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Presidential  Documents 


Proclamation  7400  of  January  17,  2001 

To  Designee  Swaziland  as  a  Beneficiary  Sub-Saharan  Afi*i- 
can  Country  and  fcNr  Other  Purposes 

» 

By  the  President  of  tke  United  States  of  America 
A  Pr*clamati<m 

1.  Section  506A(a)(l)  of  the  Trade  Act  of  1974,  as  amended  (the  "1974 
Act")  (19  U.S.C.  2466a(a)(l)),  as  added  by  section  111(a)  of  the  African 
Growth  and  Opportunity  Act  (Title  I  of  Public  Law  106-200)  (AGOA),  author- 
izes the  President  to  designate  coimtries  listed  in  secticm  107  of  the  AGOA 
(19  U.S.C.  3706)  as  "beneficiary  sub-Saharan  African  countries." 

2.  Section  112(b)(3)(B)  of  the  AGOA  (19  U.S.C.  3721(b)(3)(B))  provides  special 
rules  for  Certain  apparel  articles  imported  from  "lesser  developed  beneficiary 
sub-Saharan  African  countries." 

3.  Proclamaticm  7350  of  October  2,  2000,  .designated  certain  countries  listed 
in  sectiwi  107  of  the  AGOA  as  beneficiary  sub-Saharan  African  countries 
and  identified  which  designated  beneficiary  sub-Saharan  African  countries 
would  be  ccmsidered  less^  developed  beneficiary  sub-Saharan  African  coun- 
tries under  section  112(b)(3)(B)  of  the  AGOA. 

4.  Pursuant  to  section  506A(a)(l)  of  the  1974  Act,  and  having  due  regard 
for  the  eligibility  criteria  set  forth  therein,  I  have  determined  that  it  is 
appropriate  to  designate  the  Kingdom  of  Swaziland  as  a  beneficiary  sub- 
Saharan  African  coimtry. 

5.  The  Kingdom  of  Swaziland  satisfies  the  criteria  for  treatment  as  a  lesser 
developed  beneficiary  sub-Saharan  African  coimtry  imder  section  112(b)(3)(B) 
of  the  AGOA  (19  U.S.C.  3721(b)(3)(B)). 

6.  Annex  n  to  Proclamation  7388  of  December  18,  2000,  listed  certain 
•  products  that  are  eligible  for  preferential  tariff  treatment  under  section 

213(b)(3)(A)  of  the  Caribbean  Basin  Economic  Recovery  Act  (CBERA)  (19 
U.S.C.  2703(b)(3)(A)),  as  amended  by  section  211(a)  of  the  Caribbean  Basin 
Trade  Partnership  Act  (CBTPA)  (Title  II  of  Public  Law  106-200).  Section 
C  of  that  Annex  incorrectly  stated  the  staged  rate  of  duty  to  be  applied 
to  certain  imports  under  subheading  6402.99.70  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS).  I  have  determined  that  this  error 
should  be  corrected. 

7.  Proclamations  7350  and  7351  of  October  2,  2000,  added  new  general 
notes  16  and  17  to  the  HTS  and  renumbered  other  general  notes.  I  have 
determined  that  general  note  1  to  the  HTS  should  b«  modified  to  reflect 
these  changes. 

8.  Section  604  of  the  1974  Act  (19  U.S.C.  2483)  authorizes  the  President 
to  embody  in  the  HTS  the  substance  of  the  relevant  provisions  of  that 
Act,  and  of  other  acts  affecting  import  treatment,  and  actions  thereunder, 
including  the  removal,  modification,  continuance,  or  imposition  of  any  rate 
of  duty  or  other  import  restriction. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  acting  under  the  authority  vested  in  me  by  the  Constitution 
and  the  laws  of  the  United  States  of  America,  including  sections  506A 
and  604  of  the  1974  Act,  sections  111  and  112  of  the  AGOA,  section 
211  of  the  CBTPA,  and  section  213  of  the  CBERA,  do  proclaim  that: 
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(1)  The  Kingdom  of  Swaziland  is  designated  as  a  beneficiary  sub-Saharan 
African  country. 

(2)  In  order  to  reflect  this  designation  in  the  HTS,  general  note  16(a) 
to  the  HTS  is  modified  by  inserting  in  alphabetical  sequence  in  the  list 
of  beneficiary  sub-Saharan  African  coimtries  "Kingdom  of  Swazilsmd". 

(3)  For  purposes  of  section  112(b)(3)(B)  of  the  AGO  A,  the  Kingdom  of 
Swaziland  shall  be  considered  a  lesser  developed  beneficiary  sub-Saharan 
African  country. 

(4)  Effective  with  respect  to  articles  entered,  or  withdrawn  from  warehouse 
for  consumption,  on  or  after  January  1,  2001,  HTS  subheading  6402.99.70 
is  modified  by  deleting  the  figure  "11.2%"  from  the  Rates  of  Duty  1-Special 
subcolunm  and  inserting  in  lieu  thereof  "7.5%"  for  such  special  rate.  Effec- 
tive with  respect  to  articles  entered,  or  withdrawn  from  warehouse  for 
consumption,  on  or  after  January  1,  2002,  such  subheading  is  modified 
by  deleting  the  figure  "7.5%"  and  inserting  in  lieu  thereof  "3.7%"  for 
such  special  rate. 

(5)  General  note  1  to  the  HTS  is  modified  by  deleting  the  phrase  "through 
14,  inclusive,  and  general  note  16"  and  by  inserting  in  lieu  thereof  "through 
18,  inclusive". 

(6)  Any  provisions  of  previous  proclamations  and  Executive  Orders  that 
are  inconsistent  with  this  proclamation  are  superseded  to  the  extent  of 
such  inconsistency. 

(7)  Except  as  provided  in  paragraph  (4)  of  this  proclamation,  the  modifica- 
tions to  the  HTS  made  by  this  proclamation  shall  be  effective  with  respect 
to  articles  entered,  or  withdrawn  from  warehouse  for  consumption,  on  or 
after  the  date  of  publication  of  this  proclamation  in  the  Federal  Register. 
IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  seventeenth 
day  of  January,  in  the  year  of  our  Lord  two  thousand  one,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  twenty- 
fifth. 


OoiAJ^AJ^AAA  <rto^Md^ 


Presidential  Documents 


Proclamation  7401  of  January  17,  2001 

Tq  Implement  an  Accelerated  Schedule  of  Duty  Elimination 
Under  the  North  American  Free  Trade  Agreement  and  for 
Other  Purposes 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

1.  On  December  17,  1992,  the  Governments  of  Canada,  Mexico,  and  the 
United  States  of  America  entered  into  the  North  American  Free  Trade  Agree- 
ment (NAFTA).  The  NAFTA  was  approved  by  the  Congress  in  section  101(a) 
of  the  North  American  Free  Trade  Agreement  Implementation  Act  (the 
"NAFTA  Implementation  Act")  (19  U.S.C.  3311(a))  and  was  implemented 
with  respect  to  the  United  States  by  Presidential  Proclamation  6641  of 
December  15, 1993. 

2.  Section  201(b)  of  the  NAFTA  hnplementation  Act  (19  U.S.C.  3331(b)) 
authorizes  the  President,  subject  to  the  consultation  and  layover  requirements 
of  section  103(a)  of  the  NAFTA  hnplementation  Act  (19  U.S.C.  3313(a)), 
to  proclaim  accelerated  schedules  for  duty  elimination  that  the  United  States 
may  agree  to  with  Mexico  or  Canada.  Consistent  with  Article  302(3)  of 
the  NAFTA,  I,  through  my  duly  empowered  representative,  entered  into 
an  agreement  with  the  Government  of  Mexico  on  November  30,  2000.  pro- 
viding for  an  accelerated  schedule  of  duty  elimination  for  specific  goods 
of  Mexico.  The  consultation  and  layover  requirements  of  section  103(a) 
of  the  NAFTA  Implementation  Act  with  respect  to  such  schedule  of  duty 
elimination  will  be  satisfied  on  December  30,  2000. 

3.  Pursuant  to  section  201(b)  of  the  NAFTA  hnplementation  Act.  1  have 
determined  that  the  modifications  hereinafter  proclaimed  of  duties  on  goods 
originating  in  the  territory  of  a  NAFTA  party  are  necessary  or  appropriate 
(i)  to  maintain  the  general  level  of  reciprocal  and  mutually  advantageous 
concessions  with  respect  to  Mexico  provided  for  by  the  NAFTA,  and  (ii) 
to  carry  out  the  agreement  with  Mexico  providing  an  accelerated  schedule 
of  duty  elimination  for  specific  goods. 

4.  Section  213(b)(3)(A)  of  the  Caribbean  Basin  Economic  Recovery  Act 
(CBERA)  (19  U.S.C.  2703(b)(3)(A)),  as  amended  by  section  211(a)  of  the 
United  States-Caribbean  Basin  Trade  Partnership  Act  (Title  II  of  Public  Law 
106-200)  (CBTPA),  provides  that  the  tariff  treatment  accorded  at  any  time 
during  the  transition  period  defined  in  section  213(b)(5)(D)  of  the  CBERA 
(19  U.S.C.  2703(b)(5)(D)),  as  amended  by  section  211(a)  of  the  CBTPA.  to 
certain  articles  that  are  originating  goods  of  designated  CBTPA  beneficiary 
countries  shall  be  identical  to  the  tariff  treatment  that  is  accorded  at  such 
time  under  Annex  302.2  of  the  NAFTA  to  an  article  described  in  the  same 
8-digit  subheading  of  the  Harmonized  Tariff  Schedule  of  the  United  States 
(HTS)  that  is  a  good  of  Mexico  and  is  imported  into  the  United  States. 
Such  articles  are  described  in  sub  paragraphs  (B)  through  (F)  of  section 
213(b)(1)  of  the  CBERA  (19  U.S.C.  2703(b)(l)(B)-(F)),  as  amended  by  section 
211(a)  of  the  CBTPA. 

5.  Section  604  of  the  Trade  Act  of  1974,  as  amended  (the  "1974  Act")(19 
U.S.C.  2483),  authorizes  the  President  to  embody  in  the  HTS  the  substance 
of  the  relevant  provisions  of  Acts  affecting  import  treatment,  and  actions 
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thereunder,  including  the  removal,  modification,  continuance,  or  imposition 
of  any  rate  of  duty  or  other  import  restriction. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  acting  under  the  authority  vested  in  me  by  the  Constitution 
and  the  laws  of  the  United  States,  including  section  201(b)  of  the  NAFTA 
hnplementation  Act,  section  211  of  the  CBTPA,  section  213  of  the  CBERA, 
and  section  604  of  the  1974  Act,  do  proclaim  that: 

(1)  In  order  to  provide  for  an  accelerated  schedule  of  duty  elimination 
for  specific  goods  of  Mexico  under  the  NAFTA  and  to  provide  identical 
tariff  treatment  for  originating  goods  of  a  CBTPA  beneficiary  coimtry  provided 
for  in  the  same  HTS  subheading,  the  tariff  treatment  set  forth  in  the  HTS 
is  modified  as  provided  in  section  1  of  the  Aimex  to  this  proclamation. 

(2)  In  order  to  provide  for  an  accelerated  schedule  of  duty  elimination 
for  specific  goods  of  Mexico  under  the  NAFTA,  the  tariff  treatment  set 
forth  in  the  HTS  is  modified  as  provided  in  section  2  of  the  Annex  to 
this  proclamation. 

(3)  Any  provisions  of  previous  proclamations  and  Executive  orders  that 
are  inconsistent  with  the  actions  taken  in  this  proclamation  are  superseded 
to  the  extent  of  such  inconsistency. 

(4)  The  amendments  made  to  the  HTS  by  the  Aimex  to  this  proclamation 
shall  be  effective  with  respect  to  goods  entered,  or  withdrawn  from  warehouse 
for  consumption,  on  or  after  January  1,  2001. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  seventeenth 
day  of  January,  in  the  year  of  our  Lord  two  thousand  one,  and,  of  the 
Independence  of  the  United  States  of  America  the  two  himdred  and  twenty- 
fifth. 
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Annex 

Modiflcatioos  to  the  Harmonised  Tariff 
Schedule  of  the  United  States  (HTS) 

-  * 

gfggCtiYB  With  regPect  to  articleB  entered,  or  withdrawn  from  warehouae  for 
coneumption.  on  or  after  January  1.  2001. 

Section  l.   For  each  of  the  following  subheadings,  the  Rates  of  Duty  1- Special 
subcolunn  is  modified  by  deleting  the  symbols  "(ia,R)"  and  the  rate  preceding 
the  parentheses  and  by  inserting  "MX"  and  "R",  in  alphabetical  order,  in  the 
parentheses  following  the  "Free"  rate  of  duty  in  such  subcolumn. 


6402.19.05 
6402.30.30 
6402.91.40 
6402.99.05 
6402.99.10 
6402.99.18 
6403.19.10 
6403.19.30 


6403.19.50 
6403.40.30 
6403.40.60 
6403.51.30 
6403.51.60 
6403.51.90 
6403.59.30 
6403.59.60 


6403.59.90 
6403.91.30 
6403.91.60 
6403.91.90 
6403.99.20 
6403.99.40 
6403.99.60 
6403.99.75 


6403.99.90 
6405.10.00 
6405.20.30 
6405.20.90 
6405.90.90 


Section  2.   For  each  of  the  following  subheadings,  the  Rates  of  Duty  l -Special 
subcolumn  is  modified  by  deleting  the  symbol  ■  (MX) "  and  the  rate  preceding  the 
parentheses  and  by  inserting  "MX"  in  alphabetical  order  in  the  parentheses 
following  th»   "Free"  rate  of  duty  in  such  sxjbcolumn. 

2905.17.00 
2921.30.10 


[FR  Doc.  01-2137 
Filed  1-22-01;  8:45  am) 
Billing  code  3195-01-C 
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Executive  Order  13192  of  January  17,  2001 

Lifting  and  Modifying  Measures  With  Respect  to  the  Federal 
Republic  of  Yugoslavia  (Serbia  and  Montenegro) 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  the  International  Emergency 
Economic  Powers  Act  (50  U.S.C.  1701  et  seq.)  (lEEPA),  the  National  Emer- 
gencies Act  (50  U.S.C.  1601  et  seq.),  section  5  of  the  United  Nations  Participa- 
tion Act  of  1945,  as  amended  (22  U.S.C.  287c)  (UNPA),  and  section  301 
of  title  3,  United  States  Code,  and  in  view  of  United  Nations  Security 
Council  Resolution  827  of  May  25,  1993  (UNSCR  827),  and  subsequent 
resolutions, 

I,  WILLIAM  J.  CLINTON,  President  of  the  United  States  of  America,  found 
in  Executive  Order  13088  of  June  9,  1998,  that  the  actions  and  policies 
of  the  Governments  of  the  Federal  Republic  of  Yugoslavia  (Serbia  and  Monte- 
negro) (tiie  "FRY  (S&M)")  and  the  Republic  of  Sefbia  with  respect  to  Kosovo, 
by  promoting  ethnic  conflict  and  human  suffering,  threatened  to  destabilize 
countries  of  the  region  and  to  disrupt  progress  in  Bosnia  and  Herzegovina 
in  implementing  the  Dayton  peace  agreement,  and  therefore  constituted  an 
unusual  and  extraordinary  threat  to  the  national  security  and  foreign  policy 
of  the  United  States.  I  declared  a  national  emergency  to  deal  with  that 
threat  and  ordered  that  economic  sanctions  be  imposed  with  respect  to 
those  governments.  I  issued  Executive  Order  13121  of  April  30,  1999,  in 
response  to  the  continuing  human  rights  and  humanitarian  crises  in  Kosovo. 
That  order  revised  and  substantially  expanded  the  sanctions  imposed  pursu- 
ant to  Executive  Order  13088. 

In  view  of  the  peaceful  democratic  transition  begim  by  President  Vojislav 
Kostunica  and  other  newly  elected  leaders  in  the  FRY  (S&M),  the  promulga- 
tion of  UNSCR  827  and  subsequent  resolutions  calling  for  all  states  to 
cooperate  fully  with  the  International  Criminal  Tribunal  for  the  former  Yugo- 
slavia, the  illegitimate  contirol  over  FRY  (S&M)  political  institutions  and 
economic  resources  or  enterprises  exercised  by  former  President  Slobodan 
Milosevic,  his  close  associates  and  other  persons,  and  those  individuals' 
capacity  to  repress  democracy  or  perpetrate  or  promote  further  human  rights 
abuses,  and  in  order  to  take  steps  to  counter  the  continuing  threat  to  regional 
stability  and  implementation  of  the  Dayton  peace  agreement  and  to  address 
the  national  emergency  described  and  declared  in  Executive  Order  13088, 
I  hereby  order: 

Section  1.  Amendments  to  Executive  Order  13088.  (a)  Section  1  of  Executive 
Order  13088  of  June  9,  1998,  as  revised  by  section  1(a)  of  Executive  Order 
13121  of  April  30, 1999,  is  revised  to  read  as  follows: 

"Section  1.  {a)  Except  to  the  extent  provided  in  section  203(b)  of  lEEPA 
(50  U.5.C.  1702(b)),  and  in  regulations,  orders,  directives,  or  licenses  that 
may  hereafter  be  issued  pursuant  to  this  order,  and  notwithstanding  any 
contract  entered  into  or  any  license  or  permit  granted  prior  to  the  effective 
date,  I  hereby  order  blocked  all  property  and  interests  in  property  that 
are  or  hereafter  come  within  the  United  States  or  that  are  or  hereafter 
come  within  the  possession  or  control  of  United  States  persons,  of: 

(i)  any  person  listed  in  the  Annex  to  this  order;  and 

(ii)  any  person  determined  by  the  Secretary  of  the  Treasury,  in  consultation 
with  the  Secretary  of  State: 
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(A)  to  be  under  open  indictment  by  the  International  Criminal  Tribvmal 
for  the  former  Yugoslavia,  subject  to  applicable  laws  and  procedures; 

(B)  to  have  sought,  or  to  be  seeking,  through  repressive  measures  or  otherwise, 
to  maintain  or  reestablish  illegitimate  control  over  the  political  processes 
or  institutions  or  the  economic  resources 

or  enterprises  of  the  Federal  Republic  of  Yugoslavia,  the  Republic  of  Serbia, 
the  Republic  of  Montenegro,  or  the  territory  of  Kosovo; 

(C)  to  have  provided  material  support  or  resources  to  any  person  designated 
in  or  pursuant  to  section  1(a)  of  this  order;  or 

(D)  to  be  owned  or  controlled  by  or  acting  or  purporting  to  act  directly 
or  indirectly  for  or  on  behalf  of  any  person  designated  in  or  pursuant 
to  section  1(a)  of  this  order. 

(b)  All  property  and  interests  in  property  blocked  pursuant  to  this  order 
prior  to  12:01  a.m.,  eastern  standard  time,  on  January  19,  2001,  shall  remain 
blocked  except  as  otherwise  authorized  by  the  Secretary  of  the  Treasury." 

(b)  Section  2  of  Executive  Order  13088,  as  replaced  by  section  1(b)  of 
Executive  Order  13121,  is  revoked  and  a  new  section  2  is  added  to  read 
as  follows: 

"Sec.  2.  Further,  except  to  the  extent  provided  in  section  203(b)  of  lEEPA 
(50  U.S.C.  1702(b)),  and  in  regulations,  orders,  directives,  or  licenses  that 
may  hereafter  be  issued  pursuant  to  this  order,  and  notwithstanding  any 
contract  entered  into  or  any  license  or  permit  granted  prior  to  the  effective 
date,  I  hereby  prohibit  any  transaction  or  dealing  by  a  United  States  person 
or  within  the  United  States  in  property  or  interests  in  property  of  any 
person  designated  in  or  pursuant  to  section  1(a)  of  this  order." 

(c)  Section  3  of  Executive  Order  13088  is  revoked. 

(d)  Section  4  of  Executive  Order  13088,  as  revised  by  section  1(c)  of 
Executive  Order  13121,  is  renumbered  and  revised  to  read  as  follows: 

"Sec.  3.  Any  transaction  by  a  United  States  person  that  evades  or  avoids, 
or  has  the  purpose  of  evading  or  avoiding, 

or  attempts  to  violate,  any  of  the  prohibitions  set  forth  in  this  order  is 
prohibited.  Any  conspiracy  formed  to  violate  the  prohibitions  of  this  order 
is  prohibited." 

(e)  Section  5  of  Executive  Order  13088  is  renumbered  and  revised  to 
read  as  follows: 

"Sec.  4.  For  the  purposes  of  this  order: 

(a)  The  term  "person"  means  an  individual  or  entity; 

(b)  The  term  "entity"  means  a  partnership,  association,  trust,  joint  venture, 
corporation  or  other  organization;  and 

(c)  The  term  "United  States  person"  means  any  United  States  citizen, 
permanent  resident  alien,  entity  organized  under  the  laws  of  the  United 
States  or  any  jurisdiction  within  the  United  States  (including  foreign 
branches),  or  any  person  in  the  United  States." 

(f)  Section  6  of  Executive  Order  13088  is  renumbered  and  revised  to 
read  as  follows: 

"Sec.  5.  The  Secretary  of  the  Treasury,  in  consultation  with  the  Secretary 
of  State,  is  hereby  authorized  to  take  such  actions,  including  the  promulgation 
of  rules  and  regulations,  and  to  employ  all  powers  granted  to  me  by  EEPA 
and  UNPA,  as  may  be  necessary  to  carry  out  the  purposes  of  this  order. 
The  Secretary  of  the  Treasury  may  redelegate  any  of  these  functions  to 
other  officers  and  agencies  of  the  United  States  Government.  All  agencies 
of  the  United  States  Government  are  hereby  directed  to  take  all  appropriate 
measures  within  their  statutory  authority  to  carry  out  the  provisions  of 
this  order." 

(g)  A  new  section  6  is  added  to  Executive  Order  13088  to  read  as  follows: 
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"Sec.  6.  The  Secretary  of  the  Treasury,  in  consultation  with  the  Secretary 
of  State,  is  hereby  authorized  to  remove  any  person  from  the  Annex  to 
this  order  as  circvunstances  warrant." 

(h)  Section  7  of  Executive  Order  13088,  as  revised  by  section  1(d)  of 
Executive  Order  13121,  is  revoked. 

Sec.  2.  Preservation  of  Authorities.  Nothing  in  this  order  is  intended  to 
affect  the  continued  effectiveness  of  any  rules,  regulations,  orders,  licenses, 
or  other  forms  of  administrative  action  issued,  taken,  or  continued  in  effect 
heretofore  or  hereafter  under  Executive  Order  13088,  Executive  Order  13121, 
or  the  authority  of  lEEPA  or  UNPA,  except  as  hereafter  terminated,,  modified, 
or  suspended  by  the  issuing  Federal  agency. 

Sec.  3.  No  Rights  or  Privileges  Conferred.  This  order  is  not  intended  to 
create,  nor  does  it  create,  any  right,  benefit,  or  privilege,  substantive  or 
procedural,  enforceable  at  law  by  a  party  against  the  United  States,  its 
agencies,  officers,  or  any  other  person. 

Sec.  4.  (a)  Effective  Date.  This  order  is  effective  at  12:01  a.m.  eastern  standard 
time  on  January  19,  2001. 

(b)  Transmittal;  Publication.  This  order  shall  be  transmitted  to  the  Congress 
and  published  in  the  Federal  Register. 


IXrtAjAfuoA  ^Tto^iudk^^ 


THE  WHITE  HOUSE, 
January  17,  2001. 
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Name/DPOB    (if  available) 


2. 

3. 


6. 


8 


10 


11. 
12. 
13. 

14. 
15. 

16, 

17, 

18 

19 
20 
21 


Acimovic,  Slobodan 
19  Sep  1951 
Albunovic,  Veljko 
Baltovski,  Mira 

Banovic,  Nenad 

28  Oct  1969 

Banovic,  Predrag 

28  Oct  1969 

Borovnica,  Goran 

15  Aug  1965 

Bozovic,  Radoman 

10  Jan  1953 

Budisin,  Radmila 

3  Mar  1944 

Srobobran 

Bulatovic,  Momir 

21  Sep  1956 

Cesic,  Ranko 

5  Sept  1964 

Drvar 

Cvetanovic,  Ninoslav 

1940 

Djakovic,  Milan 

5- Oct  1937 

Fustar,  Dragan 

28  Mar  1956 

Gajic-Milosevic,  Milica 

1970 

Galovic,  Predrag 

Gruban,  Momcilo 
19  June  1961 
Janjic,  Stanisa 
10  Mar  1948 
Jankovi c ,  Go j  ko 
31  Oct  1954 
Jankovi c,  Tomislav 
Jocic,  Vladislav 
Josic,  Milan 


ANNEX 


Background 


Asst.    Dir.,    Beogradska 

Banka    (BB) 

GM,  Pozarevacka  Banka  AD 

GM  for  International  Operations  at 

BB 

ICTY  indictee 

ICTY  indictee 

ICTY  indictee 

ex-Managing  Director,  GENEX 

Gen  Mgr,  Legal,  BB 
Browncourt  trading 

ex-PM,  FRY 
ICTY  indictee 


General  Director,  Rudarsko, 
Also  exec  of  Bor  Mining 
Director  of  NIS  Jugopetrol 

ICTY  indictee 

Milosevic  family 

daughter-in-law 

GM  Jugobanka  AD  and  ex-Asst .  FRY 

Minister  for  the  Economy 

ICTY  indictee 

. Dir  of  JUMKO  Holding, 
Member,  SPS  Main  Committee 
ICTY  indictee 

Galenika  Board  President 
®4,  Sabacka  Banka  AD 
GM,  Loznicka  Banka  AD 
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22.  Karadzic,  Radovan 
19  June  1945 
Petnica,  Montenegro 

23.  Karic,  Palmira  Bogoljub 
17  Jan  1954 

Pec ,  Kosovo 

24.  Kertes,  Mihail 
•  29  Aug  1947 

Palanka,  Vojvodina 

25.  Klipa,  Dusan 

9  Apr  1943  Sabac 

26.  Knezevic,  Dusan 
23  June  1955 
Orlovci 

27.  Lukic,  Milan  . 
6  Sep  1967 

Foca,  Bosnia-Herz. 

28.  Lukic,  Sredoje 

5  April  1961 
Visegrad,  Bosnia-Herz r 

29.  Maljkovic,  Nebojsa 
4  Sep  1954 

30.  Marinic,  Zoran 

6  June  1963 
Busovaca 

31.  Marjanovic,  Mirko 

27  Jul  1937 
Knin,  Croatia 
3  2 .  Markovi  c ,  Mi  r j  ana 

10  Jul  1942 

33.  Markovic,  Momir 


34.  Markovic,  Radomir 
1946  or  1947 

35.  Markovic,  Vladimir 


36 

37 


38 


Markovic,  Zoran 
Martic,  Milan 
18  Nov  1954 
Zagrovic 
Mejakic,  Zeljko 
2  Aug  1964 
Petrov  Gaj . 


ICTY  indicate 


Businessman,  ex-Min.  without 
Portfolio,  Serbia 

ex-Director,  FRY  Customs 


Dir-Gen,  Zorka 


ICTY  indictee 


ICTY  indictee 


ICTY  indictee 


Member,  JUL  directorate, 
ex- FRY  Dep.  PM,  ex- FRY  Min 
Cooperation,  Pres . ,  Dunav  Insurance 
ICTY  indictee 


ex- Serbian  PM 


Milosevic  family, 
wife 

Private  banker,  ex-deputy  governor 
of  National  Bank  of  Yugoslavia 
(NBJ) ,  editor  of  Velika  Srbija 
Head  of  RDB,  chief  of 
intelligence 

JUL  member.  Gen.  Dir.  Merima 
Chemical 

Executive  Director  of  BB 
ICTY  indictee 


Other  ICTY  indictee 
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Milacic,  Borislav 
13  May  1953 

Minister  of  Finance,  Serbia 

40. 

Milanovic, 

Daf ina 

ex-Pres.,  Dafiment  Bank 

41. 

Milosevic, 

Borislav 

Milosevic  family. 

1936 

brother 

42. 

Milosevic, 

Marija 

Milosevic  family. 

1965 

daughter 

43. 

Milosevic, 

Marko 

Milosevic  family, 

2  Jul  1974 

son 

^    44. 

Milosevic, 

Milanka 

Milosevic  family, 
sister-in-law 

45. 

Milosevic, 
2  0  Auq  194 

Slobodan 

I 

ex- President  of  FRY, 
ICTY  indictee  . 

46. 

47. 
48. 
49. 

50. 
51. 

52. 
53, 

54 
55 

56 

57 

58 

59 


Pozarevac 
Milutinovic,  Milan 

19  Dec  1942 
Belgrade 
Mitrovic,  Borislav 

Mitrovic,  Zeljko 
31  May  1967 
Mladic,  Ratko 
12  Mar  1943 

Bozinovici,  Bosnia-Herz 
Mrksic,  Milan 

20  July  1947 
Ojdanic,  Dragoljub 
1  Jun  1941 
Ravni,  Ca jet ina 
Paunovic ,  Radi  sav 


Pavkovic,  Nebojsa 

10  Apr  1946 

Senjski  Rudnik,  Despot 

Penezic,  Branislav 

Petrovic,  Radoje 

Radenkovi  c ,  L j  i 1 j  ana 

Radio,  Miroslav 
1  Jan  1961 
Rahman,  Pavle 


President,  Serbia, 
ICTY  indictee 

ex- Sec.  Gen.,  President's 

Secretariat 

Owner  of  TV  Pink,  member, 

JUL  directorate 

ICTY  indictee 


ICTY  indictee 

ex-Minister  of  Defense, 
ICTY  indictee 

Gen.  Mgr  of  Izvozna  Banka  AD 

Chief  of  General  Staff,  Army 


Rajic,  Ivica 
5  May  1958 
Johovac 


ovac  Mun.,  Pozarevac 

Gen.  Mgr  of  Dunav  Banka  AD 

Gen.  Mgr  for  international  payments 

for  BB 

Anglo -Yugo  Bank  London, 

Antexol  Trading  Ltd,  Cyprus 

ICTY  indictee 

Gen.  Mgr  for  Funds  and  Liquidity 
for  Beogradska  Banka 
•  ICTY  indictee 
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60.  Raketic,  Srdjan 

61.  Ristic,  Ljubisa 
8  Feb  1947 

62.  Ristic,  Milorad 

63.  Rodic,  Milan 

11  Dec  1948 

64.  Sainovic,  Nikola 
7  Dec  1948 

Bor 

65.  Sekulic,  Zarko 

66.  Simanovic,  Vojislav 
23  Sep  1953 

67.  Simic,  Blagoje 

1  July  1960 
Kruskovo  Polje 

68.  Slijivancanin,  Veselin 
13  June  1953 

69.  Sokolovacki,  Zivko 

70.  Stankovic,  Radovan 
10  Mar  1969 
Trebica 

71.  Stankovic,  Srboljub 
1940, 

72.  Stojiljkovic,  Vlajko 
1937 

Mala  Krsna 

73.  Tomasevic,  Ljiljana 

74.  Tomovic,  Slobodan 
1946 

75.  Unkovic,  Slobodan 
1938 

76.  Vasiljevic,  Jezdimir 
1948 

77.  Vlatkovic,  Dusan 

12  Feb  1938 

78.  Vucic,  Borka 
^     4  Apr  1926 

79.  Vukovic,  Slobodan 

2  Jan  1940 

80.  Zecevic,  Miodrag 

81.  Zelenovic,  Dragan 
12  Feb  1961 


lifR  Doc.  01-2138 
Filed  1-22-01;  8:45  am) 
Billing  code  3195-01-C 


Dir.  Gen. ,  Privredna  Banka,  Pancevo 

AD 

President  of  JUL 

Dir.  Gen.,  Niska  Banka  AD 
Member  of  JUL  directorate," 
CEO  Serbian  Lumber  Monopoly 
ex-Deputy  Prime  Minister, 
ICTY  Indictee 

Dir  Gen  of  Agrobanka  AD 
Gen  Mgr  of  PKB,  Pres .  JUL 
comm.  for  agr 
ICTY  indictee 


ICTY  indictee 

member  of  JUL  directorate. 
Chairman,  NIS 
ICTY  indictee 


Dir.  of  NIS  Naftagas,  member, 
JUL  directorate 
ex-Min  Interior,  Serbia 
ICTY  Indictee 

Executive  Director,  BB 
SPS  regional  head 
Kragujevac,  ex-Min.  of  Energy, 
member  of  SPS  main  committee 
FRY  Ambassador  to  China, 

Dir.  of  failed  pyramid  scheme 
based  out  of  Jugoskandik  Bank 
ex-Gov,  NBJ,  member,  JUL 

Min  for  Cooperation  with  Int 
Financial  Institutions 
General  Manager  of  Prva 
Preduzetnicka  Banka  AD 
Director,  JUBMES  Bank 
ICTY  indictee 


Presidential  Documents 


Executive  Order  13193  of  January  18,  2001 

Federal  Leadership  on  Global  Tobacco  Control  and  Preven- 
tion •     ^ 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  it  is  hereby  ordered  as  follows: 

Section  1.  Policy.  It  shall  be  the  policy  of  the  executive  branch  to  take 
strong  action  to  address  the  potential  global  epidemic  of  diseases  caused 
by  tobacco  use.  The  executive  branch  shall  undertake  activities  to  increase 
its  capacity  to  address  global  tobacco  prevention  and  control  issues  through 
coordinated  domestic  action,  limited  bilateral  assistance  to  individual  na- 
tions, and  support  to  multilateral  organizations.  International  activities  shall 
be  directed  towards  deterring  children  from  tobacco  use,  protecting  non- 
smokers,  and  providing  information  about  the  adverse  healfii  effects  of  to- 
bacco use  and  the  health  benefits  of  cessation. 

Sec.  2.  Responsibilities  of  Federal  Departments  and  Agencies,  (a)  Tobacco 
Trade  Policy.  In  the  implementation  of  international  trade  policy,  executive 
departments  and  agencies  shall  not  promote  the  sale  or  export  of  tobacco 
or  tobacco  products,  or  seek  the  reduction  or  removal  of  foreign  government 
restrictions  on  the  marketing  and  advertising  of  such  products,  provided 
that  such  restrictions  are  applied  equally  to  all  tobacco  or  tobacco  products 
of  the  same  type.  Departments  and  agencies  are  not  precluded  from  taking 
necessary  actions  in  accordance  with  the  requirements  and  remedies  available 
under  applicable  United  States  trade  laws  and  international  agreements  to 
ensure  nondiscriminatory  treatment  of  United  States  products.  Nothing  in 
this  Executive  Order  shall  be  construed  (1)  to  modify  the  annual  executive 
branch  guidance  to  United  States  diplomatic  posts  on  health,  trade,  and 
conunercial  aspects  of  tobacco,  or  (2)  to  affect  any  negotiating  position 
of  the  United  States  on  the  Framework  Convention  on  Tobacco  Control. 

(b)  The  Department  of  Health  and  Human  Services'  (HHS)  Role  in  Tobacco 
Trade  Policy  Deliberations.  The  HHS  shall  be  included  in  all  deliberations 
of  interagency  working  groups,  chaired  by  the  United  States  Trade  Represent- 
ative (USTR),  that  address  issues  relating  to  trade  in  tobacco  and  tobacco 
products.  Through  such  participation,  HHS  shall  advise  the  USTR,  and 
other  interested, Federal  agencies,  of  the  potential  public  health  impact  of 
any  tobacco-related  trade  action  that  is  under  consideration.  Upon  conclusion 
of  a  trade  agreement  that  includes  provisions  specifically  addressing  tobacco 
or  tobacco  products,  the  USTR  shall  produce  and  make  publicly  available 
a  summary  describing  those  provisions. 

(c)  International  Tobacco  Control  Needs  Assessment.  The  HHS,  'with  the 
cooperation  of  the  Departments  of  State,  Commerce,  and  Agriculture,  and 
in  consultation  with  the  appropriate  national  Ministry  of  Health,  shall  con- 
duct a  pilot  assessment  of  tobacco  use  in  a  country  other  than  the  United 
States.  Such  assessment  will  be  carried  out  through  a  compilation  and 
review  of  surveys  and  other  needs  assessments  already  available  and  include: 

(1)  initial  estimates  of  the  burden  of  disease  and  other  public  health 
consequences  of  tobacco  use; 

(2)  the  status  of  tobacco  control  regulatory  measures  in  place  to  curtail 
tobacco  consumption  and  tobacco  related  disease;  and 

(3)  an  analysis  of  the  marketing,  distribution,  and  manufacturing  practices 
of  tobacco  companies  in  given  regions,  and  the  impact  of  those  practices 
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on  smoking  rates,  particularly  among  women  and  children.  Such  assessment 
shall  be  prepared  and  provided  to  interested  agencies  and  other  parties 
not  later  than  December  31,  2001,  and  be  updated  as  practicable. 

(d)  Research  and  Training  in  Tobacco  Control.  The  HHS  will  develop 
a  research  and  training  program  linking  institutions  in  the  United  States 
and  certain  other  coimtries  in  the  field  of  tobacco  control.  Emphasis  will 
be  placed  on  the  collection  of  standardized  and  comparable  svurveillance 
data;  networks  for  communication,  information  and  best  practices;  and  the 
development  and  evaluation  of  culturally-targeted  approaches  to  preventing 
tobacco  use  and  increasiifg  quit  rates,  especially  among  women  and  children. 
Sec.  3.  General  (a)  Executive  departments  and  agencies  shall  carry  out 
the  provisions  of  this  order  to  the  extent  pwinitted  by  law  and  consistent 
with  their  statutory  and  regulatwy  authorities  and  their  enforcement  mecha- 
nisms. 

(b)  This  (xdet  clarifies  and  strengthens  AdministraticHi  policy  and  does 
not  create  any  right  or  benefit,  substantive  or  procedural,  enforceable  at 
law  by  a  party  against  the  United  States,  its  officers  or  employees,  or  any 
other  person. 


\y^\xyXM^^j^^j\K^j^^ 


THE  WHITE  HOUSE, 
January  18,  2001.   . 


[FR  Doc  01-2139 
Filed  1-22-01:  8:45  am) 
Billing  code  319S-01-P 


Presidential  Documents 


Executive  Order  13194  of  January  18,  2001 

Prohibiting  the  Importatioii  of  Rough  Diamonds  From  Sierra 
Leone 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  the  International  Emergency 
Economic  Powers  Act  (50  U.S.C.  1701  et  seq.)  (lEEPA),  the  National  Emer- 
gencies Act  (50  U.S.C.  1601  et  seq.),  section  5  of  the  United  Nations  Participa- 
tion Act  of  1945,  as  amended  (22  U.S.C.  287c)  (UNPA),  and  section  301 
of  title  3,  United  States  Code,  and  in  view  of  United  Nations  Security 
Council  Resolution  1306  of  July  5,  2000, 

I,  WILLIAM  J.  CLINTON,  President  of  the  United  States  of  America,  take 
note  that  the  people  of  Sierra  Leone  have  suffered  the  ravages  of  a  brutal 
civil  war  for  nearly  10  years,  and  that  the  United  Nations  Security  Council 
has  determined  that  the  situation  in  Sierra  Leone  constitutes  a  threat  to 
international  peace  and  security  in  the  region  and  also  has  expressed  con- 
cerns regarding  the  role  played  by  the  illicit  trade  in  diamonds  in  fueling 
the  conflict  in  Sierra  Leone.  Sierra  Leone's  insurgent  Revolutionary  United 
Front's  (RUF's)  illicit  trade  in  diamonds  from  Sierra  Leone  to  fund  its 
operations  and  procurement  of  weapons,  the  RUF's  flagrant  violation  of 
the  Lome  Peace  Agreement  of  July  7,  1999,  and  its  attacks  on  personnel 
of  the  United  Nations  Mission  in  Sierra  Leone  are  direct  challenges  to 
the  United  States  foreign  policy  objectives  in  the  region  as  well  as  a  direct 
challenge  to  the  rule-based  international  order  which  is  crucial  to  the  peace 
and  prosperity  of  the  United  States.  Therefore,  I  find  these  actions  constitute 
an  unusual  and  extraordinary  threat  to  the  foreign  policy  of  the  United 
States  and  hereby  declare  a  national  emergency  to  deal  with  that  threat. 
In  order  to  implement  United  Nations  Security  Coimcil  Resolution  1306 
and  to  ensure  that  the  direct  or  indirect  importation  into  the  United  States 
of  rough  diamonds  fi"om  Sierra  Leone  will  not  contribute  financial  support 
to  aggressive  actions  by  the  RUF  or  to  the  RUF's  procurement  of  weapons, 
while  at  the  same  time  seeking  to  avoid  undermining  the  legitimate  diamond 
trade  or  diminishing  confidence  in  the  integrity  of  the  legitimate  diamond 
industry,  I  hereby  order: 

Section  1.  Except  to  the  extent  provided  in  section  2  of  this  order  and 
to  the  extent  provided  in  regulations,  orders,  directives,  or  licenses  issued 
pursuant  to  this  order,  and  notwithstanding  the  existence  of  any  rights 
or  obligations  conferred  or  imposed  by  any  international  agreement  or  any 
contract  entered  into  or  any  license  or  permit  granted  prior  to  the  effective 
date  of  this  order,  the  direct  or  indirect  importation  into -the  United  States 
of  all  rough  diamonds  from  Sierra  Leone  on  or  after  the  effective  date 
of  this  order  is  prohibited. 

Sec.  2.  The  prohibition  in  section  1  of  this  order  shall  not  apply  to  the 
importation  of  rough  diamonds  controlled  through  the  Certificate  of  Origin 
regime  of  the  Government  of  Sierra  Leone. 

Sec.  3.  Any  transaction  by  a  United  States  person  or  within  the  United 
States  that  evades  or  avoids,  or  has  the  purpose  of  evading  or  avoiding, 
or  attempts  to  violate,  any  of  the  prohibitions  set  forth  in  this  order  is 
prohibited. 

Sec.  4.  For  the  piirposes  of  this  order: 
(a)  the  term  "person"  means  an  individual  or  entity; 
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(b)  the  term  "entity"  means  a  partnership,  association,  trust,  joint  venture, 
corporation,  or  other  organization; 

(c)  the  term  "United  States  person"  means  any  United  States  citizen, 
permanent  resident  alien,  entity  organized  under  the  laws  of  the  United 
States  or  any  jurisdiction  witiiin  the  United  States  (including  foreign 
branches),  or  any  person  in  the  United  States; 

(d)  the  term  "rough  diamond"  means  all  unworked  diamonds  classifiable 
in  heading  7102  of  the  Harmonized  Tariff  Schedule  of  the  United  States; 
and 

(e)  the  term  "controlled  througli  the  Certificate  of  Origin  regime  of  the 
Government  of  Sierra  Leone"  means  accompanied  by  a  Certificate  of  Origin 
or  other  documentation  that  demonstrates  to  the  satisfaction  of  the  United 
States  Customs  Service  (or  analogous  officials  of  a  United  States  territory 
or  possession  with  its  own  customs  administration)  that  the  rough  diamonds 
were  legally  exported  from  Sierra  Leone  with  the  approval  of  the  Government 
of  Sierra  Leone. 

Sec.  5.  The  Secretary  of  the  Treasury,  in  consultation  with  the  Secretary 
of  State,  is  hereby  authorized  to  take  such  actions,  including  the  promulgation 
of  rules  and  regulations,  and  to  employ  all  powers  granted  to  the  President 
by  lEEPA  and  UNPA,  as  may  be  necessary  to  carry  out  the  piuposes  of 
this  order.  The  Secreteiry  of  the  Treasiuy  may  redelegate  any  of  these  func- 
tions to  other  officers  and  ag^icies  of  the  United  States  Cjovemment.  All 
agencies  of  the  United  States  Government  are  hereby  directed  to  take  all 
appropriate  measures  within  their  authority  to  carry  out  the  provisions  of 
this  order. 

Sec.  6.  This  order  is  not  intended  to  create,  nor  does  it  create,  any  right, 
benefit,  or  privilege,  substantive  or  procedured,  enforceable  at  law  by  a 
party  against  the  United  States,  its  agencies,  officers,  or  any  other  person. 

Sec.  7.  This  order  is  effective  at  12:01  a.m.  eastern  standard  time  on  January 
19,2001. 


|FR  Doc.  01-2140 
Filed  1-22-01:  8:45  am) 
Billing  code  3195-Ol-P 


OO^lAJs/LfUOA  ^j^Amj^^ 


THE  WHITE  HOUSE. 
January  18,  2001. 
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Executive  Order  13195  of  January  18,  2001 
Trails  for  America  in  the  21st  Century 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  and  in  furtherance  of  purposes  of 
the  National  Trails  System  Act  of  1968,  as  amended  (16  U.S.C.  1241-1251), 
the  Transportation  Equity  Act  for  the  21st  Century  (Public  Law  105-178), 
and  other  pertinent  statutes,  and  to  achieve  the  common  goal  of  better 
establishing  and  operating  America's  national  system  of  trails,  it  is  hereby 
ordered  as  follows: 

Section  1.  Federal  Agency  Duties.  Federal  agencies  will,  to  the  extent  per- 
mitted by  law  and  where  practicable — and  in  cooperation  with  Tribes,  States, 
local  governments,  and  interested  citizen  groups— protect,  connect,  promote, 
and  assist  trails  of  all  types  throughout  the  United  States.  This  will  be 
accomplished  by: 

(a)  Providing  trail  opportimities  of  all  types,  with  minimum  adverse  im- 
pacts and  maximum  benefits  for  natural,  cultural,  and  community  resources; 

(b)  Protecting  the  trail  corridors  associated  with  national  scenic  trails 
and  the  high  priority  potential  sites  and  segments  of  national  historic  trails 
to  the  degrees  necessary  to  ensure  that  the  values  for  which  each  trail 
was  established  remain  intact; 

(c)  Coordinating  maps  and  data  for  the  compon^ts  of  the  national  trails 
system  and  Millennium  Trails  network  to  ensure  that  these  trails  are  con- 
nected into  a  national  system  and  that  they  benefit  from  appropriate  national 
programs; 

(d)  Promoting  and  registering  National  Recreation  Trails,  as  authorized 
in  the  National  Trails  System  Act,  by  incorporating  where  possible  the 
commitments  and  partners  active  with  Millennium  Trails; 

(e)  Participating  in  a  National  Trails  Day  the  first  Saturday  of  June  each 
year,  coordinating  Federal  events  with  the  National  Trails  Day's  sponsoring 
organization,  the  American  Hiking  Society; 

(f)  Familiarizing  Federal  agencies  that  are  active  in  tourism  and  travel 
with  the  components  of  a  national  system  of  trails  and  the  Millennium 
Trails  network  and  including  information  about  them  in  Federal  promotional 
and  outreach  programs; 

(g)  Fostering  volunteer  programs  and  opportunities  to  engage  volunteers 
in  all  aspects  of  trail  planning,  development,  maintenance,  management, 
and  education  as  outlined  in  16  U.S.C.  1250; 

(h)  Encouraging  participation  of  qualified  youth  conservation  or  service 
corps,  as  outlined  in  41  U.S.C.  12572  and  42  U.S.C.  12656,  to  perform 
construction  and  maintenance  of  trails  and  trail-related  projects,  as  encour- 
aged in  sections  1108(g)  and  1112(e)  of  the  Transportation  Equity  Act  for 
the  21st  Century,  and  also  in  trail  planning  protection,  operations,  and 
education; 

(i)  Promoting  trails  for  safe  transportation  and  recreation  within  commu- 
nities; 

(j)  Providing  and  promoting  a  wide  variety  of  trail  opportunities  and 
experiences  for  people  of  all  ages  and  abilities; 
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(k)  Providing  historical  interpretation  of  trails  and  trail  sites  and  enhancing 
cultural  and  heritage  tourism  through  special  events,  artworks,  and  programs; 
and 

(1)  Providing  training  and  information  services  to  provide  high-quality 
information  and  training  opportvmities  to  Federal  employees,  Tribal,  State, 
and  local  government  agencies,  and  the  other  trail  partners. 

Sec.  2.  The  Federal  Interagency  Council  on  Trails.  The  Federal  Interagency 
Council  on  Trails  (Council),  first  established  by  agreement  between  the 
Secretaries  of  Agriculture  and  the  Interior  in  1969,  is  hereby  recognized 
as  a  long-standing  interagency  working  group.  Its  core  members  represent 
the  Department  of  the  Interior's  Bureau  of  Land  of  Management  and  National 
Park  Service,  the  Department  of  Agriculture's  Forest  Service,  and  the  Depart- 
ment of  Transportation's  Federal  Highway  Administration.  Other  Federal 
agencies,  such  as  those  representing  cultural  and  heritage  interests,  are  wel- 
come to  join  this  council.  Leadership  of  the  Coimcil  may  rotate  among 
its  members  as  decided  among  themselves  at  the  start  of  each  fiscal  year. 
The  Coimcil's  mission  is  to  coordinate  information  and  program  decisions, 
as  well  as  policy  recommendations,  among  all  appropriate  Federal  agencies 
(in  consultation  with  appropriate  nonprofit  organizations)  to  foster  the  devel- 
opment of  America's  trails  through  the  following  means: 

(a)  Enhancing  federally  designated  trails  of  aU  types  (e.g.,  scenic,  historic, 
recreation,  and  Millennivmi)  and  working  to  integrate  these  trails  into  a 
fully  connected  national  system; 

(b)  Coordinating  mapping,  signs  and  markers,  historical  and  cultural  inter- 
pretations, public  information,  training,  and  developing  plans  and  rec- 
ommendations for  a  national  trails  registry  and  database; 

(c)  Ensuring  that  trail  issues  are  integrated  in  Federal  agency  programs 
and  that  techiiology  transfer  and  education  programs  are  coordinated  at 
the  national  level;  and 

(d)  Developing  a  memorandum  of  understanding  among  the  agencies  to 
encourage  long-term  interagency  coordination  and  cooperation  to  further 
the  spirit  and  intent  of  the  National  Trails  System  Act  and  related  programs. 

Sec.  3.  Issue  Resolution  and  Handbook  for  Federal  Administrators  of  the 
National  Trails  System.  Federal  agencies  shall  together  develop  a  process 
for  resolving  interagency  issues  concerning  trails.  In  addition,  reflecting 
the  authorities  of  the  National  Trails  System  Act,  participating  agencies 
shall  coordinate  preparation  of  (and  updates  for)  an  operating  handbook 
for  Federal  administrators  of  the  National  Trails  System  and  others  involved 
in  creating  a  national  system  of  trails.  The  handbook  shall  reflect  each 
agencies'  governing  policies  and  provide  guidance  to  each  agencies'  field 
staff  and  partners  about  the  roles  and  responsibilities  needed  to  make  each 
trail  in  the  national  system  fully  operational. 

Sec.  4.  Observance  of  Existing  Laws.  Nothing  in  this  Executive  Order  shall 
be  construed  to  override  existing  laws,  including  those  that  protect  the 
lands,  waters,  wildlife  habitats,  wilderness  areas,  and  cultural  values  of 
this  Nation. 

Sec.  5.  Judicial  Review.  This  order  is  intended  only  to  improve  the  internal 
management  of  the  executive  branch.  It  does  not  create  any  right  or  benefit. 
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substantive  or  procedural,  enforceable  in  law  or  equity  by  any  party  against 
the  United  States,  its  agencies,  its  officers  or  employees,  or  any  other  person. 
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THE  WHITE  HOUSE, 
January  18,  2001. 
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Executive  Order  13196  of  January  18,  2001 

Final  Northwestern  Hawaiian  Islands  Coral  Reef  Ecosystem 
Reserve 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  the  National  Marine  Sanc- 
tuaries Act,  (16  U.S.C.  1431  et  seq.),  and  the  National  Marine  Sanctuaries 
Amendments  Act  of  2000,  Public  Lavkr  106-513,  and  in  furtherance  of  the 
piurposes  of  the  Magnuson-Stevens  Fishery  Conservatibn  and  Management 
Act  (16  U.S.C.  1801  et  seq.),  Marine  Protection,  Research,  and  Sanctuaries 
Act  (33  U.S.C.  1401  et  seq.).  Coastal  Zone  Management  Act  (16  U.S.C. 
1451  et  seq.),  Endangered  Species  Act  (16  U.S.C.  1531  et  seq.).  Marine 
Mammal  Protection  Act  (16  U.S.C.  1362  et  seq.).  Clean  Water  Act  (33  U.S.C. 
1251  et  seq.).  National  Historic  Preservation  Act  (16  U.S.C.  470  et  seq.). 
National  Wildlife  Refuge  System  Administration  Act  (16  U.S.C.  668dd-e.e.), 
and  other  pertinent  statutes,  it  is  ordered  as  follows: 

Sec.  1.  Preamble.  On  December  4,  2000,  I  issued  Executive  Order  13178 
establishing  the  Northwestern  Hawaiian  Islands  Coral  Reef  Ecosystem  Reserve 
(Reserve)  pursuant  to  my  authority  under  the  National  Marine  Sanctuaries 
Act,  as  amended  by  the  National  Marine  Sanctuary  Amendments  Act  of 
2000  (Act).  In  establishing  the  Reserve,  I  set  forth  a  nmnber  of  conservation 
measiu-es  and  created  specific  Reserve  Preservation  Areas  to  protect  the 
coral  reef  ecosystem  and  related  marine  resources  and  species  (resources) 
of  the  Reserve.  The  Act  provides  that  no  closure  areas  can  become  permanent 
without  adequate  notice  and  comment.  Accordingly,  I  proposed  to  make 
permanent  the  Reserve  Preservation  Areas  and  initiated  a  30-day  comment 
period  on  this  proposal.  I  also  sought  comment  on  the  conservation  measures 
for  the  Reserve.  On  my  behalf,  the  Secretary  of  Commerce  received  the 
public  comments  and  held  seven  public  hearings, including  six  throughout 
Hawaii.  After  considering  the  coniments  expressed  at  the  hearings  and  re- 
ceived in  writing,  I  have  determined  to  make  permanent  the  Reserve  Preserva- 
tion Areas  with  certain  modifications  set  forth  below.  Further,  I  have  modi- 
fied certain  conservation  measures  to  address  concerns  raised,  particularly 
regarding  commercial  and  recreational  fishing  within  the  Reserve.  With  this 
action,  the  establishment  of  the  Reserve  under  the  Act,  including  the  con- 
servation measures  and  permanent  Reserve  Preservation  Areas,  is  complete. 
The  Secretary  of  Commerce  will  manage  the  Reserve  pursuant  to  Executive 
Order  13178,  as  modified  by  this  order,  under  the  Act.  The  Secretary  shall 
also  initiate  the  process  to  designate  the  Reserve  as  a  National  Marine 
Sanctuary,  as  required  by  the  Act. 

Sec.  2.  Purpose.  The  purpose  of  this  order  is  to  amend  Executive  Order 
13178,  and  to  make  permanent  Reserve  Preservation  Areas,  as  modified 
below,  to  ensure  the  comprehensive,  strong,  and  lasting  protection  Of  the 
resources  of  the  Northwestern  Hawaiian  Islands. 

Sec.  3.  Amendments  to  Sections  7  of  Executive  Order  13178. 

1.  Section  7(a)(1)  of  Executive  Order  13178  is  hereby  amended  by  revising 
the  first  sentence  to  read  as  follows: 

"Commercial  Fishing.  All  currently  existing  commercial  Federal  fishing  per- 
mits and  current  levels  of  fishing  effort  and  take,  which  also  includes 
the  non-permitted  level  of  trolling  for  pelagic  species  by  currently  permitted 
bottom  fishers,  as  determined  by  the  Secretary  and  pursuant  to  regulations 
in  effect  on  December  4,  2000,  shall  be  capped  as  follows:" 
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2.  Section  7(a)(1)(C)  of  Executive  Order  13178  is  hereby  revised  to  read 
as  follows: 

"(C)  The  annual  level  of  aggregate  take  under  all  permits  of  any  particular 
type  of  fishing  may  not  exceed  the  aggregate  level  of  take  imder  all  permits 
of  that  type  of  fishing  as  follows: 

(1)  Bottomfishing — the  annual  aggregate  level  for  each  permitted  bottomfisher 
shall  be  that  permittee's  individual  average  taken  over  the  5  years  preceding 
December  4,  2000,  as  determined  by  the  Secretary,  provided  that  the  Sec- 
retary, in  furtherance  of  the  principles  of  the  reserve,  may  make  a  one- 
time reasonable  increase  to  the  total  aggregate  to  allow  for  the  use  of  two 
Native  Hawaiian  bottomfishing  permits; 

(2)  All  other  commercial  fishing — ^the  annual  aggregate  level  shall  be  the 
permittee's  individual  take  in  the  year  preceding  December  4,  2000,  as 
determined  by  the  Secretary. ' ' 

3.  A  new  section  7(a)(1)(F)  is  hereby  added  to  Executive  Order  13178  and 
reads  as  follows: 

"(F)  Trolling  for  pelagic  species  shall  be  capped  based  on  reported  landings 
for  the  year  preceding  December  4,  2000." 

4.  Section  7(b)(4)  is  revised  to  read  as  follows: 

"(4)  Discharging  or  depositing  any  material  or  other  matter  into  the  Reserve, 
or  disf^harging  or  depositing  any  material  or  other  matter  outside  the  Reserve 
that  subsequently  Miters  the  Reserve  and  injures  any  resource  of  the  Reserve, 
except: 

(A)  fish  parts  (i.e.,  chxunming  materia  or  bait)  used  in  and  during  fishing 
operations  authorized  imder  this  order; 

(B)  biodegradable  effluent  incident  to  vessel  use  and  generated  by  a  marine 
sanitation  device  in  accordance  with  section  312  of  the  Federal  Water  PoUu- 
ti(m  Control  Act,  as  amended; 

(C)  water  generated  by  routine  vessel  operations  (e.g.,  deck  wash  down 
and  graywater  as  defined  in  section  312  of  the  Federal  Water  Pollution 
Control  Act),  excluding  oily  wastes  from  bilge  pumping;  or 

(D)  cooling  water  fit)m  vessels  or  engine  exhaust;  and". 
Sec.  4.  Amendments  to  Sections  8  of  Executive  Order  131 78. 

1.  Section  8  of  Executive  Order  13178  is  modified  by  substituting  "provided 
that  commercial  bottomfishing  and  commercial  and  recreational  trolling  for 
pelagic  species  in  accordance  with  the  requirements  of  sections  7(a)(1)  and 
7(a)(2)  of  this  order,  respectively,"  for  "provided  that  bottomfishing  in  accord- 
ance with  the  requirements  of  section  7(a)(1)"  everywhere  the  latter  phrase 
appears  in  section  8. 

2.  Section  8(a)(1)(A)  is  modified  by  substituting  "a  mean  depth  of  25  fm" 
for  "a  mean  depth  of  lOfm." 

3.  Section  8(a)(1)(B)  is  modified  by  substituting  "a  mean  depth  of  25  fin" 
for  "a  mean  depth  of  20&n." 

4.  Section  8(a)(1)(D)  is  modified  by  substituting  "a  mean  depth  of  25  fin" 
for  "a  mean  depth  of  lOfm." 

5.  Section  8(a)(1)(E)  is  modified  by  substituting  "a  mean  depth  of  25  £m" 
for  "a  mean  depth  of  20fin." 

6.  Section  8(a)(1)(G)  is  modified  by  substituting  "a  mean  depth  of  25  fin" 
for  "a  mean  depth  of  50fin." 

7.  Section  8(a)(l)a)  is  revised  to  read  "Kure  Atoll." 

8.  Sections  8(a)(2)(D)  and  (E)  are  hereby  deleted  and  a  new  section  8(a)(3) 
is  hereby  substituted  as  follows: 

"(3)  Twelve  nautical  miles  around  the  approximate  geographical  centers 
of 
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(A)  The  first  bank  west  of  St.  Rogation  Bank,  east  of  Gardner  Pinnacles, 
provided  that  commercial  bottomfishing  and  commercial  and  recreational 
trolling  for  pelagic  species  in  accordance  with  the  requirements  of  sections 
7(a)(1)  and  7(a)(2)  of  this  order,  shall  be  allowed  to  continue  for  a  period 
of  5  years  from  the  date  of  this  order;  and 

(B)  Raita  Bank,  provided  that  commercial  bottomfishing  and  commercial 
and  recreational  trolling  for  pelagic  species  in  accordance  with  the  require- 
ments of  sections  7(a)(1)  and  7(a)(2)  of  this  order,  shall  be  allowed  to 
continue  for  a  period  of  5  years  from  the  date  of  this  order;  and 

(C)  Provided  that  both  banks  described  above  in  (3)(A)  and  (3)(B)  shall 
only  continue  to  allow  commercial  bottomfishing  and  commercial  and  rec- 
reational trolling  for  pelagic  species  after  the  5-year  time  period  if  it  is 
determined  that  continuation  of  such  activities  will  have  no  adverse  impact 
on  the  resources  of  these  banks." 

Sec.  5.  Reserve  Preservation  Areas.  The  Reserve  Preservation  Areas,  as  modi- 
fied in  sections  3  and  4  of  this  order,  are  hereby  made  permanent  in 
accordance  with  the  Act. 

Sec.  6.  Judicial  Review.  This  order  does  not  create  any  right  or  benefit, 
substantive  or  procedural,  enforceable  in  law  or  equity  by  a  party  against 
the  United  States,  its  agencies,  its  officers,  or  any  person. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  tlie  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 
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Import  Restrictions  Imposed  on 
Archaeological  Material  Originating  in 
Italy  and  Representing  the  Pre- 
Ciassical,  Classical,  and  Imperial 
Roman  Periods 

AGENCY:  Customs  Service,  Treasury. 
action:  Final  rule. 

SUMMARY:  This  document  amends  the 
Customs  Regulations  to  reflect  the 
imposition  of  import  restrictions  on 
certain  archaeological  material 
originating  in  Italy  and  representing  the 
pre-Classical,  Classical,  and  Imperial 
Roman  periods  of  its  cultural  heritage, 
ranging  in  date  from  approximately  the 
9th  century  B.C.  through  approximately 
the  4th  century  A.D.  These  restrictions 
are  being  imposed  pursuant  to  an 
agreement  between  the  United  States 
and  Italy  that  has  been  entered  into 
under  the  authority  of  the  Convention 
on  Cultural  Property  Implementation 
Act  in  accordance  with  the  United 
Nations  Educational,  Scientific  and 
Cultiu^  Organization  (UNESCO) 
Convention  on  the  Means  of  Prohibiting 
and  Preventing  the  Illicit  Import,  Export 
and  Transfer  of  Ownership  of  Cultural 
Property.  The  document  amends  the 
Customs  Regulations  by  adding  Italy  to 
the  list  of  countries  for  which  an 
agreement  has  been  entered  into  for 
imposing  import  restrictions.  The 
document  also  contains  the  Designated 
List  of  Archaeological  Material  that 
describes  the  types  of  articles  to  which 
the  restrictions  apply. 
EFFECTIVE  DATE:  January  23,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
(Legal  Aspects)  Joseph  Howard, 


Intellectual  Property  Rights  Branch 
(202)  927-2336;  (Operational  Aspects) 
Al  Morawski,  Trade  Operations  (202) 
927-0402. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  value  of  cultural  property, 
whether  archaeological  or  ethnological 
in  nature,  is  immeasurable.  Such  items 
often  constitute  the  very  essence  of  a 
society  and  convey  important 
information  concerning  a  people's 
origin,  history,  and  traditional  setting. 
The  importance  and  popularity  of  such 
items  regrettably  makes  them  targets  of 
theft,  encourages  clandestine  looting  of 
archaeological  sites,  and  results  in  their 
illegal  export  and  import. 

The  U.S.  shares  in  the  international 
concern  for  the  need  to  protect 
endangered  cultural  property.  The 
appearance  in  the.U.S.  of  stolen  or 
illegally  exported  artifacts  from  other 
coimtries  where  there  has  been  pillage 
has,  on  occasion,  strained  oiu-  foreign 
and  cultural  relations.  This  situation, 
combined  with  the  concerns  of 
museum,  archaeological,  and  scholarly 
communities,  was  recognized  by  the 
President  and  Congress.  It  became 
apparent  that  it  was  in  the  national 
interest  for  the  U.S.  to  join  with  other 
coimtries  to  control  illegal  trafficking  of 
such  articles  in  international  commerce. 

The  U.S.  joined  international  efforts 
and  actively  participated  in 
deliberations  resulting  in  the  1970 
UNESCO  Convention  on  the  Means  of 
Prohibiting  and  Preventing  the  Illicit 
Import,  Export  and  Transfer  of 
Ownership  of  Cultural  Property  (823 
U.N.T.S.  231  (1972)).  U.S.  acceptance  of 
the  1970  UNESCO  Convention  was 
codified  into  U.S.  law  as  the 
"Convention  on  Cultural  Property 
Implementation  Act"  (Pub.  L.  97-446, 
19  U.S.C.  2601  et  seq.)  ("the  Act").  This 
was  done  to  promote  U.S.  leadership  in 
achieving  greater  international 
cooperation  towards  preserving  cultiual 
treasures  that  are  of  importance  to  the 
nations  from  where  they  originate  and 
to  achieving  greater  international 
understanding  of  mankind's  common 
heritage. 

Ehiring  the  past  several  years,  import 
restrictions  have  been  imposed  on 
archaeological  and  ethnological  artifacts 
of  a  number  of  signatory  nations.  These 
restrictions  have  been  imposed  as  a 
result  of  requests  for  protection  received 


from  those  nations  as  well  as  pursuant 
to  bilateral  agreements  between  the 
United  States  and  other  countries.  More 
information  on  import  restrictions  can 
be  found  on  the  International  Culttiral 
Property  Protection  web  site  (http:// 
exchanges.state.gov/education/culprop). 

Import  restrictions  are  now  being 
imposed  on  certain  archaeological 
material  of  Italy  representing  the  pre- 
Classical,  Classical,  and  Imperial  Roman 
periods  of  its  cultural  heritage  as  the 
result  of  a  bilateral  agreement  entered 
into  between  the  United  States  and 
Italy.  This  agreement  was  entered  into 
on  January  19,  2001,  pursuant  to  the 
provisions  of  19  U.S.C.  2602. 
Accordingly,  §  12.104g(a)  of  the 
Customs  Regulations  is  being  amended 
to  indicate  that  restrictions  have  been 
imposed  pursuant  to  the  agreement 
between  ihe  United  States  and  Italy. 
This  document  amends  the  regulations 
by  imposing  import  restrictions  on 
certain  archaeological  material  from 
Italy  as  described  below. 

Material  Encompassed  in  Import 
Restrictions 

In  reaching  the  decision  to 
reconunend  protection  for  Italy's 
cultural  patrimony,  the  Assistant 
Secretary  of  State  for  Educational  and 
Cultural  Affairs,  U.S.  Department  of 
State,  determined  that,  pursuant  to  the 
requirements  of  the  Act,  the  cultural 
patrimony  of  Italy  is  in  jeopardy  from 
the  pillage  of  archaeological  materials 
which  represent  its  pre-Classical, 
Classical  and  Imperial  Roman  heritage, 
and  that  such  pillage  is  widespread, 
definitive,  systematic,  on-going,  and 
frequently  associated  with  criminal 
activity.  Dating  from  approximately  the 
9th  centvuy  B.C.  to  approximately  the 
4th  centmy  A.D.,  categories  of  restricted 
artifacts  include  stone  sculpture,  metal 
sculpture,  metal  vessels,  metal 
ornaments,  weapons/armor,  inscribed/ 
decorated  sheet  metal,  ceramic 
sculpture  and  vessels,  glass 
architectural  elements  and  sculpture, 
and  wall  paintings.  These  materials  are 
of  cultural  significance  because  they 
derive  from  cultures  that  developed 
autonomously  in  the  region  of  present 
day  Italy  that  attained  a  high  degree  of 
political,  technological,  economic,  and 
artistic  achievement.  The  pillage  of 
these  materials  from  their  context  has 
prevented  the  fullest  possible 
understanding  of  Italian  cultural  history 
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by  systematically  destroying  the 
archaeological  record.  Furthermore,  the 
cidtiiral  patrimony  represented  by  these 
materials  is  a  source  of  identity  and 
esteem  for  the  modem  Italian  nation. 

Designated  List 

The  bilateral  agreement  between  Italy 
and  the  United  States  covers  the 
categories  of  artifacts  described  in  a 
Designated  List  of  Archaeological 
Material  from  Italy,  which  is  set  forth 
below.  Importation  of  articles  on  this 
list  is  restricted  imless  the  articles  are 
accompanied  by  an  appropriate  export 
certificate  issued  by  the  Government  of 
the  Republic  of  Italy  or  documentation 
demonstrating  that  the  articles  left  the 
country  of  origin  prior  to  the  effective 
date  of  the  import  restriction. 

Archaeological  Material  From  Italy 
Representing  Pre-Classical,  Classical, 
and  Imperial  Roman  Periods  Ranging 
in  Date  Approximately  From  the  9th 
Century  B.C  to  the  4th  Century  AJ}. 

/.  Stone 

A.  Scidpture 

1.  Architectural  Elements — In  marble, 
limestone,  steatite,  basalt,  tuia  and  other 
types  of  stone.  Types  include  abacus, 
acroterion,  antefix,  architrave,  bacino,    r 
base,  capital,  caryatid,  coffer,  clipeus, 
column,  crowning,  foimtain,  frieze, 
pediment,  drip  molding,  pilaster,  mask, 
corbel,  metope,  mosaic  and  inlay, 
pluteus,  pidvinar,  puteal,  jamb,  tile, 
telamon,  tympanum,  trabeation, 
transenna,  basin,  wellhead. 
Approximate  date:  7th  century  B.C.  to 
4th  century  A.D. 

2.  Architectural  and  Non- 
architectural  Relief  Sculpture — In 
marble  and  other  stone.  T)rpes  include 
carved  slabs  with  figural,  vegetative, 
floral,  or  decorative  motifs,  sometimes 
inscribed,  and  carved  reUef  vases.  Used 
for  architectural  decoration,  funerary, 
votive,  or  commemorative  monuments. 
Approximate  date:  2nd  century  B.C.  to 
4di  century  A.D. 

3.  Monuments — In  marble,  limestone, 
and  other  types  of  stone.  Types  include 
altar  and  shrine,  cippus,  funerary  stele, 
and  milestones  with  figural  reliefs  or 
decorative  moldings.  Some  have 
dedicatory  inscriptions.  Approximate 
date:  7th  century  B.C.  to  4th  century 
A.D. 

4.  Sepulchers — In  marble,  peperino, 
alabaster,  limestone,  and  tufa.  Types  of 
burial  containers  including  urns, 
caskets,  and  sarcophagi.  Some  have 
figural  scenes  carved  in  relief  or 
decorative  moldings.  Approximate  date: 
7th  centiuy  B.C.  to  4th  century  A.D. 

5.  Large  Statuary — Primarily  in 
marble,  including  fi^gments  of  statues. 


Subject  matter  includes  human  and 
animal  figures  and  groups  of  figures  in 
the  round.  Common  types  are  large- 
scale,  free-standing  statuary  from 
approximately  1  m  to  2.5  m  in  height 
and  life-size  busts  (head  and  shoulders 
of  an  individual).  Approximate  date:  6th 
centiuy  B.C.  to  4th  centmy  A.D. 

U.  Metal 

A.  Sculpture 

1.  Large  Statuary — Large-scale  statues 
or  fragments  of  statues  in  bronze  or 
other  metals,  including  animal  figures, 
hiunan  and  divine  figures,  and  life-size 
metal  busts  or  portrait  heads. 
Approximate  date:  6th  centiuy  B.C.  to 
4th  century  A.D. 

2.  Small  Statuary— hon  Age 
Sardinian  (Nuragic)  and  Etruscan 
figurines  in  bronze  and  other  metals. 
Approximate  date:  8th  to  3rd  century 
B.C. 

B.  Vessels 

Open  and  closed  vessels  in  bronze, 
gold,  or  silver,  often  with  incised, 
embossed,  and  molded  decoration  in  the 
shape  of  human  or  animal  figures. 
Shapes  inqlude  bowls,  buckets,  craters, 
pitchers,  cups,  and  lamps,  etc. 
Approximate  date:  8th  century  B.C.  to 
4di  century  A.D. 

C.  Personal  Ornaments 

Etruscan  and  Italic  rings,  necklaces, 
earrings,  crowns,  bracelets,  buckles, 
belts,  pins,  chains  of  gold,  silver, 
bronze,  and  iron  Approximate  date:  8th 
to  3rd  century  B.C. 

D.  Weapons  and  Armor 

Body  armor,  including  helmets, 
cuirasses,  shin  guards,  and  shields,  and 
horse  armor  often  decorated  with 
elaborate  engraved,  embossed,  or 
perforated  designs.  Elaborate  horse 
armor  is  also  produced  during  the  same 
period.  Both  launching  weapons  (spears 
and  javelins)  and  weapons  for  hand  to 
hand  combat  (swords,  daggers,  etc.). 
Approximate  date:  8th  century  B.C.  to 
4th  century  A.D. 

E.  Inscribed  or  Decorated  Sheet  Metal 

Engraved  inscriptions  often  foimd  in 
funerary  contexts  and  thin  metal  sheets 
with  engraved  or  impressed  designs 
often  used  as  attachments  to  furniture. 
Approximate  date:  7th  century  B.C.  to 
4di  century  A.D. 

m.  Ceramic 

A.  Sculpture 

1.  Architectural  Elements — Baked 
clay  (terracotta)  elements  used  to 
decorate  buildings.  These  are  most  often 
found  in  Etruria,  Latium,  Sicily,  and 


Magna  Graecia.  Elements  include 
acroteria,  antefixes,  relief  plaques, 
metopes,  and  revetments.  Approximate 
date:  7th  century  to  1st  century  B.C. 

2.  Monuments — Altars  and  urns 
decorated  with  relief  scenes. 
Approximate  date:  5th  century  B.C.  to 
4th  century  A.D. 

3.  Large  Statuary^— Large-scale  human 
and  animal  figures,  life-size  portrait 
heads,  and  life-size  votive  objects, 
including  fragments  of  statues.  These 
are  often  found  in  temples  amd 
sanctuaries  in  Magna  Graecia,  Etruria, 
and  Latium.  Approximate  date:  7th 
century  to  1st  century  B.C. 

4.  Objects  with  Relief  Decoration — 
Plaques,  tables,  and  other  terracotta 
objects  (masks)  with  relief  decoration. 
Approximate  date:  6th  to  4th  century 
B.C. 

B.  Vessels 

1.  Local  Vessels,  a.  Etruscan — 
Decorated  ceramic  vessels  produced  by 
Etruscan  culture,  including  Villanovan; 
Orientalizing  pottery  with  imitations  of 
Near  Eastern  designs  painted  on  local 
hand-made  vessels;  archaic  Etruscan 
painted  pottery  with  polychrome 
decoration;  archaic  Etruscan  painted 
pottery  with  polychrome  decoration; 
funerary  and  cinerary  vessels;  Italo- 
Geometric  pottery  where  production 
from  local  Etruscan  workshops  imitated 
Greek  Geometric;  bucchero  made  with  a 
characteristic  soft  black  paste  and 
polished  surface  whose  highly 
decorative  shapes  often  imitate  metal 
vessels;  local  imitations  of  black  and  red 
figure  Attic;  Etruscan  imitations  of 
Corinthian  pottery;  pottery  with  black 
glaze  and  orange  stripes  that  imitates 
Ionic  pottery;  amphora  in  the  Pontic 
style  with  painted  figural  decoration 
made  by  a  single  workshop  of 
immigrant  Ionic  potters  in  Vulci, 
Etruria;  Caeretan  hydria  attributed  to  a 
workshop  of  Greek  inunigrants  working 
near  Caere,  Etruria.  Approximate  date: 
9th  century  to  3rd  century  B.C. 

b.  South  Italian  and  Italic — Decorated 
vessels  locally  produced,  including 
hand-made  Daimian  pottery  from 
northern  Apulia;  Italiote  red  figure 
pottery  of  Attic  derivation  produced  in 
Apulian,  Lucania,  Campania,  and 
Paestum;  wheel-made  pottery  with 
elaborate  applied  relief  and  painted 
decoration  made  in  Centuripe,  Catania; 
pottery  with  plastic  and  polychrome 
decoration  produced  in  Sicily  and 
Magna  Graecia;  gilded  pottery  with  a 
characteristic  ochre  yellow  color 
imitating  artifacts  in  bronze,  mainly 
found  in  tombs  in  Apulia;  Faliscan 
pottery  in  imitation  of  Attic  red  figure, 
often  in  oversize  vessels;  Gnathian 
pottery,  named  after  Egnatia  in  Apulia 
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and  decorated  in  white  and  yellow  with 
touches  of  red  over  a  black  background; 
overpainted  pottery  with  a  shiny  black 
glaze;  pottery  overpainted  with  white, 
yellow,  or  red  designs  in  imitation  of 
Attic  red  figure;  Messapian  pottery, 
locally  produced  in  Apulia  and 
decorated  with  monochrome  (one  color) 
or  bichrome  painting  (two  color). 
Approximate  date:  8th  to  3rd  century 
B.C. 

2.  Imported  Vessels,  a.  Attic  Black 
Figure,  Red  Figure  and  White  Ground 
Pottery — These  are  made  in  a  specific 
set  of  shapes  (amphorae,  craters, 
hydriae,  oinochoi.  kylikeS)  decorated 
with  black  painted  figures  on  a  clear 
clay  ground  (Black  Figure),  decorative 
elements  in  reserve  with,  background 
fired  black  (Red  Figure),  and  multi- 
colored figures  painted  on  a  white 
ground  (White  Ground).  Attic  pottery 
was  widely  exported,  particularly  to 
southern  Italy,  where  it  is  commonly 
found  in  burials.  Approximate  date:  6th 
to  4th  century  B.C. 

b.  Corinthian  Pottery — ^Painted  pottery 
made  in  Corinth  in  a  specific  range  of 
shapes  for  perfume  and  unguents  and 
for  drinking  or  pouring  liquids.  The 
very  characteristic  painted  and  incised 
designs  depict  figural  scenes,  rows  of 
animals,  and  floral  decoration. 
Corinthian  pottery  was  exported 
throughout  the  Mediterranean,  but 
particularly  to  Etruria  and  southern 
Italy.  Approximate  date:  8th  to  6th 
century  B.C. 

IV.  Glass 

A.  Architectural  Elements — Mosaics  and 
glass  windows.  Approximate  date:  4th 
century  B.C.  to  4th  century  A.D. 

B.  Sculpture 

|t.  Intarsia — Cut  or  carved  glass 
decorative  elements  to  inset  in 
furniture.  Approximate  date:  2nd 
century  B.C.  to  4th  centmy  A.D. 

2.  Small  Statuary — Glass  animal 
statuettes  as  amulets  or  knickknacks. 


Approximate  date:  2nd  century  B.C.  to 
4th  century  A.D. 

V.  Painting 

A.  Wall  Painting 

1.  Domestic  and  Public  Wall 
Painting— Begianing  in  about  200  B.C. 
wall  painting  in  private  and  public 
buildings  is  characterized  by  imitation 
of  stucco  or  marble  design.  Later 
developments  include  "architectural" 
style,  "ornamental"  style,  and 
"fantastic"  style.  Triumphal  painting  in 
temples  and  public  buildings  illustrate 
military  campaigns  and  conquered 
lands.  Approximate  date:  3rd  century 
B.C.  to  4th  century  A.D. 

2.  Tomb  Paintings — Early  tomb 
paintings  are  primarily  foimd  in  Etruria 
and  Southern  Italy.  These  paintings 
were  directly  influenced  by  Greek 
painters,  but  illustrate  local  style. 
Scenes  often  illustrate  funerary 
celebrations,  rites,  symbols,  and  daily 
events.  Roman  funerary  painting  is  also 
inspired  by  Greek  painting,  but  also 
develops  from  domestic  and  public 
types  of  wall  painting.  Approximate 
date:  6th  century  B.C.  to  4th  century 
A.D. 

Inapplicability  of  Notice  and  Delayed 
Efiective  Date 

Because  the  amendment  to  the 
Customs  Regulations  contained  in  this 
document  imposing  import  restrictions 
on  the  above-listed  cultural  property  of 
Italy  is  being  made  in  response  to  a 
bilateral  agreement  entered  into  in 
furtherance  of  the  foreign  affairs 
interests  of  the  United  States,  pursuant 
to  section  553]a)(l)  of  the 
Administrative  Procedure  Act,  (5  U.S.C. 
553(a)(1)),  no  notice  of  proposed 
rulemaking  or  public  procedure  is 
necessary.  For  the  same  reason,  a 
delayed  effective  date  is  not  required 
pursuant  to  5  U.S.C.  553(d)(3). 

Regulatory  Flexibility  Act 

Because  no  notice  of  proposed  ^ 
rulemaking  is  required,  the  provisions 


of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  do  not  apply. 
Accordingly,  this  final  rule  is  not 
subject  to  the  regulatory  analysis  or 
other  requirements  of  5  U.S.C.  603  and 
604. 

Executive  Order  12866 

This  amendment  does  not  meet  the 
criteria  of  a  "significant  regulatory 
action"  as  described  in  E.O.  12866. 

Drafting  Information 

The  principal  author  of  this  document 
was  Bill  Conrad,  Regulations  Branch, 
Office  of  Regulations  and  Ridings,  U.S. 
Customs  Service.  However,  personnel 
from  other  offices  participated  in  its 
development. 

List  of  Subjects  in  19  CFR  Part  12 

Customs  duties  and  inspections, 
Imports.  Cultural  property. 

Amendment  to  the  Regulations 

Accordingly.  Part  12  of  the  Customs 
Regulations  (19  CFR  Part  12)  is 
amended  as  set  forth  below: 

PART  12— [AMENDED] 

1 .  The  general  authority  and  specific 
authority  citations  for  Part  12,  in  part, 
continue  to  read  as  follows: 

Authority:  5  U.S.C.  301.  19  U.S.C.  66.  1202 
(General  Note  22.  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS)), 
1624; 

*  *  *  *  * 

Sections  12.104  through  12.104i  also 
issued  under  19  U.S.C.  2612; 


§12.104g    [Amenttod] 

2.  In  §  12.104g,  paragraph  (a),  the  Hst 
of  agreements  imposing  import 
restrictions  on  described  articles  of 
cultural  property  of  State  Parties,  is 
amended  by  adding  Italy  in  appropriate 
alphabetical  order  as  follows: 


State 


Cultural  property 


T.D.  No. 


Italy 


Archaeological  Material  of  pre-Classical.  Classical,  ar>d  Imperial  Roman  periods  ranging  approximately 
from  the  9th  century  B.C.  to  the  4th  century  A.D.. 


T.D.  01-06 


7402 
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Raymond  W.  Kelly, 

Commissioner  of  Customs. 
Timothy  E.  Skud, 

Acting  Deputy  Assistant  Secretary  of  the 

Treasury. 

[FR  Doc.  01-2127  Filed  1-19-01;  1:18  pm) 

■LUNO  CODE  M20-02-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 
[CGD11-01-001] 

Drawbridge  Operation  Regulations; 
Sacramento  River,  CA 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  temporary  deviation 

from  regulations. 

summary:  The  Commander,  Eleventh 
Coast  Guard  District  has  approved  a 
temporary  deviation  to  the  regulations 
governing  the  opening  of  the  Meridian 
drawbridge,  mile  135.5,  over  the 
Sacramento  River  at  Meridian,  CA.  The 
approval  specifies  that  the  drawbridge 
need  not  open  for  vessel  traffic  from 
January  15  through  March  14,  2001.  The 
drawbridge  can  operate  on  24  hours 
advance  notice  in  the  event  of  an 
emergency.  The  purpose  of  this 
deviation  is  to  allow  the  California 
Department  of  Transportation  to 
perform  essential  maintenance  on  the 
bridge. 

DATES:  Effective  period  of  the  deviation 
is  12  a.m.  January  15.  2001,  through  12 
p.m.  March  14,2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  H.  Sulouff,  Chief,  Bridge  Section, 
Eleventh  Coast  Guard  District,  Building 
50-6,  Coast  Guard  Island,  Alameda,  CA 
94501-5100,  phone  (510) 437-3516. 
SUPPt-EMENTARY  INFORMATION:  The 
Meridian  drawbridge,  mile  135.5,  over 
the  Sacramento  River  at  Meridian,  CA 
provides  10.3  feet  vertical  clearance 
above  High  Water  when  closed.  Vessels 
that  can  pass  under  the  bridge  without 
an  opening  may  do  so  at  all  times.  This 
deviation  has  been  coordinated  with 
navigation  on  the  waterway.  The 
drawbridge  has  not  been  requested  to 
open  for  navigation  for  approximately 
five  years.  No  objections  were  received. 
The  normal  drawbridge  regulation 
requires  the  bridge  to  open  on  signal  if 
at  least  12  hours  advance  notice  is 
given. 

In  accordance  with  33  CFR  117.35(c), 
this  work  will  be  performed  with  all  due 
speed  in  order  to  return  the  bridge  to 


normal  operation  as  soon  as  possible. 
This  deviation  from  the  normal 
operating  regulations  in  33  CFR 
117.189Cb)  is  authorized  in  accordance 
with  the  provisions  of  33  CFR  117.35. 

Dated:  January  12,  2001. 
Eraest  R.  Riutta, 

Vice  Admiral,  Coast  Guard.  Commander, 

Eleventh  Coast  Guard  District. 

(FR  Doc.  01-2043  Filed  1-22-01;  8:45  am] 

BILUNG  CODE  4910-1 5-P 


FEDERAL  COIMMUNiCATIONS 
COMMISSION 

47  CFR  Parts  2  arKf  15 

[ET  Docket  No.  99-261 ;  FCC  00-442] 

50.2-71  GHz  Realignment 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  In  this  document  we  realign 
allocations  in  the  50.2-50.4  GHz  and 
51.4-71  GHz  frequency  bands.  This 
action  continues  our  efforts  to  facilitate 
the  commercialization  of  the 
"millimeter  wave"  spectrum.  Until 
recently,  commercial  use  of  this 
spectrum  was  not  economically  viable. 
However,  recent  technological  advances 
make  this  spectrum  increasingly  usable 
for  commercial  services  and  products. 
Therefore,  we  have  reexamined 
potential  uses  of  this  spectrum  and  how 
best  it  can  be  allocated  to  further  the 
public  interest.  The  realignment  of 
allocations  that  we  adopt  today  will 
meet  ciurent  demands  for  spectrum  in 
this  frequency  range  and  is  consistent 
with  the  international  allocation 
changes  the  United  States  sought  and 
obtained  at  the  1997  World 
Radiocommunication  Conference. 
DATES:  Effective  February  22,  2001. 
However,  the  Table  of  Frequency 
Allocation,  page  81,  United  States 
Table,  the  non-Federal  Government 
inter-satellite  service  ("ISS")  allocation 
in  the  65-71  GHz  band  is  applicable 
January  23,  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Mooring,  Office  of  Engineering  and 
Technology,  (202)  418-2450. 
SUPPlfMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order  in  ET  Docket  No.  99-261, 
FCC  00-442,  adopted  December  19, 
2000,  and  released  December  22,  2000. 
The  full  text  of  this  Conunission 
decision  is  available  on  the 
Commission's  Internet  site  at  http:// 
www.fcc.gov.  It  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 


Information  Center,  Room  CY-A257, 
445  12th  Street,  SW.,  Washington,  DC, 
and  also  may  be  purchased  from  the 
Commission's  duplication  contractor. 
International  Transcription  Service, 
(202)  857-3800, 1231  20th  Street,  NW. 
Washington,  DC  20036. 

Summary  of  the  Report  and  Order 

A.  Allocation  Changes 

1.  We  are  providing  a  net  increase  of 
2.27  gigahertz  of  spectrum  allocated  on 
a  primary  basis  to  the  fixed  and  mobile 
services.  This  spectrum  will  be  shared 
by  Federal  agencies  and  non-Federal 
Government  licensees.  Specifically,  we 
allocate  the  51.4-52.6  GHz  and  58.2-59 
GHz  bands  to  the  Federal  and  non- 
Federal  Government  fixed  and  mobile 
services,  allocate  the  64-66  GHz  band  to 
the  Federal  and  non-Federal 
Government  fixed  and  mobile  except 
aeronautical  mobile  services,  and  delete 
the  Federal  and  non-Federal 
Government  fixed  and  mobile  services 
from  the  50.2-50.4  GHz  and  54.25- 
55.78  GHz  bands.  We  anticipate  that 
much  of  this  spectrum  will  be  used  by 
mobile  service  licensees  to  connect  their 
base  stations  together  and  to  connect 
their  systems  to  other  systems. 

2.  We  are  also  providing  separate  ISS 
allocations  for  Federal  agencies  and  for 
non-Federal  Government 
("commercisd")  licensees.  Specifically, 
we  allocate  the  65-71  GHz  band  to  the 
non-Federal  Government  ISS  and  delete 
the  non-Federal  Government  ISS 
allocation  from  the  56.9-57  GHz  and 
59-64  GHz  bands.  We  also  allocate  the 
64-65  GHz  band  to  the  Federal 
Government  ISS.  The  net  result  of  the 
ISS  allocations  and  deletions  is  an 
increase  of  0.9  GHz  for  commercial  ISS 
and  1  GHz  for  Federal  ISS.  The 
remaining  ISS  allocations  in  this 
frequency  range  (54.25-56.9  GHz  and 
57-58.2  GHz)  will  be  available  for  both 
Federal  and  conunercial  use.  These  ISS 
allocations  will  provide  satellite 
licensees  with  the  spectrum  they  need 
to  interconnect  satellites  within  their 
respective  networks.  The  use  of  inter- 
satellite  links  are  expected  to  make 
satellite  networks  more  efficient, 
resulting  in  the  provision  of  more 
enhanced  services  like  video  telephony, 
medical  and  technical  tele-imaging, 
high  speed  data  networks  and 
"bandwidth  on  demand"  to  consumers. 
In  addition,  the  use  of  inter-satellite 
links  will  enable  satellite  licensees  to 
provide  more  efficient  interconnections 
between  their  service  areas. 

3.  To  provide  spectrum  for  the  above 
services,  we  are  reducing  the  net 
amoimt  of  spectrum  allocated  to  the 
Earth  exploration-satellite  (passive)  and 
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Ipace  research  (passive)  services  by  1.9 
gigahertz  and  are  reducing  the  amount 
of  spectrum  allocated  to  the  radio 
astronomy  service  by  4.65  gigahertz. 
According  to  the  National 
Telecommunications  and  Information 
Administration  ("NTIA"),  the  deleted 
space  research  (passive)  and  radio 
astronomy  allocations  are  unused  and 
unneeded  and  the  deleted  Earth 
exploration-satellite  (passive) 
allocations  are  unneeded.  In  siun,  the 
realignment  provides  a  significant 
increase  in  spectrum  for  fixed,  mobile, 
and  inter-satellite  services  and 
unlicensed  devices,  while  improving 
the  operation  of  passive  sensors  in  the 
Earth  exploration-satellite  service 
("EESS").' 

B.  Additional  Spectrum  for  Unlicensed 
Devices 

4.  We  are  also  making  the  57-59  GHz 
band  available  for  use  by  Part  15 
unlicensed  devices.  This  2  gigahertz  of 
spectrum  and  the  existing  Part  15 
unlicensed  band  at  59-64  GHz  will 
operate  imder  the  same  technical  rules. 
We  anticipate  that  this  additional 
unlicensed  spectrum  (used  either 
separately  or  in  conjunction  with  the 
59-64  GHz  band)  will  be  useful  for  very 
high  speed  and/or  high  bandwidth 


communications  over  short  distances 
and  for  networking  backbone  piuposes 
in  congested  areas. ' 

5.  Because  we  are  expanding  the 
ciurent  spectrum  etiquette  to  the  57-59 
GHz  band,  we  believe  it  is  appropriate 
to  modify  Section  15.255  of  our  rules. 
Specifically,  Section  15.255(d)  reserves 
the  59-59.05  GHz  segment  for  specific 
purposes — spurious  emissions  and  a 
publicly-accessible  coordination 
channel.  To  enable  users  unfettered 
access  to  contiguous  spectrum  between 
57  GHz  and  64  GHz,  we  move  the 
coordination  channel  from  59-59.05 
GHz  to  57-57.05  GHz.  This  will 
preserve  the  goals  of  setting  aside  50 
megahertz  of  spectrum  to  allow 
techniques  for  mitigating  or  eliminating 
interference  that  may  occur  between 
different  unlicensed  transmitters 
operating  in  the  same  frequency  band 
and  will  provide  flexibility  in  channel 
widths  for  unlicensed  devices.  This 
change  should  not  affect  any  existing 
operations  because  no  unlicensed 
equipment  has  been  authorized  to 
operate  in  the  59-64  GHz  band. 
Accordingly,  we  are  revising  Section 
15.255(g)  of  our  Rules  to  reflect  this 
decision. 

6.  In  addition,  we  are  modifying  the 
transmitter  identification  requirement  to 


protect  the  systems  for  which  it  was 
designed,  i.e.,  transmissions  that 
emanate  from  inside  a  building.  This 
minor  alteration  should  protect  indoor 
systems  from  interference,  while  not 
unnecessarily  biu-dening  outdoor 
systems  that  pose  little  interference 
threat  to  indoor  systems  or  other 
outdoor  systems.  Indoor  equipment  will 
be  required  to  have  the  ID  because 
indoor  equipment  is  under  the  control 
of  the  system  operator.  The  system 
operator  knows  its  equipment  and  thus 
can  decode  the  ID  information  and  find 
out  which  transmitter  is  interfering  with 
the  rest  of  its  system.  In  contrast,  the 
victim  of  interference  from  outdoor 
equipment  would  not  be  able  to 
determine  the  identity  of  the 
manufacturer  and  thus,  the  victim  coiUd 
not  decode  the  ID.  This  spectrum  is 
likely  to  be  used  for  point-to-point 
operations  and  thus  this  is  not  likely  to 
be  a  problem.  Expanding  the  spectrum 
etiquette  for  the  59-64  GHz  band  to  the 
57-59  GHz  and  modifying  it  as 
discussed  above  makes  the  57-59  GHz 
band  available  immediately  without " 
burdening  it  with  potentially 
unnecessary  regulatory  requirements. 

7.  The  Table,  below,  summarizes  the 
existing  allocations  versus  the 
allocations  as  realigned  in  this  Order. 


Existing  vs  Realigned  Allocations 

(Federal  and  non-Federal  Government  allocations  are  identical,  unless  othenwise  specified] 


3and  (GHz) 


EO.2-50.4 


M  .4-54.25 


►  1.25-58.2 


Existing  allocations 


EESS  (passive) 
SPACE  RESEARCH  (passive) 
FIXED 
MOBILE 

(Passive  sensors  do  not  receive  protec- 
tion from  fixed  &  mobile.) 


Realigned  allocations 


EESS  (passive) 

SPACE  RESEARCH  (passive) 

(No  stations  will  be  authorized  to  trans- 
mit in  ttiis  band.) 


EESS  (passive) 

SPACE  RESEARCH  (passive) 

RADIO  ASTRONOMY 

(No  stations  will  be  auttiorized  to  trans- 
mit in  ttiis  band.) 


ISS 

EESS  (passive) 

SPACE  RESEARCH  (passive) 

FIXED 

MOBILE  (aeronautical  mobile  prohibited 
from  causing  interference  to  ISS) 

(Passive  sensors  do  not  receive  protec- 
tion from  fixed  &  mot>ile.) 


51.4-52.6 

FIXED 

MOBILE 


52.6-54.25 
EESS  (passive) 
SPACE  RESEARCH  (passive) 
(No  stations  will  be  authorized  to  trans- 
mit in  this  band.) 


Summary  of  major  ctianges 


Reduction  of  0.2  GHz  for  fixed  and  mo- 
bile services. 


Additional  1.2  GHz  for  fixed  and  mobile 
services. 


Reductions  of  1.2  GHz  for  EESS  and 
space  research  and  2.85  GHz  for  radio 
astrorromy. 


54.25-55.78 

ISS 

EESS  (passive) 

SPACE  RESEARCH  (passive) 


ISS  use  limited  to  transmissions  between 
GSO  satellites. 

Reduction  of  1 .53  GHz  for  fixed  and  mo- 
bile. 


'  Passive  sensor  operations  in  the  54.25-59.3  GHz 
1 1  nd  are  protected  by  generally  limiting  the  use  of 
1 1 9  ISS  allocations  in  this  band  to  transmissions 


between  satellites  in  geostationary  orbit  and  by 
limiting  the  energy  that  can  reach  the  passive 


sensor  satellites,  which  operate  much  closer  to  the 
Earth's  surface. 
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Band  (GHz) 


58.2-59 


5»-64 


64-65 


ftC     ftfi 


Existing  vs  Realigned  Allocations— Continued 

[Federal  and  non-Federal  Government  allocations  are  identical,  unless  othenwise  specifiedl 


Existing  allocations 


EESS  (passive) 

SPACE  RESEARCH  (passsive) 
RADIO  ASTRONOMY 
(No  stations  will  be  authorized  to  trans- 
mit in  this  band.) 


Realigned  allocations 


55.78-58.2 

ISS  (55.78-56.9  GHz  and  57-58.2  GHz 
allocated  for  Federal  and  non-Federal 
Government  use:  56.9-57  GHz  allo- 
cated only  for  Federal  Government 
use) 

EESS  (passive) 

SPACE  RESEARCH  (passive) 

FIXED 

MOBILE  (aeronautical  mobile  prohibited 
from  causing  interference  to  ISS) 

Radio  astronomy  observations  may  be 
made  on  an  unprotected  basis  at 
56.24-56.29  GHz 

(57-58.2  GHz  is  avaHaWe  for  Part  15  un- 
licensed devices.) 


EESS  (passive) 

SPACE  RESEARCH  (passive) 

FIXED 

MOBILE  (airtwme  stations  prohibited  in 
58.422-58.472  GHz) 

Radio  astronomy  observations  may  be 
made  on  an  unprotected  basis  at 
58.422-58.472  GHz 

(Availat>le  for  Part  15  unlicensed  de- 
vices.) 


Sunrunary  of  major  changes 


ISS  use  limited  to  transmission  between 
GSO  satellites,  except  between  GSO 
satellites,  except  that  additional  flexi- 
tHlity  is  authorized  per  footnote  G128. 

Additional  1.2  GHz  for  Part  15  devices. 
Reduction  of  0.1  GHz  for  commercial 
ISS. 


Additional  0.8  GHz  for  fixed  and  mobile 

services  and  for  Part  15  devices. 
Reduction  of  1  GHz  for  radio  astronomy. 


ISS 

FIXED 

MOBILE  (aeronautical  mobile  prohibited 
from  causing  interference  to  ISS) 

RADIOLOCATION  (airtwme  radars  pro- 
hibited from  causing  Interference  to 
ISS) 

61-61.5  GHz  is  designated  for  ISM  ap- 
plications. 

(Availat>le  for  Part  15  unlicensed  de- 
vices.) 


EESS  (passive) 
SPACE  RESEARCH  (passive) 
RADIO  ASTRONOMY 
(No  stations  will  be  authorized  to  trans- 
mit in  this  band.) 


EESS 

SPACE  RESEARCH 

Fixed 

Mobile 


Federal  Government  ISS 

FIXED 

MOBILE  (aeronautical  mobile  prohibited 
from  causing  interference  to  ISS) 

RADIOLOCATION  (airbome  radars  pro- 
hibited from  causing  interference  to 
ISS) 

EESS  (passive;  limited  to  the  59-59.3 
GHz  band) 

SPACE  RESEARCH  (passive;  limited  to 
the  59-59.3  GHz  band) 

61-61.5  GHz  is  designated  for  ISM  ap- 
plications. 

Radio  astrorK)my  observations  may  be 
made  on  an  unprotected  basis  at 
59.139-59189  GHz,  59.566-59.616 
GHz,  60.281-60.331  GHz,  60.41- 
60.46  GHz,  and  62.461-62.511  GHz. 

(Available  for  Part  15  unlicensed  de- 
vices.) 


Federal  Govemment  ISS 

FIXED 

MOBILE  except  aeronautical  mobile 


non-Federal  Govemment  ISS 

EESS 

SPACE  RESEARCH 

FIXED 

MOBILE  except  aeronautical  mobile 


Additional  0.3  GHz  for  EESS  and  space 

research. 
Federal  Govemment  ISS  use  limited  to 

transmissions  between  GSO  satellites 

in  the  59-59.3  GHz  band. 
Reduction  of  5  GHz  for  commercial  ISS. 


Additional  1  GHz  for  fixed  and  mobile  ex- 
cept aeronautical  r^pbile  services  and 
for  Federal  Govemment  ISS. 

Reduction  of  1  GHz  for  EESS,  space  re- 
search, and  radio  astronomy. 


Additional  1GHz  for  commercial  ISS 
(available  to  both  GSO  and  NGSO 
systems). 

Elevation  of  1  GHz  for  fixed  and  mobile 
except  aeronautical  mobile  services 
from  secondary  to  primary  status. 
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Existing  vs  Realigned  Allocations— Continued 

[Federal  and  non-Federal  Govemment  allocations  are  identical,  unless  othenwise  specified] 


Band  (GHz) 


66-71 


Existing  allocations 


MSS 

radionavigation-sat. 
radionavigation 

MOBILE  (land  mobile  shall  not  cause  in- 
terference to  in-t}and  space  services) 


Final  Regulatory  Flexibility 
Certification 

8.  This  Report  and  Order  finalizes  the 
spectrum  realignment  proposed  in  the 
Notice  of  Proposed  Rule  Maidng 
("Notice")  issued  by  the  Conimission  in 
July  of  1999.2  We  received  no  comments 
in  response  to  the  Initial  Regulatory 
Flexibility  Analysis  in  the  Notice.  The 
Regulatory  Flexibility  Act  ("RFA")  3 
requires  that  a  regulatory  flexibility 
analysis  be  prepared  for  rulemaking 
proceedings,  unless  the  agency  certifies 
that  "the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities."  •*  The  RFA 
generally  defines  "small  entity"  as 
having  the  same  meaning  as  the  terms 
"small  business,"  "small  organization." 
and  "small  governmental  jurisdiction."^ 
In  addition,  the  term  "small  business" 
has  the  same  meaning  as  the  term 
"small  business  concern"  under  the 
Small  Business  Act.^  A  small  business 
concern  is  one  which:  (1)  is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  ("SBA").7 

9.  In  this  Report  and  Order,  we  realign 
allocations  in  the  fi-equency  range  50.2- 
71  GHz.  One  of  the  results  of  this 
realignment  is  a  net  gain  of  2.27 
gigahertz  of  spectrum  allocated  on  a 


'Notice,  64  FR  43643  (August  11,  1999). 

'The  RFA,  see  5  U.S.C.  601  at  seq.,  has  been 
amended  by  the  Contract  With  America 
Advancement  Act  of  1996,  Public  Law  104-121, 
110  Stat.  847  (1996)  ("CWAAA ").  Title  II  of  the 
CVVAAA  is  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  ("SBREFA"). 

*  5  U.S.C.  605(b). 

55  U.S.C.  601(6). 

*5  U.S.C.  601(3)  (incorporating  by  reference  the 
definition  of  "small  business  concern"  in  Small 
Business  Act.  15  U.S.C.  632).  Pursuant  to  5  U.S.C. 
601(3),  the  statutory  definition  of  a  small  business 
applies  "unless  an  agency,  after  consultation  with 
the  Office  of  Advocacy  of  the  Small  Business 
Administration  and  after  opportunity  for  public 
comment,  establishes  one  or  more  definitions  of 
such  term  which  are  appropriate  to  the  activities  of 
the  agency  and  publishes  such  definition(s)  in  the 
Federal  Register." 

^  Small  Business  Act,  15  U.S.Q  632. 


Realigned  allocations 


non-Federal  Govemment  ISS 

MSS 

RADIONAVIGATION-SAT. 

RADIONAVIGATION 

MOBILE  (land  mot)ile  shall  not  cause  in- 
terference to  in-band  space  services 
and  aeronautical  mobile  shall  not 
cause  interference  to  ISS) 


Summary  of  major  char)ges 


Additional  &  GHz  for  commercial  ISS 
(available  to  both  GSO  and  NGSO 
systems). 


primary  basis  to  the  fixed  and  mobile 
sprvices.  We  also  designate  2  gigahertz 
of  spectrum  at  57-59  GHz  for  Part  15 
unlicensed  devices.  We  believe  that  this 
net  increase  in  fixed  and  mobile 
spectrum  and  the  designation  of  a  new 
unlicensed  band  will  provide  new 
opportimities  for  small  entities.  In 
addition,  the  realignment  afi^ects 
allocations  for  the  Earth  exploration- 
satellite  (passive),  space  research 
(passive),  radio  astronomy,  and  inter- 
satellite  services.  There  are  no  small 
entities  affected  by  this  action  because 
only  Federal  agencies  currently  make 
use  of  these  services.  In  addition,  future 
inter-satellite  service  licensees  are  not 
expected  to  be  small  entities  because  of 
the  cost  inherent  in  satellite  networks. 
Because  the  realignment  adopted  in  this 
Report  and  Order  provides  more 
spectrum  for  future  fixed  and  mobile 
service  licensees  and  for  manufactiu^rs 
of  future  unlicensed  devices  and 
because  the  realignment  does  not 
impact  any  current  non-Federal 
Govemment  users,  we  hereby  certify 
that  the  realignment  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

10.  The  Commission  will  send  a  copy 
of  this  Report  and  Order,  including  a 
copy  of  this  final  certification,  in  a 
report  to  Congress  pursuant  to  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.8  In  addition,  this 
Report  and  Order  and  this  certification 
will  be  sent  to  the  Chief  Coimsel  for 
Advocacy  of  the  Small  Business 
Administration.^ 

11.  Accordingly,  It  Is  Ordered  that 
pursuant  to  Sections  4(i),  7(a).  303(c). 
303(f).  303(g).  and  303{r)  of  the 
Commimications  Act  of  1934.  as 
amended.  47  U.S.C.  Sections  154(i). 
157(a).  303(c).  303(f).  303(g),  and  303(r). 
the  Report  and  Order  is  hereby 
Adopted. 

12.  It  Is  Further  Ordered  that  the 
amendments  to  Parts  2  and  15  of  the 
Commission's  rules  section  are  effective 


"See  5  U.S.C.  801(a)(1)(A). 
"See  5  U.S.C.  605(b). 


February  22.  2001.  However,  the  Table 
of  Frequency  Allocations,  page  81, 
United  States  Table,  the  non-Federal 
Govemment  ISS  allocation  in  the  65-71 
GHz  band  is  applicable  January  23, 
2001. 

List  of  Subjects 

47  CFR  Part  2 

Radio,  Telecommunications. 
47  CFR  Part  15 

Communication  equipment,  Radio. 

Federal  Communications  Commission. 
William  F.  Caton. 

Deputy  Secretary. 

Ride  Changes 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  amends  47  CFR  parts  2  and 
15  as  follows: 

PART  2— FREQUENCY  ALLOCATIONS 
AND  RADIO  TREATY  MATTERS; 
GENERAL  RULES  AND  REGULATIONS 

1.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  302a,  303,  and 
336.  unless  otherwise  noted. 

2.  Section  2.106.  the  Table  of 
Frequency  Allocations,  is  amended  as 
follows: 

a.  Revise  pages  79,  80  and  81. 

b.  Revise,  under  International 
Footnotes,  New  "S"  Numbering  Scheme 
footnote  S5.547  and  add  footnote 
S5.557A  in  numeric  order. 

c.  Revise  United  States  footnotes 
US246  and  US263  and  add  footnotes 
US353  and  US354  in  numeric  order. 

d.  Add  Federal  Govemment  footnote 
G128  in  numeric  order. 

The  additions  and  revisions  read  as 
follows: 

§  2.1 06    Table  of  Frequency  Allocations. 
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International  Footnotes 


I.  New  "S"  Numbering  Scheme 

***** 

35.547    The  bands  31.8-33.4  GHz,  37-40 
GHz,  40.5-43.5  GHz,  51.4-52.6  GHz,  55.78- 
59  GHz  and  64-66  GHz  are  available  for  high- 
density  applications  in  the  fixed  service  (see 
Resolutions  75  (WRC-2000)  and  79  (WRC- 
2000)).  Administrations  should  take  this  into 
accMunt  when  considering  regulatory 
provisions  in  relation  to  these  bands.  Because 
of  the  potential  deployment  of  high-density 
applications  in  the  fixed-satellite  service  in 
the  bands  39.5-40  GHz  and  40.5-42  GHz, 
administrations  should  further  take  into 
acojunt  potential  constraints  to  high-density 
applications  in  the  fixed  service,  as 
appropriate  (see  Resolution  84  (WRC-2000)). 
***** 

^5.557A     In  the  band  55.78-56.26  GHz,  in 
order  to  protect  stations  in  the  Earth 
exploration-satellite  service  (passive),  the 
maximum  power  density  delivered  by  a 
transmitter  to  the  antenna  of  a  fixed  service 
station  is  limited  to  -26  dB(W/MHz). 


Uidted  States  (US)  Footnotes 

***** 

U$246    No  station  shall  be  authorized  to 
transmit  in  the  following  bands: 

60&-614  MHz,  except  for  medical 
telemetry  equipment ', 

1400-1427  MHz, 

1660.5-1668.4  MHz, 

2690-2700  MHz, 

4990-5000  MHz, 

10.68-10.7  GHz, 

15.35-15.4  GHz, 

23.6-24  GHz, 

31.3-31.8  GHz, 

50.2-50.4  GHz. 

52.6-54.25  GHz, 

86-92  GHz, 

100-102  GHz, 

105-116  GHz, 

164-168  GHz, 

182-185  GHz, 

2t7-231  GHz. 


r? 


US263    In  the  bands  21.2-21.4  GHz, 
22.21-22.5  GHz,  36-37  GHz,  56.26-58.2  GHz, 
116-126  GHz,  150-151  GHz,  174.5-176.5 
GHz,  200-202  GHz,  and  235-238  GHz,  the 
space  research  and  the  Earth  exploration- 
satellite  services  shall  not  receive  protection 
from  the  fixed  and  mobile  services  operating 
in  accordance  with  the  Table  of  Frequency 
Allocations. 
•         •         *         *         * 

ufess    In  the  sub-bands  56.24-56.29 
GHz,  58.422-58.472  GHz,  59.139-59.189 
GHz,  59.566-59.616  GHz,  60.281-60.331 
GHz,  60.41-60.46  GHz,  and  62.461-62.511 
GHz,  space-based  radio  astronomy 


'  Medical  telemetry  equipment  shall  not  cause 
harmful  interference  to  radio  astronomy  operations 
in  the  band  608-614  MHz  and  shall  be  coordinated 
under  the  requirements  found  in  47  CFR  95.1119. 


observations  may  be  made  on  an  unprotected 
basis. 

US354     In  the  sub-band  58.422-58.472 
GHz,  airborne  stations  and  space  stations  in 
the  space-to-Earth  direction  shall  not  be 
authorized. 


Federal  Government  (G)  Footnotes 

***** 

G128    Use  of  the  band  56.&-57  GHz  by 
inter-satellite  systems  is  limited  to 
transmissions  between  satellites  in 
geostationary  orbit,  to  transmissions  between 
satellites  in  geostationary  satellite  orbit  and 
those  in  high-Earth  orbit,  to  transmissions 
from  satellites  in  geostationary  satellite  orbit 
to  those  in  low-Earth  orbit,  and  to 
transmissions  from  non-geostationary 
satellites  in  high-Earth  orbit  to  those  in  low- 
Earth  orbit.  For  links  between  satellites  in  the 
geostationary  satellite  orbit,  the  single  entry 
power  flux-density  at  all  altitudes  from  0  km 
to  1000  km  above  the  Earth's  surface,  for  all 
conditions  and  for  all  methods  of 
modulation,  shall  not  exceed  -147  dB  (W/ 
m^/iOO  MHz)  for  all  angles  of  arrival. 

PART  15— RADIO  FREQUENCY 
DEVICES 

3.  The  authority  citation  for  part  15 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  302,  303,  304, 
307  and  544A. 

4.  Section  15.255  is  amended  by 
revising  the  section  heading,  paragraph 
(b)  introductory  text,  the  last  sentence  of 
paragraph  (b)(2),  paragraphs  (b)(4), 
(c)(1).  (d)  including  the  note,  and  (e)(2), 
and  the  introductory  text  to  paragraph 
(i)  to  read  as  follows: 


§15.255 
GHz. 


Operation  within  the  band  57-64 


(b)  Within  the  57-64  GHz  band, 
emission  levels  shall  not  exceed  the 
following: 

***** 

(2)  *  *  *  In  addition,  the  average 
power  density  of  any  emission  outside 
of  the  61-61.5  GHz  band,  measured 
during  the  transmit  interval,  but  still 
within  the  57-64  GHz  band,  shall  not 
exceed  9  nW/cm^,  as  measured  3  meters 
from  the  radiating  structure,  and  the 
peak  power  density  of  any  emission 
shall  not  exceed  18  nW/cm^.  as 
measured  three  meters  from  the 
radiating  structiue. 
***** 

(4)  Peak  power  density  shall  be 
measiu-ed  with  an  RF  detector  that  has 
a  detection  bandwidth  that  encompasses 
the  57-64  GHz  band  and  has  a  video 
bandwidth  of  at  least  10  MHz.  or  using 
an  equivalent  measiu-ement  method. 


(c) 


(1)  The  power  density  of  any 
emissions  outside  the  57-64  GHz  band 
shall  consist  solely  of  spurious 
emissions. 

***** 

(d)  Only  spurious  emissions  and 
transmissions  related  to  a  publicly- 
accessible  coordination  channel,  whose 
piupose  is  to  coordinate  operation 
between  diverse  transmitters  with  a 
view  towards  reducing  the  probability 
of  interference  throughout  the  57-64 
GHz  band,  are  permitted  in  the  57-57.05 
GHz  band. 

Note  to  Paragraph  (d):  The  57-57.05  GHz 
is  reserved  exclusively  for  a  publicly- 
accessible  coordination  channel.  The 
development  of  standards  for  this  channel 
shall  be  performed  pursuant  to 
authorizations  issued  under  part  5  of  this 
chapter. 

(e)*    *   * 

(2)  Peak  transmitter  output  power 
shall  be  measured  with  an  RF  detector 
that  has  a  detection  bandwidth  that 
encompasses  the  57-64  GHz  band  and 
that  has  a  video  bandwidth  of  at  least  10 
MHz,  or  using  an  equivalent 
measiu^ment  method. 


(i)  For  all  transmissions  that  emanate 
from  inside  of  a  building,  within  any 
one  second  interval  of  signal 
transmission,  each  transmitter  with  a 
peak  output  power  equal  to  or  greater 
than  0.1  mW  or  a  peak  power  density 
equal  to  or  greater  than  3  nW/cm^,  as 
measiu^d  3  meters  from  the  radiating 
structure,  must  transmit  a  transmitter 
identiflcation  at  least  once.  Each 
application  for  equipment  authorization 
for  equipment  that  will  be  used  inside 
of  a  building  must  declare  that  the 
equipment  contains  the  required 
transmitter  identification  feature  and 
must  specify  a  method  whereby 
interested  parties  can  obtain  sufficient 
information,  at  no  cost,  to  enable  them 
to  fully  detect  and  decode  this 
transmitter  identification  information. 
Upon  the  completion  of  decoding,  the 
transmitter  identification  data  block 
must  provide  the  follovdng  fields: 
***** 

(FR  Doc.  01-1038  Filed  1-22-01;  8:45  am] 
BILUNG  CO06  6712-01-P 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  76 

[CS  Docket  No.  00-96;  FCC  00-417] 

Impleinentation  of  ttte  Satellite  Home 
Viewer  Improvement  Act  of  1999: 
Broadcast  Signal  Carriage  issues/ 
Retransmission  Consent  issues 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  document  implements 
certain  aspects  of  the  Satellite  Home 
Viewer  Improvement  Act  of  1999, 
which  was  enacted  on  November  29, 
1999.  Among  other  things,  the  act 
authorizes  satellite  carriers  to  add  more 
local  and  national  broadcast 
progranuning  to  their  offerings  and 
seeks  to  place  satellite  carriers  on  an 
equal  footing  with  cable  operators  with 
respect  to  availability  of  broadcast 
programming.  This  document 
implements  regulations  regarding  the 
carriage  of  local  television  stations  in 
markets  where  satellite  carriers  offer 
local  television  service  to  their 
subscribers. 

DATES:  Effective  January  23,  2001. 
Written  comments  by  the  public  on  the 
new  and/or  modified  information 
collections  are  due  March  26,  2001. 
ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  SW., 
Washington,  E)C  20554.  In  addition  to 
filing  comments  with  the  Secretary,  a 
copy  of  any  comments  on  the 
information  collections  contained 
herein  should  be  submitted  to  Judy 
Boley,  Federal  Communications 
Commission,  445  12th  Street,  SW, 
Washington,  DC  20554,  or  via  the 
Internet  to  jboley@fcc.gov,  and  to 
Edward  Springer,  OMB  Desk  Officer, 
10236  NEOB,  725— 17th  Street,  NW., 
Washington,  DC  20503  or  via  the 
Internet  to 
Edward.Springer@omb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Ben 
Golant  at  (202)  418-7111  or  via  internet 
at  via^^intemet  at  bgolant@fcc.gov.  For 
additional  information  concerning  the 
information  collection(s)  contained  in 
this  dociunent,  contact  Judy  Boley  at 
202-418-0214,  or  via  the  Internet  at 
jboley@fcc.gov. 

SUPPI.EMENTARY  INFORMATION:  This  is  a 
.  siunmary  of  the  Commission's  Report 
and  Order  ("Order"),  FCC.00-41 7, 
adopted  November  29,  2000;  released 
November  30,  2000.  The  full  text  of  the 
Commission's  Order  is  available  for 
inspection  and  copying  during  normal 


business  hours  in  the  FCC  Reference 
Center  (Room  CY-A257)  at  its 
headquarters,  445  12th  Street,  SW., 
Washington,  DC  20554,  or  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service,  Inc.,  (202)  857-3800, 1231  20th 
Street,  NW.,  Washington,  DC  20036,  or 
may  be  reviewed  via  internet  at  http:// 
www.fcc.gov/csb/.  This  Report  and 
Order  contains  new  or  modified 
information  collections(s)  subject  to  the 
Paperwork  Reduction  Act  of  1995 
(FRA),  Public  Law  104-13.  It  will  be 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  under 
section  3507(d)  of  the  PRA.  OMB,  the 
general  public,  and  other  Federal 
agencies  are  invited  to  comment  on  the 
new  or  modified  information 
collection(s)  contained  in  this 
proceeding. 

Synopsis  of  the  Report  and  Order 

I.  Introduction 

1.  Section  338  of  the  Communications 
Act  of  1934  ("Act"),  adopted  as  part  of 
the  Satellite  Home  Viewer  Improvement 
Act  of  1999  ("SHVIA")  requires  satellite 
carriers,  by  January  1,  2002,  "to  carry 
upon  request  all  local  television 
broadcast  stations"  signals  in  local 
markets  in  which  the  satellite  carriers 
carry  at  least  one  television  broadcast 
station  signal,"  subject  to  the  other 
carriage  provisions  contained  in  the  Act. 
Until  January  1,  2002,  satellite  carriers 
are  granted  a  royalty-free  copyright 
license  to  retransmit  television 
broadcast  signals  on  a  station-by-station 
basis,  subject  to  obtaining  a 
broadcaster's  retransmission  consent. 
This  transition  period  is  intended  to 
provide  the  satellite  industry  with  time 
to  begin  providing  local  television 
signals  into  local  markets,  otherwise 
known  as  "local-into-local"  satellite 
service.  In  this  Report  and  Order,  we 
adopt  rules  to  implement  the  provisions 
contained  in  section  338. 

2.  In  a  separate  proceeding,  the 
Commission  has  implemented  new 
amendments  to  section  325  of  the  Act 
per  the  instructions  set  forth  in  the 
SHVIA.  Good  faith  negotiation 
regulations  and  the  prohibition  on 
retransmission  consent  exclusivity  are 
among  the  requirements  the 
Commission  has  already  adopted. 
However,  the  Commission  deferred 
adopting  rules  concerning  the  satellite 
retransmission  consent/ mandatory 
carriage  election  cycle  \mtil  we 
considered  all  of  the  rules  necessary  for 
a  local  broadcast  station  to  gain  carriage 
on  a  satellite  carrier  under  both  sections 
325  and  338  of  the  Act.  Thus,  we  adopt 
herein,  election  cycle  rules  and  related 


policies  for  satelUte  broadcast  signal 
carriage. 

II.  Satellite  Broadcast  Signal  Carriage 

A.  Commencing  Satellite  Broadcast 
Signal  Carriage 

3.  Satellite  carriers  have  had  the  right 
to  retransmit  local  television  stations 
without  first  obtaining  retransmission 
consent,  and  without  a  mandatory 
carriage  obligation,  for  a  six  month 
period  from  November  29, 1999  to  May 
28,  2000.  Beginning  on  May  29,  2000 
and  continuing  until  December  31, 
2001,  satellite  carriers  may  carry  local 
television  stations  on  a  station-by- 
station  basis  if  a  retransmission  consent 
agreement  has  been  reached.  As  of 
January  1,  2002,  satellite  carriers  will 
have  an  obligation  to  carry  all  local 
television  stations  seeking  carriage  in 
any  market  in  which  they  provide  local- 
into-local  service.  This  requirement  is 
not  absolute  as  satellite  carriers 
generally  need  not  cariy  duplicative 
television  stations  in  the  same  market. 
In  addition,  a  television  station  in  a 
market  where  local-into-local  service  is 
provided  must  submit  a  request  to  the 
satellite  carrier  to  gain  carriage. 
Commercial  television  stations  must 
make  an  election  between 
retransmission  consent  and  mandatory 
carriage  when  requesting  carriage. 
Noncommercial  television  stations  do 
not  have  to  make  an  election  because 
they  do  not  have  retransmission  consent 
rights.  However,  a  nonconunercial 
television  station  and  a  satellite  carrier 
may  enter  into  a  voluntary  carriage 
agreement  apart  from  the  requirements 
contained  in  the  Act. 

4.  We  find  that  section  338  provides 
a  satellite  carrier  with  two  options  for 
carrying  local  television  broadcast 
signals.  If  a  satellite  carrier  provides  its 
subscribers  with  the  signals  of  local 
television  stations  through  reliance  on 
the  statutory  copyright  license,  they  will 
have  the  obligation  to  carry  all  of  the 
commercial  television  signals  in  that 
particular  market  that  request  carriage. 
If  a  satellite  carrier  provides  local 
television  signals  pursuant  to  private 
copyright  arrangements,  the  section  338 
carriage  obligations  do  not  apply.  In  this 
context,  we  note  that  a  retransmission 
consent  agreement,  in  most  instances,  is 
not  analogous  to  a  private  copyright 
arrangement.  Retransmission  consent 
permits  an  MVPD  to  retransmit  a 
station's  signal,  but  it  does  not  generally 
grant  copyright  clearance  for  the 
program  content  carried  by  that  station. 
To  obtain  private  clearances  for  material 
carried  by  a  particular  station,  the 
copyright  holders  of  each  of  the 
programs,  advertisements,  and  music 
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aired  by  that  station  must  consent  to  the 
retransmission.  In  some  cases,  however, 
a  television  station  may  have 
permission  from  the  copyright  holders 
to  provide  clearances  on  their  behalf. 
We  therefore  conclude  that  unless  the 
retransmission  contract  clearly  provides 
for  all  copjTight  clearances,  a  carrier 
retransmitting  television  stations 
electing  retransmission  consent  would 
be  subject  to  the  compulsory  license  and 
be  required  to  carry  all  other  local 
market  television  stations  under  the 
provisions  set  forth  in  section  338. 

1.  Election  Cycle 

II  5.  In  Implementation  of  the  Satellite 
Home  Viewer  Improvement  Act  of 
1999 — Retransmission  Consent  Issues, 
Report  and  Order,  the  Commission 
promulgated  good  faith  and  anti- 
exclusivity  requirements  per  the 
provisions  amending  section  325  of  the 
Act.  Retransmission  consent  and 
mandatory  carriage  election  cycle 
requirements  for  satellite  carriers  were 
discussed  in  the  Notice  in  that  docket. 
The  Retransmission  Consent  Notice 
requested  comment  on  whether  the 
Commission  should  employ  the  same 
rules  and  procedures  the  Commission 
adopted  in  response  to  the  1992  Cable 
Act  or  adopt  a  different  election  cycle 
with  different  procedures  to  implement 
section  325(b)(3)(C)(i).  The  Notice  in 
this  proceeding  sought  comment*on 
how  the  carriage  provisions  of  section 
338  would  work  with  the  revised 
section  325  provisions  regarding 
retransmission  consent.  Because  the 
issues  of  retransmission  consent  and 
memdatory  carriage  are  intertwined,  we 
believe  that  a  coherent  election  regime 
is  best  effectuated  by  consolidating  the 
election  cycle  record  from  that 
proceeding  with  the  instant  proceeding 
and  determining  the  unresolved  issues 
here. 

6.  The  SHVIA  amended  section  325  to 
provide  that  no  cable  system  or  other 
multichannel  video  program  distributor 
shall  transmit  the  signal  of  a 
broadcasting  station,  or  any  part  thereof, 
except:  (A)  With  the  express  authority  of 
the  originating  station;  (B)  pursuant  to 
section  614,  in  the  case  of  a  station 
electing  to  assert  the  right  to  carriage  by 
a  cable  operator;  or  (C)  pursuant  to 
section  338,  in  the  case  of  a  station 
electing  to  assert  the  right  to  carriage  by 
a  satellite  carrier.  The  SHVIA  also 
amended  section  325(b)  by  adding  new 
paragraph  (3)(C)(i),  which  directs  the 
Commission  to  adopt  regulations  which 
shall  "establish  election  time  periods 
that  correspond  with  those  regulations 
adopted  under  subparagraph  (B)  of  this 
paragraph  *  *  *" 


7.  Section  325(b)(3)(C)(i)  instructs  the 
Commission  to  establish  regulations  and 
procedures  governing  the  election 
process  for  retransmission  consent  and 
mandatory  carriage  that  correspond,  as 
much  as  possible,  with  existing  section 
325(b)(3)(B)  of  the  Act.  We  find  that  the 
length  of  the  first  election  cycle  shall  be 
for  a  four-year  period  commencing  on 
January  1,  2002  and  ending  December 
31,  2005.  We  believe  that  a  four-year 
timeframe  is  necessary  to  align  the 
election  cycles  among  satellite  carriers 
and  cable  operators  so  that  local 
television  stations  would  be  making 
retransmission  consent/mandatory 
carriage  elections  for  cable  and  for 
satellite  on  the  same  cycle.  This 
conclusion  is  also  consistent  with  many 
commenters  that  advocated  a 
synchronized  cycle. 

8.  ALTV,  for  example,  proposed  an 
alternative  that  would  ultimately   ' 
synchronize  the  cable  and  satellite 
cycles,  but  by  begiiming  with  a  one-year 
cycle,  followed  by  a  three  year  cycle. 
We  find  that  a  four-year  cycle  is  less 
burdensome  for  both  broadcasters  and 
satellite  carriers.  We  note  that  certain 
broadcast  interests  argue  against  parallel 
election  cycles  because  it  would  be 
overly  burdensome  to  simultaneously 
negotiate  carriage  among  cable  operators 
and  satellite  carriers.  We  do  not  believe 
that  the  need  to  negotiate  with  the 
limited  number  of  satellite  carriers  will 
place  an  undue  burden  on  broadcasters. 
We  also  believe  that  simultaneous 
election  cycles  most  effectively 
equalizes  the  obligation  for  satellite 
carriers  and  cable  operators  negotiating 
retransmission  consent. 

9.  EchoStar  and  DirecTV  also  favor 
synchronizing  the  cable  and  satellite 
cycles  but  note  that  regulations  » 
developed  for  the  cable  industry  would 
not  sufficiently  take  into  account  the 
distinctive  aspects  of  retransmission 
consent/mandatory  carriage  elections 
for  the  satellite  industry.  EchoStar  urges 
the  Commission  to  give  satellite  carriers 
at  least  six  months  between  new 
retransmission  consent/carriage  election 
dates  and  their  respective  effective 
dates.  We  agree  that  a  satellite  carrier 
needs  ample  time  to  commence  carriage 
prior  to  the  first  election  cycle  because 
of  the  logistics  of  adding  hundreds  of 
local  television  stations  to  its  channel 
line-up.  We  therefore  provide  satellite 
carriers  with  six  months,  from  July  1, 
2001  to  December  31,  2001,  to  complete 
the  carriage  process.  The  election  cycle 
and  notification  timeframes  established 
for  the  first  cycle,  as  described  are 
designed  to  acconunodate  the  initial 
implementation  of  section  338.  After 
satellite  carriers  commence  carriage  on 
January  1,  2002,  the  rationales  for 


extended  timeframes  no  longer  apply. 
Thus,  the  second  election  cycle,  and  all 
cycles  thereafter,  shall  be  for  a  period  of 
three  years  (e.g.  January  1,  2006  through 
December  31,  2008). 

10.  In  terms  of  procedure  and  timing 
for  the  second  election  cycle  and  all 
subsequent  cycles,  commercial 
television  broadcast  stations  should 
make  their  election  by  October  1st  for 
the  election  cycle  beginning  the 
following  January  1st.  Satellite  carriers 
shall  have  90  days  prior  to  the  new 
election  cycle,  beginning  October  1st 
and  ending  December  31st,  to  negotiate 
retransmission  consent  agreements. 
These  are  the  same  timeframes  as  those 
established  under  the  cable  election 
rules.  If  a  satellite  carrier  begins 
providing  local-into-local  service  in  a 
new  market  during  an  election  cycle, 
the  carrier  and  the  commercial 
television  stations  in  that  market  have 
90  days  to  complete  their  retransmission 
consent  discussions.  In  this  situation, 
the  election  cycle  starts  at  the  date  a 
satellite  carrier  begins  local-into-local 
service  and  ends  on  the  date  the  cycle 
ends  under  our  rules. 

11.  Under  the  SHVIA,  satellite  carriers 
taking  advantage  of  the  compulsory 
copyright  license  for  local  signals  are 
required  to  carry  television  broadcast 
stations  "upon  request."  We  note  that 
cable  carriage  under  the  Act  is  an 
immediate  right  that  vests  without 
request.  That  is  why  we  initially 
adopted  a  default  rule  in  the  cable 
context.  We  find,  however,  that  there 
can  be  no  default  mandatory  carriage 
requirement  under  section  338  because 

a  commercial  television  station  must 
expressly  request  carriage.  Rather,  if  a 
commercial  television  station  does  not 
make  an  election,  it  defaults  to 
retransmission  consent.  In  this  context, 
we  also  recognize  that  carriers  need 
some  measure  of  control  in  configuring 
their  satellite  systems  to  meet  their 
statutory  obligations.  Therefore,  if  an 
existing  television  station  fails  to 
request  carriage  by  the  established 
deadlines,  it  is  not  entitled  to 
mandatory  carriage  under  338  for  the 
duration  of  the  election  cycle.  This 
policy  does  not  apply  to  new  television 
stations  to  which  different  substantive 
and  procedural  rules  apply. 

12.  Consistent  Retransmission 
Consent/Carriage  Elections.  Section 
76.64(g)  requires  that  broadcasters  make 
consistent  retransmission  consent/must 
carry  elections  between  cable  operators 
where  franchise  areas  of  cable  systems 
overlap.  While  the  SHVIA  does  not 
expressly  require  such  action  in  the 
satellite  context,  in  the  Retransmission 
Consent  Notice  we  requested  comments 
on  whether  broadcasters  should  be 
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subject  to  a  consistent  election 
requirement  between  satellite  carrier 
and  cable  operators.  Broadcast  industry 
conunenters  argue  that  the  SHVIA  does 
not  require  Commission  expansion  of 
the  consistent  election  requirements  to 
satellite  carriers  as  well  as  cable 
systems.  DirecTV,  on  the  other  hand, 
argues  that  a  consistent  election  rule 
should  be  adopted  to  prevent 
broadcasters  from  unfairly 
disadvantaging  one  MVPD  competitor 
over  another.  We  find  that  section  325, 
amended  by  the  SHVIA,  makes  no 
reference  to  expanding  the  consistent 
election  requirement  to  the  satellite 
context,  notwithstanding  the  fact  that 
the  obligation  was  imposed  in  the  cable 
context.  Absent  express  statutory 
language  to  the  contrary,  we  believe  that 
a  consistent  election  requirement 
between  a  cable  operator  and  a  satellite 
carrier  should  not  be  imposed. 

13.  While  the  absence  of  statutory 
language  guides  our  determination,  we 
also  note  that  the  service  area 
differences  between  satellite  carriers 
and  cable  op>erators  also  counsels 
against  implementing  such  a  rule. 
Television  broadcast  stations  elect 
retransmission  consent  or  mandatory 
carriage  on  a  systera-by-system  basis 
under  the  cable  carriage  requirements. 
There  are  many  cable  systems  in  a 
television  market.  Sometimes,  a 
television  broadcast  station  may  choose 
retransmission  consent  on  one  cable 
system,  but  select  mandatory  carriage 
for  a  system  in  an  adjacent  area.  A 
satellite  carrier's  service  area  for  local- 
into-local  purposes,  on  the  other  hand, 
encompasses  television  market  areas 
that  are  substantially  broader  in  scope. 
When  a  television  station  is  carried  by 
a  satellite  carrier,  it  is  either  a 
retransmission  consent  station  or  a 
mandatory  carriage  station  in  the  local 
market  area.  Given  these  facts,  it  is 
difficult  to  require  consistency  between 
the  two  MVPDs  without  also  requiring 
a  station  to  make  a  uniform  election  for 
all  local  market  cable  systems  in  order 
to  match  the  election  choice  the  station 
made  with  regard  to  the  satellite  carrier. 

2.  hiitiating  Carriage 

14.  In  the  Notice,  we  discussed  the 
framework  and  procedural  rules  that 
should  be  established  for  implementing 
section  338.  We  sought  comment 
regarding  the  meaning  of  the  phrase 
"carry  upon  request"  and  noted  that  in 
the  cable  context,  the  Commission 
initially  required  the  cable  operator  to 
contact  all  local  broadcast  television 
stations,  in  writing,  on  matters  relating 
to  their  carriage  rights.  We  asked 
conunenters  whether  we  should  adopt  a 
similar  rule  requiring  satellite  carriers  to 


notify  all  local  broadcasters,  in  writing, 
of  their  carriage  rights  once  any  local 
station  in  a  particular  market  is  being 
carried.  The  Notice  also  pointed  out  that 
broadcast  television  stations  requesting 
mandatory  carriage  as  part  of  the 
election  process  must  make  such 
carriage  requests  in  writing.  The 
Conunission  sought  conunent  on 
whether  similar  provisions  should  be 
adopted  in  the  satellite  carriage  context. 

15.  ALTV  and  others  assert  that  a 
local  television  station  that  elects 
mandatory  carriage  imder  section  338 
should  be  considered  to  have  requested 
carriage  as  well.  ALTV  argues  that  the 
additional  requirement  of  a  formal 
carriage  request  is  unnecessary  where  a 
local  television  station  already  has 
notified  a  satellite  carrier  of  its  choice 
between  retransmission  consent  and 
mandatory  carriage.  We  agree  with 
ALTV.  An  election  made  by  the 
television  broadcast  station  shall  be 
treated  as  the  request  for  carriage.  The 
procedural  policy  we  adopt  here  is 
necessary  to  reduce  the  paperwork  lag 
time  that  would  impede  satellite  carriers 
from  complying  with  its  section  338 
obligations  by  January  1 ,  2002. 

16.  Commenters  propose  different 
approaches  to  the  carriage  obligations  of 
satellite  carriers  and  the  responsibilities 
of  television  broadcast  stations  when 
local-into-local  service  is  provided  in  a 
television  market.  Broadcasters 
generally  argue  that  because  a  satellite 
carrier's  carriage  obligations  are 
triggered  only  when  the  carrier  decides 
to  avail  itself  of  the  local-into-local 
statutory  copyright  license,  it  is 
appropriate  for  the  carrier  to  notify  local 
stations,  in  writing,  if  it  decides  to  rely 
on  such  a  license.  NAB  asserts  that 
imposing  an  affirmative  notification 
requirement  on  satellite  carriers  will 
help  prevent  disputes  about  whether 
parties  understood  the  other's 
intentions.  Conversely,  DirecTV  asserts 
that  section  338  places  an  affirmative 
burden  on  television  broadcast  stations 
to  "request"  carriage  on  the  satellite 
carrier's  system.  EchoStar  similarly 
contends  that  broadcasters  should  be 
required  to  contact  satellite  carriers  in 
the  first  instance,  in  writing,  to  request 
mandatory  carriage  because 
broadcasters  have  actual  notice  of  the 
satellite  carriers  providing  local-into- 
local  service  in  their  market. 

17.  We  find  that  television  stations 
have  the  burden  of  initiating  satellite 
carriage.  DirecTV  and  Echostar  are  the 
only  satellite  carriers  currently 
operating  and  providing  local-into-local 
service.  It  is  reasonable  to  conclude  that 
a  television  station  has  actual  notice  of 
the  local  presence  of  these  carriers  since 
satellite  subscribers  already  have  access 


to  certain  local  television  stations  and  a 
satellite  carrier's  programming  activities 
are  well  publicized. 

18.  We  also  find  that  a  television 
broadcast  station  must  notify  a  satellite 
carrier,  by  July  1.  2001,  of  its  carriage 
intentions  if  it  is  located  in  a  market 
where  local-into-local  service  is 
provided.  Commercial  television 
stations  are  required  to  choose  between 
retransmission  consent  and  mandatory 
carriage  on  this  date.  NCE  stations  must 
simply  request  carriage.  We  believe  that 
a  six  month  timeframe  provides  satellite 
carriers  with  sufficient  time  to  plan  for 
receive  facility  accommodations  and 
channel  line-up  changes  before  January 
1,  2002.  To  facilitate  the  carriage 
process,  we  also  find  that  a  satellite 
carrier  must  respond  to  a  television 
station's  carriage  request  by  August  1 , 
2001.  and  state  whether  it  accepts  or 
denies  the  carriage  request.  If  the 
satellite  carrier  denies  the  request,  it 
must  state  the  reasons  why.  In  this 
context,  some  valid  reasons  for  not 
commencing  carriage  of  a  television 
station  are:  (i)  Poor  quality  television 
signal;  (ii)  substantial  duplication;  (iii) 
non-local  station  requesting  carriage; 
and  (iv)  the  satellite  carrier  is  offering 
local-into-local  service  via  private 
copyright  agreements.  If  the  television 
station's  request  for  carriage  is  rejected, 
it  may  file  a  complaint  pursuant  to  the 
rules  established  in  the  Remedies 
section. 

19.  With  regard  to  the  notification 
procedure,  the  request  made  by  the 
television  station  must  be  in  writing  and 
sent  to  the  satellite  carrier's  principal 
place  of  business,  as  listed  on  the 
carriers'  website  or  official 
correspondence.  The  notification  must 
be  sent  by  certified  mail,  return  receipt 
requested.  A  station's  written 
notification  should  include  the  name  of 
the  appropriate  station  contact  person  as 
well  as  the  station's:  (i)  Call  sign;  (ii) 
address  for  purposes  of  receiving  official 
correspondence;  (iii)  community  of 
license;  (iv)  DMA  assignment;  and  (v) 
affirmative  carriage  election.  These 
notification  elements  are  necessary  to 
ensure  that  a  satellite  carrier  has  the 
base  information  it  needs  to  commence 
the  carriage  of  local  television  stations. 

20.  New  Local-Into-Local  Service.  In 
the  Notice,  we  requested  comment  on 
whether  separate  procedures  should  be 
established  for  new  satellite  carriers  and 
whether  such  rules  should  be  similar  to 
those  established  for  cable  carriage. 
Broadcast  commenters  favor  notification 
requirements  for  new  market  entrants. 
While  generally  objecting  to  a 
notification  biuden  being  placed  on 
satellite  carriers,  DirecTV  submits  that  if 
one  is  adopted,  the  requirement  should 
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inly  apply  to  markets  in  which  a 
satellite  carrier  commences  service  after 
January  1.  2002.  We  find  that  a  new 
satellite  carrier  must  notify  all  local 
television  stations  in  a  given  market 
when  it  plans  to  provide  local  service. 
Similarly,  an  existing  satellite  carrier 
must  provide  notice  when  it  provides 
local-into-local  service  in  a  new  market. 
We  note  that  requiring  carriers  to 
provide  notice  in  these  circumstances  is 
less  burdensome  because  there  are  far 
fewer  television  stations  to  contend 
with,  at  the  same  time,  than  in  markets 
with  existing  local-into-local  service. 
We  also  believe  that  advance  notice  in 
these  situations  ensures  a  level 
competitive  playing  field  in  two 
respects:  (i)  all  local  television  stations 
will  know,  at  the  same  time,  when  local- 
into-local  service  will  be  provided  in  a 
market  and  (ii)  all  local  television 
stations  will  be  able  to  exercise  their 
carriage  rights  at  the  same  time. 

21.  We  therefore  adopt  procedural 
provisions  that  substantially  replicate 
the  existing  requirements  for  new  cable 
systems  under  §  76.64.  However,  we 
craft  the  rules  in  a  slightly  different 
manner  recogniziUg  that  satellite 
carriers  provide  a  national  service.  The 
carriage  procedures  also  provide  carriers 
with  adequate  preparation  time  while 
not  unduly  delaying  the  provision  of 
full  local-into-local  service  in  a  market. 
We  adopt  the  following  guidelines  for 
both  new  satellite  carriers  and  carriers 
that  offer  new  local-into-local  service  for 
the  first  time  on  or  after  July  1,  2001. 
First,  satellite  carriers  shall  notify  local 
television  stations,  in  writing,  at  least  60 
days  before  the  date  it  intends  to 
provide  new  satellite  service  or  intends 
to  enter  into  a  new  market.  At  the  same 
time,  the  satellite  carrier  shoidd  provide 
the  location  of  the  local  receive  facility 
in  that  particular  market.  A  local 
television  station  then  must  provide  its 
election,  in  writing,  no  more  than  30 
days  after  receipt  of  the  satellite  carrier's 
notice.  If  a  satellite  carrier  finds  that  the 
television  station  meets  the  criteria  for 
carriage  imder  section  338  and  our 
rules,  it  shall  then  have  90  days  after  the 
election  letter  was  received  to  negotiate 
carriage,  resolve  local  receive  facility 
issues,  reconfigiu-e  its  system  and 
chaimel  line-up,  notify  subscribers  of 
the  change  in  service,  and  commence 
carriage  of  the  local  television  station.  If 
the  satellite  carrier  finds  that  the  station 
is  not  qualified  for  carriage  for  any  of 
the  reasons  stated,  it  shall  notify  the 
local  station  in  writing  of  the  reason  for 
such  refusal  within  30  days  of  the 
receipt  of  the  station's  election.  The 
television  station  may  either  accept  the 


satellite  carrier's  conclusion  or  file  a 
carriage  complaint. 

22.  New  Television  Stations.  Section 
338  requires  carriage  of  cal  stations  in 
local  markets  regardless  of  when  such 
stations  begin  broadcasting.  Given  this 
statutory  directive,  we  find  that  new 
television  broadcast  stations  licensed 
and  providing  over-the-air  service  have 
carriage  rights  imder  the  SHVIA.  Those 
stations  licensed  to  provide  over-the-air 
service  for  the  first  time  on  or  after  July 
1,  2001  will  be  considered  new 
television  broadcast  stations  for  satellite 
carriage  pmposes.  We  believe  it 
appropriate  to  require  a  new  television 
station  to  make  its  initial  election 
between  60  days  before  conunencing 
broadcast  and  30  days  after  commencing 
broadcast.  This  requirement  is  similar  to 
the  cable  rules  regarding  new  television 
stations.  If  the  station  meets  all  of  the 
requirements  under  section  338  and  our 
rules,  the  satellite  carriers  shall 
commence  carriage  within  90  days  of 
receiving  a  carriage  request  from  the 
television  broadcast  station  or  whenever 
the  new  television  station  provides 
over-the-air  service.  If  the  satellite 
carrier  believes  that  the  station  is  not 
qualified,  it  must  notify  the  stadon  of 
such  a  determination  with  30  days  of 
receiving  the  election  notice.  An 
aggrieved  television  station  may  then 
file  a  complaint  for  non-carriage  in  the 
appropriate  forum  imder  the  guidelines 
established  in  section  338. 

B.  Market  Definitions 

23.  Section  338(h)(3)  defines  the  term, 
"local  market,"  as  having  the  meaning 

it  has  under  section  122(j)  of  title  17, 
United  States  Code.  Section  122(j)(2)(A) 
defines  the  term,  "local  market,"  in  the 
case  of  both  commercial  and 
noncommercial  television  broadcast 
stations,  to  mean  the  designated  market 
area  in  which  a  station  is  located,  and — 
(i)  in  the  case  of  a  commercial  television 
broadcast  station,  all  commercial 
television  broadcast  stations  licensed  to 
a  community  within  the  same 
designated  market  area  are  within  the 
same  local  market;  and  (ii)  in  the  case 
of  a  noncommercial  educational 
television  broadcast  station,  the  market 
includes  any  station  that  is  licensed  to 
a  community  within  the  same 
designated  market  area  as  the 
noncommercial  educational  television 
broadcast  station."  In  addition  to  the 
area  described  in  paragraph  (A),  a 
station's  local  market  includes  the 
county  in  which  the  station's 
community  of  license  is  located.  Section 
122(j)(2)(C)  defines  the  term,  designated 
market  area  to  mean  the  market  area,  as 
determined  by  Nielsen  Media  Research 
and  published  in  the  1999-2000  Nielsen 


Station  Index  Directory  and  Nielsen 
Station  Index  United  States  Television 
Household  Estimates  or  any  successor 
publication." 

24.  We  did  not  receive  comments 
interpreting  these  provisions.  DirecTV, 
however,  did  suggest  that  the 
Commission  adopt  a  rule  expressly 
allowing  satellite  carriers,  at  their 
discretion,  to  limit  a  television  station's 
carriage  coverage  area  to  its  predicted 
Grade  B  service  contour  within  its 
DMA.  ALTV  and  NAB  respond  that 
DirecTV's  proposal  is  antithetical  to  the 
language  and  purpose  of  the  SHVIA. 
NAB  asserts  that  the  geographic  scope  of 
the  mandatory  carriage  obligation  is 
precisely  the  same  as  the  scope  of  the 
compulsory  license  granted  by 
Congress — namely,  die  "local  market," 
which  generally  means  the  DMA. 

25.  We  find  that  the  term  "local 
market,"  as  it  is  used  for  satellite 
carriage  purposes,  includes  all  counties 
within  a  market,  as  well  as  the  home 
county  of  the  television  station  if  that 
county  is  not  physically  located  in  the 
DMA.  We  believe  that  die  satellite 
compulsory  license  includes  not  only 
television  stations  hcensed  to  a  local 
market,  but  also  extends  to  stations 
licensed  in  one  market  but  assigned  by 
Nielsen  to  another  market.  For  example, 
a  television  station  licensed  to  a 
community  in  Jefferson  County, 
Missouri,  which  is  in  the  Paducah 
DMA,  but  assigned  by  Nielsen  to  the  St. 
Louis  DMA,  would  be  considered 
within  the  St.  Louis  market  under 
section  338.  In  this  case,  Jefferson 
County  is  the  home  county,  and  such  a 
county  should  be  treated  as  part  of  the 
St.  Louis  DMA  for  satellite  carriage 
purposes.  Moreover,  since  this  station  is 
licensed  to  a  community  in  the  Paducah 
market,  it  may  assert  its  carriage  rights 
in  that  market  as  well,  if  satellite 
carriers  decide  to  provide  local-into- 
local  service  there.  If  there  happens  to 
be  another  television  station  licensed  to 
a  community  in  Jefferson  County,  that 
station  will  also  be  considered  in  the  St. 
Louis  DMA  and  eligible  to  assert  its 
right  to  carriage  against  a  satellite 
carrier.  In  addition,  if  a  station  is 
licensed  to  a  community  that  is  inside 
one  DMA,  but  is  assigned  to  another 
DMA  by  Nielsen,  the  station  could 
assert  its  right  to  carriage  in  the  market 
where  its  community  of  license  is 
located.  For  example,  KNTV  is  licensed 
to  San  Jose,  CA.  which  is  in  the  San 
Francisco  DMA,  but  is  assigned  by 
Nielsen  to  the  Salinas-Monterey  DMA. 
In  this  case,  KNTV  can  assert  its  carriage 
rights  in  the  San  Francisco  DMA 
because  that  is  where  its  community  of 
license  is  located.  These  interpretations 
are  consistent  with  the  SHVIA's  goals  of 
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preserving  over-the-air  broadcasting  and 
providing  satellite  subscribers  with  a 
full  complement  of  local  station  signals. 

26.  Timing  of  Revisions  to  Market 
Definitions.  We  sought  comment  on 
when  to  change  the  reference  to  the 
1999-2000  Nielsen  publications  to 
reflect  changes  in  market  structure  and 
market  conditions.  We  noted,  in  the 
cable  context,  that  the  rules  account  for 
a  market  update  every  three  years.  We 
asked  whether  the  rules  we  implement 
under  this  section  should  be  updated  on 
a  triennial  basis  or  at  another  interval. 
We  also  noted  that  cable  operators  are- 
required  to  use  the  1997-98  Nielsen 
publications  to  determine  local  markets 
for  broadcast  signal  carriage  purposes 
up  until  January  1,  2003,  yet  satellite 
carriers  are  obliged  to  use  the  1999- 
2000  Nielsen  publications  for  carriage 
purposes.  We  asked  whether  satellite 
carriers  and  cable  operators  should  be 
required  to  use  the  same  annual  Nielsen 
market  publications  so  that  both  may 
rely  on  the  same  market  definition. 

27.  Chir  goals  here  are  threefold.  We 
intend  to:  (i)  Implement  the  language  of 
section  338;  (ii)  establish  comparable 
timelines  and  requirements  for  satellite 
carriers  and  cable  operators:  and  (iii) 
reduce  procedural  and  administrative 
burdens.  BellSouth  argues  for  an 
extended  period  between  updates  to 
allow  for  satellite  carriers'  difficulties  in 
accessing  and  tuning  the  satellite 
equipment  used  to  transport  television 
signals.  ALTV  and  NCTA  argue  that  the 
Commission  should  adopt  rules 
allowing  for  the  use  of  the  same  Nielsen 
data  by  cable  systems  and  satellite 
carriers  as  quickly  as  practicable.  NAB 
asserts  that  the  1999-2000  lists  are  the 
correct  ones  for  the  Commission  to  use 
to  determine  markets  for  the  first 
election  cycle  commencing  in  January  1 , 
2002. 

28.  We  will  require  satellite  carriers  to 
use  Nielsens  1999-2000  DMA  market 
assignments  to  initially  determine  their 
carriage  obligations.  Satellite  carriers 
and  television  broadcast  stations  have 
been  on  notice  since  November  29, 
1999.  that  the  1999-2000  Nielsen 
publications  will  be  used  for  section  338 
purposes.  To  avoid  overburdening 
satellite  carriers,  we  will  not  require 
market  boundaries  to  be  updated  on  an 
aimual  basis.  However,  we  do  believe 
that  television  markets  should  be 
updated  triennially.  for  each  election 
cycle,  to  better  reflect  new  market 
conditions  and  viewership  patterns. 
Satellite  carriers  may.  nevertheless, 
voluntarily  adjust  markets  based  upon 
county  additions  found  in  annual 
editions  of  Nielsen  DMA  market 
assignment  publications.  On  this  point, 
we  agree  with  DirecTV  when  it  states 


that  section  122(j)(2)  allows  a  local 
market  originally  defined  in  the  1999- 
2000  Nielsen  market  assignment  to  be 
expanded  in  accordance  with  later 
issues  of  the  relevant  Nielsen 
publications.  Satellite  carriers  may  add 
counties  to  the  markets  in  which  they 
now  provide  local-into-local  service  by 
referring  to  the  Nielsen  2000-2001  DMA 
market  assignments  and  future 
assignments.  By  adopting  this  approach, 
a  satellite  carrier  is  able  to  serve  new 
communities  on  the  basis  of  each  yearly 
Nielsen  DMA  market  change,  if  that  is 
what  is  desirable.  Counties  that  are 
removed  from  a  market  in  subsequent 
Nielsen  publications  should  remain  in 
the  market  for  satellite  carriage  purposes 
so  that  satellite  subscribers  will  not  lose 
local-into-local  service.  This  policy 
fulfills  the  SHVIA's  goal  of  furthering 
the  availability  of  local-into-local 
service  and  providing  effective 
competition  to  incumbent  cable 
systems. 

29.  Market  Modifications.  In  the 
Notice,  we  pointed  out  that  a  statutory 
device  exists  to  expand  or  contract  the 
size  of  a  local  television  market  for  cable 
carriage  purposes  and  sought  opinion 
on  whether  the  Commission  has  the 
authority  to  implement  a  market 
modification  mechanism  for  satellite 
carriage  piuposes.  Certain  broadcast 
commenters  assert  that  implementing  a 
market  modification  mechanism  is 
necessary  to  promote  Congress'  goal  of 
protecting  free  television  service, 
placing  satellite  and  cable  on  equal 
terms,  and  preserve  localism  by 
ensuring  that  satellite  carriage  markets 
actucdly  reflect  what  is  truly  local. 
However,  BellSouth  and  DirecTV  state 
that  the  Commission  has  no  authority  to 
add  communities  to  a  broadcaster's 
television  market.  They  believe  that 
section  122(j)  limits  a  station's  satellite 
carriage  rights  to  the  DMA  that  includes 
its  community  of  license.  DirecTV 
Eirgues.  however,  that  the  Commission 
can  and  should  adopt  market 
modification  procedures  that  allow  a 
satellite  carrier  to  remove  a  station  from 
the  market  if  it  can  demonstrate  that  the 
station  does  not  serve  the  relevant 
market:  Paxson.  in  contrast,  argues  that 
had  Congress  intended  to  grant  the 
Commission  market  modification 
authority,  it  would  have  explicitly  done 
so  in  the  statute  just  as  it  did  in  the 
cable  context. 

30.  We  find  that  the  Act  does  not 
permit  the  Conunission  to  change  the 
shape  of  a  television  market.  While  we 
recognize  the  concerns  raised,  we  note 
that  the  satellite  compulsory  license  is 
coterminous  with  the  market  in  which 
the  satellite  carrier  provides  local-into- 
local  service.  Without  express  language 


in  the  Copyright  Act  or  the 
Communications  Act,  any  attempt  to 
establish  a  market  addition  policy  under 
our  public  interest  authority  would  be 
moot  because  a  satellite  .carrier  cannot 
retransmit  a  local  television  station 
under  section  338  into  another  market 
without  subjecting  itself  to  copyright 
liability  under  section  122  of  the 
Copyright  Act.  In  addition,  there  is  no 
explicit  provision  providing  the 
Commission  with  the  authority  to 
modify  markets  in  the  manner  permitted 
under  section  614(h).  Therefore,  we 
cannot  establish  a  market  modification 
policy  on  our  own  motion.  We  note  that 
the  Senate  version  of  the  SHVIA  had,  at 
one  point  in  time,  a  market  modification 
provision.  This  subsection  was  not 
adopted  by  Congress.  Thus,  any  attempt 
by  the  Commission  to  implement  a 
market  modification  regime  would  run 
counter  to  the  express  intent  of 
Congress. 

31.  Coverage.  Satellite  carriers  are 
currently  developing  spot  beam 
technology  where  programming  can  be 
delivered  to  a  discrete  geographical 
location  using  a  specialized  satellite. 
Spot  beam  satellites  have  the  potential 
to  increase  satellite  system  channel 
capacity  through  the  re-use  of 
transponders.  DirecTV  argues  that 
satellite  carriers  should  be  permitted  to 
use  spot  beams,  when  they  are  in 
operation,  for  local-into-local  service 
even  if  the  beam  does  not  cover  the 
entire  market.  We  will  permit  carriers  to 
use  spot  beam  satellites  in  such  a 
manner.  We  first  observe  that  section 
338  does  not  require  a  satellite  carrier  to 
serve  each  and  every  county  in  a 
television  market.  Rather,  it  requires 
that  in  the  areas  it  does  provide  local- 
into-local  service,  it  must  carry  all  local 
television  stations  subject  to  carriage 
under  the  statute.  In  this  context,  we 
recognize  that  there  are  some  markets, 
such  as  the  Denver  DMA  encompassing 
counties  in  four  states,  that  are 
geographically  expansive.  A  spot  beam 
may  not  be  able  to  cover  the  entire  DMA 
in  these  instances,  and  to  make  the 
satellite  carrier  reconfigure  its  spot 
beam  may  deprive  it  of  capacity  to  serve 
additional  markets  with  local-into-local 
coverage. 

C.  Receive  Facilities 

32.  Section  338(b)(1)  states  that.  "A 
television  broadcast  station  asserting  its 
right  to  carriage  under  subsection  (a) 
shall  be  required  to  bear  the  costs 
associated  with  delivering  a  good 
quality  signal  to  the  designated  local 
receive  facility  of  the  satellite  carrier  or 
to  another  facility  that  is  acceptable  to 
at  least  one-half  the  stations  asserting 
the  right  to  carriage  in  the  local  market." 
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Section  338(h)(2),  in  turn,  defines  the 
term  "local  receive  facility"  as  "the 
reception  point  in  each  local  market 
which  a  satellite  carrier  designates  for 
delivery  of  the  signal  of  the  station  for 
purposes  of  retransmission."  The  Notice 
sought  comment  on  the  term  "local 
receive  facility"  and  on  the  parameters 
imder  which  a  satellite  carrier  may 
construct  and  designate  a  local  receive 
facility.  We  noted  that  the  statutory 
language  could  be  read  to  permit  the 
satellite  carrier  to  establish  a  regional 
receive  facility  that  would  receive 
broadcast  signals  fi-om  other  markets 
provided  50%  of  the  relevant 
broadcasters  agreed  to  the  location.  We 
also  asked  questions  concerning  the 
procedures  by  which  a  satellite  carrier 
must  inform  local  market  television 
stations  of  the  location  of  the  receive 
facility,  and  whether  there  should  be 
Commission  procedures  to  resolve  a 
broadcaster's  complaint  if  it  disputes 
the  receive  location  selected  by  the 
majority  of  broadcasters. 

33.  DirecTV  agreed  with  the 
preliminary  statement  in  the  Notice  that 
"the  most  economically  feasible  means 
(of  delivery  of  multiple  local  broadcast 
signals]  is  to  aggregate  signals  in  each 
local  market  at  one  point  and  deliver 
them  over  the  facilities  of  an  interstate 
telecommunications  carrier  to  the 
uplink  site(s)"  and  co-locate  at  such  a 
carrier's  switching  center.  DirecTV 
provided  comments  detailing  the 
process  needed  to  establish  a  local 
receive  facility,  a  process  they  have 
used  to  create  27  local  receive  sites  to 
provide  service  to  27  local-into-local 
markets  served  since  the  SHVIA  was 
enacted  at  the  end  of  November.  1999. 
According  to  DirecTV,  the  parameters 
for  construction  and  designation  of  a 
local  receive  facility  include:  (i)  Access 
to  multiple  long  distance  common 
carriers  for  DS-3  or  other  high-speed 
digital  fiber  circuits;  (ii)  access  to  at 

teast  one  local  common  carrier  that  can 
)rovide  TVl  quality  digital  fiber  circuits 
to  most,  if  not  all.  television  broadcast 
stations  [in  the  DMA],  and/or  local  DS- 
3  circuits,  microwave,  and  broadband 
analog  service  as  local  conditions  may 
require;  (iii)  access  to  multiple  long 
distance  carriers  that  can  provide  a  wide 
irea  data  network  up  to  256kb/s  as  well 
IS  dial  up  voice  service  must  also  be 
available;  (iv)  access  to  building  rooftop 
with  connecting  conduits  to  support, 
where  needed,  good  quality  over-the-air 
television  reception,  microwave  links, 
and  satellite  reception;  (v)  access  to  a 
suitable  area  with  connecting  conduits 
to  support  a  satellite  downlink  antenna; 
and  (vi)  access  to  a  suitable  area  to 
install  equipment  to  support  all  local 


collection,  compression,  monitoring, 
and  transmission  equipment.  This  area 
must  be  securable  against  unauthorized 
access  and  have  stable  power  source 
and  HVAC  DirecTV  also  states  that 
local  receive  facilities  must  be  planned 
twelve  months  in  advance. 

1.  Local  Receive  Facilities 

34.  In  the  definition  of  "local  receive 
facility"  in  section  338(h)(2),  the 
satellite  carrier  is  the  entity  authorized 
to  designate  the  placement  of  a  local 
receive  facility.  If  the  satellite  carrier 
designates  a  local  receive  facility,  the 
television  broadcast  stations  are 
required  by  the  statute  to  bear  the  costs 
of  delivering  a  good  quality  signal  to 
"the  designated  local  receive  facility  of 
the  satellite  carrier."  We  find  that  the 
statute  expressly  provides  that  the 
satellite  carrier  has  the  right  to 
determine  the  location  of  the  local 
receive  facility.  We  disagree  with  the 
proposals  offered  by  AAPTS  and 
Network  Affiliates  to  require  a  satellite 
carrier  to  locate  a  receive  facility  either 
within  the  Grade  B  contour  or  not  more 
than  50  miles  from  the  community  of 
license  of  each  of  the  local  stations  in 

a  market.  We  recognize  that  in  some  of 
the  larger  DMAs  in  the  western  United 
States,  some  broadcast  stations  may  be 
required  to  provide  their  signals  over 
hundreds  of  miles  if  the  receive  facility 
is  located  beyond  a  local  commercial  or 
non-commercial  television  station's 
Grade  B  signal.  We  believe  this  is  the 
reason  Congress  provided  for  an 
alternative  receive  facility.  But,  we  do 
not  believe  it  would  be  consistent  with 
statutory  language,  which  requires  the 
broadcast  station  to  bear  the  cost  of 
delivering  a  good  quality  signal,  to 
require  satellite  carriers  to  bear  the  cost 
of  erecting  additional  facilities  to 
receive  signals  from  stations  that  are 
more  than  50  miles  away  from  a 
designated  receive  point. 

35.  With  respect  to  the  costs  of 
erecting  and  maintaining  the  receive 
facility  itself,  we  note  that  in  the  cable 
context,  the  cable  operator  pays  the 
costs  for  signal  processing  at  its 
principal  headend.  Given  that  the 
satellite  carrier's  local  receive  facility 
functions  like  a  headend,  and  is  under 
the  carrier's  control,  we  believe  that  the 
satellite  carrier  has  the  sole 
responsibility  to  pay  for  the  costs  of 
building  and  maintaining  such  a 
facility.  We  also  find  that  the  satellite 
carrier  should  pay  for  the  costs  of 
constructing  and  maintaining  an 
alternative  receive  facility.  This  is 
appropriate  particularly  if  the 
alternative  facility  is  regional,  and  the 
satellite  carrier  benefits  from  having 
fewer  facilities  to  build  and  maintain. 


36.  We  note  that  DirecTV  and 
EchoStar  have  already  built  facilities  in 
a  number  of  television  markets  where 
they  now  provide  local-into-local 
service.  While  DirecTV  states  that 
twelve  months  is  the  minimum  amount 
of  time  necessary  to  establish  a  receive 
facility,  we  believe  that  the  satellite 
carriers  that  are  currently  providing 
local-into-local  service  should  not 
experience  any  difficulties  in  carrying 
local  television  stations  by  January  1 , 
2002  due  to  buildout  issues.  In  the 
futiu^,  satellite  carriers  that  enter  new 
markets  with  local-into-local  service 
should  be  able  to  fulfill  their  carriage 
obligations  because  section  338  does  not 
impose  carriage  obligations  until  the 
satellite  carrier  retransmits  at  least  one 
local  television  station,  which  would 
necessitate  that  the  carrier  have  a 
receive  facility  in  place  or  under 
development  before  the  carriage 
requirement  is  triggered. 

37.  We  also  findTas  AAPTS  and 
others  suggest,  that  a  satellite  carrier 
should  designate  the  same  receive 
facility  for  both  retransmission  consent 
and  mandatory  carriage  television 
stations  so  as  to  avoid  any  opportunity 
to  assign  less  convenient  facilities  to 
those  stations  seeking  mandatory 
carriage.    ' 

2.  Alternative  Receive  Facility 

38.  The  definition  of  local  receive 
facility  in  section  338(h)(2)  strongly 
suggests  that  Congress  intended  to 
permit  carriers  to  designate  a  single 
point  for  all  local-into-local  stations  to 
be  received,  processed  and 
retransmitted.  However,  the  second 
clause  of  section  338(b)(1)  provides  that, 
with  respect  to  the  costs  of  delivering  a 
good  quality  signal,  there  may  be 
"another  facility  that  is  acceptable  to  at 
least  one-half  the  stations"  to  which  the 
television  broadcast  station  delivers  a 
good  quality  signal.  The  Notice 
considered  this  other  facility  as  a 
facility  outside  the  local  DMA.  perhaps 
a  facility  serving  a  regional  area.  Some 
commenters  agreed  that  this  is  the  likely 
meaning  of  this  clause.  We  note, 
however,  that  this  is  not  the  only 
possible  meaning  of  "another  facility." 
As  DirecTV  suggests,  the  other  facility 
could  be  an  alternative  facility,  not 
necessarily  a  non-local  or  regional 
facility.  Most  of  the  comments  on  this 
subject  assumed  that  the  other  facility 
would  be  a  non-local,  regional  facility 
established  by  a  satellite  carrier  and  that 
is  acceptable  to  at  least  one-half  of  the 
stations  asserting  the  right  to  carriage. 
We  focus  here  on  this  interpretation  and 
the  necessary  rules  to  implement  it.  but 
we  do  not  foreclosethe  possibility  that 
the  creation  of  an  alt^native  site. 
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whether  local  or  non-local,  can  also  be 
consistent  with  the  statutory  language. 
An  alternative  local  receive  facility 
would  be  one  selected  after  the  satellite 
carrier  has  chosen  its  first  designated 
local  receive  facility. 

39.  AAPTS  states'  that  the  consent  of 
at  least  one  local  NCE  station  eligible  for 
carriage  in  the  market  should  be 
required  before  an  alternate  facility  is 
chosen.  Broadcast  groups  generally 
assert  that  non-local  receive  sites  should 
not  be  selected  unless  the  majority  of 
stations  in  each  ciffected  market  agree  to 
the  location  of  the  facility.  Echostar 
argues  that  it  is  significantly  more 
burdensome  for  satellite  carriers  to  seek 
the  agreement  of  a  majority  of  stations 
in  each  locality  than  the  majority  of 
stations  in  a  particular  region.  ALTV 
states  that  a  non-local  receive  facility 
may  be  established  if  half  the  local 
stations  electing  mandatory  carriage, 
rather  than  retransmission  consent, 
agree  to  the  alternate  site. 

40.  Under  our  reading  of  the  phrase 
"that  is  acceptable  to  at  least  one-half 
the  stations  asserting  the  right  to 
carriage  in  the  local  market,"  we  find 
that  an  alternative  receive  facility  may 
be  established  if  50%  or  more  of  those 
stations  in  a  particular  market  consent 
to  such  a  site.  As  the  statute  uses  the 
term  "local,"  we  find  that  the 
calculation  should  be  based  on  the 
majority  of  stations  entitled  to  carriage 
in  each  affected  market,  not  the 
aggregate  number  of  stations  in  all 
affected  markets.  Since  the  "right  to 
carriage"  under  section  338  extends,  at 
least  initially,  to  all  local  television 
broadcasters,  the  calculation  includes 
all  stations,  whether  they  elect 
mandatory  carriage  or  retransmission 
consent.  We  disagree,  in  part,  with 
ALTV,  which  asserts  that  a  non-local 
receive  facility  may  be  established  if 
half  the  local  stations  electing 
mandatory  carriage,  rather  than 
retransmission  consent,  agree  to  the 
alternate  site.  Just  as  we  decide  that  a 
satellite  carrier  should  include  both 
retransmission  consent  and  mandatory 
carriage  local  stations  on  the  same 
designated  local  receive  facility,  we  do 
not  distinguish  between  retransmission 
consent  and  mandatory  carriage  in  the 
determination  of  an  acceptable 
alternative  receive  facility.  We  note, 
however,  that  if  a  satellite  carrier  has 
both  a  designated  local  receive  facility 
and  a  non-local  or  regional  receive 
facility  and  can  accommodate  local 
stations  for  retransmission  into  their 
local  markets  at  either  one,  the 
television  station  may  choose  whether 
to  deliver  its  good  quality  signal  to  one 

*  or  the  other,  and  must  notify  the 
satellite  carrier  to  which  one  of  the 


facilities  it  will  deliver  its  signal.  Each 
local  television  broadcast  station 
requesting  carriage  must  bear  the  cost  of 
delivering  its  good  quality  signal  to  the 
receive  facility. 

41.  All  stations  "asserting  a  right  to 
carriage,"  either  through  retransmission 
consent  or  mandatory  carriage,  may 
participate  in  the  consideration  of 
whether  an  alternative  receive  facility  is 
acceptable.  We  note  that  television 
stations  that  substantially  duplicate 
other  local  television  stations  may  not 
ultimately  be  carried,  but  should, 
nevertheless,  be  counted  in  the  50%  of 
stations  that  must  find  the  alternative 
facility  acceptable.  For  example,  if  there 
are  20  stations  in  a  local  market  that 
may  request  carriage,  but  only  16  that 
must  ultimately  be  carried,  the  satellite 
carrier  must  notify  all  20  stations  of  a 
proposed  alternative  receive  site,  and  at 
least  10  must  find  the  alternative  site 
acceptable. 

42.  As  several  conunenters  observed, 
a  satellite  carrier's  local  receive  facility 
is  the  equivalent  of  a  cable  system's 
headend.  We  do  not  believe  that  the 
statute  requires,  nor  that  any  party 
contemplates,  that  television  stations 
can  unilaterally  select  a  site  and  force  a 
satellite  carrier  to  construct  a  facility  or 
move  its  receive  facility  there.  NAB 
asserts  that  the  Act  contemplates 
negotiations  in  which  a  carrier  attempts 
to  persuade  more  than  half  of  the 
stations  eligible  for  carriage  to  agree  to 
deliver  a  good  quality  signal  to  a 
particular  location  outside  the  local 
market.  We  agree  with  NAB  on  this 
point.  If  the  satellite  carrier  designates 
one  local  receive  facility,  50%  or  more 
of  the  local  stations  may  not  demand  or 
require  that  the  satellite  carrier  provide 
an  alternative  receive  facility.  We  find 
that  Congress  intended  that  the  satellite 
carrier  be  part  of  the  negotiation  process 
concerning  the  establishment  of  an 
alternative  receive  facility.  Given  the 
costs  and  steps  involved  in  creating  a 
receive  facility,  the  satellite  carrier  is  to 
play  a  central  role  in  such  discussions. 
Indeed,  we  expect  that  in  most  cases, 
the  satellite  carrier  will  be  the  initiating 
party  seeking  to  use  a  non-local  or 
regional  receive  facility  other  than  its 
designated  local  receive  facility  and  to 
obtain  the  consent  of  at  least  50%  of  the 
stations  asserting  the  right  to  carriage. 

43.  As  noted,  tne  statute  assigns  costs 
to  the  broadcaster  when  providing  the 
satellite  carrier  with  a  good  quality 
signal  to  either  a  local  or  alternative 
facility.  We  agree,  therefore,  with 
BellSouth  that  a  satellite  carrier  is  not 
obligated  to  carry  a  television  broadcast 
station  that  refuses  to  pay  for  the  costs 
of  providing  a  good  quality  signal.  For 
similar  reasons,  Ave  disagree  with 


Network  Affiliates'  proposal  that  if  the 
carrier  uses  an  alternative  facility, 
which  at  least  half  of  the  local  stations 
find  acceptable,  then  the  satellite  carrier 
should  pay  the  incremental  costs  of 
delivering  each  broadcaster's  signal  if 
the  alternative  facility  is  more  than  50 
miles  from  the  reference  point  of  the 
station's  community  of  license. 

3.  Notification 

44.  We  conclude  that  a  satellite  carrier 
should  provide  local  television  stations 
with  information  on  the  location  of  an 
existing  local  receive  facility,  or  where 
it  plans  to  build  a  local  or  alternative 
receive  facility,  before  the  station  makes 
its  election.  Advance  notice  of  the 
receive  point  location  is  necessary 
because  television  stations  must  make 
arrangements  for  delivering  good  quality 
signals  to  the  receive  site.  Advance 
notice  is  also  desirable  to  enable  the 
satellite  carrier  to  negotiate  with  all  the 
local  television  stations  concerning 
alternative  receive  facilities.  In  the  event 
a  satellite  carrier  must  select  which 
duplicating  station  or  NCE  station  to 
carry  from  among  several  that  request 
carriage,  nothing  in  the  statute  or  oiu 
rules  prevents  the  satellite  carrier  fi-om 
taking  into  consideration  which  stations 
that  find  the  satellite  carrier's  proposed 
alternative  receive  facility  acceptable. 
As  described,  we  consider  this  to  be  a 
fair  subject  for  negotiation  amongst  the 
affected  parties. 

45.  We  disagree  with  DirecTV's 
argument  that  satellite  carriers  not  be 
required  to  inform  local  broadcast 

-  television  stations  of  the  location  of  the 
receive  facility  until  after  such  stations 
have  notified  the  carrier,  in  writing,  that 
they  wish  to  be  carried  piusuant  to 
section  338,  and  it  has  been  established 
that  they  are  otherwise  eligible  for  such 
carriage.  We  see  no  reason  to  keep  the 
location  of  existing  designated  local 
receive  facilities  or  planned  sites  a 
secret.  We  agree  with  the  suggestion  of 
other  commenters  that  the  satellite 
carrier  should  designate  the  local 
receive  facility  in  its  carriage 
agreements  with  local  television  stations 
or,  in  the  mandatory  carriage  situation, 
provide  notice  to  the  affected  stations  as 
to  the  location  of  the  local  receive 
facility. 

46.  Satellite  carriers  must  be  afforded 
a  reasonable  period  of  time  to  finalize 
arrangements  for  the  location  of  the 
local  receive  facility  in  order  to  meet  the 
January  1,  2002  deadline.  Any  delays  by 
local  television  stations  will  work  . 
against  a  satellite  carrier  meeting  its 
carriage  obligations  in  a  timely  manner, 
which  ultimately  works  against  the 
television  stations  and  viewers,  as  well. 
Therefore,  when  a  satellite  carrier  has  a 
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designated  local  receive  facility  to 
which  local  stations  seeking  carriage 
must  deliver  a  good  quality  signal,  the 
carrier  must  make  the  location  of  this 
facility  known  by  Jime  1,  2001  for  the 
first  election  cycle,  and  at  least  120  days 
prior  to  the  commencement  of  all 
election  cycles  thereafter.  The  means  by 
which  television  stations  are  notified  is 
left  to  the  discretion  of  the  satellite 
carrier. 

47.  BellSouth  suggests  that  a  carrier 
should  give  local  television  stations  90 
days  notice  before  it  moves  a  local 
receive  facility  in  order  to  protect  the 
legitimate  interests  of  television  stations 
and  to  avoid  service  disruption  to 
subscribers.  We  agree,  in  principal,  with 
BellSouth's  proposal.  Generally,  a 
satellite  carrier  may  relocate  the 
designated  local  receive  facility  every 
three  years  coinciding  with  the  election 
cycle.  We  believe  that  satellite  carriers 
should  have  the  flexibility  to  change 
their  designated  local  receive  facility  or 
alternative  facility,  and  will  require  60 
days  advance  notice  to  all  local  stations. 
We  are  concerned,  however,  that  the 
relocation  of  a  local  receive  facility  may 
make  it  more  difficult  for  some 
television  stations  to  pay  the  costs  of 
delivering  a  goockauality  signal. 
Therefore,  if  a  satellite  carrier  decides  to 
relocate  the  designated  local  receive 
faciUty  during  an  election  cycle,  it 
should  pay  the  television  stations'  costs 
to  deliver  a  good  quality  signal  to  the 
new  location.  With  respect  to  moving 
the  alternative  facility,  the  new  location 
must  be  acceptable  to  at  least  half  of  the 
local  stations  entitled  to  carriage  in  the 
local  market.  Obtaining  such  agreement 
may  require  more  than  60  days  notice, 
and  the  satellite  carrier  may  find  it 
necessary  to  plan  for  a  new  alternative 
facility  with  additional  advance  notice. 
A  satellite  carrier  may  not  require  local 
stations  to  deliver  their  signals  to  a  new 
alternative  facility  unless  and  until  at 
least  50%  of  the  stations  agree  to  the 
new  facility. 

4.  Process 

48.  The  Notice  requested  comment  on 
the  process  by  which  broadcast 
television  stations  agree  to  the 
establishment  and  location  of  an 
alternative  receive  facility.  NAB  lu^es 
the  Commission  to  establish  a  complaint 
process  whereby  stations  in  the 
minority  of  a  determination  of  an 
acceptable  alternative  receive  facility 
can  protest  if  they  believe  the 
designation  of  a  non-local  receive 
facility  site  would  undermine  or  evade 
the  mandatory  carriage  requirements. 
BellSouth  disagrees  with  this  suggestion 
because  imder  section  338(b)(1),  the 
stations'  vote  decides  the  issue,  and 


there  is  no  statutory  basis  for 
Conunission  action  to  review  or  reverse 
this  process.  AAPTS  responds  by  stating 
the  Commission  has  the  authority  to 
create  remedial  processes  that  are  not 
expressly  mandated  by  statute. 

49.  We  decline  to  establish  a  special 
complaint  standard  or  process  for 
disputes  concerning  alternative  receive 
facility  disputes.  To  the  extent  a 
television  broadcast  station  believes  its 
right  to  carriage  has  been  denied 
because  fewer  than  50%  of  the  relevant 
stations  agreed  to  an  alternative  site, 
such  claims  may  be  raised  in  a 
mandatory  carriage  complaint.  U  there  is 
no  dispute  that  50%  or  more  of  the  local 
stations  that  could  assert  mandatory 
carriage  have  agreed  to  an  alternative 
site,  then  we  see  no  issue  that  would 
require  our  intervention. 

50.  We  find  that  the  negotiations  and 
arrangements  among  local  television 
broadcast  stations  and  satellite  carriers 
with  respect  to  agreeing  upon  an 
alternative  local  receive  facility  are 
generally  intended  to  be  a  voluntary 
process.  We  also  decline  to  adopt  a  good 
faith  test  to  be  used  in  the  context  of 
receive  point  negotiations. 

5.  Good  Quality  Signal 

51.  Standard.  In  the  Notice,  we 
inquired  about  the  "good  quality  signal" 
mandate  in  section  338.  Under  the 
current  cable  carriage  regime,  television 
broadcast  stations  must  deliver  either  a 
signal  level  of  -45dBm  for  UHF  signals 
or  -49dBm  for  VHF  signals  at  the  input 
terminals  of  the  signal  processing 
equipment,  to  be  considered  eligible  for 
carriage.  We  sought  comment  on 
whether  the  signal  quality  parameters 
under  section  614  and  the  Commission's 
cable  regulations  are  appropriate  in  the 
satellite  carriage  context. 

52.  DirecTV  states  that  the 
Commission  should  define  "good 
quality  signal"  as  one  that  will  facilitate 
efficient  MPEG  compression  of  all 
channels.  DirecTV  proposes  that  the 
signal  must  meet  the  requirements  of 
GR-338  CORE,  TVl  for  <20  route  miles. 
It  states  that  the  "<20  route  miles" 
specification  contains  essential 
elements  that  are  necessary  for  the 
digital  video  compression  equipment 
used  in  DBS  systems.  Direc'TV  also 
argues  that  the  Commission  should 
require  a  television  broadcast  station  to 
contract  with  a  local 
telecommunications  common  carrier  to 
lease  a  dedicated  TVl-quality  fiber 
circuit  bom  the  broadcast  station  to  the 
satellite  carrier's  local  receive  facility. 
We  decline  to  adopt  DirecTV's  good 
quality  signal  proposals  for  several 
reasons.  First,  we  believe  that  the  TVl 
standard  is  too  rigid  a  construct. 


Specifically,  a  signal-to-noise  ratio  of 
+67  dB  caimot  be  easily  implemented 
by  most  television  broadcast  stations. 
Broadcasters  do  not  have  to  meet  such 
exacting  ratios  and  levels  when 
delivering  signals  to  a  cable  operator's 
headend  to  qualify  for  carriage. 
Moreover,  as  NAB  points  out,  satellite 
carriers,  such  as  Echostar,  have  been 
retransmitting  local  television  signals 
that  ihey  have  received  over-the-air 
without  much  concern  about  signal 
quality.  We  also  note  that  it  would  be 
prohibitively  expensive  for  a  small 
television  station  to  lease  a  dedicated 
TVl  circuit  from  a  telecommunications 
carrier.  It  is  not  our  intention  to  impose 
inordinate  costs  on  small  television 
stations  that  would  prevent  them  from 
being  carried  by  a  satellite  carrier. 

53.  We  decide  to  apply  the  current 
good  quality  signal  standards  applicable 
in  the  cable  context  to  satellite  carriers, 
as  suggested  by  ALT^^.  The  standards 
that  have  been  applied  to  cable 
operators  have  functioned  well  since  the 
inception  of  the  statutory  cable  carriage 
requirements  seven  years  ago.  No 
evidence  has  been  presented  suggesting 
the  cable  signal  quality  standard  will 
not  prove  equally  satisfactory  in  the 
satellite  context.  We  believe  that  the 
application  of  the  current  good  quality 
signal  standards  will  provide  parties 
with  a  workable,  tested  standard. 

54.  Christian  Television  Network 
("CTN")  argues  that  the  good  quality 
signal  standard  shoiUd  not  be  premised 
on  off-air  signal  strength,  but  should 
turn  on  the  quality  of  the  picture 
delivered  by  any  means.  AAPTS  also 
states  local  stations  that  cannot  provide 
a  good  quality  signal  to  the  local  receive 
facility  over-the-air  should  be  permitted 
to  deliver  the  signal  in  another  way.  We 
agree  with  these  commenters  that 
television  stations  may  use  any  delivery 
method  to  improve  the  quality  of  their 
signals  to  the  satellite  carrier.  A 
television  station  may  use  microwave 
transmissions,  fiber  optic  cable,  or 
telephone  lines  as  long  as  they  pay  for 
the  costs  of  such  delivery  mechanisms. 
Such  alternative  delivery  methods  are 
sanctioned  under  the  cable  carriage 
rules  and  should  be  applicable  in  the 
satellite  carriage  context. 

55.  Carriage  of  Television  Stations 
With  Disputed  Signal  Quality.  In  the 
Notice,  we  recognized  that  a  broadcaster 
not  providing  a  good  quality  signal  to  a 
cable  system  headend  is  not  qualified 
for  carriage.  In  this  situation,  a  cable 
system  is  under  no  obligation  to  carry 
such  a  signal,  but  the  broadcaster  has  an 
opportunity  to  provide  equipment 
necessary  to  improve  its  signal  to  the 
requisite  level  and  gain  carriage  rights. 
We  sought  comment  on  whether 
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Congress  intended  the  same  result  for 
broadcasters  that  do  not  provide  a  good 
quality  signal  to  the  local  satellite 
receive  facility. 

56.  ALTV,  AAPTS,  and  Network 
Affiliates  agree  that  a  satellite  carrier 
may  insist  that  a  station  cover  the  costs 
of  delivering  a  good  quality  signal;  they 
argue,  however,  that  a  satellite  carrier 
cannot  refuse  to  carry  a  television 
station  just  because  its  signal  is  l^ss 
than  adequate.  NAB  conunents  that 
satellite  carriers  operating  under  section 
338,  unlike  cable  systems  operating 
imder  sections  614  and  615,  do  not  have 
the  option  of  holding  a  station's  carriage 
"hostage"  during  a  dispute  about  a  good 
quality  signal.  It  posits  that  even  if  the 
Commission  had  the  power  to  allow 
carriers  to  do  so,  it  should  decline  that 
invitation,  since  a  litigious  satellite 
carrier  could,  as  a  practical  matter, 
unilaterally  postpone  the  effective  date 
of  the  section  338  requirements  for  long 
periods  by  dragging  out  Conunission 
and  court  enforcement  proceedings. 
Conversely,  DirecTV  and  LTVS  assert 
that  a  satellite  carrier  may  refuse  to 
carry  a  station  that  fails  to  provide  a 
good  quality  signal  to  the  local  receive 
faciUty.  LTVS  adds  that  the  satellite 
carrier  should  first  notify  the  broadcast 
station  of  the  deficient  signal,  including 
measiu^ments  and  relevant  data,  and 
then  discontinue  carriage  if  the 
broadcaster  fails  to  improve  the  signal 
quality. 

57.  We  disagree  with  the  broadcast 
groups  on  this  issue.  We  first  observe 
that  the  statute  does  not  affirmatively 
instruct  satellite  carriers  to  carry 
television  stations  that  do  not  provide  a 
good  quality  signal.  Rather,  section  338 
only  provides  that  a  television  station  is 
responsible  for  the  costs  of  delivering  a 
good  quality  signal.  Given  the  absence 
of  a  statutory  directive,  we  must 
interpret  section  338  in  a  manner  that  is 
both  reasonable  and  consistent  with 
ciurent  law.  We  also  find  that  it  would 
be  contrary  to  the  public  interest  to 
require  satellite  carriers  to  carry 
television  stations  that  provide  a  poor 
quality  signal.  The  principle  reason 
underlying  this  decision  is  that  satellite 
subscribers  would  not  benefit  from 
receiving  a  television  signal  that  is  of 
poor  quality.  In  this  instance,  we  believe 
that  sateUite  subscribers  would  rather 
subscribe  to  cable  or  receive  the  signals 
over-the-air  rather  than  pay  for 
inadequate  television  signals 
retransmitted  by  a  satellite  carrier. 
Moreover,  cable  operators  are  not 
required  to  carry  poor  quality  signals 
under  sections  614  and  615  of  the  Act. 
Noting  the  SHVlA's  directive  in 
establishing  comparable  carriage 
requirements  between  satellite  carriers 


and  cable  operators,  we  should  not 
require  the  carriage  of  poor  quality 
signals  under  section  338.  We  note  that 
our  findings  here  do  not  relieve  the 
satellite  carrier  of  its  obligations  to  carry 
television  signals  where  it  provides 
local-into-local  service.  Rather,  the 
satellite  carrier  does  not  have  an 
obligation  to  carry  television  stations 
until  they  voluntarily  pay  and  provide 
a  good  quality  signal. 

58.  Good  Signal  Quality  Measurement 
and  Testing.  With  respect  to  the  maimer 
of  testing  for  a  good  quality  signal,  we 
note  that  the  Commission  has  adopted 

a  method  for  measuring  signal  strength 
in  the  cable  carriage  context.  Generally, 
if  a  test  measuring  signal  strength 
results  in  an  initial  reading  of  less  than 

-  51  dBm  for  a  UHF  station,  at  least  four 
readings  must  be  taken  over  a  two-hour 
period.  If  the  initial  readings  are 
between  -  51  dBm  and  -  45  dBm, 
inclusive,  readings  must  be  taken  over 

a  24-hoiu-  period  with  measurements 
not  more  than  four  hours  apart  to 
establish  reliable  test  results.  For  a  VHF 
station,  if  the  initial  readings  are  less 
than  -  55  dBm,  at  least  four  readings 
must  be  taken  over  a  two-hour  period. 
Where  the  initial  readings  are  between 

-  55  dBm  and  -  49  dBm,  inclusive, 
readings  should  be  taken  over  a  24-hour 
period,  with  measurements  no  more 
than  four  hours  apart  to  establish 
reliable  test  results.  The  Commission 
stated  that  cable  operators  are  further 
expected  to  employ  sound  engineering 
measurement  practices  when  testing 
signal  strength.  We  sought  comment  on 
whether  we  should  require  the  same 
signal  testing  practices  for  measuring  a 
broadcaster's  signal  strength  in  the 
satellite  context. 

59.  LTVS  states  that  the  signal  testing 
practices  used  in  the  cable  context 
shoidd  apply  in  the  satellite  context. 
NAB  proposes  adding  "additional 
safeguards"  to  the  signal  testing  process, 
such  as  permitting  local  stations  to 
observe  measmement  procediues  and 
requiring  use  of  independent  engineers 
to  conduct  tests.  NAB  also  advocates 
that  the  good  quality  signal 
requirements  for  satellite  carriers  should 
incorporate  the  various  findings  in 
Commission  rulings  in  the  cable 
context,  such  as  the  requirement  that  an 
operator  use  actual  field  measurements, 
rather  than  computer  predictions,  to 
measiue  a  television  station's  signal. 
BellSouth  argues  that  NAB  provides  no 
support  for  imposing  more  stringent 
requirements  on  satellite  carriers  than 
on  cable  systems.  BellSouth  also  argues 
that  like  cable  systems,  satellite  carriers 
should  cooperate  in  testing  the  signal 
quality  delivered  by  television  stations 


to  the  satellite  carrier's  local  receive 
facility. 

60.  We  believe  that  the  signal  testing 
practices  in  the  cable  carriage  context 
shoidd  be  generally  applied  in  the 
satellite  carriage  context.  The 
Commission  developed  its  engineering 
standards  through  experience  in 
adjudicating  signal  quality  disputes 
between  cable  operators  and  television 
broadcast  stations.  In  this  instance, 
commenters  have  not  provided  any 
arguments  or  data  suggesting  that  the 
cable  practices  and  engineering 
standards  would  be  unsuited  for 
satellite  carriers.  As  for  NAB's  call  for 
additional  safeguards,  we  find  that  such 
engineering  and  procedural  processes 
should  not  be  implemented  as 
regulatory  requirements.  Instead,  the 
parties  should  look  to  precedent  as 
useful  guidance.  With  regard  to  testing 
fees,  we  believe  that  the  television 
broadcast  station  should  pay  for  signal 
tests. 

61.  At  the  same  time,  however,  we 
note  that  the  satellite  carrier's  local 
receive  facility  may  not  have  a  tower 
with  broadcast  station  reception 
equipment  moiuited  onto  it  like  that  is 
found  at  a  cable  system's  principal 
headend.  It  has  been  standard  practice 
among  cable  operators  and  broadcasters 
to  test  a  television  station's  signal 
strength  at  the  tower  site.  To  remedy 
this  situation,  we  strongly  recommend 
that  satellite  carriers  and  broadcasters 
follow  the  testing  procedures  for  field 
strength  measurements  found  in 

§  73.686(b)(2)  of  the  Commission's  rules, 
in  addition  to  following  the  good 
engineering  practices  established  in  the 
cable  context.  These  rules,  we  believe, 
will  serve  as  an  adequate  proxy  for 
conducting  signal  measurements  in  lieu 
of  an  actual  tower. 

D.  Duplicating  Signals 

62.  Definition.  Section  338(c)(1)  states 
that: 

Notwithstanding  subsection  (a),  a  satellite 
carrier  shall  not  be  required  to  carry  upon 
request  the  signal  of  any  local  commercial 
television  broadcast  station  that  substantially 
duplicates  the  signal  of  another  local 
commercial  television  broadcast  station 
which  is  secondarily  transmitted  by  the 

satellite  carrier  within  the  same  local  market. 

*   •   * 

In  the  Notice,  we  asked  several 
definitional  questions  concerning  this 
phrase. 

63.  Section  614(b)(5)  provides  that  a 
cable  operator  is  not  required  to  carry 
the  signal  of  any  local  commercial 
television  station  that  substantially 
duplicates  the  signal  of  another  local 
commercial  television  station  which  is 
carried  on  its  cable  system,  or  to  carry 
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the  signals  of  more  than  one  local 
commercial  television  station  affiliated 
with  a  particular  broadcast  network. 
rhe  Commission  decided  that,  based  on 
the  legislative  history  of  this  section, 
two  stations  "substantially  duplicate" 
jach  other  "if  they  simultaneously 
iroadcast  identical  programming  for 
more  than  50  percent  of  the  broadcast 
week."  For  purposes  of  this  definition, 
dentical  programming  means  the 
identical  episode  of  the  same  program 
series.  Section  615(e)  provides  that 
cable  operator  with  cable  system 
capacity  of  more  than  36  usable 
activated  channels,  and  carrying  the 
lignals  of  three  qualified  NCE  stations, 
is  not  required  to  carry  the  signals  of 
additional  stations  the  programming  of 
which  substantially  duplicates  the 
programming  broadcast  by  another 
qualified  NCE  station  requesting 
carriage.  The  1992  Cable  Act  states  that 
substantial  duplication  was  to  be 
defined  by  the  Conunission  in  a  manner 
that  promotes  access  to  distinctive 
noncommercial  educational  television 
services.  The  Commission  concluded 
that  an  NCE  station  does  not 
substantially  duplicate  the  programming 
of  another  NCE  station  if  at  least  50 
percent  of  its  typical  weekly 
programming  is  distinct  from 
programming  on  the  other  station  either 
during  prime  time  or  during  hours  other 
than  prime  time.  We  sought  conunent 
on  whether  the  Commission  should 
apply  the  cable  carriage  duplication 
definitions  to  satellite  carriers  under 
section  338. 

II  64.  DirecTV  proposes  that  the 
definition  of  "substantial  duplication," 
as  employed  in  section  338(c),  should 
include  identical  programming,  whether 
broadcast  simultaneously  or  not,  of 
either  50  percent  or  more  of  a  television 
broadcast  station's  total  weekly 
programming,  or  50  percent  or  more  of 
its  prime-time  programming.  Network 
Affiliates  argue  that  substantial 
duplication  should  be  found  only  where 
there  is  an  overlap  in  the  Grade  B 
contours  of  the  stations  in  question. 
According  to  Network  Affiliates,  where 
there  is  no  Grade  B  overlap  between  the 
stations,  the  stations'  signals  should  not 
be  deemed  to  substantially  duplicate 
each  other  and  should  be  entitled  to 
carriage.  We  do  not  find  that  these 
commenters  have  presented  persuasive 
evidence  as  to  why  the  cable  standard 
is  not  suited  for  satellite  carriers.  Their 
proposals  are  also  contrary  to  the 
piupose  of  the  Act.  Direc'TV's  proposal 
wodld  wirmow  away  a  television 
station's  right  to  carriage  and  would 
unduly  expand  the  substantial 
duplication  exception  beyond  what  was 


intended  by  Congress.  If  the  Network 
Affiliates'  suggestion  were  adopted,  we 
believe  that  the  statutory  duplication 
provision  would  be  eviscerated,  as  there 
would  be  no  station  in  a  particular 
market  that  would  duplicate  another. 

65.  Accordingly,  we  will  apply  the 
duplication  standards  for  commercial 
television  stations,  set  forth  in  the  cable 
operator  context,  to  satellite  broadcast 
signal  carriage  as  suggested  by  ALTV, 
NCTA,  and  LTVS.  That  is,  two 
commercial  television  stations 
substantially  duplicate  each  other  if 
they  simultaneously  broadcast  identical 
programming  for  more  than  50  percent 
of  the  broadcast  week.  The  cable 
duplication  provisions  for  commercial 
television  stations  have  been  in  effect 
for  the  last  seven  years,  without  much 
controversy,  and  there  is  no  reason  to 
believe  that  they  will  be  difficult  to 
implement  in  the  satellite  carriage 
context. 

66.  We  note,  however,  that  due  to  the 
fundamental  operational  differences 
between  cable  systems  and  satellite 
service,  a  satellite  carrier  may  choose 
which  duplicating  signal  it  is  not 
required  to  carry.  This  policy  differs 
from  the  cable  duplication  rules  where 
an  operator  must  carry  the  station  that 
is  closest  to  its  principal  headend.  Since 
there  are  no  "headends"  in  the  satellite 
carriage  context,  that  are  relevant  to  the 
question  of  which  stations  in  a 
particidar  market  to  carry,  comparable 
rules  in  this  specific  instance  should  not 
be  implemented.  Absent  an  analogous 
headend  standard  or  statutory  guidance, 
we  believe  the  public  interest  is  best 
served  by  permitting  satellite  carriers  to 
determine  which  stations  to  offer  their 
subscribers. 

67.  DirecTV  argues  that,  in  addition  to 
its  ability  to  deny  carriage  of  duplicative 
stations  in  the  first  instance,  a  satellite 
carrier  should  be  permitted  to  remove  a 
television  broadcast  station  from  its 
line-up  if  it  begins  to  substantially 
duplicate  its  programming  after  carriage 
of  the  station  has  commenced.  We  agree 
with  DirecTV  on  this  point.  If  the 
substantial  duplication  criteria  are 
satisfied,  a  satellite  carrier  is  permitted 
to  drop  that  television  station  frt)m  its 
channel  line-up.  If  this  situation  arises, 
however,  we  require  the  satellite  carrier 
to  notify  the  station,  and  its  subscribers, 
in  a  timely  maiuier  prior  to  its  removal 
from  the  relevant  local-into-local 
channel  line-up.  By  the  same  token,  we 
also  find  that  a  satellite  carrier  must 
begin  carrying  a  television  station  that 
stops  duplicating  another  local 
television  station.  When  this 
circiunstance  presents  itself,  the  station 
shall  use  the  same  procediu^s  to 


establish  carriage  as  permitted  for  new 
television  stations  under  §  76.66. 

68.  We  sought  comment  on  the 
phrase,  "affiliated  with  a  particular 
television  network."  In  this  situation, 
we  asked  what  definition  of  "television 
network"  applies  because  that  term  is 
not  specifically  defined  in  section  338. 
We  asked  whether  we  should 
implement  the  definition  of  television 
network  found  in  section  339  of  the  Act. 
the  SHVlA's  distant  signal  carriage 
provision,  for  the  piuposes  of 
administering  the  section  338 
duplication  provision.  BellSouth, 
NCTA,  and  LTVS  all  agree  that  the 
definition  in  section  339(d)  is 
acceptable.  Given  the  parties  assent  to 
the  inclusion  of  the  section  339 
definition,  and  the  lack  of  opposition, 
we  adopt  this  definition  for  the  piupose 
of  the  substantial  duplication  analysis. 

69.  We  now  turn  to  the  second  part 
of  section  338(c)(1):  "Notwithstanding 
subsection  (a),  a  satellite  carrier  shall 
not  be  required  to  carry  upon  request 
the  signal  of  any  local  commercial 
television  broadcast  station  that 
substantially  duplicates  the  signal  of 
another  local  commercial  television 
broadcast  station  which  is  secondarily 
transmitted  by  the  satellite  carrier 
within  the  same  local  market  or  to  carry 
upon  request  the  signals  of  more  than 
one  local  commercial  television 
broadcast  station  in  a  single  local 
market  that  is  affiliated  with  a  particular 
television  network  imless  such  stations 
are  licensed  to  communities  in  different 
states."  We  find  that  this  part  of  the 
provision  dictates  three  results.  First, 
satellite  carriers  are  not  obligated  to 
carry  more  than  one  network  affiliate  in 
a  television  market  when  both  affiliates 
are  licensed  to  communities  in  the  same 
state,  even  if  the  affiliates  do  not 
substantially  duplicate  their 
progranuning.  This  is  analogous  to  the 
cable  rule  stating  that  a  cable  system 
need  only  carry  the  network  affiliate 
closest  to  the  principal  headend.  In  this 
context,  a  satellite  carrier  may  select 
which  network  affiliate  it  wants  to 
carry.  Second,  a  satellite  carrier  must 
carry  network  affiliated  television 
stations  licensed  to  different  states,  but 
located  in  the  same  market,  even  if  they 
meet  the  definition  of  substantial 
duplication  under  the  Commission's 
rules.  An  example  of  this  situation  is 
WMUR  and  WCVB.  Both  are  ABC 
network  affiliates,  but  the  former  is 
licensed  to  Manchester,  New 
Hampshire,  while  the  latter  is  licensed 
to  Boston,  Massachusetts.  Under  section 
338(c)(1),  the  satellite  carrier  would  be 
obligated  to  carry  both.  Third,  if  two 
television  stations  located  in  different 
states  (but  within  the  same  "local 
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market")  duplicate  each  other,  but  are 
not  network  affiliates,  the  satellite 
carrier  only  has  to  carry  one.  For 
example,  if  there  are  two  Home 
Shopping  Network  station  affiliates  in 
the  same  market,  but  located  in  different 
states,  the  satellite  carrier  need  not  carry 
both  because  the  Home  Shopping 
Network  is  not  a  television  network 
under  our  definitional  rule. 

70.  Different  States  Examples.  In  the 
Notice,  we  inquired  about  the 
application  of  the  statutory  phrase, 
"communities  in  different  states." 
Congress  stated  that  this  phrase 
addresses  unique  and  limited  cases, 
including  such  station  pairs  as  WMUR 
(Manchester,  New  Hampshire)  and 
WCVB  (Boston,  Massachusetts)  in  the 
Boston  DMA  (both  ABC  affiliates),  as 
well  as  WPTZ  (Plattsbiu^,  New  York) 
and  WNNE  (White  River  Junction, 
Vermont)  in  the  Biirlington-Plattsburg 
DMA  (both  NBC  affiliates),  in  which 
mandatory  carriage  of  both  duplicating 
local  stations  upon  request  assures  that 
satellite  subscribers  will  not  be 
precluded  from  receiving  the  network 
affiliate  that  is  licensed  to  a  community 
in  the  state  in  which  they  reside.  We 
asked  whether  there  were  other  similar 
situations  that  must  be  addressed  and 
accounted  for. 

71.  According  to  DirecTV,  Congress 
sought  to  create  only  a  very  narrow 
exception  to  the  general  rule  that 
satellite  carriers  shall  not  be  required  to 
carry  duplicative  signals — one  that 
applies  in  "unique  and  limited  cases." 
DirecTV  argues  that  the  Commission 
must  implement  this  provision  in  the 
limited  manner  that  Congress 
intended — in  no  case  should  the 
Commission  infer  additional  authority 
to  address  "similar  situations."  We  infer 
no  such  additional  authority.  NAB 
asserts  that  there  is  no  conflict  between 
the  Act  and  the  Conference  Report  on 
this  issue:  the  Act  reaches  any  instance 
in  which  two  affiliates  of  the  same 
network  are  licensed  to  different  states 
but  within  the  same  local  market. 
According  to  NAB,  while  these 
instances  are  no  doubt  "unique  and 
limited,"  as  the  Conference  Report 
indicates,  the  Act  is  not  restricted  to  the 
particular  examples  mentioned  in  the 
Conference  Report.  We  agree  with  NAB. 
The  reference  in  the  legislative  history 
merely  states  known  examples.  It  cannot 
be  read  to  limit  the  phrase's  application 
to  only  the  noted  examples. 

72.  National  Programming.  DirecTV 
'argues  that  it  would  make  no  sense  for 

the  Commission  to  mandate  carriage  of 
local  affiliates  if  they  substantially 
duplicate  the  programming  provided  by 
the  same  channel  that  is  carried 
nationally.  NAB  argues  that  the  term 


"another  local  commercial  television 
broadcast  station"  in  section  338's 
duplication  provision  cannot  be  read  to 
mean  a  non-local  TV  station  or  non- 
broadcast  satellite  channel.  We  disagree 
with  DirecTV's  position  here.  The 
relevant  statutory  provision  is 
specifically  an  intra-market  exemption, 
directly  referring  to  situations  where 
"local"  television  stations  duplicate 
each  other.  Congress  did  not  intend  for 
national  programming  to  be  considered 
in  the  duplication  analysis,  otherwise  it 
would  have  so  stated.  If  we  were  to 
adopt  DirecTV's  position,  local 
television  stations  that  carry  Univision 
or  Telemundo  Spanish  language 
progranuning,  for  example,  would  not 
have  to  be  carried  by  satellite  carriers 
because  their  national  feeds  are  already 
carried.  In  so  doing,  we  would  obviate 
the  statute's  focus  on  localism. 

E.  Noncommercial  Educational 
Television  Station  Carriage  Issues 

73.  Section  338(c)(2)  states  that:  "The 
Commission  shall  prescribe  regulations 
limiting  the  carriage  requirements  under 
subsection  (a)  of  satellite  carriers  with 
respect  to  the  carriage  of  multiple  local 
nonconunercial  television  broadcast 
stations.  To  the  extent  possible,  such 
regulation  shaU  provide  the  same  degree 
of  carriage  by  satellite  carriers  of  such 
multiple  stations  as  is  provided  by  cable 
systems  under  section  615."  Section 
615{1)(1),  in  turn,  provides  that  a  local 
noncommercial  educational  television 
("NCE")  station  qualifies  for  cable 
carriage  rights  if  it  is  licensed  by  the 
Commission  as  an  NCE  station  and  if  it 
is  owned  and  operated  by  a  public 
agency,  nonprofit  foundation,  or 
corporation  or  association  that  is 
eligible  to  receive  a  community  service 
grant  from  the  Corporation  for  Public 
Broadcasting.  For  purposes  of  cable 
carriage,  an  NCE  station  is  considered 
local  if  its  conununity  of  license  is 
within  50  miles  of,  or  the  station  places 
a  Grade  B  contQiu'  over,  the  principal 
headend  of  the  cable  system.  Cable 
systems  are  required  to  carry  local 
noncommercial  educational  television 
stations  under  a  statutory  provision 
based  on  a  cable  system's  number  of 
usable  activated  channels.  As  part  of  our 
inquiry  regarding  section  338's 
duplication  provision,  we  sought 
comment  on  the  scope  of  a  satellite 
carrier's  obligations  with  regard  to 
noncommercial  educational  television 
stations.  We  also  asked  whether  we 
should  adopt  procediiral  rules  for  the 
carriage  of  NCE  television  stations  to 
mirror  the  cable  carriage  requirements. 

74.  AAPTS  argues  that  the 
duplication  provision  is  the  only 
limitation  on  local  NCE  station  carriage 


contemplated  by  SHVIA.  AAPTS  argues 
that  Congress  intended  for  eligible  local 
NCE  stations  to  be  carried  whenever  a 
satellite  carrier  system  is  providing 
local-into-local  service  in  a  particular 
market.  On  the  opposite  side,  DirecTV 
and  EchoStar  assert  that  the  Commission 
should  limit  satellite  carriage  of  NCE 
stations  in  a  manner  consistent  with  a 
carrier's  technical  limitations  and  other 
factors  that  differentiate  the  satellite 
industry  fit)m  the  cable  industry.  For 
example,  EchoStar  argues  that  no  more 
than  2%  of  a  satellite  carrier's  total 
channel  capacity  (i.e.,  6  channels 
nationwide  for  a  system  of  300 
channels)  should  be  devoted  to  local 
noncommercial  station  carriage. 
DirecTV  submits  that  satellite  carriers 
should  only  be  required  to  carry  a 
number  of  NCE  stations  that  would 
bring  the  total  niunber  of  NCE  channels 
(defined  to  include  national  educational 
channels)  available  in  a  local  market  to 
a  maximum  of  four  percent  of  the  local 
required  channels  offered  by  the 
satellite  carrier  in  the  market.  According 
to  DirecTV,  none  of  these  channels 
should  substantially  duplicate 
programming  that  is  offered  on  another 
channel  already  carried  in  the  market. 

75.  We  find  that  the  NCE  carriage 
formulations  proposed  by  DirecTV  and 
EchoStar  would  deprive  satellite 
subscribers  of  access  to  local 
noncommercial  television  stations  in 
those  markets  where  local-into-local 
service  is  offered.  While  we  recognize 
that  satellite  carriers  provide  a  national 
service,  their  proposals  would  vitiate 
the  intent  of  Congress  in  promoting 
carriage  of  local  NCE  stations.  Instead, 
we  agree  with  AAPTS  that  the 
duplication  provision  is  the  only 
limitation  on  NCE  carriage 
contemplated  by  Congress  when  it 
promulgated  section  338.  Therefore,  a 
satellite  carrier  must  carry  all  non- 
duplicative  NCE  stations  in  markets 
where  they  provide  local-into-service. 
Section  338  instructs  the  Commission  to 
implement  NCE  station  carriage 
requirements  providing  the  same  degree 
of  carriage  by  satellite  carriers  as  is 
required  by  cable  systems  under  section 
615  of  the  Act.  Cable  systems  with  more 
than  36  channels  are  required  to  carry 
all  non-duplicative  NCE  stations.  Given 
that  satellite  carriers  have  more  than  36 
channels,  we  hold  that  satellite  carriers' 
NCE  station  carriage  obligations  should 
be  comparable  to  the  requirements 
imposed  on  cable  operators. 

76.  At  the  same  time,  we  recognize 
that  section  338  requires  the 
Commission  to  limit  the  carriage  of 
multiple  NCE  stations  in  markets  where 
local-into-local  service  is  provided.  It  is 
important  to  note  that  this  instruction 
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was  embedded  in  the  NCE  duplication 
provision  of  section  338.  Against  this 
backdrop,  we  adopt  a  limitation 
principle  based  upon  duplicative 
programming.  Using  the  NCE  station 
duplication  definition  found  in  the 
cable  context  as  a  general  model,  we 
have  developed  a  tvvo  step  approach  in 
defining  substantial  duplication  in  this 
context.  First,  a  noncommercial 
television  station  substantially 
duplicates  the  programming  of  another 
noncommercial  station  if  it 
simultaneously  broadcasts  the  same 
programming  as  another  noncommercial 
station  for  more  than  for  more  than  50 
percent  of  prime  time,  as  defined  by 
§  76.5{n),  and  more  them  50  percent 
outside  of  prime  time  over  a  three 
month  period.  After  three 
noncommercial  television  stations  are 
carried,  the  test  of  duplication  shall  be 
whether  more  than  50  percent  of  prime 
time  programming  and  more  than  50 
percent  outside  of  prime  time 
programming  is  duplicative  on  a  non- 
simultaneous  basis.  As  for  the 
timeframe  of  when  to  measure 
duplication,  we  find  that  the  amount  of 
duplicative  prime-time  weekly 
programming  broadcast  should  be 
examined  over  the  course  of  three- 
month  period.  The  end  of  the  three- 
month  period  must  fall  within  30  days 
prior  to  the  date  the  satellite  carrier 
notifies  the  NCE  station  that  it  is 
denying  or  discontinuing  carriage  based 
on  substantial  duplication.  The  amount 
of  duplicative  weekly  programming 
broadcast  outside  of  prime  time  will  be 
measured  over  the  same  period.  Only  if 
the  station  duplicates  more  than  50 
percent  of  the  other  station's  weekly 
programming  in  both  of  these  respects 
can  it  be  denied  carriage.  We  believe 
this  approach  is  a  reasonable  means  of 
achieving  the  statutory  goal  of 
implementing  an  NCE  carriage 
obligation  for  satellite  carriers  that 
parallels  the  existing  cable  carriage 
requirement,  and  takes  into  account,  "to 
the  extent  possible,"  the  other  relevant 
technical  and  legal  constraints.  In 
reaching  this  balance,  we  note  in 
particular  that,  unlike  satellite  carriers, 
cable  operators  are  generally  required  to 
carry  up  to  three  local  noncommercial 
educational  stations  regardless  of  the 
duplication  involved.  However,  unlike 
satellite  carriers,  cable  operators  need 
not  carry  all  NCE  stations  licensed  to 
communities  in  an  expansive  DMA,  but 
need  only  carry  those  NCE  stations 
within  50  miles  of  the  cable  system 
principal  headend  or  which  place  a 
Grade  B  service  contoiu-  over  the 
principal  headend.  The  rule  adopted 
attempts  to  balance  these  differences  in 


a  practical  way  using  the  avoidance  of 
duplication  mechanism  identified  in 
section  338(c)  of  the  SHVIA. 

77.  Public  Interest  Set-Aside.  DirecTV 
and  BellSouth  have  suggested  that  local 
NCE  station  carriage  should  be  capped 
by  the  4  per  cent  set-aside  requirement 
piu^uant  to  section  335  of  the  1992 
Cable  Act  and  the  Commission's  rules. 
AAPTS  urges  the  Commission  to  reject 
the  DBS  industry's  attempt  to  use  the 
national  public  interest  set-aside 
requirement  to  limit  NCE  carriage 
obligations.  According  to  AAPTS,  the 
satellite  carriers'  attempt  to  cap  their 
carriage  requirements  through  their 
public  interest  obligations  confuses  two 
separate  statutory  schemes:  (i)  The  DBS 
set-aside  for  national,  noncommercial 
educational  programming,  designed 
primarily  to  satisfy  DBS  public  interest 
obligations;  and  (ii)  the  satellite  carriage 
obligations,  triggered  only  when  a 
satellite  carrier  offers  local  channels  to 
its  subscriber's  pursuant  to  the 
compulsory  license. 

78.  We  will  not  permit  satellite 
carriers  to  include  NCE  stations,  carried 
under  section  338,  in  the  calculation  of 
the  4  per  cent  set-aside.  We  agree  with 
AAPTS  that  the  carriage  requirements  of 
the  SHVIA  have  different  purposes  from 
the  set-aside  requirements  contained  in 
the  satellite  public  interest  provisions. 
The  section  338  provisions  further  the 
goals  of  localism  and  nondiscriminatory 
treatment  of  local  television  stations 
while  section  335  furthers  the  goal  of 
program  diversity.  In  this  regard,  we  are 
concerned  that  if  a  satellite  carrier  were 
permitted  to  satisfy  the  public  interest 
set-aside  with  NCE  stations, 
programming  diversity  would  be 
diminished  because  all  programming 
ciurently  carried  to  satisfy  the  set-aside 
will  likely  be  dropped  in  lieu  of  NCE 
station  carriage.  Section  335  would  also 
be  rendered  a  nullity  if  NCE  stations, 
carried  under  a  different  statutory 
section,  were  allowed  to  satisfy  the  set- 
aside  obligations.  Moreover,  public 
interest  set-aside  programming  must  be 
made  available  to  all  subscribers  of  a 
satellite  carrier  without  additional 
charge.  This  is  a  condition  that  cannot 
be  met  through  the  carriage  of  NCE 
stations  under  the  SHVIA  because  the 
compulsory  license  prohibits  satellite 
carriers  from  offering  a  local  NCE 
station  signal  to  subscribers  in  a  non- 
local market.  In  this  context,  it  is  also 
important  to  note  that  cable  operators 
have  carriage  obligations  under  Title  VI 
that  are  mutually  exclusive.  For 
example,  cable  operators  have  an 
obligation  to  establish  public, 
educational,  and  government  access 
("PEG")  channels  under  section  611  of 
the  Act  and  pursuant  to  a  local 


franchising  agreement.  We  note  that  in 
this  context,  a  cable  operator  cannot 
unilaterally  satisfy  its  PEG  requirements 
by  carrying  NCE  stations  under  section 
615. 

79.  PBS  Feed.  KQED  requests  the 
Commission  to  clarify  that  satellite 
carriers  may  not  avoid  their  local  NCE 
station  carriage  obligations  simply  by 
carrying  the  national  PBS  satellite  feed. 
According  to  KQED,  the  national  PBS 
feed  was  intended  as  an  interim 
measiu^  to  facilitate  the  satellite 
industry's  ability  to  offer  public 
television  service  to  their  subscribers 
while  the  industry  organized  to  comply 
with  section  338.  On  this  point,  we  note 
that  the  statutory  copyright  license  for 
the  PBS  feed  expires  on  January  1 ,  2002. 
This  expiration  date  coincides  with  the 
onset  of  the  section  338  obligations  for 
satellite  carriers.  The  SHVIA 
purposefully  instituted  a  phase-out  and 
phase-in  with  regard  to  the  two 
compulsory  license  provisions  so  that 
satellite  subscribers,  in  markets  with 
local-into-local  service,  would  have 
continuous  access  to  public 
broadcasting  programming 

F.  Channel  Positioning 

80.  Placement.  Section  338(d)  of  the 
Communications  Act  states  that: 

No  satellite  carrier  shall  be  required  (o 
provide  the  signal  of  a  local  television 
broadcast  station  to  subscribers  in  that 
station's  local  market  on  any  particular 
channel  number  or  to  provide  the  signals  in 
any  particular  order,  except  that  the  satellite 
carrier  shall  retransmit  the  signal  of  the  local 
television  broadcast  stations  to  subscribers  in 
the  stations'  local  market  on  contiguous 
channels  and  provide  access  to  such  station's 
signals  at  a  nondiscriminatory  price  and  in 
a  nondiscriminatory  manner  on  any 
navigational  device,  on-screen  program 
guide,  or  menu. 

The  Conference  Report  notes  that  the 
obligation  to  carry  local  stations  on 
contiguous  channels  is  to  ensiu%  that 
satellite  carriers  position  local  stations 
in  a  way  that  is  convenient  and 
practically  accessible  for  consumers.  We 
stated  in  the  Notice  that  the  statutory 
directive  for  channel  positioning 
confirms  that  satellite  carriers  are 
required  to  present  local  broadcast 
channels  to  satellite  subscribers  in  an 
uninterrupted  series.  We  sought 
comment,  however,  on  whether 
broadcast  signals  carried  under 
retransmission  consent  must  be 
contiguous  with  the  television  stations 
carried  under  section  338  or  whether 
they  may  be  presented  to  satellite 
subscribers  in  a  non-contiguous  manner. 

81.  ALTV  submits  that  the  signals  of 
all  local  television  stations,  including 
retransmission  consent  stations,  must  be 
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provided  on  contiguous  channels. 
AAPTS  argues  that  local  broadcast 
signals  are  to  be  grouped  together 
regardless  of  their  regulatory  status 
because  such  grouping  makes  all  local 
signals  more  easily  accessible  to 
viewers.  NAB  suggests  that  all  stations 
should  appear  on  channel  numbers  that 
are  in  the  order  in  which  the  stations 
appear  to  the  over-the-air  receiver. 
BellSouth  argues  against  requiring 
contiguous  channel  location  for 
retransmission  consent  stations.  It  also 
asserts  that  section  338(d)  is  explicit 
that  a  satellite  carrier  caiuiot  be  required 
to  provide  carry  mandatory  carriage 
stations  in  any  particular  order. 

82.  DirecTV  urges  the  Commission  to 
interpret  the  term  "contiguous"  as 
allowing  satellite  carriers  to  form 
channel  "neighborhoods"  of  local 
television  broadcast  stations  which 
consist  of  contiguous  channels,  but 
some  of  which  remain  vacant.  ALTV 
believes  that  this  proposal  is  consistent 
with  the  contiguous  channel 
requirement  provided  that  all  local 
stations'  signals  are  carried  in  an 
uninterrupted  series  with  no 
intervening  channels  of  programming. 
NAB  does  not  object  to  DirecTV's 
"neighborhood"  proposal,  provided 
that:  (i)  The  neighborhood  includes  all 
the  local  television  stations,  including 
retransmission  consent  television 
stations;  (ii)  the  television  stations  are 
listed  in  the  same  order  as  their  over- 
the-air  channel  numbers,  and  (iii)  the 
neighborhood  includes  only  local  TV 
stations. 

83.  Based  on  the  language  of  the 
statute,  we  find  that  the  channel 
placement  provision  encompasses  all 
local  television  stations.  Therefore,  a 
satellite  carrier  is  obligated  to  carry  both 
retransmission  consent  stations  and 
mandatory  carriage  stations  in  a  block 
on  the  satellite  carrier's  channel  line-up. 
We  find  that  DirecTV's  neighborhood 
proposal  is  consistent  with  the  statutory 
language  as  long  as  the  local  channel 
block  is  not  interrupted  by  non-local 
programming.  We  do  not  beUeve, 
however,  that  the  statute  requires  a 
satellite  carrier  to  place  local  television 
stations  in  any  particular  order.  Such 
restrictive  language  is  not  found  in 
section  338(d). 

84.  Nondiscriminatory  Program  Guide 
Treatment.  In  the  Notice,  we  sought 
comment  on  the  phrase,  "provide  access 
to  such  station's  signals  *   *   *  in  a 
nondiscriminatory  manner  on  any 
navigational  device,  on-screen  prognun 
guide,  or  menu."  We  specifically  sought 
comment  on  what  rules  the  Commission 
should  develop  to  ensure  that  television 
stations  are  accessible  to  satellite 
subscribers  on  nondiscriminatory  terms. 


We  asked  whether  there  were  any 
existing  Commission  rules  that  we  may 
use  as  a  model  to  develop  regulations 
for  this  particular  situation.  We  also 
sought  comment  on  whether  Congress 
meant  that  electronic  program  guide 
information  concerning  required 
television  station  signals  should  be 
presented  to  subscribers  in  the  same 
fashion  as  other  programming  services 
provided  by  the  satellite  carrier. 

85.  AAPTS  urges  the  Commission  to 
adopt  nondiscrimination  rules  that 
parallel  the  open  video  system  ("OVS") 
requirements.  It  argues  that  such  rules 
should  ensure  that  all  television 
broadcast  stations,  including  NCE 
stations,  are  represented  in  a 
nondiscriminatory  fashion  on  the 
electronic  program  guide,  menu,  and/or 
navigation  device  provided  by  the 
satellite  carrier.  NAB  provides  a  list  of 
suggestions  regarding  how  satellite 
carriers  should  treat  television  stations 
to  achieve  the  statute's  objectives.  One 
of  those  examples  is  to  "bar  satellite 
carriers  from  requiring  viewers  to  take 
extra  steps  (e.g.,  mouse  or  remote 
control  clicks)  to  obtain  access  to 
particular  local  stations,  or  from  placing 
'carry  one.  carry  all'  stations  on  different 
screens."  We  find  that  the  broadcasters' 
suggestions  are  too  restrictive  to  be 
implemented.  The  open  video  system 
model,  as  BellSouth  points  out,  is  a 
statutory  creation  with  unique 
requirements  and  characteristics  not 
meant  to  be  transferred  to  other 
contexts.  The  open  video  system 
requirements  address  access  to  a  video 
delivery  platform  where  two-thirds  of 
system  capacity  must  be  made  available 
at  a  nondiscriminatory  price  to  outside 
programmers.  The  OVS  provisions  do 
not  directly  address  concerns  involved 
here,  such  as  nondiscriminatory 
treatment  on  an  electronic  program 
guide.  We  also  find  that  NAB's 
proposals  involve  too  much  detail  to  be 
implemented  as  rules.  We  do  not 
believe  that  Congress  meant  to  bar 
satellite  tarriers  from  requiring  viewers 
to  take  extra  steps  to  reach  a  local 
television  station  on  an  electronic 
program  guide,  when  it  promulgated  the 
SHVIA. 

86.  In  this  context,  we  hold  that  a 
satellite  carrier  should  treat  all  local 
television  stations  on  EPCs  in  the  same 
manner.  Program  guide  presentation 
and  information  about  a  local 
independent  television  station,  or  an 
NCE  station,  should  be  similar  to  that 
given  to  a  local  network  affiliate  carried 
imder  retransmission  consent.  This 
requirement  is  similar  to  the  statute's 
treatment  of  television  station  pictxu^ 
quality  under  the  material  degradation 
provisions. 


87.  Nondiscriminatory  Price.  In  the 
Notice,  we  inquired  about  the  statutory 
phrase,  "provide  access  to  such  station's 
signals  at  a  nondiscriminatory  price," 
and  asked  whether  Congress  meant  that 
television  station  signals  carried 
pursuant  to  mandatory  carriage  requests 
may  cost  no  more  per  channel  to 
subscribers  than  packages  of 
retransmission  consent  television 
station  signals  or  other  satellite  service 
packages.  In  response  to  this  inquiry, 
ALTV  and  NAB  assert  that  all  local 
signals  should  be  included  in  a  single 
package.  AAPTS  asserts  that  NCE 
mandatory  carriage  television  stations 
should  be  offered  as  part  of  the  existing 
local  broadcast  signal  package  without 
any  additional  cost  to  the  subscriber. 
BellSouth  argues  that  a  satellite  carrier 
has  the  right  to  place  local  television 
signals  on  a  pay  tier,  an  enhanced 
service  tier,  or  any  other  tier  of  service, 
as  long  as  all  local  television  stations  are 
on  this  tier  and  the  viewing  of  no  one 
station  costs  the  viewer  more  than  the 
viewing  of  any  other  station  in  the 
DMA.  EchoStar  comments  that  one  of 
the  crucial  differences  between  cable 
and  satellite  carriers  is  that  the  latter  do 
not  have  obligations  as  to  the  tier  in 
which  local  signals  are  to  be  offered.  It 
states  that  channel  placement 
requirements  of  section  338  cannot  be 
used  as  a  lever  to  impose  such 
obligations  on  satellite  carriers. 

88.  We  do  not  believe  that  the  statute 
requires  satellite  carriers  to  sell  all  local 
television  stations  as  one  package  to 
subscribers.  As  Echostar  points  out, 
Congress  did  not  intend  to  establish  a 
basic  service  tier-type  requirement  for 
satellite  carriers  when  it  implemented 
section  338.  Nor  did  Congress  explicitly 
prohibit  the  sale  of  local  television 
station  signals  on  an  a  la  carte  basis. 
Rather,  section  338's  anti-discrimination 
language  prohibits  satellite  carriers  from 
implementing  pricing  schemes  that 
effectively  deter  subscribers  from 
purchasing  some,  but  not  all,  local 
television  station  signals.  Thus,  we  find 
that  a  satellite  carrier  must  offer  local 
television  signals,  as  a  package  or  a  la 
carte,  at  comparable  rates. 

89.  ALTV  and  NAB  asks  the 
Commission  to  rule  that  no  new 
equipment  should  be  required  to  access 
some,  but  not  all  of  the  local  signals  in 
a  market.  According  to  ALTV,  such  a 
pronouncement  is  necessary  to  prevent 
discriminatory  treatment  of  mandatory 
carriage  television  stations.  NAB  also 
suggests  that  satellite  carriers  should  be 
barred  from  placing  mandatory  carriage 
television  stations  on  any  satellite  that 
would  require  a  subscriber  to  purchase 
another  dish  to  receive  such  signals. 
BellSouth  agrees  in  principle  noting  that 
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the  chaiuiel  placement  provisions  of 
section  338  were  designed  to  ensure  that 
dominant  stations  in  a  DMA  receive  no 
batter  carriage  treatment  than  other 
stations.  On  the  other  hand,  Echostar 
□onunents  that  one  of  the  obligations 
advocated  by  the  NAB — that  the  local 
stations  be  available  from  the  same 
orbital  location — is  tantamount  to  a 
provision  that  had  been  included  in 
draft  legislation  prior  to  the  passage  of 
SHVIA.  Echostar  states  that  such 
provision,  which  was  dropped  from  the 
final  version  of  section  338,  would  have 
barred  satellite  carriers  from 
transmitting  local  stations  in  a  manner 
tjiat  would  require  additional  reception 
equipment.  Echostar  argues  that  the 
Commission  cannot  implement  a  rule 
similar  to  this  provision  when  Congress 
decided  not  to  include  such  a 
requirement  in  the  SHVIA. 

90.  We  find  that  the  language  of 
ction  338(d)  covers  the  additional 
lipment  concerns  raised  by  the 
ties  and  bars  satellite  carriers  from 

requiring  subscribers  to  purchase 
additional  equipment  when  television 
stations  from  one  market  are  segregated 
and  carried  on  separate  satellites. 
However,  we  are  not  prohibiting  a 
satellite  carrier  from  requiring  a 
subscriber  to  pay  for  an  additional  dish 
in  order  to  receive  all.  television  stations 
from  a  single  market.  For  example, 
DirecTV  may  require  an  additional  dish 
to  receive  all  television  stations  from  the 
Baltimore  market,  but  it  may  not  require 
subscribers  to  purchase  the  same  to 
receive  some  Baltimore  stations  where 
the  others  are  available  using  existing 
equipment. 

G .  Content  To  Be  Carried 

91.  Programming  in  the  Vertical 
Blanking  Interval.  Section  338(g)  states 
that,  "The  regulations  prescribed  [imder 
section  338]  shall  include  requirements 
on  satellite  carriers  that  are  comparable 
to  the  requirements  on  cable  operators 
under  sections  614(b)(3)  *   *   *  and 
6a5(g)(l)."  Section  614(b)(3)  states  that: 

I A  cable  operator  shall  carry  in  its  entirety, 
oji  the  cable  system  of  that  operator,  the 
primary  video,  accompanying  audio,  and  line 
21  closed  caption  transmission  of  each  of  the 
local  commercial  television  stations  carried 
on  the  cable  system  and,  to  the  extent 
technically  feasible,  program-related  material 
carried  in  the  vertical  blanking  interval 
['"VBI"|  or  on  subcarriers.  Retransmission  of 
other  nonprogram-related  material  (including 
taletext  and  other  subscription  and  advertiser 
supported  information  services)  shall  be  at 
the  discretion  of  the  cable  operator.  Where 
appropriate  and  feasible,  operators  may 
delete  signal  enhancements,  such  as  ghost 
canceling,  from  the  broadcast  signal  and 
employ  such  enhancements  at  the  system 
headend  or  headends. 


Section  615(g)(1),  which  is  the 
noncommercial  equivalent  of  the 
commercial  television  station  provision 
in  section  614(b)(3),  states  that: 

A  cable  operator  shall  retransmit  in  its 
entirety  the  primary  video,  accompanying 
audio,  and  line  21  closed  caption 
transmission  of  each  qualified  local 
noncommercial  educational  television  station 
whose  signal  is  carried  on  the  cable  system, 
and,  to  the  extent  technically  feasible, 
program-related  material  carried  in  the 
vertical  blanking  interval,  or  on  subcarriers, 
that  may  be  necessary  for  receipt  of 
programming  by  handicapped  persons  or 
educational  or  language  purposes. 
Retransmission  of  other  material  in  the 
vertical  blanking  interval  or  on  subcarriers 
shall  be  within  the  discretion  of  the  cable 
operator. 

We  sought  comment  on  the  applicability 
of  these  two  similar  cable  requirements 
in  the  satellite  carriage  context, 
especially  in  light  of  the  term 
"comparable"  contained  in  section 
338(g).  We  note  that  the  VBI  contained 
in  a  television  broadcast's  signal  is 
composed  of  many  lines  of  information. 
Our  concern  here  is  with  those  lines  of 
the  VBI  where  certain  types  of  data, 
such  as  closed  captioning  information, 
are  found.  We  also  note  that  a  satellite 
carrier  does  not  retransmit  VBI 
information  as  it  is  received.  Rather,  it 
converts  the  data  from  an  analog  to  a 
digital  form  and  carries  such  data  as  a 
digital  stream  to  the  subscriber's  home. 
The  set-top  box  then  converts  the  digital 
stream  and  makes  the  data  available  for 
subscriber  use. 

92.  Several  conunenters  argue  that  the 
Commission  should  apply  the 
applicable  cable  provisions  to  satellite 
carriers.  NAB  comments  that  satellite 
carriers  should  carry  whatever 
information  the  broadcaster  may  have 
embedded  in  its  analog  VBI.  BellSouth, 
however,  seeks  to  limit  the  content-to- 
be-carried  requirements  for  satellite 
carriers  to  only  closed  captioning 
information  until  the  technical 
feasibility  of  other  applications  can  be 
tested  and  agreed  to  on  a  case-by-case 
basis.  We  will  apply  the  current  cable 
content-to-be-carried  requirements  to 
satellite  carriers.  We  are  not  persuaded 
that  satellite  carriers  are  unable  to  carry 
the  relevant  data  currently  contained  in 
the  VBI.  Nor  has  any  satellite  carrier 
proffered  a  credible  argument  as  to  why 
we  should  treat  them  differently  from 
cable  operators  in  this  context.  We 
therefore  require  satellite  carriers  to 
carry  the  same  program-related  vertical 
blanking  information  as  cable  operators, 
including  but  not  limited  to,  closed 
captioning,  Nielsen  rating  codes,  V-chip 
information  and  for  NCE  stations, 
material  necessary  for  the  receipt  of 


programs  by  people  with  disabilities  as 
well  as  education  and  language-related 
material.  We  believe  our  decisions  here 
will  further  the  goals  of  the  SHVL\  and 
are  consistent  with  the  cable  television 
requirements. 

93.  Program-Related.  In  the  Broadcast 
Signal  Carriage  Order,  the  Commission 
decided  that  the  factors  enumerated  in 
WGN  Continental  Broadcasting,  Co.  v. 
United  Video  Inc.  ("WON")  provide 
useful  guidance  for  what  constitutes 
program-related  material.  The  WGN 
case  addressed  the  extent  to  which  the 
copyright  on  a  television  program  also 
included  program  material  in  the  VBI  of 
the  signal.  Under  the  cable  carriage 
rules,  all  program-related  broadcast 
material  must  be  carried.  We  sought 
comment  on  whether  the  WGN 
program-related  analysis  applies  in  the 
context  of  satellite  broadcast  signal 
carriage.  Very  few  parties  provided 
comments  on  this  issue.  Of  those  who 
did,  there  were  no  negative  argiunents 
made.  BellSouth,  for  example,  has  no 
objection  to  use  of  the  WGN  criteria  to 
determine  what  content  is  program 
related  and  must  be  carried.  Given  the 
dearth  of  opposition  to  the  WGN  factors 
and  our  cable  program-related 
decisions,  we  hereby  incorporate  all 
Commission  policies  and  references 
regarding  the  term  "program-related" 
into  the  satellite  carriage  context.  This 
measure,  again,  serves  to  align  the 
carriage  requirements  imposed  both  on 
cable  operators  and  satellite  carriers. 
Moreover,  since  the  WGN  case  centered 
on  copyright  law,  and  the  SHVIA  and 
section  338  are  also  copyright-based,  we 
believe  that  adopting  such  a  policy  for 
satellite  carriers  is  reasonable  and 
appropriate. 

94.  In  the  Notice,  we  recognized  that 
the  Commission  has  not  specifically 
defined  "primary  video"  in  the  rules 
and  has  instead  relied  on  the  language 
of  section  614(b)(3)(B)  to  clarify  the 
scope  of  the  term  For  purposes  of  cable 
broadcast  signal  carriage.  In  view  of  this 
history,  we  sought  comment  on  whether 
a  specific  definition  of  primary  video  is 
required  for  satellite  carriers  to  fulfill 
the  requirements  contained  in  section 
338.  Network  Affiliates  state  that  a 
specific  definition  of  primary  video 
need  not  be  adopted  for  the  satellite 
carriage  rules.  Network  Affiliates  assert 
that  the  term  has  proved  self- 
explanatory  and  non-controversial  as 
applied  to  cable  carriage  of  analog 
signals  and  should  be  equally  so  in  the 
satellite  context.  AAPTS  asserts  that  the 
Commission  has  not  further  defined 
primary  video  for  the  cable  carriage 
rules,  and  in  the  seven  years  that  the 
rules  have  been  in  effect,  this  lack  of 
definition  has  not  been  a  problem.  We 
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agree  that  the  primary  video  concept  has 
worked  in  the  cable  carriage  context.  We 
therefore  incorporate  the  cable  version 
of  primary  video  into  the  satellite 
broadcast  signal  carriage  rules.  Given 
these  indicia,  and  the  fact  that 
implementing  the  cable  definition  will 
further  the  Congressional  goal  of 
comparability,  we  believe  our  finding 
serves  the  public  interest.  We  note  that 
the  Act  also  mandates  that,  in  addition 
to  primary  video,  accompanying  audio 
must  be  carried.  Therefore,  satellite 
carriers  are  required  to  carry  the 
secondary  audio  programming  ("SAP") 
material  that  accompanies  many 
broadcast  television  programs. 

95.  Technical  Feasuility.  With  regard 
to  the  "technical  feasibility"  of  the 
carriage  of  program-related  material  in 
the  VBI  or  on  subcarriers,  the 
Commission  stated  in  the  Broadcast 
Signal  Carriage  Order  that  such  carriage 
should  be  considered  "technically 
feasible"  if  it  does  not  require  the  cable 
operator  to  inciu  additional  expenses 
and  to  change  or  add  equipment  in 
order  to  carry  such  material.  The 
Commission  noted  that  it  would 
consider  signal  carriage  to  be 
"technically  feasible"  if  only  nominal 
costs,  additions  or  changes  of 
equipment  are  necessary.  We  sought 
comment  on  whether  the  consideration 
of  technical  feasibility  should  be 
different  in  the  context  of  satellite 
broadcast  signal  carriage. 

96,  AAPTS  states  that  there  is  no 
technical  impediment  to  the  carriage  of 
VBI  material  over  satellite;  it  is  simply 

a  question  of  capacity.  LTVS  asserts  that 
it  is  technically  possible  for  a  satellite 
carrier  to  carry  closed  captioning 
information,  audience  measurement 
and/ or  ratings  data,  and  SAP  audio. 
While  BellSouth  does  not  dispute  that 
satellite  carriers  can  and  do  carry, 
without  significant  expense,  the 
program-related  material  which 
television  stations  currently  deliver 
through  the  VBI,  it  argues  that  requiring 
carriage  of  different,  additional  or  futiue 
VBI-carried  information  may  be 
expensive  and  may  impose  significant 
spectrum  capacity  burdens.  DirecTV 
asserts  that  "billions  of  dollars"  of 
additional  investment  would  be 
required  to  retrofit  its  satellite  system  so 
that  it  could  carry  additional  material 
on  the  VBI  and  allow  consiuners  to  view 
the  additional  material.  AAPTS  asserts 
that,  given  the  widely  divergent 
viewpoints  on  this  issue  within  the 
satellite  industry,  the  Commission 
caiuiot  accept  DirecTV's  contention  that 
it  is  not  technically  feasible  for  carriers 
to  retransmit  program-related  material 
in  the  VBI.  AAPTS  further  asserts  that 
DirecTV's  satellite  systems  are  already 


being  designed  to  deliver  data  and  that 
even  the  first  DBS  receivers  had  both  a 
wide-band  and  a  low-speed  data  port. 

97.  Based  on  the  arguments  presented, 
we  find  that  it  is  technically  feasible  for 
satellite  carriers  to  carry  the  current 
program-related  material  contained  in  a 
television  station's  VBI.  DirecTV  has  not 
provided  detailed  evidence  to  support 
its  claim  that  it  will  incur  financial 
hardship  if  it  were  required  to  carry 
such  program  content.  We  also  find  it 
significant  that  LTVS,  a  future  satellite 
carrier,  admits  that  it  would  have  no 
difficxdty  in  carrying  VBI  information. 
With  regard  to  BellSouth's  argument, 
there  could  be  new  kinds  of  program- 
related  data  in  the  VBI  that  would  cause 
the  satellite  carrier  to  inctu  inordinate 
expenses  and  to  change  or  add  a 
substantial  amount  of  equipment.  We 
will  address  such  issues  on  a  case-by- 
case  basis  in  the  future. 

98.  In  this  context,  DirecTV  and  LTVS 
also  lUge  the  Commission  to  recognize 
that  satellite  systems  must  be  designed 
and  constructed  far  in  advance  of  the 
date  for  commencement  of  service.  They 
state  that  once  the  systems  are  deployed 
in  orbit,  few  changes  can  be  made 
without  necessitating  the  complete 
replacement  of  the  satellite  systems  at 
issue.  While  we  imderstand  the 
challenges  involved  in  constructing, 
designing,  and  launching  new  satellites, 
the  arguments  expressed  by  the  satellite 
carriers'  are  unrelated  to  our  discussion 
here.  The  underlying  concern  of  the 
carriers  is  that  the  carriage  of  VBI 
information  requires  channel  capacity. 
On  this  point.  Congress  was  cognizant 
of  channel  capacity  concerns  when  the 
SHVIA  was  being  drafted,  yet  it  still 
instructed  the  Commission  to  apply  the 
cable  content-to-be  carried  requirements 
to  satellite  carriers.  We  cannot  relieve 
satellite  carriers  of  the  carriage 
obligations  Congress  imposed  in  the 
SHVIA  in  this  instance. 

H.  Material  Degradation 

99.  Picture  Quality.  Section  338(g) 
states  that,  "The  regulations  prescribed 
[by  the  Conunission  imder  section  338] 
shall  include  requirements  on  satellite 
carriers  that  are  comparable  to  the 
requirements  on  cable  operators  under 
sections  614(b)(4)  *   *   ^  and  615(g)(2)." 
Section  614(b)(4)(A)  states  that: 

The  signals  of  local  commercial  television 
staUons  that  a  cable  operator  carries  shall  l>e 
carried  without  material  degradation.  The 
Conunission  shall  adopt  carriage  standards  to 
ensure  that,  to  the  extent  technically  feasible, 
the  quality  of  signal  processing  and  carriage 
provided  by  a  cable  system  for  the  carriage 
of  local  commercial  television  stations  will 
be  no  less  than  that  provided  by  the  system 
for  carriage  of  any  other  type  of  signal. 


Section  615(g)(2),  which  is  the 
noncommercial  equivalent  of  the 
commercial  television  station  provision 
in  section  614(b)(4),  states  that: 

A  cable  operator  shall  provide  each 
qualified  local  noncommercial  educational 
television  station  whose  signal  is  carried  in 
accordance  with  this  section  with  bandwidth 
and  technical  capacity  equivalent  to  that 
provided  to  commercial  television  broadcast 
stations  carried  on  the  cable  system  and  shall 
carry  the  signal  of  each  qualified  local 
noncommercial  educational  television  station 
without  material  degradation. 

100.  When  implementing  the  material 
degradation  provision  for  cable  carriage, 
the  Commission  relied  on  the  technical 
standards  as  updated  in  the  Cable 
Television  Technical  and  Operational 
Requirements  Report  and  Order,  in 
defining  the  scope  of  the  requirement. 
The  Cable  Technical  Report  and  Order 
specifically  addressed  the  issue  of 
preventing  material  degradation  of  local 
television  signals  carried  on  cable 
systems  by  adopting  a  number  of 
technical  standards  and  providing  that 
cable  operators  must  maike  reasonable 
efforts  and  use  good  engineering 
practices  and  proper  equipment  to 
guard  against  unnecessary  degradation 
in  the  signal  received  and  delivered  to 
the  cable  subscriber.  The  Commission 
stated  that  the  standards  adopted  in  the 
Cable  Technical  Report  and  Order  were 
sufficient  to  satisfy  the  material 
degradation  requirements  contained  in 
the  1992  Cable  Act.  In  declining  to 
adopt  regulations  in  addition  to  those 
found  in  the  Cable  Technical  Report 
and  Order,  the  Commission  stated  that 
further  rules  may  have  the  imwarranted 
effect  of  impeding  technological 
advances  and  experimentation  in  the 
cable  industry.  Standards  specific  to 
digital  transmission  were  not  adopted. 
We  sought  comment  on  whether 
reliance  on  Conunission  precedent  in 
the  cable  carriage  context  regarding 
material  degradation  was  appropriate 
and  whether  technical  standards 
mirroring  those  in  the  cable  television 
field  would  be  warranted.  We  also  asked 
whether  there  were  certain  compression 
ratios  or  encoding  techniques  that 
should  be  prohibited  because  their  use 
would  result  in  material  degradation. 

101.  Commenters  have  proposed  a 
variety  of  ways  to  determine  picture 
quality  standards.  LTVS  argues  that  the 
definition  of  material  degradation 
should  include  any  instance  where  a 
television  broadcast  station  fi-eezes, 
tiles,  or  looks  "dirty"  due  to  a  satellite 
carrier's  choice  of  encoding  and 
compression  techniques.  AAPTS 
advocates  a  rule  requiring  satellite 
carriers  to  maintain  local  television 
stations  at  a  TASO  Grade  2  level  to 
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avoid  material  degradation  of  these 
signals.  DirecTV  urges  the  Commission 
to  refrain  from  setting  standards  for 
material  degradation  imtil  two  industry 
committees  devoted  to  video  picture 
quality,  IEEE  G-2.1.6  and  ITU  VQEG, 
complete  their  work.  HBO  argues  that 
because  of  the  rapid  changes  in  digital 
technology,  there  is  significant  danger 
that  any  standards  adopted  today  would 
quickly  be  obsolete,  or  worse,  would 
prevent  beneficial  changes  in 
transmission  parameters  as  technology 
improves.  We  decline  to  adopt  specific 
picture  quality  standards  at  this  time. 
As  we  stated  in  the  Notice,  analog 
degradation  standards  for  the  cable 
industry  were  developed  over  the 
course  of  several  years  and  evolved  as 
technology  changed  and  improved.  The 
Commission  has  not  had  a  significant 
opportunity  to  evaluate  satellite 
delivery  of  broadcast  signals.  We  agree 
with  DirecTV  that  it  would  be 
premature  for  the  Commission  to  adopt 
specific  pictiu^  quality  standards  at  this 
time. 

102.  The  Conference  Report  noted 
that  because  of  constraints  on  the  use  of 
satellite  spectrum,  satellite  carriers  may 
initially  be  limited  in  their  ability  to 
deliver  must  carry  signals  into  midtiple 
markets.  According  to  the  Conference 
Report:  "New  compression 
technologies,  such  as  video  streaming, 
may  help  overcome  these  barriers,  and 
if  deployed,  could  enable  satellite 
carriers  to  deliver  must  carry  signals 
into  many  more  markets  than  they  could 
otherwise."  The  Commission  was  ui^ed, 
pursuant  to  its  obligations  under  section 
338,  or  in  any  other  related  proceedings, 
"to  not  prohibit  satellite  carriers  firom 
using  reasonable  compression, 
reformatting,  or  similar  technologies  to 
meet  their  carriage  obligations, 
consistent  with  existing  authority." 

103.  ALT^  argues  that  those  technical 
means  of  enhancing  capacity,  but 
deigrading  picture  quality,  should  be 
prohibited.  ALTV  argues  that  the 
Conference  Report  language  on  signal 
processing  techniques  should  not  be 
read  to  eviscerate  the  material 
degradation  prohibition.  AAPTS  argues 
that  the  compression  techniques  a 
satellite  carrier  employs  should  not 
degrade  a  local  broadcast  signal  such 
that,  to  the  average  viewer,  the  signal 
appears  materially  inferior  to  what  the 
viewer  might  receive  over  the  air. 
BellSouth  argues  that  the  Commission 
should  decline  to  adopt  signal  quality 
standards  that  would  contravene 
Congress's  mandate  to  not  prohibit 
satellite  carriers  from  using  reasonable 
compression,  reformatting,  or  similar 
technologies  to  meet  their  carriage 
obligations.  DirecTV  argues  against 


prohibiting  any  encoding  techniques, 
compression  ratios  or  the  use  of  similar 
technologies  that  would  impede 
technical  innovation  that  Congress 
specifically  sought  to  foster. 

104.  At  me  outset,  we  note  that  our 
concerns  here  revolve  around  the 
satellite  carrier's  treatment  of  the 
broadcast  signal  on  the  equipment  it 
controls  or  authorizes.  Thus,  our  focus 
does  not  involve  picture  quality  issues 
that  may  arise  because  of  the  type  of 
television  receiver  used  since  the 
satellite  carrier  has  little  control  over 
the  use  of  these  devices.  We  also  note 
that  the  satellite  carrier  should  not  be 
responsible  for  a  poor  quality  pictxu^ 
delivered  to  the  local  receive  facility. 
Rather,  the  broadcast  station  is 
responsible  for  ensuring  that  its  signal  is 
delivered  in  good  quality.  Moreover,  our 
analysis  of  material  degradation 
recognizes  that  dish  placement  on  or 
near  the  subscriber's  premises  can  affect 
the  quality  of  the  pictiue  received,  but 
that  the  satellite  carrier  caimot  control 
how  and  where  dishes  are  installed. 

105.  It  is  important  to  note  the 
technical  steps  in  the  digital  conversion 
process  affecting  the  material 
degradation  analysis.  In  satellite  digital 
television  systems,  such  as  those 
implemented  by  DirecTV  and  Echostar, 
there  are  four  layers  of  the  system  where 
video  quality  may  be  affected.  The  first 
layer,  known  as  the  pictiu«  layer; is 
where  decisions  are  made  regarding  the 
use  of  progressive  or  interlace  scaiming 
techniques  as  well  as  whether  the 
picture  will  be  produced  in  a  standard 
definition  or  high  definition  format.  The 
choices  made  in  this  layer  will  not 
likely  affect  the  quality  of  retransmitted 
analog  broadcasts.  In  the  second  layer, 
the  compression  layer,  decisions  are 
made  regarding  the  types  of 
compression  techniques  used.  The 
relevant  digital  standard,  MPEG-2, 
supports  a  wide  range  of  compression 
ratios  and  data  rates.  At  this  layer,  the 
satellite  carrier  attempts  to  maximize 
the  number  of  channels  carried  on  each 
transponder  and  there  is  an  effort  to 
place  a  limit  on  the  maximum  data  rate 
of  each  chaimel.  Limiting  the  data  rate 
may  cause  the  picture  quality  to 
degrade,  especially  when  certain  video 
scenes  involve  rapid  motion  images  or 
there  is  a  greater  degree  of  camera 
panning  and  zooming.  The  third  layer  is 
knowm  as  the  transport  layer  and  this  is 
where  the  data  are  structured  and 
organized  into  data  packets.  Since  most 
digital  video  systems  use  the  MPEG 
packet  structure,  there  is  little 
likelihood  that  any  type  of  degradation 
would  occur  at  this  level.  The  final  layer 
is  the  transmission  layer  and  this  is 
where  data  are  modulated  on  to  a  carrier 


for  transmission.  Satellite  carriers  use 
quadratiu'e  phase-shift  keying  or 
"QPSK" — as  the  principal  format  when 
transmitting  video  programming.  The 
use  of  high  efficiency  modulation 
techniques,  such  as  the  cable  industry's 
QAM  standard,  permit  greater  data  rate 
throughput.  QPSK,  however,  is  a  lower 
order  modidation  and  requires  satellite 
carriers  to  limit  the  data  rate  or  increase 
channel  bandwidth.  The  chances  for 
degradation  to  occur  at  this  level  are 
tied  to  the  limiting  data  rate  technique 
in  the  compression  layer. 

106.  We  specifically  note  that 
degradation  may  result  when  the 
satellite  carrier  encodes  an  analog 
broadcast  signal  and  readies  it  for  digital 
retransmission.  During  the  encoding 
process,  certain  artifacts  may  be 
introduced  into  the  original  material 
that  would  have  an  effect  on  pictiu« 
quality.  The  most  dominant  artifact  is 
quantization  noise  in  the  picture.  This 
effect  is  often  visible  on  edges  of 
subjects  and  textiired  areas  of  the  image. 
It  is  caused  when  there  is  a  high  amount 
of  pictxu«  detail  along  with  a  high 
degree  of  picture  activity  and  levels  of 
quantization  are  restricted  due  to  data 
rate  reduction.  Random  noise  can  also 
be  introduced  into  the  soiuce  video. 
This  can  result  in  activity  or  "busyness" 
in  detail  areas  of  the  pictiu«  and  tiling 
or  flicker  in  other  areas  of  the  picture. 
Such  effects  are  caused  by  the  encoder 
attempting  to  encode  random  noise. 
Diuring  the  encoding  process  of  rapidly 
moving  images,  certain  data  reduction 
techniques  can  result  in  another  artifact 
known  as  "dirty  window,"  where  noise 
appears  stationary  while  images  behind 
it  are  moving. 

107.  To  satisfy  the  material 
degradation  principles  in  the  Act,  we 
will  adopt  a  simple  comparability  rule. 
That  is,  a  satellite  carrier  should  treat  all 
local  television  stations  in  the  same 
manner  with  regard  to  pictiu^  quality. 
The  signal  processing,  compression  and 
encoding  techniques  a  satellite  carrier 
uses  to  carry  retransmission  consent 
stations  should  also  be  used  for 
mandatory  carriage  stations.  This  rule 
comports  with  the  non-discriminatory 
thrust  of  section  338  and  the  SHVIA.  As 
long  as  all  local  television  stations  are 
treated  equally,  and  the  degradation 
resulting  from  processing  these  stations 
does  not  exceed  the  level  for  the  lowest 
quality  non-broadcast  video  service 
provided  by  the  carrier,  we  will  refiain 
from  prohibiting  compression  methods. 
We  recognize  that  compression 
technology  is  rapidly  evolving  and  we 
do  not  want  to  impede  innovation  by 
proscribing  certain  techniques.  We  also 
believe  that  new  compression  methods 
may  benefit  subscribers  as  Satellite 
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carriers  could  offer  more  services, 
particularly  those  involving  broadband 
applications. 

108.  Measurement.  In  the  Notice,  we 
sought  suggestions  for  measurement 
standards  that  may  be  used  to  address 
broadcast  signal  degradation  by  satellite 
carriers.  We  found  it  necessary  to 
request  such  information  because  the 
Commission  has  had  relatively  little 
experience  in  evaluating  quality  in  the 
context  of  the  analog  to  digital  to  analog 
conversion  of  the  type  involved  in 
satellite  broadcast  signal  carriage.  LTVS 
states  that  subjective  criteria  should  be 
used  to  measure  broadcast  signal 
degradation  and  suggests  that  the 
Commission  consider  the  hitemational 
Telecommunications  Union's 
recommendations  for  broadcast  video 
evaluation.  NAB,  however,  proposes  the 
use  of  three  objective  criteria — (i) 
carrier-to-noise  (C/N)  ratio,  (ii)  bit  error 
rates  CBER),  and  (iii)  bit  rate  allocation 
for  each  channel — ^that  collectively 
provide  a  method  for  checking  whether 
a  satellite  carrier  is  "materially 
degrading"  a  local  station's  signal  in 
comparison  to  other  channels.  We 
decline  to  adopt,  as  a  rule,  any  one 
specific  technique  for  measuring 
degradation.  Both  LTVS  and  NAB 
present  worthy  proposals,  but  they  are 
untested  in  the  field  of  satellite 
broadcast  signal  carriage.  The  more 
reasonable  approach  here  is  to  develop 
a  uniform  measurement  technique  over 
time.  After  some  experience  with 
satellite  broadcast  signal  carriage, 
broadcasters  and  satellite  carriers  will 
be  able  to  apply  such  a  technique  for 
analog-to-digital  degradation 
measurements.  At  some  future  point, 
the  Commission  will  be  in  a  better 
position  to  scrutinize  the  techniques 
used  and  establish  standards,  if 
necessary. 

/.  Compensation  for  Carriage 

109.  Section  338(e]  states: 

A  satellite  carrier  shall  not  accept  or 
request  monetary  payment  or  other  valuable 
consideration  in  exchange  either  for  carriage 
of  local  television  broadcast  stations  in 
fulfillment  of  the  requirements  of  this  section 
or  for  channel  positioning  rights  provided  to 
such  stations  under  this  section,  except  that 
any  such  station  may  be  required  to  bear  the 
costs  associated  with  delivering  a  good 
quality  signal  to  the  local  receive  facility  of 
the  satellite  carrier. 

We  noted  that  this  provision  largely 
parallels  provisions  applicable  to  cable 
operators  that  are  found  in  sections   . 
614(bMlO)  and  615(i)  of  the  Act  that  are 
implemented  in  §  76.60  of  the 
Commission's  rules.  In  the  cable 
context,  commercial  broadcasters  elect 
either  must  carry  or  retransmission 


consent  to  obtain  carriage  of  their 
signals.  If  mandatory  carriage  is 
selected,  there  are  no  specific  terms  for 
carriage  that  must  be  requested,  other 
than  choosing  the  relevant  channel 
positioning  options  available  to 
broadcasters  under  the  Act.  If 
retnmsmission  consent  is  selected,  the 
operator  may  receive  compensation 
firom  the  broadcaster  in  exchange  for 
carriage.  We  assumed  the  same  general 
policy  was  intended  for  satellite  carriers 
and  that  a  broadcaster  seeking  carriage 
rather  than  requesting  carriage  "in 
fulfillment  of  the  requirements  of 
(section  338)"  would  simply  negotiate 
carriage  provisions,  including  payment 
terms,  in  the  context  of  a  retransmission 
consent  negotiation.  We  sought 
comment  on  this  interpretation.  We  also 
sought  comment  on  the  policy 
underlying  this  provision  and  its 
purpose  in  the  statutory  scheme. 

110.  Network  Affihates  agree  that  the 
compensation  rules  applicable  to 
satellite  carriers  pursuant  to  section 
338(e)  of  the  Act  should  parallel  the 
provisions  applicable  to  cable  operators. 
LTVS  comments  that  there  is  no  reason 
why  the  parties  cannot  themselves  reach 
agreement  on  reasonable  compensation 
for  carriage  in  a  retransmission  consent 
agreement.  In  the  context  of  mandatory 
carriage,  LTVS  asserts  that  satellite 
carriers  cannot  charge  local  television 
stations  for  carriage  of  their  signals.  We 
find  that  the  ciurent  compensation  rules 
applicable  to  cable  operators  shoidd 
likewise  apply  to  satellite  carriers.  That 
is,  a  station  must  bear  the  costs 
associated  with  delivering  a  good 
quality  signal  and  a  satellite  carrier  may 
accept  payments  from  stations  pursuant 
to  a  retransmission  consent  agreement. 
No  one  conunented  that  there  should  be 
different  rules  between  the  industries 
nor  can  we  find  any  valid  reason  to 
impose  different  rules.  We  therefore 
implement  the  language  of  section  338 
as  presented  in  the  statute. 

/.  Remedies 

111.  Section  338(a)(2)  states  that  the 
remedies  for  any  Mliue  to  meet  the 
obligations  under  subsection  (a) 
(carriage  obligations)  shall  be  available 
exclusively  imder  section  501(f)  of  title 
17,  United  States  Code.  New  section 
501(f)(1)  states: 

With  respect  to  any  secondary 
transmission  that  is  made  by  a  satellite 
carrier  of  a  performance  or  display  of  a  work 
embodied  in  a  primary  transmission  and  is 
actionable  as  an  act  of  infringement  under 
section  122.  a  television  broadcast  station 
holding  a  copyright  or  other  license  to 
transmit  or  perform  the  same  version  of  that 
work  shall,  for  purposes  of  subsection  (b)  of 
this  section,  be  treated  as  a  legal  or  beneficial 


owner  if  such  secondary  transmission  occurs 
within  the  local  market  of  that  station. 

New  section  501(f)(2)  fiuther  provides 
that:  "A  television  broadcast  station 
may  file  a  civil  action  against  any 
satellite  carrier  that  has  refused  to  carry 
television  broadcast  signals,  as  required 
under  section  122(a)(2),  to  enforce  that 
television  broadcast  station's  rights 
imder  section  338(a)  of  the 
Communications  Act  of  1934." 
112.  Section  338(f)(1)  states: 

Whenever  a  local  television  broadcast 
station  believes  that  a  satellite  carrier  has 
failed  to  meet  its  obligations  under 
subsections  (b)  through  (e)  of  this  section  [(b) 
good  signal  required,  (c)  duplication  not 
required,  (d)  channel  positioning,  and  (e) 
compensation  for  carriage),  such  station  shall 
notify  the  carrier,  in  writing,  of  the  alleged 
failure  and  identify  its  reasons  for  believing 
that  the  satellite  carrier  failed  to  comply  with 
such  obligations.  The  satellite  carrier  shall, 
within  30  days  after  such  written 
notification,  respond  in  writing  to  such 
notification  and  comply  with  such 
obligations  or  state  its  reasons  for  believing 
that  it  is  in  compliance  with  such 
obligations.  A  local  television  broadcast 
station  that  disputes  a  response  by  a  satellite 
carrier  that  it  is  in  compliance  with  such 
obligations  may  obtain  review  of  such  denial 
or  response  by  filing  a  complaint  with  the 
Commission.  Such  complaint  shall  allege  the 
manner  in  which  such  satellite  carrier  has 
failed  to  meet  its  obligations  and  the  basis  for 
such  allegations. 

In  addition,  section  338(f)(2)  states: 

"The  Commission  shall  afford  the  satellite 
carrier  against  which  a  complaint  is  filed 
under  paragraph  (1)  an  opportunity  to 
present  data  and  arguments  to  establish  that 
there  has  been  no  failure  to  meet  its 
obligations  under  this  section.  Section 
338(f)(3)  then  states  that:  "Within  120  days 
after  the  date  a  complaint  is  filed  under 
paragraph  (1).  the  Commission  shall 
determine  whether  the  satellite  carrier  has 
met  its  obligations  under  subsections  (b) 
through  (e).  If  the  Commission  determines 
that  the  satellite  carrier  has  failed  to  meet 
such  obligations,  the  Commission  shall  order 
the  satellite  carrier  to  take  appropriate 
remedial  action.  If  the  Commission 
determines  that  the  satellite  carrier  has  fully 
met  the  requirements  of  such  subsections,  the 
Commission  shall  dismiss  the  complaint."  At 
the  outset,  we  find  that  the  procedural 
provisions  contained  in  section  338(f)(l-3), 
concerning  the  steps  required  to  file  a 
carriage  complaint,  are  plain  on  their  face. 
We  adopt  the  statutory  procedures  without 
change.  With  regetrd  to  the  substantive  issues 
raised  in  the  Notice,  we  address  each  one  in 
turn. 

113.  In  the  Notice,  the  Commission 
discussed  the  parameters  of  its 
enforcement  authority  regarding  the 
carriage  obligation  rules  under  SHVLA. 
We  sought  to  reconcile  forum  disputes 
that  may  arise  if  a  satellite  carrier  fails 
to  carry  a  local  television  station  that 
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has  requested  carriage  in  a  market  in 
which  it  provides  local-into-local 
service.  In  addition,  we  sought  to 
determine  whether  disputes  concerning 
the  non-carriage  of  broadcast  station 
signals  by  satellite  carriers  because  of 
signal  quality  problems  should  be 
within  the  domain  of  the  coiuts,  the 
Commission,  or  shared  by  the  different 
jurisdictions.  ALTV  states  that  the 
outright  failure  to  carry  a  station 
entitled  to  carriage  imder  section  338 
should  be  grounds  for  an  infringement 
of  copyright  suit  in  federal  court. 
DirecTV  asserts  that  the  remedy 
available  to  a  broadcaster  in  the  event  of 
a  compulsory  carriage  dispute  is  to  file 
a  civil  action  against  the  satellite  carrier 
that  has  refused  carriage  and  that  the 
Conunission  does  not  have  jiuisdiction 
to  remedy  non-carriage  of  broadcast 
station  signals  by  satellite  carriers.  On 
the  one  hand,  the  statute  provides  that 
the  remedies  for  any  failure  to  meet  the 
carriage  obligations  of  section  338(a) 
shall  be  available  exclusively  under 
section  501(f)  of  the  Copyright  Act, 
which  directs  complainants  to  an 
appropriate  United  States  District  Coiul. 
On  the  other  hand,  sections  338(b)-(e) 
clearly  contemplate  the  Commission 
making  determinations  that,  in 
appropriate  circumstances,  require 
carriage.  We  find  that  if  a  television 
station  is  not  being  carried  and  seeks 
damages  and  other  specific  forms  of 
monetary  or  injunctive  relief  imder 
either  section  338(a)  of  the  Act  or 
section  501(f)  of  the  Copyright  Act,  then 
the  United  States  District  Court  is  the 
exclusive  forum  for  adjudicating  the 
complaint.  If  the  television  station  seeks 
a  finding  on  the  facts  and  a  resulting 
determination  of  whether  it  is  entitled 
to  carriage  pursuant  to  §  76.66  of  our 
rules,  then  it  may  file  a  complaint  with 
the  Commission.  In  arriving  at  this 
determination,  we  do  not  believe  that 
Congress  intended  to  deprive  the 
Conunission  of  the  right  to  enforce  the 
regulations  the  statute  specifically 
directs  us  to  adopt  under  section  338. 

114.  We  find  that  the  Commission 
should  have  primary  jurisdiction  over 
issues  concerning:  (1)  Good  quality 
signal;  (21  substantial  duplication;  (3) 
channel  positioning;  and  (4) 
compensation  matters.  We  adopt  this 
position  to  ensure  the  rapid  and  timely 
implementation  of  section  338.  The 
Commission  has  the  technical  expertise 
to  review  and  address  such  matters.  The 
institutional  knowledge  the  Commission 
has  developed  in  adjudicating  cable- 
broadcast  disputes  will  be  helpful  in 
processing  satellite  carriage  cases  in  an 
efficient  manner. 

115.  In  response  to  questions  we 
raised  in  the  Notice,  several  commenters 


addressed  the  issue  of  whether 
broadcasters  should  be  permitted  to  file 
complaints  with  the  Commission 
against  a  satellite  carrier  for  non- 
compliance with  the  content-to-be- 
carried  and  material  degradation 
provisions  of  the  SHVTA,  specifically 
referenced  in  section  338(g).  A  number 
of  broadcast  commenting  parties  assert 
that  the  Commission's  jurisdiction 
should  be  extended  to  allow 
consideration  and  resolution  of 
complaints  relating  to  content-to-be- 
carried  and  material  degradation  issues. 
Network  Affiliates  and  LTVS,  for 
example,  state  that  such  disputes  rest 
squarely  within  the  Commission's 
expertise  and  excluding  such  disputes 
from  the  complaint  procedures  would 
be  inconsistent  with  section  338(g), 
which  requires  the  Commission  to 
implement  regulations  regarding 
material  degradation  and  content-to-be- 
carried  in  the  satellite  context  that 
mirror  those  in  the  cable  context. 
DirecTV  however,  argues  that  section 
338(f)  does  not  provide  for  broadcaster 
complaints  against  a  satellite  carrier  for 
non-compliance  with  provisions 
concerning  content-to-be-carried  or 
material  degradation.  Consistent  with 
the  general  authority  invested  in  the 
Commission  to  implement  section  338, 
we  will  adjudicate  complaints 
concerning  the  material  degradation  and 
content-to-be-carried  provisions  under 
the  same  procedural  framework 
established  for  the  other  satellite 
carriage  provisions  of  the  Act.  For  the 
reasons  outlined,  we  will  also  assert 
primary  jurisdiction  over  these  matters. 

116.  We  adopt  a  date  certain  for  when 
a  complaint  must  be  filed  with  the 
Commission.  Consistent  with  the 
procedural  rule  for  cable  carriage 
complaints,  we  will  not  consider  a 
complaint  brought  by  a  television 
station  if  it  is  filed  later  than  60  days 
after  a  satellite  carrier  denies  the 
station's  carriage  request.  In  this 
context,  the  denial  can  be  in  the 
affirmative,  as  in  a  rejection  letter,  or  by 
silence,  where  a  carrier  does  not 
respond  to  a  carriage  request  within  30 
days  of  its  receipt.  We  implement  this 
requirement,  pursuant  to  section  338(f) 
of  the  Act,  to  facilitate  the  carriage 
process  and  ensure  that  television 
broadcast  stations  do  not  delay  in 
enforcing  their  rights  to  the  detriment  of 
the  satellite  carrier. 

117.  Other  Actions.  In  the  Notice,  we 
requested  comment  on  additional 
enforcement  actions  the  Commission 
may  impose.  Some  broadcasters  have 
stated  that  the  Commission  should  take 
into  account  any  failure  to  comply  with 
the  local  carriage  requirements  when 
considering  license  renewals  for 


satellite  carriers.  We  find  that  this  issue 
is  a  matter  better  suited  for  discussion 
in  the  context  of  a  satellite  licensing 
proceeding,  not  within  the  confines  of  a 
rulemaking  implementing  the  SHVIA's 
carriage  requirements.  We  therefore 
decline  to  rule  on  the  merits  of  the 
broadcasters'  suggestion  at  this  time. 

118.  ALTV  proposes  that  the 
Commission  require  satellite  carriers  to 
file  semi-annual  reports  detailing  their 
efforts  to  achieve  compliance  with 
section  338  by  January  1,  2002.  We  find 
that  the  statute  does  not  mandate  Such 
a  requirement.  Nevertheless,  carriage 
compliance  information  will  be  useful 
in  updating  Congress  on  the 
implementation  of  the  SHVIA.  We 
therefore  plan  to  ask  questions 
concerning  the  implementation  of 
section  338  in  the  Conunission's  Notice 
of  Inquiry,  preceding  the  Annual 
Competition  Report  to  be  issued  in 
2002. 

I.  Procedural  Matters 

119.  Final  Regulatory  Flexibility 
Analysis.  As  required  by  the  Regulatory 
Flexibility  Act  ("RFA"),  see  5  U.S.C. 
603,  an  Initial  Regulatory  Flexibility 
Analysis  ("IRFA")  was  incorporated 
into  both  the  Notice  and  the 
Retransmission  Consent  Notice.  The 
Commission  sought  written  public 
comments  on  the  possible  significant 
economic  impact  of  the  proposed 
policies  and  rules  on  small  entities  in 
the  Notice  and  the  Retransmission 
Consent  Notice,  including  comments  on 
the  IRFAs.  Pursuant  to  the  RFA,  see  5 
U.S.C.  604,  a  Final  Regulatory 
Flexibility  Analysis  is  contained  in  this 
document. 

120.  Paperwork  Reduction  Act  of  1995 
Analysis.  This  Report  and  Order 
contains  new  or  modified  information 
collection{s)  subject  to  the  Paperwork 
Reduction  Act  of  1995  ("PRA  "),  Public 
Law  104-13.  It  will  be  submitted  to  the 
Office  of  Management  and  Budget 
("OMB")  for  review  under  section 
3507(d)  of  the  PRA.  OMB,  the  general 
public,  and  other  Federal  agencies  are 
invited  to  comment  on  the  new  or 
modified  information  collection(s) 
contained  in  this  proceeding. 

Final  Regulatory  Flexibility  Analysis 

a.  As  required  by  the  Regulatory 
Flexibility  Act  ("RFA"),  an  Initial 
Regulatory  Flexibility  Analysis 
("IRFA")  was  incorporated  in  the  Notice 
of  Proposed  Rulemaking  in  CS  Docket 
No.  00-96.  FCC  00-195  ("Notice")  and 
in  the  Notice  of  Proposed  Rulemaking  in 
CS  Docket  No.  99-363.  FCC  99-406 
("Retransmission  Consent  Notice").  The 
Commission  sought  written  public 
comments  on  the  proposals  in  both 
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Notices,  including  conunent  on  the 
IRFAs.  No  specific  comments  were 
received  on  the  IRFAs.  This  Final 
Regulatory  Flexibility  Analysis 
("FRFA")  conforms  to  the  RFA. 

b.  Need  for,  and  Objectives  of,  this 
Report  and  Order.  Section  338(g)  of  the 
Communications  Act  of  1934,  as 
amended  ("Act"),  47  U.S.C.  338(g). 
directed  the  Commission,  within  one 
year  of  enactment  of  the  Satellite  Home 
Viewer  Improvement  Act  of  1999,  to 
"issue  regulations  implementing  this 
section  following  a  rulemaking 
proceeding."  The  relevant  provisions 
concern  the  carriage  of  all  local 
television  broadcast  station  signals  by 
satellite  carriers  commencing  on 
January  1,  2002.  Section  325(b)(3)(C)  of 
the  Act.  47  U.S.C.  325(b)(3)(C),  also 
directs  the  Commission  to  complete  all 
actions  necessary  to  prescribe  election 
cycle  regiilations  within  one  year  of 
enactment  of  the  Satellite  Home  Viewer 
Improvement  Act  of  1999. 

c.  Summary  of  Significant  Issues 
Raised  by  Public  Comments  in  Response 
to  the  IRFAs.  We  did  not  receive  any 
comments  in  direct  response  to  the 
IRFA  in  CS  Docket  00-96.  The 
American  Cable  Association  commented 
on  the  IRFA  in  CS  Docket  No.  99-363, 
but  those  comments  were  directed  at  the 
SHVlA's  good  faith  and  exclusivity 
provisions,  and  did  not  concern  the 
election  cycle  addressed  herein. 

d.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Rules  Will  Apply.  The  RFA  directs 
agencies  to  provide  a  description  of,  and 
where  feasible,  an  estimate  of  the 
number  of  small  entities  that  may  be 
affected  by  the  proposed  rules.  TTie  RFA 
defines  the  term  "small  entity"  as 
having  the  same  meaning  as  the  terms 
"small  business,"  "small  organization," 
and  "small  governmental  jurisdiction." 
In  addition,  the  term  "small  business" 
has  the  same  meaning  as  the  term 
"small  business  concern"  luider  Section 
3  of  the  Small  Business  Act.  Under  the 
Small  Business  Act,  a  small  business 
concern  is  one  which:  (1)  Is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  ("SBA").  The  rules  we 
adopt  affect  television  station  licensees 
and  satellite  carriers. 

e.  Television  Stations:  The  rules  and 
policies  will  apply  to  television     , 
broadcasting  licensees,  and  potent!^ 
licensees  of  television  service.  The  SBA 
defines  a  television  broadcasting  station 
that  has  no  more  than  $10.5  million  in 
annual  receipts  as  a  small  business. 
Television  broadcasting  stations  consist 
of  establishments  primarily  engaged  in 


broadcasting  visual  programs  by 
television  to  the  public,  except  cable 
and  other  pay  television  services. 
Included  in  this  industry  are 
commercial,  religious,  educational,  and 
other  television  stations.  Also  included 
are  establishments  primarily  engaged  in 
television  broadcasting  and  which 
produce  taped  television  program 
materials.  Separate  establishments 
primarily  engaged  in  producing  taped 
television  program  materials  are 
classified  under  another  SIC  number. 

f.  Pursuant  to  5  U.S.C.  601(3),  the 
statutory  definition  of  a  small  business 
applies  "unless  an  agency  after 
consultation  with  the  Office  of 
Advocacy  of  the  SBA  and  after 
opportimity  for  public  comment, 
establishes  one  or  more  definitions  of 
such  term  which  are  appropriate  to  the 
activities  of  the  agency  and  publishes 
such  definition(s)  in  the  Federal 
Register." 

g.  An  element  of  the  definition  of 
"small  business"  is  that  the  entity  not 
be  dominant  in  its  field  of  operation.  We 
are  unable  at  this  time  to  define  or 
quantify  the  criteria  that  would 
establish  whether  a  specific  television 
station  is  dominant  in  its  field  of 
operation.  Accordingly,  the  estimates 
that  follow  of  small  businesses  to  which 
rules  may  apply  do  not  exclude  any 
television  station  from  the  definition  of 
a  small  business  on  this  basis  and  are 
therefore  over-inclusive  to  that  extent. 
An  additional  element  of  theTiefinition 
of  "small  business"  is  that  the  entity 
must  be  independently  owned  and 
operated.  As  discussed  further,  we 
could  not  fully  apply  this  criterion,  and 
our  estimates  of  small  businesses  to 
which  rules  may  apply  may  be  over- 
inclusive  to  this  extent.  The  SBA's 
general  size  standards  are  developed 
taking  into  account  these  two  statutory 
criteria.  This  does  not  preclude  us  from 
taking  these  factors  into  account  in 
making  our  estimates  of  the  numbers  of 
small  entities. 

h.  There  were  1,509  television 
stations  operating  in  the  nation  in  1992. 
That  ntunber  has  remained  fairly 
constant  as  indicated  by  the 
approximately  1,616  operating 
television  broadcasting  stations  in  the 
nation  as  of  September  1999.  For  1992, 
the  number  of  television  stations  that 
produced  less  than  $10.0  million  in 
revenue  was  1,155  establishments. 
Thus,  the  new  rules  will  affect 
approximately  1,616  television  stations; 
approximately  77%,  or  1,230  of  those 
stations  are  considered  small 
businesses.  These  estimates  may 
overstate  the  number  of  small  entities 
since  the  revenue  figiues  on  which  they 
are  based  do  not  include  or  aggregate 


revenues  from  non-television  affiliated 
companies. 

i.  Small  Multichannel  Video  Program 
Distributors  (\fVPDs):  SBA  has 
developed  a  definition  of  small  entities 
for  cable  and  other  pay  television 
services,  which  includes  all  such 
companies  generating  $11  million  or 
less  in  annual  receipts.  This  definition 
includes  cable  system  operators,  direct 
broadcast  satellite  services,  multipoint 
distribution  systems,  satellite  master 
antenna  systems  and  subscription 
television  services.  According  to  the 
Census  Bureau  data  from  1992,  there 
were  1,758  total  cable  and  other  pay 
television  services  and  1,423  had  less 
than  $11  million  in  revenue.  We  address 
services  individually  to  provide  a  more 
precise  estimate  of  small  entities. 

j.  DBS:  There  are  four  licensees  of 
DBS  services  under  Part  100  of  the 
Commission's  Rules.  Three  of  those 
licensees  are  currently  operational.  Two 
of  the  licensees  that  are  operational 
have  annual  revenues  which  may  be  in 
excess  of  the  threshold  for  a  small 
business.  The  Commission,  however, 
does  not  collect  annual  revenue  data  for 
DBS  and.  therefore,  is  imable  to 
ascertain  the  niunber  of  small  DBS 
licensees  that  could  be  impacted  by 
these  proposed  rules.  DBS  service 
requires  a  great  investment  of  capital  for 
operation,  and  we  acknowledge  that 
there  are  entrants  in  this  field  that  may 
not  yet  have  generated  $11  million  in 
annual  receipts,  and  therefore  may  be 
categorized  as  a  small  business,  if 
independently  owned  and  operated. 

k.  Home  Satellite  Delivery  ("HSD"): 
The  market  for  HSD  service  is  difficult 
to  quantify.  Indeed,  the  service  itself 
bears  little  resemblance  to  other  MVPDs. 
HSD  owners  have  access  to  more  than 
265  channels  of  programming  placed  on 
C-band  satellites  by  programmers  for 
receipt  and  distribution  by  MVPDs,  of 
which  115  channels  are  scrambled  and 
approximately  150  are  unscrambled. 
HSD  owners  can  watch  unscrambled 
channels  without  paying  a  subscription 
fee.  To  receive  scrambled  chaimels, 
however,  an  HSD  owner  must  purchase 
an  integrated  receiver-decoder  from  an 
equipment  dealer  and  pay  a 
subscription  fee  to  an  HSD 
programming  package.  Thus,  HSD  users 
include:  (1)  Viewers  who  subscribe  to  a 
packaged  programming  service,  which 
affords  them  access  to  most  of  the  same 
programming  provided  to  subscribers  of 
other  MVPDs;  (2)  viewers  who  receive 
only  non-subscription  programming; 
and  (3)  viewers  who  receive  satellite 
programming  services  illegally  without 
subscribing.  Because  scrambled 
packages  of  programming  are  most 
specifically  intended  for  retail 
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consumers,  these  are  the  services  most 
relevant  to  this  discussion. 

1.  According  to  the  most  recently 
available  information,  there  are 
approximately  30  program  packagers 
nationwide  offering  packages  of 
scrambled  programming  to  retail 
consumers.  These  program  packagers 
provide  subscriptions  to  approximately 
2,314,900  subscribers  nationvtride.  This 
is  an  average  of  about  77,163  subscribers 
per  program  package.  This  is 
substantially  smaller  than  the  400,000 
subscribers  used  in  the  commission's 
definition  of  a  small  MSO.  Furthermore, 
because  this  is  an  average,  it  is  possible 
that  some  program  packagers  may  be 
smaller. 

m.  Description  of  Projected  Reporting. 
Recordkeeping  and  other  Compliance 
Requirements.  In  order  to  implement 
the  Satellite  Home  Viewer  Improvement 
Act  of  1999,  the  Conunission  will  add 
new  nUes.  We  have  adopted  a 
regulatory  framework  for  substantive 
rules  and  procedures  concerning 
satellite  broadcast  signal  carriage  similar 
to,  but  separate  from,  the  broadcast 
signal  carriage  ndes  for  cable  operators. 
There  are  certain  compliance 
requirements  involving  the  satellite 
broadcast  signal  carriage  process. 
Foremost  is  that  satellite  carriers  will 
have  to  carry  all  local  television  stations 
in  a  given  market,  subject  to  certain 
limited  exceptions,  if  it  decides  to  cany 
at  least  one  signal  in  a  market.  There 
will  be  costs  relating  to  the  time  and 
effort  involved  in  carrying  these  local 
broadcast  signals. 

n.  In  terms  of  recordkeeping,  entities 
will  likely  have  to  keep  a  record  of  their 
election  status  and  entities  may  be 
required  to  maintain  such  information 
within  their  business  enviroiunent  and 
may  also  have  to  file  such  information 
with  the  Commission.  These  records  are 
uncomplicated  and  are  inexpensive  to 
produce  and  maintain. 

o.  Steps  Taken  to  Minimize 
Significant  Impact  on  Small  Entities, 
and  Significant  Alternatives  Considered. 
The  RFA  requires  an  agency  to  describe 
any  significant  alternatives  that  it  has 
considered  in  reaching  its  proposed 
approach,  which  may  include  the 
following  four  alternatives,  among 
others:  (i)  The  establishment  of  differing 
compliance  or  reporting  requirements  or 
timetables  that  take  into  account  the 
resources  available  to  small  entities;  (ii) 
the  clarification,  consolidation,  or 
simplification  of  compliance  or 
reporting  requirements  under  the  rule 
for  small  entities;  (iii)  the  use  of 
performance,  rather  than  design, 
standards;  and  (iv)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  smaJl  entities. 


p.  As  indicated,  the  Report  and  Order 
implements  certain  aspects  of  the 
Satellite  Home  Viewer  Improvement  Act 
of  1999.  Among  other  things,  the  new 
legislation  requires  satellite  carriers  to 
carry  all  local  television  broadcast 
stations  in  a  market,  if  it  carries  any 
local  market  television  stations,  by 
January  1,  2002.  This  document  also 
discusses  implementing  regulations 
relating  to  the  scope  and  substance  of 
local  broadcast  signal  carriage  by 
satellite  carriers,  including  the 
establishment  of  an  election  cycle 
process  for  broadcasters  vis-a-vis 
satellite  carriers.  The  rules  adopted 
were  required  by  Congress.  Where  there 
was  discretion  to  consider  alternatives, 
as  in  the  case  of  notification 
requirements  to  conunence  carriage,  the 
Commission  chose  to  place  the  notice 
burden  on  broadcast  stations  rather  than 
satellite  carriers.  In  making  this 
decision,  the  Conunission  recognized 
that  there  are  only  two  affected  satellite 
carriers  while  there  are  almost  500 
television  stations  at  issue.  This 
legislation  applies  to  smaU  entities  and 
large  entities  equally. 

q.  Report  to  Congress:  The 
Commission  will  send  a  copy  of  the 
Report  and  Order,  including  this  FRFA, 
in  a  report  to  be  sent  to  Congress 
pursuant  to  the  Congressional  Review 
Act.  In  addition,  the  Commission  will 
send  a  copy  of  the  Report  and  Order. 
including  the  FRFA,  to  the  Chief 
Counsel  for  Advocacy  of  the  SBA.  A 
copy  of  the  Report  and  Order  and  FRFA 
(or  summaries  thereof)  v«all  be 
published  in  the  Federal  Register. 

Paperwork  Reduction  Act 

This  Report  and  Order  contains  a  new 
or  modified  information  collection.  The 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  biudens, 
invites  the  general  public  to  conunent 
on  the  information  collection(s) 
contained  in  this  Report  and  Order  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  Public 
and  agency  comments  are  due  March 
26,  2001.  Comments  shoidd  address:  (a) 
Whether  the  new  or  modified  collection 
of  information  is  necessary  for  the 
proper  performance  of  the  functions  of 
the  Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

OMB  Control  Number:  3060-xxxx. 


Title:  Implementation  of  the  Satellite 
Home  Viewer  Improvement  Act  of  1999: 
Broadcast  Signal  Carriage  Issues/ 
Retransmission  Consent  Issues. 

Type  of  Review:  New  collection  or 
revision  of  existing  collection. 

Respondents:  Business  or  other  for- 
profit  entities.. 

Number  of  Respondents:  Satellite 
carriers  and  television  broadcast 
licensees:  900. 

Estimated  Time  Per  Response:  1  hour. 

Total  Annual  Burden:  2700  hoius. 

Cost  to  Respondents:  $14,400.00. 

Needs  and  Uses:  Congress  directed 
the  Commission  to  adopt  regulations 
that  apply  broadcast  signal  carriage 
requirements  to  satellite  carriers 
pursuant  to  the  changes  outiined  in  the 
Satellite  Home  Viewer  Improvement  Act 
of  1999.  The  availability  of  such 
information  will  serve  the  purpose  of 
informing  the  public  of  the  method  of 
broadcast  signal  carriage.  In  addition, 
the  information  is  needed  so  that  local 
broadcast  stations  can  assert  their 
carriage  rights  within  their  local 
markets. 

rV.  Ordering  Clauses 

121.  Pursuant  to  sections  4(i)  4(j), 
303(r),  325,  338,  614,  and  615  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i),  154(j), 
303(r),  325,  338,  534,  and  535,  the 
Commission's  rules  are  hereby  amended 
as  set  forth  in  this  dociunent. 

122.  The  Consumer  Information 
Bureau,  Reference  Information  Center 
shall  send  a  copy  of  this  Report  and 
Order,  including  the  Final  Regidatory 
Flexibility  Analysis,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

123.  The  rules  adopted  in  this  Report 
and  Order  shall  take  effect  January  23, 
2001. 

List  of  Subiect  in  47  CFR  Part  7S 

Cable  television,  Midtichannel  video 
and  cable  television  service. 

Federal  Conununications  Commission. 

Shirley  Suggs, 

Chief,  Publications  Group. 

Rule  Changes 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  amends  47  CFR  part  76  as 
follows: 

PART  76— MULTICHANNEL  VIDEO 
AND  CABLE  TELEVISION  SERVICE 

1.  The  authority  citation  for  part  76  is 
revised  to  read  as  follows: 

Authority:  47  U.S.C.  151, 152, 153. 154, 
301,  302,  303,  303a,  307,  308,  309,  312,  315, 
317,  325,  338,  339,  503,  521,  522,  531,  532. 
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533,  534,  535,  536,  537,  543,  544,  544a,  545, 
548,  549,  552,  554.  556,  558,  560,  561,  571, 
572.  573. 

2.  Section  76.66  is  added  to  Subpart 
D  to  read  as  follows: 

176.86    Satellita  Broadcast  Signal 

(a)  Definitions. — (1)  Satellite  carrier. 
A  satellite  carrier  is  an  entity  that  uses 
the  facilities  of  a  satellite  or  satellite 
service  licensed  by  the  Federal 
Conununications  Commission,  and 
operates  in  the  Fixed-Satellite  Service 
under  part  25  of  tide  47  of  the  Code  of 
Federal  Regulations  or  the  Direct 
Broadcast  Satellite  Service  under  part 
100  of  tide  47  of  the  Code  of  Federal 
Regidations.  to  establish  and  operate  a 
channel  of  communications  for  point-to- 
multipoint  distribution  of  television 
station  signals,  and  that  owns  or  leases 
a  capacity  or  a  service  on  a  satellite  in 
order  to  provide  such  point-to- 
multipoint  distribution,  except  to  the 
extent  that  such  entity  provides  such 
distribution  pursuant  to  tariff  under  the 
Commimications  Act  of  1934.  other  than 
for  private  home  viewing. 

(2)  Secondary  transmission.  A 
secondary  transmission  is  the  further 
transmitting  of  a  primary  transmission 
simultaneously  with  the  primary 
transmission. 

(3)  Subscriber.  A  subscriber  is  a 
person  who  receives  a  secondary 
transmission  service  from  a  satellite 
carrier  and  pays  a  fee  for  the  service, 
direcUy  or  indirecUy,  to  the  satellite 
carrier  or  to  a  distributor. 

(4)  Television  broadcast  station.  A 
television  broadcast  station  is  an  over- 
the-air  commercial  or  noncommercial 
television  broadcast  station  licensed  by 
the  Commission  under  subpart  E  of  part 
73  of  title  47.  Code  of  Federal 
Regulations,  except  that  such  term  does 
not  include  a  low-power  or  translator 
television  station. 

(5)  Television  network.  For  purposes 
of  this  section,  a  television  network  is 
an  entity  which  offers  an  interconnected 
program  service  on  a  regular  basis  for  15 
or  more  hours  per  week  to  at  least  25 
affiliated  broadcast  stations  in  10  or 
more  States. 

(6)  Local-into-local  television  service. 
A  satellite  carrier  is  providing  local- 
into-local  service  when  it  retransmits  a 
local  television  station  signal  back  into 
the  local  market  of  that  television 
station  for  reception  by  subscribers. 

(b)  Signal  carriage  obligations.  (1) 
Each  satellite  carrier  providing,  under 
section  122  of  tiUe  17,  United  States 
Code,  secondary  transmissions  to 
subscribers  located  within  the  local 
market  of  a  television  broadcast  station 
of  a  primary  transmission  made  by  that 


station,  shall  carry  upon  request  the 
signals  of  all  television  broadcast 
stations  located  within  that  local 
market,  subject  to  section  325(b)  of  title 
47,  United  States  Code,  and  other 
paragraphs  in  this  section. 

(2)  No  satellite  carrier  shall  be 
reqtiired  to  carry  local  television 
broadcast  stations,  pursuant  to  this 
section,  imtil  January  1,  2002. 

(c)  Election  cycle.  In  television 
markets  where  a  satellite  carrier  is 
providing  local-into-local  service,  a 
conunercial  television  broadcast  station 
may  elect  either  retransmission  consent, 
pursuant  to  section  325  of  title  47 
United  States  Code,  or  mandatory 
carriage,  pursuant  to  section  338,  tide 
47  United  States  Code. 

(1)  The  first  retransmission  consent- 
mandatory  carriage  election  cycle  shall 
be  for  a  four-year  period  conunencing 
on  January  1.  2002  and  ending 
December  31,2005. 

(2)  The  second  retransmission 
consent-mandatory  carriage  election 
cycle,  and  all  cycles  thereafter,  shall  be 
for  a  period  of  three  years  (e.g.  the 
second  election  cycle  commences  on 
January  1,  2006  and  ends  at  midnight  on 
December  31,2008). 

(3)  A  commercial  television  station 
must  notify  a  satellite  carrier,  by  July  1 , 
2001,  of  its  retransmission  consent- 
mandatory  carriage  election  for  the  first 
election  cycle  commencing  January  1. 
2002. 

(4)  Except  as  provided  in  paragraphs 
(d)(2)  and  (d)(3)  of  this  section,  local 
commercial  television  broadcast  stations 
shall  make  their  retransmission  consent- 
mandatory  carriage  election  by  October 
1st  of  the  year  preceding  the  new  cycle 
for  all  election  cycles  after  the  first 
election  cycle. 

(5)  A  noncommercial  television 
station  must  request  carriage  by  Jidy  1, 
2001  for  the  first  election  cycle  and 
must  renew  its  carriage  request  at  the 
same  time  a  commercial  television 
station  must  make  its  retransmission 
consent-mandatory  carriage  election  for 
all  subsequent  cycles. 

(d)  Carriage  procedures.  (1)  Carriage 
requests,  (i)  A  retransmission  consent- 
mandatory  carriage  election  made  by  a 
television  broadcast  station  shall  be 
treated  as  a  request  for  carriage  for 
piuposes  of  this  section. 

(ii)  A  carriage  request  made  by  a 
television  station  must  be  in  writing  and 
sent  to  the  satellite  carrier's  principal 
place  of  business,  by  certified  mail, 
return  receipt  requested. 

(iii)  A  televisicte  station's  written 
notification  shall  include  the: 

(A)  Station's  call  sign; 

(B)  Name  of  the  appropriate  station 
contact  person; 


(C)  Station's  address  for  piuposes  of 
receiving  official  correspondence; 

(D)  Station's  community  of  license; 

(E)  Station's  DMA  assignment;  and 

(F)  For  commercial  television  stations, 
its  election  of  mandatory  carriage  or 
retransmission  consent. 

(iv)  Within  30  days  of  receiving  a 
television  station's  carriage  request,  a 
satellite  carrier  shall  notify  in  writing: 

(A)  those  local  television  stations  it 
will  not  carry,  along  with  the  reasons  for 
such  a  decision;  and 

(B)  those  local  television  stations  it 
intends  to  carry. 

(v)  A  satellite  carrier  is  not  required 
to  carry  a  television  station,  for  the 
diuation  of  the  election  cycle,  if  the 
station  fails  to  assert  its  carriage  rights 
by  the  deadlines  established  in  this 
section. 

(2)  New  local-into-local  service,  (i)  A 
new  satellite  carrier  or  a  satellite  carrier 
providing  local  service  in  a  market  for 
the  first  time  on  or  after  July  1 ,  2001 , 
must  notify  local  television  stations  of 
its  intent  to  provide  local-into-local 
service  at  least  60  days  before  it  intends 
to  provide  service  or  decides  to  enter 
into  a  new  television  market.  This 
notification  shall  include  information 
on  the  location  of  the  satellite  carrier's 
designated  local  receive  facility  in  that 
particular  market. 

(ii)  A  local  television  station  shall 
make  its  request  for  carriage,  in  writing, 
no  more  than  30  days  after  receipt  of  the 
satellite  carrier's  notice. 

(iii)  A  satellite  carrier  shall  have  90 
days,  from  the  receipt  of  a  request  for 
carriage,  to  commence  carriage  of  a  local 
television  station. 

(iv)  A  satellite  carrier  shall  notify  a 
local  television  station  in  writing  of  its 
reasons  for  refusing  carriage  within  30 
days  of  the  station's  carriage  request. 

(3)  New  television  stations,  (i)  A 
television  station  providing  over-the-air 
service  in  a  market  for  the  first  time  on 
or  after  July  1,  2001,  shall  be  considered 
a  new  television  station  for  satellite 
carriage  purposes. 

(ii)  A  new  television  station  shall 
make  its  request  for  carriage  between  60 
days  prior  to  commencing  broadcasting 
and  30  days  after  commencing      ^^ 
broadcasting. 

(iii)  A  satellite  carrier  shall  commence 
carriage  within  90  days  of  receiving  the 
request  for  carriage  from  the  television 
broadcast  station  or  whenever  the  new 
television  station  provides  over-the-air 
service. 

(iv)  A  satellite  carrier  shall  notify  a 
new  television  station  in  writing  of  its 
reasons  for  refusing  carriage  within  30 
days  of  the  station's  carriage  request. 

(e)  Market  definitions.  (1)  A  local 
market,  in  the  case  of  both  commercial 
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and  noncommercial  television  broadcast 
stations,  is  the  designated  market  area  in 
which  a  station  is  located,  and  (i)  in  the 
case  of  a  commercial  television 
broadcast  station,  all  commercial 
television  broadcast  stations  licensed  to 
a  community  within  the  same 
designated  market  area  within  the  same 
local  market;  and 

(ii)  in  the  case  of  a  noncommercial 
educational  television  broadcast  station, 
the  market  includes  any  station  that  is 
licensed  to  a  community  within  the 
same  designated  market  area  as  the 
noncommercial  educational  television 
broadcast  station. 

(2)  A  designated  market  area  is  the 
market  area,  as  determined  by  Nielsen 
Media  Research  and  published  in  the 
1999-2000  Nielsen  Station  Index 
Directory  and  Nielsen  Station  Index 
United  States  Television  Household 
Estimates  or  any  successor  publication. 

(3)  A  satellite  carrier  shall  use  the 
1999-2000  Nielsen  Station  Index 
Directory  and  Nielsen  Station  Index 
United  States  Television  Household 
Estimates  to  define  television  markets 
for  the  first  retransmission  consent- 
mandatory  carriage  election  cycle 
commencing  on  January  1 ,  2002  and 
ending  on  December  31,  2005.  The 
2003-2004  Nielsen  Station  Index 
Directory  and  Nielsen  Station  Index 
United  States  Television  Household 
Estimates  shall  be  used  for  the  second 
retransmission  consent-mandatory 
carriage  election  cycle  commencing 
January  1,  2006  and  ending  December 
31,  2008,  and  so  forth  for  each  triennial 
election  pursuant  to  this  section. 
Provided,  however,  that  a  county 
deleted  from  a  market  by  Nielsen  need 
not  be  subtracted  from  a  market  in 
which  a  satellite  carrier  provides  local- 
into-local  service,  if  that  county  is 
assigned  to  that  market  in  the  1999- 
2000  Nielsen  Station  Index  Directory  or 
any  subsequent  issue  of  that 
publication. 

(4)  A  local  market  includes  all 
counties  to  which  stations  assigned  to 
that  market  are  licensed. 

(f)  Receive  facilities.  (1)  A  local 
receive  facility  is  the  reception  point  in 
each  local  market  which  a  satellite 
carrier  designates  for  delivery  of  the 
signal  of  the  station  for  purposes  of 
retransmission. 

(2)  A  satellite  carrier  may  establish 
another  receive  facility  to  serve  a  market 
if  the  location  of  such  a  facilify  is 
acceptable  to  at  least  one-half  the 
stations  with  carriage  rights  in  that 
market. 

(3)  Except  as  provided  in  76.66(d)(2), 
a  satellite  carrier  providing  local-into- 
local  service  must  notify  local  television 
stations  of  the  location  of  the  receive 


facility  by  June  1,  2001  for  the  first 
election  cycle  and  at  least  120  days 
prior  to  the  commencement  of  all 
election  cycles  thereafter. 

(4)  A  satellite  carrier  may  relocate  its 
local  receive  facility  at  the 
commencement  of  each  election  cycle. 
A  satellite  carrier  is  also  permitted  to 
relocate  its  local  receive  facility  during 
the  course  of  an  election  cycle,  if  it 
bears  the  signal  delivery  costs  of  the 
television  stations  affected  by  such  a 
move.  A  satellite  carrier  relocating  its 
local  receive  ^cility  must  provide  60 
days  notice  to  all  local  television 
stations  carried  in  the  affected  television 
market. 

(g)  Good  quality  signal.  (1)  A 
television  station  asserting  its  right  to 
carriage  shall  be  required  to  bear  the 
costs  associated  witii  delivering  a  good 
quality  signal  to  the  designated  local 
receive  facility  of  the  satellite  carrier  or 
to  another  facility  that  is  acceptable  to 
at  least  one-half  the  stations  asserting 
the  right  to  carriage  in  the  local  market. 

(2)  To  be  considered  a  good  quality 
signal  for  satellite  carriage  purposes,  a 
television  station  shall  deliver  to  the 
local  receive  facility  of  a  satellite  carrier 
either  a  signal  level  of  -45dBm  for  UHF 
signals  or  -49dBm  for  VHF  signals  at  the 
input  terminals  of  the  signal  processing 
equipment. 

(3  J  A  satellite  carrier  is  not  required 
to  carry  a  television  station  that  does  not 
agree  to  be  responsible  for  the  costs  of 
delivering  a  good  quality  signal  to  the 
receive  facility. 

(h)  Duplicating  signals.  (1)  A  satellite 
carrier  shall  not  be  required  to  carry 
upon  request  the  signal  of  any  local 
television  broadcast  station  that 
substantially  duplicates  the  signal  of 
another  local  television  broadcast 
station  which  is  secondarily  transmitted 
by  the  satellite  carrier  within  the  same 
local  market,  or  the  signals  of  more  than 
one  local  commercial  television 
broadcast  station  in  a  single  local 
market  that  is  affiliated  with  a  particular 
television  network  unless  such  stations 
are  licensed  to  communities  in  different 
States. 

(2)  A  satellite  carrier  may  select 
which  duplicating  signal  in  a  market  it 
shall  carry. 

(3)  A  satellite  carrier  may  select 
which  network  affiliate  in  a  market  it 
shall  carry.  . 

(4)  A  satellite  carrier  is  permitted  to 
drop  a  local  television  station  whenever 
that  station  meets  the  substantial 
duplication  criteria  set  forth  in  this 
paragraph.  A  satellite  carrier  must  add 

a  television  station  to  its  channel  line- 
up if  such  station  no  longer  duplicates 
the  programming  of  another  local 
television  station. 


(5)  A  satellite  carrier  shall  provide 
notice  to  its  subscribers,  and  to  the 
affected  television  station,  whenever  it 
adds  or  deletes  a  station's  signal  in  a 
particular  local  market  pursuant  to  this 
paragraph. 

(6)  A  commercial  television  station 
substantially  duplicates  the 
programming  of  another  commercial 
television  station  if  it  simultaneously 
broadcasts  the  identical  programming  of 
another  station  for  more  than  50  percent 
of  the  broadcast  week. 

(7)  A  noncommercial  television 
station  substantially  duplicates  the 
programming  of  another  noncommercial 
station  if  it  simultaneously  broadcasts 
the  same  programming  as  another 
noncommercial  station  for  more  than  50 
percent  of  prime  time,  as  defined  by 

§  76.5(n),  and  more  than  50  percent 
outside  of  prime  time  over  a  three 
month  period.  Provided,  however,  that 
after  three  noncommercial  television 
stations  are  carried,  the  test  of 
duplication  shall  be  whether  more  than 
50  percent  of  prime  time  programming 
and  more  than  50  percent  outside  of 
prime  time  programming  is  duplicative 
on  a  non-simultaneous  basis. 

(i)  Channel  positioning.  (1)  No 
satellite  carrier  shall  be  required  to 
provide  the  signal  of  a  local  television 
broadcast  station  to  subscribers  in  that 
station's  local  market  on  any  particular 
channel  number  or  to  provide  the 
signals  in  any  particular  order,  except 
that  the  satellite  carrier  shall  retransmit 
the  signal  of  the  local  television 
broadcast  stations  to  subscribers  in  the 
stations'  local  market  on  contiguous 
chaimels. 

(2)  The  television  stations  subject  to 
this  paragraph  include  those  carried 
under  retransmission  consent. 

(3)  All  local  television  stations  carried 
under  mandatory  carriage  in  a  particidar 
television  market  must  be  offered  to 
subscribers  at  rates  comparable  to  local 
television  stations  carried  under 
retransmission  consent  in  that  same 
market. 

(4)  Within  a  market,  no  satelhte 
carrier  shall  provide  local-into-local 
service  in  a  manner  that  requires 
subscribers  to  obtain  additional 
equipment  at  their  own  expense  or  for 
an  additional  carrier  charge  in  order  to 
obtain  one  or  more  local  television 
broadcast  signals  if  such  equipment  is 
not  required  for  the  receipt  of  other 
local  television  broadcast  signals. 

(5)  All  television  stations  carried 
under  mandatory  carriage,  in  a 
particular  market,  shall  be  presented  to 
subscribers  in  the  same  manner  as 
television  stations  that  elected 
retransmission  consent,  in  that  same 
market,  on  any  navigational  device,  on- 
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screen  program  guide,  or  menu 
provided  by  the  satellite  carrier. 

(j)  Manner  of  carriage.  (1)  Each 
television  station  carried  by  a  satellite 
carrier,  pursuant  to  this  section,  shall 
include  in  its  entirety  the  primary 
video,  accompanying  audio,  and  closed 
captioning  data  contained  in  line  21  of 
the  vertical  blanking  interval  and.  to  the 
extent  technically  feasible,  progam- 
related  material  carried  in  the  vertical 
blanking  interval  or  on  subcarriers.  For 
noncommercial  educational  television 
stations,  a  sateUite  carrier  must  also 
carry  any  program-related  material  that 
may  be  necessary  for  receipt  of 
progranuning  by  persons  with 
disabilities  or  for  educational  or 
language  purposes.  Secondary  audio 
progranuning  must  also  be  carried. 
Where  appropriate  ancLfeasible,  satellite 
carriers  may  delete  signal 
enhancements,  such  as  ghost-canceling, 
from  the  broadcast  signal  and  employ 
such  enhancements  at  the  local  receive 
facility. 

(2)  A  satellite  carrier,  at  its  discretion, 
may  carry  any  ancillary  service 
transmission  on  the  vertical  blanking 
interval  or  the  amal  baseband  of  any 
television  broadcast  signal,  including, 
but  not  limited  to,  multichannel 
television  sound  and  teletext. 

(k)  Material  degradation.  Each  local 
television  station  whose  signal  is  carried 
under  mandatory  carriage  shall,  to  the 
extent  technically  feasible  and 
consistent  with  good  engineering 


practice,  be  provided  with  the  same 
quality  of  signal  processing  provided  to 
television  stations  electing 
retransmission  consent.  A  satellite 
carrier  is  permitted  to  use  reasonable 
digital  compression  techniques  in  the 
carriage  of  local  television  stations. 

(1)  Compensation  for  carriage.  (1)  A 
satellite  carrier  shall  not  accept  or 
request  monetary  payment  or  other 
valuable  consideration  in  exchange 
either  for  carriage  of  local  television 
broadcast  stations  in  fulfillment  of  the 
mandatory  carriage  requirements  of  this 
section  or  for  channel  positioning  rights 
provided  to  such  stations  imder  this 
section,  except  that  any  such  station 
may  be  required  to  bear  the  costs 
associated  with  delivering  a  good 
quality  signal  to  the  receive  facility  of 
the  satellite  carrier. 

(2)  A  satellite  carrier  may  accept 
payments  irom  a  station  pursuant  to  a 
retransmission  consent  agreement. 

(m)  Remedies.  (1)  Whenever  a  local 
television  broadcast  station  believes  that 
a  satellite  carrier  has  failed  to  meet  its 
obligations  under  this  section,  such 
station  shall  notify  the  carrier,  in 
writing,  of  the  alleged  failure  and 
identify  its  reasons  for  believing  that  the 
satellite  carrier  failed  to  comply  with 
such  obligations. 

(2)  The  satellite  carrier  shall,  within 
30  days  after  such  written  notification, 
respond  in  writing  to  such  notification 
and  comply  with  such  obligations  or 


state  its  reasons  for  believing  that  it  is 
in  compliance  with  such  obligations. 

(3)  A  local  television  broadcast  station 
that  disputes  a  response  by  a  satellite 
carrier  that  it  is  in  compliance  with 
such  obligations  may  obtain  review  of 
such  denial  or  response  by  filing  a 
complaint  with  the  Commission,  in 
accordance  with  §  76.7  of  tide  47.  Code 
of  Federal  Regidations.  Such  complaint 
shall  allege  the  manner  in  which  such 
satellite  carrier  has  failed  to  meet  its 
obligations  and  the  basis  for  such 
allegations. 

(4)  The  satellite  carrier  against  which 
a  complaint  is  filed  is  permitted  to 
present  data  and  arguments  to  establish 
that  there  has  been  no  failure  to  meet  its 
obligations  under  this  section. 

(5)  The  Commission  shall  determine 
whether  the  satellite  carrier  has  met  its 
obligations  under  this  section.  If  the 
Commission  determines  that  the 
satellite  carrier  has  failed  to  meet  such 
obligations,  the  Commission  shall  order 
the  satellite  carrier  to  take  appropriate 
remedial  action.  If  the  Commission 
determines  that  the  satellite  carrier  has 
fully  met  the  requirements  of  this 
section,  it  shall  dismiss  the  complaint. 

(6)  The  Commission  will  not  accept 
any  complaint  filed  later  than  60  days 
after  a  satellite  carrier,  either  implicitly 
or  explicitly,  denies  a  television 
station's  carriage  request. 

[PR  Doc.  01-1186  Filed  1-22-01;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
njles. 


DEPARTMENT  OF  TRAf4SPORTATK>N 
Federal  Aviation  Administration 

14  CFR  P^  39 

[Docltel  No.  2000-NM-250-AO] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  747-100,  -200,  -300,  and  747SP 
Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  doctunent  proposes  the 
adoption  of  a  new  airworttuness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  747-100.  -200. 
-300.  and  747SP  series  airplanes.  This 
proposal  would  require  certain 
inspections  to  find  missing  and  alloy- 
steel  taperlock  fasteners  (bolts)  in  the 
diagonal  brace  underwing  fittings;  and 
corrective  actions,  if  necessary.  For 
airplanes  with  missing  or  alloy-steel 
fosteners.  this  proposed  also  would 
mandate  replacement  of  certain 
fasteners  with  new  fasteners,  which 
would  constitute  terminating  action  for 
the  repetitive  inspections.  This  action  is 
necessary  to  prevent  loss  of  the 
imderwing  fitting  load  path  due  to 
missing  or  damaged  alloy-steel 
taperlock  fasteners,  which  could  result 
in  separation  of  the  engine  and  strut 
from  the  airplane.  This  action  is 
intended  to  address  the  identified 
imsafe  condition. 

DATES:  Comments  must  be  received  by 
March  9.  2001. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-114. 
Attention:  Rides  Docket  No.  2000-NM- 
250-AD,  1601  Lind  Avenue.  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 


submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-nprmcomment@faa.gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
"Docket  No.  2000-NM-250-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group. 
P.O.  Box  3707.  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate.  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMA-nON  CONTACT: 
Tamara  L.  Anderson,  Aerospace 
Engineer,  Airframe  Branch.  ANM-120S. 
FAA,  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue,  SW.,  Renton. 
Washington  98055-4056;  telephone 
(425)  227-2771;  fax  (425)  227-1181. 
SUPPLEMENTARY  mFORMATKM: 

CtMBnents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  nde  by  submitting  such 
written  data,  views,  or  argiunents  as 
they  may  desire.  Conununications  shall 
identify  the  Rides  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  Ught 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  buUetin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
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interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Conunents  to 
Docket  Number  2000-NM-250-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2000-NM-250-AD,  1601  Lind  Avenue, 
SW..  Renton.  Washington  98055-4056. 

Discussion 

The  FAA  has  received  a  report 
indicating  that  broken  taperlock 
fasteners  (bolts)  were  found  on  the 
diagonal  brace  underwing  fittings  on  the 
outboard  strut  at  the  Number  1  and 
Number  4  engine  pylons  on  a  Boeing 
Model  747-200  series  airplane  having 
titanium  imderwing  fittings.  According 
to  the  manufecturer's  drawings.  Model 
747-200  series  airplanes  with  titanium 
underwing  fittings  should  only  have* 
taperlock  fasteners  made  of  A286 
corrosion-resistant  steel  installed  on  the 
fitting,  but  investigation  has  revealed 
that  certain  airplanes  may  have 
taperlock  fasteners  made  from  alloy- 
steel  installed.  In  the  case  mentioned 
above,  both  alloy-steel  and  A286 
fasteners  were  found  broken.  Alloy-steel 
fasteners  are  known  to  be  susceptible  to 
corrosion  and  subsequent  stress 
corrosion  cracking.  The  cause  of  the 
broken  A286  fasteners  has  been 
attributed  to  fatigue  cracking  due  to 
certain  alloy-steel  fasteners  on  the  same 
fitting  cracking  and  increasing  the  load 
on  the  A286  fasteners.  Such  conditions, 
if  not  corrected,  coidd  result  in  loss  of 
the  underwing  fitting  load  path  and 
separation  of  the  engine  and  strut  &t>m 
the  airplane. 

The  subject  alloy-steel  taperlock 
fasteners  on  Boeing  Model  747-200 
series  airplanes  may  also  be  on  certain 
Boeing  Model  747-100.  -300.  and  SP 
series  airplanes.  Therefore,  all  of  these 
airplanes  are  subject  to  the  same  unsafe 
condition. 
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Related  Rulemaking 

This  proposed  AD  is  related  to  AD 
2000-03-22,  amendment  39-11582  (65 
FR  8640.  February  22,  2000).  which  is 
applicable  to  certain  Boeing  Model  747- 
100.  -200.  and  747SP  series  airplanes 
having  alumintun  underwing  fittings. 
These  airplanes  were  delivered  with 
taperlock  bolts  of  alloy-steel  installed  in 
the  underwing  fittings.  That  AD  requires 
repetitive  detailed  visual  and  ultrasonic 
inspections  to  detect  missing,  damaged, 
or  broken  taperlock  bolts  in  the  diagonal 
brace  underwing  fittings;  and  corrective 
actions,  if  necessary.  That  AD  also 
requires  eventual  replacement  of  the  aft 
10  taperlock  bolts  with  new  fasteners, 
which  constitutes  terminating  action  for 
the  repetitive  inspections.  This  NPRM 
proposes  similar  actions  for  Boeing 
Model  747-100.  -200,  -300,  and  747SP 
series  airplanes  having  alloy-steel 
taperlock  festeners  in  titanium 
undervring  fittings. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  747- 
57A2312,  dated  Jime  15,  2000,  which 
describes  procedures  for  a  one-time 
detailed  visual  inspection  to  find 
missing  taperlock  fasteners  and  a  one- 
time magnetic  inspection  to  find  alloy- 
steel  taperlock  fasteners.  For  airplanes 
on  which  alloy-steel  or  missing 
taperlock  fasteners  are  found,  the 
service  bulletin  describes  procedures  for 
repetitive  ultrasonic  inspcwirtions  to  find 
damaged  (cracked  or  broken)  alloy 
taperlock  fasteners,  and  follow-on 
actions,  if  necessary,  including 
ultrasonic  inspection  to  find  damaged 
non-alloy  taperlock  fasteners,  and 
replacement  of  damaged  fasteners  with 
new  fasteners.  Replacement  of  fasteners 
involves  performing  an  open-hole  high 
frequency  eddy  current  (HFEC) 
inspection  to  detect  cracks  at  the  bolt 
hole  locations,  and  replacing  damaged 
and  missing  taperlock  fasteners  with 
new  fasteners.  Such  replacement 
terminates  the  repetitive  inspections 
described  previously.  Accomplishment 
of  the  actions  specified  in  the  service 
bulletin  is  intended  to  adequately 
address  the  identified  unsafe  condition. 

Explanation  of  Requirements  of 
PropoeedRule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously,  except  as 
discussed  below. 


Difiierences  Between  Proposed  AD  and 
Service  Bulletin 

Incorporation  of  the  terminating 
action  stated  in  the  referenced  service 
bulletin  is  optional,  but  this  AD 
proposes  to  mandate,  within  48  months 
after  the  effective  date  of  this  AD,  the 
open-hole  inspection  and  replacement 
of  certain  fasteners  with  new  fasteners 
stated  in  the  referenced  service  bulletin 
as  terminating  action  for  the  repetitive 
inspections.  The  FAA  has  determined 
that  long-term  continued  operational 
safety  will  be  better  assured  by  design 
changes  to  remove  the  sotirce  of  the 
problem,  rather  than  by  repetitive 
inspections.  Long-term  inspections  may 
not  be  providing  the  degree  of  safety 
assurance  necessary  for  the  transport 
airplane  fleet.  This,  together  with  a 
better  understanding  of  the  human 
factors  associated  with  numerous 
continued  inspections,  has  led  the  FAA 
to  consider  placing  less  emphasis  on 
inspections  and  more  emphasis  on 
design  improvements.  The  proposed 
replacement  requirement  is  in 
consonance  with  these  conditions. 

In  addition,  the  service  bulletin 
specifies  that  the  manufacturer  must  be 
contacted  for  repair  of  certain 
conditions,  but  this  proposal  would 
require  the  repair  of  those  conditions  to 
be  accompUshed  per  a  method  approved 
by  the  FAA;  or  per  data  meeting  the 
type  certification  basis  of  the  airplane 
approved  by  a  Boeing  Company 
IDesignated  Engineering  Representative 
who  has  been  authorized  by  the  FAA  to 
make  such  findings.  For  a  method  to  be 
approved,  the  approval  letter  must 
specifically  reference  this  AD. 

Cost  Impact 

There  are  approximately  363 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
60  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

It  would  take  approximately  2  work 
hours  per  airplane  to  accomplish  the 
proposed  visual  and  magnetic 
inspections,  at  an  average  labor  rate  of 
$60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
inspections  on  U.S.  operators  is 
estimated  to  be  $7,200,  or  $120  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  futtue  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 


actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Govenunent  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132.    . 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation:  (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regxilatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  .the  caption 
ADDRESSES. 

Ust  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  2000-NM-250-AD. 

Applicability:  Model  747-100.  -200,  -300. 
and  747SP  series  airplanes,  equipped  with 
titanium  diagonal  brace  underwing  fittings; 
as  listed  in  Boeing  Alert  Service  Bulletin 
747-57A2312,  dated  lune  15,  2000; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
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provision,  regardless  of  whether  it  has  been 
raodiRed.  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  nlfethod  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  the  underwing  fitting 
load  path  due  to  missing  or  damaged 
taperlock  fasteners,  which  could  result  in 
separation  of  the  engine  and  strut  from  the 
airplane,  accomplish  the  following: 

Repetitive  Inspec:tions 

(a)  Within  12  months  after  the  effective 
date  of  this  AD:  Do  a  one-time  detailed  visual 
inspection  of  the  diagonal  brace  underwing 
fitting  at  the  Number  1  and  Number  4  engine 
pylons  to  find  missing  taperlock  fasteners 
(bolts),  and  a  magnetic  inspection  to  find 
aUoy-steel  fasteners  per  Part  1  of  the 
Accomplishment  Instructions  of  Boeing  Alert 
Service  Bulletin  747-57A2312,  dated  June 
15,2000. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
.  structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lifting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  insp>ector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surfece 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(1)  If  no  alloy-steel  fasteners  are  found  and 
no  fasteners  are  missing,  no  further  action  is 
required  by  this  AD. 

(2)  If  any  alloy-steel  fasteners  asB  found  or 
any  fasteners  are  missing,  before  further  ' 
flight,  do  an  ultrasonic  inspection  of  the 
alloy-steel  fasteners  to  find  damage  per  Part 
2  of  the  Accomplishment  Instructions  of  the 
service  bulletin. 

(i)  If  no  damaged  alloy-steel  fasteners  are 
found,  and  no  fasteners  are  missing:  Repeat 
the  ultrasonic  inspection  thereafter  at 
intervals  not  to  exceed  18  months  until 
accomplishment  of  the  terminating  action 
required  by  paragraph  (b)  of  this  AD. 

(ii)  If  any  damaged  alloy-steel  fasteners  are 
found,  or  any  fasteners  are  missing:  Before 
further  flight,  do  an  ultrasonic  inspection  of 
all  10  aft  fasteners  (including  non-alloy  steel) 
per  Part  2  of  the  Accomplishment 
Instructions  of  the  service  bulletin.  Before 
further  flight,  replace  damaged  and  missing 
fasteners  with  new  fasteners  per  Part  3  of  the 
Accomplishment  Instructions  of  the  service 
bulletin,  except  as  provided  by  paragraph  (c) 
of  this  AD.  Thereafter,  repeat  the  inspection 
of  the  remaining  alloy-steel  fasteners  at 
intervals  not  to  exceed  18  months  until 
accomplishment  of  the  terminating  action 
required  by  paragraph  (b)  of  this  AD. 


Terminating  Action 

(b)  Within  48  months  after  the  effective 
date  of  this  AD:  Do  the  actions  required  by 
paragraphs  {b)(l)  and  (b)(2),  or  (b)(3)  of  this 
AD,  per  Boeing  Alert  Service  Bulletin  747- 
57A2312,  dated  June  15,  2000. 
Accomplishment  of  the  actions  specified  in 
this  paragraph  constitutes  terminating  action 
for  the  repetitive  inspection  requirements  of 
this  AD. 

(1)  Perform  an  open-hole  high  frequency 
eddy  current  (HFEC)  inspection  to  detect 
cracks  at  the  bolt  hole  locations  of  the  aft  10 
taperlock  fasteners  in  the  diagonal  brace 
underwing  fitting  at  the  Number  1  and 
Number  4  engine  pylons  per  Part  3  of  the 
Accomplishment  Instructions  of  the  service 
bulletin.  If  any  cracking  is  detected,  before 
further  flight,  perform  applicable  corrective 
actions  per  the  service  bulletin,  except  as 
provided  by  paragraph  (c)  of  this  AD. 

(2)  Before  further  flight:  Replace  all  10  aft 
taperlock  fasteners  with  new,  improved 
fasteners  per  Part  3  of  the  Accomplishment 
Instructions  of  the  service  bulletin. 

(3)  Do  an  ultrasonic  inspection  to  find 
damaged  fasteners  per  Part  2  of  the 
Accomplishment  Instructions  of  the  service 
bulletin.  Before  further  flight,  replace  all 
damaged  non-alloy  steel  and  all  alloy-steel 
fasteners  with  new  fasteners  per  Part  3  of  the 
Accomplishment  Instructions  of  the  service 
bulletin.  Do  an  open-hole  HFEC  inspection 
before  installation  of  the  new  fasteners,  if  any 
cracking  is  found,  before  further  flight, 
perform  applicable  corrective  actions  per  the 
service  bulletin,  except  as  provided  by 
paragraph  (c)  of  this  AD. 

Corrective  Actions 

(c)  If  any  cracking  of  the  bolt  hole  that 
exceeds  the  limits  specified  in  the  service 
bulletin  is  found,  or  if  any  non-alloy  steel 
bolt  is  found  to  be  damaged,  during  any 
inspection  required  by  this  AD,  and  the  • 
bulletin  specifies  to  contact  Boeing  for 
appropriate  action:  Before  further  flight, 
repair  per  a  method  approved  by  the 
Manager,  Seattle  Aircraft  Certification  Office 
(ACO),  FAA;  or  per  data  meeting  the  type 
certification  basis  of  the  airplane  approved 
by  a  Boeing  Company  Designated 
Engineering  Representative  who  has  been 
authorized  by  the  Manager,  Seattle  ACO,  to 
make  such  findings.  For  a  repair  method  to 
be  approved  by  the  Manager,  Seattle  ACO,  as 
required  by  this  paragraph,  the  Manager's 
approval  letter  must  specifically  reference 
this  AD. 

Spares 

(d)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  on  any  airplane,  a 
fastener,  part  number  BACB30PE{ )  *  ( );  or 
any  other  fastener  made  of  4340,  8740, 
PHI 3-8  Mo  or  H-11  steel,  in  the  locations 
specified  in  this  AD. 

Alternative  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 


comments  and  then  send  it  to  the  Manager, 
Seattle  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permit 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  January 
16.  2001. 
Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  01-1890  Filed  1-22-01;  8:45  am] 
B«JJNG  CODE  4«10-1>-^ 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  OO-ANM-12] 

Proposed  establishment  of  Class  E 
airspace,  Heber  City,  UT 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTKM:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  action  proposes  to 
establish  Class  E  airspace  at  Heber  City, 
UT.  A  new  Area  Navigation  (RNAV) 
Standard  Instrument  Approach 
Procedure  (SLAP)  to  Heber  City  Muni- 
Russ  McDonald  Field  has  made  this 
proposal  necessary.  Additional  Class  E 
700  feet,  and  1.200  feet  controlled 
airspace,  above  the  surface  of  the  earth 
is  required  to  contain  aircn^  executing 
the  RNAV-A-SIAP  to  Heber  City  Muni- 
Russ  McDonald  Field.  The  intended 
effect  of  this  proposal  is  to  provide 
adequate  controlled  airspace  for 
Instnunent  Flight  Rules  (IFR)  operations 
at  Heber  City  Muni-Russ  McDonald 
Field,  Heber  City.  UT. 
DATES:  Comments  must  be  received  on 
or  before  March  9.  2001. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
Airspace  Branch.  ANM-520,  Federal 
Aviation  Administration.  Docket  No. 
OO-ANM-12.  1601  Lind  Avenue  SW. 
Renton.  Washington  98055-4056. 
An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  office  of  the  Manager.  Air  Traffic 
Division,  Airspace  Branch,  at  the 
address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Durham,  ANM-520.7,  Federal 
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Aviation  Administration,  Docket  No. 
OO-ANM-12,  1601  Lind  Avenue  SW, 
Renton,  Washington  98055-4056: 
telephone  number:  (425)  227-2527. 
SUPPLEMENTARY  INFORMATION: 

Comnients  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposal  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments,  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helphil  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  related 
aspects  of  the  proposal. 
Communications  shoiUd  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
Usted  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  action  must  submit, 
with  those  conunents,  a  self-addressed 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  OO- 
ANM-12."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  action  may  be  changed  in  the 
light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  at  the  address  listed 
above  both  before  and  after  the  closing 
date  for  conunents.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration, 
Airspace  Branch.  ANM-520, 1601  Lind 
Avenue  SW,  Renton,  Washington 
98055-4056.  Conunimications  must 
identify  the  docket  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  futiue 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2 A,  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendments  to  Title  14  Code  of  Federal 
Regulations,  part  71  (14  CFR  part  71)  by 
establishing  Class  E  airspace  at  Heber 
City,  UT.  A  new  RNAV  SIAP  to  Heber 
Qty  Muni-Russ  McDonald  Field  has 


made  this  proposal  necessary. 
Additional  controlled  airspace  from  700 
feet,  and  1,200  feet,  above  the  siu-face  is 
required  to  contain  aircraft  executing 
the  RNAV-A  SIAP  to  Heber  City  Muni- 
Russ  McDonald  Field.  The  FAA 
establishes  Class  E  airspace  where 
necessary  to  contain  aircraft 
transitioning  between  the  terminal  and 
en  route  environments.  The  intended 
effect  of  this  proposal  is  designed  to 
provide  for  the  safe  and  efficient  use  of 
the  navigable  airspace.  This  proposal 
would  promote  safe  flight  operations 
under  IFR  at  the  Heber  City  Muni-Russ 
McDonald  Field  and  between  the 
terminal  and  en  route  transition  stages. 

The  area  would  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datum  83. 
Class  E  airspace  areas  upward  from  700 
feet  or  more  above  the  surface  of  the 
earth,  are  pubUshed  in  Paragraph  6005, 
of  FAA  Order  7400. 9H  dated  September 
1,  2000,  and  effective  September  16, 
2000,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  designation  listed  in  this 
dociunent  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  as 
established  body  of  technical 
regiilations  for  which  fi«quent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11013;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procediues  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  hot  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 


PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963Comp.,p.  389. 

§71.1        [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  part  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9H, 
Airspace  Designations  and  Reporting 
Points,  dated  September  1,  2000,  and 
effective  September  16.  2000.  in 
amended  as  follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

*         •         *         *         * 

ANM  UT  E5  Heber  City,  UT  (NEW] 
Heber  City  Muni-Russ  McDonald  Field,  UT 
(iat.  40''28'55'N.,  long.  111°25'44'W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  the  5-mile 
radius  of  the  Heber  City  Muni-Russ 
McDonald  Field,  and  within  2  miles  each 
side  of  the  010°  bearing  from  the  airport 
extending  to  7.8  miles,  and  within  2  miles 
each  side  of  the  160°  bearing  extending  to  8.9 
miles;  and  that  airspace  extending  upward 
from  1,200  feet  above  the  surface  that  Iat. 
41°13'45'N.,  long.  111°24'20'W..  in  a  line 
clockwise  to  Iat.  41°11'34'N.,  long. 
111°09'28'W.,  to  Iat.  40°09'40TnI., 
111°15'42'W.,  to  Iat.  40°10'52'N.,  long. 
111°34'57'W.,  to  origin,  and  excluding  that 
airspace  within  Federal  airways;  and  Salt 
Lake  City.  UT;  and  the  Evanston,  WY,  Class 
E  airspace  areas. 


Issued  in  Seattle,  Washington,  on 
November  27,  2000. 
Dan  A.  Boyle, 

Assistant  Manager,  Air  Traffic  Division, 
Northwest  Mountain  Region. 
(FR  Doc.  01-2040  Filed  1-22-01;  8:45  am] 
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action:  Notice  of  proposed  rulemaking 
and  request  for  comments. 

SUMMARY:  The  Corps  of  Engineers 
proposes  to  amend  its  regvdations  on 
procedures  to  navigate  the  St.  Marys 
Falls  Canal  and  Soo  Locks  at  Sault  St. 
Marie,  Michigan  to  incorporate  changes 
in  navigation  safety  procediues 
published  in  three  Notice  to  Navigation 
Interests  issued  on  March  29,  2000.  We 
propose  to  remove  reference  to  oil 
tankers  having  draft  and  beam 
permitting  transit  through  the  Canadian 
lock,  since  the  Canadian  lock  no  longer 
can  handle  oil  tankers.  We  propose  to 
prohibit  the  cleaning  and  gas  freeing  of 
tanks  on  all  hazardous  material  cargo 
vessels  while  either  in  the  lock  or  while 
in  any  part  of  the  Soo  Locks  approach 
canals.  As  an  additional  vessel  safety 
measure,  we  propose  to  limit  movement 
to  a  single  vessel  whenever  a  tank  vessel 
is  within  the  limits  of  the  lock  piers 
either  above  or  below  the  locks.  We  also 
propose  to  allow  tankers  with  any  type 
cargo  to  transit  the  MacArthur  Lock 
when  the  locks  park  is  closed,  while 
tankers  carrying  non-combustible 
products  will  be  allowed  to  transit  the 
MacArthur  Lock  when  the  park  is  open. 
We  propose  to  clarify  that  vessels 
carrying  explosives  are  prohibited  from 
transiting  U.S.  Locks., 
DATES:  Written  comments  must  be 
received  by  March  9.  2001. 
ADDRESSES:  U.S.  Army  Corps  of 
Engineers.  ATTN:  CECW-OD.  441  G 
Street.  NW,  Washington,  DC  20314- 
1000.  Comments  may  also  be  faxed  to 
(202)  761-1685  or  e-mail  to 
James.D.Hilton@usace.army.mil. 

FOR  FURTHER  INFORIilATlON  CONTACT:  Mr. 
Jim  Hilton,  Dredging  and  Operations 
Branch  (CECW-OD)  at  (202)  761-4669 
or  Mr.  David  L.  DiUong.  Chief, 
Engineering  Technical  Services.  Detroit 
District  at  (313)  226-6794. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  its  authority  in  Section  4  of  the  Rivers 
and  Harbors  Aet  of  August  18.  1894  (28 
Stat.  362;  33  U.S.C.  1).  the  Corps  is 
proposing  to  amend  the  regulations  in 
33  CFR  part  207.441(b).  (4).  and  (5).  The 
regulation  governing  the  operation  of 
the  St.  Marys  Falls  Canal  and  locks.  33 
CFR  207.441  was  adopted  on  March  6. 
1954  (19  FR  1275)  and  has  been 
eunended  at  various  times. 

Paragraph  (b)  is  being  amended  to 
delete  reference  to  classes  of  vessels 
permitted  to  transit  the  U.S.  locks  or 
enter  any  of  the  United  States  approach 
canals.  Paragraph  (b)(4)  is  being  further 
amended  by  deleting  reference  to  oil 
tankers  being  permitted  to  transit 
through  the  Canadian  lock,  as  the 
Canadian  lock  has  been  refurbished  and 


can  no  longer  accommodate  oil  tankers. 
In  addition,  paragraph  (b)(4)  is  amended 
by  deleting  reference  to  personnel 
smoking  onboard  tankers  while  in  the 
lock  area,  as  prohibiting  smoking  is 
included  in  33  CFR  207.440(s). 
Paragraph  (b)(4)  is  being  amended  and 
rewritten  to  impro\^e  vessel  safety  by 
adding  subparagraphs(b)(4)  (i),  (ii),  and 
(iii).  Subparagraph  (b)(4)(i)  prohibits  the 
cleaning  and  gas  freeing  of  tanks  on  all 
hazardous  material  cargo  vessels  (as 
defined  in  49  CFR  part  171),  while  the 
vessel  is  either  in  the  lock  or  in  any  part 
of  the  Soo  Locks  approach  canals  frwm 
the  outer  end  of  the  east  center  pier  to 
the  outer  end  of  the  southwest  pier.  Sub 
paragraph  (b)(4)  (ii)  is  being  added  for 
safety  purposes  to  limit  vessel 
movement  to  a  single  vessel  whenever 
a  tank  vessel  canying  hazardous  cargo 
is  within  the  limits  of  the  lock  piers 
either  above  or  below  the  locks. 
Subparagraph  (b)(4)(iii)  is  being  added 
to  allow  tarikers  carrying  any  type  of 
cargo  to  transit  MacArthur  Lock  when 
the  locks  park  is  closed.  Tankers 
carrying  non-combustible  products  that 
will  not  react  hazardously  with  water 
will  be  allowed  to  transit  MacArthur 
Lock  when  the  park  is  open. 

Paragraph  (b)  (5)  is  being  amended  to 
add  a  phrase  to  clarify  that  vessels 
carrying  explosives  are  prohibited  from 
transiting  the  U.S.  Locks. 

This  proposed  rule  is  not  a  major  nde 
for  the  purposes  of  Executive  Order 
12866.  As  required  by  the  Regvdatory 
Flexibility  Act,  the  Corps  of  Engineers 
certifies  that  this  proposed  rule  will  not 
have  a  significant  impact  on  small 
business  entities. 

List  of  Sul^ects  in  33  CFR  Part  207 

Navigation  (water).  Water 
transportation.  Vessels. 

For  reasons  set  out  in  the  preamble. 
Title  33.  Chapter  D  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  207— NAVIGATION 
REGULATIONS 

1.  The  authority  citation  for  part  207 
continues  to  read  as  follows: 

Authority:  28  Stat.  362  (33  U.S.C.  1) 

2.  Section  207.441  is  amended  by 
revising  paragraphs  (b)  introductory 
text,  (b)(4)  and  (b)(5)  to  read  as  follows: 

$207,441  «    St  Marys  Falls  Canal  and 
Locks,  Mtch.;  security. 

*         *         *         *         »     ' 

(b)  Restrictions  on  transit  of  vessels. 

***** 

(4)  Tanker  vessels — (i)  Hazardous 
material.  Cleaning  and  gas  freeing  of 
tanks  on  all  hazardous  material  cargo 


vessels  (as  defined  in  49  CFR  part  171) 
shall  not  take  place  in  a  lock  or  any  part 
of  the  Soo  Locks  approach  canals  from 
the  outer  end  of  the  east  center  pier  to 
the  outer  end  of  the  southwest  pier. 

(ii)  Approaching.  Whenever  a  tank 
vessel  is  approaching  the  Soo  Locks  and 
within  the  limits  of  the  lock  piers  (outer 
ends  of  the  southwest  and  east  center 
piers)  either  above  or  below  the  locks, 
no  other  vessel  will  be  released  from  the 
locks  in  the  direction  of  the  approaching 
tank  vessel  until  the  tank  vessel  is 
within  the  lock  chamber  or  securely 
moored  to  the  approach  pier.  Whenever 
a  tank  vessel  is  within  a  Soo  Lock 
Chamber,  the  tank  vessel  will  not  be 
released  from  the  lock  until  the  channel 
within  the  limits  of  the  lock  piers  either 
above  or  below  the  lock,  in  the  direction 
of  the  tank  vessel,  is  clear  of  vessels  or 
vessels  therein  are  securely  moored  to 
the  approach  pier.  This  limits 
movement  to  a  single  vessel  whenever 
a  tank  vessel  is  within  the  limits  of  the 
lock  piers  either  above  or  below  the 
locks.  Tank  vessels  to  which  the  above 
applies  include  those  vessels  carrying 
fuel  oil.  gasoline,  crude  oil  or  other 
flammable  liquids  in  bulk,  including 
vessels  that  are  not  gas  free  where  the 
previous  cargo  was  one  of  these  liquids. 

(iii)  Lock  parks.  Except  as  provided  in 
paragraph  (b)(5)  of  this  section,  tankers 
with  any  type  cargo  will  be  permitted  to 
transit  the  MacArthur  Lock  when  the 
locks  park  is  closed.  The  exact  dates  and 
times  that  the  park  is  closed  varies,  but 
generally  these  periods  are  from 
midnight  to  6:00  a.m.  June  through 
September  with  one  or  two  hour  closure 
extensions  in  the  early  and  late  seasons. 
Tankers  carrying  non-combustible 
products  that  will  not  react  hazardously 
with  water  or  tankers  that  have  been 
purged  of  gas  or  hazardous  fumes  will 
be  allowed  to  transit  the  MacArthur 
Lock  when  the  park  is  open. 

(5)  All  vessels  carrying  explosives  are 
prohibited  from  transiting  the  U.S. 
Locks. 


Dated:  January  4.  2001. 
Approved. 
Alfrvd  H.  Foxx.  .       . 

Colonel,  U.S.  Army  Executive  Director  for 
Civil  Works. 

[FR  Doc.  01-1752  Filed  1-22-01;  8:45  am] 

BILUNG  CODE  371(M(L-P 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  2 

[ET  Dodwt  No.  00-258,  RM-9911,  RM-9920, 
FCC  00-455] 

New  Advanced  Wireless  Services 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  explores  the 

possible  use  of  frequency  bands  below 
3  GHz  to  support  the  introduction  of 
new  advanced  wireless  services, 
including  third  generation  ("30")  as 
well  as  futiue  generations  of  wireless 
systems.  Advanced  wireless  systems 
could  provide,  for  example,  a  wide 
range  of  voice,  data,  and  broadband 
services  over  a  variety  of  mobile  and 
fixed  networks.  By  these  actions,  we 
initiate  proceedings  to  provide  for  the 
introduction  of  new  advanced  wireless 
services  to  the  public,  consistent  with 
our  obligations  under  section  706  of  the 
1996  Telecommiuiications  Act,  and 
promote  increased  competition  among 
terrestrial  services. 

DATES:  Comments  must  be  submitted  on 
or  before  February  22,  2001,  and  reply 
comments  on  or  before  March  9,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rodney  Small,  Ira  Keltz,  or  Geraldine 
Matise.  Office  of  Engineering  and 
Technology,  (202)  418-2452,  (202)  418- 
0616,  or  (202)  418-2322,  respectively; 
internet:  rsmaU@fcc.gov,  ikeltz@fcc.gov, 
or  gmatise@fcc.gov,  respectively. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  ET  Docket  No. 
00-258.  FCC  00-455,  adopted  December 
29,  2000.  and  released  January  5,  2001. 
The  full  text  of  this  decision  is  available 
on  the  Commission's  Internet  site,  at 
www.fcc.gov.  It  is  also  available  for 
inspection  and  copying  during  regular 
business  hours  in  the  FCC  Reference 
Center,  Room  CY-A257,  445  12th  Street, 
SW,  Washington,  DC,  and  also  may  be 
purchased  from  the  Commission's 
duplication  contractor.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800. 

Summary  of  Notice  of  Proposed  Rule 
Making 

1.  In  November  1999,  the  Commission 
issued  a  Policy  Statement,  in  which  we 
set  forth  guiding  principles  for  our 
spectrum  management  activities  in  the 
new  millenniiun  and  discussed 
reallocating  several  bands  for  new 
advanced  mobile  and  fixed 
conunimications  services.  In  developing 


the  allocation  proposals  presented 
below,  we  have  been  guided  in  large 
measiue  by  the  principles  set  forth  in 
our  Policy  Statement.  14  FCC  Red  19868 
(1999).  We  are  proposing  a  flexible 
allocation  approach  for  the  provision  of 
advanced  wireless  services.  As 
indicated  in  the  Pohcy  Statement,  a 
flexible  allocation  approach  will  allow 
licensees  fi-eedom  in  determining  the 
services  to  be  offered  and  the 
technologies  to  be  used  in  providing 
those  services.  This  flexibility  wrill 
allow  licensees  to  make  the  most 
efficient  use  of  their  assigned 
frequencies  in  response  to  market 
forces. 

2.  The  fundamental  issues  in  this 
proceeding  are  the  amoimt  of  additional 
spectrum  that  should  be  made  available 
for  use  by  new  advanced  mobile  and 
fixed  services,  including  3G  systems, 
and  the  frequency  bands  in  which  this 
spectrum  should  be  located.  The 
International  Telecommunication  Union 
("ITU")  has  identified  a  number  of 
frequency  bands  that  could  be  used  for 
advanced  mobile  and  fixed 
communications  services,  including  30 
systems,.  Some  of  these  bands  already 
are  used  in  the  United  States  for  first  or 
second  generation  wireless  systems  that 
may  transition  to  advanced  wireless 
systems  over  time.  Consequently,  this 
NPRM  will  focus  primarily  on 
additional  frequency  bands  for  possible 
use  by  advanced  mobile  and  fixed 
systems,  including  two  frequency  bands 
that  are  not  ciurently  available  for  non- 
Federal  Oovemment  use.  We  have 
included  these  bands  in  our  analysis  in 
order  to  develop  a  complete  record  on 
all  possible  frequency  bands  for  new 
advanced  mobile  and  fixed  systems.  We 
expect  that  the  record  developed  in 
response  to  this  NPRM  will  inform  oiu 
decisions  on  the  amount  of  spectrum  to 
allocate  or  designate  fivm  each 
candidate  band  for  advanced  wireless 
systems. 


A.  Service  Requirements 

3.  We  request  comment  on  a  variety 
of  issues  regarding  the  introduction  of 
advanced  wireless  services,  including: 
the  types  of  services  likely  to  be  offered 
and  the  time  period  over  which  they 
would  be  introduced;  the  technical 
standards  for  systems  likely  to  be 
deployed  (e.g.,  data  rates,  modulation 
techniques);  the  ability  to  transition 
existing  systems  to  advanced  systems; 
and  steps  to  facilitate  global  or  regional 
roaming.  We  request  comment  on  how 
much  additional  spectnun  will  be 
needed  to  satisfy  luunet  and  projected 
mobile  requirements  such  as  toll-quality 
voice,  high-speed  data  including 
Internet  and  other  multimedia 


applications,  and  full-motion  video. 
What  size  spectrum  blocks  would  be 
appropriate  to  implement  advanced 
wireless  systems?  What  is  the  minimum 
spectnun  block  size  needed?  When  will 
additional  spectnun  be  needed?  We 
note  that  whether  spectrum  is  clear, 
shared,  or  segmented  may  impact  the 
amoimt  of  spectrum  required,  and  the 
amoimt  of  spectrum  that  may  be  made 
available.  Commenters  should  be 
mindful  that  the  total  amount  of 
spectrum  and  the  size  of  spectrum 
blocks  will  affect  the  amount  of 
competition  that  could  be  introduced  in 
the  provision  of  advanced  wireless 
services. 

B.  Spectrum  Requirements 

4.  In  this  proceeding,  we  believe  that 
it  is  prudent  to  explore  the  possible  use 
of  several  fi^quency  bands  that  could  be 
used  for  advanced  wireless  systems.  We 
believe  in  this  way  we  can  ensure  that 
the  spectrum  needs  for  advanced 
services,  such  as  30,  can  best  be  met. 
We  first  explore  the  possible  use  of 
frequency  bands  already  being  used  by 
cellular  and  PCS  systems  and  other 
spectrum  that  will  soon  be  available  for 
additional  mobile  and  fixed  service  use. 
We  then  explore  the  possible  use  of  five 
additional  fi^uency  bands  for 
advanced  wireless  systems.  We  propose^ 
to  allocate  for  mobile  and  fixed  services 
the  1710-1755  MHz  band  that  was 
designated  for  reallocation  from  Federal 
Government  to  non-Federal  Government 
use  under  two  statutory  directives,  the 
1993  Omnibus  Budget  Reconciliation 
Act  ("OBRA-93")  and  the  Balanced 
Budget  Act  of  1997  ("BBA-97").  Next, 
we  seek  comment  on  providing  mobile 
and  fixed  service  allocations  for  the 
1755-1850  MHz  band,  if  spectrum  in 
the  band  is  made  available  for  non- 
Federal  Govenunent  use,  with  some 
continued  Federal  use.  Next,  we 
propose  to  designate  advanced  mobile 
and  fixed  service  use  of  the  2110-2150 
MHz  and  2160-2165  MHz  bands  that 
were  identified  for  reallocation  under 
the  Commission's  1992  Emerging 
Technologies  proceeding.  Finally,  we 
seek  comment  on  various  approaches 
for  the  2500-2690  MHz  band. 

5.  We  also  solicit  comment  on  several 
options  for  pairing  these  frequency 
bands.  Although  our  options  do  not 
exhaust  the  range  of  all  possible 
spectrum  options,  we  believe  that 
asking  for  comment  on  specific  options 
will  help  focus  the  record.  We  also 
solicit  comment  on  other  possible 
arrangements  and  pairing  options  across 
all  of  the  bands  discussed  in  the  NPRM. 
In  soliciting  comment  on  these  options, 
we  tentatively  conclude  that  we  should 
not  reserve  any  spectrum  exclusively  for 
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advanced  wireless  systems,  but  rather 
should  make  additional  spectrum 
available  generally  for  mobile  and  fixed 
use  as  proposed  in  our  November  1999 
Policy  Statement.  We  believe  that 
reserving  spectrum  in  the  United  States 
exclusively  for  30  mobile  is  not  the  best 
approach  and  that  the  determination  of 
the  best  use  of  these  bands  should  be 
left  to  market  forces.  Finally,  we  note 
that  we  recently  adopted  a  Policy 
Statement,  15  FCC  Red  80367  (2000), 
and  a  Notice  of  Projjosed  Rule  Making, 
15  FCC  Red  81475  (2000)  on  secondary 
markets,  in  which  we  recognized  that  a 
functioning  system  of  secondary 
markets  could  increase  the  amount  of 
spectrum  available  to  prospective  users, 
uses,  and  to  new  wireless  technologies 
by  making  more  effective  use  of 
spectrum  already  assigned  to  existing 
licensees.  The  deplojrment  of  advanced 
wireless  services  in  some  of  the 
frequency  bands  described  below  could 
be  facilitated  by  the  introduction  of 
increased  flexibility  and  other  features 
designed  to  encourage  secondary 
markets  for  spectrum  in  these  bands. 

(a)  Currently  Allocated  Spectrum 

6.  As  noted  in  the  NPRM,  the  ITU  has 
identified  for  possible  30  systems 
several  frequency  bands,  portions  of 
which  in  the  United  States 
(approximately  210  megahertz  of 
spectrum)  are  afready  allocated  or  in  use 
for  Mobile  and  Fixed  services.  The  806- 
960  MHz  and  the  1850-1910/1930-1990 
MHz  bands,  which  are  currently  used  by 
cellular.  Specialized  Mobile  Radio,  and 
broadband  Personal  Communications 
services,  may  eventually  be  transitioned 
for  use  by  advanced  wireless  systems.  In 
addition,  approximately  70  megahertz  of 
spectrum  that  is  already  allocated  for 
Mobile  and  Fixed  services  and  could  be 
used  to  deploy  new  advanced  wireless 
systems  has  yet  to  be  auctioned  in  many 
parts  of  the  country.  Approximately  40 
megahertz  of  new  spectrum  is  in  the 
1850-1910/1930-1990  MHz  bands,  and 
approximately  30  megahertz  of  new 
spectrum  is  in  the  746-806  MHz  band, 
which  was  recently  allocated  for  fixed 
and  mobile  services.  We  seek  comment 
on  the  potential  use  of  these  bands  for 
deploying  advanced  wireless  systems. 
Commenters  should  address  when 
advanced  wireless  systems  could  be 
deployed  in  this  spectrum;  how  much 
spectrum  in  these  bands  could  be  used 
for  advanced  wireless  systems;  any 
regulatory  impediments  for  using  this 
spectrum  for  advanced  wireless 
systems;  the  impact  of  using  these  bands 
on  global  roaming,  harmonization  and 
economies  of  scale;  and  any  other 
considerations  relevant  to  deploying 
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advanced  wireless  systems  in  this 
spectrum. 

(b)  Additional  Candidate  Spectrum 

7.  We  seek  comment  on  the  potential 
use  of  the  bands  below  for  deploying 
advanced  wireless  systems.  In  addition 
to  the  specific  proposals  below, 
commenters  should  address  how  much 
spectrum  in  these  bands  could  be  used 
for  advanced  wireless  systems;  when 
advanced  wireless  systems  could  be 
deployed  in  this  spectrum;  any 
regulatory  impediments  for  using  this 
spectrum  for  advanced  wireless 
systems;  the  impact  of  using  these  bands 
on  global  roaming,  harmonization  and 
economies  of  scale;  and  any  other 
considerations  relevant  to  deploying 
advanced  wireless  systems  in  this 
spectrum. 

(1)  171Q-1755  MHz 

8.  This  band  is  allocated  in  Region  2 
on  a  primary  basis  to  the  Fixed  and 
Mobile  Services.  The  band  in  the  United 
States  is  currently  used  by  the  Federal 
Oovemment  for  point-to-point 
microwave  communications,  military 
tactical  radio  relay,  airborne  telemetry, 
and  precision  guided  munitions.  The 
National  Telecommunications  and 
Information  Administration  ("NTIA") 
identified  this  spectrum  for  transfer  to 
the  Commission  for  mixed  use,  effective 
in  2004,  to  satisfy  the  requirements  of 
the  OBRA-93.  As  required  under 
OBRA-93,  all  microwave 
communication  facilities  in  the  1710- 
1755  MHz  band  that  are  operated  by 
Federal  power  agencies  will  continue  to 
operate  and  must  be  protected  from 
interference.  A  list  of  exempted  Federal 
power  agency  microwave  systems  is 
presented  in  the  1995  NTIA  Spectrum 
Report.  Additionally,  17  Department  of 
Defense  sites  must  also  be  protected 
indefinitely  for  continued  military  use. 
BBA-97  requires  this  spectrum  to  be 
assigned  for  commercial  use  by 
competitive  bidding,  with  the  auction  to 
commence  after  January  1,  2001. 
According  to  the  NTIA  report  issued  in 
response  to  OBRA-93,  non-exempt 
Federal  Oovemment  incumbents  do  not 
have  to  vacate  the  band  until  January 
2004  and  are  entitled  to  compensation 
for  relocation  to  another  band. 

9.  We  propose  that  the  1710-1755 
MHz  band  be  allocated  for  mobile  and 
fixed  services  on  a  co-primary  basis. 
This  would  allow  this  band  to  be  used  ^ 
for  the  introduction  of  new  advanced 
mobile  and  fixed  communications 
services,  including  30  systems.  We  seek 
comment  on  this  proposal. 

10.  We  recently  adopted  a  Notice  of 
Proposed  Rulemaking  (Notice)  in  ET 
Docket  No.  00-221,  FCC  00-395, 


adopted  November  1,  2000,  and  released 
November  20,  2000,  that  proposes  to 
reallocate  27  megahertz  of  spectrum 
transferred  from  Federal  Oovemment 
use  for  non-Government  services.  As 
stated  in  that  Notice,  the  Strom 
Thurmond  National  Defense 
Authorization  Act  for  Fiscal  Year  1999 
("NDAA-99")  provides  for  mandatory 
reimbursement  of  Government  spectrum 
users  in  the  1710-1755  MHz  band,  as 
well  as  reimbursement  of  Government 
spectrum  users  when  future  actions  lead 
to  the  relocation  of  a  Federal 
Oovemment  station.  Specifically, 
NDAA-99  provides  that  any 
Oovemment  entity  on  such  spectrum 
that  is  to  be  relocated  proposes  to 
relocate  itself,  shall  notify  NTIA  of  the 
marginal  costs  anticipated  to  be 
incurred  in  relocation  or  modifications 
necessary  to  accommodate  prospective 
non-Government  licensees.  NTIA  is 
directed  in  turn  to  notify  the 
Commission  of  such  costs  before  the 
auction  concemed,  and  the  Commission 
must  then  notify  potential  bidders  prior 
to  the  auction  of  {he  estimated 
relocation  or  modification  costs  based 
on  the  geographic  area  covered  by  the 
proposed  licenses.  Further,  NDAA-99 
required  any  new  licensee  benefiting 
bom  Government  station  relocation  to 
compensate  the  Oovemment  entity  in 
advance  for  relocation  or  modification 
costs.  Such  compensation  may  take  the 
form  of  a  cash  payment  or  in-kind 
compensation. 

11.  As  we  noted  in  the  Notice  in  ET 
Docket  No.  00-221,  statutory  authority 
is  conferred  on  NTIA  and  the 
Commission  to  promulgate  rules 
governing  relocation  for  new  licensees 
seeking  to  relocate  Federal  Government 
entities.  In  that  rulemaking  proceeding, 
we  proposed  the  Commission's 
relocation  procedures  for  the  transfer 
spectrum  at  issue  in  that  proceeding  and 
coordinated  those  proposals  with  NTIA. 
NTIA  will  conduct  a  rulemaking 
proceeding  in  the  near  future  regarding 
relocation  mles  for  Federal  Oovemment 
incumbents,  and  we  will  work  joinUy  to 
establish  an  overall  relocation  policy. 
The  proposals  we  have  made  in  ET 
Docket  No.  00-221  apply  equally  to  the 
1710-1755  MHz  band,  and  thus  we 
propose  to  apply  to  the  1710-1755  MHz 
band  the  same  relocation  procedures 
that  are  ultimately  adopted  in  ET  Docket 
No.  00-221.  We  seek  comment  on  this 
proposal. 

12.  As  noted  above,  there  will  be 
continuing  permanent  and  temporary 
use  of  the  1710-1755  MHz  band  by 
Federal  users.  We  request  comment  on 
the  effect  of  advanced  mobile  and  fixed 
operations  on  Federal  incumbents,  and 
vice  versa,  in  the  band.  Finally,  we 
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request  comment  on  potential  mitigating 
techniques  to  protect  incumbent  Federal 
users  of  this  band. 

(2)  1755-1850  MHz 

13.  This  band  is  allocated  in  Region 
2  on  a  primary  basis  to  the  Fixed  and 
Mobile  Services,  and  to  the  space 
operation  service  (Earth-to-space)  and 
space  research  service  (Earth-to-space) 
by  footnote  S.5386.  The  1755-1850  MHz 
band  is  currently  used  by  the  Federal 
Government  for  four  main  functions. 
Those  functions  are  space  telecommand, 
tracking,  and  control  ("TT&C."  or  space 
operations);  medium  capacity  fixed 
microwave  services;  tactical  radio 
battlefield  networks;  and  aeronautical 
mobile  applications,  including 
telemetry,  video,  target  scoring  systems, 
and  precision  munitions.  As  noted 
above,  NTIA  is  studying  the  possible 
use  of  the  1755-1850  MHz  band  for 
advanced  wireless  systems.  If  spectrum 
in  the  1755-1850  MHz  band  ultimately 
is  made  available  for  non-Federal 
Government  use,  we  seek  comment  on 
allocating  the  spectnmi  for  mobile  and 
fixed  services  on  a  co-primary  basis. 
This  would  allow  the  spectrum  to  be 
used  for  the  introduction  of  new 
advanced  mobile  and  fixed 
conununications  services,  including  3G 
systems. 

14.  In  addressing  our  allocations  for 
this  band,  commenters  should  take  into 
consideration  the  NTIA  Interim  Report 
on  the  ciurent  use  of  and  potential  for 
co-frequency  sharing  or  reallocation  of 
the  band.  The  NTIA  Interim  Report 
states  that  Federal  Government  use  of 
the  band  encompasses  several  different 
types  of  use,  and  that  electromagnetic 
compatibility  analyses  indicate 
potentially  serious  sharing  problems 
between  3G  systems  and  Federal 
Government  systems,  particularly 
uplink  satellite  control,  military 
radiorelay,  and  air  combat  training 
systems.  The  NTIA  Interim  Report 
presents  two  possible  segmentation 
options:  (1)  pairing  two  45  megahertz 
segments  within  the  1710-1850  MHz 
band  for  3G  systems,  e.g.,  1710-1755 
MHz  (handsets)  and  1805-1850  MHz 
(base  stations),  and  (2)  pairing 
approximately  80  megahertz  of 
spectrum  in  the  1710-1790  MHz  band, 
which  would  be  made  available  for  3G 
systems  (hem'dsets)  in  phases,  with 
spectrum  above  2110  MHz  (base 
stations).  The  band  is  imdergoing 
further  study,  with  a  Final  Report  that 
will  consider  relocation  options 
scheduled  to  be  released  in  March, 
2001. 

15.  As  discussed  in  the  NPRM, 
NDAA-99  provides  for  mandatory 
reimbursement  of  Federal  Government 


spectrum  users  when  future  actions  lead 
to  the  relocation  of  a  Federal  station. 
NDAA-99  therefore  pertains  to  the 
1755-1850  MHz  band.  Additionally,  the 
National  Defense  Authorization  Act  of 
2000  (NDAA-2000)  sets  certain 
conditions  before  the  Department  of 
Defense  surrenders  use  of  a  band  of 
frequencies  in  which  it  is  a  primary 
user.  The  proposals  we  have  made  in  ET 
Docket  No.  00-221  concerning 
relocation  procedures,  discussed  above, 
apply  equally  to  the  1755-1850  MHz 
band.  We  thus  seek  comment  on 
applying  to  the  1755-1850  MHz  band 
the  same  relocation  procediues  that  are 
ultimately  adopted  in  ET  Docket  No. 
00-221. 

16.  If  spectrum  in  the  1755-1850  MHz 
band  is  made  available  for  advanced 
wireless  systems,  accoimt  would  have  to 
be  taken  of  some  Federal  uses  that  will 
continue  into  the  foreseeable  future. 
Accordingly,  we  request  comment  on 
the  effect  of  continuing  permanent  and 
temporary  use  of  that  band  by  Federal 
incimibents  on  potential  advanced 
mobile  and  fixed  use  of  the  band.  If 
incxunbent  users  had  to  be  relocated,  we 
request  comment  on  how  those  users 
could  be  accommodated  in  other 
frequency  bands.  In  particular,  we 
request  that  commenters  identify  which 
frequency  bands  could  accommodate 
incimibent  Federal  Government 
services. 

(3)  2110-2150  MHz  and  2160-2165 
MHz 

17.  These  bands,  which  are  allocated 
in  Region  2  on  a  primary  basis  to  the 
Fixed  and  Mobile  Services,  have  been 
used  in  the  United  States  for  a  variety 
of  services.  These  bands  were  identified 
by  the  Commission  in  1992  for 
reallocation  to  services  using  new  and 
innovative  technologies  under  its 
Emerging  Technologies  proceeding.  In 
November  1998,  the  Commission 
proposed  that  portions  of  the  2110-2200 
MHz  band  be  reallocated  as  follows:  the 
2110-2150  MHz  band  would  be 
allocated  to  the  Fixed  and  Mobile 
Services  for  assignment  by  competitive 
bidding,  the  2160-2162  MHz  band 
would  be  allocated  for  shared  use  by  the 
Multipoint  Distribution  Service 
("MDS")  and  Instructional  Television 
Fixed  Service  ("ITFS")  and  fixed 
microwave  use,  and  the  2162-2165  MHz 
band  would  be  allocated  for  fixed  and 
mobile  emerging  technologies.  In  its 
1999  Policy  Statement,  the  Commission 
stated  its  intention  to  initiate  a  separate 
proceeding  to  propose  using  these  bands 
for  advanced  mobile  and  fixed 
communication  services.  BBA-97 
requires  reallocation  of  the  2110-2150 
MHz  band  and  assignment  by 


competitive  bidding  by  September  30, 
2002. 

18.  Currently,  these  bands  are  used 
primarily  for  non-Federal  Government 
Fixed  and  Mobile  services  licensed 
under  either  the  Fixed  Microwave 
Service  in  Part  101  of  the  Commission's 
Rules  or  the  Public  Mobile  Services 
imder  Part  22  of  the  Commission's.  We 
note  that  many  of  the  stations  were 
licensed  subsequent  to  the  Emerging 
Technologies  First  Report  and  Order,  57 
FR  49020,  October  29, 1992,  and  have 
secondary  status.  Additionally,  licenses 
of  stations  with  primary  status  that 
made  major  modifications  were 
converted  to  secondary  status. 

19.  The  2110-2150  MHz  and  2160- 
2165  MHz  bands  are  currently  allocated 
to  the  Fixed,  Mobile,  and  Space 
Research  (Deep  Space)  services.  We  are 
not  pi'oposing  to  change  this  allocation. 
Instead,  we  are  proposing  that 
incumbent  users  of  these  bands 
(excluding  the  Space  Research  service) 
be  relocated,  if  necessary,  and  the  band 
be  designated  for  the  provision  of 
advanced  mobile  and  fixed 
communications  services.  We  seek 
comment  on  this  proposal. 

20.  In  the  2110-2150  MHz  and  2160- 
2165  MHz  bands,  fixed  microwave 
service  incimibents  are  entitled  to 
compensation  for  relocation  to  other 
frequency  bands  under  the  policies 
adopted  in  the  Emerging  Technologies 
proceeding  for  incvunbent  fixed  users  in 
the  frequency  bands  reallocated  for 
broadband  PCS  (see  47  CFR  §  101.69— 
§  101.81  and  §  101.99).  Specifically, 
fixed  microwave  service  incumbents  are 
entitled  to  compensation  for  relocation 
of  any  links  that  may  pose  an 
interference  threat  to  new  fixed  or 
mobile  system  licensees,  including  all 
engineering,  equipment,  site,  and  FCC 
fees.  Also,  the  new  licensees  must 
complete  all  activities  necessary  for 
implementing  the  replacement  facilities, 
including  engineering  and  cost  analysis 
of  the  relocation  procedures,  and  must 
test  the  new  facilities  to  ensure 
comparability  with  the  existing 
facilities.  We  note  that  the  Commission 
recently  modified  some  of  the  relocation 
procediu^s  for  incumbent  Fixed  users  at 
2165-2200  MHz  in  order  to 
accommodate  the  entry  of  the  MSS  in 
that  band  (see  Second  Report  and  Order 
and  Second  Memorandvun  Opinion  and 
Order  in  ET  Docket  No.  95-18, 15  FCC 
Red  12315  (2000),  recon.  pending, 
petition  for  review  pending),  65  FR 
48174,  August  7,  2000  and  65  FR  60382, 
October  11,  2000.  Because  channels  at 
2165-2200  MHz  are  paired  with 
spectrum  at  2115-2150  MHz,  we  also 
adopted  a  new  procedure  on 
reimbursement  of  relocation  costs  that 
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will  apply  to  those  paired  links  at  issue 
n  this  proceeding  that  are  relocated  as 
a  result  of  MSS  entry  in  the  higher  band. 
The  new  procedure  takes  into  account 
that  different  new  licensees  may  be 
responsible  for  relocating  each  half  of  a 
channel  pair  for  a  given  incumbent 
licensee.  Consequently,  it  is  possible 
that  a  new  entrant  in  the  2110-2150 
MHz  band  could  be  assigned  spectnun 
that  would  have  two  sets  of  relocation 
procedures  in  effect. 

21.  We  thus  propose  to  use  the 
modified  relocation  procedures  (i.e., 
those  designated  for  fixed  microwave 
service  incumbents  in  the  2165-2200 
MHz  and  2115-2150  MHz  bands)  for 
any  inciunbent  user  of  the  2110-2150/ 
2160-2165  MHz  bands,  including  MDS 
entities  at  2160-2162  MHz.  We  seek 
conunent  on  this  proposal.  We  also 
invite  comment  from  MDS/TTFS 
licensees  on  the  current  and  planned 
use  of  the  MDS  channels  1,  2,  and  2a  in 
the  2150-2162  MHz  band.  Because  the 
2150-2162  MHz  spectrum  was  not  the 
fbcixs  of  the  FCC  Interim  Report,  we  ask 
the  MDS/ITFS  licensees  to  discuss  the 
use  of  those  channels  in  their  business 
plans  in  conjimction  with  the  channels 
in  the  250O-2690  MHz  band.  In 
particular,  we  ask  MDS/ITFS  licensees 
what  effect  reallocation  or  relocation  of 
the  2150-2162  MHz  band  would  have 
on  their  ciurent  and  planned  use  of  the 
spectrum.  We  also  invite  comment  bom 
other  interested  parties  on  the  ciurent 
and  future  use  of  the  2150-2160  MHz 
band  since  this  band  is  adjacent  to  the 
2110-2150  MHz  and  2160-2165  MHz 
bands. 

22.  In  the  Emerging  Technologies 
proceeding,  we  reallocated  the  4  GHz,  6 
GHz,  10  GHz,  and  11  GHz  microwave 
bands  to  provide  that  private  and 
common  carrier  fixed  wireless  users, 
and  fixed  satellite  users,  where 
appropriate,  would  each  have  co- 
primary  status.  This  action  was  taken  to 
provide  spectrum  relocation  options  to 
incumbent  users.  We  realize  that  this 
action  was  taken  over  seven  years  ago 
and  spectrum  use  has  changed  since 
that  time.  Additionally,  because 
spectnun  coordination  is  accomplished 
by  industry,  we  are  not  in  a  position  to 
determine  the  number  of  frequency 
coordination  conflicts  that  arise  when 
new  stations  are  proposed  in  any  of 
these  frequency  bands.  However,  we 
believe  that  many  of  the  incumbents  in 
the  2110-2150  MHz  and  2160-2165 
MHz  bands  can  be  accommodated  in  the 
4  GHz,  6  GHz,  10  GHz,  and  11  GHz 
bands.  Additionally,  we  note  that 
relocation  is  not  strictly  a  spectrum 
issue.  Incumbents  can  be  relocated 
using  other  mediums,  such  as  fiber,  and 
our  relocation  policies  take  this  factor 


into  consideration  in  allowing  for  the 
provision  of  comparable  facilities.  We 
seek  comment  on  the  various  relocation 
options  that  exist  for  incumbents  in  the 
affected  bands. 

23.  Finally,  we  note  that  the  21 10- 
2150  MHz  bands  must  be  auctioned  by 
September  30,  2002.  Due  to  similarities 
in  allocation,  usage,  and  current 
licensing,  we  propose  to  auction  the 
2160-2165  MHz  band  in  this  same 
timeframe.  We  request  comment  on  this 
proposal. 

(4)  2500-2690  MHz 

24.  This  band  is  allocated  in  Region 

2  on  a  primary  basis  to  the  Fixed,  Fixed 
Satellite,  Mobile  except  aeronautical 
mobile,  and  Broadcasting-Satellite 
Services.  In  the  United  States,  this  band 
is  allocated  to  the  Fixed  service  and  is 
used  primary  by  two  non-Federal 
Government  services.  Multichannel 
MDS  and  ITFS.  There  are  currently 
thirty-one  6  megahertz  channels  and 
one  4  megahertz  channel,  or  190  MHz 
of  spectrum,  allocated  to  MDS  and  ITFS 
in  this  band.  About  2,500  MDS  licensees 
transmit  programming  from  one  or  more 
fixed  stations,  which  is  received  by 
multiple  receivers  at  various  locations. 
ITFS  stations  are  licensed  on  a  site 
specific  basis  as  was  MDS  originally. 
However,  in  1996,  the  Commission 
awarded  one  geographic  MDS  license  in 
each  of  487  Basic  Trading  Areas,  hi 
general,  the  ITFS  channels  are  grouped 
at  the  lower  end  of  the  band  from  2500- 
2596  MHz  and  the  MDS  channels 
occupy  the  2596-2660  MHz  portion  of 
the  band.  The  remaining  ITFS  and  MDS 
channels  are  interleaved  in  the  portion 
of  the  band  above  2660  MHz.  MDS  and 
ITFS  operators  typically  operate  in  a 
symbiotic  relationship,  with  MDS 
operators  providing  funding  used  by 
ITFS  licensees  for  their  educational 
mission  in  exchange  for  the  extra 
channel  edacity  needed  to  make  MDS 
systems  viable.  Today,  most  ITFS 
licensees  lease  excess  capacity  to  MDS 
operators. 

25.  The  FCC  Interim  Report 
considered  three  band  segmentation 
plans  that  could  provide  90  megahertz 
of  spectrum  for  advanced  mobile  and 
fixed  communications  systems  while 
retaining  100  megahertz  of  spectrum  for 
ITFS/MDS.  The  hiterim  Report 
concluded  that  large  separation 
distances  between  3G  and  ITFS/MDS 
systems  are  needed  to  allow  co-channel 
sharing.  The  Interim  Report  also  found 
that  there  are  few  geographic  areas 
where  incumbent  systems  are  not 
operating,  and  that  segmenting  the  band 
would  raise  technical  and  economic 
difficulties  for  incumbents,  especially  in 
their  ability  to  provide  service  to  rural 


areas.  The  band  is  undergoing  further 
study,  with  a  Final  Report  that  will 
consider  relocation  options  scheduled 
to  be  released  in  March,  2001.  We 
request  comment  on  all  aspects  of  the 
FCC  Interim  Report. 

26.  If  spectrum  in  this  band  is  made 
available  for  advanced  wireless  systems, 
we  seek  comment  on  allocating  the 
spectrum  for  Mobile  and  Fixed  services 
on  a  co-primary  basis.  An  allocation  for 
Mobile  service  would  allow  for 
additional  flexibility  in  the  use  of  this 
band,  allowing  the  spectrum  to  be  used 
for  the  introduction  of  new  advanced 
mobile  and  fixed  communications 
services,  including  3G  systems. 

27.  We  also  invite  comment  on  the 
public  interest  costs  and  benefits  of 
adding  a  mobile  allocation  to  these 
bands  without  any  mandatory 
relocation.  Consistent  with  our 
secondary  markets  initiative,  are  there 
any  steps  that  the  FCC  should  take  to 
facilitate  a  secondary  market  in  these 
bands  to  allow  them  to  evolve  to  their 
highest  valued  use,  whether  that  be 
fixed  broadband,  mobile  applications,  or 
some  other  use?  Could  current  ITFS/ 
MDS  licensees  reorganize  their  systems 
to  continue  providing  current  services 
and  also  offer  new  mobile  services  on  a 
competitive  basis  with  other  wireless 
system  providers,  such  as  cellular  or 
PCS?  Could  a  portion  of  this  spectrum 
be  made  available  to  new  entities?  If  so, 
which  portion  of  the  band  and  how 
much  spectrum  could  be  made 
available?  How  would  reallocation  of  a 
portion  of  this  band  affect  MDS 
operations  at  2150-2160/2162  MHz 
band?  We  invite  ITFS  ficensees  to 
discuss  whether  adding  a  Mobile  service 
allocation  in  the  2500-2690  MHz  band 
would  be  beneficial  to  educators  and.  if 
so.  how  such  operations  could  be 
utilized  in  an  educational  context.  We 
also  ask  ITFS  licensees  to  comment  on 
what  effect,  if  any,  reallocation  or 
relocation  will  have  on  their  distance 
learning  programs  and  overall 
educational  mission.  We  also  invite 
MDS  licensees  to  discuss  whether 
adding  a  mobile  service  allocation  in  the 
2500-2690  MHz  band  would  be 
beneficial  to  their  plans  for  use  of  the 
band.  In  addressing  these  issues, 
commenters  should  take  into 
consideration  that  66  megahertz  of  this 
band  has  already  been  auctioned  to 
MDS  licensees  and  that  the  current 
MDS/ITFS  sharing  and  leasing 
arrangements  in  this  band  are  complex. 

28.  ff  a  portion  of  this  band  were  to 
be  made  available  for  advanced  services 
and  incumbent  users  had  to  be 
relocated,  we  request  comment  on  how 
incumbent  users  could  be 
accommodated  in  other  frequency 
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bards.  In  partictdar.  we  request  Uiat 
commenters  identify  which  frequency 
bands  could  accommodate  incumbent 
MDS/TTFS  services.  If  a  portion  of  this 
band  were  made  available  for  advanced 
services,  either  through  reallocation  or 
relocation,  we  seek  comment  on 
applying  to  incumbent  users  in  this 
band  the  same  relocation  procedures 
that  we  decide  to  apply  to  inciunbent 
users  in  the  2110-2150  MHz  and  2160- 
2165  MHz  bands.  In  particular,  we 
request  that  commenters  provide 
information  about  the  type  and  the 
amount  of  costs  to  relocate  incumbent 
MDS/ITFS  operations.  For  example, 
could  equipment  be  ret\med  or  would 
facilities  need  to  be  replaced?  What 
would  be  the  cost  to  retune  or  replace 
equipment?  We  expect  to  rely  on  some 
of  the  information  filed  in  response  to 
this  Notice  in  conducting  the  second 
phase  of  the  study  on  the  2500-2690 
MHz  band,  which  will  focus  on 
relocation  options  and  the  costs  and 
benefits  of  such  action. 

(5)  Pairing  Options 

29.  We  recognize  that  the  optimal  use 
of  the  1710-1755  MHz,  1755-1850 
MHz.  2110-2150  MHz.  2160-2165  MHz, 
and  2500-2690  MHz  bands  for 
introducing  advanced  mobile  and  fixed 
services  may  be  achieved  by  pairing 
these  bands  with  one  another  or  with 
other  spectrum  that  has  been  identified 
for  these  services.  As  a  way  to  focus  this 
discussion,  we  soUcit  comment  on 
several  possible  band  pairing  schemes, 
including  those  discussed  in  the  FCC 
Interim  Report.  When  evaluating  pairing 
options,  commenters  should  specify 
how  much  spectrum  they  believe  will 
be  required  for  advanced  mobile  and 
fixed  commimications  systems  from 
each  band  in  each  option  addressed;  the 
time  period  in  which  spectrum  in  the 
paired  bands  could  be  made  available 
and  whether  those  time  periods  are 
consistent  with  deployment  plans;  and 
whether  the  separation  distance 
between  the  paired  bands  would  impair 
the  economical  development  of  duplex 
equipment.  Commenters  also  shoiUd 
address  the  following  topics:  the 
potential  for  sharing  or  segmenting  the 
frequency  bands  to  facilitate  the 
implementation  of  advanced  wireless 
systems;  whether  reallocation  or 
relocation  of  incumbent  users  may  be 
needed;  and  the  identification  of 
frequency  bands  to  accommodate 
inciunbent  users  that  woiUd  have  to  be 
relocated. 

Initial  Final  Regulatory  Flexibility 
Analysis 

30.  As  required  by  the  Regulatory 
Flexibility  Act  ("RFA"),  the 


Commission  has  prepared  this  Initial 
Regulatory  Flexibility  Analysis 
("IRFA")  of  the  possible  significant 
economic  impact  on  small  entities  by 
the  policies  and  ndes  proposed  in  this 
NPRM.  Comment  is  requested  on  this 
IRFA.  Comments  must  be  identified  as 
responses  to  the  IRFA  and  must  be  filed 
by  the  deadlines  for  comments  on  the 
NPRM.  The  Commission  will  send  a 
copy  of  the  NPRM.  including  this  IRFA, 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration.  See  5 
U.S.C.  603(a). 

Need  for,  and  Obiectives  of,  the 
Proposed  Rules 

31.  The  NPRM  proposes  the  possible 
use  of  several  frequency  bands  that 
could  be  used  for  advanced  wireless 
communications  systems,  and  solicits 
comments  on  various  pairing  options  for 
those  bands.  The  objective  of  these 
proposed  actions  is  to  allocate  spectrum 
that  could  be  used  to  provide  a  wide 
range  of  voice,  data,  and  broadband 
services  over  a  variety  of  mobile  and 
fixed  networks. 

Legal  Basis 

32.  The  proposed  action  is  authorized 
under  Sections  4(i),  7(a).  303(c),  303(f), 
303(g),  and  303(r)  of  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C.  154(i).  157(a). 
303(c).  303(f).  303(g),  and  303(r). 

Description  and  Estimate  of  the  Number 
of  SmaU  Entities  to  Which  the  Proposed 
Rules  May  Apply 

33.  The  RFA  directs  agencies  to 
provide  a  description  of,  and,  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  may  be  affected  by 
the  proposed  rules,  if  adopted.  The 
Regulatory  Flexibility  Act  defines  the 
term  "small  entity"  as  having  the  same 
meaning  as  the  terms  "small  business." 
"small  organization."  and  "small 
business  concern"  under  section  3  of 
the  SmaU  Business  Act.  A  small 
business  concern  is  one  which:  (1)  Is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  SBA. 

34.  A  small  organization  is  generally 
"any  not-for-profit  enterprise  which  is 
independently  owned  and  operated  and 
is  not  dominant  in  its  field." 
Nationwide,  as  of  1992.  there  were 
approximately  275.801  small 
organizations.  The  definition  of  "small 
governmental  jurisdiction"  is  one  with 
populations  of  fewer  than  50.000.  There 
are  85.006  governmental  jurisdictions  in 
the  nation.  This  number  includes  such 
entities  as  states,  counties,  cities,  utility 
districts  and  school  districts.  There  are 


no  figures  available  on  what  portion  of 
this  number  has  populations  of  fewer 
than  50,000.  However,  this  number 
includes  38.978  counties,  cities  and 
towns,  and  of  those,  37,556,  or  96 
percent,  have  populations  of  fewer  than 
50,000.  The  Census  Biu^au  estimates 
that  this  ratio  is  approximately  accurate 
for  all  government  entities.  Thus,  of  the 
85,006  governmental  entities,  we 
estimate  that  96  percent,  or  about 
81,600,  are  small  entities  that  may  be 
affected  by  our  rules.  Nationwide,  there 
are  4.44  million  small  business  firms, 
according  to  SBA  reporting  data.  The 
applicable  definition  of  small  entity  is 
the  definition  under  the  SBA  ndes 
applicable  to  radiotelephone  (wireless) 
companies.  This  provides  that  a  small 
entity  is  a  radiotelephone  company 
employing  no  more  than  1,500  persons. 
According  to  the  Bureau  of  the  Census, 
oidy  12  radiotelephone  firms  from  a 
total  of  1,178  such  firms  that  operated 
during  1992  had  1,000  or  more 
employees;  therefore,  at  least  1.166 
radiotelephone  firms  in  1992  had  1.500 
or  fewer  employees.  We  are  unable  at 
this  time  to  quantify  the  specific  impact 
of  our  proposals  on  these  firms,  but 
invite  comment  on  this  issue. 

Description  of  Profected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

35.  This  item  deals  only  with  the 
possible  use  of  frequency  bands  below 
3  GHz  to  support  the  introduction  of 
new  advanced  wireless  services,  and 
does  not  propose  service  nde.  Thus,  the 
item  proposes  no  new  reporting, 
recordkeeping,  or  other  compliance 
requirements. 

Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  SmaU  Entities,  and 
Significant  Alternatives  Considered 

36.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  alternatives:  (1)  The 
establishment  of  differing  compliance  or 
reporting  reqiiirements  or  timetables 
that  take  into  accoimt  the  resoiut:es 
available  to  small  entities;  (2)  the 
clarification,  consolidation,  or 
simplification  of  compliance  or 
reporting  requirements  imder  the  rule 
for  small  entities;  (3)  the  use  of 
performance,  rather  than  design, 
standards;  and  (4)  an  exemption  fiom 
coverage  of  the  rule,  or  any  pari  thereof, 
for  small  entities.  yVe  considered 
proposing  spectrum  for  the  mobile- 
satellite  service  in  the  2500-2520/2670- 
2690  MHz  bands,  as  requested  by  the 
Satellite  Industry  Association,  but 
rejected  that  alternative  for  technical 
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reasons  and  because  the  MSS  already 
has  access  to  a  significant  amount  of 
spectrum  below  3  GHz.  We  believe  that 
otu  proposal  to  explore  the  possible  use 
of  several  frequency  bands  that  could  be 
used  to  provide  a  wide  range  of  voice, 
data,  and  broadband  services  over  a 
variety  of  mobile  and  fixed  networks 
may  provide  new  opportunities  for 
small  entities.  We  request  comment  on 
alternatives  that  could  minimize  the 
impact  of  this  proposed  action  on  small 
entities. 

Federal  Rules  that  May  Duplicate, 
Overlap,  or  Conflict  With  the  Proposed 
Rules 

37.  None. 
Ordering  Clauses 

38.  Pursuant  to  the  authority 
contained  in  sections  1,  4(i).  7(a),  301, 
303(c),  303(f).  303(g).  303(r).  308.  and 
309(j)  of  the  Communications  Act  of    . 
1934.  as  amended.  47  U.S.C.  sections 
151.  154(i).  157(a).  301.  303(c).  303(f), 
303(g),  303(r),  308,  and  309(j).  this 
Notice  of  Proposed  Rulemaking  Is 
Adopted. 

39.  The  petition  filed  by  the  Cellular 
Telecommunications  Industry 
Association,  RM-9920,  Is  Gmnted  to  the 
extent  consistent  with  the  terms  of  the 
Notice  of  Proposed  Rulemaking. 

39.  The  petition  filed  by  the  Satellite 
Industry  Association,  RM-9911,  Is 
Denied. 

40.  The  Commission's  Consumer 
Information  Bureau.  Reference 
Information  Center.  Shall  Send  a  copy 
of  this  Notice  of  Proposed  Rulemaking, 
including  the  Initial  Regulatory 
Flexibility  Analysis,  in  a  report  to 
Congress  piu-suant  to  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  see  5  U.S.C.  801(a)(1)(A);  and 
shall  also  send  a  copy  of  the  Notice  of 
Proposed  Rulemaking,  including  the 
Initial  Regulatory  Flexibility  Analysis, 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

LisI  of  Subiects  in  47  CFR  Part  2 

Conununications  equipment.  Radio, 
Table  of  frequency  allocations. 

Federal  Communications  Conunission. 

M agalie  Roman  Saias. 

Secretary. 

[PR  Doc.  01-1758  Filed  1-22-01;  8:45  am] 

BHJJNG  COOE  e712-01-P 


FEDERAL  COMMUNtCATIONS 
COMMISSION 

47  CFR  Parts  2  and  90 

[ET  Docket  No.  00-221 ;  FCC  00-395] 

Reallocation  of  27  MHz  of  Spectrum 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  nde. 

SUMMARY:  This  document  proposes  to 
reallocate  a  total  of  27  megahertz  of 
spectrum  transferred  from  Federal 
Government  use  for  non-Government 
services  pursuant  to  the  Omnibus 
Budget  Reconciliation  Act  of  1993  and 
the  Balanced  Budget  Act  of  1997.  These 
actions  and  proposals  will  benefit 
consiuners  by  permitting  and 
encouraging  the  introduction  of  new 
wireless  technologies.  This  document 
also  proposes  procedures  for  the 
reimbursement  of  Federal  incimibents 
for  relocation  pursuant  to  statutory 
requirements. 

DATES:  Comments  must  be  submitted  on 
or  before  February  22.  2001.  and  reply 
comments  on  or  before  March  26,  2001. 
ADDRESSES:  All  filings  must  be  sent  to 
the  Commission's  Secretary,  Magalie 
Roman  Salas,  Office  of  Secretary, 
Federal  Communications  Commission, 
445  12th  Street,  SW.,  TW-A325, 
Washington,  DC  20554. 
FOR  FURTHER  INFORMATKM  CONTACT:  Tom 
Mooring,  Office  of  Engineering  and 
Technology,  (202)  418-2450. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  ET  Docket  00- 
221,  FCC  00-395,  adopted  November  1, 
2000,  and  released  November  20,  2000. 
The  full  text  of  this  Commission 
decision  is  available  on  the 
Commission's  Internet  site,  at  http:// 
www.fcc.gov.  It  is  also  available  for 
inspection  and  copying  dining  normal 
business  hours  in  the  FCC  Reference 
Information  Center,  Room  CY-A257, 
445  12th  Street,  SW.,  Washington,  DC, 
and  also  may  be  pmrchased  from  the 
Commission's  duplication  contractor. 
International  Transcription  Service, 
(202)  857-3800,  1231  20th  Street,  NW., 
Washington,  DC  20036.  Comments  may 
be  sent  as  an  electronic  file  via  the 
Internet  to  http://www.fcc.gov/e-file/ 
ecfs.html,  or  by  e-mail  to  ecfs@fcc.gov. 

Summary  of  the  Notice  of  Proposed 
Rule  Making 

1 .  The  Notice  of  Proposed  Rule 
Making  ("NPRM")  proposes  to  allocate 
a  total  of  27  megahertz  of  spectrum  from 
the  216-220  MHz,  1390-1395  MHz, 
1427-1429  MHz,  142^1432  MHz. 


1432-1435  MHz.  1670-1675  MHz.  and 
2385-2390  MHz  bands  transferred  fixjm 
Government  to  non-Government  use 
pursuant  to  the  provisions  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1993  (OBRA-93)  and  the  Balanced 
Budget  Act  of  1997  (BBA-97).  These 
seven  bands  have  a  variety  of 
continuing  Government  protection 
requirements  and  incumbent 
Government  and  non-Government  uses. 
Despite  these  constraints  and  the 
relatively  narrow  bandwidth  contained 
in  each  of  the  bands,  we  believe  that  the 
proposals  presented  will  foster  a  variety 
of  potential  applications  in  both  new 
and  existing  services.  The  transfer  of 
these  bands  to  non-Government  use 
should  enable  the  development  of  new 
technologies  and  services,  provide 
additional  spectrum  relief  for  congested 
private  land  mobile  frequencies,  and 
fulfill  our  obligation  as  mandated  by 
Congress  to  assign  this  spectrum  for 
non-Government  use.  The  NPRM  also 
requests  comments  on  procedures  for 
the  reimbursement  of  relocation  costs 
incurred  by  ineumbent  Federal 
Government  users  as  mandated  by  the 
National  Defense  Authorization  Act  of 
1999.  Of  the  bands  considered  in  this 
proceeding,  the  216-220  MHz,  1432- 
1435  MHz,  and  2385-2390  MHz  bands 
are  subject  to  competitive  bidding  and 
reimbursement  of  Federal  incumbents. 

216-220  MHz  Band 

2.  We  propose  to  allocate  the  216-220 
•  MHz  band  generally  to  the  fixed  (FS, 
Base  Station  Only)  and  mobile  services 
(MS,  except  aeronautical  mobile)  on  a 
co-primary  basis.  We  further  propose  to 
require  that  any  MS  licensees  that  may 
be  licensed  in  the  band  use  the  216-218 
MHz  segment  for  base  station  transmit 
and  the  218-220  MHz  segment  for 
mobile  station  transmit,  in  order  to 
minimize  the  likelihood  of  interference 
to  television  channel  13  reception.  As 
requested  by  NTIA,  we  also  propose  to 
remove  the  Wildlife  and  Ocean  Tracking 
allocation  from  this  band.  We  request 
comment  on  these  proposals.  The  216- 
220  MHz  band  is  heavily  encumbered 
by  incumbent  services.  Because  of  the 
limited  Government  use  of  the  band, 
there  is  relatively  littie  new  capacity, 
which  is  likely  to  be  made  available  by 
vacation  of  the  band  by  Government 
operations.  Given  the  significant 
constraints  on  additional  use  of  the 
216-220  MHz  band,  however,  it  is 
imclear  how  this  band  might 
accommodate  additional  services  and 
how  we  might  further  assign  licenses  in 
this  spectrum.  Accordingly,  we  invite 
comment  on  how  we  should  proceed. 
We  also  invite  comment  on  our  tentative 
conclusion  that  we  have  fulfilled  the 
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requirement  of  BBA-97  to  assign 
licenses  in  the  216-220  MHz  band 
consistent  with  Section  309(j)  of  the 
Conununications  Act. 

3.  We  request  comment  on  the  best 
way  to  continue  the  viability  of 
incumbent,  non-Government  services  in 
the  band,  if  we  were  to  license  new 
primary  services.  We  seek  to  avoid  any 
detrimental  impact  on  the  many 
valuable  incxunbent  services  operating 
in  this  spectrum,  including  auditory 
assistance  devices,  the  LPRS,  the 
Amateiu'  Service,  and  telemetry.  We 
invite  comment  as  to  whether  any  of  the 
existing  secondary  services  operating  in 
this  spectrum  should  be  elevated  to 
primary  status.  For  those  entities 
proposing  new  services,  we  also  request 
recommendations  for  technical  and 
service  rules,  such  as  geographic  service 
area,  transmitter  output  power  and  out- 
of-band  emissions,  which  may  be 
appropriate  for  any  new  services. 

1.4  GHz  Band 

4.  We  address  the  13  megahertz  of 
spectrum  in  the  four  segiQents  at  1390- 
1395  MHz,  1427-1429  MHz,  1429-1432 
MHz,  and  1432-1435  MHz  bands 
collectively  as  the  "1.4  GHz  spectnun." 
Several  options  for  band  pairing  or 
allocation  of  multiple  bands  in  this 
spectnmi  have  been  presented  to  us.  We 
beUeve  that  it  may  be  possible  to 
combine  some  of  these  bands  to 
maximize  the  potential  services  that  can 
be  provided  to  the  public.  We  note  that 
there  is  insufficient  spectrum  available 
to  accommodate  all  of  the  petitions  and 
requests  before  the  Commission  for  the 
spectnmi  at  1.4  GHz.  Our  objective  is  to 
ensure  that  the  available  spectrum  is  put 
to  the  best  use  and  that  this  spectrum  is 
allocated  consistent  with  the  spectrum 
management  principles  set  fcnth  in  our 
Spectnmi  Policy  Statement.  We  invite 
comment  on  how  we  should  allocate  the 
1.4  GHz  spectrum  to  achieve  this  goal, 
given  the  requests  that  have  been 
submitted.  To  facilitate  meaningful 
comment,  we  have  present  the 
proposals  submitted  as  well  as  several 
addition  options  for  the  allocation  of 
the  1.4  GHz  spectrum,  see  paragraphs  24 
through  37  of  the  NPRM.  We  request 
comment  on  the  options,  and  on  any 
other  possible  allocation  schemes  for 
the  1.4  GHz  bands. 

5.  Parties  advocating  specific  services 
for  this  spectrum  are  also  encouraged  to 
submit  specific  suggestions  with  regard 
to  service  rules  to  govern  these  services. 
We  solicit  comment  on  ways  spectnmi 
for  services  might  be  auctioned, 
including  the  license  areas  and 
spectrum  blocks.  We  also  request 
recommendations  for  technical  rules, 
*  such  as  power  and  out-of-band 


emissions  limits,  which  may  be 
appropriate  for  any  new  services.  In 
cases  where  commenters  advocate 
allocating  additional  spectrum  for 
current  services,  we  seek  comment  on 
whether  we  should  adopt  new  rules  for 
these  bands,  or  simply  extend  the 
current  rules  to  apply  to  the  1.4  GHz 
spectrum.  We  also  solicit  comment  as  to 
the  Commission  rule  parts  imder  which 
any  new  services  might  be  regulated. 
We  request  comment  on  what  other 
service  rules,  such  as,  inter  alia, 
eligibility  and  license  requirements,  we 
should  adopt  for  services  in  the  1.4  GHz 
spectrum. 

1670-1675  MHz  Band 

6.  We  propose  to  allocate  the  band  to 
FS  and  MS  (except  aeronautical  mobile), 
and  to  adopt  technical  rules  that  make 
the  band  usable  for  a  number  of 
potential  services,  and  other  fixed  and 
mobile  services  applications.  We  believe 
that  an  auction  of  this  spectrum  may  be 
the  best  .way  to  ensure  that  it  is  assigned 
to  the  best  value  use  that  is  consistent 
with  the  protection  of  co-channel 
Government  and  adjacent-channel  radio 
astronomy  operations. 

7.  Commenters  are  requested  to 
recommend  technical  rules,  with 
particular  attention  to  protection  of 
radio  astronomy  operations  in  the 
adjacent  1650-1670  MHz  band. 
Commenters  should  specify  what  power 
limits  they  believe  would  protect 

,  Government  and  radio  astronomy 
operations,  along  with  measures  they 
would  recommend  to  provide  the 
needed  protection.  We  solicit  comment 
on  Ucense  areas  and  spectrum  blocks. 
We  also  solicit  comment  as  to  the 
Commission  rule  part  or  parts  under 
which  new  services  in  this  band  should 
be  regulated,  and  on  other  service  rules 
for  operations  in  the  band. 

2385-2390  MHz  Band 

8.  New  licensees  will  need  to  protect 
grandfathered  Government  sites  from 
interference  in  the  2385-2390  MHz 
band.  NTIA  also  notes  that  commercial 
receiver  and  transmitter  standards  must 
be  established  to  reduce  the  potential 
for  mutual  interference  with  airborne 
systems  operating  in  the  adjacent  band. 
The  Commission  has  generally  refrained 
from  imposing  receiver  standards, 
preferring  to  let  market  forces  determine 
equipment  specifications.  We  seek 
comment  on  NTIA's  determination  that 
receiver  and  transmitter  standards  are 
required.  We  also  request  comment  on 
whether  non-Government  aeronautical 
telemetry  for  flight  testing  of  piloted  and 
remotely  or  automatically  controlled 
aircraft,  missiles,  or  other  components 


thereof,  exist  outside  of  the  17  sites 
identified  by  NTIA. 

9.  While  the  2385-2390  MHz  band  is 
allocated  on  a  primary  basis  for  both 
Government  and  non-Government 
aeronautical  telemetry,  we  are  uncertain 
of  how  much  of  this  band  is  used  for 
aeronautical  telemetry,  and  of  how 
many  licensees  use  this  service.  We  seek 
comment  on  the  use  of  this  band  for 
aeronautical  telemetry,  and  how  such 
use  may  be  preserved  as  new  services 
enter  the  band.  Commenters  are  invited 
to  address  the  possibility  of  moving 
aeronautical  telemetry  to  another 
spectrum  band,  reducing  its  status  to 
secondary,  or  providing  protection  for 
telemetry  in  limited  areas  of  the  United 
States. 

10.  We  propose  to  allocate  the  2385- 
2390  MHz  band  to  FS  and  MS  generally, 
and  allow  flexible  use  of  the  band, 
within  the  technical  rules  we  adopt.  We 
request  comment  on  this  proposal, 
especially  on  whether  we  should 
allocate  Ais  band  more  narrowly.  We 
seek  comment  on  service  and  auction 
rules  for  the  2385-2390  MHz  band. 
Commenters  are  requested  to  provide  /^ 
recommendations  on  power  limits,  out- 
of-band  emission  limits,  and  other 
technical  rules.  We  also  solicit  comment 
on  service  rules  governing  licensing, 
service  areas,  permissible 
communications,  and  what  part  of  our 
rules  should  govern  the  band.  Finally, 
we  request  comment  on  any  other 
service  rules  that  commenters  think 
appropriate  for  regulating  services  in  the 
band.  We  request  that  commenters 
explain  how  their  proposed  rules  will 
maximize  efficiency  of  use  of  the  band. 

Government  Incumbents 

11.  We  also  propose  to  effect  the 
transfer  of  the  27  megahertz  of 
Government  spectrum  identified  in  this 
proceeding  by  deleting  the  Government 
allocations  from  the  Table  of  Frequency 
Allocations  in  coordination  with  NTIA. 
We  propose  to  add  footnotes  to  the 
Table  of  Frequency  Allocations,  noting 
that  the  bands  adckessed  here  will 
remain  allocated  to  Government 
operations  until  the  dates  that  the 
various  bands  will  be  transferred.  NTIA 
has  also  advised  the  Commission  of 
consequential  changes  to  certain 
Government  footnotes.  We  request 
comment  on  whether  this  is  the 
appropriate  method  for  reflecting  the 
reallocations  proposed  in  this 
proceeding. 

12.  We  specifically  seek  comment 
bom  Indian  Tribal  governments.  The 
Commission  is  committed  to  (1) 
working  with  Indian  tribes  on  a 
govemment-to-govemment  basis  to 
ensure  that  Indian  tribes  have  adequate 
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access  to  communications  services,  and 
(2)  consulting  with  Tribal  governments 
prior  to  implementing  any  regulatory 
action  or  policy  that  will  significantly 
affect  tribal  governments,  their  land, 
and  resources.  We  welcome  the 
opportunity  to  consult  with  tribal 
governments  on  the  issues  raised  by  this 
NPRM,  and  we  seek  comment  both  from 
tribal  governments  and  other  interested 
parties  on  the  potential  for  the  spectrum 
proposals  set  forth  herein  to  serve  the 
communications  needs  of  tribal 
communities. 

13.  We  proposed  that  licensees 
planning  to  construct  facilities  within  a 
protection  zone  be  required  to  submit 
data  to  the  Commission  to  allow  ^ 
coordination  of  their  facilities.  For  each 
site  requiring  prior  coordination,  the 
licensee  would  be  required  to  notify  the 
Government  facility  within  the 
coordination  zone,  via  the  Universal 
Licensing  System  ("ULS"),  of  each 
proposed  new  facility  that  it  planned  to 
construct,  providing  technical  data 
including  latitude,  longitude,  station 
type,  frequency  range,  antenna  height, 
power,  and  types  of  emissions. 
Licensees  would  not  be  permitted  to 
operate  such  facilities  within  the 
coordination  zone  until  they  obtain  a 
response  from  the  Commission 
indicating  that  there  are  no  objections 
from  the  Government.  We  seek 
comment  on  using  this  same  proposed 
coordination  proposal  for  the  bands 
addressed  here.  We  request  comment  on 
this  proposal  or  alternate  procedures 
that  provide  the  best  method  for 
ensuring  protection  for  these 
Government  services  when  new  services 
begin  operations.  Commenters  are 
invited  to  suggest  solutions  on  these  and 
any  other  options  they  may  devise. 
Perhaps  coordination  would  be 
sufficient  to  allow  new  non-Government 
operations  to  share  spectrum  with 
Government  operations.  Commenters 
are  specifically  requested  to  address 
protection  of  Government  services  in 
each  of  the  bands  at  issue  here,  as  we 
doubt  that  a  single  solution  will  be  the 
best  method  for  ensuring  maximum 
flexibility  and  utility  of  the  bands,  while 
at  the  same  time  providing  the 
necessary  protection  for  Government 
operations. 

14.  The  Strom  Thurmond  National 
Defense  Authorization  Act  for  Fiscal 
Year  1999  (NDAA-99)  requires  that  new 
entrants  reimburse  incumbent  Federal 
users  for  the  costs  of  relocation. 
Specifically,  NDAA-99  required  that 
"[ajny  person  on  whose  behalf  a  Federal 
entity  incurs  costs  *  •  *  shall 
compensate  the  Federal  entity  in 
advance  for  such  costs.  Such 
compensation  may  take  the  form  of  ^ 


cash  payment  or  in-kind  compensation. 
In  the  NPRM  in  paragraphs  6p  through 
63,  we  make  proposals  for  how  best  to 
carry  out  the  statutory  requirements. 
Recognizing  important  National 
Security  concerns,  separate  procedures 
are  proposed  for  unclassified  and 
classified  or  sensitive  Government 
facilities.  We  request  comment  on  these 
proposals.  Specifically,  we  seek 
comment  on  what  relocation 
information  is  necessary  for  the  FCC  to 
hold  a  viable  auction  and  for  potential 
bidders  to  formulate  bidding  strategies. 
Commenters  are  invited  to  suggest 
additional  information  or  information 
formats  that  would  be  of  benefit  to  them 
in  determining  their  bidding  strategies. 
Commenters  should  explain  how  their 
suggestions  provide  the  information 
necessary  for  bidders  to  plan  their 
strategies  and  expenditures. 

15.  In  accordance  with  the  provisions 
of  BBA-97,  we  propose  to  require  any 
new  licensee  that  has  relocated  a 
Government  facility  to  either  remedy 
any  defects  of  the  new  facilities,  or  pay 
to  relocate  the  Government  facility  back 
to  its  original  facilities  or  frequencies  in 
any  case  where  a  Government  entity's 
new  facilities  are  not  comparable.  We 
propose  to  use  our  existing  rules  as  a 
basis  for  defining  comparable  facilities 
of  communications  systems.  Thus,  we 
propose  to  define  comparable  facilities 
of  communications  systems  for 
purposes  of  BBA-97.  see  paragraphs  64 
through  66  of  the  NPRM. 

Initial  Regulatory  Flexibility  Analysis 

16.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA}^  the  Commission 
has  prepared  this  present  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
of  the  possible  significant  economic 
impact  on  small  entities  by  the  policies 
and  rules  proposed  in  this  Notice  of 
Proposed  Rule  Making  (NPRM).  Written 
public  comments  are  requested  on  this 
IRFA.  Comments  must  be  identified  as 
responses  to  the  IRFA  and  must  be  filed 
by  the  deadlines  for  comments  on  the 
Notice  of  Proposed  Rule  Making 
provided  in  paragraph  60  of  the  NPRM. 
The  Commission  will  send  a  copy  of  the 
Notice  of  Proposed  Rule  Making 
including  this  IRFA,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration.  See  5  U.S.C. 
603(a).  hi  addition,  the  Notice  of 
Proposed  Rule  Making  and  IRFA  will  be 
published  in  the  Federal  Register. 


•  See  5  U.S.C.  603,  The  RFA,  see  5  U.S.C.  601  et. 
seq.,  has  been  amended  by  the  Contract  With 
America  Advancement  Act  of  1996,  Public  Law 
104-121.  110  Stat.  847  (1996)  (CWAAA).  Title  II  of 
the  CWAAA  is  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (SBREFA). 


A.  Need  for,  and  Objectives  of,  the 
Proposed  Rules 

17.  We  proposed  to  allocate  a  total  of 
27  megahertz  of  spectnmi  from  the  216- 
220  MHz,  1390-1395  MHz,  1427-1429 
MHz,  1429-1432  MHz,  1432-1435  MHz, 
1670-1675  MHz,  and  2385-2390  MHz, 
bands  transferred  from  Government  to 
non-Government  use  pursuant  to  the 
provisions  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993  and  the 
Balanced  Budget  Act  of  1997.  These 
seven  bands  have  a  variety  of 
continuing  Government  protection 
requirements  and  incumbent 
Government  and  non-Government  uses. 
Despite  these  constraints  and  the 
relatively  narrow  bandwidth  contained 
in  each  of  the  bands,  we  believe  that  the 
proposals  presented  will  foster  a  variety 
of  potential  applications  in  both  new 
and  existing  services.  The  transfer  of 
these  bands  to  non-Government  use 
should  enable  the  development  of  new 
technologies  and  services,  provide 
additional  spectrum  relief  for  congested 
private  land  mobile  frequencies,  and 
fulfill  our  obligations  as  mandated  by 
Congress  to  assign  this  spectrum  for 
non-Government  use. 

18.  This  NPRM  proposes  general 
Fixed  Service  and  Mobile  Service 
allocation  for  each  of  the  bands 
addressed,  and  asks  questions  about 
other  possible  allocations.  The  Notice 
also  solicits  comment  on  potential 
service  rules  for  the  services  to  which 
the  bands  may  be  allocated. 

B.  Legal  Basis 

19.  This  action  is  taken  pursuant  to 
Sections  4{i),  7(a),  303(c),  303(f),  303(g). 
and  303(r)  of  the  Communications  Act 
of  1934,  as  amended,  47  U.S.C.  Sections 
154(i),  157ta),  303(c).  303(f).  303(g).  and 
303(r). 

C.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Proposed  Rules  Will  Apply 

20.  The  RFA  directs  agencies  to 
provide  a  description  of,  and,  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  may  be  affected  by 
the  proposed  rules,  if  adopted.^  The 
RFA  generally  defines  the  term  "small 
entity"  as  having  the  same  meaning  as 
the  terms  "small  business,"  "small 
organization,"  and  "small  governmental 
jurisdictions."  In  addition,  the  term 
"small  business"  has  the  same  meaning 
as  the  term  "small  business  concern" 
under  the  Small  Business  Act,  15  U.S.C. 
632,  unless  the  Commission  has 
developed  one  or  more  definitions  that 


*  5  U.S.C.  603(b)(3). 
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are  appropriate  to  its  activities.^  A       — 
"small  business  concern"  is  one  that:  (1) 
Is  independently  owned  and  operated; 
(2)  is  not  dominant  in  its  field  of 
operation:  and  (3)  meets  any  additional 
criteria  established  by  the  Small 
Business  Administration  ("SBA").* 

21.  A  small  organization  is  generally 
"any  not-for-profit  enterprise  which  is 
independently  owned  and  operated  and 
is  not  dominant  in  its  field."  * 
Nationwide,  as  of  1992,  there  were 
approximately  275,801  small 
organizations.^  The  definition  of  "small 
governmental  jurisdiction"  is  one  with 
populations  of  fewer  than  50,000.^ 
There  are  85,006  governmental 
jurisdictions  in  the  nation.^  This 
number  includes  such  entities  as  states, 
coimties,  cities,  utility  districts  and 
school  districts.  There  are  no  figures 
available  on  what  portion  of  this 
number  has  populations  of  fewer  than 
50,000.  However,  this  number  includes 
38,978  counties,  cities  and  towns,  and 
of  those,  37,556,  or  96  percent,  have 
populations  of  fewer  than  50,000.^  The 
Census  Bureau  estimates  that  this  ratio 
is  approximately  accurate  for  all 
government  entities.  Thus,  of  the  85,006 
governmental  entities,  we  estimate  that 
96  percent,  or  about  81,600,  are  small 
entities  that  may  be  affected  by  our 
ndes.  Nationwide,  there  are  4.44  million 
small  business  firms,  according  to  SB  A 
reporting  data.'" 

22.  The  NPRM  proposes  to  allocate  27 
megahertz  of  spectrum,  licenses  in  some 
of  which  will  be  assigned  by  auction, 
and  licenses  in  some  of  which  may  be 
assigned  by  auctioned.  The  Notice 
proposes  very  broad  allocations  of  this 
spectrum,  and  asks  questions  designed 
to  produce  public  comment  which  will 
allow  the  Conmiission  to  allocate  and 
authorize  the  spectrum  to  more  narrow, 
specific  services.  The  Commission  has 
ndt  yet  determined  or  proposed  how 
many  licenses  will  be  awarded,  nor  will 
it  know  how  many  licensees  will  be 
small  businesses  until  auctions,  if 
required,  are  held.  In  addition,  at  this 
point  in  the  proceeding,  the 
Commission  does  not  know  how  many 


'SeeSU.S.C.  601(3). 

«15U.S.C.  632. 

>/d.  section  601(4). 

*  IDepartment  of  Commerce,  U.S.  Bureau  of  the 
Census,  1992  Economic  Census.  Table  6  (special 
tabulation  of  data  under  contract  to  Office  of 
Advocacy  of  the  U.S.  Small  Business 
AdministiiBtion). 

'5U.S.C601(5). 

■  1992  Census  of  Governments.  U.S.  Bureau  of  the 
Census,  U.S.  Department  of  Commerce. 

'Id. 

'°See  1992  Economic  Census,  U.S.  Bureau  of  the 
Census.  Table  6  (special  tabulation  of  data  under 
contract  to  Office  of  Advocacy  of  the  U.S.  Small . 
Business  Administration). 


licensees  may  partition  their  license 
areas  or  disaggregate  their  spectrum 
blocks,  if  partitioning  and 
disaggregation  are  allowed.  We  therefore 
assume  that,  for  purposes  of  our 
evaluations  and  conclusions  in  the 
IRFA,  all  of  the  prospective  licensees  in 
the  bands  addressed  in  the  Notice  are 
small  entities,  as  that  term  is  defined  by 
the  SBA. 

23.  Incumbent  services  in  the  216-220 
MHz  band,  which  the  Notice  proposes 
to  allocate  on  a  primary  basis  to  the 
Fixed  and  Mobile  Services,  include  the 
Automated  Maritime 
Telecommunications  Service  (AMTS), 
telemetry  users  and  Low  Power  Radio 
Service  users.  The  Commission  has 
defined  small  businesses  m  the  AMTS 
as  those  businesses  which,  together  with 
their  affiliates  and  controlling  interests, 
have  not  more  than  fifteen  million 
dollars  {$15  million)  in  the  preceding 
three  years.  There  are  only  three  AMTS 
licensees,  none  of  whom  are  small 
businesses.  However,  potential  licensees 
in  AMTS  include  all  public  coast 
stations,  which  are  classified  by  the 
Small  Business  Administration  as 
Radiotelephone  Service  Providers, 
Standard  Industrial  Classification  Code 
4812.^'  The  Commission  has  defined  a 
"small  entity"  public  coast  station  as 
one  employing  no  more  than  1500 
persons.* 2  According  to  the  1992 
Census  of  Transportation, 
Communications,  and  Utilities,  there  are 
a  total  of  1178  radiotelephone  service 
providers,  of  whom  only  12  had  more 
than  1000  employees.  Tlierefore,  we 
estimate  that  at  least  1166  small  entities 
may  be  affected  by  the  proposed  rules. 

24.  Users  of  telemetry  are  generally 
large  corporate  entities,  such  as  utility 
companies,  and  it  is  unlikely  that  any  of 
the  users  would  be  small  businesses. 
The  Low  Power  Radio  Service  permits 
licensees  to  use  the  216-217  MHz 
segment  for  auditory  assistance,  medical 
devices,  and  law  enforcement  tracking 
devices.  Users  are  likely  to  be  theaters, 
auditoriums,  churches,  schools,  banks, 
hospitals,  and  medical  care  facilities. 
The  primary  manufacturer  of  auditory 
assistance  estimates  that  it  has  sold 
25,000  pieces  of  auditory  assistance 
equipment.  Many  if  not  most  Low 
Power  Radio  Service  licensees  are  likely 
to  be  small  businesses.  However, 
because  the  Low  Power  Radio  Service  is 
licensed  by  rule,  with  no  requirement 
for  individual  license  applications  or 
documents,  the  Commission  is  unable  to 


"SeelSCFR  121.201. 

'^  See  Amendment  of  the  Commission's  Rules 
Concerning  Maritime  Communications.  PR  Docket 
No.  92-257,  Third  Report  and  Order  and 
Memorandum  Opinion  and  Order.  13  FCC  Red 
19853.(1998). 


estimate  how  many  small  businesses 
use  the  Low  Power  Radio  Service. 

25.  The  inciunbent  service  in  the 
1427-1429  MHz  band  is  a  telemetry 
licensee.  The  Commission  has  issued 
only  one  telemetry  license  in  the  band, 
and  Itron,  Inc.,  the  licensee,  with  an 
investment  of  $100  million  in 
equipment  development,  is  not  likely  to 
be  a  small  business.- 

26.  The  incumbent  services  in  the 
1429-1432  MHz  band  include  utility 
telemetry,  with  Itron,  Inc.  as  the  only 
licensee,  and  medical  telemetry.  As 
stated  above,  Itron,  Inc.  is  not  likely  to 
be  a  small  business.  Users  of  medical 
telemetry  are  hospitals  and  medical  care 
facilities,  some  of  which  are  likely  to  be 
small  businesses. 

27.  According  to  the  SBA's 
regulations,  nursing  homes  and 
hospitals  must  have  annual  gross 
receipts  of  $5  million  or  less  in  order  to 
qualify  as  a  small  business  concern. 
There  are  approximately  11,471  nursing 
care  firms  in  the  nation,  of  which  7,953 
have  annual  gross  receipts  of  $5  million 
or  less. '3  There  are  approximately  3,856 
hospital  firms  in  the  nation,  of  which 
294  have  gross  receipts  of  $5  million  or 
less.  Thus,  the  approximate  nimiber  of 
small  confined  setting  entities  to  which 
the  Commission's  new  rules  will  apply 
is  8,247. 

28.  We  invite  comment  on  this 
analysis,  particularly  on  the  niunber  of 
small  businesses  that  are  likely  to  be 
affected  by  these  proposed  rules. 
Commenters  are  invited  to  address  how 
the  proposed  rules  affect  small 
businesses,  and  to  suggest  alternative 
rules. 

D.  Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

29.  Entities  interested  in  acquiring 
spectnun  in  the  bands  at  issue  in  the 
Notice  will  be  required  to  submit 
license  applications  and  high  bidders 
will  be  required  to  apply  for  their 
individual  licenses.  Additionally,  new 
licensees  will  be  required  to  file 
applications  for  license  renewals  and 
make  certain  other  filings  as  required  by 
the  (Communications  Act.  We  request 
comment  on  how  these  requirements 
can  be  modified  to  reduce  the  burden  on 
small  entities  and  still  meet  the 
objectives  of  the  proceeding. 


*^See  Small  Business  Administration  Tabulation 
File.  SBA  Size  Standards  Table  2C,  January  23, 
1996,  SBA,  Standard  Industrial  Code  (SIC) 
categories  8050  (Nursing  and  Personal  Care 
Facilities)  and  8060  (Hospitals).  (SBA  Tabulation 
File). 
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E.  Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

30.  In  all  of  the  bands  where 
incumbent  licensees  exist,  we  have 
inquired  whether  we  should  elevate  the 
status  of  the  services  in  which  the 
incumbents  are  licensed  to  pJrimary.  We 
have  further  discussed  these  services  at 
some  length,  and  have  requested  public 
comment  on  how  we  can  accommodate 
incumbents  in  these  bands  during  the 
reallocation  process. 

F.  Federal  Rules  That  May  Duplicate, 
Overlap,  or  Conflict  With  the  Proposed 
Rules 

31.  None. 
List  of  Subjects 

47  CFR  Part  2 
Communications  equipment,  Radio. 


47  CFR  Part  90 

Communications  equipment.  Radio, 
Reporting  and  recordkeeping 
requirements. 

Federal  Communications  (Commission. 
Magalie  Roman  Salas, 

Secretary. 

Rules  Changes 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
Parts  2  and  90  as  follows: 

PART  2— FREQUENCY  ALLOCATIONS 
AND  RADIO  TREATY  MATTERS; 
GENERAL  RULES  AND  REGULATIONS 

1.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  302a,  303,  and 
336,  unless  otherwise  noted. 


2.  Section  2.106,  is  amended  as 
follows: 

a.  Revise  pages  23,  31,  42,  43,  47,  50, 
and  51  of  the  Table  of  Frequency 
Allocations. 

b.  Revise  footnotes  US2'lO,  US229, 
US276,  US311,  and  US352;  remove 
footnotes  US274  and  US317;  and  add 
footnotes  USxxx,  USjryy,  and  USzzz. 

c.  Revise  footnotes  G2,  G27,  G114, 
and  G120;  and  remove  footnote  0123. 

The  revisions  and  additions  read  as 
follows: 

§2.106    Table  of  Frequancy  AHoeatkNis. 

***** 

BILLING  CO06  6n2-01-P 
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JNTTED  STATES  (US)  FOOTNOTES 

*         *         *         * 

US210  In  the  sub-ban<i  40.66-40.7  MHz. 
requencies  may  be  authorized  to 
Government  and  non-Government  stations  on 
a  secondary  basis  for  the  tracking  of,  and 


telemetering  of  scientific  data  from,  cx:ean 
buoys  and  wildlife.  Operation  in  this  sub- 
band  is  subject  to  the  technical  standards 
specified  in:  (a)  Section  8.2.42  of  the  NTIA 
Manual  for  Government  use,  or  (b)  47  CFR 
90.248  for  non-Government  use. 


US229  In  the  band  216-220  MHz, 
Government  operations  are  on  a  non- 
interference basis  to  authorized  non- 
Govemment  operations  and  shall  not  hinder 
the  implementation  of  any  non-Government 
operations,  except  at  the  following  space 
surveillance  stations  where  Government 
operations  are  co-primary: 


Transmit  frequency  of  216.98  MHz 


Location 


^ake  Kickapoo,  TX 

lordan  Lake,  AL  ... 

Gila  River,  AZ  , 


North  latitude/West 
kxigitude 


33°32'/098°45' 
32°397086°15' 
33°067112°01' 


Protection 
radius  (km) 


250 
150 
150 


Receive  frequencies  of  216.965-216.995  MHz 


Location 


San  Diego,  CA 

Elephant  Butte.  NM 

Red  River,  AR  

Silver  Lake,  MO  

Hawkinsville,  GA  .... 
Fort  Stewart,  GA  .... 


North  latitude/West 
k)ngitijde    ' 


32°347116°58' 

33°267106°59' 
33°197093°33' 
33''087091°01' 
32°1 77083°'  ... 
31  "587081  "30' 


Protection 

radius 

(km) 


50 
50 
50 
50 
SO 
50 


US276  Except  as  otherwise  provided 
or  herein,  use  of  the  bands  2320-2345 
MHz  and  2360-2385  MHz  by  the  mobile 
service  is  limited  to  aeronautical 
telemetering  and  associated 
telecommand  operations  for  flight 
testing  of  manned  or  immanned  aircraft, 
missiles  or  major  components  thereof. 
The  following  four  frequencies  are 


shared  on  a  co-equal  basis  by 
(Jovemment  and  non-CJovemment 
stations  for  telemetering  and  associated 
telecommand  operations  of  expendable 
and  reusable  laimch  vehicles  whether  or 
not  such  operations  involve  flight 
testing:  2332.5  MHz,  2364.5  MHz, 
2370.5  MHz,  and  2382.5  MHz.  All  other 


mobile  telemetering  uses  shall  be 
secondary  to  the  above  uses. 

*        *        •        *        • 

US311  Radio  astronomy  observations 
may  be  made  in  the  bands  1350-1400 
MHz  and  4950-4990  MHz  on  an 
unprotected  basis  at  certain  radio 
astronomy  observatories  indicated 
below: 


National  Astronomy  and  Ionosphere  Center,  Arecibo,  Puerto  Rico 


Natk)nal  Radio  Astronomy  Observatory,  Socorro,  New  Mexk» 


National  Radk)  Astronomy  Ot)servatory,  Green  Bank,  West  Virginia  .. 


Natnnal  Radk>  Astronomy  Observatory,  Very  Long  Baseline  Array 
Stations. 


Pie  Town,  NM 

Kitt  Peak,  AZ  

Los  Alamos,NM  ... 

Fort  Davis,  TX  

North  Uberty,  I A  .. 

Brewster,  WA  

Owens  Valley,  CA 

Saint  Croix,  VI  

Mauna  Kea,  HI  .... 
Hancock.  NH  


Rectangle  between  latitudes  17°30'N  and  19°00'N  and  between  ton- 
gitudes  65''W  and  68°00^. 


flectangle  between  laditudes  32''30'N  and  35°30'N  and  between  kxi- 
gitudes  106°00'W  and  109  "OO'T/V. 


Rectangle  between  latitudes  37°30TJ  and  39°15'N  and  between  ton- 
gitudes  78°30'W  and  80°30'W. 


80  Kiiomters  (50  mile)  radkxjs  centered  on: 


Latitude  (North) 


34''18' 
31  "57' 
35°47' 

4r46' 
48*'08' 
37°14' 
17"'4e' 
19''48' 
42''56' 


Longitude  (West) 


108'*07' 

niosr 

106'15' 

los'sr 

9r34' 
119°41' 

iinr 

64'>35' 
7r59' 


Every  practicable  effort  will  be  made 
'tb  avoid  the  assignment  of  frequencies 
in  the  bands  1350-1400  MHz  and  4950- 
4990  MHz  to  stations  in  the  fixed  and 
mobile  services  that  coidd  interfere  with 
radio  astronomy  observations  within  the 
geographic  areas  given  above.  In 
addition,  every  practicable  effort  will  be 
made  to  avoid  assignment  of  fr^uencies 
in  these  bands  to  stations  in  the 
aeronauticial  mobile  service  which 


operate  outside  of  those  geographic 
areas,  but  which  may  cause  harmful 
interference  to  the  listed  observatories. 
Should  suc:h  assignments  result  in 
harmful  interference  to  these 
observatories,  the  situation  will  be 
remedied  to  the  extent  practicable. 
***** 

US352  In  the  band  1427-1432  MHz, 
(k)vemment  operations,  except  for 
medical  telemetry  operations  in  the  sub- 


band  1429-1432  MHz,  are  on  a  non- 
interference basis  to  authorized  non- 
Ck)vemment  operations  and  shall  not 
hinder  the  implementation  of  any  non- 
(k)vemment  operations,  except  at  the 
sites  identified  below  where 
Government  operations  are  co-primary 
until  January  1,  2004: 
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Locafiion 

North  latitude/West 
longitude 

Radius 

Location 

North  latitude/West 
kxigitude 

Radius  (km) 

Patuxent  River,  MD  

NAS  Oceana,  VA 

MCAS  Cherry  Point.  NC  .. 

Beaufort  MCAS,  SC 

NAS  Cecil  FieW,  FL  

NAS  Whidhey  IS.,  WA 

Yakima  Firing  Ctr  AAF, 
WA. 

3a°17'A)78°25' 

70 
100 
100 
160 
160 
70 
70 

Mountain  Honie  AFB,  ID 

NAS  Fallon,  NV  

Nellis  AFB,  NV 

NAS  Lenriofe,  CA 

Yuma  MCAS,  AZ  

China  Uke,  CA  

MCAS  Twenty  Nine 
Palms,  CA. 

43001 71 15''50'  

160 

36°49'/076»02'  

34°54'/076°52'         

39°247118''43'  

100 

36°147115''02'  

100 

32°26'/080°40' 

36*'18'/119°4r  

120 

30°13'/081''52' 

32°39'/114°35'  

160 

48°19'/1 22*^4'  

46°40'/120°15' 

35°29'/117*'16'  

80 

34''157116°03'  

80 

USxxx  In  the  band  1432-1435  MHz, 
Government  operations  are  on  a  non- 


interference basis  to  authorized  non- 
Govemment  operations  and  shall  not 
hinder  the  implementation  of  any  non- 


Govemment  operations,  except  at  the 
sites  identified  below  where 
Government  operations  are  co-primary: 


Location 


North  latitude/West 
kxtgitude 


Protection 
radius  (km) 


Location 


North  latitude/West 
k>ngitude 


Protectkw 
radius  (km) 


Chirui  Lake/E(Kvards 

AFB,  CA. 
White  Sands  Missile 

Range/HoMoman  AFB, 

NM. 
Utah  Test  and  Training 

Range/Dugway  Proving 

Ground,  Hi«  AFB,  UT. 

Patuxent  River,  MD 

Nellis  AFB,  NV  

Fort  Huachuca,  AZ 

Eglin  AFB/Guifport  ANG 

Range,  MS/Fort 

Rucker.  AL 
Yuma  Proving  Ground, 

AZ. 

FortGreeV,  AK  

Redstone  Arsenal,  AL  

Aipene  Range,  Ml  

Camp  Shelby.  MS 


35"'29'/117»16' 
32°117106»20' 

40°5r/113°05' 


38»ir/076°24' 
37''29'/114»14' 
31°33'/110°18' 
30°28'/0e6°31' 


32<'29'/1 14020' 

63'»4r/145°52' 
34°35'/0e6°35' 
44''23'A)e3<'20' 

31''20'/0e9°18' 


100 

160 


80 
80 
80 

80 


AUTEC  

Beaufort  MCAS,  SC 


160  I  MCAS  Chenry  Point,  NC 


70  1  NAS  Cecil  Field,  FL 

130  I  NAS  Fallon.  NV  

80  I  NAS  Oceana.  VA 

140  I  NAS  WhkJbey  Island,  WA 


160     NCTAMS,  GUM 


LerTTOOTB,  CA  

Savannah  River,  SC 

Naval  Space  Operatkxis 
Center.  ME. 


24<'30'/078°00' 
32°26'/080°40' 

34»54'/076°53' 


30oi3'A)8r52'  . 
39°30'/118°46'  . 
36°49'/076°01'  . 
48"  217122°39' 


13<'357144°51'  East 


36'20'/119*'5r 
33°15'/0ei°39' 
44°24'/068°01' 


80 

160 

100 


160 

100 

100 

70 


80 

120 

3 

80 


USyyy  In  the  band  1670-1675  MHz, 
GovCTimient  operations  are  on  a  non- 
interference basis  to  authorized  non- 
Govemment  operations  and  shall  not 
hinder  the  implementation  of  any  non- 
Govemment  operations,  except  that  the 
Geostationary  Orbit  Environmental 
Satellite  receiving  earth  station  at 
Wallops  Island,  VA  (37°  56'  47"  N,  75° 
27'  37"  W)  operates  on  a  co-primary 
basis. 


USzzz  Until  January  1,  2005,  the  band 
2385-2390  MHz  is  also  allocated  to  the 
GovOTnment  mobile  and  radiolocation 
services  on  a  co-primary  basis  and  to  the 
Government  fixed  service  on  a 
secondary  basis.  Use  of  the  mobile 
service  is  limited  to  aeronautical 
telemetry  and  associated  teleconmiand 
operations  for  flight  testing  of  manned 
or  unmanned  aircraft,  missiles  or  major 
components  thereof.  Use  of  the 


radiolocation  service  is  limited  to  the 
military  services.  On  January  1,  2005, 
Government  operations  in  the  band 
2385-2390  MHz  shall  be  on  a  non- 
interference basis  to  authorized  non- 
Govemment  operations  and  shall  not 
hinder  the  implementation  of  any  non- 
Govemment  operations,  except  at  the 
sites  identified  below  where 
Ciovemment  operations  are  co-primaiy 
imtil  January  1,  2007: 


Location 


North  latitude/WesI 
kxigitude 


Protectnn 
radius  (km) 


T 


Locatton 


North  Latitude/West 
kxigitude 


Protectkxi 
radkjs  (km) 


Yuma  Proving  Ground, 

AZ. 

Nellis  AFB,  NV  

White  Sands  Missle 

Range,  NM. 
Utah  Test  Range,  UT  . 

China  Lake,  CA 

Eglin  AFB,  FL 

Cape  Canaveral,  FL  ... 

Seattle,  WA  

St  Louis,  MO  


32»54'/114'>20' 

3r48'/1 16-28'  . 
32"58'/106°23'  . 

40°12'/112°54'  . 
35''40'/1 17*41'  . 
30°30'/0e6»30'  . 
28°33'/080°34'  . 
47°32'/122°18'  . 
38'45'/090'22'  . 


160     Pahn  Beach  County,  FL 


160 
160 

160 
160 
160 
160 
160 
160 


Barking  Sands,  HI  

Roosevelt  Roads,  PR 


Glasgow,  MT  

Edwards  AFB,  CA  .. 
Patuxent  River.  MD 

WWchita,  KS  

RosweN,  NM  


26''54'/080°19' 

22°077159°40' 
18''14'/065''38' 

48°257106°32' 
34°54'/117°53' 
38<'ir/076°25' 
37°40'/097°26' 
33°18'/104°32' 


180 

160 
180 

180 
100 
100 
180 
180 
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Federal  Government  (G)  Footnotes 

n*        *        *        * 
G2  In  the  bands  220-225  MHz,  420-450 
MHz  (except  as  provided  by  US217),  890-902 
MHz,  928-942  MHz,  1300-1390  MHz,  2310- 
2385  MHz,  2417-2450  MHz.  2700-2900 
MHz.  5650-5925  MHz,  and  9000-9200  MHz, 
the  Government  radiolocation  service  is 
limited  to  the  military  services. 
***** 

G27  In  the  bands  255-328.6  MHz,  335.4- 
399.9  MHz,  and  1350-1390  MHz.  the  fixed 
and  mobile  services  are  limited  to  the 
military  services. 


G114  The  band  1369.05-1390  MHz  is  also 
allocated  to  the  fixed-satellite  service  (space- 
to-Earth)  and  to  the  mobile-satellite  service 
(space-to-Earth)  on  a  primeiry  basis  for  the 
relay,  of  nuclear  burst  data. 
***** 

G120  Development  of  airborne  primary 
radars  in  the  band  2310-2385  MHz  with  peak 
transmitter  power  in  excess  of  250  watts  for 
use  in  the  United  States  is  not  permitted. 


PART  90— PRIVATE  LAND  MOBILE 
RADIO  SERVICES 

3.  The  authority  citation  for  part  90 
continues  to  read  as  follows: 


Authority:  Sections  4(i),  11.  303(g).  303(r), 
and  302(c)(7)  of  the  Communications  Act  of 
1934.  as  amended,  47  U.S.C.  154(i).  161, 
303(g),  303(r),  332(c)(7). 

4.  Section  90.248  is  amended  by 
revising  paragraph  (a)  and  removing  and 
reserving  paragraph  (e)(2)  to  read  as 
follows: 

§  90.248    WikJIife  and  ocean  buoy  tracking. 

(a)  The  frequency  band  40.66-40.7 
MHz  may  be  used  for  the  tracking  of, 
and  the  telemetry  of  scientific  data  from, 
ocean  buoys  and  animal  wildlife. 
***** 

[FR  Doc.  01-899  Filed  1-22-01;  8:45  am] 
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This  section  o1  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
puMc.  Notices  of  hearings  and  investigations, 
committee  meetings,  agerwy  decisions  and 
rulings,  delegations  of  auttrarity.  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

[DA-00-05B] 

United  States  Standards  for  Grades  of 
Swiss  Cheese,  Emmentaler  Cheese 

AGENCY:  Agricultwal  Marketing  Service, 

USDA 

ACTKM:  Notice. 

summary:  The  Agricultural  Marketing 
Service  is  giving  notice  of  the 
availability  of  revisions  to  the  voluntary 
United  States  Standards  for  Grades  of 
Swiss  Cheese,  Emmentaler  Cheese.  The 
changes  will  increase  the  allowable  eye 
size  range  in  Grade  A  Swiss  cheese  and 
define  an  allowable  eye  size  range  in 
Grade  B  Swiss  cheese;  remove  the  block 
height  recommendation  for  cheeses 
produced  in  rindless  blocks;  add  more 
clarity  to  the  color  requirements  for 
grades  A  and  B  Swiss  cheese;  correct 
minor  errors  that  ctirrently  exist  in  the 
tables;  and  make  minor  editorial 
changes  that  will  make  the  standard 
more  imiform  in  appearance  and  easier 
to  use. 

EFFECTIVE  DATE:  This  notice  is  efiiective 
February  22.  2001. 

ADDRESSES:  The  revised  standards  are 
available  from  Duane  R.  Spomer,  Chief, 
Dairy  Standardization  Branch,  Dairy 
Pro-ams,  Agricultural  Marketing 
Service.  U.S.  Department  of  Agriculture, 
Room  2746,  South  Building,  STOP 
0230,  P.O.  Box  96456,  Washington.  DC 
20090-6456;  or  at  http:// 
www.ams.  usda.gov/dairy/stand.htm 
FOR  FURTHER  INFORMATION  CONTACT: 
Charlsia  Fortner,  Dairy  Products 
Marketing  Specialist.  Dairy 
Standardization  Branch,  AMS/USDA/ 
Dairy  Programs,  Room  2746-S,  P.O.  Box 
96456,  Washington,  IX!  20090-6456, 
(202) 720-7473. 

SUPPLEMENTARY  INFORMATKM:  Section 
203(c)  of  the  Agricultural  Marketing  Act 
of  1946,  as  amended,  directs  and 


authorizes  the  Secretary  of  Agriculture 
"to  develop  and  improve  standards  of 
quality,  condition,  quantity,  grade,  and 
packaging  and  recommend  and 
demonstrate  such  standards  in  order  to 
encourage  uniformity  and  consistency 
in  commercial  practices  *  *  *."  AMS  is 
committed  to  carrying  out  this  authority 
in  a  manner  that  facilities  the  marketing 
of  agricultural  commodities  and  to 
maldng  copies  of  official  standards 
available  upon  request.  U.S.  Standards 
for  Grades  of  Swiss  Cheese,  Enxmentaler 
Cheese  no  longer  appear  in  the  Code  of 
Federal  Regulations  (CFR);  however, 
they  are  maintained  by  the  USDA/ AMS/ 
Dairy  Programs. 

When  Swiss  cheese  is  officially 
graded,  the  USDA  voluntary  standards 
governing  the  grading  of  manufactiu^d 
or  processed  dairy  products  are  used. 
The  Agency  believes  the  revised 
standards  will  accurately  identify 
quality  characteristics  in  Swiss  cheese. 
AMS  is  revising  the  United  States 
Standards  for  Grades  of  Swiss  Cheese, 
Emjnentaler  Cheese  using  the 
procedures  it  published  in  the  August 
13, 1997,  Federal  Register  and  that 
appear  in  part  36  of  Title  7  of  the  CFR 
(7  CFR  part  36). 

The  notice,  with  a  request  for 
comments  on  the  proposed  changes, 
was  published  in  the  Federal  Register 
on  July  20,  2000  (65  FR  45018-45032). 
A  correction  notice  was  published  on 
August  14,  2000  (65  FR  45933). 

The  grade  standards  were  last  revised 
in  September  1987.  AMS  has  reviewed 
this  standard  and  discussed  possible 
changes  with  the  dairy  industry.  The 
Wisconsin  Dairy  Products  Association 
(WDPA)  and  the  Wisconsin  Cheese 
Makers  Association  fWCMA),  trade 
associations  representing  the  Swiss 
cheese  industry,  provided  specific 
recommendations.  The  American  Dairy 
Products  Institute  (ADPI),  another  trade 
association  representing  the  Swiss 
cheese  industry,  supported  these 
specific  recommendations,  organized  a 
meeting  of  Swiss  cheese  manufacturers 
and  buyers  to  discuss  changes  to  the 
U.S.  Grade  Standards,  and  provided 
specific  information  supporting  the 
changes  suggested  by  WDPA  and 
WCMA. 

Proposed  by  WDPA  and  WCMA  and 
supported  by  ADPI: 

•  Allow  smaller  eyes  in  Grade  A 
Swiss  cheese;  and 


•  Remove  block  size 
recommendations  for  rindless  Swiss 
cheese. 

Dairy  Programs,  Agricultural 
Marketing  Service,  proposed  the 
following: 

•  Lower  the  minimum  eye  size 
requirement  for  Grade  A  Swiss  cheese 
as  suggested  by  the  trade  associations 
and  include  provisions  to  clarify 
uniformity  of  eye  size.  Also,  Dairy 
Programs  proposed  to  include  the  same 
eye  size  range  for  Grade  B  Swiss  cheese; 

•  Remove  the  block  height 
recommendation  for  rindless  Swiss 
cheese  as  suggested  by  the  trade 
associations; 

•  Provide  a  more  descriptive 
representation  of  acceptable  color  for 
Grades  A  and  B  Swiss  cheese  by 
defining  the  range  of  acceptable  color  as 
white  to  light  yellow; 

•  Correct  errors  in  the  table  that 
summarizes  eye  and  texture 
characteristics  of  Swiss  cheese;  and 

•  Reformat  information  in  these 
standards  to  make  the  standards  easier 
to  use  and  provide  a  imiform 
appearance  with  other  U.S.  Grade 
Standards. 

AMS  published  a  notice  in  the 
Federal  Register  with  an  outline  of  the 
specific  proposed  changes  and  provided 
for  a  comment  period  of  60  days,  which 
ended  September  18,  2000.  Forty-three 
comments  were  received  during  the 
conmient  period,  four  from  dairy  trade 
associations,  one  from  the  Government 
of  Switzerland,  and  38  from  individuals. 

The  National  Milk  Producers 
Federation  (NMPF),  ADPI,  WCMA,  and 
WDPA  were  the  trade  associations  that 
provided  comments.  These  associations 
represent  dairy  producers  and  Swiss 
cheese  manufocttirers  and  buyers,  and 
each  expressed  general  support  for  the 
proposed  changes.  However,  three  of  the 
associations  disagreed  with  at  least  one 
provision  in  the  proposed  grade 
standards. 

Three  associations  objected  to  the 
inclusion  of  the  relatively  uniform  eye 
size  definition  proposed  by  AMS.  One 
association  stated  that  the  proposed  eye 
size  range  would  not  provide  the 
flexibility  initially  requested  by  Swiss 
cheese  manufacttirers,  and  that  eye  size 
uniformity  should  be  a  quality  issue 
between  buyer  and  seller  rather  than 
incorporated  into  the  standard.  Another 
association  stated  that  the  requirement 
that  cheese  be  properly  set  and  contain 
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eyes  that  are  relatively  uniform  in  size 
and  distribution  is  sufficient  and  that  it 
was  not  necessary  to  include  a 
definition  of  relatively  uniform  eye  size. 
This  trade  association  contends  that  any 
defined  range  of  eye  size  is  impractical 
and  ujirealistic,  especially  when  applied 
to  a  200-pound  block  of  cheese. 

In  considering  this  objection,  AMS 
notes  that  the  ciurent  U.S.  standards 
address  uniformity  in  the  size  of  eyes  in 
U.S.  Grade  A  Swiss  cheese  by 
establishing  a  narrow  ¥ie  inch  range 
into  which  a  majority  of  the  eyes  must 
fall.  When  the  majority  of  the  eyes  are 
outside  this  range,  the  cheese  does  not 
qualify  for  the  U.S.  Grade  A  designation. 
Furthermore,  if  a  majority  of  the  eyes 
are  smaller  than  the  established 
minimum,  the  cheese  is  considered  to 
be  "small  eyed"  and  would  not  meet  the 
requirements  for  U.S.  Grade  A. 

AMS  proposed  to  widen  the  size  of 
eyes  in  U.S.  Grade  A  Swiss  and  allow 
for  eyes  within  a  broader  7/16  inch 
range.  By  incorporating  the  industry 
recommendation  and  expanding  the 
sizes  of  eyes  allowable  for  Grade  A 
Swiss,  the  current  definition  for  small 
eyed  was  no  longer  appropriate  because 
cheese  falling  within  the  small  eyed 
range  could  now  qualify  for  U.S.  Grade 
A.  In  light  of  this,  AMS  beheved  that  it 
was  important  that  the  revised 
standards  include  a  definition  for 
"relatively  uniform  eye  size." 

AMS  agrees  that  eye  size  is  a  quality 
issue  and  that  Swiss  cheese  must  be 
properly  set  to  obtain  a  variety  of 
desirable  characteristics  including 
cheese  that  contains  eyes  that  are 
relatively  imiform  in  size.  U.S.  grade 
standards  are  intended  to  describe 
quality  attributes  of  dairy  products, 
therefore  these  eye  size  considerations 
should  be  included  in  the  Swiss  cheese 
grade  standards.  In  the  existing 
standard,  this  was  addressed  by  a 
narrow  range  of  allowable  eye  sizes.  In 
the  proposed  changes,  this  would  be 
accomplished  by  addition  of  a 
definition  for  "relatively  uniform  eye 
size"  that  allows  for  the  expanded  range 
and  reinforces  that  cheese  be  properly 
set  by  specifying  that  a  majority  of  the 
eyes  fall  within  a  narrower  'A  inch 
range.  The  revision  incorporates  the 
flexibility  requested  by  Swiss  cheese 
manufacturers  and  buyers  by  expanding 
the  size  of  eyes  allowable  for  Grade  A 
cheese  and  that  the  inclusion  of  a 
definition  for  "relatively  uniform" 
would  eliminate  confusion  when 
communicating  these  standards  among 
buyers  and  sellers  and  when  graders 
apply  these  standards  to  Swiss  cheese 
samples.  These  provisions  are  also 
applicable  to  Swiss  cheese  regardless  of 
size.  For  these  reasons.  AMS  is 


maintaining  the  "relatively  uniform  eye 
size"  definition  as  proposed. 

WCMA  suggested  a  change  to  the 
proposal  that  would  provide  clarity. 
They  requested  that  Section  (h)  of  the 
Explanation  of  Terms  section  be  further 
reworded.  The  Section  (h)  as  proposed 
by  USDA  defined  the  descriptor 
"slight."  "large  eyed"  and  "small  eyed." 
WCMA  suggests  combining  "slight" 
with  the  terms  "large  eyed"  and  "small 
eyed,"  thus  defining  only  "slight  large 
eyed"  and  "slight  small  eyed,"  and 
eliminating  the  need  to  define  "slight." 
USDA  agrees  this  results  in  more 
straightforward  definitions  of  the  two 
terms.  Therefore,  USDA  is  revising  the 
relevant  portion  of  Section  (h)  of  Ae 
Explanation  of  Terms  as  follows: 

(n)  With  respect  to  eyes  and  texture  as 
it  relates  to  large  eyed  and  small  eyed: 

(1)  Slight  large  eyed. — Majority  of  the 
eyes  more  than  ^^/le  inch  but  less  than 

1  inch. 

(2)  Slight  small  eyed. — Majority  of  the 
eyes  less  than  %  inch  but  more  than  Vs 
inch. 

(3)  Relatively  uniform  eye  size — The 
majority  of  the  eyes  fall  within  a  'A  inch 
range. 

One  comment  was  received  from  the 
Federal  Office  for  Agriculture  in  Bern, 
Switzerland.  This  office  expressed 
concern  that  the  proposed  revisions  to 
the  Swiss  cheese  grade  standards  are  not 
congruent  with  the  traditional  methods 
for  producing  Emmentaler  cheese  in 
Switzerland.  They  also  note  differences 
between  the  U.S.  standards  and  a  Codex 
Alimentarius  Individual  Standard  for 
Emmentaler.  which  was  issued  in  1967. 
This  international  standard  states  that 
an  acceptable  eye  size  for  Grade  A 
Emmentaler  will  be  between  1  and  3 
cm.  Further,  the  international  standard 
indicates  acceptable  color  as  "ivory  to 
light  yellow,"  instead  of  the  U.S. 
standards'  "white  to  light  yellow." 

Codex  standards  are  maintained  for 
the  purpose  of  facilitating  international 
trade  by  promoting  honest  practices  in 
the  sale  of  food  and  providing  guidance 
to  consumers  in  making  food  choices. 
The  1967  Emmentaler  cheese  standard 
is  among  the  individual  cheese 
standards  that  are  currently  under 
revision  by  the  Codex  Alimentarius 
Committee.  The  Agricultural  Marketing 
Act  of  1946,  as  amended,  directs  and 
authorizes  the  Secretary  of  Agriculture 
"to  develop  and  improve  standards  of 
quality,  condition,  quantity,  grade,  and 
packaging,  and  recommend  and 
demonstrate  such  standards  in  order  to 
encourage  uniformity  and  consistency 
in  commercial  practices  *   *  *."  U.S. 
Standards  establish  agreed-upon  quality 
parameters  and  help  keep  our  national 
marketing  system  for  dairy  products 


operating  in  an  orderly  and  efficient 
manner. 

The  changes  being  made  to  the  U.S. 
standards  bring  it  into  much  closer 
aligiunent  with  the  Codex  standard  than 
previous  standards,  however,  some 
differences  are  appropriate  to  address 
quality  issues  with  Swiss  cheese,  such 
as  bleaching.  Bleaching  is  allowed  in 
the  manufactiire  of  Swiss  cheese  in  the 
United  States,  therefore  a  white  color  is 
appropriate  for  U.S.  Grade  A  Swiss 
cheese  under  the  U.S.  standards. 
Accordingly,  USDA  is  retaining  the 
proposed  changes  to  the  cui^ent  U.S. 
standards  because  the  standards  are 
intended  to  achieve  different  objectives 
in  the  marketplace. 

Thirty-seven  conunents  were  received 
from  individuals  who  may  have  read  or 
heard  about  USDA's  proposed  changes 
to  the  Swiss  cheese  grade  stemdards 
through  widespread  media  coverage. 
Eleven  of  these  commenters  supported 
an  increased  range  of  eye  sizes  that 
would  allow  a  smaller  eye  in  Grade  A 
Swiss  cheese.  Nine  commenters  did  not 
support  this  change.  Seventeen 
commenters  did  not  express  an  opinion 
on  the  proposed  changes  to  the  Swiss 
cheese  grade  standards,  but  commented 
instead  on  larger  issues  generated  from 
information  presented  by  the  news 
media.  These  issues  are  not  under 
consideration  by  AMS  in  conjunction 
with  the  Swiss  cheese  grade  standards. 
Also,  many  of  those  who  commented 
believed  that  USDA  was  promulgating 
mandatory  regulations  to  direct  the  eye 
size  in  Swiss  cheese.  As  stated  earlier  in 
this  notice,  U.S.  Standards  for  Grades  of 
Swiss  Cheese,  Emmentaler  cheese  are 
strictly  voluntary.  Cheesemakers  may 
choose  to  utilize  USDA  grading  and 
inspection  services,  but  are  imder  no 
obligation  to  do  so.  These  voluntary 
grade  standards  are  established  to 
promote  fair  and  equitable  marketing 
conditions  within  the  dairy  industry. 
The  proposed  changes  to  the  grade 
standards  for  Swiss  cheese  would 
potentially  expand,  rather  than  limit, 
consumer  choice  among  high-quality 
Swiss  cheeses  on  the  market. 

Accordingly,  further  changes  to  the 
notices  revising  the  United  States 
Standards  for  Grades  of  Swiss  Cheese. 
Emmentaler  Cheese  as  published  in  the 
Federal  Register  at  65  FR  45018  on  )uly 
20.  2000  and  65  FR  49533  on  August  14. 
2000.  are  made  as  described  above. 

The  revised  standards  are  available 
either  through  the  above  address  or  by 
accessing  AMS"  Home  Page  on  the 
Internet  at  http://www.ams.usda.gov/ 
dairy/stand.htm. 

Authority:  7  U.S.C.  1621-1627. 
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Dated:  January  17.  2001. 
Kathleen  A.  Merrigan, 
Administrator,  Agricultural  Maiiceting 
Service. 
[FR  Doc.  01-2017  Filed  1-22-01;  8:45  am) 

■LUNG  CODE  M10-(B-P 

DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

Agency  Information  CoNoction 
AcUvWee:  Propoeed  Collection; 
Comment  Request— School  Breakfaet 
Program 

AGENCY:  Food  and  Nutrition  Service, 

USDA. 

action:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
Notice  announces  the  Food  and 
Nutrition  Service's  (FNS)  intention  to 
request  the  Office  of  Management  and 
Budget's  (OMB)  review  of  the 
information  collections  related  to  the 
School  Breakfast  Program,  OMB  number 
0584-0012. 

DATES:  Comments  on  this  notice  must  be 
received  by  March  26,  2001. 
ADDRESSES:  Comments  and  requests  for 
copies  of  this  information  collection 
may  be  sent  to  Mr.  Terry  Hallberg, 
Chief,  Program  Analysis  and  Monitoring 
Branch,  Child  Nutrition  Division,  Food 
and  Nutrition  Service,  USDA,  3101  Park 
Center  Drive,  Room  1006,  Alexandria, 
Virginia  22302. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  acciiracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  collection  of  information  on 
those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

All  responses  to  this  Notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval,  and  will  become  a 
matter  .of  public  record. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Terry  Hallberg,  at  (703)  305-2590. 
SUPftEMENTARY  INFORMATKM: 

Title:  7  CFR  Part  220,  School 
Break&st  Program. 


OMB  Number:  0584-0012. 

Expiration  Date:  February  28,  2001. 

Type  of  Request:  Extension  of  a 
currendy  approved  collection. 

Abstract:  Section  4  of  the  Child 
Nutrition  Act  of  1966  (CNA).  (42  U.S.C. 
1773),  authorizes  the  School  Breakfast 
Program.  The  School  Breakfast  Program 
is  a  nutrition  assistance  program  whose 
benefit  is  a  breakfast  meeting  nutritional 
requirements  prescribed  by  the 
Department  in  accordance  with  Section 
4(e)  of  the  CNA.  That  provision  requires 
that  "Breakfasts  served  by  schools 
participating  in  the  school  breakfast 
program  under  this  section  shall  consist 
of  a  combination  of  foods  and  shall  meet 
minimum  nutritional  requirements 
prescribed  by  the  Secretary  on  the  basis 
of  tested  nutritional  research." 

On  Jime  8,  2000,  FNS  pubhshed  an 
interim  rule  which  allows  schools  to 
offer  foods  that  consist  of  up  to  100 
percent  alternate  protein  products. 
School  food  authorities  that  already 
provide  menus  or  otherwise 
communicate  with  program  participants 
must  identify  products  or  dishes  with 
more  than  30  percent  alternate  protein 
products  in  a  manner  which  does  not 
characterize  it  solely  as  beef,  pork, 
poultry  or  seafood  products  or  dishes. 
This  could  include  information 
provided  on  serving  lines  and  does  not 
require  that  school  food  authorities  use 
menus  or  other  methods  of 
communication.  This  provision  allows 
program  participants  to  make  informed 
decisions  about  their  food  choices  under 
the  school  meals  programs  and  is 
referred  to  as  a  third-party  disclosiire 
requirement.  Although  this  provision  is 
in  effect,  this  Notice  affords  the  public 
an  opportimity  to  again  comment  on  the 
burden  associated  with  the 
identification  of  alternate  protein 
products. 

The  purpose  of  this  Notice  is  also  to 
request  an  extension  of  the  Information 
Collection  Budget  for  the  School 
Breakfast  Program  and  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995,  and  to  allow  the  public  60  days 
to  comment  on  all  reporting  and 
recordkeeping  burdens  as  indicated 
under  the  Estimated  Total  Aruiual 
Burden  on  Respondents  below.  The 
information  being  requested  is  required 
to  administer  and  operate  this  program 
in  accordance  with  the  CNA.  TTie 
Program  is  administered  at  the  State  and 
school  food  authority  levels  and  the 
operations  include  the  submission  and 
approval  of  applications,  execution  of 
agreements,  submission  of  claims, 
pajrment  of  claims  and,  monitoring  and 
providing  technical  assistance.  All  of 
the  reporting  and  recordkeeping 
requirements  associated  with  the  School 


Breakfast  Program  are  currently 
approved  by  Uie  Office  of  Management 
and  Budget  and  are  in  force. 

Respondents:  State  agencies,  school 
food  authorities  and  schools. 

Estimated  Number  of  Respondents: 
82,748. 

Average  Number  of  Responses  per 
Respondent:  The  number  of  responses  is 
estimated  to  be  59  responses  per 
respondent  per  year. 

Estimated  Total  Annual  Burden  on 
Respondents:  The  recordkeeping  burden 
hours  are  estimated  at  4,674,185,  and 
the  reporting  burden  hours  are 
estimated  at  221,611  for  an  estimated 
total  annual  burden  of  4,895,796. 

Dated:  January  16,  2001. 
Samuel  Chambers,  Jr., 
Administrator. 

(FR  Doc.  01-2016  Filed  1-22-01;  8:45  am] 
BILUNO  CODE  M10-30-P 


DEPARTMENT  OF  AGRICULTURE 

Food  arxl  Nutrition  Service 

Agency  Information  Collection 
Activttiee:  Propoeed  Collection; 
Comment  Requeet— 7  CFR  part  210, 
National  School  lainch  Program 

AGENCY:  Food  and  Nutrition  Service, 

USDA. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
Notice  announces  the  Food  and 
Nutrition  Service's  (FNS)  intention  to 
request  Office  of  Management  and 
Budget  (OMB)  review  of  the  information 
collections  related  to  the  National 
School  Lunch  Program,  OMB  number 
0584-0006. 

DATES:  To  be  assured  of  consideration, 
comments  must  be  received  by  March 
26,- 2001. 

ADDRESSES:  Send  comments  and 
requests  for  copies  of  this  information 
collection  to:  Mr.  Terry  Hallberg,  Chief, 
Program  Analysis  and  Monitoring 
Branch,  Child  Nutrition  Division,  Food 
and  Nutrition  Service,  U.S.  Department 
of  Agricultvire,  3101  Park  Center  Drive, 
Room  1006,  Alexandria,  Virginia  22302. 
Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
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collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

All  comments  will  be  summarized 
and  included  in  the  request  for  OMB 
approval,  and  will  become  a  matter  of 
public  record. 

FOR  FURTHER  INFORMATION:  Contact  Mr. 
Terry  Hallberg  at  (703)  305-2590. 
SUPPLEMENTARY  INFORMATION: 

Title:  7  CFR  part  210,  National  School 
Lunch  Program. 

OMB  Number:  0584-0006. 

Expiration  Date:  February  28,  2001. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Abstract:  The  National  School  Lunch 
Act  of  1946  (NSLA),  as  amended, 
authorizes  the  National  School  Lunch 
Program  (NSLP).  The  Department  of 
Agriculture  provides  States  with  general 
and  special  cash  assistance  and 
donations  of  foods  to  assist  schools  in 
serving  nutritious  limches  to  children 
each  school  day.  Participating  schools 
must  serve  lunches  that  are  nutritionally 
adequate  and  to  the  extent  practicable 
ensure  that  participating  children  gain  a 
full  imderstanding  of  the  relationship 
between  proper  eating  and  good  health. 

The  Department  of  Agriculture 
prescribes  the  nutritional  requirements 
of  the  lunches  in  accordance  with 
Subsection  9(a)  of  the  NSLA  (42  U.S.C. 
1758(a)).  That  provision  requires  that 
"Lunches  served  by  schools 
participating  in  the  school  lunch 
program  under  this  Act  shall  meet 
minimiun  nutritional  requirements 
prescribed  by  the  Secretary  on  the  basis 
of  tested  nutritional  research  *  *  *." 

On  Jime  8,  2000,  the  Department 
published  in  the  Federal  Register  (65 
FR  36315)  an  interim  rule  which  allows 
schools  to  offer  foods  that  consist  of  up 
to  100  percent  alternate  protein 
products.  In  so  doing,  school  food 
authorities  that  already  provide  menus 
or  otherwise  communicate  with 
program  participants  must  identify 
products  or  dishes  with  more  than  30 
percent  alternate  protein  products  in  a 
manner  which  does  not  characterize  it 
solely  as  beef,  pork,  poultry  or  seafood 
products  or  dishes.  This  could  include 
information  provided  on  serving  lines 
and  does  not  require  that  school  food 
authorities  use  menus  or  other  methods 
of  communication.  This  provision 
allows  program  participants  to  make 
informed  decisions  about  their  food 
choices  under  the  school  meals 
programs  and  is  referred  to  as  a  third- 


party  disclosure  requirement.  Although 
this  provision  is  in  effect,  this  Notice 
affords  the  public  an  opportunity  to 
again  comment  on  the  burden 
associated  with  the  Identification  of 
Blended  Beef,  Pork,  Poultry  or  Seafood 
Products  rule. 

The  purpose  of  this  Notice  is  also  to 
request  an  extension  of  the  Information 
Collection  Budget  for  the  NSLP  and  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995,  and  to  allow  the 
public  60  days  to  comment  on  all 
reporting  and  recordkeeping  biu-dens  as 
indicated  under  the  Estimated  Total 
Annual  Burden  on  Respondents  below. 
The  information  being  requested  is 
required  to  administer  and  operate  this 
program  in  accordance  with  the  NSLA, 
as  amended.  The  Program  is 
administered  at  the  State  and  school 
food  authority  levels  and  the  operations 
include  the  submission  and  approval  of 
applications,  execution  of  agreements, 
submission  of  claims,  payment  of  claims 
and,  monitoring  and  providing  technical 
assistance.  All  of  the  reporting  and 
recordkeeping  requirements  associated 
with  the  NSLP  are  ciurently  approved 
by  the  Office  of  Management  and 
Budget  and  are  in  force. 

Respondents:  State  agencies,  school 
food  authorities,  schools. 

Estimated  Number  of  Respondents: 
118,051  respondents. 

Average  Number  of  Responses  per 
Respondent:  The  number  of  responses  is 
estimated  to  be  160  responses  per 
respondent  per  year. 

Estimatea  Total  Aruiual  Burden  on 
Respondents:  The  recordkeeping  hours 
are  estimated  at  8,336,342,  and  3ie 
reporting  burden  hours  are  estimated  at 
1,126,280,  for  an  estimated  total  annual 
burden  of  9,462,622. 

Dated:  January  16,  2001. 
Samuel  Chambers,  Jr., 
Administrator. 

[FR  Doc.  01-2015  Filed  1-22-01;  8:45  am) 
BtUlNG  CODE  3410-3IM) 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Callfomia  Coast  Provincial  Advisory 
Committee  (PAC) 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  California  Coast 
Provincial  Advisory  Committee  (PAC) 
will  meet  on  January  31  and  February  1, 
2001,  at  the  Discovery  Inn,  Landmark 
Room  in  Ukiah,  California.  The  meeting 
will  be  held  from  1  p.m.  until  5  p.m.  on 
Wednesday,  January  31,  and  from  8:30 


a.m.  to  4  p.m.  on  Thursday,  February  1. 
The  Discovery  Inn  is  located  at  1340  No. 
State  Street  in  Ukiah.  Agenda  items  to 
be  covered  include:  (1)  Panel  on  Federal 
and  State  actions  to  implement  the 
National  Fire  Plan;  (2)  Discussion  on  the 
issue  of  anadromous  fish  populations 
and  their  habitat  on  federal  lands  in  the 
Province;  (3)  Update  on  the  State 
watershed  planning  activities;  (4) 
Regional  Ecosystem  Office  (REO) 
update;  (5)  Discussion  on  the  Forest 
Service  Road  Management  Policy  and 
Roadless  Area  Conservation  Rule;  (6) 
Presentation  on  legislation  concerning 
federal  Payments  to  Counties;  (7) 
Presentation  on  Round  Valley  Resource 
Center  small  diameter  timber  utilization 
grant:  (8)  Action  plan  for  the  Province 
comprehensive  road  work/fisheries  and 
watershed  restoration  plan;  (9)  Draft 
issue  concerning  a  Provincial  integrated 
fire  strategy;  and  (10)  Open  public 
comment.  All  California  Coast 
Provincial  Advisory  Committee 
meetings  are  open  to  the  public. 
Interested  citizens  are  encoiuaged  to 
attend. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  James  Fenwood,  Forest  Supervisor,  or 
Phebe  Brown,  Province  Coordinator, 
USDA,  Mendocino  National  Forest,  825 
H.  Humboldt  Avenue,  Willows,  CA, 
95988,  (530)  934-3316. 

Dated:  January  10.  2001. 
Phebe  Y.  Brown, 

Province  Coordinator. 

[FR  Doc.  01-1885  Filed  1-22-01;  8:45  am] 

nujNO  cobe  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Eastern  Washington  Cascades 
Provincial  Advisory  Committee  and 
Yalcima  Provincial  Advisory  Committee 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Eastern  Washington 
Cascades  Provincial  Advisory 
Committee  and  the  Yakima  Provincial 
Advisory  Committee  will  meet  on 
Friday,  February  9,  2001,  at  the 
Wenatchee  National  Forest  headquarters 
main  conference  room,  215  Melody 
Lane,  Wenatchee,  Washington.  The 
meeting  will  begin  at  9  a.m.  and 
continue  until  3:30  p.m.  Key  topics  for 
this  meeting  will  be:  Dry  Forest  Strategy 
recommendations.  Roads  Analysis 
process.  Adaptive  Management  Area 
Subcommittee  responsibilities,  and  a 
review  of  a  new  developments  in  the 
implementation  of  the  Northwest  Forest 


7462 


Federal  Register / Vol.  66,  No.  15 /Tuesday,  January  23,  2001 /Notices 


Plan.  All  Eastern  Washington  Cascades 
and  Yakima  Province  Advisory 
Committee  meetings  are  open  to  the 
public.  Interested  citizens  are  welcome 
to  attend. 

FOR  FURTHER  INK>RMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Paul  Hart,  Designated  Federal 
Official,  USD  A.  Wenatchee  National 
Forest,  215  Melody  Lane,  Wenatchee, 
Washington  98801,  509-662^335. 

Dated:  January  16.  2001. 
Sonny  |.  O'Neal, 

Forest  Supervisor,  Okanogan  and  Wenatchee 
National  Forests. 

(FR  E)oc.  01-1888  Filed  1-22-01;  8:45  am) 
BNJJNQ  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Sunshine  Act  Meeting 

AGENCY:  Rural  Telephone  Bank.  USDA. 

ACTION:  Staff  Briefing  for  the  Board  of 

Directors. 

TIME  AND  DATE:  2  p.m.,  Monday, 

Februarys,  2001. 

PLACE:  Europe  Room  8,  Walt  Disney 

World  Swan  &  Dolphin,  1500  Epcot 

Resorts  Boulevard,  Lake  Buena  Vista, 

FL. 

STATUS:  Open. 

MATTERS  TO  BE  OtSCUSSEO: 

1.  Current  telecommunications 
industry  issues. 

2.  Contracts  for  financial  and  legal 
advisors  to  the  Privatization  Committee. 

3.  Transferability  of  Class  C  stock  to 
a  stockholder's  subsidiary  company. 

4.  Schedule  for  stockholders'  meeting 
in  year  2001. 

5.  Administrative  issues. 
ACTION:  Board  of  Directors  Meeting. 
TMIE  AND  DATE:  9  a.m.,  Tuesday, 
February  6,  2001. 

PLACE:  Europe  Room  8,  Walt  Disney 

World  Swan  &  Dolphin,  1500  Epcot 

Resorts  Boulevard,  Lake  Buena  Vista, 

FL. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

following  matters  have  been  placed  on 

the  agenda  for  the  Board  of  Directors 

meeting: 

1.  Cadi  to  order. 

2.  Action  on  Minutes  of  the  November 
17,  2000,  board  meeting. 

3.  Report  on  loans  approved  in  the 
first  quarter  of  FY  2001 . 

4.  Report  on  financial  activity  for  the 
first  quarter  of  FY  2001 . 

5.  Privatization  Committee  report. 

6.  Clarification  on  stock  policy 
regarding  the  transferability  of  Class  C 
stock  to  a  stockholder's  subsidiary 
company. 


7.  Consideration  of  resolution  to 
establish  a  date  and  place  for  the 
biennial  meeting  of  stockholders,  and 
the  "as  of  date"  for  determining  voting 
rights. 

8.  Adjournment. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Roberta  D.  Purcell,  Assistant  Governor, 
Rural  Telephone  Bank.  (202)  720-9554. 

Dated:  January  18,  2001. 
Christopher  A.  McLean, 

Governor,  Rural  Telephone  Bank. 

(FR  Doc.  01-2152  Filed  1-19-01;  2:46  pm] 

BILIJNG  CODE  M10-15-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Information  Systems  Technical 
Advisory  Committee;  Notice  of 
Partially  Closed  Meeting 

The  Information  Systems  Technical 
Advisory  Committee  (1ST AC)  will  meet 
on  February  7  and  8,  2001 ,  9:00  a.m.,  at 
the  SPA  WAR  Systems  Center  (Topside), 
Cloud  Room,  Building  33.  53560  Hull 
Street,  San  Diego,  California.  92152.  The 
ISTAC  advises  the  Office  of  the 
Assistant  Secretary  for  Export 
Administration  on  technical  questions 
that  affect  the  level  of  export  controls 
applicable  to  information  systems 
equipment  and  technology. 

February  7 

Public  Session 

1.  Opening  remarks  and 
introductions. 

2.  Comments  or  presentations  fi'om 
the  public. 

3.  Industry  perspective  on  advances 
in  computer  technology  and  export 
controls. 

4.  Briefing  in  revisions  to  encryption 
rules. 

5.  Tutorial  on  dense  wavelength 
division  multiplexing  techniques  used 
in  optical  transmission. 

Februarys 

Closed  Session 

6.  Discussion  of  matters  properly 
classified  under  Executive  Order  12958, 
dealing  with  U.S.  export  control 
programs  and  strategic  criteria  related 
thereto. 

A  limited  number  of  seats  will  be 
available  for  the  public  session. 
Reservations  are  not  accepted.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  ISTAC.  The  public  may  submit 
written  statements  at  any  time  before  or 
after  the  meeting.  However,  to  facilitate 
distribution  of  public  presentation 


materials  to  Committee  members,  the 
ISTAC  suggests  that  public  presentation 
materials  or  comments  be  forwarded 
before  the  meeting  to  the  address  listed 
below:  Ms.  Lee  Ann  Carpenter,  OSIES/ 
EA/BXA  MS:  3876,  U.S.  Department  of 
Commerce,  14th  and  Constitution  Ave., 
NW.,  Washington.  DC  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  September  10, 
1999,  pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended,  that  the  series  of  meetings  or 
portions  of  meetings  of  this  Committee 
and  of  any  Subcommittees  thereof 
dealing  with  the  classified  materials 
listed  in  5  U.S.C.  552(c)(1)  shall  be 
exempt  from  the  provisions  relating  to 
public  meetings  foimd  in  section  10 
{a)(l)  and  (a)(3).  of  the  Federal  Advisory 
Committee  Act.  The  remaining  series  of 
meetings  or  portions  thereof  will  be 
open  to  the  public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of 
meetings  of  this  Committee  is  available 
for  public  inspection  and  copying  in  the 
Central  Reference  and  Records 
Inspection  Facility.  Room  6020,  U.S. 
Department  of  Commerce,  Washington, 
DC.  For  more  information  or  copies  of 
the  minutes  call  Lee  Ann  Carpenter, 
202-482-2583. 

Dated:  January  17,  2001. 
Lee  Ann  Carpenter, 
Committee  Liaison  Officer. 
[FR  Doc.  01-2029  Filed  1-22-01;  8:45  am] 
BILLING  CODE  3S10-JT-M 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Transportation  and  Related  Equipment 
Technical  Advisory  Committee;  Notice 
of  Open  Meeting 

The  Transportation  and  Related 
Equipment  Technical  Advisory 
Committee  will  meet  on  February  7, 
2001,  9:30  a.m.,  at  the  Herbert  C.  Hoover 
Building,  Room  3884. 14th  Street 
between  Pennsylvania  and  Constitution 
Avenues,  NW.,  Washington,  DC.  The 
Committee  advises  the  Office  of  the 
Assistant  Secretary  for  Export 
Administration  with  respect  to  technical 
questions  that  affect  the  level  of  export 
controls  applicable  to  transportation 
and  related  equipment  or  technology. 

Agenda 

1.  Opening  remarks  by  the  Chairman. 

2.  Presentation  or  papers  or  comments 
by  the  public. 
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3.  Update  on  Biu^au  of  Export 
Administration  initiatives. 

4.  Update  on  foreign  policy  controls. 

5.  Briefing  on  missile  technology 
issues. 

6.  Update  on  the  Wassenaar 
Arrangement. 

7.  Update  on  regulatory  changes. 
The  meeting  will  be  open  to  the 

public  and  a  limited  number  of  seats 
will  be  available.  Reservations  are  not 
accepted.  To  the  extent  time  permits, 
members  of  the  public  may  present  oral 
statements  to  the  Committee.  Written 
statements  may  be  submitted  at  any 
time  before  or  after  the  meeting. 
However,  to  facilitate  distribution  of 
public  presentation  materials  to 
Committee  members,  the  Committee 
suggests  that  you  forward  your  public 
presentation  materials  two  weeks  prior 
to  the  meeting  to  the  following  address: 
Ms.  Lee  Aim  Carpenter.  OSIES/EA/BXA 
MS:  3876.  U.S.  Department  of 
Commerce.  14th  and  Constitution 
Avenue.  NW..  Washington.  IX:  20230. 

For  more  information  or  copies  of  the 
minutes,  please  call  Lee  Aim  Carpenter 
on  (202) 482-2583. 

0ated:  January  17,  2001. 
Lee  Ann  Carpenter, 

Committee  Liaison  Officer. 

[FR  Doc.  01-2030  Filed  1-22-01;  8:45  am] 

BLUNG  CODE  3510-JT-W 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-588-824] 

Certain  Corrosion-Resistant  Cart>on 
Steel  Flat  Products  From  Japan:  Notice 
of  Initiation  and  Preliminary  Results  of 
Changed  Circumstances  Review  of  the 
Antidumping  Order  and  intent  to 
Revoke  Order  in  Part 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  initiation  and 
preliminary  results  of  changed 
circumstances  antidumping  duty 
review,  and  intent  to  revoke  order  in 
part. 

summary:  In  accordance  with  19  CFR 
351.216(b).  Taiho  Corporation  of 
America  ("Taiho  America")  filed  two 
separate  requests  for  changed 
circumstances  reviews  of  the 
antidumping  order  on  certain  corrosion- 
resistant  carbon  steel  flat  products  fi-om 
Japan  with  respect  to  the  carbon  steel 
flat  products  as  described  below. 
Domestic  producers  of  the  like  product 
have  expressed  no  interest  in  _ 


continuation  of  the  order  with  respect  to 
these  particular  carbon  steel  flat 
products.  In  response  to  Taiho 
America's  requests,  the  Department  of 
Commerce  ("the  Department")  is 
initiating  a  changed  circumstances 
review  with  respect  to  both  requests  and 
issuing  a  notice  of  intent  to  revoke  in 
part  the  antidumping  duty  order  on 
certain  corrosion-resistant  carbon  steel 
flat  products  fix)m  Japan.  Interested 
parties  are  invited  to  comment  on  these 
preliminary  results. 
EFFECTIVE  DATE:  January  23.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  Bertrand  or  Rick  Johnson. 
Import  Administration.  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone:  (202)  482-3207, 
(202)  482-3818,  respectively. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1.  1995. 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  ("the 
Act")  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  as  codified  at  19  CFR  part 
351  (2000). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  December  1,  2000,  Taiho  America 
requested  that  the  Department  revoke  in 
part  the  antidumping  duty  order  on 
certain  corrosion-resistant  carbon  steel 
flat  products  from  Japan.  Specifically, 
Taiho  America  requested  that  the 
Department  revoke  the  order  with 
respect  to  imports  meeting  the  following 
specifications:  Carbon  steel  flat  products 
measuring  0.975  millimeters  in 
thickness  and  8.8  millimeters  in  width 
consisting  of  carbon  steel  coil  (SAE 
1012)  clad  with  a  two-layer  lining,  the 
first  layer  consisting  of  a  copper-lead 
alloy  powder  that  is  balance  copper, 
9%-ll%  tin.  9%-ll%  lead,  maximum 
1%  other  materials  and  meeting  the 
requirements  of  SAE  standard  792  for 
Bearing  and  Bushing  Alloys,  the  second 
layer  consisting  of  13%-17%  carbon, 
13%-17%  aromatic  polyester,  with  a 
balance  (approx.  66% — 74%)  of 
polytetrafluorethylene  ("PTFE").  Taiho 
America  also  requested  that  the 
Department  revoke  the  order  with 
respect  to  imports  meeting  the  following 
specifications:  Carbon  steel  flat  products 
measuring  1.02  millimeters  in  thickness 
and  10.7  millimeters  in  width  consisting 
of  carbon  steel  coil  (SAE  1008)  with  a 


two-layer  lining,  the  first  layer 
consisting  of  a  copper-lead  alloy  powder 
that  is  balance  copper,  9%-ll%  tin, 
9%-ll%  lead,  less  than  0.35%  iron, 
and  meeting  the  requirements  of  SAE 
standard  792  for  Bearing  and  Bushing 
Alloys,  the  second  layer  consisting  of 
45%-55%  lead,  3%-5%  molybdenum 
_  disulfide,  with  a  balance  (approx.  40%- 
52%)  of  polytetrafluorethylene 
("PTFE").  See  Memo  to  the  File: 
Changed  Circumstances  Review  of 
Certain  Corrosion-Resistant  Carbon 
Steel  Flat  Products  from  Japan,  dated 
January  3,  2001.  Taiho  America  is  an 
importer  of  the  products  in  question. 

Scope  of  Review 

These  products  include  flat-rolled 
carbon  steel  products,  of  rectangular 
shape,  either  clad,  plated,  or  coated 
with  corrosion-resistant  metals  such  as 
zinc,  aluminum,  or  zinc-,  aluminum-, 
nickel-  or  iron-based  alloys,  whether  or 
not  corrugated  or  painted,  varnished  or 
coated  with  plastics  or  other 
nonmetallic  substances  in  addition  to 
the  metallic  coating,  in  coils  (whether  or 
not  in  successively  superimposed 
layers)  and  of  a  width  of  0.5  inch  or 
greater,  or  in  straight  lengths  which,  if 
of  a  thickness  less  than  4.75  millimeters, 
are  of  a  width  of  0.5  inch  or  greater  and 
which  measures  at  least  10  times  the 
thickness  or  if  of  a  thickness  of  4.75 
millimeters  or  more  are  of  a  width 
which  exceeds  150  millimeters  and 
measures  at  least  twice  the  thickness,  as 
currently  classifiable  in  the  HTSUS 
imder  item  numbers  7210.30.0030. 
7210.30.0060.  7210.41.0000, 
7210.49.0030.  7210.49.0090, 
7210.61.0000,  7210.69.0000. 
7210.70.6030,  7210.70.6060, 
7210.70.6090,  7210.90.1000. 
7210.90.6000.  7210  90.9000. 
7212.20.0000,  7212.30.1030, 
7212.30.1090.  7212.30.3000. 
7212.30.5000,  7212.40.1000. 
7212.40.5000.  7212.50.0000, 
7212.60.0000,  7215.90.1000, 
7215.90.3000.  7215.90.5000. 
7217.20.1500,  7217.30.1530, 
7217.30.1560,  7217.90.1000, 
7217.90.5030.  7217.90.5060. 
7217.90.5090.  Included  in  this  review 
are  corrosion-resistant  flat-rolled 
products  of  non-rectangular  cross- 
section  where  such  cross-section  is 
achieved  subsequent  to  the  rolling 
process  (i.e.,  products  which  have  been 
"worked  after  rolling") — for  example, 
products  which  have  been  beveled  or 
roimded  at  the  edges. 

Excluded  from  this  review  are  flat- 
rolled  steel  products  either  plated  or 
coated  with  tin.  lead,  chromium, 
chromium  oxides,  both  tin  and  lead 
("teme  plate"),  or  both  chromium  and 
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chromium  oxides  ("tin-free  steel"), 
whether  or  not  painted,  varnished  or 
coated  with  plastics  or  other 
noiunetallic  substances  in  addition  to 
the  metallic  coating. 

Also  excluded  from  this  review  are 
clad  products  in  straight  lengths  of 
0.1875  inch  or  more  in  composite 
thickness  and  of  a  width  which  exceeds 
150  millimeters  and  measiues  at  least 
twice  the  thickness. 

Also  excluded  from  this  review  are 
certain  clad  stainless  flat-rolled 
products,  which  are  three-layered 
corrosion-resistant  carbon  steel  flat- 
rolled  products  less  than  4.75 
millimeters  in  composite  thickness  that 
consist  of  a  carbon  steel  flat-rolled 
product  clad  on  both  sides  with 
stainless  steel  in  a  20%-60%-20% 
ratio. 

Also  excluded  from  this  review  are 
certain  corrosion-resistant  carbon  steel 
flat  products  meeting  the  following 
specifications:  (1)  Widths  ranging  &t>m 
10  millimeters  (0.394  inches)  through 
100  millimeters  (3.94  inches);  (2) 
thicknesses,  including  coatings,  ranging 
from  0.11  millimeters  (0.004  inches) 
through  0.60  millimeters  (0.024  inches); 
and  (3)  a  coating  that  is  from  0.003 
millimeters  (0.00012  inches)  through 
0.005  millimeters  (0.000196  inches)  in 
thickness  and  that  is  comprised  of  either 
two  evenly  applied  layers,  the  first  layer 
consisting  of  99%  zinc,  0.5%  cobalt, 
and  0.5%  molybdenum,  followed  by  a 
layer  consisting  of  chromate,  or  three 
evenly  applied  layers,  the  first  layer 
consisting  of  99%  zinc,  0.5%  cobalt, 
and  0.5%  molybdenum  followed  by  a 
layer  consisting  of  chromate,  and  finally 
a  layer  consisting  of  silicate. 

Also  excluded  from  this  review  are 
carbon  steel  flat  products  measuring 
1.84  millimeters  in  thickness  and  43.6 
millimeters  or  16.1  millimeters  in  width 
consisting  of  Carbon  steel  coil  (SAE 
1008)  clad  with  an  aluminum  alloy  that 
is  balance  aluminum,  20%  tin,  1% 
copper,  0.3%  silicon,  0.15%  nickel,  less 
than  1%  other  materials  and  meeting 
the  requirements  of  SAE  standard  783 
for  Bearing  and  Bushing  Alloys. 

Also  excluded  from  this  review  are 
carbon  steel  flat  products  measuring 
0.97  millimeters  in  thickness  and  20 
millimeters  in  width  consisting  of 
carbon  steel  coil  (SAE  1008)  with  a  two- 
layer  lining,  the  first  layer  consisting  of 
a  copper-lead  alloy  powder  that  is 
balance  copper,  9%  to  11%  tin,  9%  to 
11%  lead,  less  than  1%  zinc,  less  than 
1%  other  materials  and  meeting  the 
requirements  of  SAE  standard  792  for 
Bearing  and  Bushing  Alloys,  the  second 
layer  consisting  of  45%  to  55%  lead, 
38%  to  50%  PTFE.  3%  to  5% 


molybdenum  disulfide  and  less  than  2% 
other  materials. 

Also  excluded  bom  this  review  are 
doctor  blades  meeting  the  following 
specifications:  Carbon  steel  coil  or  strip, 
plated  with  nickel  phosphorous,  having 
a  thickness  of  0.1524  millimeters  (0.006 
inches),  a  width  between  31.75 
millimeters  (1.25  inches)  and  50.80 
millimeters  (2.00  inches),  a  core 
hardness  between  580  to  630  HV,  a 
surface  hardness  between  900-990  HV; 
the  carbon  steel  coil  or  strip  consists  of 
the  following  elements  identified  in 
percentage  by  weight:  0.90%  to  1.05% 
carbon;  0.15%  to  0.35%  silicon;  0.30% 
to  0.50%  manganese;  less  than  or  equal 
to  0.03%  of  phosphorous;  less  than  or 
equal  to  0.006%  of  sulfur;  other 
elements  representing  0.24%;  and  the 
remainder  of  iron. 

Also  excluded  bom  this  review  are 
products  meeting  the  following 
specifications:  0.975  millimeters  in 
thickness  and  8.8  millimeters  in  width 
consisting  of  carbon  steel  coil  (SAE 
1012)  clad  with  a  two-layer  lining,  the 
first  layer  consisting  of  a  copper-lead 
alloy  powder  that  is  balance  copper, 
9%-ll%  tin,  9%-ll%  lead,  maximum 
1%  other  materials  and  meeting  the 
requirements  of  SAE  standard  792  for 
Bearing  and  Bushing  Alloys,  the  second 
layer  consisting  of  13%-17%  carbon, 
13%-17%  aromatic  polyester,  with  a 
balance  (approx.  66%-74%)  of 
polytetrafluorethylene  ("PTFE"). 

Also  excluded  from  this  review  are 
products  meeting  the  following 
specifications:  Carbon  steel  flat  products 
measuring  1.02  millimeters  in  thickness 
and  10.7  millimeters  in  width  consisting 
of  carbon  steel  coil  (SAE  1008)  with  a 
two-layer  lining,  the  first  layer 
consisting  of  a  copper-lead  alloy  powder 
that  is  balance  copper,  9%-ll%  tin, 
9%-ll%  lead,  less  than  0.35%  iron, 
and  meeting  the  requirements  of  SAE 
standard  792  for  Bearing  and  Bushing 
Alloys,  the  second  layer  consisting  of 
45%-55%  lead,  3%-5%  molybdenum 
disulfide,  with  a  balance  (approx.  40%- 
52%)  of  polytetrafluorethylene 
("PTFE"). 

Initiation  of  Changed  Circumstances 
Antidumping  Duty  Administrative 
Review,  and  Intent  to  Revoke  Order  in 
Part 

Piusuant  to  sections  751(d)(1)  and 
782(h)(2)  of  the  Act,  the  Department 
may  revoke  an  antidimiping  or 
countervailing  duty  order,  in  whole  or 
in  part,  based  on  a  review  under  section 
751(b)  of  the  Act  (i.e.,  a  changed 
circumstances  review).  Section  751(b)(1) 
of  the  Act  requires  a  changed 
circumstances  review  to  be  conducted 
upon  receipt  of  a  request  which  shows 


changed  circiunstances  sufficient  to 
warrant  a  review.  Section  351.222(g)  of 
the  Department's  regulations  provides 
that  the  Department  will  conduct  a 
changed  circumstances  administrative 
review  under  19  CFR  351.216,  and  may 
revoke  an  order  (in  whole  or  in  part),  if 
it  determines  that  producers  accounting 
for  substantially  all  of  the  production  of 
the  domestic  like  product  have 
expressed  a  lack  of  interest  in  the  relief 
provided  by  the  order,  in  whole  or  in 
part,  or  if  other  changed  circumstances 
sufficient  to  warrant  revocation  exist.  In 
addition,  in  the  event  that  the 
Department  concludes  that  expedited 
action  is  warranted,  19  CFR 
351.221(c)(3)(ii)  permits  the  Department 
to  combine  the  notices  of  initiation  and 
preliminary  results. 

In  accordance  with  sections  751(d)(1) 
and  782(h)(2)  of  the  Act,  and  19  CFR 
351.216  and  351.222(g),  based  on 
affirmative  statements  by  domestic 
producers  of  the  like  product, 
Bethlehem  Steel  Corporation;  Ispat 
Inland  Steel;  LTV  Steel  Company,  Inc.; 
National  Steel  Corporation;  and  U.S. 
Steel  Group,  a  unit  of  USX  Corporation 
("domestic  producers"),  of  no  further 
interest  in  continuing  the  order  with 
respect  to  certain  corrosion-resistant 
carbon  steel  flat  products  meeting  the 
following  specifications:  Carbon  steel 
flat  products  measuring  0.975 
millimeters  in  thickness  and  8.8 
millimeters  in  width  consisting  of 
carbon  steel  coil  (SAE  1012)  clad  with 
a  two-layer  lining,  the  first  layer 
consisting  of  a  copper-lead  alloy  powder 
that  is  balance  copper,  9%-ll%  tin, 
9%-ll%  lead,  maximum  1%  other 
materials  and  meeting  the  requirements 
of  SAE  standard  792  for  Bearing  and 
Bushing  Alloys,  the  second  layer 
consisting  of  13%-17%  carbon,  13%- 
17%  aromatic  polyester,  with  a  balance 
(approx.  66%-74%)  of 
polytetrafluorethylene  ("PTFE");  and 
Carbon  steel  flat  products  measuring 
1.02  millimeters  in  thickness  and  10.7 
millimeters  in  width  consisting  of 
carbon  steel  coil  (SAE  1008)  with  a  two- 
layer  lining,  the  first  layer  consisting  of 
a  copper-lead  alloy  powder  that  is 
balance  copper,  9%-ll%  tin,  9%-ll% 
lead,  less  than  0.35%  iron,  and  meeting 
the  requirements  of  SAE  standard  792 
for  Bearing  and  Bushing  Alloys,  the 
second  layer  consisting  of  45%-55% 
lead,  3%-5%  molybdenum  disulfide, 
with  a  balance  (approx.  40%-52%)  of 
polytetrafluorethylene  ("PTFE")  (see 
domestic  producers'  December  21,  2000 
letter  to  the  Department),  we  are 
initiating  this  changed  circumstances 
administrative  review.  Furthermore, 
because  petitioners  have  expressed  a 
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lack  of  interest,  we  determine  that 
expedited  action  is  warranted,  and  we 
preliminarily  determine  that  continued 
application  of  the  order  with  respect  to 
certain  corrosion-resistant  carbon  steel 
flat  products  falling  within  the 
descriptions  above  is  no  longer  of 
interest  to  domestic  interested  parties. 
Because  we  have  concluded  that 
expedited  action  is  warranted,  we  are 
combining  these  notices  of  initiation 
and  preliminary  results.  Therefore,  we 
are  hereby  notifying  the  public  of  our 
intent  to  revoke  in  part  the  antidimiping 
duty  orders  with  respect  to  imports  of 
certain  corrosion-resistant  carbon  steel 
flat  products  meeting  the  above- 
mentioned  specifications  from  Japan. 

If  the  final  revocation  in  part  occiu's, 
we  intend  to  instruct  the  U.S.  Customs 
Service  ("Customs")  to  liquidate 
without  regard  to  antidumping  duties, 
as  applicable,  and  to  refund  any 
estimated  antidumping  duties  collected 
for  all  imliquidated  entries  of  certain 
corrosion-resistant  carbon  steel  flat 
jiroducts  meeting  the  specifications 
indicated  above,  not  subject  to  final 
results  of  administrative  review  as  of  the 
date  of  publication  in  the  Federal 
Register  of  the  final  results  of  this 
changed  circiunstances  review  in 
accordance  with  19  CFR  351.222.  We 
wiU  also  instruct  Customs  to  pay 
interest  on  such  refunds  in  accordance 
with  section  778  of  the  Act.  The  current 
requirement  for  a  cash  deposit  of 
estimated  antidumping  duties  on  certain 
corrosion-resistant  carbon  steel  flat 
products  meeting  the  above 
specifications  vnll  continue  imless  and 
imtil  we  publish  a  final  determination 
to  revoke  in  part. 

Public  Comment 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
Parties  who  submit  argument  in  this 
proceeding  are  requested  to  submit  with 
the  argument  (1)  a  statement  of  the 
issue,  and  (2)  a  brief  summary  of  the 
argument.  Parties  to  the  procee4ings 
may  request  a  hearing  within  14  days  of 
publication.  Any  hearing,  if  requested, 
will  be  held  no  later  than  two  days  after 
the  deadline  for  the  submission  of 
rebuttal  briefs,  or  the  first  workday 
thereafter.  Case  briefs  may  be  submitted 
by  interested  parties  not  later  than  14 
days  after  the  date  of  publication  of  this 
notice.  Rebuttal  briefs  and  rebuttals  to 
written  comments,  limited  to  the  issues 
raised  in  those  comments,  may  be  filed 
not  later  than  five  days  after  the 
deadline  for  submission  of  case  briefs. 
All  written  comments  shall  be 
submitted  in  accordance  with  19  CFR 
351.303  and  shall  be  served  on  all 
interested  parties  on  the  Department's 


service  list  in  accordance  with  19  CFR 
351.303.  Persons  interested  in  attending 
the  hearing  should  contact  the 
Department  for  the  date  and  time  of  the 
hearing. 

The  E)epartment  will  publish  the  final 
results  of  this  changed  circumstances 
review,  including  the  results  of  its 
analysis  of  issues  raised  in  any  written 
comments.  This  notice  is  published  in 
accordance  with  section  751(b)(1)  of  the 
Act  and  19  CFR  351.216  and  351.222. 

Dated:  January  12,  2001. 
Troy  H.  Cribb, 

Assistant  Secretary  for  Import 
Administration. 
[FR  Doc.  01-1843  Filed  1-22-01;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Export  Trade  Certificate  of  Review 

ACTKM:  Notice  of  application  to  amend 
certificate. 

SUMMARY:  The  Office  of  Export  Trading 
Company  Affairs  ("OETCA"), 
International  Trade  Administration, 
Department  of  Commerce,  has  received 
an  application  to  amend  an  Export 
Trade  Certificate  of  Review 
("Certificate").  This  notice  summarizes 
the  proposed  amendment  and  requests 
comments  relevant  to  whether  the 
amended  Certificate  should  be  issued. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vanessa  M.  Bachman,  Acting  Director, 
Office  of  Export  Trading  Company 
Affairs,  International  Trade 
Administration  by  phone  at  (202)  482- 
5131  (this  is  not  a  toll-free  niunber)  or 
E-mail  at  oetca@ita.doc.gov. 
SUPPLEMENTARY  INFORMATION:  Title  IH  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
Certificate  of  Review  protects  the  holder 
and  the  members  identified  in  the 
Certificate  from  state  and  federal 
government  antitrust  actions  and  bom 
private,  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  siunmarizing  its  proposed 
export  conduct. 

Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 


whether  an  amended  Certificate  should 
be  issued.  If  the  comments  include  any 
privileged  or  confidential  business 
information,  it  must  be  clearly  marked 
and  a  nonconfidential  version  of  the 
comments  (identified  as  such)  should  be 
included.  Any  comments  not  marked 
privileged  or  confidential  business 
information  will  be  deemed  to  be 
nonconfidential.  An  original  and  five 
copies,  plus  two  copies  of  the 
nonconfidential  version,  should  be 
submitted  no  later  than  20  days  after  the 
date  of  this  notice  in  writing  to:  Office 
of  Export  Trading  Company  Affairs, 
International  Trade  Administration, 
Department  of  Commerce,  Room  1104H, 
Washington,  D.C.  20230,  or  transmitted 
by  E-mail  to  oetca@ita.doc.gov. 
Information  submitted  by  any  person  is 
exempt  from  disclosure  imder  the 
Freedom  of  Information  Act  (5  U.S.C. 
552).  However,  nonconfidential  versions 
of  the  conunents  will  be  made  available 
to  the  applicant  if  necessary  for 
determining  whether  or  not  to  issue  the 
Certificate.  Comments  should  refer  to 
this  application  as  "Export  Trade 
Certificate  of  Review,  application 
number  97-4A003." 

The  Association  for  the 
Administration  of  Rice  Quotas,  Inc. 
("AARQ")  original  Certificate  was 
issued  on  January  21, 1998  (63  FR  4223, 
January  28, 1998)  and  last  amended  on 
June  1,  2000  (65  FR  36410,  June  8, 
2000).  A  summary  of  the  application  for 
an  amendment  follows. 

Summary  of  the  Application 

Applicant:  The  Association  for  the 
Administration  of  Rice  Quotas,  Lac. 
("AARQ"),  c/o  Ludovico  Manfr«di, 
Newfieldrice,  Inc.,  1401  Brickell 
Avenue,  Suite  332,  Miami,  FL  33131. 

Contact:  M.  Jean  Anderson,  Esquire, 
Telephone:  (202)  682-7217. 

Application  No.:  97-4A003. 

Date  Deemed  Submitted:  January  10, 
2001. 

Proposed  Amendment:  AARQ  seeks 
to  amend  its  Certificate  to: 

1 .  Add  the  following  companies  as 
new  "Members"  of  the  Certificate 
within  the  meaning  of  section  325.2(1) 
of  the  Regulations  (15  CFR  325.2(1)): 
Alliance  Grain,  Inc.,  Voorhees,  NJ 
(Controlling  Entity:  ConAgra  Foods, 
Inc.,  Omaha);  Associated  Rice  Marketing 
Cooperative,  Durham,  CA;  California 
Rice  Marketing,  LLC,  Sacramento,  CA; 
The  Sun  Valley  Rice  Co..  LLC,  Arbuckle; 

2.  Delete  the  following  company  as  a 
"Member"  of  the  Certificate  within  the 
meaning  of  section  325.2(1)  of  the 
Regulations  (15  CFR  325.2(1)): 
ContiGroup  Companies,  Inc.,  New  York, 
New  York; 
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3.  Change  the  listings  of  the  current 
Members  as  follows:  "AC  HUMKO. 
Corp.,  Cordova,  Tennessee"  should  be 
amended  to  "ACH  Food  Companies, 
Inc.,  Cordova,  Tennessee;"  "California 
Commodity  Traders,  LLC,  Sacramento, 
California"  should  be  amended  to 
"California  Commodity  Traders,  LLC, 
Robbins,  California  and  its  affiliate, 
American  Conunodity  Company,  LLC, 
Robbins,  California;"  "ConAgra,  Inc.  for 
the  activities  of  KBC  Trading  and 
Processing  Company,  Stockton, 
California"  should  be  amended  to 
"ConAgra  Foods,  Inc.,  Omaha, 
Nebraska,  and  its  subsidiary,  Alliance 
Grain,  Inc.,  Voorhees,  New  Jersey;" 
"Keimedy  Rice  Dryers,  Inc.,  Mer  Rouge, 
Louisiana"  should  be  amended  to 
"Kennedy  Rice  Dryers,  L.L.C..  Mer 
Rouge,  Louisiana;"  "Kitoku  America, 
Inc.,  Davis,  California  (a  subsidiary  of 
Kitoku  Co.,  Ltd.)"  should  be  amended  to 
"Kitoku  America,  Inc.,  Davis,  California 
(a  subsidiary  of  Kitoku  Shinryo  Co., 
Ltd.);"  "Newfield  Partners  Ltd.,  Miami, 
Florida"  should  be  amended  to 
"Newfieldrice,  Inc.,  Miami,  Florida;" 
"The  Connell  Company,  Westfield,  New 
Jersey"  should  be  amended  to  "The 
Connell  Company,  Berkeley  Heights, 
New  Jersey." 

Dated:  |anuary  16.  2001. 
Vanessa  M .  Bachman, 
Acting  Director,  Office  of  Export  Trading 
Company  Affairs. 

[PR  Doc.  01-1844  Filed  1-22-01;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmospharic 
Administration 

National  Estuarina  Reaaarch  Reserve 
System 

AGENCY:  Estuarine  Reserves  Division, 
Office  of  Ocean  and  Coastal  Resource 
Management,  National  Ocean  Service, 
National  Oceanic  and  Atmospheric 
Administration,  U.S.  Department  of 
Commerce. 

ACTION:  Notice  of  intent  to  adopt  the 
South  Slough  National  Estuarine 
Research  Reserve  (NERR)  Cooperative 
Conservation/ Acquisition  Plan  as  an 
amendment  to  the  South  Slough  NERR 
Management  Plan. 

SUyMARY:  The  National  Ocean  Service 
annoimces  the  availability  of  the  Draft 
Cooperative  Conservation/ Acquisition 
Plan  (Plan)  as  an  amendment  to  the 
South  Slough  National  Estuarine 
Research  Reserve  (NERR)  management 
plan  adopted  in  1994.  The  South  Slough 
NERR  is  located  in  the  Coos  Bay  Estuary 


in  southern  Oregon.  The  plan  sets  forth 
priorities  and  guidelines  for  acquisition 
and  stewardship  of  properties  within 
the  South  Slough  watershed,  Coos  Bay 
watershed,  and  broader  Coliunbian 
biogeographic  region.  The  plan  was 
dQveloped  to  guide  the  use  of  the 
Gustafson  bequest  to  the  South  Slough 
NERR  which  is  to  be  used  by  the  NERR 
for  land  acquisition  purposes.  An 
extensive  public  involvement  process 
was  pursued  to  develop  the  Plan. 
The  Cooperative  Plan  Advisory 
Committee  (CPAC),  made  up  of 
representatives  of  local  business,  real 
estate,  environmental,  and  county,  state 
and  federal  government  interests  was 
created  to  guide  the  development  of  the 
Plan.  Two  public  meetings  were  held  to 
receive  comments  on  the  Plan  which 
were  integrated  into  the  current  draft 
Plan. 

DATES:  Written  comments  will  be 
accepted  through  March  2,  2001. 
ADDRESSES:  Written  conunents  should 
be  sent  to  Nina  Garfield,  NOAA-ERD, 
SSMC-4,  11th  Floor,  1305  East  West 
Hwy,  Silver  Spring,  MD  20910. 
FOR  FURTHER  INFORMATK>N  AND  A  COPY  OF 
THE  PLAN  CONTACT:  Craig  Comu, 
Stewardship  Coordinator,  South  Slough 
National  Estuarine  Research  Reserve, 
P.O.  Box  5417,  Charleston,  Oregon 
97420.  541-888-2581 x  301. 
SUPPLEMENTARY  INFORMATION:  Located  in 
Coos  Bay's  South  Slough  inlet,  the 
South  Slough  National  Estuarine 
Research  Reserve  (NERR)  was 
established  in  1974  as  the  first  in  a 
nationwide  system  of  coastal  reserves 
dedicated  to  estuarine  research, 
education  and  stewardship. 

The  South  Slough  NERR  Cooperative 
Plan  for  Watershed  Conservation  (Plan) 
is  intended  to  advance  the  stewardship 
goals  of  the  South  Slough  NERR 
Management  Plan  (SSNERR.  1974)  by 
guiding  the  Reserve's  acquisition  of  new 
land  management  responsibilities.  The 
cornerstone  of  the  1994  South  Slough 
NERR  Management  Plan  stewardship 
goal  is  "to  ensure  that  the  Reserves 
ecosystems  will  continue  to  be  available 
for  long-term  estuarine  research, 
education  and  interpretation."  The 
stewardship  mission  of  the  South 
Slough  NERR  also  focuses  on  providing 
"stewardship  for  key  examples  of 
estuarine  ecosystem  types  of  the  lower 
Columbian  biogeographic  region."  The 
proposed  acquisition  plan,  therefore, 
looks  at  three  geographic  perspectives: 
(1)  Estuarine  ecosystems  within  or 
integrally  linked  to  the  present  South 
Slough  NERR  administrative  lands;  (2) 
estuarine  ecosystems  associated  with 
the  Coos  Bay  watershed;  and  (3) 
estuarine  ecosystems  within  the  larger 


biogeographic  region  (the  coastal  area 
between  the  mouth  of  the  Columbia 
River  to  the  north  and  Cape  Mendocino 
to  the  south). 

The  two  driving  forces  behind  the 
development  of  the  proposed  Plan  are: 
(1)  The  findings  of  the  Reserve's  1994 
Management  Plan,  and  (2)  a  $1.6  million 
bequest  from  a  local  Coos  Bay  resident, 
Chalmer  Gustafson,  for  the  sole  purpose 
of  acquiring  additional  land  to  be  added 
to  the  South  Slouch  NERR. 

The  proposed  Plan  is  a  program  in 
which  "acquisition"  is  defined  to 
include  a  variety  of  actions,  including 
fee  simple  purchase,  easements,  land 
donations,  land  exchanges,  stewardship 
partnerships  and  others.  It  is  strictly  a 
"willing  seller"  program. 

Upon  approval  by  the  South  Slough 
NERR  Management  Conunission,  the 
proposed  Plan  will  become  part  of  the 
South  Slough  NERR  Management  Plan 
and  the  NERR  Program  of  the  National 
Oceanic  and  Atmospheric 
Administration  (NOAA).  To  approve 
changes  to  the  existing  management 
plan,  an  opportunity  for  public 
comment  must  be  provided.  An 
extensive  process  of  public  input  and 
comment  has  been  imdertaken  for  the 
development  and  review  of  the 
proposed  plan.  This  Federal  Register 
Notice  provides  additional  opportunity 
for  public  comment. 

Central  to  the  development  of  the 
proposed  Plan  was  the  formation  of  the 
Cooperative  Plan  Advisory  Committee 
(CPAC),  made  up  of  representatives  of 
local  business,  real  estate, 
environmental,  and  county,  state  and 
federal  government  interests.  The  CPAC 
had  six  meetings  over  an  eight-month 
period  in  1998-99,  and  presided  over 
two  public  open  house  meetings.  The 
CPAC,  South  Slough  NERR  staff,  and 
the  consultants  worked  together  as  a 
team  to  develop  the  foimdation  of  the 
proposed  Plan. 

Tnrough  an  iterative  process 
involving  South  Slough  NERR  staff  and 
the  general  public  the  CPAC  developed 
acquisition  goals  to  guide  the  proposed 
Plan  development  that  resulted  in  the 
identification  of  an  acquisition  Planning 
Area  comprised  of  seven  Areas  of 
Interest.  Each  Area  of  Interest  was  also 
assigned  a  level  of  effort  or  allocation  of 
time  and  budget  resources  and  property 
selection  criteria. 

Three  principal  acquisition  goals  led 
to  the  identification  of  the  Areas  of 
Interest  and  development  of  selection 
criteria:  Goal  (1)  protect  the  lands 
within  the  current  Reserve 
administrative  boundary,  emphasizing 
the  need  to  acquire  key  landscape 
featiues  within  the  South  Slough 
watershed;  Goal  (2)  provide  diversity  of 
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1  labitat,  emphasizing  the  Reserve's  need 
to  represent  bioregional  habitat  types  as 
required  by  NOAA;  and  Goal  (3)  address 
specific  projects,  emphasizing 
acquisitions  that  allow  Reserve  staff  to 
respond  to  opportunities  that  will 
advance  South  Slough  NERR  research, 
education  and  stewardship  objectives. 

The  Areas  of  Interest  in  which  future 
acquisition  efforts  will  be  focused  are 
described  as  follows: 

Area  of  Interest  1 — the  Winchester 
Creek  watershed.  The  Winchester  Creek 
watershed  was  identified  as  the  most 
critical  property  to  protecting  the  South 
Slough  mission  and  addressing  the 
CPAC's  goals  and  selection  criteria 
because  of  its  large  size  and  landscape 
relationship  to  the  South  Slough  NERR. 
Only  10%  of  the  acquisition  resources 
were  recommended  for  targeting  this 
Area  of  Interest  due  to  the  existing  solid 
partnership  between  Coos  Coimty 
(major  property  ov»mer)  and  the  South 
Slough  NERR. 

Area  of  Interest  2 — watersheds  of  the 
east-west  streams  which  are  tributary 
watersheds  feeding  into  the  existing 
South  Slough  NERR  boundaries.  The 
decision  was  reached  that  controlling 
the  headwaters  of  creeks  draining  into 
Reserve  bottomlands  is  a  relatively  high 
priority  for  protecting  Reserve  habitats 
and  for  enhancing  opportunities  for 
research  initiatives.  Therefore,  the 
CPAC  recommended  that  up  to  30%  of 
the  acquisition  resources  be  available  to 
achieve  the  acquisition  goals  for  this 
Area  of  Interest. 

Area  of  Interest  3 — the  north 
watersheds  of  South  Slough,  including 
several  tributaries,  ocean  inputs,  and 
shorelines  outside  the  South  Slough 
watershed.  Activities  in  the  watershed 
tributary  to  South  Slough  outside  the 
NERR  boundaries,  and  in  the  waters  of 
the  Coos  Bay  and  ocean  immediately 
outside  South  Slough  can  have  impacts 
on  conditions  inside  the  South  Slough 
NERR  boundary.  Because  of  small 
parcel  sizes  and  numerous  owners,  25% 
of  the  acquisition  resources  were 
allocated  by  the  CPAC  to  this  Area  of 
Interest. 

Area  of  Interest  4 — the  town  of 
Charleston,  Oregon;  This  Area  of 
Interest  is  identified  in  order  to  seek  and 
respond  to  opportunities  for  a  South 
Slough  NERR  presence  in  the  town, 
such  as  an  interpretive  facility.  Up  to 
15%  of  the  acquisition  resources  were 
recommended  by  the  CPAC  for  this  Area 
of  Interest. 

Area  of  Interest  5 — the  existing  South 
Slough  NERR  ownership.  These  lands 
are  identified  as  an  Area  of  Interest 
based  on  the  finding  that  water  and 
mineral  rights  associated  with  some  of 
these  parcels  are  owned  by  parties  other 


than  the  State  of  Oregon,  and  these 
should  be  dealt  with  either  through 
acquisition  or  agreement.  A  resoiut;e 
allocation  level  of  5%  was  identified  for 
this  Area  of  Interest. 

Area  of  Interest  6 — Coos  Bay  Estuary. 
Within  this  Area  of  Interest,  the 
SSNERR  will  dedicate  resources  to 
negotiating  partnerships  on  lands 
outside  the  immediate  South  Slough 
area,  but  within  the  Coos  Estuary.  This 
does  not  preclude  fee  simple  purchases. 
A  resource  allocation  of  10%  is 
dedicated  to  this  Area  of  Interest. 

Area  of  Interest  7 — biogeographic 
regional  opportunities.  Resources  will 
be  dedicated  to  negotiating  partnerships 
on  public  lands  outside  the  South 
Slough  watershed,  but  within  the 
greater  biogeographic  region  for 
purposes  of  adding  under-represented 
habitat  types  to  the  South  Slough  NERR 
program.  Only  5%  of  the  acquisition 
resources  as  recommended  by  the  CPAC 
for  this  Area  of  Interest. 

The  Cooperative  Plan  presents 
information  gathered  on  the  Planning 
Area,  including  general  property 
valuation  and  ownership.  Mineral  and 
water  rights  of  the  existing  Reserve 
lands  are  also  summarized.  A  landscape 
assessment  is  provided  for  the  Planning 
Area,  with  information  on  the 
occiurence  of  habitat  types  that  are  not 
presently  represented  in  the  Reserve. 

The  Cooperative  Plan  recognizes  the 
need  to  leverage  the  Gustafson  bequest 
using  grant  or  other  funds. 

Federal  Domestic  Assistance  Catalog  Number 
11.420  (Coastal  Zone  Management)  Research 
Reserves 

Dated:  January  17,  2001. 
Ted  I.  Liilestolen. 

Deputy  Assistant  Administrator,  for  Ocean 
Services  and  Coastal  Zone  Management. 
[FR  Doc.  01-1948  Filed  1-22-01;  8:45  am) 

BILLING  CODE  3S1(M)»-P 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Sunshine  Act  Meeting 

TIME  AND  DATE:  Tuesday,  January  30, 

2001  10:00  a.m. 

LOCATION:  Room  410,  East-West  Towers, 

4330  East-West  Highway,  Bethesda, 

Maryland. 

STATUS:  Open  to  the  Public. 

MATTER  TO  BE  CONSIDERED: 

Petition  HP  00-3  Candle  Wicks 

The  staff  will  brief  the  Commission  on 
Petition  HP  00-3,  filed  by  Public  Citizen 
and  jointly  fit)m  the  National  Apartment 
Association  and  the  National  Multi- 
Housing  Coimcil.  requesting  a  ban  of 


candle  wicks  containing  lead  and  of 
candles  containing  such  wicks. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sadye  E.  Dunn.  Office  of 
the  Secretary,  4330  East-West  Highway. 
Bethesda,  MD  20207  (301)  504-0800.  " 

Dated:  January  18.  2001. 
Sadye  E.  Dunn, 
Secretary. 
[FR  Doc.  01-2194  Filed  1-19-01;  4:08  pm] 

BILUNG  CODE  63SS-01-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Sunshine  Act  Meeting 

TIME  AND  DATE:  Wednesday,  January  31. 
2001  10  a.m. 

LOCATION:  Room  410.  East-West  Towers. 
4330  East-West  Highway.  Bethesda. 
Maryland. 

STATUS:  Closed  to  the  Public— Pursuant 
to  5  U.S.C.  552b(f)(l)  and  16  CFR 
1013.4(b).  (3).  (7).  (9)  and  (10)  and 
submitted  to  the  Federal  Register 
pursuant  to  5  U.S.C.  552b(e)(3). 
MAT^R  TO  BE  CONSIDERED: 

Compliance  Status  Report 

The  staff  will  brief  the  Commission  on 
the  status  of  various  compliance 
matters. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADOmONAL 
INFORMATION:  Sadye  E.  Dunn.  Office  of 
the  Secretary.  4330  East-West  Highway. 
Bethesda.  MD  20207  (301)  504-0800. 

Dated:  January  18.  2001. 
Sadye  E.  Dunn, 
Secretary. 
[FR  Doc.  01-2195  Filed  1-19-^1;  3:34  pm] 

BILUNG  CODE  63S5-01-M 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Reinstatement,  With  CtMnge,  of  a 
Previously  Approved  Infonnation 
Collection  for  Which  Approval  has 
Expired;  Submission  for  0MB  Review; 
Comment  Request 

AGENCY:  Corporation  for  National  and 
Community  Service. 
action:  Notice. 

The  Corporation  for  National  and 
Community  Service  (hereinafter  the 
"Corporation")  has  submitted  the 
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following  public  information  collection 
request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13.  (44  U.S.C.  chapter  35). 
Copies  of  these  individual  ICRs,  with 
applicable  supporting  documentation, 
may  be  obtained  by  calling  the 
Corporation  for  National  and 
Community  Service,  Mr.  Michael 
Wagner,  (202)  606-5000,  extension  316. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  (202)  565-2799  between 
8:30  a.m.  and  5  p.m.  Eastern  time, 
Monday  through  Friday. 

Comments  should  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Attn:  Ms.  Brenda  Aguilar,  OMB 
Desk  Officer  for  the  Corporation  for 
National  and  Community  Service,  Office 
of  Management  and  Budget,  Room 
10235,  Washington,  DC  20503,  (202) 
395-6929,  within  30  days  from  the  date 
of  this  publication  in  the  Federal 
Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Corporation,  includ^g 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Propose  ways  to  enhance  the 
quality,  utility  and  clarity  of  the 
information  to  be  collected;  and 

•  Propose  ways  to  minimize  the 
burden  of  the  collection  of  information 
to  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology,  e.g.  permitting  electronic 
submissions  of  responses. 

Type  of  Review:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Agency:  Corporation  for  National  and 
Community  Service. 

Title:  AmeriCorps*  VISTA  Alumni 
Locator  Card. 

OAffl  Number:  3045-0048  parts  A,  B, 
andC. 

Frequency:  Continuous. 

Affected  Public:  Individuals  and 
households. 

Number  of  Respondents:  90,000  for 
part  A,  15,000  for  part  B,  and  15,000  for 
partC. 


Estimated  Time  Per  Respondent:  2 
minutes  for  part  A,  3  minutes  for  part 
B,  and  5  minutes  for  part  C. 

Total  Burden  Hours:  5,000  hours. 

Total  Burden  Cost  (capital/startup): 
None. 

Total  Annual  Cost  (operating/ 
maintaining  systems):  None. 

Description 

The  Corporation  proposes  to  reinstate, 
with  clumge,  the  AmeriCorps* VISTA 
Alumni  Locator  Card  to  VISTA  and 
Americorps*  VISTA  Alumni  home 
addresses  requesting  that  they  complete 
the  card  and  return  it  to  the 
AmeriCorps*VISTA  Program  Office. 
This  change  includes  adding  follow-up 
ICRs  (part  B  and  part  C)  to  the  question 
in  Part  A  that  states,  "I  am  also 
interested  in  continuing  to  serve  in  the 
following  ways."  The  card  will  be  used 
by  Corporation  personnel  and  other 
organizations  (only  with  the  explicit 
written  permission  of  the  respondent). 
The  purpose  of  the  card  is  to  enhance 
communications  between  the 
Corporation  and  former 
AmeriCorps* VISTA  members  to  provide 
them  with  the  information  on 
Corporation  activities,  and  to  seek  their 
assistance  in  volunteer  recruitment 
activities. 

Dated:  January  17,  2001. 
Matt  B.  Dunne, 
Director,  AmeriCorps*  VIST  A. 
(FR  Doc.  01-1956  Filed  1-22-01;  8:45  am] 
BILLMG  CODE  a050-2S-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0006] 

Proposed  Collection;  Comment 
Request  Entitled  Subcontracting 
Plans/Subcontracting  Report  for 
Individual  Contracts  (Standard  Form 
294) 

AGENOES:  Department  of  Defense  (DOD), 
General  Services  Administration  (OS A), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance  (9000-0006). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35).  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 


Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  Subcontracting  Plans/ 
Subcontracting  Reporting  for  Individual 
Contracts  (Standard  Form  294). 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR, 
and  whether  it  will  have  praclical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology: 
ways  to  enhance  the  qiudity,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 

ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  biu-den,  or 
obtaining  a  copy  of  the  proposal,  should 
be  submitted  to:  General  Services 
Administration,  FAR  Secretariat 
(MVRS),  1800  F  Street,  NW.,  Room 
4035,  Washington,  DC  20405. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rhonda  Cundiff,  Office  of  Acquisition 
Policy,  GSA  (202)  501-0044. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

In  accordance  with  the  Small 
Business  Act  (15  U.S.C.  631,  et  seq.), 
contractors  receiving  a  contract  for  more 
than  $10,000  agree  to  have  small 
business,  small  disadvantaged  business, 
and  women-owned  small  business, 
HUBZone  small  business,  veteran- 
owned  small  business  and  service- 
disabled  veteran-owned  small  business 
concerns  participate  in  the  performance 
of  the  contract  as  far  as  practicable. 
Contractors  receiving  a  contract  or  a 
modification  to  a  contract  expected  to 
exceed  $500,000  ($1 .000,000  for 
construction)  must  submit  a 
subcontracting  plan  that  provides 
maximum  practicable  opportimities  for 
the  above  named  concerns.  Specific 
elements  required  to  be  included  in  the 
plan  are  specified  in  section  8(d)  of  the 
Small  Business  Act  and  implemented  in 
FAR  subpart  19.7. 

In  conjunction  with  these  plans, 
contractors  must  submit  semiannual 
reports  of  their  progress  on  Standard 
Form  294,  Subcontracting  Report  for 
Individual  Contracts. 
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B.  Annual  Reporting  Burden 

Respondents:  4,253. 
Responses  Per  Respondent:  3.44. 
Total  Responses:  14,631. 
Hours  Per  Response:  50.54. 
Total  Burden  Hours:  739,389. 

Obtaining  Copies  of  Proposals 

Requester  may  obtain  a  copy  of  the 
proposal  from  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS),  1800  F  Street,  NW.  Room  4035, 
Washington,  DC  20405,  telephone  (202) 
501^755.  Please  cite  OMB  Control  No. 
9000-0006,  Subcontracting  Plans/ 
Subcontracting  Reporting  for  Individual 
Contracts  (Standard  Form  294),  in  all 
correspondence. 

Dated:  January  17,  2001. 

A!  Nfatera, 

Acting  Director,  Federal  Acquisition  Policy 
Division. 

(FR  Doc.  01-1915  Filed  1-22-01;  8:45  am] 

aiXINGCOOE  6820-34-U 


DEPARTMENT  OF  DEFENSE 

Office  Of  the  Secretary 

Executive  Committee  Meeting  of  ttie 
Defense  Advisory  Committee  on 
Women  in  ttie  Services  (DACOWITS) 

AGENCY:  Advisory  Committee  on 
Women  in  the  Services,  Office  of  the 
Secretary,  DOD. 

ACTION:  Notice. 

SUMMARY:  Pursuant  to  section  10(a), 
Public  Law  92-463,  as  amended,  notice 
is  hereby  given  of  a  forthcoming 
Quarterly  Executive  Committee  Meeting 
of  the  Defense  Advisory  Committee  on 
Women  in  the  Services  (DACOWITS). 
The  purpose  of  the  Executive 
Committee  Meeting  is  to  review  the 
responses  to  the  recommendations  and 
request  for  information  adopted  by  the 
Committee  at  the  DACOWITS  2000  Fall 
Conference. 


DATES:  February  12.  2001,  9:15  a.m.- 
4:30  p.m. 

ADDRESSES:  OSD  Conference  Room 
1E801,  #7,  The  Pentagon,  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Colonel  Susan  E.  Kolb, 
ARNGUS,  DACOWITS  and  Mihtary 
Women  Matters,  OASD  (Force 
Management  Policy),  4000  Defense 
Pentagon,  Room  3D769,  Washington,  DC 
20301-4000;  telephone  (703) 697-2122. 

SUPPLEMENTARY  INFORMATION:  Meeting 
agenda: 

Monday,  February  12,  2000  (Pentagon) 


Time 


9:15  a.m  . 

II 

9:30  a.m  . 

10:30  a.m 

11:30  a.m 
11:45  a.m 

1:00  p.m  . 
2:00  p.m  . 
2:15  p.m  . 

2:45  p.m  . 

3:15  p.m  . 

3:45  p.m  . 

4:00  p.m  . 

4:30  p.m  . 


Events/location 


Welcome  remarks  and  introductions  of  Executive  Committee  Members. 
Ex-officios,  MilReps  and  Service  Liaisons  (OSD  Conference  Rooni— 
1E801  #7), 

Promotion  and  Retirement  Infomiafion  for  0-6  and  E-9  Grades  (EM,  RFI 
#1)  (OSD  Conference  Room— 1E801  #7). 

Ground  Combat  Rule  (Forces.  RFI  #1)  OSD  Conference  Room— 1E801 
#7. 

Break. 

Luncli  for  Executive  Committee  Members,  Ex-Officio's,  Sentor  Enlisted 
Advisors  (Executive  Dining  Room) — By  invitation  only. 

Passports  (Room  1B870)  

Break. 

Integrated  Deep  Water  Acquisitran  Project  (Forces  RFI  #2)  (OSD  Con- 
ference Roon>— 1E801  #7). 

Off-Duty  Employment  (QoL  RFI  #3)  (OSD  Conference  Room— 1E801  #7) 

Disparities  Between  Active  Duty  and  Reserve  Component  (QoL  RFI  #2) 

(OSD  Conference  Room— 1 E801  #7). 
Submarine  Personnel  Assignment  (Forces  Recommendation  #1)  (OSD 

Conference  Roonv-1E801  #7). 
Vote   to   adopt   2001    Mission,   Vision   and   Goals;   Review   Upcoming 

DACOWITS  events;  Wrap  up. 
Departure  from  ttie  Pengagon. 


OffKial 


Ms.  McCaN 


USA,  USN.  USMC,  USAF. 

USCG 
OSD.  USA.  USMC 


MAJ  Wilson 

USCG 

USA,  USN,  USMC,  USAF, 

USCG 
OASD  (RA)  USCG 


Ms.  McCatI 


Dated:  January  17,  2001. 
LM.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  01-1879  Filed  1-22-01;  8:45  am] 
BLUNG  CODE  5000-10-M 

DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
Defense  Science  Board 

ACTION:  Meeting  date  change  of  advisory 
committee  meeting. 


summary:  The  Defense  Science  Board 
(DSB)  Task  Force  on  Systems 
Technology  for  the  Future  U.S.  Strategic 
Posture  closed  meeting  scheduled  for 
February  14-15,  2001,  has  been  changed 
to  February  13-14,  2001.  The  meeting 
will  be  held  at  Strategic  Analysis  Inc., 
3601  Wilson  Boulevard,  Suite  600, 
Arlington.  VA. 

Dated:  January  17,  2001. 
L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
(FR  Doc.  01-1880  Filed  1-22-01;  8:45  am) 
BILUNG  COOE  S001-10-M 


DEPARTMENT  OF  DEFENSE 
Office  of  tfie  Secretary 
Defense  Science  Board 

action:  Cancellation  of  advisory 
committee  meeting. 

SUMMARY:  The  Defense  Science  Board 
(DSB)  Task  Force  on  Systems 
Technology  for  the  Futiu*  U.S.  Strategic 
Posture  meeting  scheduled  for 
December  14-15,  2000,  was  not  held. 
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Dated:  January  17.  2001. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Uaison 
Officer,  Department  of  Defense. 
[FR  Doc.  01-1881  Filed  1-22-01:  8:45  am) 
BHJJNG  CODE  S001-1(MI 

DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
Defense  Science  Board 

action:  Notice  of  advisory  committee 
meetings. 

SUMMARY:  The  Defense  Science  Board 
(DSB)  Task  Force  on  Options  for 
Acquisition  of  the  Advanced  Targeting 
Pod  and  Advanced  Technology  FUR 
Pod  (ATP/ATFLIR)  will  meet  in  closed 
session  on  January  17-18,  2001,  and 
January  26,  2001,  at  Strategic  Analysis 
Inc.,  3601  Wilson  Boulevard,  Arlington, 
VA. 

The  mission  of  the  DSB  is  to  advise 
the  Secretary  of  Defense  and  the  Under 
Secretary  of  Defense  for  Acquisition, 
Technology  &  Logistics  on  scientific  and 
technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense.  At  these  meetings,  the  Task 
Force  will  review  and  evaluate  the 
Department's  options  for  acquisition  of 
third  generation  Forward  Looking 
Infrared  (FLIR)  targeting  pods  for  the  Air 
Force  and  the  Navy.  They  will  also 
consider  the  state  of  technical  matiirity 
of  all  the  concepts  and  pods  available, 
as  well  as  the  realm  of  the  schedules 
and  costs  in  view  of  other  service  flight 
program  software,  aircraft  integration, 
and  service  specific  requirements. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  92-463,  as  amended  (5 
U.S.C.  App.  II),  it  has  been  determined 
that  these  Defense  Science  Board 
meetings,  concern  matters  listed  in  5 
U.S.C.  552b(c)(l),  and  that  accordingly 
these  meetings  will  be  closed  to  the 
public. 

Ehie  to  critical  mission  requirements 
and  the  short  timeframe  to  accomplish 
this  review,  there  is  insufficient  time  to 
provide  timely  notice  required  by 
section  10(a)(2)  of  the  Federal  Advisory 
Committee  Act  and  subsection  101- 
6.1015(b)  of  the  GSA  Final  Rule  on 
Federal  Advisory  Committee 
Management,  41  CFR  part  101-6,  which 
further  requires  publication  at  least  15 
calendar  days  prior  to  the  first  meeting 
of  the  Task  Force  on  January  17-18, 
2001. 


Dated:  January  17.  2001. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

(FR  Doc.  01-1882  Filed  1-22-01:  8:45  am) 

nUMQ  CODE  S001-1(Mi 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Scientific  Advisory  Board 

AGENCY:  Armed  Forces  Institute  of 
Pathology  (AFIP),  DoD. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  Public  Law  (92-463), 
announcement  is  made  of  the  following 
open  meeting: 

Name  of  Committee:  Scientific  Advisory 
Board  (SAB). 

Dates  of  Meeting:  31  May-1  June  2001. 

Place:  The  Cosmos  Club.  2121 
Massachusetts  Avenue.  NW.,  Washington. 
DC  (on  31  May  2001).  and  Armed  Forces 
Institute  of  Pathology,  Building  54,  14th  St. 
&  Alaska  Ave..  NW,  Washington.  DC  20306- 
6000  (on  1  June  2001). 

Time: 

8  a.m.-5  p.m.  (31  May  2001). 

8:30  a.m.-12:30  p.m.  (1  June  2001). 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Ridgely  Rabold,  Center  for  Advanced 
Pathology  (CAP),  AFIP,  Building  54, 
Washington,  DC  20306-6000,  phone 
(202)  782-2553. 

SUPP1.EMENTARY  INFORMATION:  General 
function  of  the  board:  The  Scientific 
Advisory  Board  provides  scientific  and 
professional  advice  and  guidance  on 
programs,  policies  and  procedures  of 
the  AFIP. 

Agenda:  The  Board  will  hear  status 
reports  from  the  AFIP  Director,  the 
Director  of  the  Center  for  Advanced 
Pathology,  the  Director  of  the  National 
Museum  of  Health  and  Medicine,  and 
each  of  the  pathology  sub-specialty 
departments  which  the  Board  members 
will  visit  during  the  meeting. 

Open  board  discussions:  Reports  will 
be  presented  on  all  visited  departments. 
The  reports  will  consist  of  findings, 
recommended  areas  of  further  research, 
and  suggested  solutions.  New  trends 
and/or  technologies  will  be  discussed 
and  goals  established.  The  meeting  is 
open  to  the  public. 

Gregory  D.  Showalter, 

Army  Federal  Register  Liaison  Officer. 
(FR  Doc.  01-2011  Filed  1-22-01;  8:45  am) 

BajJNQ  CODE  3710-0»-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Availability  of  U.S.  Patents  for  Non- 
Exciuslve,  Exclusive,  or  Partially- 
Exclusive  Licensing 

AGENCY:  U.S.  Army  Research 
Laboratory,  DoD. 
action:  Notice. 

SUMMARY:  In  accordance  with  37  CFR 
404.6  announcement  is  made  of  the 
availability  of  the  following  U.S.  patent 
for  non-exclusive,  partially  exclusive  or 
exclusive  licensing.  The  listed  patent 
has  been  assigned  to  the  United  States 
of  America  as  represented  by  the 
Secretary  of  the  Army,  Washington.  DC. 

This  patent  covers  a  wide  variety  of 
technical  arts  including.  A 
microbolometer  constructed  of 
biological  and  non-biological 
components  using  proteins  with  greater 
sensitivity  to  imaging,  as  the  infrared 
radiation  detectors. 

Under  the  authority  of  section  11(a)(2) 
of  the  Federal  Technology  Transfer  Act 
of  1986  (Pub.  L.  99-502)  and  Section 
207  of  Title  35,  United  States  Code,  the 
Department  of  the  Army  as  represented 
by  the  U.S.  Army  Research  Laboratory 
wish  to  license  the  U.S.  patent  listed 
below  in  a  non-exclusive,  exclusive  or 
partially  exclusive  maimer  to  any  party 
interested  in  manufacturing,  using,  and/ 
or  selling  devices  or  processes  covered 
by  this  patent. 

Title:  Hybridized  Biological 
Microbolometer. 

Inventors:  Krishna  Deb. 

Patent  Number:  6, \G0, 257. 

Issued  Date:  December  12,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norma  Cammaratta,  Technology 
Transfer  Office,  AMSRL-CS-TT,  U.S. 
Army  Research  Laboratory,  Adelphi, 
MD  20783-1187  tel:  (301)  394-2952; 
fax:  (301)  394-5818. 
SUPPLEMENTARY  INFORMATION:  None. 

Gregory  D.  Showalter, 

Army  Federal  Register.  Liaison  Officer. 
[FR  Doc.  01-2012  Filed  1-22-01;  8:45  ami 

BIUJNG  CODE  3710-Oe-M 


DEPARTMENT  OF  DEFENSE 

Department  of  ttte  Army 

Availability  of  U.S.  Patents  for  Non- 
Exclusive,  Exclusive,  or  Partially- 
Exclusive  Licensing 

agency:  Army  Research  Laboratory, 

DoD. 

action:  Notice. 
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SUMMARY:  In  accordance  with  37  CFR 
404.6,  announcement  is  made  of  the 
availability  of  the  following  U.S.  patent 
for  non-exclusive,  partially  exclusive  or 
exclusive  licensing.  The  listed  patent 
has  been  assigned  to  the  United  States 
of  America  as  represented  by  the 
Secretary  of  the  Army,  Washington,  DC. 

This  patent  covers  a  wide  variety  of 
technical  arts  including:  A  laser-based 
photoacoustic  sensor  that  performs  trace 
detection  and  differentiation  of 
atmospheric  NO  and  NO2  in  order  to 
obtain  respective  concentrations  for  NO 
and  NO2  using  photoacoustic 
spectroscopy. 

Under  the  authority  of  section  11(a)(2) 
of  the  Federal  Technology  Transfer  Act 
of  1986  (Pub.  L.  99-502)  and  section  207 
of  Title  35,  United  States  Code,  the 
Department  of  the  Army  as  represented 
by  the  U.S.  Army  Research  Laboratory 
wish  to  license  the  U.S.  patent  listed 
below  in  a  non-exclusive,  exclusive  or 
partially  exclusive  manner  to  any  party 
interested  in  manufactiiring,  using,  and/ 
or  selling  devices  op  processes  covered 
by  this  patent. 

Title:  Laser-Based  Photoacoustic 
Sensor  and  Method  for  Trace  Detection 
and  Differentiation  of  Atmospheric  NO 
andNO: 

Inventors:  Rosario  C.  Sausa. 

Patent  Number:  6,160,255. 

Issued  Date:  December  12,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Rausa,  Technology  Transfer 
Office,  AMSRL-CS-TT,  U.S.  Army 
Research  Laboratory,  Aberdeen  Proving 
Ground.  MD  21005-5055  tel:  (410)  278- 
5028;  fax:  (410)  278-5820. 
SUPPLEMENTARY  INFORMATION:  None. 

Gregory  D.  Showalter, 

Army  Federal  Register  Liaison  Officer. 
(FR  Doc.  01-2010  Filed  1-22-01;  8:45  am] 

BLUNG  CODE  3710-0»-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army,  Corps  of 
Engineers 

Intent  to  Prepare  a  Draft  Environmental 
Impact  Statement/Environmental 
Impact  Report  for  a  Permit  Application 
for  a  Proposed  Marine  Terminal 
Expansion  at  Pier  J  South  In  the  Port 
of  Long  Beach,  Los  Angeles  County, 
California 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
Los  Angeles  District.  DOD. 
ACTION:  Notice  of  intent. 

summary:  The  U.S.  Army  Corps  of 
Engineers  (Corps)  is  considering  an 
application  for  section  404  and  section 
111  permits  to  conduct  dredge  and  fill 


activities  to  construct  a  385-acre  marine 
terminal  including  development  of  270 
acres  of  existing  land  and  the  placement 
of  dredged  material  in  open  water  to 
create  115  acres  of  new  land. 

The  primary  Federal  concern  is  the 
dredging  and  discharging  of  materials 
within  waters  of  the  United  States  and 
potential  impacts  on  the  human 
environment.  Therefore,  in  accordance 
with  the  National  Environmental  Policy 
Act  (NEPA),  the  Corps  is  requiring  the 
preparation  of  an  Environmental  Impact 
Statement  (EIS)  prior  to  consideration  of 
any  permit  action.  The  Corps  may 
ultimately  make  a  determination  to 
permit  or  deny  the  above  project,  or 
permit  or  deny  modified  versions  of  the 
above  project. 

Pursuant  to  the  California 
Environmental  Quality  Act  (CEQA),  the 
Port  of  Long  Beach  will  serve  as  Lead 
Agency  for  the  preparation  of  an 
Environmental  Impact  Report  (EIR)  for 
its  consideration  of  development 
approvals  within  its  jurisdiction.  The 
Corps  and  the  Port  of  Long  Beach  have 
agreed  to  jointly  prepare  a  Draft  EIS/EIR 
in  order  to  optimize  efficiency  and 
avoid  duplication.  The  Draft  EIS/EIR  is 
intended  to  be  sufficient  in  scope  to 
address  both  the  Federal  and  the  state 
and  local  requirements  and 
environmental  issues  concerning  the 
proposed  activities  and  permit 
approvals. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  comments  and  questions 
regarding  scoping  of  the  Draft  EIS/EIR 
may  be  addressed  to:  U.S.  Army  Corps 
of  Engineers,  Los  Angeles  District, 
Regulatory  Branch.  ATTN:  File  Number 
2001-00262-AOA.  P.O.  Box  532711, 
Los  Angeles,  California  90053-2325. 
Copies  should  also  be  sent  to  Stacey 
Crouch,  Port  of  Long  Beach,  P.O.  Box 
570,  Long  Beach,  CA  90801-0570. 
Phone  messages  or  questions  will  be 
handled  by  Dr.  Aaron  O.  Allen  at  213- 
452-3413. 

SUPPLEMENTARY  INFORMATION: 

Proiect  Site 

The  proposed  project  is  located  in  the 
southern  portion  of  the  Port  of  Long 
Beach,  California,  the  proposed  dredge 
and  fill  activities  would  take  place  at 
Pier  J  South  and  would  involve 
consolidating  the  existing  Pacific 
Container  Terminal  and  the  Maersk 
Terminal  to  create  a  single  385-acre 
marine  terminal  to  accommodate 
increasing  cargo  volumes  being 
generated  by  the  new  generation  of 
larger  container  vessels. 


Proposed  Action 

The  project  applicant,  the  Port  of 
Long  Beach,  proposes  to  permanently 
impact  approximately  115  acres  of 
open-water  habitat  for  dredge  and  fill 
activities  for  the  construction  of  a  new 
385-acre  marine  terminal  in  the  Port  of 
Long  Beach.  The  proposed  project 
would  take  place  in  three  phases  over 
an  8.5-year  period.  Phase  1  would 
require  dredging  approximately  2.5 
million  cubic  yards  of  sediment  from 
other  areas  in  the  Port  of  Long  Beach, 
placement  of  the  dredged  material  to 
create  31  acres  of  new  land  southwest 
and  adjacent  to  Pier  J,  construction  of  a 
3.000-foot-long  rock  dike  and  dredging 
a  100-foot  by  2.000-foot  area  of  the  main 
channel  from  -66  MLLW  to  -76  MLLW 
to  allow  for  deep-draft  vessels  to 
navigate  safely  past  the  proposed  31- 
acre  fill  area.  Phase  2  would  require 
dredging  2.7  million  cubic  yards  fitira 
other  areas  in  the  Port  of  Long  Beach, 
dredging  and  excavating  1.8  million 
cubic  yards  of  material  to  remove  15 
acres  of  existing  land  at  Pier  F, 
placement  of  the  dredged  and  excavated 
material  to  create  35  acres  of  new  land 
west  of  and  adjacent  to  Pier  J, 
construction  of  a  4,600-foot-long  rock 
dike  and  construction  of  a  1,750-foot- 
long  pile-supported  concrete  wharf 
extension.  Phase  3  would  include 
dredging  approximately  4.5  million 
cubic  yards  from  other  areas  in  the  Port 
of  Long  Beach,  placement  of  the 
dredged  material  to  create  49  acres  of 
new  land  on  the  east  side  of  Pier  J  and 
construction  of  900-foot-long  rock  dike. 
All  of  the  above  construction  phases 
would  include  the  demolition  of 
existing  terminal  facilities  including 
berths  F-203,  F-204  and  an  existing 
wharf  at  berths  J-266  and  J-270  as  well 
as  existing  buildings  and  inftastructure 
in  upland  areas.  As  part  of  the  proposed 
385-acre  project,  new  terminal  facilities 
would  be  constructed  including  10,000 
linear  feet  of  additional  rail  loading 
tracks,  20,000  linear  feet  of  storage 
tracks,  storm  drain  system,  pavement, 
lighting,  utilities,  administrative 
buildings,  fire  protection,  parking  lots, 
roads,  communications  and 
maintenance  buildings. 

Issues 

There  are  several  potential 
environmental  issues  that  will  be 
addressed  in  the  EIS/EIR.  Additional 
issues  may  be  identified  during  the 
scoping  process.  Issues  initially 
identified  as  potentially  significant 
include: 

1 .  Geological  issues  including 
dredging  and  stabilization  of  fill  areas. 
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2.  Potential  impacts  to  marine 
biological  resources. 

3.  Impacts  to  air  quality. 

4.  Traffic,  including  navigation  issues, 
and  transportation  related  impacts. 

5.  Potential  to  noise  impacts. 

6.  Impacts  to  public  utilities  and 
services. 

7.  Impact  to  aesthetic  resources. 

8.  Potential  impacts  on  public  health 
and  safety. 

9.  Cumulative  impacts. 

Alternatives 

Several  alternatives  are  being 
considered  for  the  proposed  marine 
terminal.  These  alternatives  will  be 
further  formulated  and  developed 
during  the  scoping  process  and  an 
appropriate  range  of  alternatives, 
including  the  no  federal  action 
alternative,  will  be  considered  in  the 
EIS/EIR. 

Scoping  Process 

A  public  meeting  will  be  held  to 
receive  public  comment  and  assess 
public  concerns  regarding  the     • 
appropriate  scope  and  preparation  of 
the  Draft  EIS/EIR.  Participation  in  the 
public  meeting  by  federal,  state  and 
local  agencies  and  other  interested 
organizations  and  persons  is 
encouraged. 

The  Corps  of  Engineers  will  also  be 
consulting  with  the  U.S.  Fish  and 
Wildlife  Service  under  the  Endangered 
Species  Act  and  Fish  and  Wildlife 
Coordination  Act,  and  with  the  National 
Marine  Fisheries  Service  under  the 
Magnuson-Stevens  Act.  Additionally, 
the  EIS/EIR  will  assess  the  consistency 
of  the  proposed  Action  with  the  Coastal 
Zone  Management  Act  and  potential 
water  quality  impacts  pursuant  to 
Section  401  of  the  Clean  Water  Act. 

The  public  scoping  meeting  for  the 
Draft  EIS/EIR  will  be  held  at  the  Port  of 
Long  Beach  on  February  7,  2001,  and 
will  start  at  7:00  p.m.  Written  comments 
will  be  received  until  February  28,  2001. 

Availability  of  the  Draft  EIS 

The  Draft  EIS/EIR  is  expected  to  be 
published  and  circulated  in  April  of 
2001,  and  a  Public  Hearing  will  be  held 
after  its  publication. 

Dated:  January  8,  2001. 
lohn  P.  Carroll, 

Colonel,  Corps  of  Engineers,  District  Engineer. 
|FR  Doc.  01-2013  Filed  1-22-01;  8:45  am] 

aiUJNG  CODE  3710-KF-M 


DEPARTMENT  OF  EDUCATION 

t 
Submission  for  OMB  Review; 
Comment  Request 

agency:  Department  of  Education. 
SUMMARY:  The  Leader.  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  February 
22,  2001. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Lauren  Wittenberg,  Acting 
Desk  Officer,  Department  of  Education, 
Office  of  Management  and  Budget,  725 
17th  Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
Lauren_Wittenberg@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  January  17,  2001. 

John  Tressler, 

Leader.  Regulatory  Information  Marxagement, 
Office  of  the  Chief  Information  Officer. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 


Title:  Independent  Living  Services  for 
Older  Individuals  Who  are  Blind  (SC). 

Frequency:  Aimually. 

Affected  Public:  Businesses  or  other 
for-profit  Not-for-profit  institutions. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  55. 

Burden  Hours:  440. 

Abstract:  The  new  form  will  be  used 
to  evaluate  and  monitor  Independent 
Living  Services  for  Older  Individuals 
who  are  blind  related  to;  (a)  The  type  of 
services  provided  and  the  number 
persons  receiving  each  type  of  service, 
(b)  the  amoimts  and  percentage  of  funds 
reported  on  each  type  of  service 
provided. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  internet 
address  OCIO_IMG_Issues@ed.gov  or 
faxed  to  202-708-9346. 

Please  specify  the  complete  title  of  the 
information  collection  when  making 
your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  CAREY  at  (202) 
708-6287.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

|FR  Doc.  01-1929  Filed  1-22-01;  8:45  am] 

BnjJNG  CODE  4000-01-M 


DEPARTMENT  OF  EDUCATION 

[CFDA  No:  84.031] 

Office  of  Postsecondary  Education; 
Strengttiening  institutions,  American 
Indian  Tribaiiy  Controlled  Colleges  and 
Unh/ersities,  and  Alaska  Native  and 
Native  Hawaiian-Serving  Institutions 
Programs;  Notice  Inviting  Applications 
for  New  Awards  for  Fiscal  Year  (FY) 
2001 

Purpose  of  Programs:  The 
Strengthening  Institutions,  American 
Indian  Tribaiiy  Controlled  Colleges  and 
Universities,  and  Alaska  Native  and 
Native  Hawaiian-Serving  Institutions 
Programs  are  all  authorized  under  Title 
in,  Part  A  of  the  Higher  Education  Act 
of  1965,  as  amended  (HEA).  These 
programs  will  be  referred  to  collectively 
in  this  notice  as  the  "Title  III  Part  A 
programs."  Each  provides  grants  to 
eligible  institutions  of  higher  education 
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to  enable  them  to  improve  their 
academic  quality,  institutional 
management,  and  fiscal  stability,  and 
increase  their  self-sufficiency.  The 
grants  thereby  support  the  elements  of 
the  National  Education  Goals  that  are 
relevant  to  these  institutions'  unique 
missions. 

Notes:  1.  A  grantee  under  the  Developing 
Hispanic-Serving  Institutions  (HSI)  Program 
authorized  under  Title  V  of  the  HEA  may  not 
simultaneously  receive  a  grant  under  any 
part  of  the  Title  HI  Part  A  programs.  Further, 
an  HSI  Program  grantee  may  not  give  up  that 
grant  in  order  to  apply  for  a  grant  under  any 
Title  III  Part  A  program.  Therefore,  a  current 
HSI  Program  grantee  may  not  apply  for  a 
grant  under  any  Title  Ul  Part  A  program 
under  this  notice. 

2.  An  institution  that  does  not  fall  within 
the  limitation  described  in  NOTE  1  may 
apply  for  a  fiscal  year  2001  grant  under  any 
Title  III  Part  A  program  for  which  it  qualifies 
as  well  as  under  the  HSI  Program.  However, 
we  may  award  to  such  an  applicant  only  one 
grant  under  any  of  those  programs. 
Accordingly,  an  institution  applying  for  a 
grant  under  more  than  one  program  must 
indicate  that  fact  in  each  application;  fiirther, 
the  institution  must  indicate  which  grant  it 
prefers  to  receive  in  a  case  where  reviewers 
score  the  applications  within  the  funding 
range  under  more  than  one  program. 

Applications  Available:  January  31, 
2001. 

Deadline  for  Transmittal  of 
Applications:  March  23,  2001  for 
development  and  planning  grants  tmder 
each  of  the  Title  ID  Part  A  programs. 

Deadline  for  Intergovernmental 
Review:  May  23,  2001  for  plaiming  and 
development  grants  imder  each  of  the 
Title  in  Part  A  programs. 

Available  Funds:  We  estimate  that 
approximately  $13,000,000  will  be 
available  for  new  development  grants 
under  the  Strengthening  Institutions 
Program  and  approximately  $9,000,000 
for  new  development  grants  under  the 
American  Indian  Tribaiiy  Controlled 
Colleges  and  Universities  Program,  of 
which  $5,000,000  may  be  used  for 
construction  and  renovation  of 
classrooms,  libraries,  laboratories  or 
other  instructional  facilities.  Institutions 
that  are  currently  receiving  grants  under 
the  program,  as  part  of  their  budget 
request  for  fiscal  year  2001  funds,  may 
request  funds  for  construction  and 
renovations  though  the  Secretary  will 
give  priority  to  institutions  that  do  not 
currently  have  a  grant.  We  estimate  that 
up  to  $1,000,000  may  be  available  for 
new  projects  under  Uie  Alaska  Native 
and  Native  Hawaiian-Serving 
Institutions  Program. 

Estimated  Range  of  Awards: 
$330,000-$365,000  per  year  for  5-year 
development  grants  under  the 
Strengthening  Institutions  Program; 
$30,OOO-$35,OOO  for  1-year  plarming 


grants  imder  the  Title  Ul  Part  A 
Programs;  $800,000  to  $1,200,000  for  1- 
year  construction  and  renovation  grants 
and  $347,00O-$395,OO0  per  year  for  5- 
year  development  grants  imder  the 
American  Indian  Tribaiiy  Controlled 
Colleges  and  Universities  Program;  and 
$347,0O0-$395,000  per  year  for  5-year 
development  grants  under  the  Alaska 
Native  and  Native  Hawaiian-Serving 
Institutions  Program. 

Estimated  Average  Size  of  Awards: 
$350,000  per  year  for  5-year 
development  grants  under  the 
Strengthening  Institutions  Program; 
$32,500  for  1-year  planning  grants 
under  the  Title  ID  Part  A  Programs; 
$1,000,000  per  grant  for  1-year 
construction  and  renovation  grants  and 
$371,000  per  year  for  5-year 
development  grants  under  the  American 
Indian  TribaUy  Controlled  Colleges  and 
Universities  Program;  and  $371,000  per 
year  for  5-year  development  grants 
imder  the  Alaska  Native  and  Native 
Hawaiian-Serving  Institutions  Program. 

Estimated  Number  of  Awards:  14 
planning  grants  under  the  Title  III  Part 
A  programs;  35  development  grants 
under  the  Strengthening  Institutions 
Program;  5  construction  and  renovation 
grants  and  10  development  grants  under 
the  American  Indian  Tribaiiy  Controlled 
Colleges  and  Universities  Program;  and 
2  development  grants  under  the  Alaska 
Native  and  Native  Hawaiian-Serving 
Institutions  Program. 

Project  Peiioa:  60  months  for 
development  grants  and  12  months  for 
planning  grants. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice.  Applicants  should 
periodically  check  the  Title  III  Part  A  web 
site  for  further  information  on  these 
programs.  The  address  is:  http:// 
www.ed.gov/offices/OPE/HEP/idues/ 
title3a.html 

Special  Funding  Considerations:  In 
tie-breaking  situations  described  in  34 
CFR  607.23  of  the  Strengthening 
Institutions  Program  regulations,  we 
award  one  additional  point  to  an 
applicant  institution  that  has  an 
endowment  fund  for  which  the  1997- 
1998  market  value  per  full-time 
equivalent  (FTE)  student  was  less  than 
the  comparable  average  per  FTE  student 
at  similar  type  institutions.  We  also 
award  one  additional  point  to  an 
applicant  institution  that  had  1997- 
1998  expenditures  for  library  materials 
pet  FTE  student  that  were  less  than  the 
comparable  average  per  FTE  student  at 
similar  type  institutions. 

For  the  purpose  of  these  funding 
considerations,  an  applicant  must 
demonstrate  that  the  market  value  of  its 
endowment  fund  per  FTE  student,  and 
library  expenditures  per  FTE  student, 


were  less  than  the  national  averages  for 
theyear  1997-1998. 

The  Department  has  changed  the  way 
it  collects  information  for  determining 
the  value  of  endowment  funds  and  total 
expenditures  for  library  materials.  As  a 
result  of  that  change,  we  do  not  have 
base  year  data  beyond  1996-1997.  In 
order  to  award  grants  in  a  timely 
maimer,  however,  we  will  calculate  the 
averages  using  data  submitted  by 
applicants. 

If  a  tie  remains,  after  applying  the 
additional  point  or  points,  we  determine 
that  an  institution  will  receive  a  grant 
according  to  a  combined  ranking  of 
endowment  values  per  FTE  student  and 
library  expenditures  per  FTE  student 
The  institutions  with  the  lowest 
combined  library  expenditures  per  FTE 
student  and  endowment  values  per  FTE 
student  are  ranked  higher  in  numerical 
order. 

Applicable  Regulations:  (a)  The 
Department  of  Education  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74,  75,  77,  79,  82,  85,  86, 
97,  98,  and  99;  (b)  the  regulations  for 
this  program  in  34  CFR  Part  607. 
Amendments  to  34  CFR  Part  607 
relating  to  the  American  Indian  Tribaiiy 
Controlled  Colleges  and  Universities 
and  Alaska  Native  and  Native- 
Hawaiian-Serving  Institutions  Programs 
were  published  in  the  Federal  Register 
of  December  15,  1999,  64  FR  70146, 
70153-70155. 

For  Applications  or  Information 
Contact:  Darlene  B.  Collins,  U.S. 
Department  of  Education,  1990  K  Street, 
NW,  6th  Floor,  Washington,  DC  20006- 
8513.  Telephone  (202)  502-7777.  e- 
mail:  darlene_collins@ed.gov 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  [e.g..  Braille,  large  print,  audio 
tape,  or  computer  diskette)  on  request  to 
the  contact  person  listed  under  For 
Applications  or  Further  Information 
Contact. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format,  also,  by 
contacting  that  person.  However,  the 
Department  is  not  able  to  reproduce  in 
an  alternative  format  the  standard  forms 
included  in  the  application  package. 

Electronic  Submission  of  Grant 
Applications 

Application  Procedures 

Note:  Some  of  the  procedures  in  these 
instructions  for  transmitting  application 
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differ  from  those  in  the  Education 
Department  General  Administrative 
Regulations  (EDGAR)  (34  CFR  75.102).  Under 
the  Administrative  Procedures  Act  (5 
U.S.C.553)  the  Department  generally  offers 
interested  parties  the  opportunity  to 
comment  on  proposed  regulations.  However, 
these  amendments  make  procedural  changes 
only  and  do  not  establish  new  substantive 
policy.  Therefore,  under  5  U.S.C.  553(b)(A). 
the  Secretary  has  determined  that  proposed 
rulemaking  is  not  required. 

Pilot  Project  for  Electronic  Submission 
of  Applications 

We  are  continuing  our  pilot  project 
under  which  applicants  for  planning 
grants  under  the  Title  III  Part  A 
programs  can  submit  their  applications 
electronically.  The  CFDA  numbers  for 
these  programs  are:  84.031A,  N,  T,  and 
W.  This  year,  we  are  extending  our  pilot 
project  to  include  development  grant 
applications  from  the  American  Indian 
Tribally  Controlled  Colleges  and 
Universities,  and  the  Alaska  Native  and 
Native  Hawaiian-Serving  Institutions 
Programs.  Therefore,  planning  grant 
applicants  under  any  of  the  Title  III  Part 
A  programs  and  development  grant 
applicants  under  the  American  Indian 
Tribally  Controlled  Colleges  and 
Universities,  and  the  Alaska  Native  and 
the  Native  Hawaiian-Serving 
Institutions  Programs  may  submit  their 
applications  to  us  in  either  electronic  or 
paper  format. 

Institutions  submitting  a  development 
grant  application  under  the 
Strengthening  Institutions  program, 
however,  must  submit  a  paper 
application. 

The  pilot  project  involves  the  use  of 
the  Electronic  Grant  Application  System 
(e-APPLICATION  formerly  e-GAPS) 
portion  of  the  Grant  Administration  and 
Pa)rment  System  (GAPS).  We  request 
your  participation  in  this  pilot  project. 
We  shall  continue  to  evaluate  its 
success  and  solicit  suggestions  for 
improvement. 

If  you  participate  in  this  e- 
APPLICATION  pilot,  please  note  the 
following: 

•  Your  participation  is  strictly 
voluntary. 

•  You  will  not  receive  any  additional 
point  value  or  penalty  because  you 
submit  a  grant  application  in  electronic 
or  paper  format. 

•  You  can  submit  all  grant  documents 
electronically  including  the  Application 
for  Federal  Assistance  (ED  424),  Budget 
Information — Non-Construction 
Programs  (ED  524),  and  all  necessary 
assiu-ances  and  certifications. 

•  Fax  a  signed  copy  of  the 
Application  for  Federal  Assistance  (ED 
424)  after  following  these  steps: 


1.  Print  ED  424  from  the  e- 
APPLICATION  system. 

2.  Make  sure  that  the  institution's 
Authorizing  Representative  signs  this 
form. 

3.  Before  faxing  this  form,  submit 
your  electronic  application  via  the  e- 
APPLICATION  system.  You  will  receive 
an  automatic  acknowledgement,  which 
will  include  a  PR/ A  ward  number  (an 
identifying  number  unique  to  your 
application). 

4.  Place  the  PR/ Award  number  in  the 
upper  right  hand  comer  of  ED  424. 

5.  Fax  ED  424  to  the  Application 
Control  Center  within  three  working 
days  of  submitting  your  electronic 
application.  We  will  indicate  a  fax 
number  in  e-APPLICATION  at  the  time 
of  your  submission. 

•  We  may  request  at  a  later  date  that 
you  give  us  original  signatures  on  all 
other  forms. 

You  may  access  the  electronic  grant 
application  for  the  Title  III  Part  A 
programs  at:  http://e-grants.ed.gov 

We  have  included  additional 
information  about  the  e-APPLICATION 
pilot  project  (see  Parity  Guidelines 
between  Paper  and  Electronic 
Applications)  in  the  application 
package. 

Electronic  Access  to  this  Document: 
You  may  view  this  document,  as  well  as 
aU  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 

h  ttp  ://ocf.  ed.gov/fedreg.h  tm 
http://www.ed.gov/news.htnil 

To  use  PDF,  you  must  have  the  Adobe 
Acrobat  Reader,  which  is  available  free 
at  either  of  the  previous  sites.  If  you 
have  questions  about  using  PDF.  call  the 
U.S.  Government  Printing  Office  (GPO), 
toll  free,  at  1-888-293-6498;  or  in  the 
Washington,  DC,  area  at  (202)  512-1530. 

Note:  The  ofRcial  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

Program  Authority  20  U.S.C.  1057. 
Dated:  January  17.  2001. 
A.  Lee  Fritschler. 

Assistant  Secretary,  Office  of  Postsecondary 

Education. 

[PR  Doc.  01-1874  Filed  1-22-01;  8:45  am] 

BILUNG  COO€  4000-01-l> 


DEPARTMENT  OF  EDUCATION 
[CFDA  No.:  84.133D] 

Office  of  Special  Education  and 
Rehabilitative  Services;  National 
Institute  on  Disability  and 
Rehabilitation  Research;  Notice 
Inviting  Applications  and  Pre- 
Application  for  a  New  Disability  and 
Rehabilitation  Research  Projects  for 
Fiscal  Year  2001-2002 

AGENCY:  Department  of  Education. 
ACTION:  Correction  Notice. 

SUMMARY:  On  January  8.  2001  a  notice 
inviting  applications  for  new  awards  for 
a  National  Center  on  Accessible 
Education-Based  Information 
Technology  and  the  Disability  and 
Business  Technical  Assistance  Centers 
for  Fiscal  Years  (FY)  2001-2002  was 
published  in  the  Federal  Register  (66 
FR  1480).  This  notice  corrects  the  CFDA 
number  listed  under  "Fimding  Priority" 
for  the  National  Center  on  Accessible 
Education-Based  Information 
Technology  and  the  Disability  (84.133D) 
and  Business  Technical  Assistance 
Centers  (84.133-D8).  The  CFDA  number 
is  corrected  to  read  the  National  Center 
on  Accessible  Education-Based 
Information  Technology  and  the 
Disability  (84.133-D3)  and  Business 
Technical  Assistance  Centers  (84.133- 
D2). 

FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Nangle.  Telephone:  (202)  205- 
5880.  Individuals  who  use  a 
telecommimications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number  at  (202) 
205-9136.  Internet: 
Donna_Nangle@ed.gov 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  [e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 
http://ocfo.ed.eov/fedreg.htm 
http://www.ea.gov/news.html 
To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  either  of  the  preceding  sites.  If  you 
have  questions  about  using  PDF.  call  the 
U.S.  Government  Printing  Office  (GPO). 
toll  free  at  1-888-293-6498;  or  in  the 
Washington,  DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
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Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nam/ 
index.html 

(Catalog  of  Federal  Domestic 
Assistance  Numbers:  84.1 33D,  Disability 
and  Rehabilitation  Research  Projects) 

Program  Authority:  29  U.S.C.  762(g)  and 
7B4(b)(4). 

Dated:  January  17,  2001. 
Judith  E.  Heumann, 

Assistant  Secretary  for  Special  Education  and 

Rphabilitative  Services. 

|FR  Doc.  01-1875  Filed  1-22-01;  8:45  am] 

BILIJNG  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Office  of  Science;  Office  of  Science 
nnanclai  Assistance  Program  Notice 
01-20;  Microbial  Cell  Project 

AGENCY:  U.S.  Department  of  Energy 
(DOE). 

ACTION:  Notice  inviting  grant 
applications. 

summary:  The  Offices  of  Biological  and 
Environmental  Research  (OBER),  Basic 
Energy  Sciences  (BES),  and  Advanced 
Scientific  Computing  Research  (ASCR) 
of  the  Office  of  Science  (SC),  U.S. 
Department  of  Energy,  hereby  annoimce 
their  interest  in  receiving  applications 
for  research  grants  in  support  of  the 
Microbial  Cell  Project  (MCP),  an  effort 
to  build  on  information  from  completely 
sequenced  microbial  genomes  to 
achieve  a  more  comprehensive 
understanding  of  the  functioning  of  a 
prokaryotic  microbial  cell.  This  notice 
encoiuages  applications  from 
interdisciplinary  scientific  partnerships 
or  teams  that  include  such  disciplines 
as  microbiology,  molecular  biology, 
applied  mathematics,  biochemistry, 
structural  and  computational  biology,  as 
well  as  physics,  chemistry,  engineering 
and  computer  science.  The  MCP  is 
focused  on  fimdamental  research  to 
understand  those  reactions,  pathways, 
and  regulatory  networks  that  are 
involved  in  environmental  processes  of 
relevance  to  the  DOE,  specifically  the 
bioremediation  of  metals  and 
radionuclides,  cellulose  degradation, 
carbon  sequestration,  and  the 
production,  conversion,  or  conservation 
of  energy  te.g.  fuels,  chemicals,  and 
chemical  feedstocks).  Research  areas  of 
particular  interest  that  should  be 
integrated  into  an  interdisciplinary 
approach  can  include  studies  of:  (1) 
Functional  analysis  of  the  microbial 
proteome;  (2)  biochemical  and 
physiological  characterization;  (3) 


intracellular  localization;  and  (4)  cell 
modeling.  This  announcement 
represents  a  planned  first  step  in  an 
ambitious  effort  to  understand  the 
functions  of  all  the  macromolecular 
components  in  a  microbial  cell,  to 
imderstand  all  their  interactions  as  they 
form  pathways  and  processes  that  are 
related  to  DOE-relevant  activities,  and  to 
eventually  build  predictive  models  for 
microbial  activities  that  address  DOE 
mission  needs. 

DATES:  Preapplications  referencing 
Program  Notice  01-20  should  be 
received  by  February  21.  2001.  EarUer 
submissions  will  be  gladly  accepted.  A 
response  to  timely  preapplications  will 
be  commimicated  to  the  applicant  by 
March  9.  2001. 

Formal  applications  in  response  to 
this  notice  should  be  received  by  4:30 
p.m..  E.D.T.,  April  24,  2001,  to  be 
accepted  for  merit  review  and  funding 
in  FY  2001. 

ADDRESSES:  Preapplications  referencing 
Program  Notice  01-20  should  be  sent  to 
Dr.  Daniel  W.  Drell,  Office  of  Biological 
and  Environmental  Research,  SC-72, 
Office  of  Science,  U.S.  IDepartment  of 
Energy,  19901  Germantown  Road, 
Germantown,  MD  20874-1290;  e-mail  is 
encouraged  (but  not  required)  for 
submitting  preapplications  using  the 
following  address: 
joanne.corcoran@gcience.doe.gov. 
Formal  applications  referencing 
Program  Notice  01-20,  should  be 
forwarded  to:  U.S.  Department  of 
Energy,  Office  of  Science,  Grants  and 
Contracts  Division,  SC-64,  19901 
Germantown  Road,  Germantown,  MD 
20874-1290,  ATTN:  Program  Notice  01- 
20.  This  address  must  be  used  when 
submitting  applications  by  U.S.  Postal 
Service  Express  Mail  or  any  commercial 
mail  delivery  service,  or  when  hand- 
carried  by  the  applicant. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Daniel  W.  Drell,  SC-72.  Office  of 
Biological  and  Environmental 
Research,  Office  of  Science,  U.S. 
Department  of  Energy,  19901 
Germantown  Road,  Germantown,  MD 
20874-1290,  telephone:  (301)  903- 
4742;  e-mail: 

daniel.  drell@science.  doe.gov 
Dr.  Gregory  L.  Dilworth,  SC-143,  Energy 
Biosciences  Program,  Office  of  Basic 
Energy  Sciences,  Office  of  Science, 
U.S.  Department  of  Energy,  19901 
Germantown  Road,  Germantown,  MD 
20874-1290,  telephone:  (301)  903- 
2873;  e-mail: 
greg.dilworth@science.doe.gov 

The  full  text  of  Program  Notice  01-20 
is  available  via  the  World  Wide  Web 
using  the  following  web  site  address: 


http://www.sc.doe.gov/production/ 
grants/ gjrants.html. 

SUPPLEMENTARY  INFORMATION:  The 

Microbial  Cell  Project  (MCP)  supports 
key  DOE  missions  by  building  on  the 
successful  DOE  Microbial  Genome 
Program  that  has  furnished  microbial 
DNA  sequence  information  on  microbes 
relevant  to  environmental  remediation, 
global  carbon  sequ^tration  (e.g.  C02 
fixation),  complex  polymer  degradation 
(e.g.  cellulose  and  lignins),  and  energy 
production  (fuels,  chemicals,  and 
chemical  feedstocks).  These  microbial 
genome  sequences  provide  a  finite  set  of 
"working  parts"  for  a  cell;  the  challenge 
now  is  to  understand  how  these  parts 
are  assembled  into  fimctional  pathways 
and  networks  to  accomplish  activities  of 
interest  to  the  DOE  (specifically  those 
identified  in  the  preceding  sentence.) 
The  traditional  reductionist 
experimental  approach  has  defined 
specific  steps  or  stages  within  many 
physiological  processes;  however,  the 
availability  of  whole  genomes  affords 
the  opportunity  to  integrate  these 
individual  pathways  into  a  larger 
physiological  or  whole  organism 
framework.  The  MCP  seelcs  to  integrate 
available  information  about  individual 
processes  and  regulatory  complexes  to 
imderstand  the  intracellular 
environment  in  which  these  pathways 
and  networks  exist  and  fimction.  The 
DOE  Microbial  Cell  Project  is  part  of  a 
coordinated  Federal  effort  called  the 
Microbe  Project  involving  elements 
from  several  other  Federal  agencies. 

This  notice  strongly  encourages 
interdisciplinary  teams  that  assemble  a 
range  of  expertise  into  an  integrated 
approach  to  characterizing  the  structure 
and  fimction  of  a  prokaryotic  cell.  The 
purpose  of  encouraging 
interdisciplinary  teams  is  to  combine 
diverse  scientific  talents  into  a 
coordinated  program  and  thus  it  is  very 
important  that  a  coordination  plan 
describing  how  the  whole  exceeds  the 
sum  of  the  parts  be  included  in  the 
application.  In  addition,  the  MCP  seeks 
-to  promote  research  on  the  internal 
organization  and  complex  control 
systems  that  allow  microbial  cells  to 
respond  to  their  environment,  to  make 
unique  products,  and  to  carry  out 
specialized  functions  relevant  to  DOE 
missions  in  the  bioremediation  of 
metals  and  radionucUdes,  cellulose 
degradation,  carbon  sequestration,  and 
the  production,  conversion,  or 
conservation  of  energy.  This  effort  will 
exploit  a  range  of  approaches,  among 
them:  (1)  Functional  analyses  of 
proteins  and  protein  interactions;  (2) 
metabolic  and  flux  measurements:  (3) 
intracellular  imaging  technologies  for 


7476 


Federal  Register / Vol.  66,  No.  15 /Tuesday.  January  23.  2001 /Notices 


the  localization  and  quantitation  of 
proteins  and  other  cellular  constituents; 
and  (4)  computational  modeling  to 
represent  the  activities  of  a  cell  in  ways 
that  permit  testable  predictions  of 
microbial  cell  functions. 

Preference  will  be  given  to  those 
applications  selecting  prokaryotic 
microbes  that  satisfy  all  of  the  following 
criteria:  (a)  The  chosen  microbe  is  of 
DOE  mission-relevailce,  i.e.,  can 
bioremediate  metals  and  radionuclides, 
sequesters  environmental  carbon,  e.g., 
can  fix  CO2,  degrades  significant 
biopolymers  such  as  celluloses  and 
lignins,  or  generates  energy  sources, 
fuels,  chemicals,  and  chemical 
feedstocks.  Strict  pathogens  or  parasites 
will  not  be  considered;  (b)  complete  or 
near-complete  genomic  sequencing 
information  from  the  chosen  microbe 
exists  in  the  public  domain;  (c)  the 
chosen  microbe  grows  sufficiently  in 
culture  to  enable  experimental  work;  d() 
the  chosen  microbe  can  easily  be 
genetically  transformed;  and  (e) 
expression  vectors  are  available.  Of 
particular  importance  will  be  a  clear 
description  of  a  coherent  plan  for 
making  efficient  use  of  the  available 
sequence  information.  (See  http:// 
www.oml.gov/microbialgenomes/ 
organisms.html  for  a  current  list  of 
microbes  that  have  been  and  are  being 
sequenced.)  If  a  group  proposes  to  carry 
out  work  under  this  notice  on  a  specific 
microbe,  it  should  be  prepared  to  justify 
the  merits  of  the  chosen  target  organism 
to  the  peer  review  process.  It  is  expected 
that  each  project  supported  by  the  MCP 
will  be  focused  on  an  energy-related  or 
environmentally  relevant  microbe  (or 
group  of  microbes)  for  which  extensive 
sequence  information  is  known, 
although  applicants  may  take  advantage 
of  relevant  information  derived  from 
other  microbes  that  are  not  considered 
DOE  targets,  e.g.  E.  coli  or  yeast.  While 
integrated  and  multidisciplinary 
consortia  are  strongly  encouraged, 
exceptional  applications  from 
individual  investigators  focused  on 
more  confined  aspects  or  areas  may  be 
considered. 

This  program  notice  encourages 
research  applications  that  integrate  the 
following  highly  interrelated  thrusts, 
using  a  single,  sequenced,  DOE-relevant 
microbe  as  the  unifying  cornerstone.  For 
the  purposes  of  this  notice,  the  interests 
of  DOE  are  the  bioremediation  of  metals 
and  radionuclides,  cellulose 
degradation,  carbon  sequestration,  and 
energy  production,  conversion,  or 
conservation.  Integrated  applications 
should  include  a  careful  description  of 
how  the  project's  proposed 
interdisciplinary  research  team  will 
integrate  all  or  most  of  the  following 


components  into  a  single  research 
project.  These  components  are: 
( 1 )  Functional  analysis  of  the 
microbial  proteome.  It  is  presently 
difficult,  and  in  many  instances 
impossible,  to  predict  biological 
function  from  microbial  genomic 
sequence  data,  even  when  the  entire 
genome  has  been  sequenced  and  is 
available  for  inspection.  Applications 
should  discuss  better  ways  to  exploit 
sequence  data  from  novel  open  reading 
frames,  and  even  whole  genomes,  to 
characterize  the  pathways  and  networks 
that  mediate  microbial  physiology  and 
function,  and  how  they  are  regulated 
imder  different  environmental 
conditions.  This  effort  can  take  place  at 
different  levels  of  resolution:  A 
medium-resolution  (less  detailed) 
analysis  of  novel  or  unannotated  genes 
and  open  reading  frames  across  an 
entire  sequenced  microbial  genome  or  a 
higher-resolution  (more  comprehensive) 
analysis  of  novel  or  unannotated  genes 
and  open  reading  fi^mes  that  participate 
in  one  or  a  few  processes  supporting  the 
stated  interests  of  DOE.  The  research 
emphasis  should  be  on  whole  genome 
approaches  to  functional  prediction, 
functional  regulation,  functional 
categorization  (at  medium  resolution), 
or  on  specific  systems,  e.g.,  redox 
enzymes,  metal  reductases,  or  hydrogen 
or  methane  production  components  (at 
high  resolution).  Applications  may 
include  the  use  of  new  high-throughput 
technologies/tools  to  better  understand 
expression  patterns  and  protein  profiles, 
as  well  as  the  exploitation  of  functional 
manipulations  to  better  imderstand 
pathways  relevant  to  the  DOE. 
Identification  of  domains  in  gene 
sequences  that  mediate  protein-protein 
interactions  that  are  part  of  these  kinds 
of  pathways  are  also  of  great  interest.  An 
explicit  intention  of  this  notice  is  to 
promote  research  on  DOE  mission 
relevant  protein  complexes,  pathways, 
and  processes  and  their  biochemistry, 
physiology  and  regulation  as  a  basis  for 
understanding  function.  Studies  on 
individual  proteins  are  not  encouraged. 

(2)  Biochemical  and  physiological 
characterization.  The  MCP  seeks  to  go 
beyond  identifying  discrete  genes  and 
proteins  that  participate  in  a  few 
isolated  enzymatic  reactions;  the 
interest  is  in  defining  the  global 
interactions  among  multiple  cellular 
components.  How  do  these  proteins, 
metabolites,  or  cellular  biomolecules 
interact  with  each  other  to  form 
functional  networks  or  linkages  between 
the  constituents  of  traditionally 
described  modular  pathways?  There  is 
an  acute  need  to  know  more  about  the 
quantitative  intracellular  physiology 
and  biochemistry  of  a  microbial  cell's 


constituents,  e.g.,  assembly  dynamics, 
kinetics,  and  fluxes  of  relevant  proteins 
and  cytoplasmic  components  under  in 
vivo  conditions.  Applications  may 
include  the  use  of  new  high-throughput 
technologies/tools  to  better  quantify 
protein  biochemistry  inside  a  cell  in 
response  to  different  conditions  and  to 
better  understand  regulatory  molecules 
and  noncoding  regulatory  sequences 
that  affect  pathways  relevant  to  the 
DOE.  Of  particular  interest,  are 
explorations  of  the  physical 
mechanisms  of  intracellular 
communication  and  information 
exchange  that  underlie  the  DOE  mission 
relevant  processes  listed  earlier  in  this 
notice.  This  notice  does  not  encourage 
research  applications  directed  toward 
microarray  or  "gene-chip"  development 
or  construction;  however,  such  arrays  or 
chips  may  be  used  to  address  the  aims 
of  this  notice. 

(3)  Intracellular  localization.  A 
microbial  cell  is  not  a  simple  "bag  of 
dilute  saline"  in  which  proteins  freely 
diffuse  and  interact  in  ways  solely 
governed  by  simple  diffusion.  Although 
this  assumption  (of  simplicity)  has 
proven  useful  in  studying  protein 
biochemistry  and  reaction  kinetics  at 
the  level  of  single  enz)anes,  it  does  not 
represent  the  internal  reality  of  even  a 
simple  microbial  cell.  This  notice       , 
encourages  research  on  the  intracellular 
physico-chemical  environment, 
including  the  intracellular  distribution, 
localization,  movement,  temporal 
variations,  and  topological  or 
mechanical  constraints  on  physiological 
function  of  microbial  proteins  involved 
in  reaction  pathways  and  networks  that 
are  of  interest  to  DOE.  Technologies  for 
imaging  microbial  cell  constituents  in 
real  time  are  also  of  interest. 

(4)  Cell  Modeling.  It  is  not  presently 
possible  to  model  every  single 
interaction  in  a  cell,  much  less  represent 
its  overlapping  but  distinct  networks 
and  pathways  in  sufficient  detail  to 
capture  most  its  complexity.  This  notice 
encourages  research  applications  to 
develop  and  explore  computational 
models  of  those  networks  and  pathways 
of  interest  to  the  DOE.  Computational 
models  are  sought  to  simulate  the 
intracellular  enviroiunent  at  different 
levels  of  resolution:  (a)  At  medium 
resolution,  i.e.,  modeling  most  of  a  cell's 
proteome,  to  generate  a  rough  or 
approximate  predictive  understanding 
of  the  "minimal  metabolic  scaffold"  for 
processes  such  as  methanogenesis, 
photosynthesis,  or  metal  reduction,  or 
(b)  at  higher  resolution:  i.e.  for  a 
detailed  quantitative  representation  of  a 
relevant  physiological  process  to 
optimize  or  manipulate  a  particular 
reaction,  and  to  accurately  predict 
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responses  to  environmental 
perturbations.  It  is  important  that  any 
proposed  software  development 
activities  be  based  on  modular  design, 
which  enables  upgrades  and  expansions 
to  the  predictive  modeling  capability  as 
more  quantitative  data  about  protein 
biochemistry,  physiology,  and 
intracellular  topology  becomes 
available.  Of  particular  importance  is 
that  modeling  efforts  not  be  conducted 
in  isolation  from  the  biological  "reality" 
derived  from  experimental  research.  Of 
special  interest  will  be  computational 
models  that  would  effectively  utilize 
investments  made  by  the  Office  of 
Science  in  massively  parallel,  high- 
performance  computing  hardware  and 
software  libraries.  It  is  expected  that 
computational  tools  developed  under 
these  awards  will  be  widely  distributed 
to  the  scientific  community  [e.g.  via  a 
WWW  site)  and  that  some  level  of  user 
support  will  be  available.  Applicants 
with  an  interest  in  this  thrust  area  are 
strongly  encouraged  to  explore  the 
companion  Program  Notice  01-21, 
Advanced  Modeling  and  Simulation  of 
Biological  Systems,  which  encourages 
the  submission  of  research  applications 
that  emphasize  the  applied  mathematics 
and  computer  science  advances  needed 
to  provide  the  computational  modeling 
foundation  upon  which  this  notice  is 
focused. 

Preapplications 

Potential  applicants  are  strongly 
encouraged  to  submit  a  brief 
preapplication  that  consists  of  two  to 
three  pages  of  narrative  describing  the 
research  objectives,  the  technical 
approach(s),  and  the  proposed  team 
members  and  their  expertise.  The  intent 
in  requesting  a  preapplication  is  to  save 
the  time  and  effort  of  applicants  in 
preparing  and  submitting  a  formal 
project  application  that  may  be 
inappropriate  for  the  program. 
Preapplications  will  be  reviewed 
relative  to  the  scope  and  research  needs 
of  the  Microbial  Cell  Project,  as  outlined 
in  the  summary  paragraph  and  in  the 
SUPPLEMENTARY  INFORMATION.  The 
preapplication  should  identify,  on  the 
cover  sheet,  the  title  of  the  project,  the 
institution,  principal  investigator  name, 
telephone,  fax,  and  e-mail  address.  No 
budget  information  or  biographical  data 
need  be  included,  nor  is  an  institutional 
endorsement  necessary.  A  response  to 
timely  preapplications  will  be 
communicated  to  the  Principal 
Investigator  by  March  9,  2001. 

Program  Funding 

It  is  anticipated  that  up  to  $6  million 
will  be  available  for  all  MCP  awards  in 
Fiscal  Year  2001.  It  is  anticipated  that 


at  least  4  awards  will  be  made  to 
interdisciplinary  scientific  teams, 
contingent  on  satisfactory  peer  review, 
the  availability  of  funds,  and  the  size  of 
the  awards.  Multiple  year  funding  is 
expected,  also  contingent  on  availability 
of  funds  and  progress  of  the  research; 
pending  the  availability  of  future 
funding,  it  is  anticipated  that  this 
initiative  will  reflect  a  long  term 
commitment  to  understanding  the 
workings  of  a  microbial  cell.  Awards  to 
interdisciplinary  teams  are  expected  to 
range  from  $0.5  million  to  $1.5  million 
per  year,  total  costs,  with  terms  of  one 
to  three  years.  (A  number  of  awards  in 
the  $100-200  thousand  range,  total 
aimual  costs,  may  be  made  to 
exceptional  individual  investigator 
applications).  The  DOE  is  imder  no 
obligation  to  pay  for  any  costs 
associated  with  the  preparation  or 
submission  of  an  application.  DOE 
reserves  the  right  to  fund,  in  whole  or 
in  part,  any,  all,  or  none  of  the 
applications  submitted  in  response  to 
this  Notice.  Applications  received  by 
the  Office  of  Science  under  its  normal 
competitive  application  mechanisms 
may  also  be  deemed  appropriate  for 
consideration  under  this  announcement 
and  may  be  funded  under  this  program. 

Merit  Review 

Applications  will  be  subjected  to 
scientific  merit  review  (peer  review)  and 
will  be  evaluated  against  the  following 
evaluation  criteria  which  are  listed  in 
descending  order  of  importance  codified 
at  10  CFR  605.10(d): 

1 .  Scientific  and/or  Technical  Merit  of 
the  Project; 

2.  Appropriateness  of  the  Proposed 
Method  or  Approach; 

3.  Competency  of  Applicant's 
Personnel  and  Adequacy  of  Proposed 
Resources; 

4.  Reasonableness  and 
Appropriateness  of  the  Proposed 
Budget. 

In  addition  to  the  above  evaluation 
criteria,  applications  will  also  be 
evaluated  on  the  following: 

5.  The  robustness  of  the 
organizational  framework  and  its 
coordination  plan  if  a  consortium  is 
proposed. 

The  evaluation  will  include  program 
policy  factors  such  as  the  relevance  of 
the  proposed  research  to  the  terms  of 
the  announcement  and  the  agency's 
programmatic  needs.  Note,  external  peer 
reviewers  are  selected  with  regard  to 
both  their  scientific  expertise  and  the 
absence  of  conflict-of-interest  issues. 
Non-federal  reviewers  will  often  be 
used,  and  submission  of  an  application 
constitutes  agreement  that  this  is 


acceptable  to  the  investigators)  and  the 
submitting  institution. 

Submission  Information 

The  Project  Description  must  be  25 
pages  or  less,  exclusive  of  attachments. 
It  must  contain  an  abstract  or  project 
summary  on  a  separate  page  with  the 
name  of  the  applicant,  mailing  address, 
phone  FAX  and  E-mail  listed.  The 
application  must  include  letters  of 
intent  from  collaborators  (briefly 
describing  the  intended  contribution  of 
each  to  the  research),  and  short 
curriculum  vitaes,  consistent  with  NIH 
guidelines,  for  the  applicant  and  any  co- 
PIs. 

To  provide  a  consistent  format  for  the 
submission,  review  and  solicitation  of 
grant  applications  submitted  under  this 
notice,  the  preparation  and  submission 
of  grant  applications  must  follow  the 
guidelines  given  in  the  Application 
Guide  for  the  Office  of  Science 
Financial  Assistance  Program,  10  CFR 
part  605.  Access  io  SC's  Financial 
Assistance  Application  Guide  is  . 
possible  via  the  World  Wide  Web  at: 
http://www.sc.doe.gov/production/ 
grants /grants. html. 

DOE  policy  requires  that  potential 
applicants  adhere  to  10  CFR  part  745 
"Protection  of  Human  Subjects"  (if 
applicable),  or  such  later  revision  of 
those  guidelines  as  may  be  published  in 
the  Federal  Roister. 

The  Office  of  Science,  as  part  of  its 
grant  regulations  (10  CFR  605.11(b)) 
requires  that  a  grantee  funded  by  SC  and 
performing  research  involving 
recombinant  DNA  molecules  and/or 
organisms  and  viruses  containing 
recombinant  DNA  molecules  shall 
comply  with  the  NIH  "Guidelines  for 
Research  Involving  Recombinant  DNA 
Molecules,"  which  is  available  via  the 
Worid  Wide  Web  at:  http:// 
www.niehs.nih.gov/odhsb/biosafe/nih/ 
rdna-apr98.pdf  (59  FR  34496,  July  5, 
1994),  or  such  later  revision  of  those 
guidelines  as  may  be  published  in  the 
Federal  Register. 

Other  useful  web  sites  include: 
MCP  Home  Page— http:// 

microbialcell project,  org 
Microbial  Genome  Program  Home 

Page — http  ://www.  er.  doe.gov/ 

production/ober/microbial.html 
DOE  Joint  Genome  Institute  Microbial 

Web  Page — http://www.jgi.doe.gov/ 

JGI_microbial/h  tmU 
GenBank  Home  Page — http:// 

www.ncbi.nlm  .nth  .gov/ 
Human  Genome  Home  Page — http:// 

www.  ornl.gov/hgmis 

(The  Catalog  of  Federal  Domestic  Assistance 
Number  for  this  program  is  81.049.  and  the 
solicitation  control  number  is  ERFAP  10  CFR 
part  605) 
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Issued  in  Washington,  DC  on  January  16. 
2001. 

John  Rodney  Clark, 

Associate  Director  of  Science  for  Resource 
Managemertt. 
IFR  Doc.  01-2053  Filed  1-22-01;  8:45  am) 

BILUNG  CO06  6450-01-U 

DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Oak  Ridge 
Reservation 

AGENCY:  Department  of  Energy 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Oak  Ridge.  The 
Federal  Advisory  Committee  Act  (Pub. 
L.  No.  92-463,  86  Stat.  770)  requires 
that  public  notice  of  these  meetings  be 
annoimced  in  the  Federal  Register. 
DATES:  Wednesday.  February  14,  2001: 
6:00  p.m.-9:30  p.m. 
ADDRESSES:  Garden  Plaza  Hotel,  215 
South  Illinois  Avenue,  Oak  Ridge,  TN. 
FOR  FURTHER  INFORMATION  CONTACT:  Pat 
Halsey,  Federal  Coordinator, 
Department  of  Energy  Oak  Ridge 
Operations  Office,  P.O.  Box  2001,  EM- 
922,  Oak  Ridge,  TN  37831.  Phone  (865) 
576-4025;  Fax  (865)  576-5333  or  e-mail: 
ha}seypj@oro.  doe.gov. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  £)OE  and  its  regulators  in  the  areas  of 
enviroomental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda:  1.  Status  of 
Management  and  Integration  Contractor 
Activities  Mr.  Joe  Nemec,  President, 
Bechtel  Jacobs  Company  LLC. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Pat  Halsey  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  five  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximiun  of  five  minutes 
to  present  their  comments  at  the  end  of 
the  meeting. 

Minutes:  Minutes  of  this  meeting  will 
be  available  for  public  review  and 


copying  at  the  Department  of  Energy's 
Information  Resource  Center  at  105 
Broadway,  Oak  Ridge,  TN  between  7:30 
a.m.  and  5:30  p.m.  Monday  through 
Friday,  or  by  writing  to  Pat  Halsey, 
Department  of  Energy  Oak  Ridge 
Operations  Office,  P.O.  Box  2001,  EM- 
922.  Oak  Ridge,  TN  37831,  or  by  calling 
her  at  (865) 576-4025. 

Issued  at  Washington,  DC.  on  January  18, 
2001. 

Rachel  M.  Samuel. 

Deputy  Advisory  Committee  Management 
Officer. 

[PR  Doc.  01-2052  Filed  1-22-01;  8:45  am) 
BILUNG  COOE  64SO-01-I> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01-207-<KX)] 

Boundary  Gas  lr>c.;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

January  17.  2001. 

Take  notice  that  on  January  3,  2001, 
Boundary  Gas  Inc.,  (Boundary)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  the 
following  tariff  sheets: 

To  become  effective  March  25,  2000: 
Fourth  Revised  Sheet  No.  4 
Fifth  Revised  Sheet  No.  5 
Fourth  Revised  Sheet  No.  9 
Fourth  Revised  Sheet  No.  26 
First  Revised  Sheet  No.  27 
Fourth  Revised  Sheet  No.  28 
Fourth  Revised  Sheet  No.  30 

To  become  effective  September  20,  2000: 
Fifth  Revised  Sheet  No.  4 
Sixth  Revised  Sheet  No.  5 
Fifth  Revised  Sheet  No.  9 
Fifth  Revised  Sheet  No.  26 
First  Revised  Sheet  No.  29 
Fifth  Revised  Sheet  No.  30 

To  become  effective  December  27,  2000: 
Second  Revised  Sheet  No.  3 
Seventh  Revised  Sheet  No.  5 
Third  Revised  Sheet  No.  6 
Second  Revised  Sheet  No.  15 
First  Revised  Sheet  No.  19 
Original  Sheet  No.  19A 
First  Revised  Sheet  No.  20 
Original  Sheet  No.  20A 
First  Revised  Sheet  No.  21 

Boundary  state4that  the  primary 
purpose  of  this  filing  is  to  revise 
Boundary's  tariff  to  reflect  recent 
changes  to  the  Boundary  Phase  2  Gas 
Sales  Agreement  (Sales  Agreement), 
which  is  incorporated  into  Boundary's 
tariff.  Specifically,  this  filing  is  designed 
to  reflect  recent  changes  in  certain  of 
Boundary's  customers  and  a  change  in 
Boundary's  corporate  structure. 

Boundary  states  that  copies  of  this 
filing  were  served  upon  each  of 


Boundary's  customers  and  the  state 
commissions  in  Connecticut. 
Massachusetts,  New  Hampshire,  New 
Jersey,  New  York  and  Rhode  Island. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protect  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Conunission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-1918  Filed  1-22-01;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP9ft-272-026] 

Northern  Natural  Gas  Conpany;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

January  17.  2001. 

Take  notice  that  on  January  9,  2001, 
Northern  Natiual  Gas  Company 
(Northern)  tendered  for  filing  to  become 
part  of  Northern's  FERC  Gas  Tariff,  Fifth 
Revised  Volume  No.  1 ,  Substitute 
Fomleenth  Revised  Sheet  No.  66, 
proposed  to  become  effective  on  January 
1,2001. 

Northern  states  that  the  above  sheet  is 
being  filed  to  correct  the  voliune 
previously  reported  for  the  negotiated 
rate  transaction  with  OGE  Energy 
Resources,  Inc.  in  accordance  with  the 
Commission's  Policy  Statement  on 
Alternatives  to  Traditional  Cost-of- 
Service  Ratemaking  for  Natural  Gas 
Pipelines.  The  previously  filed  Sheet 
No.  66  incorrectly  identified  the  volume 
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as  4,100.  The  corrected  volume  is 
reflected  on  Substitute  Fovuleenth 
Revised  Sheet  No.  66.  No  other  change 
has  been  made  to  this  tariff  sheet. 

Northern  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of 
its  customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
B88  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  \he 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

IFR  Doc.  01-1919  Filed  1-22-01;  8:45  am] 

BILLING  COOE  S717-01-M 


EPARTMENT  OF  ENERGY 

»ral  Energy  Regulatory 
>mmission 

Eket  No.  GT01 -8-000] 

Northwest  Pipeline  Corporation;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff  and  Filing  of  Non*Conforming 
Service  Agreement 

January  17,  2001. 

Take  notice  that  on  January  9,  2001, 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  and 
acceptance  a  Rate  Schedule  TF-1  non- 
conforming service  agreement. 
Northwest  also  tendered  as  part  of  its 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1,  the  following  tariff  sheets,  to  be 
effective  February  9,  2001: 

Eighth  Revised  Sheet  No.  364 
Sixth  Revised  Sheet  No.  365. 
Second  Revised  Sheet  No.  366 

Northwest  states  that  the  service 
greement  contains  a  scheduling 
priority  provision  imposing  subordinate 
primary  corridor  rights  and  that  the 


i-l 


tariff  sheets  are  submitted  to  add  such 
agreement  to  the  list  of  non-conforming 
service  agreements  contained  in 
Northwest's  tariff  and  to  update  that  list 
to  reflect  other  minor  changes. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  AU  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-1927  Filed  1-22-01;  8:45  am) 

BILLING  COOE  e717-«1-« 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  GT01 -7-000] 

Overihrust  Pipeline  Company;  Notice 
of  Tariff  Filing 

January  17,  2001. 

Take  notice  that  on  January  9,  2001, 
Overthrust  Pipeline  Company 
(Overthrust)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  First  Revised 
Volimie  No.  1,  the  tariff  sheets  as  listed 
on  Appendix  A  to  the  filing,  to  be 
effective  February  12,  2001. 

Overthurst  states  that  due  to  a  change 
in  Overthrust's  management  personnel, 
changes  were  proposed  to  modify  the 
reference  to  the  person  by  whom 
Overthrust's  tariff  has  been  issued.  In 
addition,  miscellaneous  tariff  "clean- 
up" revisions  were  made. 

Overthrust  states  that  a  copy  of  this 
filing  has  been  served  upon  its 
customers,  the  Public  Service 


Commission  of  Utah,  and  the  Public 
Service  Commission  of  Wyoming. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Conunission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-1928  Filed  1-22-01;  8:45  am) 

BILUNG  CODE  6717-01-11 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER01-311-001] 

San  Diego  Gas  &  Electric  Company; 
Notice  of  Filing 

January  17,  2001. 

Take  notice  that  on  December  6,  2000, 
San  Diego  Gas  &  Electric  Company 
(SDG&E),  tendered  for  filing  a  revised 
service  agreement  between  SDG&E  and 
the  City  of  Escondido  for  service  under 
SDG&E's  Open  Access  Distribution 
Tariff. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  January  26, 
2001.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
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the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-1917  Filed  1-22-01:  8:45  am) 

WUMG  COCK  snr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Doclwt  No.  ER97-1 523-060,  et  ai.] 

Central  Hudson  Gas  &  Electric 
Corporation,  et  ai.;  Electric  Rate  and 
Corporate  Regulation  Rlings 

January  16,  2001. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Central  Hudson  Gas  &  Electric 
Corporation;  Consolidated  Edison 
Company  of  New  York,  Inc.;  Long 
Island  Light  Company;  New  York  State 
Electric  &  Gas  Corporation;  Niagara 
Mohawk  Power  Corporation;  Orange 
and  Rockland  Utilities,  Inc.;  and 
Rochester  Gas  and  Electric  Corporation 

[Docket  Nos.  ER97-1 523-060;  OA97-470- 
055;  and  ER97-4234-053  (not  consolidated)) 

Take  notice  that  on  Janiiary  9,  2000, 
the  Members  of  the  Transmission 
Owners  Committee  of  the  Energy 
Association  of  New  York  State,  formerly 
known  as  the  Member  Systems  of  the 
New  York  Power  Pool  (Member 
Systems),  tendered  for  filing  a 
compliance  report  disclosing  refunds 
made  pursuant  to  the  Partial  Settlement 
Agreement  of  May  8,  2000.  The  Member 
Systems  state  that  these  refunds  have 
been  made  in  compliance  with  the 
Commission's  September  18.  2000  letter 
order  in  this  proceeding. 

A  copy  of  this  filing  was  served  upon 
aU  persons  on  the  Commission's  official 
service  list(s)  in  the  captioned 
proceeding(s),  the  affected  wholesale 
customer  and  the  respective  electric 
utility  regulatory  agencies  in  New  York, 
Ohio,  Massachusetts,  Connecticut, 
Rhode  Island,  New  Jersey  and 
Pennsylvania. 


Comment  date:  January  30,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Bangor  Hydro>Electric  Company 

[Docket  No.  ER01-63&-O01) 

Take  notice  that  on  January  10,  2001, 
Bangor  Hydro-Electric  Company 
tendered  for  fiUng  a  revised  executed 
service  agreement  for  firm  point-to- 
point  transmission  service  with  Beaver 
Wood  Joint  Venture.  The  service 
agreement  is  revised  to  add  the 
designation  in  compliance  with  Order 
No.  614. 

Comment  date:  January  31,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Puget  Sound  Energy,  Inc. 

(Docket  No.  EROl-735-OOlj 

Take  notice  that  on  January  10,  2001, 
Puget  Sound  Energy,  Inc.  (PSE), 
tendered  for  filing  (i)  a  Notice  of 
Cancellation  of  PSE's  Original  Service 
Agreement  No.  211  with  the  California 
Independent  System  Operator  (the  Cal 
ISO)  and  (ii)  a  Service  Agreement  under 
PSE's  Electric  Tariff.  First  Revised 
Volume  No.  8  with  the  Cal  ISO. 

A  copy  of  the  filing  was  served  upon 
the  Cal  ISO. 

Comment  date:  January  31,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Consumers  Energy  Company 

[Docket  No.  ER01-840-001] 

Take  notice  that  on  January  10,  2001 
Consiuners  Energy  Company 
(Consumers),  tendered  for  filing 
substitute  rate  schedule  sheets  for  a 
Coordinated  Operating  Agreement 
between  Consiuners  and  Wisconsin 
Electric  Power  Company  (Wisconsin 
Electric),  which  agreement  had 
originally  been  filed  December  29,  2000. 
The  substitute  sheets  are  to  correct  a 
typo  in  the  original  filed  sheets. 

Consiuners  requested  that  the 
substitute  sheets  be  allowed  to  become 
effective  January  1,  2001. 

Copies  of  the  filing  were  served  upon 
Wisconsin  Electric,  die  Wisconsin 
Public  Service  Commission  and  the 
Michigan  Public  Service  Commission. 

Comment  date:  January  31,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Pacific  Gas  and  Electric  Company 

[Docket  No.  EROl-932-OOOj 

Take  notice  that  on  January  10,  2001 , 
Pacific  Gas  and  Electric  Company 
(PG&E),  tendered  for  filing  a  Generator 
Special  Facilities  Agreement  (GSFA) 
anc^Generator  Interconnection 
Agreement  (GIA)  between  PG&E  and 


Aera  Energy,  LLC  (Aera)  providing  for 
Special  Facilities  and  the  parallel 
operation  of  Aera's  electric  generating 
plants  and  the  PG&E  electrical  system. 

The  GSFA  permits  PG&E  to  recover 
the  ongoing  costs  associated  with 
owning,  operating  and  maintaining  the 
Special  Facilities  including  the  cost  of 
any  alterations  and  additions.  The  GIA, 
an  attachment  to  the  GSFA,  provides  for 
the  interconnection  and  parallel 
operation  of  the  Aera  generating  plants 
with  respect  to  the  PG&E-owned  Electric 
System.  As  detailed  in  the  GSFA,  PG&E 
proposes  to  charge  Aera  a  monthly  Cost 
of  Ownership  Charge  equal  to  the  rates 
for  distribution  and  transmission-level, 
customer  financed  facilities  and 
transmission-level,  PG&E-financed 
facilities  in  PG&E's  currently  effective 
Electric  Rule  2,  as  filed  with  the 
California  Public  Utilities  Commission 
(CPUC).  PG&E's  currently  effective  rates 
of  0.46%  for  distribution-level, 
customer-financed  Special  Facilities, 
0.31%  for  transmission-level,  customer- 
financed  Special  Facilities  and  1.14% 
for  transmission-level,  PG&E-financed 
Special  Facilities  aie  contained  in  the 
CPUC's  Advice  Letter  1960-G/1587-E. 
effective  August  5, 1996,  a  copy  of  ' 
which  is  included  in  this  filing. 

Copies  of  this  filing  have  been  served 
upon  Aera,  the  ISO  and  the  CPUC. 

Comment  date:  January  31,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  American  Transmission  Systems, 
Inc.;  Ohio  Edison  Company;  The 
Cleveland  Electric  Illuminating 
Company;  and  The  Toledo  Edison 
Company 

[Docket  No.  EROl-933-OOOl 

Take  notice  that  on  January  10,  2001, 
American  Transmission  Systems,  Inc., 
tendered  for  filing  on  behalf  of  itself  and 
Ohio  Edison  Company,  The  Cleveland 
Electric  Illuminating  Company,  and  The 
Toledo  Edison  Company,  Service 
Agreements  for  Network  Integration 
Service  and  Operating  Agreements  for 
the  Network  Integration  Transmission 
Service  under  the  Ohio  Retail  Electric 
Program  with  FirstEnergy  Services, 
Enron  Energy  Services,  Inc.,  CNG  Power 
Services  Corporation,  WPS  Energy 
Services,  Inc.,  UnicomEnergy  dba 
Exelon  Energy,  Shell  Energy  Services 
Company,  L.L.C.,  and  MidAmerican 
Energy  Company  pursuant  to  the 
American  Transmission  Systems,  Inc. 
Open  Access  Tariff.  These  agreements 
will  enable  the  parties  to  obtain 
Network  Integration  Service  under  the 
Ohio  Retail  Electric  Program  in 
accordance  with  the  terms  of  the  Tariff. 
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II 


The  proposed  effective  date  under  these 
agreements  is  January  1,  2001. 

Comment  date:  January  31,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Puget  Sound  Energy,  Inc. 

(Docket  No.  EROl-934-OOOl 

Take  notice  that  on  January  10,  2001, 
Puget  Sound  Energy,  Inc.,  tendered  for 
filing  an  executed  Confirmation  of 
Special  Storage  Arrangement  with  The 
City  of  Seattle,  acting  by  and  through  its 
Lighting  Department  (SCL). 

A  copy  of  the  filing  was  served  upon 
SCL. 

Comment  date:  January  31,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  PECO  Energy  Company 

(Docket  No.  EROl-935-OOOl 

Take  notice  that  on  January  10,  2001, 
PECO  Energy  Company  (PECO), 
tendered  for  filing  an  Interconnection 
Agreement  between  PECO  and  Exelon 
Generation  Company,  L.L.C.  (ExGen) 
designated  as  Service  Agreement  No. 
544  under  PJM  Interconnection,  L.L.C.'s 
FERC  Electric  Tariff,  Third  Revised 
Volume  No.  1,  to  be  effective  on  10 
January  2001. 

Copies  of  this  filing  were  served  on 
ExGen,  PJM  and  the  Pennsylvania 
Public  Utility  Commission. 

Comment  date:  January  31,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Exelon  Generation  Company,  L.L.C. 

[Docket  No.  EROl-936-OOOl 

Take  notice  that  on  January  10,  2001, 
Exelon  Generation  Company,  L.L.C. 
(ExGen),  tendered  for  filing  a  Call 
Contract  between  ExGen  and  PECO 
Energy  Company  (PECO)  designated  as 
ExGen's  Rate  Schedule  FERC  No.  2,  to 
be  effective  on  January  10,  2001. 

Copies  of  this  filing  were  served  on 
ExGen,  PJM  and  the  Pennsylvania 
Public  Utility  Commission. 

Comment  date:  January  31,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 


determining  the  appropriate  action  to  be 
taken,  but  v«ll  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/  online/rims.htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-1916  Filed  1-22-01;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  Nos.  CPOO-233-000  and  CPOO-233- 
001] 

Southern  Natural  Gas  Company; 
Notice  of  Availability  of  the 
Environmental  Assessment  for  the 
Proposed  South  System  Expansion 
Project 

Janaury  17.  2001. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  has  prepared  an 
environmental  assessment  (EA)  on  the 
natural  gas  pipeline  facilities  proposed 
by  Southern  Natural  Gas  Company 
(Southern)  in  the  above-referenced 
docket. 

The  EA  was  prepared  to  satisfy  the 
requirements  of  the  National 
Environmental  Policy  Act.  The  staff 
concludes  that  approval  of  the  proposed 
project,  with  appropriate  mitigating 
measures,  would  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment. 

The  EA  assesses  the  potential 
environmental  effects  of  the 
construction  and  operation  of  about  67 
miles  of  pipeline  loop  and  about  54,000 
horsepower  (hp)  of  mainline 
compression  at  various  points  along 
Southern  existing  system  in  Mississippi, 
Alabama,  Georgia  and  South  Carolina. 
Southern's  South  System  Expansion 
Project  would  provide  a  total  of  335,800 
thousand  cubic  feet  per  day  (Mcfd)  to 
serve  the  following  customers:  Southern 
Company  Services  Inc.  (284,050  Mcfd); 
South  Carolina  Pipeline  Corporation 
(50,000  Mcfd);  and  the  city  o^  LaGrange, 
Georgia  (1.750  Mcfd).  Southern 
proposes  to  construct  the  project  into 
two  phases,  with  in-service  dates 
proposed  for  June  1,  2002  (Phase  I),  and 
June  1,2003  (Phase  II). 


The  EA  has  been  placed  in  the  public 
files  of  the  FERC.  A  limited  number  of 
copies  of  the  EA  are  available  for 
distribution  and  public  inspection  at: 

Federal  Energy  Regulatory  Commission, 
Public  Reference  and  Files  Maintenance 
Branch.  888  First  Su«et.  N.E.,  Room  2A, 
Washington.  DC  20426.  (202)  208-1371. 

Copies  of  the  EA  have  been  mailed  to 
Federal,  state  and  local  agencies,  public 
interest  groups,  interested  individuals, 
newspapers,  and  parties  to  this 
proceeding. 

Any  person  wishing  to  comment  on 
the  EA  may  do  so.  To  ensure     « 
consideration  prior  to  a  Commission 
decision  on  the  proposal,  it  is  important 
that  we  receive  your  comments  before 
the  date  specified  below.  Please 
carefully  follow  these  instructions  to 
ensure  that  your  comments  are  received 
in  time  and  properly  recorded: 

•  Send  an  original  and  two  copies  of 
your  comments  to:  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  St.,  NE.,  Room  lA,  Washington,  DC 
20426; 

•  Label  one  copy  of  the  comments  for 
the  attention  of  the  Gas  Group  1,  PJll.l; 

•  Reference  Docket  No.  CPOO-233- 
000  and  CPOO-233-001;  and 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  February  19,  2001. 

Comments  may  also  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  See  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.us/efi/doorbeIl.htm  under 
the  link  to  the  User's  Guide.  Before  you 
can  file  comments  you  will  need  to 
create  an  account  which  can  be  created 
by  clicking  on  "Login  to  File"  and  then 
"New  User  Account." 

Comments  will  be  considered  by  the 
Commission  but  will  not  serve  to  make 
the  commentor  a  peirty  to  the 
proceeding.  Any  person  seeking  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene  pursuant  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedures  (18  CFR 
385.214).  Only  intervenors  have  the 
right  to  seek  rehearing  of  the 
Commission's  decision. 

Affected  landowners  and  parties  with 
environmental  concerns  may  be  granted 
intervener  status  upon  showing  good 
cause  by  stating  that  they  have  a  clear 
and  direct  interest  in  this  proceeding 
which  would  not  be  adequately 
represented  by  any  other  parties.  You  do 
not  need  intervenor  status  to  have  your 
comments  considered. 

Additional  information  about  the 
proposed  project  is  available  from  the 
Commission's  Office  of  External  Affairs, 
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at  (202)  208-1088  or  on  the  FERC 
Internet  websit  {www.ferc.fed.us)  using 
the  "RIMS"  link  to  information  in  this 
docket  number.  Click  on  the  "RIMS" 
link,  select  "Docket  #"  from  the  RIMS 
Menu,  and  follow  the  instructions.  For 
assistance  with  access  to  RIMS,  the 
RIMS  helpline  can  be  reached  at  (202) 
208—2222 

Similarly,  the  "CIPS"  link  on  the 
FERC  Internet  website  provides  access 
to  the  texts  of  formal  documents  issued 
by  the  Commission,  such  as  orders, 
notices,  and  rulemakings.  From  the 
FERC  Internet  website,  click  on  the 
"CIPS"  link,  select    Docket  #"  from  the 
CIPS  menu,  and  follow  the  instructions. 
For  assistance  with  access  to  CIPS,  the 
CIPS  helpline  can  be  reached  at  (202) 
208-2474. 

David  P.  Boergera, 

Secretary. 

IFR  Doc.  01-1920  Filed  1-22-01;  8:45  am] 

MJJNQ  COOe  6717-01-11 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Transfer  of  Ucense, 
Substitution  of  Relicense  Applicant, 
and  Soliciting  Comments,  lAotions  to 
intervene,  and  Protests 

fanuary  17, 2001. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Application  Types:  (1)  Transfer  of 
License  and  (2)  Request  for  Substitution 
of  Applicant  for  New  License  (in  Project 
No.  2631-007). 

b.  Project  Nos:  2631-007  and  2631- 
008. 

c.  Date  Filed:  December  12,  2000. 

d.  Applicants:  International  Paper 
Company  (transferor)  and  Woronoco 
Hydro  LLC  (transferee). 

e.  Name  and  Location  of  Project:  The 
Woronoco  Hydroelectric  Project  is  on 
the  Westfield  River  in  Hampden 
County,  Massachusetts.  The  project  does 
not  occupy  federal  or  tribal  land. 

f.  Filea  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-25(r). 

g.  Applicant  Contacts:  For  Transferor: 
Mr.  Michael  Chapman,  International 
Paper  Company,  6400  Poplar  Ave., 
Memphis,  TN  38197,  (901)  763-5888 
and  Mr.  William  ).  Madden,  Jr.,  Winston 
&  Strawn,  1400  L  Street,  NW., 
Washington,  DC  20005-3502,  (202)  371- 
5700.  For  Transferee:  Mr.  Peter  B.  Clark, 
Woronoco  Hydro  LLC,  P.O.  Box  149A. 
823  Bay  Road,  Hamilton,  MA  01936  and 
Mr.  John  C.  Hutchins,  Kfrkpatrick  & 


Lockhart  LLP,  75  State  Street,  Boston, 
MA  02109,  (617)  951-9165. 

h.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Tom 
Papsidero  at  (202)  219-2715. 

i.  Deadline  for  Filing  Comments  and/ 
or  Motions:  March  13,  2001. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary.  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.us/efi/doorbell.htm. 

Please  include  the  noted  project 
ntunbers  on  any  comments  or  motions 
filed. 

j.  Description  of  Proposal:  The 
applicants  propose  a  transfer  of  the 
license  for  Project  No.  2631  bom  the 
transferor  to  the  transferee,  in 
connection  with  the  proposed  sale  of 
the  project. 

Tne  transfer  application  was  filed 
within  five  years  of  the  expiration  of  the 
license  for  Project  No.  2631,  which  is 
the  subject  of  a  pending  relicense 
application.  In  Hydroelectric 
Relicensing  Regulations  Under  the 
Federal  Power  Act  (54  Fed.  Reg.  23,756; 
FERC  Stats,  and  Regs..  Preambles  1986- 
1990  30,854  at  p.  31,437),  the 
Commission  declined  to  forbid  all 
license  transfers  during  the  last  five 
years  of  an  existing  license,  and  instead 
indicated  that  it  would  scrutinize  all 
such  transfer  requests  to  determine  if 
the  primary  purpose  of  the  transfer  was 
to  give  the  transferee  an  advantage  in 
relicensing  (id.  at  p.  31,438  n.  318). 

The  transfer  application  also  contains 
a  separate  request  for  approval  of  the 
substitution  of  the  transferee  for  the 
transferor  as  the  applicant  in  the 
pending  relicensing  application,  filed  by 
the  transferor  on  August  31, 1999,  in 
Project  No.  2631-007. 

k.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A.  Washington.  DC  20426.  or  by  calling 
(202)  208-1371.  The  application  may  be 
viewed  on  the  web  at  www.ferc.fed.us/ 
online/rims.htm.  (Call  (202)  208-2222 
for  assistance).  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
addresses  in  item  g  above. 

1.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 


comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDA-nONS  FOR  TERMS 
AND  CONDITIONS;".  "PROTEST".  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Nmnber  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary.  Federal 
Energy  Regulatory  Commission.  888 
first  Street,  NE.,  Washington,  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no*  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boergers, 

Secretary. 

[PR  Doc.  01-1921  Filed  1-22-01;  8:45  am] 

BHJJNO  COM  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  to 
Intervene,  Protests,  and  Comments 

January  17,  2001. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Conunission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11868-000. 
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no 

IL; 


c.  Date  filed:  December  29,  2000. 

d.  Applicant:  Energy  2001.  Inc. 

e.  Name  of  Project:  Lake  Clementine 
Project. 

f.  Location:  On  the  North  Fork 
American  River,  in  Placer  County, 
California.  The  project  would  utilize  the 
U.S.  Army  Corps  of  Engineers  North 
Fork  Dam. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  David  S. 
Fitzpatrick,  President.  Energy  2001. 
1220  Skyhne  Blvd..  Reno.  NV  89509. 
(775) 825-2034. 

i.  FERC  Contract:  Robert  Bell.  (202) 
219-2806. 

j.  Deadline  for  filing  motions  to 
intervene,  protests  and  comments:  60 
days  from  the  issuance  date  of  this 
notice. 

All  docimients  (original  and  eight 

pies)  should  be  filed  with:  David  P. 
Boergers,  Secretary.  Federal  Energy 
Regulatory  Commission.  888  First 
Street,  NE.,  Washington,  DC  20426. 
"Comments  and  protests  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(l)(iii)  and 
the  instructions  on  the  Conunission's 
web  site  at  http://www.ferc.fed.us/efi/ 
doorbell.htm" 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Fiuther,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Description  of  Project:  The 
proposed  project  would  utilize  the 
existing  U.S.  Army  Corps  of  Engineers' 
North  Fork  Dam  and  Reservoir  and 
would  consist  of:  (1)  A  proposed  intake; 
(2)  two  proposed  420-foot-long.  30-inch- 
diameter  steel  penstocks;  (3)  a  proposed 
powerhouse  containing  two  generating 
units  with  a  total  installed  capacity  of 
5  MW;  (4)  a  proposed  8,000-foot-long  12 
kV  transmission  line;  and  (5) 
appurtenant  facilities. 

"The  project  would  have  an  annual 
generation  of  30  GWh  that  would  be 
sold  to  a  local  utility. 

The  project  would  have  an  annual 
generation  of  30  GWh  that  would  be 
sold  to  a  local  utility. 

1.  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street,  NE.,  Room  2 A,  Washington, 
DC  20426,  or  by  calling  (202)  208-1371. 
The  application  may  be  viewed  on 


http://www.ferc.fed.us/online/rims/htm 
(call  (202)  208-2222  for  assistance).  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

Preliminary  Permit — Anyone  desiring 
to  file  a  competing  application  for 
preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

Notice  of  intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 


requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210.  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS"  "NOTICE  OF  INTENT 
TO  HLE  COMPETNG  APPLICATION". 
"COMPETING  APPLICATION", 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission.  888  First  Street.  NE.. 
Washington.  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  conunents.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boergers, 

Secretary. 

[PR  Doc.  01-1922  Filed  1-22-01:  8:45  am] 

BILLMG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Request  for  Extension  of 
Time  to  Complete  Profect  Construction 
and  Soliciting  Comments,  Motions  to 
intervene,  and  Protests 

January  17.2001. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
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Commission  and  is  available  for  public 
inspection: 

a.  Application  Type:  Request  for 
Extension  of  Time 

b.  Project  No:  10934-015 

c.  Date  Filed:  September  5,  2000 

d.  Applicant:  William  B.  Ruger,  Jr. 

e.  Name  and  Location  of  Project:  The 
Sugar  River  II  Hydroelectric  Project  is 
located  on  the  Sugar  River  in  Sullivan 
County,  New  Hampshire.  The  project 
does  not  occupy  federal  or  tribal  land. 

f.  Filed  Pursuant  to:  Federal  Power 
Act,  Section  13 

g.  Applicant  Contact:  Mr.  Robert  A. 
Collins.  P.O.  Box  293.  Newport,  NH 
03773-0293,  (603)  863-6332. 

h.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to 
Heather  Campbell  at  (202)  219-3097  or 
Pete  McGovem  at  (202)  219-2867. 

i.  Deadline  for  filing  comments  and  or 
motions:  February  23,  2001. 

All  dociunents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary.  Federal  Energy 
Regulatory  Commission.  888  First 
Street,  NE.  Washington  DC  20426. 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See.  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.us/efi/doorbell.htm. 

Please  include  the  project  number  (P- 
10934-015)  on  any  comments  or 
motions  filed. 

j.  Description  of  Proposal:  The 
applicant  states  that  high  river  flows 
from  Hurricane  Floyd  did  not  subside  to 
levels  suitable  for  safe  construction 
during  the  tall  2000  construction  season 
and  requests  a  one-year  extension  of 
time  to  complete  construction  of  the 
project. 

k.  Locations  of  the  application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  The  application  may  be 
viewed  on  the  web  at  www.ferc.fed.us/ 
online/rims.htm  (Call  (202)  208-2222 
for  assistance).  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  g  above. 

1.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 


protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Dociunents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regiilatory  commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boergen, 

Secretary. 

[FR  Doc.  01-1923  Filed  1-22-01;  8:45  am] 

BtLLMO  CODE  VTIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Tendered  for 
Rling  WHti  the  Commission  Soliciting 
Additional  Study  Requests  and 
Establishing  Procedures  for 
Relicensing  and  a  Deadline  for 
Submission  of  Final  Amendments 

fanuary  17,  2001. 

a.  Type  of  Application:  New  Minor 
License. 

b.  Project  No.:  P-6058-005. 

c.  Date  Filed:  January  2,  2001. 

d.  Applicant:  Hydro  Development 
Group.  Inc. 

e.  Name  of  Project:  Hailesboro  #4. 

f.  Location:  On  the  Oswegatchie  River 
in  St.  Lawrence  County,  near  the  Town 
of  Gouvemeur.  New  York. 


g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a}-825(r). 

h.  Applicant  Contact:  Kevin  M.  Webb, 
Hydro  Development  Group.  Inc..  200 
Bulfinch  Drive,  Andover,  MA  01810, 
(978)  681-1900  ext.  1202. 

i.  FERC  Contact:  Charles  T.  Raabe 
(202)  219-2811  or  E-mail  address  at 
Charles.Raabe@FERC.fed. us. 

j.  Comment  Date:  60  days  from  the 
filing  date  of  license  application. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.us/efi/doorbell.htm. 

k.  Description  of  Project:  The  existing 
operating  Hailesboro  #4  Project  consists 
of:  (1)  A  concrete  gravity-type  dam 
comprising;  (i)  The  92-foot-long,  14- 
foot-high  Dam  #1  surmounted  by  a 
pneumatic  gate;  and  (ii)  the  58-foot- 
long,  5-foot-high  Dam  #2  siumounted  by 
flashboards;  (2)  a  reservoir  having  a  2.0- 
acre  surface  area  and  a  gross  storage 
volume  of  20-acre-fee  at  normal  water 
surface  elevation  461  feet  NGVD;  (3)  a 
gated  intake  structure  having  trashracks; 
(4)  a  1 70-foot-long  concrete-lined 
forebay  canal;  (5)  a  powerhouse 
containing  a  640-kW  generating  unit 
and  an  850-kW  generating  unit  for  a 
total  installed  capacity  of  1490-kW;  (6) 
a  2.4/23-kV  substation;  (7)  a  50-foot- 
long,  23-kV  transmission  line;  (8)  a 
tailrace;  and  (9)  appurtenant  facilities. 
The  applicant  estimates  that  the  total 
average  annual  generation  would  be 
11.0  MWh.  All  generated  power  is  sold 
to  Niagara  Mohawk  Power  Corporation. 

1.  With  this  notice,  we  are  imtiating 
consultation  with  the  New  York  State 
Historic  Preservation  Officer  (SHPO),  as 
required  by  §  106,  National  Historic 
Preservation  Act,  and  the  regulations  of 
the  Advisory  Council  on  Historic 
Preservation,  36  CFR  800.4. 

m.  Pursuant  to  section  4.32(b)(7)  of  18 
CFR  of  the  Commission's  regulations,  if 
any  resource  agency,  Indian  Tribe,  or 
person  believes  that  an  additional 
scientific  study  should  be  conducted  in 
order  to  form  an  adequate  factual  basis 
for  a  complete  analysis  of  the 
application  on  its  merit,  the  resource 
agency,  Indian  Tribe,  or  person  must  file 
a  request  for  a  study  with  the 
Commission  not  later  than  60  days  from 
the  filing  date  of  this  application  and 
serve  a  copy  of  the  request  on  the 
applicant. 

n.  Procedural  schedule  and  final 
amendments:  The  application  will  be 
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trocessed  according  to  the  following 
nilestones,  some  of  which  may  be 
combined  to  expedite  processing: 
Notice  of  application  has  been  accepted 

for  filing' 
Notice  of  NEPA  Scoping 
Notice  of  application  is  ready  for 

environmental  analysis 
Final  amendments  to  the  application 

must  be  filed  with  the  Commission* 
Notice  of  the  availability  of  the  draft 

NEPA  document 
Notice  of  the  availability  of  the  final 

NEPA  document 
Order  issuing  the  Commission's 

decision  on  the  application 

Final  amendments  to  the  application 
must  be  filed  with  the  Commission  no 
later  than  30  days  from  the  issuance 
date  of  the  notice  of  ready  for 
environmental  analysis. 

David  P.  Boerger, 

Secretary. 

[FR  Doc.  01-1924  Filed  1-22-01;  8:45  am] 

WLUNG  CODE  6717-01-« 


DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Transfer  of  License  and 
Soliciting  Comments,  Motions  to 
Intervene,  and  Protests 


January  17,  2001. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Application  Type:  Transfer  of 
License. 

b.  Project  No:  2622-006. 

c.  Date  Filed:  December  12,  2000. 

d.  Applicants:  International  Paper 

[  k)mpany  (transferor)  and  Turners  Falls 
Hydro  LLC  (transferee). 
I  e.  Name  and  Location  of  Project:  The 
turners  Falls  Hydroelectric  Project  is  on 
ihe  Connecticut  River  in  Franklin 
County,  Massachusetts.  The  project  does 
not  occupy  federal  or  tribal  land. 

f.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

g.  Applicant  Contacts:  For  transferor: 
Mr.  Michael  Chapman,  International 
Paper  Company,  6400  Poplar  Ave., 
Memphis,  TN  38197,  (901)  763-5888 
and  Mr.  William  J.  Madden,  Jr.,  Winston 
&  Strawn,  1400  L  Street,  NW, 
Washington.  DC  20005-3502,  (202)  371- 
5700.  For  transferee:  Mr.  Peter  B.  Clark, 
Turners  Falls  Hydro  LLC,  P.O.  Box 
149A.  823  Bay  Road.  Hamilton.  MA 
01936  and  Mr.  John  C.  Hutchins, 
Kirkpatrick  &  Lockhart  LLP,  75  State 
Street,  Boston,  MA  02109,  (617)  951- 
9165. 


h.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Tom 
Papsidero  at  (202)  219-2715. 

i.  Deadline  for  filing  comments  and/ 
or  motions:  February  23,  2001. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.us/efi/doorbell.htm. 

Please  include  the  project  number  (P- 
2622-006)  on  any  comments  or  motions 
filed. 

j.  Description  of  Proposal:  The    . 
applicants  propose  a  transfer  of  the 
license  for  Project  No.  2622  from 
International  Paper  Company  to  Turners 
Falls  Hydro  LLC.  Transfer  is  being 
sought  in  connection  with  the  proposed 
sale  of  the  project. 

k.  Locations  of  the  application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  The  application  may  be 
viewed  on  the  web  at  www.ferc.fed.us/ 
online/rims.htm  (Call  (202)  208-2222 
for  assistance).  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
addresses  in  item  g  above. 

1.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE',  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 


dociunents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-1925  Filed  1-22-01;  8:45  am) 

aiujNC  CODE  cnr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  for  Amendment 
of  License  and  Soliciting  Comntents, 
Motions  to  Intervene,  and  Protests 

January  17,  2001. 

a.  Application  Type:  Amend  the 
project  boundaries  for  the  Kern  Canyon 
Project. 

b.  Project  No:  178-012. 

c.  Dates  Filed:  July  26,  2000. 

d.  Applicant:  Pacific  Gas  and  Electric 
Company. 

e.  Name  of  Project:  Kern  Canyon 
Project. 

f.  Location:  The  Kern  Canyon  Project 
is  located  on  the  Kern  River,  in  Kem 
County,  California. 

g.  Filed  Pursuant  to:  18  CFR  4.201. 
n.  Applicant  Contact:  Nicholas  J. 

Markevich,  License  Coordinator.  Hydro 
Generation,  Pacific  Gas  and  Electric 
Company,  245  Market  Street,  P.O.  Box 
770000,  Mail  Code  NllC,  San 
Francisco,  California  94177;  (415)  973- 
5358. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to 
Robert  Shaffer  at  (202)  208-0944  or  by 
e-mail  at  Robert.Shaffer@ferc.fed.us. 

j.  Deadline  for  filing  comments  and/ 
or  motions:  February  23,  2001. 

All  documents  (origined  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 
Comments  and  protests  may  be  filed 
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electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Conunission's  web  site  at  http:// 
www.ferc.fed.us/efi/doorbell.htm. 
Please  include  the  project  number  {P- 
178-012)  on  any  comments  or  motions 
filed. 

k.  Description  of  Filing:  Pacific  Gas 
and  Electric  Company  (PGE)  filed  an 
Application  for  amendment  of  License 
on  July  26,  2000,  to  amend  the  project 
boundaries.  PGE  is  proposing  to  revise 
the  project  boundary  by  realignment  of 
an  approximately  V*  mile  long  segment 
of  the  transmission  line  resulting  fi-om 
the  relocation  of  five  wood  poles  that 
occurred  in  1991  and  to  acconmiodate 
the  planned  realignment  of  an 
approximately  V2  mile  long  segment  of 
the  transmission  line  resulting  from  the 
relocation  of  up  to  six  wood  poles. 

1.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington,  DC  20426.  or  by  calling 
(202)  208-1371.  This  filing  may  be 
viewed  on  http://www.ferc.fed.us/ 
online/rims.htm  [call  (202)  208-2222  for 
assistance].  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit     ■• 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particidar 
application. 

Filing  and  Service  of  Responsive 
Dociunents — Any  filings  must  bear  in 
all  capital  letters  the  tide 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS  * 
AND  CONDITIONS'.  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  niunber  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 


Energy  Regidatory  Commission,  888 
First  Street,  N.E.,  Washington,  DC 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  fit)m  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boergera, 

Secretary. 

(FR  Doc.  01-1926  Filed  1-22-01;  8:45  am) 

BOXING  CODE  6717-01-41 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[Fm.-«935-9] 

Control  of  Emissions  From  New  and 
In-use  Highway  Vehicles  and  Engines 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTKW:  Notice;  request  for  comment. 

SUMMARY:  EPA  requests  public  comment 
on  a  petition  submitted  by  the 
International  Center  for  Technology 
Assessment  (CTA)and  a  number  of  other 
groups.  The  petition  requests  that  EPA 
regulate  emissions  of  carbon  dioxide 
(C02),  methane  (CH4),  nitrous  oxide 
(N20),  and  hydrofluorocarbons  (HFCs) 
from  new  motor  vehicles  and  engines 
under  section  202(a)(1)  of  the  Clean  Air 
Act  (CAA  or  Act).  The  petitioners  assert 
that  emissions  of  these  greenhouse  gases 
contribute  to  global  warming  which  may 
reasonably  be  anticipated  to  endanger 
public  health  and  welfere.  EPA  has 
already  received  requests  from  a  variety 
of  stakeholders  askiiig  that  we  provide 
an  opportunity  to  comment  on  this 
petition.  To  ensure  wide  exposure  of  the 
issues  presented  in  the  petition,  EPA 
today  requests  comment  on  the  issues 
raised  by  the  petition  and  how  EPA 
should  respond  to  the  petition.  EPA  has 
already  established  a  public  docket,  and 
a  number  of  comments  on  the  petition 
have  already  been  submitted  and  are 
available  for  inspection  and  public 
comment.  The  documents  include 
several  comments  in  opposition  to  the 
petition,  including  comments  submitted 
by  the  Center  for  Regulatory 
Effectiveness,  the  American  Petroleum 
Institute  on  behalf  of  26  associations, 
and  other  commenters. 


DATES:  Comments  must  be  received  on 
or  before  May  23,  2001. 

ADDRESSES:  Interested  parties  may 
submit  written  comments  (in  triplicate 
if  possible)  to:  EPA  Air  and  Radiation 
Docket,  Attention  Docket  No.  A-2000- 
04,  Room  M-1500  (Mail  Code-6102). 
401  M  St..  SW.  Washington.  DC  20460. 
Comments  may  also  be  submitted  by 
electronic  mail  to:  A-and-R- 
Docket&epa.gov.  The  docket  may  be 
inspected  at  this  location  from  8:30  a.m. 
until  5:30  p.m.  weekdays.  Docket 
information  may  also  be  obtained  by 
calling  (202)  260-7548.  As  provided  in 
40  CFR  part  2,  EPA  may  charge  a 
reasonable  fee  for  photocopying. 
FOR  FURTHER  INFORMATION  CONTACT: 
Debbie  Wood,  Office  of  Transportation 
and  Air  Quality,  Transportation  and 
Regional  Programs  Division,  (202)  564- 
8991. 
SUPPI^MENTARY  INFORMATION: 

I.  Summary  of  the  Petition 

On  October  20, 1999,  CTA,  heading  a 
coalition  of  19  groups,'  petitioned  EPA 
to  regulate  certain  greenhouse  gas 
emissions  from  new  motor  vehicles  and 
engines  under  section  202(a)(1)  of  the 
Clean  Air  Act.  The  petition,  submitted 
pursuant  to  the  First  Amendment,  the 
Administrative  Procedure  Act,  and  the 
Clean  Air  Act,  requests  that  EPA 
regulate  C02,  CH4,  N20,  and  HFC 
emissions  from  new  motor  vehicles  and 
engines.  Petitioners  state  that  U.S. 
mobile  sources  are  responsible  for  a 
significant  amount  of  greenhouse  gas 
emissions.  Petitioners  lu^e  EPA  to 
reduce  adverse  hiunan  health  and 
environmental  effects  from  global 
wanning  by  regidating  these  emissions. 

Petitioners  argue  that  EPA  must 
regulate  greenhouse  gas  emissions  from 
new  motor  vehicles  and  engines  under 
CAA  section  202(a)(1).  First,  they  assert 
that  the  foiu  greenhouse  gases  listed 
above  constitute  "air  pollutants"  as 
defined  by  the  Act  in  section  302(g). 
Second,  they  argue  that  the  emission  of 
greenhouse  gases  contributes  to 
pollution  that  is  reasonably  anticipated 
to  endanger  public  health  and  welfare, 
the  criteria  for  regulation  under  section 
202(a)(1). 


'  Alliance  for  Sustainable  Communities,  Applied 
Power  Technologies.  Bio  Fuels  America,  California 
Solar  Energy  Industries.  Clements  Environmental 
Corporation,  Environmental  Advocates, 
Environmental  and  Energy  Study  Institutes.  Friends 
of  the  Earth,  Full  Circle  Energy  Project.  Inc..  Green 
Party  of  Rhode  Island.  Greenpeace  U.S.A..  Network 
for  Environmental  and  Economic  Responsibility  of 
the  United  Church  of  Christ.  New  Jersey 
Environmental  Watch.  New  Mexico  Solar  Energy 
Association.  Ch^on  Environmental  Council,  Public 
Citizen.  Solar  Energy  Industries  Association,  the 
SUN  DAY  Campaign. 
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Section  202(a)(1)  directs  the 
.  Administrator  to: 

'f  *  *  by  regulation  prescribe  (and  from  time 
to  time  revise)  in  accordance  with  the 
provisions  of  this  section,  standards 
applicable  to  the  emission  of  any  air 
pollutant  from  any  class  or  classes  of  new 
motor  vehicles  or  new  motor  vehicle  engines, 
which  in  his  judgment  cause,  or  contribute 
to.  air  poilutfon  which  may  be  reasonably 
anticipated  to  endanger  public  health  or 
welfare. 

Section  302(g)  of  the  Act  defines  "air 
pollutant"  as  "any  air  pollution  agent  or 
combination  of  such  agents,  including 
any  physical,  chemical,  biological, 
radioactive  *   *   *  substance  or  matter 
which  is  emitted  into  or  otherwise 
enters  the  ambient  air." 

Petitioners  state  that  the  four 
greenhouse  gases  identified  in  their 
petition  have  been  determined  to 
accelerate  global  warming.  In  addition, 
they  argue  that  C02  has  already  been 
determined  by  EPA  to  be  an  air 
pollutant.2  Thus,  they  conclude  that  all 
ioui  greenhouse  gases  meet  the 
definition  of  "air  pollutant"  under 
section  302(g). 

j  1  Further,  petitioners  assert  that  EPA 
must  regulate  these  greenhouse  gas 
emissions  from  new  motor  vehicles  and 
engines  because  they  endanger  public 
health  or  welfare.  Petitioners  state  that 
when  determining  what  constitutes  an 
endangerment  to  public  health  or 
welfare,  the  CAA  allows  the 
Administrator  to  make  a  precautionary 
decision  to  regulate  a  pollutant  that 
"may  reasonably  be  anticipated"  to 
endanger  public  health  or  welfare.  The 
petitioners  point  to  statements  by  EPA 
and  other  Federal  agencies  as  a  basis  for 
findings  that  global  warming  caused  by 
these  emissions  may  reasonably  be 
anticipated  to  endanger  public  health 
and  welfare.  The  threats  to  public  health 
listed  by  the  petitioners  include 
increased  occiurence  of  infectious, 
vector-borne  and  water-borne  diseases, 
as  well  as  direct  effects  on  hiunan 
health  fi'om  heat  stress,  increased  skin 
cancer,  cataracts  and  immune  system 
suppression. 

The  petitioners  also  seek  EPA 
regulation  of  these  greenhouse  gases  on 
the  basis  that  they  may  reasonably  be 
anticipated  to  endanger  public  welfare. 


'  Petitioners  cite  the  memorandum  from  Jonathan 
Z.  Cannon,  General  Counsel  to  Carol  Browner, 
Administrator,  entitle  "EPA's  Authority  to  Regulate 
Pollutants  Emitted  by  Electric  Power  gneraltion 
Sources,"  April  10, 1998.  EPA  prepared  this 
opinion  in  response  to  a  Congressional  request.  The 
opinion  states  that  each  of  four  substances  emitted 
from  electric  power  generating  units,  sulfur  dioxide, 
nitrogen  oxides,  mercury,  and  carbon  dioxide,  foils 
within  the  definition  of  "air  pollutant"  under 
section  302(g)  of  the  CAA. 


as  defined  in  the  Clean  Air  Act.  Section 
302(h)  provides: 

All  language  referring  to  effects  on  welfare 
includes,  but  is  not  limited  to,  effects  on 
soils,  water,  crops,  vegetation,  man-made 
materials,  animals,  wildlife,  weather, 
visibility,  and  climate,  damage  to  and 
deterioration  of  property,  and  hazards  to 
transportation,  as  well  as  effects  on  economic 
values  and  on  personal  comfort  and  well- 
being,  whether  caused  by  transformation, 
conversion,  or  combination  with  other  air 
pollutants. 

Petitioners  anticipate  environmental 
harm  from  global  wanning  to  water 
resources,  rangelands,  forests,  wetlands, 
fisheries,  and  bird  populations. 
Petitioners  also  anticipate  harm  to 
human  welfare  in  the  form  of  reduced 
food  production,  in  part  due  to 
increased  pest  populations,  extreme 
weather,  rising  sea  levels,  reduced  fi«sh 
water  quality  and  quantity,  and 
increased  air  pollution  and  allergens. 

Petitioners  next  argue  that  it  is 
technically  feasible  to  reduce 
greenhouse  gas  emissions  from  new 
motor  vehicles  and  engines.  They 
conclude  that  technology  exists  to 
reduce  C02  through  increasing  the  fuel 
efficiency  of  new  vehicles.  They  also 
maintain  that  setting  standards  would 
lead  to  rapid  market  introduction  of 
hybrid-electric  and  zero-emission 
vehicles. 

Finally,  petitioners  maintain  that  the 
Administrator  has  a  mandatory  duty  to 
regulate  greenhouse  gas  emissions, 
given  EPA  findings  to  date.  They  further 
argue  that  "the  precautionary  purpose  of 
the  CAA  supports"  regulating  these 
gases  even  if  the  Agency  believes  there 
is  some  scientific  uncertainty  regarding 
these  issues.  Petitioners  cite  Lead 
Industries  Assoc.  Inc.  v.  EPA  and  Ethyl 
Corp  V.  EPA  in  support  of  this  principle 
(647  F.2d  1130  (DC  Cir.  1980);  541  F.2d 
1  (DC  Cir.)  (en  banc)  cert,  denied  426 
U.S.  941  (1976). 

n.  Request  for  Comment 

EPA  requests  comment  on  all  the 
issues  raised  in  CTA's  petition  for 
regulation  of  emissions  of  greenhouse 
gases  from  new  motor  vehicles  and 
engines  imder  CAA  section  202(a)(1).  In 
particular.  EPA  requests  comment  on 
any  scientific,  technical,  legal,  economic 
or  other  aspect  of  these  issues  that  may 
be  relevant  to  EPA's  consideration  of 
this  petition.  EPA  has  not  yet  made  any 
decisions  on  how  to  respond  to  this 
petition,  apart  from  the  decision  to 
request  public  conunent.  A  full  copy  of 
the  CTA  Petition  and  all  supporting 
materials  can  be  found  in  the  docket  for 
this  action. 


Dated:  January  12.  2001. 

Robert  Perciasepe, 

Assistant  Administrator.  Office  of  Air  and 
Radiation. 

(PR  Doc.  01-1979  Filed  1-22-01;  8:45  am] 

BtLLMG  CODE  6S60-SO-U 


ENVIRONIMENTAL  PROTECTION 
AGENCY 

[FRL-693ft-1] 

Meeting  of  the  Local  Government 
Advisory  Committee 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  The  Local  Government 
Advisory  Committee  will  meet  on 
February  8-9,  2001,  in  San  Diego,  CA. 
At  this  meeting,  members  of  the  LGAC's 
Resolution  Session  Team  will  present  to 
the  fidl  Committee  the  agreements 
reached  at  the  Resolution  Session  on 
December  8.  2000,  for  the  consideration 
and  acceptance  by  the  fidl  Committee. 
The  Resolution  Session  was  a  meeting 
between  an  LGAC  team  and  a  Small 
Community  Advisory  Subcommittee 
(SCAS)  team  to  resolve  issues  regarding 
how  the  two  groups  work  together — 
intra-conunittee  management  issues. 
The  Issues  and  Process  Subcommittees 
of  the  LGAC  will  update  the  full 
Committee  on  their  progress  since  the 
previous  meeting  and  continue  to  work 
on  their  recommendations  under 
development,  including  Total  Maximum 
Daily  Load,  Ozone/PM  2.5,  Land  Use 
Credits  and  EPA's  Public  Involvement 
Policy.  The  full  Committee  also  will 
consider  for  adoption  recommendations 
developed  by  SCAS  concerning 
sustainability  and  the  EPA  small  town 
enforcement  policy. 

The  Committee  will  hear  comments 
fi'om  the  public  between  2:00  p.m.  and 
2:15  p.m.  on  February  8.  Each 
individual  or  organization  wishing  to 
address  the  Conunittee  will  be  allowed 
a  minimiun  of  three  minutes.  Please 
contact  the  Designated  Federal  Officer 
(DFO)  at  the  number  listed  below  to 
schedule  agenda  time.  Time  will  be 
allotted  on  a  first  come,  first  served 
basis. 

This  is  an  open  meeting  and  all 
interested  persons  are  invited  to  attend. 
Meeting  minutes  will  be  available  after 
the  meeting  and  can  be  obtained  by 
wTitten  request  from  the  DFO.  Members 
of  the  public  are  requested  to  call  the 
DFO  at  the  number  listed  below  if 
planning  to  attend  so  that  arrangements 
can  be  made  to  comfortably 
accommodate  attendees  as  much  as 
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possible.  However,  seating  will  be  on  a 
first  come,  first  served  basis. 
DATES:  The  meeting  will  begin  at  9:00 
a.m.  on  Thursday,  February  8  and 
conclude  at  4:00  p.m.  on  February  9, 
2001. 

ADDRESSES:  The  meetings  will  be  held 
in  San  Diego,  California  at  the  Qty  of 
San  Diego's  Environmental  Services 
Department  located  at  9601  Ridgehaven 
Court  in  the  auditorium. 

Requests  for  Minutes  and  other 
information  can  be  obtained  by  writing 
the  DFO  at  1200  Pennsylvania  Avenue, 
NW  (1306A),  Washington.  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
DFO  for  this  Committee  is  Denise 
Zabinski  Ney.  She  is  the  point  of  contact 
for  information  concerning  any 
Committee  matters  and  can  be  reached 
by  calling  (202)  564-3684  or  by  email  at 
ney.denise^pa.gov. 

Dated:  January  12.  2001. 
Denise  Zabinsld  Ney, 

Designated  Federal  Officer,  Local  Government 
Advisory  Committee. 

[PR  Doc.  01-1978  Filed  1-22-01;  8:45  am] 
■HJJNQ  cooc  asw-so-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-51957A;  FRL-6766-1] 

Prwnanufacture  Notice  for  Certain  New 
Ctiemlcais;  Extension  of  Review 


AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  EPA's 
extension  of  the  review  periods  for  an 
additional  90-days  for  the  consolidated 
premanufacture  notice  (PMN)  P-01— 46 
through  P-01-51,  under  the  authority  of 
section  5(c)  of  the  Toxic  Substances 
Control  Act  (TSCA).  The  review  periods 
will  now-expire  on  April  10,  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

general  information  contact:  Barbara 
Cunningham,  Director,  Environmental 
Assistance  Division,  Office  of  Pollution 
Prevention  and  Toxics  (7401), 
Environmental  Protection  Agency,  Ariel 
Rios  Bldg.,  1200  Pennsylvania  Ave.. 
NW..  Washington,  DC  20460;  telephone 
niunber:  (202)  554-1404;  e-mail  address: 
TSCA-Hotline©epa.gov. 

For  technical  information  contact. 
Darlene  Jones,  New  Chemicals  Notice 
Management  Branch.  Chemical  Control 
Division  (7405).  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  Ariel  Rios  Bldg., 
1200  Pennsylvania  Ave.,  NW., 


Washington,  DC  20460;  telephone 
number:  (202)  260-2279;  e-mail 
address:  Darlene  Jones@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

On  October  13,  2000,  EPA  received 
the  consolidated  PMN  P-01-46  through 
P-01-51  for  new  chemical  substances, 
identified  as  modified  alkyl  esters.  The 
submitter  claimed  the  company  name, 
specific  chemical  identity,  production 
volume,  use  information,  process 
information,  and  other  information  to  be 
confidential  business  information. 
Notice  of  receipt  was  published  in  the 
Federal  Register  on  November  9,  2000, 
(65  FR  67367)  (FRL-6754-8).  Prior  to 
this  extension,  the  90-day  review 
periods  were  scheduled  to  expire  on 
January  10.  2001. 

n.  What  Action  is  the  Agency  Taking? 

Pursuant  to  section  5(c)  of  TSCA,  EPA 
is  extending  the  review  periods  for  PMN 
P-01-46  through  P-01-51  an  additional 
90  days.  As  extended,  the  review 
periods  for  this  consolidated  PMN  will 
now  expire  on  April  10,  2001. 

m.  What  is  the  Agency's  Authority  Cor 
Taking  this  Action? 

EPA  finds  that  there  is  good  cause  to 
extend  the  consolidated  PMN  review 
periods.  Based  on  its  analysis.  EPA  may 
need  to  regulate  the  substances 
submitted  for  review  in  this 
consolidated  PMN  under  section  5  of 
TSCA.  The  Agency  requires  an 
extension  of  the  review  periods,  as 
authorized  by  section  5(c)  of  TSCA,  to 
investigate  further  potential  risk,  to 
examine  its  regulatory  options,  and  to 
prepare  the  necessary  docimients, 
should  regulatory  action  be  required. 

IV.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  or  Other  Related  Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
docxunent.  on  the  Home  Page  select 
"Laws  and  Regulations."  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"FEDERAL  REGISTER-Environmental 
Documents."  You  can  also  go  directly  to 
the  FEDERAL  REGISTER  listings  at  http:// 
wMrw.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPPTS-51957A.  PMNs  are  available  for 
public  inspection  in  the  TSCA 
Nonconfidential  Information  Center, 
North  East  Mall  Rm.  B-607,  Waterside 
Mall.  401  iCl  St.,  SW.,  Washington,  DC. 


The  Center  is  open  from  noon  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  of  the 
Center  is  (202)  260-7099. 

List  of  Subjects 

Environmental  protection,  extension 
of  premanufacture  notice  review 
periods. 

Dated:  January  10,  2001. 


Flora  Chow, 

Chief  New  Chemicals  Notice  Management 
Branch,  Office  of  Pollution  Prevention  and 
Toxics. 

IFR  Doc.  01-2048  Filed  1-22-01;  8:45  a.m. 

BHJJNO  COOe  6880-60-8 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6936-5] 

Request  for  Statement  of 
Qualifications  (RFQ)  for  Modeling,  QIS, 
Data  Analysis  and  Information 
Management  Support  to  the 
Chesapeake  Bay  Program 

AGENCY:  Environmental  Protection 

Agency. 

action:  Notice. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  issuing  a 
request  for  statement  of  qualifications 
for  organizations  interested  in  assisting 
the  Chesapeake  Bay  Program  in  its  effort 
to  provide  the  Modeling.  CIS.  Data 
Analysis  and  Information  Management 
support  for  the  Bay  Program 
partnership.  Applicants  must  be  a  local, 
state,  interstate  agencies,  academic 
institution,  or  other  nonprofit 
organizations.  Note,  this  is  a  request  for 
qualifications  for  the  benefit  of  the 
Chesapeake  Bay  Program  partnership 
and  not  for  direct  benefit  to  EPA. 
Fimding  will  be  provided  to  an 
organization  imder  the  authority  of  the 
Clean  Water  Act,  Section  117. 

The  RFQ  is  available  at  the  following 
web-site:  http://www.epa.gov/r3chespk/ 
You  may  also  request  a  copy  by  calling 
Robert  Shewack  at  410-267-9856  or  by 
E-mail  at:  shewack.robert@epa.gov. 
Statement  of  qualifications  (an  original 
and  eight  (8)  copies)  must  be 
postmarked  no  later  than  February  20, 
2001 .  Any  late,  incomplete  or  fax 
proposals  will  not  be  considered. 

William  Matuszeski, 

Director.  Chesapeake  Bay  Program. 

[FR  Doc.  01-1977  Filed  1-22-01;  8:45  ami 

BILLING  CODE  a660-60-M 


Federal  Register / Vol.  66,  No.  15 /Tuesday,  January  23,  2001 /Notices 


7489 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-6936-3] 

Underground  Injection  Control 
Program  Hazardous  Waste  Injection 
Restrictions;  Petition  for  Exemption- 
Class  I  Hazardous  Waste  Injection;  E. 
I.  du  Pont  de  Nemours  &  Co.,  inc. 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Final  Decision  on  No 
Migration  Petition  Reissuance. 

SUMMARY:  Notice  is  hereby  given  that  an 
exemption  to  the  land  disposal 
restrictions  under  the  1984  Hazardous 
and  Solid  Waste  Amendments  to  the 
Resource  Conservation  and  Recovery 
Act  has  been  granted  to  E.  L  du  Pont  de 
Nemours  &  Co.,  Inc.  (DuPont)  for  11 
Class  I  injection  wells  located  at 
Victoria,  Texas.  As  required  by  40  CFR 
part  148,  the  company  has  adequately 
demonstrated  to  the  satisfaction  of  the 
Environmental  Protection  Agency  by  the 
petition  and  supporting  documentation 
that,  to  a  reasonable  degree  of  certainty. 
there  will  be  no  migration  of  hazardous 
constituents  from  the  injection  zone  for 
as  long  as  the  waste  remains  hazardous. 
This  final  decision  allows  the 
underground  injection  by  DuPont.  of  the 
specific  restricted  hazardous  wastes 
identified  in  the  exemption,  into  Class 
I  hazardous  waste  injection  wells  Nos. 
WDW-142,  WDW-143,  WDW-144, 
WDW-4.  WDW-28.  WDW-29,  WDW- 
30.  WDW-105.  WDW-106.  WDW-145. 
WDW-271  at  the  Victoria.  Texas  ' 
facility,  until  December  31.  2007,  or 
when  starting  on  January  1,  2001,  4733 
million  gallons  have  been  injected  into 
the  Main  Catahoula  Sand  or  2630 
million  gallons  have  been  injected  into 
the  Lower  Catahoula  Sand,  whichever 
occurs  first,  unless  EPA  moves  to 
terminate  the  exemption  under 
provisions  of  40  CFR  148.24.  Additional 
conditions  included  in  this  final 
decision  may  be  reviewed  by  contacting 
the  Region  6  Ground  Water/UIC  Section. 
As  required  by  40  CFR  148.22(b)  and 
124.10,  a  public  notice  was  issued 
November  13,  2000.  The  public 
comment  period  closed  on  December 
28,  2000.  No  comments  were  received. 
This  decision  constitutes  final  Agency 
action  and  there  is  no  Administrative 
appeal.  This  decision  may  be  reviewed/ 
appealed  in  compliance  with  the 
Administrative  Procedure  Act. 
DATES:  This  action  is  effective  as  of 
January  12,  2001. 

ADDRESSES:  Copies  of  the  petition  and 
all  pertinent  information  relating  thereto 
are  on  file  at  the  following  location: 


Environmental  Protection  Agency, 
Region  6,  Water  Quality  Protection 
Division,  Source  Water  Protection 
Branch  (6WQ-S),  1445  Ross  Avenue, 
Dallas,  Texas  75202-2733. 
FOR  FURTHER  INFORMATION  CONTACT: 
Philip  Dellinger,  Chief,  Ground  Water/ 
UIC  Section.  EPA — Region  6.  telephone 
(214)  665-7165. 

Joan  E.  Brown, 

Acting  Division  Director,  Water  Quality 
Protection  Division  (6WQ). 

[FR  Doc.  01-1980  Filed  1-22-01;  8:45  am] 
BILLING  CODE  6S60-50-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  01-105] 

Emergency  Alert  System  National 
Advisory  Committee;  Meeting 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUMMARY:  On  January  18,  2001,  the 
Commission  released  a  public  notice 
announcing  the  February  23,  2001, 
meeting  and  agenda  of  the  Emergency 
Alert  System  National  Advisory 
Committee  (NAG).  The  meeting  will 
serve  to  advise  the  Commission  on 
Emergency  Alert  System  issues. 
DATES:  February  23,  2001,  9:00  a.m.- 
12:00  (noon). 

ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  SW, 
Commission  Meeting  Room, 
Washington,  EK:  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bonnie  Gay,  Federal  Communications 
Commission.  445  12th  Street,  SW. 
Washington.  DC  20554  (phone:  (202) 
418-1228)  (fax:  (202)  418-2817). 
SUPPLEMENTARY  INFORMATION:  In  1994, 
the  Federal  Communications 
Commission  (FCC)  established  the 
Emergency  Alert  System  (EAS)  to 
replace  the  Emergency  Broadccist 
System  (EBS).  EAS  uses  various 
communications  technologies,  such  as 
broadcast  stations  and  cable  systems,  to 
alert  the  public  regarding  national,  state 
and  local  emergencies.  At  the  same 
time,  the  FCC  added  a  new  Part  11  to 
its  rules  containing  EAS  regulations.  47 
CFR  Part  11.  The  National  Advisory 
Committee  (NAG)  was  established  to 
assist  the  FCC  in  administering  EAS.  Its 
fourth  annual  meeting  will  be  held  on 
February  23,  2001,  in  Washington.  DC 
and  the  general  topic  will  be  emergency 
communication  matters  relating  to  EAS. 

Summary  of  Proposed  Agenda 

— Registration 


—Welcome,  NAG  Chair 

— FCC  Remarks 

— Presentations  by  the  National  Weather 
Service  and  the  Federal  Emergency 
Management  Agency 

— FCC  update  on  EAS  actions 

— Reports  from  NAG  working  groups 

— Reports  bom  the  Society  of  Broadcast 
Engineers  and  the  Society  of  Gable 
Telecommunications  Engineers 
Working  Groups  and  PEP  AC 

— NAG  working  group  reports 

— Future  EAS  requirements  and  NAG 
recommendations  to  FCC 

— Other  business 

— Adjournment 

Administrative  Matters 

Attendance  at  the  NAG  meeting  is 
open  to  the  public,  but  limited  to  space 
availability.  Members  of  the  general 
public  may  file  a  written  statement  with 
the  FCC  at  the  above  contact  address 
before  or  after  the  meeting.  Members  of 
the  public  wishing  to  make  an  oral 
statement  during  the  meeting  must 
consult  with  the  NAG  at  the  above  FCC 
contact  address  prior  to  the  meeting. 
Minutes  of  the  meeting  will  be  available 
after  the  meeting  at  the  above  contact 
address. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  01-1942  Filed  1-22-01;  8:45  am] 

BILLING  CODE  6712-01-P 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Shares  of  Bank  or  Bank 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  February 
7,2001. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies.  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 
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1.  Harold  and  Velma  Doughty,  as 
trustees  of  the  Harold  Doughty 
Revocable  Trust,  Altus,  Oklahoma;  to 
acquire  voting  stiares  of  FSB  Bancorp, 
Inc.,  Altus,  Oklahoma,  and  thereby 
indirectly  acquire  voting  shares  of  First 
State  Bank  of  Altus,  Altus,  Oklahoma. 

2.  Margaret  Lauritzen  Dodge,  Omaha, 
Nebraska;  to  acquire  voting  shares  of 
Loomis  Company,  Omaha,  Nebraska. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  18.  2001. 
Robert  deV.  Frierson 
Associate  Secretary  of  the  Board. 
[FR  Doc.  01-2032  Filed  1-22-01;  8:45  am] 
aiLUNG  COM  eio-oi-s 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Banic  Hoiding  Companies; 
Correction 

This  notice  corrects  a  notice  (FR  Doc. 
00-33398)  published  on  page  110  of  the 
issue  for  Tuesday,  January  2,  2001. 

Under  the  Federal  Reserve  Bank  of 
Cleveland  heading,  the  entry  for  Fifth 
Third  Bancorp,  Grand  Rapids, 
Michigan,  is  revised  to  read  as  follows: 

A.  Federal  Reserve  Bank  of  Cleveland 
(Paul  Kaboth,  Banking  Supervision) 
1455  East  Sixth  Street,  Cleveland,  Ohio 
44101-2566: 

1 .  Fifth  Third  Bancorp,  Cincinnati, 
Ohio;  to  form  a  subsidiary  bank  holding 
company.  Fifth  Third  Financial, 
Cincinnati,  Ohio  (FTF);  to  acquire, 
indirectly  through  FTF,  100  percent  of 
the  voting  shares  of  Old  Kent  Financial 
Corporation.  Grand  Rapids,  Michigan, 
and  thereby  indirectly  acquire  Old  Kent 
Bank,  Grand  Rapids,  Michigan,  and  Old 
Kent  Bank,  N.A.,  Jonesville,  Michigan; 
and  to  hold  and  exercise  an  option  to 
purchase  up  to  19.9  percent  of  the 
outstanding  shares  of  Old  Kent 
Financial  Corporation's  common  stock 
upon  the  occurrence  of  certain  events 
(this  option  would  expire  on 
consummation  of  the  acquisition). 

In  connection  with  this  matter.  Fifth 
Third  Bancorp  has  also  given  notice  of 
its  intent  to  acquire,  indirectly  through 
FTF,  Old  Kent  Securities  Corporation, 
Grand  Rapids,  Michigan,  and  thereby 
engage  in  permissible  financial  and 
investment  advisory  activities  pursuant 
to  §§  225.28(b)(6)  and  (7)  of  Regulation 
Y;  Old  Kent  Financial  Life  Insurance 
Corporation,  Grand  Rapids,  Michigan, 
and  thereby  engage  in  permissible  credit 
related  reinsurance  activities  piusuant 
to  §  225.28(b)(ll)  of  Regulation  Y;  and 
Gladshire  Limited  Dividend  Housing 
Association  LP;  Pleasant  Prospect 
Limited  EHvidend  Housing  Association 
LP;  Moimt  Mercy  Limited  Partnership; 


Grand  Rapids  Hope  II  Limited 
Partnership;  Grand  Rapids  Hope 
Limited  Partnership;  Michigan  Capital 
Fund  For  Housing  Limited  Partnership 
I;  Trinity  Village  II  Limited  Dividend 
Housing  Ass'n  LP;  Pleasant  Prospect  II 
Limited  Dividend  Housing  Ass'n  LP; 
Michigan  Capital  Fund  for  Housing 
Limited  Partnership  II;  New  Hope 
Homes  Limited  Dividend  Housing  Ass'n 
LP;  Hayward-Wells  Limited  Dividend 
Housing  Ass'n  LP;  Independence 
Village  of  Brighton  Limited  Dividend 
Housing  Association  LP;  CFSB  - 
Eastbrook  Apartments  Investor,  LLC; 
and  Eastbrook  Apartments  Limited 
Dividend  Housing  Ass'n  LP,  and 
thereby  engage  in  permissible 
community  development  activities 
pursuant  to  §  225.28(b)(12)  of 
Regulation  Y. 

Comments  on  this  application  must 
be  received  by  January  26,  2001. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  17,  2001. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  01-1910  Filed  01-22-01;  8:45  am] 
8HJJNG  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Formations  of.  Acquisitions  by,  and 
Mergers  of  Banit  Holding  Companies; 
Correction 

This  notice  corrects  a  notice  (FR  Doc. 
01-159)  published  on  page  798  of  the 
issue  for  Thursday,  January  4,  2001. 

Under  the  Federal  Reserve  Bank  of 
San  Francisco  heading,  the  entry  for 
Franklin  Resources,  Inc.,  San  Mateo, 
California,  is  revised  to  read  as  follows: 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva,  Consumer 
Regulation  Group)  101  Market  Street, 
San  Francisco,  California  94105-1579: 

1.  Franklin  Resources,  Inc.  San  Mateo, 
California;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Fiduciary  Trust 
Company  International,  New  York.  New 
York. 

In  connection  with  this  application. 
Applicant  also  has  applied  to  acquire 
Franklin  Templeton  Bank  &  Trust 
F.S.B.,  Sah  Lake  City,  Utah,  and  thereby 
engage  in  operating  a  savings 
association,  pursuant  to 
§  225.28(b)(4)(ii)  of  Regulation  Y. 

Comments  on  this  application  must 
be  received  by  January  29,  2001. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  17,  2001. 
Roliert  deV.  Frierson. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  01-1911  Filed  01-22-01;  8:45  am) 
BILLMQ  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Formations  of.  Acquisitions  by,  and 
Mergers  of  BanIc  Hoiding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  16, 
2001. 

A.  Federal  Reserve  Bank  of  New 
York  (Betsy  Buttrill  White,  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045-0001: 

1.  Financial  Institutions,  Inc., 
Warsaw,  New  York;  to  acquire  100 
percent  of  the  voting  shares  of  and 
merge  with  Bath  National  Corporation, 
Bath,  New  York,  and  thereby  indirectly 
acquire  Bath  National  Bank,  Bath,  New 
York. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  18,  2001. 
Robert  deV.  Frierson. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  01-2031  Filed  1-22-01;  8:45  am] 
BILUNG  COOE  6210-01-S 
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FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Activities 

'  The  companies  listed  in  this  notice 
heve  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  RegulaUon  Y  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 
bank  holding  companies  may  be 
obtained  from  the  National  Information 
Center  website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  February  16,  2001. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Michael  E.  Collins,  Senior 
Vice  President)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105- 
1521: 

1.  TheBancorp.com,  Inc.,  Wilmington, 
Delaware;  to  acquire  G&L  Holding 
Group,  Inc.,  Pensacola,  Florida,  and 
thereby  engage  in  owning,  controlling  or 
operating  a  savings  association, 
pursuant  to  §  225.28(b)(4)(ii)  of 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  17.  2001. 
Robert  deV.  Frierson. 
Associate  Secretary  of  the  Board. 
(FR  Doc.  01-1909  Filed  1-22-01:  8:45  ami 

BILUNG  COOE  6210-01-S 


FEDERAL  TRADE  COMMISSION 

Revised  Jurisdictional  Thresholds  for 
Section  8  of  the  Clayton  Act 

agency:  Federal  Trade  Commission. 
action:  Notice. 


SUMMARY:  The  Federal  Trade 
Commission  announces  the  revised 
thresholds  for  interlocking  directorates 
required  by  the  1990  amendment  of 
Section  8  of  the  Clayton  Act.  Section  8 
prohibits,  with  certain  exceptions,  one 
person  from  serving  as  a  director  or 
officer  of  two  competing  corporations  if 
two  thresholds  are  met.  Competitor 
corporations  are  covered  by  Section  8  if 
each  one  has  capital,  surplus,  and 
undivided  profits  aggregating  more  than 
$10,000,000,  with  the  exception  that  no 
corporation  is  covered  if  the  competitive 
sales  of  either  corporation  are  less  than 
$1,000,000.  Section  8(a)(5)  requires  the 
Federal  Trade  Commission  to  revise 
those  thresholds  annually,  based  on  the 
change  in  gross  national  product.  The 
new  thresholds,  which  tjike  effect 
immediately,  are  $18,142,000  for 
Section  8(a)(1),  and  $1,814,200  for 
Section  8(a)(2)(A). 
EFFECTIVE  DATE:  January  23,  20001. 
FOR  FURTHER  INFORMATION  CONTACT:  H. 
Gabriel  Dagen,  Bureau  of  Competition, 
Office  of  Accounting  and  Financial 
Analysis,  (202)  326-2573.  (Authority:  15 
U.S.C.  19(a(5)). 

By  direction  of  the  Commission. 
Donald  S.  Clark. 
Secretary. 
[FR  Doc.  01-2045  Filed  1-22-01;  8:45  am] 

BILUNG  COOE  S7SO-01-M 


FEDERAL  TRADE  COMMISSION 

Public  Roundtable  on  Dispute 
Resolution  for  Online  Business-to- 
Consumer  Contracts 

agency:  Federal  Trade  Commission. 
ACTION:  Notice  announcing  Public 
Fonun. 

SUMMARY:  The  Federal  Trade 
Commission  (the  "FTC")  will  hold  a 
roundtable  discussion  on  (1) 
recommendations  by  business  and 
consumer  groups  on  alternative  dispute 
resolution  (ADR)  for  online  consumer 
disputes;  and  (2)  a  proposed  provision 
in  the  Preliminary  Draft  Convention  on 
Jurisdiction  and  Foreign  Judgments  in 
Civil  and  Commercial  Matters  being 
negotiated  by  the  Hague  Conference  on 
Private  International  Law  that  provides 
special  jurisdiction  rules  for 
international  consumer  contracts. 
DATE  AND  LOCATION:  The  roundtable  will 
be  held  on  Tuesday,  February  6,  2001, 
beginning  at  9:30  a.m.,  at  the  Federal 
Trade  Commission.  Room  432,  600 
Pennsylvania  Avenue  NW.,  Washington. 
DC.  Registration  is  not  required. 
Requests  for  participation  as  a  panelist 
should  be  directed  to  Maneesha  Mithal, 


Attorney,  Bureau  of  Consumer 
Protection,  Federal  Trade  Commission, 
phone:  (202)  326-2771,  facsimile:  (202) 
326-3392,  e-mail:  mmithal@ftc.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maneesha  Mithal.  Attorney,  Bureau  of 
Consumer  Protection,  Federal  Trade 
Commission,  phone:  (202)  326-2771, 
facsimile:  (202)  326-3392,  e-mail: 
mmithal@ftc.gov. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  electronic  marketplace,  which 
has  opened  the  door  to  international 
business-to-consumer  transactions  on  an 
unprecedented  scale,  provides 
enormous  benefits.  For  consumers,  it 
offers  24-hour  access  to  sellers  around 
the  globe;  for  businesses,  it  ofi^ers  access 
to  a  worldwide  market.  For  both 
business  and  consumers,  it  offers 
tremendous  efficiencies.  This  online 
marketplace  also  has  created  challenges; 
among  them,  how  best  to  resolve 
disputes  involving  cross-border 
consumer  transactions.  Consumers  must 
be  confident  that  they  will  have  access 
to  redress  for  problems  arising  in  the 
online  marketplace.  In  many  instances, 
consumers  face  unique  difficulties  in 
resolving  problems  arising  out  of  online 
transactions,  such  as  language  and 
cultural  differences,  inconvenience  and 
expense  that  may  result  from  the 
distance  between  the  parties,  and 
problems  with  litigation,  including 
difficulties  in  establishing  jurisdiction, 
determining  the  applicable  law,  and 
enforcing  judgments.  In  addition  to 
facing  similar  burdens,  businesses  must 
determine  where  they  could  be  subject 
to  jurisdiction  and  which  laws  might 
apply  to  them,  which  could 
significantly  increase  the  cost  of  doing 
business  online. 

The  FTC  has  held  two  workshops  on 
these  and  related  issues.  The  first,  in 
June  1999,  explored  questions  related  to 
core  consumer  protections;  online 
disclosures  that  consumers  need  to  feel 
safe  when  shopping  online;  jurisdiction; 
applicable  law;  and  the  roles  of  the 
private  sector  and  international  bodies 
in  addressing  consumer  protection 
issues.  The  findings  from  this  workshop 
informed  the  OECD  voluntary 
Guidelines  on  Consumer  Protection  in 
Electronic  Commerce,  which  were 
issued  in  December  1999.  The 
Guidelines  encouraged  industry, 
government  and  constuners  to  work 
together  to  develop  inexpensive,  easy- 
to-understand  and  acceptable  ADR 
mechanisms.  The  FTC's  Bureau  of 
Consumer  Protection  issued  a  report  on 
this  first  workshop  in  September  2000, 
which  can  be  found  at  <http:// 


7492 


Federal  Register /Vol.  66,  No.  15 /Tuesday,  January  23.  2001 /Notices 


www.ftc.gov/bcp/icpw/lookingahead/ 
lookingabead.btm>.  The  second 
workshop,  on  ADR  for  online  consumer 
transactions,  was  sponsored  jointly  with 
the  Department  of  Commerce  in  June 
2000.  A  siunmary  of  that  workshop  can 
be  foimd  at  <http://www.ftc.gov/bcp/ 
altdisresolution/index.htm> . 

A  consensus  emerged  at  these 
workshops  about  the  need  to  develop 
and  implement  ADR  programs  to 
resolve  online  consumer  disputes. 
Outstanding  issues  include  whether 
ADR  programs  should  be  governed  by 
minimum  legal  standards  for  fairness 
and  effectiveness,  whether  ADR 
programs  should  be  binding  and/or 
mandatory  for  the  consumer,  whether 
results  of  particular  ADR  programs 
should  be  confidential,  and  what  rules 
of  decisions  should  apply  to  ADR 
programs.  At  our  workshops,  certain 
private  sector  organizations,  including 
the  TransAtlantic  Consumer  Dialogue 
and  the  Global  Business  Dialogue  on 
Electronic  Commerce,  have  made 
specific  recommendations  on  these 
issues. 

Although  ADR  programs  will  reduce 
the  niunber  of  online  disputes  that 
result  in  litigation,  some  litigation  is 
inevitable.  Such  cases  will  likely  raise 
the  question  of  which  covut  has 
jurisdiction  over  a  dispute.  Currently,  in 
cases  involving  contractual  disputes, 
U.S.  courts  generally  allow  consumers 
to  sue  out-of-state  businesses  in 
consiuners'  home  coiuts;  however,  in 
some  domestic  consiuner  contract  cases, 
courts  have  upheld  choice-of-forum 
clauses  designating  the  business'  home 
court  as  the  applicable  forum.  It  is 
imclear  how  U.S.  courts  would  treat  a 
clause  designating  a  foreign  forum  in  a 
consiuner  contract,  as  U.S.  coiuts  have 
not  directly  addressed  this  issue. 

For  several  years,  FTC  staff  has 
expressed  concerns  about  the  use  of 
choice-of-fbrum  clauses  in  consumer 
contracts  concluded  over  the  Internet. 
At  the  same  time,  FTC  staff  recognizes 
industry's  legitimate  concerns  about  the 
potential  for  increased  costs  associated 
with  litigating  disputes  around  the 
world. 

The  Preliminary  Draft  Convention  on 
Jurisdiction  and  Foreign  Judgments  in 
Civil  and  Commercial  Matters,  which  is 
currently  being  negotiated  by  the  Hague 
Conference  on  Private  International 
Law,  offers  one  possible  international 
resolution  of  this  jurisdiction  issue.  The 
Convention,  if  ratified,  would  create 
jurisdictional  rules  governing 
international  lawsuits  and  provide  for 
recognition  and  enforcement  of 
judgments  by  the  courts  of  signatory 
coimtries.  Article  7  of  the  draft 
Convention  contains  jurisdiction  rules 


for  international  consumer  contracts.  It 
provides  that: 

1.  A  plaintiff  who  concluded  a 
contract  for  a  purpose  which  is  outside 
its  trade  or  profession,  hereafter 
designated  as  the  consumer,  may  bring 
a  claim  in  the  courts  of  the  State  in 
which  it  is  habitually  resident,  if 

(a)  The  conclusion  of  the  contract  on 
which  the  claim  is  based  is  related  to 
trade  or  professional  activities  that  the 
defendant  has  engaged  in  or  directed  to 
that  State,  in  particular  in  soliciting 
business  through  means  of  publicity, 
and 

(b)  The  consumer  has  taken  the  steps 
necessary  for  the  conclusion  of  the 
contract  in  that  State. 

2.  A  claim  against  the  consumer  may 
only  be  brought  by  a  person  who 
entered  into  the  contract  in  the  course 
of  its  trade  or  profession  before  the 
courts  of  the  State  of  the  habitual 
residence  of  the  consumer. 

3.  The  parties  to  a  contract  within  the 
meaning  of  paragraph  1  may,  by  an 
agreement  which  conforms  with  the 
requirements  of  Article  4,  make  a  choice 
of  court — 

(a)  If  such  agreement  is  entered  into 
after  the  dispute  has  arisen,  or 

(b)  To  the  extent  only  that  it  allows 
the  consiuner  to  bring  proceedings  in 
another  court.  For  disputes  arising  fix)m 
cross-border  consumer  contracts,  the 
court  in  the  consumer's  home  country 
will  have  jurisdiction  over  the  foreign 
business,  regardless  of  the  court 
designated  in  a  choice-of-forum  clause. 

At  this  point,  it  appears  that 
significant  competing  policy  interests 
are  involved,  which  warrant  further 
study  of  Article  7. 

The  Public  Forum 

The  morning  discussion  will  focus  on 
reconunendations  on  ADR  for  online 
consumer  transactions  proposed  by  the 
TransAtlantic  Consiuner  Dialogue  and 
Global  Business  Dialogue  on  Electronic 
Commerce.  The  purpose  of  this  session 
is  to  foster  a  dialogue  between  business 
and  consumer  groups  and  work  toward 
finding  common  groimd  on  outstanding 
issues  related  to  ADR. 

The  afternoon  discussion  will  focus 
on  Article  7  of  the  Preliminary  Draft 
Hague  Convention  as  it  relates  to  cross- 
border  business-to-consumer  disputes 
arising  bom  online  transactions.  The 
purpose  of  this  session  is  to  inform  U.S. 
Government  views  on  Article  7  of  the 
Preliminary  Draft  Hague  Convention  in 
preparation  for  several  upcoming 
meetings,  including  an  electronic 
commerce  experts  committee  meeting  in 
Ottawa,  Canada  at  the  end  of  February, 
and  the  upcoming  two-part  Diplomatic 


Conference  during  2001-02  to  finalize 
the  draft  Convention.. 

Related  Documents 

For  further  information  on  these 
issues,  please  refer  to  the  following 
documents:  FTC  Bureau  of  Consumer 
Protection  Report,  Consumer  Protection 
in  the  Global  Electronic  Marketplace: 
Looking  Ahead  (September  2000) 
(located  at  <http://www.ftc.gov/bcp/ 
icpw/lookingahead/Iookingahead.htm>) 
FTC  Bureau  of  Consumer  Protection 
Report,  Summary  of  Public  Workshop: 
Alternative  Dispute  Resolution  for 
Consumer  Transactions  in  the 
Borderless  Online  Marketplace 
(November  2000)  (located  at  <http:// 
www.ftc.gov/bcp/altdisresolution/ 
summary. htm>)  TransAtlantic 
Consumer  Dialogue  Recommendations 
on  Alternative  Dispute  Resolution 
(February  2000)  (located  at  <http:// 
www.tacd.org/ecommercef.htmUtadr>) 
Global  Business  Dialogue  on  Electronic 
Conunerce  Recommendations  on 
Alternative  Dispute  Resolution 
(September  2000)  (located  at  <http:// 
wvnv.gbde.org/adr2000.html>)  Hague 
Conference  on  Private  International 
Law,  Preliminary  Draft  Convention  on 
Jurisdiction  and  Foreign  Judgments  in 
Civil  and  Commercial  Matters  (located 
at  <http://www.hcch.net/e/workprog/ 
jdgm.htinl>) 

By  direction  of  the  Commission. 
Donald  S.  Qark, 
Secretary. 
[FR  Doc.  01-2046  Filed  1-22-01:  8:45  am] 

HUMO  CODE  6790-01-M 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  ttie  Premerger  Notification 
Rules 

Section  7 A  of  the  Clayton  Act,  15 
U.S.C.  18a,  as  added  by  Title  11  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
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Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
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Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 


to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Trans  # 


20010829 
20010834 


20010941 

20010958 
20010959 

20010970 

20011007 
20011028 
20011033 

20011040 
20011051 

20011062 

20011067 
20011073 
20011076 
20011079 

20011080 
20011091 


20010975 

20010984 
20011015 
20011016 
20011023 
20011042 
20011058 
20011061 
20011071 
20011085 

20011086 
20011093 
20011096 

20011101 
20011102 
20011109 
20011112 
20011116 

20011117  . 

20011118  . 
20011121  . 
20011131  . 
20011133  . 
20011137  . 
20011139  . 

20011142  . 

20011143  . 
20011150  . 
20011155  . 
20011157  . 

20011163  . 

20011164  . 


Acquiring 


Acquired 


Entities 


Transactions  Granted  Early  Termination— 12/26/2000 


Sanrise  Group.  Inc 
Westmoreland  Healtti  System 


Exodus  Communications,  Inc 
Frick  Health  System  


Exodus  Communities,  Inc. 
Frick  Healtti  System. 


Transactions  Granted  Early  Termination— 12/27/2000 


GMT   Communicatkms   Partners   II, 
LP. 

TeteCorp  PCS,  Inc  

IVAX  Corporation  

Verizon  Communications  Inc  


Zhone  Technologies,  Inc 

Leap  Wireless  Intemational,  Inc 

Nippon   Telegraph    and    Telephone 

Corporation. 

Bank  of  Montreal  

Mitsui   Marine   and   Fire   Insurance 

Co.,  Ltd. 
Universal  Insurance  Group,  Inc  

ABN  AMRO  Holding  N.V 

TSG3  LP 

Deere  &  Company 

Resurrection  Health  Care  Corpora- 
tk>n. 

Bank  of  America  Corporatkxi 

Morgenthaler  Partners  VI,  L.P  


Formus  CommunKatkxis 


Marshall  W.  Pagon 

Jinn  Wu  and  Diana  Wu,  (hust>and  & 

wife). 
James  &  Jean  Douglas  Irrevocable 

Descendants  Trust. 

Ind-TeleSoft  Pvt.  Ltd 

Cook  Inlet  Regk>n,  Inc 

AT&T  Corp  

Alexander  J.  VogI  

American  Financial  Group,  Inc 


NatkHivtnde  Mutual  Insurance  Com- 
pany. 

AUieghany  Corporation 

The  Proctor  &  Gamble  Company 

FdG  Capital  Partners  LLC 

Sisters  of  the  Holy  Family  of  Naza- 
reth-Sacred Heart  Province. 

CAF  Hokjings,  Inc  

Catena  Networtts,  Inc  .: 


Formus  Communk:atk>ns  Inc. 

Pegasus  PCS  Partners.  LP. 
Xenobiotk:  Laboratories,  Inc. 

Illinois  Nine  CorporatKNi. 

XytHidge  Technotogies,  Inc. 
CIVS  IV  Lk»nse  Sub  I,  LLC. 
AT&T  Corp. 

Wilton  Corporation. 
American  FlnarKtal  Group,  Inc. 

Carit)t)ean  Alliance  Insurance  Com- 
pany. 

Allegtiany  Asset  Management,  Inc. 

The  Proctor  &  Gamble  Company. 

McGinnis  Farms,  Inc 

Sisters  of  the  Holy  Family  of  Naza- 
reth-Sacred Heart  Province. 

CAF  HokJings,  Inc. 

Catena  Networtcs,  inc. 


Transactions  Granted  Early  Termination— 12/29/2000 


Welsh,  Carson,  Anderson  &  Stowe 

VII,  LP. 

Sprout  Capital  IX,  LP  

SBC  Communk:ations  Inc  

Vok»Stream  Wireless  Corporatkxi  ... 

Internet  Capital  Group,  Inc 

Silveriine  Technologies  Limited 

DST  Systems,  Inc  

M.  Francfiois  Pinautt 

Lee  R.  /Anderson,  Sr  

Oak  Investment  Partners  IX,  Limited 

Partnership. 

Morgenthaler  Partners  VI,  LP  

Sun  Mnrosystems,  Inc 

VNU  N.V 

Sanofi-Synthelabo  

Parsons  Corporatkin  

Motiva  Enterprises  LLC 

ALZA  Corporatkxi 

2000  Riverskle  Capital  Appreciation 

Fund,  LP. 
2000  Riverside  Capital  /Vppreciatk>n 

Fund,  LP. 

Sandy  Springs  Bancorp,  Inc  

Metro  National  Corporatkxi  

UBS  Capital  Americas  II,  LLC 

United  Rentals,  Inc 

General  Electric  Company  

Robert  Bosch  Industrietreuhand  KG 

Aegis  Group  pte 

Aegis  Group  pk; 

HvkJe  Marine  Incorporated 

Ford  Motor  Company  

Bank  of  America  Corporation 

Voting  Shares  In-evocable  Trust  

Voting  Shares  In'evocable  Trust  


OrttioLink  PhysKians  Corporatkxi .. 

Credit  Suisse  Group 

VoiceStream  Wireless  Corporatkxi 

SBC  Communkatkjns  Inc  

Logistk^.com,  Inc 

SeraNova,  Inc 

Bank  One  Corporatkxi 

George  A.  &  Kay  A.  Wilson  

James  Doody  

Mnhael  J.  Noonan  


Mnhael  J.  Noonan  

HigtiGround  Systems,  Inc. 

VNU  N.V 


Atrix  Laboratories,  Inc  

HaroW  W.  Wyatt,  Jr 

R.R.  Morrison  &  Son,  Inc 

Pharmaceutrcal  Development,  Inc 
Donald  H.  Drew 


Bruce  J.  Drew 


Progress  Financial  Corporation 

Saltgrass,  Inc 

Oresis  Communkatkxis,  Inc  .... 

Harold  W.  Wiese  

General  Electric  Company  

Detection  Systems,  Inc 

Stanford  Nygard  

Steriing  Pile,  III  

Hvide  Marine  Incorporated 

Ford  Motor  Company  

Cupertino  Electric,  Inc 

Hans  P.  Utsch  


Lawrence  Auriana 


OrthoLink  Physkaans  Corporatkxi. 

Focus  Technologies,  Inc. 

Omnipoint  NY  MTA  Ucense,  LLC. 

Pacific  Telesis  Mobile  ServKes  LLC. 

Logistk»  com.  Inc. 

SeraNova,  Inc. 

EquiServe  Limited  Partnership. 

Ryall  Electric  Supply  Company. 

Doody  Mechank^al,  Inc. 

F\ber  Optic  h4etwork  Solutkxis  Corp. 

Ftt)er  Optk:  Network  Solutions  Corp. 
HighGround  Systems.  Inc 
Entertainment  Mart^eting  Informatkxi 

Systems. 
Atrix  Laboratories,  Inc. 
H.E.  Hennigh,  Inc. 
R.R.  Morrison  &  Son,  Inc. 
Genupro,  Inc. 
DHD  Healthcare  Corporatkxi. 

DHD  Healthcare  Corporatkxi. 

Progress  Financial  Corporatkxi 

Saltgrass,  Inc. 

Oresis  Communk:atkxis,  Inc. 

Wiese  Planning  &  Engineering. 

Curtis  Power  Co.,  LLC. 

Detectk}n  Systems,  Inc. 

Outdoor  Viskxi 

Outdoor  Vision. 

Lightship  Partners,  LP. 

FRN  of  Rochester.  LLC. 

Cupertino  Electric,  Inc. 

Edgemont  Asset  Management  Cor- 
poratk>n. 

Edgemont  Asset  Management  Cor- 
poratkxi. 
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20011166  

20011169  

20011172  

20011174 H- 

20011175  

20011186  

20010916  

20011126  

20011128  

20011129  

20010994  

20011069  

20010960  

20011010  

20011084  

20011105  

20011146  

20011148  

20011149  

20011168  

20010698  

20010699  

20010943  

20010972  

20011047  

20011134  

20011153  

200179  

20011181  

20011182  

20011183  

20011189  


Acquiring 


ttorman  P.  Creighlon  

WoNers  Kluwer  nv 

Wolseley  pic  

Oympus  Growth  Fund  III,  LP  

Thoma  Cressey  Fund  VI,  LP  

Linsaiata  Capital  Partners  Fund  III, 
LP. 


Acquired 


Comerica  Incorporated 

Loislaw.com,  Inc 

Vernon  Mountcastle,  Jr  

Griffin  Land  &  Nuseries,  Inc 

PtiiMip  D.  Whisenhunt 

Kevco,  Inc 


Entities 


Comercia  Incroporated. 
Lositaw.com,  Inc. 
Interior  Distributors,  Inc. 
Griffin  Land  &  Nurseries,  Inc. 
CMS  Wireless,  LLC. 
Kevco,  Inc. 


TranMCtions  GrantMl  Early  Tarmination— 4)1/02/2001 


Brinker  International.  Inc 

Apax  Europe  IV-A,  LP  .. 

ICVF  1999,  LP 

Micfiael  Devlin  


NERC   Limited    Partnership;    NERC 
Limited  Partnership  II. 

CenterBeam,  Inc 

Allegro  Networks,  Inc  

RatkKial  Software  Corporatkm 


NE  Restaurant  Company,  Inc. 

CenterBeam,  Inc. 
Allegro  Networics,  Inc. 
Ratkxuil  Software  Corporation. 


TranaactkNia  Grantad  Early  Termination— 01/03/2001 


IMacromedia,  Inc 

Royal  Dutch  Petroleum  Company 


Atom  Corporatkm  

WoodskJe  Petroleum  Ltd 


Atom  Corporatkxi. 
Woodskle  Petroleum  Ltd. 


Transactiona  Grantad  Earty  Termination— 01/04/2001 


/Ulled  Waste  Industries,  Inc 


Richard  E.  Jordan.  II  

Insikx)  HoWing  Co  

Siemens  AG  

George  L.  Graziadio,  Jr . 
Han/est  Partners  III.  LP 
Han/est  Partners  III.  LP 
IMohawk  Industries,  Inc  . 


Republk:  ServKes,  Jnc 


Strongco,  Inc 

Int^t  Technotogies,  Inc  

Ramtron  International  Corporation  .. 

Comercia  Incorporated 

Frank  Defino,  Sr  

ktetthews  International  Corporation 
Buriington  Industries,  Inc 


Republk:  Servk^s  of  Pennsylvania, 

LLC. 
Strongco  (USA),  Inc. 
Inl^  Technok>gies,  Inc. 
Ramtron  International  Corporation. 
Comerica  Incorporated 
Tukaiz  Communications,  L.L.C. 
Tukaiz  Communrcations,  L.L.C. 
The  Bacova  Guild,  Ltd. 


Tranaactiona  Grantad  Early  Tarminalion— 01/05/2001 


ANTEC  Corporation  

Nortel  Networi(s  Corporatkxi 
Xcel  Energy  Inc 


K^r.  Uoyd  Dorfman 

Asyst  Technotogies,  liw 


KAorgan  Stanley  Dean  Wittner  &  Co 

Safeguard  Scientifk^s.  Inc 

Artal  Group  S.A  

Professionals  Group,  Inc 

It^edKal  AssurarKe,  Inc  

A.  Derrill  Crowe.  M.D  

AfKkew  McKelvey 


Nortel  Networks  Corporatkxi 

ANTEC  Corporation  

LS  Power,  LLC  


Preussag  Aktiengesellschaft  

Advanced    Machine    Programming, 
Inc.. 

AMR  Corporatton 

Mk:roAge.  Inc 

WeigtKX)  Enterprise.  Inc 

Medrcal  Assurance,  Irx;  

Professionals  Group,  Inc 

ProAssurance  Corporation  

Tomasz  L  Schellenberg  


Arris  Interactive  L.L.C. 

Newco. 

Grantie  Power  Partners,  II,  L.P.,  LS 

Power  Management,  LLC. 
Thomas  Cook  Inc. 
Advanced    Machine     Programming, 

Inc. 
AMR  Corporatkxi. 
Mk:roAge,  Inc. 
WeigfKX)  Enterprise,  Inc. 
Medical  Assurance,  \nc. 
Professionals  Group,  Inc. 
ProAssurance  Corporation. 
ADEPT.  Inc. 


FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  M.  Peay  or  Parcellena  P. 
Fielding,  Contact  Representatives. 
Federal  Trade  Cominission,  Premerger 
Notification  Office,  Bureau  of 
Competition,  Room  303,  Washington, 
DC  20580,  (202)  326-3100. 

By  Direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 

(PR  Doc.  01-2044  Filed  1-22-01;  8:45aml 
BMJJNG  CODE  S7S0-01-M 


GENERAL  SERVICES 
ADMINISTRATION 

DEPARTMENT  OF  STATE 
Office  of  CommunlcatkMfis 

Cancellation  of  an  Optional  Form 

agency:  General  Services 
Administration. 
action:  Notice. 

SUMMARY:  The  Department  of  State  is 
cancelling  the  following  Optional  Form 
because  of  low  usage: 
OF  206,  Purchase  Order,  Receiving 

Report  and  Voucher. 
This  form  is  now  a  State  Department 
form  (DS  Form  2076).  You  can  request 
copies  of  the  new  form  from: 


Department  of  State,  IS/OIS/DIR,  2201  C 
Street,  NW;  Room  B264NS.  Washington. 
DC  20520-0264. 

DATES:  Effective  January  23,  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Charles  Cunnigham,  Department  of 
State,  202.647.0596. 

Dated:  January  3,  2001. 
Barbara  M.  Williams, 

Deputy  Standard  and  Optional  Forms 
Management  Officer. 

[FR  Doc.  01-1913  Filed  1-22-01;  8:45  am] 
BILUNG  COOE  S820-34-M 
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GENERAL  SERVICES 
ADMINISTRATION 

Office  Of  Communications; 
Cancellation  of  Standard  Form 

/VGENCY:  General  Services 
Administration. 

ACTION:  Notice. 

SUMMARY:  Because  of  low  usage  the 
following  Standard  Form  is  cancelled: 
SF  14,  Telegraphic  Message. 

DATES:  Effective  January  23,  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Barbara  Williams,  General  Services 
Administration,  (202)  501-0581. 

[Dated:  lanuary  9,  2001. 
Barbara  M.  Williams, 

Deputy  Standard  and  Optional  Forms 

Management  Officer. 

[FR  Doc.  01-1914  Filed  1-22-01;  8:45  am] 

MLUNC  COOC  6a20-34-M 


GENERAL  SERVICES 
ADMINISTRATION 

Women's  Progress  Commemoration 
Commission 

AGENCY:  General  Services 
Administration. 

ACTION:  Meeting  Notice. 

summary:  Notice  is  hereby  given  that 
the  Women's  Progress  Commemoration 
Commission  will  hold  an  open  meeting 
from  9:00  a.m.  to  4:00  p.m.  on 
Wednesday,  Febraniy  28,  2001,  at  the 
U.S.  Capitol  1116  Longworth  House 
Office  Building. 

Purpose:  The  Commission  will  meet 
to  discuss  the  results  of  the  governors' 
submissions  pertaining  to  identifying 
and  commemorating  Women's  History 
sites. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Davis  (202)  501-0705,  Assistant 
to  the  Associate  Administrator  for 
Communications,  General  Services 
Administration.  Also,  inquiries  may  be 
sent  to  martha.davis@gsa.gov. 

Dated:  January  12,  2001. 
Beth  Newburger, 

Associate  Administrator  for  Communications. 
[FR  Doc.  01-1912  Filed  1-22-01;  8:45  am] 

aiUIMQ  CODE  6820-34-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

[ATSDR-165] 

Availability  of  Chemical  Specific 
Consultation  for  Tremolite-Reiated 
Asbestos 

AGENCY:  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR), 
Department  of  Health  and  Human 
Services  (HHS). 

ACTION:  Notice  of  availability. 

summary:  The  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
(CERCLA),  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA), 
Section  104(i){4)  [42  U.S.C.  9604(i)(4)J, 
directs  the  Administrator  of  ATSDR  to 
provide  consultations  upon  request  on 
health  issues  relating  to  exposure  to 
hazardous  or  toxic  substances  to  the 
Administrator  of  EPA,  State  officials, 
and  local  officials.  A  health  consultation 
provides  advice  on  a  specific  public 
health  issue  related  to  real  or  possible 
human  exposiue  to  toxic  material  and  is 
a  method  ATSDR  uses  to  respond 
rapidly  to  requests  for  assistance  and 
public  health  needs. 

This  notice  annoimces  that  a 
chemical-specific  public  health 
consultation,  Tremolite-related 
Asbestos,  is  now  available  for  public 
comment.  This  ATSDR  consultation 
reviews  the  scientific  literature 
describing  the  relationship  between 
exposure  to  tremolite-related  asbestos 
and  resultant  health  effects. 
DATES:  hi  order  to  be  considered, 
comments  on  this  draft  consultation 
must  be  received  by  March  9,  2001. 
Comments  received  after  the  close  of  the 
public  comment  period  will  be 
considered  at  the  discretion  of  ATSDR 
based  upon  what  is  deemed  to  be  in  the 
best  interest  of  the  general  public. 
ADDRESSES:  Requests  for  copies  of  the 
draft  consultation  should  be  sent  to  the 
ATSDR  Information  Center,  Division  of 
Toxicology,  Agency  for  Toxic 
Substances  and  Disease  Registry, 
Mailstop  E-57,  1600  Clifton  Road,  NE., 
Atlanta,  Georgia  30333.  Written 
comments  regarding  the  draft 
consultation  should  be  sent  to  the  same 
address.  ATSDR  reserves  the  right  to 
provide  only  one  copy  of  the  draft 
consultation  free  of  charge. 

Written  comments  submitted  in 
response  to  this  notice  should  bear  the 
docket  control  number  ATSDR-165. 


Because  all  public  comments  regarding 
ATSDR-165  health  consultations  will 
be  available  for  inspection,  no 
confidential  business  information  or 
personal  medical  information  should  be 
submitted  in  response  to  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  L.  Kess.  MD,  MPH,  Division  of 
Toxicology,  Agency  for  Toxic 
Substances  and  Disease  Registry, 
Mailstop  E-29. 1600  Clifton  Road.  NE, 
Atlanta,  Georgia  30333,  telephone  (404) 
639-6300. 

SUPPLEMENTARY  INFORMATION:  Given  the 
luiiqueness  of  tremolite  and  related 
asbestos  and  the  paucity  of  information 
about  them,  ATSDR  prepared  this 
substance-specific  consultation  to 
support  technical  decision-making  for 
public  health  activities  at  Libby, 
Montana  where  the  vermiculite  ore  was 
mined,  and  at  other  sites  across  the 
country  where  the  contaminated 
vermiculite  was  mined,  distributed,  and 
processed. 

Workers,  household  contacts,  and  the 
general  public  who  come  in  contact 
with  contaminated  products  may  be  at 
risk  of  exposiu«  and  potential  health 
effects. 

Dated:  January  16,  2001. 
Georgi  Jones, 

Director,  Office  of  Policy  and  External  Affairs, 
Agency  for  Toxic  Substances  and  Disease 
Registry. 

[FR  Doc.  01-1889  Filed  1-22-01;  8:45  am] 

BILLING  CODE  4163-70-# 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60  Day-01-17] 

Foreign  Quarantine  Regulations; 
Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  Section  3506  (c)  (2)  (A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  is  providing  an 
opportimity  for  public  comment  on 
proposed  data  collection  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  at  404-639-7090. 
Comments  are  invited  on:  (i)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  CDC,  including 
whether  the  information  shall  have  a 
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practical  utility:  (ii)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (iii) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  infonnation  to  be 
collected;  and  (iv)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techiuques  for 
other  forms  of  information  technology. 
Send  comments  to  Anne  O'Connor, 
Assistant  Reports  Clearance  Officer, 
1600  Clifton  Road,  MS-D24,  Atlanta, 
Georgia  30333.  Written  comments 
should  be  received  within  60  days  of 
this  notice. 

Proposed  Proiect 

Survey  of  User  Satisfaction  with 
National  Health  Care  Survey  Data — 
New — National  Center  for  Health 
Statistics  (NCHS),  Centers  for  Disease 
Control  and  Prevention  (CDC).  This 
Survey  of  User  Satisfaction  with 
National  Health  Care  Survey  Data  is 
needed  to  provide  current  information 
on  the  use  and  usefulness  of  the  variety 
of  data  products  describing  health  care 
delivery  systems  in  the  United  States. 
The  National  Health  Care  Survey 
comprises  several  component  surveys: 
National  Hospital  Discharge  Survey, 
National  Nursing  Home  Survey, 


National  Home  and  Hospice  Care 
Survey,  National  Ambulatory  Medical 
Care  Survey,  National  Hospital 
Ambulatory  Medical  Care  Survey  and 
occasional  other  similar  surveys  when 
funded,  such  as  the  National  Health 
Provider  Inventory.  Unlike  other 
national  siuveys  conducted  by  CDC 
National  Center  for  Health  Statistics,  the 
National  Health  Care  siuveys  address 
the  health  care  delivery  systems  rather 
than  the  vital  statistics,  health  status, 
health-related  behavior,  and  access  to 
care  experienced  by  individuals  and 
households  who  are  consiuners  of  the 
health  care  delivery  systems.  Between 
the  years  of  1968  and  1984,  a  number 
of  surveys  were  conducted  to  learn  more 
about  National  Center  for  Health 
Statistics  (NCHS)  data  users  and  to 
assess  the  quality  of  data  dissemination 
activities  conducted  by  NCHS.  Studies 
focusing  solely  on  user  satisfaction  with 
National  Health  Care  Survey  data 
products  have  not  been  conducted  since 
1984.  We  need  current  specific 
information  on  how  well  our  users' 
needs  are  being  met,  how  to  improve 
our  data  products,  and  how  to  serve 
current  non-users  of  our  data  who  are, 
nonetheless,  potential  users.  Our  data 
products  consist  mainly  of  published 
reports  and  web-published  data  sets 


including  Data  Highlights  and  E-Stats. 
Oiu'  published  reports  include  Advance 
Data  Reports,  a  newsletter-like  siunmary 
of  more  detailed  analyses  to  be 
published  later,  and  Series  Reports, 
which  are  in-depth  analyses  of  specific 
topics  addressed  by  our  collected  data. 
As  the  contractor  for  this  project,  CHPS 
Consulting  will  conduct  a  multi-mode 
survey  using  a  web-based  survey  for 
those  in  the  sample  for  whom  an  email 
address  is  available  and  a  mail  survey 
for  those  without  an  email  address. 
Current  users  will  be  asked  questions 
about  what  publications  they  use,  how 
they  use  them,  and  their  opinion  of  the 
timeliness,  accessibility,  format,  and 
quality  of  the  data  publications.  Non- 
users  will  be  asked  why  they  do  not  use 
our  publications,  their  current  sources 
of  health  care  provider  data,  and  how 
we  improve  data  products  to  meet  their 
needs.  Our  target  population  will 
include  the  following  groups  of  persons: 
researchers,  educators,  health  facility 
administrators,  practitioners,  and 
policymakers.  Our  goal  for  this  survey  is 
to  obtain  600  returned  surveys  with  an 
approximately  equal  number  of  retiuned 
surveys  from  users  and  non-users.  There 
is  no  cost  to  respondents  other  than 
their  time  in  responding.The  total 
annualized  burden  is  75  hours. 


Respondents 

Numtwrof 
respondents 

Number  of 
responses 

per 
respondent 

Avg.  burden 

per  response 

(in  hrs.) 

Total  response 

per  burden 

(in  hrs.) 

Users 

300 
300 

1 
1 

'%0 
%0 

50 

Non-Users      

25 

Total     „ 

600 

75 

Dated:  January  16.  2001. 
Nancy  Cheal, 

Acting  Associate  Director  for  Policy. 
Planning,  and  Evaluation  Centers  for  Disease 
Control  and  Prevention  (CDC). 
[FR  Doc.  01-1995  Filed  1-22-01;  8:45  am) 
aujNe  cooc  4i«3-it-p 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centars  for  Disease  Control  and 
Prevention 

[60  Day-01-16] 

Proposed  Data  Collections  Sutmiitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 


Centers  for  Disease  control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instnmients,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  639-7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  infonnation 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  infonnation  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
for  other  forms  of  information 
technology.  Send  comments  to  Seleda 
Perryman,  CDC  Assistant  Reports 


Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Proiect 

Foreign  Quarantine  Regulations — 
Extension— OMB  No.0920-0134 
National  Center  for  Infectious  Diseases 
(NCID),  Centers  for  Disease  Control  and 
Prevention  (CDC)  Section  361  of  the 
Public  Health  Service  (PHS)  Act  (42 
use  264)  authorizes  the  Secretary  of 
Health  and  Human  Services  to  make 
and  enforce  regulations  necessary  to 
prevent  the  introduction,  transmission, 
or  spread  of  communicable  diseases 
bom  foreign  countries  into  the  United 
States.  Legislation  and  the  existing 
regulations  governing  quarantine 
activities  (42  CFR  part  71)  authorize 
quarantine  officers  and  other  personnel 
to  inspect  and  undertake  necessary 
control  measiu^s  with  respect  to 
conveyances,  persons,  and  shipments  of 
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inimals  and  etiologic  agents  in  order  to 
)rotect  the  public  health.  Ciurently, 
with  the  exception  of  rodent  inspections 
and  the  cruise  ship  sanitation  program, 
inspections  are  performed  only  on  those 
vessels  and  aircraft  which  report  illness 
prior  to  arrival  or  when  illness  is 
discovered  upon  arrival.  Other 
inspection  agencies  assist  quarantine 
officers  in  public  health  screening  of 


persons,  pets,  and  other  importations  of 
public  health  importance  and  make 
referrals  to  PHS  when  indicated.  These 
practices  and  procediues  assiu^ 
protection  against  the  introduction  and 
spread  of  communicable  diseases  into 
the  United  States  with  a  minimum  of 
recordkeeping  and  reporting  as  well  as 
a  minimum  of  interference  with  trade 
smd  travel.  Respondents  would  include 


airplane  pilots,  ships'  captains, 
importers,  and  travelers.  The  nature  of 
the  quarantine  response  would  dictate 
which  forms  are  completed  by  whom. 
Thus,  the  respondents  portion  of  the 
information  below  is  replaced  by  the 
requisite  form  title.  The  estimated  cost 
to  the  public  is  $22,225. 


Respondents 


tedio  reporting  of  death/illness: 

(1)  Aircraft 

(2)  Cnjise  ships  

(3)  Ottier  sfiips 

Iteport  by  persons  hefd  in  isolatton/surveillance  

Report  of  deatfi  or  illness  on  canier  during  stay  in  port  

Requirements  for  admission  of  dogs  and  cats: 

(1)  

(2)   

Application  for  pemnits  to  import  turtles 

Requirements  for  registered  importers  of  nonhuman  primates: 

(1)  

(2)  


Total 


Number  of 
respondents 


130 

90 

22 

11 

5 

5 

2,650 

10 

40 
50 


Number  of 
responses/ 
respondent 


1 
23 


Avg.  burden 

per 

resporxlent 

(in  hrs.) 


'/bo 


Total  burden 
(in  hrs.) 


4.00 
34.00 
0.04 
5.50 
0.25 

0.25 

662.50 

5.00 

6.70 
25.00 


743.60 


Dated:  )anuary  12,  2001. 
Nancy  Cheal, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
(FR  Doc.  01-1996  Filed  1-22-01;  8:45  am) 

BILIJNG  C006  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Pood  and  Drug  Administration 
[Docitat  No.  01N-0006] 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  New  Animal  Drug 
Application,  Form  FDA  356  V,  21  CFR 
Part  514 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportimity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA),  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
reinstatement  of  an  existing  collection 
of  information,  and  to  allow  60  days  for 


public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
requirements  for  submission  of  a  new 
animal  drug  application  (NADA). 
DATES:  Submit  written  or  electronic 
comments  on  the  collection  of 
information  by  March  26,  2001. 
ADDRESSES:  Submit  electronic 
comments  on  the  collection  of 
information  via  the  Internet  at:  http:// 
www.accessdata.fda.gov/scripts/oc/ 
dockets/edockethome.cfm.  Submit 
written  comments  on  the  collection  of 
infonnation  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20857.  All 
comments  should  be  identified  with  the 
docket  niunber  found  in  brackets  in  the 
heading  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Denver  Presley,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1472. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obteun  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  die 


public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  reinstatement 
of  an  existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  listed  below. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
infonnation  technology. 
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New  Animal  Drug  Application  (NADA), 
Form  FDA  356  V— 21  CTR  Part  514— 
(OMB  Control  No.  0910-0032)— 
Extension 

FDA  has  the  responsibility  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act),  for  the  approval  of  new  animal 
drugs  that  are  safe  and  effective.  Section 
512(b)  of  the  act  (21  U.S.C.  360b(b)), 
requires  that  a  sponsor  submit  and 
receive  approval  of  a  NADA,  before 
interstate  marketing  is  allowed.  The 
regulations  implementing  statutory 
requirements  for  NADA  approval  have 
been  codified  under  21  CFR  part  514. 


NADA  applicants  generally  use  a  single 
form,  FDA  356  V.  The  NADA  must 
contain,  among  other  things,  safety  and 
effectiveness  data  for  the  drug,  labeling, 
a  list  of  components,  manufacturing  and 
controls  information,  and  complete 
information  on  any  methods  used  to 
determine  residues  of  drug  chemicals  in 
edible  tissues.  While  the  NADA  is 
pending,  an  amended  application  may 
be  submitted  for  proposed  chemges. 
After  an  NADA  has  been  approved,  a 
supplemental  application  must  be 
submitted  for  certain  proposed  changes, 
including  changes  beyond  the  variations 
provided  for  in  the  NADA  and  other 


labeling  changes.  An  amended 
application  and  a  supplemental 
application  may  omit  statements 
concerning  which  no  change  is 
proposed.  This  information  is  reviewed 
by  FDA's  scientific  personnel  to  ensure 
that  the  intended  use  of  an  animal  drug, 
whether  as  a  pharmaceutical  dosage 
form,  in  drinking  water,  or  in  medicated 
feed,  is  safe  and  effective.  The 
respondents  are  pharmaceutical  firms 
that  produce  veterinary  products  and 
commercial  feed  mills. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  l.— Estimated  Annual  Reporting  Burden^ 

Fonn  No. 

21  CFR  section 

No.  of 
respondents 

Annual 

frequency  per 

response 

Total  annual 
responses 

Hours  per  response 

Total  hours 

Form  FDA 
356V 

Total 

514.1  and 

514.6 
514.8 
514.11 

190 

190 
190 

8.33 

8.33 
8.33 

1.582 

1.582 
1.582 

211.6 

30 
1 

334.751 

47.460 

1.582 

383,793 

I  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  witti  this  coHection. 


The  estimate  of  the  burden  hours 
required  for  reporting  are  based  on  fiscal 
year  1999  data.  The  burden  estimate 
includes  original  NADA's,  supplemental 
NADA's,  and  amendments  to 
unapproved  applications. 

Dated:  January  16.  2001. 
William  K.  Hubbard, 
Senior  Associate  Commissioner  for  Policy, 
Planning,  and  Legislation. 
[FR  Doc.  01-1870  Filed  1-22-01;  8:45  ami 

■LUNG  CODE  4iaO-01-F 


DEPARTIIENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Doci»tNo.01F-0026] 

Avacia,  Inc.;  Rling  of  Food  Additiva 
Patitlon 

agency:  Food  and  Drug  Administration, 

HHS. 

ACnON:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing 
that  Avecia,  Inc.,  has  filed  a  petition 
proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of 

Poly(hexamethylenebiguanide) 
hydrochloride  as  a  preservative  for  food- 
contact  paper  coating  formulations. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Hepp,  Center  for  Food  Safety  and 


Applied  Nutrition  (HFS-215).  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-418-3098. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))). 
notice  is  given  that  a  food  additive 
petition  (FAP  1B4726)  has  been  filed  by 
Avecia,  Inc.,  1405  Foulk  Rd..  P.O.  Box 
15457,  Wilmington,  DE  19850-5457. 
The  petition  proposes  to  amend  the  food 
additive  regulations  in  §  176.170 
Components  of  paper  and  paperboard 
in  contact  with  aqueous  and  fatty  foods 
(21  CFR  176.170)  and  §  176.180 
Components  of  paper  and  paperboard 
in  contact  with  dry  food  (21  CFR 
176.180)  to  provide  for  the  safe  use  of 
Poly(hexamethylenebiguanide) 
hydrochloride  as  a  preservative  for  food- 
contact  paper  coating  compositions. 

The  agency  has  determined  under  21 
CFR  25.32(q)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cimiulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  cissessment 
nor  an  environmental  impact  statement 
is  required. 

Dated:  January  4,  2001. 
AlanM.RuUs. 

Director,  Office  ofPremarket  Approval, 
Center  for  Food  Safety  and  Applied  Nutrition. 
[FR  Doc.  01-1868  Filed  1-22-01;  8:45  am] 
MUJNQ  COOE  41M-ei-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

SutMtance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA) 

Notice  of  Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  a  meeting  of 
the  Center  for  Mental  Health  Services 
(CMHS)  National  Advisory  Coimcil  on 
January  25  and  26,  2001. 

A  portion  of  the  meeting  will  be  open 
and  will  include  a  roll  call,  general 
announcements  and  panel  discussions 
on  racial  and  ethnic  disparities  in 
mental  health,  the  role  of 
communications  in  promoting  mental 
health  for  children,  communication 
efforts  in  promoting  appropriate 
messages  about  mental  illness.  There 
will  be  an  update  from  the  subcommitte 
on  consimier/survivor  issues  and  a 
report  of  the  Surgeon  General's 
conference  on  children's  mental  health. 
Public  comments  are  welcome  during 
the  open  session.  Please  communicate 
with  the  individual  listed  as  contact 
below  for  guidance. 

The  meeting  will  include  the  review, 
discussion,  and  evaluation  of  individual 
grant  applications.  Therefore  a  portion 
of  the  meeting  will  be  closed  to  the 
public  as  determined  by  the  Acting 
Administrator,  SAMHSA,  in  accordance 
with  title  5  U.S.C.  552b  (c)(6)  and  5 
U.S.C.  App.  2.  section  10(d). 
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A  summary  of  the  meeting  and  a 
roster  of  Coimcil  members  may  be 
obtained  fi'om:  Ms.  Eileen  Pensinger, 
M.Ed.,  Executive  Secretary,  CMHS 
National  Advisory  Coimcil,  5600 
Fishers  Lane,  Room  17C-27,  Rockville, 
Maryland  20857,  Telephone:  (301)  443- 
4823. 

j   Substantive  program  information  may 
be  obtained  fi-om  die  contact  whose 
name  and  telephone  number  is  listed 
below. 

Committee  Name:  Center  for  Mental  Health 
Services,  National  Advisory  Council. 
1 1  Meeting  Date:  January  25  and  26,  2001. 
I   Place:  Parklawn  Building,  5600  Fishers 
Lane,  Conference  Room  D,  3rd  Floor, 
iockville,  Maryland  20857. 

Closed:  January  25,  2001,  9  a.m.  to  10  a.m. 

Open:  January  25,  2001,  10:15  a.m.  to  5 
>lm.;  January  26.  2001,  8:30  a.m.  to  1  p.m. 

Contact:  Eileen  Pensinger,  M.Ed.,  Parklawn 
Building.  5600  Fishers  Lane.  Room  17C-27, 
Telephone:  (301)  443-4823  and  FAX:  (301) 
443-4864. 

Dated:  January  16,  2001. 
I^ian  Vaughn, 

Committee  Management  Officer,  SAMHSA. 
(FR  Doc.  01-1871  Filed  1-22-01;  8:45  am) 
BNJJNQ  COOE  4162-20-U 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary;  Glen  Canyon 
Dam  Adaptive  Management  Worit 
Group;  Notice  of  Renewal 

This  notice  is  published  in 
accordance  with  section  9(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  Following  consultation  with 
the  General  Services  Administration, 
notice  is  hereby  given  that  the  Secretary 
of  the  Interior  (Secretary)  is  renewing 
the  Glen  Canyon  Dam  Adaptive 
Management  Work  Group.  The  purpose 
of  the  Adaptive  Management  Work 
Group  is  to  advise  and  provide 
recommendations  to  the  Secretary  with 
respect  to  his  responsibility  to  comply 
with  the  Grand  Canyon  Protection  Act 
of  October  30,  1992,  embodied  in  Public 
Law  102-575. 

Further  information  regarding  the 
advisory  council  may  be  obtained  from 
the  Bureau  of  Reclamation,  Department 
of  the  Interior,  1849  C  Street,  NW, 
Washington,  DC  20240. 

The  certification  of  renewal  is 
published  below. 

Certification 

I  ij  hereby  certify  that  establishment  of 
the  Glen  Canyon  Dam  Adaptive 
Management  Work  Group  is  in  the 
public  interest  in  connection  with  the 
purpose  of  duties  imposed  on  the 


Department  of  the  Interior  by  30  U-S.C. 
1-8. 

Dated:  January  16,  2001. 
Bruce  Babbitt, 
Secretary  of  the  Interior. 
[FR  Doc.  01-1872  Filed  1-22-01;  8:45  am) 

BOUNG  COOE  4310-MN-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

List  of  Programs  Eligible  for  Inclusion 
In  Fiscal  Year  2002  Annual  Funding 
Agreements  To  Be  Negotiated  With 
Self-Governance  Tribes  by  Interior 
Bureaus  Other  Than  the  Bureau  of 
Indian  Affairs 

agency:  Office  of  the  Secretary,  Interior. 
ACTION:  Notice. 

SUMMARY:  This  notice  lists  programs  or 
portions  of  programs  that  are  eligible  for 
inclusion  in  Fiscal  Year  2002  annual 
funding  agreements  with  self- 
governance  tribes  and  lists 
programmatic  targets  for  each  of  the 
non-BlA  bureaus,  pursuant  to  section 
405(c)(4)  of  the  Tribal  Self-Governance 
Act. 

DATES:  This  notice  expires  on 
September  30,  2002. 
ADDRESSES:  Inquiries  or  comments 
regarding  this  notice  may  be  directed  to 
the  Office  of  Self-Governance  (MS- 
2542,  MIB),  1849  C  Street  NW., 
Washington,  DC  20240-0001. 
Telephone  (202)  219-0240  or  to  the 
bureau  points  of  contact  listed  below. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

Title  II  of  the  hidian  Self- 
Determination  and  Education 
Assistance  Act  Amendments  of  1994 
(Pub.  L.  103-413,  the  "Self-Governance 
Act"  or  the  "Act")  instituted  a 
permanent  tribal  self-governance 
program  at  the  Department  of  the 
Laterior  (DOI).  Under  the  self- 
governance  program  certain  programs, 
services,  functions,  and  activities,  or 
portions  thereof,  in  Interior  bureaus 
other  than  BIA  are  eligible  to  be 
planned,  conducted,  consolidated,  and 
administered  by  a  self-governance  tribal 
government. 

Under  section  405(c)  of  the  Self- 
Governance  Act,  the  Secretary  of  the 
Interior  is  required  to  publish  annually: 
(1)  A  list  of  non-BIA  programs,  services, 
functions,  and  activities,  or  portions 
thereof,  that  are  eligible  for  inclusion  in 
agreements  negotiated  under  the  self- 
governance  program;  and  (2) 
programmatic  targets  for  these  bureaus. 


Under  the  Self-Governance  Act,  two 
categories  of  non-BIA  programs  are 
eligible  for  self-governance  funding 
agreements: 

(1)  Under  section  403(b)(2)  of  the  Act, 
any  non-BIA  program,  service,  function 
or  activity  that  is  administered  by 
Interior  that  is  "otherwise  available  to 
Indian  tribes  or  Indians,"  can  be 
administered  by  a  tribal  government 
through  a  self-governance  agreement. 
The  Department  interprets  this 
provision  to  authorize  the  inclusion  of 
programs  eligible  for  self-determination 
contracting  under  Title  I  of  the  Indian 
Self-Detennination  and  Education 
Assistance  Act  (Pub.  L.  93-638).  Section 
403(b)(2)  also  specifies  that  "nothing  in 
this  subsection  may  be  construed  to 
provide  any  tribe  with  a  preference  with 
respect  to  the  opportunity  of  the  tribe  to 
administer  programs,  services,  functions 
and  activities,  or  portions  thereof, 
unless  such  preference  is  otherwise 
provided  for  by  law." 

(2)  Under  section  403(c)  of  the  Act, 
the  Secretary  may  include  other 
programs,  services,  functions,  and 
activities,  or  portions  thereof,  that  are  of 
"special  geographic,  historical,  or 
cultural  significance"  to  a  self- 
governance  tribe. 

Under  section  403{k)  of  the  Self- 
Governance  Act,  armual  agreements 
cannot  include  programs,  services, 
functions,  or  activities  that  are 
inherently  Federal  or  where  the  statute 
establishing  the  existing  program  does 
not  authorize  the  type  of  participation 
sought  by  the  tribe.  However,  a  tribe  (or 
tribes)  need  not  be  identified  in  the 
authorizing  statutes  in  order  for  a 
program  or  element  to  be  included  in  a 
self-governance  agreement.  While 
general  legal  and  policy  guidance 
regarding  what  constitutes  an  inherently 
Federal  function  exists,  we  will 
determine  whether  a  specific  function  is 
inherently  Federal  on  a  case-by-case 
basis  considering  the  totality  of 
circumstances. 

Response  to  Comments 

The  Department  provided  the 
proposed  list  to  the  Self-Governance 
Tribes  at  the  semi-armual  Tribal  Self- 
Governance  Fall  Conference  held  in 
Nashville,  Termessee  on  October  10-12, 
2000.  No  comments  were  received. 
Several  minor  editorial  and  technical 
change  provided  by  Interior's  bureaus 
were  incorporated. 

n.  Annual  Funding  Agreements 
Between  Self-Governance  Tribes  and 
Non-BLA  Bureaus  of  the  Department  of 
the  Interior 

A.  Bureau  of  Land  Management  (none) 

B.  Bureau  of  Reclamation  (3) 
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Gila  River  Indian  Community  (since 

FY  1996) 
Chippewa  Cree-Rocky  Boy 

Reservation  {since  FY  1999) 
Karuk  Tribe  of  California  (since  FY 

1999) 

C.  Minerals  Management  Service  (none) 

D.  National  Park  Service  (1) 

Grand  Portage  Band  of  Lake  Superior 
Chippewa  Indians  (since  FY  1999) 

E.  Office  of  Surface  Mining  and 

Reclamation  Enforcement  (none) 

F.  U.S.  Fish  and  Wildlife  Service  (none) 

G.  U.S.  Geological  Survey  (none) 

m.  Eligiblie  Programs  of  the  Department 
of  the  Interior  non-BIA  Bureaus 

Below  is  a  listing  by  bureau  of  the 
types  of  non-BLA  programs,  or  portions 
thereof,  that  may  be  eligible  for  self- 
governance  annual  funding  agreements 
because  they  are  either  "otherwise 
available  to  Indians"  under  Title  I  and 
not  precluded  by  any  other  law,  or  may 
have  "special  geographic,  historical,  or 
ciiltural  significance"  to  a  participating 
tribe.  The  lists  represent  the  most 
current  information  on  programs 
potentially  available  to  Tribes  under  a 
Self-Governance  agreement. 

The  Department  will  also  consider  for 
inclusion  in  annual  funding  agreements 
other  programs  or  activities  not 
included  below,  but  which,  upon 
request  of  a  self-governance  tribe,  the 
Department  determines  to  be  eligible 
under  either  sections  403(b)(2)  or  403(c) 
of  the  Act.  Tribes  with  an  interest  in 
such  potential  agreements  are 
encouraged  to  begin  discussions  with 
the  appropriate  non-BIA  bureau. 

A.  Eligible  Programs  of  the  Bureau  of 
Land  Management  (BLM) 

BLM  management  responsibilities 
cover  a  wide  range  of  areas,  such  as 
recreational  activities,  timber,  range  and 
minerals  management,  wildlife  habitat 
management  and  watershed  restoration. 
In  addition,  BLM  is  responsible  for  the 
survey  of  certain  Federal  and  tribal 
lands.  Two  programs  provide  tribal 
services:  (1)  Tribal  and  allottee  minerals 
management;  and  (2)  Survey  of  tribal 
and  allottee  lands. 

BLM  carries  out  some  of  its  activities 
in  the  management  of  public  lands 
through  contracts  and  cooperative 
agreements.  These  and  other  activities, 
dependent  upon  availability  of  funds, 
the  need  for  specific  services,  and  the 
Self-Governance  tribe  demonstrating  a 
special  geographic,  cultural,  or 
historical  connection,  may  also  be 
available  for  inclusion  in  self- 
governance  agreements.  Once  a  tribe  has 
made  initial  contact  with  BLM,  more 
specific  information  will  be  provided  by 
the  respective  BLM  State  office. 


Tribal  Services 

1.  Cadastral  Survey.  Tribal  and 
allottee  cadastral  survey  services  are 
already  available  for  contracts  under 
Title  I  of  the  Act  and  therefore  may  be 
available  for  inclusion  in  an  annual 
funding  agreement. 

2.  Minerals  Management.  Inspection 
and  enforcement  of  Indian  oil  and  gas 
operations,  and  inspection,  enforcement 
and  production  verification  of  Indian 
coal  and  sand  and  gravel  operations: 
Are  already  available  for  contracts 
under  Title  I  of  the  Act  and  therefore 
may  be  available  for  inclusion  in  an 
annual  funding  agreement. 

Other  Activities 

1.  Cultural  Heritage.  Cultural  heritage 
activities,  such  as  research  and 
inventory,  may  be  available  in  specific 
States. 

2.  Forestry  Management.  Activities, 
such  as  environmental  studies,  tree 
planting,  thinning  and  similar  work, 
may  be  available  in  specific  States. 

3.  Range  Management.  Activities, 
such  as  re- vegetation,  noxious  weed 
control,  fencing,  construction  and 
maintenance  of  range  improvements, 
grazing  management  experiments,  range 
monitoring,  and  similar  activities,  may 
be  available  in  specific  States. 

4.  Riparian  Management.  Activities, 
such  as  facilities  construction,  erosion 
control,  rehabilitation,  and  similar 
activities,  may  be  available  in  specific 
States. 

5.  Recreation  Management.  Activities, 
such  as  facilities  construction  and 
maintenance,  interpretive  design  and 
construction,  and  similar  activities,  may 
be  available  in  specific  States. 

6.  Wildlife  and  Fisheries  Habitat 
Management.  Activities,  such  as 
construction  and  maintenance, 
interpretive  design  and  construction, 
habitat  protection  and  improvement 
projects,  and  similar  activities,  may  be 
available  in  specific  States. 

7.  Wild  Horse  Management.  Activities 
such  as  wild  horse  round  ups,  removal, 
and  disposition,  including  operation 
and  maintenance  of  wild  horse  facilities 
may  be  available  in  specific  States. 

The  above  programs  under  "Other 
Activities"  are  available  in  many  states 
for  competitive  contracting.  However,  if 
they  are  of  special  geographic,  historical 
or  cultural  significance  to  a 
participating  Self-Governance  tribe,  they 
may  be  available  for  annual  funding 
agreements.  Tribes  may-also  discuss 
additional  BLM-funded  activities  with 
the  relevant  State  office  in  relation  to 
negotiating  specific  self-governance 
agreements. 

For  questions  regarding  Indian  Self- 
Governance,  contact  Jerry  Cordova,  . 


Bureau  of  Land  Management,  1849  C 
Street  NW.,  Washington,  DC  20240- 
0001,  telephone:  (202)  452-7756,  tax: 
(202)  452-7701.  General  information  on 
all  contracts  available  in  a  given  year 
through  the  BLM  can  be  obtained  from 
the  BLM  National  Business  Center,  P.O. 
Box  25047,  Bldg.  50,  Denver  Federal 
Center,  Denver,  CO  80225-0047. 

B.  Eligible  Programs  of  the  Bureau  of 
Reclamation 

Reclamation  operates  a  wide  range  of 
water  resource  management  projects  for 
irrigation,  hydroelectric  power 
generation,  municipal  and  industrial 
water  supplies,  flood  control,  outdoor 
recreation,  enhancement  of  fish  and 
wildlife  habitats,  and  research.  Most  of 
Reclamation's  activities  involve 
construction,  operations  and 
maintenance,  and  management  of  water 
resources  projects  and  associated 
facilities.  Components  of  the  following 
water  resource  management  and 
construction  projects  may  be  eligible  for 
self-governance  agreements. 

1.  Yakima  River  Basin  Water 

Enhancement  Program  WA 

2.  Klamath  Project— CA,  OR 

3.  Trinity  River  Restoration  Program — 

CA 

4.  Central  Valley  Project  (Trinity 

Division) — CA 

5.  New  lands  Project — NV,  CA 

6.  Washoe  Project— NV,  CA 

7.  Colorado  River  Front  Work/Levee 

System— AZ.  CA.  NV 

8.  Lower  Colorado  Indian  Water 

Management  Study — AZ.  CA.  NV  . 

9.  Yiunaa  Area  Projects — AZ.  CA 

10.  Central  Arizona  Project — AZ.  NM 

11.  Middle  Rio  Grande  Project— NM 

12.  Indian  Water  Rights  Settlement 

Projects — as  Congressionally 

authorized. 
For  questions  regarding  self- 
governance  contact  Barbara  White. 
Reclamation  Self-Governance 
Coordinator,  Native  American  Affairs 
Office,  Bureau  of  Reclamation  (W- 
6100),  1849  C  Street  NW..  Washington, 
DC  20240-0001,  telephone:  (202)  208- 
4733,  fax:  (202)  208-6688. 

C.  Eligible  Programs  of  the  Minerals 
Management  Service  (MMS) 

MMS  provides  stewardship  of 
America's  offshore  resources  and 
collects  revenues  generated  from 
mineral  leases  on  Federal  and  Indian 
lands.  MMS  is  responsible  for  the 
management  of  the  Federal  Outer 
Continental  Shelf,  which  are  submerged 
lands  off  the  coasts  that  have  significant 
energy  and  mineral  resources.  Within 
the  offshore  minerals  management 
program,  environmental  impact 
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assessments  and  statements,  and 
environmental  studies,  may  be  available 
if  a  self-governance  tribe  demonstrates  a 
special  geographic,  cultural,  or 
historical  connection. 

MMS  also  offers  mineral-owning 
tribes  other  opportunities  to  become 
involved  in  MMS's  Royalty 
Management  Program  functions.  These 
programs  address  the  intent  of  Indian 
self-governance  but  are  available 
regardless  of  self-governance  intentions 
or  status  and  are  a  good  prerequisite  for 
assuming  other  technical  functions. 
Generally,  royalty  management 
programs  are  available  to  self- 
governance  tribes  are  as  follows: 

1.  Audit  of  tribal  royalty  payments. 
Audit  activities  for  tribal  leases,  except 
for  the  issuance  of  orders,  final 
valuation  decisions,  and  other 
enforcement  activities.  (For  tribes 
already  participating  in  MMS  delegated 
audits,  this  program  is  offered  as  an 
optional  alternative.) 

2.  Verification  of  tribal  royalty 
payments.  Financial  compliance 
verification  and  monitoring  activities, 
production  verification,  and  appeals 
research  and  analysis. 

3.  Tribal  royalty  reporting,  accounting 
and  data  management.  Establishment 
and  management  of  royalty  reporting 
and  accounting  systems  including 
document  processing,  production 
reporting,  reference  data  (lease,  payor, 
agreement)  management,  billing  and 
general  ledger. 

4.  Tribal  royalty  valuation. 
Preliminary  analysis  and 
recommendations  for  valuation  and 
allowance  determinations  and 
approvals. 

5.  Royalty  Management  of  Allottee 
Leases.  Royalty  management  of  allottee 
leases. 

6.  Online  monitoring  of  royalties  and 
accounts.  Online  computer  access  to 
reports,  payments,  and  royalty 
information  contained  in  MMS 
accounts.  MMS  will  install  equipment 
at  tribal  locations,  train  tribal  staff,  and 
assist  tribe  in  researching  and 
monitoring  all  payments,  reports, 
accounts,  and  historical  information 
regarding  their  leases. 

7.  Royalty  Internship  Program.  A  new 
orientation  and  training  program  for 
auditors  and  accountants  from  mineral 
producing  tribes  to  acquaint  tribal  staff 
with  royalty  laws,  procedures,  and 
techniques.  This  program  is 
recommended  for  tribes  that  are 
considering  a  self-governance  agreement 
but  have  not  yet  acquired  mineral 
revenue  expertise  via  a  FOGRMA 
section  202  contract. 

For  questions  regarding  self- 
governance  contact  Joan  Killgore, 


Royalty  Liaison  Office,  Minerals 
Management  Service  (MS-4241),  1849  C 
Street  NW.,  Washington,  DC  20240- 
0001,  telephone:  (202)  208-3512.  fax: 
(202) 208-3982. 

D.  Eligible  Programs  of  the  National 
Park  Service  (NPS) 

The  National  Park  Service  administers 
the  National  Park  System  made  up  of 
national  parks,  monuments,  historic 
sites,  battlefields,  seashores,  lake  shores 
and  recreation  areas.  NPS  maintains  the 
park  units,  protects  the  natvu-al  and 
cultural  resources,  and  conducts  a  range 
of  visitor  services  such  as  law 
enforcement,  park  maintenance,  and 
interpretation  of  geology,  history,  and 
natural  and  cultural  resources. 

Some  elements  of  these  program?  may 
be  eligible  for  inclusion  in  a  self- 
governance  annual  funding  agreement. 
The  listing  below  was  developed 
considering  the  geographic  proximity  to, 
and/or  traditional  association  of  a  self- 
governance  annual  funding  agreement. 
This  listing  is  not  all  inclusive,  but  is 
representative  of  the  types  of  programs 
which  may  be  eligible  for  tribal 
participation  through  annual  funding 
agreements. 

1.  Ongoing  Programs  and  Activities. 
Components  of  the  following  programs 
are  potentially  eligible  for  inclusion  in 
a  self-governance  annual  funding 
agreement. 

a.  Archeological  surveys 

b.  Comprehensive  management 

planning 

c.  Cultural  resource  management 

projects 

d.  Ethnographic  studies 

e.  Erosion  control 

f.  Fire  protection 

g.  Hazardous  fuel  reduction 
h.  Housing  construction  and 

rehabilitation 
i.  Gathering  baseline  subsistence  data — 

AK 
j.  Janitorial  services 
k.  Maintenance 

1.  Natural  resoiuce  management  projects 
m.  Range  assessment — AX 
n.  Reindeer  grazing — ^AK 
o.  Road  repair 

p.  Solid  waste  collection  and  disposal 
q.  Trail  rehabilitation 

2.  Special  Programs.  Aspects  of  these 
programs  may  be  available  if  a  self- 
governance  tribe  demonstrates  a 
geographical,  cultural,  or  historical 
connection. 

a.  Beringia  Research 

b.  Elwha  River  Restoration 

3.  Locations  of  National  Park  System 
Unites  in  Close  Proximity  to  Self- 
Governance  Tribes.  Aspects  of  ongoing 
programs  and  activities  may  be  available 


at  park  units  with  known  geographic, 
cultural,  or  historical  connections  with 
a  self-governance  tribe. 

a.  Lake  Clark  National  Park  and 

Preserve — ^AK 

b.  Katmai  National  Park  and  Preserve — 

AK 

c.  Glacier  Bay  National  Park  and 

Preserve — AK 

d.  Sitka  National  Historical  Park— AK 

e.  Kenai  Fjords  National  Park — AK 

f.  Wrangell-St.  Efias  National  Park  & 

Preserve — AK 

g.  Bering  Land  Bridge  National  Park — 

AK 
h.  Northwest  Alaska  Areas — AK 
i.  Gates  of  the  Arctic  National  Park  & 

Preserve — AK 
j.  Yukon  Charlie  Rivers  National 

Preserve — AK 
k.  Casa  Grande  Ruins  National 

Monument — AZ 
1.  Joshua  Tree  National  Park— CA 
m.  Redwoods  National  Park — CA 
n.  Whiskeytown  National  Recreation 

Area--CA 
o.  Hagennan  Fossil  Beds  National 

Monimient — ID 
p.  Sleeping  Bear  Dunes  National 

Lakeshore — MI 
q.  Voyageurs  National  Park — MI 
r.  Grand  Portage  National  Monument — 

MN 
s.  Bear  Paw  Battlefield,  Nez  Perce 

National  Historical  Park— MT 
t.  Glacier  National  Park — MT 
u.  Great  Basin  National  Park — NV 
v.  Bandelier  National  Monimient — NM 
w.  Hopewell  Culture  National  Historical 

Park— OK 
x.  Chickasaw  National  Recreation 

Area— OK 
y.  Effigy  Mounds  National  Monument — 

L\ 
z.  Olympic  National  Park — WA 
a-1.  San  Juan  Islands  National  Historic 

Park— WA 
b-1.  Mt  Rainier  National  Park— WA 
c-1.  Ebey's  Landing  National  Historical 

Reserve — WA 

For  questions  regarding  self- 
governance  contact  Dr.  Patricia  Parker, 
Chief,  American  Indian  Liaison  Office, 
National  Park  Service  (MS-3410),  1849 
C  Street  NW.  Washington,  DC  20240- 
0001;  telephone:  (202)  208-5475.  fax: 
(202)  273-0870. 

E.  Eligible  Programs  of  the  Office  of 
Surface  Mining  and  Reclamation 
Enforcement  (OSM) 

OSM  regulates  surface  coal  mining 
and  reclamation  operations,  and 
reclaims  abandoned  coal  mines,  in 
cooperation  with  States  and  Indian 
tribes. 

1.  Abandoned  Mine  Land 
Reclamation  Program.  This  program 
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which  restores  eligible  lands  mined  and 
abandoned  or  left  inadequately  restored 
is  available  to  Indian  tribes. 

2.  Control  of  the  Environmental 
Impacts  of  Surface  Coal  Mining.  This 
program  includes  analyses.  NEPA 
documentation,  technical  reviews,  and 
studies.  Where  surface  coal  mining 
exists  on  Indian  land,  certain  regulatory 
activities  that  are  not  inherently  Federal 
are  available  to  Indian  tribes. 

For  questions  regarding  self- 
governance  contact  Maria  Mitchell, 
Office  of  Siirface  Mining  Reclamation 
and  Enforcement  (MS-210-SIB),  1951 
Constitution  Ave.  NW.,  Washington.  DC 
20240.  telephone:  (202)  20S-2865,  fax: 
(202) 291-3111. 

F.  Eligible  Programs  of  the  U.S.  Fish  and 
Wildlife  Service  (FWS) 

The  mission  of  FWS  is  to  conserve, 
protect,  and  enhance  fish,  wildlife,  and 
their  habitats  for  the  continuing  benefit 
of  the  American  people.  Primeuy 
responsibilities  are  for  migratory  birds, 
endangered  species,  freshwater  and 
anadromous  fisheries,  and  certain 
marine  mammals.  FWS  also  has  a 
continuing  cooperative  relationship 
with  a  nimiber  of  Indian  tribes 
throughout  the  National  Wildlife  Refuge 
System  and  the  Service's  fish 
hatcheries.  Any  self-governance  tribe 
may  contact  a  National  Wildlife  Refuge 
or  National  Fish  Hatchery  directly 
concerning  participation  in  Service 
programs  under  the  Self-Governance 
Act. 

Some  elements  of  the  following 
programs  may  be  eligible  for  inclusion 
in  a  self-governance  annual  funding 
agreement.  The  listing  below  was 
developed  considering  the  proximity  of 
an  identified  self-governance  tribe  to  a 
National  Wildlife  Refuge  or  National 
Fish  Hatchery,  and  the  types  of 
programs  that  have  components  that 
may  be  suitable  for  contracting  through 
a  self-governance  annual  funding 
agreement.  This  listing  is  not  all- 
inclusive  but  is  representative  of  the 
types  of  programs  which  may  be  eligible 
for  tribal  participation  through  an 
annual  funding  agreement. 

1.  Subsistence  Programs  Within  Alaska 

2.  Fish  &  Wildlife  Technical  Assistance. 
Restoration  &  Conservation 

a.  Fish  8c  wildlife  population  surveys 

b.  Habitat  surveys 

c.  Sport  fish  restoration 

d.  Capture  of  depredating  migratory 

birds 

e.  Fish  &  wildlife  program  planning 

f.  Habitat  restoration  activities 


3.  Endangered  Species  Program 

a.  Cooperative  management  of 

conservation  programs 

b.  Development  and  implementation  of 

recovery  plans 

c.  Conducting  status  surveys  for  high 

priority  candidate  species 

d.  Participation  in  the  development  of 

habitat  conservation  plans,  as 
appropriate 

Education  Programs 

a.  Interpretation 

b.  Outdoor  classrooms 

c.  Visitor  center  operations 

d.  Volunteer  coordination  efforts  on- 

and  off-refuge 

Environmental  Contaminants  Program 

a.  Analytical  devices 

b.  Removal  of  underground  storage 

tanks 

c.  Specific  cleanup  activities 

d.  Natural  resource  economic  analysis 

e.  Specific  field  data  gathering  efforts 

Hatchery  Operations 

a.  Egg  taking 

b.  Rearing/feeding 

c.  Disease  treatment 

d.  Tagging 

e.  Clerical/facility  maintenance 

7.  Wetland  &  Habitat  Conservation  and 
Restoration 

a.  Construction 

b.  Planning  activities 

c.  Habitat  monitoring  and  management 

8.  Conservation  Law  Enforcement 

All  law  enforcement  efforts  under  cross- 
deputization 

9.  National  Wildlife  Refuge  Operations 
&  Maintenance 

a.  Construction 

b.  Farming 

c.  Concessions 

d.  Maintenance 

e.  Comprehensive  management 

planning 

f.  Biological  program  efforts 

g.  Habitat  management 
h.  Fire  Management 

Locations  of  Refuges  and  Hatcheries 
With  Close  Proximity  to  Indian  Tribes 

1.  Alaska  National  Wildlife  Refugesr- 

AK 

2.  Alchesay  National  Fish  Hatchery — 

AZ 

3.  Humboldt  Bay  National  Wildlife 

Refuge — CA 

4.  Kootenai  National  Wildlife  Refuge — 

ID 

5.  Agassiz  National  Wildlife  Refuge — 

MN 

6.  Mille  Lacs  National  Wildlife  Refuge — 

MN 


7.  Rice  Lake  National  Wildlife  Refuge — 

MN 

8.  National  Bison  Range — MT 

9.  Ninepipe  National  Wildlife  Refuge — 

MT 

10.  Pablo  National  Wildlife  Refuge— MT 

11.  Mescalero  National  Fish  Hatcnery — 

NM 

12.  Sequoyah  National  Wildlife 

Refuge— OK 

13.  Tishomingo  National  Wildlife 

Refuge— OK 

14.  Bandon  Marsh  National  Wildlife 

Refuge— OR 

15.  Dungeness  National  Wildlifie 

Refuge— WA 

16.  Makah  National  Fish  Hatchery— WA 

17.  Nisqually  National  Wildlife 

Rehige— WA 

18.  Quinault  National  Fish  Hatchery — 

WA 

19.  San  Juan  Islands  National  Wildlife 

Rehige— WA 
For  questions  regarding  self- 
governance  contact  Patrick  Durham. 
Fish  and  Wildlife  Service  (MS3012). 
1849  C  Street  NW.,  Washington.  DC 
20240-0001.  telephone:  (202)  208-4133, 
fax:  (202)  208-7407. 

G.  Eligible  Programs  of  the  U.S. 
Geological  Survey  (USGS) 

The  mission  of  the  U.S.  Geological 
Survey  is  to  provide  information  on 
biology,  geology,  hydrology,  and 
cartography  that  contributes  to  the  wise 
management  of  the  nation's  natiiral 
resources  and  to  the  health,  safety,  and 
well-being  of  the  American  people. 
Information  includes  maps,  data  bases, 
and  descriptions  and  analyses  of  the 
water,  plants,  animals,  energy,  and 
mineral  resources,  land  surface, 
underlying  geologic  structure  and 
dynamic  processes  of  the  earth. 
Information  on  these  scientific  issues  is 
developed  through  extensive  research, 
field  studies,  and  comprehensive  data 
collection  to:  evaluate  natiiral  hazards 
such  as  earthquakes,  volcanoes, 
landslides,  floods,  droughts,  subsidence 
and  other  groimd  failures;  assess  energy, 
mineral,  and  water  resoiut:es  in  terms  of 
their  quality,  quantity,  and  availability; 
evaluate  the  habitats  of  animals  and 
plants;  and  produce  geographic, 
cartographic,  and  remotely-sensed 
information  in  digital  and  non-digital 
formats.  No  USGS  programs  are 
specifically  available  to  American 
Indians  or  Alaska  Natives  because  of 
their  status  as  Indians/Natives. 
Components  of  programs  may  have  a 
special  geographic,  cultural,  or 
historical  connection  with  a  self- 
governance  tribe. 

1.  Mineral,  Environmental,  and 
Energy  Assessments.  Components  of 
this  program  that  involve  geologic 
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research,  data  acquisition,  and 
predictive  modeling  may  be  available 
for  inclusion  in  an  annual  funding 
agreement. 

2.  USGS  Earthquake  Hazards 
Reduction  Program.  Components  of  this 
program  that  involves  research,  data 
acquisition,  and  modeling  related  to 
earthquakes  and  seismically  active  areas 
may  be  available  for  inclusion  in  an 
aimual  funding  agreement. 

3.  Water  Resources  Data  Collections 
and  Investigations.  Components  of  this 
program  may  be  available  for  inclusion 
in  an  annual  funding  agreement  if  a  self- 
governance  tribe  demonstrates  a  special 
geographic,  cultiu^,  or  historical 
connection. 

4.  Biological  Resources  Inventory, 
Monitoring,  Research  and  Information 
Transfer  Activities.  Components  of  this 
program  may  be  available  for  inclusion 
in  an  annual  funding  agreement  if  a  self- 
governance  tribe  demonstrates  a  special 
geographic,  cultural  or  historical 

,  coimection. 

For  questions  regarding  self- 
governance  contact  Sue  Marcus, 
American  Indian/ Alaska  Native  Liaison, 
U.S.  Geological  Survey,  107  National 
Center,  Reston,  VA  20192,  telephone: 
(703)  648-4437,  fax:  (703)  648-5470. 

IV.  Programmatic  Targets 

During  Fiscal  Year  2002,  upon  request 
of  a  self-governance  tribe  each  non-BIA 
bureau  will  negotiate  annual  funding 
agreements  for  its  eligible  programs 
beyond  those  already  negotiated. 

Dated:  January  17,  2001. 
William  A.  Sinclair, 

Director,  Office  of  Self-Governance. 

[FR  Doc.  01-1884  Filed  1-22-01;  8:45  am] 

BILLING  CODE  4310-10-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

Endangered  Species 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.).  Written  data  or  comments  should 
be  submitted  to  the  Director,  U.S.  Fish 
and  Wildlife  Service,  Division  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  700,  Arlington, 
Virginia  22203  and  must  be  received  by 
the  Director  within  30  days  of  the  date 
of  this  publication. 


Applicant:  U.S.  Fish  and  Wildlife 
Service,  Laramie,  WY,  PRT-37824. 

The  applicant  requests  a  permit  to 
export  and  re-import  captive  bred  and 
wild  live  specimens  of  Black-footed 
ferret  (Mustela  nigripes)  to/from  Mexico 
for  completion  of  identified  tasks  and 
objectives  mandated  under  the  Black- 
Footed  Ferret  Recovery  Plan.  Salv^ed 
materials  may  include,  but  are  not 
limited  to:  whole  or  partial  specimens, 
hair,  and  blood  samples.  This 
notification  covers  activities  conducted 
by  the  applicant  over  the  next  five  years. 

Applicant:  Safari  Enterprises,  Boeme, 
TX,  PRT-37024. 

The  applicant  requests  a  permit  to 
import  two  captive  bom  jaguars 
[Panthera  onca)  from  Zoo  Congo, 
Mexico  City,  Mexico  for  the  purpose  of 
enhancement  of  the  survival  of  the 
species  through  captive  propagation. 

Applicant:  Donald  R.  Card,  Grand 
Ledge,  MI,  PRT-027135. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  [Ursus  maritimus) 
sport-hunted  from  the  Northern 
Beaufort  Sea  polar  bear  population  in 
Canada  for  personal  use.  Cta  May  22, 
2000  (65  FR  32120],  the  permit  request 
was  mistakenly  published  as-  a  sport- 
hunted  bear  from  Lancaster  Sound 
population. 

The  U.S.  Fish  and  Wildlife  has 
information  collection  approval  from 
0MB  through  February  28,  2001.  0MB 
Control  Number  1018-0093.  Federal 
Agencies  may  not  conduct  or  sponsor 
and  a  person  is  not  required  to  respond 
to  a  collection  of  information  imless  it 
displays  a  current  valid  0MB  control 
number. 

Documents  and  other  information 
submitted  with  these  appUcations  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  Division  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  700,  Arlington, 
Virginia  22203.  Phone:  (703/358-2104); 
Fax:  (703/358-2281). 

Dated:  January  17,  2001. 
Anna  Barry, 

Chief,  Branch  of  Permits,  Division  of 
Management  Authority. 
[FR  Doc.  01-2018  Filed  1-22-01;  8:45  am] 
BILLING  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  issuance  of  Permtt  for  Marine 
Mammals 

On  October  19,  2000,  a  notice  was 
pubUshed  in  the  Federal  Register,  Vol. 
65,  No.  203,  Page  62747,  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  U.S.  Geological 
Smvey  to  amend  their  permit  (PRT- 
690038)  to  update  their  scientific 
research  activities  with  polar  bears. 

Notice  is  hereby  given  that  on  January 
5,  2001,  as  authorized  by  the  provisions 
of  the  Marine  Mammal  Protection  Act  of 
1972,  as  amended  (16  U.S.C.  1361  et 
seq.)  the  Fish  and  Wildlife  Service 
authorized  the  requested  permit  subject 
to  certain  conditions  set  forth  therein. 

On  December  7,  2000,  a  notice  was 
published  in  the  Federal  Register,  Vol. 
65,  No.  236.  Page  76662.  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  U.S.  J.  Herbert 
Fisher,  Jr.  for  a  permit  {PRT-032816)  to 
import  one  polar  bear  {Ursus  maritimus) 
trophy  taken  from  the  M'Clintock 
Channel  population,  Canada  for 
personal  use. 

Notice  is  hereby  given  that  on  January 
9,  2000,  as  authorized  by  the  provisions 
of  the  Marine  Mammal  Protection  Act  of 
1972,  as  amended  (16  U.S.C.  1361  et 
seq.),  the  Fish  and  Wildlife  Service 
authorized  the  requested  permit  subject 
to  certain  conditions  set  forth  therein. 

Documents  and  other  information 
submitted  for  this  application  is 
available  for  review  by  any  party  who 
submits  a  written  request  to  the  U.S. 
Fish  and  Wildlife  Service,  Division  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  700,  Arlington, 
Virginia  22203.  Phone  (703)  358-2104 
or  Fax  (703)  358-2281. 

Dated:  January  17.  2001. 

Anna  Barry, 

Branch  of  Permits,  Division  of  Management 
Authority. 

(PR  Doc.  01-2019  Filed  1-22-01;  8:45  am] 

BILLING  CODE  4310-S6-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NV-058-01-1610-OG] 

Proposed  General  Management  Plan 
and  Final  Environmental  Impact 
Statement  for  the  Red  Rock  Canyon 
National  Conservation  Area 

January  4,  2001. 

AGENCY:  Department  of  the  Interior, 

Bureau  of  Land  Management. 
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ACnON:  Notice  of  action. 


SUMMARY:  Notice  of  availability  for  the 
Proposed  General  Management  Plan  and 
Final  Environmental  Impact  Statement 
(GKfP/FEIS)  for  Red  Rock  Canyon 
National  Conservation  Area  was 
submitted  on  December  14,  2000.  The 
General  Management  Plan  will  be  a 
stand  alone  dociunent  (does  not  tier 
from  another  docimient),  although  it 
does  include  one  action  that  will  amend 
the  Las  Vegas  Resource  Management 
Plan  (RMP).  The  action  included  in  the 
GMP  makes  adjustments  to  the  Red 
Rock  Herd  Management  Area  (HMA)  as 
designated  in  the  RMP.  The  adjustments 
reflect  the  actual  use  areas  the  animals 
have  used  over  time  and  include  some 
minor  deletions  as  well  as  additions  to 
the  HMA,  allowing  a  more  accurate 
designation. 

The  RMP  amendment,  which  makes 
adjustments  to  the  Red  Rock  Herd 
Management  Area,  can  be  reviewed  in 
the  Proposed  GMP/FEIS  for  Red  Rock 
Canyon  and  will  be  open  to  a  30  day 
protest  period  beginning  February  15, 
2001  and  ending  March  16,  2001.  The 
proposed  action  may  be  protested  by 
any  person  who  participated  in  the 
planning  process  and  who  has  an 
interest  which  is  or  may  be  adversely 
affected  by  the  approved  of  the  HMA 
boundary  adjustments.  A  protest  may 
raise  only  those  issues  which  were 
submitted  for  the  record  during  the 
planning  process  (see  43  Code  of 
Federal  Regulations  1610.5-2). 

All  protests  must  be  written  and  must 
be  postmarked  on  or  before  March  16, 
2001  and  shall  contain  the  following 
information: 

The  name,  mailing  address,  telephone 
number  and  interest  of  the  person  filing 
the  protest. 

A  statement  of  the  issue  or  issues 
being  protested. 

A  statement  of  the  part  or  parts  of  the 
document  being  protested. 

A  copy  of  all  documents  addressing 
the  issue  or  issues  previously  submitted 
during  the  planning  process  by  the 
protesting  party,  or  an  indication  of  the 
date  the  issue  or  issues  were  discussed 
for  the  record. 

A  concise  statement  explaining 
precisely  why  the  Bureau  of  Land 
Management,  Nevada  State  Director's 
decision  is  wrong. 

Upon  resolution  of  any  protests,  an 
Approved  Plan  and  record  of  Decision 
will  be  issued.  The  approved  Plan/ 
Record  of  Decision  will  be  mailed  to  all 
individuals  who  participated  in  this 
plaiming  process  and  all  other 
interested  publics  upon  their  request. 
ADDRESSES:  Protests  must  be  filed  with: 
Director,  Bureau  of  Land  Management, 


Attn.  Ms.  Brenda  Williams,  Protest 
Coordinator,  1849  C  Street,  NW, 
Washington,  D.C.  20240. 

Copies  of  the  Proposed  GMP  may  be 
obtained  from  the  Las  Vegas  Field 
Office,  W.  Vegas  Drive,  Las  Vegas,  NV 
89108. 

Public  reading  copies  are  available  for 
review  at  the  Clark  County  public 
libraries,  all  government  repository 
libraries  and  the  following  BLM 
locations: 
Office  of  External  Affairs,  Main  Interior 

Building,  Room  5000,  1849  C  Street, 

NW,  Washington,  DC; 
Public  Room,  Nevada  State  Office,  1340 

Financial  Blvd.,  Reno,  NV;  and  the 

Las  Vegas  Field  Office  at  the  above 

address. 

roR  FURTHER  MFORMATION  COMTACT: 

Gene  Amesen  (702-647-5068),  GMP 
Team  Leader  or  Jeff  Steinmetz  (702- 
647-5097),  RMP  Team  Leader.  Both  are 
located  at  BLM's  Las  Vegas  Field  Office 
listed  above. 

Dated:  January  4.  2001. 
John  lamrog. 

Acting  Las  Vegas  Field  Office  Manager. 
(FR  Doc.  01-1625  Filed  1-22-01;  8:45  am] 

MLUNO  COM  4310-HC-ll 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(CA-360-1430-ET;  CACA  41014) 

Notice  of  Propoeed  WHlKlrawai  and 
Opportunity  for  Pul>yc  Meeting; 
California 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

summary:  The  Bureau  of  Land 
Management  proposes  to  withdraw 
4,362.88  acres  of  public  lands  in 
Siskiyou  County  to  assure  long  term 
protection  and  preservation  of 
ecological,  historical,  and  biological 
resource  values.  The  public  lands  are 
located  in  the  Horseshoe  Ranch  Wildlife 
Area  (containing  3,842.88  acres)  and 
Jenny  Creek  Area  of  Critical 
Environmental  Concern  (containing  520 
acres).  This  notice  closes  the  lands  for 
up  to  2  years  from  mining.  The  lands 
located  at  the  Horseshoe  Ranch  Wildlife 
Area  are  withdrawn  from  mineral 
leasing  by  the  Record  of  Decision, 
Resources  Management  Plan  for 
Redding  Resource  Area,  which 
approved  by  the  California  State 
Director,  Bureau  of  Land  Management, 
on  July  27,1993.  The  lands  located  at 
Jenny  Creek  Area  of  Critical 
Environmental  Concern  will  remain 


open  to  mineral  leasing.  All  of  the  lands 
proposed  for  withdrawal  will  remain 
open  to  the  Materials  Act  of  1947. 
DATES:  Comments  and  requests  for  a 
public  meeting  must  be  received  by 
April  23,  2001. 

ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  Field 
Manager,  BLM  Redding  Field  Office 
(CA-360),  355  Hemsted  Drive,  Redding, 
California  96002. 

FOR  FURTHER  INFORMATKNO  CONTACT: 
Duane  Marti,  BLM  California  State 
Office,  91&-978-4675. 
SUPPLEMENTARY  INFORMATKM:  The 
purpose  of  the  proposed  withdrawal  is 
to  assure  long  term  protection  and 
preservation  of  ecological,  historical, 
and  biological  resource  values. 
Currently,  the  Bureau  of  Land 
Management  is  studying  a  proposal  to 
amend  the  existing  boundary  of  the 
Horseshoe  Ranch  WA.  This  proposed 
action  will  be  processed  in  conjimction 
with  that  study.  A  petition  was 
approved  allowing  the  Bureau  of  Land 
Management  to  file  an  application  to 
withdraw  the  following  described 
public  lands  from  location  and  entry 
imder  the  United  States  mining  laws, 
subject  to  valid  existing  rights: 

S4ount  Diablo  Meridian,  Ckilifomia 

T.  48  N.,  R.  5  W., 

Sec.  18,  lots  1  to  4,  inclusive: 

Sec.  20,  W»/z; 

Sec.  24.  NE'ANE'A.  W'/iE'/i.  and  W'/i; 

Sec.  28,  NWV4SWV4; 

Sec.  30,  lots  1  to  4,  inclusive,  W'/jE'/j,  and 
E'/iW'/i. 
T.  48  N,  R.  6  W., 

Sec.  14,  lots  1  to  4,  inclusive,  and  SVzS'/t; 

Sec.  21.  E»/i: 

Sec.  22,  all; 

Sec.  24.  all; 

Sec.  26.  all; 

Sec.  34,  NEV«NEV4,  NV2NWV4, 
SW'ANWV*,  and  SVz. 

The  areas  described  aggregate 
4,362.88  acres,  more  or  less,  in  Siskiyou 
County. 

The  purpose  of  the  proposed 
withdrawal  is  to  assure  long  term 
protection  and  preservation  of 
ecological,  historical,  and  biological 
resource  values. 

Until  April  23,  2001,  all  persons  who 
wish  to  submit  comments,  suggestions, 
or  objections  in  connection  with  the 
proposed  withdrawal  may  present  their 
views  in  writing  to  the  Field  Manager, 
Redding  Field  Office  of  the  Bureau  of 
Land  Management. 

Notice  is  nereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
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proposed  withdrawal  must  submit  a 
written  request  to  the  Field  Manager, 
Redding  Field  Office  by  April  23,  2001. 
Upon  determination  by  the  authorized 
officer  that  a  public  meeting  will  be 
held,  a  notice  of  the  time  and  place  will 
be  published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  part  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  may  be 
permitted  during  this  segregative  period 
are  those  which  are  compatible  with  the 
use  of  the  lands,  as  determined  by  BLM. 

Dated:  January  17,  2001. 
Duane  Marti, 

Acting  Chief,  Branch  of  Lands. 
[FR  Doc.  01-1997  Filed  1-22-01;  8:45  am) 
BHXMQCOOe  4310-40-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  L,and  Management 


i 


A-160-1430-ET;  CACA  42632] 


Notice  Of  Proposed  WIttidrawal  and 
Opportunity  for  Public  Meeting; 
California 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACnON:  Notice. 


SUMMARY:  The  Bureau  of  Land 
Management  proposes  to  withdraw 
approximately  20  acres  of  public  land  in 
San  Luis  Obispo  Coimty  to  assure  long 
tenn  protection  and  management  of 
historic  structures,  archaeological 
resoiux:es,  wildlife  habitat,  scenic 
quality,  and  high  educational  and 
interpretative  values  of  the  public  land 
and  resources,  located  at  Point  Piedras 
Blancas.  The  Biu^au  of  Land 
Management  is  proposing  to  manage  the 
land  and  its  resources  in  a  collaborative 
effort  with  other  Federal  and  State 
agencies.  The  Piedras  Blancas  Light 
Station  was  listed  on  the  National 
Register  of  Historic  Places  on  September 
3, 1991.  The  adjacent  coastline  is  part  of 
the  California  Coastal  National 
Monument  and  the  Monterey  Bay 
National  Marine  Sanctuary.  This  notice 
closes  the  land  for  up  to  2  years  from 
mining.  The  land  will  remain  open  to 
mineral  leasing  and  the  Materiads  Act  of 
1947. 


DATES:  Comments  and  requests  for  a 
public  meeting  must  be  received  by 
April  23,  2001. 

ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  Field 
Manager,  Bureau  of  Land  Management, 
Bakersfield  Field  Office,  3801  Pegasus 
Drive,  Bakersfield,  California  93308. 
FOR  FURTHER  INFORMATION  CONTACT: 
Duane  Marti,  Bureau  of  Land 
Management  California  State  Office, 
916-978-4675. 

SUPPLEMENTARY  INFORMATION:  On 
January  16,  2001,  a  petition  was 
approved  allowing  the  Bureau  of  Land 
Management  to  file  an  application  to 
withdraw  the  following  described 
public  land  frt)m  location  and  entry 
under  the  United  States  mining  laws, 
subject  to  valid  existing  rights: 

Mount  Diablo  Meridian,  California 
T.  26  S.,  R.  6  E., 
U.  S.  Lighthouse  Reserve. 

The  area  described  contains 
approximately  20  acres  in  San  Luis 
Obispo  County. 

The  purpose  of  the  proposed 
withdrawal  is  to  assure  long  term 
protection  and  management  of  historic 
structures,  archaeological  resources, 
wildlife  habitat,  scenic  quality,  and  high 
educational  and  interpretative  values  of 
the  public  land  and  resources,  located  at 
Point  Piedras  Blancas. 

Until  April  23,  2001,  all  persons  who 
wish  to  submit  comments,  suggestions, 
or  objections  in  comiection  with  the 
proposed  withdrawal  may  present  their 
views  in  writing  to  the  Field  Manager, 
Bakersfield  Field  Office  of  the  Bureau  of 
Land  Management. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  Field  Manager, 
Bakersfield  Field  Office  April  23,  2001. 
Upon  determination  by  the  authorized 
officer  that  a  public  meeting  will  be 
held,  a  notice  of  the  time  and  place  will 
be  published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  2300. 

For  a  period  of  2  years  &t>m  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  may  be 
permitted  during  this  segregative  period 
are  those  which  are  compatible  with  the 


use  of  the  lands,  as  determined  by  the 
Biu«au  of  Land  Management. 

Dated:  January  17,  2001. 
Duane  Marti, 

Acting  Chief.  Branch  of  Lands. 
[PR  Doc.  01-1998  Filed  1-22-01;  8:45  am] 
BIUJNG  CODE  431&-40-P 

DEPARTMENT  OF  THE  INTERIOR 

/ 
National  Parte  Service 

60  Day  Notice  of  Intention  To  Request 
Clearance  of  Collection  of  Information; 
Opportunity  for  Public  Comment 

AGENCY:  National  Park  Service, 

Department  of  the  Interior,  Fort  Sumter 

National  Monument. 

ACTION:  Notice  and  request  for 

comments. 

summary:  National  Park  Service  (NPS) 
Fort  Sumter  tour  boat  service  currently 
departs  from  two  destinations  in 
Charleston,  SC.  With  the  construction  of 
a  new  NPS  facility  at  Liberty  Square,  all 
tour  boat  operations  to  Fort  Sumter  will 
be  consolidated  to  a  single  point  of 
departure  at  the  new  location.  The 
proposed  survey  would  be  used  in 
conducting  a  study  to  evaluate  the 
feasibility  of  establishing  a  water  taxi 
system  in  Charleston  Harbor.  The  water 
taxi  system  would  chiefly  act  as  a  feeder 
network  for  toiuists  and  local  residents 
desiring  access  to  the  new  NPS  Ft. 
Siunter  tour  boat  focility  at  Liberty 
Square,  located  adjacent  to  the  South 
Carolina  Aquarium.  Several  locations, 
situated  primarily  along  the  Cooper 
River,  are  being  considered  as  potential 
landing  sites.  Creation  of  a  waterbome 
network  of  this  type  would  potentially 
reduce  on-site  parking  demands,  serve 
to  mitigate  related  congestion  on 
surroimding  streets  and  have  a  variety 
of  other  quality  of  life  and 
environmental  benefits.  The  initial 
phase  of  the  system  is  expected  to 
largely  focus  on  establistdng  a 
waterbome  connection  between  Liberty 
Square  and  Patriots  Point  Naval 
Museum.  The  information  gathered  in 
the  surveys  will  be  used  to  support 
planning  efforts  in  developing  feasible 
water  taxi  alternatives,  evaluating 
system  viability  and  determining 
potential  user  demands.  The  data 
collected  in  the  surveys  will  aid  in 
identifying  the  s{>ecific  market 
feasibility  and  possible  operational 
plans  for  the  proposed  water  taxi 
service.  The  data  will  also  be  used  to 
forecast  potential  demand  for  travel 
between  NPS  sites  and  other  visitor 
destinations,  as  well  as  land-based 
public  transit  connections.  Information 
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will  be  gathered  on  potential  visitor 
linkages  (multiple  destinations)  between 
NPS  sites  and  other  popular  tourist 
destinations  to  understanding  how  they 
might  aifect  the  use  of  water  taxi  service 
to  reach  the  NPS  Fort  Sumter  Tour  Boat 
facility  at  Liberty  Square.  Information 
collected  in  this  survey  will  not  be  used 
for  any  other  purpose  than  this  study: 


Estiniated  numbers  of 

Responses 

Burden 
hours 

Charleston  Har- 
bor Water 
Taxi  Study: 
Intercept  Sur- 
veys—fles»» 

dents 

Intercept  Sur- 
veys—Non- 
Residents  ... 

800 
200 

133.33 
33.33 

Total 

1,000 

166.66 

Under  provisions  of  the  Paperwork 
Reduction  Act  of  1995  and  5  CFR  Part 
1320,  Reporting  and  Record  Keeping 
Requirements,  the  National  Park  Service 
(NPS)  is  soliciting  comments  on:  (a) 
Whether  the  collection  of  information  is 
necessary  for  such  a  reliable  and  valid 
market  analyses  and  to  support  the 
proper  perfcrmance  of  the  functions  of 
the  GGNRA  in  evaltiating  the  best 
alternative  operations  in  the  interest  of 
the  government  and  the  general  public, 
including  whether  the  information  will 
have  practical  utility;  (b)  the  accuracy  of 
the  NPS  estimate  of  the  burden  of  the 
coUeCion  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (c)  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (d)  how  to  minimize 
the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  while  maintaining  an  unbiased 
sample,  including  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  forms  of  information  technology. 

DATES:  Public  comments  will  be 
accepted  on  or  before  March  26,  2001. 

Send  Comments  to:  Mr.  John  N. 
Tucker,  Superintendent,  Fort  Sumter 
Group  Parks,  National  Park  Service, 
1214  Middle  Street.  Sullivan's  Island, 
SC  29482 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  N.  Tucker  at  Tel:  (843)  727-4740 
ext.  14,  Fax:  (843)  883-3910  or  e-mail 
John tuckei^nps.gov 

SUPPlfMENTARY  INFORMATION: 
Title:  Charleston  Harbor  Water  Taxi 

Study. 
Bureau  Form  Number:  None. 
OMB  Number:  To  be  requested. 


Expiration  Date  of  Approval:  To  be 
requested. 

Type  of  Request:  Request  for  new 
clearance. 

Description  of  Need:  The  combination 
of  different  visitor  sites  around 
Charleston  Harbor,  their  role  as 
significant  attractions,  and  the  higher 
level  of  traffic  congestion  is  imique  and 
makes  it  difficult  to  apply  data  collected 
for  other  transportation  systems  at  other 
parks  to  this  particular  study  area. 
However,  other  public  agencies  and 
private  enterprises  that  operate 
waterbome  shuttle  services  are  being 
contracted.  Preliminary  results  from  this 
search  indicate  that  little  research  or 
data  collection  has  been  conducted  to 
understand  travel  behavior  related  to 
alternate  transportation  services  for 
visitor  and  tourist  travel.  Also,  because 
of  the  uniqueness  of  each  alternative 
access  system,  in  terms  of  site-specific 
attractions,  and  opportunities/ 
constraints  associated  with  alternative 
access  services,  existing  data  generally 
would  not  be  applicable  to  the 
particiilar  conditions  present  in  the 
Charleston  Harbor  area. 

Only  individuals  would  be 
interviewed  as  part  of  the  intercept 
surveys.  Collection  of  this  data  will 
ensure  that  the  NPS  has  data  necessary 
to  plan,  evaluate  and  implement 
alternative  transportation  options  that 
meet  the  needs  of  current  and  potential 
visitors  to  NPS  sites  and  other 
attractions  surrotmding  the  Charleston 
Harbor  area. 

Automated  Data  Collection:  At  the 
present  time,  there  is  no  automated  way 
to  gather  this  information,  since  the  on- 
site  interviewing  process  involves 
asking  visitors  to  identify 
characteristics,  use  patterns, 
expectations,  preferences  and 
perceptions  that  are  relevant  to  a  study 
of  alternative  access  strategies  and 
services.  Computerized  responses  could 
not  be  controlled  for  basis  in  the  same 
maimer  as  can  intercept  surveys. 

Description  of  respondents:  Intercept 
interviews  will  be  conducted  with  a 
random  sample  of  individuals  who  visit 
sites  within  the  Charleston  Harbor  area 
that  represent  potential  visitors  for  Fort 
Sumter  via  the  new  NPS  Visitor  Center 
and  Fort  Sumter  Tour  Boat  Facility  at 
Liberty  Square.  These  sites  include  the 
South  Carolina  Aquarium,  adjacent  to 
the  NPS  Visitor  Center  at  Liberty 
Square,  which  is  currently  uinder 
construction,  as  well  as  four  non-NPS 
sites  including  the  Charleston  Visitor 
Center,  Charleston  City  Market, 
Charleston  Waterfront  Park,  and  Patriots 
Point  Naval  Museum,  across  the  Harbor 
in  Mt.  Pleasant. 


Estimated  number  of  respondents: 
1,000. 

Estimated  average  number  of 
responses:  Each  respondent  will 
respond  only  one  time,  so  the  niunber 
of  respondents  will  be  the  same  as  the 
number  of  respondents. 

Estimated  average  burden  hours  per 
responses:  Approx.  10  minutes. 

Frequency  of  Response:  1  time  per 
respondent. 

Estimated  annual  reporting  burden: 
166.66  hours. 

Leonard  E.  Stowe, 

Acting  Information  Collection  Clearance 
Officer,  WASO  Administrative  Program 
Center,  National  Park  Service. 
(FR  Doc.  01-1877  Filed  1-22-01;  8:45  am) 

BHXINQ  COOe  4310-7IHM 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

60  Day  Notice  of  Intention  To  Request 
Clearance  of  Collection  of  Information; 
Opportunity  for  Public  Comment 

agency:  National  Park  Service,  Golden 
Gate  National  Recreation  Area, 
Department  of  the  Interior. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Golden  Gate  National 
Recreation  Area  (GGNRA)  is  a  national 
park  which  comprises  over  76,000  acres 
of  coastal  lands  spanning  three 
California  counties:  Marin,  San 
Francisco  and  San  Mateo.  GGNRA,  in 
partnership  with  Marin  County,  is 
proposing  to  conduct  survey  interviews 
by  telephone  and  intercept  surveys  in 
person  to  identify  the  market  viability  of 
alternative  methods  of  getting  visitors  to 
five  park  sites  in  Marin  County. 
Postcard  mail-back  surveys  will  also  be 
used  to  determine  the  origin  and 
destination  (O-D)  and  other  trip 
characteristics  of  people  driving  though 
the  most  congested  local  roads  leading 
up  to  the  park  sites.  The  surveys  will  be 
conducted  as  part  of  a  Comprehensive 
Transportation  Management  Plan  for  an 
area  that  includes  Muir  Woods,  Muir 
Beach,  Tennessee  Valley,  Stinson  Beach 
and  Mt.  Tamalpais  State  Park.  All  but 
Mt.  Tamalpais  State  Park  are  part  of  the 
GGNRA.  TTie  results  of  these  surveys 
will  be  used  to  develop  and  test 
alternative  plans  for  transit  or  shuttle 
services  to  one  or  more  of  the  park  sites 
or  between  park  sites. 
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\^arin  Parklands 
CTMP:  Tele- 
phone Inter- 
views   

Marin  Parklands 
1 1  CTMP:  Tourist 
1 1  Intercept  Sur- 
vey   

\4arin  Parklands 
CTMP:  Post- 
card O-D  Sur- 
vey   

Total 


Estimated  numbers  of 


Responses 


800 


800 


400 


1,600 


Burden 
hours 


200 


200 


100 


133 


Under  provisions  of  the  Paperwork 
deduction  Act  of  1995  and  5  CFR  part 
1320,  Reporting  and  Record  Keeping 
Requirements,  the  National  Park  Service 
(NPS)  is  soliciting  comments  on:  (a) 
Whether  the  collection  of  information  is 
necessary  for  such  a  reliable  and  valid 
market  analyses  and  to  support  the 
proper  performance  of  the  functions  of 
the  GGNRA  and  Marin  County  in 
evaluating  the  best  alternative 
operations  in  the  interest  of  the 
government  and  the  general  public, 
including  whether  the  information  will 
have  practical  utility:  (b)  the  accuracy  of 
the  NiPS  estimate  of  the  burden  of  the 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (c)  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (d)  how  to  minimize 
the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  while  maintaining  an  unbiased 
sample,  including  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  forms  of  information  technology. 
DATES:  Public  comments  will  be 
accepted  on  or  before  March  26,  2001. 

Send  Comments  to:  GGNRA,  Attn. 
Mike  Savidge,  Bay  and  Franklin  St., 
Bldg.  201,  Ft.  Mason,  San  Francisco,  CA 
94123. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Savidge  at  (415)  561-4725  or 
Jennifer  Coile  at  (415)  561-4933. 
SUPPLEMENTARY  INFORMATION:  Title: 
Scope  of  Work  for  Marin  Parklands 
Comprehensive  Transportation 
Management  Plan. 

Bureau  Form  Number:  None. 

OMB  Number:  To  be  requested. 

Expiration  Date  of  Approval:  To  be 
requested. 

Type  of  Request:  Request  for  new 
clearance. 

Description  of  Need:  The 
Metropolitan  Transportation 
Commission  (MTC)  of  the  San  Francisco 
Bay  Area  has  identified  updated  data 


collection  and  surveys  of  this  natiire  as 
critical  to  the  foundation  of  improving 
alternative  transportation  access  to 
GGNRA  and  state  park  sits  in  the  Bay 
Area,  and  particularly  to  the  feasibility 
of  developing  a  potential  shuttle  service 
to  park  sites.  GGNRA  has  also  been 
identified  as  one  of  five  national  park 
demonstration  sites  to  improve 
alternative  transportation  access 
through  a  coordinated  program  with  the 
U.S.  Department  of  Transportation 
(DOT)  because  of  its  over  15  million 
visitors  per  year.  To  support  these 
efforts,  GGNRA  needs  information  to 
better  develop  ridership  potential  to 
alternate  park  sites,  and  to  determine 
the  specific  market  feasibility  and 
operational  plans  for  alternative  modes 
of  access  to  the  Marin  Parklands  sites. 
Such  a  need  was  identified  in  a  GGNRA 
Travel  Study  completed  in  1977  and 
remains  today.  GGNRA  and  Marin 
County  seek  to  acquire  this  information 
in  order  to  plan  for  increasing 
alternative  access  modes  to  the  five  park 
sites  and  to  reduce  the  congestion  on 
the  local  roadway  corridors  to  park  sites 
that  presently  results  in  traffic  delays  for 
visitors  and  other  residents. 

Automated  Data  Collection:  At  the 
present  time,  there  is  no  automated  way 
to  gather  this  information,  since  the 
information  gathering  process  involves 
asking  tourists  and/or  the  general  public 
to  identify  characteristics,  use  patterns, 
expectations,  preferences  and 
perceptions  that  are  relevant  to  a  study 
of  alternative  park  access  modes  and 
services.  Computerized  responses  could 
not  be  controlled  for  bias  as  intercept 
and  random  digit  dialing  surveys  can 
be. 

Description  of  Respondents:  Intercept 
interviews  will  be  conducted  with  a 
random  sample  of  individuals  who  visit 
non-park  sites  in  Marin  or  San 
Francisco  Counties.  Telephone  surveys 
will  be  conducted  with  a  random 
sample  of  residents  of  the  Coimties  of 
Marin,  San  Francisco,  Alameda  and  one 
or  two  other  counties  surrounding  the 
Bay  as  yet  unselected.  The  postcard  O- 
D  survey  will  be  distributed  to  a  random 
sample  of  drivers  passing  through  the 
Tam  Junction  intersection. 

Estimated  Average  Number  of 
Respondents:  800  (completed  telephone 
interviews);  400  (completed  intercept 
interviews);  400  (completed  postcard  O- 
D  surveys). 

Estimated  Average  Number  of 
Responses:  Each  respondent  will 
respond  only  one  time,  so  the  number 
of  responses  will  be  the  same  as  the 
number  of  respondents. 

Estimated  Average  Burden  Hours  per 
Response:  15  minutes  (telephone 
interviews);  15  minutes  (intercept 


surveys);  5  minutes  (postcard  O-D 
survey). 

Frequency  of  Response:  1  time  per 
respondent. 

Estimated  Annual  Reporting  Burden: 
333  hours. 

Dated:  January  17,  2001. 
Leonard  E.  Stowe, 

Information  Collection  Clearance  Officer. 
WASO  Administrative  Program  Center, 
National  Park  Service. 

[FR  Doc.  01-1878  Filed  1-22-01;  8:45  am) 

BHJJNG  COM  4310-70-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Parte  Service 

Rnal  Director's  Order  12— 
Conservation  Planning,  Environmental 
Impact  Analysis  and  Oecision-Maldng 
and  Pinal  Handbootc 

agency:  National  Park  Service, 
Department  of  the  Interior. 

ACTION:  Notice  of  availability  of  final 
director's  order  12 — conservation 
planning,  environmental  impact 
analysis  and  decision-making  and  final 
handbook. 

SUMMARY:  The  National  Park  Service 
(NPS)  is  converting  and  updating  its 
current  system  of  internal  instructions 
in  conformance  with  a  new  system  of 
NPS  internal  gmdance  documents.  As 
part  of  this  process  the  NPS  invited 
public  and  agency  comments  (59  FR 
43355)  concerning  improvements  to  our 
implementation  of  the  National 
Environmental  Policy  Act.  Based  on  the 
public  and  internal  scoping  comments 
the  NPS  developed  a  draft  revision  of 
the  Director's  Order  and  Handbook.  The 
NPS  then  made  a  draft  of  the  Director's 
Order  and  Handbook  available  for 
public  review  and  comment  (62  FR 
45270  and  62  FR  51144).  Comments 
received  during  the  public  conunent 
period  were  general  and  primarily 
editorial  in  nature  and  have  been 
incorporated  in  the  approved  version. 
The  approved  Director's  Order  revises 
NPS  policies,  standards,  and 
requirements  for  implementing  the  ■ 
National  Environmental  Policy  Act 
(NEPA)  within  units  of  the  National 
Park  System.  Based  on  this  revision,  a 
modification  will  be  made  to  the 
Department  of  the  Interior's 
Departmental  Manual  (section  516 
appendix  7)  regarding  implementation 
of  NEPA  by  the  NPS. 

DATES:  Director's  Order  12: 
Conservation  Planning,  Environmental 
Impact  Analysis  and  Decision-making 
and  the  Handbook  accompanying  the 
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Director's  Order  were  signed  on  January 
8,2001. 

ADDRESSES:  Director's  Order  12  and  its 
Handbook  are  available  on  the  Internet 
at  the  following  address:  http:// 
www.nps.gov/refdesk/Dorders/ 
index.htm.  Requests  for  copies  should 
be  sent  to:  Jacob  Hoogland,  National 
Park  Service,  Environmental  Quality 
Division,  1849  C  Street,  N.W.  Room 
2749,  Washington,  D.C  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jacob  Hoogland  at  (202)  208-3163  or 
jacob_hoogland@nps.gov. 

Dated:  January  16,  2001. 
Michael  Soukup, 

Associate  Director,  Natural  Resource 
Stewardship  and  Science. 
(FR  Doc.  01-1876  Filed  1-22-01;  8:45  ami 
aiLLMG  COOC  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Cailfomia  Bay-Delta  Public  Advisory 
Committee;  Notice  of  Establishment 

agency:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  establishment. 

SUMMARY:  This  notice  is  published  in 

accordance  with  Section  9(a)(2)  of  the 
Federal  Advisory  Committee  Act  of 
1972  (Pub.  L.  92-463).  Following 
consultation  with  the  General  Services 
Administration,  notice  is  hereby  given 
that  the  Secretary  of  the  Interior  is 
establishing  the  California  Bay-Delta 
Public  Advisory  Committee 
(Committee).  The  purpose  of  the 
Committee  is  to  provide  cissistance  and 
recommendations  to  the  Secretary  of  the 
Interior  and  the  Governor  of  California 
through  the  CALFED  Policy  Group  or  its 
successor  on  implementation  of  the 
CALFED  Bay-Delta  Program  as 
described  in  the  Programmatic  Record 
of  Decision  which  outlines  the  long- 
term  comprehensive  solution  for 
addressing  the  problems  afiiecting  the 
San  Francisco  Bay/Sacramento-San 
Joaquin  Delta  Estuary.  The  Committee 
will  provide  recommendations  on 
implementation  of  each  element  of  the 
CALFED  Program  through  the 
completion  of  State  1  (first  7  years). 
Specific  responsibilities  of  the 
Committee  include:  (1)  Making 
reconunendations  on  annual  priorities 
and  coordination  of  Program  actions  to 
achieve  balanced  implementation  of  the 
Program  elements;  (2)  providing 
recommendations  on  effective 
integration  of  program  elements  to 
provide  continuous,  balanced 
improvement  of  each  of  the  Program 


objectives  (ecosystem  restoration,  water 
quality,  levee  system  integrity,  and 
water  supply  reliability);  (3)  evaluating 
implementation  of  Program  actions  in 
State  1 ,  including  assessment  of 
Program  area  performance;  (4) 
reviewing,  commenting  and  making 
recommendations  on  Aimual  Reports 
regarding  the  implementation  of 
Program  elements  as  set  forth  in 
Programmatic  Record  of  Decision  to  the 
Secretary,  Governor,  the  Congress,  the 
California  Legislat\u«,  and  other 
interested  parties;  (5)  recommending 
program  actions  based  on 
recommendations  firom  the  Committee 
workgroups  and  subcommittees;  and  (6) 
liaison  between  the  Committee's 
workgroups,  subconunittees,  the  State 
and  Federal  agencies  and  the  public. 

The  Committee  will  consist  of 
approximately  20  to  30  members  who 
will  be  appointed  by  the  Secretary  in 
consultation  with  the  Governor. 
FOR  FURTHER  INFORMATION  CONTACT:  Nan 
Yoder.  CALFED  Program  Manager,  2800 
Cottage  Way,  Sacramento,  California 
95821-1898,  telephone (916)  97»-5523. 

The  certification  of  establishment  is 
published  below: 

Certification 

I  hereby  certify  that  establishment  of 
the  California  Bay-Delta  Public 
Advisory  Committee  is  in  the  public 
interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
Department  of  the  Interior. 

Bruce  Babbitt, 

Secretary  of  the  In  terior. 

(FR  Doc.  01-1873  Filed  1-22-01;  8:45  am] 

BRJJNQ  COM  4310-M-4I 


DEPARTMENT  OF  JUSTICE 

Notica  of  Lodging  of  Consent  Dacrae 
Undar  ttie  Raaourca  Conservation  ar>d 
Recovery  Act  ("RCRA ') 

Notice  is  hereby  given  that  a  proposed 
consent  decree  in  United  States,  at  al.  v. 
TRW  Vehicle  Safety  Systems  Inc..  Qvil 
Action  No.  01  0095  PHX  VAM,  was 
lodged  on  January  18,  2001  with  the 
United  States  District  Court  for  the 
District  of  Arizona. 

In  this  Action,  the  United  States  and 
the  State  of  Arizona  have  sought  civil 
penalties  and  injunctive  relief  pursuant 
to  the  Resource  Conservation  and 
Recovery  Act,  42  U.S.C.  6902  et  seq.,  for 
violations  at  the  Mesa,  Arizona  facility 
of  TRW  Vehicle  Safety  Systems,  Inc. 
("VSSI"),  an  airbag  manufacturing 
facility. 

The  United  States  has  now  agreed  to 
settlement  of  its  claims  under  RCRA  in 


the  proposed  consent  decree,  which 
provides  for  civil  penalty  of  $5.67 
million  to  be  split  evenly  between  the 
United  States  and  the  State  of  Arizona; 
a  comprehensive  package  of 
Supplemental  Environmental  Projects 
estimated  to  cost  $5.76  million  to 
implement;  contribution  by  VSSI  to  a 
cleanup  fund  for  an  off-site  landfill,  the 
Butterfield  Station  Landfill,  located  in 
Mobile,  Arizona;  measures  related  to 
future  waste  management  at  the  Mesa 
facility;  and  assessment  and  cleanup  of 
the  Mesa  facility. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
bom  the  date  of  the  publication, 
comments  relating  to  the  proposed 
consent  degree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  of  the  Environment  and  Natural 
Resources  Division,  P.O.  Box  7611, 
Department  of  Justice,  Washington,  D.C. 
20044,  and  should  refer  to  United 
States,  et  al.  v.  TRW  Vehicle  Safety 
Systems  Inc..  Civil  Action  No.  01  0095 
PHX  VAM,  and  DOJ  #90-7-1-06715. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  District  of  Arizona, 
Federal  Building,  Room  4000,  230  North 
First  Avenue,  Phoenix,  Arizona  85025. 
A  copy  of  the  proposed  consent  decree 
also  may  be  obtained  by  mail  from  the 
Department  of  Justice  Consent  Decree 
Library,  P.O.  Box  7611,  Washington, 
D.C.  20044.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amount  of  $21.50 
(25  cents  per  page  reproduction  costs) 
per  Consent  Decree,  payable  to  the 
Consent  Decree  Library. 

Walker  Smith, 

Principal  Deputy  Chief,  Environmental 
Enforcement  Section,  Environment  and 
Natural  Resources  Division. 

(FR  Doc.  01-2051  Filed  1-22-01;  8:45  am] 

BILLING  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

AgaiKy  Information  Collection 
Activltiaa:  Propoaad  Collection; 
Comment  ReqiMSt 

ACTION:  Notice  of  Information  Collection 
under  Review:  National  Interest 
Waivers;  Supplemental  Evident  to  1-140 
and  1-485. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
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Reduction  Act  of  1995.  The  information 
collection  was  previously  published  in 
the  Federal  Register  on  September  6, 
2000  at  65  FR  53889,  allowing  for  a  60- 
day  public  review  and  comment  period. 
No  comments  were  received  by  the  INS 
on  this  proposed  information  collection. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Conmients  are  encouraged 
and  will  be  accepted  until  February  22, 
2001.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  725-17th  Street,  NW.,  Room 
10235.  Washington.  DC  20530; 
Attention:  Lauren  Wittenberg. 
Department  of  Justice  Desk  Officer;  202- 
395-4318. 

Written  comments  and  suggestions 
form  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  acciuacy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Types  of  Information  Collection: 
New  information  collection. 

(2)  Title  of  the  Form/Collection: 
National  Interest  Waivers;  Supplemental 
Evidence  to  1-140  and  1-485. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  No  Agency  Form  Number 
(File  No.  OMB-22),  Adjudications 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond  as  well  as  a  brief 


abstract:  Primary:  Individuals  or 
Households.  The  information  collected 
via  the  submitted  supplemental 
documentation  will  be  used  by  the 
Immigration  and  Naturalization  Service 
to  determine  eligibility  for  the  requested 
national  interest  waiver  and  to  finalize 
the  request  for  adjustment  to  lawfuL 
permanent  resident  status. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondentia 
respond:  8,000  responses  at  1  hour  per 
response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  8,000  annual  burden  hours. 

ff  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan,  202-514-3291, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  4034,  425  1  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer.  United  States  Department  of 
Justice.  Information  Management  and 
Security  Staff,  Justice  Management 
Division.  1331  Pennsylvania  Avenue, 
NW.,  Suite  1220,  Washington,  DC 
20530. 

Dated:  January  17,  2001. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  Department  of 

Justice,  Immigration  and  Naturalization 

Service. 

[FR  Doc.  01-1994  Filed  1-22-01;  8:45  am) 

BILUNG  CODE  4410-10-M 


DEPARTMENT  OF  UKBOR 

Employment  and  Training     ' 
Administration 

[NAFTA-041061 

United  States  LiaHhw,  Laclcawanna 
Leather,  El  Paso,  Texas,  Including 
i.eased  Workers  of  Temporary 
Alternatives,  Inc.  d^a  Snelling 
Temporaries  Employed  at  United 
States  LAatt>er,  Lackawanna  Leattier, 
El  Paso,  Texas;  AmemJed  Certification 
Regarding  Eligibility  to  Apply  for 
NAFTA-Transitional  Adjustment 
Assistance 

In  accordance  with  Section  250(A), 
Subchapter  D,  Chapter  2,  title  II,  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273),  the 
Department  of  Labor  issued  a 
Certification  for  NAFTA  Transitional 
Adjustment  Assistance  on  October  6, 
2000,  applicable  to  workers  of  United 
States  Leather,  Lackawanna  Leather,  El 
Paso,  Texas.  The  notice  was  published 
in  the  Federal  Register  on  November  1, 
2000  (65  FR  65331). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
information  shows  that  the  Department 
incorrectly  identified  the  subject  firm 
title  name  in  its  entirety. 

The  Department  is  amending  the 
certification  determination  to  correctly 
identify  the  subject  firm  title  name  to 
read  "United  States  Leather, 
Lackawanna  Leather,  including  leased 
workers  of  Temporary  Alternatives,  Inc. 
d/b/a  Snelling  Temporaries". 

The  amended  notice  applicable  to 
NAFTA-04106  is  hereby  issued  as 
follows: 

All  workers  of  United  States  Leather, 
Lackawanna  Leather,  El  Paso,  Texas, 
including  leased  workers  of  Temporary 
Alternatives,  Inc.  d/b/a  Snelling 
Temporaries,  El  Paso,  Texas  engaged  in 
employment  related  to  the  production  of 
leather  hides  used  for  the  production  of  car 
seats  at  United  States  Leather.  Lackawanna 
Leather.  El  Paso,  Texas  who  became  totally 
or  partially  separated  from  employment  on  or 
after  August  14,  1999  through  October  6. 
2002  are  eligible  to  apply  for  NAFTA-TAA 
under  Section  250  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC  this  5th  day  of 
January.  2001. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
|FR  Doc.  01-1902  Filed  1-22-01;  8:45  am) 
BILLING  COOE  4S1&-30-M 
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DEPARTMENT  OF  LABOR 

Employntent  and  Training 
Administration 

[TA-W-38,144] 

Avoca  Manufacturing,  Avoca, 
Pennsyivania,  including  Leased 
Workers  of  Advanced  Employee 
Services,  Inc.,  Employed  at  Avoca 
Manufacturing,  Avoca,  Pennsylvania; 
Amended  Certification  Regarding 
EiigibiHty  to  Apply  for  Wortcer 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
December  5,  2000,  applicable  to  workers 
of  Avoca  Manufacturing,  Avoca, 
Pennsylvania.  The  notice  was  published 
in  the  Federal  Register  on  December  21, 
2000  (65  FR  80457). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
information  provided  by  the  company 
shows  that  some  employees  of  Avoca 
Manufactiuing,  Avoca,  Pennsylvania 
were  leased  from  Advanced  Employee 
Services,  Inc.,  Luzerne,  Pennsylvania  to 
produce  children's  clothing  at  the 
Avoca,  Pennsylvania  facility. 
Information  also  show  that  workers 
separated  from  employment  at  the 
subject  firm  had  their  wages  reported 
imder  a  separated  imemployment 
insiuance  (UII)  tax  account  for 
Advanced  Employee  Services,  Inc. 

Based  on  these  findings,  the 
Department  is  amending  the 
certification  to  include  workers  of 
Advanced  Employee  Services,  Inc. 
Luzerne,  Pennsylvania  leased  to  Avoca 
Manufacturing,  Avoca,  Pennsylvania. 

The  eunendeid  notice  applicable  to 
TA-W-38,144  is  hereby  issued  as 
follows: 

All  workers  of  Avoca  Manufectiiring, 
Avoca,  Pennsylvania  and  leased  workers  of 
Advanced  Employee  Services,  Inc..  Luzerne, 
Pennsylvania  who  were  engaged  in 
employment  related  to  the  production  of 
children's  clothing  for  Avoca  Manufocturing, 
Avoca,  Pennsylvania  who  became  totally  or 
partially  separated  from  employment  on  or 
after  September  15, 1999  through  December 
5.  2002  are  eligible  to  apply  for  adjustment 
assistance  under  Section  223  of  the  Trade  Act 
of  1974. 

Signed  at  Washington,  DC,  this  11th  day  of 
January,  2001. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  01-1893  Filed  1-22-01;  8:45  am] 

MJJNG  CODE  4S10-aO-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-38,413] 

Blnns  Macliinery  Products,  Cincinnati, 
Ohio;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  December  1 1 ,  2000,  in 
response  to  a  worker  petition  which  was 
filed  by  the  company  on  behalf  of  its 
workers  at  Binns  Machinery  Products, 
Cincinnati,  Ohio.  The  workers  produce 
heavy  duty  lathes  used  in  steelmaking. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  at  Washington,  DC,  this  5th  day  of 
lanuary,  2001. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  01-1894  Filed  1-22-01;  8:45  am] 
HUJNQ  CODE  4S10-M-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-38,457] 

Copper  Range  Company,  White  Pine, 
Michigan;  Certification  of  Eligibility  to 
Apply  for  Worker  Ad)ustment 
Assistance 

Pursuant  to  Title  II,  Section  2001,  of 
the  Tariff  Suspension  and  Trade  Act  of 
2000  (Pub.  L.  106-476),  I  make  the 
following  certification: 

All  worlcers  of  Cooper  Range  Company, 
White  Pine,  Michigan,  who  were  employed  at 
such  facility  at  any  time  during  the  period 
covered  by  Trade  Adjustment  Assistance 
certiRcation  rA-W-31,402  (such  period 
beginning  on  August  21, 1994  and  ending  on 
September  26, 1997)  and  who,  on  or  after 
September  27, 1997,  became  totally  or 
partially  separated  from  employment  which 
was  necessary  for  the  environmental 
remediation  or  closure  of  such  mining 
facility,  are  eligible  to  apply  for  worker 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974. 

Signed  in  Washington,  DC,  this  18th  day  of 
December,  2000. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  01-1898  Filed  1-22-01;  8:45  am] 
BHJJNQ  CODE  4510-aO-M 


DEPARTMENT  OF  LABOR 

Employment  ar>d  Training 
AdministratkNi 

Investigations  Regarding  Certifications 
of  Ellgibillty  To  Apply  for  Worker 
Adiustment  AssistanoB 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  luider  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  imder  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Division  of  Trade  Adjustment 
Assistance,  at  \he  address  shown  below, 
not  later  than  February  2,  2001. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  February  2, 
2001. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  Room  C-5311,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

Signed  at  Washington,  DC  this  26th  day  of 
December,  2000. 
Edward  A.  Tomchick, 

Director,  Division  of  Trade  Adjustment 
Assistance. 
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Appendix 

(Petitions  Instituted  on  12/26/2000] 


Subject  fimi 
(Petitioners) 


Location 


Date  of 
petition 


Prodiict(s) 


38,458 
38,459 
38,460 
38,461 
38,462 
38,463 
38,464 
38,465 
38,466 
38,467 
38,468 
38,469 
38,470 
38,471 
38,472 
38,473 
38,474 
38,475 
38,476 
38,477 
38,478 
38,479 
38,480 
38,481 
38,482 
38,483 
38,484 
38,485 
38,486 
38,487 
38.488 


Country  Roads,  Inc.  (Comp)  

Pennsylvania  Foundry  (USWA) 

Crompton  and  Knowles  (lUE)  

Oxford  Automotive  (UAW)  

Pangbom  Corp.  (UAW)  

Quality  Veneer  and  Lumber  (lAMAW) 

Carolina  Narrow  Fabric  (Wrks) , 

Cookson  Semiconductor  (Wrks) 

Armtex,  Inc.,  Surry  (Comp)  

MDF  Moukling  and  MillworK  (Comp)  .. 

J  and  L  Stnjctural.  Inc.  (USWA) 

Glle  Orchards  (Comp)  

Plum  Creek  Manufacturing  (Wkrs)  

Dura  Automotive  Systems  (Comp)  

Mid-American  Electro-Cord  (Cornp)  ... 

Software  Spectrum  (Wrks)  , 

Honeywell  Aerospace  (UAW) 

Ames-Tru  Temper  (USWA)  

ftekler  Apparel  Inc.  (Comp)  

Gliison  Knitwear  (Comp)  

Mother  Parker's  Tea  (Wrks)  

Eel  River  Sawmills,  Inc  (Comp) 

Delavan  Spray  Tech  (Comp) 

B.F.  GkxxJrich  Aerospace  (Wrks)  , 

Augusta  Sportswear,  Inc.  (Comp)  , 

Saputo  Cheese  USA  (IBT)  

Saputo  Cheese  USA  (IBT)  

Forecaster  of  Boston  (UNITE) 

Tyco  Electronics  (Wrks)  

Stanley  Access  Tech  (lAMAW) 

Cone  Decorative  Fabrics  (Wrks)  .„ 


Greenville,  Ml  

Hamburg,  PA 

Nuttey,  NJ  

Argos,  IN  

Hagerstown,  MD  ... 

Hoquiam,  WA  

Sparta,  NC  

Wanwck,  Rl  

Pilot  Mountain,  NC 

Las  Vegas,  NM  

Aliquippa,  PA  

Alfred,  ME  

Pablo,  MT 

East  Jordan,  Ml 

Decatur,  AL  

Gartand,  TX 

Teterboro,  NJ  

Davisville,  WV  

Alma,  GA 

Hk*sville,  NY  

Amherst.  NY 

Fortuna,  CA 

Monroe,  NC  

Cedar  Knolls,  NJ  ... 

Millen.  GA  

Thorp,  Wl  

Monroe,  Wl  

Boston,  MA  

Irvine,  CA  

Farmington,  CT 

New  York,  NY  


12/11/2000 
12/08/2000 
12/05/2000 
12/07/2000 
12/07/2000 
12A57/2000 
12/06/2000 
12/08/2000 
12/08/2000 
12/06/2000 
12A)8/2000 
12/15/2000 
12/04/2000 
12A)6/2000 
12/12/2000 
12/12/2000 
11/30/2000 
12/05/2000 
12/11/2000 
12/12/2000 
12/05/2000 
12/06/2000 
12/12/2000 
11/27/2000 
12/06/2000 
12/11/2000 
12/11/2000 
12/07/2000 
12/11/2000 
12/07/aOOO 
12/04/2000 


Restoration  Products. 

Steel  Castings. 

Organic  Dyes. 

Service  Parts. 

Blast  Cleaning  Equipment. 

Dimension  Lumber. 

Medical  Fabric  Gauze,  Plaster  Wrap. 

Conductive  &  Non-Corxluctive  films.   - 

Knitted  Apparel. 

Mouldings  and  MHtwork. 

Semi-Finished  Billets 

Apples  and  Cider. 

Lumt>er  Boards. 

Parking  Brake  /Actuator. 

Cordsets. 

TechnkaJ  Support  for  Windows  95/98 

AvkMik:s  &  Aerospace  Electronics, 

Lawn  and  Garden  Tools. 

Ladies'  Sportswear. 

Men's  Sweaters. 

Coffee  Singles. 

Lumber. 

PreciskMi  Nozzles. 

Actvators,  Missiles. 

Sportswear. 

Blue  Cheese  and  Gorgonzola  Cheese. 

Cheese. 

Ladies'  Winter  Coats. 

Electronics  Connectors. 

Automatk:  Doors. 

Fat)rics — Home  Furnishings. 


(FR  Doc.  01-1904  Filed  1-22-01;  8:45  am) 

BIUJNG  COOe  4S10-30-M 

DEPARTMENT  OF  LABOp 

Employment  and  Training 
AdministratkMi 

[TA-W-37,998] 

Eaton  Corporation,  Vickers  Industrial 
and  Mobile  Divlskxi,  Omaha  Nebraska, 
Notice  of  Revised  Determination  on 
Reconskleration 

By  letter  of  December  12,  2000,  the 
Paper,  Allied-Industrial,  and  Chemical 
&  Energy  Workers  International  Union 
(PACE)  Local  5-0171,  requested 
administrative  reconsideration 
regarding  the  Department's  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance,  applicable  to  the  workers  of 
the  subject  firm. 

The  initial  investigation  resulted  in  a 
negative  determination  issued  on 
November  20,  2000,  based  on  the 
finding  that  imports  of  hydraulic  vane 
and  piston  pumps,  motors  and  repair 
parts  did  not  contribute  importantly  to 
worker  separations  at  the  Cfmaha  plant. 
The  company  transferred  some  of  the 


Omaha  production  abroad  but  imports 
had  not  occurred.  The  workers  are  not 
separately  identifiable  by  product  line. 
The  denial  notice  was  published  in  the 
Federal  Register  on  December  6,  2000 
(65  FR  76289). 

To  support  the  request  for 
reconsideration,  PACE  provided 
evidence  to  show  that  imports  of  vane 
pump  parts  have  begun.  The 
Department  contacted  a  company 
official  which  confirmed  that  imports 
had  arrived,  and  the  subject  firm  will 
continue  to  rely  on  imports. 

Conclusion 

After  careful  review  of  the  additional 
facts  obtained  on  reconsideration,  I 
conclude  that  increased  imports  of 
articles  like  or  directly  competitive  with 
those  produced  at  Eaton  Corporation, 
Vickers  Industrial  and  Mobile  Division, 
Omaha,  Nebraska,  contributed 
importantly  to  the  declines  in  sales  or 
production  and  to  the  total  or  partial 
separation  of  workers  at  the  subject 
finn.  In  accordance  with  the  provisions 
of  the  Act,  I  make  the  following 
certification: 

All  workers  of  Eaton  Corporation,  Vickers 
Industrial  and  Mobile  Division,  Omaha, 
Nebraska,  who  became  totally  or  partially 


separated  from  employment  on  or  after 
August  7,  1999  through  two  years  from  the 
date  of  this  certification,  are  eligible  to  apply 
for  adjustment  assistance  under  Section  223 
of  the  Trade  Act  of  1974. 

Signed  in  Washington,  DC,  this  9th  day  of 
January,  2001. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

(FR  Doc.  01-1900  Filed  1-22-01;  8:45  am] 

BHJJNG  COOE  4510-3(MI 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rrA-W-38,479] 

Eel  River  Sawmills,  Inc.,  Fortuna, 
Califomia;  Notice  of  Termination  of 
Investigation 

Piu-suant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  December  26,  2000,  in 
response  to  a  petition  filed  by  the 
company  on  behalf  of  workers  at  Eel 
River  Sawmills,  Inc.,  Fortima, 
Califomia. 

The  company  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
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further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC,  this  5th  day  of 
January,  2001. 
Linda  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  01-1896  Filed  1-22-01;  8:45  am) 

MUMG  CODE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employinant  and  Training 
Administration 

rTA-W-38,248] 

FacMiMrte  Corporation,  Somersworth, 
New  Hampshire;  Notice  of  Termination 
of  investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  October  30,  2000,  in 
response  to  a  petition  which  was  filed 
by  the  company  on  behalf  of  workers  at 
Facemate  Corporation,  Somersworthk 
New  Hampshire. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  at  Washington.  DC,  this  27th  day  of 
December.  2000. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  01-1897  Filed  1-22-01;  8:45  am] 
BHJJNG  COOe  4S10-W-M 


DEPARTMENT  OF  UkBOR 

Employment  and  Training 
Administration 


rTA-W-38^49] 

Harriet  &  Henderson  Yams, 
incorporated,  Berryton  Piarrt, 
Summerviiie,  Georgia;  Notice  of 
Termination  of  investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  October  30,  2000  in 
response  to  a  petition  filed  on  behalf  of 
workers  at  Harriet  &  Henderson  Yams, 
Inc.,  Bairyton  Plant,  SiunmerviUe. 
Georgia. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 


Signed  in  Washington,  DC,  this  28th  day  of 
December.  2000. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  01-1899  Filed  1-22-01 ;  8:45  am] 

■MJJNG  CODE  4510-40-M 


DEPARTMENT  OF  UkBOR 

Employment  and  Training 
Administration 

n'A-W-38,S25] 

0-2yGedney,  Pittston,  Pennsylvania; 
Notice  of  Termination  of  investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  January  9,  2001,  in  response 
to  a  worker  petition  which  was  filed  by 
a  company  official  on  behalf  of  workers 
at  O-Z/Gedney,  Pittston,  Pennsylvania. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC,  this  9th  day  ol 
January,  2001. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

(FR  Doc.  01-1895  Filed  1-22-01;  8:45  am] 

MJJNQ  cooe  4«io-ao-M 


DEPARTMENT  OF  U^BOR 

Employment  and  Training 
Administration 

n'A-W-38.169;  TA-W-38.169A] 

Quality  Veneer  &  Lumber,  Handel 
Lumber  Division,  Hood  River,  Oregon 
and  Odeii,  Oregon:  Notice  of  Revised 
Determination  on  Reopening 

On  December  22,  2000,  the 
Department  issued  a  Notice  of  Negative 
Determination  Regarding  Eligibility  to 
Apply  to  Worker  Adjustment 
Assistance,  applicable  to  workers  of 
Quality  Veneer  &  Lumber,  Handel 
Lumber  Division,  Hood  River  and  Odell, 
Oregon.  The  notice  will  soon  be 
published  in  the  Federal  Register. 

The  initial  investigation  resulted  in  a 
negative  determination  for  the  workers 
producing  dimension  lumber  at  the 
subject  firm  plants,  based  on  the  finding 
that  criterion  (3)  of  Section  222  of  the 
worker  group  eligibility  requirements  of 
the  Trade  Act  of  1974,  as  amended,  was 
not  met. 

The  Department  has  obtained  a 
response  from  a  customer  of  the  subject 
firm  showing  that  the  customer 


increased  reliance  on  import  piutihases 
of  dimension  lumber  during  the  time 
period  that  Quality  Veneer  was  reducing 
production  and  employment. 

Conclusion 

After  careful  review  of  the  additional 
facts  obtained  on  reopening,  I  conclude 
that  increased  imports  of  articles  like  or 
directly  competitive  with  dimension 
lumber  contributed  importantly  to  the 
declines  in  sales  or  production  and  to 
the,  total  or  partial  separation  of 
workers  of  Quality  Veneer  &  Liunber, 
Hood  River,  Oregon  and  Odell,  Oregon. 
In  accordance  with  the  provisions  of  the 
Act,  I  make  the  following  certification: 

All  workers  of  Quality  Veneer  &  Lumber, 
Hood  River,  Oregon  and  Odell,  Oregon,  who 
became  totally  or  partially  separated  from 
employment  on  or  after  September  20, 1999, 
through  two  years  from  the  date  of 
certification,  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974. 

Signed  in  Washington,  DC,  this  9th  day  of 
January,  2001. 
Linda  G.  Poole. 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  01-1901  Filed  1-22-01;  8:45  am] 
BiLiJNG  cooe  4si»-ao-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-38,436] 

Unitsd  States  Leather,  l-aciunwanna 
Leattter,  Ei  Paso,  Texas,  including 
I.eas6d  Workers  of  Temporary 
Altamatives,  inc.  d/b/a  Sneiiing 
Temporaries  Employed  at  United 
States  Leather,  Ljclcawanna  Leather, 
El  Paso,  Texas;  Amended  Certification 
Regarding  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
December  20,  2000,  applicable  to 
workers  of  United  States  Leather, 
Lackawanna  Leather,  including  leased 
workers  of  Sneiiing  Personnel  Services, 
El  Paso,  Texas.  The  notice  will  be 
published  soon  in  the  Federal  Register. 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
findings  show  that  the  Department     * 
incorrectly  identified  the  subject  firm 
title  name  in  its  entirety.  The 
Department  is  amending  the 
certification  determination  to  correctly 


Federal  Register /Vol.  66,  No.  15 /Tuesday,  January  23,  2001 /Notices 


7513 


identify  the  subject  firm  title  name  to 
read  "United  States  Leather, 
Lackawanna  Leather,  including  leased 
workers  of  Temporary  Alternatives,  Inc., 
d/b/a  Sneiiing  Temporaries". 

The  amended  notice  applicable  to 
TA-W-38,436  is  hereby  issued  as 
follows: 

J  I  All  workers  of  United  States  Leather, 
Lackawanna  Leather,  El  Paso,  Texas, 
including  leased  workers  of  Temporary 
Alternatives,  Inc.  d/b/a  Sneiiing 
Temporaries,  El  Paso,  Texas  engaged  in 
employment  related  to  the  production  of 
leather  hides  used  for  the  production  of  car 
seats  at  United  States  Leather,  Lackawanna 
Leather,  El  Paso,  Texas  who  became  totally 
or  partially  separated  from  employment  on  or 
after  December  1, 1999  through  December  20, 
2002  are  eligible  to  apply  for  adjustment 
assistance  under  Section  223  of  the  Trade  Act 
of  1974. 

Signed  at  Washington,  DC,  this  5th  day  of 
January,  2001. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustments  Assistance. 
(FR  Doc.  01-1892  Filed  1-22-01;  8:45  am] 

KLUNQ  COOE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Penston  and  Welfare  Benefits 
Administration 

Disck>sure  Obligations  Under  ERISA; 
Notice  of  ExtenskNi  of  Comment 
Perkxl 

agency:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTKM:  Notice  of  extension  of  comment 

period. 

SUMMARY:  This  dociunent  reopens  and 
extends  the  period  for  submitting 
information  on  the  disclosure  obligation 
of  fiduciaries  of  employee  benefit  plans 
governed  by  ERISA.  Comments  were 
originally  requested  in  a  notice  of 
request  for  information  published  in  the 
Federal  Register  on  September  14,  2000 
(65  FR  55858).  Under  that  notice, 
written  comments  fi-om  the  public  were 
requested  to  be  submitted  to  the 
DepartmSnt  of  Labor  on  or  before 
January  12,2001. 

DATES:  The  period  for  submission  of 
written  comments  to  the  Department  of 
Labor  is  reopened  and  extended  through 
February  22,  2001. 

ADDRESSES:  Comments  (preferably,  at 
least  six  copies]  should  be  addressed  to 
the  Office  of  Regulations  and 
Interpretations,  Pension  and  Welfare 
Benefits  Administration,  Room  N-5669, 
U.S.  Department  of  Labor,  Washington, 
DC  20210.  Attention:  Disclosure  RFI.  All 
comments  received  will  be  available  for 


public  inspection  at  the  Public 
Disclosure  Room,  Pension  and  Welfare 
Benefits  Administration,  U.S. 
Department  of  Labor,  Room  N-1513, 
200  Constitution  Ave.,  NW., 
Washington,  DC  20210. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ellen  Goodwin  or  Susan  Lahne,  Office 
of  Regulations  and  Interpretations, 
Pension  and  Welfare  Benefits 
Administration,  Room  N-5669,  U.S. 
Department  of  Labor,  Washington,  DC 
20210,  telephone  (202)  219-8671;  or 
Patricia  Arzuaga,  Plan  Benefits  Security 
Division,  Office  of  the  Solicitor,  Room 
N-4611,  U.S.  Department  of  Labor. 
Washington,  DC  20210,  telephone  (202) 
693-5625.  These  are  not  toll-free 
numbers. 

SUPPLEMENTARY  INFORMATION:  On 
September  14,  2000,  the  Department  of 
Labor  (Department)  published  a  request 
for  information  in  the  Federal  Register 
(65  FTi  55858)  regarding  the  disclosure 
obligations  of  fiduciaries  of  employee 
benefit  plans  subject  to  the  Employee 
Retirement  Income  Security  Act 
(ERISA).  That  notice  requested 
information  from  the  public  as  to 
whether  it  would  be  in  the  interest  of 
plans  and  their  participants  and 
beneficiaries  for  the  Department  to 
undertake  action  to  clarify  the  extent  of 
fiduciary  duties  imder  ERISA  regarding 
disclosure  and  the  interaction  of 
fiduciary  duty  with  the  specific 
disclosure  requirements  of  Titie  I  of 
ERISA.  The  request  for  information 
contained  several  specific  questions  and 
hypothetical  factual  scenarios  and  asked 
the  public  to  address  their  written 
comments  to  these  issues. 

The  Department  has  received  requests 
from  some  members  of  the  public  for 
additional  time  to  prepare  comments  in 
response  to  the  request  for  information. 
Due  to  the  complexity  of  the  issues 
presented,  the  Department  believes  it  is 
appropriate  to  grant  such  additional 
time.  Therefore,  this  notice  reopens  and 
extends  the  period  during  which 
comments  on  the  disclosure  obligations 
of  plan  fiduciaries  may  be  submitted. 
Accordingly,  comments  on  the 
questions  discussed  in  the  notice  of 
request  for  information  published  in  the 
Federal  Register  on  September  14,  2000 
(65  FR  55858)  are  requested  to  be 
submitted  to  the  Department  on  or 
before  February  22,  2001. 

Authority:  29  U.S.C.  1143;  Secretary  of 
Labor's  Order  No.  1-87,  52  FR  13139. 


Signed  at  Washington,  DC,  this  17th  day  of 
January  2001. 

Leslie  B.  Kramerich, 

Assistant  Secretary,  Pension  and  Welfare 
Benefits  Administration. 
[FR  Doc.  01-1891  Filed  1-22-01;  8:45  am] 
BIUJNQ  COOE  4S10-2»-^ 


DEPARTMENT  OF  LABOR 

Wage  and  Hour  Division 
[Administrative  Order  No.  665] 

Special  industry  Committee  for  Ail 
industries  in  American  Samoa; 
Appointment;  Convention;  Hearing 

1.  Pursuant  to  sections  5  and  6(a)(3) 
of  the  Fair  Labor  Standards  Act  (FLSA) 
of  1938,  as  amended  (29  U.S.C.  205, 
206(a)(3)),  and  Reorganization  Plan  No. 
6  of  1950  (3  CFR  1949-53  Comp.,  p. 
1004)  and  29  CFR  Part  511, 1  hereby 
appoint  special  Industry  Committee  No. 
24  for  American  Samoa. 

2.  Pursuant  to  sections  5,  6(a)(3)  and 
8  of  FLSA,  as  amended  {29  U.S.C.  205, 
206(a)(3),  and  208),  reorganization  Plan 
No.  6  of  1950  (3  CFR  1949-53  Comp., 
p.  1004),  and  29  CFR  Part  511, 1  hereby: 

(a)  Convene  the  above-appointed 
industry  committee; 

(b)  Refer  to  the  industry  committee 
the  question  of  the  minimum  rate  or 
rates  for  all  industries  in  American 
Samoa  to  be  paid  under  section  6(a)(3) 
of  the  FLSA,  as  amended;  and, 

(c)  Give  notice  of  the  hearing  to  be 
held  by  the  committee  at  the  time  and 
place  indicated. 

The  industry  committee  shall 
investigate  conditions  in  such 
industries,  and  the  committee,  or  any 
authorized  subcommittee  thereof,  shall 
hear  such  witnesses  and  receive  such 
evidence  as  may  be  necessary  or 
appropriate  to  enable  the  committee  to 
perform  its  duties  and  functions  under 
the  FLSA. 

The  committee  shall  meet  in 
executive  session  to  commence  its 
investigation  at  9:00  a.m.  and  begin  its 
public  hearing  at  11:00  a.m.  on  June  4, 
2001,  in  Pago  Pago,  American  Samoa. 

3.  The  rate  or  rates  recommended  by 
the  committee  shall  not  exceed  the  rate 
prescribed  by  section  6(a)  or  6(b)  of  the 
FLSA,  as  amended  by  the  Fair  Labor 
Standards  Amendments  of  1996,  of 
$5.15  an  hour  effective  September  1, 
1997. 

The  committee  shall  recommend  to 
the  Administrator  of  the  Wage  and  Hour 
Division  of  the  Department  of  Labor  the 
highest  minimum  rate  or  rates  of  wages 
for  such  industries  that  it  determines, 
having  due  regard  to  economic  and 
competitive  conditions,  will  not 
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substantially  curtail  employment  in 
such  industries,  and  will  not  give  any 
industry  in  American  Samoa  a 
competitive  advantage  over  any 
industry  in  the  United  States  outside  of 
American  Samoa. 

4.  Where  the  committee  finds  that  a 
higher  minimum  wage  may  be 
determined  for  employees  engaged  in 
certain  activities  or  in  the  manufacture 
of  certain  products  in  the  industry  than 
may  be  determined  for  other  employees 
in  the  industry,  the  committee  shall 
recommend  such  reasonable 
classiflcations  within  the  industry  as  it 
determines  to  be  necesseuy  for  the 
purpose  of  fixing  for  each  classification 
the  highest  minimum  wage  rate  that  can 
be  determined  for  it  imder  the 
principles  set  forth  herein  and  in  29 
CFR  part  511.10,  that  will  not 
substantially  curtail  emplo)rment  in 
such  classification  and  will  not  give  a 
competitive  advantage  to  any  group  in 
the  industry.  No  classification  shall  be 
made,  however,  and  no  minimum  wage 
rate  shall  be  fixed  solely  on  a  regional 
basis  or  on  the  basis  of  age  or  sex.  In 
determining  whether  there  should  be 
classifications  within  an  industry,  in 
making  such  classifications,  and  in 
determining  the  minimum  wage  rates 
for  such  classifications,  the  committee 
shall  consider,  among  other  relevant 
factors,  the  following: 

(a)  Competitive  conditions  as  affected 
by  transportation,  living,  and 
production  costs; 

(b)  Wages  established  for  work  of  like 
or  comparable  character  by  collective 
labor  agreements  negotiated  between 
employers  and  employees  by 
representatives  of  their  own  choosing; 
and 

(c)  Wages  paid  for  work  of  like  or 
comparable  character  by  employers  who 
voluntarily  maintain  minimum  wage 
standards  in  the  industry. 

5.  Prior  to  the  hearing,  the 
Administrator  of  the  Wage  and  Hour 
Division,  U.S.  Department  of  Labor, 
shall  prepare  an  economic  report 
containing  the  information  that  has  been 
assembled  pertinent  to  the  matters 
referred  to  the  committee.  Copies  of  this 
report  may  be  obtained  at  the  Office  of 
the  Governor,  Pago  Pago,  American 
Samoa,  and  the  National  Office  of  the 
Wage  and  Hour  Division,  U.S. 
Department  of  Labor,  Washington,  DC 
20210.  Upon  request,  the  Wage  and 
Hour  Division  will  mail  copies  to 
interested  persons  who  make  written 
request  to  the  Wage  and  Hour  Division. 
To  facilitate  mailing,  such  persons 
should  make  advance  written  request  to 
the  Wage  and  Hour  Division.  The 
committee  will  take  official  notice  of  the 
facts  stated  in  this  report.  Parties, 


however,  shall  be  afforded  an 
opportiinity  to  refute  such  facts  by 
evidence  received  at  the  hearing. 

6.  The  provisions  of  Title  29,  Code  of 
Federal  Regulations,  Part  511,  will 
govern  the  procedure  of  this  industry 
committee.  Copies  of  this  part  of  the 
regulations  will  be  available  at  the 
Office  of  the  Governor,  Pago  Pago, 
American  Samoa,  and  at  the  National 
Office  of  the  Wage  and  Hour  Division. 
The  proceedings  will  be  conducted  in 
English  but  in  the  event  a  witness 
should  wish  to  testify  in  Samoan,  an 
interpreter  will  be  provided.  As  a 
prerequisite  to  participation  as  a  party, 
interested  persons  shall  file  six  copies  of 
a  pre-hearing  statement  at  the 
aforementioned  Office  of  the  Governor 
of  American  Samoa  and  six  copies  at  the 
National  Office  of  the  Wage  and  Hour 
Division,  U.S.  Department  of  Labor, 
Washington,  DC  20210.  Each  pre- 
hearing statement  shall  contain  the  data 
specified  in  29  CFR  511.8  of  the 
regulations  and  shall  be  filed  not  later 
than  May  11,  2001.  ff  such  statements 
are  sent  by  airmail  between  American 
Samoa  and  the  mainland,  such  filing 
shall  be  deemed  timely  if  postmarked 
within  the  time  provided. 

Signed  at  Washington,  DC  this  17th  day  of 
lanuary  20ftl. 
Alexis  M.  Herman, 
Secretary  of  Labor. 
[PR  Doc.  01-1974  Filed  1-22-01;  8:45  am] 

■ILUNQ  CODE  4S10-Z7-P 


NA-nONAL  SaENCE  FOUNDATION 

Alan  T.  Watarman  Award  Committee; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Alan  T.  Waterman  Award 
Committee  (1172). 

Date  and  Time:  Monday,  March  5,  2001, 
9  a.m.-3  p.m. 

Place:  National  Science  Foimdation,  4201 
Wilson  Boulevard,  Arlington,  VA. 

Type  ofS4eeting:  Closed. 

Contact  Person:  Mrs.  Susan  E.  Fannoney, 
Executive  Secretary,  Room  1220,  National 
Science  Foundation,  4201  Wilson  Blvd. 
Arlington,  VA  22230.  Telephone:  703/30fr- 
1906. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  in  the  selection  of  the  Alan 
T.  Waterman  Award  recipient. 

Agenda:  To  review  and  evaluate 
nominations  as  part  of  the  selection  process 
for  awards  (NSF-00-123). 

Reason  for  Closing:  The  nominations  being 
reviewed  include  information  of  a  personeil 
nature  where  disclosure  would  constitute 


unwarranted  invasions  of  personal  privacy. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c)(6)  of  the  Government  in  the  Sunshine 
Act. 

Dated:  January  16.  2001. 
Karen  J.  York, 

Committee  Management  Officer. 
[FR  Doc.  01-1937  Filed  1-22-01;  8:45  am] 

BHJJNQ  COOe  7SS5-4i1-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphaeis  Panel  in  Bioiogicai 
Sciencee;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Biological  Sciences  (1754). 

Date  &  Time:  February  12-13,  2001; 
9  a.m.-5  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Eve  Barak,  Acting 
Deputy  Division  Director.  Molecular  and 
Cellular  Biosciences,  Room  655,  NSF,  4201 
Wilson  Boulevard,  Arlington,  VA  22230, 
Telephone:  (703)  292-8440. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  the  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
submitted  to  the  Nanoscale  Interdisciplinary 
Research  Teams  competition  under  Program 
Aimouncement  00-119  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  natxu«,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
Sunshine  Act. 

Dated:  January  17,  2001. 
Karen  J.  York, 

Committee  Management  Officer. 

[FR  Doc.  01-1931  Filed  1-22-01;  8:45  am] 

■LLINQ  COOe  7SS6-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphaaia  Panel  in  Bioiogicai 
Sciencee;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Biological  Sciences  (1754). 

Date  and  Time:  February  5  and  6,  2001, 
9  a.m.  -5  p.m. 
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Place:  National  Science  Foundation,  4201 
Wilson  Boulevard.  Arlington,  VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Mary  Jane  Saunders. 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Room  615,  Arlington,  VA  22230, 
(703)  292^8470. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  to  review  and  evaluate  proposals 
as  part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  January  16,  2001. 
Karen  J.  York, 

Committee  Management  Officer. 
[FR  Doc.  01-1935  Filed  1-22-01;  8:45  am] 
BHJJNGCOOE  7SSS-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Bioiogicai 
Sciences;  Notice  of  Meeting 

i 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Biological  Sciences  (1754). 

Date  &■  Time:  February  1  and  2,  2001, 
8  a.m.-5  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Ms.  Carter  Kimsey, 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Room  615,  Arlington,  VA  2230, 
(703)  292-8470. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  the  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
as  part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  January  16,  2001. 
Karen  ].  York, 

Committee  Management  Officer. 
[FR  Doc.  01-1936  Filed  1-22-01;  8:45  am] 

BIUJNG  CODE  7555-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphaais  Panel  in  Chemical 
and  Transport  Systems;  Notice  of 
Meeting 

In  accordance  with  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463,  as  amended), 
the  National  Science  Foundation  announces 
'  the  following  meeting: 

Name:  Special  Emphasis  Panel  in 
Chemical  and  Transport  Systems  (1190). 

Date  and  Time:  February  7-8,  2001;  8:30 
a.m.  to  5  p.m.. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Room  580,  Arlington,  VA. 

Type  of  Meeting:  Closed. 

Contract  Person:  Dr.  Robert  Wellek, 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Room  525,  Arlington,  VA  22230. 
Telephone:  (703)  292-8370. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
as  part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c),  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  January  16,  2001. 
Karen  J.  York, 

Committee  Management  Officer. 
[FR  Doc.  01-1933  Filed  1-22-01;  8:45  am] 
BIUJNG  COOE  7555-01-M 


NATIONAL  SCIENCE  FOUNDATION 

S|3ecial  Emphasis  Panel  in  Computing- 
Communications  Research;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Computing-Communications  Research 
(1192). 

Date/Time:  February  22-23,  2001;  8:30 
a.m.  -6  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Wm.  Randolph  Franklin, 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Room  1145,  Arlington,  VA  22230. 
Telephone:  (703)  292-8912. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Computer 
Systems  Architecture  CAREER  proposals  as  a 
part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 


technical  information,  financial  data,  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  January  17,  2001. 
Karen  J.  York, 

Committee  Management  Officer. 
[FR  Doc.  01-1930  Filed  1-22-01;  8:45  am] 

BIUMQ  COOE  7S95-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Electrical 
and  Communications  Systems;  Notice 
of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Electrical  and  Communications  Systems 
(1196). 

Date  and  Time:  January  23-24,  2001, 
8:30  a.m.  to  5  p.m. 

Place:  Room  680,  National  Science 
Foundation,  4201  Wilson  Blvd..  Arlington. 
VA.  * 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Marija  Ilic,  National 
Science  Foundation,  4201  Wilson  Blvd., 
Room  675,  Arlington,  VA  22230.  Telephone: 
(703)  292-8339. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  to  review  and  evaluate  proposals 
as  part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  January  16,  2001. 
Karen  J.  York, 

Committee  Management  Officer. 
(FR  Doc.  01-1934  Filed  1-22-01;  8:45  am] 
BILUNG  COOE  7555-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Committee  on  Equal  Opportunities  in 
Science  and  Engineering;  Notice  of 
Meeting 

In  accordance  with  the  Federal  Advisor)- 
Committee  Act  Pub.  L.  92—463.  as  amended, 
the  National  Science  Foundation  announces 
the  following  meeting: 

Name:  Committee  on  Equal  Opportunities 
in  Science  and  Engineering  (1173). 

Date  and  Time:  February  22,  2001  (8  a.m.- 
5:15  p.m.)  and  February  23,  2001 
(8:30  a.m.-4  p.m.). 
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Place:  National  Science  Foundation,  4201 
Wilson  Blvd.,  Room  1295,  Arlington.  VA. 

Type  of  Meetings.  Open. 

Contact  Person:  Michelle  McMurry. 
Executive  Secretary,  CEOSE,  National 
Science  Foundation,  4201  Wilson  Blvd., 
Arlington,  VA  22230.  Phone  (703)  292-6094. 

Minutes:  May  be  obtained  from  the 
Executive  Secretary  at  the  above  address. 

Purpose  of  Meeting:  To  advise  NSF  on 
policies  and  activities  of  the  Foundation  to 
encourage  full  participation  of  women, 
minorities,  and  persons  with  disabilities 
currently  underrepresented  in  scientific, 
engineering,  professional,  and  technical 
fields  and  to  advise  NSF  concerning 
im{)lementation  of  the  provisions  of  the 
Science  and  Engineering  Equal  Opportunities 
Act. 

Agenda 

Thursday  February  22.  2001  8  a.m.  -5:15  pm 

8:00  a.m.     Breakfest  with  NSF  Staff 
^:30  a.m.    Welcome;  Approval  of  October 

2000  Minutes 
8:45  a.m.    Report  of  Executive  Ck>mmittee 

Liaison 
9:00  a.m.    New  Member  Orientation  and 

Welcome 
9:15  a.m.    Committee  Discussion  of  Agenda 
10:00  a.m.     Break 
10:15  a.m.    Update  on  the  National  Science 

Board's  Plans  for  Promoting  Diversity  in 

S&E 
11:15  a.m.     Discussion  of  National  Academy 

of  Engineering  Initiative  to  Increase  the 

Number  of  Women  in  Engineering 
12:15  p.m.    Break 
12:39  p.m.    Working  Lunch,  Directorate 

Advisory  Committee  Liaison  Reports 
2:00  p.m.    Break 
2:15  p.m.    Panel  Discussion:  Collection  of 

Demographic  Data  and  Criterion  2 

Information  on  NSF  Grantees,  Students, 

and  Reviewers 
4:00  p.m.  Break 
4:15  p.m.    The  Status  of  Legal  Challenges  to 

Affirmative  Action 
5:15  p.m.     Adjourn 

Friday,  February  23,  2001  8:30  am  -4  p.m.      . 

8:30  a.m.     Breakfost 

9:00  a.m.     Directorate  Dialogue:  Biological 

Sciences 
10:00  a.m.    Presentation  of  the  2000  CEOSE 

Biennial  Report 
10:30  a.m.    Directorate  Dialogue:  Social, 

Behavioral  and  Economic  Sciences 
11:30  a.m.    Break 

11:45  a.m.    Meeting  with  Deputy  Director 
12:45  p.m.     Lunch 
2:00  p.m.    Committee  Business 
4:00  p.m.    Adjourn 

Dated:  January  16,  2001. 
Karen  ].  York. 

Committee  Management  Officer. 
(FR  Doc.  01-1932  Filed  1-22-01;  8:45  am) 
BNJJN6  CODE  7SS6-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Graduate 
Education 

Name:  Special  Emphasis  Panel  in  Graduate 
Education  (57). 

Date/Time:  February  3-6  and  7-10,  2001; 
8  a.m.-5  p.m. 

Place:  Doubletree  Hotel,  300  Army  Navy 
Drive,  Arlington,  VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Janet  C.  Rutledge  and  Eric 
J.  Sheppard,  National  Science  Foundation, 
4201  Wilson  Boulevard,  Room  907, 
Arlington,  VA  22230.  Telephone:  (703)  292- 
8694. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF. 

Agenda:  Review  and  evaluate  proposals  as 
part  of  the  selection  process  for  awards. 

Minutes:  May  be  obtained  &t)m  the  contact 
persons  listed  above. 

Reason  for  Closing:  The  proposals  being 
reviewed  included  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information  and  personal 
information  concerning  individuals 
associated  with  the  proposals.  These  matters 
are  exempt  under  5  U.S.C.  552b(c),  (4)  and 
(6)  of  the  Government  in  the  Sunshine  Act. 

Dated:  January  16.  2001. 
Karan  J.  York, 

Committee  Management  Officer. 

[FR  Doc.  01-1938  Filed  1-22-01;  8:45  am] 

BNJJNaCOOE  TSSS-OI-M 


NATIONAL,  SaENCE  FOUNDATION 

Special  Emphasis  Panel  in  Graduate 
Education;  Notice  of  IMeeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Graduate 
Education  (57). 

Date/Times:  February  15  and  16,  2001; 
8  a.m.  to  5  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA. 

Type  of  Meeting:  Closed. 

Contract  Persons:  Dr.  Sonia  Ortega,  Mrs. 
Carolyn  L.  Piper  and  Mrs.  Ameeta  Speight, 
Division  of  Graduate  Education,  National 
Science  Foundation,  4201  Wilson  Blvd., 
Room  907N,  Arlington,  VA  22230. 
(703)  292-8697. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
as  part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  applications  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data,  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 


U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  January  16,  2001. 
Karen  I.  York, 

Committee  Management  Officer. 

[FR  Doc.  01-1939  Filed  1-22-01;  8:45  am] 

BftimO  CODE  7S66-01-M 

NATIONAL  SCIENCE  FOUNDATION 

Oversi^  Council  for  the  International 
Arctic  Research  Center;  Notice  of 
Meeting 

In  accordance  with  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463.  as 
amended),  the  National  Science 
Foimdation  annotmces  the  following 
meeting: 

Name:  Oversight  Coimcil  for  the 
International  Arctic  Research  Center  (9535). 

Date/Time:  January  25,  2001, 1  p.m.  to  2 
pm. 

Place:  National  Science  Foundation,  Room 
755.  4201  Wilson  Boulevard,  Arlington,  VA 
22230. 

Type  of  Meeting:  Closed  (Meeting  via 
Telephone  Conference  Call). 

Contact  Person:  Charles  Myers,  National 
Science  Foundation,  4201  Wilson  Blvd., 
Suite  755,  Telephone  (703)  292-7434. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendationsconceming  further  support 
for  the  International  Arctic  Research  Center 
(lARC). 

Agenda:  To  review  and  evaluate  the 
current  and  proposed  activities  of  the  lARC. 

Reason  for  Closing:  The  information  being 
reviewed  includes  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
IRAC.  The  matters  are  exempt  under  5  U.S.C. 
552b(c),  (4),  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Reason  for  Late  Notice:  Conflicting 
schedules  of  committee  members  and  the 
need  to  discuss  the  International  Arctic 
Research  Center  without  further  delay. 

Dated:  January  16,  2001. 
Karen  ).  York, 

Committee  Management  Officer. 

[FR  Doc.  01-1941  Filed  1-22-01;  8:45  am) 

BIUJNO  CODE  7555-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Physics; 
Notice  of  IMeeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  announces  the  following 
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meetings  of  the  Special  Emphasis  Panel 
in  Physics  (1208): 

Date/Time:  January  29-February  1,  2001; 
8:00  a.m.-5:00  p.m. 

Location:  California  Institute  of 
Technology,  Pasadena,  CA. 

Date/Time:  February  26-March  1,  2001; 
8:00  a.ra.-5:00  p.m. 

Location:  Hanford  LIGO  Observatory, 
Hanford,  WA. 

Contact  Person:  Dr.  Victor  Cook,  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Room  1015,  Arlington,  VA  22230.  Telephone: 
703)  292-8890. 

Type  of  Meetings:  Closed. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA. 

Purpose  of  Meeting:  To  provide  advice  and 
^commendations  concerning  the  LIGO 
ibservatory. 

Agenda:  To  review  and  evaluate  LIGO  as 
part  of  the  selection  process  for  continued 
funding. 

Reason  for  Closings:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  January  16,  2001. 
Karen  J.  York, 

Committee  Management  Officer. 

(FR  Doc.  01-1940  Filed  1-22-01;  8:45  am) 

BILUNG  CODE  7555-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING!  Nuclear 

Regulatory  Commission. 

DATES:  Weeks  of  January  22,  29, 

February  5, 12. 19.  26,  2001. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  January  22,  2001 

There  are  no  meetings  scheduled  for 
the  Week  of  January  22,  2001. 

Week  of  January  29,  2001— Tentative 

Tuesday,  January  30,  2001 

9:30  a.m. 
Briefing  on  Status  of  Nuclear  Waste 
Safety  (Public  Meeting)  (Contact: 
Claudia  Seelig,  301^15-7243) 
This  meeting  will  be  webcast  live  at 
the  Web  address — 
HTvw.nrc.gov/7ive.htoi7 

Wednesday.  January  31,  2001 

9:25  a.m. 


Affirmation  Session  (Public  Meeting) 
(If  needed) 
9:30  a.m. 
Briefing  on  Status  of  OCIO  Programs, 
Performances,  and  Plans  (Public 
Meeting)  (Contact:  Donnie 
Grimsley,  301-415-8702) 
This  meeting  will  be  webcast  live  at 
the  Web  address — 
WTViv.nix:.gov/7iVe.7itai7 

Thursday.  February  1,  2001 

9:30  a.m. 
Briefing  on  Status  of  OCIO  Programs, 
Performances,  and  Plans  (Public 
Meeting)  (Contact:  Lars  Solander, 
301-415-6080) 
This  meeting  will  be  webcast  live  at 
the  Web  address — 
Hww.nrc.gov/7ive.7itai/ 

Week  of  February  5,  2001 — Tentative 

Monday,  February  5.  2001 

1:55  p.m. 
Affirmation  Session  (Public  Meeting) 
(If  needed) 

Week  of  February  12,  2001— Tentative 

Wednesday,  February  14,  2001 

10:25  a.m. 
Affirmation  Session  (Public  Meeting) 
(If  needed) 

Week  of  February  19,  2001— Tentative 

Tuesday,  February  20,  2001 

10:25  a.m. 
Affirmation  Session  (Public  Meeting) 
(If  needed) 
10:30  a.m. 
Briefing  on  Spent  Fuel  Pool  Accident 
Risk  at  Decommissioning  Plants 
and  Rulemaking  Initiatives  (Public 
Meeting)  (Contact:  George  Hubbard. 
301-415-2870) 
This  meeting  will  be  webcast  live  at 
the  Web  address — 
ivHTv.nir.gov/7ive.7ifni7 

IVeeJc  of  February  26,  2001— Tentative 

Monday,  February  26,  2001 

1:30  p.m. 
Meeting  with  the  National 
Association  of  Regulatory  Utihty 
Commissioners  (NARUC)  (Public 
Meeting)  (Contact:  Spiros  £>roggitis. 
301-415-2367) 
This  meeting  will  be  webcast  live  at 
the  Web  address — 
HTVw.nrc.gov/7ive.7itoi7 

Tuesday.  February  27,  2001 

10:25  a.m. 

Affirmation  Session  (Public  Meeting) 
(If  needed) 
10:30  a.m. 

Briefing  on  Threat  Environment 


Assessment  (Closed-Ex.  1) 

*  The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording}— {301)  415-1292. 
Contact  person  for  more  information: 
David  Louis  Gamberoni  (301)  415-1651. 

ADOmONAL  INFORMATION:  By  a  vote  of  5- 
0  on  January  16,  the  Commission 
determined  pursuant  to  U.S.C.  552b(e) 
and  §  9.107(a)  of  the  Commission's  rules 
that  "Affirmation  of  Sequoyah  Fuels 
Corporation  (Gore,  Oklahoma  Site 
Decommissioning)  Docket  No.  40-8027- 
MLA— 4"  be  held  on  January  17.  and  on 
less  than  one  week's  notice  to  the 
public. 

By  a  vote  of  5-0  on  January  16  and 
17,  the  Commission  determined 
piu^uant  to  U.S.C.  552b(e)  and 
§  9.107(a)  of  the  Commission's  rules  that 
"Affirmation  of  Northeast  Nuclear 
Energy  Company  (Millstone  Unit  3; 
Facility  Operating  License  NPF-49) 
Petition  for  Review  of  Licensing  Board's 
Order.  Adopting  Agreed  License 
Condition,  Denying  Request  for 
Evidentiary  Hearing  on  Other  Issues  and 
Terminating  Proceeding  (LBP-00-26, 
Issued  Oct.  26,  2000)"  be  held  on 
January  17,  and  on  less  than  one  week's 
notice  to  the  public. 

By  a  vote  of  5-0  on  January  16,  the 
Commission  determined  pursuant  to 
U.S.C.  552b(e)  and  §  9.107(a)  of  the 
Commission's  rules  that  "Discussion  of 
Potential  Enforcement  Matter  (closed- 
Ex.  4  &  10)"  be  held  on  January  17.  and 
on  less  than  one  week's  notice  to  the 
pubUc.  ^ 

The  NRC  Conunission  meeting 
Schedule  can  be  foimd  on  the  Internet 
at: 

http://www.nrc.gov/SECY/smj/ 
schedule.htm 

This  notice  is  distributed  by  mail  to 
several  himdred  subscribers;  if  you  no 
longer  wish  to  receive  it.  or  would  like 
to  be  added  to  it.  please  contact  the 
Office  of  the  Secretary,  Washington, 
D.C.  20555  (301-415-1969).  In  addition, 
distribution  of  this  meeting  notice  over 
the  Internet  system  is  available.  If  you 
are  interested  in  receiving  this 
Commission  meeting  schedule 
electronically,  please  send  an  electronic 
message  to  kdw@nrc.gov. 

Dated:  January  18.  2001. 
David  Louis  Gamlieroni, 

Technical  Coordinator,  Office  of  the 

Secretary. 

[FR  Doc.  01-2106  Filed  1-19-01;  10:37  am) 

BILLING  COOE  7890-01-H 
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NUCLEAR  REGULATORY 
COMMISSION 

CofMOlidatad  Guidance  About 
Material!  Ucana— :  Program-Specific 
Guidance  About  Ctiange  of  Control 
and  about  Bankruptcy  Involving 
Byproduct,  Source,  or  Special  Nuclear 


AGENCY:  U.  S.  Nuclear  Regulatory 

Commission  (NRC). 

ACTION:  Notice  of  Availability  of  final 

NUREG. 

summary:  The  NRC  is  announcing  the 
availability  of  the  final  NUREG-1556. 
Volume  15,  "Consolidated  Guidance 
about  Materials  Licenses:  Guidance 
about  Change  of  Control  and  about 
Bankruptcy  Involving  Byproduct, 
Source,  or  Special  Nuclear  Material 
Licenses,"  dated  November  2000. 

The  NRC  is  using  Business  Process 
Redesign  techniques  to  redesign  its 
materials  licensing  process,  as  described 
in  NUREG-1539,  "Methodology  and 
Findings  of  the  NRC's  Materials 
Licensing  Process  Redesign."  A  critical 
element  of  the  new  process  is 
consolidating  and  updating  numerous 
guidance  documents  into  a  NUREG- 
soies  of  reports.  This  final  NUREG 
report  is  the  fifteenth  guidance 
document  developed  to  support  an 
improved  materi^  licensing  process. 

This  guidance  is  intended  for  use  by 
applicants,  licensees,  and  NRC  staff,  and 
will  also  be  available  to  Agreement 
States.  This  document  combines  and 
updates  the  guidance  foimd  in  NRC 
Information  Notice  89-25,  Rev.  1: 
"Unauthorized  Transfw  of  Ownership 
or  Control  of  Licensed  activities";  NRC 
Information  Notice  97-30:  "Control  of 
Licensed  Material  During 
Reorganizations,  Employee-Management 
Disablements,  and  Financial  Crises"; 
and  Policy  and  Guidance  Directive  8- 
11,  "NMSS  Procedures  for  Reviewing 
Declarations  of  Bankruptcy."  The 
guidance  in  this  report  supersedes 
Policy  and  Guidance  Directive  8-11. 
This  final  report  takes  a  more  risk- 
informed,  performance-based  approach 
to  evaluating  changes  of  control  or 
bankruptcy  of  byproduct,  source,  and 
special  nuclear  material  licensees, 
reducing  the  information  (amount  and 
level  of  detail)  needed  to  properly 
inform  NRC  of  a  change  of  control  or 
bankruptcy. 

A  free  single  copy  of  final  NUREG- 
1556,  Volume  15,  may  be  requested  by 
writing  to  the  US  Nuclear  Regulatory 
Commission,  ATTN:  Mrs.  Carrie  Brown, 
Mail  Stop  TWFN  9-C24,  Washington, 
DC  2055S-0001.  Alternatively,  submit 
requests  through  the  Internet  by 


addressing  electronic  mail  to 
cxb@nrc.gov.  A  copy  of  this  final 
NUREG-1556,  Volume  17,  is  also 
available  for  inspection  and/or  copying 
for  a  fee  in  the  NRC  Public  Document 
Room,  2120  L  Street,  NW.  (Lower 
Level),  Washington.  DC  20555-0001. 
FOR  FURTHER  INFORMATION,  CONTACT: 
Mrs.  Carrie  Brown,  Mail  Stop  TWFN  9- 
F-31,  Division  of  Industrial  and  Medical 
Nuclear  Safety,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S, 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  telephone  (301) 
415-8092;  electronic  mail  address: 
cxb@nrc.gov. 

Electronic  Access 

Final  NUREG-1556,  Volume  15,  is 
available  electronically  by  visiting  the 
NRC's  Home  Page  (http://www.nrc.gov/ 
nrc/nucmat.html) . 

Dated  at  Rockville,  Maryland,  this  9th  day 
of  January,  2001. 

For  the  Nuclear  Regulatory  Commission. 
Patricia  K.  Holahaa. 

Chief,  Rulemaking  and  Guidance  Branch, 
Division  of  Industrial  and  Medical  Nuclear 
Safety.  NMSS. 
[FR  Doc.  01-1986  Filed  1-22-01;  8:45am) 


NUCLEAR  REGULATORY 
COMMWglON 

AvaHabHIly  of  Technical  Study  of 
Spent  Fuel  Pool  Accident  RIak  at 
Decommlaalonlng  Nudaar  Power 


AQBICY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  availability  of  report. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  has  issued  its 
"Technical  Study  of  Spent  Fuel  Pool 
Accident  Risk  at  Decommissioning 
Nuclear  Power  Plants." 

As  the  number  of  power  reactors 
involved  in  the  decommissioning 
process  increases,  the  ability  to  address 
regulatory  issues  generically  has  become 
more  important.  After  a  nuclear  power 
plant  permanently  shuts  down  and  the 
reactor  is  defueled,  the  traditional 
accident  sequences  that  dominate 
operating  reactor  risk  are  no  longer 
applicable.  The  predominant  source  of 
risk  remaining  at  permanently 
shutdown  plants  involves  accidents 
associated  with  spent  fuel  stored  in  the 
spent  fuel  pool. 

Following  a  Commission  meeting 
held  on  March  17, 1999,  the  NRC  staff 
formed  a  technical  working  group  to 
evaluate  spent  fuel  pool  accident  risk  at 
decommissioning  plants.  The  staff  set 


out  to  develop  a  risk-informed  technical 
basis  that  could  be  used  to  develop 
rulemaking  and  to  establish  a 
predictable  method  for  reviewing  future 
exemption  requests  and  to  identify  the 
need  for  any  research  in  areas  of  large 
imcertainty.  The  staff  intends  for  this 
approach  to  meet  the  NRC  outcome 
goals  of  maintaining  safety,  reducing 
unnecessary  regulatory  burden, 
increasing  public  confidence,  and 
improving  efficiency  and  effectiveness. 

Preliminary  versions  of  the  study 
were  issued  for  public  comment  and 
technical  review  in  June  1999  and 
February  2000.  A  public  workshop  to 
discuss  the  report  was  held  in  July  1999. 
Comments  received  bom  industry  and 
public  stakeholders,  the  Advisory 
Committee  on  Reactor  Safety,  and  other 
technical  reviewers  have  been 
considered  in  preparing  the  report. 
Quality  assessment  of  the  staffs 
preliminary  analysis  has  been  aided  by 
a  small  panel  of  human  reliability 
analysis  experts  who  evaluated  the 
human  performance  analysis 
assumptions,  methods,  and  modeling.  A 
broad  quality  review  was  carried  out  at 
the  Idaho  National  Engineering  and 
Environmental  Laboratory. 

ADDRESSES:  The  report  is  available  at  the 
NRC  Public  Document  Room,11545 
Rockville  Pike,  Rockville,  Maryland, 
and  through  the  NRC  Agencywide 
Documents  Access  and  Management 
System  (ADAMS)  at  ML010160527  for 
the  report  and  ML010160532  for  the 
appendices.  The  report  is  also  available 
via  the  Internet  on  the  NRC  web  page  at 
http://www.nrc.gov/NRC/REACTOR/ 
DECOMMISSIONING/SF/index.htanl. 
Requests  for  single  copies  may  be  made 
to  David  J.  Wrona,  U.S.  Nuclear 
Regulatory  Commission,  Mail  Stop  O- 
7C2,  Washington,  DC  20555-0001  or  by 
telephone  at  301-415-1924  or  email  to 
djwl@nrc.gov. 

FOR  FURTHER  MFORMATION  CONTACT: 
George  Hubbard,  U.S.  NRC,  Office  of 
Nuclear  Reactor  Regulation,  Mail  Stop 
O-llAll,  Washington,  DC  20555-0001; 
telephone  301-415-2870;  email: 
gth@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  17th  day 
of  January,  2001. 

For  the  Nuclear  Regulatory  Commission. 
Stuart  A.  Richards, 

Director,  Project  Directorate  IV  S- 
Decommissioning,  Division  of  Licensing 
Project  Management,  Office  of  Nuclear 
Reactor  Regulation. 

(FR  Doc.  01-1985  Filed  1-22-01;  8:45  am] 
BNJJNO  cooe  7no-oi-p 
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OFRCE  OF  PERSONNEL 
MANAGEMENT 

Propoeed  Collection;  Comment 
Requeat  for  Review  of  a  Reviaed 
Information  Collection:  Form  Rl  95-4 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13,  May  22, 1995),  this  notice 
annoimces  that  the  Office  of  Personnel 
Management  (OPM)  intends  to  submit  to 
the  Office  of  Management  and  Budget  a 
request  for  review  of  a  revised 
information  collection.  RI  95—4,  Marital 
Information  Required  of  Refund 
Applicants,  is  used  by  OPM  to  pay 
refunds  of  retirement  contributions 
when  the  information  is  not  included  on 
the  SF  3106,  Application  for  Refund  of 
Retirement  Deductions  (FERS).  To  pay 
these  benefits,  all  applicants  for  refund 
must  provide  information  to  OPM  about 
their  marital  status  and  whether  any 
spouse(s)  or  former  spouse(s)  have  been 
informed  of  the  proposed  refund. 

Comments  are  particularly  invited  on: 
Whether  this  information  is  necessary 
for  the  proper  performance  of  functions 
of  OPM,  and  whether  it  will  have 
practical  utility;  whether  our  estimate  of 
the  public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assimiptions  and  methodology; 
and  ways  in  which  we  can  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  through 
the  use  of  appropriate  technological 
collection  techniques  or  other  forms  of 
information  technology. 

Approximately  100  RI  95—4  forms  will 
be  completed  annually.  We  estimate  it 
takes  approximately  30  minutes  to 
complete  the  form.  The  annual  burden 
is  50  hours. 

I  For  copies  of  this  proposal,  contact 
'Mary  Beth  Smith-Toomey  on  (202)  606- 
8358,  or  E-mail  to  mbtoomey@opm.gov 

DATES:  Comments  on  this  proposal 
should  be  received  February  22,  2001. 

ADDRESSES:  Send  or  deliver  comments 
to — John  C.  Crawford,  Chief,  FERS 
Division,  Retirement  and  Insurance 
Service,  U.S.  Office  of  Personnel 
Management,  1900  E  Street,  NW.,  Room 
3313,  Washington,  DC  20415. 

FOR  INFORMATION  REGARDING 
ADMINISTRATIVE  COORDINATION— 
CONTACT:  Donna  G.  Lease,  Team  Leader, 
Forms  Analysis  and  Design,  Budget  and 
Administrative  Services  Division,  (202) 
606-0623. 


Office  of  Personnel  Management. 

Janice  R.  Lachance, 

Director. 

(FR  Doc.  01-1964  Filed  1-22-01;  8:45  am] 

BHJJNG  CODE  632S-50-U 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Propoeed  Collection;  Comment 
Requeat  for  Expiring  Information 
Collectlona:  SF  2802  and  SF  2802B 

AGENCY:  Office  of  Personnel 
Management. 

action:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13,  May  22, 1995),  this  notice 
announces  that  the  Office  of  Personnel 
Management  (OPM)  intends  to  submit  to 
the  Office  of  Management  and  Budget 
(OMB)  a  request  for  reclearance  of  an 
information  collection,  the  SF  2802, 
Application  for  Refund  of  Retirement 
Deductions  (Civil  Service  Retirement 
System)  and  SF  2802B,  Current/Former 
Spouse's  Notification  of  Application  for 
Refund  of  Retirement  Deductions.  OPM 
must  have  the  SF  2802  completed  and 
signed  before  paying  a  refund  of 
retirement  contributions  from  the  Civil 
Service  Retirement  and  Disability  Ftmd. 
SF  2802B  must  be  completed  in  those 
instances  where  there  is  a  spouse  or 
former  spouse(s)  who  must  be  notified 
of  the  employee's  intent  to  take  a  refund 
from  the  Ftmd. 

Comments  are  particularly  invited  on: 
Whether  this  collection  of  information 
is  necessary  for  the  proper  performance 
of  functions  of  the  Office  of  Personnel 
Management,  and  whether  it  will  have 
practical  utility;  whether  our  estimate  of 
the  public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
and  ways  in  which  we  can  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  through 
the  use  of  appropriate  technological 
collection  techniques  or  other  forms  of 
information  technology. 

Approximately  32,000  SF  2802  forms 
are  completed  annually.  We  estimate  it 
takes  approximately  45  minutes  to 
complete  the  form.  The  annual  burden 
is  24,075  hours.  Approximately  28,890 
SF  2802B  forms  are  processed  annually. 
We  estimate  it  takes  approximately  15 
minutes  to  complete  this  form.  The 
annual  burden  is  7,223  hours.  The  total 
annual  burden  is  31,298  hours. 

For  copies  of  this  proposal,  contact 
Mary  Beth  Smith-Toomey  on  (202)  606- 
8358,  or  email  to  mbtoomey@opm.gov. 


DATES:  Comments  on  this  proposal 
should  be  received  on  or  before  March 
26,  2001. 

ADDRESSES:  Send  or  deliver  comments 
to— Ronald  W.  Melton,  Chief, 
Operations  Support  Division, 
Retirement  and  Insurance  Service,  U.S. 
Office  of  Personnel  Management,  1900  E 
Street,  NW.,  Room  3349,  Washington, 
DC  20415-3540. 

r)r  information  regarding 
administrative  coordination— contact: 
Donna  G.  Lease,  Budget  & 
Administrative  Services  Division,  (202) 
606-0623. 

Office  of  Personnel  Management. 

Janice  R.  L^achance, 

Director. 

(FR  Doc.  01-1965  Filed  1-22-01;  8:45  am] 
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OFFICE  OF  PERSONNEL 
MAfMGEMENT 

Comment  Request  for  Review  of  a 
Reviaed  Information  Collection:  Forma 
Rl  20-7  and  RI  30-3 

agency:  Office  of  Persoimel 
Management. 

action:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13,  May  22,  1995),  this  notice 
announces  that  the  Office  of  Persoimel 
Management  (OPM)  has  submitted  to 
the  Office  of  Management  and  Budget  a 
request  for  review  of  a  revised 
information  collection.  RI  20-7, 
Representative  Payee  Application,  is 
used  by  the  Civil  Service  Retirement 
System  (CSRS)  and  the  Federal 
Employees  Retirement  System  (FERS)  to 
collect  information  from  persons 
applying  to  be  fiduciaries  for  annuitants 
or  survivor  annuitants  who  appear  to  be 
incapable  of  handling  their  own  funds 
or  for  minor  children.  RI  30-3, 
Information  Necessary  for  a  Cojnpetency 
Determination,  collects  medical 
information  regarding  the  anntiitant's 
competency  for  OPM's  use  in  evaluating 
the  annuitant's  condition. 

Approximately  12,480  RI  20-7  forms 
will  be  completed  aimually.  Each  form 
requires  approximately  30  minutes  to 
complete.  The  annual  burden  is  6,240  ■ 
hours.  Approximately  250  RI  30-3 
forms  will  be  completed  annually.  Each 
form  requires  approximately  1  hour  to 
complete.  The  total  aimual  burden  is 
6,490  hours.  For  copies  of  this  proposal, 
contact  Mary  Beth  Smith-Toomey  on 
(202)  606-8358,  or  E-mail  to 
mbtoomey@opm.gov. 
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DATES:  Comments  on  this  proposal 

should  be  received  on  or  before 

February  22,  2001. 

AMMESSES:  Send  or  deliver  comments 

to— 

Ronald  W.  Melton,  Chief,  Operations 
Support  Division,  Retirement  and 
Insurance  Service,  U.S.  OfBce  of 
Pwsonnel  Management,  1900  E  Street, 
NW,  Room  3349A,  Washington,  DC 
20415 
and 

Joseph  Lackey,  OPM  Desk  OfGcer, 
Office  of  Information  k  Regulatory 
AfEairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building,  NW,  Room  10235, 
Washington,  DC  20503. 

FOR  MFORMATION  REGARDMG 

AOMMSnUTIVE  COOROMATKW— CONTACT: 

Donna  G.  Lease,  Team  Leader,  Forms 

Analysis  and  Design,  Budget  and 

Administrative  Sorvices  Division,  (202) 

606-0623. 

Office  of  Personnel  Management. 

laaioeE.  Lachance. 

DiTfxtor. 

(FR  Doc.  01-1962  Filed  1-22-01:  8:45  am] 


OFFICE  OF  PBtSONNEL 
MAHAQEIIENT 

fnipiMwi  vOHecpoiii  vountmiii 

[  iQr  newiofi  oi  ■n  iinuiiiMuuii 
n 38-115 


AGENCY:  Office  of  Personnel 

Management. 

action:  Notice. 


In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13,  May  22, 1995),  this  notice 
announces  that  the  Office  of  Personnel 
Management  (OPM)  intends  to  submit  to 
the  Office  of  Management  and  Budget  a 
request  for  review  of  a  revised 
information  collection.  RI  38-115, 
Representative  Payee  Survey,  is  used  to 
collect  information  about  how  the 
benefits  paid  to  a  representative  payee 
have  been  used  or  conserved  for  the 
benefit  of  the  incompetent  annuitant. 

Comments  are  particularly  invited  on: 
Whether  this  information  is  necessary 
for  the  proper  performance  of  functions 
of  OPM,  and  whether  it  will  have 
practical  utility;  whether  our  estimate  of 
the  public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
and  ways  in  which  we  can  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  through 
the  use  of  appropriate  technological 
collection  techniques  or  other  forms  of 
information  technology. 


Approximately  4,067  RI  38-115  forms 
will  be  completed  annually.  The  form 
takes  approximately  20  minutes  to 
complete.  The  annual  burden  is  1,356 
hours. 

For  copies  of  this  proposal,  contact 
Mary  Beth  Smith-Toomey  on  (202)  606- 
8358,  or  E-mail  to  mbtoomey9opm.gov 
DATES:  Comments  on  this  proposal 
should  be  received  on  or  before 
February  22.  2001. 

ADDRESSES:  Send  or  deliver  comments 
to— Ronald  W.  Melton,  Chief, 
Operations  Support  Division, 
Retirement  and  Insurance  Service,  U.S. 
Office  of  Personnel  Management,  1900  E 
Street,  NW,  Room  3349A,  Washington. 
DC  20415. 

FOR  MTORMATION  REQAROMG 
ADMNSTRATIVE  COOROMATKM— 
CONTACT:  Donna  G.  Lease,  Team  Leader, 
Forms  Analysis  and  Design,  Budget  and 
Administrative  Services  Division,  (202) 
606-0623. 

Office  of  Personnel  Management 
Janice  R.  Lachanoe. 
Director. 

(FR  Doc.  01-1963  Filed  1-22-01;  8:45  am] 
I  cooc  6«i5-ao-u 


SECURITIES  AND  EXCHANGE 


piilmi  Na  34-43848;  File  No.  SR-BSC- 
0(MM] 

SaN-ftogulatory  Organizations;  Order 
Granting  Approval  of  rropoaad  Rule 
Cnanga,  as  Amsndsd,  by  tlis  Boston 
Stock  Exchange,  Inc.;  Rstadng  to  an 
Amsndnisnt  to  lis  Post  Printsfy 
Session  ("PPS") 

January  16,  2001. 

L  Introduction 

On  March  9,  2000,  the  Boston  Stock 
Exchange,  Inc.  ("BSE"  or  "Exchange") 
filed  with  the  Securities  and  Exchauige 
Commission  ("Commission"  or  "SEC"), 
piusuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") »  and  Rule  19b-4  thereimder,^  a 
proposed  rule  change  that  would  amend 
existing  rules  under  BSE  Chapter  IIB, 
Post  4:00  P.M.  Trading,  which  would 
allow  member  firms  to  accommodate 
various  customer  average  pricing 
programs  based  on  the  primary  market's 
primary  trading  session  and  to  permit 
risk  based  portfolio  programs  which  are 
based  on  the  primary  market's  closing 
price.  On  December  2,  2000,  the  BSE 


filed  an  amendment  to  the  proposal.^ 
Notice  of  the  proposed  rule  change, 
including  Amendment  No.  1 .  was 
published  for  comment  in  the  Federal 
Register  on  December  14.  2000.*  The 
Commission  received  no  comments  on 
the  proposal.  This  order  approves  the 
proposed  rule  change,  as  amended. 

n.  Description  of  the  Proposal 

The  Exchange  proposes  to  amend  its 
existing  rules  imder  BSE  Chapter  IIB, 
Post  4:00  P.M.  Trading,  to  incorporate 
new  language  which  will  permit 
members  and  member  firms  to  use  the 
PPS  to:  (1)  Accommodate  various 
customer  average  pricing  programs  in 
issues  eligible  to  trade  on  the  Exchange  ^ 
that  are  based  on  the  primary  market 
trading  session:  and  (2)  permit  risk 
based  portfolio  programs  which  are 
based  on  the  primary  market's  closing 
price.  In  a  side  letter,  the  Exchange 
seeks  an  exemption  from  the  short  sale 
rule  and  from  certain  reporting  of 
transactions  requirements  for  purposes 
of  supporting  its  risk  based  portfolio 
programs  described  herein." 

A.  Backgmund 

The  Exchange  initiated  its  PPS 
program  on  January  13.  2000. '^  The 
program  nms  from  4:00  p.m.  through 
4:15  p.m.  (EST).  Only  orders  entered 
after  the  Exchange's  4:00  p.m.  close  and 
designated  as  "PPS"  are  eligible  for 
participation  during  this  session.  All 
PPS  designated  orders  not  executed 
during  the  PPS  expire  at  the  end  of  the 
PPS  session  and  are  not  carried  over  to 
the  next  PPS  session.  Orders  eligible  for 
the  Exchange's  primary  trading  session 


» 15  U.S.C  78f(b)(l). 
»17CFR240.19b-4. 


'  See  letter  &om  John  Boese,  Assistant  Vice 
President,  Rule  Development  and  Market  Stnictuie, 
BSE,  to  Alton  Harvey.  Office  Chief.  Office  of  Market 
Watch,  Division  of  Market  Regulation  ("Division"). 
Commission,  dated  December  1,  2000 
("Amendment  No.  1").  In  Amendment  No.  1,  the 
BSE  made  corrections  to  its  rule  text  and  clarified 
issues  regarding  the  language  used  in  its  filing. 

*  Securities  Exchange  Act  Release  No.  43605 
(December  6,  2000),  65  FR  76227  (December  14. 
2000). 

'  Issues  eligible  to  trade  are  those  listed  on  the 
Exchange  or  listed  pursuant  to  unlisted  trading 
privileges. 

•  17  CFR  240.10e-l  and  17  CFR  240.11Aa3-l. 
The  BSE  is  requesting  an  exemption  from  the  short 
sale  rule.  Rule  lOe-1,  and  £rom  the  reporting  of 
transactions  for  its  risk  based  portfolio  programs 
under  Rule  llAa3-l.  See  letter  from  John  Boese, 
Assistant  Vice  President,  Rule  Development  and 
Market  Structure,  BSE,  to  Larry  Bergmann,  Senior 
Associate  Director,  Division,  Commission,  dated 
January  2,  2001.  Review  of  the  BSE's  request  for  an 
exemption  from  the  short  sale  rules  is  still  pending 
before  the  Commission.  The  Commission  is  granting 
the  BSE  an  exemption  bom  Rule  llAa3-l  for  its 
risk  based  portfolio  programs. 

'  See  Securities  Exchange  Act  Release  No.  41814 
(August  31, 1999):  64  FR  48885  (September  8, 
1999). 
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are  not  eligible  to  participate  during  the 
PPS. 

The  Exchange  represents  that  member 
firms  may  wish  to  use  the  Exchange's 
PPS  to  facilitate  execution  of  certain 
customer  average  pricing  and  risk  based 
portfolio  programs  on  either  an  agency 
basis  (wherein  member  firms  act  as  an 
agent  facilitating  customers  on  both 
sides  of  the  transaction)  or  as  principal 
(wherein  member  firms  act  as  principal 
on  one  side  of  the  transaction).  The 
Exchange  also  represents  that  the  main 
purpose  of  accessing  the  PPS  to  report 
these  programs  is  to  expedite  execution 
and  customer  reporting  of  these 
particular  crosses  that  would  otherwise 
be  reported  later,  such  as  at  5:15  p.m. 
(EST),  during  the  New  York  Stock 
Exchange's  ("NYSE")  Crossing  Section 

B.  The  Exchange's  Proposed  Progmms 

I  The  Exchange  proposes  to  implement 
two  general  programs:  the  Customer 
Average  Pricing  Facilitation  Programs 
("CP  Programs"),  and  Post  Primary 
session  Risk  Portfolio  Facilitation 
PrMrams  ("RP  Programs"). 

Tne  Customer  Average  Pricing 
Facilitation  Programs.  The  Exchange 
represents  that  the  CP  Programs  will 
allow  member  firms  to  act  as  a  principal 
on  one  side  of  the  cross  (principal 
cross),  or  as  an  agent  facilitating 
customers  on  both  sides  (agency  cross), 
and  may  include  single  stocks  or 
portfolios  of  stocks. 

The  Exchange  notes  that  member 
firms  will  facilitate  their  customer 
requests  for  average  pricing  based  on 
primary  market  transactions  reported 
over  some  specific  period  of  time  during 
the  day  (a  so-called  "time  slice").  A 
time  slice  an  incorporate  a  full  trading 
day  or  some  part  thereof.  The  Exchange 
represents  that  the  CP  Programs  will  be 
"time  sliced"  during  the  primary 
market's  trading  session  so  that  some 
will  begin  during  the  trading  day  (upon 
receipt  of  the  program)  and  end  prior  to 
the  close;  others  will  begin  at  some 
point  during  the  trading  day  and  last 
through  the  primary  market's  close.  The 
exchange  further  notes  that  a  full  day 
average  pricing  program  will  include  all 


*The  Exchange  describes  the  NYSE's  Crossing 
Session  n  as  follows;  This  session  focilitates  the 
crossing  of  portfoUos  and  operates  between  4:00 
p.m.  and  5:15  p.m.  (EST).  This  session  is  also 
designed  to  facilitate  trading  of  baskets  of  at  least 
fifteen  NYSE  securities  valued  at  $1  million  or 
more.  Members  that  have  either  facilitated  a  basket 
trade,  or  have  paired  two  customer  baskets,  submit 
aggregate  information  to  the  NYSE  for  execution.  At 
5:15  p.m.,  the  NYSE  prints  the  aggregate 
information  of  all  baskets  executed  in  this  session 
to  the  consolidated  tape.  On  the  third  day  after  the 
trade  date  (T-f  3),  the  individual  component  stocks 
executed  as  pari  of  a  basket  are  printed  in  aggregate 
form  in  the  NYSE's  Daily  Sales  Report. 


trading  day  primary  market  prints  from 
the  opening  transaction  to  the  last/ 
closing  transaction. 

The  Exchange  indicates  that  there  will 
be  two  types  of  reported  facilitation 
crosses:  (1)  An  agency  cross,  where  the 
member  firm  has  matched  a  buyer  with 
a  seller;  and  (2)  a  principal  cross,  where 
the  member  firm  has  assumed  the 
contra-side  of  the  customer's  order.  The 
Exchange  further  indicates  that  to 
facilitate  a  transaction  where  customers 
seek  to  participate  on  the  buy  side, 
member  firms  need  to  sell  to  their 
customers  irrespective  of  the  tick,  and 
the  Exchange  therefore  seeks  an 
exemption  to  the  short  sale  rule.^ 

The  Exchange  represents  that  member 
firms  may  offer  three  types  of  average 
price  orders  to  their  customers:  (1)  Best 
efforts  to  obtain  the  average  price,  but 
with  no  guarantee;  (2)  a  stop  order 
guaranteeing  the  average  price;  and  (3) 
a  stop  order  guaranteeing  the  average 
price  with  the  ability  to  improve  the 
average  price.  The  Exchange  further 
represents  that  these  transactions  will 
be  reported  as  averaged  priced  crosses 
diuing  the  Exchange's  PPS  session,  and 
that  they  will  not  be  exposed  to  the  PPS 
auction  so  that  member  firms  will  be 
able  to  immediately  report  these 
transactions  to  their  customers. 

The  three  specific  order  types  eligible 
for  the  CP  program  are  the  following: 

(1)  Primary  Market  Average  Price- 
Bench  +/-  (Plus  or  Minus).  The 
Exchange  represents  that  this  order  type 
provides  customers  with  average  pricing 
based  on  the  primary  market's  trading 
session  transactions,  which  are  reported 
to  the  consolidated  tape.  The  Exchange 
notes  that  the  Benchmark  price 
("Benchmark")  is  the  primary  market's 
average  price  for  the  duration  of  the 
time  slice.  If  the  Benchmark  is 
exceeded,  the  customer  will  receive  the 
better  price.  If  the  Benchmark  is  not 
achieved,  the  customer  will  receive  the 
actual  price  which  will  be  less  than  the 
Benchmark  price. 

(2)  Primary  Market  Average  Price — 
Guaranteed.  The  Exphange  represents 
that  this  order  type  provides  customers 
with  a  guarantee  of  received  the 
Benchmark.  The  Exchange  notes, 
however,  that  customers  electing  to 
participate  in  this  Program  will  not  be 
eligible  to  obtain  a  better,  not  an  inferior 
price. 

(3)  Primary  Market  Average  Price — 
Stop.  The  Exchange  represents  that  this 
order  type  provides  customers  with  the 
Benchmark,  or  better,  for  the  duration  of 
the  time  slice.  The  Exchange  notes, 
however,  that  customers  will  not  receive 
an  inferior  price  to  the  Benchmark. 


The  PPS  Risk  Portfolio  Facilitation 
Programs.  The  Exchange  represents  that 
under  the  RP  Program,  member  firms 
will  offer  customers  a  guaranteed  price 
for  the  sale  or  purchase  of  a  basket 
containing  at  least  fifteen  stocks,  $1 
million  in  value  or  more.  Furthermore, 
the  Exchange  represents  that  member 
firms  will  provide  customers  with  a 
guarantee  of  receiving  the  primary 
market's  closing  price,  less  a  discount 
(or  fee)  in  return  for  assuming  the 
market  risk  of  the  basket.  Thus,  where 
member  firms  facilitate  a  transaction  by 
being  on  the  buy  side,  with  the 
customer  on  the  sell  side,  the 
discounted  price  of  each  component  of 
the  basket  wriU  be  at  a  price  less  than  the 
primary  market's  last  sale.  Conversely, 
where  customers  seek  to  be  on  the  buy 
side,  member  firms  will  facilitate  on  the 
sell  side  and  mark-up  the  value  of  the 
basket. 

The  Exchange  represents  that  each 
component  of  a  basket  will  be 
electronically  reported  during  the  PPS 
as  principal  fecilitation  crosses  and  that 
these  principal  facilitation  crosses  will 
not  be  exposed  to  the  PPS  auction.  The 
Exchange  notes  that  the  shares  will  be 
reported  to  the  consolidated  tape  in  the 
aggregate,  like  on  the  NYSE's  Crossing 
Session  II, '°  to  prevent  disclosure  of  the 
side  that  the  member  firm  has 
facilitated.  The  Exchange  also  notes  that 
this  process  is  similar  to  the  system  in 
place  for  the  NYSE  Crossing  Session 
program  where  reporting  is  in  the 
aggregate  for  shares  and  not  made 
available  until  T-f3.  Therefore,  the 
Exchange  believes  that,  in  order  to 
provide  the  ability  to  facilitate 
customers  seeking  to  participate  on  the 
buy  side,  member  firms  will  need  to  sell 
to  their  customers  irrespective  of  the 
tick,  and  consequently  seeks  an 
exemption  to  the  short  sale  rule." 

Moreover,  the  Exchange  represents 
that  these  strategies  require  that  the 
transactions  not  be  immediately 
reported  to  the  tape,  because  price 
exposure  can  disclose  to  competitors  the 
position  the  member  firm  has  assumed. 
Anonymity  permits  the  member  firm  to 
unwind  its  position  without  risk  of 
disclosure.  The  Exchange  would, 
therefore,  emulate  the  process  currently 
used  by  the  NYSE  and  report  to  the  tape 
in  the  aggregate  and  then  provide 


*  See  supra  note  6. 


'°The  Exchange  notes  that,  under  the  rules  of  the 
NYSE  members  that  have  either  facilitated  a  basket 
trade,  or  have  piaired  two  customers  baskets,  submit 
aggregate  information  to  the  NYSE  for  execution.  At 
5:15  p.m.,  the  NYSE  prints  the  aggregate 
information  of  all  baskets  executed  in  this  session 
to  the  consolidated  tape.  On  the  third  day  after  the 
trade  date  (T+3).  the  individual  component  stocks 
executed  as  part  of  a  basket  are  printed  in  aggregate 
form  in  the  NYSE's  Daily  Sales  Report. 

"  See  supra  note  6. 
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additional  information  on  T+3,  or 
thereafter, '2  The  Exchange  notes  that,  as 
the  closing  prices  are  discounted,  these 
programs  may  be  priced  away  from  the 
primary  market's  last  sale  and 
potentially  outside  of  the  day's  trading 
range. 

For  regulatory  oversight  purposes,  the 
Exchange  represents  that  it  will  require 
each  member  firm  that  reports 
transactions  in  CP  or  RP  Programs  to:  (1) 
Identity  the  issue,  shares,  and  price  on 
each  cross;  (2)  indicate  whether  the  firm 
is  fecilitating  as  agent  or  principal;  (3) 
indicate,  if  principal,  that  it  is  short 
exempt;  (4)  identify  the  time  slice 
period  for  CP  entered  crosses;  (5) 
indicate  the  average  (Benchmark)  price 
determined  by  the  member  firm;  and  (6) 
for  RP  programs,  identify  all  crosses  in 
a  particular  basket.  The  Exchange 
represents  that  it  may  also  require  other 
identifiers  deemed  necessary  to  monitor 
pricing.  The  Exchange  will  use  this 
information  to  validate  Benchmark 
prices. 

C.  Request  for  Exemptions  from  Rule 
lOa-1  and  Rule  llAa3-l  of  the  Act 

The  Exchange  requests  that  the 
Commission  exempt  both  the  CP  and  RP 
Programs  from  the  short  sale  rule.  Rule 
lOa-1,  of  the  Act."  The  Exchange 
believes  that,  based  on  the  manner  of 
pricing  transactions  that  will  occur 
within  the  CP  and  RP  programs,  the 
practices  that  Rule  lOa-1  is  designed  to 
prevent  are  not  at  issue.  Specifically,  the 
Exchange  indicates  that  over  the  course 
of  the  CP  and  RP  Programs,  the  price 
direction  of  a  particular  stock,  i.e.,  the 
tick,  will  not  be  a  factor  in  determiiung 
to  fill  customers  CP  and  orders.  The 
Exchange  also  notes  that  member  firms 
will  be  acting  as  facilitators. 

The  Exchange  also  requests  that  the 
Commission  exempt  the  RP  Programs 
frt>m  certain  reporting  of  transactions 
requiring  under  Rule  llAa3-l  of  the 
Act  because  under  the  RP  Programs  a 
composite  transaction  would  be 
reported  instead  of  individual 
transactions.'* 

m.  Discumion 

The  Commission  has  reviewed 
carefully  the  proposed  rule  change,  as 
amended,  and  finds  that  it  is  consistent 
with  the  Act  and  the  rules  and 


regulations  promulgated  thereunder 
applicable  to  a  national  securities 
exchange  and,  in  particular,  with  the 
requirements  of  Section  6(b).i' 
Specifically,  the  Commission  finds  that 
approval  of  the  proposed  rule  change  is 
consistent  with  Section  6(b)(5)  *^  in  that 
it  is  designed  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  and  to  perfect  the 
mechanism  of  a  fr^e  and  open  market 
and  a  national  market  system,  and  in 
general,  to  protect  investors  and  the 
public  interest. 

The  Commission  finds  that  the 
proposed  rule  change  and  the  programs 
established  thereimder  will  assist  the 
BSE  in  allowing  its  member  firms  to  use 
the  PPS  to  facilitate  execution  of  certain 
customer  average  pricing  and  risk  based 
portfolio  programs,  and  to  act  on  either 
a  principal  or  agent  basis  by  entering 
crossing  orders  with  their  customers 
after  hours  to  be  executed  with  each 
other.  By  allowing  access  to  the  PPS  to 
report  these  programs,  the  commission 
notes  that  the  BSE  may  be  able  to 
expedite  execution  and  customer 
reporting  of  these  particular  crosses  at 
4:15  p.m.  (EST),  rather  than  at  5:15  p.m. 
(EST)  during  the  NYSE's  Crossing 
Session  D. 

The  BSE  requests  an  exemption  frtim 
Rule  lOa-1,  the  short  sale  rule,  and  Rule 
llAaS-l  of  the  Act.'^  The  Commission 
is  currently  reviewing  the  BSE's  request 
for  exemption  from  the  short  sale  rule.'^ 
The  Commission  is  granting  the  BSE's 
request  for  exemption  of  its  RP 
Programs  &t)m  the  reporting 
requirements  of  Rule  llAa3-l  of  the 
Act  because  the  proposed  reporting 
procedures  for  the  RP  programs  relate  to 
composite  transactions.  The 
Commission  finds  that  granting  such  an 
exemption  would  be  consistent  with  the 
requirements  of  Rule  llAa3-l.'^ 

In  the  notice,  the  Commission 
indicated  that  it  would  consider 
granting  accelerated  approval  of  the 
proposal  after  a  15-day  comment  period. 
Although,  the  Commission  received  no 
comment  letters  on  the  proposal  during 
the  15-day  conunent  period,  the 
Commission  does  not  find  good  cause 
for  accelerating  approval  of  the 
proposed  rule  change,  as  amended.^^ 


"The  Exchange  states  that  transactions  which 
occtir  "regular  way"  will  settle  within  the  standard 
T-fS  settlement  period,  and  that  cash  settlements 
may  settle  beyond  the  standard  T*3  settlement 
period,  according  to  the  agreement  of  the  parties  to 
the  transaction.  The  Exchange  notes  that  the 
overwhelming  majority  of  transactions  occur 
"regular  wav  "  See  Amendment  No.  1,  supra  note 
3. 

■>  17  CFR  240.10a-l.  See  supra  note  6. 

««17CFR240.11Aa3-l.  See  supra  note  6. 


"  IS  (J.S.C  78flb).  In  approving  this  proposal,  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition  and  capital 
formation.  IS  U.S.C.  78c(f). 

■•15U.S.C78f[b)(5). 

"See  supra  note  6. 

'•  See  supra  note  6. 

'*  See  supra  note  6. 

'"The  BSE  originally  filed  the  proposed  rule 
change  with  the  Commission  od  March  9,  2000.  and 
requested  accelerated  approval  at  that  time.  The 
BSE  then  requested  that  the  Commission  delay 


IV.  Conclusion 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the  Act 
and  the  rules  and  regulations 
thereimder  applicable  to  a  national 
securities  exchange,  and,  in  particular 
with  Section  6(b)(5). ^i 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.22  that  the 
proposed  rule  change  (SR-BSE-00-04) 
is  approved. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.  ^^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  01-1968  Filed  1-22-01;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Releeie  No.  34-43849;  HI*  No.  SR-GSCC- 
00-13] 

Self-Reguiatory  Organizations; 
Government  Securities  Clearing 
Corporation;  Notice  of  RlIng  of 
Proposed  Rule  Change  Relating  to 
Establlsliment  of  a  Cross-Margining 
Agreement  WKh  the  Chicago 
Mercantile  Exchange  and  a 
Clarification  of  the  Government 
Securities  Clearing  Corporation's 
Cross-Margining  Rules 

January  17.  2001. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
October  13,  2000.  the  Government 
Securities  Clearing  Corporation 
("GSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  in  below,  which  items 
have  been  prepared  primarily  by  GSCC. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
parties. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

GSCC  is  seeking  to  establish  a  cross- 
margining  arrangement  with  the 


noticing  the  proposed  rule  change  until  the  impact 
of  the  rescission  of  NYSE  Rule  390  was  determined. 
In  November  2000.  the  BSE  decided  to  proceed 
with  this  filing.  The  Commission,  therefore,  does 
not  believe  that  acceleration  of  approval  of  this 
proposed  rule  change  would  be  appropriate. 

"  15  U.S.C.  78flb)(5). 

"15U.S.C.  78s(b)(2). 

"  17  CFR  200.30/3(aMl2). 

'  15  U.S.C.  78«(bMl). 
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icago  Mercantile  Exchange  ("CME").2 
addition,  GSCC  is  proposing  to  revise 
GSCC  Rule  22,  Section  4,  to  clarify  that 
GSCC  will  fulfill  its  obligations  under 
any  cross-margining  agreement  before 
crediting  an  insolvent  member  for  any 
profit  realized  on  the  liquidation  of  the 
member's  final  net  settlement  positions, 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
GSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  GSCC  has  prepared 
summaries,  set  forth  in  section  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  these  statements.  ^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

On  August  19, 1999,  the  Commission 
approved  GSCC's  proposed  rule  change 
to  establish  a  cross-margining  program 
with  other  clearing  organizations  and  to 
begin  its  program  with  the  New  York 
Clearing  Corporation  ("NYCC")."  GSCC 
is  now  seeking  to  establish  a  cross- 
margining  arrangement  with  the  CME 
similar  to  the  one  GSCC  already  has  in  . 
place  with  NYCC.  The  proposal  will 
implement  GSCC's  "hub-and-spoke" 
method  of  cross-margining,  which  was 
introduced  in  the  rule  filing  establishing 
the  GSCC-NYCC  cross-margining 
arrangement  and  which  applies  when 
more  than  one  clearing  organization  is 
involved  in  cross-margining  with  GSCC. 

i)  GSCC's  Cross-Margining  Program 

GSCC  believes  that  the  most  efficient 
md  appropriate  approach  for 


2  CME  is  a  Delaware  corporation  whose  clearing 
division  acts  as  the  clearing  organization  for  certain 
futures  and  options  on  futures  contracts  that  are 
traded  on  the  CME.  The  Commodity  Futures 
Trading  Commission  ("CFTC").  pursuant  to  the 
Commodity  Exchange  Act,  as  amended  ("CEA"), 
has  designated  the  CME  as  a  contract  market  for 
such  contracts. 

3  The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  GSCC. 

*  Securities  Exchange  Act  Release  No.  41766 
(August  19,  1999),  64  FR  46737  (August  26, 1999) 
(File  No.  SR-GSCC-9ft-04l.  The  requisite  rule 
changes  necessary  for  GSCC  to  engage  in  cross- 
margining  were  made  in  the  NYCC  cross-margining 
rule  filing.  GSCC  is  proposing  one  additional  rule 
change  in  this  rule  filing  in  order  to  further  clarify 
that  GSCC  will  fulfill  its  obligations  under  any 
cross-margining  agreement  before  crediting  an 
insolvent  member  for  any  profit  recdized  on  the 
liquidation  of  the  member's  final  net  settlement 
positions. 


establishing  cross-margining  links  for 
fixed-income  and  other  interest  rate 
products  is  to  do  so  on  a  multilateral 
basis  with  GSCC  as  the  "hub."  Each 
clearing  organization  that  participates  in 
a  cross-margining  arrangement  with 
GSCC  (hereinafter  a  "Participating  CO") 
will  enter  into  a  separate  cross- 
margining  agreement  between  itself  and 
GSCC,  as  in  the  case  of  NYCC  and  now 
CME.  Each  of  the  agreements  will  have 
similar  terms,^  and  no  preference  will 
be  given  by  GSCC  to  one  Participating 
CO  over  another. 

Cross-margining  is  available  to  any 
GSCC  netting  member  (with  the 
exception  of  inter-dealer  broker  netting 
members)  that  is,  or  that  has  an  affiliate 
that  is,  a  member  of  a  Participating  CO. 
Any  such  member  (or  pair  of  affiliated 
members)  may  elect  to  have  its  margin 
requirements  at  both  clearing 
organizations  calculated  based  upon  the 
net  risk  of  its  cash  and  repo  positions  at 
GSCC  and  offsetting  and  correlated 
positions  in  related  contracts  carried  at 
the  Participating  CO.  Cross-margining  is 
intended  to  lower  the  cross-margining 
participant's  (or  pair  of  affiliated 
members')  overall  margin  requirement. 
The  GSCC  member  (and  its  affiliate,  if 
applicable)  signs  an  agreement  under 
which  it  (or  they)  agrees  to  be  boimd  by 
the  cross-margining  agreement  between 
GSCC  and  the  Participating  CO  and 
which  allows  GSCC  or  the  Participating 
CO  to  apply  the  member's  (or  its 
affiliate's)  margin  collateral  to  satisfy 
any  obligation  of  GSCC  to  the 
Participating  CO  (or  vice  versa)  that 
results  from  a  default  of  the  member  (or 
its  affiliate). 

Margining  based  on  the  net  combined 
risk  of  correlated  positions  is  based  on 
an  arrangement  under  which  GSCC  and 
each  Participating  CO  agree  to  accept 
the  correlated  positions  in  lieu  of 
supporting  collateral.  Under  this 
arrangement,  each  clearing  organization 
holds  and  manages  its  own  positions 
and  collateral  and  independently 
determines  the  amount  of  margin  that  it 
will  make  available  for  cross-margining 
(referred  to  as  the  "residual  margin 
amoimt"). 

GSCC  computes  the  amount  by  which 
the  cross-margining  participant's  margin 
requirement  can  be  reduced  at  each 
clearing  organization  [i.e.,  the  "cross 
margin  reduction")  by  comparing  the 
participant's  positions  and  the  related 
margin  requirements  at  GSCC  against 


those  at  each  Participating  CO.»  GSCC 
offsets  each  cross-margining 
participant's  residual  margin  amount 
(based  on  related  positions)  at  GSCC 
against  the  offsetting  residual  margin 
amounts  of  the  participant  (or  its 
affiliate)  at  each  Participating  CO.  If  the 
residual  margin  that  GSCC  has  available 
for  a  participant  is  greater  than  the 
combined  residual  margin  submitted  by 
the  Participating  COs,  GSCC  will 
allocate  a  portion  of  its  residual  margin 
equal  to  the  combined  residual  margin 
at  the  Participating  COs.  U  the  combined 
residual  margin  submitted  by  the 
Participating  COs  is  greater  than  the 
residual  margin  that  GSCC  has  available 
for  that  participant,  GSCC  will  first 
allocate  its  residual  margin  to  the 
Participating  CO  with  the  most  highly 
correlated  position.^^  if  the  positions  are 
equally  correlated,  GSCC  will  allocate 
pro  rata  based  upon  the  residual  margin 
amount  available  at  each  Participating 
CO.  GSCC  and  each  Participating  CO 
may  then  reduce  the  amoimt  of 
collateral  that  they  collect  to  reflect  the 
offsets  between  the  cross-margining 
participant's  positions  at  GSCC  and  its 
(or  its  affiliate's)  positions  at  the 
Participating  CO."  In  the  event  of  the 
default  and  liquidation  of  a  cross- 
margining  participant,  the  loss  sharing 
between  GSCC  and  each  of  the 
Participating  COs  will  be  based  upon 
the  foregoing  allocations  and  the  cross- 
margin  reduction. 

GSCC  will  guarantee  the  cross- 
margining  participant's  (or  its  affiliate's) 
performance  to  each  Participating  CO 
up  to  a  specified  maximum  amoimt 
which  relates  back  to  the  cross-margin 
reduction.  Each  Participating  CO  will 
provide  the  same  guaranty  up  to  the 
same  specified  maximum  amount  to 
GSCC.  The  guaranty  represents  a 
contractual  commitment  that  each 
clearing  organization  has  to  the  other. 
There  will  always  be  a  cap  on  the 
amount  that  one  clearing  oi^anization  is 
required  to  pay  aiiother  clearing 
organization. 


^  It  is  anticipated  that  in  the  interest  of  conformity 
NYCC  and  GSCC  will  execute  a  new  cross- 
margining  agreement  that  is  substantially  the  same 
as  the  draft  agreement  with  the  CME.  the  draf) 
agreement  is  attached  as  Exhibit  B  to  GSOC's  rule 
filing. 


■  NYCC  uses  GSCC's  margin  rates  to  determine 
margin  reduction.  CME.  which  utilizes  its  own 
rates,  and  GSCC  compare  margin  reduction  rates 
and  use  the  lower  of  the  two  in  determining  margin 
reduction. 

'GSCC  has  computed  and  tested  disallowance 
foctors  that  will  be  applicable  to  each  potential  pair 
of  positions  being  ofiset. 

'GSCC  and  each  Participating  CO  unilaterally 
have  the  right  to  not  reduce  a  participant's's  margin 
requirement  by  the  cross-margin  reduction  or  to 
reduce  it  by  less  than  the  cross-margin  reduction. 
However,  the  clearing  organizations  may  not  reduce 
a  participant's  margin  requirement  by  more  than  the 
cross-mai^n  reduction. 
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(ii)  Information  Specific  to  the  Current 
Agreement  between  GSCC  and  CME 

(a)  Participation  in  the  cross- 
margining  program:  Any  netting 
member  of  GSCC  other  than  an  inter- 
dealer  broker  will  be  eligible  to 
participate.  Any  clearing  member  of 
CME  will  be  eligible  to  participate.^ 

(b)  Products  subject  to  cross- 
margining:  The  products  that  will  be 
eligible  for  the  GSCC-CME  cross- 
margining  arrangement  are  the  Treasury 
secxuities  that  fall  into  GSCC's  Offset 
Classes  A  through  G  as  defined  in 
GSCC's  Rules  diat  are  cleared  by  GSCC 
and  Eurodollar  futiues  contracts  with 
ranges  in  maturity  from  3  months  to  10 
years  and  options  on  such  futures 
contracts  cleared  by  CME.>o  GSCC  ofiiset 
classes  will  be  ofket  against  CME  offset 
classes  based  on  correlation  studies,  and 
the  appropriate  disallowance  factors 
will  t>e  applied.  All  eligible  positions 
maintained  by  a  cross-margining 
participant  in  its  account  at  GSCC  and 
in  its  (or  its  affiliate's)  proprietary 
account  at  CME  will  be  eligible  for 
cross-margining.  *  ^ 

(c)  h4argin  Rates:  GSCC  and  CMI=: 
cxirrently  use  different  margin  rates  to 
establish  margin  requirements  for  their 
respective  products.  Margin  reductions 
in  the  GSCC-CME  cross-margining 
arrangement  will  always  be  computed 
based  on  the  lower  of  the  applicable 
margin  rates.  This  methodology  results 
in  a  potentially  lesser  benefit  to  the 
participant  but  ensures  a  more 
conservative  result  [i.e.,  more  collateral 
held  at  the  clearing  organization)  for 
both  GSCC  and  CME. 

(d)  Daily  Procedures:  On  each 
business  day,  it  is  expected  that  the 
CME  will  iiifonn  GSCC  of  the  residual 
amounts  it  is  making  available  for  cross- 
margining  by  approximately  10  p.m. 
New  York  time.  GSCC  will  inform  CME 
by  approximately  12  a.m.  New  York 
time  how  much  of  these  residual  margin 
amounts  it  will  use.  Reductions  as 
computed  will  be  reflected  in  the  daily 
clearing  fund  calculation. 


'The  draft  GSCX>-CME  agreement  requires 
ownenhip  of  50  percent  or  more  of  the  common 
stock  of  an  entity  to  indicate  control  of  the  entity 
for  purposes  of  the  definition  of  "affiliate." 

■°The  NYCC  products  eligible  for  cross- 
margining  under  the  GSGC-NYCX:  cross-margining 
arrangement  are  Treasury  futures. 

"At  least  initially,  the  CSCC-CME  cross- 
margining  arrangement  will  be  applicable  on  the 
futures  side  only  to  positions  in  a  proprietary 
account  of  a  cross-margining  participant  (or  its 
affiliate)  at  the  CME.  The  arrangement  will  not 
apply  to  positions  in  a  customer  account  at  CME 
that  would  be  subject  to  segregation  requirements 
under  the  CEA.  This  is  also  the  case  with  respect 
to  the  arrangement  with  NYCC 


(iii)  Benefits  of  Cross-Margining 

GSCC  believes  that  its  cross- 
margining  program  enhances  the  safety 
and  soundness  of  the  settlement  process 
for  the  Government  securities 
marketplace  by:  (1)  Providing  clearing 
organizations  with  more  data 
concerning  members  intermarket 
positions  (which  is  especially  valuable 
during  stressed  market  conditions)  to 
enable  them  to  make  more  accurate 
decisions  regarding  the  true  risk  of  such 
positions  to  the  clearing  organizations; 
(2)  allowing  for  enhanced  sharing  of 
collateral  resources;  and  (3)  encouraging 
coordinated  liquidation  processes  for  a 
joint  participcuit,  or  a  participant  and  its 
affiliate,  in  ihe  event  of  an  insolvency. 
GSCC  further  believes  that  cross- 
margining  benefits  participating  clearing 
members  by  providing  members  with 
the  opportimity  to  more  efficiently  use 
their  collateral.  More  important  firom  a 
regulatory  perspective,  however,  is  that 
cross-margining  programs  have  long 
been  recognized  as  enhancing  the  safety 
and  soimdness  of  the  clearing  system 
itself.  Studies  of  the  October,  1987 
market  crash  gave  support  to  the 
concept  of  cross-margining.  For 
example.  The  Report  of  the  President's 
Task  Force  on  Market  Mechanisms 
(January  1988)  noted  that  the  absence  of 
a  cross-margining  system  for  futiires  and 
seciuities  options  markets  contributed 
to  payment  strains  in  October  1987.  The 
Interim  Report  of  the  President's 
Working  Group  on  Financial  Markets 
(May  1988)  also  recommended  that  the 
SEC  and  CFTC  fecilitate  cross-margining 
programs  among  clearing  organizations. 
As  a  result,  the  first  cross-margining 
arrangement  between  clearing 
organizations  was  implemented  in 
1988.'^ 

GSCC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  section  17A  of  the  Act'^ 
and  the  rules  and  regulations 
thereunder  applicable  to  GSCC  because 
it  will  provide  members  with  significant 
benefits,  such  as  greater  liquidity  and 
more  efficient  use  of  collateral  in  a 
prudent  manner  and  will  enhance 
GSCC's  overall  risk  management 
process. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Buriden  on  Competition 

GSCC  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  or  impose  a  burden  on 
competition. 


■'Securities  Exchange  Act  Release  No.  261S3 
(October  3.  19S8).  53  f=K  39567  (October  7.  1988) 
(File  No.  SR-OCC-88-171. 

'M5U.S.C.  78q-l. 


(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  relating  to  the 
proposed  rule  change  have  not  yet  been 
solicited  or  received.  Members  will  be 
notified  of  the  rule  change  filing  and 
comments  will  be  solicited  by  an 
Important  Notice.  GSCC  will  notify  the 
Commission  of  any  written  comments 
received  by  GSCC. 

in.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fit>m  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  E>C  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  GSCC. 

All  submissions  should  refer  to  File 
No.  SR-GSCC-00-13  and  should  be 
submitted  by  February  13,  2001. 
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For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 
lonathan  G.  Katz, 
Secretary. 

[FR  Doc.  01-1907  Filed  1-22-01;  8:45  am) 
■UMO  COOe  8010-01-41 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34^443847;  File  No.  SR-NYSE- 
00-69] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Imntedlate  EftoctlveneM 
of  Proposed  Rule  Change  by  the  New 
York  Stock  Exchange,  Inc.;  Amending 
the  Late  Rling  Fee  Required  Under 
NYSE  Rule  416,  Questkmnalres  and 
Reports 

January  16.  2001. 

Piusuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"  1  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
21,  2000,  the  New  York  Stock  Exchange, 
Inc.  ("NYSE"  or  "Exchange")  filed  with 
the  Seciuities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II  and  in  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  amends 
Exchange  Rule  416,  Questionnaire  and 
Reports,  with  respect  to  increasing  the 
fee  charged  to  members  and  member 
organizations  for  the  failure  to  submit 
certain  prescribed  information  required 
by  the  Exchange  on  a  timely  basis. 
Below  is  the  text  of  the  proposed  role 
change.  Proposed  new  language  is 
italicized;  proposed  deletions  are  in 
brackets. 

Questioimaires  and  Reports 

Ride  416.  (a)  Each  member  and 
member  organization  shall  submit  to  the 
Exchange  at  such  times  as  may  be 
designated  in  such  form  and  within 
such  time  period  as  may  be  prescribed 
such  information  as  the  Exchange 
deems  essential  for  the  protection  of 
investors  and  the  public  interest. 

(b)  Unless  a  specific  temporary 
extension  of  time  has  been  granted. 


'*  17  CFR  200.3O-3(a)(12). 
>  15  U.S.C.  78s(b)(l). 
» 17  CFR  240.19b-*. 


there  shall  be  imposed  upon  each 
member  or  member  organization 
required  to  file  reports  pursuant  to  this 
Rule,  a  fee  of  [SlOO]  5500  for  each  day 
that  such  report  is  not  filed  in  the 
prescribed  time.  Requests  for  such 
extension  of  time  must  be  submitted  to 
the  Exchange  at  least  three  business 
days  prior  to  the  due  date. 

(c)  Any  report  filed  pursuant  to  this 
Rule  containing  material  inaccuracies 
shall,  for  purposes  of  this  [r]/Iule,  be 
deemed  not  to  have  been  filed  until  a 
corrected  copy  of  the  report  has  been 
resubmitted. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specffied  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

NYSE  Rule  416  requires  members  and 
member  organizations  to  submit 
prescribed  information  deemed  by  the 
Exchange  to  be  essential  for  the 
protection  of  investors  and  the  public 
interest.  Pursuant  to  NYSE  Rule  416,  the 
Exchange  requires  the  periodic 
submittal  of  specific  predefined 
financial,  operational,  and  other 
information  necessary  for  an  effective 
evaluation  of  a  member's  or  member 
organization's  compliance  with 
applicable  rules  and  regulations.  NYSE 
Rule  416  has  also  been  used  to  prepare 
the  membership  for  specific  initiatives 
such  as  participation  in  Year  2000 
Testing  and  the  conversion  to 
Decimalization. 

Since  it  is  critical  for  the  Exchange  to 
ensure  submission  of  such  data, 
pursuant  to  NYSE  Rule  416(b),  the 
Exchange  charges  a  member  or  member 
organization  a  fee  for  the  failure  to  file 
reports  on  a  timely  basis.  The  current 
fee,  which  has  been  in  effect  since 
September  7, 1972,  is  $100  for  each  day 
that  such  report  is  not  filed  within  the 
prescribed  time.  The  Exchange  proposes 
that  this  daily  fee  be  updated  and 
increased  to  $500  in  order  to  provide 


members  and  member  organizations 
greater  incentive  to  submit  filings  in  a 
timely  manner. 

2.  Statutory  Basis 

The  statutory  basis  for  the  proposed 
rule  change  is  Section  6(b)(4)  of  the 
Act,'which  permits  the  roles  of  an 
exchange  to  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees  and 
other  charges  among  the  members, 
issuers  and  other  persons  using  its 
services. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that  ' 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  role  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conmiission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section  19(b)(3)(A) 
of  the  Act*  and  subparagraph  (f)(2)  of 
Rule  19b-4  thereunder,^  because  the 
proposal  is  establishing  or  changing  a 
due,  fee  or  other  charge.  At  any  time 
within  60  days  of  the  filing  of  such 
proposed  role  change,  the  Commission 
may  summarily  abrogate  such  role 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection,  of  investors,  or  otherwise 
in  fiJrtherance  of  the  purposes  of  the 
Act 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  role 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  role  change  between  the 


'15  U.S.C.  78f[b)(4). 
*  15  U.S.C.  78s(b)(3)(A). 
» 17  CFR  24O.19b-4(0(2). 
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Commission  and  any  person,  other  than 
those  tliat  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  51  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-NYSE-00-59  and  should  be 
submitted  by  February  13,  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  the  delegated 
authority." 

Margaret  H.  McFstUmI. 
Deputy  Secretary. 

(FR  Doc.  01-1970  Filed  1-22-01;  8:45  am] 
cooc  Mie-OI-M 


SECURITIES  AND  EXCHANGE 


00-37] 


of  FMnQ  of  Propoood  Rulo  CtMnQC  wid 
Aiiwndnwnt  No.  1  by  ttw  Pwitlc 
ExdMnQO,  Inc.,  To  IncfMM  Fhwo  for 
MMnbora,  Floor  Brofcore  and  Mwtot 
MihM*  for  VMaling  Exchangs  RulM 
Undar  ttw  Minor  Ruto  Ptan 

January  16.  2001. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
11,  2000,  the  Pacific  Exchange,  Inc. 
("PCX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  is  described  in  Items,  I.  II, 
and  m  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Exchange  amended  the  proposal  on 
January  8,  2001. ^  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 


•  17  CFR  200.3O-2(aXl2). 

>  15  U.S.C  78«(b)(l). 

>17CFR240.igb-4. 

'  See  January  5.  2001  lettsr  from  Cindy  L.  Sink. 
Senior  Attorney,  Regulatory  Policy,  PCX  to  ^4ancy 
Sanow,  Assistant  Director,  Division  of  Market 
Regulation  ("Division"),  SEC  and  attachments 
("Amendment  No.  1").  In  response  to  a  request 
from  the  Division,  the  PCX  converted  the  proposal 
from  efiiBctive  upon  filing  pursuant  to  Section 
19(bM3)(A)  of  the  Act,  to  being  considered  pursuant 
to  Section  19(bN2)  in  Amendment  No.  1.  15  U.S.C 
78s(b)(3MA).  15  U.S.C  78s(b)(2).  The  PCX  requested 
accelerated  approval  of  the  proposed  rule  change. 


L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PCX  proposes  to  adopt  an 
increase  in  the  fines  to  be  imposed  on 
members,  floor  brokers  and  market 
makers  (including  L,ead  Market  Makers) 
for  violating  Exchange  Rules  under  the 
Minor  Rule  Plan.  The  text  of  the 
proposed  rule  change  is  available  at  the 
PCX  and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpoae  of,  and 
Statutory  Basis  for,  the  Propoeed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections,  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  amend  PCX 
Rule  10.13(k)  governing  Minor  Rule 
Plan  violations  to  increase  most  of  the 
fines.  The  PCX  believes  the  current 
average  Minor  Rule  Plan  fine  of  $250  is 
too  low  to  deter  violations  of  PCX  rules. 
The  Exchange  believes  that  an  increase 
in  the  current  fines  will  more 
adequately  sanction  violations  of  the 
PCX's  order-handling  and  investigating 
rules,  many  of  which  are  processed 
tmder  the  Minor  Rule  Plan. 

Most  Minor  Rule  Plan  violations 
currently  specify  a  fine  of  $250  for  a 
first  violation,  $500  for  a  second,  and 
$750  for  a  third.  Multiple  violations  are 
calculated  on  a  two-year  basis.  Undw 
the  proposed  increases,  most  fines  will 
be  $1,000  for  a  first  violation,  $2,500  for 
a  second  and  $3,500  for  a  third, 
calculated  on  the  same  two-year  basis. 
Less  serious  violations  such  as 
disruptive  conduct  or  abusive  language 
on  the  options  floor  will  be  $500  for  a 
first  violation,  $2,000  for  a  second,  and 
$3,500  for  a  third. 

More  serious  violations,  such  as  a 
member's  failure  to  cooperate  with  a 
PCX  examination  of  its  financial 
responsibility  or  operational  condition 
will  be  fined  $2,000  for  a  first  violation, 
$4,000  for  a  second  and  $5,000  for  a 
third.  A  member  that  impedes  or  fails  to 
cooperate  in  an  Exchange  investigation 


will  be  fined  $3,500  for  a  first  violation, 
$4,000  for  a  second  and  $5,000  for  a 
third.  Less  serious  violations,  such  as 
fines  for  improper  dress  under  the  PCX 
dress  code,  remain  unchanged  at  $100 
for  the  first  violation,  $200  for  the 
second,  and  $500  for  the  third. 

Under  the  proposal,  the  Enforcement 
Department  woidd  continue  to  exercise 
its  discretion  imder  PCX  Rule  10.13(f) 
and  take  cases  out  of  the  Minor  Rule 
Plan  to  pursue  them  as  formal 
disciplinary  matters  if  the  facts  or 
circumstances  warrant  such  action. 

The  Exchange  believes  that  adoption 
of  the  proposed  rule  change  will  serve 
to  significantly  strengthen  the  ability  of 
the  &cchange  to  carry  out  its  oversight 
responsibilities  as  a  self-regulatory 
organization.  The  PCX  also  believes  the 
proposal  should  aid  the  Exchange  in 
carrying  out  its  compliance  and 
surveillance  fimctions. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  *  of  the  Act,  in  general,  and  furthers 
the  objectives  of  Section  6(b)(5).*  in 
particular,  in  that  it  is  designed  to 
focilitate  transactions  in  securities,  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  and  to  promote  just 
and  equitable  principles  of  trade. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  Uie  Act 

C.  Self -Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

m.  Date  of  EflGsctiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  PCX  consents,  the 
Commission  will: 

A.  By  order  approve  such  proposed 
rule  change,  or 


« 15  U.S.C  78Hb). 
» 15  U.S.C.  78f[bK4). 
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B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

ly.  Solicitation  of  Comments 

I   Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N.W.,  Washington,  D.C. 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  file  number 
SR-PCX-00-37,  and  should  be 
submitted  by  [insert  date  21  days  from 
the  date  of  publication]. 

'  For  the  Commission,  by  the  Division  of 
Itarket  Regulation,  pursuant  to  delegated 
authority.  8 

Margaret  H.  McFarland, 

Peputy  Secretary. 

fpR  Doc.  01-1971  Filed  1-22-01;  8:45  am) 

fUMG  CODE  SOIO-OI-M 


$MALL  BUSINESS  ADMINISTRATION 
Pedaration  of  Disaster  #3315] 

State  of  Arkansas;  Amendment42 

I  In  accordance  with  a  notice  received 
from  the  Federal  Emergency 
Management  Agency,  dated  January  10, 
2001,  the  above-numbered  Declaration 
is  hereby  amended  to  include  the 
following  counties:  Baxter,  Conway, 
Independence,  Izard,  Newton,  Pope, 
Searcy  and  Van  Buren  as  disaster  areas 
due  to  damages  caused  by  a  severe 
winter  ice  storm  beginning  on  December 
12,  2000  and  continuing  through 
January  8,  2001. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  imtil  the  specified 
date  at  the  previously  designated 
location:  Boone,  Fulton,  Marion,  Sharp 


•17  CFR  200.30-3(a)(12). 


and  Stone  in  the  State  of  Arkansas,  and 
Ozark  Coimty  in  the  State  of  Missouri. 

Any  coimties  contiguous  to  the  above- 
named  primary  coimties  and  not  listed 
herein  have  been  previously  declared. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is 
February  27,  2001  and  for  economic 
injury  the  deadline  is  October  1,  2001. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  )anuary  11,  2001. 
Heriiert  L.  Mitchell, 

Associate  Administrator  for  Disaster 
Assistance. 

(FR  Doc.  01-1789  Filed  1-22-01;  8:45  am] 

BIUMG  CODE  MI2S-01-P 


SMALL  BUSINESS  ADMINISTRATION 
[DM:laratk>n  of  Disastm^  «3316] 
State  of  Oklahoma;  Amendment  #1 

In  accordance  with  a  notice  received 
from  the  Federal  Emergency 
Management  Agency,  dated  January  10, 
2001 ,  the  above-numbered  Declaration 
is  hereby  amended  to  establish  the 
incident  period  for  this  disaster  as 
beginning  on  December  25,  2000  and 
continuing  through  January  10,  2001. 

AU  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is 
March  6,  2001  and  for  economic  injury 
the  deadline  is  October  5,  2001. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  January  11,  2001. 
Herbert  L.  Mitchell, 
Associate  Administrator  for  Disaster 
Assistance. 
[FR  Doc.  01-1788  Filed  1-22-01;  8:45  am] 

BIUJNG  COOe  SQ2S-01-P 


DEPARTMENT  OF  STATE 

[Public  Notice  3551] 

New  Conservation  Measures  for 
Antarctic  Fishing  Under  the  Auspices 
of  CCAMLR 

action:  Notice. 

summary:  At  its  Nineteenth  Meeting  in 
Hobart,  Tasmania,  October  23  to 
November  3,  2000,  the  Commission  for 
the  Conservation  of  Antarctic  Marine 
Living  Resources  (CCAMLR),  of  which 
the  United  States  is  a  member,  adopted 
conservation  measures,  pending 
coimtries'  approval,  pertaining  to 
fishing  in  the  CCAMLR  Convention 
Area.  All  the  measiues  were  agreed 


upon  in  accordance  with  Article  IX  of 
the  Convention  for  the  Conservation  of 
Antarctic  Marine  Living  Resources. 
Measures  adopted  restrict  overall 
catches  of  certain  species  of  fish  and 
crabs,  restrict  fishing  in  certain  areas, 
specify  implementation  and  inspection 
obligations  supporting  the  Catch 
Documentation  Scheme  of  Contracting 
Parties,  and  promote  compliance  with 
CCAMLR  measures  by  non-Contracting 
Party  vessels.  A  complete  list  of  all 
Conservation  Measures  in  force, 
including  those  adopted  at  the 
Nineteenth  Meeting  are  obtainable  on 
request  through  the  Department  of 
State's  Office  of  Oceans  AfEairs  or  by 
Internet  at  www.ccamlr.org.  This  notice, 
therefore,  together  with  the  U.S. 
regulations  referenced  imder  the 
Supplementary  Information  provides  a 
comprehensive  register  of  all  current 
U.S.  obligations  imder  CCAMLR. 
DATES:  Persons  wishing  to  comment  on 
the  measures  or  desiring  more 
information  should  submit  written 
comments  within  30  days  of  this 
announcement. 

FOR  FURTHER  fNFORMATKM  CONTACT: 

Jean-Pierre  Pie,  Office  of  Oceans  Affairs 
(OES/OA),  Room  5805,  Department  of 
State,  Washington,  DC  20520;  tel:  202- 
647-3263;  fax:  202-647-4563;  email: 
plejp@state.gov;  or  Jennifer  Barnes, 
Office  of  Oceans  Affairs  (OES/OA), 
Room  5805,  Department  of  State, 
Washington,  DC  20520;  teL  202-647- 
3947;  fax:  202-647-9099;  email: 
bamesjl@state.gov. 

SUPPLEMENTARY  INFORMATION: 

Individuals  interested  in  CCAMLR 
should  also  see  15  CFR  Chapter  ID— 
International  Fishing  and  Related 
Activities,  Part  300 — International 
Fishing  Regulations,  Subpart  A — 
General;  Subpart  B — High  Seas 
Fisheries;  and  Subpart  G — Antarctic 
Marine  Living  Resources,  for  other 
regulatory  measures  related  to 
conservation  and  management  in  the 
CCAMLR  Convention  area.  Subpart  B 
notes  the  requirements  for  high  seas 
fishing  vessel  licensing.  Subparts  A  and 
G  describe  the  process  for  regulating 
U.S.  fishing  in  the  CCAMLR  Convention 
area  and  contain  the  text  of  CCAMLR 
Conservation  Measures  that  are  not 
expected  1o  change  bom  year  to  year. 
The  regulations  in  Subparts  A  and  G 
include  sections  on;  Purpose  and  scope; 
Definitions;  Relationship  to  other 
treaties,  conventions,  laws,  and 
regulations;  Procedure  for  according 
protection  to  CCAMLR  Ecosystem 
Monitoring  Program  Sites;  Scientific 
Research;  Initiating  a  new  fishery;         . 
Exploratory  fisheries;  Reporting  and      ' 
recordkeeping  requirements;  Vessel  and 
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gear  identification;  Gear  disposal;  Mesh 
Size;  Harvesting  permits;  Import 
permits;  Appointment  of  a  designated 
representative;  Prohibitions;  Facilitation 
of  enforcement  and  inspection;  and 
Penalties. 

«  Conservation  Measures  Remaining  in 
Force:  The  Commission  agreed  that  the 
Conservation  Measures  2/III,  3/IV,  4/V, 
5/V.  6/V,  7/V.  19/IX.  31/X.  40/X.  45/ 
XIV.  61/Xn,  63/XV.  65/Xn,  72/XVn.  73/ 

xvn,  95/xiv,  118/xvn,  119/xvn,  129/ 
XVI.  146/xvn.  148/xvn.  160/xvn,  171/ 

XVra.  173/XVni,  and  180/XVIU.  and 
Resolutions  7/IX  and  10/XII  remain  in 
force  as  they  stand. 

Conservation  Measures  adopted  at  the 
Nineteeth  Annual  Meeting  include:  18/ 
XDC.  29/XIX.  32/XIX.  51/XIX.  62/XIX. 
64/XIX.  82/XIX,  106/XIX.  121/XIX.  122/ 
XK.  147/XIX.  170/XIX.  and  192/XIX  to 
215/XIX,  inclusive.  CCAMLR  also 
adopted  Resolutions  13/XIX,  14/XIX. 
15/XIX  and  16/XIX. 

For  a  complete  list  of  all  Conservation 
Measures  in  force  see  the  CCAMLR 
website.  www.ccainJr.org,  contact 
CCAMLR  directly,  or  send  your  request 
to  the  Department  of  State's  Office  of 
Oceans  Affairs  (listed  above):  CCAMLR 
Secretariat,  P.O.  Box  213,  North  Hobart, 
Tasmania  7002.  Tel:  [61]  3  6231  0366, 
Fax:  [61]  3  6234  9965. 

Dated:  |anuary  17,  2001. 
Raymond  V.  Amaudo, 

Acting  Director.  Office  of  Oceans  Affairs, 
Department  of  State. 

[FR  Doc.  01-2033  Filed  1-22-01;  8:45  am) 
MXMQ  COK  4710-0»-P 


DEPARTMENT  OF  STATE 
[Public  Notice  3552] 

NoncHscrimination  on  the  Basis  of  Sex 
in  Education  Programs  or  Activities 
Rocelvtotg  Federal  Financial 
Assistance 

agency:  Department  of  State. 
ACTION:  Notice  of  Department  of  State 
Financial  Assistance  Subject  to  Title  IX 
of  the  Education  Amendments  of  1972, 
as  amended. 

SUMMARY:  In  accordance  with  Subpart  F 
of  the  final  common  rule  for  the 
enforcement  of  Title  IX  of  the  Education 
Amendments  of  1972,  as  amended 
('Title  DC"),  this  notice  lists  federal 
financial  assistance  administered  by  the 
U.S.  Department  of  State  that  is  covered 
by  Title  IX.  Title  IX  prohibits  recipients 
of  federal  financial  assistance  from 
discriminating  on  the  basis  of  sex  in 
education  programs  or  activities. 
Subpart  F  of  the  Title  DC  common  rule 
requires  each  federal  agency  that  awards 


federal  financial  assistance  to  publish  in 
the  Federal  Register  a  notice  of  the 
federal  financial  assistance  covered  by 
the  Title  IX  regulations  within  sixty  (60) 
days  Jifter  the  effective  date  of  the  final 
common  rule.  The  final  common  rule 
for  the  enforcement  of  Title  IX  was 
published  in  the  Federal  Register  by 
twenty-one  (21)  federal  agencies, 
including  the  Department  of  State,  on 
August  30,  2000  (65  FR  52858-52895). 
The  Department  of  State's  portion  of  the 
final  common  rule  will  be  codified  at  22 
CFR  Part  146. 

SUPPLEMENTARY  INFORMATION:  Title  DC 
and  the  Title  DC  common  rule  prohibit 
recipients  of  federal  financial  assistance 
from  discriminating  on  the  basis  of  sex 
in  educational  programs  or  activities. 
Specifically,  the  statute  states  that  "No 
person  in  the  United  States  shall,  on  the 
basis  of  sex,  be  excluded  fi-om 
participation,  be  denied  the  benefits  of, 
or  be  subjected  to  discrimination  imder 
any  educational  program  or  activity 
receiving  Federal  financial  assistance," 
with  specific  exceptions  for  various 
entities,  programs,  and  activities.  20 
U.S.C.  1681(a).  Title  DC  and  the  Title  DC 
common  rule  apply  to  the  educational 
programs  or  activities  of  any  entity 
receiving  financial  assistance  fit}m  the 
Department  of  State,  including,  but  not 
limited  to,  law  enforcement  agencies, 
museums,  job  training  institutes,  and  for 
profit  and  nonprofit  organizations. 

List  of  Federal  Financial  Assistance 
Administered  by  the  Department  of 
State  to  Which  Title  DC  Applies 

Note:  All  recipients  of  federal  financial 
assistance  from  the  Department  of  State  are 
subject  to  Title  IX,  but  Title  IX's  anti- 
discrimination prohibitions  are  limited  to  the 
educational  components  of  the  recipient's 
program  or  activity,  if  any. 

Failure  to  list  a  type  of  federal 
assistance  below  shall  not  mean,  if  Title 
DC  is  otherwise  applicable,  that  a 
program  or  activity  is  not  covered  by 
Tide  DC. 

The  following  types  of  federal 
financial  assistance  are  derived  from 
Appendix  A  of  the  Department's  Title 
VI  regulations,  22  CFR  Chapter  I,  Parts 
141. 

1.  Assistance  provided  by  the  Bureau 
of  Human  Resources  (HR)  for 
specialized  domestic  services  to  State 
and  local  government,  educational 
institutions,  and  other  public  or  private 
nonprofit  organizations  designated  by 
the  Secretary  of  State  (Section  503  of  the 
Foreign  Service  Act  of  1980,  22  U.S.C. 
3983). 

2.  Assistance  provided  by  the  Bureau 
of  Educational  and  Cultural  Affairs 
(ECA)  for  educational  and  cultural 
exchanges,  including  studies,  research. 


instructions  and  other  educational 
programs  and  activities  (Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961,  as  amended,  22  U.S.C.  2451,  et 
seq.). 

3.  Assistance  provided  by  the  Bureau 
of  Intelligence  and  Research  (INR)  to 
support  graduate  training,  advanced 
research,  public  dissemination  of 
research  data,  methods  and  findings, 
contact  and  collaboration  among 
Ck)vemments  and  private  specialists, 
and  the  conduct  of  on  site  advanced 
training  and  research  by  American 
specialists  to  other  countries  (Soviet- 
Eastern  European  Research  and  Training 
Act  of  1983,  as  amended,  22  U.S.C. 
4501,  ef  seq.). 

4.  Donation  of  equipment,  furniture, 
and  training  materials  to  public  and 
private  institutions  (41  CFR  101-6.2). 

5.  Assistance  provided  through  long- 
term  training  programs  administered  by 
the  Bureau  of  Human  Resources  (HR) 
(Section  703  of  the  Foreign  Service  Act   • 
of  1980,  22  U.S.C.  4022). 

Additional  information  on  the 
Department  of  State's  federal  financial 
assistance  can  be  foimd  by  consulting 
the  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  at  http:// 
www.cfda.gov.  If  using  the  Internet  site, 
please  select  "Search  the  Catalog," 
select  "Browse  the  Catalog — By 
Agency,"  and  then  click  on  "The 
Department  of  State."  Catalog 
information  is  also  available  by  calling, 
toll  free,  1-800-699-6331  or  by  writing 
to:  Federal  Domestic  Assistance  Catalog 
Staff  (MVS),  General  Services 
Administration,  Reports  Building,  Room 
101,  300— 7th  Street,  NW,  Washington. 
DC  20407. 

Authority:  28  U.S.C.  1681-1688;  65  FR 
52874.  to  be  codified  at  22  CFR  146.600 

Dated:  January  12,  2001. 
David  G.  Carpenter, 

Acting  Under  Secretary  of  State  for 
Management,  Department  of  State. 
(FR  Doc.  01-1833  Filed  1-22-01;  8:45  am] 

BIUJNO  COOE  4nO-3$-P 


DEPARTMEffT  OF  STATE 
[Public  Notice  3554] 

Privacy  Act  of  1974  as  Amended; 
Removal  of  Systems  of  Records 

Notice  is  hereby  given  that  the 
Department  of  State  is  removing  three 
systems  of  records,  "Biographic  Register 
Records,  STATE-01,"  "Board  of  Foreign 
Service  Records,  STATE-03,"  and 
"Personnel  Travel  Records,  STATE-32," 
pursuant  to  the  provisions  of  the 
Privacy  Act  of  1974,  as  amended  [5 
U.S.C.  552a(r)],  and  in  accordance  with 
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the  record-keeping  practices  and  the 
reorganization  of  the  Bureau  of  Human 
Resources. 

As  reported  in  Public  Notice  3474 
dated  November  3,  2000  (00  Federal 
Register/Vol.  65,  No.  222,  page  69359, 
November  16,  2000),  the  relevant 
records  reflected  in  STATE-01,  STATE- 
03  and  STATE-32  are  now  part  of 
"Hxmian  Resources  Records  STATE- 
31,"  and  STATE-01,  STATE-03  and 
STATE-32  consequently  have  been 
removed. 

Dated:  January  11,  2001. 
Patrick  F.  Kemiedy, 

Assistant  Secretary  for  the  Bureau  of 
Administration,  U.S.  Department  of  State. 
[FR  Doc.  01-2034  Filed  1-22-01;  8:45  am] 

BILUNO  CODE  4710-24-^ 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Opportunity  To  Participate, 
Criteria  Requirements  and  Change  of 
Application  Procedure  for  Participation 
in  the  Military  Airport  Program  (MAP) 

agency:  Federal  Aviation 
Administration  (FAA),  Department  of 
Transportation  (DOT). 
ACTION:  Notice  of  criteria  and 
application  procediu^  for  designation  or 
re-designation,  for  the  fiscal  year  2001 
MAP. 

SUMMARY:  This  notice  announces  the 
criteria,  application  procedures  and 
schedule  to  be  applied  by  the  Secretary 
of  Transportation  in  designating  or  re- 
designating, and  funding  capital 
development  annually  for  15  current 
(joint-use)  or  former  military  airports 
seeking  designation  or  re-designation  to 
participate  in  the  MAP.  This  Notice 
reflects  and  incorporates  changes  made 
to  MAP  in  the  Wendell  H.  Ford  Aviation 
Investment  and  Reform  Act  for  the  21st 
Century. 

The  MAP  allows  the  Secretary  to 
designate  current  (joint-use)  or  former 
military  airports  for  which  grants  may 
be  made  under  the  Airport  Improvement 
Program  (AIP).  The  Secretary  is 
authorized  to  designate  an  airport  (other 
than  an  airport  so  designated  before 
August  24,  1994)  if:  (1)  The  airport  is  a 
former  military  installation  closed  or 
realised  under  the  Title  10  U.S.C.  2687 
announcement  of  closures  of  large 
Department  of  Defense  installations 
after  September  30, 1977,  or  under 
Section  201  or  2905  of  the  Defense 
Authorization  Amendments  and  Base 
Closure  and  Realignment  Acts;  or  (2)  the 
airport  is  a  military  installation  with 
boUi  military  and  civil  aircraft 


operations.  The  Secretary  shall  consider 
for  designation  only  those  current  or 
former  military  airports,  at  least  partly 
converted  to  civilian  airports  as  part  of 
the  national  air  transportation  system, 
that  will  reduce  delays  at  airports  with 
more  than  20,000  hours  of  annual 
delays  in  commercial  passenger  aircraft 
takeoffs  and  landings,  or  will  enhance 
airport  and  air  traffic  control  system 
capacity  in  metropolitan  areas  or  reduce 
current  and  projected  flight  delays  (49 
U.S.C.  47118(c)). 

DATES:  Airport  sponsors  should  address 
written  applications  for  new  designation 
and  re-designation  in  the  MAP  to  the 
FAA  Regional  Airports  Division  or 
Airports  District  Office  that  serves  the 
airport.  That  office  of  the  FAA  must 
receive  applications  on  or  before 
February  22,  2001. 

ADDRESSES:  Submit  an  original  and  two 
copies  of  Standard  Form  (SF)  424, 
"Application  for  Federal  Assistance," 
prescribed  by  the  Office  of  Management 
and  Budget  Circular  A-102,  available  at 
http://www.  whitehouse.gov/OMB/ 
gmnts/ index.html,  along  with  any 
supporting  and  justifying 
documentation.  Applicant  should 
specifically  request  to  be  considered  for 
designation  or  re-designation  to 
participate  in  the  fiscal  year  2001  MAP. 
Submission  should  be  sent  to  the 
Regional  FAA  Airports  Division  or 
Airports  District  Office  that  serves  the 
airport.  Applicants  may  find  the  proper 
office  on  the  FAA  web  site  http:// 
www.faa.gov/arp/arphome.htm  or  may 
contact  the  office  below. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  V.  Mottley  [jim.mottIey@faa.gov) 
or  Leonard  C.  Sandelli 
{len.sandelli@faa.gov).  Military  Airport 
Program  Branch  (APP-420),  Office  of 
Airport  Planning  and  Programming, 
Federal  Aviation  Administration  (FAA), 
800  Independence  Avenue,  SW, 
Washington,  DC,  20591,  (202)  267-8780, 
or  (202)  267-8785,  respectively. 
SUPPLEMENTARY  INFORMATION: 

(General  Description  of  the  Program 

The  MAP  provides  capital 
development  assistance  to  civil  airport 
sponsors  of  designated  current  (joint- 
use)  military  airfields  or  former  military 
airports  that  are  included  in  the  FAA's 
National  Plan  of  Integrated  Airport 
Systems  (NPLAS).  Airports  designated 
under  the  program  may  obtain  funds 
fr'om  a  set-aside  (currently  four-percent) 
of  AIP  discretionary  funds  to  imdertake 
eligible  airport  development,  including 
certain  types  of  projects  not  otherwise 
eligible  for  AIP  assistance.  Such  airports 
may  also  be  eligible  to  receive  funds 
from  other  categories  of  AIP  funding. 


Number  of  Airports 

A  maximimi  of  15  airports  per  fiscal 
year  may  participate  in  the  MAP  at  any 
time. 

Term  of  Designation 

The  maximum  period  of  eligibility  for 
any  airport  to  participate  in  the  MAP  is 
five  fiscal  years  following  designation. 
An  airport  sponsor  having  previously 
been  in  the  program  may  apply  for  re- 
designation  and,  if  found  to  satisfy  the 
designation  criteria  upon  reapplication, 
may  have  the  opportunity  to  participate 
for  subsequent  periods,  each  not  to 
exceed  five  fiscal  years.  The  FAA  can 
designate  airports  for  a  period  less  than 
five  years.  The  FAA  will  evaluate  the 
conversion  needs  of  the  airport  in  its 
five-year  capital  development  plan  to 
determine  the  appropriate  length  of 
designation. 

Re-Designation 

49  U.S.C.  47118(d)  permits  previously 
designated  airports  to  apply  for  re- 
designation.  Applicants  reapplying  need 
to  meet  current  eligibility  criteria  set 
forth  at  49  U.S.C.  47118(a).  Re- 
designation  will  be  considered  largely 
in  terms  of  warranted  projects  fundable 
under  AIP  solely  through  the  MAP.  The 
airport  must  have  MAP  eligible  projects 
and  the  airport  must  continue  to  satisfy 
the  designation  criteria  for  the  MAP. 
The  FAA  will  carefully  evaluate 
applications  for  re-designation,  as  new 
candidates  tend  to  have  the  greatest 
conversion  needs. 

Eligible  Proiects 

In  addition  to  other  eligible  AIP 
projects,  passenger  terminal  facilities, 
fuel  farms,  utility  systems,  surface 
automobile  parking  lots,  hangars,  and 
air  cargo  terminals  up  to  50,000  square 
feet  of  floor  space  are  all  eligible  to  be 
funded  from  the  MAP.  Designated  or  re- 
designated military  airports  can  receive 
not  more  than  $7,000,000  for  terminal 
building  facility  special  authorized 
projects.  Designated  or  re-designated 
military  airports  can  receive  not  more 
than  $7,000,000  for  special  authorized 
projects  that  include  hangars,  cargo 
facilities,  fuel  farms,  automobile  surface 
parking,  and  utility  work. 

Designation  Consideratioiis 

In  making  designations  of  new 
candidate  airports,  the  Secretary  of 
Transportation  may  only  designate  an 
airport  (other  than  an  airport  so 
designated  before  August  24, 1994)  if  it 
meets  the  following  general 
requirements: 

(I)(l)  The  airport  is  a  former  military 
installation  closed  or  realigned  under — 

(A)  Section  2687  to  title  10; 
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(B)  Section  201  of  the  Defense 
Authorization  Amendments  and  Base 
Closure  and  Realignment  Act  (BRAC) 
(10  U.S.C.  2687  note);  or 

(C)  Section  2905  of  the  Defense 
Authorization  Amendments  and  Base 
Closure  and  Realignment  Act  of  1990 
(10  U.S.C.  2687  note);  or 

(2)  The  airport  is  a  military 
installation  with  both  military  and  civil 
aircraft  operations. 

(n)  The  airport  is  classified  as  a 
commercial  service  or  reliever  airport  in 
the  NPIAS.  One  of  the  designated 
airports,  if  included  in  the  NPIAS,  may 
be  a  general  aviation  (GA)  airport 
(public  airport  other  than  an  air  carrier 
airport.  14  CFR  152.3)  that  was  a  former 
military  installation  closed  or  realigned 
imder  BRAC,  as  amended,  or  10  U.S.C. 
2687.  (49  U.S.C.  47118(g)) 

(m)  In  designating  new  candidate 
airports,  the  Secretary  shall  consider  if 
a  grant  would: 

(1)  Reduce  delays  at  an  airport  with 
more  than  20,000  hours  of  annual 
delays  in  commercial  passenger  aircraft 
takeoff  and  landings.  Airports  with 
20,000  or  more  hours  of  delays  and  their 
associated  metropolitan  areas  are 
identified  in  the  FAA's  Aviation 
Capacity  Enhancement  Plan  DOT/FAA, 
Office  of  System  Capacity,  1998 
Aviation  Capacity  Enhancement  Plan;  or 

(2)  enhance  airport  and  air  traffic 
control  system  capacity  in  a 
metropohtan  area  or  rmiuce  current  and 
projected  flight  delays. 

Tne  application  for  new  designation 
will  be  evaluated  in  terms  of  how  the 
proposed  airport  and  associated  projects 
would  contribute  to  congestion  relief 
and/or  how  the  airport  would  enhance 
air  traffic  or  airport  system  capacity  and 
provide  adequate  user  services. 

Pro|ect  Evaliiation 

Recently  approved  Base  Closure  and 
Realignment  Acts  or  Title  10  U.S.C. 
2678  military  airports  as  well  as  active 
military  airfields  with  new  pint  use 
agreements  will  be  in  the  greatest  need 
of  funding  successfully  to  convert  to  or 
incorporate  civil  airport  operations. 
Newly  converted  airports  and  new  joint- 
use  locations  frequently  have  minimum 
capital  development  resources  and  will 
therefore  receive  priority  consideration 
for  designation  and  MAP  funding.  The 
FAA  will  evaluate  the  need  for  eligible 
projects  based  upon  information  in  the 
candidate  airport's  five  year  Airport 
Capital  Improvement  Plan  (ACIP).  Of 
particular  concern  is  whether  these 
projects  are  related  to  development  of 
that  airport  and/ or  the  air  traffic  control 
system.  It  is  the  intent  of  the  Secretary 
of  Transportation  to  fund  those  airport 
projects  where  the  benefits  to  the 


capacity  of  the  air  traffic  control  or 
airport  systems  can  be  maximized,  and/ 
or  where  the  contribution  to  reducing 
congestion  can  be  maximized. 
1.  The  FAA  will  evaluate  the 
candidate  airports  and/or  the  airports 
such  candidate  airports  would  relieve 
based  on  the  following  specific  factors: 

•  Compatibility  of  airport  roles  and 
the  ability  of  the  airport  to  provide  an 
adequate  airport  facility; 

•  The  capability  of  the  candidate 
airport  and  its  airside  and  landside 
complex  to  serve  aircraft  that  otherwise 
must  use  the  relieved  airport; 

•  Landside  siirface  access; 

•  Airport  operational  capability, 
including  peak  hour  and  annual 
capacities  of  the  candidate  airport; 

•  Potential  of  other  metropolitan  area 
airports  to  relieve  the  congested  airport; 

•  Ability  to  satisfy,  relieve  or  meet  air 
cargo  demand  within  the  metropolitan 
area: 

•  Forecasted  aircraft  and  passenger 
levels,  type  of  air  carrier  service 
anticipated,  i.e.,  scheduled  and/ or 
charter  air  carrier  service; 

•  Type  and  capacity  of  aircraft 
projected  to  serve  the  airport  and  level 
of  operations  at  the  relieved  airport  and 
the  candidate  airport; 

•  The  potential  for  the  candidate 
airport  to  be  served  by  aircraft  or  users, 
including  the  airlines,  serving  the 
congested  airport; 

•  Ability  to  replace  an  existing 
commercial  service  or  reliever  airport 
serving  the  area;  and 

•  Any  other  documentation  to 
support  the  FAA  designation  of  the 
candidate  airport. 

2.  The  FAA  will  evaluate  the 
development  needs,  which  if  funded, 
would  make  the  airport  a  viable  civil 
airport  that  will  enhance  system 
capacity  or  reduce  delays.  Newly 
closing  installations  or  airport  sponsors 
with  new  joint-use  agreements  with 
existing  military  aviation  facilities  will 
be  strongly  considered  for  designation 
since  they  tend  to  have  the  greatest 
conversion  needs. 

AppUcation  Procedures  and  Required 
Documentation 

Airport  sponsors  applying  for 
designation  or  re-designation  must 
complete  and  submit  an  SF  424, 
"Application  for  Federal  Assistance," 
and  supporting  documentation  to  the 
appropriate  FAA  office  serving  that 
airport  The  SF  424  must  indicate 
whether  it  is  an  initial  application  or 
reapplication  for  the  MAP,  and  must  be 
accompanied  by  the  dociunentation  and 
justification  listed  below: 

(A)  Identification  as  Current  or 
Former  Military  Airport  The 


application  must  identify  the  airport  as 
either  a  current  or  former  military 
airport  and  indicate  whether  it  was: 

(1)  Closed  or  realigned  under  Section 
201  of  the  Defense  Authorization 
Amendments  and  Base  Closure  and 
Realignment  Act,  and/or  Section  2905  of 
the  Defense  Base  Closure  and 
Realignment  Act  of  1990  (Installations 
Approved  for  Closure  by  the  Defense 
Base  Realignment  and  Closure 
Commissions);  or 

(2)  Closed  or  resigned  pursuant  to  10 
U.S.C.  2687  as  excess  property  (bases 
announced  for  closure  by  DOD  pursuant 
to  this  title  after  September  30,  1977 
(this  is  the  date  of  annoimcement  for 
closure  and  not  the  date  of  the  deed  to 
the  airport  sponsor)),  or 

(3)  A  military  installation  with  both 
military  and  civil  aircraft  operations. 

(B)  Qualifications  for  MAP: 
For  (1)  through  (7)  below  the 
applicant  does  not  need  to  resubmit  any 
uiichanged  documentation  that  has  been 
previously  submitted  to  the  Regional 
Airports  Division  or  Airports  District 
Office. 

(1)  Documentation  that  the  airport 
meets  the  definition  of  a  "public 
airport"  as  defined  in  49  U.S.C. 
§47102(16). 

(2)  Documentation  indicating  that  the 
required  environmental  review  process 
for  civil  reuse  or  joint-use  of  the  military 
airfield  has  been  completed.  This 
environmental  review  would  not 
include  review  of  the  individual 
projects  to  be  funded  by  the  MAP. 
Rather,  the  documentation  should 
reflect  that  the  environmental  review 
necessary  to  convey  the  property,  enter 
into  a  long-term  lease,  or  sign  a  joint  use 
agreement  has  been  completed.  The 
military  department  conveying  or 
leasing  the  property,  or  entering  into  a 
joint  use  agreement,  generally  has  the 
lead  responsibility  for  this 
environmental  review.  The 
environmental  review  and  approvals 
must  indicate  that  the  operator  or  owner 
of  the  airport  has  good  title,  satisfactory 
to  the  Secretary,  or  gives  assurance  that 
good  title  will  be  acquired,  to  meet  AIP 
reauirements. 

(3)  In  the  case  of  a  former  military 
airport,  documentation  that  the  eligible 
airport  sponsor  holds  or  will  hold 
satisfactory  title,  a  long-term  lease  in 
furtherance  of  conveyance  of  property 
for  airport  purposes,  or  a  long-term 
interim  lease  for  25  years  or  more,  to  the 
property  on  which  the  civil  airport  is 
being  located.  Dociunentation  that  an 
application  for  surplus  or  BRAC  airport 
property  has  been  accepted  by  the 
Government  is  sufficient  to  indicate  the 
eligible  airport  sponsor  holds  or  will 
hold  adequate  title  or  a  long-term  lease. 
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(4)  In  the  case  of  a  current  military 
airport  documentation  that  the  airport 
sponsor  has  an  existing  joint-use 
agreement  with  the  military  department 
having  jurisdiction  over  the  airport. 
This  is  necessary  so  the  FAA  can  legally 
issue  ^Bnts  to  the  sponsor. 

(5)  Documentation  that  the  service 
level  of  the  airport  is  expected  to  be 
classified  as  a  "commercial  service 
airport"  or  a  "reliever  airport"  as 
defined  in  49  U.S.C.  47102(7)  and 
47102(18).  If  the  airport  is  applying  for 
the  one  general  aviation  slot,  it  must 
supply  documentation  that  it  is  a 
general  aviation  airport  included  in  the 
FAA's  National  Plan  of  Integrated 
Airports  Systems  (as  defined  in  49 
U.S.C.  47103). 

(6)  Documentation  that  the  airport 
owner  is  an  eligible  airport  "sponsor"  as 
defined  in  49  U.S.C.  47102(19). 

(7)  Documentation  that  the  airport  has 
an  imconditionally  approved  airport 
layout  plan  (ALP)  and  a  five-year 
Airport  Capital  Improvement  Program 
(AQP)  indicating  all  eligible  grant 
projects  either  seeking  to  be  funded 
m>m  the  MAP  or  other  portions  of  the 
AIP.  The  ACIP  must  also  specifically 
identify  the  safety,  capacity  and 
conversion  related  projects,  associated 
costs  and  projected  five-year  schedule  of 
project  construction,  including  those 
requested  for  consideration  for  MAP 
funding. 

(8)  Information  identifying  the 
existing  and  potential  levels  of  visual  or 
instrument  operations  and  aeronautical 
activity  at  the  current  or  former  military 
airport  and,  if  applicable,  the  relieved 
airport.  Also,  if  applicable,  information 
on  how  the  airport  contributes  to  air 
traffic  system  or  airport  system  capacity. 
If  served  by  commercial  air  carriers,  the 
revenue  passenger  and  cargo  leveb 
should  be  provided. 

(9)  A  description  of  the  projected  civil 
role  and  development  needs  for 
transitioning  from  use  as  a  military 
airfield  to  a  civil  airport,  including  how 
development  projects  would  serve  to 
reduce  delays  at  an  airport  with  more 
than  20,000  hours  of  annual  delays  by 
commercial  passenger  aircraft  takeoffs 
and  landings  or  enhance  capacity  in  a 
metropolitan  area. 

(10)  A  description  of  the  existing 
airspace  capacity.  Describe  how 
anticipated  new  operations  would  affect 
the  surroimding  airspace  and  air  traffic 
flow  patterns  in  the  metropolitan  area  in 
or  near  which,  a  current  or  former 
military  airport  is  located.  Include  a 
discussion  of  the  level  to  which 
operations  at  this  airport  create  airspace 
conflicts  that  may  cause  congestion  or 
whether  air  traffic  works  into  the  flow 
of  other  air  traffic  in  the  area. 


(11)  A  description  of  the  five-year 
ACIP,  including  a  discussion  of  major 
projects,  their  priorities,  projected 
schedule  for  project  accomplishment, 
and  estimated  costs.  Those  eligible  MAP 
safety,  capacity  and/or  conversion- 
related  projects  proposed  for  MAP 
funding  should  be  specifically 
identified. 

(12)  A  description  of  those  projects 
that  are  consistent  with  the  role  of  the 
airport  and  effectively  contribute  to  the 
joint  use  or  conversion  of  the  airfield  to 
a  civil  airport.  The  projects  can  be 
related  to  various  improvement 
categories  depending  on  what  is  needed 
to  convert  from  military  to  civil  airport 
use,  to  meet  required  civil  airport 
standards,  and/or  to  provide  capacity  to 
the  airport  and/or  airport  system.  The 
projects  selected;  i.e.,  safety-related, 
conversion-related,  and/or  capacity- 
related,  must  be  identified  and  fully 
explained  based  on  the  airport's 
planned  use.  The  sponsor  must  submit 
the  airport  layout  plan  (ALP)  and  other 
maps  or  charts  which  clearly  identify 
and  help  clarify  the  eligible  projects  and 
designate  them  as  safety-related, 
conversion-related,  or  capacity-related. 
These  maps  and  APL's  should  be  cross- 
referenced  with  the  project  costs  and 
project  descriptions.  Those  projects  that 
may  be  eligible  under  MAP,  if  needed 
for  conversion  or  capacity-related 
purposes,  must  be  clearly  indicated,  and 
include  the  following  information: 

Airside: 

•  Modification  of  airport  or  military 
airfield  for  safety  piuposes,  including 
airport  pavements  modifications  (i.e. 
widening),  marking,  lighting, 
strengthening,  drainage  or  modifying 
other  structures  or  featmes  in  the  airport 
environs  to  meet  civil  standards  for 
airport  imaginary  surftices  as  described 
in  14  CFR  77. 

•  Construction  of  facilities  or  support 
fecilities  such  as  passenger  terminal 
gates,  aprons  for  passenger  terminals, 
taxiways  to  new  terminal  facilities, 
aircraft  parking,  and  cargo  facilities  to 
accommodate  civil  use. 

•  Modification  of  airport  or  military 
utilities  (electrical  distribution  systems, 
communications  lines,  water,  sewer, 
storm  drainage)  to  meet  civil  standards. 
Also,  modifications  that  allow  utilities 
on  the  civil  airport  to  operate 
independentiy,  where  other  portions  of 
the  base  are  conveyed  to  entities  other 
than  the  airport  sponsor  or  retained  by 
the  Government. 

•  Prirchase,  rehabilitation,  or 
modification  of  airport  and  airport 
support  facilities  and  equipment, 
including  snow  removal,  aircraft  rescue, 
fire  fighting  buildings  and  equipment, 
airport  security,  lighting  vaults,  and 


reconfiguration  or  relocation  of  eligible 
buildings  for  more  efficient  civil  airport 
operations. 

•  Modification  of  airport  or  military 
airfield  fuel  systems  and  fuel  forms  to 
accommodate  civil  aviation  use. 

•  Acquisition  of  additional  land  for 
nmway  protection  zones,  other 
approach  protection,  or  airport 
development. 

•  Cargo  facility  requirements. 

•  Modifications  wnich  will  permit 
the  airfield  to  accommodate  general 
aviation  users. 

Landside: 

•  Construction  of  surface  parking 
areas  and  access  roads  to  accommodate 
automobiles  in  the  airport  terminal  and 
air  cargo  areas  and  provide  an  adequate 
level  of  access  to  the  airport. 

•  Construction  or  relocation  of  access 
roads  to  provide  efficient  and 
convenient  movement  of  vehicular 
traffic  to,  on,  and  from  the  airport, 
including  access  to  passenger,  air  cargo, 
fixed  base  operations,  and  aircraft 
maintenance  areas. 

•  Modification  or  construction  of 
facilities  such  as  passenger  terminals, 
surface  automobile  parking  lots, 
hangars,  air  cargo  terminal  buildings, 
and  access  roads  to  cargo  facilities  to 
accommodate  civil  use. 

(13)  An  evaluation  of  the  ability  of 
surface  transportation  facilities  (road, 
rail,  high-speed  rail,  maritime)  to 
provide  intermodal  connections. 

(14)  A  description  of  the  type  and 
level  of  aviation  and  community  interest 
in  the  civil  use  of  a  current  or  formw 
military  airport. 

(15)  One  copy  of  the  FAA-approved 
ALP  for  each  copy  of  the  application. 
The  ALP  or  supporting  information 
should  clearly  show  capacity  and 
conversion  related  projects.  Also,  other 
information  such  as  project  costs, 
schedule,  project  justification,  other 
maps  and  drawings  showing  the  project 
locations,  and  any  other  supporting 
documentation  that  would  make  the 
application  easier  to  understand  shoiUd 
be  included. 

Re-Designation  of  Airports  Previously 
Designated  and  Applying  for  up  to  an 
Additional  Five  Years  in  the  Program 

Airports  applying  for  re-designation 
to  the  Military  Airport  Program  need  to 
submit  the  same  information  required 
by  new  candidate  airports  applying  for 
a  new  designation.  On  the  SF  424, 
Assistance  for  Federal  Assistance, 
prescribed  by  the  Office  of  Management 
and  Budget  Circular  A-102,  airports 
must  indicate  thefr  application  is  for  re- 
designation  to  the  MAP.  In  addition  to 
the  above  information,  they  must 
explain: 
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(1)  Why  a  re-designation  and 
additional  MAP  eligible  project  funding 
is  needed  to  accomplish  the  conversion 
to  meet  the  civil  role  of  the  airport  and 
the  preferred  time  period  for  re- 
designation 

(2)  Why  funding  of  eligible  work 
under  other  categories  of  AIP  or  other 
sources  of  funding  would  not 
accomplish  the  development  needs  of 
theaiiport; 

(3)  Why.  based  on  the  previously 
funded  MAP  projects,  the  projects  and/ 
or  funding  level  were  insufficient  to 
accomplish  the  airport  conversion  needs 
and  development  goals;  and 

(4)  The  term  of  me  re-designation,  not 
to  exceed  five  years,  for  which  the 
airport  is  applying. 

This  notice  is  issued  pursuant  to  Title 
49  U.S.C.  47118. 

Issued  at  Washington.  DC,  on  fanuary  17th, 
2001. 

Catherine  M.  Lang, 
Director.  Office  of  Airport  Planing  and 
Programming. 

(FR  Doc.  01-2039  Filed  1-22-01;  8:45  am) 
■LLMQ  COM  4ai»-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Index  of  Adminlstrator'a  Daclsions  and 
Orders  In  CIvO  Penalty  Actions; 
Publication 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  publication. 

aUMMARY:  This  notice  constitutes  the 
required  quarterly  publication  of  an 
index  of  the  Administrator's  decisions 
and  orders  in  civil  penalty  cases.  This 
publication  represents  the  quarter 
ending  on  December  31.  2000.  This 
publication  ensures  that  the  agency  is  in 
compliance  with  statutory  indexing 
requirements. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  S.  Dillman.  Assistant  Chief 
Counsel  for  Litigation  (AGC-400), 
Federal  Aviation  Administration.  400 
7th  Street,  SW..  Suite  PL  200-A. 
Washington,  DC  20590:  telephone  (202) 
366-4118. 

SUPPLEMENTARY  INFORMATION:  The 
Administrative  Procediue  Act  requires 
Federal  agencies  to  maintain  and  make 
available  for  public  inspection  and 
copying  current  indexes  containing 
identifying  information  regarding 
materials  required  to  be  made  available 
or  published.  5  U.S.C.  552(a)(2).  In  a 
notice  issued  on  July  11, 1990,  and 
published  in  the  Federal  Register  (55 
FR  29148;  July  17. 1990).  the  FAA 


announced  the  public  availability  of 
several  indexes  and  summaries  that 
provide  identifying  information  about, 
the  decisions  and  orders  issued  by  the 
Administrator  under  the  FAA's  civil 
penalty  assessment  authority  and  the 
rules  of  practice  governing  hearings  and 
appeals  of  civil  penalty  actions.  14  CFR 
part  13.  subpart  G. 

The  FAA  maintains  an  index  of  the 
Administrator's  decisions  and  orders  in 
civil  penalty  actions  organized  by  order 
number  and  containing  identifying 
information  about  each  decision  or 
order.  The  FAA  also  maintains  a 
ciunulative  subject-matter  index  and 
digests  organized  by  order  number.  The 
indexes  are  published  on  a  quarterly 
basis  (i.e.,  January.  April.  July,  and 
October.) 

The  FAA  first  published  these 
indexes  and  digests  for  all  decisions  and 
orders  issued  by  the  Administrator 
through  September  30. 1990.  55  FR 
45984;  October  31. 1990.  The  FAA 
annoiinced  in  that  notice  that  only  the 
subject-matter  index  would  be 
published  cumulatively  and  that  the 
order  number  index  would  be  non- 
ciimulative.  The  FAA  announced  in  a 
later  notice  that  the  order  number 
indexes  published  in  January  would 
reflect  all  of  the  civil  penalty  decisions 
for  the  previous  year.  58  FR  5044;  1/19/ 
93. 

The  previous  quarterly  publications  of 
these  indexes  have  appeared  in  the 
Federal  Register  as  follows: 


Dates  0*  quarter 


11/1/89-9/30/90  . 
10/1/90-12/31/90 
1/1/91-3/31/91  ... 
4/1/91-6/30/91  ... 
7/1/91-9/30i«1  ... 
10/1/91-12/31/91 
1/1/92-31^1/92  ... 
4/1/92-6/30/92  ... 
7/1/92-9/30/92  ... 
10/1/92-12/31/92 
1/1/9^-3/31/93  ... 
4/1/93-6/30/93  ... 
7/1/93-9/30/93  ... 
10/1/93-12/31/93 
1/1/94-3/31/94  ... 
4/1/94-6/30/94  ... 
7/1/94-12A31/94  . 
1/1/95-3/31/95  ... 
4/1/95-6/30/95  ... 
7/1/95-9/30/95  ... 
10/1/95-12/31/95 
1/1/96-3/31/96  ... 
4/1/96-6/30/96  ... 
7/1/96-9/30/96  ... 
10/1/96-12/31/96 
1/1/97-3/31/97  ... 
4/1/97-6/30/97  ... 
7/1/97-9/30/97  .. 
10/1/97-12/31/97 
1/1/98-3/31/98  .. 


Federal  Register 
publication 


55  FR  45984;  10/31/90 

56  FR  44886;  2/6/91 
56  FR  20250;  5/2/91 
56  FR  31984;  7/12/91 

56  FR  51735;  10/15/91 

57  FR  2299;  1/21/92 
57  FR  12359;  4/9/92 
57  FR  32825;  7/23/92 

57  FR  48255;  10/22/92 

58  FR  5044;  1/19/93 
58  FR  21199;  4/19/93 
58  FR  42120;  8/6/93 

58  FR  58218;  10/29/93 

59  FR  5466;  2/4/94 
59  FR  22196;  4/29/94 

59  FR  39618;  8/3/94 

60  FR  4454;  1/23/95 
60  FR  19318;  4/17/95 
60  FR  36854;  7/18/95 

60  FR  53228;  10/12/95 

61  FR  1972;  1/24/96 
61  FR  16955;  4/18/96 
61  FR  37526;  7/18/96 

61  FR  54833;  10/22/96 

62  FR  2434;  1/16/97 
62  FR  24533;  5/2/97 
62  FR  38339;  7/17/97 

62  FR  53856;  10/16/97 

63  FR  3373;  1/22/98 
63  FR  19559;  4/20/98 


Dates  of  quarter 

Federal  Register 
publication 

4/1/98-6/30/98  

63  FR  37914;  7/14/98 

7/1/98-9/30/98  

63  FR  57729;  10/28/98 

10/1/98-12/31/98  .. 

64  FR  1855;  1/12/99 

1/1/99-3/31/99  

64  FR  24690;  5/7/99 

4/1/99-6/30/99  

64  FR  43236;  8/9/99 

7/1/99-9/30/99  

64  FR  58879;  11/1/99 

10/1/99-12/31/99  .. 

65  FR  1654;  1/11/00 

1/1/00-3/31/00  

65  FR  35973;  6/6/00 

4/1/00-6/30/00  

65  FR  47557;  8/2/00 

7/1/00-9/30«)0  

65FR67445;11/9AX) 

The  civil  penalty  decisions  and 
orders,  and  the  indexes  and  digests  are 
available  in  FAA  offices.  Also,  the 
Administrator's  civil  penalty  decisions 
have  been  published  by  commercial 
publishers  (Hawkins  Publishing 
Company  and  Clark  Boardman 
Callaghan)  and  are  available  on 
computer  on-line  services  (Westlaw. 
LEXIS,  and  CompuServe). 

A  list  of  the  addresses  of  the  FAA 
offices  where  the  civil  penalty  decisions 
may  be  reviewed  and  information 
regarding  these  commercial  publications 
and  computer  databases  are  provided  at 
the  end  of  this  notice.  Information 
regarding  the  accessibility  of  materials 
filed  in  recently  initiated  civil  penalty 
cases  in  FAA  civil  penalty  cases  at  the 
DOT  Docket  and  over  the  Internet  also 
appears  at  the  end  of  this  notice. 

Civil  Penalty  Actions — Orders  Issued 
by  the  Administrator 

Order  Number  Index 

(Includes  all  decisions  and  orders 
issued  by  the  Administrator  during 
calendar  year  2000.) 
200Q-1 — Ronald  L.  Gatewood 
2/2/0O— CP97EA0071.  DMS  No.  FAA- 

1997-3292 
200O-2 — ^Ryan  International  Airlines 
2/2/00— CP99GL0011.  DMS  No.  FAA- 

1999-5805 
2000-3 — Warbelow's  Air  Ventures 
2/2/0O— CP97  ALOOl  2 
2000-4 — ^Ryan  International  Airlines 
3/3/00— CP99GL0011.  DMS  No.  FAA- 

1999-5805 
2000-5 — Blue  Ridge  Airlines 
3/23/00— CP97NM0024 
2000-6 — Atlantic  Coast  Airlines 
3/29/00— CP97SO004  7 
2000-7 — Daniel  A.  Martinez 
3/30/00— CP99NM001 2.  DMS  No.  FAA- 

1999-5984 
2000-8— USA  Jet  Airlines 
5/9/00— CP99SW0009,  DMS  No.  FAA- 

1999-5783 
2000-9 — Timdra  Copters 
5/11/00— CP99AL0011.  DMS  No.  FAA- 

1999-5983 
2000-10 — Johnny  Johnson 
5/11/2000— CP99S wool  1.  DMS  No. 

FAA-1999-5821 
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2000-11— Europex 

5/11/2000— CP98EA0042,  DMS  No. 

FAA-1998-4676 
2000-12 — Evergreen  Helicopters 
6/8/2000— CP97AL0001 
2000-13— Empire  Airlines 
6/8/2000— CP98NM0011 
2000-14— Warbelow's  Air  Ventures 
6/8/2000— CP97  ALOOl  2 
2000-15— David  E.  Everson 
8/7/2000— CP99WA0002.  DMS  No. 

FAA-1999-5570 
2000-16— Warbelow's  Air  Ventures 
8/8/2000— CP97AL001 2 
2000-17— Howard  Gotbetter 
8/11/2000— CP98EA0051.  DMS  No. 

FAA-1998-4691 


2000-18— California  Helitech 
8/1 1/2000— CP98WP0035 
2000-19— James  J.  Homer 
8/1 1/2000— CP99NM0004 
2000-20— Phillips  Building  Supply 
8/11/2000— CP99SO0024,  DMS  No. 

FAA-1999-5816 
2000-21— Daniel  A.  Martinez 
8/24/2000— CP99NM001 2,  DMS  No. 

FAA-1 999-5984 
2000-22— John  Nelson  Meyer 
12/13/00— CP99SWD004 
2000-23— Federal  Express 
12/13/00— CP99SO0037.  DMS  No. 

FAA-2000-6732 
2000-24— SONICO 
12/21/00— CP98NM0018 


2000-25— Riverdale  Mills  Corp. 
12/21/00— CP98NE001 7.  DMS  No. 
FAA-1 998-4931 

2000-26— Aero  National 

12/21/00— CP99EA0016,  DMS  No. 
FAA-1 999-5449 

2000-27— Phillips  Building  Supply 

12/21/00— CP99SO0024,  DMS  No. 
FAA-1999-5816 

2000-28— Lifelite  Medical  Air 
Transport 

12/21/00— CP98WP0062 

2000-29— William  Stevenson 

12/21/00— CP00NM0005 


Qvil  Penalty  Actions — Orders  Issued  by  the  Administrator 

Subject  Matter  Index 

(Current  as  of  December  31.  2000) 
Administrative  Law  Judges — Power  and  Authority: 

Continuance  of  hearing gi-n  Continental  Airlines;  92-29  Haggiand. 

Credibility  findings  90-21  Carroll;  92-3  Park;  93-17  Metcalf;  94-3  Valley  Air;  94-* 

Northwest  Aircraft  Rental;  95-25  Conquest;  95-26  Hereth;  97-20 
Werle;  97-30  Emery  Worldwide  Airlines;  97-32  Florida  Propeller 
98-18  General  Aviation;  99-6  Squire;  2000-3  Warbelow's;  2000- 
17  Gotbetter. 

Defauh  Judgment gi-il  Continental  Airlines:  92-47  Cornwall;  94-«  Nunez;  94-22 

Harkins;  94-28  Toyota;  95-10  Diamond;  97-28  Continental  Air- 
lines; 97-33  Rawlings;  98-13  Air  St.  Thomas. 
Discovery  89-6  American  Airlines;  91-17  KDS  Aviation;  91-54  Alaska  Air- 
lines; 92-46  Sutton-Sautter;  93-10  Costelio. 

Expert  Testimony  94-21  Sweeney. 

Granting  extensions  of  time 90-27  Gabbert. 

Hearing  location  92-50  Cullop. 

Hearing  request 93-12  Langton;  94-6  Strohl;  94-27  Larsen;  94-37  Houston:  95-19 

Rayner. 

Initial  Decision 92-1  Costelio;  92-32  Bamhill. 

Lateness  of 97-31  Sanford  Air;  2000-19  Horner. 

Should  include  requirement  to  file  appeal  brief  .-, 98-5  Squire. 

Jurisdiction: 

Generally 90-20  Degenhardt;  90-33  Cato;  92-1  Costelio;  92-32  Bamhill. 

After  issuance  of  order  assessing  civil  penalty 94-37  Houston;  95-19  Raynen  97-33  Rawlings. 

When  complaint  is  withdrawn 94-39  Kirola. 

Motion  for  Decision  92-73  Wyatt;  92-75  Beck;  92-76  Safety  Equipment;  93-11  Merkley; 

96-24  Horizon;  98-20  Koenig. 
No  authority  to  extend  due  date  for  late  Answer  without  show-     95-28  Atlantic  World  Airways;  97-18  Robinson;  98-4  Larry's  Flying 
ing  of  good  cause.  (See  also  Answer).  Service. 

Notice  of  Hearing 92-31  Eaddy. 

Regulate  proceedings 97-20  Werle.  . 

Sanction  90-37  Northwest  Airlines;  91-54  Alaska  Airlines;  94-22  Harkins; 

94-28  Toyota. 

Service  of  law  judges  by  parties 97-18  Robinson. 

Vacate  initial  decision 9Q-20  Degenhardt;  95-6  Sutton;  2000-24  SONICO. 

Aerial  Photography :. 95-25  Conquest  Helicopters. 

Agency  Attorney 93-13  Medel. 

Air  Carrier/Aircraft  Operator 

Agent/independent  contractor  of  92-70  USAir;  2000-13  Empire  Airlines. 

Careless  or  Reckless  92-48  &  92-70  USAir;  93-18  Westair  Commuter. 

Duty  of  care:  Non-delegable  92-70  USAir;  96-16  Westair  Commuter;  96-24  Horizon;  97-8  Pa- 
cific Av.  d/b/a  Inter-Island  Helicopters:  99-12  TWA;  2000-3 
Warbelow's;  2000-13  Empire  airiines. 
Employee 93-18  Westair  Commuter:  97-8  Pacific  Av.  d/b/a  Inter-Island  Heli- 
copters: 99-12  TWA;  99-14  Alika  Aviation;  2000-1  Gatewood; 
2000-3  Warbelow's. 

Ground  Security  Coordinator.  Failure  to  provide  96-16  WestAir  Commuter. 

Intoxicated  Passenger: 

Allowing  to  board  98-11  TWA. 

Serving  alcohol  to  98-11  TWA. 

Liability  for  acts/omissions  of  employees  in  scope  of  employ-    98-11  TWA,  99-12  TWA;  99-14  Alika  Aviation:  2000-1  Gatewood; 

inent.  2000-3  Warbelow's. 

Liability  for  maintenance  by  independent  repair  station  2000-13  Empire  Airlines. 
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Use  of  unqualified  pilot  99-15  Blue  Ridge;  99-11  Evergreen:  2000-12  Evergreen.  . 

Aircraft  Maintenance  (See  also  Airworthiness.  Maintenance  Manual)  "90-11  Thunderbird  Accessories;  91-8  Watts  Agncultural  Aviation; 
Generally  93-36  &  94-3  Valley  Air;  94-38  Bohan;  95-11  Horizon;  96-3 

'■  America  West  Airlines;  97-8  Pacific  Av.  d/b/a  Inter-Island  Heli- 

copters; 97-9  Alphin;  97-10  Alphin;  97-11  Hampton;  97-30 
Emery  Worldwide  Airlines;  97-31  Sanford  Air;  98-18  General 
Aviation;  99-5  Africa  Air;  2000-13  Empire  Airlines;  2000-14 
Warbelow's  2000-18  California  Helitech. 

Acceptable  methods,  techniques,  and  practices  96-3  America  West  Airlines. 

After  certificate  revocation  92-73  Wyatt. 

Airworthiness  Directive,  compliance  Mfith  96-18  Kilrain;  97-9  Alphin. 

Approved  data  for  major  repairs  2000-13  Empire  Airlines. 

Advisory  Circular  43.13-1.  Not  approved  data  2000-13  Empire  Airlines. 

Not  necessarily  approved  for  another  aircraft 200O-13  Empire  Airlines. 

QER  2000-13  Empire  Airlines. 

Inspection  .!!!!.!!!"!.!!!!!.!!!r.!!!"."."-!"... 96-I8  Kllraln;  97-10  Alphin;  99-14  Alika  Aviation. 

Major  alterations: 

Failed  to  prove  9*-5  Africa  Air. 

Major/minor  repairs  96-3  America  West  Airiines.  „>,„,„,      „,  ,„ 

Minimum  Equipment  List  (MEL)  94-38  Bohan;  95-11  Horizon;  97-11  Hampton;  9^-21  Delta;  97-30 

Emery  Worldwide  Airlines;  2000-3  Warbelow's; 

Operation  no  maintenance  entries  2000-1  Gatewood;  2000-18  California  Helitech. 

Repairs  between  required  inspections  2000-18  California  Helitech. 

Propellers  • 2000-1  Gatewood. 

Aircraft  Records:  .        .  ^  j 

Aircraft  OperaUon  91-8  Watts  Agricultural  Aviation;  200<>-l  Gatewood. 

Flight  Duty  Time  96-4  South  Aero. 

M^tenance  Records ~ 91-8  Watts  Agricultiu-al  Aviation:  94-2  Woodhouse;  97-30  Emery 

Worldwide  Airlines;  97-31  Sanford  Air;  98-18  General  Aviation; 
2000-1  Gatewood;  2000-3  Warbelow's;  2000-18  California 
Helitech. 

Description  of  maintenance _... 2000-1  Gatewood. 

Squawk  sheets  2000-18  California  Helitech. 

"Yellow  tags"  91-8  Watts  Agricultural  Aviation. 

Aircraft-Weight  and  Balance  (See  Weight  and  Balance) 
Airmen: 

Airline  Transport  Pilot  certificates  requirement  in  foreign  avia-    99-11  Evergreen  Helicopters;  2000-12  Evergreen. 

tion  by  Part  135  operator. 

Altitude  deviation  92-49  Richardson  ft  Shimp. 

Careless  or  Reckless    91-12  ft  91-31  Terry  ft  Menne;  92-8  Watkins;  92-49  Richardson  ft 

Shimp;  92-47  Cornwall;  93-17  Metcalf;  93-29  Sweeney;  96-17 
Fenner. 

Check  airman: 

Competency  test  2000-26  Aero  National. 

Proficiency  test 2000-26  Aero  National. 

Flight  time  limitations 93-11  Merkley. 

Flight  Time  records 99-7  Premier  Jets. 

Follow  ATC  Instruction  91-12  ft  91-31  Terry  ft  Menne;  92-8  Watkins;  92-49  Richardson  ft 

Shimp. 

Low  Flight " " 92-47  Cornwall;  93-17  Metcalf. 

Owner's  responsibility 96-17  Fenner;  2000-1  Gatewood. 

Pilots  91-12  ft  91-31  Terry  ft  Menne;  92-8  Watkins;  92-49  Richardson  ft 

Shimp;  93-17  Metcalf. 

See  and  Avoid  93-29  Sweeney. 

Unqualified  for  Part  135  flight  99-15  Blue  Ridge. 

Air  Operations  Area  (AOA): 

Air  Carrier  Responsibilities  90-19  Continental  Airlines;  91-33  Delta  Air  Lines;  94-1  Delta  Air 

Lines.  ^ 

Airport  Operator  Responsibilities  90-19  Continental  Airlines;  91-4  [Airport  Operator];  91-18  (Airport 

Operator);  91-40  (Airport  Operator);  91-41  (Airport  Operator);  91- 
58  (Airport  Operator);  96-1  (Airport  Operator);  98-7  LAX. 

Badge  Display  91-4  (Airport  Operator;  91-33  Delta  Air  Lines;  99-1  American  Air- 
lines. 

Definition  of 90-19  Continental  Airlines;  94-1  [Airport  Operator);  91-58  (Airport 

Operator). 

Exclusive  Areas  90-19  Continental  Airlines;  91-4  (Airport  Operator);  91-58  (Airport 

Operator);  98-7  LAX. 
Airport  Security  Program  (ASP): 

Comphance  with 91-4  (Airport  Operator);  91-18  [Airport  Operator);  91-40  [Airport 

Operator);  91-41  (Airport  Operator);  91-58  (Airport  Operator);  94- 
1  Delta  Air  Lines;  96-1  (Airport  Operator);  97-23  Detroit  Metro- 
politan; 98-7  LAX;  Airport  Operator. 

Responsibilities  90-12  Continental  Airiines;  91-4  [Airport  Operator);  91-18  (Airport 

Operator);  91-40  [Airport  Operator);  91-41  [Airport  Operator);  91- 
58  (Airport  Operator);  96-1  [Airport  Operator);  97-23  Detroit  Met- 
^  ropolitan. 
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Air  Traffic  Control  (ATC): 

Error  as  mitigating  factor  91-12  &  91-31  Jerry  &  Menne. 

Error  as  exonerating  factor 91-12  &  91-31  Terry  ft  Menne:  92-*0  Wendt. 

Ground  Control 91-12  Terry  &  Menne;  93-18  Westair  Commuter. 

Local  Control  91-12  Terry  &  Menne. 

Tapes  &  Transcripts  91-12  Terry  &  Menne:  92-49  Richardson  ft  Shimp. 

,  yfrworthiness  gi-g  Watts  Agricultural  Aviation:  92-10  Flight  Unlimited:  92-48  ft 

92-70  US  Air;  94-2  Woodhouse;  95-11  Horizon:  96-3  America 

West  Airiines:  96-18  Kilrain:  94-25  USAir;  97-8  Pacific  Av.  d/b/a 

Inter-Island    Helicopters;    97-9    Alphin;    97-10    Alphin;    97-11 

»  Hampton;  97-21  Delta:  97-30  Emery  Worldwide  Airiines:  97-32 

Florida  Propeller;  98-18  General  Aviation;  99-14  Alika  Aviation: 
2000-3  Warbelow's:  2000-13  Empire  Airiines:  2000-14 
Warbelow's;  2000-18  California  Helitech. 

Amicus  Curiae  Briefs 90-25  Gabbert. 

Answer: 

Extension  of  due  date  for  late  /Vnswer— good  cause  required  95-28  Atlantic  World  Airways:  97-18  Robinson;  97-33  Rawlings: 

98-4  Larry's  Flying  Service;  2000-29  Stevenson. 

Good  cause  Not  shown  for  late  answer  2000-29  Stevenson. 

Reply  to  each  numbered  paragraph  in  complaint  required  98-12  Blankson. 

TimeUness  of  answer  90-3  Metz;  90-15  Playter;  92-32  Bamhill;  92-47  Cornwall;  92-75 

Beck;  92-76  Safety  Equipment;  94-5  Grant;  94-29  Sutton;  94-30 
Columna;  94-43  Perez;  95-10  Diamond:  95-28  Atlantic  Worid 
Airways;  97-18  Robinson;  97.-19  Missiriian;  97-33  Rawlings:  97- 
38  Air  St.  Thomas:  98-4  Larry's  Flying  Service;  98-13  Air  St. 
Thomas:  99-8  McDermott;  99-9  Lifeflite  Medical  Air  Transport; 
99-16  Dorfman;  2000-29  Stevenson. 

Timeliness  not  an  issue  after  hearing  99-16  Dorfinan. 

What  constitutes  92-32  Bamhill;  92-75  Beck;  97-19  Missiriian. 

What  does  Not  constitute  Response  to  pre-complaint 92-32  Bamhill;  2000-29  Stevenson. 

Appeals  (See  also  Filing;  Timeliness:  Mailing  Rule): 

Briefs.  Generally 89-4  Metz;  91-45  Park;  92-17  Giuffrida;  92-19  Comwall;  92-39 

Beck;  93-24  Steel  City  Aviation:  93-28  Strohl;  94-23  Perez;  95-13 
Kilrain. 

Additional  Brief: 

f^r^ied  93-6  Westair  Commuter:  97-22  Sanford  Air;  2000-23  Federal  Ex- 
press. 

Denied/Struck 92-3  Paik;  93-5  Wendt:  94-4  Northwest  Aircraft;  94-18  Luxemburg: 

97-34  Continental  Airlines:  98-18  General  Aviation. 

Requested  by  Decisionmaker 93-28  Strohl;  94-29  Sutton:  97-38  Air  St.  Thomas;  99-11  Evergreen 

Helicopter.  2000-7  Martinez. 

Appeal  dismissed  as  premature  95-19  Rayner. 

Appeal  dismissed  as  moot  after  complaint  withdrawn  92-9  Griffin. 

Appellate  arguments  92-70  USAir. 

Court  of  Appeals,  appeal  to  (See  Federal  Courts) 

Good  Cause  for  Late-Filed  Brief  or  Notice  of  Appeal  90-3  Metz:  90-27  Gabbert:  90-39  Hart:  91-10  Graham:  91-24  Esau; 

91-48  Wendt;  91-50  &  92-1  Costello;  92-3  Park;  92-17  Giuffrida; 
92-39  Beck:  92-41  Moore  &  Sabre  Associates:  92-52  Beck;  92-57 
Detroit  Metro  Wayne  Co.  Airport:  92-69  McCabe;  93-23  Allen: 
93-27  Simmons:  93-31  Allen:  95-2  Meronek;  95-9  Woodhouse: 
95-25  Conquest,  97-6  WRA  Inc.;  97-7  Stalling;  97-28  Conti- 
nental; 97-38  Air  St.  Thomas:  98-1  V.  Taylor:  98-13  Air  St. 
Thomas;  99-4  Warbelow's  Air  Ventures:  2000-11  Europex;  2000- 
21  Martinez. 

Informal  Conference  Conduct  of.  not  on  appeal  99-14  Alika  Aviation. 

Motion  to  Vacate  construed  as  a  brief  91-11  Continental  Airiines. 

Perfecting  an  Appeal,  generally  92-17  Giuffrida;  92-19  Cornwall;  92-39  Beck;  94-23  Perez;  95-13 

Kilrain:  96-5  Alphin  Aircraft;  98-20  Koeing. 

Extension  of  Time  for  (good  cause  for)  89-8    Thunderbird    Accessories:    91-26    Britt    Airea    ways;    91-32 

Bargen;  91-50  Costello:  93-2  &  93-3  Wendt;  93-24  Steel  City 
Aviation;  93-32  Nunez;  98-5  Squire;  98-15  Squire;  99-3  justice; 
99—4  Warbelow's  Air  Ventures. 
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Failure  to  8^1  Gressani;  89-7  Zenkner;  90-11  Thunderbird  Accessories;  90- 

35  P.  Adams:  90-39  Hart;  91-7  Pardue;  91-10  Graham;  91-20 
Bargen;  91-43.  91-44,  91-46  ft  91-47  Delta  Air  Lines;  92-11 
Alilin;  92-15  Dillman;  92-18  Bargen;  92-34  Carrell;  92-35  Bay 
Land  Aviation;  92-36  Southwest  Airlines;  92-45  O'Brien;  92-56 
Montauk  Caribbean  Airways;  92-67  USAir;  92-68  Weintraub;  92- 
78  TWA;  93-7  Dunn;  93-6  Nunez;  93-20  Smith;  93-23  &  93-31 
Allen;  93-34  Castle  Aviation;  93-35  Steel  City  Aviation;  94-12 
Bartusiak;  94-24  Page;  94-26  French  Aircraft;  94-34  American 
International  Airways;  94-35  American  International  Airways; 
94-36  American  International  Airways:  95-4  Hanson:  95-22  4 
96-5  Alphin  Aircraft;  96-2  Skydiving  Center;  96-13  Winslow;  97- 
3  [Airport  Operator),  97-6  WRA,  Inc.;  97-15  Houston  &  Johnson 
County;  97-35  Gordon  Air  Services;  97-36  Avcon;  97-37  Roush; 
98-10  Rawlings;  99-2  Oxygen  Systems;  2000-9  Tundra  Copters; 
2000-10  fohnsen. 

Notice  of  appeal  construed  as  appeal  brief 92-39   Beck;   94-15   Columna;   95-9  Woodhouse;   95-23   AtlanUc 

World  Airways;  96-20  Missirlian;  97-2  Sanford  Air;  98-5  Squire; 
98-17  Blue  Ridge;  98-23  Instead  Balloon  Services;  99-3  Justice; 
99-8  McDermott;  2000-7  Martinez. 

What  Constitutes  - 90-4  Metz;  90-27  Gabbert;  91-45  Park;  92-7  West;  91-17  Giuffrida; 

92-39  Beck;  93-7  Dunn;  94-15  Colunma;  94-23  Perez;  94-30 
Columna;  95-9  Woodhouse;  95-23  Atlantic  World  Airways;  96-20 
Missirlian:  97-2  Sanford  Air. 

Service  of  brief: 

Fail  to  serve  other  party  92-17  Giuffiida;  92-19  Cornwall. 

Timeless  of  Notice  of  Appeal 90-3  Metz;  90-39  Hart;  91-50  Costello;  92-7  West;  92-69  McCabe; 

93-27  Simmons;  95-2  Meronek;  95-9  Woodhouse;  95-15  Alphin 
Aviation;  96-14  Midtown  Neon  Sign  Corp.;  97-7  &  97-17  Stal- 
lings;  97-28  Continental;  97-38  Air  St.  Thomas;  98-1  V.  Taylor, 
98-13  Air  St.  Thomas;  98-16  Blue  Ridge;  98-17  Blue  Ridge;  98- 
21  Blankson. 

Withdrawal  of ~ 89-2  Lincoln-Wakler;  89-3  Sittko;  90-4  Nordrum;  90-5  Sussman; 

90-6  Dabaghian;  90-7  Steele;  90-8  Jenkins;  90-9  Van  Zandt;  90- 
13  O'Dell;  90-14  Miller;  90-28  Puleo;  90-29  Sealander;  90-30 
Steidinger;  90-34  D.  Adams;  90-40  &  90-41  Westair  Commuter 
Airlines:  91-1  Nestor:  91-5  Jones;  91-6  Lowery;  91-13  Kreamer; 
91-14  Swanton;  91-15  Knipe;  91-16  Lopez;  91-19  Bayer;  91-21 
Britt  Airways;  91-22  Omega  Silicone  Co.;  91-23  ContinenUl  Air- 
lines; 91-25  Sanders;  91-27  Delta  Air  Lines:  91-28  Continental 
Airlines;  91-29  Smith;  91-34  GASPRO;  91-35  M.  Graham;  91-36; 
Howard;  91-37  Vereen;  91-39  America  West;  91-42  Pony  Ex- 
press; 91-49  Shields:  91-56  Mayhan;  91-57  Britt  Airways;  91-59 
GrifBn;  91-60  Brinton;  92-2  KoUer;  92-4  Delta  Air  Lines:  92-6 
Rothegeb;  92-12  Bertetto;  92-20  Delta  Air  Lines:  92-21  Cronberg; 
92-22,  92-23  92-24,  92-25,  92-26  &  92-28  Delta  Air  Lines;  92-33 
Port  Authority  of  NY  &  NJ;  92-42  Jayson;  92-43  Delta  Air  Unas; 
92-44  Owens;  92-53  Humble:  92-54  ft  92-55  Northwest  Airhnes; 
92-60  Costello;  92-61  Romerdahl;  92-62  USAir;  92-63  Schaefer; 
92-64  &  92-65  Delta  Air  Lines;  92-66  Sabre  Associates  ft  Moore; 
92-79  Delta  Air  Lines:  93-1  Powell  ft  Co.;  93-4  Harrah;  93-14 
Fenske:  93-15  Brovim;  93-21  Delta  Air  Lines;  93-22  Yannotone; 
93-26  Delta  Air  Lines:  93-33  HPH  Aviation;  94-9  B  ft  G  Instru- 
ments; 94-10  Boyle;  94-11  Pan  American  Airways;  94-13  Boyle: 
94-14  B  ft  G  Instruments:  94-16  Ford;  94-33  Trans  World  Air- 
lines; 94-41  Dewey  Towner;  94-42  Taylor;  95-1  Diamond  Avia- 
tion; 95-3  Delta  Air  Lines;  95-5  Araya;  95-6  Sutton;  95-7  Empire 
Airlines;  95-20  USAir.  95-21  Faisca;  95-24  Delta  Air  Lines:  96-7 
Delta  Air  Lines;  96-8  Empire  Airlines;  96-10  USAir,  96-11 
USAir,  96-12  USAir;  96-21  Houseal;  97-4  (Airport  Operator);  97- 
5  WestAir;  97-25  Martin  ft  Jaworski;  97-26  Delta  Air  Lines:  97-27 
Lock  haven;  97-39  Delta  Air  Lines:  98-9  Continental  Express; 
2000-8  USA  Jet  Airiines;  2000-15  Everson  dA)/a  North  Valley 
Helicopters:  2000-22  Meyer;  2000  24  SONICO. 

Assault  (See  also  Battery,  and  Passenger  Misconduct)  96-6  Ignatov;  97-12  Mayer,  99-16  Dorfman;  2000-17  Gotbetter. 

"Attempt"  ~ 89-5  Schultz. 

Attorney  Conduct:  Obstreperous  or  Disruptive 94-39  Kirola. 

Attorney  Fees  (See  EAJA) 

Aviation  Safety  Reporting  System ; 90-39  Hart;  91-12  Terry  ft  Menne;  92-49  Richardson  &  Shimp. 

Baggage  Matching  98-6  Continental:  99-12  TWA. 

Balloon  (Hot  Air)  ~ 94-2  Woodhouse. 

Bankruptcy 91-2  Continental  Airlines.  ' 

Battery  (See  also  Assault  and  Passenger  Misconduct) 96-6  Ignatov;  97-12  Mayer;  99-16  Dorfanan;  2000-17  Gotbetter. 

Certificates  and  Authorizations: 

Need  for  sanction  despite  surrender 2000-28  Lifeflite. 

Surrender  when  revoked  92-73  Wyatt. 


Federal  Register/Vol.  66,  No.  15 /Tuesday,  January  23.  2001 /Notices 


Check  Airman:  Proficiency  and  competence  tests  

Civil  Air  Security  National  Airport  Inspection  Program  (CASNAIP) 


7537 


Civil  Penalty  amount  (See  Sanction) 
Closing  Argument  (See  Final  Oral  Argiunent) 

Collateral  Estoppel  

Complaint: 

Complainant  Bound  By 

No  Timely  Answer  to  (See  Answer) 

Partial  Dismissal/Full  Sanction 

Staleness  (See  Stale  Complaint  Rule) 

Statute  of  Limitations  (See  Statute  of  Limitations) 

Timeliness  of  complaint  

Withdrawal  of 

Compliance  ft  Enforcement  Program: 

(FAA  Order  No.  2150.3A) 


2000-26  Aero  National. 

91-4  [Airport  Operator);  91-18  [Airport  Operator):  91-40  [Airport 
Operator):  91-41  [Airport  Operator);  91-58  [Airport  Operator). 


91-8  Watts  Agricultural  Aviation. 

90-10  Webb:  91-53  Roller. 

94-19  Pony  Express;  94-40  Polynesian  Airways. 


91-51  Hagwood;  93-13  Medel;  94-7  Hereth;  94-5  Grant. 
94-39  Kirola;  92-9  Griffin:  95-6  Sutton;  2000-24  SONICO. 


91-38  Easu;  92-5  Delta  Air 


Compliance/Enforcement  Bulletin  92-3 
Sanction  Guidance  Table 


Concealment  of  Weapons  (See  Weapons  Violations) 

Consolidation  of  Cases  

Constitutionality  of  Regulations  (See  also  Double  Jeopardy) 


Cbtitinuance  of  Hearing  

Corrective  Action  (See  Sanction) 
Counsel: 

Leave  to  withdraw 

I  j  No  right  to  assigned  counsel  (See  Due  Process) 

I I  Sanctions  against  

Credibility  of  Witnesses: 

Generally 

Bias 

Defer  to  ALJ  determination  of 


Experts  (see  also  Witness)  

Eyewitness  identification: 

Reliability  of _ 

Impeachment  

De  facto  answer  

Delay  in  initiating  action  

Deliberative  Process  Privilege  (See  also  Discovery) 


Deterrence  (See  also  Sanction) 


Discovery: 

Deliberative  Process  Privilege  (See  also  Discovery] 


89-5  Schultz:  89-6  American  Airlines; 

Lines. 
96-19  [Air  Carrier). 
89-5  Schulta;  90-23  Broyles;  90-33  Cato;  90-37  Northwest  Airlines; 

91-3  Lewis;  92-5  DelU  Air  Lines:  98-18  General  Aviation;  200O- 

3  Warbelow's. 

90-12.  90-18  ft  90-19  Continental  Airlines 

90-12  Continental  Airlines:  90-18  Continental  Airlines:  90-19  Con- 
tinentol  Airlines;  90-37  Northwest  Airlines;  96-1  [Airport  Oper- 
ator): 96-25  USAir;  97-16  Mauna  Kea;  97-34  Continental  Air- 
lines; 98-6  Continental  Airlines;  98-11  TWA;  99-1  American:  9»- 
12  TWA;  2000-19  Homer. 

90-25  Gabbert:  92-29  Haggland. 


97-24  Gordon. 
2000-17  Gotbetter. 

92-25  Conquest  Helicopters:  95-26  Hereth;  97-32  Florida  Propeller. 

97-9  Alphin:  2000-18  Gotbetter. 

90-21  Carroll:  92-3  Park;  93-17  Metcalf;  95-26  Hereth;  97-20 
Werie;  97-30  Emery  Worldwide  Airlines;  97-32  Florida  Propeller, 
98-11  TWA;  98-18  General  Aviation;  99-6  Squire;  2000-3 
Warbelow's;  2000-14  Warbelow's;  2000-17  Gotbetter. 

90-27  Gabbert:  93-17  Metcalf;  96-3  America  West  Airiines. 

97-20  Werle. 

94-4  Northwest  Aircraft  Rental. 

92-32  Bamhill. 

90-21  Carroll. 

89-6  American  Airlines:  90-12,  90-18  ft  90-19  Continental  Air- 
lines. 

89-5  Schultz;  92-10  Flight  Unlimited;  95-16  Mulhall;  95-17  Larry's 
Flying  Service:  97-11  Hampton. 


Depositions,  generally 

Notice  of  deposition 

Evidence  list 

Not  duty  to  provide  if  not  requested 
Failure  to  produce 


89-6  American  Airlines; 

lines. 
91-54  Alaska  Airlines. 
91-54  Alaska  Airlines. 


90-12,  90-18  ft  90-19  Continental  Air- 


Sanction  for  

Regarding  Unrelated  Case 

Double  Jeopardy  

Due  Process: 

Genn^y 


Before  finding  a  violation  

Multiple  violations 

No  right  to  assigned  counsel 


Violation  of 


EAJA: 

,  Adversary  Adjudication 


2000-19  Homer. 

90-18  ft  90-19  Continental  Airlines;  91-17  KDS  Aviation;  93-10 

Costello. 
91-17  KDS  Aviation;  91-54  Alaska  Airlines. 
92-46  Sutton-Sautter. 
95-8  Charter  Airlines:  9&-26  Midtown. 

89-6  American  Airlines:  90-12  Continental  Airlines;  90-37  North- 
west Airlines;  96-1  [Airport  Operator);  97-8  Pacific  Av.  d/b/a 
Inter-Island  Helicopters:  99-12  TWA. 

90-27  Gabbert. 

96-26  Midtown,  97-9  Alphin. 

97-8  Pacific  Av.  d/b/a  Inter-Island  Helicopters:  97-9  Alphin:  99-6 
Squire. 

89-6  American  Airlines;  90-12  Continental  Airlines;  90-37  North- 
west Airlines:  96-1  (Airport  Operator);  97-8  Pacific  A  v.  d/b/a 
Inter-Island  Helicopters:  98-19  Martin  ft  Jaworski. 

90-17  Wilson:  91-17  ft  91-52  KDS  Aviation;  94-17  TCI;  95-12  Toy- 
ota. 
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Amount  of  award  

Appeal  from  ALJ  decision 

Expert  witness  fees 

Final  disposition  

Further  proceedings  

Jurisdiction  over  appeal  .... 
Late-filed  application  . 

Other  expenses  

Position  of  agency  ~ 

Prevailing  party  

Special  circimistances  

Substantial  justification  ..., 


Supplementation  of  application 

Evidence  (See  Proof  &  Evidence) 

Ex  Parte  Communications 

Expert  Witnesses  (See  Witness) 
Extension  of  Time  (See  also  Answer): 

By  Agreement  of  Parties  

Dismissal  by  Decisionmaker 

Good  Cause  for  ~ 

Objection  to  ~ 

Who  may  grant  

Federal  Courts 

Hazardous  materials  case  appeals 

Federal  Rules  of  Civil  Procedure 

Federal  Rules  of  Evidence  (See  also  Proof  &  Evidence): 

Admissions  

Evidentiary  admissions  are  rebuttable - 

Settlement  Offers  (Rule  408)  

Exclusion  of  admissions  in  settlements  offsrs  

Statements  against  interest  

Subsequent  Remedial  Measures  

Final  Oral  Argument  

Firearms  (See  Weapons) 

Ferry  Flights 

Filing  (See  also  Appeals;  Timeliness): 

Burden  to  prove  date  of  filing 

Discrepancy  between  certificate  of  service  and  postmaric 

Service  on  designated  representative 

Flight  &  Duty  Time: 

Circimistances  beyond  crew's  control: 

Generally 

Foreseeabilty 

Late  freight 

Weather 

Competency  check  flights 

Limitation  of  Duty  Time 

Limitation  of  Flight  Time  - „.....— 

"Other  commercial  flying" 

Recordkeeping: 

Individual  flight  time  records  for  each  Part  135  pilot 

Flights 

Freedom  of  Information  Act  

Fuel  Exhaustion 

Guns  (See  Wea[>ons): 

Ground  Security  Coordinator,  (See  also  Air  Carrier,  Standard  Secu- 
rity Program):  Failure  to  provide 

"Guilt  by  association"  

Hazardous  Materials: 

Generally 


95-27  Valley  Air. 

95-9  Woodhouse. 

95-27  Valley  Air. 

96-22  Woodhouse. 

91-52  KDS  Aviation. 

92-74  Wendt:  96-22  Woodhouse. 

96-22  Woodhouse. 

93-29  Sweeney. 

95-27  Valley  Air. 

91-52  KDS  Aviation. 

95-18  Pacific  Sky. 

91-52  &  92-71  KDS  Aviation:  93-9  Wendt;  95-18  Pacific  Sky;  95- 

27  Valley  Air;  96-15  Valley  Air;  98-19  Martin  &  Jaworski. 
95-27  Valley  Air. 

93-10  Costello;  95-16  Mullhall;  95-19  Rayner. 


Civil  Penalty,  generally 


Corrective  Action 
Culpability  


Financial  hardship  ... 
Installment  plan 
First-time  violation  .. 

Gravity  of  violation  .. 


89-6  American  Airlines;  92-41  Moore  &  Sabre  Associates. 

89-7  Zenkner;  90-39  Hart. 

89-8  Thunderbird  Accessories. 

89-8  Thunderbird  Accessories;  93-3  Wendt. 

90-27  Gabbert. 

92-7  West;  97-1  Midtown  Neon  Sign;  98-^  Carr;  99-12  TWA. 

97-1  Midtown  Neon  Sign;  98-8  Carr;  2004-4  Ryan  International. 

91-17  KDS  Aviation. 

96-25  USAir,  99-5  Africa  Air;  99-14  Alike  Aviation. 

99-5  Africa  Air. 

95-16  Mulhall;  95-25  USAir.  99-5  Africa  Air. 

99-5  Africa  Air;  99-14  Alike  Aviation. 

2000-3  Warbelow's. 

96-24  Horizon;  96-25  USAir. 

92-3  Park. 

95-8  Charter  Airlines. 

97-11  Hampton  Air.  98-1  V.  Taylor. 
98-16  Blue  Ridge. 
98-19  Martin  &  Jaworski. 


95-8  Charter  Airlines. 

95-8  Charter  Airlines. 

95-8  Charter  Airlines. 

95-8  Charter  Airlines. 

96-4  South  Aero. 

95-8  Charter  Airlines;  96-4  South  Aero. 

95-8  Charter  Airlines. 

95-8  Charter  Airlines. 

99-7  Premier  Jets. 

94-20  Conquest  Helicopters. 

93-10  Costello. 

95-26  Hereth. 

96-16  WestAir  Commuter. 

2000-17  Gotbetter.  ' 

90-37  Northwest  Airlines;  92-76  Safety  Equipment;  92-77  TQ:  94- 
19  Pony  Express;  94-28  Toyota;  94-31  Smelling;  95-12  Toyota; 
95-16  Mulhall;  96-26  Midtown;  2000-20  &  2000-27  Phillips 
Building  Supply;  2000-25  Riverdale  Mills. 

92-77  TCI;  94-28  Toyota;  94-31  Smelling;  95-16  Mulhall;  96-26 
Midtown;  98-2  Carr;  2000-20  &  2000-27  Phillips  Building  Sup- 
ply. 

92-77  TCI;  94-28  Toyota;  2000-20  Phillips  Building  Supply. 

92-77  TCI;  94-28  Toyota;  94-31  Smelling;  2000-27  Phillips  Build- 
ing Supply. 

95-16  Mulhall. 

95-16  Mulhall. 

92-77  TCI;  94-28  Toyota;  94-31  Smelling;  2000-20  Phillips  Build- 
ing Supply. 

92-77  TQ;  94-28  Toyota;  94-31  Smalling;  9&-26  Midtown;  98-2 
Carr;  2000-20  Phillips  Building  Supply. 
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Minimum  penalty  

Number  of  violations 


Redundant  violations  : 

Criminal  Penalty 

EAJA,  applicability  of 

Individual  violations 

Judicial  review  under  49  U.S.C.  5123 

Knowingly 

Remand  to  ALJ  

Shipping  name  contested  

Specific  hazard  class  transported: 

Combustible  Paint  

Corrosive: 

Wet  Battery 

Other "!!."!!."!!!! 

Explosive  Fireworks 

Flammable  Paint  

Proper  shipping  name  contested  

Turpentine 

Noxious  Fumes , 

Radioactive  -. 

Hearing: 

Failure  of  party  to  attend 

Informal  Conference  ^ 

Initial  Decision: 

What  constitutes 

Motion  to  vacate  denied  

Interference  with  crewmembers  (See  also  Passenger  Misconduct;  As- 
sault). 
Interlocutory  Appeal  


Internal  FAA  Policy  4/or  Procedures  

urisdiction: 

After  initial  decision  

After  Order  Assessing  Civil  Penalty  

After  withdrawal  of  complaint 

$50,000  Limit !!."!!!!!!!!!!!!!!!!!!! 

EAJA  cases  

HazMat  cases  

NTSB  """"Z"""!""""!"!"" 

Statutory  authority  to  regulate  flights  entirely  outside  of  U.S. 
questioned. 

Knowledge  of  concealed  weapon  (See  also  Weapons  Violation)  

Laches  (See  Delay  in  initiating  action): 

Mailing  Rule,  generally 


I    Does  not  extend  time  for  filing  a  request  for  hearing 

Overnight  express  delivery 

Maintenance  (See  Aircraft  Maintenance): 

Maintenance  Instruction  

Maintenance  Manual  


95-16  Mulhall;  98-2  Carr. 

95-16  Mulhall;   96-26   Midtown   Neon   Sign;  98-2   Carr;   2000-20 

Phillips  Building  Supply. 
95-16  Mulhall;  96-26  Midtown  Neon  Sign;  98-2  Carr 
92-77  TCI;  94-31  Smalling. 
94-17  TQ;  95-12  Toyota. 
95-16  Mulhall. 

97-1  Midtown  Neon  Sign;  98-8  Carr;  2000-4  Ryan  International 
92-77  TCI;  94-19  Pony  Express;  94-31  Smalling. 
2000-25  Riverdale  Mills. 
2000-25  Riverdale  Mills. 

95-16  Mulhall. 

94-28  Toyota  Motor  Sales. 

92-77  TQ. 

94-31  Smalling;  98-2  Carr. 

96-26  Midtown  Neon  Sign. 

2000-25  Riverdale  Mills. 

95-16  Mulhall. 

2000-20  Phillips  Building  Supply. 

94-19  Pony  Express. 

98-23  Instead  Balloon  Services. 
94-4  Northwest  Aircraft  Rental. 

92-32  Bamhill. 

2000-24  SONICO. 

92-3  Park;  96-6  Ignatov;  97-12  Mayer;  98-11  TWA;  98-12  Stout; 

2000-17  Gotbetter. 
89-6  American  Airlines;  91-54  Alaska  Airiines;  93-37  Airspect;  94- 

32  Detroit  Metropolitan;  98-25  Gotbetter. 
89-6  American  Airlines:  90-12  Continental  Airlines:  92-73  Wyatt 

90-20  Degenhardt:  90-33  Cato;  92-32  Bamhill;  93-28  Strohl. 

94-37  Houston;  95-19  Rayner. 

94-39  Kirola. 

90-12  Continental  Airlines. 

92-74  Wendt;  96-22  Woodhouse. 

92-76  Safety  Equipment. 

90-11  Thunderbird  Accessories. 

99-11  Evergreen  Helicopters;  2000-12  Evergreen. 

89-5  Schultz;  90-20  Degenhardt. 


89-7  Zenkner;  90-3  Metz; 

Hart;  98-20  Koenig. 
2000-2  Ryan  International. 
89-6  American  Airlines. 


90-11  Thunderbird  Accessories;  90-39 


Air  carrier  maintenance  manual  

Approved/accepted  repairs 

Manufecturer's  maintenance  manual 


Minimum  Equipment  List  (MEL)  (See  Aircraft  Maintenance): 
Motion  to  Dismiss: 

Burden  of  proof 

Standard 

Mootness,  appeal  dismissed  as  moot  

National  Aviation  Safety  Inspection  Program  (NASIF)  

National  Transportation  Safety  Board: 

Administrator  not  bound  by  NTSB  case  law  


Lack  of  Jurisdiction  

Notice  of  Hearing;  Receipt  

Notice  of  Proposed  Civil  Penalty: 

I  j   Initiates  Action  , 

I I  Signature  of  agency  attorney  , 
Withdrawal  of 

Operate,  generally 


Responsibility  of  aircraft  owner/operator  for  actions  of  pilot 

Responsibility  of  aircraft  owner/operator  for  employee's  flying 
unairworthy  aircraft. 


93-36  Valley  Air. 

90-11  Thunderbird  Accessories;  96-25  US  Air. 
96-3  America  West  Airlines. 

96-3  America  West  Airiines;  2000-13  Empire  Airlines. 
96-3  America  West  Airiines;  97-31  Sanford  Air;  97-32  Florida  Pro- 
peller; 2000-3  Warbelow's;  2000-13  Empire  Airiines. 

200-28  Lifeflite. 
2000-25  Riverdale  Mills. 
92-9  Griffin;  94-17  TCI. 
90-16  Rocky  Mountain 

91-12  Terry  &  Menne;  92-49  Richardson  &  Shimp;  93-18  Westair 

Commuter. 
90-11  Thunderbird  Accessories;  90-17  Wilson;  92-74  Wendt. 
92-31  Eaddy. 

91-9  Continental  Airlines. 

93-12  Langton. 

90-17  Wilson. 

91-12  &  91-31  Terry  &  Menne;  93-18  Westair  Commuter;  96-17 

Fenner. 
96-17  Fenner;  2000-1  Gatewood. 
2000-1  Gatewood. 
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Oral  Aigument  before  Administrator  on  appeal: 

Decision  to  hold  92-16  Wendt. 

Instructions  for  92-27  Wendt. 

Order  Assessing  Civil  Penalty: 

Appeal  from  92-1  Costello:  95-19  Rayner. 

Timeliness  of  request  for  hearing ,. 95-19  Rayner.                                           ^„„,,o*-     „=  ,«  o 

Withdrawal  of                   Z!.. 89-4  Metz;  90-16  Rocky  Mountain;  90-22  USAir;  95-19  Rayner: 

""" 97-7  Stalling. 

Parachuting  98-3  Fedele 

Parts  Manufacturer  Approval  (PMA)  Failure  to  obtain  - 93-19  Pacific  Sky  Supply. 

Passenger  Ust  ; 99-13  Falcon  Air  Express. 

Passenger  Misconduct  92-3  Park. 

Alcoholic  beverages  2000-29  Stevenson.  ,,  rv.  . 

Assault/Battery 96-6  Ignatov;  97-12  Mayer;  98-11  TWA;  99-16  Dorfitnan. 

Compliance  with  Fasten  Seat  Beit  Sign ' ~ 99-16  Alika  Aviation.  „„  ,,    c.     .     „o^,« 

Interference  with  a  crewmember 96-6    Ignatov;    97-12    Mayer;    98-11    TWA;    98-12    Stout;    99-16 

Dorfman;  2000-29  Stevenson. 

Smoking  92-37  Giuftida;  99-6  Squire  Claimed  unable  to  hear  "No  Smoking" 

instruction;  99-6  Squire. 

Stowing  carry-on  items  97-12  Mayer;  99-16. 

Penalty  (See  Sanction;  Hazardous  Materials): 

pgjgQn  93-18  Westair  Commuter. 

Prima  Facie  Cas^ise^aistiftTOf  &  Evidence)  95-26  Hereth;  96-3  America  West  Airiines. 

Proof  ft  Evidence  (See  also  Federal  Rules  of  Evidence): 

Admissions  99-5  Africa  Air;  2000-3  Warbelow's. 

Evidentiary  admission  is  rebuttable  ~ 99-5  Africa  Air.  ..... 

Affirmative  Defense  92-13  Delto  Air  Lines;  92-72  Giuffiida;  98-6  Contmental  Airimes. 

Burden  of  Proof  90-26  ft  90-43  Waddell;  91-3  Lewis;  91-30  Trujillo;  92-13  Delta 

Air  Lines;  92-72  Giuffirida;  93-29  Sweeney;  97-32  Florida  Pro- 
peller; 2000-3  Warbelow's. 

Circumstantial  Evidence  90-12.  90-19  &  91-9  Continental  Airlines;  93-29  Sweeney;  96-3 

America  West  Airlines;  97-10  Alphm;  97-11  Hampton;  97-32 
Florida  Propeller,  98-6  Continental  Airlines. 
Credibility  (See  Administrative  Law  Judges;  Credibility  of  Wit- 
nesses): „,    ,    , 

Criminal  standard  rejected  91-12  Terry  ft  Menne;  200O-3  Warbelow  s. 

Closing  Arguments  (See  also  Final  Oral  Argument)  94-20  Conquest  Helicopters. 

Extra-record  material 95-26  Hereth;  96-24  Horizon.  „„  „  .^^ 

Hearsay  92-72  Giuftida;  97-30  Emery  Woridwide  Airlines;  98-11  TWA. 

MoUon  to  diraiiM  "I!r.!"!r.!!'.!""""r.!"".'".' 2000-25  Riverdale  Mills;  2000-28  Ufeflite. 

New  evidence  94-4  Northwest  Aircraft  Rental;  9&-23  Kilrain; 
99-15  blue  Ridge. 

Offer  of  Proof 97-32  Florida  Propeller.  , 

Preponderance  of  evidence 90-11  Thunderbird  Accessories;  90-12  Continental  Airlines;  91-12 

ft  91-31  Terry  ft  Menne;  92-72  Giuffrida;  97-30  Emery  Worid- 
wide Airlines;  97-31  Sanford  Air;  97-32  Florida  Propeller;  98-3 
Fedele;  98-6  Continental  Airlines;  98-11  TWA. 
Presumption  that  message  on  ATC  tape  is  received  as  trans-     91-12  Tprry  ft  Menne;  92-49  Richardson  ft  Shimp. 
mitted. 

Presumption  that  a  gun  is  deadly  or  dangerous  90-26  Waddell;  92-30  Trujillo. 

Presumption  that  owner  gave  pilot  permission  96-17  Fenner. 

Prima  facie  case 95-26  Hereth,  96-3  America  West;  98-6  Continental  Airlines. 

Settlement  offer  ^^^'IL..^ 95-16  Mulhall;  96-25  USAir;  99-5  Africa  Air. 

Admission  as  part  of  settlement  offer  excluded  99-5  Africa  Air;  99-14  Alika  Aviation. 

Subsequent  remedial  measures  96-24  Horizon;  96-25  USAir. 

Substantial  evidence  • 92-72  Giuftida  Pro  Se  Parties. 

Special  Considerations 90-11  Thunderbird  Accessories;  90-3  Metz;  95-25  Conquest. 

Prosecutorial  discretion       89-6  American  Airiines;  90-23  Broyles;  90-38  Continental  Airlines; 

91-41  (Airport  Operator);  92-46  Sutton-Sautter;  92-73  Wyatt;  95- 
17  Larry's  Flying  Service. 
Administrator  does  not  review  Complainant's  decision  not  to    98-2  Carr. 
bring  action  against  anyone  but  respondent.  /^ 

Reconsideration; 

Denied  by  ALJ  89-4  90-3  Metz. 

Denied  by  Administrator 2000-5   Blue  Ridge;   2000-14  and  2000-16  Wart)elow's;   2000-27 

Phillips  Building  Supply. 

Granted  by  ALJ  92-32  Bamhill. 

Late  request  for  - 97-14  Pacific  Aviation;  98-14  Larry's  Flying  Service;  2000-5  Blue 

Ridge. 

Petition  based  on  new  material 96-23  Kifrain;  2000-14  Warbelow's. 

Repetitious  petitions  96-9  [Airport  Operator);  2000-5  Blue  Ridge;  2000-14  Warbelow  s; 

2000-16  Warbelow's. 

Stay  of  order  pending  90-31  Carroll;  90-32  Continental  Airlines;  2000-14  Warbelow's. 

Redimdancy,  enhancing  safety  97-11  Hampton. 
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Remand 


Repair  Station 


Request  for  Heetring  

,    Constructive  withdrawal  of  

I  Timeliness  of  request  „ 

Untimely  request  for  hearing  will  be  excused  for  good  cause 
Rules  of  Practice  (14  CFR  Part  13,  Subpart  G): 

Applicability  of t 

Challenges  to 


89-6  American  Airlines;  90-16  Rocky  Mountain;  90-24  Bayer,  91- 
51  Hagwood;  91-54  Alaska  Airlines;  92-1  Costello;  92-76  Safety 
Equipment;  94-37  Houston;  2000-5  Blue  Ridge;  2000-25  River- 
dale  Mills;  2000-28  Lifeflite. 

90-11  Thunderbird  Accessories;  92-10  Flight  Unlimited:  94-2 
Woodhouse;  97-9  Alphin;  97-10  Alphin;  97-31  Sanford  Air.  97- 
32  Florida  Propeller;  2000-1  Gatewood. 

94-37  Houston;  95-19  Rayner. 

97-7  Stalling;  98-23  Instead  Balloon  Services. 

93-12  Langton;  95-19  Rayner:  2000-2  Ryan  International. 

94-27  Larsen;  93-12  Langton;  2000-2  Ryan  International. 


Efiiect  of  Changes  in 
Initiation  of  Action 

Runway  incursions 

Ability  to  Pay 


• • 90-12,  90-18  ft  90-19  Continental  Airiines;  91-17  KDS  Aviation. 

90-12,  90-18  and  90-19  Continental  Airlines;  90-21  Carroll:  90-37 

Northwest  Airlines. 

90-21  Carroll;  90-22  USAir;  90-38  Continental  yVrlines. 

91-9  Continental  Airlines. 

92-40  Wendt;  93-18  Westair  Commuter  Sanction. 

89-5  Schultz;  90-10  Webb;  91-3  Lewis:  91-38  Esau;  92-10  Flight 

Unlimited;  92-32  Bamhill;  92-37  ft  92-72  Giuffrida:  92-38 
Cronberg;  92-46  Sutton-Sautter;  92-51  Koblick;  93-10  Costello: 
94-4  Northwest  Aircraft  Rental;  94-20  Conquest  Helicopters;  95- 
16  Mulhall;  95-17  Larry's  Flying  Service;  97-8  Pacific  Av.  d/b/a/ 
Inter-Island  Helicopters;  97-11  Hampton;  97-16  Mauna  Kea;  98-4 
Larry's  Flying  Service;  98-11  TWA;  99-12  TWA;  99-15  Blue 
Ridge;  2000-3  Warbelow's;  2000-28  Lifeflite. 
Agency  policy: 

ALJ  bound  by  90-37  Northwest  Airlines;  92-46  Sutton-Sautter;  96-19  [Air  Carrier); 

2000-3  Warbelow's. 

Changes  after  complaint  97-7  &  97-17  Stallings. 

•  Statements  of  (e.g.,  FAA  Order  2150.3A,  Sanction  Guidance    90-19   Continental    Airlines;    90-23    Broyles;    90-33    Cato;    90-37 
Table,  memoranda  pertaining  to).  Northwest  Airlines;  92-46  Sutton-Sautter;  96-4  South  Aero;  96- 

19  [Air  Carrier);  96-25  USAir. 

Community  Service  2000-21  Martinez. 

Compliance  Disposition  97-23  Detitjit  Metropolitan. 

Consistency  witii  Precedent  96-6  Ignatov;  96-26  Midtown;  97-30  Emery  Woridwide  Airiines; 

98-12  Stout;  98-18  General  Aviation. 
But  when  precedent  is  based  on  superceded  sanction  policy     96-19  [Air  Carrier). 

Corrective  Action  91-18  [Airport  Operator);  91-40  [Airport  Operator);  91-41  (Airport 

Operator);  92-5  Delta  Air  Lines:  93-18  Westair  Commuter;  94-28 
Toyota:  96-4  South  Aero;  96-19  [Air  Carrier);  97-16  Mauna  Kea; 
97-23  Detroit  Metropolitan:  98-6  Continental  Airiines:  98-22 
Northwest  Airlines;  99-12  TWA:  99-14  Alika  Aviation:  2000-20 
Phillips  Building  Supply. 
Discovery  (See  Discovery). 

Factors  to  consider  89-5  Schultz;  90-23  Broyles;  90-37  Northwest  Airiines;  91-3  Lewis; 

91-18  [Airport  Operator);  91-40  [Airport  Operator);  91-41  [Air- 
port Operator);  92-10  Flight  Unlimited;  92-46  Sutton-Sautter:  92- 
51  Koblick;  94-28  Toyota:  95-11  Horizon;  96-19  (Air  Carrier);  96- 
26  Midtown;  97-16  Mauna  Kea:  98-2  Carr;  99-15  Blue  Ridge; 
2000-3  Warbelow's. 

First-Time  Offenders  89-5  Schultz:  92-5  Delta  Air  Lines:  92-51  Koblick. 

HazMat  (See  Hazardous  Materials). 

Inexperience  92-10  Flight  Unlimited. 

Installment  Payments  95-16  Mulhall:  95-17  Larry's  Flying  Service. 

Maintenance  95-11  Horizon;  96-3  America  West  Airlines;  97-8  Pacific  Av.  d/b/a 

Inter-Island  Helicopters;  97-9  Alphin:  97-10  Alphin;  97-11 
Hampton:  97-30  Emery  Worldwide  Airiines;  99-14  Alika  Avia- 
tion; 2000-3  Warbelow's. 

Maximum  90-10  Webb;  91-53  Roller;  96-19  [Air  Carrier). 

Minimum  (HazMat) 95-16  Mulhall;  96-26  Midtown;  98-2  Carr. 

Modified 89-5  Schultz;  90-11  Thunderbird  Accessories;  91-38  Esau;  92-10 

Flight  Unlimited:  92-13  Delta  Air  Lines;  92-32  Bamhill. 
Partial  Dismissal  of  Complaint/Full  Sanction  (See  also  Com-    94-19  Pony  Express;  94-40  Polynesian  Airways. 

plaint). 
Sanctions  in  specific  cases: 

Failed  to  comply  with  Security  Directives 98-6  Continental  Airlines:  99-12  TWA. 

Passenger/bag  match' 98-6  Continental  Airiines;  99-12  TWA. 

Passenger  misconduct  97-12  Mayer;  98-12  Stout:  2000-17  Gotbetter. 

Person  evading  screening  (See  also  Screening)  97-20  Werle;  2000-19  Homer. 

Pilot  Deviation 92-8  Watkins. 

Test  object  detection 90-18  ft  90-19  Continental  Airiines;  96-19  [Air  Carrier). 

Unairworthy  aircraft  97-8  Pacific  Av.  d.^b/a  Inter-Island  Helicopters:  97-9  Alphin;  98-18 

General  Aviation;  99-14  Alika  Aviation;  2000-3  Warbelow's. 

Unauthorized  access  90-19  Continental  Airlines:  90-37  Northwest  Airlines:  94-1  DelU 

Air  Lines;  98-7  LAX. 
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Unqualified  pilot  .... 
Weapons  violations 


99-15  Blue  Ridge. 

90-23  Broyles;  90-33  Cato;  91-3  Lewis:  91-38  Esau;  92-32  Barnhill; 

92-46  Sutton-Sautter;  92-51  Koblick;  94-5  Grant;  97-7  &  97-17 
Stallings. 
Surrender  of  certificate  (See  also  Certificates  and  Authoriza-     2000-28  Lifeflite. 
tions). 
Screening  of  Persons  and  Carry-on  Items  (See  also  Test  Object  Detec- 
tion): 

Air  carrier  failure  to  detect  weapon  Sanction  94-44  Amencan  Airlines. 

Air  carrier  failure  to  match  bag  with  passenger 98-6  Continental  Airiines;  99-12  TWA. 

Carrv-on  item  from  person  passenger  does  not  know  2000-6  Atlantic  Coast  Aviation. 

Entering  sterile  areas 90-24  Bayer;  92-58  Hoedl;  97-20  Werle;  98-20  Koenig;  2000-19 

Homer. 

Sanction  for  evading  screening  (See  also  Sanction)  97-20  Werle:  98-20  Koenig;  2000-19  Homer.      . 

Security  (See  also  Screening  of  Persons  and  Carry-on  Items;  Stand- 
ard Security  Program;  Test  Object  Detection;  Unauthorized  Access; 
Weapons  Violations: 

Agency  directives,  violations  of 99-12  TWA. 

False  information  about  carrying  weapon  or  explosive  98-24  Stevens. 

Sealing  of  Record  97-13  Westair  Commuter;  97-28  Continental  Airlines. 

Separation  of  Functions  "'.^m;;! 90-12  Continental  Airiines:  90-18  Continental  Airiines;  90-19  Con- 

tinental  Airlines;  90-21  Carroll;  90-38  Contmental  Airlines;  93- 
13  Medel. 
Service  (See  also  Mailing  Rule;  Receipt): 

Of  NPCP  90-22  USAir;  97-20  Werle. 

Of  FNPCP 93-13  Medel. 

Receipt  of  document  sent  by  mail  92-31  Eaddy;  2000-5  Blue  Ridge. 

Return  of  certified  mail 97-7  &  97-17  Stallings;  20OO-5  Blue  Ridge. 

Valid  Service  92-18  Bargen;  98-19  Martin  4  Jaworski. 

When  no  certificate  of  service 2000-2  Ryan  Intemational. 

Settlement  91-50  &  92-1  Costello;  95-16  Mulhall;  99-10  Azeteca;  2000-24 

SONICO. 

Request  for  hearing  not  withdrawm  '. » 99-10  Azteca. 

Skydiving  98-3  Fedele. 

Smoking  92-37  Giuffinda;  94-18  Luxemburg;  99-6  Squire. 

"Squawk  sheete" 2000-18  Califomia  Helitech. 

Stale  Complaint  Rule: 

If  NPCP  not  sent  97-20  Werle. 

Standard  Security  Program  (SSP):  ,        ,  „,.... 

Compliance  with 90-12,  90-18  ft  90-19  Continental  Au'lmes;  91-33  Delta  Air  Lines; 

91-55  Continental  Airlines;  92-13  ft  94-1  Delta  Air  lines;  9&-19 
(Air  Carrier);  98-22  Northwest  Airlines;  99-1  American. 

Checkpoint  Security  Coordinator 98-22  Northwest  Airlines. 

Ground  Security  Coordinator  96-16  Westair  Commuter. 

When  airline  required  to  have  security  program 2000-6  Atlantic  Coast  Aviation. 

SUtute  of  Limitations  97-20  Werie. 

Stay  of  Orders  90-31  Carroll;  90-32  Continental  Airlines. 

Pending  judicial  review 95-14  Charter  Airlines. 

Strict  Liability 89-5  Schultz;  90-27  Gabbert;  91-18  (Airport  Operator);  91-40  [Air- 
port Operator);  91-58  [Airport  Operator);  97-23  Detroit  Metropoli- 
tan; 98-7  LAX;  2000-3  Warbelow's. 

Test  Object  Detection  90-12.  90-18,  90-19.  91-9  &  91-55  Continental  Airiines;  92-13 

Delta  Air  Lines;  96-19  [Air  Carrier). 

Proof  of  violation 90-18.  90-19  ft  91-9  Continental  Airlines;  92-13  Delta  Air  Lines. 

Sanction  90-18  ft  90-19  Continental  Airlines;  96-19  [Air  Carrier]. 

Timeliness  (See  also  Complaint;  Filing;  Mailing  Rule;  and  Appeals): 

Burden  to  prove  date  of  filing  - 97-11  Hampton  Air;  98-1  V.  Taylor. 

Of  response  to  NPCP 90-22  USAir. 

Of  complaint 91-51  Hagwood;  93-13  Medel;  94-7  Hereth. 

Of  initial  decision  97-31  Sanford  Air. 

Of  NPCP  92-73  Wyatt.  ,  * 

Of  petition  to  reconsider ^ 2000-5  Blue  Ridge. 

Of  additional  brief 2000-21  Martinez. 

Of  reply  brief  97-11  Hampton. 

Of  request  for  hearing  93-12  Langton;  95-19  Raynerr  2000-2  Ryan  Intemational. 

Of  EAJA  application  (See  EAJA-Final  disposition.  EAJA-Jurisdic- 
tion) 

Unapproved  Parts  (See  also  Parts  Manufacturer  Approval)  93-19  Pacific  Sky  Supply. 

Unauthorized  Access: 

To  aircraft  90-12  ft  90-19  Continental  Airlines;  94-1  Delta  Air  Lines. 

To  Air  Operations  Area  (AOA) 90-37  Northwest  Airlines;  91-18  [Airport  Operator);  91-40  [Airport 

Operator);  91-58  [Airport  Operator);  94-1  Delta  Air  Lines. 

Vacating  Initial  Decision 2000-24  SONICO. 

Visual  Cues  Indicating  Runway.  Adequacy  of- 92-40  Wendt. 
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Weapons  Violations,  generally  89-5  Schulz;  90-10  Webb;  90-20  Degenhardt;  90-23  Broyles;  90-33 

Cato;  90-26  &  90-43  Waddell;  91-3  Lewis;  91-30  Trujillo;  91-38 
Esau;  91-53  KoUer;  92-32  Barnhill;  92-46  Sutton-Sauter;  92-51 
Koblick;  92-59  Petek-)ackson;  94-5  Grant:  94-44  American  Air- 
lines. 

Concealed  weapon  89-5  Schultz:  92-46  Sutton-Sautter,  92-51  Koblick. 

"Deadly  or  Dangerous"  90-26  ft  90-43  Waddell;  91-30  Trujillo;  91-38  Esau. 

First-time  Offenders  .^. 89-5  Schultz. 

Intent  to  commit  violation  ^. ; 89-5  Schultz;  90-20  Degenhardt;  90-23  Broyles:  90-26  Waddell: 

91-3  Lewis;  91-53  Koller. 

Knowledge  Of  Weapon  Concealment  (See  also  Knowlede)  89-5  Schultz;  90-20  Degenhardt. 

Sanction  (See  Sanction) 
Weight  and  Balance 94-40  Polynesian  Airway*. 

Passenger  list  99-13  Falcon  Air  Express. 

Witnesses  (See  also  Credibility):. 

Absence  of.  Failure  to  subpoena  92-3  Park;  98-2  Carr. 

Expert  testimony  Evaluation  of 93-17  Metcalf;  94-3  Valley  Air;  94-21  Sweeney;  96-3  America  West 

Airlines;  96-15  Valley  Air;  97-9  Alphin;  97-32  Florida  Propeller. 
Expert  witness  fees  (See  EA)A) 
Sequester  order 2000-18  California  Helitech. 


Regulations  (Title  14  CFR,  unless  otherwise  noted) 


1  l(maintenance)  94-38  Bohan;  97-11  Hampton. 

■■  l(major  alteration)  99-5  Afiica  Air. 

iCmajor  repair)  9&_3  America  West  Airiines. 

l(minor  repair)  ...'. 96-3  America  West  Airiines. 

^(operate) 91-12   91-31   Terry   ft   Menne;   93-18   Westair  Commuter;   96-17 

j  Fenner. 

l(person)  93-18  Westair  Commuter. 

■Kpropeller)  96-15  Valley  Air. 

316  90-16  Rocky  Mountain;  90-22  USAir;  90-37  Northwest  Airiines; 

90-38  ft  91-9  Continental  Airiines:  91-18  [Airport  Operator):  91- 
51  Hagwood;  92-1  Costello;  92-46  Sutton-Sautter;  93-13  Medel; 
93-28  Sti'ohl;  94-27  Larsen;  94-37  Houston;  94-31  Smalling;  95- 
19  Rayner;  96-26  Midtown  Neon  Sign;  97-1  Midtown  Neon  Sign; 
97-9  Alphin:  98-18  General  Aviation;  2000-2  Ryan  Intemational; 
2000-3  Warbelow's:  2000-24  SONICO. 

15-201  90-12  Continental  Airlines:  2000-24  SONICO. 

13-202 90-6  American  Airlines;  92-76  Safety  Equipment. 

13-203  90-12  Continental  Airlines;  90-21  Carroll;  90-38  Continental  Air- 
lines. 
13.204  

13-205  90-20  Degenhardt;  91-17  KDS  Aviation;  91-54  Alaska  Airiines;  92- 

32  Bamhill;  94-32  Detroit  MeUt)politan;  94-39  Kirola:  95-16 
Mulhall:  97-20  Werle;  2000-17  Gotbetter;  2000-20  Phillips  Build- 
ing Supply. 


1J.206  

"-207 94-39  Kirola. 

13-208  90-21  Carroll;  91-51  Hagwood;  92-73  Wyatt;  92-76  Safety  Equip- 
ment 93-13  Medel:  93-28  Strohl;  94-7  Hereth;  97-20  Werle:  98-4 
J  I.         v  Larry's. 

l^f  09  ...) 90-3  Metz;  90-15  Playter;  91-18  [Airport  Operator);  92-32  Bamhill: 

92-47  Cornwall;  92-75  Beck;  92-76  Safety  Equipment:  94-8 
Nunez;  94-5  Grant:  94-22  Harkins;  94-29  Sutton;  94-30  Columna: 
95-10  Diamond;  95-28  Atlantic  World  Airways;  97-7  Stalling; 
97-18  Robinson;  97-33  Rawlings;  98-21  Blankson. 

l^f  10  92-19  Cornwall;  92-75  Beck;  92-76  Safety  Equipment:  93-7  Dunn; 

92-28  Strohl;  94-5  Grant;  94-30  Columna:  95-28  Atlantic  Worid 
Airways;  96-17  Fenner;  97-11  Hampton:  97-18  Robinson:  97-38 
Air  St.  Thomas;  98-16  Blue  Ridge. 

*^-pll  89-6  American  Airlines;  89-7  Zenkner;  90-3  Metz;  90-11  Thunder- 
bird  Accessories:  90-39  Hprt;  91-24  Esau;  92-1  Costello:  92-9 
Griffin;  92-18  Bargen;  92-19  Comwall;  92-57  Detroit  Metro. 
Wayne  County  Airport:  92-74  Wendt:  92-76  Safety  Equipment: 
93-2  Wendt:  94-5  Grant:  94-18  Luxemburg;  94-29  Sutton;  95-12 
Toyota;  95-28  Valley  Air;  97-7  Stalling;  97-11  Hampton;  98-4 
Larry's  Flying  Service;  98-19  Martin  ft  )aworski;  98-20  Koenig: 
99-2  Oxygen  Systems;  2000-2  Ryan  Intemational;  2000-5  Blue 
Ridge. 

13-212  90-11   Thunderbird  Accessories;  91-2  Continental  Airlines:  99-2 

Oxygen  Systems. 

13.213  

13.214  91-3  Lewis. 

13  215  93-28  SU-ohl;  94-39  Kirola;  2000-24  SONICO. 

13.216 
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13.217 91-17  KDS  Aviation. 

13*218       89-6  American   Airlines:   90-11   Thunderbird   Accessories;  90-39 

Hart;  92-9  Griffin;  92-73  Wyatt;  93-19  Pacific  Sky  Supply;  94-6 

Strohl;    94-27    Larsen;    94-37    Houston:    95-18    Rayner;    96-16 

WestAir;  96-24  Horizon;  98-20  Koenig. 
13  219  89-6  American  Airlines;  91-2  Ckintinental;  91-54  Alaska  Airlines; 

93-37  Airspect;  94-32  Detroit  Metro.  Wayne  County  Airport;  98- 

25  Gotbetter. 
13  220 89-6  American  Airlines;  90-20  CarroU;  91-8  Watts  Agricultural 

Aviation;  91-17  KDS  Aviat&n;  91-54  Alaska  Airlines;  92-46  Sut- 

ton-Sautter;  Homer  2000-19. 

13.221  92-29  Haggland;  92-31  Eaddy;  92-52  Cullop. 

13^222    '"""'^^"Z i 92-72  Giuffrida;  96-15  Valley  Air. 

13.223  91-12  ft  91-31  Terry  ft  Menne;  92-72  Giuffiida;  95-26  Hereth;  96- 

15  Valley  Air;  97-11  Hampton;  97-31  Sanford  Air;  97-32  Florida 
Propeller;  98-3  Fedele;  98-6  Continental  Airlines;  2000-3 
Warbelow's. 

13.224  90-26  Waddell;  91-4   [Airport  Operator];  92-72  Giuffrida;  94-18 

Luxemburg;  94-28  Toyota;  95-25  Conquest;  96-17  Fenner;  97-32 
Florida  Propeller;  98-6  Continental  Airlines;  2000-3  Warbelow's 
2000-20  Phillips  Building  Supply. 

13.225 97-32  Florida  Propeller. 

13.226 

13.227 - 90^21  Carroll;  95-26  Hereth. 

13.228  92-3  Park. 

13.229 

13.230  92-19  Cornwall;  95-26  Hereth;  96-24  Horizon. 

13.231  „ 92-3  Park. 

13.232  89-5  Schultz;  90-20  Degenhardt;  92-1  Costello;  92-18  Bargen;  92- 

32  Bamhill;  93-28  Strohl;  94-28  Toyota;  95-12  Toyota;  95-16 
Mulhall;  96-6  Ignatov;  98-18  General  Aviation;  2000-19  Homer. 

13.233  ^ 89-1  Gressani;  89-4  Meti;  89-5  Schultz;  89-7  Zenkner;  89-8  Thim- 

derbird  Accessories;  90-3  Metz;  90-11  Thunderbird  Accessories; 
90-19  Continental  Airlines;  90-20  Degenhardt;  90-25  ft  90-27 
Gabbert;  90-35  P.  Adams;  90-19  Continental  Airlines;  90-39  Hart; 
91-2  Continental  Airlines;  91-3  Lewis;  91-7  Pardue;  91-8  Watts 
Agricultiu^  Aviation;  91-10  Graham;  91-11  Continental  Airlines; 
91-12  Bargen;  91-24  Esau;  91-26  Britt  Airways;  91-31  Terry  ft 
Menne;  91-32  Bargen;  91-43  ft  91-44  Delta;  91-45  Park;  91-46 
Delta;  91-47  Delta;  91-48  Wendt;  91-52  KDS  Aviation;  91-53 
Roller;  92-1  Costello;  92-3  Park;  92-7  West;  92-11  Alilin;  92-15 
Dilhnan;  92-16  Wendt;  92-18  Bargen;  92-19  Cornwall;  92-27 
Wendt;  92-32  Bamhill;  92-34  Carrell;  92-35  Bay  Land  Aviation; 
92-36  Southwest  Airlines;  92-39  Beck;  92-45  O'Brien;  92-52 
Beck;  92-56  Montauk  Caribbean  Airways;  92-57  Detroit  Metro. 
Wayne  Co.  Airport;  92-67  USAir;  92-69  McCabe;  92-72  Giuffiida 
92-74  Wendt;  92-78  TWA;  93-5  Wendt;  93-6  Westair  Conmiuter; 
93-7  Duim;  93-8  Nunez;  93-19  Pacific  Sky  Supply;  93-23  Allen 
93-27  Simmons;  93-28  Strohl;  93-31  Allen;  93-32  Nunez;  94-9  B 
ft  G  Instrumenta;  94-10  Boyle;  94-12  Bartusiak;  94-15  Columna; 
94-18  Luxemburg;  94-23  Perez;  94-24  Page;  94-26  French  Air- 
craft; 94-28  Toyota;  95-2  Meronek;  95-9  Woodhouse;  95-13 
Kilrain;  95-23  Atlantic  World  Airways;  95-25  Conquest;  95-26 
Hereth;  96-1  (Airport  Operator;  96-2  Skydiving  Center;  97-1  Mid- 
town  Neon  Sign;  97-2  Sanford  Air;  97-7  Stalling;  97-22  Sanford 
Air;  97-24  Gordon  Air;  97-31  Sanford  Air;  97-33  Rawlings;  97-38 
Air  St.  Thomas;  98-4  Larry's  Flying  Service;  98-3  Fedele;  Conti- 
nental Airlines  98-6;  LAX  98-7;  98-10  Rawlings:  98-15  Squire; 
98-18  General  Aviation;  98-19  Martin  ft  Jaworski;  98-20  Koenig; 
99-2  Oxygen  Systems;  99-11  Evergreen  Helicopters;  2000-23  Fed- 
eral Express;  2000-24  SONICO. 

13.234  90-19  Continental  Airlines;  90-31  Carroll;  90-32  ft  90-38  Conti- 

nental Airlines;  91-4  (Airport  Operator];  95-12  Toyota;  96-9  [Air- 
port Operator];  96-23  Kilrain;  2000-5  Blue  Ridge;  Warbelow's 
2000-16. 

13.235  90-11  Thunderbird  Accessories;  90-12  Continental  Airlines;  90-15 

Playter;  90-17  Wilson;  92-7  West. 

Part  14  92-74  ft  93-2  Wendt;  95-18  Pacific  Sky  Supply. 

14.01 ; 91-17  ft  92-71  KDS  Aviation. 

14.04  91-17,  91-52  ft  92-71  KDS  Aviation;  93-10  Costello;  95-27  Valley 

Air. 

14.05  „ .V « 90-17  Wilson. 

14.12  '. - 95-27  Valley  Air 

14.20  91-52  KDS  Aviation;  96-22  Woodhouse. 

14.22  ~ ~ .-. 93-29  Sweeney. 

14.23  98-19  Martin  ft  Jaworski. 
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**-28  : 91-52  KDS  Aviation;  95-27  Valley  Air. 

14-28  95-9  Woodhouse. 

21181 96-25  USAir. 

21-303  93-19  Pacific  Sky  Supply;  95-18  Pacific  Sky  Supply. 

25-787  97-30  Emery  Worldwide  Airlines. 

25-855 92-37  Giuffrida;  97-30  Emery  Woridwide  Airlines. 

3^-3  92-10  Flight  Unlimited;  94-4  Northwest  Aircraft  Rental. 

''3  3  „ 92-73  Wyatt;  97-31  Sanford  Air;  98-18  General  Aviation:  2000-1 

Gatewood. 

'♦3-5  96-18  Kilrain;  97-31  Sanford  Air. 

*3-9  91-8  Watts  Agricultural  Aviation:  97-31  Sanford  Air;  98-4  Larry's 

Flying  Service. 

^313 90-11  Thunderbird  Accessories:  94-3  Valley  Air;  94-38  Bohan;  96- 

3  America  West  Airlines;  96-25  USAir;  97-9  Alphin;  97-10 
Alphin;  97-30  Emery  Worlwide  Airlines;  97-31  Sanford  Air;  97- 
32  Florida  Propeller;  2000-13  Empire  Airlines. 

1^-15  _ 90-25  ft  90-27  Gabbert;  91-8  Watts  Agricultural  Aviation;  94-2 

Woodhouse;  96-18  Kilrain. 

"^l-^  ■ _..     99-11  Evergreen  Helicopters:  2000-12  Evergreen. 

85.15  92-73  Wyatt. 

85.81 _ 2000-1  Gatewood. 

65-92  92-73  Wyatt. 

^1-^  ••' 97-8  Pacific  Av.  d/b/a  Inter-Island  Helicopters:  97-16  Mauna  Kea; 

98-18  General  Aviation;  99-5  Africa  Air;  2000-1  Gatewood; 
2000-3  Warbelow's;  2000-14  Warbelow's. 

91.8  (91.11  as  of  8/18/90)  „ 92-3  Park. 

91.9  (91.13  as  of  8/18/90)  90-15  Playter;  91-12  ft  91-31  Terry  ft  Menne:  92-8  Watkins:  92-40 

Wendt;  92-48  USAir;  92-49  Richardson  ft  Shimp;  92-47  Cora- 
wall;  92-70  USAir;  93-9  Wendt;  93-17  Metcalf;  93-18  Westair 
Commuter;  93-29  Sweeney;  94-29  Sutton;  95-26  Hereth:  96-17 
Fenner. 

^1-11  96-6  Ignatov;  97-12  Mayer;  98-12  Stout;  99-16  Dorfman;  2000-17 

Gotbetter. 

^.29  (91.7  as  of  8/18/90)  91-8  Watts  Agricultural  Aviation;  92-10  Flight  Unlimited;  94-4 

Northwest  Aircraft  Rental. 

91.65  (91.111  as  of  8/18/90)  91-29  Sweeney:  94-21  Sweeney. 

91.67  (91.113  as  of  8/18/90)  91-29  Sweeney. 

91  71  „ 97_ii  Hampton. 

91.75  (91.123  as  of  8/18/90)  91-12  ft  91-31  Terry  ft  Menne:  92-8  Watkins:  92-40  Wendt:  92-49 

Richardson  ft  Shimp;  93-9  Wendt. 

91.79  (91.119  as  of  8/18/90)  90-15  Playter;  92-47  Cornwall;  93-17  Metcalf 

91.87  (91.129  as  of  8/18/90)  91-12  ft  91-31  Terry  &  Menne;  92-8  Watkins. 

91103 95-26  Hereth. 

91-111  : 96-17  Fenner. 

91-113  96-17  Fenner. 

91151 95-26  Hereth. 

91.173  (91.417  as  of  8/18/90)  91-8  Watts  Agricultural  Aviation. 

91-203 99-5  Aftica  Air. 

91-205 98-18  General  Aviation. 

91-213 97-11  Hampton. 

91-403  97-8  Pacific  Av.  d/b/a  Inter-Island  Helicopters:  98-31  Sanford  Air. 

•405  97-16  Mauna  Kea;  98-4  Larry's  Flying  Service;  98-18  General  Avia- 
tion; 99-5  Africa  Air;  2000-1  Gatewood:  2000-18  California 
Helitech. 

91-407  98-4  Larry's  Flying  Service;  99-5  Africa  Air;  2000-1  Gatewood. 

91-417  98-18  General  Aviation. 

91-517  ; „ 98-12  Stout. 

91-703  94-29  Sutton. 

105.29 98-3  Fedele:  98-19  Martin  &  Jaworski. 

1071  90-19  Continental  Airiines;  90-20  Degenhardt;  91-4  (Airport  Oper- 
ator]; 91-58  [Airport  Operator);  98-7  LAX;  2000-19  Homer. 

107.9  98-7  LAX. 

107-13  90-12  &  90-19  Continental  Airiines:  91-4  (Airport  Operator];  91-18 

[Airport  Operator];  91-40  [Airport  Operator];  91-41  [Airport  Oper- 
ator]; 91-58  [Airport  Operator];  96-1  (Airport  Operator];  97-23 
Detroit  Metropolitan:  98-7  LAX. 

107.20 90-24  Bayer:  92-58  Hoedl;  97-20  Werle;  98-20  Koenig:  2000-19 

Homer. 

107.21  89-5  Schultz.  90-10  Webb;  90-22  Degenhardt:  90-23  Broyles;  90-26 

&  90-43  Waddell;  90-33  Cato:  90-39  Hart;  91-3  Lewis;  91-10 
GrahaJn;  91-30  Trujillo;  91-38  Esau:  91-53  Koller;  92-32 
Bamhill;  92-38  Cronberg;  92-46  Sutton-Sautter;  92-51  Koblick: 
92-59  Petek-Jackson;  94-5  Grant;  94-31  Smalling;  97-7  Stalling. 

107.25  94-30  Columna. 


ff 


7546 


Federal  Register /Vol.  66,  No.  15 /Tuesday,  January  23.  2001 /Notices 


jQg^j  90-12,  90-18,  90-19,  91-2  &  91-9  ContinenUl  Airlines;  91-33  Delta 

• *  Air  Lines;  91-54  Alaska  Airlines;  91-55  Continental  Airlines;  92- 

13  &  94-1  Delta  Air  Lines;  94-44  American  Airlines;  96-16 
WestAir;  96-19  [Air  Carrier];  98-22  Northwest  Airlines;  99-1 
American;  99-12  TWA;  2000-6  Atlantic  Coast  Aviation. 

IQg  7  90-18  &  90-19  Continental  Airlines;  99-1  American. 

108^9  !!!"!!!!!!!.!!™!!™.!!.!!! - 98-22  Northwest  Airlines;  2000-19  Homer. 

10810 ~ 96-16  WestAir. 

108.11 """.!!.! 90-23  Broyles;  90-26  Waddell;  91-3  Lewis;  92-46  Sutton-Sautter; 

94-44  American  Airlines. 

108  13       90-12  &  90-19  Continental  Airlines;  90-37  Northwest  Airlines. 

lOsilS  .!.!!!!"!!!!!.!!!!!!!!!!!!!!!!!!!!!!!"!.!!!!.«™".""™ 98-6  continental  Airlines;  99-12  TWA;  2000-6  Atlantic  Coast  Avia- 
tion. 

121.133  90-18  Continental  Airlines. 

121 153  !!!"!!!!!.!!!!!!!!!!!!!!!!.! 92-48  &  92-70  USAlr,  95-11  Horizon;  96-3  America  West  Airlines; 

96-24  Horizon;  96-25  USAir;  97-21  Delta;  97-30  Emery 
Worlwide  Airlines. 

121.221  » 97-30  Emery  Worldwide  Airiines. 

121.317  „ 92-37  Giuffrida:  94-18  Luxemburg;  99-6  Squire;  99-16  Dorfman. 

212.318  ; - 92-37  Ciufbida. 

121.363  „....~.. „...........— 2000-13  Empire  Airlines. 

12l!367  !!!!™.!™.!..!.. 90-12  continental  Airlines;  96-25  USAir. 

121.379  - 2000-13  Empire  Airlines. 

121  571  92-37  Giuffrida. 

121.575  9»-n  TWA. 

121.577  : 96-\\  TWA. 

121.589  97-12  Mayer. 

121.628  .'- 95-11  Horizon;  97-21  Delta;  97-30  Emery  Worldwide  Airlmes. 

121.693  • . •• 99-12  Falcon  Air  Express. 

121.697  - .... .- 99-13  Falcon  Air  Express. 

135.1  „ 95-8  Charter  Airlines;  95-25  Conquest. 

135.3  ; „ 99-15  Blue  Ridge;  2000-5  Blue  Ridge. 

135*5  94-3  Valley  Air;  94-20  Conquest  Helicopters;  95-25  Conquest;  95- 

27  Valley  Air;  96-15  Valley  Air. 

135.25  92-10  Flight  Unlimited;  94-3  Valley  Air;  95-27  Valley  Air;  96-15 

Valley  Air;  2000-3  Warbelow's;  2000-14  Warbelow's. 

135.63 94-40  Polynesian  Airways;  95-17  Larry's  Flying  Service;  95-28  At- 
lantic; 96-4  South  Aero;  99-7  Premier  Jets. 

135.87 „ 90-21  Carroll. 

135.95  „ 95-17  Larry's  Flying  Service;  99-15  Blue  Ridge;  2000-5  Blue  Ridge. 

135.179  97-11  Hampton;  2000-3  Warbelow's;  2000-14  Warbelow's. 

135.185  - 94-40  Polynesian  Airways. 

135.234  99-15  Blue  Ridge;  2000-14  Warbelow's. 

135.243  99-11  Evergreen  Helicopters;  99-15  Blue  Ridge;  2000-5  Blue  Ridge; 

2000-12  Evergreen. 

135.263  95-9  Charter  Airlines;  96-4  South  Aero. 

135.267  95-8  Charter  Airlines;  95-17  Larry's  Flying  Service;  96-4  South 

Aero. 

135.293  95-17  Larry's  Flying  Service;  96-4  South  Aero;  99-15  Blue  Ridge; 

2000-5  Blue  Ridge. 

135.299  ; 99-15  Blue  Ridge;  2000-5  Blue  Ridge. 

135.337  _ 2000-26  Aero  National. 

135.343  ..„ 95-17  Larry's  Flying  Service;  99-15  Blue  Ridge;  2000-5  Blue  Ridge. 

135.411  .-s.- ~ ~ 97-1 1  Hampton. 

13S.413  „ 94-3  Valley  Air;  96-15  Valley  Air;  97-8  Pacific  Av.  d/b/a  Inter-Is- 
land Helicopters;  97-16  Mauna  Kea;  99-14  Alika  Aviation. 

135.421  93-36  Valley  Air;  94-3  Valley  Air;  96-15  Valley  Air;  99-14  Alika 

Aviation. 

135.437 94-3  Valley  Air;  96-15  Valley  Air. 

137.19  2000-12  Evergreen. 

141.101  98-18  General  Aviation. 

145.1  97-10  Alphin. 

14S.3  97-10  Alphin. 

145.25  .......     97-10  Alphin. 

145.45  » ~ 97-10  Alphin. 

145.47  97-10  Alphin. 

145.49  ~. ~ 97-10  Alphin. 

145.51  ...„ 200O-1  Gatewood. 

145.53  90-11  Thunderbird  Accessories. 

145.57  94-2  Woodhouse;  97-9  Alphin;  97-32  Florida  Propeller. 

145.61  .'. 90-11  Thunderbird  Accessories. 

191  90-12  &  90-19  Continental  Airlines;  90-37  Northwest  Airlines;  98- 

6  Continental  Airlines;  99-12  TWA. 

298.1  „ 92-10  Flight  Unlimited. 

302.8  ; 90-22  USAir. 
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49CFR 


96-26 


9»-2 


*•*'  92-76  Safety  Equipment. 

171  et  seq 95.10  Diamond;  2000-20  Phillips  Building  Supply. 

*'^-2  '• 92-77  TCI;  94-28  Toyota;  94-31  Smalling;  95-16  Mulhall; 

,  Midtown;  98-2  Carr. 

>71.8  92-77  TCL 

llll^  92-77  Td;  94-28  Toyota;  94-31  Smalling;  96-26  Midtown. 

^^^■^OO  " 92-77  TCI;  94-28  Toyota;  95-16  Mulhall;  96-26  Midtown: 

Cart. 

^^2.202  92-77  TQ;  94-28  Toyota;  94-31  Smalling;  95-16  Mulhall;  98-2 

Carr. 

172.203  94-28  Toyota. 

*''2-2***  92-77  TCI;  94-28  Toyota;  94-31   Smalling;  95-16  Mulhall;  98-2 

Carr. 

*"-^"*  94-31  Smalling;  95-16  Mulhall;  96-26  Midtown;  98-2  Carr. 

*'2.301  94-31  Smalling;  95-16  Mulhall;  98-2  Can. 

172.304  92-77  TQ;  94-31  Smalling;  95-16  Mulhall.  98-2  Carr. 

*^-**" "• 92-77  TQ;  94-28  Toyota;  94-31  Smalling;  95-16  Mulhall;  98-2 

Carr. 

172.402  94-28  Toyota. 

172.406  , , 92-77  TCI. 

*'^1  92-77  TCI;   94-28  Toyota;   94-31   Smalling:   95-16  Mulhall;   98-2 

Carr. 

1^3.3  94-28  Toyota:  94-31  Smalling;  98-2  Carr. 

^73.6 94-28  Toyota. 

1173.22(a) 94-28  Toyota; 

173.24  94-28  Toyota; 

173.25  94-28  Toyota. 

173.27  ^ 92-77  TQ. 

173.62  :. 98-2  Carr. 

173.115  92-77  TQ. 

173.240  92-77  Ta. 

173.243  94-28  Toyota. 

173.260  94-28  Toyota. 

173.266  94-28  Toyota,  94-31  Smalling. 

175.25 94-31  Smalling. 

191-5  ; 97-13  Westair  Commuter. 

191-7  97-13  Westair  Commuter. 

821.30  92-73  Wyatt. 

821.33  „ 90-21  Carroll. 


94-31  Smalling;  98-2  Carr. 
95-16  Mulhall. 


STATUTES 


5  U.S.C: 

504 90-17  Wilson;  91-17  &  92-71  KDS  Aviation;  92-74,  93-2  ft  93-9 

Wendt;   93-29   Sweeney;   94-17   TCI;   95-27   Valley  Air.  96-22 
Woodhouse;  98-19  Martin  &  Jaworski. 

552 90-12,  90-18  &  90-19  Continental  Airlines;  93-10  Costello. 

554 90-18  Continental  Airlines;  90-21  Carroll:  95-12  Toyota. 

556 90-21  Carroll;  91-54  Alaska  Airlines. 

557  90-20  Degenhardt;  90-21  Carroll;  90-37  Northwest  Airlines;  94-28 

Toyota. 

705 95-14  Charter  Airlines. 

5332  95-27  Valley  Air. 

tl  U.S.C: 

3*2 9i_2  Continental  Airlines. 

^U.S.C.: 

2*12 93-10  Costello;  96-22  Woodhouse. 

2462  90-21  Carroll 

|9  U.S.C: 

5123 95-16  Mulhall;  96-26  &  97-1  Midtown  Neon  Sign;  98-2  Carr;  2000- 

20  Phillips  Building  Supply. 

40102 96-17  Fenner. 

41706 99-6  Squire. 

44701  99-6  Ignatov;  96-17  Fenner;  99-12  TWA;  2000-3  Warbelow's. 

44704 96-3  America  West  Airlines;  96-15  Valley  Air. 

46110 96-22  Woodhouse;  97-1  Midtown  Neon  Sign. 

46301 97-1  Midtown  Neon  Sign;  97-16  Mauna  Kea;  97-20  Werle;  99-15 

Blue  Ridge;  2000-3  Warbelow's. 

46302  9&_24  Stevens. 

46303 97-7  Stalling. 

j9  U.S.C.  App.: 

1301(31)  (operate) 93-18  Westair  Commuter. 

(32)  (person) 93-18  Westair  Commuter. 

1356 „ 90-18  &  90-19,  91-2  Continental  Airlines. 
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1357 90-18,  90-19  &  91-2  Continental  Airlines;  91-41  (Airport  Operator); 

91-58  [Airport  Operator]. 

1421  92-10  Flight  Unlimited;  92-48  USAir;  92-70  USAir;  93-9  Wendt 

1429    92-73  Wyatt. 

1471  89-5  Schultz;  90-10  Webb;  90-20  Degenhardt;  90-12,  90-18  &  90- 

19  Continental  Airlines;  90-23  Broyles;  90-26  &  90-43  Waddell; 
90-33  Cato;  90-37  Northwest  Airlines;  90-39  Hart;  91-2  Conti- 
nental Airlines;  90-18,  90-198  91-1  Continental  Airlines;/  91-3 
Lewis;  91-18  [Airport  Operator);  91-53  Koller;  92-5  Delta  Air 
Lines;  92-10  Flight  Unlimited;  92-46  Sutton-Sautter;  92-51 
Koblick;  92-74  Wendt;  92-76  Safety  Equipment;  94-20  Conquest 
Helicopters;  94-40  Polynesian  Airways;  96-6  Ignatov;  97-7  Stall- 
ing. 

1472 96-6  Ignatov. 

1475 90-20  Degenhardt;  90-12  Continental  Airlines;  91-3  Lewis;  91-18 

[Airport  Operator);  94-40  Polynesian  Airways. 

I486 90-21  Carroll;  96-22  Woodhouse. 

1809 92-77  TQ;  94-19  Pony  Express;  94-28  Toyota;  94-31  Smalling;  95- 

12  Toyota. 
FRCP: 

Rule  11  2000-17  Gottbetter. 

Rule  26 2000-19  Homer. 


Civil  Penalty  Actions — Orders  Issued 
by  the  Administrator 

Digests 

(Current  as  of  December  31,  2000) 

The  digests  of  the  Administrator's 
final  decisions  and  orders  are  arranged 
by  order  number,  and  briefly  summarize 
key  points  of  the  decision.  The 
following  compilation  of  digests 
includes  all  final  decisions  and  orders 
issued  by  the  Administrator  from  July  1 , 
2000.  to  September  30,  2000.  The  FAA 
will  publish  non-cimiulative 
supplements  to  this  compilation  on  a 
quarterly  basis  (e.g.,  April,  July, 
October,  and  January  of  each  year). 

These  digests  do  not  constitute  legal 
authority,  and  should  not  be  cited  or 
relied  upon  as  such.  The  digests  are  not 
intended  to  serve  as  a  substitute  for 
proper  legal  research.  Parties,  attorneys, 
and  other  interested  persons  should 
always  consult  the  full  text  of  the 
Administrator's  decisions  before  citing 
them  in  any  context. 

In  the  Matter  of  John  Nelson  Meyer 

Order  No.  2000-22  (12/13/00) 

Appeal  dismissed.  Complainant's 
appeal  was  dismissed  as  a  result  of  its 
withdrawal  of  its  notice  of  appeal. 

In  the  Matter  of  Federal  Express 
Corporation 

Order  No.  2000-23  (12/13/00) 

Leave  to  file  an  additional  brief 
granted.  Federal  Express  demonstrated 
good  cause  to  file  an  additional  brief 
addressing  the  issue  of  whether  the 
shipment  involved  in  this  case 
constituted  an  interline  shipment,  and 
as  a  result,  whether  Federal  Express 
should  be  held  to  the  higher  standard  of 
care  to  which  air  carriers  are  held.  This 
is  a  new  issue,  raised  for  the  first  time 


in  Complainant's  reply  brief.  Federal 
Express  was  granted  30  days  fit)m  the 
date  of  service  of  this  order  in  which  to 
file  its  additional  brief,  and 
Complainant  was  granted  30  days  from 
the  date  of  service  of  the  additional  brief 
to  file  a  reply. 

In  the  Matter  of  SONICO,  Inc. 

Order  No.  2000-24  (12/21/00) 

Cross-appeals  dismissed.  As  a  result 
of  a  settlement  agreement,  the  parties 
withdrew  their  cross-appeals  before 
filing  their  reply  briefs.  The  parties' 
notices  of  appeal  were  dismissed. 

Motion  to  vacate  the  law  judge's 
decision  denied.  Complainant  withdrew 
the  complaint,  and  SONICO  withdrew 
the  answer.  The  parties  requested  by 
motion  that  the  Administrator  vacate 
the  law  judge's  initial  decision. 

Once  the  complaint  is  withdrawn, 
there  is  no  jurisdictional  basis  for  the 
law  judge's  decision.  The  initial 
decision,  then,  has  no  force  and  effect, 
and  Complainant  cannot  collect  any 
civil  penalty  assessed  by  the  law  judge. 

The  parties'  request  that  the 
Administrator  vacate  the  law  judge's 
initial  decision  was  denied  because  it 
was  unclear  whether  the  Administrator 
has  the  authority  to  vacate  an  initial 
decision,  because  to  do  so  would  be 
inconsistent  with  Federal  precedent. 
See  U.S.  Bancorp.  Mortgage  Co.  v. 
Bonner  Mall  Partnership,  513  U.S.  18, 
25  (1994),  holding  that  "[w]here 
mootness  results  from  settlement,  *  •  * 
the  losing  party  has  voluntarily  forfeited 
his  legal  remedy  by  the  ordinary 
processes  of  appeal  or  certiorari,  thereby 
surrendering  his  claim  to  the  equitable 
remedy  of  vacatur." 


In  the  Matter  of  Riverdale  Mills 
Order  No.  2000-25  (12/21/00) 

Order  dismissing  the  case  reversed.  At 
the  beginning  of  the  hearing,  the  agency 
attorney  moved  to  amend  the  complaint. 
The  agency  attorney  explained  that 
Complainant  had  just  learned  that  the 
correct  proper  shipping  name  and 
number  for  the  substance  that  was 
shipped  were  Adhesives,  UN  1133,  not 
Methyl  Ethyl  Ketone,  UN  1193,  as 
alleged  in  the  compliant.  The  law  judge 
denied  the  motion  to  amend  the 
complaint,  and  subsequently  granted 
Riverdales'  motion  to  dismiss. 

The  law  judge  failed  to  accept  as  true 
all  the  material  allegations  of  the 
complaint  when  ruling  on  the  motion  to 
dismiss.  Regardless  of  the  proper 
shipping  name,  the  complaint  alleged 
that  the  substance  in  the  cans  was  a 
hazardous  material  and  that  Riverdale 
violated  the  Hazardous  Materials 
Regulations  by  failing  to  package,  mark, 
and  label  the  boxes  properly,  and  to 
provide  shipping  papers  and  emergency 
response  information.  If  the  law  judge 
had  accepted  these  allegations  as  true, 
the  only  logical  conclusion  would  have 
been  that  the  complaint  stated  a  valid 
cause  of  action. 

Even  if  the  wrong  shipping  name  was 
alleged  in  the  complaint,  Riverdale  had 
adequate  notice  of  the  charges  against  it. 
The  .allegation  that  Riverdale 
improperly  shipping  a  flammable 
hazardous  material  still  applies,  as  do 
all  the  same  regulations  allegedly 
violated.  The  issue  is  not  whether 
Riverdale  shipped  Methyl  Ethyl  Ketone 
or  Adhesives,  but  whether  the  substance 
it  shipped  was  a  hazardous  material, 
and  whether  Riverdale  complied  with 
the  regulations  pertaining  to  packaging, 
marking,  labeling,  shipping  papers,  and 
emergency  response  information. 
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Further,  no  prejudice  to  Riverdale  was 
shown. 

The  Administrator  reversed  the  order 
of  dismissal,  and  remanded  the  case  to 
the  law  judge  for  a  hearing. 

In  the  Matter  of  Aero  National.  Inc. 

Order  No.  2000-26  (12/21/00) 

Competency  and  proficiency  checks. 
Aero  National  used  a  check  airman  to 
administer  an  instrument  proficiency 
.  test  to  another  pilot  when  the  check 
airman  was  not  current  on  his  own 
instrument  proficiency  tests.  The  law 
judge  held  that  this  was  a  violation  of 
14  CFR  135.337(b). 

A  competency  test  is  a  demonstration 
by  an  airman  that  he  is  able  to  fly  a 
specific  make  and  model  of  aircraft.  A 
proficiency  check  is  a  test  of  a  pilot's 
capability  to  fly  on  instruments  and  is 
not  aircraft-specific. 

On  appeal.  Aero  National  argued  that 
14  CFR  135.337(b)  required  only  that 
the  check  airman  be  current  on  either 
his  competency  or  proficiency  test,  and 
that  the  check  airman,  in  this  instance, 
was  current  on  his  competency  test 
(although  not  on  his  instrument 
proficiency  test).  The  Administrator 
rejected  this  argument. 

The  Administrator  held  that  Aero 
National's  interpretation  of  14  CFR 
135.337(b)  was  flawed  because  it 
focused  on  the  word  "or,"  ignoring  the 
language  "that  are  required  to  serve  as 
a  pilot  in  command  in  operations  under 
this  part"  that  modifies  proficiency  or 
competency  checks.  The  use  of  the 
disjimctive  "or"  is  appropriate  because 
it  indicates  that  there  are  times  when 
the  check  airman  must  have 
satisfactorily  passed  in  a  timely  fashion 
either  only  the  appropriate  competency 
check  (to  fly  VFR-only  flights),  or  both 
the  competency  and  instnmient 
proficiency  checks  (to  fly  IFR  and  VFR 
flights).  Under  this  regulation,  the  Part 
135  operator  may  not  use  a  check 
airman  to  perform  flight  checks  for 
operations  in  which  the  check  airman 
himself  would  not  qualified  to  serve  as 
pilot  in  commend. 

Civiy  Penalty.  The  $3,300  civil  penalty 
is  appropriate  in  light  of  the  potential 
hazards  that  could  result  when  a  check 
airman  performs  checks  that  he  is  not 
qualified  to  perform. 

In  the  Matter  of  Phillips  Buildings 
Supply 

Order  No.  2000-27  (12/21/00) 

Reconsideration  denied.  Phillips' 
ai^gument  that  the  Administrator  in  FAA 
Order  No.  2000-20  (August  11,  2000) 
used  a  mathematical  formula  in 
determining  to  assess  a  $14,000  civil 
penalty.  The  law  judge  considered  the 


factors  that  are  required  to  be 
considered  by  49  U.S.C.  §  5123(c).  The 
Administrator  did  not  intend  to  criticize 
Phillips  for  training  its  employees  after 
the  incident  concerning  the 
transportation  of  hazardous  materials. 
However,  the  training  was  not  intensive 
or  timely  enough  to  constitute  a 
significant  mitigating  factor.  By 
informing  the  UPS  driver  that  the     • 
shipment  contained  Formica  glue, 
Phillips'  clerk  did  not  shift 
responsibility  for  the  violation  to  UPS. 
The  clerk  did  not  contact  the  UPS 
employees  who  had  expertise  in 
hazardous  materials  and  ask  for  advice 
regarding  how  to  package  and  ship  the 
Formica  glue  properly.  It  was  reasonable 
for  the  Administrator  to  assimie  that 
Phillips  regularly  handles  hazardous 
materials  in  light  of  the  fact  that 
hardware  stores  commonly  stock  many 
items  that  are  regulated  under  the 
Hstzardous  Materials  Regulations,  such 
as  paint,  turpentine,  and  paint  thinner. 

In  the  Matter  ofUfeflite  Medical  Air 
Transport 

Order  No.  2000-28  (12/21/00) 

Lifeflite  filed  a  motion,  requesting 
that  the  law  judge  dismiss  the  case 
because  Lifeflite  had  surrendered  its 
operating  certificate,  closed  its  business, 
and  had  no  staff,  money  or  assets.  The 
law  judge  canceled  the  hearing  and 
dismissed  the  compliant  with  prejudice, 
finding  that  "further  proceedings,  even 
if  successful,  would  amount  to  *  *  * 
beating  *  *  *  a  dead  horse." 

Reversed  and  remanded.  The 
Administrator  granted  Complainant's 
appeal,  finding  that  Lifeflite  had  failed 
to  sustain  its  burden  to  prove  that  it  had 
no  assets.  The  Administrator  held  that 
Lifeflite's  surrender  of  its  certificate  did 
not  obviate  the  need  for  a  punitive 
sanction.  A  civil  penalty  would  deter 
others  similarly  situated,  and  itself,  if 
recertificated.  The  law  judge's  decision 
was  reversed,  and  the  case  remanded  to 
the  Office  of  Hearings. 

In  the  Matter  of  William  Stevenson 

Order  No.  2000-29  (12/21/00) 

The  law  judge  construed  Stevenson's 
failiue  to  file  an  answer  and  to  respond 
to  an  order  to  show  cause  as  both  a 
constructive  withdrawal  of  his  request 
for  a  hearing,  and  as  an  admission  of  the 
complaint's  allegations. 

Good  cause  not  shown  for  failure  to 
file  an  answer  and  response  to  order  to 
show  cause.  Stevenson's  argument  on 
appeal  that  these  failures  were 
attributable  to  the  use  of  the  agency 
attorney  and  the  law  judge  of  the  wrong 
address  is  rejected.  Stevenson  had 
actual  notice  of  the  requirement  to  file 


an  answer  because  he  did  receive  the 
complaint,  which  included  information 
about  that  requirement.  Also,  Stevenson 
never  supplied  his  new  address  to  the 
agency  attorney  or  to  the  law  judge. 

Penalty.  The  law  judge's  assessment 
of  a  $3,300  civil  penalty  is  warranted  in 
light  of  Stevenson's  (1)  drinking  an 
alcoholic  beverage  not  served  to  him  by 
a  flight  crewmember;  (2)  threatening 
and  intimidating  a  flight  attendant,  and 
(3)  interfering  with  the  duties  of  the 
pilot.  The  law  judge's  order  was 
affirmed. 

Commercial  Reporting  Services  of  the 
Administrator's  Civil  Penalty  Decisions 
and  Orders 

1.  Commercial  Publications:  The 
Administrator's  decisions  and  orders  in 
civil  penalty  cases  are  available  in  the 
following  commercial  publications: 

Civil  Penalty  Cases  Digest  Service, 
published  by  Hawkins  Publishing 
Company,  Inc.,  P.O.  Box  480,  Mayo, 
MD,  21106,  (410)  798-1677; 

Federal  Aviation  Decisions,  Clark 
Boardman  Callaghan,  a  subsidiary  of 
West  Information  Publishing  Company, 
50  Board  Street  East,  Rochester,  NY 
14694,  1-800-221-9428. 

2.  On-Line  Services.  The 
Administrator's  decisions  and  orders  in 
civil  penalty  cases  are  available  through 
the  following  on-line  services: 

•  Westlaw  (the  Database  ID  is 
FTRAN-FAA) 

•  LEXIS  (Transportation  (TRANS) 
Library,  FAA  file.) 

•  CompuServe 

Docket 

The  FAA  Hearing  Docket  is  located  at 
FAA  Headquarters,  800  Independence 
Avenue,  SW.  Room  926A.  Washington, 
DC,  20591  (tel.  no.  202-267-3641).  The 
clerk  of  the  FAA  Hearing  Docket  is  Ms. 
Stephanie  McClain.  All  doctmients  that 
are  required  to  be  filed  in  civil  penalty 
proceedings  must  be  filed  with  the  FAA 
Hearing  Docket  Clerk  at  the  FAA 
Hearing  Docket.  (See  14  CFR  13.210.) 
Materials  contained  in  the  docket  of  any 
case  not  containing  sensitive  security 
information  (protected  by  14  CFR  Part 
191)  may  be  viewed  at  the  FAA  Hearing 
Docket. 

In  addition,  materials  filed  in  the  FAA 
Hearing  Docket  in  non-security  cases  in 
which  the  complaints  were  filed  on  or 
after  December  1, 1997,  are  available  for 
inspection  at  the  Department  of 
Transportation  Docket,  located  at  400 
7th  Street,  SW.  Suite  PL-40. 
Washington.  EX:,  20590,  (tel.  no.  202- 
366-9329.)  While  the  originals  are 
retained  in  the  FAA  Hearing  Docket,  the 
DOT  Docket  scans  copies  of  documents 
in  non-security  cases  in  which  the 
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complaint  was  filed  after  December  1 . 
1997.  into  their  computer  database. 
Individuals  who  have  access  to  the 
Internet  can  view  the  materials  in  these 
dockets  using  the  following  Internet 
address:  http://dms.dot.gov. 

FAA  Offices 

The  Administrator's  decisions  and 
orders,  indexes,  and  digests  are 
available  for  public  inspection  and 
copying  at  the  following  location  in 
FAA  headquarters: 

FAA  Hearing  Docket,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW,  Room 
926A,  Washington.  DC  20591;  (202) 
267-3641. 

These  materials  are  also  available  at 
all  FAA  regional  and  center  legal  offices 
at  the  following  locations: 

Office  of  the  Regional  Counsel  for  the 
Aeronautical  Center  (AMC-7).  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.,  Oklahoma  City, 
OK  73169;  (405)  954-3296. 

Office  of  the  Regional  Counsel  for  the 
Alaskan  Region  (AAL-7),  Alaskan 
Region  Headquarters,  222  West  7th 
Avenue,  Anchorage,  AL  99513;  (907) 
271-5269. 

Office  of  the  Regional  Counsel  for  the 
Central  Region  (ACE-7),  Central  Region 
Headquarters,  601  East  12th  Street. 
Federal  Building,  Kansas  City,  MO 
64106;  (816)  426-5446. 

Office  of  the  Regional  Counsel  for  the 
Eastern  Region  (AEA-7),  1  Aviation 
Plaza,  159-30  Rockaway  Blvd.. 
Springfield  Gardens,  NY  11434;  (718) 
553-3285. 

Office  of  the  Regional  Counsel  for  the 
Great  Lakes  Region  (AGI^7),  Great 
Lakes  Region  Headquarters,  O'Hare  Lake 
Office  Center,  2300  East  Devon  Avenue, 
Suite  419,  Des  Plaines,  IL  60018;  (847) 
294-7085. 

Office  of  Regional  Counsel  for  the 
New  England  Region  (ANE-7),  New 
England  Region  Headquarters,  12  New 
England  Executive  Park,  Room  401, 
Burlington,  MA  01803;  (781)  238-7040. 

Office  of  the  Regional  Counsel  for  the 
Northwest  Mountain  Region  (ANM-7). 
Northwest  Moxmtain  Region 
Headquarters,  1601  Lind  Avenue,  SW, 
Renton.  WA  98055;  (425)  227-2007. 

Office  of  the  Regional  Counsel  for  the 
Southern  Region  (ASO-7).  Southern 
Region  Headquarters.  1701  Columbia 
Avenue,  College  Park.  GA  30337;  (404) 
305-5200. 

Office  of  the  Regional  Counsel  for  the 
Southwest  Region  (ASW-7),  Southwest 
Region  Headquarters,  2601  Meacham 
Blvd.,  Fort  Worth,  TX  7€il37;  (817)  222- 
5064. 

Office  of  the  Regional  Counsel  for  the 
Technical  Center  (ACT-7),  William  J. 


Hughes  Technical  Center,  Atlantic  City 
International  Airport,  Atlantic  City,  NJ 
08405;  (609)  485-7088. 

Office  of  the  Regional  Coimsel  for  the 
Western-Pacific  Region  (AWP-7), 
Western-Pacific  Region  Headquarters, 
15000  Aviation  Boulevard,  Hawthorne, 
CA  90261;  (301)  725-7100. 

Dated:  Issued  in  Washington,  DC,  on 
January  nth,  2001. 
James  S.  Dillman. 

Assistant  Chief  Ckmnsel  for  Litigation. 
[FR  Doc.  01-1675  Filed  1-22-01;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  AvtartkNY  Administration 

Notice  of  intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  FacHNy  Ctiarge  (PFC)  at 
Ford  Airport,  Iron  Mountain,  Michigan 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnON:  Notice  of  Intent  to  Rule  on 
Application. 

summary:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Ford  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  DC  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regtilations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  February  22,  2001. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration.  Detroit  Airports  District 
Office,  Willow  Rim  Airport,  East,  8820 
Beck  Road,  Belleville,  Michigan  48111. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  William 
H.  Marchetti  of  Dickinson  Coimty  at  the 
following  address:  Dickinson  County 
Court  House.  P.O.  Box  609.  Iron 
Mountain.  Michigan  49801. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  Dickinson 
County  imder  section  158.23  of  Part 
158. 

FOR  FURTHER  INFORMATK>N  CONTACT:  Mr. 
Jon  Gilbert.  Program  Manager.  Federal 
Aviation  Administration.  Detroit 
Airports  District  Office,  Willow  Rim 
Airport,  East,  8820  Beck  Road, 
Belleville,  Michigan  48111  (734-487- 
7281).  The  application  may  be  reviewed 
in  person  at  this  same  location. 


SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at  Ford 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Pub.  L.  101-508)  and  Part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  158). 

On  December  28,  2000.  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  Dickinson  County  was 
substantially  complete  within  the 
requirements  of  §  158.25  of  Part  158. 
The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  April  4,  2001. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  Application  No.:  01-04-C-OO- 
IMT. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date:  March 

1.  2001. 

Proposed  charge  expiration  date: 
December  1,2003. 

Total  estimated  PFC  revenue: 
$73,815.00. 

Brief  description  of  proposed  projects: 

Impose  ana  Use:  Renabilitate  Runway 
01/19  and  Runway  31. 

Impose  Only:  Rehabilitate  Runway  13. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  None. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice, 
and  other  documents  germane  to  the 
application  in  person  at  the  Dickinson 
County  Airport. 

Issued  in  Des  Plaines,  Illinois,  on  January 

2.  2001. 
Robert  Benko, 

Acting  Manager.  Planning  and  Programming 

Branch,  Airports  Division,  Great  Lakes 

Region. 

IFR  Doc.  01-2042  Filed  1-22-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notica  of  Intent  To  Rule  on  Application 
01-04-C-OO-ISP  To  impose  and  Use 
ttw  Ravanue  From  a  Passenger  Facility 
Charge  (PFC)  at  Long  Island 
MacArthur  Airport,  Ronkonkoma,  New 
York 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
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ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Long  Island 
MacArthur  Airport  under  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  DC  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L.  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  158). 

DATES:  Comments  must  be  received  on 
or  before  February  22,  2001. 
ADDRESSES:  Comments  en  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  FAA-NYADO.  Mr.  Philip  Brito, 
Suite  446,  600  Old  County  Road,  Garden 
aty,  NY  11530. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Long  Island 
MacArthur  Airport,  Mr.  Alfred  Werner, 
Airport  Manager  at  the  following 
address:  Long  Island  MacArthur 
Airport,  100  Arrival  Avenue, 
Ronkonkoma,  New  York  11779. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Town  of  Islip 
under  section  158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Dan  Vomea,  P.E.  Airport  Manager. 
Airports  District  Office.  FAA-NYADO 
Suite  446.  600  Old  County  Road.  Garden 
City.  New  York  11530.  Telephone  (416) 
227-3812.  The  application  may  be 
reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at  Long 
Island  MacArthur  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
DC  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  January  5.  2001.  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  Town  of  Islip  was 
substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  April  21,  2001. 

The  JPoUowing  is  a  bnef  overview  of 
the  application. 

PFC  Application  No.:  01-04-C-OO- 
ISP. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date:  June 
1,  2005. 


Proposed  charge  expiration  date: 
August  1,  2005. 

Total  estimated  PFC  revenue: 
$441,949. 

Brief  description  of  proposed  projects: 

1.  Rehabilitation  of  Runway  10/28. 

2.  Terminal  Master  Plan  and  ALP 
Update. 

3.  Acquisition  of  ARFF  Vehicle. 

4.  Acquisition  of  Two  Airport 
Vacuum  Sweepers. 

5.  Purchase  One  Airport  Incident 
Command  Vehicle. 

6.  Purchase  Snow  Removal 
Equipment. 

7.  Purchase  Two  Airport  Security 
Vehicles. 

8.  Rehabilitate  Taxiway  "A". 
Class  or  classes  of  air  carriers  which 

the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Charters 
that  operate  aircraft  of  a  capacity  of  less 
than  ten  (10)  passengers  (nonscheduled/ 
on-demand  air  carriers  filling  FAA  Form 
1800-31). 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FUnfTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  airport  office  located  at:  Federal 
Aviation  Administration,  Eastern 
Region,  Airports  Division,  AEA-610, 1 
Aviation  Plaza,  Jamaica,  New  York 
11434-4809. 

In  addition,  any  i>erson  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  Long  Island 
MacArthur  Airport. 

Issued  in  Garden  City,  NY  on  January  9, 
2001. 

Philip  Brito, 

Manager,  NYAIX),  Eastern  Region. 

(FR  Doc.  01-2041  Filed  1-22-01;  8:45  am) 

BILLINa  COOE  4910-13-« 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Proposed  Agency  Information 
Collection  Activities;  Comment 
Request 

AGENCY:  Federal  Raifroad 
Administration,  DOT. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  et  seq.),  this  notice  announces 
that  the  Information  Collection  Requests 
(ICRs)  abstracted  below  have  been 
forwarded  to  the  Office  of  Management 
and  Budget  for  review  and  comment. 
The  ICRs  describes  the  nature  of  the 
information  collection  requirements  and 


their  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  soliciting  conunents  on  the 
following  collections  of  information  was 
published  on  November  3,  2000  (65  FR 
66294). 

DATES:  Comments  must  be  submitted  on 
or  before  February  22.  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Brogan,  Office  of  Planning  and 
Evaluation  Division,  RRS-21,  Federal 
Railroad  Administration.  1120  Vermont 
Ave.,  NW.,  Mail  Stop  17,  Washington, 
DC  20590  (telephone:  (202)  493-6292) 
or  Dian  Deal.  Office  of  Information 
Technology  and  Productivity 
Improvement,  RAD-20,  Federal 
Railroad  Administration,  1120  Vermont 
Ave.,  NW.,  Mail  Stop  35,  Washington. 
DC  20590  (telephone:  (202)  493-6133). 
(These  telephone  numbers  are  not  toll- 
free.) 

SUPPLEMENTARY  INFORMATION:  The 
Paperwork  Reduction  Act  of  1995 
(PRA).  Public  Law  104-13,  section  2, 
109  Stat.  163  (1995)  (codified  as  revised 
at  44  U.S.C.  3501-3520),  and  its 
implementing  regulations,  5  C.F.R.  part 
1320,  require  Federal  agencies  to  issue 
two  notices  seeking  public  comment  on 
information  collection  activities  before 
OMB  may  approve  paperwork  packages. 
44  U.S.C.  3506;  3507;  5  C.F.R.  1320:5, 
1320.8  (d)(1),  1320.12.  On  November  3, 
2000,  FRA  published  a  60-day  notice  in 
the  Federal  Register  soliciting  comment 
on  ICRs  that  the  agency  was  seeking 
OMB  approval.  65  FR  66294.  FRA 
received  no  conunents  in  response  to 
this  notice. 

Before  OMB  decides  whether  to 
approve  these  proposed  collections  of 
information,  it  must  provide  30  days  for 
public  comment.  44  U.S.C.  3507(b);  5 
CFR  1320.12(d).  Federal  law  requires 
OMB  to  approve  or  disapprove 
paperwork  packages  between  30  and  60 
days  after  the  30-day  notice  is 
published.  44  U.S.C.  3507  (b)-(c);  5  CFR 
1320.12(d);  see  also  60  FR  44978,  44983, 
Aug.  29.  1995.  OMB  believes  that  the 
30-day  notice  informs  the  regulated 
community  to  file  relevant  comments 
and  affords  the  agency  adequate  time  to 
digest  public  comments  before  it 
renders  a  decision.  60  FR  44983.  Aug. 
29, 1995.  Therefore,  respondents  should 
submit  their  respective  comments  to 
OMB  within  30  days  of  publication  to 
best  ensure  having  their  full  effect.  5 
CFR  1320.12(c);  sfee  also  60  FR  44983, 
Aug.  29,  1995. 

Below  is  a  brief  summary  of  ciurently 
approved  information  collection 
activities  that  FRA  wiU  submit  for 
clearance  by  OMB  as  required  under  the 
PRA: 

Title:  Special  Notice  For  Repairs. 
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OMB  Control  Number:  213Q-0504. 

Abstract:  The  collection  of 
information  is  used  by  state  and  Federal 
inspectors  to  remove  freight  cars  or 
locomotives  from  service  until  they  can 
be  restored  to  a  serviceable  condition.  It 
is  also  used  by  state  and  Federal 
inspectors  to  reduce  the  maximimi 
authorized  speed  on  a  section  of  track 
until  repairs  can  be  made.  Additionally, 
the  collection  of  information  provides 
railroads  written  notice  that  am 
inspector  has  recommended  to  the  FRA 
Administrator  to  remove  from  service  a 
section  of  track  that  is  not  safe  to  use  at 
any  speed.  Railroads  must  return  the 
required  form  after  the  necessary  repairs 
have  been  made. 

Form  Number(s):  FRA  F  6180.8  and 
FRA  F  6180.8a. 

Affected  Public:  Businesses. 

Respondent  Universe:  685  railroads. 

Frequency  of  Submission:  On 
occasion. 

Estimated  Annual  Burden:  7  hours. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Title:  Designation  of  Qualified 
Persons. 
OMB  Control  Number:  2130-0511. 

Abstract:  The  collection  of 
information  is  used  to  prevent  the 
imsafe  movement  of  defective  freight 
cars.  Railroads  are  required  to  inspect 
the  freight  cars  for  compliance  and  to 
determine  restrictions  on  the  movement 
of  defective  cars. 

Affected  Public:  Businesses. 

Respondent  Universe:  685  railroads. 

Frequency  of  Submission:  On 
occasion. 
Estimated  Annual  Burden:  40  hours. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Pursuant  to  44  U.S.C.  3507(a)  and  5 
C.F.R.  1320.5(b).  1320.8(b)(3)(vi).  FRA 
informs  all  interested  parties  that  it  may 
not  conduct  or  sponsor,  and  a 
respondent  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Authority:  44  U.S.C.  3501-3520. 

Issued  in  Washington,  D.C.  on  January  16, 
2001. 
Kathy  A.  Weiner, 

Director,  Office  of  Information  Technology 

and  Support  Systems,  Federal  Railroad 

Administration. 

(PR  Doc.  01-1957  Filed  1-22-01;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Doctot  No.  NHTSA-2000-7173;  Node*  2] 

Decision  That  Nonconforming  196ft- 
1990  Jaguar  XJS  and  XJ6  Passenger 
Cars  Are  Ellgll>is  for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
action:  Notice  of  decision  by  NHTSA 
that  nonconforming  1988-1990  Jaguar 
XJS  and  XJ6  passenger  cars  are  eligible 
for  importation. 

SUMMARY:  This  notice  announces  the 
decision  by  NHTSA  that  1988-1990 
Jaguar  XJS  and  XJ6  passenger  cars  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  ar^  eligible  for 
importation  into  the  United  States 
because  they  are  substantially  similar  to 
vehicles  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  certified  by  their 
manufacturer  as  complying  with  the 
safety  standards  (the  U.S.  certified 
version  of  the  1988-1990  Jaguar  XJS  and 
XJ6),  and  they  are  capable  of  being 
readily  altered  to  conform  to  the 
standards. 

DATE:  This  decision  is  effective  January 

23,  2001. 

FOM  FURTHER  MFORMATKW  CONTACT: 

George  Entwistle,  Office  of  Vehicle 

Safety  Compliance,  NHTSA  (202-366- 

5306). 

SUPPLEMENTARY  MFORMATVM: 

Backgrouad 

Under  49  U.S.C.  §  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
manufectured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
COTtified  under  49  U.S.C.  30115,  and  of 
the  same  model' year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportimity  to  comment  on  the  petition. 


At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Fe«feral 
Register. 

J.K.  Technologies  of  Baltimore, 
Maryland  ("J.K.")  (Registered  Importer 
90-006)  petitioned  NHTSA  to  decide 
whether  1988-1990  Jaguar  XJS  and  XJ6 
Passenger  cars  are  eligible  for 
importation  into  the  United  States. 
NHTSA  published  notice  of  the  petition 
on  April  11,  2000  (65  FR  19429)  to 
afford  an  opportunity  for  public 
comment.  The  reader  is  referred  to  that 
notice  for  a  thorough  description  of  the 
petition. 

One  comment  was  received  in 
response  to  the  notice  of  the  petition, 
frtjm  Jaguar  Cars  ("Jaguar"),  the  U.S. 
representative  of  the  manufact\irer  of 
the  198A-1990  Jaguar  XJS  and  XJ6.  In 
this  comment.  Jaguar  addressed  several 
inaccuracies  that  it  had  identified  in  the 
petition.  First,  Jaguar  noted  that  the 
petition  did  not  identify  specific  models 
that  do  not  require  the  installation  of  a 
high  moimted  stop  lamp  to  conform  to 
Standard  No.  108,  Lamps,  Reflective 
Devices,  and  Associated  Equipment. 
Jaguar  identified  those  as  the  1990 
Jaguar  XJ6  and  both  the  coupe  and 
convertible  models  of  the  1990  Jaguar 
XJS. 

Jaguar  next  stated  that  the  petition 
erroneously  implied  that  motorized 
automatic  safety  belts  had  been  installed 
on  non-U. S.  certified  models  of  the 
1988-1989  Jaguar  XJS  and  the  1988- 
1990  Jaguar  XJ6.  Jaguar  stated  that 
motorized  automatic  safety  belts  were 
standard  equipment  only  on  vehicles 
built  for  the  U.S.  market  and  were  not 
installed  on  any  vehicles  built  for 
markets  outside  of  the  United  States, 
including  Canada.  Jaguar  stated  that 
motorized  automatic  safety  belts  will 
have  to  be  installed  on  non-U. S. 
certified  models  of  the  1988-1989 
Jaguar  XJS,  the  1989-1990  Jaguar  XJ6, 
and  the  1990  Jaguar  XJS  Coupe  to 
conform  those  vehicles  to  Standard  No. 
208,  Occupant  Crash  Protection. 

Jaguar  further  stated  that  the  petition 
erroneously  implied  that  all  models  of 
the  1990  Jaguar  XJS  will  require 
inspection  and  replacement  of  the 
driver's  side  air  bag  and  knee  bolster 
with  U.S.  model  components  where 
necessary.  Jaguar  stated  that  only  the 
convertible  model  of  this  vehicle  will 
require  these  measures. 

Finally,  Jaguar  stated  that  the  petition 
erroneously  claimed  that  non-U. S. 
certified  models  of  the  1988-1990 
Jaguar  XJS  and  XJ6  comply  with  the 
Bumper  Standard  found  in  49  CFR  part 
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581.  Jaguar  stated  that  Menasco  struts 
must  be  installed  on  those  vehicles  to 
meet  the  requirements  of  the  standard. 

NHTSA  accorded  J.K.  an  opportunity 
to  respond  to  Jaguar's  comments.  J.K. 
stated  that  it  agrees  with  Jaguar  tl^t  the 
high  mounted  stop  lamp  need  not  be 
replaced  on  all  vehicles  identified  in  the 
petition.  J.K.  stated  that  it  will  inspect 
all  vehicles  and  replace  the  high 
mounted  stop  lamp  with  a  U.S. -model 
component  on  vehicles  that  lack  this 
equipment.  J.K.  also  agreed  with  Jaguar 
that  replacement  of  the  driver's  side  air 
bag  and  knee  bolster  is  only  required  on 
the  1990  Jaguar  XJS  convertible  and  that 
the  1988-1989  Jaguar  XJS.  the  1990 
Jaguar  XJS  Coupe,  and  the  1989-1990 
Jaguar  XJ6  require  the  installation  of 
U.S.  model  motorized  automatic  safety 
belts.  Finally,  J.K.  agreed  with  Jaguar's 
comments  that  all  vehicles  covered  by 
the  petition  require  the  installation  of 
U.S.  model  Menasco  struts  to  comply 
with  the  Bumper  Standard. 

In  light  of  J.K.  s  agreement  with  all  of 
Jaguar's  comments,  and  the  fact  that 
Jaguar  did  not  contend  that  any  of  the 
vehicles  covered  by  the  petition  are 
incapable  of  being  "readily  altered  to 
comply  with  applicable  motor  vehicle 
safety  standards,"  NHTSA  has  decided 
to  grant  the  petition. 

Vehicle  Eligibility  Number  for  Subiect 
Vehicles 

I  The  importer  of  a  vehicle  admissible 
Under  any  final  decision  must  indicate 
on  the  form  HS-7  accompanying  entry 
the  appropriate  vehicle  eligibility 
number  indicating  that  the  vehicle  is 
eligible  for  entry.  VSP-336  is  the 
vehicle  eligibility  number  assigned  to 
vehicles  admissible  under  this  notice  of 
final  decision. 

Final  Decision 

Accordingly,  on  the  basis  of  the 
foregoing,  NHTSA  hereby  decides  that 
1988-1990  Jaguar  XJS  and  XJ6 
passenger  cars  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  are  substantially  similar  to 
198ft-1990  Jaguar  XJS  and  XJ6 
passenger  cars  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States  and  certified  under  49 
U.S.C.  30115,  and  are  capable  of  being 
readily  altered  to  conform  to  all 


applicable  Federal  motor  vehicle  safety 
standards. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1):  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  January  17,  2001. 
Ntarilynne  Jacobs, 

Director,  Office  of  Vehicle  Safety  Compliance. 
[FR  Doc.  01-1958  Filed  1-22-01;  8:45  am) 

BILUNa  CODE  4910-S»-I> 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  33993] 

Delaware  Valley  Railway  Company, 
Inc. — Acquisition  arxl  Operation 
Exemption— Delaware  Transportation 
Group,  Inc.  and  Gettysburg  Railway 
Company,  Inc. 

Delaware  Valley  Railway  Company, 
Inc.  (Delaware  VaJley),  a  Class  III  rail 
carrier,  has  filed  a  notice  of  exemption 
under  49  CFR  1150.41  to  acquire, 
pursuant  to  an  agreement,  the  assets  of 
Delaware  Transportation  Group,  Inc.,^ 
and  the  right  to  operate  from  Gettysburg 
Railway  Company,  Inc.,^  over 
approximately  23.4  miles  of  rail  line 
between  milepost  31.20,  at  Gettsyburg, 
PA,  and  milepost  7.84,  at  Mt.  Holly 
Springs,  PA.  Delaware  Valley  certifies 
that  its  projected  revenues  will  not 
result  in  the  creation  of  a  Class  II  or 
Class  I  rail  carrier,  and  further  certifies 
that  its  projected  annual  revenues  will 
not  exceed  $5  million. 

The  transaction  was  scheduled  to  be 
consimimated  on  or  shortly  after 
January  11,  2001. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exem'ption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  does  not 
automatically  stay  the  transaction. 

An  original  ana  10  copies  of  all 
pleadings,  referring  to  STB  Finance 


'  See  Delaware  Transportation  Group,  Inc. — 
Acquisition  Exemption — Delaware  Valley  Railway 
Company.  Inc.,  STB  Finance  Docket  No.  33503 
(STB  served  Nov.  21, 1997). 

^  See  Gettysburg  Railway  Company,  Inc. — Lease 
and  Operation  Exemption — Delaware 
Transportation  Group.  Inc.,  STB  Finance  Docket 
No.  33504  (STB  served  Nov.  21, 1997). 


Docket  No.  33993,  must  be  filed  with 
the  Surface  Transportation  Board,  OfBce 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  one  copy  of  each 
pleading  must  be  served  on  Louis  E. 
Gitomer,  Ball  Janik  LLP,  1455  F  Street, 
NW.,  Suite  225,  Washington,  DC  20005. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided:  January  16,  2001. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
■  Secretary. 
(FR  Doc.  01-1831  Filed  1-22-01;  8:45  am) 

BILUNGCOOE  4»1S-00-P 


INSTITUTE  OF  PEACE 

Announcement  of  the  Spring 
Unsolicited  Grant  Contpetttion  Grant 
Program 

agency:  United  States  Institute  of  Peace. 
ACTION:  Notice. 

SUMMARY:  The  Agency  announces  its 
Upcoming  Spring  Unsolicited  Grant 
Deadline,  which  offers  support  for 
research,  education  and  training,  and 
the  dissemination  of  information  on 
international  peace  and  conflict 
resolution. 

Deadline:  March  1,  2001. 
DATES:  Application  material  available 
on  request.  Receipt  date  for  return  of 
application:  March  1,  2001.  Notification 
of  awards:  June  2001. 
ADDRESSES:  For  Application  Package: 
United  States  Institute  of  Peace,  Grant 
Program  •  Unsolicited  Grants,  1200  17th 
Street,  NW  •  Suite  200,  Washington,  DC 
20036-3011,  (202)  429-3842  (phone), 
(202)  429-6063  (fax),  (202)  457-1719 
(TTY),  Email:  grant_program&usip.org. 

Applications  also  available  on-line  at 
our  web  site:  www.usip.org. 
FOR  FURTHER  INFORMATXM  CONTACT:  The 
Grant  Program,  Phone  (202)  429-3842. 

Dated:  January  12,  2001. 
Bemice  ).  Carney, 
Director,  Office  of  Administration. 
(FR  Doc.  01-1988  Filed  1-22-01:  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Cooperative  State  Reaearch, 
Educatkxt,  and  Exianalon  Service 

1890  Institution  Teaching  and 
Research  Capacity  Building  Grants 
Program  for  Fiscai  Year  2001;  Request 
for  Proposals  and  Request  for  Input 

agency:  Cooperative  State  Research. 

Education,  and  Extension  Service. 

USDA. 

ACTION:  Notice  of  request  for  proposals 

(RFP)  and  request  for  input. 

SUMMARY:  The  Cooperative  State 
Research,  Education,  and  Extension 
Service  (CSREES)  is  announcing  the 
1890  Institution  Teaching  and  Research 
Capacity  Building  Grants  Program  for 
Fiscal  Year  (FY)  2001.  Proposals  are 
hereby  requested  from  eligible 
institutions  as  identified  herein  for 
competitive  consideration  of  capacity 
building  grant  awards. 

CSRffiS  also  is  requesting  comments 
regarding  this  RFP  from  any  interested 
party.  These  comments  wiU  be 
considered  in  the  development  of  the 
next  RFP  for  this  program.  Such 
comments  will  be  used  in  meeting  the 
requirements  of  section  103(c)(2]  of  the 
Ag^cultural  Research,  Extension,  and 
Education  Reform  Act  of  1998 
(AREERA). 

DATES:  Proposals  must  be  received  on  or 
before  March  15,  2001.  Proposals 
received  after  the  closing  date  will  not 
be  considered  for  funding. 

Conunents  are  requested  within  six 
months  from  the  issuance  of  this  RFP. 
Comments  received  after  that  date  will 
be  considered  to  the  extent  practicable. 
ADDRESSES:  Hand-delivered  proposals 
(brought  in  person  by  the  applicant  or 
through  a  courier  service)  must  be 
received  on  or  before  March  15,  2001,  at 
the  following  address:  1890  Institution 
Capacity  Building  Grants  Program;  c/o 
Proposal  Services  Unit;  Office  of 
Extramural  Programs;  Cooperative  State 
Research.  Education,  and  Extension 
Service;  U.S.  Department  of  Agriculture; 
Room  1307,  Waterfront  Centre;  800  9th 
Street.  SW.;  Washington,  DC  20024.  The 
telephone  number  is  (202)  401-5048. 
Proposals  transmitted  via  a  facsimile 
(fax)  machine  will  not  be  accepted. 

Proposals  submitted  through  the  mail 
must  be  received  on  or  before  March  15, 
2001.  Proposals  submitted  by  mail 
should  be  sent  to  the  following  address: 
1890  Institution  Capacity  Building 
Grants  Program;  do  Proposal  Services 
Unit;  Office  of  Extramural  Programs; 
Cooperative  State  Research,  Education, 
and  Extension  Service;  U.S.  Department 
of  Agriculture;  STOP  2245;  1400 


Independence  Avenue.  SW.; 
Washington,  DC  20250-2245.  Form 
CSREES-711,  "Intent  to  Submit  a 
Proposal,"  is  not  requested  nor  required 
for  the  1890  Institution  Capacity 
Building  Grants  Program. 

Written  user  comments  should  be 
submitted  by  mail  to:  Policy  and 
Program  Liaison  Staff;  Office  of 
Extramural  Programs;  USDA-CSREES; 
STOP  2299;  1400  Independence 
Avenue,  S.W.  Washington,  D.C.  20250- 
2299;  or  via  e-mail  to:  RFP- 
OEP@reeusda.gov.  (This  e-mail  address 
is  intended  only  for  receiving 
stakeholder  comments  regarding  this 
RFP,  and  not  for  requesting  information 
or  forms.) 

FOR  FURTHER  MFORMATION  CONTACT: 
Richard  M.  Hood.  Higher  Education 
Programs;  Cooperative  State  Research, 
Education,  and  Extension  Service,  U.S. 
Department  of  Agriculture,  STOP  2251, 
1400  Independence  Avenue,  SW.; 
Washington,  DC  20250-2251; 
Telephone:  (202)  720-2186;  E-mail: 
rhooddreeusda.gov. 

Stakeholder  Input:  CSREES  is 
requesting  comments  regarding  this  RFP 
from  any  interested  party.  In  your 
comments,  please  include  the  name  of 
the  program  and  the  fiscal  year  of  the 
RFP  to  which  you  are  responding.  These 
comments  will  be  considered  in  the 
development  of  the  next  RFP  for  the 
program.  Such  comments  will  be  used 
in  meeting  the  requirements  of  section 
103(c)(2)  of  the  Agricultural  Research, 
Extension,  and  Education  Reform  Act  of 
1998  (7  U.S.C.  7613(c)). 

Comments  should  be  submitted  as 
provided  for  in  the  ADDRESSES  and 
DATES  portions  of  this  Notice. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

A.  Administrative  Provisions 

B.  Authority 

C.  Catalog  of  Federal  Domestic  Assistance 

D.  Institutional  Eligibility 

E.  Purpose  of  the  Program 

F.  Available  Funds  and  Award  Limitations 

G.  Limitation  on  Indirect  Costs 
H.  Program  Areas 

I.  Targeted  Areas 

).  Degree  Levels  Supported 

K.  Proposal  Submission  Limitations 

L.  Maximum  Grant  Size 

M.  Project  Duration 

N.  Funding  Limitations  per  Institution 

O.  Funding  Limitation  per  Individual 

P.  Funding  Limitation  per  Targeted  Need 

Area 
Q.  Matching  Funds 
R.  Evaluation  Criteria 
S.  How  to  Obtain  Application  Materials 
T.  What  to  Submit 
U.  Where  and  when  to  Submit 
V.  Acknowledgment  of  Proposals 


A.  Administrative  Provisions 

This  program  is  subject  to  the 
provisions  fotmd  at  7  CFR  part  3406,  62 
FR  39330,  July  22, 1997,  as  provided 
herein.  These  provisions  set  forth 
procedures  to  be  followed  when 
submitting  grant  proposals,  rules 
governing  the  evaluation  of  proposals 
and  the  awarding  of  grants,  and 
regulations  relating  to  the  post-award 
administration  of  grant  projects. 

B.  Authority 

This  program  is  authorized  by  section 
1417(b)(4)  of  the  National  Agricultural 
Research,  Extension,  and  Teaching 
Policy  Act  of  1977,  as  amended 
{NARETPA)(7  U.S.C.  3152(b)(4)).  In 
accordance  with  this  statutory  authority, 
the  U.S.  Department  of  Agriculture 
(USDA)  through  the  Higher  Education 
Programs  (HEP)  of  CSREES  will  award 
competitive  grants  of  18  to  36  months 
duration,  subject  to  the  availability  of 
funds.  These  grants  will  be  made  to  the 
historically  black  1890  Land-Grant 
Institutions  and  Tuskegee  University  to 
strengthen  their  programs  in  the  food 
and  agricultural  sciences  in  the  targeted 
need  areas  as  described  herein. 

C  Catalog  of  Federal  Domestic 
Assistance 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.216, 1890  Institution  Capacity 
Building  Grants  Program. 

D.  Institutional  Eligibility 

Proposals  may  be  submitted  by  any  of 
the  sixteen  historically  black  1890  Land- 
Grant  Institutions  and  Tuskegee 
University.  The  1890  Land-Grant 
Institutions  are:  Alabama  A&M 
University;  University  of  Arkansas-Pine 
Bluff;  Delaware  State  University;  Florida 
A&M  University;  Fort  Valley  State 
University;  Kentucky  State  University; 
Southern  University  and  A&M  College; 
University  of  Maryland-Eastern  Shore; 
Alcorn  State  University;  Lincoln 
University  (MO);  North  Carolina  A&T 
State  University;  Langston  University; 
South  Carolina  State  University; 
Teimessee  State  University;  Prairie 
View  A&M  University;  and  Virginia 
State  University.  An  institution  eligible 
to  receive  an  award  under  this  program 
includes  a  research  foundation 
maintained  by  an  1890  land-grant 
institution  or  Tuskegee  University. 

E.  Purpose  of  the  Program 

The  purpose  of  this  grant  program  is 
to  build  the  institutional  capacities  of 
the  eligible  colleges  and  universities 
throu^  cooperative  initiatives  with 
Federal  and  non-Federal  entities.  This 
program  addresses  the  need  to  (1)  attract 
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more  students  from  under  represented 
groups  into  the  food  and  agricultural 
sciences,  (2)  expand  the  linkages  among 
the  1890  Institutions  and  with  other 
colleges  and  imiversities,  and  (3) 
strengthen  the  teaching  and  research 
capacity  of  the  1890  Institutions  to  more 
firmly  establish  them  as  full  partners  in 
the  food  and  agricidtiual  science  and 
education  system.  In  addition,  through  ^ 
this  program,  USDA  will  strive  to 
increase  the  overall  pool  of  qualified 
applicants  for  the  Department  to  make 
significant  progress  toward  achievement 
of  the  Department's  goal  of  increasing 
participation  of  under  represented 
groups  in  Departmental  programs. 

F.  Availalrie  Funds  and  Award 
Limitations 

For  FY  2001 ,  $9.5  million  was 
appropriated  for  this  program.  CSREES 
anticipates  that  approximately  $8.9 
million  will  be  available  for  project 
grants  for  this  program  in  FY  2001.  Of 
this  amount,  approximately  $4.5  million 
will  be  used  to  support  teaching 
projects,  and  approximately  $4.4 
million  will  be  used  to  support  research 
projects.  Awards  will  be  based  upon 
merit  review  and  recommendations  of 
peer  review  panels;  however,  up  to  ten 
percent  of  the  funds  allocated  for 
teaching  and  up  to  ten  percent  of  the 
funds  allocated  for  research  may  be 
used  to  support  projects  in  either  area 
based  upon  administrative  decision  by 
CSREES. 

G.  Limitation  on  Indirect  Costs 

For  both  teaching  and  research  project 
grants — CSREES  is  prohibited  from 
paying  indirect  costs  exceeding  19  per 
centiun  of  the  total  Federal  funds 
provided  under  each  award  (7  U.S.C. 
3310).  An  alternative  method  to 
calculate  this  limit  is  to  multiply  total 
direct  costs  by  23.456  percent 

H.  Program  Areas 

In  FY  2001,  the  Capacity  Building 
Grants  Program  will  support  both 
teaching  and  research  projects. 

I.  Targeted  Areas 

The  targeted  need  areas  to  be 
supported  by  capacity  building  grants  in 
FY  2001  are: 

For  teaching  project  grants — (1) 
Curricula  Design  and  Materials 
Development,  (2)  Faculty  Preparation 
and  Enhancement  for  Teaching,  (3) 
Instruction  Delivery  Systems,  (4) 
Scientific  Instrumentation  for  Teaching, 

(5)  Student  Experiential  Learning,  and 

(6)  Student  Recruitment  and  Retention. 
A  description  of  these  targeted  need 
areas  can  be  found  in  the  Scope  of  a 


Teaching  Proposal  section  at  7  CFR 
3406.11. 

For  research  project  grants — (1) 
Studies  and  Experimentation  in  Food 
and  Agricultiu^  Sciences,  (2) 
Centralized  Research  Support  Systems, 

(3)  Technology  Delivery  Systems,  and 

(4)  Other  creative  projects  designed  to 
provide  needed  enhancement  of  the 
nation's  food  and  agricultural  research 
system.  A  description  of  these  targeted 
need  areas  can  be  found  in  the  Scope  of 
a  Research  Proposal  section  at  7  CFR 
3406.16. 

In  FY  A)01,  eligible  institutions  may 
propose  projects  in  any  discipline(s)  of 
the  food  and  agricidtural  sciences  as 
defined  in  section  1404(8)  of  NARETPA 
(7  U.S.C  3103).  There  are  no  limits  on 
the  specific  subject  matter/emphasis 
areas  to  be  supported. 

J.  Degree  Levels  Supported 

In  FY  2001,  proposals  may  be  directed 
to  the  undergraduate  or  graduate  level  of 
study  leading  to  a  baccalaureate  or 
higher  degree  in  the  food  and 
agricultural  sciences. 

K.  Proposal  Submission  Limitations 

In  FY  2001,  there  is  no  limit  on  the 
number  of  proposals  an  eligible 
institution  may  submit.  However, 
funding  limitations  in  FY  2001  will 
affect  the  number  of  awards  eligible 
institutions  and  individuals  may 
receive.  Therefore,  institutions  are 
encouraged  to  establish  on-campus 
quality  control  panels  to  ensure  that 
only  high  quality  proposals  having  the 
greatest  potential  for  improving 
academic  and  research  programs  are 
submitted  for  consideration.  Eligible 
institutions  may  submit  grant 
applications  for  either  category  of  grants 
(teaching  or  research);  however,  each 
application  must  be  limited  to  either  a 
teaching  project  grant  proposal  or  a 
research  project  grant  proposal. 

L.  Maximum  Grant  Size 

In  FY  2001,  the  following  limitations 
apply:  A  teaching  proposal  may  request 
a  grant  for  up  to  $200,000.  A  research 
proposal  may  request  a  grant  for  up  to 
$300,000. 

Note:  These  maximums  are  for  the  total 
duration  of  the  project,  not  per  year. 

M.  Pro)ect  Duration 

A  regular,  complementary,  or  joint 
project  proposal  may  request  funding 
for  a  period  of  18  to  36  months  duration. 

N.  Funding  Linutations  per  Institution 

hi  FY  2001,  the  following  two 
limitations  will  apply  to  the 
institutional  maximum:  (1)  No 
institution  may  receive  more  than  four 


grants,  and  (2)  no  institution  may 
receive  more  than  10  percent 
(approximately  $890,000)  of  the  total 
funds  available  for  grant  awards. 

For  a  Joint  Project  Proposal 
(submitted  by  an  eligible  institution  and 
involving  two  or  more  other  colleges  or 
universities  assiuning  major  roles  in  the 
conduct  of  the  project),  only  that 
portion  of  the  award  to  be  retained  by 
the  grantee  will  be  counted  against  the 
grantee's  institutional  maximum.  Those 
funds  to  be  transferred  to  the  other 
colleges  and  universities  participating 
in  the  joint  project  will  not  be  applied 
toward  the  maximum  funds  allowed  the 
grantee  institution.  However,  if  any  of 
the  other  colleges  and  universities 
participating  in  the  joint  project  are 
1890  Institutions  or  Tuskegee 
University,  the  amount  transferred  from 
the  grantee  institution  to  such 
institutions  will  be  coimted  toward  their 
institutional  maximums.  For 
Complementary  Project  Proposals,  only 
those  funds  to  be  retained  by  the  grantee 
institution  will  be  counted  against  the 
grantee's  institutional  maximum. 

O.  Funding  Limitation  per  Individual 

In  FY  2001,  the  maximum  number  of 
new  awards  listing  the  same  individual 
as  Project  Director  or  Principal 
Investigator  is  two  grants.  This 
restriction  does  not  apply  to  joint 
projects. 

P.  Funding  Limitation  per  Targeted 
Need  Area 

In  FY  2001 ,  the  maximum  number  of 
new  awards  listing  the  same  individual 
as  Project  Director  or  Principal 
Investigator  in  any  one  targeted  need 
area  that  focuses  on  a  single  subject 
matter  area  or  discipline  is  one  grant 
This  restriction  does  not  apply  to 
proposals  that  address  multiple  targeted 
need  areas  and/or  multiple  subject 
matter  areas. 

Q.  Matching  Funds 

The  Department  strongly  encourages 
non-Federal  matching  support  for  the 
program.  For  FY  2001,  the  following 
incentive  is  offered  to  applicants  for 
committing  their  own  institutional 
resources  or  securing  third-party 
contributions  in  support  of  capacity 
building  projects: 

Tie  Breaker — The  amount  of 
institutional  and  third-party  cash  and 
non-cash  matching  support  for  each 
proposed  project,  will  be  used  as  the 
primary  criterion  to  break  any  ties 
(when  proposals  are  equally  rated  in 
merit)  resulting  from  the  proposal 
review  process  conducted  by  the  peer 
review  panels.  A  grant  awarded  on  this 
basis  will  contain  language  requiring 
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such  matching  commitments  as  a 
condition  of  the  grant. 

Please  Note:  Proposals  must  include 
written  verification  from  the  donor(s)  of  any 
actual  commitments  of  matching  support 
(including  both  cash  and  non-cash 
contributions)  derived  from  the  university 
community,  business  and  industry, 
professional  societies,  the  States,  or  other 
non-Federal  sources. 

The  cash  contributions  towards 
matching  from  the  institution  should  be 
identified  in  the  column  "Applicant 
Contributions  to  Matching  Fimds"  of 
the  Higher  Education  Budget,  Form 
CSREES-713.  The  cash  contributions  of 
the  institution  and  third  parties  as  well 
as  non-cash  contributions  should  be 
identified  on  Line  N.,  as  appropriate,  of 
Form  CSREES-713. 

R.  Evaluation  Criteria 

Section  223(2)  of  AREERA.  amended 
section  1417  of  NARETPA  to  require 
that  certain  priorities  be  given  in 
awarding  grants  for  teaching 
enhancement  projects  under  section 
1417(b)  of  NARETPA.  Since  this 
program  is  authorized  under  section 
1417(b).  CSREES  considers  all 
applications  received  in  response  to  this 
soUcitation  as  teaching  enhancement 
project  applications.  To  implement  the 
AREERA  priorities  for  proposals 
submitted  for  the  FY  2001  competition, 
the  evaluation  criteria  used  to  evaluate 
proposals,  as  provided  in  the 
administrative  provisions  for  this 
program  (7  CFR  3406.15).  have  been 
modified  to  include  new  criteria  or  extra 
points  for  proposals  demonstrating 
enhanced  coordination  among  eligible 
institutions  and  focusing  on  innovative, 
multidisciplinary  education  programs. 
matOTial.  or  curricula.  The  following 
evaluation  criteria  and  weights  will  be 
used  to  evaluate  proposals  submitted  for 
funding  to  the  FY  2001  competition: 

Evaluation  Criteria  for  Teaching 
Proposals  (Weight) 

(a)  Potential  for  Advancing  the  Quality 
of  Education  (50  Points) 

This  criterion  is  used  to  assess  the 
likelihood  that  the  project  will  have  a 
substantial  impact  upon  and  advance 
the  quality  of  food  and  agricultiiral 
sciences  higher  education  by 
strengthening  institutional  capacities 
through  promoting  education  reform  to 
meet  clearly  delineated  needs. 

(1)  Impact.  Does  the  project  address  a 
targeted  need  area(s)?  Is  the  problem  or 
opportunity  clearly  documented?  Does 
the  project  address  a  significant  State, 
regional,  multistate,  national,  or 
international  problem  or  opportunity? 
Will  the  benefits  to  be  derived  from  the 
project  transcend  the  applicant 


institution  and/or  the  grant  period?  Is  it 
probable  that  other  institutions  wiU 
adapt  this  project  for  their  own  use?  Can 
the  project  serve  as  a  model  for  others? 

(2)  Innovative  and  multidisciplinary 
focus.  Does  the  project  focus  on 
innovative,  multidisciplinary  education 
programs,  material,  or  curricula?  Is  the 
project  based  on  a  non-traditional 
approach  toward  solving  a  higher 
education  problem  in  the  food  and 
agricultural  sciences?  Is  the  project 
relevant  to  multiple  fields  in  the  food 
and  agrictiltural  sciences?  Will  the 
project  expand  partnership  ventiues 
among  disciplines  at  a  university? 

(3)Products  and  restdts.  Are  the 
expected  products  and  results  of  the 
project  clearly  defined  and  likely  to  be 
of  high  quality?  WiU  project  restUts  be 
of  an  unusual  or  unique  nature?  Will  the 
project  contribute  to  a  better 
understanding  of  or  an  improvement  in 
the  quality  or  diversity  of  the  Nation's 
food  and  agricidtural  scientific  and 
professional  expertise  base? 

(4)  Continuation  plans.  Are  there 
plans  for  continuation  or  expansion  of 
the  project  beyond  USDA  support  with 
the  use  of  institutional  funds?  Are  there 
indications  of  external,  non-Federal 
support?  Are  there  realistic  plans  for 
making  the  project  self-supporting? 

(b)  Overall  Approach  and  Cooperative 
Linkages  (40  Points) 

This  criterion  relates  to  the  soundness 
of  the  proposed  approach  and  the 
quality  of  the  partnerships  likely  to 
evolve  as  a  result  of  the  project. 

(1)  Proposed  approach.  Do  the 
objectives  and  plan  of  operation  appear 
to  be  sound  and  appropriate  relative  to 
the  targeted  need  area(s)  and  the  impact 
anticipated?  Are  the  procedures 
managerially,  educationally,  and 
scientifically  sound?  Is  the  overall  plan 
integrated  with  or  does  it  expand  upon 
other  major  efforts  to  improve  the 
quality  of  food  and  agricultural  sciences 
higher  education?  Does  the  timetable 
appear  to  be  readily  achievable? 

(2)  Evaluation.  Are  the  evaluation 
plans  adequate  and  reasonable?  Do  they 
allow  for  continuous  or  frequent 
feedback  during  the  life  of  the  project? 
Are  the  individuals  involved  in  project 
evaluation  skilled  in  evaluation 
strategies  and  procedures?  Can  they 
provide  an  objective  evaluation?  Do 
evaluation  plans  facilitate  the 
measiuement  of  project  progress  and 
outcomes? 

(3)  Dissemination.  Does  the  proposed 
project  include  clearly  outlined  and 
realistic  mechanisms  that  will  lead  to 
widespread  dissemination  of  project 
results,  including  national  electronic 
communication  systems,  publications. 


presentations  at  professional 
conferences,  or  use  by  faculty 
development  or  research/teaching  skills 
workshops? 

(4)  Collaborative  efforts.  Does  the 
project  have  significant  potential  for 
advancing  cooperative  ventures  between 
the  applicant  institution  and  a  USDA 
agency?  Does  the  project  work  plan 
include  an  effective  role  for  the 
cooperatine  USDA  agency(s)? 

(5)  Coordination  and  partnerships. 
Does  the  project  demonstrate  enhanced 
coordination  between  the  applicant 
institution  and  other  colleges  and 
universities  with  food  and  agricultural 
science  programs  eligible  to  receive 
grants  luider  this  program?  Will  the 
project  lead  to  long-term  relationships 
or  cooperative  partnerships,  including 
those  with  the  private  sector,  that  are 
likely  to  enhance  program  quality  or 
supplement  resources  available  to  food 
and  agricultural  sciences  higher 
education? 

(c)  Institutional  Capacity  Building  (30 
Points) 

This  criterion  relates  to  the  degree  to 
which  the  project  will  strengthen  the 
teaching  capacity  of  the  applicant 
institution.  In  the  case  of  a  joint  project 
proposal,  it  relates  to  the  degree  to 
which  the  project  will  strengthen  the 
teaching  capacity  of  the  applicant 
institution  and  that  of  any  other 
institution  assimiing  a  major  role  in  the 
conduct  of  the  project. 

(1)  Institutional  enhancement.  Will 
the  project  help  the  institution  to 
expand  the  current  faculty's  expertise 
base;  attract,  hire,  and  retain 
outstanding  teaching  faculty;  advance 
and  strengthen  the  scholarly  quality  of 
the  institution's  academic  programs; 
enrich  the  racial,  ethnic,  or  gender 
diversity  of  the  faculty  and  student 
body,  recruit  students  with  higher  grade 
point  averages,  higher  standardized  test 
scores,  and  those  who  are  more 
committed  to  graduation;  become  a 
center  of  excellence  in  a  particular  field 
of  education  and  bring  it  greater 
academic  recognition;  attract  outside 
resources  for  academic  programs; 
maintain  or  acquire  state-of-the-art 
scientific  instrumentation  or  library 
collections  for  teaching;  or  provide  more 
meaningful  student  experiential 
learning  opportunities? 

(2)  Institutional  commitment.  Is  there 
evidence  to  substantiate  that  the 
institution  attributes  a  high-priority  to 
the  project,  that  the  project  is  linked  to 
the  achievement  of  the  institution's 
long-term  goals,  that  it  will  help  satisfy 
the  institution's  high-priority  objectives, 
or  that  the  project  is  supported  by  the 
institution's  strategic  plans?  Will  the 
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project  have  reasonable  access  to 
needed  resources  such  as  instructional 
instrumentation,  facilities,  computer 
services,  library  and  other  instruction 
support  resources? 
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(d)  Personnel  Resources  (10  Points) 

This  criterion  relates  to  the  niunber 
and  qualifications  of  the  key  persons 
who  will  carry  out  the  project.  Are 
designated  project  personnel  qualified 
to  carry  out  a  successful  project?  Are 
there  sufficient  numbers  of  personnel 
associated  with  the  project  to  achieve 
the  stated  objectives  and  the  anticipated 
outcomes? 

(e)  Budget  and  Cost-Effectiveness  (15 
Points) 

This  criterion  relates  to  the  extent  to 
which  the  total  budget  adequately 
supports  the  project  and  is  cost- 
effective. 

(1)  Budget.  Is  the  budget  request 
justifiable?  Are  costs  reasonable  and 
necessary?  Will  the  total  budget  be 
adequate  to  carry  out  project  activities? 
Are  the  source(s)  and  amount(s)  of  non- 
Federal  matching  support  clearly 
identified  and  appropriately 
documented?  For  a  joint  project 
proposal,  is  the  shared  budget  explained 
clearly  and  in  sufficient  detail? 

(2)  Cost-effectiveness.  Is  the  proposed 
project  cost-effective?  Does  it 
demonstrate  a  creative  use  of  limited 
resources,  maximize  educational  value 
per  dollar  of  USDA  support,  achieve 
economies  of  scale,  leverage  additional 
funds  or  have  the  potential  to  do  so, 
foctis  expertise  and  activity  on  a 
targeted  need  area,  or  promote  coalition 
building  for  ciurent  or  future  ventures? 

(f)  Overall  Quality  of  Proposal  (5  Points) 

This  criterion  relates  to  the  degree  to 
which  the  proposal  complies  widi  the 
application  guidelines  and  is  of  high 
quality.  Is  the  proposal  enhanced  by  its 
adherence  to  instructions  (table  of 
contents,  organization,  pagination, 
margin  and  font  size,  the  20-page 
limitation,  appendices,  etc.);  accuracy  of 
forms;  clarity  of  budget  narrative;  well 
prepared  vitae  for  all  key  personnel 
associated  with  the  project;  and 
presentation  (are  ideas  effectively 
presented,  clearly  articulated,  and 
thoroughly  explained,  etc.)? 

Evaluation  Criteria  for  Research 
Proposals  (Weight) 

(a)  Significance  of  the  Problem  (50 
Points) 

This  criterion  is  used  to  assess  the 
likelihood  that  the  project  will  advance 
or  have  a  substantial  impact  upon  the 
body  of  knowledge  constituting  the 
natiual  and  social  sciences  undergfrding 


the  agricultural,  natural  resources,  and 
food  systems. 

(1)  Impact.  Is  the  problem  or 
opportunity  to  be  addressed  by  the 
proposed  project  clearly  identified, 
outlined,  and  delineated?  Are  research 
questions  or  hypotheses  precisely 
stated?  Is  the  project  likely  to  further 
advance  food  and  agricultural  research 
and  knowledge?  Does  the  project  have 
potential  for  augmenting  the  food  and 
agricidtural  scientific  knowledge  base? 
Does  the  project  address  a  significant 
State,  regional,  multistate,  national,  or 
international  problem(s)?  Will  the 
benefits  to  be  derived  from  the  project 
transcend  the  applicant  institution  and/ 
or  the  grant  period? 

(2)  Innovative  and  midtidisciplinary 
focus.  Is  the  project  based  on  a  non- 
traditional  approach?  Does  the  project 
reflect  creative  thinking?  To  what 
degree  does  the  ventiue  reflect  a  unique 
approach  that  is  new  to  the  applicant 
institution  or  new  to  the  entire  field  of 
study?  Does  the  project  focus  on 
innovative,  multidisciplinary  education 
programs,  material,  or  ciuricula?  Is  the 
project  relevant  to  multiple  fields  in  the 
food  and  agricultural  sciences?  Will  the 
project  expand  partnership  ventures 
among  disciplines  at  a  imiversity? 

(3)  Products  and  results.  Are  the 
expected  products  and  results  of  the 
project  clearly  outlined  and  likely  to  be 
of  high  quality?  Will  project  results  be 
of  an  unusual  or  unique  nature?  Will  the 
project  contribute  to  a  better 
understanding  of  or  an  improvement  in 
the  quality  or  diversity  of  the  Nation's 
food  and  agricultural  scientific  and 
professional  expertise  base? 

(4)  Continuation  plans.  Are  there 
plans  for  continuation  or  expansion  of 
the  project  beyond  USDA  support?  Are 
there  plans  for  continuing  this  line  of 
research  or  research  support  activity 
with  the  use  of  institutional  fimds  after 
the  end  of  the  grant?  Are  there 
indications  of  external,  non-Federal 
support?  Are  there  realistic  plans  for 
making  the  project  self-supporting? 
What  is  the  potential  for  royalty  or 
patent  income,  technology  transfer  or 
imiversity-business  enterprises?  What 
are  the  probabihties  of  the  proposed 
activity  or  line  of  inquiry  being  pursued 
by  researchers  at  other  institutions? 

(b)  Overall  Approach  and  Cooperative 
Linkages  (40  Points) 

This  criterion  relates  to  the  soimdness 
of  the  proposed  approach  and  the 
quality  of  the  partnerships  likely  to 
evolve  as  a  result  of  the  project. 

(1)  Proposed  approach.  Do  the 
objectives  and  plan  of  operation  appear 
to  be  soimd  and  appropriate  relative  to 
the  proposed  initiative(s)  and  the 


impact  anticipated?  Is  the  proposed 
sequence  of  work  appropriate?  Does  the 
proposed  approach  reflect  sound 
knowledge  of  current  theory  and 
practice  and  awareness  of  previous  or 
ongoing  related  research?  If  the 
proposed  project  is  a  continuation  of  a 
current  line  of  study  or  currently  funded 
project,  does  the  proposal  include 
sufficient  preliminary  data  from  the 
previous  research  or  research  support 
activity?  Does  the  proposed  project  flow 
logically  from  the  findings  of  the 
previous  stage  of  study?  Are  the 
procedures  scientifically  and 
managerially  sound?  Are  potential 
pit&lU  and  limitations  clearly 
identified?  Are  contingency  plans 
delineated?  Does  the  timetable  appear  to 
be  readily  achievable? 

(2)  Evaluation.  Are  the  evaluation 
plans  adequate  and  reasonable?  Do  they 
allow  for  continuous  or  frequent 
feedback  during  the  life  of  the  project? 
Are  the  individuals  involved  in  project 
evaluation  skilled  in  evaluation 
strategies  and  procedures?  Can  they 
provide  an  objective  evaluation?  Do 
evaluation  plans  fiacilitate  the 
measurement  of  project  progress  and 
outcomes? 

(3)  Dissemination.  E)oes  the  proposed 
project  include  clearly  outlined  and 
realistic  mechanisms  that  will  lead  to 
widespread  dissemination  of  project 
results,  including  national  electronic 
communication  systems,  publications 
and  presentations  at  professional  society 
meetings? 

(4)  Collaborative  efforts.  Does  the 
project  have  significant  potential  for 
advancing  cooperative  ventures  between 
the  applicant  institution  and  a  USDA 
agency?  Does  the  project  work  plan 
include  an  effective  role  for  the 
cooperating  USDA  agency(s)? 

(5)  Coordination  and  partnerships. 
Does  the  project  demonstrate  enhanced 
coordination  between  the  applicant 
institution  and  other  colleges  and 
universities  with  food  and  agricultural 
science  programs  eligible  to  receive 
grants  under  this  program?  Will  the 
project  lead  to  long-term  relationships 
or  cooperative  partnerships,  including 
those  with  the  private  sector,  that  are 
likely  to  enhance  research  quality  or 
supplement  available  resources? 

(c)  Institutional  Capacity  Building  (30 
Points) 

This  criterion  relates  to  the  degree  to 
which  the  project  will  strengthen  the 
research  capacity  of  the  applicant 
institution.  In  the  case  of  a  joint  project 
proposal,  it  relates  to  the  degree  to 
which  the  project  will  strengthen  the 
research  capacity  of  the  applicant 
institution  and  that  of  any  other 
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institution  assuming  a  major  role  in  the 
conduct  of  the  project. 

(1)  Institutional  enhancement.  WiU 
the  project  help  the  institution  to 
advance  the  expertise  of  current  faculty 
in  the  natural  or  social  sciences;  provide 
a  better  research  environment,  state-of- 
the-art  equipment,  or  supplies;  enhance 
library  collections  related  to  the  area  of 
research;  or  enable  the  institution  to 
provide  efficacious  organizational 
structures  and  reward  systems  to  attract, 
hire  and  retain  first-rate  research  faculty 
and  students — particularly  those  from 
under-represented  groups? 

(2)  Institutional  commitment.  Is  there 
evidence  to  substantiate  that  the 
institution  attributes  a  high-priority  to 
the  project,  that  the  project  is  linked  to 
the  achievement  of  the  institution's 
long-term  goals,  that  it  will  help  satisfy 
the  institution's  high-priority  objectives, 
or  that  the  project  is  supported  by  the 
institution's  strategic  plans?  Will  the 
project  have  reasonable  access  to 
needed  resources  such  as  scientific 
instrumentation,  facilities,  computer 
services,  library  and  other  research 
support  resources? 

(d)  Persoimel  Resources  (10  Points) 

This  criterion  relates  to  the  number 
and  qualifications  of  the  key  persons 
who  will  carry  out  the  project.  Are 
designated  project  personnel  qualified 
to  carry  out  a  successful  project?  Are 
there  sufficient  niunbers  of  personnel 
associated  with  the  project  to  achieve 
the  stated  objectives  and  the  anticipated 
outcomes?  Will  the  project  help  develop 
the  expertise  of  young  scientists  at  the 
doctoral  or  post-doctorate  level? 

(e)  Budget  and  Cost-Effectiveness  (15 
Points) 

This  criterion  relates  to  the  extent  to 
which  the  total  budget  adequately 
supports  the  project  and  is  cost- 
effective. 

(1)  Budget.  Is  the  budget  request 
justifiable?  Are  costs  reasonable  and 
necessary?  Will  the  total  budget  be 
adequate  to  carry  out  project  activities? 
Are  the  sourc8(s)  and  amount(s)  of  non- 
Federal  matching  support  clearly 
identified  and  appropriately 
dociunented?  For  a  joint  project 
proposal,  is  the  shared  budget  explained 
clearly  and  in  sufficient  detail? 

(2)  Cost-effectiveness.  Is  the  proposed 
project  cost-effective? 

Does  it  demonstrate  a  creative  use  of 
limited  resources,  maximize  research 
value  per  dollar  of  USDA  support, 
achieve  economies  of  scale,  leverage 
additional  funds  or  have  the  potential  to 
do  so,  focus  expertise  and  activity  on  a 
high-priority  research  initiative(s),  or 


promote  coalition  building  fbr  current 
or  future  ventures? 

(f)  Overall  Quality  of  Proposal  (5  Points) 

This  criterion  relates  to  the  degree  to 
which  the  proposal  complies  with  the 
application  guidelines  and  is  of  high 
quality.  Is  the  proposal  enhanced  by  its 
adherence  to  instructions  (table  of 
contents,  organization,  pagination, 
margin  and  font  size,  the  20-page 
limitation,  appendices,  etc.);  accuracy  of 
forms;  clarity  of  budget  narrative;  well 
prepared  vitae  for  all  key  personnel 
associated  with  the  project;  and 
presentation  (are  ideas  effiectively 
presented,  clearly  articulated, 
thoroughly  explained,  etc.)? 

S.  How  To  Obtain  Application 
Materiak 

Copies  of  this  solicitation  and  an 
Application  Kit  containing  program 
application  materials  are  available  at  the 
1890  Institution  Teaching  and  Research 
Capacity  Building  Grants  Program 
website  (http://faeis.tamu.edu/hep/ 
menus/msgb — l.htm).  These  materials 
include  the  administrative  provisions, 
forms,  instructions,  and  other  relevant 
information  needed  to  prepare  and 
submit  grant  applications.  If  you  do  not 
have  access  to  the  web  or  have  trouble 
downloading  material,  you  may  contact 
the  Proposal  Services  Unit  at  (202)  401- 
5048.  V/hen  contacting  them  please 
indicate  that  you  are  requesting  forms 
for  the  FY  2001  1890  Institution 
Capacity  Building  Grants  Program.  Hard 
copies  of  all  application  materials  may 
also  be  requested  by  writing  to:  Proposal 
Services  Unit;  Office  of  Extramiu^ 
Programs;  Cooperative  State  Research, 
Education,  and  Extension  Service;  U.S. 
Department  of  Agricidture;  STOP  2245; 
1400  Independence  Avenue,  SW; 
Washington,  DC  20250-2245. 

These  materials  may  also  be  requested 
via  Internet  by  sending  an  e-mail 
message  with  your  name,  mailing 
address  (not  e-mail)  and  telephone 
niunber  to  psb@reeusda.gov  that  states 
that  you  wish  to  receive  a  copy  of  the 
application  materials  for  the  FY  2001 
1890  Institution  Capacity  Building 
Grants  Program.  The  materials  will  then 
be  mailed  to  you  (not  e-mailed)  as 
quickly  as  possible. 

T.  What  To  Submit 

An  original  and  seven  (7)  copies  of  a 
proposal  must  be  submitted.  Proposals 
should  contain  all  requested 
information  when  submitted.  Each 
proposal  should  be  typed  on  81/2"  x  11" 
white  paper,  double-spaced,  on  one  side 
of  the  page  only,  and  using  no  type 
smaller  than  12  point  font  size  and  one- 
inch  margins.  Do  not  use  reduced  type 


or  increase  the  density  of  the  lines. 
Applicants  are  cautioned  to  comply 
with  the  20-page  limitation  for  the 
Narrative  section  of  a  teaching  or 
research  proposal.  Reviewers  will  not  be 
required  to  read  beyond  the  20-page 
limit  for  the  Proposal  Narrative  section 
in  evaluating  a  proposal.  All  copies  of 
the  proposal  must  be  submitted  in  one 
package.  Each  copy  of  the  proposal  must 
be  stapled  seciuely  in  the  upper  left- 
hand  comer  (DO  NOT  BIND). 

U.  Where  and  When  To  Submit 

Hand-delivered  proposals  (brought  in 
person  by  the  applicant  or  through  a 
courier  service)  must  be  received  on  or 
before  March  15,  2001,  at  the  following 
address:  1890  Institution  Capacity 
Building  Grants  Program,  c/o  Proposal 
Services  Unit,  Office  of  Extramural 
Programs,  Cooperative  State  Research, 
Education,  and  Extension  Service,  U.S. 
Department  of  Agriculture,  Room  1307, 
Waterfront  Centre  800  9th  Street,  SW., 
Washington,  DC  20024,  Telephone: 
(202)  401-5048. 

Proposals  transmitted  via  a  facsimile 
(fax)  machine  will  not  be  accepted. 

Proposals  submitted  through  the  mail 
must  be  received  on  or  before  March  15, 
2001.  Proposals  submitted  through  the 
mail  shoidd  be  sent  to  the  following 
address:  1890  Institution  Capacity 
Building  Grants  Program,  c/o  Proposal 
Services  Unit;  Office  of  Extramural 
Programs,  Cooperative  State  Research, 
Education,  and  Extension  Service,  U.S. 
Department  of  Agriculture,  STOP  2245, 
1400  Independence  Avenue,  SW., 
Washington,  DC  20250-2245, 
Telephone:  (202)  401-5048. 

For  FY  2001,  Form  CSREES-711, 
"Intent  to  Submit  a  Proposal,"  is  not 
requested  nor  required  for  the  1890 
Institution  Capacity  Building  Grants 
Program. 

V.  Acknowledgment  of  Proposals 

The  receipt  of  all  proposals  will  be 
acknowledged  via  e-mail.  Therefore  it  is 
important  to  include  your  e-mail 
address  on  Form  CSREES-701  when 
applicable.  This  acknowledgment  will 
contain  a  proposal  identification 
number.  C3nce  your  proposal  has  been 
assigned  a  proposal  number,  please  cite 
that  number  in  future  correspondence. 

Done  at  Washington,  D.C.,  this  16th  day  of 
January  2001. 
Colien  Hefferan, 

Administrator,  Cooperative  State  Research, 
Education,  and  Extension  Service. 
(FR  Doc.  01-1720  Filed  1-22-01;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

[CFDA  No.:  84.3051] 

Office  of  Educational  Research  and 
Improvement;  Field-Initiated  Studies 
(RS)  Education  Research  Grant 
Program;  Notice  Inviting  Applications 
for  Second  Competition  of  New 
Awards  for  Fiscal  Year  (FY)  2001 

Purpose  of  Program:  The  Field- 
Initiated  Studies  (FIS)  Education 
Research  Grant  Program  awards  grants 
to  conduct  education  research  in  which 
topics  and  methods  of  study  are 
generated  by  investigators. 

Eligible  Applicants:  Institutions  of 
higher  education;  State  and  local 
education  agencies;  public  and  private 
organizations,  institutions,  and 
agencies;  and  individuals. 

Applications  Available:  February  9, 
2001. 

Application  packages  will  be 
available  by  mail  and  electronically  on 
the  World  Wide  Web  at  the  following 
sites: 
http://www.ed.gov/offices/OERI/FlS/ 

www.ed.gov/GrantApps/ 

Deadline  for  Transmittal  of 
Applications:  AprH  3,  2001. 

Deadline  for  Receipt  of  Letters  of 
Intent:  March  5,  2001. 

Note:  A  Letter  of  Intent  is  optional,  but 
encouraged,  for  each  application.  The  Letter 
of  Intent  is  for  OERI  planning  purposes  and 
will  not  be  used  in  the  evaluation  of  the 
application.  Instructions  for  the  Letter  of 
Intent  will  be  in  the  application  package. 

Estimated  Available  Funds: 
Approximately  $6  million  for  the 
second  FY  2001  FIS  cycle. 

Estimated  Range  of  Awards:  The  size 
of  the  awards  will  be  commenstuate 
with  the  nature  and  scope  of  the  work 
proposed.  In  the  most  recent  FIS 
competition,  the  grant  awards  ranged 
from  approximately  $77,000  to  about 
$660,000  (for  12  months). 

Budget  Period:  12-month  period. 

Project  Period:  12  to  36  months. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Page  Limit:  The  application  narrative 
may  not  exceed  the  equivalent  of  20 
double-spaced  pages,  with  printing  on 
only  one  side  of  8V2  x  11-inch  paper. 
Our  reviewers  will  not  read  any  pages 
of  your  application  that — 

•  Exceed  the  page  limit  if  you  apply 
these  standards;  or 

•  Exceed  the  equivalent  of  the  page 
limit  if  you  apply  other  standards. 

Thus  we  will  remove  all  pages  in 
excess  of  the  20-page  narrative 
maxiinum  or  its  equivalent. 

Note:  We  have  found  that  reviewers  are 
able  to  conduct  the  highest  quality  review 


when  applications  are  concise  and  easy  to 
read.  We  strongly  encourage  applicants  to 
use  a  12-point  or  larger  size  font,  one-inch 
margins  at  the  top,  bottom,  and  both  sides, 
and  pages  numbered  consecutively. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  80.  81.  82.  85. 
86  (part  86  applies  to  IHEs  only).  97.  98. 
and  99.  (b)  The  regulations  in  34  CFR 
part  700. 

Application  Review  Procedures:  On 
September  22,  2000  we  published  in  the 
Federal  Register  (65  FR  57326-57327)  a 
Notice  of  Application  Review 
Procedines  for  New  Awards  for  FY 
2001.  That  notice  will  apply  to  the 
awards  to  be  made  under  this 
announcement. 

SUPPLEMENTARY  INFORMATION:  The  FIS 
Education  Research  Grant  Program  is 
highly  competitive.  Strong  applications 
for  FIS  grants  clearly  address  each  of  the 
applicable  selection  criteria.  They  make 
a  well-reasoned  and  compelling  case  for 
the  national  significance  of  the 
problems  or  issues  that  will  be  the 
subject  of  the  proposed  research,  and 
present  a  research  design  that  is 
complete,  clearly  delineated,  and 
incorporates  sotmd  research  methods.  In 
addition,  the  personnel  descriptions 
included  in  strong  applications  make  it 
apparent  that  the  project  director, 
principal  investigator,  and  other  key 
personnel  possess  training  and 
experience  conunensinate  with  their 
duties. 

The  project  period  of  the  grant  may  be 
from  one  to  three  years.  In  the 
application,  the  project  period  should 
be  divided  into  12 -month  budget 
periods.  Each  12-month  budget  should 
be  clearly  delineated  and  justified  in 
terms  of  the  proposed  activities. 

Collai>oration:  We  encourage 
collaboration  in  the  conduct  of  research. 
For  example,  major  research  imiversities 
and  institutions  may  collaborate  with 
historically  underrepresented 
institutions,  such  as  Historically  ^ack 
Colleges  and  Universities,  Hispanic- 
Serving  Institutions,  and  Tribal  Colleges 
and  Universities. 

For  Applications  Contact:  Education 
Publications  Center  (ED  Pubs),  P.O.  Box 
1398,  Jessup,  MD  20794-1398. 
Telephone  (toll  bee):  1-877-433-7827. 
FAX:  (301)  470-1244.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  (toll  free):  1-877- 
576-7734. 

You  may  also  contact  ED  Pubs  at  its 
web  site: 
http://www.ed.gov/pubs/edpubs.html 

Or  you  may  contact  ED  Pubs  at  its  E- 
mail  address: 


Edpubs@inet.ed.gov 

If  you  request  an  application  from  ED 
Pubs,  be  sure  to  identify  this 
competition  as  follows:  CFDA  Number 
84.305T. 

FOR  FURTHER  INFORMATION  CONTACT: 

Elizabeth  Payer,  Field-Initiated  Studies 
Education  Research  Grant  Program, 
Office  of  Educational  Research  and 
Improvement,  U.S.  Department  of 
Education,  555  New  Jersey  Avenue. 
NW..  Washington,  DC  20208-5645. 
Telephone:  (202)  219-1310  or  via 
Internet: 
Elizabeth_Payer@ed.gov 

Or  you  may  contact  Beth  Fine,  at  the 
same  program  cuid  address,  but  use  the 
following  zip  code:  20208-5521. 
Telephone:  (202)  219-1323  or  via 
Internet: 
Beth_Fine@ed.gov 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  dociunent  in  an  alternative 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  program  contact  persons 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  by  contacting 
that  person.  However,  the  Department  is 
not  able  to  reproduce  in  an  alternative 
format  the  standard  forms  included  in 
the  application  package.  * 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Dociunent  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 
http//ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 

To  use  PDF,  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  either  of  the  previous  sites.  If  you 
have  questions  about  using  PDF,  call  the 
U.S.  Government  Printing  Office  (GPO). 
toll  free,  at  1-888-293-6498  or  in  the 
Washington,  DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at: 

http://www.access.gpo.gov/nara/ 
index.html 

Program  Authority:  20  U.S.C. 
6031(c)(2)(B). 
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Dated:  January  17,  2001. 

C.  Kent  McGuire, 

Assistant  Secretary  for  Educational  Research 
and  Improvement. 

[FR  Doc.  01-1972  Filed  1-22-01;  8:45  am) 
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2252,  2256,  2811, .281 7, 

4661 

7 2256,2821 

20 1040 

25 .r.1040 

53 2144 

54 1378,  1843 

301 725.  2144.  2257,  2261, 

2817 

602 280,  2144,  2219,  2241, 

2252,4661 
PrapoMd  RutaK 

1 66,  76,  315,  319,  747,  748, 

1066.  1923,  2373,  2852, 
2854.  3888,  3903,  3916, 
3920,  3924,  3925,  3928, 
3954.4738,4746,4751, 
5754 

7 2856 

31 3925,  3956 

53 2173 

54 1421.  1435.  1437,  3928 

301 77,  749,  2173,  2373, 

2854,3959 
601 3954 


27CFR 

17 


.5468 


18 

5469 

20 

5472 

21 

22 

5472 

5472 

25     

5477 

30 

5480 

28CFR 

Ch.  VIH „ 

16 

25 — — 

29CFR 

4 

...> 1259 

6470 

6471 

5328 

1904 

5916 

1910  

5318 

1926 

5196 

1952 _ 

5916 

1956 

2265 

2590 - 

1378 

4022 

2822 

4044 

?W 

PropoMd  miinc 
552 

5481 

2590 

1421 

4003 

2857 

4007 

2857 

4071 

2857 

30CFR 

PropoMdRulM: 

57 

5526 

72 

5526 

256 

1277 

870 

6511 

914 

2374 

931 

4672 

944        

1616 

948    

...335,  2866 

31CFR 

501 

2726 

538                 

2726 

540 

3304 

545 

2726 

PrapoMd  Rutos: 
10 

3276 

32CFR 

Prepo— d  Rul— : 

326 

1280 

33CFR 

66 

8 

95 

1859 

100 

117 1045,1262, 

1863,3466 
155         

.1044,  1580 
1583,  1584, 
6474,  7402 
3876 

165 

.6476,  6477 

177 : 

1859 

323 

4550 

Proposad  Rutes: 

117 1281 

167 

1923,6516 
6517 

207 

7436 

34CFR 

300 

1474 

361 

606     . .- 

.4380,  7250 
1262 

38CFR 

7 

6519 

219... 

1864 
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212 3206 

261 3206 

294 3244 

295 3206 

PropoMd  RuIm: 

7 1069,6519 


38CFR 


Rutos: 


.2376 


MCFR 

B 3770,  6481 , 

31 3782 

35 1726,  2823,  3782 

PZ 8,  586,  634,  666,  730, 

1046,  1866,  1868,  1871 

63 1263,  1584,  3180,  6922 

69 5002 

70 16 

80 5002 

61 1266 

82 1462 

86 5002 

136 3466 

141 2273.  3466.  3466,  6922 

142 3770,6922 

143 3466 

180 .296,  298,  1242,  1592, 

1875,  2308 

232 4550 

271 22.  23,  28,  33,  733 

372 4500 

435 6850 

745 1206,  1726 

1610 1050 

Prdpoasd  Rulas: 

2 2870 

52 1796,  1925,  1927,  4756, 

6524 

63 1618 

70 84,85 

122 .2960,5524 

123 4768 

136 3526 

41 3526 

43 3526 

271 85,86 

300 2380 

412 .2960,5524 

413 424 

433 424 

438 424 

463 424 

464 424 

467 424 

471 424 

745 7208 

41  CFR 

101-6 5362 

101-17 5362 

101-18 .....5362 

101-19 5362 

101-20 5362 

101-33 5362 

101-47 5362 

102-71 5362 
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102-72 5362 

102-73 5362 

102-74 5362 

102-75 5362 

102-76 5362 

102-77 5362 

102-78 5362 

102-79 5362 

102-80 5362 

102-81 5362 

102-82 5362 

301 6482 

42  CFR 

8 4076 

400 _ eE28 

411 856,3497 

413 1599,  3358,  3497 

416 4674 

422 „ 3358 

424 856 

430 6228 

431 2490,6228 

433 2490 

434 6228 

435 2316.  2490,  6228 

436 2490 

438 6228 

440 6228 

441 7148 

447..„ 3148,6228 

457 2490 

482 4674 

483 7148 

485 4674 

489. 1599,3497 

PropoMd  RuIm: 

413 3377 

43  CFR 

3100 ..1883 

3106 1883 

3108 1883 

3130 1883 

3160 1883 

3162 1883 

3165 1883 

44  CFR 

64 2825 

65 1800 

Propo— dRu>— ; 

67 1618 

45  CFR 

46 - 3878 

146 1378 

1310 5296 

Propo— d  Rules: 

146 1421 

46  CFR 

Propoaad  Rutos: 

66 2385 

110 1283 

111 1283 


47  CFR 

1 33,  2322,  3499,  6483 

2 7402 

15 7402 

51 .2335 

64 _ 2322 

68 2322 

73 737,  2336.  3883,  3884 

74 3884 

76 7410 

90 .33 

301 4771 

ProposMl  RutaK 

1 86,  341,  1622 

2 341.  7438.  7443 

3 1283 

5 _ 1283 

25 3880 

64 1622 

73 .2395,2396 

90 „ 86,7443 

48  CFR 
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1 1117.2140 

2 .2117 

3 .2117 

4 .2117 
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37 .2117 

39 2117 
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47 2117 

48 2117 

49 2117 

50 2117 

52 .2117,5349 

53....: 2140 

Ch.  3 4220 


PropoMd  Ru4— : 

2 7186 

7 7186 

8 .2752 

10 7186 

11 7186 

12 7188 

39 7188 

52 .2752 

931 4616 

970 .4816 

49  CFR 

1 .2827 

40 3884 

213 1884 

229 4104 

231 4104 

232 4104 

390 .2756 

575 3388 

1247 1051 

PropoMd  Rutas: 

10 1294 

171 6942 

172 6942 

173 6842 

174 2870 

177 2870.6942 

178 6942 

214 1990 

229 136 

385 .2787 

390 .2787 

398 2767 

534 6527 

554 6535 

567 90 

571 968,3527 

573 6535 

576 6535 

591 90 

592 90 

594 90 

50  CFR 

13 6483 

17 2828,6483 

18 1901 

20 737,  1052 

86 5282 

223 1601 

229 2336,  5489 

600 2338 

635 55,  1907 

660 2338 

679 742,  1375,  3502.  7278, 

7327 
PropoMd  RuIm: 

17 345,  1295.  1628.  1631, 

1633,  3964.  4782,  4783 

216 2872 

229 „.6549 

648 91,  1634 

660..; 1945,2873 

679 3976 
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REMINDERS 

The  items  in  this  list  were 
edHorially  compiled  as  an  aid 
to  Federal  Register  users. 
lfx:lusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GCHNG  INTO 
EFFECT  JANUARY  23, 
2001 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Satellite  Home  Viewer 
Improvement  Act:  broadcast 
signal  carnage  issuesand 
retransmission  consent 
issues;  published  1-23-01 
NUCLEAR  REGULATORY 
COMMISSION 
Production  and  utilization 
facilities:  domestic  licensing: 
Nudear  power  reactors — 
Event  reporting 
requirements;  put}(ished 
10-25-00 

TREASURY  DEPARTMENT 
Customs  Service 

Merchandise,  special  classes: 
Archaeological  arxl 
ethnological  material 
from — 

Italy;  pre-Classical, 
Classical,  and  Imperial 
Roman  periods; 
published  1-23^1 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 

DEPARTMENT 

Animal  and  Plant  Health 

Inspection  Service 

Animal  welfare: 
Dogs  intended  for  hunting, 
breeding,  or  security 
purposes;  dealer  licensing 
and  inspection 
requirements;  comments 
due  by  2-2-01;  put}lished 
12-4-00 
Interstate  transportation  of 
animal  products 
(quarantine): 
Brucellosis  in  cattle —  ,. 
State  arxj  area 
classifications; 
comments  due  by  2-2- 
01;  published  12-4-00 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Service 

Meat  and  poultry  Inspection: 
On-line  antimicrobial 
reprocessing  of  pre-chill 


poultry  carcasses; 
performance  standards; 
comments  due  by  1-30- 
01;  published  12-1-00 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollution  control: 
Interstate  ozone  transport 
reduction — 

Nitrogen  oxides  budget 
trading  program; 
Section  126  petitions; 
findings  of  significant 
contritxjtion  and 
rulemaking;  comments 
due  by  1-30-01; 
published  12-21-00 
State  operating  permits 
programs — 
Washington;  comments 
due  by  2-1-01; 
published  1-2-01 
Washington;  comments 
due  by  2-1-01; 
put>llstied  1-2-01 
Hazardous  waste  program 
authorizations: 
Florida;  comments  due  by 
2-1-01;  published  1-2-01 
Louisiana;  comments  due  by 

2-1-01;  published  1-2-01 
Oktahoma;  comments  due 
by  2-1-01;  published  1-2- 
01 
Superfund  program: 
National  oil  and  hazardous 
substarKes  contingerKy 
plan — 

National  priorities  list 
update;  comments  due 
by  1-30-01;  put>lished 
12-1-00 
Toxic  chemical  release 
reporting;  community-right- 
to-know — 

DiisorKXiyI  phthalate 
category;  comments 
due  by  2-2-01; 
published  11-21-00 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Radk)  and  television 
broadcasting: 

Personal  attack  and  political 
editorial  rules;  repeal  or 
modification;  comments 
due  by  1-31-01;  published 
10-11-00 
Radio  statkxis;  table  of 
assignments: 

North  Carolina  and  Virginia; 
comments  due  t)y  1-29- 
01;  published  12-19-00 
FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 
Non-complex  institutions; 
simplified  capital  framework; 
comments  due  by  2-1-01; 
published  11-3-00 
FEDERAL  RESERVE 
SYSTEM 

Bank  holding  companies  and 
ctiange  In  bank  control 
(Regulation  Y): 


Financial  sut>skiiaries; 

comments  due  by  2-2-01; 

published  1-3-01 
Non-complex  institutk>ns; 
simplified  capital  tranfieworit; 
comments  due  by  2-1-01; 
published  11-3-00 

FEDERAL  TRADE 
COMMISSION 

Fair  Credit  Reporting  Act: 
Information  sharing  with 
affiliates;  Interpretations; 
comments  due  by  1-31- 
01;  published  12-22-00 
Textile  Fiber  Products 
ldentifk:atk>n  Act: 
Synterra;  new  generic  fiber 
name  and  definition; 
comments  due  by  1-29- 
01;  published  11-17-00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Rnancing 
Administration 

MedKare: 
Inpatient  rehabilitation 
facilities;  prospectiive 
payment  system; 
comments  due  by  2-1-01; 
published  12-27-00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Protection  of  research 
misconduct  whistlet}lowers; 
Put)lic  Health  Service 
standards;  comments  due 
by  1-29-01;  published  11- 
28-00 
INTERIOR  DEPARTMENT 
Fish  and  WildHta  Service 
Endangered  and  threatened 
species: 

Tidewater  goby;  nortfiem 
populations;  comments 
due  by  2-2-01;  published 
1-3-01 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 
West  Virginia;  comments 
due  by  2-2-01;  published 
1-3-01 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 

ImmlgratKin: 
Deportation  proceedings; 
relief  for  certain  aliens; 
comments  due  by  1-29- 
01:  published  11-30-00 

JUSTICE  DEPARTMENT 

Parole  Commission 

Federal  prisoners;  paroling 
and  releasing,  etc.: 

District  of  Columbia  Code — 


Supervision  of  released 
prisoners  serving  terms 
of  supervised  release; 
comments  due  by  1-30- 
01;  published  11-24-00 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Pollution,  etc.: 
Marine  casualties;  reporting 

requirements;  comments 

due  by  1-31-01;  published 

11-2-00 
Ports  and  waterways  safety: 
Gulf  of  MexkX);  shipping 

safety  fairways  and 

anchorage  areas; 

comments  due  by  1-29- 

01;  published  12-28-00 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Aircraft; 
Life-limited  aircraft  parts; 

safe  disposition; 

comments  due  by  1-30- 

01;  published  10-2-00 
Airworthiness  directives: 
Airtxjs;  comments  due  t>y  1- 

29-01;  published  12-28-00 
Boeing;  comments  due  by 

1-29-01;  published  11-28- 

00 
Bomt)ardier;  comments  due 

by  1-30-01;  published  1-5- 

01 
Cessna  Aircraft  Co.; 

comments  due  by  2-2-01; 

published  12-29-00 
DG  Flugzeugbau  GmbH; 

comments  due  by  2-1-01; 

published  12-27-00 
Domier,  comments  due  by 

2-1-01;  published  1-2-01 
Eurocopter  France; 

comments  due  by  1-30- 

01;  published  12-1-00 
McDonnell  Douglas; 

comments  due  by  1-29- 

01;  published  11-28-00 
Airworthiness  standards: 
Special  condittons — 

DesSault  Aviation  Mystere- 
Fakx>n  50  airplanes; 
comments  due  by  2-2- 
01;  published  1-3-01 
Restricted  areas;  comments 
due  by  2-1-01.;  published 
12-18-00 

TRANSPORTATION 
DEPARTMEffT 
National  Highway  Traffic 
Safety  Administration 

Importatkxi  of  vehicles  and 
equipment  sut>iect  to 
Federal  safety,  bumper,  and 
ttieft  prevention  staridards: 
Vehicles  originally 
manufactured  for  sale  in 
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Canada;  importation 
expedited;  comments  due 
by  2-1-01;  published  1-2- 
01 

Motor  vehk:le  safety 
standards: 

Tire  labeling  improvement  to 
assist  in  identifying  tires 
ttiat  are  being  recalled; 
comments  due  by  1-30- 
01;  published  12-1-00 

TRANSPORTATION 

DEPARTMENT 

Research  and  Special 

Programs  Administration 

Hazardous  materials 
transportation: 

Registration  fees;  temporary 
reductkxi;  comments  due 

;       by  2-2-01;  published  12-7- 
00 


TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 

Non-complex  institutions; 
simplified  capital  frameworic; 
comments  due  by  2-1-01; 
published  11-3-00 

TREASURY  DEPARTMENT 
Intemal  Revenue  Service 

Procedure  and  administration: 
Subsidiary  corporations; 
entity  classifk:ation, 
elective  changes  (cfieck 
the  box  regulations); 
comments  due  by  2-2-01; 
pubHshed  1-17-01 

TREASURY  DEPARTMENT 

Rnancial  subsidiaries; 
comments  due  by  2-2-01 ; 
published  1-3-01 


TREASURY  DEPARTMENT 
Thrift  Supervision  Office 

Norwxxnplex  institutions; 
simplified  capital  framework; 
comments  due  by  2-1-01; 
published  11-3-00 

UST  OF  PUBLIC  LAWS 

Note:  The  List  of  Publk:  Laws 
for  ttie  loeth  Congress, 
Second  Session  has  been 
completed  and  wilt  resume 
when  biUs  are  enacted  into 
publw  law  during  the  next 
session  of  Congress. 

A  cumulative  List  of  Publk: 
Laws  was  published  in  Part  II 
of  the  Federal  Register  on 
January  16,  2001. 


PuliHc  Laws  Elactronlc 
Notification  Service 
(PENS) 


Note:  PENS  will  resunrie 
sennce  when  biUs  are  enacted 
into  law  during  the  next 
session  of  Congress. 

This  servk»  is  strictly  for  E- 
mail  nolifk^atkxi  of  new  laws. 
The  text  of  laws  is  not 
available  through  this  servwe. 
PENS  cannot  resporxj  to 
spectfk:  inquiries  sent  to  this 
address. 


you  like 
to  know. . . 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federed  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
nwy  wish  to  subscril>e  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 


■r*A 


ISA  •  List  of  CFR  Sections  Affected 

The  LSA  (Lis*  of  CFR  Sectwos  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  pot>iished  in  Vne  Federal  Register. 
The  LSA  is  issued  monttity  in  cumulative  form. 
Entries  Indicate  tfie  nature  o*  the  changes- 
such  as  revised,  removed,  or  corrected. 
$31  per  year. 

F«deral  Register  Index 

The  index,  covering  the  contents  of  the 
daty  Federal  Register,  Is  issued  monlMy  in 
cumulative  form.  Entries  are  earned 
primarily  urxler  the  names  of  ttie  issuing 
agencies.  Significant  sutijects  are  carried 
as  cross-references. 
$28  per  year. 


A  OnSng  md  a  indudad  m  each  publication  which  lists 
Ftdar^  fiagiater  page  numtiers  with  th»  date  of  puUicalion 
in  the  Federal  fiegisler. 


Superintendent  of  Docunients  Subscription  Order  Forai 


OfdBF  PitmMing  CoJ>' 

♦5421 


I    I  YES.  enter  the  following  indicated  subscriptions  for  one  year 


LSA  (List  of  CFR  Sections  Affected).  (LCS)  for  $31  per  year. 
.  Federal  Register  Index  (FRUS)  $28  per  year. 


Charge  your  order.  jSKlFfB^ 

IfEaeylW^mmd 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Company  or  personal  name 

(Plea.se  type  or  print) 

Additional  address/attention  line 

Street  address 

City.  State.  ZIP  code 

Daytime  pJ»ne  including  area  code 

Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Please  Choose  Method  of  Payment: 

I     I  Check  Payable  to  the  Superintendent  of  Documents 
n  GPO  Deposit  Account         I     I     I     I     I     1     I    I'D 


r~1  VISA       Cn  MasteiCard  Account 

I     I     I     I     I     I     I     I 


Thank  you  for 

(Credit  card  expiration  date)  your  order! 


I>iin:hase  order  numt)er  (optional) 

Mv  «c  XHlie  jaurnanieAHldfns  avaiaijie  ID  odier 


YES    NO 


Authorizing  Signature 

Mail  To:  Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOOUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  tlje  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


APR    SMITH212J 

JOHN    SMITH 

212    MAIN    STREET 

FORRSTVILLE   MD    20704 


DEC97R  I 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


•  AFRDO    SMITH212J 

•  JOHN    SMITH 

:  2:2    MAIN    STREET 

:  FORESTVILLE   MD    20704 


DEC97RI 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9373. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


Ofder  Processing  Code 

*  5468 


Superintendent  of  Documents  Subscription  Order  Form 

Ctiarge  your  order. 
It's  Easy! 
Q  YES,  enter  my  subscription{s)  as  foUows:  To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 

of  CFR  Sections  Affected  (LSA).  at  $697  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $638  each  per  year. 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling,  and  is  subject  to  change. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
.  applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Farm  Service  Agency 

Rural  Business-Cooperative  Service 

Rural  Housing  Service 

Rural  Utilities  Service 

7  CFR  Parts  761,  762, 1901, 1941, 1943, 
1945, 1955,  and  1965 

RIN  0560-AG15 

Loan  Limitations  and  Cash  Flow 
Requirements  for  Farm  Service 
Agency  Guaranteed  Loans 

agency:  Farm  Service  Agency,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  amends  the  Fann 
Service  Agency  (FSA)  guaranteed  loan 
regulations  to  remove  the  requirement 
that  the  Agency  consider  the  costs  of 
replacing  capital  items  when 
considering  whether  a  guaranteed  loan 
customer  has  adequate  capacity  for  debt 
service.  Also,  this  rule  provides  for  the 
adjustment  of  maximum  guaranteed 
loan  limits  annually  based  on  an  index 
of  prices  paid  by  farmers  and  moves  all 
loan  limitation  provisions  to  part  761. 
Finally,  this  rule  updates  and  clarifies 
provisions  in  the  guaranteed  loan 
regulation. 

DATES:  Effective  on  February  23,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  contact  Phillip 
Elder.  Senior  Loan  Officer,  FSA.  USDA, 
Farm  Loan  Programs  Loan  Servicing 
Division,  Room  696fr-S,  STOP  0523. 
1400  Independence  Avenue.  SW, 
Washington,  DC  20250-0523,  telephone 
(202)690-4012. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  was  reviewed  by  the  Office 
Jf  Management  and  Budget  imder 


Executive  Order  12866  and  has  been 
determined  to  be  significant. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act.  Public  Law  96-534.  (5 
U.S.C.  601),  the  undersigned  has 
determined  and  certified  by  signature 
on  this  document  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities. 
FSA  program  participants  are 
predominantly  family  sized  farmers  and 
ranchers  and,  as  defined  by  the  U.S. 
Small  Business  Administration, 
approximately  98  percent  of  all  farmers 
are  classified  as  small  businesses.  Still, 
this  rule  does  not  involve  a  new  or 
expanded  program  and  the  provisions  in 
this  rule  will  not  impact  a  substantial 
number  of  small  entities  to  a  greater 
extent  than  large  entities.  The  intent  of 
this  rule  is  to  reduce  confusion  and 
implement  legislation.  Program 
participation  is  voluntary  and  requires 
no  direct  action  on  the  part  of  small 
entities.  Thus,  large  entities  are  subject 
to  these  rules  to  the  same  extent  as 
small  entities.  Therefore,  a  regulatory 
flexibility  analysis  was  not  performed. 

Environmental  Impact  Statement 

It  is  the  determination  of  FSA  that 
this  action  is  not  a  major  Federal  action 
significantly  affecting  the  environment. 
Therefore,  in  accordance  with  the 
National  Environmental  Policy  Act  of 
1969.  Public  Law  91-190,  and  7  CFR 
part  1940.  subpart  G.  an  Environmental 
Impact  Statement  is  not  required. 

Executive  Order  12988 

This  rule  has  been  reviewed  in 
accordance  with  E.O.  12988.  Civil 
Justice  Reform.  In  accordance  with  that 
Executive  Order:  (1)  All  State  and  local 
laws  and  regulations  that  are  in  conflict 
with  this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule  except  that  these  changes  apply  to 
loans  guaranteed  prior  to  the  effective 
date  of  the  rule;  and  (3)  administrative 
proceedings  in  accordance  with  7  CFR 
parts  11  and  780  must  be  exhausted 
before  requesting  judicial  review. 

Executive  Order  12372 

The  notice  related  to  7  CFR  part  3015. 
subpart  V  (48  FR  29115.  June  24.  1983) 
foimd  the  programs  and  activities 
within  this  rule  are  excluded  fi-om  the 
scope  of  Executive  Order  12372.  which 


requires  intergovernmental  consultation 
with  State  and  local  officials. 

Executive  Order  13132 

It  has  been  determined  under  section 
1(a)  of  Executive  Order  13132. 
Federalism,  that  this  rule  does  not  have 
sufficient  implications  to  warrant 
consultation  with  the  States.  The 
provisions  contained  in  this  rule  will 
not  have  a  substantial  direct  effect  on 
States,  or  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  various  levels  of 
government. 

Unfiinded  Mandates 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  requires 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  or  the  private 
sector.  Agencies  generally  must  prepare 
a  written  statement,  including  a  cost/ 
benefit  assessment,  for  proposed  and 
final  rules  with  "Federal  mandates"  that 
may  result  in  expenditures  of  $100 
million  or  more  in  any  1  year  for  State, 
local,  or  tribal  governments,  in  the 
aggregate,  or  to  the  private  sector. 
UMRA  generally  requires  agencies  to 
consider  alternatives  and  adopt  the 
more  cost-effective  or  least  biudensome 
alternative  that  achieves  the  objectives 
of  the  rule. 

The  rule  contains  no  Federal 
mandates,  as  defined  by  title  II  of  the 
UMRA,  for  State,  local,  and  tribal 
governments  or  the  private  sector.  Thus, 
this  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
UMRA. 

Paperwork  Reduction  Act 

The  amendments  to  7  CFR,  chapters 
Vn  and  XVin,  contained  in  this  final 
rule  require  no  revisions  to  the 
information  collection  requirements  that 
were  previously  approved  by  0MB 
imder  control  nimibers  0560-0155, 
0560-0157,  0560-0158,  and  0560-0162. 
This  change  will  not  affect  the  number 
of  respondents  or  the  burden  hours 
approved  under  these  or  any  other 
control  numbers. 

Federal  Assistance  Program 

These  changes  affect  the  following 
FSA  programs  as  listed  in  the  Catalog  of 
Federal  Domestic  Assistance: 

10.406 — Farm  Operating  Loans 
10.407 — Farm  Ownership  Loans 
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Discussion  of  the  Final  Rule 

This  rule  primarily  amends  the 
regulations  under  7  CFR  part  762 
"Guaranteed  Farm  Loans"  that  govern 
the  guaranteed  farm  loan  programs  of 
FSA.  Part  762  was  published  as  a  final 
rule  on  February  12. 1999  (64  FR  7358- 
7403),  to  replace  the  former  regulations 
for  FSA  guaranteed  farm  loans  and 
those  of  its  predecessor  Agency,  the 
Farmers  Home  Administration  (FmHA). 
FmHA  was  abolished  by  the  Department 
of  Agriculture  Reorganization  Act  of 
1994  (Public  Law  103-154,  October  13. 
1994).  Since  publication  of  part  762. 
legislation  has  deleted  some  of  the 
regulation's  requirements  and  changed 
how  others  are  administered.  Also, 
implementation  of  the  regiUation  in 
USDA  field  offices  has  prompted  the 
clarification  of  some  provisions.  For 
example,  provisions  that  require  the 
lender  to  execute  a  modification  of  the 
guarantee  in  certain  instances  are 
amended  to  state  that  any  modification 
of  the  guarantee  also  must  be  executed 
by  FSA.  Another  example  is  the  removal 
of  extraneous  provisions  in  §  762.150 
that  limit  when  a  loan  with  interest 
assistance  can  be  considered  for 
restructuring. 

This  nde  removes  the  provision  that 
requires  an  applicant  to  have  a  "positive 
cash  flow."  with  a  10-percent  margin 
above  debt  service  requirements  in 
order  to  be  eUgible  for  a  guaranteed 
loan.  Consistently,  this  rule  also 
removes  the  requirement  for  a  cash  flow 
margin  in  order  to  be  approved  for 
interest  assistance  and  annual 
continuation  of  interest  assistance 
subsidy.  The  10-percent  margin 
requirement  is  removed  in  accordance 
with  §  3019  of  the  1999  Emergency 
Supplemental  Appropriations  Act 
(Public  Law  106-31,  May  21,  1999). 
which  revised  §  339(b)  of  the 
Ck>nsolidated  Farm  and  Rural 
Development  Act  (7  U.S.C.  1989  et  seq.) 
(CONACT)  to  remove  the  words, 
"including  expenses  of  replacing  capital 
items  (determined  after  taking  into 
accoimt  depreciation  of  the  items)"  from 
its  debt  service  margin  requirement.  The 
Agency  will  instead  require  lenders  to 
certify  that  guaranteed  loan  applicants 
demonstrate  only  a  "feasible  plan,"  a 
term  that  is  defined  in  §  762.102  as  the 
ability  to  cash  flow  (meet  debts  and 
other  expenses),  but  requiring  no  capital 
replacement  margin. 

Also,  this  rule  amends  the  Agency 
regulations  that  govern  the  size  of  loan 
that  may  be  guaranteed  by  the  Agency. 
Section  806  of  the  Agricidture,  Rural 
Development,  Food  and  Drug 
Administration,  and  Related  Agencies 
Appropriations  Act,  1999  (Public  Law 


105-277.  October  21,  1998)  (1999  Act) 
amended  the  guaranteed  loan  limits  of 
§§  305  and  313  of  the  CONACT.  The 
1999  Act  adjusted  the  limitations  on  the 
amount  of  farm  ownership  and  farm 
operating  loans  based  on  the  rate  of 
inflation  applicable  to  the  fiscal  year. 
This  percentage  change  in  the  maximum 
loan  size  is  determined  by  the 
percentage  change  in  the  Prices  Paid  by 
Farmers  Index  as  compiled  by  the 
USDA,  National  Agricultiual  Statistics 
Service.  The  Agency  is  implementing 
this  change  by  publishing  a  new  section 
for  all  updated  loan  limitations  at  7  CFR 
761.8  (General  and  Administrative)  and 
deleting  the  dollar  loan  maximum 
provisions  in  7  CFR  762.122, 1941.29, 
1943.29,  1943.79.  and  1945.163.  The 
new  section  refers  to  direct  and 
guaranteed  Soil  and  Water  loans,  which 
are  no  longer  being  funded.  However,  a 
few  such  loans  are  outstanding. 

Other  conforming  changes  are  being 
made  to  provisions  governing  loan 
limitations,  and  Agency  approval 
authorities  are  being  removed  as 
obsolete  and  unnecessary,  in  7  CFR 
parts  1901, 1941, 1943,  1945, 1955,  and 
1965.  Tables  of  loan  approval 
authorities  by  official  title  and 
maximum  loan  amount  will  still  be 
available  at  each  local  Agency  office. 

In  accordance  with  5  U.S.C.  553,  the 
Agency  has  determined  that  a  notice  or 
proposed  rule  is  unnecessary  for  the 
clarifications  and  amendments  made  in 
this  rule  because  they  involve 
nondiscretionary  statutory  requirements 
and  clarifications  of  current  Agency 
policy,  not  substantive  revisions  to 
program  requirements. 

List  of  Subjects 

7  CFR  Part  761 

Accounting,  Agricidture,  Loan 
programs — agriculture.  Rural  areas. 

7  CFR  Part  762 

Agriculture,  Loan  programs — 
agriculture.  Reporting  and 
recordkeeping  requirements. 

7  CFR  Part  1901 

Agriculture,  Authority  delegations. 
Grant  programs — agriculture. 

7  CFR  Part  1941 

Agriculture,  Crops,  Livestock,  Loan 
programs — agricultiue.  Rural  areas. 
Youth. 

7  CFR  Part  1943 

Agriculture,  Crops,  Loan  programs — 
agriculture.  Recreation,  Water  resources. 

7  CFR  Part  1945 

Agriculture.  Disaster  assistance.  Loan 
programs — agriculture. 


7  CFR  Part  1955 

Agriculture,  Foreclosure,  Government 
property,  Loan  programs — agriculture. 
Sale  of  govenunent  acquired  property, 
Surplus  govenunent  property. 

7  CFR  Part  1965 

Accounting,  Foreclosure,  Loan 
programs — agriculture,  Rural  areas. 

Accordingly.  7  CFR  is  amended  as 
follows: 

PART  761— GENERAL  AND 
ADMINISTRATIVE 

1.  The  authority  citation  for  part  761 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301.  7  U.S.C.  1989. 

Subpart  A— General  Provisions 

2.  Section  761.8  is  added  to  read  as 
follows: 

§761.8    Loanlimitations. 

(a)  Dollar  limits.  The  outstanding 
principal  balances  for  a  farm  loan 
applicant  or  anyone  who  will  sign  the 
promissory  note  cannot  exceed  the 
following: 

(1)  Farm  Ownership  loans.  Beginning 
Farmer  Down  payment  loans  and  Soil 
and  Water  loans: 

(i)  Direct— $200,000: 

(ii)  Guaranteed— $731,000  (Fiscal 
Year  2001); 

(iii)  Any  combination  of  a  direct  Soil 
and  Water  loan,  direct  Farm  Ownership 
loan,  guaranteed  Soil  and  Water  loan, 
jand  guaranteed  Farm  Ownership  loan — 
$731,000  (Fiscal  Year  2001); 

(2)  Operating  loans: 
(i)  Direct— $200,000 

(ii)  Guaranteed— $731,000  (Fiscal 
Year  2001) 

(iii)  Any  combination  of  a  direct 
Operating  loan  and  guaranteed 
Operating  loan— $731,000  (Fiscal  Year 
2001): 

(3)  Any  combination  of  guaranteed 
Farm  Ownership  loan,  guaranteed  Soil 
and  Water  loan,  and  guaranteed 
Operating  loan— $731,000  (Fiscal  Year 
2001); 

(4)  Any  combination  of  direct  Farm 
Ownership  loan,  direct  Soil  and  Water 
loan,  direct  Operating  loan,  guaranteed 
Farm  Owmership  loan,  guaranteed  Soil 
and  Water  loan,  and  guaranteed 
Operating  loan— $931,000  (Fiscal  Year 
2001); 

(5)  Emergency  loans— $500,000; 

(6)  Any  combination  of  direct  Farm 
Ownership  loan,  direct  Soil  and  Water 
loan,  direct  Operating  loan,  guaranteed 
Farm  Ownership  loan,  guaranteed  Soil 
and  Water  loan,  guaranteed  Operating 
loan,  and  Emergency  loan — $1,431,000 
(Fiscal  Year  2001). 
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(b)  Adjustment.  The  dollar  limits  of 
guaranteed  loans  will  be  adjusted  each 
fiscal  year  based  on  the  percentage 
change  in  the  Prices  Paid  by  Farmers 
Index  as  compiled  by  the  USDA, 
National  Agricultural  Statistics  Service 
(NASS). 

(c)  Une  of  credit  advances.  The  total 
dollar  amount  of  guaranteed  line  of 
credit  advances  and  income  releases 
cannot  exceed  the  total  estimated 
expenses,  less  interest  expense,  as 
indicated  on  the  borrower's  cash  flow 
budget,  imless  the  cash  flow  budget  is 
revised  and  continues  to  reflect  a 
feasible  plan. 

PART  762— GUARANTEED  FARM 
LOANS 

3.  The  authority  citation  for  part  762 
I  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301,  7  U.S.C.  1989. 

4.  In  §  762.102  the  definition  of 
Positive  cash  flow"  is  removed  and  the 

definition  of  "Feasible  plan"  is  revised 
to  read  as  follows: 


{762.102    AbtMwiations  and  (toflnWons. 

***** 

(b)*  '  * 

Feasible  plan.  A  plan  is  feasible  when 
a  borrower  or  applicant's  cash  flow 
budget  indicates  that  there  is  sufficient 
cash  inflow  to  pay  all  cash  outflow  each 
year  during  the  term  of  the  loan.  If  a 
loan  approval  or  restructuring  action 
exceeds  one  production  cycle  and  the 
planned  cash  flow  budget  is  atypical 
due  to  cash  or  inventory  on  hand,  new 
enterprises,  carryover  debt,  atypical 
planned  purchases,  important  operating 
changes,  or  other  reasons,  a  cash  flow 
budget  must  be  prepared  that  reflects  a 
typical  cycle.  If  the  request  is  for  only 
one  cycle,  a  feasible  plan  for  only  one 
cycle  is  required  for  approval. 
***** 

5.  Section  762.105  is  amended  by 
removing  and  reserving  paragraph 
(c)(2)(iii)  and  revising  paragraph  (c)(1) 
to  read  as  follows: 

§762.105    Eligitiility  and  substitution  of 
lenders. 

*        *        •        *        • 

(c)*  *  * 

(1)  The  Agency  approves  of  the 
substitution  in  writing  by  executing  a 
modification  of  the  guarantee  to  identify 
the  new  lender,  the  amount  of  debt  at 
the  time  of  the  substitution  and  any  new 
loan  terms  if  applicable. 


§762.122    [Amended] 

6.  In  §  762.122,  paragraphs  (a)  and  (b) 
are  removed  and  paragraphs  (c),  (d).  (e), 


and  (f)  are  redesignated  as  (a),  (b).  (c). 
and  (d)  respectively. 

7.  Sections  762.125(a)(2).  (a)(3),  (a)(6) 
and  (a)(8)  are  revised  to  read  as  follows: 

§762.125    Financial  fMSibility. 

(a)  *  *  * 

(2)  The  loan  applicant's  proposed 
operation  must  project  a  feasible  plan  as 
defined  in  §  762.102(b). 

(3)  For  standard  eligible  lenders,  the 
projected  income  and  expenses  of  the 
borrower  and  operation  used  to 
determine  a  feasible  plan  must  be  based 
on  the  loan  applicant's  proven  record  of 
production  and  financial  management. 
***** 

(6)  The  cash  flow  budget  analyzed  to 
determine  a  feasible  plan  must  represent 
the  predicted  cash  flow  of  the  operating 
cycle. 

***** 

(8)  When  a  feasible  plan  depends  on 
income  from  other  sources  in  addition 
to  income  frtim  owned  land,  the  income 
must  be  dependable  and  likely  to 
continue. 
***** 

8.  Section  762.142(d)(8)  is  revised  to 
read  as  follows: 

§  762.1 42    Servicing  relatad  to  collataral. 

*        *        *        •      '  » 

(d)*  '  * 

(8)  The  Agency  approves  the  transfer 
and  assumption  by  executing  a 
modification  of  the  guarantee  to 
designate  the  party  that  asstuned  the 
guaranteed  debt,  the  amount  of  debt  at 
the  time  of  the  assimiption,  including 
interest  that  is  being  capitalized,  and 
any  new  loan  terms,  if  applicable. 
***** 

9.  Section  762.145(b)(6)(iv)  is  revised 
to  read  as  follows: 

§762.145    Restructuring  guaranteed  loans. 

***** 

(b)*  *  * 

(6)*  *  * 

(iv)  The  Agency  will  execute  a 
modification  of  guarantee  form  to 
identi^  the  new  loan  principal  and  the 
guaranteed  portion  if  greater  than  the 
original  loan  amounts,  and  to  waive  the 
restriction  on  capitalization  of  interest, 
if  applicable,  to  the  existing  guarantee 
documents.  The  modification  form  will 
be  attached  to  the  original  guarantee  as 
an  addendimi. 


10.  Section  762.146(e)(9)  is  revised  to 
read  as  follows: 

§  762.1 46    Ottwr  servicing  procedures. 

***** 

(e)*  *  * 

(9)  The  Agency  approves  the 
consolidation  by  executing  a 


modification  of  guarantee.  The 
modification  will  indicate  the 
consoUdated  loan  amoimt,  new  terms, 
and  percentage  of  guarantee,  and  will  be 
attached  to  the  originals  of  the 
guarantees  being  consolidated.  If  loans 
with  a  different  guarantee  percentage 
are  consolidated,  the  new  guarantee  will 
be  at  the  lowest  percentage  of  guarantee 
being  consolidated. 
***** 

11.  Section  762.150(a)(1),  (a)(l)(i), 
(b)(2).  (b)(3).  (b)(4)  and  (g)(2)  are  revised 
to  read  as  follows: 

§  762.1 50    Interest  assistance  program. 

(a)  Requests  for  interest  assistance.  (1) 
To  apply  for  interest  assistance  in 
conjunction  with  a  new  request  for 
guarantee,  the  lender  will  submit  the 
following: 

(i)  A  completed  cash  flow  budget  and 
interest  assistance  needs  analysis 
portion  of  the  application  form.  Interest 
assistance  can  be  applied  to  each  loan, 
only  to  one  loan  or  any  distribution  the 
lender  selects;  however,  interest 
assistance  is  only  available  on  as  many 
loans  as  necessary  to  achieve  a  feasible 
plan. 
***** 

(b)  *-  *  *       • 

(2)  The  lender  must  dociunent  that  a 
feasible  plan,  as  defined  in  §  762.102(b), 
is  not  possible  without  reducing  the 
interest  rate  on  the  borrower's  loan  and 
with  the  debt  restructured  over  the  term 
of  repayment. 

(3)  The  lender  must  determine 
whether  the  borrower,  including 
members  of  an  entity,  owns  any 
significant  assets  that  do  not  contribute 
directly  to  essential  family  living  or 
farm  operations.  The  lender  must 
determine  the  market  value  of  these 
assets  and  prepare  a  cash  flow  budget 
based  on  the  assumption  that  the  value 
of  these  assets  will  be  used  for  debt         • 
reduction.  If  a  feasible  plan  can  then  be 
achieved,  the  borrower  is  not  eligible  for 
interest  assistance.  All  interest 
assistance  calculations  will  be  based  on 
the  cash  flow  budget  which  assumes 
that  the  assets  will  be  sold. 

(4)  A  borrower's  new  guaranteed  loan 
is  eligible  for  interest  assistance  if  all 
the  following  conditions  are  met: 

(i)  The  applicant  needs  interest 
assistance  in  order  to  achieve  a  feasible 
plan. 

(ii)  If  significant  changes  in  the 
borrower's  cash  flow  budget  are 
anticipated  after  the  initial  12  months, 
then  the  typical  cash  flow  budget  must 
demonstrate  that  the  borrower  will  still 
have  a  feasible  plan,  following  the 
anticipated  changes,  with  or  without 
interest  assistance. 
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(iii)  If  a  feasible  plan  cannot  be 
achieved,  even  with  other  creditors 
voluntarily  adjusting  their  debts  and 
with  the  interest  assistance,  the  interest 
assistance  request  will  not  be  approved. 
***** 

(g)*  *  * 

(2)  The  loan  will  be  transferred  with 
the  interest  assistance  agreement  only  in 
cases  where  the  transferee  was  liable  for 
the  debt  at  the  time  interest  assistance 
was  granted.  Under  no  other 
circumstances  will  the  interest 
assistance  be  transferred.  If  interest 
assistance  is  necessary  for  the  transferee 
to  achieve  a  feasible  plan,  the  lender 
may  request  such  assistance,  which  may 
be  approved  if  interest  assistance  funds 
are  available  and  the  applicant  is 
eligible.  The  maximum  length  of  the 
agreement  will  be  10  years  firom  the  date 
of  the  first  agreement  covering  a  loan  for 
which  the  transferee  was  liable.  If 
interest  assistance  is  necessary  for  a 
feasible  plan  and  funds  are  not 
available,  the  request  for  assumption  of 
the  Agency  guaranteed  debt  will  be 
denied. 


PART  1901— PROGRAM  RELATED 
INSTRUCTIONS 

12.  The  authority  citation  for  part 
1901  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301,  7  U.S.C.  1989,  42 
U.S.C.  1480. 

Subpart  A— {Reserved] 

13.  Subpart  A  is  removed  and 
reserved. 

PART  1941-OPERATING  LOANS 

14.  The  authority  citation  for  part 
1941  continues  to  read  as  follows: 

Aatfaority:  5  U.S.C.  301,  7  U.S.C.  1989. 

Subpart  A — Operating  Loan  Policies, 
Procedures  and  Autt>or1zation8 

15.  Section  1941.29  is  amended  by 
revising  the  section  heading,  removing 
paragraph  (d),  and  revising  paragraph 
(b)  to  read  as  follows: 

S 1 941  ^    Relationship  between  FSA 
loans,  direct  and  guaranteed. 


(b)  A  direct  OL  may  be  made  to  a 
guaranteed  loan  borrower  provided  the 
requirements  of  7  CFR  761.8  and  all 
other  loan  requirements  are  met. 


PART  1943— FARM  OWNERSHIP,  SOIL 
AND  WATER  AND  RECREATION 

16.  The  authority  citation  for  part 
1943  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301,  7  U.S.C.  1989. 

Subpart  A— Direct  Farm  Ownership 
Loan  Policies,  Procedures  and 
AuttK>rizatlons 

17.  Section  1943.29  is  amended  by 
revising  the  section  heading,  removing 
paragraph  (c),  redesignating  paragraph 
(d)  as  paragraph  (c),  and  revising 
paragraph  (b)  to  read  as  follows: 

§  1 943^    Relationsiiip  between  FSA 
loans,  direct  and  guaranteed. 

***** 

(b)  A  direct  FO  may  be  made  to  a 
guaranteed  loan  borrower  provided  the 
requirements  of  7  CFR  761.8  and  all 
other  loan  requirements  are  met. 

***** 

18.  Section  1943.79  is  removed  and 
reserved. 

f  1943.79    [Reserved] 
PART  1945— EMERGENCY 

■  19.  The  authority  citation  for  part 
1945  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301;  7  U.S.C.  1989. 

Subpart  D — Emergency  Loan  Policies, 
Procedures  and  Authorizations 

20.  In  §  1945.154  paragraph  (a)  is 
amended  by  revising  the  definition  of 
"Approval  official"  to  read  as  follows: 

f  1 945.1 54    Definitions  and  at>breviations. 

***** 

Approval  official.  An  Agency  official 
who  has  been  delegated  farm  loan 
program  loan  approval  authority  in 
accordance  with  the  title  of  the 
employee  and  the  dollar  amount  of  the 
loan  as  set  out  in  tables  available  in  any 
local  Agency  office. 
***** 

21.  Section  1945.163(e)  is  amended  by 
removing  the  last  sentence. 

PART  1955— PROPERTY 
MANAGEMENT 

22.  The  authority  citation  for  part 
1955  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301,  7  U.S.C.  1989,  42 
U.S.C.  1480. 


Subpart  A— Liquidation  of  Loans 
Secured  by  Real  Estate  and 
Acquisition  of  Real  and  Chattel 
Property 

§  1 955.1 0    Voluntary  conveyance  of  real 
property  by  the  borrower  to  the 
Government. 

23.  Section  1955.10(a)(l)(ii)  is 
removed  and  reserved. 

Subpart  C — Disposal  of  Inventory 
Property 

§1955.104    Authorities  and 
responsibilities. 

24.  Section  1955.104(c)  is  removed. 
PART  1965— REAL  PROPERTY 

25.  The  authority  citation  for  part 
1965  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301,  7  U.S.C.  1989,  42 
U.S.C.  1480. 

Subpart  A— Servicing  of  Real  Estate 
Security  for  Farm  Loan  Programs 
Loans  and  Certain  Note-Only  Cases 

§  1965.13    Consent  by  partial  release  or 
ottwrwise  to  sale,  exchange  or  other 
disposition  of  a  portion  of  or  interest  In 
security,  except  leases. 

26.  Section  1965.13  is  amended  by 
removing  paragraph  (e)(1)  and 
redesignating  paragraphs  (e)(2)  and  (3) 
as  (e)(1)  and  (2)  respectively. 

§  1965.27    Transfer  of  real  estate  security. 

°  27.  Section  1965.27(a)  is  removed  and 
reserved. 

Dated:  January  12,  2001. 
Jill  Long  Thompson, 

Under  Secretary  for  Rural  Development. 

Dated:  January  12,  2001. 
August  Schumacher, 
Under  Secretary  for  Farm  and  Foreign 
Agricultural  Services. 
[FR  Doc.  01-1751  Filed  1-23-01;  8:45  am] 
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SUIMIMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD); 
applicable  to  all  Boeing  Model  737-300, 
-400,  and  -500  series  airplanes.  This 
AD  requires,  among  other  actions,  a  one- 
time detailed  visual  hispection  of  the 
fuel  quantity  indicating  system  (FQIS) 
wiring  and  fuel  tubing  on  the  inboard 
side  of  the  right  wing  rib  wing  buttock 
line  (WBL)  227  and  on  the  aft  side  of 
stringer  No.  13  to  determine  if  clearance 
exists  between  the  FQIS  wire  harness 
and  the  refuel  tube  and  tube  coupling, 
and  to  detect  any  loose  or  broken  refuel 
tube  clamp  or  bracket  or  chafing  of  the 
FQIS  wire  harness;  and  corrective 
actions,  if  necessary.  This  action  is 
necessary  to  detect  and  correct  chafing 
and  to  prevent  electrical  contact 
between  the  FQIS  wiring  and  the 
surrounding  structure,  which,  in 
conjunction  with  another  wiring  failure 
outside  the  fuel  tank,  could  result  in  fire 
or  explosion  of  the  fuel  tank.  This  action 
is  intended  to  address  the  identified 
unsafe  condition. 

DATES:  Effective  February  28,  2001. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
28,  2001. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  PO  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW..  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  COfaACT: 
Sherry  Vevea,  Aerospace  Engineer, 
Propulsion  Branch,  ANM-140S,  FAA, 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-1360;  fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Boeing  Model 
737-300,  -400,  and  -500  series 
airplanes  was  published  in  the  Federal 
Register  on  October  3,  2000  (65  FR 
58966).  That  action  proposed  to  require, 
among  other  actions,  a  one-time  detailed 
visual  inspection  of  the  fuel  quantity 
indicating  system  (FQIS)  wiring  and 
fuel  tubing  on  the  inboard  side  of  the 
right  wing  rib  wing  buttock  line  (WBL) 
227  and  on  the  aft  side  of  stringer  No. 
13  to  determine  if  clearance  exists 
between  the  FQIS  wire  harness  and  the 
refuel  tube  and  tube  coupling,  and  to 


detect  any  loose  or  broken  refuel  tube 
clamp  or  bracket  or  chafing  of  the  FQIS 
wire  harness;  and  corrective  actions,  if 
necessary. 

Actions  Since  Issuance  of  Previous 
Proposal 

Since  the  issuance  of  the  notice  of 
proposed  rulemaking  (NPRM),  the  FAA 
has  reviewed  and  approved  Boeing 
Alert  Service  Bulletin  737-28A1168, 
Revision  1,  dated  January  11,  2001.  This 
new  revision  revises  the  format  of 
Boeing  Alert  Service  Bulletin  737- 
28A1168,  dated  September  26,  2000; 
adds  certain  text,  references,  drawings, 
parts  and  materials,  and  notes;  revises  a 
compliance  time;  makes  certain 
technical  changes;  and  adds  certain 
tables  and  figures.  In  addition,  the  hew 
revision  does  not  include  the  procedure 
for  a  permanent  repair  (splicing  the 
wires)  if  any  damage  to  the  wire  harness 
is  detected.  Revision  1  of  the  service 
bulletin  adds  no  additional  work  for  the 
operators. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Requests  To  Remove  or  Change  the 
Compliance  Plan  Requirement 

The  Air  Transport  Association  (ATA) 
of  America  and  two  of  its  members 
request  removing  or  changing  the 
requirement  in  paragraph  (a)  of  the 
proposed  AD  for  submitting  a 
compliance  plan  schedule  to  the  FAA. 
The  commenters  state  that  it  is 
unnecessary  for  operators  to  submit 
compliance  plan  schedules  because 
operators  already  have  internal  planning 
schedules  for  accomplishing  required 
actions.  Therefore,  submitting  a 
schedule  would  not  accelerate 
completion  of  the  work  required  and 
would  not  improve  operational  safety. 

One  of  the  commenters  states  that  the 
proposed  rule  should  allow  more 
flexibility  in  consideration  of 
unforeseen  circumstances.  One 
suggestion  is  for  the  FAA  to  omit  the 
requirement  (in  paragraph  (a)  of  the 
proposed  AD]  for  operators  to  submit 
specific  dates  to  the  FAA,  and  allow 
operators  to  submit  a  "date  range"  for 
accomplishing  the  inspection  and 
corrective  actions  [required  by 
paragraph  (b)  of  the  proposed  AD). 
Another  suggestion  is  for  operators  to 
submit  a  "running  plan  of  completion" 
{e.g.,  five  airplanes  in  the  first  month, 
another  five  in  the  second  month)  until 
the  AD  requirements  for  an  operator's 
fleet  are  met.  The.commenter  states  the 


adoption  of  either  of  these  suggestions 
would  enable  the  operators  to  meet  the 
compliance  time  required  by  the 
proposed  AD,  yet  still  allow  operators  to 
include  the  inspection  into  a  flight 
schedule  with  minimal  impact  on 
operations. 

If  the  FAA  does  not  accept  the 
preceding  recommendations,  the 
commenters  recommend  that  the 
compliance  plan  requirement  include 
enough  flexibility  so  that  schedule 
updates  are  not  required.  The 
commenters  also  recommend  that  , 
schedules  should  include  enough 
flexibility  to  allow  for  unforeseen 
circumstances  for  the  following  reasons: 

•  The  proposed  AD  does  not  specify 
whether  updates  to  the  schedule  would 
be  required  (or  allowed).  For  that 
reason,  it  is  unclear  whether  it  would  be 
necessary  to  submit  a  schedule  change, 
or  whether  an  alternative  method  of 
compliance  (AMOC)  would  be  required 
for  such  a  change. 

•  It  is  impractical  to  require  operators 
to  submit  a  schedule  for  accomplishing 
the  proposed  inspections  within  a  6- 
month  period  because  a  variety  of 
operational  factors  would  require 
changes  on  a  daily  basis. 

The  commenters  add  that  the 
principal  maintenance  inspector  (PMI) 
should  be  allowed  to  verify  an 
operator's  maintenance  program  and 
confirm  the  accomplishment  of  AD 
requirements.  (This  is  already  within 
the  scope  of  the  PMI's  responsibilities.) 
Confirmation  of  the  accomplishment  of 
the  required  actions  by  the  PMI  would 
not  impose  upon  the  operators  an 
inflexible  compliance  schedule  that 
would  require  frequent  adjustments. 
Flexible  schedules  would  decrease  the 
impact  on  airline  operations. 

The  FAA  does  not  concur  that  the 
requirement  for  operators  to  submit  a 
compliance  plan  schedule  should  be 
removed  or  changed.  The  purpose  of  the 
plan  is  to  ensure  that  operators  are  able 
to  meet  the  6-month  compliance  time 
specified  in  paragraph  (b)  of  the 
proposed  AD  for  accomplishing  the 
inspection  and  corrective  actions. 
Because  of  the  work  involved,  6  months 
is  an  aggressive  compliance  time  that 
can  be  met  only  if  operators  carefully 
plan  their  compliance  schedules  at  the 
outset.  However,  we  consider  that  a  6- 
month  compliance  time  for 
accomplishing  the  inspection  and 
corrective  action  requirements  is 
necessary  because  of  the  risks  associated 
with  any  chafed  wiring  in  fuel  tanks. 

The  proposed  AD  would  require  a 
one-time  submittal  of  a  plan  that 
identifies  each  of  the  operator's  affected 
airplanes,  and  the  dates  and 
maintenance  events  when  the  required 
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actions  will  be  accomplished.  It  would 
not  require  operators  to  strictly  adhere 
to  the  plan  or  to  submit  updates  to  the 
FAA.  To  clarify  this,  we  have  added 
NOTE  2  to  the  final  rule,  stating  that 
operators  are  not  required  to  submit 
revisions  to  the  compliance  plan 
required  by  paragraph  (a)  of  this  AD.  It 
is  expected  that  the  responsible  PMI 
will  confirm  the  ongoing 
accomplishment  of  the  actions  required 
by  the  AD  for  each  operator's  affected 
fleet.  We  view  the  compliance  plan  as 
the  starting  point  for  discussions 
between  the  PMI's  and  their  operators. 

We  acknowledge  that,  in  certain 
instances,  it  may  be  necessary  for 
operators  to  request  extensions  to  the  6- 
month  compliance  time  specified  by 
paragraph  (b)  of  the  proposed  AD  for 
accomplishing  the  inspection  and 
corrective  actions.  However,  submitting 
a  compliance  plan  within  the  proposed 
15-day  compliance  time  specified  by 
paragraph  (a)  of  the  proposed  AD  will 
help  to  ensure  that  operators  have 
considered  all  bctors  necessary  for 
meeting  inspection  and  corrective 
action  requirements  at  the  beginning  of 
the  compliance  time  period.  If  an 
operator  later  requests  an  extension  of 
the  compliance  time,  we  will  consider 
the  submitted  compliance  plan,  and  the 
operator's  reasons  for  not  meeting  it,  in 
determining  whether  a  requested 
extension  to  the  schedule  is  justified.  In 
the  past,  some  operators  were  unable  to 
meet  the  requirements  of  certain  AD's 
within  the  compliance  time  due  to  poor 
planning.  As  a  result,  last-minute 
requests  for  extensions  put  operators  at 
risk  of  grounding  airplanes,  depending 
upon  the  FAA  resources  available  to 
process  the  extensions  and  FAA 
willingness  to  grant  extensions. 

In  light  of  this  information,  we 
consider  it  necessary  for  operators  to 
engage  in  compliance  planning.  In 
addition,  we  consider  that  the 
requirement  for  operators  to  submit  a 
compliance  plan  will  minimize 
unscheduled  out-of-service  time  and  the 
grounding  of  airplanes.  No  change  to 
paragraph  (a)  of  the  final  rule  is 
necessary  in  this  regard. 

Request  To  Clarify  Compliance  Plan 
Requirement  for  Foreign  Airlines 

One  commenter,  the  Civil  Aviation 
Authority  (CAA)  of  the  United 
Kingdom,  requests  clarification  that  the 
compliance  plan  requirement  in  the 
proposed  AD  does  not  apply  to  foreign 
airlines. 

The  FAA  concurs  that  the  compliance 
plan  required  by  paragraph  (a)  of  the 
proposcKi  AD  does  not  apply  to  non- 
U.S.-registered  airplanes.  Because  only 
U.S.-registered  airplanes  are  under  FAA 


jurisdiction,  we  cannot  require  the 
accomplishment  of  the  proposed  action 
on  airplanes  registered  outside  the 
United  States.  If  the  CAA  elects  to  adopt 
the  requirements  of  this  final  rule,  the 
CAA  would  determine  whether  a 
compliance  plan  is  needed  and  how  it 
would  be  handled.  The  compliance  plan 
requirement  in  this  AD  is  intended  to 
verify  to  the  FAA  that  the  affected  U.S.- 
registered  airplanes  will  be  able  to  meet 
the  requirements  of  the  proposed  AD 
within  the  specified  compliance  time. 
No  change  to  paragraph  (a)  of  the  final 
rule  is  necessary  in  this  regard. 

Requests  To  Extend  the  Compliance 
Time 

The  ATA  states  that  several  operators 
have  requested  that  the  proposed  6- 
month  compliance  time  for  the 
inspection  and  corrective  actions,  as 
required  by  paragraph  (b)  of  the 
proposed  AD,  be  extended.  ATA 
suggests  an  extension  to  18  months, 
another  commenter  suggests  15  months, 
and  another  conunenter  suggests  a 
minimiun  of  12  months.  In  general,  the 
commenters  consider  that  the  6-month 
compliance  time  is  too  short  for  the 
following  reasons: 

•  Only  two  confirmed  instances  of 
FQIS  wire  harness  chafing  have 
occurred  that  prompted  the  release  of 
the  proposed  NPRM.  In  one  of  those 
cases,  there  was  flight  deck  indication  of 
the  chafing,  by  intermittent  FQIS  errors, 
that  could  have  been  used  by  the 
operator  to  locate  a  potential  chafing 
problem  before  any  secondary  hdlure 
could  cause  an  ignition  event. 

•  The  proposed  6-month  compliance 
time  would  require  approximately  600 
to  1 ,200  inspections  to  be  accomplished 
on  an  unscheduled  basis,  potentially 
requiring  special  routing  to  capable 
maintenance  stations.  Unscheduled  fuel 
tank  inspections  increase  the  risks  to 
maintenance  personnel  involved  with 
fuel  tank  entry,  whereas  routine  and 
planned  maintenance  inspections 
provide  a  more  controlled  and  safe 
environment.  Such  a  compliance  time 
would  require  additional  maintenance 
shifts,  and  additional  elapsed  time  out- 
of-service  if  corrective  actions  are 
required.  In  addition,  any  other 
maintenance  that  could  be 
accomplished  during  time  out-of- 
service,  aside  from  the  requirements  of 
this  proposed  AD,  would  be  limited. 

•  Although  Boeing  Alert  Service 
Bidletin  737-28A1168  was  issued  on 
September  26,  2000,  it  is  not  reasonable 
to  consider  the  time  between 
publication  of  the  proposed  AD  and  the 
effective  date  of  the  final  rule  as  time 
fully  available  to  operators  for 
accomplishing  the  required  inspection 


in  light  of  the  significant  operational 
and  economic  impact  of  a  6-month 
compliance  time. 

The  commenters  state  that,  based  on 
the  above  reasons,  an  extension  of  the 
compliance  time  is  necessary  to  allow 
accomplishment  of  the  actions  required 
by  the  proposed  AD  during  scheduled 
intermediate  maintenance  visits  of  the 
majority  of  operators  when  appropriate 
facilities  and  personnel  are  available.  To 
mitigate  the  safety  concerns  relative  to 
extending  the  compliance  time,  one 
operator  proposes  to  alert  all 
maintenance  personnel  of  the  problem 
addressed  in  the  proposed  AD  and  of 
the  potential  safety  implications.  The 
commenters  consider  that  extending  the 
compliance  time  would  still  allow 
operators  to  maintain  a  level  of  safety 
equivalent  to  that  intended  by  the 
proposed  AD. 

Tne  FAA  does  not  concur  that  the  6- 
month  compliance  time  required  by 
paragraph  (b)  of  the  proposed  AD 
should  be  extended,  except  for  those 
airplanes  that  have  accomplished  the 
requirements  of  AD  99-03-04,  as 
specified  in  paragraph  (c)  of  the  fijial 
rule.  We  point  out  that  the  commenters 
have  provided  no  technical  justification 
regarding  how  the  level  of  safety  could 
be  maintained  during  the  extended 
period.  In  addition,  they  have  not 
provided  specific  information  or  data  on 
the  risk  factors  that  may  exist  for 
maintenance  personnel  in 
accomplishing  the  actions  required  by 
the  proposed  AD.  In  developing  an 
appropriate  compliance  time  for  the 
FQIS  wire  harness  inspection  and 
corrective  actions,  the  FAA  considered 
not  only  the  degree  of  urgency 
associated  with  addressing  the  subject 
unsafe  condition,  but  the  practical 
aspect  of  inspecting  the  FQIS  wire 
harness  and  addressing  any  discrepancy 
found  within  an  interval  of  time  that 
parallels  normal  scheduled  maintenance 
for  the  majority  of  affected  operators. 
With  regard  to  the  degree  of  urgency 
associated  with  this  unsafe  condition, 
we  evaluated  the  risk  associated  with 
chafed  wiring  in  the  fuel  tank  in 
determining  that  the  6-month 
compliance  time  required  by  paragraph 
(b)  of  the  proposed  AD  is  necessary  to 
enstu«  the  safety  of  the  fleet. 

Following  the  Trans  World  Airlines 
(TWA)  Flight  800  accident,  the  National 
Transportation  Safety  Board  (NTSB) 
performed  FQIS  safety  analysis  that 
revealed  several  scenarios  where  a 
combination  of  a  latent  failiue  or  aging 
condition  within  the  fuel  tank  and  a 
subsequent  single  failure  or  electrical 
interference  condition  outside  the  tank 
can  cause  an  ignition  source  to  occur 
inside  a  fuel  tank.  Examples  of  these  in- 
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tank  and  out-of-tank  conditions  that  can 
contribute  to  a  multiple-failiu«  ignition 
scenario  were  found  in  airplane  service 
records  and  on  airplanes  that  were 
inspected  by  the  FAA  and  the  NTSB.  In 
light  of  these  findings,  we  have 
determined  that  these  same  types  of 
scenarios  are  applicable  to  Model  737- 
300  through  -500  series  airplanes. 

We  have  received  reports  indicating 
that  four  additional  operators  found 
damaged  FQIS  wire  harness  wiring  in 
the  right  main  fuel  tank  due  to  chafing 
against  the  refuel  tube.  To  date,  seven 
occxurences  of  FQIS  wire  chafing  have 
been  reported  to  the  FAA,  with  ttie 
estimate  that  only  a  small  portion  of  the 
affected  airplanes  have  been  inspected 
(including  those  airplanes  that  were 
inspected  as  part  of  the  Fuel  System 
Safety  Program).  In  attempting  to 
preclude  future  fuel  tank  explosions,  we 
nnd  it  necessary  to  address  all  aspects 
of  viable  ignition  scenarios  to  ensure 
that  potential  failiu«s  of  the  fuel  system 
cannot  contribute  to  ignition  of  the 
flammable  fuel  vapors  in  airplane  fuel 
tanks.  By  requiring  an  inspection  of  the 
FQIS  wire  harness  and  corrective 
actions,  "best  practices"  are  used  inside 
the  tank  (to  eliminate  the  possibility  of 
creating  latent  "spark-gap"  locations  in 
the  event  of  high  voltage  on  the  FQIS 
wires).  This  final  rule  will  adequately 
address  the  identified  unsafe  condition 
and  meet  the  appropriate  fail-safe 
standards  to  provide  the  level  of  safety 
(i.e.,  tank  ignition  events  should  never 
occiu")  intended  by  the  regtilations  in 
place  at  the  time  of  the  original 
certification  of  the  design. 

Related  to  the  one  commenter's 
justification  for  extending  the 
compliance  time  based  on  alerting  its 
maintenance  personnel  of  the  imsafe 
condition,  the  FAA  finds  that,  while  it 
is  always  necessary  for  certificate 
holders  to  notify  maintenance  personnel 
of  an  unsafe  condition,  such  notification 
does  not  actually  effect  compliance  with 
AD  requirements.  Therefore,  the  FAA 
deems  that  justifying  an  extension  of  the 
compliance  time  on  this  basis  is  not 
appropriate. 

m  regard  to  the  flight  deck  indication 
of  the  FQIS  wire  harness  chafing  by 
intermittent  FQIS  errors,  the 
manufacturer  stated  that  erroneous  fuel 
quantity  readings  "might"  be  evident  in 
the  flight  deck.  A  short  of  the  FQIS  wire 
is  likely  to  be  detectable  when  it 
becomes  a  hard  failure,  which  occiu^  if 
the  bare  wire  remains  in  contact  with 
structiue,  or  if  the  FQIS  circuit  forms  a 
hard  connection  to  another  circuit  due 
to  a  failure  condition  outside  the  fuel 
tank.  However,  an  intermittent 
connection  to  another  circuit  may  not  be 
evident  to  flight  or  maintenance  crews. 


but  could  still  create  a  risk  of  an  in-tank 
arc.  In  the  minutes  inunediately 
preceding  the  in-flight  breakup  of  the 
TWA  Flight  800  airplane,  the  cockpit 
voice  recorder  indicated  that  the  crew 
noticed  a  fuel  flow  indicator  that  was 
providing  erratic  indications.  Such 
indications  could  have  been  due  to  a 
^lure  occurring  in  a  wire  bundle.  The 
NTSB  investigation  determined  that  the 
fuel  flow  indicator  wiring  was  routed  in 
the  same  wire  bundle  as  FQIS  wiring  on 
the  TWA  Flight  800  airplane.  Because  a 
chafed  or  bare  FQIS  wire  normally 
operates  at  five  volts  depending  upon 
the  attitude  of  the  airplane,  the  amount 
of  fuel  in  the  tank,  and  the  conditions 
of  flight,  it  is  possible  that  such 
conditions  might  not  cause  a  short  that 
is  detectable  in  the  flight  deck.  The 
other  reported  chafing  event  discussed 
in  the  proposed  AD  was  foimd  during 
an  operator's  heavy  maintenance  check, 
which  was  not  associated  with  trouble- 
shooting an  FQIS  indication  problem. 
After  careful  consideration  of  all  of 
the  preceding  information,  we  have 
determined  that  6  months  represents  an 
appropriate  interval  of  time  for 
accomplishing  the  proposed  inspections 
of  the  FQIS  vfire  harness  and  corrective 
actions  to  ensure  that  an  acceptable 
level  of  safety  is  maintained.  However, 
imder  the  provisions  of  paragraph  (e)  of 
the  final  rule,  the  FAA  may  approve 
requests  for  adjusting  the  compliance 
time  if  data  are  submitted  to  confirm 
that  such  an  adjustment  would  provide 
an  acceptable  level  of  safety.  No  change 
was  made  to  the  compliance  time 
required  by  paragraph  (b)  of  the  final 
rule. 

Requests  To  Clarify  the  Inspection  and 
Corrective  Action  Requirements 

1.  One  commenter  requests  revising 
the  "Explanation  of  Relevant  Service 
Information"  sectioQ  in  the  proposed 
AD  by  adding  the  corrective  action 
"relocating  the  lockwire  away  from  the 
FQIS  wiring."  In  addition,  the  words 
"or  lockwire"  should  be  added  after  the 
word  "jiunper"  in  paragraph  (b)(1)  of 
the  proposed  AD.  "These  clarifications 
are  necessary  because  incorrecdy 
installed  lockwires  could  also  damage 
the  FQIS  wires. 

The  FAA  concurs  that  it  is  necessary 
to  clarify  that,  if  necessary,  the  lockwire 
should  be  relocated  away  fit)m  the  FQIS 
wiring.  Although  the  "Explanation  of 
Relevant  Information"  section  is  not 
included  in  the  final  rule,  we  have 
revised  paragraph  (b)(1)  of  the  final  rule 
to  read  "and  relocate  the  bonding 
jumper  or  lockwire  away  from  the 
wiring,  if  necessary." 

2.  Tnat  same  commenter  also  requests 
deleting  a  corrective  action  that 


specifies  "splicing  the  virires"  in  the 
"Explanation  of  Relevant  Service 
Information"  section  of  the  proposed 
AD.  Related  to  this,  the  commenter 
requests  that  paragraph  (b)(3)(iii)  of  the 
proposed  rule,  which  includes  a 
splicing  requirement,  be  deleted  from 
the  proposed  AD.  T'he  commenter 
requests  this  change  because,  since  the 
issuance  of  the  proposed  AD,  the 
commenter  has  determined  that  the 
procedxu-e  for  splicing  the  FQIS  wires  in 
the  right  main  fuel  tank  inboard  of  right 
wing  station  WBL  227  is  not  practical 
As  a  result,  the  Accomplishment 
Instructions  of  Revision  1  of  the  service 
bulletin  does  not  include  procedures  for 
the  splicing  repair  that  were  included  in 
the  original  issue  of  the  service  bulletin. 
Instead,  Revision  1  specifies  repairing 
FQIS  wire  harness  damage  to  the  wire 
shield  of  the  shielded  wire  or  to  the 
conductor  of  the  unshielded  wire  by 
replacing  the  FQIS  wire  harness. 

Although  the  FAA  conciu^  that  the 
proposed  AD  should  not  include  a 
splicing  requirement,  we  again  point  out 
that  the  Explanation  of  Relevant  Service 
Information  section  is  not  included  in 
the  final  rule.  However,  we  have  deleted 
paragraph  (b)(3)(iii)  from  the  final  rule 
to  remove  the  splicing  requirement. 
After  reviewing  the  procedure  for 
splicing  the  wires,  we  have  concluded 
that,  because  of  the  difficulties 
associated  with  installing  a  splice  to  the 
FQIS  wire  harness  in  the  right  wing 
station  WBL  227.  replacement  of  the 
FQIS  wire  harness  is  more  appropriate. 
However,  we  have  added  NOTE  3  to  the 
final  rule  to  give  operators  credit  for 
accomplishing  the  repair  by  splicing  the 
wires  per  the  procediue  included  in  the 
original  issuance  of  the  service  bidletin. 

3.  Another  commenter  requests 
revising  paragraph  (b)  of  the  proposed 
AD  to  clarify  that  the  inspection  is  to 
determine  whether  a  "minimum"  of  3/ 
8-inch  clearance  exists  between  the 
FQIS  wire  harness  and  the  refuel  tube 
and  tube  coupling.  The  FAA  concurs 
that  such  clarification  is  necessary,  and 
has  changed  paragraph  (b)  of  the  final 
rule  accordingly. 

Requests  To  Revise  the  Cost  Estimate 

1 .  The  ATA  states  that  several 
operators  request  the  FAA  revise  the 
cost  estimates  in  the  proposed  AD. 
These  commenters  recommend  that  the 
cost  estimate  take  into  accoimt  fleetwide 
estimates  of  elapsed  time  out-of-service, 
and  include  costs  associated  with  access 
and  closure  procedures.  The  ATA 
points  out  that  the  inspection  in  the 
original  issue  of  the  service  bulletin 
specifies  17.5  work  hours,  which 
includes  the  time  required  to  drain, 
vent,  access,  enter,  and  close  the  fuel 
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tank.  That  estimate  is  significantly 
greater  than  the  estimate  in  the 
proposed  AD  of  1  work  hour.  The 
affected  airplanes  would  be  out  of 
service  from  1  to  4  days,  during  which 
other  maintenance  activities  would  be 
limited.  The  commenters  suggest  that 
the  cost  estimate  should  include: 

•  Costs  for  access  and  closure 
procedures  because  the  majority  of  the 
proposed  inspections  must  be  done  on 
an  unscheduled  basis,  and  many  of  the 
scheduled  visits  would  not  provide  the 
required  access. 

•  Costs  for  elapsed  time  out-of-service 
for  the  entire  fleet  because  additional 
time  is  required  for  any  discrepancy 
detected.  In  addition,  other  maintenance 
activities  are  greatly  limited  because 
electrical  power  to  the  airplane  is 
seemed  diuing  much  of  the  out-of- 
service  period. 

The  FAA  does  not  concur.  The  cost 
impact  information  describes  only  the 
"direct"  costs  of  the  specific  actions 
required  by  this  AD.  We  recognize  that, 
in  accomplishing  the  requirements  of 
any  AD.  operators  may  incur 
"incidental"  costs  in  addition  to 
"direct"  costs.  The  cost  analysis  in  AD 
rulemaking  actions,  however,  typically 
does  not  include  incidental  costs,  such 
as  the  time  necessary  to  drain,  vent, 
enter,  and  close  a  fuel  tank.  Because 
incidental  costs  may  vary  significantly 
from  operator  to  operator,  they  are 
almost  impossible  to  calculate. 

Even  though,  as  stated  in  the 
proposed  rule,  we  recognize  that 
airplanes  could  be  taken  out  of  service 
for  as  long  as  2  days,  we  do  not  have 
enough  information  to  evaluate  the 
niunber  of  airplanes  that  may  be 
affected  or  the  additional  downtime  that 
may  be  required.  Therefore,  providing  a 
fleet-wide  estimate  of  the  elapsed  time 
out-of-service  would  be  futile. 

Further,  because  AD's  require  specific 
actions  to  address  specific  unsafe 
conditions,  they  appear  to  impose  costs 
that  would  not  otherwise  be  borne  by 
operators.  However,  because  of  the 
general  obligation  of  operators  to 
maintain  and  operate  aircraft  in  an 
airworthy  condition,  this  appearance  is 
deceptive.  Attributing  those  costs  solely 
to  the  issuance  of  this  AD  is  unrealistic 
because,  in  the  interest  of  maintaining 
and  operating  safe  aircraft,  prudent 
operators  would  accomplish  the 
required  actions  even  if  they  were  not 
required  to  do  so  by  the  AD.  In  this  case, 
we  have  determined  that  direct  and 
incidental  costs  are  still  outweighed  by 
the  safety  benefits  of  the  AD.  No  change 
was  made  to  the  cost  estimate  in  the 
final  rule. 

2.  The  ATA  also  recommends  that  the 
FAA  review  the  cost  allocated  for 


replacing  a  wiring  harness.  One  operator 
indicates  that  actual  costs  are  10  per 
cent  greater  than  the  cost  cited  in  the 
proposal.  The  FAA  infers  that  the 
commenters  are  requesting  including 
the  cost  of  the  FQIS  wire  harness  in  the 
Cost  Impact  section  of  the  proposed 
rule. 

The  FAA  does  not  concur  with  the 
commenters'  requests  to  include  the 
cost  of  an  FQIS  wiring  harness  in  the 
Cost  Impact  section  of  the  proposed 
rule.  The  Cost  Impact  section  of  the 
proposed  AD  only  includes  the  costs 
associated  with  the  "direct"  costs  of  the 
specific  actions  required,  which  include 
developing  a  compliance  plan  and 
inspecting  the  FQIS  wiring  harness  in 
the  right  main  fuel  tank.  The  proposed 
AD  does  not  include  the  cost  of  "on- 
condition"  actions,  such  as  replacing  a 
damaged  FQIS  wiring  harness  if  one  is 
detected  during  the  required  inspection 
("repair,  if  necessary").  Such  on- 
condition  repair  actions  would  be 
required  to  be  accomplished,  regardless 
of  AD  direction,  to  correct  an  unsafe 
condition  identified  in  an  airplane  and 
to  ensure  the  airworthiness  of  that 
airplane,  as  required  by  the  Federal 
Aviation  Regulations.  No  change  was 
made  to  the  cost  estimate  in  the  final 
rule. 

Request  To  Clarify  the  Applicability  of 
the  Proposed  AD 

One  commenter  requests  clarification 
of  whether  the  requirements  of  the 
proposed  AD  includes  airplanes  that 
have  been  modified  by  installing 
BFGoodrich  transient  suppression 
devices  and  transient  suppression  units. 
The  FAA  infers  that  the  commenter  is 
requesting  issuance  of  an  AMOC  for 
those  airplanes  that  have  been  modified 
per  AD  99-03-04,  amendment  39- 
11018  (64  FR  4959,  February  2,  1999). 

The  FAA  partially  concurs  with  the 
commenter's  request.  AD  99-03-04 
requires  the  installation  of  components 
to  provide  shielding  and  separation  of 
the  fuel  system  wiring  (that  is  routed  to 
the  fuel  tanks)  bom  adjacent  wiring. 
That  AD  also  requires  the  installation  of 
flame  arrestors  and  pressure  relief 
valves  in  the  fuel  vent  system.  The 
actions  of  that  AD  are  intended  to 
prevent  possible  ignition  of  fuel  vapors 
in  the  fuel  tank  and  external  ignition  of 
fuel  vapor  exiting  the  fuel  vent  system, 
and  consequent  propagation  of  a  flame 
front  into  the  fuel  tanks. 

Although  we  acknowledge  that  AD 
99-03-04  addresses  the  potential  for 
ignition  sources  within  airplane  fuel 
tanks,  both  AD  99-03-04  and  the 
proposed  AD  address  different  aspects 
of  the  multiple-failure  ignition  scenarios 
identified  by  the  NTSB  and  the  FAA  in 


the  coinse  of  accident  investigation.  The 
proposed  AD  addresses  the  potential  for 
chafed  FQIS  wiring  in  the  fuel  tank,  and 
provides  a  means  to  avoid  introducing 
ignition  energy  onto  the  FQIS  wires 
outside  of  the  tank,  which  will  ensure 
that  operators  maintain  the  level  of 
safety  intended  by  the  regulations. 
Therefore,  compliance  with  the  actions 
of  the  proposed  AD  would  be  required, 
even  though  an  operator  has 
accomplished  the  actions  required  by 
AD  99-03-04.  However,  we  have 
determined  that  extending  the 
compliance  time  from  6  to  18  months  is 
appropriate  for  all  affected  airplanes 
that  have  been  modified  per  AD  99-03- 
04,  because  those  airplanes  incorporate 
an  additional  level  of  circuit  protection 
that  significantly  reduces  the  likelihood 
that  an  exposed  conductor  inside  a  fuel 
tank  will  become  an  ignition  source.  We 
have  added  a  new  paragraph  (c)  to  the 
final  rule  to  include  this  conditional 
compliance  time  extension  for  the 
referenced  airplanes. 

Request  To  Ensure  Parts  Availability 

One  commenter,  the  CAA,  requests 
information  regarding  the  availability  of 
parts  and  support  from  the 
manufactiner  and  applicable  vendors  to 
support  all  affected  airline  operators, 
including  the  worldwide  fleet,  in 
accomplishing  the  corrective  actions 
required  by  the  proposed  AD  within  the 
compliance  time  of  6  months.  The  FAA 
infers  the  commenter  is  requesting 
information  regarding  the  availability  of 
FQIS  wiring  harness  parts  and  the 
support  needed  to  inspect  and  correct 
any  discrepancies  found  while 
accomplishing  the  actions  required  by 
the  projposed  AD. 

Tne  FAA  concujs  with  the 
commenters"  request  for  assurance  that 
adequate  parts  and  support  will  be 
available  for  all  operators  in  meeting  the 
requirements  of  the  proposed  AD.  In 
response,  the  FAA  has  received  a 
statement  frt)m  the  manufactiner  that 
the  parts  needed  to  replace  FQIS  wiring 
harnesses  will  be  readily  available  to  the 
operators,  and  that  such  parts  are 
always  kept  in  stock  and  replenished 
continually.  In  addition,  the  service 
bulletin  includes  a  list  of  the  parts  and 
materials  needed  by  the  operator  to 
meet  the  requirements  of  the  proposed 
AD,  along  with  the  applicable  reference 
material  and  drawings. 

Request  for  Information  of  Actions 
Taken  To  Eliminate  Clamp  Failure 

One  commenter,  the  Safety  Regulation 
Group  of  the  CAA,  requests  information 
on  any  actions  that  have  been  taken  to 
eliminate  failure  of  the  refuel  tube 
clamp  due  to  a  preload  on  the  clamp. 
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The  proposed  rule  attributed  FQIS  wire 
chafing  to  "a  refuel  tube  broke  due  to  a 
preload  on  the  clamp."  This  caused  the 
refuel  tube  to  move  and  subsequently 
come  in  contact  with  the  FQIS  wire.  As 
paragraph  (b)  of  the  proposed  AD 
requires  only  a  one-time  inspection, 
failures  of  the  clamp  may  occur  after 
that  inspection  is  accomplished.  As  a 
result,  further  chafing  of  the  FQIS  wire 
could  occur  and  go  unnoticed. 

The  FAA  concurs  with  the 
conunenter's  request  for  more 
information  of  the  actions  taken  to 
eliminate  failure  of  the  refuel  tube 
clamp.  In  response,  we  offer  the 
following  information: 

•  The  manufacturer  attributed  the 
broken  refuel  tube  clamp  to  a  preload  on 
the  clamp.  The  slotted  support  bracket, 
along  with  the  clamp,  holds  the  refuel 
tube  to  structvu^  and  can  be  installed 
with  a  preload  because  of  possible 
shifting  of  the  bracket.  The  preload  on 
the  clamp  could  have  occurred  during 
production  or  dining  operator 
maintenance  of  the  airplane. 

•  The  service  bulletin  includes 
procedines  for  inspecting  loose  or 
broken  refuel  tube  clamps  or  slotted 
support  brackets,  replacing  broken 
refuel  tube  clamps,  replacing  or 
repairing  broken  slotted  support 
brackets,  and  verifying  that  there  is  no 
preload  on  the  refuel  tube  or  clamps. 
Inspecting  the  refuel  tube  clamp  and 
bracket  and  determining  that  no 
preloads  exist  on  those  components  will 
help  prevent  futine  failure  of  the  clamp 
due  to  the  existence  of  a  preload  on  the 
clamp. 

•  The  FAA  will  initiate  discussions 
with  the  manufactiner  regarding  any 
changes  that  might  be  required  to  the 
maintenance  manuals  to  alert 
maintenance  personnel  to  the  potential 
of  a  preload  on  the  refuel  tube  clamp. 

No  change  to  the  body  of  the  final  rule 
was  necessary  in  this  regard. 

Request  To  Revise  the  Reporting 
Requirement 

One  commenter  suggests  that,  instead 
of  requiring  operators  to  submit  a 
compliance  plan  [as  specified  in 
paragraph  (a)  of  the  proposed  AD],  the 
FAA  should  revise  the  reporting 
requirement  in  paragraph  (c)  of  the 
proposed  AD  [cited  as  paragraph  (d)  in 
the  final  rule]  to  require  operators  to 
report  their  inspection  findings  to  the 
FAA  (as  well  as  to  the  manufactiner). 
The  commenter  considers  that  such  a 
change  would  enable  operators  to 
maintain  flexibility  in  their  schedules, 
and  keep  the  FAA  informed  of  the 
operator's  ability  to  meet  AD 
requirements. 


The  FAA  does  not  concur  that  it  is 
necessary  to  require  operators  to  submit 
inspection  findings  to  the  FAA.  We 
point  out  that  the  manufacturer  will 
send  reports  of  such  findings  to  the 
FAA,  so  a  revision  to  the  reporting 
requirement  in  paragraph  (d)  of  the  final 
rule  is  not  necessary. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Interim  Action 

This  is  considered  to  be  interim 
action  imtil  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Cost  Impact 

There  are  approximately  1,974  Model 
737-300,  -400,  and  -500  series 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
796  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD. 

It  will  take  approximately  1  work 
horn  per  airplane  to  accomplish  the 
required  inspection,  at  an  average  labor 
rate  of  $60  per  work  horn.  Based  on 
these  figines,  the  cost  impact  of  this 
inspection  on  U.S.  operators  is 
estimated  to  be  $47,760,  or  $60  per 
airplane. 

It  will  tcike  approximately  16  work 
hours  per  airplane  to  accomplish  the 
required  compliance  plan,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
compliance  plan  on  U.S.  operators  is 
estimated  to  be  $764,160,  or  $960  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figines  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 


Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2001-01-13     Boeing:  Amendment  39-12084. 
Docket  2000-NM-313-AD. 
Applicability:  All  Model  737-300.  -400. 
and  -500  series  airplanes;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affiected.  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
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The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  chafmg  and  to 
prevent  electrical  contact  between  the  fuel 
quantity  indicating  system  (FQIS)  wiring  and 
the  surrounding  structure,  which,  in 
conjunction  with  another  wiring  failure 
outside  the  fuel  tank,  could  result  in  fire  or 
explosion  of  the  fuel  tank,  accomplish  the 
following: 

Compliance  Plan 

(a)  Within  15  days  after  the  effective  date 
of  this  AD,  submit  a  plan  to  the  FAA  that 
identifies  a  schedule  for  compliance  with 
paragraph  (b)  of  this  AD.  This  schedule  must 
include,  for  each  of  the  operator's  affected 
airplanes,  the  dates  and  maintenance  events 
(e.g.,  letter  checks)  when  the  required  actions 
will  be  accomplished.  For  purposes  of  this 
paragraph,  "FAA"  means  the  Principal 
Maintenance  Inspector  (PMI)  for  operators 
that  are  assigned  a  PMI,  or  the  cognizant 
Flight  Standards  District  Office  for  other 
operators.  Information  collection 
requirements  contained  in  this  regulation 
have  been  approved  by  the  Office  of 
Management  and  Budget  (0MB)  under  the 
provisions  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501  et  seq.)  and  have  been 
assigned  OMB  Control  Number  2120-0056. 

Note  2:  Operators  are  not  required  to 
submit  revisions  to  the  compliance  plan 
required  by  paragraph  (a)  of  this  AD  to  the 
FAA. 

Inspection  and  Corrective  Actions 

Note  3:  Repairs  accomplished  by  splicing 
the  wires  in  accordance  with  the  procedure 
included  in  Boeing  Alert  Service  Bulletin 
737-28A1168,  dated  September  26.  2000, 
prior  to  the  effective  date  of  this  AD,  are 
considered  acceptable  for  compliance  with 
the  requirements  of  paragraphs  (b)(1),  (b)(2), 
and  (b)(3)  of  this  AD. 

(b)  Except  as  provided  by  paragraph  (c)  of 
this  AD:  Within  6  months  after  the  effective 
date  of  this  AD,  perform  a  one-time  detailed 
visual  inspection  of  the  FQIS  wiring  and  fuel 
tubing  on  the  inboard  side  of  the  right  wing 
rib  wing  buttock  line  (WBL)  227  and  on  the 
aft  side  of  stringer  No.  13  to  determine  if 
clearance  of  3/8  inch  or  greater  exists 
between  the  FQIS  wire  harness  and  the  refuel 
tube  and  tube  coupling,  and  to  detect  any 
loose  or  broken  refuel  tube  clamp  or  bracket, 
or  chafing  of  the  FQIS  wire  harness,  in 
accordance  with  Boeing  Alert  Service 
Bulletin  737-28A1168,  Revision  1,  dated 
January  11,  2001. 

Note  4:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror. 


magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(1)  If  the  clearance  between  the  FQIS  wire 
harness  and  the  refuel  tube  is  less  than  3/8 
inch,  prior  to  further  fiight,  readjust  the 
refuel  tube,  and  relocate  the  bonding  jumper 
or  lockwire  away  from  the  wiring,  if 
necessary,  in  accordance  with  the  service 
bulletin. 

(2)  If  any  loose  or  broken  refuel  tube  clamp 
or  bracket  is  found,  prior  to  further  flight, 
replace  the  broken  clamp  with  a  new  clamp: 
repair  the  broken  bracket  or  replace  the 
broken  bracket  with  a  new  bracket;  and 
secure  the  loose  clamp  or  bracket;  as 
applicable;  in  accordance  with  the  service 
bulletin. 

(3)  If  any  chafing  of  the  FQIS  wiring 
harness  is  found,  prior  to  further  flight, 
replace  the  wire  harness  with  a  new  wire 
harness  or  accomplish  the  applicable 
action(s)  specified  in  paragraph  (b)(3)(i)  or 
(b)(3)(ii)  of  this  AD,  in  accordance  with  the 
service  bulletin. 

(i)  For  jacket  damage  only  that  is  less  than 
1-inch  in  length  with  no  sign  of  abrasion  to 
the  wire  insulation:  Install  a  teflon  sleeve 
over  the  wiring.  At  the  next  scheduled  "C" 
Check,  but  no  later  than  15  months  after  the 
effective  of  this  AD,  repair  the  wire  harness 
or  replace  the  wire  harness  with  a  new  wire 
harness. 

(ii)  For  jacket  damage  or  a  harness  with  an 
exposed  shield  or  conductor  and  the 
insulation  of  the  other  wire  is  not  damaged 
(there  can  be  no  broken  shield  strands  if  the 
shield  wire  is  damaged  or  no  broken  wire 
strands  if  the  unshielded  wire  is  damaged): 
Install  a  teflon  sleeve  over  the  wiring 
terminal  and  along  the  wire  to  the  damaged 
area. 

(c)  For  airplanes  on  which  the  modification 
per  AD  99-03-04,  amendment  39-11018,  has 
been  accomplished  prior  to  the  effective  date 
of  this  AD;  Within  18  months  after  the 
effective  date  of  this  AD,  perform  the  actions 
specified  in  paragraph  (b),  and  in  paragraph 
(b)(1)  or  (b)(2)  of  this  AD,  in  accordance  with 
Boeing  Alert  Service  Bulletin  737-28A1168, 
Revision  1,  dated  January  11,  2001. 

Reporting  Requirement 

(d)  Submit  a  report  of  inspection  findings 
to  Service  Bulletin  Engineering,  Boeing 
Commercial  Airplane  Group,  P.O.  Box  3707, 
Mail  Stop  2H-37,  Seattle,  Washington 
98124—2207;  at  the  applicable  time  specified 
in  paragraph  {d)(l)  or  (d)(2)  of  this  AD.  The 
report  must  include  all  the  information 
specified  in  the  Accomplishment 
Instructions  of  Boeing  Alert  Service  Bulletin 
737-28A1168.  Revision  1,  dated  January  11, 
2001.  Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44  U.S.C. 
3501  et  seq.)  and  have  been  assigned  OMB 
Control  Number  2120-0056. 

(1)  For  airplanes  on  which  the  inspection 
required  by  paragraph  (b)  of  this  AD  is 
accomplished  after  the  effective  date  of  this 
AD:  Submit  the  report  within  10  days  after 
performing  the  inspection. 

(2)  For  airplanes  on  which  the  inspection 
required  by  paragraph  (b)  of  this  AD  has  been 


accomplished  prior  to  the  effective  date  of 
this  AD:  Submit  the  report  within  10  days 
after  the  effective  date  of  this  AD. 

Alternative  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO),  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  PMI,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Seattle  ACO. 

Note  5:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(g)  Except  for  the  requirements  of 
paragraph  (a)  of  this  AD,  the  actions  shall  be 
done  in  accordance  with  Boeing  Alert 
Service  Bulletin  737-28A1168,  Revision  1, 
dated  January  11,  2001.  This  incorporation 
by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  Copies'may 
be  obtained  from  Boeing  Commercial 
Airplane  Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This  information 
may  be  examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue, 
SW.,  Renton,  Washington.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW.,  suite 
700,  Washington,  DC. 

Effective  Date 

(h)  This  amendment  becomes  effective  on 
February  28,  2001. 

Issued  in  Renton,  Washington,  on  January 
11,2001. 

Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  01-1662  Filed  1-23-01;  8:45  am] 
BtLUNO  CODE  4910-13-P 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NM-264-AD;  Amendment 
39-12082;  AD  2001-01-12] 

RIN2120-AA64 

Airworthiness  Directives; 
Construcciones  Aeronauticas,  S.A. 
(CASA),  Model  CN-235,  CN-235-100, 
and  CN-235-200  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  to  all  CASA  Model  CN- 
235,  CN-235-100,  and  CN-235-200 
series  airplanes,  that  requires  replacing 
the  upper  brackets  in  frames  33,  34,  and 
35,  with  improved  brackets  that  are 
more  fatigue  resistant,  and  reinforcing 
frame  35.  The  actions  specified  by  this 
AD  are  intended  to  prevent  fatigue 
cracking  in  the  zone  of  the  fittings 
connecting  the  fuselage  to  stiffener  rods 
located  in  frames  33,  34,  and  35,  which 
could  result  in  reduced  structural 
integrity  of  the  airplane.  This  action  is 
intended  to  address  the  identified 
unsafe  condition. 

DATES:  Effective  February  28,  2001. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
28,2001. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Construcciones  Aeronauticas,  S.A., 
Getafe,  Madrid,  Spain.  This  information 
may  be  examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056:  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  CASA  Model 
CN-235,  CN-235-100,  and  CN-235-200 
series  airplanes  was  published  in  the 
Federal  Register  on  October  30,  2000 
(65  FR  64634).  That  action  proposed  to 
require  replacing  the  upper  brackets  in 


frames  33,  34,  and  35,  with  improved 
brackets  that  are  more  fatigue  resistant, 
and  reinforcing  frame  35. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  1  airplane  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  80  work 
hours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$2,871  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the  AD  on  the 
U.S.  operator  of  the  one  affected 
airplane  is  estimated  to  be  $7,671. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 


been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  fi^m  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2001-01-12    Construcciones  Aeronauticas, 

S.A.  (CASA):  Amendment  39-12082. 

Docket  2000-NM-264— AD. 
Applicability:  All  Model  CN-235,  CN-235-r 
100,  and  CN-235-200  series  airplanes, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modifled,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  ehminated.  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue  cracking  in  the  zone  of 
the  fittings  connecting  the  fuselage  to 
stiffener  rods  located  in  frames  33,  34,  and 
35,  which  could  result  in  reduced  structural 
integrity  of  the  airplane,  accomplish  the 
following: 

Bracket  Replacement 

(a)  Prior  to  the  accumulation  of  25,000  total 
landings,  replace  the  upper  brackets  in 
frames  33.  34,  and  35,  with  improved 
brackets  that  are  more  fatigue  resistant,  and 
reinforce  frame  35.  in  accordance  with  CASA 
Service  Bulletin  SB-235-53-48.  dated 
December  11, 1997. 
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Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch.  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  from  the  International 
Branch,  ANM-116, 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(d)  The  actions  shall  be  done  in  accordance 
with  CASA  Service  Bulletin  SB-235-53-48. 
dated  December  11.  1997.  This  incorporation 
by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  Construcciones 
Aeronauticas.  S.A.,  Getafe,  Madrid,  Spain. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  land 
Avenue,  SW.,  Renton.  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW.,  suite  700,  Washington. 
DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Spanish  airworthiness  directive  02/2000, 
dated  January  31,  2000. 

Effective  Date 

(e)  This  amendment  becomes  effective  on 
February  28,  2001. 

Issued  in  Renton,  Washington,  on  January 
11,2001. 
Donald  L.  Riggin, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  01-1661  Filed  1-23-01;  8:45  am) 
BMJJNG  CODE  4810-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Doctwt  No.  99-NM-380-AD:  Amendment 
39-12085;  AD  2001-02-01] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  737-300,  -400,  and  -500  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 


action:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  737- 
300,  —400,  and  -500  series  airplanes, 
that  requires  repetitive  inspections  to 
detect  cracking  of  certain  areas  of  the 
forward  pressure  bulkhead,  and  repair, 
if  necessary.  This  amendment  also 
requires  certain  preventive 
modifications,  which,  when 
accomplished,  terminate  the  repetitive 
inspections  for  the  affected  areas. 
This  action  is  necessary  to  prevent 
fatigue  cracking  on  critical  areas  of  the 
forward  pressure  bulkhead,  which  could 
residt  in  rapid  decompression  of  the 
airplane  fuselage.  This  action  is 
intended  to  address  the  identified 
unsafe  condition. 

DATES:  Effective  February  28,  2001. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regiUations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
28,  2001. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue.  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nenita  K.  Odesa,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA, 
Seatde  Aircraft  Certification  Office, 
1601  Lind  Avenue.  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-2557;  fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  737-300,  -400,  and  -500  series 
airplanes  was  published  in  the  Federal 
Register  on  October  18,  2000  (65  FR 
62313).  That  action  proposed  to  require 
repetitive  inspections  to  detect  cracking 
of  certain  areas  of  the  forward  pressure 
bulkhead,  and  repair,  if  necessary.  That 
action  also  proposed  to  require  certain 
preventive  modifications,  which,  when 
accomplished,  would  terminate  the 
repetitive  inspections  for  the  affected 
areas. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 


comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  330  Model 
737  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  115  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD. 

It  will  take  approximately  2  work 
hours  per  airplane  to  accomplish  the 
required  inspection,  at  an  average  labor 
rate  of  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$13,800,  or  $120  per  airplane,  per 
inspection  cycle. 

It  will  take  approximately  38  work 
hours  per  airplane  to  accomplish  the 
required  modification  of  the  vertical 
chords,  at  an  average  labor  rate  of  $60 
per  work  hour.  Required  parts  will  cost 
approximately  $2,789  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $582,935,  or  $5,069  per  airplane. 

It  will  take  approximately  274  work 
hours  per  airplane  to  accomplish  the 
required  modification  of  the  side  chord 
areas,  at  an  average  labor  rate  of  $60  per 
work  hour.  Required  parts  will  cost 
approximately  $6,629  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $2,652,935.  or  $23,069  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  woidd  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 


Federal  Register /Vol.  66.  No.  16  /  Wednesday,  January  24,  2001 /Rules  and  Regulations  7577 


have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a . 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

I  lAuthority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2001-02-01     Boeing:  Amendment  39-12085. 
I      Docket  99-NM-380-AD. 
I  [Applicability:  Model  737-300.  -400,  and 
-300  series  airplanes,  certificated  in  any 
nategory;  as  listed  in  Boeing  Alert  Service 
Bulletin  737-53A1208,  dated  May  6, 1999. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  fatigue  cracking  of  the  forward 
pressure  bulkhead,  which  could  result  in 


rapid  decompression  of  the  airplane  fuselage, 
accomplish  the  following: 

Initial  and  Repetitive  Inspections 

(a)  Before  the  accumulation  of  20,000  total 
flight  cycles,  or  within  3,000  flight  cycles 
after  the  effective  date  of  this  AD,  whichever 
occurs  later:  Perform  the  applicable 
inspections  of  the  vertical  and  side  chord 
areas  of  the  forward  pressure  bulkhead  to 
detect  cracking,  in  accordance  with  the 
Accomplishment  Instructions  of  Boeing  Alert 
Service  Bulletin  737-53A1208,  dated  May  6, 
1999.  Thereafter,  repeat  the  inspections  at 
intervals  not  to  exceed  6,000  flight  cycles 
until  the  preventive  modifications  required 
by  paragraph  (c)  of  this  AD  have  been 
accomplished. 

Repair 

(b)  If  any  cracking  is  detected  during  any 
inspection  required  by  paragraph  (a)  of  this 
AD,  before  further  flight,  repair  the  area  in 
accordance  with  the  Accomplishment 
Instructions  of  Boeing  Alert  Service  Bulletin 
737-53A1208,  dated  May  6,  1999. 

Terminating  Action 

(c)  Before  the  accumulation  of  75.000  total 
flight  cycles,  or  within  12,000  flight  cycles 
after  the  effective  date  of  this  AD,  whichever 
occurs  later:  Accomplish  preventive 
modifications  of  the  vertical  and  side  chord 
areas  of  the  forward  pressure  bulkhead,  in 
accordance  with  the  Accomplishment 
Instructions  of  Boeing  Alert  Service  Bulletin 
737-53A1208,  dated  May  6,  1999. 
Accomplishment  of  these  modifications 
constitutes  terminating  action  for  the     „ 
repetitive  inspections  required  by  paragraph 
(a)  of  this  AD. 

Ahernative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office  (AGO),  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Seattle  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permit 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(0  The  actions  shall  be  done  in  accordance 
with  Boeing  Alert  Service  Bulletin  737- 
53A1208.  dated  May  6.  1999.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box  3707, 
Seattle,  Washington  98124-2207.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 


Directorate,  1601  Lind  Avenue,  SW..  Renton. 
Washington;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW..  suite 
700.  Washington.  DC. 

Effective  Date 

(g)  This  amendment  becomos  effective  on 
February  28,  2001. 

issued  in  Renton.  Washington,  on  January 
12,2001. 

Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  01-1660  Filed  1-23-01;  8:45  am] 
BILLING  CODE  4giO-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Parts  510  and  524 

Ophthalmic  and  Topical  Dosage  Form 
New  Animal  Drugs;  ivermectin 
Suspension 

agency:  Food  and  Drug  Administration. 

HHS. 

action:  Final  rule. 

SUMIMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Blue  Ridge 
Pharmaceuticals,  Inc.  The  NADA 
provides  for  veterinary  prescription  use 
of  ivermectin  otic  suspension  for  the 
treatment  of  adult  ear  mite  infestations 
in  cats  and  kittens. 

DATES:  This  rule  is  effective  January  24, 
2001. 

FOR  FURTHER  INFORIMATtON  CONTACT: 
Melanie  R.  Berson,  Center  for  Veterinary 
Medicine  (HFV-110),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-827-7540. 
SUPPLEMENTARY  INFORIMATION:  Blue 
Ridge  Pharmaceuticals,  Inc.,  4249-105 
Piedmont  Pkwy.,  Greensboro.  NC  27410, 
filed  NADA  141-174  that  provides  for 
veterinary  prescription  use  of 
ACAREXX*  (0.01%  ivermectin)  Otic 
Suspension  for  the  treatment  of  adult 
ear  mite  (Otodectes  cynotis)  infestations 
in  cats  and  kittens  4  weeks  of  age  and 
older.  Effectiveness  against  eggs  and 
immature  stages  has  not  been  proven. 
The  NADA  provides  for  use  of  one  0.5- 
milliliter  tube  per  ear.  The  NADA  is 
approved  as  of  December  5.  2000,  and 
the  regulations  are  amended  by  adding 
21  CFR  524.1195  to  reflect  the'approval. 
The  basis  for  approval  is  discussed  in 
the  fi«edom  of  information  summary. 

In  addition.  Blue  Ridge 
Pharmaceuticals,  Inc.,  has  not  been 
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previously  listed  in  the  animal  drug 
regulations  as  a  sponsor  of  an  approved 
application.  At  this  time,  21  CFR 
510.600(c)  is  being  amended  to  add 
entries  for  the  firm. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2)(ii),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061.  Rockviile,  MD  20852,  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Under  section  512(c)(2)(F)(ii)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360b{c)(2){F)(ii)),  this 
approval  for  nonfood-producing  animals 
qualifies  for  3  years  of  marketing 
exclusivity  beginning  December  5,  2000, 
because  the  application  contains 
substantial  evidence  of  efiectiveness  of 
the  drug  involved  or  any  studies  of 
animal  safety  required  for  approval  of 


the  application  and  conducted  or 
sponsored  by  the  applicant. 

The  agency  has  determined  imder  21 
CFR  25.33(d)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cimiulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  enviromnental  assessment 
nor  an  environmental  impact  statement 
is  required. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

List  of  Subjects 

21  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drugs.  Labeling, 
Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  524 
Animal  drugs. 


Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  parts  510  and  524  are  amended  as 
follows: 

PART  510— NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321.  331.  351,  352, 
353,  360b,  371,  379e. 

2.  Section  510.600  is  amended  in  the 
table  in  paragraph  (c)(1)  by 
alphabeticaUy  adding  an  entry  for  "Blue 
Ridge  Pharmaceuticals,  Inc."  and  in  the 
table  in  paragraph  (c)(2)  by  niunerically 
adding  an  entry  for  "065274"  to  read  as 
follows: 

1510.600    Names,  addresses,  and  drug 
labeter  codes  of  sponsors  of  approved 
applications. 

•        «        •        •        • 

(c)«  •  • 
(1)  *  •  • 


Finn  name  and  address 


Drug  labeler  code 


Blue  Ridge  Ptiam»ceu4icais.  Inc.,  4249-105  Piedmont  PIcwy., 
Qreenstwro,  NC  27410 


06S274 


(2)*  ' 


Dnjg  labeter  code 


Firm  name  and  address 


065274 


Blue  Ridge  Pharmaceuticals,  Inc.,  4249-105  Piedmont  Pkwy., 
Greensboro,  NC  27410 


PART  524— OPHTHALMIC  AND 
TOPICAL  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  524  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 

2.  Section  524.1195  is  added  to  read 
as  follows: 


1524.1195    Ivermectin  otic  suspension. 

(a)  Specifications.  Each  tube  contains 
0.5  milliliter  (mL)  of  a  0.01  percent 
suspension  of  ivermectin. 

(b)  Sponsor.  See  No.  065274  in 
§  510.600(c)  of  this  chapter. 

(c)  Conditions  of  use — (1)  Amount. 
Administer  the  contents  of  one  0.5-mL 
tube  topically  into  each  external  ear 
canal. 

(2)  Indications  for  use.  For  the 
treatment  of  adult  ear  mite  [Otodectes 
cynotis)  infestations  in  cats  and  kittens 


4  weeks  of  age  and  older.  Effectiveness 
against  eggs  and  immature  stages  has 
not  been  proven. 

(3)  Liniitations.  Federal  law  restricts 
this  drug  to  use  by  or  on  the  order  of 
a  licensed  veterinarian. 

Dated:  January  8,  2001. 
Stephen  F.  Sundlof, 

Director,  Center  for  Veterinary  Medicine. 
(PR  Doc.  01-1869  Filed  1-23-01;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administratiofi 
21  CFR  Part  520 

Oral  Dosage  Form  New  Animal  Drugs; 
Ivermectin  Liquid 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  an  abbreviated  new  animal 
drug  application  (ANADA)  filed  by 
Med-Pharmex,  Inc.  The  ANADA 
provides  for  oral  use  of  ivermectin 
solution  in  horses  for  the  treatment  and 
control  of  various  species  of  internal 
and  cutaneous  parasites. 
DATES:  This  rule  is  effective  January  24, 
2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lonnie  W.  Luther,  Center  for  Veterinary 
Medicine  (HFV-102),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockviile,  MD  20855,  301-827-0209. 
SUPPLEMENTARY  INFORMATION:  Med- 
Pharmex,  Inc.,  2727  Thompson  Creek 
Rd.,  Pomona,  CA  91767-1861,  filed 
ANADA  200-292  for  IVERSOL 
(ivermectin)  Liquid  for  Horses.  The 
application  provides  for  oral  use  of  1.0 
percent  ivermectin  solution  in  horses 
for  the  treatment  and  control  of  various 
species  of  gastrointestinal  nematodes, 
lungworms,  stomach  bots,  and 
cutaneous  larvae  and  microfilariae. 
MedPharmex's  IVERSOL  Liquid  for 
Horses  is  approved  as  a  generic  copy  of 
Merial  Ltd.'s  EQVALAN®  (ivermectin) 
Oral  Liquid  for  Horses,  approved  imder 
NADA  140-439.  ANADA  200-292  is 
approved  as  of  December  7,  2000,  and 
21  CFR  520.1195  is  amended  to  reflect 
the  approval.  The  basis  of  approval  is 
discussed  in  the  freedom  of  information 
summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2)(ii),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockviile,  MD  20852,  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

The  agency  has  determined  under  21 
CFR  25.33(a)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  enviroimient.  Therefore, 
neither  an  environmental  assessment 


nor  an  environmental  impact  statement 
is  required. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-B08. 

List  of  Subiects  in  21  CFR  Part  520 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  520  is  amended  as  follows: 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 

§520.1195    [Amended] 

2.  Section  520.1195  Ivermectin  liquid 
is  amended  in  paragraph  (b)  by  adding 
",  051259,"  after  "050604". 

Dated:  January  8,  2001. 
Stephen  F.  Sundlof, 

Director,  Center  for  Veterinary  Medicine. 
[PR  Doc.  01-1865  Filed  1-23-01;  8:45  am] 

BILUNG  CODE  41 60-01 -S 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  2, 15  and  68 

[CO  Docket  No.  99-216;  FCC  00-400] 

2000  Biennial  Regulatory  Review  of 
Adopting  Technical  Criteria  and 
Approving  Terminal  Equipment 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  privatizes  the 
process  by  which  technical  criteria  are 
established  for  customer  premises 
equipment  (CPE  or  terminal  equipment) 
that  may  be  sold  for  coimection  to  the 
public  switched  telephone  network,  and 
for  the  approval  of  such  equipment  to 
demonstrate  compliance  with  the 
relevant  technicjil  criteria.  Streamlining 
these  procedures  will  reduce 
unnecessary  costs  and  delays  associated 
with  bringing  terminal  equipment  to  the 
consumer  without  measurably 
increasing  the  possibility  of  harm  to  the 
public  switched  telephone  network. 
Privatizing  the  terminal  equipment 
approval  process  will  significantly 
reduce  the  Commission's  regulatory 
burden  and  allow  it  to  focus  on 
enforcement  of  the  industry-established 


technical  criteria  for  terminal 
equipment.  The  Commission  will 
maintain  its  role  as  the  forum  of  last 
resort  for  disputes  regarding  terminal 
equipment  standards  and  approval 
procedures. 

DATES:  Effective  February  23,  2001, 
except  that  §  68.105  and  the  definition 
of  "demarcation  point"  in  §  68.3  will 
not  be  effective  until  approval  of  the 
Office  of  Management  and  Budget  has 
been  obtained.  The  FCC  will  publish  a 
document  announcing  the  effective  date 
of  this  rule  and  definition. 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  Magnotti,  202/418-0871,  Fax 
202/418-2345,  TTY  202/4184. 
smagnott@fcc.gov.  Network  Services 
Division,  Common  Carrier  Bureau,  or 
Dennis  Johnson,  202/418-0809.  Fax 
202/418-2345,  TTY  202/418-0484, 
dcjohnso®fcc.gov.  Network  Services 
Division,  Common  Carrier  Bureau. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order  (Order)  in  the  2000  Biennial 
Review  of  Part  68  of  the  Commission's 
Rules  and  Regulations,  CC  Docket  No. 
99-216,  FCC  00-400,  adopted 
November  9,  2000  and  released 
December  21,  2000.  The  full  text  of  the 
Report  and  Order  is  available  for 
inspection  and  copying  during  the 
weekday  hours  of  9  a.m.  to  4:30  p.m.  in 
the  FCC  Reference  Center,  Room  CY- 
A257,  445  12th  Street,  SW.. 
Washington,  DC  20554,  or  copies  may 
be  purchased  from  the  Commission's 
copy  contractor,  International 
Transcription  Services,  Inc.,  445  12th 
Street,  SW.,  Suite  CY-B400, 
Washington,  DC  20554,  phone  (202) 
857-3800. 

Synopsis  of  the  Report  and  Order 

1.  In  May  2000,  the  Conmiission 
released  a  Notice  of  Proposed 
Rulemaking  (NPRM),  65  FR  34629  (May 
31,  2000)  proposing  to  privatize  most 
elements  of  the  process  by  which 
technical  criteria  are  established  for 
customer  premises  equipment  (CPE  or 
terminal  equipment)  as  well  as  the 
compliance  assessment  procedures  for 
such  equipment.  In  response,  the 
majority  of  comments  recommended 
adoption  of  the  Commission's 
proposals.  This  Order  will  streamline 
the  Commission's  rules  by  allowing  the 
Commission  to  replace  approximately 
130  pages  of  technical  criteria  currently 
in  the  rules  with  only  a  few  pages  of 
simple  principles  that  terminal 
equipment  shall  not  cause  any  of  the 
prescribed  harms  to  the  public  switched 
telephone  network,  that  providers  of 
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telecommunications  must  allow  the 
connectiun  of  compliant  terminal 
equipment  to  their  networks,  and  that 
the  Commission  will  enforce  diligently 
compliance  with  those  rules. 

2.  Specifically,  in  the  Report  and 
Order,  the  Commission  transfers  the 
responsibility  for  estahlishing  technical 
criteria  to  the  Administrative  Council 
for  Terminal  Attachments 
(Administrative  Council).  The  purpose 
of  the  Administrative  Council  is  to  act 
as  the  clearinghouse  publishing 
technical  criteria  for  terminal 
equipment  developed  by  ANSI- 
accredited  standards  development 
organizations.  This  approach  ensures 
that  all  manufacturers  know  which 
terminal  equipment  technologies  can  be 
connected  to  the  public  switched 
telephone  network  and  all  providers  of 
telecommunications  can  deploy  services 
and  design  their  networks  to  permit 
connection  consistent  with  these 
technical  criteria. 

3.  In  the  Report  and  Order  we  select 
TIA  and  ATIS,  to  serve  as  the  joint 
sponsoring  organization  of  the 
Administrative  Council.  Although  the 
first  responsibility  of  the  co-sponsors, 
TIA  and  ATIS,  is  to  send  out  a  call  to 
the  industry  to  convene  an 
organizational  meeting  for  the  purpose 
of  establishing  the  Administrative 
Council  for  Terminal  Attachments 
discussed  below,  the  primary  ongoing 
purpose  of  the  sponsoring  organization 
will  be  to  provide  administrative  and 
secretarial  support  to  the  Administrative 
Council.  The  sponsoring  organization  is 
responsible  for  ensuring  that  the 
industry  populates  the  Administrative 
Council  in  a  manner  consistent  with 
ANSI  criteria  for  a  balanced  and  open 
membership.  In  the  Report  and  Order, 
we  require  the  sponsor  to  notify  the 
indus^  that  it  intends  to  establish  a 
Administrative  Council  with 
membership  that  is  balanced  in  terms  of 
the  points  of  view  represented.  After  the 
Administrative  Council  is  in  being,  then 
its  relationship  with  the  sponsor 
becomes  contractual.  The 
Administrative  Council  may  contract 
with  the  sponsor  to  provide  the 
appropriate  public  notice  for  its  actions 
and  for  appeals  to  it.  The 
Administrative  Council  may  also 
contract  with  the  sponsor  to  coordinate 
the  industry's  assignment  of  standards- 
development  projects,  and  take  other 
actions  that  will  support  the 
Administrative  Council's  functions  and 
coordination  of  industry  standards- 
setting  processes. 

4.  The  Administrative  Council  will 
adopt  technical  criteria  for  terminal 
equipment  through  the  act  of  publishing 
criteria  develnpod  by  ANSI-accredited 


standards  development  organizations. 
The  Administrative  Council  will  not 
make  substantive  decisions  regarding 
the  development  of  technical  criteria. 
The  Administrative  Council  will  also  be 
responsible  for  establishing  and 
maintaining  a  database  of  equipment 
approved  as  compliant  with  the 
technical  criteria.  The  Administrative 
Council  may  perform  this  database 
function  on  its  own,  or  may  make 
arrangements  with  one  of  the 
sponsoring  organizations  to  be  the 
administrator  of  the  database.  The  Order 
also  concludes  that  the  Administrative 
Council  will  assume  many  of  the  other 
Commission's  current  part  68  functions, 
including  responding  to  inquiries  from 
the  public  regarding  the  new  technical 
criteria  it  publishes  (the  technical 
criteria  that  are  currently  in  the  part  68 
rules,  and  approved  equipment). 

5.  In  addition,  the  Order  completely 
eliminates  the  Commission's  direct  role 
in  approving  terminal  equipment. 
Manufacturers  will  have  the  option  of 
demonstrating  conformity  to  the 
appropriate  technical  criteria  by  either 
seeking  approval  from 
Telecommunications  Certification 
Bodies  (TCBs)  or  by  providing 
customers  and  the  Administrative 
Council  with  a  Supplier's  Declaration  of 
Conformity  (SDoC),  in  accordance  with 
the  rules  established  in  the  Order.  This 
streamlined  approach  relies  on  the 
conunon  vested  interest  of  terminal 
equipment  manufact\u«rs  and  providers 
of  telecommunications  in  safeguarding 
the  public  switched  telephone  network, 
while  also  eliminating  direct 
government  involvement  in  establishing 
technical  criteria  for  terminal 
equipment  and  in  registering  or 
approving  terminal  equipment  that 
meets  those  technical  criteria. 

6.  The  Commission  will  retain  in  its 
rules  the  technical  criteria  relating  to 
inside  wiring,  hearing  aid  compatibility 
and  volume  control,  and  consumer 
protection  provisions.  The  Commission 
will  also  retain  enforcement  procedures 
for  terminal  equipment  compliance  and 
an  appeal  procedure  for  the 
Administrative  Council's  decisions. 
Finally,  the  Order  updates  the 
complaint  procedures  for  the 
Commission's  hearing  aid  compatibility 
and  volume  control  rules. 

List  of  Subjects 

47  CFR  Part  2 

Communications  equipment, 
Telecommunications. 

47  CFR  Part  15 

Communications  equipment. 
Telephone. 


47  CFR  Part  68 

Administrative  practice  and 
procedure.  Communications  equipment. 
Labeling,  Reporting  and  recordkeeping 
requirements,  Telecommunications, 
Telephone. 

Federal  Communications  Commission. 
Wiiliam  F.  Caton, 

Deputy  Secrqfary. 

Final  Rules 

For  the  reasons  stated  in  the 
preamble,  the  Federal  Communication 
Commission  amends  parts  2, 15,  and  68 
of  the  Code  of  Federal  Regulations  as 
follows: 

PART  2— (AMENDED] 

1.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  301.  303,  307, 
336.  and  337,  unless  otherwise  noted. 

Subpart  L— [Removed] 

2.  Remove  Subpart  L,  consisting  of 
§§2.1300  and  2.1302. 

PART  15— (AMENDED] 

3.  The  authority  citation  for  part  15 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  302.  303.  304. 
307.  and  544A. 

4.  Section  15.214(b)  is  revised  to  read 
as  follows: 

115^14    Cordlms  tatophonM. 

***** 

(b)  A  cordless  telephone  that  is 
intended  to  be  connected  to  the  public 
switched  telephone  network  shall  also 
comply  with  the  applicable  regulations 
in  part  68  of  this  chapter.  A  separate 
procedure  for  approval  imder  part  68  is 
required  for  such  terminal  equipment. 


PART  68— (AMENDED] 

5-6.  The  authority  citation  for  part  68 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154. 155  and  303. 
7.  Section  68.2  is  revised  to  read  as 
follows: 

S68.2    Scope. 

(a)  Except  as  provided  in  paragraphs 
(b)  and  (c)  of  this  section,  the  rules  and 
regulations  apply  to  direct  connection  of 
all  terminal  equipment  to  the  public 
switched  telephone  network  for  use  in 
conjunction  with  all  services  other  than 
party  line  services. 

(b)  National  defense  and  security. 
Where  the  Secretary  of  Defense  or 
authorized  agent  or  the  head  of  any 
other  governmental  department,  agency. 
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or  administration  (approved  in  writing 
by  the  Commission  to  act  pursuant  to 
this  rule)  or  authorized  representative, 
certifies  in  vniting  to  the  appropriate 
common  carrier  that  compliance  with 
the  provisions  of  part  68  could  result  in 
the  disclosure  of  communications 
equipment  or  security  devices, 
locations,  uses,  persoimel,  or  activity 
which  would  adversely  affect  the 
national  defense  and  security,  such 
equipment  or  security  devices  may  be 
connected  to  the  telephone  company 
provided  communications  network 
without  compliance  with  this  part, 
provided  that  each  written  certification 
states  that: 

(1)  The  coimection  is  required  in  the 
interest  of  national  defense  and  seciirity; 

(2)  The  equipment  or  device  to  be 
connected  either  complies  with  the 
technical  criteria  pertaining  thereto  or 
will  not  cause  harm  to  the  nationwide 
telephone  network  or  to  employees  of 
any  provider  of  vtdreline 
telecommunications;  and 

(3)  The  installation  is  performed  by 
well-trained,  qualified  employees  imder 
the  responsible  supervision  and  control 
of  a  person  who  is  a  licensed 
irofessional  engineer  in  the  jurisdiction 
JX  which  the  installation  is  performed. 

I  (c)  Governmental  departments, 
agencies,  or  administrations  that  wish  to 
qualify  for  interconnection  of 
equipment  or  seciuity  devices  pursuant 
to  this  section  shall  file  a  request  with 
the  Secretary  of  this  Conunission  stating 
the  reasons  why  the  exemption  is 
requested.  A  list  of  these  departments, 
agencies,  or  administrations  that  have 
filed  requests  shall  be  published  in  the 
Federal  Register.  The  Commission  may 
take  action  with  respect  to  those 
requests  30  days  after  publication.  The 
Commission  action  shall  be  published 
in  the  Federal  Register.  However,  the 
Commission  may  grant,  on  less  than  the 
normal  notice  period  or  without  notice, 
special  temporary  authority,  not  to 
exceed  90  days,  for  governmental 
departments,  agencies,  or 
administrations  that  wish  to  qualify  for 
intercoimection  of  equipment  or 
security  devices  pursuant  to  this 
section.  Requests  for  such  authority 
shall  state  the  particular  fact  and 
circumstances  why  authority  should  be 
granted  on  less  than  the  normal  notice 
period  or  without  notice.  In  such  cases, 
the  Commission  shall  endeavor  to 
publish  its  disposition  as  promptly  as 
possible  in  the  Federal  Register. 

8.  Section  68.3  is  revised  to  read  as 
follows: 

§68.3    Definition*. 
As  used  in  this  part: 


Demarcation  point  (also  point  of 
interconnection).  As  used  in  this  part, 
the  point  of  demarcation  and/ or 
interconnection  between  the 
communications  facilities  of  a  provider 
of  wireline  telecommunications,  and 
terminal  equipment,  protective 
apparatus  or  wiring  at  a  subscriber's 
premises. 

Essential  telephones.  Only  coin- 
operated  telephones,  telephones 
provided  for  emergency  use,  and  other 
telephones  frequently  needed  for  use  by 
persons  using  such  hearing  aids. 

Harm.  Electrical  hazards  to  the 
personnel  of  providers  of  wireline 
telecommimications.  damage  to  the 
equipment  of  providers  of  wireline 
telecommunications,  malfunction  of  the 
billing  equipment  of  providers  of 
wireline  telecommunications,  and 
degradation  of  service  to  persons  other 
than  the  user  of  the  subject  terminal 
equipment,  his  calling  or  called  party. 

Hearing  aid  compatible.  Except  as 
used  at  §§  68.4(a)(3)  and  68.414,  the 
terms  hearing  aid  compatible  or  hearing 
aid  compatibility  are  used  as  defined  in 
§  68.316,  unless  it  is  specifically  stated 
that  hearing  aid  compatibility  volume 
control,  as  defined  in  §  68.317,  is 
intended  or  is  included  in  the 
definition. 

Inside  wiring  or  premises  wiring. 
Customer-owned  or  controlled  wire  on 
the  subscriber's  side  of  the  demarcation 
point. 

Premises.  As  used  herein,  generally  a 
dwelling  unit,  other  building  or  a  legal 
unit  of  real  property  such  as  a  lot  on 
which  a  dwelling  unit  is  located,  as 
determined  by  the  provider  of 
telecommunications  service's 
reasonable  and  nondiscriminatory 
standard  operating  practices. 

Private  radio  services.  Private  land 
mobile  radio  services  and  other 
communications  services  characterized 
by  the  Commission  in  its  rules  as 
private  radio  services. 

Public  mobile  services.  Air-to-groimd 
radiotelephone  services,  cellular  radio 
telecommunications  services,  offshore 
radio,  rtu^l  radio  service,  public  land 
mobile  telephone  service,  and  other 
common  carrier  radio  communications 
services  covered  by  part  22  of  Title  47 
of  the  Cede  of  Federal  Regulations. 

Responsible  party.  The  party  or 
parties  responsible  for  the  compliance 
of  terminal  equipment  or  protective 
circuitry  intended  for  connection 
directly  to  the  public  switched 
telephone  network  vdth  the  applicable 
rules  and  regulations  in  this  part  and 
with  the  technical  criteria  published  by 
the  Administrative  Coiuicil  for  Terminal 
Attachments.  If  a  Telecommunications 
Certification  Body  certifies  the  terminal 


equipment,  the  responsible  party  is  the 
holder  of  the  certificate  for  that 
equipment.  If  the  terminal  equipment  is 
the  subject  of  a  Supplier's  Declaration  of 
Conformity,  the  responsible  party  shall 
be:  the  manufecturer  of  the  terminal 
equipment,  or  the  manufactiu«r  of 
protective  circuitry  that  is  marketed  for 
use  with  terminal  equipment  that  is  not 
to  be  connected  directly  to  the  network, 
or  if  the  equipment  is  imported,  the 
importer,  or  if  the  terminal  equipment  is 
assembled  fitim  individual  component 
parts,  the  assembler.  If  the  equipment  is 
modified  by  any  party  not  working 
imder  the  authority  of  the  responsible 
party,  the  party  perfonning  the 
modifications,  if  located  within  the 
U.S.,  or  the  importer,  if  the  equipment 
is  imported  subsequent  to  the 
modifications,  becomes  the  new 
responsible  party.  Retailers  or  original 
equipment  manufactxirers  may  enter 
into  an  agreement  with  the  assembler  or 
importer  to  assume  the  responsibilities 
to  ensure  compliance  of  the  terminal 
equipment  and  to  become  the 
responsible  party. 

Secure  telephones.  Telephones  that 
are  approved  by  the  United  States 
Government  for  the  transmission  of 
classified  or  sensitive  voice 
communications. 

Terminal  equipment.  As  used  in  this 
part,  commiuiications  equipment 
located  on  customer  premises  at  the  end 
of  a  communications  link,  used  to 
permit  the  stations  involved  to 
accomplish  the  provision  of 
telecommunications  or  information 
services. 

9.  Section  68.7  is  added  to  read  as 
follows: 

§  68.7    Technical  criteria  for  terminal 
equipment 

(a)  Terminal  equipment  shall  not 
cause  harm,  as  defined  in  §  68.3,  to  the 
public  switched  telephone  network. 

(b)  Technical  criteria  published  by  the 
Administrative  Council  for  Terminsd 
Attachments  are  the  presumptively 
valid  technical  criteria  for  the  protection 
of  the  public  switched  telephone 
network  from  harms  caused  by  the 
connection  of  terminal  equipment, 
subject  to  the  appeal  procedures  in 

§  68.614  of  this  part. 

10.  Section  68.100  is  revised  to  read 
as  follows: 

§68.100    General. 

In  accordance  with  the  rules  ^d 
regulations  in  this  part,  terminal 
equipment  may  be  directly  connected  to 
the  public  switched  telephone  network, 
including  private  line  services  provided 
over  wireline  facilities  that  are  owned 
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by  providers  of  wireline 
telecommunications. 

11.  Section  68.102  is  revised  to  read 
as  follows: 

§  68.1 02    Tenninal  equipment  approval 
requifwnent 

Terminal  equipment  must  be 
approved  in  accordance  with  the  rules 
and  regiilabons  in  subpart  C  of  this  part, 
or  coiuected  through  protective 
circuitry  that  is  approved  in  accordance 
with  the  rules  and  regulations  in 
subpart  C. 

§68.104    [Removed] 

12.  Section  68.104  is  removed. 

13.  Section  68.105  is  added  to  read  as 
follows: 

S  68.105    Minimum  point  of  entry  (MPOE) 
and  demarcation  point. 

(a)  Facilities  at  the  demarcation  point. 
Carrier-installed  facilities  at,  or 
constituting,  the  demarcation  point 
shall  consist  of  wire  or  a  jack 
conforming  to  the  technical  criteria 
published  by  the  Administrative 
Council  for  Terminal  Attachments. 

(b)  Minimum  point  of  entry.  The 
"minimum  point  of  entry"  (MPOE)  as 
used  herein  shall  be  either  the  closest 
practicable  |}oint  to  where  the  wiring 
crosses  a  property  line  or  the  closest 
practicable  point  to  where  the  wiring 
enters  a  multiunit  building  or  buildings. 
The  reasonable  and  nondiscriminatory 
standard  operating  practices  of  the 
provider  of  wireline 
telecommunications  services  shall 
determine  which  shall  apply.  The 
provider  of  wireline 
telecommunications  services  is  not 
.precluded  firom  establishing  reasonable 
classifications  of  multiunit  premises  for 
purposes  of  determining  which  shall 
apply.  Multiunit  premises  include,  but 
are  not  limited  to,  residential, 
commercial,  shopping  center  and 
campus  situations. 

(c)  Single  unit  installations.  For  single 
unit  installations  existing  as  of  August 
13, 1990,  and  installations  installed 
after  that  date  the  demarcation  point 
shall  be  a  point  within  30  cm  (12  in)  of 
the  protector  or,  where  there  is  no 
protector,  within  30  cm  (12  in)  of  where 
the  telephone  wire  enters  the  customer's 
premises,  or  as  close  thereto  as 
practicable. 

(d)  Multiunit  installations.  (1)  In 
multiimit  premises  existing  as  of  August 
13, 1990,  the  demarcation  point  shaU  be 
determined  in  accordance  with  the  local 
carrier's  reasonable  and  non- 
discriminatory standard  operating 
practices.  Provided,  however,  that 
where  there  are  multiple  demarcation 
points  within  the  multiunit  premises,  a 


demarcation  point  for  a  customer  shall 
not  be  further  inside  the  customer's 
premises  than  a  point  twelve  inches 
from  where  the  wiring  enters  the 
customer's  premises,  or  as  close  thereto 
as  practicable. 

(2)  In  multiunit  premises  in  which 
wiring  is  installed,  including  major 
additions  or  rearrangements  of  wiring 
existing  prior  to  that  date,  the  provider 
of  wireline  telecommunications  may 
place  the  demarcation  point  at  the 
minimum  point  of  entry  (MPOE).  If  the 
provider  of  wireline 
telecommunications  services  does  not 
elect  to  establish  a  practice  of  placing 
the  demarcation  point  at  the  minimum 
point  of  entry,  the  multiunit  premises 
owner  shall  determine  the  location  of 
the  demarcation  point  or  points.  The 
multiunit  premises  owner  shall 
determine  whether  there  shall  be  a 
single  demarcation  point  location  for  all 
customers  or  separate  such  locations  for 
each  customer.  Provided,  however,  that 
where  there  are  multiple  demarcation 
points  within  the  multiunit  premises,  a 
demarcation  point  for  a  customer  shall 
not  be  further  inside  the  customer's 
premises  than  a  point  30  cm  (12  in) 
from  where  the  wiring  enters  the 
customer's  premises,  or  as  close  thereto 
as  practicable.  At  the  time  of 
installation,  the  provider  of  wireline 
telecommunications  services  shall  fully 
inform  the  premises  owner  of  its  options 
and  rights  regarding  the  placement  of 
the  demarcation  point  or  points  and 
shall  not  attempt  to  unduly  influence 
that  decision  for  the  purpose  of 
obstructing  competitive  entry. 

(3)  In  any  multiunit  premises  where 
the  demarcation  point  is  not  already  at 
the  MPOE,  the  provider  of  wireline 
telecommunications  services  must 
comply  with  a  request  from  the 
premises  owner  to  relocate  the 
demarcation  point  to  the  MPOE.  The 
provider  of  wireline 
telecommunications  services  must 
negotiate  terms  in  good  faith  and 
complete  the  relocation  within  forty-five 
days  from  said  request.  Premises  owners 
may  file  complaints  with  the 
Conunission  for  resolution  of  allegations 
of  bad  faith  bargaining  by  provider  of 
wireline  telecommunications  services. 
See  47  U.S.C.  208;  47  CFR  1.720  through 
1.736  (1999). 

(4)  The  provide  of  wireline 
telecommunications  services  shall  make 
available  information  on  the  location  of 
the  demarcation  point  within  ten 
business  days  of  a  request  from  the 
premises  owner.  If  the  provider  of 
wireline  telecommunications  services 
does  not  provide  the  information  within 
that  time,  the  premises  owner  may 
presume  the  demarcation  point  to  be  at 


the  MPOE.  Notwithstanding  the 
provisions  of  §68. 110(c)  of  this  part, 
provider  of  wireline 

telecommunications  services  must  make 
this  information  fr«ely  available  to  the 
requesting  premises  owner. 

(5)  In  multiunit  premises  with  more 
than  one  customer,  the  premises  owner 
may  adopt  a  policy  restricting  a 
customer's  access  to  wiring  on  the 
premises  to  only  that  wiring  located  in 
the  customer's  individual  tmit  that 
serves  only  that  particular  customer. 

14.  Section  68.106  is  revised  to  read 
as  follows: 

S  68.1 06    Notification  to  provider  of  wireline 
tetecommunicationa. 

(a)  General.  Customers  connecting 
terminal  equipment  or  protective 
circuitry  to  the  public  switched 
telephone  network  shall,  upon  request 
of  the  provider  of  wireline 
telecommunications,  inform  the 
provider  of  wireline 
telecommunications  of  the  particular 
line(s)  to  which  such  connection  is 
made,  and  any  other  information 
required  to  be  placed  on  the  tenninal 
equipment  pursuant  to  §  68.354  of  this 
part  by  the  Administrative  Council  for 
Tenninal  Attachments. 

(b)  Systems  assembled  of 
combinations  of  individually-approved 
tenninal  equipment  and  protective 
circuitry.  Customers  connecting  such 
assemblages  to  the  public  switched 
telephone  network  shall,  upon  the 
request  of  the  provider  of  wireline 
telecommunications,  provide  to  the 
provider  of  wireline 
telecommunications  the  following 
information: 

For  each  line: 

(1)  Information  required  for 
compatible  operation  of  the  equipment 
with  the  communications  facilities  of 
the  provider  of  wireline 
telecommunications; 

(2)  The  identifying  information 
required  to  be  placed  on  terminal 
equipment  pursuant  to  §  68.354  for  all 
equipment  dedicated  to  that  line;  and 

(3)  Any  other  information  regarding 
equipment  dedicated  to  that  line 
required  to  be  placed  on  the  terminal 
equipment  by  the  Administrative 
Coiincil  for  Terminal  Attachments. 

(4)  A  list  of  identifying  numbers 
required  to  be  placed  on  tenninal 
equipment,  if  any,  by  the 
Administrative  Council  for  Terminal 
Attachments,  pursuant  to  §68.354  of 
this  part,  for  equipment  to  be  used  in 
the  system. 

(c)  Systems  using  other  than  "fully 
protected"  premises  wiring.  Customers 
who  intend  to  connect  premises  wiring 
other  than  "fully  protected"  premises 
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wiring  to  the  public  switched  telephone 
network  shall,  in  addition  to  the 
foregoing,  give  notice  to  the  provider  of 
wireline  telecommunications  in 
accordance  with  §  68.215(e). 

15.  Section  68.108  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§68.108    Incidence  of  harm. 

Should  terminal  equipment,  inside 
wiring,  plugs  and  jacks,  or  protective 
circuitry  cause  harm  to  the  public 
switched  telephone  network,  or  should 
the  provider  of  wireline 
telecommunications  reasonably 
determine  that  such  harm  is  imminent, 
the  provider  of  wireline 
telecommunications  shall,  where 
practicable,  notify  the  customer  that 
temporary  discontinuance  of  service 
may  be  required;  however,  wherever 
prior  notice  is  not  practicable,  the 
provider  of  wireline 
telecommunications  may  temporarily 
discontinue  service  forthwith,  if  such 
action  is  reasonable  imder  the 
circumstances.  In  case  of  such 
temporary  discontinuance,  the  provider 
of  wireline  telecommunications  shall: 
***** 

16.  Section  68.110  is  revised  to  read 
as  follows: 

§68.110    Compatibility  of  ttie  public 
switched  telephone  networic  and  terminal 
equipment. 

(a)  Availability  of  interface 
information.  Technical  information 
concerning  interface  parameters  not 
specified  by  the  technical  criteria 
published  by  the  Administrative 
Council  for  Terminal  Attachments,  that 
are  needed  to  permit  terminal 
equipment  to  operate  in  a  manner 
compatible  with  the  communications 
facilities  of  a  provider  of  wireline 
telecommunications,  shall  be  provided 
by  the  provider  of  wireline 
telecommunications  upon  request. 

(b)  Changes  in  the  facilities, 
equipment,  operations,  or  procedures  of 
a  provider  of  wireline 
telecommunications.  A  provider  of 
wireline  telecommunications  may  make 
changes  in  its  communications 
facilities,  equipment,  operations  or 
procediu^s,  where  such  action  is 
reasonably  required  in  the  operation  of 
its  business  and  is  not  inconsistent  with 
the  rules  and  regulations  in  this  part.  If 
such  changes  can  be  reasonably 
expected  to  render  any  customer's 
terminal  equipment  incompatible  with 
the  communications  facilities  of  the 
provider  of  wireline 
telecommunications,  or  require 
modification  or  alteration  of  such 
terminal  equipment,  or  otherwise 


materially  affect  its  use  or  performance, 
the  customer  shall  be  given  adequate 
notice  in  writing,  to  allow  the  customer 
an  opportimity  to  maintain 
uninterrupted  service. 

(c)  Availability  of  inside  wiring 
information.  Any  available  technical 
information  concerning  wiring  on  the 
customer  side  of  the  demarcation  point, 
including  copies  of  existing  schematic 
diagrams  and  service  records,  shall  be 
provided  by  the  provider  of  wireline 
telecommunications  upon  request  of  the 
building  owner  or  agent  thereof.  The 
provider  of  wireline 
telecommimications  may  charge  the 
building  owner  a  reasonable  fee  for  this 
service,  which  shall  not  exceed  the  cost 
involved  in  locating  and  copying  the 
dociunents.  In  the  alternative,  the 
provider  of  wireline 
telecommunications  may  make  these 
documents  available  for  review  and 
copying  by  the  building  owner.  In  this 
case,  the  provider  of  wireline 
telecommunications  may  charge  a 
reasonable  fee,  which  shall  not  exceed 
the  cost  involved  in  making  the 
dociunents  available,  and  may  also 
require  the  building  owner  to  pay  a 
deposit  to  guarantee  the  documents' 
return. 

17.  The  title  of  Subpart  C  is  revised 
to  read  as  follows: 

Subpart  C — Terminal  Equipment 
Approval  Procedures 

§  68.200    [Removed] 

18.  Section  68.200  is  removed. 

19.  Section  68.201  is  added  to  read  as 
follows: 

§  68.201    Connection  to  ttie  public 
switciied  telephone  networlc. 

Terminal  equipment  may  not  be 
connected  to  the  public  switched 
telephone  network  unless  it  has  either 
been  certified  by  a  Telecommunications 
Certification  Body  or  the  responsible 
party  has  followed  all  the  procedures  in 
this  subpart  for  Supplier's  Declaration 
of  Conformity. 

§§68.202  through  68.210    [Removed] 

20.  Sections  68.202  through  68.210 
are  removed. 

21.  Section  68.211  is  revised  to  read 
as  follows: 

§  68.21 1     Terminal  equlpnrtent  approval 
revocation  procedures. 

(a)  Causes  for  revocation.  The 
Conunission  may  revoke  the 
interconnection  authorization  of 
terminal  equipment,  whether  that 
authorization  was  acquired  through 
certification  by  a  Telecommimications 
Certification  Body  or  through  the 


Supplier's  Declaration  of  Conformity 
process  in  §§  68.320  through  68.350  of 
this  part,  where: 

(1)  The  equipment  approval  is  shown 
to  have  been  obtained  by 
misrepresentation; 

(2)  The  approved  equipment  is  shown 
to  cause  harms  to  the  public  switched 
telephone  network,  as  defined  in  §  68.3; 

(3)  The  responsible  party  willfully  or 
repeatedly  fails  to  comply  with  the 
terms  and  conditions  of  its  equipment 
approval;  or 

(4)  The  responsible  party  willfully  or 
repeatedly  fails  to  comply  with  any  rule, 
regulation  or  order  issued  by  the 
Commission  under  the  Communications 
Act  of  1934  relating  to  terminal 
equipment. 

(b)  Notice  of  intent  to  revoke 
interconnection  authority.  Before 
revoking  interconnection  authority 
under  the  provisions  of  this  section,  the 
Commission,  or  the  Common  Canier 
Bureau  under  delegated  authority,  will 
issue  a  written  Notice  of  Intent  to 
Revoke  Part  68  Interconnection 
Authority,  or  a  Joint  Notice  of  Apparent 
Liability  for  Forfeiture  and  Notice  of 
Intent  to  Revoke  Part  68  Interconnection 
Authority  pursuant  to  §§  1.80  and  1.89 
of  this  chapter. 

(c)  Delivery.  The  notice  will  be  sent 
via  certified  mail  to  the  responsible 
party  for  the  terminal  equipment  at 
issue  at  the  address  provided  to  the 
Administrative  Council  for  Terminal 
Attachments. 

(d)  Reauthorization.  A  product  that 
has  had  its  approval  revoked  may  not  be 
authorized  for  connection  to  the  public 
switched  telephone  network  for  a  period 
of  six  months  from  the  date  of 
revocation  of  the  approval. 

(e)  Reconsideration  or  appeal.  A 
responsible  party  of  terminal  equipment 
that  has  had  its  authorization  revoked 
and/or  that  has  been  assessed  a 
forfeiture  may  request  reconsideration 
or  make  administrative  appeal  of  the 
decision  pursuant  to  part  1  of  the 
Commission's  rules:  Practice  and 
Procedure,  part  1  of  this  chapter. 

§68.212    [Removed] 

22.  Section  68.212  is  removed. 

23.  Section  68.213(b)  is  revised  to 
read  as  follows: 

§68.213  Installation  of  other  than  "fully 
protected"  non-system  simple  customer 
premises  wiring. 

***** 

(b)  Wiring  authorized.  Unprotected 
premises  wiring  may  be  used  to  connect 
units  of  terminal  equipment  or 
protective  circuitry  to  one  another,  and 
to  carrier-installed  facilities  if  installed 
in  accordance  with  these  rules.  The 
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provider  of  wireline 
telecommunications  is  not  responsible, 
except  pursuant  to  agreement  between  it 
and  the  customer  or  undertakings  by  it, 
otherwise  consistent  with  Commission 
requirements,  for  installation  and 
maintenance  of  wiring  on  the 
subscriber's  side  of  the  demarcation 
point,  including  any  wire  or  jacks  that 
may  have  been  installed  by  the  carrier. 
The  subscriber  and/or  premises  owner 
may  install  wiring  on  the  subscriber's 
side  of  the  demarcation  point,  and  may 
remove,  reconfigure,  and  rearrange 
wiring  on  that  side  of  the  demarcation 
point  including  wiring  and  wiring  that 
may  have  been  installed  by  the  carrier. 
The  customer  or  premises  owner  may 
not  access  carrier  wiring  and  facilities 
on  the  carrier's  side  of  the  demarcation 
point.  Customers  may  not  access  the 
protector  installed  by  the  provider  of 
wireline  telecommunications.  All  plugs 
and  jacks  used  in  connection  with 
inside  wiring  shall  conform  to  the 
published  technical  criteria  of  the 
Administrative  Council  for  Terminal 
Attachments.  In  multiunit  premises 
with  more  than  one  customer,  the 
premises  owner  may  adopt  a  policy 
restricting  a  customer's  access  to  wiring 
on  the  premises  to  only  that  wiring 
located  in  the  customer's  individual 
unit  wiring  that  serves  only  that 
partioilar  customer.  See  §  68.105  in  this 
part.  The  customer  or  premises  owner 
may  not  access  carrier  wiring  and 
facilities  on  the  carrier's  side  of  the 
demarcation  point.  Customers  may  not 
access  the  protector  installed  by  the 
provider  of  wireline 

telecommunications.  All  plugs  and  jacks 
used  in  connection  with  inside  wiring 
shall  conform  to  the  pubUshed  technical 
criteria  of  the  Administrative  Coimcil 
for  Terminal  Attachments. 


24.  Section  68.214  is  revised  to  read 
as  follows: 

168^4    ChangM  in  other  than  "fully 
protacted"  prwnisa*  wiring  tttat  serves 
fewer  ttian  four  sutMcribsr  access  lines. 

Operations  associated  with  the 
installation,  connection,  reconfiguration 
and  removal  (other  than  final  removal) 
of  premises  %viring  that  serves  fewer 
than  four  subscriber  access  lines  must 
be  performed  as  provided  in  §  68.215(c) 
if  the  premises  wiring  is  not  "fully 
protected."  For  this  purpose,  the 
supervisor  and  installer  may  be  the 
same  person. 

25.  Section  68.215  is  amended  by 
revising  paragraphs  (a)(2),  (a)(3),  the 
first  sentence  of  paragraph  (d)(5), 
paragraphs  (e)(9),  (f)(4).  and  (g)(1) 


through  (g)(5)  and  by  removing  the  note 
after  paragraph  (d)(2)  to  read  as  follows: 

§  68.21 5    Installation  of  other  than  "fully 
protected"  system  premises  wiring  that 
serves  more  than  four  subscriber  access 
lines. 

(a)*   *   * 

(2)  Between  an  equipment  entity  and 
the  public  switched  telephone  network 
interface(s).  Fully- protected  premises 
wiring  shall  be  used  to  connect 
equipment  entities  to  the  public 
switched  telephone  network  interface 
unless  the  provider  of  wireline 
telecommunications  is  unwilling  or 
unable  to  locate  the  interface  within  7.6 
meters  (25  feet)  of  the  equipment  entity 
on  reasonable  request.  In  any  such  case, 
other  than  fully-protected  premises 
wiring  may  be  used  if  otherwise  in 
accordance  with  these  rules. 

(3)  Hardware  protection  as  part  of  the 
facilities  of  the  provider  of  wireline 
telecommunications.  In  any  case  where 
the  carrier  chooses  to  provide  (and  the 
customer  chooses  to  accept,  except  as 
authorized  under  paragraph  (g)  of  this 
section),  hardware  protection  on  the 
network  side  of  the  interface(s),  the 
presence  of  such  hardware  protection 
will  affect  the  classification  of  premises 
wiring  for  the  purposes  of  §  68.215,  as 
appropriate. 
***** 

(d)  *  *  * 

(5)  Limitations  on  electrical  signals. 
Only  signal  sources  that  emanate  from 
the  provider  of  wireline 
telecommunications  central  office,  or 
that  are  generated  in  equipment  at  the 
customer's  premises  and  are  "non- 
hazardous  voltage  sources"  as  defined 
in  the  technical  criteria  published  by 
the  Administrative  Council  for  Terminal 
Attachments,  may  be  routed  in  premises 
telephone  wiring,  except  for  voltages  for 
network  control  signaling  and 
supervision  that  are  consistent  with 
standards  employed  by  the  provider  of 
wireline  telecommunications.  *  *  * 
***** 

(e)  *  *   * 

(9)  The  supervisor's  signature.  The 
notarized  original  shall  be  submitted  to 
the  provider  of  wireline 
teleconununications  at  least  ten 
calendar  days  in  advance  of  the 
placement  and  connection  of  the  wiring. 
This  time  period  may  be  changed  by 
agreement  of  the  provider  of  wireline 
telecommunications  and  the  supervisor. 
The  copy  shall  be  maintained  at  the 
premises,  available  for  inspection,  so 
long  as  the  wiring  is  used  for  telephone 
service. 

(f)*   *   * 

(4)  Monitoring  or  participation  in 
acceptance  testing  by  the  provider  of 


wireline  telecommunications.  The 
provider  of  wireline 
telecommtmications  may  monitor  or 
participate  in  the  acceptance  testing 
required  under  this  section,  in 
accordance  with  §  68.215(g)  of  this  part, 
from  its  central  office  test  desk  or 
otherwise. 

(g)  Extraordinary  procedures.  The 
provider  of  wireline 
telecommunications  is  hereby 
authorized  to  limit  the  subscriber's  right 
of  connecting  approved  terminal 
equipment  or  protective  circuitry  with 
other  than  fully-protected  premises 
wiring,  but  solely  in  accordance  with 
this  paragraph  and  §  68.108  of  these 
rules. 

(1)  (i)  Conditions  that  may  invoke 
these  procedures.  The  extraordinary 
procedures  authorized  herein  may  only 
be  invoked  where  one  or  more  of  the 
following  conditions  is  present: 

(A)  Intormation  provided  in  the 
supervisor's  affidavit  gives  reason  to 
believe  that  a  violation  of  part  68  of  the 
FCC's  rules  is  likely. 

(B)  A  failure  has  occurred  during 
acceptance  testing  for  imbalance. 

(C)  Harm  has  occurred,  and  there  is 
reason  to  believe  that  this  harm  was  a 
result  of  wiring  operations  performed 
under  this  section. 

(ii)  The  extraordinary  procedures 
authorized  in  the  following  subsections 
shall  not  be  used  so  as  to  discriminate 
between  installations  by  provider  of 
wireline  telecommtmications  personnel 
and  installations  by  others.  In  general, 
this  requires  that  any  charges  for  these 
procedures  be  levied  in  accordance 
with,  or  analogous  to,  the  "maintenance 
of  service"  tariff  provisions:  If  the 
installation  proves  satisfactory,  no 
charge  should  be  levied. 

(2)  Monitoring  or  participation  in 
acceptance  testing  for  imbalance. 
Notwithstanding  the  previous  sub- 
section, the  provider  of  wireline 
telecommunications  may  monitor  or 
participate  in  acceptance  testing  for 
imbalance  at  the  time  of  the  initial 
installation  of  wiring  in  the  absence  of 
the  conditions  listed  therein;  at  any 
other  time,  on  or  more  of  the  listed 
conditions  shall  be  present.  Such 
monitoring  or  participation  in 
acceptance  testing  should  be  performed 
fit>m  the  central  office  test  desk  where 
possible  to  minimize  costs. 

(3)  Inspection.  Subject  to  paragraph 
(g)(1)  of  this  section,  the  provider  of 
wireline  telecommunications  may 
inspect  wiring  installed  pursuant  to  this 
section,  and  all  of  the  splicing  and 
connection  points  required  to  be 
accessible  by  §  68.215(d)(3)  to  determine 
compliance  with  this  section.  The  user 
or  installation  supervisor  shall  either 
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authorize  the  provider  of  wireline 
telecommunications  to  render  the 
splicing  and  inspection  points  visible 
(e.g.,  by  removing  covers),  or  perform 
this  action  prior  to  the  inspection.  To 
minimize  disruption  of  the  premises 
communications  system,  the  right  of 
inspecting  is  limited  as  follows: 

(i)  During  initial  installation  of 
Miring: 

(A)  The  provider  of  wireline 
telecommunications  may  require 
withdrawal  of  up  to  5  percent 
(measured  linearly)  of  wiring  nm 
concealed  in  ducts,  conduit  or  wall 
spaces,  to  determine  conformance  of  the 
wiring  to  the  information  furnished  in 
the  affidavit. 

(B)  In  the  course  of  any  such 
inspection,  the  provider  of  wireline 
telecommunications  shall  have  the  right 
to  inspect  documentation  required  to  be 
maintained  at  the  premises  under 

§  68.215(e). 

(ii)  After  failure  of  acceptance  testing 
or  after  harm  has  resulted  from  installed 
wiring:  The  provider  of  wireline 
telecommunications  may  require 
withdrawal  of  all  wiring  nm  concealed 
in  ducts,  conduit  or  wall  spaces  which 
reasonably  could  have  caused  the 
feilure  or  harm,  to  determine 
conformance  of  the  wiring  to  the 
information  furnished  in  the  affidavit. 

(iii)  In  the  course  of  any  such 
inspection,  the  provider  of  wireline 
telecommunications  shall  have  the  right 
to  inspect  documentation  required  to  be 
maintained  at  the  premises  under 
§  68.215(e). 

(4)  Requiring  the  use  of  protective 
apparatus.  In  the  event  that  any  of  the 
conditions  listed  in  paragraph  (g)(1)  of 
this  section,  arises,  emd  is  not 
permanently  remedied  within  a 
reasonable  time  period,  the  provider  of 
wireline  telecommunications  may 
require  the  use  of  protective  apparatus 
that  either  protects  solely  against 
hazardous  voltages,  or  that  protects  both 
against  hazardous  voltages  and 
imbalance.  Such  apparatus  may  be 
furnished  either  by  the  provider  of 
wireline  telecommunications  or  by  the 
customer.  This  right  is  in  addition  to  the 
rights  of  the  provider  of  wireline 
telecommunications  under  §  68.108. 

(5)  Notice  of  the  right  to  bring  a 
complaint.  In  any  case  where  the 
provider  of  wireline 
telecommunications  invokes  the 
extraordinary  procedures  of  §  68.215(g), 
it  shall  afford  the  customer  the 
opportunity  to  correct  the  situation  that 
gave  rise  to  invoking  these  procedures, 
and  inform  the  customer  of  the  right  to 
bring  a  complaint  to  the  Commission 
pursuant  to  the  procedures  set  forth  in 
subpart  E  of  this  part.  On  complaint,  the 


Commission  reserves  the  right  to 
perform  any  of  the  inspections 
authorized  under  this  section,  and  to 
require  the  performance  of  acceptance 
tests. 


§68.216    [Removed] 

26.  Section  68.216  is  removed. 

27.  Section  68.218  is  revised  to  read 
as  follows: 

§  68.21 8    Responsibility  of  the  party 
acquiring  equipment  authorization. 

(a)  In  acquiring  approval  for  terminal 
equipment  to  be  connected  to  the  public 
switched  telephone  network,  the 
responsible  party  warrants  that  each 
unit  of  equipment  marketed  under  such 
authorization  will  comply  with  all 
applicable  rules  and  regulations  of  this 
part  and  with  the  applicable  technical 
criteria  of  the  Administrative  Council 
for  Terminal  Attachments. 

(b)  The  responsible  party  or  its  agent 
shall  provide  the  user  of  the  approved 
terminal  equipment  the  following: 

(1)  Consumer  instructions  required  to 
be  included  with  approved  terminal 
equipment  by  the  Administrative 
Council  for  Terminal  Attachments; 

(2)  For  a  telephone  that  is  not  hearing 
aid-compatible,  as  defined  in  §68.316  of 
these  rules: 

(i)  Notice  that  FCC  rules  prohilyt  the 
use  of  that  handset  in  certain  locations; 
and 

(ii)  A  list  of  such  locations  (see 
§68.112). 

(c)  When  approval  is  revoked  for  any 
item  of  equipment,  the  responsible  party 
must  take  all  reasonable  steps  to  ensure 
that  purchasers  and  users  of  such 
equipment  are  notified  to  discontinue 
use  of  such  equipment. 

§68.220    [Removed] 

28.  Section  68.220  is  removed. 

§68.226    [Removed] 

29.  Section  68.226  is  removed. 

30.  The  section  heading  for  part  68, 
Subpart  D  is  revised  to  read  as  follows: 

Subpart  D — Conditions  for  Terminal 
Equipment  Approval 

31.  Section  68.300  is  amended  by 
revising  paragraph  (a),  removing 
paragraph  (b),  and  by  redesignating 
paragraph  (c)  as  paragraph  (b)  to  read  as 
follows: 

§  68.300    Approval  of  terminal  equipment 
for  connection  to  the  public  switched 
telephone  network. 

(a)  Terminal  equipment  approved  as 
set  out  in  this  part  must  be  labeled  in 
accordance  with  the  requirements 
published  by  the  Administrative 


Council  for  Terminal  Attachments  and 
with  requirements  of  this  part  for 
hearing  aid  compatibility  and  volume 
control. 


§§  68.302  through  68.31 4    [Removed] 

32.  Sections  68.302  through  68.314 
are  removed. 

33.  Section  68.320  is  added  to  read  as 
follows: 

§68.320    Supplier's  Declaration  of 
Conformity. 

(a)  Supplier's  E)eclaration  of 
Conformity  is  a  procedure  where  the 
responsible  party,  as  defined  in  §  68.3, 
makes  measurements  or  takes  other 
necessary  steps  to  ensure  that  the 
terminal  equipment  complies  with  the 
appropriate  technical  standards. 

(b)  The  Supplier's  Declaration  of 
Conformity  attaches  to  all  items 
subsequently  marketed  by  the 
responsible  party  which  are  identical, 
within  the  variation  that  can  be 
expected  to  arise  as  a  result  of  quantity 
production  techniques,  to  the  sample 
tested  and  found  acceptable  by  the 
responsible  party. 

(c)  The  Supplier's  Declaration  of 
Conformity  signifies  that  the  responsible 
party  has  determined  that  the 
equipment  has  been  shown  to  comply 
with  the  applicable  technical  criteria  if 
no  unauthorized  change  is  made  in  the 
equipment  and  if  the  equipment  is 
properly  maintained  and  operated. 

(d)  The  responsible  party,  if  different 
fi-om  the  manufacturer,  may  upon 
receiving  a  written  statement  from  the 
manufacturer  that  the  equipment 
complies  with  the  appropriate  technical 
criteria,  rely  on  the  manufacturer  or 
independent  testing  agency  to 
determine  compliance.  Any  records  that 
the  Administrative  Council  for  Terminal 
Attachments  requires  the  responsible 
party  to  maintain  shall  be  in  the  English 
language  and  shall  be  made  available  to 
the  Commission  upon  a  request. 

(e)  No  person  shall  use  or  make 
reference  to  a  Supplier's  Declaration  of 
Conformity  in  a  deceptive  or  misleading 
manner  or  to  convey  the  impression  that 
such  a  Supplier's  Declaration  of 
Conformity  reflects  more  than  a 
determination  by  the  responsible  party 
that  the  device  or  product  has  been 
shown  to  be  capable  of  complying  with 
the  applicable  technical  criteria 
published  by  the  Administrative 
Council  of  Terminal  Attachments. 

34.  Section  68.321  is  added  to  read  as 
follows: 
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168.321  LocatkMi  of  rMponsiM*  party. 

The  responsible  party  for  a  Supplier's 
£)eclaration  of  Conlonnity  must  be 
located  within  the  United  States. 

35.  Section  68.322  is  added  to  read  as 
follows: 

168.322  Change*  in  name,  address, 
ownarsMp  or  control  of  raiponilbla  party. 

(a)  The  responsible  party  for  a 
Supplier's  Declaration  of  Conformity 
may  license  or  otherwise  authorize  a 
second  party  to  manufactuire  the 
equipment  covered  by  the  Supplier's 
Declaration  of  Conformity  provided  that 
the  responsible  party  shall  continue  to 
be  responsible  to  the  Commission  for 
ensuring  that  the  equipment  produced 
pursuant  to  such  an  agreement  remains 
compliant  with  the  appropriate 
standards. 

(b)  In  the  case  of  transactions  affecting 
the  responsible  party  of  a  Supplier's 
Declaration  of  Conformity,  such  as  a 
transfier  of  control  or  sale  to  anothw 
company,  mergers,  or  transfer  of 
manufacturing  rights,  the  successor 
entity  shall  become  the  responsible 
party. 

36.  Section  68.324  is  added  to  read  as 
follows: 

168.324    SuppWar's  Declaration  of         - 
CoiifoiniHy  raquliiiants. 

(a)  Each  responsible  party  shall 
include  in  the  Supplier's  Dieclaration  of 
Conformity,  the  following  information: 

(1)  The  identification  and  a 
description  of  the  responsible  party  for 
the  Supplier's  Declaration  of  Conformity 
and  the  product,  including  the  model 
number  of  the  product, 

(2)  A  statement  that  the  terminal 
equipment  conforms  with  applicable 
technical  requirements,  and  a  reference 
to  the  technical  requirements, 

(3)  The  date  and  place  of  issue  of  the 
declaration, 

(4)  The  signature,  name  and  function 
of  person  making  declaration, 

(5)  A  statement  that  the  handset,  if 
any,  compUes  with  §  68.316  of  these 
rules  (defining  hearing  aid 
compatibility),  or  that  it  does  not 
comply  with  that  section.  A  telephone 
handset  which  complies  with  §  68.316 
shall  be  deemed  a  "hearing  aid- 
compatible  telephone"  for  purposes  of 
§68.4. 

(6)  Any  other  information  required  to 
be  included  in  the  Supplier's 
IDeclaration  of  Conformity  by  the 
Administrative  Coimcil  of  Terminal 
Attachments. 

(b)  If  the  device  that  is  subject  to  a 
Supplier's  Declaration  of  Conformity  is 
designed  to  operate  in  conjunction  with 
other  equipment,  the  characteristics  of 
which  can  affect  compliance  of  such 


device  with  part  68  rules  and/or  with 
technical  criteria  published  by  the 
Administrative  Coimcil  for  Terminal 
Attachments,  then  the  Model  Number(s) 
of  such  other  equipment  must  be 
supplied,  and  such  other  equipment 
must  also  include  a  Supplier's 
Declaration  of  Conformity  or  a 
certification  from  a 
Telecommunications  Certification  Body. 

(c)  The  Supplier's  Declaration  of 
Conformity  shall  be  included  in  the 
user's  manual  or  as  a  separate  document 
enclosed  with  the  terminal  equipment. 

(d)  If  terminal  equipment  is  not 
subject  to  a  Supply's  Declaration  of 
Conformity,  but  instead  contains 
protective  circuitry  that  is  subject  to« 
Supplier's  Declaration  of  Conformity, 
then  the  responsible  party  for  the 
protective  circuitry  shall  include  with 
each  module  of  such,  circuitry,  a 
Supplier's  Declaration  of  Conformity 
containing  the  information  required 
under  f  68.34CKa),  and  the  responsible 
party  of  such  terminal  equipment  shall 
include  such  statement  with  each  unit 
of  the  product. 

(e)  (1)  The  responsible  ptaty  for  the 
terminal  equipment  subject  to  a 
Supplier's  Declaration  of  Conformity 
also  shall  provide  to  the  purchaser  of 
such  terminal  equipment,  instructions 
as  required  by  the  Administrative 
Council  for  Terminal  Attachments. 

(2)  A  copy  of  the  Supplier's 
Declaration  of  Conformity  shall  be 
provided  to  the  Administrative  Council 
for  Terminal  Attachments  along  with 
any  other  information  the 
Administrative  Council  for  Terminal 
Attachments  requires;  this  information 
shall  be  made  available  to  the  public. 

(3)  The  responsible  party  shall  vaake 
a  copy  of  the  Supplier's  Declaration  of 
Conformity  freely  available  to  the 
general  public  on  its  company  website. 
The  information  shall  be  accessible  to 
the  disabled  commimity  from  the 
website.  If  the  responsible  party  does 
not  have  a  functional  and  reliable 
website,  then  the  responsible  party  shall 
inform  the  Administrative  Council  for 
Terminal  Attachments  of  such 
circumstances,  and  the  Administrative 
Council  for  Terminal  Attachments  shall 
make  a  copy  available  on  its  website. 

(f)  For  a  telephone  that  is  not  hearing 
aid-compatible,  as  defined  in  §  68.316  of 
this  part,  the  responsible  party  also  shall 
provide  the  following  in  the  Supplier's 
Declaration  of  Conformity:  •• 

(1)  Notice  that  FCC  rules  prohibit  the 
use  of  that  handset  in  certain  locations; 
and 

(2)  A  list  of  such  locations  (see 
§68.112). 

37.  Section  68.326  is  added  to  read  as 
follows: 


f  68.326    Ratantion  of  records. 

(a)  The  responsible  party  for  a 
Supplier's  Declaration  of  Conformity 
shall  maintain  records  containing  the 
following  information: 

(1)  A  copy  of  the  Supplier's 
Declaration  of  Conformity; 

(2)  The  identity  of  the  testing  &cility, 
including  the  name,  address,  phone 
number  and  other  contact  information. 

(3)  A  detailed  explanation  of  the 
testing  procedure  utilized  to  determine 
whether  terminal  eqmpment  conforms 
to  the  appropriate  technical  criteria. 

(4)  A  copy  of  the  test  results  for 
terminal  equipment  compliance  with 
the  appropriate  technical  criteria. 

(b)  For  each  device  subject  to  the 
Supplier's  Declaration  of  Conformity 
requirement,  the  responsible  party  shall 
maintain  all  records  required  under 

§  68.326(a)  for  at  least  ten  years  after  the 
manu&ctiire  of  said  equipment  has  been 
permanently  discontinued,  or  until  the 
conclusion  of  an  investigation  or  a 
proceeding,  if  the  responsible  party  is 
officially  notified  prior  to  the  expiration 
of  such  ten  year  period  that  an 
investigation  or  any  other 
administrative  proceeding  involving  its 
equipment  has  been  instituted, 
whichever  is  later. 

38.  Section  68.346  is  added  to  read  as 
follows: 

f  68.346    DeacrlptionortaatingfacilRiM. 

(a)  Each  responsible  party  for 
equipment  that  is  subject  to  a  Supplier's 
Declaration  of  Conformity  tmder  this 
part,  shall  compile  a  description  of  the 
measurement  facilities  employed  for 
testing  the  equipment.  The  responsible 
party  for  the  Supplier's  Declaration  of 
Conformity  shall  retain  a  description  of 
the  measurement  facilities. 

(b)  The  description  shall  contain  the 
information  required  to  be  incliidad  by 
the  Administrative  Council  for  Terminal 
Attachments. 

39.  Section  68.348  is  added  to  read  as 
follows: 

S  68.348    Changaa  in  aquipmant  and 
circuitry  aub)act  to  a  Supplier's  Declaration 
of  Conformity. 

(a)  No  change  shall  be  made  in 
terminal  equipment  or  protective 
circuitry  that  would  result  in  any 
material  change  in  the  information 
contained  in  the  Supplier's  Declaration 
of  Conformity  Statement  furnished  to 
users. 

(b)  Any  other  changes  in  terminal 
equipment  or  protective  circuity  which 
is  subject  to  an  effective  Supplier's 
Declaration  of  Conformity  shall  be  made 
only  by  the  responsible  party  or  an 
authorized  agent  thereof,  and  the 
responsible  party  will  remain 
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responsible  for  the  performance  of  such 
changes. 

40.  Section  68.350  is  added  to  read  as 
follows: 

S  68.350    Revocation  of  Supplier's 
Declaration  of  Conformity. 

(a)  The  Commission  may  revoke  any 
Supplier's  Declaration  of  Conformity  for 
cause  in  accordance  with  the  provisions 
of  this  section  or  in  the  event  changes 
in  technical  standards  published  by  the 
Administrative  Council  for  Terminal 
Attachments  require  the  revocation  of 
any  outstanding  Supplier's  Declaration 
of  Conformity  in  order  to  achieve  the 
objectives  of  part  68. 

(b)  Cause  for  revocation.  In  addition 
to  the  provisions  in  §68.211,  the 
Commission  may  revoke  a  Supplier's 
Declaration  of  Conformity: 

(1)  For  false  statements  or 
representations  made  in  materials  or 
responses  submitted  to  the  Commission 
and/or  the  Administrative  Coimcil  for 
Terminal  Attachments,  or  in  records 
required  to  be  kept  by  §  68.324  and  the 
Administrative  Council  for  Terminal 
Attachments. 

(2)  If  upon  subsequent  inspection  or 
operation  it  is  determined  that  the 
equipment  does  not  conform  to  the 
pertinent  technical  requirements. 

(3)  If  it  is  determined  that  changes 
have  been  made  in  the  equipment  other 
that  those  authorized  by  this  part  or 
otherwise  expressly  authorized  by  the 
Commission. 

41.  Section  68.354  is  added  to  read  as 
follows: 

§68.354    NumlMring  and  labeling 
,  raquirements  for  tarminai  equipment 
1 1    (a)  Terminal  equipment  and 
protective  circuitry  that  is  subject  to  a 
Supplier's  Declaration  of  Conformity  or 
that  is  certified  by  a 

Telecommunications  Certification  Body 
shall  have  labels  in  a  place  and  manner 
required  by  the  Administrative  Council 
I  for  Terminal  Attachments. 
[  (b)  Terminal  equipment  labels  shall 
mclude  an  identification  numbering 
system  in  a  manner  required  by  the 
Administrative  Council  for  Terminal 
Attachments. 

(c)  If  the  Administrative  Council  for 
Terminal  Attachments  chooses  to 
continue  the  practice  of  utilizing  a 
designated  "FCC"  number,  it  shall 
include  in  its  labeling  requirements  a 
warning  that  the  Commission  no  longer 
dicBctly  approves  or  registers  terminal 
equipment. 

(d)  Labeling  developed  for  terminal 
equipment  by  the  Administrative 
Council  for  Terminal  Attachments  shall 
contain  sufficient  information  for 
providers  of  wireline 


telecommunications,  the  Federal 
Communications  Commission,  and  the 
U.S.  Customs  Service  to  carry  out  their 
functions,  and  for  consumers  to  easily 
identify  the  responsible  party  and  the 
manufacturer  of  their  terminal 
equipment.  The  numbering  and  labeling 
scheme  shall  be  nondit>criminatory, 
creating  no  competitive  advantage  for 
any  entity  or  segment  of  the  industry. 

(e)  FCC  num^ring  and  labeling 
requirements  existing  prior  to  the 
effective  date  of  these  rules  shall  remain 
unchanged  until  the  Administrative 
Council  for  Terminal  Attachments 
publishes  its  numbering  and  labeling 
requirements. 

42.  Section  68.415  is  added  to  read  as 
follows: 

f  68.41 5    Hearing  aid-compatibility  and 
volume  control  informal  complaints. 

Persons  with  complaints  under 
§§68.4  and  68.112  that  are  not 
addressed  by  the  states  pursuant  to 
§  68.414,  and  all  other  complaints 
regarding  rules  in  this  part  pertaining  to 
hearing  aid  compatibility  and  volume 
control,  may  bring  informal  complaints 
as  described  in  §  68.416  through 
§  68.420.  All  responsible  parties  of 
terminal  equipment  are  subject  to  the 
informal  complaint  provisions  specified 
in  this  section. 

43.  Section  68.417  is  added  to  read  as 
follows: 

§  68.41 7    Informal  complaints;  form  and 
content. 

(a)  An  informal  complaint  alleging  a 
violation  of  hearing  aid  compatibility 
and/or  volume  control  rules  in  this 
subpart  may  be  transmitted  to  the 
Consumer  Information  Bureau  by  any 
reasonable  means,  e.g.,  letter,  facsimile 
transmission,  telephone  (voice/TRS/ 
TTY),  Internet  e-mail,  ASCII  text,  audio- 
cassette  recording,  and  Braille. 

(b)  An  informal  complaint  shall 
include: 

(1)  The  name  tmd  address  of  the 
complainant; 

(2)  The  name  and  address  of  the 
responsible  party,  if  known,  or  the 
manufacturer  or  provider  against  whom 
the  complaint  is  made; 

(3)  A  full  description  of  the  terminal 
equipment  about  which  the  complaint  is 
made; 

(4)  The  date  or  dates  on  which  the 
complainant  purchased,  acquired  or 
used  the  terminal  equipment  about 
which  the  complaint  is  being  made; 

(5)  A  complete  statement  of  the  facts, 
including  documentation  where 
avciilable,  supporting  the  complainant's 
allegation  that  the  defendant  has  failed 
to  comply  with  the  requirements  of  this 
subpart; 


(6)  The  specific  relief  or  satisfaction 
sought  by  the  complainant,  and 

(7)  The  complainant's  preferred 
format  or  method  of  response  to  the 
complaint  by  the  Commission  and 
defendant  (e.g.,  letter,  facsimile 
transmission,  telephone  (voice/TRS/ 
TTY),  Internet  e-mail,  ASCII  text,  audio- 
cassette  recording.  Braille;  or  some  other 
method  that  will  best  accommodate  the 
complainant's  disability). 

44.  Section  68.418  is  added  to  read  as 
follows: 

§  68.41 8    Procedure;  designation  of  agents 
for  service. 

(a)  The  Commission  shall  promptly 
forward  any  informal  complaint  meeting 
the  requirements  of  §  68.17  to  each 
responsible  party  named  in  or 
determined  by  the  staff  to  be  implicated 
by  the  complaint.  Such  responsible 
party  or  parties  shall  be  called  on  to 
satisfy  or  answer  the  complaint  within 
the  time  specified  by  the  Commission. 

(b)  To  ensure  prompt  and  effective 
service  of  informal  complaints  filed 
under  this  subpart,  every  responsible 
party  of  equipment  approved  pursuant 
to  this  part  shall  designate  and  identify 
one  or  more  agents  upon  whom  service 
may  be  made  of  all  notices,  inquiries, 
orders,  decisions,  and  other 
pronouncements  of  the  Commission  in 
any  matter  before  the  Commission.  Such 
designation  shall  be  provided  to  the 
Administrative  Council  for  Terminal 
Attachment  and  shall  include  a  name  or 
department  designation,  business 
address,  telephone  number,  and,  if 
available  TTY  number,  facsimile 
number,  and  Internet  e-mail  address. 
The  Administrative  Council  shall  make 
this  information  promptly  available 
without  charge  to  complainants  upon 
request. 

45.  Section  68.419  is  added  to  read  as 
follows: 

S  68.41 9    Ansvvere  to  informal  complaints. 

Any  responsible  party  to  whom  the 
Commission  or  the  Consumer 
Information  Bureau  under  this  subpart 
directs  an  informal  complaint  shall  file 
an  answer  within  the  time  specified  by 
the  Commission  or  the  Consumer 
Information  Bureau.  The  answer  shall: 

(a)  Be  prepared  or  formatted  in  the 
manner  requested  by  the  complainant 
pursuant  to  §68.417,  unless  otherwise 
permitted  by  the  Commission  or  the 
Consumer  Information  Bureau  for  good 
cause  shown; 

(b)  Describe  any  actions  that  the 
defendant  has  taken  or  proposes  to  take 
to  satisfy  the  complaint; 

(c)  Advise  the  complainant  and  the 
Commission  or  the  Consumer 
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Information  Bureau  of  the  nature  of  the 
defense(s)  claimed  by  the  defendant; 

(d)  Respond  specincally  to  all 
material  allegations  of  the  complaint; 
and 

(e)  Provide  any  other  information  or 
materials  specified  by  the  Commission 
or  the  Consiuner  Information  Bureau  as 
relevant  to  its  consideration  of  the 
complaint. 

46.  Section  68.420  is  added  to  read  as 
follows: 

f  68.420    Review  and  disposition  of 
informai  complaints. 

(a)  Where  it  appears  from  the 
defendant's  answer,  or  from  other 
communications  with  the  parties,  that 
an  informal  complaint  has  been 
satisfied,  the  Commission  or  the 
Consumer  Information  Bureau  on 
delegated  authority  may,  in  its 
discretion,  consider  the  informal 
complaint  closed,  without  response  to 
the  complainant  or  defendant.  In  all 
other  cases,  the  Commission  or  the 
Consumer  Information  Bureau  shall 
inform  the  parties  of  its  review  and 
disposition  of  a  complaint  Bled  under 
this  subpart.  Where  practicable,  this 
information  (the  natiire  of  which  is 
specified  in  paragraphs  (b)  through  (d) 
of  this  section,  shall  be  transmitted  to 
the  complainant  and  defendant  in  the 
manner  requested  by  the  complainant. 
[e.g.,  letter,  facsimile  transmission, 
telephone  (voice/TRS/TTY),  Internet  e- 
mail,  ASCn  text,  audio-cassette 
recording,  or  Braille). 

(b)  In  the  event  the  Commission  or  the 
Consiuner  Information  Bureau 
determines,  based  on  a  review  of  the 
information  provided  in  the  informal 
complaint  and  the  defiendant's  answer 
thereto,  that  no  further  action  is 
required  by  the  Commission  or  the 
Consimier  Information  Bureau  with 
respect  to  the  allegations  contained  in 
the  informal  complaint,  the  informal 
complaint  shall  be  closed  and  the 
complainant  and  defendant  shall  be 
didy  informed  of  the  reasons  therefor.  A 
complainant,  unsatisfied  with  the 
defendant's  response  to  the  informal 
complaint  and  the  staff  decision  to 
terminate  action  on  the  informal 
complaint,  may  file  a  complaint  with 
the  Commission  or  the  Common  Carrier 
Bureau  as  specified  in  §§  68.400  through 
68.412. 

(c)  In  the  event  the  Commission  or  the 
Consiuner  Information  Bureau  on 
delegated  authority  determines,  based 
on  a  review  of  the  information 
presented  in  the  informal  complaint  and 
the  defendant's  answer  thereto,  that  a 
material  and  substantial  question 
remains  as  to  the  defendant's 
compliance  with  the  requirements  of 


this  subpart,  the  Commission  or  the 
Consumer  Information  Bureau  may 
conduct  such  further  investigation  or 
such  further  proceedings  as  may  be 
necessary  to  determine  the  defendant's 
compliance  with  the  requirements  of 
this  subpart  and  to  determine  what,  if 
any,  remedial  actions  and/or  sanctions 
are  warranted. 

(d)  In  the  event  that  the  Commission 
or  the  Consumer  Information  Bureau  on 
delegated  authority  determines,  based 
on  a  review  of  the  information 
presented  in  the  informal  complaint  and 
the  defendant's  answer  thereto,  that  the 
defendant  has  failed  to  comply  with  or 
is  presently  not  in  compliance  with  the 
requirements  of  this  subpart,  the 
Commission  or  the  Consumer 
Information  Bureau  on  delegated 
authority  may  order  or  prescribe  such 
remedial  actions  and/or  sanctions  as  are 
authorized  under  the  Act  and  the 
Commission's  rules  and  which  are 
deemed  by  the  Commission  or  the 
Consumer  Information  Bureau  on 
delegated  authority  to  be  appropriate 
under  the  facts  and  circumstances  of  the 
case. 

47.  Section  68.423  is  added  to  read  as 
follows: 

§68.423    Actions  by  the  Commission  on  its 


The  Commission  may  on  its  own 
motion  conduct  such  inquiries  and  hold 
such  proceedings  as  it  may  deem 
necessary  to  enforce  the  requirements  of 
this  subpart.  The  procedures  to  be 
followed  by  the  Commission  shall, 
unless  specifically  prescribed  in  the  Act 
and  the  Commission's  rules,  be  such  as 
in  the  opinion  of  the  Commission  will 
best  serve  the  purposes  of  such  inquiries 
and  proceedings. 

Subpart  F — [Reserved] 

48.  Remove  and  reserve  subpart  F, 
consisting  of  §§  68.500  through  68.506. 

49.  Subpart  G  is  added  to  part  68  to 
read  as  follows: 

Subpart  G— Administrative  Council  for 
Terminal  Attachments 

Sec. 

68.602    Sponsor  of  the  Administrative 

Council  for  Terminal  Attachments. 
68.604    Requirements  for  submitting 

technical  criteria. 
68.608    Publicationof  technical  criteria. 
68.610    Database  of  terminal  equipment. 
68.612     Labels  on  terminal  equipment. 
68.614    Oppositions  and  appeals. 

§  68.602    Sponsor  of  the  Administrative 
Council  for  Terminal  Attachment. 

(a)  The  Telecommunications  Industry 
Association  (TIA)  and  the  Alliance  for 
Telecommunications  Industry  Solutions 


(ATIS)  jointiy  shall  establish  the 
Administrative  Council  for  Terminal 
Attachment  and  shall  sponsor  the 
Administrative  Council  for  Terminal 
Attachments  for  four  years  from  the 
effective  date  of  these  rules.  The 
division  of  duties  by  which  this 
responsibility  is  executed  may  be  a 
matter  of  agreement  between  these  two 
parties;  however,  both  are  jointly  and 
severally  responsible  for  observing  these 
nde  provisions.  After  four  years  from 
the  effective  date  of  these  rules,  and 
thereafter  on  a  quadrennial  basis,  the 
Administrative  Council  for  Terminal 
Attachments  may  vote  by  simple 
majority  to  be  sponsored  by  any  ANSI- 
accredited  organization. 

(b)  The  sponsoring  orgemizations  shall 
ensiu«  that  the  Administrative  Council 
for  Terminal  Attachments  is  populated 
in  a  manner  consistent  with  (he  criteria 
of  American  National  Standards 
Institute's  Organization  Method  or  the 
Standards  Committee  Method  (and  their 
successor  Method  or  Methods  as  ANSI 
may  frtim  time  to  time  establish)  for  a 
balanced  and  open  membership. 

(c)  After  the  Administrative  Council 
for  Terminal  Attachments  is  populated, 
the  sponsors  are  responsible  for 
fulfilling  secretariat  functions  as 
determined  by  the  Administrative 
Council  for  Terminal  Attachments.  The 
Administrative  Council  for  Terminal 
Attachments  shall  post  on  a  publicly 
available  website  and  make  available  to 
the  public  in  hard  copy  form  the 
contract  into  which  it  enters  with  the 
sponsor  or  sponsors. 

§  68.604    Requirements  for  submitting 
technical  criteria. 

(a)  Any  standards  development 
organization  that  is  accredited  under  the 
American  National  Standards  Institute's 
Organization  Method  or  the  Standards 
Conunittee  Method  (and  their  successor 
Method  or  Methods  as  ANSI  may  from 
time  to  time  establish)  may  establish 
technical  criteria  for  terminal 
equipment  pursuant  to  ANSI  consensus 
decision-making  procedures,  and  it  may 
submit  such  criteria  to  the 
Administrative  Cotmcil  for  Terminal 
Attachments. 

(b)  Any  ANSI-accredited  standards 
development  organization  that  develops 
standards  for  submission  to  the 
Administrative  Council  for  Terminal 
Attachments  must  implement  and  use 
procedures  for  the  development  of  those 
standards  that  ensure  openness 
equivalent  to  the  Commission 
rulemaking  process. 

(c)  Any  standards  development 
organization  that  submits  standards  to 
the  Administrative  Council  for  Terminal 
Attachments  for  publication  as  technical 
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criteria  shall  certify  to  the 
Administrative  Coimcil  for  Terminal 
Attachments  that: 

(1)  The  submitting  standards 
development  organization  is  ANSI- 
accredited  to  the  Standards  Committee 
Method  or  the  Organization  Method  (or 
their  successor  Methods  as  amended 
from  time  to  time  by  ANSI); 

(2)  The  technical  criteria  that  it 
proposes  for  publication  do  not  conflict 
with  any  published  technical  criteria  or 
with  any  technical  criteria  submitted 
and  pending  for  publication,  and 

(3)  The  technical  criteria  that  it 
proposes  for  publication  are  limited  to 
preventing  harms  to  the  public  switched 
telephone  network,  identified  in  §  68.3 
of  this  part. 

$  68.608    Publication  of  technical  criteria. 

The  Administrative  Council  for 
Terminal  Attachments  shall  place 
technical  criteria  proposed  for 
publication  on  public  notice  for  30  days. 
At  the  end  of  the  30  day  public  notice 
pmod,  if  there  are  no  oppositions,  the 
Administrative  Coimcil  for  Terminal 
Attachments  shall  publish  the  technical 
criteria. 

§  68.61 0    Database  of  terminal  equipment 

(a)  The  Administrative  Council  for 
Terminal  Attachments  shall  operate  and 
maintain  a  database  of  all  approved 
terminal  equipment.  The  database  shall 
meet  the  requirements  of  the  Federal 
Commiuiications  Commission  and  the 
U.S.  Customs  Service  for  enforcement 
purposes.  The  database  shall  be 
accessible  by  government  agencies  fi«e 
of  charge.  Information  in  the  database 
shall  be  readily  available  and  accessible 
to  the  public,  including  individuals 
with  disabilities,  at  nominal  or  no  costs. 

(b)  Responsible  parties,  whether  they 
obtain  their  approval  frt)m  a 
Telecommunications  Certification  Body 
or  utilize  the  Supplier's  Declaration  of 
Conformity  process,  shall  submit  to  the 
database  administrator  all  information 
required  by  the  Administrative  Council 
for  Terminal  Attachments. 

(c)  The  Administrative  Council  for 
Terminal  Attachments  shall  ensure  that 
the  database  is  created  and  maintained 
in  an  equitable  and  nondiscriminatory 
manner.  The  manner  in  which  the 
database  is  created  and  maintained  shall 
not  permit  any  entity  or  segment  of  the 
industry  to  gain  a  competitive 
advantage. 

(d)  The  Administrative  Council  for 
Terminal  Attachments  shall  file  with 
the  Commission,  within  180  days  of 
publication  of  these  rules  in  the  Federal 
Register,  a  detailed  report  of  the 
structure  of  the  database,  including 
details  of  how  the  Administrative 


Council  for  Terminal  Attachments  will 
administer  the  database,  the  pertinent 
information  to  be  included  in  the 
database,  procedures  for  including 
compliance  information  in  the  database, 
and  details  regarding  how  the 
government  and  the  public  will  access 
the  information. 

§  68.61 2    Labels  on  terminal  equipment 
Terminal  equipment  certified  by  a 
Telecommunications  Certification  Body 
or  approved  by  the  Supplier's 
Declaration  of  Conformity  imder  this 
part  shall  be  labeled.  The 
Administrative  Council  for  Terminal 
Attachments  shall  establish  appropriate 
labeling  of  terminal  equipment. 
Labeling  shall  meet  the  requirements  of 
the  Federal  Communications 
Commission  and  the  U.S.  Customs 
Service  for  their  respective  enforcement 
purposes,  and  of  consumers  for 
purposes  of  identifying  the  responsible 
par^,  manufacturer  and  model  niunber. 

$  68.61 4    Oppositions  and  appeals. 

(a)  Oppositions  filed  in  response  to 
the  Administrative  Council  for  Terminal 
Attachments'  public  notice  of  technical 
criteria  proposed  for  publication  must 
be  received  by  the  Administrative 
Council  for  Terminal  Attachments 
within  30  days  of  public  notice  to  be 
considered.  Oppositions  to  proposed 
technical  criteria  shall  be  addressed 
through  the  appeals  procedures  of  the 
authoring  standards  development 
organization  and  of  the  American 
National  Stemdards  Institute.  If  these 
procedures  have  been  exhausted,  the 
aggrieved  party  shall  file  its  opposition 
with  the  Conunission  for  de  novo 
review. 

(b)  As  an  alternative,  oppositions  to 
proposed  technical  criteria  may  be  filed 
directly  with  the  Commission  for  de 
novo  review  within  the  30  day  public 
notice  period. 

[FR  Doc.  01-1034  Filed  1-23-01;  8:45  am] 
BILUNG  CODE  8712-01-41 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-61;  00-141,  RM-9930;  00-142.  RM- 
9923;  00-143.  RiN-9931;  00-144.  RM-9925; 
00-153,  RM-9936] 

Radio  Broadcasting  Services; 
Pentwater,  Ml,  Hawthorne,  NV, 
Ludington,  Mi,  Groveton,  NH, 
Marceline,  MO 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


SUMMARY:  The  Commission  allots:  (1) 
Channel  280A  to  Pentwater,  MI,  as  its 
third  local  commercial  FM  service,  at 
the  request  of  Garry  Zack;  (2)  Channel 
254C1  to  Hawrthome,  NV,  as  its  first 
local  aural  service,  at  the  request  of 
Campbell  River  Broadcasting,  LLC,  and, 
on  the  Conunission's  own  motion, 
deletes  Channel  228A  at  Hawthorne, 
NV;  (3)  Channel  242A  to  Ludington,  Ml, 
as  its  second  local  commercial  FM 
service,  at  the  request  of  Garry  Zack;  (4) 
Channel  268A  to  Groveton,  NH,  as  its 
second  local  FM  service,  at  the  request 
of  Linda  A.  Davidson;  and  (5)  Channel 
256A  to  Marceline,  MO.  as  its  first  local 
aural  service,  at  the  request  of  Ronald  G 
Filbeck  and  Clyde  John  Holdsworth 
d/b/a  RC  Broadcasting  Company.  See, 
65  FR  51575-51577,  August  24,  2000, 
65  FR  54833,  September  11,  2000.  All  of 
the  channels  can  be  allotted  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements.  A  filing  window  for  these 
channels  will  not  be  opened  at  this 
time.  Instead,  the  issue  of  opening  a 
filing  window  for  these  chaimels  will  be 
addressed  by  the  Commission  in  a 
subsequent  order. 
DATE:  Effective  February  26.  2001 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  Channel 
280A  can  be  allotted  to  Pentwater^  MI, 
without  the  imposition  of  a  site 
restriction,  at  coordinates  43-46-30  NL; 
86-26-24  WL.  Channel  254C1  can  be 
allotted  to  Hawthorne,  NV,  without  the 
imposition  of  a  site  restriction,  at 
coordinates  38-31-29  NL;  118-37-25 
WL.  Channel  242A  can  be  allotted  to 
Ludington,  MI,  with  a  site  restriction  of 
5.5  kilometers  (3.4  miles)  south,  at 
coordinates  43-54-15  NL;  86-26-10 
WL,  to  avoid  a  short-spacing  to  Station 
WLXT,  Channel  242C1,  Petoskey,  MI. 
Channel  268A  can  be  allotted  to 
Groveton,  NH,  with  a  site  restriction  of 
7.2  kilometers  (4.4  miles)  northeast,  at 
coordinates  44-37-43  NL;  71-25-55 
WL,  to  avoid  a  short-spacing  to  Stations 
WYKR-FM.  Channel  267A,  Haverhill, 
and  WBHG,  Channel  268A,  Meredith, 
NH.  Chaimel  256A  can  be  allotted  to 
Marceline,  MO,  with  a  site  restriction  of 
7.2  kilometers  (4.5  miles)  northeast,  at 
coordinates  39-44-42  NL;  92-52-33 
WL,  to  avoid  a  short-spacing  to  Station 
KQRC-FM,  Channel  255C, 
Leavenworth,  KS. 

This  is  a  synopsis  of  the 
Commission's  Report  and  Order,  MM 
Docket  Nos.  00-141.  00-142,  00-143. 
00-144,  and  00-153  adopted  January  3, 
2001.  and  released  January  12.  2001. 
The  full  text  of  this  Commission 
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decision  is  available  for  inspection  and 
copying  diiring  normal  business  hours 
in  the  FCC  Reference  Center  (Room 
239).  445  12th  Street,  SW,  Washington, 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Services, 
Inc.,  (202)  857-3800,  1231  20th  Street, 
NW,  Washington,  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Autlrority:  47  U.S.C.  154,  303,  334  and  336. 

§73.202    [AiTMndad] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Michigan,  is  amended 
by  adding  Channel  242A  at  Ludington 
and  Channel  28GA  at  Pentwater. 

3.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Missouri,  is  amended 
by  adding  Marceline,  Channel  256A. 

4.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Nevada,  is  amended 
by  adding  Channel  254C1  and  removing 
Channel  228A  at  Hawthorne. 

5.  Section  73.202(b),  the  Table  of  FM 
Allotments  imder  New  Hampshire,  is 
amended  by  adding  Chaimel  268A  at 
Groveton. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[PR  Doc.  01-1982  Filed  1-23-01;  8:45  am] 

BILLING  CODE  671 2-ei-U 


DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

48  CFR  Part  40 
[Docket  OST-M-6578] 
RIN  2105-AC49 

Proceduree  for  Transportation 
Workplace  Drug  and  Alcohol  Testing 
Programs 

AGENCY:  Office  of  the  Secretary,  DOT. 
ACTION:  Notice  of  public  meetings  on 
implementation  of  final  rule. 

SUMMARY:  The  U.S.  Department  of 
Transportation  (DOT)  is  schediUing  two 
one-day  public  meetings  to  provide 


interested  parties  a  detailed  overview  of 
the  Department's  revised  drug  and 
alcohol  testing  procedures,  published  in 
the  Federal  Register  on  December  19, 
2000  (65  FR  79462).  The  meetings  are 
scheduled  approximately  60  days  after 
the  publication  of  the  rule  to  provide 
the  public  time  to  read  and  review  the 
document.  The  intent  of  the  meetings  is 
to  provide  the  transportation  industry 
and  other  interested  parties  a  more  in 
depth  overview  of  the  changes  in  the 
new  rule  and  to  clarify  to  the  attendees 
issues,  which  they  may  raise  at  the 
meetings. 

DATES:  The  public  meetings  will  be  held 
on  February  21  and  22,  2001,  at  9:00 
am-5:30  pm  on  both  days. 
ADDRESSES:  The  public  meetings  will  be 
held  at  the  Federal  Aviation 
Administration  (FAA)  Auditorium,  3rd 
Floor  Center,  800  Independence 
Avenue,  SW.,  Washington.  DC  20591. 
Meeting  format  and  registration 
procedures  are  specified  under 
supplementary  information  below. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  meeting  information  and  to 
register  for  one  of  the  meetings,  contact 
Minnie  McDonald  or  Don  Shatinsky  at 
the  U.S.  Department  of  Transportation 
(DOT).  Office  of  Drug  and  Alcohol 
Policy  and  Compliance,  400,  7th  Street, 
SW.,  Room  10304,  Washington,  DC 

20590.  (202)  366-3784,  fax  (202)  39^ 
3897,  e-mail: 

minnie.  mcdonald@ost .  dot  .gov. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  purpose  of  the  meetings  is  to 
provide  all  segments  of  the 
transportation  industry  and  the  general 
public  with  a  section-by-section 
overview  of  the  drug  and  alcohol  testing 
procedures  required  by  the  new  rule. 
Some  of  the  major  changes  in  the  rule 
will  be  addressed  in  detail.  All 
information  will  be  provided  in 
presentation-style  format  by  staff 
members  from  the  DOT's  Office  of  Drug 
and  Alcohol  Policy  and  Compliance  and 
the  Office  of  General  Counsel.  The 
presentations,  however,  are  not  to  be 
construed  as  a  training  session  meeting 
any  of  the  training  requirements 
required  by  the  rule  for  various  service 
agents. 

B.  Procedural  Matters 

The  meetings  are  scheduled  in 
Washington,  DC  at  the  FAA  auditorium 
located  at  800  Independence  Avenue, 
SW.,  3rd  Floor  Center,  Washington,  DC 

20591.  The  first  meeting  will  be  held  on 
February  21st.  The  second  meeting,  on 
February  22,  will  be  a  repetition  of  the 
previous  day.  Specifically,  the  same 


presentations  will  be  repeated  by  the 
same  staff  members.  Individuals  shoidd 
attend  only  one  of  the  meetings,  not 
both. 

Both  meetings  will  have  limited 
seating  capacity  due  to  physical 
constraints  of  the  facilities.  Registered 
attendees  will  receive  priority.  Once  the 
capacity  of  the  meeting  room  is  reached, 
there  will  be  an  "overflow"  room 
available  which  will  have  audio  and 
video  connections  to  the  auditorium. 
Once  the  auditorium  and  overflow  room 
seating  capacity  for  a  session  is  reached, 
subsequent  registrants  will  be  moved  to 
the  other  session,  provided  that  session 
is  not  oversubscribed. 

If  seating  space  is  not  available  on  the 
date  that  is  selected  by  the  attendee,  all 
efforts  will  be  made  to  schedule  for  the 
alternate  date.  Attendees  will  be 
notified  of  the  change  by  mail,  fax,  or 
e-maiL  Notification  will  only  be  sent  if 
it  is  not  possible  to  meet  the  date 
selected  by  the  attendee. 

Out  of  town  attendees  must  make 
their  own  arrangements  for  hotels  and 
other  lodging  facilities.  Limch  on  each 
day  will  be  the  attendees'  responsibility. 
An  eating  facility  is  available  in  the 
FAA  building  and  there  are  other 
options  available  within  a  reasonable 
distance. 

Attendees  requiring  sign  language 
accommodation  should  notify  DOT  no 
later  than  February  9,  2001. 

Based  on  the  extensive  material  that 
needs  to  be  presented  and  the  time 
constraints,  it  is  anticipated  that 
questions  will  be  limited.  As  a  result,  3 
by  5  cards  will  be  available  on  which 
questions  may  be  submitted.  All 
questions,  including  those  that  are  not 
answered  because  of  a  shortage  of  time, 
will  be  subsequently  published  on  the 
DOT  web  site. 

It  is  expected  that  attendees  will  be 
familiar  with  the  new  rule  and  will  have 
a  working  knowledge  of  the  regulatory 
requirements.  Copies  of  the  rule  will  not 
be  available  at  these  sessions.  Attendees 
may  download  a  copy  from  the  DOT 
web  site  at  http://www.dot.gov/ost/ 
dapc/. 

C.  Registration  Procedures 

All  attendees  must  register  with  DOT 
for  these  meetings.  For  all  attendees,  the 
following  information  is  requested: 
name,  name  of  alternate  if  the 
possibility  exists  that  the  primary 
registrant  may  not  attend,  full  mailing 
address,  company,  agency,  or 
association  which  you  represent  (if  any), 
telephone  number  (in  case  the  address 
is  not  legible  or  additional  information 
is  needed),  e-mail  address  (optional), 
and  which  session  you  will  be  attending 
(i.e.,  February  21  or  22). 
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Registration  will  expedite  the  process 
of  entry  into  the  building  through 
security.  Additionally,  it  will  ensure 
that  there  is  sufficient  seating  space  to 
accommodate  all  potential  attendees. 
Because  of  the  number  of  attendees  that 
is  projected,  it  is  requested  that 
individuals  arrive  at  least  45  minutes 
prior  to  the  start  of  the  session  to  have 
sufficient  time  to  meet  security 
procedures. 

For  convenience  to  the  public,  a  form 
has  been  developed  to  simplify 
registration  for  these  meetings.  A  copy 
may  be  obtained  &t)m  the  DOT  Fax-On- 
Demand  system,  by  calling  (800)  225- 
3784  and  requesting  doctunent  number 
140;  the  registration  form  will  be  faxed 
to  the  requestor.  Use  of  the  form  will 
expedite  the  process  of  registration.  The 
form  or  all  of  the  information  requested 
above  should  be  mailed,  faxed,  or  e- 
mailed  to  reach  DOT  no  later  then 
February  16,  2001. 

E.  Tentative  Agenda 

The  following  is  a  draft  agenda  for 
both  days. 
8:45-9:00    Registration  and  entry 

through  security 
9:00-9:15    Opening  Remarks — 

Administrative  Annoimcements 
9:15-9:30    Overview 
9:30-10:30    Major  Issues:  Validity 
j  1  Testing,  Stand  Down,  Public  Interest 
1 1  Exclusion 
10:30-10:50    Break 

10:50-11:30    Employer  Responsibilities 
11:30-12:00    Alcohol  testing 
12:00-1:15     Lunch 
1 : 1 5-1 :45    Urine  Collection  and 

Laboratory  Reporting 
1:45-2:30    Medical  Review ,Officer 

Responsibilities 
2:30-2:50    Break 


2:50-3:30    Substance  Abuse 
Professional  Responsibilities 

3:30-4:00    Training 

4:00-4:45     Service  Agent 
Responsibilities 

4:45-5:30    Questions  and  Answers 

Issued  this  17th  day  of  January,  2001,  at 
Washington,  DC. 
Mary  Bernstein, 

Director,  Office  of  Drug  and  Alcohol  Policy 
and  Compliance,  Department  of 
Transportation. 

[FR  Doc.  01-2000  Filed  1-19-01;  10:20  am] 
BHJJNG  CODE  4«10-a2-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  622 

[Docket  No.  991008273-0070-02;  I.D. 
011801 B] 

Fisheries  of  the  Caribbean,  Gulf  of 
Mexico,  and  South  Atlantic;  Coastal 
Migratory  Pelagic  Resources  of  ttie 
Gulf  of  Mexico  and  South  Atlantic; 
Closure 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Closiue. 

SUMMARY:  NMFS  closes  the  commercial 
nm-aroimd  gillnet  fishery  for  king 
mackerel  in  the  exclusive  economic 
zone  (EEZ)  in  the  southern  Florida  west 
coast  subzone.  This  closure  is  necessary 
to  protect  the  overfished  Gulf  king 
mackerel  resource. 


DATES:  The  closure  is  effective  12  noon, 
local  time,  January  19,  2001,  through  6 
a.m.,  January  22,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Godcharles,  telephone:  727-570- 
5305,  fax:  727-570-5583,  e-mail: 
Mark.Godcharles@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  The 
fishery  for  coastal  migratory  pelagic  fish 
(king  mackerel,  Spanish  mackerel,  cero, 
cobia,  little  tunny,  dolphin,  and,  in  the 
Gulf  of  Mexico  only,  bluefish)  is 
managed  under  the  Fishery 
Management  Plan  for  the  Coastal 
Migratory  Pelagic  Resources  of  the  Gulf 
of  Mexico  and  South  Atlantic  (FMP). 
The  FMP  was  prepared  by  the  Gulf  of 
Mexico  and  South  Atlantic  Fishery 
Management  Councils  (Councils)  and  is 
implemented  under  the  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  by  regulations 
at  50  CFR  part  622. 

Based  on  the  Councils'  recommended 
total  allowablexatch  and  the  allocation 
ratios  in  the  FMP,  on  February  19, 1998 
(63  FR  8353),  NMFS  implemented  a 
conunercial  quota  of  2.34  million  lb 
(1 .06  million  kg)  for  the  eastern  zone 
(Florida)  of  the  Gulf  migratory  group  of 
king  mackerel.  On  April  27,  2000.  a 
final  rule  took  effect  dividing  the 
Florida  west  Coast  subzone  of  the 
eastern  zone  into  northern  and  southern 
subzones  and  establishing  a  separate 
quota  for  the  southern  Florida  west 
coast  subzone  of  1,082,250  lb  (490,900 
kg)  (65  FR  16336.  March  28,  2000).  That 
quota  was  further  divided  into  two 
equal  quotas  of  541.125  lb  (245.450  kg) 
for  vessels  in  each  of  two  groups  fishing 
with  run-around  gillnets  and  hook-and- 
line  gear  (50  CFR 
622.42(c)(l)(i)(A)(2)(i)). 
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Under  50CFR  622.43(a),  NMFS  is 
required  to  close  any  segment  of  the 
king  mackerel  commercial  fishery  when 
its  quota  has  been  reached,  or  is 
projected  to  be  reached,  by  filing  a 
notification  at  the  Office  of  the  Federal 
Register.  NMFS  has  determined  that  the 
commercial  quota  of  541,125  lb  (245,450 
kg)  for  Gulf  group  king  mackerel  for 
vessels  using  run-aroimd  gillnet  gear  in 
the  southern  Florida  west  coast  subzons 
was  reached  on  January  18,  2001. 
Accordingly,  the  commercial  fishery  for 
king  mackerel  for  such  vessels  in  the 
southern  Florida  west  coast  subzone  is 
closed  at  12  noon,  local  time,  January 
19,  2001,  through  6:00  a.m.,  January  22, 
2002,  the  beginning  of  the  next  fishing 
season,  i.e..  the  day  after  the  2002 
Martin  Luther  King  Jr.  Federal  holiday. 

The  Florida  west  coast  subzone  is  tnat 
part' of  the  eastern  zone  south  and  west 
of  25''20.4'  N.  lat.  (a  line  directly  east 
from  the  Miami-Dade  County,  n^, 
boundary).  The  Florida  west  coast 


subzone  is  further  divided  into  northern 
and  southern  subzones.  The  southern 
subzone  is  that  part  of  the  Florida  west 
coast  subzone  which  bom  November  1 
through  March  31  extends  south  and 
west  from  25°20.4'  N.  lat.  to  26°19.8'  N. 
lat.  (a  line  directly  west  fit>m  the  Lee/ 
Collier  County,  FL,  boundary),  i.e.,  the 
area  off  Collier  and  Monroe  Counties. 
From  April  1  through  October  31,  the 
southern  subzone  is  that  part  of  the 
Florida  west  coast  subzone  which  is 
between  26°19.8'  N.  lat.  and  25°48'  N. 
lat.(a  line  directly  west  bom  the 
Monroe/Collier  Coimty,  FL,  boundary), 
i.e.,  the  area  off  Collier  County. 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  The  closure  must  be 
implemented  immediately  to  prevent  an 
ovemm  of  the  commercial  quota  (50 
CFR  622.42(c)(1))  of  Gulf  group  king 
mackerel,  given  the  capacity  of  the 


fishing  fleet  to  quickly  harvest  the 
quota.  Ovemms  could  potentially  lead 
to  further  overfishing  and  unnecessary 
delays  in  rebuilding  this  overfished 
resoiut:e.  Any  delay  in  implementing 
this  action  would  be  impractical  and 
contradictory  to  the  Magnuson-Stevens 
Act,  the  FMP,  and  the  public  interest. 
NMFS  finds,  for  good  cause,  that  the 
implementation  of  this  action  cannot  be 
delayed  for  30  days.  Accordingly,  under 
5  U.S.C.  553(d),  a  delay  in  the  effective 
date  is  waived. 

This  action  is  taken  under  50  CFR 
622.43(a)  and  is  exempt  bom  review 
under  E.O.  12866. 

Authority:  16  U.S.C.  1801  etseq. 
Dated:  January  18,  2001. 
Clarence  Pautzke 

Director.  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
[PR  Doc.  01-2105  Filed  1-19-01;  11:24  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  njles  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  ttie  final 
rules. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Parts  422  and  489 

[HCFA-4024-P] 

RIN  0938-AK48 

Medicare  Program;  Improvements  to 
the  Medicare+Choice  Appeal  and 
Grievance  Procedures 

AGENCY:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  sets  forth 
several  improvements  to  the 
Medicare+Choice  (M+C)  appeal  and 
grievance  procedures.  Most  notably,  this 
proposed  rule  would  ensure  that  M+C 
enroUees  receive  written  notice, 
including  information  about  appeal 
rights,  at  least  4  calendar  days  before  the 
proposed  termination  date  of  provider 
services;  and  establish  a  new  fast-track 
independent  review  process  for 
appealing  decisions  to  terminate 
services.  (Affected  providers  include 
skilled  nursing  facilities  (SNFs),  home 
health  agencies  (HHAs),  and 
comprehensive  outpatient  rehabilitation 
facilities  (CORFs)).  The  proposed  rule 
also  discusses  and  solicits  comments  on 
how  to  provide  appropriate  notice  and 
appeal  procedures  in  situations  where 
an  M+C  organization  decides  to  reduce 
provider  services.  We  note  that 
publication  of  this  proposed  rule  is  a 
required  element  of  the  settlement 
agreement  entered  into  between  the 
parties  in  Grijalva,  et  al.  v.  Shalala,  Civ. 
93-711  (U.S.D.C.  Az),  a  class  action 
lawsuit  in  which  the  Department  agreed 
to  promulgate  a  notice  of  proposed 
rulemaking  addressing  certain  notice 
and  appeal  procedures  for  enroUees 
when  an  M+C  organization  decides  to 
terminate  coverage  of  provider  services. 
This  proposed  rule  also  would  specify 
hospitals'  responsibility  for  issuing 
discharge  notices  under  both  the 
original  Medicare  and  the  M+C 


programs,  amend  the  Medicare  provider 
agreement  regulations  with  regard  to 
beneficiary  notification  requirements, 
and  set  forth  M+C  beneficiary  grievance 
procedures. 

DATES:  We  will  consider  comments  if 
we  receive  them  at  the  appropriate 
address,  as  provided  below,  no  later 
than  5  p.m.  on  March  26,  2001. 
ADDRESSES:  Mail  written  comments  (1 
original  and  3  copies)  to  the  following 
address:  Health  Care  Financing 
Administration,  Department  of  Health 
and  Human  Services,  Attention:  HCFA- 
4024-P,  P.O.  Box  8013,  Baltimore,  MD 
21244-8013. 

To  insure  that  mailed  comments  are 
received  in  time  for  us  to  consider  them, 
please  allow  for  possible  delays  in 
delivering  them. 

If  you  prefer,  you  may  deliver  your 
written  comments  (1  original  and  3 
copies)  to  one  of  the  following 
addresses:  Room  443VG,  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue,  SW.,  Washington,  DC  20201,  or 
Room  C5-16-03,  7500  Security 
Boulevard,  Baltimore,  MD  21244-8013. 

Comments  mailed  to  the  above 
addresses  may  be  delayed  and  received 
too  late  for  us  to  consider  them. 

Because  of  staff  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
HCFA-4024^-P.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  publication  of  a  document, 
in  Room  443-G  of  the  Department's 
office  at  200  Independence  Avenue, 
SW.,  Washington,  E)C,  on  Monday 
through  Friday  of  each  week  from  8:30 
to  5  p.m.  (phone:  (202)  690-7890). 
FOR  FURTHER  INFORMATION  CONTACT: 
Nydia  Tirado  Peel,  (410)  786-1619. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Introduction 

Section  4001  of  the  Balanced  Budget 
Act  of  1997  (BBA)  (Public  Law  105-33), 
enacted  August  5,  1997,  added  sections 
1851  through  1859  to  the  Social 
Security  Act  (the  Act)  to  establish  a  new 
Part  C  of  the  Medicare  program,  known 
as  the  "Medicare+Choice  Program." 
Implementing  regulations  for  the  M+C 
program  are  set  forth  in  42  CFR  part 
422.  Subpart  M  of  part  422  implements 


sections  1852(f)  and  (g),  which  set  forth 
the  procedures  M+C  organizations  must 
follow  with  regard  to  grievances, 
organization  determinations,  and 
reconsiderations  and  other  appeals. 
Under  section  1852(f),  an  M+C 
organization  must  provide  meaningful 
procedures  for  hearing  and  resolving 
grievances  between  the  organization 
(including  any  other  entity  or  individual 
through  which  the  organization 
provides  health  care  services)  and 
enroUees  in  its  M+C  plans. 

Section  1852(g)  addresses  the 
procedural  requirements  concerning 
coverage  determinations  (called 
"organization  determinations"),  and 
reconsiderations  and  other  appeals  of 
such  determinations.  In  general, 
organization  determinations  involve  the 
question  of  whether  an  enrollee  is 
entitled  to  receive,  or  continue  to 
receive,  a  health  service,  and  the 
amount  the  enrollee  is  expected  to  pay 
for  that  service.  An  organization 
determination  may  also  concern  an 
enroUee's  request  for  reimbursement  for 
services  obtained  without  plan 
approval.  As  discussed  in  detail  below, 
only  disputes  concerning  organization 
determinations  are  subject  to  the 
reconsideration  and  other  appeal 
requirements  under  section  1852(g).  All 
other  disputes  are  subject  to  the 
grievance  requirements  under  section 
1852(f)-  For  purposes  of  this  regulation, 
a  reconsideration  consists  of  a  review  of 
an  adverse  organization  determination 
(a  decision  that  is  imfavorable  to  the 
M+C  enrollee,  in  whole  or  in  part)  by 
either  the  M+C  organization  itself  or  an 
independent  review  entity.  We  use  the 
term  "appeal"  to  denote  any  of  the 
procedures  that  deal  with  the  review  of 
organization  determinations,  including 
reconsiderations,  hearings  before 
administrative  law  judges  (ALJs), 
reviews  by  the  Departmental  Appeals 
Board  (DAB)  and  judicial  review. 

As  indicated  in  our  June  29,  2000 
M+C  final  rule  (65  FR  20272),  we  made 
limited  changes  in  the  appeal 
procedures  in  that  rule,  but  intended  to 
publish  a  proposed  rule  addressing 
other  improvements  to  the  M+C  dispute 
resolution  process,  including  both 
appeals  and  grievances.  This  rule  fulfills 
that  commitment,  as  well  as  meeting  the 
Department's  obligation  pursuant  to  the 
Grijalva,  et  al.  v.  Shalala  lawsuit,  as 
discussed  below. 
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B.  Grifolva  v.  Sbalala 

Grijalva  v.  Shalala  is  a  class  action 
lawsuit  brought  in  1993  by  Medicare 
managed  care  enroUees.  The  lawsuit 
involved,  among  other  things,  the 
adequacy  of  the  notice  and  appeals 
process  provided  by  managed  care 
organizations  contracting  with  Medicare 
on  a  risk  basis,  and  whether  HCFA 
properly  ensiu^d  that  these  contractors 
afforded  appropriate  rights  to  enroUees 
when  the  contractors  denied,  reduced, 
or  terminated  health  care  coverage. 

On  August  9,  2000,  the  Department 
and  the  plaintiffs  agreed  to  settle  the 
lawsuit.  The  settlement  agreement  was 
approved  by  the  Arizona  District  Court 
on  December  4.  2000.  Under  the 
settlement,  we  agreed  to  publish 
proposed  regulations  to  establish  new 
notice  and  appeal  procedures  when  an 
M-«<^  organization  decides  to  terminate 
coverage  of  provider  services  to  an 
enrollee.  Affected  providers  under  the 
settlement  agreement  include  skilled 
nursing  facilities  (SNFs),  home  health 
agencies  (HHAs)  and  comprehensive 
outpatient  rehabilitation  facilities 
(CORFs).  M+C  organizations  would  be 
required  to  provide  written  notices  to 
M-fC  enroUees  at  least  four  calendar 
days  before  the  proposed  termination 
date  of  provider  services.  The  notices, 
which  will  be  subject  to  public  review 
and  comment  through  OMB's 
Paperwork  Reduction  Act  process,  will 
include  a  detailed  explanation  why 
services  are  no  longer  medically 
necessary  or  covered  and  a  description 
of  the  appeals  process.  Additionally,  we 
agreed  to  establish  a  new  fast-track 
independent  review  process  for 
appealing  decisions  to  terminate 
services. 

Under  the  proposed  ^t-track  appeal 
process,  if  an  enrollee  disagrees  with  an 
M+C  organization's  decision  to 
terminate  the  provider  services  at  issue, 
an  enrollee  may  request  an  immediate 
review  of  such  decision  by  an 
independent  review  entity  (IRE)  under 
contract  with  HCFA.  This  entity  would 
be  independent  of  any  managed  care 
organization,  or  company  afBliated  with 
a  managed  care  organization.  The 
enroUee  woiUd  have  a  right  to 
continued  coverage  of  the  provider 
services  in  question,  without  financial 
Uability.  until  at  least  noon  of  the  day 
foUowing  the  KE's  decision,  or  the  date 
that  the  M+C  organization  proposes  for 
termination  of  services,  whichever  is 
later.  If  the  IRE  is  unable  to  make  a 
decision  because  the  M+C  organization 
did  not  timely  supply  necessary 
information  or  records  to  the  IRE,  the 
M+C  organization  woidd  continue  to  be 
liable  for  the  costs  of  any  extended 


coverage  resulting  from  the  delayed  IRE 
decision. 

We  note  that  an  enrollee  would  not  be 
required  to  use  the  fast-track  IRE 
appeals  process  and  could  use  other 
appeal  procedures  available  imder  the 
M+C  regiUations  (that  is,  the 
reconsideration  procedures  described 
under  §§422.582,  422.584,  and 
422.592);  however,  the  right  to 
continued  coverage  during  the  appeals 
process  would  not  apply  if  the  enrollee 
does  not  use  the  fast-track  IRE  appeals 
process. 

The  Grijalva  settiement  agreement 
included  a  great  deal  of  specificity  with 
regard  to  the  relevant  M+C  notice  and 
appeal  requirements,  and  these 
proposed  requirements  are  set  forth 
below  in  section  U.A.  The  agreement 
expUciUy  establishes  that  pubUcation  of 
these  proposed  requirements  shall  in  no 
way  be  construed  as  a  promise  or 
predetermination  regarding  the  content 
of  a  subsequent  final  rule  on  notice  and 
appeal  procedures  for  M+C  organization 
decisions  to  terminate  provider  services. 
Thus,  we  will  consider  fuUy  all  pubUc 
comments  on  all  aspects  of  this 
proposed  rule,  including  the  Grijalva- 
related  provisions. 

n.  Provisions  of  This  Proposed  Rule 

A.  Proposed  Notice  and  Appeal 
Procedures 

1.  AppUcabUity 

As  noted  above,  under  the  terms  of 
the  Grijalva  settlement  agreement,  the 
types  of  Part  A  Medicare  providers  to 
whom  the  proposed  notice  and  appeal 
provisions  would  apply  include  SNFs, 
HHAs,  and  CORFs.  (Note  that  similar 
notice  and  appeal  requirements  are 
already  in  effect  for  M+C  enroUees 
admitted  to  inpatient  hospitals,  under 
42  CFR  422.620  and  422.622.)  For 
purposes  of  this  proposed  rule, 
subsequent  uses  of  the  term  "provider" 
should  be  assumed  to  refer  to  these 
three  provider  types,  unless  otherwise 
indicated. 

In  addition,  as  stated  in  the  settiement 
agreement,  §  422.624(a)(2)  would 
establish  that  for  purposes  of  these 
provisions,  "terminations"  refer  to  the 
discontinuation  or  discharge  of  an 
enrollee  from  covered  provider  services 
where  the  enrollee  has  been  authorized 
by  the  M+C  organization,  either  directiy 
or  by  delegation,  to  receive  an  ongoing 
course  of  treatment  fitjm  that  provider. 
Under  this  definition,  terminations 
would  include  (but  not  be  limited  to) 
cessation  of  coverage  at  the  end  of  a 
course  of  treatment  preauthorized  in  a 
discrete  increment,  regardless  of 
whether  the  enroUee  agrees  that  services 
should  end.  Examples  of  terminations 


would  include  both  discontinuations  of 
a  length  of  stay  in  a  SNF,  or  of  a 
preauthorized  number  of  visits  in  an 
HHA  or  CORF  setting.  (See  section  II.B 
below  for  a  discussion  of  situations 
involving  reductions  in  services.) 

2.  Termination  Notices  to  M+C 
EnroUees 

Section  422.624(b)  sets  forth  the 
proposed  advance  notification 
requirements  when  an  M+C 
organization  decides,  either  directiy  or 
by  delegation,  to  terminate  coverage  for 
provider  services  to  an  enrollee.  In 
general,  for  any  termination  of  a 
provider  service,  the  provider  of  the 
service  would  be  required  to  notify  the 
enrollee  (or  the  enroUee's  authorized 
representative — see  parenthetical  note 
below)  using  a  standardized  notice,  of 
the  M+C  organization's  decision  to 
terminate  provider  services.  In 
developing  the  standardized  notice, 
HCFA  would  obtain  pubUc  comment 
and  subsequent  approval  through  the 
Office  of  Management  and  Budget 
(OMB),  consistent  with  section 
3506(c)(2)  of  the  Paperwork  Reduction 
Act. 

(Consistent  with  the  existing  M+C 
appeal  regulations  at  §422.561,  as 
revised  in  the  Jime  29,  2000  final  rule, 
an  "authorized  representative"  means 
any  individual  authorized  by  an 
enroUee,  or  imder  State  law,  to  act  on 
an  enroUee's  behalf  in  obtaining  an 
organization  determination  or  in  dealing 
with  any  of  the  levels  of  the  appeals 
process,  including  for  example  an 
enroUee's  legal  guardian,  attorney,  or 
other  legally  authorized  person.  Section 
422.561  clearly  establishes  that  the  term 
"enroUee"  encompasses  an  enroUee's 
authorized  representative  for  all  aspects 
of  any  M+C  appeal  procedures.  Thus, 
references  to  the  "enrollee"  in 
subsequent  preamble  and  regulatory 
language  can  be  assimied  to  apply  to  an 
enroUee's  authorized  representative  as 
well,  unless  the  context  clearly 
indicates  otherwise  (such  as  a  reference 
to  the  enroUee's  health  status).) 

a.  Provider  Notification  of 
Termination.  An  important  featxire  of 
the  proposed  notice  provisions  is  that 
we  would  charge  providers  with  the 
actual  delivery  of  the  required  notices. 
We  believe  that  the  providers 
themselves  are  in  the  best  position  to 
deUver  the  notices  to  enroUees,  and  that 
it  would  be  placing  an  unreasonable 
burden  on  M+C  organizations  to  require 
that  they  deliver  the  notices  to  affected 
enroUees.  The  M+C  organization  would 
retain  lUtimate  responsibility  for  the 
decision  to  terminate  services  and  for 
financial  coverage  of  the  services, 
however.  The  services  would  remain 
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covered  imtil  foui  calendar  days  after  an 
enrollee  receives  the  termination  notice, 
or  if  the  IRE  reviews  the  decision,  until 
noon  on  the  day  after  an  IRE  decision 
upholding  the  M+C  organization's 
decision.  Thus,  we  believe  that  the 
requirement  that  providers  issue  these 
notices,  in  effect  on  behalf  of  M+C 
organizations,  best  ensures  that 
beneficiaries  receive  these  notices  in  a 
timely  manner.  To  facilitate 
implementation  of  this  policy,  we  are 
proposing  under  §422.502(i)  that  all 
contracts  between  M+C  organizations 
and  their  providers  must  specify  that 
the  providers  will  comply  with  the 
notice  and  appeal  provisions  in  subpart 
M. 

We  note  that  the  proposal  that 
providers  issue  termination  notices  for 
Part  A  Medicare  services  to  M+C 
enroUees  is  consistent  with  the  policy 
position  we  outlined  in  the  preamble  to 
the  recent  M+C  final  rule  with  respect 
to  hospitals  (65  FR  40284).  We 
accordingly  are  also  proposing 
regulations  addressing  how  M+C 
enroUees  are  notified  of  terminations  of 
hospital  care,  as  promised  in  the  M+C 
final  rule.  Specifically,  under  proposed 
§  422.620(a),  we  would  specify  that  in 
situations  involving  inpatient 
admissions  of  M+C  enroUees,  hospitals 
must  provide  a  written  notice  of 
termination  of  coverage  to  each  enrollee 
that  includes  the  reasons  for  the 
discharge.  Consistent  with  existing 
§422.620,  an  enrollee  would  be  entitied 
to  coverage  of  hospital  services, 
generally  at  the  expense  of  the  M+C 
organization,  until  at  least  noon  of  the 
day  after  the  hospital  issues  such  notice. 

We  also  are  amending  §  489.27  to 
provide  expressly  for  this  hospital 
responsibility  and  to  provide  that  this 
responsibility  applies  for  all  inpatient 
hospital  Medicare  discharges,  including 
both  discharges  of  original  Medicare 
beneficiaries  and  discharges  of  M+C 
enroUees.  Section  489.27  implements 
the  requirement  in  section  1866(a)(l)(M) 
that  hospitals  provide  a  notice  to  all 
Medicare  beneficiaries  of  the 
individual's  rights  (referred  to  as  the 
"Important  Message  itota  Medicare"  for 
beneficiaries).  Section  1866(a)(l)(M) 
provides  that  this  notice  must  include 
"such  additional  information  as  the 
Secretary  may  specify."  We  are 
specifying  in  proposed  revisions  to 
§489.27  tiiat  this  information  include 
the  reasons  for  the  discharge  and  the 
right  to  PRO  review,  and  that  this 
information  be  provided  to  each 
beneficiary  the  day  before  the  effective 
date  of  the  discharge. 

b.  Tinting  of  Notices.  Section 
422.624(b)(1)  addresses  the  timing  of  the 
required  notices.  In  general,  the 


provider  would  notify  the  enrollee  of 
the  M+C  organization's  decision  to 
terminate  covered  services  four  calendar 
days  before  the  scheduled  termination, 
ff  tiie  provider  services  are  expected  to 
be  furnished  to  an  enrollee  for  a  time 
span  of  fewer  than  four  calendar  days  in 
diu^tion,  the  enrollee  should  be  given 
the  notice  upon  admission  to  the 
provider  (or  at  the  beginning  of  the 
service  period  if  there  is  no  official 
"admission"  to  a  noninstitutional 
provider,  such  as  in  an  HHA  setting). 
The  notice  must  be  given  in  all 
situations,  regardless  of  whether  an 
enroUee  agrees  with  the  decision  that 
his  or  her  services  should  end. 

As  noted  in  section  I.  B  above,  this 
proposed  rule  also  provides  that  an 
enroUee  may  obtain  review  by  an  IRE  of 
a  decision  to  terminate  services  after  the 
enroUee  receives  proper  notice  of  a 
decision  to  terminate.  As  discussed 
further  below,  we  believe  that  the  4-day 
period  between  enrollee  notification 
and  the  proposed  termination  of 
services  generally  should  provide 
sufficient  time  for  all  aspects  of  the 
proposed  IRE  appeal  process.  That  is, 
the  IRE  can  obtain  the  necessary 
dociunentation  from  the  parties  to  the 
appeal,  make  a  decision  on  the 
enroUee's  appeal,  and  if  applicable, 
notify  the  enroUee  of  a  decision  to 
uphold  an  M+C  organization's 
termination  decision,  with  coverage 
terminating  at  noon  of  the  day  after  the 
IRE'S  notification — ^the  fourth  day  of  the 
process.  We  note  that,  like  the  process 
established  imder  §422.620  for  Peer 
Review  Organization  (PRO)  reviews  of 
appeals  of  hospital  discharges,  these 
regulations  would  establish  12  noon  as 
the  time  when  an  M+C  organization's 
coverage  of  an  enroUee's  services  would 
end,  if  the  IRE  upholds  the  M+C 
organization's  decision  to  terminate 
services. 

A  closely  related  issue  on  which  we 
are  particularly  interested  in  receiving 
public  comments  involves  what 
constitutes  four-day  advance  notice.  We 
are  proposing  to  in  effect  allow 
providers  a  full  working  "day"  within 
which  to  deliver  the  termination  notice, 
with  any  notification  delivered  dining 
normal  business  hours  on  a  given  day 
serving  to  initiate  the  four-day  standard 
on  that  day,  even  if  the  timing  of  the 
delivery  of  the  notice  resulted  in  fewer 
than  24  hours  to  ask  for  an  IRE  appeal, 
and  fewer  than  96  hours  between 
notification  and  the  proposed 
termination  of  services.  That  is,  a  notice 
delivered  to  an  enrollee  at  2:00  p.m., 
Monday,  would  indicate  that  the 
enroUee  has  until  noon,  Tuesday,  to 
appeal  to  the  IRE,  with  termination  of 
services  scheduled  for  noon,  Friday. 


(Consistent  with  long-standing 
administrative  policy  with  respect  to 
PRO  review  of  appeals  of  hospital 
discbarges,  we  would  instruct  providers 
that  termination  notices  should  be 
deUvered  no  later  than  3:00  p.m.  on  the 
fourth  day  before  the  proposed 
termination  of  services.)  HCFA  wiU 
develop  and  publish  a  mandatory 
standardized  notice  for  distribution  by 
providers,  subject  to  public  comment 
through  OMB's  Paperwork  Reduction 
Act  procedures.  We  specifically  invite 
public  comment  on  this  approach. 

c.  Content  of  Notices.  Section 
422.624(b)(2)  sets  forth  proposed 
requirements  governing  the  content  of 
the  required  termination  notices. 
Essentially,  each  notice  would  include  a 
specific  and  detailed  explanation  why 
services  are  either  no  longer  medicaUy 
necessary  or  are  no  longer  covered,  with 
a  description  of  any  applicable 
Medicare  coverage  rule,  instruction  or 
other  policy  (including  an  appropriate 
citation  or  information  about  how  to 
obtain  a  copy  of  the  Medicare  policy 
from  the  M+C  organization).  The  notice 
would  explain  any  appUcable  M+C 
organization  policy,  contract  provision, 
or  rationale  upon  which  the  termination 
decision  was  based.  It  would  include 
specific,  relevant  information  to  an 
extent  sufficient  to  advise  the  enroUee 
of  how  a  Medicare  or  M+C  organization 
policy  applies  to  the  enroUee's  case,  as 
weU  as  the  date  and  time  that  the 
organization's  coverage  of  services  ends 
(and  the  enroUee's  liabilify  would 
begin). 

In  addition  to  these  enroUee-specific 
items,  we  would  include  on  the 
standardized  termination  notices  a 
description  of  the  enroUee's  fast-track 
appeal  rights  under  §422.626,  including 
how  to  contact  the  IRE  to  initiate  an 
appeal,  as  well  as  the  availability  of 
other  M+C  appeal  procedures  if  the 
enrollee  fails  to  meet  the  deadline  for 
(or  decides  not  to  pursue)  a  fast-track 
IRE  appeal.  The  standardized  notice 
would  also  inform  enroUees  of  their 
right,  but  not  obligation,  to  submit 
evidence  to  the  IRE  that  the  services  in 
question  should  continue. 

As  noted  above,  the  termination 
notice  would  be  subject  to  public  review 
and  comment  through  the  OMB's 
Paperwork  Reduction  Act  process  before 
implementation. 

a.  Delivery  of  Notices.  Proposed 
§  422.624(c)  specifies  that  "delivery"  of 
a  notice  is  vaUd  only  if  an  enrollee  has 
signed  the  notice  to  indicate  that  he  or 
she  both  received  the  notice  and  can 
comprehend  its  contents.  This  proposed 
policy  is  consistent  with  our 
requirements  governing  delivery  of 
simUar  notices,  such  as  the 
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requirements  set  forth  in  HCFA  program 
memoranda  A-99-52  and''A-99-54  for 
HHA  advanced  beneficiary  notices. 
Under  this  concept,  an  enrollee  who  is 
comatose,  confused,  or  otherwise  imable 
to  understand  or  act  on  his  or  her  rights 
could  not  validly  "receive"  the  notice, 
necessitating  the  presence  of  an 
authorized  representative  for  purposes 
of  receiving  the  notice.  Similarly, 
presenting  the  standardized  notice  to  a 
person  who  is  illiterate,  blind,  or  unable 
to  understand  English  would  not 
constitute  successful  "delivery"  of  the 
notice.  Such  situations  could  be 
remedied  either  through  use  of  an 
authorized  representative  if  that  person 
has  no  barriers  to  receiving  the  notice  or 
through  other  steps  (such  as  use  of  a 
translator  or  language  accessible  version 
of  the  notice)  that  overcome  the 
difficulties  associated  with  notification. 
Note  that  we  woiUd  not  interpret  the 
requirement  for  successful  delivery  to 
permit  an  enrollee  to  extend  coverage 
indefinitely  by  refusing  to  sign  a  notice 
of  termination.  If  an  enrollee  refuses  to 
sign  a  notice,  the  provider  would 
annotate  its  copy  of  the  notice  to 
indicate  the  refusal,  and  the  date  of  the 
refusal  would  be  considered  the  date  of 
receipt  of  the  notice. 

Paragraph  (c)  describes  what 
constitutes  an  effective  delivery  of  a 
termination  notice.  The  notice  would 
have  to  be  delivered  timely,  using 
standardized  format  and  language,  and 
include  all  of  the  elements  required 
under  §  422.624(b)(2). 

3.  Enrollee  Appeal  Rights 

Proposed  §422.626  would  estabhsh 
an  enrollee's  right  to  a  fast-track  appeal 
of  an  M+C  organization's  decision  to 
terminate  provider  services,  including 
the  procedures  to  be  followed  by  the 
various  entities  involved  in  the  appeal. 
Under  proposed  §  422.626(a),  an 
enrollee  who  wishes  to  appeal  a 
termination  decision  to  the  IRE  must 
contact  the  IRE,  in  writing  or  by 
telephone,  by  noon  of  the  first  calendar 
day  after  receiving  the  termination 
notice.  (We  note  that  in  our  contract 
Mrith  the  IRE,  we  intend  to  require  that 
the  IRE  have  the  capability  to  log  in  an 
enrollee's  apf>eal  on  a  daily  basis  at  any 
time,  barring  emergencies.)  The 
regulations  explain  that  an  etutillee  who 
^Is  to  meet  this  deadline  would  still  be 
able  to  ask  the  M-t-C  organization  for  an 
expedited  reconsideration  of  its 
determination  that  services  should  be 
terminated,  consistent  with  existing 
§422.584,  hut  the  provision  in  this  rule 
for  the  completion  of  IRE  review  prior 
to  the  end  of  coverage  would  not  apply. 

Under  §422.584,  Qie  M+C 
organization  has  72  hours  to  conduct  an 


expedited  reconsideration,  and  must  do 
so  when  a  physician  makes  or  supports 
the  request  or  when  not  doing  so  could 
jeopardize  an  enrollee's  health  or  ability 
to  regain  maximum  function.  We 
considered  proposing  to  amend  these 
regulations  to  mandate  that  an  M+C 
organization  automatically  grant  any 
request  for  an  expedited  reconsideration 
that  involves  a  situation  where  an 
enrollee  failed  to  submit  a  timely 
request  for  an  IRE  appeal  of  a  provider 
termination  of  services.  However,  we 
concluded  that  the  existing  standard 
remains  appropriate,  since  it  allows  a 
broad  spec^oun  of  cases  to  be 
considered  on  their  merits  for 
reconsideration,  rather  than 
inadvertenUy  narrowing  the  types  of 
cases  that  can  be  expedited  by 
establishing  a  more  specific  standard. 
We  welcome  comments  on  this  issue. 

Note  that  when  an  eiurollee  receives  a 
termination  notice,  he  or  she  is  free  to 
choose  to  discontinue  receiving  the 
covered  services  (for  example,  leave  a 
SNF)  before  the  termination  date 
specified  in  the  notice.  Proposed 
§  422.626(a)(3)  clarifies,  however,  that  if 
the  enrollee  chooses  to  leave  the  facility 
or  otherwise  discontinue  receiving 
covered  services  before  the  scheduled 
date  for  termination  of  services,  the 
enrollee  may  not  subsequently  assert 
fast-track  IRE  appeal  rights  relative  to 
the  service  or  expect  the  services  to 
resiune,  even  if  die  enrollee  newly 
requests  the  appeal  or  resumption  of 
services  before  the  discontinuation  date 
in  the  notice.  In  such  a  situation,  if  the 
enrollee  changes  his  or  her  mind  after 
having  discontinued  receipt  of  covered 
services,  the  enrollee  must  seek  an 
organization  determination  from  the 
M+C  organization  for  what  would  be 
considered  a  request  for  a  new  service. 

Proposed  §  422.626(b)  specifies  that 
an  enrollee  who  timely  seeks  IRE  review 
is  protected  from  liability  for  the  costs 
of  services  diuing  the  fast-track  appeals 
process.  Coverage  of  provider  services 
would  continue  imtil  noon  of  the  day 
after  an  enrollee  receives  notice  of  an 
IRE's  decision  upholding  the  M+C 
organization's  determination,  or  until 
the  time  and  date  designated  on  the 
termination  notice,  whichever  is  later. 
As  noted  above,  if  the  IRE  decision  does 
not  occin  by  the  date  designated  on  the 
termination  notice  as  the  result  of  the 
M+C  organization's  failure  to  provide 
the  IRE  with  necessary  information  or 
.records,  the  M+C  organization  would  be 
liable  for  the  costs  of  the  resulting 
additional  days  of  coverage.  (Note  that 
our  contract  with  the  IRE  will  specify 
whether  the  IRE  or  HCFA  assumes 
financial  liability  in  situations  where 
the  IRE  fails  to  make  a  decision  on  a 


timely  basis.)  If  the  IRE  finds  that  the 
enrollee  did  not  receive  proper  notice  of 
the  termination  (discussed  below), 
coverage  would  continue  until  4 
calendar  days  after  proper  notice  has 
been  received,  or  until  noon  on  the  day 
after  notice  of  an  IRE  decision 
upholding  the  M+C  organization's 
decision,  whichever  is  later. 
Continuation  of  coverage  under  these 
circumstances  would  not  be  required  in 
the  unusual  situation  where  the  IRE 
finds  that  continuation  could  pose  a 
threat  to  the  enrollee's  health  or  safety 
[e.g.,  unsafe  conditions  were  found  to 
exist  at  the  provider  in  question). 

Proposed  §  422.626(d)  and  (e)  address 
the  basis  for  the  IRE's  decision,  and  the 
procedures  it  must  follow  in  making  the 
decision.  Section  422.626(d)  would 
establish  that  when  an  enrollee  appeals 
an  M+C  organization's  decision  to 
terminate  provider  services,  the  burden 
is  on  the  M+C  organization  to  prove  to 
the  IRE  that  the  termination  is  the 
correct  decision,  either  on  the  basis  of 
medical  necessity  or  other  Medicare 
coverage  policies.  To  meet  this  burden, 
the  M+C  organization  must  supply  any 
and  all  information  that  the  IRE  requires 
to  sustain  the  M+C  organization's 
termination  decision,  including  a  copy 
of  the  termination  notice.  The  enrollee 
may  submit  evidence  to  the  IRE  in 
support  of  an  appeal,  but  is  under  no 
obligation  to  do  so;  however,  the  M+C 
organization  or  the  IRE  may  require  an 
enrollee  to  authorize  access  to  his  or  her 
medical  records  to  the  extent  reasonably 
necessary  for  the  M+C  organization  to 
demonstrate  the  correctness  of  its 
decision  or  for  the  IRE  to  determine  the 
appeal.  Moreover,  as  part  of  its  decision- 
making process  in  each  appealed  case, 
an  IRE  would  be  required  under 
proposed  §  422.626(e)(4)  to  solicit  the 
enrollee's  views  regarding  the  reason(s) 
specified  in  the  notice  for  tennination  of 
services,  or  emy  other  reason  upon 
which  the  IRE  intends  to  base  its  review 
determination. 

Other  IRE  obligations  under  proposed 
§  422.626(e)  include: 

•  On  the  date  it  receives  the 
emtiUee's  appeal  request,  notifying  the 
M+C  organization  and  the  provider  of 
the  appeal  emd  of  their  documentation 
submission  responsibilities. 

•  Determining  whether  an  enrollee 
received  proper  notice  of  the 
termination  decision,  and  informing 
HCFA  in  each  instance  of  improper 
notification. 

•  Making  a  decision  on  the  appeal 
and  notifying  the  enrollee,  the  M+C 
organization,  and  the  provider  of  its 
decision  by  close  of  business  of  the  day 
after  it  receives  the  information 
necessary  to  make  the  decision. 
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Assuming  that  the  IRE  receives  all 
needed  information  on  a  timely  basis, 
this  process  would  result  in  an  IRE 
decision  by  close  of  business  on  the 
second  full  day  after  the  deadline  for  an 
enrollee's  appeal  request,  with 
termination  of  services  to  take  place  at 
noon  the  next  day  if  an  M+C 
organization's  termination  decision 
were  sustained  by  the  IRE.  We 
recognize,  however,  that  in  some 
instances  the  IRE  will  not  receive 
sufficient  information  to  sustain  an  M+C 
organization's  decision  to  terminate 
services.  In  such  a  case,  the  IRE  may 
make  a  decision  based  on  the 
information  at  hand  that  services  should 
not  be  terminated,  or  it  may  defer  its 
decision  imtil  it  receives  the  necessary 
information.  If  the  IRE  makes  a  decision 
that  services  should  not  be  terminated, 
a  new  termination  notice  would  be 
required,  with  attendant  appeal  rights, 
before  the  M+C  organization  coxdd 
terminate  services.  If  the  IRE  defers  its 
decision,  coverage  of  the  services  would 
continue  until  the  decision  is  made  but 
no  additional  termination  notice  would 
be  reouired. 

In  tne  event  that  the  M+C 
organization's  decision  to  discontinue 
services  is  upheld  by  the  IRE,  coverage 
of  the  enrollee's  services  woidd  end  at 
noon  on  the  day  after  the  IRE  makes  its 
decision  or  as  specified  in  the 
termination  notice,  whichever  is  later. 
The  enrollee  would  then  be  financially 
liable  for  any  services  provided  to  him 
or  her  after  die  effective  date  identified 
in  the  notice.  However,  if  the  enrollee 
further  appeals  the  IRE's  determination, 
and  the  enrollee  ultimately  receives  a 
determination  that  overturns  the  M+C 
organization's  decision  to  discontinue 
coverage  of  services,  the  enrollee  would 
be  reimbursed  by  the  M+C  organization. 
Section  422.626(f)  sets  forth  the  M+C 
.  organization's  responsibilities  upon 
contact  by  the  IRE.  As  noted  above, 
when  an  enrollee  requests  IRE  review  of 
an  M+C  organization's  proposed 
termination  of  provider  services,  the 
burden  of  proof  rests  with  the  M+C 
organization  to  demonstrate  that 
discontinuation  of  Medicare  coverage  is 
the  correct  decision,  either  on  the  basis 
of  medical  necessity  or  because  of 
Medicare  coverage  rules.  Accordingly, 
proposed  §422.626(0(1)  requires  that 
the  M+C  organization  supply  any  and 
all  information,  including  a  copy  of  the 
termination  notice  sent  to  the  enrollee, 
that  the  IRE  needs  to  decide  on  the 
appeal.  The  M+C  organization  must 
supply  such  information,  either  by 
phone  or  in  writing  (as  determined  by 
the  IRE),  as  soon  as  possible  but  no  later 
than  the  close  of  business  of  the  first 
day  after  the  day  the  IRE  notifies  the 


M+C  organization  that  the  enrollee  has 
requested  a  review.  (If  information  is 
transmitted  by  phone,  there  should  be  a 
written  record  made  of  what  is 
transmitted  in  this  manner,  so  that  a 
record  of  what  was  said  can  be  accessed 
by  the  enrollee). 

Section  422.626(f)(2)  would  require 
that,  if  an  enrollee  requests  a  copy  of  (or 
access  to)  documentation  sent  to  the 
IRE,  the  M+C  organization  must 
accommodate  the  enrollee's  request  by 
no  later  than  the  day  after  the  request  is 
made.  To  accommodate  such  a  request, 
we  believe  that  an  M+C  organization 
must  make  every  reasonable  effort  to 
make  such  information  available,  such 
as  allowing  the  enrollee  to  view  or 
obtain  the  material  at  a  plan  location  or 
faxing  or  express  mailing  the  material  to 
an  address  specified  by  the  enrollee. 
The  M+C  organization  would  be 
permitted  to  charge  the  enrollee  a 
reasonable  amount,  for  example,  the 
costs  of  mailing  and/or  an  amount 
comparable  to  the  charges  established 
by  a  PRO  for  duplicating  case  file 
material.  We  would  expect  that  the  M+C 
organization  could  provide  the  enrollee 
with  a  reasonable  estimate  of  the  costs 
of  duplicating  and  mailing  the  material 
to  the  enrollee  at  the  time  of  the 
enrollee's  request. 

The  proposed  regulations  clarify  that 
the  M+C  organization  remains 
financially  responsible  for  continuation 
of  coverage  throughout  the  IRE  appeal 
process  (that  is,  until  the  later  of  the 
date  and  time  specified  in  the  notice  of 
termination  or  noon  of  the  day  after  the 
IRE  issues  its  decision  on  an  appeal), 
regardless  of  whether  it  has  delegated 
responsibility  for  authorizing  coverage 
of  termination  decisions  to  its  provider. 
Again,  services  that  were  never 
authorized  by  an  M+C  organization, 
such  as  services  obtained  out  of  the 
plan,  are  not  subject  to  the  IRE  appeal 
process. 

Section  422.626(g)  sets  forth  proposed 
requirements  related  to  reconsiderations 
of  the  IRE's  decisions.  This  section 
would  provide  that  an  enrollee's  first 
recourse  after  an  unfavorable  IRE 
decision  would  be  to  request,  within  60 
days,  that  the  IRE  reconsider  its 
decision.  The  IRE  would  have  up  to  14 
calendar  days  from  the  date  of  the 
request  for  reconsideration  to  issue  its 
reconsidered  determination,  with 
subsequent  appeals  available  to  an  ALJ, 
the  DAB,  and  a  federal  court,  consistent 
with  the  procedures  set  forth  in  the 
existing  M+C  regulations  begiiming  at 
§422.600.  Because  the  protection 
against  enrollee  liability  associated  with 
IRE  appeals  extends  only  to  the  initial 
appeal,  proposed  §  422.626(g)(4) 
specifies  that  if  on  reconsideration  an 


IRE's  initial  decision  is  subsequently 
reversed  in  the  enrollee's  favor,  the  M+C 
organization  must  reimburse  the 
enrollee,  consistent  with  the 
reconsidered  decision,  for  the  costs  of 
any  covered  services  for  which  the 
enrollee  has  already  paid  the  M+C 
organization  or  provider. 

B.  Reductions  of  Service 

As  part  of  the  Grijalva  settlement,  we 
agreed  to  solicit  comments  on  how  to 
provide  new  notice  and  appeal 
procedures  for  decisions  by  M+C 
organizations  to  reduce  provider 
services.  The  issue  of  what  constitutes 
appropriate  notice  and  appeal . 
procedures  in  these  reduction  of  service 
situations  has  also  been  raised  by 
commenters  on  the  M+C  regulations, 
most  recenUy  in  the  June  29,  2000  final 
rule  (65  FR  40277).  As  discussed  in 
detail  in  that  rule,  we  made  several 
changes  to  §  422.566(b).  which  describes 
actions  that  constitute  organization 
determinations.  For  example,  we  added 
language  at  §  422.566(b)(3)  to  clarify  that 
an  organization's  refusal  to  pay  for  or 
provide  services  "in  whole  or  in  part, 
including  the  type  or  level  of  services" 
can  constitute  an  organization 
determination  if  the  enrollee  believes 
they  should  be  furnished  or  arranged 
for.  We  stated  in  the  preamble  to  that 
rule  (65  FR  40277)  that  we  agreed  that 
"a  reduction  in  services  can  be 
considered  an  organizational 
determination  that  is  subject  to  appeal. 
To  the  extent  that  a  reduction  results  in 
an  enrollee  no  longer  receiving  services 
to  which  the  enrollee  believes  he  or  she 
is  entitied,  this  would  be  subject  to 
appeal  under  the  language  in  the  first 
sentence  in  section  1852(g)(5)  of  the 
Act,  which  addresses  appeals  based  on 
failure  to  receive  a  health  service."  We 
also  noted  that  to  the  extent  that  the 
organization  was  refusing  to  continue  to 
provide  all  or  part  of  the  services  the 
enrollee  believes  should  be  furnished, 
and  the  enrollee  has  not  received  the 
services,  this  would  also  fall  within  the 
language  in  §422. 566(b)(3).  However, 
the  existing  M+C  regulations  do  not 
specify  that  notices  are  routinely 
required  in  connection  with  a  reduction 
of  a  service.  Instead,  §422.566 
effectively  requires  written  notifications 
in  connection  with  service  reductions 
oidy  if  the  enrollee  disagrees  that  the 
services  are  no  longer  medically 
necessary,  while  §  422.568  specifies  that 
notices  are  required  for  "denial"  of 
services. 

We  have  consulted  extensively  on  this 
issue  with  industry,  provider, 
consumer,  and  government  groups,  and 
have  reviewed  numerous  public 
comments.  Clearly,  it  is  a  complicated 
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issue,  and  we  recognize  that  there  are 
many  reasonable,  divergent  viewpoints, 
hidustry  representatives  generally  point 
out  the  administrative  and  financial 
burden  associated  with  notice 
requirements.  They  maintain  that  is 
unnecessary  to  require  notification  to 
enrollees  for  a  reduction  of  an  ongoing 
course  of  treatment  and  argue  that  once 
an  M+C  organization  has  authorized 
treatment  for  a  set  period  of  time,  the 
organization  never  retracts  the 
authorization.  Some  conmienters  have 
argued  that  providing  detailed  notice  in 
all  reduction  situations  would  he 
confusing,  burdensome  and  intrusive 
upon  the  physician/patient  relationship. 
Other  conunenters  urged  that  written 
notice  should  take  place  in  all  instances 
where  services  are  reduced,  in  order  to 
ensure  that  enrollees  are  always  made 
aware  of  their  appeal  rights. 

Based  on  our  review  of  previous 
comments  on  this  issue,  as  well  as  an 
examination  of  analogous  Medicaid 
requirements,  we  are  considering 
adopting  the  position  that  a  written 
notice  should  be  required  if  there  is  a 
reduction  in  any  previously  authorized 
ongoing  course  of  treatment.  That  is, 
notice  would  not  be  required  at  every 
reduction,  but  only  when  there  is  a 
change  in  an  authorized  plan  of 
treatment  that  reduces  the  level  of 
services  from  those  previously 
authorized.  We  note,  however,  that 
unlike  under  the  Medicaid  program,  the 
current  M+C  regulations  do  not  call  for 
a  required  plan  of  treatment  in  all  cases, 
and  we  are  not  proposing  that  plans  of 
care  should  be  routinely  required. 
(Existing  §422.1 12(a)(4)(iii)  does  require 
a  treatment  plan  for  individuals  with 
serious  medical  conditions.)  hi  cases 
where  a  plan  of  treatment  is  in  place, 
however,  we  believe  that  enrollees 
should  be  entitled  to  written 
notification  when  the  prescribed 
treatments  are  to  be  reduced.  We  believe 
that  this  approach  could  serve  to 
balance  the  need  for  adequate  notice 
with  the  potential  burdens  or 
beneficiary  confusion  that  might  ensue 
if  notice  were  required  in  all  cases  of 
reductions  of  services.  Note  that  we  are 
not  putting  forth  specific  regulatory 
language  that  would  implement  this 
approach;  rather,  we  are  soliciting 
comments  on  this  proposal.  We 
particularly  welcome  comments  that 
include  specific  revisions  to  the  existing 
regulations  with  respect  to  enrollee 
notification  requirements. 

C.  Grievance  Procedures  (§422.564) 

Section  1852(f)  of  the  Act  requires 
that  each  M+C  organization  provide 
"meaningful  procedures  for  hearing  and 
resolving  grievances."  Existing 


§  422.561  defines  a  grievance  as  any 
complaint  or  dispute  other  than  one  that 
involves  an  "organization 
determination"  (as  described  under 
§  422.566(b)).  (This  definition  retains 
the  meaning  of  grievance  used  in  part 
417.)  An  enrollee  might  file  a  grievance 
if,  for  example,  the  enrollee  received  a 
service  but  believed  that  the  service  was 
not  carried  out  properly  or  that  the 
demeanor  of  the  person  providing-the 
service  was  insulting  or  otherwise 
inappropriate.  Grievance  procedures 
also  apply  when  an  enrollee  disagrees 
with  an  M+C  organization's  decision  not 
to  expedite  an  enrollee 's  request  for  an 
organization  determination  or  a 
reconsideration. 

In  the  June  26, 1998  interim  final  rule 
that  implemented  the  M+C  program  (63 
FR  35030),  we  set  forth  the  general 
requirement  that  an  M+C  organization 
must  resolve  grievances  in  a  timely 
manner  and  have  grievance  procedures 
that  meet  HCFA  guidelines,  in 
anticipation  of  future  HCFA  policy 
direction  on  grievance  procedures.  At 
that  time,  we  indicated  that  we  intended 
to  establish  more  detailed  requirements 
for  grievance  procedures  through  a 
notice  of  proposed  rulemaking  (NPRM). 
To  inform  the  NPRM  development 
process,  we  requested  public  comments 
on  the  necessary  elements  of  a 
meaningful  grievance  procedure  (such 
as  recommended  time  frames,  the  types 
of  issues  that  should  be  considered 
grievances,  need  for  an  Expedited 
grievance  process,  and  the  type  of 
notification  enrollees  should  receive 
concerning  the  outcome  of  their 
grievance.)  As  anticipated,  commenters 
had  varied  recommendations  related  to 
organization-level  grievance  procedures. 

Subsequently,  we  consulted  with 
representatives  of  the  managed  care 
industry,  beneficiary  advocacy  groups, 
and  PROs,  reviewed  comments  we 
received  from  the  public,  and  examined 
recent  standards  in  this  area,  such  as 
those  developed  by  the  National 
Association  of  hisurance  Commissioners 
(NAIC).  (NAIC  has  developed  and 
adopted  a  Model  Grievance  Act  setting 
forth  standards  for  grievance 
procedures.)  We  also  took  into 
consideration  that  section  1852(c)(2)(C) 
requires  M+C  organizations  to  provide 
data  on  the  number  of  grievances  and 
their  disposition  in  aggregate  data 
reporting.  The  proposals  set  forth  below 
are  the  result  of  this  consultation  and 
public  conmient  process. 

First,  we  propose  to  include  the 
following  revised  definition  of  a 
grievance  under  §422.561:  "Grievance 
means  any  complaint  or  dispute,  other  • 
than  one  that  constitutes  an 
organization  determination,  expressing 


dissatisfaction  with  any  aspect  of  an 
M+C  organization's  or  provider's 
operations,  activities,  or  behavior, 
regardless  of  whether  remedial  action  is 
requested."  Under  § 422.564(a),  we 
would  retain  the  general  rule  that  each 
M+C  organization  must  provide 
meaningful  procedures  for  timely 
hearing  and  resolution  of  grievances 
between  enrollees  and  the  organization 
or  any  other  entity  or  individual 
through  which  the  organization 
provides  health  care  services  under  any 
M+C  plan  it  offers.  We  would  also  retain 
current  regulatory  text  imder 
§§  422.564(b)  and  (c)  describing  how 
grievances  are  distinguished  from 
or^ganization  determination  and  appeal 
procedures  and  from  the  PRO  complaint 
process,  respectively.  (Under  section 
1154(a)(14)  of  the  Act,  a  PRO  must 
review  beneficiaries'  written  complaints 
about  the  quality  of  services  they  have 
received  under  the  Medicare  program; 
this  process  is  separate  and  distinct 
from  the  M+C  organization's  grievance 
procedures.)  We  would  add  to 
§  422.564(b)  a  proposed  requirement 
that  when  an  M+C  organization  receives 
a  complaint,  it  must  promptly 
determine  and  inform  the  enrollee 
whether  the  issue  is  subject  to  its 
grievance  procedures  or  its  appeal 
procedures. 

Note  that  we  view  "complaint"  and 
"dispute"  as  generic  terms  that  cover 
various  expressions  of  dissatisfaction  or 
disagreement  that  may  be  brought  to  the 
attention  of  an  M+C  organization  or  its 
providers.  Thus,  complaints  or  disputes 
can  encompass  grievable  or  appealable 
issues,  but  in  either  case  would  require 
resolution  in  accordance  with  the 
organization's  internal  procedures. 

We  note  that  in  our  consultations  on 
grievance  issues,  there  were  conflicting 
views  on  the  most  appropriate  means 
for  dealing  with  quality  of  care  issues; 
for  example,  should  a  quality  of  care 
issue  first  be  raised  with  the  M+C 
organization  and  subsequently  sent  to 
the  PRO,  immediately  referred  to  the 
PRO,  or  allowed  to  proceed  on  separate, 
simultaneous  tracks.  As  reflected  under 
proposed  §  422.564(c),  we  concluded 
that  the  appropriate  course  was  to 
permit  maximum  discretion  to  M+C 
enrollees  in  this  regard.  Accordingly, 
§  422.564(c)  explains  that,  for  quality  of 
care  issues,  an  enrollee  may  file  a 
grievance  with  the  M+C  organization, 
file  a  written  complaint  with  the  PRO, 
or  both. 

We  considered  including  a  definition 
of  "quality  of  care"  issue  in  the 
proposed  regulations,  such  as  the 
following  suggestion  developed  by  a 
workgroup  we  formed  to  discuss 
grievance  procedures:  "Quality  of  care 
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issues  may  include  complaints 
regarding  the  timeliness, 
appropriateness,  access  to,  and/or 
setting  of  a  provided  health  service, 
procedure,  or  item.  Quality  of  care 
issues  may  also  include  complaints  that 
a  covered  health  service,  procedure  or 
item  during  a  course  of  treatment  did 
not  meet  accepted  standards  for  delivery 
of  health  care."  However,  we  concluded 
that  the  term  "quality  of  care"  does  not 
lend  itself  to  the  specificity  that  would 
be  implied  by  a  regulatory  definition 
and  instead  believe  that  it  would  be  in 
the  best  interests  of  M+C  enrollees  not 
to  unduly  limit  the  types  of  complaints 
that  could  be  viewed  as  quality  of  care 
issues.  We  intend  to  adopt  a  more 
flexible  approach  that  would  rely  on 
providing  general  guidance  as  to  the 
types  of  issues  that  could  fall  into  the 
quality  of  care  category.  We  welcome 
comments  on  this  approach,  the 
definition  above,  and  the 
appropriateness  of  including  such  a 
definition  in  the  M+C  regulations  as 
opposed  to  issuing  other  forms  of 
guidance  in  this  area. 

Section  422.564(d)  specifies  that  an 
enrollee  must  file  a  grievance,  either 
orally  or  in  writing,  no  later  than  60 
days  after  the  event  or  incident  that 
precipitates  the  grievance.  We  welcome 
comments  on  whether  this  or  any  time 
limitation  is  appropriate. 

Proposed  §  422.564(e)  sets  forth 
procediires  for  grievance  disposition 
and  enrollee  notification.  Proposed 
§  422.564(e)(1)  would  establish  that  an 
M+C  organization  must  notify  the 
enrollee  of  its  decision  as  expeditiously 
as  the  case  requires,  based  on  the 
enroUee's  health  status,  but  no  later 
than  30  calendar  days  after  the  date  the 
organization  receives  the  grievance.  In 
arriving  at  this  time  frame,  we 
researched  recent  standards  in  this  area, 
such  as  the  NAIC's  model  Grievance 
Act.  Additionally,  our  research 
indicated  that  a  majority  of  M+C 
organizations  have  procedures  that 
require  resolution  of  a  grievance  within 
time  frames  between  5  and  30  days, 
with  a  possible  10  to  15  day  extension. 
Thus,  we  believe  that  a  maximum  time 
frame  of  30-calendar  days  for  resolving 
a  grievance  is  a  reasonable  standard. 
Given  that  a  majority  of  the  M+C 
organizations  are  already  resolving 
grievances  within  less  than  30  days, 
achieving  this  time  frame  should  not  be 
burdensome,  while  still  satisfying  the 
statutory  requirement  that  an  M+C 
organization  provide  "meaningful 
procedures  for  resolving  grievances." 

In  conjunction  with  this  time  frame, 
we  are  also  proposing  under 
§  422.564(e)(2)  that  the  M+C 
organization  may  extend  the  time  frame 


by  up  to  14  calendar  days  if  the  enrollee 
requests  the  extension  or  if  the 
organization  justifies  a  need  for 
additional  information  and  the  delay  is 
in  the  interest  of  the  enrollee.  This 
extension  period  is  consistent  with  the 
extensions  currently  permitted  for 
standard  and  expedited  organization 
determinations. 

Section  422.564(e)(3)  would  require 
an  M+C  organization  to  inform  the 
eru^ollee  of  the  disposition  of  the 
grievance  as  follows:  (1)  All  grievances 
submitted  in  writing  must  be  responded 
to  in  writing;  and  (2)  grievances 
submitted  orally  may  be  responded  to 
either  orally  or  in  writing  unless  a 
written  response  is  specifically 
requested  by  the  M+C  enrollee.  The 
M+C  organization's  written  response  to 
a  grievance  involving  quality  of  care 
issues  or  concerns  must  describe  the 
enroUee's  right  to  seek  PRO  review. 
(Again,  we  intend  to  issue  further 
guidance  on  what  constitutes  a  quality 
of  care  issue,  but  we  generally  believe 
that  an  M+C  organization  should  err  on 
the  side  of  a  broad  interpretation  of  this 
concept.)  For  any  complaint  involving  a 
PRO,  the  M+C  organization  must 
cooperate  with  the  PRO  in  resolving  the 
complaint.  Thus,  regardless  of  whether 
an  enrollee  pursued  the  grievance  with 
an  M+C  organization,  the  M+C 
organization  would  have  an  obligation 
to  provide  necessary  records  to  the  PRO 
and/or  implement  a  PRO-directed  action 
with  regard  to  a  written  quality  of  care 
complaint. 

Section  422.564(f)  addresses 
expedited  grievances.  Under  proposed 
§422.564(^,  an  M+C  organization 
would  be  required  to  expedite  a 
grievance  under  any  of  the  following 
circumstances:  (1)  "The  grievance 
involves  an  M+C  organization's  decision 
to  invoke  an  extension  relating  to  an 
organization  determination  or 
reconsideration;  (2)  the  grievance 
involves  an  M+C  organization's  refusal 
to  grant  an  enroUee's  request  for  an 
expedited  organization  determination 
under  §  422.570  or  reconsideration 
under  §  422.584;  or  (3)  applying  the 
standard  time  frame  for  resolving  a 
grievance  seriously  jeopardize  the 
enroUee's  life,  health  or  ability  to  regain 
maximum  function  (if,  for  example,  a 
quality  of  care  dispute  required 
immediate  resolution).  We  are 
proposing  that  the  M+C  organization 
notify  the  enrollee  of  its  decision  on  an 
expedited  grievance  within  72  hours  of 
receipt  of  the  enroUee's  grievance, 
consistent  with  the  time  frame  for 
expedited  appeals. 

The  new  grievance  procedures  would 
conclude  with  the  proposed 
requirement  under  §  422.564(g)  that  the 


M+C  organization  have  a  system  to  track 
and  maintain  records  on  all  grievances 
received  both  orally  and  in  writing, 
including  the  final  disposition  of  the 
grievance.  The  track^g  system  should 
maintain,  at  a  minimum,  date  of  receipt, 
disposition  and  date  the  response  was 
given.  We  believe  such  a  system  is 
necessary  to  ensure  that  an  M+C 
organization  can  comply  with  the 
requirement  under  section  1852(c)(2)(C) 
of  the  Act  that  it  be  able  to  provide 
aggregate  information  on  the  number 
and  disposition  of  appeals. 

D.  Sanctions  for  a  Failure  To  Comply 
With  IRE  Appeal  Requirements 

As  in  the  case  of  aU  other  grievance 
and  appeal  requirements  in  subpart  M 
of  part  422,  under  §  422.510(a)(6),  a 
substantial  failure  to  comply  with  the 
new  requirements  proposed  in  this 
notice  of  proposed  rulemaking  would  be 
grounds  for  termination  of  an  M+C 
organization's  contract.  Pursuant  to 
§  422.752(b),  such  a  failing  to  comply 
would  also  be  grounds  for  intermediate 
sanctions  under  §422. 756(c)(1)  and 
(c)(3),  and  pursuant  to  §422.758,  would 
be  grounds  for  civil  money  penalties. 

E.  Proposed  Changes  to  the  Medicare 
Provider  Agreement  Regulations 

(§§  489.20  and  489.27) 

In  this  proposed  rule,  we  would  also 
set  forth  changes  to  the  provider 
agreement  regulations  at  42  CFR  part 
489  that  would  specify  that  distribution 
of  the  notices  required  imder  this 
proposed  rule  is  one  of  the  basic 
commitments  that  the  providers  subject 
to  the  IRE  process  must  fulfill  as  part  of 
their  agreement  to  provide  Medicare 
services.  Specifically,  we  would  amend 
§§489.20(p)  and  489.27  to  set  forth 
these  provider  obUgations  under  the  IRE 
appeals  process.  As  noted  above,  we 
have  also  proposed  to  revise  the 
provision  implementing  the  "important 
message"  requirement  in  section 
1866(a)(l)(M)  to  require  that  hospitals 
provide  notices  with  information  on  the 
reasons  for  a  discharge  in  accordance 
with  §  422.620.  We  are  proposing  that 
such  notification  requirements  could 
only  be  implemented  when  the  notices 
in  question  have  been  approved  by  the 
Office  of  Management  and  Budget  under 
section  3506(c)(2)(A)  of  the  Paperwoik 
Reduction  Act.  We  believe  these 
changes  are  critical  to  facilitating  and 
enforcing  the  required  distribution  of 
notices  similar  to  those  that  would  be 
under  this  proposed  rule  as  a  mandatory 
responsibility  of  the  affected  Medicare 
providers. 
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in.  Collection  of  Information 
Requirements — Paperwork  Reduction 
Act 

Under  the  Paperwork  Reduction  Act 
of  1995  (PRA),  agencies  are  required  to 
provide  a  60-day  notice  in  the  Federal 
Register  and  solicit  public  conunent 
when  a  collection  of  information 
requirement  is  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval.  To  fairly  evaluate 
whether  an  information  collection 
should  be  approved  by  OMB,  section 
3506(c)(2)(A)  of  the  PRA  requires  that 
we  solicit  comments  on  the  following 
issues: 

•  Whether  the  information  collection 
is  necessary  and  useful  to  carry  out  the 
proper  functions  of  the  agency; 

•  The  accuracy  of  the  agency's 
estimate  of  the  information  collection 
bxuden: 

•  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected:  and 

•  Recommendations  to  minimize  the 
information  collection  burden  on  the 
affected  public,  including  automated 
collection  techniques. 

Therefore,  we  are  soliciting  public 
comment  on  each  of  these  issues  for  the 
information  collection  requirements 
discussed  below. 

Section  422.564    Grievance  Procedures 

An  enrollee  may  file  a  grievance 
either  orally  or  in  writing.  For  quality  of 
care  issues,  an  enrollee  may  file  a 
grievance  with  the  tA*C  organization  or 
file  a  written  complaint  with  the  PRO, 
or  both. 

We  conducted  a  random  sampling  of 
M+C  enroUees  in  ten  states  from  the 
most  recent  Medicare  Health  Plan 
Compare  data.  In  rating  the  overall 
quality  of  their  managed  care  plans  on 
a  scale  of  0-10  (0 — worst  possible  care, 
10 — best  possible  care),  an  average  of 
17%  of  M+C  enroUees  gave  their  plans 
the  lowest  ratings  of  seven  or  less.  Based 
on  the  residts  of  the  sampling,  we 
extrapolated  that  approximately  17%  of 
all  M+C  enroUees  likely  would 
experience  some  dissatisfaction  with 
their  M-fC  organizations.  Since  there  are 
currently  6.2  million  M-fC  enrollees,  we 
determined  that  1,054,000  enrollees 
likely  would  experience  some 
dissatisfection  with  their  M-t-C 
organizations  in  a  given  year.  Based  on 
the  General  Accoimting  Office's  (GAO) 
April  1999  report.  Medicare  Managed 
Care:  Greater  Oversight  Needed  to 
Protect  Beneficiary  Rights,  M+C 
organizations  resolved  approximately 
75%  of  appeals  between  January  1996 
and  May  1998.  HCFA's  current  managed 
care  independent  review  entity,  the 
Center  for  Health  Dispute  Resolution 


(CHDR),  received  approximately  20,000 
appeals  bom  M+C  organizations  for 
2000.  Therefore,  we  estimate  that 
approximately  80,000  (approx.  8%  of 
the  total  number  of  those  dissatisfied) 
enrollees  filed  appeals  during  2000. 
Since  grievances  are  broader  in  scope 
than  appeals,  we  believe  that  there  are 
likely  to  be  twice  as  many  grievances 
than  appeals.  Thus,  we  estimate  that  it 
will  take  approximately  160,000 
enrollees  (approx.  16%  of  the  total 
number  of  those  dissatisfied)  15  minutes 
to  file  a  written  grievsmce  on  an  annual 
basis.  The  total  annual  burden 
associated  with  this  requirement  is 
40,000  hours. 

The  M+C  organization  must  notify  the 
enrollee  of  its  decision  as  expeditiously 
as  the  case  requires,  based  on  the 
enrollee's  health  status,  no  later  than  30 
calendar  days  after  the  date  the 
organization  receives  the  oral  or  written 
grievance.  Generally,  only  written 
grievances  will  be  responded  to  in 
writing. 

It  is  estimated  that  it  will  take  M+C 
organizations  15  minutes  to  prepare  and 
furnish  each  notice  and  that  each  M+C 
organization  will  be  required  to  provide 
an  estimated  160,000  notices  on  an 
annual  basis.  The  total  annual  burden 
associated  with  this  requirement  is 
40,000  hours. 

An  M+C  organization  may  extend  the 
30-day  time  frame  by  up  to  14  calendar 
days  if  the  enrollee  requests  the 
extension  or  if  the  organization  justifies 
a  need  for  additional  information  and 
dociunents  how  the  delay  is  in  the 
interest  of  the  enrollee.  When  the  M+C 
organization  extends  the  deadline,  it 
must  immediately  notify  the  enrollee  in 
writing,  in  accordance  with  the 
requirements  and  procedures  set  forth 
in  this  section. 

We  believe  that  M+C  organizations 
generally  will  be  able  to  meet  the  30  day 
time  frame.  However,  M+C 
organizations  are  more  likely  to  invoke 
an  extension  for  quality  of  care 
complaints  since  they  often  require 
investigations.  We  estimate  that  of  the 
160,000  grievances  filed,  approximately 
20%  (32,000)  will  be  related  to  quality 
of  care  issues.  It  is  estimated  that  it  will 
take  M+C  organizations  15  minutes  to 
prepare  and  furnish  each  notice  and  that 
each  M+C  organization  will  be  required 
to  provide  an  estimated  32,000  notices 
on  an  annual  basis.  The  total  annual 
biuden  associated  with  this  requirement 
is  8,000  hours. 

For  an  expedited  grievance,  the  M+C 
organization  must  notify  the  enrollee  of 
its  decision  within  72  hours  of  receipt 
of  the  enrollee's  grievance.  In 
accordance  with  paragraph  (e)(2)  and 
(f)(1)  through  (3)  of  this  section. 


We  believe  that  most  expedited 
grievances  will  be  related  to  quality  of 
care  issues  and  the  M+C  organization's 
decision  not  to  process  an  appeal  on  an 
expedited  basis.  As  explained  above,  we 
estimate  that  there  will  be  32,000 
quality  of  care  grievances.  Because  all 
quality  of  care  grievances  must  be 
responded  to  in  writing  irrespective  of 
the  time  frame  in  which  they  are  being 
processed  (i.e.,  30  days  +  14  day 
extension  for  standard  and  72  hours  for 
expedited  grievance  requests),  the 
number  of  written  decisions  already 
have  been  accoimted,  i.e.,  8,000  hours. 

CHDR  data  show  that  it  will  process 
approximately  3800  (19%  of  the  IRE's 
total  number  of  appeals)  expedited 
appeals  for  2000.  On  the  basis  of  GAO's 
finding  that  75%  of  appeals  are  resolved 
at  the  M+C  organization  level  (see  above 
discussion),  we  infer  that  M+C 
organizations  will  process 
approximately  15,000  expedited  cases 
per  year  (19%  of  80,000  appeals  at  the 
M+C  organization  level).  Although  we 
have  no  data  at  the  M+C  organization 
level  to  deduce  the  number  of  expedited 
appeal  requests  in  a  given  year,  we 
estimate  that  M+C  organizations  deny 
processing  approximately  10%  (1500) 
above  the  total  number  expedited.  Of 
the  1500  denied  expedited  requests,  we 
estimate  that  approximately  20%  (300) 
will  file  a  grievance.  It  is  estimated  that 
it  will  take  M+C  organizations  15 
minutes  to  prepare  and  furnish  each 
decision  and  that  each  M+C 
organization  will  be  required  to  provide 
an  estimated  300  notifications  on  an 
annual  basis.  The  total  aimual  burden 
associated  with  this  requirement  is  75 
hours. 

An  M+C  organization  must  maintaifi 
records  on  all  grievances  received  both 
orally  and  in  writing,  including  the  final 
disposition  of  the  grievance. 

It  is  estimated  that  it  will  take  M+C 
organizations  30  minutes  (per  enrollee 
who  files  a  grievance)  to  maintain 
records  on  all  grievances  on  an  annual 
basis.  Of  the  1,054,000  enrollees  likely 
to  be  dissatisfied  with  their  M+C 
organizations,  we  estimate  that 
approximately  420,000  wiU  file  an  oral 
or  written  grievance.  The  total  annual 
burden  associated  with  this  requirement 
is  210,000  hours. 

Section  422. 620    How  Hospitals  Must 
Notify  Enrollees  of  M+C  Organizations 
of  Noncoverage  of  Inpatient  Hospital 
Care 

When  an  M+C  organization  has 
authorized  coverage  of  the  inpatient 
admission  of  an  enrollee,  either  directly 
or  by  delegation  (or  the  admission 
constitutes  emergency  or  urgenUy 
needed  care,  as  described  in  §§  422.2 
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and  422.113),  the  hospital  must  provide 
a  written  notice  of  termination  of 
coverage  to  each  enrollee,  consistent 
with  paragraph  (c)  of  this  section. 

Based  on  1998  statistics, 
approximately  11,000,000  beneficiaries 
(original  Medicare  and  M+C)  received 
inpatient  hospital  services.  It  is 
estimated  that  it  will  take  hospitals  20- 
30  minutes  to  prepare  and  furnish  each 
notice  and  that  each  hospital  will  be 
required  to  provide  an  estimated 
11,000,000  notifications  on  an  annual 
basis.  The  total  annual  burden 
associated  with  this  requirement  is 
approximately  3,666,667— 5,500,000 
hours.  There  are  approximately 
6,200,000  (16%  of  the  total  Medicare 
population)  M+C  enrollees  out  of 
approximately  39  million  Medicare 
beneficiaries.  We  extrapolate  that 
approximately  1,760,000  M+C  enrollees 
received  inpatient  hospital  services. 
Thus,  the  total  annual  burden  associated 
with  providing  notices  to  M+C  enrollees 
is  approximately  586,667—880,000 
hours.  (Note  that  issuance  of  these 
notices  will  not  take  effect  until  a 
separate  PRA  statement  has  been 
published. 

Section  422.624    Notifying  EnroUees  of 
Provider  Service  Terminations 

For  any  termination  of  service,  the 
provider  of  the  service  must  notify  the 
enrollee  in  writing  of  the  M+C 
organization's  decision  to  terminate 
services.  The  provider  must  use  a 
standardized  notice,  required  by  the 
Secretary,  in  accordance  with  the 
requirements  and  procedures  set  forth 
in  this  section. 

It  is  estimated  that  it  will  take 
providers  (skilled  nursing  facilities 
(SNFs),  home  health  agencies  (HHAs), 
and  comprehensive  outpatient 
rehabilitation  facilities  (CORFs))  15 
minutes  to  prepare  and  furnish  each 
notice,  hi  1997,  there  were  1.503,000 
Medicare  beneficiaries  receiving  SNF 
services  and  3,505,000  Medicare 
beneficiaries  receiving  HHA  services. 
(Note  that  the  amount  of  Medicare 
business  with  CORFs  is  so  small  that 
Medicare  statistical  summaries  do  not 
include  a  separate  line  item  for  patient 
encounters  with  these  facilities.  Thus, 
we  are  unable  to  extrapolate  under 
original  Medicare.  The  niunber  of 
possible  M+C  CORF  cases,  and  the 
analysis  below,  is  necessarily  limited  to 
SNF  and  HHA  services.)  The  total 
annual  burden  associated  with  this 
requirement  is  200,320  hours.  We 
extrapolate  that  providers  will  be 
required  to  give  an  estimated  801,280 
(16%  of  5,008,000  Medicare 
beneficiaries)  notices  to  M+C  enrollees. 


Section  422.626    Fast-Track  Appeals  of 
Service  Terminations  to  the  IRE 

An  enrollee  who  desires  a  fast-track 
appeal  must  submit  a  request  for  an 
appeal  to  the  IRE,  in  writing  or  by 
telephone,  by  noon  of  the  first  calendar 
day  after  receipt  of  the  written 
termination  notice.  If  the  IRE  is  closed 
on  the  day  the  enrollee  requests  a  fast- 
track  appeal,  the  enrollee  must  file  a 
request  by  noon  of  the  next  day  that  the 
IRE  is  open  for  business. 

Based  on  oiu  figures  above, 
approximately  8%  of  all  enrollees  file 
appeals.  Thus,  8%  of  the  801,280  M+C 
enrollees  who  receive  notices  are  likely 
to  file  appeals  with  the  IRE.  It  is 
estimated  that  it  will  take  approximately 
64,000  enrollees  15  minutes  to  file  an 
appeal  on  an  annual  basis.  The  total 
annual  biuden  associated  with  this 
requirement  is  16,000  hours. 

"The  enrollee  may  submit  evidence  to 
be  considered  by  the  IRE  in  making  its 
decision  and  may  be  required  by  the  IRE 
to  authorize  access  to  his  or  her  medical 
records  in  order  to  pursue  the  appeal. 

It  is  likely  that  10%  of  die  64,000 
enrollees  who  file  appeals  will  also 
submit  additional  evidence.  It  is 
estimated  that  it  will  take  6,400 
enrollees  60  minutes  to  submit  evidence 
on  an  annual  basis.  Since  beneficiaries 
will  not  be  functioning  at  their 
maximum  capacity  and  it  will  take  them 
longer  to  gather  their  thoughts  and 
evidence,  we  estimate  that  it  will  take 
them  4  times  longer  than  providers  to 
submit  additional  information.  The  total 
annual  burden  associated  with  this 
requirement  is  6400  hours. 

Upon  notification  by  the  IRE  of  a  fast- 
track  appeal,  the  M+C  organization  must 
supply  any  and  all  information, 
including  a  copy  of  the  notice  sent  to 
the  enrollee,  no  later  than  by  close  of 
business  of  the  first  day  after  the  day 
that  the  IRE  notifies  the  M+C 
organization,  that  the  IRE  needs  to 
decide  on  the  appeal. 

It  is  estimated  that  it  will  take  M+C 
organizations  60-90  minutes  to  furnish 
any  and  all  information,  including  a 
copy  of  the  notice  sent  to  the  enrollee, 
and  that  each  M+C  organization  will  be 
required  to  provide  an  estimated  64,000 
disclosures  on  an  annual  basis.  The  total 
annual  burden  associated  with  this 
requirement  is  64,000-96,000  hours. 

Upon  an  enrollee's  request,  the  M+C 
organization  must  provide  a  copy  of,  or 
access  to,  any  documentation  sent  to  the 
IRE  no  later  than  close  of  business  of  the 
first  day  after  the  day  the  material  is 
requested. 

We  estimate  that  20%  of  the  64,000 
enrollees  who  file  an  appeal  will  request 
copies  of  information  forwarded  to  the 


IRE.  It  is  estimated  that  it  will  take  M+C 
organizations  15  minutes  to  provide  a 
copy  of  all  information  provided  to  the 
IRE,  to  the  enrollee,  and  that  each  M+C 
organization  will  be  required  to  provide 
an  estimated  12,800  disclosures  on  an 
annual  basis.  The  total  annual  burden 
associated  with  this  requirement  is 
3,200  hours. 

If  the  IRE  upholds  an  M+C 
organization's  termination  decision  in 
whole  or  in  part,  the  enrollee  may  file, 
no  later  than  60  days  after  notification 
that  the  IRE  has  upheld  the  decision,  a 
request  with  the  IRE  for  an  IRE 
reconsideration  of  its  original  decision. 
It  is  estimated  that  40%  of  the  64,000 
appeals  (25,600)  will  be  overturned  by 
the  IRE.  Of  those,  we  estimate  that  20% 
of  the  enrollees  will  request  a 
reconsideration  by  the  IRE.  It  is 
estimated  that  it  will  take  5,120 
enrollees  30  minutes  to  file  a  request  for 
reconsideration  on  an  annual  basis.  The 
total  annual  burden  associated  with  this 
requirement  is  2,560  hours. 

We  have  submitted  a  copy  of  this  final 
rule  to  OMB  for  its  review  of  the 
information  collection  requirements  in 
§§422.564,  422.620,  422.624,  and 
422.626.  These  requirements  are  not 
effective  imtil  they  have  been  approved 
by  OMB. 

If  you  have  any  conunents  on  any  of 
these  information  collection  and  record 
keeping  requirements,  please  mail  the 
original  and  3  copies  within  60  days  of 
this  publication  date  directly  to  the 
following: 

Health  Care  Financing  Administration, 
Office  of  Information  Services, 
Information  Technology  Investment 
Management  Group,  Division  of 
HCFA  Enterprise  Standards,  Room 
N2-14-26,  7500  Seciuity  Boulevard, 
Baltimore,  MD  21244-1850.  Attn: 
John  Burke  HCFA-4024-P. 
And,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room 
10235,  New  Executive  Office 
Building,  Washington,  DC  20503, 
Attn:  Allison  Heron  Eydt,  HCFA  Desk 
Officer. 

IV.  Regulatory  Impact  Statement 

A.  Introduction 

We  have  examined  the  impact  of  this 
proposed  rule  as  required  by  Executive 
Order  12866  and  the  Regulatory 
Flexibility  Act  (RFA)  (Public  Uw  96- 
354).  Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
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and  safety  effects,  distributive  impacts, 
and  equity).  The  RFA  requires  agencies 
to  analyze  options  for  regulatory  relief 
of  small  businesses.  For  purposes  of  the 
RFA,  small  entities  include  small 
businesses,  non-profit  organizations, 
and  governmental  agencies.  Most 
hospitals  and  most  other  providers  and 
suppliers  are  small  entities,  either  by 
nonprofit  status  or  by  having  revenues 
of  $5  million  or  less  annually. 

The  Unfunded  Mandate  Reform  Act  of 
1995.  in  section  202,  requires  that 
agencies  prepare  an  assessment  of 
anticipated  costs  and  benefits  before 
proposing  any  rule  that  may  result  in  an 
expenditure  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  in  any 
one  year.  This  rule  has  no  consequential 
effect  on  State,  local,  or  tribal 
governments. 

Section  1102(b)  of  the  Social  Security 
Act  requires  us  to  prepare  a  regulatory 
impact  analysis  for  any  rule  that  may 
have  a  significant  impact  on  the 
operations  of  a  substantial  niunber  of 
small  rural  hospitals.  This  analysis  must 
conform  to  the  provisions  of  section  604 
of  the  RFA.  For  purposes  of  section 
1102(b)  of  the  Act,  we  define  a  small 
rural  hospital  as  a  hospital  that  is 
located  outside  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds. 

As  discussed  in  detail  above,  this 
proposed  rule  would  establish  new 
notice  and  appeal  procedures  for 
enrollees  when  an  M-t-C  organization 
decides  to  terminate  coverage  of 
services  by  SNFs,  HHAs.  and  CORFs. 
This  proposed  rule  also  would  specify 
hospitals'  responsibility  for  issuing 
discharge  notices,  amend  the  Medicare 
provider  agreement  regulations  with 
regard  to  beneficiary  notification 
requirements,  and  set  forth  M+C 
grievance  procediues.  In  general,  we 
believe  that  these  changes  would 
enhance  the  rights  of  M+C  enroUees  and 
other  Medicare  beneficiaries,  without 
imposing  any  significant  financial 
burden  on  these  individuals.  The 
impact  of  the  specific  provisions  of  the 
proposed  rule  on  M+C  organizations 
and  providers  is  discussed  below. 

B.  New  Notice  and  Appeal  Procedures 
for  Provider  Terminations  (§§  422.624 
and  422.626) 

Although  some  aspects  of  this 
proposed  rule  do  not  lend  themselves  to 
quantifiable  cost  estimates,  we  believe 
that  the  most  significant  costs  associated 
with  the  new  M+C  notice  and  appeal 
procedures  will  result  from  the 
Secretary's  commitment  to  contract  with 
an  independent  review  entity  to 
conduct  an  expedited  review  of  all 


provider  termination  cases  appealed  by 
M+C  enrollees.  In  order  to  project  the 
number  of  appeals  that  may  be 
involved,  we  examined  the  latest 
available  appeals  data  firom  the  Center 
for  Health  Dispute  Resolution  (CHDR). 
the  organization  with  whom  HCFA  now 
contracts  to  conduct  appeals  of  M+C 
reconsiderations.  (Under  existing 
§  422.592,  any  case  where  an  M+C 
organization's  reconsideration  results  in 
affirming  an  adverse  organization 
determination  is  automatically  sent  to 
CHDR  for  review.)  In  1999,  CHDR 
reviewed  approximately  3,000  cases 
involving  services  provided  by  SNFs, 
HHAs.  or  CORFs.  (Note  that  we  have  no 
way  of  knowing  the  proportion  of  these 
cases  that  involved  service  terminations 
but,  for  impact  analysis  purposes,  will 
assume  that  all  cases  could  be  subject  to 
the  new  expedited  appeal  procedures.) 
According  to  the  General  Accounting 
Office's  1999  Report  to  the  Special 
Committee  on  Aging,  "Greater  Oversight 
Needed  to  Protect  Beneficiary  Rights," 
managed  care  organizations  reverse 
their  original  adverse  determinations  in 
approximately  75  percent  of  appealed 
cases;  thus  we  believe  that  the  3.000 
cases  that  went  to  CHDR  likely 
represent  about  25  percent  of  all  appeals 
[i.e.,  "reconsiderations")  involving 
affected  providers  that  are  now 
conducted  by  M+C  organizations.  Thus, 
we  believe  that  the  minimiun  niimber  of 
provider  appeals  that  would  likely  be 
heard  by  an  IRE  under  the  procedures 
proposed  in  this  NPRM  would  be  12,000 
cases,  with  contracting  costs  to  HCFA 
estimated  at  a  minimiun  of  $10  million. 

For  each  of  these  12,000  cases,  M+C 
organizations  would  be  required  under 
these  proposed  rules  to  make  available 
to  the  IRE,  and  to  the  enroUee  upon 
request,  a  copy  of  any  documentation 
needed  to  decide  on  the  appeal. 
Although  we  recognize  the 
administrative  burden  associated  with 
this  requirement,  we  believe  that  the 
existing  M+C  reconsideration  process    . 
would  already  result  in  the  M+C 
organization  gathering  and  reviewing 
the  case  file  to  readh  a  reconsidered 
determination.  Moreover,  any  burden  on 
M+C  organizations  would  be  more  than 
offset  by  the  fact  that  M+C  organizations 
would  no  longer  be  required  to  conduct 
reconsideration  of  any  cases  covered 
under  this  proposed  rule.  That  is,  the 
new  IRE  would  conduct  reviews  not  just 
of  the  3,000  cases  that  now  go  to  CHDR 
but  also  of  the  9,000  cases  which  are 
now  subject  to  the  M+C  organization 
reconsideration  process. 

CurrenUy,  we  nave  no  M+C  encoimter 
data  that  would  permit  a  precise  count 
of  the  annual  nimiber  of  SNF,  HHA,  and 
CORF  admissions,  and  thus  the  number 


of  notices  that  must  be  issued  under  this 
proposed  rule.  Based  on  comparisons 
with  data  available  from  original 
Medicare  admissions  (as  well  as 
extrapolating  bova  the  original  Medicare 
appeals  rate  of  1  percent),  we  estimate 
a  total  of  approximately  800,000  to  1 
million  provider  terminations  for  which 
notices  would  be  required  imder  this 
proposed  rule,  with  an  associated 
aggregate  financial  impact  of  $8  to  $10 
million. 

Another  important  element  of  this 
proposed  nUe  is  the  provision  that  an 
M+C  organization  would  be  financially 
liable  for  services  provided  during  the 
4-day  period  between  issuance  of  the 
termination  notice  and  resolution  of  the 
enroUee  appeal,  if  any.  However,  our 
expectation  is  that  notices  would  be 
provided  four  days  before  care  is 
expected  to  be  no  longer  medically 
necessary,  with  any  appeals  competed 
by  the  end  of  those  four  days.  Moreover, 
we  believe  that  M+C  organizations  are 
generally  covering  all  medically 
necessary  care  for  their  enrollees  under 
the  existing  regulations.  Thus,  this 
proposed  provision  should  have 
minimal,  if  any  financial  impact  on 
M+C  organizations. 

C.  Grievance  Procedures  (§422.564) 

Proposed  §  422.564  includes  several 
provisions  that  clarify  the  existing 
requirement  that  each  M+C  organization 
provide  meaningful  procedures  for 
timely  hearing  and  resolution  of 
grievances  between  enrollees  and  the 
M+C  organization.  Grievances 
essentially  include  any  complaint  or 
dispute,  other  than  one  that  constitutes 
an  organization  determination, 
expressing  dissatisfaction  with  any 
aspect  of  an  M+C  organization's  or 
provider's  operations.  We  have  no  data 
on  the  the  number  of  grievances  that  are 
currently  brought  to  the  attention  of 
M+C  organizations,  and  would  welcome 
any  quantifiable  estimates  fitim 
commenters.  As  discussed  in  detail  in 
section  II.C  of  this  proposed  rule. 
however,  we  have  carefully  examined 
the  grievance  procedures  now  in  use  by 
M+C  organizations,  and  in  particular  the 
grievance  procedures  spelled  out  in  the 
NAIC's  Model  Grievance  Act,  in 
developing  our  proposed  procedures. 
We  believe  that  M+C  organizations  are 
in  large  measiu-e  already  in  compliance 
with  proposed  grievance  procediu^s  set 
forth  here,  and  that  these  proposals 
would  not  result  in  any  substantial 
impact  on  most  M+C  organizations. 

D.  Hospital  Discharge  Notices 
(§§422.620  and  489.27) 

This  proposed  rule  would  clarify  that 
hospitals  are  required  to  notify  M+C 
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enrollees  of  terminations  of  hospital 
care.  This  proposal  is  consistent  with 
the  policy  position  we  outlined  in  the 
preamble  to  the  recent  M+C  final  rule 
with  respect  to  hospitals  (65  FR  40284). 
Specifically,  proposed  §  422.620(a) 
would  specify  that  in  situations 
involving  inpatient  admissions  of  M+C 
enrollees,  hospitals  must  provide  a 
vmtten  notice  of  termination  of 
coverage  to  each  enrollee  that  includes 
the  reasons  for  the  discharge.  We  also 
are  amending  §  489.27  to  provide 
expressly  for  this  hospital 
responsibility.  Section  489.27 
implements  the  requirement  in  section 
1866(a)(l)(M)  that  hospitals  provide  a 
notice  to  all  Medicare  beneficiaries  of 
the  individual's  rights  (referred  to  as  the 
"Important  Message  from  Medicare"  for 
beneficiaries).  Section  1866(a)(l)(M) 
provides  that  this  notice  must  include 
"such  additional  information  as  the 
Secretary  may  specify." 

As  a  general  rule,  we  believe  that 
hospitals  are  already  issuing  these 
notices  and  thus  that  these  proposed 
regulatory  changes  will  not  have  a 
substantial  financial  impact,  with  one 
exception  as  discussed  below.  Under 
the  M+C  program,  for  example, 
hospitals  are  required  imder  section 
1866(a)(l)(M)  of  the  Act  to  issue  the 
"Important  Message  from  Medicare"  to 
each  enrollee  upon  admission.  In 
addition,  existing  §  422.620(c)  requires 
that  written  notice  of  discharge  (the 
"Notice  of  Discharge  and  Medicare 
Appeal  Rights"— NODMAR)  be 
provided  M+C  enrollees  no  later  than 
the  day  before  hospital  coverage  ends. 
Although  the  regulations  now  do  not 
specify  who  must  issue  these  notices, 
our  imderstanding  is  that  hospitals 
generally  carry  out  this  function  on  the 
behalf  of  M+C  organizations,  and  We 
would  expect  that  practice  to  continue. 

Similarly,  imder  original  Medicare, 
hospitals  are  now  required  (1)  under 
section  1866(a)(l)(M)  of  the  Act  to  issue 
the  "Important  Message  from  Medicare" 
upon  admission;  and  (2)  in  order  to  be 
protected  from  liability  under  section 
1879  of  the  Act,  to  issue  the  "Hospital 
Issued  Notice  of  Noncoverage"  (HINN) 
near  the  time  of  discharge.  These 
notices  are  necessary  to  ensure  that 
beneficiaries  are  aware  of  their  rights  to 
appeal  a  hospital's  determination  that 
Inpatient  care  is  no  longer  necessary 
under  the  Medicare  program.  To  the 
extent  that  hospitals  are  issuing  these 
notices,  this  proposed  rule  would  not 
impose  any  additional  costs  on 
hospitals  for  original  Medicare 
admissions;  costs  associated  with 
patient  notifications  would  be  paid  for 
under  inpatient  hospital  standardized 


payment  amount,  which  encompasses 
all  administrative  costs. 

However,  our  understanding  is  that 
although  hospitals  are  routinely  issuing 
the  "Important  Message  from 
Medicare,"  many  hospitals  are  not  now 
routinely  issuing  HINNs  to  original 
Medicare  beneficiaries,  but  are  instead 
issuing  them  only  for  disputed 
discharges.  Consistent  vn\h  the 
estimates  discussed  above  in  section  III 
of  this  proposed  rule,  we  believe  that 
the  number  of  original  Medicare 
hospital  discharges  where  HINNs 
should  be  issued  is  roughly  9.4  million, 
at  an  estimated  annual  cost  of 
approximately  $117,000,000  (30 
minutes  per  notice  at  $25  per  hour). 
Based  on  an  estimated  6,300 
participating  hospitals,  the  projected 
financial  impact  of  distributing  these 
discharge  notices  as  required  under  this 
proposed  rule  would  be  $18,50,0  per 
hospital,  to  the  extent  that  hospitals  are 
not  now  issuing  the  discharge  notices. 
Given  that  we  are  unable  to  determine 
the  extent  to  which  the  discharge 
notices  are  now  being  issued  by 
hospitals  to  original  Medicare 
beneficiaries,  we  believe  that  the 
associated  costs  may  represent  an 
additional  financial  impact  on  hospitals. 
We  welcome  comments  on  these 
estimates. 

Therefore,  this  proposed  rule  would 
be  a  major  rule  as  defined  in  Tide  5, 
United  States  Code,  section  804(2).  In 
accordance  with  Executive  Order  12866, 
this  regulation  was  reviewed  by  the 
Office  of  Management  and  Budget. 

V.  Other  Required  Information 

A.  Federalism  Summary  Impact 
Statement 

On  August  4. 1999.  the  president 
signed  Executive  Order  13132  (effective 
November  2, 1999)  establishing  certain 
requirements  that  an  agency  must  meet 
when  it  promulgates  regulations  that 
impose  substantial  direct  compliance 
costs  on  State  and  local  governments, 
preempt  State  law,  or  otherwise  have 
federalism  implications.  Any  such 
regulations  must  include  a  federalism 
summary  impact  statement  that 
describes  the  agency's  consultation  vnth 
State  and  local  officials  and  summarizes 
the  nature  of  their  concerns,  the  extent 
to  which  these  concerns  have  been  met, 
and  the  agency's  position  supporting  the 
need  to  issue  the  regulation.  In  this 
NPRM,  we  are  not  proposing  any 
changes  to  the  existing  M+C  regulations 
that  meet  any  of  the  criteria  mentioned 
above  that  would  require  the  inclusion 
of  a  federalism  impact  statement  under 
Executive  Order  13132. 


B.  Responses  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  a  rule,  we  are  not  able  to 
acknowledge  or  respond  to  them 
individually.  We  will,  however, 
consider  all  conmients  that  we  receive 
by  the  date  specified  in  the  DATES 
section  of  this  preamble  and  respond  to 
the  comments  a  subsequent  rulemaking 
document. 

List  of  Subjects 

42  CFR  Part  422 

Administrative  practice  and 
procedure.  Health  focilities.  Health 
maintenance  organizations  (HMO), 
Medicare+Choice,  Penalties,  Privacy, 
Provider-sponsored  organizations  (PSO), 
Reporting  and  recordkeeping 
requirements. 

42  CFR  Part  489 

Health  facilities,  Medicare,  Reporting 
and  recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  the  Health  Care  Financing 
Administration  proposes  to  amend  42 
CFR  chapter  fV  as  set  forth  below: 

PART  422— MEDICARE+CHOICE  - 
PROGRAM 

A.  Part  422  is  amended  as  set  forth  ■ 
below: 

1.  The  authority  citation  for  part  422 
continues  to  read  as  follows: 

Authority:  Sees.  1102. 1851  through  1857, 
1859,  and  1871  of  the  Social  Security  Act  (42 
U.S.C.  1302, 1395W-21  through  1395w-27, 
and  1395hh). 

2.  In  §422.502.  paragraph  (i)(3)(iv)  is 
added  to  read  as  follows: 

§422.502    Contract  provision*. 

***** 
(i).  *   * 

(3)*  *   * 

(iv)  A  provision  specifying  that  these 
entities  will  comply  wnth  applicable 
notice  and  appeal  provisions  in  subpart 
M  of  this  part,  including  but  not  limited 
to.  the  notification  requirements  in 
§§422.620  and  422.624  and  the 
requirements  in  §  422.626  concerning 
supplying  information  to  an  IRE. 
***** 

3.  In  §422.561,  the  definition  of 
"grievance"  is  revised  to  read  as 
follows: 

§422.561     Definitions. 

***** 

Grievance  means  any  complaint  or 
dispute,  other  than  one  that  constitutes 
an  organization  determination, 
expressing  dissatisfaction  with  any 
aspect  of  an  M+C  organization's  or 
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provider's  operations,  activities,  or 
behavior,  regardless  of  whether 
remedial  action  is  requested. 

***** 

4.  Section  422.564  is  revised  to  read 
as  follows: 

{422.564    Grievance  procadurM. 

(a)  General  rule.  Each  M+C 
organization  must  provide  meaningful 
procedures  for  timely  hearing  and 
resolution  of  grievances  between 
enrollees  and  the  organization  or  any 
other  entity  or  individual  through 
which  the  orgemization  provides  health 
care  services  under  any  M-^C  plan  it 
offers. 

(b)  Distinguished  ftvm  appeals. 
Grievance  procedures  are  separate  and 
distinct  from  appeal  procedures,  which 
address  organization  determinations  as 
defined  in  §  422.566(b).  Upon  receiving 
a  complaint,  an  M+C  organization  must 
promptly  determine  and  inform  the 
enrollee  whether  the  complaint  is 
subject  to  its  grievance  procedures  or  its 
appeal  procediu^s. 

fc)  Distinguished  from  the  PRO 
complaint  process.  Under  section 
1154(a)(14)  of  the  Act,  the  PRO  must 
review  beneficiaries'  written  complaints 
about  the  quality  of  services  they  have 
received  under  the  Medicare  program; 
this  process  is  separate  and  distinct 
from  the  grievance  procedures  of  the 
M+C  organization.  For  quality  of  care 
issues,  an  enrollee  may  file  a  grievance 
with  the  M-fC  organization,  file  a 
written  complaint  with  the  PRO.  or 
both. 

(d)  Method  for  filing  a  grievance.  (1) 
An  enrollee  may  file  a  grievance  with 
the  M-fC  organization  either  orally  or  in 
writing. 

(2)  An  enrollee  must  file  a  grievance 
no  later  than  60  days  after  the  event  or 
incident  that  precipitates  the  grievance. 

(e)  Grievance  disposition  and 
notification.  (1)  The  M+C  organization 
must  notify  the  enrollee  of  its  decision 
as  expeditiously  as  the  case  requires, 
based  on  the  enroUee's  health  status,  but 
no  later  than  30  days  after  the  date  the 
organization  receives  the  oral  or  written 
grievance. 

(2)  The  M+C  organization  may  extend 
the  30-day  timefirune  by  up  to  14  days 
if  the  enrollee  requests  the  extension  or 
if  the  organization  justifies  a  need  for 
additional  information  and  documents 
how  the  delay  is  in  the  interest  of  the 
enrollee.  When  the  M+C  organization 
extends  the  deadline,  it  must 
immediately  notify  the  eiutiUee  in 
writing  of  the  reasons  for  the  delay. 

(3)  The  M+C  organization  must 
inform  the  enrollee  of  the  disposition  of 
the  grievance  in  accordance  with  the 
following  procedures: 


(i)  All  grievances  submitted  in  writing 
must  be  responded  to  in  writing. 

(ii)  Grievances  submitted  oraily  may 
be  responded  to  either  orally  or  in 
writing,  unless  the  enrollee  requests  a 
written  response. 

(iii)  All  grievances  related  to  quality 
■  of  care,  regardless  of  how  the  grievance 
is  filed,  must  be  responded  to  in 
writing.  The  response  must  include  a 
description  of  the  enroUee's  right  to  file 
a  written  complaint  with  the  PRO.  For 
any  complaint  submitted  to  a  PRO,  the 
M+C  organization  must  cooperate  with 
the  PRO  in  resolving  the  complaint. 

(f)  Exception — expedited  grievances. 
For  a  grievance  that  is  required  to  be 
expedited  as  provided  in  this  paragraph 
(f),  the  M+C  organization  must  notify 
the  enrollee  of  its  response  to  the 
enroUee's  grievance  within  72  hours  of 
receipt  of  the  grievance.  An  extension  is 
permitted  consistent  with  the 
procedures  set  forth  in  paragraph  (e)(2) 
of  this  section.  The  M+C  organization 
must  expedite  a  grievance  imder  any  of 
the  following  circumstances: 

(1)  The  grievance  involves  an  M+C 
organization's  decision  to  invoke  an 
extension  relating  to  an  organization 
determination  or  reconsideration. 

(2)  The  grievance  involves  an  M+C 
organization's  refusal  to  grant  an 
enroUee's  request  for  an  expedited 
organization  determination  under 
§422.570  or  reconsideration  under 
§422.584. 

(3)  Applying  the  standard  timeframe 
could  seriously  jeopardize  the  enroUee's 
life,  health,  or  ability  to  regain 
maximum  function.  The  M+C 
organization's  decision  as  to  whether  a 
grievance  meets  any  of  these  criteria  and 
thus  must  be  expedited  is  not  subject  to 
further  review. 

(g)  Recordkeeping.  The  M+C 
organization  must  have  a  system  to  track 
and  maintain  records  on  all  grievances 
received  both  orally  and  in  writing, 
including,  at  a  minimum,  the  date  of 
receipt,  final  disposition  of  the 
grievance,  and  the  date  that  the  M+C 
organization  notified  the  emtiUee  of  the 
disposition. 

5.  In  §422.620,  the  heading  of  the 
section  and  paragraph  (a)  are  revised  to 
read  as  follows: 

§  422.620    How  hospitals  must  notify 
•nrollaas  of  M+C  organizations  of 
noncovaraga  of  inpatiant  hospital  care. 

(a)  EnroUee's  entiUement.  When  an 
M+C  organization  has  authorized 
coverage  of  the  inpatient  admission  of 
an  enroUee,  either  directly  or  by 
delegation  (or  the  admission  constitutes 
emergency  or  urgently  needed  care,  as 
described  in  §§422.2  and  422.113),  the 
hospital  must  provide  a  written  notice 


of  termination  of  coverage  to  each 
enrollee,  consistent  with  paragraph  (c) 
of  this  section,  before  the  M+C 
organization  may  terminate  coverage  for 
such  services.  An  enrollee  is  entiUed  to 
coverage  untU  at  least  noon  of  the  day 
after  the  notice  is  provided.  If  PRO 
review  is  requested  imder  §422.622, 
coverage  is  extended  as  provided  in  that 
section. 
***** 

6.  New  §§422.624  and  422.626  are 
added  to  subpart  M  to  read  as  follows: 

§422.624    Notifying  anrollaes  of  provider 
sarvica  tarminattons. 

(a)  Applicability.  (1)  For  purposes  of 
this  section  and  §422.626,  providers 
include  home  health  agencies  (HHAs), 
skilled  nursing  facilities  (SNFs),  and 
comprehensive  outpatient  rehabilitation 
facilities  (CORFs). 

(2)  Termination  of  service  defined. 
For  purposes  of  this  section  and 
§  422.626,  a  termination  of  service  is  the 
discontinuation  or  discharge  of  an 
enrollee  fitjm  covered  provider  services 
when  the  enrollee  has  been  authorized 
by  the  M+C  organization,  either  directly 
or  by  delegation,  to  receive  an  ongoing 
course  of  treatment  from  that  provider. 
Termination  includes  (but  is  not  limited 
to)  cessation  of  coverage  at  the  end  of  a 
course  of  treatment  preauthorized  in  a 
discrete  increment,  regardless  of 
whether  the  enrollee  agrees  that  such 
services  should  end. 

(b)  Advance  written  notification  of 
termination.  Prior  to  any  termination  of 
service,  the  provider  of  the  service  must 
deliver  valid  written  notice  to  the 
enrollee  of  the  M+C  organization's 
decision  to  terminate  services.  The 
provider  must  use  a  standardized 
notice,  required  by  the  Secretary,  in 
accordance  with  the  foUowing 
procedures — 

(1)  Timing  of  notice.  The  provider 
must  notify  the  enrollee  of  the  M+C 
organization's  decision  to  terminate 
covered  services  four  calendar  days 
before  the  proposed  end  of  the  services. 
If  the  enroUee's  services  are  expected  to 
be  fewer  than  four  calendar  days  in 
duration,  the  provider  should  notify  the 
enrollee  at  the  time  of  admission  to  the 
provider. 

(2)  Content  of  the  notice.  The 
standardized  termination  notice  must 
include  the  foUowing  information: 

(i)  A  specific  and  detailed  explanation 
of  the  reason(s)  services  are  either  no 
longer  reasonable  and  necessary  or  are 
otherwise  no  longer  covered. 

(ii)  A  description  of  any  applicable 
Medicare  coverage  rule,  instruction,  or 
other  Medicare  policy,  including 
citations  to  the  applicable  Medicare 
poUcy  rules,  or  information  about  how 
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the  enrollee  may  obtain  a  copy  of  the 
Medicare  policy  from  the  M+C 
organization. 

(iii)  Any  applicable  M+C  organization 
policy,  contract  provision,  or  rationale 
upon  which  the  termination  decision  is 
based. 

(iv)  Facts  specific  to  the  enrollee  and 
relevant  to  the  coverage  determination 
that  are  sufficient  to  advise  the  enrollee 
of  the  applicabiUty  of  the  coverage  rule 
or  policy  to  the  enroUee's  case. 

(v)  The  date  and  time  that  coverage  of 
services  ends  and  the  enroUee's 
financial  liability  for  continued  services 
begins. 

(vi)  A  description  of  the  enroUee's 
right  to  a  fast-track  appeal  under 
§422.626,  including  information  about 
how  to  contact  the  independent  review 
entity  (IRE),  an  enroUee's  right  (but  not 
obligation)  to  submit  evidence  showing 
that  services  should  continue,  and  the 
availability  of  other  M+C  appeal 
procedxu-es  if  the  enrollee  fails  to  meet 
the  deadline  for  a  fast-track  IRE  appeal. 

(vii)  Any  other  information  required 
by  HCFA. 

I   (c)  When  delivery  of  notice  is  valid. 
1)  Delivery  of  the  termination  notice  is 

ot  valid  unless — 

(i)  The  eruoUee  has  signed  the  notice 
0  indicate  that  he  or  she  has  received 
the  notice  and  can  comprehend  its 
contents;  and 

(ii)  The  notice  is  delivered  timely,  in 
the  format  and  language  specified  by  the 
Secretary,  and  includes  all  content 
elements  required  under  paragraph 
(b)(2)  of  this  section. 

(2)  If  the  provider  does  not  deliver 
valid  notice  as  specified  in  paragraph 
(c)(1)  of  this  section,  the  M+C 
organization  may  not  discontinue 
coverage  for  services  until  foiu*  calendar 
days  after  it  provides  such  valid  notice 
or,  if  later,  until  noon  of  the  day  after 
the  enrollee  receives  notice  of  a  decision 
by  the  IRE  upholding  the  M+C 
organization  as  provided  for  in 
§  422.626(b). 

§  422.626    Fast-tract(  appeals  of  service 
terminations  to  an  independent  review 
•ntity  (IRE). 

(a)  EnroUee's  right  to  a  fast-track 
appeal  of  an  M+C  organization 's 
termination  decision.  An  enrollee  of  an 
^+C  organization  has  a  right  to  a  fast- 
lack  appeal  of  an  M+C  organization's 
decision  to  terminate  provider  services. 

(1)  An  eiu-oUee  who  desires  a  fast- 
brack  appeal  must  submit  a  request  for 
m  appeal  to  the  IRE  under  contract  with 
HCFA,  in  writing  or  by  telephone,  by 
noon  of  the  first  day  after  the  day  of 
delivery  of  the  written  termination 
notice.  If,  due  to  an  emergency,  the  IRE 
is  closed  and  unable  to  accept  the 


enroUee's  request  for  a  fast-track  appeal, 
the  enrollee  must  file  a  request  by  noon 
of  the  next  day  that  the  IRE  is  open  for 
business. 

(2)  If  an  enrollee  fails  to  request  a 
timely  IRE  review,  he  or  she  may 
request  an  expedited  reconsideration  by 
the  M+C  organization  as  described  in 
§422.584,  but  the  protection  against 
liability  for  services  pending  a  decision 
described  in  paragraph  (b)  of  this 
section  would  not  apply. 

(3)  If,  after  delivery  of  the  written  " 
termination  notice,  an  enrollee  chooses 
to  leave  a  provider  or  discontinue 
receipt  of  covered  services  on  or  before 
the  proposed  termination  date,  the 
enrollee  may  not  later  assert  fast-track 
IRE  appeal  rights  under  this  section 
relative  to  the  services  or  expect  the 
services  to  resume,  even  if  the  enrollee 
requests  an  appeal  before  the 
discontinuation  date  in  the  termination 
notice. 

(b)  Continuation  of  coverage  during 
appeals  to  the  IRE  where  the  IRE 
upholds  the  M+C  organization's 
decision.  If  an  enroUee  files  a  timely 
appeal  with  the  IRE,  coverage  of 
provider  services  continues  until  noon 
of  the  day  after  the  enrollee  receives 
notice  of  an  IRE  decision  upholding  the 
M+C  organization's  decision,  or  until 
the  date  and  time  designated  on  the 
termination  notice,  whichever  is  later.  If 
the  IRE's  decision  is  delayed  because 
the  M+C  organization  did  not  timely 
supply  necessary  information  or 
records,  the  M+C  organization  is  liable 
for  the  costs  of  any  additional  coverage 
required  by  the  delayed  IRE  decision.  If 
the  IRE  finds  that  the  enrollee  did  not 
receive  valid  notice,  coverage  of 
provider  services  by  the  M+C 
organization  continues  until  four 
calendar  days  after  valid  notice  has  been 
received,  or  imtil  noon  of  the  day  after 
the  enrollee  receives  notice  of  an  IRE's 
decision  on  the  appeal,  whichever  is 
later.  Continuation  of  coverage  is  not 
required  if  the  IRE  determines  that 
coverage  could  pose  a  threat  to  the 
enroUee's  health  or  safety. 

(c)  Continuation  of  coverage  during 
appeals  to  the  IRE  when  the  IRE  does 
not  uphold  the  M+C  organization's 
decision.  If  an  enroUee  timely  files  an 
appeal  with  the  IRE,  and  the  IRE  does 
not  uphold  the  M+C  organization's 
determination,  the  M+C  organization 
must  continue  coverage  until  foiu- 
calendar  days  after  a  new  valid  notice 
of  termination  is  provided. 

(d)  Rurden  of  proof.  When  an  enrollee 
appeals  an  M+C  organization's  decision 
to  terminate  services  to  an  IRE,  the 
burden  of  proof  rests  with  the  M+C 
organization  to  demonstrate  that 
termination  of  coverage  is  the  correct 


decision,  either  on  the  basis  of  medical 
necessity,  or  based  on  other  Medicare 
coverage  policies. 

(1)  To  meet  this  burden,  the  M+C 
organization  must  supply  any  and  all 
information  that  the  IRE  requires  to 
sustain  the  M+C  organization's 
termination  decision,  consistent  with 
paragraph  (f)  of  this  section,  including 
a  copy  of  the  termination  notice. 

(2)  The  enrollee  may  submit  evidence 
to  be  considered  by  the  IRE  in  making 
its  decision. 

(3)  The  M+C  organization  or  the  IRE 
may  require  an  enrollee  to  authorize 
release  to  the  IRE  of  his  or  her  medical 
records,  to  the  extent  that  the  records 
are  reasonably  necessary  for  the  M+C 
organization  to  demonstrate  the 
correctness  of  its  decision  or  for  the  IRE 
to  determine  the  appeal. 

(e)  Procedures  the  IRE  must  follow.  (1) 
On  the  date  the  IRE  receives  the 
enroUee's  request  for  an  appeal,  the  IRE 
must  notify  the  M+C  organization  and 
the  provider  that  the  enrollee  has  filed 
a  request  for  a  fast-track  appeal,  and  of 
the  M+C  organization's  responsibility  to 
submit  documentation  consistent  with 
paragraph  (0(1)  of  this  section. 

(2)  Wnen  an  enrollee  requests  a  fast- 
track  appeal,  the  IRE  must  determine 
whether  the  provider  delivered  a  valid 
notice  of  the  termination  decision. 

(3)  The  IRE  must  notify  HCFA  about 
each  case  in  which  it  determines  that 
improper  notification  occurs. 

(4)  Before  making  its  decision,  the  IRE 
must  solicit  the  enroUee's  views 
regarding  the  reason(s)  for  termination 
of  services  as  specified  in  the  written 
termination  notice  provided  by  the  M+C 
organization,  or  any  other  reason  that 
the  IRE  intends  to  use  as  the  basis  of  its 
review  determination. 

(5)  The  IRE  must  make  a  decision  on 
an  appeal  and  notify  the  enrollee,  the 
M+C  organization,  and  the  provider  of 
services,  by  close  of  business  of  the  day 
after  it  receives  the  information 
necessary  to  make  the  decision.  If  the 
IRE  does  not  receive  the  information 
needed  to  sustain  an  M+C  organization's 
decision  to  terminate  services,  it  may 
make  a  decision  on  the  case  based  on 
the  information  at  hand,  or  it  may  defer 
its  decision  imtil  it  receives  the 
necessary  information.  If  the  IRE  defers 
its  decision,  coverage  of  the  services 
would  continue  until  the  decision  is 
made,  consistent  with  paragraph  (b)  of 
this  section,  but  no  additional 
termination  notice  would  be  required. 

[Fj  Responsibilities  of  the  M+C 
organization.  (1)  Upon  notification  by 
the  IRE  of  a  fast-track  appeal,  the  M+C 
organization  must  supply  any  and  all 
information,  including  a  copy  of  the 
notice  sent  to  the  enrollee,  tiiat  the  IRE 
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needs  to  decide  on  the  appeal.  The  M+C 
organization  must  supply  this 
information  as  soon  as  possible,  but  no 
later  than  by  close  of  business  of  the 
first  day  after  the  day  that  the  IRE 
notifies  the  M+C  organization  that  an 
appeal  has  been  received  from  the 
enroUee.  The  M+C  organization  must 
make  the  information  available  by 
phone  (with  a  written  record  made  of 
what  is  transmitted  in  this  manner)  and/ 
or  in  writing,  as  determined  by  the  IRE. 

(2)  Upon  an  enrollee's  request,  the 
M+C  organization  must  provide  the 
enrollee  a  copy  of,  or  access  to,  any 
documentation  sent  to  the  IRE  by  the 
M+C  organization,  including  records  of 
any  information  provided  by  telephone. 
The  M+C  organization  may  charge  the 
enrollee  a  reasonable  amount  to  cover 
the  costs  of  duplicating  the  information 
for  the  enrollee  and/or  delivering  the 
documentation  to  the  enrollee.  The  M+C 
organization  must  accommodate  such  a 
request  by  no  later  than  close  of 
business  of  the  first  day  after  the  day  the 
material  is  requested. 

(3)  An  M+C  organization  is  financially 
responsible  for  continuation  of  coverage 
as  provided  in  paragraphs  (b)  and  (c)  of 
this  section,  regardless  of  whether  it  has 
delegated  responsibility  for  authorizing 
coverage  or  termination  decisions  to  its 
providers. 

(g)  Reconsiderations  of  IRE  decisions. 
(1)  If  the  IRE  upholds  an  M+C 
organization's  termination  decision  in 
whole  or  in  part,  the  enrollee  may  file, 
no  later  than  60  days  after  notification 
that  the  IRE  has  upheld  the  decision,  a 
request  with  the  IRE  for  a 
reconsideration  of  its  original  decision. 

(2)  The  IRE  must  issue  its 
reconsidered  determination  as 
expeditiously  as  the  enrollee's  health 
condition  requires  but  no  later  than 
within  14  days  of  receipt  of  the 
enrollee's  request  for  a  reconsideration. 

(3)  If  the  IRE  reaffirms  its  decision,  in 
whole  or  in  part,  the  enrollee  is 
permitted  to  appeal  the  IRE's 
reconsidered  determination  to  an  ALJ, 
the  DAB,  or  a  federal  court,  as  provided 
for  under  this  subpart  M. 

(4)  If  on  reconsideration  the  IRE 
determines  that  coverage  of  provider 
services  should  terminate  on  a  given 
date,  the  enrollee  is  liable  for  the  costs 
of  continued  services  after  that  date 
unless  the  IRE's  decision  is  reversed  on' 
appeal.  If  the  IRE's  decision  is  reversed 
on  appeal,  the  M+C  organization  must 
reimburse  the  enrollee,  consistent  with 
the  appealed  decision,  for  the  costs  of 
any  covered  services  for  which  the 
enrollee  has  already  paid  the  M+C 
organization  or  provider. 


PART  489— PROVIDER  AGREEMENTS 
AND  SUPPUER  APPROVAL 

B.  Part  489  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  part  489 
continues  to  read  as  follows: 

Authority:  Sees.  1102. 1819, 1861, 
1864(m).  1866,  and  1871  of  the  Social 
Security  Act  (42  U.S.C.  1302.  1395i-3.  1395x, 
1395aa(m).  1395cc,  and  1395hh). 

2.  In  §489.20,  paragraph  (p)  is  revised 
to  read  as  follows: 

§489.20    Basic  commitments. 

The  provider  agrees  to  the  following: 

(p)  To  comply  with  §  489.27 
concerning  notification  of  Medicare 
beneficiaries  of  their  rights  associated 
with  the  termination  of  Medicare 
services. 

3.  In  §489.27,  the  existing  text  is 
redesignated  as  paragraph  (a)  and 
revised  as  follows;  and  a  new  paragraph 
fb)  is  added  to  read  as  follows: 

§  489.27    Beneficiary  notice  of  discliarge 
rights 

(a)  Notification  by  hospitals.  A 
hospital  that  participates  in  the 
Medicare  program  must  furnish  each 
Medicare  beneficiary,  or  authorized 
representative,  notice  of  the 
beneficiary's  rights  in  the  case  of  a 
termination  of  hospital  services,  as 
required  imder  section  1866(a)(l)(M) 
and  in  the  format  specified  by  HCFA, 
provided  that  the  notices  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  section  3506(c)(2)(A) 
of  the  Paperwork  Reduction  Act.  In  the 
case  of  all  Medicare  beneficiaries, 
including  those  enrolled  in  an  M+C 
plan,  the  notice  specified  in  the 
previous  sentence  (specifying  the 
reasons  for  the  discharge  and  the  right 
to  PRO  review  of  the  discharge  decision) 
must  be  provided  to  the  beneficiary  a 
day  before  the  effective  date  of  the 
discharge.  In  the  case  of  beneficiaries 
enrolled  in  an  M+C  plan,  notice  must  be 
provided  in  accordance  with  §  422.620. 
The  hospital  must  be  able  to 
demonstrate  compliance  with  this 
requirement. 

(b)  Notification  by  other  providers. 
Other  providers  (that  is,  nonhospital 
providers  identified  at  §  489.2(b))  that 
participate  in  the  Medicare  program 
must  furnish  each  Medicare  beneficiary, 
or  authorized  representative,  applicable 
HCFA  notices  in  advance  of  the 
termination  of  Medicare  services, 
provided  that  the  notices  have  been 
approved  by  the  Office  of  Management 
and  Budget  imder  section  3506(c)(2)(A) 
of  the  Paperwork  Reduction  Act. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare-Hospital 


Insurance;  Bnd  Program  No.  93.774, 
Medicare-Supplementary  Medical  Insurance 
Program) 

Dated:  )anuary  2,  2001. 

Robert  A.  Berenson, 

Acting  Deputy  Administrator,  Health  Care 
Financing  Administration. 

Dated:  January  5.  2001. 
Donna  E.  Shalala, 
Secretary. 
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47  CFR  Part  73 

[DA  01-60;  IMM  Doclcet  No.  01-5;  RM-10028] 

Radio  Broadcasting  Services;  Butler, 
GA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  for  rule  making 
filed  by  H.  David  Hedrick  proposing  the 
allotment  of  Channel  245A  to  Butler, 
GA,  as  the  community's  first  local  aural 
service.  Channel  245A  can  be  allotted  to 
Butler  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction,  at 
coordinates  32-33-25  NL;  84-14-18 
WL. 

DATES:  Comments  must  be  filed  on  or 
before  March  5,  2001,  and  reply 
comments  on  or  before  March  20,  2001. 
ADDRESSES:  Secretary,  Federal 
Commimications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  as  follows:  H.  David  Hedrick, 
P.O.  Box  27,  317  Stonegables  Court, 
Gray,  GA  31032  (Petitioner). 
FOR  FURTHER  INFORMATION  COffTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202) 418-2180. 

SUPf>LEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
01-5;  adopted  January  3,  2001  and 
released  January  12,  2001.  The  full  text 
of  this  Conunission  decision  is  available 
for  inspection  and  copying  diuing 
normal  business  hours  in  the  FCC 
Reference  Information  Center  (Room 
CY-A257),  445  12th  Street,  SW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
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International  Transcription  Service, 
Inc.,  (202)  857-3800,  1231  20th  Street, 
NW.,  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subfects  in  47  CFR  Part  73 

Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Commimications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Georgia,  is  amended 
by  adding  Butler,  Channel  245A. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(FR  Doc.  01-1981  Filed  1-23-01:  8:45  am] 
BILLING  CODE  6712-01-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-64;  MM  Docket  No.  01-4;  RM-10020] 

Radio  Broadcasting  Services;  Willow 
Creek,  CA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  the  proposed  allotment  of 
PM  Channel  295A  to  Willow  Creek, 
California,  as  that  community's  first 
local  aural  transmission  service. 
Coordinates  used  for  this  proposal  are 
40-56-24  NL  and  123-37-48  WL. 
DATES:  Comments  must  be  filed  on  or 
before  March  5,  2001,  and  reply 
comments  on  or  before  March  20,  2001. 


ADDRESSES:  Secretary,  Federal 
Commiuiications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  as  follows:  Howard  M.  Weiss 
and  Alison  J.  Shapiro,  Fletcher,  Heald  & 
Hildreth,  P.L.C.,  1300  North  17th  Street, 
11th  Floor,  Arlington,  VA  22209. 

FOR  FURTHER  INFORMATION  CONTACT:  R. 
Barthen  Gorman,  Mass  Media  Bureau, 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
01-4,  adopted  January  3,  2001,  and 
released  January  12,  2001.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Information  Center  (Room 
CY-A257),  445  Twelfth  Street,  SW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  1231  20th  Street,  NW., 
Washington,  DC  20036,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  §  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  §§1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
Part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  §§  154,  303,  334  and 
336. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  California,  is 
amended  by  adding  Willow  Creek, 
Chaimel  295A. 


Federal  Communications  Commission. 
John  A.  Karousos, 

Chief  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  01-1983  Filed  1-23-01;  8:45  am] 

BILUNG  COOE  6712-01-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  101 

[ET  Docket  No.  98-206,  RM-9147,  RM-9245; 
FCC  00-418] 

Multichannel  Video  and  Data 
Distribution  Service  (MVDDS) 

AGENCY:  Federal  Conununications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  dociunent  proposes  to 
authorize  MVDDS  in  the  12.2-12.7  GHz 
band.  The  Commission  seeks  comment 
on  various  technical  and  service  issues 
concerning  authorizing  MVDDS  in  the 
band,  including:  technical  sharing 
criteria  between  MVDDS  and  Broadcast 
Satellite  Services  (BSS)  and  between 
MVDDS  and  Non-geostationary  Orbit 
Fixed  Satellite  Services  (NGSO  FSS): 
service  areas  and  frequency 
assignments;  permissible  operations, 
eligibility  requirements  and  regulatory 
status  of  MVDDS;  other  service, 
technical  and  licensing  rules; 
disposition  of  pending  applications 
filed  by  Broadwave  USA,  PDC 
Broadband  Corporation,  and  Satellite 
Receivers,  Ltd.;  and  use  of  the 
Conunission's  general  competitive 
bidding  rules  in  the  event  an  auction  is 
conducted. 

DATES:  Comments  are  due  on  or  before 
March  12,  2001  and  reply  comments  are 
due  on  or  before  March  26,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
MVDDS  licensing  and  service  issues: 
Jennifer  Burton,  PubHc  Safety  and 
Private  Wireless  Division,  Wireless 
Telecommunications  Bureau,  (202)  418- 
7581,  or  Nese  Guendelsberger,  Auctions 
and  Industry  Analysis  Division, 
Wireless  Telecommunications  Bureau, 
(202)  418-0634,  or  via  E-mail  to 
jburton@fcc.gov  or  nguendel@fcc.gov. 
MVDDS  spectrum  sharing  issues:  Tom 
Derenge,  Spectrum  Policy  Branch, 
Office  of  Engineering  and  Technology, 
(202)  418-2451  or  via  E-mail  to 
tderenge@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

1 .  This  is  a  summary  of  the 
Commission's  Further  Notice  of 
Proposed  Rule  Making  (Further  NPRM), 
FCC  00-418  in  ET  Docket  No.  98-206, 
adopted  November  29,  2000,  and 
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released  on  December  8,  2000.  The  full 
text  of  this  Further  NPRM  is  available 
for  inspection  and  copying  during 
nonnal  business  hours  in  the  FCC 
Reference  Center.  Room  CY-A257,  445 
12th  Street.  SW..  Washington.  DC  The 
complete  text  may  be  purchased  from 
the  Commission's  copy  contractor. 
International  Transcription  Service, 
fac.  1231  20th  Street,  NW.  Washington, 
DC  20037.  The  full  text  may  also  be 
downloaded  at:  www.fcc.gov. 
Alternative  formats  are  available  to 
persons  with  disabilities  by  contacting 
Jenifer  Simpson  at  (202)  418-0008  or 
TTY  (202)  418-2555. 

Summary  of  the  Further  Notice  of 
Proposed  Rule  Making 

2.  Given  the  decision  to  permit 
MVDDS  operations  in  the  12.2-12.7 
GHz  band,  in  the  Further  NPRM,  the 
Commission  seeks  conunent  on 
technical  sharing  criteria  between 
MVDDS  and  BSS  and  NGSO  FSS,  and 
on  MVDDS  service,  technical,  and 
licensing  rules  under  part  101  of  the 
Commission's  rules.  In  addition,  the 
Commission  seeks  comment  on  whether 
to  license  the  12.2-12.7  GHz  band  on 
the  basis  of  geographic  areas  and  on 
whether  to  license  MVDDS  to  one 
spectrum  block  of  500  megahertz  per 
geographic  area. 

3.  Moreover,  the  Commission  seeks 
comment  on  whether  to  allow 
partitioning  of  MVDDS  and  on  whether 
to  restrict  spectrum  disaggregation.  The 
Commission  also  seeks  comment  on  the 
permitted  services,  eligibility 
requirements  and  regidatory  status  of 
MVDDS  in  the  12.2-12.7  GHz  band, 
including  whether  licensees  should  be 
required  to  meet  must-carry  obligations 
and  provide  all  local  TV  channels  to 
every  subscriber. 

4.  Further,  the  Commission  proposes 
to  require  incumbent  non-public  safety 
Private  Operational  Fixed  Service 
("POPS")  licensees  in  the  12.2-12.7 
GHz  band  to  protect  MVDDS  and  NGSO 
FSS  operations  from  harmful 
interference.  The  Commission  seeks 
comment  on  the  disposition  of  pending 
12.2-12.7  GHz  applications  filed  by 
Broadwave  USA,  PDC  Broadband 
Corporation,  and  Satellite  Receivers. 
Ltd.,  as  well. 

5.  Finally,  in  the  event  that  an  auction 
is  conducted  for  MVDDS  licenses  in  the 
12.2-12.7  GHz  band,  the  Commission 
proposes  to  use  the  general  competitive 
bidding  rules  set  forth  in  Part  1,  Subpart 
Q,  of  its  rules  and  to  define  three  tiers 
of  small  businesses  that  would  be 
eligible  for  bidding  credits. 


Initial  Regulatory  Flexibility  Analysis 

6.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA),  the  Commission 
has  prepared  this  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  of  the 
possible  significant  economic  impact  on 
small  entities  by  the  policies  and  rules 
proposed  in  this  Further  Notice  of 
Proposed  Rule  Making  (Further  NPRM). 
Written  public  comments  are  requested 
on  this  IRFA.  Comments  must  be 
identified  as  responses  to  the  IRFA  and 
must  be  filed  by  the  deadlines  for 
comments  on  the  Further  NPRM 
provided  above  in  paragraph  346.  The 
Commission  will  send  a  copy  of  the 
Further  NPRM,  including  this  IRFA,  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration.  See  5 
U.S.C.  603(a).  In  addition,  the  Further 
NPRM  and  IRFA  (or  summaries  thereof) 
will  be  published  in  the  Federal 
Register.  See  id. 

A.  Need  for,  and  Objectives  of,  the 
Proposed  Rules 

7.  This  rule  making  is  being  initiated 
to  adopt  licensing,  service  and  technical 
rules  for  the  Multichannel  Video  Data 
and  Distribution  Service  (MVDDS)  at 
12.2-12.7  GHz.  0\u-  objectives  are:  (1)  to 
accommodate  the  introduction  of 
innovative  services;  and  (2)  to  facilitate 
the  sharing  and  efficient  use  of 
spectrum. 

B.  Legal  Basis  for  Proposed  Rules 

8.  The  proposed  action  is  authorized 
imder  the  Administrative  Procedure 
Act,  5  U.S.C.  553;  and  sections  1,  4(i), 
7,  301,  303,  308  and  309(j)  of  the 
Communications  Act  of  1934.  as 
amended.  47  U.S.C.  151, 154(i),  157. 
301.  303.  308  and  309(j). 

C.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Proposed  Rules  Will  Apply 

9.  The  RFA  generally  defines  the  term 
"small  entity"  as  having  the  same 
meaning  as  the  terms  "small  business." 
"small  organization."  and  "small 
governmental  jurisdiction."  In  addition, 
the  term  "small  business"  has  the  same 
meaning  as  the  term  "small  business 
concern"  under  the  Small  Business  Act. 
A  small  business  concern  is  one  which: 
(1)  is  independently  owned  and 
operated;  (2)  is  not  dominant  in  its  field 
of  operation;  and  (3)  satisfies  any 
additional  criteria  established  by  the 
Small  Business  Administration  (SBA).  A 
small  organization  is  generally  "any  not- 
for-profit  enterprise  which  is 
independently  owned  and  operated  and 
is  not  dominant  in  its  field." 

10.  The  definition  of  small  entity 
under  the  SBA  rules  for  the 
radiotelephone  industry  provides  that  a 


small  entity  is  a  radiotelephone 
company  employing  fewer  than  1 .500 
persons.  The  1992  Census  of 
Transportation.  Communications,  and 
Utilities,  conducted  by  the  Bureau  of  the 
Census,  which  is  the  most  recent 
information  available,  shows  that  only 
12  radiotelephone  firms  out  of  a  total  of 
1.178  such  firms  that  operated  during 
1992  had  1.000  or  more  employees.  As 
of  1992,  there  were  approximately 
275,801  small  organizations  nationwide. 
"Small  governmental  jurisdiction" 
generally  means  "governments  of  cities, 
counties,  towns,  townships,  villages, 
school  districts,  or  special  districts,  with 
a  population  of  less  than  50,000."  As  of 
1992,  there  were  approximately  85,006 
such  jurisdictions  in  the  United  States. 
This  number  includes  38.978  counties, 
cities,  and  towns;  of  these,  37,566,  or 
ninety-six  (96)  percent,  have 
populations  of  fewer  than  50,000.  The 
Census  Bureau  estimates  that  this  ratio 
is  approximately  accurate  for  all 
governmental  entities. 

11.  The  proposed  rules  will  affect  all 
entities  that  intend  to  provide  terrestrial 
MVDDS  operations  in  the  12.2-12.7 
GHz  band.  In  the  Further  NPRM,  the 
Commission  seeks  comment  on  whether 
to  permit  MVDDS  licensees  to  use 
spectrum  in  the  12.2-12.7  GHz  band  for 
fixed  one-way  direct-to-home/business 
video  and  data  services,  as  well  as  other 
types  of  services  to  which  the  spectrum 
may  be  used.  The  Commission  states 
that  it  envisions  the  use  of  this  spectrum 
for  video  service,  but  concedes  that  it 
does  not  know  precisely  the  other  types 
of  services  that  licensees  may  seek  to 
provide. 

12.  If  an  auction  is  conducted  for 
MVDDS,  the  Commission  proposes  to 
define  three  tiers  of  small  businesses  for 
the  purpose  of  providing  bidding  credits 
to  small  entities.  The  Commission 
proposes  to  define  the  three  tiers  of 
small  businesses  as  follows:  an 
"entrepreneiu"  would  be  an  entity  with 
average  annual  gross  revenues  not 
exceeding  $40  million  for  the  preceding 
three  years;  a  "small  business"  would 
be  an  entity  with  average  annual  gross 
revenues  not  exceeding  $15  million  for 
the  preceding  three  years;  and  a  "very 
small  business"  would  be  an  entity  with 
average  annual  gross  revenues  not 
exceeding  $3  million  for  the  preceding 
three  years.  The  Commission  will  not 
know  how  many  auction  participants  or 
licensees  will  qualify  under  these 
proposed  definitions  as  entrepreneiu^, 
small  businesses,  or  very  small 
businesses  unless  and  imtil  an  auction 
is  held.  Even  after  that,  the  Conunission 
will  not  know  how  many  licensees  will 
partition  their  license  areas  or 
disaggregate  their  spectrum  blocks,  if 
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partitioning  and  disaggregation  are 
allowed.  In  view  of  our  lack  of 
knowledge  about  the  entities  that  will 
seek  MVDDS  licenses,  we  assume  that, 
for  purposes  of  oiu  evaluations  and 
conclusions  in  the  IRFA.  all  prospective 
licensees  are  entrepreneurs,  small 
businesses,  or  very  small  businesses 
under  our  proposed  definitions.  We 
invite  comment  on  this  analysis. 

D.  Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

13.  Applicants  for  MVDDS  licenses 
may  be  required  to  submit  applications. 
If  an  auction  is  held,  applicants  will  be 
required  under  our  proposed  rules  to 
submit  an  FCC  Form  175  short^form 
application  prior  to  the  auction,  and 
auction  wiimers  will  be  required  to  file 
an  FCC  Form  601  license  application. 
Additionally,  the  Conunission  proposes 
to  require  the  filing  of  certain 
documents  {e.g.,  coverage  maps)  to 
substantiate  renewal  expectancies  with 
information  demonstrating  substantial 
service  upon  license  renewal.  We 
request  comment  on  how  these 
proposed  requirements  can  and/or 
should  be  modified  to  reduce  the 
burden  on  small  entities  and  still  meet 
the  objectives  of  the  proceeding. 

E.  Steps  Taken  to  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

14.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  alternatives:  (1)  the 
establishment  of  differing  compliance  or 
reporting  requirements  or  timetables 
that  take  into  account  the  resources 
available  to  small  entities;  (2)  the 
clarification,  consolidation,  or 
simplification  of  compliance  or 
reporting  requirements  under  the  rule 
for  small  entities;  (3)  the  use  of 
performance,  rather  than  design, 
standards;  and  (4)  an  exemption  from 


coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities. 

15.  We  have  reduced  burdens 
wherever  possible.  To  provide 
opportunities  for  small  entities  to 
participate  in  any  auction  that  is  held, 
we  propose  to  provide  bidding  credits 
for  entrepreneurs,  small  businesses,  and 
very  small  businesses  as  defined  in 
Section  C  of  this  IRFA.  The  bidding 
credits  proposed  are  15  percent  for 
entrepreneurs,  25  percent  for  small 
businesses,  and  35  percent  for  very 
smaU  businesses.  In  the  Further  NPRM, 
the  Conunission  seeks  comment  on  its 
proposed  small  business  definitions  and 
bidding  credits,  thus  providing 
interested  parties  with  an  opportunity  to 
suggest  alternatives.  Our  proposed 
partitioning  and  disaggregation  rules  are 
also  intended  to  help  small  entities 
acquire  licenses.  The  regulatory  burdens 
we  have  retained  are  necessary  in  order 
to  ensure  that  the  public  receives  the 
bene^ts  of  innovative  new  services  in  a 
prompt  and  efficient  manner.  We  will 
continue  to  examine  alternatives  in  the 
future  with  the  objectives  of  eliminating 
unnecessary  regulations  and  minimizing 
any  significant  economic  impact  on 
small  entities.  We  seek  comment  on 
significant  alternatives  commenters 
believe  we  should  adopt. 

F.  Federal  Rules  That  May  Duplicate, 
Overlap,  or  Conflict  With  the  Proposed 
Rules 

16.  None. 
Ordering  Clauses 

17.  Pursuant  to  the  authority 
contained  in  Sections  1,  4(i),  7(a),  301, 
303(c),  303(f).  303(g).  303(r).  308,  and 
309(j)  of  the  Commimications  Act  of 
1934,  as  amended,  47  U.S.C.  151,  154(i), 
157(a).  301.  303(c).  303(f).  303(g).  303(r), 
308,  and  309(j),  this  Further  Notice  of 
Proposed  Rule  Making  IS  ADOPTED. 

18.  The  Commission's  Consumer 
Information  Bureau,  Reference 
Information  Center,  SHALL  SEND  a 
copy  of  this  Further  Notice  of  Proposed 
Rule  Making,  including  the  Initial 


Regulatory  Flexibility  Analysis,  in  a 
report  to  Congress  pursuant  to  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  see  5  U.S.C. 
801(a)(1)(A);  and  shall  also  send  a  copy 
of  the  Further  Notice  of  Proposed  Rule 
Making,  including  the  Initial  Regulatory 
Flexibility  Analysis,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration.  A  summary  of 
the  Further  Notice  of  Proposed  Rule 
Making  will  be  published  in  the  Federal 
Register.  See  5  U.S.C.  605(b). 

Lists  of  Subjects  in  47  CFR  Part  101 

Communications  equipment.  Radio. 
Federal  Communications  Conunission. 
Magalie  Roman  Solas, 

Secretary. 

Proposed  Rule  Chanf^ 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Conunimications 
Commission  proposes  to  amend  47  CFR 
part  101  as  follows: 

PART  101— RXED  MICROWAVE 
SERVICES 

1.  The  authority  citation  for  part  101 
would  continue  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

2.  Section  101.3  is  amended  by 
adding  a  new  definition  for 
Multidiannel  Video  Distribution  and 
Data  Service  in  alphabetical  order  to 
read  as  follows: 

§101.3    Definitions. 

*         *         •         •         • 

Multichannel  Video  Distribution  and 
Data  Service  (MVDDS)  is  a  microwave 
service  licensed  in  the  12.2.-12.7  GHz 
band  that  provides  various  wireless 
services. 
***** 

3.  Section  101.101  is  amended  by 
revising  the  entry  for  12,200-12,700 
MHz  table  to  read  as  follows: 

§  1 01 .1 01    Frequency  availability. 


12,200-12,700 


Radio  Service 


Frequency  band 
(MHz) 


Common  carrier 
(Part  101) 


Private  radio 
(Part  101) 


Broadcast  auxiliary 
(Part  74) 


Other  (Pans  15,  21. 

24,  25,  74.  78,  & 

100) 


Notes 


MVDDS 


MVDDS,  OFS 


DBS,  NGSO. 
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4.  Section  101.103  is  amended  by 
revising  paragraph  (f)  to  read  as  follows: 

f  101.103    Fraquancy  coordination 
procaduras. 

(f)  When  the  proposed  fecilities  are  to 
be  operated  in  the  band  12.200-12,700 
MHz,  licensees  must  follow  the 
procedures,  technical  standards,  and 
requirements  of  §  101.105  in  order  to 
protect  the  stations  authorized  under 
part  100  of  this  ch^ter. 

5.  Section  101.105  is  amended  by 
adding  paragraphs  (a)(4)  and  (a)(5)  and 
by  revising  paragraph  (d)  introductory 
text  to  read  as  follows: 

flOI.IOS    Intarfaranca  protection  critaiia. 

*        •        *        •        • 

Option  One  for  Paragraph  (a)(4) 

(a)(4)  MVDDS  stations  must  operate 
on  a  non-harmful  interference  basis  to 
Direct  Broadcast  Satellite  (DBS) 
recervors.  Interference  to  DBS  receivers 
shall  not  increase  the  total  outage  of  any 
system  by  more  than  XX  per  year. 
Except  for  public  safety  entities, 
harmful  interference  protection  from 
MVDDS  stations  to  inciunbent  point-to- 
point  12  GHz  fixed  stations  is  not 
required.  Incumbent  point-to-point 
private  operational  fixed  12  GHz 
stations,  except  for  public  safety 
entities,  are  required  to  protect  MVDDS 
stations  imder  the  process  described  in 
§  101.103(d). 

Option  Two  for  Paragraph  (aM4) 

(a)(4)  MVDDS  stations  must  operate 
on  a  non-harmful  interference  basis  to 
Direct  Broadcast  Satellite  (DBS) 
receivers.  Interference  to  DBS  receivers 
shall  not  increase  the  total  outage  of  any 
system  by  more  than  XX  minutes  per 
year.  Except  for  public  safety  entities, 
harmful  interference  protection  from 
MVDDS  stations  to  inciunbent  point-to- 
point  12  GHz  fixed  stations  is  not 
required.  Incumbent  point-to-point 
private  operational  fixed  12  GHz 
stations,  except  for  public  safety 
entities,  are  required  to  protect  MVDDS 
stations  imder  the  process  described  in 
§  101.103(d). 

Option  Three  for  Paragraph  (a)(4) 

(a)(4)  MVDDS  stations  must  operate 
on  a  non-harmful  interference  basis  to 
Direct  Broadcast  Satellite  (DBS) 
receivers.  MVDDS  shall  not  decrease  the 
C/I  of  any  system  below  XX.  Except  for 
public  safety  entities,  harmful 
interference  protection  bora  MVDDS 
stations  to  incumbent  point-to-point  12 
GHz  fixed  stations  is  not  required. 
Incumbent  point-to-point  private 
operational  fixed  12  GHz  stations, 
except  for  public  safety  entities,  are 


required  to  protect  MVDDS  stations 
under  the  process  described  in 
§  101.103(d). 

(a)(5)  All  stations  operating  imder  this 
part  must  protect  the  radio  quiet  zones 
as  required  by  §  1.924  of  this  chapter. 
Stations  authorized  by  competitive 
bidding  are  cautioned  that  they  must 
receive  the  appropriate  approvals 
directly  from  the  relevant  quiet  zone 
prior  to  operating. 

*  •        *        •        • 

(d)  Effective  August  1, 1985,  when  a 
fixed  station  that  conforms  to  the 
technical  standards  of  this  subpart  (or, 
in  the  case  of  the  12,200-12,700  MHz 
band  for  incumbent  non-MVDDS 
stations,  a  direct  broadcast  satellite 
station)  receives  or  will  receive 
interference  in  excess  of  the  levels 
specified  in  this  section  as  a  result  of  an 
existing  licensee's  use  of  non- 
conforming equipment  authorized 
between  July  20. 1961  and  July  1,  1976, 
and  the  interference  would  not  result  if 
the  interfering  station's  equipment 
complied  with  the  ciuxent  technical 
standards,  the  licensee  of  the  non- 
conforming station  must  take  whatever 
steps  are  necessary  to  correct  the 
situation  up  to  the  point  of  installing 
equipment  which  frdly  conforms  to  the 
technical  standards  of  this  subpart.  In 
such  cases,  if  the  engineering  analysis 
demonstrates  that: 

•  •        *        *        • 

6.  Section  101.107  is  amended  by 
revising  footnote  6  to  the  Table  in 
paragraph  (a)  to  read  as  follows: 

§  101.107    Frequency  tolerance. 

(a)*  •  • 

(6)  Applicable  to  private  operations 
fixed  point-to-point  microwave  stations 
and  stations  providing  MVDDS  service. 

*  •        *        •        * 

7.  Section  101.109  is  amended  by 
revising  the  entry  for  12,200-12,700 
MHz  and  by  adding  footnote  8  in  the 
Table  at  the  end  of  the  section  to  read 
as  follows: 

§101.109    Bandwidth. 

•  •        *        •         * 

(c)*  *  * 


Frequency  band 
(MHz) 


Maximum  auttK>rized 
bandwidtti 


12,2001012,700 


500  MHz* 


MHz  in  the  table  and  adding  footnote  10 
to  the  table  in  paragraph  (a)  to  read  as 
follows: 

S 1 01 .1 1 3    Transmitter  power  iimitationa. 

(a)*  *  • 


8  For  incumtjent  private  operational  fixed 
point-to-point  stations  in  ttiis  barKl  the  max- 
imum bandwidth  shall  be  20  MHz. 

8.  Section  101.113  is  amended  by 
revising  the  entry  for  12,200-12,700 


Frequency 
band 
(MHz) 


Maximum  allowable 
EIRP  (1)(2) 


Fixed 
(dBW) 


Mobiie 
(dBW) 


12,200  to 
12.700". 


+50 


"The  urt)an  area  eirp  for  MVDDS  stations 
is  limited  to  12.5  dSm  (-17.5  dBw)  with  two 
exceptions.  The  exceptions  are  those  MVDDS 
systems  wtiere  the  transmitter  is  mounted  on 
a  mountain  ridge  that  is  over  one  kilometer 
from  populated  subscriber  areas  may  use  a 
higher  eirp  up  to  +10  dBw,  provided  that  the 
increase  will  not  cause  the  system  to  exceed 
the  "unavailat)ility  criteria"  we  develop  and 
MVDDS  transmitting  systems  located  on  tall 
structures  that  are  adjacent  to  bodies  of  water 
or  other  significant  and  clearty  unpopulated 
areas,  may  use  a  higher  eirp  up  to  +10  dBw, 
provided  that  ttie  increase  will  not  cause  the 
system  to  exceed  the  "unavailatjility  criteria". 
Irtcumbent  point-to-point  stations  may  use  up 
to  +50  dBW  except  for  low  power  systems  li- 
censed under  §101.1 47(q). 

9.  Section  101.115  is  amended  by 
revising  footnote  9  to  the  table  in 
paragraph  (c)  to  read  as  follows: 

f  101.115    Directional  antennas. 

***** 

(c)  *  *  * 

(')  Except  for  Temporary-fixed 
operations  in  the  band  13200-13250 
MHz  with  output  powers  less  than  250 
mW  and  as  provided  in  §  101. 147(q), 
and  except  for  receive  antennas  in  the 
MVDDS  service  which  shall  only  be 
required  to  have  a  minimum  anteiuia 
gain  of  34  dBi  and  may  use  circular  or 
linear  polarization. 
***** 

10.  Section  101.139  is  amended  by 
revising  the  last  sentence  of  paragraph 
(a)  to  read  as  follows: 

f  1 01 .1 39    Authorization  of  transmitters. 

(a)  *  *  *  Transmitters  designed  for  use 
in  the  31.0-31.3  GHz  band  and 
transmitters  designed  for  MVDDS  use  in 
the  12,200-12,700  MHz  band  wiU  be 
authorized  under  the  verification 
procediue. 
*        *        *        *       '  * 

11.  Section  101.141  is  amended  by 
revising  paragraph  (a)  introductory  text 
to  read  as  follows: 

f  101.141    Microwave  modulation. 

(a)  Microwave  transmitters  employing 
digital  modulation  techniques  and 
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erating  below  19.7  GHz  must,  with 
propriate  multiplex  equipment, 
mply  with  the  following  additional 
requirements  (except  for  MVDDS 
stations  in  the  12,200-12,700  MHz 
band): 

*        *         *         * 

12.  Section  101.147  is  amended  by: 

a.  Revising  the  entries  in  the 
irequency  assignment  table  in  paragraph 
a)  fo»l 2,200-1 2,500  MHz  and  12,500- 

12,700  MHz  with  a  new  footnote  31. 

b.  Adding  a  new  sentence 
immediately  succeeding  the  last 
sentence  of  paragraph  (p). 

c.  Adding  a  new  sentence  at  the 
of  paragraph  (q). 

The  additions  and  revisions  are  as 
follows: 


1 1 01 .1 47    Frequency  assignments. 

(a)*  *  * 

*  •  * 


12,200-12.700  MHz  31 

*   *   * 


(p)*  *  *  The  12.2-12.7  GHz  band  is 
also  authorized  for  MVDDS  service  on  a 
non-harmful  interference  basis  to  DBS 
receivers  in  this  band  and  on  a  co- 
primary  basis  with  NGSO  FSS  stations. 

Option  One  for  Paragraph  (q) 

(q)  Applications  for  low  power 
stations  in  the  12.2-12.7  GHz  band  are 
accepted.  Existing  stations  are 
grandfathered.  *  *  * 

Option  Two  for  Paragraph  (q) 

(q)  Applications  for  low  power 
stations  in  the  12.2-12.7  GHz  band  are 
no  longer  accepted.  Existing  stations  are 
grandfathered.  *   *  * 

13.  Section  101.601  is  amended  by 
adding  a  sentence  immediately 
following  the  last  sentence  of  the 
paragraph  to  read  as  follows: 

§101.601    Eligibility. 

*   *  *This  subpart  shall  not  apply  to 
stations  offering  MVDDS  in  the  12. 2- 
12.7  GHz  band. 


14.  Subpart  P  is  added  to  part  101  to 
read  as  follows: 


'<  Frequencies  in  this  band  are  shared  with  Direct 
Broadcast  Satellites  on  a  secondary  non-harmful 
interference  basis  and  on  a  co-primary  basis  with 
non-geostationary  satellites  and  can  be  used  only 
for  incumbent  private  operational  fixed  point-to- 
point  service  on  a  site  by  site  basis  and  MVDDS  on 
a  (geographical  basis  by  geographic  areas  or  other 
basis).  Incumbent  public  safety  licensees  shall  be 
afforded  protection  from  MVDDS  and  NGSO 
licensees,  however  all  other  licensees  shall  be 
secondary  to  MVDDS  and  NGSO  licensees. 


Subpart  P— Multichannel  Video 
Distribution  and  Data  Service  Rules  for 
the  12.2-12.7  GHZ  Band 

101.1401     Service  areas. 
101.1403    Must  carry  rules. 
101.1405    Channeling  plan. 
101.1407    Permissible  operations  for 

MVDDS. 
101.1409    Treatment  of  incumbent  licensees. 
101.1411     Regulatory  status  and  eligibility. 
101.1413    License  term  and  renewal 

expectancy. 
101.1415    Partitioning  and  disaggregation. 
101.1417    Annual  report. 
101.1421    Coordination  of  adjacent  area 

MVDDS  stations. 
101.1423    Canadian  and  Mexican 

coordination. 
101.1425    RF  safety. 
101.1427    Over-the-air  reception  devices 

rules  (OTARD). 

101.1437  MVDDS  licenses  subject  to 
competitive  bidding. 

101.1438  Designated  entities. 

§101.1401    Service  areas. 
Option  One  for  Section  101.1401 

Multichannel  Video  Distribution  and 
Data  Service  (MVDDS)  is  licensed  on 
the  basis  of  geographic  areas.  Each 
geographic  area  shall  be  licensed  to  one 
licensee. 

Option  Two  for  Section  101.1401 

Multichannel  Video  Distribution  and 
Data  Service  (MVDDS)  is  licensed  on  a 
site-by-site  basis. 

§101.1403    Must  carry  rules. 
Option  One  for  Section  101.1403 

Licensees  are  required  to  provide  all 
local  television  channels  to  subscribers 
within  its  area.  If  a  license  is 
partitioned,  all  relevant  parties  must 
provide  every  customer  with  all  the 
local  television  channels  in  the  entire 
area,  not  a  portion  thereof.  MVDDS 
licensees  are  required  to  comply  with 
the  must-carry  rules.  See  Multichannel 
Video  and  Cable  Television  Service 
Rules,  subpart  D  (Carriage  of  Television 
Broadcast  Signals),  47  CFR  76.51 
through  76.70. 

Option  One  for  Section  101.1403 

Licensees  are  not  required  to  provide 
all  local  television  channels  to 
subscribers  within  its  area.  MVDDS 
licensees  are  not  required  to  comply 
with  the  must-carry  rules.  See 
Multichannel  Video  and  Cable 
Television  Service  Rules,  subpart  D 
(Carriage  of  Television  Broadcast 
Signals),  47  CFR  76.51  through  76.70. 

§101.1405    Channeling  plan. 

Option  One  for  Section  101.1405 

Each  license  shall  have  one  spectrum 
block  of  500  megahertz  per  geographic 


area  that  can  be  divided  into  any  size 
channels  and  should  provide  various 
digital  wireless  services  to  subscribers. 
Disaggregation  is  not  allowed. 

Option  Two  for  Section  101.1405 

Each  license  shall  have  one  spectrum 
block  of  500  megahertz  per  geographic 
area  that  can  be  divided  into  any  size 
channels  and  should  provide  various 
digital  wireless  services  to  subscribera. 
Disaggregation  is  allowed. 

§101.1407    Permissible  operations  for 
MVDDS. 

MVDDS  licensees  must  use  spectrum 
in  the  12.2-12.7  GHz  band  for  digital 
fixed  one-way  direct-to-home/ofgce 
wireless  service.  Mobile  and 
aeronautical  services  are  not  authorized. 
Two-way  services  may  be  provided  by 
using  other  spectrum  or  media  for  the 
retiuu  path. 

§101.1409    Treatment  of  incumlMnt 
licensees. 

Terrestrial  point-to-point  licensees  in 
the  12.2-12.7  GHz  band  which  were 
licensed  prior  to  MVDDS  or  NGSO 
satellite  stations  are  incimibent  point-to- 
point  stations  and  are  not  entitled  to 
protection  from  harmful  interference 
caused  by  later  MVDDS  or  NGSO  FSS 
entrants  in  the  12.2-12.7  GHz  band, 
except  for  public  safety  stations  which 
must  be  protected.  MVDDS  and  NGSO 
FSS  operators  have  the  responsibility  of 
resolving  any  harmful  interference 
problems  that  their  operations  may 
cause  to  these  inciunbent  point-to-point 
operations  in  the  12.2-12.7  GHz  band. 
Incumbent  public  safety  terrestrial 
point-to-point  licensees  may  only  make 
minor  changes  to  their  stations  without 
losing  this  protection.  This  does  not 
relieve  current  point-to-point  Ucensees 
of  their  obligation  to  protect  BSS 
operations  in  the  subject  frequency 
band.  Point-to-point  applications  for 
new  licenses,  major  amendments,  or 
major  modifications  for  the  12.2-12.7 
GHz  band  are  no  longer  accepted, 
including  low-power  operations. 

§101.1411     Regulatory  status  and 
eligibiiity. 

Option  One  for  Paragraph  (a) 

(a)  MVDDS  licensees  are  allowed  to 
provide  one-way  video  programming 
and  data  services  on  a  non-common 
carrier  basis.  MVDDS  is  not  treated  as  a 
common  carrier  service  and  is 
prohibited  from  providing  switched 
voice  and  data  services. 

Option  Two  for  Paragraph  (a) 

(a)  MVDDS  licensees  are  allowed  to 
provide  one-way  video  programming 
and  data  services  on  a  non-common 
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carrier  basis.  MVDDS  is  treated  as  a 
common  carrier  service  and  is  permitted 
to  provide  switched  voice  and  data 
services. 

(b)  MVDDS  licensees  in  the  12.2-12.7 
GHz  band  are  subject  to  the 
requirements  set  forth  in  Section  101.7 
of  the  Commission's  Rules. 

§  1 01 .1 41 3    License  term  and  renewal 
expectancy. 

(a)  The  MVDDS  license  term  is  ten 
years,  beginning  on  the  date  of  the 
initial  authorization  grant. 

(b)  Application  of  a  renewal 
expectancy  is  based  on  the  substantial 
service  requirement  which  we  define  as 
a  service  that  is  sotmd,  favorable,  and 
substantially  above  a  level  of  medocre 
service  which  might  minimally  warrant 
renewal.  At  the  end  of  the  license  term, 
the  Commission  will  consider  foctors 
such  as: 

(1)  Whether  the  licensee's  operations 
service  niche  markets  or  focus  on 
serving  populations  outside  of  areas 
serviced  by  other  licensees; 

(2)  Whether  the  licensee's  operations 
serve  populations  with  limited  access  to 
teleconmiunications  services;  and 

(3)  A  demonstration  of  service  to  a 
significant  portion  of  the  population  or 
land  area  of  the  licensed  area. 

(c)  The  renewal  application  of  a 
MVDDS  licensee  must  include  the 
following  showings  in  order  to  claim  a 
renewal  expectancy: 

(1)  A  coverage  map  depicting  the 
served  and  unserved  areas; 

(2)  A  corresponding  description  of 
current  service  in  terms  of  geographic 
coverage  and  population  served  or  links 
installed  in  the  served  areas;  and 

(3)  Copies  of  any  Commission  Orders 
finding  the  licensee  to  have  violated  the 
Communications  Act  or  any 
Commission  rule  or  policy  and  a  list  of 
any  pending  proceedings  that  relate  to 
any  matter  described  by  the 
requirements  for  the  renewal 
expectancy. 

§101.1415    Partitioning  and 
disaggregation. 

Option  One  for  Section  101.1415 

MVDDS  operators  are  allowed  to 
partition  licensed  geographic  areas. 
Disaggregation  will  be  permitted  by 
MVDDS  licensees  in  the  12.2-12.7  GHz 
band.  "Partitioning"  is  the  assignment 
of  geographic  portions  of  a  license  along 
geopolitical  or  other  boundaries. 
"Disaggregation"  is  the  assignment  of 
discrete  portions  or  "blocks"  of 
spectrum  licensed  to  a  geographic 
licensee  or  qualifying  entity. 


Option  Two  for  Section  101.1415 

MVDDS  operators  are  allowed  to 
partition  licensed  geographic  areas. 
Disaggregation  will  not  be  permitted  by 
MVDDS  licensees  in  the  12.2-12.7  GHz 
band.  "Partitioning"  is  the  assignment 
of  geographic  portions  of  a  license  along 
geopolitical  or  other  boimdaries. 
"Disaggregation"  is  the  assigiunent  of 
discrete  portions  or  "blocks"  of 
spectrum  licensed  to  a  geographic 
licensee  or  qualifying  entity. 

f  101.1417    Annual  report 

Each  MVDDS  licensee  shall  file  with 
the  Commission  two  copies  of  a  report 
by  March  1  of  each  year  for  the 
preceding  calendar  year.  This  report 
must  include  the  following: 

(1)  Name  and  address  of  licensee; 

(2)  Station(s)  call  letters  and  primary 
geographic  service  area(s);  and 

(3)  llie  following  statistical 
information  for  the  licensee's  station 
(and  each  channel  thereof): 

(i)  The  total  nimiber  of  separate 
subscribers  served  during  the  calendar 
year; 

(ii)  The  total  hours  of  transmission 
service  rendered  during  the  calendar 
year  to  all  subscribers; 

(iii)  The  total  hours  of  transmission 
service  rendered  during  the  calendar 
year  involving  the  transmission  of  locid 
broadcast  signals;  and 

(iv)  A  list  of  each  period  of  time 
during  the  Ccilendar  year  in  which  the 
station  rendered  no  service  as 
authorized,  if  the  time  period  was  a 
consecutive  period  longer  than  48 
hours. 

§101.1421    Coordination  of  adiacent  area 
MVDDS  stations. 

MVDDS  licensees  in  the  12.2-12.7 
GHz  band  are  required  to  develop 
sharing  and  protection  agreements 
based  on  the  design  and  architecture  of 
their  systems,  in  order  to  ensure  that  no 
harmful  interference  occurs  within  the 
same  geographic  area  or  between 
adjacent  licensees  or  between  adjacent 
areas. 

§101.1423    Canadian  and  Mexican 
coordination. 

Pursuant  to  §  2.301  of  this  chapter, 
MVDDS  systems  in  the  United  States 
within  56  km  (35  miles)  of  the  Canadian 
and  Mexican  border  are  granted 
conditional  licenses,  until  final 
international  agreements  are  approved. 
These  systems  may  not  cause  harmful 
interference  to  stations  in  Canada  or 
Mexico. 

§101.1425    RF  safety. 

Stations  with  output  powers  that 
equal  or  exceed  1640  watts  eirp  will  be 


subject  to  the  routine  environmental 
evaluation  rules  for  radiation  hazards, 
as  set  forth  in  §  1.1307  of  this  chapter. 

§  101 .1427    Over-ttw-air  reception  devices 
rule  (OTARD). 

The  Over-the-Air  Reception  Devices 
Rule  (OTARD)  in  §  1.4000  of  this 
chapter  shall  apply  to  the  receive-only 
MVDDS  antennas  at  subscribers'  homes 
or  offices. 

§101.1437    MVDDS  licenses  subiect  to 
competitive  bidding. 

Mutually  exclusive  initial 
applications  for  MVDDS  licenses  in  the 
12.2-12.7  GHz  band  are  subject  to 
competitive  bidding  procedures.  The 
procedures  set  forth  in  part  1 ,  subpart  Q, 
of  this  chapter  will  apply  unless 
otherwise  provided  in  this  part. 

§101.1438    Designated  entities. 

(a)  Eligibility  for  small  business 
provisions. 

(1)  A  very  small  business  is  an  entity 
that,  together  with  its  controlling 
interests  and  affiliates,  has  average 
annual  gross  revenues  not  exceeding  $3 
million  for  the  preceding  three  years. 

(2)  A  small  business  is  an  entity  that, 
together  with  its  controlling  interests 
and  affiliates,  has  average  annual  gross 
revenues  not  exceeding  $15  million  for 
the  preceding  three  years. 

(3)  An  entrepreneur  is  an  entity  that, 
together  with  its  controlling  interests 
and  affiliates,  has  average  annual  gross 
revenues  not  exceeding  $40  million  for 
the  preceding  three  years. 

(4)  For  purposes  of  determining 
whether  an  entity  meets  any  of  the 
definitions  set  forth  in  paragraphs  (a)(1), 
(a)(2),  or  (a)(3)  of  this  section,  the  gross 
revenues  of  the  entity,  its  controlling 
interests  and  affiliates  shall  be 
considered  in  the  manner  set  forth  in 

§  1.2110(b)  and  (c)  of  this  chapter. 

(5)  A  consortiimi  of  very  small   ' 
businesses  is  a  conglomerate 
organization  formed  as  a  joint  venture 
between  or  among  mutually 
independent  business  firms,  each  of 
which  individually  satisfies  the 
definition  in  paragraph  (a)(1)  of  this 
section.  A  consortium  of  small 
businesses  is  a  conglomerate 
organization  formed  as  a  joint  ventiu-e 
between  or  among  mutually 
independent  business  firms,  each  of 
which  individually  satisfies  the 
definition  in  paragraph  (a)(2)  of  this 
section.  A  consortium  of  entrepreneurs 
is  a  conglomerate  organization  formed 
as  a  joint  venture  between  or  among 
mutually  independent  business  firms, 
each  of  which  individually  satisfies  the 
definition  in  paragraph  (a)(3)  of  this 
section.  Where  an  applicant  or  licensee 
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is  a  consortium  of  small  businesses  (or 
very  small  businesses  or  entrepreneurs), 
the  gross  revenues  of  each  small 
business  (or  very  small  business  or 
entrepreneur)  shall  not  be  aggregated. 

(b)  Bidding  credits.  A  winning  bidder 
that  qualifies  as  a  very  small  business  or 
i  L,  consortium  of  very  small  businesses  as 


defined  in  this  section  may  use  the 
bidding  credit  specified  in 
§  1.2110(f)(2)(i)  of  this  chapter.  A 
winning  bidder  that  qualifies  as  a  small 
business  or  a  consortiimi  of  small 
businesses  as  defined  in  this  section 
may  use  the  bidding  credit  specified  in 
§  1.2110(f)(2)(ii)  of  this  chapter.  A 


winning  bidder  that  qualifies  as  an 
entrepreneur  or  a  consortium  of 
entrepreneurs  as  defined  in  this  section 
may  use  the  bidding  credit  specified  in 
§  1.2110(f)(2)(iii)  of  Uiis  chapter. 

[FR  Doc.  01-1905  Filed  1-23-01;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Office  Of  the  Secretary 

Intergovemmental  Advisory 
Committee  (lAC) 

AGENCY:  Office  of  the  Secretary,  USDA. 
ACTKm:  Notice  of  advisory  committee 
reestablishment. 

SUMMARY:  In  response  to  the  continued 
need  of  the  U.S.  Department  of 
Agricuhure  and  the  U.S.  Department  of 
the  Interior  for  advice  on  coordination 
and  implementation  of  the  Record  of 
Decision  (ROD)  of  April  13, 1994,  for 
Management  of  Habitat  for  Late- 
Successional  and  Old-Growth  Forest 
Related  Species  Within  the  Range  of  the 
Northern  Spotted  Owl,  the  Departments 
have  reestablished  the 
Intergovemmental  Advisory  Committee 
(lAC).  The  purpose  of  the  lAC  is  to 
provide  intergovemmental  advice  on 
coordinating  the  implementation  of  the 
ROD.  The  lAC  provides  advice  and 
reconmiendations  to  promote 
integration  and  coordination  of  forest 
management  activities  among  Federal 
and  non-Federal  entities. 
FOn  FURTHER  INFORMATIOM  CONTACT: 
Jonathan  Stephens,  Planning  Specialist, 
Forest  Service,  USDA,  (202)  205-0948. 
SUf>PI^MENTARY  MFORMATION:  Pursuant 
to  the  Federal  Advisory  Committee  Act 
(5  U.S.C.  App.),  notice  is  hereby  given 
that  the  U.S.  Department  of  Agriculture 
in  consultation  with  the  Department  of 
the  Interior  has  reestablished  the  lAC  to 
the  Regional  Interagency  Executive 
Committee  (RIEC).  The  purpose  of  the 
RIEC  is  to  facilitate  the  coordinated 
implementation  of  the  ROD  of  April  13, 
1994.  The  RIEC  consists  of 
representatives  of  the  following  Federal 
agencies:  the  Forest  Service,  Bureau  of 
Land  Management,  U.S.  Fish  and 
Wildlife  Service,  National  Marine 
Fisheries  Service,  National  Park  Service, 
Bureau  of  Indian  Affairs,  Environmental 
Protection  Agency,  U.S.  Army  Corps  of 


Engineers,  Natural  Resource 
Conservation  Service,  Forest  Service 
Research,  Environmental  Protection 
Agency  Research,  and  U.S.  Geological 
Survey  Biological  Resources  Division. 
The  purpose  of  the  LAC  is  to  advise  the 
RIEC  on  coordinating  the 
implementation  of  the  ROD.  The  lAC 
provides  advice  and  recommendations 
to  promote  integration  and  coordination 
of  forest  management  activities  among 
Federal  and  non-Federal  entities. 

The  lAC  is  considered  to  be  in  the 
public  interest  in  connection  with  the 
duties  and  responsibilities  of  the 
managing  agencies  for  developing  an 
ecosystem  management  approach  that  is 
consistent  with  statutory  authority  for 
land  use  planning.  Ecosystem 
management  at  the  province  level 
requires  improved  coordination  among 
the  governmental  entities  responsible 
for  land  management  decisions  and  the 
public  those  agencies  serve. 

The  chairing  responsibility  of  the  LAC 
will  alternate  annually  between  the 
Forest  Service  and  the  Bureau  of  Land 
Management  representative.  The 
Executive  Director,  Regional  Ecosystem 
Office,  will  serve  as  the  designated 
federal  official  under  sections  10(e)  and 
(f)  of  the  Federal  Advisory  Committee 
Act  (5  U.S.C.  AFP.). 

The  renewal  of  the  lAC  does  not 
require  an  amendment  of  Bureau  of 
Land  Management  or  Forest  Service 
planning  documents  because  the 
reestablishment  does  not  affect  the 
standards  and  guidelines  or  land 
allocations.  The  Bureau  of  Land 
Management  and  the  Forest  Service  will 
give  further  notice,  as  needed,  of 
additional  actions  or  adjustments  when 
implementing  interagency  coordination, 
public  involvement,  and  other  aspects 
of  the  ROD. 

Equal  opportimity  practices  are 
followed  in  all  appointments  to  the 
advisory  committee.  To  ensure  that  the 
recommendations  of  the  lAC  have  taken 
into  account  the  needs  of  diverse  groups 
served  by  the  Departments,  membership 
includes  to  the  extent  practicable 
individuals  with  demonstrated  ability  to 
represent  minorities,  women,  persons 
with  disabilities,  and  senior  citizens. 

Dated:  )anuary  12.  2001. 
Paul  W.  Fiddick. 

Assistant  Secretary  for  Administration. 
[FR  Doq.  01-2123  Filed  1-23-01;  8:45  am] 
BIUMO  COOe  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Healtii  Inspection 
Service 

[DockM  No.  00-1 2»-l] 

Draft  Guidelines  for  Testing  of 
Residual  Formaldeityde  (VICH  Topic 
GI.25)  and  Testing  of  Residual 
Moisture  (VICH  Topic  GL26) 

agency:  Animal  and  Plant  Liealth 
Inspection  Service,  USDA. 
ACTION:  Notice  of  availability  and 
request  for  comments. 

SPMMARY:  Two  draft  guidelines,  titled 
"Testing  of  Residual  Formaldehyde" 
and  "Testing  of  Residual  Moisture," 
have  been  developed  by  the 
International  Cooperation  on 
Harmonization  of  Requirements  for 
Registration  of  Veterinary  Medicinal 
Products  (VICH).  These  draft  guidelines 
provide,  respectively,  general 
requirements  for  residual  formaldehyde 
and  residual  moisture  testing.  Because 
the  guidelines  apply  to  final  product 
testing  for  formaldehyde-containing 
veterinary  vaccines  and  final  product 
testing  for  residual  moisture  in 
veterinary  vaccines  regulated  by  the 
Animal  and  Plant  Health  Inspection 
Service  under  the  Virus-Serum-Toxin 
Act,  we  are  requesting  comments  on  the 
scope  of  each  guideline  and  its 
provisions  so  that  we  may  include  any 
relevant  public  input  on  the  draft  in  the 
agency's  comments  to  the  VICH  Steering 
Conunittee. 

DATES:  We  invite  you  to  comment  on  the 
draft  guidelines.  We  will  consider  all 
comments  that  we  receive  by  March  26, 
2001. 

ADDRESSES:  Please  send  four  copies  of 
your  comment  (an  original  and  three 
copies)  to:  Docket  No.  00-123-1, 
Regulatory  Analysis  and  Development, 
PPD.  APHIS.  Suite  3C03,  4700  River 
Road  Unit  118.  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  00-123-1. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington.  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
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help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  mles,  are 
available  on  the  Internet  at  http:// 
www.aphis.usda  .gov/ppd/md/ 
webrepor.html. 

You  may  request  a  copy  of  the  draft 
guideline  "Testing  of  Residual 
Formaldehyde"  by  writing  to  Mr.  P. 
Frank  Ross,  USDA.  APHIS,  VS.  National 
Veterinary  Services  Laboratories.  1800 
Dayton  Road.  Ames.  LA  50010,  or  by 
calling  (515)  663-8397.  You  may 
request  a  copy  of  the  draft  guideline 
"Testing  of  Residual  Moisture"  by 
writing  to  Mr.  Gerald  G.  Christiansen. 
USDA.  APHIS.  VS.  Center  for  Veterinary 
Biologies  Laboratories,  1800  Dayton 
Road,  Ames,  LA  50010,  or  by  calling 
(515)  663-7416.  Both  draft  guidelines 
are  also  available  on  the  internet  at 
http://www.aphis.usda.gov/vs/cvb/lpd/ 
notices. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  regarding  VICH,  contact  Dr. 
Richard  E.  Hill,  Director,  Licensing  and 
Policy  Development,  USDA,  APHIS,  VS, 
CVB-LPD,  510  South  17th  Street,  Suite 
104,  Ames,  LA  50010;  (515)  232-5785. 
For  information  regarding  the  draft 
guideline  "Testing  of  Residual 
Formaldehyde,"  contact  Mr.  P.  Frank 
Ross,  USDA,  APHIS.  VS,  National 
Veterinary  Services  Laboratories,  1800 
Dayton  Road,  Ames,  LA  50010,  (515) 
663-8397.  For  information  regarding  the 
draft  guideline  "Testing  of  Residual 
Moisture,"  contact  Mr.  Gerald  G. 
ChrisUanson,  USDA.  APHIS,  VS,  Center 
for  Veterinary  Biologies  laboratories, 
1800  Dayton  Road.  Ames,  lA  50010; 
(515) 663-7416. 

SUPPLEMENTARY  INFORMATION:  The 
International  Cooperation  on 
Harmonization  of  Technical 
Requirements  for  the  Registration  of 
Veterinary  Medicinal  Products  (VICH)  is 
a  unique  project  that  brings  together  the 
regulatory  authorities  of  the  European 
Union,  Japan,  and  the  United  States  and 
representatives  from  the  animal  health 
industry  in  the  three  regions.  The 
purpose  of  VICH  is  to  harmonize 
technical  requirements  for  veterinary 
products  (both  drugs  and  biologies). 
Regulatory  authorities  and  industry 
experts  from  Australia  and  New  Zealand 
participate  in  an  observer  capacity.  The 
VICH  initiative  is  conducted  under  the 
auspices  of  the  International  Office  of 
Epizootics.  The  World  Federation  of  the 
Animal  Health  hidustry  (COMISA,  the 
Confederation  Mondiale  de  L'Industrie 
de  la  Sante  Animale)  provides  the 


secretarial  and  administrative  support 
for  VICH  activities. 

The  United  States  Government  is 
represented  in  VICH  by  the  Food  and 
Dmg  Administration  (FDA)  and  the 
Animal  and  Plant  Health  Inspection 
Service  (APHIS).  The  FDA  provides 
expertise  regarding  veterinary  drugs, 
while  APHIS  fills  a  corresponding  role 
for  veterinary  biological  products.  As 
VICH  members,  APHIS  and  FDA 
participate  in  efforts  to  enhance 
harmonization  and  have  expressed  their 
commitment  to  seeking  scientifically 
based  harmonized  technical 
requirements  for  the  development  of 
veterinary  drugs  and  biological 
products.  One  of  the  goals  of 
harmonization  is  to  identify  and  reduce 
the  differences  in  technical 
requirements  for  veterinary  drugs  and 
biologies  among  regulatory  agencies  in 
different  countries. 

The  first  of  the  draft  documents  that 
are  the  subject  of  this  notice,  "Testing 
of  Residual  Formaldehyde"  (VICH 
Topic  GL25),  has  been  made  available 
by  the  VICH  Steering  Committee  for 
comments  by  interested  parties.  The 
guideline  is  intended  to  provide  general 
requirements  for  residual  formaldehyde 
testing.  Because  the  guideline  would 
apply  to  some  veterinary  biological 
products  regulated  by  APHIS  xmder  the 
Vims-Senmi-Toxin  Act — particularly 
with  regard  to  final  product  testing  for 
residual  formaldehyde — we  are 
requesting  comments  on  its  provisions 
so  that  we  may  include  any  relevemt 
comments  on  the  draft  in  the  agency's 
comments  to  the  VICH  Steering 
Committee. 

The  second  draft  document,  "Testing 
of  Residual  Moisture"  (VICH  Topic 
GL26),  has  also  been  made  available  by 
the  VICH  Steering  Committee  for 
comments  by  interested  parties.  The 
guideline  is  intended  to  provide  general 
requirements  for  residual  moisture 
testing.  Again,  because  the  guideline 
would  apply  to  some  veterinary 
biological  products  regulated  by  APHIS 
under  the  Vims-Senun-Toxin  Act — 
particularly  with  regard  to  final  product 
testing  for  residual  moisture — we  are 
requesting  comments  on  its  provisions 
so  that  we  may  include  any  relevant 
comments  on  the  draft  in  the  agency's 
comments  to  the  VICH  Steering 
Committee. 

The  two  draft  documents  reflect, 
respectively,  current  APHIS  thinking  on 
the  testing  of  veterinary  vaccines  for 
formaldehyde  and  for  residual  moisture. 
In  accordance  with  the  VICH  process, 
once  a  final  draft  of  each  dociunent  has 
been  approved,  the  guideline  will  be 
recommended  for  adoption  by  the 
regulatory  bodies  of  the  European 


Union,  Japan,  and  the  United  States.  As 
with  all  VICH  documents,  each  final 
guideline  will  not  create  or  confer  any 
rights  for  or  on  any  person  and  will  not 
operate  to  bind  APHIS  or  the  public. 
Finder,  the  VICH  guidelines 
specifically  provide  for  the  use  of 
alternative  approaches  if  those 
approaches  satisfy  applicable  regulatory 
requirements. 

Ultimately,  APHIS  intends  to  consider 
the  VICH  Steering  Committee's  final 
guidance  documents  for  use  by  U.S. 
veterinary  biologies  licensees, 
permittees,  and  applicants.  In  addition, 
APHIS  may  consider  the  use  of  each 
final  guideline  as  the  basis  for  proposed 
amendments  to  its  regulations  in  9  CFR 
chapter  I,  subchapter  E  (Viruses, 
Serums,  Toxins,  and  Analogous 
Products:  Organisms  and  Vectors). 
Because  we  anticipate  that  applicable 
provisions  of  the  final  versions  of 
"Testing  of  Residual  Formaldehyde" 
and  "Testing  of  Residual  Moisture"  may 
be  introduced  into  APHIS'  veterinary 
biologies  regulatory  program  in  the 
future,  we  encourage  your  comments  on 
the  draft  versions  of  those  documents. 

Authority:  21  U.S.C.  151  et  seq. 

Done  in  Washington,  DC.  this  18th  day  of 
January  2001. 

Bobby  R.  Acord, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
(FR  Doc.  01-2165  Filed  1-23-01;  8:45  am) 
BHJJNG  COOE  3410-34-U 


DEPARTMEMT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

TV-16  Ciieniere  Au  Tigre  Shoreline 
Protection  Demonstration  Project, 
Vermilion  Parish,  LA 

AGENCY:  Natural  Resources 
Conservation  Service,  Agriculture. 
ACTION:  Notice  of  a  finding  of  no 
significant  impact. 

SUMMARY:  Pursuant  to  Section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969:  the  Council  on 
Environmental  Quality  Guidelines  (40 
era  Part  1500);  and  the  Natural 
Resources  Conservation  Service 
Guidelines  (7  CFR  Part  650);  the  Natural 
Resources  Conservation  Service,  U.S. 
Department  of  Agriculture,  gives  notice 
that  an  Environmental  Impact  Statement 
is  not  being  prepared  for  the  Cheniere 
Au  Tigre  Shoreline  Protection 
Demonstration  Project,  Vermilion 
Parish,  Louisiana. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  W.  Gohmert,  State 
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Conservationist,  Natural  Resources 
Conservation  Service,  3737  Government 
Street,  Alexandria,  Louisiana  71302; 
Telephone  number  (337)  473-7751. 
SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  the 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Donald  W.  Gohmert,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
Environmental  Impact  Statement  is  not 
needed  for  this  project. 

This  project  proposes  to  reduce  the 
erosion  rates  of  the  shoreline  at 
Cheniere  Au  Tigre  by  constructing  a 
series  of  segmented,  rock  breakwaters. 
This  project  will  provide  protection  to 
approximately  75  acres  of  brackish 
marsh,  upland  shrub/scrub,  and 
unpland  forest  against  loss. 

The  notice  of  a  Finding  of  No 
Significant  hnpact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
federal,  state,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Donald  W.  Gohmert. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

Donald  W.  Gohmert, 

State  Conservationist. 

(PR  Doc.  01-1886  Filed  1-23-01;  8:45  am) 

aUMO  CODE  3410-1«-lt 


DEPARTMENT  OF  AGRICULTURE 


Rural  Utilities  Service 

Notice  of  Finding  of  No  Significant 
Impact 

agency:  Rural  Utilities  Service.  USDA. 
ACTION:  Notice  of  finding  of  no 
significant  impact. 

SUMMARY:  Notice  is  hereby  given  that 
the  Rural  Utilities  Service  (RUS),  has 
made  a  finding  of  no  significant  impact 
(FONSI)  regarding  its  approval  of  ft'ont 
end  financing  for  purchase  of 
combustion  turbines  by  borrowers  prior 
to  the  completion  of  a  site  specific 
environmental  review. 
FOR  INFORMATION  CONTACT:  Lawrence  R. 
Wolfe,  Engineering  and  Environmental 
Staff,  Rural  Utilities  Service,  Stop  1571, 
1400  Independence  Avenue,  SW., 
Washington,  DC  20250-1571,  telephone 


(202)  720-1784.  The  E-mail  address  is 
lwolfe@rus.usda.gov. 

SUPPLEMENTARY  INFORMATION:  On 
December  11,  2000,  the  Rural  Utilities 
Service  (RUS)  issued  a  programmatic 
analysis  that  reconciles  RUS  procedural 
requirements  for  environmental  analysis 
with  the  emerging  needs  of  a 
deregulating  electric  utility  industry. 

No  potential  significant  impacts 
resulting  from  the  implementation  of 
this  proposed  action  have  been 
identified.  Therefore,  RUS  has 
determined  that  this  finding  of  no 
significant  impact  fulfills  its  obligations 
under  the  National  Environmental 
Policy  Act,  as  amended  (42  U.S.C.  4321 
et  seq.),  the  Council  on  Environmental 
Quality  Regulations  (40  CFR  parts  1500- 
1508).  and  RUS"  Environmental 
Policies  and  Procedures  (7  CFR  part 
1794)  for  the  proposed  action. 

RUS  has  determined  that  its  action 
will  not  have  a  significant  impact  on  the 
quality  of  the  human  environment. 
Therefore,  an  environmental  impact 
statement  will  not  be  prepared  for  this 
action. 

Dated:  January  18,  2001. 
Blaine  0.  Stodcton,  Jr., 
Assistant  Administrator-Electric  Rural 
Utilities  Service. 
(FR  Doc.  01-2154  Filed  1-23-01;  8:45  am] 

aUJNG  cow  3410-1S-* 


DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

Georgia  Transmission  Corporation; 
Notice  of  Hnding  of  No  Significant 
Impact 

agency:  Rural  Utilities  Service,  USDA. 
ACTION:  Notice  of  finding  of  no 
significant  impact. 

summary:  Notice  is  hereby  given  that 
the  Rural  Utilities  Service  (RUS)  has 
made  a  finding  of  no  significant  impact 
(FONSI)  with  respect  to  a  request  from 
Georgia  Transmission  Corporation  for 
assistance  from  the  RUS  to  finance  the 
construction  of  a  230  kV  transmission 
line  in  Cobb  County,  Georgia. 
FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Quigel.  Environmental  Protection 
Specialist,  Engineering  and 
Environmental  Staff,  RUS,  Stop  1571, 
1400  Independence  Avenue,  SW., 
Washington,  DC  20250-1571,  telephone 
(202)  720-0468,  e-mail  at 
bquigel@rus.usda.gov. 

SUPPLEMENTARY  INFORMATION:  The 
project  will  consist  of  a  230  kV  electric 
transmission  line  that  will  interconnect 
the  existing  South  Acworth  Substation 


and  the  existing  Hawkins  Store  Road 
Substation.  It  will  be  7.1  miles  long  and 
will  be  located  near  Acworth  and 
Kennesaw,  Georgia,  in  northern  Cobb 
County.  The  transmission  line  will 
require  a  25  to  35-foot  wide  corridor 
adjacent  to  existing  rights-of-way  such 
as  roads  and  railroads.  Where  the 
transmission  line  will  not  be  adjacent  to 
an  existing  right-of-way,  a  100-foot  wide 
corridor  will  be  necessary.  The 
transmission  line  will  be  suspended  via 
concrete  or  steel  single-pole  structures 
which  will  support  three  conductors 
and  an  overhead  groimd  wire.  The 
support  structures  will  average  75  to  80 
feet  in  height  and  will  be  spaced 
approximately  500  to  600  feet  apart. 

Copies  of  the  FONSI  are  available  for 
review  at,  or  can  be  obtained  from,  RUS 
at  the  address  provided  herein  or  from 
Ms.  Susan  Ingall,  Georgia  Transmission 
Corporation,  2100  East  Exchange  Place. 
Tucker,  Georgia  30085-2088,  telephone 
(770)  270-7425.  Susan's  e-mail  address 
is  susan.ingall@gatrans.com. 

Dated:  January  17.  2001. 
Blaine  D.  Stockton, 

Assistant  Administrator,  Electric  Program. 
[FR  Doc.  01-2153  Filed  1-23-01;  8:45  am) 

BILUNO  COOE  3410-1S-P 


DEPARTMENT  OF  COMMERCE 
P.O.  01 1901  A] 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Coitunerce  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency.  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Management  and  Oversight  of 
the  National  Estuarine  Research  Reserve 
System. 

Fonn  Numberis):  None. 

OMB  Approval  Number.  0648-0121. 

Type  of  Request  Regular  submission. 

Burden  Hours:  14,180. 

Number  of  Respondents:  27. 

Average  Hours  Per  Response:  2,000 
hours  for  a  management  plan;  2,000 
hours  for  a  site  nomination;  15  hours  for 
an  annual  report/work  plan;  and  2  hours 
for  a  categorical  exclusion  checklist,  for 
comments  from  a  state  Historic 
Preservation  Office,  for  a  preliminary 
engineering  report  for  projects  involving 
construction,  or  for  a  Federal 
Consistency  Certification. 

Needs  and  Uses:  The  National 
Estuarine  Research  Reserve  System 


Federal  Register /Vol.  66.  No.  16  /  Wednesday,  January  24,  2001 /Notices 


7617 


consists  of  carefully-selected  estuarine 
areas  of  the  U.S.  that  are  designated, 
preserved,  and  managed  for  research 
and  educational  purposes.  Information 
is  needed  from  states  to  review 
proposed  designations.  Sites  selected 
must  develop  management  plans. 
Grantees  must  submit  annual  work 
plans/reports. 

Affected  Public:  State,  Local,  or  Tribal 
Government. 

Frequency:  On  occasion,  annual. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer.  David  Rostker, 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Clayton, 
Departmental  Forms  Clearance  Officer, 
(202)  482-3129,  Department  of 
Commerce,  Room  6086,  14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230  (or  via  the  Internet  at 
MClayton@doc.gov). 

Wntten  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated;  January  17,  2001 

Gwellnar  Banks, 

Management  Analyst.  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  01-2121  Filed  1-23-01;  8:45  am) 

BILUNQ  COOE  3S1(MW-S 


DEPARTMENT  OF  COMMERCE 
international  Trade  Administration 

[A-1 22-823] 

Final  Determination  of  Circumvention 
of  the  Antidumping  Order:  Cut-to- 
l.engtti  CartxMi  Steel  Plate  From 
Canada 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Conmierce. 
ACTION:  Notice  of  final  determination  of 
circmnvention  of  the  antidumping 
order:  Cut-to-length  carbon  steel  plate 
from  Canada. 

SUMMARY:  We  have  determined  that 
imports  of  certain  cut-to-length  carbon 
steel  plate  products,  known  as  grader 
blade  and  draft  key  steel,  falhng  within 
the  physical  dimensions  outlined  in  the 
scope  of  the  order,  and  containing  a 
minimum  of  both  0.0008  percent  boron 
by  weight  and  0.55  percent  carbon  by 
weight,  and  produced  by  Co-Steel 
Lasco,  hic.  ("CSL")  and  Gerdau  MRM 
Steel  ("MRM"),  are  circumventing  the 


antidumping  duty  order  on  cut-to-length 
carbon  steel  plate  from  Canada  (58  FR 
44162,  August  19,  1993). 
EFFECTIVE  DATE:  January  24,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Panfeld,  or  Rick  Johnson, 
Enforcement  Group  HI,  Office  9,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  1401  Constitution  Avenue, 
NW.,  Washington,  DC  20230,  telephone 
202-482-0172  (Panfeld)  or  202-482- 
3818  (Johnson),  fax  202-482-1388. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930  ("the 
Act")  are  references  to  the  provisions 
effective  January  1,  1995,  the  effective 
date  of  the  amendments  made  to  the  Act 
by  the  Uruguay  Roimd  Agreements  Act 
("URAA").  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  at  19  CFR  part  351  (2000). 

Scope  of  the  Order 

The  scope  language  contained  in  the 
final  determination  and  antidumping 
duty  order  describes  the  covered 
merchandise  as  follows: 

Certain  Cut-to-Length  Carbon  Steel  Plate 

These  products  include  hot-rolled  carbon 
steel  universal  mill  plates  (i.e..  nat-rolled 
products  rolled  on  four  faces  or  in  a  closed 
box  pass,  of  a  width  exceeding  150 
millimeters  but  not  exceeding  1,250 
millimeters  and  of  a  thickness  of  not  less 
than  4  millimeters,  not  in  coils  and  without 
patterns  in  relieO,  of  rectangular  shape, 
neither  clad,  plated  nor  coated  with  metal, 
whether  or  not  painted,  varnished,  or  coated 
with  plastics  or  other  nonmetallic 
substances;  and  certain  hot-rolled  carbon 
steel  flat-rolled  products  in  straight  lengths, 
of  rectangular  shape,  hot  rolled,  neither  clad, 
plated,  nor  coated  with  metal,  whether  or  not 
painted,  varnished,  or  coated  with  plastics  or 
other  nonmetallic  substances,  4.75 
millimeters  or  more  in  thickness  and  of  a 
width  which  exceeds  150  millimeters  and 
measures  at  least  twice  the  thickness,  as 
currently  classifiable  in  the  HTS  under  item 
numbers  7208.31.000.  7208.32.000, 
7208.33.1000,  7208.33.5000,  7208.41.000. 
7208.42.000,  7208.43.0000,  7208.90.0000, 
7210.70.3000,  7210.90.9000,  7211.11.0000, 
7211.12.0000,  7211.21.0000,  7211.22.0045, 
7211.90.0000,  7212.40.1000,  7212.40.5000, 
and  7212.50.0000.  Included  in  this 
investigation  is  flat-rolled  products  of 
nonrectangular  cross-section  where  such 
cross-section  is  achieved  subsequent  to  the 
rolling  process  (i.e.,  products  which  have 
been  "worked  after  rolling") — for  example, 
products  which  have  been  beveled  or 
rounded  at  the  edges.  Excluded  from  this 
investigation  is  grade  X-70  plate. 

Although  the  Harmonized  Tariff  Schedule 
of  the  United  States  (HTS)  subheadings  are 


provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

See,  e.g.,  Antidumping  Duty  Orders: 
Certain  Corrosion-Resistant  Carbon 
Steel  Flat  Products  and  Certain  Cut-to- 
Length  Carbon  Steel  Plate  From  Canada. 
58  FR  44162  (August  19,  1993). 

Scope  of  the  Anticircumvention  Inquiry 

The  merchandise  subject  to  this 
inquiry  is  certain  cut-to-length  plate, 
commonly  known  as  grader  blade  and 
draft  key  steel,  made  of  in-scope  high 
carbon  steel  to  which  a  small  amount  of 
boron  (minimum  0.0008  percent  boron 
by  weight)  has  been  added,  falling 
within  the  physical  dimensions 
outlined  in  the  scope  of  the  order.  High 
carbon  steel  is  defined  as  steel  of  AISI 
or  SAE  grades  1050,  1152.  or  1552,  or 
higher,  i.e.,  carbon  steels  that  may 
contain  0.55  percent  or  more  carbon  by 
weight.  "Grader  blade"  steel  is  typically 
used  in  grading  equipment  such  as 
bulldozers  and  snowplows.  "Draft  key" 
steel  is  used  specifically  to  make 
locking  mechanisms  for  raifroad 
couplings.  Unless  otherwise  indicated, 
the  terms  "boron-added  grader  blade 
and  draft  key  carbon  steel",  "boron- 
added  steel  for  use  in  grader  blades  and 
draft  keys",  and  "boron-added  steel"  are 
synonymous  for  the  purpose  of  this 
notice. 

We  also  wish  to  correct  an  incorrect 
HTS  number  cited  in  the  Preliminary 
Determination.  The  correct  HTS 
numbers  for  this  merchandise  are: 
7225.40.30.50  and  7226.91.50.00. 

Court  Holdings  Relating  to  This  Inquiry 

In  a  prior  scope  decision,  issued  to 
the  parties  on  January  16, 1998,  the 
Department  foimd  that,  based  on 
statements  in  the  petition,  the  scope  of 
the  original  order  did  not  cover  grader 
blade  steel  and  draft  key  steel  produced 
with  0.0008  percent  boron  or  more  by 
weight  ("boron-added  carbon  steel"), 
the  merchandise  in  question  in  this 
inquiry.  Respondents  argued  at 
initiation  that  by  finding  that  the 
product  is  outside  the  scope  of  the 
order,  the  Department  may  not  initiate 
a  "minor  alterations"  anticircumvention 
inquiry,  citing  the  decision  of  the  CIT  in 
Wheatland  Tube  Co.  v.  United  States, 
973  F.Supp.  149  (CIT  1997).  See, 
Initiation  of  Anticircumvention  Inquiry 
on  Antidumping  Duty  Order,  63  FR 
29179.  19181  (1998). 

Since  the  time  of  initiation,  the 
United  States  Court  of  Appeals  for  the 
Federal  Circuit  ("CAFC")  has  clarified 
the  law  in  this  area.  In  Wheatland  Tube 
Co.  V.  United  States,  161  F.3d  1365 
(Fed.  Cir.  1998)  [Wheatland),  the  CAFC 
held  that,  under  the  facts  of  that  case. 
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an  anticircumvention  inquiry  was  not 
appropriate.  However,  the  appellate 
court  also  detennined  that  "(i)n  essence, 
section  1677j(c)  includes  within  the 
scope  of  an  antidumping  order  products 
that  are  so  insignificantly  changed  from 
a  covered  product  that  they  should  be 
considered  within  the  scope  of  the  order 
even  though  the  alterations  remove 
them  from  the  order's  literal  scope. "  See 
Wheatland,  161  F.3d  at  1371.  Thus, 
under  Wheatland,  the  Department  may 
properly  inquire  whether,  although  the 
merchandise  in  question  is  outside  the 
order's  literal  scope,  the  merchandise 
has  been  altered  from  an  in-scope 
product  in  such  a  minor  way  that  it 
should  be  considered  within  the  scope 
of  the  order. 

Prior  to  this  holding  of  the  Court  of 
Appeds  in  Wheatland,  parties  sought  to 
enjoin  this  inquiry,  arguing  that  the 
Department  was  prohibited  irom.  taking 
any  action  under  the  minor  alterations 
provision  in  cases  where  the  product 
fell  outside  of  the  scope  of  the  relevant 
order  as  a  result  of  the  alteration. 
Additionally,  after  the  issuance  of  the 
Coiirt  of  Appeals  decision  in 
Wheatland,  respondents  argued  before 
the  err  that  the  decision  supported 
their  interpretation  of  the  minor 
alterations  provision,  and  that  the 
Department  should  be  enjoined  from 
conducting  further  proceedings.  In 
response  to  these  argiunents,  the  CTT  in 
this  case  issued  a  preliminary 
injunction  on  December  16, 1998, 
without  opinion  or  other  explanation, 
prohibiting  further  continuation  of  the 
inquiry.  See  Co-Steel  Lasco  v.  United 
States.  Court  No.  98-08-02684.  The  CTT 
subsequently  issued  its  findings  of  fact 
and  conclusions  of  law  in  an 
unpublished  order  dated  March  9, 1999. 
Petitioners  appealed  from  this 
injunction. 

At  the  same  time  that  the  Court  of 
Appeals  was  considering  this  issue  in 
this  case,  it  was  considering  the  same 
issue  in  Nippon  Steel  Corp.  v.  United 
States  (Nippon),  a  case  involving  a 
circumvention  inquiry  with  virtually 
identical  tacXs:  an  allegation  of  addition 
of  minute  amounts  of  boron  to  carbon 
steel, ^  and  an  injunction  issued  by  the 
err  based  upon  respondents'  reading  of 
the  Wheatland  opinion.  219  F.Sd  1348 
(Fed.  Cir.,  July  26.  2000).  In  Nippon,  the 
Court  of  Appeals  clarified  the  issue  and 
rejected  the  injunction  issued  by  the 
err.  Specifically,  the  Court  of  Appeals 
clarified  that  the  holding  of  Wheatland 
was  limited  to  situations  in  which  the 


^  See.  Corrosion-Resistant  txirbon  Steel  Flat 
Products  from  Japan:  Initiation  of 
Anticircumvention  Inquiry  on  Antidumping  Duty 
Order.  63  Fed.  Reg.  58364  (Oct.  30. 1998). 


result  of  the  alteration  was  a  product 
which  was  well-known  before  the  order 
was  issued  and  which  was  explicitly 
excluded  from  the  order.  By  contrast, 
the  investigation  in  issue  in  Nippon 
{and  similarly  in  this  case)  involves  a 
product  (boron-added  carbon  steel) 
which  was  not  a  well-known  product 
prior  to  the  order  and  was  not 
"specifically  excluded"  from  the 
original  scope.  Indeed,  petitioners  had 
alleged  in  Nippon  that  because  the 
minute  amoimts  of  boron  have  no  effect 
on  the  steel,  the  product  does  not 
appear  to  have  any  commercial  or 
metallurgical  justification  other  than 
circumvention  of  the  order  (an 
allegation  which  we  have  confirmed  in 
this  case).  Thus,  although  the  boron- 
added  carbon  steel  was  technically 
outside  the  order,  the  Court  held  that 
the  circiunvention  inquiry  could 
proceed. 

Based  upon  the  court's  opinion  in 
Nippon,  the  Court  of  Appeals  also 
rejected,  without  opinion,  the 
injunction  of  the  present  iiiquiry.  See 
Co-Steel  Lasco  v.  United  States,  9»- 
1339  (September  22,  2000).  As  a  result, 
the  err  dismissed  the  complaint  of 
respondents  on  October  12,  2000.  and 
the  Department  continued  this  inquiry. 

Anal3r8is  of  Comments  Received 

All  issues  raised  in  the  case  briefs  by 
parties  to  this  inquiry  are  addressed  in 
the  "Issues  and  Decision  Memorandum" 
("Decision  Memo")  from  Joseph  A. 
Spetrini,  Deputy  Assistant  Secretary  for 
Import  Administration  to  Troy  H.  Cribb, 
Assistant  Secretary  for  Import 
Administration,  dated  January  10,  2001, 
which  is  hereby  adopted  by  this  notice. 
A  list  of  the  issues  which  parties  have 
raised  and  to  which  we  have  responded, 
all  of  which  are  in  the  Decision  Memo, 
is  attached  to  this  notice  as  an 
Appendix.  Parties  can  find  a  complete 
discussion  of  all  issues  raised  in  these 
reviews  and  the  corresponding 
recommendations  in  this  public 
memorandiun  which  is  on  file  at  the 
U.S.  Department  of  Commerce,  in  the 
Central  Records  Unit,  in  room  B-099.  In 
addition,  a  complete  version  of  the 
Decision  Memo  is  accessible  in  B-099 
and  on  the  Web  at  http://ia.ita.doc.gov. 
The  paper  copy  and  electronic  version 
of  the  Decision  Memorandiun  are 
identical  in  content. 

Final  Ruling 

As  a  result  of  our  inquiry,  we 
determine  that  exports  of  boron-added 
grader  blade  and  draft  key  steel  from 
Canada  produced  by  CSL  and  MRM  are 
circiunventing  the  antidiunping  order 
on  certain  cut-to-length  carbon  steel 
plate  from  Canada.  While  carbon  steel 


plate  products  containing  over  0.0008 
percent  boron  by  weight  are,  by 
definition,  technically  outside  the  literal 
scope  of  the  antidumping  duty  order, 
we  have  determined  that,  pursuant  to 
the  "minor  alterations"  provision  of  the 
statute,  it  is  appropriate  to  include  the 
putatively  out-of-scope  boron-added 
steel,  which  is  the  subject  of  this 
inquiry,  in  the  class  or  kind  of 
merchandise  subject  to  the  order  on  cut- 
to-length  carbon  steel  plate.  See  section 
781(c)  of  the  Act. 

Boron-added  steel  is  made  by  slightly 
altering  carbon  steel  during  its 
production  process.  With  the  exception 
of  the  presence  of  boron,  boron-added 
steel  has  the  same  physical 
characteristics  as  carbon  steel.  There  are 
no  differences  in  the  expectations  of  the 
ultimate  users,  uses  of  the  merchandise. 
and  channels  of  marketing  between 
boron-added  steel  and  the  subject 
merchandise.  Furthermore,  the  cost  of 
adding  boron  in  the  course  of 
production  is  negligible.  Since  the 
original  investigation,  the  named 
respondents  have  shifted  their  entire 
production  for  U.S.  customers  away 
from  in-scope  carbon  steel  to  out-of- 
scope  boron-added  steel.  No  similar 
shift  has  occurred  in  the  home  market, 
where  the  vast  majority,  if  not  all,  of 
both  respondents'  production  is  devoted 
to  carbon  grader  blade  and  draft  key 
steel  without  boron.  The  timing  of  this 
shift  further  indicates  circumvention  of 
the  order  by  making  a  minor  alteration. 
Taken  as  a  whole,  this  evidence  leads  to 
our  final  determination  that  boron- 
added  grader  blade  and  draft  key  steel 
is  being  produced  in  circimivention  of 
the  antidiunping  law,  undermining  its 
intent,  and  evisceratine  its  effectiveness. 

After  a  thorough  analysis  of  the 
physical  characteristics  of  the 
merchandise  subject  to  this  inquiry,  the 
expectations  of  the  ultimate  users,  the 
ultimate  use  of  the  merchandise,  the 
cost  of  modification,  and  the  additional 
factors  listed  above,  we  have 
determined  that  certain  Canadian 
manufactvirers/exporters  of  grader  blade 
and  draft  key  steel  have  made  minor 
alterations  in  their  in-scope 
merchandise  within  the  meaning  of 
section  781(c)  of  the  Act,  resulting  in 
circiunvention  of  the  antidumping  order 
covering  certain  cut-to-length  carbon 
steel  plate  from  Canada.  This 
determination  extends  only  to  those 
products  manufactured  by  CSL  and 
MRM. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  orders 
("APO")  of  their  responsibility 
concerning  the  return  or  destruction  of 
proprietary  information  disclosed  under 
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APO  in  accordance  with  19  CFR 
351.305.  Timely  written  notification  of 
the  return/destruction  of  APO  materials 
or  conversion  to  judicial  protective 
order  is  hereby  requested.  Failure  to 
comply  with  the  regulations  and  terms 
of  an  APO  is  a  violation  which  is  subject 
to  sanction. 

We  are  issuing  and  publishing  this 
determination  and  notice  in  accordance 
with  sections  751(a)(1)  and  777(i)  of  the 
Act. 
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Dated:  January  10,  2001. 
Troy  H.  Cribb, 

Assistant  Secretary  for  Import 
Administration. 

Appendix 

Issues  in  Decision  Memo 

Comments  and  Responses 

1.  The  Department  should  terminate  this 
inquiry  because  the  remedy  would  not  bring 
relief  to  the  U.S.  industry. 

2.  The  Department  should  terminate  this 
inquiry  because  there  is  no  longer  an  order 
which  can  be  circumvented. 

3.  Continuation  of  this  Inquiry  would  not 
serve  the  purposes  of  the  Statute. 

4.  The  Depeutment  cannot  include  boron- 
added  carbon  steel  as  within  the  class  or  kind 
of  merchandise  subject  to  this  order. 

5.  The  Department  should  recalculate  the 
"All-Others"  rate. 

6.  The  addition  of  boron  does  not  lead  to 
ao  affirmative  determination  of 
circumvention. 

[FR  Doc.  01-2054  Filed  1-23-01;  8:45  am) 
nUJNG  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-201-809] 

Notice  of  Amended  Final  Results  of 
Antidumping  Duty  Administrative 
Review:  Certain  Cut-to-Lengtti  Cart>on 
Steel  Plate  From  Mexico 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Amendment  to  Final 
Results  of  Antidumping  Duty 
Administrative  Review. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  amending  the  final 
results  of  the  administrative  review  of 
the  antidumping  duty  order  on  certain 
cut-to-length  (CTL)  carbon  steel  plate 
from  Mexico  to  correct  a  ministerial 
error.  See  Certain  Cut-to-Length  Carbon 
Steel  Plate  From  Mexico:  Final  Results 
of  Antidumping  Duty  Administrative 
Review.  65  FR  8338  (February  18,  2000), 
as  amended,  65  FR  65830  (November  2. 
2000)  and  65  FR  77566  (December  12. 


2000).  This  correction  is  in  accordance 
with  section  751(h)  of  the  Tariff  Act  of 
1930,  as  amended  (the  Tariff  Act)  and 
19  CFR  351.224  of  the  Department's 
regulations.  The  period  covered  by  these 
amended  final  results  of  review  is 
August  1,  1997  through  July  31,  1998. 
EFFECTIVE  DATE:  January  24,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Killiam  or  Robert  James, 
Enforcement  Group  ID,  Office  8,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone  (202)  482-5222  or  (202)  482- 
0649,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  are  references 
to  the  provisions  effective  January  1, 
1995,  the  effective  date  of  the 
amendments  made  to  the  Tariff  Act  by 
the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  codified  at  19  CFR  part  351 
(1998). 

Amended  Final  Results 

On  February  18,  2000,  the  Department 
published  in  the  Federal  Register  the 
final  results  of  the  1997-1998 
administrative  review  of  the 
antidiunping  duty  order  on  certain  cut- 
to-length  carbon  steel  plate  from  Mexico 
(65  FR  8338).  This  review  covered  one 
producer  of  the  subject  merchandise. 
Altos  Homos  de  Mexico  S.A.  de  C.V. 
(AHMSA)  and  the  period  August  1. 
1997  through  July  31,  1998.  Following 
timely  ministerial  error  allegations  by 
both  AHMSA  and  petitioners.'  the 
Department  subsequenUy  amended  the 
final  results  of  this  administrative 
review.  See  Notice  of  Amended  Final 
Results  of  Antidumping  Duty 
Administrative  Review.  65  FR  65830 
(November  2,  2000). 

On  October  31.  2000.  AHMSA 
submitted  an  allegation  of  an  additional 
ministerial  error  relating  to  the 
calculation  of  raw  material  costs.  We 
agreed  that  AHMSA's  allegation 
constituted  a  ministerial  error  and.  in 
addition,  discovered  a  separate 
ministerial  error  during  our  analysis. 
Accordingly,  we  published  a  second 
amended  final  results  on  December  12, 
2000  correcting  both  errors.  See  Notice 


'  Petitioners  are  Bethlehem  Steel  Corporation, 
Geneva  Steel,  Gulf  States  Steel,  Inc.  of  Alabama, 
Inland  Steel  Industries,  Inc.,  Lukens  Steel 
Company,  Sharon  Steel  Corporation,  and  U.S.  Steel 
Group  (a  unit  of  USX  Corporation). 


of  Amended  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  65  FR  77566  (December  12. 
2000). 

On  December  13,  2000,  AHMSA 
timely  alleged  that  the  Department  used 
an  incorrect  adjustment  factor  to 
implement  the  major  input  rule  for 
direct  material  costs.  We  agree  with 
AHMSA's  allegation  concerning  oiu 
recalculation  of  AHMSA's  direct 
material  costs,  and  have  corrected  an 
apparent  typographical  error  which 
dropped  a  zero  frtim  the  factor,  thus 
resiilting  in  its  overstatement.  See 
Memorandum  to  the  File,  "Analysis  of 
Data  Submitted  by  Altos  Homos  de 
Mexico.  S.A.  (AHMSA)  for  the 
Amended  Final  Results  of  Review  of 
Cut-to-Length  Carbon  Steel  Plate  fet)m 
Mexico  (A-201-809),"  dated  January  12, 
2001. 

As  a  result  of  our  analysis  of 
AHMSA's  allegations,  we  are  again 
amending  our  final  results  of  review  to 
correct  the  error  in  implementing  the 
major  input  rule  identified  by  AHMSA, 
in  accordance  with  19  CFR  351.224(e). 
The  amended  weighted  average 
dumping  margin  for  AHMSA  for  the 
period  August  1.  1997  through  July  31, 
1998  is  20.34  percent. 

Accordingly,  the  Department  shall 
determine,  and  the  U.S.  Customs 
Service  shall  assess,  antidumping  duties 
on  all  appropriate  entries.  The 
Department  shall  issue  appraisement 
instructions  direcUy  to  the  Customs 
Service.  Because  there  is  only  one 
importer  of  the  subject  merchandise,  we 
have  calculated  an  importer  specific 
duty  assessment  rate  for  the 
merchandise  based  on  the  ratio  of  the 
total  amount  of  antidiunping  duties 
calculated  for  the  examined  sales  to  the 
total  entered  value  of  sales. 
Furthermore,  the  following  deposit 
requirements  shall  be  effective  upon 
publication  of  this  notice  of  amended 
final  results  of  review  for  all  shipments 
of  certain  cut-to-length  carbon  steel 
plate  &t)m  Mexico,  entered,  or 
withdrawn  frtim  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  for  by  section 
751(a)(1)  of  the  Tariff  Act:  (1)  The  cash 
deposit  rate  for  the  reviewed  company 
will  be  the  rate  stated  above;  (2)  for 
previously  investigated  companies  not 
listed  above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
these  reviews  or  the  original  LTFV 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  the  cash  deposit 
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rate  for  all  other  manufacturers  or 
exporters  will  continue  to  be  49.25 
percent,  the  "All  Others"  rate  in  the 
less-than-fair-value  investigation.  See 
Antidumping  Duty  Order:  Certain  Cut- 
to-Length  Ckirbon  Steel  Plate  From 
Mexico,  58  FR  44165  (August  19, 1993). 
These  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  351.402(f)  to  file  a 
certificate  regarding  the  reimbursement 
of  antidimiping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presiunption 
that  reimbursement  of  antidumping 
duties  occiured  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305(a)(3).  Timely 
written  notification  of  the  return  or 
destruction  of  APO  materials,  or 
conversion  to  judicial  protective  order, 
is  hereby  requested.  Failure  to  comply 
with  the  regulations  and  terms  of  an 
APO  is  a  sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Tariff  Act 
and  19  CFR  351.224. 

Dated:  January  9.  2001. 
Troy  H.  Cribb, 

Assistant  Secretary  for  Import 
Administration. 

(PR  Doc.  01-2055  Filed  1-23-01;  8:45  am] 
■LUNGCOOe  3S10-OS-# 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-427-820,  A-428-830,  A-475-829,  A-580- 
847,  A-583-836,  A-41 2-822] 

Notice  of  Initiation  of  Antidumping 
Duty  investigations:  Stainless  Steel 
Bar  From  France,  Germany,  Italy, 
Korea,  Taiwan,  and  the  United 
Kingdom 

agency:  Import  Administration. 

International  Trade  Administration, 

Department  of  Commerce. 

ACTKM:  Initiation  of  Antidumping  Duty 

Investigations. 

EFFECTIVE  DATE:  January  24,  2001. 


FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Smith  (France,  Korea,  and  the 
United  Kingdom)  at  (202)  482-1766. 
Jarrod  Goldfeder  (Italy)  at  (202)  482- 
0189.  Ryan  Langan  (Taiwan)  at  (202) 
482-1279.  and  Craig  Matney  (Germany) 
at  (202)  482-1778.  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 

Initiation  of  Investigations 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995. 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  ("the 
Act")  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce's  ("the 
Department's")  regulations  are 
references  to  the  provisions  codified  at 
19  CFR  part  351  (April  2000). 

The  Petitions 

On  December  28,  2000,  the 
Department  received  petitions  filed  in 
proper  form  by  Carpenter  Technology 
Corp..  Crucible  Specialty  Metals. 
Electralloy  Corp..  Empire  Specialty 
Steel  Inc..  Slater  Steels  Corp..  and  the 
United  Steelworkers  of  America.  AFL- 
CIO/CLC  (collectively,  "the 
petitioners").  The  Department  received 
supplemental  information  to  the 
petitions  on  January  8.  9.  and  12.  2001. 

In  accordance  with  section  732(b)(1) 
of  the  Act.  the  petitioners  allege  that 
imports  of  stainless  steel  bar  from 
France.  Germany.  Italy.  Korea.  Taiwan, 
and  the  United  Kingdom  are.  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value  within  the  meaning 
of  section  731  of  the  Act.  and  that  such 
imports  are  materially  injuring,  or 
threatening  material  injury  to.  an 
industry  in  the  United  States. 

The  Department  finds  that  the 
petitioners  filed  these  petitions  on 
behalf  of  the  domestic  industry  because 
they  are  interested  parties  as  defined  in 
sections  771(9)(C)  and  (D)  of  the  Act  and 
they  have  demonstrated  sufficient 
industry  support  with  respect  to  each  of 
the  antidumping  investigations  that  they 
are  requesting  the  Department  to 
initiate.  See  infra,  "Determination  of 
Industry  Support  for  the  Petition." 

Scope  of  Investigptions 

For  purposes  of  these  investigations, 
the  term  "stainless  steel  bar"  includes 
articles  of  stainless  steel  in  straight 
lengths  that  have  been  either  hot-rolled, 
forged,  turned,  cold-drawn,  cold-rolled 


or  otherwise  cold-finished,  or  ground, 
having  a  uniform  solid  cross  section 
along  their  whole  length  in  the  shape  of 
circles,  segments  of  circles,  ovals, 
rectangles  (including  squares),  triangles, 
hexagons,  octagons,  or  other  convex 
polygons.  Stainless  steel  bar  includes 
cold-finished  stainless  steel  bars  that  are 
turned  or  ground  in  straight  lengths, 
whether  produced  from  hot-rolled  bar  or 
from  straightened  and  cut  rod  or  wire, 
and  reinforcing  bars  that  have 
indentations,  ribs,  grooves,  or  other 
deformations  produced  during  the 
rolling  process. 

Except  as  specified  above,  the  term 
does  not  include  stainless  steel  semi- 
finished products,  cut  length  flat-rolled 
products  (i.e.,  cut  length  rolled  products 
which  if  less  than  4.75  mm  in  thickness 
have  a  width  measuring  at  least  10  times 
the  thickness,  or  if  4.75  mm  or  more  in 
thickness  having  a  width  which  exceeds 
150  mm  and  measiires  at  least  twice  the 
thickness),  products  that  have  been  cut 
from  stainless  steel  sheet,  strip  or  plate, 
wire  (i.e..  cold-formed  products  in  coils, 
of  any  uniform  solid  cross  section  along 
their  whole  length,  which  do  not 
conform  to  the  definition  of  flat-rolled 
products),  and  angles,  shapes  and 
sections. 

The  stainless  steel  bar  subject  to  these 
investigations  is  currently  classifiable 
under  subheadings  7222.11.00.05. 
7222.11.00.50.  7222.19.00.05. 
7222.19.00.50.  7222.20.00.05, 
7222.20.00.45.  7222.20.00.75.  and 
7222.30.00.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States 
("HTSUS").  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  Customs  purposes,  the 
written  description  of  the  scope  of  these 
investigations  is  dispositive. 

During  our  review  of  the  petitions,  we 
discussed  the  scope  with  the  petitioners 
and  Customs  Service  (see  Memorandum 
to  Paula  Ilardi,  "Scope  Language  for 
Stainless  Steel  Bar  Petitions."  dated 
January  9.  2001)  to  ensure  that  the  scope 
in  the  petitions  accurately  reflects  the 
products  for  which  the  domestic 
industry  is  seeking  relief.  Moreover,  as 
discussed  in  the  preamble  to  the 
Department's  regulations  [Antidumping 
Duties;  Countervailing  Duties;  Final 
Rule,  62  FR  27296,  27323  (May  19, 
1997)).  we  are  setting  aside  a  period  for 
parties  to  raise  issues  regarding  product 
coverage.  The  Department  encourages 
all  parties  to  submit  such  comments 
within  20  calendar  days  of  publication 
of  this  notice.  Comments  should  be 
addressed  to  Import  Administration's 
Central  Records  Unit.  Room  1870.  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue,  NW. 
Washington.  DC  20230.  The  period  of 
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scope  consultations  is  intended  to 
provide  the  Department  with  ample 
opportxmity  to  consider  all  comments 
and  consult  with  parties  prior  to  the 
issuance  of  the  preliminary 
determinations. 

Determination  of  Industry  Support  for 
the  Petitions 

Section  732(b)(1)  of  the  Act  requires 
that  a  petition  be  filed  on  behalf  of  the 
domestic  industry.  Section  732(c)(4)(A) 
of  the  Act  provides  that  the 
E)epartment's  industry  support 
determination,  which  is  to  be  made 
before  the  initiation  of  the  investigation, 
be  based  on  whether  a  minimum 
percentage  of  the  relevant  industry 
supports  the  petition.  A  petition  meets 
this  requirement  if  the  domestic 
producers  or  workers  who  support  the 
petition  account  for:  (1)  at  least  25 
percent  of  the  total  production  of  the 
domestic  like  product;  and  (2)  more 
than  50  percent  of  the  production  of  the 
domestic  like  product  produced  by  that 
portion  of  the  industry  expressing 
support  for,  or  opposition  to,  the 
petition.  Moreover,  section  732(c)(4)(D) 
provides  that,  if  the  petition  does  not 
establish  support  of  domestic  producers 
or  workers  accounting  for  more  than  50 
percent  of  the  total  production  of  the 
domestic  like  product,  the  Department 
shall  either  poll  the  industry  or  rely  on 
othei  information  in  order  to  determine 
if  there  is  support  for  the  petition. 

Section  77l(4)(A)  of  the  Act  defines 
the  "industry"  as  the  producers  of  a 
domestic  like  product.  Thus,  to 
determine  whether  a  petition  has  the 
requisite  industry  support,  the  statute 
directs  the  Department  to  look  to 
producers  and  workers  who  produce  the 
domestic  like  product.  The  International 
Trade  Commission  ("ITC"),  which  is 
responsible  for  determining  whether 
"the  domestic  industry"  has  been 
injured,  must  also  determine  what 
constitutes  a  domestic  like  product  in 
order  to  define  the  industry.  While  both 
the  Department  and  the  ITC  must  apply 
the  same  statutory  definition  regarding 
the  domestic  like  product  (section 
771(10)  of  the  Act),  they  do  so  for 
different  purposes  and  pursuant  to 
separate  and  distinct  authority.  In 
addition,  the  Department's 
determination  is  subject  to  limitations  of 
time  and  information.  Although  this 
may  result  in  different  definitions  of  the 
like  product,  such  differences  do  not 
render  the  decision  of  either  agency 
contrary  to  the  law.^ 


'  See  Algoma  Steel  Corp.  Ltd..  v  United  States. 
688  F.  Supp.  639,  642-44  (CIT  1988);  High 
Information  Content  Flat  Panel  Displays  and 
Display  Glass  from  Japan:  Final  Determination; 


Section  771(10)  of  the  Act  defines  the 
domestic  like  product  as  "a  product 
which  is  like,  or  in  the  absence  of  like, 
most  similar  in  characteristics  and  uses 
with,  the  article  subject  to  an 
investigation  imder  this  subtitle."  Thus, 
the  reference  point  from  which  the 
domestic  like  product  analysis  begins  is 
"the  article  subject  to  an  investigation," 
i.e.,  the  class  or  kind  of  merchandise  to 
be  investigated,  which  normally  will  be 
the  scope  as  defined  in  the  petition. 

We  reviewed  the  description  of  the 
domestic  like  product  presented  in  the 
petitions  with  Customs  and  the  ITC. 
Based  upon  our  review  of  the 
petitioners'  claims,  we  concur  that  there 
is  a  single  domestic  like  product,  which 
is  defined  in  the  "Scope  of 
Investigations"  section  above.  Moreover, 
the  Department  has  determined  that  the 
petitions  contain  adequate  evidence  of 
industry  support  and,  therefore,  polling 
is  unnecessary.  See  Import 
Administration  Antidumping 
Investigations  Initiation  Checklist, 
Industry  Support  section,  January  17, 
2001  (hereafter,  the  "Initiation 
Checklist"),  on  file  in  the  Central 
Records  Unit.  Room  B-099  of  the  main 
Department  of  Commerce  building. 

'The  Department  received  no 
opposition  to  the  petitions.  For  all 
countries,  the  petitioners  established 
industry  support  representing  over  50 
percent  of  total  production  of  the 
domestic  like  product.  Accordingly,  we 
determine  that  these  petitions  are  filed 
on  behalf  of  the  domestic  industry 
within  the  meaning  of  section  732(b)(1) 
of  the  Act. 

Initiation  Standard  for  Cost 
Investigations 

Pursuant  to  section  773(b)  of  the  Act. 
the  petitioners  provided  information 
demonstrating  reasonable  grounds  to 
believe  or  suspect  that  sales  in  the  home 
markets  of  France.  Germany,  Italy, 
Korea,  Taiwan,  and  the  United  Kingdom 
were  made  at  prices  below  the  cost  of 
production  ("COP")  and,  accordingly, 
requested  that  the  Department  conduct 
country-wide  sales-below-COP 
investigations  in  connection  with  these 
investigations.  The  Statement  of 
Administrative  Action  ("SAA"), 
submitted  to  the  Congress  in  connection 
with  the  interpretation  and  application 
of  the  URAA,  states  that  an  allegation  of 
sales  below  COP  need  not  be  specific  to 
individual  exporters  or  producers.  SAA, 
H.R.  Doc.  No.  316  at  833  (1994).  The 
SAA,  at  833,  states  that  "Commerce  will 
consider  allegations  of  below-cost  sales 
in  the  aggregate  for  a  foreign  country. 


Rescission  of  Investigation  and  Partial  Dismissal  of 
Petition.  56  FR  32376,  32380-81  (July  16,  1991). 


just  as  Commerce  currently  considers 
allegations  of  sales  at  less  than  fair  value 
on  a  country-wide  basis  for  purposes  of 
initiating  an  antidumping 
investigation." 

Further,  the  SAA  provides  that  new 
section  773(b)(2)(A)  of  the  Act  retains 
the  requirement  that  the  Department 
have  "reasonable  grounds  to  believe  or 
suspect"  that  below-cost  sales  have 
occurred  before  initiating  such  an 
investigation.  Reasonable  grounds  exist 
when  an  interested  party  provides 
specific  factual  information  on  costs  and 
prices,  observed  or  constructed, 
indicating  that  sales  in  the  foreign 
market  in  question  are  at  below-cost 
prices.  Id.  We  have  analyzed  the 
coimtry-specific  allegations  as  described 
below. 

Export  Price  ("EP"),  Constructed  Export 
Price  ("CEP"),  and  Normal  Value 
("NV") 

The  following  are  descriptions  of  the 
allegations  of  sades  at  less  than  &ir  value 
upon  which  the  Department  based  its 
decision  to  initiate  these  investigations. 
A  more  detailed  description  of  these 
allegations  is  provided  in  the  Initiation 
Checklist.  Should  the  need  arise  to  use 
any  of  this  information  as  facts  available 
xmder  section  776  of  the  Act  in  our 
preliminary  or  final  determinations,  we 
may  re-examine  the  information  and 
revise  the  margin  calculations,  as 
appropriate. 

France 

CEP 

The  petitioners  identified  four 
companies  that  produce  subject 
merchandise  in  France.  The  petitioners 
provided  pricing  and  cost  information 
for  one  of  these  four  producers:  Ugine 
Savoie  Imphy  Produits  Longs  ("USI"). 
The  petitioners  state  that  these  four 
producers  account  for  the  majority  of  all 
stainless  steel  bar  production  in  France, 
and  that  USI  accoimts  for  all  of  the 
exports  of  subject  merchandise  to  the 
United  States.  According  to  the 
petitioners.  USI  sells  subject 
merchandise  through  its  U.S.  affiliate. 
Ugine  Stainless  &  Alloys  Inc.  ("US&A"). 
to  imaffiliated  U.S.  purchasers.  For  USI, 
the  petitioners  based  CEP  on  C.I.F. 
delivered  offers  for  sale  of  USI  stainless 
steel  bar  from  its  affiliated  U.S. 
distributor,  which  were  obtained  from 
U.S.  industry  sources.  To  calculate  CEP, 
the  petitioners  deducted  a  distributor 
mark-up,  movement  expenses  (ocean 
freight  and  insurance.  U.S.  import  duty, 
U.S.  port  fees,  and  U.S.  and  foreign 
inland  freight),  and  U.S.  direct  (i.e., 
credit)  and  indirect  selling  expenses 
{i.e.,  CEP  selling  expenses  and  inventory 
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carrying  costs)  from  the  price  quotes. 
The  information  supporting  these 
deductions  was  obtained  from  publicly 
available  data,  foreign  market  research, 
and  U.S.  industry  sources  (see  Initiation 
Checklist). 


NV 

Price-to-Price  Comparisons 

The  petitioners  obtained  home  market 
delivered  offers  for  sale  of  stainless  steel 
bar  by  USI  to  unaffiliated  home-market 
customers  as  a  result  of  foreign  market 
research.  To  calculate  NV,  the 
petitioners  deducted  home  market 
freight  and  imputed  credit  expenses  for 
comparisons  to  CEP. 

The  information  supporting  these 
deductions  was  obtained  from  publicly 
available  data  and  foreign  market 
research.  The  petitioners  conservatively 
did  not  adfust  the  prices  for  differences 
in  packing  costs,  stating  that  packing 
expenses  for  export  would  be  the  same 
or  greater  than  home  market  packing 
expenses.  See  Initiation  Cheddist.  For 
comparisons  to  CEP,  the  petitioners 
converted  the  net  home  market  prices  to 
U.S.  dollars  based  on  the  exchange  rate 
in  effect  on  the  date  of  the  U.S.  sale. 

Based  on  the  petitioners*  price-to- 
price  comparisons,  in  accordance  with 
section  773(a)  of  the  Act.  the  estimated 
dumping  margins  for  stainless  steel  bar 
from  France  range  frt>m  6.55  to  20.04 
percent. 

Price-to-Constructed  Value  ("CV") 
Comparisons 

The  petitioners  also  provided 
information  demonstrating  reasonable 
grounds  to  believe  or  suspect  that  sales 
of  stainless  steel  bar  in  the  home  market 
were  made  at  prices  below  the  fully 
absorbed  COP,  within  the  meaning  of 
section  773(b)  of  the  Act.  and  requested 
that  the  Department  conduct  a  country- 
wide sales-below-cost  investigation. 

Pursuant  to  section  773(b)(3)  of  the 
Act.  COP  consists  of  cost  of  manufacture 
("COM"),  selling,  general  and 
administrative  ("SGAA")  expenses,  and 
packing.  The  petitioners  calculated 
COM  based  on  their  own  production 
experience,  adjusted  for  Imown 
differences  between  costs  incurred  to 
produce  stainless  steel  bar  in  the  United 
States  and  France  using  publicly 
available  data  and  foreign  market 
research.  To  calculate  SG&A.  the 
petitioners  relied  upon  amounts 
reported  in  a  French  company's 
unconsolidated  1999  financial 
statements.  For  interest  expense,  the 
petitioners  used  the  French  company's 
consolidated  1999  financial  statements. 
Based  upon  a  comparison  of  the  prices 
of  the  foreign  like  product  in  the  home 


market  to  the  calculated  COP  of  the 
product,  we  find  reasonable  grounds  to 
believe  or  suspect  that  sales  of  the 
foreign  like  product  were  made  below 
the  COP.  within  the  meaning  of  section 
773(b)(2)(A)(i)  of  the  Act.  Accordingly, 
the  Department  is  initiating  a  coimtry- 
wide  cost  investigation. 

Pursuant  to  sections  773(a)(4).  773(b) 
and  773(e)  of  the  Act.  the  petitioners 
also  based  NV  for  sales  in  France  on  CV. 
The  petitioners  calculated  CV  using  the 
same  COM,  depreciation.  SG&A  and 
interest  expense  figures  used  to 
compute  French  home  market  costs. 
Consistent  vdth  773(e)(2)  of  the  Act.  the 
petitioners  included  in  CV  an  amount 
for  profit.  For  profit,  the  petitioners 
relied  upon  amounts  reported  in  a 
French  steel  producer's  imconsolidated 
1999  financial  statements.  For 
comparisons  to  CEP,  the  petitioners  also 
deducted  frt>m  CV  home  market  credit 
expenses. 

Based  upon  the  petitioners'  CV-to- 
CEP  comparisons,  the  estimated 
dumping  margins  range  from  45.94  to 
71.83  percent. 


petitioners  deducted  from  the  price 
quotes,  in  addition  to  the  movement 
expenses  list  above  (where  applicable), 
U.S.  direct  (i.e.,  credit)  and  indirect 
selling  expenses  (i.e.,  CEP  selling 
expenses  and  inventory  carrying  costs). 
See  Initiation  Checklist  and  Germany 
Calculation  memorandum.  Finally,  die 
petitioners  did  not  use  all  of  the  U.S. 
price  quotes  provided  by  its  industry 
soiut:es  for  BGH  and  Einsal.  For  these 
U.S.  price  quotes,  we  examined  the 
home  market  price  quotes  for  potential 
product  matches.  Where  we  found  a 
similar  product  that,  after  adjusting  the 
respective  prices,  yielded  a  more 
conservative  margin,  we  have  included 
these  margins  in  the  range  of  estimated 
margins.  See  Initiation  Checklist  and 
Germany  Calculation  memorandtmi. 


Germany 

EP  and  CEP 

The  petitioners  identified  eleven 
companies  that  produce  subject 
merchandise  in  Germany.  The 
petitioners  provided  pricing  and  cost 
information  for  four  of  these  eleven 
producers:  Walzwerke  Einsal  GmbH 
("Einsal"),  Edelstahl  Witten-Krefeld 
GmbH  ("EWK"),  BGH  Edelstahl  Seigen 
GmbH  and  BGH  Edelstahl  Freital  GmbH 
("BGH"),  and  Krupp  Edelstahlprofile 
GmbH  ( 'KEP").  The  petitioners  state 
that  these  four  producers  account  for  a 
majority  of  all  stainless  steel  bar 
production  in  Germany,  and 
substantially  all  of  the  subject 
merchandise  exported  to  the  United 
States  frtjm  Germany.  According  to  the 
petitioners,  Einsal  sells  subject 
merchandise  through  unaffiliated 
distributors  in  the  United  States,  while 
EWK,  BGH  and  KEP  sell  subject 
merchandise  through  affiliated  U.S. 
distributors.  For  Einsal,  the  petitioners 
based  EP  on  actual  sales  of  Einsal 
stainless  steel  bar  from  an  unaffiliated 
U.S.  distributor.  To  calculate  EP,  the 
petitioners  deducted  a  distributor's 
gross  margin  (i.e.,  distributor  mark-up) 
and  movement  expenses  (foreign  inland 
freight,  ocean  height  and  insurance, 
U.S.  import  duty,  U.S.  port  fees,  and 
U.S.  inland  freight)  bom  the  price 
quote.  For  EWK,  KEP  and  BGH,  the 
petitioners  based  CEP  on  a  number  of 
offers  for  sale  for  subject  merchandise 
by  these  companies'  respective  affiliated 
U.S.  resellers.  To  calculate  CEP,  the 


NV 

Price-to-Price  Comparisons 

The  petitioners  obtained  home  market 
offers  for  sale  of  stainless  steel  bar  by 
Einsal,  EWK.  KEP  and  BGH  to 
unaffiliated  distributors  as  a  result  of 
foreign  market  research.  To  calculate 
NV,  the  petitioners  deducted  home 
market  freight  and  imputed  credit 
expenses  and,  for  comparisons  to  EP, 
added  U.S.  imputed  credit  expenses. 
The  petitioners  conservatively  did  not 
adjust  the  prices  for  differences  in 
packing  costs,  stating  that  packing 
expenses  for  export  would  be  the  same 
or  greater  than  home  market  packing 
expenses.  For  comparisons  to  EP/CEP, 
the  petitioners  converted  the  net  home 
market  prices  to  U.S.  dollars  based  on 
the  exchange  rate  in  effect  on  the  date 
of  the  U.S.  sale. 

Based  on  EP/CEP  price-to-price 
comparisons,  calculated  in  accordance 
with  section  773(a)  of  the  Act,  the 
estimated  dumping  margins  for  stainless 
steel  bar  from  Germany  range  fix>m  zero 
to  53.62  percent. 

Price-to-CV  Comparisons 

Petitioners  also  provided  information 
demonstrating  reasonable  grounds  to 
believe  or  suspect  that  sales  of  stainless 
steel  bar  in  the  home  market  were  made 
at  prices  below  the  fully  absorbed  COP, 
within  the  meaning  of  section  773(b)  of 
the  Act,  and  requested  that  the 
Department  conduct  a  country-wide 
sales-below-cost  investigation. 

Pursuant  to  section  773(b)(3)  of  the 
Act,  COP  consists  of  COM,  SG&A 
expenses,  and  packing.  The  petitioners 
calculated  COM  based  on  their  own 
production  experience,  adjusted  for 
known  differences  between  costs 
incurred  to  produce  stainless  steel  bar 
in  the  United  States  and  Germany  using 
publicly  available  data  and  foreign 
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market  research.  To  calculate  SG&A,  the 
petitioners  relied  upon  amoimts 
reported  in  each  named  German 
company's  most  recently  available 
unconsolidated  financial  statements. 
Fen-  interest  expense,  the  petitioners 
used  each  named  German  company's 
consolidated  1999  financial  statements. 
Based  upon  a  comparison  of  the  prices 
of  the  foreign  like  product  in  the  home 
market  to  the  calculated  COP  of  the 
product,  we  find  reasonable  grounds  to 
believe  or  suspect  that  sales  of  the 
foreign  like  product  were  made  below 
the  COP,  within  the  meaning  of  section 
773(b)(2)(A)(i)  of  the  Act.  Accordingly, 
the  Department  is  initiating  a  country- 
wide cost  investigation. 

Pxu^uant  to  sections  773(a)(4),  773(b) 
and  773(e)  of  the  Act,  the  petitioners 
also  based  NV  for  sales  in  Germany  on 
CV.  The  petitioners  calculated  CV  using 
the  same  COM,  SG&A  and  interest 
expense  figures  used  to  compute 
German  home  market  costs.  Consistent 
with  773(e)(2)  of  the  Act,  the  petitioners 
included  in  CV  an  amount  for  profit.  For 
profit,  the  petitioners  relied  upon 
amounts  reported  in  a  German  steel 
producer's  unconsolidated  1999 
financial  statements.  For  comparisons  to 
EP/CEP,  the  petitioners  made 
adjustments  to  CV  for  credit  expenses. 

Based  upon  the  comparison  of  CV  to 
EP,  or  CEP,  the  petitioners  calculated 
estimated  dumping  margins  ranging 
from  62.48  to  228.66  percent. 

Italy 

EP  and  CEP 

The  petitioners  identified  ten 
companies  that  produce  subject 
merchandise  in  Italy.  The  petitioners 
provided  pricing  and  cost  information 
for  four  of  these  ten  producers;  Cogne 
Acciai  Speciali  Sri  ("Cogne"),  Acciaiera 
Foroni  SpA  ("Foroni"),  Italfond,  and 
Acciaierie  Valbruna  Sri  ("Valbruna"). 
The  petitioners  state  that  these  four 
producers  accotmt  for  the  majority  of  all 
stainless  steel  bar  production  in  Italy 
and  substantially  all  of  the  stainless 
steel  bar  products  exported  to  the 
United  States  &t>m  Italy.  According  to 
the  petitioners,  Italfond  made  direct 
sales  of  the  subject  merchandise  to 
unaffiliated  U.S.  customers,  while 
Valbruna,  Cogne,  and  Foroni  sell  subject 
merchandise  through  thefr  U.S. 
subsidiaries,  who  in  tiun  sell  stainless 
steel  bar  to  unaffiliated  U.S.  customers. 
For  Italfond,  the  petitioners  based  EP  on 
offers  for  sale  of  stainless  steel  bar  by 
Italfond  to  unaffiliated  U.S.  customers. 
To  calculate  EP,  which  was  based  on 
GIF  U.S.  prices  of  stainless  steel  bar  sold 
through  one  or  more  unaffiliated 
distributors,  the  petitioners  deducted  a 


distributor's  gross  margin  (i.e., 
distributor  mark-up)  and  movement 
exf>enses  (foreign  inland  freight,  ocean 
freight  and  insurance,  U.S.  import  duty, 
U.S.  port  fees,  and  U.S.  inland  freight) 
from  the  price  quote.  For  Valbrtma, 
Cogne,  and  Foroni,  the  petitioners  based 
CEP  on  a  number  of  offers  for  sale  of 
subject  merchandise  through  these 
companies'  respective  affiliated  U.S. 
subsidiaries.  To  calculate  CEP,  which 
was  based  on  GIF,  FOB  warehouse,  or 
FOB  U.S.  port  of  entry  prices  from  these 
companies  through  their  U.S. 
subsidiaries,  the  petitioners  deducted 
from  the  price  quotes,  in  addition  to  the 
movement  expenses  listed  above  (where 
applicable),  U.S.  direct  (i.e.,  credit)  and 
indirect  selling  expenses  (i.e.,  CEP 
selling  expenses  and  inventory  carrying 
costs).  Finally,  the  petitioners  did  not 
use  all  of  the  U.S.  price  quotes  provided 
by  its  industry  sources  for  Valbnma.  For 
these  U.S.  price  quotes,  we  examined 
the  home  market  price  quotes  for 
potential  product  matches.  Where  we 
found  a  similar  product  that,  after 
adjusting  the  respective  prices,  yielded 
a  more  conservative  margin,  we  have 
included  these  margins  in  the  range  of 
estimated  margins. 

NV 

Price-to-I*rice  Comparisons 

The  petitioners  provided  home- 
market  prices  for  Valbnma,  Cogne, 
Foroni,  and  Italfond  based  on  several 
grades  and  sizes  of  stainless  steel  bar 
sold  to  unaffiliated  home-market 
customers,  which  were  obtained  from 
foreign  market  research.  These  products 
are  comparable  to  the  products  exported 
to  the  United  States  which  served  as  the 
basis  for  EP  or  CEP.  The  prices  the 
petitioners  used  in  the  calculation  of  NV 
were  delivered  prices,  exclusive  of  VAT 
taxes.  To  calculate  NV,  the  petitioners 
deducted  foreign  inland  freight,  which 
was  also  obtained  bom  foreign  market 
research.  See  Initiation  Checklist.  To 
calculate  NV,  the  petitioners  deducted 
home  market  frei^t  and  imputed  credit 
expenses  and,  for  comparisons  to  EP, 
added  U.S.  imputed  credit  expenses. 
The  petitioners  conservatively  did  not 
adjust  the  prices  for  differences  in 
packing  costs,  stating  that  packing 
expenses  for  export  would  be  the  same 
or  greater  than  home  market  packing 
expenses.  For  comparisons  to  EP/CEP, 
the  petitioners  converted  the  net  home 
market  prices  to  U.S.  dollars  based  on 
the  exchange  rate  in  effect  as  of  the  date 
of  the  U.S.  sale. 

Based  on  EP/CEP  price-to-price 
comparisons,  calculated  in  accordance 
with  section  773(a)  of  the  Act,  the 
estimated  dumping  margins  for  stainless 


steel  bar  from  Italy  range  from  zero  to 
33.00  percent. 

Price-to-CV  Comparisons 

Petitioners  also  provided  information 
demonstrating  reasonable  grounds  to 
believe  or  suspect  that  sales  of  stainless 
steel  bar  in  the  home  market  were  made 
at  prices  below  the  fully  absorbed  COP, 
within  the  meaning  of  section  773(b)  of 
the  Act,  and  requested  that  the 
Department  conduct  a  country-wide 
sales-below-cost  investigation. 

Pursuant  to  section  773(b)(3)  of  the 
Act,  COP  consists  of  the  COM,  SG&A 
expenses  (which  include  financial 
expenses),  and  packing.  The  petitioners 
calculated  COM  based  on  their  own 
production  experience,  adjusted  for 
known  differences  between  costs 
incurred  to  produce  stainless  steel  bar 
in  the  United  States  and  Italy  using 
publicly  available  data  and  foreign 
market  research.  To  calculate  SG&A  and 
financial  expenses,  the  petitioners  relied 
upon  amoimts  reported  in  each  of  the 
four  Italian  producers'  1999  financial 
statements.  Based  upon  the  comparison 
of  the  prices  of  the  foreign  like  product 
in  the  home  market  to  the  calculated 
COP  of  the  product,  we  find  reasonable 
grounds  to  beUeve  or  suspect  that  sales 
of  the  foreign  like  product  were  made 
below  the  COP  within  the  meaning  of 
section  773(b)(2)(A)(i)  of  the  Act. 
Accordingly,  the  Department  is 
initiating  a  country-wide  cost 
investigation. 

Pursuant  to  sections  773(a)(4).  773(b), 
and  773(e)  of  the  Act,  the  petitioners 
also  based  NV  for  sales  in  Italy  on  CV. 
The  petitioners  calculated  CV  using  the 
same  COM.  SG&A  and  financial 
expenses  they  used  to  compute  Italian 
home-market  costs.  Consistent  with 
section  773(e)(2)  of  the  Act.  the 
petitioners  included  in  CV  an  amount 
for  profit.  For  profit,  the  petitioners 
relied  upon  amounts  reported  in  each  of 
the  four  Italian  producers'  1999 
financial  statements.  For  comparisons  to 
EP/CEP.  the  petitioners  fhade 
adjustments  to  CV  for  credit  expenses. 

Based  upon  the  comparison  of  CV  to 
EP,  or  CEP,  the  petitioners  calculated 
estimated  dumping  margins  ranging 
from  17.04  to  132.57  percent. 

Korea 

EP 

The  petitioners  identified  eight 
companies  that  produce  subject 
merchandise  in  Korea.  The  petitioners 
provided  pricing  and  cost  information 
for  three  of  these  eight  producers: 
Changwon  Speciality  Steel  Co.,  Ltd. 
("Changwon").  Dongbang  Special  Steel 
Co.,  Ltd.  ("Dongbang"),  and  Bae  Myung 
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Metal  Company,  Ltd.  ("Bae  Myung"). 
The  petitioners  state  that  these  three 
producers  account  for  a  majohty  of  all 
stainless  steel  bar  production  in  Korea, 
and  substantially  all  of  the  subject 
merchandise  exported  to  the  United 
States  from  Korea.  According  to  the 
petitioners,  Changwon,  Dongbang,  and 
Bae  Myung  sell  subject  merchandise 
through  unaffiliated  distributors  in  the 
United  States.  On  a  company-specific 
basis,  the  petitioners  based  EP  on  C.I.F. 
delivered  offers  for  sale  for  stainless 
steel  bar  frtjm  unaffiliated  U.S. 
distributors,  which  were  obtained  from 
U.S.  industry  sources.  To  calculate  EP, 
the  petitioners  deducted  a  distributor 
mark-up  and  movement  expenses 
(ocean  freight,  insurance,  U.S.  import 
duty  and  port  fees,  and  U.S.  and  foreign 
inland  freight).  The  information 
supporting  these  deductions  was 
obtained  from  publicly  available  data, 
foreign  market  research  and  U.S. 
industry  sources.  Finally,  the  petitioners 
did  not  use  all  of  the  U.S.  price  quotes 
provided  by  its  industry  sources.  For 
these  U.S.  price  quotes,  we  examined 
the  home  market  price  quotes  for 
potential  product  matches.  Where  we 
found  a  similar  product  that,  after 
adjusting  the  respective  prices,  yielded 
a  more  conservative  margin,  we  have 
included  these  margins  in  the  range  of 
estimated  margins. 

NV 

Price-to-Price  Comparisons 

The  petitioners  obtained  home  market 
delivered  offers  for  sale  of  stainless  steel 
bar  by  Changwon,  Dongbang,  and  Bae 
Myung  to  unaffiliated  distributors  as  a 
result  of  foreign  market  research.  To 
calculate  NV,  the  petitioners  deducted 
home  market  freight  and  imputed  credit 
expenses  and  added  U.S.  credit 
expenses.  The  information  supporting 
these  deductions  and  adjustments  was 
obtained  from  publicly  available  data 
and  foreign  market  research.  The 
petitioners  conservatively  did  not  adjust 
the  prices  for  differences  in  packing 
costs,  stating  that  packing  expenses  for 
export  would  be  the  same  or  greater 
than  home  market  packing  expenses. 
See  Initiation  Checklist.  For 
comparisons  to  EP,  the  petitioners 
converted  the  net  home  market  prices  to 
U.S.  dollars  based  on  the  exchange  rate 
in  effect  on  the  date  of  the  U.S.  sale. 

Based  on  the  petitioners'  price-to- 
price  compcirisons  and  the  Department's 
recalculations  to  accoimt  for  the  highest 
U.S.  prices  obtained  by  the  petitioners, 
in  accordance  with  section  773(a)  of  the 
Act,  the  estimated  dumping  margins  for 
stainless  steel  bar  from  Korea  range  from 
zero  to  61.07  percent 


Price-to-CV  Comparisons 

The  petitioners  also  provided 
information  demonstrating  reasonable 
grounds  to  believe  or  suspect  that  sales 
of  stainless  steel  bar  in  the  home  market 
were  made  at  prices  below  the  fully 
absorbed  COP,  within  the  meaning  of 
section  773(b)  of  the  Act,  and  requested 
that  the  Department  conduct  a  country- 
wide sales-below-cost  investigation. 

Pixrsuant  to  section  773(b)(3)  of  the 
Act,  COP  consists  of  COM,  SG&A 
expenses,  and  packing.  The  petitioners 
calcidated  COM  based  on  their  own 
production  experience,  adjusted  for 
known  differences  between  costs 
incurred  to  produce  stainless  steel  bar 
in  the  United  States  and  Korea  using 
publicly  available  data  and  foreign 
market  research.  To  calculate  SG&A  and 
interest  expenses,  the  petitioners  relied 
upon  amounts  reported  in  the  Korean 
companies'  financial  statements.  Based 
upon  a  comparison  of  the  prices  of  the 
foreign  like  product  in  the  home  market 
to  the  calculated  COP  of  the  product,  we 
find  reasonable  grounds  to  believe  or 
suspect  that  sales  of  the  foreign  like 
product  were  made  below  the  COP, 
within  the  meaning  of  section 
773(b)(2)(A)(i)  of  the  Act.  Accordingly, 
the  Department  is  initiating  a  country- 
wide cost  investigation. 

Pursuant  to  sections  773(a)(4),  773(b), 
and  773(e)  of  the  Act,  the  petitioners 
also  based  NV  for  sales  of  stainless  steel 
bar  made  by  Changwon,  Dongbang  and 
Bae  Myung  on  CV.  The  petitioners 
calculated  CV  using  the  same  figuires  for 
COM,  SG&A  expenses,  and  packing 
costs  they  used  to  compute  Korean 
home-market  costs.  Consistent  with 
section  773(e)(2)  of  the  Act,  the 
petitioners  included  in  CV  an  amount 
for  profit.  For  profit,  the  petitioners 
relied  upon  amoiuits  reported  in  a 
Korean  steel  producer's  unconsolidated 
1999  financial  statements.  For 
comparisons  to  EP,  the  petitioners  also 
made  a  COS  adjustment  to  CV  for 
differences  in  credit  expenses  between 
the  U.S.  and  Korean  markets. 

Based  upon  the  petitioners'  CV-to-EP 
comparisons,  the  petitioners  calculated 
estimated  dumping  margins  ranging 
from  25.72  to  122.18  percent. 

Taiwan 

EP 

The  [>etitioners  identified  two 
companies  that  produce  subject 
merchandise  in  Taiwan:  Walsin  Lihwa 
("Walsin  ")  and  Gloria  Metals 
Technology  ("GMT").  The  petitioners 
provided  pricing  information  for  both 
producers  and  stated  that  they  are  the 
only  producers  of  stainless  steel  bar  in 
Taiwan  that  export  subject  merchandise 


to  the  United  States.  According  to  the 
petitioners,  Walsin  and  GMT  sell 
subject  merchandise  to  unaffiliated 
purchasers  in  the  United  States.  For 
Walsin  and  GMT,  the  petitioners  based 
EP  on  offers  for  sale  of  Walsin  and  GMT 
stainless  steel  bar  through  unaffiliated 
U.S.  distributors.  To  calculate  EP,  the 
petitioners  deducted  a  distributor's 
mark-up  (where  applicable)  and 
movement  expenses  (foreign  inland 
freight,  international  freight  and 
insiu-ance,  U.S.  import  duty,  U.S.  port 
fees,  and  U.S.  inland  freight)  from  the 
price  quotes. 

Based  on  information  contained  in  the 
petition  and  supplements  to  the 
petition,  we  made  adjustments  to  the 
distributor  mark-up  calculations.  See 
Initiation  Checklist  and  Taiwan 
Calculation  memorandum. 

NV 

Price-to-Price  Comparisons 

The  petitioners  obtained  information 
on  prices  for  home  market  sales  of 
stainless  steel  bar  from  a  foreign  market 
researcher.  Petitioners  obtained  prices 
for  actual  recent  sales  or  offers  for  sale 
to  unaffiliated  customers  in  Taiwan 
from  Walsin  and  GMT.  To  calculate  NV, 
the  petitioners  deducted  home  market 
imputed  credit  fit)m  the  price  quotes 
and  added  U.S.  imputed  credit  to  the 
price  quotes.  The  petitioners 
conservatively  did  not  adjust  the  prices 
for  differences  in  packing  costs,  stating 
that  packing  expenses  for  export  would 
be  the  same  or  greater  than  home  market 
packing  expenses. 

Based  on  price-to-price  comparisons 
of  EP  to  NV,  calculated  in  accordance 
with  section  773(a)  of  the  Act,  the 
estimated  dumping  margins  for  stainless 
steel  bar  from  'Taiwan  range  from  6.83 
to  15.83  percent. 

Price-to-CV  Comparisons 

Petitioners  also  provided  information 
demonstrating  reasonable  grounds  to 
believe  or  suspect  that  sales  of  stainless 
steel  bar  in  the  home  market  were  made 
at  prices  below  the  fully  absorbed  COP, 
within  the  meaning  of  section  773(b)  of 
the  Act,  and  requested  that  the 
Department  conduct  a  country-wide 
sales-below-cost  investigation. 

Pursuant  to  section  773(b)(3)  of  the 
Act,  COP  consists  of  COM,  SG&A 
expenses,  and  packing.  The  petitioners 
calculated  COMs  for  a  variety  of  grades 
and  sizes  of  stainless  steel  bar  based  on 
their  own  production  experience, 
adjusted  for  known  differences  between 
costs  incurred  to  produce  stainless  steel 
bar  in  the  United  States  and  Taiwan 
using  publicly  available  data  and 
foreign  market  research.  The  petitioners 
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calculated  SG&A  and  interest  expense 
using  information  contained  in  Walsin's 
1999  financial  statements.  Based  upon  a 
comparison  of  the  prices  of  the  foreign 
like  product  in  the  home  market  to  the 
calculated  COP  of  the  product,  we  find 
reasonable  grounds  to  believe  or  suspect 
that  sales  of  the  foreign  like  product 
were  made  below  the  COP,  within  the 
meaning  of  section  773(b)(2)(A)(i)  of  the 
Act.  Accordingly,  the  Department  is 
initiating  a  country-wide  cost 
investigation. 

Pursuant  to  sections  773(a)(4),  773(b) 
and  773(e)  of  the  Act,  the  petitioners 
also  based  NV  for  sales  in  Taiwan  on 
CV.  The  petitioners  calculated  CV  using 
the  same  COM,  depreciation,  SG&A  and 
interest  expense  figtires  used  to 
compute  Taiwan  home  market  costs. 
Consistent  with  773(e)(2)  of  the  Act,  the 
petitioners  included  in  CV  an  amount 
for  profit.  For  profit,  consistent  with 
their  SG&A  calculations,  the  petitioners 
relied  upon  amounts  reported  in 
Walsin's  1999  financial  statements.  The 
petitioners  also  made  a  COS  adjustment 
to  CV  for  differences  in  credit  expenses 
between  the  U.S.  and  Taiwan  markets. 

Based  upon  the  comparisons  of  CV  to 
EP,  the  petitioners  calculated  estimated 
dumping  margins  ranging  from  18.83  to 
68.55  percent. 

United  Kingdom 

EP  and  CEP 

The  petitioners  identified  four 
companies  that  produce  subject 
merchandise  in  the  United  Kingdom 
("UK").  The  petitioners  provided 
pricing  and  cost  information  for  two  of 
these  four  producers:  Corns  Engineering 
Steels  ("CES")  and  Crownridge 
Stainless  Steel,  Ltd.  ("Crownridge"). 
The  petitioners  state  that  these  four 
producers  account  for  the  majority  of  all 
stainless  steel  bar  production  in  the  UK, 
and  that  CES  and  Crownridge  account 
for  substantially  all  of  the  subject 
merchandise  exported  to  the  United 
States  fit)m  the  UK.  According  to  the 
petitioners,  Crownridge  sells  subject 
merchandise  through  unaffiliated 
distributors  in  the  United  States,  while 
CES  sells  subject  merchandise  through 
an  affiliated  U.S.  distributor. 

For  Crownridge,  the  petitioners  based 
EP  on  C.I.F.  delivered  offers  for  sale  for 
Crowiuidge  stainless  steel  bar  through 
an  unaffiliated  U.S.  distributor,  which 
were  obtained  from  U.S.  industry 
sources.  To  calculate  EP,  the  petitioners 
deducted  a  distributor  mark-up  and 
movement  expenses  (foreign  inland 
freight,  ocean  freight  and  insurance, 
U.S.  import  duty  and  port  fees,  and  U.S. 
inland  freight)  from  the  price  quotes. 
The  information  supporting  these 


deductions  was  obtained  from  publicly 
available  data,  foreign  market  research 
and  U.S.  industry  sources. 

For  CES,  the  petitioners  based  CEP  on 
C.I.F.  delivered  offers  for  sale  of 
stainless  steel  bar  merchandise  by  its 
affiliated  U.S.  reseller,  which  were  also 
obtained  from  U.S.  industry  sources.  To 
calcidate  CEP,  the  petitioners  deducted 
from  these  price  quotes  the  movement 
expenses  mentioned  above,  U.S.  direct 
(i.e.,  credit)  and  indirect  selling 
expenses  (i.e.,  CEP  selling  expenses  and 
inventory  carrying  costs).  The 
information  supporting  these 
deductions  was  also  obtained  from 
publicly  available  data,  foreign  market 
research  and  U.S.  industry  sources  (see 
Initiation  Checklist). 

NV 

Price-To-Price  Comparisons 

The  petitioners  obtained  home  market 
delivered  offers  for  sale  of  stainless  steel 
bar  from  Crownridge  and  CES  to 
unaffiliated  distributors  as  a  result  of 
foreign  market  research.  However,  based 
on  the  data  in  the  petition,  Crownridge's 
home  market  (and  third  country)  sales 
volumes  are  less  than  five  percent  of  its 
U.S.  sales  volvime.  Therefore,  we  did  not 
rely  on  the  petitioners'  price-to-price 
comparisons  with  respect  to 
Crownridge.  To  calculate  NV  based  on 
CES'  home  market  prices,  the 
petitioners  deducted  home  market 
freight  and  imputed  credit  expenses  for 
comparisons  to  CEP.  The  information 
supporting  these  deductions  was 
obtained  from  publicly  available  data 
and  foreign  market  research.  The 
petitioners  conservatively  did  not  adjust 
the  prices  for  differences  in  packing 
costs,  stating  that  packing  expenses  for 
export  would  be  the  same  or  greater 
than  home  market  packing  expenses. 
See  Initiation  Checklist.  For 
comparisons  to  CEP,  the  petitioners 
converted  the  net  home  market  prices  to 
U.S.  dollars  based  on  the  exchange  rate 
in  effect  on  the  date  of  the  U.S.  sale. 

Based  on  the  petitioners'  price-to- 
price  comparisons  for  CES,  in 
accordance  with  section  773(a)  of  the 
Act,  the  estimated  dumping  margin  for 
stainless  steel  bar  from  the  UK  is  4.88 
percent. 

Price-to-CV  Comparisons 

The  petitioners  also  provided 
information  demonstrating  reasonable 
grounds  to  believe  or  suspect  that  sales 
of  stainless  steel  bar  in  the  home  market 
were  made  at  prices  below  the  fully 
absorbed  COP,  within  the  meaning  of 
section  773(b)  of  the  Act,  and  requested 
that  the  Department  conduct  a  country- 
wide sales-below-cost  investigation. 


Pursuant  to  section  773(b)(3)  of  the 
Act,  COP  consists  of  COM,  SG&A 
expenses,  and  packing.  The  petitioners 
calculated  COM  based  on  their  own 
production  experience,  adjusted  for 
known  differences  between  costs 
incurred  to  produce  stainless  steel  bar 
in  the  United  States  and  the  UK  using 
publicly  available  data  and  foreign 
market  research.  To  calculate  SG&A  and 
interest  expenses,  the  j>etitioners  relied 
upon  amounts  reported  in  the  UK 
companies'  financial  statements.  Based 
upon  a  comparison  of  CES'  prices  of  the 
foreign  like  product  in  the  home  market 
to  the  calculated  COP  of  the  product,  we 
find  reasonable  grounds  to  believe  or 
suspect  that  sales  of  the  foreign  like 
product  were  made  below  the  COP, 
within  the  meaning  of  section 
773(b)(2){A)(i)  of  the  Act.  Accordingly, 
the  Department  is  initiating  a  country- 
wide cost  investigation. 

Pursuant  to  sections  773(a)(4),  773(b), 
and  773(e)  of  the  Act,  the  petitioners 
also  based  NV  for  sales  of  stainless  steel 
bar  made  by  CES  and  Crownridge  on 
CV.  The  petitioners  calculated  CV  using 
the  same  figures  for  COM,  SG&A 
expenses,  and  packing  costs  they  used 
to  compute  UK  home  market  costs. 
Consistent  with  section  773(e)(2)  of  the 
Act,  the  petitioners  included  in  CV  an 
amoimt  for  profit.  For  profit,  the 
petitioners  relied  upon  amounts 
reported  in  the  UK  steel  producers' 
unconsolidated  1999  financial 
statements.  For  comparisons  to  EP/CEP, 
the  petitioners  made  adjustments  to  CV 
for  credit  expenses. 

Based  upon  the  petitioners'  CV-to- 
CEP  and  CV-to-EP  comparisons,  the 
estimated  dumping  margins  range  from 
21.93  to  125.77  percent. 

Fair  Value  Comparisons 

Based  on  the  data  provided  by  the 
petitioners,  there  is  reason  to  believe 
that  imports  of  stainless  steel  bar  bom 
France,  Germany,  Italy,  Korea,  Taiwan, 
and  the  United  Kingdom  are  being,  or 
are  likely  to  be,  sold  at  less  than  fair 
value. 

Allegations  and  Evidence  of  Material 
Injury  and  Causation 

The  petitions  allege  that  the  U.S. 
industry  producing  the  domestic  like 
product  is  being  materially  injured,  or  is 
threatened  with  material  injury,  by 
reason  of  the  individual  and  cumulated 
imports  of  the  subject  merchandise.  The 
petitioners  contend  that  the  industry's 
injured  condition  is  evident  in  the 
declining  trends  in  net  operating 
income,  net  sales  volume  and  value, 
profit  to  sales  ratios,  and  capacity 
utilization.  The  allegations  of  injury  and 
causation  are  supported  by  relevant 
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evidence  including  U.S.  Customs  import 
data,  lost  sales,  and  pricing  infonnation. 
We  have  assessed  the  allegations  and 
supporting  evidence  regarding  material 
injxiry  and  causation,  and  have 
determined  that  these  allegations  are 
properly  supported  by  accurate  and 
adequate  evidence,  and  meet  the 
statutory  requirements  for  initiation  (see 
Initiation  Checklist). 

Initiation  of  Antidumping  Investigations 

Based  upon  our  examination  of  the 
petitions  on  stainless  steel  bar,  we  have 
foimd  that  they  meet  the  requirements 
of  section  732  of  the  Act.  Therefore,  we 
are  initiating  antidumping  duty 
investigations  to  determine  whether 
imports  of  stainless  steel  bar  from 
France,  Germany,  Italy,  Korea,  Taiwan 
and  the  United  Kingdom  are  bding,  or 
are  likely  to  be,  sold  in  the  United  States 
at  less  than  fair  value.  Unless  this 
deadline  is  extended  pursuant  to  section 
733(b)(1)(A),  we  will  make  our 
preliminary  determinations  no  later 
than  140  days  after  the  date  of  this 
initiation. 

Distiibution  of  Copies  of  the  Petitions 

In  accordance  with  section 
732(b)(3)(A)  of  the  Act,  a  copy  of  the 
public  version  of  each  petition  has  been 
provided  to  the  representatives  of  the 
governments  of  France,  Germany,  Italy, 
Korea,  Taiwan,  and  the  United 
Kingdom.  We  will  attempt  to  provide  a 
copy  of  the  public  version  of  each 
petition  to  each  exporter  named  in  the 
petitions,  as  provided  for  under  section 
351.203(c)(2)  of  the  Department's 
regulations. 

rrc  Notification 

We  have  notified  the  ITC  of  our 
initiations,  as  required  by  section  732(d) 
of  the  Act. 

Preliminary  Determinations  by  the  ITC 

The  ITC  will  determine  no  later  than 
February  12,  2001  whether  there  is  a 
reasonable  indication  that  imports  of 
stainless  steel  bar  from  France, 
Germany,  Italy,  Korea,  Taiwan,  and  the 
United  Kingdom  are  causing  material 
injury,  or  threatening  to  cause  material 
injiiry,  to  a  U.S.  industry.  A  negative 
ITC  determination  for  any  country  will 
result  in  the  investigation  being 
terminated  with  respect  to  that  country; 
otherwise,  these  investigations  will 
proceed  according  to  statutory  and 
regulatory  time  limits. 

This  notice  is  issued  and  published 
pursuant  to  section  777(i)  of  the  Act. 


Dated:  January  7,  2001. 
Troy  H.  Cribb, 

Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  01-2057  Filed  1-23-01;  8:45  am) 

■UMO  cooe  asio-OK-p 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Pursuant  to  section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  part 
301),  we  invite  comments  on  the 
question  of  whether  instruments  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instruments 
shown  below  are  intended  to  be  used, 
are  being  manufactured  in  the  United 
States. 

Comments  must  comply  with  15  CFR 
301.5(a)  (3)  and  (4)  of  the  regulations 
and  be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230.  Applications  may  be 
examined  between  8:30  a.m.  and  5  p.m. 
in  Room  4211,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC. 

Docket  Number:  00-039.  Applicant: 
Rensselaer  Polytechnic  Institute,  110 
Eighth  Street,  Troy,  NY  12180-3590. 
Instrument:  Electron  Microscope,  Model 
JEM-2010.  Manufacturer:  JEOL  Ltd., 
Japan.  Intended  Use:  The  instrument  is 
intended  to  be  used  to  determine  the 
morphology,  elemental  composition, 
crystal  structure,  long/short  range 
ordering  and  microcrystalline  s^ctures 
during  studies  of  the  physics-chemical 
properties  of  inorganic  and  polymer 
materials  including  minerals,  ceramics 
or  other  particulates,  semiconductors, 
composites,  alloys  and  pol)rmers. 
Application  accepted  by  Commissioner 
of  Customs:  December  15,  2000. 

Docket  Number:  00-040.  Applicant: 
The  University  of  Chicago,  Operator  of 
Argonne  National  Laboratory,  9700  S. 
Cass  Avenue,  Argonne,  IL  60439. 
Instrument:  UHV  Scanning  Tunneling 
Microscope/ Atomic  "Force  Microscope. 
Manufacturer:  Omicron  Vakuumphysik 
GmbH,  Germany.  Intended  Use:  The 
instrument  is  intended  to  be  coupled  to 
an  existing  molecular  beam  epitaxy 
chamber  in  ultra-high  vacuum  and  used 
to  characterize  magnetic  surfaces  and 
self-assembled  metallic  and  insulating 
nanostructures.  The  studies  will  include 
investigation  of  growth  morphology  in  a 
large  area  of  micron  size  and  detailed 


structine  with  atomic  resolution  in  a 
small  area.  The  goal  of  these  studies  is 
to  imderstand  the  formation  of 
nanostructures  during  grbwth,  and  to 
gain  fundamental  understanding  of  the 
novel  magnetic  phenomena  in 
nanoscale  systems.  Application 
accepted  by  Commissioner  of  Customs: 
December  15',  2000. 

Docket  Number:  00-041.  Applicant: 
Massachusetts  Institute  of  Technology, 
77  Massachusetts  Avenue,  Room  8-309, 
Cambridge,  MA  02139.  Instrument: 
Nanoindentor.  Manufacturer:  Micro 
Materials  Ltd.,  United  Kingdom. 
Intended  Use:  The  instrument  is 
intended  to  be  used  for  studies  of  the 
mechanical  properties  such  as  strength 
and  sti^ess  of  industrial  metals — 
aliuninum,  various  steels,  ceramics  and 
super  alloys.  In  addition,  the  instrument 
will  be  used  to  illustrate  state  of  the  art 
testing  procedures  of  advanced 
materials  on  the  undergraduate  and 
graduate  levels  in  the  course 
Mechanical  Behavior  of  Materials. 
Application  accepted  by  Commissioner 
of  Customs:  December  20,  2000. 

Docket  Number:  00-042.  Applicant: 
Argonne  National  Laboratory,  9700  S. 
Cass  Avenue,  Argonne,  IL  60439-4874. 
Instrument:  Track  Mounted  Cone 
Penetrometer  Vehicle  and  Associated 
Equipment,  Model  COSON  200. 
Manufacturer:  A.  P.  Van  Den  Berg,  Inc., 
The  Netherlands.  Intended  Use:  The 
instrument  is  intended  to  be  used  for 
research  concentrated  on  the 
development  of  instrumentation  to 
expand  the  knowledge  and 
imderstanding  of  geotechnical 
properties  of  subsurface  sediments  and 
to  better  recover  this  data  through 
improved  electronic  software  and 
sampling  systems.  Experiments  will 
involve  the  geotechnical  properties  of 
soils,  metedlingy  of  the  rods  used  to 
push  the  electronic  cones,  and  the 
development  of  improved  electronic 
and  sampling  equipment  based  upon 
experience  gained  and  subsurface 
environmental  conditions  encoimtered 
during  the  normal  course  of  site 
characterization  studies.  Application 
accepted  by  Commissioner  of  Customs: 
December  22,  2000. 

Docket  Number:  00-043.  Applicant: 
Harvard  University,  16  Divinity  Avenue, 
Cambridge,  MA  02138.  Instrument: 
Picking  and  Gridding  QBot  with 
Accessories.  Manufacturer:  Genetix 
Ltd.,  United  Kingdom.  Intended  Use: 
The  instrument  is  intended  to  be  used 
for  studies  of  bacterial  cul tines, 
bacterial  colonies  and  DNA  fragments 
performing  amplification,  arraying  and 
selection  applications  while  optimizing 
the  following  characteristics:  (1)  Speed 
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and  throughput,  (2)  cost-effectiveness, 
(3)  accuracy,  (4)  user  safety,  (5) 
robustness,  (6)  reduction  error,  (7) 
flexibility  and  (8)  automation  of 
otherwise  tedious  procedures. 
Application  accepted  by  Commissioner 
of  Customs:  December  29,  2000. 

Gerald  A.  Zerdy, 

Program  Manager,  Statutory  Import  Programs 

Staff. 

(FR  Doc.  01-2058  Filed  1-23-01;  8:45  am) 

BILUNOCOOE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[C-«33-063] 

Certain  Iron-metal  Castings  From 
India:  Rescission  of  Countervailing 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Rescission  of 
Countervailing  Duty  Administrative 
Review. 

SUMMARY:  On  November  30,  2000,  in 
response  to  a  request  from  Howrah 
Ferrous  Limited,  the  Department  of 
Commerce  initiated  an  administrative 
review  of  the  countervailing  duty  order 
on  certain  iron-metal  castii^s  horn 
India.  The  administrative  review  covers 
the  period  January  1, 1999  through 
December  31,  1999.  In  accordance  with 
19  CFR  351.213(d)(1),  the  Department  is 
now  rescinding  this  review  because  the 
company  has  withdrawn  its  request  for 
the  review. 

EFFECTIVE  DATE:  January  24,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Copyak,  Office  of  AD/CVD 
Enforcement  VI,  Group  II,  Import 
Administration,  U.S.  Department  of 
Commerce,  Room  4012, 14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone  (202)  482-2786. 
SUPPLEMENTARY  INFORMATKM: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930, 
as  amended  (the  Act)  by  the  Uruguay 
Round  Agreements  Act  (URAA), 
effective  January  1, 1995.  In  addition, 
imless  otherwise  indicated,  all  citations 
to  the  Department's  regulations 
reference  19  CFR  part  351  (2000). 

Background 

On  October  31,  1999,  the  Department 
received  a  request  for  an  administrative 
review  of  the  countervailing  duty  order 


on  certain  iron-metal  castings  from 
India  from  Howrah  Ferrous  Limited,  for 
the  period  January  1,  1999  through 
December  31, 1999.  On  November  30, 
2000,  the  Department  published  in  the 
Federal  Register  (65  FR  71299)  a  notice 
of  "Initiation  of  Countervailing  Duty 
Administrative  Review,"  initiating  the 
administrative  review.' On  December  26, 
2000,  the  company  withdrew  its  request 
for  the  review. 

Rescission  of  Review 

The  applicable  regxilation,  19  CFR 
351.213(d)(1),  states  that  if  a  party  that 
requested  an  administrative  review 
withdraws  the  request  within  90  days  of 
the  date  of  publication  of  the  notice  of 
initiation  of  the  requested  review,  the 
Secretary  will  rescind  the  review.  In  this 
case,  respondents  have  withdrawn  their 
request  within  the  90-day  period.  No 
other  interested  party  requested  a 
review,  and  we  have  received  no  other 
submissions  regarding  the  withdrawal 
of  the  request  for  review.  Therefore,  we 
are  rescinding  this  review  of  the 
countervailing  duty  order  on  certain 
iron-metal  castings  frt>m  India  covering 
the  period  January  1, 1999  through 
December  31, 1999.  We  will  issue 
appropriate  appraisement  instructions 
to  the  U.S.  Customs  Service. 

This  notice  is  in  accordance  with  19 
CFR  351.213(d)(4)  and  section  777(i)  of 
the  Act. 

Dated:  January  16,  2001. 
Holly  A.  Knga, 

Acting  Deputy  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  01-2056  Filed  1-23-01;  8:45  am] 

BtLUNQ  CODE  3S10-O6-r 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

[Dociwt  No.:  000911256-0256-01] 

RIN0693-ZA40 

Small  Grant  Programs 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Commerce. 
ACTION:  Notice;  correction. 

SUMMARY:  The  National  Institute  of 
Standards  and  Technology  (NIST) 
published  a  document  in  the  Federal 
Register  on  January  11,  2001, 
announcing  the  availability  of  2001 
Fimds  for:  (1)  Precision  Measurements 
Grants — ^Availability  of  Funds;  (2) 
Physics  Laboratory  (PL)  2001  Summer 
Undergraduate  Research  Fellowships 
(SURF):  (3)  Materials  Science  and 
Engineering  Laboratory  (MSEL)  2001 


Summer  Undergraduate  Research 
Fellowships  (SURF);  (4)  Manu&cturing 
Engineering  Laboratory  (MEL)  2001 
Summer  Undergraduate  Research 
Fellowships  (SURF);  (5)  Information 
Technology  Laboratory  (ITL)  20O1 
Summer  Undergraduate  Research 
Fellowships  (SURF);  (6)  Building  and 
Fire  Research  Laboratory  (BFRL)  2001 
Summer  Undergraduate  Research 
Fellowships  (SURF);  (7)  Electronics  and 
Electrical  Engineering  Laboratory 
(EEEL)  2001  Summer  Undergraduate 
Research  Fellowships  (SURF);  (8) 
Materials  Science  and  Engineering 
Laboratory  (MSEL)  Grants  Program — 
Availability  of  Funds;  (9)  Fire  Research 
Grants  Program — Availability  of  Fimds; 
(10)  Physics  Laboratory  (PL)  Grants 
Program — Availability  of  Funds;  (11) 
Chemical  Science  and  Technology 
Laboratory  (CSTL)  Grants  Program — 
Availability  of  Funds;  (12) 
Manufactiuing  Engineering  Laboratory 
(MEL)  Grants  Program — Availability  of 
Funds;  and  (13)  Electronics  and 
Electrical  Engineering  Laboratory 
(EEEL)  Grants  Program — Availability  of 
Funds.  This  dociunent  contains 
corrected  dates  for  the  Precision 
Measurement  Grants  Program  and 
corrected  contact  information  for  the 
Materials  Science  and  Engineering 
Laboratory  Grants  Programs. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
the  Precision  Measurement  Grants 
Program,  technical  questions  should  be 
submitted  to:  Dr.  Peter  J.  Mohr, 
Chairman,  NIST  Precision  Measurement 
Grants  Committee,  National  Institute  of 
Standards  and  Technology,  Bldg.  225, 
Rm.  B161,  100  Bureau  Drive,  Stop  8401, 
Gaithersburg,  MD  20899-8401,  Tel: 
(301)  975-3217.  E-mail:  mohr@nist.gov. 
Website:  http://physics.nist.gov/pmg. 

For  the  MSEL  Grants  Program,  contact 
Ms.  Marlene  Taylor,  National  Institute 
of  Standards  and  Technology,  100 
Bureau  Drive,  Stop  8501.  Building  223. 
Room  A305,  Gaithersburg,  MD  20899- 
8501,  Tel:  (301)  975-5653,  E-mail 
marlene.  tayloi@nist.gov. 

Correction 

In  the  Federal  Register  issue  of 
January  11,  2001,  in  FR  Doc.  01-836,  on 
page  2399,  in  the  third  column,  correct 
the  DATES  caption  to  read: 
DATES:  Applicants  for  the  Precision 
Measurement  Grants  Program  must 
submit  an  abbreviated  proposal  for 
preliminary  screening.  Based  on  the 
merit  of  the  abbreviated  proposal, 
applicants  will  be  advised  whether  a 
full  proposal  should  be  submitted.  The 
abbreviated  proposals  must  be  received 
at  the  address  listed  below  no  later  than 
the  close  of  business  February  15,  2001. 
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The  semi-finalists  will  be  notified  of 
their  status  by  April  6,  2001,  and  will 
be  requested  to  submit  full  proposals  to 
NIST  by  close  of  business  on  May  25, 
2001.  NIST  expects  to  issue  awards  on 
or  before  September  30,  2001. 

In  the  Federal  Register  issue  of 
January  11,  2001,  in  FR  Doc.  01-836,  on 
page  2403,  in  the  third  column,  correct 
the  fourth  paragraph  of  the  Program 
Description  and  Objectives  caption  to 
read: 

m.  Metallurgy  Division,  855— The 
primary  objective  is  to  develop 
techniques  to  predict,  measure  and 
control  transformations,  phases, 
microstructure  and  kinetic  processes  as 
well  as  mechanical,  physical  and 
chemical  properties  in  metals  and  their 
alloys.  The  contact  person  for  this 
division  is  Dr.  Richard  J.  Fields  and  he 
may  reached  at  (301)  975-5712  or  by  e- 
mail  at  richard.fields@nist.gov. 

Dated:  January  17.  2001. 
Karen  H.  Brown. 
Deputy  Director 
[FR  Doc.  01-2122  Filed  1-23-01;  8:45  am] 

MLUNQ  CODE  3610-13-M 


DEPARTMENT  OF  COMMERCE 

Natkmal  Oceanic  and  Atmospheric 
Administration 

P.D.011201D] 

Caribbean  Hshery  Management 
Councii;  Pubiic  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Caribbean  Fishery 
Management  Council  (CFMC),  the  South 
Atlantic  Fishery  Management  Council 
(SAFMC).  and  the  Gulf  of  Mexico 
Fishery  Management  Coimcil  (GMFMC) 
will  hold  a  joint  meeting. 
DATES:  The  meeting  will  be  held  on 
February  22,  2001,  from  9  a.m.  imtil  5 
p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Wyndham  Sugar  Bay  Beach  Club 
and  Resort,  6500  Estate  Smith  Bay,  St. 
Thomas,  U.S.V.I. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Caribbean  Fishery  Management  Council, 
268  Munoz  Rivera  Avenue,  Suite  1108, 
San  Juan,  Puerto  Rico  00918-2577; 
telephone:  (787)  766-5926. 
SUPPLEMENTARY  INFORMATION:  The 
Caribbean,  South  Atlantic,  and  Gulf  of 
Mexico  Councils  will  hold  a  joint 
meeting  to  discuss  the  items  contained 
in  the  following  agenda: 


Call  to  Order  •  Virdin  Brown 

Adoption  of  Agenda 

Dolphin/Wahoo  Fishery  Management 
Plan  (FMP) 

-Status  of  FMP  Development  -  Bob 
Mahood 

-Overview  of  Decision  Document  - 
Roger  Pugliese 

-Public  Comment  Period 

-Discussion  of  Proposed  Management 
Measures  in  the  Decision  Document 

-Approval  of  Management  Measures 
by  each  Council  as  Necessary 

-Approve  all  Actions  to  be  Included 
in  the  FMP  -  CFMC,  GMFMC  and 
SAFMC 

-Approve  FMP  for  Submission  to  the 
Secretary ;  CFMC,  GMFMC,  and  SAFMC 

-Schedule  for  Finalizing  and 
Submitting  the  FMP  -  Bob  Mahood 

Other  Business 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  group  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
identified  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under  . 
section  305(c)  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  provided  the  public  has  been 
notified  of  the  Coimcils'  intent  to  take 
final  action  to  address  the  emergency. 

The  meeting  is  open  to  the  public, 
and  will  be  conducted  in  English. 

Fishers  and  other  interested  persons 
are  invited  to  attend  and  participate 
with  oral  or  written  statements 
regarding  agenda  issues. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  For  more 
information  or  request  for  sign  language 
interpretation  and/other  auxiliary  aids, 
please  contact  Mr.  Miguel  A.  Rolon, 
Executive  Director,  Caribbean  Fishery 
Management  Cotmcil  (see  FOR  FURTHER 
INFORMATION  CONTACT)  at  least  5  days 
prior  to  the  meeting  date. 

Dated:  January  18,  2001. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  01-2022  Filed  1-23-01;  8:45  am] 
aaiJNQCOOE  3610-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[1.D.011201E] 

Mid-Atlantic  Fishery  Management 
Council;  Public  iMeetings 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  Mid-Atlantic  Fishery 
Management  Council  (MAFMC)  and  its 
Comprehensive  Management 
Committee,  Surfclam  and  Ocean 
Quahog  Committee.  Executive 
Committee,  and  Law  Enforcement 
Committee  will  hold  public  meetings. 
DATES:  The  meetings  will  be  held  on 
Tuesday,  February  6,  2001,  to  Thursday, 
February  8,  2001.  See  SUPPLEMENTARY 
INFORMATION  for  specific  dates  and 
times. 

ADDRESSES:  The  meetings  will  be  held  at 
the  Wyndham  Hotel,  700  King  Street, 
Wilmington,  DE;  telephone:  302-655- 
0400. 

Council  address:  Mid- Atlantic  Fishery 
Management  Council,  300  S.  New 
Street,  Dover,  DE  19904;  telephone:  302- 
674-2331. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  T.  Furlong,  Executive  Director, 
Mid-Atlantic  Fishery  Management 
Cotmcil;  telephone:  302-674-2331,  ext. 
19. 

SUPPLEMENTARY  INFORMATION:  Tuesday. 
February  6,  2001, 1  p.m.  to  5  p.m. — ^the 
Comprehensive  Management  Committee 
will  meet. 

From  3  p.m.  to  5  p.m. — the  Surfclam 
and  Ocean  Quahog  Committee  will  meet 
concurrently. 

At  7  p.m.,  there  will  be  a  New 
England  Coimcil  Scoping  Meeting  for 
the  development  of  a  Skate  Fishery 
Management  Plan  (FMP). 

Wednesday,  February  7,  2001,  8  a.m. 
to  9  a.m. — the  Executive  Committee  will 
meet. 

From  8  a.m.  to  9  a.m. — ^the  Law 
Enforcement  Committee  will  meet 
concurrently. 

From  9  a.m.  until  4:15  p.m. — the 
MAFMC  will  meet. 

Thursday,  February  8,  2001,  8  a.m. 
until  approximately  noon — the  MAFMC 
will  meet. 

Agenda  items  for  this  meeting  are: 
Update  MAFMC's  research  priorities, 
review  and  approve  draft  quota  set-aside 
request  for  proposals  (RFP),  review 
Framework  1  for  Secretarial  approval, 
discuss  futtire  Comprehensive 
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Management  Committee  projects; 
review  and  evaluate  position  paper  for 
Amendment  13  to  the  Surfclam  and 
Ocean  Quahog  Fishery  Management 
Plan;  discuss  coordination  and 
processing  of  joint  plans  (MAFMC  and 
New  England  Fishery  Management 
Coimcil,  MAFMC  and  Atlantic  States 
Marine  Fisheries  Commission);  address 
Federal  enforcement  of  summer 
flounder,  scup,  and  black  sea  bass 
recreational  rules  in  light  of  possible 
differences  in  size,  season,  and  bag 
limits  between  exclusive  economic  zone 
and  state  jurisdiction;  review  and 
discuss  Framework  2  management 
measures  regarding  extension  of  Illex 
moratorium,  Loligo  exemption  in  Illex 
fishery,  real  time  management  of  Loligo 
and  nile  roll-over  for  mackerel;  review 
and  approve  Framework  1  measures 
regarding  quota  set-aside  for  Secretarial 
submission;  Stock  Assessment 
Workshop  32  public  review  workshop 
for  sea  scallops,  American  plaice,  Gulf 
of  Maine  haddock,  silver  hake  (whiting); 
horseshoe  crab  management  update; 
Information  and  Education  presentation 
on  Marine  Recreational  Fisheries 
Statistics  Survey  (MRFSS)  data;  review 
and  approve  Framework  2  management 
measures  regarding  conservation 
equivalency  for  Secretarial  submission; 
hear  organizational  and  committee 
reports  including  the  New  England 
Council's  report  where  the  MAFMC  may 
address  possible  actions  on  mahogany 
quahogs,  groundfish,  scallops,  skates, 
herring,  monkfish  and  dogfish;  and 
address  and  recommend  MAFMC 
position  regarding  joint  venture 
processing  allocation  for  mackerel. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  the  MAFMC  for  discussion,  these 
issues  may  not  be  the  subject  of  formal 
MAFMC  action  during  this  meeting. 
Action  will  be  restricted  to  those  issues 
specifically  listed  in  this  notice  and  any 
issues  arising  after  publication  of  this 
notice  that  require  emergency  action 
under  section  305(c)  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act,  provided  the  public 
has  been  notified  of  the  MAFMC's 
intent  to  take  final  actions  to  address 
such  emergencies. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Joanna  Davis  at  the  MAFMC  (see 
ADDRESSES)  at  least  5  days  prior  to  the 
meeting  date. 


Dated:  January  18,  2001. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  01-2023  Filed  1-23-01;  8:45  am] 

MLUNQ  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.011201F] 

New  England  Fishery  Management 
Council;  Pul>llc  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  New  England  Fishery 
Management  Council  (Council)  is 
scheduling  a  public  meeting  of  its 
Groundfish  Committee  and  its  Herring 
Oversight  Committee  and  Advisory 
Panel  (joint  with  the  Atlantic  States 
Marine  Fisheries  Commission  (ASMFC) 
Herring  Section  Advisory  Panel,  in 
February,  2001  to  consider  actions 
affecting  New  England  fisheries  in  the 
exclusive  economic  zone  (EEZ). 
Recommendations  from  these  groups 
will  be  brought  to  the  full  Council  for 
formal  consideration  and  action,  if 
appropriate. 

DATES:  The  meetings  will  held  between 
Tuesday,  February  6,  2001  and  Tuesday, 
February  13,  2001.  See  SUPPLEMENTARY 
INFORMATION  for  specific  dates  and 
times. 

ADDRESSES:  The  meetings  will  be  held 

in  Peabody,  MA  and  Danvers,  MA.  See 

SUPPLEMENTARY  INFORMATION  for  specific 

locations. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 

J.  Howard,  Executive  Director,  New 

England  Fishery  Management  Council; 

(978)465-0492. 

SUPPLEMENTARY  INFORMATION: 

Meeting  Dates  and  Agendas 

Tuesday,  February  6.  2001,  9:30  a.m.- 
-Groundfish  Oversight  Committee 
Meeting. 

Location:  Holiday  Inn,  Chie  Newbury 
Street,  Peabody,  MA  01960;  telephone: 
(978)  535-4600. 

The  Groundfish  Oversight  Committee 
will  continue  development  of 
management  alternatives  for 
Amendment  1 3  to  the  Northeast 
Multispecies  Fishery  Management  Plan 
(FMP).  The  Committee  will  continue  to 
refine  the  area  management  alternative. 


It  will  also  consider  the 
recommendations  of  the  Plan 
Development  Team  (PDT)  with  respect 
to  minor  adjustments  to  the  status  quo 
management  measures,  and  will  provide 
further  advice  to  the  PDT  for  developing 
those  alternatives.  The  Committee  will 
also  further  develop  technical  measures 
in  the  alternatives,  such  as  developing 
a  flexible  closure  system,  days-at-sea 
counting  and  allocation  alternatives, 
and  other  issues.  The  Committee 
intends  to  present  these  alternatives  to 
the  Council  at  the  March  14-15,  2001 
Council  meeting. 

Tuesday,  February  13,  2001,  9:30 
a.m.-Joint  Herring  Oversight 
Committee,  Advisory  Panel  and  ASMFC 
Meeting. 

Location:  Sheraton  Femcroft  Hotel,  50 
Femcroft  Road,  Danvers,  MA  01923; 
telephone:  (978)  777-2500. 

The  agenda  includes  discussion  of  the 
Atlantic  States  Marine  Fisheries 
Commission  (ASMFC)  proposal  for  an 
Area  lA  landings  prohibition  until  June 
1  of  each  fishing  year,  as  well  as 
possible  modification  of  spawning  area 
boundaries  and  the  spawning  tolerance 
provisions  in  the  ASMFC  Atlantic 
Herring  management  plan.  The 
committee  and  panel  will  review  the 
controlled  access/limited  entry  goals 
and  proposals  from  recent  industry 
group  meetings  and  develop 
recommendation  to  the  Council  for 
further  action.  There  will  also  be  a 
discussion  of  herring  research  priorities 
and  possible  funding  sources. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  Council  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
Council  action  during  this  meeting. 
Council  action  will  be  restricted  to  those 
issues  specifically  listed  in  this  notice 
and  any  issues  arising  after  publication 
of  this  notice  that  require  emergency 
action  under  section  305(c)  of  the 
Magnuson-Stevens  Act,  provided  the 
public  has  been  notified  of  the  Council's 
intent  to  take  final  action  to  address  the 
emergency. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Paul  J.  Howard 
(see  ADDRESSES)  at  least  5  days  prior  to 
the  meeting  dates. 

E>ated:  January  18.  2001. 

Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 

[FR  Doc.  01-2024  Filed  1-23-01;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospiieric 
Administration 

P.O.  011201 B] 

North  Pacific  Fishery  Management 
Council;  PukMic  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  North  Pacific  Fishery 
Management  Coimcil  (Council)  and  its 
advisory  committees  will  hold  public 
meetings. 

DATES:  The  meetings  will  be  held 
Monday,  February  5,  2001  through 
Thursday,  February  8,  2001.  See 
SUPPLEMENTARY  INFORMATION  for  specific 
dates  and  times. 

ADDRESSES:  All  meetings  will  be  held  at 
the  Anchorage  Hilton  Hotel,  500  W. 
Third  Avenue,  Anchorage,  AK,  unless 
otherwise  noted. 

Council  Address:  North  Pacific 
Fishery  Management  Council,  605  W. 
4th  Ave.,  Suite  306,  Anchorage,  AK 
99501-2252. 

FOR  FURTHER  INFORMATION  CONTACT: 
Council  staff,  telephone:  907-271-2809. 
SUPPI.EMENTARY  MFOmiATION:  The 
Coimcil's  Advisory  Panel  will  begin  at 
8  a.m.,  Monday,  February  5,  and 
continue  through  Thursday,  February  8. 
The  Scientific  and  Statistical  Conunittee 
(SSC)  will  begin  at  8  a.m.  on  Monday, 
February  5,  and  continue  through 
Wednesday,  February  7. 

The  Council  will  begin  their  plenary 
session  at  8  a.m.  on  Wednesday, 
February  7,  continuing  through 
Monday,  February  12,  2001.  All 
meetings  are  open  to  the  public  except 
executive  sessions  which  may  be  held 
during  the  week  at  which  the  Council 
will  discuss  personnel  issues  and/or 
current  litigation. 

Council:  The  agenda  for  the  Council's 
plenary  session  will  include  the 
following  issues.  The  Coimcil  may  take 
appropriate  action  on  any  of  the  issues 
identified. 

1.  Reports: 

(a)  Executive  Director's  Report. 

(b)  State  Fisheries  Report  by  Alaska 
Dept.  of  Fish  and  Game. 

(c)  NMFS  Management  Report. 

(d)  Enforcement  and  Surveillance 
reports  by  NMFS  and  the  Coast  Guard. 

(e)  Report  on  Marine  Research  Funds 

(f)  U.S.  Fish  and  Wildlife  Report  on 
Eider  Critical  Habitat  Final  Rule. 

2.  Halibut  Charter  Individual  Fishing 
Quotas  (IFQ):  Initial  review  of  analysis, 
direction  to  staff. 


3.  Gulf  of  Alaska  Ecosystem  Research: 
Report  fi^m  Prince  William  Sound 
Science  Center. 

4.  Steller  sea  lion  issues:  discuss  all 
aspects  of  current  and  planned 
management  measures  to  protect  Steller 
sea  lions:  take  action  as  appropriate  to 
initiate  further  management  actions. 

5.  Receive  report  on  Kodiak  adaptive 
management  experiment. 

6.  American  Fisheries  Act: 

(a)  Review  final  co-op  reports  and 
Bering  Sea/ Aleutian  Islands  (BSAI) 
salmon  bycatch  provisions;  take  action 
as  appropriate. 

(b)  Discuss  alternatives  for  processing 
sideboards  and  provide  direction. 

(c)  Receive  industry  report  on  Pacific 
cod  sideboards;  take  action  as 
appropriate. 

(d)  Discuss  the  Report  to  Congress  on 
fisheries  during  the  first  year  of  the 
American  Fisheries  Act. 

7.  Giilf  of  Alaska  Rationalization: 
Receive  committee  report  and  provide 
further  direction. 

8.  Administration  of  Community 
Development  Quotas:  Receive  progress 
report  and  provide  direction  to 
committee. 

9.  Appointments  to  Council 
committees  and  Scientific  and 
Statistical  Committee. 

10.  Groundfish  Management: 

(a)  Initial  review  of  Pacific  cod 
allocation  (BSAI  Amendment  68); 
direction  to  staff. 

(b)  Progress  report  on  process  of 
setting  total  allowable  catch. 

(c)  Review  a  discussion  paper  on 
vessel-by-vessel  catch  and  bycatch 
disclosure;  task  staff  as  appropriate. 

11.  Crab  Management:  Receive  report 
from  Crab  Plan  Team  on  bycatch;  task 
staff  as  appropriate. 

12.  St£Ln  Tasking:  Review  ciirrent  staff 
tasking  and  projects  to  be  tasked; 
provide  direction  to  staff. 

Advisory  Meetings 

Advisory  Panel:  The  agenda  for  the 
Advisory  Panel  will  mirror  that  of  the 
Council  listed  above,  with  the  exception 
of  the  reports  under  Item  1,  and  Item  9, 
.  appointments  to  conuiittees. 

Scientific  and  Statistical  Committee: 
The  Scientific  and  Statistical  Committee 
will  address  the  following  issues: 

1.  SSC  review  of  the  November  30, 
2000  biological  opinion  addressing 
Steller  sea  lion/groundfish  fishery 
interactions. 

2.  Groimdfish  management  issues 
listed  under  Council  agenda. 

3.  Crab  management  issues  listed 
under  Coimcil  agenda. 

4.  Review  initial  analysis  for  Halibut 
Charter  IFQ  program  and  provide 
comments  to  staff  and  Council. 


Committee  and  Workshop  Meetings 

IFQ  Implementation  Team  will  meet 
Sunday,  February  4,  between  1  p.m.  and 
5  p.m.  in  the  Penthouse  Meeting  Room 
of  the  Westmark  Hotel,  720  W.  5th 
Avenue,  Anchorage,  AK.  The  Team  will 
review  the  draft  Halibut  Charter  IFQ 
analysis  and  provide  comments  to  the 
North  Pacific  Fishery  Management 
Council. 

Halibut  Charter  IFQ  Industry 
Workgroupwill  meet  Monday,  February 
5,  at  1  p.m.  in  the  Uiamna  Room  at  the 
Anchorage  Hilton  Hotel,  to  review  the   . 
draft  Halibut  Charter  IFQ  analysis  and 
provide  comments  to  the  North  Pacific 
Fishery  Management  Council. 

Gulf  of  Alaska  Rationalization 
Committee  will  meet  Thursday, 
February  8,  at  6  p.m.  in  the  Aleutian 
Room  at  the  Anchorage  Hilton  Hotel,  to 
continue  work  on  elements  and  options 
of  a  rationalization  plan  for  Gulf  of 
Alaska  groundfish  fisheries. 

Other  committees  and  workgroups 
may  hold  impromptu  meetings 
throughout  the  meeting  week.  Such 
meetings  will  be  announced  during 
regularly-scheduled  meetings  of  the 
Council,  Advisory  Panel,  and  SSC,  and 
will  be  posted  at  the  hotel. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  this 
Coimcil  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  Council  action  during  this 
meeting.  Council  action  will  be 
restricted  to  those  issues  specifically 
identified  in  the  agenda  listed  in  this 
notice. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Helen  Allen  at 
907-271-2809  at  least  7  working  days 
prior  to  the  meeting  date. 

Dated:  January  18.  2001. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(PR  Doc.  01-2020  Filed  1-23-01:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.011201C] 

North  Pacific  Rshery  Management 
Council;  Public  Meeting 

agency:  National  Marine  Fisheries 
SOTvice  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  a  joint  meeting  of  the 
North  Pacific  Fishery  Management 
Council  and  the  Alaska  Board  of 
Fisheries. 

SUMMARY:  The  North  Pacific  Fishery 
Management  Council  (Council)  and  the 
Alaska  Board  of  Fisheries  (Board)  will 
meet  February  6,  2001,  in  Anchorage, 
AK. 

DATES:  The  meeting  will  be  held  on 
Tuesday,  February  6,  2001. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Fourth  Avenue  Theater,  630  W.  4th 
Avenue,  Anchorage,  AK. 

Council  address:  North  Pacific 
Fishery  Management  Council,  605  W. 
4th  Ave.,  Suite  306,  Anchorage,  AK 
99501-2252. 

FOR  FURTHER  INFORMATION  CONTACT: 
Council  staff,  telephone:  907-271-2809. 
SUPPLEMENTARY  INFORMATION:  The  Board 
and  Council  will  hold  their  annual  joint 
meeting  to  receive  reports  and  discuss 
the  following  issues  of  mutual  concern: 

1.  Halibut  Charter  Individual  Fishing 
Quota  Program. 

2.  Halibut  subsistence. 

3.  Steller  sea  lions/fishery 
interactions. 

4.  Salmon  bycatch  in  groundfish 
fisheries. 

5.  C.  opilio  bycatch  in  other  fisheries. 

6.  Rationalization  of  the  Bering  Sea 
crab  fisheries. 

7.  Rationalization  of  the  Gulf  of 
Alaska  groundfish  fisheries. 

8.  Habitat  areas  of  particular  concern. 
Although  non-emergency  issues  not 

contained  in  this  agenda  may  come 
before  this  group  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
identified  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305(c)  of  die  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  provided  the  public  has  been 
notified  of  the  Council's  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 


Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Helen  Allen  at 
907-271-2809  at  least  7  working  days 
prior  to  the  meeting  date. 

Dated:  January  18,  2001. 

Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 

[PR  Doc.  01-2021  Filed  1-23-01;  8:45  am) 
BIUJNG  CODE  3610-22-« 


DEPARTMENT  OF  COMMERCE 

National  Telecommunications  and 
Information  Administration 

Public  Meeting  To  Discuss  Results  of 
Ultrawideband  Systems  Testing 

AGENCY:  National  Telecommunications 
and  Information  Administration, 
Department  of  Commerce. 
ACTKMl:  Notice  of  public  meeting. 

SUMMARY:  The  National 
Telecommunications  and  Information 
Administration  (NTIA)  will  host  a 
public  meeting  to  discuss  the  results  of 
tests  conducted  by  the  agency  to 
develop  practical  methods  for 
characterizing  the  very  narrow  pulses  of 
ultrawideband  (UWB)  systems  and  to 
assess  the  compatibility  between  UWB 
devices  and  selected  federal  radio 
communications  or  sensing  systems. 
DATES:  The  meeting  will  be  held  from  2 
p.m.-4  p.m.,  Wednesday,  January  31, 
2001. 

ADDRESSES:  The  meeting  will  be  held  at 
the  U.S.  Department  of  Conmierce, 
Room  1605, 1401  Constitution  Avenue, 
NW.,  Washington,  DC.  The  meeting  will 
be  open  to  the  public.  For  updated 
information  on  this  meeting,  please  see 
NTLA's  homepage  at  <http:// 
www.ntia.doc.gov>. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Roosa,  Office  of  Spectrum  Management, 
NTIA,  telephone:  (202)  482-1559;  or 
electronic  mail:  <proosa@ntia.doc.gov>. 
Media  inquiries  should  be  directed  to 
the  Office  of  Public  Affairs,  NTIA,  at 
(202)  482-7002. 

SUPPLEMENTARY  INFORMATION:  Recent 
advances  in  microcircuit  and  other 
technologies  have  allowed  the  use  of 
very  narrow  pulses  (typically  less  than 
a  nanosecond)  with  very  wide 
bandwidths  in  new  applications  in  both 
radar  and  communications  devices. 
These  "ulti-awideband"  or  "UWB" 
devices  are  capable  of  locating  nearby 
objects  and  can  use  processing 
technology  to  "see  through  walls"  and 
communicate  in  multipath  propagation 
environments,  making  them  useful  in 


many  commercial  and  government 
applications.  The  manufacturers  of 
these  devices  are  seeking  authorization 
bom  NTIA  and  the  Federal 
Communications  Commission  (FCC)  to 
operate  UWB  systems  on  an  unlicensed 
basis.  The  current  regulations  for 
unlicensed  devices,  located  in  Part  15  of 
Tide  47  of  the  Code  of  Federal 
Regulations,  do  not  address  such  UWB 
devices.  The  FCC  has  initiated  a 
rulemaking  proceeding  to  examine 
whether  UWB  devices  can  be 
accommodated  compatibly  with  existing 
systems  operating  in  the  electronic 
environment. '  NTIA  has  conducted  a 
series  of  measurements  and  analyses  for 
characterizing  and  assessing  the  impact 
of  UWB  devices  on  selected  Federal 
equipment  operation  between  400  kHz 
and  6  GHz.  The  results  of  these  tests 
were  released  by  NTIA  on  January  18, 
2001  in  the  form  of  two  reports:  "The 
Temporal  and  Spectral  Characteristics 
of  Ultrawideband  Signals,"  NTIA  Report 
01-383,  which  provides  practical 
methods  for  characterizing  UWB 
systems;  and  "Assessment  of 
Compatability  between  Ultrawideband 
Devices  and  Selected  Federal  System," 
NTIA  Special  Publication  01-43,  which  ' 
provides  information  needed  to  measure 
the  potential  of  UWB  systems  to 
interfere  with  existing  radio 
communications  or  sensing  systems.^  At 
the  same  time,  NTIA  filed  both  reports 
with  the  FCC  to  be  included  in  the 
public  record  of  its  rulemaking 
proceeding. 

Public  Participation:  The  meeting  will 
be  open  to  the  public  and  is  physically 
accessible  to  people  with  disabilities.  To 
facilitate  entry  to  the  Department  of 
Commerce  building,  please  have  a  photo 
identification  available  and/or  a  U.S. 
Government  building  pass,  if  applicable. 
Any  member  of  the  public  wishing  to 
attend  and  requiring  special  services, 
such  as  sign  language  interpretation  or 
other  ancillary  aids,  should  contact  Paul 
Roosa  at  least  three  (3)  days  prior  to  the 
meeting  via  the  contact  information 
provided  above. 

Dated;  January  19,  2001. 
Kathy  D.  Smith, 
Chief  Counsel. 
[PR  Doc.  01-2113  Filed  1-23-01;  8:45  am) 

BUJN6C00E  3510-6(M> 


'  See  Revision  of  Part  IS  of  the  Commission's 
Rules  regarding  Ultra-Wideband  Transmission 
Systems.  ET  Docket  No.  90-153.  Notice  of  Proposed 
Rulemaking.  65  Fed.  Reg.  37332  (June  14.  2000). 

^  Both  of  these  reports  are  available  on  NTIA's 
website  at  <www.ntia.doc.gov>. 
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DEPAfmiENT  OF  EDUCATION 

[CFDA  No.  84.031S] 

Offloe  of  Poetaecondary  Education; 
Devaloping  Hispanic-Serving 
Inatltutions  Program;  Notice  Inviting 
Applications  for  New  Awards  for  Hscal 
Year  (FY)  2001 

Purpose  of  Program:  Assists  eligible 
Hispanic-Serving  Institutions  (HSI)  of 
higher  education  to  expand  their 
capacity  to  serve  Hispanic  and  low- 
income  students  by  enabling  them  to 
improve  their  academic  quality, 
institutional  management,  and  fiscal 
stability  and  to  increase  their  self- 
sufficiency.  Five-year  development 
grants  will  be  awarded  in  FY  2001.  One- 
year  planning  grants  will  not  be 
awarded  in  FY  2001.  For  FY  2001  the 
competition  for  new  awards  focuses  on 
projects  designed  to  meet  the  priorities 
we  describe  in  the  PRIORITIES  section 
of  this  application  notice. 

Eligible  Applicants:  Institutions  of 
higher  education  that  have  been 
designated  eligible  to  receive  funding 
imder  Farts  A  or  B  of  Title  III  or  under 
Tide  V  of  the  Higher  Education  Act  of 
1965,  as  amended  (HEA),  are  eligible  to 
apply  for  individual  development  grants 
and  are  eligible  to  apply  for  cooperative 
arrangement  grants.  In  addition,  at  the 
time  of  application,  the  institution  must 
provide  assurances  that  it  has  an 
enrollment  of  undergraduate  full-time 
equivalent  (FTE)  students  that  is  at  least 
25  percent  Hispanic  students,  and  that 
not  less  than  50  percent  of  their 
Hispanic  students  are  low-income 
individuals. 

Special  Notes:  1.  An  institution  may  not 
receive  funding  under  the  Title  V  program 
and  the  Title  in  Part  A  or  B  programs  at  the 
same  time.  An  institution  thiat  is  currently  a 
recipient  of  a  grant  under  Title  III  Part  A  or 
B  may  not  relinquish  that  grant  in  order  to 
apply  for  a  Title  V  grant.  The  programs 
authorized  under  Part  A  of  Title  ni  of  the 
HEA  include  the  Strengthening  Institutions 
Program,  the  American  Indian  Tribally 
Controlled  Colleges  and  Universities 
Program,  the  Alaska  Native-Serving 
Institutions  Program,  and  the  Native 
Hawaiian-Serving  Institutions  Program.  The 
programs  authorized  under  Part  B  of  Title  III 
include  the  Strengthening  Historically  Black 
Colleges  and  Universities  Program  and  the 
Strengthening  Historically  Black  Graduate 
Institutions  Program. 

2.  An  institution  may  apply  for  a  grant 
under  both  Title  III  Part  A  programs  and  Title 
V.  However,  an  institution  can  only  receive 
funding  under  one  of  those  programs. 
Accordingly,  if  an  institution  applies  for  a 
grant  under  more  than  one  program,  the 
institution  should  indicate  that  fact  in  each 
application,  and  should  indicate  which 
program  grant  it  prefers  to  receive. 


Applications  Available:  January  24, 
2001. 

Deadline  for  Transmittal  of 
Applications:  March'^2,  2001. 

Deadline  for  Intergovernmental 
Review:  May  11,  2001. 

Electronic  Field  Reading:  All  grant 
applications  imder  the  HSI  Program  will 
be  reviewed  by  a  three  member  panel  of 
peer  reviewers.  The  reviewers  will 
provide  comments  and  score 
applications  online  via  a  sectued 
website.  Reviewers  will  have 
opportiinities  to  discuss  any  significant 
scoring  differences  bv  conference  calls. 

Estimated  Available  Funds:  Congress 
has  appropriated  $68,500,000  for  this 
program  for  FY  2001.  Approximately, 
$48,900,000  will  support  continuing 
grants.  Therefore,  approximately 
$19,600,000  will  be  available  for  the 
new  grant  competition. 

Estimated  Range  of  Awards: 
Individual  Development  Grants: 
$400,000-$450,000  per  year. 
Cooperative  Arrangement  Grants: 
$575,000-5625,000  per  year. 

Estimated  Average  Size  of  Awards: 
Individual  Development  Grant: 
$425,000  per  year.  Cooperative 
Arrangement  Development  Grant: 
$600,000  per  year. 

Estimated  Number  of  Awards: 
Individual  Development  Grants:  39. 
Cooperative  Arrangement  Development 
Grants:  3-5. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  60  months  for 
Individual  Development  and 
Cooperative  Arrangement  Development 
grants. 

Page  Limit:  We  have  established 
mandatory  page  limits  for  both  the 
individual  development  grant  and  the 
cooperative  arrangement  development 
grant.  You  must  limit  the  application  to 
the  equivalent  of  no  more  than  100 
pages  for  the  individual  development 
grant  and  140  pages  for  the  cooperative 
arrangement  development  grant,  using 
the  following  standards: 

•  A  "page"  is  8.5"  x  11",  on  one  side 
only,  with  \'  margins  top,  bottom,  and 
both  sides.  Page  headings,  page 
numbers,  and  footnotes  may  be  outside 
the  1"  margin. 

•  Double  space  (no  more  than  three 
lines  per  vertical  inch)  all  text  in  the 
application  narrative,  including  titles, 
and  headings.  However,  you  may  single 
space  footnotes,  quotations,  references, 
captions,  charts,  forms,  tables,  figures, 
and  graphs. 

•  Use  a  font  that  is  either  12-point  or 
larger  or  no  smaller  than  10  pitch 
(characters  per  inch). 

The  page  limit  does  not  apply  to  the 
application  cover  sheet,  the  table  of 


contents,  the  two  page  abstract,  or  the 
assurances  and  certificates. 
Furthermore,  the  page  limit  does  not 
apply  to  the  allowed  appendices  for  the 
individual  development  grant  and  the 
cooperative  arrangement  development 
grant. 

Our  reviewers  will  not  read  any  pages 
of  your  application  that — 

•  Exceed  the  page  limit  if  you  apply 
these  standards;  or 

•  Exceed  the  equivalent  of  the  page 
limit  if  you  apply  other  standards. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  81,  82,  85, 
86,  97,  98  and  99,  and  (b)  The 
regulations  for  this  program  in  34  CFR 
part  606. 

Priorities:  This  competition  focuses 
on  development  grant  applications  that 
meet  the  priority  in  section  511(d)  of  the 
HEA  (see  34  CFR  75.105(b)(2)(iv)).  This 
priority  is  as  follows: 

Collaborative  Arrangement  Absolute 
Priority.  The  Secretary  shall  give 
priority  to  an  individual  development 
grant  application  that  contains 
satisfactory  evidence  that  the  HSI 
applicant  has  entered  into  or  will  enter 
into  a  collaborative  arrangement  with  at 
least  one  local  educational  agency  or 
community-based  organization  to 
provide  such  agency  or  organization 
with  assistance  (from  funds  other  than 
funds  provided  imder  Title  V  of  the 
HEA)  in  reducing  dropout  rates  for 
Hispanic  students,  improving  rates  of 
academic  achievement  for  Hispanic 
students,  and  increasing  the  rates  at 
which  Hispanic  secondary  school 
graduates  enroll  in  higher  education. 

Under  34  CFR  75.105(c)(3)  we 
consider  only  development  grant 
applications  that  meet  this  priority. 

This  competition  also  focuses  on 
cooperative  arrangement  development 
grant  applications  that  meet  the  priority 
in  section  514(b)  of  the  HEA  (see  34  CFR 
75.105(b){2)(iv)  and  34  CFR  606.25). 
This  priority  is  as  follows: 

Geographic  and  Economic  Absolute 
Priority.  The  Secretary  gives  priority  to 
grants  for  cooperative  arrangements  that 
are  geographically  and  economically 
soimd  or  will  benefit  the  applicant 
Hispanic-Serving  institution. 

Under  34  CFR  75.105(c)(3)  we 
consider  only  applications  for 
cooperative  arrangement  development 
grants  that  meet  this  priority. 

Invitational  Priorities:  Within  the 
Geographic  and  Economic  absolute 
priority  for  cooperative  arrangement 
development  grants  for  this  competition 
for  FY  2001 ,  we  are  particularly 
interested  in  applications  that  meet  one 
or  more  of  the  following  priorities. 


Federal  Register / Vol.  66,  No.  16 /Wednesday,  January  24,  2001 /Notices 


7633 


Invitational  Priority  1 

Cooperative  arrangements  between 
two-year  and  four-year  institution 
partners  aiming  to  increase  transfer  and 
retention  of  Hispanic  students. 

Invitational  Priority  2 

Cooperative  arrangements  that 
develop  and  share  technological 
resources  in  order  to  enhance  the 
institution's  partners'  ability  to  serve  the 
needs  of  low-income  communities  and/ 
or  minority  populations,  especially  in 
rural  areas. 

Invitational  Priority  3 

•  Cooperative  arrangements  that 
include  at  least  one  HSI  partner  that 
does  not  currently  have  funding  under 
the  Tide  V  HSI  program. 

Invitational  Priority  4 

Cooperative  arrangements  that 
involve  the  institutional  partners  from 
more  than  one  university  or  college 
system. 

Under  34  CFR  75.105(c)(1)  we  do  not 
give  an  application  that  meets  one  or 
more  of  these  invitational  priorities  a 
competitive  or  absolute  preference  over 
other  applications. 

Special  Funding  Consideration:  In  tie- 
breaking  situations  described  in  34  CFR 
606.23  of  the  HSI  Program  regulations, 
the  Secretary  awards  one  additional 
point  to  an  application  from  an 
institution  that  has  an  endowment  fund 
for  which  the  current  market  value  per 
FTE  student  is  less  than  the  average 
endowment  fimd  value  per  FTE  student 
at  the  same  type  of  institution  (two-year 
or  four-year).  The  Secretary  also  awards 
one  additional  point  to  an  application 
from  an  institution  that  ciurentiy  has 
library  material  expenditures  per  FTE 
student  less  than  the  average  library 
material  expenditure  per  FTE  student  at 
the  same  type  of  institution  (two-year  or 
four-year). 

If  a  tie  still  remains  after  applying  the 
additional  points  specified  above,  we 
use  a  combined  ranking  of  library 
expenditures  and  endowment  fund 
values  per  FTE  student  as  a  final 
tiebreaker.  The  instittrtions  with  the 
lowest  combined  library  expenditures 
per  FTE  student  and  endowment  fund 
values  per  FTE  student  are  ranked 
higher  in  strict  numerical  order. 
FOR  APPLICATIONS  AND  FUfrPHER 
INFORMATION  CONTACT:  Jessie  DeAro, 
Camisia  Proctor,  or  Sophia  McArdle, 
Tide  V-Developing  Hispanic-Serving 
Institutions  Program,  U.S.  Department 
of  Education,  1990  K  Street  NW.,  6th 
floor,  Washington  DC  20006-8501. 
Telephone:  (202)  502-7777,  or  via 
Internet:  tide_five@ed.gov 


If  you  use  a  telecommunications 
device  for  the  deaf  (TDD)  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-80O-677-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  program  contact  persons 
listed  under  FOR  APPLICATIONS  AND 
FURTHER  INFORMATION  CONTACT. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  by  contacting 
those  persons.  However,  the  Department 
is  not  able  to  reproduce  in  an  alternative 
format  the  standard  forms  included  in 
the  application  package. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 
http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  bee 
at  either  of  the  previous  sites.  If  you 
have  questions  about  using  PDF,  call  the 
U.S.  Government  Printing  Office  (GPO), 
toll  free,  at  1-688-293-6498;  or  in  the 
Washington,  DC  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html 

Program  Authority:  20  USC  1059c. 
Dated:  January  18.  2001. 
A.  Lee  Fritschler, 

Assistant  Secretary,  Office  of  Postsecondary 

Education. 

[FR  Doc.  01-2112  Filed  1-23-01;  8:45  am] 

BHJJNG  COOE  4000-01-U 


DEPARTMENT  OF  EOUCATION 

National  Commlttae  on  Foreign 
Medical  Education  and  Accreditation; 
KAeeting 

AGENCY:  National  Committee  on  Foreign 
Medical  Education  and  Accreditation, 
Department  of  Education. 

What  Is  the  Purpose  of  This  Notice? 

The  purpose  of  this  notice  is  to 
announce  the  upcoming  meeting  of  the 
National  Committee  on  Foreign  Medical 
Education  and  Accreditation.  Parts  of 
this  meeting  will  be  open  to  the  public, 
and  the  public  is  invited  to  attend  those 
portions. 


When  and  Where  Will  the  Meeting 
Take  Place? 

We  will  hold  the  meeting  on  March  9, 
2000  beginning  at  9  a.m.  at  the  U.S. 
Department  of  Education,  in  the  8th 
Floor  Conference  Center,  1990  K  Street, 
NW.,  Washington,  D.C.  20006. 

What  Access  Does  the  Confierence 
Center  Provide  for  Individuals  With 
Disabilities? 

The  nieeting  site  is  accessible  to 
individuals  with  disabilities.  If  you  will 
need  an  auxiliary  aid  or  service  to 
participate  in  the  meeting  [e.g., 
interpreting  service,  assistive  listening 
device,  or  materials  in  an  alternate 
format),  notify  the  contact  person  listed 
in  this  notice  at  least  two  weeks  before 
the  scheduled  meeting  date.  Although 
we  will  attempt  to  meet  a  request 
received  after  that  date,,  we  may  not  be 
able  to  make  available  the  requested 
auxiliary  aid  or  service  because  ol 
insufficient  time  to  arrange  it. 

What  Are  the  Functions  of  the 
Committee? 

The  National  Committee  on  Foreign 
Medical  Education  and  Accreditation 
was  established  by  the  Secretary  of 
Education  under  section  102  of  the 
Higher  Education  Act  of  1965,  as 
amended.  The  Committee's 
responsibilities  are  to  (1)  evaluate  the 
standards  of  accreditation  applied  to 
applicant  foreign  medical  schools;  and 
(2)  determine  the  comparability  of  those 
standards  to  standards  for  accreditation 
applied  to  United  States  medical 
schools. 

What  Are  the  Issues  To  Be  Considered 
at  This  Meeting? 

The  National  Committee  on  Foreign 
Medical  Education  and  Accreditation 
will  review  the  standards  of 
accreditation  applied  to  medical  schools 
by  several  foreign  coimtries  to 
determine  whether  those  standards  are 
comparable  to  the  standards  of 
accreditation  applied  to  medical  schools 
in  the  United  States.  Discussions  of  the 
standards  of  accreditation  will  be  held 
in  sessions  open  to  the  public. 
Discussions  that  focus  on  specific 
determinations  of  comparability  are 
closed  to  the  public  in  order  that  each 
country  may  be  properly  notified  of  the 
decision.  Beginning  February  19,  you 
may  call  to  obtain  the  identity  of  the 
countries  whose  standards  are  to  be 
evaluated  during  this  meeting. 

Who  Is  the  Contact  Person  for  the 
Meeting? 

Please  contact  Bonnie  LeBold.  who  is 
the  Executive  Director  of  the  National 
Committee  on  Foreign  Medical 
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Education  and  Accreditation,  if  you 
have  questions  about  the  meeting.  You 
may  contact  her  at  the  U.S.  IDepartment 
of  Education,  7th  Floor— Rm.  7007, 
1990  K  St.  NW.,  Washington,  DC  20006- 
7563,  telephone:  (202)  219-7009.  fax: 
(202)  219-7008.  e-mail: 
Bonnie_LeBoId@ed.gov.  Individuals 
who  use  telecommunications  device  for 
the  deaf  (TDD)  may  call  the  Federal 
hiformation  Relay  Service  at  1-800- 
877-8339. 

Dated:  January  18.  2001. 
A.  Lee  Fritschler, 

Assistant  Secretary  for  Postsecondary 

Education. 

[FR  Doc.  01-2116  Filed  1-23-01;  8:45  am] 

BILIJNG  CODE  4000-01-U 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  tCOI-542-000,  FERC  Form  542] 

Proposed  Information  Collection  and 
Request  for  Comments 

January  18.  2001. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice  of  proposed  information 

collection  and  request  for  comments. 

SUMMARY:  In  compliance  with  the 
requirements  of  section  3506(c)(2)(arof 


the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  No.  104-13).  the  Federal  Energy 
Regidatory  Commission  (Commission)  is 
soliciting  public  comment  on  the 
specific  aspects  of  the  information 
collection  described  below. 
DATES:  Consideration  will  be  given  to 
comments  submitted  on  or  before  March 
26, 2001. 

ADDRESSES:  Copies  of  the  proposed 
collection  of  information  can  be 
obtained  from  and  written  comments 
may  be  submitted  to  the  Federal  Energy 
Regulatory  Commission,  Attn:  Michael 
Miller.  Office  of  the  Chief  Information 
Officer,  a-1,  888  First  Street  NE., 
Washington,  DC  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Miller  may  be  reached  by 
telephone  at  (202)  208-1415,  by  fax  at 
(202)  208-2425,  and  by  e-mail  at 
mike. miUer®f ere.  fed.  us. 

SUPPLEMENTARY  INFORMATION:  The 
information  collected  under  FERC  Form 
542  "Gas  Pipeline  Rates:  Rate  Tracking" 
(0MB  No.  1902-0070)  is  used  by  the 
Commission  to  implement  the  statutory 
provisions  governed  by  Title  FV  of  the 
Natural  Gas  Policy  Act  (NGPA),  15 
U.S.C.  3301-3432,  and  sections  4,  5,  and 
16  of  the  Natural  Gas  Act  (NGA)  (15 
U.S.C.  717-717W).  These  statutes 
empower  the  Commission  to  collect 
natural  gas  transmission  cost 
information  from  interstate  natural  gas 
transporters  for  the  purposes  of 
verifying  that  these  costs,  which  are 


passed  on  to  pipeline  customers,  are  just 
and  reasonable.  The  Commission 
implements  FERC  542  filing 
requirements  in  18  CFR  Parts  154.4. 
154.7,  154.101,  154.107,  154.201. 
154.207-.209  and  154.401-403. 

Interstate  natural  gas  pipelines  are 
required  by  the  Commission  to  track 
their  transportation  associated  costs  to 
allow  for  the  Commission's  review  and 
where  appropriate,  approval  of  the  pass 
through  of  these  costs  to  pipeline 
customers.  Most  of  these  FERC  542 
tracking  filings  are  monthly  accoimtings 
of  the  cost  of  fuel  or  electric  power 
necessary  to  operate  compressor 
stations.  Others  track  the  costs  of:  (1)      ' 
Gas  Research  Institute  fees;  (2)  annual 
charges  of  various  t)^es,  and  (3)  other 
types  of  rate  adjustments. 

Tracking  filings  may  be  submitted  at 
any  time  or  on  a  regularly  scheduled 
basis  in  accordance  with  the  pipeline 
company's  tariff.  Filings  may  be  either: 
(1)  Accepted;  (2)  suspended  and  set  for 
hearing;  (3)  suspended,  but  not  set  for 
hearing;  or  (4)  suspended  for  further 
review,  such  as  a  technical  conference 
or  some  other  type  of  Commission 
action. 

Action:  The  Commission  is  requesting 
a  three-year  extension  of  the  current 
expiration  date,  with  no  changes  to  the 
existing  collection  of  data. 

Burden  Statement:  Public  reporting 
burden  for  this  collection  is  estimated 
as: 


Number  oi  respondents  annually 
(1) 

Numtwr  of  responses 
per  respondent 

(2) 

Average  burden  hours 
per  response 

Total  armual  burden  hours 
(1)x(2)x(3) 

55 

3 

140 

23.100 

Estimated  Cost  Burden  to 
Respondents:  23,100  hours/2.080  hours 
per  year  x  $115.357 '  per 
year=$l  .281.128.  The  cost  per 
respondent  is  equal  to  $23,293. 

The  reporting  burden  includes  the 
total  time,  effort,  or  financial  resources 
expended  to  assemble  and  disseminate 
the  information  including:  (1) 
Reviewing  the  instructions;  (2) 
developing,  or  acquiring  appropriate 
technological  support  systems  necessary 
for  the  purposes  of  collecting, 
validating,  processing,  and 
disseminating  the  information;  (3) 
administration;  and  (4)  transmitting,  or 
otherwise  disclosing  the  information. 


'  The  cost  per  year  per  average  employee  estimate 
is  based  on  the  amiual  allocated  cost  per 
Commission  employee  for  fiscal  year  2001.  The 
estimated  S115.357  cost  consists  of  approximately 
$92,286  in  salary  and  $23,071  in  benefits  and 
overhead. 


The  cost  estimate  for  respondents  is 
based  upon  salaries  for  professional  and 
clerical  support,  as  well  as  direct  and 
indirect  overhead  costs.  Direct  costs 
include  all  costs  directly  attributable  to 
providing  this  information,  such  as 
administrative  costs  and  the  cost  for 
information  technology.  Indirect  or 
overhead  costs  are  costs  incurred  by  an 
organization  in  support  of  its  mission. 
These  costs  apply  to  activities  which 
benefit  the  whole  organization  rather 
than  any  one  partictilar  function  or 
activity. 

Comments  are  invited  on:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Commission, 
including  whether  the  information  will 
have  practical  utility;  (2)  the  accuracy  of 
the  agency's  burden  estimate  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 


methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g. ,  permitting  electronic  submission  of 
responses. 

David  P.  Boergera, 

Secretary. 

[FR  Doc.  01-2069  Filed  1-23-01;  8:45  am) 

BtLLINO  CODE  S717-01-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[IC01 -556^^)00.  FERC  Fonn  556] 

Proposed  Information  Collection  and 
Request  for  Comments 

January  18,  2001. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice  of  proposed  information 

collection  and  request  for  comments. 

SUMMARY:  In  compliance  with  the 
requirements  of  section  3506(c)(2)(a)  of 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  No.  104-13).  the  Federal  Energy 
Regulatory  Commission  (Commission)  is 
soliciting  public  comment  on  the 
specific  aspects  of  the  information 
collection  described  below. 
DATES:  Consideration  will  be  given  to 
comments  submitted  on  or  before  March 
26, 2001. 

ADDRESSES:  Copies  of  the  proposed 
collection  of  information  can  be 
ob^ined  from  and  written  comments 
may  be  submitted  to  the  Federal  Energy 
Regulatory  Commission,  Attn:  Michael 
Miller,  Office  of  the  Chief  Information 
Officer,  a-1.  888  First  Street  NE., 
Washington.  DC  20426. 


FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Miller  may  be  reached  by 
telephone  at  (202)  208-1415,  by  fax  at 
(202)  208-2425,  and  by  e-mail  at 
mike.miller@ferc.fed.  us 

SUPPLEMENTARY  INFORMATION:  The 
information  collected  imder  FERC  Form 
556  "Cogeneration  and  Small  Power 
Production"  (OMB  No.  1902-0075)  is 
used  by  the  Commission  to  implement 
statutory  provisions  governed  by  section 
3  of  the  Federal  Power  Act  (FPA).  (16 
U.S.C.  792-828c),  and  sections  201  and 
210  of  the  Public  Utility  Regulatory 
Policies  Act  of  1978  (PURPA).  The 
reporting  requirements  associated  with 
FERC  Form  556  require  owners  or 
operations  of  small  power  production  or 
cogeneration  facilities,  who  seek 
qualifying  status  for  their  fecilities.  to 
file  the.  information  requested  in  Form 
556  for  Commission  certification  as  a 
qualifying  facility  (QF). 

A  primary  objective  of  PURPA  is  the 
conservation  of  energy  through  efficient 
use  of  energy  resources  in  the 
generation  of  electric  power.  One  means 
of  achieving  this  objective  is  to 
encourage  electric  power  production  by 
cogeneration  facilities  which  make  use 
of  reject  heat  associated  with 
commercial  or  industricil  processes,  and 
by  small  power  production  facilities 
which  use  waste  and  renewable 


resources  as  fuel.  PURPA.  through  the 
establishment  of  various  regulatory 
benefits,  encourages  the  development  of 
small  power  production  facilities  and 
cogeneration  facilities  which  meet 
certain  technical  and  corporate  criteria. 
Facilities  that  meet  these  criteria  are 
called  QFs. 

Owners  and  operators  of  small  power 
production  and  cogeneration  facilities 
desiring  QF  certification  for  their 
facilities  must  file  the  information 
prescribed  in  FERC  556  with  the 
Commission.  In  addition  to  identifying 
the  required  filing  information,  FERC 
556  also  outlines  the  QF  certification 
procedure, and  specifies  the  criteria 
which  must  be  met  for  QF  certification. 
The  Commission's  QF  regulations  are 
published  in  18  CFR  262.  Respondents 
who  comply  with  the  Form  556  criteria 
and  are  granted  QF  certification  by  the 
Commission  are  exempt  bom  certain 
sections  of  the  FPA  and  the  Public 
Utility  Holding  Company  Act  of  1935  as 
listed  in  18  CFR  262.601  and  262.602. 

Action:  The  Commission  is  requesting 
a  three-year  extension  of  the  cuirrent 
expiration  date,  with  no  changes  to  the 
existing  collection  of  data. 

Burden  Statement:  Public  reporting 
burden  for  this  collection  is  estimated 
as: 


Number  of  respondents  annually 
(1) 


Number  of  responses 

per  respondent 

(2) 


Average  burden  hours 

per  response 

(3) 


Total  annual  burden  hours 
(1)x(2)x(3) 


100 


1 


400. 


The  estimated  total  cost  to 
respondents  is  $22,184,  (400  hours 
divided  by  2,080  hours  per  year  per 
employee  times  $115,357'  per  year  per 
average  employee  =  $22,184).  "The  cost 
per  respondent  is  $222.  These  estimates 
reflect  a  reduction  in  the  number  of 
filings  submitted  to  the  Commission  and 
an  adjustment  from  its  last  submission 
to  OMB. 

The  reporting  burden  includes  the 
total  time,  effort,  or  financial  resources 
expended  by  the  respondent  to  assemble 
and  disseminate  the  information 
including:  (1)  Reviewing  the 
instructions;  (2)  developing  or  acquiring 
appropriate  technological  support 
systems  needed  for  piuposes  of 
collecting,  validating,  processing,  and 
disseminating  the  information;  (3) 


•  The  cost  per  year  per  average  employee  estimate 
is  based  on  the  annual  allocated  cost  per 
Commission  employee  for  fiscal  year  2001.  The 
estimated  $115,357  cost  consists  of  approximately 
S92.286  in  salary  and  $23,071  in  benefits  and 
overhead. 


administration;  and  (4)  transmitting,  or 
otherwise  disclosing  the  information. 

The  cost  estimate  for  respondents  is 
based  upon  Seilaries  for  professional  and 
clerical  support,  as  well  as  direct  and 
indirect  overhead  costs.  Direct  costs 
include  all  costs  directly  attributable  to 
providing  this  information,  such  as 
administrative  costs  and  the  cost  for 
information  technology.  Indirect  or 
overhead  costs  are  costs  incurred  by  an 
organization  in  support  of  its  mission. 
These  costs  apply  to  activities  which 
benefit  the  whole  organization  rather 
than  any  one  particular  function  or 
activity. 

Comments  are  invited  on:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Commission, 
including  whether  the  information  will 
have  practical  utility;  (2)  the  accuracy  of 
the  agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility  and 


clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

David  P.  Boergers. 

Secretary. 

[FR  Doc.  01-2070  Filed  1-23-01;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisaion 

[Doctet  No.  Ofl01 -3-000] 

Big  West  Oil  Company  v.  Ansctuitz 
Ranch  East  Pipeline,  Inc.,  and  Express 
PIpsHns  Partnerahip;  Notice  of 
Complaint 

January  18,  2001. 

Take  notice  that  on  January  17,  2001, 
Big  West  Oil  Company  (Big  West) 
tendered  for  filing  a  complaint  against 
Anschutz  Ranch  East  Pipeline.  Inc. 
(Anschutz)  and  Express  Pipeline 
Partnership  (Express). 

Big  West  states  that  it  is  a  shipper  of 
crude  oil  on  tariffs  filed  by  Anschutz  as 
well  as  on  joint  tariffs  published  by 
Anschutz  and  Express  for  the  shipment 
of  crude  petroleum  between 
International  Boimdary,  Canada  and 
Salt  Lake  City,  Utah.  Big  West  further 
states  that  the  rates  being  charged  on  the 
Anschutz  tariff  and  on  the  Anschutz 
portion  of  the  Anschutz/Express  joint 
tariffs  are  imjust  and  unreasonable  and 
unduly  discriminatory  and  unduly 
preferential,  and  therefore  in  violation 
of  the  Interstate  Commerce  Act. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NfE..  Washington.  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
must  be  filed  on  or  before  February  6, 
2001.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
also  be  viewed  on  the  Internet  at  http:/ 
/www.fercfed.us/online/rims.htm  (call 
202-208-2222)  for  assistance.  Answers 
to  the  complaint  shall  also  be  due  on  or 
before  February  6,  2001.  Comments  and 
protests  may  be  filed  electronically  via 
the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Conunission's  web 
site  at  http://www.ferc.fed.u5/efi/ 
doorbell.htm. 

David  P.  Boer^rs, 

Secretary. 

(FR  Doc.  01-2077  Filed  1-23-01;  8:45  am] 

■LUNO  cooe  SnT-OVM 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Docket  No.  RP01-209-000] 

Granite  State  Gas  Transmission,  Inc.; 
Notice  of  Propoeed  Cliangea  in  FERC 
Gas  Tariff 

January  18,  2001. 

Take  notice  that  on  January  12,  2001, 
Granite  State  Gas  Transmission,  Inc. 
(Granite  State)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  to  be  effective  January  1, 
2001: 

Twenty-third  Revised  Sheet  No.  21 
Twenty-four  Revised  Sheets  No.  22 
Fifteenth  Revised  Sheet  No.  23 

Granite  State  states  that  this  filing  is 
being  submitted  in  accordance  with  the 
Commission  order  issued  on  September 
19,  2000  in  Gas  Research  Institute's 
(GRI)  Docket  No.  RPOO-3 13-000  (Order 
Approving  Settlement)  and  in 
accordance  with  Section  33  of  the 
General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff.  Granite  State  is 
submitting  revised  tariff  sheets  to  reflect 
the  GRI  2001  funding  mechanism. 

Granite  State  states  further  that  copies 
of  this  filing  have  been  mailed  to  all  of 
its  customers  and  affected  state 
regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
just  file  a  motion  to  intervene.  Copies  of 
this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http:///www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
Ueu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell.btm. . 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-2076  Filed  1-23-01;  8:45  am] 

aNJJNQ  COM  (Tir-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Docket  No.  RP96-32&-035] 

Gulf  Soutti  Pipeline  Company,  LP.; 
Notice  of  Negotiated  Rate 

January  18,  2001. 

Take  notice  that  January  11,  2001, 
Gulf  South  Pipeline  Company,  L.P. 
(formerly  Koch  Gateway  Pipeline 
Company)  (Gulf  South)  tendered  for 
filing  contracts  between  Gulf  South  and 
the  following  company  for  disclosure  of 
a  recently  negotiated  rate  transaction. 
As  shown  on  the  contract,  Gulf  South 
requests  an  effective  date  of  January  12; 
2001. 

Special  Negotiated  Rate  Between  Gulf  South 
Pipeline  Company,  LP  and  Koch  Energy 
Trading  Company 

Gulf  South  states  that  it  has  served 
copies  of  this  filing  upon  all  parties  on 
the  official  service  list  created  by  the 
Secretary  in  this  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  pa^es  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (caU  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-2073  Filed  1-23-01;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Docket  No.  RP99-1 76-031] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Compliance  Filing 

January  18,  2001. 

Take  notice  that  on  January  12,  2001, 
Natiu^  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing 
with  the  to  become  part  of  its  FERC  Gas 
Tariff,  Sixth  Revised  Volume  No.  1, 
certain  tariff  sheets  to  be  effective 
December  1,2000. 

Natural  states  that  the  purpose  of  this 
filing  is  to  comply  with  the 
Commission's  Letter  Order  accepting 
tariff  sheet  and  negotiated  rate 
agreement  subject  to  condition,  issued 
on  December  28,  2000,  in  Docket  Nos. 
RP9»-1 76-025  and  RP99-1 76-026. 

Natural  requests  waiver  of  the 
Commission's  Regiilations  to  the  extent 
necessary  to  permit  the  revised  tariff 
sheets  to  become  effective  December  1 , 
2000. 

Natural  states  that  copies  of  the  filing 
are  being  mailed  to  all  parties  set  out  on 
the  Commission's  official  service  list  in 
Docket  No.  RP99-1 76. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filled  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http://www/ 
ferc/fed/us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-2074  Filed  1-23-01;  8:45  am] 

BHJJNO  COOE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Project  No.  2902] 

Nekoosa  Paclcaging  Corporation; 
Notice  of  AuttKKlzatlon  for  Continued 
Project  Operation 

January  18,  2001. 

On  December  29, 1998,  Nekoosa 
Packaging  Corporation,  licensee  for  the 
Big  Island  Project  No.  2902,  filed  an 
application  for  a  new  or  subsequent 
license  pursuant  to  the  Federal  Power 
Act  (FPA)  and  the  Commission's 
regulations  thereunder.  Project  No.  2902 
is  located  on  the  James  River  in  Amherst 
and  Bedford  Counties,  Virginia. 

The  license  for  Project  No.  2902  was 
issued  for  a  period  ending  December  31, 
2000.  Section  15(a)(1)  of  the  FPA,  16 
U.S.C.  808(a)(1)  requires  the 
Commission,  at  the  expiration  of  a 
license  term,  to  issue  form  year  to  year 
an  annual  license  to  the  then  licensee 
under  the  terms  and  conditions  of  the 
prior  license  imtil  a  new  license  is 
issued,  or  the  project  is  otherwise 
disposed  of  as  provided  in  section  15  or 
any  other  applicable  section  of  the  FPA. 
If  the  project's  prior  license  waived  the 
applicability  of  Section  15  of  the  FPA, 
then,  based  on  section  9(b)  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
558(c),  and  as  set  forth  at  18  CFR 
16.21(a),  if  the  licensee  of  such  project 
has  filed  an  application  for  a  subsequent 
license,  the  licensee  may  continue  to 
operate  the  project  in  accordance  with 
the  terms  and  conditions  of  the  license 
after  the  minor  or  minor  part  license 
expires,  until  the  Commission  acts  on 
its  application.  If  the  licensee  of  such  a 
project  has  not  filed  an  application  for 
a  subsequent  license;  then  it  may  be 
required,  pursuant  to  18  CFR  16.21(b), 
to  continue  project  operations  until  the 
Commission  issues  someone  else  a 
license  for  the  project  or  otherwise 
orders  disposition  of  the  project. 

If  the  project  is  subject  to  section  15 
of  the  FPA,  notice  is  hereby  given  that 
an  annual  license  for  Project  No.  2902 
is  issued  to  Nekoosa  Packaging 
Corporation  for  a  period  effective 
January  1,  2001,  through  December  31, 
.  2001 ,  or  until  the  issuance  of  a  new 
license  for  the  project  or  other 
disposition  under  the  FPA,  whichever 
comes  first.  If  issuance  of  a  new  license 
(or  other  disposition)  does  not  take 
place  on  or  before  January  1,  2002, 
notice  is  hereby  given  that,  pursuant  to 
18  CFR  16.18(c),  an  armual  license 
under  section  15(a)(1)  of  the  FPA  is 
renewed  automatically  without  further 
order  or  notice  by  the  Conunission, 


unless  the  Commission  orders 
otherwise. 

U  the  project  is  not  subject  to  section 
15  of  the  FPA,  notice  is  hereby  given 
that  Nekoosa  Packaging  Corporation  is 
authorized  to  continue  operation  of  the 
Big  Island  Project  No.  2902  until  such 
time  as  the  Commission  acts  on  its 
application  for  subsequent  license. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-2068  Filed  1-23-01;  8:45  am] 

BuiMO  coK  cnr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-272-027] 

Norttiem  Natural  Gas  Company;  Notice 
of  Proposed  Changes  In  FERC  Gaa 
Tariff 

January  18,2001. 

Take  notice  that  on  January  12,  2001, 
Northern  Natiu-al  Gas  Company 
(Northern)  tendered  for  filing  to  become 
part  of  Northern's  FERC  Gas  Tariff,  Fifth 
Revised  Volume  No.  1,  the  following 
tariff  sheets,  proposed  to  become 
effective  on  January  16,  2001: 

Fifteenth  Revised  Sheet  No.  66 
Sixth  Revised  Sheet  No.  66A 

Northern  states  that  the  above  sheets 
are  being  filed  to  amend  the  negotiated 
rate  transaction  with  OGE  Energy 
Resources,  Inc.  filed  on  December  29, 
2000  and  corrected  in  a  filing  on 
January  9,  2001  in  accordance  with  the 
Commission's  Policy  Statement  on 
Alternatives  to  Traditional  Cost-of- 
Service  Ratemaking  for  Natural  Gas 
Pipelines. 

Northern  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of 
its  customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  section 
385.211  of  the  Conunission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.fercfed.us/online/rims.htm  (call 


7638 


Federal  Register / Vol.  66,  No.  16 /Wednesday,  January  24,  2001 /Notices 


202-208-2222  for  assistance). 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See  18  CFR  385.200(a)(l)(iii)  and 
the  instructions  on  the  Commission's 
web  site  at  http://www.ferc.fed.us/efi/ 
doorbell.htm. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-2072  Filed  1-23-01;  8:45  am] 

BHJJNG  CODE  6717-41-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2056] 

Northern  States  Power  Company; 
Notice  of  Authorization  for  Continued 
Proiect  Operation 

January  18,  2001. 

On  December  21, 1998,  Northern 
States  Power  Company,  licensee  for  the 
St.  Anthony  Falls  Project  No.  2056,  filed 
an  application  for  a  new  or  subsequent 
license  pursuant  to  the  Federal  Power 
Act  (FPA)  and  the  Commission's 
regulations  thereunder.  Project  No.  2056 
is  located  on  the  Mississippi  River  in 
Hennepin  County,  Minnesota. 

The  license  for  Project  No.  2056  was 
issued  for  a  period  ending  December  31, 
2000.  Section  15(a)(1)  of  the  FPA,  16 
U.S.C.  808(a)(1),  requires  the 
Commission,  at  the  expiration  of  a 
license  term,  to  issue  from  year  to  year 
an  annual  license  to  the  then  licensee 
imder  the  terms  and  conditions  of  the 
prior  license  until  a  new  license  is 
issued,  or  the  project  is  otherwise 
disposed  of  as  provided  in  section  15  or 
any  other  applicable  section  of  the  FPA. 
If  the  project's  prior  license  waived  the 
applicability  of  section  15  of  the  FPA, 
then,  based  on  section  9(b)  of  the 
Administrative  Procedure  Act,  5  U.S.C 
558(c),  and  as  set  forth  at  18  CFR 
16.21(a),  if  the  licensee  of  such  project 
has  filed  an  application  for  a  subsequent 
license,  the  licensee  may  continue  to 
operate  the  project  in  accordance  with 
the  terms  and  conditions  of  the  license 
after  the  minor  or  minor  part  license 
expires,  until  the  Commission  acts  on 
its  application.  If  the  licensee  of  such  a 
project  has  not  filed  an  application  for 
a  subsequent  license,  then  it  may  be 
required,  pursuant  to  18  CFR  16.21(b), 
to  continue  project  operations  until  the 
Commission  issues  someone  else  a 
license  for  the  project  or  otherwise 
orders  disposition  of  the  project. 

If  the  project  is  subject  to  section  15 
of  the  FPA,  notice  is  hereby  given  that 
an  annual  license  for  Project  No.  2056 


is  issued  to  Northern  States  Power 
Company  for  a  period  effective  January 
1,  2001,  through  December  31,  2001,  or 
until  the  issuance  of  a  new  license  for 
the  project  or  other  disposition  under 
the  FPA,  whichever  comes  first.  If 
issuance  of  a  new  license  (or  other 
disposition)  does  not  take  place  on  or 
before  January  1,  2002,  notice  is  hereby 
given  that,  pursuant  to  18  CFR  16.18(c), 
an  annual  license  under  section  15(a)(1) 
of  the  FPA  is  renewed  automatically 
without  further  order  or  notice  by  the 
Commission,  unless  the  Commission 
orders  otherwise. 

If  the  project  is  not  subject  to  section 
15  of  the  FPA,  notice  is  hereby  given 
that  Northern  States  Power  Company  is 
authorized  to  continue  operation  of  the 
St.  Anthony  Falls  Project  No.  2056  imtil 
such  time  as  the  Commission  acts  on  its 
application  for  subsequent  license. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-2067  Filed  1-23-01;  8:45  am) 

BHJJNO  CODE  8717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doctet  No.  RP(X>-2S7-005] 

Ozarit  Gas  Transmission,  LLC; 
Notice  of  Compliance  HIing 

lanuary  18,  2001. 

Take  notice  that  on  January  12,  2001, 
Ozark  Gas  Transmission,  L.L.C.  (Ozark) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Original  Volume  No.  1,  the 
following  revised  tariff  sheet,  to  be 
effective  November  1,  2000: 

Second  Revised  Sheet  No.  80 

Ozark  asserts  that  the  piu-pose  of  this 
fiUng  is  to  comply  with  the 
Commission's  order  issued  December 
15,  2000,  in  Docket  No.  RPOO-25 7-000. 

Ozark  states  that  it  is  filing  to  reflect 
its  commitment  tmder  Article  III  of  the 
settlement  of  its  rate  case,  as  approved 
by  the  Commission  in  Docket  No.  RPOO- 
257-000  (Ozark  Gas  Transmission,  93 
FERC  \  61,281  (2000)).  to  file  annual 
actual  fuel  usage  reports  with  the 
Commission  no  later  than  April  1  of  * 
each  year. 

Ozark  further  states  that  it  has  served 
copies  of  this  filing  upon  the  company's 
jurisdictional  customers  and  interested 
state  commissions.  Questions 
concerning  this  filing  may  be  directed  to 
counsel  for  Ozark,  James  F.  Bowe,  Jr., 
Dewey  Ballantine  LLP,  at  (202)  429- 
1444,  fax  (202)  429-1579,  or  ^ 

jbowe@deweyballantine.com.  ^ 


Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-2075  Filed  1-23-01;  8:45  am] 

BHJJNO  COOe  8717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP01-64-000] 

Trailblazer  Pipeline  Company;  Notice 
of  Application 

January  18,2001. 

On  January  10,  2001,  Trailblazer 
Pipeline  Company  (Trailblazer),  747 
East  22nd  Street,  Lombard,  Illinois 
60148,  filed  in  Docket  No.  CPOl-64-000 
an  application  pursuant  to  section  7  of 
the  Natural  Gas  Act  (NGA)  and  the 
Commission's  Rules  and  Regulations  for 
a  certificate  of  public  convenience  and 
necessity  authorizing  Trailblazer  to 
construct  and  operate  facilities  that 
would  expand  its  transportation 
capacity  from  Colorado  to  Nebraska  in 
order  to  provide  324,000  Dth/d  of  new 
firm,  long-term  transportation  service 
commencing  July  2002.'  Trailblazer  is 
proposing  that  incremental  rates  be 
established  for  the  proposed  expansion 
facilities  and  is  seeking  approval  for  pro 


'  Trailblazer  is  a  general  partnership  consisting  of 
Kinder  Morgan  Trailblazer,  LLC,  CGT  Trailblazer 
(both  subsidiaries  of  Kinder  Morgan  Operating, 
L.P.)  and  Enron  Trailblazer  Pipeline  Company,  a 
subsidiary  of  Enron  Corp.  Trailblazer  indicates  that 
if  the  requested  certificate  authority  in  Docket  No. 
CPOl-64-000  is  granted  and  accepted  then  dC 
Trailblazer  Gas  Company  will  join  the  Trailblazer 
partnership. 
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brma  tariff  provisions  that  would 
establish  a  fuel  tracker  applicable  to  any 
volumes  charged  the  expansion  rates,  all 
as  more  fu^y  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection.  The 
filing  may  be  viewed  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

Trailblazer  proposes  to:  (1)  Install  two 
new  10,000  site-rated  horsepower  gas- 
fired  compressor  imits  at  a  site  specified 
as  Compressor  Station  601  in  Logan 
County,  Colorado,  (2)  install  two  new 
10,000  horsepower  electric  compressor 
units  at  a  site  specified  as  Compressor 
Station  603  in  Kearney  County, 
Nebraska,  (3)  expand  one  existing 
electric  compressor  unit  fit)m  5,200 
horsepower  to  10,1)00. horsepower,  and 
(4)  install  one  new  electric  10,000 
horsepower  unit  at  existing  Compressor 
Station  602  in  Lincoln  County, 
Nebraska.  Trailblazer  estimates  that  the 
compression  will  cost  approximately 
$58.5  million. 

Trailblazer  asserts  that  the  proposed 
jpcpansion  is  a  result  of  the  growth  in 
lemand  for  Rocky  Mountain  natural  gas 
supplies  from  existing  market  centers 
served  by  Natural  Gas  Pipeline 
Company  of  America  (Natural)  and 
Northern  Natural  Gas  Company 
(Northern)  and  other  pipelines 
connected  to  those  two  interstate 
pipeline  systems.  Based  on  an  open 
season  that  was  held  from  August  7  to 
August  18,  2000,  Trailblazer  has  signed 
binding  precedent  agreements  for 
service  on  Trailblazer  between  its 
existing  receipt  point  at  Rockport  and 
its  delivery  point  at  Beatrice  with  the 
following  expansions  shippers: 


Shipper  name 


western  Gas  Resources,  Inc  

Enron  North  America  Corp 

CMS  Energy  Marketing  Services 

and  Trading  Company  

Ban-ett  Resources  Corp 

Devon  Energy  Production  Co 

Pennaco  Energy,  Inc 


Total 


Quantity 
(Dth/d) 


57,500 
41,000 

100,000 
70,000 
33,000 
22,500 


324,000 


Trailblazer  discloses  that  the  six 
expansion  shippers  have  signed 
agreements  that  call  for  fixed  rates  for 
the  entire  term  of  their  respective 
agreements.  According  to  Trailblazer 
such  fixed-rate  contracts  constitute 
negotiated  rates  pursuant  to  General 
Terms  and  Conditions  (GT&C)  section 
38  of  Trailblazer's  FERC  Gas  Tariff.  As 
required  by  the  Commission's 
regulations,  Trailblazer  proposes 
separate  recourse  rates  for  firm  services 
along  the  expansion  facilities.  For  the 


reservation  rate,  Trailblazer  proposes  a 
rate  of  $3.5931/Dth  and  a  commodity 
rate  of  $0.0038/Dth.  Trailblazer  based  its 
firm  recourse  rate  on  a  cost  of  service  of 
$14.4  million  and  the  expansion  volume 
of  324,000  Dth.  Trailblazer  states  that  it 
utilized  a  5.0  percent  depreciation  rate 
and  a  pre-tax  return  of  13.99  percent. 
Trailblazer  noted  that  it  is  not  proposing 
any  change  to  the  rates  charged  for 
interruptible  transportation  service 
under  Rate  Schedule  ITS.  Additionally, 
Trailblazer  proposes  an  initial  fuel 
retention  factor  of  3.2  percent  for  the 
expansion  shippers.  Trailblazer 
submitted  pro  forma  tariff  provisions  in 
the  certificate  proceeding  proposing  a 
separate  fuel  tracker  mechanism  for  the 
expansion  shippers.  This  fuel  tracker 
mechanism  would  adjust  the  3.2  percent 
retention  factor  on  an  annual  basis. 

Trailblazer  proposes  an  in-service 
date  of  July  2002  and  requests  that  a 
certificate  be  issued  by  July  2001. 
According  to  Trailblazer  the  proposed 
timing  will  allow  sufficient  time  for  the 
pouring  of  concrete  foimdations  and  the 
construction  of  the  compressor 
buildings  prior  to  the  start  of  the  winter 
season. 

Questions  regarding  the  details  of  this 
proposed  project  should  be  directed  to 
Mr.  James  J.  McEUigott,  at  (663)  691- 
3525,  or  in  writing  to  his  attention  at 
Trailblazer  Gas  Transmission  Company, 
747  East  22nd  Street,  Lombard,  Illinois 
60148. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  February  8,  2001, 
file  with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426,  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  documents 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 


comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  docimients, 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
enviroimiental  review  process. 
Environmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  dociunents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 

The  Commission  may  issue  a 
preliminary  determination  on  non- 
environmental  issues  prior  to  the 
completion  of  its  review  of  thd 
environmental  aspects  of  the  project. 
This  preliminary  determination 
typically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
effect  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  on  landowners  and  communities. 
For  example,  the  Commission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  the 
non-environmental  benefits  to  be 
provided  by  the  project.  Therefore,  if  a 
person  has  comments  on  community 
and  landowner  impacts  from  this 
proposal,  it  is  important  either  to  file 
comments  or  to  intervene  as  early  in  the 
process  as  possible. 

Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.  us/efi/doorbell.htm. 

U  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
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the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

David  P.  Boergen, 

Secretary. 

(FR  Doc.  01-2066  Filed  1-23-01:  8:45  am) 

BIUJNO  COOe  6717-01-M 


DEPARTMErfT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Dockst  No.  ES01-17-000,  at  ai.] 

Valley  Electric  Association,  Inc.,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

January  17,  2001. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Valley  Electric  Association,  Inc. 

[Docket  No.  ESOl-1 7-000] 

Take  notice  that  on  January  11,  2001, 
Valley  Electric  Association,  Inc.  (Valley 
Electric)  submitted  an  application 
pursuant  to  section  204  of  the  Federal 
Power  Act  seeking  authorization  to 
make  long-term  borrowings  under  a  loan 
agreement  with  the  National  Rural 
Utilities  Cooperative  Finance 
Corporation  (CFC)  in  the  amount  of 
$39.3  million  and  short-term  borrowings 
under  a  line  of  credit  with  the  CFC  in 
an  amount  not  to  exceed  $15  million. 

Valley  Electric  also  requests  a  waiver 
from  the  Commission's  competitive 
bidding  and  negotiated  placement 
requirements  at  18  CFR  34.2. 

Comment  date:  February  7,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Florida  Power  Corporation 

[Docket  No.  ER97-2846-002] 

Take  notice  that  on  January  12,  2001, 
Florida  Power  Corporation  (Florida 
Power),  tendered  for  filing  a  request  that 
the  Commission  accept  the  market  study 
submitted  in  its  recent  merger 
proceedings  with  Carolina  Power  & 
Light  Company  as  its  updated  market 
analysis  that  is  required  in  conjimction 
with  sales  under  its  market-based  rate 
tariff  (FERC  Electric  Tariff.  Original 
Voliune  No.  8). 

Copies  of  the  filing  were  served  upon 
the  public  service  commissions  of 
Florida.  North  Carolina  and  South 
Carolina. 

Comment  date:  February  2,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


3.  Wheelabrator  Lassen  Inc., 
Wheelabrator  Hudson  Energy 
Company,  Wheelabrator  Shasta  Energy 
Company  Inc.,  Martell  Cogeneration 
Limited  Partnership,  Wheelabrator 
Frackville  Energy  Company, 
Wheelabrator  Sherman  Energy 
Company,  Ridge  Generating  Station 
Limited  Partnership,  and  Wheelabrator 
Norwalk  Energy  Company 

[Docket  No.  QF81-21-003,  Docket  No.  QFSl- 
35-002,  Docket  No.  QF84-431-002,  Docket 
No.  QF85-20-001.  Docket  No.  QF85-204- 

003.  Docket  No.  QF85-698-001 ,  Docket  No. 
QF92-158-001,  and  Docket  No.  QFOl-15- 
001] 

Take  notice  that  on  January  9,  2001, 
Wheelabrator  Lassen  Inc.  (Lassen), 
Wheelabrator  Hudson  Energy  Company 
(Hudson),  Wheelabrator  Shasta  Energy 
Company  Inc.  (Shasta  Energy),  Martell 
Cogeneration  Limited  Partnership 
(Martell),  Wheelabrator  Frackville 
Energy  Company  (Frackville), 
Wheelabrator  Sherman  Energy  Company 
(Sherman),  Ridge  Generating  Station 
Limited  Partnership  (Ridge),  and 
Wheelabrator  Norwalk  Energy  Company 
(Norwalk),  filed  an  amendment  to  their 
respective  Requests  for  Recertification 
of  Qualifying  Facility  Status  filed  on 
November  1.  2000  in  the  above- 
referenced  proceedings. 

Comment  date:  February  8,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Carolina  Power  &  Light  Company 

[Docket  No.  ER99-23 11-003) 

Take  notice  that  on  January  11,  2001, 
Carolina  Power  &  Light  Company 
tendered  for  filing  a  request  that  the 
Commission  accept  the  market  study 
submitted  in  its  recent  merger 
proceedings  as  its  updated  market 
analysis  that  is  required  in  conjimction 
with  sales  under  its  market-based  rate 
tariff  (FERC  Electric  Tariff,  Volume  No. 
4). 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities 
Commission,  the  South  Carolina  Public 
Service  Commission  and  the  Florida 
Public  Service  Conunission. 

Comment  date:  February  1,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Old  Dominion  Electric  Cooperative 

[Docket  No.  EROl-259-001] 

Take  notice  that  on  January  11,  2001, 
Old  Dominion  Electric  Cooperative 
(Applicant),  tendered  for  filing 
designated  rate  schedule  sheets  in  this 
proceeding  as  directed  by  the  Director. 
Division  of  Corporate  Applications,  in 
an  Order  issued  on  December  12,  2000. 
These  rate  schedule  designations  were 


filed  to  comply  with  Commission  Order 
No.  614,  FERC  Stats.  &  Regs.  31,096 
(2000). 

Comment  date:  February  1,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  WPS  Resources  Operating 
Companies 

[Docket  No.  EROl-320-001) 

Take  notice  that  on  January  12,  2001, 
WPS  Resources  Operating  Companies 
(WPSR).  tendered  for  filing  substitute 
tariff  sheets  in  compliance  with  the 
Commission's  order  issued  December 
29,  2000  in  WPS  Resources  Operating 
Companies.  93  FERC  ?  61,338. 

WPSR  requests  that  this  compliance 
filing  be  made  effective  January  1,  2001, 
consistent  with  the  Commission's 
acceptance  of  the  original  filing  in  its 
December  29  order. 

Copies  of  the  filing  were  served  upon 
those  persons  on  the  official  service  list 
in  this  proceeding,  the  Michigan  Public 
Service  Commission  and  the  Public 
Service  Commission  of  Wisconsin. 

Comment  date:  February  2.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  NEV,  L.L.C.,  et  al. 

[Docket  Nos.  ER97-4636-011,  ER97-4652- 
011  ER97-4653-011,  ER97-4654-011,  and 
EROl-429-001] 

Take  notice  that  on  January  11,  2001, 
AES  NewEnergy.  hic.  (AES  NewEnergy), 
tendered  for  filing  its  compliance  filing 
pursuant  to  the  Letter  Order  issued  on 
December  12,  2000.  by  the  Federal 
Energy  Regulatory  Commission, 
conditionally  accepting  for  filing  the 
triennial  updated  market  power  analysis 
filed  on  November  8.  2000.  by  NEV. 
L.L.C..  NEV  East.  L.L.C..  NEV  California. 
L.L.C.,  and  NEV  Midwest.  L.L.C. 

Comment  date:  February  1.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  American  Transmission  Company 
LLC 

[Docket  No.  ER01-826-001] 

Take  notice  that  on  January  12,  2001. 
American  Transmission  Company  LLC 
(ATCLLC).  tendered  for  filing 
Attachment  A  to  Service  Agreement  54, 
which  was  inadvertently  omitted  when 
the  Agreement  was  originally  filed  on 
December  29,  2000  in  Docket  No.  EROl- 
826-000. 

ATCLLC  requests  an  effective  date  of 
January  1,  2001. 

Comment  date:  February  2,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Federal  Register /Vol.  66,  No.  16  /  Wednesday,  January  24,  2001 /Notices 


7641 


9.  Pacific  Gas  and  Electric  Company 

[Docket  No.  EROO-851-002] 

Take  notice  that  on  Jemuary  11.  2001, 
Pacific  Gas  and  Electric  Company 
(PG&E),  tendered  for  filing  a  response 
regarding  a  wholesale  customers  refund 
report  in  compliance  with  an  Order  of 
the  Federal  Energy  Regulatory 
Commission,  in  Docket  Nos.  EROO-851- 
000  and  ER0O-851-O01,  dated  October 
12.  2000.  93  FERC  1  61.038. 

PG&E  never  billed  to  or  collected  bom 
its  wholesale  customers  any  OOM  costs 
for  the  "locked-in"  period  from  January 
1.  2000  until  Jime  28,  2000  and 
therefore  has  no  refunds  to  report  in 
FERC  Docket  Nos.  EROO-85 1-000  or 
EROO-851-001. 

Comment  date:  February  1.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  New  England  Power  Company 

[Docket  No.  EROl-745-001) 

Take  notice  that  on  January  11,  2001, 
New  England  Power  Company  (NEP), 
tendered  for  filing  an  amendment  to  its 
December  21.  2000  filing  in  the  above- 
referenced  docket.  This  docket  concerns 
a  service  agreement  between  NEP  and 
Rhode  Island  State  Energy  Partners,  L.P. 
(RISEP)  for  Firm  Local  Generation 
Delivery  Service  imder  NEP's  FERC 
Electric  Tariff.  Second  Revised  Volimie 
No.  9. 

Copies  of  the  filing  have  been  served 
upon  RISEP  and  the  Rhode  Island 
Public  Utilities  Commission. 

Comment  date:  February  1,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  The  Cincinnati  Gas  &  Electric 
Company 

[Docket  No.  EROI-SIO-OOO) 

Take  notice  that  on  January  11,  2001, 
The  Cincinnati  Gas  &  Electric  Company 
(CG&E).  tendered  for  filing  Notice  of 
One-Day  Delay  in  cancellation  for  the 
Electric  Service  Agreement  between 
CG&E  and  The  West  Harrison  Gas  and 
Electric  Company  (West  Harrison)  filed 
with  the  Commission  on  December  27. 
2000  in  the  above-referenced  docket. 

CG&E  requests  that  the  termination  be 
effective  as  of  January  2.  2001. 

Copies  of  the  filing  were  served  upon 
the  affected  customer  and  the  Public 
Utilities  Commission  of  Ohio  and  the 
Indiana  Utility  Regulatory  Commission. 

Comment  date:  February  1,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


12.  Allegheny  Energy  Service 
Corporation  on  behalf  of  Allegheny 
Energy  Supply  Company,  LLC 

[Docket  No.  ER01-925-OO0] 

Take  notice  that  on  January  11.  2001. 
Allegheny  Energy  Service  Corporation 
on  behalf  of  Allegheny  Energy  Supply 
Company.  LLC  (Allegheny  Energy 
Supply),  tendered  for  filing  Service 
Agreement  No.  108  to  add  one  (1)  new 
Customer  to  the  Market  Rate  Tariff 
under  which  Allegheny  Energy  Supply 
offers  generation  services. 

Allegheny  Energy  Supply  requests  a 
waiver  of  notice  requirements  for  an 
effective  date  of  December  12,  2000  for 
LG&E  Energy  Marketing  Inc. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  date:  February  1,  2001,  in 
accordance  with  Standard  Para^aph  E 
at  the  end  of  this  notice. 

13.  Wisconsin  Electric  Power  Company 

(Docket  No.  EROl-926-000] 

Take  notice  that  on  January  11,  2001, 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
an  electric  service  agreement  under  its 
Market  Rate  Sales  Tariff  (FERC  Electric 
Tariff,  Original  Volume  No.  8)  with 
Calpine  Energy  Services,  LP. 

Wisconsin  Electric  respectfully 
requests  an  effective  date  of  January  12. 
2001  to  allow  for  economic  transactions. 

Copies  of  the  filing  have  been  served 
on  Calpine  Energy  Services,  LP.,  the 
Michigan  Public  Service  Commission, 
and  the  Public  Service  Commission  of 
Wisconsin. 

Comment  date:  February  1,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  LSP  Energy  Limited  Partnership 

[Docket  No.  ERO 1-92  7-000] 

Take  notice  that  on  January  11.  2001. 
LSP  Energy  Limited  Partnership  (LSP 
Energy),  tendered  for  filing  under 
Section  205  of  the  Federal  Power  Act  a 
Third  Revised  Service  Agreement  No. 
10  under  LSP  Energy's  FERC  Electi-ic 
Tariff,  Original  Volume  No.  1  (Power 
Purchase  Agreement  between  LSP 
Energy  and  Virginia  Electric  and  Power 
Company,  as  amended  through  the 
Fourth  Amendment  thereto  dated  as  of 
December  13.  2000). 

Comment  date:  February  1 ,  2001 ,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


15.  American  Transmission  Company 
LLC 

[Docket  No.  EROl-928-000] 

Take  notice  that  on  January  11.  2001, 
American  Transmission  Company  LLC 
(ATCLLC),  tendered  for  filing  four  short- 
term  firm  and  non-firm  service 
agreements  for  point-to-point 
transmission  service  with  Enron  Power 
Marketing,  Inc  and  Alliant  Energy 
Corporate  Services,  Inc. 

ATCLLC  requests  an  effective  date  of 
January  1.  2001. 

Comment  date:  February  1,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Wisconsin  Electric  Power  Company 

[Docket  No.  EROl-924-OOOj 

Take  notice  that  on  January  11,  2001 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing, 
electric  service  agreements  imder  its 
Market  Rate  Sales  Tariff  (FERC  Electric 
Tariff,  Original  Volume  No.  8)  and  its 
Coordination  Sales  Tariff  (FERC  Electric 
Tariff,  Second  Revised  Volimie  No.  2) 
with  Minnesota  Mimicipal  Power 
Agency. 

Wisconsin  Electric  respectfully 
requests  an  effective  date  of  December 
30,  2000  to  allow  for  economic 
transactions. 

Copies  of  the  filing  have  been  served 
on  Minnesota  Municipal  Power  Agency, 
the  Michigan  Public  Service 
Commission,  and  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  February  1,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  New  England  Power  Company 

[Docket  No.  ER01-88&-001] 

Take  notice  that  on  January  11,  2001, 
New  England  Power  Company  (NEP), 
tendered  for  filing  an  amendment  to  its 
January  3,  2001  filing  in  the  above- 
referenced  docket.  This  docket  concerns 
a  service  agreement  between  NEP  and 
American  Paper  Mills  of  Vermont,  Inc. 
(American)  for  Firm  Local  Generation 
Delivery  Service  under  NEP's  FERC 
Electric  Tariff,  Second  Revised  Volume 
No.  9. 

Copies  of  the  filing  have  been  served 
upon  American  and  the  Vermont  Public 
Service  Board. 

Comment  date:  February  1,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  PJM  Interconnection,  L.L.C 

(Docket  No.  EROl-204-OOll 

Take  notice  that  on  January  11,  2001, 
PJM  Interconnection.  L.L.C.  (PJM). 
tendered  for  filing  amendments  to  the 
confidentiality  provisions  of  the 
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Amended  and  Restated  Operating 
Agreement  of  PJM  Interconnection, 
L.L.C.  in  compliance  with  the 
Commission's  order  in  PJM 
Interconnection,  LLC,  93  FERC 
161,369(2000). 

Copies  of  this  Hling  were  served  upon 
all  parties  to  this  proceeding,  PJM 
Members,  and  the  state  electric 
regulatory  commissions  within  the  PJM 
control  area. 

Comment  date:  February  1,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Panda  Gila  River,  L.P. 

(Docket  No.  EROl-931-OOOl 

Take  notice  that  on  January  11,  2001, 
Panda  Gila  River,  L.P.  (Panda  Gila 
River),  tendered  for  filing  pursuant  to 
Rule  205. 18  CFR  385.205.  a  petition  for 
waivers  and  blanket  approvals  under 
various  regiilations  of  the  Commission 
and  for  an  order  accepting  its  FERC 
Electric  Rate  Schedule  No.  1 ,  and  for  the 
purpose  of  permitting  Panda  Gila  River 
to  assign  transmission  capacity  and  to 
resell  Firm  Transmission  Rights,  to  be 
effective  no  later  than  sixty  (60)  days 
from  the  date  of  its  filing. 

Panda  Gila  River  intends  to  engage  in 
electric  power  and  energy  transactions 
as  a  marketer  and  a  broker.  In 
transactions  where  Panda  Gila  River 
sells  electric  energy,  it  proposes  to  make 
such  sales  on  rates,  terms,  and 
conditions  to  be  mutually  agreed  to  with 
the  purchasing  party.  Panda  Gila  River 
represents  that  neither  Panda  Gila  River 
nor  any  of  its  affiliates  possesses  market 
power  as  would  prevent  approval  of  the 
requested  authorization. 

Rate  Schedule  No.  1  provides  for  the 
sale  of  energy  and  capacity  at  agreed 
prices. 

Comment  date:  February  1.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Union  Power  Partners,  LP. 

[Docket  No.  EROl-930-OOOi 

Take  notice^that  on  January  11.  2001, 
Union  Power  Partners,  L.P.  (UPP), 
tendered  for  filing  pursuant  to  Rule  205, 
18  CFR  385.205,  a  petition  for  waivers 
and  blanket  approvals  under  various 
regulations  of  the  Commission  and  for 
an  order  accepting  its  FERC  Electric 
Rate  Schedule  No.  1,  and  for  the 
purpose  of  permitting  UPP  to  assign 
transmission  capacity  and  to  resell  Firm 
Transmission  Rights,  to  be  effective  no 
later  than  sixty  (60)  days  &t)m  the  date 
of  its  filing. 

UPP  intends  to  engage  in  electric 
power  and  energy  transactions  as  a 
marketer  and  a  broker.  In  transactions 
where  UPP  sells  electric  energy,  it 


proposes  to  make  such  sales  on  rates, 
terms,  and  conditions  to  be  mutually 
agreed  to  with  the  purchasing  party. 
UPP  represents  that  neither  UPP  nor  any 
of  its  affiliates  possesses  market  power 
as  would  prevent  approval  of  the 
requested  authorization. 

Rate  Schedule  No.  1  provides  for  the 
sale  of  energy  and  capacity  at  agreed 
prices. 

Comment  date:  February  1 ,  2001 ,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  American  Transmission  Company 
LLC 

(Docket  No.  EROl-765-001] 

Take  notice  that  on  January  12,  2001, 
American  Transmission  Company  LLC 
(ATCLLC).  tendered  for  filing 
Designations  for  the  Operating 
Agreement  between  Alliant  Energy 
Corporate  Services,  Inc.,  and  American 
Transmission  Company  LLC  which 
were  inadvertently  omitted  when  the 
Agreement  was  originally  filed  on 
December  22,  2000. 

ATCLLC  requests  an  effective  date  of 
January  1,  2001. 

Comment  date:  February  2. 1996.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regidatory  Commission, 
888  First  Sh«et,  NE.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergera, 

Secretary. 

(PR  Doc.  01-2065  Filed  1-23-01;  8:45  am) 

BMXINO  cone  e717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2954-020] 

City  of  Santa  Bartiara,  CA;  Notice  of 
Availability  of  Rnal  Environmental 
Assessment 

January  18.  2001. 

A  final  environmental  assessment 
(FEA)  for  Project  No.  2954-020  is 
available  for  public  review.  The  FEA 
examines  the  City  of  Santa  Barbara, 
California's  proposal  to  surrender  its 
license  for  the  Gibraltar  Hydroelectric 
Project.  The  hydroelectric  facilities  to  be 
abandoned  are  located  at  the  head  of 
Lauro  Canyon,  a  tributary  to  Diablo 
Creek,  in  Santa  Barbara  Coimty. 
California. 

The  FEA  was  written  by  staff  in  the 
Office  of  Energy  Projects,  Federal 
Energy  Regulatory  Commission.  Copies 
of  the  FEA  can  be  viewed  in  the  Public 
Reference  Branch.  Room  2A.  of  the 
Commission's  offices  at  888  First  Street. 
NE.,  Washington.  DC  20426.  or  by 
calling  (202)  208-1371.  This  document 
may  be  viewed  on  http:// 
www.ferc.fed.us/online/rims.htm  (call 
(202)  208-2222  for  assistance). 

For  further  information,  contact  the 
environmental  project  manager.  Paul 
Friedman,  at  (202)  208-1108. 

David  P.  Boergers, 

Secretary. 

[PR  Doc.  01-2071  Filed  1-23-01;  8:45  am) 

BILLMQ  CODE  S717-01-H 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-100165;  FRL-6762-3] 

Arctic  Slope  Regional  Corporation 
Aerospaca;  Transfer  of  Data 

agency:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Notice. 

SUMMARY:  This  notice  announces  that 
pesticide  related  information  submitted 
to  EPA's  Office  of  Pesticide  Programs 
(OPP)  pursuant  to  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (HFRA)  and  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA),  including 
information  that  may  have  been  claimed 
as  Confidential  Business  Information 
(CBI)  by  the  submitter,  will  be  tranferred 
to  Arctic  Slope  Regional  Corporation 
(ASRC)  Aerospace  in  accordance  with 
40  CFR  2.307(h)(3)  and  2.308(i)(2). 
ASRC  Aerospace  has  been  awarded 
multiple  contracts  to  perform  work  for 
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DPP,  and  access  to  this  information  will 
anable  ASRC  Aerospace  to  fulfill  the 
obligations  of  the  contract. 
DATES:  ASRC  Aerospace  will  be  given 
access  to  this  information  on  or  before 
January  29,  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Erik  R.  Johnson,  FIFRA  Security 
Officer,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460; 
telephone  nimiber:  (703)  305-7248;  e- 
mail  address:  johnson.erik@epa.gov. 

rIPPLEMENTARY  INFORMATION: 
General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  applies  to  the  public  in 
general.  As  such,  the  Agency  has  not 
attempted  to  describe  aU  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  imder  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  AddiUonal 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1 1    You  may  obtain  electronic  copies  of 
ihis  document,  and  certain  other  related 

I  jdocujments  that  might  be  available 
electronically,  from  the  EPA  Internet 
Home  Page  at  http://www.epa.gov/.  To 
access  this  document,  on  the  Home  Page 
select  "Laws  and  Regulations," 
"Regulations  and  Proposed  Rules,"  and 
then  look  up  the  entry  for  this  document 
imder  the  "Federal  Register — 
Environmental  Docimients."  You  can 
also  go  directly  to  the  Federal  Register 
listings  at  http://www.epa.gov/fedrgstr/. 

n.  Contractor  Requirements 

Under  contract  number  68-WO-0102, 
work  assignment  003,  the  contractor 
mil  perform  the  following: 

With  the  passage  of  the  Food  Quality 
i'rotection  Act  and  reorganization 
Initiatives,  the  Office  of  Pesticide 
Programs  (OPP)  created  the 
Antimicrobials  Division  (AD)  and  gave 
it  responsibility  for  a  range  of  science 
and  regulatory  functions  including 
issuing  Reregistration  Eligibility 
Decisions  (REDs)  for  antimicrobial 
pesticides. 

REDs  are  the  mechanisms  through 
which  EPA  announces  a  pesticide's 
eligibility  for  reregistration.  All 
pesticides  sold  or  distributed  in  the 
United  States  must  be  initially 
registered  by  the  EPA  prior  to  sale  or 
distribution.  The  reregistration  process 


I 

is  necessary  to  ensure  that  older 
pesticides  meet  today's  standards  for 
ensuring  human  and  environmental 
health. 

The  piu-pose  of  the  contract  is  to 
provide  information  and  records 
management  assistance  to  Chemical 
Review  Managers  (CRMs)  and  the 
Reregistration  Team.  The  scope  of  work 
includes  activities  related  to  the 
preparation  and  issuance  of  REDs  and 
Product  Specific  Reregistration. 

This  contract  involves  no 
subcontractors. 

OPP  has  determined  that  the  contract 
described  in  this  document  involves 
work  that  is  being  conducted  in 
connection  with  FIFRA,  in  that 
pesticide  chemicals  will  be  the  subject 
of  certain  evaluations  to  be  made  under 
this  contract.  These  evaluations  may  be 
used  in  subsequent  regulatory  decisions 
under  FIFRA. 

Some  of  this  information  may  be 
entitled  to  confidential  treatment.  The 
information  has  been  submitted  to  EPA 
imder  sections  3,  4.  6.  and  7  of  FIFRA 
and  luder  sections  408  and  409  of 
FFDCA. 

In  accordance  with  the  requirements 
of  40  CFR  2.307(h)(3).  the  conti-act  with 
ASRC  Aerospace,  prohibits  use  of  the 
information  for  any  purpose  not 
specified  in  the  contract;  prohibits 
disclosure  of  the  information  to  a  third 
party  without  prior  written  approval 
from  the  Agency;  and  requires  that  each 
official  and  employee  of  the  contractor 
sign  an  agreement  to  protect  the 
information  from  imauthorized  release 
and  to  handle  it  in  accordance  with  the 
FIFRA  Information  Seciuity  Manual.  In 
addition,  ASRC  Aerospace  is  required  to 
submit  for  EPA  approval  a  security  plan 
imder  which  any  CBI  will  be  seciu«d 
and  protected  against  unauthorized 
release  or  compromise.  No  information 
will  be  provided  to  ASRC  Aerospace 
until  the  requirements  in  this  document 
have  been  fully  satisfied.  Records  of 
information  provided  to  ASRC 
Aerospace  will  be  maintained  by  EPA 
Project  Officers  for  the  contract.  All 
information  supplied  to  ASRC 
Aerospace  by  EPA  for  use  in  connection 
with  the  contract  will  be  returned  to 
EPA  when  ASRC  Aerospace  has 
completed  its  work. 

List  of  Subjects 

Environmental  protection,  Business 
and  industry.  Government  contracts. 
Government  property,  Seciuity 
measures. 


Dated:  January  2.  2001. 
loanne  Martin, 

Acting  Director,  Information  Resources  and 
Services  Division,  Office  of  Pesticide 
Programs. 

[PR  Doc.  01-1830  Filed  1-23-01;  8:45  am] 

BaiJNG  CODE  6560-SO-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6936-7] 

Peer  Review  of  Agency  Draft  Strategy 
for  Global  Change  Research  Program 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  a 
workshop  organized  by  Eastern 
Research  Group.  Inc.,  a  U.S. 
Environmental  Protection  Agency  (EPA) 
contractor,  to  obtain  scientific  peer- 
review  of  an  EPA  Office  of  Research  and 
Development  (ORD)  draft  Research 
Strategy  entitled:  Research  Strategy — 
Global  Change  Research  Program. 
DATES:  The  peer  review  workshop  will 
begin  at  8:30  a.m.  and  end  no  later  than 
5  p.m.  on  Thursday,  February  15,  2001, 
and  begin  at  8  a.m.  and  end  no  earlier 
than  3  p.m.  on  Friday,  February  16, 
2001 .  Members  of  the  public  may  attend 
as  observers.  Due  to  limited  space, 
seating  at  the  meetings  will  be  on  a  first- 
come  first-serve  basis. 
ADDRESSES:  The  peer  review  will  be 
held  at  the  Holiday  Inn  Capitol,  550  C 
Sti«et,  SW.,  Washington.  DC  20024.  To 
attend  the  workshop  as  an  observer, 
contact  Eastern  Research  Group,  Inc., 
Telephone:  (781)  674-7374.  Space  is 
limited  so  please  register  early. 

Availability  of  Review  Materials:  An 
electronic  version  of  the  draft  Research 
Strategy  is  accessible  on  EPA's  National 
Center  for  Environmental  Assessment 
(NCEA)  home  page  via  the  Internet  at 
http://www.epa.gov/ncea/glbchng.htm. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
EPA  has  contracted  with  Eastern 
Research  Group.  Inc..  (ERG.  Inc.,  110 
Hartwell  Avenue,  Lexington, 
Massachusetts  02421).  To  attend  the 
meeting  as  an  observer,  please 
preregister  by  calling  ERG  at  781-674-. 
7374  or  fax  a  registration  request  to  781- 
674-2906.  Upon  registration,  you  will 
be  sent  an  agenda  and  a  logistical  fact 
sheet. 

SUPPLEMENTARY  INFORMATION:  ERG  is 
convening  the  peer  review  panel  to 
review  the  draft  Research  Strategy — 
Global  Change  Research  Program.  The 
peer  review  panel  is  requested  to 
comment  on  the  extent  to  which  the 
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Research  Strategy  clearly  identifies  the 
appropriate  strategic  directions  for  a 
core  research  program  that  will  develop 
the  methods,  models,  and 
measiuements  to  strengthen  the 
scientific  foundation  for  assessing  the 
potential  consequences  of  global  change 
on  human  health,  ecosystems,  and 
social  well-being  in  the  United  States. 

The  emphasis  of  the  Program's 
research  and  assessment  strategy  is  on 
understanding  the  risks  and 
opportunities  presented  by  global 
change,  the  interdependent  and 
interactive  effects  of  multiple  stresses, 
the  human  dimensions  of  global  change 
(i.e.,  human  activities  that  catalyze,  as 
well  as  those  that  respond  to  global 
change),  and  adaptation  options. 

After  considering  recommendations 
from  extramural  advisory  groups,  as 
well  as  from  senior  scientists  from 
across  EPA's  Program  and  Regional 
Offices,  ORD  has  identified,  in  the 
Research  Strategy,  the  strategic 
directions,  for  its  Global  Change 
Research  Program.  While  the  Research 
Strategy  delineates  the  research  areas 
comprising  the  framework  for  the  Global 
Change  Research  Program,  the  details  of 
the  research  areas,  including  the 
scientific  approach  at  the  individual 
project  level,  and  the  anticipated 
products,  performance  measiues,  and 
schedules,  will  be  included  in 
subsequent  research  plans  and  aie  not  a 
part  of  this  Research  Strategy.  ERG  is 
imdertaking  the  establishment  of  a  peer 
review  panel  to  review  the  Research 
Strategy. 

Dated:  January  17.  2001. 
William  H.  Farland, 

Acting  Deputy  Assistant  Administrator  for 
Science,  Office  of  Research  and  Development. 
[FR  Doc.  01-2178  Filed  1-23-01;  8:45  am) 
■LUNG  cooe  aaoo-ao-p 


ENVIRONMErfTAL  PROTECTION 
AGENCY 

[PF-993;  FRL-675a-9] 

Notice  Of  HIing  a  Pesticide  Petition  to 
Establish  a  Tolerance  for  a  Certain 
Pesticide  Ctiemicai  In  or  on  Food 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  annoimces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
control  number  PF-993,  must  be 


received  on  or  before  [insert  date  30 
days  after  date  of  publication  in  the 
Federal  Register). 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.C.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
PF-993  in  the  subject  line  on  the  first 
page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Joaime  I.  Miller,  Registration 
Support  Branch,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington. 
DC  20460;  telephone  number:  (703) 
305-6224;  e-mail  address: 
miller.joanne@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufactiirer  or  pesticide  manufactiirer. 
Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to: 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  docimient,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federsd  Register — Environmental 
Dociunents."  You  can  also  go  directiy  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 


action  under  docket  control  number  PF- 
993.  The  official  record  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB).  Rm.  119,  Crystal  Mall 
«2. 1921  Jefferson  Davis  Highway, 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  PF-993  in  the  subject 
line  on  the  first  page  of  your  response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resoiutes  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
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number  PF-993.  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
alectronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  What  Action  is  the  Agency  Taldng? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Comestic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 


information  regarding  the  elements  set 
forth  in  section  408(d)(2);  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities.  Feed 
additives.  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  January  12.  2001. 
Peter  Caulkins, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Summary  of  Petition 

The  petitioner  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  section  408(d)(3)  of  the 
FFDCA.  The  summary  of  the  petition 
was  prepared  by  the  petitioner  and 
represents  the  view  of  the  petitioners. 
EPA  is  publishing  the  petition  summary 
verbatim  without  editing  it  in  any  way. 
The  petition  summary  annoimces  the 
availability  of  a  description  of  the 
analjrtical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

Aventis  CropScience 

F6160 

EPA  has  received  a  pesticide  petition 
(F6160)  from  Aventis  CropScience,  P.O. 
Box  12014,  2  T.W.  Alexander  Drive, 
Research  Triangle  Park,  NC  27709 
proposing,  pursuant  to  section  408(d)  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  346a(d).  to 
amend  40  CFR  part  180  by  establishing 
a  tolerance  for  residues  of  lodosulfuron- 
methyl-sodium,  methyl  4-iodo-2-[3-(4- 
methoxy-6-methyl-l,3,5-triazin-2-yl)- 
ureidosulfonyljbenzoate,  sodium  salt  in 
or  on  the  raw  agricultural  commodityies 
corn  grain  at  0.05  parts  per  million 
(ppm),  com  forage  and  stover  at  0.1 
ppm.  EPA  has  determined  that  the 
petition  contains  data  or  information 
regarding  the  elements  set  forth  in 
section  408(d)(2)  of  the  FFDCA; 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  supports 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  metabolism 
of  iodosulfuron-methyl-sodium  (methyl 


4-iodo-2-(3-(4-methoxy-6- methyl-1 ,3,5- 
triazin-2-yl)-ureidosidfonyl]benzoate, 
sodium  salt)  in  wheat,  as  representative 
of  the  cereals  gr^n  crop  grouping  has 
been  investigated  and  is  understood. 
The  results  of  two  metabolism  studies  in 
wheat  show  that  the  total  radioactive 
residue  levels  in  wheat  commodities 
were  very  low.  The  principal  compound 
was  the  parent,  iodosulfuron-methyl- 
sodium.  The  metabolism  in  wheat 
proceeded  via  hydrolysis  of 
iodosulfuron-methyl-sodium  to  three 
metabolites,  AE  Fob31838  (2-amino-4- 
hydroxy-6-hydroxymethy  1- 1,3,5- 
tiiazine),  AE  F075736  (methyl-2-[3-(4- 
methyoxy-6-raethyl-l  ,3,5-triazin-2- 
yl)ureidosulfonyl]benzoate),  and  AE 
Fl45741(methyl  2-(3-(4-hydroxy-6- 
methyl- 1 ,3 ,5-triazin-2- 
yl)ureidosidfonyl]-4-iodo-benzoate)  in 
harvested  straw  and  at  extremely  low 
levels  in  grain.  A  fourth  metabolite,  AE 
F05941  l(2-amino-4-methoxy-6-methyl- 
1,3,5-triazine)  was  only  detected  in  the 
straw,  again  at  very  low  levels.  All 
metabolites  characterized  in  plants  were 
also  found  in  the  animal  metabolism 
studies. 

2.  Analytical  method.  Based  on  the 
results  of  the  metabolism  studies,  the 
analytical  targets  selected  were  only  the 
parent  compound,  iodosulfuron-methyl- 
sodium  and  AE  F075736,  based  on  its    - 
potential  toxicological  significance. 
Extractable  residues  of  iodosulfuron- 
methyl-sodiimi  and  AE  F075736  are 
extracted  irom  the  crop  matrices  com 
grain,  forage  and  stover  by  blending 
with  acetonitrile.  After  blending,  the 
extract  is  filtered,  volimie  reduced, 
partitioned,  evaporated  to  dryness, 
dissolved  in  dichloromethane  and 
cleaned-up.  The  organic  extract  is  rotary 
evaporated  to  dryness  and  analyzed  by 
HPLC/UV.  The  limit  of  quantification 
(LOQ)  is  0.025  ppm  in  com  grain  and 
0.05  ppm  in  com  forage  and  stover. 

3.  Magnitude  of  residues.  Residue 
trials  were  carried  out  in  a  total  of  21 
U.S.  residue  field  trials  using  a  water 
dispersible  granule  (WG)  formulation 
containing  20  percent  w/w 
iodosulfuron-methyl-sodium.  The 
preparation  was  applied  in  a  split 
application  of  5  g/ha  followed  by  2.5  g/ 
ha.  Pre-harvest  intervals  were  between 
37  to  53,  58  to  102  and  58  to  125  days 
for  forage,  grain  and  stover,  respectively. 
Grain,  stover  and  forage  of  field  com  did 
not  contain  residues  of  iodosulfuron- 
methyl-sodium  at  or  above  the 
respective  limits  of  quantification  of 
0.025,  0.05  and  0.05.  Also  no  residues 
of  the  metabolite  AE  F075736  were 
foimd  in  com  grain,  stover  or  forage  at 
harvest  above  the  respective  limits  of 
quantification  of  0.025,  0.05  and  0.05 
mg/kg.  It  is  proposed,  therefore,  that  AE 
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F075736  is  not  included  in  the  tolerance 
expression.  Tolerances  of  iodosulfuron- 
methyl-sodium  are  proposed  at  twice 
the  limit  of  quantificatidn  of  the 
analytical  method,  namely  0.05,  0.1  and 
0.1  mg/kg  in  grain,  stover  and  forage, 
respectively.  In  a  com  processing  study, 
no  residues  above  0.025  mg/kg  were 
observed  in  com  grain  following 
treatment  of  the  crop  at  the  nominal  rate 
of  25  followed  by  12.5  g/ha.  This 
exaggerated  rate  is  approximately 
eighteen  times  the  maximum  proposed 
label  rate.  Since  no  residues  were 
observed  in  the  raw  agriciiltural 
commodity,  neither  analysis  of  the 
processed  commodities  nor  tolerances 
are  required.  Although  com  grain  is  fed 
to  cattle  and  poultry  and  cattle  may  be 
grazed  on  forage  or  fed  stover, 
tolerances  in  meat,  milk  or  eggs  are  not 
necessary  because  none  of  these 
commodities  contained  iodostilfuron- 
methyl-sodium  or  its  metabolite. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  lodosulfuron- 
methyl-sodium  is  slightly  toxic 
following  acute  oral  exposure,  no  more 
than  slightly  toxic  following  acute 
dermal  exposure  and  practically  non- 
toxic following  acute  inhalation 
exposure.  The  acute  rat  oral  LD50  of 
iodosulfuron-methyl-sodium  was  2,678 
mg/kg  (combined  males  plus  females). 
The  acute  rat  dermal  LDso  was  greater 
than  2,000  mg/kg  and  the  4-hour  rat 
inhalation  LC$o  was  <  2.81  mg/1. 
Iodosulfuron-methyl-sodium  was  non- 
irritating  to  rabbit  skin  and  caused 
corneal  involvement  or  irritation 
clearing  in  7  days  or  less.. Based  on 
these  results,  iodosulfuron-methyl- 
sodiujn  would  be  classified  as  EPA 
Category  IV  for  inhalation  toxicity  and 
dermal  irritation  and  EPA  Category  in 
for  eye  irritation,  dermal  and  oral 
toxicity.  Technical  iodosulfuron- 
methyl-sodium  was  not  a  sensitizer  to 
skin. 

2.  Genotoxicty.  Testing  for  possible 
genotoxic  properties  of  the  technical 
active  substance  of  iodosulfuron- 
methyl-sodium  in  several  in  vitro  and  in 
vivo  test  systems  on  different  endpoints 
gave  consistently  negative  results.  The 
in  vitro  testing  battery  was  comprised  of 
investigations  for  gene  mutation  in 
bacterial  and  mammalian  cells, 
examination  of  chromosomal  aberration 
in  Chinese  Hamster  cells  and  testing  for 
unscheduled  DNA-synthesis  (UDS)  in 
primary  rat  hepatocjrtes.  The  test 
program  was  complemented  by  a  mouse 
micronucleus  assay  as  an  indirect 
investigation  on  the  end-point 
chromosomal  aberration  in  vivo.  As 
there  was  no  evidence  of  genotoxicity, 
the  overall  weight  of  evidence  indicates 


that  iodosiilfuron-methyl-sodium  is  not 
genotoxic. 

3.  Reproductive  and  developmental 
toxicity.  A  rat  developmental  toxicity , 
(teratogenicity)  study  was  conducted  at 
dose  levels  of  0,  100,  315,  and  1.000  mg/ 
kg/day.  No  increased  mortality  was 
noted.  High  dose  dams  exhibited 
clinical  signs  of  toxicity  including 
increased  salivation,  some  body  weight 
effects  and  statistically  significantly 
decreased  food  consiunption. 
Treatment-related  fetal  effects  were  seen 
only  at  the  high  dose  of  1 ,000  mg/kg 
body  weight,  expressed  by  slightly 
.  increased  incidences  of  retarded  skeletal 
ossification,  blood  in  the  abdominal 
cavity  and  distended  kidney  pelvis.  The 
mid  dose  dams  reduction  in  food 
consumption  was  marginal  (7.9  mg/kg 
versus  8.1  mg/kg  for  controls). 
Therefore,  the  no  observable  adverse 
effect  level  (NOAEL)  with  respect  to 
maternal  and  fetal  toxicity  was  315  mg/ 
kg  body  weight. 

A  rabbit  developmental 
(teratogenicity)  toxicity  study  was 
conducted  at  dose  levels  of  0,  25, 100 
and  400  mg/kg/day.  No  treatment 
related  deaths  or  clinical  signs  were 
seen  except  reduced  defecation  at  100 
and  400  mg/kg.  At  400  mg/kg,  reduced 
body  weight  gain  were  observed.  Food 
consumption  was  decreased  in  all  dose 
level  groups.  No  compound  related 
effects  were  noted  during  necropsy 
except  one  animal  at  400  mg/kg  which 
had  white  depression  on  the  liver.  Fetal 
weights,  crown  rump  lengths,  litter 
sizes,  nimiber  of  live  fetuses  and 
placental  weights  were  not  affected  by 
administration  of  iodosulfuron-methyl- 
sodium.  The  NOEL  was  considered  to 
be  25  mg/kg  for  maternal  toxicity  and 
400  mg/kg  for  fetal  toxicity.  In  a  2- 
generation  rat  reproduction  study  with 
iodosulfuron-methyl-sodium,  dietary 
concentrations  of  0,  50,  500,  and  5,000 
ppm  were  administered  to  Wistar  male 
and  female  rats.  lodosulfuron-  methyl- 
sodium  did  not  cause  adverse  effects  on 
reproduction,  fertility,  mating  behavior 
in  parents  or  malformations  in  the 
offspring  at  any  dose  level  tested. 
Treatment-related  changes  in  parental 
animals  were  limited  to  significant 
decreases  in  body  weight  gains  for 
males  and  females.  Depression  of  body 
weight  gain  was  also  seen  during  the 
gestation  periods  in  females.  Retarded 
body  weight  gain  in  pups  at  the  high 
dose  level  of  5,000  ppm  was  seen  during 
lactation.  At  5,000  ppm,  a  slightly 
statistically  significant  increase  in  the 
nimiber  of  supernumerary  implantation 
sides  was  observed  in  Fl  females  only. 
Based  on  depression  of  body  weight 
development  in  parental  animals  during 
all  phases  and  on  toxicity  to  the  fetuse^/ 


offspring  at  5,000  ppm,  the  NOEL  for 
parental  animals  and  of&pring  was 
determined  to  be  500  ppm  (equivalent 
to  daily  test  substance  intakes  of  25.6  to 
116.8  mg/kg/  body  weight  depending  on 
the  phase  of  the  study). 

4.  Subchronic  toxicity.  In  a  9G-day  rat^ 
feeding  study,  iodosulfuron-methyl- 
sodium  was  administered  at  dietary 
concentrations  of  0,  200,  1,000,  5,000 
and  10,000  ppm  to  groups  of  10  male 
and  10  fettiale  Sprague  Dawley  rats. 
Futher  10  males  and  10  females  fed 
either  0,  5,000  or  10,000  ppm  were 
maintained  on  control  diet  for  a  further 
4  weeks  to  examine  reversibility  of 
possible  effects.  Treatment  related 
depression  in  body  weight  gains  was 
seen  in  males  and  females  at  10,000 
ppm  and  at  5,000  ppm  after  13  weeks. 
Depression  of  body  weight  gains  was 
partly  revwsible  during  the  4-week 
recovery  period.  Overall  food 
consumption  was  reduced  in  the  10,000 
ppm  males.  No  effects  on  food 
consumption  were  observed  in  the  other 
dose  level  groups.  Food  consumption 
was  comparable  in  all  groups  after  the 
4-week  recovery  period.  Total  red  cell 
count  and  hemoglobin  and  hematocrit 
were  slightly  to  marginally  reduced  in 
females  at  10,000  ppm.  No  such  changes 
could  be  seen  in  the  respective  recovery 
animals.  Liver  weight  to  body  weight 
ratio  was  slightly  increased  in  females  at 
1,0000  ppm  compared  to  controls.  This 
effect  was  no  longer  seen  in  recovery 
animals.  Based  on  body  weight  effects  at 
10,000  and  5,000  ppm  and  the 
hepatocyte  enlargement  in  males  at 
10,000  ppm,  the  NOEL  was  considered 
to  be  10,000  ppm,  equivalent  to  a  daily 
intake  of  71  mg/kg/day.  In  a  90-day 
feeding  study  in  mice,  iodosulfuron- 
methyl-sodium  was  administered  at 
dietary  concentrations  of  0,  700,  2,100, 
and  7,000  ppm.  There  were  no 
treatment  related  deaths  or  clinical 
signs.  Terminal  body  weight  was 
reduced  and  body  weight  gain  in  males 
at  7,000  ppm  compared  to  controls. 
There  were  no  treatment-related  effects 
on  food  consumption  or  hematological 
evaluations.  A  treatment-related 
statistically  significant  increase  in 
alkaline  phosphatase  was  seen  in  males 
at  7,000  ppm.  Treatment  related  effects 
on  organ  weights  were  observed  in 
livers  of  males  at  7,000  ppm  and  2,100 
ppm  and  in  females  at  7,000  ppm.  Based 
on  depression  of  body  weight 
development  in  males  and  liver  effects 
in  both  sexes  at  7,000  ppm  and  liver 
effects  in  males  at  2,100  ppm,  the  NOEL 
was  considered  to  be  700  ppm, 
equivalent  to  daily  intakes  of  119  mg/kg 
body  weight  for  males  and  139  mg/kg 
body  weight  for  females.  In  a  90-day  dog 
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feeding  study,  iodosulfuron-methyl- 
sodium  was  administered  to  beagle  dogs 
at  dietary  concentrations  of  0,  200, 1,200 
and  7,200  ppm.  iodosulfuron-methyl- 
sodium  at  dietary  concentrations  of 
7,200  ppm  showed  effects  on  the 
hemapoietic  system,  in  particular  on 
maturation  of  blood  cells  in  the  bone 
marrow  for  both  sexes.  Decreased  body 
weight  gain  was  also  seen  in  the  highest 
dose.  At  7,200  ppm,  increased  absolute 
and  relative  liver  weights  for  males  and 
females  were  observed.  Absolute  kidney 
weights  in  males  and  relative  kidney 
weights  in  males  and  females  were 
increased.  Absolute  and  relative  spleen 
weights  were  increased  in  males  at 
7,200  ppm.  All  dogs,  at  7,200  ppm,  had 
a  generalized  hemapoietic  hyperplasia. 
Extramedullary  hemopoiesis  was  also 
detected  in  the  spleen  for  males  and 
females,  in  the  liver  for  females  and  in 
the  mediastinal  lymph  node  for  male 
dogs.  At  1,200  ppm  one  of  four  females 
had  generalized  hemopoietic 
hyperplasia  in  the  sternal  medullary 
cavities  with  moderate  extramedullary 
hemopoiesis  in  the  spleen  and  a 
reduction  in  the  mature  granulocyte 
forms  in  the  marrow  smear.  The  dietary 
concentrations  of  7,200  ppm  clearly 
exceeded  the  maximiun  tolerated  dose 
(MTD).  Based  on  the  findings  in  one 
female  at  1,200  ppm,  the  NOEL  was 
considered  to  be  200  ppm,  equating  to 
8.1  mg/kg/day  for  males  and  8.4  mg/kg/ 
day  for  females. 

5.  Chronic  toxicity.  Testing  was 
performed  in  Sprague-Dawley  rats  and 
CD-I  mice  using  dietary  concentrations 
up  to  and  including  7,000  ppm  and 
1 ,750  ppm  respectively.  In  the 
combined  chronic  toxicity/ 
carcinogenicity  study  an  interim 
sacrifice  in  10  animals  per  sex  and 
group  as  an  early  check  for  possible 
effects  was  performed  after  12  months. 
Doses  of  331  mg/kg  bw  (males)  or  452 
mg/kg  bw  (females)  in  rats  caused 
marked  decreases  of  body  weight  gains 
and  terminal  body  weights  of  high  dose 
animals.  Slight  body  weight  effects  were 
also  seen  in  the  mid  dose  of  29.7  mg/ 
kg  bw  (m)  or  39.1  mg/kg  bw  (famales). 
The  NOAEL  was  equivalent  to  a  dietary 
intake  of  2.96  mg/kg  bw  (males)  or  3.91 
mg/kg  bw  (females).  No  body  weight 
effects  but  hepatotoxicity  was  seen  in 
mice  in  line  with  the  results  of  the  90- 
day  study.  Liver  effects  in  the  form  of 
pigment  deposition  were  seen  in  most  of 
the  males  and  part  of  the  females  at  the 
top  dose  of  1,750  ppm.  With  respect  to 
the  marked  lipofuscin  storage  as 
observed  in  the  90-day  study  the  high 
dose  of  the  oncogenicity  study  had  been 
selected  at  1,750  ppm  and  pigment 
deposition  was  seen  even  at  this  lower 


dose  due  to  the  longer  study  duration. 
In  addition  hepatocyte  enlargement  and 
increased  mononuclear  cell  infiltration 
was  seen  in  both  sexes  at  the  high  dose 
and  also  in  males  at  the  mid  dose.  There 
were  no  significant  increases  in 
neoplastic  changes  in  rats  or  mice  after 
adininistration  of  the  mentioned  doses 
for  the  animals  natural  lifespan.  Based 
on  the  available  chronic  toxicity  data, 
Aventis  CropScience  believes  the 
Reference  Dose  (RfD)  for  iodosulfuron- 
methyl-sodium  is  0.03  mg/kg/day  based 
on  the  most  sensitive  species,  rat. 
lodosulfuron-methyl-sodiiun  was  not 
oncogenic  in  rats  or  mice  and  is  not 
likely  to  be  carcinogenic  in  hiunans. 
Aventis  Crop  Science  believes, 
iodosulfuron-methyl-sodium  should  be 
classified  as  a  "  Not  Likely"  carcinogen 
based  on  the  lack  of  carcinogenicity  in 
rats  and  mice. 

6.  Animal  metabolism.  The 
absorption,  distribution  metabolism  and 
excretion  of,  iodosulfuron-methyl- 
sodiimi  is  well  understood  mammals. 
Wistar  rats  were  orally  administered 
low  doses  of  10  mg/kg/  body  weight  and 
500  mg/kg  body  weight.  After  specific 
toxic  effects  had  become  obvious  in  the 
dog,  absorption,  distribution, 
elimination  and  in  particular 
metabolism  were  also  examined  in 
Beagle  dogs  using  an  oral  low  dose  of  6 
mg/kg  bw  which  was  close  to  the  90-day 
NOEL,  as  well  as  an  oral  high  dose  of 
200  mg/kg  bw.  The  influence  of  the 
label  position  was  examined  using  two 
different  labels  (U-14C-phenyl  and  2- 
14C-triazinyl-label),  iodosulfuron- 
methyl-sodium  was  metabolized  by 
hydrolysis  of  the  methylester  of  the 
benzoic  acid  function  to  AE  F145740  (4- 
iodo-  2-{3-(4-methoxy-6-methyl- 1,3,5- 
triazin-2-yl)-ureidosulfonyl  Jbenzoic  acid 
and  o-demethylation  at  the  1,3,5- 
traizine  leading  to  AE  F145741  after 
single  and  repeated  dosing.  Oxidative 
hydroxylation  of  the  6-methyl  group  of 
the  1,3,5-triazinyl  moiety  was  also 
observed.  Breakdown  of  the 
sulfonylurea  bridge  possibly  due  to 
amidases  leads  to  AE  Fl  14368  (methyl 
2-sulfamoylbenzoate)  and  AE  0031850 
(2-aminosulfonyl-4-iodo-benzoic  acid) 
which  cyclised  to  AE  F143133  (6-iodo- 
1 ,2-benzisothiazol-3(2H)-one-l  .1- 
dioxide).  The  cleavage  of  the  iodine- 
phenyl-  bond  resulting  in  AE  F075736 
and  AE  F161778  (methyl  2-[3-(4- 
hydroxy-6-methyl-l,3,5-triazin-2- 
yl)ureidosulfonyllbenzoate)  was 
observed  to  be  a  minor  metabolic 
reaction.  Overall  no  significant 
difference  in  the  metabolic  profile 
between  sexes,  dose  levels  or  following 
repeated  dosing  in  the  rat  were  found. 
Metabolites  identified  in  the  dog  study 


were  the  same  as  those  found  in  rats 
The  metabolism  of,  iodosulfuron- 
methyl-sodium  in  ruminants  is 
adequately  understood.  A  dairy  cow 
was  dosed  with  the  compound  at  a  level 
equivalent  to  14.23  ppm  in  the  diet  for 
7  days.  The  compoimd  appeared  to  be 
well  absorbed  and  rapidly  excreted 
mainly  in  the  urine.  Total  residue  levels 
were  very  low.  The  major  metabolite 
identified  in  all  tissues  and  milk  was 
unchanged,  iodosulfuron-methyl- 
sodium  together  with  up  to  7  minor 
metabolites.  All  of  the  metabolic 
products  of  iodosulfuron-methyl- 
sodiimi  were  also  observed  in  the  rat. 
The  metabolism  of  iodosulfuron-methyl- 
sodium  in  poultry  is  also  adequately 
imderstood.  Laying  hens  were  fed  the 
compound  at  a  level  equivalent  to  10 
ppm  in  the  diet  for  14  days.  Residue 
levels  were  tow  in  all  commodities. 
Unchanged  iodosulfuron-methyl- 
sodium  was  the  major  metabolite 
identified  in  all  of  the  tissues  and  yolks. 
Up  to  6  minor  metabolites  of 
iodosulfuron-methyl-sodium  were  also 
detected  in  all  tissues  and  excreta  which 
were  identical  to  those  formed  in  the 
rat. 

7.  Endocrine  disruption.  No  special 
studies  have  been  conducted  to 
investigate  the  potential  of 
lodosulfuron-  methyl-sodium  to  induce 
estrogenic  or  other  endocrine  effects. 
However,  no  evidence  of  estrogenic  or 
other  endocrine  effects  have  been  noted 
in  any  of  the  standard  toxicology  studies 
that  have  been  conducted  with  this 
product  and  there  is  no  reason  to 
suspect  that  any  such  effects  would  be 
likely. 

C.  Aggregate  Exposure 

1 .  Dietary  exposure.  Iodosulfuron- 
methyl-sodium  is  proposed  for  use  as  an 
herbicide  on  com.  No  non-  agricultural 
uses  are  anticipated.  The  potential 
sources  of  exposure  would  consist  of 
any  potential  residues  in  food  and 
drinking  water.  As  indicated  in  Unit  B. 
there  are  no  acute  toxicity  concerns  and 
thus  only  chronic  exposing  has  been 
evaluated. 

i.  Food.  Chronic  dietary  analysis  was 
conducted  to  estimate  exposure  to 
potential  iodosulfuron-  methyl-sodium 
residues  in/on  com.  A  Tier  One  analysis 
was  conducted  using  the  DEEM 
software  and  the  1994-1996  CSFII  food 
consumption  data.  It  was  assumed  that 
residues  were  at  tolerance  levels  of  0.05 
ppm  (twice  the  limit  of  quantification) 
in  grain  and  that  100%  of  crop  was 
treated.  Additionally,  based  on  the 
results  from  appropriate  studies,  it  was 
assumed  that  there  was  no 
concentration  into  processed 
commodities  and  that  contributions 
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from  residues  in  meat,  milk  or  eggs  are 
not  required.  A  chronic  RfD  of  0.03  mg/ 
kg  /day  is  derived  from  the  most 
sensitive  species,  rat.  Using  these  inputs 
the  chronic  dietary  exposure  estimate 
froia  residues  of  iodosulfuron-methyl- 
sodium  for  the  U.S.  population  was 
0.000079  mg/kg  /day  or  0.3%  of  its  RfD. 
For  the  sub-population  with  the  highest 
exposure,  non-nursing  infants,  the 
chronic  dietary  exposure  estimate  from 
residues  of  iodosulfuron-methyl-sodium 
was  0.000201  mg/kg  /day,  or  0.7%  of  its 
RfD.  These  values  are  highly 
conservative,  having  been  based  on 
worst  case  assumptions  of  tolerance 
level  residues  and  100%  of  the  crop 
treated. 

ii.  Drinking  water.  EPA's  Standard 
Operating  Procedure  (SOP)  for  drinking 
water  exposure  and  risk  assessments 
was  used  to  perform  the  drinking  water 
assessment.  This  SOP  uses  a  variety  of 
tools  to  conduct  drinking  water 
assessment.  These  tools  include  water 
models  such  as  SCI-GROW,  GENEEC, 
PRZMS/EXAMS,  and  monitoring  data.  If 
monitoring  data  are  not  available  then 
the  models  are  used  to  predict  potential 
residues  in  surface  and  ground  water 
and  the  highest  value  is  assumed  to  be 
the  potential  drinking  water  residue.  In 
the  case  of  iodosulfuron-methyl-sodium 
monitoring  data  do  not  exist  therefore 
model  calculations  were  used  to 
estimate  a  water  residue.  The  calculated 
drinking  water  levels  of  comparison 
(DWLOC)  for  chronic  exposures  for  all 
ad\ilts  and  children  greatly  exceed  the 
drinking  water  estimated  concentrations 
(DWEC)  frt>m  the  models.  The  chronic 
DWLOC  for  adults  is  1,047  ppb.  The 
chronic  DWLOC  for  childrenytoddlers  is 
298  ppb.  The  worst  case  chronic  DWEC 
is  0.015  ppb  based  on  a  PRZM/EXAMS 
simulation  of  runoff  into  surface  water 
in  a  standard  EPA  exposure  assessment 
scenario  for  com  (MLRA  111,  Ohio). 
The  DWEC  represents  combined 
residues  of  iodosulfuron-methyl-sodium 
and  its  metabolite  AE  F075736, 
expressed  as  iodosulfuron-methyl- 
sodium  equivalents. 

2.  Non-dietary  exposure.  Exposure  to 
iodosulfuron-methyl-sodium  for  the 
mixer/loader/ground  boom/aerial 
applicator  was  calculated  using  the 
Pesticide  Handlers  Exposure  Database 
(PHED).  It  was  assumed  that  the  product 
would  be  applied  to  a  maximum  of  50 
hectares  per  day  (125  A/ day)  by  ground 
boom  applicator  and  140  hectares  per 
day  (350  A/ day)  by  aerial  applicator  at 
a  maximum  use  rate  of  2  grams  active 
ingredient.  Normal  work  attire 
consisting  of  long-sleeved  shirt,  long 
pants,  and  protective  gloves  was 
assumed  in  the  PHED  assessment. 
Margins  of  exposure  (MOEs)  for  a  70  kg 


operator  were  calculated  utilizing  a 
dermal  NOEL  of  810  mg/kg  body 
weight/day  from  the  rat  dermal  toxicity 
study  and  an  inhalation  NOAEL  of  8 
mg/kg  body  weight/ day  based  on  a  90- 
day  dog  feeding  study.  There  were  no 
signs  of  developmental  toxicity  in  the 
rabbit  developmental  toxicity  study. 
The  combined  MOE  (inhalation  plus 
dermal)  for  iodosidfuron-methyl-sodium 
was  1,101,000  for  a  ground  operator 
undertaking  mixing,  loading  and 
spraying.  For  aerial  application  where 
the  mixer/loader  was  assumed  to  be  a 
different  operator  from  the  pilot 
combined  MOEs  were  629,000  for  the 
mixer/loader  and  10,131,000  for  the 
pilot.  The  results  indicate  that  large 
margins  of  safety  exist  for  the  proposed 
use  of  iodosulfuron-methyl-sodium.  The 
timing  of  iodosulfuron-methyl-sodiiun 
application  to  com  is  such  that  field 
reentry  shortly  after  spraying  is  atypical. 
Therefore  estimations  of  worker  reentry 
exposure  were  not  considered 
necessary. 

D.  Cumulative  Effects 

There  is  no  available  data  at  this  time 
to  determine  whether  iodosulfuron- 
methyl-sodium  has  a  common 
mechanism  of  toxicity  with  other 
substances  or  how  to  include  this 
pesticide  in  a  cumidative  risk 
assessment.  Therefore  a  cumulative 
assessment  was  not  done  for  this 
chemical. 

E.  Safety  Determination 

1.  U.S.  population.  Using  the 
conservative  assumptions  described 
above,  based  on  the  completeness  and 
reliability  of  the  toxicity  data,  it  is 
concluded  that  aggregate  exptosure,  in 
this  case  food  only,  to  the  proposed  uses 
of  iodosulfuron-methyl-sodium  will 
utilize  at  most  0.3%  of  the  reference 
dose  for  the  U.S.  population.  The  actual 
exposure  is  likely  to  be  much  less  as 
more  realistic  data  and  models  are 
developed.  EPA  generally  has  no 
concern  for  exposures  below  100%  of 
the  RfD  because  the  RfD  represents  the 
level  at  or  below  which  daily  aggregate 
exposure  over  a  lifetime  will  not  pose 
appreciable  risk  to  human  health. 
Drinking  water  levels  of  comparison 
based  on  the  dietary  exposure  are  much 
greater  than  highly  conservative 
estimated  levels,  and  would  be  expected 
to  be  well  below  the  100%  level  of  the 
RfD,  if  they  occur  at  all.  Therefore,  there 
is  a  reasonable  certainty  that  np  harm 
will  occur  to  the  U.S.  PopiUation  from 
aggregate  exposure  (food  and  drinking 
water)  to  iodosulfuron-methyl-sodium. 

2.  Infants  and  children.  No  evidence 
of  increased  sensitivity  to  fetuses  was 
noted  in  developmental  toxicity  studies 


in  rats  or  rabbits.  There  has  been  no 
indication  of  reproductive  effects  or 
indication  of  increased  sensitivity  to  the 
offspring  in  the  2-generation  rat 
reproduction  study.  No  additional  safety 
factor  to  protect  infants  and  children  is 
necessary  as  there  is  no  evidence  of 
increased  sensitivity  in  infants  and 
children. 

Using  the  conservative  assumptions 
described  in  the  exposure  section  above, 
the  percent  of  the  reference  dose  that 
will  be  used  for  exposure  to  residues  of 
iodosulfuron-methyl-sodium  in  food  for 
non-nursing  infants  (the  most  highly 
exposed  sub  group)  is  0.7%.  The 
children  (1-6)  exposure  uses  0.6%  of  the 
reference  dose.  As  in  the  adult  situation, 
drinking  water  levels  of  comparison  are 
much  higher  than  the  worst  case 
drinking  water  estimated  concentrations 
and  are  expected  to  use  well  below 
100%  of  the  reference  dose,  if  they 
occur  at  all.  Therefore,  there  is  a 
reasonable  certainty  that  no  harm  will 
occiu-  to  infants  and  children  from 
aggregate  exposure  to  residues  of 
iodosulfuron-methyl-sodium. 

F.  International  Tolerances 

There  are  no  Codex  Alimentarius 
Commission  maximum  residue  levels 
established  for  residues  of  iodosulfuron- 
methyl-sodiiun. 
[FR  Doc.  01-2182  Filed  1-23-01;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-00690;  FRL-«758-6] 

Pesticide  Guidelines;  Request  for 
infornwtion  to  Update  Plant 
Commodity  Table 

AGENCY:  Enviroimiental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  EPA  intends  to  update  its 
guidance  on  the  residue  data 
requirements  that  support  registration  of 
pesticides  under  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
and  that  support  tolerances  imder  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA)  for  use  in  the  conduct  of 
human  health  risk  assessments.  The 
Agency  will  update  the  Series  860 — 
Residue  Chemistry  Test  Guidelines  by 
revising  Table  1  in  OPPTS  860.1000, 
describing  raw  agricultiu-al  commodities 
(RACs),  processed  foods,  and  livestock 
feedstuffs  because  of  changes  in 
conunercial  food/feed  processing 
practices,  livestock  feeding  practices, 
and  consumer  consumption  patterns. 
The  Agency  seeks  information  from 
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interested  parties  on  the  raw 
agricultural  commodities,  processed 
foods,  and  livestock  feedstuffs  currently 
listed  in  Table  1 ,  as  well  as  information 
about  other  such  commodities  that 
should  be  considered  for  addition  to 
Table  1. 

DATES:  Comments,  identified  by  docket 
control  number  OPP-00690,  must  be 
received  on  or  before  April  24,  2001. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPLfMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
OPP-00690  in  the  subject  line  on  the 
first  page  of  your  response. 
FOR  FURTHER  INFORMATKM  CONTACT:  Jerry 
Stokes,  Health  Effects  Division  (7509C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
IX:  20460;  telephone  number:  (703) 
305-7561;  fax  number:  (703)  305-5147; 
e-mail  address:  stokes.jerry®epa.gov. 
SUPPt^MENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  to  those  persons  who  are  or 
may  be  required  to  conduct  testing  of 
chemical  substances  under  FFDCA  or 
FIFRA.  Since  other  entities  may  also  be 
interested,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

You  may  obtain  electronic  copies  of 
this  document,  and  certain  other  related 
documents  that  might  be  available 
electronically,  from  the  EPA  Internet 
Home  Page  at  http://www.epa.gov/.  To 
access  this  document,  on  the  Home  Page 
select  "Laws  and  Regulations," 
"Regulations  and  Proposed  Rules,"  and 
then  look  up  the  entry  for  this  document 
under  the  "Federal  Register — 
Environmental  Documents."  You  can 
also  go  directly  to  the  Federal  Register 
listings  at  http://www.epa.gov/fedrgstr/. 
You  may  also  obtain  copies  of  the  test 
guidelines  from  the  EPA  Internet  Home 

gage  at  http://www.epa.gov/opptsfrs/ 
ome/guidelin.htm/.  The  OPPTS 


860.1000  test  guideline  must  be  down- 
loaded in  Adobe  portable  dociunent 
format  (PDF)  in  order  for  the  current 
Table  1  to  be  viewed  or  printed. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPP-00690  in  the 
subject  line  on  the  first  page  of  your 
response. 

1 .  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  exclucUng  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCU  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  OPP-00690.  Electronic 
conunents  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 


Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATKM  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  yoiu-  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice  or  collection  activity. 

7.  Make  suie  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  include  docket  control 
number  OPP-00690  in  the  subject  line 
on  the  first  page  of  your  response.  You 
may  also  provide  the  name,  date,  and 
Federal  Register  citation. 

n.  Background 

A.  What  Action  is  the  Agency  Taking? 

"Table  1. — Raw  Agricultural  and 
Processed  Commodities  and  Feedstuffs 
£)erived  From  Crops,"  appearing  in  the 
OPPTS  860.1000  test  guideline  (61  FR 
44308,  August  28,  1996)  (FRI^5390-7). 
provides  a  Usting  of  most  significant 
food  and  feed  commodities,  both  raw 
and  processed,  for  which  residue  data 
are  collected  and  pesticide  tolerances 
may  be  set.  Table  1  also  provides  a 
description  of  the  raw  agricultural 
commodity  and  the  proper  growth  stage 
to  take  samples  for  residue  analysis.  In 
addition,  for  feedstuffs.  Table  1 
provides: 

1.  The  maximimi  percent  of  the  diet 
for  beef  and  dairy  cattle,  poultry  and 
swine;  and 

2.  Guidance  on  those  crops  EPA 
believes  it  would  be  appropriate  to 
allow  label  restrictions  prohibiting  use 
of  commodities  as  feedstuffs. 

The  Agency  believes  that  it  is  now 
appropriate  to  update  Table  1  because 
there  have  been  significant  changes  in 
commercial  processing  and  livestock 
feeding  practices.  In  addition,  changes 
in  consumer  consumption  patterns 
suggest  that  additional  data  for  some 
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processed  commodities  may  help  to 
further  refine  Agency  dietary  exposure 
assessments.  Commodities  that 
predominate  in  children's  diets  will  be 
a  special  focus  of  attention. 

EPA  is  seeking  stakeholder 
involvement  to  make  the  process  most 
effective.  Interested  parties  are  asked  to 
provide  information  on  raw  agricultural 
conunodities,  associated  processed 
commodities  and  livestock  feedstuffs 
derived  from  the  RACs,  and/or 
processed  commodities.  Information 
provided  could  include: 

1.  Amount  of  RAC.  processed 
commodity,  or  feedstuff  produced; 

2.  Common  processing  practices; 

3.  Disposition  of  processing  wastes; 

4.  Regional  production/distribution  of 
feedstuffs; 

5.  Cultural  practices  and  harvesting 
information  needed  to  assess  the  RAC; 

6.  Portion  of  commodity  consumed; 

7.  Percent  dry  matter  at  sampling 
stages;  or 

8.  Changes  in  the  maximum  percent 
of  livestock  diet. 

Information  concerning  national  or 
local  distribution  or  utilization  of 
livestock  feedstuffs  is  desirable.  All 
information  supplied  should  be 
accompanied  with  adequate  supporting 
documentation. 

Additional  raw  agricultural 
commodities  will  be  incorporated  into 
Table  1  as  appropriate.  It  is  anticipated 
that  Table  1  will  also  be  expanded  to 
include  more  processed  commodities. 
Interested  parties  are  encouraged  to 
submit  information  on  processed 
commodities  not  previously  considered 
in  Table  1. 

B.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

In  response  to  a  FIFRA  Scientific 
Advisory  Panel  reconunendation  that 
the  Agency,  "...  retain  a  standing 
conunittee  to  continue  monitoring  and 
updating  the  contents  of  this  table,"  the 
Agency  is  now  updating  Table  1.  The 
feedstuffs  section  of  Table  1  was  the 
primary  focus  of  revisions  reflected  in 
the  August  1996  revision.  Effectively, 
the  processed  commodities  have  not 
been  updated  since  the  original  1982 
version  of  Table  1. 

UstofSubiects 

Environmental  protection, 
Agricultural  commodities.  Health, 
Livestock,  Test  guidelines. 

Dated:  January  11,  2001. 
Marda  E.  Mulkey, 
Director.  Office  of  Pesticide  Programs. 

{FR  Doc.  01-2183  Filed  1-23-01;  8:45  am) 
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FEDERAL  HOUSING  HNANCE  BOARD 
[No.  2001-N-3] 

Extension  of  Time  to  File  Requeste  to 
Intervene  and  Expansion  of 
Permissible  Intervenors  in  Connection 
With  Petition  for  Case-by-Case 
Determination — Membership  Based  on 
Convenience  Under  the  Federal  Home 
Loan  Bank  Act  and  the  Federal 
Housing  Rnance  Board's  Regulations 

agency:  Federal  Housing  Finance 

Board. 

ACTION:  Notice  of  Extension  of  Time  to 

File  Requests  to  Intervene  and 

Expansion  of  Permissible  Intervenors. 

summary:  The  Federal  Housing  Finance 
Board  (Finance  Board)  has  waived  the 
45-day  deadline  for  filing  Requests  to 
Intervene  in  the  Finance  Board's 
Procedures  Regulation,  and  extended 
the  deadline  for  an  additional  30  days, 
i.e.,  to  February  24,  2001,  in  connection 
with  the  Federal  Home  Loan  Bank 
(Bank)  of  Dallas'  Petition  for  Case-by- 
Case  Determination  (Petition).  Because 
February  24  is  a  Saturday,  Requests  to 
Intervene  due  on  February  24  may  be 
filed  on  the  next  business  day,  i.e.. 
February  26,  2001.  The  Finance  Board 
also  has  waived  the  provisions  of  the 
Procedures  Regulation  that  would  limit 
the  persons  eligible  to  file  a  Request  to 
Intervene,  to  allow  any  interested 
persons  to  file  a  Request  to  Intervene  in 
connection  with  the  Dallas  Bank 
Petition. 

ADDRESSES:  Send  Requests  to  Intervene 
to:  Elaine  L.  Baker,  Secretary  to  the 
Board,  at  the  Federal  Housing  Finance 
Board,  1777  F  Street,  NW.,  Washington. 
£)C  20006.  Copies  of  non-confidential 
portions  of  the  Petition  and  of  non- 
confidential portions  of  Requests  to 
Intervene  will  be  available  for 
inspection  at  this  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  L.  Bothwell,  Managing  Director 
and  Chief  Economist.  (202)  408-2821; 
Scott  L.  Smith,  Acting  Director.  Office  of 
PoUcy.  Research  and  Analysis,  (202) 
408-2991;  Deborah  F.  Silbennan, 
General  Counsel.  (202)  408-2570, 
Sharon  B.  Like.  Senior  Attorney- 
Advisor.  (202) 408-2930.  Office  of 
General  Counsel.  Staff  also  Ccui  be 
reached  by  regular  mail  at  the  Federal 
Housing  Finance  Board.  1777  F  Street. 
NW..  Washington.  DC  20006. 
SUPPLEMENTARY  INFORMATION:  The  Dallas 
Bank  filed  the  Petition,  dated  December 
8.  2000,  and  received  by  the  Finance 
Board  on  December  1 1 .  2000.  requesting 
that  the  Finance  Board  approve  Uie 
membership  of  Washington  Mutual 
Bank,  FA  (WMBFA).  currently  a 


member  of  the  San  Francisco  Bank,  in 
the  Dallas  Bank  upon  completion  of  the 
merger  of  Bank  United  into  WMBFA, 
under  section  4(b)  of  the  Federal  Home 
Loan  Bank  Act  (Bank  Act)  and 
§  925.18(a)(2)  of  the  Finance  Board's 
regulations,  thereby  allowing  WMBFA 
to  be  a  member  of  both  the  San 
Francisco  and  Dallas  Banks.  See  12 
U.S.C.  1424(b);  12  CFR  925.18(a)(2).  On 
December  27,  2000,  the  Finance  Board 
published  a  Notice  of  Receipt  of  the 
Petition  (Notice)  in  the  Federal  Register. 
65  FR  81861  (Dec.  27.  2000).  The  Notice 
stated,  among  other  things,  that, 
pursuant  to  the  Finance  Board's 
Procedures  Regulation.  12  CFR  part  907. 
any  member,  Bank,  or  the  Office  of 
Finance  may  file  a  Request  to  Intervene 
in  consideration  of  the  Petition  in 
accordance  with  12  CFR  907.11  if  it 
believes  its  rights  may  be  affected  by  the 
issues  raised  by  the  Petition.  The  Notice 
stated  that  any  Request  to  Intervene 
must  be  in  writing  and  must  be  filed 
with  the  Secretary  to  the  Finance  Board 
within  45  days  fit>m  the  date  the 
Petition  was  filed,  i.e..  by  January  25, 
2001.  See  12  CFR  907.11(a)(1). 

Potential  intervenors  have  requested 
an  extension  of  time  of  45  days  within 
which  to  file  Requests  to  Intervene,  on 
the  basis  that  additional  time  is  needed 
to  fully  consider  the  ramifications  of  the 
fundamental  leged,  political  and  policy 
issues  of  first  impression  raised  by  the 
Petition  that  are  critical  to  the  structure 
and  function  of  the  Bank  System.  In 
addition,  persons  not  otherwise  listed  as 
parties  eligible  to  file  a  Request  to 
Intervene  under  §  907.8(b)  of  the 
Finance  Board's  Procedures  Regulation 
have  inquired  whether  they  could  be 
granted  permission  to  file  a  Request  to 
Intervene.  See  12  CFR  907.8(b). 

After  consideration  of  the  above 
requests  and  the  importance  of  the 
issues  raised  by  the  Petition,  pursuant  to 
§  907.15(a)  of  the  Finance  Board's 
Procedures  Regulation,  the  Finance 
Board  has  waived  the  45-day  deadline 
for  filing  Requests  to  Intervene  in 
§  907.11(a)(1).  and  extended  the 
deadline  for  an  additional  30  days,  i.e., 
to  February  24,  2001;  because  February 
24  is  a  Sat\u-day.  Requests  to  Intervene 
due  on  February  24  may  be  filed  on  the 
next  business  day.  i.e.,  February  26, 
2001.  See  12  CFR  907.11(a)(1). 
907.15(a).  The  Finance  Board  also  has 
waived  the  provisions  of  §  907.8(b)  that 
would  limit  the  persons  eligible  to  file 
a  Request  to  Intervene,  to  allow  any 
interested  persons  to  file  a  Request  to 
Intervene  in  connection  with  the  Dallas 
Bank  Petition.  See  12  CFR  907.8(b). 

Dated:  January  18.  2001. 
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By  the  Federal  Housing  Finance  Board. 
James  L.  Bothwell, 
Managing  Director. 
[FR  Doc.  01-2129  Filed  1-23-01;  8:45  am] 

MLUNO  COOE  672S-01-P 
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FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  imder  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington.  DC  offices  of  the 
Commission.  800  North  Capitol  Street, 
NW..  Room  962.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary.  Federal  Maritime 
Commission.  Washington,  DC  20573, 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register. 

Agreement  No.:  011745. 

Title:  Evergreen/Lloyd  Triestino 
Alliance  Agreement. 

Parties: 

Evergreen  Marine  Corp.  (Taiwan)  Ltd. 
Lloyd  Triestino  Di  Navegazione  S.p.A. 

Synopsis:  The  proposed  agreement 
allows  the  parties  to  cooperate  on 
matters  relating  to  the  exchange  of 
vessel  space  and  equipment,  electronic 
data  interchange,  office  operations,  joint 
service  contracts,  rates,  and  vessel 
operations  and  costs  in  the  trade 
between  all  U.S.  ports  and  ports  in  the 
Far  East,  Southeast  Asia,  Indian 
Subcontinent,  Australia,  and  New 
Zealand. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  January  19.  2001. 
Bryant  L.  VanBrakle. 
Secretary. 
(FR  Doc.  01-2190  Filed  1-23-01;  8:45  am] 

BILUNG  CODE  6730-01-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intennediary 
License;  Revocations 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
ocean  transportation  intermediary 
licenses  have  been  revoked  piu'suant  to 
section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1718)  and  the 
regidations  of  the  Commission 
pertaining  to  the  licensing  of  Ocean 
Transportation  Intermediaries,  effective 
on  the  corresponding  dates  shown 
below: 

License  Number:  4599N  and  4599F. 


Name:  AFS  Freight  Management 
(USA),  Inc.  d/b/a  AFS  Projects  and 
Logistics  (USA). 

Address:  111  West  Ocean  Blvd.,  Suite 
J 100,  Long  Beach,  CA  90802. 

Date  Revoked:  December  7,  2000  and 
December  24,  2000. 

Reason:  Failed  to  maintain  valid 
bonds. 

License  Number:  2691N. 

Name:  Atlas  Van  Lines,  Inc. 

Address:  1212  St.  George  Road, 
Evansville,  IN  47703. 

Date  Revoked:  December  13,  2000. 

Reason:  Failed  to  maintaJTi  a  valid 
bond. 

License  Number:  15445N. 

Name:  Cargocare  North  America,  Ltd. 

Address:  3201  Route  38  West,  Suite 
201,  Mount  Laurel,  NJ  08054. 

Date  Revoked:  December  18,  2000. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  16420N. 

Name:  Continental  Container  Line, 
Inc. 

A-ddress:  182-16  147th  Avenue, 
Jamaica,  NY  11413. 

Date  Revoked:  December  7,  2000. 
.  Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  16079N. 

Name:  Internet  Shipping  Lines,  Inc. 

Address:  175-41  148th  Road,  Jamaica, 
NY  11434. 

Date  Revoked:  December  14,  2000. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Niunber:  1470N. 

Name:  Kenney  Transport,  Inc. 

Address:  145-38  157th  Street, 
Jamaica.  NY  11434. 

Date  Revoked:  December  10.  2000. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  14243N. 

Name:  Lih  Ming  Air  &  Sea  Co..  Ltd. 

Address:  920  Sivert  Drive.  Wood  Dale. 
IL  60191. 

Date  Revoked:  December  1,  2000. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  13718N. 

Name:  Paramount  Transportation 
Services.  Inc. 

Address:  3216  Rose  Walk  Ct.,  Mt. 
Pleasant.  SC  29464. 

Date  Revoked:  December  17.  2000. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Niunber:  486. 

Name:  Ramon  Araujo  d/b/a  Delmar 
Forwarding. 

Address:  180  Broadway.  New  York, 
NY  10038. 

Date  Revoked:  November  14  2000. 

Reason:  Failed  to  maintain  a  valid 
bond. 


License  Number:  15960N. 

Name:  Seabreeze  Logistics  Inc. 

Address:  890  Airport  Park  Road,  Suite 
118.  Glen  Bumie.  MD  21061. 

Date  Revoked:  December  14.  2000. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  3369F. 

Name:  Shelia  Perry  d/b/a  Benchmark 
Forwarding  Company. 

Address:  108  Gearge  Coggins  Road, 
Newnan,  GA  30265. 

Date  Revoked:  December  14,  2000. 

Reason:  Failed  to  maintain  a  valid 
bond. 

Sandra  L.  Kusumoto, 

Director,  Bureau  of  Consumer  Complaints 
and  Licensing. 

(FR  Doc.  01-2192  Filed  1-23-01;  8:45  am] 

BILLINO  COOe  S73IH>1-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  intermediary 
License  Applicant 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission  an 
application  for  licenses  as  Non- Vessel 
Operating  Common  Carrier  and  Ocean 
Freight  Forwarder — Ocean 
Transportation  Intennediary  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
as  amended  (46  U.S.C.  app.  1718  and  46 
CFR  515). 

Persons  knowing  of  any  reason  why 
the  following  applicants  should  not 
receive  a  license  are  requested  to 
contact  the  Office  of  Transportation 
Intermediaries,  Federal  Maritime 
Commission,  Washington,  DC  20573. 

Non- Vessel-Operating  Common 
Carrier  Ocean  Transportation 
Intermediary  Applicants: 
Seaspeed  Overseas  Shipping  Co.,  Inc.. 
69  La  Fante  Lane.  Bayonne.  NJ  07002, 
Officer:  John  Trimarchi,  Director/ 
President  (Qualifying  Individual) 
United  Logistics  Group.  Inc..  20355  Via 
Sanlucar.  Yorba  Linda.  CA  92887. 
Officer:  Ling  Zou.  Director/President 
(Qualifying  Individual) 
Non- Vessel  Operating  Common 
Carrier  and  Ocean  Freight  Forwarder 
Transportation  Intermediary  Applicants: 
Albacor  Shipping  (USA)  Inc.  d/b/a  Pearl 
Line,  86  Brookwood  Drive.  Mahwah, 
NJ  07430,  Officers:  Bemd  Ferber, 
President  (Qualifying  Individual), 
Gerald  Ness,  Vice  President 
Rodair  International  (Phoenix)  Inc., 
1224  W.  Fairmont  Drive.  Tempe.  AZ 
85282,  Officers:  Nancy  Greiner,  Vice 
President  (Qualifying  Individual), 
Jeffrey  Cullen,  President 
TU  Shipping,  LLC,  4000  Blackburn 
Lane,  Suite  250,  Burtonsville.  MD 
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20866,  Officer:  Mark  T.  Lambert, 
President  (Qualifying  Individual) 

South  West  Marine,  Inc..  400-C  Ansin 
Blvd..  Hallandale.  FL  33009.  Officer: 
Eti  Cohen.  Vice  President  (Qualifying 
Individual) 

Ocean  Freight  Forwarder — Ocean 
Transportation  Intermediary 
Applicants: 

CO.  Logistic.  3711  Country  Club.  Drive 
#6.  Long  Beach,  CA  90807.  Pavao 
Sosic.  Sole  Proprietor 

Fauveder  (USA)  Inc.,  65  South  21st 
Street,  2nd  Floor,  Let  Unit. 
Kenilworth.  NJ  07033.  Officers: 
Nicolas  Lemiere.  Managing  Director 
(Qualifying  Individual).  Philippe 
Fauveder.  President 

Joseph  B.  Hohenstein  Customhouse 
Brokers.  645  Indian  Street,  Suite  209. 
Savannah,  GA  31401,  Joseph  B. 
Hohenstein,  Sole  Proprietor 

Uniworld  International.  Inc.,  1610 
Tropic  Park  Drive.  Sanford,  FL  32773, 
Officers:  M.  Wael  Shrourou,  President 
(Qualifying  Individual).  Mona  Z. 
Shrourou.  Secretary 

American  Logistic  Co.  Inc..  10840 
Warner  Avenue.  Suite  205.  Fountain 
Valley.  CA  92708,  Officers:  David 
Silverman,  V.  President  of  Sales 
(Qualifying  Individual),  Dennis 
Morrison.  President 

Kito  Electronics  Limited  Company, 
10530  N.W.  37th  Terrace,  Miami,  FL 
33178,  Officers:  Andres  Messulam, 
General  Partner,  (Qualifying 
Individual),  Mary  Francis  Messulam, 
Partner 

V  &  M  International  Forwarders,  Inc., 
1343  N.W.  79th  Terrace,  Medley,  FL 
33166,  Officers:  Marcelino  Vazquez, 
President  (Qualifying  Individual), 
Manuel  Vazquez,  Vice  President 

Dated:  January  19.  2001. 
Bryant  L.  VanBrakle, 

Secretary. 

(FR  Doc.  01-2191  Filed  1-23-01;  8:45  am) 

BILUNG  COOE  6730-01-^ 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Stiares  of  Bank  or  Bank 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 


Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  February 
8.2001. 

A.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson.  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1414: 

1.  Mary  Garst,  Oakland,  California, 
and  Tom  Chrystal.  Scranton,  Iowa;  both 
to  acquire  additional  voting  shares  of 
Communify  Grain  Co.,  Coon  Rapids. 
Iowa,  and  thereby  indirectly  acquire 
additional  voting  shares  of  Iowa  Savings 
Bank,  Carroll,  Iowa. 

Board  of  Governors  of  the  Federal  Reserve 
System.  January  19,  2001. 
Jennifier  ].  folinson 
Secretary  of  the  Board. 
IFR  Doc.  01-2168  Filed  1-23-01;  8:45  am) 

BMJJNG  COOE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Fomurtions  of,  Acquisitions  by,  and 
INergers  of  Bank  HoMing  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nicy. 


Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  20, 
2001. 

A.  Federal  Reserve  Bank  of  Cleveland 
(Paul  Kaboth,  Banking  Supervision) 
1455  East  Sixth  Street,  Cleveland,  Ohio 
44101-2566: 

1 .  F.N.B.  Corporation,  Hermitage, 
Pennsylvania;  to  merge  with  Citizens 
Community  Bancorp,  Inc.,  Marco  Island, 
Florida,  and  thereby  indirectly  acquire 
voting  shares  of  Citizens  Community 
Bank  of  Florida,  Marco  Island,  Florida. 

In  connection  with  application. 
Applicant  also  has  applied  to  acquire 
Citizens  Financial  Corporation,  Marco 
Island,  Florida,  and  thereby  engage  in 
loan  origination  activities,  pursuant  to  § 
225.28(b)(1)  of  Regulation  Y,  and  CCB 
Mortgage  Corporation,  Marco  island, 
Florida,  and  thereby  engage  in  mortgage 
brokerage  activities,  pursuant  to  § 
225.28(b)(1)  of  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  19,  2001. 
Jennifer  I.  lolinson 
Secretary  of  the  Board. 
[FR  Doc.  01-2167  Filed  1-23-01:  8:45  am) 
MLUNG  COOE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting  Act 

AGENCY  HOLDING  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System 

TIME  AND  DATE:  11:00  a.m.,  Monday, 

January  29,  2001. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  20th  and  C 

Streets,  NW.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  bom  a 
previously  armounced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lynn  S.  Fox,  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
vtrww.federalreserve.gov  for  an 
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electronic  announcement  that  not  only 
lists  applications,  but  also  indicates 
procediu'al  and  other  information  about 
the  meeting. 

Dated:  January  19,  2001. 
Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  01-2247  Filed  1-19-01;  5:04  pm] 

BLUNG  COOE  621(H>1-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Healtttcare  Research  and 
Quality  (AHRQ) 

Statement  of  Organization,  Functions, 
and  Delegations  of  Auttiority 

Part  E,  Chapter  E  (Agency  for 
Healthcare  Research  and  Quality),  of  the 
Statement  of  Organization,  Fxmctions, 
and  Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (61  FR  15955-58,  April  10, 
1996,  most  recently  amended  65  FR 
16395,  March  28,  2000)  is  further 
amended  to  reflect  recent  organizational 
changes.  Specifically,  AHRQ  is  re-titling 
its  Center  for  Quality  Measurement  and 
Improvement  as  the  Center  for  Quality 
Improvement  and  Patient  Safety 
(CQuIPS,  pronounced  "see  quips")  to 
reflect  the  Center's  additional  functional 
responsibilities  for  patient  safety.  The 
specific  changes  aie  as  follows: 

1.  Under  Section  E-10,  Organization. 
replace  "I.  Center  for  Quality 
Measurement  and  Improvement"  with 
"I.  Center  for  Quality  Improvement  and 
Patient  Safety". 

2.  Under  Section  E-20,  Functions, 
delete  the  title  and  statement  for  the 
Center  for  Quality  Measurement  and 
Improvement  (EL)  in  its  entirety  and 
insert  the  following: 

Center  for  Quality  Improvement  and 
Patient  Safety  (EL) 

Conducts  and  supports  research  on 
the  measurement  and  improvement  of 
the  quality  of  health  care  and 
enhancement  of  patient  safety. 
Specifically,  (1)  Conducts  and  supports 
research,  demonstrations,  and 
evaluations  of  the  quality  of  health  care 
and  patient  safety;  (2)  conducts  and 
supports  research  on  the  measurement 
of  healthcare  quality  and  promotes  the 
use  of  these  measures;  (3)  conducts  and 
supports  research  on  effective  ways  to 
improve  the  quality  of  healthcare  and 
participates  in  the  dissemination  of  this 
knowledge;  (4)  evaluates  methods  for 
identifying  and  preventing  medical 
errors;  (5)  supports  dissemination  and 
communication  activities  to  improve 
quality  of  care  and  patient  safety;  (6) 


designs,  conducts,  and  supports  surveys 
to  assess  the  quality  of  and  satisfaction 
with  health  care  services  and  systems; 
(7)  develops  and  tests  measures  and 
methods  for  evaluating  the  quality  of 
care  and  enhancing  patient  safety;  (8) 
provides  technical  assistance  and 
gathers  information  on  the  use  of  quality 
measures,  consumer  and  patient 
information,  and  reporting  on  patient 
safety  and  the  resulting  effects;  (9) 
develops  and  disseminates  an  aimual 
report^m  healthcare  quality  in  general 
and  patient  safety  specifically;  and  (10) 
represents  the  Agency  in  meetings  with 
domestic  and  international  experts  and 
organizations  concerned  with  measuring 
and  evaluating  the  quality  of  care  and 
enhancing  patient  safety. 

These  changes  are  effective  upon  date 
of  signature. 

Dated:  January  17.  2001. 
John  M.  Eisenlierg, 
Director. 

(FR  Doc.  01-2064  Filed  1-23-01;  8:45  am) 
BNXmO  COOE  4160-90-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Healthcare  Infection  Control  Practices 
Advisory  Committee:  Notice  of  Charter 
Renewal 

This  gives  notice  under  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463)  of  October  6,  1972,  that  the 
Healthcare  Infection  Control  Practices 
Advisoty  Committee,  Centers  for 
Disease  Control  and  Prevention,  of  the 
Department  of  Health  and  Human 
Services,  has  been  renewed  for  a  2-year 
period  extending  through  Januaty  19, 
2003. 

For  further  information,  contact 
Michele  Pearson,  M.D.,  Executive 
Secretary,  Healthcare  Infection  Control 
Practices  Advisory  Committee,  Centers 
for  Disease  Control  and  Prevention,  of 
the  Department  of  Health  and  Human 
Services,  1600  CUfton  Road,  NE,  M/S  E- 
69,  AUanta,  Georgia  30333,  telephone 
404/639-6415  or  fax  404/639-6459. 

The  Director,  Management  and 
Analysis  and  Services  office  has  been 
delegated  the  authority  to  sign  Federal 
Register  notices  pertaining  to 
annoimcements  of  meetings  and  other 
committee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 


Dated:  January  18.  2001. 
Carolyn  |.  Rua§eU, 

Director.  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention. 

jFR  Doc.  01-2107  Filed  1-23-01;  8:45  am] 
BILUNG  COOE  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Advisory  Committee  on  Immunization 
Practices:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(P.L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting: 

Name:  Advisory  Committee  on 
Immunization  Practices  (ACIP). 

Times  and  Dates:  8:30  a.m.-6:45  p.m.. 
February  21,  2001;  8  a.m.-3:15  p.m., 
February  22,  2001. 

Place:  Atlanta  Marriott  Century  Center. 
2000  Century  Boulevard,  N.E.,  Atlanta, 
Georgia  30345-3377. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  The  Committee  is  charged  with 
advising  the  Director,  CDC,  on  the 
appropriate  uses  of  immunizing  agents.  In 
addition,  under  42  U.S.C.  1396s.  the 
Committee  is  mandated  to  establish  and 
periodically  review  and,  as  appropriate, 
revise  the  list  of  vaccines  for  administration 
to  vaccine-eligible  children  through  the 
Vaccines  for  Children  (VFC)  program,  along 
with  schedules  regarding  the  appropriate 
periodicity,  dosage,  and  contraindications 
applicable  to  the  vaccines. 

Matters  to  be  Discussed:  The  agenda  will 
include  a  discussion  on  the  U.S.  influenza 
surveillance  summary:  international  update 
and  vaccine  selection  for  2001-2002 
influenza  season:  2001-2002  control  and 
prevention  of  influenza  recommendations; 
update  on  live  attenuated  influenza  vaccine; 
status  report  of  ACIP  statement  on  prevention 
of  hepatitis  B:  update  on  thimerosal  and 
DTaP  vaccines;  options  to  transition  to 
thimerosal  free  DTaP  vaccines;  polio 
outbreak  in  the  Dominican  Republic;  status 
of  outbreak  and  control  measures:  policy 
impIicatioYis  for  polio  vaccine  in  the  U.S.; 
stock  pile  of  polio  vaccine;  update  from  the 
Haemophilus  influenza  b  vaccine  dose- 
reduction  working  group;  smallpox  vaccine 
recommendations;  recommended  use  of 
vaccine  for  laboratorians  working  with 
highly-attenuated  and  non-attenuated  strains 
of  vaccinia  virus  or  other  or  thopoxviruses; 
recommended  use  of  vaccine  in  a 
bioterrorism  event  involving  smallpox  virus; 
recommendations  regarding  antiviral 
alternatives  to  VIC  for  treating  vaccine 
adverse  reactions;  update  from  the  National 
Center  for  Infectious  Diseases;  update  from 
the  National  Immunization  Program;  update 
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from  the  Food  and  Drug  Administration: 
update  from  the  National  Institutes  of  Health: 
update  frt)m  the  Vaccine  Injury 
Compensation  Program:  update  from  the 
National  Vaccine  Program:  Institute  of 
Medicine  report  on  the  Immunization  Safety 
Review  Committee:  review  and  approval  of 
the  general  recommendations  document: 
discontinuation  of  manufacture  and 
mctrketing  of  the  only  licensed  cholera 
vaccine  in  the  U.S.  and  the  only  licensed 
typhoid  fever  vaccine  for  children  age  6 
months-2  years  in  the  U.S.:  pertussis  among 
adolescents  and  adults  in  the  U.S.;  data  frxim 
the  APERT  trial:  update  on  Td  vaccine 
supply:  update  on  hepatitis  A  vaccination 
activities;  cost  effectiveness  of  universal 
childhood  vaccination  against  hepatitis  A  in 
states  covered  by  ACIP  recommendations; 
and  a  StaphVAX  phase  3  efficacy  trial  in  end- 
stage  renal  disease  patients  on  hemodialysis. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Gloria  A.  Kovach,  Program  Analyst. 
Epidemiology  and  Surveillance  Division. 
National  Immunization  Program,  CDC, 1600 
Clifton  Road,  NE.,  m/s  E61,  Atlanta,  Georgia 
30333.  Telephone  404/639-8096. 

The  Director,  Management  Analysis  and 
Services  office  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  conunittee  management  activities  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  lanuary  18,  2001. 
Carolyn  J.  Russell, 

Director,  hdanagement  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention. 

(FR  E)oc.  01-2109  Filed  1-23-01;  8:45  am) 
■UMQ  COOe  4163-1«-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

National  Vaccine  Advisory  Committee, 
Sut>committee  on  Future  Vaccines, 
Subcommittee  on  Immunization 
Coverage,  and  Subcommittee  on 
Vaccine  Safety  and  Communication 
Meetings 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  Federal 
advisory  committee  meetings. 

Name:  National  Vaccine  Advisory 
Committee  (NVAC). 

Times  and  Dates:  9  a.m.-2:15  p.m., 
February  13,  2001.  8:30  a.m.-2:45  p.m.. 
February  14,2001. 

Place:  Hubert  H.  Humphrey  Building. 
Room  505A,  200  Independence  Avenue,  SW, 
Washington.  DC  20201. 


Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Notice:  In  the  interest  of  security,  the 
Department  has  instituted  stringent 
procedures  for  entrance  to  the  Hubert  H. 
Humphrey  Building  by  non-government 
employees.  Thus,  persons  without  a 
government  identification  card  should  plan 
to  arrive  at  the  building  each  day  either 
between  8:00  a.m.  and  8:30  a.m.  or  12:30 
p.m.  and  1:00  p.m.  Entrance  to  the  meeting 
at  other  times  during  the  day  cannot  be 
assured. 

Purpose:  This  committee  advises  and 
makes  recommendations  to  the  Director  of 
the  National  Vaccine  Program  on  matters 
related  to  the  Program  responsibilities. 

Matters  to  be  Discussed:  Agenda  items  will 
include:  a  report  from  the  National  Vaccine 
Program  Office  (NVPO)  and  the  Interagency 
Vaccine  Workgroup:  a  report  on  the 
cytomegalovirus,  vaccine  (CMV)  meeting; 
discussions  on  influenza  vaccine  supply  and 
delay:  pandemic  influenza  preparedness: 
NVAC  Polio  Containment  Workgroup  report; 
Vaccine  Safety  and  Communication 
Subcommittee  report;  Immunization 
Coverage  Subcommittee  report;  Future 
Vaccines  Subcommittee  report;  update  from 
the  Office  of  the  Assistant  Secretary  for 
Health  and  Surgeon  General;  a  report  on  the 
Global  Immunization  Initiative;  ACCV 
Annual  Report,  VRPBC  Highlights,  and  ACIP 
Highlights:  an  update  on  the  NVAC 
Mandatory  Immunization  Requirements 
Workgroup  and  a  report  of  the  Introduction 
of  New  Vaccines  Workgroup. 

Name:  Subcommittee  oo  Future  Vaccines. 

Time  and  Date:  2:15  p.m.-5  p.m.,  February 
13,  2001. 

Place:  Hubert  H.  Humphrey  Building, 
Room  305A,  200  Independence  Avenue,  SW, 
Washington.  DC  20201. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  This  subcommittee  develops 
policy  options  and  guides  national  activities 
that  lead  to  accelerated  development, 
licensure,  and  the  best  use  of  new  vaccines 
in  the  simplest  possible  immunization 
schedules. 

Matters  to  be  Discussed:  Agenda  items  will 
include  discussions  on  new  National 
Institute  of  Health  data  on  rotavirus  and 
intussusception  and  future  actions  regarding 
CMV  based  on  results  of  the  National 
Vaccine  Advisory  Committee  sponsored 
meeting. 

Name:  Subcommittee  on  Immunization 
Coverage. 

Time  and  Date:  2:15  p.m.-5  p.m.,  February 
13,2001. 

Place:  Hubert  H.  Humphrey  Building, 
Room  505A,  200  Independence  Avenue,  SW, 
Washington,  DC  20201. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  This  subcommittee  will  identify 
and  propose  solutions  that  provide  a 
multifaceted  and  holistic  approach  to 
reducing  barriers  that  result  in  low 
immunization  coverage  for  children. 

Matters  to  be  Discussed:  Agenda  items  will 
include  discussions  on  adult  immunization 
standards;  Pediatric  immunization  standards; 
an  update  on  the  Introduction  of  New 


Vaccines  Workgroup:  an  update  on  the 
Mandatory  Immunization  Guidelines 
Workgroup;  an  update  on  Immunization 
Registries  Progress  Report:  discussion  of 
areas  of  focus  for  unmet  needs  funding:  an 
update  on  the  Strategies  to  Sustain  Success 
Blue  Ribbon  Panel;  and  future  dates  for 
interim  Subcommittee  meetings. 

Name:  Subcommittee  on  Vaccine  Safety 
and  Communication. 

Time  and  Date:  2:15  p.m.-5  p.m.,  February 
13,  2001. 

Place:  Hubert  H.  Humphrey  Building, 
Room  325A,  200  Independence  Avenue,  SW, 
Washington.  DC  20201. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  This  subcommittee  reviews  issues 
relevant  to  vaccine  safety  and  adverse 
reactions  to  vaccines. 

Matters  to  be  Discussed:  Review  of  the 
Executive  Summary  of  the  NVAC  Risk 
Communication  Workshop;  a  discussion  of 
the  Subcommittee's  relationship  with  lOM; 
and,  discussion  of  new  business. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Gloria  Sagar,  Committee  Management 
Specialist,  NVPO.  CDC.  1600  Clifton 
Road.  NE,  M/S  D-66.  Atlanta.  Georgia 
30333,  telephone  404/687-6672. 

Dated:  January  18,  2001. 
Carolyn  ).  Russell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention. 

[FR  Doc.  01-2108  Filed  1-23-01;  8:45  am] 
BILLMG  COOE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Ctiiidren  and 
Families 

Submission  for  0MB  Review; 
Comment  Request 

Title:  Federal  Tax  Offset, 
Administrative  Offset,  and  Passport 
Denial  Programs. 

OMB  No.;  0970-0161. 

Description:  The  Tax  Refund  Offset 
and  Administrative  Offset  Program 
collects  past-due  child  support  by 
intercepting  certain  Federal  payments, 
including  Federal  Tax  refunds  of 
parents  who  have  been  ordered  to  pay 
child  support  and  are  behind  in  paying 
the  debt.  The  program  is  a  cooperative 
effort  including  the  Department  of 
Treasury's  financial  Management 
Service  (FMS),  the  Federal  Office  of 
Child  Support  Enforcement  (OCSE)  and 
State  Child  Support  Enforcement  (CSE) 
agencies.  The  Passport  Denial  program 
reports  noncustodial  parents  who  owe 
arrears  above  a  threshold  to  Department 
of  State  (DOS),  which  will  then  deny 
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passports  to  these  individuals.  On  an 
ongoing  basis.  CSE  agencies  submit  to 
OCSE  the  names.  Social  Security  . 
Numbers  (SSNs)  and  the  amount(s)  of 


past  due  child  support  of  people  who 
are  delinquent  in  making  child  support 
payments. 


Respondent:  Annual  Burden 
Estimates. 


Instrument 


Input  Record  

Output  Record  

Payment  File 

Certification  Letter 


Estimated  Total  Annual  Burden  Hours 


Numtwr  of 
respondents 


54 
54 
54 
54 


Number  of 
responses 

per 
respondent 


52 

52 

26 

1 


Average  burden 
hours  per 
response 


.3 
.46 
.27 
.4 


Total  burden 
hours 


842.4 

1.292.0 

379.0 

21.6 


2.535 


\Additional  Information:  Copies  of  the 
proposed  collection  may  be  obtained  by 
writing  to  The  Administration  for 
Children  and  Families.  Office  of 
Information  Services.  370  L'Enfant 
Promenade,  SW..  Washington.  DC 
20447.  Attn:  ACF  Reports  Clearance 
Officer. 

OMB  Comment:  OMB  is  required  to 
make  a  decision  concerning  the 
collection  of  information  between  30 
and  60  days  after  publication  of  this 
docimient  in  the  Federal  Register. 
Therefore,  a  comment  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication.  Written 
comments  and  recommendations  for  the 
.proposed  information  collection  should 
be  sent  directly  to  the  following:  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project.  725  17th  Street.  NW.. 
Washington.  DC  20503,  Attn:  Desk 
Officer  for  ACF. 

Dated:  January  18.  2001. 
BabSargis, 

Reports  Clearance  Officer. 
|FR  Doc.  01-2157  Filed  1-23-01;  8:45  am) 
BajJNG  CODE  41S4-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Delegations  of  AuttiorHy 

Notice  is  hereby  given  that  on  January 
17,  2001.  the  Assistant  Secretary  for  the 
Administration  for  Children  and 
Families  redelegated  to  the  Principal 
Deputy  Assistant  Secretary,  all  the 
authorities  delegated  to  the  Assistant 
Secretary  for  Children  and  Families  by 
the  Secretary  of  the  Department  of 
Health  and  Human  Services  on  August 
20,  1991,  September  28.  1994,  and 
September  16,  1997.  This  delegation 
does  not  include  any  authority 
delegated  to  the  Assistant  Secretary 
which  was  not  authorized  to  be 


redelegated  and  is  subject  to  any 
limitations  or  conditions  contained  in 
the  delegations  from  the  Secretary. 

Dated:  January  17,  2001. 
Olivia  A.  Golden, 

Assistant  Secretary  for  Children  and  Families. 
[FR  Doc.  01-2060  Filed  1-23-01;  8:45  am) 
aUJNG  COOE  4184-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration  Advisory  Committee 

Notice  of  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463),  announcement  is 
made  of  the  following  National 
Advisory  body  scheduled  to  meet 
during  the  month  of  February  2001. 

Name:  Advisory  Committee  on  Infant 
Mortality  (ACIM). 

Date  and  Time:  February  26,  2001;  9:00 
a.m.-5:00  p.m.;  February  27,  2001;  8:30  a.m.- 
3:00  p.m. 

Place:  Georgetown  Latham  Hotel,  3000  M. 
Street,  NW.,  Washington,  DC  20007  (202) 
726-5000. 

The  meeting  is  open  to  the  public. 

Purpose:  The  Committee  provides  advice 
and  recommendations  to  the  Secretary  of 
Health  and  Himian  Services  on  the  following: 
Department  programs  which  are  directed  at 
reducing  infant  mortality  and  improving  the 
health  status  of  pregnant  women  and  infants: 
factors  affecting  the  continuum  of  care  with 
respect  to  maternal  and  child  health  care, 
including  outcomes  following  childbirth: 
factors  determining  the  length  of  hospital 
stay  following  childbirth:  strategies  to 
coordinate  the  variety  of  Federal,  State,  and 
local  and  private  programs  and  efforts  that 
are  designed  to  deal  with  the  health  and 
social  problems  impacting  on  infant 
mortality:  and  the  implementation  of  the 
Healthy  Start  initiative  and  infant  mortality 
objectives  from  Healthy  People  2010. 

Agenda:  Topics  that  will  be  discussed 
include:  Early  Postpartum  Discharge;  Low- 
Birth  Weight:  Disparities  in  Infant  Mortality; 
and  the  Healthy  Start  Program. 


Anyone  requiring  information  regarding 
the  Conunittee  should  contact  Peter  C.  van 
Dyck,  M.D.,  M.P.H.,  Executive  Secretary. 
ACIM,  Health  Resources  and  Services 
Administration  (HRSA),  Room  18-05. 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  MD  20857,  telephone:  (301)  443- 
2170. 

Individuals  who  are  interested  in  attending 
any  portion  of  the  meeting  or  who  have 
questions  regarding  the  meeting  should 
contact  Ms.  Kerry  P.  Nesseler,  HRSA, 
Maternal  and  Child  Health  Bureau, 
telephone:  (301)  443-2170. 

Agenda  items  are  subject  to  change  as 
priorities  are  further  determined. 

Dated:  January  18, 1001. 
Jane  M.  Harrison, 

Director,  Division  of  Policy  Review  and 

Coordination. 

[FR  Doc.  01-2130  Filed  1-23-01;  8:45  am] 

BNJJNQ  CODE  4iaO-1S-P-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Indian  Health  Service 

Rates  for  Caier>dar  Year  2001 

Notice  is  given  that  the  Director  of 
Indian  Health  Service  (IHS),  under  the 
authority  of  sections  321(a)  and  322(b) 
of  the  Public  Health  Service  Act  (42 
U.S.C.  248(a)  and  249(b))  and  section 
601  of  the  Indian  Health  Care 
Improvement  Act  (25  U.S.C.  1661),  has 
approved  the  following  rates  for 
inpatient  and  outpatient  medical  care 
provided  by  IHS  facilities  for  Calendar 
Year  2001  for  Medicare  and  Medicaid 
Beneficiaries  and  Beneficiaries  of  other 
Federal  Agencies.  Since  the  inpatient 
rates  do  not  include  physician  services, 
IHS  facilities  may  also  be  entitled  to  bill 
State  Medicaid  programs  for  physician 
services  to  the  extent  that  those  services 
meet  applicable  requirements  under  an 
approved  State  Medicaid  plan. 
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Inpatient  Hospital  Per  Diem  Rate 
(Excludes  Physician  Services) 

Calendar  Year  2001 

Lower  48  States— i$l  ,306 
Alaska— $1,813 

Outpatient  Per  Visit  Rate  (Other  Than 
Medicare) 

Calendar  Year  2001 

Lower  48  States— $185 
Alaska— $349 

Outpatient  Per  Visit  Rate  (Medicare) 

Calendar  Year  2001 

Lower  48  States— $157 
Alaska— $334 

Medicare  Part  B  Inpatient  Ancillary  Per 
Diem  Rate 

Calendar  Year  2001 

Lower  48  States— $751 
Alaska— $997 

Outpatient  Surgery  Rate  (Medicare) 

Established  Medicare  rates  for 
freestanding  Ambulatory  Surgery 
Centers. 

EffiectiTe  Date  for  Calendar  Year  2001 
Rates 

Consistent  with  previous  annual  rate 
revisions,  the  Calendar  Year  2001  rates 
will  be  effective  for  services  provided 
on/ or  after  January  1 ,  2001  to  the  extent 
consistent  with  payment  authorities 
including  the  applicable  Medicaid  State 
plan. 

Regulatory  Impact 

We  have  examined  the  impacts  of  this 
rule  as  required  by  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
.  (RFA)  (Pub.  L.  96-354).  Executive  Order 
12866  directs  agencies  to  assess  all  cost 
and  benefits  of  available  regulatory 
alternatives  and,  if  regulation  is 
necessary,  to  select  regxilatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety 
effects,  distributive  impacts,  and 
equity).  A  Regulatory  Impact  Analysis 
(RIA)  must  be  prepared  for  major  rules 
with  economically  significant  effects 
($100  million  or  more  annually).  This 
notice  is  not  a  major  notice  because  we 
have  determined  that  the  economic 
impact  will  be  negligible. 

Section  202  of  Uie  Unfunded 
Mandates  Reform  Act  of  1995  also 
requires  that  agencies  assess  anticipated 
costs  and  benefits  before  issuing  any 
rule  that  may  result  in  an  expenditure 
in  any  one  year  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million.  This  rule 
will  not  have  a  significant  economic 


effect  on  these  governments  or  the 
private  sector. 

The  Department  has  determined  that 
this  notice  does  not  have  a  substantial 
effect  on  States  or  local  governments 
under  Executive  Order  13132  and  will 
not  interfere  with  the  roles,  rights  and 
responsibilities  of  States  or  local 
governments.  We  are  not  preparing 
analysis  for  the  RFA  because  we  have 
determined,  and  we  certify,  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  notice  was 
reviewed  by  the  Office  of  Management 
and  Budget. 

Dated:  January  18,  2001. 
Michel  E.  Lincoln, 
Deputy  Director. 
[PR  Doc.  01-2131  Filed  1-23-01;  8:45  am] 

BNJJNG  COOE  4160-16-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Notice  of  Estabiiehment  of  the  Joint 
Fire  Science  Program  Stakeholder 
Advleory  Group 

agency:  Office  of  the  Secretary,  Interior. 
ACTKM:  Establishment  of  the  Joint  Fire 
Science  Program  Stakeholder  Advisory 
Group. 

SUMMARY:  This  notice  is  published  in 
accordance  with  Section  9(a)(2)  of  the 
Federal  Advisory  Committee  Act  of 
1972  (FACA)  (5  U.S.C.  App.).  Notice  is 
hereby  given  that  the  Secretary  of  the 
Interior  and  the  Secretary  of  Agriculture 
have  established  the  Joint  Fire  Science 
Program  Stakeholder  Advisory  Group  to 
provide  advice  concerning  priorities 
and  approaches  for  research  and 
implementation  of  research  findings  for 
the  management  of  wildland  fuels  on 
lands  administered  by  the  U.S. 
Department  of  the  Interior,  through  the 
Bureau  of  Indian  Affairs,  Bureau  of 
Land  Management,  National  Park 
Service,  and  U.S.  Fish  and  Wildlife 
Service,  and  the  U.S.  Department  of 
Agriculture,  through  the  Forest  Service. 
EFFECTIVE  DATE:  This  Committee  is 
established  effective  January  24,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Bob  Clark,  Joint  Fire  Science  Program 
ManagOT,  National  Interagency  Fire 
Center,  3833  S.  Development  Ave., 
Boise,  Idaho  83705,  (208)  387-5349. 
Internet:  bob_clark@blm.gov. 
SUPPLEMENTARY  INFORMATKX4:  This 
notice  is  published  in  accordance  with 
Section  9(a)(2)  of  the  Federal  Advisory 


Committee  Act  of  1972  FACA)  (5  U.S.C. 
App.). 

The  Committee  will  conduct  its 
operations  in  accordance  with  FACA. 
The  Committee  will  report  to  the  Joint 
Fire  Science  Program  Governing  Board 
(Governing  Board).  The  Committee's 
charter  provides  for  the  Committee  to 
assist  the  Governing  Botud  by  gathering 
and  analyzing  information  and 
considering  public  comments  in  order 
to  provide  advice  develop 
recommendations  from  a  national 
public  interest  perspective  to  the 
Secretaries  and  the  Governing  Board  on 
matters  pertaining  to  research  into  the 
wildlands  fuels  problem  and 
implementation  of  solutions,  and  other 
related  matters  as  the  Governing  Board 
may  request. 

To  achieve  the  Committee's  goals, 
members  will  be  appointed  who  can 
represent  effectively  the  varied  interests 
affected  by  the  Joint  Fire  Science 
Program.  Members  will  represent  a 
variety  of  viewpoints  and  will  have 
varying  experience  and  the  Committee 
will  be  fairly  balanced  in  terms  of  view, 
background,  and  tasks.  Federal 
Members  will  represent  the  U.S. 
Department  of  the  Interior,  through  the 
Bureau  of  Indian  Affairs,  Bureau  of 
Land  Management,  National  Park 
Service,  and  U.S.  Fish  and  Wildlife 
Service,  and  the  U.S.  Department  of 
Agriculture,  through  the  Forest  Service. 

The  Secretary  of  the  interior  will 
designate  one  of  the  members  to  serve 
as  chair.  The  Department  of  the  Interior 
will  provide  the  necessary 
administrative  support  for  the 
Committee. 

Pursuant  to  a  waiver  under  41  CFR 
§  101-6.1015,  a  copy  of  the  Committee's 
charter  will  be  filed  with  the  Committee 
on  Energy  and  Natural  Resources, 
United  States  Senate;  Committee  on 
Resources,  U.S.  House  of 
Representatives;  the  Library  of  Congress; 
and  the  Committee  Management 
Secretariat;  General  Services 
Administration  simultaneously  with  the 
publication  of  this  notice. 

CERTIFICATION:  I  hereby  certify  that 
the  establishment  of  the  Joint  Fire 
Science  Program  Stakeholder  Advisory 
Group  is  necessary  and  in  the  public 
interest  in  connection  with  the 
Secretary  of  the  interior's  statutory 
responsibilities  to  manage  the  lands  and 
resources  administered  by  the 
Department  of  the  Interior. 

Dated:  )anuary  18,  2001. 
Bruce  Babbitt, 
Secretary  of  the  Interior. 
[PR  Doc.  01-2128  Filed  1-23-01;  8:45  am) 
BHJJNG  COOE  4310-65-M 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

$50  Million  FY  2001  Wildlife 
Conservation  and  Restoration 
Account,  $50  Million  FY  2001  State 
Wildllfe  Grants  Program 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  availability  and 

description  of  processes  to  obtain 

grants. 

summary:  Title  IX  of  Commerce,  Justice, 
State  Appropriations  Act  (Wildlife 
Conservation  and  Restoration  Account) 
and  Tide  VIII  of  the  Interior 
Appropriations  Act  (Land  Conservation, 
Preservation  and  Infrastructure 
Improvement)  authorize  two  separate 
appropriations  to  provide  grant  funds  to 
States  and  U.S.  Territories  to  enhance 
fish  and  wildlife  conservation  and 
restoration. 

DATES: 

— State  program  and  plan  descriptions 
are  due  by  March  1,  2001. 
The  Service  will  determine 
compliance  with  the  criteria  and 
initiate  apportionments  of  Wildlife 
Conservation  and  Restoration  Program 
funds  by  April  1,  2001. 
-j-States  must  submit  proposals  for  the 
competitively-based  State  Wildlife 
Grants  Program  by  May  1,  2001. 
■f-The  Service  Director  will  determine 
which  proposals  are  to  be  funded  by 
July  1.2001. 
ADDRESSES:  Kris  E.  LaMontagne,  Chief, 
Division  of  Federal  Aid,  U.S.  Fish  and 
Wildlife  Service,  4401  North  Fairfax 
Drive,  Suite  140,  Arlington,  VA  22003. 
FOR  FURTWER  INFORMATION  CONTACT:  Kris 
E.  LaMontagne,  Chief,  Division  of 
Federal  Aid,  at  the  above  address. 
SUPPLEMENTARY  INFORMATION: 

Descriptions  of  Both  Programs 

Title  IX  of  Commerce,  Justice,  State 
Appropriations  Act  (Wildlife 
Conservation  and  Restoration  Account) 
and  Tide  VIII  of  die  Interior 
Appropriations  Act  (Land  Conservation, 
Preservation  and  Infrastructure 
Improvement)  authorize  two  separate 
appropriations  to  provide  grant  funds  to 
^ates  and  U.S.  Territories  to  enhance 
fish  and  wildlife  conservation  and 
restoration. 

The  Commerce,  Justice,  State 
Appropriations  Act  provides  $50 
million  in  FY  2001  by  creating  and 
authorizing  a  subaccount  under  the 
Pittman-Robertson  Act  for  a  Wildlife 
Conservation  and  Restoration  Program, 
a  formula-based  apportionment  to  States 
and  Territories  similar  to  that  in  the 


existing  Sport  Fish  and  Wildlife 
Restoration  Programs.  These  funds  are 
to  be  "used  for  the  development, 
revision,  and  implementation  of  wildlife 
conservation  and  restoration  plans  and 
programs  *   *  *  for  the  planning  and 
implementation  of  its  wildlife 
conservation  and  restoration  program 
and  wildlife  conservation  strategy, 
including  wildlife  conservation,  wildlife 
conservation  education,  and  wildlife- 
associated  recreation  projects.  Priority 
for  funding  from  the  Wildlife 
Conservation  and  Restoration  account 
shall  be  for  those  species  with  the 
greatest  conservation  need  as  defined  by 
the  State  wildlife  conservation  and 
restoration  program." 

The  Interior  Appropriations  Act 
provides  $50  million  for  FY  2001  for  a 
State  Wildlife  Grants  Program,  a  cost- 
shared,  competitively  awarded,  project- 
based  program.  Report  language 
accompanying  the  Act  provides:  "The 
funds  should  not  be  distributed  based 
on  formula  basis  and  every  effort  should 
be  made  to  leverage  the  Federal  funding 
to  the  maximum  extent  possible  *   *   * 
the  Service  shall  not  provide  a  grant  to 
any  State  unless  the  State  has,  or 
commits  to  develop  *   *   *  a  required 
conservation  plan." 

The  Fish  and  Wildlife  Service  has 
determined  that  States  will  use  just  one 
planning  process  to  meet  the  criteria  for 
the  required  conservation  plans  under 
the  Commerce,  Justice,  State 
Appropriations  Act  and  the  Interior 
Appropriations  Act. 

More  Detailed  Information  on  Due 
Dates 

State  program  and  plan  descriptions 
to  satisfy  the  requirements  for  the  FY 
2001  Wildlife  Conservation  and 
Restoration  Program  and  the  FY  2001 
State  Wildlife  Grants  Program  are  due 
by  March  1,  2001.  The  Service  will 
determine  compliance  with  the  criteria 
no  later  than  April  1,  2001,  and  initiate 
apportionments  of  Wildlife 
Conservation  and  Restoration  Program 
funds  to  those  States  whose  Plan 
description  satisfies  the  requirements  of 
the  Wildlife  Conservation  and 
Restoration  Program.  The  Service  will 
assist  those  States  whose  responses 
initially  do  not  meet  the  statutory 
criteria  in  fulfilling  these  requirements. 

States  must  submit  proposals  for  the 
competitively-based  State  Wildlife 
Grants  Program  by  May  1,  2001.  Only  a 
State  whose  Program  and  Plan 
description  was  submitted  and 
approved  pursuant  to  the  preceding 
paragraph  may  apply.  The  Service 
Director  will  determine  no  later  than 
July  1,  2001,  which  proposals  are  to  be 
funded. 


Further  Description  of  Eligibility  for 
Funding  for  Both  Programs 

Wildlife  Conservation  and  Restoration 
Program  (Commerce,  Justice,  State 
Appropriation  Act) 

States  and  Territories  shall  not  use 
Wildlife  Conservation  and  Restoration 
Program  funds  to  replace  existing 
Federal  Aid  funds  available  to  them. 
Funds  may  be  used  for  new  programs, 
including  development  of  the  Wildlife 
Conservation  and  Restoration  Program 
and  projects  and  enhancement  of 
existing  programs  and  projects.  Priority 
for  funding  shall  be  for  those  species 
with  the  greatest  conservation  need  as 
defined  by  the  State  or  Territory's 
program.  An  agency  is  not  eligible  if 
"sources  of  revenue"  available  to  it  for 
the  conservation  of  wildlife  after 
January  1,  2000,  are  diverted. 

The  Wildlife  Conservation  and 
Restoration  Program  contains  two 
program  elements  not  found  in  the 
existing  Wildlife  Restoration  (Pittman- 
Robertson  Act)  portion  of  the  Federal 
Aid  program,  "wildlife-associated 
recreation"  and  "wildlife  conservation 
education."  Wildlife-associated 
recreation  projects  are  those  intended  to 
meet  the  demand  for  outdoor  activities 
associated  with  wildlife.  This  includes, 
but  is  not  limited  to,  such  activities  as 
hunting  and  fishing,  wildlife 
observation  and  wildlife  photography, 
and  projects  such  as  construction  or 
restoration  of  wildlife  viewing  areas, 
observation  towers  or  platforms,  trails, 
trail  heads,  water  access  points,  and 
access  for  such  activities  and  projects. 

Wildlife  conservation  education 
projects  are  intended  to  foster 
responsible  natural  resources 
stewardship  and  includes  public 
outreach. 

The  State  Plan  Elements 

States  and  territories  are  to  submit  a 
descriptioQ  of  their  plan  by  March  1, 
2001,  and  if  approved,  qualifies  a  State 
to  receive  funds  under  both  the  Wildlife 
Conservation  and  Restoration  Program 
and  the  State  Wildlife  Grants  Program. 
Submission  of  this  information 
constitutes  a  commitment  by  the  State 
to  develop  a  Wildlife  Conservation 
Strategy  within  five  years.  Each  Plan 
must  include  a  description  of  the  four 
statutory  elements  of  the  Program  as 
follows: 

1 .  The  State  fish  and  wildlife  agency 
must  have  the  authority  to  develop  and 
implement  the  Wildlife  Conservation 
and  Restoration  Program.  Under  this 
requirement,  a  State  should  cite  existing 
statutory  or  constitutional  authority  to 
protect  and  manage  wildlife.  Such 
authority  should  include  authority  that 
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covers  both  game  and  nongame  species 
as  well  as  authority  to  undertake 
wildlife-associated  recreation  projects 
and  wildlife-conservation  education 
projects.  If  the  State  wildlife  agency 
does  not  have  authority  for  any  of  these 
items  but  another  State  agency  does,  the 
State  wildlife  agency  might  still  qualify 
if  it  were  delegated  "overall 
responsibility  and  accountability"  for 
the  Wildlife  Conservation  and 
Restoration  program  by  the  other 
agency. 

2.  Eligible  projects  include: 

(a)  The  development  and 
implementation  of  new  wildlife 
conservation  projects  and/or  projects 
that  supplement  existing  wildlife 
programs,  with  appropriate 
consideration  to  aU  wildlife  and  priority 
for  those  species  with  the  greatest 
conservation  need,  as  defined  by  the 
State  or  Territory's  program.  As  a 
practical  matter,  a  State  must  describe 
how  the  State  determines  or  will 
determine  which  species  are  in  the  most 
need  of  assistance,  and  give  a 
description  of  how  particular  gemie  and 
nongame  species  benefit  directly  from  a 
program  or  project; 

(b)  Wildlife-associated  recreation 
projects;  including  how  the  new  funds 
will  be  used  to  develop  and  implement 
a  program  and  projects  to  address 
wildlife-associated  recreation  needs; 
and, 

(c)  Wildlife  conservation  education 
projects;  including  how  the  new  funds 
will  be  used  to  develop  and  implement 
a  program  and  projects  to  address 
wildlife  conservation  education  needs. 
No  funds  from  the  Wildlife 
Conservation  and  Restoration  Program 
subaccoimt  may  be  used  for  wildlife 
conservation  education  efforts,  projects, 
or  programs  that  promote  or  encourage 
opposition  to  the  regulated  taking  of 
wildlife. 

3.  How  the  State  involved  the  public 
in  the  development,  revision,  and 


implementation  of  the  program  or  plan 
and  how  it  intends  to  involve  the  public 
in  development  of  a  comprehensive 
strateffv  over  the  next  five  years. 

4.  Wnat  is  the  State's  commitment  to 
development  of  a  wildlife  conservation 
strategy?  Within  five  years  of  the  date  of 
their  initial  apportionment,  the  Service 
requires  States  to  develop  and  begin 
implementation  of  a  wildlife 
conservation  strategy  based  upon  the 
best  available  scientific  information 
that: 

(a)  uses  such  information  on  the 
distribution  and  abundance  of  species  of 
wildlife,  including  declining  species  as 
the  State  fish  and  wildlife  department 
deems  appropriate,  that  show  the 
diversity  and  health  of  wildlife  of  the 
State; 

(b)  identifies  the  extent  and  condition 
of  wildlife  habitats  and  community 
types  essential  to  the  conservation  of 
species,  focusing  on  species  identified 
in  a  State's  Wildlife  Conservation  and 
Restoration  Program; 

(c)  identifies  the  problems  that  may 
adversely  affect  the  species  or  their 
habitats,  and  provides  for  priority 
research  and  surveys  to  identify  factors 
that  may  help  in  restoration  and  more 
effective  conservation  of  such  species 
and  their  habitats; 

(d)  determines  those  actions  that  they 
should  take  to  conserve  species  and 
their  habitats  identified  in  the  State's 
Wildlife  Conservation  and  Restoration 
Program  as  having  the  greatest 
conservation  need  and  establishes 
priorities  for  implementing  such 
conservation  actions; 

(e)  provides  for  periodic  monitoring  of 
such  species  and  their  habitats  and  the 
effectiveness  of  the  conservation  actions 
taken,  and  for  adapting  conservation 
actions  as  appropriate  to  respond  to  new 
information  or  changing  conditions; 

(f)  provides  for  the  review  of  the  State 
wildlife  conservation  strategy  and,  if 
appropriate,  revision  at  intervals  of  not 
more  than  10  years;  and 


(g)  during  the  development, 
implementation,  review,  and  revision  of 
the  wildlife  conservation  strategy, 
provides  for  coordination  by  the  State 
fish  and  wildlife  department  with 
Federal,  State,  and  local  agencies  and 
Indian  Tribes  that  manage  significant 
areas  of  land  or  water  within  the  State, 
or  administer  programs  that 
significantly  affect  the  conservation  of 
species  or  their  habitats  as  identified  in 
a  State's  Wildlife  Conservation  and 
Restoration  Program  Plan. 

The  Wildlife  Conservation  and 
Restoration  Program  is  statutorily 
established  as  a  subaccount  of  the 
existing  Federal  Aid  in  Wildlife 
Restoration  Fund.  Except  as  expressly 
provided  otherwise,  the  disbursement  of 
funds  for  the  Federal  share  of  individual 
projects  approved  under  this  program 
will  be  conducted  in  the  same  manner 
as,  and  under  the  existing  rules  and 
regulations  of,  the  Federal  Aid  in 
Wildlife  Restoration  program.  Not  more 
than  3  percent  of  the  funds  in  the 
accoimt  are  available  for  administration 
and  execution  of  the  program.  Funding 
under  this  program  will  remain 
available  for  obligation  for  three  fiscal 
years. 

For  the  Wildlife  Conservation  and 
Restoration  Program  we  base  the 
statutory  formula  for  apportionment 
one-third  in  the  ratio  that  the  land  area 
of  a  State  bears  to  the  total  land  area  of 
all  States  and  two-thirds  in  the  ratio  that 
the  population  that  a  State  bears  to  the 
overall  population  of  all  States  with  no 
State  receiving  more  than  5  percent  or 
less  than  1  percent  of  the  amount 
available.  The  District  of  Columbia  and 
the  Commonwealth  of  Puerto  will 
receive  one-half  of  1  percent  and  Guam, 
American  Samoa,  the  U.S.  Virgin 
Islands,  and  the  Commonwealth  of  the 
Northern  Mariana  Islands  will  receive 
one-fourth  of  1  percent. 


FY2001  Apportionments  for  $50  Million  Wildlife  Grants:  C->J-S  Appropriation 

state 

Land  area 

Population  * 

Amount 

Alabama 

51.718 

587.875 

114,006 

53,182 

158,647 

104,100 

5,006 

2,026 

58,620 

58,930 

6,459 

•      83,574 

56,343 

36.185 

56.276 

4,447,100 

626.932 

5.130.632 

2,673.400 

33,871.648 

4,301,261 

3,405.565 

783,600 

15.982,378 
8.186,453 
1.211.537 
1.293.953 

12.419.293 
6.080.485 
2,926.324 

753,573 

Alaska  

2,425,000 

Arizona 

1,148.630 

Arlonsas 

566.536 

California 

2,425,000 

Colorado  „ 

1 ,006,751 

Connecticul a 

Delaware 

485,000 
485,000 

Florida  

2,054,361 

Georgia  

1 ,200,808 

Hawaii 

485,000 

Idaho 

571.398 

Illinois 

1,651,820 

Indiana  

852,921 

kMva  

610,179 

Federal  Register /Vol.  66,  No.  16  /  Wednesday,  January  24,  2001 /Notices 


7659 


FY2001  Apportionments  for  $50  Million  Wildlife  Grants:  C-J-S  Appropriation— Continued 


state 


Kansas  

Kentucky  

Louisiana 

Maine  

Maryland  

Massachusetts  

Mictiigan 

Minnesota  

Mississippi 

Missouri 

Montana  

Nebraska 

Nevada  

New  Hampshire  

New  Jersey 

New  Mexkx)  

New  York  

North  Carolina 

North  Dakota 

Ohio  

Oklahoma 

Oregon  

Pennsylvania 

Rhode  Island 

South  Carolina  

South  Dakota 

Tennessee  

Texas  

Utah  

Vermont  

Virginia  

Washington  

West  Virginia 

Wisconsin 

Wyoming  

District  of  Columbia 

Puerto  Rkx» 

Guam  

Virgin  Islands  

American  Samoa  .... 
Mariana  Islands  .. 


f1 


Subtotal 
Administration  . 


Total 


Land  area 


82.282 
40.411 
47,719 
33,128 
10.455 
8,262 
58,513 
84,397 
47,695 
69,709 

147,046 
77,359 

110,567 
9,283 
7.790 

121.598 
49,122 
52,672 
70,704 
41,329 
69,903 
97,052 
45.310 
1.213 
31,117 
77,121 
42,145 

266.873 
84,904 
9.615 
40.598 
68.126 
24.232 
56.145 
97,819 


3.615.161 


Population* 


2.688.418 
4.041,769 
4.468,976 
1,274,923 
5.296.486 
6.349.097 
9,938.444 
4.919,479 
2.844,658 
5.595,211 

902.195 
1.711,263 
1.998,257 
1,235.786 
8,414.350 
1.819,046 
18,976,457 
8,049,313 

642,200 
11,353,140 
3.450,664 
3.421.399 
12.281,054 
1.048.319 
4,012,012 

754,844 

5.689,283 

20,851.820 

2,233.169 

608,827 
7,078.515 
5,894,121 
1.808,344 
5,363,675 

453,588 


280,809,653 


Amount 


717.720 
651.008 
735,422 
485,000 
634,704 
738.898 

1.390.843 
973,316 
557,126 
971,961 
854,590 
585.236 
787,363 
485,000 
963.013 
824.391 

2,333.978 

1.153,607 
485.000 

1,457.720 
737.718 
874.020 

1.579.961 
485.000 
599.985 
485,000 
840,636 

2,425,000 
681,257 
485.000 
985,074 
996,614 
485,000 
876,862 
485,000 
242,500 
242,500 
121,250 
121,250 
121,250 
121,250 


48.500.000 
1,500,000 


50,000,000 


•Population  Figures  are  the  April  1,  2000  U.S.  Census  Bureau  Figures  (http://www.census.gov/populatk)n/www.cen2000/respop.html) 


No  more  than  10  percent  of  the 
ibiount  apportioned  to  a  State  may  be 
used  for  wildlife-associated  recreation. 

Once  the  Service  has  approved  the 
State  Program  and  Plan,  funds  are 
available  to  make  payments  on  a  project 
that  is  a  segment  of  the  State's  Wildlife 
Conservation  and  Restoration  Program. 
The  Service  may  also  advance  funds  to 
a  State  for  ptoject  payments  and 
program  development. 

Tne  intent  of  this  program  is  to 
provide  funding  to  the  States  for 
additional  wildlife  conservation 
projects.  These  funds  should  be  additive 
to  existing  sources  and  not  serve  as  a 
substitute  to  these  sources.  No  State  will 
be  eligible  to  receive  funding  imder  the 
Wildlife  Conservation  and  Restoration 
^gram  if  they  have  diverted  funding 


provided  to  it  after  January  1,  2000,  for 
any  purpose  other  than  the 
administration  of  the  State  fish  and 
wildlife  agency. 

State  Wildlife  Grants  Program  (Interior 
Appropriation  Act) 

The  State  Wildlife  Grants  Program 
will  provide  funding  to  States  for  on- 
the-ground  conservation  projects  that 
implement  existing  or  future  planning 
efforts  to  stabilize,  restore,  enhance,  and 
protect  species  and  habitats  of 
conservation  concern.  These  funds  are 
available  for  obligation  imtil  expended. 
The  program  will  focus  on  projects  that: 
(1)  address  the  needs  of  species  and 
their  habitats  most  in  need  of 
conservation,  (2)  address  species 
conservation  needs  that  are  most  in 


need  of  funding,  and  (3)  leverage 
Federal  funding  to  the  maximum  extent 
possible.  To  be  eligible  for  this  grant 
program  States  must  have  or  agree  to 
develop  wildlife  conservation  plans  for 
the  conservation  of  the  State's  full  array 
of  wildlife  and  their  habitats.  The  Fish 
and  Wildlife  Service  has  determined 
that  a  strategy  developed  to  meet  the 
criteria  of  the  Commerce,  Justice,  State 
Appropriations  Act  will  satisfy  the 
planning  requirements  under  the 
Interior  Appropriations  Act.  Thus, 
submission  and  approval  of  a  Wildlife 
Conservation  and  Restoration  Program 
plan  will  make  a  State  eligible  to 
compete  for  funding  under  the  State 
Wildlife  Grant  Programs. 

The  Service  may  make  grants  to 
support  development  of  wildlife 
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conservation  plans.  Assuming  annual 
appropriations  at  the  $50  million  level, 
the  Service  will  use  a  portion  of 
available  funds,  not  to  exceed  20 
percent,  for  grants  to  States  to  support 
plan/strategy  development,  subject  to 
State  cost  sharing. 

The  Service  will  also  use  a  portion  of 
available  funds,  not  to  exceed  10 
percent,  for  small  project  grants, 
recognizing  that  small  projects  that 
address  a  more  localized  high  priority 
conservation  need  or  take  advantage  of 
a  short-term  opportunity  would 
otherwise  not  compete  successfully 
with  large  scale,  multi-faceted,  and  long 
term  conservation  projects. 

Proposals  for  conservation  projects,  as 
opposed  to  planning  proposals,  must 
residt  in  measurable  on-the-ground 
habitat  restoration  or  conservation. 
Project  objectives  should  be  consistent 
with  existing  conservation  plans  and 
strategies,  such  as  Partners  in  Flight 
plans,  the  North  American  Waterfowl 
Management  Plan,  Shorebird 
Conservation  Plans,  and  endangered 
species  recovery  plans.  The  Service  will 
give  priority  to  projects  based  on  a  set 
of  ranking  factors,  including  such  items 
as:  the  extent  of  threats  to  habitat  used 
by  the  species  benefitted  by  the  project; 
whether  a  project  will  benefit  multiple 
species;  whether  a  project  brings  in 
multiple  partners,  particularly  partners 
across  State  lines,  tribal  peutners  or 
international  partners:  and  the  extent  to 
which  a  project  leverages  federal  funds. 
A  project's  total  score  will  be  a  major 
Eactor  in  project  selection,  but 
geographic  balance,  feasibility,  urgency 
of  funding  needs,  the  amoimt  of  funding 
required  by  a  project  compared  with  the 
total  amount  of  funding  available  and 
other  such  factors  may  be  used  to  select 
the  final  projects. 

The  Service  will  develop  application 
procedures,  standardized  project 
proposal  oudines  and  the  criteria  that 
will  be  used  to  rank  proposals  in 
coordination  with  the  States  and 
provide  these  to  interested  States  when 
complete.  Proposals  will  compete 
nationally  for  funding.  A  joint  Federal- 
State  panel  will  be  assembled  to  assess 
and  recommend  priorities  for  proposals. 
Application  procedures,  standardized 
project  proposal  outlines,  and  the 
criteria  that  will  be  used  to  rank 
proposals  will  be  available  on  or  before 
March  1,  2001. 

Eteted:  January  18,  2001. 
lamie  Rappaport  Qark, 
Director.  U.S.  Fish  and  Wildlife  Service. 
|FR  Doc.  01-2119  Filed  1-23-01:  8:45  am] 
aUJNG  COOe  4310-55-r 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Establishment  of  the  Kingman  Reef 
National  Wildlife  Refuge 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTKW:  Notice. 

SUMMARY:  The  Director  of  the  U.S.  Fish 
and  Wildlife  Service  approved  the 
establishment  of  the  Kingman  Reef 
National  Wildlife  Refuge  in  the  central 
Pacific  Ocean  to  protect  the  coral  reef 
ecosystem  for  the  benefit  of  the  wildlife 
that  live  on  the  lands  and  in  the  waters 
of  the  refuge. 

DATES:  This  action  was  effective  on 
January  18.  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Houghten  with  the  Fish  and 
Wildlife  Service  in  Portland,  Oregon, 
503-231-6207. 

SUPPLEMENTARY  INFORMATION:  The 
Director  of  the  U.S.  Fish  and  Wildlife 
Service  (we)  approved  the  establishment 
of  the  Kingman  Reef  National  Wildlife 
Refuge  to  protect  approximately  25,874 
acres  (10,478.97  hectares)  of  submerged 
coral  reefs,  and  includes  a  total  of 
483,699  acres  (195,898.09  hectares)  of 
submerged  lands.  The  refuge  boimdary 
is  designated  to  the  extent  of  the  12- 
nautical  mile  (12  NM)  territorial  sea.  In 
addition  to  a  spectacular  diversity  of 
coral  reef  fishes,  corals,  and  other 
marine  organisms,  Kingman  Reef 
provides  roosting,  feeding  and  other 
essential  habitat  for  migratory  Pacific 
seabirds,  and  supports  migratory 
shorebirds,  and  threatened  green  sea 
turtles. 

The  authority  to  establish  the 
Kingman  Reef  National  Wildlife  Refuge 
is  the  Endangered  Species  Act  of  1976, 
as  amended  (16  U.S.C.  1531-1544).  The 
U.S.  Navy  has  a  defense  reservation  over 
Kingman  Reef,  but  it  may  be  revoked  in 
the  future.  We  have  been  delegated 
administrative  jurisdiction  and  control 
of  Kingman  Reef,  including  the  reefs 
and  territorial  waters  surrounding  the 
island,  by  the  Secretary  of  the  Interior 
for  the  purpose  of  carrying  out  the 
mission  of  the  National  Wildlife  Refuge 
System  in  accordance  with  the  National 
Wildlife  Refuge  System  Administration 
Act  of  1966,  as  amended  (16  U.S.C. 
668dd-668ee). 

The  refuge  encompasses  emergent 
lands,  coral  reefs,  and  submerged  lands 
and  associated  waters  to  12-NM.  We 
will  manage  the  refuge  for  the 
conservation  and  management  of  native 
species  of  wildlife  and  fish  and  their 
habitats.  We  will  give  wildlife  species 
identified  as  endangered  or  threatened 


management  priority  and  will 
emphasize  the  stewardship  of 
endangered  and  threatened  sea  turtles, 
migratory  seabirds  that  forage  in  the 
refuge  waters,  and  the  coral  reef  and 
pelagic  wildlife.  Our  management 
actions  include  protection  of  the  refuge 
waters  and  wildlife  from  commercial 
fishing  activities,  enhancement  of  the 
environment  through  the 
implementation  of  navigational 
guidelines  and  aids  to  navigation  that 
will  protect  the  shallow  reefs  from 
maritime  groimdings,  periodic 
monitoring  surveys  of  the  coral  reef 
environment,  and  periodic  clearance  of 
any  marine  debris.  We  will,  through  the 
establishment  of  the  refuge,  establish  a 
no-take  marine  preserve  in  the  waters  of 
the  refuge.  Therefore,  we  will  close  the 
refuge  to  commercial  fishing.  We  will 
also  do  scientific  reseeuch  and 
monitoring. 

In  compliance  with  our  policy  and  the 
National  Environmental  Policy  Act  of 
1969,  we  distributed  an  Environmental 
Assessment  and  a  Conceptual 
Management  Plan  for  a  30-day  public 
review  and  comment  period.  We 
evaluated  two  alternatives  for  the 
protection  and  management  of  wildlife 
and  habitat. 

Based  on  the  documentation 
contained  in  the  revised  Environmental 
Assessment  and  Conceptual 
Management  Plan,  we  signed  a  Finding 
of  No  Significant  Impact  on  January  17, 
2001.  The  Conceptual  Management  Plan 
will  serve  as  an  interim  management 
plan  until  we  develop  a  Comprehensive 
Conservation  Plan. 

Dated:  lanuary  18.  2001. 
Jamie  Rappaport  Clark, 

Director.  U.S.  Fish  and  Wildlife  Service. 
|FR  Doc.  01-2148  Filed  1-23-01;  8:45  am) 

BIUJNQ  CODE  4310-SS-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Establishment  of  the  Palmyra  Atoll 
National  Wildlife  Refuge 

agency:  Fish  and  Wildlife  Service. 

Interior. 

action:  Notice.  , 

SUMMARY:  The  Director  of  the  U.S.  Fish 
and  Wildlife  Service  (we)  approved  the 
establishment  of  the  Palmyra  Atoll 
National  Wildlife  Refuge.  Palmyra  Atoll 
is  a  low-lying  equatorial  atoll  in  the 
Pacific  Ocean  that  is  a  collection  of 
islets,  coral  reefs,  and  waters  that  teem 
with  wildlife. 

DATES:  This  action  was  effective  on 
January  18,  2001. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Charles  Houghten  with  the  U.S.  Fish 
and  Wildlife  Service,  (503)  231-6207. 
SUPPLEMENTARY  INFORMATION:  The 
Palmyra  Atoll  National  Wildlife  Refuge 
will  enable  us  to  protect  approximately 
680  acres  (275.30  hectares)  of  emergent 
lands,  and  approximately  515,232  acres 
(208.595.95  hectares)  of  submerged 
lands  and  associated  waters,  including 
approximately  16,094  acres  (6,515.79 
hectares)  of  coral  reef  habitat.  The 
refuge  boundary  is  the  extent  of  the  12- 
nautical  mile  territorial  sea.  Privately 
owned  emergent  lands  will  be 
pxu-chased  from  willing  sellers.  We  will 
acquire  submerged  lands  through  a 
Secretarial  Order  transferring 
jurisdiction  and  control  to  us  from  the 
Office  of  Insular  Affairs.  The  refuge 
establishment  and  management  will 
allow  us  to  conserve  and  recover 
endangered  and  threatened  species, 
protect  migratory  birds  and  coral  reef 
habitats,  and  contribute  to  the 
maintenance  of  the  rich  biological 
diversity  of  this  remarkable  atoll. 

The  authority  to  establish  the  Palmyra 
Atoll  National  Wildlife  Refuge  is  found 
in  the  Endangered  Species  Act  of  1976. 
as  amended  (16  U.S.C.  1531-1544).  The 
transfer  of  jurisdiction  and  control  of 
Palmyra,  including  the  reefs  and 
territorial  waters  surrounding  the 
island,  frtim  the  Office  of  Insular  Affairs 
to  the  Fish  and  Wildlife  Service  will  be 
accomplished  by  a  Secretarial  Order. 
We  will  manage  Palmyra  Atoll  National 
Wildlife  Refuge  in  accordance  with  the 
National  Wildlife  Refuge  System 
Administration  Act  of  1966,  as  amended 
(16  U.S.C.  668dd-668ee). 

We  will,  through  the  establishment  of 
the  refuge,  establish  a  limited  take 
marine  preserve  in  the  waters  of  the 
refuge.  We  will  close  the  refuge  to 
commercial  fishing  but  will  permit  a 
low  level  of  compatible  recreational 
fishing  for  bonefishing  and  deep  water 
sportfishing  tmder  programs  that  we 
will  carefully  manage  to  ensure 
compatibility  with  refuge  piuposes.  We 
will  manage  the  refuge  for  the 
conservation  and  management  of  native 
species  of  wildlife  and  fish  and  their 
habitats.  Wildlife  species  identified  as 
endangered  or  threatened  will  receive 
management  priority,  with  a  special 
emphasis  on  stewardship  of  endangered 
and  threatened  sea  turtles,  migratory 
seabirds  that  forage  in  the  refuge  waters, 
the  coral  reef,  and  pelagic  wildlife. 
Management  actions  will  include 
protection  of  the  refuge  waters  and 
wildlife  from  commercial  fishing 
activities,  enhancement  of  the 
environment  through  the 
implementation  of  navigational 


guidelines  and  aids  to  navigation  to 
protect  the  shallow  reefs  from  maritime 
groundings,  periodic  monitoring 
smveys  of  coral  reef  environment,  and 
periodic  clearance  of  marine  debris. 
Other  management  programs  will 
include  scientific  research  and 
monitoring. 

In  addition  to  compatible  public 
fishing,  we  have  developed 
opportimities  to  permit  in  designated 
portions  of  the  atoll  a  limited  level  of 
compatible  wildlife  observation  (in  the 
form  of  SCUBA  diving  and  snorkeling), 
environmental  education  and 
interpretation,  and  wildlife 
photography. 

In  compliance  with  our  policy  and  the 
National  Environmental  Policy  Act  of 
1969,  as  amended  (42  U.S.C.  4321- 
4347),  we  distributed  a  draft 
Environmental  Assessment,  a  draft  Land 
Protection  Plan,  and  a  draft  Conceptual 
Management  Plan  for  a  30-day  public 
review  and  comment  period.  We 
evaluated  two  alternatives  for  the 
protection  and  management  of  wildlife 
and  habitat. 

Based  on  the  documentation 
contained  in  the  revised  Environmental 
Assessment,  Land  Protection  Plan,  and 
a  Conceptual  Management  Plan,  we 
signed  a  Finding  of  No  Significant 
Impact  on  January  17,  2001.  The 
Conceptual  Management  Plan  will  serve 
as  an  interim  management  plan  until  we 
develop  a  Comprehensive  Conservation 
Plan. 

Dated:  January  18.  2001. 
Jamie  Rappaport  Clark, 

Director,  U.S.  Fish  and  Wildlife  Service. 
(PR  Doc.  01-2149  Filed  1-23-01:  8:45  am) 

BNJJNG  CODE  431 0-«5-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-048-00-1 060-HI] 

Notice  of  Wild  Horse  Gathering  Acthrlty 
for  Calendar  Year  2001 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

SUMMARY:  The  Rock  Springs  Field  Office 
Wild  Horse  Environmental  Assessment 
(WY-048-EA9-87)  and  Gathering  Plan 
was  released  on  May  21, 1999.  The 
approved  Decision  Record  was  issued 
on  July  14,  1999.  The  action  analyzed 
and  planned  was  not  completed  in 
1999,  or  2000  and  is  scheduled  to 
continue  through  calendar  year  2001. 
The  planned  gathering  periods  will  be 
from  February  1  through  March  30,  and 
from  July  15,  through  die  end  of  the 
calendar  year.weatiier  permitting.  A 


Decision  Record  for  gathering  during 
February  and  March  will  be  signed  in 
February  2001.  An  Environmental 
Assessment  (#WY-040-EA01-019)  is 
currenUy  being  prepared  and  will  be 
available  for  review  and  comment  in 
January  2001. 

DATES:  February  1 ,  through  March  30, 
and  July  15  through  December  31,  2001. 
ADDRESSES:  280  Highway  191  North. 
Rock  Springs,  Wyoming. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
S.  McKee,  Field  Manager,  Rock  Springs 
Field  Office,  280  Highway  191  North. 
Rock  Springs,  Wyoming  82901  (307- 
352-0200) 

John  S.  McKee. 

Field  Manager. 

|FR  Doc.  01-1946  Filed  1-23-01:  8:45  am) 

MLUNQ  CODE  4310-22-U 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-952-1420-BJ] 

Filing  of  Plats  of  Survey;  Nevada 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  purpose  of  this  notice  is 
to  inform  the  public  and  interested  State 
and  local  government  officials  of  the 
filing  of  Plats  of  Survey  in  Nevada. 
EFFECTIVE  DATES:  Filing  is  effective  at 
10:00  a.m.  on  the  dates  indicated  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  H.  Thompson,  Acting  Chief, 
Branch  of  Geographic  Services,  Bureau 
of  Land  Management  (BLM).  Nevada 
State  Office.  1340  Financial  Blvd.,  P.O. 
Box  12000,  Reno.  Nevada  89520.  775- 
861-6541. 
SUPPLEMENTARY  INFORMATION: 

1 .  The  Plats  of  Survey  of  the  following 
described  lands  were  officially  filed  at 
the  Nevada  State  Office,  Reno,  Nevada 
on  October  12,  2000: 

The  plat,  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines,  and  the  metes-and- 
bounds  survey  of  the  centerline  of  U.S. 
Highway  95,  through  section  13, 
Township  15  South,  Range  49  East, 
Mount  Diablo  Meridian,  Nevada,  under 
Group  788,  was  accepted  October  11, 
2000. 

The  plat,  in  3  sheets,  representing  the 
dependent  resurvey  of  a  portion  of  the 
west  boundary,  a  portion  of  the 
subdivisional  lines  and  the  subdivision 
of  a  portion  of  section  18,  and  the 
metes-and-bounds  survey  of  the 
centerline  of  U.S.  Highway  95.  through 
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sections  18  and  19,  Township  15  South, 
Range  50  East,  Mount  Diablo  Meridian, 
Nevada,  under  Group  788,  was  accepted 
October  11,  2Q00. 

These  surveys  were  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management. 

2.  The  Supplemental  Plat  of  the 
following  described  lands  was  officially 
filed  at  the  Nevada  State  Office,  Reno, 
Nevada  on  November  20,  2000: 

The  supplemental  plat,  showing  a 
subdivision  of  lots  6,  7  and  13,  sec.  14, 
Township  20  North,  Range  20  East, 
Mount  Diablo  Meridian,  Nevada,  was 
accepted  November  17,  2000. 

This  plat  was  prepared  to  meet 
administrative  needs  of  the  Bureau  of 
Land  Management. 

3.  The  Plat  of  Survey  of  the  following 
described  lands  was  officially  filed  at 
the  Nevada  State  Office,  Reno,  Nevada 
on  November  30,  2000: 

The  plat,  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines  and  the  subdivison 
of  section  14,  Township  20  North, 
Range  20  East,  Mount  Diablo  Meridian, 
Nevada,  under  Group  791 ,  was  accepted 
November  29,  2000. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management. 

4.  The  Plat  of  Survey  of  the  following 
described  lands  was  officially  Bled  at 
the  Nevada  State  Office,  Reno,  Nevada 
on  December  21,  2000: 

The  plat,  in  3  sheets,  representing  the 
subdivision  of  sections  4,  5,  6,  7,  9, 18, 
19,  20.  28,  and  32,  Township  13  North, 
Range  19  East,  Mount  Diablo  Meridian, 
Nevada,  under  Group  748,  was  accepted 
December  20,  2000. 

This  siuvey  was  executed  to  meet 
certain  administrative  needs  of  the  U.S. 
Forest  Service. 

5.  The  above-listed  surveys  are  now 
the  basic  record  for  describing  the  lands 
for  all  authorized  purposes.  These 
surveys  have  been  placed  in  the  open 
files  in  the  BLM  Nevada  State  Office 
and  are  available  to  the  public  as  a 
matter  of  information.  Copies  of  the 
surveys  and  related  field  notes  may  be 
furnished  to  the  public  upon  payment  of 
the  appropriate  fees. 

E>ated:  lanuary  12,  2001. 
Robert  H.  Thompson, 
Acting  Chief  Cadastral  Surveyor.  Nevada. 
(FR  Doc.  01-1887  Filed  1-23-01;  8:45  ami 

B«XMG  CODE  4310-HC-P 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Comment  Request 

action:  Notice  of  Information  Collection 
Under  Review;  Application  for 
Authorization  to  Issue  Health  Care 
Certificates. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  conunents  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
sixty  days  until  March  26,  2001. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  he 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assvunptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarify  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission 
of  responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
New  coUection. 

(2)  Title  of  the  form/Collection: 
Application  for  Authorization  to  Issue 
Health  Care  Certificates. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-905.  Business  and 
Trade  Services,  Adjudications  Division, 
Immigration  and  Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstmct:  Primary:  Not-for-profit 
institutions.  The  data  collected  on  this 
form  is  used  by  the  Service  to  determine 


eligibility  of  an  organization  to  issue 
certificates  to  foreign  health  care 
workers. 

(5)  As  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  10  responses  at  4  hours  per 
response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  40  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-2391, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Natiiralization  Service,  U.S.  Department 
of  Justice,  Room  4034,  425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  National  Place  Building,  1331 
Pennsylvania  Avenue,  NW.,  Suite  1220, 
Washington,  DC  20530. 

Dated:  January  17,  2001. 
Richard  A.  Sloan, 

Department  Clearance  Office.  United  States 
Department  of  Justice,  Immigration  and 
Naturalization  Service. 
(FR  Doc.  01-2061  Filed  1-23-01;  8:45  am) 
BNJJNG  CODE  4410-10-M 


DEPARTMENT  OF  JUSTICE 

immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Comment  Request 

action:  Notice  of  Information  Collection 
Under  Review;  Carrier  En  Route 
Inspection  Request  Form. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
sixty  days  until  March  26,  2001. 

Written  comments  and  suggestions 
bom  the  public  and  affected  agencies 
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concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  foin  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
New  information  collection. 

(2)  Title  of  the  Form/Collection: 
Carrier  En  Route  Inspection  Request 
Form. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-896.  Inspections 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Business  or  other  for- 
profit.  This  form  is  used  by 
transportation  carriers  or  their 
designated  shipping  agents  or 
representatives  to  request  the  Service 
perform  en  route  inspections. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  1 ,000  responses  at  30  minutes 
(.50  hours)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  500  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  5307,  425  I  Street,  NW., 


Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  National  Place  Building,  1331 
Pennsylvania  Avenue,  NW.,  Suite  1220, 
Washington,  DC  20530. 

Dated:  lanuary  18.  2001. 

Richard  A.  Sloan, 

Department  Clearance  Officer,  United  States 
Department  of  Justice,  Immigration  and 
Naturalization  Service. 

[FR  Doc.  01-2062  Filed  1-23-01;  8:45  am) 

BHJJNG  CODE  4410-10-M 


DEPARTMENT  OF  JUSTICE 
Parole  Commission 
Sunshine  Act  Meeting 
Record  of  Vote  of  Meeting  Closure 

(Public  Law  94-409)  (5  U.S.C.  Sec.  552b) 

I,  Michael  J.  Gaines,  Chairman  of  the 
United  States  Parole  Commission,  was 
present  at  a  meeting  of  said  Commission 
which  started  at  approximately  10:30 
a.m.  on  Wednesday,  January  17,  2001,  at 
the  U.S.  Parole  Commission,  5550 
Friendship  Boulevard,  4th  Floor,  Chevy 
Chcise,  Maryland  20815.  The  purpose  of 
the  meeting  was  to  decide  one  appeal 
from  the  National  Commissioners' 
decisions  pursuant  to  28  C.F.R.  Section 
2.27.  Fom-  Commissioners  were  present, 
constituting  a  quorum  when  the  vote  to 
close  the  meeting  was  submitted. 

Public  announcement  further 
describing  the  subject  matter  of  the 
meeting  and  certifications  of  General 
Counsel  that  this  meeting  may  be  closed 
by  vote  of  the  Commissioners  present 
were  submitted  to  the  Commissioners 
prior  to  the  conduct  of  any  other 
business.  Upon  motion  duly  made, 
seconded,  and  carried,  the  following 
Commissioners  voted  that  the  meeting 
be  closed:  Michael  J.  Gaines,  Edward  F. 
Reilly,  Jr.,  John  R.  Simpson,  and 
Timothy  E.  Jones,  Sr. 

In  Witness  Whereof,  I  make  this 
official  record  of  the  vote  taken  to  close 
this  meeting  and  authorize  this  record  to 
be  made  available  to  the  public. 


Dated:  January  19,  2001 
Michael  J.  Gaines, 

Chairman,  U.S.  Parole  Commission. 

[FR  Doc.  01-2265  Filed  1-22-01:  10:22  am) 

BILUNG  COOE  441(M>1-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worlcer 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II. 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Division  of  Trade  Adjustment 
Assistance  at  the  address  shown  below, 
not  later  than  February  5,  2001. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  February  5, 
2001. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Division  of  Trade 
Adjustment  Assistant,  Employment  and 
Training  Administration,  U.S. 
Department  of  Labor,  Room  C-5311,  200 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20210. 

Signed  at  Washington,  D.C.  this  2nd  day  of 
January.  2001. 
Edward  A.  Tomchick, 
Director.  Division  of  Trade  Adjustment 
Assistance. 
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Appendix 

Petitions  Instituted  ofi  01/02/2001 


TA-W 

Subtect  Firm  (Petitioners) 

Location 

Date  of  peti- 
tkm 

Product(s) 

38.489  

38.490  

38.491  

38.492  

38.493  

38.494  

Western  Supplies  (lAMAW)  

Latrobe  Brewing  Co.  (Wkrs) 

Jefferson  Apparel  Corp.  (Co.) 

Wellman  of  Mississippi  (Co.) 

Creative  Products  (Co.) 

Prime  Cast  (Co.)  

St.  Louis,  MO  

Latrobe,  PA  

Jefferson,  NC  

Bay  St.  Louis,  MS  

Rossville,  IL  

Betoit,  Wl  

Martinsville.  VA 

Koppel.  PA  

LaGrange.  GA  

Mayfield.  KY  

CrisfieW.  MD 

Prineville,  OR  

Pasadena,  CA  

Baltimore,  MD 

MayfiekJ,  KY  

GoW  Hill,  OR  

Irvine,  CA 

Sparks.  NV  

12/15/2000 
12/18/2000 
12/18/2000 
12/15/2000 
12/12/2000 
12/14/2000 
12/13/2000 
12/13/2000 
12/14/2000 
11/20/2000 
11/28/2000 
12/05/2000 

12/12/2000 
12/22/2000 
12/15/2000 
12/15/2000 
12/14/2000 
12«)2/2000 

Cutting  Dies  for  Shoes. 
Rolling  Rock  Beer. 
Knit  Shirts. 

Polyester  Textile  Fabers. 
Health  and  Beauty  Akjs. 
Gray  Iron. 

38.495  

38.496  

38.497  

38.498  

38.499  

38  500  

VF  Imagewear  (Wkrs)  

Dyname  Metal  Forming  (USWA) 

EGS  O-Z  Gedney  (Co.) 

Ingersoll  Rand  (lAMAW)  

CHI  International  (Co.)  

American  Pine  Products  (Wkrs) 

Fleece  and  Jersey  Garments. 
Stainless  Steel  Tubing. 
Electrical  Fittings. 
Centrifugal  Air  Compressors. 
Stainless  Steel  Cutlery. 
Finished     Door     and     Window 

38.501  

38.502 

38.503  

38.504  

Photobit  Corporation  (Co.)  

Republic  Technologies  (Wkrs)  

Turner  Industries  (Wkrs)  

Warren  Loooina  (Co.) 

Parts. 
CMOS  Image  Sensors. 
Stainless  Steel  Products. 
T-Shirt  and  Sweatshirts. 
Logs. 
Audto  Cassettes. 

38,505  

TDK  Electronks  (Wkrs) 

38,506  

Goki  ExpkxatkHi. 

(FR  Doc.  01-1903  Filed  1-23-01;  8:45  am] 

BILLMG  CODE  45ia-30-« 


NATIONAL  SaENCE  FOUNDATION 

Special  Emphasis  Panel  in  Civil  and 
Mochanicai  Systems;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  Foimdation 
annoimces  the  following  meeting: 

Name:  Special  Emphasis  Panel  in  Civil  and 
Mechanical  Systems  (1205) 

Date  and  Time:  Monday.  February  12. 
2001.  8:30  a.m.  to  5  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Room  530,  Arlington,  VA 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Clifford  Astill,  Program 
Director,  Geoenviroiunantal  Engineering  and 
Geohazards  Mitigation,  Division  of  Civil  and 
Mechanical  Systems,  Rm.  545,  703-292- 
8360. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
nominations  for  the  FY'Ol  U.S.  Japan 
Proposal  Review  Panel  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 

These  matters  are  exempt  under  5  U.S.C. 
552b(c)(4)  and  (6)  of  the  Government  in  the 
Sunshine.  Act. 


Dated:  January  19,  2001. 
Karen ).  York, 

Committee  Management  Officer. 
(FR  Doc.  01-2160  Filed  1-23-01;  8:45  am) 

BILUNQ  COOE  7555-01-M 

NATIONAL  SaENCE  FOUNDATION 

Special  Emphasis  Panel  in  Civil  and 
Mechanical  Systems;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Civil  and 
Mechanical  Systems  (1205). 

Date  and  Time:  Thursday,  February  8, 
2001,  8:30  a.m.  to  5  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Room  530,  Arlington,  VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Jom  Larsen-Basse, 
Program  Director,  Surface  Engineering  and 
Materials  Design,  Division  of  Civil  and 
Mechanical  Systems,  Room  545,  (703)  292- 
8360. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
nominations  for  the  FY'Ol  Surface 
Engineering  and  Material  Design  Review 
Panel  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 


These  matters  are  exempt  under  5  U.S.C. 
552b(c)(4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  January  19,  2001. 
Karen  |.  York, 

Committee  Management  Officer. 
[FR  Doc.  01-2161  Filed  1-23-01;  8:45  am] 
BHJJNG  COOE  7SS6-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Graduate 
Education;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following   ■ 
meeting: 

Name:  Special  Emphasis  Panel  in 
Graduate  Education  (57). 

Date/Times:  February  15,  and  16,  2001;  8 
a.m.  to  5  p.m. 

Place:  National  Science  Foundation,  Room 
375,  4201  Wilson  Blvd.,  Room  907N, 
Arlington,  VA. 

Type  of  Meeting:  Closed. 

Contact  Persons:  Dr.  Sonia  Ortega,  Mrs. 
Carolyn  L.  Piper  and  Mrs.  Ameeta  Speight, 
Division  of  Graduate  Education,  National 
Science  Foundation,  4201  Wilson  Blvd., 
Room  907N,  Arlington,  VA  22230.  (703)  292- 
8697. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
applications  submitted  to  the  NSF-NATO 
Postdoctoral  Fellowships  in  Science  and 
Engineering  program  as  part  of  the  selection 
process  for  awards. 

Reason  for  Closing:  The  applications  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
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,ta<:hnical  information,  financial  data,  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(b)(4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  January  19,  2001. 
Karen  ).  Yorl(, 

Committee  Management  Officer. 
[FR  Doc.  01-2158  Filed  1-23-01;  8:45  am] 
MJJNGCOOE  755S-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Graduate 
Education;  Notice  of  Meeting 


In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Graduate 
Education  (57). 

Date/Times:  March  19  and  20,  2001;  8:30 
a.m.  to  5  p.m. 

Place:  National  Science  Foundation,  Room 
555,  4121  Wilson  Blvd.,  Arlington,  VA. 

Type  of  Meeting:  Closed. 

Contact  Persons:  Dr.  P.  Wyn  Jennings  and 
Ms.  Yvette  Jackson,  Division  of  Graduate 
Education  and  Dr.  Lawrence  Goldberg, 
Division  of  Electrical  &  Communications 
Systems,  National  Science  Foundation.  4201 
Wilson  Blvd..  Rooms  907N  and  675S, 
Arlington,  VA  22230.  Telephone:  (703)  292- 
8696. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
applications  submitted  to  the  NSF  Integrated 
Graduate  Education  and  Research 
Traineeship  (IGERT)  as  part  of  the  process  for 
awards. 

Reason  for  Closing:  The  applications  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data,  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  January  19.  2001. 
Karen  ].  Yorli, 

Committee  Management  Officer. 

|FR  Doc.  01-2159  Filed  1-23-01;  8:45  am] 

BLUNG  COOE  755S-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-286] 

Entergy  Nuclear  Operations,  inc.; 
Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
64  issued  to  Entergy  Nuclear  Indian 
Point  3  and  Entergy  Nuclear  Operations, 
Inc.,  for  operation  of  the  Indian  Point 
Nuclear  Generating  Unit  No.  3  (IP3) 
located  in  Westchester  Coimty,  New 
York. 

The  proposed  amendment  would 
allow  a  one  time  exception  to  the  10- 
year  frequency  of  the  performance-based 
leakage  rate  testing  program  for  Type  A 
tests  as  required  by  Nuclear  Energy 
Institute  (NEI)  guidance  in  NEI  94^1, 
revision  0,  "Industry  Guideline  For 
Implementing  Performance-Based 
Option  of  10  CFR  part  50,  appendix  J", 
and  endorsed  by  10  CFR  part  50, 
appendix  J,  option  B.  The  one  time 
exception  would  allow  an  integrated 
leak  rate  test  (ILRT)  to  be  performed  at 
a  frequency  of  up  to  15  years  from  the 
last  test  performed  on  December  2, 
1990. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  Does  the  proposed  license  amendment 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

The  proposed  revision  to  Technical 
Specifications  adds  a  one  time  extension  to 
the  current  interval  for  Type  A  testing.  The 


current  test  interval  of  10  years.  ba.sed  on 
past  performance,  would  be  extended  on  a 
one  time  basis  to  15  years  from  the  last  Type 
A  test.  The  proposed  extension  to  Type  A 
testing  cannot  increase  the  probability  of  an 
accident  previously  evaluated  since  the 
containment  Type  A  testing  extension  is  not 
a  modification  and  the  test  extension  is  not 
of  a  type  that  could  lead  to  equipment  failure 
or  accident  initiation.  The  proposed 
extension  to  Type  A  testing  does  not  involve 
a  significant  increase  in  the  consequences  of 
an  accident  since  research  doc:umented  in 
NUREG-1493  has  found  that,  generically. 
very  few  potential  containment  leakage  paths 
are  not  identified  by  Type  B  and  C  tests.  The 
NUREG  concluded  that  reducing  the  Type  A 
(ILRT)  testing  frequency  to  one  per  twenty 
years  was  found  to  lead  to  an  imperceptible 
increase  in  risk.  IF3  provides  a  high  degree 
of  assurance  through  testing  and  insptection 
that  the  containment  will  not  degrade  in  a 
manner  detectable  only  by  Type  A  testing. 
The  last  four  Type  A  tests  show  leakage  to 
be  below  acceptance  criteria,  indicating  a 
very  leak  tight  containment.  Inspectioiis 
required  by  the  maintenance  rule  and  ASME 
I  American  Society  of  Mechanical  Engineers) 
code  are  performed  in  order  to  identify 
indications  of  containment  degradation  that 
could  afiect  that  leak  tightness.  The  weld 
channel  system  will  monitor  the  leak 
tightness  of  liner  plate  welds  in  the 
containment  during  plant  operation  as 
required  by  Technical  Specifications.  Type  B 
and  C  testing  required  by  Technical 
Specifications  will  identify  any  containment 
opening  such  as  valves  that  would  otherwise 
be  detected  by  the  Type  A  tests.  These  factors 
show  that  an  IP3  Type  A  test  extension  will 
not  represent  a  significant  increase  in  the 
consequences  of  an  accident. 

2.  Does  the  proposed  licen.se  amendment 
create  the  possibility  of  a  new  or  diffen>iil 
kind  of  accident  from  any  accident 
previously  evaluated? 

The  proposed  revision  to  Technical 
Specifications  adds  a  one  time  extension  to 
the  current  interval  for  Type  A  testing.  The 
current  test  interval  of  10  years,  based  on 
past  performance,  would  be  extended  on  a 
one  time  basis  to  15  years  from  the  last  Type 
A  test.  The  proposed  extension  to  Type  A 
testing  cannot  create  the  possibility  of  a  new 
or  different  type  of  accident  since  there  are 
no  physical  changes  being  made  to  the  plant 
and  there  are  no  changes  to  the  operation  of 
the  plant  that  could  introduce  a  new  failure 
mode  creating  an  accident  or  affecting  the 
mitigation  of  an  acxident. 

3.  Does  the  proposed  amendment  involve 
a  significant  reduction  in  a  margin  of  safety? 

The  proposed  revision  to  Technical 
Specifications  adds  a  one  time  extension  to 
the  current  interval  for  Type  A  testing.  The 
current  test  interval  of  10  years,  based  on 
past  performance,  would  be  extended  on  a 
one  time  basis  to  15  years  from  the  last  Type 
A  test.  The  proposed  extension  to  Type  A 
testing  will  not  significantly  reduce  the 
margin  of  safety.  The  NUREG  1493  generic 
study  of  the  effects  of  extending  containment 
leakage  testing  found  that  a  20  year  extension 
in  Type  A  leakage  testing  resulted  in  an 
imperceptible  increase  in  risk  to  the  public. 
NUREG-1493  found  that,  generically.  the 
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design  containment  leakage  rate  contributes 
about  0.1  percent  to  the  individual  risk  and 
that  the  decrease  in  Type  A  testing  frequency 
would  have  a  minimal  affect  on  this  risk 
since  95%  of  the  potential  leakage  paths  are 
detected  by  Type  C  testing.  Online  testing  of 
the  integrity  of  liner  plate  welds  using  the 
weld  channel  system  and  regular  inspections 
will  further  reduce  the  risk  of  a  containment 
leakage  path  going  undetected. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
ameodment  request  involves  no 
significant  hazards  consideration. 

The  Ck)mmission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  woidd 
lesidt,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  Sate  conunents  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opport\inity 
for  a  bearing  after  issuance,  llie 
Commission  expects  that  the  need  to 
take  this  action  will  occxa  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Dociunents  may  be  examined,  and/or 
copied  for  a  fee,  at  the  NRC's  Public 
Document  Room,  located  at  One  White 
Flint  North,  11555  Rockville  Pike  (first 
floor),  Rockville,  Maryland. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 


By  February  23,  2001,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  located  at  One 
White  Flint  North.  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland,  and 
accessible  electronically  through  the 
ADAMS  Public  Electronic  Reading 
Room  link  at  the  NRC  Web  site  (http:/ 
/www.nrc.gov).  If  a  request  for  a  hearing 
or  petition  for  leave  to  intervene  is  filed 
by  the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  natiue  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
alsondentify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 


which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sovuces  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

U  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland,  by  the 
above  date.  A  copy  of  the  petition 
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should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  and  to  Mr.  John  M. 
Fulton,  Assistant  General  Counsel, 
Entergy  Nuclear  Generating  Co.,  Pilgrim 
Station,  600  Rocky  Hill  Road,  Plymouth, 
MA  02360,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  September  6,  2000, 
which  was  submitted  by  the  Power 
Authority  of  the  State  of  New  York  and 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland,  and  accessible 
electronically  through  the  ADAMS 
Public  Electronic  Reading  Room  link  at 
the  NRC  Web  site  (http://www.nrc.gov). 

Dated  at  Rockville.  Maryland,  this  18th  day 
of  January  2001 . 

For  the  Nuclear  Regulatory  Commission. 
George  F.  Wunder, 
Project  Manager,  Section  J ,  Project 
Directorate  I.  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  01-2114  Filed  1-23-01;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Biweekly  Notice;  Applications  and 
Amendments  to  Facility  Operating 
Licenses  involving  No  Significant 
Hazards  Considerations 

L  Background 

I !  Pursuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97—415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 


involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Conunission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  January  2, 
2001,  through  January  12,  2001.  The  last 
biweekly  notice  was  published  on 
January  10,  2001  (66  FR  2010). 

Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  bom  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infi^uently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 


Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D22,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland,  fi-om  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC's  Public 
Dociunent  Room,  located  at  One  White 
Flint  North,  11555  Rockville  Pike  (first 
floor),  Rockville,  Maryland  20852.  The 
filing  of  requests  for  a  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  February  23,  2001,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  Floor),  Rockville,  Maryland  20852. 
Publicly  available  records  will  be 
accessible  and  electronically  from  the 
ADAMS  Public  Library  component  on 
the  NRC  Web  site,  http://www.nrc.gov 
(the  Electronic  Reading  Room).  U  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
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petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  Eact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significcint  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a* 


hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Conmiission's  Public 
Document  Room,  located  at  One  White 
Flint  North,  11555  Rockville  Pike  (first 
floor),  Rockville,  Maryland  20852,  by 
the  above  date.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  and  to  the  attorney  for 
the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/ or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714{a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  located  at  One 
White  Flint  North.  11555  Rockville  Pike 
(first  floor],  Rockville.  Maryland  20852. 
Publicly  available  records  will  be 
accessible  electronically  from  the 
ADAMS  Public  Library  component  on 
the  NRC  Web  site,  http://www.nrc.gov 
(the  Electronic  Reading  Room). 

AmerGen  Energy  Company,  LLC.  Docket 
No.  50-461,  Clinton  Power  Station.  Unit 
1.  DeWitt  County.  Illinois 

Date  of  amendment  request: 
December  29.  2000. 

Description  of  amendment  request: 
The  proposed  amendment  would 
increase  the  Technical  Specification 
allowed  outage  time  from  3  days  to  14 
days  for  a  single  inoperable  Division  1 
or  2  diesel  generator. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1 .  The  proposed  change  does  not  involve 
a  signiHcant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 


The  proposed  Technical  Specification  (TS) 
changes  revise  the  Ckjmpletion  Time  for 
Required  Actions  A.2  and  B.4  associated 
with  the  Division  1  and  Division  2  Diesel 
Generators  (DG).  The  proposed  changes  allow 
an  extension  of  the  current  TS  Completion 
Time  from  72  hours  to  14  days  when  the 
Division  1  or  Division  2  E)G  is  inoperable. 

The  proposed  changes  do  not  affect  the 
design  of  the  DCs,  the  operational 
characteristics  of  function  of  the  DCs,  the 
interfaces  between  the  DCs  and  other  plant 
systems,  or  the  reliability  of  the  DCs. 
Required  Actions  and  the  associated 
Completion  Times  are  not  initiating 
conditions  for  any  accident  previously 
evaluated,  and  the  IX^s  are  not  initiators  of 
any  previously  evaluated  accidents.  The  DCs 
mitigate  the  consequences  of  previously 
evaluated  accidents  including  a  loss  of  o%ite 
power.  The  consequences  of  a  previously 
analyzed  event  will  not  be  significantly 
affected  by  the  extended  DG  Completion 
Time  since  the  DGs  will  continue  to  bie 
capable  of  performing  their  accident 
mitigation  function  as  assumed  in  the 
accident  analysis.  Thus  the  consequences  of 
accidents  previously  analyzed  are  unchanged 
between  the  existing  TS  requirements  emd 
the  proposed  changes.  The  consequences  of 
an  accident  are  independent  of  the  time  the 
DGs  are  out  of  service  as  long  as  adequate  DG 
availability  is  assumed.  The  proposed 
changes  will  not  result  in  a  significant 
decrease  in  DC  availability  so  that  the 
assumptions  regarding  EKi  availability  are  not 
impacted. 

To  fully  evaluate  the  effect  of  the  proposed 
EDG  Completion  Time  extension. 
Probabilistic  Risk  Assessment  (PRA)  methods 
and  a  deterministic  analysis  were  utilized. 
The  results  of  the  analysis  show  no 
significant  increase  in  Core  Damage 
Frequency  (CDF)  and  Large  Early  Release 
Frequency  (LERF).  Therefore,  the  proposed 
changes  do  not  Involve  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  analyzed. 

2.  The  proposed  change  would  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  changes  do  not  involve  a 
change  in  the  design,  configuration,  or 
method  of  operation  of  the  plant.  The 
proposed  changes  will  not  alter  the  manner 
in  which  equipment  operation  is  initiated, 
nor  will  the  function  demands  on  credited 
equipment  be  changed.  The  changes  do  not 
alter  assumptions  made  in  the  safety 
analysis.  No  alteration  in  the  procedures, 
which  ensure  that  the  plant  remains  within 
analyzed  limits,  is  being  proposed,  and  no 
changes  are  being  made  to  the  procedures 
relied  upon  to  respond  to  an  off-normal 
event.  As  such,  no  new  failure  modes  are 
being  introduced.  Therefore,  these  proposed 
changes  do  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  The  proposed  change  will  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

Since  there  are  no  changes  to  the  plant 
design  and  safety  analysis,  and  no  changes  to 
the  DG  design,  including  any  instrument 
setpoints,  no  margin  of  safety  assumed  in  the 
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safety  analysis  is  affected.  If  a  margin  of 
safety  is  ascribed  to  DG  availability  and  plant 
risk,  it  has  also  been  determined  that  such  a 
margin  of  safety  is  not  signiHcantly  reduced, 
as  the  proposed  changes  have  been  evaluated 
both  deterministically  and  using  a  risk- 
informed  approach.  The  evaluation 
concluded  the  following  with  respect  to  the 
proposed  changes. 

Applicable  regulatory  requirements  will 
continue  to  be  met,  adequate  defense-in- 
depth  will  be  maintained,  sufficient  safety 
margins  will  be  maintained,  and  any 
increases  in  CDF  and  LERF  are  small  and 
consistent  with  the  NRC  Safety  Goal  Policy 
Statement  (Federal  Register.  Vol.  51,  p. 
30028  (51  FR  30028),  August  4,  1986.  as 
interpreted  by  NRC  Regulatory  Guides  1.174 
and  1.177).  Furthermore,  increases  in  risk 
posed  by  potential  combinations  of 
equipment  out  of  service  during  the  proposed 
DG  extended  Completions  Time  will  be 
managed  under  a  confrguration  risk 
management  program  consistent  with  10  CFR 
50.65.  "Requirements  for  Monitoring  the 
Effectiveness  of  Maintenance  at  Nuclear 
Power  Plants,"  paragraph  (a)(4).  The 
following  are  examples. 

•  An  extended  DG  Completion  Time  will 
not  be  entered  intentionally  for  scheduled 
maintenance  purposes  if  severe  weather 
conditions  are  expected. 

•  While  in  the  extended  DG  Completion 
Time,  additional  elective  equipment 
maintenance  or  testing  or  equipment  failure 
will  be  evaluated.  Activities  that  yield 
unacceptable  results  will  be  avoided. 

•  The  condition  of  the  offsite  power 
supply  and  switchyard  will  be  evaluated. 

•  Activities  have  been  identified  that  can 
mitigate  any  increase  in  risk.  Procedures  are 
in  place  for  the  minimizing  risk  associated 
with  the  following  activities: 

No  elective  maintenance  will  be  scheduled 
within  the  switchyard  that  would  challenge 
the  offsite  power  connection  or  offsite  power, 
availability  during  the  extended  DG 
Completion  Time. 

No  elective  work  will  be  performed  on 
protected  equipment  or  opposite  train 
emergency  core  cooling  system  (ECCS) 
equipment  during  the  extended  DG 
Completion  Time. 

The  availability  of  offsite  power  coupled 
with  the  availability  of  the  other  DGs  and  the 
use  of  on-lime  risk  assessment  tools  provide 
adequate  compensation  for  the  potential 
small  incremental  increase  in  plant  risk  of 
the  extended  IX}  Completion  Time.  In 
addition,  the  increased  availability  of  the 
DGs  during  refueling  outages  offsets  the 
small  increase  in  plant  risk  during  operation^ 
The  proposed  extended  EXi  Completion 
Times  in  conjunction  with  the  availability  of 
the  other  DGs  continues  to  provide  adequate 
assurance  of  the  capability  to  provide  power 
to  the  engineered  safety  features  (ESF)  buses. 
Therefore,  implementation  of  the  proposed 
changes  will  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 


proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Kevin  P.  Gallen, 
Morgan,  Lewis  &  Bockius,  LLP,  1800  M 
Street,  NW.  Washington,  DC  20036- 
5869. 

NRC  Section  Chief:  Anthony  J. 
Mendiola. 

AmerGen  Energy  Company,  LLC,  Docket 
No.  50-289,  Three  Mile  Island  Nuclear 
Station.  Unit  1,  Dauphin  County, 
Pennsylvania 

Date  of  amendment  request: 
December  6,  2000. 

Description  of  amendment  request: 
The  proposed  amendment  requests 
changes  to  the  once-through  steam 
generator  tube  inspection  criteria  in 
order  to  allow  certain  inside  diameter 
inter-granular  attack  indications  to 
remain  in  service.  This  amendment 
request  seeks  to  make  permanent  the 
tube  inspection  criteria  that  have  been 
used  for  the  past  two  operating  cycles  at 
TMI-1. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significemt  hazards 
consideration,  which  is  presented 
below: 

A.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  flaw  disposition  strategy, 
based  on  measurable  eddy  current 
parameters  of  axial  and  circumferential 
extent  for  Inside  Diameter  (ID)  Initiated  Inter- 
Granular  Attack  (IGA),  will  continue  to 
provide  high  confidence  that  unacceptable 
flaws  that  do  not  have  the  required  structural 
integrity  to  withstand  a  postulated  MSLB 
[main  steam  line  break]  are  removed  from 
service.  The  axial  and  circumferential  length 
limits  for  eddy  current  ID  degradation 
indications  meet  Draft  Regulatory  Guide 
1.121  (Reference  9  [of  the  licensee's 
application])  acceptance  criteria  for  margin  to 
failure  for  MSLB-applied  differential 
pressure  and  axial  tube  loads.  The  capability 
for  detection  of  flaws  is  unaffected;  and  the 
identification  of  tubes  that  should  be 
repaired  or  removed  from  service  is 
maintained.  The  operation  of  the  OTSGs 
[once-through  steam  generators]  or  related 
structures,  systems,  or  components  is 
otherwise  unaffected.  Therefore,  neither  the 
probability  nor  consequences  of  a  Steam 
Generator  Tube  Rupture  (SGTR)  is 
significantly  increased  either  during  normal 
operation  or  due  to  limiting  loads  of  a  MSLB 
accident. 

Therefore,  operation  of  the  facility  in 
accordance  with  the  changes  included  in 
LCA  [license  change  application]  No.  291 
will  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 


B.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  will  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  because  there  are  no  hardware 
changes  involved  nor  changes  to  any 
operating  practices.  These  changes  involve 
only  the  OTSG  tube  inservice  inspection 
surveillance  requirements,  which  could  only 
affect  the  potential  for  OTSG  primary-to- 
secondary  leakage  which  has  been  analyzed 
and  is  subject  to  Technical  Specification 
requirements  not  affected  by  these  changes. 
The  proposed  changes  continue  to  impose 
flaw  length  limits  for  ID  IGA  to  assure  tube 
structural  and  leakage  integrity. 

Therefore,  operation  of  the  facility  in 
accordance  with  the  changes  included  with 
LCA  No.  291  will  not  create  the  possibility 
of  a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated. 

C.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  will  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  margins  of  safety  defined  in  Draft 
Regulatory  Guide  1.121  (Reference  9  (of  the 
licensee's  application])  are  retained.  The 
probability  of  detecting  degradation  is 
unchanged  since  the  bobbin  coil  eddy 
current  methods  will  continue  to  be  the 
primary  means  of  initial  detection  and  the 
probability  of  leakage  from  any  indications 
left  in  service  remains  acceptably  small.  The 
strategy  of  dispositioning  ID-initiated  IGA 
indications  will  continue  to  provide  a  high 
level  of  confidence  that  tubes  exceeding  the 
allowable  limits  for  tube  integrity  are 
repaired  or  removed  from  service. 

Therefore,  operation  in  accordance  with 
the  changes  included  in  LCA  No.  291  will 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Edward  J. 
Cullen,  Jr.,  Esq.,  PECO  Energy  Company, 
2301  Market  Street,  S23-1, 
Philadelphia,  PA  19103. 

NBC  Section  Chief:  Marsha 
Gamberoni. 

AmerGen  Energy  Company,  LLC,  Docket 
No.  50-289,  Three  Mile  Island  Nuclear 
Station,  Unit  1,  Dauphin  County, 
Pennsylvania 

Date  of  amendment  request: 
December  6,  2000. 

Description  of  amendment  request: 
The  proposed  amendment  provides 
clarifications  to  the  decay  heat  removal 
(DHR)  Technical  Specifications  (TSs).  It 
is  intended,  in  part,  to  fulfill  a 
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commitment  made  by  the  licensee  to  the 
NRC  during  a  pre-decisional 
enforcement  conference  on  April  23, 
1999.  Specifically,  the  proposed 
changes  would:  (1)  Define  and  clarify 
the  emergency  feedwater  (EFW) 
flowpath  redimdancy  as  described  in 
the  Bases;  (2)  provide  operability 
requirements  for  the  redundant  steam 
supply  paths  to  the  tiu'bine-driven  EFW 
pump;  (3)  provide  a  more  conservative 
72-hour  allowed  outage  time  (AOT) 
with  any  EFW  pump  or  flowpath 
inoperable;  (4)  provide  a  more 
conservative  1-hour  AOT  with  both 
EFW  flowpaths  to  a  single  once-through 
steam  generator  (OTSG)  inoperable  or 
with  2  EFW  pumps  inoperable;  and  (5) 
revise  and  clarify  EFW  pump  and 
flowpath  operability  requirements 
during  siuveillance  testing.  Minor 
administrative  and  editorial  changes  are 
also  proposed.  A  change  to  the  Bases  for 
TS  3.5.5,  "Accident  Monitoring 
Instnunentation,"  regarding  the 
description  of  the  pressiuizer  level 
instrument  channels  to  reflect  the 
replacement  of  Bailey  transmitters  was 
also  included. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

A.  Operation  of  the  £acility  in  accordance 
with  the  proposed  amendment  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

This  change  incorporates  the  concept  of 
EFW  flowpath  redundancy  thoughout  the 
TS(s],  which  takes  into  consideration  the 
redundancy  provided  by  the  EFW  System 
modifications  made  in  the  mid-1980s  after 
the  accident  at  TMI-2.  This  change 
incorporates  a  72  hour  required  action  time 
when  redundant  components  are  made 
inoperable.  These  changes  do  not  result  in 
any  change  to  the  configuration  of  the  EFW 
System  as  described  in  the  |UF]SAR 
(Updated  Final  Safety  Analysis  Report]  or 
used  in  plant  specific  analyses.  The 
reliability  of  EFW  System  components  is 
unaffected.  The  72  hour  required  action  time 
for  inoperability  of  redundant  EFW 
components  ensures  that  the  EFW  System 
can  fulfill  its  safety  function  to  provide 
adequate  OTSC  cooling  during  a  design  basis 
accident  (DBA).  The  one  hour  required  action 
time  ensures  prompt  action  to  initiate  a  plant 
shutdown  when  the  design  flow  capability  of 
the  EFW  System  cannot  be  assured. 

The  current  TS  4.9.1.2  contains  EFW 
flowpath  operability  requirements  during 
surveillance  testing  rather  than  requiring  that 
a  specific  test  be  performed  as  do  the  other 
subparagraphs  of  TS  4.9.1.  For  this  reason  the 
requirements  of  TS  4.9.1.2  are  being  moved 
to  the  LCO  [limiting  condition  for  operation] 
section  in  Chapter  3  and  combined  with  the 


note  following  the  current  TS  3.4.1.1.a(2)  into 
a  new  TS  3.4.1.1.a(4)  to  define  the  EFW 
System  operability  requirements  for  EFW 
pumps  and  flowpaths  during  surveillance 
testing.  The  new  specification  incorporates 
the  consideration  of  EFW  flowpath 
redimdancy  consistent  with  HSPS  [Heat  Sink 
Protection  System]  train  operability 
requirements  and  continues  to  require  that 
compensatory  measures  be  implemented  to 
promptly  restore  components  if  EFW  is 
needed  during  surveillance  testing  when 
more  than  one  flowpath  is  made  inoperable 
to  an  OTSG.  The  intent  of  this  surveillance 
standard  has  been  retained,  which  assures 
that  the  minimum  number  of  EFW  flowpaths 
to  the  OTSGs  will  be  available  with  minimal 
operator  action. 

This  change  provides  further  assurance 
that  EFW  System  design  basis  requirements 
will  be  met  and  does  not  affect  EFW  System 
configuration,  setpoints,  or  reliability.  These 
changes  will  not  affect  any  accident  initiation 
sequence  and  do  not  affect  off  site  dose 
consequences  of  accidents  that  have  been 
analyzed. 

The  editorial  changes  included  in  this  LCA 
[license  change  application]  are  intended  to 
improve  the  clarity,  consistency,  and 
reliability  of  the  TS[s]  [and]  do  not  change 
the  intent  or  interpretation. 

Therefore,  operation  of  the  facility  in 
accordance  with  the  changes  included  in 
LCA-286  will  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

B.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  will  not  create 
the  [Ktssibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

As  a  result  of  this  change,  no  additional 
hardware  is  being  added;  and  there  will  be 
no  effect  on  EFW  System  design,  operation 
as  described  in  the  [UF]SAR,  or  assumptions 
used  in  plant  specific  analyses.  The 
requirement  for  three  EFW  Pumps  and 
[associated]  flowpaths  to  be  operable  for 
continuous  plant  operation  is  not  affected  by 
this  change.  Events  involving  the  EFW 
System  operation  have  been  reviewed  and 
determined  to  have  no  impact  from  these 
changes.  The  additional  operability 
requirements  for  the  turbine-driven  EFW 
Pump  steam  supplies,  the  revised  LCOs 
[limiting  condition  for  operation],  and 
changes  to  define  EFW  flowpath  redimdancy 
ensures  minimum  EFW  component 
operability  as  credited  in  plant  analyses.  The 
editorial  changes  included  in  this  LCA  are 
intended  to  improve  clarity,  consistency  and 
readability  of  the  TS(s]  and  Bases,  [and]  do 
not  change  the  intent  or  interpretation. 

Therefore,  operation  of  the  facility  in 
accordance  with  the  changes  included  with 
LCA-286  will  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

C.  Operation  of  the  facility  in  accordance  - 
with  the  proposed  amendment  will  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

This  change  does  not  affect  the  EFW 
System  design  or  instrumentation  setpoints. 
The  requirement  for  three  operable  EFW 
pumps  and  associated  flowpaths  is  not 


affected  by  this  change.  The  revised  LCO 
imposes  a  72  hour  required  action  time  when 
any  EFW  pump  or  redundant  flowpath  to 
either  OTSG  is  inoperable,  including 
inoperability  for  the  purpose  of  conducting 
surveillance  testing.  The  revised  LCO 
requires  that  at  least  one  flowpath  to  each 
OTSG  must  be  operable  or  a  plant  shutdown 
is  required  to  be  initiated  within  one  hour. 
The  8  hour  action  time  currently  allowed  for 
pump  inoperability  during  surveillance 
testing  is  also  applied  to  flowpath 
inoperability  during  testing.  The  revised  LCO 
continues  to  require  compensatory  measures 
during  EFW  testing  when  HSPS  [heat  sink 
protection  system]  is  required  to  be  operable 
and  an  OTSG  is  isolated,  retaining  the 
provision  that  EFW  flowpath  valves  can  be 
realligned  promptly  from  their  test  mode  to 
their  operational  allignment  if  EFW  flow  is 
needed.  The  revised  Accident  Monitoring 
Instrumentation  specification  is  needed  to 
reflect  the  revised  flowpath  definition  and 
does  not  change  the  intent  of  the 
specification.  The  editorial  changes  included 
in  this  LCA  are  intended  to  improve  the 
clarity,  consistency,  and  readability  of  the 
TS[s]  [and]  do  not  change  the  intent  or 
interpretation. 

Therefore,  operation  in  accordance  with 
the  changes  included  in  LCA-286  will  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Edward  J. 
Cullen,  Jr.,  Esq.,  PECO  Energy  Company, 
2301  Market  Street,  S23-1, 
Rhiladelphia,  PA  19103. 

NRC  Section  Chief:  Marsha 
Gamberoni. 

Arizona  Public  Service  Company,  et  al.. 
Docket  Nos.  STN  50-528.  STN  50-529, 
and  STN  50-530,  Palo  Verde  Nuclear 
Generating  Station,  Units  1,  2,  and  3, 
Maricopa  County,  Arizona 

Date  of  amendments  request: 
December  1,  2000. 

Description  of  amendments  request: 
The  proposed  amendments  would 
revise  the  value  of  the  minimum 
departure  from  nucleate  boiling  ratio 
(DNBR)  from  ">  1.30"  in  the  current 
technical  specifications  to  "^  1.3 
(through  operating  cycle  10)"  and  "> 
1.34  (operating  cycle  11  and  later)"  in 
the  safety  limits  Technical  Specification 
(TS)  2.1.1.1  and  in  ftmction  15,  DNBR— 
Low,  in  Table  3.3.1-1,  "Reactor 
Protective  System  Instrumentation." 
The  proposed  amendments  are 
structured  such  that  the  ">  1,34"  would 
become  effective  for  each  unit  in 
operating  cycle  11  and  later.  Operating 
cycle  11  begins  in  spring  2002  for  Unit 
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2,  in  fall  2002  for  Unit  1,  and  in  spring 
2003  for  Unit  3.  From  now  to  operating 
cycle  11,  the  ">  1.30"  will  remain  the 
minimum  DNBR  requirement  for  the 
three  units. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Standard  1 — Does  the  proposed  change 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

No.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  purpose  of  the  proposed  Technical 
Specification  (TS)  amendment  is  to  provide 
a  revised  Departure  from  Nucleate  Boiling 
Ratio  (DNBR)  Safety  Limit  (TS  Section 
2.1.1.1)  and  Low  DNBR  Reactor  F*rotective 
System  (RPS)  trip  setpoint  (TS  Limiting 
Condition  for  Operation  (LCO)  3.3.1,  Table 
3.3.1-1). 

The  proposed  TS  amendment  involves 
increasing  the  DNBR  Safety  Limit  and  Low 
DNBR  RPS  trip  setpoint  from  "^  1.30"  to  "> 
1.34".  Changing  this  limit  in  and  of  itself  will 
not  alter  the  physical  characteristics  of  any 
component  involved  in  the  initiation  of  an 
accident.  Thus,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated. 

The  Core  Operating  Limit  Supervisory 
System  (COLSS)  Power  Operating  Limit 
(POL)  is  an  alarm  limit  on  the  maximum 
steady  state  core  power  level.  The  alarm  is 
based  on  maintaining  COLSS  calculated 
DNBR  a  pre-determined  amount  above  the 
DNBR  Safety  Limit.  The  Low  DNBR  RPS  trip 
setpoint[,]  in  conjunction  with  the  COLSS 
POL,  prevents  the  DNBR  in  the  limiting 
coolant  channel  in  the  core  from  violating  the 
DNBR  Safety  Limit  during  design  basis 
Anticipated  Operational  Occurrences  (AOO). 
Operating  below  the  COLSS  POL  ensures  the 
Low  DNBR  RPS  trip  setpoint  will  protect  the 
core  [fuel]  from  damage  due  to  the 
occurrence  of  locally  saturated  conditions  in 
the  limiting  (hot)  channel  during  the  worst 
AOO.  Thus,  during  normal  and  anticipated 
operation  the  Low  DNBR  RPS  trip  setpoint  in 
conjunction  with  the  COLSS  POL  prevents 
overheating  of  the  fuel  cladding  and 
subsequent  cladding  perforation  that  would 
release  fission  products  to  the  reactor 
coolant. 

This  change  will  accommodate  increased 
DNBR  sensitivity  to  uncertainties  in  inlet 
flow  to  the  hot  assembly  and  adjacent 
assemblies.  This  increased  sensitivity  is 
attributed  to  the  flatter  power  distributions  of 
the  more  efficient  present  day  erbium  core 
designs.  More  adverse  DNBR  sensitivity  to 
inlet  flow  was  first  encountered  in  Unit  1 
Cycle  7.  At  that  time  the  increased  DNBR 
sensitivity  was  accounted  for  statistically  by 
applying  a  thermal  margin  penalty  to  Core 
Operating  Limit  Supervisory  System  (COLSS) 
and  Core  Protection  Calculators  (CPCs)  using 


approved  Statistical  Combination  of 
Uncertainties  (SCU)  methods.  This  approach 
was  also  used  for  the  subsequent  cycles  in  all 
units  up  until  the  present.  The  NRC  Safety 
Evaluation  (issued  May  26. 1994  for  Palo 
Verde  Nuclear  Generating  Stations  (PVNGS) 
Units  1,  2,  and  3)  for  the  present  ">  1.30" 
DNBR  limit  states,  "Uncertainties  in  inlet 
flow  to  the  hot  assembly  and  adjacent 
assemblies  can  be  accounted  for  statistically 
by  either  increasing  DNBR  or  applying  a 
thermal  margin  penalty  using  approved  SCU 
methods." 

The  proposed  TS  amendment  change  for 
DNBR  Safety  Limit  and  Low  DNBR  RPS  trip 
setpoint  limit  (t  1.34)  was  calculated  using 
approved  SCU  methods  to  statistically 
include  the  above  described  increased  DNBR 
sensitivity.  This  new  DNBR  limit  was 
calculated  such  that  it  has  a  high  probability 
of  covering  all  future  cycle  designs.  Thus, 
this  change  involves  moving  the  existing 
increased  inlet  flow  uncertainty  penalty  from 
a  thermal  margin  penalty  contained  within 
COLSS  and  CPCs  to  an  increase  in  the  DNBR 
Safety  Limit  and  Low  DNBR  RPS  trip 
setpoint  limit.  The  DNBR  Safety  Limit  and 
Low  DNBR  RPS  trip  setpoint  increases  from 
"S  1.30"  to  ">  1.34"  due  to  this  change.  The 
COLSS  and  CPCs  would  respond  similarly 
with  the  increased  inlet  flow  uncertainty 
penalty  located  in  either  the  COLSS  or  CPCs 
or  in  the  DNBR  Safety  Limit.  The  proposed 
amendment  changes  only  the  location  of  the 
increased  inlet  flow  uncertainty  penalty  and 
does  not  impact  the  operation  of  the  plant. 
The  core  power  distribution  during  all 
phases  of  normal  and  anticipated  operational 
occurrences  will  remain  bounded  by  the 
initial  conditions  assumed  in  Chapter  15  of 
the  Palo  Verde  Nuclear  Generating  Station 
(PVNGS)  UFSAR  [Updated  Final  Safety 
Analysis  Report].  Thus,  the  proposed  change 
does  not  involve  a  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated. 

Standard  2 — Does  the  proposed  change 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated? 

No.  The  proposed  change  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

This  change  does  not  alter  the  physical 
design  of  any  System,  Structure,  or 
Component  (SSC)  of  the  plant. 

The  change  involves  increasing  the  DNBR 
Safety  Limit  and  the  Low  DNBR  RPS  trip 
setpoint  from  ">  1.30"  to  ">  1.34"  and 
decreasing  the  corresponding  DNBR  thermal 
margin  penalty  factors  in  COLSS  and  CPC  in 
a  compensating  manner.  Changing  these 
limits  and  penalty  factors  will  not  alter  the 
physical  or  functional  characteristics  of  any 
component  in  the  plant.  These  changes  will 
not  affect  any  safety-related  equipment  used 
in  the  mitigation  of  anticipated  operational 
occurrences  or  design  basis  accidents.  Thus, 
the  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

Standard  3 — Does  the  proposed  change 
involve  a  significant  reduction  in  a  margin  of 
safety? 


No.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  DNBR  Safety  Limit  specified  in 
Section  2.1.1.1  and  the  Low  DNBR  RPS  trip 
setpoint  specified  in  Table  3.3.1-1  of  LCO 
3.3.1  of  [the]  PVNGS  Technical 
Specifications  ensure  that  operation  of  the 
reactor  does  not  result  in  a  departure  from 
nucleate  boiling  during  normal  operation  and 
design  basis  anticip»ated  operational 
occurrences.  Therefore,  operating  consistent 
with  the  increased  DNBR  Safety  Limit  and 
Low  DNBR  RPS  trip  setpoint  will  ensure  that 
no  anticipated  operational  occurrences  will 
result  in  core  conditions  below  the  specified 
DNBR  Safety  Limit  and  no  postulated 
accident  exceeds  the  site  boundary  dose 
limits.  The  UFSAR  Chapter  15  analysis 
remains  bounding  and  the  margins  of  safety 
will  be  maintained  because  the  COLSS  and 
the  CPC  overall  uncertaiinty  factors  will  be 
calculated  and  implemented  consistent  with 
the  increased  DNBR  Safety  Limit  of  ">  1.34". 
Therefore,  this  change  to  TS  Section  2.1.1.1 
and  Table  3.3.1-1  of  LCO  3.3.1  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed"  the 
licensee's  analysis  and,  based  on  that 
review,  it  appears  that  the  three 
standards  of  10  CFT?  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the  request 
for  amendments  involves  no  significant 
hazards  consideration. 

Attomey/or/icensee;  Nancy  C.  Loftin, 
Esq.,  Corporate  Secretary  and  Counsel, 
Arizona  Public  Service  Company,  P.O. 
Box  53999,  Mail  Station  9068,  Phoenix. 
Arizona  85072-3999. 

NRC  Section  Chief:  Stephen  Dembek. 

Arizona  Public  Service  Company,  et  al.. 
Docket  Nos.  STN  50-528,  STN  50-529, 
and  STN  50-530,  Palo  Verde  Nuclear 
Generating  Station,  Units  1 ,  2,  and  3, 
Maricopa  County,  Arizona 

Date  of  amendments  request: 
December  5,  2000. 

Description  of  amendments  request: 
The  proposed  amendments  would 
revise  the  action  statement  for 
Specification  3.7.5,  "Auxiliary 
Feedwater  (AFW)  System,"  of  the 
Technical  Specifications  (TSs).  The 
amendments  would  incorporate  NRC- 
approved  TS  Task  Force  (TSTF) 
Traveler  Number  TSTF-340,  Revision  3, 
to  allow  a  7-day  Completion  Time  for 
the  turbine-driven  AFW  pump  if 
inoperability  occiu-s  in  reactor  Mode  3 
following  a  refueling  outage,  and  if 
Mode  2  had  not  been  entered. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1 .  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
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consequences  of  an  accident  previously 
evaluated? 

No.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  amendment  to  Technical 
Specification  3.7.5  would  allow  a  7  day 
Completion  Time  for  Condition  A  for  the 
turbine-driven  Auxiliary  Feedwater  (AFW) 
pump  if  the  inoperability  occurs  in  MODE  3 
following  a  refueling  outage,  if  MODE  2  had 
not  been  entered.  Extending  the  Completion 
Time  does  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated  because:  (1) 
The  proposed  amendment  does  not  represent 
a  change  to  the  system  design,  (2)  the 
proposed  amendment  does  not  prevent  the 
safety  function  of  the  AFW  system  from 
being  performed  since  the  other  fully 
redundant  esstential  train  and  the  non- 
essential train  are  required  to  be  operable,  (3) 
the  proposed  amendment  does  not  alter, 
degrade,  or  prevent  action  described  or 
assumed  in  any  accident  described  in  the 
PVNGS  (Palo  Verde  Nuclear  Generating 
Sution]  UFSAR  [Updated  Final  Safety 
Analysis  Report]  from  being  performed  since 
the  other  trains  of  AFW  are  required  to  be 
operable,  (4)  the  proposed  amendment  does 
not  alter  any  assumptions  previously  made  in 
evaluating  radiological  consequences,  and  (5) 
the  proposed  amendment  does  not  affect  the 
integrity  of  any  fission  product  barrier.  No 
other  safety  related  equipment  is  affected  by 
the  pro(>osed  change.  Therefore,  this 
proiMsed  amendment  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

,  2.  Does  the  profKssed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

No.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  amendment  to  Technical 
Specification  3.7.5  would  allow  a  7  day 
Completion  Time  for  Condition  A  for  the 
turbine-driven  Auxiliary  Feedwater  (AFW) 
pump  if  the  inoperability  occurs  in  MODE  3 
following  a  refueling  outage,  if  MODE  2  had 
not  been  entered.  Extending  the  Completion 
Time  does  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  pKviously  evaluated  because:  (1) 
The  proposed  amendment  does  not  represent 
a  change  to  the  system  design,  (2)  the 
proposed  amendment  does  not  alter  how 
equipment  is  operated  or  the  ability  of  the 
system  to  deliver  the  required  AFW  flow,  and 
(3)  the  proposed  amendment  does  not  affect 
any  other  safety  related  equipment. 
Therefore,  the  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

No.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  PVNGS  safety  analysis  credits 
essential  Auxiliary  Feedwater  (AFW)  pump 


delivery  of  650  gpm  at  a  steam  generator 
pressure  of  1270  psia  or  equivalent  at  the 
steam  generator  entrance  for  design  basis 
accidents.  The  AFW  System  Design  Basis 
Manual  (AF),  Revision  11,  states  that  these 
pumps  are  designed  to  supply  750  gpm.  The 
proposed  [  *  *  *  1  amendment  to  Technical 
Specification  3.7.5  would  allow  a  7  day 
Completion  Time  for  Cdndition  A  for  the 
turbine-driven  AFW  pump  if  the 
inoperability  occurs  in  MODE  3  following  a 
refueling  outage,  if  MODE  2  had  not  been 
entered.  Extending  the  Completion  Time 
does  not  involve  a  significant  reduction  in  a 
margin  of  safety  because:  (1)  During  a  return 
to  power  operations  following  a  refueling 
outage,  decay  heat  [in  the  core]  is  at  its 
lowest  levels,  (2)  the  other  essential  and  non- 
essential AFW  trains  are  required  to  be 
OPERABLE  when  MODE  3  is  entered,  (3)  the 
essential  motor-driven  AFW  train  can 
provide  sufficient  flow  to  remove  decay  heat 
and  cool  the  unit  to  Shutdown  Cooling 
system  entry  conditions  from  pwDwer 
operations,  and  4)  the  non-essential  motor- 
driven  AFW  train  is  designed  to  supply 
sufficient  water  to  remove  decay  heat  with 
steam  generator  pressure  at  no  load 
conditions  to  cool  the  unit  to  Shutdown 
Cooling  entry  conditions. 

Based  on  the  responses  to  these  three 
criteria,  APS  (Arizona  Public  Service 
Company]  has  concluded  that  the  proposed 
amendment  involves  no  significant  hazards 
considerations. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  that 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the  request 
,  for  amendments  involves  no  significant 
hazards  consideration. 

Attorney  for  licensee:  Nancy  C.  Loftin, 
Esq.,  Corporate  Secretary  and  Counsel, 
Arizona  Public  Service  Company,  P.O. 
Box  53999,  Mail  Station  9068,  Phoeoix. 
Arizona  85072-3999. 

NRC  Section  Chief:  Stephen  Dembek. 

Carolina  Power  &■  Light  Company,  et  al., 
Docket  No.  50-400,  Shearon  Harris 
Nuclear  Power  Plant,  Unit  1,  Wake  and 
Chatham  Counties.  North  Carolina 

Date  of  amendment  request: 
December  13.  2000 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Harris  Nuclear  Plant  (HNP)  Technical 
Specification  (TS)  3/4.9.2  "Refueling 
Operations — histrumentation"  and  the 
associated  Bases  to  permit  using 
alternate  installed  detectors  or 
temporary  so»uce  range  detectors 
instead  of  the  two  Source  Range  Nuclear 
Flux  Monitors  specified  in  the  ciurent 
HNPTS. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 


consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

This  change  only  involves  reactor  core 
monitoring  requirements  during  Mode  6. 
These  monitoring  requirements  are  not 
credited  for  accident  mitigation.  Alternate 
monitors  will  be  provided  with  the  accuracy 
and  sensitivity  required  to  adequately 
monitor  changes  in  the  core  reactivity  levels 
during  refueling  activities.  Neutron  Flux 
monitors  are  for  indication  only  and  do  not 
interface  with  other  structures,  systems,  or 
components  that  might  initiate  an  accident. 

Therefore,  the  proposed  amendment  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

Neutron  Flux  monitors  are  for  indication 
only  and  do  not  interface  with  other 
structiues,  systems,  or  components  that 
might  initiate  an  accident.  The  proposed 
change  will  not  modify  plant  systems  or 
operate  plant  components  such  that  a  new  or 
different  accident  scenario  is  created. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

Similar  changes,  to  the  proposed  change, 
have  been  approved  at  the  Beaver  Valley 
Power  Station  and  the  Diablo  Canyon  Power 
Plant.  The  proposed  change  will  maintain 
adequate  monitoring  of  core  reactivity  in 
Mode  6.  The  proposed  change  maintains 
requirements  for  two  operable  neutron  flux 
monitors.  Neutron  flux  monitors  are  not 
credited  in  the  HNP  accident  analyses  for 
accident  mitigation  in  Mode  6. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  Involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  William  D. 
Johnson,  Vice  President  and  Corporate 
Secretary,  Carolina  Power  &  Light 
Company,  Post  Office  Box  1551, 
Raleigh,  North  Carolina  27602. 

NRC  Section  Chief:  Richard  P. 
Correia. 

Carolina  Power  &  Light  Company,  et  al.. 
Docket  No.  50-400,  Shearon  Harris 
Nuclear  Power  Plant,  Unit  1,  Wake  and 
Chatham  Counties,  North  Carolina 

Date  of  amendment  request: 
December  14,  2000. 
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Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Harris  Nuclear  Plant  (HNP)  Technical 
Specification  (TS)  3/4.8.1  related  to 
emergency  diesel  generators  (EDGs). 
Specifically,  the  licensee  proposes 
revising  TS  Surveillance  Requirement 
4.8.1.1.2.1.7.  the  24-hour  EDG  endurance 
run  test,  by  removing  the  restriction  to 
perform  the  test  during  shutdown 
conditions. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  EDGs  and  their  associated  emergency 
buses  are  not  accident  initiating  equipment: 
therefore,  there  will  be  no  impact  on  accident 
probabilities  due  to  this  proposed 
amendment.  The  EDGs  mitigate  the 
consequences  of  previously  evaluated 
accidents  involving  a  loss  of  offsite  power. 
The  proposed  amendment  continues  to 
assure  the  EDGs  perform  their  function  when 
called  upon.  The  design  of  the  equipment  is 
not  being  modified.  The  proposed 
amendment  does  not  impact  the  operational 
characteristics  of  the  EDGs.  the  interfaces 
between  the  EDGs  and  other  plant  systems, 
or  the  function  or  reliability  of  the  EDGs.  The 
EE)Gs  remain  capable  of  performing  their 
accident  mitigation  function.  The  HNP 
Probabilistic  Safety  Analysis  (PSA)  model 
results  are  not  affected  by  the  proposed 
change. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  amendment  does  not  alter 
the  design,  configuration,  or  method  of 
operation  of  the  plant.  No  physical  changes 
are  being  proposed,  nor  any  changes  to  the 
method  of  operation  of  the  EDGs  or 
supftorting  systems.  The  proposed 
amendment,  in  effect,  allows  a  small  increase 
in  the  duration  that  the  EDGs  are  operated 
parallel  to  the  grid  for  test  purposes.  No  new 
system  interactions  are  created,  and  the 
proposed  change  does  not  introduce  a  new 
failure  mode. 

Therefore  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  proposed  change  does  not  affect  the 
Limiting  Conditions  for  Operation  or  their 
Bases  that  are  used  to  establish  any  margin 
of  safety.  The  ability  of  the  EDGs  to  separate 
from  the  offsite  power  source  has  been 
designed  and  tested  per  Technical 


Specification  requirements.  The  proposed 
change  does  not  involve  a  change  to  the  plant 
design  or  operation  and  does  not  affect  the 
availability  of  any  of  the  required  power 
sources,  nor  the  capability  of  the  EDGs  to 
perform  their  intended  safety  function. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  foregoing  analysis  demonstrates  that 
the  proposed  amendment  to  HNP  TS  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  a  previously 
evaluated  accident,  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident,  and  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

Based  upon  the  preceding  analysis. 
[Carolina  Power  &  Light  Company]  CP&L 
concludes  that  the  proposed  amendment 
does  not  involve  a  significant  hazards 
consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  William  D. 
Johnson.  Vice  President  and  Corporate 
Secretary.  Carolina  Power  &  Light 
Company.  Post  Office  Box  1551, 
Raleigh.  North  Carohna  27602. 

NBC  Section  Chief:  Richard  P. 
Correia. 

Consolidated  Edison  Company  of  New 
York,  Docket  No.  50-247,  Indian  Point 
Nuclear  Generating  Unit  No.  2, 
Westchester  County,  New  York 

Date  of  amendment  request: 
December  11.2000. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specifications  (TSs)  3.1.F.2.a. 
"Primary  to  Secondary  Leakage."  and 
4.13.A.3.f.  "Steam  Generator  Tube 
Inservice  Surveillance."  based  on  the 
prior  replacement  of  the  steam 
generators  (SGs).  Specifically,  the 
proposed  changes  would  (1)  revise  the 
primary  to  secondary  leakage  limits  and 
(2)  delete  requirements  associated  with 
tube  sleeve  repair,  steam  generator  tube 
denting,  F*  repair  classification  and 
criteria,  and  (3)  modify  the  associated 
TS  Bases.  In  addition,  the  proposed 
amendment  includes  several  related 
administrative  changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 


Changes  to  SG  Primary  to  Secondary  Leakage 
Limits 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  [*   *   *]  or 
consequences  of  an  accident  previously 
evaluated? 

The  proposed  reduction  in  primary  to 
secondary  leakage  limit  and  the  elimination 
of  the  limit  for  SGs  containing  sleeved  lubes 
does  not  affect  accident  initiators  or 
precursors.  The  proposed  change  establishes 
a  primary  to  secondary  leakage  limit  that  is 
equivalent  to  the  lesser  of  the  primary  to 
secondary  leakage  limits  currently 
established  for  SG  with  and  without  SG  tube 
sleeves.  Reducing  the  primary  to  secondary 
leakage  limit  does  not  increase  the 
probability  of  an  accident.  The  proposed 
change  does  not  increase  primary  to 
secondary  leakage  limits.  Therefore,  the 
consequences  of  an  accident  are  not 
increased.  Therefore,  the  probability  of 
occurrence  or  the  consequences  of  accidents 
previously  evaluated  are  not  significantly 
increased. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  changes  do  not  modify  any 
plant  equipment.  Therefore,  the  proposed 
changes  do  not  degrade  the  reliability  of 
systems,  structures,  or  components  or  create 
a  new  accident  initiator  or  precursor.  No  new 
failure  modes  are  created.  Therefore,  the 
change  does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  change  establishes  one  limit 
for  primary  to  secondary  limit  that  is  the 
same  as  the  most  restrictive  of  the  two 
primary  to  secondar\'  leakage  limits  that 
currently  exists.  The  proposed  change  does 
not  increase  the  allowable  primary'  to 
secondary  leakage  limit. 

Since  the  primary  to  secondary  leakage 
limit  is  not  increased,  the  margin  of  safety 
will  not  be  reduced.  The  proposed  change 
still  requires  verification  that  primary'  to 
secondary  leakage  is  within  the  limit  at  the 
existing  frequency.  Since  the  primary  to 
secondary  leakage  limit  is  not  increa.sed.  dose 
rales  at  the  site  boundary  will  not  be 
increased.  Therefore,  the  proposed  activity 
does  not  involve  a  significant  reduction  in  a    ■ 
margin  of  safety. 

Deletion  of  Provisions  Associated  With  SG 
Tube  Sleeving  Repair  Method 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  I*   *   *lor 
consequences  of  an  accident  previously 
evaluated? 

The  proposed  deletion  of  the  SG  tube 
sleeving  provisions  does  not  affect  accident 
initiators  or  precursors.  The  proposed  change 
deletes  the  TS  provisions  that  are  not 
approved  for  the  replacement  SGs.  Deletion 
of  an  unapproved  repair  method  from  the  TS 
does  not  increase  the  probability  of  an 
accident  and  the  proposed  change  does  nol 
increase  primary  to  secondary  leakage  limits. 
Consequently,  the  consequences  of  an 
accident  are  not  significantly  increased. 
Therefore,  the  probability  of  occurrence  or 
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the  consequences  of  accidents  previously 
evaluated  are  not  significantly  increased. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  changes  do  not  impaot  or 
interface  with  plant  safety  related  equipment. 
Therefore,  the  proposed  changes  do  not 
degrade  the  reliability  of  systems,  structures, 
or  components  or  create  a  new  accident 
initiator  or  precursor.  No  new  failure  modes 
are  created.  Therefore,  the  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  change  deletes  the  TS 
provisions  that  are  not  approved  for  the 
replacement  SGs.  The  proposed  change  does 
not  increase  the  allowable  primary  to 
secondary  leakage  limit.  Since  the  primary  to 
secondary  leakage  limit  is  not  increased,  the 
margin  of  safety  will  not  be  reduced. 
Therefore,  the  proposed  activity  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

Deletion  of  Provisions  Associated  with  Steam 
Generator  F'  Tube  Classification 

1.  Does  the  change  involve  a  signiffcant 
increase  in  the  probability  (*   *   *1  or 
consequences  of  an  accident  previously 
evaluated? 

The  proposed  deletion  of  the  F*  criteria 
and  associated  provisions  does  not  affect 
accident  initiators  or  precursors.  The 
proposed  change  deletes  the  TS  provisions 
that  are  not  approved  for  the  replacement 
SGs.  Deletion  of  an  unapproved  repair 
method  from  the  TS  does  not  increase  the 
probability  of  an  accident.  The  proposed 
change  does  not  increase  primary  to 
secondary  leakage  limits.  Therefore,  the 
probability  of  occurrence  or  the 
consequences  of  accidents  previously 
evaluated  are  not  significantly  increased. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  changes  do  not  impact  or 
interface  with  plant  safety  related  equipment. 
Therefore,  the  proposed  changes  do  not 
degrade  the  reliability  of  systems,  structures, 
or  components  or  create  a  new  accident 
initiator  or  precursor.  No  new  foilure  modes 
are  created.  Therefore,  the  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  change  deletes  the  TS 
provisions  that  are  not  approved  for  the 
replacement  SGs.  The  proposed  change  docs 
not  increase  the  allowable  primary  to 
secondary  leakage  limit.  Since  the  primary  to 
secondary  leakage  limit  is  not  increased,  the 
margin  of  safety  will  not  be  reduced. 
Therefore,  the  proposed  activity  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

Deletion  of  Provisions  Associated  With  SG 
Tube  Denting  Phenomenon 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  ['   *   *)  or 


consequences  of  an  accident  previously 
evaluated? 

The  proposed  deletion  of  the  requirements 
and  associated  provisions  regarding  SG  tube 
denting  does  not  significantly  affect  accident 
initiators  or  precursors.  The  proposed  change 
deletes  from  the  TS  provisions  that  are  not 
necessary  for  the  replacement  SGs.  Deletion 
of  the  SG  tube  denting  examination 
requirements  from  the  TS  does  not  increase 
the  probability  of  an  accident.  The  proposed 
change  does  not  increase  primary  to 
secondary  limits.  Therefore,  the 
consequences  of  an  accident  are  not 
increased.  Therefore,  the  probability  of 
occurrence  or  the  consequences  of  accidents 
previously  evaluated  are  not  significantly 
increased. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different-kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  changes  do  not  impact  or 
interface  with  plant  safety  related  equipment. 
Therefore,  the  proposed  changes  do  not 
degrade  the  reliability  of  systems,  structures, 
or  components  or  create  a  new  accident 
initiator  or  precursor.  No  new  failure  modes 
are  created.  Therefore,  the  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  change  deletes  the  TS 
provisions  that  are  not  applicable  for  the 
replacement  SGs.  The  proposed  change  does 
not  increase  the  allowable  primary  to 
secondary  leakage  limit.  Since  the  primary  to 
secondary  leakage  limit  is  not  increased,  the 
margin  of  safety  will  not  be  reduced. 
Therefore,  the  profKised  activity  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

Related  Administrative  Changes 

1.  Does  the  change  involve  a  signiffcant 
increase  in  the  probability  (*   *   *]  or 
consequences  of  an  accident  previously 
evaluated? 

The  proposed  administrative  changes  do 
not  affect  accident  initiators  or  precursors. 
The  prop>osed  changes  correct  the 
presentation  of  several  TS  Basis  pages  and 
delete  an  obsolete  scheduler  extension 
footnote.  Correcting  the  page  presentation 
and  deleting  an  obsolete  footnote  do  not 
increase  the  probability  of  an  accident.  The 
proposed  change  does  not  increase  primary 
to  secondary  leakage  limits.  Consequently, 
the  consequences  of  an  accident  are  not 
significantly  increased. 

Therefore,  the  probability  of  occurrence  or 
the  consequences  of  accidents  previously 
evaluated  are  not  significantly  increased. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  changes  do  not  impact  or 
interfece  with  plant  safely  related  equipment. 
Therefore,  the  proposed  changes  do  not 
degrade  the  reliability  of  systems,  structures, 
or  components  or  create  a  new  accident 
initiator  or  precursor.  No  new  failure  modes 
are  created.  Therefore,  the  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 


3.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  administrative  changes  do 
not  affect  accident  initiators  or  precursors. 
The  proposed  change  corrects  the 
presentation  of  several  TS  Basis  pages  and 
deletes  an  obsolete  scheduler  extension 
footnote.  The  proposed  changes  do  not 
increase  the  allowable  primary  to  secondary 
leakage  limit.  Since  the  primary  to  secondary 
leakage  limit  is  not  increased,  the  margin  of 
safety  will  not  be  reduced.  Therefore,  the 
proposed  activity  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Brent  L. 
Brandenbiug,  Esq.,  4  Irving  Place,  New 
York,  New  York  10003. 

NRC  Section  Chief:  Marsha 
Gamberoni. 

Consumers  Energy  Company,  Docket 
No.  50-255,  Palisades  Plant,  Van  Buren 
County,  Michigan 

Date  of  amendment  request: 
December  7,  2000. 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  the  Technical  Specifications 
(TSs)  regarding  the  Limiting  Conditions 
for  Operation  (LCO)  for  the  auxiliary 
feedwater  system  (LCO  3.7.5)  to  be 
similar  to  changes  to  the  "Standard 
Technical  Specifications,  Combustion 
Engineering  Plants,"  NUREG  1432, 
Revision  1  (STS),  made  by  the  Nuclear 
Energy  Institute  Technical 
Specifications  Task  Force  (TSTF) 
change  number  325,  "Changes  To 
Structure  Of  [Emergency  Core  Cooling 
System)  ECCS — Operating  LCO." 

Palisades  LCO  3.7.5,  "Auxiliary 
Feedwater  System,"  woiUd  be  changed 
as  follows:  (1)  An  editorial  change 
would  be  made  to  Note  2  to  put  the 
word  "operable"  in  uppercase  letters; 
L2)  the  second  and  third  parts  of  the 
Condition  A  description,  "AND — At 
least  100%  of  th?  required  AFW  flow 
available  to  each  steam  generator — 
AND — At  least  two  AFW  pimips 
OPERABLE,"  would  be  deleted;  (3)  the 
second  part  of  the  Condition  B 
description,  "One  or  more  AFT  trains 
inoperable  for  reasons  other  than 
Condition  A  with  at  least  100%  of  the 
required  AFW  flow  available  in  MODE 
1,  2,  or  3,"  would  be  replaced  with  two 
new  parts  ("Less  than  100%  of  the 
required  AFW  flow  available  to  either 
steam  generator — OR — Fewer  than  two 
AFW  piunps  OPERABLE  in  mode  1,  2, 
OR  3");  and  (4)  the  wording  of 
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Condition  C  woiUd  be  revised  to  address 
the  condition  where  insufficient  AFW 
flow  is  available  to  achieve  a  plant 
shutdown  while  in  any  mode  within  the 
applicable  conditions  of  LCO  3.7.5.  The 
licensee  also  forwarded  related  changes 
to  the  TS  Bases. 

Additional  changes  requested  in  the 
licensee's  application  dated  December 
7,  2000,  are  based  upon  other  TSTFs 
and  are  addressed  by  separate  Federal 
Register  notices. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

A.  [The  proposed  changes  would  not) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Changes  are  proposed  to  LCO  3.7.5. 
Auxiliary  Feedwater,  which  emulate  changes 
made  to  Standard  Technical  Specifications, 
Combustion  Engineering  Plants,  NUREG 
1432,  Rev.l  (STS)  by  TSTF  325.  The 
structure  of  LCO  3.7.5  has  been  rearranged  to 
maintain  Condition  A  (and,  in  certain 
circumstances.  Condition  B)  in  effect  if 
failures  should  occur  which  reduce  available 
flow  to  less  than  100%  of  the  required  flow 
(that  flow  assumed  in  the  accident  analyses). 
The  resulting  requirements  are  those 
intended  when  the  LCO  was  initially 
constructed  and  represent  the  way  the  LCO 
Conditions  are  being  applied.  Therefore  there 
is  no  change  in  intent  or  application  of  the 
LCO.  In  the  case  where  inoperable  AFW  train 
components  reduce  available  flow  below  that 
required,  and  a  subsequent  partial  restoration 
is  made  to  provide  100%  of  the  required 
flow,  the  proposed  change  makes  the  literal 
requirements  more  conservative  because 
(with  the  proposed  arrangement)  the 
Completion  Time  for  Condition  A  (and 
possibly  Condition  B)  would  start  when  the 
initial  inoperability  occurred  rather  than 
(with  literal  interpretation  of  the  existing 
arrangement)  when  Condition  A  (or  B)  was 
entered  after  the  partial  restoration.  .  .  . 

As  described  above,  the  proposed  change 
corrects  the  structure  of  the  LCO  to  assure  its 
correct  application.  There  is  no  change  in 
intent  or  in  the  way  the  LCO  is  actually 
applied.  The  literal  (and  unintended) 
interpretation  of  the  existing  LCO  structure 
could,  under  some  circumstances,  provide 
longer  than  intended  Completion  Times  for 
restoration  of  operability.  The  proposed 
change  only  clarifies  the  requirements  of  the 
ICO  Required  Actions.  Since  the  proposed 
change  affects  neither  the  LCO  intent  nor  its 
application,  the  proposed  change  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

B.  (The  proposed  changes  would  not] 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

As  described  above,  the  proposed  change 
corrects  the  structure  of  the  LCO  to  assure  its 


correct  application.  There  is  no  change  in 
intent  or  in  the  way  the  LCO  is  actually 
applied.  The  proposed  changes  would  not 
result  in  any  physical  alterations  to  the  plant 
configuration,  no  new  equipment  is  added, 
no  equipment  interfaces  are  modified,  no 
changes  to  any  equipment's  function  or  the 
method  of  operating  the  equipment  are  being 
made.  As  the  proposed  changes  would  not 
change  the  design,  configuration  or  operation 
of  the  plant,  no  new  or  different  kinds  of 
accident  modes  are  created.  Therefore,  the 
proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

C.  [The  proposed  changes  would  not] 
involve  a  significant  reduction  in  a  margin  of 
safety. 

As  described  above,  the  proposed  change 
corrects  the  structure  of  the  LCO  to  assure  its 
correct  application.  The  proposed  changes 
are  consistent  with  the  intent  of  the  changes 
made  to  the  STS  by  TSTF  325.  There  is  no 
change  in  intent  or  in  the  way  the  LCO  is 
actually  applied.  Therefore,  the  proposed 
changes  do  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Anmas  T. 
Udrys,  Esquire,  Consumers  Energy 
Company,  212  West  Michigan  Avenue, 
Jackson,  Michigan  49201. 

NRC  Section  Chief:  Claudia  M.  Craig. 

Consumers  Energy  Company,  Docket 
No.  50-255,  Palisades  Plant,  Van  Buren 
County,  Michigan 

Date  of  amendment  request: 
December  7.  2000. 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  the  Technical  Specifications 
(TSs)  in  accordance  with  changes  to  the 
"Standard  Technical  Specifications, 
Combustion  Engineering  Plants," 
NUREG  1432,  Revision  1  (STS),  made 
by  the  Nuclear  Energy  Institute 
Technical  Specifications  Task  Force 
(TSTF)  change  number  325,  "Changes 
To  Structiu*  Of  [Emergency  Core 
Cooling  System]  ECCS — Operating 
[Limiting  Condition  for  Operation] 
LCO."  Specifically,  Palisades  LCO  3.5.2, 
"ECCS— Operating,"  would  be  changed 
as  follows:  (1)  the  second  part  of  the 
Condition  B  description.  "At  least  100% 
of  the  required  ECCS  flow  available," 
would  be  deleted;  (2)  the  wording  of 
Condition  C  would  be  revised  to  limit 
its  application  to  Conditions  A  or  B;  and 
(3)  the  wording  that  would  be  removed 
from  Condition  B  would  be  made  into 
a  new  condition.  Condition  D,  which 
would  read:  "Less  than  100%  of  the 


required  ECCS  flow  available." 
Required  Action  D.l,  'Enter  LCO  3.0.3," 
and  its  completion  time,  "Immediately," 
would  also  be  added.  The  licensee  also 
forwarded  related  changes  to  the  TS 
Bases. 

Additional  changes  requested  in  the 
licensee's  application  dated  December 
7,  2000,  are  based  upon  other  TSTFs 
and  are  addressed  by  separate  Federal 
Register  notices. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

A  change  is  proposed  which  emulates 
changes  made  to  Standard  Technical 
Specifications,  Combustion  Engineering 
Plants,  NUREG  1432,  Rev.  1  (STS)  bv  TSTF 
325.  The  sUiicture  of  LCO  3.5.2,  ECCS— 
Operating,  has  been  rearranged  to  maintain 
Condition  B  in  effect  if  failures  should  occur 
which  reduce  available  flow  to  less  than 
100%  of  the  required  flow  (that  flow 
assumed  in  the  accident  analyses).  The 
resulting  requirements  are  those  intended 
when  the  LCO  was  initially  constructed  and 
represent  the  way  the  LCO  Conditions  are 
being  applied.  Therefore  there  is  no  change 
in  intent  or  application  of  the  LCO.  In  the 
case  where  inoperable  ECCS  train 
components  reduce  available  flow  below  that 
required,  and  a  subsequent  partial  restoration 
is  made  to  provide  100%  of  the  required 
flow,  the  proposed  change  makes  the  literal 
requirements  more  conservative  because 
(with  the  proposed  arrangement)  the 
Completion  Time  for  Condition  B  would  start 
when  the  initial  inoperability  occurred  rather 
than  (with  literal  interpretation  of  the 
existing  arrangement)  when  Condition  B  was 
entered  after  the  partial  restoration.  *   •   * 

A.  [The  proposed  changes  would  not] 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

As  described  above,  the  proposed  change 
corrects  the  structure  of  the  LCO  to  assure  its 
correct  application.  There  is  no  change  in 
intent  or  in  the  way  the  LCO  is  actually 
applied.  The  literal  (and  unintended) 
interpretation  of  the  existing  LCO  structure 
could,  under  some  circumstances,  provide 
longer  than  intended  Completion  Times  for 
restoration  of  operability.  'The  proposed 
change  only  clarifies  the  requirements  of  the 
LCO  Required  Actions.  Since  the  proposed 
change  affects  neither  the  IX;0  intent  nor  its 
application,  the  proposed  change  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

B.  [The  proposed  changes  would  not] 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

As  described  above,  the  proposed  change 
corrects  the  structure  of  the  LCO  to  assure  its 
correct  application.  There  is  no  change  in 
intent  or  in  the  way  the  LCO  is  actually 
applied.  The  proposed  changes  would  not 
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result  in  any  physical  alterations  to  the  plant 
configuration,  no  new  equipment  is  added, 
no  equipment  interfaces  are  modified,  and  no 
changes  to  any  equipment's  function  or  the 
method  of  operating  the  equipment  are  being 
made.  As  the  proposed  changes  would  not 
change  the  design,  configuration  or  operation 
of  the  plant,  no  new  or  different  kinds  of 
accident  modes  are  created.  Therefore,  the 
proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

C.  [The  proposed  changes  would  not) 
involve  a  significant  reduction  in  a  margin  of 
safety. 

As  described  above,  the  proposed  change 
corrects  the  structure  of  the  LCO  to  assure  its 
correct  application.  The  proposed  change  is 
consistent  with  the  requirements  of  the  STS. 
There  is  no  change  in  intent  or  in  the  way 
the  LCO  is  actually  applied.  Therefore,  the 
proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  >4RC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Anmas  T. 
Udrys,  Esquire,  Consumers  Energy 
Company,  212  West  Michigan  Avenue, 
Jackson,  Michigan  49201. 

NRC  Section  Chief:  Qaudia  M.  Craig. 

Consumers  Energy  Company,  Docket 
No.  50-255,  Palisades  Plant.  Van  Buren 
County,  Michigan 

Date  of  amendment  request: 
December  7,  2000  (this  application 
supercedes  an  amendment  request  dated 
July  28,  2000). 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  (TSs)  to 
allow  Type  B  and  C  containment  leak 
rate  testing  to  be  performed  in 
accordance  with  10  CFR  part  50, 
appendix  J,  option  B.  Conversion  to 
Option  B  affects  TS  5.5.14  and 
Surveillance  Requirements  (SRs)  SR 
3.6.1.1,  SR  3.6.1.3.  and  SR  3.6.2.1.  The 
proposed  amendment  also  revises  the 
SR  3.6.2.2  frequency  for  containment  air 
lock  door  interlock  testing  from  18 
months  to  24  months. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

*   *   *  Four  groups  of  changes  have  been 
proposed: 

First,  changes  are  proposed  to  allow  Type 
B  and  C  containment  leak  rate  testing  to  be 
performed  in  accordance  with  10  CFR  50. 
appendix },  Option  B. 


Second,  exceptions  are  proposed  to  the 
Option  B  testing  methodology  for 
containment  air  lock  door  seals. 

Third,  an  exception  is  proposed  to  the 
Option  B  testing  frequency  for  small  diameter 
containment  purge  valves. 

Fourth,  the  frequency  for  the  containment 
air  lock  door  interlock  testing  has  been 
extended  from  18  months  to  24  months. 

The  following  evaluation  supports  the 
finding  that  operation  of  the  facility  in 
accordance  with  the  proposed  changes  would 
not: 

a.  Involve  a  signiHcant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

All  four  groups  of  proposed  changes  deal 
exclusively  with  testing  of  features  related  to 
containment  isolation.  The  changes  only 
affect  testing  frequency  and  methodology. 
The  proposed  testing  methodologies  are 
acceptable  under  the  existing  Technical 
Specifications.  None  of  the  devices  involved 
are  assumed  as  an  initiator  of  any  accident 
previously  evaluated:  Therefore,  operation  of 
the  facility  in  accordance  with  the  proposed 
changes  would  not  involve  a  significant 
increase  in  the  probability  of  an  accident. 

1.  The  first  group  of  proposed  changes  is 
based  on  the  model  Technical  Specifications 
approved  by  the  NRC  staff  in  TSTF 
[Technical  Specification  Task  Force]  52,  Rev. 
3.  Test  intervals  will  be  established  based  on 
performance  history  of  the  components 
tested.  The  frequency  of  testing  the 
containment  penetrations  and  containment 
isolation  valves  will  be  extended  in 
accordance  with  program  requirements  and 
10  CFR  50,  appendix  J,  Option  B.  with 
reference  to  Regulatory  Guide  1.163,  and  NEl 
[Nuclear  Energy  Institute]  94-01.  Rev  0.  The 
change  in  risk  resulting  from  the  proposed 
changes  was  evaluated  by  the  NRC  in  the  rule 
making  process  for  implementing  the  Option 
6  requirements  and  are  characterized  in 
NUREG-1493.  For  Type  B  and  C  tests  the 
NRC  concluded  that  the  extension  of  test 
intervals  as  allowed  by  Option  B  would  lead 
to  only  minor  increases  in  potential  offsite 
dose  consequences.  These  increases  are  offset 
by  the  expected  decrease  in  worker  dose 
received  during  Type  A.  B,  and  C  testing,  and 
were  found  to  be  acceptable.  Therefore, 
operation  of  the  facility  in  accordance  with 
the  first  group  [of]  proposed  changes  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  second  group  of  proposed  changes 
would  allow  air  lock  door  seal  leak  rate 
testing  to  be  performed  by  a  seal  contact 
check  (for  the  Emergency  Escape  Air  Lock)  or 
by  pressurizing  between  the  door  seals  at  a 
pressure  [greater  than  or  equal  to]  10  psig  (for 
the  Personnel  Air  Lock)  following  door  seal 
contact  adjustments.  Both  proposed 
alternative  testing  methods  are  allowed  by 
existing  Technical  Specifications  (while 
testing  under  Option  A)  and  both  will  result 
in  a  continuation  of  the  currently  successful 
testing  practice  which  has  provided  a  high 
degree  of  confidence  in  door  seal 
performance.  Plant  operating  history  has 
shown  that  air  lock  door  seals  which  have 
been  successfully  tested  in  accordance  with 
the  profKJsed  methodology  have  passed 


subsequent  full  pressure  air  lock  leakage  tests 
in  virtually  every  case. 

Since  the  proposed  methodology  has  been 
demonstrated  to  successfully  detect  leaking 
door  seals,  the  continued  use  of  that 
methodology  for  testing  under  the 
requirements  of  Option  B  will  not  cause  an 
increase  in  the  probability  of  a  leaking  air 
lock  door  seal  going  undetected.  Also,  since 
there  will  be  no  increase  in  the  rate  of 
occurence  [sic]  of  undetected  leakage  due  to 
the  continued  utilization  of  current  practices 
under  Option  B,  operation  of  the  facility  in 
accordance  with  the  second  group  of 
proposed  changes  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

3.  The  third  proposed  change  allows  the 
testing  frequency  for  the  Containment  4-inch 
purge  exhaust.  8-inch  purge  exhaust  and  12- 
inch  air  room  supply  valves  to  be  consistent 
with  other  10  CFR  50.  appendix  ).  Option  B, 
Type  C  test  intervals  and  is  supported  by 
Palisades  design,  historical  test  results  and 
other  required  testing.  This  would  allow  the 
test  interval  to  be  extended  to  a  maximum  of 
60  months  from  the  30  month  interval 
allowed  without  this  exception. 

The  change  in  risk  resulting  from  the  third 
proposed  change  is  essentially  the  same  as 
that  evaluated  by  the  NRC  in  the  rule  making 
process  for  implementing  the  Option  B  Type 
C  testing  requirements,  which  are 
characterized  in  NUREG-1493.  As  discussed 
under  change  1 ,  above,  the  NRC  concluded 
that  the  extension  of  test  intervals  as  allowed 
by  Option  B  for  Type  C  testing  would  lead 
to  only  minor  increases  in  potential  offsite 
dose  consequences.  These  increases  were 
found  to  be  acceptable.  The  third  proposed 
change  applies  this  longer  interval  to 
moderate  diameter  valves  in  the  containment 
purge  system.  That  longer  interval  would 
apply  to  these  valves,  without  the  proposed 
exception,  if  they  were  installed  as 
containment  isolation  valves  in  a  different 
system.  Furthermore,  the  8-inch  and  12-inch 
valves  are  effectively  leak  rate  tested  on  a  184 
day  frequency  as  part  of  their  required 
closure  verification.  Therefore,  the  proposed 
changes  will  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

4.  The  fourth  proposed  change  only 
extends  the  frequency  for  containment  air 
lock  door  interlock  testing.  The  proposed 
change  will  not  affect  any  parameters  or 
conditions  that  contribute  to  the  mitigation  of 
previously  evaluated  accidents.  Therefore, 
operation  of  the  facility  in  accordance  with 
the  fourth  proposed  change  would  not 
involve  a  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated. 

b.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

All  four  groups  of  proiK)sed  changes  deal 
exclusively  with  testing  of  features  related  to 
containment  isolation.  The  changes  only 
affect  testing  frequency  and  methodology. 
The  proposed  testing  methodologies  are 
acceptable  under  the  existing  Technical 
Specifications.  The  proposed  changes  would 
not  result  in  any  physical  alterations  to  the 
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plant  configuration,  no  new  equipment  is 
added,  no  equipment  interfaces  are  modified, 
no  changes  to  any  equipment's  function  or 
the  method  of  operating  the  equipment  are 
being  made.  As  the  proposed  changes  would 
not  change  the  design,  configuration  or 
operation  of  the  plant,  they  would  not  cause 
the  containment  leak  rate  testing  to  become 
^1  accident  initiator.  No  new  or  different 
kinds  of  accident  modes  are  created. 
Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

c.  Involve  a  significant  reduction  in  the 
margin  of  safety. 

All  four  groups  of  proposed  changes  deal 
eocclusively  with  testing  of  features  related  to 
containment  isolation.  The  changes  only 
affect  testing  frequency  and  methodology. 
The  proposed  testing  methodologies  are 
acceptable  under  the  existing  Technical 
Specifications.  None  of  the  devices  involved 
are  assumed  as  an  initiator  of  any  accident 
previously  evaluated.  The  proposed  changes 
only  affect  the  methodology  and  frequency  of 
Type  B  and  C  testing.  The  methods  for 
performing  the  tests  are  not  changed  from 
those  specified  in  existing  Technical 
Specifications.  The  proposed  performance 
based  approach,  provided  by  using  Option  B 
to  10  CFR  50,  Appendix  J,  would  continue 
to  ensure  that  the  containment  leakage  rates 
would  not  exceed  the  maximum  allowable 
leakage  rates  defined  in  the  Technical 
Specifications  and  assumed  in  the  accident 
analysis.  Therefore,  the  proposed  changes  do 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Anmas  T. 
Udrys,  Esquire,  Consumers  Energy 
Company,  212  West  Michigan  Avenue. 
Jackson,  Michigan  49201. 

NRC  Section  Chief:  Claudia  M.  Craig. 

Consumers  Energy  Company.  Docket 
No.  50-255,  Palisades  Plant,  Van  Buren 
County,  Michigan 

Date  of  amendment  request: 
December  7.  2000. 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  die  Technical  Specifications 
(TSs)  regarding  the  Limiting  Conditions 
for  Operation  (LCO)  for  the  containment 
cooling  systems  (LCO  3.6.6),  the 
component  cooling  water  system  (LCO 
3.7.7),  and  the  service  water  system 
(LCO  3.7.8)  to  be  similar  to  changes  to 
the  "Standard  Technical  Specifications, 
Combustion  Engineering  Plants," 
NUREG  1432,  Revision  1  (STS),  made 
by  the  Nuclear  Energy  Institute 
Technical  Specifications  Task  Force 


(TSTF)  change  number  325,  "Changes 
To  Structure  Of  [Emergency  Core 
Cooling  System]  ECCS — Operating 
LCO." 

Palisades  LCO  3.6.6.  "Containment 
Cooling  Systems,"  would  be  changed  as 
follows:  (1)  The  second  part  of  the 
Condition  A  description,  "AND — At 
least  100%  of  the  required  post  accident 
containment  cooling  capability 
available,"  would  be  deleted;  (2)  the 
wording  of  Condition  B  would  be 
revised  to  limit  its  application  to 
Condition  A;  and  (3)  the  wording 
removed  from  Condition  A  would  be 
made  into  a  new  condition.  Condition 
C,  which  would  read:  "Less  than  100% 
of  the  required  post-accident 
containment  cooling  capability 
available."  Required  Action  C.l,  "Enter 
LCO  3.0.3,"  and  its  completion  time, 
"Immediately,"  would  also  be  added. 
The  licensee  also  forwarded  related 
changes  to  the  TS  Bases. 

Palisades  LCO  3.7.7,  "Component 
Cooling  Water  [CCW)  System,"  would 
be  changed  as  follows:  (1)  The  second 
part  of  the  Condition  A  description, 
"AND— At  least  100%  of  the  required 
CCW  post  accident  capability 
available,"  would  be  deleted;  (2)  the 
wording  of  Condition  B  would  be 
revised  to  limit  its  application  to 
Condition  A;  and  (3)  the  wording 
removed  frt)m  Condition  A  would  be 
made  into  a  new  condition.  Condition 
C,  which  would  read:  "Less  than  100% 
of  the  required  post-accident  CCW 
capability  available."  Required  Action 
C.l,  "Enter  LCO  3.0.3,"  and  its 
completion  time,  "Immediately."  would 
also  be  added.  The  licensee  also 
forwarded  related  changes  to  the  TS 
Bases. 

Palisades  LCO  3.7.8,  "Service  Water 
System  [SWS]."  would  be  changed  as 
follows:  (1)  The  second  part  of  the 
Condition  A  description,  "AND — At 
least  100%  of  the  required  post  accident 
SWS  capability  available,"  would  be 
deleted;  (2)  the  wording  of  Condition  B 
would  be  revised  to  limit  its  application 
to  Condition  A;  and  (3)  the  wording 
removed  from  Condition  A  would  be 
made  into  a  new  condition.  Condition 
C,  which  would  read:  "Less  than  100% 
of  the  required  post-accident  SWS 
capability  available."  Required  Action 
C.l,  "Enter  LCO  3.0.3,"  and  its 
completion  time,  "Immediately,"  would 
also  be  added.  The  licensee  also 
forwarded  related  changes  to  the  TS 
Bases. 

Additional  changes  requested  in  the 
licensee's  application  dated  December 
7.  2000.  are  based  upon  other  TSTFs 
and  are  addressed  by  separate  Federal 
Register  notices. 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Changes  are  proposed  for  three  Palisades 
LCOs  structured  like  LCO  3.5.2  which 
emulate  changes  made  to  Standard  Technical 
Specifications,  Combustion  Engineering 
Plants,  NUREG  1432,  Rev.l  (STS)  by  TSTF 
325.  The  structure  of  LCOs  3.6.6,  3.7.7.  and 
3.7.8  has  been  rearranged  to  maintain 
Condition  A  in  effect  if  failures  should  occur 
which  reduce  available  fiow  to  less  than 
100%  of  the  required  cooling  capability  (that 
assumed  in  the  accident  analyses).  The 
resulting  requirements  are  those  intended 
when  the  LCOs  were  initially  constructed 
and  represent  the  way  the  LCO  Conditions 
are  being  applied.  Therefore  there  is  no 
change  in  intent  or  application  of  the  LCOs. 
In  the  case  where  inoperable  required 
components  reduce  available  cooling  below 
that  required,  and  a  subsequent  partial 
restoration  is  made  to  provide  100%  of  the 
required  cooling,  the  proposed  change  makes 
the  literal  requirements  more  conservative 
because  (with  the  proposed  arrangement)  the 
Completion  Time  for  Condition  A  would 
start  when  the  initial  inoperability  occurred 
rather  than  (with  literal  interpretation  of  the 
existing  arrangement)  when  Condition  A  was 
entered  after  the  partial  restoration.  •   •   * 

A.  [The  proposed  changes  would  not] 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

As  described  above,  the  proposed  changes 
correct  the  structure  of  the  subject  LCOs  to 
assure  their  correct  application.  There  is  no 
change  in  intent  or  in  the  way  the  LCOs  are 
actually  applied.  The  literal  (and 
unintended)  interpretation  of  the  existing 
LCO  structure  could,  under  some 
circumstances,  provide  longer  than  intended 
Completion  Times  for  restoration  of 
operability.  The  proposed  changes  only 
clarify  the  requirements  of  the  LCO  Required 
Actions.  Since  the  proposed  changes  affect 
neither  the  LCO  intent  nor  their  application, 
the  proposed  changes  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

B.  [The  proposed  changes  would  not] 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

As  described  above,  the  proposed  changes 
correct  the  structure  of  LCOs  3.6.6,  3.7.7.  and 
3.7.8  to  assure  their  correct  application. 
There  is  no  change  in  intent  or  in  the  way 
the  LCOs  are  actually  applied.  The  proposed 
changes  would  not  result  in  any  physical 
alterations  to  the  plant  configuration,  no  new 
equipment  is  added,  no  equipment  interfaces 
are  modified,  and  no  changes  to  any 
equipment's  function  or  the  method  of 
operating  the  equipment  are  being  made.  As 
the  proposed  changes  would  not  change  the 
design,  configuration  or  operation  of  the 
plant,  no  new  or  different  kinds  of  accident 
modes  are  created.  Therefore,  the  proposed 
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changes  do  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
previously  evaluated. 

C  (The  proposed  changes  would  not] 
involve  a  significant  reduction  in  a  margin  of 
safety 

As  described  above,  the  proposed  changes 
correct  the  structure  of  the  subject  LCDs  to 
assure  their  correct  application.  The 
proposed  changes  are  consistent  with  the 
changes  made  to  the  STS  by  TSTF  325.  There 
is  no  change  in  intent  or  in  the  way  the  IXXh 
are  actually  applied.  Therefore,  the  proposed 
changes  do  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Arunas  T. 
Udrys,  Esquire,  Consumers  Energy 
Company,  212  West  Michigan  Avenue, 
Jackson,  Michigan  49201. 

NRC  Section  Chief:  Qaudia  M.  Craig. 

Consumers  Energy  Company,  Docket 
No.  50-255,  Palisades  Plant,  Van  Buren 
County,  Michigan 

Date  of  amendment  request: 
December  7.  2000. 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  die  Technical  Specifications 
(TSs)  in  accordance  with  changes  to  the 
"Standard  Technical  Specifications, 
Combustion  Engineering  Plants," 
NUREG  1432.  Revision  1.  made  by  the 
Nuclear  Energy  Institute  Technical 
Specifications  Task  Force  (TSTF) 
change  nimiber  258,  Revision  4.  TSTF 
258  addresses  changes  to  various 
Administrative  Controls  TSs.  The 
licensee  proposes  the  following  four 
changes  to  the  Palisades  TSs: 

(1)  In  section  5.2,  "Organization," 
Palisades  TS  Section  5.5.2e  would  be 
revised  by  deleting  the  specific  detail  of 
working  hour  limitations  (i.e., 
administrative  procedures  are  used  to 
control  working  hours). 

(2)  Also  in  Section  5.2,  TS  Section 
5.5.2g  would  be  revised  by  deleting  the 
title  for  the  "Shift  Technical  Advisor" 
position  and  by  clarifying  the 
requirements  for  that  position. 

(3)  In  TS  Section  5.5.4.  "Radioactive 
Effluent  Controls  Program,"  sections 
5.5.4b,  5.5.4e.  and  5.5.4h  would  be 
revised  to  be  consistent  with  10  CFR 
part  20. 

(4)  TS  Section  5.7,  "High  Radiation 
Area,"  would  be  revised  to  be  consistent 
with  10  CFR  Part  20.1601(c)  (i.e.,  the 
existing  TS  would  be  completely 
replaced  by  Insert  F  from  TSTF  258). 


Additional  changes  requested  in  the 
licensee's  application  dated  December 
7.  2000,  are  based  upon  other  TSTFs 
and  are  addressed  by  separate  Federal 
Rrauter  notices. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

A.  [The  proposed  changes  would  not] 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

All  four  proposed  changes  deal  exclusively 
with  Administrative  Controls.  The  changes 
only  affect  the  details  of  controls  placed  on 
the  plant  staff  and  their  working  conditions. 
The  proposed  controls  are  consistent  with 
the  requirements  approved  for  STS.  None  of 
the  controls  involved  are  assiuned  to  be 
associated  with  any  initiator  of.  or  any 
mitigating  equipment  or  mitigation  actions 
for  any  accident  previously  evaluated. 
Therefore,  the  proposed  changes  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

B.  (The  proposed  changes  would  not] 
create  the  possibility  of  a  new  or  different 
kind  of  accident  &t>m  any  previously 
evaluated. 

All  four  proposed  changes  deal  exclusively 
with  Administrative  Controls.  The  changes 
only  affect  the  details  of  controls  placed  on 
the  plant  staff  and  their  working  conditions. 
The  proposed  controls  are  consistent  with 
the  requirements  approved  for  STS.  The 
proposed  changes  would  not  result  in  any 
physical  alterations  to  the  plant 
configtvation,  no  new  equipment  is  added, 
no  equipment  interfaces  are  modified,  no 
changes  to  any  equipment's  function  or  the 
method  of  operating  the  equipment  are  being 
made.  As  the  proposed  changes  would  not 
change  the  design,  configuration  or  operation 
of  the  plant,  no  new  or  different  kinds  of 
accident  modes  are  created.  Therefore,  the 
proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  6t>m  any  previously  evaluated. 

C.  (The  proposed  changes  would  not] 
involve  a  significant  reduction  in  a  margin  of 
saiiety. 

All  four  proposed  changes  deal  exclusively 
with  Administrative  Controls.  The  changes 
only  affect  the  details  of  controls  placed  on 
the  plant  staff  and  their  working  conditions. 
The  proposed  controls  are  consistent  with 
the  requirements  approved  for  STS.  None  of 
the  controls  involved  are  assiuned  to  be 
associated  with  any  initiator  of,  or  any 
mitigating  equipment  or  mitigation  actions 
for  any  accident  previously  evaluated. 
Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 


proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Arunas  T. 
Udrys,  Esquire,  Consumers  Energy 
Company,  212  West  Michigan  Avenue, 
Jackson,  Michigan  49201. 

NRC  Section  Chief:  Claudia  M.  Craig. 

Consumers  Energy  Company,  Docket 
No.  50-255,  Palisades  Plant,  Van  Buren 
County.  Michigan 

Date  of  amendment  request: 
December  7,  2000. 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  die  Technical  Specifications 
(TSs)  in  accordance  with  changes  to  the 
"Standard  Technical  Specifications, 
Combustion  Engineering  Plants," 
NUREG  1432,  Revision  1  (STS),  made 
by  the  Nuclear  Energy  Institute 
Technical  Specifications  Task  Force 
(TSTF)  change  number  287, 
"Allowances  For  Breach  Of  The  Control 
Room  Envelope,"  Revision  5. 
Specifically,  a  note  would  be  added 
modifying  TS  section  3.7.10,  "Control 
Room  Ventilation  (CRV)  Filtration,"  to 
allow  the  control  room  boundary  to  be 
opened  intermittently  under 
administrative  control,  and  a  new 
condition  (Condition  B)  would  be  added 
to  the  Action  table  for  TS  section  3.7.10 
to  allow  24  hours  to  restore  an 
inoperable  control  room  boimdary.  A 
required  Action  (B.l)  would  also  be 
added  requiring  certain  preplanned 
actions  to  be  initiated  immediately  upon 
discovery  that  the  containment 
envelope  is  inoperable.  The  subsequent 
conditions  and  required  actions  would 
be  renumbered  accordingly  and 
supporting  editorial  changes  would  be 
made  to  the  descriptions  for  Conditions 
B  and  E  (to  be  renumbered  cis 
Conditions  C  and  F).  The  licensee  also 
forwarded  related  changes  to  the  Bases 
for  TS  section  3.7.10. 

Additionally,  a  correction  would  be 
made  to  the  Action  table  for  TS  Section 
3.7.10  by  restoring  Required  Action  D.2 
(to  be  renumbered  to  E.2),  which  was 
inadvertently  omitted  during  the  prior 
issuance  of  the  Palisades  Improved  TSs 
by  Amendment  No.  189. 

Additional  changes  requested  in  the 
licensee's  application  dated  December 
7,  2000,  are  based  upon  other  TSTFs 
and  are  addressed  by  separate  Federal 
Register  notices. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 
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A.  (The  proposed  changes  would  not] 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  changes  deal  exclusively 
with  allowances  to  temporarily  deviate  from 
the  [Limiting  Condition  for  Operation]  LCO 
3.7.10  requirement  (established  by 
[Surveillance  Requirement]  SR  3.7.10.4)  for 
the  control  room  boundary  to  be  sufficiently 
air  tight  to  maintain  0.125  inches  of  water 
differential  when  the  ventilation  system  is  in 
the  emergency  mode  of  operation.  The 
proposed  controls  are  consistent  with  the 
requirements  approved  for  STS.  None  of  the 
controls  involved  are  assumed  to  be 
associated  with  any  assumed  initiator  of  any 
accident  previously  evaluated. 

The  proposed  changes  do  allow  temporary 
(up  to  24  hours)  relaxation  of  controls  put  in 
place  to  protect  the  ojierators  from  accidental 
releases  of  particulate  radioactive  materials. 
The  utilization  of  this  temporary  allowance 
is  expected  to  be  infrequent,  and  the  controls 
required  when  this  allowance  is  utilized 
maintain  the  intended  radiological  protection 
for  the  operators  in  the  control  room  areas. 
Since  the  protection  of  the  operators  in  the 
control  room  areas  will  be  provided  by 
alternate  means  during  the  exercising  of 
these  allowances,  there  will  be  no  effect  on 
their  perceived  abilities  to  mitigate  the 
consequences  of  an  accident. 

Therefore,  operation  of  the  facility  in 
accordance  with  the  proposed  changes  will 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

B.  [The  proposed  changes  would  not] 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

The  proposed  changes  deal  exclusively 
with  an  allowance  to  temporarily  provide 
radiological  protection  within  the  control 
room  boundary  by  alternative  means.  The 
proposed  controls  are  consistent  with  the 
requirements  approved  for  STS.  The 
proposed  changes  would  not  result  in  any 
physical  alterations  to  the  operating  plant 
systems,  no  new  equipment  is  added,  no 
equipment  interfaces  are  modified,  no 
changes  to  any  equipment's  function  or  the 
method  of  operating  the  power  generation  or 
accident  mitigating  equipment  are  being 
made.  As  the  proposed  changes  would  not 
change  the  design,  configuration  or  operation 
of  the  plant,  no  new  or  different  kinds  of 
accident  modes  are  created.  Therefore,  the 
proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

C.  (The  proposed  changes  would  not] 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  proposed  changes  deal  exclusively 
with  an  allowance  to  temporarily  provide 
radiological  protection  within  the  control 
room  boundary  by  alternative  means.  The 
proposed  controls  are  consistent  with  the 
requirements  approved  for  STS.  None  of  the 
controls  involved  are  assumed  to  be 
associated  with  any  initiator  of  or  any 
mitigating  equipment  or  mitigation  actions 
for  any  accident  previously  evaluated. 
Therefore,  the  proposed  changes  do  not 


involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Arunas  T. 
Udrys,  Esquire,  Consumers  Energy 
Company,  212  West  Michigan  Avenue, 
Jackson,  Michigan  49201. 

NRC  Section  Chief:  Claudia  M.  Craig. 

Consumers  Energy  Company,  Docket 
No.  50-255,  Palisades  Plant,  Van  Buren 
County,  Michigan 

Date  of  amendment  request: 
December  8,  2000. 

Description  of  amendment  request: 
The  proposed  amendment  would  delete 
requirements  from  the  Technical 
Specifications  (TSs)  (and,  as  applicable, 
other  elements  of  the  licensing  bases)  to 
maintain  a  post  accident  sampling 
system  (PASS).  Licensees  were 
generally  required  to  implement  PASS 
upgrades  as  described  in  NUREG-0737. 
"Qarification  of  TMI  [Three  Mile 
Island]  Action  Plan  Requirements."  and 
Regulatory  Guide  1.97, 
"Instrumentation  for  Light- Water- 
Cooled  Nuclear  Power  Plants  to  Assess 
Plant  and  Environs  Conditions  During 
and  Following  an  Accident." 
Implementation  of  these  upgrades  was 
an  outcome  of  the  lessons  learned  from 
the  accident  that  occurred  at  TMI.  Unit 
2.  Requirements  related  to  PASS  were 
imposed  by  Order  for  many  facilities 
and  were  added  to  or  included  in  the 
TSs  for  nuclear  power  reactors  currently 
licensed  to  operate.  Lessons  learned  and 
improvements  implemented  over  the 
last  20  years  have  shown  that  the 
information  obtained  from  PASS  can  be 
readily  obtained  through  other  means  or 
is  of  little  use  in  the  assessment  and 
mitigation  of  accident  conditions. 

The  NRC  staff  issued  a  notice  of 
opportunity  for  comment  in  the  Federal 
Register  on  August  11,  2000  (65  FR 
49271).  on  possible  amendments  to 
eliminate  PASS,  including  a  model 
safety  evaluation  and  model  no 
significant  hazards  consideration 
(NSHC)  determination,  using  the 
consolidated  line  item  improvement 
process.  The  NRC  staff  subsequently 
issued  a  notice  of  availability  of  the 
models  for  referencing  in  license 
amendment  applications  in  the  Federal 
Register  on  October  31.  2000  (65  FR 
65018).  The  licensee  affirmed  the 
applicability  of  the  following  NSHC 
determination  in  its  application  dated 
December  8.  2000. 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  an 
analysis  of  the  issue  of  no  significant 
hazards  consideration  is  presented 
below: 

Criterion  1 — The  Proposed  Change  Does 
Not  Involve  a  Significant  Increase  in  the 
Probability  or  Consequences  of  an  Accident 
Previously  Evaluated. 

The  PASS  was  originally  designed  to 
perform  many  sampling  and  analysis 
functions.  These  functions  were  designed 
and  intended  to  be  used  in  post  accident 
situations  and  were  put  into  place  as  a  result 
of  the  TMI-2  accident.  The  specific  intent  of 
the  PASS  was  to  provide  a  system  that  has 
the  capability  to  obtain  and  analyze  samples 
of  plant  fluids  containing  potentially  hi^ 
levels  of  radioactivity,  without  excMding 
plant  personnel  radiation  exposure  limits. 
Analytical  results  of  these  samples  would  be 
used  largely  for  verification  purposes  in 
aiding  the  plant  staff  in  assessing  the  extent 
of  core  damage  and  subsequent  offsite 
radiological  dose  projections.  The  system 
was  not  intended  to  and  does  not  serve  a 
function  for  preventing  accidents  and  its 
elimination  would  not  affect  the  probability 
of  accidents  previously  evaluated. 

In  the  20  years  since  the  TMI-2  accident 
and  the  consequential  promulgation  of  post 
accident  sampling  requirements,  ofterating 
experience  has  demonstrated  that  a  PASS 
provides  little  actual  benefit  to  post  accident 
mitigation.  Past  experience  has  indicated  that 
there  exists  in-plant  instrumentation  and 
methodologies  available  in  lieu  of  a  PASS  for 
collecting  and  assimilating  information 
needed  to  assess  core  damage  following  an 
accident.  Furthermore,  the  implementation  of 
Severe  Accident  Management  Guidance 
(SAMG)  emphasizes  accident  management 
strategies  based  on  in-plant  instnmients. 
These  strategies  provide  guidance  to  the 
plant  staff  for  mitigation  and  recovery  from 
a  severe  accident.  Based  on  current  severe 
accident  management  strategies  jmd 
guidelines,  it  is  determined  that  the  PASS 
provides  little  benefit  to  the  plant  staff  in 
coping  with  an  accident. 

The  regulatory  requirements  for  the  PASS 
can  be  eliminated  without  degrading  the 
plant  emei^ency  response.  The  emergency 
response,  in  this  sense,  refers  to  the 
methodologies  used  in  ascertaining  the 
condition  of  the  reactor  core,  mitigating  the 
consequences  of  an  accident,  assessing  and 
projecting  offsite  releases  of  radioactivity, 
and  establishing  protective  action 
recommendations  to  be  communicated  to 
offsite  authorities.  The  elimination  of  the 
PASS  will  not  prevent  an  accident 
management  strategy  that  meets  the  initial 
intent  of  the  post-TMI-2  accident  guidance 
through  the  use  of  the  SAMGs.  the 
emergency  plan  (EP).  the  emergency 
operating  procedures  (EOP).  and  site  survey 
monitoring  that  support  modification  of 
emergency  plan  protective  action 
recommendations  (PARs). 

Therefore,  the  elimination  of  PASS 
requirements  from  Technical  Specifications 
(TS)  (and  other  elements  of  the  licensing 
bases)  does  not  involve  a  significant  increase 
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in  the  consequences  of  any  accident 
previously  evaluated. 

Criterion  2 — The  Proposed  Change  Does 
Not  Create  the  Possibility  of  a  New  or 
Different  Kind  of  Accident  firom  any 
Previously  Evaluated. 

The  elimination  of  PASS  related 
requirements  will  not  result  in  any  failure 
mode  not  previously  analyzed.  The  PASS 
was  intended  to  allow  for  verification  of  the 
extent  of  reactor  core  damage  and  also  to 
provide  an  input  to  offsite  dose  projection 
calculations.  The  PASS  is  not  considered  an 
accident  precursor,  nor  does  its  existence  or 
elimination  have  any  adverse  impact  on  the 
pre-accident  state  of  the  reactor  core  or  post 
accident  conRnement  of  radionuclides 
within  the  containment  building. 

Therefore,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

Criterion  3 — The  Proposed  Change  Does 
Not  Involve  a  Significant  Reduction  in  the 
Margin  of  Safety. 

The  elimination  of  the  PASS,  in  light  of 
existing  plant  equipment,  instrumentation, 
procedures,  and  programs  that  provide 
effective  mitigation  of  and  recovery  from 
reactor  accidents,  results  in  a  neutral  impact 
to  the  margin  of  safety.  Methodologies  that 
are  not  reliant  on  PASS  are  designed  to 
provide  rapid  assessment  of  current  reactor 
core  conditions  and  the  direction  of 
degradation  while  effectively  responding  to 
the  event  in  order  to  mitigate  the 
consequences  of  the  accident.  The  use  of  a 
PASS  is  redundant  and  does  not  provide 
quick  recognition  of  core  events  or  rapid 
response  to  events  in  progress.  The  intent  of 
the  requirements  established  as  a  result  of  the 
TMI-2  accident  can  be  adequately  met 
without  reliance  on  a  PASS. 

Therefore,  this  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

Based  upon  the  reasoning  presented  above 
and  the  previous  discussion  of  the 
amendment  request,  the  requested  change 
does  not  involve  a  significant  hazards 
consideration. 

The  NRC  staff  proposes  to  determine 
that  the  amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Arunas  T. 
Udrys,  Esquire,  Consumers  Energy 
Company.  212  West  Michigan  Avenue. 
Jackson,  Michigan  49201. 

NRC  Section  Chief:  Claudia  M.  Craig. 

Entergy  Operations,  Inc.,  System  Energy 
Resources,  Inc.,  South  Mississippi 
Electric  Power  Association,  and  Entergy 
Mississippi,  Inc.,  Docket  No.  50-416, 
Grand  Gulf  Nuclear  Station,  Unit  1, 
Claiborne  County,  Mississippi 

Date  of  amendment  request:  October 
24,  2000. 

Description  of  amendment  request: 
Entergy  Operations,  Inc.  is  proposing 
that  the  Grand  Gulf  Nuclear  Station 
(GGNS)  Operating  License  be  amended 
to  revise  the  GGNS  Technical 
Specifications  (TSs),  which  govern  the 
lube  oil  inventories  for  the  Division  I,  II, 


and  III  Emergency  Diesel  Generators 
(EDGs).  The  change  would  increase  the 
lube  oil  inventories  specified  in  TS  3.8.3 
to  ensure  continued  operation  of  the 
EDGs  under  post-accident  conditions, 
and  provide  additional  margin  in  lube 
oil  consumption  calculations.  The  TS 
change  would  account  for  potential 
increases  in  EDG  lube  oil  consumption 
rates  which  exceed  the  nominal 
consumption  rates  originally  used  to 
determine  EDG  lube  oil  requirements  to 
support  seven  days  of  EDG  operation  at 
rated  load  conditions. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  operation  of  the  facility  in 
actxirdance  with  this  proposed  change 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

The  purpose  of  the  emergency  diesel 
generators  is  to  mitigate  the  consequences  of 
analyzed  accidents.  Emergency  Diesel  Engine 
inoperability  or  loss  of  capability  has  no 
effect  on  the  probability  of  any  analyzed 
accident.  The  reason  for  this  change  is  to 
provide  added  assurance  that  the  engines 
perform  per  the  design  requirements  and 
therefore  the  consequences  of  an  accident 
previously  evaluated  are  not  increased. 

The  purptose  of  the  requested  change  is  to 
regain  margin  in  the  lube  oil  consumption 
calculations,  such  that,  if  increases  in 
consumption  should  occiu  in  the  future. 
Technical  Specifications  requirements  will 
still  ensure  operability  of  the  Diesel 
Generators.  IJesign  Engineering  has  basically 
taken  the  vendor's  specified  consumption 
rate  and  doubled  that  value  to  ensure  that  the 
newly  calculated  inventory  limit  will  bound 
any  potential  consumption  rate  Increases. 

Current  calculations  using  as  found 
consumption  rates  have  shown  that  the 
limiting  sump  volume  is  on  Division  III 
engines  and  that  there  is  minimal  margin  left 
between  the  actual  volume  and  the 
calculated  volume  needed.  Therefore,  there  is 
a  need  for  an  external  dedicated  storage  skid, 
which  is  the  only  physical  change  to  the 
plant  necessary  to  support  this  change 
request.  The  current  licensing  basis 
recognizes  that  make-up  oil  may  be  required 
at  some  point  during  a  design  basis  event. 
The  current  Bases  for  Technical  Specification 
3.8.3  LCO  provides  this  recognition. 

Given  the  stated  purpose  and  no  need  for 
changes  to  installed  plant  structures,  (other 
than  addition  of  a  new  Div|ision]  III  lube  oil 
storage  skid)  systems,  or  components  there 
will  be  no  significant  changes  to  the 
operation  of  the  facility.  Therefore,  this 
change  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  any  accident  previously  evaluated. 

2.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change  create 
the  possibility  of  a  new  or  different  ^nd  of 


accident  fix)m  any  accident  previously 
evaluated? 

The  purpose  of  the  emergency  diesel 
generators  is  to  mitigate  the  consequences  of 
analyzed  accidents;  the  engines  are  not 
accident  initiating.  Emergency  Diesel  Engine 
ino[>erability  or  loss  of  capability  cannot 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated.  The  reason  for  this 
change  is  to  provide  added  assurance  that  tHe 
engines  perform  per  the  design  requirements. 

The  Diesel  Engine  Lubricating  System 
(DELS)  design  and  operation  is  unaffected  by 
his  change.  Recognizing  the  need  for  having 
a  make-up  inventory  and  staging  a  volume 
readily  accessible  to  the  operator  will 
enhance  the  operator's  ability  to  maintain  DG 
[Diesel  Generator)  ofterable.  Design 
Engineering  has  performed  appropriate  fire 
hazards  reviews  and  seismic  II/l  reviews  to 
assure  compliance  with  current  design 
requirements. 

Therefore,  this  changp  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

3.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  reduction  in  a  margin  of 
safety? 

The  current  licensing  basis  requires  that 
the  DELS  provide  seven  days  of  Diesel 
Generator  operation  under  specified  load 
conditions.  This  basis  was  substantiated  via 
calculation  using  vendor  supplied 
consumption  rates  of  1.21  (Div(ision)  I  and  U) 
and  0.6  (Div(ision)  III)  gallons  per  hour.  The 
current  basis  recognizes  that  make-up  oil 
may  be  required  at  some  point  during  a 
design  basis  event.  To  ensure  this  basis  is 
valid  for  futiue  operations.  Design 
Engineering  has  recalculated  the  required 
inventories  based  on  a  more  conservative 
consumption  rate.  This  change  will  ensure 
that  sufficient  lube  oil  is  readily  available  to 
support  the  extended  run  times  under  post 
accident  conditions.  Therefore,  this  change 
does  not  involve  a  significant  reduction  in 
the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Nicholas  S. 
Re)molds,  Esquire,  Winston  and  Strawn, 
1400  L  Street,  NW.,  12th  Floor, 
Washington,  DC  20005-3502. 

NRC  Section  Chief:  Robert  A.  Gramm. 

FirstEnergy  Nuclear  Operating 
Company,  et  al..  Docket  No.  50-334, 
Beaver  Valley  Power  Station,  Unit  No.  1, 
Shippingport,  Pennsylvania 

Date  of  amendment  request: 
December  21,  2000. 

Description  of  amendment  request: 
The  amendment  request  proposes  to 
delete  the  Steam/Feedwater  Flow 
Mismatch  coincident  with  Low  Steam 
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Generator  (SG)  Water  Level  reactor  trip 
from  the  technical  specifications.  The 
Steam/Feedwater  Flow  Mismatch 
coincident  with  Low  SG  Water  Level 
reactor  trip  was  included  in  the  Unit  1 
design  in  order  to  meet  regulatory 
requirements  regarding  potentially 
adverse  control  and  protection  system 
interactions.  The  amendment  request 
proposes  to  take  credit  for  the  SG  Level 
Median  Selector  Switch  (MSS)  installed 
in  1997  to  meet  these  requirements.  The 
MSS  eliminates  the  potential  for  an 
adverse  control  and  protection  system 
interaction  and,  therefore,  eliminates 
the  design  requirement  for  the  Steam/ 
Feedwater  Flow  Mismatch  and  Low  SG 
Level  reactor  trip.  Appropriate  changes 
to  the  Bases  are  also  included  in  the 
amendment  request. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  amendment  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  initiating  conditions  and 
assumptions  for  accidents  described  in  the 
Updated  Final  Safety  Analys[i]s  Report 
remain  as  previously  analyzed.  The  proposed 
change  does  not  introduce  a  new  accident 
initiator  nor  does  it  introduce  changes  to  any 
existing  accident  initiators  or  scenarios 
described  in  the  Updated  Final  Safety 
Analys[i]s  Report.  The  Steam/Feedwater 
Flow  Mismatch  and  Low  Steam  Generator 
Water  Level  reactor  trip  is  not  credited  for 
accident  mitigation  in  any  accident  analyses 
described  in  the  Updated  Final  Safety 
Analyslijs  Report.  The  Steam/Feedwater 
Flow  Mismatch  and  Low  Steam  Generator 
Water  Level  trip  was  designed  to  meet  the 
control  and  protection  systems  interaction 
criteria  of  the  Institute  of  Electric  and 
Electronic  Engineers  Standard  279.  The 
Median  Selector  Switch  prevents  adverse 
control  and  protection  system  interaction 
such  that  it  replaces  the  need  for  the  Steam/ 
Feedwater  Flow  Mismatch  and  Low  Steam 
Generator  Water  Level  reactor  trip  and 
satisfies  the  Institute  of  Electric  and 
Electronic  Engineers  Standard  279 
requirements.  As  such,  the  affected  control 
and  protection  systems  will  continue  to 
perform  their  required  functions  without 
adverse  interaction  and  the  capability  to  shut 
down  the  reactor  when  required  on  Low-Low 
Steam  Generator  water  level  to  mitigate  an 
accident  previously  evaluated  is  unaffected. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

I  j  The  proposed  change  does  not  create  the 
'possibility  of  a  new  or  different  kind  of 
accident  frt)m  any  accident  previously 
Avaluated.  The  substitution  of  the  Median 


Selector  Switch  for  the  Steam/Feedwater 
Flow  Mismatch  and  Low  Steam  Generator 
Water  Level  trip  will  not  introduce  any  new 
failure  modes  to  the  required  protection 
functions.  The  Median  Selector  Switch  only 
interacts  with  the  feedwater  control  system 
and  the  Steam  Generator  Water  Level  Low- 
Low  protection  function  is  not  affected  by 
this  change.  Isolation  devices  in  the  Median 
Selector  Switch  circuitry  ensure  that  the 
Steam  Generator  Water  Level  Low-Low 
protection  function  is  not  affected.  The 
Median  Selector  Switch  is  designed  to  reduce 
the  frequency  of  system  failures  through 
utilization  of  highly  reliable  components  in 
a  design  that  relies  on  a  minimum  of 
additional  equipment.  Components  utilized 
in  the  Median  Selector  Switch  are  of  a 
quality  consistent  with  low  failure  rates  and 
minimum  maintenance  requirements,  and 
conform  to  protection  system  requirements. 
Furthermore,  the  design  provides  the 
capability  for  complete  unit  testing  that 
provides  unambiguous  determination  of 
credible  system  failures.  It  is  through  these 
features  that  the  overall  design  of  the  Median 
Selector  Switch  minimizes  the  occurrence  of 
undetected  failures  that  may  exist  between 
test  intervals.  Additionally,  the  reliability  of 
the  Median  Selector  Switch  has  been  shovtm 
by  Unit  2  operating  experience  to  be 
acceptable. 

3.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  margin  of  safety  depends  on  the 
maintenance  of  specific  operating  parameters 
and  systems  within  design  requirements  and 
safety  analysis  assumptions. 

The  proposed  amendment  does  not  involve 
revisions  to  any  safety  limits  or  safety  system 
setting  that  would  adversely  impact  plant 
safety.  The  proposed  amendment  does  not 
alter  the  functional  capabilities  assumed  in  a 
safety  analysis  for  any  system,  structure,  or 
component  important  to  the  mitigation  and 
control  of  design  bases  accident  conditions 
within  the  facifity.  Nor  does  this  amendment 
revise  any  parameters  or  operating 
restrictions  that  are  assumptions  of  a  design 
basis  accident.  In  addition,  the  profxtsed 
amendment  does  not  affect  the  ability  of 
safety  systems  to  ensure  that  the  facility  can 
be  placed  and  maintained  in  a  shutdown 
condition  for  extended  periods  of  time. 

The  ability  of  the  Steam  Generator  Water 
Level  Low-Low  reactor  trip  function  credited 
in  the  safety  analysis  to  protect  against  a 
sudden  loss  of  heat  sink  event  is  not  affected 
by  the  proposed  change.  Since  the  Steam 
Generator  Low-Low  Level  trip  provides 
complete  protection  for  all  accident 
transients  that  result  in  low  steam  generator 
level,  eliminating  the  Steam/Feedwater  Flow 
Mismatch  and  Low  Steam  Generator  Water 
Level  trip  will  not  change  any  safety  analysis 
conclusion  for  any  analyzed  accident 
described  in  the  Updated  Final  Safety 
Analys[i)s  Report. 

The  Median  Selector  Switch  prevents 
adverse  control  and  protection  system 
interaction  such  that  it  replaces  the  need  for 
the  Steam/Feedwater  Flow  Mismatch  and 
low  Steam  Generator  Water  Level  reactor  trip 
and  satisfies  the  Institute  of  Electric  and 
Electronic  Engineers  Standard  279 
requirements.  The  proposed  change  will 


enhance  safe  operation  since  the  Steam/ 
Feedwater  Flow  Mismatch  and  Low  Steam 
Generator  Water  Level  trip  function  removal 
decreases  the  challenges  to  the  plant  safety 
systems,  decreases  the  plant  surveillance/ 
maintenance  activity,  and  reduces  the  plant 
complexity;  all  resulting  in  a  reduction  in  the 
potential  for  unnecessary  plant  transients. 
The  technical  specifications  continue  to 
assure  the  applicable  operating  parameters 
and  systems  are  maintained  within  the 
design  requirements  and  safety  analysis 
assumptions.  Therefore,  the  elimination  of 
this  trip  function  will  not  result  in  a 
significant  reduction  in  the  margin  of  safety 
as  defined  in  the  Updated  Final  Safety 
Analyslijs  Report  or  technical  sf»ecification8. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  Licensee:  Mary  O'Reilly, 
FirstEnergy  Nuclear  Operating 
Company,  FirstEnergy  Corporation,  76 
South  Main  Street,  Akron,  OH  44308. 

NRC  Section  Chief:  Marsha 
Gamberoni. 

Indiana  Michigan  Power  Company, 
Docket  No.  50-315,  Donald  C.  Cook 
Nuclear  Plant,  Unit  1,  Berrien  County, 
Michigan 

Date  of  amendment  request:  January 
2,  2001. 

Description  of  amendment  requests: 
The  proposed  amendment  would  revise 
Technical  Specifications  (TS)  3/4.6.2.2.a 
for  the  Unit  1  spray  additive  tank  to 
require  a  contained  volume  between 
4000  and  4600  gallons  of  between  30 
and  34  percent  by  weight  sodium 
hydroxide  (NaOH)  solution.  In  addition, 
the  proposed  amendment  would  make 
foin  types  of  format  changes  to  the 
revised  Unit  1  page: 

1.  Reformat  me  neader  to  include 
numbered  first  and  second  tier  TS 
section  titles  and  a  full-width  single  line 
to  separate  the  header  section  titles  from 
the  page  text. 

2.  Reformat  the  footer  to  include 
"COOK  NUCLEAR  PLANT— UNTTl"  on 
the  left  side  of  the  page,  "Page  (page 
number)"  center  page,  "AMENDMENT 
(past  amendment  numbers,  with 
strikethrough,  and  ending  with  the 
current  amendment  number)"  on  the 
right  side,  and  a  full-width  single  line 
to  separate  the  footer  fiom  the  page  text. 

3.  Delete  the  double  lines  under 
"LIMITING  CONDITION  FOR 
OPERATION"  and  "SURVEILLANCE 
REQUIREMENTS." 

4.  Fully  justify  the  text  and  change  the 
font. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
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As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  change  involve  a  significant 
increase  in  the  probabihty  of  occurrence  or 
consequences  of  an  accident  previously 
evaluated? 

Adding  a  maximiun  limit  for  the  allowed 
contained  volume  and  [sodium  hydroxide] 
NaOH  concentration  for  the  spray  additive 
tanlc  does  not  increase  the  probability  of 
occurrence  of  any  accident.  The  spray 
additive  system  cannot  initiate  any 
previously  analyzed  accident.  The  proposed 
changes  ensure  that  the  spray  additive 
system  and  the  associated  containment  spray 
system  can  perform  the  accident  mitigation 
functions  required  during  a  (loss-of-coolant 
accident]  LOCA  or  [main  steam  line  break] 
MSLB  event.  This  action  does  not  affect  the 
initiating  frequency  of  a  LOCA  or  MSLB 
event.  Therefore,  the  proposed  changes  do 
not  increase  the  probability  of  an  accident 
previously  evaluated. 

The  accidents  previously  evaluated  in 
Chapter  14  of  the  Updated  Final  Safety 
Analysis  Report  that  are  possibly  affected  by 
operation  of  the  spray  additive  system  are  a 
loss-of-coolant  accident  (LOCA)  and  a  main 
steam  line  breali  (MSLB).  These  postulated 
accidents  are  expected  to  result  in  a 
containment  spray  signal,  which  then  results 
in  the  automatic  starting  of  the  containment 
spray  pumps  and  the  opening  of  the  valves 
associated  with  the  spray  additive  system. 
The  spray  additive  system  adds  NaOH  to  the 
containment  spray  water  being  supplied  from 
the  refueling  water  storage  tank  (RWST)  to 
adjust  the  pH  of  the  containment  spray  and 
containment  recirculation  siunp  solutions. 

Following  a  LOCA,  the  containment  spray 
water  becomes  mixed  in  the  containment 
recirculation  sump  with  ice  melt  from  the  ice 
condenser,  reactor  coolant  frxim  the  reactor 
coolant  system  (RCS),  water  being  injected  to 
the  RCS  from  the  safety  injection 
accimiulators,  and  water  being  injected  to  the 
RCS  from  the  RWST  by  the  emergency  core 
cooling  system.  Following  a  MSLB,  the 
containment  spray  water  becomes  mixed  in 
the  containment  recirculation  sump  with  ice 
melt  from  the  ice  condenser  and  the 
secondary  coolant  released  from  the  ruptured 
steam  line. 

The  existing  minimum  and  proposed 
maximum  limits  for  the  contained  volume 
and  NaOH  concentration  for  the  spray 
additive  tank  ensure  a  pH  value  of  between 
7.6  and  9.5  for  the  solution  recirculated 
within  containment  after  a  LOCA.  This  pH 
band  minimizes  the  evolution  of  iodine  from 
the  containment  recirculation  sump,  and 
minimizes  the  effect  of  chloride  and  caustic 
stress  corrosion  on  mechanical  systems  and 
components.  An  increase  in  pH  value  to  at 
least  7.0  in  the  containment  recirculation 
sump  during  the  recirculation  phase 
following  a  LOCA  is  consistent  with  the 
iodine  retention  assumptions  of  the  accident 
analyses.  Therefore,  the  consequences  of  a 
LOCA  remain  unchanged  by  the  proposed 
changes.  For  a  MSLB,  there  is  no  increase  in 
consequences  since  the  containment  spray 


system  and  containment  recirculation  sump 
are  not  credited  for  removal  and  retention  of 
Hssion  products  from  the  containment 
atmosphere. 

The  analyses  for  determining  hydrogen 
generation  following  a  large  break  LOCA 
assume  a  specific  pH  time-deptendent  profile 
for  the  containment  spray  and  containment 
recirculation  sump  solutions.  The  existing 
minimum  and  proposed  maximum  limits  for 
the  contained  volume  and  NaOH 
concentration  for  the  spray  additive  tank  do 
not  result  in  an  increase  in  the  previously 
predicted  hydrogen  generation  rates. 
Therefore,  the  current  hydrogen  generation 
analyses  remain  bounding. 

For  both  LOCA  and  MSLB  evenU.  the 
existing  minimum  and  proposed  maximum 
limits  for  the  contained  volume  and  NaOH 
concentration  for  the  spray  additive  tank 
ensure  that  the  pH  of  the  containment  spray 
solution  is  within  the  bounds  used  in 
evaluations  for  environmental  qualification 
of  required  equipment. 

Therefore,  ihe  proposed  changes  cannot 
increase  the  probabiUty  of  occurrence  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

Adding  a  maximum  allowed  contained 
volume  and  NaOH  concentration  for  the 
spray  additive  tank  does  not  create  the 
possibility  of  an  accident  of  a  new  or 
different  type  than  any  previously  evaluated. 
The  proposed  changes  ensure  that  the  spray 
additive  system,  and  the  associated 
containment  spray  system,  can  pierfonn  the 
required  accident  mitigation  functions  during 
a  LOCA  or  MSLB  event.  There  are  no  other 
types  of  accidents  that  can  be  postulated  that 
would  require  the  use  of  the  spray  additive 
system  or  the  associated  containment  spray 
system  for  mitigation.  The  proposed  changes 
do  not  introduce  any  new  association 
between  the  spray  additive  system  amd  any 
radioactive  system,  including  the  RCS. 
Therefore,  emergency  operation  of  the  spray 
additive  system,  or  postulated  failures  of  the 
spray  additive  system,  cannot  initiate  any 
type  of  accident. 

Therefore,  the  proposed  changes  do  not 
increase  the  f)ossibility  of  a  new  or  different 
kind  of  accident  than  previously  evaluated. 

3.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  limits  on  maximum  allowed 
contained  volume  and  NaOH  concentration 
for  the  spray  additive  tank  ensure  that  the 
original  margin  of  safety  is  maintained  by 
ensuring  acceptable  pH  control  following  a 
LOCA  or  MSLB  event.  Therefore,  the 
proposed  changes  ensure  that  the  margin  of 
safety  is  maintained  by  limiting  the 
maximum  pH  of  the  containment  spray  and 
containment  recirculation  sump  solutions 
following  a  LOCA  or  MSLB  event. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 


satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 

i4ttomey/oryjce/isee;  David  W. 
Jenkins,  Esq.,  500  Circle  Drive, 
Buchanan,  MI  49107. 

NRC  Section  Chief:  Claudia  M.  Craig. 

Indiana  Michigan  Power  Company, 
Docket  Nos.  50-315  and  50-316.  Donald 
C.  Cook  Nuclear  Plant,  Units  1  and  2, 
Berrien  County,  Michigan 

Date  of  amendment  requests:  October 
24,  2000. 

Description  of  amendment  requests: 
The  proposed  amendments  would 
approve  an  unieviewed  safety  question 
allowing  the  use  of  new  methodology  to 
calculate  the  transient  response  to  steam 
generator  tube  ruptures. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  of  occiurence  or 
consequences  of  an  accident  previously 
evaluated? 

The  proposed  change,  to  adopt  a  new 
analytical  method  to  evaluate  the  effects  of 
an  [Steam  Generator  Tube  Rupture]  SGTR, 
does  not  affect  any  accident  initiators  or 
precursors.  As  such,  the  proposed  change 
does  not  increase  the  probability  of  an 
accident.  The  proposed  change  also  does  not 
affect  the  ability  of  operators  to  mitigate  the 
consequences  of  an  accident.  The  proposed 
change  does  not  impact  the  design  of  the 
affected  plant  systems  such  that  previously 
analyzed  systems,  structures,  and 
components  (SSCs)  would  now  be  more 
likely  to  fail.  The  changes  will  not  modify 
plant  systems  to  reduce  their  design 
capability  during  normal  operating  and 
accident  conditions.  The  use  of  the  WCAP- 
10698-P-A  methodology  to  more  accurately 
calculate  the  flow  from  the  reactor  coolant 
system  (RCS)  to  the  SO  secondary  side 
following  a  postulated  SGTR  does  not  affect 
the  probability  of  any  analyzed  events.  The 
use  of  the  WCAP-10698-P-A  methodology 
does  not  affect  SGTR  initiators  or  precursors. 
Therefore,  incorporating  the  new 
methodology  does  not  affect  equipment 
malfunction  probabihty,  nor  does  it  affect  or 
create  new  accident  initiators  or  precursors. 
Thus,  there  will  be  no  reduction  in  the 
capability  of  those  SSCs  in  limiting  the 
consequences  of  previously  evaluated 
accidents. 

Additionally,  the  present  methodology  for 
calculating  the  radiological  consequences  of 
a  postulated  SGTR  is  conservative  when 
compared  with  results  from  the  new 
methodology.  As  such,  the  existing  licensing 
basis  radiological  consequence  calculations 
will  be  retained.  Thus,  no  additional 
radiological  source  terms  are  generated,  and 
the  consequences  of  an  accident  previously 
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evaluated  in  the  [updated  final  safety 
analysis  report]  UFSAR  will  not  be  increased. 
The  use  of  this  WCAP  methodology  and 
associated  computer  code  for  break  flow 
modeling  more  accurately  calculates  the 
plant  response  to  an  SGTR  event.  The 
improved  accuracy  of  the  new  methodology 
provides  valuable  information  related  to  the 
analysis  of  operator  actions  and  the 
associated  timing.  Such  accurate  transient 
response  information  enables  enhancements 
to  be  made  to  the  emergency  operating 
procedures  (EOPs). 

Therefore,  the  proposed  changes  cannot 
increase  the  consequences  or  probability  of 
occurrence  of  an  accident  previously 
evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  change  does  not  impact  the 
design  of  affected  plant  systems,  involve  a 
physical  alteration  to  the  systems,  or  change 
to  the  way  in  which  systems  are  currently 
operated,  such  that  previously  unanalyzed 
SGTRs  would  now  occur.  The  change  to 
incorporate  the  WCAP-10698-P-A 
methodology  does  not  introduce  any  new 
malfunctions;  it  calculates  more  accurately 
the  flow  from  the  RCS  to  the  SG  secondary 
side  following  a  postulated  SGTR  to 
determine  the  time  available  for  operator 

rtions  to  prevent  overfilling  the  affected  SG. 
Thus,  use  of  the  WCAP-10698-P-A 
Methodology  does  not  affect  or  create  new 
accident  initiators  or  precursors  or  create  the 
possibility  of  a  new  or  different  kind  of 
accident. 
Therefore,  the  proposed  changes  do  not 

f  crease  the  possibility  of  a  new  or  different 
nd  of  accident  than  previously  evaluated. 
3.  Does  the  change  involve  a  significant 
^duction  in  a  margin  of  safety? 

The  approval  of  the  license  amendment 
Vill  not  result  in  any  modifications  to 
Affected  plant  systems  that  would  reduce 
^eir  design  capabilities  during  normal 
Operating  and  accident  conditions.  By  using 
be  WCAP-10698-P-A  methodology,  a  more 
accurate  SGTR  response  is  calculated.  The 
improved  understanding  of  the  transient 
Response  enables  enhancements  tothe  EOPs. 
Ivhich  provide  further  assurance  that  SSCs 
tequired  for  accident  mitigation  are 
protected. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

In  summary,  based  upon  the  above 
•valuation,  I&M  has  concluded  that  these 
^hanges  involve  no  significant  hazards. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
^andards  of  10  CFR  50.92(c)  are 
Mtisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
^endment  requests  involve  no 
significant  hazards  consideration. 

I    Attorney  for  licensee:  David  W. 
Jenkins,  Esq.,  500  Circle  Drive, 
puchanan,  Ml  49107. 

NRC  Section  Chief:  Claudia  M.  Craig. 


North  Atlantic  Energy  Service 
Corporation,  Docket  No.  50~443, 
Seabrook  Station,  Unit  No.  1, 
Rockingham  County,  New  Hampshire 

Date  of  amendment  request: 
December  18,  2000. 

Description  of  amendment  request: 
The  proposed  amendment  deletes 
requirements  bom  the  Technical 
Specifications  (and,  as  applicable,  other 
elements  of  the  licensing  bases)  to 
maintain  a  Post  Accident  Sampling 
System  (PASS).  Licensees  were 
generally  required  to  implement  PASS 
upgrades  as  described  in  NUREG-0737, 
"Clarification  of  TMl  [Three  Mile 
Island]  APtion  Plan  Requirements,"  and 
Regulatory  Guide  1.97, 
"Instrumentation  for  Light- Water- 
Cooled  Nuclear  Power  Plants  to  Assess 
Plant  and  Environs  Conditions  Dviring 
and  Following  an  Accident." 
Implementation  of  these  upgrades  was 
an  outcome  of  the  lessons  learned  from 
the  accident  that  occurred  at  TMI,  Unit 
2.  Requirements  related  to  PASS  were 
imposed  by  Order  for  many  facilities 
and  were  added  to  or  included  in  the 
technical  specifications  (TS)  for  nuclear 
power  reactors  ciurently  licensed  to 
operate.  Lessons  learned  and 
improvements  implemented  over  the 
last  20  years  have  shown  that  the 
information  obtained  from  PASS  can  be 
readily  obtained  through  other  means  or 
is  of  little  use  in  the  assessment  and 
mitigation  of  accident  conditions. 

The  NRC  staff  issued  a  notice  of 
opportimity  for  conunent  in  the  Federal 
Register  on  August  11,  2000  (65  FR 
49271)  on  possible  amendments  to 
eliminate  PASS,  including  a  model 
safety  evaluation  and  model  no 
significant  hazards  consideration 
(NSHC)  determination,  using  the 
consolidated  line  item  improvement 
process.  The  NRC  staff  subsequently 
issued  a  notice  of  availability  of  the 
models  for  referencing  in  license 
amendment  applications  in  the  Federal 
Register  on  October  31,  2000  (65  FR 
65018).  The  licensee  affirmed  the 
applicability  of  the  follov>ring  NSHC 
determination  in  its  application  dated 
December  18,  2000. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  an 
analysis  of  the  issue  of  no  significant 
hazards  consideration  is  presented 
below: 

Criterion  1 — The  Proposed  Change 
Does  Not  Involve  a  Significant  Increase 
in  the  Probability  or  Consequences  of  an 
Accident  Previously  Evaluated 

The  PASS  was  originally  designed  to 
perform  many  sampling  and  analysis 
functions.  These  functions  were 


designed  and  intended  to  be  used  in 
post  accident  situations  and  were  put 
into  place  as  a  result  of  the  TMI-2 
accident.  The  specific  intent  of  the 
PASS  was  to  provide  a  system  that  has 
the  capability  to  obtain  and  analyze 
samples  of  plant  fluids  containing 
potentially  high  levels  of  radioactivity, 
without  exceeding  plant  personnel 
radiation  exposure  limits.  Analytical 
results  of  these  samples  would  be  used 
largely  for  verification  purposes  in 
aiding  the  plant  staff  in  assessing  the 
extent  of  core  damage  and  subsequent 
offsite  radiological  dose  projections.  The 
system  was  not  intended  to  and  does 
not  serve  a  function  for  preventing 
accidents  and  its  elimination  woidd  not 
affect  the  probability  of  accidents 
previously  evaluated. 

In  the  20  years  since  the  TMI-2 
accident  and  the  consequential 
promulgation  of  post  accident  sampling 
requirements,  operating  experience  has 
demonstrated  that  a  PASS  provides 
little  actual  benefit  to  post  accident 
mitigation.  Past  experience  has 
indicated  that  there  exists  in-plant 
instrumentation  and  methodologies 
available  in  lieu  of  a  PASS  for  collecting 
and  assimilating  information  needed  to 
assess  core  damage  following  an 
accident.  Furthermore,  the 
implementation  of  Severe  Accident 
Management  Guidance  (SAMG) 
emphasizes  accident  management 
strategies  based  on  in-plant  instruments. 
These  strategies  provide  guidance  to  the 
plant  staff  for  mitigation  and  recovery 
from  a  severe  accident.  Based  on  current 
severe  accident  management  strategies 
and  guidelines,  it  is  determined  that  the 
PASS  provides  little  benefit  to  the  plant 
staff  in  coping  with  an  accident. 

The  regulatory  requirements  for  the 
PASS  can  be  eliminated  without 
degrading  the  plant  emergency 
response.  The  emergency  response,  in 
this  sense,  refers  to  the  methodologies 
used  in  ascertaining  the  condition  of  the 
reactor  core,  mitigating  the 
consequences  of  an  accident,  assessing 
and  projecting  offsite  releases  of 
radioactivity,  and  establishing 
protective  action  recommendations  to 
be  communicated  to  offsite  authorities. 
The  elimination  of  the  PASS  will  not 
prevent  an  accident  management 
strategy  that  meets  the  initial  intent  of 
the  post-TMI-2  accident  guidance 
through  the  use  of  the  SAMGs,  the 
emergency  plan  (EP),  the  emergency 
operating  procedures  (EOP),  and  site 
survey  monitoring  that  support 
modification  of  emergency  plan 
protective  action  recommendations 
(PARs). 

Therefore,  the  elimination  of  PASS 
requirements  from  Technical 
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SpeciHcations  (TS)  (and  other  elements 
of  the  hcensing  bases)  does  not  involve 
a  significant  increase  in  the 
consequences  of  any  accident 
previously  evaluated. 

Criterion  2 — The  Proposed  Change 
Does  Not  Create  the  Possibility  of  a  New 
or  Different  Kind  of  Accident  from  any 
Previously  Evaluated. 

The  elimination  of  PASS  related 
requirements  will  not  result  in  any 
failure  mode  not  previously  analyzed. 
The  PASS  was  intended  to  allow  for 
verification  of  the  extent  of  reactor  core 
damage  and  also  to  provide  an  input  to 
ofEsite  dose  projection  calculations.  The 
PASS  is  not  considered  an  accident 
precursor,  nor  does  its  existence  or 
elimination  have  any  adverse  impact  on 
the  pre-accident  state  of  the  reactor  core 
or  post  accident  confinement  of 
radionuclides  within  the  containment 
building. 

Therefore,  this  change  does  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  previously 
evaluated. 

Criterion  3 — The  Proposed  Change 
Does  Not  Involve  a  Significant 
Reduction  in  the  Margin  of  Safety. 

The  elimination  of  the  PASS,  in  light 
of  existing  plant  equipment, 
instrumentation,  procedures,  and 
programs  that  provide  effective 
mitigation  of  and  recovery  from  reactor 
accidents,  results  in  a  neutral  impact  to 
the  margin  of  safety.  Methodologies  that 
are  not  reliant  on  PASS  are  designed  to 
provide  rapid  assessment  of  current 
reactor  core  conditions  and  the 
direction  of  degradation  while 
effectively  responding  to  the  event  in 
order  to  mitigate  the  consequences  of 
the  accident.  The  use  of  a  PASS  is 
redundant  and  does  not  provide  quick 
recognition  of  core  evenbs  or  rapid 
response  to  events  in  progress.  The 
intent  of  the  requirements  established  as 
a  result  of  the  TMI-2  accident  can  be 
adequately  met  without  reliance  on  a 
PASS. 

Therefore,  this  change  does  not 
involve  a  significant  reduction  in  the 
margin  of  safety. 

Based  upon  the  reasoning  presented 
above  and  the  previous  discussion  of 
the  amendment  request,  the  requested 
change  does  not  involve  a  significant 
hazards  consideration. 

The  NRC  staff  proposes  to  determine 
that  the  amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Lillian  M. 
Cuoco,  Esq..  Senior  Nuclear  Coimsel, 
Northeast  Utilities  Service  Company, 
P.O.  Box  270,  Hartford,  CT  06141-0270. 

NRC  Section  Chief:  James  W.  Clifford 


Northeast  Nuclear  Energy  Company,  et 
al.,  Docket  No.  50-336,  Millstone 
Nuclear  Power  Station,  Unit  No.  2,  New 
London  County,  Connecticut 

Date  of  amendment  request:  July  31, 
2000. 

Description  of  amendment  request: 
The  proposed  license  amendment  will 
change  the  method  used  to  determine 
the  Fuel  Centerline  Melt  Linear  Heat 
Rate  Limit  (FCMLHRL).  The  proposed 
change  represents  a  departure  from  the 
use  of  the  fixed  value  of  21  kilowatts  per 
foot  for  the  FCMLHRL,  which  is  being 
used  in  the  current  operating  cycle,  to 
a  value  that  will  be  calculated  on  a 
cycle-by-cycle  basis  using  the  Siemens 
Power  Corporation  (SPC)  U.S.  Nuclear 
Regulatory  Commission  (NRC)  approved 
methodology.  Northeast  Nuclear  Energy 
Company  (the  licensee)  has  evaluated 
this  proposed  method  of  calculating 
FCMLHRL  utilizing  the  criteria  of  10 
CFR  50.59.  The  licensee  has  determined 
that  this  change  involves  an  unreviewed 
safety  question  (USQ).  The  licensee  is 
requesting  approval  of  the  USQ. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issiie  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

This  license  amendment  request  deals  with 
changes  in  the  Millstone  Unit  No.  2  Final 
Safety  Analysis  Report  (FSAR)  due  to 
changing  the  method  used  to  determine  the 
FCMLHRL.  The  proposed  change  represents 
a  departure  from  the  use  of  the  Rxed  value 
of  21  kW/ft  for  the  FCMLHRL,  which  is  being 
used  in  the  current  cycle,  to  a  value  that  will 
be  calculated  on  a  cycle  by  cycle  basis  using 
the  SPC  approved  methodology.  This 
methodology  was  reviewed  and  approved  by 
the  Nuclear  Regulatory  Commission  (NRC) 
and  is  documented  in  Siemens  Power 
Corporation  (SPC)  report  XN-NF-«2- 
06(P)(A).l  1  The  value  of  the  FCMLHRL  is 
verified  for  each  reload,  but  does  not 
typically  change  significantly  between 
cycles.  This  limit  is  determined  for  a 
standard  fuel  rod.  The  current  enrichment 
cutbacks  in  the  gadolinia  bearing  rods  limit 
their  relative  power  such  that  the  maximum 
FCMLHRL  for  a  gadolinia  bearing  fuel  rod 
will  be  sufficiently  below  the  standard  fuel 
rods  to  prevent  centerline  melt.  In  future 
applications  of  this  methodology,  the  peak 
Linear  Heat  Rates  (LHR)  calculated  from 
transient  analyses  will  be  compared  to  the 
FCMLHRL  for  the  cycle.  The  Local  Power 
Density  (LPD)  Limiting  Safety  System 
Settings  (LSSS)  verification  analysis  for 
future  applications  will  use  the  cycle 
dependent  FCMLHRL.  Therefore,  It  can  be 
concluded  that  these  FSAR  changes  are  safe 
and  that  the  cycle  specific  calculated 
FCMLHRL  has  no  impact  on  plant  equipment 


operation.  Further  more,  the  change  in  the 
method  of  determining  the  FCMLHRL  only 
impacts  the  analytical  determination  of  failed 
fuel  and  has  no  direct  impact  on  the  accident 
scenario.  Accordingly,  this  change  cannot 
affect  the  likelihood  of  these  events. 
Therefore,  the  proposed  changes  will  not 
increase  the  probability  of  occurrence  of 
accidents  previously  evaluated. 

The  change  in  the  method  of  determining 
the  FCMLHRL  will  continue  to 
conservatively  estimate  fuel  failures.  Since 
the  proposed  FSAR  changes  will  have  no 
impact  on  the  analysis  of  the  events,  they 
cannot  affect  the  likelihood  or  consequences 
of  these  events.  Therefore,  the  proposed 
FSAR  changes  will  not  increase  the 
consequences  of  accidents  previously 
evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  FSAR  changes  will  not  alter 
the  plant  configuration  (no  new  or  different 
type  of  equipment  will  be  installed)  or 
require  any  new  or  unusual  operator  actions. 
The  FSAR  changes  do  not  introduce  any  new 
failure  modes.  Therefore,  the  changes  will 
not  increase  the  probability  of  a  new  or 
different  kind  of  accident  from  any  accidents 
previously  evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  purpose  of  the  proposed  changes  is  to 
document  a  change  in  the  method  used  to 
determine  FCMLHRL  in  the  Millstone  Unit 
No.  2  FSAR.  The  change  in  methodology  may 
result  in  a  FCMLHRL  that  is  higher  than  the 
previous  limit  of  21  kW/ft.  Therefore,  the 
proposed  changes  may  lead  to  a  reduction  of 
the  margin  of  safety.  However,  the  proposed 
changes  are  safe  because  SPC  has  justified, 
using  NRC  generically  approved 
methodology,  that  with  a  higher  value  of  the 
FCMLHRL  the  fuel  will  not  experience 
centerline  melt.  In  other  words,  a  higher 
FCMLHRL  may  allow  a  higher  fuel 
temperature  but  will  continue  to  protect  fuel 
against  centerline  melt.  Therefore,  it  can  be 
concluded  that  the  FSAR  changes  are  safe 
and  do  not  significantly  reduce  the  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Lillian  M. 
Cuoco,  Esq.,  Senior  Nuclear  Coimsel, 
Northeast  Utilities  Service  Company, 
P.O.  Box  270,  Hartford,  Connecticut. 

NRC  Section  Chief:  James  W.  Clifford. 

Nuclear  Management  Company,  LLC, 
Docket  No.  50-263,  Monticello  Nuclear 
Generating  Plant.  Wright  County, 
Minnesota 

Date  of  amendment  request: 
December  13,  2000. 

Description  of  amendment  request: 
The  proposed  amendment  would 
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change  License  Condition  2.C.4  to 
conform  to  NRC  Generic  Letter  (GL)  86- 
10.  "Implementation  of  Fire  Protection 
Requirements."  The  proposed 
amendment  would  also  relocate  the  Fire 
Protection  Program  (FPP)  elements  frt)m 
the  Technical  Specifications  (TSs)  to  the 
licensee-controlled  FPP,  in  accordance 
with  GL  86-10  and  GL  88-12,  "Removal 
of  Fire  Protection  Requirements  from 
Technical  Specifications." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
jelow: 

1.  The  proposed  amendment  will  not 
nvolve  a  isignificant  increase  in  the 
>robability  or  consequences  of  an  accident 
)reviously  evaluated. 

The  requested  changes  are  administrative 
n  nature  in  that  they  move  fire  protection 
requirements  from  the  TS  to  the  FPP  and 
issociated  implementing  procedures 
bllowing  the  guidance  of  NRC  Generic  Letter 
GL)  86-10  and  GL  88-12.  The  requested 
changes  will  not  revise  the  requirements  for 
fire  protection  equipment  operability,  testing 
or  inspections. 

The  proposed  changes  do  not  involve  any 
change  to  the  configuration  or  method  of 
operation  of  any  plant  equipment  that  is  used 
to  mitigate  the  consequences  of  an  accident, 
nor  do  they  affect  any  assumptions  or 
conditions  in  any  of  the  accident  analyses. 
Since  the  accident  analyses  remain 
bounding,  their  radiological  consequences 
are  not  adversely  affected. 

Therefore,  the  probability  or  consequences 
of  an  accident  previously  evaluated  are  not 
^ected. 

2.  The  proposed  amendment  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  analyzed. 

The  requested  changes  are  administrative 
in  nature  in  that  they  move  fire  protection 
requirements  from  the  TS  to  the  FPP  and 
associated  implementing  procedures 
following  the  guidance  of  GL  86-10  and  88- 
12.  The  requested  changes  will  not  revise  the 
requirements  for  fire  protection  equipment 
operability,  testing  or  inspections. 

The  proposed  changes  do  not  involve  any 
change  to  the  configuration  or  method  of 
operation  of  any  plant  equipment  that  is  used 
to  mitigate  the  consequences  of  an  accident, 
nor  do  they  affect  any  assumptions  or 
conditions  in  any  of  the  accident  analyses. 
Accordingly,  no  new  failure  modes  have 
been  defined  for  any  plant  system  or 
component  important  to  safety  nor  has  any 
new  limiting  single  failure  been  identified  as 
a  result  of  the  proposed  changes. 

Therefore  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  is  not  created. 

3.  The  proposed  amendment  will  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  requested  changes  are  administrative 
in  nature  in  that  they  move  fire  protection 


requirements  from  the  TSs  to  the  FPP  and 
associated  implementing  procedures 
following  the  guidance  of  GL  86-10  and  88- 
12.  The  requested  changes  will  not  revise  the 
requirements  for  fire  protection  equipment 
operability,  testing  or  inspections.  Future 
changes  to  the  program  will  be  reviewed  in 
accordance  with  the  fire  protection  license 
condition  to  ensure  that  the  ability  to  achieve 
and  maintain  safe  shutdown  in  the  event  of 
a  fire  are  [sic]  not  adversely  affected. 

Therefore,  a  significant  reduction  in  the 
margin  of  safety  is  not  involved. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Jay  E.  Silberg, 
Esq.,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW, 
Washington,  DC  20037. 

NBC  Section  Chief:  Claudia  M.  Craig. 

Nuclear  Management  Company,  LUJ, 
Docket  No.  50-263,  Monticello  Nuclear 
Generating  Plant,  Wright  County, 
Minnesota 

Date  of  amendment  request: 
December  13,  2000. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  (TS)  3.8/4.8  to 
clarify  the  air  ejector  offgas  activity 
sample  point  and  operability 
requirements. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  proposed  changes  clarify  and 
more  completely  specify  actions  and 
requirements  with  respect  to  main  condenser 
offgas  activity.  Compliance  with  applicable 
regulatory  requirements  will  continue  to  be 
maintained.  The  proposed  changes  do  not 
alter  the  conditions  or  assumptions  in  any  of 
the  previous  accident  analyses.  Since  the 
previous  accident  analyses  remain  bounding, 
the  radiological  consequences  previously 
evaluated  are  not  adversely  affected  by  the 
proposed  changes. 

Therefore,  the  probability  or  consequences 
of  an  accident  previously  evaluated  are  not 
affected  by  any  of  the  proposed  amendments. 

2.  The  proposed  amendiment  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  analyzed. 


The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  The  proposed  changes  do  not 
involve  any  change  to  the  method  of 
operation  of  any  plant  equipment. 
Accordingly,  no  new  failure  modes  have 
been  defined  for  any  plant  system  or 
component  important  to  safety  nor  has  any 
new  limiting  single  failure  been  identified  as 
a  result  of  the  proposed  changes.  Also,  there 
will  be  no  change  in  types  or  increase  in  the 
amounts  of  any  effluents  released  offsite. 

Therefore,  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  would  not  be  created. 

3.  The  proposed  amendment  will  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  pro[>osed  changes  do  not  involve  a 
significant  reduction  in  a  margin  bf  safety. 
The  proposed  changes  clarify  and  more 
completely  specify  actions  and  requirements 
with  respect  to  main  condenser  offgas 
activity.  No  changes  in  radioactivity  release 
limits  or  dose  limits  are  proposed.  The 
changes  in  actions  to  be  taken  if  a  limit  is  not 
met  provide  an  adequate  means  of  ensuring 
that  the  health  and  safety  of  the  public  are 
protected  and  that  potential  dose  to  the 
public  is  below  regulatory  limits.  The 
proposed  changes  do  not  involve  any  actual 
change  in  the  methodology  used  in  the 
control  of  radioactive  effluents.  The  proposed 
changes  also  comply  with  the  guidance 
contained  in  the  STS  [standard  technical 
specifications). 

Therefore,  a  significant  reduction  in  the 
mai^  of  safety  is  not  involved. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Jay  E.  Silberg, 
Esq.,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW. 
Washington,  DC  20037. 

NRC  Section  Chief:  Claudia  M.  Craig. 

Pacific  Gas  and  Electric  Company, 
Docket  Nos.  50-275  and  50-323,  Diablo 
Canyon  Nuclear  Power  Plant,  Unit  Nos. 
1  and  2,  San  Luis  Obispo  County, 
Califonua 

Date  of  amendment  requests: 
December  6.  2000. 

Description  of  amendment  requests: 
The  proposed  license  amendments 
would  revise  Section  5.0, 
"Administrative  Controls,"  of  the  Diablo 
Canyon  Power  Plant,  Unit  Nos.  1  and  2 
Technical  Specifications  (TS)  to  change 
the  following  management  titles. 

(1)  TS  5.1.1'would  be  revised  to 
replace  the  titles  "Vice  President,  Diablo 
Canyon  Operations  and  Plant  Manager," 
and  "Plant  Manager,"  with  the  generic 
title  "plant  manager." 
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(2)  TS  5.2.1. a,  last  sentence,  would  be 
revised  to  state:  "These  requirements, 
including  the  plant-specific  titles  of 
those  personnel  fulfilling  the 
responsibilities  of  the  positions 
delineated  in  these  Technical 
Specifications,  shall  be  documented  in 
the  FSAR  (Final  Safety  Analysis  Report] 
Update." 

(3)  TS  5.2. l.b,  would  be  revised  to 
replace  the  title  "Plant  Manager,"  with 
the  generic  title  "plant  manager." 

(4)  TS  5.2.I.C.  would  be  revised  to 
replace  the  title  "Senior  Vice  President 
and  General  Manager — Nuclear  Power 
Generation,"  with  the  generic  title 
"specified  corporate  officer." 

(5)  TS  5.2.2.d  would  be  revised  to 
replace  the  title  "Plant  Manager."  with 
the  generic  title  "plant  manager." 

(6)  TS  5.2.2.e.  would  be  revised  to 
replace  the  title  "Operations  Director" 
with  the  generic  title  "operations 
manager." 

(7)  TS  5.3.1  would  be  revised  to 
replace  the  titles  "Radiation  Protection 
Director"  and  "Operations  Director" 
with  the  generic  titles  "radiation 
protection  manager"  and  "operations 
manager,"  respectivriy. 

(8)  TS  5.5.1  !b  (second  paragraph  "b") 
would  be  revised  to  replace  the  title 
"Plant  Manager,"  with  the  generic  title 
"plant  manager." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  signiflcant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

This  License  Amendment  Request  (LAR) 
proposes  to  revise  Technical  Specification 
(TS)  5.0.  "Administrative  Controls,"  to 
replace  specific  management  titles  with 
lower  case  generic  titles  consistent  with 
Industry /Technical  Specification  Task  force 
(TSTF)  Standard  Technical  Specification 
Change  Traveler  TSTF-65,  Revision  1, 
approved  by  the  NRC  on  November  10,  1994. 

The  proposed  changes  revise  TS  5.0  to 
change  management  titles  from  (a)  "Vice 
President.  Diablo  Canyon  Operations  and 
Plant  Manager"  to  "plant  manager,"  (b) 
"Senior  Vice  President  and  General 
Manager — Nuclear  Power  Generation"  to 
"specified  corporate  officer,"  (c)  "Radiation 
Protection  Director"  to  "radiation  protection 
manager,"  and  (d)  "Operations  Director"  to 
"operations  manager." 

The  proposed  changes  do  not  eliminate 
any  of  the  qualifications,  responsibilities  or 
requirements  for  these  positions.  Each 
member  of  the  plant  staff  assigned  to  these 
positions  shall  continue  to  meet  or  exceed 
the  minimum  qualifications  of  ANSI/ ANS 
3.1-1978,  Regulatory  Guide  1.8,  Revision  2, 


April  1987  (radiation  protection  manager),  or 
TS  5.2.2.e  (operations  manager)  as  required 
by  TS  5.3.1. 

The  proposed  change  to  replace  the  title 
"Vice  President,  Diablo  Canyon  Operations 
and  Plant  Manager"  with  the  generic  title 
"plant  manager"  reflects  PG4E's  plan  to  split 
the  responsibilities  of  the  Vice  President, 
Diablo  Canyon  Operations  and  Plant 
Manager,  into  two  positions:  (1)  Vice 
President,  Diablo  Canyon  Operations,  and  (2) 
Station  Director.  The  Station  Director  will 
report  to  the  Vice  President,  Diablo  Canyon 
Operations.  The  Station  Director  will  fulfill 
the  responsibilities  of  the  "Plant  Manager"  as 
described  currently  in  TS  and  Final  Safety 
/^alysis  Report  (FSAR)  Update  and  will  be 
responsible  for  overall  safe  operation  of  the 
plant  and  will  have  control  over  those  onsite 
activities  necessary  for  safe  operation  and 
maintenance  of  the  plant.  This  change  results 
in  no  change  to  the  responsibilities  or 
qualification  requirements  for  this  position  as 
specified  in  the  TS. 

The  remaining  changes  are  administrative 
changes  only  that  result  in  no  changes  in  the 
responsibilities  for  the  f)ositions. 

None  of  the  proposed  changes  have  an 
impact  on  plant  equipment,  or  on  how  plant 
equipment  is  operated  or  maintained,  and 
therefore  they  have  no  impact  on  plant 
accidents. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  changes  revise  TS  5.0  to 
change  management  titles  fit>m  (a)  "Vice 
President,  Diablo  Canyon  Operations  and 
Plant  Manager"  to  "plant  manager,"  (b) 
"Senior  Vice  President  and  General 
Manager — Nuclear  Power  Generation"  to 
"specified  corporate  officer,"  (c)  "Radiation 
Protection  Director"  to  "radiation  protection 
manager,"  and  (d)  "Operations  Director"  to 
"operations  manager." 

The  proposed  changes  do  not  eliminate 
any  of  the  qualifications,  responsibilities  or 
requirements  for  these  positions. 

None  of  the  proposed  changes  have  an 
impact  on  plant  equipment,  or  on  how  plant 
equipment  is  operated  or  maintained,  and 
therefore  they  have  no  impact  on  initiation 
of  new  or  different  plant  accidents. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  changes  revise  TS  5.0  to 
change  management  titles  from  (a)  "Vice 
President,  Diablo  Canyon  Ofjerations  and 
Plant  Manager  '  to  "plant  manager,"  (b) 
"Senior  Vice  President  and  General 
Manager — Nuclear  Power  Generation"  to 
"specified  corporate  officer,"  (c)  "Radiation 
Protection  Director"  to  "radiation  protection 
manager,"  and  (d)  "Operations  Director"  to 
"operations  manager." 

The  proposed  changes  do  not  eliminate 
any  of  the  qualifications,  responsibifities  or 
requirements  for  these  positions. 


None  of  the  proposed  changes  have  an 
impact  on  plant  equipment,  or  on  how  plant 
equipment  is  ofterated  or  maintained,  and 
therefore  they  have  no  impact  on  margin  of 
safety. 

Therefore,  the  proposed  changes  do  not 
involve  a  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Christopher  J. 
Warner,  Esq.,  Pacific  Gas  and  Electric 
Company,  P.O.  Box  7442,  San 
Francisco,  California  94120. 

NRC  Section  Chief:  Stephen  Dembek. 

Vermont  Yankee  Nuclear  Power 
Corporation.  Docket  No.  50-271, 
Vennont  Yankee  Nuclear  Power  Station, 
Vernon,  Vermont 

Date  of  amendment  request: 
December  7,  2000. 

Description  of  amendment  request: 
The  licensee  proposes  to  revise 
Technical  Specification  3.5.A.1  by 
adding  a  note  regarding  operability  of 
the  Low  Pressure  Coolant  Injection 
system  (LPCI)  imder  certain  restrictive 
conditions.  The  subject  change  woidd 
provide  a  clarification  of  system 
operability  that  would  result  in 
additional  flexibility  in  operations 
during  hot  shutdown  conditions. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1.  The  operation  of  Vermont  Yankee 
Nuclear  Power  Station  in  accordance  with 
the  proposed  amendment  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  LPCI  system  is  not  assumed  to  be  the 
initiator  of  any  previously  analyzed  event.  Its 
function  is  in  mitigating  and  thereby  limiting 
consequences  of  analyzed  events.  With  this 
proposed  change  LPQ  is  still  capable  of 
being  manually  realigned,  if  needed,  to 
mitigate  the  consequences  of  accidents.  The 
allowance  provided  by  this  change  is  only 
applicable  for  the  reactor  in  a  shutdown 
condition  with  reactor  pressure  less  than  the 
RHR  [residual  heat  removal]  shutdown 
cooling  permissive  setpoint. 

Thus,  the  reactor  heat  load  is  much  less 
than  assumed  for  design  basis  loss  of  coolant 
accidents  occurring  at  full  power. 
Furthermore,  other  emergency  core  cooling 
systems  are  still  required  to  be  operable. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 
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2.  The  operation  of  Vennont  Yankee 
Nuclear  Power  Station  in  accordance  with 
the  proposed  amendment  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  change  does  not  involve  any 
physical  alteration  of  the  plant  or  introduce 
new  modes  of  operation.  There  is  no  change 
in  plant  operation  that  involves  failure 
modes  other  than  those  previously  evaluated. 

The  methods  governing  plant  operation 
and  testing  remain  consistent  with  current 
safety  analysis  assumptions.  Therefore,  the 
proposed  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  operation  of  Vermont  Yankee 
Nuclear  Power  Station  in  accordance  with 
the  proposed  amendment  will  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  proposed  change  has  no  impact  on  any 
safety  analysis  assumption.  The  clarifying 
Note  being  added  to  Technical  Specification 
3.5.A.1  allows  the  decay  heat  removal 
fiinction  to  be  available  without  immediate 
shutdown  requirements  for  inoperable  LPCI 
subsystems  being  imposed.  This  is 
recognition  that  the  amount  of  time  to  realign 
the  RHR  system  from  the  decay  heat  removal 
function  has  no  significant  impact  on  the 
margin  of  safety  associated  with  establishing 
LPCI  injection,  because  the  heat  loads  under 
these  conditions  are  far  less  than  assumed  in 
the  safety  analysis. 

Placing  the  reactor  in  SDC  (Shutdown 
Cooling]  during  hot  shutdown  is  a  normal 
and  preferred  method  for  removing  sensible 
heat  frt>m  the  reactor.  In  addition,  the  change 
does  not  alter  the  availability  of  other  safety 
systems  and  the  ability  to  meet  their  safety 
functions.  The  additional  flexibility,  to  allow 
LPCI  subsystems  to  be  considered  operable 
during  SbC  below  the  RHR  shutdown 
cooling  permissive  pressure  and  without 
entering  a  shutdown  LCO  [limiting  condition 
for  operation]  will  not  significantly  reduce 
margins  of  safety  since  the  reactor  is  in  hot 
shutdown  with  all  control  rods  inserted, 
reactor  pressure  is  less  than  the  RHR 
shutdown  cooling  permissive  pressure,  and 
Other  ECCS  [Emergency  Core  Cooling 
Systems]  systems  should  be  capable  of 
providing  the  required  cooling,  thereby 
allowing  operation  of  RHR  SDC  when 
necessary.  Thus,  the  margins  of  safety  for 
such  situations  are  maintained. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

II  The  NRC  Staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Ml.  David  R. 
Lewis,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW.. 
Washington,  DC  20037-1128. 

NRC  Section  Chief:  James  W.  Clifford. 


Vermont  Yankee  Nuclear  Power 
Corporation,  Docket  No.  50-271, 
Vermont  Yankee  Nuclear  Power  Station, 
Vernon,  Vermont 

Date  of  amendment  request: 
December  19,  2000. 

Description  of  amendment  request: 
The  proposed  change  would  revise  the 
reactor  vessel  pressure/temperattire  (P/ 
T)  limit  cxuves  specified  in  TS  3.6.A.1, 
"Reactor  Coolant  Systems — Pressure 
and  Temperature  Limitations,"  as 
graphically  represented  in  Figtire  3.6.1, 
for  reactor  heatup,  cooldown,  and 
critical  operation,  as  well  as  for 
inservice  hydrostatic  and  leak  tests. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1.  The  operation  of  Vermont  Yankee 
Nuclear  Power  Station  in  accordance  with 
the  proposed  amendment  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  changes  to  the  calculational 
methodology  for  the  [pressure/temperature] 
P/T  limits  based  upon  [American  Society  of 
Mechanical  Engineers]  ASME  [American 
Society  for  Mechanical  Engineers  Boiler  and 
Pressure  Vessel  Code]  Code  Cases  N-640  and 
N-588  provide  adequate  margin  in  the 
prevention  of  a  britde-type  fracture  of  the 
reactor  pressure  vessel  (RPV),  The  Code 
Cases  were  developed  based  upon  the 
knowledge  gained  through  years  of  industry 
experience.  The  experience  gained  in  the 
areas  of  fracture  toughness  of  materials  and 
pre-existing  undetected  defects  show  that 
some  of  the  existing  assumptions  used  for  the 
calculation  of  P/T  limits  are  unnecessarily 
conservative  and  unrealistic.  Therefore, 
providing  the  allowances  of  the  subject  Code 
Cases  in  developing  the  P/T  limit  curves  will 
continue  to  provide  adequate  protection 
against  nonductile-type  fractures  of  the  RPV. 

The  evaluation  for  revising  the  P/T  limit 
curves  for  4.46xl0»MWH{t)  (32  effective  full 
power  years)  was  performed  using  the 
approved  methodologies  of  10  CFR  50, 
appendix  G.  The  curves  generated  from  these 
methods  ensure  the  P/T  limits  will  not  be 
exceeded  during  any  phase  of  reactor 
operation.  The  proposed  changes  will  not 
affect  any  other  system  or  equipment 
designed  for  the  prevention  or  mitigation  of 
previously  analyzed  events.  Thus,  the 
probability  of  occurrence  and  the 
consequences  of  any  previously  analyzed 
event  are  not  significantly  increased  as  the 
result  of  the  proposed  changes. 

2.  The  operation  of  Vermont  Yankee 
Nuclear  Power  Station  in  accordance  with 
the  proposed  amendment  will  not  create.the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  changes  to  the  reactor 
pressure  vessel  P/T  limits  do  not  affect  the 
assumed  performance  of  any  system. 


structure,  or  component  previously 
evaluated.  The  proposed  changes  do  not 
introduce  any  new  modes  of  system 
operation  or  Mlure  mechanisms.  Therefore, 
the  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of  . 
accident  from  any  accident  previously 
evaluated. 

3.  The  operation  of  Vennont  Yankee 
Nuclear  Power  Station  in  accordance  with 
the  proposed  amendment  will  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

Industry  experience  since  the  inception  of 
the  P/T  limits  in  1974  confirms  that  some  of 
the  existing  methodologies  used  to  develop 
P/T  curves  is  unnecessarily  conservative. 
Accordingly.  ASME  Code  Cases  N-640  and 
N-588  take  advantage  of  the  acquired 
knowledge  by  establishing  more  enhanced 
methodologies  for  the  development  of  P/T 
curves.  Therefore,  operational  flexibility  can 
be  gained  without  a  significant  reduction  in 
the  margin  of  safety  to  RPV  brittle  fractvire. 

The  revised  evaluation  of  the  P/T  curves  to 
4.46xl0»MWH(t)  was  performed  per  the 
guidelines  of  10  CFR  50,  and  thus,  the  margin 
of  safety  is  not  reduced  as  the  result  of  the 
proposed  changes. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mr.  David  R. 
Lewis,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037-1128. 

NRC  Section  Chief  James  W.  Clifford. 

Virginia  Electric  and  Power  Company. 
Docket  Nos.  50-338  and  50-339,  North 
Anna  Power  Station,  Units  No.  1  and 
No.  2,  Louisa  County,  Virginia 

Date  of  amendment  request: 
December  14,  2000 

Description  of  amendment  request: 
The  proposed  changes  will  modify  the 
Technical  Specifications  Section  3/4.7.7 
"Control  Room  Emergency  Habitability 
Systems"  Surveillance  Requirements 
4.7.7.1.d.l  and  4.7.7.2.a,  to  revise  the 
differential  pressure  limit  across  the 
control  room  emergency  ventilation 
system  filter  assembly  and  increase  the 
minimum  number  of  compressed  air 
bottles  in  the  control  room  bottled  air 
pressurization  system. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

[l.j  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

Increasing  the  minimum  required 
number  of  air  bottles  in  the  control 
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room  bottled  air  pressiirization  system 
in  order  to  maintain  system  capacity 
does  not  change  the  operation  of  the 
plant.  The  control  room  bottled  air 
pressurization  system  and  the 
emergency  ventilation  system  will  not 
be  operated  differently.  No  new 
accident  initiators  are  established  as  a 
result  of  the  proposed  changes.  Revising 
the  differential  pressure  acceptance 
criteria  and  including  [the]  demister 
filter  along  with  the  HEPA  filter  and 
charcoal  adsorber  will  provide 
increased  assurance  of  system  readiness. 
These  systems  will  continue  to  be 
operable  to  limit  control  room  dose  to 
within  the  analysis  of  record.  Therefore, 
the  probabaility  of  occurrence  or  the 
consecjuences  of  an  accident  previously 
evaluated  is  not  increased. 

(2.]  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  changes  do  not  affect 
the  operation  of  the  plant.  The  control 
room  bottled  air  pressurization  system 
and  control  room  emergency  ventilation 
system  will  not  be  operated  differently 
as  a  result  of  the  proposed  changes.  No 
new  accident  or  event  initiators  are 
being  created  by  these  changes. 
Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

(3.)  Involve  a  significant  reduction  in 
the  margin  of  safety  as  defined  in  the 
bases  [of]  any  Technical  Specifications. 

The  proposed  changes  reflect 
conservative  changes  in  the  operating 
requirements  for  the  control  room 
bottled  air  pressurization  and  control 
room  emergency  ventilation  systems. 
These  changes  will  further  ensure  the 
systems  will  continue  to  be  operable  to 
mitigate  the  consequence  of  an  accident 
for  the  control  room  operators. 
Therefore,  the  proposed  changes  do  not 
result  in  a  significant  reduction  in  the 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Attorney  for  licensee:  Mr.  Donald  P. 
Irwin,  Esq.,  Hunton  and  Williams, 
Riverfront  Plaza,  East  Tower,  951  E. 
Byrd  Street,  Richmond,  Virginia  23219. 

NRC  Section  Chief:  Richard  L.  Emch, 
Jr. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 


Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor). 
Rockville,  Maryland  20852.  Publicly 
available  records  will  be  accessible 
electronically  from  the  ADAMS  Public 
Library  component  on  the  NRC  Web 
site,  http://www.nrc.gov  (the  Electronic 
Reading  Room). 

AmerGen  Energy  Company.  LLC,  Docket 
No.  50-289,  Three  Mile  Island  Nuclear 
Station,  Unit  1,  Dauphin  County, 
Pennsylvania 

Date  of  application  for  amendment: 
February  28,  2000,  as  supplemented  by 
letters  dated  May  12,  May  24,  June  1. 
and  June  28,  2000. 

Brief  description  of  amendment:  The 
amendment  revised  certain  license 
conditions  to  reflect  the  change  in 
ownership  interest  fit)m  PECO  to  Exelon 
Generation  Company,  LLC. 

Date  o/ issuance;  January  12,  2001. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days. 


Amendment  No.:  228. 

Facility  Operating  License  No.  DPR- 
50:  Amendment  revised  the  License. 

Date  of  initial  notice  in  Federal 
Register:  April  10,  2000  (65  FR  19029). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  21. 
2000. 

Energy  Northwest,  Docket  No.  50-397, 
Columbia  Generating  Station,  Benton 
County,  Washington 

Date  of  application  for  amendment: 
October  12,  2000. 

Brief  description  of  amendment:  The 
amendment  changes  the  name  of  the 
facihty  from  WNP-2  to  Columbia 
Generating  Station  in  all  applicable 
locations  of  the  Operating  License, 
appendix  A  Technical  Specifications. 
and  appendix  B  Environmental 
Protection  Plan.  In  addition,  the 
proposed  action  would  make  editorial 
changes  to  TS  Figure  4.1-1,  "Site  Area 
Boundary"  modifying  or  deleting  text 
associated  with  references  to  WNP-2. 

Date  of  issuance:  January  8.  2001. 

Effective  date:  January  8,  2001,  and 
shall  be  implemented  within  30  days 
from  the  date  of  issuance. 

Amendment  No:  169. 

Facility  Operating  License  No.  NPF- 
21 :  The  amendment  revised  the 
Operating  License,  appendix  A 
Technical  Specifications,  and  appendix 
B  Environmental  Protection  Plan. 

Date  of  initial  notice  in  Federal 
Register:  November  29,  2000  (65  FR 
71134). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  January  8,  2001. 

No  significant  hazards  consideration 
comments  received:  No. 

Entergy  Operations,  Inc.,  Docket  No.  50- 
313,  Arkansas  Nuclear  One,  Unit  No.  1, 
Pope  County,  Arkansas 

Date  of  amendment  request: 
November  23,  1999,  as  supplemented  by 
letters  dated  February  24  and  October 
19,  2000. 

Brief  description  of  amendment:  The 
amendment  incorporated  the  use  of 
American  Society  for  Testing  and 
Materials  (ASTM)  D3803-1989, 
"Standard  Test  Method  for  Nuclear- 
Grade  Activated  Carbon,"  into  the 
Arkansas  Nuclear  One,  Unit  No.  1, 
Technical  Specifications. 

Date  of  issuance:  December  28,  2000. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days  from  the  date  of 
issuance. 

Amendment  No.:  210. 

Facility  Operating  License  No.  DPR- 
51:  Amendment  revised  the  Technical 
Specifications. 
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\  Date  of  initial  notice  in  Federal 
,  tegister:  March  8,  2000  (65  FR  12291). 
The  application  was  renoticed  on  March 
22,  2000  (65  FR  15378). 

The  October  19,  2000,  supplemental 
letter  provided  clarifying  information 
and  revised  Bases  pages  that  was  within 
the  scope  of  the  application  and  did  not 
change  the  associated  no  significant 
hazards  consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  28, 
2000. 

No  significant  hazards  consideration 
comments  received:  No. 

FirstEnergy  Nuclear  Operating 
Company,  Docket  No.  50-346,  Davis- 
Besse  Nuclear  Power  Station,  Unit  1, 
Ottawa  County,  Ohio 

Date  of  application  for  amendment: 
June  10, 1999,  as  supplemented  by 
letters  dated  November  4, 1999,  and 

Ectober  12,  2000. 
Brief  description  of  amendment:  By 
tter  dated  June  10, 1999,  FirstEnergy 
submitted  its  response  for  Davis-Besse 
Nuclear  Power  Station  to  the  actions 
requested  in  Generic  Letter  (GL)  99-02, 
"Laboratory  Testing  of  Nuclear-Grade 
Activated  Charcoal,"  dated  June  3,  1999. 
By  letter  dated  November  4, 1999, 
FirstEnergy  requested  changes  to  the 
Technical  Specifications  (TS)  sections 
3/4.6.4.4,  "Hydrogen  Purge  System 
(HPS)."  3/4.6.5.1.  "Shield  Building 
Emergency  Ventilation  System 
(SBEVS),"  3/4.7.6.1,  "Control  Room 
Emergency  Ventilation  System 
(CREVS),"  and  6.0.  "Administrative 
Controls,"  for  Davis-Besse  Nuclear 
Power  Station.  FirstEnergy  proposes 
adoption  of  a  Ventilation  Filter  Testing 
Program  (VFTP)  in  TS  section  6.0— 
Administrative  Control  end  removal  of 
the  specific  ventilation  filter  testing 
requirements  from  the  plant's 
Surveillance  Requirements  of  TS 
sections  3/4.6.4.4,  3/4.6.5.1,  and  3/ 
4.7.6.1.  By  letter  dated  October  12,  2000, 
FirstEnergy  provided  additional 
information  regarding  relative  humidity 
in  the  control  room.  The  proposed 
changes  woidd  revise  the  TS 
surveillance  testing  of  the  safety  related 
ventilation  system  charcoal  to  meet  the 
requested  actions  of  GL  99-02. 

Date  of  issuance:  January  11,  2001. 
I  Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  120  days. 
Amendment  No.:  244. 
Facility  Operating  License  No.  NPF-3: 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
^egisur:  December  29, 1999  (64  FR 
t3091). 


The  supplemental  information 
contained  clarifying  information  and 
did  not  change  the  initial  no  significant 
hazards  consideration  determination 
and  did  not  expand  the  scope  of  the 
original  Federal  Register  notice.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  January  11,  2001. 

No  significant  hazards  consideration 
comments  received:  No. 

Northeast  Nuclear  Energy  Company,  et 
al..  Docket  No.  50-336,  Millstone 
Nuclear  Power  Station,  Unit  No.  2,  New 
London  County,  Connecticut 

Date  of  application  for  amendment: 
June  28,  2000. 

Brief  description  of  amendment:  The 
amendment  revises  'Technical 
Specification  (TS)  3.7.6.1,  "Plant 
Systems — Control  Room  Emergency 
Ventilation  System,"  to  establish  actions 
to  be  taken  for  an  inoperable  control 
room  ventilation  system  due  to  a 
degraded  control  room  boundary  (CRB). 
This  revision  approves  changes  that 
would  allow  up  to  24  hours  to  restore 
the  CRB  to  operable  status  when  two 
control  room  ventilation  system  trains 
are  inoperable  due  to  an  inoperable  CRB 
in  MODES  1,  2,  3,  and  4.  In  addition, 
a  Limiting  Condition  for  Operation  note 
would  be  added  to  allow  the  CRB  to  be 
opened  intermittently  under 
administrative  controls  without 
affecting  control  room  ventilation 
system  operability.  Various  other 
editorial  changes  have  been  made  to 
reflect  the  revised  TS.  The  applicable 
TS  Bases  have  been  revised  to  document 
the  TS  changes  and  to  provide 
supporting  information. 

Date  of  issuance:  January  2,  2001. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
wdthin  30  days  from  the  date  of 
issuance. 

Amendment  No.:  254. 

Facility  Operating  License  No.  DPR-65. 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  July  26,  2000  (65  FR  46010). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  January  2,  2001. 

No  significant  hazards  consideration 
comments  received:  No. 

Nuclear  Management  Company,  LLC, 
Docket  No.  50-331,  Duane  Arnold 
Energy  Center,  Linn  County,  Iowa 

Date  of  application  for  amendment: 
November  10, 1999,  as  supplemented 
October  3,  2000. 

Brief  description  of  amendment:  The 
amendment  revises  'Technical 
Specification  (TS)  5.5.7.C,  to  commit  to 


the  American  Society  for  Testing  and 
Materials  D3803-1989  test  protocol  for 
the  ventilation  filter  testing  program. 
The  changes  are  consistent  with  Nuclear 
Regulatory  Commission  (NRC)  Generic 
Letter  99-02. 

Date  of  issuance:  December  27,  2000. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days. 

Amendment  No.:  235. 

Facility  Operating  License  No.  DPR-A9: 
The  amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  January  12,  2000  (65  FR  1924). 

The  supplemental  information  in  the 
October  3,  2000,  letter  contained 
clarifying  information  and  did  not 
change  the  initial  no  significant  hazards 
consideration  determination  and  did  not 
expand  the  scope  of  the  original  Federal 
Register  notice.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
December  27,  2000. 

No  significant  hazards  consideration 
comments  received:  No. 

PECO  Energy  Company,  PSEG  Nuclear 
LLC,  Delmarva  Power  and  Light 
Company,  and  Atlantic  City  Electric 
Company,  Docket  Nos.  50-277  and  50- 
278,  Peach  Bottom  Atomic  Power 
Station,  Unit  Nos.  2  and  3,  York  County, 
Pennsylvania 

Date  of  application  for  amendments: 
October  10.  2000. 

Brief  description  of  amendments:  The 
amendments  revised  the  licenses  for 
Peach  Bottom  Units  2  and  3  to  remove 
Delmarva  Power  and  Light  Company  as 
a  licensee,  in  conjunction  with  the 
transfer  of  the  minority  ownership 
interests  of  Delmarva  Power  and  Light 
Company  to  the  majority  owners,  PECO 
Energy  Company  and  PSEG  Nuclear 
LLC. 

Date  of  issuance:  December  29,  2000. 

Effective  date:  As  of  date  of  issuance, 
to  be  implemented  within  30  days. 

Amendments  Nos.:  238  &  241. 

Facility  Operating  License  Nos.  DPR- 
44  and  DPR-56:  The  amendments 
revised  the  License. 

Date  of  initial  notice  in  Federal 
Register:  November  27,  2000  (65  FR 
70740). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  27. 
2000. 

Public  Service  Electric  &■  Gas  Company, 
Docket  Nos.  50-272  and  50-311,  Salem 
Nuclear  Generating  Station,  Unit  Nos.  1 
and  2,  Salem  County,  New  Jersey 

Date  of  application  for  amendments: 
December  20,  1999,  as  supplemented 
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February  11,  February  25,  and  October 
10,  2000. 

Brief  description  of  amendments:  The 
amendments  revised  Facility  Operating 
Licenses  DPR-70  and  DPR-75  to  reflect 
changes  related  to  the  transfer  of  the 
license  for  the  Salem  Nuclear 
Generating  Station,  Unit  Nos.  1  and  2, 
to  the  extent  held  by  Delmarva  Power 
and  Light  Company,  to  PSEG  Nuclear 
Limited  Liability  Company. 
.  Date  of  issuance:  December  29,  2000. 

Effective  date:  As  of  the  date  of 
issiiance,  and  shall  be  implemented 
within  30  days. 

Amendment  Nos.:  240  and  221. 

Facility  Operating  License  Nos.  DPR- 
70  and  DPR-75:  The  amendments 
revised  the  License. 

Date  of  initial  notice  in  Federal 
Rtgisla-:  February  18,  2000  (65  FR  8452). 
The  February  11,  February  25,  and 
October  10,  2000,  supplements  did  not 
expand  the  scope  of  the  original 
application  wiUi  respect  to  both  the 
proposed  transfer  action  and  the 
proposed  amendment  action  as  initially 
noticed  in  the  Federal  Register.  No 
hearing  requests  or  comments  were 
received.  In  addition,  the  submittal  did 
not  affect  the  applicability  of  the 
Commission's  generic  no  significant 
hazards  consideration  determination  set 
forth  in  10  CFR  2.1315. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  December  21. 
2000. 

Southern  Nuclear  Operating  Company. 
Inc.,  et  al..  Docket  Nos.  50~424  and  50- 
425.  Vogtle  Electric  Generating  Plant, 
Units  1  and  2,  Burke  County,  Georgia 

Date  of  application  for  amendments: 
October  13, 1999,  as  supplemented  by 
letter  dated  June  1,  2000. 

Brief  description  of  amendments:  The 
amendments  revised  the  Technical 
Specifications  to  permit  relaxation  of 
allowed  bypass  test  times  for  Limiting 
Conditions  for  Operations  (LCO)  3.3.1, 
"Reactor  Trip  System  Instnmientation", 
and  LCO  3.3.2,  "Engineered  Safety 
Feature  Actxiation  System 
Instrumentations".  These  changes 
specifically  revise  the  completion  times 
from  6  hours  to  72  hours  for  inoperable 
analog  instnmients,  increase  bypass 
times  bom  6  hours  to  12  hours  for 
surveillance  testing  of  analog  channels, 
and  increase  completion  times  from  6 
hours  to  24  hours  for  an  inoperable  logic 
cabinet  or  master  and  slave  relays. 

Date  of  issuance:  December  22,  2000. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  from  the  date  of 
issuance. 

Amendment  Nos.:  116  and  94. 


Facility  Operating  License  Nos.  NPF- 
68  and  NPF-81 :  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  July  26,  2000  (65  FR  46016). 

The  supplemental  letter  dated  June  1, 
2000,  provided  clarifying  information 
that  did  not  change  the  scope  of  the 
October  13,  1999,  application  nor  the 
initial  proposed  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  December  22, 
2000. 

No  significant  hazards  consideration 
comments  received:  No. 

Dated  at  Rcx^kville,  Maryland,  this  17th  day 
of  January  2001. 

For  the  Nuclear  Regulatory  Commission. 
John  A.  ZwoUnski, 
Director,  Division  of  Licensing  Project 
Management,  Office  of  Nuciear  Reactor 
Regulation. 
[FR  Doc.  01-1987  Filed  1-23-01;  8:45  am) 

■aUNGCOOC  790»-«1-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  0MB  Review; 
Comment  Requeet;  Upon  Written 
Requeet  Coplee  AvaHeMe  From: 
Securltlee  and  Exchange  Commission, 
Office  of  FIHng  and  Information 
Services,  Waehington,  DC  20549 

Extension:  Rule  17Ad-2(c),  (d),  and  (h), 
SEC  File  No.  270-149,  OMB  Control  No. 
3235-0130 

Notice  is  hweby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  use.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
OfBce  of  Management  and  Budget  a 
request  for  extension  of  the  previously 
approved  collection  of  information 
discussed  below. 

•  Rule  17Ad-2(c),  (d),  and  (h) 
Transfer  Agent  Turnaround,  Processing 
and  Forwarding  Requirements. 

Rule  17Ad-2(c).  (d),  and  (h).  17  CFR 
240.17Ad-2(c),  (d),  and  (h),  under  the 
Seciuities  Exchange  Act  of  1934, 
enumerate  the  requirements  with  which 
transfer  agents  must  comply  to  inform 
the  Commission  or  the  appropriate 
regulator  of  a  transfer  agent's  failure  to 
meet  the  minimum  performance 
standards  set  by  the  Commission  rule  by 
filing  a  notice. 

While  it  is  estimated  there  are  900 
transfer  agents,  approximately  ten 
notices  pursuant  to  17Ad-2(c),  (d),  and 
(h)  are  filed  aimually.  The  estimated 
annual  cost  to  respondents  is  minimal. 


In  view  ef:  (a)  tbe  readily  available 
nature  of  most  of  the  information 
required  to  be  included  in  the  notice 
(since  that  information  must  be 
compiled  and  retained  pursuant  to  other 
Commission  rules);  (b)  the  summary 
fashion  that  such  information  must  be 
presented  in  the  notice  (most  notices  are 
one  page  or  less  in  length):  and  (c)  the 
experience  of  the  staff  regarding  the 
notices,  the  Commission  staff  estimates 
that,  on  average,  most  notices  require 
approximately  one-half  hour  to  prepare. 
The  Commission  stafi  estimates  a  cost  of 
approximately  $30.00  for  each  half  hour 
spent  preparing  the  notices  per  year, 
transfer  agents  spend  an  average  of  five 
hours  per  year  complying  with  the  rule 
at  a  cost  of  $300. 

The  retention  period  for  the 
recordkeeping  requirement  imder  Rule 
17Ad-2(c),  (d),  and  (h)  is  not  less  than 
two  years  following  the  date  the  notice 
is  submitted.  The  recordkeeping 
requirement  under  this  rule  is 
mandatory  to  assist  the  Commission  in 
monitoring  transfer  agents  who  Ml  to 
meet  the  minimum  performance 
standards  set  by  the  Commission  rule. 
This  rule  does  not  Involve  the  collection 
of  confidential  information.  Please  note 
that  a  transfer  agent  is  not  required  to 
file  under  the  rule  unless  it  does  not 
meet  the  minimum  performance 
standards  for  turnaround,  processing  or 
forwarding  items  received  for  transfer 
during  a  month.  Persons  should  note 
that  an  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  number. 

Written  comments  regarding  the 
above  information  shoiUd  be  directed  to 
the  following  persons:  (i)  Desk  Officer 
for  the  Securities  and  Exchange 
Commission,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  10102, 
New  Executive  Office  Building, 
Washington,  DC  20503;  and  (ii)  Michael 
E.  Bartell,  Associate  Executive  Director, 
Office  of  Information  Technology, 
Seciuities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Comments  must  be  submitted  to 
OMB  within  30  days  of  this  notice. 

Dated:  January  12,  2001. 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  01-2124  Filed  1-23-01;  8:45  am] 
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SOCIAL  SECURITY  ADMINISTRATION 

Agency  Information  Collection 
Activities:  Proposed  Request  and 
Comment  Request 

The  Social  Security  Administration 
(SSA)  publishes  a  list  of  information 
Collection  packages  that  will  require 
clearance  by  the  Office  of  Management 
and  Budget  (OMB)  in  compliance  with 
public  Law  104-13  effective  October  1, 
1995,  The  Paperwork  Reduction  Act  of 
|995.  SSA  is  soliciting  comments  on  the 
accuracy  of  the  agency's  burden 
estimate;  the  need  for  the  information; 
its  practical  utility;  ways  to  enhance  its 
Quality,  utility  and  clarity;  and  on  ways 
to  minimize  burden  on  respondents, 
including  the  use  of  automated 
f:ollection  techniques  or  other  forms  of 
information  technology. 

Written  comments  and 
iecommendations  regarding  the 
information  collection(s)  should  be 
$ubmitted  to  the  SSA  Reports  Clearance 
Officer  and  to  the  OMB  Desk  Officer  at 
fhe  following  addresses: 
OMB),  Attn:  Desk  Officer  for  SSA,  New 

Executive  Office  Building,  Room 

10230,  725  17th  St.,  NW,  Washington. 

D.C. 20503 
SSA),  Social  Secimty  Administration, 

DCFAM,  Attn:  Frederick  W. 

Brickenkamp,  l-A-21  Operations 

BIdg.,  6401  Secimty  Blvd.,  Baltimore, 

MD  21235 

I.  The  information  collections  listed 
below  will  be  submitted  to  OMB  within 
10  days  from  the  date  of  this  notice. 


Therefore,  your  comments  should  be 
submitted  to  SSA  within  60  days  from 
the  date  of  this  publication.  You  can 
obtain  copies  of  the  collection 
instruments  by  calling  the  SSA  Reports 
Clearance  Officer  at  410-965-4145,  or 
by  writing  to  him  at  the  address  listed 
above. 

1.  Notice  Regarding  Substitution  of 
Party  Upon  Death  of  Claimant — 0960- 
0288.  When  a  claimant  for  Social 
Security  or  Supplemental  Secimty 
Income  benefits  dies  while  a  request  for 
a  hearing  is  pending,  the  hearing  will  be 
dismissed  unless  an  eligible  individual 
makes  a  written  request  to  SSA  showing 
that  he  or  she  would  be  adversely 
affected  by  the  dismissal  of  the 
deceased's  claim.  An  individual  may 
satisfy  this  requirement  by  completing 
an  HA-539.  SSA  uses  the  information 
collected  to  document  the  individual's 
request  to  be  made  a  substitute  party  for 
a  deceased  claimant,  and  to  make  a 
decision  on  whom,  if  anyone,  should 
become  a  substitute  party  for  the 
deceased.  The  respondents  are 
individuals  requesting  hearings  on 
behalf  of  deceased  claimants  for  Social 
Security  benefits. 

Number  of  Respondents:  10,548. 
Frequency  of  Response:  1. 
Average  Burden  Per  Response:  5 
minutes. 
Estimated  Annual  Burden:  879  hours. 

2.  Report  by  Former  Representative 
Payee— 0960-0112.  When  a  State 
mental  institution  or  agency  terminates 
its  representative  payee  services,  SSA 
requires  a  closeout  report  on  funds  held 


on  behalf  of  Social  Security 
beneficiaries.  SSA  uses  the  information, 
which  is  collected  on  form  SSA-625,  to 
determine  the  proper  disposition  of  any 
conserved  funds  held  by  the 
representative  payee.  The  respondents 
are  State  mental  institutions  or  agencies 
that  served  as  representative  payees  for 
Social  Security  beneficiaries. 

Number  of  Respondents:  8,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  15 
minutes.  * 
Estimated  Annual  Burden:  2,000. 

3.  State  Agency  Report  of  Obligations 
for  SSA  Disability  Programs  and 
Addendum,  SSA-4513;  Time  Report  of 
Personnel  Services  for  Ehsability 
Determination  Services,  SSA—4514;  and 
State  Agency  Schedule  of  Equipment 
Purchased  for  SSA  Disability  Programs, 
SSA-871— 0960-0421. 

SSA  uses  the  information  collected  on 
forms  SSA-4513  and  4514  to  conduct  a 
detailed  analysis  and  evaluation  of  the 
costs  incurred  by  the  State  Disability 
Determination  Services  (DDSs)  in 
making  the  disability  determination  for 
SSA.  The  data  is  also  used  to  determine 
funding  levels  for  each  DDS.  SSA  uses 
the  information  collected  on  form  SSA- 
871  to  budget  and  account  for 
expenditures  of  funds  for  equipment 
purchases  by  the  State  DDSs  that 
administer  the  disability  determination 
program.  The  respondents  are  DDSs  that 
have  the  responsibility  for  making 
disability  determinations  for  SSA.     . 


;A-4513 

SSA-4514 

SSA-871  

I       Total  burden 


Respondents 


54 
54 
54 


Frequency  of 
response 


4 
4 
4 


Average  burden  per 
response  (minutes) 


90 
90 
30 


Estimated  annual 
burden  (hours) 


324 
324 

loe 


756 


4.  Request  for  Social  Security 
Statement— 0960-0466.  Form  SSA-7004 
|is  used  by  members  of  the  public  to 
[request  information  about  their  Social 
iSecurity  earning  records  and  to  get  an 
estimate  of  their  potential  benefits.  SSA 
provides  information,  in  response  to  the 
.request,  from  the  individual's  personal 
iSocial  Security  record.  The  respondents 
!are  Social  Security  numberholders  who 
have  covered  earnings  on  record. 

Number  of  Respondents:  3,000,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  5 
minutes. 

Estimated  Aimual  Burden:  250,000 
hours. 


5.  Certificate  of  Support— 0960-0001. 
The  information  collected  by  form  SSA- 
760-F4  is  used  to  determine  whether 
the  deceased  worker  provided  one-half 
support  required  for  entitlement  to 
parent's  or  spouse's  benefits.  The 
information  will  also  be  used  to 
determine  whether  the  Government 
pension  offset  would  apply  to  the 
applicant's  benefit  payments.  The 
respondents  are  parents  of  deceased 
workers  or  spouses  who  may  be  subject 
to  Government  pension  offset. 

Number  of  Respondents:  18,000. 
Frequency  of  Response:  1. 
Average  Burden  Per  Response:  15 
minutes. 


Estimated  Annual  Burden:  4,500 
hours. 

II.  The  information  collections  listed 
below  have  been  submitted  to  OMB  for 
clearance.  Your  conunents  on  the 
information  collections  would  be  most 
useful  if  received  by  OMB  and  SSA 
within  30  days  from  the  date  of  this 
publication.  You  can  obtain  a  copy  of 
the  OMB  clearance  packages  by  calling 
the  SSA  Reports  Clearance  Officer  on 
(410)  965-4145.  or  by  writing  to  him  at 
the  address  listed  above. 

1.  Internet  Request  for  Replacement 
SSA-1099/SSA-1042S.  Social  Security 
Benefits  Statement— 0960-0583.  The 
information  requested  by  the  Social 
Security  Administration  (SSA)  via  the 
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Internet  will  be  used  to  verify  identity 
and  to  provide  replacement  copies  of 
Forms  SSA-1099/SSA-1042,  which  are 
needed  to  prepare  Federal  tax  returns. 
This  Internet  option  to  request  a 
replacement  SSA-1099/SSA-1042S  will 
eliminate  the  need  for  a  phone  call  to 
a  teleservice  center  or  a  visit  to  a  field 
office.  The  respondents  are  beneficiaries 
who  request  a  replacement  SSA-1099/ 
1042S  via  the  Internet. 

SSA  is  publishing  this  notice  because 
the  previous  notices  (Vol.  65,  No.  197, 
page  60492,  October  11,  2000;  Vol.  65, 
No.  237,  page  77061,  December  8,  2000) 
contained  incorrect  information  on  the 
public  reporting  burden.  Following  is 
the  corrected  public  reporting  burden: 

Number  of  Respondents:  21,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  1.5 
minutes. 

Estimated  Average  Burden:  525  hours. 

2.  Blood  Donor  Locator  Service — 
0960-0501.  Regulation  20  CFR  401.200 
requires  that  participating  State  agencies 
provide  the  Social  Security 
Administration  (SSA)  Blood  Donor 
Locator  Service  (BDLS)  specific 
information  on  blood  donors  who  have 
tested  positive  for  Human 
Immimodeficiency  Virus  (HTV).  SSA 
uses  the  information  to  identify  the 
donor,  and  locate  the  donor's  address  in 
SSA  records  for  the  purpose  of  notifying 
the  states  and  to  assure  that  states  meet 
regulatory  requirements  to  qualify  for 
using  the  BDLS.  SSA  will  retain  no 
record  of  the  request  or  the  information 
aftdr  processing  has  been  completed. 
The  respondents  are  participating  State 
agencies  acting  on  behalf  of  authorized 
blood  donor  facilities. 

Number  of  Respondents:  10. 
.    Frequency  of  Response:  5. 

Average  Burden  Per  Response:  15 
minutes. 

Estimated  Annual  Burden:  12.5  hours. 

Dated:  January  18,  2001. 
Frederick  W.  Brickenkamp, 
Reports  Clearance  Officer. 
[FR  Doc.  01-2150  Filed  1-23-01;  8:45  am] 
nUJNG  CODE  4191-02-U 


DEPARTMENT  OF  STATE 

[Public  Notice  #  3526] 

U.S.  Advisory  Commission  on  Public 
Diplomacy;  Notice  of  Meeting 

The  U.S.  Advisory  Commission  on 
Public  EKplomacy,  reauthorized 
pursuant  to  PL.  106-113  (H.R.  3194. 
Consolidated  Appropriations  Act,  2000), 
will  meet  on  Tuesday,  February  6,  2001, 
in  Room  600,  301  4th  St.,  SW, 


Washington,  D.C.  finm  3:30  p.m.  to  5:00 
p.m. 

The  Commission  will  discuss  the 
Smith-Mimdt  Act,  and  Public 
Diplomacy  in  the  new  State  Department. 

Members  of  the  general  public  may 
attend  the  meeting,  though  attendance 
of  public  members  will  be  limited  to  the 
seating  available.  Access  to  the  building 
is  controlled,  and  individual  building 
passes  are  required  for  all  attendees. 
Persons  who  plan  to  attend  should 
contact  David  J.  Kramer,  Executive 
Director,  at  (202)  619-4463. 

Dated:  January  17,  2001. 
David ).  Kramer, 
Executive  Director,  U.S.  Advisory 
Commission  on  Public  Diplomacy,  U.S. 
Department  of  State. 

IFR  Doc.  01-2036  Filed  1-23-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATK>N 

Federal  Highway  Administration 

Environmental  Impact  Statement;  Rock 
Island  County,  IL,  and  Scott  County,  lA 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent. 

SUMIIARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  aq 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway 
improvement  in  Rock  Island  County, 
Illinois,  and  Scott  County,  Iowa. 
FOR  FURTHER  INFORMATION  CONTACT: 
Manu  M.  Chacko,  Transportation 
Engineer,  FHWA,  105  6th  Street,  Ames, 
lA  50010-6337,  (515)  233-7307.  James 
P.  Rost.  Director,  Office  of 
Environmental  Services,  Iowa 
Department  of  Transportation,  800 
Lincohi  Way,  Ames,  lA  50010,  (515) 
239-1798. 
SUPPI.EMENTARY  INFORMATION: 

Electronic  Access 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  fi'om 
the  Government  Printing  Office's 
Electronic  Bulletin  Board  Service  at 
(202)  512-1661.  Internet  users  may 
reach  the  Federal  Register's  home  page 
at:  http://www.nara.gov/fedreg  and  the 
Government  Printing  Office's  database 
at:  http://www.access.gpo.gov/nara. 

Background 

The  FHWA,  in  cooperation  with  the 
Iowa  and  Illinois  Departments  of 
Transportation,  will  prepare  an 
environmental  impact  statement  (EIS) 
on  a  proposal  to  improve  capacity  and 


safety  in  the  1-74  corridor  between  23rd 
Avenue  in  Moline,  Illinois,  and  53rd 
Street  in  Bettendorf,  Iowa.  This  corridor, 
which  includes  a  crossing  of  the 
Mississippi  River,  is  approximately  9.7 
km  (6  miles)  long.  Within  the  project 
limits,  the  1-74  corridor  includes  three 
interchanges  in  Illinois  and  five 
interchanges  in  Iowa. 

Corridor  improvements  are 
considered  necessary  to  improve  safety 
and  to  accommodate  future  traffic 
demand.  The  proposed  improvements 
are  expected  to  include  mainline 
capacity  enhancements,  interchange 
modifications,  and  the  realignment  of  I- 
74  across  the  Mississippi  River. 
Alternatives  imder  consideration 
include:  (1)  Taking  no  action;  (2) 
employing  low-cost  measures  (such  as 
traffic  management,  incident 
management,  additional  transit  service, 
and  van  and  carpool  efforts);  and  (3) 
realigning  and  widening  1-74  across  the 
Mississippi  River,  which  may  include 
providing  auxiliary  lanes  between 
interchanges  or  an  additional  through 
lane  in  each  direction,  and 
reconfiguring  existing  service 
interchanges.  Changes  in  grade,  * 

alignment,  river  crossing  location,  and 
ramp  terminal  locations  will  be 
evaluated. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  federal,  state,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  interest  in  or  are  known  to  be 
interested  in  this  proposal.  A  series  of 
public  meetings  will  be  held  in  Moline, 
Illinois,  and  Bettendorf,  Iowa,  during 
2001  and  2002.  In  addition,  a  public 
hearing  will  be  held.  Public  notice  will 
be  given  of  the  time  and  place  of  the 
meetings  and  hearing.  The  draft  EIS  will 
be  available  for  public  and  agency 
review  and  comment  prior  to  the  public 
hearing.  A  scoping  meeting  will  be  held 
for  identifying  significant  issues  to  be 
addressed  in  the  environmental  impact 
statement. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  fi-om  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  Iowa  Department  of 
Transportation  or  FHWA  at  the  address 
provided  in  the  caption  FOR  FURTHER 
INFORMATION  CONTACT. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  of 
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Federal  programs  and  activities  apply  to  this 
program.) 

(Authority:  23  U.S.C.  315;  49  CFR  1.48) 

Dated:  January  12,  2001. 
Bobby  W.  Blackmon, 
Division  Administrator. 
[PR  Dop^l-2156  Filed  1-23-01;  8:45  am] 
BILLING  CODE  49ia-22-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Advisory  Committee  on  the 
Readjustment  of  Veterans,  Notice  of 
Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  under  Public  Law  92- 
463  that  a  Meeting  of  the  Advisory 
Committee  on  the  Readjustment  of 
Veterans  will  be  held  February  15  and 


16,  2001.  This  will  be  a  regularly 
scheduled  meeting  for  the  purpose  of 
reviewing  VA  services  for  veterans,  and 
to  formulate  Committee 
recommendations  and  objectives.  The 
meeting  on  both  days  will  be  held  at 
The  American  Legion,  Washington, 
Office,  1608  K  Street,  NW,  Washington. 
DC.  The  agenda  on  both  days  will 
commence  at  8:30  a.m.,  and  adjourn  at 
4:30  p.m. 

The  agenda  for  Thursday,  February 
15,  will  include  a  review  of  areas  of 
potential  partnership  between  the 
IDepartments  of  Defense  and  Veterans 
Affairs  for  effectively  coordinating  the 
treatment  of  traumatic  stress  disorders 
in  veterans  exposed  to  war-zone 
stressors  while  on  active  dufy  in  the 
military. 

On  Friday,  February  16,  the 
Committee  will  review  Veterans  Health 
Administration  (VHA)  special  emphasis 


programs  for  post-traumatic  stress 
disorder  and  readjustment  counseling  as 
provided  in  VA  Vet  Centers.  The  agenda 
for  both  days  will  also  include  strategic 
planning  sessions  to  formulate  goals  and 
objectives  for  a  Committee  field  visit  to 
VA  facilities  to  be  conducted  later  in  the 
year. 

The  meeting  will  be  open  to  the 
public.  Those  who  plan  to  attend  or 
who  have  questions  concerning  the 
meeting  may  contact  Alfonso  R.  Batres, 
Ph.D.,  M.S.S.W.,  Chief  Readjustment 
Counseling  Officer,  IDepartment  of 
Veterans  Affairs  Headquarters  Office  at 
(202)  273-8967. 

Dated:  January  16,  2001. 

By  Direction  of  the  Acting  Secretary. 
Marvin  R.  Eason, 
Committee  Management  Officer. 
[FR  Doc.  01-2115  Filed  1-23-01:  8:45  am) 

B«.LING  COOE  B320-01-M 


Wednesday, 
January  24,  2001 


Part  n 


Department  of 
Agriculture 


Cooperative  State  Research,  Education, 
and  Extension  Service 
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DEPARTMENT  OF  AGRICULTURE 

Cooperative  State  Research, 
Education,  and  Extension  Service 

Higher  Education  Challenge  Grants 
Program  for  Fiscal  Year  2001 ;  Request 
for  Proposals  aixl  Request  for 
Stalceholder  Input 

agency:  Cooperative  State  Research, 

Education,  and  Extension  Service, 

USDA. 

action:  Notice  of  request  for  Proposals 

(RFP)  and  Request  for  Stakeholder 

Input. 

summary:  The  Cooperative  State 
Research,  Education,  and  Extension 
Service  (CSREES)  is  announcing  the 
Higher  Education  Challenge  Grants 
Program  for  Fiscal  Year  (FY)  2001. 
Proposals  are  hereby  requested  from 
eligible  institutions  as  identified  herein 
for  competitive  consideration  of  Higher 
Education  Challenge  Grant  awards. 

By  this  notice.  CSREES  also  requests 
stakeholder  input  from  any  interested 
party.  These  comments  will  be 
considered  in  the  development  of  the 
next  RFP  for  this  program.  Such 
comments  will  be  used  in  meeting  the 
requirements  of  section  103(c)(2)  of  the 
Agricultural  Research.  Extension,  and 
Education  Reform  Act  of  1998. 
DATES:  Proposals  must  be  received  on  or 
before  March  5.  2001.  Proposals 
received  after  the  closing  date  will  not 
be  considered  for  funding. 

User  comments  are  requested  within 
six  months  from  the  issuance  of  this 
notice.  Comments  received  after  that 
date  will  be  considered  to  the  extent 
practicable. 

ADDRESSES:  Proposals  submitted 
through  the  U.S.  mail  should  be  sent  to 
the  following  address:  Higher  Education 
Challenge  Grants  Program;  c/o  Proposal 
Services  Unit;  Office  of  Extramural 
Programs;  Cooperative  State  Research, 
Education,  and  Extension  Service;  U.S. 
Department  of  Agriculture;  STOP  2245; 
1400  Independence  Avenue,  SW., 
Washington,  DC  20250-2245. 

Hand-delivered  proposals  (brought  in 
person  by  the  applicant  or  through  a 
courier  service)  must  be  delivered  to  the 
following  address:  Higher  Education 
Challenge  Grants  Program;  c/o  Proposal 
Services  Unit;  Office  of  Extramural 
Programs;  Cooperative  State  Research, 
Education,  and  Extension  Service;  U.S. 
Department  of  Agricidtuje;  Room  1307, 
Waterfront  Centre;  800  9th  Street.  SW., 
Washington,  DC  20024.  The  telephone 
number  is  (202)  401-5048.  Proposals 
transmitted  via  a  facsimile  (fax) 
machine  will  not  be  accepted. 


Written  user  comments  should  be 
submitted  by  mail  to:  Policy  and 
Program  Liaison  Staff:  Office  of 
Extramural  Programs;  USDA-CSREES; 
STOP  2299;  1400  Independence 
Avenue,  SW..  Washington,  DC  20250- 
2299;  or  via  e-mail  to:  RFP- 
OEP@reeusda.gov.  (This  e-mail  address 
is  intended  only  for  receiving 
stakeholder  comments  regarding  this 
RFP.  and  not  for  requesting  information 
or  forms.) 

FOR  FURTHER  INFORMATION  CONTACT:  P. 
Gregory  Smith.  Higher  Education 
Programs;  Cooperative  State  Research, 
Education,  and  Extension  Service;  U.S. 
Department  of  Agriculture;  STOP  2251; 
1400  Independence  Avenue.  SW.; 
Washington,  DC  20250-2251;  telephone: 
(202)  720-2211;  e-mail: 
gsmith@reeusda.gov. 

Stakeholder  Input 

CSREES  is  requestiiig  comments 
regarding  this  solicitation  of 
applications  from  any  interested  party. 
In  your  comments,  please  include  the 
name  of  the  program  and  the  fiscal  year 
to  which  you  are  responding.  These 
comments  will  be  considered  in  the 
development  of  the  next  RFP  for  the 
program.  Such  comments  will  be  used 
in  meeting  the  requirements  of  section 
103(c)(2)  of  the  Agricultural  Research. 
Extension,  and  Education  Reform  Act  of 
1998,  7  U.S.C.  7613(c).  Comments 
should  be  submitted  as  provided  in  the 
"Addresses"  and  "Dates"  portions  of 
this  Notice. 
SUPPIEMENTARY  INFORMATION: 

Table  of  Contents 

A.  Administrative  Provisions 

B.  Legislative  Authority 

C.  Catalog  of  Federal  Domestic  Assistance 

D.  Purpose  of  the  Program 

E.  Eligibility 

F.  Available  Funds 

G.  Targeted  Need  Areas  Supported 
H.  Degree  Levels  Supported 

I.  Proposal  Submission  Limitations 

J.  Project  Duration 

K.  Matching  Requirement 

L.  Maximum  Grant  Amount 

M.  Limitation  on  Indirect  Costs 

N.  Funding  Limitations  Per  Institution 

O.  Maximum  Number  of  Grants  Per 

Institution 
P.  Other  Limitations 
Q.  Evaluation  Criteria 
R.  How  to  Obtain  Application  Materials 
S.  What  to  Submit 
T.  Where  and  When  to  Submit 
U.  Acknowledgment  of  Proposals 
V.  Intent  to  Submit  a  Proposal 

A.  Administrative  Provisions 

This  Program  is  subject  to  the 
provisions  found  at  7  CFR  Part  3405. 
These  provisions  set  forth  procedures  to 
be  followed  when  submitting  grant 


proposals,  rules  governing  the 
evaluation  of  proposals  and  the 
awarding  of  grants,  and  regulations 
relating  to  the  post-award 
administration  of  grant  projects. 

B.  Legislative  Authority 

The  authority  for  this  program  is 
contained  in  section  1417(b)(1)  of  the 
National  Agricultural  Research, 
Extension,  and  Teaching  Policy  Act  of 
1977,  as  amended  (NARETPA)  (7  U.S.C. 
3152(b)(1)).  In  accordance  with  the 
statutory  authority,  subject  to  the 
availability  of  fimds.  the  Secretary  of 
Agriculture,  who  has  delegated  the 
authority  to  the  Administrator  of 
CSREES,  may  make  competitive  grants, 
for  a  period  not  to  exceed  5  years,  to 
land-grant  colleges  and  universities,  to 
colleges  and  universities  having 
significant  minority  enrollments  and  a 
demonstrable  capacity  to  carry  out  the 
teaching  of  food  and  agricultural 
sciences,  and  to  other  colleges  and 
universities  having  a  demonstrable 
capacity  to  carry  out  the  teaching  of 
food  and  agricultural  sciences,  to 
administer  and  conduct  programs  to    ^ 
respond  to  identified  State,  regional, 
national  or  international  educational 
needs  in  the  food  and  agricultural 
sciences.  For  this  program,  the  term 
"food  and  agriciiltural  sciences"  means 
basic,  applied,  and  developmental 
teaching  activities  in  food  and  fiber, 
agricultural,  renewable  natural 
resources,  forestry,  and  physical  and 
social  sciences,  and  including  related 
disciplines  as  defined  in  section  1404(8) 
of  NARETPA,  7  U.S.C.  3103(8). 

C.  Catalog  of  Federal  Domestic 
Assistance 

This  program  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.217,  Higher  Education  Challenge  Grants 
Program. 

D.  Purpose  of  the  Program 

Grants  will  be  made  to  U.S.  colleges 
and  universities  to  strengthen  their 
teaching  programs  in  the  food  and 
agricultural  sciences  in  the  targeted 
need  areas  as  described  herein.  The 
Higher  Education  Challenge  Grants 
Program  is  designed  to  stimulate  and 
enable  colleges  and  universities  to 
provide  the  quality  of  education 
necessary  to  produce  baccalaureate  or 
higher  degree  level  graduates  capable  of 
strengthening  the  Nation's  food  and 
agricultural  scientific  and  professional 
work  force.  It  is  intended  that  projects 
supported  by  the  program  will:  (1) 
Address  a  State,  regional,  national,  or 
international  educational  need;  (2) 
involve  a  creative  or  nontraditional 
approach  toward  addressing  that  need 


Federal  Register /Vol.  66.  No.  16 /Wednesday,  January  24.  2001  y' Notices 


7897 


which  can  serve  as  a  model  to  others; 
(3)  encourage  and  facilitate  better 
working  relationships  in  the  university 
science  and  education  community,  as 
well  as  between  universities  and  the 
private  sector,  to  enhance  program 
quality  and  supplement  available 
resources;  and  (4)  result  in  benefits 
which  will  likely  transcend  the  project 
duration  and  USDA  support. 

E.  Eligibility 

Proposals  may  be  submitted  by  land- 
grant  and  other  U.S.  colleges  and 
universities  offering  a  baccalaureate 
degree  or  any  other  higher  degree  and 
having  a  demonstrable  capacity  for,  and 
a  significant  ongoing  commitment  to, 
the  teaching  of  food  and  agricultiu-al 
sciences  generally  and  to  the  specific 
need  and/or  subject  area(s)  for  which  a 
grant  is  requested.  In  addition,  a  grantee 
institution  must  meet  the  definition  of 
a  college  or  imiversity  as  defined  in  7 
CFR  3405.2(f).  An  institution  eligible  to 
receive  an  award  under  this  program 
includes  a  research  foundation 
maintained  by  an  eligible  college  or 
university.  For  the  purposes  of  this 
program,  the  individual  branches  of  a 
State  university  system  or  public  system 
of  higher  education,  that  are  separately 
accredited  at  the  college  level  as  degree 
granting  institutions,  are  treated  as 
separate  institutions. 

F.  Available  Funds 

CSREES  anticipates  that  the  amount 
available  for  project  grants  under  this 
program  in  FY  2001  will  be 
approximately  $4,070,000.  Awards  will 
be  based  on  merit  evaluation  of 
proposals  by  peer  review  panels  and 
internal  staff  review. 

G.  Targeted  Need  Areas  Supported 

For  FY  2001,  proposals  must  address 
one  or  more  of  the  following  targeted 
need  areas:  (1)  Curricula  Design  and 
Materials  Development;  (2)  Faculty 
Preparation  and  Enhancement  for 
Teaching;  (3)  Instruction  Delivery 
Systems;  and  (4)  Student  Experiential 
Learning.  A  description  of  these  targeted 
need  areas  can  be  found  in  the  Scope  of 
Program  section  at  7  CFR  3405.6.  A 
proposal  may  address  a  single  targeted 
need  area  or  multiple  targeted  need 
areas,  and  may  be  focused  on  a  single 
subject  matter  area  or  multiple  subject 
matter  areas,  in  any  combination  (e.g., 
curriculum  development  in 
horticulture;  curriculum  development, 
faculty  enhancement,  and  student 
experiential  learning  in  animal  science; 
faculty  enhancement  in  food  science 
and  agribusiness  management;  or 
instruction  delivery  systems  and 


student  experiential  learning  in  plant 
science,  horticulture,  and  entomology). 

H.  Degree  Levels  Supported 

For  FY  2001,  proposals  must  be 
directed  to  undergraduate  studies 
leading  to  a  baccalaureate  degree.  For 
ptirposes  of  this  program,  proposals 
directed  to  the  first  professional  degree 
in  veterinary  medicine  also  are 
allowable.  Projects  directed  to  the 
graduate  level  of  study  will  not  be 
supported. 

I.  Proposal  Submission  Limitations 

There  is  no  limit  on  the  nimiber  of 
proposals  any  one  institution  may 
submit.  In  addition,  there  is  no  limit  on 
the  number  of  proposals  which  may  be 
submitted  on  behalf  of  the  same  school, 
college,  or  equivalent  administrative 
unit  within  an  institution. 

J.  Project  Duration 

A  regular,  complementary,  or  joilit 
project  proposal  may  request  funding 
for  a  project  period  of  18-36  months 
duration. 

K.  Matching  Requirement 

Each  grant  recipient  under  the  Higher 
Education  Challenge  Grants  Program  is 
required  to  match  the  grant  funds 
awarded  on  a  dollar-for-dollar  basis 
from  a  non-Federal  source(s).  The  cash 
contributions  towards  matching  from 
the  institution  should  be  identified  in 
the  column  "Applicant  Contributions  to 
Matching  Funds"  of  the  Higher 
Education  Budget.  Form  CSREES-713. 
The  cash  contributions  of  the  institution 
and  third  parties  as  well  as  non-cash 
contributions  should  be  identified  on 
Line  N..  as  appropriate,  of  Form 
CSREES-713  and  described  in  die 
budget  justification.  Any  cost-sharing 
commitments  specified  in  the  proposal 
will  be  referenced  and  included  as  a 
condition  of  an  award  resulting  from 
this  announcement. 

L.  Maximum  Grant  Amount 

For  a  regular  or  complementary 
project  proposal,  the  maximum  funds 
that  may  be  requested  from  CSREES 
under  this  program  to  cover  allowable 
costs  during  the  project  period  are 
$100,000.  (The  total  Federal 
contribution  to  the  budget  for  a  regular 
or  complementary  project  proposal  may 
not  exceed  $100,000.)  For  a  joint  project 
proposal,  the  maximum  funds  that  may 
be  requested  bxim  CSREES  under  this 
program  to  cover  allowable  costs  during 
the  project  period  are  $250,000.  (The 
total  Federal  contribution  to  the  budget 
for  a  joint  project  proposal  may  not 
exceed  $250,000.)  Please  refer  to  the 
Administrative  Provisions  for  this 


program  at  7  CFR  3405.2  for  the 
definitions  of  regiUar.  complementary, 
and  joint  project  proposals.  Note:  These 
maximums  are  for  the  total  duration  of 
the  project,  not  per  year. 

M.  Limitation  on  Indirect  Costs 

Pursuant  to  section  1462  of 
NARETPA,  7  U.S.C.  3310.  indirect  costs 
charged  against  a  grant  may  not  exceed 
19  percent  of  the  total  Federal  funds 
provided  imder  the  grant  award.  An 
alternative  method  of  calculation  of  this 
limitation  is  to  multiply  total  direct 
costs  by  23.456  percent.  Note  that  the 
indirect  cost  limit  of  19  percent  also 
applies  to  matching  fimds. 

N.  Funding  Limitations  Per  Institution 

In  FY  2001.  there  are  no  limits  on  the 
total  funds  that  may  be  awarded  to  any 
one  institution. 

O.  Maximum  Number  of  Grants  Per 
Institution 

For  FY  2001.  a  maximum  of  two 
grants  may  be  awarded  to  any  one 
institution  imder  the  Higher  Education 
Challenge  Grants  F*rogram.  This  ceiling 
excludes  any  subcontracts  awarded  to 
an  institution  pursuant  to  other  grants 
issued  imder  this  program. 

P.  Other  Limitations 

For  FY  2001,  the  applicant  institution 
submitting  a  joint  Challenge  Grant 
proposal  must  transfer  at  least  one-half 
of  the  awarded  funds  to  the  two  or  more 
other  colleges,  universities,  community 
colleges,  or  other  institutions  assuming 
a  major  role  in  the  conduct  of  the 
project.  For  FY  2001.  the  applicant 
institution  submitting  a  joint  Challenge 
Grant  proposal  must  retain  at  least  30 
percent  of  awarded  funds  to 
demonstrate  a  substantial  involvement 
with  the  project. 

Q.  Evaluation  Criteria 

NARETPA  requires  that  certain 
priorities  be  given  in  awarding  grants 
for  teaching  enhancement  projects 
under  section  1417(b).  This  program  is 
authorized  under  section  1417(b). 
CSREES  considers  all  applications 
received  in  response  to  this  solicitation 
as  teaching  enhancement  project 
applications.  To  implement  the 
NARETPA  priorities  for  proposals 
submitted  for  the  FY  2001  competition, 
the  evaluation  criteria  used  to  evaluate 
proposals,  as  provided  in  the 
Administrative  Provisions  for  this 
program  (7  CFR  3405.15).  have  been 
modified  to  include  new  criteria  or  extra 
points  for  proposals  demonstrating 
enhanced  coordination  among  eligible 
institutions  and  for  proposals  focusing 
on  innovative,  multidisciplinary 
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education  programs,  material,  or 
curricula. 

Evaluation  Criterion  Weight 

(a)  Potential  for  Addressing  a  State, 
Regional,  National  or  International 
Need:  65  Points 

This  criterion  assesses  the  potential  of 
the  project  to  add  value  by  advancing 
the  quality  of  food  and  agricultural 
sciences  higher  education  and 
producing  graduates  capable  of 
strengthening  the  Nation's  food  and 
agricultinal  scientific  and  professional 
work  force.  This  criterion  includes  the 
following  elements:  impact,  innovation, 
multidisciplinary,  expected  products 
and  results,  and  continuation  plans. 

(1)  Impact — Does  the  project  address 
a  significant  and  clearly  documented 
State,  regional,  multistate,  national,  or 
international  need?  Will  the  benefits  to 
be  derived  from  the  project  transcend 
the  applicant  institution  and/or  the 
grant  period? 

(2)  Innovative  and  Multidisciplinary 
Focus — ^Does  the  project  focus  on 
innovative,  multidisciplinary  education 
programs,  material,  or  curricula?  Is  the 
project  based  on  a  non-traditional 
approach  toward  solving  a  higher 
education  problem?  Is  the  project 
relevant  to  multiple  fields  in  the  food 
and  agricultiual  sciences?  Will  the 
project  expand  partnership  ventures 
among  disciplines  at  a  university? 

(3)  Products  and  results— /ne  the 
expected  products  and/or  results  of  the 
project  clearly  explained?  Will  the 
project  contribute  to  an  improvement  in 
the  quality  or  diversity  of  the  Nation's 
food  and  agricultiual  scientific  and 
professioucil  expertise  base? 

(4)  Continuation  plans — Are  there 
plans  for  continuation  or  expansion  of 
the  project  beyond  USDA  support?  Are 
there  indications  of  external,  non- 
Federal  support?  Are  there  realistic 
plans  for  making  the  project  self- 
supporting? 

(b)  Potential  of  Submitting  Institution(s) 
To  Successfully  Complete  Project 
Objectives:  70  Points 

This  criterion  assesses  the  soundness 
of  the  proposed  approach,  the  adequacy 
of  human  and  physical  resources 
available  to  carry  out  the  project,  the 
institution's  commitment  to  the  project, 
partnerships  and  collaborative  efforts 
involving  all  types  of  institutions,  its 
cost-effectiveness,  and  the  extent  to 
which  the  total  budget  adequately 
supports  the  project. 

(1)  Proposed  approach — Are  the 
objectives  achievable,  logical,  and  based 
on  review  of  literature?  Is  the  plan  of 
operation  managerially,  educationally. 


and/or  scientifically  soimd?  Is  the 
overall  plan  integrated  with  or  does  it 
expand  upon  other  major  efforts  to 
improve  the  quality  of  food  and 
agricultiual  sciences  higher  education? 
Is  the  timetable  realistic? 

(2)  Resources — ^Are  there  adequate 
institutional  resources  to  carry  out  the 
project?  Do  the  project  personnel 
possess  requisite  expertise  to  complete 
successfully  the  project?  Have  personnel 
committed  adequate  effort  to  achieve 
stated  objectives  and  anticipated 
outcomes?  Will  the  project  have 
adequate  administrative  support  to  carry 
out  the  proposed  activities?  Will  the 
project  have  access  to  needed  resoinces 
such  as  instrumentation,  facilities, 
computer  services,  library,  and  other 
instruction  support  resources? 

(3)  Institutional  commitment — ^Is  there 
evidence  to  substantiate  that  the 
institution  has  a  long  term  commitment 
to  support  the  result(s)  and/or 
product(s)  produced  by  this  project,  that 
it  will  help  satisfy  the  institution's  high- 
priority  objectives,  or  that  the  project  is 
supported  by  the  strategic  plans? 

(4)  Coordination  and  partnership 
efforts — ^Will  the  project  demonstrate 
enhanced  coordination  between  the 
applicant  institution(s)  and  other 
colleges  and  universities  with  food  and 
agricultural  science  programs  eligible 
for  grants  under  this  program?  Will  the 
project  expand  partnership  ventures 
among  eligible  colleges  and  universities, 
or  with  the  private  sector,  that  are  likely 
to  enhance  program  quality  or 
supplement  resources  available  to  food 
and  agriciUtural  sciences  higher 
education?  Will  the  arrangements  for 
partner(s)  and/or  collaborator(s) 
enhance  dissemination  of  the  result(s) 
and/or  product(s)? 

(5)  Budget  and  cost-effectiveness — Is 
the  budget  request  justifiable?  Are  costs 
reasonable  and  necessary?  Will  the  total 
budget  be  adequate  to  carry  out  project 
activities?  Are  the  source(s)  and 
amoimt(s)  of  non-Federal  matching 
support  clearly  identified  and 
appropriately  dociunented?  For  a  joint 
project  proposal,  is  the  shared  budget 
for  three  or  more  institutions  explained 
clearly  and  in  sufficient  detail?  Is  the 
proposed  project  cost-effective?  Does  it 
demonstrate  a  creative  use  of  limited 
resources,  maximize  educational  value 
per  dollar  of  USDA  support,  achieve 
economies  of  scale,  leverage  additional 
funds  or  have  the  potential  to  do  so, 
focus  expertise  and  activity  on  a 
targeted  need  area,  or  promote  coalition 
building  for  current  or  future  ventines? 


(c)  Effectiveness  of  Evaluation  Plan  and 
Potential  for  Dissemination  of  the 
Result(s)  and/or  Products  to  Other 
Institutions  and  for  Utilization  by  Other 
Institutions:  65  Points 

This  criterion  assesses  the  adequacy 
of  the  evaluation  strategy,  the  quality  of 
outcome  measures,  the  expertise  and 
availability  of  hiunan  resources  to 
conduct  the  evaluation,  the  record  of  the 
key  personnel  is  disseminating 
advancements  in  education,  e.g., 
publishing  educational  articles  in  peer 
reviewed  journals,  the  adequacy  of  the 
plan  for  dissemination,  and  the 
potential  for  utilization  by  other 
institutions. 

(1)  Evaluation — ^Does  the  proposal 
contain  a  well-designed  plan  to  evaluate 
results  of  the  project?  Will  this  plan 
provide  conclusions  suitable  for 
convincing  a  peer  review  audience  of 
the  accomplishment?  Does  it  allow  for 
continuous  and/or  ftequent  feedback 
diuing  the  life  of  the  project?  Does  the 
evaluation  plan  contain  outcome 
measures?  Are  the  outcome  measures 
capable  of  assessing  the  quality  and 
usefulness  of  project  results  and 
products?  Are  the  individuals  involved 
in  project  evaluation  skilled  in 
evaluation  strategies  and  procedines? 
Can  the  outcome  measures  provide  an 
objective  evaluation?  Is  the  outcome 
assessment  designed  in  such  a  way  that 
it  can  assist  faculty  at  other  institutions 
in  deciding  whether  to  use  project 
results  or  products? 

(2)  Dissemination — ^Is  there  a 
commitment  to  submit  the  resvdts  of  the 
project  evaluation  to  peer  review  by  the 
academic  community  in  the  food  and 
agricultural  sciences?  Does  the  proposed 
project  include  clearly  outlined  and 
realistic  mechanisms  that  will  lead  to 
widespread  dissemination  of  project 
results,  including  national  electronic 
conmnmication  systems,  publications, 
presentations  at  professional 
conferences,  and/or  use  by  faculty 
development  or  research/teaching  skills 
workshops? 

(3)  Utilization — Is  it  probable  that 
other  institutions  will  adapt  the  result(s) 
and/or  product(s)  of  this  project  for  their 
own  use?  Can  the  project  serve  as  a 
model  for  others?  If  successful,  is  the 
project  likely  to  lead  to  education 
reform?  Is  the  product(s)  and/or  result(s) 
likely  to  provide  a  significant 
contribution  to  the  advancement  of 
higher  education  in  the  food  and 
agricultural  sciences?  Are  partner(s) 
and/or  collaborator(s)  conmiitted  to 
utilize  the  product(s)  and/or  result(8)? 
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R.  How  To  Obtain  Application 
Materials 

An  Application  Kit  containing 
program  application  materials  will  be 
made  available  to  eligible  institutions 
upon  request.  These  materials  include 
the  Administrative  Provisions,  forms, 
instructions,  and  other  relevant 
information  needed  to  prepare  and 
submit  grant  applications.  Copies  of  the 
Application  Kit  may  be  requested  bom 
the  Proposal  Services  Unit;  Office  of 
Extramural  Programs;  Cooperative  State 
Research,  Education,  and  Extension 
Service;  U.S.  Department  of  Agricultiue; 
STOP  2245;  1400  hidependence 
Avenue,  SW.,  Washington,  DC  20250- 
2245.  The  telephone  number  is  (202) 
401-5048.  When  contacting  the 
Proposal  Services  Unit,  please  indicate 
that  you  are  requesting  forms  for  the  FY 
2001  Challenge  Grants  Program. 
1 1  Application  materials  may  also  be 
requested  via  Internet  by  sending  a 
message  with  your  name,  mailing 
address  (not  e-mail)  and  telephone 
nmnber  to  psb@reeusda.gov  that  states 
that  you  wish  to  receive  a  copy  of  the 
application  materials  for  the  FY  2001 
Challenge  Grants  Program.  The 
materials  will  then  be  mailed  to  you 
(not  e-mailed)  as  quickly  as  possible. 

S.  What  To  Submit 

An  original  and  seven  (7)  copies  of  a 
iroposal,  and  a  diskette  containing  a 


PC-based  (not  MAC)  electronic  £Qe  of 
the  proposal  Summary  and  Narrative  (in 
Word  or  WordPerfect),  must  be 
submitted.  Proposals  should  contain  all 
requested  information  when  submitted. 
Each  proposal  should  be  typed  on  SVa" 
x  11'  white  paper,  double-spaced,  and 
on  one  side  of  the  page  only.  Please  note 
that  the  text  of  the  proposal  should  be 
prepared  using  no  type  smaller  than  12 
point  font  size  and  one-inch  margins. 
The  entire  proposal  should  be 
paginated.  Note  that  the  Narrative 
section  of  the  proposal  is  limited  to  20 
pages.  All  copies  of  the  proposal  must 
be  submitted  in  one  package.  Each  copy 
of  the  proposal  must  be  stapled  secutrely 
in  the  upper  left-hand  comer  (DO  NOT 
BIND). 

T.  Where  and  When  To  Submit 

Hand-delivered  proposals  (brought  in 
person  by  the  applicant  or  through  a 
courier  service)  must  be  RECEIVED  on 
or  before  March  5,  2001,  at  the  following 
address:  Challenge  Grants  Program;  c/o 
Proposal  Services  Unit;  Office  of 
Extramiu^  Programs;  Cooperative  State 
Research,  Education,  and  Extension 
Service;  U.S.  Department  of  Agriculture; 
Room  1307,  Waterfi-ont  Building;  800 
9th  Street,  SW.,  Washington,  DC  20024. 
Proposals  transmitted  via  a  facsimile 
(fax)  machine  will  not  be  accepted. 

Proposals  submitted  through  the  U.S. 
mail  must  be  RECEIVED  on  or  before 
March  5,  2001.  Proposals  submitted 


through  the  U.S.  mail  should  be  sent  to 
the  following  address:  Challenge  Grants 
Program;  c/o  Proposal  Services  Unit; 
Office  of  Extramural  Programs; 
Cooperative  State  Research,  Education, 
and  Extension  Service;  U.S.  Department 
of  Agriculture;  STOP  2245;  1400 
Independence  Avenue,  SW., 
Washington,  DC  20250-2245.  The 
telephone  number  is  (202)  401-5048. 

U.  Acknowledgment  of  Proposals 

The  receipt  of  all  proposals  will  be 
acknowledged  by  e-mail,  therefore 
applicants  are  encouraged  to  provide  e- 
mail  addresses,  where  designated,  on 
the  Form  CSREES-661.  The 
acknowledgment  will  contain  an 
identifying  proposal  niunber.  Once  your 
proposal  has  been  assigned  a  proposal 
number,  please  cite  that  number  in 
future  correspondence. 

V.  Intent  To  Submit  a  Proposal 

For  the  FY  2001  competition.  Form 
CSREES-711,  "hitent  to  Submit  a 
Proposal,"  is  not  requested  nor  required 
for  the  Higher  Education  Challenge 
Grants  Program. 

Done  at  Washington,  DC.  this  16th  day  of 
)anuary2001.  ^ 

Colien  Hefiferan, 

Administrator,  Cooperative  State  Research, 

Education,  and  Extension  Service. 

[FR  Doc.  01-1721  Filed  1-23-01;  8:45  am] 
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EXECUTIVE  OFFICE  OF  THE 
PRESIDENT 

The  White  House  Office 

Memorandum  for  the  hieads  and  Acting 
Heads  of  Executhre  Departments  and 
Agencies 

January  20.  2001 

NfEMORANDUM  FOR  THE  HEADS 
AND  ACTING  HEADS  OF  EXECUTIVE 
DEPARTMENTS  AND  AGENCIES 

FROM: 

Andrew  H.  Card,  |r., 

Assistant  to  the  President  and  Chief  of  Staff . 

SUBJECT:  Regulatory  Review  Plan. 

The  President  has  asked  me  to 
communicate  to  each  of  you  his  plan  for 
managing  the  Federal  regulatory  process 
at  the  outset  of  his  Administration.  In 
order  to  ensure  that  the  President's 
appointees  have  the  opportunity  to 
review  any  new  or  pending  regulations, 
I  ask  on  behalf  of  the  President  that  you 
immediately  take  the  following  steps: 

1.  Subject  to  any  exceptions  the 
Director  or  Acting  Director  of  the  Office 
of  Management  and  Budget  (the  "OMB 
Director")  allows  for  emergency  or  other 
urgent  situations  relating  to  health  and 
safety,  send  no  proposed  or  final 
regulation  to  the  Office  of  the  Federal 
Register  (the  "OFR")  unless  and  until  a 
department  or  agency  head  appointed 


by  the  President  after  noon  on  January 
20,  2001,  reviews  and  approves  the 
regulatory  action.  The  department  or 
agency  head  may  delegate  this  power  of 
review  and  approval  to  any  other  person 
so  appointed  by  the  President, 
consistent  with  applicable  law. 

2.  With  respect  to  regulations  that 
have  been  sent  to  the  OFR  but  not 
published  in  the  Federal  Register, 
withdraw  them  from  OFR  for  review 
and  approval  as  described  in  paragraph 
1,  subject  to  exception  as  described  in 
paragraph  1.  This  withdrawal  must  be 
conducted  consistent  with  the  OFR 
procedures. 

3.  With  respect  to  regulations  that 
have  been  published  in  the  OFR  but 
have  not  taken  effect,  temporarily 
postpone  the  effective  date  of  the 
regulations  for  60  days,  subject  to 
exception  as  described  in  paragraph  1. 

4.  Exclude  from  the  requested  actions 
in  paragraphs  1-3  any  regulations 
promulgated  pursuant  to  statutory  or 
judicial  deadlines  and  identify  such 
exclusions  to  the  OMB  Director  as  soon 
as  possible. 

5.  Notify  the  OMB  Director  promptly 
of  any  regulations  that,  in  your  view, 
impact  critical  health  and  safety 
functions  of  the  agency  and  therefore 
shoiUd  be  also  excluded  from  the 
directives  in  paragraphs  1-3.  The 
Director  will  review  any  such 
notifications  and  determine  whether 


exception  is  appropriate  imder  the 
circumstances. 

6.  Continue  in  all  instances  to  comply 
with  Executive  Order  12866,  pending 
our  review  of  that  order,  as  well  as  any 
other  applicable  Executive  Orders 
concerning  regulatory  management. 

As  used  in  this  memorandimi, 
"regulation  "has  the  meaning  set  out  in 
section  3(e)  of  Executive  Order  12866. 
That  is,  this  plan  covers  "any 
substantive  action  by  an  agency 
(normally  published  in  the  Federal 
Register)  that  promulgates  or  is 
expected  to  lead  to  the  promulgation  of 
a  final  rule  or  regidation,  including 
notices  of  inquiry,  advance  notices  of 
proposed  rulemaking,  and  notices  of 
proposed  rulemaking." 

This  regulatory  review  will  be 
implemented  by  the  Director  or  Acting 
Director  of  the  OMB.  Communications 
regarding  exceptions  to  the  review,  or 
questions  regarding  the  review 
generally,  should  be  addressed  to  that 
individual. 

Finally,  in  the  interest  of  sound 
regulatory  practice  and  the  avoidance  of 
costly,  burdensome,  or  unnecessary 
regulation,  independent  agencies  are 
encouraged  to  participate  voluntarily  in 
this  review. 

This  memorandum  shall  be  published 
in  the  Federal  Register. 
[FR  Doc.  01-2368  Filed  1-23-01;  11:43  am) 
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606 1262 

36  CFR 

7 

219 

212 

261 

294 

295 

Propossd  Rules: 

7 1069.6519 

38  CFR 

Proposed  Rules: 

3 


.6519 
.1864 
.3206 
.3206 
.3244 
.3206 


.2376 


40  CFR 

9 3770.6481, 

31 3782 

35 1726,  2823,  3782 

52 8,  586,  634,  666,  730, 

1046,  1866,  1868,  1871 

63 1263,  1584,  3180,  6922 

69 5002 

70 


80... 
81... 
82... 
86... 
136. 


16 

5002 

1268 

1462 

5002 

3466 

141 2273,  3466,  3466,  6922 

142 3770,  6922 

143 3466 

laO 296,  298,  1242,  1592, 

1875,  2308 

232 4550 

271 22,  23,  28,  33,  733 

372 4500 

435 6850 

746 1206,  1726 

1610 1050 

Proposed  Rules: 

2 2870 

52 1796,  1925,  1927,  4756, 

6524 

63 1618 

70 84,85 

122 2960,5524 

123 4768 

136 3526 

141 3526 

143 3526 

271 : 85,86 

300 2380 

412 2960,5524 

413 424 

433 424 

438 424 

463 424 

464 424 

467 424 

471 424 

745 7208 

41  CFR 

101-6 


.6517  101-17 5362 

.7436  101-18 5362 

101-19 5362 

101-20 5362 

101-33 5362 

101-47 5362 

102-71 5362 

102-72 5362 

102-73 5362 

102-74 5362 

102-75 5362 

102-76 5362 

102-77 5362 

102-78 5362 

102-79 .....5362 

102-80 5362 

102-81 5362 

102-82 5362 

301 6482 

42  CFR 

8 4076 

400 6228 

411 856,3497 

413 1599,  3358,  3497 

416 4674 

422 3358 

424 856 

430 6228 

431 .2490,  6228 

433 2490 

434 6228 

435 2316,  2490,  6228 

436 2490 

438 6228 

440 6228 

441 7148 

447 3148,6228 

457 2490 

482 4674 

483 .....7148 

485 4674 

489 1599,3497 

Proposed  Rules: 

413 3377 

422 7593 

489 7593 

43  CFR 

3100 1883 

3106 1883 

3108 1883 

3130 1883 

3160 1883 

3162 1883 

3165 1883 

44  CFR 

64 2825 

65 1600 

Proposed  Rules: 

67 1618 

45  CFR 

46 3878 

146 1378 

1310 5296 

Proposed  Rules: 

146 1421 

46  CFR 

Proposed  Rules: 
.5362  66 2385 


110 1283 

111 1283 

47  CFR 

1 33,  2322,  3499,  6483 

2 7402,7579 

15 ; 7402,7579 

51 2335 

64 2322 

68 2322,7579 

73 737,  2336,  3883,  3884, 

7589 

74 3884 

76 7410 

90 33 

301 4771 

Proposed  Rules: 

1 86,341,  1622 

2 341,7438,7443 

3 1283 

5 1283 

25 3960 

64 1622 

73 2395,  2396,  7606,  7607 

90 86,7443 

101 7607 

48  CFR 

Ch.  1 2116,2141,5352 

0 

1 1117,2140 

2 2117 

3 2117 

4 2117. 

5 2117 

6 2117 

7 2117 

8 2117 

9 2117 

11 2117 

13 2117 

14 2117 

15 2117 

17 2117 

19 2117,2140 

22 2117,  2140,  5349 

23 2117 

24 2117 

26 2117 

27 2117 

28 2117 

29 2117 

30 2136 

31 2117 

32 2117 

33 2117 

34 2117 

35 2117 

36 2117 

37 2117 

39 2117 

42 2117,  2136,  2137,  2139. 

2140 

43 2117 

44 2117 

47 2117 

48 2117 

49 2117 

50 2117 

52 2117,5349 

53 2140 

Ch.3 4220 


Proposed  Rules: 

2 7166 

7 7166 

8 2752 

10 7166 

11 7166 

12 _ 7166 

39 7166 

52 2752 

931 4616 

970 4616 

49  CFR 

1 2827 

40 3884,  7590 

213 1894 

229 4104 

231 4104 

232 4104 

390 2756 

575 3388 

1247 1051 

Proposed  Ruiss: 

10 1294 

171 6942 

172 6942 

173 6942 

174 2870 

177 2870,6942 

178 6942 

214 1930 

229 136 

385 2767 

390 2767 

398 2767 

534 6527 

554 6535 

567 90 

571 968.  3527 

573 6535 

576 6535 

591 90 

592 90 

594 90 

50  CFR 

13 6483 

17 2828,6483 

18 1901 

20 737.  1052 

86 5282 

223 1601 

229 2336,5489 

600 2338 

622 7591 

635 55,  1907 

660 2338 

679 742,  1375,  3502,  7276, 

7327 
Proposed  Rules: 

17 345,  1295,  1628,  1631, 

1633,  3964,  4782,  4783 

216 2872 

229 6549 

648 91.  1634 

660 1945,2873 

679.. 3976 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JANUARY  24, 
2001 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 
related  products: 
Ivennectin  liquid;  published 

1-24-01 
Ivemiectin  otic  suspension; 
published  1-24-01 
JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Servic* 
Immigration: 
Aliens — 
Transit  Without  Visa 
Program;  countries 
wtiose  citizens  or 
nationals  are  ineligibte 
to  participate;  Kst. 
puMshed  1-5-01 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
inspection  Servic* 
Animal  welfare: 
Dogs  intended  for  hunting, 
breeding,  or  security 
purposes;  dealer  licensing 
arxl  inspection 
requirements;  comments 
due  by  2-2-01;  published 
12-4-00 
Interstate  transportation  of 
animal  products 
(quarantine): 
Brucellosis  in  cattle — 
State  and  area 
classifications; 
comments  due  by  2-2- 
01;  published  12-4-00 

AGRICULTURE 

DEPARTMENT 

Food  Safaty  and  Inspection 

Service 

Meat  arKJ  poultry  inspection: 
On-line  antimicrobial 
reprocessing  of  pre-chiH 
poultry  carcasses; 
performance  startdards; 
comments  due  by  1-30- 
01;  published  12-1-00 

ENVIRONMENTAL 

PROTECTION  AGENCY 

Air  pollution  control: 


Interstate  ozone  transport 
reduction — 

Nitrogen  oxides  budget 
trading  program; 
Section  126  petitions; 
findings  of  significant 
contribution  and 
rulemaking;  comments 
due  by  1-30-01; 
published  12-21-00 
State  operating  permits 
programs — 
Washington;  comnrwnts 
due  by  2-1-01; 
published  1-2-01 
Washington;  comments 
due  by  2-1-01; 
published  1-2-01 
Hazardous  waste  program 
authorizations: 
Florida;  comments  due  by 
2-1-01;  published  1-2-01 
Louisiana;  comments  due  by 

2-1-01;  published  1-2-01 
Oklahoma;  comments  due 
by  2-1-01;  published  1-2- 
01 
Superfund  program:  * 
National  oil  and  hazardous 
substarK»s  contirigency 
plan — 

hJational  priorities  list 
update;  comments  due 
by  1-30-01;  published 
12-1-00 
Toxic  chemical  release 
reporting;  community-right- 
to-know — 

Diisononyl  phtfialate 
category;  comments 
due  by  2-2-01; 
published  11-21-00 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  and  teieviskxi 

broadcasting: 

Personal  attack  and  politKal 
editorial  rules;  repeal  or 
fTKXJification;  comments 
due  by  1-31-01;  published 
10-11-00 
Radio  statkxis;  table  of 

assignments: 

North  Carolina  and  Virginia; 
comments  due  by  1-29- 
01;  published  12-19-00 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Nkxi-complex  Institutions; 
simplified  capital  frameworic; 
comments  due  by  2-1-01; 
published  11-3-00 

FEDERAL  RESERVE 
SYSTEM 

Bank  hoMing  companies  and 
cfiange  in  bank  control 
(Reguiatkxi  Y): 
Financial  subsidiaries; 

comments  due  by  2-2-01; 

published  1-3-01 


Non-complex  institutwns; 
simplified  capital  framework; 
comments  due  by  2-1-01; 
published  11-3-00 

FEDERAL  TRADE 
COMMISSION 

Fair  Credit  Reporting  Act: 
Information  sharing  with 
affiliates;  interpretatkms; 
comments  due  by  1-31- 
01;  published  12-22-00 
Textile  Fiber  Products 
Identifk^tkxi  Act: 
Synterra;  new  generic  fiber 
name  and  definition; 
comments  due  by  1-29- 
01;  published  11-17-00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 

Medicare: 
Inpatient  rehabilitatkm 
facilities;  prospectilve 
paynr>ent  system; 
comments  due  by  2-1-01; 
published  12-27-00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Protection  of  research 

misconduct  whistleblowers; 

Pubik:  Health  Senrice 

standards;  comments  due 

by  1-29-01;  published  11- 

28-00 
INTERIOR  DEPARTMENT 
Fish  and  WIMIHe  Service 
Endangered  and  threatened 

species: 

Tidewater  gotiy;  northern 
populatk>ns;  comments 
due  by  2-2-01;  published 
1-3-01 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 

ab£mdoned  mine  larKl 

reclamation  plan 

submisskms: 

West  Virginia;  comments 
due  by  2-2-01;  published 
1-3-01 
JUSTICE  DEPARTMENT 

Immigration  and 
Naturalization  Service 

.  Immigration: 

Deportatkxi  proceedings; 
relief  for  certain  aliens; 
comments  due  by  1-29- 
01 ;  published  1 1  -30-00 

JUSTICE  DEPARTMENT 
Parole  Commission 

Federal  prisoners;  paroling 
and  releasing,  etc.: 
District  of  Columbia  Code— 
Supervisk>n  of  released 
prisoners  serving  terms 
of  supervised  release; 

V 


comments  due  by  1-30- 
01;  published  11-24-00 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Pollutton,  etc.: 
Marine  casualties;  reporting 
requirements;  comments 
due  by  1-31-01;  put>llshed 
11-2-00 
Ports  and  watenways  safety: 
Gulf  of  Mexico;  shipping 
safety  fairways  and 
arKhorage  areas; 
comments  due  by  1-29- 
01;  published  12-28-00 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Aircraft: 
Ufe-limited  aircraft  parts; 
safe  dispositk>n; 
comments  due  by  1-30- 
01;  published  10-2-00 
Airworthiness  directives: 
Airtxis;  comments  due  by  1- 
29-01;  published  12-28-00 
Boeing;  comments  due  by 
1-29-01;  published  11-28- 
00 
Bomt>ardier,  comments  due 
by  1-30-01;  published  1-5- 
01 
Cessna  Aircraft  Co.; 
comments  due  by  2-2-01; 
published  12-29-00 
DG  Flugzeugbau  GmbH; 
comments  due  by  2-1-01; 
published  12-27-00 
Domier  comments  due  by 
2-1-01;  published  1-2-01 
Eurocopter  France; 
comments  due  by  1-30- 
01;  published  12-1-00 
McDonnell  Douglas; 
comments  due  by  1-29- 
01;  published  11-28-00 
Airworthiness  standards: 
Special  condittons— 
Dassault  Aviatk>n  Mystere- 
Fakx)n  50  airplanes; 
comments  due  by  2-2- 
01;  published  1-3-01 
Restricted  areas;  comments 
due  by  2-1-01;  published 
12-18-00 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Importation  of  vehcles  and 
equipment  subject  to 
Federal  safety,  bumper,  and 
tfieft  prevention  standards: 
VehKles  originally 
manufactured  for  sale  in 
Canada;  importation 
expedited;  comments  due 
by  2-1-01;  published  1-2- 
01 
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Motor  vehicle  safety 
standards: 

Tire  labeling  improvement  to 

assist  in  identifying  tires 

that  are  being  recalled; 

comments  due  by  1-30- 

01;  published  12-1-00 

Transportation 
department 


Research  and  Special 
Programs  Administration 

Hazardous  materials 
transportation: 

RegistratkHi  fees;  temporary 
reduction;  comments  due 
by  2-2-01;  published  12-7- 
00 


TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 

Non-complex  institutions; 
simplified  capital  framewortt; 
comments  due  by  2-1-01; 
published  11-3-00 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Procedure  and  administration: 
Subsidiary  corporations; 
entity  classification, 
elective  changes  (check 
the  box  regulations); 
comments  due  by  2-2-01; 
published  1-17-01 

TREASURY  DEPARTMENT 

Financial  subsidiaries; 
comments  due  by  2-2-01; 
published  1-3-01 


TREASURY  DEPARTMENT 
Thrift  Supervision  Office 

Non-complex  institutions; 
simplified  capital  framework; 
comments  due  by  2-1-01; 
published  11-3-00 

LIST  OF  PUBLIC  LAWS 

Note:  The  List  of  Public  Laws 
for  the  106th  Congress, 
Second  Sessk)n  has  been 
completed  and  will  resume 
wfien  bills  are  enacted  into 
publk:  law  during  the  next 
session  of  Congress. 

A  cumulative  List  of  Publk: 
Laws  was  published  in  Part  II 
of  the  Federal  Register  on 

January  16,  2001. 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


Note:  PENS  will  resume 
servk:e  wtien  bills  are  enacted 
into  law  during  tf>e  next 
sessk>n  of  Congress. 

This  servKe  is  strictly  for  E- 
mail  notifk»tk>n  of  new  laws. 
The  text  of  laws  is  not 
available  through  this  sennce. 
PENS  cannot  respond  to 
spectfk:  inquiries  sent  to  this 
address. 


Microfiche  Editions  Available... 


Federal  Register 


The  Federal  Register  is  published  daily  In 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  tfie 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  published  in  24x 
microfiche  format  and  the  current 
year^  volumes  are  mailed  to 
subscrit)ers  as  issued. 


Microfiche  Subscription  Prices: 
Federal  Register: 

One  year:  $253.00 
Six  months:  $126.50 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $290.00 


Superintendent  of  Documents  Subscription  Order  Form 


Ordar  ProoMng  CodK 

*5419 

r~|  YES,  enter  the  following  indicated  subscription  in  24x  microfiche  format: 

Federal  Register  (MFFR)  D  One  year  at  $253  each 

D  Six  months  at  $126.50 
Code  of  Federal  Regulatioiis  (CFRM7)      D  One  year  at  $290  each 


Charge  your  ofdtr.  I^^^iff 

It's  Eaay!  mBFi  HHI 

To  fax  your  orders  (202)  512-2250 

Ptione  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Company  or  personal  name 


Addibonal  address/attention  line 


Street  address 


. .  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Please  Choose  Method  of  Payment: 

I    I  Check  Payable  to  the  Superintendent  of  Documents 
I     I  GPO  Deposit  Account 


(Please  type  or  print) 


-D 


I     I  VISA       EH  MasterCard  Account 


City,  State,  ZIP  code 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

May  we  BM*e  your  tMmt/addressavaaaMe  to  Other  ninifr<?      | || | 


Authorizing  signature  *" 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


A^r^l/  ^.     ^^rf/ 


Public  Papers 
of  the 
Presidents 
oftlie 
United  States 


Vl^lliam  J.  Clinton 
1993 

(Book  I) $61.00 
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(Book  n)  161.00 
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(Book  I) $56.00 

1994 

(Book  n) $62.00 

1995 

(Book  I) $60.00 

1996 

(Book  n) $65.00 

1996 

(Book  I) $66.00 

100A 

(Book  n) $72.00 

1997 

(Book  I) $69.00 

1997 

(Book  n) $78.00 

1998 

(Book  I) $74.00 

1998 

(Book  II) $75.00 

1999 

(Book  I) $71.00 
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FREE 
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Federal  Register  are  available  through  the 
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go  to  the  Superintendent  of 
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50  titles  pursuant  to  44  U.S.C.  1510. 
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new  books  are  listed  in  the  first  FEDERAL 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  268 
[Doclwt  No.  R-1096] 

Rules  Regarding  Equal  Opportunity 

AGENCY:  Board  of  Governors  of  the 

Federal  Reserve  System. 

ACTION:  Interim  Rule  with  request  for 

comments. 

SUMMARY:  The  Board  of  Governors  of  the 
Federal  Reserve  System  (the  Board)  has 
revised  and  reissued  its  Rules  Regarding 
Equal  Opportunity  (rule)  in  order  to 
continue  its  practice  of  conforming  that 
rule  as  closely  as  possible  to  the 
"Federal  Sector  Equal  Employment 
Opportunity,"  regulation  of  the  Equal 
Employment  Opportunity  Commission 
(Commission),  which  the  Commission 
revised  effective  November  9, 1999. 

The  revised  Board  regulation  is  issued 
as  an  immediately  effective  interim  rule, 
with  opportxmity  for  public  comment,  to 
ensure  that  all  complaints  ciirrently 
pending  at  the  Board,  and  which  may  in 
the  near  future  be  filed,  are  processed 
under  procedures  consistent  with  those 
in  the  Commission's  regulation  for 
agencies  subject  to  its  jxirisdiction, 
which  was  issued  following  notice  and 
public  comment. 

DATES:  This  interim  rule  is  effective 
January  25,  2001. 

Applicability  Date:  This  interim  rule 
is  applicable  to  all  Board  equal 
employment  opportunity  (EEO) 
complaints  pending  at  any  stage  of  the 
administrative  process  as  of  January  25, 
2001. 

Comment  Date:  Submit  comments  on 
or  before  March  26,  2001. 
ADDRESSES:  Comments  should  refer  to 
docket  niunber  R-1096  and  should  be 
mailed  to  Ms.  Jennifer  J.  Johnson, 
.  Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20551  or  mailed  electronically  to 


regs.comments@federalreserve.gov. 
Comments  addressed  to  Ms.  Johnson 
also  may  be  delivered  to  the  Board's 
maihoom  between  8:45  a.m.  and  5:l5 
p.m.  and,  outside  those  hours,  to  the 
Board's  security  control  room.  Both  the 
mailroom  and  the  security  control  room 
are  accessible  from  the  Eccles  Building 
courtyard  entrance,  located  on  20th 
Street  between  Constitution  Avenue  and 
C  Street,  N.W.  Members  of  the  pubUc 
may  inspect  comments  in  room  MP-500 
of  the  Martin  Building  between  9:00 
a.m.  and  5:00  p.m.  on  weekdays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  L.  Siciliano,  Assistant  General 
Counsel  (202-452-3920),  or  Ahcia  S. 
Foster,  Counsel  (202-452-5289),  Legal 
Division,  Board  of  Governors  of  the 
Federal  Reserve  System.  For  the  hearing 
impaired  only,  Telecommunication 
Device  for  the  Deaf  (TDD),  Janice  Simms 
(202-872-4984),  Board  of  Governors  of 
the  Federal  Reserve  System,  20th  Street 
and  Constitution  Avenue  N.W., 
Washington,  D.C.,  20551. 
SUPPLEMENTARY  INFORMATION:  Section 
10(4)  of  the  Federal  Reserve  Act  (Act), 
12  U.S.C.  244,  provides  that  the 
"employment,  compensation,  leave,  and 
expenses"  of  Board  employees  is 
governed  solely  by  that  Act  rather  than 
by  the  laws  governing  federal  employers 
generally.  See,  for  example,  In  the 
Matter  of  the  Federal  Reserve  Board- 
Applicability  of  Senior  Executive 
Service,  58  Comp.  Gen.  687  (1979).  The 
Board's  EEO  regulation  "Rides 
Regarding  Equal  Opportimity,"  12  CFR 
part  268,  adopted  under  the  Federal 
Reserve  Act,  requires  the  Board  to 
maintain  a  workplace  free  of 
discrimination  based  on  race,  color, 
religion,  sex,  national  origin,  age, 
physical  or  mental  disability,  or 
retaUation  and,  among  other  things,  sets 
out  the  procediu^  applicable  to  the 
processing  of  EEO  coriiplaints  of 
discrimination.  The  Board's  EEO 
regulation  is  substantially  similar  to  the 
Commission's  regulation  "Federal 
Sector  Equal  Employment 
Opportunity,"  29  CFR  part  1614.  Thus, 
when  the  Commission  has  modified  its 
EEO  regulation,  the  Board  has  followed 
with  an  appropriate  revision  of  its  EEO 
regulation.  Recently,  the  Commission 
has  modified  29  CFR  part  1614,  which 
changes  were  effective  November  9, 
1999,  to  revise  the  procedures 
throughout  the  complaint  process.  64 
FR  37644  (July  12,  1999). 


In  order  to  incorporate  the  most 
recent  changes  made  by  the  Commission 
to  its  regulation,  which  the  Commission 
has  stated  apply  to  all  complaints  at  any 
stage  of  the  administrative  EEO  process 
as  of  November  9, 1999,  the  Board  is 
updating  part  268.  The  Board's  revised 
EEO  rule  incorporates  substantially 
verbatim  the  Commission's  November  9, 
1999,  amendments  to  the  Commission's 
EEO  regulation. 

In  addition,  although  it  generally  is 
substantially  similar  to  the 
Commission's  EEO  regiUation,  the 
Board's  regulation,  in  a  number  of 
instances,  uses  language  that  differs 
from  the  text  of  the  counterpart 
provision  in  the  Commission's 
regulation.  Except  as  described  below, 
the  interim  revised  rule  conforms  the 
language  in  the  Board's  regulation  to 
that  in  the  corresponding  provision  in 
the  Commission  regiUation. 

To  more  closely  follow  the 
Commission's  regiUation,  the  Board's 
regulation,  as  a  whole,  also  has  been 
renumbered  so  that  the  order  and 
numbering  of  the  provisions  follow  that 
of  the  Commission  to  the  extent 
possible.  This  has  meant  that  provisions 
in  the  Board's  regulation  having  no 
coimterpart  in  the  Commission's  rule, 
i.e.,  the  section  on  employment  of 
noncitizens  and  the  subpart  prohibiting 
discrimination  in  Board  programs  and 
activities  on  the  basis  of  disability,  have 
also  been  renumbered.  The  authority 
and  scope  section,  previously  §  268.101, 
and  the  definitions  section,  previously 
§  268.102,  have  been  moved  to  §§  268.1 
and  268.2,  respectively. 

To  conform  to  the  Commission's 
regulation,  the  definitions  in  the  Board's 
regiUation  applicable  to  particular 
sections,  for  example,  those  concerning 
class  actions  and  complaints  under  the 
Rehabilitation  Act,  have  been  moved 
out  of  the  separate  definitions  section 
and  into  the  respective  section  within 
the  regulation  to  which  the  definition 
corresponds.  Also,  the  internal  equal 
employment  designations  of  authority, 
which  described  the  particular 
functions  of  each  Board  office  to  act  on 
complaints,  and  which  were  previously 
contained  in  §  268.103,  have  been 
removed.  The  internal  designations  of 
authority  will  be  revised  and  pubUshed 
in  an  internal  policy  statement,  as  they 
concern  only  the  internal  administration 
of  the  Board.  In  addition,  typographical 
errors  in  part  268  have  also  been 
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corrected,  and  outdated  citations  to 
other  sections  in  this  rule  or  other  Board 
rules  have  been  revised. 

Language  in  three  sections  present  in 
the  Commission's  regulation  that 
currently  has  no  counterpart  in  the 
Board's  regulation  but  that  has 
applicability  to  employment  at  the 
Board  has  been  added  to  the  Board's 
revised  regulation.  One  new  section 
addresses  the  processing  of  grievances 
that  cover  the  same  matter  as  a 
complaint  of  discrimination  in  order  to 
assure  that  appropriate  procedines  for 
these  complaints  exist.  The  appropriate 
paragraph  in  the  corresponding 
provision  of  the  Commission's 
regulation  has  been  added  to  the  Board's 
regulation.  The  second  new  section 
covers  mixed  cases,  which  are 
complaints  that  raise  both  a 
discrimination  issue  and  an  issue 
appealable  to  the  Merit  System 
Protection  Board  (MSPB).  The  section 
differs  in  language  from  the  language  in 
the  corresponding  section  of  the 
Commission's  regulation  because  only  a 
Board  employee  who  is  a  preference 
eligible  employee,  as  defined  by  the 
Veterans  Preference  Act,  can  file  a 
mixed  case  complaint  with  the  Board  or 
a  mixed  case  appeal  with  the  MSPB. 
The  section  provides  that  the 
procedures  set  forth  in  the 
Commission's  regulation  (set  out  at  29 
CFR  1614.302  to  1614.310)  as  to  the 
processing  of  mixed  case  complaints 
and  mixed  case  appeals  will  be  applied 
by  the  Board  to  the  processing  of  mixed 
cases  filed  by  Veterans  Preference 
eligible  employees  against  the  Board. 
The  third  section  that  has  been  added 
incorporates  verbatim  the  Commission's 
provision  on  delegation  of  authority  for 
equal  opportunity  functions. 

Sections  in  the  Commission's 
regulation  that  are  not  present  in  the 
Board's  regulation  but  which  do  not 
have  applicability  to  Board  employment 
have  not  been  added.  Moreover,  the 
revised  regulation  does  not  change 
certain  provisions  in  the  Board 
regulation  that  differ  from  their 
counterpart  in  the  Commission 
regulation  because  these  provisions 
represent  areas  in  which  the 
Commission's  authority  is  inconsistent 
with  the  Board's  authority  under  the 
more  specific  provisions  of  the  Federal 
Reserve  Act.  Thus,  the  distinctions  in 
the  Board's  rule  regarding  the  audit  and 
review  by  the  Commission  of  the 
Board's  EEO  Program  and  how 
information  is  submitted  to  the 
Commission  about  the  Board's  EEO 
program  have  been  continued. 
Similarly,  the  Board's  rule  retains  the 
authority  of  the  Board  with  respect  to 
decisions  of  the  Commission. 


Finally,  revisions  have  also  been 
made  to  the  provisions  of  the  Board's 
regulation  prohibiting  discrimination  in 
Board  programs  and  activities  on  the 
basis  of  disability  (designated  subpart  H 
in  the  interim  rule)  and  to  provisions 
addressing  employment  of  noncitizens 
(§  268.205  of  the  interim  regulation), 
both  of  which  are  provisions  addressing 
matters  that  are  not  administered  by  the 
Commission.  Citations  in  the  subpart  on 
programs  and  activities  to  the  EEO 
processing  portion  of  the  Board's 
regulation  have  been  changed  to  reflect 
the  revisions.  Non-substantive  editorial 
changes  have  also  been  made  to  this 
subpart.  In  addition,  the  definitions 
applicable  to  this  subpart,  which  are 
patterned  after  the  corresponding 
regulation  of  the  Department  of  Justice, 
28  CFR  part  39,  prohibiting 
discrimination  in  programs  and 
activities  on  the  basis  of  disability  have 
been  moved  into  this  subpart.  Thus,  this 
subpart  has  been  renumbered 
accordingly.  As  for  the  section  on 
employment  of  noncitizens,  a  citation  to 
the  Board's  Rules  Regarding  Availability 
of  Information  (12  CFR  part  261)  has 
been  updated  to  reflect  the  appropriate 
provision  of  that  rule. 

Pursuant  to  the  Administrative 
Procedures  Act  (APA),  5  U.S.C. 
553(d)(3),  the  Board  has  determined  that 
it  is  unnecessary,  and  would  be 
impracticable,  to  defer  the  effective  date 
of  this  action  until  after  notice  and  after 
public  comments  have  been  received 
and  considered,  although  the  Board  vnU 
consider  all  public  comments  received 
and  make  changes  in  its  procedures 
based  on  those  comments  where 
appropriate.  The  Board  has  determined, 
pxu^uant  to  5  U.S.C.  553(d)(3),  that  good 
cause  exists  to  make  this  action  effective 
immediately  rather  than  to  defer  its 
effective  date  for  30  days.  Further, 
pursuant  to  the  Congressional  Review 
Act  (CRA),  5  U.S.C.  808(2),  the  Board 
has  determined  that  it  would  also  be 
impractical  and  imnecessary  to  defer  the 
effective  date  of  this  action  imtil  the 
notice  and  comment  period  imder  the 
CRA  has  expired. 

Under  both  the  APA  and  the  CRA, 
issuance  of  this  rule  as  an  interim  rule 
is  appropriate  because  the  Board  will  be 
applying  in  substance  the  Commission's 
regulation,  which  was  adopted  by  the 
Commission  after  notice  and  full  public 
comment.  Further,  having  an  updated 
regulation  in  place  and  in  effect 
regarding  equal  opportunity  will  insure 
that  the  Board's  EEO  Programs  Office 
processes  all  complaints  currently 
pending  at  the  Board,  and  which  may  in 
the  near  futiire  be  filed,  under  the 
board's  revised  regulation  without 
additional  delay.  The  Board  believes 


that  issuance  of  the  regulation  as  an 
interim  rule  should  thus  help  to  avoid 
confusion  among  management  and  staff. 

Regulatory  Flexibility  Act  Analjrsis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  5  U.S.C.  601,  et  seq.],  the  Board 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  governs  the  Board's  dealings 
with  its  employees,  applicants  for 
emplo)maent,  and  others  affected  in  a 
like  manner. 

List  of  Sul^ects  in  12  CFR  Part  268 

Administrative  practice  and 
procedine.  Aged,  Civil  rights.  Equal 
employment  opportunity.  Federal 
buildings  and  facilities.  Federal  Reserve 
System,  Government  employees. 
Individuals  with  disabilities,  Religious 
discrimination.  Sex  discrimination, 
Wages. 

For  the  reasons  set  out  in  the 
preamble,  the  Board  revises  12  CFR  part 
268  to  read  as  follows: 

PART  268— RULES  REGARDING 
EQUAL  OPPORTUNITY 

Subpart  A— General  Provisions  and 
Administration 

Sec. 

268.1  Authority,  purpose  and  scope. 

268.2  Definitions. 

Sut>part  B — Board  Program  To  Promote 
Equal  Opportunity 

268.101  General  policy  for  equal 
opportunity. 

268.102  Board  program  for  equal 
employment  opportunity. 

268.103  Complaints  of  discrimination 
covered  under  this  part. 

268.104  Pre-complaint  processing. 

268.105  Individual  complaints. 

268.106  Dismissals  of  complaints. 

268.107  Investigation  of  complaints. 

268.108  Hearings. 

268.109  Final  action  by  the  Board. 

Subpart  C — Provisions  Applicable  to 
Particular  Complaints 

268.201  Age  Discrimination  in  Employment 
Act. 

268.202  Equal  Pay  Act. 

268.203  Rehabilitation  Act. 

268.204  Class  complaints. 

268.205  Employment  of  noncitizens. 

Subpart  D — Related  Processes 

268.301  Negotiated  grievance  procedure. 

268.302  Mixed  case  complaints. 

Subpart  E— Appeals  to  ttie  Equal 
Emptoyment  Opportunity  Commission 

268.401  Appeals  to  the  Equal  Employment 
Opportunity  Commission. 

268.402  Time  limits  for  appeals  to  the 
Equal  Employment  Opportunity 
Commission. 
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268.403  How  to  appeal. 

268.404  Appellate  Procedure. 

268.405  Decisions  on  appeals. 

268.406  Civil  action:  Title  VII,  Age 
Discrimination  in  Employment  Act  and 
Rehabilitation  Act. 

268.407  Civil  action:  Equal  Pay  Act. 

268.408  Effect  of  filing  a  civil  action. 

Subpart  F— Remedies  and  Enforcement 

268.501  Remedies  and  relief 

268.502  Compliance  with  final  Commission 
decisions. 

268.503  Enforcement  of  final  EEOC 
decisions. 

268.504  Compliance  with  settlement 
agreements  and  final  actions. 

268.505  Interim  relief. 

Subpart  Q— Matters  of  General  Applicability 

268.601  EEO  group  statistics. 

288.602  Reports  to  the  Commission. 

268.603  Voluntary  settlement  attempts. 

268.604  Filing  and  computation  of  time. 

268.605  Representation  and  official  time. 

268.606  Joint  processing  and  consolidation 
of  complaints. 

288.607  Delegation  of  authority. 

Subpart  H— Prohibition  Against 
Discriminatkin  in  Board  Programs  and 
Aethritles  Because  of  a  Physical  or  Mental 
Disability 

268.701  Purpose  and  appUcation. 

268.702  Definitions. 

268.703  NoUce. 

268.704  Prohibition  against  discrimination. 

268.705  Employment. 

268.706  Program  accessibility: 
Discrimination  prohibited. 

268.707  Program  accessibility:  Existing 
facilities. 

268.708  Program  accessibility:  New 
construction  and  alterations. 

268.709  Communications. 

268.710  Compliance  procedures. 

Authority:  12  U.S.C.  244  and  248(i),  (k) 
and  (1). 

Subpart  A— General  Provisions  and 
Administration 

§  268.1    Authority,  purpose  and  scope. 

(a)  Authority.  The  regulations  in  this 
part  (12  CFR  part  268)  are  issued  by  the 
Board  of  Governors  of  the  Federal 
Reserve  System  (Board)  imder  the 
authority  of  sections  10(4)  and  ll(i),  (k), 
and  (1)  of  the  Federal  Reserve  Act 
(partially  codified  in  12  U.S.C.  244  and 
248(i).  (k)  and  (D). 

(b)  Purpose  and  scope.  This  part  sets 
forth  the  Board's  policy,  program  and 
procedures  for  providing  equal 
opportunity  to  Board  employees  and 
applicants  for  employment  without 
regard  to  race,  color,  religion,  sex, 
national  origin,  age,  or  physical  or 
mental  disability.  It  also  sets  forth  the 
Board's  policy,  program  and  procedures 
for  prohibiting  discrimination  on  the 
basis  of  physical  or  mental  disability  in 
programs  and  activities  conducted  by 
the  Board.  It  also  specifies  the 


circiunstances  imder  which  the  Board 
will  hire  or  decline  to  hire  persons  who 
are  not  citizens  of  the  United  States, 
consistent  with  the  Board's  operational 
needs  and  applicable  law. 

§268.2    Definitions. 

The  definitions  contained  in  this 
section  shall  have  the  following 
meanings  throughout  this  part  unless 
otherwise  stated. 

(a)  Commission  or  EEOC  means  the 
Equal  Employment  Opportunity 
Commission. 

(b)  Title  vn  means  Title  VH  of  the 
Civil  Rights  Act  (42  U.S.C.  2000e  et 
seq.). 

Subpart  B— Board  Program  to  Promote 
Equal  Opportunity 

§268.101    General  poHcy  for  equal 
opportunity. 

(a)  It  is  the  policy  of  the  Board  to 
provide  equal  opportiuiity  in 
employment  for  all  persons,  to  prohibit 
discrimination  in  employment  because 
of  race,  color,  religion,  sex,  national 
origin,  age  or  disability,  and  to  promote 
the  full  realization  of  equal  opportunity 
in  employment  through  a  continuing 
afiirmative  program. 

(b)  No  person  shall  be  subject  to 
retahation  for  opposing  any  practice 
made  imlawful  by  Title  VII  of  the  Civil 
Rights  Act  (titie  VII)  (42  U.S.C.  2000e  et 
seq.),  the  Age  Discrimination  in 
Employment  Act  (ADEA)  (29  U.S.C.  621 
et  seq.).  the  Equal  Pay  Act  (29  U.S.C. 
206(d)).  or  the  Rehabilitation  Act  (29 
U.S.C.  791  et  seq.)  or  for  participating  in 
any  stage  of  adniinistrative  or  judicial 
proceedings  imder  those  statutes. 

§268.102    Board  program  for  equal 
employmeiTt  opportunity. 

(a)  The  Board  shall  maintain  a 
continuing  affirmative  program  to 
promote  equal  opportunity  and  to 
identify  and  eliininate  discriminatory 
practices  and  policies.  In  support  of  this 
prooam,  the  Board  shall: 

(1)  Provide  sufficient  resources  to  its 
equal  opportunity  program  to  ensure 
efficient  and  successfiil  operation: 

(2)  Provide  for  the  prompt,  fair  and 
impartial  processing  of  complaints  in 
accordance  with  this  part  and  the 
instructions  contained  in  the 
Conunission's  Management  Directives; 

(3)  Conduct  a  continuing  campaign  to 
eradicate  every  form  of  prejudice  or 
discrimination  fix)m  the  Board's 
personnel  policies,  practices  and 
working  conditions; 

(4)  Communicate  the  Board's  equal 
employment  opportimity  policy  and 
program  and  its  employment  needs  to 
all  soiuces  of  job  candidates  without 
regard  to  race,  color,  refigion,  sex, 


national  origin,  age  or  disability,  and 
solicit  their  recruitment  assistance  on  a 
continuing  basis; 

(5)  Review,  evaluate  and  control 
managerial  and  supervisory 
performance  in  such  a  manner  as  to 
insure  a  continuing  affirmative 
application  and  vigorous  enforcement  of 
the  policy  of  equal  opportimity,  and 
provide  orientation,  training  and  advice 
to  managers  and  supervisors  to  assure 
their  understanding  and 
implementation  of  the  equal 
employment  opportunity  policy  and 
program; 

(6)  Take  appropriate  disciplinary 
action  against  employees  who  engage  in 
discriminatory  practices; 

(7)  Make  reasonable  accommodation 
to  the  religious  needs  of  employees  and 
applicants  for  employment  when  those 
accommodations  can  be  made  without 
undue  hardship  on  the  business  of  the 
Board; 

(8)  Make  reasonable  accommodation 
to  the  known  physical  or  mental 
limitations  of  qualified  applicants  and 
employees  with  a  disability  unless  the 
acconunodation  would  impose  an 
undue  hardship  on  the  operations  of  the 
Board's  program; 

(9)  Reassign,  in  accordance  with 
§  268.203(g),  nonprobationary 
employees  who  develop  physical  or 
mental  limitations  that  prevent  them 
from  performing  the  essential  functions 
of  their  positions  even  with  reasonable 
accommodation ; 

(10)  Provide  recognition  to 
employees,  supervisors,  managers  and 
units  demonstrating  superior 
accomplishment  in  equal  employment 
opportunity; 

(11)  Establish  a  system  for 
periodically  evaluating  the  effectiveness 
of  the  Board's  overall  equal  employment 
opportunity  effort; 

(12)  Provide  the  maximum  feasible 
opportunity  to  employees  to  enhance 
their  skills  through  on-the-job  training, 
work-study  programs  and  other  training 
measures  so  that  they  may  perform  at 
their  highest  potential  and  advance  in 
accordance  with  their  abilities; 

(13)  Inform  its  employees  and 
recognized  labor  organizations  of  the 
Board's  affirmative  equal  opportunity 
policy  and  program  and  enlist  their 
cooperation;  and 

(14)  Participate  at  the  community 
level  with  other  employers,  with 
schools  and  universities  and  with  other 
public  and  private  groups  in  cooperative 
action  to  improve  employment 
opportunities  and  community 
conditions  that  afiect  employability. 

(b)  In  order  to  implement  its  program, 
the  Board  shall: 
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(1)  Develop  the  plans,  procediires  and 
regulations  necessary  to  carry  out  its 
proCTam; 

(2J  Establish  or  make  available  an 
alternative  dispute  resolution  program. 
Such  program  must  be  available  for  both 
the  piecomplaint  process  and  the  formal 
complaint  process. 

(3)  Appraise  its  personnel  operations 
at  regidar  intervals  to  assure  their 
conformity  with  the  Board's  program, 
this  part  268  and  the  instructions 
contained  in  the  Commission's 
management  directives; 

(4)  Designate  a  Director  for  Equal 
Employment  Opportimity  (EEO 
Programs  Director),  EEO  Officers),  and 
such  Special  Emphasis  Program 
Managers/Coordinators  {e.g..  People 
with  Disabilities  Program,  Federd 
Women's  Program  and  Hispanic 
Employment  Program),  clerical  and 
administrative  support  as  may  be 
necessary  to  carry  out  the  functions 
described  in  this  part  in  aU 
organizational  units  of  the  Board  and  at 
all  Board  installations.  The  EEO 
Programs  Director  shall  be  under  the 
immediate  supervision  of  the  Chairman. 

(5)  Make  written  materials  available  to 
all  employees  and  applicants  informing 
them  of  the  variety  of  equal  employment 
opportimity  programs  and 
administrative  and  judicial  remedial 
procedures  available  to  them  and 
prominently  post  such  written  materials 
in  all  personnel  and  EEO  offices  and 
throu^out  the  workplace; 

(6)  Ensiue  that  full  cooperation  is 
provided  by  all  Board  employees  to  EEO 
Counselors  and  Board  EEO  personnel  in 
the  processing  and  resolution  of  pre- 
complaint  matters  and  complaints 
within  the  Board  and  that  full 
cooperation  is  provided  to  the 
Commission  in  the  course  of  appeals, 
including,  granting  the  Commission 
routine  access  to  personnel  records  of 
the  Board  when  required  in  connection 
with  an  investigation; 

(7)  Publicize  to  all  employees  and 
post  at  all  times  the  names,  business 
telephone  numbers  and  business 
addresses  of  the  EEO  Counselors  (unless 
the  counseling  function  is  centralized, 
in  which  case  only  the  telephone 
number  and  address  need  be  publicized 
and  posted),  a  notice  of  the  time  limits 
and  necessity  of  contacting  a  Counselor 
before  filing  a  complaint  and  the 
telephone  numbers  and  addresses  of  the 
EEO  Programs  Director.  EEO  Officer(s) 
and  the  Special  Emphasis  Program 
Manors/Coordinators. 

(c)  The  EEO  Programs  Director  shall 
be  responsible  for: 

(1)  Advising  the  Board  of  Governors 
with  respect  to  the  preparation  of 
national  and  regionial  eqtial  employment 


opportunity  plans,  procedures, 
regulations,  reports  and  other  matters 
pertaining  to  the  policy  in  §  268.101  and 
the  Board's  program; 

(2)  Evaluating  from  time  to  time  the 
sufficiency  of  the  total  Board  program 
for  equal  employment  opportunity  and 
reporting  to  the  Board  of  Governors  with 
recommendations  as  to  any 
improvement  or  correction  needed, 
including  remedial  or  disciplinary 
action  with  respect  to  managerial, 
supervisory  or  other  employees  who 
have  failed  in  their  responsibilities; 

(3)  When  authorized  by  the  Board  of 
Governors,  making  changes  in  programs 
and  procedures  designed  to  eliminate 
discriminatory  practices  and  to  improve 
the  Board's  program  for  equal 
employment  opportimity; 

(4)  Providing  for  counseling  of 
aggrieved  individuals  and  for  the  receipt 
and  processing  of  individual  and  class 
complaints  of  discrimination;  and 

(5)  Assiuing  that  individual 
complaints  are  fairly  and  thoroughly 
inv^tigated  and  that  final  action  is 
taken  in  a  timely  manner  in  accordance 
with  this  part. 

(d)  DircKrtives,  instructions,  forms  and 
other  Commission  materials  referenced 
in  this  part  may  be  obtained  in 
accordance  with  the  provisions  of  29 
CFR  1610.7. 

S268.103    Complaints  of  dtocHmination 
covarad  by  this  part. 

(a)  Individual  and  class  complaints  of 
employment  discrimination  and 
retaliation  prohibited  by  title  VII 
(discrimination  on  the  basis  of  race, 
color,  religion,  sex  and  national  origin), 
the  ADEA  (discrimination  on  the  basis 
of  age  when  the  aggrieved  person  is  at 
least  40  years  of  age),  the  Rehabilitation 
Act  (discrimination  on  the  basis  of 
disability),  or  the  Equal  Pay  Act  (sex- 
based  wage  discrimination)  shall  be 
processed  in  accordance  with  this  part. 
Complaints  alleging  retaliation 
prohibited  by  these  statutes  are 
considered  to  be  complaints  of 
discrimination  for  purposes  of  this  part. 

(b)  This  part  applies  to  all  Board 
employees  and  applicants  for 
emplo3nnent  at  the  Board,  and  to  all 
employment  policies  or  practices 
affecting  Board  employees  or  applicants 
for  employment. 

(c)  Tnis  part  does  not  apply  to  Equal 
Pay  Act  complaints  of  employees  whose 
services  are  performed  within  a  foreign 
coimtry  or  certain  United  States 
territories  as  provided  in  29  USC  213(f). 

§268.104    Pre-compiaint  procassing. 

(a)  Aggrieved  persons  who  believe 
they  have  been  discriminated  against  on 
the  basis  of  race,  color,  religion,  sex. 


national  origin,  age  or  disability  must 
consult  a  Counselor  prior  to  filing  a 
complaint  in  order  to  try  to  informally 
resolve  the  matter. 

(1)  An  aggrieved  person  must  initiate 
contact  with  a  Counselor  within  45  days 
of  the  date  of  the  matter  alleged  to  be 
discriminatory  or,  in  the  case  of  a 
personnel  action,  within  45  days  of  the 
effective  date  of  the  action. 

(2)  The  Board  or  the  Commission 
shall  extend  the  45-day  time  limit  in 
paragraph  (a)(1)  of  this  section  when  the 
individual  shows  that  he  or  she  was  not 
notified  of  the  time  limits  and  was  not 
otherwise  aware  of  them,  that  he  or  she 
did  not  know  and  reasonably  should  not 
have  known  that  the  discriminatory 
matter  or  personnel  action  occiured, 
that  despite  due  diligence  he  or  she  was 
prevented  by  circumstances  beyond  his 
or  her  control  from  contacting  the 
counselor  within  the  time  limits,  or  for 
other  reasons  considered  sufficient  by 
the  Board  or  the  Conunission. 

(b)(1)  At  the  initial  coimseling 
session,  Coimselors  must  advise 
individuals  in  writing  of  their  rights  and 
responsibilities,  including  the  right  to 
request  a  hearing  or  an  immediate  final 
decision  after  an  investigation  by  the 
Board  in  accordance  with  §  268.107(f), 
election  rights  pursuant  to  §  268.302, 
the  right  to  file  a  notice  of  intent  to  sue 
pursuant  to  §  268.201(a)  and  a  lawsuit 
under  the  ADEA  instead  of  an 
administrative  complaint  of  age 
discrimination  under  this  part,  the  duty 
to  mitigate  damages,  administrative  and 
court  time  frames,  and  that  only  the 
claims  raised  in  precomplaint 
coimseling  (or  issues  or  claims  like  or 
related  to  issues  or  claims  raised  in  pre- 
complaint counseling)  may  be  alleged  in 
a  subsequent  complaint  filed  with  the 
Board.  Counselors  must  advise 
individuals  of  their  duty  to  keep  the 
Board  and  the  Commission  informed  of 
their  ciurent  address  and  to  serve  copies 
of  appeal  papers  on  the  Board.  The 
notice  required  by  paragraphs  (d)  or  (e) 
of  this  section  shall  include  a  notice  of 
the  right  to  file  a  class  complaint.  If  the 
aggrieved  person  informs  the  Counselor 
that  he  or  she  wishes  to  file  a  class 
complaint,  the  Counselor  shall  explain 
the  class  complaint  procediues  and  the 
responsibilities  of  a  class  agent. 

(2)  Counselors  shall  advise  aggrieved 
persons  that,  where  the  Board  agrees  to 
offer  ADR  in  the  particular  case,  they 
may  choose  between  participation  in  the 
alternative  dispute  resolution  program 
and  the  counseling  activities  provided 
for  in  paragraph  (c)  of  this  section. 

(c)  Counselors  shall  conduct 
counseling  activities  in  accordance  with 
instructions  contained  in  Commission 
Management  Directives.  When  advised 
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that  a  complaint  has  been  filed  by  an 
aggrieved  person,  the  Counselor  shall 
submit  a  written  report  within  15  days 
to  the  EEO  Programs  Director  and  the 
aggrieved  person  concerning  the  issues 
discussed  and  actions  taken  during 
counseling. 

(d)  Unless  the  aggrieved  person  agrees 
to  a  longer  counseling  period  under 
paragraph  (e)  of  this  section,  or  the 
aggrieved  person  chooses  an  alternative 
dispute  resolution  procedine  in 
accordance  with  paragraph  (b)(2)  of  this 
section,  the  Counselor  shall  conduct  the 
final  interview  with  the  aggrieved 
person  within  30  days  of  the  date  the 
aggrieved  person  contacted  the  Board's 
EEO  Programs  Office  to  request 
counseling.  If  the  matter  has  not  been 
resolved,  the  aggrieved  person  shall  be 
informed  in  writing  by  die  Counselor, 
not  later  than  the  thirtieth  day  after 
contacting  the  Counselor,  of  the  right  to 
file  a  discrimination  complaint  with  the 
Board.  This  notice  shall  inform  the 
complainant  of  the  right  to  file  a 
discrimination  complaint  within  15 
days  of  receipt  of  the  notice,  of  the 
appropriate  official  with  whom  to  file  a 
complaint  and  of  the  complainant's 
duty  to  assure  that  the  EEO  Programs 
Director  is  informed  immediately  if  the 
complainant  retains  counsel  or  a 
representative. 

(e)  Prior  to  the  end  of  the  30-day 
period,  the  aggrieved  person  may  agree 
in  writing  with  the  Board  to  postpone 
the  final  interview  and  extend  the 
counseling  period  for  an  additional 
period  of  no  more  than  60  days.  If  the 
matter  has  not  been  resolved  before  the 
conclusion  of  the  agreed  extension,  the 
notice  described  in  paragraph  (d)  of  this 
section  shall  be  issued. 

(f)  Where  the  aggrieved  person 
chooses  to  participate  in  an  alternative 
dispute  resolution  procedure  in 
accordance  with  paragraph  (b)(2)  of  this 
section,  the  pre-complaint  processing 
period  shall  be  90  days.  If  the  claim  has 
not  been  resolved  before  the  90th  day, 
the  notice  described  in  paragraph  (d)  of 
this  section  shall  be  issued. 

(g)  The  Coimselor  shall  not  attempt  in 
any  way  to  restrain  the  aggrieved  person 
from  filing  a  complaint.  The  Counselor 
shall  not  reveal  the  identity  of  an 
aggrieved  person  who  consulted  the 
Counselor,  except  when  authorized  to 
do  so  by  the  aggrieved  person,  or  until 
the  Board  has  received  a  discrimination 
complaint  under  this  part  from  that 
person  involving  the  same  matter. 

}  268.105    Individual  (Complaints. 

(a)  A  complaint  must  be  filed  with  the 
agency  that  allegedly  discriminated 
against  the  complainant. 


(b)  A  complaint  must  be  filed  within 
15  days  of  receipt  of  the  notice  required 
by  §  268.104(d),  (e)  or  (f). 

(c)  A  complaint  must  contain  a  signed 
statement  from  the  person  claiming  to 
be  aggrieved  or  that  person's  attorney. 
This  statement  must  be  sufficiently 
precise  to  identify  the  aggrieved 
individual  and  the  Board  and  to 
describe  generally  the  action(s)  or 
practice(s)  that  form  the  basis  of  the 
complaint.  The  complaint  must  also 
contain  a  telephone  number  and  address 
where  the  complainant  or  the 
representative  can  be  contacted. 

(d)  A  complainant  may  amend  a 
complaint  at  any  time  prior  to  the 
conclusion  of  the  investigation  to 
include  issues  or  claims  like  or  related 
to  those  raised  in  the  complaint.  After 
requesting  a  hearing,  a  complainant  may 
"file  a  motion  with  the  administrative 
judge  to  amend  a  complaint  to  include 
issues  or  claims  like  or  related  to  those 
raised  in  the  complaint. 

(e)  The  Board  snail  acknowledge 
receipt  of  a  complaint  or  an  amendment 
to  a  complaint  in  writing  and  inform  the 
complainant  of  the  date  on  which  the 
complaint  or  amendment  was  filed.  The 
Board  shall  advise  the  complainant  in 
the  acknowledgment  of  the  EEOC  office 
and  its  address  where  a  request  for  a 
hearing  shall  be  sent.  Such 
acknowledgment  shall  also  advise  the 
complainant  that: 

(1)  The  complainant  has  the  right  to 
appeal  the  final  action  on  or  dismissal 
of  a  complaint;  and 

(2)  The  Board  is  required  to  conduct 
an  impartial  and  appropriate 
investigation  of  the  complaint  within 
180  days  of  the  filing  of  the  complaint 
unless  the  parties  agree  in  writing  to 
extend  the  time  period.  When  a 
complaint  has  been  amended,  the  Board 
shall  complete  its  investigation  within 
the  earlier  of  180  days  after  the  last 
amendment  to  the  complaint  or  360 
days  after  the  filing  of  the  original 
complaint,  except  that  the  complainant 
may  request  a  hearing  from  an 
administrative  judge  on  the 
consolidated  complaints  any  time  after 
180  days  from  the  date  of  the  first  filed 
complaint. 

§268.106    Dismissals  of x»mplaints. 

(a)  Prior  to  a  request  for  a  hearing  in 
a  case,  the  Board  shall  dismiss  an  entire 
complaint: 

(1)  That  fails  to  state  a  claim  tmder 
§  268.103  or  §  268.105(a),  or  states  the 
same  claim  that  is  pending  before  or  has 
been  decided  by  the  Board  or  the 
Commission; 

(2)  That  fails  to  comply  with  the 
applicable  time  limits  contained  in 
§§268.104,  268.105  and  268.204(c), 


unless  the  Board  extends  the  time  limits 
in  accordance  with  §  268.604(c),  or  that 
raises  a  matter  that  has  not  been  brought 
to  the  attention  of  a  Counselor  and  is 
not  like  or  related  to  a  matter  that  has 
been  brought  to  the  attention  of  a 
Counselor; 

(3)  That  is  the  basis  of  a  pending  civil 
action  in  a  United  States  District  Court 
in  which  the  complainant  is  a  party 
provided  that  at  least  180  days  have 
passed  since  the  filing  of  the 
administrative  complaint,  or  that  was 
the  basis  of  a  civil  action  decided  by  a 
United  States  District  Court  in  whidi 
the  coimilainant  was  a  party; 

(4)  Where  a  complainant  nas  raised 
the  matter  in  an  appeal  to  the  Merit 
Systems  Protection  Board  and  §  268.302 
indicates  that  the  complainant  has 
elected  to  pursue  the  non-EEO  process; 

(5)  That  is  moot  or  alleges  that  a 
proposal  to  take  a  personnel  action,  or 
other  preliminary  step  to  taking  a 
personnel  action,  is  discriminatory; 

(6)  Where  the  complainant  cannot  be 
located,  provided  that  reasonable  efforts 
have  been  made  to  locate  the 
complainant  and  the  complainant  has 
not  responded  within  15  days  to  a 
notice  of  proposed  dismissal  sent  to  his 
or  her  last  known  address; 

(7)  Where  the  Board  has  provided  the 
complainant  with  a  written  request  to 
provide  relevant  information  or 
otherwise  proceed  with  the  complaint, 
and  the  complainant  has  failed  to 
respond  to  the  request  within  15  days  of 
its  receipt  or  the  complainant's  response 
does  not  address  the  Board's  request, 
provided  that  the  request  included  a 
notice  of  the  proposed  dismissal. 
Instead  of  dismissing  for  failure  to 
cooperate,  the  complaint  may  be 
adjudicated  if  sufficient  information  for 
that  piupose  is  available; 

(8)  That  alleges  dissatisfaction  with 
the  processing  of  a  previously  filed 
complaint;  or 

(9)  Where  the  Board,  strictly  applying 
the  criteria  set  forth  in  Commission 
decisions,  finds  that  the  complaint  is 
part  of  a  clear  pattern  of  misuse  of  the 
EEO  process  for  a  purpose  other  than 
the  prevention  and  elimination  of 
employment  discrimination.  A  clear 
pattern  of  misuse  of  the  EEO  process 
requires: 

(i)  Evidence  of  multiple  complaint 
filings;  and 

(ii)  Allegations  that  are  similar  or 
identical,  lack  specificity  or  involve 
matters  previously  resolved;  or 

(iii)  Evidence  oi  circumventing  other 
administrative  processes,  retaliating 
against  the  Board's  in-house 
administrative  processes  or 
overburdening  the  EEO  complaint 
system. 
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(b)  Where  the  Board  believes  that 
some  but  not  all  of  the  claims  in  a 
complaint  should  be  dismissed  for  the 
reasons  contained  in  paragraphs  (a)(l] 
through  (9)  of  this  section,  the  Board 
shall  notify  the  complainant  in  writing 
of  its  determination,  the  rationale  for 
that  determination  and  that  those  claims 
will  not  be  investigated,  and  shall  place 
a  copy  of  the  notice  in  the  investigative 
file.  A  determination  imder  this 
paragraph  is  reviewable  by  an 
administrative  judge  if  a  hearing  is 
requested  on  the  remainder  of  the 
complaint,  but  is  not  appealable  until 
final  action  is  taken  on  the  remainder  of 
the  complaint. 

S  268.107    Investigation  of  complaints. 

(a)  The  investigation  of  complaints 
filed  against  the  Board  shall  be 
conducted  by  the  Board. 

(b)  In  accordance  with  instructions 
contained  in  Commission  Management 
Directives,  the  Board  shall  develop  an 
impartial  and  appropriate  factual  record 
upon  which  to  inake  findings  on  the 
claims  raised  by  the  written  complaint. 
An  appropriate  factual  record  is  one  that 
allows  a  reasonable  fact  finder  to  draw 
conclusions  as  to  whether 
discrimination  occurred.  The  Board  may 
use  an  exchange  of  letters  or 
memoranda,  interrogatories, 
investigations,  fact-finding  conferences 
or  any  other  fact-finding  methods  that 
efficiently  and  thoroughly  address  the 
matters  at  issue.  The  Board  may 
incorporate  alternative  dispute 
resolution  techniques  into  its 
investigative  efforts  in  order  to  promote 
early  resolution  of  complaints. 

(c)  The  procedures  in  paragraphs 
(c)(1)  throt^  (3)  of  this  section  apply 
to  the  investigation  of  complaints: 

(1)  The  complainant,  the  Board,  and 
any'  employee  of  the  Board  shall 
produce  such  documentary  and 
testimonial  evidence  as  the  investigator 
deems  necessary. 

(2)  Investigators  are  authorized  to 
administer  oaths.  Statements  of 
witnesses  shall  be  made  under  oath  or 
affirmation  or,  alternatively,  by  written 
statement  under  penalty  of  perjury. 

(3)  When  the  complainant,  or  the 
Board  or  its  employees  fail  without  good 
cause  shown  to  respond  fully  and  in 
timely  fashion  to  requests  for 
dociunents,  records,  comparative  data, 
statistics,  affidavits  or  the  attendance  of 
witness(es),  the  investigator  may  note  in 
the  investigative  record  that  the 
decisionmaker  should,  or  the 
Commission  on  appeal  may,  in 
appropriate  circiunstances: 

(i)  Draw  an  adverse  inference  that  the 
requested  information,  or  the  testimony 
of  the  requested  witness,  would  have 


reflected  unfavorably  on  the  party 
refusing  to  provide-the  requested 
information; 

(ii)  Consider  the  matters  to  which  the 
requested  information  or  testimony 
pertains  to  be  established  in  favor  of  the 
opposing  party; 

fiii)  Exclude  other  evidence  offered  by 
the  party  failing  to  produce  the 
requested  information  or  witness; 

Uv)  Issue  a  decision  fully  or  partially 
in  favor  of  the  opposing  party;  or 

(v)  Take  such  other  actions  as  it 
deems  appropriate. 

(d)  Any  investigation  will  be 
conducted  by  investigators  with 
appropriate  security  clearances. 

(e)(1)  The  Board  shall  complete  its 
investigation  within  180  days  of  the 
date  of  filing  of  an  individual  complaint 
or  within  the  time  period  contained  in 
an  order  bom  the  Office  of  Federal 
Operations  on  an  appeal  fi'om  a 
dismissal  pursuant  to  §  268.106.  By 
written  agreement  within  those  time 
periods,  the  complainant  and  the  Board 
may  voluntarily  extend  the  time  period 
for  not  more  than  an  additional  90  days. 
The  Board  may  unilaterally  extend  the 
time  period  or  any  period  of  extension 
for  not  more  than  30  days  where  it  must 
sanitize  a  complaint  file  that  may 
contain  information  classified  pursuant 
to  Executive  Order  No.  12356,  or 
successor  orders,  as  secret  in  the  interest 
of  national  defense  or  foreign  policy, 
provided  the  Board  notifies  the 
complainant  of  the  extension. 

(2)  Confidential  supervisory     ^ 
information,  as  defined  in  12  CFR 
261.2(c),  and  other  confidential 
information  of  the  Board  may  be 
included  in  the  investigative  file  by  the 
investigator,  the  EEO  Programs  Director, 
or  another  appropriate  officer  of  the 
Board,  where  such  information  is 
relevant  to  the  complaint.  Neither  the 
complainant  nor  the  complainant's 
personal  representative  may  make 
further  disclosure  of  such  information, 
however,  except  in  compliance  with  the 
Board's  Rules  Regarding  Availability  of 
Information.  12  CFR  part  261,  and 
where  applicable,  the  Board's  Rules 
Regarding  Access  to  Personal 
Information  under  the  Privacy  Act  of 
1974. 12  CFR  part  261a. 

(f)  Within  180  days  from  the  filing  of 
the  complaint,  or  where  a  complaint 
was  amended,  within  the  earlier  of  180 
days  after  the  last  amendment  to  the 
complaint  or  360  days  after  the  filing  of 
the  original  complaint,  within  the  time 
period  contained  in  an  order  from  the 
Office  of  Federal  Operations  on  an 
appeal  from  a  dismissal,  or  within  any 
period  of  extension  provided  for  in 
paragraph  (e)  of  this  section,  the  Board 
shall  provide  the  complainant  with  a 


copy  of  the  investigative  file,  and  shall 
notify  the  complainant  that,  within  30 
days  of  receipt  of  the  investigative  file. 
the  complainant  has  the  right  to  request 
a  hearing  and  decision  from  an 
administrative  judge  or  may  request  an 
immediate  final  decision  pursuant  to 
§  268.109(b)  from  the  Board. 

(g)  Where  the  complainant  has 
received  the  notice  required  in 
paragraph  (f)  of  this  section  or  at  any 
time  after  180  days  have  elapsed  fit>m    . 
the  filing  of  the  complaint,  the 
complainant  may  request  a  hearing  by 
submitting  a  written  request  for  a 
hearing  directly  to  the  EEOC  office 
indicated  in  the  Board's 
acknowledgment  letter.  The 
complainant  shall  send  a  copy  of  the 
request  for  a  hearing  to  the  Board's  EEO 
Programs  Office.  Within  15  days  of 
receipt  of  the  request  for  a  hearing,  the 
Board's  EEO  Programs  Office  shall 
provide  a  copy  of  the  complaint  file  to 
EEOC  and,  if  not  previously  provided, 
to  the  complainant. 

S  268.106    HMTings. 

(a)  When  a  complainant  requests  a 
hearing,  the  Commission  shall  appoint 
an  administrative  judge  to  conduct  a 
hearing  in  accordance  with  this  section. 
Upon  appointment,  the  administrative 
judge  shall  assiune  full  responsibility 
for  the  adjudication  of  the  complaint, 
including  overseeing  the  development 
of  the  record.  Any  hearing  will  be 
conducted  by  an  administrative  judge  or 
hearing  examiner  with  appropriate 
security  clearances. 

(b)  Dismissals.  Administrative  judges 
may  dismiss  complaints  pursuant  to 

§  268.106,  on  their  own  initiative,  after 
notice  to  the  parties,  or  upon  the 
Board's  motion  to  dismiss  a  complaint. 

(c)  Offer  of  resolution.  (1)  Any  time 
after  the  filing  of  the  written  complaint 
but  not  later  than  the  date  an 
administrative  judge  is  appointed  to 
conduct  a  hearing,  the  Board  may  make 
an  offer  of  resolution  to  a  complainant 
who  is  represented  by  an  attorney. 

(2)  Any  time  after  the  parties  have 
received  notice  that  an  administrative 
judge  has  been  appointed  to  conduct  a 
hearing,  but  not  later  than  30  days  prior 
to  the  hearing,  the  Board  may  make  an 
offer  of  resolution  to  the  complainant, 
whethet  represented  by  an  attorney  or 
not. 

(3)  The  offer  of  resolution  shall  be  in 
writing  and  shall  include  a  notice 
explaining  the  possible  consequences  of 
failing  to  accept  the  offer.  The  Board's 
offer,  to  be  effective,  must  include 
attorney's  fees  and  costs  and  must 
specify  any  non-monetary  relief.  With 
regard  to  monetary  relief,  the  Board  may 
make  a  lump  svun  offer  covering  all 


Federal  Register / Vol.  66,  No.  17 /Thursday,  January  25,  2001 /Rules  and  Regulations  7709 


brms  of  monetary  liability,  or  it  may 
itemize  the  amounts  and  types  of 
monetary  relief  being  offered.  The 
complainant  shall  have  30  days  frt>m 
leceipt  of  the  offer  of  resolution  to 
^ccept  it.  If  the  complainant  fails  to 
Accept  an  offer  of  resolution  and  the 
felief  awarded  in  the  administrative 
jiudge's  decision,  the  Board's  final 
decision,  or  the  Commission's  decision 
On  appeal  is  not  more  favorable  than  the 
dffer,  then,  except  where  the  interest  of 
justice  would  not  be  served,  the 
complainant  shall  not  receive  payment 
from  the  Board  of  attorney's  fees  or  costs 
iliciuTed  after  the  expiration  of  the  30- 
day  acceptance  period.  An  acceptance 
of  an  offer  must  be  in  writing  and  will 
be  timely  if  postmarked  or  received 
within  the  30-day  period.  Where  a 
complainant  fails  to  accept  an  offer  of 
resolution,  the  Board  may  make  other 
offers  of  resolution  and  either  party  may 
seek  to  negotiate  a  settlement  of  the 
complaint  at  any  time. 

(d)  Discovery.  The  administrative 
judge  shall  notify  the  parties  of  the  right 
to  seek  discovery  prior  to  the  hearing 
and  may  issue  such  discovery  orders  as 
are  appropriate.  Unless  the  parties  agree 
in  writing  concerning  the  methods  and 
scope  of  discovery,  the  party  seeking 
discovery  shall  request  authorization 
from  the  administrative  judge  prior  to 
commencing  discovery.  BoA  parties  are 
entitied  to  reasonable  development  of 
evidence  on  matters  relevant  to  the 
issues  raised  in  the  complaint,  but  the 
administrative  judge  may  limit  the 
quantity  and  timing  of  discovery. 
Evidence  may  be  developed  through 
interrogatories,  depositions,  and 
requests  for  admissions,  stipulations  or 
production  of  documents.  It  shall  be 
grounds  for  objection  to  producing 
evidence  that  the  information  sought  by 
either  party  is  irrelevant, 
overburdensome,  repetitious,  or 
privileged. 

(e)  Conduct  of  hearing.  The  Board 
shall  provide  for  the  attendance  at  a 
hearing  of  all  employees  approved  as 
witnesses  by  an  administrative  judge. 
Attendance  at  hearings  will  be  limited 
to  persons  determined  by  the 
administrative  judge  to  have  direct 
knowledge  relating  to  the  complaint. 
Hearings  are  part  of  the  investigative 
process  and  are  thus  closed  to  the 

Eublic.  The  administrative  judge  shall 
ave  the  power  to  regulate  the  conduct 
of  a  hearing,  limit  the  number  of 
witnesses  where  testimony  would  be 
repetitious,  and  exclude  any  person 
from  the  hearing  for  contumacious 
conduct  or  misbehavior  that  obstructs 
the  hearing.  The  administrative  judge 
shall  receive  into  evidence  information 
or  dociunents  relevant  to  the  complaint. 


Rules  of  evidence  shall  not  be  applied 
strictiy,  but  the  administrative  judge 
shall  exclude  irrelevant  or  repetitious 
evidence.  The  administrative  judge  or 
the  Commission  may  refer  to  the 
Disciplinary  Committee  of  the 
appropriate  Bar  Association  any 
attorney  or,  upon  reasonable  notice  and 
an  opportimity  to  be  heard,  suspend  or 
disqualify  from  representing 
complainants  or  agencies  in  EEOC 
hearings  any  representative  who  refuses 
to  follow  the  orders  of  an  administrative 
judge,  or  who  otherwise  engages  in 
improper  conduct. 

(f)  Procedures.  (1)  The  complainant, 
the  Board  and  any  employee  of  the 
Board  shall  produce  such  dociimentary 
and  testimonial  evidence  as  the 
administrative  judge  deems  necessary. 
The  administrative  judge  shall  serve  all 
ordeis  to  produce  evidence  on  both 
parties. 

(2)  Administrative  judges  are 
authorized  to  administer  oaths. 
Statements  of  witnesses  shall  be  made 
under  oath  or  affirmation  or, 
alternatively,  by  written  statement 
imder  penalty  of  perjury. 

(3)  When  the  complainant,  or  the 
Board,  or  its  employees  fail  without 
good  cause  shown  to  respond  fully  and 
in  timely  fashion  to  an  order  of  an 
administrative  judge,  or  requests  for  the 
investigative  file,  for  dociunents, 
records,  comparative  data,  statistics, 
affidavits,  or  the  attendance  of 
witness(es),  the  administrative  judge 
shall,  in  appropriate  circumstances: 

(i)  Draw  an  adverse  inference  that  the 
requested  information,  or  the  testimony 
of  the  requested  witness,  would  have 
reflected  unfavorably  on  the  party 
refusing  to  provide  the  requested 
information; 

(ii)  Consider  the  matters  to  which  the 
requested  information  or  testimony 
pertains  to  be  established  in  favor  of  the 
opposing  party; 

(iii)  Exclude  other  evidence  offered  by 
the  party  failing  to  produce  the 
reouested  information  or  witness; 

Civ)  Issue  a  decision  fully  or  partially 
in  favor  of  the  opposing  party;  or 

(v)  Take  such  other  actions  as 
appropriate. 

Cg)  Decisions  without  bearing.  (1)  ff  a 
party  believes  that  some  or  all  material 
facts  are  not  in  genuine  dispute  and 
there  is  no  genuine  issue  as  to 
credibility,  the  party  may,  at  least  15 
days  prior  to  the  date  of  the  hearing  or 
at  such  earlier  time  as  required  by  the 
administrative  judge,  file  a  statement 
with  the  administrative  judge  prior  to 
the  hearing  setting  forth  the  fact  or  facts 
and  referring  to  the  parts  of  the  record 
relied  on  to  support  the  statement.  The 
statement  must  demonstrate  that  there  is 


no  genuine  issue  as  to  any  such  material 
fact.  The  party  shall  serve  the  statement 
on  the  opposing  party. 

(2)  The  opposing  party  may  file  an 
opposition  within  15  days  of  receipt  of 
the  statement  in  paragraph  (g)(1)  of  this 
section.  The  opposition  may  refer  to  the 
record  in  the  case  to  rebut  the  statement 
that  a  fact  is  not  in  dispute  or  may  file 
an  affidavit  stating  that  the  party  cannot, 
for  reasons  stated,  present  facts  to 
oppose  the  request.  After  considering 
the  submissions,  the  administrative 
judge  may  order  that  discovery  be 
permitted  on  the  fact  or  facts  involved, 
limit  the  hearing  to  the  issues  remaining 
in  dispute,  issue  a  decision  without  a 
hearing  or  make  such  other  ruling  as  is 
appropriate. 

(3)  If  the  administrative  judge 
determines  upon  his  or  her  own 
initiative  that  some  or  all  facts  are  not 
in  genuine  dispute,  he  or  she  may,  after 
giving  notice  to  the  parties  and 
providing  them  an  opportunity  to 
respond  in  writing  within  15  calendar 
days,  issue  an  order  limiting  the  scope 
of  the  hearing  or  issue  a  decision 
without  holding  a  hearing. 

(h)  Record  of  hearing.  'The  hearing 
shall  be  recorded  and  the  Board  shall 
arrange  and  pay  for  verbatim  transcripts. 
All  dociunents  submitted  to,  and 
accepted  by,  the  administrative  judge  at 
the  hearing  shall  be  made  part  of  the 
record  of  the  hearing.  U  the  Board 
submits  a  document  that  is  accepted,  it 
shall  furnish  a  copy  of  the  document  to 
the  complainant.  If  the  complainant 
submits  a  document  that  is  accepted, 
the  administrative  judge  shall  make  the 
document  available  to  the  Board's 
representative  for  reproduction. 

(i)  Decisions  by  administrative  judges. 
Unless  the  administrative  judge  makes  a 
written  determination  that  good  cause 
exists  for  extending  the  time  for  issuing 
a  decision,  an  administrative  judge  shall 
issue  a  decision  on  the  complaint,  and 
shall  order  appropriate  remedies  and 
relief  where  discrimination  is  found, 
within  180  days  of  receipt  by  the 
administrative  judge  of  the  complaint 
file  from  the  Board.  The  administrative 
judge  shall  send  copies  of  the  hearing 
record,  including  the  transcript,  and  the 
decision  to  the  parties.  If  the  Board  does 
not  issue  a  final  order  within  40  days  of 
receipt  of  the  administrative  judge's 
decision  in  accordance  with 
§  268.109(a),  then  the  decision  of  the 
administrative  judge  shall  become  the 
final  action  of  the  Board. 

§268.109    Final  action  by  ths  Board. 

(a)  Final  action  by  the  Board  following 
a  decision  by  an  administrative  judge. 
When  an  EEOC  administrative  judge  has 
issued  a  decision  under  §§  268.108(b), 
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(g),  or  (i),  the  Board  shall  take  final 
action  on  the  complaint  by  issuing  a 
final  order  within  40  days  of  receipt  of 
the  hearing  file  and  the  administrative 
judge's  decision.  The  final  order  shall 
notify  the  complainant  whether  or  not 
the  Board  will  fully  implement  the 
decision  of  the  administrative  judge  and 
shall  contain  notice  of  the 
complainant's'right  to  appeal  to  the 
Equal  Emplojrment  Opportunity 
Commission,  the  right  to  file  a  civil 
action  in  federal  district  court,  the  name 
of  the  proper  defendant  in  any  such 
lawsuit  and  the  applicable  time  limits 
for  appeals  and  lawsuits.  If  the  final 
order  does  not  fully  implement  the 
decision  of  the  administrative  judge, 
then  the  Board  shall  simultaneously  file 
an  appeal  in  accordance  with  §  268.403 
and  append  a  copy  of  its  appeal  to  the 
final  order.  A  copy  of  EEOC  Form  573 
shall  be  attached  to  the  final  order. 

(b)  Final  action  by  the  Board  in  all 
other  circumstances.  When  the  Board 
dismisses  an  entire  complaint  under 
§  268.106,  receives  a  request  for  an 
immediate  final  decision  or  does  not 
receive  a  reply  to  the  notice  issued 
under  §  268.107(f),  the  Board  shall  take 
hnal  action  by  issuing  a  final  decision. 
The  final  decision  shall  consist  of 
findings  by  the  Board  on  the  merits  of 
each  issue  in  the  complaint,  or,  as 
appropriate,  the  rationale  for  dismissing 
any  claims  in  the  complaint  and,  when 
discrimination  is  foimd,  appropriate 
remedies  and  relief  in  accordance  with 
subpart  F  of  this  part.  The  Board  shall 
issue  the  final  decision  within  60  days 
of  receiving  notification  that  a 
complainant  has  requested  an 
immediate  decision  from  the  Board,  or 
within  60  days  of  the  end  of  the  30-day 
period  for  the  complainant  to  request  a 
hearing  or  an  immediate  final  decision 
where  the  complainant  has  not 
requested  either  a  hearing  or  a  decision. 
The  final  action  shall  contain  notice  of 
the  right  to  appeal  the  final  action  to  the 
Equal  Employment  Opportimity 
Commission,  the  right  to  file  a  civil 
action  in  federal  district  court,  the  name 
of  the  proper  defendant  in  any  such 
lawsuit  and  the  appUcable  tiine  limits 
for  appeals  and  lawsuits.  A  copy  of 
EEOC  Form  573  shall  be  attached  to  the 
final  action.  The  Board  may  issue  a  final 
decision  within  30  days  after  receiving 
a  decision  of  the  Commission  pursuant 
to  §  268.405(c)  of  this  part. 

Subpart  C— Provtalons  Applicable  to 
Particular  Complaints 

1 268^1    Age  Discrimination  In 
EmployinwTt  Act 

(a)  As  an  alternative  to  filing  a 
complaint  imder  this  part,  an  aggrieved 


individual  may  file  a  civil  action  in  a 
United  States  district  court  imder  the 
ADEA  against  the  Chairman  of  the 
Board  of  Governors  after  giving  the 
Commission  not  less  than  30  days' 
notice  of  the  intent  to  file  such  an 
action.  Such  notice  must  be  filed  in 
writing  with  EEOC,  at  P.O.  Box  19848, 
Washington,  DC  20036,  or  by  personal 
delivery  or  facsimile  within  180  days  of 
the  occurrence  of  the  alleged  unlawful 
practice. 

(b)  The  Commission  may  exempt  a 
position  from  the  provisions  of  the 
ADEA  if  the  Commission  establishes  a 
maximiun  age  requirement  for  the 
position  on  the  basis  of  a  determination 
that  age  is  a  bona  fide  occupational 
qualification  necessary  to  the 
performance  of  the  duties  of  the 
position. 

(c)  When  an  individual  has  filed  an 
administrative  complaint  alleging  age 
discrimination  that  is  not  a  mixed  case, 
administrative  remedies  will  be 
considered  to  be  exhausted  for  purposes 
of  filing  a  civil  action: 

(1)  180  days  after  the  filing  of  an 
individual  complaint  if  the  Board  has 
not  taken  final  action  and  the  individual 
has  not  filed  an  appeal  or  180  days  after 
the  filing  of  a  class  complaint  if  the 
Board  has  not  issued  a  final  decision; 

(2)  After  final  action  on  an  individual 
or  class  complaint  if  the  individual  has 
not  filed  an  appeal;  or 

(3)  After  the  issuance  of  a  final 
decision  by  the  Commission  on  an 
appeal  or  180  days  after  the  filing  of  an 
appeal,  if  the  Commission  has  not 
issued  a  final  decision. 

S268.202    Equal  Pay  Act 

Complaints  alleging  violations  of  the 
Equal  Pay  Act  shall  be  processed  imder 
this  part. 

f  268.203    Rehatrilitation  Act 

(a)  Definitions. — For  the  purposes  of 
this  section: 

(1)  hidi vidua)  with  a  disability  is 
defined  as  one  who: 

(i)  Has  a  physical  or  mental 
impairment  which  substantially  limits 
one  or  more  of  such  person's  major  life 
activities; 

(ii)  Has  a  record  of  such  an 
impairment;  or 

(iii)  Is  regarded  as  having  such  an 
impairment. 

(2)  Physical  or  mental  impairment 
means: 

(i)  Any  physiological  disorder  or 
condition,  cosmetic  disfigurement,  or 
anatomical  loss  affecting  one  or  more  of 
the  following  body  systems: 
NeiuY)logical,  musculoskeletal,  special 
sense  organs,  cardiovascular, 
reproductive,  digestive,  respiratory, 


genitourinary,  hemic  and  lymphatic, 
skin,  and  endocrine;  or 

(ii)  Any  mental  or  psychological 
disorder,  such  as  mental  retardation, 
organic  brain  syndrome,  emotional  or 
mental  illness,  and  specific  learning 
disabilities. 

(3)  Major  life  activities  means 
functions,  such  as  caring  for  one's  self, 
performing  manual  tasks,  walking, 
seeing,  hearing,  speaking,  breathing, 
learning  and  working. 

(4)  Has  a  record  of  such  an 
impairment  means  has  a  history  of,  or 
has  been  classified  (or  misclassified)  as 
having,  a  mental  or  physical  impairment 
that  substantially  limits  one  or  more 
major  life  activities. 

(5)  Is  regarded  as  having  such  an 
impairment  means  has  a  physical  or 
mental  impairment  that  does  not 
substantially  limit  major  life  activities 
but  is  treated  by  the  Board  as 
constituting  such  a  limitation;  has  a 
physical  or  mental  impairment  that 
substantially  limits  major  life  activities 
only  as  a  result  of  the  attitude  of  the 
Bo^rd  toward  such  impairment;  or  has 
none  of  the  impairments  defined  in 
paragraph  (a)(2)  of  this  section  but  is 
treated  by  the  Board  as  having  such  an 
impairment. 

(6)  Qualified  individual  with  a 
disability  means  with  respect  to 
employment,  an  individual  with  a 
disability  who,  with  or  without 
reasonable  accommodation,  can  perform 
the  essential  functions  of  the  position  in 
question  without  endangering  the  health 
and  safety  of  the  individual  or  others 
and  who: 

(i)  Meets  the  experience  or  education 
requirements  (which  may  include 
passing  a  written  test)  of  the  position  in 
question;  or 

(ii)  Meets  the  criteria  for  appointment 
under  a  Board  special  program  for 
hiring  individuals  with  a  disability. 

(b)  The  Board  shall  become  a  model 
employer  of  individuals  with  a 
disability.  The  Board  shall  give  full 
consideration  to  the  hiring,  placement, 
and  advancement  of  qualified 
individuals  with  a  mental  or  physical 
disability.  The  Board  shall  not 
discriminate  against  a  qualified 
individual  with  a  physical  or  mental 
disability. 

(c)  Reasonable  accommodation.  (1) 
The  Board  shall  make  reasonable 
accommodation  to  the  known  physical 
or  mental  limitations  of  an  applicant  or 
employee  who  is  a  qualified  individual 
wiUi  a  disability  unless  the  Board  can 
demonstrate  that  the  accommodation 
would  impose  an  undue  hardship  on 
the  operations  of  its  program. 

(2)  Reasonable  accommodation  may 
include,  but  shall  not  be  limited  to: 
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(i)  Making  focilities  readily  accessible 
'  to  and  usable  by  individuals  with  a 
disability;  and 

t(ii)  Job  restructuring,  part-time  or 
odified  work  schedules,  acquisition  or 
odification  of  equipment  or  devices, 
appropriate  adjustment  or  modification 
of  examinations,  the  provision  of 
readers  and  interpreters,  and  other 
similar  actions. 

(3)  In  determining  whether,  pursuant 
to  paragraph  (c)(1)  of  this  section,  an 
accommodation  would  impose  an 
undue  hardship  on  the  operation  of  the 
Board,  factors  to  be  considered  include: 

(i)  The  overall  size  of  the  Board's 
program  with  respect  to  the  number  of 
employees,  number  and  type  of  facilities 
and  size  of  budget; 

(ii)  The  type  of  Board  operation, 
including  the  composition  and  structure 
of  the  Board's  work  force;  and 

(iii)  The  natiue  and  the  cost  of  the 
accommodation. 

(d)  Employment  criteria.  (1)  The 
Board  shall  not  make  use  of  any 
employment  test  or  other  selection 
criterion  that  screens  out  or  tends  to 
screen  out  qualified  individuals  with  a 
disability  or  any  class  of  individuals 
with  a  disability  imless: 

(i)  The  Board  demonstrates  that  the 
ist  score  or  other  selection  criterion  is 
job-related  for  the  position  in  question 
and  consistent  with  business  necessity; 

j  (ii)  The  Board  shows  that  job-related 
alternative  tests  or  criteria  that  do  not 
screen  out  or  tend  to  screen  out  as  many 
individuals  with  a  disability  are 
riinavailable. 

1 1  (2)  The  Board  shall  select  and 
administer  tests  concerning 
employment  so  as  to  insure  that,  when 
administered  to  an  applicant  or 
employee  who  has  a  disability  that 
impairs  sensory,  manual,  or  speaking 
skills,  the  test  results  accurately  reflect 
the  applicant's  or  employee's  ability  to 
perform  the  position  or  type  of  positions 
in  question  rather  than  reflecting  the 
applicant's  or  employee's  impaired 
sensory,  manual,  or  speaking  skill 
(except  where  those  skills  are  the  factors 
that  the  test  purports  to  measure). 

(e)  Preemployment  inquiries.  (1) 
Except  as  provided  in  paragraphs  (e)(2) 
and  (e)(3)  of  this  section,  the  Board  may 
not  conduct  a  preemployment  medical 
examination  and  may  not  make 
preemployment  inquiry  of  an  applicant 
as  to  whether  the  applicant  is  an 
individual  with  a  (Usability  or  as  to  the 
natine  or  severity  of  a  disability.  The 
Board  may,  howev^,  make 
preemployment  inquiry  into  an 
applicant's  ability  to  meet  the  essential 
functions  of  the  job,  or  the  medical 
qualification  requirements  if  applicable. 


with  or  without  reasonable 
accommodation,  of  the  position  in 
question,  i.e.,  the  minimum  abilities 
necessary  for  safe  and  efficient 
performance  of  the  duties  of  the 
position  in  question. 

(2)  Nothing  in  this  section  shall 
prohibit  the  Board  from  conditioning  an 
offer  of  employment  on  the  results  of  a 
medical  examination  conducted  prior  to 
the  employee's  entrance  on  duty, 
provided  that:  all  entering  employees 
are  subjected  to  such  an  examination 
regardless  of  disability  or  whm  the 
preemployment  medical  questionnaire 
used  for  positions  that  do  not  routinely 
require  medical  examination  indicates  a 
condition  for  which  further  examination 
is  required  because  of  the  job-related 
nature  of  the  condition,  and  the  results 
of  such  an  examination  are  used  only  in 
accordance  with  the  requirements  of 
this  part.  Nothing  in  this  section  shall 
be  construed  to  prohibit  the  gathering  of 
preemployment  medical  information  for 
the  piupose  of  hiring  individuals  with 

a  disability  under  a  special  Board 
proaam. 

(3)  To  enable  and  evaluate  affirmative 
action  to  hire,  place  or  advance 
individuals  with  a  disability,  the  Board 
may  invite  applicants  for  employment 
to  indicate  whether  and  to  what  extent 
they  are  disabled,  if: 

(i)  The  Board  states  clearly  on  any 
written  questionnaire  used  for  this 
purpose  or  makes  clear  orally  if  no 
written  questionnaire  is  used,  that  the 
information  requested  is  intended  for 
use  solely  in  conjunction  with 
affirmative  action;  and 

(ii)  The  Board  states  clearly  that  the 
information  is  being  requested  on  a 
voluntary  basis,  that  refusal  to  provide 
it  will  not  subject  the  applicant  or 
employee  to  any  adverse  treatment,  and 
that  it  will  be  used  only  in  accordance 
with  this  part. 

(4)  Information  obtained  in 
accordance  with  this  section  as  to  the 
medical  condition  or  history  of  the 
employee  or  applicant  shall  be  kept 
confidential  except  that: 

(i)  Managers,  selecting  officials,  and 
others  involved  in  the  selection  process 
or  responsible  for  affirmative  action  may 
be  informed  that  the  applicant  is  eligible 
under  a  special  Board  program  for 
hiring  individuals  with  a  disability; 

(ii)  Supervisors  and  managers  may  be 
informed  regarding  necessary 
accommodations; 

(iii)  First  aid  and  safety  personnel 
may  be  informed,  where  appropriate,  if 
the  condition  might  require  emergency 
treatment; 

(iv)  Government  officials  investigating 
compliance  with  laws,  regiUations,  and 
instructions  relevant  to  equal 


employment  opportunity  and 
affirmative  action  for  individuals  with  a 
disability  shall  be  provided  information 
upon  request;  and 

(v)  Statistics  generated  fitim 
information  obtained  may  be  used  to 
manage,  evaluate,  and  report  on  equal 
employment  opportimity  and 
affirmative  action  programs. 

(f)  Physical  access  to  buildings.  (1) 
The  Board  shall  not  discriminate  against 
applicants  or  employees  who  are 
qualified  individuals  with  a  disability 
due  to  the  inaccessibility  of  its  facility. 

(2)  For  the  purposes  of  this  subpart, 
a  facility  shall  be  deemed  accessible  if 
it  is  in  compliance  with,  the 
Architectiiral  Barriers  Act  of  1968  (42 
U.S.C.  4151  et  seq.)  and  the  Americans 
with  Disabilities  Act  of  1990  (42  U.S.C. 
12183  and  12204). 

(g)  Reassignment.  When  a 
nonprobationary  employee  becomes 
unable  to  perform  the  essential 
functions  of  his  or  her  position  even 
with  reasonable  accommodation  due  to 
a  disability,  the  Board  shall  offer  to 
reassign  the  individual  to  a  funded 
vacant  position  located  in  the  same 
commuting  area  and  at  the  same  grade 
or  level,  the  essential  functions  of  which 
the  individual  would  be  able  to  perform 
with  reasonable  accommodation  if 
necessary  unless  the  Board  can 
demonstrate  the  reassignment  would 
impose  an  imdue  hardship  on  the 
operation  of  the  Board's  program.  In  the 
absence  of  a  position  at  the  same  grade 
or  level,  an  offer  of  reassignment  to  a 
vacant  position  at  the  highest  available 
grade  or  level  below  the  employee's 
ciurent  grade  or  level  shall  be  required, 
but  availability  of  such  a  vacancy  shall 
not  affect  the  employee's  entitlement,  if 
any,  to  disability  retirement  pursuant  to 
any  retirement  plan  in  which  the 
employee  is  enrolled.  If  the  Board  has 
already  posted  a  notice  or 
annoimcement  seeking  applications  for 
a  specific  vacant  position  at  the  time  the 
Board  has  determined  that  the 
nonprobationary  employee  is  unable  to 
perform  the  essential  functions  of  his  or 
her  position  even  with  reasonable 
accommodation,  then  the  Board  does 
not  have  an  obligation  under  this 
section  to  offer  to  reassign  the 
individual  to  that  position,  but  the 
Board  must  consider  the  individual  on 
an  equal  basis  with  those  who  applied 
for  the  position. 

(h)  Exclusion  from  definition  of 
"individual(s)  with  a  disabilityfies)".  (1) 
The  term  "individual  with  a  disability" 
shall  not  include  an  individual  who  is 
ciurently  engaging  in  the  illegal  use  of 
drugs,  when  the  Board  acts  on  the  basis 
of  such  use.  The  term  "drug"  means  a 
controlled  substance,  as  defined  in 
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schedules  I  through  V  of  section  202  of 
the  Ck>Dtrolled  Substances  Act  (21 
U.S.C.  812).  The  tenn  "illegal  use  of 
drugs"  means  the  use  of  drugs,  the 
possession  or  distribution  of  which  is 
unlawful  under  the  Controlled 
Substances  Act,  but  does  not  include 
the  use  of  a  drug  taken  under 
supervision  by  a  licensed  health  care 
professional,  or  other  uses  authorized  by 
the  Controlled  Substances  Act  or  other 
provisions  of  Federal  law.  This 
exclusion,  however,  does  not  exclude  an 
individual  with  a  disability  who: 

(i)  Has  successfully  completed  a 
supervised  drug  rehabiUtation  program 
and  is  no  longer  engaging  in  the  illegal 
use  of  drugs,  or  has  otherwise  been 
rehabilitated  successfully  and  is  no 
longer  engaging  in  such  use; 

(ii)  Is  participating  in  a  supervised 
rehabilitation  program  and  is  no  longer 
engaging  in  such  use;  or 

(iii)  Is  erroneously  regarded  as 
engaging  in  such  use,  but  is  not 
engaging  in  such  use. 

(2)  Except  that  it  shall  not  violate  this 
section  for  the  Board  to  adopt  or 
administer  reasonable  policies  or 
procedures,  including  but  not  limited  to 
drug  testing,  designed  to  ensure  that  an 
individual  described  in  paragraphs 
(h)(l)(i)  and  (ii)  of  this  section  is  no 
longer  engaging  in  the  illegal  use  of 
drugs. 

(3)  Alcoholism.  The  term  "individual 
with  a  disability"  does  not  include  an 
employee  who  is  an  alcoholic  whose 
current  use  of  alcohol  prevents  the 
employee  from  performing  the  duties  of 
his  or  her  job,  or  whose  employment  by 
reason  of  such  current  alcohol  use, 
would  constitute  a  direct  threat  to  the 
property  or  safety  of  others.  In  this 
regard,  alcoholics  shall  meet  the  same 
performance  and  conduct  standards  to 
which  all  other  Board  employees  must 
satisfy,  even  if  an  unsatisfactory 
performance  is  related  to  the  alcoholism 
of  the  employee. 

(4)  Infectious  and  communicable 
diseases.  If  an  individual  with  a 
disabiUty  has  one  of  the  listed  diseases 
as  determined  by  the  Secretary  of  Health 
and  Human  Services  under  the 
Americans  with  DisabiUties  Act  (42 
U.S.C.  12113(d)(1))  and  works  in  or 
applies  for  a  position  at  the  Board  in 
food  handling,  the  Board  will  seek 
reasonable  accommodation  imder 
paragraph  (c)  of  this  section  to  eliminate 
the  risk  of  transmitting  the  disease 
through  the  handling  of  food.  If  the 
individual  with  a  disability  is  a 
nonprobationary  employee  and  a 
reasonable  accommodation  cannot  be 
made,  the  provisions  contained  in 
paragraph  (g)  of  this  section  shall  apply. 


§268.204    Class  complainto. 

(a)  Definitions.  For  the  purposes  of 
this  section: 

(1)  Class  is  a  group  of  Board 
employees,  former  employees  or 
applicants  for  employment  who,  it  is 
alleged,  have  been  or  are  being 
adversely  affected  by  a  Board  personnel 
management  policy  or  practice  that 
discriminates  against  the  group  on  the 
basis  of  their  race,  color,  religion,  sex, 
national  origin,  age  or  disability. 

(2)  Class  complaint  is  a  written 
complaint  of  discrimination  filed  on 
behalf  of  a  class  by  the  agent  of  the  class 
alleging  that: 

(i)  The  class  is  so  numerous  that  a 
consohdated  complaint  of  the  members 
of  the  class  is  impractical; 

(ii)  There  are  questions  of  fact 
common  to  the  class; 

(iii)  The  claims  of  the  agent  of  the 
class  are  typical  of  the  claims  of  the 
class; 

(iv)  The  agent  of  the  class,  or,  if 
represented,  the  representative,  will 
foirly  and  adequately  protect  the 
interests  of  the  class. 

(3)  An  agent  of  the  class  is  a  class 
member  who  acts  for  the  class  during 
the  processing  of  the  class  complaint. 

(b)  Pre-complaint  processing.  An 
employee  or  applicant  who  wishes  to 
file  a  class  complaint  must  seek 
counseling  and  be  counseled  ioT 
accordance  with  §  268.104.  A 
complainant  may  move  for  class 
certification  at  any  reasonable  point  in 
the  process  when  it  becomes  apparent 
that  there  are  class  implications  to  the 
claim  raised  in  an  individual  complaint. 
If  a  complainant  moves  for  class 
certification  after  completing  the 
counseling  process  contained  in 

§  268.104,  no  additional  counseling  is 
required.  The  administrative  judge  shall 
deny  class  certification  when  the 
complainant  has  unduly  delayed  in 
moving  for  certification. 

(c)  Filing  and  presentation  of  a  class 
complaint.  (1)  A  class  complaint  must 
be  signed  by  the  agent  or  representative 
and  must  identify  the  policy  or  practice 
adversely  affecting  the  class  as  well  as 
the  specific  action  or  matter  affecting 
the  class  agent. 

(2)  The  complaint  must  be  filed  with 
the  Board  not  later  than  15  days  after 
the  agent's  receipt  of  the  notice  of  right 
to  file  a  class  complaint. 

(3)  The  complaint  shall  be  processed 
promptly;  the  parties  shall  cooperate 
and  shall  proceed  at  all  times  without 
undue  delay. 

(d)  Acceptance  or  dismissal.  (1) 
Within  30  days  of  the  Board's  receipt  of 
a  complaint,  the  Board  shall:  Designate 
an  agency  representative  who  shall  not 
be  one  of  the  individuals  referenced  in 


§  268.102(b)(4),  and  forward  the 
complaint,  along  with  a  copy  of  the 
Counselor's  report  and  any  other 
information  pertaining  to  timeliness  or 
other  relevant  cinnunstances  related  to 
the  complaint,  to  the  Commission.  The 
Commission  shall  assign  the  complaint 
to  an  administrative  judge  or  complaints 
examiner  with  a  proper  security 
clearance  when  necessary.  The 
administrative  judge  may  require  the 
complainant  or  the  Board  to  submit 
additional  information  relevant  to  the 
complaint. 

(2)  The  administrative  judge  may 
dismiss  the  complaint,  or  any  portion, 
for  any  of  the  reasons  listed  in  §  268.106 
or  because  it  does  not  meet  the 
prerequisites  of  a  class  complaint  under 
§  268.204(a)(2). 

(3)  If  an  allegation  is  not  included  in 
the  Counselor's  report,  the 
administrative  judge  shall  afford  the 
agent  15  days  to  state  whether  the 
matter  was  discussed  with  the 
Coimselor  and.  if  not,  explain  why  it 
was  not  discussed.  If  the  explanation  is 
not  satisfactory,  the  administrative 
judge  shall  dismiss  the  allegation.  If  the 
explanation  is  satisfactory,  the 
administrative  judge  shall  refer  the 
allegation  to  the  Board  for  further 
counseling  of  the  agent.  After 
counseling,  the  allegation  shall  be 
consolidated  with  the  class  complaint. 

(4)  U  an  allegation  lacks  specificity 
and  detail,  the  administrative  judge 
shall  afford  the  agent  15  days  to  provide 
specific  and  detailed  information.  The 
administrative  judge  shall  dismiss  the 
complaint  if  the  agent  fails  to  provide 
such  information  within  the  specified 
time  period.  If  the  information  provided 
contains  new  allegations  outside  the 
scope  of  the  complaint,  the 
administrative  judge  shall  advise  the 
agent  how  to  proceed  on  an  individual 
or  class  basis  concerning  these 
allegations. 

(5)  The  administrative  judge  shall 
extend  the  time  limits  for  filing  a 
complaint  and  for  consulting  with  a 
Counselor  in  accordance  with  the  time 
limit  extension  provisions  contained  in 
§§  268.104(a)(2)  and  268.604. 

(6)  When  appropriate,  the 
administrative  judge  may  decide  that  a 
class  be  divided  into  subclasses  and  that 
each  subclass  be  treated  as  a  class,  and 
the  provisions  of  this  section  then  shall 
be  construed  and  applied  accordingly. 

(7)  The  administrative  judge  shall 
transmit  his  or  her  decision  to  accept  or 
dismiss  a  complaint  to  the  Board  and 
the  agent.  The  Board  shall  take  final 
action  by  issuing  a  final  order  within  40 
days  of  receipt  of  the  hearing  record  and 
administrative  judge's  decision.  The 
final  order  shall  notify  the  agent 
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i^rhether  or  not  the  Board  will 
iknplement  the  decision  of  the 
administrative  judge.  If  the  final  order 
does  not  implement  the  decision  of  the 
administrative  judge,  the  Board  shall 
simiUtaneously  appeal  the 
administrative  judge's  decision  in 
accordance  with  §  268.403  and  append 
a  copy  of  the  appeal  to  the  final  order. 
A  dismissal  of  a  class  complaint  shall 
inform  the  agent  either  that  the 
complaint  is  being  filed  on  that  date  as 
an  individual  complaint  of 
discrimination  and  will  be  processed 
under  subpart  B  6f  this  part  or  that  the 
complaint  is  also  dismissed  as  an 
individual  complaint  in  accordance 
with  §  268.106.  In  addition,  it  shall 
inform  the  agent  of  the  right  to  appeal 
the  dismissal  of  the  class  complaint  to 
the  Equal  Employment  Opportunity 
Commission  or  to  file  a  civil  action  and 
shall  include  EEOC  Form  573,  Notice  of 
Appeal/Petition. 

(e)  Notification.  (1)  Within  15  days  of 
receiving  notice  that  the  administrative 
fudge  has  accepted  a  class  complaint  or 
a  reasonable  time  frame  specified  by  the 
administrative  judge,  the  Board  shall 
use  reasonable  means,  such  as  delivery, 
mailing  to  last  known  address  or 
distribution,  to  notify  all  class  members 
of  the  acceptance  of  the  class  complaint. 

(2)  Such  notice  shall  contain: 

(i)  An  identification  of  the  Board  as 
the  named  agency,  its  location,  and  the 
date  of  acceptance  of  the  complaint; 

(ii)  A  description  of  the  issues 
accepted  as  part  of  the  class  complaint; 

(iii)  An  explanation  of  the  binding 
natiue  of  the  final  decision  or  resolution 
of  the  class  complaint  on  class 
members;  and 

(iv)  The  name,  address  and  telephone 
number  of  the  class  representative. 

(0  Obtaining  evidence  concerning  the 
complaint.  (1)  The  administrative  judge 
shall  notify  the  agent  and  the  Board's 
representative  of  the  time  period  that 
will  be  allowed  both  parties  to  prepare 
their  cases.  This  time  period  will 
include  at  least  60  days  and  may  be 
extended  by  the  administrative  judge 
upon  the  request  of  either  party.  Both 
parties  are  entitled  to  reasonable 
development  of  evidence  on  matters 
itilbvant  to  the  issues  raised  in  the 
complaint.  Evidence  may  be  developed 
through  interrogatories,  depositions, 
and  requests  for  admissions, 
stipulations  or  production  of 
dociunents.  It  shall  be  grounds  for 
objection  to  producing  evidence  that  the 
information  sought  by  either  party  is 
irrelevant,  overburdensome,  repetitious, 
jor  privileged. 

(2)  If  mutual  cooperation  fails,  either 
gparty  may  request  die  administrative 
udge  to  rule  on  a  request  to  develop 


evidence,  ff  a  party  fails  without  good 
cause  shown  to  respond  fully  and  in 
timely  fashion  to  a  request  made  or 
approved  by  the  administrative  judge 
for  dociunents,  records,  comparative 
data,  statistics  or  affidavits,  and  the 
information  is  solely  in  the  control  of 
one  party,  such  failure  may,  in 
appropriate  circiunstances,  cause  the 
administrative  judge: 

(i)  To  draw  an  adverse  inference  that 
the  requested  information  would  have 
reflected  unfavorably  on  the  party 
refusing  to  provide  die  requested 
information; 

(ii)  To  consider  the  matters  to  which 
the  requested  information  pertains  to  be 
estabhshed  in  favor  of  the  opposing 
party; 

(iii)  To  exclude  other  evidence  offered 
by  the  party  failing  to  produce  the 
requested  information; 

(iv)  To  recommend  that  a  decision  be 
entered  in  fevor  of  the  opposing  party; 
or  (v)  To  take  such  other  actions  as  the 
administrative  judge  deems  appropriate. 

(3)  During  the  period  for  development 
of  evidence,  the  administrative  judge 
may,  in  his  or  her  discretion,  direct  that 
an  investigation  of  facts  relevant  to  the 
class  complaint  or  any  portion  be 
conducted  by  an  agency  certified  by  the 
Commission. 

(4)  Both  parties  shall  furnish  to  the 
administrative  judge  copies  of  all 
materials  that  they  wish  to  be  examined 
and  such  other  material  as  may  be 
requested. 

(g)  Opportunity  for  resolution  of  the 
complaint.  (1)  The  administrative  judge 
shall  furnish  the  agent  and  the  Board's 
representative  a  copy  of  all  materials 
obtained  concerning  the  complaint  and 
provide  opportunity  for  the  agent  to 
discuss  the  materials  with  the  Board's 
representative  and  attempt  resolution  of 
the  complaint. 

(2)  The  complaint  may  be  resolved  by 
agreement  of  the  Board  and  the  agent  at 
any  time  pursuant  to  the  notice  and 
approval  procedure  contained  in 
paragraph  (g)(4)  of  this  section. 

(3)  If  the  complaint  is  resolved,  the 
terms  of  the  resolution  shall  be  reduced 
to  writing  and  signed  by  the  agent  and 
the  Board. 

(4)  Notice  of  the  resolution  shall  be 
given  to  all  class  members  in  the  same 
manner  as  notification  of  the  acceptance 
of  the  class  complaint  and  to  the 
administrative  judge.  It  shall  state  the 
relief,  if  any,  to  be  granted  by  the  Board 
and  the  name  and  address  of  the  EEOC 
administrative  judge  assigned  to  the 
case.  It  shall  state  that  within  30  days 

of  the  date  of  the  notice  of  resolution, 
any  member  of  the  class  may  petition 
the  administrative  judge  to  vacate  the 
resolution  because  it  benefits  only  the 


class  agent,  or  is  otherwise  not  fair, 
adequate  and  reasonable  to  the  class  as 
a  whole.  The  administrative  judge  shall 
review  the  notice  of  resolution  and 
consider  any  petitions  to  vacate  filed.  Ii 
the  administrative  judge  finds  that  the 
proposed  resolution  is  not  fair,  adequate 
and  reasonable  to  the  class  as  a  whole, 
the  administrative  judge  shall  issue  a 
decision  vacating  the  agreement  and 
may  replace  the  original  class  agent 
with  a  petitioner  or  some  other  class 
member  who  is  ehgible  to  be  the  class 
agent  during  further  processing  of  the 
class  complaint.  The  decision  shall 
inform  the  former  class  agent  or  the 
petitioner  of  the  right  to  appeal  the 
decision  to  the  Equal  Employment 
Opportunify  Commission  and  include 
EEOC  Form  573,  Notice  of  Appeal/ 
Petition.  If  the  administrative  judge 
finds  that  the  resolution  is  fair,  adequate 
and  reasonable  to  the  class  as  a  whole, 
the  resolution  shall  bind  all  members  of 
the  class. 

(h)  Hearing.  On  expiration  of  the 
period  allowed  for  preparation  of  the 
case,  the  administrative  judge  shall  set 
a  date  for  hearing.  The  hearing  shall  be 
conducted  in  accordance  with 
§  268.108(a)  UutJUgh  (f). 

(i)  Report  of  findings  and 
recommendations.  (1)  The 
administrative  judge  shall  transmit  to 
the  Board  a  report  of  findings  and 
recommendations  on  the  complaint, 
including  a  recommended  decision, 
systemic  relief  for  the  class  and  any 
individual  relief,  where  appropriate, 
with  regard  to  the  personnel  action  or 
matter  that  gave  rise  to  the  complaint. 

(2)  If  the  administrative  judge  finds  no 
class  relief  appropriate,  he  or  she  shall 
determine  if  a  finding  of  individual 
discrimination  is  warranted  and,  if  so, 
shall  recommend  appropriate  relief. 

(3)  The  administrative  judge  shall 
notify  the  agent  of  the  date  on  which  the 
report  of  findings  and  recommendations 
was  forwarded  to  the  Board. 

(j)  Board  decision.  (1)  Within  60  days 
of  receipt  of  the  report  of  findings  and 
recommendations  issued  under 
§  268.204(i),  the  Board  shall  issue  a  final 
decision,  which  shall  accept,  reject,  or 
modify  the  findings  and 
recommendations  of  the  administrative 
judge. 

(2)  The  final  decision  of  the  Board 
shall  be  in  writing  and  shall  be 
transmitted  to  the  agent  by  certified 
mail,  return  receipt  requested,  along 
with  a  copy  of  the  report  of  findings  and 
recommendations  of  the  administrative 
judge. 

(3)  When  the  Board's  final  decision  is 
to  reject  or  modify  the  findings  and 
recommendations  of  the  administrative 
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judge,  the  decision  shall  contain 
specific  reasons  for  the  Board's  action. 

(4)  If  the  Board  has  not  issued  a  final 
decision  within  60  days  of  its  receipt  of 
the  administrative  judge's  report  of 
findings  and  recommendations,  those 
findings  and  recommendations  shall 
become  the  final  decision.  The  Board 
shall  transmit  the  final  decision  to  the 
agent  within  five  days  of  the  expiration 
of  the  60-day  period. 

(5)  The  final  decision  of  the  Board 
shall  require  any  reUef  authorized  by 
law  and  determined  to  be  necessary  or 
desirable  to  resolve  the  issue  of 
discrimination. 

(6)  The  final  decision  on  a  class 
complaint  shall,  subject  to  subpart  E  of 
this  part,  be  binding  on  all  members  of 
the  class  and  the  Board. 

(7)  The  final  decision  shall  inform  the 
agent  of  the  right  to  appeal  or  to  file  a 
civil  action  in  accordance  with  subpart 
E  of  this  part  and  of  the  applicable  time 
limits. 

(k)  Notification  of  decision.  The  Board 
shall  notify  class  members  of  the  final 
decision  and  relief  awarded,  if  any, 
through  the  same  media  employed  to 
give  notice  of  the  existence  of  the  class 
complaint.  The  notice,  where 
appropriate,  shall  include  information 
concerning  the  rights  of  class  members 
to  seek  individual  relief,  and  of  the 
procedures  to  be  followed.  Notice  shall 
be  given  by  the  Board  within  10  days  of 
the  transmittal  of  its  final  decision  to 
the  agent. 

0)  Relief  for  individual  class 
members.  (1)  When  discrimination  is 
found,  the  Board  must  eliminate  or 
modify  the  employment  policy  or 
practice  out  of  wUch  the  complaint 
arose  and  provide  individual  relief, 
including  an  award  of  attorney's  fees 
and  costs,  to  the  agent  in  accordance 
with  §  268.501. 

(2)  When  class-wide  discrimination  is 
not  found,  but  it  is  found  that  the  class 
agent  is  a  victim  of  discrimination, 

§  268.501  shall  apply.  The  Board  shall 
also,  within  60  diays  of  the  issuance  of 
the  final  decision  finding  no  class-wide 
discrimination,  issue  the 
acknowledgment  of  receipt  of  an 
individual  complaint  as  required  by 
§  268.105(d)  and  process  in  accordance 
with  the  provisions  of  subpart  B  of  this 
part,  each  individual  complaint  that  was 
subsumed  into  the  class  complaint. 

(3)  When  discrimination  is  found  in . 
the  final  decision  and  a  class  member 
believes  that  he  or  she  is  entided  to 
individual  relief,  the  class  member  may 
file  a  written  claim  with  the  Board  or 
the  Board's  EEO  Programs  Director 
within  30  days  of  receipt  of  notification 
by  the  Board  of  its  final  decision. 
Administrative  judges  shall  retain 


jiuisdiction  over  the  complaint  in  order 
to  resolve  any  disputed  claims  by  class 
members.  The  claim  must  include  a 
specific,  detailed  showing  that  the 
claimant  is  a  class  member  who  was 
affected  by  the  discriminatory  policy  or 
practice,  and  that  this  discriminatory 
action  took  place  within  the  period  of 
time  for  which  the  Board  found  class- 
wide  discrimination  in  its  final 
decision.  Where  a  finding  of 
discrimination  against  a  class  has  been 
made,  there  shall  be  a  presumption  of 
discrimination  as  to  each  member  of  the 
class.  The  Board  must  show  by  clear 
and  convincing  evidence  that  any  class 
member  is  not  entitled  to  relief.  'The 
administrative  judge  may  hold  a  hearing 
or  otherwise  supplement  the  record  on 
a  claim  filed  by  a  class  member.  The 
Board  or  the  Commission  may  find 
class-wide  discrimination  and  order 
remedial  action  for  any  policy  or 
practice  in  existence  within  45  days  of 
the  agent's  initial  contact  with  the 
Counselor.  Relief  otherwise  consistent 
with  this  Part  may  be  ordered  for  the 
time  the  policy  or  practice  was  in  effect. 
The  Board  shall  issue  a  final  decision  on 
each  such  claim  within  90  days  of  filing. 
Such  decision  must  include  a  notice  of 
the  right  to  file  an  appeal  or  a  civil 
action  in  accordance  with  subpart  E  of 
this  part  and  the  applicable  time  limits. 

$268,205    Emptoyment  of noncitixMM. 

{a),Deflnitions.  The  definitions 
contained  in  this  paragraph  (a)  shall 
apoly  only  to  this  section. 

fl)  Intending  citizen  means  a  citizen 
or  national  of  the  United  States,  or  a 
noncitizen  who: 

(i)  Is  a  protected  individual  as  defined 
in  8  U.S.C.  1324b(a)(3);  and 

(ii)  Has  evidenced  an  intention  to 
become  a  United  States  citizen. 

(2)  Noncitizen  means  any  person  who 
is  not  a  citizen  of  the  United  States. 

(3)  Sensitive  information  means: 
(i)(A)  Information  that  is  classified  for 

national  security  piuposes  under 
Executive  Ordw  No.  12356  (3  CFR,  1982 
Comp.,  p.  166),  including  any 
amendments  or  superseding  orders  that 
the  President  of  the  United  States  may 
issue  from  time  to  time; 

(B)  Information  that  consists  of 
confidential  supervisory  information  of 
the  Board,  as  defined  in  12  CFR 
261.2(c):  or 

(C)  Information  the  disclosiu«  or 
premature  disclosure  of  which  to 
unauthorized  persons  may  be 
reasonably  likely  to  impair  the 
formidation  or  implementation  of 
monetary  policy,  or  cause  unnecessary 
or  imwarranted  distiuhances  in 
securities  or  other  financial  markets, 
such  that  access  to  such  information 


must  be  Umited  to  persons  who  are 
loyal  to  the  United  States. 

(ii)  For  purposes  of  paragraph 
(a)(3)(i)(C)  of  this  section,  information 
may  not  be  deemed  sensitive 
information  merely  because  it  would  be 
exempt  from  disclosure  under  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  but  sensitive  information  must  be 
information  the  unauthorized  disclosure 
or  prematiu^  disclosiue  of  which  may 
be  reasonably  likely  to  impair  important 
functions  or  operations  of  the  Board. 

(4)  Sensitive  position  means  any 
position  of  employment  in  which  the 
employee  will  be  required  to  have 
access  to  sensitive  information. 

(b)  Prohibitions — (1)  Unauthorized 
aliens.  The  Board  shall  not  hire  any 
person  unless  that  person  is  able  to 
satisfy  the  requirements  of  Section  101 
of  the  Inunigration  Reform  and  Control 
Act  of  1986. 

(2)  Employment  in  sensitive  positions. 
The  Board  shall  not  hire  any  person  to 

a  sensitive  position  imless  such  person 
is  a  citizen  of  the  United  States  or,  if  a 
noncitizen,  is  an  intending  citizen. 

(3)  Preference.  Consistent  with  the 
Immigration  Reform  and  Control  Act  of 
1986,  and  other  applicable  law, 
applicants  for  employment  at  the  Board 
who  are  citizens  of  the  United  States 
shall  be  preferred  over  equally  qualified 
applicants  who  are  not  United  States 
citizens. 

(c)  Exception.  The  prohibition  of 
paragraph  (b)(2)  of  this  section  does  not 
apply  to  hiring  for  positions  for  which 
a  sectuity  clearance  is  required  under 
Executive  Chder  No.  10450.  including 
any  subsequent  amendments  or 
superseding  orders  that  the  President  of 
the  United  States  may  issue  from  time 
to  time,  where  the  noncitizen  either  has 
or  can  obtain  the  necessary  security 
clearance.  Any  offer  of  employment 
authorized  by  this  paragraph  (c)  shall  be 
contingent  upon  receipt  of  the  required 
security  clearance  in  the  manner 
prescribed  by  law. 

(d)  Applicability.  This  section  applies 
to  employment  in  all  positions  at  the 
Board  and  to  employment  by  Federal 
Reserve  Banks  of  examiners  who  must 
be  appointed,  or  selected  and  approved 
by  the  Board  pursuant  to  12  U.S.C.  325, 
326,  338,  or  625. 

Subpart  D— Relatod  Procassas 

1268.301    Negotlatad  griavanca  procadura. 

When  an  employee  of  the  Board, 
which  is  not  an  agency  subject  to  5 
U.S.C.  7121(d),  is  covered  by  a 
negotiated  grievance  procediu-e, 
allegations  of  discrimination  shall  be 
processed  as  complaints  imder  this  part, 
except  that  the  time  limits  for 
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processing  the  complaint  contained  in 
§  268.105  and  for  appeal  to  the 
Commission  contained  in  §  268.402  may 
be  held  in  abeyance  during  processing 
of  a  grievance  covering  the  same  matter 
as  the  complaint  if  the  Board  notifies 
the  complainant  in  writing  that  the 
complaint  will  be  held  in  abeyance 
piusuant  to  this  section. 

§  268.302    Mixed  casa  complaints. 

A  mixed  case  complaint  is  a 
complaint  of  employment 
discrimination  filed  with  the  Board 
based  on  race,  color,  religion,  sex, 
national  origin,  age  or  disability  related 
to  or  stemming  from  an  action  that  can 
be  appealed  to  the  Merit  System 
Protection  Board  (MSPB).  The 
complaint  may  contain  only  an 
allegation  of  employment 
discrimination  or  it  may  contain 
additional  allegations  that  the  MSPB  has 
jurisdiction  to  address.  A  mixed  case 
appeal  is  an  appeal  filed  with  the  MSPB 
that  alleges  that  an  appealable  Board 
action  was  effected,  in  whole  or  in  part, 
because  of  discrimination  on  the  basis 
of  race,  color,  religion,  sex,  national 
origin,  disability  or  age.  Only  a  Board 
employee  who  is  a  preference  eligible 
employee  as  defined  by  the  Veterans 
Preference  Act  can  file  a  mixed  case 
complaint  with  the  Board  or  a  mixed 
case  appeal  with  the  MSPB.  A  mixed 
case  complaint  or  mixed  case  appeal 
may  only  be  filed  for  action(s)  over 
which  the  MSPB  has  jiu-isdiction.  The 
Board  will  apply  29  CFR  1614.302 
through  1614.310  to  the  processing  of  a 
mixed  case  complaint  or  mixed  case 
appeal. 

Subpart  E— Appeals  to  tlie  Equal 
Employment  Opportunity  Commission 

f  268.401    Appeals  to  the  Equal 
,Empk>ymant  Opportunity  Commission. 

I  j  (a)  A  complainant  may  appeal  the 
Board's  final  action  or  dismissal  of  a 
complaint. 

I  (b)  The  Board  may  appeal  as  provided 
fei§  268.109(a). 

T  (c)  A  class  agent  or  the  Board  may 
appeal  an  administrative  judge's 
decision  accepting  or  dismissing  all  or 
part  of  a  class  complaint;  a  class  agent 
may  appeal  a  final  decision  on  a  class 
complaint;  a  class  member  may  appeal 
a  final  decision  on  a  claim  for 
individual  relief  imder  a  class 
complaint;  and  a  class  member,  a  class 
agent  or  the  Board  may  appeal  a  final 
decision  on  a  petition  pursuant  to 
§  268.204(g)(4). 

(d)  A  complainant,  agent  of  the  class 
or  individual  class  claimant  may  appeal 
to  the  Commission  the  Board's  alleged 
noncompUance  with  a  settlement 


agreement  or  final  decision  in 
accordance  with  §  268.504. 

§268.402    Time  limits  for  appaals  to  ttie 
Equal  Employmant  Opportunity 
Commission. 

(a)  Appeals  described  in  §  268.401  (a) 
and  (c)  must  be  filed  wdthin  30  days  of 
receipt  of  the  dismissal,  final  action  or 
decision.  Appeals  described  in 

§  268.401(b)  must  be  filed  within  40 
days  of  receipt  of  the  hearing  file  and 
decision.  Where  a  complainant  has 
notified  the  Board's  EEO  Programs 
Director  of  alleged  noncompliance  with 
a  setUement  agreement  in  accordance 
with  §  268.504,  the  complainant  may 
file  an  appeal  35  days  after  service  of 
the  allegations  of  noncompliance,  but 
no  later  than  30  days  after  receipt  of  the 
Board's  determination. 

(b)  If  the  complainant  is  represented 
by  an  attorney  of  record,  then  the  30-day 
time  period  provided  in  paragraph  (a)  of 
this  section  within  which  to  appeal 
shall  be  calculated  from  the  receipt  of 
the  required  document  by  the  attorney. 
In  all  other  instances,  the  time  within 
which  to  appeal  shall  be  calculated  from 
the  receipt  of  the  required  document  by 
the  complainant. 

§268.403    Howtoappaal. 

(a)  The  complainant,  the  Board,  agent 
or  individual  class  claimant  (hereinafter 
appellant)  must  file  an  appeal  with  the 
Director,  Office  of  Federal  Operations, 
Equal  Emplojonent  Opportunity 
Commission,  at  P.O.  Box  19848, 
Washington,  DC  20036,  or  by  personal 
delivery  or  facsimile.  The  appellant 
should  use  EEOC  Form  573,  Notice  of 
Appeal/Petition,  and  should  indicate 
what  is  being  appealed. 

(b)  The  appellant  shall  furnish  a  copy 
of  the  appeal  to  the  opposing  party  at 
the  same  time  it  is  filed  with  the 
Commission.  In  or  attached  to  the 
appeal  to  the  Commission,  the  appellant 
must  certify  the  date  and  method  by 
which  service  was  made  on  the 
opposing  party. 

(c)  ff  an  appellant  does  not  file  an 
appeal  within  the  time  limits  of  this 
subpart,  the  appeal  shall  be  dismissed 
by  the  Commission  as  untimely. 

(d)  Any  statement  or  brief  on  behalf 
of  a  complainant  in  support  of  the 
appeal  must  be  submitted  to  the  Office 
of  Federal  Operations  within  30  days  of 
filing  the  notice  of  appeal.  Any 
statement  or  brief  on  behalf  of  the  Board 
in  support  of  its  appeal  must  be 
submitted  to  the  Office  of  Federal 
Operations  within  20  days  of  filing  the 
notice  of  appeal.  The  Office  of  Federal 
Operations  will  accept  statements  or 
briefs  in  support  of  an  appeal  by 


facsimile  transmittal,  provided  they  are 
no  more  than  10  pages  long. 

(e)  The  Board  must  submit  the 
complaint  file  to  the  Office  of  Federal 
Operations  within  30  days  of  initial 
notification  that  the  complainant  has 
filed  an  appeal  or  within  30  days  of 
submission  of  an  appeal  by  the  Board. 

(f)  Any  statement  or  brief  in 
opposition  to  an  appeal  must  be 
submitted  to  the  Conunission  and 
served  on  the  opposing  party  within  30 
days  of  receipt  of  the  statement  or  brief 
supporting  the  appeal,  or,  if  no 
statement  or  brief  supporting  the  appeal 
is  filed,  within  60  days  of  receipt  of  the 
appeal.  The  Office  of  Federal  Operations 
will  accept  statements  or  briefs  in 
opposition  to  an  appeal  by  facsimile 
provided  they  are  no  more  than  10 
pages  long. 

§268.404    Appallate  Procadura. 

(a)  On  behalf  of  the  Commission,  the 
Office  of  Federal  Operations  shall 
review  the  complaint  file  and  all  written 
statements  and  briefs  from  either  party. 
The  Commission  may  supplement  the 
record  by  an  exchange  of  letters  or 
memoranda,  investigation,  remand  to 
the  Board  or  other  procediu«s. 

(b)  If  the  Office  of  Federal  Operations 
requests  information  from  one  or  both  of 
the  parties  to  supplement  the  record, 
each  party  providing  information  shall 
send  a  copy  of  the  information  to  the 
other  party. 

(c)  When  either  party  to  an  appeal 
fails  vnthout  good  cause  shown  to 
comply  with  the  requirements  of  this 
section  or  to  respond  fully  and  in  timely 
fashion  to  requests  for  information,  the 
Office  of  Federal  Operations  shall,  in 
appropriate  circumstances: 

(1)  Draw  an  adverse  inference  that  the 
requested  information  would  have 
reflected  imfavorably  on  the  party 
refusing  to  provide  the  requested 
information; 

(2)  Consider  the  matters  to  which  the 
requested  information  or  testimony 
pertains  to  be  established  in  favor  of  the 
opposing  party; 

(3)  Issue  a  decision  fully  or  partially 
in  favor  of  the  opposing  party;  or 

(4)  Take  such  other  actions  as 
appropriate. 

§268.405    Dacisions  on  appaals. 

(a)  The  Office  of  Federal  Operations, 
on  behalf  of  the  Commission,  shall  issue 
a  written  decision  setting  forth  its 
reasons  for  the  decision.  The 
Commission  shall  dismiss  appeals  in 
accordance  with  §§  268.106,  268.403(c) 
and  268.408.  The  decision  on  an  api}eal 
from  the  Board's  final  action  shall  be 
based  on  a  de  novo  review,  except  that 
the  review  of  the  factual  findings  in  a 
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decision  by  an  administrative  judge 
issued  pursuant  to  §  268.108(1)  shall  be 
based  on  a  substantial  evidence 
standard  of  review.  If  the  decision 
contains  a  finding  of  discrimination, 
appropriate  remedy(ies)  shall  be 
included  and,  where  appropriate,  the 
entitlement  to  interest,  attorney's  fees  or 
costs  shall  be  indicated.  The  decision 
shall  reflect  the  date  of  its  issuance, 
inform  the  complainant  of  his  or  her 
civil  action  rights,  and  be  transmitted  to 
the  complainant  and  the  Board  by  first 
class  mail. 

(b)  A  decision  issued  imder  paragraph 
(a)  of  this  section  is  final,  subject  to 
paragraph  (c)  of  this  section,  within  the 
meaning  of  §  268.406  imless  the 
Commission  reconsiders  the  case.  A 
party  may  request  reconsideration 
within  30  days  of  receipt  of  a  decision 
of  the  Commission,  which  the 
Commission  in  its  discretion  may  grant, 
if  the  party  demonstrates  that: 

(1)  The  appellate  decision  involved  a 
clearly  erroneous  interpretation  of 
material  foct  or  law;  or 

(2)  The  decision  will  have  a 
substantial  impact  on  the  policies, 
practices  or  operations  of  the  Board. 

(c)  The  Board,  within  30  days  of 
receiving  the  decision  of  the 
Commission,  shall  issue  a  final  decision 
based  upon  that  decision. 

5265.406  CIvH  aeUon:  THto  VH,  Age 
Dtocrimioetlon  in  Einptoyment  Act  and 
rMfMbHitetion  Act. 

A  complainant  who  has  filed  an 
individual  complaint,  an  agent  who  has 
filed  a  class  complaint  or  a  claimant 
who  has  filed  a  claim  for  individual 
relief  pursuant  to  a  class  complaint  is 
authorized  under  title  VH,  the  ADEA 
and  the  Rehabilitation  Act  to  file  a  dvU 
action  in  an  appropriate  United  States 
District  Court: 

(a)  Within  90  days  of  receipt  of  the 
final  action  on  an  individual  or  class 
complaint  if  no  appeal  has  been  filed; 

(b)  After  180  days  from  the  date  of 
filing  an  individual  or  class  complaint 
if  an  appeal  has  not  been  filed  and  final 
action  has  not  been  taken; 

(c)  Within  90  days  of  receipt  of  the 
Commission's  final  decision  on  an 
appeal;  or 

(d)  After  180  days  from  the  date  of 
filing  an  appeal  with  the  Commission  if 
there  has  been  no  final  decision  by  the 
Commission. 

1268.407  CMI  action:  Equal  Pay  Act 

A  complainant  is  authorized  under 
section  16(b)  of  the  Fair  Labor  Standards 
Act  (29  U.S.C.  216(b))  to  file  a  civil 
action  in  a  coiut  of  competent 
jurisdiction  within  two  years  or,  if  the 
violation  is  willful,  three  years  of  the 


date  of  the  alleged  violation  of  the  Equal 
Pay  Act  regardless  of  whether  he  or  she 
piu^ued  any  administrative  complaint 
processing.  Recovery  of  back  wages  is 
limited  to  two  years  prior  to  the  date  of 
filing  suit,  or  to  three  years  if  the 
violation  is  deemed  willful;  liquidated 
damages  in  an  equal  amount  may  also 
be  awarded.  The  filing  of  a  complaint  or 
appeal  under  this  part  shall  not  toll  the 
time  for  filing  a  civil  action. 

§268.406    Effwt  of  filing  a  civil  action. 

Filing  a  civil  action  tmder  §§  268.406 
or  268.407  shall  terminate  Commission 
processing  of  the  appeal.  If  private  suit 
is  filed  subsequent  to  the  filing  of  an 
appeal,  the  parties  are  requested  to 
notify  the  Commission  in  writing. 

Subpart  F—RanMdto*  and 
EnforcsflMnt 

%  268.50 1     Ramaolea  ana  raNaf. 

(a)  When  the  Board,  or  the 
Commission,  in  an  individual  case  of 
discrimination,  finds  that  an  applicant 
or  an  employee  has  been  discriminated 
against,  the  Board  shall  provide  full 
relief  which  shall  include  the  following 
elements  in  appropriate  circiunstances: 

(1)  Notification  to  all  employees  of  the 
Board  in  the  affected  focility  of  their 
right  to  be  free  of  unlawful  • 
discrimination  and  assurance  that  the 
particular  types  of  discrimination  found 
will  not  recur, 

(2)  Commitment  that  corrective, 
curative  or  preventive  action  will  be 
taken,  or  measures  adopted,  to  ensure 
that  violations  of  the  law  similar  to 
those  found  unlawful  will  not  recur; 

(3)  An  unconditional  offer  to  each 
identified  victim  of  discrimination  of 
placement  in  the  position  the  person 
would  have  occupied  but  for  the 
discrimination  suffered  by  that  person, 
or  a  substantially  equivalent  position; 

(4)  Payment  to  each  identified  victim 
of  discrimination  on  a  make  whole  basis 
for  any  loss  of  earnings  the  person  may 
have  suffered  as  a  result  of  the 
discrimination;  and 

(5)  Commitment  that  the  Board  shall 
cease  &t>m  engaging  in  the  specific 
unlawful  emplo)rment  practice  found  in 
the  case. 

(b)  Relief  for  an  applicant.  (l)(i)  When 
the  Board,  or  the  Conunission,  finds  that 
an  applicant  for  employment  has  been 
discriminated  against,  the  Board  shall 
offer  the  applicant  the  position  that  the 
applicant  would  have  occupied  absent 
discrimination  or,  if  justified  by  the 
circiunstances,  a  substantially 
equivalent  position  unless  clear  and 
convincing  evidence  indicates  that  the 
applicant  would  not  have  been  selected 
even  absent  the  discrimination.  The 


offier  shall  be  made  in  writing.  The 
individual  shall  have  15  fays  from 
receipt  of  the  offer  within  which  to 
accept  or  decline  the  offer.  Failiu«  to 
accept  the  offer  within  the  15-day 
period  will  be  considered  a  declination 
of  the  offer,  unless  the  individual  can 
show  that  circumstances  beyond  his  or 
her  control  prevented  a  response  within 
the  time  limit. 

(ii)  U  the  offer  is  accepted, 
appointment  shall  be  retroactive  to  the 
date  the  applicant  would  have  been 
hired.  Back  pay,  computed  in  the 
manner  prescribed  in  5  CFR  550.805, 
shall  be  awarded  from  the  date  the 
individual  would  have  entered  on  duty 
imtil  the  date  the  individual  actually 
enters  on  duty  unless  clear  and 
convincing  evidence  indicates  that  the 
applicant  would  not  have  been  selected 
even  absent  discrimination.  Interest  on 
back  pay  shall  be  included  in  the  back 
pay  computation  where  sovereign 
immunity  has  been  waived.  The 
individual  shall  be  deemed  to  have 
performed  service  for  the  Board  during 
this  period  for  all  purposes  except  for 
meeting  service  requirements  for 
completion  of  a  required  probationary 
or  trial  period. 

(iii)  if  the  offer  of  employment  is 
declined,  the  Board  shall  award  the 
individual  a  siun  equal  to  the  back  pay 
he  or  she  would  have  received, 
computed  in  the  manner  prescribed  in 
5  CFR  550.805,  frt>m  the  date  he  or  she 
would  have  been  appointed  until  the 
date  the  offer  was  declined,  subject  to 
the  limitation  of  paragraph  (b)(3)  of  this 
section.  Interest  on  back  pay  shall  be 
included  in  the  back  pay  computation. 
The  Board  shall  inform  the  applicant,  in 
its  offer  of  employment,  of  the  right  to 
this  award  in  the  event  the  offer  is 
declined. 

(2)  When  the  Board,  or  the 
Commission,  finds  that  discrimination 
existed  at  the  time  the  applicant  was 
considered  for  employment  but  also 
finds  by  clear  and  convincing  evidence 
that  the  applicant  would  not  have  been 
hired  even  absent  discrimination,  the 
Board  shall  nevertheless  take  all  steps 
necessary  to  eliminate  the 
discriminatory  practice  and  ensure  it- 
does  not  recur. 

(3)  Back  pay  under  this  paragraph  (b) 
for  complaints  under  title  VII  or  the 
Rehabilitation  Act  may  not  extend  from 
a  date  earlier  than  two  years  prior  to  the 
date  on  which  the  complaint  was 
initially  filed  by  the  applicant. 

(c)  Relief  for  an  employee.  When  the 
Board,  or  the  Commission,  finds  that  an 
employee  of  the  Board  was 
discriminated  against,  the  Board  shall 
provide  relief,  which  shall  include,  but 
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need  not  be  limited  to,  one  or  more  of 
the  following  actions: 

(1)  Nondiscriminatory  placement, 
with  back  pay  computed  in  the  manner 
prescribed  in  5  CFR  550.805.  unless 
clear  and  convincing  evidence 
contained  in  the  record  demonstrates 
that  the  personnel  action  would  have 
been  taken  even  absent  the 
discrimination.  Interest  on  back  pay 
shall  be  included  in  the  back  pay 
computation  where  sovereign  immunity 
has  been  waived.  The  back  pay  liability 
under  title  VII  or  the  Rehabilitation  Act 
is  limited  to  two  years  prior  to  the  date 
the  discrimination  complaint  was  filed. 

(2)  ff  clear  and  convincing  evidence 
indicates  that,  although  discrimination 
existed  at  the  time  the  persoimel  action 
was  taken,  the  personnel  action  would 
have  been  taken  even  absent 
discrimination,  the  Board  shall 
nevertheless  eliminate  any 
discriminatory  practice  and  ensure  it 
does  not  recur. 

(3)  Cancellation  of  an  unwarranted 
personnel  action  and  restoration  of  the 
employee. 

(4)  Expunction  from  the  Board's 
records  of  any  adverse  materials  relating 
to  the  discriminatory  employment 
practice. 

(5)  Full  opportunity  to  participate  in 
the  employee  benefit  denied  (e.g., 
training,  preferential  work  assignments, 

rertime  scheduling), 
(d)  The  Board  has  the  burden  of 
proving  by  a  preponderance  of  the 
evidence  that  the  complainant  has  failed 
to  mitigate  his  or  her  damages. 

(e)  Attorney's  fees  or  costs — (1) 
Awards  of  attorney's  fees  or  costs.  The 
provisions  of  this  paragraph  relating  to 
the  award  of  attorney's  fees  or  costs 
shall  apply  to  allegations  of 
discrimination  prohibited  by  title  VH 
and  the  Rehabilitation  Act.  In  a  decision 
or  final  action,  the  Board,  administrative 
judge,  or  Commission  may  award  the 
applicant  or  employee  reasonable 
attorney's  fees  (including  expert  witness 
fees)  and  other  costs  incurred  in  the 
processing  of  the  complaint. 

(i)  A  finding  of  discrimination  raises 
t  presumption  of  entiUement  to  an 
iward  of  attorney's  fees. 
I  (ii)  Any  award  of  attorney's  fees  or 
costs  shall  be  paid  by  the  Board. 
'  (iii)  Attorney's  fees  are  allowable  only 
lor  the  services  of  members  of  the  Bar 
ind  law  clerks,  paralegals  or  law 
students  under  the  supervision  of 
members  of  the  Bar,  except  that  no 
iward  is  allowable  for  the  services  of 
tny  employee  of  the  Federal 
government. 

i   (iv)  Attorney's  fees  shall  be  paid  for 
iervices  performed  by  an  attorney  after 
^e  filing  of  a  written  complaint, 


provided  that  the  attorney  provides 
reasonable  notice  of  representation  to 
the  Board,  administrative  judge  or 
Commission,  except  that  fees  are 
allowable  for  a  reasonable  period  of 
time  prior  to  the  notification  of 
representation  for  any  services 
performed  in  reaching  a  determination 
to  represent  the  complainant.  The  Board 
is  not  required  to  pay  attorney's  fees  for 
services  performed  diuing  the  pre- 
complaint  process,  except  that  fees  are 
allowable  when  the  Commission  affirms 
on  appeal  an  administrative  judge's 
decision  finding  discrimination  after  the 
Board  takes  final  action  by  not 
implementing  an  administrative  judge's 
decision.  Written  submissions  to  the 
Board  that  are  signed  by  the 
representative  shall  be  deemed  to 
constitute  notice  of  representation. 

(2)  Amount  of  awards,  (i)  When  the 
Board,  administrative  judge  or  the 
Commission  determines  an  entiUement 
to  attorney's  fees  or  costs,  the 
complainant's  attorney  shall  submit  a 
verified  statement  of  attorney's  fees 
(including  expert  witness  fees)  and 
other  costs,  as  appropriate,  to  the  Board 
or  administrative  judge  within  30  days 
of  receipt  of  the  decision  and  shall 
submit  a  copy  of  the  statement  to  the 
Board.  A  statement  of  attorney's  fees 
and  costs  shall  be  accompanied  by  an 
affidavit  executed  by  the  attorney  of 
record  itemizing  the  attorney's  charges 
for  legal  services.  The  Board  may 
respond  to  a  statement  of  attorney's  fees 
and  costs  within  30  days  of  its  receipt. 
The  verified  statement,  accompanying 
affidavit  and  any  Board  response  shall 
be  made  a  part  of  the  complaint  file. 

(ii)(A)  The  Board  or  administrative 
judge  shall  issue  a  decision  determining 
the  amount  of  attorney's  fees  or  costs 
due  within  60  days  of  receipt  of  the 
statement  and  affidavit.  The  decision 
shall  include  a  notice  of  right  to  appeal 
to  the  EEOC  along  with  EECX:  Form  573, 
Notice  of  Appeal/Petition  and  shall 
include  the  specific  reasons  for 
determining  the  amount  of  the  award. 

(B)  The  amount  of  attorney's  fees  shall 
be  calculated  using  the  following 
standards:  The  starting  point  shall  be 
the  number  of  hours  reasonably 
expended  multiplied  by  a  reasonable 
hourly  rate.  There  is  a  strong 
presumption  that  this  amount 
represents  the  reasonable  fee.  In  limited 
circiunstances,  this  amount  may  be 
reduced  or  increased  in  consideration  of 
the  degree  of  success,  quality  of 
representation,  and  long  delay  cause  by 
the  Board. 

(C)  The  costs  that  may  be  awarded  are 
those  authorized  by  28  U.S.C.  1920  to 
include:  Fees  of  the  reporter  for  all  or 
any  of  the  stenographic  transcript 


necessarily  obtained  for  use  in  the  case; 
fees  and  disbursements  for  printing  and 
witnesses;  and  fees  for  exemplification 
and  copies  necessarily  obtained  for  use 
in  the  case. 

(iii)  Witness  fees  shall  be  awarded  in 
accordance  with  the  provisions  of  28 
U.S.C.  1821.  except  that  no  award  shall 
be  made  for  a  Federal  employee  who  is 
in  a  duty  status  when  made  available  as 
a  witness. 

§268.502    Compliance  with  final 
Commiasion  decisions. 

(a)  Relief  ordered  in  a  final 
Commission  decision,  if  accepted 
pursuant  to  §  268.405(c)  as  a  final 
decision,  or  not  acted  upon  the  Board 
within  the  time  periods  of  §  268.405(c), 
is  mandatory  and  binding  on  the  Board 
except  as  provided  in  this  section. 
Failtire  to  implement  ordered  relief 
shall  be  subject  to  judicial  enforcement 
as  specified  in  §  268.503(f). 

(b)  Notwithstanding  paragraph  (a)  of 
this  section,  when  the  Board  requests 
reconsideration  and  the  case  involves 
removal,  separation,  or  a  suspension 
continuing  beyond  the  date  of  the 
request  for  reconsideration,  and  when 
the  decision  orders  retroactive 
restoration,  the  Board  shall  comply  with 
the  decision  to  the  extent  of  the 
temporary  or  conditional  restoration  of 
the  employee  to  duty  status  in  the 
position  specified  by  the  Commission, 
pending  the  outcome  of  the  Board's 
request  for  reconsideration. 

(1)  Service  under  the  temporary  or 
conditional  restoration  provisions  of 
this  paragraph  (b)  shall  be  credited 
toward  the  completion  of  a  probationary 
or  trial  period  or  the  completion  of  the 
service  requirement  for  career  tenure,  if 
the  Commission  upholds  its  decision 
after  reconsideration. 

(2)  When  the  Board  requests 
reconsideration,  it  may  delay  the 
payment  of  any  amounts  ordered  to  be 
paid  to  the  complainant  until  after  the 
request  for  reconsideration  is  resolved. 
If  die  Board  delays  payment  of  any 
amoimt  pending  the  outcome  of  the 
request  to  reconsider  and  the  resolution 
of  the  request  requires  the  Board  to 
make  the  payment,  then  the  Board  shall 
pay  interest  from  the  date  of  the  original 
appellate  decision  until  payment  is 
made. 

(3)  The  Board  shall  notify  the 
Commission  and  the  employee  in 
writing  at  the  same  time  it  requests 
reconsideration  that  the  relief  it 
provides  is  temporary  or  conditional 
and,  if  applicable,  that  it  will  delay  the 
payment  of  any  amounts  owed  but  will 
pay  interest  as  specified  in  paragraph 
(b)(2)  of  this  section.  Failure  of  the 


7718  Federal  Register / Vol.  66.  No.  17/Thtirsday,  January  25,  2001 /Rules  and  Regulations 


Board  to  provide  Dotification  will  result 
in  the  dismissal  of  the  Board's  request. 

(c)  When  no  request  for 
reconsideration  is  filed  or  when  a 
request  for  reconsideration  is  denied, 
the  Board  shall  provide  the  relief 
ordered  and  there  is  no  further  right  to 
delay  implementation  of  the  ordered 
reUef.  The  relief  shall  be  provided  in 
full  not  later  than  60  days  after  receipt 
of  the  final  decision  unless  otherwise 
ordered  in  the  decision. 

§268.503    Enforeafnent  of  final  EEOC 
decisions. 

(a)  Petition  for  enforcement.  A 
complainant  may  petition  the 
Commission  for  enforcement  of  a 
decision  issued  under  the  Commission's 
appellate  jurisdiction.  The  petition  shall 
be  submitted  to  the  OfBce  of  Federal 
Operations.  The  petition  shall 
specifically  set  forth  the  reasons  that 
lead  the  complainant  to  believe  that  the 
Board  is  not  complying  with  the 
decision. 

(b)  Compliance.  On  behalf  of  the 
Commission,  the  Office  of  Federal 
Operations  shall  take  all  necessary 
action  to  ascertain  whether  the  Board  is 
implementing  the  decision  of  the 
Commission.  If  the  Board  is  found  not 
to  be  in  compliance  with  the  decision, 
efforts  shall  be  undertaken  to  obtain 
compliance. 

(c)  Clarification.  On  behalf  of  the 
Commission,  the  Office  of  Federal 
Operations  may,  on  its  own  motion  or 
in  response  to  a  petition  for  enforcement 
or  in  connection  with  a  timely  request 
for  reconsideration,  issue  a  clarification 
of  a  prior  decision.  A  clarification 
cannot  change  the  result  of  a  prior 
decision  or  enlarge  or  diminish  the 
relief  ordered  but  may  further  explain 
the  meaning  or  intent  of  the  prior 
decision. 

(d)  Referral  to  the  Commission.  Where 
the  Director,  Office  of  Federal 
Operations,  is  unable  to  obtain 
satisfactory  compUance  with  the  final 
decision,  the  Director  shall  submit 
appropriate  findings  and 
recommendations  for  enforcement  to  the 
Commission,  or,  as  directed  by  the 
Commission,  refer  the  matter  to  another 
appropriate  agency. 

(e)  Commission  notice  to  show  cause. 
The  Commission  may  issue  a  notice  to 
the  Chairman  of  the  Board  to  show 
cause  why  there  is  noncompliance. 
Such  notice  may  request  the  Chairman 
of  the  Board  or  a  representative  to 
appear  before  the  Commission  or  to 
respond  to  the  notice  in  writing  with 
adequate  evidence  of  compliance  or 
with  compelling  reasons  for 
noncompliance. 


(f)  Notification  to  complainant  of 
completion  of  administrative  efforts. 
Where  the  Commission  has  determined 
that  the  Board  is  not  complying  with  a 
prior  decision,  or  where  the  Board  has 
failed  or  refused  to  submit  any  required 
report  of  compliance,  the  Commission 
shall  notify  the  complainant  the  right  to 
file  a  civil  action  for  enforcement  of  the 
decision  pursuant  to  title  Vn,  the  ADEA. 
the  Equal  Fay  Act  or  the  Rehabilitation 
Act  and  to  seek  judicial  review  of  the 
Board's  refusal  to  implement  the 
ordered  relief  pursuant  to  the 
Administrative  Procedures  Act,  5  U.S.C. 
701  et  seq.,  and  the  mandamus  statute, 
28  U.S.C.  1361,  or  to  commence  de  novo 
proceedings  pursuant  to  the  appropriate 
statutes. 

§268.504    Compliance  with  setttoment 
agraaments  and  final  actions. 

(a)  Any  settlement  agreement 
knowingly  and  voluntarily  agreed  to  by 
the  parties,  reached  at  any  stage  of  the 
complaint  process,  shall  be  binding  on 
both  parties.  Final  action  that  has  not 
been  the  subject  of  an  appeal  or  a  civil 
action  shall  be  binding  on  the  Board.  If 
the  complainant  believes  that  the  Board 
has  failed  to  comply  with  the  terms  of 

a  settlement  agreement  or  decision,  the 
complainant  shall  notify  the  Board's 
EEO  Programs  Director,  in  writing,  of 
the  alleged  noncompliance  within  30 
days  of  when  the  complainant  knew  or 
should  have  known  of  the  alleged 
noncompliance.  The  complainant  may 
request  diat  the  terms  of  the  settlement 
agreement  be  specifically  implemented 
or,  alternatively,  that  the  complaint  be 
reinstated  for  further  processing  from 
the  point  processing  ceased. 

(b)  The  Board  shdl  resolve  the  matter 
and  respond  to  the  complainant,  in 
writing.  If  the  Board  has  not  responded 
to  the  complainant,  in  writing,  or  if  the 
complainant  is  not  satisfied  with  the 
Board's  attempt  to  resolve  the  matter, 
the  complainant  may  appeal  to  the 
Conunission  for  a  determination  as  to 
whether  the  Board  has  complied  with 
the  terms  of  the  settlement  agreement  or 
decision.  The  complainant  may  file 
such  an  appeal  35  days  after  he  or  she 
has  served  the  Board  with  the 
allegations  of  noncompliance,  but  must 
file  an  appeal  within  30  days  of  his  or 
her  receipt  of  the  Board's  determination. 
The  complainant  must  serve  a  copy  of 
the  appeal  on  the  Board  and  the  Board 
may  submit  a  response  to  the 
Commission  within  30  days  of  receiving 
notice  of  the  appeal. 

(c)  Prior  to  rendering  its 
determination,  the  Commission  may 
request  that  the  parties  submit  whatever 
additional  information  or 
dociunentation  it  deems  necessary  or 


may  direct  that  an  investigation  or 
hearing  on  the  matter  be  conducted.  If 
the  Commission  determines  that  the 
Board  is  not  in  complicuice  and  the 
noncompliance  is  not  attributable  to 
acts  or  conduct  of  the  complainant,  it 
may  order  such  compliance  or  it  may 
order  that  the  complaint  be  reinstated 
for  further  processing  from  the  point 
processing  ceased.  Allegations  that 
subsequent  acts  of  discrimination 
violate  a  settlement  agreement  shall  be 
processed  as  separate  complaints  imder 
§§268.105  or  268.204,  as  appropriate, 
rather  than  under  this  section. 

§268.505    IntMlm  relief. 

(a)(1)  When  the  Board  appeals  and  the 
case  involves  removal,  separation,  or 
suspension  continuing  beyond  the  date 
of  the  appeal,  and  when  the 
administrative  judge  orders  retroactive 
restoration,  the  Board  shall  comply  with 
the  decision  to  the  extent  of  the 
temporary  or  conditional  restoration  of 
the  employee  to  duty  status  in  the 
position  specified  in  the  decision, 
f>ending  the  outcome  of  the  Board 
appeal.  The  employee  may  decline  the 
offer  of  interim  relief. 

(2)  Service  imder  the  temporary  or 
conditional  restoration  provisions  of 
paragraph  (a)(1)  of  this  section  shall  be 
credited  toward  the  completion  of  a 
probationary  or  trial  period,  eligibility 
for  a  wi thin-grade  increase,  or  the 
completion  of  the  service  requirement 
for  career  tenure,  if  the  Commission 
upholds  the  decision  on  appeal.  Such 
service  shall  not  be  credited  toward  the 
completion  of  any  applicable 
probationary  or  trial  period  or  the 
completion  of  the  service  requirement 
for  career  tenure  if  the  Commission 
reverses  the  decision  on  appeal. 

(3)  When  the  Board  appeals,  it  may 
delay  the  payment  of  any  amoimt,  other 
than  prospective  pay  and  benefits, 
ordered  to  be  paid  to  the  complainant 
imtil  after  the  appeal  is  resolved.  If  the 
Board  delays  payment  of  any  amount 
pending  the  outcome  of  the  appeal  and 
the  resolution  of  the  appeal  requires  the 
Board  to  make  the  payment,  then  the 
Board  shall  pay  interest  from  the  date  of 
the  original  decision  imtil  payment  is 
made. 

(4)  The  Board  shall  notify  the 
Conunission  and  the  employee  in 
writing  at  the  same  time  it  appeals  that 
the  relief  it  provides  is  temporary  or 
conditional  and,  if  applicable,  that  it 
will  delay  the  payment  of  any  amounts 
owed  but  will  pay  interest  as  specified 
in  paragraph  {b)(2)  of  this  section. 
Failure  of  the  Board  to  provide 
notification  will  residt  in  the  dismissal 
of  the  Board's  appeal. 
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the  Commission  and  shall.include,  but 
not  be  limited  to: 

(1)  Provision  for  the  establishment  of 
training  and  education  programs 
designed  to  provide  maximum 
opportunity  for  employees  to  advance 
so  as  to  perform  at  their  highest 
potential; 

(2)  Description  of  the  qualifications, 
in  terms  of  training  and  experience 
relating  to  equal  employment 
opportunity,  of  the  principal  and 
operating  officials  concerned  with 
administration  of  the  Board's  equal 
employment  opportunity  program;  and 

(3)  Description  of  the  allocation  of 
personnel  and  resources  proposed  by 
the  Board  to  carry  out  its  equal 
emplojmaent  opportunity  program. 


(5)  The  Board  may,  by  notice  to  the 
complainant,  decline  to  retxun  the 
complainant  to  his  or  her  place  of 
employment  if  it  determines  that  the 
retiim  or  presence  of  the  complainant 
will  be  unduly  disruptive  to  the  work 
enviromnent.  However,  prospective  pay 
and  benefits  must  be  provided.  The 
determination  not  to  return  the 
complainant  to  his  or  her  place  of 
employment  is  not  reviewable.  A  grant 
of  interim  relief  does  not  insulate  a 
complainant  from  subsequent 
disciplinary  or  adverse  action. 

(b)  If  the  Board  files  an  appeal  and  has 
not  provided  required  interim  relief,  the 
complainant  may  request  dismissal  of 
the  Board's  appeal.  Any  such  request 
must  be  filed  with  the  Office  of  Federal 
Operations  within  25  days  of  the  date  of 
service  of  the  Board's  appeal.  A  copy  of 
the  request  must  be  served  on  the  Board 
at  the  same  time  it  is  filed  with  EEOC. 
The  Board  may  respond  with  evidence 
and  argument  to  the  complainant's 
request  to  dismiss  within  15  days  of  the 
date  of  service  of  the  request. 

Subpart  G — Matters  of  G«i>eral 
Applicability 

§  268.601    EEO  group  statistics. 

(a)  The  Board  shall  establish  a  system 
to  collect  and  maintain  accurate 
employment  information  on  the  race, 
national  origin,  sex  and  disability(ies)  of 
its  employees. 

(b)  Data  on  race,  national  origin  and 
sex  shall  be  collected  by  volimtary  self- 
identification.  If  an  employee  does  not 
voluntarily  provide  the  requested 
information,  the  Board  shedl  advise  the 
employee  of  the  importance  of  the  data 
and  of  the  Board's  obligation  to  report 
it.  If  the  employee  still  refuses  to 
provide  the  information,  the  Board  must 
make  a  visual  identification  and  inform 
the  employee  of  the  data  it  will  be 
reporting.  If  the  Board  believes  that 
information  provided  by  an  employee  is 
inaccurate,  the  Board  shall  advise  the 
employee  about  the  solely  statistical 
purpose  for  which  the  data  is  being 
collected,  the  need  for  acciuacy,  the 
Board's  recognition  of  the  sensitivity  of 
the  information  and  the  existence  of 
procediu^s  to  prevent  its  unauthorized 
disclosure.  If,  thereafter,  the  employee 
declines  to  change  the  apparently 
inaccurate  self  identification,  the  Board 
must  accept  it. 

(c)  Subject  to  applicable  law,  the 
information  collected  under  paragraph 
(b)  of  this  section  shall  be  disclosed 
only  in  the  form  of  gross  statistics.  The 
Board  shall  not  collect  or  maintain  any 
information  on  the  race,  national  origin 
or  sex  of  individual  employees  except  in 
accordance  with  applicable  law  and 


when  an  automated  data  processing 
system  is  used  in  accordance  with 
standards  and  requirements  prescribed 
by  the  Commission  to  insure  individual 
privacy  and  the  separation  of  that 
information  from  personnel  records. 

(d)  The  Board's  system  is  subject  to 
the  following  controls: 

(1)  Only  those  categories  of  race  and 
national  origin  prescribed  by  the 
Commission  may  be  used; 

(2)  Only  the  specific  procedures  for 
the  collection  and  maintenance  of  data 
that  are  prescribed  or  approved  by  the 
Commission  may  be  used. 

(e)  The  Board  may  use  the  data  only 
in  studies  and  analyses  which 
contribute  affirmatively  to  achieving  the 
objectives  of  the  Board's  equal 
employment  opportunity  program.  The 
Board  shall  not  establish  a  quota  for  the 
employment  of  persons  on  the  basis  of 
race,  color,  religion,  sex,  or  national 
origin. 

(f)  Data  on  disabilities  shall  also  be 
collected  by  voluntary  self- 
identification.  If  an  employee  does  not 
volimtarily  provide  the  requested 
information,  the  Board  shall  advise  the 
employee  of  the  importance  of  the  data 
and  of  the  Board's  obligation  to  report 
it.  If  an  employee  who  has  been 
appointed  pursuant  to  a  special  Board 
program  for  hiring  individuals  with  a 
disability  still  refuses  to  provide  the 
requested  information,  the  Board  must 
identify  the  employee's  disability  based 
upon  the  records  supporting  the 
appointment.  If  any  other  employee  still 
refuses  to  provide  the  requested 
information  or  provides  information 
that  the  Board  believes  to  be  inaccurate, 
the  Board  should  report  the  employee's 
disability  status  as  unknown. 

(g)  The  Board  shall  report  to  the 
Commission  on  employment  by  race, 
national  origin,  sex,  and  disability  in  the 
form  and  at  such  times  as  the  Board^osfl 
Commission  shall  agree. 

§  268.602    Reports  to  ttia  Commission. 

(a)  The  Board  shall  report  to  the 
Commission  information  concerning 
pre-complaint  counseling  and  the 
status,  processing,  and  disposition  of 
complaints  imder  this  part  at  such  times 
and  in  such  manner  as  the  Board  and 
Commission  shall  agree. 

(b)  The  Board  shall  advise  the 
Commission  whenever  it  is  served  with 
a  Federal  court  complaint  based  upon  a 
complaint  that  is  pending  on  appeal  at 
the  Commission. 

(c)  The  Board  shall  submit  annually 
for  the  review  and  approval  of  the 
Commission  written  equal  employment 
opportunity  plans  of  action.  Plans  shall 
be  submitted  in  the  format  prescribed  by 


§268.603    Voluntary  satUamant  attempts. 

The  Board  shall  make  reasonable 
efforts  to  voluntarily  settle  complaints 
of  discrimination  as  early  as  possible  in, 
and  throughout,  the  administrative 
processing  of  complaints,  including  the 
pre-complaint  coimseling  stage.  Any 
settlement  reached  shall  be  in  writing 
and  signed  by  both  parties  and  shall 
identify  the  claims  resolved. 

§  268.604    Filing  and  computation  of  tims. 

(a)  All  time  periods  in  this  part  that 
are  stated  in  terms  of  days  are  calendar 
days  unless  otherwise  stated. 

(b)  A  dociunent  shall  be  deemed 
timely  if  it  is  received  or  postmarked 
before  the  expiration  of  the  applicable 
filing  period,  or,  in  the  absence  of  a 
legible  postmark,  if  it  is  received  by 
mail  within  five  days  of  the  expiration 
of  the  applicable  filing  period. 

(c)  The  time  limits  in  this  part  are 
subject  to  waiver,  estoppel  and 
equitable  tolling. 

(d)  The  first  day  counted  shall  be  the 
day  after  the  event  from  which  the  time 
period  begins  to  run  and  the  last  day  of 
the  period  shall  be  included,  unless  it 
falls  on  a  Satiuday,  Sunday  or  Federal 
holiday,  in  which  case  the  period  shall 
be  extended  to  include  the  next 
business  day. 

§268.605    Reprasantation  and  official  time. 

(a)  At  any  stage  in  the  processing  of 
a  complaint,  including  the  counseling 
stage  under  §  268.104,  the  complainant 
shall  have  the  right  to  be  accompanied, 
represented,  and  advised  by  a 
representative  of  complainant's  choice. 

(b)  If  the  complainant  is  an  employee 
of  the  Board,  he  or  she  shall  have  a 
reasonable  amount  of  official  time,  if 
otherwise  on  duty,  to  prepare  the 
complaint  and  to  respond  to  Board  and 
EEOC  requests  for  information.  If  the 
complainant  is  an  employee  of  the 
Board  and  he  designates  another 
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employee  of  the  Board  as  his  or  her 
representative,  the  representative  shall 
have  a  reasonable  amount  of  official 
time,  if  otherwise  on  duty,  to  prepare 
the  complaint  and  respond  to  Board  and 
EEOC  requests  for  information.  The 
Board  is  not  obligated  to  change  work 
schedules,  incxu*  overtime  wages,  or  pay 
travel  expenses  to  facilitate  the  choice  of 
a  specific  representative  or  to  allow  the 
complainant  and  representative  to 
confer.  The  complainant  and  the 
representative,  if  employed  by  the  Board 
and  otherwise  in  a  pay  status,  shall  be 
on  official  time,  regardless  of  their  tour 
of  duty,  when  their  presence  is 
authorized  or  required  by  the  Board  or 
the  Commission  during  the 
investigation,  informal  adjustment,  or 
hearing  on  the  complaint. 

(c)  In  cases  where  the  representation 
of  a  complainant  or  the  Board  would 
conflict  with  the  official  or  collateral 
duties  of  the  representative,  the 
Commission  or  the  Board  may,  after 
giving  the  representative  an  opportunity 
to  respond,  disqualify  the 
representative. 

(d)  Unless  the  complainant  states 
otherwise  in  writing,  after  the  Board  has 
received  written  notice  of  the  name, 
address  and  telephone  niunber  of  a 
representative  for  the  complainant,  all 
official  correspondence  shall  be  with 
the  representative  with  copies  to  the 
complainant.  When  the  complainant 
designates  an  attorney  as  representative, 
service  of  all  official  correspondence 
shall  be  made  on  the  attorney  and  the 
complainant,  but  time  frames  for  receipt 
of  material  shall  be  computed  from  the 
time  of  receipt  by  the  attorney.  The 
complainant  must  serve  all  official 
correspondence  on  the  designated 
representative  of  the  Board. 

(e)  The  complainant  shall  at  all  times 
be  responsible  for  proceeding  with  the 
complaint  whether  or  not  he  or  she  has 
designated  a  representative. 

(f)  Witnesses  who  are  Board 
employees  shall  be  in  a  duty  status 
when  their  presence  is  authorized  or 
required  by  Commission  or  Board 
officials  in  connection  with  a  complaint. 

1268.606    Joint  processing  and 
consolidation  of  complaints. 

Complaints  of  discrimination  filed  by 
two  or  more  complainants  consisting  of 
substantially  similar  allegations  of 
discrimination  or  relating  to  the  same 
matter  may  be  consolidated  by  the 
Board  or  the  Commission  for  joint 
processing  after  appropriate  notification 
to  the  parties.  Two  or  more  complaints 
of  discrimination  filed  by  the  same 
complainant  shall  be  consolidated  by 
the  Board  for  joint  processing  after 
appropriate  notification  to  the 


complainant.  When  a  complaint  has 
been  consolidated  with  one  or  more 
earlier  filed  complaints,  the  Board  shall 
complete  its  investigation  within  the 
earlier  of  180  days  after  the  filing  of  the 
last  complaint  or  360  days  after  the 
filing  of  the  original  complaint,  except 
that  the  complainant  may  request  a 
hearing  from  an  administrative  judge  on 
the  consolidated  complaints  any  time 
after  180  days  bom  the  date  of  the  first 
filed  complaint.  Administrative  judges 
or  the  Commission  may,  in  their 
discretion.  consoUdate  two  or  more 
complaints  of  discrimination  filed  by 
the  same  complainant. 

§268.607    Delegation  of  auttrarity. 

The  Board  of  Governors  may  delegate 
authority  under  this  part,  to  one  or  more 
designees. 

Subpart  H— Prohibition  Against 
DtecrlmlrMrtion  in  Board  Programs  and 
AcHvitias  Bacausa  of  Physical  or 
Mental  DiaaMlity 

S  268.701    Purpose  aitd  application. 

(a)  Purpose.  The  piupose  of  this 
subpart  H  is  to  prohibit  discrimination 
on  the  basis  of  a  disability  in  programs 
or  activities  conducted  by  the  Board. 

(b)  Application.  (1)  This  subpart  H 
applies  to  all  programs  and  activities 
conducted  by  the  Board.  Such  programs 
and  activities  include: 

(i)  Holding  open  meetings  of  the 
Board  or  other  meetings  or  public 
hearings  at  the  Board's  office  in 
Washington.  DC; 

(ii)  Responding  to  inquiries,  filing 
complaints,  or  applying  for  employment 
at  the  Board's  office; 

(iii)  Making  available  the  Board's 
library  facilities;  and 

(iv)  Any  other  lawful  interaction  with 
the  Board  or  its  staff  in  any  official 
matter  with  people  who  are  not 
employees  of  the  Board. 

(2)  This  subpart  H  does  not  apply  to 
Federal  Reserve  Banks  or  to  financial 
institutions  or  other  companies 
supervised  or  regulated  by  the  Board. 

S  268.702    Definitions. 

For  purposes  of  this  subpart,  the 
following  definitions  apply: 

(a)  Auxiliary  aids  means  services  or 
devices  that  enable  persons  with 
impaired  sensory,  manual,  or  speaking 
skills  to  have  an  equal  opportimity  to 
participate  in,  and  enjoy  the  benefits  of, 
programs  or  activities  conducted  by  the 
Board.  For  example,  auxiliary  aids 
useful  for  persons  with  impaired  vision 
include  readers,  Brailled  materials, 
audio  recordings,  telecommunications 
devices  and  other  similar  services  and 
devices.  Auxiliary  aids  useful  for 


persons  with  impaired  hearing  include 
telephone  handset  amplifiers, 
telephones  compatible  with  hearing  - 
aids,  telecommunication  devices  for 
deaf  persons  (TDD's),  interpreters, 
notetakers,  written  materials,  and  other 
similar  services  and  devices. 

(b)  Complete  complaint  means  a 
written  statement  that  contains  the 
complainant's  name  and  address  and 
describes  the  Board's  alleged 
discriminatory  action  in  sufficient  detail 
to  inform  the  Board  of  the  natvue  and 
date  of  the  alleged  violation.  It  shall  be 
signed  by  the  complainant  or  by 
someone  authorized  to  do  so  on  his  or 
her  behalf.  Complaints  filed  on  behalf  of 
classes  or  third  parties  shall  describe  or 
identify  (by  name,  if  possible)  the 
alleged  victims  of  discrimination. 

(c)  Facility  means  all  or  any  portion 
of  buildings,  structures,  equipment, 
roads,  weiUu,  parking  lots,  rolling  stock 
or  other  conveyances,  or  other  real  or 
personal  property. 

(d)  Person  with  a  disability  means  any 
person  who  has  a  physical  or  mental 
impairment  that  substantially  limits  one 
or  more  major  life  activities,  has  a 
record  of  such  an  impairment,  or  is 
regarded  as  having  such  an  impairment. 
As  used  in  this  definition,  the  phrase: 

(1)  Physical  or  mental  impairment 
includes — 

(i)  Any  physiological  disorder  or 
condition,  cosmetic  disfigurement,  or 
anatomical  loss  affecting  one  of  more  of 
the  following  body  systems: 
Neurological;  musciiloskeletal;  special 
sense  organs;  respiratory,  including 
speech  organs;  cardiovascular; 
reproductive;  digestive;  genitoiuinary; 
hemic  and  lymphatic;  sidn;  and 
endocrine;  or 

(ii)  Any  mental  or  psychological 
disorder,  such  as  mental  retardation, 
organic  brain  syndrome,  emotional  or 
mental  illness,  and  specific  learning 
disabilities.  The  term  physical  or  mental 
impairment  includes,  but  is  not  limited 
to,  such  diseases  and  conditions  as 
orthopedic,  visual,  speech,  and  hearing 
impairments,  cerebral  palsy,  epilepsy, 
muscular  dystrophy,  multiple  sclerosis, 
cancer,  heart  disease,  diabetes,  mental 
retardation,  emotional  illness,  and  drug 
addiction  and  alcoholism. 

(2)  Major  life  activities  includes 
functions  such  as  caring  for  one's  self, 
performing  manual  tasks,  walking, 
seeing,  hearing,  speaking,  breathing, 
learning,  and  working. 

(3)  Has  a  record  of  such  an 
impairment  means  has  a  history  of,  or 
has  been  misclassified  as  having,  a 
mental  or  physical  impairment  that 
substantially  limits  one  or  more  major 
life  activities. 
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(4)  Is  regarded  as  having  an 
impairment  means — 

(i)  Has  a  physical  or  mental 
impairment  that  does  not  substantially 
limit  major  life  activities  but  is  treated 
by  the  Board  as  constituting  such  a 
limitation; 

(ii)  Has  a  physical  or  mental 
impairment  that  substantially  limits 
major  life  activities  only  as  a  result  of 
the  attitudes  of  others  toward  such 
impairment;  or 

(lii)  Has  none  of  the  impairments 
defined  in  paragraph  (d)(1)  of  this 
section  but  is  treated  by  Board  as  having 
such  an  impairment. 

(e)  Qualified  person  with  a  disability 
means — 

(1)  With  respect  to  any  Board  program 
or  activity  imder  which  a  person  is 
required  to  perform  services  or  to 
achieve  a  level  of  accomplishment,  a 
person  with  a  disability  who  meets  the 
essential  eligibility  requirements  and 
who  can  achieve  the  purpose  of  the 
program  or  activity  without 
modifications  in  the  program  or  activity 
that  the  Board  can  demonstrate  would 
result  in  a  fundamental  alteration  in  its 
nature;  or 

(2)  With  respect  to  any  other  program 
or  activity,  a  person  with  a  disability 
who  meets  the  essential  eligibility 
requirements  for  participation  in,  or 
receipt  of  benefits  fit>m.  that  program  or 
activity. 

(3)  Qualified  individual  with  a 
disability  is  defined  for  purposes  of 
employment  in  §  268.203(a)(6)  of  this 
part,  which  is  made  applicable  to  this 
subpart  by  §268.705. 

f  268.703    Notice. 

The  Board  shall  make  available  to 
employees,  applicants  for  employment, 
participants,  beneficiaries,  and  other 
interested  persons  information 
regarding  tiie  provisions  of  this  subpart 
and  its  applicability  to  the  programs  and 
activities  conducted  by  the  Board,  and 
make  this  information  available  to  them 
in  such  manner  as  the  Board  finds 
necessary  to  apprise  such  persons  of  the 
protections  against  discrimination 
assured  them  by  this  subpart. 

§  268.704    General  prohibitions  against 
discrimination. 

(a)  No  qualified  individual  with  a 
disability  shall,  on  the  basis  of  a 
disability,  be  excluded  from 
participation  in,  be  denied  the  benefits 
of,  or  otherwise  be  subjected  to 
discrimination  in  any  program  or 
activity  conducted  by  the  Board. 

(b)(1)  The  Board,  in  providing  any 
aid,  benefit,  or  service,  may  not,  direcUy 
or  through  contractual,  licensing,  or 
other  arrangements,  on  the  basis  of  a 
disability: 


(i)  Deny  a  qualified  individual  with  a 
disability  the  opportunity  to  participate 
in  or  benefit  from  the  aid,  benefit,  or 
service  that  is  not  equal  to  that  provided 
to  others; 

(ii)  Afford  a  qualified  individual  with 
a  disability  an  opportimity  to  participate 
in  or  benefit  from  the  aid,  benefit,  or 
service  that  is  not  equal  to  that  afforded 
others; 

(iii)  Provide  a  qualified  individual 
with  a  disability  with  an  aid,  benefit,  or 
service  that  is  not  as  effective  in 
affording  equal  opportimity  to  obtain 
the  same  result,  to  gain  the  same  benefit, 
or  to  reach  the  same  level  of 
achievement  as  that  provided  to  others; 

(iv)  Provide  different  or  separate  aid, 
benefits,  or  services  to  individuals  with 
a  disability  or  to  any  class  of  individuals 
with  a  disability  than  is  provided  to 
others  unless  such  action  is  necessary  to 
provide  qualified  individuals  with  a 
disability  with  aid,  benefits,  or  services 
that  are  as  effective  as  those  provided  to 
others; 

(v)  Deny  a  qualified  individual  with  a 
disability  the  opportunity  to  participate 
as  a  member  of  planning  or  advisory 
boards;  or 

(vi)  Otherwise  limit  a  qualified 
individual  with  a  disability  in  the 
enjoyment  of  any  right,  privilege, 
advantage,  or  opportunity  enjoyed  by 
others  receiving  the  aid,  benefit,  or 


service. 


(2)  The  Board  may  not  deny  a 
qualified  individual  with  a  disability 
the  opportunity  to  participate  in 
programs  or  activities  that  are  not 
separate  or  different,  despite  the 
existence  of  permissibly  separate  or 
different  programs  or  activities. 

(3)  The  Board  may  not,  direcUy  or 
through  contractual  or  other 
arrangements,  utilize  criteria  or  methods 
of  administration,  the  piupose  or  effect 
of  which  would: 

(i)  Subject  qualified  individuals  with 
a  disability  to  discrimination  on  the 
basis  of  a  disability;  or 

(ii)  Defeat  or  substantially  impair 
accomplishment  of  the  objectives  of  a 
program  or  activity  with  respect  to 
individuals  with  a  disability. 

(4)  The  Board  may  not,  in  determining 
the  site  or  location  of  a  facility,  make 
selections  the  purpose  or  effect  of  which 
would: 

(i)  Exclude  individuals  with  a 
disability  from,  deny  them  the  benefits 
of,  or  otherwise  subject  them  to 
discrimination  under  any  program  or 
activity  conducted  by  the  Board;  or 

(ii)  Defeat  or  substantially  impair  the 
accomplishment  of  the  objectives  or  a 
program  or  activity  with  respect  to 
individuals  with  a  disability. 


(5)  The  Board,  in  the  selection  of 
procurement  contractors,  may  not  use 
criteria  that  subject  qualified 
individuals  vdth  a  disability  to 
discrimination  on  the  basis  of  a 
disability. 

(6)  The  Board  may  not  administer  a 
licensing  or  certification  program  in  a 
manner  that  subjects  qualified 
individuals  with  a  disability  to 
discrimination  on  the  basis  of  a 
disability,  nor  may  the  Board  establish 
requirements  for  the  programs  and 
activities  of  licensees  or  certified 
entities  that  subject  qualified 
individuals  with  a  disability  to 
discrimination  on  the  basis  of  a 
disability.  However,  the  programs  and 
activities  of  entities  that  are  licensed  or 
certified  by  the  Board  are  not, 
themselves,  covered  by  this  subpart. 

(c)  The  exclusion  of  individuals  who 
do  not  have  a  disability  bom  the 
benefits  of  a  program  limited  by  Federal 
statute  or  Board  order  to  individuals 
with  a  disability  or  the  exclusion  of  a 
specific  class  of  individuals  with  a 
disability  from  a  program  limited  by 
Federal  statute  or  Board  order  to  a 
different  class  of  individuals  with  a 
disability  is  not  prohibited  by  this 
subpart. 

(d)  The  Board  shall  administer 
programs  and  activities  in  the  most 
integrated  setting  appropriate  to  the 
needs  of  qualified  individuals  with  a 
disability. 

§268.705    Empioymsnt 

No  qualified  individual  with  a 
disability  shall,  on  the  basis  of  a 
disability,  be  subjected  to 
discrimination  in  employment  under 
any  program  or  activity  conducted  by 
the  Board.  The  definitions,  requirements 
and  procedures  of  §  268.203  of  this  part 
shall  apply  to  discrimination  in 
employment  in  federally  conducted 
programs  or  activities. 

§268.706    Program  accessit>ility: 
Discrimination  prohibited. 

Except  as  otherwise  provided  in 
§  268.707  of  this  subpart,  no  qualified 
individual  with  a  disability  shall, 
because  the  Board's  facilities  are 
inaccessible  to  or  unusable  by 
individuals  with  a  disability,  be  denied 
the  benefits  of,  be  excluded  from 
participation  in,  or  otherwise  be 
subjected  to  discrimination  under  any 
program  or  activity  conducted  by  the 
Board. 

§268.707    Program  accessibility:  Existing 
facilities. 

(a)  General.  The  Board  shall  operate 
each  program  or  activity  so  that  the 
program  or  activity,  when  viewed  in  its 
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entirety,  is  readily  accessible  to  and 
usable  by  individuals  with  a  disability. 
This  paragraph  (a)  does  not: 

(1)  Necessarily  require  the  Board  to 
make  each  of  its  existing  facilities 
accessible  to  and  usable  by  individuals 
with  a  disability:  or 

(2)  Require  the  Board  to  take  any 
action  that  it  can  demonstrate  would 
result  in  a  fundamental  alteration  in  the 
nature  of  a  program  or  activity  or  in 
undue  financial  and  administrative 
burdens.  In  those  circumstances  where 
the  Board  believes  that  the  proposed 
action  woidd  fundamentally  alter  the 
program  or  activity  or  would  resuh  in 
imdue  financial  and  administrative 
bindens,  the  Board  has  the  burden  of 
proving  that  compliance  with  this 
paragraph  (a)  would  result  in  such 
alterations  or  burdens.  The  decision  that 
comphance  would  residt  in  such 
alterations  or  burdens  shall  be  made  by 
the  Board  of  Governors  or  their  designee 
after  considering  all  Board  resources 
available  for  use  in  the  funding  and 
operation  of  the  conducted  program  or 
activity,  and  must  be  accompanied  by  a 
written  statement  of  the  reasons  for 
reaching  that  conclusion.  If  an  action 
would  result  in  such  an  alteration  or 
such  burdens,  the  Board  shall  take  any 
other  action  that  would  not  residt  in 
such  an  alteration  or  such  burdens  but 
would  nevertheless  ensure  that 
individuals  with  a  disability  receive  the 
benefits  and  services  of  the  program  or 
activity. 

(b)  Methods.  The  Board  may  comply 
with  the  requirements  of  this  subpart  H 
through  such  means  as  redesign  of 
equipment,  reassignment  of  services  to 
accessible  buildings,  assignment  of 
aides  to  individuals  with  a  disability, 
home  visits,  delivery  of  service  at 
alternate  accessible  sites,  alteration  of 
existing  facilities  and  construction  of 
new  facihties,  use  of  accessible  rolling 
stock,  or  any  other  methods  that  result 
in  making  its  programs  or  activities 
readily  accessible  to  and  usable  by 
individuals  with  a  disability.  The  Board 
is  not  required  to  make  structural 
changes  in  existing  facilities  where 
other  methods  are  effective  in  achieving 
compliance  with  this  section.  In 
choosing  among  available  methods  for 
meeting  the  requirements  of  this 
section,  the  Board  shall  give  priority  to 
those  methods  that  offer  programs  and 
activities  to  qualified  individuals  with  a 
disability  in  the  most  integrated  setting 
appropriate. 

(c)  Time  period  for  compliance.  The 
Board  shall  comply  with  any  obligations 
established  imder  this  section  as 
expeditiously  as  possible. 


§268.706    Program  accMsibUity: 
constniction  and  •Itarations. 

Each  building  or  part  of  a  building 
that  is  constructed  or  altered  by,  on 
behalf  of,  or  for  the  use  of  the  Board 
shall  be  designed,  constructed,  or 
altered  so  as  to  be  readily  accessible  to 
and  usable  by  individuals  with  a 
disability. 

f  268.709    Comnunicationa. 

(a)  The  Board  shall  take  appropriate 
steps  to  ensine  effective  communication 
with  applicants,  participants,  personnel 
of  other  Federal  entities,  and  members 
of  the  public. 

(1)  The  Board  shall  furnish 
appropriate  auxiliary  aids  where 
necessary  to  afford  an  individual  with  a 
disability  an  equal  opportxmity  to 
participate  in,  and  enjoy  the  benefits  of, 
a  program  or  activity  conducted  by  the 
Board. 

(i)  In  determining  what  type  of 
auxiliary  aid  is  necessary,  the  Board 
shall  give  primary  consideration  to  the 
requests  of  the  individual  with  a 
disability. 

(ii)  The  Board  need  not  provide 
individually  prescribed  devices,  readers 
for  personal  use  or  study,  or  other 
devices  of  a  personal  nature. 

(2)  Where  the  Board  communicates 
with  employees  and  others  by 
telephone,  telecommunication  devices 
for  deaf  persons  (TDD's)  or  equally 
effective  telecommunication  systems 
shall  be  used. 

(b)  The  Board  shall  ensure  that 
interested  persons,  including  persons 
with  impaired  vision  or  hearing,  can 
obtain  information  as  to  the  existence 
and  location  of  accessible  services, 
activities,  and  facilities. 

(c)  The  Board  shall  provide  signage  at 
a  primary  entrance  to  each  of  its 
inaccessible  facilities,  directing  users  to 
a  location  at  which  they  can  obtain 
information  about  accessible  facilities. 
The  international  symbol  for 
accessibility  shall  be  used  at  each 
primary  entrance  of  an  accessible 
facility. 

(d)  This  section  does  not  require  the 
Board  to  take  any  action  that  would 
result  in  a  fundamental  alteration  in  the 
nature  of  a  program  or  activity  or  in 
undue  financial  and  administrative 
biu'dens.  In  those  circiunstances  where 
the  Board  believes  that  the  proposed 
action  would  fundamentally  alter  the 
program  or  activity  or  would  result  in 
undue  financial  and  administrative 
burdens,  the  Board  has  the  burden  of 
proving  that  compliance  with  §  268.709 
would  result  in  such  alterations  or 
burdens.  The  determination  that 
compliance  would  result  in  such 
alteration  or  burdens  must  be  made  by 


the  Board  of  Governors  or  their  designee 
after  considering  all  Board  resources 
available  for  use  in  the  funding  and 
operation  of  the  conducted  program  or 
activity,  and  must  be  accompanied  by  a 
written  statement  of  the  reasons  for 
reaching  that  conclusion.  If  an  action 
required  to  comply  with  this  section 
would  result  in  such  an  alteration  or 
such  burdens,  the  Board  shall  take  any 
other  action  that  would  not  result  in 
such  an  alteration  or  such  biu'dens  but 
would  nevertheless  ensure  that,  to  the 
maximum  extent  possible,  individuals 
with  a  disability  receive  the  benefits  and 
services  of  the  program  or  activity. 

i  268.71 0    Compllafica  procaduraa. 

(a)  Applicability.  Except  as  provided 
in  paragraph  (b)  of  this  section,  this 
section,  rather  than  subpart  B  and 

§  268.203  of  this  part,  applies  to  all 
allegations  of  discrimination  on  the 
basis  of  a  disability  in  programs  or 
activities  conducted  by  the  Board. 

(b)  Employment  complaints.  The 
Board  shall  process  complaints  alleging 
discrimination  in  employment  on  the 
basis  of  a  disability  in  accordance  with 
subparts  A  through  G  of  this  part. 

(c)  Responsible  official.  The  EEO 
Programs  Director  shall  be  responsible 
for  coordinating  implementation  of  this 
section. 

(d)  Filing  the  complaint — (1)  Who 
may  file.  Any  person  who  believes  that 
he  or  she  has  been  subjected  to 
discrimination  prohibited  by  this 
subpart  may,  personally  or  by  his  or  her 
authorized  representative,  file  a 
complaint  of  discrimination  with  the 
EEO  Programs  Director. 

(2)  Confidentiality.  The  EEO  Programs 
Director  sl^ali  not  reveal  the  identity  of 
any  person  submitting  a  complaint, 
except  when  authorized  to  do  so  in 
writing  by  the  complainant,  and  except 
to  the  extent  necessary  to  carry  out  the 
purposes  of  this  subpart,  including  the 
conduct  of  any  investigation,  hearing,  or 
proceeding  under  this  subpart. 

(3)  When  to  file.  Complaints  shall  be 
filed  within  180  days  of  the  alleged  act 
of  discrimination.  The  EEO  Programs 
Director  may  extend  this  time  limit  for 
good  cause  shown.  For  the  piurpose  of 
determining  when  a  complaint  is  timely 
filed  under  this  paragraph  (d),  a 
complaint  mailed  to  the  Board  shall  be 
deemed  filed  on  the  date  it  is 
postmarked.  Any  other  complaint  shall 
be  deemed  filed  on  the  date  it  is 
received  by  the  Board.  ^ 

(4)  How  to  file.  Complaints  may  be 
delivered  or  mailed  to  the 
Administrative  Governor,  the  Staff 
Director  for  Management,  the  EEO 
Programs  Director,  the  Federal  Women's 
Program  Manager,  the  Hispanic  Program 
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Coordinator,  or  the  Disabled  Persons 
Program  Coordinator.  Complaints 
should  be  sent  to  the  EEO  Programs 
Director,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and  C 
Street  NW..  Washington,  DC  20551.  If 
any  Board  official  otiier  than  the  EEO 
Programs  Director  receives  a  complaint, 
he  or  she  shall  forward  the  complaint  to 
the  EEO  Programs  Director. 

(e)  Acceptance  of  complaint.  (1)  The 
EEO  Programs  Director  shall  accept  a 
complete  complaint  that  is  filed  in 
accordance  with  paragraph  (d)  of  this 
section  and  over  which  the  Board  has 
jurisdiction.  The  EEO  Programs  Director 
shall  notify  the  complainant  of  receipt 
and  acceptance  of  the  complaint. 

(2)  If  the  EEO  Programs  Director 
receives  a  complaint  that  is  not 
complete,  he  or  she  shall  notify  the 
complainant,  within  30  days  of  receipt 
of  the  incomplete  complaint,  that 
additional  iiiformation  is  needed.  If  the 
complainant  fails  to  complete  the 
complaint  within  30  days  of  receipt  of 
this  notice,  the  EEO  Programs  Director 
shall  dismiss  the  complaint  without 
prejudice. 

(3)  If  the  EEO  Programs  Director 
receives  a  complaint  over  which  the 
Board  does  not  have  jurisdiction,  the 
EEO  Programs  Director  shall  notify  the 
complainant  and  shall  make  reasonable 
efforts  to  refer  the  complaint  to  the 
appropriate  government  entity. 

U)  Investigation/conciliation.  (1) 
Within  180  days  of  the  receipt  of  a 
complete  complaint,  the  EEO  Programs 
Director  shall  complete  the  investigation 
of  the  complaint,  attempt  informal 
resolution  of  the  complaint,  and  if  no 
informal  resolution  is  achieved,  the  EEO 
Programs  Director  shall  forward  the 
investigative  report  to  the  Staff  Director 
fior  Management. 

(2)  The  EEO  Programs  Director  may 
request  Board  employees  to  cooperate  in 
the  investigation  and  attempted 
resolution  of  complaints.  Employees 
who  are  requested  by  the  EEO  Programs 
Director  to  participate  in  any 
investigation  under  this  section  shall  do 
so  as  part  of  their  official  duties  and 
during  th6  course  of  regular  duty  hours. 

(3)  The  EEO  Programs  Director  shall 
furnish  the  complainant  with  a  copy  of 
the  investigative  report  promptly  after 
completion  of  the  investigation  and 
provide  the  complainant  with  an 
opportunity  for  informal  resolution  of 
the  complaint. 

(4)  If  a  complaint  is  resolved 
informally,  the  terms  of  the  agreement 
shall  be  reduced  to  writing  and  made  a 
part  of  the  complaint  file,  with  a  copy 
of  the  agreement  provided  to  the 
complainant.  The  written  agreement 
may  include  a  finding  on  the  issue  of 


discrimination  and  shall  d\9scribe  any 
corrective  action  to  which  the 
complainant  has  agreed. 

(gj  Letter  of  findings.  (1)  If  an  informal 
resolution  of  the  complaint  is  not 
reached,  the  EEO  Programs  Director 
shall  transmit  the  complaint  file  to  the 
Staff  Director  for  Management.  The  Staff 
Director  for  Management  shall,  within 
180  days  of  the  receipt  of  the  complete 
complaint  by  the  EEO  Programs 
Director,  notify  the  complainant  of  the 
results  of  the  investigation  in  a  letter 
sent  by  certified  mail,  return  receipt 
requested,  containing: 

(i)  Findings  of  fact  and  conclusions  of 
law; 

(ii)  A  description  of  a  remedy  for  each 
violation  found; 

(iii)  A  notice  of  right  of  the 
complainant  to  appeal  the  letter  of 
findings  under  paragraph  (k)  of  this 
section;  and 

(iv)  A  notice  of  right  of  the 
complainant  to  request  a  hearing. 

(2)  If  the  complainant  does  not  file  a 
notice  of  appeal  or  does  not  request  a 
hearing  within  the  times  prescribed  in 
paragraph  {h)(l)  and  (j)(l)  of  this 
section,  the  EEO  Programs  Director  shall 
certify  that  the  letter  of  findings  under 
this  paragraph  (g)  is  the  final  decision 
of  the  Board  at  the  expiration  of  those 
times. 

(h)  Filing  an  appeal.  (1)  Notice  of 
appeal,  with  or  without  a  request  for 
hearing,  shall  be  filed  by  the 
complainant  with  the  EEO  Programs 
Director  within  30  days  of  receipt  from 
the  Staff  Director  for  Management  of  the 
letter  of  findings  required  by  paragraph 
(g)  of  this  section. 

(2)  If  the  complainant  does  not 
request  a  hearing,  the  EEO  Programs 
Director  shall  notify  the  Board  of 
Governors  of  the  appeal  by  the 
complainant  and  that  a  decision  must  be 
made  under  paragraph  (k)  of  this 
section. 

(i)  Acceptance  of  appeal.  The  EEO 
Programs  Director  shall  accept  and 
process  any  timely  appeal.  A 
complainant  may  appeal  to  the 
Administrative  Governor  firom  a 
decision  by  the  EEO  Programs  Director 
that  an  appeal  is  untimely.  This  appeal 
shall  be  filed  within  15  calendar  days  of 
receipt  of  the  decision  from  the  EEO 
Programs  Director. 

[)]  Hearing.  (1)  Notice  of  a  request  for 
a  hearing,  with  or  without  a  request  for 
an  appeeJ,  shall  be  filed  by  the 
complainant  with  the  EEO  Programs 
Director  within  30  days  of  receipt  from 
the  Staff  Director  for  Management  of  the 
letter  of  findings  required  by  paragraph 
(g)  of  this  section.  Upon  a  timely  request 
for  a  hearing,  the  EEO  Programs  Director 
shall  request  that  the  Board  of 


Governors,  or  its  designee,  appoint  an 
administrative  law  judge  to  conduct  the 
hearing.  The  administrative  law  judge 
shall  issue  a  notice  to  the  complainant 
and  the  Board  specifying  the  date,  time, 
and  place  of  the  scheduled  hearing.  The 
hearing  shall  be  commenced  no  earlier 
than  15  calendar  days  after  the  notice  is 
issued  and  no  later  than  60  days  after 
the  request  for  a  hearing  is  filed,  unless 
all  parties  agree  to  a  different  date. 

(2)  The  hearing,  decision,  and  any 
administrative  review  thereof  shall  be 
conducted  in  conformity  with  5  U.S.C. 
554-557.  The  administrative  law  judge 
shall  have  the  duty  to  conduct  a  fair 
hearing,  to  take  all  necessary  actions  to 
avoid  delay,  and  to  maintain  order.  He 
or  she  shall  have  all  powers  necessary 
to  these  ends,  including  (but  not  limited 
to)  the  power  to: 

(i)  Arrange  and  change  the  dates, 
times,  and  places  of  hearings  and 
prehearing  conferences  and  to  issue 
notice  thereof; 

(ii)  Hold  conferences  to  setUe, 
simplify,  or  determine  the-issues  in  a 
hearing,  or  to  consider  other  matters 
that  may  aid  in  the  expeditious 
disposition  of  the  hearing; 

(iii)  Require  parties  to  state  their 
positions  in  writing  with  respect  to  the 
various  issues  in  the  hearing  and  to 
exchange  such  statements  with  all  other 
parties; 

(iv)  Examine  witnesses  and  direct 
witnesses  to  testify; 

(v)  Receive,  rule  on,  exclude,  or  limit 
evidence; 

(vi)  Rule  on  procedural  items  pending 
before  him  or  her;  and 

(vii)  Take  any  action  permitted  to  the 
administrative  law  judge  as  authorized 
by  this  subpart  G  or  by  the  provisions 
of  the  Administrative  Procedures  Act  (5 
U.S.C.  554-557). 

(3)  Technical  rules  of  evidence  shall 
not  apply  to  hearings  conducted 
pursuant  to  this  paragraph  (j),  but  rules 
or  principles  designed  to  assure 
production  of  credible  evidence  and  to 
subject  testimony  to  cross-examination 
shall  be  applied  by  the  administrative 
law  judge  wherever  reasonably 
necessary.  The  administrative  law  judge 
may  exclude  irrelevant,  immaterial,  or 
unduly  repetitious  evidence.  All 
documents  and  other  evidence  offered 
or  taken  for  the  record  shall  be  open  to 
examination  by  the  parties,  and 
opportunity  shall  be  given  to  refute  facts 
and  arguments  advanced  on  either  side 
of  the  issues.  A  transcript  shall  be  made 
of  the  oral  evidence  except  to  the  extent 
the  substance  thereof  is  stipulated  for 
the  record.  All  decisions  shall  be  based 
upon  the  hearing  record. 
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(4)  The  costs  and  expenses  for  the 
conduct  of  a  hearing  shall  be  allocated 
as  follows: 

(i)  Employees  of  the  Board  shall,  upon 
the  request  of  the  administrative  law 
judge,  be  made  available  to  participate 
in  the  hearing  and  shall  be  on  official 
duty  status  for  this  purpose.  They  shall 
not  receive  witness  fees. 

(ii)  Employees  of  other  Federal 
agencies  called  to  testily  at  a  hearing,  at 
the  request  of  the  administrative  law 
judge  and  with  the  approval  of  the 
employing  agency,  shall  be  on  official 
duty  status  during  any  absence  from 
normal  duties  caused  by  their 
testimony,  and  shall  not  receive  witness 
fiees. 

(iii)  The  fees  and  expenses  of  other 
persons  called  to  testify  at  a  hearing 
shall  be  paid  by  the  party  requesting 
their  appearance. 

(iv)  The  administrative  law  judge  may 
require  the  Board  to  pay  travel  expenses 
necessary  for  the  complainant  to  attend 
the  hearing. 

(v)  The  Board  shall  pay  the  required 
expenses  and  charges  for  the 
administrative  law  judge  and  court 
reporter. 

(vi)  AU  other  expenses  shall  be  paid 
by  the  parties  incurring  them. 

(5)  Tne  administrative  law  judge  shall 
submit  in  writing  recommended 
findings  of  fact,  conclusions  of  law,  and 
remedies  to  the  complainant  and  the 
EEO  Programs  Director  within  30  days, 
after  the  receipt  of  the  hearing 
transcripts,  or  within  30  days  after  the 
conclusion  of  the  hearing  if  no 
transcripts  are  made.  This  time  limit 
may  be  extended  with  the  pOTmission  of 
the  EEO  Programs  Director. 

(6)  Within  15  calendar  days  after 
receipt  of  the  recommended  decision  of 
the  administrative  law  judge,  the 
complainant  may  file  exceptions  to  the 
recommended  decision  with  the  EEO 


Programs  Director.  On  behalf  of  the 
Bo^,  the  EEO  Programs  Director  may, 
within  15  calendar  days  after  receipt  of 
the  recommended  decision  of  the 
administrative  law  judge,  take  exception 
to  the  recommended  decision  of  the 
administrative  law  judge  and  shall 
notify  the  complainant  in  writing  of  the 
Board's  exception.  Thereafter,  the 
complainant  shall  have  10  calendar 
days  to  file  reply  exceptions  with  the 
EEO  Programs  Director.  The  EEO 
Programs  Director  shall  retain  copies  of 
the  exceptions  and  repUes  to  the  Board's 
exception  for  consideration  by  the 
Board.  After  the  expiration  of  the  time 
to  reply,  the  recommended  decision 
shall  be  ripe  for  a  decision  under 
paragraph  (k)  of  this  section. 

(k)  Decision.  (1)  The  EEO  Programs 
Director  shall  notify  the  Board  of 
Governors  when  a  complaint  is  ripe  for 
decision  under  this  paragraph  (k).  At  the 
request  of  any  member  of  the  Board  of 
Govwnors  made  within  3  biisiness  days 
of  such  notice,  the  Board  of  Governors 
shall  make  the  decision  on  the 
complaint.  If  no  such  request  is  made, 
the  Administrative  Governor,  or  the 
Staff  Director  for  Management  if  he  or 
she  is  delegated  the  authority  to  do  so, 
shall  make  the  decision  on  the 
complaint.  The  decision  shall  be  made 
based  on  information  in  the 
investigative  record  and,  if  a  hearing  is 
held,  on  the  hearing  record.  The 
decision  shall  be  made  within  60  days 
of  the  receipt  by  the  EEO  Programs 
Director  of  the  notice  of  appeal  and 
investigative  record  pursuant  to 
paragraph  (h)(1)  of  this  section  or  60 
days  following  the  end  of  the  period  for 
filing  reply  exceptions  set  forUi  in 
paragraph  (j)(6)  of  this  section, 
whichever  is  applicable.  If  the  decision- 
maker under  this  paragraph  (k) 
determines  that  additional  information 


is  needed  from  any  party,  the  decision- 
maker shall  request  the  information  and 
provide  the  other  party  or  parties  an 
opportunity  to  respond  to  that 
information.  The  decision-maker  shall 
have  60  days  from  receipt  of  the 
additional  information  to  render  the 
decision  on  the  appeal.  The  decision- 
maker shall  transmit  the  decision  by 
letter  to  all  parties.  The  decision  shall 
set  forth  the  findings,  any  remedial 
actions  required,  and  the  reasons  for  the 
decision.  If  the  decision  is  based  on  a 
hearing  record,  the  decision-maker  shall 
consider  the  recommended  decision  of 
the  administrative  law  judge  and  render 
a  final  decision  based  on  the  entire 
record.  The  decision-maker  may  also 
remand  the  hearing  record  to  the 
administrative  law  judge  for  a  fuller 
development  of  the  record. 

(2)  The  Board  shall  take  any  action 
required  tmder  the  terms  of  the  decision 
promptly.  The  decision-maker  may 
require  periodic  compliance  reports  • 
specifying: 

(i)  The  manner  in  which  compliance 
with  the  provisions  of  the  decision  has 
been  achieved; 

(ii)  The  reasons  any  action  required 
by  the  final  Board  decision  has  not  been 
taken;  and 

(iii)  The  steps  being  taken  to  ensiu« 
fiill  compliance. 

(3)  The  decision-maker  may  retain 
responsibihty  for  resolving  disputes  that 
arise  between  parties  over  interpretation 
of  the  final  Board  decision,  or  for 
specific  adjudicatory  decisions  arising 
out  of  implementation. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  January  9,  2001. 
JennifBr  J.  lohnson. 
Secretary  of  the  Board. 
[FR  Doc.  01-1073  Filed  1-24-01;  8:45  am] 
aujNO  cooe  62io-«i-r 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  36, 54, 61, 64, 65,  and  69 

[CC  Docket  Nos.  96-45, 98-77, 98-166,  and 
00-256;  FCC  00-448] 

Multi-Association  Group  (MAG)  Plan 
for  Regulation  of  Interstate  Services  of 
Non-Price  Cap  Incumbent  Local 
Exchange  Carriers  and  Interexchange 
Carriers 

AQENCY:  Federal  Communications 

Commission. 

ACTION:  Notice  of  proposed  rule. 

summary:  In  this  dociiment,  the 
Commission  seeks  comment  on  a 
petition  for  rulemaking  submitted  by  the 
Multi- Association  Group  (MAG).  The 
Petition  sets  forth  an  interstate  access 
reform  and  universal  service  supported 
{»t)posal  for  incumbent  local  exchange 
carriers  subject  to  rate-of-retum 
regulation.  "The  MAG  offers  its  plan  as 
a  comprehensive  solution  to  regulatory 
issues  facing  non-price  cap  carriers. 
DATES:  Comments  are  due  on  or  before 
February  26,  2001.  Reply  comments  are 
due  on  or  before  March  12,  2001. 
Written  comments  by  the  public  on  the 
proposed  and/or  modified  information 
collections  discussed  in  this  Further 
Notice  of  Proposed  Rulemaking  are  due 
on  or  before  February  26,  2001.  Written 
comments  must  be  submitted  by  the 
Office  of  Management  and  Budget 
(0MB)  on  the  proposed  and/or  modified 
information  collections  on  or  before 
March  26,  2001: 

ADDRESSES:  All  filings  must  be  sent  to 
the  Commission's  Secretary,  Magalie 
Roman  Salas,  Office  of  the  Secretary, 
Federal  Communications  Commission, 


445  12th  Street,  SW.,  Washington,  DC 
20554.  In  addition  to  filing  comments 
with  the  Secretary,  a  copy  of  any 
comments  on  the  information 
collection(s)  contained  herein  should  be 
submitted  to  Judy  Boley,  Federal 
Communications  Commission,  Room  1- 
C804,  445  12th  Street,  SW,  Washington, 
DC  20554,  or  via  the  Internet  to 
jboley@fcc.gov  and  to  Edward  C. 
Springer,  OMB  Desk  Officer,  10236 
NEOB,  725  17th  Street,  NW., 
Washington,  E)C  20503,  or  via  the 
Internet  to  vhuth@omb.eop.gov.  Parties 
who  choose  to  file  by  paper  should  also 
submit  their  comments  on  diskette. 
These  diskettes  should  be  submitted  to 
Wanda  Haris,  Competitive  Pricing 
Division,  Common  Carrier  Bureau, 
Federal  Conununications  Commission, 
445  Twelfth  Street,  S.W.,  Room  5-A452, 
Washington,  DC  20554.  Parties  Who 
choose  to  file  by  paper  and  conmient  on 
the  universal  service  aspect  of  the  MAG 
plan  should  also  submit  one  paper  copy 
of  the  conunents  to  Sheryl  Todd, 
Accoimting  Policy  Division,  Common 
Carrier  Bureau,  Federal 
Conmiunications  Conunission,  445 
Twelfth  Street,  S.W.,  Room  5-B540. 
Washington,  DC  20554.  In  addition, 
commenters  must  send  diskette  copies 
to  the  Conmiission's  copy  contractor. 
International  Transcription  Services, 
Inc.,  1231  20th  Street,  N.W., 
Washington,  D.C.  20037. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Scher,  Attorney,  Common 
Carrier  Bureau,  Accounting  Policy 
Division,  (202)  418-7400. 
SUPPLEMENTARY  INFORMATKM:  This  is  a 
sununary  of  the  Commission's  Notice  of 
Proposed  Rulemaking  (NPRM)  in  CC 
Docket  Nos.  96-45,  98-77,  98-166,  and 
00-256  released  on  January  5,  2001.  The 
full  text  of  this  dociunent  is  available  for 
public  inspection  during  regular 
business  hours  in  the  FCC  Reference 
Center,  Room  CY-A25  7 .  445  Twelfth 
Street,  S.W.,  Washington,  DC,  20554. 

This  NPRM  contains  proposed 
information  collection(s)  subject  to  the 
Paperwork  Reduction  Act  of  1995 


(PRA).  It  has  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  under  the  PRA.  OMB, 
the  general  public,  and  other  Federal 
agencies  are  invited  to  comment  on  the 
proposed  information  collections 
contained  in  this  proceeding. 

Paperwork  Reduction  Act 

The  NPRM  contains  a  proposed 
information  collection.  The 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burdens, 
invites  the  general  public  and  OMB  to 
comment  on  the  information 
collection(s)  contained  in  this  NPRM,  as 
required  by  the  PRA,  Public  Law  104- 
13.  Public  and  agency  comments  on  the 
proposed  and/or  modified  information 
collections  discussed  in  this  Notice  of 
Proposed  Rulemaking  are  due  on  or 
before  February  26,  2001.  Written 
comments  must  be  submitted  by  the 
Office  of  Management  and  Budget 
(OMB)  on  the  proposed  and/or  modified 
information  collections  on  or  before 
March  26,  2001. 

Comments  should  address:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology, 

OMB  Control  Number:  None. 

Title:  Multi-Association  Group  (MAG) 
Plan  for  Regulation  of  Interstate  Services 
of  Non-Price  Cap  Inciunbent  Local 
Exchange  Carriers  and  Interexchange 
Carriers. 

Form  No.  :W A. 

Type  of  Review:  Proposed  New 
collections. 

Respondents:  Business  or  other  for- 
profit. 


Title 


No.  of 
respondents 


Est.  time  per 
response 


Total  annual 
burden 


Tariff  Filing 

2l|Annual  Data  Filings: 

a.  Special  Access  Rate  Reporting  

b.  Filing  tt>e  Effective  Per  Line  Support  and  a  Geographic  Description  And  Map 
Periodic  Data  Filings: 


65 

64 
150f 


130 

64 
2502 
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'Based  on  the  number  of  study  areas. 
Total  Annual  Burden:  4376. 
Cost  to  Respondents:  $0. 


Title 

No.  of 
respondents 

Est.  time  per 
response 

Total  annual 
burden 

a.  Reporting  o<  Mergers  &  Acquisitions  

20 

4 

80 
20 

leoo 

80 

b.  Filing  of  Low-end  Adjustments  With  NECA  

Needs  and  Uses:  The  Commission  is 
seeking  comment  on  a  proposal  ftled  by 
a  Multi-Association  Group  (MAG).  The 
MAG  plan  proposes  to  reform  the 
interstate  access  charge  structure  for 
non-price  cap  carriers,  to  establish 
explicit  interstate  access  imiversal 
service  support  for  non-price  cap 
carriers  that  will  be  sustainable  in  an 
increasingly  competitive  marketplace, 
and  to  require  interexchange  carriers  to 
offer  their  services  that  are  available  in 
other  areas  in  the  non-price  cap  carriers' 
service  areas.  Affected  carriers  may  be 
required  to  file  tariffs  and  to  make 
periodic  and  annual  data  filings.  The 
information  will  be  used  to  determine 
compliance  with  Commission  rules  and 
eligibility  for  interstate  access  universal 
service  support. 

Synopsis  of  NPRM 
I.  Introfhiction 

1.  In  this  NPRM,  we  seek  comment  on 
a  Petition  for  Rulemaking  submitted  by 
the  MAG.  The  Petition  sets  forth  an 
interstate  access  reform  and  universal 
service  support  proposal  for  inciunbent 
local  exchange  carriers  (LECs)  subject  to 
rate-of-retum  regulation  (rate-of-retum 
or  non-price  cap  carriers).  It  is  designed 
to  be  implemented  over  a  five-year 
period  beginning  on  JiUy  1,  2001. 

2.  The  MAG  offers  its  plan  as  a 
comprehensive  solution  to  regulatory 
issues  facing  non-price  cap  carriers,  and 
asks  that  the  Commission  adopt  the  plan 
without  modification  as  an  integrated 
package.  The  MAG  plan  is  modeled  in 
some  respects  on  the  CALLS  plan 
adopted  for  price  cap  carriers.  The  MAG 
plan  would  increase  the  recovery  of 
common  line  costs  through  flat,  non- 
traffic  sensitive  charges.  For  carriers  that 
elect  a  transition  to  a  new  form  of 
incentive-based  regulation,  it  provides 
for  reduced  per-minute  access  rates,  and 
a  new,  explicit  interstate  access 
universal  service  subsidy  to  make  up  for 
any  shortfall  in  carriers'  revenues.  TTie 
MAG  plan  also  proposes  to  eliminate 
the  current  funding  caps  on  high-cost 
loop  support  for  nu-al  carriers.  The 
MAG  believes  its  plan  would  have  many 
benefits,  including  a  more  efficient 
access  rate  structure,  more  explicit 
universal  service  support,  and  new 
incentives  for  carriers  to  increase 


efficiency  and  invest  in  new 
technologies. 

3.  The  specifics  of  the  MAG  plan  are 
set  forth  in  the  Petition,  in  particular 
Exhibits  1  (Detailed  Description)  and  3 
(Proposed  Rides). 

n.  Issues  for  Cominent 

4.  The  MAG  offers  its  plan  as  a 
comprehensive  solution  to  regulatory 
issues  facing  non-price  cap  carriers,  and 
asks  that  the  Commission  adopt  the  plan 
without  modification  as  an  integrated 
package.  We  seek  conunent  on  whether 
we  should  adopt  the  MAG  plan  in  its 
entirety,  as  requested  by  the  MAG 
members.  We  also  seek  comment  on 
whether,  in  the  event  that  we  do  not 
adopt  the  MAG  plan  in  its  entirety, 
there  are  specific  aspects  of  the  proposal 
that  we  should  adopt  or  incorporate  into 
any  of  our  captioned  proceedings.  In 
addition,  we  seek  comment  on  the 
impact,  if  any,  of  the  MAG  plan  on  other 
pending  proceedings  before  the 
Commission.  We  also  seek  comment  on 
the  process  through  which  the 
Commission  should  evaluate  the  MAG 
plan.  In  particular,  we  ask  how  we  may 
best  address  the  concerns  that  may  be 
raised  by  parties  who  are  not  members 
of  the  MAG. 

5.  We  invite  interested  parties  from  all 
industry  segments,  including 
competitive  LECs,  DCCs,  and  wireless 
providers,  as  well  as  consumer  groups 
and  state  commissions,  to  submit 
comments  on  the  MAG  plan.  Parties 
should  comment  on  the  public  policy 
implications  of  the  MAG  plan  and/or 
particular  aspects  of  the  plan,  including 
its  potential  effects  on  the  competition 
and  universal  service  goals  of  the  1996 
Act,  and  whether  and  how  it  would 
promote  consumer  welfare.  What  woiUd 
the  net  impact  of  the  MAG  proposal  be 
on  non-price  cap  carrier  revenues? 
Parties  also  should  address  how  small 
business  entities,  including  small 
incumbent  LECs  and  new  entrants,  will 
be  affected  by  the  MAG  plan.  We  briefly 
discuss  several  of  the  major  issues 
raised  by  the  MAG  plan  diat  we 
encourage  interested  parties  specifically 
to  address  in  their  comments. 

6.  Access  Rate  Structure.  We  seek 
comment  on  the  access  rate  structure 
aspects  of  the  MAG  plan.  Are  the 
proposed  reforms,  which  in  some 


respects  are  modeled  on  the  CALLS 
plan  adopted  for  price  cap  carriers, 
appropriate  for  non-price  cap  carriers? 
Are  they  likely  to  achieve  the 
competitive  and  consumer  benefits 
anticipated  by  the  MAG  members?  Is 
continued  maintenance  of  lower  SLC 
caps  for  non-price  cap  carriers  than  for 
price  cap  carriers  consistent  with 
section  254  of  the  1996  Act?  Is  a  two- 
path  scheme  necessary  to  accommodate 
diversity  among  non-price  cap  carriers? 
Would  the  potential  regidatory 
complexity  of  this  two-tiered  approach 
have  practical  or  administrative 
consequences?  Would  the  MAG  plan 
benefit  all  non-price  cap  carriers, 
regardless  of  size  and/or  operating 
conditions?  Are  larger  carriers  with 
relatively  low  costs  more  likely  than 
small  carriers  to  elect  Path  A?  If  so, 
would  the  result  be  inflation  of  Path  B 
access  rates?  What  are  the 
characteristics  of  companies  that  are 
likely  to  elect  Path  B?  Is  it  appropriate 
as  a  legal  or  policy  matter  to  restrict 
RAS  to  Path  A  carriers?  Would  it  be 
appropriate  to  close  out  our  rate-of- 
retum  proceeding  and  keep  the  rate  of 
retiUTi  at  its  current  level  of  11.25 
percent  for  Path  B  carriers?  We  invite 
parties  to  comment  on  these  and  any 
other  issues  related  to  the  MAG  plan's 
proposed  reform  of  the  interstate  access 
rate  structure  for  non-price  cap  carriers. 
7.  Universal  Service  Support.  Unlike 
the  CALLS  plan,  the  MAG  plan  does  not 
estimate  the  amount  of  implicit  support 
in  access  rates,  or  place  a  ceiling  on  the 
proposed  new  access  subsidy,  RAS.  Is  it 
appropriate  to  cap  interstate  access 
support  for  price  cap  carriers  but  not  for 
non-price  cap  carriers?  To  what  extent 
is  RAS  likely  to  increase  the  size  of  the 
universal  service  fund,  and  how  will 
RAS  support  levels  change  over  time? 
What  impact  will  such  increases  have 
on  consumers?  Is  the  increase  likely  to 
be  offset  by  decreases  in  access  rates 
and  charges  residting  from 
implementation  of  the  MAG  plan? 
Should  RAS  be  available  to  support 
special  access  services,  which  have  not 
been  defined  as  supported  services  by 
the  Commission?  If  the  Commission 
creates  RAS  as  a  residual  support 
mechanism,  should  LTS  be  retained  as 
a  separate  interstate  access  subsidy? 
Should  we  adopt  a  provision  similar  to 
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that  included  in  the  CALLS  Order  for 
recovery  of  luiiversal  service 
contributions  through  a  separate  rate 
element  or  line  item? 

8.  Incentive-Based  Regulation.  Would 
the  MAG  incentive-based  approach 
create  appropriate  economic  incentives 
for  operating  efficiency  and  investment? 
Is  it  likely  to  encourage  long  term 
investment?  Is  it  likely  to  encourage 
investment  in  high-spieed  infrastructvue? 
Is  the  proposed  ability  of  carriers  to  fix 
or  adjust  RPL  at  any  time  likely  to 
reinforce  "liunpy"  investment  patterns 
(significant  investment  in  a  single  year, 
rather  than  a  steady  flow  of  investment), 
and/or  encoiu-age  cost  inflation?  How 
would  consumers  benefit  from  any  of 
the  efficiency  gains  that  incentive-based 
regtilation  is  expected  to  produce? 

9.  Id  addition,  to  what  extent  is  the 
MAG  incentive-based  approach  likely  to 
increase  non-price  cap  carrier  revenues? 
Does  an  inflation  factor  equal  to  the 
GDP  Price  Index  accurately  reflect 
changes  in  costs  per  line  experienced  by 
the  carriers  that  can  be  expected  to 
select  Path  A?  Should  an  X-factor  or 
consumer  productivity  dividend  be 
included  in  RPL?  Is  a  low-end 
adjustment  necessary  where  carriers 
retain  the  option  to  remain  under  rate- 
of-retum  regulation,  and  at  what  level 
should  it  be  set?  How  woidd  the 
Commission  evaluate  the  validity  of 
low-end  adjustment  showings  if  carriers 
are  no  longer  required  to  report  cost 
data  annually?  What  are  the  costs  and 
benefits  of  permitting  carriers  to  elect  on 
a  study  area  basis  when  to  convert  to 
incentive-based  regulation  and  whether 
to  continue  pooling?  Is  the  five-year 
transition  period  proposed  by  the  MAG 
an  appropriate  transition  period  to 
incentive-based  regulation?  We  invite 
commenters  to  address  these  issues  and 
any  others  when  discussing  the 
incentive-based  regiilation  proposals  in 
the  MAG  plan. 

10.  Advanced  Services.  One  goal  of 
the  MAG  plan  is  to  promote  the 
deployment  of  advanced  services  to 
nual  areas,  a  goal  shared  by  the 
Commission.  We  seek  comment  on  the 
validity  of  the  MAG's  premise  that 
universal  service  funding  caps  and 
regulatory  uncertainty  have  diminished 
non-price  cap  carriers'  incentives  to 
invest  in  new  technologies.  Does  the 
MAG  plan  represent  the  best  means  of 
promoting  the  deployment  of  advanced 
services  in  rural  areas,  or  are  there 
alternative  means  that  would  better 
accomplish  this  goal?  Does  the  MAG 
plan  require  the  use  of  universal  service 
funding  to  support  advanced  services  or 
infi^structiue  capable  of  providing 
advanced  services? 


11.  Mergers  and  Acquisitions.  Is 
elimination  of  the  all-or-nothing  rule,  as 
proposed  in  the  MAG  plan,  warranted? 
Cost  shifting  concerns  prompted  the 
Commission  to  adopt  the  rule  in  1993; 
do  these  concerns  remain  valid  today? 
Likewise,  is  the  proposed  elimination  of 
the  fi«eze  of  study  areas  for  non-price 
cap  carriers  warranted?  Does  the  MAG 
plan  adequately  address  gaming 
concerns  that  would  arise  if  §  54.305  of 
the  Commission's  rules  were 
eliminated?  Are  there  alternative  ways 
to  address  the  luderlying  concerns 
raised  by  the  MAG  that  limits  on 
universal  service  support  discourage 
non-price  cap  carriers  in  rural  areas 
bom  acquiring  and  upgrading  telephone 
exchanges?  We  invite  the  Joint  Board  to 
comment  on  the  imiversal  service 
implications  of  these  MAG  proposals. 

12.  Geographic  Rate  Averaging  and 
Rate  Integration.  We  seek  comment  on 
the  proposed  pricing  rules  in  the  MAG 
plan  that  would  be  applicable  to  DCCs. 
Among  other  things,  we  invite  parties  to 
address  whether  all  IXC  minimum 
monthly  charges  should  be  prohibited, 
or  whether  IXCs  should  only  be 
required  to  offer  at  least  one  calling  plan 
without  such  charges.  In  addition,  how 
would  the  Commission  enstue  that  DCCs 
comply  with  the  MAG's  proposed 
requirements,  given  the  fact  that  the 
Commission  does  not  regiilate  the  rates 
of  DCCs? 

m.  Procedural  Issues 

A.  Ex  Parte  Presentations 

13.  This  is  a  permit  but  disclose 
rulemaking  proceeding.  Ex  parte 
presentations  are  permitted,  except 
diuing  the  Sunshine  Agenda  period, 
provided  that  they  are  disclosed  as 
provided  in  the  Commission's  ndes. 

B.  Initial  Regulatory  Flexibility  Act 

14.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA),  the  Commission 
has  prepared  this  Initial  Regulatory 
Flexibility  Analysis  (IRFA>  of  the 
possible  significant  economic  impact  on 
small  entities  by  the  proposals  in  this 
NPRM.  Written  public  comments  are 
requested  on  the  IRFA.  These  comments 
must  be  filed  in  accordance  with  the 
same  filing  deadlines  as  comments  on 
the  rest  of  this  NPRM,  and  should  have 
a  separate  and  distinct  heading 
designating  them  as  responses  to  the 
IRFA.  The  Commission  will  send  a  copy 
of  the  NPRM,  including  this  IRFA,  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  (SBAl^in 
accordance  with  the  RFA.  In  addition, 
the  NPRM  and  IRFA  (or  summaries 
thereof)  will  be  published  in  the  Federal 
Register. 


1 .  Need  for,  and  Objectives  of,  the 
Proposed  Rtdes 

15.  The  Commission  has  initiated  this 
proceeding  to  consider  interstate  access 
charge  and  universal  service  reforms  for 
rate-of-retum  carriers  proposed  by  the  . 
MAG.  The  MAG  plan  would  raise  SLCs 
for  all  rate-of-retum  carriers  to  the  price 
cap  carriers'  SLC  caps  and  permit 
deaveraging  of  the  SLCs.  The  plan 
would  also  extend  the  Lifeline  program 
to  cover  the  increased  SLCs  and 
eliminate  the  cap  on  high  cost  loop 
support  and  the  corporate  operations 
expense  limitation.  In  other  respects, 
the  plan  would  permit  rate-of-retum 
carriers  to  continue  under  the  ciurent 
access  charge  and  universal  service 
regtdatory  regimes,  or  elect  the 
alternatives  available  in  the  MAG  plan. 
The  MAG  plan  would  also  require  DCCs 
to  pass  through  to  customers  savings 
realized  frtim  reduced  access  rates  and 
to  offer  the  same  optional  calling  plans 
to  rural  and  urban  customers  alike. 

16.  Rate-of-retum  carriers  electing  the 
alternative  regulatory  approach 
proposed  by  the  MAG  plan  would 
conunence  a  five-year  transition  plan  for 
interstate  access  charges  and  universal 
service  funding.  The  MAG  plan  would, 
for  example:  establish  an  "incentive" 
method  for  compensating  NECA  pool 
members  electing  the  incentive 
approach  based  on  inflation-adjusted, 
revenue  per  line  amoimts;  reduce  per 
minute  access  charges  to  $0,016; 
establish  low-end  earnings  levels; 
consolidate  the  two  NECA  pools  into 
one  pool;  provide  for  certain  pricing 
flexibility  if  a  non-price  cap  carrier 
elects  to  remove  one  or  more  study  areas 
from  the  NECA  pool;  and  make  certain 
of  the  options,  including  participation 
in  the  NECA  pool,  available  on  a  study- 
area  basis.  The  plan  also  establishes 
procedures  for  introducing  new  services 
and  for  the  treatment  of  mergers  and 
acquisitions.  The  plan  would  also 
establish  an  additional,  explicit 
imiversal  service  subsidy  for  non-price 
cap  carriers  electing  the  incentive 
approach  of  the  MAG  plan  (known  as 
rate  averaging  support),  make  universal 
service  support  pajmients  portable,  and 
permit  carriers  to  deaverage  the 
universal  service  support  into  three 
zones  per  wire  center.  SetUements  with 
non-price  cap  carriers  would  be  handled 
by  NECA  whether  a  carrier  elected  to 
convert  to  incentive-based  regulation 
under  Path  A  of  the  MAG  plan  or 
remain  under  rate-of-retum  regulation. 
A  rate-of-retum  carrier  could  elect  to 
tariff  its  offerings  for  one  or  more  study 
areas  itself,  which  would  give  it 
additional  pricing  flexibility,  but  would 
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require  it  to  forgo  any  rate  averaging 
support. 

2.  Legal  Basis 

17.  This  rulemaking  action  is 
supported  by  sections  4(i),  4(j),  201-205, 
254,  and  403  of  the  Conununications 
Act  of  1934,  as  amended. 

3.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
NPRM  Will  Apply 

18.  The  RFA  directs  agencies  to 
provide  a  description  of,  and,  where 
feasible,  an  estimate  of  the  niunber  of 
small  entities  that  may  be  affected  by 
the  proposed  rules,  if  adopted.  The  RFA 
generally  defines  "small  entity"  as 
having  the  same  meaning  as  the  term 
"small  business,"  "small  organization." 
and  "small  governmental  jiuisdiction." 
In  addition,  the  term  "small  business" 
has  the  same  meaning  as  the  term 
"small  business  concern"  under  the 
Small  Business  Act,  imless  the 
Commission  has  developed  one  or  more 
definitions  that  are  appropriate  to  its 
activities.  Under  the  Small  Business 
Act,  a  "small  business  concern"  is  one 
that:  (1)  Is  independently  owned  and 
operated;  (2)  is  not  dominant  in  its  field 
of  operation;  and  (3)  meets  any 
additional  criteria  established  by  the 
SBA. 

19.  We  have  included  small 
incumbent  carriers  in  this  RFA  analysis. 
As  noted,  a  "small  business"  under  the 
RFA  is  one  that,  inter  alia,  meets  the 
pertinent  small  business  size  standard 
(e.g.,  a  telephone  communications 
business  having  1,500  or  fewer 
employees),  and  "is  not  dominant  in  its 
field  of  operation."  The  SBA's  Office  of 
Advocacy  contends  that,  for  RFA 
purposes,  small  incumbent  carriers  are 
not  dominant  in  their  field  of  operation 
because  any  such  dominance  is  not 
"national"  in  scope.  We  have  therefore 
included  small  incumbent  carriers  in 
this  RFA  analysis,  although  we 
emphasize  that  this  RFA  action  has  no 
efiect  on  the  Commission's  analyses  and 
determinations  in  other,  non-RFA 
contexts. 

20.  Local  Exchange  Carriers.  Neither 
the  Commission  nor  the  SBA  has 
developed  a  definition  for  small 
providers  of  local  exchange  services. 
The  closest  applicable  definition  under 
the  SBA  rules  is  for  telephone 
commimications  companies  other  than 
radiotelephone  (wireless)  companies. 
According  to  the  most  recent 
Telecommunications  Industry  Revenue 
data,  1,348  incumbent  carriers  reported 
that  they  were  engaged  in  the  provision 
of  local  exchange  services.  We  do  not 
have  data  specifying  the  number  of 
these  carriers  that  are  either  dominant 


in  their  field  of  operations,  are  not 
independently  owned  and  operated,  or 
have  more  than  1,500  employees,  and 
thus  are  imable  at  this  time  to  estimate 
with  greater  precision  the  nmnber  of 
local  exchange  carriers  that  woidd 
quedify  as  small  business  concerns 
under  the  SBA's  definition.  Of  this 
number,  13  entities  are  price  cap 
carriers  that  would  not  be  subject  to  the 
rules,  if  adopted.  Consequently,  we 
estimate  that  fewer  than  1,335  providers 
of  local  exchange  service  are  small 
entities  or  small  incumbent  local 
exchange  carriers  that  may  be  affected 
by  the  proposed  riiles. 

21.  Competitive  Local  Exchange 
Carriers.  Neither  the  Commission  nor 
the  SBA  has  developed  a  definition  of 
small  providers  of  local  exchange 
service.  The  closest  applicable 
definition  luider  SBA  rules  is  for 
telephone  communications  companies 
other  than  radiotelephone  (wireless) 
companies.  The  most  reliable  source  of 
information  regarding  the  nimiber  of 
competitive  LECs  nationwide  of  which 
the  Commission  is  aware  appears  to  be 
the  data  that  the  Commission  collects 
annually  in  connection  with  the 
Telecommunications  Relay  Service 
(TRS).  According  to  the  Commission's 
most  recent  data,  129  companies 
reported  that  they  were  engaged  in  the 
provision  of  either  competitive  access 
provider  services  or  competitive  LEG 
services.  The  Commission  does  not  have 
data  specifying  the  number  of  these 
carriers  that  are  either  dominant  in  their 
field  of  operations,  are  not 
independently  owned  and  operated,  or 
have  more  than  1,500  employees,  and 
thus  is  unable  at  this  time  to  estimate 
with  greater  precision  the  number  of 
competitive  LECs  that  would  qualify  as 
small  business  concerns  undw  the 
SBA's  definition.  Consequently,  the 
Commission  estimates  that  fewer  than 
129  providers  of  local  exchange  service 
are  small  entities  or  small  competitive 
LECs  that  may  be  affected  by  these 
proposals. 

22.  Interexchange  Carriers.  Neither 
the  Commission  nor  the  SBA  has 
developed  a  definition  of  small  entities 
specifically  applicable  to  providers  of 
interexchange  services.  The  closest 
apphcable  definition  imder  the  SBA 
rules  is  for  telephone  commimications 
companies  other  than  radiotelephone 
(wireless)  companies.  According  to  the 
most  recent  Carrier  Locator  data,  738 
carriers  reported  that  their  primary 
telecommunications  service  activity  was 
the  provision  of  interexchange  services. 
We  do  not  have  data  specifying  the 
number  of  these  carriers  that  are  not 
independently  owned  and  operated  or 
have  more  than  1,500  employees,  and 


thus  are  unable  at  this  time  to  estimate 
with  greater  precision  the  number  of 
IXCs  that  would  qualify  as  small 
business  concerns  imder  the  SBA's 
definition.  Consequently,  we  estimate 
that  there  are  less  than  738  small  entity 
DCCs  that  may  be  affected  by  the 
proposed  rules. 

4.  Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

23.  The  MAG  plan  is  a  proposal 
submitted  by  four  associations 
representing  rate-of-retum  carriers. 
Under  the  MAG  proposal,  all  rate-of- 
retiuu  LECs  would  be  required  to 
modify  their  access  tariffs  to  comply 
with  the  new  SLC  caps,  which  may  be 
deaveraged.  Rate-of-retiun  LECs 
selecting  Path  A  must  adjust  their  traffic 
sensitive  rates  (carrier  common  line, 
local  switching,  transport,  and  transport 
interconnection  charge)  to  comply  with 
the  composite  access  rate  or  CAR  target. 
Rate-of-retiuTi  carriers  electing 
incentive-based  regulation  for  one  or 
more  study  areas  must  establish  revenue 
per  line  or  RPL  compensation  amoimts 
that  will  be  inflation-adjusted  annually, 
after  which  they  will  not  be  required  to 
file  cost  data  with  NECA.  The  MAG 
proposes  that  Path  A  carriers  with  study 
areas  participating  in  the  pool's 
switched  traffic  sensitive  tariff,  but  not 
in  the  special  access  tariff,  must  provide 
the  special  access  rates  of  those  study 
areas  to  NECA  by  March  1  prior  to  the 
annual  filing  to  support  NECA's 
calculation  of  pool  transport  rates.  The 
MAG  plan  also  proposes  that  rate-of- 
retum  carriers  choosing  to  deaverage 
their  luiiversal  service  support  file  the 
effective  per-line  support  amount  for 
each  imiversal  service  zone  and  a 
geographic  description  and  map  of  each 
such  zone  with  the  Commission,  the 
relevant  state  regulatory  agency,  and 
USAC.  Rate-of-retum  carriers  would  be 
required  to  notify  the  Commission  and 
the  affected  state  regulatory  conunission 
before  incorporating  acquired  telephone 
exchanges  or  lines  into  existing  study 
areas,  rather  than  having  to  file  a  waiver 
to  do  so,  as  is  currently  required.  The 
MAG  plan  proposes  that  Path  A  carriers 
under  incentive-based  regulation  and 
participating  in  the  NECA  pool  be 
required  to  perform  a  twelve-month  cost 
study  of  the  acquired  lines  within 
eighteen  months  of  the  acquisition. 
Finally,  the  plan  would  permit  a  Path  A 
carrier  subject  to  incentive-based 
regidation  (whether  in  or  out  of  the 
NECA  pool)  to  file  a  cost  study  with 
NECA  seeking  a  low-end  adjustment  if 
its  earnings  fall  below  10.75  percent  (if 
five  or  fewer  study  areas  are  served)  or 
10.25  percent  (if  more  than  five  study 
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areas  are  served).  It  is  not  clear  whether, 
on  balance,  the  proposals  will  increase 
or  decrease  rate-of-retum  carriers' 
administrative  burdens. 

5.  Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Altematives  Considered 

24.  The  RFA  requires  an  agency  to 
describe  any  significant  altematives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  altematives  (among 
others):  (1)  'The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities;  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
under  the  rule  for  small  entities;  (3)  the 
use  of  performance,  rather  than  design, 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  smadl  entities. 

25.  The  proposals  in  the  MAG  plan 
could  have  varying  positive  or  negative 
impacts  on  rate-of-retum  carriers, 
including  any  such  small  carriers. 
Because  most  of  the  changes  are  actually 
elective  options,  a  small  entity  should 
be  able  to  assess  the  impacts  as  part  of 
its  decision-making  process.  The 
alternative  to  consideration  of  adopting 
the  MAG  proposal  at  this  time  would  be 
to  continue  in  effect  the  existing  access 
charge  and  universal  service  fund  rules 
applicable  to  these  small  carriers,  or 
adopting  a  portion,  or  a  modified 
version,  of  the  MAG  plan.  Public  ■ 
comments  are  welcomed  on 
modifications  of  the  MAG  proposal  that 
woidd  reduce  any  potential  impacts  on 
small  entities.  Specifically,  suggestions 
are  sought  on  different  compliance  or 
reporting  requirements  that  take  into 
accoimt  the  resoiuces  of  small  entities; 
clarification,  consolidation,  or 
simplification  of  compliance  and 
reporting  requirements  for  small  entities 
that  woidd  be  subject  to  the  rules;  and 
whether  waiver  or  forbearance  from  the 
rules  for  small  entities  is  feasible  or 
appropriate.  Comments  should  be 
supported  by  specific  economic 
analysis. 

6.  Federal  Rules  That  MayDupUcate. 
Overlap,  or  Conflict  With  the  Proposed 
Rules 

26.  None. 

IV.  Comment  Filing  Procedures 

27.  Pursuant  to  §§  1.415  and  1.419  of 
the  Commission's  rules,  interested 
parties  may  file  conunents  on  or  before 
February  26,  2001  and  reply  conunents 
on  or  before  March  12,  2001.  Comments 
may  be  filed  using  the  Commission's 


Electronic  Comment  Filing  System 
(ECFS)  or  by  filing  paper  copies. 

28.  Comments  filed  through  the  ECFS 
can  be  sent  as  an  electronic  file  via  the 
Internet  to  <http://www.fcc.gov/e-file/ 
ecfs.html>.  Generally,  only  one  copy  of 
an  electronic  submission  must  be  filed, 
ff  multiple  docket  or  rulemaking 
niunbers  appear  in  the  caption  of  this 
proceeding,  however,  commenters  must 
transmit  one  electronic  copy  of  the 
comments  to  each  docket  or  riilemaking 
number  referenced  in  the  caption.  In 
completing  the  transmittal  screen, 
commenters  should  include  their  full 
name.  Postal  Service  mailing  address, 
and  the  appUcable  docket  or  rulemaking 
number.  Parties  may  also  submit  an 
electronic  comment  by  Internet  e-mail. 
To  get  filing  instructions  for  e-mail 
comments,  commenters  should  send  an 
e-mail  to  ecfs@fcc.gov,  and  should 
include  the  following  words  in  the  body 
of  the  message,  "get  form  <youi  e-mail 
address>."  A  sample  form  and 
directions  will  be  sent  in  reply. 

29.  Parties  who  choose  to  file  by 
paper  must  file  an  original  and  four 
copies  of  each  filing.  If  more  than  one 
docket  or  rulemaking  number  appear  in 
the  caption  of  this  proceeding, 
commenters  must  submit  two  additional 
copies  for  each  additional  docket  or 
rulemaking  number.  All  filings  must  be 
sent  to  the  Commission's  Secretary, 
Magalie  Roman  Salas,  Office  of  the 
Secretary,  Federal  Commimications 
Commission,  445  12th  Street,  SW., 
Washington,  DC  20554. 

30.  Parties  who  choose  to  file  by 
paper  should  also  submit  their 
comments  on  diskette.  These  diskettes 
should  be  submitted  to:  Wanda  Harris, 
Competitive  Pricing  Division,  445  12th 
Street,  SW.,  Washington,  DC  20554. 
Such  a  submission  should  be  on  a  3.5- 
inch  diskette  formatted  in  an  IBM 
compatible  format  using  Word  or 
compatible  software.  The  diskette 
should  be  accompanied  by  a  cover  letter 
and  should  be  submitted  in  "read  only" 
mode.  The  diskette  should  be  clearly 
labeled  with  the  commenter's  name, 
proceeding  (including  the  docket 
number,  in  this  case  CC  Docket  No.  00- 
256,  type  of  pleading  (comment  or  reply 
conunent),  date  of  submission,  and  the 
name  of  the  electronic  file  on  the 
diskette.  The  label  should  also  include 
the  following  phrase  "Disk  Copy — Not 
an  Original."  Each  diskette  should 
contain  only  one  party's  pleadings, 
preferably  in  a  single  electronic  file.  In 
addition,  commenters  must  send 
diskette  copies  to  the  Commission's 
copy  contractor.  International 
Transcription  Service,  Inc.,  1231  20th 
Street,  NW.,  Washington,  DC  20037. 


31.  Parties  who  choose  to  file  by 
paper  and  comment  on  universal  service 
aspects  of  the  MAG  plan  also  should 
submit  one  paper  copy  of  the  comments 
to  Sheryl  Todd,  Accounting  Policy 
Division,  445  12th  Street,  SW.,  Room  5- 
B540,  Washington,  DC  20554. 

32.  Written  comments  by  the  public 
on  the  proposed  and/or  modified 
information  collections  are  due  on  or 
before  Febmary  26,  2001.  Written 
comments  must  be  submitted  by  the 
Office  of  Management  and  Budget 
(OMB)  on  the  proposed  and/ or  modified 
information  collections  on  or  before 
March  26,  2001.  In  addition  to  filing 
comments  with  the  Secretary,  a  copy  of 
any  comments  on  the  information 
collections  contained  herein  should  be 
submitted  to  Judy  Boley,  Federal 
Communications  Commission,  Room  1- 
C804,  445  12th  Street.  SW.,  Washington. 
DC  20554,  or  via  the  Internet  to 
jboley@fcc.gov  and  to  Edward  Springer, 
OMB  Desk  Officer,  10236  NEOB.  725— 
17th  Street,  NW.,  Washington,  DC 
20503. 

V.  Ordering  Clauses 

33.  Pursuant  to  the  authority 
contained  in  sections  4(i),  4(j),  201-205, 
254,  and  403  of  the  Communications 
Act  of  1934,  as  amended,  this  Notice  of 
Proposed  Rulemaking  is  adopted. 

34.  It  is  further  ordered  that  the 
Commission's  Consumer  Information 
Bureau,  Reference  Information  Center, 
shall  send  a  copy  of  this  Notice  of 
Proposed  Rulemaking,  including  the 
Initial  Regulatory  Flexibility  Analysis, 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

List  of  Subjects 

47  CFR  Part  36 

Communications  common  carriers. 
Reporting  and  recordkeeping 
requirements.  Telephone. 

47  CFR  Part  54 

Reporting  and  recordkeeping 
requirements,  Telecommunications. 
Telephone. 

47  CFR  Part  61 

Conmumications  common  carriers. 
Reporting  and  recordkeeping 
requirements,  Telephone. 

47  CFR  Part  64 

Communications  common  carriers. 
Reporting  and  recordkeeping 
requirements,  Teleconununications. 
Telephone. 

47  CFR  Part  65 

Communications  common  carriers. 
Reporting  and  recordkeeping 
requirements,  Telephone. 
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47  an  Part  69 

Communications  common  carriers, 
Reporting  and  recordkeeping 
requirements.  Telephone. 

Federal  Communications  Commission. 
Magalie  Roman  Salas, 

Secretary. 

Proposed  Rules 

For  the  reasons  set  forth  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
Parts  36,  54,  61,  64,  65,  and  69  as 
follows: 

PART  36-^URISOtCTIONAL 
SEPARATIONS  PROCEDURES; 
STANDARD  PROCEDURES  FOR 
SEPARATING 

TELECOMMUNICATIONS  PROPERTY 
COSTS,  REVENUES,  EXPENSES, 
TAXES  AND  RESERVES  FOR 
TELECOMMUNICATIONS  COMPANIES 

Subpart  F — Univeraal  Service  Fund 

1.  The  authority  citation  for  part  36 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  Sees.  151. 154(i)  and 
0),  205,  221(c),  254,  403  and  410. 

2.  In  §  36.601,  add  the  following 
sentence  to  the  end  of  paragraph  (c)  to 
read  as  follows: 

f36;601    General. 

•        *         •         *        * 

(c)  The  indexed  cap  on  the  Universal 
Service  Fund  as  described  in  this 
subsection  shall  no  longer  apply  as  of 
July  1,  2001.  The  Administrator  shall 
recalculate  the  Universal  Service  Fund 
without  such  cap  as  of  July  1,  2001. 

3.  In  $  36.621,  revise  paragraph  (a)(4) 
introductory  text  to  read  as  follows: 

136.621    Study  area  total  unsefMratad  loop 
coat 

(a)*  *  * 

(4)  Corporate  Operations  Expenses, 
Operating  Taxes  and  the  benefits  and 
rent  portions  of  operating  expenses,  as 
reported  in  §  36.611(e)  attributable  to 
investment  in  C&WF  Category  1.3  and 
COE  Category  4.13.  This  amoimt  i$ 
calculated  by  multiplying  the  total 
amount  of  these  expenses  and  taxes  by 
the  ratio  of  the  unseparated  gross 
exchange  plant  investment  in  C&WF 
Category  1.3  and  COE  Category  4.13,  as 
reported  in  36.611(a),  to  the  unseparated 
gross  telecommunications  plant 
investment,  as  reported  in  §  36.611(f). 
Total  Corporate  Operations  Expense,  for 
purposes  of  calculating  universal 
service  support  payments,  beginning 
July  1,  2001  shall  be  the  actual  average 
monthly  per-line  Corporate  Operations 
Expense. 


4.  In  §  36.622,  add  paragraphs  (d)  and 
(e)  to  read  as  follows:  - 

§  36.622    National  and  study  area  average 
unseparated  loop  costs. 

***** 

(d)  Beginning  July  1 .  2001 ,  the 
National  Average  Unseparated  Loop 
Cost  per  Working  Loop  shall  be 
calculated  pursuant  to  §  36.621  and 
§  36.622(a),  without  any  of  the  caps 
formerly  required  in  this  part. 

(e)  The  National  Exchange  Carrier 
Association  shall  calculate  support  for 
loop-related  costs  on  a  per-loop  basis  for 
study  areas  of  Path  A  LECs,  as  defined 
in  §  61.3  of  this  chapter,  that  elect  Path 
A  incentive  regulation  for  such  study 
areas  initially  by  adjusting  such  support 
as  calculated  for  each  such  study  area 
for  the  year  prior  to  such  election  to 
reflect  Uie  annual  percentage  change  in 
the  GDP  Price  Lidex  (GDP-PI).  the 
estimate  of  the  Chain-Type  Price  Index 
for  Gross  Domestic  Product  published 
by  the  United  States  Department  of 
Conunerce,  and  dividing  such  adjusted 
support  by  the  study  area's  nimiber  of 
loops  for  the  prior  year  reported 
pursuant  to  §  36.611.  After  election  of 
incentive  regulation  for  a  study  area,  a 
Path  A  LEC  may  provide  the 
Administrator  with  data  updated  to  the 
date  of  such  election,  and  the 
Administrator  will  adjust  support  for 
loop-related  costs  based  on  such  data 
coincident  with  its  time  schedule.  For 
each  year  subsequent  to  the  year  of 
election,  the  Administrator  shall 
calculate  per-line  support  for  loop- 
related  costs  annually  by  adjusting  the 
previous  year's  level  of  support  to 
reflect  the  annual  percentage  change  in 
the  GDP-PI.  The  Administrator  shall 
calculate  the  total  annual  support  for 
loop-related  costs  for  each  such  study 
area  under  incentive  regulation  by 
multiplying  the  adjusted  per-loop 
support  by  the  number  of  loops  in  that 
study  area  reported  pursuant  to 
§36.611. 

5.  The  definition  of  "Study  area"  in 
Part  36,  Appendix-Glossary,  is  revised 
to  read  as  follows: 
***** 

Study  area.  Study  area  boundaries 
shall  be  frozen  as  they  are  on  November 
15, 1984,  except  that  Path  A. LECs  and 
Path  B  LECs.  as  defined  in  §  61.3,  may 
alter  study  area  boundaries  when  they 
acquire  exchanges  or  lines  fit>m  another 
telephone  company,  including  a 
company  subject  to  price  cap  regulation, 
so  long  as  they  notify  the  Common 
Carrier  Bureau  and  Uie  affected  state 
regulatory  commission  or  commissions 
of  their  intent  to  do  so  30  days  before 
the  completion  of  such  transaction.  In 
such  transaction  with  a  Path  A  LEC  or 


Path  B  LEC,  the  study  area  boundaries 
of  a  company  subject  to  price  cap 
regulation  shall  be  adjusted  accordingly. 


PART  54— UNIVERSAL  SERVICE 

Subpart  A — General  Information 

6.  In  §  54.5,  add  the  following 
definitions  in  alphabetical  order  to  read 
as  follows: 

S  54.5    Terms  and  definitlona. 

***** 

Path  A  incentive  regulation.  "Path  A 
incentive  regulation"  is  the  form  of 
regulation  established  in  §  61.62  of  this 
chapter. 

Path  A  LEC.  A  "Path  A  LEC"  is  an 
ILEC  as  defined  in  §  61.3  of  this  chapter. 

Subpart  D — Univeraal  Service  Support 
for  High  Cost  Areas 

7.  Add  a  new  paragraph  (g)  to  §  54.301 
to  read  as  follows: 

§54.301    Local  switching  support. 

•        *        *        *        * 

(g)  The  Administrator  shall  calculate 
local  switching  support  on  a  per-line 
basis  for  study  areas  of  Path  A  LECs  that 
elect  Path  A  incentive  regulation  for 
such  study  areas  initially  by  adjusting 
the  local  switching  support  for  each 
such  study  area  for  the  year  prior  to 
such  election  to  reflect  the  annual 
percentage  change  in  the  Department  of 
Commerce's  Gross  Domestic  Product — 
Chained  Price  Index  (GDP-PI)  and  by 
dividing  such  adjusted  support  by  its 
number  of  working  loops  for  the  prior 
year.  After  election  of  incentive 
regulation  for  a  study  area,  a  Path  A  LEC 
may  provide  the  Administrator  with 
data  updated  to  the  date  of  such 
election,  and  the  Administrator  will 
adjust  local  switching  support  based  on 
such  data  coincident  with  its  time 
schedule.  For  each  year  subsequent  to 
the  year  of  election,  the  Administrator 
shall  calculate  per-line  local  switching 
support  annually  by  adjusting  the 
previous  year's  level  of  support  to 
reflect  the  annual  percentage  change  in 
the  GDP-PI.  The  Administrator  shall 
calculate  the  total  annual  local 
switching  support  for  each  such  study 
area  under  incentive  regulation  by 
multiplying  the  adjusted  per-line  local 
switching  support  by  the  number  of 
working  loops  in  that  study  area 
reported  pursuant  to  §  36.611. 

8.  In  §  54.303,  paragraph  (a)  is  revised 
and  paragraph  (b)(5)  is  added  to  read  as 
follows: 

§  54  J03    Long  term  support. 

(a)  Beginning  July  1,  2001,  an  eligible 
telecommunications  carrier  that 
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participates  in  the  association  pool  shall 
receive  Long  Term  Support. 

*        *        *        * 

(b)*  *  * 

(5)  The  Administrator  shall  calculate 
Long  Term  Support  on  a  per-line  basis 
for  study  areas  of  Path  A  LECs  that  elect 
incentive  regulation  for  such  study  areas 
initially  by  adjusting  the  Long  Term 
Support  for  each  such  study  area  for  the 
year  prior  to  such  election  to  reflect  the 
annual  percentage  change  in  the  GDP- 
PI  and  dividing  such  adjusted  amoiint 
by  its  number  of  working  loops  for  the 
prior  year.  For  each  year  subsequent  to 
the  year  of  election,  the  Administrator 
shall  calculate  per-line  Long  Term 
Support  annually  by  adjusting  the 
previous  year's  level  of  support  to 
reflect  the  annual  percentage  change  in 
the  GDP-PI.  The  Administrator  shall 
calculate  the  total  annual  Long  Term 
Support  for  each  such  study  area  under 
incentive  regulation  by  multiplying  the 
adjusted  per-line  Long  Term  Support  by 
the  number  of  working  loops  in  that 
study  area  reported  pursuant  to  §  36.611 
of  this  chapter. 

9.  In  §  54.305,  add  a  sentence  at  the 
end  of  the  section  to  read  as  follows: 


154.305    Sale  or  transfer  of  exchanges. 

'  *  This  section  shall  not  apply  to 
lon-price  cap  LECs  as  defined  in  §  61.3 
of  this  chapter. 

10.  In  §  54.307,  paragraph  (a)(1)  is 
revised  to  read  as  follows: 


i! 


$54,307    Support  to  a  competitive  aligitite 
telecommunications  carrier. 

(a)  *  *  * 

'  (1)  A  competitive  eligible 
telecommunications  carrier  shall  receive 
support  for  each  line  it  serves  based  on 
the  support  the  ILEC  receives  for  each 
line.  A  Path  A  LECs  per-line  support  for 
purposes  of  this  section  shall  be  the 
effective  per-line  support  per  zone 
calculated  in  §  54.321(b). 
*****. 

11.  Add  §§  54.319  and  54.321  to 
subpart  F  to  read  as  follows: 

$64,319    Rate  averaging  support 

(a)  Beginning  July  1.  2001,  Path  A 
LECs  with  study  areas  that  participate  in 
the  pool  administered  by  the  association 
as  of  July  1,  2001  shall  receive  Rate 
Averaging  Support  (RAS). 

(b)  "The  Association  shall  calculate 
RAS  as  described  in  this  paragraph. 

(1)  The  common  line  component  of 
RAS  will  be  calculated  as  the  difference 
between  the  pool's  projected  common 
line  revenue  requirement  for  Path  A 
LECs  and  the  siun  of  revenues  of  Path 
A  LECs  from  end  user  common  line 
charges  and  carrier  common  line  (CCL) 
charges  described  in  part  69  of  this 


chapter  of  these  rules  and  Long  Term 
Support  (LTS)  of  Path  A  LECs.  The 
common  line  component  of  RAS  will  be 
distributed  among  study  areas  of  Path  A 
LECs  subject  to  incentive  regulation 
based  on  the  difference  between  their 
individual  common  line  revenue 
requirements  and  the  sum  of  their 
individual  revenues  from  end  user 
common  line  charges  and  CCL  charges 
that  are  consistent  with  the  targeted 
CAR  and  their  individual  LTS. 

(2)  The  traffic  sensitive  switched 
component  of  RAS  will  be  calculated  as 
the  difference  between  the  pool's 
projected  traffic  sensitive  switched 
revenue  requirement  for  Path  A  LECs 
and  the  sum  of  Path  A  LECs'  projected 
revenues  from  the  traffic  sensitive 
elements  that  constitute  the  CAR  as 
defined  in  §  69.130  and  local  switching 
support  (LSS)  of  Path  A  LECs.  The 
traffic  sensitive  component  of  the  RAS 
will  be  distributed  among  Path  A  study 
areas  based  on  the  difference  between 
their  individual  traffic  sensitive 
switched  revenue  requirements  and  the 
sum  of  their  individual  revenues  fitim 
the  traffic  sensitive  elements  that 
constitute  the  CAR  as  defined  in 
§69.130  and  their  individual  LSS. 

(3)  The  special  access  component  of 
RAS  %vill  be  calculated  based  on 
identifying  the  difference  between 
projected  special  access  revenue 
requirements  and  special  access  billed 
revenues  for  all  those  study  areas  of 
Path  A  LECs  participating  in  the  pool 
and  subject  to  incentive  regulation  with 
revenue  retention  ratios  greater  than 
one.  This  component  of  Uie  RAS  would 
be  distributed  only  to  Path  A  study 
areas  with  revenue  retention  ratios 
greater  than  one  based  on  their  base  year 
individual  revenue  retention  ratios. 

(c)  The  Association  will  calc\ilate 
RAS  annually,  but  the  Association  may 
adjust  RAS  on  a  monthly  basis  to  reflect 
any  delay  in  reporting  of  actual  lines 
and  billed  revenues  to  bring  Path  A 
incentive  settlements  and  revenues  into 
balance  beginning  with  periods  after 
June  30,  2006. 

(d)  Path  B  LECs  and  non-pooling  Path 
A  LECs  as  defined  in  §  61.3  of  this 
chapter  are  not  eligible  to  receive  RAS. 

$  54.321    Adjustments  to  per-line  universal 
service  support;  disaggregation. 

(a)  The  Administrator  shall  increase 
per-line  universal  service  support  as 
calculated  in  this  part  and  in  part  36  to 
reflect  any  expansion  in  the  supported 
services  listed  in  §  54.101  or  if  the 
Commission  or  Congress  acts  to 
stimulate  the  deployment  of  new 
services,  adjust  such  support  to  reflect 
costs  that  Path  A  LECs  and  Path  B  LECs 
incur  in  complying  with  new  state  or 


federal  regulations  as  the  Commission 
shall  permit  by  rule  or  order,  which, 
subject  to  further  order  of  the 
Commission,  include  but  are  not  limited 
to  regulations  concerning  number 
portabillfy,  the  Communications 
Assistance  in  Law  Enforcement  Act,  the 
completion  of  the  amortization  of 
depreciation  reserve  deficiencies, 
changes  in  the  Uniform  System  of 
Accoimts  requirements  made  pursuant 
to  §  32.16  of  this  chapter,  changes  in  the 
Separations  Manual,  state  and  federal 
tax  law  changes,  and  changes  in  rules 
governing  affiUate  transactions  and  cost 
allocation;  and  adjust  such  support  to 
reflect  changes  in  Lifeline  support  per 
§  54.403. 

(b)  Within  each  study  area,  a  Path  A 
LEC  or  Path  B  LEC  may  define  up  to 
three  zones  per  wire  center  and  allocate 
to  each  a  different  percentage  of  the 
total  universal  service  support  per  line 
provided  to  that  study  area  under  this 
part  and  part  36  of  this  chapter. 
Universal  service  support  for  piurposes 
of  this  calculation  section  shall  include 
Rate  Averaging  Support,  if  any,  as 
calculated  in  §  54.319.  Such  allocation 
must  be  reasonably  related  to  such 
LEC's  costs  of  providing  service  in  the 
various  zones,  and  must  remain  in  effect 
for  at  least  four  years.  For  each  such 
zone,  such  LEC  will  calculate  the 
effective  per-line  support  amount 
within  each  zone  by  dividing  the 
percentage  of  the  study  area's  total 
universal  service  support  allocated  to 
that  zone  by  the  total  number  of  lines 
within  that  zone.  Such  LEC  must  file  the 
effective  per-line  support  amount  for 
each  zone,  together  with  a  geographic 
description  and  map  of  each  such  zone, 
with  the  Commission,  the 
Administrator,  and  the  public  utility 
conmiission  of  the  state  in  which  the 
study  area  is  located. 

(c)  If  a  Path  A  LEC  that  participates  in 
the  pool  administered  by  the 
Association  and  is  under  incentive 
regulation  acquires  or  merges  with  an 
exchange  or  study  area,  for  the  first 
eighteen  months  after  the  date  of  the 
transaction,  the  universal  service 
support  for  the  acquired  lines  will  be  set 
at  the  average  support  of  all  Path  A 
study  areas  in  the  pool  imder  incentive 
regulation.  The  acquiring  LEC  must 
perform  a  cost  study  of  the  acquired 
lines  for  a  consecutive  twelve-month 
period  within  the  first  eighteen  months 
after  acquisition,  and  the  support  for  the 
acquired  lines  will  be  calculated 
according  to  the  cost  study.  If  the 
acquired  lines  are  included  in  an 
existing  study  area  of  the  acquiring  LEC, 
the  LECs  would  receive  an  automatic 
waiver  from  the  price  cap  rules  of  parts 
61  and  69  of  this  chapter  so  that 
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individual  exchanges  from- price  cap 
companies  may  convert  to  incentive 
regulation. 

PART  61— TARIFFS 

Subpart  A— General 

12.  In§61.3,  addthefollowmg 
definitions  in  alphabetical  order  to  read 
as  follows: 

S61.3    IMinttion*. 

***** 

(aaa)  Non-price  cap  LEC.  An 
incumbent  Local  Exchange  Carrier  for 
which  price  cap  regulation  is  not 
mandatory  and  does  not  apply. 

***** 

(bbb)  Path  A.  A  method  of  regulation 
provided  in  §§61.60  through  61.62. 

(ccc)  Path  A  incentive  regulation.  A 
method  of  regiilation  of  Path  A  LECs 
provided  in  §61.62. 

(ddd)  Path  A  incentive  study  area.  A 
study  area  for  which  a  Path  A  LEC  has 
elected  Path  A  incentive  regulation. 

(eee)  Path  A  LEC.  A  non-price  cap 
LEC  that  chooses  Path  A  pursuant  to 
§61.60. 

(ffi)  Path  A  transition  period.  The 
period  from  July  1,  2001,  through  June 
30,  2006. 

(ggg)  Path  B.  A  method  of  regulation 
provided  in  §  61.60(d). 

(hhh)  Path  B  LEC.  A  non-price  cap 
LEC  that  chooses  Path  B  pursuant  to 
§61.60. 

(iii)  Revenue  per  line  (RPL).  A 
settiement  method  used  in  Path  A 
incentive  regxilation  calculated  piusuant 
to  §  61.62(a)(1)(B). 


Subpart  E— General  Rulee  for 
Dominant  Carriera 

§61.39    [Amandad] 

13.  Amend  §  61.39(b)(4)(ii)  by 
removing  the  phrase  "carrier  common 
line  pool"  and  adding  in  its  place  "pool 
administered  by  the  National  Exchange 
Carrier  Association." 

14.  In  §61. 41(c).  add  paragraph  (c)(4) 
to  read  as  follows: 

S  61 41    Price  cap  raqulramants  ganaraily. 

***** 

(c)*  *  * 

(4)  Notwithstanding  the  provisions  of 
§  61.42(c)(1)  and  (c)(2),  when  a  Path  A 
LEC  or  Path  B  LEC,  as  defined  in  §  61.3, 
acquires  lines,  exchanges  or  study  areas 
frt>m  a  telephone  company  subject  to 
price  cap  regulation,  or  acquires,  is 
acquired  by,  merges  with,  or  otherwise 
becomes  affiUated  with  a  telephone 
company  subject  to  price  cap  regiilation, 
the  Path  A  LEC  or  Path  B  LEC  may 


retain  its  status  as  a  Path  A  LEC  or  Path 
B  LEC  or  become  subject  to  price  cap 
regulation  in  accordance  with  §  69.3(i) 
and  the  requirements  referenced  in  that 
section. 

15.  Add  §§  61.60  and  61.62  to  subpart 
E  to  read  as  follows: 


§  61 .60    Regulation  of  non-price  cap  LECa. 

(a)  As  of  July  1 ,  2001 ,  non-price  cap 
LECs  will  be  subject  to  either  Path  A  or 
Path  B  as  described  in  this  section  and 
§61.62. 

(b)  Non-price  cap  LECs  must  notify 
the  Commission  no  later  than  March  1, 
2001,  whether  they  elect  to  be  Path  A 
LECs  or  PaUi  B  LECs  as  of  July  1,  2001. 
Such  LECs  must  make  this  election  on 
a  per-operating  company  basis. 

(c)  Path  A.—(\)  During  the  Path  A 
transition  period. 

(i)  Except  as  otherwise  expressly 
provided  in  the  Commission's  rules, 
during  the  Path  A  transition  period. 
Path  A  LECs  will  continue  under  the 
regulations  in  place  for  them  prior  to 
July  1,  2001.  During  the  Path  A 
transition  period,  a  Path  A  LEC  that  is 
a  non-price  cap  LEC  may  choose  for  any 
of  its  study  areas  to  recover  revenues 
within  the  Association's  single  pool 
described  in  §  69.603  of  this  chapter  on 
the  same  basis  that  the  study  area  did 
prior  to  July  1,  2001.  However,  at  any 
time  during  the  Path  A  transition 
period,  a  Path  A  LEC  may  choose  to 
move  one  or  more  of  its  study  areas  to 
Path  A  incentive  regulation  as  defined 
in  §61.62. 

(ii)  If  a  Path  A  LECs  study  area  is 
setUing  with  the  pool  at  the  start  of  the 
plan  on  a  cost  basis,  it  may  continue 
during  the  Path  A  transition  period  to 
setUe  with  the  pool  based  on  its 
reported  costs. 

(iii)  A  Path  A  LEC  currentiy  operating 
on  an  average  schedule  basis  may 
choose  for  one  or  more  of  its  study  areas 
to  remain  regulated  on  that  basis  during 
the  transition  period.  That  study  area 
will  continue  to  settie  with  the  pool 
based  on  average  schedule  settiement 
formulas.  Path  A  LECs  imder  average 
schedule  rules  may  elect  Path  A 
incentive  regulation  within  the  pool  on 
a  per-study-area  basis  at  any  time  during 
the  Path  A  transition  period.  Path  A 
LECs  with  average  schedule  study  areas 
could  also  elect  to  convert  to  cost  at  any 
time  during  the  transition  period  on  a 
per-study  area  basis,  consistent  with 
current  rules,  as  long  as  they  have  not 
moved  to  incentive  regulation. 

(iv)  For  all  Path  A  LECs  within  Uie 
pool,  there  will  be  per-study  area  tariff 
election  options  during  the  Path  A 
transition  period.  For  switched  access 
services,  a  Path  A  LEC  may  elect  by 


study  area  to  participate  in  the  common 
Une  tariff  only  or  the  common  line  and 
traffic  sensitive  tariffs.  Special  access 
tariff  participation  is  optional. 

(2)  Post-transition  period.  At  the 
conclusion  of  the  Path  A  transition 
period,  all  study  areas  of  all  Path  A 
LECs  not  already  subject  to  Path  A 
incentive  regulation  will  become  Path  A 
incentive  study  areas. 

(d)  Path  B.  (1)  Except  as  otherwise 
expressly  provided  in  the  Commission's 
rules.  Path  B  LECs  will  continue  under 
the  regulations  in  place  for  them  prior 
to  July  1,  2001.  The  authorized  rate  of 
return  as  of  July  1,  2000  remains  in 
effect  for  Path  B  LECs  that  continue 
imder  rate-of-retum  regulation. 

(2)  During  the  Path  A  transition 
period,  a  Path  B  LEC  may  elect  to 
become  a  Path  A  LEC.  After  such 
election  and  until  the  end  of  the  Path  A 
transition  period,  such  LEC,  like  other 
Path  A  LECs,  may  choose  on  a  per- 
study-area  basis  to  be  subject  to  Path  A 
incentive  regulation  pursuant  to 

§§  61.60  through  61.62.  After  expiration 
of  the  Path  A  transition  period,  all  of  the 
study  areas  of  such  Path  A  LEC  will 
become  subject  to  incentive  regulation 
pursuant  to  such  subsections. 

(3)  After  expiration  of  the  Path  A 
transition  period.  Path  B  LECs  that  have 
not  become  Path  A  LECs  may  only  be 
subject  to  Path  A  incentive  regulation 
upon  application  for  and  grant  of  a 
waiver  of  this  subsection  by  the 
Common  Carrier  Bureau  of  the 
Commission. 

(4)  Patii  B  LECs  may  elect  to  file 
interstate  access  rates  on  a  per-study 
area  basis  outside  the  Association 
tariffing  and  pooling  process  consistent 
with  the  tariff  election  options  in  effect 
prior  to  July  1,  2001. 

S61.62    Path AIncantiva Regulation. 

(a)  During  the  Path  A  transition 
period. — (1)  Study  areas  participating  in 
the  Association  pooL 

(i)  A  study  area  of  a  Path  A  LEC 
participating  in  the  Association  pool 
and  electing  Path  A  incentive  regulation 
during  the  Path  A  transition  period  will 
receive  monthly  settlement  payments, 
including  explicit  universal  service 
support,  from  the  pool  that  equal  the 
product  of  its  revenue  per  line  (RPL)  for 
that  year  and  its  actual  average  monthly 
access  line  count.  Pool  settiements  will 
be  based  on  the  pool's  realized  rate  of 
retiun. 

(ii)  The  Association  shall  calculate  the 
RPL  as  the  revenue  requirement  or 
settiement  amount  received  per  average 
monthly  line  coimt  in  the  base  year 
prior  to  the  study  area's  conversion  to 
incentive  regulation,  adjusted  initially 
for  inflation  to  reflect  the  annual 
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percentage  change  in  the  GDP  Price 
Index  (GDP-PI).  During  the  ti-ansition 
period,  the  pool  settiements  for  study 
areas  under  incentive  regulation  will  be 
based  on  the  study  area's  RPL 
requirement,  but  adjusted  for  the  pool's 
realized  rate  of  return.  The  RPL  will  be 
adjusted  annually  for  inflation  to  reflect 
the  annual  percentage  change  in  the 
GDP-Pl.  A  Patii  A  LEC  may  also  provide 
information  to  the  Association  to  permit 
it  to  update  the  RPL  on  a  prospective 
basis  to  reflect  updated  cost  study  or 
revenue  requirement  data  up  to  the 
point  when  the  study  area  converted  to 
Path  A  incentive  regulation.  Example:  A 
study  area  in  the  Association  pool  elects 
Path  A  incentive  regulation  as  of  Jiily  1, 
2001,  the  start  of  the  path  A  transition 
period.  The  revenue  figures  that  the 
Association  will  use  for  calculating  the 
RPL  for  that  study  area  will  be  based  on 
a  1999  cost  study  or  average  schedule 
revenue  requirement  data,  adjusted  for 
inflation  to  reflect  the  GDP  Price  Index 
(GDP-PI).  On  July  1,  2002,  the  RPL  may 
be  adjusted  for  inflation  and  to  include 
updated  2000  cost  study  or  settiement 
data.  On  July  1,  2003,  tiie  RPL  will  be 
adjusted  for  inflation,  and  it  may  be 
updated  to  include  a  half-year  of 
updated  2001  cost  study  or  settiement 
data.  In  all  subsequent  years,  the  RPL 
will  be  adjusted  aimually  to  include 
inflation  only.  Alternatively,  a  Path  A 
LEC  may  notify  the  Association  to  set  an 
RPL  for  a  study  area  based  on  the  latest 
data  available  at  the  time  that  the  study 
area  converts  to  Path  A  incentive 
regulation,  with  no  further  cost  study  or 
settiement  updates.  The  Association 
then  would  adjust  the  RPL  only  for 
inflation. 

(iii)  Special  access  settiements  for 
study  areas  subject  to  Path  A  incentive 
regulation  that  participate  in  the  pool 
will  be  the  product  of  a  retention  ratio, 
i.e.,  a  fector  by  which  a  pool  participant 
keeps  a  percentage  of  the  revenue  that 
it  bills,  and  billed  revenues.  A  retention 
ratio  equal  to  the  base  year's  retention 
ratio  (adjusted  for  rate  changes)  will 
applv. 

(iv)  Exchanges  acquired  by  pool 
participants  may  enter  the  pool,  ff  a 
Path  A  LEC  in  the  pool  and  under 
incentive  regulation  acquires  or  merges 
with  an  exchange  or  study  area,  for  the 
first  eighteen  months  after  the  date  of 
the  transaction,  the  RPL  for  the  acquired 
lines  will  be  set  at  the  average  RPL  of 
all  Path  A  study  areas  in  the  pool  under 
incentive  regulation.  The  acquiring  LEC 
must  perform  a  cost  study  of  the 
acquired  lines  for  a  consecutive  twelve- 
month period  within  the  first  eighteen 
months  after  acquisition,  and  the  RPL 
for  the  acquired  lines  will  be  calculated 
according  to  the  cost  study.  If  the 


acquired  lines  are  included  in  an 
existing  study  area  of  the  acquiring  LEC, 
the  RPL  for  that  study  area  will  be  the 
weighted  average  of  the  RPLs  of  the 
acquiring  study  area  and  the  acquired 
lines.  If  the  acquired  lines  will  be  in  a 
separate  study  area,  the  RPL  for  that 
study  area  is  calculated  separately  from 
the  RPLs  of  the  acquiring  LECs  existing 
study  areas. 

(2)  Study  areas  not  participating  in 
the  Association  pool. 

(i)  Path  A  LECs  may  elect  to  file 
interstate  access  rates  on  a  per-study 
area  basis  outside  the  Association 
tariffing  and  pooling  process.  Once  a 
study  area  exits  the  Association  pool,  it 
cannot  retiun,  absent  a  waiver  of  this 
and  other  applicable  rules,  except  that 
if  pool  participants  acquire  lines  or 
study  areas  outside  the  pool,  the 
acquired  lines  may  reenter  the  pool. 

(li)  Path  A  LECs  that  elect  the  non- 
pooling  option  for  one  or  more  of  their 
tariff  options  will  file  and  administer 
their  own  interstate  access  tariffs  for 
those  tariff  options.  Interstate  access 
charge  rate  elements  will  be  those  in  the 
applicable  sections  of  part  69  of  this 
chapter.  End  User  Common  Line' 
Charges  must  be  set,  and  apply, 
pursuant  to  §  69.104  of  this  chapter. 
Non-pooling  Path  A  LECs  pn  Path  A 
incentive  r^ulation  will  establish  all 
other  switched  access  rate  elements 
based  on  the  applicable  RPL  consistent 
with  paragraph  (a)(l)(ii)  of  this  section. 
Such  rates  may  initially  include 
universal  service  revenues  including 
rate  averaging  support  (RAS)  as  defined 
in  §  54.319  of  this  chapter  lost  by  exiting 
the  pool,  but  RAS  will  not  apply  in 
subsequent  years  for  study  areas  outside 
the  pool.  Once  the  initial  rates  are 
estabUshed,  they  can  be  de-averaged  so 
long  as  such  de-averaging  does  not 
increase  the  RPL.  Path  A  LECs  will 
establish  special  access  rates  for  study 
areas  outside  the  pool  on  a  market  basis. 
Deaveraging,  term  and  volume 
discounts  and  contract  pricing  are 
permitted  for  such  special  access 
services.  Such  LECs  may  introduce  new 
interstate  access  services  subject  to  the 
tariff  filing  requirements  of  subpart  F  of 
part  61.  A  low  end  adjustment  is 
available  to  non-pooling  study  areas 
subject  to  Path  A  incentive  r^ulation 
per  §  61.62(c)(3). 

(b)  After  the  Path  A  transition 
period. — (1)  Study  areas  participating  in 
the  Association  pool.  After  the  Path  A 
transition  period  ends,  all  study  areas  of 
Path  A  LECs  that  participate  in  the  pool 
will  receive  settiements  calculated  by 
■the  Association  as  the  product  of  the 
study  area's  RPL  and  actual  line  counts. 
For  special  access,  settiements  will  be 
based  on  the  appUcable  retention  ratio. 


multiplied  by  billed  revenues.  The 
Association  will  make  any  adjustments 
needed  to  bring  the  available  pool 
revenues  and  settiement  claims  into 
balance  for  Path  A  LECs  once  actual    - 
data  is  available.  This  adjustment 
amoimt  will  be  included  in  the  RAS  of 
§  54.319  of  this  chapter  on  a  monthly 
basis,  to  reflect  any  lag  in  the  reporting 
of  access  lines  and  revenues.  The  low- 
end  adjustment  of  §  61.60(c)  will 
continue  to  be  available. 

(2)  Study  areas  not  participating  in 
the  Association  pool  Path  A  LECs  that 
elect  the  non-pooling  option  for  one  or 
more  of  their  study  areas  will  file  and 
administer  their  own  interstate  access 
tariffs  consistent  with  paragraph  (a)(2) 
of  this  chapter.  The  low  end  adjustment 
of  §  61 .62(c)  will  continue  to  be 
available. 

(c)  Path  A  low  end  adjustment. — (1) 
Five  or  fewer  study  areas  subject  to 
incentive  regulation  in  the  pool.  A  Path 
A  LEC  with  five  or  fewer  study  areas 
that  are  subject  to  Path  A  incentive 
regiUation  and  are  within  the  pool  may 
apply  for  a  low  end  adjustment  at  the 
end  of  a  tariff  period  for  any  of  its  study 
areas  in  the  pool  if  the  interstate  access 
rate  of  return  for  the  prior  year  for  a 
study  area  or  study  areas  is  below  the 
authorized  level  of  11.25%  by  more 
than  50  basis  points  (i.e.,  the  return  is 
less  than  10.75%).  Such  LEC  must  apply 
to  the  Association  for  the  adjustment 
Such  appUcation  must  include  a  cost 
study  demonstrating  that  the  study  area 
or  areas  earned  less  than  10.75%  for  a 
given  year.  Upon  such  a  showing,  the 
LEC  will  receive  payments  in  twelve 
equal  installments  over  the  following 
year  to  bring  the  prior  year's  earnings 
for  the  study  area  or  areas  up  to  10.75%. 
The  Association  will  adjust  the  RAS,  as 
defined  in  §  54.319  of  this  chapter, 
accordingly.  Except  in  special 
circumstances,  these  payments  will 
terminate  at  the  end  of  the  twelve- 
month period  following  the  year  in 
which  the  study  area  undereamed.  Any 
claim  for  an  adjustment  in  a  subsequent 
year  woidd  have  to  be  supported  by  a 
new  cost  study.  The  accounting  for 
these  pa)rments  will  provide  that  such 
payments  will  not  increase  the  LECs 
earnings  for  the  period  in  which  they 
are  received.  Any  claim  for  a  low  end 
adjustment  for  a  year  subsequent  to  that 
for  which  an  adjustment  already  has 
been  made  will  exclude  currently  paid 
low  end  adjustment  revenues. 

(2)  More  than  five  study  areas  subject 
to  incentive  regulation  in  the  pool.  A 
Path  A  LEC  with  more  than  five  study 
areas  that  are  in  the  pool  and  subject  to 
incentive  regulation  may  apply  for  a  low 
end  adjustment  for  any  of  its  study  areas 
in  the  pool  at  the  end  of  a  tariff  period 
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if  the  interstate  access  rate  of  return  for 
the  prior  year  for  the  study  area  or  areas 
is  below  the  authorized  level  of  11.25% 
by  more  than  100  basis  points  (i.e.,  the 
return  is  less  than  10.25%).  Such  LEG 
must  apply  to  the  Association  for  the 
adjustment.  Such  application  must 
include  a  cost  study  demonstrating  that 
the  study  area  or  areas  earned  less  than 
10.25%  for  a  given  year.  Upon  such  a 
showing,  the  LEG  will  receive  payments 
in  twelve  equal  installments  over  the 
following  year  to  bring  the  prior  year's 
earnings  of  the  study  area  or  areas  ufi  to 
10.25%.  The  Association  will  adjust  the 
RAS,  as  defined  in  §  54.319  of  this 
chapter,  accordingly.  Except  in  special 
circiunstances,  these  payments  would 
terminate  at  the  end  of  the  twelve- 
month period  following  the  year  in 
which  the  study  area  undereamed.  Any 
claim  for  an  adjustment  in  a  subsequent 
year  would  have  to  be  supported  by  a 
new  cost  study.  The  accoimting  for 
these  payments  will  provide  that  such 
payments  will  not  increase  the  LEC's 
earnings  for  the  period  in  which  they 
are  received.  Any  claim  for  a  low  end 
adjustment  for  a  year  subsequent  to  that 
for  which  an  adjustment  already  has 
been  made  will  exclude  ourently  paid 
low  end  adjustment  revenues. 

(3)  Path  A  LECs  with  five  or  fewer 
study  areas  subject  to  incentive 
regulation  outside  the  pool.  A  Path  A 
LEG  with  five  or  fewer  study  areas  that 
do  not  participate  in  the  pool  and  ere 
subject  to  incentive  regulation  may 
apply  at  the  end  of  a  tariff  period  to  the 
Commission  for  a  low  end  adjustment  to 
its  rates  if  the  interstate  access  rate  of 
retiun  for  the  prior  year  for  its  interstate 
tariff  filing  entity  is  below  the 
authorized  level  of  11.25%  by  more 
than  50  basis  points  (i.e.,  the  return  is 
less  than  10.75%).  Such  application 
must  include  a  cost  study  demonstrating 
that  the  study  areas  collectively  earned 
less  than  10.25%  for  a  given  year.  Upon 
approval  of  such  adjustment,  the  tariff 
filing  entity  will  adjust  its  rates 
prospectively  for  twelve  months  to 
permit  its  interstate  tariff  filing  entity  to 
realize  an  interstate  return  of  10.25%. 
Except  in  special  circiunstances,  this 
adjustment  would  terminate  at  the  end 
of  the  twelve-month  period  following 
the  year  in  which  the  tariff  filing  entity 
undereamed.  Any  claim  for  an 
adjustment  in  a  subsequent  year  would 
have  to  be  supported  by  a  new  cost 
study.  The  accounting  for  this 
adjustment  must  provide  that  such 
adjustment  will  not  increase  the  LEG's 
earnings  for  the  period  in  which  it  is 
made.  Any  claim  for  a  low  end 
adjustment  for  a  year  subsequent  to  that 
for  which  an  adjustment  already  has 


been  made  will  exclude  current  low  end 
adjustment  revenues. 

(4)  More  than  five  study  areas  subject 
to  incentive  regulation  outside  the  pool. 
A  Path  A  LEG  with  more  than  five  study 
areas  that  are  outside  the  pool  and 
subject  to  incentive  regulation  may 
apply  to  the  Gommission  for  a  low  end 
adjustment  to  its  rates  at  the  end  of  a 
tariff  period  if  the  interstate  rate  of 
return  for  the  prior  year  for  its  interstate 
tariff  filing  entity  is  below  the 
authorized  level  of  1 1.25%  by  more 
than  100  basis  points  (i.e.,  the  retiim  is 
less  than  10.25%).  Such  application 
must  include  a  cost  study  demonstrating 
that  the  study  areas  collectively  earned 
less  than  10.25%  for  a  given  year.  Upon 
such  a  showing,  the  tariff  filing  enti^ 
vdll  adjust  its  rates  prospectively  for 
twelve  months  to  bring  its  prior  year's 
earnings  up  to  10.25%.  Except  in 
special  circumstances,  this  adjustment 
would  terminate  at  the  end  of  the 
twelve-month  period  following  the  year 
in  which  the  tariff  filing  entity 
undereamed.  Any  claim  for  an 
adjustment  in  a  subsequent  year  would 
have  to  be  supported  by  a  new  cost 
study.  The  accounting  for  this 
adjustment  will  provide  that  such 
adjustment  will  not  increase  the  LEG's 
earnings  for  the  period  in  which  it  is 
made.  Any  claim  for  a  low  end 
adjustment  for  a  year  subsequent  to  that 
for  which  an  adjustment  already  has 
been  made  will  exclude  ciurent  low  end 
adjustment  revenues. 

(d)  Adjustments  for  new  regulatory 
requirements.  When  new  state  or  federal 
requirements  as  in  §54. 321(a)(2)  of  this 
chapter  apply  to  Path  A  LEGs  with 
study  areas  subject  to  Path  A  incentive 
regulation  in  the  pool,  the  Association 
is  authorized  to  prospectively  adjust  the 
RPL  for  these  study  areas  within  90  days 
of  the  effective  dates  of  such 
requirements  in  order  to  permit 
recovery  of  the  costs  of  complying  with 
them. 

PART  64-[AMENDEDl 

Subpart  R— GSaographic  Rate 
Averaging  and  Rate  Integration 

16.  In  §64.1801,  paragraph  (c)  is 
added  to  read  as  follows: 

§  64.1 801    Geographic  rats  averaging  and 
rata  intagration. 

***** 

(c)  Providers  of  interstate 
interexchange  telecommunications 
services  must  offer  customers  in  rural 
and  high-cost  areas  of  the  United  States 
the  same  optional  calling  plans, 
including  discoimt  or  voliune-based 
plans,  that  are  available  to  their 
ciistomers  in  urban  areas.  Providers  of 


interstate  interexchange 
telecommunications  services  in  nu^ 
and  high-cost  areas  of  the  United  States 
are  prohibited  from  imposing  minimum 
monthly  charges  on  their  residential 
customers.  Providers  of  interstate 
interexchange  telecommunications 
services  in  rural  and^igh-cost  areas  of 
the  United  States  must  pass  through  to 
long  distance  customers  the  savings  that 
IXGs  realize  from  lower  access  rates 
charged  by  Path  A  LEGs  and  Path  B 
LEGs. 

PART6&-[AMENDED] 

Subpart  F — Maximum  Allowable  Rates 
of  Return 

§65.702    [Amended] 

17.  In  §65.702,  revise  paragraph  (b) 
by  removing  the  phrase  "pool  or  pools" 
and  add  in  its  place  where  ever  it  exists 
the  word  "pools." 

PART  69— {AMENDED] 

Subpart  A— General 

18.  In  §69.2,  add  the  following 
definitions  in  alphabetical  order  to  read 
as  follows: 

§69.2    Definitions. 

***** 

(WW)  Non-price  cap  LEC.  This  term 
means  the  same  as  in  §  61.3  of  this 
chapter. 

***** 

(XX)  Path  A  incentive  study  area.  This 
term  means  the  same  as  in  §  61.3  of  this 
chapter. 

(YY)  Path  A  LEC.  This  term  means  the 
same  as  in  §  61.3  of  this  chapter. 

(ZZ)  Path  A  transition  period.  This 
term  means  the  same  as  in  §  61.3  of  this 
chapter. 

•  *        *        •        • 

19.  In  §69.3,  paragraph  (e)(9)  is 
revised  and  paragraph  (g)  is  amended  by 
removing  the  phrase  "Association  pool" 
and  by  adding  the  phrase  "Association 
common  line  pool." 

§  69.3    Filing  of  access  service  tariffs. 

***** 

(e)*  *  * 

•  *        •        •        • 

(9)  At  the  start  of  the  Path  A  transition 
period  defined  in  §  61.3  of  this  chapter, 
non-price  cap  LEGs  that  elect  to  file 
their  own  tariffs  outside  the  Association 
pool  for  one  or  more  of  their  study  areas 
effective  July  1,  2001,  shall  notify  the 
Association  no  later  than  March  1,  2001 
that  such  study  areas  will  no  longer 
participate  in  Association  tariffs.  After 
the  start  of  the  Path  A  transition  period, 
non-price  cap  LEGs  that  elect  to  file 
their  own  tariffs  outside  the  Association 
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pool  for  one  or  more  of  their  study  areas 
effective  July  1,  2002  or  thereafter,  shall 
notify  the  Association  no  later  than 
March  1  prior  to  the  aimual  tariff  filing 
that  such  study  areas  will  no  longer 
participate  in  Association  tariffs.  During 
the  Path  A  transition  period,  a  non-price 
cap  LEG  within  the  Association  pool 
may  elect  to  participate  in  the  pool's 
common  line  tariff  only  or  the  common 
line  and  traffic  sensitive  tariff.  After  the 
Path  A  transition  period  ends,  non-price 
cap  LEGs  may  elect  for  their  study  areas 
to  participate  in  the  Association  pool's 
common  line  and  traffic  sensitive  tariffs. 
The  exercise  of  such  options  shall  be 
effective  July  1  of  each  year  beginning 
in  2001,  and  sucIpLEGs  must  notify  the 
Association  of  their  decision  regarding 
such  options  according  to  the  schedule 
established  earlier  in  this  paragraph 
(e)(9).  Path  A  LEGs  have  the  option  to 
file  special  access  tariffs  outside  the 
pool. 


n 


Sutipart  B — Computation  of  Charges 

20.  In  §  69.101,  revise  the  paragraph 
to  read  as  follows: 

169.101    General. 

1 1  Except  as  provided  in  §  69.1  and 
subpart  G  of  this  part,  charges  for  each 
access  element  shall  be  computed  and 
assessed  as  provided  in  this  subpart.  For 
general  rules  governing  the  calculation 
of  charges  for  Path  A  LEGs  and  Path  B 
LEGs.  see  §§  69.130  through  69.136. 

21.  Section  69.104  is  revised  to  read 
as  follows: 

§69.104    End  user  common  iine  ctiarga  for 
non-price  cap  LECs  and  Path  A  incentive 
study  areas. 

(a)  This  section  is  appUcable  only  to 
non-price  cap  LEGs.  A  charge  that  is 
expressed  in  dollars  and  cents  per  line 
per  month  shall  be  assessed  upon  end 
users  that  subscribe  to  local  exchange 
telephone  service  or  Gentrex  service  to 
the  extent  they  do  not  pay  carrier 
common  line  charges.  A  charge  that  is 
expressed  in  dollars  and  cents  per  line 
per  month  shall  be  assessed  upon 
providers  of  pubUc  telephones.  Such 
charge  shall  be  assessed  for  each  line 
between  the  premises  of  an  end  user,  or 
public  telephone  location,  and  a  Glass  5 
office  that  is  or  may  be  used  for  local 
eocchange  service  transmissions. 

(b)  Beginning  July  1,  2001,  the 
miaximum  end  user  common  line 
charges  for  all  residential  and  single- 
line  business  lines  shall  be  no  higher 
than  the  maximiun  amoimts  for  end 
user  common  line  charges  of  price  cap 
carriers  stated  in  §69.152  (d)(l)(ii)(A) 
through  (d)(l)(ii)(D)  (the  "stated 
amoimts"),  so  long  as  those  amounts  are 


reasonably  comparable  to  the  end  user 
conunon  line  charges  that  price  cap 
LEGs  actually  charge  pursuant  to 
§69.152.  Assiuning  such  comparability, 
the  end  user  common  line  charge  for 
residential  and  single  business  lines 
will  change  to  $5.00  per  month  on  July 
1,  2001,  and  annually  chemge  consistent 
with  the  stated  amoimts  thereafter. 
There  is  no  separate  end  user  carrier 
common  line  charge  for  non-primary 
residence  lines.  End  user  common  line 
charges  for  multi-line  business  lines  and 
for  each  subscriber  line  associated  with 
a  public  telephone  will  change  bom. 
$6.00  per  line  to  $9.20  per  line  in  equal 
increments  over  the  period  from  July  1 , 
2001  to  July  1,  2003.  End  user  common 
line  charges  for  Gentrex  lines  may  be 
assessed  based  on  a  per-line  charge  that 
is  1/9  of  the  multi-line  business  end 
user  common  Une  charge.  However,  if  a 
Gentrex  customer  has  fewer  than  nine 
lines,  the  monthly  end  user  charge  for 
those  lines  shall  be  the  end  user 
common  line  charge  for  one  multi-line 
business. 

(c)  The  End  User  Gommon  Line 
charge  for  each  residential  local 
exchange  service  subscriber  line  shall  be 
the  same  as  such  charge  for  each  single- 
line  business  local  exchange  service 
subscriber  line. 

(d)  A  line  shall  be  deemed  to  be  a 
residential  subscriber  line  if  the 
subscriber  pays  a  rate  for  such  line  that 
is  described  as  a  residential  rate  in  the 
local  exchange  service  tariff.  Effective 
July  1 ,  2001 ,  for  purposes  of  this 
section,  "residential  subscriber  line" 
includes  residential  lines  that  a  non- 
price  cap  LEG  provides  to  a  competitive 
LEG  that  resells  the  line  and  on  which 
access  charges  may  be  assessed. 

(e)  A  line  shall  be  deemed  to  be  a 
single-line  business  subscriber  line  if 
the  subscriber  pays  a  rate  that  is  not 
described  as  a  residential  rate  in  the 
locd  exchange  service  tariff  and  does 
not  obtain  more  than  one  such  line  from 
a  particular  telephone  company. 

(f)  No  charge  shall  be  assessed  for  any 
WATS  access  Une. 

(g)  A  non-price  cap  LEG  shall  assess 
no  more  than  one  End  User  Gommon 
Line  charge  as  calculated  imder  the 
applicable  method  imder  this  section  for 
Basic  Rate  Interface  integrated  services 
digital  network  (ISDN)  service.  No  more 
than  five  End  User  Gommon  Line 
charges  shall  be  assessed  as  calculated 
imder  this  section  for  Primary  Rate 
Interface  ISDN  service. 

(h)  In  the  event  that  a  non-price  cap 
LEC  charges  less  than  the  maximum 
End  User  Gommon  Line  charge  for  any 
subscriber  lines,  it  may  not  recover  the 
difference  between  the  amount  collected 
and  the  maximum  from  carrier  common 


line  charges  or  RAS  as  defined  in 
§  54.319  of  this  chapter. 

(i)  End  User  Gommon  Line  Gharge  De- 
Averaging.  Beginning  on  July  1,  2001, 
non-price  cap  LEGs  may  geographically 
de-average  End  User  Gommon  Line 
charges  into  up  to  three  geographic 
zones  per  wire  center,  so  long  as  no 
multi-line  business  End  User  Gonunon 
Line  charge  is  set  lower  than  the  lowest 
residential  End  User  Gommon  Line 
charge.  Such  LEGs  must  file  their  End 
User  Gommon  Line  Gharges  for  each 
zone,  together  with  a  geographic 
description  and  map  of  each  such  zone, 
with  the  Gonunission.  If  such  LEGs 
participate  in  the  pool,  the  Association 
will  impute  revenues  from  End  User 
Gommon  Line  Gharges  as  if  they  had 
been  set  at  the  maximum  amount. 

22.  In  §69.114  paragraphs  (a)  through 
(d)  are  redesignated  as  paragraphs  (b) 
through  (e]  and  a  new  paragraph  (a)  is 
added  to  read  as  follows: 

§69.114    Special  access  services. 

(a)  The  Association  will  tariff  special 
access  services  for  Path  A  and  Path  B 
study  areas  participating  in  the  pool. 
Path  A  LEGs  may  also  elect  to  tariff  their 
special  access  services  outside  the 
Association  pool.  Pricing  flexibility  for 
individual  rates,  such  as  term  and 
volume  discoimts,  will  be  available.  The 
Association  will  have  the  flexibility  to 
develop  other  price  structiues  that 
would  align  study  area  prices  and  costs 
more  closely. 
***** 

23.  Add  §§69.130,  69.132,  69.134  and 
69.136  to  subpart  B  to  read  as  follows: 

§69.130    Composite  access  rata. 

(a)  Association  access  tariffs  for  non- 
price  cap  LECs  or  access  tariffs  filed 
directly  with  the  Gommission  by  such 
entities  shall  include  all  applicable  pw- 
minute  switched  access  rate  elements  in 
this  subpart  B. 

(b)  The  Association  shall  calculate  a 
Composite  Access  Rate  ("CAR")  for  the 
Association  pool  that  is  the  weighted 
aggregate  of  the  per-minute  switched 
access  rates  of  the  Path  A  LECs'  study 
areas  that  participate  in  the  pool  at  any 
time.  During  the  Path  A  transition 
period,  as  defined  in  §  61.3  of  this 
chapter,  NECA  will  adjust  the  GAR 
annually  according  to  the  following 
schedule:  As  of  July  1,  2001,  the  CAR 
will  equal  2.2  cents  per  minute.  As  of 
July  1,  2002,  the  CAR  will  equal  1.8 
cents  per  minute.  As  of  July  1,  2003,  and 
thereafter,  the  CAR  will  equal  1.6  cents 
per  minute. 
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§69.132    New  access  •arvices  for  non- 
price  cap  LECs  and  Path  A  incentive  study 


New  access  services  of  non-price  cap 
LECs  shall  be  introduced  at  prevailing 
market  rates.  Such  services  either  shall 
be  administered  by  the  Association  on 
behalf  of  LECs  that  are  pool  participants 
or  introduced  outside  the  pool  by  non- 
price  cap  LECs  that  do  not  participate  in 
the  pool. 

§69.134    Rates  for  certain  access  elaments 
of  Path  A  LECs. 

Notwithstanding  other  sections  of  this 
subpart  B: 

(a)  For  Path  A  LECs  that  participate  in 
the  Association  pool,  the  Association 
may  set  charges  for  the  access  rate 
elements  included  in  the  CAR  to  recover 
the  revenue  requirement  that  remains 
after  revenues  are  received  firom  the  end 
user  common  line  charges,  carrier 
common  line  charges,  long  term  support 
(LTS),  local  switching  support  (LSS). 
and  rate  averaging  support  (RAS)  of 
such  LECs.  The  Association  shall  set 
charges  for  such  rate  elements  in  a 
flexible  manner  to  develop  price 
structures  that  would  align  such  charges 
and  costs  more  closely. 

(b)  Path  A  LECs  with  study  areas 
participating  in  the  pool's  switched 
traffic  sensitive  tariff  but  not  in  the 
special  access  tariff  must  provide  the 
special  access  rates  of  those  study  areas 
to  the  Association  by  March  1  prior  to 


the  annual  filing  to  support  Association 
calculation  of  pool  transport  rates. 

§  69.1 36    Rates  for  certain  access  elements 
of  Path  B  LECs. 

For  Path  B  LECs,  the  Association  will 
calculate  a  total  revenue  requirement  for 
average  schedule  and  cost  companies. 
The  end  user  common  line  charges  of 
Path  B  LECs  will  be  the  same  as  those 
for  Path  A  LECs.  Association 
calculations  of  rates  for  the  access 
elements  of  Path  B  LECs  will  follow 
§§  69.104  through  69.129  in  effect  as  of 
July  1, 2000,  recognizing  the  explicit 
support  flows  from  Long  Term  Support 
and  local  switching  support. 

Subpart  G— Exctuinge  Carrier 
Association 

24.  Add  a  new  paragraph  (c)  to 
§  69.603  to  read  as  follows: 

§69.603    Association  functions. 

***** 

(c)  As  of  July  1,  2001,  the  Association 
shall  convert  its  pooling  system  to  a 
single  pool  for  Path  A  LECs  and  Path  B 
LECs,  as  defined  in  §61.3  of  this 
chapter.  The  authorized  rate  of  ret\im 
for  the  pool  shall  be  that  in  effect  as  of 
July  1 ,  2000.  The  Association  is 
authorized  to  evaluate  the  operation  of 
the  pool  during  the  Path  A  transition 
period,  as  defined  in  §61.3  of  this 
chapter,  and,  as  of  the  end  of  that 
period,  is  authorized  to  replace  the 


single  pool  with  two  or  more  pools, 

including  but  not  limited  to  separate 

pools  for  Path  A  LECs  and  Path  B  LECs, 

upon  60  days  prior  notice  to  the 

Commission. 

*        *        *       -  *        • 

25.  In  §  69.605,  paragraphs  (a)  and  (e) 
are  revised  to  read  as  follows: 

§  69.605    Reporting  and  distribution  of  pool 
access  revenues. 

(a)  Access  revenues  and  cost  data 
shall  be  reported  by  participants  in 
association  tariffs  to  the  association  for 
computation  of  monthly  pool  revenues 
distributions  in  accordance  with  this 
subpart.  Notwithstanding  the  foregoing, 
Path  A  LECs  with  Path*A  incentive 
study  areas  as  defined  in  §  61.3  are  not 
required  to  report  cost  data  to  the 
Association  for  those  study  areas. 
***** 

(e)  The  Association  may  update 
average  schedule  formulas  for  changes 
in  costs  or  demands  over  the  five-year 
period  using  changes  in  relative  cost 
data  of  similarly-sized  study  areas  that 
settle  on  a  cost  basis.  The  Association 
also  may  make  structural  modifications 
to  the  design  of  the  average  schedule 
formulas,  to  reflect  changes  in  the  mix 
of  service  offerings,  changes  in  network 
design,  or  changes  in  operating 
practices. 

(FR  Doc.  01-2126  Filed  1-24-^1;  8:45  am] 
BHJJNQ  CODE  cna-oi-u 
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U.S.  AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Notice  of  Public  Information 
Collections  Being  Reviewed  by  tt>e 
U.S.  Agency  for  Intemational 
Development;  Comments  Requested 

summary:  U.S.  Agency  for  Intemational 
Development  (USAID)  is  making  efforts 
to  reduce  the  paperwork  biuden.  USAID 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  conunent  on  the 
following  proposed  and/or  continuing 
information  collections,  as  required  by 
the  Paperwork  Reduction  Act  for  1995. 
Comments  are  requested  concerning:  (a) 
Whether  the  proposed  or  continuing 
collections  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

OATES:  Submit  comments  on  or  before 
March  26,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Johnson,  Bureau  for 
Management,  OfBce  of  Administrative 
Services,  Information  and  Records 
Division,  U.S.  Agency  for  Intemational 
Development,  Room  2.07-106,  RRB, 
Washington,  DC  20523,  (202)  712-1365 
or  via  e-mail  bjohnson@usaid.gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  No.:  OMB  0412-0542. 

Form  No.:  AID  1558-2. 

Title:  Request  for  Advance  or 
Reimbursement. 

Type  of  Review:  Renewal  of 
Information  Collection. 

PURPOSE:  The  purpose  of  this 
information  collection  is  to  assure  that 


American  Schools  and  Hospitals  Abroad 
(ASHA)  grasnt  recipients  are  permitted 
to  obtain  advances  or  reimbursements 
for  expenditures  that  are  authorized  by 
the  grant  agreement.  The  information  is 
used  by  (a)  ASHA  to  monitor  grant 
implementation  relative  to  financial 
matters,  (b)  the  Office  of  Financial 
Management  (FM)  to  track 
disbursements  and  expenditures,  and  (c) 
the  Department  of  the  Treasury  to  effect 
payments. 

Annual  Reporting  Burden: 

Respondents:  70. 

Total  annual  responses:  400. 

Total  annual  hours  requested:  17,866 
hours. 

Dated:  January  16,  2001. 
Joanne  Pasluir, 

Chief,  Information  and  Records  Division. 
Office  of  Administrative  Services,  Bureau  for 
Management. 

[FR  Doc.  01-2306  Filed  1-24-01;  8:45  am] 
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AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Notice  of  Public  Information 
Collections  Being  Reviewed  by  the 
U.S.  Agency  for  intematioruil 
Development;  Comments  Requested 

summary:  U.S.  Agency  for  Intemational 
Development  (USAID)  is  making  efforts 
to  reduce  the  paperwork  burden.  USAID 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  proposed  and/or  continuing 
information  collections,  as  required  by 
the  Paperwork  Reduction  Act  for  1995. 
Comments  are  requested  concerning:  (a) 
Whether  the  proposed  or  continuing 
collections  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  fb)  the  accuracy  of  the 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Submit  comments  on  or  before 
March  26,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Johnson,  Bureau  of 


Management,  Office  of  Administrative 
Services,  Information  and  Records 
Division,  U.S.  Agency  for  Intemational 
Development,  Room  2.07-106,  RRB, 
Washington,  DC,  20523,  (202)  712-1365 
or  via  e-mail  bjohnson&usaid.gov. 
SUPPLEMENTARY  INFORMATKM: 

OMB  No..  0412-0543. 

Form  Nos.:  AID  1558-1  and  AID 
1558-lA. 

Title:  Financial  Status  Report  (Form 
268  and  269  Worksheet). 

Type  of  Review:  Renewal  of 
Information  Collection. 

Purpose:  The  purpose  of  this 
information  collection  is  to  assure  that 
ASHA  grant  recipients  are  accountable 
for  expenditures  incurred  under  the 
grant  agreement  for  only  those  items 
authorized  by  the  agreement.  The 
information  is  used  by  ASHA  to  monitor 
the  expenditures  under  each  authorized 
line  item  and  calculate  the  monetary 
gain  or  loss  realized  during  the  life  of 
the  grant. 

Annual  Reporting  Burden: 

Respondents:  70. 

Total  annual  responses:  400. 

Total  annual  hours  requested:  50,296 
hours. 

Dated:  January  16,  2001. 
Joanne  Paskar, 

Chief,  Information  and  Records  Division, 

Office  of  Administrative  Services,  Bureau  for 

Management. 

[FR  Doc.  01-2307  Filed  1-24-01;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service  -  ■ 

Opal  Creeic  Scenic  Recreation  Area 
(SRA)  Advisory  Council;  Notice  of 
Meeting 

AGENCY:  Forest  Service. 
summary:  An  Opal  Creek  Scenic 
Recreation  Area  Advisory  Council 
meeting  will  convene  in  Stayton, 
Oregon  on  Monday,  Febmary  12,  2001. 
The  meeting  is  scheduled  to  begin  at 
6:00  p.m.,  and  will  conclude  at 
approximately  8:30  p.m.  The  meeting 
will  be  held  in  the  South  Room  of  the 
Stayton  Community  Center  located  on 
400  West  Virginia  Street  in  Stayton, 
Oregon. 

The  Opal  Creek  Wilderness  and  Opal 
Creek  Scenic  Recreation  Area  Act  of 
1996  (Opal  Creek  Act)  (Pub.  L.  104-208) 


7738 


Federal  Register /Vol.  66,  No.  17 /Thursday,  January  25,  2001 /Notices 


directed  the  Secretary  of  Agriculture  to 
estabhsh  the  Opal  Creek  Scenic 
Recreation  Area  Advisory  Coimcil.  The 
Advisory  Council  is  comprised  of 
thirteen  members  representing  state, 
county  and  city  governments,  and 
representatives  of  various  organizations, 
which  include  mining  industry, 
environmental  organizations,  inholders 
in  Opal  Creek  Scenic  Recreation  Area, 
economic  development,  Indian  tribes, 
adjacent  landowners  and  recreation 
interests.  The  council  provides  advice  to 
the  Secreteiry  of  Agriculture  on 
preparation  of  a  comprehensive  Opal 
Creek  Management  Plan  for  the  SRA, 
and  consults  on  a  periodic  and  regular 
basis  on  the  management  of  the  area. 
The  tentative  agenda  will  include 
refining  issue  statiements  and  describing 
the  desired  future  condition  of  the  SRA. 

The  public  comment  period  is 
tentatively  scheduled  to  begin  at  8:00 
p.m.  Time  allotted  for  individual 
presentations  will  be  limited  to  3 
minutes.  Written  comments  are 
encouraged,  particularly  if  the  material 
cannot  be  presented  within  the  time 
limits  of  the  comment  period.  Written 
conunents  may  be  submitted  prior  to  the 
February  1 2  meeting  by  sending  them  to 
Designated  Federal  Official  Stephanie 
Phillips  at  the  address  given  below. 
FOR  FUimiER  MFORMATION  CONTACT:  For 
more  information  regarding  this 
meeting,  contact  Designated  Federal 
Official  Stephanie  PhiUips;  Willamette 
National  Forest,  Detroit  Ranger  District, 
HC  73  Box  320.  Mill  City,  OR  97360; 
(503) 854-3366. 

Dated:  January  19,  2001. 
Darrell  Kenops, 

Forest  Supervisor. 

(PR  Doc.  01-2266  Filed  1-24-01;  8:45  am] 

■LUNG  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Opal  Creek  Scenic  Recreation  Area 
(SRA)  Advisory  Council;  Notice  of 
Meeting 

summary:  An  Opal  Creek  Scenic 
Recreation  Area  Advisory  Council 
meeting  will  convene  in  Salem,  Oregon 
on  Saturday,  February  3,  2001.  The 
meeting  is  scheduled  to  begin  at  9:00 
a.m.,  and  will  conclude  at 
approximately  2:00  p.m.  The  meeting 
will  be  held  at  the  Salem  City  Library, 
Louck  Hall,  located  on  585  Liberty 
Street  SE  in  Salem,  Oregon. 

The  Opal  Creek  Wilderness  and  Opal 
Creek  Scenic  Recreation  Area  Act  of 
1996  (Opal  Creek  Act)  (Pub.  L.  104-208) 
directed  the  Secretary  of  Agriculture  to 


establish  the  Opal  Creek  Scenic 
Recreation  Area  Advisory  Council.  The 
Advisory  Council  is  comprised  of 
thirteen  members  representing  state, 
county  and  city  governments,  and 
representatives  of  various  organizations, 
which  include  mining  industry, 
environmental  organizations,  inholders 
in  Opal  Creek  Scenic  Recreation  Area, 
economic  development,  Indian  tribes, 
adjacent  landowners  and  recreation 
interests.  The  council  provides  advice  to 
the  Secretary  of  Agriculture  on 
preparation  of  a  comprehensive  Opeil 
Creek  Management  Plan  for  the  SRA, 
and  consults  on  a  periodic  and  regidar 
basis  on  the  management  of  the  area. 
The  tentative  agenda  will  include 
refining  issue  statements  and  describing 
the  desired  future  condition  of  the  SRA. 

The  public  comment  period  is 
tentatively  scheduled  to  begin  at  1:00 
p.m.  Time  allotted  for  individual 
presentations  will  be  limited  to  3 
minutes.  Written  comments  are 
encoiuaged,  particularly  if  the  material 
cannot  be  presented  within  the  time 
limits  of  the  comment  period.  Written 
comments  may  be  submitted  prior  to  the 
February  3  meeting  by  sending  them  to 
Designated  Federal  Official  Stephanie 
Phillips  at  the  address  given  below. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
more  information  regarding  this 
meeting,  contact  Designated  Federal 
Official  Stephanie  PhilUps;  Willamette 
National  Forest,  Detroit  Ranger  District, 
HC  73  Box  320,  Mill  City,  OR  97360; 
(503)  854-3366. 

Dated:  lanuary  19,  2001. 
Darrel  Kenops, 
Forest  Supervisor. 
|FR  Doc.  01-2267  Filed  1-24-01;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-427-«14] 

Stainless  Steel  Sheet  and  Strip  in  Coils 
From  France:  Extension  of  Time  Limit 
for  the  Preliminary  Results  of  ttte 
Antidumping  Duty  Administrative 
Review 

agency:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  extension  of  time  limit 

for  the  preliminary  results  of 

antidiunping  duty  administrative 

review. 

summary:  The  Department  of  Commerce 
("the  Department")  is  extending  the 
time  limit  for  the  preliminary  results  of 


the  review  of  stainless  steel  sheet  and 
strip  in  coils  from  France.  This  review 
covers  the  period  January  4, 1999 
through  June  30,  2000. 

EFFECTIVE  DATE:  January  25,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Boiling  at  (202)  482-3434;  Office 
of  AD/CVD  Enforcement,  Group  in. 
Office  9,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington,  DC  20230. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA). 

Background 

On  September  6.  2000,  the 
Department  published  a  notice  of 
initiation  of  the  administrative  review  of 
stainless  steel  sheet  and  strip  in  coils 
from  France,  covering  the  period 
January  4, 1999  through  Jime  30,  2000 
(65  FR  53980).  The  preliminary  results 
are  currently  due  no  later  than  April  2, 
2001. 

Extension  of  Time  Limit  for  Preliminary 
Results 

Because  of  the  complex  issues 
enumerated  in  the  Memorandum  from 
Edward  C.  Yang  to  Joseph  A.  Spetrini, 
Extension  of  Time  Limit  for  the 
Preliminary  Results  of  Administrative 
Review  of  Certain  Stainless  Steel  Sheet 
and  Strip  in  Coils  from  France,  on  file 
in  the  Central  Records  Unit  (CRU)  of  the 
Main  Commerce  Building,  Room  B-099, 
we  find  that  it  is  not  practicable  to 
complete  this  review  by  the  scheduled 
deadline  of  April  2,  2001.  Therefore,  in 
accordance  with  section  751(a)(3)(A)  of 
the  Act,  the  Department  is  extending  the 
time  period  for  issuing  the  preliminary 
results  of  review  by  90  days  until  July 
2,  2001. 

Dated:  January  12,  2001. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary,  Enforcement 
Group  III. 

(FR  Doc.  01-2202  Filed  1-24-01;  8:45  am) 
BILLING  COOC  361IM>S-P 
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DEPARTMENT  OF  COMMERCE 
fettematlonal  Trade  Administration 

IC-475-830] 

Motlce  of  Initiation  of  Countervailing 
Duty  Investigation:  Stainless  Steel  Bar 
ftromKaiy 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
ttepartment  of  Commerce. 

ACTION:  Initiation  of  countervailing  duty 
investigation. 


iFFECnVE  DATE:  January  25,  2001. 
K)R  FURTHER  MFORMAT10N  CONTACT: 

Suresh  Maniam  or  Greg  Campbell  at 
^02)  482-0176  and  (202)  482-2239, 
respectively;  Import  Administration, 
kitemational  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 

Initiation  of  Investigation 

The  Applicable  Statute  and  Regulations 

I  i  Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
jtfae  effective  date  of  the  amendinents 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act. 
In  addition,  unless  otherwise  indicated, 
all  citations  to  the  Department  of 
Commerce's  (the  Department's) 
regulations  are  references  to  the 
provisions  codified  at  19  CFR  part  351 
(April  2000). 

The  Petition 

On  December  28,  2000,  the 
Department  received  a  petition  filed  in 
proper  form  by  Carpenter  Technology 
Corp.,  Crucible  Specialty  Metals, 
Electralloy  Corp.,  Empire  Specialty 
Steel  Inc.,  Slater  Steels  Corp.,  and  the 
United  Steelworkers  of  America,  AFL- 
CIO/CLC  (collectively,  the  petitioners). 
The  Department  received  supplemental 
information  to  the  petition  on  January  8, 
2001. 

In  accordance  with  section  702(b)(1) 
of  the  Act,  the  petitioners  allege  that 
manufactiu^rs,  producers,  or  exporters 
of  the  subject  merchandise  from  Italy 
receive  countervailable  subsidies  within 
the  meaning  of  section  701  of  the  Act, 
and  that  such  imports  are  materially 
injuring,  or  threatening  material  injury 
to,  an  industry  in  the  United  States. 

The  Department  finds  that  the 
petitioners  filed  this  petition  on  behalf 
of  the  domestic  industry  because  they 
are  interested  parties  as  defined  in 
sections  771(9)(C)  and  (DJ  of  the  Act  and 
they  have  demonstrated  sufficient 
industry  support.  See  infra. 


"Determination  of  Industry  Support  for 
the  Petition." 

Scope  of  Investigation 

For  purposes  of  this  investigation,  the 
term  "stainless  steel  bar"  includes 
articles  of  stainless  steel  in  straight 
lengths  that  have  been  either  hot-rolled, 
forged,  turned,  cold-drawn,  cold-rolled 
or  otherwise  cold-finished,  or  ground, 
having  a  luiiform  sohd  cross  section 
along  their  whole  length  in  the  shape  of 
circles,  segments  of  circles,  ovals, 
rectemgles  (including  squares),  triangles, 
hexagons,  octagons,  or  other  convex 
polygons.  Stainless  steel  bar  includes 
cold-finished  staiidess  steel  bars  that  are 
turned  or  ground  in  straight  lengths, 
whether  produced  irom  hot-rolled  bar  or 
from  straightened  and  cut  rod  or  wire, 
and  reinforcing  bars  that  have 
indentations,  ribs,  grooves,  or  other 
deformations  produced  dtuing  the 
rolling  process. 

Except  as  specified  above,  the  term 
does  not  include  stainless  steel  semi- 
finished products,  cut  length  flat-rolled 
products  [i.e.,  cut  length  rolled  products 
which  if  less  than  4.75  mm  in  thickness 
have  a  width  measuring  at  least  10  times 
in  thickness,  or  if  4.75  mm  or  more  in 
thickness  having  a  width  which  exceeds 
150  mm  and  measures  at  least  twice  the 
thickness),  products  that  have  been  cut 
from  stainless  steel  sheet,  strip  or  plate, 
wire  (i.e.,  cold-formed  products  in  coils, 
of  any  imiform  solid  cross  section  along 
their  whole  length,  which  do  not 
conform  to  the  definition  of  flat-rolled 
product),  and  angles,  shapes  and 
sections. 

The  stainless  steel  bar  subject  to  this 
investigation  is  currently  classifiable 
under  subheadings  7222.11.00.05, 
7222.11.00.50,  7222.19.00.05, 
7222.19.00.50,  7222.20.00.05, 
7222.20.00.45,  7222.20.00.75,  and 
7222.30.00.00  of  the  Harmonized  Tariff 
Schedules  of  the  United  States 
(HTSUS).  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  Customs  purposes,  the 
written  description  of  the  scope  of  these 
investigations  is  dispositive. 

During  our  review  of  the  petition,  we 
discussed  the  scope  with  the  petitioners 
and  the  Customs  Service  (see 
Memorandum  to  Paula  Ilardi,  "Scope 
Language  for  Stainless  Steel  Bar 
Petitions,"  dated  January  9,  2001)  to 
ensure  that  the  scope  in  the  petition 
accurately  reflects  the  products  for 
which  the  domestic  industry  is  seeking 
relief.  Moreover,  as  discussed  in  the 
preamble  to  the  Department's 
regulations  (Antidumping  Duties; 
Countervailing  Duties;  Final  Rule,  62  FR 
27296,  27323  (May  19, 1997)),  we  are 
setting  aside  a  period  for  parties  to  raise 


issues  regarding  product  coverage.  The 
Department  encourages  all  parties  to 
submit  such  comments  within  20 
calendar  days  of  pubUcation  of  this 
notice.  Comments  should  be  addressed 
to  Import  Administration's  Central 
Records  Unit,  Room  1870,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW, 
Washington,  DC  20230.  The  period  of 
scope  consultations  is  intended  to 
provide  the  Department  with  ample 
opportunity  to  consider  all  comments 
and  consult  with  parties  prior  to  the 
issuance  of  the  preliminary 
determination. 

Consultations 

Pursuant  to  section  702(b)(4)(A}(ii)  of 
the  Act,  the  Department  invited 
representatives  of  the  Government  of 
Italy  (GOT)  and  the  European 
Conunission  (EC)  for  considtations  with 
respect  to  the  petition  filed.  The 
Department  held  consultations  with  the 
GOI  and  EC  on  January  10,  2001.  The 
points  raised  in  the  considtations  are 
described  in  the  Memorandum  to  File, 
"CVD  Consultations  with  Officials  from 
the  Government  of  Italy  and  the 
European  Commission,"  dated  January 
10,  2001  and  in  the  subsequent 
submission  by  the  EC,  dated  January  10, 
2001.  These  points  are  addressed  in  the 
Import  Administration  Coimtervailing 
Duty  Investigation  Initiation  Checldist, 
dated  January  17,  2001  (hereafter  the 
Initiation  Checklist),  on  file  in  the 
Central  Records  Unit,  Room  B-099  of 
the  main  Department  of  Commerce 
building. 

Determination  of  Industry  Support  for 
the  Petition 

Section  702(b)(1)  of  the  Act  requires 
that  a  petition  be  filed  on  behalf  of  the 
domestic  industry.  Section  702(c)(4)(A) 
of  the  Act  provides  that  the 
Department's  industry  support 
determination,  which  is  to  be  made 
before  the  initiation  of  the  investigation, 
be  based  on  whether  a  minimum 
percentage  of  the  relevant  industry 
supports  the  petition.  A  petition  meets 
this  requirement  if  the  domestic 
producers  or  workers  who  support  the 
petition  account  for.  (1)  At  least  25 
percent  of  the  total  production  of  the 
domestic  like  product;  and  (2)  more 
than  50  percent  of  the  production  of  the 
domestic  like  product  produced  by  that 
portion  of  the  industry  expressing 
support  for,  or  opposition  to,  the 
petition.  Moreover,  section  702(c)(4)(D) 
provides  that,  if  the  petition  does  not 
establish  support  of  domestic  producers 
or  workers  accounting  for  more  than  50 
percent  of  the  total  production  of  the 
domestic  like  product,  the  Department 


7740 


Federal  Register/ Vol.  66,  No.  17 /Thursday,  January  25,  2001 /Notices 


shall  either  poll  the  industry  or  rely  on 
other  information  in  order  to  determine 
if  there  is  support  for  the  petition. 

Section  771(4)(A)  of  the  Act  defines 
the  "industry"  as  the  producers  of  a 
domestic  like  product.  Thus,  to 
determine  whether  the  petition  has  the 
requisite  industry  support,  the  statute 
directs  the  Department  to  look  to 
producers  and  workers  who  produce  the 
domestic  like  product.  The  International 
Trade  Commission  (TTC),  which  is 
responsible  for  determining  whether 
"the  domestic  industry"  has  been 
injiued,  must  also  determine  what 
constitutes  a  domestic  like  product  in 
order  to  define  the  industry.  While  both 
the  Department  and  the  ITC  must  apply 
the  same  statutory  definition  regarding 
the  domestic  like  product  (section 
771(10)  of  the  Act),  they  do  so  for 
different  purposes  and  pursuant  to 
separate  and  distinct  authority.  In 
addition,  the  Department's 
determination  is  subject  to  limitations  of 
time  and  information.  Although  this 
may  result  in  different  definitions  of  the 
like  product,  such  differences  do  not 
render  the  decision  of  either  agency 
contrary  to  the  law.^ 

Section  771(10)  of  the  Act  defines  the 
domestic  like  product  as  "a  product 
which  is  like,  or  in  the  absence  of  like, 
most  similar  in  characteristics  and  uses 
with,  the  article  subject  to  an 
investigation  under  this  subtitle."  Thus, 
the  reference  point  from  which  the 
domestic  like  product  analysis  begins  is 
"the  article  subject  to  an  investigation," 
i.e.,  the  class  or  kind  of  merchandise  to 
be  investigated,  which  normally  moII  be 
the  scope  as  defined  in  the  petition. 

We  reviewed  the  description  of  the 
domestic  like  product  presented  in  the 
petition  with  Customs  and  the  ITC. 
Based  upon  our  review  of  the 
petitioners'  claims,  we  concur  that  there 
is  a  single  domestic  like  product,  which 
is  defined,  supra,  in  the  "Scope  of 
Investigation"  section.  Moreover,  the 
Department  has  determined  that  the 
petition  contains  adequate  evidence  of 
industry  support  and,  therefore,  polling 
is  unnecessary  [see  Initiation  Checklist). 
The  Department  received  no  opposition 
to  the  pistition.  The  petitioners 
established  industry  support 
representing  over  50  percent  of  total 
production  of  the  domestic  like  product. 
Accordingly,  we  determine  that  this 
petition  is  filed  on  behalf  of  the 
domestic  industry  within  the  meaning 
of  section  702(c)(4)(A)  of  the  Act. 


>  See  Aigoma  Steel  Corp.  Ltd..  v.  United  States. 
688  F.  Supp.  639.  642-44  (OT  1988);  High 
Information  Content  Flat  Panel  Displays  and 
Display  Glass  from  Japan:  Final  Determination: 
Rescission  of  Investigation  and  Partial  Dismissal  of 
Petition.  56  FR  32376.  32380-81  (July  16,  1991). 


Injury  Test 

Because  Italy  is  a  "Subsidies 
Agreement  Country"  within  the 
meaning  of  section  701(b)  of  the  Act, 
section  701(a)(2)  applies  to  this 
investigation.  Accordingly,  the  ITC  must 
determine  whether  imports  of  the 
subject  merchandise  from  Italy 
materially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry. 

Allegations  and  Evidence  of  Material 
Injury  and  Cktusation 

The  petition  alleges  that  the  U.S. 
industry  producing  the  domestic  like 
product  is  being  materially  injured,  or  is 
threatened  with  material  injury,  by 
reason  of  the  individual  and  cimiulated 
imports  of  the  subject  merchandise.  The 
petitioners  contend  that  the  industry's 
injiu^  condition  is  evident  in  the 
declining  trends  in  net  operating 
income,  net  sales  voliune  and  value, 
profit  to  sales  ratios,  and  capacity 
utilization.  The  allegations  of  injiuy  and 
causation  are  supported  by  relevant 
evidence  including  U.S.  Customs  import 
data,  lost  sales,  and  pricing  information. 
We  have  assessed  the  allegations  and 
supporting  evidence  regarding  material 
injury  and  causation,  and  have 
determined  that  these  allegations  are 
properly  supported  by  acciuate  and 
adequate  evidence,  and  meet  the 
statutory  requirements  for  initiation  (see 
Initiation  Checklist). 

Allegations  of  Subsidies 

Section  702(b)  of  the  Act  requires  the 
Department  to  initiate  a  coimtervailing 
duty  proceeding  whenever  an  interested 
party  files  a  petition,  on  behalf  of  an 
industry,  that  (1)  alleges  the  elements 
necessary  for  an  imposition  of  a  duty 
imder  sections  701(a),  and  (2)  is 
accompanied  by  information  reasonably 
available  to  the  petitioners  supporting 
the  allegations. 

Initiation  of  Countervailing  Duty 
Investigation 

The  Department  has  examined  the 
countervailing  duty  petition  on  stainless 
steel  bar  from  Italy  and  foimd  that  it 
complies  with  the  requirements  of 
section  702(b)  of  the  Act.  Therefore,  in 
accordance  with  section  702(b)  of  the 
Act,  we  are  initiating  a  countervailing 
duty  investigation  to  determine  whether 
manufacturers,  producers,  or  exporters 
of  stainless  steel  bar  from  Italy  receive 
countervailable  subsidies  (see  Initiation 
Checklist). 


A.  Equityworthiness 

The  petitioners  allege  that,  consistent 
with  Wire  Rod,^  the  Department  should 
find  Cogne  Acciai  Special!  S.r.l.  (CAS) 
and  its  predecessors  unequityworthy 
from  1985  through  1988  and  from  1991 
through  1992. 

B.  Creditworthiness 

The  petitioners  allege  that,  consistent 
with  IVire  Rod,  the  Department  should 
find  CAS  and  its  predecessors 
uncreditworthy  from  1985  through 
1993.  The  petitioners  also  request  that 
the  Department  investigate  the 
creditworthiness  of  Gruppo  Falck  S.p.A. 
(Falck)  and  Acciaierie  di  Bolzonao 
S.p.A.  (Bolzano)  from  1993  through 
1994  and  from  1995  through  1996, 
respectively.  The  petitioners  note  that  in 
Wire  Rod,  tiie  Department  initiated  an 
uncreditworthy  investigation  on  Falck 
and  Bolzano  for  the  years  in  question, 
but  did  not  make  a  final  determination 
because  these  companies  were  found  to 
have  not  received  any  long-term  loans 
or  loan  guarantees  in  those  years  (see 
Petitioners  Supplement,  dated  January 
8,  2001,  at  Attachment  1.)  If,  in  the 
course  of  this  investigation,  we  discover 
that  Falck  or  Bolzano  received  equity 
infusions,  loans  or  loan  guarantees  were 
provided  in  these  years,  we  will 
investigate  whether  they  were 
uncreditworthy. 

C.  Change  in  Ownership 

The  petitioners  allege  that  Finsider 
S.p.A.  (Finsider)/ILVA  and  Falck, 
received  non-recurring  grants  prior  to 
their  changes  in  ownership  and  that, 
after  the  changes  in  ownership,  CAS 
and  Acciaierie  Balbruna  S.r.l. 
(Valbruna)/Bolzano  are,  for  all  intents 
and  purposes,  the  same  "person"  as 
Finsider/ILVA  and  Falck,  respectively. 
Consequently,  according  to  the 
petitioners,  consistent  with  the 
Department's  recent  AST  Remand 
Redetermination,^  the  past 
countervailable  subsidies  received  by 
these  business  entities  continue  to  be 
countervailable  after  the  changes  in 
ownership.  In  support  of  the  their 
allegation  for  CAS,  the  petitioners  note 
that  CAS,  like  the  respondent  in  the 
AST  Remand  Redetermination,  was 
created  as  a  separately  incorporated 
subsidiary  of  ILVA  pursuant  to  the 
restructuring  of  the  Italian  steel 
industry.  All  eissets  and  certain 


^  See  Final  Affirmative  Countervailing  Duty 
Determination:  Certain  Stainless  Steel  Wire  Bod 
from  Italy.  63  FR  40474  (July  29,  1998)  [Wire  Rod). 

'  See  Final  Results  of  Redetermination  Pursuant 
to  Court  Remand  in  Acciai  Speciali  Temi  S.p.A.  v. 
United  States.,  et  al.  {Ct.  No.  99-O6-00364) 
(December  19.  2000)  [AST  Remand 
Redetermination). 
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liabilities  associated  with  the 
production  facilities  of  these  companies 
were  contributed  to  the  newly  formed 
companies  in  preparation  for 
privatization. 

With  regard  to  Bolzano,  the 
petitioners  argue  that  the  company's 
financial  statements  demonstrate  the 
continuity  in  the  company's  business 
activities  before  and  after  its  sale.  In 
particular,  the  company's  production  of 
merchandise  continued  unimpeded 
during  the  period  of  ownership  change. 
Therefore,  the  petitioners  request, 
consistent  with  the  methodology  in  the 
AST  Remand  Redetermination,  that  all 
non-recurring  subsidies  provided  to 
Finsider/ILVA  and  Falck  be  attributed 
in  full  to  CAS  and  Valbruna/Bolzano, 
respectively. 

D.  Programs 

We  are  including  in  oiu-  investigation 
the  following  programs  alleged  in  the 
petition  to  have  provided 
countervailable  subsidies  to  producers 
and  exporters  of  the  subject 
merchandise  in  Italy: 

Government  of  Italy  Subsidies 

1.  Capacity  Reduction  Payments 
imder  Law  193/1984 

2.  Law  796/76  Exchange  Rate 
Guarantees 

3.  Article  33  of  Law  227/77,  Export 
Credit  Financing  Under  Law  227/77, 
and  Decree  Law  143/98 

4.  Law  451/94  Early  Retirement 
Benefits 

5.  Grants  under  Laws  46/82  and  706/ 
85 

6.  Law  181/89  and  Law  120/89 

7.  Law  488/92,  Legislative  Decree  96/ 
93  and  Circolare  38522 

8.  Law  341/95  and  Circolare  50175/95 

9.  Law  675/77 

10.  Export  Marketing  Grants  imder 
Law  394/81 

11.  Law  10/91 

12.  Law  481/94  "Law  on  Dismantiing 
of  the  Private-Sector  Steel  Industry" 

13.  Law  549/95 

Government  of  Bolzano  Subsidies 

14.  Bolzano  Law  25/81  Articles  13 
through  15 

Government  of  Valle  d'  Aosta  Subsidies 

15.  Valle  d"  Aosta  Law  64/92 

16.  Valle  d'  Aosta  Law  12/87 

European  Union  Subsidies 

17.  ECSC  Article  54  Loans 

18.  European  Social  Fund 

19.  ECSC  Article  56  Conversion 
Loans,  Interest  Rebates  and 
Restructuring  Grants 

20.  EiuDpean  Regional  Development 
Fund 


21.  Commission  Decision  88/588  and 
Resider  n 

Company  Specific  Subsidies  Conferred 
by  the  Government  of  Italy 

22.  Restructuring  Subsidies  Provided 
to  CAS 

A.  Equity  Infusions  to  Finsider  and 
ILVA 

B.  Pre-Privatization  Assistance  and 
Debt  Forgiveness 

Company  Specific  Subsidies  Conferred 
by  the  Government  of  Bolzano 

23.  Purcha^  and  Leaseback  of 
Bolzano  Industrial  Site 

A.  Lease  of  Bolzano  Industrial  Site  to 
Valbruna 

B.  Lease  Exemption  under  Valbruna/ 
Bolzano  Lease 

C.  Environmental  and  Research  and 
Development  Assistance  to  Bolzano 

Company  Specific  Subsidies  Conferred 
by  the  Government  of  Valle  d"  Aosta 

24.  Assistance  Associated  with  Sale  of 
CAS 

A.  Lease  of  Cogne  Industrial  Site 

B.  Provision  of  Electricity 

C.  Waste  Plant 

D.  Loans  to  CAS  to  Transfer  its 
Property 

Distribution  of  Copies  of  the  Petition 

In  accordance  with  section 
702(b)(4)(A)(i)  of  the  Act,  a  copy  of  the 
public  version  of  the  {}etition  have  been 
provided  to  the  GOI  and  the  EC.  We  will 
attempt  to  provide  a  copy  of  the  public 
version  of  the  petition  to  each  exporter 
named  in  the  petition,  as  provided  for 
under  §  351.203(c)(2)  of  the 
Department's  regulations. 

FTC  Notification 

We  have  notified  the  ITC  of  our 
initiation,  as  required  by  section  702(d) 
of  the  Act 

Preliminary  Determination  by  the  ITC 

The  ITC  will  determine  no  later  than 
February  12,  2001,  whether  there  is  a 
reasonable  indication  that  import  of 
stainless  steel  bar  from  Italy  is  causing 
material  injury,  or  threatening  to  cause 
material  injury  to,  a  U.S.  industry.  A 
negative  ITC  determination  will  result 
in  the  investigation  being  terminated; 
otherwise,  the  investigation  will 
proceed  according  to  statutory  and 
regulatory  time  limits. 

This  notice  is  issued  and  published 
pursuant  to  section  777(i)  of  the  Act. 

Dated:  January  17,  2001. 
Troy  H.  Cribb, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  01-2203  Filed  1-24-01;  8:45  am] 
aaajNG  cooc  35i(m>s-p 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.012201B] 

Rshing  Vessel  Capital  Construction 
Fund  Agreement,  Application,  and 
Certificate  of  Construction/ 
Reconstruction 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration  (NOAA) 
ACTKM:  Proposed  information 
collection;  comment  request. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportimity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
DATES:  Written  comments  must  be 
submitted  on  or  before  March  26,  2001. 
ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clayton,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  6086, 14th  and 
Constitution  Avenue  NW.,  Washington 
DC  20230  (or  via  Internet  at 
MClayton@doc.gov). 

FOR  FURTHER  INFORMATKM  COMTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Charles  L.  Cooper, 
Financial  Services  Division,  Office  of 
Sustainable  Fisheries,  National  Marine 
Fisheries  Service,  1315  East- West 
Highway,  Silver  Spring,  MD  20910. 
phone  301-713-2396. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

Respondents  will  be  commercial 
fishing  industry  individuals, 
partnerships,  and  corporations  that 
want  to  enter  into  Capital  Conatruction 
Fund  agreements  with  the  Secretary  of 
Commerce.  Such  agreements  allow 
deferral  of  Federal  taxation  on  fishing 
vessel  income  deposited  into  a  fund  for 
the  respondent  for  use  in  the 
acquisition,  construction,  or 
reconstruction  of  a  fishing  vessel. 
Deferred  taxes  are  recaptured  by 
reducing  an  agreement  vessel's  basis  for 
depreciation  by  the  amount  withdrawn 
from  the  fund  for  its  acquisition, 
construction,  or  reconstruction.  The 
information  collected  from  agreement 
holders  is  used  to  determine  their 
eligibility  to  participate  in  the  Capital 
Construction  Fund  Program  pursuant  to 
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50  CFR  part  259.  At  the  completion  of 
the  construction/reconstruction,  a 
certificate  to  that  effect  must  be 
submitted. 

n.  Method  of  CoUection 

The  information  will  be  collected  on 
fonns:  the  Fishing  Vessel  Capital 
Construction  Fimd  Application,  the 
Interim  Capital  Construction  Fund 
Agreement,  and  the  Certificate  of 
Construction/Reconstruction. 

m.Data. 

OMB  Number.  0648-0090. 

Form  Number.  NOAA  Form  88-14. 

Type  of  Review.  Regular  submission. 

Affected  Public:  Business  and  other 
for-profit  organizations. 

Estimated  Number  of  Respondents: 
1,000. 

Estimated  Time  Per  Response:  3.5 
hours  for  an  agreement,  1  hour  for  a 
certificate. 

Estimated  Total  Annual  Burden 
Hours:  2,250. 

Estimated  Total  Annual  Cost  to 
Public  SI. 000. 

TV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utihty;  (b)  the  acciuacy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  sununarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  |anuary  19.  2001. 
GweUnar  Banks, 

Management  Analyst,  Office  of  the  Chief 

Information  Officer. 

(PR  Doc.  01-2319  Filed  1-24-01:  8:45  am] 

MLUNQ  CODE  3810-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  AtnMMpheric 
Administration 

[LD.011901B] 

Endangered  Species;  Permits 

agency:  National  Marine  Fisheries 

Service  (NMFS),  Natyjnal  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  an  application  for  a 

scientific  research  permit  1275  and 

1276. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  actions  regarding  permits  for 
takes  of  endangered  and  threatened 
species  for  the  purposes  of  scientific 
research  and/or  enhancement:  NMFS 
has  received  a  scientific  research  permit 
application  from  Mr.  Joseph  Hightower, 
of  North  Carolina  Cooperative  Fish  and 
WUdlife  Research  Unit  (NCCFWRU) 
(1275)and  fi-om  Mr.  Jay  Holder,  of 
Florida  Fish  and  Wildlife  Conservation 
Commission  (FFWCC)  (1276). 
DATES:  Comments  or  requests  for  a 
public  hearing  on  any  of  the  new 
applications  or  modification  requests 
must  be  received  at  the  appropriate 
address  or  fax  number  no  later  than  5 
p.m.  eastern  standard  time  on  February 
26, 2001. 

ADDRESSES:  Written  comiuents  on  any  of 
the  new  applications  or  modification 
requests  should  be  sent  to  the 
appropriate  office  as  indicated  below. 
Comments  may  also  be  sent  via  fax  to 
the  number  indicated  for  the  application 
or  modification  request.  Comments  will 
not  be  accepted  if  submitted  via  e-mail 
or  the  Internet.  The  applications  and 
related  doounents  are  available  for 
review  in  the  indicated  office,  by 
appointment: 

For  permits  1275,  1276:  Office  of 
Protected  Resources,  Endangered 
Species  Division,  F/PR3, 1315  East-West 
Highway,  Silver  Spring,  MD  20910  (ph: 
301-713-1401,  fax:  301-713-0376). 
FOR  FURTHER  INFORMATION  CONTACT: 
Terri  Jordan,  Silver  Spring,  MD  (ph: 
301-713-1401,  fax:  301-713-0376,  e-mail: 
Terri.Jordan@noaa.gov). 
SUPPLEMENTARY  INFORMATION: 

Authority 

Issuance  of  permits  and  permit 
modifications,  as  required  by  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1543)  (SSA),is  based  on  a 
finding  that  such  permits/modifications: 
(1)  are  applied  for  in  good  faith;  (2) 
would  not  operate  to  the  disadvantage 
of  the  listed  species  which  are  the 


subject  of  the  permits;  and  (3)  are 
consistent  with  the  piuposes  and 
policies  set  forth  in  section  2  of  the 
ESA.  Authority  to  take  listed  species  is 
subject  to  conditions  set  forth  in  the 
permits.  Permits  and  modifications  are 
issued  in  accordance  with  and  are 
subject  to  the  ESA  and  NMFS 
regulations  governing  listed  fish  and 
wildlife  permits  (50  CFR  parts  222-226). 

Those  individuals  requesting  a 
hearing  on  an  application  listed  in  this 
notice  should  set  out  the  specific 
reasons  why  a  hearing  on  that 
application  would  be  appropriate  (see 
ADDRESSES).  The  holding  of  such 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries, 
NOAA.  All  statements  and  opinions 
contained  in  the  permit  action 
summaries  are  those  of  the  applicant 
and  do  not  necessarily  reflect  the  views 
of  NMFS. 

Species  Covered  in  This  Notice 

The  following  species  and 
evolutionarily  significant  units  (ESU's) 
are  covered  in  this  notice: 

Fish 

Shortnose  sturgeon  [Acipenser 
brevirostrum) 

New  Applications  Received 

Application  1275:  The  applicant 
proposes  to  conduct  a  two  year  siuvey 
of  the  Nuese  River  to  prepare  a  baseline 
study  of  the  possible  existance  of 
shortnose  sturgeon  in  the  river.  The 
research  will  use  the  NMFS  sampling 
protocols  for  determining  presence  or 
absence  of  shortnose  sturgeon  in  a 
selected  river.  The  goals  of  the  study  are 
to  determine  whether  shortnose 
sturgeon  are  present  within  the  Nuese 
River  system,  and  to  determine  if 
suitable  shortnose  stxirgeon  habitat  is 
available  within  the  river  system. 

Application  1276:  The  applicants 
propose  to  conduct  an  absence/presence 
study  for  shortnose  stiugeon  in  the  St. 
John  River,  Florida.  Shortnose  sturgeon 
were  last  reported  in  the  system  in  the 
1970s  and  1980s.  The  primary  objective 
of  the  study  is  to  determine  the  existing 
population  level  of  shortnos^  sturgeon 
within  the  river  system.  The  applicant 
will  use  the  NMFS  approved  sampling 
prototcols  for  a  presence/absence  study. 
Obtaining  an  estimate  of  shortnose 
sturgeon  numbers  will  allow  resource 
partners  to  implement  the  secondary 
objective  whereby  other  recovery  plan 
strategies  for  the  species  can  proceed. 
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Dated:  January  19,  2000. 
Margaret  Lorenz, 

Acting  Chief  Endangered  Species  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
(PR  Doc.  01-2317  Filed  1-24-01;  8:45  am) 

MLUNQ  COOE  3S10-2»-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Admlnlstratkin 

■.D.01170iq 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Issuance  of  permit  1267. 

SUMMARY:  Notice  is  hereby  given  that 
NMFS  has  issued  a  permit,  on  December 
20,  2000,  to  the  Plum  Creek  Timber 
Company  (Plxmi  Creek  Timber 
Company,  Inc.,  Plum  Creek 
Timberlands,  L.P.,  Plum  Creek  Timber  I, 
L.L.C.,  Plum  Creek  Marketing,  Inc., 
Pliun  Creek  Land  Company,  Plimi  Creek 
Northwest  Lumber,  Inc.,  Plum  Creek 
Northwest  Plywood,  Inc.,  and  Plum 
Creek  MDF,  Inc.),  hereafter  referred  to  as 
A  "Plum  Creek,"  that  authorizes 
incidental  take  of  Endangered  Species 
Act-listed  anadromous  fish,  subject  to 
certain  conditions  set  forth  therein. 
ADDRESSES:  The  applications  and 
related  documents  are  available  for 
review  in  the  following  office,  by 
appointment: 

Snake  River  Habitat  Branch  Office, 
10215  W  Emerald,  Suite  180,  Boise, 
Idaho  83704. 

FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Ries  (208-882-6148). 
SUPPLEMENTARY  INFORMATION:  The 
permit  was  issued  under  the  authority 
of  section  10(a)(1)(B)  of  the  Endangered 
Species  Act  of  1973  (ESA)  (16  U.S.C. 
1531-1543)  and  NMFS  regulations 
governing  ESA-listed  fish  and  wildlife 
permits  (50  CFR  parts  222-227). 

The  permit  covers  activities 
associated  with  manufectiuing  of  forest 
products  and  commercial  forest 
management,  including  timber  harvest, 
tree  planting,  stand  maintenance,  fire 
suppression,  prescribed  burning,  cattle 
grazing,  sales  of  gravel  and  landscaping 
stones,  habitat  restoration,  scientific 
surveys  and  studies,  special  forest  use 
permits,  and  manufacturing  plants  in 
Idaho,  Washington,  and  Montana,  as 
described  in  the  Pliun  Creek  Native  Fish 
Habitat  Conservation  Plan  and 
associated  Environmental  Impact 


Statement,  and  Record  of  Decision.  The 
Record  of  Decision  was  signed  on 
November  20,  2000. 

Notice  was  published  on  December 
17, 1999  (64  FR  70695),  that  an 
application  had  been  filed  by  Pliun 
Creek  for  an  incidental  take  permit. 
Permit  1267  was  issued  to  the  Plum 
Creek  on  November  20,  2000.  Permit 
1267  authorizes  Plum  Creek  incidental 
take  of  threatened  Coliunbia  River 
Chiun  Salmon  ESU  (Qncorhync/ius 
keta).  Lower  Colvunbia  River  chinook 
salmon  ESU  (O.  tschawytscha).  Lower 
Columbia  River  steelhead  ESU  (O. 
mykiss),  Mid-Columbia  River  steelhead 
ESU  (O.  mykiss).  Snake  River  steelhead 
ESU  (O.  mykiss).  Snake  River  spring/ 
summer  chinook  ESU  (O. 
tschawytscha),  and  Snake  River  fall 
chinook  salmon  ESU  (O.  tschawytscha). 
In  addition,  Permit  1267  would 
authorize  incidental  take  of  the 
foUowing  unlisted  species  if  they 
become  listed  prior  to  expiration  of  the 
permit:  Upper  Columbia  River  summer/ 
fall  chinook  salmon  ESU  (O. 
tschawytscha),  Mid-Colimibia  River 
spring  chinook  salmon  ESU  (O. 
tschawytscha),  and  Lower  Columbia 
River/Southwest  Washington  coho 
salmon  ESU  (O.  kisutch).  Permit  1267 
expires  on  November  20,  2030. 

Issuance  of  the  permit  was  based  on 
a  finding  that  Pliun  Creek  had  met  the 
permit  issuance  criteria  of  50  CFR 
222.22(c).  The  permit  will  take  effect  for 
Usted  covered  species  on  the  effective 
date  of  a  rule  under  Section  4(d)  of  the 
ESA  prohibiting  take  of  the  species.  For 
unlisted  covered  species,  the  permit 
will  take  effect  upon  the  listing  of  a 
species  as  endangered,  and  for  a  species 
listed  as  threatened,  on  the  effective 
date  of  a  rule  under  section  4(d)  of  the 
ESA  prohibiting  take  of  the  species. 

Dated:  January  22,  2001. 
Margaret  Lorenz, 

Acting  Chief,  Endangered  Species  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
[FR  Doc.  01-2318  Filed  1-24-01;  8:45  am) 

MLUNQ  COOe  361»-22-« 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcsmant  of  an  Import  Umtt  for 
Cortain  Wool  TsxtHs  Products 
Produced  or  Manufactured  In  Russia 

January  19,  2001. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 


ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing  a 
limit. 

EFFECTIVE  DATE:  January  25,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the  U.S. 
Customs  website  at  http:// 
www.customs.gov.  For  information  on 
embargoes  and  quota  re-openings,  refer 
to  the  Office  of  Textiles  and  Apparel 
website  at  http://www.otexa.itia.doc.gov. 
SUPPLEMENTARY  INFORMATKM: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  Bilateral  Textile  Agreement, 
effected  by  exchange  of  notes  dated 
August  13,  1996  and  September  9, 1996. 
as  amended  on  December  15,  2000  and 
January  12,  2001,  between  the 
Governments  of  the  United  States  and 
the  Russian  Federation  establishes  a 
limit  for  wool  textile  products  in 
Category  435  for  the  period  January  1, 
2001  through  March  31,  2001. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  limit  for  the  period  January  1 ,  2001 
through  March  31,  2001. 

This  limit  may  be  revised  if  Russia 
becomes  a  member  of  the  World  Trade 
Organization  (WTO)  and  the  United 
States  applies  the  WTO  agreement  to 
Russia.   ' 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  65  FR  82328, 
published  on  December  28,  2000). 

Richard  B.  Steinkamp, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Comiiiittee  for  the  Implementation  of 
Textile  Agreements 

January  19,  2001. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner:  Pursuant  to 
section  204  of  the  Agricultural  Act  of 
1956,  as  amended  (7  U.S.C  1854); 
Executive  Order  11651  of  March  3, 
1972,  as  amended:  and  the  Bilateral 
Textile  Agreement,  efiiected  by  exchange 
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of  notes  dated  August  13. 1996  and 
September  9. 1996,  as  amended  on 
December  15,  2000  and  January  12. 
2001 ,  between  the  Governments  of  the 
United  States  and  the  Russian 
Federation,  you  are  directed  to  prohibit, 
effective  on  January  25.  2001.  entry  into 
the  United  States  for  consumption  and 
withdrawal  from  warehouse  for 
consumption  of  wool  textile  products  in 
Category  435,  produced  or 
manufactured  in  Russia  and  exported 
during  the  three-month  period 
beginning  on  January  1.  2001  and 
extending  through  March  31.  2001.  in 
excess  of  13,801  dozen. 

The  limit  set  forth  above  is  subject  to 
adjustment  pursuant  to  the  current 
bilateral  agreement  between  the 
Governments  of  the  United  States  and 
the  Russian  Federation. 

Products  in  the  above  category 
exported  during  2000  shall  be  charged 
to  the  applicable  category  limit  for  that 
year  (see  directive  dated  September  13. 
1999)  to  the  extent  of  any  unfilled 
balance.  In  the  event  the  limit 
established  for  that  period  has  been 
exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limit 
set  forth  in  this  directive. 

This  limit  may  be  revised  if  Russia 
becomes  a  member  of  the  World  Trade 
Organization  (WTO)  and  the  United 
States  applies  the  WTO  agreement  to 
Russia. 

In  carrying  out  the  above  directions, 
the  Conmxissioner  of  Customs  should 
construe  entry  into  the  United  States  for 
consumption  to  include  entry  for 
consumption  into  the  Commonwealth  of 
Puerto  Rico. 

The  Committee  for  the 
Implementation  of  Textile  Agreements 
has  determined  that  this  action  falls 
within  the  foreign  afiiairs  exception  of 
the  rulemaking  provisions  of  5  U.S.C. 
553(a)(1). 

Sincerely, 
Richard  B.  Steinkamp, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  01-2303  Filed  1-24-01;  8:45  am] 
BHJJNQ  CODE  3S10-0R-F 


DEPARTMENT  OF  DEFENSE 

Office  of  ttie  Secretary 

Defense  Science  Board 

action:  Notice  of  Advisory  Committee 
Meetings. 

SUMMARY:  The  Defense  Science  Board 
(DSB)  Task  Force  on  Chemical  Warfare 
Defense  will  meet  in  closed  sessions  on 
Febr\iary  12,  2001;  February  26,  2001; 


March  12-13,  2001;  and  March  26, 
2001;  at  SAIC,  Inc..  4001  N.  Fairfax 
Drive,  Arlington,  VA.  The  Task  Force 
will  assess  the  possibility  of  controlling 
the  risk  and  consequences  of  a  chemical 
warfare  (CW)  attack  to  acceptable 
national  security  levels  within  the  next 
five  years. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition,  Technology  & 
Logistics  on  scientific  emd  technical 
matters  as  they  affect  the  perceived 
needs  of  the  liepartment  of  Defense.  At 
these  meetings,  the  Task  Force  will 
assess  current  national  security  and 
military  objectives  with  respect  to  CW 
attacks;  CW  threats  that  significantly 
challenge  these  objectives  today  and  in 
the  futiue;  the  basis  elements  (R&D, 
materiel,  acquisition,  personnel, 
training,  leadership)  required  to  control 
risk  and  consequences  to  acceptable 
levels,  including  counter-proliferation; 
intelligence,  warning,  disruption; 
tactical  detection  and  protection  (active 
and  passive);  consequence  management; 
attribution  and  deterrence;  and  poUcy. 
The  Task  Force  will  also  assess  the 
testing  and  evaluation  necessary  to 
demonstrate  and  maintain  the  required 
capability  and  any  significant 
impediments  to  accomplishing  this  goal. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  92-463,  as  amended  (5 
U.S.C.  App.  n),  it  has  been  determined 
that  these  Defense  Science  Board 
meetings,  concern  matters  listed  in  5 
U.S.C.  552b(c)(l),  and  that  accordingly 
these  meetings  will  be  closed  to  the 
public. 

Dated:  lanuary  19,  2001. 
L.  M.  Bjmiim, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  01-2279  Filed  1-24-01;  8:45  ami 
■LUNQ  cooc  m>i-ie-M 


DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Army 

Privacy  Act  of  1974;  System  off 
Records 

agency:  Department  of  the  Army,  DoD. 

ACTION:  Notice  to  delete  and  amend 
systems  of  records. 

summary:  The  department  of  the  Army 
is  proposing  to  delete  a  system  of 
records  notice  from  its  existing 
inventory  of  records  systems  subject  to 
the  Privacy  Act  of  1974.  (5  U.S.C.  552a). 
as  amended. 


In  addition,  the  Army  is  amending  the 
system  identifier  for  A0600-«-104b. 
Military  Personnel  Records  Jacket  (NGB) 
last  published  on  November  4. 1999.  at 
64  FR  60177.  to  read  A0600-8-104b 
NGB,  same  system  name. 

DATES:  This  proposed  action  will  be 
effective  without  further  notice  on 
February  26,  2001,  imless  comments  are 
received  which  result  in  a  contrary 
determination. 

ADDRESSES:  Records  Management 
Division,  U.S.  Army  Records 
Management  and  Declassification 
Agency,  ATTN:  TAPC-PDD-RP,  Stop 
5603,  6000  6th  Street,  Ft.  Belvoir,  VA 
22060-5603. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Janice  Thornton  at  (703)  806-4390  or 
DSN  656-4390  or  Ms.  Christie  King  at 
(703)806-3711. 

SUPPLEMENTARY  INFORMATION:  The 

department  of  the  Army  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974.  (5  U.S.C.  552a).  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  specific  changes  to  the  records 
systems  being  amended  are  set  forth 
below  followed  by  the  notice,  as 
amended,  published  in  its  entirety.  The 
proposed  amendments  are  not  within 
the  purview  of  subsection  (r)  of  the 
Privacy  Act  of  1974,  (5  U.S.C.  552a).  as 
amended,  which  requires  the 
submission  of  a  new  or  altered  system 
report. 

Dated:  January  19.  2001. 

L.M.  Byniim, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

Deletion 

A064O-10  ARPC 
SYSTEM  NAME: 

Philippine  Army  Files  (December  23. 
1997.  62  FR  67055). 

REASON: 

Records  are  now  covered  under  the 
Army's  Privacy  Act  notice  A0600-6- 
104b  TAPC,  Official  Military  Personnel 
Records. 

Amendment 

A0600-»-104B 
SYSTEM  NAME: 

Military  Personnel  Records  Jacket 
(NGB)  (November  4.  1999.  64  FR  60177) 
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changes: 

SYSTEM  IDENTinER: 

Delete  entry  and  replace  with 
"JA0600-8-104b  NGB". 

*  I      *        *        *        * 

[Fk  Doc.  01-2278  Filed  1-24-01;  8:45  am] 

BIUJNO  CODE  5001-1 0-M 


DEPARTMENT  OF  DEFENSE 

Department  of  tiie  Army 

Privacy  Act  of  tiie  1974;  System  of 
Records 

AIQENCY:  Department  of  the  Army.  DOD. 
ACTION:  Notice  to  amend  preamble  to 
systems  of  records  notices. 

summary:  The  Department  of  the  Army 
is  amending  the  Preamble  to  the  Army's 
compilation  of  Privacy  Act  systems  of 
records  notices.  The  amendments 
consist  of  updating  the  For  Further 
Assistance:  and  Points  of  Contact: 
entries,  and  adding  GSA/GOVT-5  to  the 
list  of  government-wide  notice. 
DATES:  This  proposed  action  will  be 
effective  without  further  notice  on 
February  26,  2001  unless  comments  are 
.  ijeceived  which  result  in  a  contrary 
determination. 

ADDRESSES:  Records  Management 
Division,  U.S.  Army  Records 
Management  and  Declassification 
Agency,  ATTN:  TAPC-PDD-RP,  Stop 
5603,  6000  6th  Street,  Ft.  Belvoir,  VA 
22060-5603. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Janice  Thornton  at  (703)  806-^390  or 
DSN  656-^390  or  Ms.  Christie  King  at 
(703)  806-3711  or  DSN  656-3711. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Army  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a),  as 
Amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
^e  address  above. 

I  Dated:  January  19,  2001. 

1.  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

United  States  Army 

flow  Systems  of  Records  Are  Arranged 

\  Department  of  the  Army  records  are 
identified  by  the  directive  number 
which  prescribes  the  records  created, 
maintained  and  used,  and  are  published 
in  numerical  sequence  by  identification 
niimber.  For  example,  a  system  of 
tecords  about  assignment  of  military 
personnel  may  be  found  in  the  614 
series;  assignments,  details  and 
transfers'.  Some  subjects,  such  as 


investigations,  are  treated  as  sub- 
elements  of  a  series,  e.g.,  'criminal 
investigations',  'security',  and  'military 
intelligence'. 

How  to  Use  the  Index  Guide 

To  locate  a  particular  system  of 
records,  follow  this  general  guide.  The 
series  subject  corresponds  to  the  system 
identification  number.  For  example: 
medical  records  for  military  and  civilian 
personnel  are  in  the  40  series.  The  first 
letter,  'A',  represents  the  Army,  the 
number  40-66  is  the  prescribing 
directive,  and  the  suffix  letters  are 
internal  management  devices. 

For  Further  Assistance 

Any  questions  should  be  addressed  to 
the  Records  Management  Division,  U.S. 
Army  Records  Management  and 
Declassification  Agency,  ATTN:  TAPC- 
PDD-RP,  Stop  5603,  6000  6th  Street,  Ft. 
Belvoir,  VA  22060-5603. 

Points  of  Contact 

Ms.  Janice  Thornton  at  (703)  806- 
4390  or  DSN  656-4390  or  Ms.  Christie 
King  at  (703)  806-3711  or  DSN  656- 
3711. 

Subject  Series — System  Identification 
Series 

AOOOl — Office  Administration 

Housekeeping  Files 
A0015 — Boards,  Commissions,  and 

Conmiittees  Files 
A0020 — Inspector  General  Assistance, 

Inspections  Investigation,  and  Follow- 
up  Files 
A0025 — Information  Management  Files 
A0027 — Legal  Services  Files 
A0030 — Food  Program  Files 
A0037 — Financial  Administration/ 

Management  Files 
A0040 — Medical  Services  Files 
A0055 — Transportation  and  Travel  Files 
A0056 — Surface  Transportation  Files 
A0060 — Exchange  Service  Files 
A0065 — Postal  Services  Files 
A0070 — Research,  Development,  and 

Acquisition  Files 
A0095 — Aviation  Files 
A0135 — General  Army  National  Guard 

and  Army  Reserve  Files 
A0140 — U.S.  Army  Reserve  Files 
A0145 — Reserve  Officers  Training  Corps 

(ROTO  Files 
A0165 — Religious  Activity  Files 
AOl 90— Military  Police  Files 
A0195 — Criminal  Investigation  Files 
A0210 — Army  Installations  Files 
A0215 — Morale,  Welfare,  and 

Recreation/Non-appropriated  Funds 

(NAF)  Files 
A0220 — Military  Personnel  Data  Files 
A0340 — Army  Privacy  Program  Files 
A0350 — Training  and  Evaluation  Files 
A0351 — Army  Schools  Files 


A0352 — ^Dependent's  Education  Files 
A0360 — Army  and  Public  Information 

Files 
A0380 — Security  Information  Files 
A0381— Military  Intelligence  Files 
A0385— Safety  Files 
A0405 — Homeowners  Assistance/Real 

Estate  Files 
A0570 — Human  Resources  Information 

Files 
A0600 — General/Military  Personnel 

Management  Files 
A0601— Military  Personnel 

Procurement  Files 
A0602 — Behavioral  and  Social  Sciences 

Files 
A0608 — Personal  Affairs  Files 
A0614 — Assignments,  Details,  and 

Transfers  Files 
A0621— Education  Files 
A0635 — Officer/Enlisted  Personnel 

Separation  Files 
A0640 — Personnel  Management  and 

Identification  of  Individuals  Files 
A0672 — Decorations,  Awards,  and 

Honors  Files 
A0680 — Personnel  Information  System 

Files 
A0690 — Civilian  Persoimel  Files 
A0710 — Inventory  Management  Files 
A0715 — Procurement  Files 
A0725 — Requisition  and  Issue  of 

Supplies  and  Equipment  Files 
A0735 — Library  Borrowers'/Users'  Files. . 
A0870 — Army  History  Files 
A0920 — Civilian  Marksmanship 

Program  Files 
A0930 — Army  Emergency  Relief 

Transaction  Files 
A1105 — Corps  of  Engineers  Planning 

Files 
All 30 — Corps  of  Engineers  Civilian 

Uniform  Files 
A1145 — Corps  of  Engineers  Regulator 

Functions  Files 

Army  and  Air  Force  Exchange  Service 
(AAFES) 

AAFES  02 — Executive  Management 

Records 
AAFES  04 — ^Personnel  Management 

Records 
AAFES  05 — Information  and  Public 

Relations  Records 
AAFES  06 — Legal  and  Legislative 

Records 
AAFES  07 — Financial  Management 

Records 
AAFES  09 — Automated  Data  Processing 

Records 
AAFES  12 — Procurement  Records 
AAFES  15 — Transportation  Records 
AAFES  16 — Pans  and  Management 

Records 
AAFES  17 — Safety  and  Seciuity  Records 

In  Addition,  the  Department  of  the 
Army  Maintains  Systems  of  Records  in 
Accordance  with  Govenmient-Wide 
Privacy  Act  Systems  of  Records  Notices. 
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Equal  Employment  Opportunity 
Commission 

EEOC/GOVT-1— Equal  Employment 
Opportxmity  in  the  Federal 
Government  Complaint  and  Appeal 
Records 

Federal  Emergency  Management 
Agmcy 

FEMA/GOVT-1— National  Defense 
Executive  Reserve  System 

General  Services  Administration 

GSA/GOVT-2— Employment  Under 

Commercial  Activities  Contracts 
GSA/GOVT-3— Travel  Charge  Card 

Program 
GSA/GOVT-4— Contracted  Travel 

Service  Program 
GSA/GOVT-5— Access  Certificates  for 

Electronic  Services  (ACES) 

Department  of  Labor 

DOL/GOVT-1— Office  of  Workers' 
Compensation  Programs,  Federal 
Employees'  Compensation  Act  File 

DOL/GOVT-2— Job  Corps  Student 
Records 

Merit  Systems  Protection  Board 

MSPB/GOVT-1— Appeal  and  Case 
Records 

OfiBce  of  Government  Ethics 

OGE/GOVT-l— Executive  Branch 
Public  Financial  Disclosure  Reports 
and  Other  Ethics  Program  Records 

OGE/GOVT-2— Confidential  Statements 
of  Employment  and  Financial 
Interests 

Office  of  Personnel  Management 

OPM/GOVT-1— General  Personnel 

Records 
OPM/GOVT-2— Employee  Performance 

File  System  Records 
OPM/GOVT-3— Records  of  Adverse 

Actions,  Performance  Based 

Reduction  in  Grade  and  Removal 

Actions,  and  Termination  of 

Probationers 
OPM/GOVT-HReserved] 
OPM/GOVT-5 — Recruiting,  Examining, 

and  Placement  Records 
OPM/GOVT-6— Personnel  Research  and 

Test  Validation  Records 
OPM/GOVT-7— Applicant  Race.  Sex. 

National  Origin,  and  Disability  Status 

Records 
OPM/GOVT-8— (Reserved) 
CH»M/GOVT-9— File  on  Position 

Classification  Appeab,  Job  Grading 

Appeals,  and  Retained  Grade  or  Pay 

Appeals 
GFM/GOVT-10-^mployee  Medical 

File  System  Records 

Requesting  Records 

Records  are  retrieved  by  name  or  by 
some  other  personal  identifier.  It  is 


therefore  especially  important  for 
expeditious  service  when  requesting  a 
record  that  particular  attention  be 
provided  to  the  Notification  and/or 
Access  Procedures  of  the  particular 
record  system  involved  so  as  to  furnish 
the  required  personal  identifiers,  or  any 
other  pertinent  personal  information  as 
may  be  required  to  locate  and  retrieve 
the  record. 

Blanket  Routine  Uses 

Certain  "blanket  routine  uses"  of  the 
records  have  been  established  that  are 
applicable  to  every  record  system 
maintained  within  the  Department  of 
Defense  unless  specifically  stated 
otherwise  within  a  particular  record 
system.  These  additional  blanket 
routine  uses  of  the  records  are 
published  below  only  once  in  the 
interest  of  simplicity,  economy  and  to 
avoid  redundancy. 

Law  Enforcement  Blanket  Routine  Use 

In  the  event  that  a  system  of  records 
maintained  by  this  component  to  carry 
out  its  functions  indicates  a  violation  or 
potential  violation  of  law,  whether  civil, 
criminal  or  regulatory  in  nature,  and 
whether  arising  by  general  statute  or  by 
regulation,  riile  or  order  issued  pursuant 
thereto,  the  relevant  records  in  the 
system  of  records  may  be  referred,  as  a 
routine  use,  to  the  appropriate  agency, 
whether  Federal,  state,  local,  or  foreign, 
charged  with  the  responsibility  of 
investigating  or  prosecuting  such 
violation  or  changed  with  enforcing  or 
implementing  the  statute,  rule, 
regulation  or  order  issued  pursuant 
thereto. 

Disclosiue  When  Requesting 
Information  Blanket  Routine  Use 

A  record  from  a  system  of  records 
maintained  by  this  component  may  be 
disclosed  as  a  routine  use  to  a  Federal, 
state,  or  local  agency  maintaining  civil, 
criminal,  or  other  relevant  enforcement 
information  or  other  pertinent 
information,  such  as  current  licenses,  if 
necessary  to  obtain  information  relevant 
to  a  component  decision  concerning  the 
hiring  or  retention  of  an  employee,  the 
isstiance  of  a  security  clearance,  the 
letting  of  a  contract,  or  the  issuance  of 
a  license,  grant  or  other  benefit. 

Disclosure  of  Requested  Information 
Blanket  Routine  Use 

A  record  from  a  system  of  records 
maintained  by  this  component  may  be 
disclosed  to  a  Federal  agency,  in 
response  to  its  request,  in  connection 
with  the  hiring  or  retention  of  an 
employee,  the  issuance  of  a  security 
clearance,  the  reporting  of  an 
investigation  of  an  «nployee.  the  letting 


of  a  contract,  or  the  issuance  of  a 
license,  grant  or  other  benefit  by  the 
requesting  agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  on  the 
matter. 

Congressional  Inquiries  Blanket  Routine 
Use 

Disclosure  bom  a  system  of  records 
maintained  by  this  component  may  be 
made  to  a  Congressional  office  from  the 
record  of  an  individual  in  response  to 
an  inquiry  from  the  Congressional  office 
made  at  the  request  of  that  individual. 

Private  Relief  Legislation  Blanket 
Routine  Use 

Relevant  information  contained  in  all 
systems  of  records  of  the  Department  of 
Defense  published  on  or  before  August 
22, 1975,  may  be  disclosed  to  the  Office 
of  Management  and  Budget  in 
connection  with  the  review  of  private 
relief  legislation  as  set  forth  in  OMB 
Circular  A-19  at  any  stage  of  the 
legislative  coordination  and  clearance 
process  as  set  forth  in  that  Circular. 

Disclosures  Required  by  International 
Agreements  Blanket  Routine  Use 

A  record  fit>m  a  system  of  records 
maintained  by  this  component  may  be 
disclosed  to  foreign  law  enforcement, 
security,  investigatory,  or  administrative 
authorities  in  order  to  comply  with 
requirements  imposed  by,  or  to  claim 
rights  conferred  in,  international 
agreements  and  arrangements  including 
those  regulating  the  stationing  and 
status  in  foreign  countries  of 
Department  of  Defense  military  and 
civilian  personnel. 

Disclosure  to  State  and  Local  Taxing 
Authorities  Blanket  Routine  Use 

Any  information  normally  contained 
in  IRS  Form  W-2  which  is  maintained 
in  a  record  from  a  system  of  records 
maintained  by  this  component  may  be 
disclosed  to  state  and  local  taxing 
authorities  with  which  the  Secretary  of 
the  Treasury  has  entered  into 
agreements  piu^uant  to  Title  5,  U.S. 
Code.  Sections  5516.  5517.  5520,  and 
only  to  those  state  and  local  taxing 
authorities  for  which  an  employee  or 
military  member  is  or  was  subject  to  tax 
regardless  of  whether  tax  is  or  was 
withheld.  This  routine  use  in  in 
accordance  with  Treasury  Fiscal 
Requirements  Manual  Biilletin  Number 
76-07. 

Disclosure  to  the  Office  of  Personnel 
Management  Blanket  Routine  Use 

A  record  from  a  system  of  records 
subject  to  the  Privacy  Act  and 
maintained  by  this  component  may  be 
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disclosed  to  the  Office  of  Personnel 
Management  concerning  information  on 
pay  and  leave,  benefits,  retirement 
deductions,  and  any  other  information 
necessary  for  the  Office  of  Personnel 
Management  to  carry  out  its  legally 
authorized  Government-wide  personnel 
management  functions  and  studies. 

Disclosure  to  the  Department  of  Justice 
or  Litigation  Blanket  Routine  Use 

'  A  record  from  a  system  of  records 
maintained  by  this  component  may  be 
disclosed  as  a  routine  use  to  any 
component  of  the  Department  of  Justice 
for  the  purpose  of  representing  the 
Department  of  Defense,  or  any  officer, 
employee  or  member  of  the  Department 
in  pending  or  potential  litigation  to 
which  the  record  is  pertinent. 

Disclosure  to  Military  Banking  Facilities 
Overseas  Blanket  Routine  Use 


Information  as  to  current  military 
addresses  and  assignments  may  be 
provided  to  military  banking  facilities 
who  provide  banking  services  overseas 
and  who  are  reimbursed  by  the 
Government  for  certain  checking  and 
loan  losses.  For  personnel  separated, 
discharged,  or  retired  from  the  Armed 
Forces,  information  as  to  last  known 
residential  or  home  of  record  address 
may  be  provided  to  the  military  banking 
facility  upon  certification  by  a  banking 
facility  officer  that  the  facility  l;as  a 
returned  or  dishonored  check  negotiated 
by  the  individual  or  the  individual  has 
defaulted  on  a  loan  and  that  if 
restitution  is  not  made  by  the 
individual,  the  U.S.  Government  will  be 
liable  for  the  losses  the  facility  may 


mcur. 


Disclosure  of  Information  to  the  General 
Services  Administration  Blanket 
Routine  Use 

tA  record  from  a  system  of  records 
aintained  by  this  component  may  be 
sclosed  as  a  routine  use  to  the  General 
Services  Administration  for  the  purpose 
i)f  records  management  inspections 
Conducted  under  authority  of  44  U.S.C. 
^904  and  2906. 

pisclosure  of  Information  to  the 
National  Archives  and  Records 
\dministration  Blanket  Routine  Use 

A  record  from  a  system  of  records 
Maintained  by  this  component  may  be 
disclosed  as  a  routine  use  to  the 
National  Archives  and  Records 
Administration  for  the  purpose  of 
Records  management  inspections 
conducted  under  authority  of  44  U.S.C. 
2904  and  2906. 


Disclosure  to  the  Merit  Systems 
Protection  Board  Blanket  Routine  Use 

A  record  from  a  system  of  records 
maintained  by  this  component  may  be 
disclosed  as  a  routine  use  to  the  Merit 
Systems  Protection  Board,  including  the 
Office  of  the  Special  Covmsel  for  the 
purpose  of  litigation,  including 
administrative  proceedings,  appeals, 
special  studies  of  the  civil  service  and 
other  merit  systems,  review  of  OPM  or 
component  rules  and  regulations, 
investigation  of  alleged  or  possible 
prohibited  personnel  practices; 
including  administrative  proceedings 
involving  any  individual  subject  of  the 
DOD  investigation,  and  such  other 
functions,  promulgate  din  5  U.S.C.  1205 
and  1206,  or  as  may  be  authorized  by 
law. 

Coimterintelligence  Purposes  Blanket 
Routine  Use 

A  record  from  a  system  of  records 
maintained  by  this  component  may  be 
disclosed  as  a  routine  use  outside  the 
DOD  or  the  U.S.  Government  for  the 
purpose  of  counterintelligence  activities 
authorized  by  U.S.  law  or  Executive 
Order  or  for  the  purpose  of  enforcing 
laws  which  protect  the  national  security 

of  the  United  States. 

***** 

[FR  Doc.  01-2277  Filed  1-24-01;  8:45  am] 

BHXING  CODE  S001-10-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Public  Hearings  for  ttie  Draft 
Environmental  Impact  Statement  for 
Renewal  of  Authorization  to  Use 
Pinecastle  Range,  Ocala  National 
Forest,  FL 

agency:  Department  of  the  Navy,  DOD. 
ACrnON:  Announcement  of  public 

hearings. 

summary:  The  Department  of  the  Navy 
(Navy)  in  cooperation  with  the  United 
States  Forest  Service  (USFS)  has 
prepared  and  filed  with  the  United 
States  Environmental  Protection  Agency 
(EPA)  a  Draft  Environmental  Impact 
Statement  (DEIS)  for  the  renewal  of 
USFS  authorization  to  allow  the  Navy 
continued  use  of  the  Pinecastle 
Bombing  Range  located  in  the  Ocala 
National  Forest,  FL.  The  Navy  and 
USFS  will  conduct  three  public 
hearings  to  receive  oral  and  written 
comments  on  the  DEIS.  Federal,  state, 
and  local  agencies  and  interested 
individuals  are  invited  to  be  present  or 
represented  at  the  hearings. 
DATES:  Hearing  dates  are: 


1.  January  29.  2001,  5:00  to  9:00  p.m., 
Ocala.  FL. 

2.  January  30.  2001,  5:00  to  9:00  p.m., 
Eustis,  FL. 

3.  February  12,  2001,  5:00  to  9:00 
p.m.,  Umatilla,  FL. 

ADDRESSES:  The  hearing  locations  are: 

1 .  Ocala — Ocala  Civic  Auditorium, 
836  Northeast  Sanchez,  Ocala,  FL. 

2.  Eustis — Eustis  National  Guard 
Armory,  605  South  Bay  Street,  Eustis, 
FL  (located  on  State  Road  19). 

3.  Umatilla  Commimity  Center,  1 
South  Central  Avenue  Umatilla,  FL. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Darrell  Molzan,  Southern  Division 
Naval  Facilities  Engineering  Command, 
telephone  (843)  820-5796,  facsimile 
(843)  820-7472,  or  e-mail: 
molzandj@efdsouth.navfac.navy.mil. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  102(2)(c)  of  the  National 
Environmental  Policy  Act  of  1969,  as 
implemented  by  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  parts  1500-1508),  the  Navy  in 
cooperation  with  the  USFS  has  prepared 
and  filed  with  the  EPA  a  DEIS  for  the 
renewal  of  USFS  authorization  to  allow 
the  Navy  continued  use  of  the 
Pinecastle  Bombing  Range  located  in  the 
Ocala  National  Forest,  FL.  A  Notice  of 
Intent  for  this  DEIS  was  published  in 
the  Federal  Register  on  April  1, 1997 
(62  FR  15470).  Two  public  scoping 
meetings  were  held  in  Umatilla,  FL,  on 
April  17. 1997,  and  in  Ocala,  FL.  on 
April  29, 1997. 

The  DEIS  is  written  to  provide  Navy 
and  USFS  decision-makers  information 
of  the  potential  impacts  associated  with 
the  renewal  of  the  Navy's  authorization 
to  continue  using  the  range.  The  Navy 
is  not  proposing  to  select  a  new  range 
or  expand  the  current  range  imder  this 
action. 

The  Navy  previously  conducted  a 
preliminary  analysis  of  alternatives, 
including  the  plausibility  of  moving 
training  operations  to  other  military 
ranges  in  the  southeast  United  States. 
These  alternatives  did  not  meet  the 
Navy's  operational  criteria,  thus  were 
eliminated  from  detailed  analysis  in  the 
DEIS.  The  preferred  alternative 
presented  in  the  DEIS  would  renew  the 
Navy's  authorization  to  use  the  range. 
There  are  no  significant  environmental 
impacts  associated  with  either  the 
preferred  or  no-action  alternatives. 

The  DEIS  has  been  distributed  to 
various  Federal,  state,  and  local 
agencies,  elected  officials,  and  special 
interest  groups,  and  is  available  for 
public  review  at  the  following  public 
libraries: 

—Umatilla  Public  Library,  412 
Hatfield  Drive,  Umatilla.  FL. 
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— Marion  Coimty  Public  Library,  15 
Southeast  Osceola  Avenue,  Ocala,  FL. 

The  DEIS  is  also  available  to  the 
public  at  two  addresses  on  the 
worldwide  web  at  www.nasjax.navy.mil 
or  www.efdsouth.navfac.navy.mil.  A 
limited  number  of  printed  copies  are 
available  to  the  public  by  contacting  the 
project  coordinator,  Mr.  Darrell  Molzan 
by  telephone  (843)  820-5796,  facsimile 
(843)  820-7472,  or  e-mail: 
molzandj@efdsouth.navfac.navy.mil. 

The  Navy  will  conduct  three  pubUc 
hearings  to  receive  oral  and  written 
comments  concerning  the  DEIS.  Each 
public  hearing  will  be  split  into  three 
segments.  The  first  segment  will  be  an 
Open-House  from  from  5  p.m.  to  6:30 
p.m.,  where  attendees  can  circulate 
among  poster  stations  that  will  highlight 
the  main  points  of  the  DEIS,  talk  to 
Navy  and  USPS  personnel  about  the 
document,  and  submit  written 
comments.  The  second  segment,  from 
6:30  p.m.  to  8:00  p.m..  will  provide  a 
public  hearing  format  where  individuals 
can  provide  comments  orally.  The  third 
segment  will  be  a  continuation  of  the 
Open-House  format  from  8:00  p.m.  to 
9:00  p.m.  Those  who  intend  to  speak 
will  be  asked  to  submit  a  speaker  card 
available  at  the  registration  tables 
located  at  the  entrance  to  each  of  the 
hearings.  Oral  comments  will  be 
transcribed  by  a  stenographer.  In  the 
interest  of  available  time,  each  speaker 
will  be  asked  to  Umit  oral  comments  to 
three  minutes.  Longer  comments  should 
be  summarized  at  the  public  hearings 
and  submitted  in  writing  either  at  the 
hearings  or  mailed  to  Commander, 
Southern  Division  Naval  Facilities 
Engineering  Command  (Attn:  Mr. 
Dairell  Molzan.  Code  064DM),  P.O.  Box 
190010,  North  Charleston,  SC  2941»- 
9010,  Written  comments  are  requested 
not  later  than  February  20,  2001. 

Dated:  January  22,  2001. 
J.  L.  Roth. 

Lieutenant  Commander,  fudge  Advocate 
General's  Corps,  U.S.  Navy.  Federal  Register 
Liaison  Officer. 

IFR  Doc.  01-2309  Filed  1-24-01;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
[CFDA  No*.:  84.141  A  and  84.14«A] 

NotiM  invMng  applicalions  for  ntm 
Mvards  for  fiscal  year  (FY)  2001  for  ttM 
High  School  Equlvalancy  Program 
(HEP)  and  tha  CoHaga  Aaslatanca 
I  (CAMP) 


agency:  Department  of  Education. 

Purpose  of  Programs:  The  purpose  of 
HEP  and  CAMP  is  to  provide  grants  to 


institutions  of  higher  education  (IHEs), 
or  to  private  non-profit  agencies 
working  in  cooperation  with  IHEs,  to 
help  migrant  and  seasonal  farmworkers 
complete  high  school  and  succeed  in 
postsecondary  education. 

Eligible  Applicants:  IHEs  or  private 
non-profit  agencies  working  in 
cooperation  with  IHEs. 

Deadline  for  Transmittal  of 
Applications:  March  23,  2001. 

Applications  Available:  January  25, 
2001. 

Deadline  for  Intergovernmental 
Review:  May  23,  2001. 

Available  Funds:  HEP  $5,000,000. 

Estimated  Range  of  Awards:  HEP 
$150.000-$475,000. 

Estimated  Average  Size  of  Awards: 
HEP  $385,000. 

Estimated  Number  of  Awards:  HEP 
13. 

Available  Funds:  CAMP  $3,000,000. 

Estimated  Range  of  Awards:  CAMP 
$150,000-$400,000. 

Estimated  Average  Size  of  Awards: 
CAMP  $375,000. 

Estimated  Number  of  Awards:  CAMP 
8. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  60  months. 
SUPPl£MENTARY  MFOfMIATION:  HEP 
assists  migrant  and  seasonal 
farmworkers  to  obtain  a  general 
education  diploma  (GED)  and  to  be 
placed  in  postsecondary  education  or 
training,  career  positions,  or  the 
military.  By  locating  the  programs  at 
IHEs,  migrant  and  seasonal  farmworkers 
also  have  opporttmities  to  attend 
cultural  events,  academic  programs,  and 
other  educational  and  cultural  activities 
usually  not  available  to  them.  CAMP 
assists  migrant  and  seasonal 
farmworkers  to  successfully  complete 
the  first  academic  year  of  study  in  a 
college  or  university,  and  provides 
follow-up  services  to  help  students 
continue  in  postsecondary  education. 

The  selection  criteria  used  to  review 
applications  are  included  in  the 
application  package. 

The  Congress  has  appropriated  a  total 
of  $20,000,000  for  HEP  and  $10,000,000 
for  CAMP  for  FY  2001.  The  increases  in 
the  FY  2001  appropriations  ($5,000,000 
for  HEP  and  $3,000,000  for  CAMP)  will 
be  used  to  fund  new  applications. 

Applicable  Regulatioiu 

(a)  The  Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  82,  85,  86, 
97.  98,  and  99;  (b)  34  CFR  part  206,  and 
the  definitions  of  a  migrant  and  seasonal 
farmworker  in  34  CFR  200.40  and  20 
CFR  part  652,  respectively. 


FOR  FURTHER  INFORMATION  CONTACT:  To 
obtain  a  copy  of  the  application  or  to 
obtain  information  on  the  program,  call 
or  write  Mary  L.  Suazo,  U.S.  Department 
of  Education,  Office  of  Elementary  and 
Secondary  Education,  Office  of  Migrant 
Education,  400  Maryland  Avenue,  SW, 
Room  3E227,  FOB  6,  Washington,  DC 
20202-6135.  Telephone  Number:  (202) 
260-1396.  Inquiries  may  be  sent  by  e- 
mail  to  mary__suazo@ed.gov  or  by  FAX 
at  (202)  205-0089.  hidividuals  who  use 
a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

Individuals  with  disabihties  may 
obtain  this  dociunent  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Electronic  Access  to  This  Dociunent. 

You  may  view  this  dociunent,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Dociunent  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  either  of  the  previous  sites.  If  you 
have  questions  about  using  PDF,  call  the 
U.S.  Government  Printing  Office  toll 
free  at  1-888-293-6498;  or  in  the 
Washington,  DC  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/naTa/ 
index.html 

Program  Authority:  20  U.S.C.  1070d-2 

Michael  Cohen, 

Assistant  Secretary  for  Elementary  and 
Secondary  Education. 
IFR  Doc.  01-2257  Filed  1-24-01;  8:45  am) 
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DEPAfTTMENT  OF  ENERGY 

Fadarai  Enargy  Ragulatory 
Corninlaalon 

[Docket  No.  ERM-1 384-4)29] 

Morgan  Stanley  Capital  Group  Inc.; 
NoUca  of  Filing 

January  19,  2001. 

Take  notice  that  on  November  8, 
2000,  Morgan  Stanley  Capital  Group 
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Inc.  (MSCG)  tendered  for  filing  an 
updated  market  power  analysis  in 
compliance  with  the  Commission's 
orders  authorizing  MSCG  to  engage  in 
wholesale  sales  of  electric  power  at 
market-based  rates. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  January  29, 
2001.  Protests  will  b?  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  be  viewed  on  the  Internet  at 
http://www.ferc.fed.us/online/rims.htm 
(call  202-208-2222  for  assistance). 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-2295  Filed  1-24-01;  8:45  am] 

amiNG  CODE  en7-oi-« 


DEPARTMENT  OF  ENERGY 

Fadarai  Energy  Regulatory 
Commiaaion 

[Docket  No.  RP95-364-013] 

Wllllaton  Baain  Interstate  Pipeline 
Company;  Nomination  Variance 
Credits  Refund  Report 


/■ 

i 


January  19,  2001. 
Take  notice  that  on  January  12,  2001, 
illiston  Basin  Interstate  PipeUne 
Company  (Williston  Basin),  tendered  for 
filing  with  the  Commission,  its 
Nomination  Variance  Credits  Refund 
Report  made  as  a  result  of  the 
Commission's  Letter  Order  issued 
November  21 ,  2000  in  the  above 
referenced  dockets. 

Williston  Basin  states  that  on 
December  28,  2000,  pursuant  to 
Subsection  15.13.4  of  the  General  Terms 
and  Conditions  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1  and  the 
November  21,  2000  Order,  refunds 
related  to  calculated  nominations 
variance  charges  incurred  by  Williston 


Basin's  affiliates  for  the  period  July  1, 
1996  through  May  31,  2000  were  made 
with  interest  through  December  28, 
2000  to  all  qualified  shippers. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  writh  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  January  26,  2001. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  fiUng  are 
on  file  with  the  Conunission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-2296  Filed  1-24-01;  8:45  am) 

BMJJNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Ragulatory 
Commiaaion 

[Docket  No.  RP95-384-014] 

Wiiilaton  Basin  interstate  Pipeline 
Company;  Notice  of  Refund  Report 

January  19,  2001. 

Take  notice  that  on  January  12,  2001, 
WilUston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  with  the  Commission  its  Refund 
Report  made  in  compliance  with  the 
Settlement  approved  by  the 
Commission's  Order  issued  November 
21,  2000  in  the  above-referenced 
dockets. 

Williston  Basin  states  that  on 
December  27,  2000,  refunds  of  amounts 
owed  were  sent  by  overnight  delivery  to 
Williston  Basin's  shippers  in  connection 
with  the  Settlement  rates  and  the  rates 
that  were  in  effect  from  January  1, 1996 
through  May  31,  2000.  with  interest 
calculated  through  December  28,  2000, 
in  accordance  with  Section  154.501  of 
the  Commission's  Regulations  and  the 
Conunission's  Order  issued  November 
21,2000. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 


Federal  Energy  Regulatory  Conunission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  January  26,  2001. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Conunission's  web  site  at  http:// 
www.ferc.fed.us/efiydoorbell.htm. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-2297  Filed  1-24-01;  8:45  am] 

BILUNG  CODE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-463-000] 

Williston  BaaIn  Pipeline  Company; 
Notice  of  Technicai  Conference 

January  19,  2001. 

On  August  15,  2000,  Williston  Basin 
Pipeline  Company  (Williston  Basin) 
made  a  filing  to  comply  with  Order  No. 
637.  Several  parties  have  protested 
various  aspects  of  WilUston  Basin's 
filing. 

Take  notice  that  a  technical 
conference  to  discuss  the  various  issues 
raised  by  Williston  Basin's  filing  will  be 
held  on  Tuesday,  March  6,  2001,  at  9:00 
a.m.,  in  a  room  to  be  designated  at  the 
offices  of  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  Persons 
protesting  any  aspects  of  Williston 
Basin's  filing  should  be  prepared  to 
defend  their  positions  as  well  as  discuss 
alternatives. 

All  interested  persons  are  permitted 
to  attend.  To  assist  Staff  in  compiling  a 
list  of  attendees  for  distribution  at  the 
conference,  please  e-mail 
esref.bilgihan@ferc.fed.us  stating  your 
name,  the  name  of  the  entity  you 
represent,  the  names  of  the  persons  who 
will  be  accompanying  you,  and  an  e- 
mail  address  and  telephone  number 
where  you  can  be  reached. 
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The  issues  to  be  discussed  will 
include  but  are  not  limited  to 
segmentation,  flexible  point  rights, 
mainline  priority  at  secondary  points, 
discoimt  provisions,  imbalance  services, 
penalties,  and  operational  flow  orders. 

The  above  schedule  may  be  changed 
as  ciiciunstances  warrant. 

David  P.  Boergers, 

Secretory. 

[FR  Doc.  01-2298  Filed  1-24-01;  8:45  am] 

■LUNQ  COM  e717-01-M 


DEPART1IENT  OF  ENERGY 

Federal  Energy  Regulatory 
CofiMwlHlon 

[Doctot  No.  ER01-318-001,  m  al.] 

Conaumers  Energy  Company,  et  al.; 
Electric  Rate  and  Corporate  Regulation 


January  18,  2001. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Consumers  Energy  Cmnpany 

[Docket  No.  EROl-3 1 8-001  ] 

Take  notice  that  on  January  12,  2001, 
Consumers  Energy  Company 
(Consumers),  tendered  for  filing  the 
following  tariff  sheets  as  part  of  its 
FERC  Electric  Tariff  No.  6  in 
compUance  with  the  December  29,  2000 
order  issued  in  this  proceeding: 

Sub  Original  Sheet  Nos.  117, 122. 123, 132 
through  137, 141, 142, 144, 145, 146  and 
157  and  Original  Sheet  Nos.  117A.  137A, 
142A  and  157  A 

The  sheets  are  to  have  an  effective 
date  of  November  1,  2000. 

Copies  of  the  filed  agreement  were 
served  upon  the  Michigan  Public 
Service  Conunission  and  those  on  the 
official  service  list  in  this  proceeding. 

Comment  date:  February  2,  2001,  m 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  California  Independent  System 
Operator  Corporation 

[Docket  Nos.  EROl-313-000;  EROl-819-000; 
EROl-836-000:  EROl-836-OOlJ 

Take  notice  that  on  January  12,  2001, 
the  California  Independent  System 
Operator  Corporation  (ISO),  tendered  a 
supplement  (Supplement)  to 
Amendment  No.  35  to  the  ISO  Tariff. 
The  ISO  states  that  it  tendered  the 
Supplement  to  harmonize  the  Tariff 
sheets  submitted  in  Amendment  No.  35 
with  the  Tariff  sheets  submitted  in 
previous  filings,  and  to  correct  a 
typographical  error.  The  ISO  proposes 
no  substantive  Tariff  changes  in  the 
Supplement. 


The  ISO  states  that  this  filing  has  been 
served  upon  all  parties  in  the  above- 
referenced  proceedings.  In  addition,  the 
ISO  has  served  this  filing  upon  the 
Public  Utilities  Commission  of  the  State 
of  California,  the  California  Energy 
Commission,  the  California  Electricity 
Oversight  Board,  the  owners  of  RMR 
Units,  and  all  parties  with  effective 
Scheduling  Coordinator  Service 
Agreements  under  the  ISO  Tariff. 

Comment  date:  February  2,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Consumers  Energy  Company  CMS 
Marketing,  Services  and  Trading 
Company 

[Docket  No.  EROl-1 71-001] 

Take  notice  that  on  January  12,  2001, 
Consumers  Energy  Company  (CECo)  and 
CMS  Marketing,  Services  and  Trading 
Company  (CMS  MST),  tendered  for 
filing  an  amendment  to  its  October  19, 
2000,  application  requesting 
modification  of  Code  of  Conduct, 
modification  of  CECo's  market-based 
rate  power  sales  tariff,  FERC  Electric 
Tariff,  First  Revised  Volume  No.  8,  and 
acceptance  of  a  service  agreement. 

Comment  date:  February  2,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Alliant  Energy  Corporate  Services, 
Inc. 

[Docket  No.  EROl-937-000] 

Take  notice  that  on  January  12,  2001, 
Alliant  Energy  Corporate  Services  Inc. 
(ALTM),  tendered  for  filing  a  signed 
Service  Agreement  under  ALTM's 
Market  Based  Wholesale  Power  Sales 
Tariff  (MR-1)  between  itself  and  Dynegy 
Power  Marketing,  Inc.,  (DYPM). 

ALTM  respectfully  requests  a  waiver 
of  the  Commission's  notice 
requirements,  and  an  effective  date  of 
October  24,  2000. 

Comment  date:  February  2,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Arizona  Public  Service  Company 

[Docket  No.  EROl-938-000] 

Take  notice  that  on  January  12,  2001, 
Arizona  Public  Service  Company  (APS), 
tendered  for  filing  notice  that  effective 
midnight  February  8,  2001,  APS  FERC 
Rate  Schedule  No.  97,  effective  date 
March  12, 1983  and  filed  with  the 
Federal  Energy  Regulatory  Commission 
by  Arizona  Public  Service  Company  is 
to  be  canceled. 

Notice  of  the  proposed  cancellation 
has  been  served  upon  the  Arizona 
Electric  Power  Cooperative,  Inc.,  and 
The  Arizona  Corporation  Commission. 


Comment  date:  February  2,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Illinois  Power  Company 

[Docket  No.  EROl-939-000] 

Take  notice  that  on  January  12,  2001, 
Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatur, 
Illinois  65251-2200,  tendered  for  filing 
with  the  Commission  a  Service 
Agreement  for  Firm  Long-Term  Point- 
To-Point  Transmission  Service  with 
Illinois  Power  and  entered  into  piusuant 
to  Illinois  Power's  Open  Access 
Transnussion  Tariff. 

Illinois  Power  requests  an  effective 
date  of  January  1,  2001  for  the 
Agreement  and  accordingly  seeks  a 
waiver  of  the  Commission's  notice 
requirement. 

Comment  date:  February  2,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Puget  Sound  Energy,  Inc. 

(Docket  No.  ER01-94O-000| 

Take  notice  that  on  January  12,  2001, 
Puget  Sound  Energy,  inc.,  as 
Transmission  Provider,  tendered  for 
filing  a  Service  Agreement  for  Long- 
Term  Firm  Point-To-Point  Transmission 
Service  with  the  United  States  of 
America  Department  of  Energy  acting  by 
and  through  the  Bonneville  Power 
Administration  (Bonneville),  as 
Transmission  Customer. 

A  copy  of  the  filing  was  served  upon 
Bonneville. 

Comment  date:  February  2,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  The  Dayton  Power  and  Light 
Company 

[Docket  No.  EROl-941-000] 

Take  notice  that  on  January  12,  2001, 
The  Dajrton  Power  and  Light  Company 
(Dayton),  tendered  for  filing  a  service 
agreement  establishing  PSEG  Energy 
Resources  &  Trade  LLC  as  a  customer 
under  the  terms  of  Dayton's  Open 
Access  Transmission  Tariff. 

Dayton  requests  an  effective  date  of 
one  day  subsequent  to  this  filing  for  the 
service  agreements.  Accordingly, 
Dayton  requests  waiver  of  the 
Commission's  notice  requirements. 

Copies  of  this  filing  were  served  upon 
PSEG  Energy  Resources  &  Trade  LLC 
and  the  Public  Utilities  Commission  of 
Ohio. 

Comment  date:  February  2,  2001,  in 
accordance  With  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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9.  Heard  County  Power,  L.L.C. 

Pocket  No.  EROl-943-OOOl 

Take  notice  that  on  January  12.  2001, 
Heard  County  Power,  L.L.C.  (Heard 
County),  tendered  for  filing  pursuant  to 
Rule  205,  18  CFR  385.205,  a  petition  for 
waivers  and  blanket  approvals  under 
various  regulations  of  the  Commission 
and  for  an  order  accepting  its  FERC 
Electric  Tariff  No.  1,  effective  February 
15,  2001. 

Heard  County  intends  to  sell  electric 
power  at  wholesale  at  rates,  terms,  and 
conditions  to  be  mutually  agreed  to  with 
the  piuchasing  party.  Heard  County's 
tariff  provides  for  the  sale  of  electric 
energy  and  capacity  at  agreed  prices. 

Comment  date:  February  2,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Northeast  Utilities  Service  Company 

(Docket  No.  ER01-945-O00] 

Take  notice  that  on  January  12,  2001, 
Northeast  Utilities  Service  Company 
(NUSCO),  on  behalf  of  The  Connecticut 
Light  and  Power  Company.  Western 
Massachusetts  Electric  Company, 
Holyoke  Water  Power  Company, 
Holyoke  Power  and  Electric  Company, 
and  Public  Service  Company  of  New 
Hampshire,  submitted  pursuant  to 
Section  205  of  the  Federal  Power  Act 
and  Part  35  of  the  Commission's 
Regulations,  rate  schedule  changes  for 
sales  of  electricity  to  Unitil  Power  Corp. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  Unitil  Power  Corp. 
and  the  Public  Utilities  Commission  of 
New  Hampshire. 

NUSCO  requests  that  the  rate 
schedule  changes  become  effective  on 
January  15,  2001. 

Comment  date:  February  2,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Doyle  I,  L.L.C 

(Docket  No.  ER01-946-OO0] 

Take  notice  that  on  January  12,  2001, 
pursuant  to  Section  205  of  the  Federal 
Power  Act.  16  U.S.C.  §824d  (1994),  and 
Sections  35.1(c),  35.13,  385.203,  and 
385.205  of  the  Commission's 
Regulations,  18  CFR  35.1(c),  35.13. 
385.203,  385.205,  Doyle  I,  L.L.C. 
(Doyle),  tendered  for  filing  a  revised  rate 
consistent  with  its  FERC  Electric  Rate 
Schedule  No.  1  (Rate  Schedule),  which 
is  the  Power  PiutJiase  and  Sale 
Agreement,  as  amended  (PPSA) 
executed  by  Doyle  and  Oglethorpe 
Power  Corporation  (an  electric 
membership  corporation)  (Oglethorpe) 
on  May  25,  1999. 

Copies  of  the  filing  were  served  upon 
OgleUiorpe  and  on  the  Georgia  Public 
Service  Commission. 


Comment  date:  February  2,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Exelon  Generation  Company  L.L.C. 

[Docket  No.  EROl-948-OOOl 

Take  notice  that  on  January  12,  2001, 
Exelon  Generation  Company,  L.L.C. 
(Exelon),  tendered  for  filing  power  sales 
agreements  imder  which  Exelon  will 
sell  power. 

Exelon  states  that  a  copy  of  the  filing 
was  served  on  each  of  the  other  parties 
to  the  agreements. 

Comment  date:  February  2,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Conunission, 
888  First  Street,  NE.,  Washington,  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers. 

Secretary. 

(FR  Doc.  01-2294  Filed  1-24-01;  8:45  am] 

BHJJNO  COOE  6717-01-P 


ENVIRONMENTAL  PROTECTION ' 
AGENCY 

(AMS-FRL-6937-2] 

California  State  Motor  Vehicle 
Pollution  Control  Standards;  Waiver  of 
Federal  Preemption— ttotice  of  Within- 
ttie-Scope  Determination 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACnON:  Notice  regarding  waiver  of 

federal  preemption-within-the-scope 

determination. 

SUMMARY:  On  March  26,  1999,  EPA 
published  a  Notice  of  Opportunity  for 
Public  Hearing  and  Public  Comment 
(see  64  FR  14715,  March  26,  1999). 
regarding  California's  request  to  EPA 


that  EPA  confirm  the  California  Air 
Resources  Board's  (CARB's)  finding  that 
amendments  to  its  zero-emission 
vehicle  (ZEV)  requirements  of  the  low- 
emission  vehicle  (LEV)  program  are 
within-the-scope  of  a  waiver  of  federal 
preemption  EPA  had  previously 
approved  (the  earlier  LEV  waiver  can  be 
found  at  58  FR  4166.  January  13. 1993). 

EPA  is  determining  that  Qalifomia's 
amendments  to  the  ZEV  requirements  of 
the  LEV  program,  including  the  repeal 
of  ZEV  sales  requirements  &t)m  1998 
through  2002,  are  within  the  scope  of 
previous  waivers  of  Federal  preemption 
granted  piu^uant  to  section  209(b)  of  the 
Clean  Air  Act  (Act)  to  adopt  and  enforce 
its  revised  emission  standards  and 
accompanying  enforcement  procedures 
for  1988  and  later  model  year  vehicles 
and  engines.  In  conjunction  with  the 
Notice  of  Opportunity  for  Public 
Hearing  and  Public  Comment  noted 
above,  EPA  held  a  hearing  on  the  issues 
discussed  within  today's  determination, 
therefore  no  additional  opportunity  for 
hearing  is  offered. 
ADDRESSES:  At  the  EPA's  Air  and 
Radiation  Docket  and  Information 
Center,  there  are  copies  of  the  decision 
dociunent  containing  an  analysis  of 
CARB's  within-the-scope  waiver  request 
including:  Information  on  standards  and 
procedures  and  records  of  documents 
used  in  the  decision  document  analysis 
(Docket  A-97-20).  The  Air  Docket 
Office  is  open  from  8  to  5:30  p.m. 
Monday  through  Friday,  room  M-1500, 
Waterside  Mall,  401  M  Street,  SW.. 
Washington,  DC  20460. 

Electronic  copies  of  this  Notice  and 
the  accompanying  Decision  Document 
are  available  via  the  Internet  on  the 
Office  of  Transportation  and  Air  Quality 
(OTACy  website  {http://www.epa.gov/ 
OMSWWW).  Users  can  finds  these 
doctunents  by  accessing  the  OTAQ 
website  and  looking  at  the  path  entitled 
"Regulations."  This  service  is  iree  of 
charge,  except  for  any  cost  you  already 
incur  for  Internet  connectivity.  The 
electronic  Federal  Register  version  of 
the  Notice  is  made  available  on  the  day 
of  publication  on  the  primary  website 
[h  ftp  ://www.  epa  .gov/docs/fedrgstr/EPA- 
AJR). 

Please  note  that  due  to  differences 
between  the  software  used  to  develop 
the  documents  and  the  software  into 
which  the  documents  may  be 
downloaded,  changes  in  format,  page 
length,  etc.,  may  occin. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  J.  Dickinson,  Supervisory 
Attorney,  Certification  and  Compliance 
Division,  U.S.  Environmental  Protection 
Agency,  Ariel  Rios  Building  (6405J). 
1200  Pennsylvania  Avenue,  NW., 
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Washington,  DC  20460.  Telephone: 
(202)  564-9256.  Fax:  (202)  565-2057.  E- 
Mail  address:  Dickinson.David@epa.gov. 

SUPPLEMENTARY  MFORMATION: 

I.  ZEV  Amendments  Within  the  Scope 
Request 

A.  Procedural  History 

On  January  13. 1993.  EPA  published 
a  Notice  Regarding  Waiver  of  Federal 
Preemption  granting  California  a  waiver 
of  federal  preemption  for  the  California 
LEV  program.  (58  FR  4166).  The 
California  LEV  waiver  included 
California's  original  ZEV  requirements. 

In  March  1996.  CARB  amended  the 
LEV  program  by  eUminating  the  ZEV 
sales  requirement  for  model  years  1998 
through  2002  along  with  several  other 
modifications  noted  above. 

On  February  26. 1997,  CARB 
submitted  to  the  Administrator  a  request 
that  EPA  confirm  the  CARB  Board's 
determination  that  the  amendments  to 
its  regulations  are  within-the-scope  of 
the  existing  LEV  waiver.  CARB  also 
entered  into,  on  March  29,  1996, 
memoranda  of  agreement  (MOAs)  with 
the  seven  largest  vehicle  manufacturers. 
These  MOAs  provide  for  the 
introduction  of  a  certain  number  of 
ZEVs  into  the  California  market  for 
calendar  years  1998  through  2000  and 
require  CARB  to  perform  certain  tasks. 

When  EPA  receives  new  waiver 
requests  from  CARB,  EPA  publishes  a 
notice  of  opportunity  for  public  hearing 
and  comment  and  then  publishes  a 
decision  in  the  Federal  Register 
following  the  public  comment  period.  In 
contrast,  when  EPA  receives  within-the- 
sco(>e  waiver  requests  from  CARB,  EPA 
traditionally  publishes  a  decision  in  the 
Federal  Register  and  concurrently 
invites  public  conunent  if  an  interested 
party  is  opposed  to  EPA's  decision. 

Because  EPA  had  already  received 
written  comment  on  this  within-the- 
scope  request,  EPA  held  a  hearing  and 
invited  comment  on  several  issues 
before  issuing  today's  decision.  (See  58 
FR  14715,  14716,  March  26, 1999).  The 
hearing  was  held  on  April  23, 1999.  The 
public  comment  period  closed  on  May 
10,  1999. 

Subsequent  to  the  hearing  and 
comment  period,  the  United  States 
Court  of  Appeals  for  the  First  Circuit 
issued  a  decision  regarding  the  State  of 
Massachusetts'  adoption  of  California's 
MOAs  as  its  own  regulations,  including 
a  ruling  on  the  question  of  whether  the 
MOAs  are  federally  preempted  by 
section  209(a)  of  the  Act.  (See 
Association  of  International  Automobile 
Manufacturers.  Inc.  v.  Commissioner, 
Massachusetts  Department  of 


Environmental  Protection.  208  F.Sd  1 
(1st  Cir.  2000)). 

B.  Scope  of  Review 

EPA  may  consider  CARB's 
amendments  or  regulations  to  be  within 
the  scope  of  a  previously  granted  waiver 
if  the  amendment  does  not  undermine 
California's  determination  that  its 
standards,  in  the  aggregate,  are  as 
protective  of  public  health  and  welfere 
as  comparable  Federal  standards,  does 
not  affect  the  consistency  of  California's 
requirements  with  section  202(a)  of  the 
Act,  and  does  not  raise  new  issues 
affecting  EPA's  previous  waiver 
determination. 

C.  Decision 

1  have  determined  that  California's 
ZEV  amendments  to  its  LEV  regulations 
as  applied  in  the  1994  model  year  and 
beyond  are  within  the  scope  of  previous 
waivers  of  Federal  preemption  granted 
pursuant  to  section  209(b)  of  the  Act. 
The  basis  for  this  determination  is 
described  in  detail  in  the  Decision 
Document,  which  can  be  found  in  the 
docket  for  this  action.  The  ZEV 
amendments  to  the  LEV  requirements 
which  are  applicable  under  California 
state  law  to  1998  through  2002  model 
year  passenger  cars,  light-duty  trucks, 
and  medium-duty  vehicles  require 
manufacturers  to  provide  the  following: 

(1)  The  elimination  of  the  requirement 
upon  manufacturers  to  certify,  produce, 
and  offer  for  sale  in  California  ZEVs  in 
amounts  equal  to  two  percent  of  their 
total  California  sales  of  passenger  cars 
and  light-duty  trucks  weighing  less  than 
3,750  pounds  beginning  with  the  1998 
model  year,  increasing  to  five  percent  in 
the  2001  model  year  and  ten  percent  in 
the  2003  model  year  (the  ten  percent 
ZEV  requirement  for  the  2003  model 
year  has  been  retained  by  California); 

(2)  the  creation  of  multiple  ZEV 
credits  for  vehicles  produced  prior  to 
the  2003  model  year;  and 

(3)  the  creation  of  test  procedures  for 
determining  All-Electric  Vehicle  Range. 

In  a  February  26, 1997  letter  to  EPA, 
CARB  notified  EPA  of  the  above- 
described  ZEV  amendments  to  its  LEV 
regulations  affecting  1988  and 
subsequent  model  year  vehicles,  and 
requested  that  EPA  confirm  that  the 
ZEV  amendments  are  within  the  scope 
of  existing  waivers  of  Federal 
preemption.  The  Executive  Officer 
stated  that  "(t)he  Board  found  that  the 
amendments  covered  by  this  letter  will 
not  cause  California  motor  vehicle 
emission  standards,  in  the  aggregate,  to 
be  less  protective  of  public  health  and 


welfare  than  applicable  Federal 
standards.*  *  *"i 

On  January  7, 1993,  EPA  granted  a 
waiver  of  Federal  preemption  for 
California's  LEV  program.^  In  doing  so, 
EPA  found  that  CARB's  protectiveness 
determination  was  not  arbitrary  or 
capricious.  As  explained  more  fully  in 
the  Decision  Docimient,  EPA  finds  that 
CARB's  protectiveness  determination  is 
not  undermined  by  the  ZEV 
amendments.  Despite  the  elimination  of 
the  ZEV  sales  requirements  bom  1998  to 
2002,  CARB's  NMOG  fleet  average 
standard  remains  the  same  and  CARB's 
tiered  LEV  standards  are  at  least  as 
protective  as  comparable  federal 
standards. 

hi  addition,  EPA  finds  that  CARB's 
amendments  do  not  affect  their 
consistency  with  section  202(a)  of  the 
Act.  The  eliminiftion  of  the  ZEV  sales 
requirement  places  no  additional 
burden  on  the  manufacturers;  in  fact, 
the  manufacttirers  now  have  additional 
lead  time  to  develop  and  implement 
ZEV  technology.  EPA  also  finds  that  the 
test  procedure  consistency  requirement 
is  not  adversely  affected  by  the  CARB 
amendments  as  manufectiirers  of  ZEVs 
are  only  required  to  test  according  to 
CARB's  procedures.  Finally,  the  ZEV 
amendments  raise  no  new  issues 
affecting  EPA's  previous  waiver 
determination.  Thus,  these  amendments 
are  within  the  scope  of  the  previous 
waiver  granted  on  January  13, 1993. 

n.  Significance  of  MOAs 

Within  the  initial  Federal  Register 

notice  regarding  CARB's  request,^  EPA 
sought  comment  as  to  "the  significance 
of  the  MOAs  and  issues  that  may  arise 
out  of  the  MOAs  and  their  relevance  to 
the  within-the-scope  waiver  request 
CARB  has  submitted  to  EPA,  addressing 
how  the  MOAs  and  related  issues  affect 
EPA's  consideration  either  under  the 
within-the-scope  or  waiver  criteria." 

As  more  fully  explained  in  the 
Decision  Document,  EPA  has 
determined  that  the  existence  of  the 
MOAs  does  not  affect  the  within-the- 
scope  determination.  EPA  believes  that 
it  has  the  authority  and  discretion  to 
examine  the  MOAs,  and  similar 
methodologies  and  realities  in 
California,  to  determine  whether  they 
have  any  adverse  impact  on  either  the 
waiver  or  within-the-scope  criteria.  As 
noted  in  the  Decision  Document,  no 
such  adverse  impact  was  found  in 
today's  determination. 

My  decision  will  affect  not  only 
persons  in  California  but  also  the 


>  CARB  letter  at  5. 

»58  FR  4166  (January  13. 1993). 

^64  FR  14715.  14716  (March  26,  1999). 
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manufacturers  outside  the  State  who 
must  comply  with  California's 
requirements  in  order  to  produce  motor 
vehicles  for  sale  in  California.  For  this 
reason,  1  hereby  determine  and  find  that 
this  is  a  final  action  of  national 
applicability. 

As  with  past  waiver  decisions,  this 
action  is  not  a  rule  as  defined  by 
Executive  Order  12866.  Therefore,  it  is 
exempt  from  review  by  the  Office  of 
Management  and  Budget  as  required  for 
rules  and  regulations  by  Executive 
Order  12866. 

In  addition,  this  action  is  not  a  rule 
as  defined  in  the  Regulatory  Flexibility 
Act,  5  U.S.C.  sec.  601(2).  Therefore,  EPA 
has  not  prepared  a  supporting 
regulatory  flexibility  analysis  addressing 
the  impact  of  this  action  on  small 
business  entities. 

Finally,  the  Administrator  has 
delegated  the  authority  to  make 
determinations  regarding  waivers  of 
Federal  preemption  imder  section 
209(b)  of  the  Act  to  the  Assistant 
Administrator  for  Air  and  Radiation. 

Dated:  January  18.  2001. 
Robert  Perciasepe, 

Assistant  Administrator  for  Air  and 

Radiation. 

[FR  Doc.  01-2174  Filed  1-24-01:  8:45  am) 

BILLING  C006  6S60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-34203G;  FRL-6764-2] 

Chlorpyrifos;  End-Use  Products 
Cancellation  Order 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

StIMMARY:  This  notice  annoimces  the  use 
deletions  and  cancellations  as  requested 
by  the  companies  that  hold  the 
registrations  of  pesticide  end-use 
products  containing  the  active 
ingredient  chlorpyrifos  and  accepted  by 
EPA.  pursuant  to  section  6(f)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA).  This  order 
follows  up  a  November  17,  2000,  notice 
of  receipt  of  requests  for  amendments  to 
delete  uses  and  receipt  of  requests  for 
registration  cancellations.  In  that  notice, 
EPA  indicated  that  it  would  issue  an 
order  confirming  the  voluntary  use 
deletions  and  registration  cancellations. 
Any  distribution,  sale,  or  use  of 
canceled  chlorpyrifos  products  is  only 
permitted  in  accordance  with  the  terms 
of  the  existing  stocks  provisions  of  this 
cancellation  order.  . « 


DATES:  The  cancellations  are  effective 
January  25,  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Myers,  Special  Review  and 
Reregistration  Division  (7508C),  Office 
of  Pesticide  Programs,  Enviromnental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460, 
telephone  niunber:  (703)  308-8589;  fax 
number:  (703)  308-8041;  e-mail  address: 
myers.tom@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  You  may  be  potentially 
affected  by  this  action  if  you 
manufacture,  sell,  distribute,  or  use 
chlorpyrifos  products.  The 
Congressional  Review  Act,  5  U.S.C.  801 
et  seq.,  as  added  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  does  not  apply  because  this  action 
is  not  a  rule,  for  purposes  of  5  U.S.C. 
804(3).  Since  other  entities  may  also  be 
interested,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1 .  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations."  "Regulations 
and  Proposed  Rules."  and  then  look  up 
the  entry  for  this  document  imder  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  To  access 
information  about  the  risk  assessment 
for  chlorpyrifos.  go  to  the  Home  Page  for 
the  Office  of  Pesticide  Programs  or  go 
directly  http://www.epa.gov/pesticides/ 
op/chlorpyrifos.htm. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-34203E.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 


Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  dociunents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2,  1921  Jefferson  Davis  Hwy.. 
Arlington.  VA.  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

n.  Receipt  of  Requests  to  Cancel  and 
Amend  Registrations  to  Delete  Uses 

A.  Background 

In  a  memorandum  of  agreement 
(Agreement)  effective  June  7,  2000,  EPA 
and  the  basic  manufacturers  of  the 
active  ingredient  chlorpyrifos  agreed  to 
several  voluntary  measures  that  will 
reduce  the  potential  exposure  to 
children  associated  with  chlorpyrifos 
containing  products.  EPA  initiated  the 
negotiations  with  registrants  after 
finding  chlorpyrifos,  as  currently 
registered,  was  an  exposure  risk 
especially  to  children.  As  a  result  of  the 
Agreement,  registrants  that  hold  the 
pesticide  registrations  of  end-use 
products  containing  chlorpyrifos  (who 
are  in  large  part  the  customer  of  these 
basic  manufacturers)  have  asked  EPA  to 
cancel  or  amend  their  registrations  for 
these  products.  Pursuant  to  section 
6(0(1)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA).  EPA  announced  the  Agency's 
receipt  of  these  requests  from  the 
registrants  by  a  Federal  Register  notice 
published  on  November  17,  2000  (65  FR 
69518)  (FRL-6753-3).  With  respect  to 
the  registration  amendments,  the 
registrants  have  asked  EPA  to  amend 
end-use  product  registrations  to  delete 
the  following  uses:  all  termite  control 
uses  (these  will  be  phased  out);  all 
residential  uses  (except  for  juit  and 
roach  baits  in  child  resistant  packaging 
(CRP)  and  fire  ant  moimd  drenches  for 
public  health  purposes  by  licensed 
applicators  and  mosquito  control  for 
public  health  purposes  by  public  health 
agencies);  all  indoor  non-residential 
uses  (except  ship  holds,  industrial 
plfuits.  manufacturing  plants,  food 
processing  plants,  containerized  baits  in 
CRP.  and  processed  wood  products 
treated  diuing  the  manufacturing 
process  at  the  manufacturing  site  or  at 
the  mill);  all  outdoor  non-residential 
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sites  (except  golf  courses,  road  medians, 
industrial  plant  sites,  fence  posts,  utility 
poles,  railroad  ties,  landscape  timbers, 
logs,  pallets,  wooden  containers,  poles, 
posts,  processed  wood  products,  - 
manhole  covers,  and  underground 
utihty  cable  and  conduits;  and  fire  ant 
mound  drenches  for  public  health 
'  piuposes  by  licensed  applicators  and 
mosquito  control  for  public  health 
purposes  by  public  health  agencies); 
and  use  on  post-bloom  apple  trees.  In 
addition,  the  companies  agreed  to  limit 
the  maximum  chlorpyrifos  end-use 
dilution  to  0.5%  active  ingredient  (a.i.) 
for  termiticide  uses  that  will  be  phased 
out,  limit  the  maximum  label 
application  rate  for  outdoor  non- 
residential use  on  golf  courses,  road 
medians,  and  industrial  plant  sites  to  1 


Ib/a.i.  per  acre,  and  either  classify  all 
new/amended  chlorpyrifos  products 
(except  baits  in  CRP)  as  Restricted  Use 
or  package  the  products  in  large 
containers,  depending  on  the 
formulation  type,  to  ensure  that 
remaining  chlorpyrifos  products  are  not 
available  to  homeowners.  In  return,  EPA 
stated  that  with  this  Agreement,  it  had 
no  current  intention  to  initiate  any 
cancellation  or  suspension  proceedings 
under  section  6(b)  or  6(c)  of  FIFRA  with 
respect  to  the  issues  addressed  in  the 
Agreement. 

In  the  Federal  Register  of  November 
17,  2000,  EPA  published  a  notice  of  the 
Agency's  receipt  of  end-use  product 
amendments  and  cancellations  from 
registrants  that  hold  the  pesticide 
registrations  containing  chlorpyrifos 


(who  are  in  large  part  the  customer  of 
the  basic  manufacturers).  These  requests 
were  submitted  as  a  result  of  the 
Memorandum  of  Agreement  that  was 
signed  on  June  7,  2000  between  EPA 
and  the  basic  manufacturers  of 
chlorpyrifos.  A  copy  of  the 
Memorandum  of  Agreement  that  was 
signed  on  June  7,  2000  is  located  in 
docket  control  number  OPP-34203D. 

B.  Requests  for  Voluntary  Cancellation 
of  End-Use  Products 

Pursuant  to  the  Agreement  and  FIFRA 
section  6(f)(1)(A),  several  registrants 
have  submitted  requests  for  volimtary 
cancellation  of  registrations  for  their 
end-use  products.  The  registrations  for 
which  cancellations  were  requested  are 
identified  in  the  following  Table  1. 


Table  l.— End-Use  Product  Registration  Cancellation  Requests 


Company 

Reg.  No. 

Product 

Verdant  Brands,  Inc. 

70-178 

Dursban  1/2G  Granular  Insectiode 

70-180 

Dursban  Lawn  &  Omanvental  Spray 

70-184 

KiH-Ko  Durst>an  1G  Granular  Insecticide 

70-228 

Home  Pest  Insect  Killer 

70-232 

Rigo  Dursban  2EC  Liquid  Insecticide 

70-255 

Rigo  Home  Pest  Control 

70-286 

Rigo  Dursban  1 E  Insecticide 

70-290 

Rigo's  Best  Termite  Killer 

Dexol.  A  Division  of  Verdant  Brands, 
Inc. 

192-141 

Dexol  Dexa-Klor  Granules  Soil  Insect  Control 

192-142 

Dexol  Dexa-Klor  Insect  Spray 

192-151 

Dexol  Dexa-Klor  Pest  Control  Indoor  Insect  Killer 

192-171 

Dexol  Roach,  Cricket  and  Spider  Dust 

192-173 

Dexol  Termite  and  Lawn  Insect  Killer 

192-180 

Dexol  Dursban  Granules  Insect  Control 

192-192 

Dexol  Predator  Home  Insect  Killer  II 

Whitmire  Micro-Gen  Research  Lat>- 

499-147 

Whitmire  PT  270  Dursban 

oratories.  Inc. 

499-256 

Whitmire  Chkxpyrifos  Pressurized  Resklual  Spray 

499-270 

Whitmire  1-12  Insecticide 

499-292 

Whitmire  PT  279  Engage  ReskJual  Injectfon  System 

49-315 

Whitmire  Duratwn  PT  275 

499-317 

Whitmire  1-6  Insecticide 

499-364 

Whitmire  PT  1900  Total  Release  Insectkade 

499-379 

Whitmire  PT  479  Regulator 

499-423 
49^-424 

Whitmire  TC-135  Chtorpyrifos  MC 

Whitmire  TC-160  Microencapsulated  Termiticide 

499-^448 

WhitnJireTC  151  Bait 

Waico-Linck  Company 

506-158 

TAT  Flea  &  Tick  Killer  with  Resklual  Actkin 

50fr-164 

TAT  Roach  &  Ant  Kilter  II 

The  Scotts  Company 

538-69 

Scotts  Western  Lawn  Insect  Control 

538-94 

Scotts  Western  Lawn  Insect  Control  Plus  Fertilizer 

538-140 

Summer  Insect  and  Disease  Control  Plus  Lawn  Fer- 
tiiizer 

53&-153 

Scotts  Proturf  Insect  Control  Plus  Fertilizer 

538-154 

Scotts  Summer  Insect  Control  Plus  Fertilizer  For  Lawns 

Roddand  Coiporation 

572-213 

Rockland  InsectKkle  for  Wood  Destroying  Pests 

572-219 

Rockland  Super  Professkxiai  Dursban  Chinch  Ritg  KHI- 

AT 

Indy  Specialty  Producis,  Inc 

654-131 

Ktor-Ban  Concentrate 

Prentiss  Incorporated 

65!>-577 

Prentox  ReskJual  Insect  Spray  2 

655-739 

Prentox  Pyrifos  0.5  Water  Base  InsectwkJe 

655-743 

Prentox  Pyrifos  IE 

The  Garden  Grow  Company 

802-530 

UHy/Milter  Chkxban  Insect  Spray 

802-532 

LiNy/MiNer  Chkxban  Insect  Granules 

802-560 

UNy/MiHer  1%  Chkxban  Insect  Granules 

802-595 

UMy/MHtor  Hoee'n  Go  Ant.  Flea  &  Tick  KiHer 

Southern     Aghcutturai     InsecHcidee. 

me. 

829-250 

Home  &  Garden  Home  Pest  Control  Spray 
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Table  1  .—End-Use  Product  Registration  Cancellation  Requests— Continued 


Company 


Green  Light  Company 


f  ie  Garden  Grow  Company 

^griliance 

Universal  Cooperatives,  Inc. 


Schneid 
PBI/Gordon  Corporation 
Sergeant's 

Hartz 

Wellmark  International 

Coyne  Chemical  Company 
ABC  Compounding 


BETCO 

Combe  Incorporated 

Pet  Chemicals 

S.C.  Johnson  &  Son,  Inc. 


^  'erdant  Brands,  Inc. 

Midco  Products  Company,  Inc. 
Carl  Pool  Products 
Cessco,  Inc. 
Carter- Wallace,  Inc. 


Rotxnson  Associates 
Pursell  Industries,  Inc. 


Reg.  No. 


829-281 

869-158 

869-168 

869-172 

869-184 

869-185 

869-191 

869-205 

869-209 

869-210 

869-221 

909-94 

909-108 

1381-149 

1386-627 

1386-628 

1386-659 

2155-127 

2217-646 

2517-52 

2517-57 

2596-135 

2724-327 

2724-486 

3050-136 

3862-93 

3862-126 

4170-78 

4306-15 

4758-135 

4822-152 

4822-189 

4822-226 

4822-230 

4822-231 

4822-232 

4822-236 

4822-238 

4822-263 

4822-264 

4822-275 

4822-382 

4822-390 

4822-402 

4822-412 

4822-451 

4822-498 

5887-144 

5887-177 

6658-42 

6926-11 

6959-73 

8220-38 

8220-39 

8278-6 

8660-10 

8660-13 

8660-14 

8660-78 

8660-88 

8660-94 

8660-97 

8660-102 

8660-108 

8660-109 

8660-110 

8660-122 

8660-123 

8660-152 

8660-177 


Product 


SA-50  Brand  Home  Pest  Control  Concentrate 
Green  Light  Dursban  Granules 
Green  Light  Many  Purpose  Dursban  Granules 
Green  Light  Borer  Killer  II 
Green  Light  Fire  Ant  Killer 
Green  Light  House  Plant  Spray  II 
Green  Light  Indoor  Flea  &  Tick  Spray 
Green  Light  Ready-to-Use  Fire  Ant  Mound  Drench 
Green  Light  Dursban  5%  Granules 
Green  Light  Double  Dursban  .Granules 
Green  Light  Many  Purpose  Dursban  Concentrate  II 
Cooke  Act  Plus  Lawn  lnsectk:ide 
Cooke  Ant  Bamer 

Green  Velvet  Lawn  Food  Plus  Insect  Control 
Red  Panther  Durstjan  Granular  Turt  and  Lawn  Insecti- 
cide 
Red  Panther  Dursban  1 
Agway  Insect  Spray 
KR-24 

Gordon's  Dursban  Turt  lnsectk;ide 
Sergeant's  Flea  &  Tk:k  Collar 
Sergeant's  Fast-Acting  Flea  &  Tick  Collar  for  Dogs 
Hartz  330  Day  Flea  &  Tick  Collar  for  Dogs 
Zoecon  RF-150  Yard  and  Kennel  Spray 
Arthitro)  0.5%  Dursban  (Granular)  Ant  and  Roach  Bait 
Coyne  Formula  No.  101 
Assault 

WB  Residual  Pressurized  Spray 
RA26  Residual  Insecticide  Spray 
Sulfodene  Scratchex  Flea  and  Tk*  Collar  for  Dogs 
Holiday  Flea  &  Tick  Killer 
Raid  Treatment  for  Crawling  Insects 
Raid  Liquid  Roach  &  Ant  Killer  Formula  I 
Raid  Tree  Guard  Spray 
Raid  Outdoor  Flea  Killer 
Raid  Gypsy  Moth  &  Japanese  Beetle  Killer  II 
Raid  Gypsy  Moth  &  Japanese  Beetle  Killer 
Raid  Tree  Guard  Spray  Formula  II 
Raid  Home  Insect  Killer  Formula  II 
Raid  Fire  Ant  Killer 
Raid  Fire  Ant  Killer  Formula  2 
Raid  Outdoor  Insect  Killer 
Raid  Wasp  &  Homet  Killer 
Raid  Wasp  &  Homet  Killer  Formula  XII 
Raid  Max  Roach  Bait  III 
Raid  Wasp  &  Homet  Killer  ND 
Raid  Wasp  &  Homet  Killer  AD 
PA  Formula  2 
Black  Leaf  Dursban 

Ready-to-Use  Ant,  Roach,  Flea  and  Spider  Spray 
Pyreban-3 

Cart  Pool  Lawn  and  Turf  Food  Plus  Dursban  15-5-10 
Cessco  ID  Residual  lnsectk:ide 
Victory  12  Full  Year  Collar  with  Durst>an  InsectKkte  for 

Large  Dogs 
Vk:tory  II  Full  Season  Cat  Collar 
Metro  (Tested)  Soildrin  D 
Sta-Green  Law  Pest  Control  &  Fertilizer  25-3-3 
Sta-Green  Lawn  Pest  Control  &  Fertilizer  A 
Sta-Green  Lawn  Pest  Control  &  Fertilizer  B 
Dursban  Lawn  Insect  Control 
Dursban  Granules 

Green  Up  Insect  &  Grub  Control  with  Dursban 
Dursban  4E  Insecticide 
Dursban  Plus 

VertaGreen  Dursban  -  DDVP  1 .25  Turt  Insectickle 
VertaGreen  Dursban  -  DDVP  2.50  Turt  Insectrcide 
VertaGreen  Home  Pest  Killer 
Lawn  &  Ornamental  Insect  Spray  Concentrate 
VertaGreen  Durst>an  0.5%  Granules 
VertaGreen  Professkxial  Turt  Food  with  Durst>an 
Golden  Vigoro  Insect  Control  Plus  Lawn  Fertilizer 
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Table  1.— End-Use  Product  Registration  Cancellatiom  Requests— Continued 


Company 

Reg.  No. 

Product 

8660-182 

Green  Turf  Lawn  Food  with  Insect  Control 

8660-193 

Ideal  18  Insect  Control  Plus  Lawn  Fertilizer 

8660-194 

Ideal  20  Insect  Control  Plus  Lawn  Fertilizer 

8660-195 

Ideal  25  Insect  Control  Plus  Lawn  Fertilizer 

8660-203 

Koos  Dursban  1.00  Granules 

8660-213 

Par  Ex  Slow  Release  Fertilizer  Plus  Insect  Control 

8660-232 

Vigoro  2.32  Insecticide  Granules 

8660-239 

Vigoro  Granular  Cinch  Bug  Control 

8660-240 

Vigoro  Insect  Control  Plus  Lawn  Fertilizer  for  Texas 

Turt 
858  P.D.  Aqueous  Roach  &  Ant  Spray 

Sherwm-WiHtams  Company 

10900-67 

IMinois  Too)  Worte,  Inc. 

11694-91 

Duramist 

Speer  Products  Incofporated 

11715-70 

Speer  Roach  &  Ant  Killer 

11715-97 

Magic  Guard  Dursban  Ant  &  Roach  Pressurized  Spray 

11715-99 

Magic  Guard  Ant  &  Roach  Killer 

1171S-110 

Mug-A-Bug  Professional  Strength  Insecticide 

11715-132 

Better  World  Ready-to-Use  Insecticide 

11715-133 

Mug-A-Bug  II  Professional  Strength  Insecticide 

11715-139 

SPI  Spot  Treatment  Spray 

11715-142 

SPI  Ant  &  Roach  Spray 

11715-163 

Speer  Transparent  Emulsion  Spray  0.1%  *  0.5% 

11715-298 

Prb-Tect  Home  Pest  Control 

11715-299 

Speer  Point  Five  Chlorpyrifos  Aerosol 

11715-306 

Speer  Cyfluthrin  Flea  Killer 

11715-312 

Speer  D-Trans  Residual  Spray  with  Nylar 

11715-324 

SPI  Chlorpyrifos  Wasp  &  Hornet  Spray 

11715-326 

SPI  Chlorpyrifos  Pet  Area  Treatment  with  Nylar 

11715-327 

Security  Granulated  Chinch  Bug  Killer 

Louisiana  Chemical  USA,  Inc. 

11746-15 

Davis  Klll-A-Bug  XI 

11746-16 

Davis  Kill-A-Bug  XII 

Rainbow  Technotogy  Corporation 

13283-8 

Rainbow  Insect  Control 

13283-15 

Rainbow  Liquid  RTU  Fire  Ant  Killer 

Positive  Formulators,  Inc. 

26693-3 

6  Months  Pest  Control 

26693-5 

Killmaster  II  CC 

Unicom  Laboratones 

28293-35 

Unicom  30  Flea  Spray 

28293^9 

Unicom  Yard  &  Kennel  Spray  Concerrtrate 

28293-103 

Unicom  House  &  Carpet  Spray  WB 

28293-104 

Unicom  Durstian  Household  Insecticide 

28293-211 

Termi-CWor  Termite  Concentrate 

28293-321 

Dursban  1EC  Insecticide 

PBI/Gordon  Corporation 

33955-540 

Acme  Ant  Granules  Contains  Dursban  Insecticide 

33955-547 

Acme  Dursban  Insecticide  for  Lawns  &  Ornamentals 

33955-550 

Acme  Roach-Rid  Brand  Home  Pest  Killer 

Pet  Chemcaks 

37425-10 

Adams  Surface  Spray 

37425-24 

Adams  Lawn  and  Kennel  Spray  Concentrate 

Morgro,  Inc. 

42057-100 

Dursban  (R)  Insecticide 

CCL  Indui^tries  Inc. 

46813-^ 

CCL  Crawling  Insect  KHIer  1 

46813-^2 

CCL  Insecticide  Foam  Spray  1 

IMannan  USA,  Inc. 

48273-16 

Agroban4E 

Gfo  Tec,  Inc. 

59144-8 

Ant,  Flea  &  Tick  Granules 

59144-9 

Green  Charm  Dursban  1%  Granules 

59144-37 

R  &  M  Yard  &  Kennel  Spray  Concentrate 

Kop-Coat,  Inc. 

60061-106 

WoodWe  B  Clear  Wood  Presen/ative 

Contract  Packaging.  Inc. 

67572-53 

CP  Flea  and  Brown  Dog  Tick  Granules  -  S.F. 

Speer  Products  Incorporated 

68688-3 

EHte  Yard  &  Kennel  Spray 

68688-40 

Elite  Dursban  1-12R144  Insectkade 

In  the  Fedo'al  Register  notice  of 
November  17,  2000,  EPA  requested 
pubUc  comment  on  the  volimtary 
cancellation  and  use  deletion  requests, 
and  provided  a  30-day  conunent  period. 
The  registrants  requested  that  the 
Administrator  waive  the  180-day 
comment  period  provided  under  FIFRA 
section  6(f)(1)(C). 


No  pubUc  comments  were  submitted 
to  the  docket  in  response  to  EPA's 
request  for  comments. 

C.  Requests  for  Voluntary  Amendments 
to  Delete  Uses  from  the  Registrations  of 
End-Use  Products 

Pursuant  to  sefrtion  6(f)(1)(A)  of 
FIFRA,  several  registrants  have  also 


submitted  requests  to  amend  their  end- 
use  registrations  of  pesticide  products 
containing  chlorpjoifos  to  delete  the 
aforementioned  uses.  The  registrations 
for  which  amendments  to  delete  uses 
were  requested  are  identified  in  the 
following  Table  2. 
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Table  2.— End-Use  Product  Registration  Amendment  Requests 


Company 


Reg.  No. 


Product 


Whitmire   Micro-Gen   Research   Lat>- 
oratories,  Inc 


Jne  Scotts  Company 


Rockland  Corporation 
Prentiss  Incorporated 


Souttiem     Agricultural     Insectk^ides, 
Inc. 


\3K  Biocides,  Inc. 
Universal  Cooperatives,  Inc. 


Wellmark  International 

Cessco,  Inc. 

Knox  Fertilizer  Company,  Inc. 


The  Andersons,  Inc. 


Gbwan  Company 
Lesco,  Inc. 


i  i  jngro  Chemicals,  Inc. 


I  teinbow  Technotogy  Corporation 

Drexel  Chemical  Company 
Positive  Formulators,  Inc. 
Unicom  Lat>oratories 


499-367 

499-405 
499-413 
499-419 

538-98 

538-111 

538-191 

538-226 

572-329 

655-441 

655-466 

655-499 

655-696 

655-764 

655-766 

655-786 

655-792 

655-793 

829-223 

829-279 

829-280 

829-291 

829-292 

1022-543 

138&-652 

1386-653 

1386-613 

1386-615 

1386-649 

2724-487 

6959-67 

8378-26 

8378-27 

8378-28 

8378-33 

8378-34 

9198-32 

9198-39 

9198-68 

9198-82 

9198-84 

9198-85 

9198-98 

9198-99 

9198-127 

9198-132 

9198-137 

10163-158 

10404-15 

10404-27 

10404-29 

10404-40 

10404-67 

10404-81 

11474-40 

11474-55 

11474-66 

11474-90 

13283-14 

13283-17 

19713-504 

26693-2 

28293-87 

28293-99 

28293-121 

28293-142 

28293-149 

28293-200 


Whitmire     FT     275     Dur-O-Cap     Mk^roencapsulated 

Chlorpyrifos  Liquid  Concentration 
Whitmire  PT-1920  Total  Release  InsectKide 
Whitmire  TC  100  Intem 
Whitmire     PT     275     Dur-O-Cap     Mk^roencapsulated 

Chlorpyrifos 
Proturt  30-5-3  Fertilizer  Plus  Insectrcide  III 
Proturt  Insecticide  III 
24-3-3  Fertilizer  Plus  Insecticide  III 
Fertilizer  Plus  Insecticide/Preemergent  Weed  Control 
Urban  Insect  Spray 

Prentox  Residual  Concentrate  DV-One 
Prentox  Durst)an  2E  Insecticide 
Prentox  Durst)an  4E  lnsectk:ide 
Prentox  Pyrifos  0.50  RTU 
Prentox  Dursban  2.32G  Granular  InsectKide 
Prentox  Durstjan  1/2G  Granular  Insecticide 
Prentox  Pyrifos  Residual  Spray 
Prentox  D*2  Insecticide 
Prentox  Super  Brand  D  ^  2  Insecticide 
SA-50  Dursban  .5G  Granular  lnsectk>de 

SA-50  Dursban  2-E  Insecticide 

SA-50  Dursban  4-E  Insecticide 

SA-50  Brand  Dursban  1%  Mole  Cricket  Bait 

SA-50  Brand  Dursban  2.5%  Granular  Insectk^de 

Chapcide  4-EC 

Security  Pro-Turt  1  Insect  Control  Granules 

Security  Pro-Turt  2  Insect  Control  Granules 

Dursban  Lawn  and  Ornamental  Insect  Control 

Temnite  Kill  II 

Durst>an  4E  Insecticide 

Arthitrol  0.5%  Dursban  Paste  Bait 

Cessco  Accudose  Aerosol  for  Fire  Ant  Control 

Dursban  92  with  Plant  Food 

Durst>an  114  *  Fertilizer 

Durstian  50  Granular  Insecticide 

Durstian  1.14  Granules 

2.32  Dursban  Granules 

Turt  Care  for  Lawn  Maintenance  38-0-0  with  Dursban 

Brand  Insectrcide 
Turt  Care  Dursban  2.5G 
The  Andersons  1%  Durstian  Brand  Insectkade 
Tee  Time  Fertilizer  with  0.52%  Dursban  30-3-5 
Andersons  Tee  Time  30-3-5  with  0.65%  Dursban 
Tee  Time  Fertilizer  with  0.71%  Dursban  30-3-5 
Andersons  Tee  Time  with  Team/Dursban  I 
Andersons  Tee  Time  1 9-5-9  with  Team/Durstan 
Twinlight  Professtonal  Durstian  Lawn  Insect  Killer 
The  Andersons  0.97%  Dursban  Brand  Insecticide 
The  Andersons  0.5%  Dursban  Brand  Insectkade 
Gowan  Chtorpyrifos  4E 
Lesco  2.32  Granular  Insectkade 
Lesco  40-0-0  Fertilizer  with  Dursban 
Lesco  32-5-7  Fertilizer  with  Dursban 
Lesco  20-0-10  Fertilizer  with  Dursban 
Lesco  1%  Dursban  Granular 
Lesco  0.97  Dursban  Granules 
Sungro  Reside  Du 
Sungro  Combo  Water  Base 
Sungro  Dursbo 

Sungro  Buggone  II  Residual  Insectkade 
Raintiow  Fire  Ant  Killer 
Rainbow  KO  Fire  Ant  Killer 
Regatta  4E 
Killmaster  II 

Unicom  House  and  Carpet  Spray 
Unicom  Durstian  Spray 
Unicom  Dursban  -  Resmethrin  Spray 
Unk:om  Kennel  Spray 
Unicom  House  and  Carpet  Spray  II 
Unicom  Dursban  2E 
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Table  2.— End-Use  Product  Registration  Amendment  Requests— Continued 


Company 

Reg.  No. 

Product 

28293-201 

Unicom  Durstian  2.5%  Granules 

28293-202 

Unicom  Dursban  1 .0%  Granules 

28293-203 

Unicom  Dursban  1%-D  Dust 

28293-204 

UnKX>m  Dursban  4E 

28293-205 

Unicom  Dursban  1-12 

28293-210 

Dursban  1E  Insectictde 

28293-265 

Unicom  Dursban  6.7%  Insecticide 

28293-266 

Dursban  Plus  Resmethrin  Concentrate 

Ho«vard  Johnson's  Entefprises,  Inc. 

32802-19 

Dursban  Insecticide  0.7  Plus  Fertiiizer 

32802-20 

Dursban  1.14  Granular  Lawn  and  Turf  Insect  Control 

32802-21 

Dursban  1.14  Plus  Lawn  Fertilizer 

32802-22 

Dursban  2.32G 

32802-39 

Dursban  .5  Granules  Insecticide 

32802-49 

Dursban  100  Granules 

Ptiaeton  Corporation 

47006-5 

Oflik  Dursban  Granules 

Mannan  USA.  Inc. 

48273-13 

Peslban2E 

48273-14 

PestbanTC 

48273-19 

Pestban4E 

Biodyne  Amencas  Cofporalion 

59920-1 

Super  IQ  Insecticide  Coating  APT 

59920-2 

Super  IQ  Insecticide  Coating  LC 

In  the  Federal  Registor  notice  of 

November  17,  2000.  EPA  requested 
public  comment  on  the  voluntary 
cancellation  and  use  deletion  requests, . 
and  provided  a  30-day  comment  period. 
The  registrants  requested  that  the 
Administrator  waive  the  180-day 
comment  period  provided  under  FIFRA 
section  6(f)(1)(C). 

m.  Cancellation  Order 

Pursuant  to  section  6(f)  of  FIFRA,  EPA 
is  approving  the  requested  use  deletions 
and  the  requested  registration 
cancellations.  Accordingly,  the  Agency 
orders  that  the  registrations  identified  in 
Table  2  are  hereby  amended  to  delete 
the  following  uses:  All  post- 
construction  termite  control  uses, 
except  spot  and  local  treatment  (  use  of 
such  products  for  spot  and  local 
treatment  will  be  prohibited  after 
December  31,  2002  by  product  labeling); 
all  other  termite  control  uses,  effective 
December  31,  2004  (unless  EPA  has 
made  a  decision  prior  to  that  date  that 
preconstruction  use  may  continue);  all 
residential  uses  (except  for  ant  and 
roach  baits  in  child  resistant  packaging 
(CRP)  and  fire  ant  moimd  drenches  for 
public  health  piuposes  by  licensed 
appUcators  and  mosquito  control  for 
public  health  purposes  by  pubUc  health 
agencies);  all  indoor  non-residential, 
non-agricultural  uses  (except  ship  • 
holds,  industrial  plants,  manufactiuing 
plants,  food  processing  plants, 
containerized  baits  in  CRP,  and 
processed  wood  products  treated  during 
the  manufacturing  process  at  the 
manufactiiring  site  or  at  the  mill);  all 
outdoor  non-residential,  non- 
agricultiual  sites  (except  golf  courses, 
road  medians,  industrial  plant  sites. 


fence  posts,  utility  poles,  railroad  ties, 
landscape  timbers,  logs,  pallets,  wooden 
containers,  poles,  posts,  processed  wood 
products,  mianhole  covers,  and 
imdfflground  utility  cable  and  conduits; 
and  fire  ant  mound  drenches  for  public 
health  purposes  by  licensed  applicators 
and  mosquito  control  for  public  health 
purposes  by  public  health  agencies); 
and  use  on  post-bloom  apple  trees 
(except  for  tree  trunk  use).  The  Agency 
also  orders  that  the  registrations 
identified  in  Table  1  are  hereby 
canceled.  Any  distribution,  sale,  or  use 
of  existing  stocks  of  the  products 
identified  in  Tables  1-2  in  a  maimer 
inconsistent  with  the  terms  of  this  Order 
or  the  Existing  Stock  Provisions  in  Unit 
IV.  of  this  notice  will  be  considered  a 
violation  of  section  12(a)(2)(K)  of  FIFRA 
and/or  section  12(a)(1)(A)  of  FIFRA. 

IV.  KxMting  Stocks  Provisions 

For  piuposes  of  this  Order,  the  term 
existing  stocks  is  defined,  pursuant  to 
EPA's  existing  stocks  policy  (56  FR 
29362,  June  26, 1991),  as  those  stocks  of 
a  registered  pesticide  product  which  are 
cuirentiy  in  the  United  States  and 
which  have  been  packaged,  labeled,  and 
released  for  shipment  prior  to  the 
effective  date  of  the  amendment  or 
cancellation. 

1.  Distribution,  sale  and  use  of 
products  bearing  instructions  for  use  on 
apples  trees  post-bloom.  The 
distribution  or  sale  of  existing  stocks  by 
any  person  of  any  product  listed  in 
Table  1  or  2  that  bears  instructions  for 
post-bloom  application  to  apple  trees 
(other  than  tree  trunk  use)  will  not  be 
lawful  under  FIFRA  after  [insert  date  of 
publication  in  the  Federal  Register], 
except  for  the  purposes  of  retiuns  for 


relabeling  consistent  with  the  June  7, 
2000  Memorandum  of  Agreement, 
shipping  such  stocks  for  export 
consistent  with  the  requirements  of 
section  1 7  of  FIFRA,  or  proper  disposal. 
Any  use  of  such  products  for  post- 
bloom  application  to  apple  trees  (other 
than  tree  trunk  use)  will  not  be  lawful 
after  [insert  date  of  publication  in  the 
Federal  Register].  All  other  use  of  such 
products  may  continue  until  stocks  are 
exhausted,  provided  such  use  is  in 
accordance  with  the  existing  labeling  of 
that  product. 

2.  Distribution  or  sale  by  registrants  of 
products  bearing  other  uses — (i) 
Restricted  use  and  package  size 
limitations.  Except  for  the  purposes  of 
returns  for  relabeling  consistent  with 
the  June  7,  2000  Memorandum  of 
Agreement,  shipping  for  export 
consistent  with  the  requirements  of 
section  1 7  of  FIFRA,  or  proper  disposal: 

(a)  The  distribution  or  sale  by 
registrants  of  existing  stocks  of  any  EC 
formulation  product  listed  in  Table  1  or 
2  will  not  be  lawful  under  FIFRA  after 
February  1,  2001  unless  the  product  is 
labeled  as  restricted  use; 

(b)  The  distribution  or  sale  by 
registrants  of  existing  stocks  of  any 
product  listed  in  Table  1  or  2  labeled  for 
any  agricultural  use  and  that  is  not  an 
EC,  will  not  be  lawful  under  FIFRA  after 
February  1,  2001,  unless  the  product  is 
either  labeled  for  restricted  use  or 
packaged  in  containers  no  smaller  than 
15  gallons  of  a  liquid  formulation,  50 
pounds  of  a  granular  formulation,  or  25 
poimds  of  any  other  dry  formulation; 

(c)  The  distribution  or  sale  by 
registrants  of  existing  stocks  of  any 
product  listed  in  Table  1  or  2  labeled 
solely  for  non-agricultural  uses  (other 
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than  containerized  baits  in  CRP)  and 
that  is  not  an  EC.  will  not  be  lawful 
under  FIFRA  after  of  February  1,  2001, 
unless  the  product  is  either  labeled  for 
restricted  use  or  packaged  in  containers 
no  smaller  than  15  gallons  of  a  liquid 
formulation  or  25  poimds  of  a  dry 
formulation. 

(ii)  Prohibited  uses.  Except  for  the 
purposes  of  retiuns  for  relabeling 
consistent  with  the  June  7,  2000 
Memorandum  of  Agreement,  shipping 
for  export  consistent  with  the 
requirements  of  section  17  of  FIFRA,  or 
proper  disposal,  the  distribution  or  sale 
of  existing  stocks  by  registrants  of  any 
product  identified  in  Table  1  or  2  that 
bears  instructions  for  any  of  the 
following  uses  will  not  be  lawful  under 
FIFRA  after  February  1,  2001: 

(a)  Termite  control,  unless  the 
product  bears  directions  for  use  of  a 
maximum  0.5%  active  ingredient 
chlorpyrifos  end-use  dilution; 

(b)  Post-construction  termite  control, 
except  for  spot  and  local  termite 
treatment,  provided  the  label  of  the 
product  states  that  the  product  may  not 
be  used  for  spot  and  local  treatment 
after  December  31,  2002; 

(c)  Indoor  residential  except  for 
containerized  baits  in  CRP; 

(d)  indoor  non-residential  except  for 
containerized  baits  in  CRP  and  products 
with  formulations  other  than  EC  that 
bear  labeling  solely  for  one  or  more  of 
the  following  uses:  Warehouses,  ship 
holds,  railroad  boxcars,  industrial 
plants,  manufacturing  plants,  food 
processing  plants,  or  processed  wood 
products  treated  during  the 
manufacturing  process  at  the 
manufacturing  site  or  at  the  mill; 

(e)  Outdoor  residential  except  for 
products  bearing  labeling  solely  for  one 
or  more  of  the  following  public  health 
uses:  individual  fire  ant  mound 
treatment  by  licensed  applicators  or 
mosquito  control  by  public  health 
agencies; 

•  (f)  Outdoor  non-residential,  non- 
agricultural  except  for  products  that 
bear  labeling  solely  for  one  or  more  of 
the  following  uses:  Golf  courses,  road 
medians,  and  industrial  plant  sites, 
provided  the  maximum  label 
application  rate  does  not  exceed  llb./ai 
per  acre;  mosquito  control  for  public 
health  purposes  by  public  heedth 
agencies;  individual  fire  ant  mound 
treatment  for  public  health  purposes  by 
licensed  applicators;  and  fence  posts, 
utility  poles,  railroad  ties,  landscape 
timbers,  logs,  pallets,  wooden 
containers,  poles,  posts,  processed  wood 
products,  manhole  covers,  and 
imderground  utility  cable  and  conduits. 

3.  Retail  and  other  distribution  or 
sale.  The  retail  sale  of  existing  stocks  of 


products  listed  in  Table  1  or  2  bearing 
instructions  for  the  prohibited  uses  set 
forth  in  Unit  IV.2.(ii)(a)-(f)  of  this  notice 
will  not  be  lawful  under  FIFRA  after 
December  31,  2001.  Except  as  otherwise 
provided  in  this  order,  any  other 
distribution  or  sale  (for  example,  return" 
to  the  manufacturer  for  relabeling)  is 
permitted  imtil  stocks  are  exhausted. 

4.  Final  distribution,  sale  and  use 
date  for  preconstruction  termite  control. 
The  distribution,  sale  or  use  of  any 
product  listed  in  Table  1  or  2  bearing 
instructions  for  pre-construction 
termiticide  use  will  not  be  lawful  under 
FIFRA  after  December  31,  2005,  unless. 
prior  to  that  date,  EPA  has  issued  a 
vmtten  determination  that  such  use  may 
continue  consistent  with  the 
requirements  of  FEFRA. 

5.  Use  of  existing  stocks.  Except  for 
products  bearing  those  uses  identified 
in  Units  IV.  1.  and  IV.4.  of  this  notice, 
EPA  intends  to  permit  the  use  of 
existing  stocks  of  products  listed  in 
Table  1  or  2  until  such  stocks  are 
exhausted,  provided  such  use  is  in 
accordance  with  the  existing  labeling  of 
that  product. 

ListofSubiects 

Environmental  protection. 
Memorandum  of  Agreement,  Pesticides 
and  pests. 

Dated:  January  9,  2001. 
Jack  E.  Housenger, 
Acting  Director,  Special  Review  and 
Reregistration  Division,  Office  of  Pesticide 
Programs. 

[FR  Doc.  01-2184  Filed  1-24-01;  8:45  am] 
BHJJNG  CODE  8S60-60-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6937-9] 

Preliminary  Administrative 
Determination  Document  on  the 
Question  of  Wtiett>er  Ferric 
Ferrocyanide  Is  One  of  the  "Cyanides" 
Within  the  Meaning  of  the  List  of  Toxic 
Pollutants  Under  the  Clean  Water  Act 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  document  availabiUty 
and  public  comment  period. 

SUMMARY:  By  order  dated  October  19, 
1995,  the  United  States  District  Court 
for  the  District  of  Massachusetts  stayed 
the  proceedings  in  Commonwealth  of 
Massachusetts  v.  Blackstone  Valley 
Electric  Co.  (No.  94-2286)  and  referred 
the  question  of  whether  ferric 
ferrocyanide  qualifies  as  nne  of  the 
"cyanides"  within  the  meaning  of  the 


list  of  toxic  pollutants  under  the  Clean 
Water  Act  (CWA)  to  the  U.S. 
Enviroiunental  Protection  Agency 
(EPA).  This  Distiict  Court  order 
followed  a  U.S.  Court  of  Appeals 
decision  in  which  the  First  Circuit 
determined  that  it  was  appropriate  to 
refer  this  question  to  EPA  for  an 
"administrative  determination." 
Commonwealth  of  Massachusetts  V. 
Blackstone  Valley  Electric  Co.,  67  F.3d 
981  (1st  Cir.  1995).  Today's  notice 
announces  the  availability  of  EPA's 
preliminary  administrative 
determination  for  public  review  and 
comment. 

DATES:  Comments  and  relevant 
information  on  this  preliminary 
administrative  determination  must  be 
submitted  to  the  Agency  by  March  12, 
2001 .  Comments  submitted  should  be 
adequately  documented. 
ADDRESSES:  Mail  written  comments  to: 
FFC  Administrative  Determination, 
USEPA,  Engineering  and  Analysis 
Division  (4303),  Office  of  Science  and 
Technology,  1200  Pennsylvania 
Avenue,  Ariel  Rios  Building,  NW., 
Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  and  to  request  a 
copy  of  the  administrative 
determination  contact  Eh.  Maria  Gomez- 
Taylor,  USEPA,  Engineering  and 
Analysis  Division  (4303),  Office  of 
Science  and  Technology,  Ariel  Rios 
Building,  1200  Pennsylvania  A-venue. 
NW.,  Washington,  DC  20460;  or  call 
(202) 260-1639; or  fax  (202)  260-7185; 
or  e-mail  gomez-taylor.maria@epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
prepared  a  preliminary  administrative 
determination  describing  EPA's  opinion 
on  how  to  interpret  the  term  "cyanides" 
(40  CFR  401.15,  40  CFR  302.4,  and 
Table  302.4)  as  it  applies  to  ferric 
ferrocyanide.  (40  CFR  401.15  contains 
the  list  of  toxic  pollutants,  40  CFR  302.4 
provides  the  designation  of  hazardous 
substances,  and  Table  302.4  at  40  CFR 
302.4  contains  the  list  of  hazardous 
substances  and  reportable  quantities.) 
This  preliminary  administrative 
determination  document  has  been 
prepared  in  order  to  respond  to  a 
referral  from  the  United  States  District 
Court  for  the  District  of  Massachusetts. 
By  order  dated  October  19,  1995,  the 
United  States  District  Court  for  the 
District  of  Massachusetts  stayed  the 
proceedings  in  Commonwealth  of 
Massachusetts  v.  Blackstone  Valley 
Electric  Co.  (No.  94-2286)  and  referred 
the  question  of  whether  ferric 
ferrocyanide  qualifies  as  one  of  the 
"cyanides"  within  the  meaning  of  40 
CFR  401.15,  40  CFR  302.4.  and  Table 
302.4  to  the  U.S.  Environmental 
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Protection  Agency  (EPA).  This  District 
Court  order  followed  a  U.S.  Court  of 
Appeals  decision  in  which  the  First 
Circuit  determined  that  it  was 
appropriate  to  refer  this  question  to  EPA 
for  an  "administrative  determination." 
Commonwealth  of  Massachusetts  v. 
Blackstone  Valley  Electric  Co..  67  F.3d 
981  (1st  Cir.  1995). 

As  explained  in  the  preliminary 
administrative  determination  document, 
it  is  EPA's  preliminary  administrative 
determination  that  ferric  ferrocyanide  is 
one  of  the  "cyanides"  within  the 
meaning  of  40  CFR  401.15,  40  CFR 
302.4,  and  Table  302.4.  This 
preliminary  administrative  t- 

determination  is  being  issued  in  order  to 
respond  to  the  referral  from  the  District 
Court.  It  is  not  a  legislative  rule  and 
notice  and  comment  is  not  required. 
However,  EPA  is  soliciting  public 
comment  because  it  had  previously 
notified  interested  parties  of  its  intent  to 
do  so. 

Dated:  )anuary  18,  2001. 
J.  Charles  Fox, 

Assistant  Administrator  for  Water. 
(FR  Doc.  01-2172  Filed  1-24-01;  8:45  am] 
MLUNO  COK  68*0-«0-r 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6936-6] 

Draft  National  Coastal  Condition 
Report 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  availability  and 
request  for  comments. 

SUMMARY:  Notice  of  availability  is 
hereby  given  for  a  60-day  public 
comment  period  on  the  draft  National 
Coastal  Condition  Report  describing  the 
condition  of  the  Nation's  coastal  waters. 
Coastal  waters  are  valuable  from  both  an 
environmental  and  economic 
perspective.  These  waters  are  also 
vulnerable  to  pollution  from  diverse 
sources.  EPA  expects  that  this  report  on 
the  condition  of  coastal  waters  will 
support  more  informed  decisions 
concerning  protection  of  this  resource 
and  Mrill  increase  public  awareness  of 
the  extent  and  seriousness  of  pollution 
of  these  waters.  EPA  seeks  public  input 
concerning  the  information  used  in  the 
report,  the  availability  of  additional 
data,  and  the  appropriateness  of 
conclusions  drawn  from  the  information 
presented. 

DATES:  Written  comments  must  be 
received  by  March  26.  2001. 


ADDRESSES:  Address  all  comments 
concerning  this  notice  to  Barry  Burgan, 
U.S.  Environmental  Protection  Agency 
(4504-F),  1200  Pennsylvania  Avenue. 
NW,  Washington,  DC  20460:  telephone 
(202)  260-7060;  fax  (202)  260-9960. 
FOR  FURTHER  INFORMATION  CONTACT! 
Barry  Burgan,  U.S.  Environmental 
Protection  Agency  (4504-F)  1200 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20460.  See  Supplementary 
information  section  for  electronic  access 
and  filing  address. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  National  Coastal  Condition 
Report  describes  the  condition  of  coastal 
waters  based  on  available  information. 
The  report  concludes  that  the  overall 
condition  of  coastal  waters  is  fair  to 
poor  with  some  variation  in  conditions 
frtim  region  to  region.  A  combination  of 
data,  mostly  from  EPA,  the  National 
Oceanic  and  Atmospheric 
Administration,  the  U.S.  Geological 
Survey,  and  the  U.S.  Fish  and  Wildlife 
Service  is  used  to  present  indicators  of 
coastal  condition  and  a  broad  baseline 
pictiue  of  the  condition  of  coastal 
waters.  The  Report  also  highlights 
several  exemplary  programs  at  the 
Federal,  State,  Tribal,  and  local  levels 
that  show  coastal  condition  at  various 
regional  scales. 

This  Report  is  the  first  attempt  to 
provide  the  public  with  a 
comprehensive  pictiire  of  the  health  of 
the  Nation's  coastal  waters.  It  will  serve 
as  a  useful  benchmark  for  analyzing  the 
progress  of  coastal  management 
programs  in  the  futxire.  We  recognize 
that  data  are  not  currently  available  to 
characterize  all  the  estuarine  and  near- 
coastal  waters  of  the  country  and  that 
work  is  still  needed  in  formulating 
improved  indicators  of  the  coastal 
condition.  Public  input  on  the  draft 
Report  regarding  data  completeness,  the 
choice  of  indicators,  the  methodologies 
used  to  synthesize  data,  the  "bars"  set 
for  each  indicator,  the  choice  of  spatial 
scales  and  the  overall  Report 
presentation  is  important  to  us  in 
preparing  this  and  future  reports. 

n.  Electronic  Access  and  Filing 

You  may  view  and  download  the  draft 
Report  on  EPA's  Internet  site  at  the 
Office  of  Water  homepage  at  http:// 
epa.gov/ow/  under  What's  New  in 
Water.  You  may  submit  comments  by 
sending  electronic  mail  (e-mail)  to 
burgan.barry@epa.gov;  comments  may 
also  be  mailed  to  Barry  Burgan  at  the 
following  address:  U.S.  Enviroiunental 
Protection  Agency  (4504-F),  1200 
Peimsylvania  Avenue,  NW,  Washington, 


DC  20460.  Submit  comments  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Identify  aU  comments  and  data  in 
electronic  form  by  docket  number. 

Dated:  January  18,  2001. 
).  Charles  Fox, 

Assistant  Administrator,  Office  of  Water. 
[FR  Doc.  01-2177  Filed  1-24-01;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-6937-4] 

Proposed  CERCLA  Administrative 
Settlement— Rocky  Flats  Industrial 
Park,  Jefferson  County,  CO 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  and  request  for  public 

comment. 

SUMMARY:  In  accordance  with  the 
requirements  of  Section  122(i)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  as  amended  ("CERCLA"),  42  U.S.C. 
9622(i),  notice  is  hereby  given  of  the 
proposed  administrative  settlement 
under  Section  122(g)  of  CERCLA,  42 
U.S.C.  9622.  concerning  the  Rocky  Flats 
Industrial  Park  site  between  EPA,  the 
State  of  Colorado,  and  the  settling 
parties  listed  in  the  Supplementary 
Information  portion  of  this  notice.  The 
Rocky  Flats  Industrial  Park  Superfund 
Site,  is  located  in  the  17,000  block  of 
West  Highway  72,  approximately  2V2 
miles  east  of  the  intersection  of  State 
Highways  72  and  93  in  unincorporated 
Jefferson  County,  Colorado  near  the  City 
of  Arvada  ("Site").  The  settlement, 
embodied  in  proposed  Administrative 
Order  on  Consent  for  Removal  Action, 
EPA  Docket  No.  CERCLA-8-2000-20 
("AOC"),  is  designed  to  partially  resolve 
each  settling  party's  liability  at  the  Site 
through  a  covenant  not  to  sue  for  past 
response  costs,  and  for  work  performed, 
under  Sections  104  and  107  of  CERCLA, 
42  U.S.C.  9604  and  9607.  The  proposed 
AOC  requires  the  Potentially 
Responsible  Parties  ("PRPs")  listed 
below  to  implement  the  selected 
response  actions  at  the  Site. 

Opportunity  for  Comment:  For  thirty 
(30)  days  following  the  date  of 
pubUcation  of  this  notice,  the  Agency 
will  consider  all  comments  received  and 
may  modify  or  withdraw  its  consent  to 
the  settlement  if  comments  received 
disclose  facts  or  considerations  which 
indicate  that  the  settlement  is 
inappropriate,  improper,  or  inadequate. 
The  Agency's  response  to  any  comments 
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received  will  be  available  for  public 
inspection  at  the  EPA  Superfund  Record 
Center,  999  18th  Street,  5th  Floor,  in 
Denver,  Colorado.  Commenters  may 
request  an  opportunity  for  a  public 
meeting  in  the  affected  area  in 
accordance  with  Section  7003(d)  of 
RCRA,  42  U.S.C.  6973(d). 
DATES:  Comments  must  be  submitted  on 
or  before  February  26,  2001. 
ADDRESSES:  The  proposed  settlement 
and  additional  background  information 
relating  to  the  settlement  are  available 
for  public  inspection  at  the  EPA 
Superfund  Records  Center,  999  18th 
Street,  5th  Floor,  in  Denver,  Colorado. 
Comments  and  requests  for  a  copy  of  the 
proposed  settlement  should  be 
addressed  to  Carol  Pokomy, 
Enforcement  Specialist  (8ENF-T), 
Technical  Enforcement  Program,  U.S. 
Environmental  Protection  Agency,  999 
18th  Street,  Suite  300,  Denver,  Colorado 
80202-2466,  and  should  reference  the 
Rocky  Flats  Industrial  Park  Site, 
Jefferson  County,  Colorado  and  EPA 
Docket  Nos.  CERCLA  8-2000-20. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Pokomy,  Enforcement  Specialist 
(8ENF-T),  Technical  Enforcement 
Program,  U.S.  Environmental  Protection 
Agency,  999  18th  Street,  Suite  300, 
Denver,  Colorado  80202-2466,  (303) 
312-6970. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
proposed  administrative  settlement 
under  Section  122  of  CERCLA,  42  U.S.C. 
9622:  In  accordance  with  Section  122  of 
CERCLA,  42  U.S.C.  9622,  notice  is 
hereby  given  that  the  terms  of  the 
Administrative  Order  on  Consent 
("AOC")  have  been  agreed  to  by  the 
following  settling  parties: 

Settling  Parties 

Adoph  Coors  Company 

Ball  Corporation 

CoorsTek,  Inc.  (a/k/a  Coors  Ceramics 

Company) 
Crown,  Cork  and  Seal  Company,  Inc. 
The  Denver  Post  Corporation 
Eastman  Kodak  Company 
Eaton  Corporation 
Hamilton  Sundstrand  Corporation 
Hwelett-Packard  Company 
Roche  Colorado  Corporation 
Sterling  Stainless  Tube  Corporation 
Zenco  de  Chihuahua,  S.A.  de  C.V.,  and 
Zenith  Electronics  Corporation  of  Texas 

By  the  terms  of  the  proposed  AOC, 
the  settling  parties  will  perform  a 
CERCLA  Removal  Action  which 
involves  the  installation  of  an  air 
sparging/soil  vapor  extraction  system  on 
two  of  the  three  industrial  properties 
that  comprise  the  Site  (the  properties 
owned  by  Thoro  Products  Company  and 
Hwy.  72  Properties,  Inc.).  The  estimated 


future  cost  to  the  settling  parties  to 
perform  the  Removal  Action  is 
$3,715,000. 

The  United  States  and  the  State  are 
providing  the  settling  parties  with  a 
covenant  not  to  sue  under  Sections  106 
and  107(a)  of  CERCLA.  42  U.S.C.  9606 
and  9607(a).  the  Solid  Waste  Disposal 
Act,  as  amended  (also  known  as  the 
Resource  Conservation  and  Recovery 
Act),  federal  claims  for  natural  resources 
damages,  and  state  law  related  to  the 
presence  or  migration  of  hazardous 
substances  on  the  Site  for:  the  work 
performed  under  the  AOC.  response 
actions  associated  with  the  GWl  facility 
at  the  Site,  and  specific  work  performed 
by  the  settling  parties  in  the  past  at  the 
Site. 

It  is  so  agreed: 

Dated:  October  12,  2000. 
lack  W.  McGraw, 
Acting  Regional  Administrator, 
Environmental  Protection  Agency.  Region 
VIU. 

[FR  Doc.  01-2173  Filed  1-24-01;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

tFRL-6937-7] 

Settlement  Agreement,  ApplicatkMi  of 
LatXMT  Standards  Provision  in  ttie 
Clean  Water  Act  State  Revolving  Fund 
Program 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  settlement. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  publishing  a  final 
settlement  agreement  between  EPA  and 
the  Building  and  Construction  Trades 
Department.  AFL/CIO  (Building  Trades) 
which  will  resolve  a  matter  pending 
before  the  Department  of  Labor's  (DOL) 
Wage  and  Hour  Division  Administrator. 
Under  the  settlement  agreement.  EPA 
will  prospectively  apply  the  Davis- 
Bacon  Act's  prevailing  wage  rate 
requirements  in  the  Clean  Water  State 
Revolving  Fund  (CWSRF)  program 
established  in  title  VI  of  the  Federal 
Water  Pollution  Control  Act.  as 
amended  (more  commoidy  known  as 
the  Clean  Water  Act  (CWA)).  33  U.S.C. 
1381-1387,  in  the  same  manner  as  they 
applied  before  October  1,  1994.  In 
exchange  for  EPA's  commitment. 
Building  Trades  has  agreed  not  to 
pursue  any  further  action  on  this  matter 
before  DOL  or  any  other  Federal 
administrative  agency,  or  in  litigation. 
Title  VI  of  the  CWA  authorizes  EPA 
to  award  grants  to  capitalize  state 


revolving  funds  from  which  states,  in 
turn,  award  loans  and  other  types  of 
assistance  for  the  construction  of 
publicly-owned  treatment  works  and 
other  water  quality  projects.  CWA 
section  602(b)(6)  required  publicly- 
owned  treatment  works  funded  with 
CWSRF  assistance  "directly  made 
available  by  [capitalization  grants]"  that 
were  "constructed  in  whole  or  in  part 
before  fiscal  year  1 995 ' '  (emphasis 
added)  to  comply  with  the  requirements 
of  a  number  of  other  CWA  provisions. 
Among  the  provisions  was  CWA  section 
513.  which  applies  Davis-Bacon  Act 
requirements  to  treatment  works  for 
which  grants  are  made  under  the  CWA. 

EPA  interpreted  the  language  of  CWA 
section  602(h)(6)  as  limiting  the 
application  of  the  Davis-Bacon  Act  and 
other  requirements  to  CWSRF-funded 
treatment  works  projects  "constructed 
in  whole  or  in  part  before  fiscal  year 
1995",  and.  in  an  August  8. 1995. 
memorandum,  announced  that  these 
requirements  would  not  apply  to 
CWSRF-assisted  projects  that  begin 
construction  on  or  after  October  1. 1994. 
In  1997,  the  Building  Trades  asked  the 
DOL  Wage  and  Hour  Division  to  rule 
that  the  requirements  of  the  Davis- 
Bacon  Act  continue  to  apply  to 
treatment  works  projects  funded  with 
CWSRF  loans  that  began  construction 
on  or  after  October  1,  1994.  The 
Building  Trades  argued  that  the  Davis- 
Bacon  Act  requirement  applied  to 
CWSRF-funded  projects  as  long  as 
Congress  appropriated  funds  for  the 
program.  EPA  responded  in  opposition 
to  the  Building  Trades  request  for 
ruling. 

After  closely  considering  the 
relationship  of  CWA  section  513  and 
CWA  section  602(b)(6)  and  the 
argimients  of  the  Building  Trades  in  its 
request  for  ruling,  EPA  became 
persuaded  of  the  appropriateness  of  the 
view  that  CWA  section  513  imposes  a 
continuing,  independent  obligation  on 
the  Agency  to  ensure  that  Davis-Bacon 
Act  requirements  apply  to  any  grants 
made  under  the  CWA  for  treatment 
works,  including  capitahzation  grants 
made  under  title  VI  of  the  CWA.  The 
language  of  CWA  section  602(b)(6)  does 
not  relieve  the  Agency  of  this  obligation. 
Furthermore,  as  a  matter  of  policy,  the 
Agency  has  determined  that  prevailing 
wage  rate  requirements  applicable  to 
federally-assisted  construction  projects 
should  continue  to  apply  to  federally- 
assisted  treatment  works  construction  in 
the  CWSRF  program.  Consequently, 
EPA  decided  to  settle  the  matter  with 
the  Building  Trades  and  provided  the 
public  an  opportunity  to  comment  on  a 
proposed  settlement  agreement,  which 
was  published  in  the  Federal  Register 
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on  June  22,  2000.  65  FR  38828.  In 
addition,  EPA  held  a  public  meeting  on 
July  13,  2000,  to  provide  the  public  an 
additional  opportiuiity  to  comment. 

Public  Comments  on  the  Proposed 
Settlement  Agreement 

EPA  received  25  comments  on  the 
proposed  settlement  agreement.  Most 
commentators  stated  that  the  Agency's 
original  position  was  correct  and 
disputed  the  legal  basis  for  reimposing 
the  Davis-Bacon  Act  in  the  CWSRF 
program.  Although  they  varied  in  detail, 
the  argiunents  of  the  commentators 
generally  contained  these  points:  CWA 
section  602(b)(6)  clearly  siuisetted  the 
Davis-Bacon  Act  in  the  CWSRF 
program:  continuing  appropriations  for 
the  program  after  FY  1995  did  not 
extend  that  simset  date;  CWA  section 
513  does  not  place  a  continuing 
obligation  on  the  Agency  to  impose  the 
Davis-Bacon  Act  requirements  in  the 
program  because,  by  its  plain  language, 
CWA  section  513  applies  only  to  direct 
grants  for  treatment  works  construction. 

The  states,  in  particular,  complained 
that  reimposing  the  Davis-Bacon  Act 
requirement  would  create  hardships  for 
the  CWSRF  programs,  including 
increased  labor  costs  for  assistance 
recipients  and  administrative  burdens 
on  both  the  recipients  and  the  states. 
State  commentators  also  requested  a 
delay  in  the  implementation  of  the 
agreement's  terms  to  allow  time  to 
notify  potential  borrowers  and  to  more 
closely  coincide  with  state  planning 
schedules.  Several  states  with  state 
prevailing  wage  rate  laws  said  that  the 
Davis-Bacon  Act  requirements  are  more 
burdensome  and  costly  on  businesses 
and  state  agencies  than  their  similar 
state  requirements  without  bringing 
additional  benefit  for  workers,  fliey 
suggested  that  in  situations  in  which 
states  had  substantially  similar 
prevailing  wage  rate  requirements,  that 
states  be  given  discretion  to  substitute 
state  procedures  for  federal  procedures. 

Reqranse  to  Comments 

As  the  June  22,  2000,  Federal  Register 
notice  stated,  the  Agency's  original 
position  on  the  Davis-Bacon  Act  and  the 
CWSRF  program  "rest(ed)  on  a 
reasonable  legal  interpretation."  65  FR 
at  38828.  However,  the  legal  basis  for 
reimposing  the  Davis-Bacon  Act 
requirements  is  soimd  and,  as  a  matter 
of  policy,  it  is  proper  for  prevailing 
wage  rates  to  apply  to  construction 
projects  that  are.  for  all  intents  and 
purposes,  federally-assisted. 

Reimposing  the  Davis-Bacon  Act 
requirements  may  increase  construction 
costs  for  many  CWSRF  recipients,  but 
the  levels  of  those  cost  increases  vary 


widely  and  are  often  insignificant. 
Although  EPA  is  interested  in 
streamlining  administrative 
requirements  and  reducing 
implementation  costs,  state  prevailing 
wage  rate  laws  cannot  substitute  for  the 
requirements  of  CWA  section  513. 
EPA  has  made  one  change  to  the 
settlement  agreement  in  response  to 
state  comments.  In  order  to  allow  states 
more  time  to  notify  borrowers  of  the 
requirements,  and  to  more  closely 
match  the  yearly  CWSRF  planning 
schedules  in  most  states  (July  1  to  Jime 
30),  the  Agency  has  changed  the  date  for 
implementing  the  Davis-Bacon  Act 
requirement  firom  January  1,  2001,  until 
July  1,  2001.  All  capitalization  grants 
awarded  on  or  after  July  1,  2001  will 
contain  a  condition  requiring  the  states 
to  ensure  that  the  Davis-Bacon  Act 
requirements  will  be  applied  to  publicly 
owned  treatment  works  receiving 
CWSRF  assistance  under  those 
agreements  in  the  same  manner  as  the 
requirements  were  applied  to  projects 
initiated  before  October  1 ,  1994. 
Bmlding  Trades  has  agreed  to  this 
revision,  which  is  reflected  in  the 
settlement  agreement  reprinted  below. 
DATES:  This  settlement  agreement  is 
effective  as  of  January  17,  2001. 
FOR  RIffrHER  MFORMATION  CONTACT: 
Geoffrey  Cooper,  EPA  Office  of  General 
Counsel,  Mail  Code  2377A,  1200 
Pennsylvania  Avenue,  Washington,  D.C. 
20004;  telephone:  202-564-5451;  email: 
cooper.geoffiey@epa.gov. 

Dated:  lanuary  19,  2001. 
Gary  S.  Guzy, 
General  Counsel. 

In  the  matter  of:  Application  of  Labor 
Standard  Provisions  In  the  Clean  Water 
Act's  State  Revolving  Fimd  Program 

Settlement  Agreement 

Whereas,  title  VI  of  the  Federal  Water 
Pollution  Control  Act,  as  amended 
(more  conunonly  known  as  the  Clean 
Water  Act  (CWA)).  33  U.S.C.  1381- 
1387,  authorizes  the  Enviroiunental 
Protection  Agency  (EPA)  to  make  grants 
to  states  to  capitalize  Clean  Water  State 
Revolving  Funds  (CWSRF),  fi-om  which 
the  states,  in  tiim,  make  loans  and  other 
types  of  assistance  for  the  construction 
of  publicly  owned  treatment  works  and 
other  water  quality  projects  and 
activities; 

Whereas,  section  602(b)(6)  of  the 
CWA,  33  U.S.C.  1382(b)(6),  requires 
states  to  ensure  that  publicly  owned 
treatment  works  "constructed  in  whole 
or  in  part  before  fiscal  year  1995  with 
CWSRF  funds  directly  made  available 
by"  capitalization  grants  comply  with 
sixteen  provisions  of  the  CWA, 
including  section  513  of  the  CWA,  33 


U.S.C.  1372,  which  applies  Davis-Bacon 
Act  requirements  to  treatment  works  for 
which  grants  are  made  under  the  CWA; 

Whereas,  EPA  has  not  required  states 
to  ensure  that  publicly  owned  treatment 
works  that  began  construction  on  or 
after  October  1,  1994,  with  CWSRF 
assistance  will  comply  with  the 
requirements  identified  in  section 
602(b)(6)  of  the  CWA,  including  the 
requirements  of  the  Davis-Bacon  Act; 

Whereas,  the  Building  and 
Construction  Trades  Department,  AFL- 
CIO,  (Building  Trades),  challenged  this 
position  and  requested  a  ruling  by  John 
R.  Eraser,  Acting  Administrator  of  the 
Department  of  Labor's  (DOL)  Wage  and 
Hour  Division,  that  the  requirements  of 
the  Davis-Bacon  Act  continued  to  apply 
to  the  construction  of  publicly  owned 
treatment  works  receiving  CWSRF 
assistance  as  long  as  Congress 
appropriates  funds  for  grants  under  title 
VI  of  the  CWA. 

Whereas,  Congress  has  continued  to 
appropriate  funds  for  grants  to  states  for 
their  CWSRFprograms  under  the  CWA; 

Whereas,  EPA  replied  in  opposition  to 
the  Building  Trades  request  for  ruling; 

Whereas,  On  June  14,  2000,  EPA 
published  this  settlement  agreement  in 
the  Federal  Register  along  with  a 
request  for  the  public  to  comment  on 
whether  EPA  should  again  apply  section 
513  of  the  CWA  to  treatment  works 
projects  assisted  with  CWSRF  funds 
directly  made  available  by  capitalization 
grants,  and  consulted  with  state  and 
local  government  officials  on  the  terms 
of  this  agreement; 

Whereas,  EPA  has  carefully 
considered  the  comments  received  on 
the  Federal  Register  Notice  and  the 
comments  provided  by  state  and  local 
governments  during  the  consultation 
process; 

And  whereas,  EPA  and  the  Building 
Trades  have  determined  that  it  is  in  the 
public  interest  to  resolve  this  matter 
expeditiously; 

It  is  therefore  agreed  that, 

1 .  EPA  will  issue  a  memorandum  to 
its  Regional  Water  Division  Directors 
directing  them  to  include  a  condition  in 
all  capitalization  grant  agreements 
entered  into  between  EPA  and  the  states 
under  title  VI  of  the  CWA,  on  or  after 
July  1,  2001,  requiring  the  states  to 
ensure  that  the  requirements  of  section 
513  of  the  CWA  will  be  applied  to 
publicly  owned  treatment  works 
receiving  CWSRF  assistance  under  those 
agreements  in  the  same  manner  as 
section  513  requirements  were  applied 
before  October  1, 1994. 

2.  The  grant  condition  will  require 
states  to  ensure  that  the  requirements  of 
section  513  of  the  CWA,  and  no  other 
requirements  identified  in  section 
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602(b)(6)  of  the  CWA,  will  apply  only  to 
publicly-owned  treatment  works  that 
are  funded  with  funds  "directly  made 
available  by"  grants  under  title  VI  of  the 
CWA,  as  that  phrase  is  defined  at  40 
CFR  §  35.3105(g). 

3.  The  grant  condition  will  be 
included  in  all  capitalization  grant 
agreements  entered  into  between  EPA 
and  the  states  under  title  VI  of  the  CWA 
on  or  after  July  1,  2001; 

4.  The  Building  Trades  and  EPA  will 
submit  this  agreement  to  the 
Administrator  of  the  Wage  and  Hour 
Division,  DOL,  with  a  joint  request  to 
dismiss  the  administrative  proceeding 
on  the  Building  Trades  Department's 
request  for  ruling. 

5.  The  Building  Trades  will  not 
pursue  any  further  action  on  the  matter 
hereby  resolved  in  this  settlement 
agreement,  either  before  DOL  or  any 
other  Federal  administrative  agency,  or 
in  litigation. 

6.  In  the  event  that  EPA  does  not 
accomplish  one  or  more  of  the  items 
specified  in  Paragraphs  1 ,  2  and  3 
above,  the  Building  Trades  sole  remedy 
will  be  to  reinstitute  its  request  for 
ruling  before  the  DOL. 

7.  Nothing  in  the  terms  of  this 
agreement  shall  be  construed  to  limit  or 
modify  the  discretion  accorded  EPA  by 
the  CWA  or  by  general  principles  of 
administrative  law. 

8.  The  undersigned  representatives  of 
each  party  certify  that  they  are  fully 
authorized  by  the  parties  they  represent 
to  bind  the  respective  parties  to  the 
terms  of  this  settlement  agreement.  This 
settlement  agreement  will  be  deemed  to 
be  executed  when  it  has  been  signed  by 
the  representatives  of  the  parties  below. 

Agreed: 

Dated:  January  11,  2001. 
Gary  S.  Guzy, 
General  Counsel,  United  States 

Environmental  Protection  Agency,  1200 


Pennsylvania  Avenue.  Washington,  DC 

20460. 

Dated:  January  17,  2001. 

Edward  C.  Sullivan. 

President,  Building  and  Construction  Trades 
Department,  AFL-CIO,  American 
Federation  of  Labor/Congress  of  Industrial 
Organizations,  815  16th  Street.  N.W.,  6th 
Floor.  Washington,  D.C.  20006-4101. 

[FR  Doc.  01-2179  Filed  1-24-01;  8:45  am] 

BIUJNG  CODE  6S60-50-P 


FEDERAL  ELECTION  COMMISSION 
[Notice  2001-1] 

niing  Dates  for  the  California  Special 
Election  In  the  32nd  Congressional 
District 

AGENCY:  Federal  Election  Commission. 
ACTION:  Notice  of  filing  dates  for  special 
election. 

SUMMARY:  California  has  scheduled  a 
special  election  on  April  10,  2001,  to  fill 
the  U.S.  House  of  Representatives  seat 
in  the  Thirty-Second  Congressional 
District  held  by  the  late  Jiilian  C.  Dixon. 
Under  California  law,  a  majority  winner 
in  a  special  election  is  declared  elected. 
Should  no  candidate  achieve  a  majorify 
vote,  a  Special  Runoff  Election  will  be 
held  on  June  5,  2001,  among  the  top 
vote-getters  of  each  qualified  political 
party,  including  qualified  independent 
candidates. 

Committees  participating  in  the 
California  special  elections  are  required 
to  file  pre-  and  post-election  reports. 
Filing  dates  for  these  reports  are  affected 
by  whether  one  or  two  elections  are 
held. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Gregory  J.  Scott,  Information  Division, 
999  E  Street,  NW.,  Washington,  DC 


20463;  Telephone:  (202)  694-1100;  Toll 
Free (800) 424-9530. 

SUPPLEMENTARY  INFORMATION:  All 
principal  campaign  committees  of 
candidates  who  participate  in  the 
California  Special  General  and  Special 
Runoff  Elections  and  all  other  political 
committees  that  support  candidates  in 
these  elections  shall  file  a  12-day  Pre- 
General  Report  on  March  29.  2001,  with 
coverage  dates  from  the  close  of  the  last 
report  filed,  or  the  day  of  the 
committee's  first  activity,  whichever  is 
later,  through  March  21,  2001;  a  Pre- 
Runoff  Report  on  May  24,  2001,  with 
coverage  dates  from  March  22  through 
May  16,  2001;  and  a  Post-Runoff  Report 
on  July  5,  2001,  with  coverage  dates 
from  May  17  through  Jime  25,  2001. 

All  principal  campaign  committees  of 
candidates  in  the  Special  General 
Election  only  and  all  other  political 
committees  that  support  candidates  in 
the  Special  General  Election  shall  file  a 
12-day  Pre-General  Report  on  March  29, 
2001,  with  coverage  dates  from  the  close 
of  the  last  report  filed,  or  the  day  of  the 
committee's  first  activity,  whichever  is 
later,  through  March  21,  2001;  and  a 
Post  General  Report  on  May  10,  2001, 
with  coverage  dates  from  March  22 
through  April  30,  2001. 

All  political  committees  that  support 
candidates  in  the  Special  Runoff  only 
shall  file  a  12-day  Pre-Runoff  Report  on 
May  24,  2001,  with  coverage  dates  from 
the  last  report  filed  through  May  16, 
2001;  and  a  Post-Runoff  Report  on  July 
5,  2001,  with  coverage  dates  from  May 
17  through  Jime  25,  2001. 

Committees  filing  monthly  that 
support  candidates  in  the  California 
Special  General  or  Special  Runoff 
Elections  should  continue  to  file 
according  to  the  non-election  year 
monthly  reporting  schedule. 


Calendar  of  Reporting  Dates  for  California  Special  Elections 


Report 


Close  of 
books ^ 


Reg  ./Cert, 
mailing  date^ 


Filing  date 


If  only  ttie  special  general  is  held  (04/10/01),  committees  must  file: 

Pre-General  

Post-General 

Mid- Year r 

It  two  elections  are  held,  a  committee  involved  in  only  the  special  gerteral  (04/10/01)  must 
Me: 

Pre-General  

Mid- Year 

Committees  involved  in  the  special  general  (04/10/01)  and  ttie  special  runoff  (06/05/01)  must 
,    file: 

Pre-General 

Pre-Runoff  

Post-Runoff 

Mid- Year  

Committees  involved  in  only,  the  special  runoff  (06/05/01)  must  file: 

Pre-Runoff 

Post-Runoff 


03/21/01 
04/30A)1 
06/30/01 


03/21/01 
06/30/01 


03/21/01 
05/16/01 
06/25/01 
06/30/01 

05/16/01 
06/25/01 


03/26/01 
05/10/01 
07/31/01 


03/26/01 
07/31/01 


03/26/01 
05/21/01 
07/05/01 
07/31/01 

05/21,'01 
07/05/01 


03/29/01 
05/10^1 
07/31A)1 


03/29/01 
07/31A)1 


03/29A)1 
05/24/01 
07/05A)1 
07/31/01 

05/24A)1 
07/05«1 
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Calendar  of  Reporting  Dates  for  California  Special  Elections— Continued 

Report 

Close  of 
books' 

Reg7Cert. 
mailing  date  2 

Filing  date 

Mid-Year                                        

06/30/01 

07/31/01 

07/31/01 

'  The  period  begins  with  the  dose  of  books  of  ttie  last  report  filed  by  the  comnriittee.  If  the  committee  has  filed  no  previous  reports,  the  period 
begins  with  the  date  of  the  committee's  first  activity. 
^Reports  sent  registered  or  certified  mail  must  be  postmarked  by  the  mailing  date;  otherwise,  they  must  be  received  by  the  filing  date. 


Dated:  lanuary  18.  2001. 
Danny  L.  McDonald, 

Chairman,  Federal  Election  Commission. 
[FR  Doc.  01-2198  Filed  1-24-01;  8:45  am) 
HJJNG  COM  Sns-«1-P 


FEDERAL  HOUSING  RNANCE  BOARD 

SunshkM  Act  Notic«;  Meeting 

Federal  Register  Citation  of  Previous 

Announcement: 
66  FR  1990,  January  10,  2001 
Previously  Announced  Time  and  Date 

of  the  Meeting: 
10:00  A.M.,  Wednesday.  January  24, 

2001 
Cancellation  of  the  Meeting: 
Notice  is  hereby  given  of  the 

cancellation  of  the  Board  of  Directors 

meeting  scheduled  for  January  24,  2001. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Elaine  L.  Baker,  Secretary  to  the  Board, 
(202) 408-2837. 

laEMt  L.  Bothweil. 

Managing  Director^ 

IFR  Doc.  01-2401  Filed  1-23-01;  1:48  pm] 

■LLM6  COOe  6729-01-U 


FEDERAL  MARITIME  COMMISSION 
[Dockat  No.  01-01] 

T!w  hnpact  of  th«  Ocean  Shipping 
Reform  Act  of  1998;  Notice  of  Issuance 
of  Notice  of  Inquiry 

Notice  is  given  that  on  January  22, 
2001,  the  Federal  Maritime  Commission 
("Commission")  issued  a  Notice  of 
Inquiry  ("Inquiry")  to  solicit 
information  and  comments  concerning 
the  impact  of  the  Ocean  Shipping 
Reform  Act  of  1998  on  all  sectors  of  the 
international  liner  transportation 
system. 

Although  mdst  of  the  Inquiry's 
questions  are  designed  to  elicit 
responses  from  a  broad  range  of 
industry  participants,  a  few  of  the 
questions  are  addressed  to  specific 
industry  sectors,  such  as  vessel- 
operating  common  carriers,  ocean 
transportation  intermediaries  (non- 
vessel-operating  conunon  carriers  and 
ocean  freight  forwarders),  or  shippers 


(whether  individual  beneficial  owners, 
shippers'  associations  or  non-vessel- 
operating  common  carriers),  port 
authorities  and  marine  terminal 
operators.  All  commenters  are 
encouraged  to  complete  at  least  those 
parts  of  the  Inquiry  which  deal  with 
their  specific  industry  sector,  and  to 
respond  to  as  many  of  the  non-sector- 
specific  questions  as  possible.  These 
comments  will  assist  the  Commission's 
analysis  and  evaluation  of  the  new  Act's 
effects  during  its  first  two  years  in  force. 
That  analysis  and  evaluation  will  be 
incorporated  into  the  Commission's 
ongoing  Ocean  Shipping  Reform  Act 
Impact  Study,  which  is  scheduled  to  be 
released  in  the  summer  of  2001. 

Responses  to  the  Inquiry  are  due  on 
or  before  March  12,  2001.  If  requested, 
the  Commission  will  provide 
confidential  treatment  to  a  response  or 
portion  thereof  to  the  extent  permitted 
by  law.  The  Inquiry  contains  additional 
information  for  responding. 

The  full  text  of  the  Inquiry  may  be 
viewed  on  the  Commission's  home  page 
at  http://www.frnc.gov,  or  at  the  Office 
of  the  Secretary,  Room  1046,  800  N. 
Capitol  Street,  NW,  Washington,  DC. 
The  Office  of  the  Secretary  may  be 
contacted  at  (202)  523-5725  or  by  e-mail 
at  Secretary@frnc.gov. 

Dated:  January  22,  2001. 
By  the  Commission. 
Bryant  L.  VanBrakle. 

Secretary. 

[FR  Doc.  01-2310  Filed  1-24-01;  8:45  am] 

MJJNG  CODE  C73IMn-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Program  Support  Center;  Agency 
Information  Collection  Activities: 
Proposed  Collections;  Comment 
Request 

The  Department  of  Health  and  Human 
Services,  Program  Support  Center  (PSC) 
will  periodically  publish  summaries  of 
proposed  information  collection 
projects  and  solicit  public  conunents  in 
compliance  with  the  requirements  of 
section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  To  request  more 
information  on  the  project  or  to  obtain 


a  copy  of  the  information  collection 
plans  and  instruments,  call  the  PSC 
Reports  Clearance  Officer  on  (301)  443- 
1494. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

1.  Application  Packets  for  Real 
Property  for  Public  Health  Purposes — 
0937-0191— Revision 

The  Department  of  Health  and  Human 
Services  administers  a  program  to 
convey  or  lease  surplus  real  property  to 
States  and  their  political  subdivisions 
and  instrumentalities,  to  tax-supported 
institutions,  and  to  nonprofit 
institutions  to  be  used  for  health 
piuposes.  State  and  local  governments 
and  nonprofit  organizations  use  these 
applications  to  apply  for  excess/surplus, 
imderutilized/unutilized  and  off-site 
Government  real  property.  Information 
in  the  applications  is  used  to  determine 
eligibility  to  purchase,  lease,  or  use 
property  under  the  provisions  of  the 
surplus  property  program.  The 
application  instructions  for  the 
homeless  or  public  health  purposes  are 
being  revised  to  clarify  some  of  the 
questions  which  will  assist  reviewers  in 
making  more  informed  determinations. 
No  changes  are  being  proposed  for  the 
environmental  information  form  used  to 
evaluate  potential  environmental  effects 
of  a  proposal  as  required  by  the  National 
Environmental  Policy  Act  of  1969. 
Respondents:  State,  local  or  tribal 
governments;  not-for-profit  institutions; 
Total  Number  of  Respondents:  32  per 
calendar  year;  Number  of  Responses  per 
Respondent:  one  response  per  request; 
Average  Burden  per  Response:  200 
hours;  Estimated  Annual  Burden:  6,400 
hours. 
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Send  comments  to  Irene  S.  West,  PSC 
Reports  Clearance  Officer,  Room  17A- 
18,  Parklawn  Building,  5600  Fishers 
Lane,  Rockville.  MD  20857.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Dated:  January  19,  2001. 
Curtis  L.  Coy, 

Director,  Program  Support  Center. 

[FR  Doc.  01-2275  Filed  1-24-01;  8:45  am) 

BMXMQ  CODE  416»-17-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  ttM  Secretary 

Notice  of  Public  Meeting/Opportunity 
for  Public  Comment:  Framework 
Convention  on  Tobacco  Control 
(FCTC). 

AGENCY:  Office  of  Pubhc  Health  and 
Science/Office  of  the  Secretary /HHS. 

ACTION:  Notice  of  meeting. 

summary:  The  Department  of  Health  and 
Human  Services  is  soliciting  comments 
on  the  Framework  Convention  on 
Tobacco  Control  (FCTC),  a  proposed 
international  legal  instnmient  intended 
to  address  the  global  problem  of  tobacco 
use.  Individuals  and  organizations  are 
encouraged  to  comment  on  the  FCTC  in 
one  or  both  of  the  following  ways:  (1) 
In  writing,  by  submission  throu^  the 
mails,  or  e-mail;  (2)  in  person,  at  a 
public  meeting  that  will  be  convened  in 
San  Francisco,  CA. 

DATES:  Written  conunents  may  be 
submitted  until  March  15,  2001. 
Comments  can  be  submitted  by  mail  or 
electronically  (electronic  submissions 
are  encouraged). 

ADDRESSES:  To  submit  electronic 
conmients,  send  via  e-mail  to 
PCTCOIRH@osophs.dhhs.gov.  To 
submit  comments  by  mail,  send  to: 
FCTC  Comments  (Attn:  Ms.  Amal 
Thomas),  Office  of  International  and 
Refugee  Health,  5600  Fishers  Lane, 
Room  18-105,  Rockville,  MD  20857. 
The  public  meeting  will  be  held  on 
March  8,  2001,  from  8:30  a.m.  to  5  p.m. 
at  the  Bill  Graham  Qvic  Auditorium,  99 
Grove  Street,  4th  Floor,  San  Francisco. 
CA  94102.  Seating  capacity  is  100 
people.  Comments  also  will  be  accepted 
during  the  public  meeting.  Those  who 
wish  to  attend  are  encouraged  to  register 
early  with  the  contact  person  listed 
below.  If  you  will  require  a  sign 
language  interpreter,  or  have  other 
special  needs,  please  notify  the  contact 
person  by  4:30  E.S.T.  on  February  26, 
2001. 


FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Joy  Epstein,  Office  of  International  and 
Refugee  Health,  5600  Fishers  Lane, 
Room  18-105,  Rockville,  MD  20857, 
301-443-1774  (telephone)  or  301-443- 
6822  (facsimile)  or 
FCTCOIRH@osophs.dhhs.gov. 

SUPPt^MENTARY  INFORMATION:  In  May 
1999,  the  World  Health  Assembly,  the 
governing  body  of  the  World  Health 
Organization,  unanimously  adopted 
resolution  WHA  52.18  calling  for 
negotiation  of  a  Framework  Convention 
on  Tobacco  Control  support  (FCTC). 
The  United  States  joined  other  countries 
in  voicing  support  for  negotiation  of  the 
convention,  which  is  intended  to 
address  the  global  problem  of  tobacco 
use.  Following  two  meetings  of  an  FCTC 
working  group  held  in  Geneva  in 
October  1999  and  March  2000,  an 
Intergovernmental  Negotiating  Body 
(INB)  was  established  to  negotiate  the 
text  of  the  FCTC  and  related  protocols. 
The  first  session  of  the  INB  was  held  in 
October  2000.  A  negotiating  team 
headed  by  the  Deputy  Assistant 
Secretary  for  International  and  Refugee 
Health  (HHS)  represented  the  United 
States.  Other  members  of  the  negotiating 
team  represented  HHS,  the  Departments 
of  State,  Treasiuy,  and  Agriculture,  and 
the  U.S.  Trade  Representative.  An 
interagency  working  group  developed 
the  guidance  for  the  negotiating  team. 

The  second  INB  session  is  scheduled 
for  April  30-May  5,  2001. 

(Background  documents  on  the  FCTC  are 
available  on  the  World  Health  Organization's 
web  site  at  http://tobacco.who.int/en/fctc/ 
index.html.) 

Written  Comments:  In  preparation  for 
the  second  INB  session,  the  U.S. 
negotiating  delegation  is  seeking 
comments  from  the  pubUc  on  the  FCTC. 
If  the  WHO  pubhshes  a  draft  FCTC 
before  the  date  of  the  hearing,  we  will 
seek  comments  on  the  provisions  of  that 
draft.  Further  opportunity  for  public 
input  is  envisioned  before  subsequent 
negotiating  sessions. 

Aimouncement  of  Meeting:  The  U.S. 
govenunent  is  seeking  to  imderstand  the 
perspectives  of  various  organizations 
and  individuals  on  the  Framework 
Convention  on  Tobacco  Control  (FCTC). 
The  comment  period  and  public 
meeting  are  intended  to  give  interested 
persons,  including  public  health  and 
medical  professionals,  state  and  local 
officials,  farmers,  retailers, 
manufacturers  and  others  an 
opportunity  to  comment  on  the  FCTC. 
Panels  of  respondents  to  this  notice  will 
be  formed  to  faciUtate  the  discussion 
between  the  public  and  representatives 
of  the  government. 


Meeting  Location  and  Registration: 
The  public  meeting  will  be  held  on 
March  8,  2001,  from  8:30  a.m.  to  5  p.m. 
at  the  Bill  Graham  Civic  Auditorium,  99 
Grove  Street,  4th  Floor,  San  Francisco, 
CA  94102. 

If  you  would  Uke  to  attend  the  public 
meeting,  you  are  encouraged  to  register 
early  by  providing  yoiu  name,  title,  firm 
name,  address,  and  telephone  number  to 
Amal  Thomas  (contact  information 
above).  The  U.S.  government  encourages 
individuals  to  submit  written 
comments,  either  electronically  or  by 
mail.  Comments  also  will  be  accepted 
during  the  meeting.  If  you  would  like  to 
speak  at  the  meeting,  please  notify  Amal 
'Thomas  (address  above)  when  you 
remster. 

The  transcript  of  the  public  meeting 
and  submitted  comments  will  be  posted 
on  the  Internet  at  http://www.cdc.gov/ 
tobacco. 

Dated:  January  19,  2001. 
Thomas  E.  Norotny, 

Deputy  Assistant  Secretary  for  International 
and  Refugee  Health.  Office  of  International 
and  Refugee  Health. 
[FR  Doc.  01-2217  Filed  1-24-01;  8:45  am) 

BUJNG  COOe  41W-17-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES  (HHS) 

Administration  on  Aglrtg 

[Program  Announcement  No.  AoA-01-01] 

Fiscal  Year  2001  Program 
Announcement;  Availability  of  Funds 
and  Notice  Regarding  Applications 

AGENCY:  Administration  on  Aging,  HHS. 
ACTION:  Annoimcement  of  availabilify  of 
funds  and  request  for  applications  in 
seven  states — Kansas,  Kentucky,  New 
Jersey,  North  Dakota,  Tennessee, 
Vermont,  and  West  Virginia — to  carry 
out  cooperative  agreement  awards  to 
train  retired  {>ersons  to  serve  in  their 
commimities  as  volunteer  expert 
resources  and  educators  in  combating 
health  care  waste,  fraud,  and  abuse. 

summary:  The  Administration  on  Aging 
(AoA)  announces  that  under  this 
program  announcement  it  will  hold  a 
competition  for  "Senior  Medicare  Patrol 
Projects"  that  demonstrate  effective 
ways  of  utiUzing  retired  persons  as 
volunteer  expert  resources  and 
educators  in  community  efforts  to 
combat  waste,  fraud  and  abuse  in  the 
Medicare  and  Medicaid  programs.  The 
deadline  date  for  the  submission  of 
applications  is  March  23,  2001.  PubUc 
and/or  nonprofit  agencies, 
organizations,  and  institutions  in 
Kansas,  Kentucky,  New  Jersey,  North 
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Dakota,  Tennessee,  Vermont,  and  West 
Virginia  are  eligible  to  apply  under  this 
program  announcement.  The  AoA  is 
currently  hmding  "Senior  Medicare 
Patrol  I*rojects"  in  the  remaining  forty- 
three  states,  plus  the  District  of 
Colimibia  and  Puerto  Rico.  No  further 
awards  will  be  made  in  these  states. 

Application  kits  are  available  by 
writing  to  the  Department  of  Health  and 
Humcm  Services.  Administration  on 
Aging,  Office  of  Governmental  Affairs 
and  Elder  Rights,  330  Independence 
Avenue,  SW.,  Room  4749,  Washington, 
DC  20201,  telephone:  (202)  619-3775  or 
(202)  619-1351. 

Dated:  January  19,  2001. 
Jeanette  C.  Takamiini, 
Assistant  Secretary  for  Aging. 
[FR  Doc.  01-2218  Filed  1-24-01;  8:45  am] 

BIUJNG  CODE  41S4-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60  Day-01-18] 

Proposed  Data  Collections  Submitted 
for  Ptri>lic  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 


Paperwork  Reduction  Act  of  1995  for 
opportimity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To    . 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  639-7090. 

Conmients  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
for  other  forms  of  information 
technology.  Send  comments  to  Aime 
O'Connor,  CDC  Assistant  Reports 
Clearance  Officer.  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Proiect 

X-ray  Examination  Program — 
Extension— OMB  No.  0920-0020 


National  Institute  for  Occupational 
Safety  and  Health  (NIOSH),  Centers  for 
Disease  Control  and  Prevention  (CDC). 
The  X-ray  Examination  Program  is  a 
federally  mandated  program  under  the 
Federal  Mine  Safety  and  Health  Act  of 
1977.  PL-95-164.  The  Act  provides  the 
regulatory  guidance  for  the 
administration  of  the  National  Coal 
Workers'  X-ray  Surveillance  Program,  a 
surveillance  program  to  protect  the 
health  and  safety  of  underground  coal 
miners.  This  program  requires  the 
gathering  of  information  hom  coal  mine 
operators,  participating  miners, 
participating  x-ray  faciUties,  and 
participating  physicians.  The 
Appalachian  Laboratory  for 
Occupational  Safety  and  Health 
(ALOSH).  National  histitute  for 
Occupational  Safety  and  Health 
(NIOSH)  is  charged  with  administration 
of  this  program.  Based  on  an  average  of 
$15.00  per  hour  for  all  respondents,  the 
total  cost  to  respondents  is  $71,865. 


Respoodents 


Numt>ef  of 
respondents 


Number  of 

responses/ 
respondent 


Avg.  burden/ 

response  in 

hours 


Total 

burden  in 

hours 


Ptiysidans/intefpretation 
Ptiysictan/certilication  ... 

Mirwrs  

Mine  operators  , ....:. 

Factiities '. 

Total  


20.000 
350 

10,000 
500 
300 


3/60 
10/60 
20/60 
30/60 
30/60 


1,000 
58 

3,333 
250 
150 


4,791 


Dated:  January  18,  2001. 
Nancy  Cheai, 

Acting  Associate  Director  for  Policy, 
Planning,  and  Evaluation,  Centers  for  Disease 
Control  and  Prevention  (CDC). 
IFR  Doc.  01-2228  Filed  1-24-01;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  01024] 

Post-Infective  Fatigue:  A  Model  for 
Chronic  Fatigue  Syndrome;  Notice  of 
Availability  of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availabihty  of  fiscal  year  (FY)  2001 
funds  for  a  cooperative  agreement 
program  for  Post-Infective  Fatigue:  A 


Model  for  Chronic  Fatigue  Syndrome. 
This  program  addresses  the  "Healthy 
People  2010"  focus  areas  of  Disability 
and  Secondary  Conditions  and 
Immunization  and  Infectious  Diseases. 
Visit  the  internet  site:  http:// 
www.health.gov/bealthypeople. 

The  purpose  of  the  program  is  to  use 
active  surveillance  systems  to  identify 
and  enroll  individuals  from 
documented  acute  viral  and  rickettsial 
infections  that  result  in  a  post-infection 
fatigue  of  >3  months  and  prospectively 
follow  those  individuals  to  define 
pathophysiological  processes  of  the 
post-infective  fatigue  state. 
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B.  Eligible  Applicants 

Applications  may  be  submitted  by 
public  and  private  nonprofit 
organizations  and  by  governments  and 
their  agencies;  that  is,  universities, 
colleges,  research  institutions,  hospitals, 
other  public  and  private  nonprofit 
organizations,  State  and  local 
governments  or  their  bona  fide  agents, 
and  federally  recognized  Indian  tribal 
governments,  Indian  tribes,  or  Indian 
tribal  organizations. 

Note:  Public  Law  104-65  states  that  an 
organization  described  in  section  501(c)(4)  of 
the  Internal  Revenue  Code  of  1986  that 
engages  in  lobbying  activities  is  not  eligible 
to  receive  Federal  funds  constituting  an 
award,  grant,  cooperative  agreement, 
contract,  loan,  or  any  other  form. 

C  Availability  of  Funds 

I  Approximately  $500,000  is  available 
in  FY  2001  to  fund  one  award.  It  is 
expected  that  the  award  will  begin  on  or 
about  April  30,  2001  and  will  be  made 
for  a  12-month  budget  period  within  a 
project  period  of  up  to  3  years.  The 
funding  estimate  may  change. 

A  continuation  award  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

D.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  1.  (Recipient  Activities),  and  CDC 
will  be  responsible  for  the  activities 
listed  imder  2.  (CDC  Activities). 

1 .  Recipient  Activities 

a.  Select  three  specific  infectious 
agents,  which  should  include  at  least 
one  RNA  virus,  one  DNA  virus  and  one 
rickettsial  agent  and  define  the 
rationale. 

b.  Develop  a  plan  that  will  establish 
three  post-infection  cohorts  where  the 
enrolled  subjects  in  each  cohort  are  in 
the  acute  phase  of  the  illness  as 
evidenced  by  IgM  positive  antibody 
response  results  to  the  infectious  agent. 

c.  To  ensure  sufficient  numbers  of 
cases  infected  with  each  agent  will  be 
recruited  and  enrolled  and  to  ensure 
that  sufficient  numbers  of  cases  will  be 
eiuDlled  to  reach  meaningful 
conclusions,  the  applicant  should 
provide  evidence  of  an  ongoing 
institutional  surveillance  program  by 
providing  numbers  of  cases  for  each 
infectious  agent  observed  over  a  period 
of  time  (i.e.,  over  the  past  year,  previous 
six  months). 

d.  Develop  and  implement  self-report 
and  interview  instruments  that  are 
standard  measures  of  fatigue. 


psychological  distress  and  psychiatric 
morbidity  in  addition  to  more  specific 
self-report  and  interview-based 
measures  of  prolonged  fatigue. 

e.  Develop  and  conduct  clinical  and 
laboratory  assessments  to  include 
administration  of  forms  identified  in  (d) 
and  collection  of  clinical  samples 
necessary  for  detection  of  microbial 
pathogens  and  host  gene  expression 
analysis. 

f.  Develop  a  plan  that  will: 

(1)  Measure  and  evaluate  possible 
associations  between  persistence  of 
microbial  genetic  material  or  antigen 
that  may  predispose  subjects  to  post- 
infective  fatigue. 

(2)  Measure  and  evaluate  possible 
associations  between  cytokine 
production  and  development  of  post- 
infective  fatigue. 

(3)  Evaluate  contributions  of  pre- 
morbid and  concurrent  psychiatric 
disorders  to  the  persistence  of  post- 
infective  fatigue. 

g.  Define  the  contribution  of  genetic 
risk  to  the  development  of  post-infective 
fatigue  and  examine  the  relationship 
with  immunological,  gene  expression 
and  psychological  factors. 

h.  Publish  and  disseminate  results  of 
research. 

2.  CDC  Activities 

a.  Provide  technical  and  laboratory 
expertise  to  measiue  and  evaluate  the 
similarities  and  differences  of  host  gene 
expression  between  the  three  post- 
infection cohorts  (e.g.,  RNA  virus,  DNA 
virus.  Rickettsial  infections)  and 
compare  to  the  gene  expression  patterns 
defined  for  Chronic  Fatigue  Syndrome. 

b.  Assist  in  the  development  of  a 
research  protocol  for  Institutional 
Review  Board  (IRB)  review  by  all 
cooperating  institutions  participating  in 
the  research  project.  The  CDC  IRB  will 
review  and  approve  the  protocol 
initially  and  on  at  least  an  annual  basis 
until  the  research  project  is  completed. 

E.  Application  Content 

Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan.  The  narrative  should  be  no  more 
than  50  double-spaced  pages,  printed  on 
one  side,  with  one  inch  margins,  and 
unreduced  font. 

F.  Submission  and  Deadline 

Letter  of  Intent  (LOl) 

Your  letter  pf  intent  should  include 
the  following  information:  Identification 


of  the  organization  which  will  submit 
the  application;  the  Principle 
Investigator;  a  brief  synopsis  of  the 
extent  of  experience  in  dealing  with 
patients  with  Chronic  Fatigue  Syndrome 
or  research  on  Chronic  Fatigue;  the 
three  proposed  types  of  infectious 
agents;  ability  to  accrue  sufficient 
subjects  in  a  three  year  period  to  reach 
meaningful  conclusions;  and  the  abiUty 
to  perform  extensive  clinical  and 
laboratory  assessment. 

The  letter  of  intent  must  be  submitted 
on  or  before  February  15,  2001,  to  the  • 
Grants  Management  Specialist 
identified  in  the  "Where  to  Obtain 
Additional  Information"  section  of  this 
annoimcement. 

Application 

Submit  the  original  and  five  copies  of 
PHS-398  (OMB  Number  0925-0001) 
(adhere  to  the  instructions  on  the  Errata 
Instruction  Sheet  for  PHS-398).  Forms 
are  available  at  the  following  Internet 
address:  www.cdc.gov/.  .  .  Forms,  or  in 
the  application  kit.  On  or  before  March 
15,  2001,  submit  the  application  to  the 
Grants  Management  Specialist 
identified  in  the  "Where  to  Obtain 
Additional  Information"  section  of  this 
announcement. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

(a)  Received  on  or  before  the  deadline 
date;  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain 

a  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service.  Private  metered  postmarks  shall 
not  be  acceptable  as  proof  of  timely 
mailing.) 

Late  Applications:  AppUcations 
which  do  not  meet  the  criteria  in  (a)  or 
(b)  above  are  considered  late 
applications,  will  not  be  considered, 
and  will  be  returned  to  the  applicant. 

G.  Evaluation  Criteria 

Each  application  will  be  evaluated 
individuaUy  against  the  following 
criteria  by  an  independent  review  group 
appointed  by  CDC. 

1.  Background  and  Need  (15  points) 

Extent  to  which  applicant 
demonstrates  a  clear  understanding  of 
the  background,  purpose,  and  objectives 
of  the  focus  area  being  addressed  and 
the  relevance  to  the  disease  being 
studied.  Extent  to  which  applicant 
demonstrates  that  the  proposed  project 
addresses  the  purpose.  Extent  to  which 
the  applicant  demonstrates  that  the 
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proposed  program  collaborates  with  and 
does  not  duplicate  existing  efforts. 

2.  Capacity  (40  points) 

Extent  to  which  appUcant  describes 
adequate  resources  and  facilities  (both 
technical  and  administrative)  to 
implement  active  surveillance  systems 
for  the  three  infectious  agents,  to 
identify  and  enroll  individuals  infected 
with  one  of  the  three  infectious  agents, 
to  collect  and  safely  transport  biological 
specimens,  to  conduct  laboratory 
methods  necessary  for  evaluation 
persistence  of  infectious  agent  and  for 
evaluation  of  cellular  DNA  and  RNA. 
Extent  to  which  the  applicant 
documents  that  professional  personnel 
involved  in  the  project  are  qualified  and 
have  past  experience  and  achievements 
in  research  related  to  that  proposed  as 
evidenced  by  curriculum  vitae, 
publications,  etc.  If  applicable,  extent  to 
which  applicant  includes  letters  of 
support  from  participating  non- 
applicant  organizations,  individuals, 
etc.,  and  the  extent  to  which  such  letters 
clearly  indicate  the  author's 
commitment  to  participate  as  described 
in  the  operational  plan. 

3.  Objectives  and  Technical  Approach 
(40  points  total) 

(a)  Extent  to  which  applicant 
describes  measurable  and  time-phased 
objectives  of  the  proposed  project  which 
are  consistent  with  the  purpose  of  the 
focus  area  being  addressed.  (10  points) 

(b)  Extent  to  which  applicant  presents 
a  detailed  operational  plan  for  initiating 
and  conducting  the  project  which 
clearly  and  appropriately  addresses  all 
recipient  activities  for  the  specific 
programmatic  focus  area  being 
addressed.  Extent  to  which  applicant 
clearly  describes  applicant's  technical 
approach/methods  for  conducting  the 
proposed  studies  and  extent  to  which 
the  approach/methods  are  feasible, 
appropriate,  and  adequate  to 
accomplish  the  objectives.  Extent  to 
which  applicant  describes  specific 
study  protocols  or  plans  for  the 
development  of  study  protocols  that  are 
appropriate  for  achieving  project 
objectives.  Extent  to  which  applicant 
clearly  describes  collaboration  with 
others  during  various  phases  of  the 
project.  (25  points) 

(c)  The  degree  to  which  the  appUcant 
has  met  the  CDC  Policj'  requirements 
regarding  the  inclusion  of  women, 
ethnic,  and  racial  groups  in  the 
proposed  research.  This  includes  (1)  the 
proposed  plan  for  the  inclusion  of  both 
sexes  and  racial  and  ethnic  minorities, 
(2)  the  proposed  justification  when 
representation  is  limited  or  absent,  (3)  a 
statement  as  to  whether  the  design  of 


the  study  is  adequate  to  measure 
differences  when  warranted  and  (4)  a 
statement  as  to  whether  the  plans  for 
recruitment  and  outreach  for  study 
participants  include  the  process  of 
establishing  partnerships  with 
community(ies)  and  recognition  of 
mutual  benefits.  (5  points) 

4.  Evaluation 

Extent  to  which  applicant  provides  a 
detailed  and  adequate  plan  for 
evaluating  progress  toward  achieving 
project  process  and  outcome  objectives. 
(5  points) 

5.  Budget  (not  scored) 

Extent  to  which  the  line-item  budget 
is  detailed,  clearly  justified,  and 
consistent  with  the  purpose  and 
objectives  of  this  program. 

6.  Human  Subjects  (not  scored) 

Does  the  application  adequately 
address  the  requirements  of  45  CFR  part 
46  for  the  protection  of  human  subjects? 

H.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  an  original  plus 
two  copies  of  the  following: 

1.  Progress  reports  (annual); 

2.  financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period;  and 

3.  final  financial  and  performance 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
aimouncement. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  I  in  the 
application  kit. 

AR-1    Human  Subjects  Requirements 
AR-2    Requirements  for  Inclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Research 
AR-7    Executive  Order  12372  Review 
AR-10    Smoke-Free  Workplace 

Requirements 
AR-11     Healthy  People  2010 
AR-1 2     Lobbying  Restrictions 

I.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
section  301(a)  and  317(k)(2)  of  the 
Public  Health  Service  Act,  [42  U.S.C. 
Sections  241(a)  and  247b(k)(2)],  as 
amended.  The  Catalog  of  Federal 
Domestic  Assistance  number  is  93.283. 


J.  Where  to  Obtain  Additional 
InfbrmatioD 

This  and  other  CDC  annoimcements 
can  be  found  on  the  CDC  home  page 
Internet  address — http://www.cdc.gov 
Click  on  "Funding"  then  "Grants  and 
Cooperative  Agreements." 

To  receive  additional  written 
information  and  to  request  an 
application  kit,  call  1-888-GRANTS4 
(1-888  472-6874).  You  vrill  be  asked  to 
leave  your  name  and  address  and  will 
be  instructed  to  identify  the 
Announcement  number  of  interest. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from:  Hank 
Eggink,  Grants  Management  Specialist, 
Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention, 
room  3000,  2920  Brandywine  Road, 
Atlanta,  GA  30341-4146,  Telephone 
niunber  770-488-2740,  Email  address: 
hbe7@cdc.gov. 

For  program  technical  assistance,   ' 
contact:  Dr.  Suzanne  Vernon,  Division 
of  Viral  and  Rickettsial  Diseases, 
National  Center  for  Infectious  Diseases, 
Centers  for  Disease  Control  and 
Prevention,  Atlanta,  GA  30333, 
Telephone  number  307-334-4096, 
Email  address:  sdv2@cdc.gov. 

Dated:  January  19,  2000. 
|ohn  L.  Williams, 

Director,  Procurement  and  Grants  Office, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

IFR  Doc.  01-2269  Filed  1-24-01;  8:45  am) 

BILLINO  COOE  416»-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Childran  and 
Families 

Haad  Start  and  Early  Head  Start 
Grantees;  Preliminary  Finding  of  No 
Significant  impact 

agency:  Administration  on  Children, 
Youth  and  Families  (ACYF),  ACF. 
DHHS. 
ACnON:  Notice. 

SUMMARY:  The  Administration  for 
Children  and  Families  published  a 
Notice  in  the  Federal  Register  on 
November  9,  2000  (65  FR  67377) 
notifying  interested  parties  that  a  Draft 
Programmatic  Environmental 
Assessment  issued  by  ACF  was 
available  for  review  and  comment.  The 
dociunent  assesses  the  environmental 
impacts  of  activities  undertaken  by 
Head  Start  and  Early  Head  Start  grantees 
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when  purchasing,  renovating  or 
constructing  child  care  facilities  with 
grant  funds.  This  dociunent  was 
prepared  in  accordance  with  the 
National  Environmental  Policy  Act  of 
1969,  as  amended,  the  regulations  of  the 
Coimcil  on  Environmental  Quality  (40 
CFR  parts  1500-1508),  and  the  Revised 
General  Administration  Manual,  HHS 
Part  30,  Environmental  Protection.  ACF 
received  no  comments  on  the  Draft 
Programmatic  Environmental 
Assessment.  The  Agency  has  reviewed 
the  conclusion  of  the  Environmental 
Assessment  (EA),  and  agrees  with  its 
findings.  ACF  has  made  a  preliminary 
determination  that  regulations 
governing  the  purchase,  construction 
and  renovation  of  Head  Start  and  Early 
Head  Start  child  care  centers  will  not 
have  a  significant  impact  on  the  qualify 
of  the  human  environment  and  that 
preparation  of  an  environmental  impact 
statement  will  not  be  necessary.  A  final 
finding  of  no  significant  impact  will  not 
be  made  until  at  least  30  days  from  the 
publication  of  this  notice. 
DATES:  Written  comments  on  this 
preliminary  finding  of  no  significant 
impact  should  be  received  February  26, 
2001. 

ADDRESSES:  Persons  wishing  to 
comment  on  this  finding  of  no 
significant  impact  may  respond  to 
writing  to:  Head  Start  PEA  Team,  The 
Mangi  Environmental  Group,  701  West 
Broad  Street,  Suite  205,  Falls  Church, 
Virginia  22046. 

FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Klafehn,  Acting  Associate 
Commissioner,  Head  Start  Bureau, 
Administration  on  Children,  Youth  and 
Families,  330  C  Street.  SW., 
Washington,  DC  20447;  (202)  205-8572. 
SUPPLEMENTARY  INFORMATION:  Head  Start 
and  Early  Head  Start  are  authorized 
under  the  Head  Start  Act  (42  U.S.C. 
9801  et  seq.).  It  is  a  national  program 
providing  comprehensive 
developmental  services  to  low-income 
preschool  children,  primarily  from  age 
duee  to  the  age  of  compulsory  school 
attendance,  and  their  families.  Early 
Head  Start  programs  enroll  children 
froTo.  birth  to  three  years  old  and 
pregnant  women.  To  help  enrolled 
children  achieve  their  full  potential. 
Head  Start  and  Early  Head  Start 
programs  provide  comprehensive 
health,  nutritional,  educational,  social 
and  educational  services.  ACF  has 
proposed  amendments  to  existing  Head 
Start  regulations  (44  CFR  part  1309)  to 
establish  procedures  for  grantees  to 
apply  to  use  grant  funds  to  cover  the 
cost  of  constructing  and  making  major 
renovations  to  Head  Start  and  Early 
Head  Start  facilities  and  the  steps 


necessary  to  protect  the  federal  interest 
in  those  facilities.  The  regulations  at  45 
CFR  part  1309  currently  establish 
procedures  for  grantees  to  request  to  use 
Head  Start  and  Early  Head  Start  grant 
funds  to  purchase  facilities  and  to 
protect  the  federal  interest  in  those 
facilities.  The  authorify  for  use  of  Head 
Start  and  Early  Head  Start  grant  funds 
to  purchase,  construct  or  undertake 
major  renovations  is  found  in  section 
644  (f)  and  (g)  of  the  Head  Start  Act. 

ACF  prepared  and  published  for 
comment  a  Draft  Environmental 
Assessment  on  November  9,  2000  (65 
FR  67377).  The  alternative  assessed 
included  the  Proposed  Action,  which 
would  include  the  full  range  of 
authorized  activities  including  facilify 
purchase,  new  construction  and  major 
renovation.  The  Alternative  Action  to 
the  Proposed  Action  assessed  a  more 
restrictive  alternative  in  which  oiJy 
minor  construction  and  renovations 
would  be  conducted.  The  No  Action 
Alternative  imder  which  only  incidental 
alterations  and  renovations  would  be 
conducted  was  also  assessed.  The 
assessment  considered  the  Proposed 
Action,  Alternative  Action  and  the  No 
Action  Alternative  and  the  effects  of 
each  on  water  qualify,  air  quafify,  noise, 
land  use,  transportation,  waste 
management,  human  health  and  safefy, 
soils,  vegetation  and  wildlife,  wetlands, 
cultiu'al  resoiut;es,  socioeconomic 
factors,  enviroiunental  justice, 
recreation,  aesthetics,  public  services 
and  utilities. 

ACF  has  chosen  to  implement  the 
Proposed  Action.  Environmental 
resources  may  be  affected  by 
implementing  the  Proposed  Action  and 
these  impacts  are  analyzed  in  the 
Programmatic  Environmental 
Assessment.  Given  the  nationwide 
natiue  of  this  Assessment  and  the 
variefy  of  possible  environmental 
conditions  it  was  not  deemed  prudent  to 
define  the  affected  environment  for  all 
possible  sites.  Instead,  the  Assessment 
identifies  circiunstances  which  may 
result  in  significant  impacts  which  must 
be  avoided  or  mitigated  when  costs  of 
purchasing,  constructing  or  making 
major  renovations  to  a  Head  Start  or 
Early  Head  Start  facilify  are  met  with 
grant  funds.  In  the  coiu'se  of 
implementing  the  Proposed  Action, 
there  will  be  some  impacts  to 
environmental  resources.  Most  of  these 
impacts,  however,  are  expected  to  be 
minimal,  largely  due  to  mitigating 
measures  diu-ing  the  site  selection, 
construction,  operation  and 
decommissioning  phases.  In  many  cases 
compliance  with  state,  local  and  tribal 
regulations  will  lead  to  the  avoidance  of 
significant  impacts,  simply  by  requiring 


mitigation  or  by  leading  the  grantee  to 
select  a  different  site. 

The  Progranunatic  Environmental 
Assessment  described  the  following 
possible  significant  impacts  and  means 
for  mitigating  them. 

(a)  Water  Quality — An  impact  would 
be  considered  significant  if  effluent  or 
pollutant  emissions  result  in  exposure 
of  people,  wildlife,  or  vegetation  to 
surface  or  ground  waters  that  do  not 
meet  the  standards  established  imder 
the  Clean  Water  Act,  or  interfere  with 
state  water  quality  standards. 
Significant  impacts  on  the  enviroiunent 
from  operation,  construction  or 
renovation  will  be  mitigated  by  grantees 
adhering  to  all  state,  local  and  tribal 
regulations  regarding  zoning,  planning 
and  construction. 

(b)  Air  Quality — An  impact  would  be 
considered  significant  if  polli^tant 
emissions  result  in  exposure  of  people, 
wildlife,  or  vegetation  to  ambient  air 
that  does  not  meet  the  standards 
established  under  the  Clean  Air  Act,  or 
interfere  with  state  ambient  air  qualify 
standards.  Significant  impacts  on  the 
enviromnent  will  be  mitigated  by 
grantees  adhering  to  all  state,  local  and 
tribal  regulations  regarding  construction 
and  operational  emissions. 

(c)  Noise — An  impact  would  be 
considered  significant  if  it  resulted  in 
exposure  of  sensitive  receptors  to  a  Day- 
Night  Level  (DNL)  of  greater  than  65  A- 
weighted  decibels  (dBA).  A  significant 
impact  on  the  environment  from 
operation,  renovation  or  construction 
sites  can  be  mitigated  by  maintaining 
normal  daylight  hours  for  construction 
and  normal  operation.  Significant 
impacts  on  the  environment  will  be 
mitigated  by  grantees  adhering  to  all 
state,  local  and  tribal  noise  regulations. 

(d)  Land  Use — An  impact  would  be 
considered  significant  if  the  proposed 
action  confHcted  with  any  federal, 
regional,  state,  or  local  land  use  plans. 
If  land  use  patterns  are  changed  in  the 
inunediate  project  area  due  to  the 
proposed  action,  the  impact  would  also 
be  considered  significant.  Significant 
impacts  can  be  mitigated  by  requiring 
grantees  to  comply  with  state,  local  and 
tribal  land  use  plans  and  ordinances. 

(e)  Transportation —  An  impact 
would  be  considered  significant  if  there 
is  a  traffic  increase,  which  is  predicted 
to  upset  the  normal  flow  of  traffic, 
create  the  need  for  major  road  repair  as 
a  result  of  the  action,  or  generate  traffic 
levels  requiring  the  expansion  of 
existing  roadways  or  facilities. 
Significant  impacts  can  be  mitigated  by 
using  daggers  on  busy  roads  during 
construction  phases.  Transit  can  be 
subsidized  if  a  facilify  is  on  a  major  road 
to  discoiuage  automobile  use. 
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(f)  Waste  Management —  An  impact 
would  be  considered  significant  if  there 
an  increase  in  the  generation  of  solid  or 
hazardous  waste  beyond  the  present 
facility  capacity  or  new  facility  capacity 
to  safely  handle  and  dispose  of  that 
waste.  Significant  impacts  will  be 
mitigated  by  grantees  adhering  to  state, 
local  and  tribal  regulations  and 
ordinances  for  waste  management. 

(g)  Human  Heath  and  Safety — An 
impact  would  be  considered  signiHcant 
if  there  is  inadequate  protection  against 
serious  injiuy  to  any  worker  or  user 
during  construction,  maintenance,  or 
operation  of  the  project.  Exposure  to 
hazardous  compounds  or  fumes  at 
concentrations  above  health-based 
levels  would  be  a  significant  impact. 
Significant  impacts  can  be  mitigated  by 
making  use  of  Head  Start  provided 
design  guides,  and  by  following  state, 
local  and  tribal  licensing  requirements. 
Grantees  will  avoid  new  construction  at 
sites  with  a  history  of  hazardous 
material  use  or  storage  or  sites  near 
pollution  sources.  As  required  under  45 
CFR  1304.22  all  Head  Start  grantees 
must  establish  and  implement  policies 
and  procedures  to  respond  to  medical 
and  dented  health  emergencies  with 
which  all  staff  are  familiar  and  trained. 
In  addition  all  grantees  are  required  to 
post  emergency  evacuation  routes  and 
other  procedures  for  emergencies  which 
are  practiced  regularly. 

(n)  Soils — ^An  action  would  cause  of 
significant  impact  if  soil  erosion 
produced  gullying,  damage  to 
vegetation,  or  a  sustained  increase  in 
sedimentation  in  streams.  An  action 
would  also  constitute  a  significant 
impact  if  the  action  causes  ground 
fracturing,  folding,  subsistence  or 
instability.  Impacts  associated  with  soil 
contamination  would  be  significant  if 
the  affected  area  was  no  longer  able  to 
support  its  ciurent  function  or  vegetable 
cover.  Significant  impacts  will  be 
mitigated  by  grantees  adhering  to  all 
applicable  state,  local  and  tril^ 
regulations. 

(i)  Vegetation  and  Wildlife — An  action 
would  cause  a  significant  impact  if  the 
degradation  or  loss  of  habitat  sufficient 
to  cause  indigenous  populations  to 
leave  or  avoid  the  area  occurred. 
Significjmt  impacts  will  be  avoided  by 
Head  Start  and  Early  Head  Start  grantees 
choosing  sites  which  do  not  raise 
substcmtial  biological  concerns. 

(j)  Wetlands — An  action  would  cause 
a  significant  impact  if  the  soil  structure, 
or  water  related  hydrologic  features  or 
the  vegetation  of  more  than  acre  (1/10 
ha)  of  a  wetland  would  be  altered,  or  a 
floodplain  area  is  altered  enough  to 
present  a  reasonable  flood  danger  to  the 
area,  or  causes  the  degradation  or  loss 


of  habitat  for  popidations  indigenous  to 
the  floodplain  area,  or  prohibits  farming 
activities.  Significant  impacts  will  be 
avoided  by  Head  Start  and  Early  Head 
Start  grantees  choosing  sites  other  than 
wetlands. 

(k)  Cultural  Resources — An  impact 
would  be  significant  if  an  effect  on  a 
historic  property  occurs  that  may 
diminish  the  integrity  of  the  historic 
property's  location,  design,  setting, 
workmanship,  feeling  or  association  as 
set  forth  in  36  CFR  800.9.  Significant 
impacts  will  be  avoided  by  Head  Start 
and  Early  Head  Start  grantees  choosing 
sites  which  are  not  historic  sites. 

(1)  Socioeconomics — A  change  of 
more  than  2  percent  of  the  previously 
projected  level  of  local  employment, 
population,  or  gross  domestic  product 
would  be  considered  a  significant 
impact.  Also,  if  school  populations 
decrease  by  more  than  2  percent, 
revenues  decrease  by  more  than  2 
percent  and  if  the  vacancy  rate 
increased  by  more  than  2  percent  that 
would  constitute  a  significant  impact. 
Mitigation  of  significant  impacts  are  not 
expected  to  be  likely  asihe  impacts  in 
this  area  are  considered  to  be  positive. 

(m)  Environmental  Justice — A 
significant  impact  woidd  occur  if  a 
disproportionate  number  of  minority 
and/or  low  income  populations  were 
adversely  affected  by  the  project. 
Mitigation  of  significant  impacts  are  not 
expected  to  be  necessary  because 
facilities  are  not  expected  to  have 
significant  adverse  environmental 
impacts. 

(n)  Recreation — Significant  impacts 
on  recreation  facilities  and  resources 
would  occur  when  the  project  conflicts 
with  local,  state  or  tribal  recreation 
plans  for  the  community,  or  a  physical 
invasion  by  the  project  prevents  current 
and/or  future  recreational  use  of 
adjacent  properties.  Significant  impacts 
will  be  mitigated  by  including 
recreation  sites  in  plans  for  child  care 
centers  to  reduce  reliance  on  public 
resources. 

(o)  Aesthetics — A  significant  impact 
would  be  the  addition,  into  a 
predominantly  natural  setting,  of 
incongruous  human-made  elements 
such  as  structures,  noise,  trash  or 
pollutants,  to  the  extent  that  they 
degrade  the  enjoyment  of  the  setting  for 
a  majority  of  visitors  or  residents. 
Significant  impacts  will  be  mitigated  by 
grantees  adhering  to  with  local  or  tribal 
ordinances  and  regulations  on  building 
appearance. 

(p)  Public  Services — An  impact  would 
be  considered  significant  if  the 
proposed  project  inhibited  the  public 
services  by  preventing  fire,  police, 
emergency  or  social  services  from 


responding  to  calls  in  a  timely  way  or 
if  the  project  would  impose  excessive 
demands  on  public  services.  Significant 
impacts  will  be  mitigated  by  grantees 
using  public  services  in  appropriate  and 
responsible  ways  and  by  complying 
with  state,  local  or  tribal  licensing 
regulations  to  reduce  dangers  of  fires  or 
other  emergencies. 

(q)  Utilities — Significant  impacts 
would  occur  where  the  proposed  project 
would  inhibit  the  use  of  such  services 
by  any  other  property  owner,  or  if  the 
project  created  an  unreasonable  demand 
on  utility  companies.  Significant 
impacts  will  be  mitigated  by 
incorporating  energy  efficient  features 
in  building  design. 

(r)  Cumulative  Effects — Considered  on 
a  nationwide  scale,  activities  related  to 
the  purchase,  construction  and  major 
renovation  of  Head  Start  and  Early  Head 
Start  {Abilities  are  expected  to  have  a 
negligible  cumulative  impact. 

In  the  course  of  implementing  the 
Proposed  Action,  there  will  be  some 
impacts  to  environmental  resources. 
ACF  believes  that  compliance  by 
grantees  with  State,  local  or  tribal 
requirements  will  prevent  significant 
impacts  by  requiring  mitigation  or  will 
lead  grantees  to  select  other  sites  for 
their  projects  which  do  not  raise  issues 
of  environmental  impact.  When  existing 
requirements  do  not  fully  address  the 
need  for  mitigation  of  environmental 
impacts,  ACF  will  require  the  grantee  to 
take  additional  steps. 

ACF  does  not  contemplate  approving 
the  purchase,  construction  or  major 
renovation  of  Head  Start  or  Early  head 
Start  facilities  located,  or  to  be  located, 
on  wet  lands  or  floodplains,  at  sites 
where  the  project  would  affect 
significantly  sensitive  natural  habitats, 
or  at  sites  where  the  project  would 
significantly  affect  historic  properties. 
This  policy  reflects  concern  not  only 
with  the  adverse  effects  on  the 
enviromnent  that  selection  of  such  sites 
would  have  but  also  in  recognition  of 
the  prohibitive  costs  which  would  likely 
be  incmred  in  mitigating  significant 
impacts  at  those  sites. 

Dated:  January  16,  2001. 
Olivia  A.  Golden, 

Assistant  Secretary  for  Children  and  Families. 
|FR  Doc.  01-2219  Filed  1-24-01;  8:45  am) 
aiUJNO  CODE  4184-01-H 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Big  Vailay  Rancheria  Liquor  Control 
Ordinanca 

agency:  Bxueau  of  Indian  Affairs, 
Interior. 

action:  Notice. 

SUMMARY:  This  notice  publishes  the  Big 
Valley  Rancheria  Liquor  Control 
Ordinance.  The  ordinance  regulates  the 
control  of,  the  possession  of,  and  the 
sale  of  liquor  on  the  Big  Valley 
Rancheria  trust  lands,  and  is  in 
conformity  with  the  laws  of  the  States 
of  California,  where  applicable  and 
necessary.  Although  the  Ordinance  was 
adopted  on  July  22,  2000,  it  does  not 
become  effective  until  published  in  the 
Federal  Register  because  the  failiu«  to 
comply  with  the  ordinance  may  result 
In  criminal  charges. 

DATES:  This  ordinance  is  effective  on 
January  25,  2001. 

FOR  FURTHER  INFORMATXM  CONTACT: 
Kaye  Armstrong,  Office  of  Tribal 
Services,  1849  C  Street,  NW.,  MS  4631- 
MIB,  Washington,  DC  20240-4001; 
telephone  (202)  208-4400. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Act  of  August  15, 1953,  Public 
Law  83-277,  67  Stat.  586. 18  U.S.C. 
1161,  as  interpreted  by  the  Supreme 
Court  in  Rice  v.  Rehner,  463  U.S.  713 
(1983),  the  Secretary  of  the  Interior  shall 
certify  and  publish  in  the  Federal 
Regiflter  notice  of  adopted  liquor 
ordinances  for  the  purpose  of  regulating 
liquor  transaction  in  Indian  country. 
The  Big  Valley  Rancheria  Liquor 
Control  Ordinance,  Resolution  No.  07- 
22-00-08,  was  duly  adopted  by  the 
General  Community  Council  of  the  Big 
Valley  Band  of  Pomo  Indians  on  July  22, 
2000.  The  Big  Valley  Rancheria,  in 
furtherance  of  its  economic  and  social 
goals,  has  taken  positive  steps  to 
regulate  retail  sales  of  alcohol  and  use 
revenues  to  combat  alcohol  abuse  and 
its  debilitating  effects  among 
individuals  and  family  members  within 
the  Big  Valley  Rancheria  community. 

This  notice  is  being  published  in 
accordance  with  the  authority  delegated 
by  the  Secretary  of  the  Interior  to  the 
Assistant  Secretary — Indian  Affairs  by 
209  Departmental  Manual  8. 

I  certify  that  by  Resolution  No.  07- 
22-00-08,  the  Big  Valley  Rancheria 
Liquor  Control  Ordinance  was  duly 
adopted  by  the  General  Community 
Council  of  the  Big  Valley  Band  of  Pomo 
Indians  on  July  22,  2000. 


Etoted:  January  16.  2001. 
Michael ).  Anderson, 
Acting  Assistant  Secretary — Indian  Affairs. 

The  Big  Valley  Rancheria  Liquor 
Control  Ordinance,  Resolution  No.  07- 
22-00-08,  reads  as  follows: 

General  Community  Council  Resolution 
No.  07-22-00-08 

Whereas,  pursuant  to  applicable 
Federal  law  (the  Act  of  August  15, 1953, 
Pub.  L.  83-277,  67  Stat.  588,  18  U.S.C. 
§  1161)  in  order  for  sales,  possession 
and  introduction  of  liquor  within  Indian 
Coimtry  to  be  lawful,  the  Tribe  must 
enact  a  liquor  control  ordinance,  and 
said  ordinance  must  be  approved  by  the 
Secretary  of  the  Interior  and  published 
in  the  Federal  Register;  and 

Whereas,  the  General  Commimity 
Coimcil  of  the  Big  Valley  Tribe  wishes 
to  permit  tribaUy  owned  and  operated 
enterprises  within  the  Big  Valley 
Rancheria  to  sell  alcohol  in  order  to 
preserve  the  economic  viability  of  said 
enterprises  and  to  provide  additional 
income  to  support  provision  of  tribal    ' 
government  services  to  tribal  members; 
and 

Whereas,  the  Big  Valley  Liquor 
Control  Ordinance  provides  for  sales, 
introduction  and  possession  of  alcohol 
in  conformity  with  the  laws  of  the  State 
of  California. 

It  is  therefore  resolved.  That  the  Big 
Valley  Liquor  Control  Ordinance  is 
hereby  enacted  as  a  law  of  the  Big 
Valley  Rancheria. 

Ordinance  #  07-22-00-08 

Liquor  Control  Ordinance 

Be  it  enacted  by  the  General 
Community  Coiuicil  of  the  Big  Valley 
Band  of  Pomo  Indians,  as  follows: 

Article  1 .  Name.  This  ordinance  shall 
be  known  as  the  Big  Valley  Liquor 
Control  Ordinance. 

Article  2.  Authority.  This  ordinance  is 
enacted  pursuant  to  the  Act  of  August 
15, 1953.  (Pub.  L.  83-277,  67  Stat.  588, 
18  U.S.C.  §  1161)  and  Article  IV  of  the 
Constitution  and  Bylaws  of  the  Big 
Valley  Tribe. 

Article  3.  Purpose.  The  purpose  of 
this  ordinance  is  to  regulate  and  control 
the  possession  and  sale  of  liquor  on  the 
Big  Valley  Rancheria,  and  to  permit 
alcohol  sales  by  tribally  owned  and 
operated  enterprises,  and  at  tribally 
approved  special  events,  for  the  purpose 
of  the  economic  development  of  the  Big 
Valley  Tribe.  The  enactment  of  a  tribal 
ordinance  governing  liquor  possession 
and  sales  on  the  Big  Valley  Rancheria 
will  increase  the  ability  of  tribal 
government  to  control  Rancheria  liquor 
distribution  and  possession,  and  will 
provide  an  important  source  of  revenue 


for  the  continued  operation  and 
strengthening  of  the  tribal  government, 
the  economic  viability  of  tribal 
enterprises,  and  the  delivery  of  tribal 
government  services.  This  Liquor 
Control  Ordinance  is  in  conformity  with 
the  laws  of  the  State  of  California  as 
required  by  18  U.S.C.  1161,  and  with  all 
applicable  federal  laws. 

Article  4.  Effective  Date.  This 
ordinance  shall  be  effective  as  of  the 
date  of  its  publication  in  the  Federal 
Register. 

Article  5.  Possession  of  Alcohol.  The 
introduction  or  possession  of  alcoholic 
beverages  shall  be  lawful  within  the 
exterior  boundaries  of  the  Big  Valley 
Rancheria;  Provided,  That  such 
introduction  or  possession  is  in 
conformity  with  the  laws  of  the  State  of 
California. 

Article  6.  Sales  of  Alcohol. 

(a)  The  sale  of  alcoholic  beverages  by 
business  enterprises  owned  by  and 
subject  to  the  control  of  the  Big  Valley 
Tribe  shall  be  lav«rful  within  the  exterior 
boimdaries  of  the  Big  Valley  Rancheria; 
Provided,  That  such  sales  are  in 
conformity  with  the  laws  of  the  State  of 
California. 

(b)  The  sale  of  alcoholic  beverages  by 
the  drink  at  special  events  authorized  by 
the  Big  Valley  Tribe  shall  be  lawful 
within  the  exterior  boundaries  of  the  Big 
Valley  Rancheria;  Provided,  That  such 
sales  are  in  conformity  with  the  laws  of 
the  State  of  California  and  with  prim 
approval  by  the  Big  Valley  Tribe. 

Article  7.  Age  Limits.  The  drinking 
age  within  the  Big  Valley  Rancheria 
shall  be  the  same  as  that  of  the  State  of 
California,  which  is  currently  21  years. 
No  person  under  the  age  of  21  years 
shall  purchcise,  possess  or  consume  any 
alcoholic  beverage.  At  such  time,  if  any. 
as  California  Business  and  Profession 
Code  §  25658,  which  sets  the  drinking 
age  for  the  State  of  California,  is 
repealed  or  amended  to  raise  or  lower 
the  drinking  age  within  California,  this 
Article  shall  automatically  become  null 
and  void,  and  the  Business  Committee 
shall  be  empowered  to  amend  this 
Article  to  match  the  age  limit  im[>osed 
by  state  law,  such  amendment  to 
become  effective  upon  publication  in 
the  Federal  Register  by  the  Secretary  of 
the  Interior. 

Article  8.  Civil  Penalties.  The  Big 
Valley  Tribe,  through  its  Business 
Committee  and  duly  authorized  security 
personnel,  shall  have  authority  to 
enforce  this  ordinance  by  confiscating 
any  liquor  sold,  possessed  or  introduced 
in  violation  hereof.  The  Business 
Committee  shall  be  empowered  to  sell 
such  confiscated  Uquor  for  the  benefit  of 
the  Big  Valley  Tribe  and  to  develop  and 
approve  such  regidations  as  may 
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become  necessary  for  enforcement  of 
this  ordinance. 

Article  9.  Prior  Inconsistent 
Enactments.  Any  prior  tribal  laws, 
resolutions  or  ordinances  which  are 
inconsistent  with  this  ordinance  are 
hereby  repealed  to  the  extent  they  are 
inconsistent  with  this  ordinance. 

Article  10.  Sovereign  Immunity. 
Nothing  contained  in  this  ordinance  is 
intended  to,  nor  does  in  any  way,  limit, 
alter,  restrict,  or  waive  the  sovereign 
immunity  of  the  Big  Valley  Tribe  or  any 
of  its  agencies  from  unconsented  suit  or 
action  of  any  kind. 

Article  1 1 .  Severability.  If  any 
provision  of  this  ordinance  is  foimd  by 
any  agency  or  court  of  competent 
jiuisdiction  to  be  unenforceable,  the 
remaining  provisions  shall  be 
unaffected  thereby. 

Article  12.  Amendment.  This 
ordinance  may  be  amended  by  majority 
vote  of  the  General  Council  of  the  Big 
Valley  Tribe  at  a  duly  noticed  General 
Community  Council  meeting,  such 
amendment  to  become  effective  upon 
publication  in  the  Federal  Register  by 
the  Secretary  of  the  Interior. 

(FR  Doc.  01-2223  Filed  1-24-01;  8:45  ami 

nUJNQ  CODE  431 0-02-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Manageoient 

[NM-030-1310-DB] 

Draft  Reeource  Management  Plan 
AnMndment  (RMPA)  and 
Environmental  Impact  Statement  (EIS) 
for  Federal  Ruid  Minerals  Leasing  and 
Development  in  Sierra  and  Otero 
Counties,  New  Mexico 

AGENCY:  Bureau  of  Land  Management 

(BLM),  Interior. 

ACTION:  Notice  of  Extension  of  Public 

Comment  Period  and  Additional  Public 

Hearings. 

summary:  The  BLM  announces  the 
extension  of  the  public  comment  period 
on  the  Draft  RMPA  and  EIS  for  Federal 
Fluid  Minerals  Leasing  and 
Development  in  Sierra  and  Otero 
Counties.  Pursuant  to  102(2)(c)  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969.  Council  on 
Environmental  Quality  (CEQ) 
regulations  (40  CFR  1500-1508),  and  the 
Federal  Land  Policy  and  Management 
Act  (FLPMA)  of  1976,  the  BLM  Las 
Cruces  Field  Office  (through  Dames  and 
Moore,  Inc.,  a  qualified  consultant)  has 
prepared  a  Draft  RMPA/EIS.  The  RMPA/ 


EIS  addresses  Federal  fluid  minerals 
(oil,  gas,  and  geothermal)  leasing  and 
subsequent  activities  (e.g.,  exploration, 
development,  and/or  production)  in 
Sierra  and  Otero  Counties,  New  Mexico. 
The  60-day  extension  of  the  public 
comment  period  was  granted  after  BLM 
review  of  the  reasons  for  the  request. 
The  60-day  extension  starts  immediately 
after  the  end  of  the  90-day  public 
comment  period.  The  90-day  public 
comment  period  ends  February  20, 
2001.  The  60-day  extension  of  the 
public  comment  period  starts  February 
21,  2001  and  ends  April  23,  2001. 

DATES:  Written  comments  on  the  Draft 
RMPA/EIS  must  be  postmarked  on  or 
before  April  23,  2001.  Public  hearings 
will  be  held  at  the  times  and  places 
listed  under  SUPPLEMENTARY 
INFORMATION. 

ADDRESSES:  Written  comments  should 
be  sent  to:  Tom  Phillips,  RMPA/EIS 
Team  Leader,  BLM,  Las  Cruces  Field 
Office,  1800  Marquess,  Las  Cruces,  NM 
88005. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 
PhiUips,  RMPA/EIS  Team  Leader,  (505) 
525-4377. 

SUPPLEMENTARY  INFORMATION:  Public 
hearings  wiU  be  held  at  the  following 
times  and  locations. 


Date 


Time 


City 


Location 


April  3.  2001 
April  4.  2001 

April  5.  2001 


7:00  p.m. 
7:00  p.m. 

7:00  p.m. 


Roswell,  NM 

AJamogordo,  NM 


Truth  or  Consequences,  NM 


Sally  Port  Inn.  2000  N.  Main  St. 
County     Commission     Chambers. 

1000  New  York  Ave. 
County  Cpmmission  Chamt>ers.  100 

N.  Date  St. 


Both  oral  and  written  comments  may 
be  given  at  the  hearings.  Written 
comments  may  also  be  submitted  to  the 
BLM.  Las  Cruces  Field  Office,  1800 
Marquess,  Las  Cruces,  NM  88005  on  or 
before  April  23,  2001.  This  date  reflects 
an  agreed  upon  60-day  extension  to  the 
public  comment  period. 

A  time  limit  for  oral  testimony  at  the 
hearings  will  be  established  by  the 
presiding  hearings  officer,  based  on  the 
niunber  of  people  wishing  to  make 
comments  at  each  hearing.  Written  text 
of  prepared  comments  may  be  filed  at 
the  hearing  whether  or  not  the  speaker 
has  been  able  to  complete  the  oral 
delivery  in  the  allotted  time. 

All  oral  and  written  comments  on  the 
adequacy  of  the  Draft  RMPA/EIS  will 
receive  consideration  in  the  Proposed 
RMP A/Final  EIS. 

Copies  of  the  Draft  RMPA/EIS  have 
been  distributed  to  a  mailing  list  of 
identified  interested  parties.  Single 
copies  of  the  Draft  RMPA/EIS  may  be 
obtained  from  the  BLM  Las  Cruces  Field 


Office,  1800  Marquess,  Las  Cruces,  New 
Mexico.  Public  reading  copies  are 
available  for  review  at  public  and 
imiversity  libraries  in  Las  Cruces, 
Alamogordo,  Truth  or  Consequences, 
Roswell,  and  Santa  Fe,  New  Mexico  and 
El  Paso,  Texas. 

The  RMPA  amends  the  1986  Resource 
Management  Plan  (RMP)  for  the  White 
Sands  Resource  Area.  The  objective  of 
the  RMPA  is  to  determine  (1)  which 
lands  overlying  Federal  fluid  minerals 
are  suitable  and  available  for  leasing 
and  subsequent  development  and  (2) 
how  those  leased  lands  will  be 
managed.  The  EIS  identifies  the 
potential  impacts  that  alternative  plans 
for  fluid  minerals  leasing  and 
subsequent  activities  could  have  on  the 
environment  and  identifies  appropriate 
measures  to  mitigate  those  impacts. 


Dated:  January  19,  2001. 
Leonard  T.  Brooks, 

Acting  Field  Manager,  Las  Cruces. 

(FR  Doc.  01-2299  Filed  1-24-01;  8:45  amj 

BIUJNQCOOE  4310-VC-M 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Colorado  River  Interim  Surplus 
Guidelines 

AGENCY:  Bureau  of  Reclamation, 
Department  of  the  Interior. 

ACTION:  Notice  of  Availability  of  Record 
of  Decision  for  the  adoption  of  Colorado 
River  Interim  Siuplus  Guidelines. 

summary:  The  Bureau  of  Reclamation 
(Reclamation),  published  a  Federal 
Register  notice  on  December  15,  2000 
(65  FR  78511)  which  informed  the 
public  of  the  availability  of  the  Final 
Environmental  Impact  Statement  (FEIS) 
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on  the  proposed  adoption  of  specific 
criteria  imder  which  surplus  water 
conditions  will  be  determined  in  the 
Lower  Colorado  River  Basin  during  the 
next  15  years.  We  are  now  notifying  the 
public  that  the  Secretary  of  the  Interior 
signed  the  Record  of  Decision  (ROD)  on 
January  16,  2001.  The  text  of  the  ROD 
may  be  found  below. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information,  contact  Ms. 
Jayne  Harkins  by  telephone  at  (702) 
293-8785.  The  ROD  is  also  available  for 
viewing  on  the  Internet  at  http:// 
www.lc.  usbr.gov. 

Dated:  January  18.  2001. 
Bruce  Babbitt, 

Secretary,  Department  of  the  Interior. 

Record  of  Decision 

Colorado  River  Interim  Surplus 
Guidelines;  Final  Environmental  Impact 
Statement 

L  Introductioii 

This  document  constitutes  the  Record 
of  Decision  (ROD)  of  the  Department  of 
the  Interior,  regarding  the  preferred 
alternative  for  Colorado  River  Interim 
Siuplus  Guidelines  (Guidelines).  The 
Secretary  of  the  Interior  (Secretary)  is 
vested  with  the  responsibility  of 
managing  the  mainstream  waters  of  the 
lower  Colorado  River  pursuant  to 
federal  law.  This  responsibility  is 
carried  out  consistent  with  applicable 
federal  law.  Reclamation,  as  the  agency 
that  is  designated  to  act  on  the 
Secretary's  behalf  with  respect  to  these 
matters,  is  the  lead  Federal  agency  for 
the  piuposes  of  National  Environmental 
Policy  Act  (NEPA)  compliance  for  the 
development  and  implementation  of  the 
proposed  interim  surplus  guidelines. 
The  FEIS  was  prepared  pursuant  to  the 
National  Environmental  Policy  Act  of 
1969  (NEPA),  as  amended,  the  Council 
on  Environmental  Quality's  (CEQ) 
Regulations  for  Implementing  the 
Procedural  Provisions  of  NEPA  (40  Code 
of  Federal  Regulations  [CFR]  Parts  1500 
through  1508),  Department  of  Interior 
Policies,  and  Reclamation's  NEPA 
Handbook.  Colorado  River  Interim 
Surplus  Criteria  is  the  subject  of  the 
Final  Environmental  Impact  Statement 
(FEIS),  filed  with  the  Environmental 
Protection  Agency  (FES-00-52)  on 
December  8.  2000  and  noticed  by  the 
Environmental  Protection  Agency  and 
Reclamation  in  the  Federal  Register  on 
December  15,  2000. 

The  FEIS  was  prepared  by 
Reclamation  to  address  the  formulation 
and  evaluation  of  specific  interim 
surplus  guidelines  and  to  identify  the 
potential  environmental  effects  of 
implementing  such  guidelines.  The 


FEIS  addresses  the  environmental  issues 
associated  with,  and  analyzes  the 
environmental  consequences  of  vtirious 
alternatives  for  specific  interim  surplus 
guidelines.  The  alternatives  addressed 
in  the  FEIS  are  those  Reclamation 
determined  would  meet  the  purpose  of 
and  need  for  the  federal  action  and 
represented  a  broad  range  of  the  most 
reasonable  alternatives. 

The  National  Park  Service  (NPS)  and 
the  International  Boundary  and  Water 
Commission  United  States  and  Mexico 
(IBWC)  are  cooperating  agencies  for 
purposes  of  assisting  with  the 
environmental  analysis  in  the  FEIS.  The 
NPS  administers  three  areas  of  national 
significance  within  the  area  potentially 
affected  by  the  proposed  action:  Glen 
Canyon  National  Recreation  Area 
(GCNRA),  Crand  Canyon  National  Park 
and  Lake  Mead  National  Recreation 
Area  (LMNRA).  The  NPS  administers 
recreation,  cultural  and  natiual 
resources  in  these  areas  and  also  grants 
and  administers  recreation  concessions 
for  the  operation  of  marinas  and  related 
facilities  at  Lake  Powell  and  Lake  Mead, 
while  the  elevation  of  each  of  these 
reservoirs  is  controlled  by  and  subject  to 
Reclamation  operations.  The  IBWC  is  a 
bi-national  organization  responsible  for 
administration  of  the  provisions  of  the 
U.S.-Mexico  Water  Treaty  of  1944 
(Treaty),  including  the  Colorado  River 
waters  allocated  to  Mexico,  protection 
of  lands  along  the  Colorado  River  from 
floods  by  levee  and  floodway  projects, 
resolution  of  international  boundary 
water  sanitation  and  other  water  quality 
problems,  and  preservation  of  the  river 
as  the  international  boimdary.  The 
IBWC  consists  of  the  United  States 
Section  and  the  Mexico  Section  which 
have  their  headquarters  in  the  adjoining 
cities  of  El  Paso,  Texas  and  Ciudad 
Juarez,  Chihuahua,  respectively.  These 
and  other  federal,  state  and  local 
agencies  are  expected  to  use  the  FEIS 
and  ROD  in  their  planning  and 
decision-making  processes. 

n.  Recommended  Decision 

The  recommendation  is  the  approval 
of  the  following  Federal  action  the 
adoption  of  specific  interim  surplus 
guidelines  identified  in  the  Preferred 
Alternative  (Basin  States  Alternative)  as 
analyzed  in  the  FEIS.  These  specific 
interim  siuplus  gmdelineS  would  be 
used  annually  to  determine  the 
conditions  imder  which  the  Secretary 
would  declare  the  availability  of  surplus 
water  for  use  within  the  states  of 
Arizona,  California  and  Nevada.  These 
guidelines  woiUd  be  consistent  with 
both  the  Decree  entered  by  the  United 
States  Supreme  Court  in  1964  in  the 
case  of  Arizona  v.  California  (Decree) 


and  Article  in(3)(b)  of  the  Criteria  for 
Coordinated  Long-Range  Operation  of 
the  Colorado  River  Reservoirs  Piu^uant 
to  the  Colorado  River  Basin  Project  Act 
of  September  30, 1968  (LROC).  The 
guidelines  woidd  remain  in  effect  for 
determinations  made  through  calendar 
year  2015  regarding  the  availability  of 
surplus  water  through  calendar  year 
2016,  may  be  subject  to  five-year 
reviews  conducted  concurrently  with 
LROC  reviews,  and  would  be  applied 
each  year  as  part  of  the  Annual 
Operation  Plan  (AOP)  process. 

in.  Background 

The  Secretary  of  the  Interior  manages 
the  lower  Colorado  River  system  in 
accordance  with  federal  law,  including 
the  1964  Decree  of  the  U.S.  Supreme 
Court  in  Arizona  v.  California  (Decree), 
the  Colorado  River  Basin  Project  Act  of 
1968  (CRBPA),  and  the  Criteria  for 
Coordinated  Long-Range  Operation  of 
the  Colorado  River  Reservoirs  Pursuant 
to  the  Colorado  River  Basin  Project  Act 
of  September  30, 1968  (LROC).  Within 
this  legal  framework,  the  Secretary 
makes  annual  determinations  regarding 
the  availability  of  surplus  water  from 
Lake  Mead  by  considering  various 
factors,  including  the  amount  of  water 
in  system  storage  and  predictions  for 
natiual  nmoff.  The  1964  Decree 
provides  that  if  there  exists  sufficient 
water  available  in  a  single  year  for 
release  (primarily  from  Lake  Mead)  to 
satisfy  annual  consumptive  use  in  the 
states  of  Arizona.  California,  and 
Nevada  in  excess  of  7.5  million  acre-feet 
(maf),  such  excess  consiunptive  use  in 
Arizona,  California  and  Nevada  is 
"siu-plus."  The  Secretary  is  authorized 
to  determine  the  conditions  upon  which 
such  water  may  be  made  available.  The 
CRBPA  directed  the  Secretary  to  adopt 
criteria  for  coordinated  long-range 
operation  of  reservoirs  on  the  Colorado 
River  in  order  to  comply  with  and  carry 
out  the  provisions  of  the  Colorado  River 
Compact  of  1922  (Compact),  the 
Colorado  River  Storage  Project  Act  of 
1956  (CRSPA),  the  Boulder  Canyon 
Project  Act  of  1928  (BCPA)  and  the 
United  States-Mexico  Water  Treaty  of 
1944  (Treaty).  The  Secretary  sponsors  a 
formal  review  of  the  LROC  every  five 
vears. 

The  LROC  provide  that  the  Secretary 
will  determine  the  extent  to  which  the 
reasonable  consumptive  use 
requirements  of  mainstream  users  in 
Arizona,  California  and  Nevada  (the 
Lower  Division  states)  can  be  met.  The 
LROC  define  a  normal  year  as  a  year  in 
which  annual  pumping  and  release  from 
Lake  Mead  will  be  sufficient  to  satisfy 
7.5  maf  of  consumptive  use  in 
accordance  vfith  the  Decree.  A  surplus 
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year  is  defined  as  a  year  in  which  water 
in  quantities  greater  than  normal  (i.e., 
greater  than  7.5  maf)  is  available  for 
pumping  or  release  from  Lake  Mead 
pursuant  to  Article  n(B)(2]  of  the  Decree 
after  consideration  of  relevant  factors, 
including  the  {actors  listed  in  the  LROC. 
Surplus  water  is  available  to  agencies 
which  have  contracted  with  the 
Secretary  for  delivery  of  surplus  water, 
for  use  when  their  water  demand 
exceeds  their  basic  entitlement,  and 
when  the  excess  demand  cannot  be  met 
within  the  basic  apportionment  of  their 
state.  Water  apportioned  to,  but  unused 
by  one  or  more  Lower  Division  states 
can  be  used  to  satisfy  beneficial 
consumptive  use  requests  of  mainstream 
users  in  other  Lower  Division  states  as 
provided  in  Article  11(B)(6)  of  the 
Decree. 

Pursuant  to  the  CRBPA,  the  LROC  are 
utilized  by  the  Secretary,  on  an  annual 
basis,  to  make  determinations  with 
respect  to  the  projected  plan  of 
operations  of  the  storage  reservoirs  in 
the  Colorado  River  Basin.  The  AOP  is 
prepared  by  Reclamation,  acting  on 
behalf  of  the  Secretary,  in  consiiltation 
with  representatives  of  the  Colorado 
River  Basin  states  (Basin  States)  and 
other  parties,  as  required  by  federal  law. 
The  interim  surplus  gmdelines  would 
serve  to  implement  the  provisions  of 
Article  in(3)(b)  of  the  LROC  on  an 
annual  basis  in  the  determinations  made 
by  the  Secretary  as  part  of  the  AOP 
process  for  a  period  of  fifteen  years. 

To  date,  the  Secretary  has  applied 
factors,  including  but  not  limited  to 
those  found  in  Article  ni(3)(b)(i-iv)  of 
the  LI>  OC,  in  annual  determinations  of 
the  availabihty  of  surplus  quantities  of 
water  for  piunping  or  release  from  Lake 
Mead.  As  a  result  of  actual  operating 
experience  and  through  preparation  of 
AOPs,  particularly  during  recent  years 
when  there  has  been  increasing  demand 
for  surplus  water,  the  Secretary  has 
determined  that  there  is  a  need  for  more 
specific  siirplus  guidelines,  consistent 
with  the  Decree  and  applicable  federal 
law,  to  assist  in  the  Secretary's  annual 
decision  making  during  an  interim 
period. 

For  many  years,  California  has  been 
diverting  more  than  its  normal  4.4  maf 
apportionment.  Prior  to  1996.  California 
utilized  unused  apportionments  of  other 
Lower  Division  states  that  were  made 
available  by  the  Secretary.  Since  1996, 
Cahfomia  has  also  utilized  surplus 
water  made  available  by  Secretarial 
determination.  California  is  in  the 
process  of  developing  the  means  to 
reduce  its  annual  use  of  Colorado  River 
water  to  4.4  maf.  Both  Arizona  and 
Nevada  are  approaching  full  use  of  their 
Colorado  River  apportionments. 


Additionally,  through  adoption  of 
specific  interim  surplus  guidelines,  the 
Secretary  will  be  able  to  afford 
mainstream  users  of  Colorado  River 
water,  particularly  those  in  California 
who  currently  utilize  surplus  flows,  a 
greater  degree  of  predictability  Mrith 
respect  to  the  likely  existence,  or  lack 
thereof,  of  surplus  conditions  on  the 
river  in  a  given  year.  Adoption  of  the 
interim  surpliis  guidelines  is  intended 
to  recognize  California's  plan  to  reduce 
reliance  on  surplus  deliveries,  to  assist 
California  in  moving  toward  its 
allocated  share  of  Colorado  River  water, 
and  to  avoid  hindering  such  efforts. 
Implementation  of  interim  surplus 
guidelines  would  take  into  account 
progress,  or  lack  thereof,  in  California's 
efforts  to  achieve  these  objectives.  The 
siirplus  guidelines  woidd  be  used  to 
identify  the  specific  amoiuit  of  siuphis 
water  which  may  be  made  available  in 
a  given  year,  based  upon  factors  such  as 
the  elevation  of  Lake  Mead,  diuing  a 
period  within  which  demand  for 
surplus  Colorado  River  water  will  be 
reduced.  The  increased  level  of 
predictabihty  with  respect  to  the 
prospective  existence  and  quantity  of 
surplus  water  would  assist  in  planning 
and  operaticms  by  all  entities  tiiat 
receive  surplus  Colorado  River  water 
pursuant  to  contracts  with  the  Secretary. 

IV.  Ahematives  Qmsidered 

The  FEIS  analyzed  five  action 
alternatives  for  interim  surplus 
guidelines  as  well  as  a  No  Action 
Alternative/Baseline  Condition  that  was 
developed  for  comparison  of  potential 
efiiects  of  the  action  alternatives.  A 
common  element  of  all  alternatives  is 
that  in  years  in  which  the  Field  Working 
Agreement  between  the  Bureau  of 
Reclamation  and  the  Army  Corps  of 
Engineers  for  Flood  Control  Operation 
of  Hoover  Dam  and  Lake  Mead  (Field 
Working  Agreement)  requires  releases 
greater  than  the  downstream  beneficial 
consiunptive  use  demands,  the 
Secretary  shall  determine  that  a  "flood 
control  surplus"  will  be  declared  in  that 
year.  In  such  years,  releases  will  be 
made  to  satisfy  all  beneficial  uses 
within  the  United  States  and  up  to  an 
additional  200,000  acre  feet  (af)  will  be 
made  available  to  Mexico  under  the 
Treaty.  The  No  Action  Alternative/ 
Baseline  Condition  and  the  five  action 
alternatives  are  described  below. 

1.  No  Action  Alternative/Baseline 
Condition:  Under  the  No  Action 
Alternative,  determinations  of  surplus 
would  continue  to  be  made  on  an 
annual  basis,  in  the  AOP  process, 
pursuant  to  the  LROC  and  the  Decree. 
The  No  Action  Alternative  represents 
the  future  AOP  process  without  specific 


interim  surplus  guidelines.  Surplus 
determinations  consider  such  factors  as 
end-of-year  system  storage,  potential 
runoff  conditions,  projected  water 
demands  of  the  Basin  States  and  the 
Secretary's  discretion  in  addressing 
year-to-year  issues.  The  No  Action 
Alternative  is  identified  as  the 
"environmentally  preferable 
alternative"  as  it  affords  the  Secretary 
the  greatest  degree  of  annual  flexibility 
in  managing  the  mainstream  waters  and 
resources  of  the  lower  Colorado  River 
pursuant  to  applicable  federal  law. 
However,  the  year-to-year  variation  in 
the  conditions  considered  by  the 
Secretary  in  making  surplus  water 
determinations  makes  projections  of 
sinplus  water  availability  highly 
imcertain,  and  may  hinder  efforts  by 
California  to  reduce  its  over-reliance  on 
Colorado  River  water  supplies. 

The  approach  used  in  the  FEIS  for 
analyzing  the  hydrolbgic  aspects  of  the 
interim  surplus  guidelines  alternatives 
was  to  use  a  computer  model  that 
simulates  specific  operating  parameters 
and  constraints.  In  order  to  follow  CEQ 
guidelines  calling  for  a  No  Action 
alternative  for  use  as  a  "baseline" 
against  which  to  compare  project 
alternatives.  Reclamation  selected  a 
specific  operating  strategy  for  use  as  a 
baseline  condition,  which  could  be 
described  mathematically  in  the  model. 

The  baseline  is  based  on  a  70R  spill 
avoidance  strategy  (70R  strategy).  The 
70R  baseline  strategy  involves  assiuning 
a  70-percentile  inflow  into  the  system 
subtracting  out  the  consiunptive  uses 
and  system  losses  and  checking  the 
results  to  see  if  all  of  the  water  could  be 
stored  or  if  flood  control  releases  from 
Lake  Mead  would  be  required.  If  flood 
control  releases  from  Lake  Mead  would 
be  required,  additional  water  is  made 
available  to  the  Lower  Basin  states 
beyond  7.5  maf.  The  notation  70R  refers 
to  the  specific  inflow  where  70  percent 
of  the  historical  natural  runoff  is  less 
than  this  value  (17.4  maf)  for  the 
Colorado  River  basin  at  Lee  Ferry.  In 
practice,  the  70R  surplus  determination 
trigger  elevation  woidd  be  made  during 
the  fall  of  the  preceding  year  using 
projected  available  system  space.  The 
70R  strategy  trigger  line  gradually  rises 
from  approximately  1199  feet  above 
mean  sea  level  (msl)  in  2002  to  1205  feet 
msl  in  2050  as  a  result  of  increasing 
water  use  in  the  Upper  Basin.  Under 
baseline  conditions,  when  a  surplus 
condition  is  determined  to  occur, 
surplus  water  woiUd  be  made  available 
to  fill  all  water  orders  by  holders  of 
surplus  water  contracts  in  the  Lower 
Division  states. 

Reclamation  has  utilized  a  70R 
strategy  for  both  planning  purposes  and 
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studies  of  siuplus  determinations  in 
past  years.  When  Reclamation  reviewed 
previous  surplus  determinations  as  part 
of  the  Draft  Environmental  Impact 
Statement  (DEIS)  effort,  the  data 
indicated  that  the  1997  surplus 
determination  did  not  precisely  fit  the 
70R  strategy.  As  a  result.  Reclamation 
selected  the  75R  strategy  as 
representative  of  recent  operational 
decisions  for  use  as  the  baseline 
condition  in  the  DEIS.  However,  based 
on  further  review  and  analysis,  public 
comment,  and  discussion  with 
representatives  of  the  Basin  States 
diiring  the  DEIS  review  period. 
Reclamation  selected  the  70R  strategy 
for  the  baseline  condition  in  the  FEIS. 
While  the  70R  strategy  is  used  to 
represent  baseline  conditions,  it  does 
not  represent  a  decision  by  Reclamation 
to  utilize  the  70R  strategy  for 
determination  of  futiure  surplus 
conditions  in  the  absence  of  interim 
surplus  guidelines.  It  should  be  noted 
that  the  70R  strategy  and  75R  strategy 
produced  very  similar  modeUng  results 
for  the  purpose  of  determining  impacts 
associated  with  the  action  alternatives 
analyzed  in  this  FEIS.  The  primary 
effect  of  simulating  operation  with  the 
70R  strategy  would  be  that  siuplus 
conditions  would  only  be  determined 
when  Lake  Mead  is  nearly  full. 

2.  Basin  States  Alternative  (Preferred 
Alternative):  The  Basin  States 
Alternatives  is  similar  to,  and  based 
upon,  information  submitted  to  the 
Secretary  by  representatives  of  the 
Governors  of  the  states  of  Colorado, 
Wyoming,  Utah,  New  Mexico,  Arizona, 
Nevada  and  California.  After  receipt  of 
this  information  (during  the  public 
comment  period).  Reclamation  shared 
the  submission  with  the  public  (through 
the  Federal  Register  and  Reclamation's 
surplus  guidelines  web  sites)  for 
consideration  and  comment. 
Reclamation  then  analyzed  the  states' 
submission  and  crafted  this  additional 
alternative  for  inclusion  in  the  FEIS. 
Some  of  the  information  submitted  for 
the  Department's  review  was  outside  of 
the  scope  of  the  proposed  action  for 
adoption  of  interim  surplus  guidelines 
and  was  therefore  not  included  as  part 
of  the  Basin  States  Alternative  (e.g., 
adoption  of  shortage  criteria  and 
adoption  of  surplus  criteria  beyond  the 
15-year  period)  as  presented  in  the  FEIS. 

The  Basin  States  Alternative  specifies 
ranges  of  Lake  Mead  water  surface 
elevations  to  be  used  through  2015  for 
determining  the  availability  of  surplus 
water  through  2016.  The  elevation 
ranges  are  coupled  with  specific  uses  of 
surplus  water  in  such  a  way  that,  if  Lake 
Mead's  surface  elevation  were  to 
decline,  the  amount  of  surplus  water 


would  be  reduced.  The  surplus 
determination  elevations  under  the 
preferred  alternative  consist  of  three 
tiered  Lake  Mead  water  surface 
elevations,  each  of  which  is  associated 
with  certain  designations  on  the 
purposes  for  which  surplus  water  could 
be  used.  When  a  flood  control  surplus 
is  determined,  surplus  water  would  be 
made  available  for  all  established  uses 
by  contractors  for  surplus  watei;  in  the 
Lower  Division  States.  When  Lake  Mead 
water  levels  are  below  the  lowest 
siuplus  trigger  elevation,  surplus  water 
would  not  be  made  available. 

3.  Flood  Control  Alternative:  Under 
the  Flood  Control  Alternative,  a  surplus 
condition  is  determined  to  exist  when 
flood  control  releases  from  Lake  Mead 
are  occurring  or  projected  to  occur  in 
the  subsequent  year.  The  method  of 
determining  need  for  flood  control 
releases  is  based  on  flood  control 
regulations  published  by  the  Los 
Angeles  District  of  the  Corps  of 
Engineers  (Corps)  and  the  Field 
Working  Agreement  between  the  Corps 
and  Reclamation.  Under  the  flood 
control  strategy,  a  surplus  is  determined 
when  the  Corps  flood  control 
regulations  require  releases  from  Lake 
Mead  in  excess  of  downstream  demand. 
If  flood  control  releases  or  space 
building  releases  are  required,  surplus 
conditions  are  determined  to  be  in 
effect.  The  average  Lake  Mead  water 
surface  elevation  that  would  trigger 
flood  control  releases  is  approximately 
1211  feet  msl.  In  practice,  flood  control 
releases  are  not  based  on  the  average 
trigger  elevation,  but  would  be 
determined  each  month  by  following 
the  Corps  regulations.  When  a  flood 
control  surplus  is  determined,  surplus 
water  would  be  made  available  for  all 
established  uses  by  contractors  for 
surplus  water  in  the  Lower  Division 
States. 

4.  Six  States  Alternative:  The  Six 
States  Alternative  specifies  ranges  of 
Lake  Mead  water  surface  elevations  to 
be  used  through  2015  for  determining 
the  availability  of  surplus  water  through 
2016.  The  elevation  ranges  are  coupled 
with  specific  uses  of  siuplus  water  in 
such  a  way  that,  if  Lake  Mead's  surface 
elevation  were  to  decline,  the  amount  of 
surplus  water  would  be  reduced.  The 
surplus  determination  elevations  under 
the  Six  States  Alternative  consist  of 
three  tiered  Lake  Mead  water  surface 
elevations,  each  of  which  is  associated 
with  certain  designations  on  the 
purposes  for  which  surplus  water  could 
be  used.  When  flood  control  releases  are 
made,  any  and  all  beneficial  uses  would 
be  met,  including  unlimited  off-stream 
storage.  When  Lake  Mead  water  levels 
are  below  the  lowest  surplus  trigger 


elevation,  surplus  water  would  not  be 
made  available. 

5.  California  Alternative:  The 
California  Alternative  specifies  Lake 
Mead  water  surface  elevations  to  be 
used  for  the  interim  period  through 
2015  for  determining  the  availability  of 
surplus  water  through  2016.  The 
elevation  ranges  are  coupled  with 
specific  uses  of  surplus  water  in  such  a 
way  that,  if  Lake  Mead's  surface 
elevation  declines,  the  amount  of 
surplus  water  would  be  reduced.  The 
Lake  Mead  elevations  at  which  surplus 
conditions  would  be  determined  under 
the  California  Alternative  are  expressed 
as  three  tiered,  upward  sloping  tiigger 
lines  that  rise  gradually  year  by  year  to 
2016,  in  recognition  of  the  gradually 
increasing  water  demand  of  the  Upper 
Division  states  from  the  present  to  2016. 
Each  tier  would  be  coupled  with 
Umitations  on  the  amount  of  surplus 
water  available  at  that  tier.  Each  tier 
under  the  California  Alternative  would 
be  subject  to  adjustment  during  the 
interim  period  based  on  changes  in 
Upper  Basin  demand  projections.  When 
flood  control  releases  are  made,  any  and 
all  beneficial  uses  would  be  met, 
including  unlimited  off-stream  storage. 
When  Lake  Mead  water  levels  are  below 
the  lowest  surplus  trigger  elevation, 
surplus  water  would  not  be  made 
available 

6.  Shortage  Protection  Alternative: 
The  Shortage  Protection  Alternative  is 
based  on  maintaining  an  amount  of 
water  in  Lake  Mead  necessary  to 
provide  a  normal  annual  supply  of  7.5 
maf  for  the  Lower  Division,  1.5  maf  for 
Mexico  and  storage  necessary  to  provide 
an  80  percent  probability  of  avoiding 
future  shortages.  The  surplus  triggers 
under  this  alternative  range  from  an 
approximate  Lake  Mead  initial  elevation 
of  1126  feet  msl  to  an  elevation  of  1155 
feet  msl  at  the  end  of  the  interim  period. 
At  Lake  Mead  elevations  above  the 
surplus  trigger,  surplus  conditions 
would  be  determined  to  be  in  effect  and 
surplus  water  would  be  available  for  use 
in  die  Lower  Division  states.  Below  the 
surplus  trigger  elevation,  surplus  water 
would  not  be  made  available. 

V.  Basis  for  Decision 

Reclamation  selected  the  Basin  States 
Alternative  as  its  preferred  alternative 
based  on  Reclamation's  determination 
that  it  best  meets  all  aspects  of  the 
purpose  and  need  for  the  action, 
including  the  need:  to  remain  in  place 
for  the  entire  period  of  the  interim 
guidelines:  to  garner  support  among  the 
Basin  States  that  will  enhance  the 
Secretary's  ability  to  manage  the 
Colorado  River  reservoirs  in  a  manner 
that  balances  all  existing  needs  for  these 
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precious  water  supplies;  and,  to  assist  in 
the  Secretary's  efforts  to  insure  that 
California  water  users  reduce  their  over 
reliance  on  surplus  Colorado  River 
water.  Reclamation  notes  the  important 
role  of  the  Basin  States  in  the  statutory 
framework  for  administration  of 
Colorado  River  Basin  entitlements  and 
the  significance  that  a  seven-state 
consensus  represents  on  this  issue.  With 
respect  to  the  information  within  the 
scope  of  the  proposed  action. 
Reclamation  found  the  Basin  States 
Alternative  to  be  a  reasonable 
alternative  and  fully  analyzed  the 
environmental  effects  of  this  alternative 
in  the  FEIS.  The  identified 
environmental  effects  of  the  Basin  States 
Alternative  are  well  within  the  range  of 
anticipated  effects  of  the  alternatives 
presented  in  the  DEIS  and  do  not  affect 
the  environment  in  a  manner  not 
already  considered  in  the  DEIS.  Thus, 
based  on  all  available  information,  this 
alternative  is  the  most  reasonable  and 
feasible  alternative. 

VL  Public  Response  to  Final 
Environmental  Statement 

Following  the  Federal  Register  Notice 
of  Availability  for  the  FEIS  on  December 
15,  2000,  and  as  of  Friday  at  7:00  PM 
(EST),  on  January  12,  2001,  Reclamation 
had  received  one  letter  supporting  the 
preferred  alternative  in  the  FEIS,  one 
letter  from  the  Ten  Tribes  Partnership, 
one  letter  from  a  Non-governmental 
Organization  and  four  letters  and 
approximately  7,517  email  comments 
entitled  "Stop  Damage  to  the  Colorado 
River  Delta"  commenting  on  the  FEIS. 
The  email  form  letter  appears  to  be 
based  upon  information  made  available 
by  Environmental  Defense  as  posted  on 
its  Environmental  Defense  Action 
Network  Internet  web  site.  The  live 
action  alert  allows  citizens  to 
automatically  email  a  form/sample  letter 
to  a  designated  addressee  (in  this  case 
the  Bureau  of  Reclamation's  project 
leader).  Of  the  total  of  approximately 
7,517  email  form  letters,  approximately 
400  have  been  edited  in  some  manner 
from  the  template  letter  provided  and 
the  remainder  (approx.  7,100)  are 
identical  to  the  form  letter.  OJf  the  edited 
email  form  letters  none  make 
substantive  comments  on  the  FEIS 
beyond  that  contained  in  the  email  form 
letter  template. 

With  respect  to  the  comiments 
received  on  the  FEIS,  and  pursuant  to 
Reclamations's  NEPA  guidance,  "Only 
in  special  circimistances  should  any 
specific  comments  be  responded  to  in 
the  ROD.  If  the  comments  raise 
significant  issues  that  have  not  been 
addressed,  the  need  to  supplement  the 
FEIS  should  be  determined." 


Reclamation  does  not  believe  that  the 
comments  received  on  the  FEIS  raise 
any  significant  issues  that  woidd  require 
supplementing  the  FEIS.  Reclamation 
provides  the  following  additional 
information. 

A  siuimary  of  issues  raised  by  the 
comment  letters  are  as  follows: 

Comment/Issue  1 :  Objection  to  the 
preferred  alternative  in  the  FEIS  because 
these  criteria  will  deprive  the  Colorado 
River  defta  of  life-sustaining  water, 
destroy  important  native  riparian 
habitats,  and  push  numerous 
endangered  species  perilously  close  to 
extinction. 

Response:  The  rational  for 
identification  of  the  preferred 
alternative  is  addressed  in  Chapter  2.3.2 
and  analyzed  in  the  Chapter  3,  Affected 
Environment  and  Environmental 
Consequences.  Transboundary  Impacts 
are  addressed  in  Chapter  3.16  of  the 
FEIS.  In  addition,  the  status  of 
consultation  on  special  status  species 
for  the  preferred  alternative  in  the  FEIS 
is  addressed  in  Section  VIII  of  the  ROD. 

Comment/Issue  2.  Urges  Reclamation 
to  insure  that  impacts  to  the  Colorado 
River  delta  are  mitigated  by  dedicating 
sufficient  water  to  meet  the  needs  of  its 
riparian  ecosystems,  specifically  the 
needs  of  cottonwoods  and  willows 
throughout  their  lifecycle. 

Response:  Dedicating  Colorado  River 
Water  for  the  Colorado  River  delta  is 
addressed  in  Chapter  1.1.4  and  Chapter 
2.2.3  of  the  FEIS.  Transboundary 
Impacts  are  addressed  in  Chapter  3.16  of 
the  FEIS.  See  also  Section  X.  Part  7. 
Transboimdafy  Impacts,  and  Section 
Vm  of  the  ROD  that  discusses  the  status 
of  consultation  on  special  status  species 
for  the  preferred  alternative. 

Comment/Issue  3:  Urges  Reclamation 
to  issue  a  supplemental  EIS  including 
the  Pacific  Institute  proposal  as  a 
reasonable  alternative  and  its  analysis. 

Response:  Consideration  of  the  Pacific 
Institute's  proposal  in  the  FEIS  is 
addressed  in  Chapter  2.2.3  and  further 
responded  to  in  Voliune  HI,  Comment 
and  Responses,  Part  B,  page  B-22, 
Response  11-2  and  page  B-24, 
Response  11-6,  page  B-38,  comment 
12-6  and  12-7.  These  responses  address 
the  reasons  that  the  Pacific  Institute 
proposal  was  not  analyzed  as  an 
independent  alternative  in  the  FEIS. 
Accordingly,  Reclamation  has 
determined  that  is  not  necessary  to 
supplement  the  FEIS. 

Comment/Issue  4:  Disagreement  on 
the  acceptance  of  the  Basin  States 
proposal  as  an  alternative  and  its 
identification  as  the  preferred 
alternative. 

Response:  The  Basin  States 
Alternative  and  its  identification  as  the 


preferred  alternative  is  addressed  in 
Chapter  2.3.2  of  the  FEIS.  The  working 
draft  of  the  Basin  States  Proposal  was 
published  in  the  Federal  Register 
during  the  DEIS  public  comment 
process.  The  Federal  Register  notice  on 
the  draft  Basin  States  Proposal  is 
included  in  the  FEIS  in  Chapter  5.9. 

Comment/Issue  5:  The  Ten  Tribes 
Partnership,  by  letter  dated  January  8, 
2001 ,  expressed  concerns  regarding  the 
impact  of  the  Interim  Surplus 
Guidelines  on  the  Tribes'  reserved  water 
rights.  The  Tribes  noted  their 
disagreement  with  Reclamation's 
analysis  and  the  position  taken  by  the 
Department  of  the  Interior  with  regard 
to  its  trust  responsibility  on  Tribal  water 
rights  in  the  FEIS.  Additionally,  the  Ten 
Tribes  Partnership  requested 
Reclamation  to  assist  them  in  on- 
reservation  development  of  their  water 
resources. 

Response:  As  an  initial  matter. 
Reclamation  fully  identified  and 
analyzed  Tribal  water  rights  in  the  FEIS 
in  Chapter  3.14.  their  Depletion 
Schedule  in  Attachment  Q,  and  fuUy 
responded  to  Tribal  comments  on  the 
DEIS  in  Volume  ni,  pages  B-1 64 
through  219  of  the  FEIS. 

Additionally,  as  part  of  its  analysis  of 
the  proposed  federal  action  in  the  EIS. 
Reclamation  identified  a  significant 
quantity  of  confirmed  but  unused  water 
rights  belonging  to  several  Indian  tribes 
in  the  Colorado  River  basin.  These 
undeveloped  rights  are  a  factor  in  the 
available  water  supply  which  is  being 
managed  as  surplus. 

The  Department,  as  trustee,  believes 
that  these  siuplus  guidelines  will 
benefit  the  tribes  by  helping  to  ensure 
that  California  does  not  develop  a 
permanent  reliance  on  unused  water 
rights.  By  the  same  token,  the 
Department  believes  it  important  for  the 
tribes  to  develop  and  utilize  their  water 
rights.  Accordingly,  the  Department 
directs  the  Bureau  of  Reclamation  to 
provide  appropriate  assistance 
(including  technical  and  financial 
assistance)  to  each  of  the  relevant  tribes 
to  establish  a  water  use  plan  for  on- 
reservation  development. 

Vn.  Alteration  of  Project  Flan  In 
Response  To  Public  Comment 

Public  comments  on  the  FEIS  did  not 
result  in  changes  to  the  proposed  action 
nor  selection  of  the  Preferred 
Alternative. 

Vm.  Status  of  Consultation  on  Special 
Status  Species  Under  Section  7(a)(2)  of 
the  Endangered  Species  Act 

On  January  11,  2001,  Reclamation 
received  a  memorandum  bom  the  U.S. 
Fish  and  Wildlife  Service  (Service) 


Federal  Register / Vol.  66,  No.  17 /Thursday.  January  25,  2001 /Notices 


7777 


pursuant  to  the  Endangered  Species  Act 
(Act)  of  1973,  as  amended,  responding 
to  Reclamation's  November  29,  2000 
memorandum  regarding  the  adoption  of 
proposed  Interim  Surplus  Criteria  for 
the  lower  Colorado  River  and  its 
possible  effects  to  endangered  species 
and  their  critical  habitat  in  the  river 
corridor  below  Glen  Canyon  Dam  to 
Separation  Rapid  from  Glen  Canyon 
Dam  operations.  Reclamation's 
November  29,  2000  memorandmn 
concluded  that  the  proposed  project 
may  affect,  but  is  not  likely  to  adversely 
affect,  listed  species  in  the  Colorado 
River  corridor  or  their  critical  habitat 
frt)m  Glen  Canyon  Dam  to  the 
headwaters  of  Lake  Mead.  The  species 
of  consideration  include  the  endangered 
humpback  chub  [Gila  cypha)  with 
critical  habitat,  endangered  razorback 
sucker  [Xyrachen  texanus)  with  critical 
habitat,  endangered  southwestern 
willow  flycatcher  {Empidonax  extimus 
trailli)  without  critical  habitat,  and 
threatened  (proposed  delisted)  bald 
eagle  {Haliaeetus  leucocephalus) 
without  critical  habitat.  The  Service 
conciirred  with  Reclamation's 
determination  that  a  2  percent  change  in 
the  frequency  of  occurrence  of 
experimental  flows  as  a  result  of  Interim 
Surplus  Criteria  "may  affect,  but  is  not 
likely  to  adversely  affect  the  above 
mentioned  listed  species  or  their  critical 
habitat."  The  Service  also  concurred 
with  Reclamation's  determination  that  a 
change  in  the  frequency  of  Beach 
Habitat  Building  Flows  (BHBF)  through 
the  Grand  Canyon  from  1  in  5  years,  to 
the  current  estimate  of  1  in  every  6  years 
with  the  adoption  of  Interim  Surplus 
Criteria  "may  affect,  but  is  not  likely  to 
adversely  affect  listed  species  or 
adversely  modify  their  critical  habitat" 
given  that  BHBF's  are  not  required  to 
remove  jeopardy  to  native  fish,  nor 
required  to  minimize  incidental  take, 
and  have  not  proven  critical  to  the 
survival  or  recovery  of  native  fishes.  No 
further  section  7  consultation  is 
required  for  the  adoption  of  Interim 
Siuplus  Criteria  in  the  Grand  Canyon  at 
this  time. 

On  January  12,  2001  Reclamation 
received  a  Biological  Opinion  (BO)  from 
the  Service  for  Interim  Surplus  Criteria, 
Secretarial  Implementation  Agreements, 
and  Conservation  Measures  on  the 
Lower  Colorado  River,  Lake  Mead  to  the 
Southerly  International  Boimdar}', 
Arizona,  California,  and  Nevada.  This 
BO  is  based  on  information  provided  in 
the  August  31,  2000  biological 
assessment,  the  DEIS  for  Interim 
Surplus  Criteria,  and  final  conservation 
measures  provided  by  Reclamation  on 
January  9,  2001.  The  species  imder 


consideration  include  the  razorback 
sucker,  bonytail  chub  (Gila  elegans), 
desert  pupfish  [Cyprinodon 
macularius),  Yuma  clapper  rail  [Rallus 
longirostris  yumanensis],  brown  pelican 
(Pelecanus  occidentalis),  southwestern 
willow  flycatcher,  the  threatened  desert 
tortoise  (Gopherus  agassizii)  and  bald 
eagle;  and  designated  critical  habitat  for 
the  razorback  sucker  and  bonytail  chub. 
The  service  previously  concurred  with 
Reclamation's  determination  of  "is  not 
likely  to  adversely  affect"  for  the  bald 
eagle.  Reclamation  has  also  made 
findings  of  "no  effect"  for  the  desert 
pupfish,  brown  pelican,  and  desert 
tortoise  and  critical  habitat  for  the 
bonytail  chub.  After  reviewing  the 
current  status  of  the  bonytail  chub, 
razorback  sucker,  Yuma  clapper  rail  and 
southwestern  willow  flycatcher,  the 
environmental  baseline  for  the  action 
area,  the  effects  of  Interim  Surplus 
Criteria,  including  conservation 
measiu«s,  and  cimiulative  effects,  it  is 
the  Service's  biological  opinion  that  the 
proposed  action  of  Interim  Siurplus 
Criteria  is  not  likely  to  jeopardize  the 
continued  existence  of  the  bonytail 
chub,  razorback  sucker,  Yimia  clapper 
rail,  and  southwestern  willow  flycatcher 
or  result  in  the  destruction  or  adverse 
modification  of  critical  habitat  for  the 
razorback  sucker  in  the  Lower  Colorado 
River.  Reclamation  has  provided 
conservation  measures  diat  would  be 
part  of  the  proposed  action  once 
selected.  These  measures  are  designed 
to  reduce  the  significance  of  the  effects 
of  the  action  on  listed  species  and 
critical  habitat.  These  conservation 
measures  are  identified  in  this  ROD  in 
Section  X. — Environmental  Impacts  and 
Implementation  of  Enviroimiental 
Commitments,  Part  4 — Special  Status 
Species. 

Reclamation  consulted  with  the 
Service  and  the  National  Marine 
Fisheries  Service  (NMFS)  through  a 
supplemental  biological  assessment 
(SBA)  on  Transboundary  effects  in 
Mexico  fitjm  the  proposed  action  for 
Interim  Surplus  Criteria  by  memoranda 
dated  January  9,  2001.  These 
consultations  do  not  reflect  any 
conclusion  on  Reclamation's  part  that 
consiUtation  is  required,  as  a  matter  of 
law  or  regulation,  on  any  possible 
impact  the  adoption  of  interim  surplus 
criteria  may  have  on  U.S.  listed  species 
in  Mexico.  Rather,  considtation  on  these 
effects  have  proceeded  with  the 
expressed  understanding  that  it  may 
exceed  what  is  required  under 
applicable  Federal  law  and  regulations 
and  does  not  establish  a  legal  or  policy 
precedent. 

The  Service  responded  to 
Reclamation's  memorandimi  on 


Transboundary  effects  on  January  11. 
2001.  The  Service  noted  that 
Reclamation  requested  Service 
concurrence  with  a  finding  of  "may 
affect,  not  likely  to  adversely  affect"  for 
the  endangered  southwestern  willow 
flycatcher  and  totoaba  (Totoaba 
macdonaldi).  Reclamation  also  made 
findings  of  "no  effect"  to  the 
endangered  desert  pupfish.  Yuma 
clapper  rail,  and  the  vaquita  (Phocaena 
sinus).  The  Service  stated  that  it  does 
not  have  jurisdiction  in  section  7 
consultations  for  marine  species  such  as 
the  vaquita  and  totoaba,  therefore  they 
are  not  discussed  in  their  memorandum. 
The  Yuma  clapper  rail  is  not  listed 
uinder  the  Endangered  Species  of  1973 
(as  amended)  outside  of  the  United 
States.  Therefore,  Yuma  clapp>er  rails  in 
Mexico  are  not  protected  or  considered 
in  the  section  7  constdtation  and  are  not 
discussed  further  in  their  memorandum. 
The  Service  concurred  with 
Reclamation's  finding  of  "no  effect"  for 
the  desert  pupfish.  The  Service  finds 
that  the  effects  of  the  Interim  Surplus 
Criteria  as  described  in  the  SBA  are 
insignificant  and  concurs  with 
Reclamation's  finding  of  "may  affect, 
not  likely  to  adversely  affect"  for  the 
southwestern  willow  flycatcher. 

The  NMFS  responded  to 
Reclamation's  memorandum  on 
Transboundary  effects  on  January  12, 
2001 .  Reclamation  concluded  that  the 
proposed  action  for  the  Interim  Surplus 
Criteria  will  "not  affect"  the  Yiuna 
clapper  rail,  desert  pupfish,  and  the 
vaquita.  Reclamation  also  concluded 
that  the  proposed  interim  surplus 
criteria  "may  affect,  but  is  not  likely  to 
adversely  affect"  the  southwestern 
willow  flycatcher  and  totoaba  and 
requested  conctirrence  with  this  finding 
for  the  endangered  totoaba.  In  their 
response  the  NMFS  concurred  with 
Reclamation's  determination  that  the 
implementation  of  the  preferred 
alternative  will  not  likely  adversely 
affect  the  totoaba.  This  finding 
concludes  informal  consultation 
piursuant  to  section  7  of  the  Endangered 
Species  Act  and  its  implementing 
regulations. 

IX.  Status  of  Consultation  on  Cultural 
Resources  Under  Section  106  of  the 
National  Historic  Preservation  Act 

Reclamation  is  the  agency  designated 
to  act  on  behalf  of  the  Secretary  with 
respect  to  the  adoption  of  specific 
interim  surplus  guidelines  identified  in 
the  Preferred  Alternative  (Basin  States 
Alternative)  analyzed  in  the  FEIS. 
Reclamation  is  the  lead  Federal  agency 
for  the  purposes  of  compliance  with 
Section  106  of  the  National  Historic 
Preservation  Act  (NHPA)  of  1966,  as 
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amended.  Reclamation  determined  in 
the  FEIS,  that  while  development  and 
implementation  of  Interim  Surplus 
Guidelines  should  be  considered  an 
imdertaking  for  the  purposes  of  Section 
106,  it  is  not  of  a  type  that  was  likely 
to  affect  historic  properties.  Following 
publication  and  distribution  of  the 
DEIS,  Reclamation  received  a 
memorandum  from  the  Nevada  State 
Historic  Preservation  Officer  (NSHPO) 
through  the  public  review  and  comment 
process.  The  memorandum  stated  that 
the  NSHPO  disagreed  with 
Reclamation's  finding  that  development 
and  implementation  of  Interim  Surplus 
Guidelines  constituted  an  undertaking 
with  no  potential  to  effect  historic 
properties,  and  requested  the  matter  be 
forwarded  to  the  Advisory  Council  on 
Historic  Preservation  (Council)  for 
review.  In  accordance  with  the 
NSHPO's  request,  and  pursuant  to  36 
CFR  800.5(c)3.  Reclamation  has 
prepared  a  memorandum  on  this  matter 
and  has  forwarded  it  to  the  Council  for 
review.  Reclamation  is  proposing  that 
further  consultation  occur  within  the 
framework  provided  by  Section  110  of 
the  NHPA.  Reclamation  believes 
questions  and  concerns  regarding  what 
sorts  of  impacts  might  be  occurring  to, 
or  may  occur  at  some  future  date  to 
historic  properties  as  a  result  of  on- 
going operation  of  the  Colorado  River 
system,  are  better  viewed  as  long  term 
management  issues,  which  should  be 
addressed  through  consultation  under 
Section  110  or  the  NHPA,  rather  than 
through  Section  106  compliance  for  a 
specific  activity  that  represents  only  a 
small  part  of  a  much  larger,  on-going 
program. 

X.  Environmental  Impacts  and 
Implementation  of  Environmental 
CommitmentB 

Potential  Impacts  are  associated  with 
changes  in  the  difference  between 
probabilities  of  occurrence  for  specific 
resource  issues  under  study  when 
comparing  the  No  Action  Alternative/ 
Baseline  Condition  to  that  of  the 
Preferred  Alternative.  Potential  impacts 
on  13  resource  issues  fitim  the  Preferred 
Alternative  were  analyzed  by 
Reclamation  in  the  FEIS.  These 
included;  Water  Supply,  Water  Quality, 
River  Flow  Issues.  Aquatic  Resources, 
Sp>ecial  Status  Species,  Recreation, 
Energy  Resources,  Air  Quality,  Visual 
Resources,  CultiuBl  Resources,  Indian 
Trust  Assets,  Environmental  Justice,  and 
Transboundary  Impacts.  Reclamation 
determined  these  resource  issues  will 
not  be  adversely  affected  by  the 
adoption  of  the  Preferred  Alternative 
and  thus  will  not  require  specific 
mitigation  measures  to  reduce  or 


eliminate  non-significant  effects  because 
the  small  changes  in  the  probabilities  of 
occurrence  of  flows  which  would  effect 
these  resource  issues  are  within 
Reclamation's  current  operational 
regime  and  authorities  under  applicable 
federal  law.  In  recognition  of  potential 
effects  that  could  occiu'  with 
implementation  of  the  Preferred 
Alternative,  Reclamation  has  developed 
a  number  of  environmental 
commitments  that  will  be  undertaken. 
Some  environmental  commitments  are 
the  residt  of  compUance  with  specific 
consultation  requirements. 

Environmental  commitments  that  will 
be  implemented  by  Reclamation  are 
identified  below. 

1.  Water  Quality 

Reclamation  will  continue  to  monitor 
salinity  and  Total  EHssolved  SoUds 
(TDS)  in  the  Colorado  River  as  part  of 
the  ongoing  Colorado  River  Basin 
Salinity  Control  Program  to  ensure 
compUance  with  the  numeric  criteria  on 
the  river  as  set  forth  in  the  Forum's  1999 
Annual  Review. 

Reclamation  will  continue  to 
participate  in  the  Lake  Mead  Water 
Quality  Forum  and  the  Las  Vegas  Wash 
Coordination  Committee  as  a  principal 
and  funding  partner  in  studies  of  water 
quahty  in  the  Las  Vegas  Wash  and  Lake 
Mead.  Reclamation  is  an  active  partner 
in  the  restoration  of  the  Las  Vegas  Wash 
wetlands. 

Reclamation  is  and  will  continue  to 
acquire  riparian  and  wetland  habitat 
around  Lake  Mead  and  on  the  Lower 
Colorado  River  related  to  ongoing  and 
projected  routine  operations. 

Reclamation  will  continue  to 
participate  with  the  Nevada  Division  of 
Environmental  Protection  and  Kerr- 
McGee  Chemical  Company  in  the 
perchlorate  remediation  program  of 
groundwater  discharge  points  along  Las 
Vegas  Wash  which  will  reduce  the 
amount  of  this  contaminant  entering  the 
Colorado  River. 

Reclamation  will  continue  to  monitor 
river  operations,  reservoir  levels  and 
water  supply  and  make  this  information 
available  to  the  Colorado  River 
Management  Work  Group  (CRMWG), 
agencies  and  the  public.  This 
information  is  also  available  on 
Reclamation's  website  (http:// 
www.lc.usbr.gov  and  http:// 
www.uc.usbr.gov). 

2.  Riverflow  Issues 

Reclamation  and  the  other 
stakeholders  in  the  Glen  Canyon  Dam 
Adaptive  Management  Program  (AMP) 
are  ciurently  developing  for 
recommendation  to  the  Secretary  an 
experimental  flow  program  for  the 


operations  of  Glen  Canyon  Dam  which 
includes  Beach/Habitat-Building-Flows 
(BHBFs).  BHBFs  are  implemented  over 
the  long-term  by  hydrologic  triggering 
criteria  approved  by  the  Secretary,  and 
are  one  measure  implemented  subject  to 
and  consistent  with  existing  law 
designed  to  protect  and  mitigate  adverse 
impacts  to  and  improve  the  values  for 
which  Grand  Canyon  National  Park  and 
Glen  Canyon  National  Recreation  Area 
were  estabhshed.  This  experimental 
flow  program  wiU  consider  both  the 
potential  for  reduced  frequency  of 
BHBFs  resulting  from  the  Interim 
Surplus  Guidelines  and  for 
experimental  flows  to  be  conducted 
independent  of  the  hydrologic  triggering 
criteria.  The  design  of  the  experimental 
flow  program  will  include  the  number 
of  flows,  the  duration  and  the 
magnitude  of  experimental  flows.  The 
AKff  shall  forward  their 
recommendation  on  this  matter  for  the 
Secretary's  consideration. 

3.  Aquatic  Resources ' 

Reclamation  will  initiate  a 
temperatiue  monitoring  program  below 
Hoover  Dam  with  state  and  other 
Federal  agencies  to  document 
temperatiue  changes  related  to  basehne 
conditions  and  implementation  of 
interim  surplus  guidelines  and  assess 
their  potential  effects  on  listed  species 
and  the  sport  fishery.  The  existing 
hydrolab  below  Hoover  Dam  will  be 
modified  as  necessary  to  provide  this 
temperature  data. 

4.  Special  Status  Species 

Reclamation  will  implement  the 
following  conservation  measures  for 
Razorback  sucker  in  Lake  Mead  and 
native  fish  in  Lake  Mohave: 

1.  Reclamation  will  continue  to 
provide  funding  and  support  for  the 
ongoing  Lake  Mead  Razorback  Sucker 
study.  The  focus  will  be  on  locating 
populations  of  razorbacks  in  Lake  Mead 
from  the  lower  Grand  Canyon 
(Separation  Canyon)  area  downstream  to 
Hoover  Dam,  dociunenting  use  and 
availability  of  spawning  areas  at  various 
water  elevations,  clarifying  substrate 
requirements,  monitoring  potential 
nursery  areas,  continuing  ageing  studies 
and  confirming  recruitment  events  that 
may  be  tied  to  physical  conditions  in 
the  lake.  The  expanded  program  will  be 
developed  within  9  months  of  signing 
the  BO  and  implemented  by  January 
2002.  Initial  studies  will  extend  for  5 
years,  followed  by  a  review  and 
determination  of  the  scope  of  studies  for 
the  remaining  10  years  of  the  Interim 
Surplus  Guidelines  (ISG).  Reclamation 
will  use  the  bathymetric  surveys,  to  be 
conducted  in  fiscal  year  2001,  to  gather 
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data  in  the  areas  of  the  identified 
spawning  habitat,  if  not  already 
available; 

2.  Reclamation  will  to  the  maximum 
extent  practicable  provide  rising  spring 
(February  through  April)  water  surface 
elevations  of  5-10  feet  on  Lake  Mead,  to 
the  extent  hydrologic  conditions  allow. 
Hydrologic  studies  indicate  that  such 
conditions  could  occiir  once  in  6  years, 
although  no  guarantee  of  frequency  can 
be  made.  This  operation  plan  will  be 
pursued  through  BHBFs  and/or 
equalization  and  achieved  through  the 
Adaptive  Management  Program  and 
Annual  Operating  Flan  processes,  as 
needed  for  spawning  razorback  suckers; 

3.  Reclamation  will  continue  existing 
operations  in  Lake  Mohave  that  benefit 
native  fish  during  the  1 5-year  effective 
period  of  these  Guidelines  and  will 
explore  additional  ways  to  provide 
benefits  to  native  fish;  and, 

4.  Reclamation  will  monitor  water 
levels  of  Lake  Mead  from  February 
through  April  of  each  year  during  the  15 
years  these  Guidelines  are  in  place. 
Should  water  levels  reach  1160  feet 
because  of  the  implementation  of  these 
Guidelines,  Reclamation  will  implement 
a  program  to  collect  and  rear  larval 
razorbacks  in  Lake  Mead  the  spawning 
season  following  this  determination.  If 
larvae  cannot  be  captured  from  Lake 
Mead,  wild  larvae  will  be  collected  from 
Lake  Mohave. 

The  implementation  of  these 
GuideUnes  is  not  likely  to  produce  a 
condition  resulting  in  a  minimiun 
February  through  April  Lake  Mead 
elevation  at  or  below  1 1 30  feet  for  more 
than  2  consecutive  years  during  which 
surplus  is  being  declared.  Therefore, 
this  condition  has  not  been  evaluated  as 
an  effect  of  the  proposed  action. 

5.  Recreation 

Reclamation  is  initiating  a 
bathymetric  survey  of  Lake  Mead  in 
fiscal  year  2001  and  will  coordinate 
with  the  Lake  Mead  National  Recreation 
Area  to  identify  critical  recreation 
facihty  elevations  and  navigational 
hazards  that  would  be  present  imder 
various  reservoir  surface  elevations. 

Reclamation  will  continue  to  monitor 
river  operations,  reservoir  levels  and 
water  supply  and  make  this  information 
available  to  the  CRMWG,  agencies  and 
the  public.  This  operational  information 
will  provide  the  Lake  Mead  National 
Recreation  Area  and  the  Glen  Canyon 
National  Recreation  Area  with 
probabilities  for  future  reservoir 
elevations  to  aid  in  management  of 
navigational  aids,  recreation  facilities, 
other  resources  and  fiscal  planning. 

Reclamation  will  continue  its 
consultation  and  coordination  with  the 


Glen  Canyon  National  Recreation  Area 
and  the  Navajo  Nation  on  the 
development  of  Antelope  Point  as  a 
resort  destination. 

6.  Cultural  Resources 

Reclamation  shall  continue  to  consiilt 
and  coordinate  with  the  State  Historic 
Preservation  Officer,  the  Advisory 
Council  on  Historic  Preservation 
(Council),  Glen  Canyon  I^ational 
Recreation  Area,  Lake  Mead  National 
Recreation  Area,  Tribes  and  interested 
parties  with  regard  to  the  potential 
effects  of  implementation  of  the 
Preferred  Alternative  as  required  by 
sections  106  and  110  of  the  National 
Historic  Preservation  Act  following  the 
Council's  recommended  approach  for 
consultation  for  the  Protection  of 
Historic  Properties  foimd  at  36  CFR  800. 

7.  Transboundary  Impacts 

A  November  14,  2000,  meeting  of  the 
International  Boimdary  and  Water 
Commission  and  Technical  Advisors 
from  the  U.S.  Bureau  of  Reclamation 
and  Mexico's  National  Water 
Commission  was  held.  At  this  meeting, 
Mexico  expressed  concern  that  a 
reduction  of  historic  flows  arriving  in 
Mexico  could  impact:  Mexico's  use  of 
those  waters  for  recharge  of  groimd 
waters;  Mexico's  use  of  those  waters  for 
leaching  of  soils  to  combat  salinity; 
Mexico's  use  of  those  waters  to  dilute 
saline  flows  in  the  land  boundary 
delivery  point;  endangered  species  that 
depend  on  use  of  those  waters  in 
Mexico;  riparian  habitat  that  depends 
on  those  waters  in  Mexico;  and, 
fisheries  in  the  upper  Gulf  of  California. 
Though  it  is  the  position  of  the  United 
States  through  the  United  States 
International  Boundary  and  Water 
Commission  that  the  United  States  does 
not  mitigate  for  impacts  in  a  foreign 
country,  the  United  States  is  committed 
to  participate  with  Mexico  through  the 
IBWC  Technical  Work  Groups  to 
develop  cooperative  projects  beneficial 
to  both  countries  concerning  the  issues 
expressed  by  Mexico.  Significantly, 
IBWC  Minute  No.  306  (which  was 
adopted  by  the  IBWC's  United  States 
and  Mexico  sections  on  December  12, 
2000),  outlines  a  process  that  may  lead 
to  specific  delta  restoration  measures. 

XI.  Implementing  The  Decision 

1 .  Allocation  of  Colorado  River  Water — 
Basic  Apportionment 

Article  11(B)(6)  of  the  Decree 
authorizes  the  Secretary  to  release  a 
lower  division  state's  apportioned  but 
imused  water  for  consimiptive  use  in 
another  lower  division  state,  but 
provides  that  no  rights  to  the  recurrent 


use  of  such  apportioned  water  shall 
accrue  to  any  state  by  reason  of  its 
previous  use.  The  Decree  leaves  it  to  the 
Secretary  to  determine  how  any  sudi 
unused  apportionment  shall  be 
allocated,  and  to  make  such 
determinations  either  annually,  or  for  a 
more  extended  period,  though  in  neither 
situation  can  the  Secretary's  policy 
create  a  right  in  any  state  to  the  future 
use  of  such  unused  apportionment.  In 
the  course  of  establishing  Interim 
Surplus  Guidelines  for  the  lower 
division  states,  the  Secretary  has 
determined  that  in  order  to  make  an 
accurate  assessment  of  the  amount  of 
water  available  and  reasonably  needed 
to  meet  annual  consumptive  use  in  the 
lower  division  states,  it  is  desirable  to 
know  in  advance  to  which  users,  and  for 
which  uses,  any  unused  apportionment 
will  be  made  available.  The  Secretary  is 
therefore  including  within  the  Interim 
Surplus  Guidelines  a  statement  of  his 
intended  method  of  distributing  unused 
apportionment  that  may  be  available 
during  the  Interim  period. 

2.  Forbearance  and  Reparation 
Arrangements 

It  is  expected  that  Lower  Division 
States  and  individual  contractors  for 
Colorado  River  water  will  adopt 
arrangements  that  will  affect  utilization 
of  Colorado  River  water  diuing  the 
effective  period  of  these  guidelines.  It  is 
expected  that  water  orders  from 
Colorado  River  contractors  will  be 
submitted  to  reflect  these  forbearance 
and  reparation  arrangements  by  Lower 
Division  states  and  individual 
contractors.  The  forbearance 
arrangements  are  expected  to  address 
California's  Colorado  River  water 
demands  while  the  anticipated 
reductions  in  California's  Colorado 
River  water  use  are  implemented.  The 
reparation  arrangements  are  expected  to 
address  the  circiunstance  where 
California  contractors  would  limit  their 
use  of  Colorado  River  water  to  mitigate 
the  impacts  of  any  declared  shortage 
conditions  on  other  Lower  Division 
states.  The  reparation  arrangements  are 
also  expected  to  address  the 
circumstance  where  the  anticipated 
reductions  do  not  in  fact  occur  and 
would  require  California  contractors  to 
limit  their  use  of  Colorado  River  water 
in  order  to  repay  the  Colorado  River 
system  for  previously  stored  water. 

It  is  anticipated  that  MWD  will  enter 
into  forbearance  and  reparation 
agreements  with  the  State  of  Arizona 
and  with  the  Southern  Nevada  Water 
Authority,  which  are  necessary  to 
provide  for  forbearance  of  water  under 
Article  11(B)(6)  of  the  Decree.  The 
Secretary  may  also,  as  appropriate,  be  a 
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party  to  those  portions  of  the 
agreements  concerning  the  diocation  of 
forbearance  of  water  under  Article 
11(B)(6)  of  the  Decree.  It  is  anticipated 
that  these  agreements  will  be  completed 
no  later  than  December  31,  2001.  In  the 
event  that  the  forbearance  and 
reparation  agreements  are  not 
completed  by  December  31,  2002, 
apportionment  for  use  of  surplus  water 
shall  be  made  according  to  the 
percentages  provided  in  Article  n(B)(2) 
of  the  Decree  (without  prejudice  to  the 
Secretary's  authority  imder  Article 
n(B)(6)  of  the  Decree)  until  such  time  as 
the  agreements  are  completed,  or  until 
December  31,  2015,  whichever  is  earlier. 

The  Secretary  will  deliver  Colorado 
River  water  to  contractors  in  a  manner 
consistent  with  these  arrangements, 
provided,  however,  that  any  such 
arrangements  are  consistent  with  the 
BCPA,  the  Decree  and  do  not  infringe  on 
the  rights  of  third  parties.  Surplus  water 
will  only  be  delivered  to  entities  with 
contracts  for  surplus  water. 

3.  Definitions 

For  purposes  of  these  guidelines,  the 
following  definitions  apply: 

a.  Domestic  use  shall  have  the 
meaning  defined  in  the  Compact. 

b.  Off-stream  Banking  shall  mean  the 
diversion  of  Colorado  River  water  to 
undergroimd  storage  facilities  for  use  in 
subsequent  years  from  the  bcility  used 
by  a  contractor  diverting  such  water. 

c.  Direct  Delivery  Domestic  Use  shall 
mean  direct  delivery  of  water  to 
domestic  end  usws  or  other  municipal 
and  industrial  water  providers  within 
the  contractor's  area  of  normal  service, 
including  incidental  regulation  of 
Colorado  River  water  supplies  within 
the  year  of  operation  but  not  including 
Off-stream  Banking. 

d.  Direct  Delivery  Domestic  Use  for 
The  Metropolitan  Water  District  of 
Southern  California  (MWD)  shall 
include  deUvery  of  water  to  end  users 
within  its  area  of  normal  service, 
incidental  regulation  of  Colorado  River 
water  supplies  within  the  year  of 
operation,  and  Off-stream  Banking  only 
with  water  delivered  through  the 
Colorado  River  Aqueduct. 

4.  Relationship  With  Existing  Law 

These  Guidelines  are  not  intended  to, 
and  do  not: 

a.  Guarantee  or  assure  any  water  user 
a  firm  supply  for  any  specified  period. 

b.  Change  or  expand  existing 
authorities  under  applicable  federal  law, 
except  as  specifically  provided  herein 
with  respect  to  determinations  of 
surplus  conditions  under  the  Long 
Range  Operating  Criteria  and 
administiation  of  siirplus  water  supplies 


during  the  effective  period  of  these 
Guidelines. 

c.  Address  intrastate  storage  or 
intrastate  distribution  of  water,  except 
as  may  be  specifically  provided  by 
Lower  Division  States  and  individual 
contractors  for  Colorado  River  water 
who  may  adopt  arrangements  that  will 
afiiect  utilization  of  Colorado  River 
water  during  the  effective  period  of 
these  Guidelines. 

d.  Change  the  apportionments  made 
for  use  within  individual  States,  or  in 
any  way  impair  or  impede  the  right  of 
the  Upper  Basin  to  consumptively  use 
water  available  to  that  Basin  under  the 
Colorado  River  Compact. 

e.  Affiact  any  obligation  of  any  Upper 
Division  State  under  the  Colorado  River 
Compact. 

f.  Affect  any  right  of  any  State  or  of 
the  United  States  under  Sec.  14  of  the 
Colorado  River  Storage  Project  Act  of 
1956  (70  Stat.  105);  Sec.  601(c)  of  the 
Colorado  River  Basin  Project  Act  of 
1968  (82  Stat.  885);  the  Cahfomia 
Limitaticm  Act  (Act  of  March  4. 1929; 
Ch.  16,  48th  Sess.);  or  any  other 
provision  of  applicable  federal  law. 

g.  Affect  the  rights  of  any  holder  of 
present  perfected  rights  or  reserved 
rights,  which  rights  shall  be  satisfied 
within  the  apportionment  of  the  State 
within  which  the  use  is  made  in 
accordance  with  the  Decree. 

5.  Interim  Surplus  Guidelines 

These  Guidelines,  which  shall 
implement  and  be  used  for 
determinations  made  pursuant  to 
Article  m(3)(b)  of  the  Criteria  for 
Coordinated  Long-Range  Operation  of 
the  Colorado  River  Reservoirs  Pursuant 
to  the  Colorado  River  Basin  Project  Act 
of  September  30,  1968  (LROC)  during 
the  period  identified  in  Section  4(A)  are 
hereby  adopted: 

Section  1.  Allocation  of  Uniued  Basic 
Apportionment  Water  Under  Article 
n(BM6) 

A.  Introduction 

Article  11(B)(6)  of  the  Decree  allows 
the  Secretary  to  allocate  water  that  is 
apportioned  to  one  Lower  Division 
State,  but  is  for  any  reason  imused  in 
that  State,  to  another  Lower  Division 
State.  This  determination  is  made  for 
one  year  only  and  no  rights  to  recurrent 
use  of  the  water  accrue  to  the  state  that 
receives  the  allocated  water. 
Historically,  this  provision  of  the  Decree 
has  been  used  to  allocate  Arizona's  and 
Nevada's  apportioned  but  unused  water 
to  California. 

Water  use  projections  made  for  the 
analysis  of  these  interim  Guidelines 
indicate  that  neither  California  nor 


Nevada  is  likely  to  have  significant 
volumes  of  apportioned  but  unused 
water  during  the  effective  period  of 
these  Guidelines.  Depending  upon  the 
requirements  of  the  Arizona  Water 
Banking  Authority  (AWBA)  for 
intrastate  and  interstate  Off-Stream 
Banking,  Arizona  may  have  significant 
amoimts  of  apportioi^  but  unused 
water. 

B.  Application  to  Unused  Basic 
Apportionment 

Before  making  a  determination  of  a 
siirplus  condition  under  these 
Guidelines,  the  Secretary  will  determine 
the  quantity  of  apportioned  but  imused 
water  fit>m  the  basic  apportionments 
imder  Article  11(B)(6),  and  will  allocate 
such  water  in  the  following  order  of 
priority: 

1.  Meet  the  Direct  Delivery  Domestic 
Use  requirements  of  MWD  and  Southern 
Nevada  Water  Authority  (SNWA), 
allocated  as  agreed  by  said  agencies; 

2.  Meet  the  needs  for  Off-stream 
Banking  activities  in  California  by  MWD 
and  in  Nevada  by  SNWA,  allocated  as 
agreed  by  said  agencies:  and 

3.  Meet  the  other  needs  for  water  in 
California  in  accordance  with  the 
Cahfomia  Seven-Party  Agreement  as 
supplemented  by  the  Quantification 
Settiement  Agreement. 

Section  2.  Determination  of  Lake  Mead 
Operation  During  the  Interim  Period 

A.  Normal  and  Shortage  Conditions 

1.  Lake  Mead  at  or  below  elevation 
1125  ft. 

In  years  when  available  Lake  Mead 
storage  is  projected  to  be  at  or  below 
elevation  1125  ft.  on  January  1,  the 
Secretary  shall  determine  a  Normal  or 
Shortage  year. 

B.  Surplus  Conditions 

1.  Partial  Domestic  Surplus  (Lake 
Mead  between  elevation  1125  ft.  and 
1145  ft.) 

In  years  when  Lake  Mead  storage  is 
projected  to  be  between  elevation  1125 
ft.  and  elevation  1145  ft.  on  January  1, 
the  Secretary  shall  determine  a  Partial 
Domestic  Surplus.  The  amount  of  such 
Surplus  shall  equal: 

a.  For  Direct  Delivery  Domestic  Use 
by  MWD,  1.212  maf  reduced  by:  (1)  the 
amoimt  of  basic  apportionment 
available  to  MWD  and  (2)  the  amount  of 
its  domestic  demand  which  MWD 
ofkets  in  such  year  by  offstream 
groundwater  withdrawals  or  other 
options.  The  amoimt  offset  under  (2) 
shall  not  be  less  than  400,000  af  in  2002 
and  will  be  reduced  by  20,000  af/yr  over 
the  Interim  Period  so  as  to  equal 
100,000  af  in  2016. 
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b.  For  use  by  SNWA,  one  half  of  the 
Direct  DeUvery  Domestic  Use  within  the 
SNWA  service  area  in  excess  of  the 
State  of  Nevada's  basic  apportionment. 

c.  For  Arizona,  one  half  of  the  Direct 
Delivery  Domestic  Use  in  excess  of  the 
State  of  Arizona's  basic  apportioiunent. 

2.  Full  Domestic  Surplus  (Lake  Mead 
above  Elevation  1145  ft.  and  below  70R 
Sjtrategy) 

In  years  when  Lake  Mead  content  is 
projected  to  be  above  elevation  1145  ft., 
but  less  than  the  amount  which  would 
initiate  a  Surplus  under  B.3.  70R 
Strategy  or  B.4.  Flood  Control  Surplus 
hereof  on  January  1 ,  the  Secretary  shall 
determine  a  Full  Domestic  Surplus.  The 
amount  of  such  Surplus  shall  equal: 

a.  For  Direct  Delivery  Domestic  Use 
by  MWD,  1.250  maf  reduced  by  the 
amount  of  basic  apportioiunent 
available  to  MWD. 

b.  For  use  by  SNWA,  the  Direct 
Delivery  Domestic  Use  within  the 
SNWA  service  area  in  excess  of  the 
State  of  Nevada's  basic  apportionment. 

c.  For  use  in  Arizona,  the  Direct 
Delivery  Domestic  Use  in  excess  of 
Arizona's  basic  apportionment. 

j  3.  Quantified  Surplus  (70R  Strategy) 

J  In  years  when  the  Secretary 
determines  that  water  should  be 
released  for  beneficial  consumptive  use 
to  reduce  the  risk  of  potentid  reservoir 
spills  based  on  the  70R  Strategy  the 
Siscretary  shall  determine  and  allocate  a 
Quantified  Surplus  sequentially  as 
follows: 

a.  Establish  the  volume  of  the 
Quantified  Surplus. 

b.  Allocate  and  distribute  the 
Quantified  Surplus  50%  to  California, 
46%  to  Arizona  and  4%  to  Nevada, 
subject  to  c.  through  e.  that  follow. 

c.  Distribute  California's  share  first  to 
meet  basic  apportionment  demands  and 
MWD's  Direct  Delivery  Domestic  Use 
and  Off-stream  Banking  demands,  and 
then  to  California  Priorities  6  and  7  and 
other  surplus  contracts.  Distribute 
Nevada's  share  first  to  meet  basic 
apportionment  demands  and  then  to  the 
remaining  Direct  Delivery  Domestic  Use 
and  Off-stream  Banking  demands. 
Distribute  Arizona's  share  to  surplus 
demands  in  Arizona  including  Off- 
stream  Banking  and  interstate  banking 
demands.  Arizona,  California  and 
Nevada  agree  that  Nevada  would  get 
first  priority  for  interstate  banking  in 
Arizona. 

d.  Distribute  any  unused  share  of  the 
Quantified  Surplus  in  accordance  with 
Section  1 ,  Allocation  of  Unused  Basic 
Apportioiunent  Water  Under  Article 
11(B)(6). 

e.  Determine  whether  MWD,  SNWA 
and  Arizona  have  received  the  amount 
of  water  they  would  have  received 


under  Section  2.B.2.,  Full  Domestic 
Surplus  if  a  Quantified  Surplus  had  not 
been  declared.  If  they  have  not,  then 
determine  and  meet  all  demands 
provided  for  in  Section  2.B.2.  Full 
Domestic  Surplus  (a),  (b)  and  (c). 

4.  Flood  Control  Surplus 

In  years  in  which  the  Secretary  makes 
space-building  or  flood  control  releases 
pursuant  to  the  Field  Working 
Agreement,  the  Secretary  shall 
determine  a  Flood  Control  Surplus  for 
the  remainder  of  that  year  or  the 
subsequent  year  as  specified  in  Section 
7.  In  such  years,  releases  will  be  made 
to  satisfy  all  beneficial  uses  within  the 
United  States,  including  unlimited  off- 
stream  banking.  Under  current  practice, 
surplus  declarations  under  the  Treaty 
for  Mexico  are  declared  when  flood 
control  releases  are  made.  Modeling 
assumptions  used  in  the  FEIS  are  based 
on  this  practice.  The  proposed  action  is 
not  intended  to  identify,  or  change  in 
any  manner,  conditions  when  Mexico 
may  schedule  up  to  an  additional  0.2 
maf.  Any  issues  relating  to  the 
implementation  of  the  Treaty,  including 
any  potential  changes  in  approach 
relating  to  surplus  declarations  under 
the  Treaty,  must  be  addressed  in  a 
bilateral  fashion  with  the  Republic  of 
Mexico. 

C.  Allocation  of  Colorado  River  Water 
and  Forbearance  and  Reparation 
Arrangements 

Colorado  River  water  will  continue  to 
be  allocated  for  use  among  the  Lower 
Division  States  in  a  manner  consistent 
with  the  provisions  of  the  Decree.  It  is 
expected  that  Lower  Division  States  and 
individual  contractors  for  Colorado 
River  water  will  adopt  arrangements 
that  will  affect  utilization  of  Colorado 
River  water  during  the  effective  period 
of  these  guidelines.  It  is  expected  that 
water  orders  from  Colorado  River 
contractors  will  be  submitted  to  reflect 
forbearance  and  reparation 
arrangements  by  Lower  Division  states 
and  individual  contractors.  The 
Secretary  will  deliver  Colorado  River 
water  to  contractors  in  a  manner 
consistent  with  these  arrangements, 
provided  that  any  such  arrangements 
are  consistent  with  the  BCPA,  the 
Decree  and  do  not  infringe  on  the  rights 
of  third  parties.  Surplus  water  will  only 
be  delivered  to  entities  with  contracts 
for  surplus  water. 

D.  Shortage 

Two  different  shortage  assumptions, 
including  shortage  guidelines  submitted 
in  the  information  presented  by  the 
Basin  States,  were  modeled  and 
compared  in  the  FEIS.  The  Department 
and  Reclamation  intend  to  develop 


shortage  guidelines,  through  the  5-year 
review  of  the  LROC,  when  appropriate. 
These  Guidelines  are  not  intended  to, 
and  do  not,  change  in  any  manner  from 
current  conditions  the  assumptions  for 
conditions  that  may  create  a 
determination  of  shortage  or  the 
magnitude  of  shortage  that  could  be 
imposed  on  Lower  Basin  diversions. 

Section  3.  Implementation  of 
Guidelines 

During  the  effective  period  of  these 
Guidelines  the  Secretary  shall  utilize 
the  currently  established  process  for 
development  of  the  Annual  Operating 
Plan  for  the  Colorado  River  System 
Reservoirs  (AOP)  and  use  these 
Guidelines  to  make  determinations 
regarding  Normal  and  Surplus 
conditions  for  the  operation  of  Lake 
Mead  and  to  allocate  apportioned  but 
unused  water. 

The  operation  of  the  other  Colorado 
River  System  reservoirs  and 
determinations  associated  with 
development  of  the  AOP  shall  be  in 
accordance  with  the  Colorado  River 
Basin  Project  Act  of  1968,  the 
Guidelines,  and  other  applicable  federal 
law. 

In  order  to  allow  for  better  overall 
water  management  during  the  Interim 
Period,  the  Secretary  shall  undertake  a 
"mid-year  review"  pursuant  to  Section 
1(2)  of  the  LROC,  allowing  for  the 
revision  of  the  current  AOP,  as 
appropriate,  based  on  actual  runoff 
conditions  which  are  greater  than 
projected,  or  demands  which  are  lower 
than  projected.  The  Secretary  shall 
revise  the  determination  for  the  current 
year  only  to  allow  for  additional 
deliveries.  Any  revision  in  the  AOP  may 
occur  only  after  a  re-initiation  of  the 
AOP  consultation  process  as  required  by 
law. 

As  part  of  the  AOP  process  during  the 
effective  period  of  these  Guidelines, 
California  shall  report  to  the  Secretary 
on  its  progress  in  implementing  its 
Cahfomia  Colorado  River  Water  Use 
Plan. 

These  Guidelines  implement  Article 
ni(3)  of  the  LROC  and  may  be  reviewed 
concurrentiy  with  the  LROC  5-year 
review.  The  Secretary  will  base  annual 
determinations  of  surplus  conditions  on 
these  Guidelines,  unless  extraordinary 
circumstances  arise.  Such 
circumstances  could  include  operations 
necessary  for  safety  of  dams  or  other 
emergency  situations,  or  other 
unanticipated  or  unforseen  activities 
arising  from  actual  operating 
experience. 
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Section  4.  Effective  Period  k 
Tennination 

A.  Effective  Period 

These  guidelines  will  be  in  effect  30 
days  from  the  publication  of  the 
Secretary's  Record  of  Decision  (ROD)  in 
the  Federal  Register.  These  Guidelines 
will,  unless  subsequently  modified, 
remain  in  effect  through  December  31, 
2015  (through  preparation  of  the  2016 
AOP). 

B.  Termination  of  Guidelines 

These  Guidelines  shall  terminate  on 
December  31,  2015  (through  preparatibn 
of  the  2016  AOP).  At  the  conclusion  of 
the  effective  period  of  these  Guidehnes, 
the  modeled  operating  criteria  are 
assumed  to  revert  to  the  operating 
criteria  used  to  model  baseline 
conditions  (i.e.,  modeling  assiunptions 
used  in  the  EIS  are  based  upon  a  70R 
strategy  for  the  period  commencing 
January  1,  2016  (for  preparation  of  the 
2017  AOP)). 

At  the  conclusion  of  the  effiective 
period  of  these  Guidelines,  Cahfomia 
shall  have  implemented  sufficient 
measures  to  be  able  to  limit  total  uses 
of  Colorado  River  water  within 
California  to  4.4  maf,  unless  a  surplus 
is  determined  under  the  70R  strategy. 

Section  5.  CalifDmia's  Colorado  River 
Water  Use  Plan  Implementation 
Progress 

A.  Introduction 

The  purpose  of  the  California 
Colorado  River  Water  Use  Plan  is  to 
ensure  that  California  limits  its  use  of 
Colorado  River  water  to  no  more  than 
4.4  maf  in  normal  years  at  the  end  of  the 
fifteen  year  period  for  these  Guidelines, 
unless  a  surplus  is  determined  under 
the  70R  strategy.  The  Secretary  will 
annually  review  the  status  of 
implementation  of  the  California 
Colorado  River  Water  Use  Plan  during 
the  development  of  the  AOP. 

B.  California's  Quantification 
Settlement  Agreement 

h  is  expected  that  the  California 
Colorado  River  contractors  will  execute 
the  Quantification  Settlement 
Agreement  (and  its  related  docimients) 
among  the  Imperial  Irrigation  District 
(UD),  Coachella  Valley  Water  District 
(CVWD).  MWD.  and  the  San  Diego 
County  Water  Authority  by  December 
31,  2001.  In  the  event  that  the  California 
contractors  and  the  Secretary  have  not 
executed  such  agreements  by  December 
31,  2002,  the  interim  surplus 
determinations  under  sections  2(B)(1) 
and  2(B)(2)  of  these  Guidelines  will  be 
suspended  and  will  instead  be  based 
upon  the  70R  Strategy,  for  either  the 


remainder  of  the  period  identified  in 
Section  4(A)  or  until  such  time  as 
California  completes  all  required  actions 
and  complies  with  reductions  in  water 
use  reflected  in  section  5(C)  of  these 
Guidelines,  whichever  occurs  first. 

C.  California's  Colorado  River  Water 
Use  Reductions 

California  will  need  to  reduce  its  need 
for  siuplus  Colorado  River  water 
through  the  period  identified  in  Section 
4(A).  The  California  Agricultiual  (Palo 
Verde  Irrigation  District  (PVID),  Yuma 
Project  Reservation  Division  (YPRD), 
CD,  and  CVWD)  usage  plus  14,500  af  of 
Present  Perfected  Right  (PPR)  use  would 
need  to  be  at  or  below  the  following 
amounts  at  the  end  of  the  calendar  year 
indicated  in  years  of  quantified  surplus 
(for  Decree  accounting  purposes  all 
reductions  must  be  within  25,000  af  of 
the  amounts  stated): 


Benchmark  date 
{calerKiar  yeai) 

BenchmarV 
guantrty  (Cali- 
fornia agricul- 
tural usage  & 
14,500  AF  of 
PPR  Use  in 
maf) 

2003 

3.74 

2006 

2009 „ 

2012 

3.64 
3.53 
3.47 

In  the  event  that  California  has  not 
reduced  its  use  in  amounts  equal  to  the 
above  Benchmark  Quantities,  the 
interim  surpliis  determinations  under 
sections  2(B)(1)  and  2(B)(2)  of  these 
Guidelines  will  be  suspended  and  will 
instead  be  based  upon  the  70R  Strategy, 
for  up  to  the  remainder  of  the  period 
identified  in  section  4(A).  If  however, 
California  meets  the  missed  Benchmark 
Quantity  before  the  next  Benchmark 
Date,  the  interim  surplus  determinations 
under  sections  2(B)(1)  and  2(B)(2)  shall 
be  reinstated  as  the  basis  for  the  surplus 
determinations  under  the  AOP  for  the 
next  following  year(s).  Upon  such 
reinstatement,  California's  reductions 
shall  return  to  the  schedule  identified 
above. 

Section  6.  Authority 

These  Guidelines  are  issued  pursuant 
to  the  authority  vested  in  the  Secretary 
by  federal  law,  including  the  Boulder 
Canyon  Project  Act  of  1928  (28  Stat. 
1057)  (the  "BCPA"),  and  the  Decree 
issued  by  the  U.S.  Supreme  Court  in 
Arizona  v.  California,  376  U.S.  340 
(1964)  (the  "Decree")  and  shall  be  used 
to  implement  Article  III  of  the  Criteria 
for  the  Coordinated  Long-Range 
Operation  of  Colorado  River  Reservoirs 
Pursuant  to  the  Colorado  River  Basin 


Project  Act  of  September  30, 1968  (Pub. 
L.  No.  90-537)  (the  "LROC"). 

Section  7.  Modeling  and  Data 

The  August  24-Month  Study 
projections  for  the  January  1  system 
storage  and  reservoir  water  surface 
elevations,  for  the  following  year,  will 
be  used  to  determine  the  applicability  of 
these  Guidelines. 

In  preparation  of  the  AOP, 
Reclamation  will  utilize  the  24-Month 
Study  and/ or  other  modeling 
methodologies  appropriate  for  the 
determinations  and  findings  necessary 
in  the  AOP.  Reclamation  will  utilize  the 
best  available  data  and  information, 
including  the  National  Weather  Service 
forecasting  to  make  these 
determinations. 
[FR  Doc.  01-2118  Filed  1-24-01;  8:45  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

Pnvestigation  No.  337-TA-447]     - 

C«rtain  Aerospace  Rivats  and 
Products  Containing  Sama;  Notice  of 
Investigation 

AGENCY:  U.S.  International  Trade 

Commission. 

ACTION:  Institution  of  investigation 

pursuant  to  19  U.S.C.  §  1337. 

StiMMARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on 
December  26,  2000,  imder  section  337  of 
the  Tariff  Act  of  1930,  as  amended,  19 
U.S.C.  1337,  on  behalf  of  Allfast 
Fastening  Systems,  Inc.  of  City  of 
Industry,  California.  A  supplement  to 
the  complaint  was  filed  on  January  11, 
2001.  The  complaint  alleges  violations 
of  section  337  in  the  importation  into 
the  United  States,  the  sale  for 
importation,  and  the  sale  within  the 
United  States  after  importation  of 
certain  aerospace  rivets  and  products 
containing  same  by  reason  of 
infringement  of  common  law 
trademarks  'BRFR"  and  "BRFZ," 
dilution  of  the  "BRFR"  and  "BRFZ" 
trademarks,  infringement  of  claims  1-6 
of  U.S.  Letters  Patent  5,580,202,  and 
imfair  competition  by  means  of  false 
designation  of  origin  and  false 
description.  The  complaint  further 
alleges  that  there  exists  in  the  United 
States  an  industry  as  required  by 
subsections  (a)(1)(A)  and  (a)(2)  of 
section  337. 

The  complainant  requests  that  the 
Commission  institute  an  investigation 
and,  after  the  investigation,  issue  a 
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permanent  exclusion  order  and  a 
permanent  cease  and  desist  order. 

ADDRESSES:  The  complaint,  except  for 
any  confidential  information  contained 
therein,  is  available  for  inspection 
diuing  official  business  hoius  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street,  SW. ,  Room 
112,  Washington,  DC  20436,  telephone 
202-205-2000.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-205-1810.  Persons 
with  mobility  impairments  who  will 
need  special  assistance  in  gaining  access 
to  the  Commission  should  contact  the 
Office  of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  S.  Fusco,  Esq.,  Office  of  Unfair 
Import  Investigations,  U.S.  International 
Trade  Commission,  telephone  202-205- 
2571. 

Authority:  The  authority  for  institution  of 
this  investigation  is  contained  in  section  337 
of  the  Tariff  Act  of  1930,  as  amended,  and 
in  section  210.10  of  the  Commission's  Rules 
of  Practice  and  Procedure,  19  CFR  210.10 
(2000). 

Scope  of  Investigation:  Having 
considered  the  complciint,  the  U.S. 
International  Trade  Commission,  on 
January  18,  2001,  Ordered  That— 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  an  investigation  be  instituted 
to  determine: 

(a)  whether  there  is  a  violation  of 
subsection  (a)(1)(A)  of  section  337  in  the 
importation  into  the  United  States,  the 
sale  for  importation,  or  the  sale  within 
the  United  States  after  importation  of 
certain  aerospace  rivets  or  products 
containing  same  by  reason  of 
infringement  of  common  law 
trademarks  "BRFR"  or  "BRFZ,"  dilution 
of  the  "BRFR"  or  "BRFZ"  trademarks, 
or  imfair  competition  by  means  of  false 
designation  of  origin  or  false 
description,  the  threat  or  effect  of  which 
is  to  destroy  or  substantially  injure  an 
industry  in  the  United  States;  or 

(b)  whether  there  is  a  violation  of 
subsection  (a)(1)(B)  of  section  337  in  the 
importation  into  the  United  States,  the 
sale  for  importation,  or  the  sale  within 
the  United  States  after  importation  of 
certain  aerospace  rivets  or  products 
containing  same  by  reason  of 
infringement  of  claims  1-6  of  U.S. 
Letters  Patent  5,580,202,  and  whether 
there  exists  an  industry  in  the  United 


States  as  required  by  subsection  (a)(2)  of 
section  337. 

(2)  For  the  purpose  of  the 
investigation  so  instituted,  the  following 
are  hereby  named  as  parties  upon  which 
this  notice  of  investigation  shall  be 
served: 

(a)  The  complainant  is:  All&st 
Fastening  Systems,  Inc.,  15200  Don 
Julian  Road,  City  of  Industry,  California 
91745; 

(b)  The  respondent  is  the  following 
company  alleged  to  be  in  violation  of 
section  337,  and  is  the  party  upon 
which  the  complaint  is  to  be  served: 
Ateliers  De  La  Haute  Garonne  ets  Auriol 
et  Cie.,  S.A.,  Z.I.  Flourens,  B.P.  3.  F- 
31131,  Balma-Toulouse,  France; 

(c)  'Thomas  S.  Fusco,  Esq.,  Office  of 
Unfair  Import  Investigations,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW.,  Room  401-O,  Washington, 
DC  20436,  who  shall  be  the  Commission 
investigative  attorney,  party  to  this 
investigation;  and 

(3)  For  the  investigation  so  instituted, 
the  Honorable  Sidney  Harris  is 
■designated  as  the  presiding 
administrative  law  judge. 

A  response  to  the  complaint  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondent  in 
accordance  with  section  210.13  of  the 
Commission's  Rules  of  Practice  and 
Procediue,  19  CFR  210.13.  Pursuant  to 
19  CFR  201.16(d)  and  210.13(a),  such 
response  will  be  considered  by  the 
Conunission  if  received  no  later  than  20 
days  after  the  date  of  service  by  the 
Commission  of  the  complaint  and  notice 
of  investigation.  Extensions  of  time  for 
submitting  a  response  to  the  complaint 
will  not  be  granted  unless  good  cause 
therefor  is  shown. 

Failure  of  the  respondent  to  file  a 
timely  response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Commission,  without  further  notice  to 
the  respondent,  to  find  the  facts  to  be  as 
alleged  in  the  complaint  and  this  notice 
and  to  enter  both  an  initial 
determination  and  a  final  determination 
containing  such  findings,  and  may 
result  in  the  issuance  of  a  limited 
exclusion  order  or  a  cease  and  desist 
order  or  both  directed  against  such 
respondent. 

Issued:  January  19.  2001. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 

Secretary.  . 

[FR  Doc.  01-2212  Filed  1-24-01;  8:45  am] 

BIUJNG  COOE  7020-02-U 


INTERNATIONAL  TRADE 
COMMISSION 

[inv.  No.  337-TA-446] 

Certain  Ink  Jet  Print  Cartridges  and 
Components  Thereof;  Notice  of 
Investigation 

AGENCY:  U.S.  International  Trade 

Commission. 

ACTION:  Institution  of  investigation 

pursuant  to  19  U.S.C.  §  1337. 

SUMMARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on 
December  22,  2000,  under  section  337  of 
the  Tariff  Act  of  1930,  as  amended,  19 
U.S.C.  1337,  onbehalf  of  Hewlett- 
Packard  of  Palo  Alto,  California.  An 
amendment  to  the  Complaint  was  filed 
on  January  17,  2001.  The  Complaint,  as 
amended,  alleges  violations  of  section 
337  in  the  importation  into  the  United 
States,  the  sale  for  importation,  and  the 
sale  within  the  United  States  after 
importation  of  certain  ink  jet  print 
cartridges  and  components  thereof  by 
reason  of  infringement  of  claims  1,  2 
and  3  of  U.S.  Letters  Patent  4,827,294; 
claims  4  and  5  of  U.S.  Letters  Patent 
4,635,073;  claims  2  and  3  of  U.S.  Letters 
Patent  4,680,859;  claim  4  of  U.S.  letters 
Patent  4,872,027;  claims  1-4  and  12  of 
U.S.  Letters  Patent  4,992,802;  and 
claims  8,  9,  12,  13, 14, 18,  19  and  20  of 
U.S.  Letters  Patent  5,409,134.  The 
complaint  further  alleges  that  there 
exists  an  industry  in  the  United  States 
as  required  by  subsection  (a)(2)  of 
section  337. 

The  complainant  requests  that  the 
Commission  institute  an  investigation 
and,  after  a  hearing,  issue  a  permanent 
exclusion  order  and  permanent  cease 
and  desist  orders. 

ADDRESSES:  The  complaint,  except  for 
any  confidential  information  contained 
therein,  is  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street,  SW.,  Room 
112,  Washington,  DC  20436,  telephone 
202-205-2000.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-205-1810.  Persons 
with  mobility  impairments  who  will 
need  special  assistance  in  gaining  access 
to  the  Commission  should  contact  the 
Office  of  the  Secretary  at  202-205-2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  B.  Coughlan,  Esq.,  Office  of 
Unfair  Import  Investigations,  U.S. 
International  Trade  Commission, 
telephone  202-205-2575.  General 
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information  concerning  the  Commission 
may  also  be  obtained  by  accessing  its 
internet  server  {http://www.usitc.gov). 

Authority:  The  authority  for  institution  of 
this  investigation  is  contained  in  section  337 
of  the  Tariff  Act  of  1930,  as  amended,  and 
in  section  210.10  of  the  Commission's  Rules 
of  Practice  and  Procedure,  19  CFR  210.10 
(2000). 

Scope  of  Investigation:  Having 
considered  the  complaint,  the  U.S. 
International  Trade  Commission,  on 
January  18,  2000,  Ordered  That 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  an  investigation  be  instituted 
to  determine  whether  there  is  a 
violation  of  subsection  (a)(1)(B)  of 
section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
or  the  sale  within  the  United  States  after 
importation  of  certain  ink  jet  print 
cartridges  and  components  thereof  by 
reason  of  infringement  of  claims  1,  2  or 
3  of  U.S.  Letters  Patent  4,827,294; 
claims  4  or  5  of  U.S.  Letters  Patent 
4,635,073;  claims  2  or  3  of  U.S.  Letters 
Patent  4,680,859;  claim  4  of  U.S.  Letters 
Patent  4,872,027;  claims  1,  2,  3,  4  or  12 
of  U.S.  Letters  Patent  4.992,802;  or 
claims  8,  9, 12,  13, 14,  18,  19  or  20  of 
U.S.  Letters  Patent  5.409,134;  and 
whether  there  exists  an  industry  in  the 
United  States  as  required  by  subsection 
(a)(2)  of  section  337. 

(2)  For  the  purpose  of  the 
investigation  so  instituted,  the  following 
are  hereby  named  as  parties  upon  which 
this  notice  of  investigation  shall  be 
served: 

(a)  The  complainant  is:  Hewlett- 
Packard  Company,  3000  Hanover  Street, 
Palo  Alto,  California  94304. 

(b)  The  respondents  are  the  following 
companies  alleged  to  be  in  violation  of 
section  337,  and  are  the  parties  upon 
which  the  complaint  is  to  be  served: 
Microjet  Technology  Co.,  Ltd.,  No.  29 

Tzu  Chiang  Street,  Tu-Cheng  Taipei, 

Hsien,  Taiwan  236. 
Printer  Essentials.com,  Inc.,  895  East 

Patriot  Blvd.,  Suite  109,  Reno,  Nevada 

89511. 
Price-Less  Inkjet  Cartridge  Company, 

Omni  Executive  Center  #33,  4055 

Tamiami  Trail,  Port  Charlotte,  Florida 

33952. 
Cartridge  Hut  and  Paperwork  Plus, 

29696  Via  Naravilla,  Sun  City, 

California  92586. 
ABCCo.net,  Inc.,  3890  Tamiami  Trail, 

Port  Charlotte,  Florida  33952. 

(c)  James  B.  Coughlan,  Esq.,  OfBce  of 
Unfair  Import  Investigations,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW.,  Room  401-L,  Washington, 
DC  20436,  who  shall  be  the  Conmiission 
investigative  attorney,  party  to  this 
investigation;  and 


(3)  For  the  investigation  so  instituted, 
the  Honorable  Paul  J.  Luckem  is 
designated  as  the  presiding 
administrative  law  judge. 

Responses  to  the  complaint  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondents  in 
accordance  with  section  210.13  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  19  C.F.R.  210.13.  Pursuant  to 
19  C.F.R.  201.16(d)  and  210.13(a)  of  the 
Commission's  Rules,  such  responses 
will  be  considered  by  the  Conmiission 
if  received  not  later  than  20  days  after 
the  date  of  service  by  the  Commission 
of  the  complaint  and  the  notice  of 
investigation.  Extensions  of  time  for 
submitting  responses  to  the  complaint 
will  not  be  granted  unless  good  cause 
therefor  is  shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Commission,  without  further  notice  to 
the  respondent,  to  find  the  facts  to  be  as 
alleged  in  the  complaint  and  this  notice 
and  to  enter  both  an  initial 
determination  and  a  final  determination 
containing  such  findings,  and  may 
result  in  the  issuance  of  a  limited 
exclusion  order  or  a  cease  and  desist 
order  or  both  directed  against  such 
respondent. 

Issued:  January  19.  2001. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  01-2211  Filed  1-24-01;  8:45  am] 

BtLLMGCOM  TOaO-OO-U 


JUDICIAL  CONFERENCE  OF  THE 
UNITED  STATES 

HMrings  of  the  Judicial  Conferanca 
Advlaory  Committaaa  on  Rulaa  of 
Appellate,  CMI,  and  Criminal 
Procedure 

agency:  Judicial  Conference  of  the 

United  States  Advisory  Committees  on 

Rules  of  Aj^pellate,  Civil,  and  Criminal 

Procediu^. 

ACTKM:  Notice  of  cancellation  and 

change  of  date  of  open  hearings. 

SUMMARY:  The  following  public  hearings 
have  been  canceled: 

•  Appellate  Rules  in  San  Francisco, 
California,  on  January  29.  2001; 

•  Civil  Rules  in  San  Francisco, 
California,  on  January  29,  2001;  and 

•  Criminal  Rules  in  New  Orleans, 
Louisiana,  on  January  24,  2001;  and  in 


San  Francisco,  California,  on  January 
29, 2001. 

The  following  public  hearing  has  a 
change  of  date: 

•  Criminal  Rules  in  Washington,  D.C., 
fi-om  February  12,  2001  to  April  25, 
2001. 

(Original  notice  of  hearings  appeared  in  the 
Federal  Register  of  September  13,  2000.) 

Notice  of  Cancellation  and  Change  of 
Date  of  Hearings 

FOR  FURTHER  INFORMATION  CONTACT:  John 
K.  Rabiej,  Chief,  Rules  Committee 
Support  Office,  Administrative  Office  of 
the  United  States  Courts,  Washington, 
DC.  20544,  telephone  (202)  502-1820. 

Dated:  January  19.  2001. 
John  K.  Rabiej, 

Chief,  Rules  Committee  Support  Office. 
[FR  Doc.  01-2216  Filed  1-24-^)1;  8:45  am] 

BHJJNQ  COOe  2210-49-M 


DEPARTMENT  OF  JUSTICE 

Nationai  Drug  Inteliigance  Canter; 
Agency  information  Collection 
Acth^ltiea;  Propoaad  Collection; 
Commanta  Requeated. 

action:  Notice  of  Information  Collection 
Under  Review;  New  Collection; 
National  Drug  Threat  Survey. 

The  Department  of  Justice,  National 
Drug  Intelligence  Center  (NDIC)  submits 
the  following  information  collection 
request  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  clearance 
in  accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  purpose  of 
this  notice  is  to  allow  60  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  March  26, 
2001 .  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address,  one  or  more 
of  the  following  four  points: 

1.  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

2.  Evaluate  the  acciu^cy  of  the 
agencies'  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

3.  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

4.  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
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are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

1.  Type  of  Information  Collection: 
New  Collection. 

2.  Title  of  the  Form/Collection: 
National  Drug  Threat  Siuvey. 

3.  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  #A-34.  National  Drug 
Intelligence  Center.  U.S.  Department  of 
Justice. 

4.  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  State  and  local  law 
enforcement  agencies.  This  survey  is  a 
critical  component  of  the  National  Drug 
Threat  Assessment.  It  provides  direct 
access  to  detailed  drug  offense  data  from 
state  and  local  law  enforcement 
agencies. 

5.  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  2,500  responses  at  3  hours  per 
response. 

6.  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  7,500  annual  burden  hours. 

If  you  have  comments,  suggestions,  or 
need  a  copy  of  the  proposed  information 
collection  instrument  with  instructions, 
or  additional  information,  please 
contact  Manuel  A.  Rodriguez  at  (814) 
532-4601,  General  Counsel,  National    . 
Drug  Intelligence  Center,  319 
Washington  Street,  5th  Floor, 
Johnstown,  PA  15901-1622. 
Additionally,  comments  and/or 
suggestions  regarding  the  item(s) 
contained  in  this  notice,  especially 
regarding  the  estimated  public  burden 
and  associated  response  time  may  also 
be  director  Mr.  Manuel  A.  Rodriguez. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs, 
Department  Clearance  Officer,  United 
States  Department  of  Justice, 
Information  Management  and  Security 
Staff,  Justice  Management  Division, 
Suite  1220.  National  Place  Building. 
1331  Pennsylvania  Avenue,  NW., 
Washington,  DC  20530. 

Dated:  )anuary  22.  2001. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  Department  of 
Justice. 

[FR  Doc.  01-2301  Filed  1-24-01;  8:45  am] 
BILUNG  COOE  4410-OC-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Agency  Information  Collection 
Activities;  Comment  Request 

ACTION:  Notice  of  information  collection 
under  review;  Reinstatement  with 
changes  of  a  previously  approved 
collection  for  which  approval  has 
expired:  Survey  of  inmates  in  local  jails 
pretest. 

The  Department  of  Justice,  Office  of 
Justice  Programs,  has  submitted  the 
following  information  collection  request 
for  review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995.  Office  of  Management  and  Budget 
approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  collection  was  previously 
published  in  the  Federal  Register  on 
October  19,  2000,  volume  65,  page 
62750.  allowing  for  a  60-day  pubUc 
comment  period. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments,  until  February  26,  2001.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points; 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  collection 
of  information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submissions  of  responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  information  collection: 
Reinstatement  with  changes  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

(2)  The  title  of  the  Form/Collection: 
The  Smvey  of  Inmates  in  Local  Jails 
Pretest. 


(3)  The  agency  form  number  and  the 
applicable  component  of  the 
Department  sponsoring  the  collection: 
Forms:  SII-43(X)  CAPI  instilment;  and 
SIJ-50(X)  Sampling  Questionnaire. 
Collections  Statistics,  Bureau  of  Justice 
Statistics,  Office  of  Justice  Programs. 
United  States  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
to  respond,  as  well  as  a  brief  abstract: 
Primary:  Individuals  and  households. 
Others:  State  and  local  governments. 
The  pretest  will  include  an  estimated 
100  personal  interviews  with  inmates 
held  in  local  facilities.  The  pretest  will 
approximate  the  national  survey 
including  a  full  scale  implementation  of 
the  CAPI  questionnaire,  automated  data 
control  systems,  sample  selection 
instruments,  and  procedures  related  to 
the  National  Survey.  This  is  a  pretest  for 
a  siuvey  that  will  proBle  jail  inmates 
nationwide  to  determine  trends  in 
inmate  composition,  criminal  history,    ' 
drug  abuse,  mental  and  medical  status, 
gim  use  and  crime,  and  to  report  on 
victims  of  crime.  This  pretest  will  allow 
us  to  identify  problems  and  to  make 
improvements  prior  to  the  national 
siuvey  to  ensure  an  accurate  data  set. 
The  data  from  the  national  survey  will 
be  used  by  the  Bureau  of  Justice 
Statistics  in  published  reports  and  the 
U.S.  Congress,  Executive  Office  of  the 
President,  practitioners,  researchers, 
students,  the  media,  and  others 
interested  in  criminal  justice  statistics. 
No  other  collection  series  provides  these 
data. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
needed  for  an  average  respondent  to 
respond:  100  personal  interviews  each 
taking  an  average  of  1  hour  to  respond. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  100  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instruction,  or 
additional  information,  please  contact 
Ms.  Brenda  E.  Dyer,  Deputy  Clearance 
Officer,  United  States  I)epartment  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  1220,  National  Place, 
1331  Pennsylvania  Avenue,  NW., 
Washington,  DC  20530. 

Dated:  January-  18,  2001. 
Brenda  E.  Dyer. 

Department  Deputy  Clearance  Officer, 
Department  of  Justice. 
(FR  Doc.  01-2229  Filed  1-24-01:  8:45  am] 

BHJJNO  COOE  4410-18-M 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[ProhlbitMl  Transaction  Exemption  2001- 
04;  Exemption  Application  No.  D-10538,  et 
al.J 

Grant  of  Individual  Exemptions;  SEI 
Investments  Company  (SEI 
Investments),  SEI  Investments 
Management  Corporation  (SIMC)  and 
SEI  Private  Trust  Company  (STC) 

agency:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Grant  of  Individual  Exemptions. 

SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  £rom  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
simimary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts  and 
representations.  The  appUcations  have 
been  available  for  public  inspection  at 
the  Department  in  Washington,  D.C.  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
apphcants  have  represented  that  they 
have  complied  with  the  requirements  of 
the  notification  to  interested  persons. 
No  public  conunents  and  no  requests  for 
a  hearing,  unless  otherwise  stated,  were 
received  by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31,  1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978,  5  U.S.C.  App.  1  (1996). 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  proposed  to  the  Secretary  of 
Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procediu«s  set  forth  in  29 
CFR  Part  2570,  Subpart  B  (55  PR  32836, 
32847,  August  10, 1990)  and  based  upon 


the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

SEI  Investments  Company  (SEI 
Investments),  SEI  Investments 
Management  Corporation  (SIMC)  and 
Sm  Private  Trust  Company  (STC), 
Located  in  Oaks,  PA 

[Prohibited  Transaction  Exemption  2001-04; 
Exemption  Application  No.  D--105381 

Exemption 

Section  I.  Exemption  for  the  Purchase  of 
Fund  Shares  With  Assets  Transferred  in 
Kind  From  a  Plan  Account 

The  restrictions  of  section  406(a)  and 
section  406(b)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (F)  of 
the  Code,  shall  not  apply,  effective  Jime 
19, 1996,  to  the  purchase  of  shares  of 
one  or  more  open-end  management 
investment  companies  (the  Fimd  or 
Funds)  registered  imder  the  Investment 
Company  Act  of  1940  (the  ICA),  to 
which  SEI  Investments,  SIMC,  STC,  or 
any  of  their  affiliates  (collectively,  SEI) 
serve  as  investment  adviser  and  may 
provide  other  services,  by  an  employee 
benefit  plan  (the  Plan  or  Plans)  whose 
assets  are  held  by  SEI  as  trustee, 
investment  manager,  or  as  a 
discretionary  fiduciary,  in  exchange  for 
seciuities  held  by  the  Plan  in  an  account 
(the  Account)  with  SEI  (the  Piuchase 
Transaction),  provided  the  following 
conditions  are  met: 

(a)  A  fiduciary  (the  Second  Fiduciary) 
who  is  acting  on  behalf  of  each  affected 
Plan  and  who  is  independent  of  and 
unrelated  to  SEI,  as  defined  in 
paragraph  (g)  of  Section  III  below, 
receives  advance  written  notice  of  the 
Purchase  Transaction  and  full  and 
written  information  concerning  the 
Fimds  which  includes  the  following: 

(1)  A  current  prospectus  for  each 
Fund  to  which  the  Plan's  assets  may  be 
transferred; 

(2)  A  statement  describing  the  fees  to 
be  charged  to,  or  paid  by,  the  Plan  and 
the  Fimds  to  SEI,  including  the  natiue 
and  extent  of  any  differential  between 
the  rates  of  the  fees  paid  by  the  Fund 
and  the  rates  of  the  fees  otherwise 
payable  by  the  Plan  to  SEI; 

(3)  A  statement  of  the  reasons  why 
SEI  may  consider  the  Piuchase 
Transaction  to  be  appropriate  for  the 
Plan; 


(4)  A  statement  of  whether  there  are 
any  limitations  on  SEI  with  respect  to 
which  Plan  assets  may  be  invested  in 
the  Fimds; 

(5)  The  identity  of  all  securities  that 
are  deemed  suitable  by  the  Funds'  sub- 
advisers  for  transfer  to  the  Funds; 

(6)  The  identity  of  all  such  securities 
that  will  be  valued  in  accordance  with 
the  procedures  set  forth  in  Rule  17a- 
7(b)(4)  under  the  ICA;  and 

(7)  Upon  such  fiduciary's  request, 
copies  of  the  proposed  and  final 
exemptions  pertaining  to  the  exemptive 
relief  provided  herein  for  Purchase 
Transactions  occurring  after  the  date  of 
the  final  exemption. 

(b)  On  the  basis  of  the  foregoing 
information,  the  Second  Fiduciary  gives 
SEI  prior  written  approval  with  respect 
to— 

(1)  Each  Purchase  Transaction, 
consistent  with  the  responsibilities, 
obligations,  and  duties  imposed  on 
fiduciaries  by  Part  4  of  Title  I  of  the  Act; 

(2)  The  transaction  date  proposed  by 
SEI;  and 

(3)  The  receipt  of  confirmation 
statements,  described  below  in 
paragraph  (g)(1)  and  (g)(2),  by  facsimile 
or  electronic  mail. 

(c)  No  sales  conunissions  or  other  fees 
are  paid  by  the  Plans  in  coimection  with 
a  Purchase  Transaction. 

(d)  All  transferred  assets  are  securities 
for  which  market  quotations  are  readily 
available,  or  cash. 

(e)  The  transferred  assets  consist  of 
assets  transferred  to  the  Plan's  Account 
at  the  direction  of  the  Second  Fiduciary 
and  constitute  all  of  the  assets  held  in 
the  Account  immediately  prior  to  the 
transfer  (other  than  Fund  shares  aheady 
held  in  the  Account).  With  respect  to 
any  Plan  assets  transferred  in-kind  to  an 
Account  which  are  not  suitable  for 
acquisition  by  the  Funds,  such  assets 
are  liquidated  as  soon  as  reasonably 
practicable  and  the  cash  proceeds  are 
invested  directly  in  Fund  shares. 

(f)  With  respect  to  assets  transferred 
in-kind,  each  Plan  receives  shares  of  a 
Fund  which  have  a  total  net  asset  value 
that  is  equal  to  the  value  of  the  assets 
of  the  Plan  exchanged  for  such  shares, 
based  on  the  current  market  value  of 
such  assets  at  the  close  of  the  business 
day  on  which  such  Purchase 
Transaction  occurs,  using  independent 
sources  in  accordance  with  the 
procedures  set  forth  in  Rule  17a-7b 
(Rule  17a-7)  under  the  ICA  and  the 
procedures  established  by  the  Funds 
pursuant  to  Rule  17a-7  for  the  valuation 
of  such  assets.  Such  procedures  must 
require  that  all  securities  for  which  a 
current  market  price  cannot  be  obtained 
by  reference  to  the  last  sale  price  for 
transactions  reported  on  a  recognized 
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securities  exchange  or  NASDAQ  be 
valued  based  on  an  average  of  the 
highest  current  independent  bid  and 
lowest  current  independent  offer,  as  of 
the  close  of  business  on  the  last 
business  day  prior  to  the  Purchase 
Transaction  determined  on  the  basis  of 
reasonable  inquiry  from  at  least  three 
sources  that  are  broker-dealers  or 
pricing  services  independent  of  SEI. 

(g)  SEI  sends  by  regular  mail  or 
personal  delivery  or,  if  applicable,  by 
facsimile  or  electronic  mail  to  the 
Second  Fiduciary  of  each  Plan  that 
engages  in  a  Purchase  Transaction,  the 
following  information: 

(1)  Not  later  than  30  business  days 
after  completion  of  each  Purchase 
Transaction,  a  written  confirmation 
which  contains — 

(A)  The  identity  of  each  of  the  assets 
that  was  valued  for  purposes  of  the 
transaction  in  accordance  with  Rule 
17a-7(b){4)  under  the  ICA; 

(B)  The  current  market  price,  as  of  the 
date  of  the  Purchase  Tnmsaction,  of 
each  of  the  assets  involved  in  the 
Purchase  Transaction;  and 

(C)  The  identity  of  each  pricing 
service  or  market  maker  consulted  in 
determining  the  value  of  such  assets. 

(2)  Not  later  than  90  days  after 
completion  of  each  Purchase 
Transaction,  a  written  confirmation 
which  contains — 

(A)  The  aggregate  dollar  value  of  the 
assets  held  in  the  Account  immediately 
before  the  Purchase  Transaction;  and 

(B)  The  number  of  shares  of  the  Funds 
that  are  held  by  the  Account  following 
the  Purchase  Transaction  (and  the 
related  per  share  net  asset  value  and  the 
aggregate  dollar  value  of  the  shares 
received). 

(h)  With  respect  to  each  of  the  Funds 
in  which  a  Plan  continues  to  hold 
shares  acquired  in  connection  with  a 
Purchase  Transaction,  SEI  provides  the 
Second  Fiduciary  with — 

(1)  A  copy  of  an  updated  prospectus 
of  such  Fund,  at  least  aimually;  and 

(2)  Upon  request  of  the  Second 
Fiduciary,  a  report  or  statement  (which 
may  take  the  form  of  the  most  recent 
financial  report,  the  current  statement  of 
additional  information,  or  some  other 
statement)  containing  a  description  of 
all  fees  paid  by  the  Fund  to  SEI. 

(i)  As  to  each  Plan,  the  combined  total 
of  all  fees  received  by  SEI  for  the 
provision  of  services  to  the  Plan,  and  in 
connection  with  a  Purchase 
lYansaction,  is  not  in  excess  of 
"reasonable  compensation"  within  the 
meaning  of  section  408(b)(2)  of  the  Act. 

(j)  Alldealings  in  connection  with  the 
Purchase  Transaction  between  the  Plan 
and  the  Fund  are  on  a  basis  no  less 
favorable  to  the  Plan  than  dealings 


between  the  Fund  and  other 
shareholders. 

(k)  Between  June  19, 1996  and  the 
date  this  final  exemption  is  granted,  no 
Plan  may  enter  into  more  than  one 
Purchase  Transaction  with  the  Funds. 
However,  subsequent  to  the  granting  of 
this  exemption,  a  Second  Fiduciary  may 
engage  in  more  than  one  Purchase 
Transaction  provided  that  such  Second 
Fiduciary  allocates  additional  securities 
representing  a  different  asset  class  to  a 
Plan  Account. 

(1)  SEI  maintains  for  a  period  of  six 
years,  in  a  manner  that  is  accessible  for 
audit  and  examination,  the  records 
necessary  to  enable  the  persons,  as 
described  in  paragraph  (m)  of  this 
Section  I,  to  determine  wither  the 
conditions  of  this  proposed  exemption 
have  been  met,  except  that — 

(1)  A  prohibited  transaction  will  not 
be  considered  to  have  occurred  if,  due 
to  circumstances  beyond  the  control  of 
SEI,  the  records  are  lost  or  destroyed 
prior  to  the  end  of  the  six  year  period; 
and 

(2)  No  party  in  interest,  other  than 
SEI,  shall  be  subject  to  the  civil  penalty 
that  may  be  assessed  under  section 
502(i)  of  the  Act,  or  to  the  taxes  imposed 
by  section  4975(a)  and  (b)  of  the  Code, 

if  the  records  are  not  maintained,  or  are 
not  available  for  examination  as 
required  by  paragraph  (m)  of  this 
Section  I. 

(m)(l)  Except  as  provided  in 
paragraph  (m)(2)  of  this  Section  11  and 
notwithstanding  any  provisions  of 
subsections  (a)(2)  and  (b)  of  section  504 
of  the  Act.  the  records  referred  to  in 
paragraph  (1)  of  Section  I  above  are 
unconditionally  available  at  their 
customary  location  for  examination 
during  normal  business  hours  by — 

(A)  Any  duly  authorized  employee  or 
representative  of  the  Department,  the 
Internal  Revenue  Service  or  the 
Securities  and  Exchange  Commission; 

(B)  Any  fiduciary  of  each  of  the  Plans 
who  has  authority  to  acquire  or  dispose 
of  shares  of  any  of  the  Funds  owned  by 
such  a  Plan,  or  any  duly  authorized 
employee  or  representative  of  such 
fiduciary;  and 

(C)  Any  participant  or  beneficiary  of 
the  Plans  or  duly  authorized  employee 
or  representative  of  such  participant  or 
beneficiary. 

(2)  None  of  the  persons  described  in 
paragraph  (m)(l)(B)  or  (C)  of  this 
Section  I  shall  be  authorized  to  examine 
the  trade  secrets  of  SEI  or  commercial  or 
financial  information  which  is 
privileged  or  confidential. 

Section  U.  Availability  ofPTE  77-4 

Any  purchase  of  Fund  shares  that 
complies  with  the  conditions  of  Section 


I  of  this  exemption  shall  be  treated  as  a 
"purchase  or  sale"  of  shares  of  an  open- 
end  investment  company  for  purposes 
of  PTE  77-4  and  shall  be  deemed  to 
have  satisfied  paragraphs  (a),  (d)  and  (e) 
of  Section  II  of  PTE  77-4  (42  FR  18732. 
April  3, 1977).' 

Section  ID.  Definitions 

For  purposes  of  this  exemption, 

(a)  The  term  "SEI"  means  SEI 
Investments  Company,  SEI  Investments 
Management  Corporation,  SEI  Private 
Trust  Company  and  any  affiliate  of  SEI, 
as  defined  in  paragraph  (b)  of  this 
Section  m. 

(b)  An  "affiUate"  of  a  person  includes: 

(1)  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
conunon  control  with  the  {>er8on; 

(2)  Any  officer,  director,  employee, 
relative,  or  partner  in  any  such  person; 
and 

(3)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer, 
director,  partner,  or  employee. 

(c)  The  term  "control"  means  the 
power  to  exercise  a  controlling 
influence  over  the  management  or 
pohcies  of  a  person  other  than  an 
individual. 

(d)  The  term  "Fund"  or  "Funds" 
means  any  open-end  investment 
company  or  companies  registered  under 
the  ICA  for  which  SEI  serves  as 
investment  adviser,  and  may  also 
provide  custodial  or  othOT  services  as 
approved  by  such  Funds. 

(e)  The  term  "net  asset  value"  means 
the  amount  for  purposes  of  pricing  all 
purchases  and  sales  calculated  by 
dividing  the  value  of  all  securities, 
determined  by  a  method  as  set  forth  in 
a  Fund's  prospectus  and  statement  of 
additional  information,  and  other  assets 
belonging  to  each  of  the  portfolios  in 
such  Fund,  less  the  liabilities  charged  to 
each  portfolio,  by  the  number  of 
outstanding  shares. 

(f)  The  term  "relative"  means  a 
"relative"  as  that  term  is  defined  in 
section  3(15)  of  the  Act  (or  a  "member 


•  In  relevant  part,  PTE  77-4  permits  the  purchase 
and  sale  by  an  employee  benefit  plan  of  shares  of 
a  registered  open-end  investment  company  when  a 
fiduciary  with  respect  to  such  plan  is  also  the 
Investment  adviser  for  the  mutual  fund.  Section 
n(8)  of  PTE  77-4  requires  that  a  plan  does  not  pay 
a  sales  commission  in  connection  with  such 
purchase  or  sale.  Section  11(d)  describes  the 
disclosures  that  are  to  be  received  by  an 
independent  plan  fiduciary.  For  example,  the  plan 
fiduciary  must  receive  a  current  prospectus  for  the 
mutual  fund  as  well  as  full  and  detailed  written 
disclosure  of  the  investment  adWsory  and  other  fees 
that  are  charged  to  or  paid  by  the  plan  and  the 
investment  company.  Section  lUe)  requires  that  the 
independent  plan  fiduciary  approve,  in  writing, 
purchases  and  sales  of  mutual  fund  shares  on  the 
basis  of  the  disclosures  given. 
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of  the  {amily"  as  that  term  is  defined  in 
section  4975(e)(6)  of  the  Ck>de),  or  a 
brother,  a  sister,  or  a  spouse  of  a  brother 
or  a  sister. 

(g)  The  term  "Second  Fiduciary" 
means  a  fiduciary  of  a  plan  who  is 
independent  of  and  unrelated  to  SEI. 
For  purposes  of  this  exemption,  the 
Second  Fiduciary  will  not  be  deemed  to 
be  independent  of  and  unrelated  to  SEI 
if— 

(1)  Such  Second  Fiduciary  directly  or 
indirectly  controls,  is  controlled  by,  or 
is  under  common  control  with  SEI; 

(2)  Such  Second  Fiduciary,  or  any 
officer,  director,  partner,  employee,  or 
relative  of  such  Second  Fiduciary  is  an 
officer,  director,  partner,  or  employee  of 
SEI  (or  is  a  relative  of  such  persons);  or 

(3)  Such  Second  Fiduciary  directly  or 
indirectly  receives  any  compensation  or 
other  consideration  fi-om  S^  for  his  or 
her  own  personal  account  in  connection 
with  any  transaction  described  in  this 
proposed  exemption. 

If  an  officer,  director,  partner,  or 
employee  of  SEI  (or  a  relative  of  such 
persons),  is  a  director  of  such  Second 
Fiduciary,  and  if  he  or  she  abstains  bova 
participation  in  (A)  the  choice  of  the 
Plan's  investment  manager/adviser;  (B) 
the  approval  of  any  purchase,  continued 
holding  or  redemption  by  the  Plan  of 
shares  of  the  Fimds;  and  (C)  the 
approval  of  any  change  of  fees  charged 
to  or  paid  by  the  Plan,  in  connection 
with  the  transactions  described  above  in 
Section  I,  then  paragraph  (g)(2)  of  this 
Section  m,  shaU  not  apply. 
EfFECnVE  DATE:  This  exemption  is 
effective  as  of  June  19,  1996,  with  the 
exception  of  Section  1(a)(7),  which  is 
applicable  for  Purchase  Transactions 
occurring  after  the  date  of  the  final 
exemption. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  (the  Notice) 
published  on  October  11,  2000  at  65  FR 
60456. 

Written  Comments 

The  Department  received  one  written 
comment  with  respect  to  the  Notice  and 
no  requests  for  a  public  hearing.  The 
comment,  which  was  submitted  on 
behalf  of  SEI  suggested  certain 
clarifications  or  modifications  to  the 
operative  language  and  the  Summary  of 
Facts  and  Representations  (the 
Summary)  of  the  Notice.  Following  are 
a  discussion  of  SEI's  comments  and  the 
Department's  responses  with  respect 
thereto. 

1.  STC.  On  page  60459  of  the  Notice, 
Representation  3  of  the  Summary 
contains  a  description  of  STC,  a  wholly 


owned  subsidiary  of  SEI.  SEI  wishes  to 
clarify  that  the  name  "SEI  Trust 
Company"  has  been  changed  to  "SEI 
Private  Trust  Company"  and  that  STC 
serves  as  trustee  of  the  Plans  but  not  as 
an  investment  manager. 

The  Department  has  noted  the 
foregoing  revisions  to  Representation  3 
of  the  Summary.  In  addition,  on  page 
60457  of  the  Notice,  in  the  caption 
identifying  SEI  and  its  affiliates,  the 
Department  has  revised  the  name  "SEI 
Trust  Company"  to  read  "SEI  Private 
Trust  Company."  The  Department  has 
also  made  a  corresponding  change  to 
Section  in(a)  of  the  final  exemption  in 
the  definition  of  the  term  "SEI." 

2.  The  Funds— The  Managed  Trust. 
On  page  60459  of  the  Notice, 
Representation  5(b)  of  the  Summary 
identifies  twelve  Fimd  portfolios 
comprising  the  Managed  Trust.  SEI 
represents  that,  in  addition  to  the  listed 
portfolios,  the  Managed  Trust  also 
includes  the  "Tax-Managed  Small  Cap 
Fimd"  portfolio. 

In  response  to  this  comment,  the 
Department  has  noted  the  revision  to 
Representation  5(b). 

3.  The  Asset  Allocation  Strategy.  On 
pages  60459  and  60460  of  the  Notice, 
Representation  7  of  the  Summary 
describes  SEI's  asset  allocation  strategy 
(the  Strategy).  SEI  states  that  the  sixth 
and  seventh  paragraphs  of 
Representation  7  refer  to  "no  separate 
fee  being  charged  for  an  asset 
allocation"  and  to  the  allocation  "to 
only  one  asset  allocation."  SEI  points 
out  that  the  term  "asset  allocation" 
should  refer  instead  to  the  term 
"Strategy,"  as  previously  denoted  in 
Representation  7. 

m  response  to  this  comment,  the 
Department  has  noted  this  change  to 
Representation  7. 

4.  Footnote  8.  On  page  60460  of  the 
Notice,  in  Representation  8  of  the 
Summary,  Footnote  8  states,  in  relevant 
part,  that  "Although  the  requested 
exemption  currently  covers  unaffiliated 
sub-advisers,  SEI  represents  that  it  may 
wish  to  retain  affiliated  sub-advisers  for 
the  Funds  in  the  future  so  that  the 
benefits  of  the  Piut^hase  Transactions 
will  not  be  diluted."  However,  SEI 
wishes  to  clarify  that  since  this 
representation  was  originally  made  to 
the  Department,  it  has  retained  an 
affiUated  sub-adviser  which  it  has  a  47 
percent  ownership  interest. 

In  response  to  this  comment,  the 
Department  has  noted  this  clarification 
to  Representation  8. 

5.  Footnote  12.  On  page  60461  of  the 
Notice,  in  Representation  10  of  the 
Summary,  Footnote  12  describes  the 
circumstances  under  which  SIMC  and 
SEI  would  become  fiduciaries.  SEI 


represents  that  the  language  set  forth  in 
the  footnote  is  ambiguous.  Therefore,  it 
suggests  the  following  language  (shown 
in  italics)  be  substituted  to  clarify  the 
precise  nature  of  SIMC's  or  SEI's 
potential  fiduciary  status: 

It  is  represented  that  SIMC  does  not 
become  a  discretionary  investment 
management  fiduciary  until  after  the  Second 
Fiduciary  has  specified  which  portion  of  the 
Plan's  assets  (including  which  specific 
assets)  will  be  allocated  to  the  Account.  It  is 
also  represented  that  SEI  may  become  a  non- 
discretionary  investment  advisory  fiduciary 
with  respect  to  a  particular  pool  of  assets 
(e.g..  helping  the  Plan  develop  its  Strategy) 
before  those  assets  are  "converted"  into  Fund 
shares. 

In  response  to  this  comment,  the 
Department  has  noted  this  revision  to 
Footnote  12. 

6.  Footnote  14.  On  page  60461  of  the 
Notice,  in  Representation  10  of  the 
Stunmary,  Footnote  14  states,  in  part, 
that  SIMC  had  accepted  two  or  three 
new  Plan  clients  which  elected  to 
engage  in  the  Purchase  Transactions. 
SEI  explains  that  since  this 
representation  was  originally  made  to 
the  Department,  approximately  18  new 
Plan  clients  have  also  elected  to  engage 
in  the  Purchase  Transactions.  However, 
SEI  states  that  in  no  event  has  there 
been  more  than  one  such  Purchase 
Transaction  per  Plan. 

SEI  also  represents  that  it  has 
attempted  to  structure  its  client 
agreements  to  avoid  undertaking 
fiduciary  responsibility  until  after  the 
completion  of  the  Purchase 
Transactions.  Therefore,  it  believes  no 
exemptive  relief  is  necessary.  However, 
because  of  previously  noted  uncertainty 
on  whether  its  services  prior  to  the 
completion  of  a  Purchase  Transaction 
might  involve  the  provision  of 
investment  advice,  SEI  maintains  its 
request  that  the  exemption  be  made 
retroactive  to  Jime  19,  1996  to  cover  all 
of  the  Purchase  Transactions  that  have 
occurred  since  that  time. 

In  response  to  this  comment,  the 
Department  has  noted  the  revision  to 
Footnote  14  and  the  fact  that  there  has 
been  no  change  in  the  retroactivity  date 
of  the  exemption. 

7.  Footnote  18.  On  page  60462  of  the 
Notice,  in  Representation  14  of  the 
Sunmiary,  Footnote  18  describes  the 
performance  fees  that  may  be  charged  to 
SEI.  The  footnote  states,  in  part,  that 
"Both  the  weighting  and  the  choice  of 
indices  are  negotiated  between  the  Plan 
and  SEI."  However,  SEI  wishes  to 
clarify  that  these  performance  fee  factors 
are  not  actively  negotiated  with  each 
client  Plan.  Rather,  SEI  points  out  that 
the  use  of  a  performance  fee  and  its 
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terms  are  always  open  to  negotiation  at 
the  request  of  the  client  Plan. 

In  response,  the  Department  has  noted 
this  clarification  to  Footnote  18. 

8.  Representation  14.  On  page  60463 
of  the  Notice,  the  sixth  paragraph  of 
Representation  14  of  the  Summary 
states,  in  part,  that  SEI's  current  practice 
is  to  credit  back  to  the  Plans  fees  for 
Secondary  Services  in  the  same  maimer 
as  SEI  credits  back  its  Fund-level 
investment  advisory  fees.  The  paragraph 
also  states  that  SEI  reserves  the  right  to 
retain  such  fees  for  Secondary  Services 
in  the  future  in  accordance  with  the 
Department's  advisory  opinions 
involving  PNC  Financial  Corp.  (ERISA 
Advisory  Opinion  93-12 A,  April  27, 
1993)  and  the  Frank  Russell  Company 
(ERISA  Advisory  Opinion  93-1 3 A, 
April  27,  1993).  However,  SEI  states  that 
since  the  original  representation  was 
made  to  the  Department,  it  has 
exercised  its  right  to  retain  some  fees  for 
Secondary  Services  in  accordance  with 
the  referenced  advisory  opinions. 

In  response  to  this  comment,  the 
Department  has  noted  this  clarification 
to  Representation  14. 

10.  Footnote  20.  On  page  60463  of  the 
Notice,  in  Representation  15  of  the 
Simunary,  Footnote  20  sets  forth  the 
following  notice  provisions  to  be 
provided  to  a  Plan's  Second  Fiduciary 
with  respect  to  securities  brokerage 
transactions  that  may  be  executed  by 
SEI  or  its  affiliates  with  respect  to  Fund 
fxirtfolios. 

In  some  cases,  SEI  executes  brokerage 
transactions  for  the  investment  portfolios  of 
certain  of  the  Funds  as  a  Secondary  Service. 
To  the  extent  that  SEI  does  not  presently 
execute  securities  brokerage  transactions 
with  respect  to  any  Fund  for  which  an 
investment  advisory  fee  is  paid  to  SEI,  but 
proposes  to  do  so  in  the  future,  for  any  Plan 
that  invests  in  the  Fund  (other  than  an  SEI- 
sponsored  Plan  investing  in  the  Fund 
pursuant  to  PTE  77-3),  SEI  will,  at  least  30 
days  in  advance  of  the  implementation  of 
such  additional  service,  provide  a  written 
notice  to  the  Plan's  Second  Fiduciary  which 
explains  the  natiue  of  such  additional 
brokerage  service  and  the  amount  of  the  fees. 
Further,  with  respect  to  any  Fund  for  which 
SEI  does  or  will  provide  such  brokerage 
services,  SEI  will  provide,  at  least  annually 
to  each  such  Plan,  a  written  disclosure 
indicating  (a)  the  total,  expressed  in  dollars, 
of  brokerage  commissions  of  each  Fund's 
investment  portfolio  that  are  paid  to  SEI  by 
such  Fund;  (b)  the  total,  expressed  in  dollars, 
of  brokerage  commissions  of  each  Fund's 
investment  portfolio  that  are  paid  by  such 
Fimd  to  brokerage  firms  unrelated  to  SEI;  (c) 
the  average  brokerage  commissions  per  share, 
expressed  as  cents  per  share,  paid  to  SEI  by 
each  portfolio  of  a  Fund;  and  (d)  the  average 
brokerage  commissions  per  share,  expressed 
as  cents  per  share,  paid  by  each  portfolio  of 
a  Fund  to  brokerage  firms  unrelated  to  SEI. 


SEI  maintains  that  this  type  of 
disclosure  is  overly  burdensome  and 
unnecessary.  Once  Plans  have  invested 
in  the  Funds,  SEI  represents  that  it  is 
relying  on  PTE  77—4  to  address  the  fee 
issue.  In  the  event  brokerage  services  are 
added  as  Secondary  Services,  SEI 
maintain.*!  that  it  will  comply  with  the 
provisions  of  PTE  77-4  by  providing,  at 
least  30  days  in  advance  of  the 
implementation  of  such  additional 
service,  a  written  notice  to  the  Plan's 
Second  Fiduciary.  Although  the  notice 
will  explain  the  natiue  of  the  additional 
brokerage  service  and  the  amount  of  the 
fees,  SEI  explains  that  it  does  not  wish 
to  provide  the  aimual  notice  as  further 
described  in  the  footnote. 

In  response  to  this  comment,  the 
Department  does  not  object  to  SEI's 
decision  not  to  provide  a  Second 
Fiduciary  with  an  annual  disclosure 
pertaining  to  brokerage  services. 
Although  SEI  proposed  this  additional 
disclosure  in  its  application  in  order  to 
provide  the  Second  Fiduciary  with 
information  to  assist  such  fiduciary  in 
monitoring  Fund  investments  that  are 
made  by  a  client  Plan,  the  Department 
notes  that  SEI  is  relying  on  the 
provisions  of  PTE  77-4  which  contain 
separate  disclosure  requirements  as  they 
pertain  to  fees  and  that  no  reUef  is 
provided  imder  this  exemption  for  SEI's 
receipt  of  fees  firom  the  Funds. 

Finally,  the  Department  notes  that  SEI 
did  not  inform  interested  persons  of  the 
proposed  exemptipn  within  the  time 
frame  specified  in  the  proposed 
exemption.  Therefore,  the  Department 
requested  that  SEI  extend  the  comment 
period.  Subsequently,  SEI  complied 
with  the  Department's  request. 

For  further  information  regarding 
SEI's  comment  letter  and  other  matters 
discussed  therein,  interested  persons  are 
encouraged  to  obtain  copies  of  the 
exemption  application  file  (Exemption 
Application  No.  D-10538)  the 
Department  is  maintaining  in  this  case. 
The  complete  application  file,  as  well  as 
all  supplemental  submissions  received 
by  the  Department,  are  made  available 
for  public  inspection  in  the  Public 
Documents  Room  of  the  Pension  and 
Welfare  Benefits  Administration,  Room 
N-5638,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW,  Washington, 
DC  20210. 

Accordingly,  after  giving  full 
consideration  to  the  entire  record, 
including  the  SEI's  comment,  the 
Department  has  decided  to  grant  the 
exemption  subject  to  the  modifications 
described  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  21»-8881.  (This  is  not 
a  toll-free  number.) 


DuPont  Capital  Management 
Corporation,  Located  in  Wilmington, 
DE 

(Prohibited  Transaction  Exemption  2001-05, 
Exemption  Application  Nos.:  D-10744 
through  D-107461 

Exemption 

/.  Transactions 

The  restrictions  of  section 
406(a)(1)(A)  through  (D)  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code  by  reason  of 
section  4975(c)(1)(A)  through  (D),^  shall 
not  apply  to  a  transaction  between  a 
party  in  interest  with  respect  to  certain 
plans  (the  Former  DuPont  Related 
Plans),  as  defined  in  Section  11(e), 
below,  and  an  investment  fund  in  which 
such  plans  have  an  interest  (Investment 
Fimd),  as  defined  in  Section  II(k), 
below,  provided  that  DuPont  Capital 
Management  Corporation  (DCMC)  has 
discretionary  authority  or  control  with 
respect  to  the  plan  assets  involved  in 
the  transaction  and  the  following 
conditions  are  satisfied: 

(a)  DCMC  is  an  investment  adviser 
registered  under  the  Investment 
Advisers  Act  of  1940  that  has,  as  of  the 
last  day  of  its  most  recent  fiscal  year, 
total  assets,  including  in-house  plan 
assets  (In-house  Plan  Assets),  as  defined 
in  Section  n(g),  below,  under  its 
management  and  control  in  excess  of 
$100  million  and  either: 

(1)  shareholders'  or  partners'  equity, 
as  defined  in  Section  n(j),  below,  in 
excess  of  $750,000;  or 

(2)  payment  of  all  its  liabiUties, 
including  any  liabilities  that  may  arise 
by  reason  of  a  breach  or  violation  of  a 
duty  described  in  sections  404  or  406  of 
the  Act,  is  unconditionally  guaranteed 
by  a  person  with  a  relationship  to 
DCMC,  as  described  in  Section  n(a)(l), 
below,  if  DCMC  and  such  affiliate  have, 
as  of  the  last  day  of  their  most  recent 
fiscal  year,  shareholders'  or  partners' 
equity,  in  the  aggregate,  in  excess  of 
$750,000; 

(b)  At  the  time  of  the  transaction,  as 
defined  in  Section  II(m),  below,  the 
party  in  interest  or  its  affiliate,  as 
defined  in  Section  11(a),  below,  does  not 
have,  and  during  the  immediately 
preceding  one  (1)  year  has  not 
exercised,  the  authority  to — 

(1)  Appoint  or  terminate  DCMC  as  a 
manager  of  any  of  the  Former  DuPont 
Related  Plans'  assets,  or 

(2)  Negotiate  the  terms  of  the 
management  agreement  with  DCMC 
(including  renewals  or  modifications 


'  For  purposes  of  tiiis  exemption,  references  to 
specific  provisions  of  Title  I  of  tlie  Act,  unless 
otherwise  specified,  refer  to  the  corresponding 
provisions  of  the  Code. 
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thereof)  on  behalf  of  the  Former  DuPont 
Related  Plans; 

(c)  The  transaction  is  not  described 
in — 

(1)  Prohibited  Transaction  Class 
Exemption  81-6  (PTCE  81-6) '  (relating 
to  securities  lending  arrangements); 

(2)  Prohibited  Transaction  Class 
Exemption  83-1  (PTCE  83-1)*  (relating 
to  acquisitions  by  plans  of  interests  in 
mortgage  pools),  or 

(3)  Prohibited  Transaction  Class 
Exemption  82-87  (PTCE  82-87)  s 
(relating  to  certain  mortgage  financing 
arrangements); 

(d)  The  terms  of  the  transaction  are 
negotiated  on  behalf  of  the  Investment 
Fund  by,  or  under  the  authority  and 
general  direction  of,  DCMC,  and  either 
DCMC,  or  (so  long  as  DCMC  retains  full 
fiduciary  responsibility  with  respect  to 
the  transaction)  a  property  manager 
acting  in  accordance  with  written 
guidelines  established  and  administered 
by  DCMC,  makes  the  decision  on  behalf 
of  the  Investment  Fund  to  enter  into  the 
transaction; 

(e)  At  the  time  the  transaction  is 
entered  into,  and  at  the  time  of  any 
subsequent  renewal  or  modification 
thereof  that  requires  the  consent  of 
DCMC,  the  terms  of  the  transaction  are 
at  least  as  favorable  to  the  Investment 
Fund  as  the  terms  generally  available  in 
arm's  length  transactions  biatween 
unrelated  parties; 

(f)  Neither  DCMC  nor  any  affiUate 
thereof,  as  defined  in  Section  11(b), 
below,  nor  any  owner,  direct  or  indirect, 
of  a  5  percent  (5%)  or  more  interest  in 
DCMC  is  a  person  who,  within  the  ten 
(10)  years  immediately  preceding  the 
transaction,  has  been  either  convicted  or 
released  from  imprisonment,  whichever 
is  later,  as  a  residt  of: 

(1)  aHy  felony  involving  abuse  or 
misuse  of  such  person's  employee 
benefit  plan  position  or  employment,  or 
position  or  employment  with  a  labor 
organization; 

(2)  any  felony  arising  out  of  the 
conduct  of  the  business  of  a  broker, 
dealer,  investment  adviser,  bank, 
insurance  company,  or  fiduciary; 

(3)  income  tax  evasion; 

(4)  any  felony  involving  the  larceny, 
theft,  robbery,  extortion^  forgery, 
counterfeiting,  fraudulent  concealment, 
embezzlement,  fraudulent  conversion, 
or  misappropriation  of  funds  or 
seciuities;  conspiracy  or  attempt  to 
commit  any  such  crimes  or  a  crime  in 
which  any  of  the  foregoing  crimes  is  an 
element;  or  (5)  any  other  crime 
described  in  section  411  of  the  Act. 

For  purposes  of  this  Section  1(f),  a 
person  shall  be  deemed  to  have  been 


^46  FR  7527,  January  23,  1981. 
*48  FR  895,  January  7, 1984. 
»47  FR  21331.  May  18,  1982. 


"convicted"  from  the  date  of  the 
judgment  of  the  trial  court,  regardless  of 
whether  the  judgment  remains  under 
appeal; 

Cg)  The  transaction  is  not  part  of  an 
agreement,  arrangement,  or 
understanding  designed  to  benefit  a 
party  in  interest; 

(h)  The  party  in  intereist  dealing  with 
the  Investment  Fund: 

(1)  Is  a  party  in  interest  with  respect 
to  the  Former  DuPont  Related  Plans 
(including  a  fiduciary)  solely  by  reason 
of  providing  services  to  the  Former 
DiJ'ont  Related  Plans,  or  solely  by 
reason  of  a  relationship  to  a  service 
provider  described  in  section 
3(14)(F),(G).(H|,  or  (I)  of  the  Act; 

(2)  Does  not  have  discretionary 
authority  or  control  with  respect  to  the 
investment  of  plan  assets  involved  in 
the  transaction  and  does  not  render, 
investment  advice  (within  the  meaning 
of  29  CFR  §  2510.3-21(c))  with  respect 
to  those  assets;  and  (3)  Is  neither  DCMC 
nor  a  person  related  to  DCMC,  as 
defined  in  Section  II(i),  below- 

(i)  DCMC  adopts  written  policies  and 
procedures  that  are  designed  to  assure 
compliance  with  the  conditions  of  the 
exemption; 

(j)  An  independent  auditor,  who  has 
appropriate  technical  training  or 
experience  and  proficiency  with  the 
fiduciary  responsibility  provisions  of 
the  Act  and  who  so  represents  in 
writing,  conducts  an  exemption  audit, 
as  defined  in  Section  11(f),  below,  on  an 
annual  basis.  Following  completion  of 
the  exemption  audit,  the  auditor  shall 
issue  a  written  report  to  the  Former 
DuPont  Related  Plans  presenting  its 
specific  findings  regarding  the  level  of 
compliance  with  the  policies  and 
procedtires  adopted  by  DCMC  in 
accordance  with  Section  I(i),  above,  of 
this  exemption;  and  (k)(l)  DCMC  or  an 
affiliate  maintains  or  causes  to  be 
maintained  within  the  United  States,  for 
a  period  of  six  (6)  ysais  bom  the  date 
of  each  transaction,  the  records 
necessary  to  enable  the  persons 
described  in  Section  I(k)(2),  below,  to 
determine  whether  the  conditions  of 
this  exemption  have  been  met,  except 
that  (a)  a  prohibited  transaction  will  not 
be  considered  to  have  occiured  if,  due 
to  circumstances  beyond  the  control  of 
DCMC  and/or  its  affiliates,  the  records 
are  lost  or  destroyed  prior  to  the  end  of 
the  six  (6)  year  period,  and  (b)  no  party 
in  interest  or  disqualified  person  other ' 
than  DCMC  shall  be  subject  to  the  civil 
penalty  that  may  be  assessed  under 
section  502(i)  of  the  Act.  or  to  the  taxes 
imposed  by  section  4975  (a)  and  (b)  of 
the  Code,  if  the  records  are  not 
maintained,  or  are  not  available  for 
examination  as  reqiured  by  Section 
I(k)(2),  below,  of  this  exemption. 


(2)  Except  as  provided  in  Section 
I(k)(3),  below,  of  this  exemption,  and 
notwithstanding  any  provisions  of 
subsections  (a)(2)  and  (b)  of  section  504 
of  the  Act,  the  records  referred  to  in 
Section  I(k)(l),  above,  of  this  exemption 
are  unconditionally  available  for 
exanunation  at  their  customary  location 
during  normal  business  hoiu-s  by: 

(A)  any  duly  authorized  employee  or 
representative  of  the  Department  of 
Labor  (the  Department)  or  of  the  Internal 
Revenue  Service; 

(B)  any  fiduciary  of  any  of  the  Former 
DuPont  Related  Plans  investing  in  the 
Investment  Fimd  or  any  duly  authorized 
representative  of  such  fiduciary; 

(C)  any  contributing  employer  to  any 
of  the  Former  DuPont  Related  Plans 
investing  in  the  Investment  Fimd  or  any 
duly  authorized  employee 
representative  of  such  employer; 

(D)  any  participant  or  beneficiary  of 
any  of  the  Former  EhiPont  Related  Plans 
investing  in  the  Investment  Fund,  or 
any  duly  authorized  representative  of 
such  participant  or  beneficiary;  and,  (E) 
any  employee  organization  whose 
members  are  covered  by  such  Former 
DuPont  Related  Plans; 

(3)  None  of  the  persons  described  in 
Section  I(k)(2)(B)  through  (E).  above,  of 
this  exemption  shall  be  authorized  to 
examine  trade  secrets  of  DCMC  or  its 
affiliates  or  commercial  or  financial 
information  which  is  privileged  or 
confidential. 

U.  Definitions 

(a)  For  purposes  of  Section  I  (a)  and 
(b),  above,  of  this  exemption,  an      ^ 
"affiliate"  of  a  person  means — 

(1)  Any  person  directiy  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  the  person, 

(2)  Any  corporation,  partnership, 
trust,  or  unincorporated  enterprise  of 
which  such  person  is  an  officer, 
director,  5  percent  (5%)  or  more  partner, 
or  employee  (but  only  if  the  employer 
of  such  employee  is  the  plan  sponsor), 
and  (3)  Any  director  of  the  person  or 
any  employee  of  the  person  who  is  a 
highly  compensated  employee,  as 
defined  in  section  4975(e)(2)(H)  of  the 
Code,  or  who  has  direct  or  indirect 
authority,  responsibility,  or  control 
regarding  the  custody,  management,  or 
disposition  of  plan  assets.  A  named 
fiduciary,  within  the  meaning  of  section 
402(a)(2)  of  the  Act.  of  a  plan,  and  an 
employer  any  of  whose  employees  are 
covered  by  the  plan,  will  also  be 
considered  affiliates  with  respect  to 
each  other  for  purposes  of  Section  1(b), 
if  such  employer  or  an  affiliate  of  such 
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employer  has  the  authority,  alone  or 
shared  with  others,  to  appoint  or 
terminate  the  named  fiduciary  or 
otherwise  negotiate  the  terms  of  the 
named  fiduciary's  employment 
agreement. 

(b)  For  purposes  of  Section  1(f),  above, 
of  this  exemption,  an  "affiliate"  of  a 
person  means — 

(1)  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  the  person, 

(2)  Any  director  of,  relative  of,  or 
partner  in,  any  such  person, 

(3)  Any  corporation,  partnership, 
trust,  or  unincorporated  enterprise  of 
which  such  person  is  ah  officer, 
director,  or  a  5  percent  (5%)  or  more 
partner  or  owner,  and 

(4)  Any  employee  or  officer  of  the 
person  who — 

(A)  Is  a  highly  compensated  employee 
(as  defined  in  section  4975(e)(2)(H)  of 
the  Code)  or  officer  (earning  10  percent 
TlO%)  or  more  of  the  yearly  wages  of 
such  person),  or 

(B)  Has  direct  or  indirect  authority, 
responsibility  or  control  regarding  the 
custody,  management,  or  disposition  of 
plan  assets. 

(c)  For  purposes  of  Section  11(e)  and 
(g),  below,  of  this  exemption  an 
"affihate"  of  DCMC  includes  a  member 
of  either: 

(1)  a  controlled  group  of  corporations, 
as  defined  in  section  414(b)  of  the  Code, 
of  which  DCMC  is  a  member,  or 

(2)  a  group  of  trades  or  businesses 
under  common  control,  as  defined  in 
section  414(c)  of  the  Code,  of  which 
DCMC  is  a  member;  provided  that  "50 
percent"  shall  be  substituted  for  "80 
percent"  wherever  "80  percent"  appears 
in  section  414(b)  or  414(c)  of  the  rules 
thereunder. 

(d)  The  term,  "contiol"  means  the 
power  to  exercise  a  controlling 
influence  over  the  management  or 
policies  of  a  person  other  than  an 
individual. 

(e)  "Former  EhiPont  Related  Plans" 
mean: 

(1)  CONSOL  Inc.  Employee 
Retirement  Plan  (the  CONSOL  Plan); 

(2)  the  Pension  Plan  for  Consolidation 
Coal  Company  Local  5400  Union 
Employees  (the  CONSOL  Union  Plan); 

(3)  the  Investment  Plan  for  Salaried 
Employees  of  CONSOL  hic.  (the 
CONSOL  DC  Plan); 

(4)  the  Thrift  Plan  for  Employees  of 
Conoco  Inc.  (the  Conoco  DC  Plan); 

(5)  any  plan  the  assets  of  which 
include  or  have  included  assets  that 
were  managed  by  DCMC,  as  an  in-house 
asset  manager  (l5JHAM),  piusuant  to 
Prohibited  Transaction  Class  Exemption 


96-23  (PTCE  96-23)  ^  but  as  to  which 
PTCE  96-23  is  no  longer  available 
because  such  assets  are  no  longer  held 
under  a  plan  maintained  by  an  affiliate 
of  DCMC  (as  defined  in  Section  11(c), 
above,  of  this  exemption);  and 

(6)  any  plan  (the  Add-On  Plan)  that  is 
sponsored  or  becomes  sponsored  by  an 
entity  that  was,  but  has  ceased  to  be,  an 
affiliate  of  DCMC  (as  defined  in  Section 
11(c),  above,  of  this  exemption); 
provided  that:  (A)  the  assets  of  the  Add- 
On  Plan  are  invested  in  a  commingled 
fund  (the  Commingled  Fund),  as 
defined  in  Section  II(n),  below,  of  this 
exemption,  with  the  assets  of  a  plan  or 
plans,  described  in  Section  II(e)(l)-(5), 
above,  of  this  exemption;  and  (B)  the 
assets  of  the  Add-On  Plan  in  the 
Commingled  Fund  do  not  comprise 
more  than  25  percent  (25%)  of  the  value 
of  the  aggregate  assets  of  such  fund,  as 
measured  on  the  day  immediately 
following  the  commingling  of  their 
assets  (the  25%  Test); 

For  purposes  of  the  25%  Test,  as  set 
forth  in  Section  n(e)(6),  above: 

(i)  in  the  event  that  less  than  all  of  the 
assets  of  an  Add-On  Plan  are  invested 
in  a  Commingled  Fund  on  the  date  of 
the  initial  transfer  of  such  Add-On 
Plan's  assets  to  such  fund,  and  if  such 
Add-On  Plan  subsequenUy  transfers  to 
such  Commingled  Fund  some  or  all  of 
the  assets  that  remain  in  such  plan,  then 
for  purposes  of  compliance  with  the 
25%  Test,  the  sum  of  the  value  of  the 
initial  and  each  additional  transfer  of 
assets  of  such  Add-On  Plan  shall  not 
exceed  25  percent  (25%)  of  the  value  of 
the  aggregate  assets  in  such 
Commingled  Fund,  as  measured  on  the 
day  immediately  following  the  addition 
of  each  subsequent  transfer  of  such 
Add-On  Plan's  assets  to  such 
Commingled  Fund; 

(ii)  where  the  assets  of  more  than  one 
Add-On  Plan  are  invested  in  a 
Commingled  Fund  with  the  assets  of 
plans  described  in  Section  n(e)(l)-(5), 
above,  of  the  exemption,  the  25%  Test 
will  be  satisfied,  if  the  aggregate  amount 
of  the  assets  of  such  Add-On  Plans 
invested  in  such  Commingled  Fund  do 
not  represent  more  than  25  percent 
(25%)  of  the  value  of  all  of  the  assets  of 
such  Commingled  Fund,  as  measured 
on  the  day  immediately  following  each 
addition  of  Add-On  Plan  assets'to  such 
Commingled  Fimd; 

(iii)  if  the  25%  Test  is  satisfied  at  the 
time  of  the  initial  and  any  subsequent 
transfer  of  an  Add-On  Plan's  assets  to  a 
Commingled  Fimd,  as  provided  in 
Section  11(e),  above,  this  requirement 
shall  continue  to  be  satisfied 
notwithstanding  that  the  assets  of  such 
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Add-On  Plan  in  the  Commingled  Fund 
exceed  25  percent  (25%)  of  the  value  of 
the  aggregate  assets  of  such  fund  solely 
as  a  result  of:  (AA)  a  distribution  to  a 
participant  in  a  Former  DuPont  Related 
Plan;  (BB)  periodic  employer  or 
employee  contributions  made  in 
accordance  with  the  terms  of  the 
governing  plan  documents;  (CC)  the 
exercise  of  discretion  by  a  Former 
DuPont  Related  Plan  participant  to  re- 
allocate an  existing  account  balance  in 
a  Commingled  Fund  managed  by  DCMC 
or  to  withdraw  assets  from  a  - 
Commingled  Fund;  or  (DD)  an  increase 
in  the  value  of  the  assets  of  the  Add-On 
Plan  held  in  such  Commingled  Fund 
due  to  investment  earnings  or 
appreciation; 

Civ)  if,  as  a  result  of  a  decision  by  an 
employer  or  a  sponsor  of  a  plan 
described  in  Section  II(e)(l}-{5)  of  the 
exemption  to  withdraw  some  or  all  of 
the  assets  of  such  plan  from  a 
Commingled  Fund,  the  25%  Test  is  no 
longer  satisfied  with  respect  to  any  Add- 
On  Plan  in  such  Commingled  Fund, 
then  the  exemption  will  immediately 
cease  to  apply  to  all  of  the  Add-On 
Plans  invested  in  such  Commingled 
Fund;  and 

(v)  where  the  assets  of  a  Commingled 
Fund  include  assets  of  plans  other  than 
Former  DuPont  Related  Plans,  as 
defined  in  Section  n(e),  above,  of  this 
exemption,  the  25%  Test  will  be 
determined  without  regard  to  the  assets 
of  such  other  plans  in  such  Commingled 
Fund. 

(f)  "Exemption  audit"  of  any  of  the 
Former  DuPont  Related  Plans  must 
consist  of  the  following: 

(1)  A  review  of  the  written  policies 
and  procedures  adopted  by  DCMC. 
pursuant  to  Section  I(i),  above,  of  this 
exemption  for  consistency  with  each  of 
the  objective  requirements  of  this 
exemption,  as  described  in  Section 
11(f)(5),  below; 

(2)  A  test  of  a  representative  sample 
of  the  subject  transactions  in  order  to 
make  findings  regarding  whether  DCMC 
is  in  compliance  with: 

(A)  the  written  policies  and 
procedures  adopted  by  DCMC,  pursuant 
to  Section  I(i),  above,  of  this  exemption: 
and 

(B)  the  objective  requirements  of  this 
exemption; 

(3)  A  determination  as  to  whether 
DCMC  has  satisfied  the  requirements  of 
Section  1(a),  above,  of  this  exemption; 

(4)  Issuance  of  a  vmtten  report 
describing  the  steps  performed  by  the 
auditor  during  the  course  of  its  review 
and  the  auditor's  findings;  and 

(5)  For  purposes  of  Section  11(0  of  this 
exemption,  the  written  policies  and 
procedures  must  describe  the  following 
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objective  requirements  of  the  exemption 
and  the  steps  adopted  by  E)CMC  to 
assure  compliance  with  each  of  these 
requirements: 

(A)  the  requirements  of  Section  1(a), 
above,  of  this  exemption  regarding 
registration  under  the  Investment 
Advisers  Act  of  1940,  total  assets  imder 
management,  and  shareholders'  or 
partners'  equity: 

(B)  the  requirements  of  Part  I  and 
Section  1(d)  of  this  exemption  regarding 
the  discretionary  authority  or  control  of 
DCMC  with  respect  to  the  assets  of  the 
Former  DuPont  Related  Plans  involved 
in  the  transaction,  in  negotiating  the 
terms  of  the  transaction,  and  with  regard 
to  the  decision  on  behalf  of  the  Former 
DuPont  Related  Plans  to  enter  into  the 
transaction; 

(C)  the  transaction  is  not  entered  into 
with  any  person  who  is  excluded  firom 
relief  under  Section  1(h)(1),  above,  of 
this  exemption,  or  Section  1(h)(2)  to  the 
extent  such  person  has  discretionary 
authority  or  control  over  the  plan  assets 
involved  in  the  transaction,  or  Section 
1(h)(3):  and 

(D)  the  transaction  is  not  described  in 
any  of  the  class  exemptions  listed  in 
Section  1(c).  above,  of  this  exemption. 

(g)  "In-house  Plan  Assets"  means  the 
assets  of  any  plan  maintained  by  an 
affiliate  of  DCMC,  as  defined  in  Section 
n(c),  above,  of  this  exemption  and  with 
respect  to  which  DCMC  exercises 
discretionary  authority  or  control. 

(h)  The  term,  "party  in  interest," 
means  a  person  described  in  section 
3(14)  of  the  Act  and  includes  a 
"disqualified  person,"  as  defined  in 
section  4975(e)(2)  of  the  Code. 

(i)  £)CMC  is  "related"  to  a  party  in 
interest  for  purposes  of  Section  1(h)(3)  of 
this  exemption,  if  the  party  in  interest 
(or  a  person  controlling,  or  controlled 
by,  the  party  in  interest)  owns  a  5 
percent  (5%)  or  more  interest  in  DCMC, 
or  if  DCMC  (or  a  person  controlling,  or 
controlled  by  DCMC)  owns  a  5  percent 
(5%)  or  more  interest  in  the  party  in 
interest. 

For  purposes  of  this  definition: 

(1)  tne  term,  "interest,"  means  with 
respect  to  ownership  of  an  entity — 

(A)  The  combinea  voting  power  of  all 
classes  of  stock  entitled  to  vote  or  the 
total  value  of  the  shares  of  all  classes  of 
stock  of  the  entity  if  the  entity  is  a 
corporation, 

(B)  The  capital  interest  or  the  profits 
interest  of  the  entity  if  the  entity  is  a 
partnership:  or 

(C)  The  beneficial  interest  of  the 
entity  if  the  entity  is  a  trust  or 
unincorporated  enterprise;  and 

(2)  A  person  is  considered  to  own  an 
interest  held  in  any  capacity  if  the 
person  has  or  shares  the  authority — 


(A)  To  exercise  any  voting  rights  or  to 
direct  some  other  person  to  exercise  the 
voting  rights  relating  to  such  interest,  or 

(B)  To  dispose  or  to  direct  the 
disposition  of  such  interest. 

(j)  For  purposes  of  Section  1(a)  of  this 
exemption,  the  term,  "shareholders"  or 
partners'  equity,"  means  the  equity 
shown  in  the  most  recent  balance  sheet 
prepared  within  the  two  (2)  years 
immediately  preceding  a  transaction 
undertaken  pursuant  to  this  exemption, 
in  accordance  with  generally  accepted 
accounting  principles. 

(k)  "Investment  Fund"  includes  single 
customer  and  pooled  separate  accounts 
maintained  by  an  insiirance  company, 
individual  trust  and  common,  collective 
or  group  trusts  maintained  by  a  bank, 
and  any  other  account  or  fund  to  the 
extent  that  the  disposition  of  its  assets 
(whether  or  not  in  the  custody  of 
DCMC)  is  subject  to  the  discretionary 
authority  of  DCMC. 

(1)  The  term,  "relative,"  means  a 
relative  as  that  term  is  defined  in 
section  3(15)  of  the  Act,  or  a  brother, 
sister,  or  a  spouse  of  a  brother  or  sister. 

(m)  The  "time"  as  of  which  any 
transaction  occurs  is  the  date  upon 
which  the  transaction  is  entered  into.  In 
addition,  in  the  case  of  a  transaction 
that  is  continuing,  the  transaction  shall 
be  deemed  to  occuj  until  it  is 
terminated.  If  any  transaction  is  entered 
into  on  or  after  the  date  when  the  grant 
of  this  exemption  is  published  in  the 
Federal  Register  or  a  renewal  that 
requires  the  consent  of  DCMC  occurs  on 
or  after  such  publication  date  and  the 
requirements  of  this  exemption  are 
satisfied  at  the  time  the  transaction  is 
entered  into  or  renewed,  respectively, 
the  requirements  will  continue  to  be 
satisfied  thereafter  with  respect  to  the 
transaction.  Nothing  in  this  subsection 
shall  be  construed  as  exempting  a 
transaction  entered  into  by  an 
Investment  Fimd  which  becomes  a 
transaction  described  in  section  406  of 
the  Act  or  section  4975  of  the  Code 
while  the  transaction  is  continuing, 
imless  the  conditions  of  this  exemption 
were  met  either  at  the  time  the 
transaction  was  entered  into  or  at  the 
time  the  transaction  would  have  become 
prohibited  but  for  this  exemption.  In 
determining  compliance  wi^  the 
conditions  of  the  exemption  at  the  time 
that  the  transaction  was  entered  into  for 
purposes  of  the  preceding  sentence, 
Section  1(h)  of  this  exemption  will  be 
deemed  satisfied  if  the  transaction  was 
entered  into  between  a  plan  and  a 
person  who  was  not  then  a  party  in 
interest. 

(n)  "Commingled  Fund"  means  a  trust 
fund  managed  by  DCMC  containing 
assets  of  some  or  all  of  the  plans. 


described  in  Section  II(e)(l)-(5),  above, 
of  this  exemption,  plans  other  than 
Former  DuPont  Related  Plans,  and,  if 
applicable,  any  Add-On  Plan,  as  to 
which  the  25%  Test,  provided  in 
Section  11(e)(6),  above,  of  this  exemption 
has  been  satisfied;  provided  that:  (1) 
where  DCMC  manages  a  single  sub-fund 
or  investment  portfolio  within  such 
trust,  the  sub-fund  or  portfolio  will  be 
treated  as  a  single  Commingled  Fimd; 
and  (2)  where  E)CMC  manages  more 
than  one  sub-fund  or  investment 
portfolio  within  such  trust,  the  aggregate 
value  of  the  assets  of  such  sub-funds  or 
portfolios  managed  by  DCMC  within 
such  trust  will  be  treated  as  though  such 
aggregate  assets  were  invested  in  a 
single  Commingled  Fund. 

Temporary  Nature  of  Exemption 

The  Department  has  determined  that 
the  relief  provided  by  this  exemption  is 
temporary  in  nature.  The  exemption  is 
effective  upon  the  date  this  exemption 
is  published  in  the  Federal  Register  and 
expires  on  the  day  which  is  six  (6)  years 
from  the  date  of  such  publication. 
Accordingly,  the  relief  provided  by  this 
exemption  will  not  be  available  upon 
the  expiration  of  such  six-year  period 
for  any  new  or  additional  transactions, 
as  described  herein,  after  such  date,  but 
would  continue  to  apply  beyond  the 
expiration  of  such  six-year  period  for 
continuing  transactions  entered  into 
within  the  six-year  period;  provided  the 
conditions  of  the  exemption  continue  to 
be  satisfied.  Should  the  applicant  wish 
to  extend,  beyond  the  expiration  of  such 
six-year  period,  the  relief  provided  by 
this  exemption  to  new  or  additional 
transactions,  the  applicant  may  submit 
another  application  for  exemption.  In 
this  regard,  the  Department  expects  that 
prior  to  filing  another  exemption 
application  seeking  relief  for  new  or 
additional  transactions,  the  applicant 
would  be  prepared  to  dociunent 
compliance  with  the  conditions  of  this 
exemption. 

Written  Comments 

In  the  Notice  of  Proposed  Exemption 
(the  Notice),  the  Department  invited  all 
interested  persons  to  submit  written 
comments  and  requests  for  a  hearing  on 
the  proposed  exemption.  As  set  forth  in 
the  Notice,  interested  persons  consist  of 
the  investment  committee  or  trustees  of 
each  of  the  Former  DuPont  Related 
Plans.  The  deadline  for  submission  of 
such  comments  and  requests  for  hearing 
was  within  forty-five  (45)  days  of  the 
date  of  the  publication  of  the  Notice  in 
the  Federal  Register  on  August  17, 
2000.  All  comments  and  requests  for  a 
hearing  were  due  on  October  2,  2000. 
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During  the  comment  period,  the 
Department  received  no  requests  for  a 
hearing.  However,  the  Department  did 
receive  several  comment  letters  from 
DCMC,  the  applicant.  In  this  regard,  in 
a  letter  dated  September  25,  2000, 
DCMC  requested  that  the  Department 
make  certain  substantive  changes  to  the 
operant  language  of  the  exemption  and 
correct  various  typographical  errors 
found  in  the  Notice.  Subsequently,  in  a 
letter  dated  October  17,  2000,  DCMC 
withdrew  the  comment  submitted  on 
September  25,  2000,  and  instead 
requested  clarification  concerning 
certain  aspects  of  the  exemption  and 
sought  confirmation  from  the 
Department  that  the  final  exemption 
would  still  apply  in  certain  factual 
circumstances.  Thereafter,  in  follow-up 
letters  dated  October  18,  and  October 
23,  2000,  DCMC  suggested  certain 
changes  to  the  contents  of  its  October  17 
letter.  DCMC's  comments  and  suggested 
changes  and  the  Department's 
responses,  thereto,  are  summarized 
below. 

(A)  DCMC  asserts  that  the  exemption 
would  apply  to  trust  assets  managed  by 
DCMC  (assuming  aU  other  requirements 
of  the  exemption  are  met)  in  the  case  of 
a  trust  that  has  more  than  one  asset 
portfolio,  with  participating  plans 
having  pro-rata  undivided  interests  in 
all  of  the  trust's  assets,  if:  (a)  DCMC 
manages  assets  within  one  or  more  of 
such  asset  portfolios,  and  (b)  the  plans 
utilizing  the  trust  are  all  plans  described 
in  Section  II(e)(l}-(5)  of  the  exemption 
or  any  Add-On  Plan,  described  in 
Section  11(e)(6)  of  the  exemption,  as  to 
which  the  25  percent  (25%)  test  (the 
25%  Test)  is  satisfied  by  treating  the 
trust  as  a  single  Commingled  Fund. 

In  response  to  this  comment,  it  is  the 
Department's  view  that  for  purposes  of 
calculating  compliance  with  the  25% 
Test  with  respect  to  assets  of  any  Add- 
On  Plan  to  be  added  to  such  trust,  a 
single  portfolio  within  the  trust 
managed  by  DCMC  shall  be  treated  as  a 
single  Commingled  Fund,  and  where 
DC^C  manages  more  than  one  portfolio 
within  such  trust,  the  aggregate  value  of 
the  assets  of  such  portfolios  managed  by 
DCMC  within  such  trust  shall  be  treated 
as  though  such  aggregate  assets  were 
invested  in  a  single  Commingled  Fimd. 

(B)  DCMC  asserts  that  the  exemption 
would  apply  to  trust  assets  managed  by 
DCMC  (assuming  all  other  applicable 
requirements  of  the  exemption  are  met) 
in  the  case  of  a  single  trust  that  has 
multiple  separately  valued  investment 
sub-funds,  with  covered  plan 
participants  generally  having  the  right 
to  allocate  the  amounts  held  for  them 
among  the  sub-funds  in  their  discretion, 
if:  (a)  DCMC  manages  assets  within  one 


or  more  of  such  sub-funds,  and  (b)  the 
plans  participating  in  the  trust  are  all 
plans  described  in  Section  11(e)(1)— (5)  of 
the  exemption  or  any  Add-On  Plan  as  to 
which  the  25%  Test,  provided  in 
Section  11(e)(6)  of  the  exemption,  is 
satisfied  by  treating  the  trust  as  a  single 
Commingled  Fund. 

In  response  to  this  comment,  it  is  the 
Department's  position  that,  under  the 
circumstances  described  above,  the 
exemption  will  apply  to  the  assets 
managed  by  IXI^MC  within  the  trust, 
assuming  all  other  requirements  of  the 
exemption  are  met.  Further,  it  is  the 
Department's  view  that  for  purposes  of 
calculating  compliance  with  the  25% 
Test  with  respect  to  assets  of  any  Add- 
On  Plan  to  be  added  to  such  trust  uinder 
the  circumstances  described  above,  that 
each  sub-fund  within  such  trust 
managed  by  DCMC  shall  be  treated  as  a 
single  Conmiingled  Fimd  and  where 
DCMC  manages  more  than  one  sub-fund 
within  such  trust,  the  aggregate  value  of 
the  assets  of  such  sub-funds  managed  by 
DCMC  within  such  trust  shall  be  treated 
as  though  such  aggregate  assets  were 
invested  in  a  single  Commingled  Fund. 

With  respect  to  the  two  comments 
above,  for  purposes  of  clarity,  the 
Department  has  added  a  new  definition 
at  paragraph  (n),  as  set  forth  below,  to 
Section  n  of  the  exemption: 

(n)  "Commingled  Fund"  means  a  trust 
fund  managed  by  DCMC  containing  assets  of 
some  or  all  of  the  assets  of  plans,  described 
in  Section  n(e)(l)-(S),  above,  of  this 
exemption,  plans  other  than  Former  DuPont 
Related  Plans,  and,  if  applicable,  any  Add-On 
Plan,  as  to  which  the  25%  Test,  provided  in 
Section  11(e)(6),  above,  of  this  exemption  has 
been  satisfied;  provided  that:  (1)  where 
EXIMC  manages  a  single  sul>-fund  or 
investment  portfolio  within  such  trust,  the 
sub-fund  or  portfolio  will  be  treated  as  a 
single  Commingled  Fund;  and  (2)  where 
E)CMC  manages  more  than  one  sub-fund  or 
investment  portfolio  within  such  trust,  the 
aggregate  value  of  the  assets  of  such  sub- 
funds  or  portfolios  managed  by  DCMC  within 
such  trust  will  be  treated  as  though  such 
aggregate  assets  were  invested  in  a  single 
Commingled  Fund. 

Further,  the  Department  has  amended 
the  language  of  Section  n(e)(6)  to 
include  a  reference  to  the  definition  of 
a  Commingled  Fund  and  a  reference  to 
the  25%  Test,  as  indicated  below  by  the 
underlined  passages: 

(6)  any  plan  (the  Add-On  Plan)  that  is 
sponsored  or  becomes  sponsored  by  an  entity 
that  was.  but  has  ceased  to  be,  an  affiliate  of 
DCMC  (as  defined  in  Section  11(c),  above,  of 
this  exemption);  provided  that:  (A)  the  assets 
of  the  Add-On  Plan  are  invested  in  a 
commingled  fund  (the  Commingled  Fund),  as 
defined  in  Section  II(n),  below,  of  this 
exemption,  with  the  assets  of  a  plan  or  plans, 
described  in  Section  II(e)(l)-{5),  above,  of 


this  exemption;  and  (B)  the  assets  of  the  Add- 
On  Plan  in  the  Commingled  Fund  do  not 
comprise  more  than  25  percent  (25%)  of  the 
value  of  the  aggregate  assets  of  such  fund,  as 
measured  on  the  day  immediately  following 
the  commingling  of  their  assets  [the  25% 
Test). 

(C)  DCMC  asserts  that  it  is  not 
necessary,  in  order  for  the  exemption  to 
apply  with  respect  to  assets  of  a 
Commingled  Fund  which  are  managed 
by  DCMC,  that  the  assets  of  plans 
described  in  Section  n(e)(l>-{5)  of  the 
exemption  and/ or  the  assets  of  any  Add- 
On  Plan  invested  in  such  Commingled 
Fund  represent  all  of  the  assets  of  such 
plans.  In  this  regard,  the  applicant 
believes  that  the  exemption  will  apply 
(if  all  other  applicable  requirements  of 
the  exemption  are  satisfied)  where  only 
a  portion  of  the  assets  of  a  plan 
described  in  Section  II(e)(l)-(5)  of  the 
exemption  are  invested  in  a 
Commingled  Fund. 

In  response  to  this  comment,  the 
Department  agrees  with  DCMC.  In  this 
regard,  it  is  the  Department's  view  that 
it  is  not  necessary  for  all  the  assets  of 
plans  described  in  Section  n(e)  of  the 
exemption  to  be  invested  in  a 
Commingled  Fund  in  order  for  the 
exemption  to  apply,  assuming  all 
applicable  requirements  of  the 
exemption  are  satisfied.  However,  in  the 
event  that  less  than  all  of  the  assets  of 
an  Add-On  Plan  are  invested  in  a 
Commingled  Fund  on  the  date  of  the 
initial  transfer  of  such  Add-On  Plan's 
assets  to  such  fund,  it  is  the 
Department's  view  that  subsequent 
transfers  to  such  Commingled  Fund  of 
some  or  all  of  the  assets  that  remain  in 
such  plan  would  trigger  a  re-calculation 
of  the  25%  Test.  Accordingly,  the 
Department  has  decided  to  amend 
Section  11(e)(6)  of  the  exemption  to 
include  a  new  sub-paragraph  (i),  as 
follows: 

(i)  in  the  event  that  less  than  all  of  the 
assets  of  an  Add-On  Plan  are  invested  in  a 
Commingled  Fund  on  the  date  of  the  initial 
transfer  of  such  Add-On  Plan's  assets  to  such 
fund,  and  if  such  Add-On  Plan  subsequently 
transfers  to  such  Commingled  Fund  some  or 
all  of  the  assets  that  remain  in  such  plan, 
then  for  purposes  of  compliance  with  the 
25%  Test,  the  sum  of  the  value  of  the  initial 
and  each  additional  transfer  of  assets  of  such 
Add-On  Plan  shall  not  exceed  25  percent 
(25%)  of  the  value  of  the  aggregate  assets  in 
such  Commingled  Fund,  as  measured  on  the 
day  immediately  following  the  addition  of 
each  subsequent  transfer  of  such  Add-On 
Plan's  assets  to  such  Commingled  Fund. 

(D)  DCMC  maintains  that  where  the 
assets  of  more  than  one  Add-On  Plan 
are  invested  in  a  Commingled  Fiind 
with  the  assets  of  plans  described  in 
Section  n(e)(l)-(5)  of  the  exemption,  the 
25%  Test  will  be  satisfied,  if  the 
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aggregate  amount  of  the  assets  of  such 
Add-On  Plans  invested  in  such 
Commingled  Fund  do  not  represent 
more  than  25  percent  (25%)  of  the  value 
of  all  of  the  assets  of  such  Commingled 
Fimd,  as  measured  on  the  day 
immediately  following  each  addition  of 
Add-On  Plan  assets  to  such 
Commingled  Fund. 

The  Department  concurs  with 
DCMC's  comment.  Accordingly,  the 
Department  has  decided  for  piuposes  of 
clarity  to  amend  Section  n(e)(6)  of  the 
exemption  to  include  a  new  sub- 
paragraph (ii),  as  set  forth  below: 

(ii)  where  the  assets  of  more  than  one  Add- 
On  Plan  are  invested  in  a  Commingled  Fund 
with  the  assets  of  plans  described  in  Section 
II(e)(lH5),  above,  of  the  exemption,  the  25% 
Test  will  be  satisfied,  if  the  aggregate  amount 
of  the  assets  of  such  Add-On  Plans  invested 
in  such  Commingled  Fund  do  not  represent 
more  than  25  percent  (25%)  of  the  value  of 
all  of  the  assets  of  such  Commingled  Fund, 
as  measured  on  the  day  immediately 
following  each  addition  of  Add-On  Plan 
assets  to  such  Conmiingled  Fund. 

(E)  DCMC  has  expressed  concern  over 
the  application  of  the  25%  Test  in  a 
type  of  arrangement  normally  used  for 
401(k)Plans.  Specifically,  DCMC 
describes  a  situation  where  a  trust  is 
established  with  a  single  trustee  imder 
a  single  trust  agreement:  (a)  with 
provision  for  separate  sub-funds 
representing  different  types  of 
investment  portfolios;  and  (b)  plan 
participants  generally  having  the  right 
to  allocate  amounts  contributed  for 
them  among  the  sub-funds  as  well  as  the 
right  to  transfer  existing  account 
balances  among  such  sub-funds  in  such 
a  trust.  DCMC  indicates  that 
participants  may  make  these  choices  at 
their  discretion  and  often  through 
telephonic  contact  with  the  trustee 
without  the  employer's  personnel 
having  any  involvement  in  or 
knowledge  of  such  transactions.  DCMC 
maintains  that  where  a  number  of  plans 
are  funded  through  such  a  trust,  the 
proportionate  interest  of  a  particular 
plan  will  be  different  for  the  various 
sub-funds,  because  of  differing 
investment  choices  made  by 
participants  in  such  plans  using  the 
trust.  Because  these  investment  choices 
can  be  made  by  participants  on  a  daily 
basis,  a  particular  plan's  proportionate 
interest  in  a  particular  sub-fund  can 
change  over  a  short  period  of  time. 

Further,  DCMC  has  expressed  concern 
over  the  application  of  the  25%  Test 
with  regard  to  increases  in  the  value  of 
Add-On  Plan  assets  in  a  Commingled 
Fimd.  In  this  regard,  DCMC  maintains 
that  investment  earnings  on  Add-On 
Plan  assets  held  in  such  Commingled 
Fund  should  not  be  considered  to 


involve  an  addition  of  assets  for 
purposes  of  compliance  with  the  25% 
Test.  It  is  EJCMC's  position  that,  if  the 
25%  Test  is  met  at  the  time  assets  of  an 
Add-On  Plan  are  added  to  a 
Commingled  Fimd,  the  25%  Test  will 
not  thereafter  fail  to  be  satisfied  merely 
because  the  assets  of  the  Add-On  Plan 
held  in  the  Commingled  Fimd  have 
appreciated  to  a  greater  extent  than  the 
assets  of  the  other  plans  (described  in 
Section  n(e)(lH5)  of  the  exemption) 
that  are  held  in  such  Commingled  Fund. 

To  address  this  issue,  DCMC,  as  a 
follow-up  to  its  conunent  letters  of 
October  17  and  October  18,  2000, 
requested  that  the  Department  consider 
the  following  language: 

If  during  any  calendar  year  DCMC  manages 
assets  within  fewer  than  all  of  the  sub-funds 
and  the  25%  test,  is  not  satisfied  for  such 
year  (on  a  weighted-average  basis)  taking  into 
account  only  d^e  sUb-funds  as  to  which 
E)CMC  has  asset  management 
responsibilities,  the  Exemption  will  not 
apply.to  such  Commingled  Fund  during  the 
next  following  calendar  year. 

The  Department  has  decided  not  to 
accept  DCMC's  suggestion,  as  set  forth 
above.  However,  the  Department 
recognizes  that  with  respect  to  Add-On 
Plan  Assets  in  a  Commingled  Fund,  it 
would  be  burdensome  to  require 
continual  testing  of  the  percentage  of 
Add-On  Plan  assets  to  the  total  assets  in 
a  Commingled  Fund,  as  a  result  of 
events  that  occur  in  the  ordinary 
operation  of  a  plan  or  as  a  result  of 
increases  in  the  value  of  an  Add-On 
Plan's  assets  held  in  a  Commingled 
Fund.  Accordingly,  the  Department  has 
decided  to  clarify  the  language  of  the 
exemption  by  adding  the  following  new 
sub-paragraph  (iii)  to  Section  11(e)(6)  of 
the  exemption: 

(iii)  if  the  25%  Test  is  satisfied  at  the  time 
of  the  initial  and  any  subsequent  transfer  of 
an  Add-On  Plan's  assets  to  a  Commingled 
Fund,  as  provided  in  Section  11(e),  atwve,  this 
requirement  shall  continue  to  be  satisfied 
notwithstanding  that  the  assets  of  such  Add- 
On  Plan  in  the  Commingled  Fund  exceed  25 
percent  (25%)  of  the  value  of  the  aggregate 
assets  of  such  fund  solely  as  a  result  of:  (AA) 
a  distribution  to  a  participant  in  a  Former 
DuPont  Related  Plan;  (BB)  periodic  employer 
or  employee  contributions  made  in 
accordance  with  the  terms  of  the  governing 
plan  documents;  (CC)  the  exercise  of 
discretion  by  a  Former  DuPonI  Related  Plan 
participant  to  re-allocate  an  existing  account 
balance  in  a  Commingled  Fund  managed  by 
DCMC  or  to  withdraw  assets  firom  a 
Commingled  Fund;  or  (DD)  an  increase  in  the 
value  of  the  assets  of  the  Add-On  Plan  held 
in  such  Commingled  Fund  due  to  investment 
earnings  or  appreciation. 

(P)  DCMC  acknowledges  that  where  a 
Commingled  Fund  includes  assets  of 
Add-On  Plans,  the  25%  Test  is  to  be 
applied  to  such  Commingled  Fund  on 


the  next  day  immediately  following 
each  addition  of  Add-On  Plan  assets  to 
such  Commingled  Fund.  However, 
DCMC  maintains  that,  if  the  25%  Test 
is  met  at  the  time  the  assets  of  an  Add- 
On  Plan  are  transferred  to  a 
Commingled  Fund,  the  25%  Test  will 
not  thereafter  fail  to  be  satisfied  merely 
because  the  assets  of  plans  (described  in 
Section  II(e)(l)-(5)  of  the  exemption) 
that  are  held  in  such  Commingled  Fund 
are  withdrawn  from  such  fund.  In  this 
regard,  DCMC  believes  that  after  such  a 
withdrawal,  if  Add-On  Plan  assets  are 
added  to  such  Commingled  Fund,  the 
exemption  would  cease  to  apply,  if  the 
25%  Test  were  not  then  satisfied. 

In  response  to  this  comment,  it  is  the 
position  of  the  Department  that  other 
than,  as  set  forth,  above,  in  Section 
n(e)(6)(iii)of  this  exemption,  the  25% 
Test  is  to  be  satisfied  each  time  assets 
of  an  Add-On  Plan  are  transferred  to  or 
invested  in  a  Commingled  Fund.  Failure 
to  satisfy  the  25%  Test  or  any  other 
condition  of  this  exemption  would 
cause  the  exemption  inunediately  to 
become  unavailable  to  Add-On  Plans. 
The  Department  notes  that,  if  as  a  result 
of  a  decision  by  an  employer  or  a 
sponsor  of  a  plan  (described  in  Section 
n(e)(l)-{5)  of  the  exemption),  the  assets 
of  such  plan  are  withdrawn  from  a 
Commingled  Fund,  and  if  as  a  result  of 
such  withdrawal  the  25%  Test  is  no 
longer  satisfied  with  respect  to  any  Add- 
On  Plan  in  such  Conuningled  Fund, 
then  it  is  the  position  of  the  Department 
that  the  exemption  would  immediately 
cease  to  apply  to  all  of  the  Add-On 
Plans  invested  in  such  Commingled 
Fund.  Accordingly,  the  Department  has 
decided  to  clarify  the  language  of  the 
exemption  by  adding  the  following  new 
sub-paragraph  (iv)  to  Section  11(e)(6)  of 
the  exemption: 

(iv)  if,  as  a  result  of  a  decision  by  an 
employer  or  a  sponsor  of  a  plan  described  in 
Section  II(e)(l)-(5)  of  the  exemption  to 
withdraw  some  or  all  of  the  assets  of  such 
plan  from  a  Commingled  Fund,  the  25%  Test 
is  no  longer  satisfied  with  respect  to  any 
Add-On  Plan  in  such  Commingled  Fund, 
then  the  exemption  will  immediately  cease  to 
apply  to  all  of  the  Add-On  Plans  invested  in 
such  Commingled  Fund. 

(G)  DCMC  asserts  that  where  the 
assets  of  a  Commingled  Fund  include 
assets  of  plans,  other  than  Former 
DuPont  Related  Plans,  the  inclusion  of 
the  assets  of  such  other  plans  in  such 
Commingled  Fund  will  not  prevent  the 
application  of  the  exemption  to  Former 
DuPont  Related  Plans,  provided  that  the 
assets  of  such  other  plans  will  be 
disregarded  in  applying  the  25%  Test  to 
any  Add-On  Plan  whose  assets  are  held 
in  such  Commingled  Fund. 
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With  respect  to  this  comment,  the 
Department  concurs  writh  E>CMC. 
Accordingly,  for  purposes  of  clarity,  the 
Department  has  decided  to  amend 
Section  11(e)(6)  of  the  exemption  to 
include  a  new  paragraph  (v)  as  follows: 

(v)  where  the  assets  of  a  Commingled  Fund 
include  assets  of  plans  other  than  Former 
DuPont  Related  Plans,  as  defined  in  Section 
11(e),  above,  of  this  exemption,  the  25%  Test 
will  be  determined  without  regard  to  the 
assets  of  such  other  plans  in  such 
Commingled  Fund. 

iifyter  giving  full  consideration  to  the 
itire  record,  including  the  written 
conunents  from  DCMC,  the  Department 
has  decided  to  grant  the  exemption,  as 
amended  by  the  Department  herein.  The 
comment  letters  submitted  to  the 
Department  have  been  included  as  part 
of  the  public  record  of  the  exemption 
application.  The  complete  application 
file,  including  all  supplemental 
submissions  received  by  the 
Department,  is  made  available  for  public 
inspection  in  the  Public  Documents 
Room  of  the  Pension  Welfare  Benefits 
Administration,  Room  N-1513,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210. 
For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  Notice  published 
on  August  17,  2000,  at  65  FR  50226. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Angelena  C.  Le  Blanc  of  the  Department, 
telephone  (202)  219-8883  (this  is  not  a 
toll-free  number). 

General  Motors  Investment 
Management  Corporation,  Located  in 
New  York.  NY 

[Prohibited  Transaction  Exemption  2001-06, 
Exemption  Application  Nos.:  D-10782 
through  D-10785J 

Exemption 

/.  Transactions 

The  restrictions  of  section 
406(a)(1)(A)  through  (D)  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code  by  reason  of 
section  4975(c)(1)(A)  through  (D),'  shall 
not  apply,  as  of  May  28, 1999,  to  a 
transaction  between  a  party  in  interest 
with  respect  to  certain  plans  (the 
Transition  Plans),  as  defined  in  Section 
11(e),  below,  and  an  investment  fund  in 
which  such  plans  have  an  interest  (the 
Investment  Fund),  as  defined  in  Section 
II(k),  below,  provided  that  General 
Motors  Investment  Management 
Corporation  or  its  successor 


(collectively,  GMIMCO)  has 
discretionary  authority  or  control  with 
respect  to  the  plan  assets  involved  in 
the  transaction  and  the  following 
conditions  are  satisfied: 

(a)  GMIMCO  or  its  successor  is  an 
investment  adviser  registered  under  the 
Investment  Advisers  Act  of  1940  that 
has,  as  of  the  last  day  of  its  most  recent 
fiscal  year,  total  assets,  including  in- 
house  plan  assets  (the  In-house  Plan 
Assets),  as  defined  in  Section  n(g), 
below,  under  its  management  and 
control  in  excess  of  $100  million  and 
shareholders'  or  partners'  equity,  as 
defined  in  Section  II(j),  below,  in  excess 
of  $750,000; 

(b)  At  the  time  of  the  transaction,  as 
defined  in  Section  II(m),  below,  the 
party  in  interest  or  its  affiliate,  as 
defined  in  Section  n(a),  below,  does  not 
have,  and  during  the  immediately 
preceding  one  (1)  year  has  not 
exercised,  the  authority  to^ 

(1)  Appoint  or  terminate  GMIMCO  as 
a  manager  of  any  of  the  Transition 
Plans'  assets,  or 

(2)  Negotiate  the  terms  of  the 
management  agreement  with  GMIMCO 
(including  renewals  or  modifications 
thereof)  on  behalf  of  the  Transition 
Plans; 

(c)  The  transaction  is  not  described 
in — 

(1)  Prohibited  Transaction  Class 
Exemption  81-6  (PTCE  81-6) »  (relating 
to  securities  lending  arrangements); 

(2)  Prohibited  Transaction  Class 
Exemption  83-1  (PTCE  83-1) »  (relating 
to  acquisitions  by  plans  of  interests  in 
mortgage  poob),  or 

(3)  Prohibited  Transaction  Class 
Exemption  82-87  (PTCE  82-87)  ^° 
(relating  to  certain  mortgage  financing 
arrangements); 

(d)  The  terms  of  the  transaction  are 
negotiated  on  behalf  of  the  Investment 
Fund  by,  or  under  the  authority  and 
general  direction  of,  GMIMCO,  and 
either  GMIMCO,  or  (so  long  as  GMIMCO 
retains  full  fiduciary  responsibility  with 
respect  to  the  transaction)  a  property 
manager  acting  in  accordance  with 
written  guidelines  established  and 
administered  by  GMIMCO,  makes  the 
decision  on  behalf  of  the  Investment 
Fund  to  enter  into  the  transacticm; 

(e)  At  the  time  the  transaction  is 
entered  into,  and  at  the  time  of  any 
subsequent  renewal  or  modification 
thereof  that  requires  the  consent  of 
GMIMCO,  the  terms  of  the  transaction 
are  at  least  as  favorable  to  the 
Investment  Fund  as  the  terms  generally 


'  For  purposes  of  this  exemption,  references  to 
specific  provisions  of  Title  I  of  the  Act  unless 
otherwise  specified,  refer  to  the  corresponding 
provisions  of  the  Code. 


•46  FR  7527,  January  23, 19dl. 
•48  FR  895.  January  7,  1983. 
>°47  FR  21331,  May  18, 1982. 


available  in  arm's  length  transactions 
between  unrelated  parties; 

(f)  Neither  GMIMCO  nor  any  affiliate 
thereof,  as  defined  in  Section  n(b), 
below,  nor  any  owner,  direct  or  indirect, 
of  a  5  percent  (5%)  or  more  interest  in 
GMIMCO  is  a  person  who,  within  the 
ten  (10)  years  immediately  preceding 
the  transaction,  has  been  either 
convicted  or  released  from 
imprisonment,  whichever  is  later,  as  a 
result  of: 

(1)  any  felony  involving  abuse  or 
misuse  of  such  person's  employee 
benefit  plan  position  or  employment,  or 
position  or  employment  with  a  labor 
organization; 

(2)  any  felony  arising  out  of  the 
conduct  of  the  business  of  a  broker, 
dealer,  investment  adviser,  bank, 
insurance  company,  or  fiduciary; 

(3)  income  tax  evasion; 

(4)  any  felony  involving  the  larceny, 
theft,  robbery,  extortion,  forgery, 
counterfeiting,  firaudulent  concealment, 
embezzlement,  fraudulent  conversion, 
or  misappropriation  of  funds  or 

'  securities;  conspiracy  or  attempt  to 
commit  any  such  crimes  or  a  crime  in 
which  any  of  the  foregoing  crimes  is  an 
element;  or 

(5)  any  other  crime  described  in 
section  411  of  the  Act. 

For  purposes  of  this  Section  1(f),  a 
person  shall  be  deemed  to  have  been 
"convicted"  from  the  date  of  the 
judgment  of  the  trial  court,  regardless  of 
whether  the  judgment  remains  under 
appeal; 

(gi  The  transaction  is  not  part  of  an 
agreement,  arrangement,  or 
understanding  designed  to  benefit  a 
party  in  interest; 

(h)  The  party  in  interest  dealing  with 
the  Investment  Fund: 

(1)  Is  a  party  in  interest  with  respect 
to  the  Transition  Plans  (including  a 
fiduciary)  solely  by  reason  of  providing 
services  to  the  "Transition  Plans,  or 
solely  by  reason  of  a  relationship  to  a 
service  provider  described  in  section 
3(14)(F),(G),(H),  or  (I)  of  the  Act; 

(2)  Does  not  have  discretionary 
authority  or  control  with  respect  to  the 
investment  of  plan  assets  involved  in 
the  transaction  and  does  not  render 
investment  advice  (within  the  meaning 
of  29  CFR  §  2510.3-21(c))  with  respect 
to  those  assets;  and 

(3)  Is  neither  GMIMCO  nor  a  person 
related  to  GMIMCO,  as  defined  in 
Section  n(i),below; 

(i)  GMIMCO  adopts  written  policies 
and  procedures  that  are  designed  to 
assure  compliance  with  the  conditions 
of  the  exemption; 

(j)  An  independent  auditor,  who  has 
appropriate  technical  training  or 
experience  and  proficiency  with  the 
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fiduciary  responsibility  provisions  of 
the  Act  and  who  so  represents  in 
writing,  conducts  an  exemption  audit, 
as  defined  in  Section  n(f),  below,  on  an 
annual  basis.  Following  completion  of 
the  exemption  audit,  the  auditor  shall 
issue  a  written  report  to  the  Transition 
Plans  presenting  its  specific  findings 
regarding  the  level  of  compliance  with 
the  policies  and  procedures  adopted  by 
GMIMCO  in  accordance  with  Section 
I(i),  above,  of  this  exemption;  and 

(k)(l)  GMIMCO  or  an  affihate 
maintaing  or  causes  to  be  maintained 
within  the  United  States,  for  a  period  of 
six  (6)  years  from  the  date  of  each 
transaction,  the  records  necessary  to 
enable  the  persons  described  in  Section 
I(k)(2)  to  determine  whether  the 
conditions  of  this  exemption  have  been 
met,  except  that  (a)  a  prohibited 
transaction  will  not  be  considered  to 
have  occurred  if,  due  to  ciiciunstances 
beyond  the  control  of  GMIMCO  and/ or 
its  affiliates,  the  records  are  lost  or 
destroyed  prior  to  the  end  of  the  six  (6) 
year  period,  and  (b)  no  party  in  interest 
or  disqualified  person  other  than 
GMIMCO  shall  be  subject  to  the  civil 
penalty  that  may  be  assessed  under 
section  502(i)  of  the  Act,  or  to  the  taxes 
imposed  by  section  4975  (a)  and  (b)  of 
the  Code,  if  the  records  are  not 
maintained,  or  are  not  available  for 
examination,  as  required  by  Section 
I(k)(2),  below,  of  this  exemption. 

(2)  Except  as  provided  in  Section 
I(k)(3),below,  of  this  exemption,  and 
notwithstanding  any  provisions  of 
subsections  (a)(2)  and  (b)  of  section  504 
of  the  Act,  the  records  referred  to  in 
Section  I(k)(l),above,  of  this  exemption 
are  imconditionally  available  for 
examination  at  their  customary  location 
during  normal  business  hours  by: 

(A)  any  duly  authorized  employee  or 
representative  of  the  Department  of 
Labor  (the  Department)  or  of  the  Internal 
Revenue  Service; 

(B)  any  fiduciary  of  any  of  the 
Transition  Plans  investing  in  the 
Investment  Fund  or  any  duly  authorized 
representative  of  such  fiduciary; 

(C)  any  contributing  employer  to  any 
of  the  Transition  Plans  investing  in  the 
Investment  Fund  or  any  duly  authorized 
employee  representative  of  such 
employer, 

(D)  any  participant  or  beneficiary  of 
any  of  the  Transition  Plans  investing  in 
the  Investment  Fund,  or  any  duly 
authorized  representative  of  such 
participant  or  beneficiary;  and 

(E)  any  employee  organization  whose 
members  are  covered  by  such  Transition 
Plans; 

(3)  None  of  the  persons  described  in 
Section  I(k)(2)(B)  through  (E),  above,  of 
this  exemption  shall  be  authorized  to 


examine  trade  secrets  of  GMIMCO  or  its 
affiliates  or  commercial  or  financial 
information  which  is  privileged  or 
confidential. 

II.  Definitions 

(a)  For  purposes  of  Section  1(b)  of  this 
exemption,  an  "affiliate"  of  a  person 
means — 

(1)  Any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
conunon  control  with  the  person, 

(2)  Any  corporation,  partnership, 
trust,  or  unincorporated  enterprise  of 
which  such  person  is  an  officer, 
director,  5  percent  (5%)  or  more  partner, 
or  employee  (but  only  if  the  employer 
of  such  employee  is  the  plan  sponsor), 
and 

(3)  Any  director  of  the  person  or  any 
employee  of  the  person  who  is  a  highly 
compensated  employee,  as  defined  in 
section  4975(e)(2)(H)  of  the  Code,  or 
who  has  direct  or  indirect  authority, 
responsibility,  or  control  regarding  the 
custody,  management,  or  disposition  of 

*plan  assets.  A  named  fiduciary  (within 
the  meaning  of  section  402(a)(2)  of  the 
Act)  of  a  plan,  and  an  employer  any  of 
whose  employees  are  covered  by  the 
plan,  will  also  be  considered  affiUates 
with  respect  to  each  other  for  purposes 
of  Section  1(b)  if  such  employer  or  an 
affiliate  of  such  employer  has  the 
authority,  alone  or  shared  with  others, 
to  appoint  or  terminate  the  named 
fiduciary  or  otherwise  negotiate  the 
terms  of  the  named  fiduciary's 
einplo)nment  agreement. 

(d)  For  purposes  of  Section  1(f),  above, 
of  this  exemption,  an  "affiliate"  of  a 
person  means — 

(1)  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by.  or  under 
common  control  with  the  person, 

(2)  Any  director  of,  relative  of,  or 
partner  in,  any  such  person, 

(3)  Any  corporation,  partnership, 
trust,  or  unincorporated  enterprise  of 
which  such  person  is  an  officer, 
director,  or  a  5  percent  (5%)  or  more 
partner  or  owner,  and 

(4)  Any  employee  or  officer  of  the 
person  who  — 

(A)  Is  a  highly  compensated  employee 
(as  defined  in  section  4975(e)(2)(H)  of 
the  Code)  or  officer  (earning  10  percent 
(10%)  or  more  of  the  yearly  wages  of 
such  person),  or 

(B)  Has  direct  or  indirect  authority, 
responsibility  or  control  regarding  the 
custody,  management,  or  disposition  of 
plan  assets. 

(c)  For  purposes  of  Section  11(e)  and 
(g),  below,  of  this  exemption  an 
"affiliate"  of  GMIMCO  includes  a 
member  of  either: 


(1)  a  controlled  group  of  corporations, 
as  defined  in  section  414(b)  of  the  Code, 
of  which  GMIMCO  is  a  member,  or 

(2)  a  group  of  trades  or  businesses 
under  conunon  control,  as  defined  in 
section  414(c)  of  the  Code,  of  which 
GMIMCO  is  a  member;  provided  that 
"50  percent"  shall  be  substituted  for  "80 
percent"  wherever  "80  percent"  appears 
in  section  414(b)  or  414(c)  of  the  rules 
thereunder. 

(d)  The  term,  "control"  means  the 
power  to  exercise  a  controlling 
influence  over  the  management  or 
policies  of  a  person  other  than  an 
individual. 

(e)  "Transition  Plans"  mean: 

(1)  the  Delphi  Retirement  Program  for 
Salaried  Employees;  Delphi  Hourly-Rate 
Employees  Pension  Plan;  Delphi 
Automotive  Systems  Corporation 
Personal  Savings  Plan,  Delphi 
Automotive  Systems  Corporation 
Income  Seouity  Plan,  E)elphi 
Automotive  Systems  Corporation 
Savings-Stock  Purchase  Program. 
Packard-Hughes  Interconnect  Non- 
Bargaining  Retirement  Plan,  Packard- 
Hughes  Interconnect  Bargaining 
Retirement  Plan,  Packard-Hughes 
Interconnect  Foley- Alabama  Facility 
Retirement  Plan,  and  ASEC 
Manufacturing  Retirement  Program 
(collectively,  the  Delphi  Plans); 

(2)  any  plan  the  assets  of  which 
include  or  have  included  assets  that 
were  managed  by  GMIMCO,  as  an  in- 
house  asset  manager  (INHAM),  pursuant 
to  Prohibited  Transaction  Class 
Exemption  96-23  (PTCE  96-23);"  but 
as  to  which  PTCE  96^-23  is  no  longer 
available  because  such  assets  are  no 
longer  held  under  a  plan  maintained  by 
an  affiliate  of  GMIMCO  (as  defined  in 
Section  n(c),  above,  of  this  exemption); 
and 

(3)  any  plan  (the  Add-On  Plan)  that  is 
sponsored  or  becomes  sponsored  by  an 
entity  that  was,  but  has  ceased  to  be,  an 
affiliate  of  GMIMCO  (as  defined  in 
Section  n(c),  above,  of  this  exemption); 
provided  that:  (A)  The  assets  of  the 
Add-On  Plan  are  invested  in  a 
commingled  fund  (the  Commingled 
Fimd),  as  defined  in  Section  n(n), 
below,  of  this  exemption,  with  the 
assets  of  a  plan  or  plans,  described  in 
Section  II(e)(l)-(2),  above,  of  this 
exemption;  and  (B)  the  assets  of  the 
Add-On  Plan  in  the  Commingled  Fund 
do  not  comprise  more  than  25  percent 
(25%)  of  the  value  of  the  aggregate 
assets  of  such  fund,  as  measiu^d  on  the 
day  inunediately  following  the 
commingling  of  their  assets  (the  25% 
Test); 


'  61  FR  15975  (April  10. 1996). 
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For  purposes  of  the  25%  Test,  as  set 
;  ii>rth  in  Section  11(e)(3),  above: 

(i)  in  the  event  that  less  than  all  of  the 
assets  of  an  Add-On  Plan  are  invested 
in  a  Commingled  Fund  on  the  date  of 
the  initial  transfer  of  such  Add-On 
Plan's  assets  to  such  fund,  and  if  such 
Add-On  Plan  subsequently  transfers  to 
such  Commingled  Fund  some  or  all  of 
the  assets  that  remain  in  such  plan,  then 
for  purposes  of  compliance  with  the 
25%  Test,  the  sum  of  the  value  of  the 
initial  and  each  additional  transfer  of 
assets  of  such  Add-On  Plan  shall  not 
exceed  25  percent  (25%)  of  the  value  of 
the  aggregate  assets  in  such 
Commingled  Fimd,  as  measured  on  the 
day  inunediately  following  the  addition 
of  each  subsequent  transfer  of  such 
Add-On  Plan's  assets  to  such 
Commingled  Fund; 

(ii)  where  the  assets  of  more  than  one 
Add-On  Plan  are  invested  in  a 
Commingled  Fimd  with  the  assets  of 
plans  described  in  Section  n(e)(l)-(2), 
above,  of  the  exemption,  the  25%  Test 
will  be  satisfied,  if  the  aggregate  amount 
of  the  assets  of  such  Add-On  Plans 
invested  in  such  Commingled  Fiuid  do 
not  represent  more  than  25  percent 
(25%)  of  the  value  of  all  of  the  assets  of 
such  Commingled  Fimd,  as  measured 
on  the  day  immediately  following  each 
addition  of  Add-On  Plan  assets  to  such 
Commingled  Fund; 

(iii)  if  the  25%  Test  is  satisfied  at  the 
time  of  the  initial  and  any  subsequent 
transfer  of  an  Add-On  Plan's  assets  to  a 
Commingled  Fund,  as  provided  in 
Section  n(e),  above,  this  requirement 
shall  continue  to  be  satisfied 
notwithstanding  that  the  assets  of  such 
Add-On  Plan  in  the  Commingled  Fund 
exceed  25  percent  (25%)  of  the  value  of 
the  aggregate  assets  of  such  fund  solely 
as  a  result  of:  (AA)  a  distribution  to  a 
participant  in  a  Transition  Plan;  (BB) 
periodic  employer  or  employee 
contributions  made  in  accordance  with 
the  terms  of  the  governing  plan 
documents;  (CC)  the  exercise  of 
discretion  by  a  Transition  Plan 
participant  to  re-allocate  an  existing 
account  balance  in  a  Commingled  Fund 
managed  by  GMIMCO  or  to  withdraw 
assets  from  a  Commingled  Fund;  or  (DD) 
an  increase  in  the  value  of  the  assets  of 
the  Add-On  Plan  held  in  such 
Commingled  Fund  due  to  investment 
earnings  or  appreciation; 

(iv)  if,  as  a  result  of  a  decision  by  an 
employer  or  a  sponsor  of  a  plan 
described  in  Section  n(e)(l)-(2)  of  the 
exemption  to  withdraw  some  or  all  of 
the  assets  of  such  plan  from  a 
Commingled  Fimd,  the  25%  Test  is  no 
longer  satisfied  with  respect  to  any  Add- 
On  Plan  in  such  Commingled  Fund, 
then  the  exemption  will  immediately 


cease  to  apply  to  all  of  the  Add-On 
Plans  invested  in  such  Commingled 
Fund;  and 

(v)  where  the  assets  of  a  Commingled 
Fund  include  assets  of  plans  other  than 
Transition  Plans,  as  defined  in  Section 
11(e),  above,  of  this  exemption,  the  25% 
Test  will  be  determined  without  regard 
to  the  assets  of  such  other  plans  in  such 
Commingled  Fund. 

(f)  "Exemption  audit"  of  any  of  the 
Transition  Plans  must  consist  of  the 
following: 

(1)  A  review  of  the  written  poUcies 
and  procedures  adopted  by  GMIMCO, 
pursuant  to  Section  I(i),  above,  of  this 
exemption,  for  consistency  with  each  of 
the  objective  requirements  of  this 
exemption,  as  described  in  Section 
n(f)(5),  below; 

(2)  A  test  of  a  representative  sample 
of  the  subject  transactions  in  order  to 
make  findings  regarding  whether 
GMIMCO  is  in  compUance  with: 

(A)  the  written  policies  and 
procedures  adopted  by  GMIMCO, 
pursuant  to  Section  I(i),  above,  of  this 
exemption;  and 

(B)  the  objective  requirements  of  this 
exemption; 

(3)  A  determination  as  to  whether 
GMIMCO  has  satisfied  the  requirements 
of  Section  1(a),  above,  of  this  exemption; 

(4)  Issuance  of  a  written  report 
describing  the  steps  performed  by  the 
auditor  during  the  course  of  its  review 
and  the  auditor's  findings;  and 

(5)  For  purposes  of  Section  11(f)  of  this 
exemption,  the  written  policies  and 
procedures  must  describe  the  following 
objective  requirements  of  the  exemption 
and  the  steps  adopted  by  GMIMCO  to 
assure  compliance  with  each  of  these 
requirements: 

(A)  the  requirements  of  Section  1(a), 
above,  of  this  exemption  regarding 
registration  under  the  Investment 
Advisers  Act  of  1940,  total  assets  under 
management,  and  shareholders'  or 
partners'  equity; 

(B)  the  requirements  of  Part  I  and 
Section  1(d)  of  this  exemption  regarding 
the  discretionary  authority  or  control  of 
GMIMCO  with  respect  to  the  assets  of 
the  Transition  Plans  involved  in  the 
transaction,  in  negotiating  the  terms  of 
the  transaction,  and  with  regard  to  the 
decision  on  behalf  of  the  Transition 
Plans  to  enter  into  the  transaction; 

(C)  the  transaction  is  not  entered  into 
with  any  person  who  is  excluded  from 
relief  under  Section  1(h)(1),  above,  of 
this  exemption,  Section  1(h)(2)  to  the 
extent  such  person  has  discretionary 
authority  or  control  over  the  plan  assets 
involved  in  the  transaction,  or  Section 
1(h)(3);  and 


(D)  the  transaction  is  not  described  in 
any  of  the  class  exemptions  listed  in 
Section  1(c),  above,  of  this  exemption. 

(g)  "In-house  Plan  Assets"  means  the 
assets  of  any  plan  maintained  by  an 
affihate  of  GMIMCO,  as  defined  in 
Section  n(c),  above,  of  this  exemption 
and  with  respect  to  which  GMIMCO 
exercises  discretionary  authority  or 
control.    . 

(h)  The  term,  "party  in  interest," 
means  a  person  described  in  section 
3(14)  of  the  Act  and  includes  a 
"disqualified  person,"  as  defined  in 
section  4975(e)(2)  of  the  Code. 

(i)  GMIMCO  is  "related"  to  a  party  in 
interest  for  purposes  of  Section  1(h)(3)  of 
this  exemption,  if  the  party  in  interest 
(or  a  person  controlling,  or  controlled 
by,  the  party  in  interest)  owns  a  5 
percent  (5%)  or  more  interest  in 
GMIMCO,  or  if  GMIMCO  (or  a  person 
controlling,  or  controlled  by  GMIMCO) 
owns  a  5  percent  (5%)  or  more  interest 
in  the  party  in  interest. 

For  purposes  of  this  definition: 

(1)  the  term,  "interest,"  means  with 
respect  to  ownership  of  an  entity — 

(A)  The  combined  voting  power  of  all 
classes  of  stock  entitled  to  vote  or  the 
total  value  of  the  shares  of  all  classes  of 
stock  of  the  entity  if  the  entity  is  a 
corporation, 

(B)  The  capital  interest  or  the  profits 
interest  of  the  entity  if  the  entity  is  a 
partnership;  or 

(C)  The  beneficial  interest  of  the 
entity  if  the  entity  is  a  trust  or 
unincorporated  enterprise;  and 

(2)  A  person  is  considered  to  own  an 
interest  held  in  any  capacity  if  the 
person  has  or  shares  the  authority — 

(A)  To  exercise  any  voting  rights  or  to 
direct  some  other  person  to  exercise  the 
voting  rights  relating  to  such  interest,  or 

(B)  To  dispose  or  to  direct  the 
disposition  of  such  interest. 

(j)  For  purposes  of  Section  1(a)  of  this 
exemption,  the  term,  "shareholders'  or 
partners*  equity,"  means  the  equity 
shown  in  the  most  recent  balance  sheet 
prepared  within  the  two  (2)  years 
immediately  preceding  a  transaction 
undertaken  pursuant  to  this  exemption, 
in  accordance  with  generally  accepted 
accounting  principles. 

(k)  "Investment  Fund"  includes  single 
customer  and  pooled  separate  account 
maintained  by  an  insurance  company, 
individual  trust  and  common,  collective 
or  group  trusts  maintained  by  a  bank, 
and  any  other  account  or  fund  to  the 
extent  that  the  disposition  of  its  assets 
(whether  or  not  in  the  custody  of 
GMIMCO)  is  subject  to  the  discretionary 
authority  of  GMIMCO. 

(1)  The  term,  "relative,"  means  a 
relative  as  that  term  is  defined  in 
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section  3(15)  of  the  Act,  or  a  brother, 
sister,  or  a  spouse  of  a  brother  or  sister. 

(m)  The  "time"  as  of  which  any 
transaction  occurs  is  the  date  upon 
which  the  transaction  is  entered  into,  hi 
addition,  in  the  case  of  a  transaction 
that  is  continuing,  the  transaction  shall 
be  deemed  to  occur  until  it  is 
terminated.  If  any  transaction  is  entered 
into  on  or  after  the  date  when  the  grant 
of  this  exemption  is  published  in  the 
Federal  Register  or  a  renewal  that 
requires  the  consent  of  GMIMCO  occurs 
on  or  after  such  publication  date  and  the 
requirements  of  this  exemption  are 
satisfied  at  the  time  the  transaction  is 
entered  into  or  renewed,  respectively, 
the  requirements  will  continue  to  be 
satisfied  thereafter  with  respect  to  the 
transaction.  Nothing  in  this  subsection 
shall  be  construed  as  exempting  a 
transaction  entered  into  by  an 
Investment  Fund  which  becomes  a 
transaction  described  in  section  406  of 
the  Act  or  section  4975  of  the  Code 
while  the  transaction  is  continuing, 
unless  the  conditions  of  this  exemption 
were  met  either  at  the  time  the 
transaction  was  entered  into  or  at  the 
time  the  transaction  would  have  become 
prohibited  but  for  this  exemption.  In 
determining  compliance  with  the 
conditions  of  the  exemption  at  the  time 
that  the  transaction  was  entered  into  for 
purposes  of  the  preceding  sentence. 
Section  1(h)  of  this  exemption  will  be 
deemed  satisfied  if  the  transaction  was 
entered  into  between  a  plan  and  a 
person  who  was  not  then  a  party  in 
interest. 

(n)  "Commingled  Fund"  means  a  trust 
fund  managed  by  GMIMCO  containing 
assets  of  some  or  all  of  the  assets  of 
plans,  described  in  Section  II(e)(l)-(2), 
above,  of  this  exemption,  plans  other 
than  Transition  Plans,  and,  if 
appUcable,  any  Add-On  Plan,  as  to 
which  the  25%  Test,  provided  in 
Section  n(e)(3),  above,  of  this  exemption 
has  been  satisfied;  provided  that:  (1) 
where  GMIMCO  manages  a  single  sub- 
fund  or  investment  portfolio  within 
such  trust,  the  sub-hmd  or  portfolio  will 
be  treated  as  a  single  Commingled  Fund; 
and  (2)  where  GMIMCO  manages  more 
than  one  sub-fund  or  investment 
portfolio  within  such  trust,  the  aggregate 
value  of  the  assets  of  such  sub-funds  or 
portfolios  managed  by  GMIMCO  within 
such  trust  will  be  treated  as  though  such 
aggregate  assets  were  invested  in  a 
single  Commingled  Fund. 

Temporary  Nature  of  Exemption 

The  Department  has  determined  that 
the  relief  provided  by  this  exemption  is 
temporary  in  natiu«.  The  exemption  is 
effective  May  28,  1999,  and  expires  on 
the  day  which  is  five  (5)  years  from  the 


date  of  the  publication  of  the  final 
exemption  in  the  Federal  Register. 
Accordingly,  the  relief  provided  by  this 
exemption  will  not  be  available  upon 
the  expiration  of  such  five-year  period 
for  any  new  or  additional  transactions, 
as  described  herein,  after  such  date,  but 
would  continue  to  apply  beyond  the 
expiration  of  such  five-year  period  for 
continuing  transactions  entered  into 
within  the  five-year  period;  provided 
the  conditions  of  this  exemption 
continue  to  be  satisfied.  Should  the 
applicant  wish  to  extend,  beyond  the 
expiration  of  such  five-year  period,  the 
relief  provided  by  this  exemption  to 
new  or  additional  transactions,  the 
applicant  may  submit  another 
application  for  exemption.  In  this 
regard,  the  Department  expects  that 
prior  to  filing  another  exemption 
application  seeking  relief  for  new  or 
additional  transactions,  the  applicant 
would  be  prepared  to  demonstrate 
compliance  with  the  conditions  of  this 
exemption. 

Written  Comments 

In  the  Notice  of  Proposed  Exemption 
(the  Notice),  the  Department  invited  all 
interested  persons  to  submit  written 
comments  and  requests  for  a  hearing  on 
the  proposed  exemption.  As  set  forth  in 
the  Notice,  interested  persons  consist  of 
the  investment  committee  of  each  of  the 
Delphi  Plans.  The  deadline  for 
submission  of  such  comments  was 
within  forty-five  (45)  days  of  the  date  of 
the  pubhcation  of  the  Notice  in  the 
Federal  Register  on  August  17,  2000. 
All  comments  and  requests  for  a  hearing 
were  due  on  October  2,  2000. 

By  letter  dated  September  1,  2000,  the 
appUcant  confirmed  that  a  copy  of  the 
Notice  and  a  copy  of  the  supplemental 
statement  (the  Supplemental 
Statement),  described  at  29  CFR 
§  2570.43.(b)(2)  were  delivered  by  first 
class  mail  via  Federal  Express  on 
August  31,  2000,  to  the  Executive 
Committee  of  the  Board  of  Directors  of 
Delphi  Automotive  Systems 
Corporation.  As  the  committee 
responsible  for  appointing  GMIMCO,  as 
named  fiduciary  and  investment 
manager  for  the  Transition  Plans,  the 
Executive  Committee  of  the  Board  of 
Directors  of  Delphi  Automotive  Systems 
Corporation  is  an  interested  person  with 
respect  to  the  Transition  Plans. 

Subsequently,  the  appUcant 
represented  that  the  ASEC 
Manufacturing  Benefits  Committee,  and 
the  Packard-Hughes  Interconnect 
Administrative  Conunittee,  are  also 
interested  persons,  as  the  conunittees 
responsible  for  appointing  GMIMCO,  as 
named  fiduciary  and  investment 
manage,  respectively  for  the  ASEC 


Manufacturing  Retirement  Program  and 
the  Packard-Hughes  Interconnect  Non- 
Bargaining  Retirement  Plan,  the 
Packard-Hughes  Interconnect 
Bargaining  Retirement  Plan,  and  the 
Packard-Hughes  Interconnect  Foley- 
Alabama  Facility  Retirement  Plan.  By 
letter  dated  September  14,  2000,  the 
appUcant  confirmed  that  a  copy  of  the 
Notice  and  a  copy  of  the  Supplemental 
Statement  were  delivered  by  first  class 
mail  via  Federal  Express  on  September 
11,  2000,  to  the  ASEC  Manufactxuing 
Benefits  Committee,  and  the  Packard- 
Hughes  Interconnect  Administrative 
Conmiittee. 

In  Ught  the  fact  that  the  notification 
to  ASEC  Manufactiuing  Benefits 
Committee,  and  the  Packard-Hughes 
Interconnect  Administrative  Committee 
was  delayed  imtil  September  11,  2000, 
and  in  order  to  give  &\1  interested 
persons  the  benefit  of  the  full  thirty  (30) 
day  comment  period  the  Department 
required,  and  the  applicant  agreed  to,  an 
extension  of  the  deadUne  when 
comments  and  requests  for  hearing 
would  be  due  on  the  proposed 
exemption.  In  a  letter  dated  October  16, 
2000,  the  applicant  confirmed  that 
ASEC  Manufacturing  Benefits 
Committee,  and  the  Packard-Hughes 
Interconnect  Administrative  Committee 
were  informed  that  all  conunents  and 
requests  for  a  hearing  were  due  by 
October  11,  2000. 

During  the  comment  [>eriod,  the 
Department  received  no  requests  for  a 
hearing.  However,  the  Department  did 
receive  a  comment  letter  from  GMIMCO 
relating  to  a  Notice  of  Proposed 
Exemption  published  in  the  Federal 
Register  on  August  17,  2000,  for  DuPont 
Capital  Management  Corporation 
(DCMC).'2  Because,  GMIMCO  requested 
a  simiilar  exemption,  the  Department  has 
determined  to  treat  GMIMCO's 
submission,  as  though  the  comments 
were  filed  by  GMIMCO  with  respect  to 
its  own  Notice  of  Proposed 
Exemption  ^^  which  was  pubUshed  on 
the  same  date.  Because  the  two 
proposals  provide  identical  relief,  the 
Department  believes  that,  in  the  interest 
of  clarity  and  consistency,  both 
exemptions  should  operate  in  the  same 
manner.  In  this  regard,  the  Department 
has  summarized  below  its  position  with 
respect  to  certain  issues  which  may 
affect  both  exemptions.  GMIMCO's 
comments  and  the  Department's 
responses  thereto,  are  also  summarized 
below. 

(A)  Questions  have  arisen  as  to  what 
constitutes  a  Commingled  Fimd  for 
purposes  of  compliance  with  the  25% 


"  65  FR  50226,  August  17.  2000. 
•365  FR  50232.  August  17,  2000. 
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Test  and  how  the  exemption  should 
apply  where  a  trust  has  multiple 
separately  valued  sub-funds,  with 
covered  plan  participants  generally 
having  the  right  to  allocate  the  amoimts 
held  among  the  sub-funds  at  their 
discretion,  or  where  a  trust  has  one  or 
more  investment  portfolios  with 
participating  plans  having  pro-rata 
undivided  interests  in  all  of  the  trust's 
assets,  if:  (a)  GMIMCO  manages  assets 
within  one  or  more  of  such  sub-funds  or 
portfolios,  and  (b)  the  plans  utilizing  the 
trust  are  plans  described  in  Section 
n(e)(l)-(2)  of  the  exemption  or  any  Add- 
On  Plan,  described  in  Section  n(e)(3),  as 
to  which  the  25  percent{25%)  test  (the 
25%  Test),  is  satisfied. 

It  is  the  Department's  view  that  for 
purposes  of  calculating  compUance  with 
the  25%  Test  with  respect  to  the  assets 
of  any  Add-On  Plan  to  be  added  to  such 
trust,  a  single  sub-fund  or  portfolio 
within  such  trust  managed  by  GMIMCO 
shall  be  treated  as  a  single  Commingled 
Fund,  and  where  GMIMCO  manages 
more  than  one  sub-fund  or  portfolio 
within  such  trust,  the  aggregate  value  of 
the  assets  of  such  sub-funds  or 
portfolios  managed  by  GMIMCO  within 
such  trust  shall  be  treated  as  though 
such  aggregate  assets  were  invested  in  a 
single  Commingled  Fimd.  Accordingly, 
for  purposes  of  clarity,  the  Department 
has  added  a  new  definition  at  paragraph 
(n),  as  set  forth  below,  to  Section  II  of 
the  exemption: 

(n)  "Commingled  Fund"  means  a  trust 
fund  managed  by  GMIMCO  containing  assets 
of  some  or  all  of  the  assets  of  plans,  described 
in  Section  II(e)(l)-(2),  above,  of  this 
exemption,  plans  other  than  Transition 
Plans,  and,  if  applicable,  any  Add-On  Plan, 
as  to  which  the  25%  Test,  provided  in 
Section  11(e)(3),  above,  of  this  exemption  has 
been  satisfied;  provided  that:  (1)  where 
GMIMCO  manages  a  single  sub-fund  or 
investment  portfolio  within  such  trust,  the 
sub-fund  or  portfolio  will  be  treated  as  a 
single  Commingled  Fund;  and  (2)  where 
GMIMCO  manages  more  than  one  sub-fund 
or  investment  portfolio  within  such  trust,  the 
aggregate  value  of  the  assets  of  such  sub- 
funds  or  portfolios  managed  by  GMIMCO 
within  such  trust  will  be  treated  as  though 
such  aggregate  assets  were  invested  in  a 
single  Commingled  Fund. 

Further,  the  Department  has  amended 
the  language  of  Section  11(e)(3)  of  the 
exemption  to  include  a  reference  to  the 
definition  of  a  Commingled  Fund  and  a 
reference  to  the  25%  Test,  as  indicated 
below,  by  the  underlined  passages: 

(3)  any  plan  (the  Add-On  Plan)  that  is 
sponsored  or  becomes  sponsored  by  an  entity 
that  was,  but  has  ceased  to  be,  an  afTiliateof 
GMIMCO  (as  defined  in  Section  11(c),  above, 
of  this  exemption):  provided  that:  (A)  the 
assets  of  the  Add-On  Plan  are  invested  in  a 
commingled  fund  (the  Commingled  Fund),  as 


defined  in  Section  n(n),below,  of  this 
exemption,  with  the  assets  of  a  plan  or  plans, 
described  in  Section  II(e)(l)-(2),  above;  and 
(B)  the  assets  of  the  Add-On  Plan  in  the 
Commingled  Fund  do  not  comprise  more 
than  25  percent  (25%)  of  the  value  of  the 
aggregate  assets  of  such  fund,  as  measured  on 
the  day  immediately  following  the 
commingling  of  their  assets  (the  25%  Test). 

(B)  Questions  have  arisen  whether,  in 
order  for  the  exemption  to  apply  with 
respect  to  assets  of  a  Commingled  Fimd, 
it  is  necessary  for  the  assets  of  plans 
described  in  Section  n(e){l)-(2)  of  the 
exemption  and/or  the  assets  of  any  Add- 
On  Plan  invested  in  such  Commingled 
Fund  to  represent  all  of  the  asset  of  such 
plans. 

It  is  the  Department's  view  that  it  is 
not  necessary  for  all  the  assets  of  plans 
described  in  Section  n(e)  of  the 
exemption  to  be  invested  in  a 
Commingled  Fund  in  order  for  the 
exemption  to  apply,  assuming  all 
applicable  requirements  of  the 
exemption  are  satisfied.  However,  in  the 
event  that  less  than  all  of  the  assets  of 
an  Add-On  Plan  are  invested  in  a 
Commingled  Fimd  on  the  date  of  the 
initial  transfer  of  such  Add-On  Plan's 
assets  to  such  fund,  it  is  the 
Department's  view  that  subsequent 
transfers  to  such  Commingled  Fimd  of 
some  or  all  of  the  assets  that  remain  in 
such  plan  would  trigger  a  re-calculation 
of  the  25%  Test.  Accordingly,  the 
Department  has  decided  to  amend 
Section  11(e)(3)  of  the  exemption  to 
include  a  new  sub-paragraph  (i),  as 
follows: 

(i)  in  the  event  that  less  than  all  of  the 
assets  of  an  Add-On  Plan  are  invested  in  a 
Commingled  Fund  on  the  date  of  the  initial 
transfer  of  such  Add-On  Plan's  assets  to  such 
fund,  and  if  such  Add-On  Plan  subsequently 
transfers  to  such  Commingled  Fund  some  or 
all  of  the  assets  that  remain  in  such  plan, 
then  for  purposes  of  compliance  with  the 
25%  Test,  the  sum  of  the  value  of  the  initial 
and  each  additional  transfer  of  assets  of  such 
Add-On  Plan  shall  not  exceed  25  percent 
(25%)  of  the  value  of  the  aggregate  assets  in 
such  Commingled  Fund,  as  measured  on  the 
day  immediately  following  the  addition  of 
each  subsequent  transfer  of  such  Add-On 
Plan's  assets  to  such  Commingled  Fund; 

(C)  Questions  have  arisen  as  to  the 
calculation  of  the  25%  Test  where  the 
assets  of  more  than  one  Add-On  Plan 
are  invested  in  a  Commingled  Fund 
with  the  assets  of  plans  described  in 
Section  II(e)(l)-(2)  of  the  exemption.  In 
this  regard,  the  Department  has  decided 
for  purposes  of  clarity  to  amend  Section 
11(e)(3)  of  the  exemption  to  include  a 
new  sub-paragraph  (ii),as  set  forth 
below: 

(ii)  where  the  assets  of  more  than  one  Add- 
On  Plan  are  invested  in  a  Commingled  Fund 
with  the  assets  of  plans  described  in  Section 


n(e)(l)-(2),  above,  of  the  exemption,  the  25% 
Test  will  be  satisfied,  if  the  aggregate  amount 
of  the  assets  of  such  Add-On  Plans  invested 
in  such  Commingled  Fund  do  not  represent 
more  than  25  percent  (25%)  of  the  value  of 
all  of  the  assets  of  such  Commingled  Fund, 
as  measured  on  the  day  immediately 
following  each  addition  of  Add-On  Plan 
assets  to  such  Commingled  Fund; 

(D)  GMIMCO  believes  that,  for 
purposes  of  compliance  with  the  25% 
Test,  it  would  be  burdensome  to  require 
continual  testing  of  the  percentage  of 
Add-On  Plan  assets  to  the  total  assets  in 
a  Commingled  Fund.  In  GMIMCO's 
view,  whether  or  not  an  Add-On  Plan  is 
covered  by  the  exemption  should  be 
determined  at  the  time  such  plan  is 
brought  into  a  Commingled  Fund  and 
not  on  a  continuing  basis.  In  this  regard, 
GMIMCO  believes  that  re-calculation  of 
compUance  with  the  25%  Test  should 
be  required  in  the  event  that  aU  of  the 
assets  of  an  Add-On  Plan  are  not 
initially  invested  in  such  Commingled 
Fund  and  to  the  extent  that  additional 
Add-On  Plan  assets  are  later  added  to  or 
removed  from  the  assets  in  such 
Commingled  Fund  for  reasons  other 
than:  (i)  normal  contributions  to  or 
distributions  from  the  plans  in  a 
Commingled  Fund  made  under  the 
terms  of  such  plans,  (ii)  changes  in 
specific  investment  selections  within  a 
Commingled  Fund,  or  (iii)  changes  in 
the  amount  of  plan  assets  in  such 
Commingled  Fund  resulting  from 
investment  performance. 

As  indicated  above,  the  Department 
concurs  with  GMIMCO  that  re- 
calculation of  the  25%  Test  must  occur 
where  less  than  all  of  the  assets  of  an 
Add-On  Plan  are  initially  invested  in  a 
Commingled  Fund.  Further,  the 
Department  recognizes  that  it  would  be 
administraUvely  burdensome  to  require 
continuous  recalculation  of  the  25% 
Test  as  a  result  of  events  that  occur  in 
the  ordinary  operation  of  a  plan  or  as  a 
result  of  increases  in  the  value  of  an 
Add-On  Plan's  assets  held  in  a 
Commingled  Fund.  Accordingly,  the 
Department  has  decided  to  clarify  the 
language  of  the  exemption  by  adding  the 
following  new  sub-paragraph  (iii)  to 
Section  11(e)(3)  of  the  exemption: 

(iii)  if  the  25%  Test  is  satisfied  at  the  time 
of  the  initial  and  any  subsequent  transfer  of 
an  Add-On  Plan's  assets  to  a  Commingled 
Fund,  as  provided  in  Section  ll(e).above.  this 
requirement  shall  continue  to  be  satisfied 
notwithstanding  that  the  assets  of  such  Add- 
On  Plan  in  the  Commingled  Fund  exceed  25 
percent  (25%)  of  the  value  of  the  aggregate 
assets  of  such  fund  solely  as  a  result  of:  (AA) 
a  distribution  to  a  participant  In  a  Transition 
Plan;  (BB)  periodic  employer  or  employee 
contributions  made  in  accordance  with  the 
terms  of  the  governing  plan  documents;  (CC) 
the  exercise  of  discretion  bv  a  Transition 
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Plan  participant  to  re-allocate  an  existing 
account  balance  in  a  Commingled  Fund 
managed  by  GNflMCO  or  to  withdraw  assets 
from  a  Commingled  Fund;  or  (DD)  an 
increase  in  the  value  of  the  assets  of  the  Add- 
On  Plan  held  in  such  Commingled  Fund  due 
to  investment  earnings  or  appreciation; 

(E)  GMIMCO  maintains  that  failure  to 
satisfy  the  25%  Test  should  only  cause 
the  exemption  to  become  unavailable 
for  the  Add-On  Plans  in  a  Commingled 
Fund  but  should  not  cause  the 
exemption  to  be  unavailable  for  the 
entire  Commingled  Ftmd. 

In  response  to  this  comment,  it  is  the 
position  of  the  Department  that  other 
than,  as  set  forth,  above,  in  Section 
II(e)(3)(iii)of  this  exemption,  the  25% 
Test  is  to  be  satisfied  each  time  assets 
of  an  Add-On  Plan  are  transferred  to  or 
invested  in  a  Commingled  Fund.  Failiue 
to  satisfy  the  25%  Test  or  any  other 
condition  of  this  exemption  would 
cause  the  exemption  immediately  to 
become  unavailable  for  Add-On  Plans. 
The  Department  notes  that,  if  as  a  result 
of  a  decision  by  an  employer  or  a 
sponsor  of  a  plan  (described  in  Section 
n(e)(l)-(2)  of  the  exemption),  the  assets 
of  such  plan  are  withdrawn  from  a 
Commingled  Fimd,  and  if  as  a  result  of 
such  withdrawal  the  25%  Test  is  no 
longer  satisfied  with  respect  to  any  Add- 
On  Plan  in  the  Commingled  Fund,  then 
it  is  the  Department's  position  that  the 
exemption  will  immediately  cease  to 
apply  to  all  of  the  Add-On  Plans 
invested  in  such  Commingled  Fund. 
Accordingly,  the  Department  has 
decided  to  clarify  the  language  of  the 
exemption  by  adding  the  following  new 
sub-paragraph  (iv)  to  Section  11(e)(3)  of 
the  exemption: 

(iv)  if,  as  a  result  of  a  decision  by  an 
employer  or  a  sponsor  of  a  plan  described  in 
Section  n(e)(l)-(2)  of  the  exemption  to 
withdraw  some  or  all  of  the  assets  of  such 
plan  from  a  Commingled  Fund,  the  25%  Test 
is  no  longer  satisfied  with  respect  to  any 
Add-On  Plan  in  such  Commingled  Fund, 
then  the  exemption  will  immediately  cease  to 
apply  to  all  of  the  Add-On  Plans  invested  in 
such  Commingled  Fund; 

(F)  Questions  have  arisen  whether  the 
inclusion  of  the  assets  of  plans,  other 
than  plans  described  in  Section  Q(e)  of 
this  exemption,  in  a  Commingled  Fund 
would  result  in  the  exemption  being 
unavailable  for  assets  of  plans  described 
in  Section  11(e)  of  this  exemption  which 
are  held  in  such  Commingled  Ftmd. 

It  is  the  Department's  view  that,  under 
the  circiunstances  described  above,  the 
inclusion  of  the  assets  of  other  plans  in 
a  Commingled  Fimd  will  not  result  in 
the  exemption  being  unavailable  for 
assets  of  Transition  Plans,  described  in 
Section  11(e)  of  this  exemption,  held  in 
such  Commingled  Fund,  provided  that 


the  assets  of  such  other  plans  are 
disregarded  for  purposes  of  applying  the 
25%  Test  to  any  Add-On  Plan  whose 
assets  are  held  in  such  Commingled 
Fund.  Accordingly,  for  purposes  of 
clarification,  the  Department  has 
decided  to  amend  Section  11(e)(3)  of  the 
exemption  to  include  a  new  sub- 
paragraph (v)  as  follows: 

(v)  where  the  assets  of  a  Commingled  Fund 
include  assets  of  plans  other  than  Transition 
Plans,  as  defined  in  Section  n(e),  above,  of 
this  exemption,  the  25%  Test  will  be 
determined  without  regard  to  the  assets  of 
such  other  plans  in  such  Commingled  Fund. 

After  giving  full  consideration  to  the 
entire  record,  including  the  written 
comment  from  the  applicant,  the 
Department  has  decided  to  grant  the 
exemption,  as  amended  by  the 
Department,  herein.  The  comment  letter 
submitted  by  the  applicant  has  been 
included  as  part  of  die  public  record  of 
the  exemption  application.  The 
complete  application  file,  including  the 
supplemental  submission  received  by 
the  Department,  is  made  available  for 
public  inspection  in  the  Public 
Dociunents  Room  of  the  Pension 
Welfare  Benefits  Administration,  Room 
N-1513,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20210. 

For  a  more  complete  statement  of  the 
foots  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  Notice  published 
on  August  17,  2000,  at  65  FR  50232. 
FOR  FUflTHER  MRMMATION  CONTACT:  Ms. 
Angelena  C.  Le  Blanc  of  the  Department, 
telephone  (202)  219-8883  (this  is  not  a 
toll-free  niunber). 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  &ct  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemptions 
does  not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are ' 
supplemental  to  and  not  in  derogation 


of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Fiuthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington,  D.C,  this  19th  day 
of  January,  2001. 
Ivan  Strasfeid, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
Department  of  Labor. 
(FR  Doc.  01-2162  Filed  1-24-01;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Application  No.  O-10856.  at  al.] 

Propoaed  Exemptions;  Trenam, 
Kemicer,  Scharf,  Barkin,  Frya,  O'NeHI  & 
lAullia  Profeeaional  Aaaoctatton 
Section  401  (l()  Profit  SItaring  Plan  (ttie 
Plan) 

AGENCY:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Notice  of  proposed  exemptions. 

summary:  This  doctmient  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  fit>m  certain  of  the 
prohibited  transaction  restrictions  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  request  for 
a  hearing  on  the  pending  exemptions, 
imless  otherwise  stated  in  the  Notice  of 
Proposed  Exemption,  within  45  days 
from  the  date  of  publication  of  this 
Federal  Register  Notice.  Comments  and 
requests  for  a  hearing  should  state:  (1) 
The  name,  address,  and  telephone 
number  of  the  person  making  the 
comment  or  request,  and  (2)  the  natiu« 
of  the  person's  interest  in  the  exemption 
and  the  manner  in  which  the  person 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  addressed  and 
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include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 

ADDRESSES:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Exemption  Determinations, 
Room  N-5649,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  N.W., 
Washington,  D.C.  20210.  Attention: 

Application  No. ,  stated  in  each 

Notice  of  Proposed  Exemption.  The 
applications  for  exemption  and  the 
comments  received  will  be  available  for 
public  inspection  in  the  Public 
Documents  Room  of  the  Pension  and 
Welfare  Benefits  Administration,  U.S. 
Department  of  Labor,  Room  N-5638, 
200  Constitution  Avenue,  N.W., 
Washington,  D.C.  20210. 

Notice  to  Interested  Persons 

I  Notice  of  the  proposed  exemptions 
'  firill  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
within  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 

SUPPLEMENTARY  INFORMATION:  The 

proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  Part  2570,  Subpart  B  (55  FR 
32836,  32847,  August  10, 1990). 
Effective  December  31, 1978,  section 
102  of  Reorganization  Plan  No.  4  of 
1978,  5  U.S.C.  App.  1  (1996),  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
requested  to  the  Secretary  of  Labor. 
Therefore,  these  notices  of  proposed 
exemption  are  issued  solely  by  the 
department. 

j  The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 


Trenam,  Kemker,  Scharf,  Barkin,  Frye, 
O'Neill  &  MuUis  Professional 
Association  Section  401  (k)  Profit 
Sharing  Plan  (the  Plan)  Located  in 
Tampa,  Florida 

(Application  No.  0-10856) 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procediu^s  set 
forth  in  29  CFR  Part  2570.  Subpart  B  (55 
FR  32836,  32847,  August  10,  1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a],  406(b)(1) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code, 
shall  not  apply  to  the  proposed  sales  by 
the  individually  directed  accounts  of 
certain  participants  (the  Participants)  in 
the  Plan  of  certain  limited  partnership 
units  (the  Units)  to  the  Participants, 
provided  the  following  conditions  are 
satisfied:  (a)  Each  sale  is  a  one-time 
transaction  for  cash;  (b)  no  commissions 
are  charged  in  connection  with  the 
sales;  (c)  the  Plan  receives  not  less  than 
the  fair  market  value  of  the  Units  at  the 
time  of  the  transactions;  and  (d)  the  fair 
market  value  of  the  Units  is  determined 
by  a  qualified  entity  independent  of  the 
Plan  and  the  Participants. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  401  (k)  profit  sharing 
plan  which  is  sponsored  by  Trenam, 
Kemker,  Scharf,  Barkin,  Frye,  O'Neill  & 
Mullis  Professional  Association 
(Trenam),  a  law  firm  in  Tampa,  Florida. 
The  Plan  has  183  participants  and  had 
total  assets  of  $10,688,388  as  of 
September  30, 1999.  Until  June  18, 
1999,  the  date  of  the  most  recent  Plan 
amendment,  the  Plan  was  designed  to 
allow  for  almost  unlimited  flexibility 
and  choice  by  its  participants  to  direct 
the  Plan's  trustee  to  invest  the  vested 
portion  of  their  accounts  in  various 
investments,  in  which  case  the  Plan 
provided  for  separate  individual 
accounting  of  the  participants'  accounts. 
Therefore,  each  participant  bore  the  sole 
risk  of  loss  attributable  to  his  or  her 
investment  decision.  As  of  June  30, 
1999,  approximately  one-third  of  the 
Plan's  participants  were  choosing  to 
self-direct  at  least  some  of  their 
individual  accounts. 

2.  Recently,  SouthTrust  Asset 
Management  Company  of  Florida,  N.A., 
the  Plan's  custodian  and  directed 
trustee  (the  Trustee)  advised  Trenam 
that  it  was  no  longer  willing  to  perform 


its  ciurent  function,  unless  the  Plan 
provisions  allowing  unlimited 
flexibility  and  choice  of  self-directed 
investment  options  for  Plan  participants 
were  modified.  The  Trustee  felt  that  the 
administration  and  record-keeping  of 
the  Plan  had  become  far  too  complex. 
Trenam  accordingly  amended  the  self- 
directed  investment  provision  of  the 
Plan  so  that  participants  will  still  be 
able  to  direct  their  investments,  but 
among  a  more  limited  imiverse  of 
investment  options.  This  change  was 
also  intended  to  alleviate  the  difficulty 
that  certain  of  the  investments  cause  in 
fully  complying  with  the  Department's 
reporting  requirements. 

3.  In  order  to  accomplish  this 
necessary  change  in  Plan  design,  all 
participants  must  liquidate  their 
directed  investments  that  they  have 
"earmarked"  to  their  accounts.  This 
Plan  change  created  no  problems  in 
relation  to  those  participants  that  held 
marketable  investments  in  their 
"earmarked"  accounts;  however,  it  does 
present  a  problem  for  the  Participants, 
who  hold  non-marketable  or  worthless 
investments.  Thus,  the  applicant  has 
requested  an  exemption  to  permit  these 
Participants  to  buy  these  investments 
from  their  accounts  in  the  Plan  for  cash 
at  an  amount  equal  to  their 
independently  determined  fair  market 
value  on  the  date  of  sale. 

4.  The  limited  partnerships  involved 
in  the  proposed  transactions  are  as 
follows:  (a)  Fishhawk  Investment  Fund, 
Ltd.  Real  Estate  Florida  Limited 
Partnership  (Fishhawk);  (b)  Florida 
Crossroads,  Ltd.,  Real  Estate  Florida 
Limited  Partnership  (Crossroad):  and  (c) 
Williams  Road  Investment  Fund,  Ltd., 
Real  Estate  Florida  Limited  Partnership 
(Williams).  The  Units  were  acquired 
from  each  limited  partnership  in 
connection  with  the  original 
syndication  thereof.  The  arrangement 
usually  called  for  payments  of  the  cost 
of  the  Units  to  be  provided  in 
installments  on  a  specified  payment 
schedule.  The  terms  were  the  same  for 
all  investors,  and  the  Participants  were 
only  a  few  of  the  investors.  In  some 
instances,  additional  funds  were 
requested  at  a  later  date  as  a  result  of  a 
capital  call  to  all  partners,  and  in  some 
instances  the  Participant's  account 
provided  the  extra  funds,  but  in  other 
cases  the  Participant's  accoimt's 
ownership  was  diluted  for  failure  to 
respond  to  the  capital  call  (as  permitted 
under  the  Partnership  Agreement).  The 
following  chart  describes  the 
Participants  involved  in  the  subject 
transactions  and  provides  information 
concerning  the  Units: 
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Participant 


Partnership 


No.  of  units 


Directed  ac- 
count value 
(9/30/99) 


Total  account 
value 


Percent  of  par- 
ticipants total 
account 


Marvin  Barldn  

William  Frye  

Harold  Mullis,  Jr  . 

K.  Rounsaville  .... 
Richard  Sollner  .. 
William  Zewadski 


Fishfiawk 

Crossroad 

Fishhawk 

Crossroad 

Fishhawk 

Crossroad 

Williams  .. 

Fishhawk 

Fishhawk 

Fishhawk 


1.357 
.951 
.90S 
.952 
.587 
.453 
1.0 
.360 
.307 
.145 


53,407 

19,972 

35,618 

19,993 

17,238 

9,513 

42,000 

14,168 

6,415 

5,707 


548.468 
659,303 
570.706 


95,123 

132,958 

96,625 


13.4 

8.4 

12.0 


14.9 
4.8 
5.9 


5.  The  specific  terms  of  the 
transaction  are  as  follows:  (a)  Marvin  E. 
Barkin,  a  shareholder  in  and  Vice 
President  of  Trenam,  will  purchase 
1.357  Units  of  Fishhawk  for  $53,407  and 
0.951  Units  of  Crossroad  for  $19,972 
from  his  individual  account  in  the  Plan. 
Mr.  Barkin's  account  has  had  a  cost  for 
the  Units  of  Fishhawk  of  $225,000,  and 
a  cost  of  $34,191  for  the  Units  of 
Crossroad; 

(b)  William  C.  Frye.  a  shareholder  in 
and  Treasxu^r  of  Trenam.  will  purchase 
0.905  Units  of  Fishhawk  for  $35,618. 
and  0.952  Units  of  Crossroad  for 
$19,993  from  his  individual  account  in 
the  Plan.  Mr.  Frye's  account  has  had  a 
cost  for  the  Units  of  Fishhawk  of 
$150,000,  and  a  cost  of  $34,191  for  the 
Units  of  Crossroad; 

(c)  Harold  W.  Mullis,  Jr..  a 
shareholder  in  and  President  of  Trenam, 
will  purchase  0.587  Units  of  Fishhawk 
for  $17,238,  0.453  Units  of  Crossroad  for 
$9,513.  and  1.0  Unit  of  Williams  for 
$42,000  from  his  individual  accoimt  in 
the  Plan.  Mr.  Mullis's  accoimt  has  had 

a  cost  for  the  Units  of  Fishhawk  of 
$97,143,  a  cost  of  $42,000  for  the  Unit 
of  Williams,  and  a  cost  of  $16,281  for 
the  Units  of  Crossroad; 

(d)  Keith  E.  Rounsaville,  a  former 
shareholder  in  Trenam,  will  purchase 
0.360  Units  of  Fishhawk  for  $14,168 
from  his  individual  accoimt  in  the  Plan. 
Mr.  Rounsaville's  account  has  had  a  cost 
for  the  Units  of  Fishhawk  of  $60,000; 

(e)  Richard  H.  Sollner,  a  shareholder 
in  Trenam  who  heads  up  the  Real  Estate 
Department,  will  purchase  0.307  units 
of  Fishhawk  for  $12,082  bom  his 
individual  account  in  the  Plan.  Mr. 
Sollner's  account  has  had  a  cost  for  the 
Units  of  Fishhawk  of  $60,000;  and 

(f)  William  K.  Zewadski,  a 
shareholder  in  Trenam  who  works  in 
the  Litigation  Department,  will  purchase 
0.145  units  of  Fishhawk  for  $5,707  from 
his  individual  account  in  the  Plan.  Mr. 
Zewadski's  account  has  had  a  cost  for 
the  Units  of  Fishhawk  of  $24,286. 

6.  The  proposed  sales  prices  for  the 
Units  were  determined  by  the  general 
partners  (the  GPs)  of  each  of  the' 


partnerships  involved.  The  GPs  will 
update  their  appraisals  as  of  the  dates  of 
the  sales  so  that  the  Plan  will  receive 
not  less  than  the  fair  market  value  of  the 
Units  as  of  the  dates  of  the  sales. 

Mr.  Glen  E.  Cross  (Mr.  Cross)  is  the 
GP  of  both  Fishhawk  and  Crossroad.  Mr. 
Cross  represents  that  as  of  September  9, 
1999,  a  one  (1)  percent  interest  in 
Fishhawk  would  have  a  fair  market 
value  of  $35,000.  Mr.  Cross  also 
represents  that  as  of  September  9,  1999, 
a  one  (1)  percent  interest  in  Crossroad 
would  have  a  fair  market  value  of 
$21,000.  Mr.  Cross,  who  serves  as  a 
general  partner  in  other  Florida  limited 
partnerships  involved  in  the  ownership 
and  development  of  land,  has  been  in 
the  real  estate  development  business 
since  1965. 

Mr.  David  A.  Kennedy  (Mr.  Kennedy) 
is  the  GP  of  Williams.  Mr.  Kennedy 
represents  that  as  of  June  30, 1999,  a  one 
Unit  interest  in  Williams  would  have  a 
fair  market  value  of  $42,000.  Mr. 
Kennedy,  who  serves  as  a  general 
partner  in  other  limited  partnerships 
involved  in  the  ownership  and 
development  of  land,  has  been  in  the 
real  estate  development  business  since 
1970.  The  applicant  represents  that  Mr. 
Cross  and  Mr.  Kennedy  (and/or  their 
respective  business  enterprises)  are 
clients  of  Trenam,  but  the  combined 
fees  paid  by  the  two  of  them  together, 
and  all  business  interests  of  either, 
constitute  less  than  1%  of  Trenam's 
total  gross  fee  income  for  any  fiscal  year. 
The  applicant  further  represents  that 
neither  has  any  relationship  to  Trenam, 
the  Plan  or  the  Participants,  other  than 
as  GP  for  the  partnerships  and  clients  as 
described  above. 

7.  The  applicant  represents  that  the 
proposed  transactions  are  in  the  best 
interests  of  the  Plan  and  the  affected 
participants  and  beneficiaries.  Each  of 
the  Participants'  individual  accounts  in 
the  Plan  (the  Accounts)  will  receive  an 
amount  in  cash  equal  to  the  fair  market 
value  of  the  Units  which  it  owns,  as 
determined  by  an  independent, 
qualified  appraiser  at  the  time  of  the 
transaction.  The  Accounts  will  be  able 


to  sell  the  Units  without  having  to  pay 
any  commissions  or  other  expenses  for 
the  transactions.  The  proposed 
transactions  will  enable  the  plan  to 
effectively  modify  the  current  self- 
directed  investment  options  of  the  Plan 
in  order  to  simplify  the  Plan's 
administrative  and  record-keeping 
requirements.  Thus,  the  proposed 
transactions  will  help  reduce  the  Plan's 
expenses  and  enable  the  Plan  to 
continue  to  utilize  the  services  of  the 
Trustee.' 

8.  In  summary,  the  applicant 
represents  that  the  proposed 
transactions  will  satisfy  the  criteria 
contained  in  section  408(a)  of  the  Act 
because:  (a)  the  sales  are  one-time 
transactions  for  cash;  (b)  no 
commissions  or  other  fees  will  be 
charged  in  connection  with  the 
transactions;  (c)  the  sales  prices  for  the 
Units  will  be  at  fair  market  value  at  the 
time  of  the  sale  based  on  the  appraisals 
of  the  Units  performed  by  the  GPs  of  the 
respective  partnerships. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

Indianapolis  Lifie  Insurance  Company 
(Indianapolis  Life)  Located  in 
Indianapolis,  IN 

[Application  No.  D-10930J 

Proposed  Exemption 

Based  on  the  facts  and  representations 
set  forth  in  the  application,  the 
Department  is  considering  granting  an 
exemption  under  the  authority  of 
section  408(a)  of  the  Act  (or  ERISA)  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836,  32847,  August  10,  1990).2 


'  The  Department  is  providing  no  opinion  in  this 
proposed  exemption  as  to  whether  the  current 
arrangement  by  the  Plan  with  the  Trustee,  or  the 
proposed  new  arrangement  for  more  limited 
investment  options  for  Plan  participants,  is 
appropriate  for  the  Plan  at  this  time. 

^  For  purposes  of  this  proposed  exemption, 
references  to  provisions  of  Title  I  of  the  Act,  unless 
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Section  I.  Covered  Transactions 

If  the  exemption  is  granted,  the 
restrictions  of  section  406(a)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (D)  of  the  Code,  shall  not  apply 
to  (1)  the  receipt  of  common  stock 
(Common  Stock)  issued  by  AmerUs 
Group  Co.  (AmerUs  Group),  the  parent 
of  Indianapolis  Life,  or  (2)  the  receipt  of 
cash  (Cash)  or  policy  credits  (Policy 
Credits),  by  or  on  behalf  of  a 
policyowner  of  Indianapolis  Life  (the 
Eligible  Member),  which  is  an  employee 
benefit  Plan,  including  an  employee 
benefit  plan  that  is  sponsored  by 
Indianapolis  Life  and  its  affiliates  for 
their  own  employees  (the  Indianapolis 
Life  Plans;  collectively,  the  Plans),  in 
exchange  for  such  Eligible  Member's 
membership  interest  in  Indianapolis 
Life,  in  accordance  with  the  terms  of  a 
plan  of  conversion  (the  Plan  of 
Conversion),  implemented  under 
Indiana  law. 

In  addition,  the  restrictions  of  section 
406(a)(1)(E)  and  (a)(2)  and  section 
407(a)(2)  of  the  Act  shall  not  apply  to 
the  receipt  or  holding,  by  the 
Indianapolis  Life  Insurance  Company 
Group  Term  Life  Insurance  Plan  for 
Employees,  Plan  No.  505  (the  IL  Group 
Term  Life  Insurance  Plan),  of  employer 
securities  in  the  form  of  excess  AjnerUs 
Group  Common  Stock,  in  accordance 
with  the  terms  of  the  Plan  of 
Conversion. 

This  proposed  exemption  is  subject  to 
the  following  conditions  set  forth  below 
ia  Section  11. 

Section  n.  General  Conditions 

(a)  The  Plan  of  Conversion  is  subject 
to  approval,  review  and  supervision  by 
the  Commissioner  of  Insurance  of  the 
Indiana  Department  of  Insurance  (the 
Commissioner)  and  is  implemented  in 
accordance  with  procedural  and 
substantive  safeguards  imposed  under 
Indiana  law. 

(b)  The  Commissioner  reviews  the 
terms  and  options  that  are  provided  to 
Eligible  Members  as  part  of  such 
Commissioner's  review  of  the  Plan  of 
Conversion,  and  the  Commissioner 
approves  the  Plan  of  Conversion 
following  a  determination  that  such 
Plan  is  fair  and  equitable  to  Eligible 
Members. 

(c)  Each  Eligible  Member  has  an 
opportunity  to  vote  to  approve  the  Plan 
of  Conversion  after  full  written 
disclosure  is  given  to  the  Eligible 
Member  by  Indianapolis  Life. 


otherwise  specified,  refer  also  to  corresponding 
provisions  of  the  Code. 


(d)  Any  determination  to  receive 
Common  Stock,  Cash  or  Policy  Credits 
by  an  Eligible  Member  which  is  a  Plan, 
pursuant  to  tJie  terms  of  the  Plan  of 
Conversibn,  is  made  by  one  or  more 
Plan  fiduciaries  which  are  independent 
of  Indianapolis  Life  and  its  affiliates  and 
neither  Indianapolis  Life  nor  any  of  its 
affiliates  exercises  any  discretion  or 
provides  "investment  advice"  within 
the  meaning  of  29  CFR  25 10. 3-2 1(c), 
with  respect  to  such  decisions. 

(e)  After  each  Eligible  Member 
entitled  to  receive  shares  of  AmerUs 
Group  Common  Stock  is  allocated  at 
least  12  shares,  additional  consideration 
is  idlocated  to  Eligible  Members  who 
own  participating  policies  based  on 
actuarial  formulas  that  take  into  account 
each  participating  policy's  contribution 
to  the  surplus  and  asset  valuation 
reserve  of  Indianapolis  Life,  which 
formulas  have  been  approved  by  the 
Commissioner. 

(f)  In  the  case  of  the  Indianapolis  Life 
Plans,  the  independent  fiduciary — 

(1)  Votes  on  whether  to  approve  or 
hot  to  approve  the  proposed 
asstructuring  process  (the 
Restructuring); 

(2)  Elects  between  consideration  in 
the  form  of  AmerUs  Group  Common 
Stock  or  Cash; 

(3)  Determines  how  to  apply  the  Cash 
or  AmerUs  Group  Conmion  Stock 
received  for  the  benefit  of  the 
participants  and  beneficiaries  of  the 
Indianapolis  Life  Plans; 

(4)  Votes  shares  of  AmerUs  Group 
Common  Stock  held  by  the  IL  Group 
Term  Life  Insurance  Plan  and  disposes 
of  such  stock  exceeding  the  limitation  of 
section  407(a)(2)  of  the  Act  as 
reasonably  as  practicable,  but  in  no 
event  later  than  six  months  after  the 
effective  date  of  the  Plan  of  Conversion. 

(5)  Provides  the  Department  with,  a 
complete  and  detailed  final  report  as  it 
relates  to  the  Indianapolis  Life  Plans 
prior  to  the  effective  date  of  the 
Restructuring;  and 

(6)  Takes  all  actions  that  are  necessary 
and  appropriate  to  safeguard  the 
interests  of  the  Indianapolis  Life  Plans 
and  their  participants  and  beneficiaries. 

(g)  All  Eligible  Members  that  are  Plans 
participate  in  the  transactions  on  the 
same  basis  as  all  Eligible  Members  that 
are  not  Plans. 

(h)  No  Eligible  Member  pays  any 
brokecage  commissions  or  fees  in 
connection  with  their  receipt  of  AmerUs 
Group  Common  Stock  or  Policy  Credits 
or  in  connection  with  the 
implementation  of  the  commission-fr«e 
purchase  and  sale  program. 

(i)  All  of  Indianapolis  Life's 
policyholder  obligations  remain  in  force 


and  are  not  affected  by  the  Plan  of 
Conversion. 

Section  HI.  Definitions 

(a)  The  term  "Indianapolis  Life" 
means  the  Indianapolis  Life  Insurance 
Company  and  any  affiliate  of 
Indianapolis  Life,  as  defined  in 
paragraph  (b)  of  this  Section  III. 

(b)  An  "affiliate"  of  Indianapolis  Life 
includes  — 

(1)  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  Indianapolis  Life. 
(For  purposes  of  this  paragraph,  the 
term  "control"  means  the  power  to 
exercise  a  controlling  influence  over  the 
management  or  policies  of  a  person 
other  than  an  individual.) 

(2)  Any  officer,  director  or  partner  in 
such  person,  and 

(3)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer,  director 
or  a  5  percent  partner  or  owner. 

(c)  A  "policy"  is  defined  as  (1)  any 
contract  of  insurance,  aimuity  contract, 
or  supplemental  contract  in  each  case, 
that  has  been  issued  by  Indianapolis 
Life;  (2)  each  certificate  issued  under 
any  of  Indianapolis  Life's  group  annuity 
contracts  as  part  of  a  custodial  403(b)  or 
IRA  arrangement,  or  as  part  of  a  non- 
ERISA  403(b)  arrangement  (the 
custodian  or  employer-sponsor  holding 
such  group  annuity  contracts  shall  not 
be  considered  the  Eligible  Member  or 
owner);  and  (3)  each  certificate  issued 
under  the  group  plan  established  as  a 
convenience  by  Indianapolis  Life  to 
provide  life  insurance  to  self-employed 
agents  and  under  which  all  premiums 
were  paid  by  such  agents.  The  following 
policies  and  contracts  are  deemed  not  to 
be  policies  for  purposes  of  the  Plan  of 
Conversion:  (1)  A  certificate  issued  to  an 
individual  pursuant  to  a  group  life 
insurance  policy  (except  as  set  forth  in 
the  preceding  sentence);  (2)  a  certificate 
issued  under  a  group  annuity  contract 
(except  as  set  forth  in  the  preceding 
sentence);  and  (3)  any  reinsurance 
assumed  on  an  indemnify  basis  (but 
certificates  of  assumption  constitute 
policies). 

(d)  The  term  "Eligible  Member" 
means  a  policyholder  whose  name 
appears  on  Indianapolis  Life's  records 
as  the  owner  of  one  or  more  policies 
issued  by  Indianapolis  Life  on  both  the 
date  the  Board  of  Directors  adopts  the 
Plan  of  Conversion  and  the  effective 
date  of  the  Plan  of  Conversion. 

(e)  A  "supplemental  contract"  is  a 
policy  or  contract  that  has  been  issued 
pursuant  to  a  Plan  participant.  ■ 

(f)  "Policy  Credits"  will  consist  of  an 
increase  in  the  dividend  accumulation 
on  an  Indianapolis  Life  policy  or 


7804 


Federal  Register / Vol.  66,  No.  17 /Thursday,  January  25,  2001 /Notices 


contract  (to  which  no  sales,  surrender, 
or  similar  charges  will  be  applied),  an 
increase  in  the  accumulation  account 
value  of  the  Indianapolis  Life  policy  or 
contract  (to  which  no  sales,  surrender, 
or  similar  charge  will  be  applied),  an 
increase  in  the  premium  deposit  fund 
under  the  Indianapolis  Life  poUcy  or 
contract,  an  increase  in  the  amount  of 
the  payments  distributed  under  an 
Indianapolis  Life  policy  or  contract  that 
is  a  supplemental  contract,  or  an 
extension  of  the  expiry  date  on  an 
Indianapolis  Life  policy  or  contract  that 
is  in  force  as  extended  term  life 
insurance  pursuant  to  a  non-forfeiture 
provision  of  a  life  insurance  policy. 

Summary  of  Facts  and  Representations 

1.  Indianapolis  Life,  which  maintains 
its  principal  place  of  business  in 
Indianapolis,  Indiana,  is  a  mutual  life 
insiu'ance  company  that  was  organized 
in  1905  under  the  laws  of  the  State  of 
Indiana.  IndianapoUs  Life  owns  a 
majohty  interest  in  IndianapoUs  Life 
Group  of  Companies,  a  stock  holding 
company,  which  wholly  owns  four 
operating  subsidiaries — IL  Annuity  and 
Insurance  Com]}any,  Bankers  Life 
Insurance  Company  of  New  York, 
Western  Security  Life  Insurance 
Company,  and  IL  Seciirities,  Inc.  All  of 
the  operating  subsidiaries  are  involved 
in  the  business  of  providing  life 
insurance  or  in  related  Bnancial 
services.  Indianapolis  Life  and  its 
affiliates  are  licensed  to  transact 
business  in  all  50  states  and  the  District 
of  Columbia.  As  of  June  30,  2000, 
Indianapolis  Life  had  approximately 
$1.8  billion  in  assets.  Currently, 
bidianapolis  Life  has  the  following 
"financial-strength"  ratings:  A.M.  Best 
Company  "A";  Fitch  "AA";  Moody's 
Baal;  and  Standard  &  Poor's  "A". 

2.  As  a  mutual  insurance  company, 
Indianapolis  Life  does  not  have 
stockholders.  Instead,  it  has  mutual 
members  who  are  owners  of  insurance 
policies  and  contracts  it  has  issued.  As 
mutual  members,  Indianapolis  Life's 
policyholders  have  the  right  to  vote  in 
the  election  of  its  Board  of  Directors  and 
to  vote  on  any  proposition  that  the 
Board  submits  to  a  vote  of  the  members 
in  accordance  with  Indiana  law, 

^  including  the  right  to  vote  on  the 
conversion  of  Indianapolis  Life  from  a 
mutual  life  insurance  company  to  a 
stock  company.  The  voting  rights  of 
members  are  equal,  with  each  member 
having  only  one  vote  regardless  of  the 
number  or  size  of  policies  owned  by 
that  member.  Indianapolis  Life's 
policyholders  also  have  the  right  to 
participate  in  the  voluntary  dissolution 
or  liquidation  of  the  insurer  and  to 


receive  consideration  in  the  event  of 
such  insurer's  demutualization. 

3.  Indianapolis  Life's  principal 
products  include  life  insurance  and 
annuity  contracts.  Some  of  these 
contracts  are  sold  to  Plans  subject  to 
ERISA  and  to  other  Plans  described  in 
section  4975(e)(1)  of  the  Code.  The 
Plans  include  defined  benefit  pension 
plans,  defined  contribution  pension  and 
profit  sharing  plans  (including  401(k) 
plans  and  Keogh  plans);  individual 
retirement  accounts  (IRAs)  described  in 
section  408  of  the  Code  (including 
simplified  employee  pensions);  Roth 
IRAs  described  in  section  408A  of  the 
Code;  tax-sheltered  annuities  described 
in  section  403(b)  of  the  Code;  and 
wel&re  benefit  plans. 

Indianapolis  Life  currently  has 
approximately  5,500  outstanding 
contracts  held  in  connection  with  Plans. 
As  Indianapolis  Life  policyholders,  the 
Plans  have  membership  interests  in 
Indianapolis  Life.  In  certain  cases, 
Indianapolis  Life  or  one  of  its  affiliates 
may  provide  limited  administrative  or 
recordkeeping  services  to  the  Plans. 
These  services  include  the  preparation 
of  tax  forms  (e.g.,  IRS  Forms  1099-R  and 
5498),  the  tracking  of  regular 
contributions  made  to  IRAs  or  Roth 
IRAs,  and,  in  prior  years,  the  provision 
of  prototype  plan  documents. 

m  general,  neither  Indianapolis  Life 
nor  any  of  its  affiliates  is  in  the  business 
of  providing  administrative, 
recordkeeping,  or  fiduciary  services  to 
Plans,  other  than  serving  as  a  fiduciary 
for  foiu^  Indianapolis  Life  Plans. 
However,  as  a  service  provider, 
Indianapolis  Life  may  still  be 
considered  a  party  in  interest  with 
respect  to  one  or  more  Plans  that  are  its 
policyholders. 

4.  'The  Plans  maintained  fay 
Indianapolis  Life  and  its  affiliate, 
Bankers  Life  Insurance  Company  of 
New  York,  for  their  own  employees  are 
all  policyholders  of  Indianapolis  Life. 
These  Plans  include  the — 

(a)  IndianapoUs  Life  Insurance 
Company  Salary  Reduction  Plan,  Plan 
No.  007  (the  IL  Salary  Reduction  Plan). 
The  IL  Salary  Reduction  Plan  is  a 
defined  contribution  plan.  As  of  June 
20,  2000,  the  IL  Salary  Reduction  Plan 
had  total  assets  of  approximately  $18 
million  and  457  participants.  The 
trustees  make  investment  decisions  for 
this  Plan. 

(b)  Indianapolis  Life  Insurance  . 
Company  Employees  Pension  Plan.  Plan 
No.  001  (the  IL  Employees  Pension 
Plan).  The  IL  Employees  Pension  Plan  is 
a  defined  benefit  plan.  As  of  January  1, 
2000,  the  IL  Employees  Pension  Plan 
had  total  assets  of  approximately  $27.8 
million  and  774  participants. 


Indianapolis  Life,  acting  through  the 
Investment  Committee  of  its  Board  of 
Directors,  makes  investment  decisions 
on  behalf  of  this  Plan. 

(c)  IL  Group  Term  Life  Insurance  Plan. 
The  IL  Group  Term  Life  Insurance  Plan 
is  a  welfare  plan  that  is  fully  insured.  As 
of  September  12,  2000.  the  IL  Group 
Term  Life  Insurance  Plan  had  381 
participants. 

(d)  Bankers  Life  Insurance  Company 
of  New  York  Profit  Sharing  and  Salary 
Deferral  Plan,  Plan  No.  001  (the  BL 
Profit  Sharing/Salary  Deferral  Plan). 
The  BL  Profit  Sharing/Salary  Deferral 
Plan  is  a  defined  contribution  plan.  As 
of  June  30,  2000,  the  BL  Profit  Sharing/ 
Salary  Deferral  Plan  had  total  assets  of 
approximately  $3.3  million  and  105 
participants.  The  trustees  make 
investment  decisions  for  this  Plan. 

5.  AmerUs  Group  is  a  corporation  that 
resulted  from  the  recent  conversion  of 
American  Mutual  Holding  Company 
(AMHC),  an  Iowa  mutual  insurance 
holding  company,  into  an  Iowa  stock 
business  corporation.  ^  Upon  its 
conversion,  AMHC  changed  its  name  to 
"AmerUs  Group  Co."  AmerUs  Group  is 
a  publicly-held  company,  with  its 
common  capital  stock  registered  imder 
the  Securities  Exchange  Act  of  1934,  as 
amended.  As  described  herein  below, 
Indianapolis  Life  and  its  affiliates  will 
become  wholly  owned  subsidiaries  of 
AmerUs  Group  upon  Indianapolis  Life's 
conversion. 

The  Indianapolis  Life  Restructuring 

6.  On  September  18,  2000, 
Indianapolis  Life's  Board  of  Directors 
adopted  a  Plan  of  Conversion  imder 
which  Indianapolis  Life  will  convert  to 
a  stock  life  insurance  company.  The 
Plan  of  Conversion  is  part  of  a  larger 
transaction  involving  the  combination 
of  Indianapolis  Life  with  AmerUs  Group 
in  a  "sponsored  demutualization."  The 
steps  involved  in  this  process  are 
collectively  referred  to  as  the 
"Restructuring." 

The  principal  purpose  of  the 
Restructiiring  is  to  enhance  Indianapolis 
Life's  financial  strength  and  access  to 
capital  through  an  affiliation  writh 
AmerUs  Group  that  will  result  in  a 
larger  combined  organization. 
Indianapolis  Life  represents  that  access 
to  capital  markets  will  enable  it  to 
invest  in  new  technology,  improve 
customer  service,  and  develop  new 
products  and  new  channels  of 
distribution. 

In  addition,  Indianapolis  Life  asserts 
that  the  Restructuring  will  allow  it  to 


^  For  a  discussion  of  AMHC's  demutualization, 
see  Prohibited  Transaction  Exemption  2000-53  (65 
FR  65332,  November  1.  2000). 
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obtain  more  financial  flexibility  with 
which  to  maintain  its  ratings  and 
financial  stability.  In  this  regard, 
Indianapolis  Life  anticipates  that  the 
flexibility  to  pay  compensation  in  the 
form  of  stock  options,  in  the  same 
manner  as  do  other  publicly-held 
companies,  will  enhance  the  insurer's 
ability  to  attract  and  retain  qualified 
officers  and  directors.  Further, 
Indianapolis  Life  explains  that  its 
combination  with  AmerUs  Group  will 
create  an  opportimity  to  leverage  its 
corporate  capacity  and  strength  and  to 
reduce  expenses  through  economics  of 
scale. 

7.  The  Restructiuing  will  provide 
Eligible  Members  with  shares  of 
AmerUs  Group  Common  Stock  (which 
will  be  traded  on  the  New  York  Stock 
Exchange  ",  Cash,  or  Policy  Credits  in 
exchange  for  their  otherwise  illiquid 
policyholders'  membership  interests. 
Thus,  Eligible  Members  will  realize 
economic  value  from  their  membership 
interests  that  is  not  ciurently  available 
to  them  as  long  as  Indianapolis  Life 
remains  a  mutual  company.  The 
demutualization,  however,  will  not  in 
any  way  reduce  the  benefits,  values, 
guarantees,  or  dividend  eligibility  of 
existing  policies  or  contracts  issued  by 
Indianapolis  Life. 

As  part  of  the  Restructimng, 
Indianapolis  Life  and  its  affiliates  will 
become  subsidiaries  of  AmerUs  Group. 
In  exchange,  AmerUs  Group  has  agreed 
that  upon  Indianapolis  Life's  conversion 
to  a  stock  company,  it  will  pay 
policyholders,  in  exchange  for  their 
mutual  membership  interests  in 
Indianapolis  Life,  the  equivalent  of  9.3 
million  shares  of  AmerUs  Group 
Common  Stock.  Such  consideration  will 
be  in  the  form  of  AmerUs  Group 
Common  Stock,  Cash  or  Policy  Credits. 
Following  the  Restructuring, 
Indianapolis  Life's  base  of  operations 
will  remain  in  Indianapolis. 

The  Restructimng  and  the  terms  of 
the  Plan  of  Conversion  are  subject  to  the 
approval  of  the  Commissioner  and  the 
members  of  Indianapolis  Life  who  are 
entitled  to  vote  on  such  Plan.^  However, 
market  conditions,  regulatory 
requirements,  and  business 
considerations  may  also  influence  the 
final  sequence  of  events. 

8.  Accordingly,  Indianapolis  Life 
requests,  on  behalf  of  itself,  its 


subsidiaries,  and  its  futiu«  parent 
company,  AmerUs  Group,  an 
administrative  exemption  from  the 
Department  that  will  permit  certain  of 
its  Plan  policyholders  to  engage  in 
certain  transactions  relating  to  its 
proposed  conversion.  Specifically, 
Indianapolis  Life  requests  an  exemption 
that  will  cover  the  receipt  of  AmerUs 
Group  Common  Stock,  Cash  or  Policy 
Credits  by  Eligible  Members  that  are 
.  Plans,  includhig  the  aforementioned 
Indianapolis  Life  Plans,  in  exchange  for 
such  Eligible  Member's  membership 
interest  in  Indianapolis  Life.^ 
Indianapolis  Life  represents  that  the 
receipt  of  AmerUs  Group  Common 
Stock,  Cash,  or  Policy  Credits  by  a  Plan 
can  be  viewed  as  a  prohibited  sale  or 
exchange  of  property  between  it  (or 
AmerUs  Group)  and  a  Plan,  or  as  a 
transfer  or  use  of  plan  assets  by  or  for 
the  benefit  of  a  party  in  interest  in 
violation  of  section  406(a)(1)(A)  and  (D) 
of  the  Act. 

In  addition,  Indianapolis  Life  has 
requested  that  the  exemption  apply  to 
distributions  of  AmerUs  Group 
Common  Stock  to  the  BL  Group  Term 
Life  Insurance  Plan.  Indianapolis  Life 
recognizes  that  there  may  be  an 
"excess"  holding  problem  with  respect 
employer  stock  diat  is  received  and  held 
by  this  Plan  which  would  be  in 
violation  of  section  406(a)(1)(E)  and 
(a)(2)  of  the  Act  and  section  407(a)(2)  of 
the  Act,  in  addition  to  section 
406(a)(1)(A)  and  (D)  of  the  Act.' 


*  On  December  1 1 .  2000.  the  closing  price  for 
AmerUs  Group  Common  Stock  was  $30.B8  per 
share. 

^  According  to  the  Plan  of  Conversion,  those 
members  eligible  to  vote  are  members  of 
Indianapolis  Life  both  (a)  as  of  the  date  Indianapolis 
Life's  Board  of  Directors  adopts  the  Plan  of 
Conversion  and  (b)  the  record  date  of  the  special 
members'  meeting  will  be  held. 


^  With  respect  to  the  Indianapolis  Life  Plans. 
Indianapolis  Life  represents  that  no  Policy  Credits 
will  be  paid  to  such  Plans  as  a  result  of  the 
Restructuring.  Instead,  as  described  in 
Representation  23.  the  Indianapolis  Life  Plans  will 
receive  consideration  in  the  form  of  either  Cash  or 
shares  of  AmerUs  Group  Common  Stock. 
Indianapolis  Life  is  of  the  view  that  the  AmerUs 
Group  Common  Stock  that  will  be  issued  to  certain 
of  the  Indianapolis  Life  Plans  would  constitute 
"qualifying  employer  securities"  within  the 
meaning  of  sections  407(d)(5)  of  the  Act  and  that 
section  408(e)  of  the  Act  would  apply  to  such 
distributions.  (The  Department  however,  expresses 
no  opinion  herein  on  whether  such  stock  would 
constitute  qualifying  employer  securities  and 
whether  such  distributions  would  satisfy  the  terms 
and  conditions  of  section  408(e)  of  the  Act.) 
Nevertheless,  Indianapolis  Life  has  requested  that 
the  Department  expand  the  scope  of  the  exemption 
to  include  the  distribution  of  both  forms  of 
consideration  to  the  Indianapolis  Life  Plans. 

7  Section  406(a)(2)(E)  of  the  Act  prohibits  the 
acquisition  by  a  plan  of  any  employer  security 
which  would  be  in  violation  section  407(a)  of  the 
Act.  Section  406(a)(2)  of  the  Act  states  that  no 
fiduciary  who  has  authority  or  discretion  to  control 
the  assets  of  a  plan  shall  permit  the  plan  to  hold 
any  employer  security  if  he  |or  she]  knows  that 
holding  such  security  would  violate  section  407(a) 
of  the  act.  Section  407(a)(1)  of  the  Act  prohibits  the 
acquisition  by  a  plan  of  any  employer  security 
which  is  not  a  qualifying  employer  security.  Section 
407(a)(2)  of  the  Act  provides  that  a  plan  may  not 
acquire  any  qualifying  employer  security,  if 
immediately  after  such  acquisition,  the  aggregate 


Although  the  IL  Group  Life  Insiuanoe 
Plan  is  fully-insured  and  its  sole  asset  is 
an  insurance  policy  through  which  it  is 
fimded,  Indianapolis  Life  states  that  if 
this  Plan  were  to  accept  AmerUs  Group 
Common  Stock  as  demutualization 
consideration,  the  fair  market  value  of 
such  stock  would  cause  the 
aforementioned  violations  of  the  Act.  To 
avoid  this  problem,  Indianapolis  Life 
represents  that  U.S.  Trust  Company, 
N.A.  (U.S.  Trust),  the  independent 
fiduciary  for  the  Indianapolis  Life  Plans, 
fully  expects  to  elect  Cash  consideration 
for  the  IL  Group  Term  Life  Insiu'ance 
Plan.  However,  to  the  extent  the  IL 
Group  Term  Life  Insurance  Plan  is 
required  to  accept  AmerUs  Group 
Common  Stock,  Indianapolis  Life 
requests  that  the  exemption  be 
expanded  to  cover  this  acquisition. 

Finally,  Indianapolis  Life  has 
confirmed  that  the  shares  of  AmerUs 
Group  Conunon  Stock  that  are  issued  to 
the  Indianapolis  Life  Plans  will  not 
violate  the  provisions  of  section  407{f} 
of  the  Act.  8  Therefore,  no  further 
exemptive  relief  is  required. 

The  requested  exemption  is  based  on 
a  number  of  procedural  and  substantive 
protections  that  Indiana  state  insurance 
law  provides  to  all  policyholders  of  a 
mutual  life  insurance  company  that  is 
converting  to  a  stock  life  insurance 
company.  At  present,  the  Indianapolis 
Life's  conversion  is  scheduled  to 
become  effective  in  the  first  quarter  of 
2001,  thereby  making  the  time  frame  for 
distributing  policyholder  consideration 
as  early  as  August  31,  2001,  In  the  event 
the  Department  is  unable  to  grant  the 
final  exemption  by  the  statutory 
deadline  described  in  Representation 
16,  Indianapolis  Life  requests  that  the 
Department  issue  the  exemption 
retroactively  and  that  the  exemption  be 
made  effective  as  of  the  effective  date  of 
the  Plan  of  Conversion. 

Indiana  Insurance  Law 

9.  Indianapolis  Life  anticipates  that 
the  following  steps  of  the  Restructuring 
will  occur  pursuant  to  the  Plan  of 
Conversion: 

•  AmerUs  Group  will  form  a  new 
Indiana  corporation  under  Indiana's 
business  corporation  laws,  as  a  wholly- 
owned  subsidiary.  The  new  corporation 


fair  market  value  of  such  securities  exceeds  10 
percent  of  the  bir  market  value  of  the  plan's  assets. 
"Section  407(f)  of  the  Act.  which  is  applicable  to 
the  holding  of  a  qualif>ing  employer  security  by  a 
plan  other  than  an  eligible  individual  account  plan, 
requires  that  (a)  immediately  following  its 
acquisition  by  a  plan,  no  more  than  25  percent  of 
the  aggregate  amount  of  stock  of  the  same  class 
issued  and  outstanding  at  the  time  of  acquisition  is 
held  by  the  plan:  and  (b)  at  least  SO  percent  of  the 
stock  be  held  by  persons  who  are  independent  of 
the  issuer. 
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will  serve  as  the  "Indiana  parent 
corporation"  of  Indianapolis  Life  upon 
its  conversion  to  a  stock  company  for 
purposes  of  Indiana  law. 

•  Indianapolis  Life  will  convert  from 
a  mutual  company  to  a  stock  company 
under  Indiana  law.  Under  the  Plan  of 
Conversion,  and  as  provided  by  Indiana 
law,  the  policyholder's  membership 
interests  in  Indianapolis  Life  will  hie 
extinguished,  and  Eligible  Members  will 
receive  shares  of  AmerUs  Group 
Common  Stock,  Cash,  or  Policy  Credits 
as  compensation  for  termination  of  their 
membevship  interests. 

•  Concurrently  with  Indianapolis 
Life's  conversion,  CLA  Assurance 
Company  (CLA  Assurance),  a  wholly 
owned  subsidiary  of  AmerUs  (koup, 
will  merge  with  and  into  Indianapolis 
Life.  Indianapolis  Life  will  be  the 
surviving  company  and  will  continue  its 
existence  as  an  Indiana-domiciled 
insurer.  By  operation  of  law,  all  of  the 
stock  of  CLA  Assurance  will  be 
converted  into  all  of  the  stock  of 
Indianapolis  Life,  thereby  making 
Indianapolis  Life  a  wholly  owned  stock 
subsidiary  of  AmerUs  Group. 

•  To  satisfy  Indiana  law,  inunediately 
upon  IndianapoUs  Life's  conversion, 
AjnerUs  Group  wiU  tiansfier  all  of  the 
stock  of  Indianapolis  Life  to  the  Indiana 
parent  corporation  as  a  capital 
contribution. 

Procedural  Requirements  Under  Indiana 
Demutualization  Law 

10.  Indiana  Code  27-15  et  seq.  (the 
Indiana  Demutualization  Law], 
establishes  an  approval  process  for  the 
demutualization  of  domestic  mutual 
insurance  companies.  In  this  regard,  the 
conversion  of  a  mutual  insurance 
company  to  a  stock  company  must  be 
initiated  by  the  board  of  directors  of  the 
mutual  insurance  company.  The  board 
of  directors  may  adopt  a  plan  of 
conversion  only  upon  a  finding  that  the 
proposed  conversion  is  in  the  best 
interests  of  the  converting  mutual 
insurance  company,  the  Eligible 
Members,  and  the  other  policyholders  of 
the  company.  Once  the  plan  of 
conversion  is  adopted  by  the  company's 
board  of  directors,  the  company  must 
submit  an  application  for  the  approval 
of  the  plan  of  conversion  with  the 
Commissioner.  The  application  must 
include  the  following  information: 

•  The  plan  of  conversion  and  a 
certificate  of  the  secretary  of  the 
converting  mutual  insurance  company 
certifying  the  adoption  of  the  plan  by 
the  company's  board  of  directors. 

•  A  statement  of  the  reasons  for  the 
proposed  conversion  and  why  the 
conversion  is  in  the  best  interests  of  the 
converting  mutual  insurance  company. 


the  eligible  members,  and  the  other 
policyholders.  The  statement  must 
include  an  analysis  of  the  risks  and 
benefits  to  the  converting  mutual 
insurance  company  and  its  members  of 
the  proposed  conversion  and  a 
comparison  of  the  risks  and  benefits  of 
the  conversion  with  the  risks  and 
benefits  of  reasonable  alternatives  to  a 
conversion. 

•  A  five  year  business  plan  and  at 
least  two  years  of  financial  projections 
of  the  former  mutual  insurance 
company  and  any  parent  company. 

•  Any  plans  that  the  former  mutual 
insurance  company  or  parent  company 
may  have  to — 

•  Raise  additional  capital  through  the 
issuance  of  stock  or  otherwise; 

•  Sell  or  issue  stock  to  any  person, 
including  any  compensation  or  benefit 
plan  for  directors,  officers,  or  employees 
under  which  stock  may  be  issued; 

•  Liqmdate  or  dissolve  any  company 
or  sell  any  material  assets; 

•  Merge  or  consolidate  or  pursue  any 
other  form  of  reorganization  with  any 
person;  or 

•  Make  any  other  material  change  in 
investment  policy,  business,  corporate 
structure,  or  management. 

•  A  plan  of  operation  for  a  closed 
block,  if  a  closed  block  is  used  fot  the 
preservation  of  the  reasonable  dividend 
expectations  of  eligible  members  and 
other  policyholders  with  pohcies  that 
provide  for  the  distribution  of  policy 
dividends. 

•  Copies  of  the  amendment  to  the 
articles  of  incorporation  proposed  by 
the  board  of  directors  and  the  proposed 
bylaws  of  the  former  mutual  insurance 
company  and  copies  of  the  existing  and 
any  proposed  articles  of  incorporation 
and  bylaws  of  any  parent  company. 

•  A  list  of  all  individuals  wno  are  or 
have  been  selected  to  become  directors 
or  officers  of  the  former  mutual 
insurance  company  and  any  parent 
company,  or  the  individuals  who 
perform  or  will  perform  duties 
customarily  performed  by  a  director  or 
officer,  as  well  as  specific  biographical 
information  about  Uiose  individuals. 

•  An  actuarial  opinion  as  to  the 
following: 

•  The  reasonableness  and 
appropriateness  of  the  methodology  or 
formulas  used  to  allocate  consideration 
among  eligible  members,  consistent 
with  the  statute. 

•  The  reasonableness  of  the  plan  of 
operation  and  the  sufficiency  of  the 
assets  allocated  to  the  closed  block,  if  a 
closed  block  is  used  for  the  preservation 
of  the  reasonable  dividend  expectations 
of  eligible  members  and  other 
policyholders  with  policies  that  provide 
for  the  distribution  of  policy  dividends. 


•  A  copy  of  the  form  of  trust 
agreement  to  be  used  in  connection  with 
a  trust  to  be  established  to  hold  assets 
that  are  the  subject  of  a  claim  described 
in  Ind.  Code  27-15-12-1  until  that 
claim  has  been  resolved.  (In  the  present 
case,  to  the  extent  that  such  a  claim  is 
filed,  the  trust  would  hold  consideration 
payable  to  Plan  policyholders  until  the 
Department  issues  the  requested 
exemption.  See  also  Representation  16.) 

•  Any  additional  information, 
documents,  or  materials  that  the 
converting  mutual  insurance  company 
determines  to  be  necessary. 

•  Any  other  additional  information, 
documents,  or  materials  that  the 
Commissioner  requests  in  writing. 

11.  Upon  determining  that  the 
application  is  complete,  the 
Gommissioner  must  conduct  a  public 
hearing  on  the  plan  of  conversion.  The 
purpose  of  the  hearing  is  to  receive 
comments  and  information  to  aid  the 
Commissioner  in  considering  and 
approving  or  disapproving  the 
application  for  approval  of  the  plan  of 
conversion.  The  converting  mutual 
insurance  company  must  provide  at 
least  30  days  prior  written  notice  of  the 
hearing  to  its  members  and 
policyholders.  Persons  wishing  to  make 
comments  and  submit  information  may 
submit  written  statements  before  or  at 
the  public  hearing  and  may  also  appear 
and  be  heard  at  the  public  hearing. 

12.  The  converting  mutual  insurance 
company  must  also  cause  notice  of  the 
public  hearing  to  be  published  in  a 
newspaper  of  general  circulation  in  the 
city  where  the  principal  office  of  the 
converting  mutual  insurance  company 
is  located  and  in  any  other  city  specified 
by  the  Commissioner.  Both  the  written 
notice  and  the  form  and  content  of  the 
published  notice  must  be  pre-approved 
by  the  Commissioner. 

The  Commissioner  must  fully 
consider  any  comments  received  at  the 
public  hearing  consistent  with  Indiana's 
Administrative  Rules  and  Procedures 
Act  before  making  a  determination  on 
the  Plan  of  Conversion.  After  the  public 
hearing,  the  Conunissioner  must 
approve  the  application  and  permit  the 
conversion  under  the  plan  of  conversion 
if  the  Commissioner  finds  the  following: 

•  That  the  amount  and  form  of 
consideration  are  fair  in  the  aggregate 
and  to  each  member  class; 

•  That  the  Plan  of  Conversion  and  the 
amendment  to  the  articles  of 
incorporation: 

•  Comply  with  the  Indiana 
Demutualization  Law  and  other 
applicable  laws; 

•  Are  feir,  reasonable,  and  equitable 
to  the  eligible  members;  and 
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•  Will  not  prejudice  the  interests  of 
the  other  policyholders  of  the 
converting  mutual  insurance  company; 
and 

•  That  the  total  consideration 
provided  to  eligible  members  upon  the 
extinguishing  of  the  converting  mutual 's 
membership  interests  is  equal  to  or 
greater  than  the  surplus  of  the 
converting  mutual. 

A  person  who  is  aggrieved  by  an 
agency  action  of  the  Commissioner 
under  the  Indiana  Demutualization  Law 
may  petition  for  judicial  review  of  the 
action. 

13.  The  Indiana  Demutualization  Law 
permits  the  Commissioner  to  employ 
accountants,  actuaries,  attorneys, 
financial  advisers,  investment  bankers 
and  other  experts  that  are  necessary  to 
assist  the  Commissioner  in  reviewing  all 
matters  under  the  Indiana 
Demutualization  Law.  In  the  case  of 
Indianapolis  Life's  proposed 
demutualization,  the  Commissioner  has 
retained  an  actuarial  firm,  legal  advisers 
and  an  investment  banking  firm  as 
consultants. 

14.  In  addition  to  being  approved  by 
the  Commissioner,  the  plan  of 
conversion  must  be  approved  by  the 
converting  mutual  insurance  company's 
policyholders.  The  policyholders  must 
be  provided  with  notice  of  the  meeting 
called  for  the  purpose  of  voting  on  the 
Plan  of  Conversion. 

The  converting  mutual  insurance 
company  must  also  provide  explanatory 
information  about  the  conversion  to 
policyholders.  The  form  of  the  meeting 
notice,  explanatory  information,  and 
any  proxy  solicitation  materials  must  be 
approved  in  advance  by  the 
Conunissioner.  Further,  the  Plan  of 
Conversion  must  be  approved  by  at  least 
two-thirds  of  the  policyholders  voting  at 
the  meeting. 

15.  As  noted  in  Representation  6,  the 
Indianapolis  Life  Board  of  Directors 
adopted  Indianapolis  Life's  Plan  of 
Conversion  on  September  18,  2000 
following  review  and  the  receipt  of 
comments  by  the  Commissioner.  In 
addition,  on  September  21,  2000, 
Indianapolis  Life  filed  an  application  for 
approval  of  such  Plan  and  amendments 
to  its  Articles  of  Incorporation  with  the 
Commissioner.  On  November  2,  2000, 
Indianapolis  Life  filed  a  revised  version 
of  the  Plan  of  Conversion  with  the 
Commissioner  to  reflect  changes 
requested  by  the  Commissioner. 

As  for  the  policyholder  meeting, 
Indianapolis  Life  indicates  that  the 
notice  of  the  meeting  was  tentatively 
scheduled  to  be  mailed  on  or  about 
December  18,  2000.  However, 
Indianapolis  Life  explains  that  the 
mailing  did  not  occur  due  to  delay  in 


the  regulatory  process.  Indianapolis  Life 
also  points  out  that  the  regulatory  delay 
has  moved  back  the  date  of  the 
policyholder  meeting,  which  was 
originally  scheduled  to  occiu"  on 
February  16,  2001.  Once  approval  is 
obtained,  Indianapolis  Life  states  that 
the  mailing  and  the  meeting  will  be 
rescheduled. 

Whenever  the  policyholder  meeting 
occurs,  approximately  152,000 
Indianapolis  Life  policyholders 
(including  5,500  Plan  policyholders) 
which  are  Eligible  Members  will  be 
eligible  to  vote  on  the  Plan  of 
Conversion.  Each  Eligible  Member  will 
be  entitled  to  only  one  vote  regardless 
of  the  number  of  policies  or  certificates 
held  by  such  Eligible  Member. 

Indianapolis  Life  expects  that  the 
Commissioner  will  approve  the  Plan  of 
Conversion  by  mid-February  2001  euid 
that  the  demutualization  will  become 
effective  between  March  15  and  March 
31,  2001.  However,  delays  in  the 
regulatory  process  could  push  these 
dates  back  further. 

Trust  Requirement 

16.  Indianapolis  Life  explains  that 
Indiana  Demutualization  Law  imposes 
unique  and  stringent  time  constraints  on 
the  distribution  of  consideration  to 
policyholders  in  connection  with  a 
demutualization.  In  this  regard,  unless  a 
special,  very  narrow  exception  applies, 
all  consideration  must  be  distributed 
within  six  months  after  the  effective 
date  of  the  insurer's  conversion  to  a 
stock  life  insurance  company.  The 
exception  applies  in  the  event  that, 
prior  to  the  effective,  date  of  the 
demutualization.  a  claim  is  filed  that 
meets  certain  requirements.  In  this 
event,  a  trust  (the  Trust)  will  be 
established  to  hold  disputed  or  affected 
assets  until  the  claim  is  resolved,  even 
if  the  resolution  occurs  after  the  six 
month  deadline. 

According  to  Indianapolis  Life,  the 
Commissioner  has  indicated  that  the 
Trust  exception  will  apply  in  the 
present  exemption  request  to  the  extent 
that  a  claim  is  filed  by  or  on  behalf  of 
one  or  more  policyholders.  The  claim 
must  assert,  to  the  satisfaction  of  the 
Commissioner,  that  (a)  irreparable  harm 
will  result  if  distribution  occurs  before 
the  Department  issues  the  requested 
exemption,  and  (b)  a  Trust  should  be 
established  to  hold  consideration 
payable  to  Plan  policyholders  until  the 
exemption  is  granted  by  the 
Department. 

None  of  the  trustees  (the  Trustees)  of 
the  Trust  will  be  related  to  Indianapolis 
Life  or  its  affiliates.  Indianapolis  Life 
will  pay  for  all  costs  and  expenses  of  the 
Trust  and  the  Trustees.  All 


consideration  held  in  the  Trust  for  the 
benefit  of  Plan  policyholders  will  be 
placed  in  interest -bearing  accounts.  The 
interest  generated  from  these 
investments  will  also  be  held  in  the 
Trust  for  the  benefit  of  the  Plan 
policyholders.  Any  earnings  on  the 
AmerUs  Group  Common  Stock  that  is 
held  in  the  Trust,  which  is  in  the  form 
of  cash  or  stock  dividends,  will 
similarly  be  held  in  the  Trust. 

The  Trust  will  terminate  when  all 
claims  with  respect  to  the  Trust  assets 
have  been  resolved  and  all  of  the  Trust 
assets  have  been  distributed.  If  a  claim 
remains  unresolved  three  years  after  the 
effective  date  of  the  Trust,  the  Trust  will 
contain  a  mechanism  for  (a)  distributing 
the  remaining  Trust  assets  to  a  coiul  of 
competent  jiuisdiction  to  make  all 
decisions  regarding  the  distribution;  or 
(b)  to  the  beneficiary,  as  long  as  the 
beneficiary  agrees  to  accept  any  liability 
associated  with  the  distribution.  At  that 
point,  the  Trustee  will  be  discharged 
firom  all  responsibility  under  the  Trust, 
and  the  Trust  will  be  terminated.^ 

Distributions  to  Indianapolis  Life's 
Policyholders 

17.  Indianapolis  Life's  Plan  of 
Conversion  provides  for  Eligible 
Members  to  receive  AmerUs  Group 
Common  Stock,  Cash,  or  Policy  Credits 
as  consideration  for  giving  up  their 
membership  interest  in  the  mutual 
insurance  company,  which  interests 
will  be  extinguished  as  a  result  of  the 
demutualization. '°  For  this  purpose,  an 


"■If  the  exemption  requested  herein  is  granted 
before  the  effective  date  of  the  demutualization. 
Indianapohs  Life  states  that  the  Trust  requirement 
will  be  moot. 

'"Indianapolis  Life  represents  that  in  accordance 
with  chapter  15  of  the  Indiana  Insurance  Code,  the 
Plan  of  Conversion  generally  provides  that  the 
policyholder  eligible  to  participate  in  the 
distribution  of  AmerUs  Group  Common  Stock.  Cash 
or  Policy  Credits  resulting  from  the  Plan  of 
Conversion  (i.e.,  the  Eligible  Member)  is  the  person 
whose  name  appears  on  Indianapolis  Life's  records 
as  owner  or  holder  of  the  policy.  Indianapolis  Life 
further  represents  that  an  insurance  or  annuity 
[>olicy  that  provides  benefits  under  an  employee 
beneGl  plan,  typically  designates  the  employer  that 
sponsors  the  plan,  or  a  trustee  acting  on  behalf  of 
the  plan,  as  the  owner  or  holder  of  the  policy.  In 
regard  to  insurance  or'annuity  policies  that 
designate  the  employer  or  trustee  as  owner  of  the 
policy,  Indianapolis  Life  represents  that  it  is 
required  under  the  Plan  of  Conversion  to  make 
distributions  resulting  bt)ra  the  Plan  of  Conversion 
to  the  employer  or  trustee  as  owner  of  the  policy. 

In  general,  it  is  the  Department's  view  that,  if  an 
insurance  policy  (including  an  annuity  contract)  is 
purchased  with  assets  of  an  employee  benefit  plan, 
including  participant  contributions,  and  if  there 
exist  any  participants  covered  under  the  plan  (as 
defined  at  29  CFR  2510.3-3)  at  the  time  when 
Indianapolis  Life  incurs  the  obligation  to  distribute 
AmerUs  Group  Common  Stock,  Cash  or  Policy 
Credits,  then  such  consideration  would  constitute 
an  asset  of  such  Plan.  Under  these  circumstances. 

Continued 
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"Eligible  Member"  is  a  policyholder 
whose  name  appears  on  Indianapolis 
Life's  records  as  the  owner  of  one  or 
more  policies  issued  by  Indianapolis 
Life  as  of  both  the  date  the  Board  of 
Directors  adopts  the  Plan  of  Conversion 
and  the  effective  date  of  the  Plan  of 
Conversion.  Distributions  under 
Indianapolis  Life's  Plan  of  Conversion 
will  be  made  to  Eligible  Members  that 
are  Plans  on  the  same  basis  as  all 
Eligible  Members  which  are  not  Plans. 

As  stated  above,  the  total 
consideration  to  be  distributed  to 
Eligible  Members  will  be  equal  in  value 
to  9.3  million  shares  of  AmerUs  Group 
Common  Stock  '^  Under  Indiana  law, 
this  value  will  at  least  be  equal  to  the 
value  of  Indianapolis  Life's  surplus.  In 
this  regard,  each  Eligible  Member  will 
be  allocated  a  fixed  component  of 
consideration  equal  to  12  shares  of 
AmerUs  Group  Common  Stock.  The 
remaining  shares  of  AmerUs  Group 
Common  Stock  will  then  be  allocated  to 
the  Eligible  Members  based  on  the 
actuarial  contribution  that  each  Eligible 
Member's  policy  has  made  (and  is 
expected  to  make)  to  Indianapolis  Life's 
statutory  surplus.  The  Plan  of 
Conversion  contains  a  detailed 
description  of  how  the  actuarial 
contribution  of  each  policy  or  contract 
will  be  determined. 

18.  After  shares  of  AmerUs  Group 
Common  Stock  have  been  allocated  to 
each  Eligible  Member,  actual 
consideration  will  be  paid  as  soon  as 
practicable  after  the  conversion  date.  As 
noted  above,  such  consideration  will  be 
in  the  form  of  AmerUs  Group  Common 
Stock,  Cash  or  Policy  Credits.  For  each 
affected  policy,  combinations  of 
different  forms  of  consideration  will  not 
be  permitted.  The  decision  as  to  the 
form  of  consideration  to  be  received  in 
exchange  for  Indianapolis  Life 
membership  interests  will  be  made  by 
one  or  more  independent  Plan 
fiduciaries  which  is  independent  of 
Indianapolis  Life  and  its  affiliates.  In 
this  regard,  neither  Indianapolis  Life  nor 
its  affiliates  will  provide  a  Plan  with 


the  appropriate  Plan  fiduciaries  must  take  all 
necessary  steps  to  safeguard  the  assets  of  the  plan 
in  order  to  avoid  engaging  in  a  violation  of  the 
fiduciary  responsibility  provsions  of  the  Act. 

"  if  the  aggregate  value  of  9.3  million  shares  of 
AmerUs  Group  Common  Stock  is  less  than  $186 
million  (with  the  stock  price  determined  by 
averaging  the  daily  closing  price  of  the  AmerUs 
Group  Common  Stock  over  the  five  trading  days 
ending  ten  business  days  before  the  effective  date 
of  the  Plan  of  Conversion),  then  Indianapolis  Life 
will  not  be  obligated  to  consummate  the  Plan  of 
Conversion,  unless  AmerUs  Croup  promptly  agrees 
to  increase  the  number  of  shares  of  AmerUs  Croup 
Common  Stock  allocable  to  Eligible  Members  or 
otherwise  provide  additional  consideration  so  that 
the  aggregate  value  of  the  shares  is  equal  to  $186 
million. 


"investment  advice,"  within  the 
meaning  of  29  CFR  2510.3-21{c)  of  the 
Act  or  exercise  discretion  with  respect 
to  such  decision. 

19.  In  general,  AmerUs  Group 
Common  Stock  or  Cash  will  be  paid  to 
an  Eligible  Member  who  affirmatively 
elects  to  receive  such  consideration.  An 
Eligible  Member  electing  to  receive 
consideration  in  this  form  must 
complete  a  card,  which  will  be  included 
in  the  notice  of  the  members'  meeting, 
and  return  such  card  to  Indianapolis 
Life  prior  to  the  date  specified  by 
Indianapolis  Life  for  the  receipt  of 
proxies  to  be  used  at  the  members' 
meeting. 

Some  Eligible  Members  who  own 
specific  types  of  policies  may  not  have 
a  choice  as  to  the  form  of  consideration 
to  be  received.  For  example,  an  Ehgible 
Member  will  receive  consideration  in 
the  form  of  PoUcy  Credits  if  such 
Eligible  Member  is  the  owner  of  a  policy 
that  is — 

•  An  individual  retirement  aimuity 
within  the  meaning  of  section  408  or 
408A  of  the  Code  or  a  tax  sheltered 
aimuity  within  the  meaning  of  section 
403(b)  of  the  Code;  or 

•  An  individual  annuity  contract, 
individual  life  insurance  policy  or  a 
supplemental  contract  that  has  been 
issued  directly  to  a  plan  participant 
pursuant  to  a  plan  qualified  under 
section  401(a)  or  403(b)  of  the  Code. 

In  addition,  each  owner  of  a  policy 
that  is  identified  prior  to  the 
distribution  as  part  of  a  tax-qualified 
plan  will  receive  consideration  in  the 
form  of  Policy  Credits  if  the  receipt  of 
Cash  or  AmerUs  Common  Stock  would 
affect  the  tax-favored  status  accorded  to 
the  policy  or  result  in  penalties  or  any 
other  adverse  federal  income  tax 
consequences  to  the  holders  of  such 
policies  under  the  Code. 

Further,  Indianapolis  Life's  Plan  of 
Conversion  provides  that  an  Eligible 
Member  will  receive  consideration  in 
the  form  of  Cash  if  (a)  the  receipt  of 
AmeriUs  Group  Common  Stock  would, 
in  the  judgment  of  Indianapolis  Life,  fail 
to  comply  with  the  securities 
registration  requirements  (or  applicable 
exemptions)  of  the  state  of  domicile  of 
the  Eligible  Member;  or  (b)  the  Eligible 
Member's  mailing  address,  as  shown  on 
such  insurer's  records  is  located  outside 
of  the  United  States. 

The  amount  of  Policy  Credits  or  Cash 
will  be  determined  by  multiplying  the 
niunber  of  shares  of  AmerUs  Group 
Common  Stock  allocated  to  the  Eligible 
Member  by  the  "stock  price"  of  sudi 
stock.  The  "stock  price"  will  be  the 
greater  of  closing  price  per  share  of 
AmerUs  Group  Common  Stock  on  the 
effective  date  of  the  Plan  of  Conversion 


or  the  average  of  the  closing  price  per 
share  of  such  stock  for  each  of  the  first 
ten  trading  days  begiiming  with  the 
effective  date  of  the  Plan  of  Conversion. 

20.  Cash  will  also  be  paid  to  an 
Eligible  Member  who  fails  to  make  any 
election  as  long  as  certain  "special 
rules"  in  the  Plan  of  Conversion  for 
satisfying  the  Cash  and  Common  Stock 
preferences  of  Eligible  Members  are 
satisfied.  In  this  regard,  the  Plan  of 
Conversion  requires  that  the  maximum 
amount  of  Cash  distributed,  together 
with  the  value  of  Policy  Credits  and  the 
costs  and  expenses  to  be  paid  by 
AmerUs  Group  or  Indianapolis  Life  for 
the  benefit  of  Eligible  Members,  allow 
for  the  merger  between  CLA  Assurance 
and  Indianapolis  Life  to  qualify  as  a  tax- 
free  reorganization  imder  section 
368(a)(2)(E)  of  tiie  Code.' 2 

The  plan  of  Conversion  requires  that 
at  least  10  percent  of  all  Eligible 
Members  receive  Cash.  Indianapolis  Life 
and  AmerUs  Group  may  agree  to 
distribute  Cash  to  more  than  10  percent 
of  all  Eligible  Members  as  long  as  the 
maximimi  amount  of  Cash  imder  section 
368(a)(2)(E)  of  the  Code  is  not  exceeded. 

Further,  the  Plan  of  Conversion 
provides  for  the  payment  of  Cash  to 
those  Eligible  Members  (other  than 
those  who  are  required  to  receive  Cash) 
based  on  the  number  of  shares  of 
AmerUs  Group  Common  Stock  allocated 
to  Eligible  Members  in  increasing  order 
until  the  total  amount  of  available  Cash 
has  been  fully  distributed.  Eligible 
Members  with  the  least  nimiber  of 
allocable  shares  will  be  paid  in  Cash 
first." 

21.  AmerUs  Group  will  issue  shares  of 
AmerUs  Group  Common  Stock  to  an 
Eligible  Member  entitied  to  receive  such 
consideration  in  book-entry  form  as 
uncertificated  shares.  AmeriUs  Group 
wiU  also  mail  a  notice  to  the  Eligible 
Member,  thereby  informing  the  Eligible 
Member,  that  a  designated  number  of 
shares  of  AmerUs  Group  Common  Stock 


'  ^  The  distribution  by  AmerUs  Group  of  its 
Common  Stock  to  former  members  of  Indianapolis 
Life  is  intended  to  be  tax-free.  Accordingly,  the 
transaction  must  comply  with  the  provisions  of 
section  368(a)(2](E)  of  the  Code.  Among  other 
things,  these  requirements  limit  the  extent  to  which 
the  consideration  paid  to  former  Indianapolis  Life 
members  may  be  in  a  form  other  than  AmerUs 
Group  Common  Stocks. 

'^  If  there  are  two  or  more  Eligible  Members 
having  the  same  number  of  allocable  shares  of 
AmerUs  Group  Common  Stock  and  there  is 
insufficient  Cash  to  pay  all  such  Eligible  Members, 
the  Plan  of  Conversion  provides,  in  relevant  part, 
that  the  remaining  available  Cash  will  be 
distributed  'first  to  those  Eligible  Members  with  the 
earliest  Policy  Date."  Therefore,  in  the  event  the 
allocation  of  Cash  among  Eligible  Members  results 
in  a  "tie"  between  two  or  more  Eligible  Members 
having  the  same  number  of  allocable  shares.  Cash 
will  be  distributed  to  the  Eligible  Member  with  the 
earliest  policy  date. 
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has  been  registered  in  such  Eligible 
Member's  name.  If  an  Eligible  Member 
requests,  AmerUs  Group  will  mail  the 
Eligible  Member  a  stock  certificate 
representing  the  shares.  No  Eligible 
Member  wiU  pay  a  brokerage 
commission  or  fee  in  connection  with 
the  receipt  of  AmerUs  Group  Common 
Stock. 

Commission-Free  Sales  and  Purchase 
Program 

22.  AmerUs  Group  will,  within  12 
months  after  the  closing  date  of  the 
combination  of  AmerUs  Group  with 
Indianapolis  Life,  offer  a  commission- 
free  sales  and  purchase  program  to 
shareholders  holding  less  than  100 
shares  of  stock.  The  shareholders  may 
sell  their  shares  (or  round  up  to  100 
shares  by  purchase)  without  paying  any 
brokerage  commissions.  The  program 
will  be  made  available  for  a  minimum 
of  60  days. 

Role  of  the  Independent  Fiduciary  for 
the  Indianapolis  Life  Plans 

23.  As  noted  above,  the  decision  to 
vote  for  or  against  the  Plan  of 
Conversion  and  the  decision  as  to  the 
form  of  consideration  to  be  received  in 
exchange  for  Indianapolis  Life 
membership  interests  will  be  made  by 
one  or  more  indep>endent  Plan 
fiduciaries.  Pxirsuant  to  a  letter 
agreement  dated  September  18,  2000, 
Indianapolis  Life  has  appointed  U.S. 
Trust  to  act  as  the  independent 
fiduciary  on  behalf  of  each  of  the 
Indianapolis  Life  Plans  with  respect  to 
certain  aspects  of  Indianapolis  Life's 
Plan  of  Conversion.  Such  transactions 
over  which  U.S.  Trust  will  exercise 
investment  discretion  may  result  in  the 
acquisition,  holding  or  disposition  of 
AmerUs  Group  Common  Stock  by  the 
Indianapolis  Life  Plans.  U.S.  Trust  has 
acknowledged  and  accepted  the  duties, 
responsibilities  and  liabilities,  required 
of  an  independent  fiduciary  and  it 
agrees  to  act  on  behalf  of  the 
Indianapolis  Life  Plans.  In  return  for 
services  rendered,  Indianapolis  Life  will 
compensate  U.S.  Trust. 

U.S.  Trust  is  the  principal  subsidiary 
of  U.S.  Trust  Corporation,  which  was 
founded  in  1853  and  is  subject  to 
regulation  as  a  trust  company  by  the 
State  of  New  York.  U.S.  Trust  is  a 
member  of  the  Federal  Reserve  System 
and  the  Federal  Deposit  Insiu-ance 
Corporation.  As  of  December  31,  1999, 
U.S.  Trust  had  approximately  $5  billion 
in  assets  and  over  $75  billion  in  assets 
under  management.  Of  those  assets 
under  management,  a  significant  portion 
consisted  of  the  assets  of  ERISA-covered 
Plans.  U.S.  Trust  has  served  as  an 
independent  fiduciary  for  a  nimiber  of 


Plans  that  have  acquired  or  held 
employer  securities  and  it  has  managed 
over  $20  billion  in  employer  seciirities 
held  by  such  Plans.  In  managing  such 
investments,  U.S.  Trust  has  exercised 
discretionary  authority  over  many 
transactions  involving  the  acquisition, 
retention  and  disposition  of  employer 
seciuities. 

U.S.  Trust  represents  that  it  is 
independent  of  Indianapolis  Life  and  its 
affiliates.  In  this  regard,  U.S.  Trust 
asserts  that  it  has  no  business, 
ownership  or  control  relationship,  nor  is 
it  otherwise  affiliated  with  Indianapolis 
Life.  Further,  U.S.  Trust  represents  that 
it  derives  less  than  one  percent  of  its 
annual  income  from  Indianapolis  Life. 

As  the  independent  fiduciary  for  the 
Indianapolis  Life  Plans,  U.S.  Trust  will 
be  required  to  (a)  vote  on  whether  to 
approve  or  not  to  approve  the  proposed 
Restructuring;  (b)  elect  between 
consideration  in  the  form  of  AmerUs 
Group  Common  Stock  or  Cash;  (c) 
determine  how  to  apply  the  Cash  or 
AmerUs  Group  Common  Stock  received 
for  the  benefit  of  the  participants  and 
beneficiaries  of  the  Indianapolis  Life 
Plans;  (d)  vote  on  shares  of  AmerUs 
Group  Common  Stock  that  are  held  by 
the  IL  Group  Term  Life  Insurance  Plan 
and  dispose  of  such  stock  exceeding  the 
limitation  of  section  407(a)(2)  of  the  Act 
as  reasonably  as  practicable,  but  in  no 
event  later  than  six  months  after  the 
effective  date  of  the  Plan  of  Conversion; 
and  (e)  take  all  actions  that  are 
necessary  and  appropriate  to  safeguard 
the  interests  of  the  Indianapolis  Life 
Plans  and  their  participants  and 
beneficiaries.  In  addition,  U.S.  Trust 
will  provide  the  Department  with  a 
complete  and  detailed  final  report  as  it 
relates  to  the  Indianapolis  Life  Plans 
prior  to  the  effective  date  of  the 
Restructuring.  Finally,  U.S.  Trust  states 
that  it  has  conducted  a  preliminary 
review  of  Indianapolis  Life's  Plan  of 
Conversion  and  it  sees  nothing  in  the 
Plan  that  would  preclude  the 
Department  from  proposing  the 
requested  exemption. 

24.  In  summary,  it  is  represented  that 
the  proposed  transactions  will  satisfy 
the  statutory  criteria  for  an  exemption 
under  section  408(a)  of  the  Act  because: 

(a)  The  Plan  of  Conversion  will  be 
implemented  pursuant  to  stringent 
procedural  and  substantive  safeguards 
imposed  under  Indiana  law  and 
supervised  by  the  Commissioner. 

(b)  The  Commissioner  will  only 
approve  the  Plan  of  Conversion 
following  a  determination  that,  among 
other  things,  such  Plan  is  fair, 
reasonable,  and  equitable  to  all  Eligible 
Members. 


(c)  One  or  more  independent    . 
fiduciaries  of  each  Plan  (including  the 
Indianapolis  Life  Plans)  will  have  an 
opportimity  to  determine  whether  to 
vote  to  approve  the  terms  of  the  Plan  of 
Conversion  and  will  also  be  solely 
responsible  for  any  decisions  that  may 
be  permitted  under  the  Plan  of 
Conversion  regarding  the  form  of 
consideration  to  be  received  in  return 
for  their  respective  membership 
interests. 

(d)  Because  of  all  of  the  protections 
afforded  the  plans  under  Indiana  law, 
no  ongoing  involvement  by  the 
Department  will  be  required  in  order  to 
safeguard  the  interests  of  the  employee 
benefit  plan  poUcyholders. 

(e)  The  Plan  of  Conversion  will  enable 
Plans  to  convert  their  illiquid 
membership  interests  in  Indianapolis 
Life  into  AmerUs  Group  Common  Stock. 
Cash,  or  Policy  Credits. 

(f)  The  insurance  and  annuity 
contracts  affected  by  the  Plan  of 
Conversion  will  remain  in  force  and 
there  will  be  no  changing  of  premiums 
or  compromising  any  of  the  benefits, 
values,  guarantees,  or  other  policy 
obligations  of  Indianapolis  Life  to  its 
policyholders  and  contractholders. 

(g)  Each  Eligible  Member  that  is  a 
Plan  policyholder  will  have  an 
opportimity  to  comment  on  the  Plan  of 
Conversion  and,  if  such  Plan  is  a  voting 
member,  to  vote  for  or  against  the  Plan 
of  Conversion  after  full  disclosure  by 
Indianapolis  Life  of  the  terms  of  the 
Plan  of  Conversion. 

Notice  to  Interested  Persons 

Indianapolis  Life  will  provide,  by 
first-class  mail,  notice  of  the  proposed 
exemption  to  all  Plans  that  would  be 
entiUed  to  receive  AmerUs  Group 
Common  Stock,  Cash  or  Policy  Credits 
under  the  Plan  of  Conversion,  as 
determined  on  the  basis  of  Indianapolis 
Life's  review  of  its  policyholder  records. 
The  notice  will  be  provided  to 
interested  persons  within  14  days  after 
publication  of  a  notice  of  proposed 
exemption  in  the  Federal  Register.  The 
notice  will  include  a  copy  of  the 
proposed  exemption,  as  published  in 
the  Federal  Register  and  a  supplemental 
statement,  as  required  pursuant  to  29 
CFR  2570.43(b)(2)  which  shall  inform 
interested  persons  of  their  right  to 
comment  on  the  proposed  exemption. 
Comments  with  respect  to  the  proposed 
exemption  are  due  within  44  days  after 
the  date  of  publication  of  this  pendency 
notice  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 
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The  Amalgamated  Cotton  Garment  & 
Allied  Industries  Fund-Retirement 
Fund  Located  in  New  York,  New  York 

(Exemption  Application  No.:  D-10947] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  imder  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  C.F.R.  part  2570,  Subpart  B 
(55  FR  32836.  32847,  August  10, 
1990).'*  If  the  exemption  is  granted,  the 
restrictions  of  sections  406(a)(1)(A), 
406(a)(1)(D).  and  406(b)(2)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (D)  of  the  Code,  shall  not  apply 
to  the  proposed  purchase  by  the 
Amalgamated  Cotton  Garment  &  Allied 
Industries  Fund-Retirement  Fund  (the 
Cotton  Pension  Fund)  from  the 
Amalgamated  Insurance  Fimd-Insurance 
Fund  (the  Clothing  Welfare  Fund),  a 
party  in  interest  with  respect  to  the 
Cotton  Pension  Fimd,  of  100  percent 
(100%)  of  the  outstanding  shares  of  non- 
publicly  traded  common  stock  (the 
Conmion  Stock)  of  ALICO  Services 
Corporation  (ASC),  a  service  provider  to 
the  Cotton  Pension  Fund;  provided  that 
prior  to  the  proposed  transaction:  (a)  an 
independent  fiduciary  (the  I/F),  acting 
on  behalf  of  the  Cotton  Pension  Fund 
determines  that  the  proposed 
transaction  is  feasible,  in  the  interest  of, 
and  protective  of  the  Cotton  Pension 
Fund  and  its  participants  and 
beneficiaries;  (b)  the  I/F  determines,  on 
behalf  of  the  Cotton  Pension  Fund,  that 
the  ASC  Common  Stock  should  be 
purchased  by  the  Cotton  Pension  Fimd; 
(c)  the  I/F  reviews,  negotiates,  and 
approves  the  terms  of  the  purchase  of 
the  ASC  Common  Stock;  (d)  the  I/F 
monitors  the  terms  of  the  purchase  of 
the  ASC  Common  Stock  and  ensures 
that  the  Cotton  Pension  Fund  and  the 
Clothing  Welfare  Fund  comply  with  the 
approved  terms;  (e)  the  I/F  determines 
that  the  terms  of  the  purchase  of  the 
ASC  Common  Stock  are  no  less 
favorable  to  the  Cotton  Pension  Fund 
than  terms  negotiated  at  arm's  length 
with  an  unrelated  third  party  imder 
similar  circumstances;  (f)  the  I/F 
determines,  as  of  the  date  the 
transaction  is  entered,  that  the  purchase 
price  for  the  ASC  Common  Stock  paid 
by  the  Cotton  Pension  Fund  is  the  fair 
market  value  of  such  stock,  not  to 
exceed  $30  million:  (g)  an  independent, 


'*  For  purposes  of  this  exemption,  references  to 
specific  provisions  ol  Title  I  of  the  Act,  unless 
otherwise  specified,  refer  to  the  corresponding 
provisions  of  the  Code. 


qualified  appraiser  issues  a  fairness 
opinion  as  to  the  price  of  the  ASC 
Common  Stock  and  determines,  as  of 
the  date  the  transaction  is  entered,  that 
the  Clothing  Welfare  Fund  is  receiving 
fair  market  value  for  such  stock;  (h)  the 
Cotton  Pension  Fund  incurs  no  fees, 
commissions,  or  other  charges  or 
expenses  as  a  result  of  its  participation 
in  the  proposed  transaction  other  than 
the  following:  (1)  the  fees  incurred  in 
making  this  exemption  request,  (2)  the 
fee  payable  to  the  I/F,  and  (3)  the  fees 
payable  to  the  parties  representing  the 
Cotton  Pension  Fund  in  the  proposed 
transaction;  (i)  the  proposed  transaction 
is  a  one-time  occurrence  for  cash;  and 
(j)  a  committee  composed  of  members  of 
the  Board  of  Trustees  of  the  Clothing 
Welfare  Fund  determines  that  such  fimd 
should  engage  in  the  proposed 
transaction  and,  if  so,  such  committee  is 
authorized  to  set  the  terms  and 
conditions  under  which  the  Clothing 
Welfare  Fxmd  will  engage  in  such 
transaction. 

EFFECTIVE  DATE:  This  proposed 
exemption,  if  granted,  wUl  be  effective 
on  the  date  that  the  subject  transaction 
closes,  or  March  15,  2001,  whichever  is 
earlier. 

Summary  of  Facts  and  Representations 

1.  The  Clothing  Welfare  Fund  and 
Cotton  Pension  Fund  are  interrelated,  in 
that  some  of  the  same  employers 
contribute  to  both  the  Clothing  Welfare 
Fund  and  the  Cotton  Pension  Fund.  In 
this  regard,  approximately  18%  of  the 
active  participants  in  the  Clothing 
Welfare  Fimd  are  also  participants  of 
the  Cotton  Pension  Fund.  The  Cotton 
Pension  Fund  is  an  "employee  pension 
benefit  plan,"  as  defined  imder  section 
3(2)  of  the  Act.  The  Clothing  Welfare 
Fund  is  an  "employee  welfare  benefit 
plan,"  as  defineid  imder  section  3(1)  of 
the  Act.  Accordingly,  the  Cotton 
Pension  Fund  and  the  Clothing  Welfare 
Fund  are  "employee  benefit  plans,"  as 
defined  under  section  3(3)  of  the  Act.  In 
this  regard,  there  is  jurisdiction  imder 
Title  I  of  the  Act  with  respect  to  both 
funds.  It  is  also  represented  that  the 
Cotton  Pension  Fund  offers  pension 
benefits  covered  under  Title  II  of  the 
Act.  Accordingly,  the  Cotton  Pension 
Fund  is  also  subject  to  section  4975  of 
the  Code. 

2.  The  Cotton  Pension  Fund  is  a 
multiemployer  pension  plan  jointly 
trusteed  by  individuals  selected  by  the 
Union  of  Needletrades.  Industrial  and 
Textile  Employees  (UNITE)  and  by 
individuals  selected  by  various 
employers  who  contribute  to  the  Cotton 
Pension  Fund.  The  Cotton  Pension 
Fund  provides  pension  benefits 


primarily  to  unionized  workers  in  the 
cotton  garment  industry.  As  of 
December  31, 1999,  the  estimated 
number  of  participants  and  beneficiaries 
in  the  Cotton  Pension  Fund  was 
approximately  72,105.  The  approximate 
aggregate  fair  market  value  of  the  total 
assets  of  the  Cotton  Pension  Fund  was 
$682.1  million,  as  of  June  30,  2000. 

The  trustees  of  the  Cotton  Pension 
Fund  have  appointed  an  independent 
committee  (the  Cotton  Committee) 
comprised  of  four  trustees  frx)m  the  total 
number  of  trustees.  Aside  from 
appointing  the  Cotton  Committee,  the 
trustees  of  the  Cotton  Pension  Fund 
have  no  other  participation  in  the 
proposed  transaction. 

Two  members  of  the  Cotton 
Committee  are  UNITE  representatives 
and  two  members  are  employer 
representatives.  It  is  represented  that  the 
members  on  the  Cotton  Committee  are 
trustees  only  of  the  Cotton  Pension 
Fund.  The  Cotton  Committee  is 
prepared  to  assist  the  I/F  with  the 
proposed  transaction. 

3.  The  Clothing  Welfare  Fund  is  a 
multiemployer  welfare  plan  jointly 
trusteed  and  administered  by:  (a) 
individuals  selected  by  UNITE,  and  (b) 
individuals  selected  by  the  Clothing 
Manufacturing  Association  of  the 
United  States  of  America.  The  Clothing 
Welfare  Fund  provides  health  and  life 
insurance  benefits  primarily  to 
unionized  workers  of  men's  suit 
manufacturers.  As  of  December  31, 
1999,  the  estimated  number  of 
participants  and  beneficiaries  in  the 
Clothing  Welfare  Fund  was 
approximately  39,910.  The  approximate 
aggregate  fair  market  value  of  the  total 
assets  of  the  Clothing  Welfare  Fund  was 
$31.6  million,  as  of  June  30,  2000. 

The  trustees  of  the  Clothing  Welfare 
Fund  have  appointed  an  independent 
committee  (the  Clothing  Committee) 
comprised  of  four  trustees  from  the  total 
number  of  trustees.  Aside  from 
appointing  the  Clothing  Committee,  the 
trustees  of  the  ClothingWelfare  Fund 
have  no  other  participation  in  the 
proposed  transaction. 

Two  members  of  the  Clothing 
Committee  are  UNITE  representatives 
and  two  members  are  employer 
representatives.  It  is  represented  that  the 
members  of  the  Clothing  Committee  are 
trustees  only  of  the.  Clothing  Welfare 
Fimd.  The  Clothing  Committee  is 
empowered  to  determine  whether  the 
Clothing  Welfare  Fund  should  engage  in 
the  proposed  transaction,  and  if  so,  the 
committee  is  authorized  to  set  the  terms 
and  conditions  under  which  the 
Clothing  Welfare  Fund  will  engage  in 
such  transaction. 
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A.  ASC  is  a  holding  company  that  is 
wholly-owned  by  the  Clothing  Welfare 
Fund.  As  a  holding  company,  ASC 
wholly  owns  four  (4)  subsidiaries:  (a) 
Amalgamated  Life  Insurance  Company 
(ALICO);  (b)  Alicare  Inc.  (Alicare);  (c) 
Alicare  Medical  Management,  Inc. 
(AMM);  and  (d)  Amalgamated  Fund 
Administrators,  Inc.  (AFA)  (collectively, 
the  ASC  Subsidiaries).  All  of  the  ASC 
Subsidiaries  are  operated  for  profit,  with 
the  exception  of  AFA. 

ALICO,  a  New  York  life  insurance 
company,  was  established  in  1943  to 
serve  as  the  non-profit  administrative 
aim  of  the  Clothing  Welfare  Fund.  At 
the  time  of  ALICO's  formation,  the 
Clothing  Welfare  Fund  was  a  self- 
funded  health  plan  sponsored  by  the 
Amalgamated  Clothing  Workers'  Union 
of  America  (ACWA).  a  predecessor  of 
UNITE.  Over  time,  ALICO  began  to 
serve  a  similar  administrative  role  for 
other  ACWA  funds.  In  1991,  the 
Clothing  Welfare  Fund  formed  ASC  in 
order  to  sell  products  and  services  on  a 
commercial  for-profit  basis. 
Subsequently,  the  not-for-profit 
administrative  services  were  handled  by 
AFA.  Currently.  ALICO  provides  life 
and  disability  insurance  primarily  to 
unions  and  union-sponsored  trust 
funds,  ALICO  also  provides  fully 
retrospectively  rated  group  life 
insurance  if>  various  jointly 
administered  funds,  including  the 
Clothing  Welfare  Fund. 

It  is  represented  that  the  proposed 
transaction  will  not  close  until  it  is 
approved  by  the  Superintendent  of 
Insurance  of  the  State  of  New  York.  In 
this  regard,  it  is  represented  that  the 
reserves  of  ALICO  are  adequate  to  cover 
all  future  policy  liabilities.  Accordingly, 
no  additional  reserves  shall  be  required 
as  a  result  of  the  proposed  transaction. 
In  addition,  it  is  represented  that 
following  the  proposed  transaction,  ASC 
and  ALICO  are  and  shall  continue  to  be 
goin^  concerns. 

Alicare  is  a  full-service  third-party 
fund  administrator  focusing  on  the  Taft- 
Hartley  market.  Alicare  also  provides 
computer  services,  insurance  brokerage, 
and  printing  services.  Alicare's  services 
are  delivered  through  its  four  (4) 
divisions:  (a)  Alicare.  (b)  Alicomp,  (c) 
Aligraphics.  and  (d)  Amalgamated 
Agency. 

AMM  provides  medical  cost 
management  services,  including 
utilization  management,  comprehensive 
claims  cost  containment,  and  a  24  Hour 
Nurse  HelpLine  to  provide  health 
information  and  education  to  patients. 

AFA  is  a  not-for-profit,  tax-exempt 
enterprise.  In  this  regard,  AFA  provides 
third-party  administration  for  the 
Clothing  Welfare  Fund,  the  Cotton 


Pension  Fund,  the  Amalgamated  Service 
and  Allied  Industries  Fund,  the 
Amalgamated  Washable  Clothing 
Sportswear  and  Allied  Industries  Fund, 
and  the  Amalgamated  Retail  Fund 
(collectively,  the  Patron  Funds),  on  a 
cost  allocation  basis.  The  specific 
services  provided  by  AFA  include 
claims  processing,  distribution  and  ' 
preparation  of  plan  documents, 
collections  of  contributions  by 
employers,  record  retention,  and 
reporting  to  government  authorities. 

5.  ASC  Subsidiaries  provide  services 
to  the  Cotton  Pension  Fund.  If  the 
proposed  transaction  is  granted,  certain 
ASC  Subsidiaries  also  intend  to 
continue  to  provide  administrative 
services  to  the  Clothing  Welfare  Fund, 
Accordingly,  as  service  providers,  the 
ASC  Subsidiaries  are  or  will  be  parties 
in  interest  with  respect  to  the  Cotton 
Pension  Fund  and  the  Clothing  Welfare 
Fund  under  section  3(14)(B)  of  the  Act. 
In  addition,  because  the  Clothing 
Welfare  Fund  currently  owns  all  of  the 
outstanding  ASC  Common  Stock,  the 
Clothing  Welfare  Fund  is  a  party  in 
interest  with  respect  to  the  Cotton 
Pension  Fund  under  section  3(14)(H)  of 
the  Act,  The  Clothing  Welfare  Fund  may 
also  be  a  disqualified  person,  pursuant 
to  section  4975(e)(2)  of  the  Code, 
because  of  its  relationships  to  the  Cotton 
Pension  Fund. 

6.  The  Clothing  Welfare  Fund  has 
requested  an  individual  exemption  in 
order  to  sell  to  the  Cotton  Pension  Fund 
all  of  the  outstanding  shares  of  ASC 
Common  Stock.  In  this  regard,  the  value 
of  the  ASC  Common  Stock  constitutes  a 
significant  portion  of  the  Clothing 
Welfare  Fund's  otherwise  liquid 
investment  portfolio.  It  is  represented 
that  the  proposed  transaction  will 
provide  the  Clothing  Welfare  Fund  with 
liquidity  and  allow  for  further 
diversification  of  its  assets. 

7.  Absent  an  exemption,  the  proposed 
transaction  would  constitute  a  sale  of 
property  between  a  plan  and  a  party  in 
interest,  and  a  transfer  of  assets  from  a 
plan  to  a  party  in  interest  in  violation 
of  section  406(a)(1)(A)  and  section 
406(a)(1)(D)  of  the  Act,  respectively. 
Accordingly,  the  Cotton  Pension  Fund 
is  seeking  relief  with  respect  to  section 
406(a)(1)(A)  and  406(a)(1)(D)  of  the  Act. 
Further,  to  the  extent  that  the  Clothing 
Welfare  Fund  is  a  disqualified  person 
under  the  Code,  the  proposed 
transaction  would  also  violate  sections 
4975(c)(1)(A)  and  4975(c)(1)(D)  of  the 
Code,  for  which  relief  is  requested. 

The  proposed  transaction  may  also 
violate  section  406(b)(2)  of  the  Act. 
because  certain  trustees  of  the  Clothing 
Welfare  Fund  are  also  trustees  of  the 
Cotton  Pension  Fund  (the  Overlapping 


Trustees).  In  this  regard,  the 
Overlapping  Trustees,  as  fiduciaries  of 
the  Clothing  Welfare  Fund,  could  be 
viewed  as  acting  on  behalf  of  the  Cotton 
Pension  Fund,  an  adverse  party  to  the 
Clothing  Welfare  Fund  in  connection 
with  the  proposed  transaction.  The 
Cotton  Pension  Fund  has  represented 
that  the  Cotton  Pension  Fund  and  the 
Clothing  Welfare  Fund  intended  to 
avoid  a  violation  of  section  406(b)(2)  of 
the  Act  by  employing  the  Cotton 
Committee  and  the  Clothing  Committee 
as  decision  makers  for  each  committee's 
respective  fund.  However,  because  of 
the  concerns  that  may  be  raised  as  a 
result  of  the  Overlapping  Trustees,  the 
Cotton  Pension  Fund  has  also  requested 
relief  with  respect  to  section  406(b)(2)  of 
the  Act. 

8.  For  the  purpose  of  determining  the 
fair  market  value  of  Common  Stock,  the 
Clothing  Welfare  Fund  sought  the 
opinion  of  Willamette  Management 
Associates  (WMA),  as  an  independent, 
qualified  appraiser,  WMA  is 
experienced  in  that  it  has  prepared 
valuations  of  ASC  for  the  Clothing 
Welfare  Fund  for  approximately  the  past 
four  (4)  years.  In  addition,  Scott  D. 
Levine  (Mr.  Levine),  a  senior  manager  of 
WMA  who  signed  the  appraisal  report  is 
a  certified  public  accountant,  a  member 
of  the  Maryland  Society  of  Certified 
Public  Accountants,  a  Chartered 
Financial  Analyst  of  the  Association  for 
Investment  Management  and  Research, 
and  a  candidate  for  the  accredited 
senior  appraiser  designation  in  business 
valuation  of  the  American  Society  of 
Appraisers,  Mr,  Levine's  primary  areas 
of  expertise  are  the  appraisal  of  closely 
held  companies  and  business  interests 
and  the  appraisal  of  fractional  and 
nonmarketable  security  interests  in 
private  and  public  corporations, 

WMA  is  independent  in  that  the 
average  percentage  of  WMA's  annual 
income  derived  from  work  for  the 
Clothing  Welfare  Fund  over  the  past 
four  (4)  year  period  is  less  than  one 
percent  (1%),  Further.  WMA's 
professional  fees  were  not  contingent 
upon  the  opinion  expressed  in  the 
valuation  report,  and  WMA  represents 
that  other  than  the  services  provided 
attendant  to  the  valuation,  neither  it  nor 
any  of  its  employees  has  a  present  or 
intended  financial  interest  in  ASC, 

At  the  request  of  the  Clothing  Welfare 
Fund.  WMA  prepared  a  preliminary 
valuation  report  of  the  fair  market  value 
of  the  shares  of  ASC  Common  Stock,  as 
of  December  31,  2000,  In  preparing  the 
vcduation  report,  WMA  was  asked  to 
assume  that  projected  results  for  fiscal 
year  2000  are  achieved.  Since  these 
projected  results  had  not  been  realized. 
as  of  October  17.  2000,  the  date  on  the 
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valuation  report,  WMA  represents  that 
the  conclusions  expressed  in  the 
valuation  report  were  of  a  hjrpothetical 
nature. 

In  developing  the  valuation  analysis, 
WMA  conducted  interviews  with 
officers  of  ASC,  reviewed  and  analyzed, 
among  other  things:  (a)  The  audited 
financial  statements  of  ASC  for  the 
fiscal  years  ended  December  31, 1995- 
1999;  (b)  the  financial  statement 
projections  for  ASC  for  the  fiscal  years 
ending  December  31,  2000-2004;  and  (c) 
the  company  profile  for  ASC  completed 
by  management.  Further,  WMA 
researched  and  analyzed,  among  other 
things:  (a)  guideline  industry  data;  (b) 
economic  information;  (c)  information 
related  to  publicly  traded  companies 
considered  suitable  for  comparison  to 
ASC;  and  (d)  capital  market  evidence 
regarding  investment  rates  of  return. 

In  the  opinion  of  WMA  the 
hypothetical  fair  market  value  of  ASC 
Common  Stock  on  a  controlling 
ownership  interest  basis,  as  of  December 
31,  2000,  is  $25.3  million.  WMA 
represents  that  this  conclusion  was 
reached  after  giving  proper 
consideration  to  the  historical  and 
prospective  operating  characteristics  of 
ASC,  as  well  as  the  after-tax  expected 
cash  flows  and  earnings  attributable  to 
ASC.  the  current  and  forecasted  capital 
structure  of  ASC,  the  risk/return 
relationship  reflected  for  comparable 
companies  having  securities  traded  in 
the  public  market,  capital  market  and 
related  industry  macroeconomic 
evidence  available  as  of  the  date  of  the 
report  and  other  relevant  factors. 

In  addition,  it  is  represented  that 
WMA  will  offer  a  &imess  opinion  as  to 
the  price  of  the  ASC  Comimon  Stock  and 
will  determine  that  the  Clothing  Welfare 
Fund  is  receiving  no  less  than  the  fair 
market  value  for  its  ASC  Common 
Stock.  WMA's  fairness  opinion  will  also 
assess  whether  the  proposed  transaction 
is  fail  and  reasonable  from  a  financial 
standpoint. 

9.  It  is  represented  that  the  actual  sale 
price  for  the  Cotton  Pension  Fimd's 
proposed  purchase  of  the  ASC  Conunon 
Stock  shall  be  negotiated  by  the  I/F, 
ASA  Fiduciary  Coimselors,  Inc.  (ASA 
Fiduciary),  which  is  acting  on  behalf  of 
the  Cotton  Pension  Fund,  and  by  George 
Cochran,  (Mr.  Cochran),  a  principal  at 
Cochran,  Caronia  &  Co.  (Cochran),  who 
is  negotiating  on  behalf  of  the  Clothing 
Welfare  Fund.  In  this  regard,  the 
Clothing  Welfare  Fund  engaged  Mr. 
Cochran,  an  investment  banker  with 
significant  experience  in  mergers  and 
acquisitions  in  the  insurance  industry, 
to  act  as  an  investment  advisor. 

On  behalf  of  the  Clothing  Welfare 
Fund,  Cochran  has  conducted  a 


valuation  of  ASC.  On  behalf  of  the 
Cotton  Pension  Fund,  ASA  Fiduciary, 
with  the  aid  of  American  Express  Tax 
and  Business  Services  (AmEx),  a  party 
independent  of  the  Cotton  Pension 
Fund,  has  conducted  its  own  valuation 
of  ASC.  In  this  regard,  AmEX  has  been 
retained  by  the  Cotton  Committee  to 
assist  ASA  Fiduciary  in  evaluating  the 
ASC  Subsidiaries  for  the  purpose  of 
valuing  the  ASC  Common  Stock.  Prior 
to  the  publication  of  the  final 
exemption,  it  is  represented  that  ASA 
Fiduciary  will  provide  an  oral  report  to 
the  Department,  containing  ASA 
Fiduciary's  determination  of  whether 
the  ASC  Common  Stock  should  be 
purchased  by  the  Cotton  Pension  Fund 
based  on  the  final  terms  of  such  sale. 
Such  report  shall  include,  among  other 
things,  a  sunmiary  of  the  activities  ASA 
Fiduciary  conducted  on  behalf  of  the 
Cotton  Pension  Fimd  in  connection 
with  its  determination,  as  well  as  an 
affirmation  that  the  purchase  price  for 
the  ASC  Common  Stock  paid  by  the 
Cotton  Pension  Fund  is  no  greater  than 
the  fair  market  value  of  such  stock  on 
the  date  of  the  purchase.  The  applicant 
represents  that  a  final  written  report 
will  be  provided  to  the  Department  by 
ASA  Fiduciary  following  the 
completion  of  the  transaction. 

Using  the  WMA  valuation  ($25.3 
million,  as  of  December  31,  2000)  as  an 
estimate,  the  percentage  of  the  fair 
market  value  of  the  total  assets  of  the 
Cotton  Pension  Fund  expected  to  be 
involved  in  the  proposed  transaction 
will  be  approximately  3.71  percent 
(3.71%).  The  percentage  of  the  fair 
market  value  of  the  total  assets  of  the 
Clothing  Welfare  Fund  expected  to  be 
involved  in  the  proposed  transaction 
will  be  approximately  70.67  percent 
(70.67%). 

10.  It  is  represented  that  the  proposed 
transaction  is  feasible  in  that  the  sale  of 
the  ASC  Common  Stock  by  the  Clothing 
Welfare  Fimd  to  the  Cotton  Pension 
Fund  will  be  a  one-time  occurrence  for 
cash  with  no  ongoing  oversight 
requirements. 

11.  It  is  represented  that  the  proposed 
transaction  is  in  the  interest  of  the 
Cotton  Pension  Fund,  because  the 
ownership  by  such  fund  of  the  ASC 
Common  Stock  will  ensure  the 
continuity  of  the  unique,  highly 
specialized  and  low  cost  customized 
services  provided  by  ASC  Subsidiaries 
to  the  Cotton  Pension  Fund.  In  this 
regard,  the  allocation  of  overhead  to 
profit  making  activities  will  benefit  the 
Cotton  Pension  Fund  directly  by 
offsetting  user  fees  and  further  will 
ensiire  that  the  low  cost  services 
continue  to  all  of  the  Patron  Funds. 


It  is  represented  that  a  significant  part 
of  the  value  of  ASC  is  its  niche  in  the 
Taft-Hartley  and  labor  communities. 
This  niche  is  enhanced  by  ASC  being 
owned  by  an  entity  affiliated  with  the 
labor  movement  in  general  and  with 
UNITE  in  particular.  Were  ASC  to  be 
controlled  by  other  than  an  entity  that 
is  affiliated  with  labor,  it  is  represented 
that  the  value  of  ASC  might  diminish 
significantly. 

12.  The  proposed  transaction  is 
protective  of  the  participants  and 
beneficiaries  of  the  Cotton  Pension 
Fimd.  In  this  regard,  it  is  represented 
that  the  proposed  transaction  is 
prudent,  will  be  priced  at  fair  market 
value,  not  to  exceed  $30  million,  and 
offers  a  limited  risk  of  capital  loss 
relative  to  most  other  equity 
investments. 

Additional  protections  are  provided 
to  the  Cotton  Pension  Fund  by  the 
appointment  of  ASA  Fiduciary.  In  this 
regard,  the  Cotton  Pension  Fund  has 
entered  into  an  engagement  letter,  dated 
October  26,  2000,  as  amended  (the 
Agreement)  with  ASA  Fiduciary,  a 
registered  investment  advisor,  in  order 
to  retain  ASA  Fiduciary  to  provide 
independent  fiduciary  services  in 
connection  with  the  purchase  of  all  of^ 
the  outstanding  shares  of  the  ASC 
Common  Stock.  In  this  regard,  ASA 
Fiduciary  has  acknowledged»and  agreed 
to  serve  as  an  I/F  to  the  Cotton  Pension 
Fund  with  respect  to  such  fund's 
decision  to  purchase  the  ASC  Common 
Stock.  It  is  represented  that  the  Cotton 
Pension  Funds's  obligation  to  pay  ASA 
Fiduciary  a  fee  for  its  services  is  not 
contingent  upon  either  the  completion 
of  the  contract  for  purchase  of  the  ASC 
Common  Stock  or  the  close  of  the 
proposed  transaction. 

ASA  Fiduciary  has  acknowledged  and 
agreed  that  it  is  a  fiduciary,  under 
section  3(21)  of  the  Act  with  respect  to 
any  actions  taken  pursuant  to  its 
Agreement  with  the  Cotton  Pension 
Fund.  Further,  ASA  Fiduciary  has 
represented  that  it  is  independent  and 
unrelated  to  the  parties  to  the  proposed 
transaction. 

Pursuant  to  the  terms  of  the 
Agreement,  ASA  Fiduciary  has 
undertaken  the  following  duties  and 
responsibilities:  (a)  To  determine 
whether  the  purchase  of  the  ASC 
Common  Stock  is  a  prudent  private 
equity  investment  by  the  Cotton  Pension 
Fund;  (b)  to  negotiate  and  approve  the 
terms  of  the  purchase  of  all  of  the 
outstanding  shares  of  ASC  Conmion 
Stock;  (c)  to  monitor  the  terms  of  the 
purchase  of  the  ASC  Common  Stock  and 
ensure  that  the  Cotton  Pension  Fund 
and  the  Clothing  Welfare  Fund  comply 
with  the  approved  piuchase  terms;  (d) 
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to  determine  that  the  purchase  price  for 
the  ASC  Common  Stock  is  no  less 
favorable  to  the  Cotton  Pension  Fimd 
than  to  any  third  party  under  similar 
circiunstances;  and  (e)  to  affirm  that  the 
purchase  price  for  the  ASC  Common 
Stock  paid  by  the  Cotton  Pension  Fimd 
is  no  greater  than  the  fair  market  value 
of  such  stock  on  the  date  of  the 
purchase. 

It  is  represented  that  Nell  Hennessy, 
Esq.,  President  of  ASA  Fiduciary,  shall 
be  the  lead  individual  from  ASA 
Fiduciary  in  the  execution  of  the  duties 
set  forth  above.  Further,  under  the  terms 
of  the  Agreement,  ASA  Fiduciary  is 
responsible  for  maintaining  records 
with  respect  to  the  performance  of  its 
duties  for  a  period  of  six  (6)  years  fix>m 
the  date  on  which  the  proposed 
transaction  closes  or  ASA  Fiduciary 
determines  that  the  Cotton  Pension 
Fund  should  not  purchase  the  ASC 
Conunon  Stock  or  the  Clothing  Welfare 
Fund  will  not  sell  such  stock. 

13.  As  an  additional  protection,  the 
trustees  of  the  Cotton  Pension  Fund  will 
determine  based  on  a  written  opinion 
from  the  Marco  Consulting  Group 
(Marco)  whether  the  investment  in  ASC, 
as  negotiated  and  approved  by  ASA 
Fiduciary,  is  consistent  with  the  overall 
investment  policies  and  overall 
portfolio  composition  of  the  Cotton 
Pension  Fund  and  that  with  such  an 
investment  the  Cotton  Pension  Fund 
will  be  sufficiently  diversified  to  satisfy 
the  requirements  of  the  Act.  In  this 
regard,  Marco,  an  independent 
investment  consultant,  has  been 
providing  consulting  services  for  the 
Cotton  Pension  Fund  for  approximately 
the  past  four  (4)  years.  It  is  represented 
that  Marco  will  issue  a  written  opinion 
as  to  whether  the  purchase  of  the 
Common  Stock  by  the  Cotton  Pension 
Fund  is  consistent  with  the  overall 
investment  policies  and  portfolio 
composition  of  such  fund,  so  that  the 
investment  portfolio  will  remain 
diversified  to  minimize  the  risk  of  large 
losses  in  accordance  with  section 
404(a)(1)(C)  of  the  Act. 

14.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
meets  the  statutory  criteria  of  section 
408(a)  of  the  Act  and  section  4975(c)(2) 
of  the  Code  because:  (a)  the  Clothing 
Committee  will  determine  whether  the 
Clothing  Welfare  Fund  will  engage  in 
the  proposed  transaction;  and,  if  so, 
such  committee  will  be  authorized  to 
determine  the  terms  and  conditions 
under  which  the  Clothing  Welfare  Fund 
will  engage  in  such  transaction;  (b)  prior 
to  entry  into  the  proposed  transaction, 
ASA  Fiduciary,  the  I/F  acting  on  behalf 
of  the  Cotton  Pension  Fund,  will 
determine  that  such  transaction  is 


feasible,  in  the  interest  of,  and 
protective  of  the  Cotton  Pension  Fund 
and  its  participants  and  beneficiaries; 
(c)  ASA  Fiduciary  will  determine,  on 
behalf  of  the  Cotton  Pension  Fund, 
whether  the  ASC  Common  Stock  should 
be  purchased  by  the  Cotton  Pension 
Fund;  (d)  the  Cotton  Committee  will 
assist  ASA  Fiduciary;  (e)  ASA  Fiduciary 
will  review,  negotiate,  and  approve  the 
terms  of  the  proposed  transaction;  (f) 
ASA  Fiduciary  will  monitor  the  terms  of 
the  purchase  of  the  ASC  Common  Stock 
and  ensure  that  the  Cotton  Pension 
Fund  and  the  Clothing  Welfare  Fund 
comply  with  the  approved  terms;  (g) 
ASA  Fiduciary  will  determine  that  the 
terms  of  the  purchase  of  the  ASC 
Common  Stock  are  no  less  favorable  to 
the  Cotton  Pension  Fund  than  terms 
negotiated  at  arm's  length  with  an 
unrelated  third  party  under  similar 
circumstances;  (h)  ASA  Fiduciary  will 
determine  that  the  purchase  price  for 
the  ASC  Common  Stock  paid  by  the 
Cotton  Pension  Fund  is  no  greater  than 
the  fair  market  value  of  such  stock,  as 
of  the  date  the  proposed  transaction  is 
entered;  (i)  an  independent,  qualified 
appraiser  will  issue  a  fairness  opinion 
as  to  the  price  of  the  ASC  Conunon 
Stock  and  will  determine,  as  of  the  date 
the  proposed  transaction  is  entered,  that 
the  Clothing  Welfare  Fund  is  receiving 
no  less  than  the  fair  market  value  for 
such  stock;  (j)  the  Cotton  Pension  Fund 
will  incur  no  fees,  conunissions,  or 
other  charges  or  expenses  as  a  result  of 
its  participation  in  the  proposed 
transaction  other  than  the  fees  incurred 
in  making  this  exemption  request,  the 
fee  payable  to  ASA  Fiduciary,  and  the 
fees  payable  to  the  parties  representing 
the  Cotton  Pension  Fund  in  the 
proposed  transaction;  and  (k)  the 
proposed  transaction  is  a  one-time 
occurrence  for  cash. 

Notice  to  Interested  Persons 

Those  persons  who  may  be  interested 
in  the  pendency  of  the  requested 
exemption  include  the  trustees  of  the 
Cotton  Pension  Fund  and  the  trustees  of 
the  Clothing  Welfare  Fund,  all  of  the 
participants  and  beneficiaries  of  such 
funds,  UNITE,  whose  members  are 
participants  in  the  Funds,  all 
contributing  employers  of  such  funds, 
ASC,  and  the  ASC  Subsidiaries.  These 
various  classes  of  interested  persons 
will  be  notified  as  follows.  Notice  will 
be  provided  to  all  participants  and 
beneficiaries  of  the  Cotton  Pension 
Fund  and  the  Clothing  Welfare  Fund, 
the  trustees  of  the  Cotton  Pension  Fund, 
the  trustees  of  the  Clothing  Welfare 
Fund,  UNITE,  all  contributing 
employers  to  such  funds,  and  members 
of  the  board  of  ASC,  and  the  ASC 


Subsidiaries  by  sending  a  copy  of  the 
notice  of  pendency  of  this  proposed 
exemption  (the  Notice)  plus  a  copy  of 
the  supplemental  statement  (the 
Supplemental  Statement),  as  required, 
pursuant  to  29  CFR  2570.43(b)(2).  The 
Notice  and  the  Supplemental  Statement 
will  be  delivered  by  first  class  mail 
within  fifteen  (15)  days  of  the 
publication  of  the  Notice  in  the  Federal 
Register.  For  the  purpose  of  sending  the 
Notice  and  Supplemental  Statement  by 
mail,  current  addresses  maintained  by 
the  Cotton  Pension  Fund  and  the 
Clothing  Welfare  Fund  will  be  used. 

In  addition,  the  Notice  and  the 
Supplemental  Statement  will  be 
provided  to  all  locals,  joint  boards,  and 
regional  offices  of  UNITE  who  represent 
members  who  are  participants  in  either 
the  Cotton  Pension  Fund  or  the  Clothing 
Welfare  Fund  and  to  contributing 
employers  which  employ  members  who 
are  participants  in  either  the  Cotton 
Pension  Fund  or  the  Clothing  Welfare 
Fund.  The  Cotton  Pension  Fund  shall 
request  that  such  parties  post  the  Notice 
and  Supplemental  Statement 
immediately  upon  receipt  at  their 
respective  locations. 

AH  written  comments  and  requests  for 
a  hearing  must  be  received  by  the 
Department  no  later  than  forty-five  (45) 
days  from  the  date  that  the  Notice  and 
the  Supplemental  Statement  are 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Angelena  C.  Le  Blanc  of  the  Department, 
telephone  (202)  219-8883.  (This  is  not 
a  toll-fr«e  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which,  among  other  things, 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2j  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 


7814 


Federal  Register/ Vol.  66,  No.  17/Thursday,  January  25,  2001 /Notices 


and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries,  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/ or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  feet  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  fects  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington,  DC,  this  19th  day  of 
January,  2001. 
Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
Department  of  Labor. 

(FR  Doc.  01-2163  Filed  1-24-01;  8:45  ami 
BMXMQ  CODE  4510-2»-P 


FEDERAL  IMNE  SAFETY  AND  HEALTH 
REVIEW  COyiMSSION 

Sunshine  Act  Meeting 

TME  ANO  DATE:  10:00  a.m.,  Wednesday, 
January  24,  2001. 

PLACE:  Room  6005,  6th  Floor,  1730  K 
Street,  NW.,  Washington.  DC. 

STATUS:  Closed  [Pursuant  to  5  U.S.C. 
552B(C)(10)]. 

MATTERS  TO  BE  CONSIOEREO:  It  was 

determined  by  a  majority  vote  of  the 
Commission  that  the  Commission 
consider  and  act  upon  the  following  in 
closed  session: 

1.  Disciplinary  Matter,  Docket  No.  D 
2000-1 

2.  Disciplinary  Matter,  Docket  No.  D 
2001-1 

CONTACT  PERSON  FOR  MORE  INFO:  Jean 
Ellen  (202)  653-5629  /  (202)  708-9300 
for  TDD  Relay  /  1-800-877-8339  for  toil 
free. 

Jean  H.  Ellen, 

Chief  Docket  Clerk. 

[PR  Doc.  01-2382  Filed  1-23-01;  12:09  pmj 
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NATIONAL  FOUNDATION  FOR  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  tlie  Arts; 
President's  Committee  on  the  Arts  arKi 
the  Humanities:  Meeting  #50 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92—463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  President's 
Committee  on  the  Arts  and  the 
Hiunanities  will  be  held  on  February  9, 
2001  frvm  8:30  a.m.  to  approximately 
1:30  p.m.  The  meeting  will  be  held  at 
the  Dallas  Museum  of  Art,  1717  N. 
Harwood,  Dallas,  TX  75201. 

The  Committee  meeting  will  begin  at 
8:30  a.m.  with  opening  remarks  by 
Chairman  Dr.  John  Brademas,  a 
welcome  from  Mayor  Roland  Kirk,  and 
an  Executive  Director's  update  from 
Bunny  Cornell  Burson.  The  Committee 
will  hear  presentations  bom  the 
National  Endowment  for  the  Arts  and 
from  representatives  of  the  Saguaro 
Institute,  Harvard  University.  There  will 
also  be  a  presentation  and  discussion 
regarding  National  Arts  and  Humanities 
Day. 

The  President's  Committee  on  the 
Arts  and  the  Humanities  was  created  by 
Executive  Order  in  1982  to  advise  the 
President,  the  two  Endowments,  and  the 
Institute  of  Museum  and  Library 
^Services  on  measures  to  encourage 
private  sector  support  for  the  nation's 
cultural  institutions  and  to  promote 
public  understanding  of  the  arts  and  the 
humanities. 

If,  in  the  course  of  discussion,  it 
becomes  necessary  for  the  Committee  to 
discuss  non-public  commercial  or 
financial  information  of  intrinsic  value, 
the  Committee  will  go  into  closed 
session  pursuant  to  subsection  (c)(4)  of 
the  Government  in  the  Sunshine  Act,  5 
U.S.C.  552b. 

Any  interested  persons  may  attend  as 
observers,  on  a  space  available  basis,  but 
seating  is  limited.  Therefore,  for  this 
meeting,  individuals  wishing  to  attend 
must  contact  Georgianna  Paul  of  the 
President's  Committee  in  advance  at 
(202)  682-5409  or  write  to  the 
Committee  at  1100  Pennsylvania 
Avenue,  NW.,  Suite  526,  Washington, 
DC  20506.  Further  information  with 
reference  to  this  meeting  can  also  be 
obtained  from  Ms.  Paul. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  Ms. 
Paul  through  the  Office  of 
Access  Ability,  National  Endowment  for 
the  Arts,  1100  Pennsylvania  Avenue, 
NW.,  Washington.  DC  20506,  202/682- 
5532,  TDY-TDD  202/682-5496,  at  least 
seven  (7)  days  prior  to  the  meeting. 


E>ated:  January  19,  2001. 
Kathy  Plowitz-Worden, 

Panel  Coordinator.  Panel  Operations, 
National  Endowment  for  the  Arts. 
(FR  Doc.  01-2258  Filed  1-24-01;  8:45  am) 
BIUMG  COOe  7537-01-U 


NUCLEAR  REGULATORY 
COMMISSION 

[DOCKET  NO.  50-354] 

PSEG  Nuclear  LLC;  Notice  of 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  (OL)  No. 
NPF-57,  issued  to  PSEG  Nuclear  LLC 
(the  licensee),  for  operation  of  the  Hope 
Creek  Generating  Station  (Hope  Creek), 
located  in  Salem  County,  New  Jersey. 

The  proposed  amendment  would 
change  the  OL  and  Technical 
Specifications  for  Hope  Creek  to  reflect 
an  increase  in  the  licensed  core  power 
level  to  3339  megawatts  (thermal),  1.4% 
greater  than  the  current  level. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  February  26,  2001,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  a 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland  and 
accessible  electronically  tlu-ough  the 
ADAMS  Public  Electronic  Reading 
Room  link  at  the  NRC  Web  site 
[http://www.nrc.gov).  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  die  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the 


Federal  Register /Vol.  66.  No.  17/Thursday,  January  25,  2001 /Notices 


7815 


Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order.  

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
hoiw  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
proi>erty,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  hais  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  dociunents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 


Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland,  by  the 
above  date.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  and  to  Mr.  Jeffrie  J. 
Keenan,  Esquire,  Nuclear  Business 
Unit— N21,  P.O.  Box  236,  Hancocks 
Bridge,  NJ  08038,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

If  a  request  for  a  hearing  is  received, 
the  Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
conunent  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and 
50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  December  1 .  2000, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Dociunent 
Room,  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland,  and  accessible 
electronically  through  the  ADAMS 
Public  Electronic  Reading  Room  link  at 
the  NRC  Web  site  (http://www.nrc.gov). 

Dated  at  Rockville,  Maryland,  this  18th  day 
of  )anuarv  2001. 


For  the  Nuclear  Regulatory  Commission. 
Richard  B.  Ennis, 
Project  Manager,  Section  2,  Project 
Directorate  I,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  01-2305  Filed  1-24-01;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[DOCKET  NO.  50-341] 

Detroit  Edison  Company;  Fermi  2 
Environmental  Assessmerrt  and 
Rnding  of  no  Significant  impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  an  amendment  to  Facility 
Operating  License  No.  NPF-43  issued  to 
Detroit  Edison  Company  (the  licensee), 
for  operation  of  Fermi  2,  located  in 
Monroe  County,  Michigan. 

EnTiromnental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  revise  the 
Fermi  2  Technical  Specifications  (TSs) 
by  changing  (1)  the  design  features 
description  of  the  fuel  storage 
equipment  and  configuration  to  allow 
an  increase  in  the  spent  fuel  pool  (SFP) 
storage  capacity  and  (2)  the  description 
of  the  high-density  spent  fuel  racks 
program  to  clarify  that  the  surveillance 
program  is  applicable  only  to  racks 
containing  Boraflex  as  a  neutron 
absorber. 

Currently,  the  SFP  for  Fermi  2  has  14 
freestanding  high-density  (Boraflex)  fuel 
racks,  four  General  Electric  (GE)  low- 
density  racks,  and  a  rack  for  defective 
fuel^  for  a  total  storage  capacity  of  2414 
fuel  assemblies.  As  part  of  a  proposed 
modification,  the  licensee  plans  to 
increase  Fermi  2's  spent  fuel  storage 
capacity  by  2194  spaces  in  a  three-phase 
operation.  In  phase  one,  four  additional 
high-density  racks  will  be  added  to 
open  spaces  in  the  SFP.  In  phase  two, 
the  GE  racks,  the  rack  for  defective  fuel, 
and  one  high-density  rack  would  be 
replaced  with  five  new  high-density 
racks.  In  phase  three,  the  remaining  13 
existing  racks  would  be  replaced  with 
14  new  high-density  racks.  At  the 
completion  of  phase  three,  the  entire 
available  floor  space  of  the  pool  would 
be  occupied  with  fuel  storage  racks 
providing  for  a  total  storage  capacity  of 
4608  assemblies.  Two  platforms  will  be 
installed  above  the  new  high-density 
fuel  storage  racks  to  accommodate 
storage  of  miscellaneous  activated 
components. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
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amendment  dated  November  19,  1999, 
as  supplemented  on  May  31,  August  2, 
October  19,  and  November  21.  2000. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  needed  to 
maintain  full  core  offload  capability  by 
expanding  the  spent  fuel  storage 
capacity.  The  licensee  estimates  that  it 
will  lose  the  ability  to  fully  offload  the 
reactor  fuel  by  June  2001.  The  expanded 
storage  capacity  would  extend  full  core 
offload  capability  to  the  year  2015.  The 
current  Fermi  2  operating  license 
authorizes  plant  operations  through 
March  20,  2025. 

Environmental  Impacts  of  the  Proposed 
Action 

Radioactive  Wastes 

The  existing  contaminated  fuel 
storage  racks  will  be  the  main  source  of 
radioactive  waste  for  the  proposed 
modification.  The  racks  will  be  washed 
prior  to  being  removed  from  the  pool  to 
remove  as  much  contamination  as 
possible.  The  racks  wUl  then  be 
shipped,  using  a  special  Department  of 
Transportation  approved  container,  to  a 
volume  reduction  facility  for  processing 
and  subsequent  disposal  at  an 
authorized  burial  site. 

In  order  to  maintain  the  SFP  water  as 
clean  as  possible,  underwater 
vacuuming  of  the  SFP  will  be  used  to 
remove  radioactive  crud,  sediment,  and 
other  debris  generated  in  the  rack 
replacement.  Filters  from  use  of  this 
underwater  vacuimi  system  will  also  be 
a  source  of  solid  radwaste. 

The  impact  of  the  expanded  fuel 
storage  capacity  on  the  production  and 
release  of  radioactive  waste  during 
normal  operations  is  not  expected  to  be 
significant.  The  level  of  radioactive 
contamination  in  the  pool  water  impacts 
the  amount  of  solid  waste  produced  by 
pool  purification  system  resins,  as  well 
as  the  liquid  effluents  originating  from 
SFP  water.  Radioactive  gases  that  evolve 
from  the  surface  of  the  pool  also 
contribute  to  the  plant's  gaseous 
effluents.  However,  the  levels  of  gaseous 
and  particulate  radioactivity  in  the  pool 
water  are  dominated  by  the  most  recent 
reactor  core  offload  to  the  SFP,  not  the 
older  cooled  fuel  stored  in  the  pool. 
Therefore,  the  storage  of  additional  aged 
spent  fuel  assemblies  resulting  from  this 
proposed  design  change  will  have  a 
minimal  contribution  to  the  levels  of 
radioactivity  in  the  pool  water. 

On  the  basis  of  its  review  of  the  Fermi 
2  license  amendment  request,  the  NRC 
staff  concludes  that  the  proposed 
increase  in  spent  fuel  storage  capacity 
(1)  is  not  expected  to  result  in  an 
increase  in  die  amoimt  of  gaseous 


tritium  released  &t)m  the  SFP;  (2)  will 
result  in  a  negligible  increase  in  the 
amoimt  of  radioactive  liquid  released  to 
the  environment;  and,  (3)  will  not  result 
in  a  significant  increase  in  the  volume 
of  solid  radioactive  waste.  Finally,  small 
amounts  of  additional  waste  resin  may 
be  generated  by  the  SFP's  clean-up 
systems  on  a  one-time  basis.  Shipping 
containers  for  these  resins,  the  old 
racks,  and  debris  generated  by  reracking 
will  conform  to  10  CFR  part  71, 
"Packaging  and  Transportation  of 
Radioactive  Material,"  and  the 
requirements  of  States  through  which 
shipments  may  pass.  Therefore,  the  NRC 
staff  finds  that,  with  regard  to 
radioactive  waste,  the  proposed  increase 
in  spent  fuel  storage  capacity  at  Fermi 
2  is  acceptable. 

Radiological  Impact  Assessment 

The  NRC  staff  has  reviewed  the 
licensee's  plan  for  the  replacement  of 
the  existing  SFP  storage  racks  at  Fermi 
2  with  respect  to  occupational  radiation 
exposure.  As  stated  above,  the  licensee 
plans  to  replace  the  existing  fuel  storage 
racks  in  the  SFP  with  23  new  high- 
density  racks.  A  number  of  facilities 
have  performed  similar  operations  in 
the  past.  On  the  basis  of  the  lessons 
learned  from  these  operations,  the 
licensee  estimates  that  the  proposed  fuel 
rack  installation  can  be  performed 
within  a  radiological  dose  estimate  of 
approximately  12  person-rem.  This 
estimate  includes  the  rad-waste 
processing  of  the  existing  contaminated 
racks,  as  well  as  the  projected  dose  to 
divers,  in  the  event  they  are  used, 
consistent  with  the  licensee's 
contingency  plan. 

All  of  the  operations  involved  in  the 
fuel  rack  installations  will  utilize 
detailed  procedures  prepared  with  full 
consideration  of  as  low  as  reasonably 
achievable  (ALARA)  principles. 
Workers  performing  the  SFP  re-racking 
operation  will  be  given  pre-job  briefings 
to  ensiu-e  that  they  are  aware  of  their  job 
responsibilities  and  precautions 
associated  with  the  job.  The  licensee 
will  monitor  and  control  work, 
personnel  traffic,  and  equipment 
movement  in  the  SFP  area  to  minimize 
contamination  and  to  assure  that 
exposures  are  maintained  ALARA. 
Personnel  will  wear  protective  clothing 
and  respiratory  protective  equipment,  if 
necessary.  Alarming  dosimeters  will  be 
used  as  needed  to  confirm  exposure  and 
dose  rates,  while  thermal  luminescent 
dosimeters  (TLDs)  will  be  used  to 
officially  dociunent  the  dose  received. 
Additional  personnel  monitoring 
equipment  (such  as  extremity  TLDs  or 
multiple  TLDs)  will  be  issued  for 
appropriate  tasks. 


As  indicated  previously,  the  licensee 
intends  to  complete  the  three-phase  fuel 
rack  replacement  without  the  use  of 
divers  in  the  pool.  Removal  of  existing 
racks  and  installation  of  the  new  racks 
are  expected  to  be  completed  remotely 
from  the  siuface  of  the  pool.  HowevCT, 
if  diving  is  necessary,  the  licensee  has 
developed  a  contingency  plan  that 
includes  diving  procedures  that  are 
consistent  with  Regulatory  Guide  8.38, 
Appendix  A,  in  terms  of  diver  restraint, 
radiological  monitoring,  physical 
monitoring,  and  standard  SFP  diving 
operations. 

Prior  to  any  diving  operations,  the 
radioactive  sources  in  the  pool  will  be 
configured  to  maximize  the  distance 
and  shielding  of  the  divers.  Three 
dimensional  radiation  siu^reys  will  be 
performed  with  appropriate  equipment. 
In  addition,  the  divers  will  be  equipped 
with  monitors  to  survey  the  work  area 
during  each  dive.  The  licensee  will 
utilize  underwater  TV  cameras  to 
maintain  visual  contact  with  the  divers 
during  all  diving  operations.  The  divers 
will  also  be  physically  restrained  by  a 
dive  tender  with  a  tether  contained  in 
the  dive  umbilical.  The  SFP  water  will 
be  continuously  filtered  through  the 
SFP  purification  system  in  order  to 
maintain  water  clarity.  In  addition,  the 
licensee  will  vacuum  the  SFP  floor  prior 
to  initiation  of  the  diving  operation  and 
will  vacuum  the  pool  additional  times 
during  the  diving  operation,  if  it  should 
become  necessary,  to  maintain  diver 
doses  ALARA.  Each  diver  will  be 
equipped  with  whole  body  and 
extremity  dosimetry  (including  alarming 
dosimetry)  with  remote,  above  surface, 
readouts  that  will  be  continuously 
monitored  by  radiation  protection 
personnel. 

All  items  removed  from  the  pool,  as 
well  as  divers,  if  used,  will  be 
monitored  for  radiation  and 
contamination.  This  monitoring  will  be 
performed  in  isolated  "bull  pens"  that 
separate  the  potentially  contaminated 
areas  from  the  rest  of  the  refueling  floor. 
The  bull  pens  will  minimize  the 
possible  spread  of  contamination, 
including  "hot  particles"  (or  discrete 
radioactive  particles  (DRPs)).  Based  on 
the  Fermi  2  operating  history  and  fuel 
integrity  experience,  the  licensee  does 
not  anticipate  any  significant 
radiological  challenges  from  DRPs. 

The  hcensee  assessed  the  radiological 
exposure  impact  of  the  proposed  SFP 
design  change  on  areas  of  the  plant 
during  normal  operations.' Revised 
shielding  calculations  indicate  that  the 
dose  rates  through  the  east  and  west 
walls  of  the  pool  would  have  only  a 
modest  increase  (to  0.6  mrem/hr 
compared  to  the  previous  maximum  of 
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0.5  mrem/hr).  The  maximum  dose  rates 
in  the  equipment  storage  room,  adjacent 
to  the  north  wall  of  the  pool,  increased 
to  400  mrem/hr.  These  calculations  are 
based  on  the  conservative  assumption 
that  all  assemblies  in  the  storage  array 
have  cooled  for  only  60  hours.  The 
actual  operational  dose  rates  in  this  area 
will  depend  upon  the  age  of  the  fuel 
stored  in  the  north  end  of  the  pool.  In 
addition,  this  area  is  not  a  normally 
occupied  room  and  can  be  controlled  as 
a  high  radiation  area  consistent  with  the 
requirement  in  10  CFR  part  20.  The 
licensee  has  provided  marked  up 
radiation  zoning  maps  from  the  Fermi  2 
Updated  Safety  Analysis  Report  to 
reflect  these  design  changes. 

On  the  basis  of  the  NRC  staff  review 
of  the  Fermi  2  license  amendment,  the 
NRC  staff  concludes  that  the  proposed 
increase  in  spent  fuel  storage  capacity  at 
Fermi  2  can  be  performed  in  a  manner 
that  will  ensure  that  doses  to  the 
workers  will  be  maintained  ALARA. 
The  NRC  staff  finds  that  the  projected 
dose  for  the  project  of  12  person-rem  is 
in  the  range  of  doses  for  similar 
modifications  at  other  plants  and  is, 
therefore,  acceptable. 

Accident  Considerations 

The  proposed  modification  increases 
the  spent  fuel  storage  capacity,  but  it 
does  not  change  the  method  for 
handling  spent  fuel  assemblies. 

The  proposed  expansion  of  the  SFP 
will  not  affect  any  of  the  assumptions  or 
inputs  used  in  evaluating  the  dose 
consequences  of  a  fuel  handling 
accident  and,  therefore,  will  not  result 
in  an  increase  in  the  doses  from  a 
postulated  fuel  handling  accident. 

Environmental  Impact  Conclusions 

The  proposed  action  will  not 
significantly  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  any 
effluents  that  may  be  released  off-site, 
and  there  is  no  significant  increase  in 
occupational  or  public  exposure. 
Therefore,  there  are  no  significant 
radiological  environmental  impacts 
associated  with  the  proposed  action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  not  involve  any  historic 
sites.  It  does  not  affect  nonradiological 
plant  effluents  and  has  no  other 
environmental  impacts.  Therefore,  there 
are  no  significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  action. 

Accordingly,  the  NRC  concludes  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
action. 


Alternatives  to  the  Proposed 

Shipping  Fuel  to  a  Permanent  Federal 
Fuel  Storage/Disposal  Facility 

Shipment  of  spent  fuel  to  a  high-level 
radioactive  storage  facility  is  an 
alternative  to  increasing  the  onsite  spent 
fuel  storage  capacity.  However,  the  U.S. 
Department  of  Energy's  (DOE's)  high- 
level  radioactive  waste  repository  is  not 
expected  to  begin  receiving  spent  fuel 
until  approximately  2010,  at  the  earliest. 
To  date,  no  interim  federal  storage 
facility  has  yet  to  be  approved  in 
advance  of  a  decision  on  a  permanent 
repository.  Therefore,  shipping  the 
spent  fuel  to  the  DOE  repository  is  not 
considered  an  alternative  to  increasing 
the  onsite  fuel  storage  capacity  at  this 
time. 

Shipping  Fuel  to  a  Reprocessing  Facility 

Reprocessing  of  spent  fuel  from  Fermi 
2  is  not  within  the  reasonable  range  of 
alternatives  since  there  are  no  operating 
commercial  reprocessing  facilities  in  the 
United  States.  Therefore,  spent  fuel 
would  have  to  be  shipped  to  an  overseas 
facility  for  reprocessing.  However,  this 
approach  has  never  been  used  and  it 
would  require  approval  by  the 
Department  of  State  as  well  as  other 
entities.  Additionally,  the  cost  of  spent 
fuel  reprocessing  is  not  offset  by  the 
salvage  value  of  the  residual  uranium; 
reprocessing  represents  an  added  cost. 

Shipping  the  Fuel  Offsite  to  Another 
Utility  or  Private  Fuel  Storage  Facility 

The  shipment  of  fuel  to  another  utility 
or  transferring  fuel  to  another  of  the 
licensee's  facilities  would  provide  short- 
term  relief  at  Fermi  2.  The  Nuclear 
Waste  Policy  Act  of  1982,  Subtitie  B, 
Section  131(a)(1).  however,  clearly 
places  the  responsibility  for  the  interim 
storage  of  spent  fuel  with  each  owner  or 
operator  of  a  nuclear  plant.  The  SFPs  at 
the  other  reactor  sites  were  designed 
with  capacity  to  accommodate  spent 
fuel  from  those  particular  sites. 
Therefore,  transferring  spent  fuel  bom 
Fermi  2  to  other  sites  would  create 
storage  capacity  problems  at  those 
locations.  The  shipment  of  spent  fuel  to 
another  site  is  not  an  acceptable 
alternative  because  of  increased  fuel 
handling  risks  and  additional 
occupational  radiation  exposure,  as  well 
as  the  fact  that  no  additional  storage 
capacity  would  be  created. 

The  shipment  of  fuel  to  a  private  fuel 
storage  facility  is  an  alternative  to 
increasing  the  onsite  spent  fuel  storage 
capacity.  However,  a  private  fuel  storage 
facility  is  not  licensed  at  this  time. 
Therefore,  shipping  the  spent  fuel  to  a 
private  fuel  storage  facility  is  not 


considered  an  alternative  to  increased 
onsite  fuel  storage  capacity  at  this  time. 

Alternatives  Creating  Additional  Storage 
Capacity 

Alternative  technologies  that  would 
create  additional  storage  capacity 
include  rod  consolidation,  dry  cask 
storage,  modular  vault  dry  storage,  and 
constructing  a  new  pool.  Rod 
consolidation  involves  disassembling 
the  spent  fuel  assemblies  and  storing  the 
fuel  rods  from  two  or  more  assemblies 
into  a  stainless  steel  canister  that  can  be 
stored  in  the  spent  fuel  racks.  Industry 
experience  with  rod  consolidation  is 
currentiy  limited,  primarily  due  to 
concerns  for  potential  gap  activity 
release  due  to  rod  breakage,  the 
potential  for  increased  fuel  cladding 
corrosion  due  to  some  of  the  protective 
oxide  layer  being  scraped  off,  and 
because  the  prolonged  consolidation 
activity  could  interfere  with  ongoing 
plant  operations.  Ehy  cask  storage  is  a 
method  of  transferring  spent  fuel,  after 
storage  in  the  pool  for  several  years,  to 
high  capacity  casks  with  passive  heat 
dissipation  features.  After  loading,  the 
casks  are  stored  outdoors  on  a 
seismically  qualified  concrete  pad. 
Concerns  for  dry  cask  storage  include 
the  need  for  special  security  provisions 
and  high  cost.  Vault  storage  consists  of 
storing  spent  fuel  in  shielded  stainless 
steel  cylinders  in  a  horizontal 
configuration  in  a  reinforced  concrete 
vault.  The  concrete  vault  provides 
missile  and  earthquake  protection  and 
radiation  shielding.  Concerns  for  vault 
dry  storage  include  security,  land 
consumption,  eventual 
decommissioning  of  the  new  vault,  the 
potential  for  fuel  or  clad  rupture  due  to 
high  temperatures,  and  high  cost.  The 
alternative  of  constructing  and  licensing 
new  spent  fuel  pools  is  not  practical  for 
Fermi  2  because  such  an  effort  would 
require  about  10  years  to  complete  and 
would  be  an  expensive  alternative. 

The  alternative  technologies  that 
could  create  additional  storage  capacity 
involve  additional  fuel  handling  with  an 
attendant  opportunity  for  a  fuel 
handling  accident,  involve  higher 
cumulative  dose  to  workers  affecting  the 
fuel  transfers,  require  additional 
security  measures  that  are  significantly 
more  expensive,  and  would  not  result  in 
a  significant  improvement  in 
environmental  impacts  compared  to  the 
proposed  reracking  modifications. 

Reduction  of  Spent  Fuel  Generation 

Generally,  improved  usage  of  the  fuel 
and/or  operation  at  a  reduced  power 
level  would  be  an  alternative  that  would 
decrease  the  amount  of  fuel  being  stored 
in  the  SFPs  and,  thus,  increase  the 
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amount  of  time  before  the  maximimi 
storage  capacities  of  the  SFPs  are 
reached.  With  extended  bumup  of  fuel 
assemblies,  the  fuel  cycle  would  be 
extended  and  fewer  off-loads  would  be 
necessary.  This  is  not  an  alternative  for 
resolving  the  loss  of  full  core  off-load 
capability  that  will  occiu  as  a  result  of 
Fermi  2  receiving  new  fuel  for  Cycle  9 
in  June  2001.  In  addition,  operating  the 
plant  at  a  reduced  power  level  would 
not  make  effective  use  of  available 
resovuces  and  would  cause  unnecessary 
economic  hardship  on  the  licensee  and 
its  customers.  Therefore,  reducing  the 
amount  of  spent  fuel  generated  by 
increasing  bumup  further  or  reducing 
power  is  not  considered  a  practical 
alternative. 

The  No- Action  Alternative 

The  NRC  staff,  also,  considered  denial 
of  the  proposed  action  (i.e.,  the  "no- 
action"  alternative).  Denying  the 
application  would  resiilt  in  no 
significant  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  actions  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Enviroiunental 
Statement  for  Fermi  2. 

Agencies  and  Persons  Contacted 

In  accordance  with  its  stated  policy, 
on  December  11,  2000,  the  NRC  staff 
consulted  with  the  Michigan  State 
official,  M.  Eldsman  of  the  Michigan 
PubUc  Service  Commission,  regarding 
the  environmental  impact  of  the 
proposed  action.  The  state  official  had 
no  comments. 

Findiog  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  November  19.  1999,  as 
supplemented  by  letters  dated  May  31, 
August  2,  October  19,  and  November  21, 
2000,  which  are  available  for  public 
inspection  at  the  NRC's  Public 
Document  Room,  located  at  One  White 
Flint  North,  11555  Rockville  Pike  (first 
floor),  Rockville,  Maryland.  Publicly 
available  records  will  be  accessible 
electronically  from  the  ADAMS  Public 
Library  component  on  the  NRC  Web 


site,  http://www.nrc.gov  (the  Electronic 
Reading  Room). 

Dated  at  Rockville,  Maryland,  this  19th  day 
of  January,  2001. 

For  the  Nuclear  Regulatory  Commission. 
Claudia  M.  Craig, 

Section  Chief,  Section  1,  Project  Directorate 
lU,  Division  of  Licensing  Project  Management, 
Office  of  Nuclear  Reactor  Regulation. 
(FR  Doc.  01-2304  Filed  1-24-01;  8:45  am] 

BILIJNG  CODE  TSOO-OI-P 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Budget  Analysis  Branch; 
Sequestration  Update  Report 

AGENCY:  Office  of  Management  and 
Budget — Budget  Analysis  Branch. 
action:  Notice  of  Transmittal  of  the 
Final  Sequestration  Report  for  fiscal 
year  2001  to  the  President  and  Congress. 

summary:  Pursuant  to  Section  254(b)  of 
the  Balanced  Budget  and  Emergency 
Control  Act  of  1985,  as  amended,  the 
Office  of  Management  and  Budget 
hereby  reports  that  it  has  submitted  its 
Final  Sequestration  Report  for  fiscal 
year  2001  to  the  President,  the  Speaker 
of  the  House  of  Representatives,  and  the 
President  of  the  Senate. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  Lee,  Budget  Analysis  Branch — 
202/395-3674. 

Dated:  January  18,  2001. 
Robert  Nabors, 

Executive  Secretary  and  Assistant  Director 
for  Administration. 

!FR  Doc.  01-2199  Filed  1-24-01;  8:45  am] 
BUJNG  COOE  3110-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  0MB  Review; 
Comment  Request 

Upon  Written  Request,  Copies  Available 
From:  Seciuities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washington,  DC 
20549. 

Extension:  Rule  15c3-3;  SEC  File  No.  270- 
87;  0MB  Control  No.  3235-0078. 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget  a 
request  for  approval  of  extension  on  the 
following  rule. 


•  Rule  15c3-3  Customer  Protection — 
Reserves  and  Custody  of  Securities 

Rule  15c3-3  requires  broker -dealers 
that  hold  customer  securities  to  obtain 
and  maintain  possession  and  control  of 
fully  paid  and  excess  margin  securities 
they  hold  for  customers.  In  addition,  the 
rule  requires  broker-dealers  that  hold 
customer  funds  to  make  either  a  weekly 
or  monthly  computation  to  determine 
whether  certain  customer  funds  need  to 
be  segregated  in  a  special  reserve  bank 
account  for  the  exclusive  benefit  of  the 
firm's  customers.  It  also  requires  broker- 
dealers  (1)  to  maintain  a  description  of 
the  procedures  utilized  to  comply  with 
the  possession  and  control  requirements 
of  the  rule;  (2)  to  maintain  a  written 
notification  from  the  bank  where  the 
Special  Reserve  Bank  Account  is  located 
that  all  assets  in  the  account  are  for  the 
exclusive  benefit  of  the  broker-dealer's 
customers;  and  (3)  to  give  telegraphic 
notice  to  the  Conunission,  and  the 
appropriate  Self-Regulatory 
Organization  imder  certain 
circumstances. 

Commission  staff  estimates  that  the 
average  number  of  hours  necessary  for 
each  broker-dealer  subject  to  the  rule  to 
make  the  required  reserve  computations 
is  2.5  hours  per  response. 
Approximately  327  broker-dealers 
choose  to  make  a  weekly  computation 
and  115  broker-dealers  choose  to  make 
a  monthly  computation.  Accordingly, 
the  total  bimien  for  this  requirement  is 
estimated  to  be  45,960  hours  annually 
for  all  broker-dealers,  based  upon  past 
submissions.  The  staff  believes  that 
financial  reporting  specialists  will  make 
the  computations.  The  staff  estimates 
that  the  hourly  salary  of  a  financial 
reporting  specialist  is  $72.40  per  hour.^ 
Consequently,  Commission  staff 
estimates  that  the  aimual  total  cost  of 
compliance  with  the  reserve 
computation  requirement  for  all  broker- 
dealers,  taking  overhead  into 
consideration,  is  $3,327,504. 

In  addition.  Commission  staff 
estimates  that  broker-dealers  file 
approximately  30  notices  per  year 
pursuant  to  the  rule.  Commission  staff 
estimates  that  it  takes  approximately  30 
minutes  to  file  each  notice.  Accordingly, 
the  total  burden  for  this  requirement  is 
estimated  to  be  15  hours  annually  for  all 
broker-dealers,  based  on  past 
submissions.  The  average  cost  per  hour 
is  approximately  $72.40.  Consequently, 
Commission  staff  estimates  that  the 
annual  total  cost  of  compliance  with  the 
notice  requirement  for  all  broker- 


'  Per  Securities  Industry  Association  (SIA) 
Management  and  Professional  Earnings,  Table  Oil 
(Financial  Reporting  Manager)  +  35%  overhead 
(based  on  end-of-year  1998  figures). 


Federal  Register/ Vol.  66,  No.  17/Thursday,  January  25,  2001 /Notices 


7819 


dealers,  taking  overhead  into 
consideration,  is  $1,086. 

Based  on  the  above.  Commission  staff 
estimates  that  the  total  cost  of 
compliance  with  the  rule  for  all  broker- 
dealers  is  $3,328,590. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  number. 

Written  comments  regarding  the 
above  information  should  be  directed  to 
the  following  persons:  (i)  Desk  Officer 
for  the  Seciuities  and  Exchange 
Commission,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  10202, 
New  Executive  Office  Building, 
Washington,  DC  20503;  and  (ii)  Michael 
E.  Bartell,  Associate  Executive  Director, 
Office  of  Information  Technology, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Comments  must  be  submitted  to 
OMB  within  30  days  of  this  notice. 

Dated:  January  16.  2001. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  01-2241  Filed  1-24-01;  8:45  am] 
BIUINQ  COOE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration;  (Massey  Energy 
Company,  Common  StocIc,  $.625  Par 
Value)  File  No.  1-0777-5 

January  19,  2001. 

Massey  Energy  Company  (formerly 
known  as  Fluor  Corporation) 
("Company")  has  filed  applications 
with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  section  12(d)  of  the  Securities 
Exchange  Act  of  1934  ("Act")'  and  Rule 
12d2-2(d)  thereunder,^  to  withdraw  its 
Common  Stock,  $.625  par  value 
("Security"),  from  listing  and 
registration  on  the  Pacific  Exchange, 
Inc.  ("PCX")  and  on  the  Chicago  Stock 
Exchange,  Inc.  ("CHX").^ 

As  described  in  its  application  to  the 
Conunission,  on  November  30,  2000,  the 
Company  completed  a  reverse  spin-off, 
which  divided  the  Company  into  two 
publicly  traded  corporations.  As  a  result 
of  this  action,  the  spim-off  corporation, 


MS  U.S.C.  78fld). 

-17CFR240.12d2-2(d). 

'<  Notice  of  this  application  was  previously  issued 
by  the  Commission  as  Securities  Exchange  Act 
Release  No.  43820  on  January  8,  2001.  Such  notice, 
however,  failed  to  appear  in  the  Federal  Register, 
as  lequired,  and  so  is  being  reissued. 


"new"  Fluor  Corporation,  owns  all  of 
the  businesses  of  the  predecessor 
corporation  except  that  of  A.T.  Massey 
Coal  Company,  Inc.,  which,  continuing 
as  the  successor  to  "old"  Fluor 
Corporation,  has  been  renamed  Massey 
Energy  Company. 

In  connection  with  this  spin-off,  the 
Company  has  determined  to  consolidate 
the  listings  for  its  Security  to  one 
national  securities  exchange.  In  addition 
to  being  listed  on  the  PCX  and  CHX,  the 
Security  is  currently  listed  on  the  New 
York  Stock  Exchange.  Inc.  ("NYSE"). 
The  Company  desires  to  continue  only 
the  NYSE  listing. 

The  Company  has  stated  in  its 
application  that  it  has  complied  with 
the  respective  rules  of  the  PCX  and  CHX 
governing  the  withdrawal  of  a  seciuity 
by  its  issuer  and  that  both  the  PCX  and 
the  CHX  have  in  turn  indicated  that 
they  will  not  oppose  such  proposed 
withdrawals.  The  Company's 
application  shall  not  have  any  effect  on 
the  Security's  continued  listing  on  the 
NYSE  or  on  its  registration  imder 
Section  12(b)  of  the  Act." 

Any  interested  person  may.  on  or 
before  February  9,  2001,  submit  by  letter 
to  the  Secretary  of  the  Seciuities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Washington,  D.C.  20549-0609. 
facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  respective  rules  of 
the  PCX  and  CHX  and  what  terms,  if 
any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 
Jonathan  G.  Katz, 
Secretary. 

(FR  Doc.  01-2242  Filed  1-24-01;  8:45  am] 
BIUJNG  COOE  801(M>1-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-27339] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  amended 
("Act)" 

January  19,  2001. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 


with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  under  the  Act.  All 
interested  persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendment(s)  is/are  available  for 
public  inspection  through  the 
Commission's  Branch  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
February  13,  2001,  to  the  Secretary. 
Seciuities  and  Exchange  Commission. 
Washington.  DC  20549-0609.  and  serve 
a  copy  on  the  relevant  applicant(s)  and/ 
or  declarant(s)  at  the  address(es) 
specified  below.  Proof  of  service  (by 
affidavit  or,  in  the  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  hearing 
should  identify  specifically  the  issues  of 
facts  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  February  13.  2001.  the 
application(s)  and/or  declaration(s).  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

Pinnacle  West  Capital  Corporation  (70- 
9745) 

Pinnacle  West  Capital  Corporation 
("Pinnacle  West"),  located  at  400  East 
Van  Buren  Street,  Suite  700.  Phoenix. 
Arizona  85004,  an  Arizona  holding 
company  exempt  from  registration 
under  section  3(a)(1)  of  the  Act  by  rule 
2,  has  filed  an  application  with  the 
Commission  under  sections  9(a)(2)  and 
10  of  the  Act  in  connection  with  a 
proposed  corporate  reorganization 
("Reorganization").  The  Reorganization 
involves  the  relocation  of  certain 
generation  assets  from  Arizona  Public 
Service  Company  ("APS"),  Pinnacle 
West's  public-utility  company 
subsidiary,  to  Pinnacle  West  Energy 
Corporation  ("PWE"),i  a  wholly  owned 
nonutility  subsidiary  of  Pinnacle  West. 
As  a  result  of  the  Reorganization,  PWE 
will  be  a  public-utility  company  within 
the  meaning  of  the  Act.  and  Pinnacle 
West  will  acquire  an  additional  public- 
utility  subsidiary. 

Pirmacle  West  is  engaged  through 
subsidiaries  in  the  generation, 
transmission,  and  distribution  of 


M5  U.S.C.  78/(b). 

5  17CFR200.30-3(a)(l). 


'  PWE  was  organized  primarily  to  engage  in  the 
business  of  developing,  owning  and  operating 
generation  plants  used  for  the  production  and  sale 
of  wholesale  energy.  PWE  is  currently  engaged  in 
the  dovelupment  of  approximately  2.600  megawatts 
of  generating  capacity  in  Arizona. 
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electricity,  the  sale  of  energy  services, 
real  estate  development,  and  ventiire 
capital  investment.  APS  provides  retail 
electric  services  principally  in  Arizona. 
In  addition  to  the  generation, 
transmission,  and  distribution  of 
electricity,  APS  is  presently  engaged  in 
power  marketing  activities.  The  Arizona 
Corporation  Commission  ("ACC") 
regulates  APS  with  respect  to  its  retail 
rates,  accounting,  service  standards, 
service  territory,  issuances  of  securities, 
siting  of  generation  and  transmission 
projects,  and  various  other  matters.  The 
Federal  Energy  Regulatory  Commission 
regulates  APS'  wholesale  generation  and 
interstate  transmission  rates, 
accounting,  and  certain  other  matters. 

The  purpose  of  the  Reorganization  is 
to  comply  with  certain  requirements  set 
forth  in  rules  adopted  by  the  ACC  that 
provide  the  framework  for  introduction 
of  retail  electric  competition  in  Arizona 
("Competition  Rules")  and  in  a  final 
ACC  order  approving  APS'  settlement 
with  various  parties  with  respect  to 
implementation  of  the  Competition 
Rules  ("Settlement").^  Under  the 
Competition  Rules  and  the  Settlement, 
APS  must  separate  its  generating  assets 
and  competitive  services  from  its 
transmission  and  distribution  functions 
no  later  than  December  31.  2002. 

The  principal  transactions  associated 
with  the  Reorganization  are  the 
following.  First,  APS  will  contribute 
certain  of  its  fossil  and  solar  generating 
facilities,  assets  and  related  operational 
agreements  to  one  or  more  newly- 
formed  wholly-owned  subsidiaries 
("Transitory  Subsidiaries").  Second, 
APS  will  distribute  (or  cause  to  be 
distributed)  all  of  the  common  stock  of 
each  Transitory  Subsidiary  to  Pinnacle 
West.  Third,  the  Transitory  Subsidiaries 
will  then  be  merged  into  PWE,  with 
PWE  as  the  surviving  entity.  It  is 
contemplated  that  these  transactions 
will  occur  simultaneously. 

When  the  Reorganization  is 
completed,  APS'  existing  divisional 
structure,  in  which  electric  utility    ~ 
operations  are  divided  along  functional 
lines,  will  be  formalized,  and  separate 
corporate  entities  will  engage  in  the 
transmission/distribution  of  electricity 
and  the  generation  of  electricity.  APS 
will  become  a  "wires"  company  and 
will  continue  to  own  and  operate  its 
existing  electric  transmission  and 
distribution  system.  PWE  become  a 
generating  company  and  will  own  or 
lease  and  operate  APS'  generation  assets 
and  sell  the  output  from  these  assets  at 


wholesale  to  Power  marketing  and 
Trading  ("Power  Marketing"),  a  division 
of  Pinnacle  West.  Power  Marketing  was 
previously  a  division  of  APS  engaged 
primarily  in  the  sale  and  purchase  of 
electric  capacity  and  energy  in  the 
wholesale  market.  Power  Marketing  sold 
excess  power  &t>m  APS'  generation 
facilities  and  also  purchased  energy 
from  other  entities  to  meet  APS' 
requirements  to  supply  retail  and 
wholesale  customers.  The  Competition 
Rules  and  Settlement  contemplate  that 
APS  will  move  its  Power  Marketing 
division  to  an  affiliate.  Accordingly,  on 
October  1,  2000,  Power  Marketing 
became  a  division  of  Piimacle  West.  It 
is  expected  that  Power  Marketing  will 
sell  power  to  APS  as  well  as  to  non- 
affiliated power  purchasers.  APS  will 
continue  to  provide  transmission  and 
distribution  services  at  regulated  rates, 
as  well  as  provide  energy  to  those  retail 
customers  in  APS'  existing  service 
territory  that  do  not  elect  to  use  an 
alternate  retail  power  supplier. 

Pinnacle  West  states  that,  after  the 
Reorganization,  it  will  continue  to 
qualify  for  exemption  from  registration 
under  section  3(a)(1)  of  the  Act  because 
Pinnacle  West  and  each  public-utility 
company  from  which  it  derives,  directly 
or  indirectly,  any  material  part  of  its 
income,  will  be  predominantly 
intrastate  in  character  and  will  carry  on 
their  business  substantially  in  Arizona, 
the  state  in  which  Pinnacle  West  and 
each  such  pubUc-utility  company  is 
organized.^ 

For  the  Commission,  by  the  Division  of 
hi  vestment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  01-2280  Filed  1-24-01;  8:45  am] 
BIUING  CODE  801 0-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  PA-31 ;  File  No.  S7-02-01] 

Privacy  Act  of  1974:  Notice  of 
Modifications  to  a  System  of  Records 
and  Establishment  of  a  New  System  of 
Records 

AGENCY:  Securities  and  Exchange 

Commission. 

ACnON:  Notice  of  intended 

modifications  to  an  existing  system  of 

records  and  the  establishment  of  a  new 

system  of  records. 


2  Under  the  terms  of  the  Competition  Rules  and 
the  Settlement,  retail  choice  for  APS'  retail 
customers  is  being  phased  in.  All  of  APS'  retail 
customers  will  be  entitled  to  choose  their  retail 
power  supplier  beginning  lanuary  1.  2001. 


^  Pinnacle  West  states  that  it  will  continue  to  file, 
under  rule  2,  annual  exemption  statements  on  Form 
U-3A-2  following  the  Reorganization. 


SUMMARY:  The  Securities  and  Exchange 
Commission  (SEC  or  the  Commission) 
proposes  to  modify  an  existing  system 
of  records  by  excluding  investment 
adviser  registration  forms,  forms 
withdrawing  registration  by  investment 
advisers,  and  related  investment  adviser 
records.  The  Commission  further 
proposes  to  add  a  new  system  of  records 
consisting  of  these  registration  forms, 
withdrawal  notices,  and  related  records. 
This  proposal  is  precipitated  by  the 
development  of  a  new  Internet-based 
system  for  the  registration  of  investment 
advisers  called  the  Investment  Adviser 
Registration  Depository  (LARD).  NASD 
Regulation,  Inc.  (NASDR)  will  operate 
thelARD. 

DATES:  Comments  must  be  received  by 
February  26,  2001.  The  proposed 
changes  and  the  new  system  of  records 
will  take  effect  March  6,  2001  unless  the 
Commission  receives  comments  that 
would  require  a  different  determination. 
ADDRESSES:  Please  send  three  copies  of 
yoiu-  comments  to  Jonathan  G.  Katz, 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  You  may 
also  send  your  conunents  electronically 
to  the  following  electronic  address:  rule- 
comments®sec.gov.  All  comments  ' 
should  refer  to  File  No.  S7-02-01  and, 
if  sent  electronically,  should  include 
this  file  number  on  the  subject  line. 
Comment  letters  will  be  available  for 
public  inspection  and  copying  at  our 
Public  Reference  Room,  450  Fifth  Street, 
NW,  Washington,  DC.20549.  If  sent 
electronically,  comment  letters  will  also 
be  available  on  our  Web  site  (http:// 
www.sec.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  T.  Tsai,  Privacy  Act  Staff 
Attorney  (202)  942^326,  Office  of 
Filings  and  Information  Services,  SEC, 
Operations  Center,  6432  General  Green 
Way.  Alexandria,  VA  22312-2413. 
SUPPLEMENTARY  INFORMATKW:  The 
Commission  gives  notice  of  major 
changes  to  "Applications  for 
Registration  or  Exemption  under  the 
Investment  Advisers  Act  of  1940  and 
the  Investment  Company  Act  of  1940' 
(SEC-2),  which  results  in  the 
establishment  of  a  new  system — 
"Investment  Adviser  Records"  (SEC- 
50). 

SEC-2 

Currently,  the  Commission  treats 
paper  and  microfiche  copies  of 
applications  for  registration  by 
investment  advisers  (Form  ADV)  and 
their  related  amendments  and 
withdrawal  notices  as  agency  records 
subject  to  the  Privacy  Act.  Accordingly, 
the  Commission  has  published  and 
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periodically  updated  a  system  of  records 
notice  for  these  records,  designated  as 
SEC-2.  These  records  contain  names  of 
individuals  and  information  about  those 
individuals,  such  as  disciplinary 
information.  However,  the  current 
Privacy  Act  notice  does  not  address  the 
electronic  filing  of  such  forms  and  new 
ways  of  maintaining  and  retrieving  them 
through  any  SEC  or  non-SEC  system. 
The  Commission  is  therefore  proposing 
to  fransfer  investment  adviser  records, 
whether  in  paper,  microfiche,  or 
electronic  format  fitim  SEC-2  to 
"Investment  Adviser  Records"  (SEC- 
50),  a  new  Privacy  Act  records  system. 

SEC-50 

On  September  12,  2000,  the 
Commission  adopted  amendments  to 
rules  30-5  and  30-11  of  the  SEC's 
Organization  and  Program  Management 
rules  (17  CFR  200.30-5  and  200.30-11), 
new  rule  203-3  and  Form  ADV-H; 
adopted  amendments  to  rules  0-2,  0-7, 
203-1,  203-2,  203A-1,  203A-2,  and 
204-1  (17  CFR  275.0-2,  275.0-7, 
275.203-1,  275.203-2,  275.203A-1, 
275.203A-2,  and  275.204-1);  and  Form 
ADV,  Form  ADV-W,  and  Form  4-R  (17 
CFR  279.1,  279.2,  and  279.4)  under  the 
Investment  Advisers  Act  of  1940  (15 
U.S.C.  80b-l)  (the  Advisers  Act  or  the 
Act).'  The  Commission  also  withdrew 
rule  204-5  (17  CFR  275.204-5)  and 
Forms  5-R,  6-R,  7-R,  and  ADV-Y2K  (17 
CFR  279.5,  279.6,  279.7,  and  279.9) 
under  the  Advisers  Act.^ 

These  amendments  require 
investment  advisers  to  submit  all  Form 
ADV  apphcations  for  registration.  Form 
ADV  amendments,  and  Form  ADV-W 
withdrawal  requests  electronically 
through  the  LARD.  As  a  result  of  these 
amendments,  NASDR,  which  is 
responsible  for  the  operation  and 
maintenance  of  the  LARD  system, 
effectively  will  be  the  custodian  of 
investment  adviser  registration  records 
filed  electronically  through  the  LARD 
after  January  1,  2001.  Under  5  U.S.C. 
552a(m),  the  SEC  and  the  NASDR 
intend  to  enter  into  a  Memorandimi  of 
Understanding,  under  which  the 
NASDR  will  assume,  among  other 
things,  responsibilities  for  compliance 
with  the  Privacy  Act  with  respect  to 
those  records  and  further  will  maintain 
those  records  in  accordance  with  federal 
recordkeeping  requirements.-^ 

All  investment  adviser  records  on 
paper  and  microfiche,  received  by  the 


'  Investment  Advisers  Act  Release  No.  1897  (Sept. 
12,  2000)  (65  FR  57438  (Sept.  22.  2000)). 

3  36  CFR  part  1220.  Federal  Records— General;  36 
CFR  part  1222,  Creation  and  Maintenance  of 
Federal  Records:  and  36  CFR  part  1234,  Electronic 
Records  Management 


SEC  before  January  1,  2001,  will  remain 
in  its  custody  and  control  and  their 
routine  uses  are  unchanged  by  the 
development  of  the  LARD.  All 
investment  adviser  records  received  by 
the  SEC  after  January  1,  2001  that  are  on 
paper  or  microfiche  also  will  be  in  the 
SEC's  custody  and  control. 

As  5  U.S.C.  552a(r)  requires,  the  SEC 
has  submitted  its  reports  of  the  new  and 
the  altered  systems  of  records  to  the 
Congress  and  the  Office  of  Management 
and  Budget.  This  complies  with 
Appendix  I  to  OMB  Circular  A-130, 
"Federal  Agency  Responsibilities  for 
Maintaining  Records  About 
Individuals,"  as  amended  on  February 
20, 1996.*  Accordingly,  the  SEC 
proposes  to  amend  SEC-2  and  establish 
SEC-50,  to  read  as  follows: 

SEC-2 

SYSTEM  NAME: 

Applications  for  Registration  or 
Exemption  under  the  Investment 
Company  Act  of  1940. 

SYSTEM  location: 

SEC,  450  Fifth  Street,  NW. 
Washington,  DC  20549. 

CATEQORIES  Of  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Officers,  directors,  and  other 
individuals  related  to  investment 
companies. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  date  of  birth,  address, 
telephone  numbers,  social  security 
number,  education,  past  and  present 
emplojTnent,  disciplinary  history, - 
business  relationships,  and  similar 
information. 

AUTHORnY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

15  U.S.C.  77f,  77g,  77h,  77j,  80a-6, 
and  80a-8. 

PURPOSE(S): 

To  help  the  SEC  staff  process 
applications  for  registration  or 
exemption,  registration  statements,  and 
related  forms  under  the  Investment 
Company  Act  of  1940  and  implement 
the  Federal  securities  laws  and  rules. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  the  conditions  of 
disclosure  under  5  U.S.C.  552a(b),  the 
SEC  staff  may  provide  these  records  to: 

(1)  Any  member  of  the  general  public 
upon  request: 

(2)  Any  Federal,  state,  local,  or  foreign 
government  authority  or  securities  self- 
regulatory  organization  that  is 


*6i  FR  6428.  6435-39. 


investigating  a  violation  or  potential 
violation  of  a  statute,  rule,  regulation,  or 
order; 

(3)  Any  Federal,  state,  local,  or  foreign 
bar  association  or  similar  licensing 
authority  responsible  for  possible 
disciplinary  action; 

(4)  Any  Federal,  state,  or  local 
government  or  governmental  authority 
that  is  deciding  to  hire  or  retain  an 
individual,  sign  a  contract,  or  issue  a 
license,  grant,  or  benefit; 

(5)  Any  individual  or  entity  appointed 
by  a  court  of  competent  jurisdiction  or 
agreed  upon  by  the  parties  to  a  pending 
court  action  or  administrative 
proceeding  alleging  a  violation  of  the 
Federal  securities  laws  or  rules;  and 

(6)  Any  contractor  that  performs,  on 
the  SEC's  behalf,  services  requiring  the 
use  of  these  records. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING.  RETAINING,  AND 
DtSPOSmG  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

These  records  are  maintained  on 
paper,  microfilm,  or  magnetic  tape  and 
in  a  computer  system. 

RETRIEVABIUTY: 

These  records  are  retrievable  by  the 
name  of,  or  a  file  number  assigneid  to, 
the  registrant.  Individual  name  access  to 
these  records  is  available  through  the 
SEC's  Name-Relationship  Search  Index. 

SAFEGUARDS: 

Non-computer  records  are  maintained 
in  a  central  records  facility  that  only 
authorized  individuals  may  access.  The 
facility  is  locked,  with  security  cameras 
and  a  24-hour  security  guard.  Computer 
records,  which  are  subject  to  data 
integrity  controls,  require  passcodes  for 
database  access. 

RETENTION  AND  DISPOSAL: 

These  records  are  transferred  to  the 
Federal  Records  Center  periodically  for 
storage.  They  are  controlled  by  file 
number  and  retained  imder  1 7  CFR 
200.80f. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Records  Officer,  SEC,  Operations 
Center,  6432  General  Green  Way, 
Alexandria,  VA  22312-2413. 

NO'nFICATION  PROCEDURE: 

Requests  to  determine  whether  this 
system  of  records  contains  a  record 
pertaining  to  the  requesting  individual 
should  be  sent  to  the  Privacy  Act 
Officer,  SEC  Operations  Center,  6432 
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General  Green  Way,  Alexandria,  VA 
22312-2413. 

RECOfWS  ACCESS  PflOCEOURES: 

Persons  wishing  to  access  or  contest 
these  records  should  contact  the  Privacy 
Act  Officer,  SEC  Operations  Center, 
6432  General  Green  Way.  Alexandria, 
VA  22312-2413. 

CONTESTmC  RECORD  PROCEDURES: 

See  Records  Access  Procedures, 
above. 

RECORD  SOURCE  CATEGORIES: 

Applications  for  registration  or 
exemption  and  related  forms  filed  with 
the  SEC  imder  the  Investment  Company 
Act  of  1940. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 

SEC-50 
SYSTEM  NAME: 

Investment  Adviser  Records. 

SYSTEM  LOCATION: 

Records  filed  before  January  1 ,  2001 
and  paper  records  filed  after  January  1 , 
2001:  SEC,  450  Fifth  Street,  NW, 
Washington.  DC  20549;  and  Form  ADV 
applications  for  registration.  Form  ADV 
Amendments,  and  Form  ADV-W 
withdrawal  notices  filed  electronically 
on  lARD  after  January  1,  2001:  NASDR, 
9509  Key  West  Avenue,  Rockville,  MD 
20850. 

CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Registrants  and  officers,  directors, 
principal  shareholders,  or  other 
individuals  related  to  them. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  address,  telephone  number, 
social  security  nimiber,  education,  past 
and  present  employment,  disciplinary 
history,  business  relationships,  and 
similar  information. 

AUTHORnY  FOR  MA«fTENANCE  OF  THE  SYSTEM: 
15  U.S.C.  80b-3  and  80b-6a. 

PURl>OSE(S): 

To  help  the  SEC  staff  process 
applications  for  registration  or 
exemption  and  related  forms  under  the 
Investment  Advisers  Act  of  1940  and 
implement  the  Federal  securities  laws 
and  rules. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  the  conditions  of 
disclosure  under  5  U.S.C.  552a{b),  the 
SEC  staff  may  provide  these  records  to: 

(1)  Any  member  of  the  general  public 
upon  request; 


(2)  Any  Federal,  state,  local,  or  foreign 
government  authority  or  securities  or 
commodities  self-regulatory 
organization  that  is  investigating  a 
violation  or  potential  violation  of  a 
statute,  rule,  regulation,  or  order; 

(3)  Any  Federal,  state,  local,  or  foreign 
bar  association  or  similar  licensing 
authority  responsible  for  possible 
disciplinary  action; 

(4)  Any  Federal,  state,  or  local 
government  or  governmental  authority 
that  is  deciding  to  hire  or  retain  an 
individual,  sign  a  contract,  or  issue  a 
license,  grant,  or  benefit; 

(5)  Any  individual  or  entity  appointed 
by  a  court  of  competent  jurisdiction  or 
agreed  upon  by  the  parties  to  a  pending 
coiul  action  or  administrative 
proceeding  alleging  a  violation  of  the 
Federal  securities  laws  or  rules;  and 

(6)  Any  contractor  that  performs,  on 
the  SEC's  behalf,  services  requiring  the 
use  of  these  records. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  filed  before  January  1, 2001 
and  paper  records  filed  after  January  1 , 
2001  in  the  SEC's  custody  are 
maintained  on  paper,  microfilm,  or 
magnetic  tape  and  in  a  computer 
system. 

Form  ADV  applications  for 
registration.  Form  ADV  amendments 
and  Form  ADV-W  notices  of 
withdrawal  filed  electronically  on  the 
LARD  after  January  1,  2001  in  the 
NASDR's  custody  are  maintained  in 
electronic  format  (LARD). 

RETRIEVABILrrV: 

These  records  are  retrievable  by  the 
name  of,  or  a  file  number  assigned  to, 
the  registrant.  Individual  name  access  to 
these  records  is  available  through  the 
SEC's  Name-Relationship  Search  Index. 

SAFEGUARDS: 

Non-computer  records  in  the  SEC's 
custody  are  maintained  in  a  central 
records  facility  that  only  authorized 
individuals  may  access.  The  facility  is 
locked,  with  security  cameras  and  a  24- 
hour  seciurity  guard.  Computer  records, 
which  are  subject  to  data  integrity 
controls,  require  passcodes  for  database 
access. 

RETENTION  AND  DISPOSAL: 

The  records  in  the  SEC's  custody  are 
transferred  to  the  Federal  Records 
Center  periodically  for  storage.  They  are 
.  controlled  by  file  number  and  retained 
under  17  CFR  200.80f. 


SYSTEM  MANAQER(S)  AND  ADDRESS: 

Records  filed  before  January  1 ,  2001 
and  paper  records  filed  after  January  1, 
2001 — Records  Officer,  SEC  Operations 
Center,  6432  General  Green  Way, 
Alexandria,  VA  22312-2413. 

Form  ADV  applications  for 
registration.  Form  ADV  amendments 
and  Form  ADV-W  notices  of 
withdrawal  filed  electronically  on  LARD 
after  January  1,  2001— NASDR,  9509 
Key  West  Avenue,  Rockville,  MD  20850. 

NOTIFICATION  PROCEDURE: 

Requests  to  determine  whether  this 
system  of  records  contains  a  record 
pertaining  to  the  requesting  individual 
should  be  sent  to  the  Privacy  Act 
Officer,  SEC  Operations  Center,  6432 
General  Green  Way,  Alexandria,  VA 
22312-2413. 

RECORDS  ACCESS  PROCEDURES: 

Persons  wishing  to  access  or  contest 
these  records  should  contact  the  Privacy 
Act  Officer,  SEC  Operations  Center, 
6432  General  Green  Way,  Alexandria, 
VA  22312-2413. 

CONTESTING  RECORD  PROCEDURES: 

See  Records  Access  Procedures, 
above. 

RECORD  SOURCE  CATEGORIES: 

Registrations  and  related  forms  filed 
with  the  SEC  imder  the  Investment  • 
Advisers  Act  of  1940. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

Dated:  January  19,  2001. 

By  the  Commission. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  01-2240  Filed  1-24-01:  8:45  am] 

BILLING  CODE  M10-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-<43833;  File  No.  SR-ISE- 
00-10] 

Self-Regulatory  Organizations;  Order 
Approving  a  Proposed  Rule  Change  by 
the  Intematlonal  Stock  Exchange,  LLC 
Relating  to  Payment  for  Order  Flow 

January  10,  2000. 

L  Introduqtion 

On  September  12,  2000,  the 
International  Securities  Exchange,  LLC 
("ISE"  or  "Exchange"),  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
19(b)(1)  of  the  Seciirities  Exchange  Act 
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of  1934  ("Act"),»  and  Rule  19b-4 
thefeunder,2  a  proposed  rule  change  to 
adopt  a  payment-for-order-flow  fee 
program  designed  to  attract  options 
order  flow  to  the  Exchange.  ^  Notice  of 
the  proposed  rule  change  was  published 
for  comment  in  the  Federal  Register  on 
October  27,  2000."  The  Commission 
received  ten  comment  letters  regarding 
the  proposal. 5  This  order  approves  the 
proposed  rule  change. 

n.  Description  of  the  Proposal 

TTie  proposed  rule  change  will 
establish  the  structure  for  an  ISE 
payment-for-order-flow  program,  as  a 
competitive  response  by  the  Exchange 
to  similar  programs  at  the  other  options 
exchanges.^  The  proposal  includes  two 
major  elements: 


•  15  U.S.C  78s(b)(l). 

2  17CFR240.19b-4. 

^In  the  interini,  the  ISE  submitted  another 
proposed  rule  change  concerning  a  fee  to  fund 
payment  for  order  flow.  File  No.  SR-ISE-00-24, 
which  became  effective  upon  its  filing  on  December 
1 ,  2000.  See  Securities  Exchange  Act  Release  No. 
43688  (Dec.  7,  2000),  65  FR  78233  (Dec.  14,  2000). 
The  interim  proposal  established  a  fee  of  S.75  per 
contract  on  all  Primary  Market  Maker  and 
Competitive  Market  Maker  executions  against 
customer  orders,  which  is  to  terminate  at  the  earlier 
of  lanuary  15,  2001,  or  Commission  approval  of  the 
ISE's  permanent  program  discussed  in  this  release 
and  the  ISE's  establishment  of  a  fee  to  fund  the 
permanent  program. 

'*  See  Securities  Exchange  Act  Release  No.  43462 
(October  19,  2000),  65  FR  64466. 

'  See  Letters  to  Jonathan  G.  Katz,  Secretary,  the 
Commission,  from:  Edward  Frank,  Managing 
Director,  Gateway  Partners,  LLC,  dated  September 
22,  2000  ("Gateway  Letter");  Bernard  L.  Hirsh, 
President  and  market  maker,  Bernard  L.  Hirsch, 
Inc..  dated  September  28.  2000  ("Hirsh  Letter"); 
Meyer  S.  Frucher,  Chairman  and  Chief  Executive 
Officer.  Philadelphia  Stock  Exchange  ( "Phbc"), 
dated  November  1,  2000;  Joel  Greenberg,  Chief 
Legal  Officer,  Susquehanna  Investment  Group 
("Susquehanna"),  dated  November  13,  2000;  Merrill 
G.  Davidoff,  Beiger  &  Montague.  P.C,  on  behalf  of 
Independent  Traders  Association,  Inc.,  dated 
November  9,  2000  ("ITA  Letter");  Matthew  D. 
Wayne.  Chief  Legal  Officer,  Knight  Financial 
Products,  LLC  ("KFP  Letter"),  dated  November  16, 
2000:  and  Edward  ).  )oyce.  President  and  Chief 
Operating  Officer,  Chicago  Board  Options  Exchange 
("GBOE"),  dated  November  21,  2000  ("CBOE 
Letter"):  and  to  Arthur  Levitt,  Chairman,  the 
Commission,  from:  Daniel  C.  Bigelow,  President. 
Binary  Traders,  LP.  et  al..  dated  September  29,  2000 
("Binary  Traders  Letter");  and  Marjorie  McGee, 
market  maker,  Benton  Pamters,  dated  September 
29,  2000  ("McGee  Letter"). 

*The  Commission  notes  that  since  July  2000,  all 
five  options  exchanges  have  submitted  fee 
proposals  to  the  Commission,  which  became 
effective  on  filing,  that  impose  fees  on  market 
makers  to  fund  payment  for  order  flow.  See 
Securities  Exchange  Act  Release  Nos.  43112 
(August  3.  2000).  65  FR  49040  (August  10.  2000) 
(SR-CBOE-00-28);  43177  (August  18,  2000),  65  FR 
51889  (August  25,  2000)  (SR-Phlx-00-77);  43228 
(August  30,  2000),  65  FR  54330  (September  7,  2000) 
(SR-Amex-00-38);  43290  (September  13,  2000),  65 
FR  57213  (September  21,  2000)  (SR-PCX-00-30): 
and  supra  note  3  (concerning  the  ISE's  interim 
filing). 


A.  Establishing  a  Payment-for-Order- 
FlowFee 

Under  the  proposed  rule  change,  the 
ISE  will  be  authorized  to  impose  fees  on 
Primary  Market  Makers  ("PMMs")  and 
Competitive  Market  Makers  ("CMMs"). 
The  proposal  allows  for  up  to  three 
separate  fees  on  a  per-contract  basis: 

•  Fees  on  transactions  with  Public 
Customers;^ 

•  Fees  on  transactions  with  Non- 
Customers.B  other  than  market  makers  on 
another  options  exchange  ("away  market 
makers");  and 

•  Fees  on  transactions  with  away  market 
makers. 

No  fees  are  authorized  under  the 
proposal  for  transactions  in  which  all 
parties  to  the  transaction  are  PMMs  and/ 
or  CMMs. 

The  proposal  provides  that  the 
specific  amoimts  of  the  fees  authorized 
imder  its  provisions  are  to  be 
established  in  a  separate  rule  filing 
submitted  to  the  Commission  pursuant 
to  Section  19(b)(3)(A)  of  the  Act.^  The 
three  fees  may  be  the  same,  or  may 
differ  from  each  other;  one  or  more  fees 
may  be  set  at  $0.00  per  contract.  The 
fees  on  transactions  with  Non- 
Customers  and  away  market  makers 
may  not  be  higher  than  the  fee  on  Public 
Customer  transactions,  however.  In 
addition,  the  fee  on  transactions  with 
away  market  makers  may  not  be  higher 
than  the  fee  on  transactions  with  other 
Non-Customers. 

The  Exchange  also  will  have  the 
flexibility  under  the  proposed  rule 
change  to  establish  multi-tiered  fees. 
This  means  that  the  fees  may  vary 
according  to  the  option  traded.'"  The 
tiers  may  be  based  on  such  factors  as  the 
overall  trading  activity  of  an  option,  the 
Exchange's  market  share  in  an  option,  or 
any  other  objective  factor.  If  the 
Exchange  establishes  multi-tiered  fees, 
the  Exchange's  fee  filing  will  specify 
each  of  those  fees. 

B.  Use  of  the  Funds 

Under  the  proposed  rule  change,  the 
Exchange  will  separately  accoimt  for  the 
funds  the  payment-for-order-flow  fee 
generates  on  a  per-group  basis.  That  is, 
the  Exchange  will  segregate  these  funds 
according  to  each  of  the  groups — or 


'  "Public  Customer"  is  defined  by  ISE  Rule 
100(29)  as  "a  person  that  is  not  a  broker  or  dealer 
in  securities." 

•"Non-Customer  "  is  defined  by  ISE  Rule  100(19) 
as  "a  person  or  entity  that  is  a  broker  or  dealer  in 
securities." 

8 15  U.S.C.  78s(b)(3)(A). 

'"Telephone  conversation  between  Michael  |. 
Simon,  Senior  Vice  President  and  General  Counsel, 
ISE,  and  Nancy  J.  Sanow,  Assistant  Director,  and  Ira 
L.  Brandriss.  Attorney,  Division  of  Market 
Regulation,  the  Commission,  on  November  8,  2000 
("Telephone  conversation  with  the  ISE"). 


"bins" — of  options  the  Exchange  trades. 
The  PMMs  will  use  the  fimds  generated 
by  the  fee  to  pay  Electronic  Access 
Members  ("EAMs")  for  their  order  flow. 
The  PMMs  will  have  full  discretion 
regarding  pajmients,  including  those 
EAMs  to  be  paid,  the  amount  of  the 
payments,  and  the  type  of  order  flow 
subject  to  the  payment. 

The  proposed  rule  change  also 
provides  that  the  Exchange  will 
establish  "bin  advisory  committees" 
("BACs")  consisting  of  the  particular 
PMM  and  CMMs  in  a  bin.  'The  Exchange 
will  provide  to  all  bin  members 
information  regarding  payments  made, 
and  the  BACs  will  provide  a  forum  for 
the  discussion  of  payment-for-order- 
flow  issues."  These  committees  will  be 
advisory  in  nature  only,  however,  and 
the  PMM  will  retain  full  discretion  over 
all  payment  decisions. 

m.  Comment  Letters 

The  proposal  was  opposed  by  four 
commenters,  including  a  specialist  and 
market  maker  firm  that  is  a  member  of 
all  the  national  options  exchanges, '^  a 
member  firm  of  both  the  ISE  and  the 
Phlx;  '3  a  former  floor  broker  who  is 
currently  a  mtirket  maker  on  the  Phlx;  '* 
and  an  association  of  options  market 
makers  recenUy  formed,  in  part,  to 
challenge  the  propriety  of  payment  for 
order  flow  as  implemented  by  the 
Phlx. '5 

Generally,  these  commenters 
maintained  that  payment  for  order  flow 
harms  investors  because  brokers  who 
receive  payment  to  direct  their  order 
flow  to  a  specific  specialist  or  exchange 
have  no  incentive  to  seek  the  best  price 
for  their  customers,  and  because  market 
centers  that  pay  for  order  flow  may  not 
compete  as  aggressively  for  orders  on 
the  basis  of  price.'*  The  opponents 
argued  further  that  the  increased  costs 
of  paying  for  order  flow  would  be 
unaffordable  to  smaller  market 
participants  and  could  lead  to  an 
exodus  of  market  makers  from  the 


"  BACs  are  intended  to  provide  the  PMM  and 
CMMs  comprising  a  bin  solely  with  the  means  to 
discuss  advice  and  suggestions  on  payment-for- 
order-flow  issues  and  will  not  be  used  for  any  other 
purpose.  Telephone  conversation  with  the  ISE. 

"  See  Gateway  Letter. 

"  See  Binary  Traders  Letter. 

'*  See  McGee  Letter. 

'5  See  ITA  Letter. 

'"Two  commenters  believed  that  the 
"prearranged  trading"  implicit  in  payment-for- 
order-flow  arrangements  could  violate  Commission 
rule  and/or  federal  criminal  statutes.  See  Binary 
Traders  Letter,  McGee  Letter.  One  commenter 
argued  that  market  makers  who  believe  that 
payment  for  order  flow  is  unethical  should  not  be 
compelled  by  an  exchange  to  help  fund  the 
practice.  See  Gateway  Letter. 
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market.  1^  This  would  reduce  liquidity 
and  competition  in  the  markets,  thereby 
causing  spreads  to  widen  and  hanning 
investors,  they  believed.  Some  also 
feared  that  the  large  firms  that  survived 
woiUd  form  cartels  to  eliminate  their 
competition.'* 

Some  commenters  were  also 
concerned  about  the  discretion  granted 
to  the  PMM  in  appropriating  the  funds 
generated  by  the  fee.'^  They  argued  that 
the  proposal  obligates  CMMs  to  pay  a 
fee  that  their  competitor,  the  PN^,  can 
use  to  benefit  itself — through  direct 
payment  relationships  and  the  favored 
treatment  that  can  arise  from  such 
relationships — and  possibly  in  ways 
hidden  from  the  CMMs. 2° 

Another  commenter,  an  independent 
Registered  Options  Trader  on  the  Phbc, 
predicted  some  of  the  same  outcomes 
feared  by  the  proposal's  opponents,  but 
did  not  specifically  take  a  position  of 
whether  the  proposal  should  or  should 
not  be  approved.^! 

The  Pnlx  did  not  oppose  the  ISE 
proposal,  believing  that  its  impact 
would  be  minimal  in  view  of  ihe  fad 
that  other  exchanges  have  already 
implemented  similar  payment-for-order- 
flow  fees.  However,  as  a  general  matter, 
the  Phlx  voiced  the  view  that 
"exchange-sponsored  pajrment  for  order 
flow  programs"  are  anti-competitive, 
interfere  with  market  forces,  adversely 
impact  market  makers,  interfere  with 
the  obligation  of  exchanges  to  supervise 
for  best  execution  of  customer  orders, 
and  are  structural  impediments  to  price 
competition. 

While  not  objecting  to  the  language  of 
the  ISE  proposal.  Knight  Financial 


>'Two  commenters  claimed  that  plans  for 
distribution  of  the  funds  are  designed  to  exclude 
many  firms  providing  the  money,  "efiectively 
putting  exchanges  in  the  position  of  deciding  who 
will  stay  in  business  and  who  will  not  be  able  to 
afford  to  maintain  operations."  See  Binary  Traders 
Letter.  McGee  Letter. 

'■  See  Binary  Letter.  McGee  Letter.  See  also  !TA 
Letter. 

••See.  e.g..  Gateway  Letter.  ITA  Letter. 

^One  commenter  claimed  that  the  PMM  would 
also  be  able  to  benefit  by  using  documentation  of 
the  fees  it  could  expect  to  have  at  its  discretion  as 
a  credit,  cash  or  voucher  at  another  exchange.  See 
Gateway  Letter.  Another  commenter  argued  that 
specialists  that  operate  on  multiple  exchanges 
would  have  divided  loyalties  and  economic 
interests,  and  thus  would  lack  sufficient  incentive 
to  use  the  funds  collected  at  a  particular  exchange 
in  a  way  that  would  promote  that  exchange's 
competitive  interest.  See  ITA  Letter. 

"  Hirsh  Letter.  The  commenter  also  believed  that 
under  the  proposal,  market  makers  and  specialists 
would  tend  to  cooperate  more  than  compete; 
brokers  would  promote  increased  options  trading 
by  their  customers  in  order  to  reap  the  benefit  of 
payment  for  order  flow:  smaller  exchanges  would 
increase  their  market  share:  and  the  exchanges  and 
market  participants  involved  in  payment-for-order- 
flow  arrangements  would  face  litigation  attacking 
their  "collaboration"  as  "subversive  to  the  auction 
market  and  harmful  to  the  customers." 


Products  ("KFP")  commented  that 
"[ejxchange  sponsored  payment  for 
order  flow  programs  are  not  in  the  best 
interests  of  the  securities  industry."  It 
added:  "To  the  extent  the  payment  for 
order  flow  should  even  exist  in  the 
options  industry,  it  should  be  a  decision 
made  by  market  makers  and/or 
specialists  and  not  the  exchanges."  At 
the  same  time,  KFP  believed  that  if  the 
Commission  edlows  the  current  status 
quo  to  continue,  it  should  approve  the 
ISE  proposal  to  allow  the  ISE  to  remain 
competitive. 

The  CBOE  believed  that  fairness 
dictates  that  the  ISE's  proposed  rule 
change  be  approved,  but  took  issue  with 
what  it  "viewed  as  misstatements  in  the 
proposal.  Specifically,  the  CBOE 
disagreed  with  the  ISE's  belief  that 
payment-for-order-flow  programs 
sponsored  by  exchanges  have  a  more 
detrimental  effect  on  intramarket 
competition  than  other  payment-for- 
order-flow  plans.22 

Susquehanna  believed  that  the 
proposal  raises  numerous  antitrust 
issues,  concerning,  for  example,  the 
sharing  of  information  on  payment  for 
order  flow  among  market  participants; 
the  determination  of  who  will  be 
permitted  to  participate  in  the 
discussions;  and  the  establishment  of 
different  fees  for  different  types  of 
transactions.  Susquehanna  biBlieved  that 
the  Commission  should  establish 
guidelines  under  which  market 
participants  may  participate  in  option 
exchange  payment-for-order-flow  plans 
and  indicate  whether  such  guidelines 
will  provide  any  immunity  to  market 
participants  or  exchanges  under  U.S. 
antitrust  laws. 

IV.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  the  Act  and  the  rules 
thereimder  applicable  to  a  national 
seouities  exchange.  The  Commission 
believes  the  proposal  is  a  reasonable 
competitive  response  on  the  part  of  the 
ISE  to  the  adoption  of  similar  payment- 
for-order-flow  programs  on  other 
exchanges. 

Specifically,  the  Commission  believes 
that  the  proposed  rule  change  provides 
for  the  equitable  allocation  of  a 
reasonable  fee  among  the  ISE's  members 
in  accordance  with  Section  6(b)(4)  of  the 
Act,^3  designed,  as  it  is,  to  enable  the 
Exchange  to  compete  with  other  markets 
in  attracting  options  business.  In 
conformance  with  Section  6(b)(8)  of  the 
Act,2*  the  proposal,  rather  than 


imposing  an  unnecessary  burden  on 
competition,  should  serve  to  even  the 
playing  field  among  competing 
exchanges. 

As  required  by  section  6(b)(5)  of  the 
Act,25  the  proposed  rule  change  is  not 
designed  to  permit  unfair 
discrimination  among  market 
participants.  The  proposal's 
differentiation  of  fees  based  on  the  types 
of  transactions  and  according  to  the  tiers 
described  above  is  groimded  upon  a 
satisfactory  rationale.  No  distinctions 
are  made  among  Exchange  members 
with  respect  to  the  amoimts  they  must 
pay  based  on  any  factor  other  than  the 
nature  of  the  transaction  upon  which 
the  fee  is  imposed  and  the  trading 
characteristics  of  the  particular  option 
that  it  involves,  as  assessed  in  terms  of 
objective  criteria. 

"The  Commission  notes,  in  approving 
the  proposed  rule  change,  that  the  U.S. 
options  markets  are  in  the  midst  of 
profoimd  and  dynamic  structural 
change,  resulting  frtsm  the  intense 
competition  for  options  order  flow 
unleashed  by  the  multiple  listing  of  the 
most  actively  traded  options  beginning 
in  August  1999.  The  creation  of  the  ISE 
as  the  nation's  newest  options  exchange, 
with  plans  to  list  some  600  standardized 
options  classes  traded  on  other  markets, 
has  also  contributed  in  no  small 
measure  to  the  new  competitive 
environment. 

The  heightened  competition  among 
markets  and  market  participants  for 
order  flow,  and  the  shifting  order  flow 
patterns  it  produces,  shows  no  signs  of 
abating.  Payment  for  order  flow — long  a 
controversial  facet  of  competition  in  the 
equities  markets — has  now  emerged  as  a 
phenomenon  in  the  options  markets,  as 
well. 

As  noted  in  a  recently  released 
Commission  study.  Payment  for  Order 
Flow  and  Internalization  in  the  Options 
Markets  ("SEC  Shidy"),^^  the  offering  of 
direct  cash  compensation  to  broker- 
dealers  to  route  their  orders  to  a 
particular  market  center  is,  in  fact,  one 
of  several  strategies  based  on  economic 
inducement  to  which  exchanges  and 
specialists  have  resorted  in  the  intense 
competition  to  win  orders.^^ 


»  CBOE  Letter. 
"15U.S.a78f(bK4). 
"  15  U.S.C  7Bfl[bM8). 


"15U.S.C78f(b)(5) 

"  See  "SEC  Staff  Report  Describes  Development 
of  Payment  for  Order  Flow  and  Internalization  in 
the  Options  Markets."  Commission  press  release 
2000-190,  December  20,  2000:  the  full  report, 
prepared  by  the  Commission's  Office  of  Compliance 
Inspections  and  Examinations  and  Office  of 
Economic  Analysis,  is  available  at  http:// 
www.sec.gov/news/studies/ordpay.htni. 

''Other  strategies  identified  in  the  SEC  Study 
include:  (1)  Exchange  rules  that  permit  order- 
routing  firms  to  "internalize"  part  of  their  orders, 
i.e.,  trade  as  principal  against  at  least  a  portion  of 
their  o%vn  customers'  orders  ahead  of  the  trading 
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Both  public  customers  and  securities 
industry  professionals  have  voiced  deep 
concerns  about  this  practice.  The 
Commission,  too,  has  repeatedly 
recognized — most  recenUy,  in  the  SEC 
Study — ^that  the  anticipation  of  payment 
for  order  flow  raises  a  potential  conflict 
of  interest  for  brokers  handling 
customer  orders,  and  that  reliance  by 
market  centers  on  the  strategy  of  simply 
paying  money  to  attract  orders  may 
present  a  threat  to  aggressive  quote 
competition.  At  the  same  time,  paying 
for  order  flow  is  not  in  itself  unlawful, 
and  the  Commission  has  acknowledged 
that  it  is  not  necessarily  inconsistent 
with  a  broker's  duty  of  best  execution — 
so  long  as  appropriate  measures  are 
taken  to  ensure  tiiat  that  duty  is  in  fact 
met.28 

Payment  for  order  flow  assumes  many 
different  forms  and  guises — as 
numerous  as  the  many  different  kinds  of 
incentives  granted  to  order  flow 
providers  by  exchanges,  specialists,  and 
other  market  participants  to  order  flow 
providers  to  entice  them  to  send  their 
business  to  them.^a  Without  more,  this 


crowd  on  the  floor  of  the  exchange.thus  reaping 
higher  profits  than  they  would  realize  as  mere 
agents:  (2)  another  form  of  internalization,  in  which 
a  broker-dealer  affiliated  with  a  specialist  firm 
determines  to  route  all  its  orders  in  a  particular 
option  to  the  exchange  where  that  firm  serves  as 
specialist  in  the  option:  and  (3)  reciprocal  order- 
routing  arrangements,  whereby,  for  instance,  a 
specialist  agrees  to  send  a  particular  broker-dealer 
the  equities  orders  it  receives  in  return  for  the 
broker-dealer  routing  to  the  specialist  the  options 
orders  it  receives.  See  also  infra,  note  29. 

^*  See,  e.g..  Securities  Exchange  Act  Release  No. 
42450  (February  23,  2000),  65  FR  10577  (February 
28,  2000). 

^*For  instance.  Commission  rules  under  the  Act 
define  payment  for  order  flow  broadly  as: 

any  monetarj'  payment,  service,  property,  or  other 
benefit  that  results  in  remuneration,  compensation, 
or  consideration  to  a  broker  or  dealer  from  any 
broker  or  dealer,  national  securities  exchange, 
registered  securities  association,  or  exchange 
member  in  return  for  the  routing  of  customer  orders 
by  such  broker  or  dealer  *  *  *  including  but  not 
limited  to:  Research,  clearance,  custody,  products 
or  services;  reciprocal  agreements  for  the  provision 
of  order  flow;  adjustment  of  a  broker  or  dealer's 
unfavorable  trading  ent)rs;  offers  to  participate  as 
undenvriter  in  public  offerings;  stock  loans  or 
shared  interest  accrued  thereon;  discounts,  rebates, 
or  any  other  reductions  of  or  credits  against  any  fee 
to,  or  expense  or  other  financial  obligation  of,  the 
broker  or  dealer  routing  a  customer  order  that 
exceeds  that  fee,  expense,  or  financial  obligation. 

See  Rule  10b-10(d)(9),  17  CFR  240.10b-10(d)(9), 
incorporated  by  reference  in  the  definitional  section 
of  recently  approved  Rule  llAcl-6,  17  CFR 
240.11Acl-6  (effective  date,  January  30,  2001), 
which  imposes  new  disclosure  requirements  on 
broker-dealers  concerning  their  order  routing 
practices,  including  payment  for  order  flow 


form  of  such  payment  or  incentive — 
however  objectionable  to  some — cannot 
be  said  to  be  in  itself  inconsistent  with 
the  Act  while  other  forms  are  accepted 
as  consistent  with  the  Act.^°  In  this 
context,  the  ISE  proposal  cannot  be  said 
to  constitute  an  undue  burden  on 
competition. 

The  strict  proviso,  however — as 
already  mentioned — is  that  adequate 
protections  must  be  established  to 
assure  that  order  flow  providers  meet 
their  duty  of  best  execution  to  their 
customers.  In  approving  the  ISE's 
proposed  rule  change,  the  Commission 
expects  the  Exchange  to  issue 
appropriate  informational  materials  to 
its  members  that  emphasize  the 'best 
execution  obligations  of  EAMs  who  may 
accept  payment  for  order  flow. 

Moreover,  the  Commission  notes  that 
new  Rule  llAcl-6  imder  the  Act, 
"Disclosure  of  Order  Routing 
Information,"  will  require  broker- 
dealers  to  make  publicly  available,  for 
each  calendar  quarter,  a  report  on  how 
it  routes  its  customer  orders,  including 
options  orders.^'  That  report  must 
include  a  description  of  any  payment 
for  order  flow  arrangements  die  broker- 
dealer  maintains  with  market  centers  to 
which  it  sends  significant  percentages  of 
its  orders. 32  The  Commission  believes 
that  making  these  arrangements  visible 
will  encourage  broker-dealers' 
compliance  with  their  best  execution 
obligations. 

The  Commission  acknowledges  the 
broader  concern  that  payment  for  order 
flow  may  result  in  less  aggressive 
competition  for  order  flow  on  the  basis 
of  price,  articulated  in  the  comment 


arrangements.  The  new  rule  is  applicable  to  both 
equity  securities  and  options  transactions.  See 
Securities  Exchange  Act  Release  No.  43590 
(November  17,  2000),  65  FR  75414  (December  1, 
2000)  ("Disclosure  of  Routing  Practices  Adopting 
Release").  See  also  supra,  note  27. 

^The  Commission  notes  in  this  regard  that 
several  securities  exchanges  have  adopted  various 
programs  in  which  the  exchanges  themselves  grant 
economic  inducements  to  members  in  an  attempt  to 
attract  additional  equity  order  flow  to  their  markets. 
See,  e.g..  Securities  Exchange  Act  Release  No. 
41286  (April  14,  1999),  64  FR  19843  (April  22, 
1999)  (concerning  specialist  revenue  sharing 
program  at  the  Chicago  Stock  Exchange)  and  other 
programs  cited  in  that  release  at  note  8. 

^'  17  CFR  240.11Acl-6.  The  Rule  becomes 
effective  January  30,  2001 ,  while  broker-dealers 
must  comply  with  its  provisions  beginning  July  2, 
2001.  See  Disclosure  of  Routing  Practices  Adopting 
Release.  Section  V. 

«  See  17  CFR  240.11Acl-6(b)(l)(iii)  and 
Disclosure  of  Routing  Practices  Adopting  Release, 
Section  IV.B. 


letters.33  However,  singling  out  and 
banning  only  one  particular  form  of 
such  payment — for  example,  payment 
made  possible  by  an  exchange  through 
the  collection  of  fees  from  its  market 
makers — would  scarcely  address  the 
issue  on  the  larger  scale. 

It  therefore  would  be  unfair  to 
disapprove  the  payment  for  order  flow 
program  proposed  by  the  ISE  as  a  salve 
to  the  issues  created  by  payments, 
rebates,  credits,  and  other  incentives  to 
encourage  order  flow  that  now  exist 
across  both  equity  and  options  markets. 

With  respect  to  the  concern  voiced  by 
Susquehanna  that  the  proposal  raises 
antitrust  issues,  the  ISE  has  represented 
that  the  discussions  among  CMMs  and 
PMMs  in  the  BACs  established  under 
the  proposal  will  be  limited  strictly  to 
the  subject  of  payment  to  order  flow 
providers  from  the  funds  generated  by 
the  collected  fees.  Although 
Susquehanna  urged  the  Commission  to 
provide  guidelines  on  option  exchange 
payment-for-order-flow  programs  from 
an  antitrust  perspective,  the 
Commission  believes  that  market 
participants  should  consult  their  own 
legal  counsel  on  antitrust  issues. 

With  respect  to  the  argument  of  some 
market  makers  that  payment-for-order- 
flow  fees  are  unaffordable,  the 
Commission  believes  that  the 
determination  to  impose  them  is  a 
business  decision  legitimately  made  by 
the  Exchange  in  assessing  the  costs  that 
must  be  assumed  if  it  is  to  remain 
competitive  as  a  market  center.  With 
respect  to  other  concerns  voiced  by  the 
commenters,  the  Commission  expects 
that  the  ISE,  in  fulfillment  of  its  self- 
regulatory  function,  will  be  alert  to  any 
inappropriate  expenditure  of  such  fimds 
in  the  service  of  particular  members,  or 
for  use  of  these  funds  to  encourage 
trades  on  other  exchanges. 

V.  Conclusion 

For  the  reasons  discussed  above,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  Act  and  the  rules 
and  regulations  thereimder. 

It  Is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (SR-ISE-00-10) 
be  and  hereby  is  approved. 


"  Some  of  the  findings  of  the  recent  SEC  Study 
tend  to  validate  this  concern,  although  the  study 
emphasized  that  continued  monitoring  of  the 
markets  is  necessary. 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.** 

Margaret  H.  McFariand, 
Deputy  Secretary. 
(FR  Doc.  01-2243  Filed  1-24-01;  8:45  am) 

MUMQ  COOf  WIO-OI-M 


SMALL  BUSINESS  AOMIMSTRATION 

Revocation  of  Ucenae  of  Small 
BuaifMM  Investment  Company 

Pursuant  to  the  authority  granted  to 
the  United  States  Small  Business 
Administration  by  the  Final  Order  of  the 
United  States  District  Court  for  the 
District  of  New  Jersey,  dated  September 
13,  2000.  the  United  States  Small 
Business  Administration  hereby  revokes 
the  license  of  First  Princeton  Capital 
Corporation,  a  New  Jersey  Corporation, 
to  function  as  a  small  business 
investment  company  under  the  Small 
Business  Investment  Company  License 
No.  02/02-0449  issued  to  First 
Princeton  Capital  Corporation  on  March 
8, 1983  and  said  license  is  hereby 
declared  null  and  void  as  of  September 
30,  2000. 

Dated:  January  11,  2001. 

Small  Business  Administration. 
Don  A.  Christensen, 
Associate  Administrator  for  Investment. 
(FR  Doc.  01-2215  Filed  1-24-01;  8:45  am] 
BUJNiB  CODE  MOS-OI-P 


SMALL  BUSINESS  ADMINISTRATION 

Revocation  of  License  of  Small 
Business  Investment  Company 

Pursuant  to  the  authority  granted  to 
the  United  States  Small  Business 
Administration  by  the  Final  Order  of  the 
United  States  District  Court  for  the 
District  for  The  Middle  District  of 
Tennessee,  dated  September  13,  2000, 
the  United  States  Small  Business 
Administration  hereby  revokes  the 
license  of  Tennessee  Venture  Capital 
Corporation,  a  Tennessee  Corporation, 
to  function  as  a  small  business 
investment  company  under  the  Small 
Business  Investment  Company  License 
No.  04/04—5176  issued  to  Tennessee 
Ventiu«  Capital  Corporation  on 
September  28,  1979  and  said  license  is 
hereby  declared  null  and  void  as  of 
September  30,  2000. 

Dated:  )anuary  11,  2001. 


« 17  CFR  Z(fo.30-3(a)(12). 


Small  Business  Administration. 
Don  A.  ChriatenMn, 
Associate  Administrator  for  Investment. 
[FR  Doc.  01-2213  Filed  1-24-01;  8:45  am] 

■LUNQCOOC  MBS-01-P 


SOCUL  SECURITY  ADMINISTRATION 

Supplemental  Security  Income  (SSI) 
for  ttM  Aged,  Blind,  and  Dlsat>tod;  SSI 
Work  Incentives  Demonstration  Pro|oct 

AGENCY:  Social  Security  Administration 

(SSA). 

ACTKM:  Notice. 

SUMMARY:  The  Commissioner  of  Social 
Security  announces  the  following 
demonstration  project  relating  to  the 
Supplemental  Security  Income  (SSI) 
program  under  title  XVI  of  the  Social 
Security  Act  (the  Act).  Under  this 
project,  the  Social  Security 
Administration  (SSA)  will  test  the 
effectiveness  of  altering  certain  SSI 
program  rules  as  an  incentive  to 
encourage  SSI  recipients  with 
disabilities  or  blindness  to  work  for  the 
first  time,  return  to  work,  or  increase 
their  work  activity  and  earnings.  This 
project,  called  the  SSI  Work  Incentives 
Demonstration  Project,  is  being 
conducted  imder  the  authority  of 
section  1110(b)  of  the  Act.  We  are 
conducting  this  project  in  selected 
States  that  are  working  with  us  under 
our  State  Partnership  Initiative  to  assist 
people  with  disabiUties  to  obtain 
employment  and  reduce  their 
dependence  on  SSI  benefits  and  benefits 
under  other  government  programs.  We 
are  publishing  this  notice  in  accordance 
with  20  CFR  416.250(e). 
FOR  FURTHER  INFORMATION  CONTACT: 
Elissa  Ness,  Social  Security 
Administration,  Office  of  Employment 
Support  Programs,  6401  Security 
Boulevard,  107  Altmeyer  Building, 
Baltimore,  Maryland.  21235-6401; 
Phone  (410)  965-7955;  or  through  E- 
mail  to  elissa.ness@ssa.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

What  is  the  SSI  progrum? 

The  SSI  program  established  under 
title  XVI  of  the  Act  provides  monthly 
benefits  for  aged,  blind  and  disabled 
individuals  with  limited  income  and 
resources.  For  SSI  applicants  and 
recipients,  income  is  a  factor  in 
determining  eligibility  for,  and  the 
amount  of,  SSI  benefits.  In  determining 
an  individual's  countable  income  for 
SSI  program  purposes,  title  XVI  of  the 
Act  specifies  certain  items  that  are 
included  as  well  as  certain  items  and/ 


or  amoimts  that  are  excluded.  Earnings 
from  emplojrment,  minus  certain 
exclusions,  are  counted  as  income  to  the 
individual.  The  amoimt  of  an 
individual's  resources  is  used  to 
determine  whether  he  or  she  is  eligible 
for  SSI  benefits  for  any  given  month.  If 
an  individual's  countable  resources  are 
within  the  statutory  limit  for  eligibility, 
they  have  no  effect  on  the  amount  of  the 
SSI  payment  to  the  recipient. 

What  is  the  SSI  Work  Incentives 
Demonstration  Project? 

This  is  a  demonstration  project  which 
we  are  conducting  under  the  authority 
of  section  1 1 10(b)  of  the  Act  to  test 
whether  altering  certain  requirements, 
conditions,  or  limitations  under  title 
XVI  of  the  Act  and  the  implementing 
regulations,  relating  to  the  counting  of 
an  SSI  recipient's  income  and  resources 
and  to  the  initiation  of  certain 
continuing  disability  reviews  for  SSI 
recipients  with  disabilities  or  blindness, 
will  encourage  recipients  of  SSI  benefits 
based  on  disability  or  blindness  to 
attempt  to  work  for  the  first  time,  return 
to  work,  or  increase  their  work  activity 
and  earnings.  Under  the  project,  we  will 
test,  on  a  demonstration  basis,  the 
effectiveness  of  certain  alternative  SSI 
program  rules  as  incentives  for  SSI 
recipients  with  disabilities  or  blindness 
who  want  to  work  to  attempt  work 
activity  or  increase  their  level  of  work 
activity.  We  are  conducting  the  SSI 
Work  Incentives  Demonstration  Project 
in  connection  with  certain  retum-to- 
work  projects  for  which  we  awarded 
cooperative  agreement  funds  to  certain 
States  under  SSA's  State  Partnership 
Initiative. 

What  is  SSA 's  State  Partnership 
Initiative? 

The  State  Partnership  Initiative  (SPI). 
established  by  SSA,  is  the  first  activity 
launched  under  Executive  Order  13078, 
Increasing  Employment  of  Adults  with 
Disabilities,  signed  on  March  13, 1998 
by  President  Clinton.  This  initiative  is 
designed  to  help  States  develop 
innovative  and  integrated,  state-wide 
programs  of  services  and  supports  for 
their  residents  with  disabilities. 

In  1998,  under  the  SPI  program,  SSA 
awarded  five-year  cooperative 
agreements  to  a  number  of  States  to 
develop  innovative  projects  to  increase 
job  opportimities  and  enhance  the 
coordination  and  delivery  of 
rehabilitation,  employment  and  other 
support  services  for  adults  who  are 
recipients  of  SSI  benefits  based  on 
disability  or  blindness,  or  who  are 
Social  Security  Disability  Insurance 
(SSDI)  beneficiaries,  to  assist  them  to 
return  to  work  or  work  for  the  first  time 
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and  reduce  their  dependence  on  SSI  and 
SSDI  benefits.  These  cooperative 
agreement  projects  under  the  SPI 
program  are  expected  to  continue  in 
operation  through  September  30,  2003. 

With  Which  SPI  Projects  Is  SSA 
Conducting  the  SSI  Work  Incentives 
Demonstration  Project? 

We  are  conducting  the  SSI  Work 
Incentives  Demonstration  Project,  which 
consists  of  two  models,  in  conjunction 
with  the  SPI  projects  in  the  States  of 
California,  New  York,  Vermont  and 
Wisconsin.  The  SPI  projects  in  these 
States  are  as  follows: 

(1)  California's  Individual  Self- 
Sufficiency  Planning  Project  is 
providing  enhanced  services  to  150 
project  participants  with  severe 
psychiatric  disabilities  who  receive  SSI 
and/ or  SSDI  benefits  at  two 
demonstration  sites,  One-Stop  Career 
Centers  in  San  Mateo  and  Kern 
Coimties.  Selected  individuals  fi-om 
other  coimties  who  are  clients  of  the 
Department  of  Rehabilitation  will  serve 
as  the  control  group  for  the  research 
design. 

(2)  The  New  York  Works:  Self 
Sufficiency  Through  Employment 
Incentives  project  is  testing  the  impact 
of  full  program  services  or  enhanced 
services  to  recipients  on  return  to  work 
outcomes.  Full  services  include  a  client- 
centered  "team"  approach,  a  vocational 
case  manager/employment  coordinator, 
intensive  benefits  counseling  and 
management,  in  addition  to  any  federal 
program  rules  waivers,  access  to  SSA 
work  incentives,  expedited  access  to  a 
Plan  for  Achieving  Self-Support  (PASS), 
and  presmned  vocational  rehabilitation 
(VR)  eligibility. 

SSI  recipients  with  serious  mental 
illness,  residing  in  New  York  City  or 
Erie  County,  will  be  randomly  assigned 
to  a  full  service  model,  an  enhanced 
service  model,  or  a  control  group.  Each 
treatment  group  will  have  450  members, 
with  650  in  the  control  group. 

(3)  Vermont  Work  Incentives  Project 
is  examining  the  impact  of  benefits 
counseling,  benefits  assessment  plans, 
peer  benefits  counseling,  training  of  VR 
staff  on  mental  health  issues,  and  any 
federal  program  rules  waivers  and 
Medicaid  Buy-In  in  its  overall  project 
evaluation.  The  statewide  program 
expects  to  have  1,200  participants  (SSI/ 
SSDI  recipients)  with  a  range  of 
disabilities. 

(4)  Wisconsin  Pathways  to 
Independence  includes  benefits 
counseling  as  a  core  service  with 
additional  options  including  targeted 
vocational  planning,  greater  use  of 
existing  SSA  work  incentives,  and 
health  care  and  income  support  policy 


changes  derived  from  federal  waivers. 
The  Wisconsin  Project  will  also 
implement  the  Medicaid  Purchase  Plan, 
an  amendment  to  Wisconsin's  Medicaid 
Program.  It  is  anticipated  that 
approximately  1,200  individuals  with 
severe  disabilities  (including  physical 
disabilities,  mental  illness,  HIV/AIDS, 
and  developmental  disabilities)  will  be 
served  in  15  sites  throughout  the  State. 

What  Are  the  Objectives  of  the  SSI  Work 
Incentives  Demonstration  Project? 

SSA  is  committed  to  supporting  the 
work  efforts  of  disabled  or  blind  SSI 
recipients,  as  well  as  SSDI  beneficiaries, 
who  want  to  work  and  become  more 
self-sufficient.  SSA  seeks  to  develop 
new  strategies  and  incentives  that  will 
assist  SSI  recipients  and  SSDI 
beneficiaries  to  enter  and  remain  in  the 
workforce  and  reduce  their  dependence 
on  SSI  and  SSDI  benefits. 

Our  overall  objective  in  conducting 
this  project  is  to  demonstrate  whether 
providing  additional  work  incentives 
imder  the  SSI  program  will  remove 
potential  barriers  to  work  for  recipients 
of  SSI  benefits  based  on  disability  or 
blindness.  Under  the  project,  we  will 
test  whether  altering  certain  SSI 
program  rules  provides  effective  work 
incentives  for  disabled  or  blind  SSI 
recipients  and  conctirrent  SSI/SSDI 
beneficiaries  to  attempt  to  work  for  the 
first  time,  return  to  work,  or  increase 
their  work  activity  and  earnings. 

What  Is  The  Statutory  Authority  for 
Altering  SSI  Program  Rules  to  Conduct 
This  Demonstration  Project? 

We  are  conducting  the  SSI  Work 
Incentives  Demonstration  Project  under 
the  authority  of  section  1110(b)  of  the 
Act.  Section  1110(b)  of  the  Act 
authorizes  the  Commissioner  of  Social 
Security  to  waive  any  of  the 
requirements,  conditions,  or  limitations 
of  title  XVI  of  the  Act  to  the  extent 
necessary  to  carry  out  experimental, 
pilot,  or  demonstration  projects  which, 
in  the  Commissioner's  judgment,  are 
likely  to  assist  in  promoting  the 
objectives  or  facilitate  the 
administration  of  the  SSI  program. 

Description  of  the  SSI  Work  Incentives 
Demonstration  Project 

What  Are  the  Alternative  SSI  Program 
Rules  That  Will  Apply  to  Participants  in 
the  SSI  Work  Incentives  Demonstration 
Project? 

The  alternative  SSI  program  rules  that 
we  are  testing  under  the  demonstration 
project  consist  of  the  following  four 
elements.  Elements  1  through  3  will 
apply  to  participants  in  the  project  who 
are  SSI-only  recipients  or  concurrent 


SSI/SSDI  beneficiaries.  Element  4  will 
only  apply  to  participants  who  are  SSI- 
only  recipients;  it  will  not  apply  to 
concurrent  SSI/SSDI  beneficiaries. 

1.  "Three-for-Four" — Increase  Earned 
Income  Exclusion 

SSA  will  test  the  effectiveness,  as  a 
work  incentive,  of  using  modified 
earned  income  exclusion  in  determining 
an  SSI  recipient's  coimtable  iacome  for 
SSI  program  purposes.  Under  this  work 
incentive,  SSA  will  exclude  the  first  $65 
of  a  project  participant's  monthly 
earned  income  plus  an  additional  75 
percent  of  any  remaining  gross  monthly 
earned  income,  or  an  additional  $3  for 
every  $4  earned.  This  differs  from  the 
current  rules  imder  which  SSA  excludes 
the  first  $65  of  monthly  earned  income 
plus  an  additional  50  percent  of  any 
remaining  gross  monthly  earned 
income,  or  an  additional  $1  for  every  $2 
earned. 

2.  "Unearned  Income  Related  to  Work 
Activity" — Treat  as  Earned  Income 

SSA  will  test,  as  an  additional  work 
incentive,  treating  certain  types  of 
temporary  unearned  income  related  to 
work  activity  in  the  same  manner  as 
earned  income  will  be  treated  under 
element  1  above  for  purposes  of 
determining  an  SSI  recipient's 
countable  income.  That  is,  for  a  project 
participant,  SSA  will  exclude  the  first 
$65  per  month  of  certain  types  of 
unearned  income  that  result  ftom  work 
activity  plus  75  percent  of  the 
remainder  of  such  unearned  income  in 
a  month.  This  differs  from  current  SSI 
rules  under  which  SSA  excludes  the 
first  $20  of  unearned  income  in  a 
month.  The  only  types  of  temporary 
unearned  income  that  result  from  work 
activity  that  would  be  subject  to  the 
alternative  rule  are:  Unemployment 
insurance  benefits,  worker's 
compensation  benefits.  State  disability 
benefits,  and  disability-related  benefits 
paid  through  private  insurance  plans. 
Other  types  of  benefits,  such  as  Social 
Security  benefits  or  veterans  benefits 
from  the  Department  of  Veterans  Affairs, 
will  continue  to  be  treated  as  unearned 
income  based  on  current  rules. 

3.  "Independence  Account" — Create 
New  Resource  Exclusion 

SSA  will  study  the  use  of  an 
additional  resource  exclusion  as  a  work 
incentive.  SSA  will  allow  a  project 
participant  to  maintain  an 
"Independence  Accoimt"  as  a  resource, 
beyond  the  current  $2,000  resource 
limit.  For  purposes  of  determining  an 
SSI  recipient's  countable  resources,  SSA 
will  exclude  monies  conserved 
(including  any  accrued  interest)  in  one 
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separate  account  for  saved  wages,  not  to 
be  commingled  with  other  monies,  and 
with  deposits  limited  to  50  percent  of 
gross  earnings,  not  to  exceed  $8,000  per 
year.  The  account  may  be  a  checking  or 
savings  account,  certificate  of  deposit, 
money  market  or  mutual  fund  account. 
It  cannot  be  any  type  of  retirement  plan 
such  as  an  IRA.  Roth  IRA,  401(k)  plan, 
or  403(b)  plan.  The  period  during  which 
a  participant  will  be  permitted  to 
deposit  a  portion  of  his  or  her  wages 
into  an  "Independence  Accoimt"  will 
end  September  30,  2003  or,  if  earlier, 
when  he  or  she  ceases  to  be  a  project 
participant.  Following  the  close  of  the 
period  for  making  deposits,  SSA  will 
provide  for  a  24-month  spend-down 
period  during  which  the  resource 
exclusion  under  the  demonstration 
project  would  continue  to  apply  to 
monies  in  the  account. 

4.  "Medical  Continuing  Disability 
Reviews" — Suspend  for  Certain 
Participants 

SSA  will  test  suspending  medical 
continuing  disability  reviews  (CDRs)  as 
a  work  incentive  for  certain  individuals. 
SSA  will  suspend  medical  CDRs  for 
participants  in  the  demonstration 
project  who  are  SSI-only  recipients  with 
"medical  improvement  possible"  (MIP) 
or  "medical  improvement  not  expected" 
(MINE)  diaries.  For  a  project  participant 
meeting  these  criteria,  SSA  will  not 
initiate  a  medical  CDR  during  the  period 
this  work  incentive  is  in  effect  (i.e., 
through  September  30.  2003),  so  long  as 
the  individual  remains  a  project 
participant.  The  suspension  of  CDRs 
would  not  apply  to  redeterminations  of 
disability  that  are  required  for 
childhood  disability  recipients  who 
attain  age  18. 

When  Will  the  Demonstration  Project 
Begin  and  End? 

The  alternative  SSI  program  rules 
under  the  demonstration  project  will 
become  effective  on  January  26,  2001. 
Except  for  the  spend-down  period  for 
the  "Independence  Account,"  the 
alternative  SSI  program  rules  will  cease 
to  be  effective  after  September  30,  2003. 
The  spend-down  period  for  the 
"Independence  Accoimt"  will  begin  on 
October  1,  2003  (or,  if  earlier,  when  an 
individual's  participation  in  the 
demonstration  project  ends)  and  will 
end  after  a  period  of  24  months. 

What  Are  the  Two  Models  Which 
Comprise  the  SSI  Work  Incentives 
Demonstration  Project? 

Model  one  of  the  demonstration 
project  will  use  the  alternative  SSI 
program  rules  described  in  items  1 
through  4  above,  and  will  be  carried  out 


in  conjimction  with  the  SPI  projects  in 
California,  New  York,  and  Wisconsin. 
Model  two  of  the  demonstration  project 
will  use  the  alternative  SSI  program 
rules  described  in  items  2  through  4 
above,  and  will  be  carried  out  ip 
conjimction  with  the  SPI  project  in 
Vermont. 

How  Will  An  Individual  Become  a 
Participant  in  the  SSI  Work  Incentives 
Demonstration  Project? 

The  participation  of  an  SSI  recipient 
or  concurrent  SSI/SSDI  beneficiary  in 
the  SSI  Work  Incentives  Demonstration 
Project  will  be  voluntary,  as  required 
under  section  1110(b)(2)(B)  of  the  Act 
and  the  implementing  regulation  at  20 
CFR  416.250(d).  Only  those  disabled  or 
blind  SSI  recipients  and  concurrent  SSI/ 
SSDI  beneficiaries  who  are  enrolled  or 
will  enroll  as  participants  in  the  SPI 
cooperative  agreement  projects  in  the 
States  of  California,  New  York.  Vermont 
and  Wisconsin  will  be  eligible  to 
become  a  participant  in  the  SSI  Work 
Incentives  Demonstration  Project.  An 
enroUee  in  one  of  the  SPI  projects  will 
become  a  participant  in  the  SSI  Work 
Incentives  Demonstration  Project  by 
providing  a  voluntary  written  consent  to 
be  a  participant  in  the  SSI 
demonstration  project.  The  individual's 
consent  to  participate  in  the  SSI  Work 
Incentives  Demonstration  Project  may 
be  revoked  by  the  individual  at  any 
time.  In  addition,  an  individual's  status 
as  a  participant  in  the  SSI  Work 
Incentives  Demonstration  Project  will 
end  if  his  or  her  participation  in  the  SPI 
project  ends. 

How  Will  the  SSI  Demonstration  Project 
Be  Evaluated? 

The  four  States  will  collect  data  for 
each  recipient  regarding  identifying 
information,  educational  and  vocational 
background,  services  provided,  work 
attempts  and  outcomes  and  use  of  the 
alternative  SSI  program  rules.  Each 
State  will  use  the  data  to  evaluate  the 
effectiveness  of  the  alternative  SSI 
program  rules  under  the  project  model 
in  that  State.  In  addition,  the  data  will 
be  sent  by  each  State  to  Virginia 
Commonwealth  University  (VCU)  for  a 
process  evaluation  and  will  be  analyzed 
by  Mathematica.  Inc.,  for  a  net  outcomes 
evaluation.  SSA  has  contracts  with  VCU 
and  Mathematica  to  collect  and  analyze 
the  data  from  the  States  to  permit 
evaluation  on  a  cross-State  basis  for  the 
SSI  Work  Incentives  Demonstration 
Project. 


What  Are  the  Statutory  and  Regulatory 
Provisions  Being  Waived  to  Conduct  the 
SSI  Work  Incentives  Demonstration 
Project? 

We  are  waiving  the  following 
requirements,  conditions,  or  limitations 
under  title  XVI  of  the  Act  and  the 
implementing  regulations  to  the  extent 
necessary  to  permit  the  application  of 
the  alternative  SSI  program  rules 
described  above  to  participants  in  the 
SSI  Work  Incentives  Demonstration 
Project. 

1.  "Three-for-Four" — Increase  Earned 
Income  Exclusion 

We  are  waiving  the  limitation  on  the 
earned  income  exclusion  under  sections 
1612(b)(4)(A)(i)  and  {b)(4)(B)(iii)  of  the 
Act  and  20  CFR  416.1112(c)(7)  to  the 
extent  necessary  to  permit,  after  the 
exclusion  of  the  first  $65  per  month  of 
earned  income  not  otherwise  excluded 
as  provided  under  the  statute  and 
regulations,  the  exclusion  of  three- 
fourths  of  a  project  participant's 
remaining  earned  income  in  a  month  for 
the  purpose  of  determining  a 
participant's  countable  income  for  SSI 
program  purposes. 

2.  "Unearned  Income  Related  to  Work 
Activity" — ^Treat  as  Earned  Income 

We  are  waiving  the  limitations  on 
excluding  unearned  income  under 
section  1612(b)  of  the  Act  and  20  CFR 
416.1124  to  the  extent  necessary  to 
permit,  in  addition  to  any  other 
allowable  unearned  income  exclusions 
authorized  under  the  statute  and 
regulations,  the  exclusion  of  the  first 
$65  per  month  of  specified  types  of 
unearned  income  of  a  project 
participant,  plus  three-fourths  of  the 
amount  of  a  participant's  remaining 
specified  types  of  unearned  income  in  a 
month,  for  the  purpose  of  determining 
a  participant's  countable  income  for  SSI 
prograih  purposes.  The  types  of 
unearned  income  covered  by  this 
exclusion  are:  unemployment  insurance 
benefits,  worker's  compensation 
benefits,  State  disability  benefits,  and 
disability-related  benefits  paid  through 
private  insurance  plans. 

3.  "Independence  Account" — Create 
New  Resource  Exclusion 

We  are  waiving  the  limitations  on 
excluding  resources  under  section  1613 
of  the  Act  and  20  CFR  416.1210  to  the 
extent  necessary  to  permit  the  exclusion 
of  monies  conserved  (and  any  interest 
accrued  thereon)  in  one  "Independence 
Account"  of  a  project  participant  that 
meets  certain  requirements,  for  the 
purpose  of  determining  a  participant's 
countable  resources  for  SSI  program 
purposes.  Only  wages  earned  by  an 
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individual  while  a  project  participant 
and  before  October  1,  2003,  may  be 
deposited  in  the  account,  not  to  be 
commingled  with  any  other  monies, 
with  deposits  limited  to  50  percent  of 
gross  earnings,  not  to  exceed  $8,000  per 
year.  A  24-month  spend-down  period, 
during  which  the  resource  exclusion 
wrill  continue  to  apply,  will  begin 
October  1,  2003  or,  if  earlier,  when  the 
individual's  participation  in  the  project 
ends. 

4.  "Medical  CDRs"— Suspend  for 
Certain  Participants 

We  are  waiving  the  requirements  for 
SSA  to  conduct  medical  CDRs  under 
sections  1619(a)(2)  and  1631(j)(2)  of  the 
Act,  and  20  CFR  416.990,  to  the  extent 
necessary  to  preclude  the  initiation  of 
medical  CDRs  under  these  provisions 
for  project  participants  who  are  SSI-only 
recipients  with  MIP  or  MINE  diaries. 

Authority:  Section  1110(b)  of  the  Social 
Security  Act. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  96.006 — Supplemental  Security 
Income) 

Dated:  [anuary  18,  2001. 
Kenneth  S.  Apfiel, 
Commissioner  of  Social  Security. 
(PR  Doc.  01-2226  Filed  1-24-01;  8:45  am] 
BaXJNG  CODE  4191-02-P 


SOCIAL  SECURITY  ADMINISTRATION 

[Social  Security  Acquiescence  Ruling  01- 
1(3)] 

Sykes  v.  Apfel;  Using  ttie  Grid  Rules  as 
a  Framework  for  Decisionmaking 
When  an  Individual's  Occupational 
Base  Is  Eroded  by  a  Nonexertionai 
Umltatlon— Titles  II  and  XVI  of  the 
Social  Security  Act 

AGENCY:  Social  Security  Administration. 
ACTION:  Notice  of  Social  Security 
Acquiescence  Ruling. 


SUMMARY:  In  accordance  with  20  CFR 
402.35(b)(2),  the  Commissioner  of  Social 
Security  gives  notice  of  Social  Security 
Acquiescence  Ruling  01-1(3). 
EFFECTIVE  DATE:  January  25,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Sargent,  Litigation  Staff,  Social  Security 
Administration,  6401  Security 
Boulevard,  Baltimore,  MD  21235-6401, 
(410)  965-1695. 

SUPPLEMENTARY  INFORMATION:  We  are 
publishing  this  Social  Security 
Acquiescence  Ruling  in  accordance 
with  20  CFR  402.35(b)(2). 

A  Social  Security  Acquiescence 
Ruling  explains  how  we  will  apply  a 
holding  in  a  decision  of  a  United  States 
Court  of  Appeals  that  we  determine 


conflicts  with  our  interpretation  of  a 
provision  of  the  Social  Security  Act  (the 
Act)  or  regulations  when  the 
Government  has  decided  not  to  seek 
further  review  of  that  decision  or  is 
unsuccessful  on  further  review. 

We  will  apply  the  holding  of  the 
Court  of  Appeals'  decision  as  explained 
in  this  Social  Security  Acquiescence 
Ruling  to  claims  at  all  levels  of 
administrative  review  within  the  Third 
Circuit.  This  Social  Security 
Acquiescence  Ruling  will  apply  to  all 
determinations  or  decisions  made  on  or 
after  January  25,  2001.  If  we  made  a 
determination  or  decision  on  your 
application  for  benefits  between 
September  18,  2000,  the  date  of  the 
Court  of  Appeals'  decision,  and  January 
25.  2001,  the  effective  date  of  this  Social 
Security  Acquiescence  Ruling,  you  may 
request  application  of  the  Social 
Security  Acquiescence  Ruling  to  the 
prior  determination  or  decision.  You 
must  demonstrate,  pursuant  to  20  CFR 
404.985(b)(2)  or  416.1485(b)(2),  that 
application  of  the  Ruling  could  change 
our  prior  determination  or  decision  in 
your  claim. 

Additionally,  when  we  received  this 
precedential  Court  of  Appeals'  decision 
and  determined  that  a  Social  Security 
Acquiescence  Ruling  might  be  required, 
we  began  to  identify  those  claims  that 
were  pending  before  us  within  the 
circuit  that  might  be  subject  to 
readjudication  if  an  Acquiescence 
Ruling  were  subsequently  issued. 
Because  we  determined  that  an 
Acquiescence  Ruling  is  required  and  are 
publishing  this  Social  Security 
.  Acquiescence  Ruling,  we  will  send  a 
notice  to  those  individuals  whose 
claims  we  have  identified  which  may  be 
affected  by  this  Social  Security 
Acquiescence  Ruling.  The  notice  will 
provide  information  about  the 
Acquiescence  Ruling  and  the  right  to 
request  readjudication  under  the  Ruling. 
It  is  not  necessary  for  an  individual  to 
receive  a  notice  in  order  to  request 
application  of  this  Social  Security 
Acquiescence  Ruling  to  the  prior 
determination  or  decision  on  his  or  her 
claim  as  provided  in  20  CFR 
404.985(b)(2)  or  416.1485(b)(2), 
discussed  above. 

If  this  Social  Security  Acquiescence 
Ruling  is  later  rescinded  as  obsolete,  we 
will  publish  a  notice  in  the  Federal 
Register  to  that  effect  as  provided  for  in 
20  CFR  404.985(e)  or  416.1485(e).  ff  we 
decide  to  relitigate  the  issue  covered  by 
this  Social  Security  Acquiescence 
Ruling  as  provided  for  by  20  CFR 
404.985(c)  or  416.1485(c),  we  will 
publish  a  notice  in  the  Federal  Register 
stating  that  we  will  apply  our 
interpretation  of  the  Act  or  regulations 


involved  and  explaining  why  we  have 
decided  to  relitigate  the  issue. 
(Catalog  of  Federal  Domestic 
Assistance,  Program  Nos.  96.001  Social 
Security — ^Disability  Insurance;  96.002 
Social  Security — Retirement  Insurance; 
96.004  Social  Security — Survivors 
Insurance;  96.006 — Supplemental 
Security  Income.) 

Dated:  January  9,  2001. 
Kenneth  S.  Apfei, 
Commissioner  of  Social  Security. 

Acquiescence  Ruling  01-1(3) 

SyJces  v.  Apfel,  228  F.3d  259  (3d  Cir. 
2000) — Using  the  Grid  Rules'  as  a 
Framework  for  Decisionmaking  When 
an  Individual's  Occupational  Base  is 
Eroded  by  a  Nonexertionai  Limitation — 
Titles  II  and  XVI  of  the  Social  Security 
Act.2 

Issue:  Whether  we  may  apply  the 
Medical-Vocational  Guidelines  (grid 
rules)  as  a  framework  to  deny  disability 
benefits  at  step  5  of  the  sequential 
evaluation  process  when  a  claimant  has 
a  nonexertionai  limitation(s)  without 
either: 

(1)  taking  or  producing  vocational 
evidence,  such  as  testimony  from  a 
vocational  expert,  reference  to  the 
Dictionary  of  Occupational  Titles 
(DOT)3  or  other  similar  evidence;  or 

(2)  providing  notice  of  our  intention 
to  take  official  notice  of  the  fact  that  the 
particular  nonexertionai  liniitation(s) 
does  not  significantly  erode  the 
occupational  job  base. 

Statute/Regulation/Ruling  Citation: 
Sections  205(b).  223(d)(2)(A), 
1614(a)(3)(B)  and  1631(c)(1)(A)  of  the 
Social  Security  Act  (42  U.S.C.  405(b), 
423(d)(2)(A),  1382c(a)(3)(B))  and 
1383(c)(1)(A);  20  CFR  404.1520(f)(1). 
404.1566,  404.1569,  404.1569a, 
416.920(f)(1).  416.966.  416.969  and 
416.969a;  20  CFR  Part  404.  Subpart  P. 


'  At  step  5  of  the  sequential  evaluation  process  we 
use  the  medical-vocational  rules  that  are  set  out  in 
appendix  2  of  subpart  P  of  part  404.  In  general,  the 
rules  in  appendix  2  take  administrative  notice  of 
the  existence  of  numerous,  unskilled  occupations  at 
exertional  levels  defined  in  the  regulations,  such  as 
"sedentary."  "light,"  and  "medium."  Based  upon  a 
consideration  of  an  individual's  residual  functional 
capacity,  age.  education,  and  work  experience,  the 
rules  either  direct  a  conclusion  as  to  whether  an 
individual  is  disabled  at  step  5  of  the  sequential 
evaluation  process  or  provide  a  framework  to  guide 
our  a  decision  at  this  step.  See  20  CFR  404.1S69a 
and  416.9e9a  and  our  preamble  to  final  rules 
published  at  65  FR  17994  (April  6.  2000). 

-  Although  S\-kes  was  a  title  II  case,  the  same 
principles  apply  to  title  XVI.  Therefore,  this  Ruling 
applies  to  both  title  II  and  title  XVI  disability 
claims. 

'  Employment  and  Training  Administration,  U.S. 
Department  of  Labor.  Diclionarv  of  Occupational 
Titles  (Fourth  Edition.  Revised  1991)  and  its 
companion  publication.  Selected  Characteristics  of 
Occupations  Defined  in  the  Revised  Dictionary'  of 
Occupational  Titles,  (1993). 
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Appendix  2.  section  200.00(e);  Social 
Security  Rulings  83-10,  83-12.  83-14.  85- 
15  and  96-9p. 

Circuit.  Tnird  (Delaware,  New  Jersey, 
Pennsylvania,  and  the  Virein  Islands). 

Sykes  v.  Apfel,  228  F.3d  259  (3d  Cir. 
2000). 

Applicability  of  Ruling:  This  Ruling 
applies  to  determinations  or  decisions  at 
all  levels  of  the  administrative  review 
process  (i.e.,  initial,  reconsideration, 
Administrative  Law  ludge  (ALJ)  hearing 
and  Appeals  Coimcil). 

Description  of  Case:  Clifton  Sykes 
filed  an  application  for  disability 
insurance  benefits  after  suffering  several 
job-related  injuries.  After  his  claim  was 
denied  at  both  the  initial  and 
reconsideration  levels  of  the 
administrative  review  process,  he 
requested  a  hearing  before  an  ALJ.  The 
ALJ  found  that  Mr.  Sykes  had  several 
"severe"  impairments  and  that,  because 
of  these  impairments,  he  was  unable  to 
do  his  past  relevant  work.  At  least  one 
of  these  impairments,  blindness  in  the 
left  eye,  resulted  in  a  nonexertional 
limitation.  The  other  severe 
impairments  included  the  residual 
effects  of  a  torn  rotator  cuff,  angina  and 
obstructive  pulmonary  disease. 
Applying  the  grid  rules  in  20  CFR  Part 
404,  Subpart  P,  Appendix  2  as  a 
framework  for  decisionmaking  without 
referring  to  a  vocational  expert  or  other 
evidence,  the  ALJ  concluded  that  Mr. 
Sykes  was  not  disabled  because  he 
could  perform  other  work  existing  in  the 
national  economy.  The  ALJ's  conclusion 
was  based  on  his  findings  that  Mr. 
Sykes  had  the  exertional  capability  to 
perform  "light"  work  and  that  the 
exclusion  of  jobs  requiring  binocular 
vision  did  not  significantly  compromise 
the  "broad  base  of  light  work" 
established  under  the  grid  rules. 

After  the  Appeals  Council  denied  Mr. 
Sykes'  request  for  review  of  the  ALJ's 
decision,  he  sought  judicial  review.  Mr. 
Sykes  argued,  among  other  things,  that 
the  ALJ  erred  in  relying  exclusively  on 
the  grid  rules  to  determine  whether 
there  were  jobs  in  the  national  economy 
that  he  could  perform  when  his 
impairments  resulted  in  both  exertional 
and  nonexertional  limitations.  The 
district  court  affirmed  the  ALJ's 
decision  finding  that  it  was  supported 
by  substantial  evidence.  On  appeal  to 
the  United  States  Coiut  of  Appeals  for 
the  Third  Circuit,  the  court  reversed  the 
judgment  of  the  district  court  and 
remanded  the  case  to  us  for  further 
proceedings  consistent  with  its 
decision. 

Holding:  After  considering  the 
Supreme  Court's  decision  in  Heckler  v. 
Campbell,  461  U.S.  458  (1983).  the  court 
concluded  that  our  "interpretation  of  20 


CFR  Part  404,  Subpart  P,  Appendix  2 
section  200.00(e)(2)  does  not  comport 
with  the  Social  Security  Act  *  *  *  ."In 
view  of  the  ALJ's  finding  that  the 
claimant  had  a  severe  nonexertional 
impairment,  the  court  stated  that  we 
cannot  establish  the  existence  of  other 
"jobs  in  the  national  economy  that 
Sykes  can  perform  by  relying  on  the 
grids  alone,  even  if  (we  use)  the  grids 
only  as  a  framework  instead  of  to  direct 
a  finding  of  no  disability."  The  court 
further  stated  that,  "in  the  absence  of  a 
rulemaking  establishing  the  fact  of  an 
undiminished  occupational  base,  the 
Commissioner  cannot  determine  that  a 
claimant's  nonexertional  impairments 
do  not  significandy  erode  his 
occupationfd  base  under  the  medical- 
vocational  guidelines  [alone]." 

The  Third  Circuit  also  addressed  "the 
question  [of]  what  additional  evidence 
the  Commissioner  must  present  to  meet 
the  burden  of  establishing  that  there  are 
jobs  in  the  national  economy  that  a 
claimant  with  exertional  and 
nonexertional  impairments  can 
perform."  The  court  held  that  the  "sort 
of  evidence  the  Commissioner  must 
present  to  meet  his  burden  of  proof 

*  *  *  when  a  claimant  has  exertional 
and  nonexertional  impairments 

*  *  *  [is]  the  testimony  of  a  vocational 
expert  or  other  similar  evidence,  such  as 
a  learned  treatise." 

As  an  alternative  to  producing 
additional  vocational  evidence,  the 
court  held  that  we  could  rely  on  official 
administrative  notice  to  establish  that  a 
particular  nonexertional  limitation  does 
not  significantly  erode  a  claimant's 
occupational  job  base.  The  court  stated 
that,  "official  [administrative]  notice 

*  *  *  allows  an  administrative  agency 
to  take  notice  of  technical  or  scientific 
facts  that  are  within  the  agency's  area  of 
expertise,"  in  addition  to  commonly 
acknowledged  facts.  Under  this 
alternative,  we  "would  have  had  to 
provide  Sykes  with  notice  of  [our]  intent 
to  [take  administrative]  notice  [of  the] 
fact  [that  the  occupational  base  is  not 
significantly  eroded  by  the 
nonexertional  limitation]  and,  if  Sykes 
raised  a  substantial  objection,  an 
opportimity  to  respond  *   *   *  ." 

The  court  stated  that  it  was  not 
deciding  the  issue  of  "whether  Social 
Security  Ridings  can  serve  the  same 
function  as  the  rulemaking  upheld  in 
Campbell."  The  court  further  stated  that 
it  need  not  resolve  the  issue  of  whether 
"the  Commissioner  can  properly  refer  to 
a  ruUng  for  guidance  as  to  when 
nonexertional  limitations  may 
significantly  compromise  the  range  of 
work  that  an  individual  can  perform." 


Statement  As  To  How  Sykes  Differs 
From  SSA  's  Interpretation 

At  step  5  of  the  sequential  evaluation 
process  (or  the  last  step  in  the 
sequential  evaluation  process  in 
continuing  disability  review  claims),  we 
consider  the  vocational  factors  of  age, 
education  and  work  experience  in 
conjunction  with  a  claimant's  residual 
functional  capacity  to  determine 
whether  the  claimant  can  do  other  jobs 
that  exist  in  significant  numbers  in  the 
national  economy.  Section  200.00(e)(2) 
of  20  CFR  Part  404.  Subpart  P, 
Appendix  2  provides  that,  when  an 
individual  has  an  impairment(s) 
"resulting  in  both  strength  [exertional] 
limitations  and  [nonstrength] 
nonexertional  limitations,"  we  use  the 
grid  rules  first  to  determine  whether  a 
finding  of  disabled  is  possible  based  on 
strength  limitations  alone.  If  not,  we  use 
the  same  grid  rules  reflecting  the 
individual's  maximum  residual  strength 
capabilities,  age,  education,  and  work 
experience  as  a  framework  for 
consideration  of  how  much  the 
individual's  nonexertional  limitations 
further  erode  the  occupational  job  base. 
As  stated  in  20  CFR  404.1569a  and 
416.969a,  the  grid  rules  "provide  a 
framework  to  guide  our  decision"  in 
this  situation. 

SSR  83-14,  Capability  to  do  Other 
Work — The  Medical  Vocational  Rules  as 
a  Framework  for  Evaluating  a 
Combination  of  Exertional  and 
Nonexertional  Impairments,  provides 
that  we  use  the  grid  rules  to  determine 
how  the  totality  of  an  individual's 
limitations  or  restrictions  reduces  the 
occupational  base  of  administratively 
noticed  imskilled  jobs  when  a  claimant 
cannot  be  found  disabled  based  on 
exertional  limitations  alone.  In  those 
claims  where  a  person  comes  very  close 
to  meeting  the  criteria  of  a  grid  rule 
directing  a  finding  of  not  disabled 
because  it  is  clear  that  the  additional 
nonexertional  limitation(s)  has  very 
little  effect  on  the  exertional 
occupational  base,  we  may  rely  on  the 
framework  of  the  grid  rules  to  support 
a  finding  that  the  person  is  not  disabled 
without  consulting  a  vocational  expert 
or  other  vocational  resource.  On  the 
other  hand,  an  additional  nonexertional 
limitation  may  substantially  reduce  a 
range  of  work  to  the  extent  that  an 
individual  is  very  close  to  meeting  a 
grid  rule  which  directs  a  conclusion  of 
disabled.  Particular  nonexertional 
limitation(s)  may  significantly  erode  or 
may  have  very  little  effect  on  the 
occupational  base  of  jobs  an  individual 
can  perform. 

SSRs  96-9  and  83-14  include 
examples  of  nonexertional  limitation(s) 
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and  provide  adjudicative  guidance  on 
their  effects  on  an  individual's 
occupational  job  base.  Some  of  the 
nonexertional  limitations  described  in 
the  SSRs  do  significandy  reduce  an 
individual's  occupational  job  base  and 
woidd  result  in  a  finding  of  disability. 
Other  nonexertional  limitations 
described  in  the  SSRs  do  not 
significandy  reduce  an  individual's 
occupational  job  base  and  would  not 
ordinarily  result  in  a  finding  of 
disability  if  the  person's  exertional 
limitations  (or  "capabilities")  would 
result  in  a  finding  of  not  disabled  under 
the  grid  rules.  Regardless  of  whether  the 
result  is  a  finding  of  disability  or  no 
disability,  we  rely  on  our  regulations 
and  the  SSRs  to  provide  adjudicative 
guidance  on  the  effects  of  particular 
nonexertional  limitations  on  an 
individual's  occupational  job  base. 

Under  oiu-  interpretation  of  20  CFR 
404.1569a.  416.969a  and  section 
200.00(e)  of  Appendix  2  to  Subpart  P  of 
Part  404.  and  of  SSR  83-14,  we  are  not 
required  to  consult  a  vocational  expert 
or  other  vocational  resource  in  all 
instances  in  which  we  decide  whether 
an  individual  who  has  a  nonexertional 
limitation(s)  is  or  is  not  disabled.  For 
instance,  we  are  not  always  required  to 
consult  a  vocational  expert  or  other 
vocational  resource  to  help  us 
determine  whether  a  nonexertional 
limitation  significantly  erodes  a 
claimant's  occupational  base  when 
adjudicative  guidance  on  the  effect  of 
the  limitation  is  provided  in  an  SSR. 

The  Third  Circuit  concluded  that, 
under  Campbell,  we  cannot  rely  on  the 
framework  of  our  grid  rules  to  deny  a 
claim  when  a  claimant  has  a 
nonexertional  impairment(s)  "without 
either  taking  additional  vocational 
evidence  *   *  *  or  providing  notice  to 
the  claimant  of  [our]  intention  to  take 
official  notice  of  this  fact  [that  the 
claimant's  nonexertional  impairment(s) 
do  not  significandy  erode  his  or  her 
occupational  base]  (and  providing  the 
claimant  with  an  opportunity  to  coxuiter 
the  conclusion)."  The  court  held  that  we 
cannot  establish  the  existence  of  other 
jobs  in  the  national  economy  that  a 
claimant  with  a  nonexertional  limitation 
"can  perform  by  relying  on  the  grids 
alone,  even  if  [we]  use  the  grids  as  a 
framework  instead  of  to  direct  a  finding 
of  no  disability." 

Explanation  of  How  SSA  Will  Apply  the 
Sykes  Decision  Within  the  Circuit 

This  Ruling  applies  only  to  claims  in 
which  the  claimant  resides  in  Delaware, 
New  Jersey,  Pennsylvania  or  the  Virgin 
Islands  at  the  time  of  the  determination 
or  decision  at  any  level  of  the 
administrative  review  process;  i.e.. 


initial,  reconsideration,  ALJ  hearii^  or 
Appeals  Council  review. 

In  making  a  disability  determination 
or  decision  at  step  5  of  the  sequential 
evaluation  process  (or  the  last  step  in 
the  sequential  evaluation  process  in 
continuing  disability  review  claims),  we 
cannot  use  the  grid  rules  exclusively  as 
a  framework  for  decisionmaking  when 
an  individual  has  a  nonexertional 
limitation(s).  Before  denying  disability 
benefits  at  step  five  when  a  claimant  has 
a  nonexertional  limitation(s),  we  must: 

(1)  take  or  produce  vocational 
evidence  such  as  from  a  vocational 
expert,  the  DOT  or  other  similar 
evidence  (such  as  a  learned  treatise);  or 

(2)  provide  notice  that  we  intend  to 
take  or  are  taking  administrative  notice 
of  the  fact  that  the  particular 
nonexertional  limitation(s)  does  not 
significantly  erode  the  occupational  job 
base,  and  allow  the  claimant  the 
opportunity  to  respond  before  we  deny 
the  claim. 

This  Riding  does  not  apply  to  claims 
where  we  rely  on  an  SSR  that  includes 
a  statement  explaining  how  the 
particular  nonexertional  limitation(s) 
under  consideration  in  the  claim  being 
adjudicated  affects  a  claimant's 
occupational  job  base.  When  we  rely  on 
such  an  SSR  to  support  our  finding  that 
jobs  exist  in  the  national  economy  that 
the  claimant  can  do,  we  will  include  a 
citation  to  the  SSR  in  our  determination 
or  decision. 

We  are  considering  revising  our  rules 
regarding  our  use  of  the  grid  rules  as  a 
framework  for  decisioiunaking  and  may 
rescind  this  Ruling  once  we  have  made 
the  revision. 

[FR  Doc.  01-2274  Filed  1-24-01;  8:45  am] 
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DEPARTMENT  OF  STATE 

Bureau  of  Educational  and  Cultural 
Affairs 

[Public  Notice  3556] 

Business  IManagement  Curriculum 
Development  and  Faculty  Training  in 
AltMnla 

ACTION:  Request  for  Grant  Proposals 
(RFGP). 

summary:  The  Office  of  Global 
Educational  Programs  of  the  Bureau  of 
Educational  and  Cultural  Affairs  in  the 
Department  of  State  announces  an  open 
competition  for  an  assistance  award  to 
develop  and  strengthen  university-level 
business  management  education  in 
Albania.  The  project  will  support  the 
development  of  instructional  materials 
and  faculty  training  in  business  with 


emphasis  on  business  management, 
business  law  and  ethics,  corporate 
governance,  accounting,  organizational 
management,  finance,  banking,  and 
alternative  conflict  resolution  in 
business.  Accredited  post-secondary 
institutions  meeting  the  provisions 
described  in  IRS  regulation  26  CFR 
1.501(c)  may  submit  proposals  that 
address  these  objectives.  The  means  for 
achieving  these  objectives  may  include 
mentoring,  case  study  development, 
teaching,  consultation,  research, 
distance  education,  internship  training 
and  professional  outreach  to  public  and 
private  sector  managers  and 
entrepreneurs. 

Overview  and  Project  Objectives 

The  project  is  designed  to  support 
business  management  education  at  one 
or  more  post-secondary  educational 
institutions  in  Albania  and  to  address 
current  issues  affecting  Albania's 
transition  to  a  market  economy, 
including  the  ethical  dimensions  of 
business  practices  and  the  factors  that 
will  encourage  the  development  of  a 
more  favorable  investment  climate.  The 
U.S.  applicant  should  describe  how  it 
will  work  cooperatively  with  one  or 
more  post-secondary  institutions  in 
Albania.  Applicants  are  encouraged  to 
develop  creative  strategies  to  pursue 
these  objectives. 

Bureau  policy  stipulates  that  awards 
to  organizations  with  less  than  four 
years  experience  in  conducting 
international  exchanges  are  limited  to 
$60,000.  The  Bureau  anticipates 
awarding  one  or  two  grants  for  a  total 
amoimt  not  to  exceed  $188,300.  Funds 
will  be  awarded  for  a  period  up  to  three 
years  to  assist  with  the  costs  of 
exchanges,  educational  materials,  and  to 
increase  library  holdings  and  improve 
Internet  connections.  Up  to  25%  of  the 
grant  total  may  be  used  to  assist  with 
the  costs  of  project  administration. 
Indirect  administrative  costs  are  not 
eligible  for  Bureau  funding  under  this 
competition,  but  may  be  presented  as 
part  of  the  U.S.  institution's 
contribution. 

The  project  should  pursue  its 
objectives  through  a  strategy  that 
coordinates  the  participation  of  junior 
and  senior  faculty,  administrators,  or 
graduate  students  for  any  appropriate 
combination  of  teaching,  research, 
mentoring,  internships,  and  outreach, 
for  exchange  visits  ranging  from  one 
week  to  an  academic  year.  Visits  of  one 
semester  or  longer  for  participants  &t>m 
Albania  are  strongly  encouraged, 
especially  for  junior  members  of  the 
Albanian  faculty.  Program  activities 
should  be  tied  to  the  goals  and 
objectives  of  the  project.  The  strategy 
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may  include  short  but  intensive  English 
language  training  for  selected 
participants  whose  English  knowledge 
skills  need  to  be  strengthened  or 
refreshed. 

If  the  proposed  project  would  occur 
within  the  context  of  a  previous  or 
ongoing  project,  the  proposal  should 
explain  how  the  request  for  Bureau 
funding  would  build  upon  the  pre- 
existing relationship  or  complement 
previous  and  conciurent  projects,  which 
must  be  listed  and  described  with 
details  about  the  amounts  and  sources 
of  external  support.  Previous  projects 
should  be  described  in  the  proposal, 
and  the  results  of  the  evaluation  of 
previous  cooperative  efforts  should  be 
summarized. 

U.S.  Institation  and  Participant 
Eligibility 

In  the  United  States,  participation  in 
the  program  is  open  to  accredited  two 
and  four-year  colleges  and  universities, 
including  graduate  schools. 
Applications  from  community  colleges, 
minority-serving  institutions,  and 
consortia  or  other  combinations  of  U.S. 
colleges  and  universities  are  eligible. 
Secondary  U.S.  partners  may  include 
govenmiental  and  non-governmental 
organizations,  as  well  as  non-profit 
service  and  professional  organizations. 
The  lead  U.S.  university  in  the 
consortium  or  other  combination  of 
cooperating  institutions  is  responsible 
for  submitting  the  application.  Each 
application  must  document  the  lead 
organization's  authority  to  represent  all 
U.S.  cooperating  partners. 

With  tne  exception  of  outside 
consultants  reporting  on  the  degree  to 
which  project  objectives  have  been 
achieved,  participants  representing  a 
U.S.  institution  and  traveling  imder  the 
Bureau's  grant  funds  must  be  teachers, 
advanced  graduate  students  who  are 
teaching  or  research  assistants,  or 
administrators  from  the  participating 
institution(s).  Participants  representing 
a  U.S.  institution  must  be  U.S.  citizens. 
Advanced  graduate  students  who  are 
teaching  or  research  assistants  are 
eligible  for  Bureau-funded  participation 
in  this  program  only  if  they  are  working 
under  the  direction  of  an  accompan)ring 
faculty  participant  or  project  director. 

Albanian  Institutional  and  Participant 
Eligibility 

Participation  is  open  to  recognized 
institutions  of  post-secondary 
education.  Secondary  foreign  partners 
may  include  relevant  governmental  and 
non-govenunental  organizations,  as  well 
as  non-profit  service  and  professional 
organizations  concerned  with  issues  in 
business  management,  business  law, 


business  ethics,  and  alternative  conflict 
resolution  in  business.  Foreign 
participants  must  be  citizens  or 
permanent  residents  of  Albania  who  are 
eligible  to  receive  a  J-1  visa. 

Budget  Guidelines 

Applicants  may  submit  a  budget 
proposing  up  to  $188,300.  The  Bureau 
anticipates  awarding  one  or  two  grants 
for  this  project.  Requests  for  amounts 
smaller  than  the  maximum  are  eligible. 
Budget  notes  should  carefully  justify  the 
amounts  needed.  There  must  be  a 
summary  budget  as  well  as  a  breakdown 
reflecting  the  program  and 
administrative  budgets  including  unit 
costs.  Cost  sharing  will  be  considered  an 
important  indicator  of  institutional 
commitment. 

Please  refer  to  the  Solicitation 
Package  for  complete  guidelines  and 
formatting  instructions. 

Announcement  Title  and  Number 

All  correspondence  with  the  Bureau 
of  Educational  and  Cultxiral  Affairs 
concerning  this  RPGP  should  reference 
the  above  title  "Business  Management 
Curriculum  Development  and  Faculty 
Training  in  Albania"  and  reference 
number  ECA/A/S/U-01-16. 

FOn  FURTHER  INFORMATION  CONTACT: 
Contact  the  Hiunphrey  Fellowships  and 
Institutional  Linkages  Branch,  Office  of 
Global  Educational  Programs,  Bureau  of 
Educational  and  Cultural  Affairs;  EGA/ 
A/S/U,  Room  349,  SA-^4;  U.S. 
Department  of  State,  301  4th  Street, 
SW.,  Washington,  DC  20547.  phone 
(202)  619-5289,  fax:  (202)  401-1433,  e- 
mail:  affiliations@pd.state.gov  to  request 
a  Solicitation  Package. 

The  Solicitation  Package  contains 
detailed  award  criteria,  required 
application  forms,  and  guidelines  for 
preparing  proposals,  including  specific 
criteria  for  preparation  of  the  proposal 
budget.  Please  specify  the  above 
reference  number  on  all  inquiries  and 
correspondence. 

Please  read  the  complete  Federal 
Register  annoimcement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RFGP  deadline  has  passed.  Bureau 
staff  may  not  discuss  this  competition 
with  applicants  until  the  proposal 
review  process  has  been  completed. 

To  Download  a  Solicitation  Package 
Via  Internet 

The  entire  Solicitation  Package  may 
be  downloaded  bom  the  Bureau's 
website  at  http://exchanges.state.gov/ 
education/ rfgps.  Please  read  all 
information  before  downloading. 


Deadline  of  Proposals 

All  proposal  copies  must  be  received 
at  the  Bureau  of  Educational  and 
Cultural  Affairs  by  5  p.m.  Washington 
D.C.  time  on  Friday,  April  20,  2001. 
Faxed  documents  will  not  be  accepted 
at  any  time.  Documents  postmarked  by 
the  due  date  but  received  on  a  later  date 
will  not  be  accepted.  It  is  the 
responsibiUty  of  each  applicant  to 
ensure  compliance  with  the  deadline. 

Approximate  Program  Dates 

Grants  should  begin  on  or  about 
September  1,  2001. 

Duration:  September  1,  2001- 
September  30,  2004. 

Subnussions 

Applicants  must  follow  all 
instructions  in  the  Solicitation  Package. 
The  original  and  10  copies  of  the 
application  should  be  sent  to:  U.S. 
Department  of  State,  SA-44,  Ref.:  EGA/ 
A/S/U-01-16,  Program  Management, 
ECA/EX/PM,  Room  534,  301  4th  Street, 
S.W.,  Washineton,  D.C.  20547. 

All  copies  snould  include  the 
docimients  specified  under  Tabs  A 
through  E  in  the  "Project  Objectives, 
Goals,  and  Implementation"  (POGI) 
section  of  the  Solicitation  Package.  The 
docimients  under  Tab  F  of  the  POGI 
should  be  submitted  with  the  original 
application  and  with  one  of  the  ten 
copies. 

Proposals  that  do  not  follow  RFGP 
requirements  and  the  guidelines 
appearing  in  the  POGI  and  PSI  may  be 
excluded  from  consideration  due  to 
technical  ineligibility. 

Applicants  must  also  submit  the 
"Executive  Summary"  and  "Proposal 
Narrative"  Sections  of  the  proposal  on 
a  3.5"  diskette,  formatted  for  DOS.  This 
material  must  be  provided  in  ASCII  text 
(DOS)  format  with  a  maximum  line 
length  of  65  characters.  The  Bureau  will 
transmit  these  files  electronically  to  the 
Public  Affairs  Office  in  Tirana  for  its 
review,  with  the  goal  of  reducing  time 
it  takes  to  get  the  post's  comments  for 
the  Bureau's  grants  review  process. 

Diversity,  Freedom  and  Democracy 
Guidelines 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversify  of  American  political,  social, 
and  cultural  life.  "Diversify"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnicify,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 
encoiu-aged  to  adhere  to  the 
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advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  under  the  'Support  for  Diversify' 
section  for  specific  suggestions  on 
incorporating  diversity  into  the  total 
proposal.  Public  Law  104-319  provides 
that  "in  carrying  out  programs  of 
educational  and  cultiual  exchange  in 
coimtries  whose  people  do  not  fully 
enjoy  freedom  and  democracy,"  the 
Bureau  "shall  take  appropriate  steps  to 

rovide  opportunities  for  participation 
such  programs  to  human  rights  and 

emocracy  leaders  of  such  countries." 
blic  Law  106-113  requires  that  the 
governments  of  the  countries  described 
above  do  not  have  inappropriate 
influence  in  the  selection  process. 
Proposals  should  reflect  advancement  of 
these  goals  in  their  program  contents,  to 
the  full  extent  deemed  feasible. 

Review  Process 

The  Bureau  will  acknowledge  receipt 
of  all  proposals  and  will  review  them 
for  technical  eligibility.  Proposals  will 
be  deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  All 
eligible  proposals  will  be  reviewed  by 
the  program  office,  as  well  as  the  Public 
Affairs  Section  of  the  U.S.  Embassy  in 
Tirana.  Eligible  proposals  will  be 
subject  to  review  for  compliance  with 
Federal  and  Bureau  regulations  and 
guidelines  and  will  be  forwarded  to 
Bureau  grant  panels  for  advisory  review. 
Proposals  may  also  be  reviewed  by  the 
Office  of  the  Legal  Adviser  or  by  other 
Department  elements.  Final  funding 
decisions  are  at  the  discretion  of  the 
Department  of  State's  Assistant 
Secretary  for  Educational  and  Cultural 
Affairs.  Final  technical  authorify  for 
assistance  awards  (grants  or  cooperative 
agreements)  resides  with  the  Bureau's 
Grants  Officer. 

Review  Criteria 

State  Department  officers  in 
Washington,  DC  and  overseas  will  use 
the  criteria  below  to  reach  funding 
recommendations  and  decisions. 
Technically  eligible  applications  will  be 
competitively  reviewed  according  to  the 
criteria  stated  below.  These  criteria  are 
not  rank-ordered  or  weighted. 

1.  Broad  Significance  and  Clarity  of 
Institutional  Objectives 

Proposals  should  outline  clearly 
formulated  objectives  that  relate 
specifically  to  the  needs  of  the 
participating  institutions.  Project 
objectives  should  also  have  significant 
but  realistically  anticipated  ongoing 
consequences  for  the  participating 
institutions  and  demonstrate  how  these 


consequences  will  also  contribute  to  the 
transition  in  Albania  to  a  more 
transparent,  market-oriented  economy. 

2.  Creativity  and  Feasibility  of  Strategy 
To  Achieve  Project  Objectives 

Strategies  to  achieve  project  objectives 
should  demonstrate  the  feasibility  of 
doing  so  during  a  three-year  period  by 
utilizing  and  reinforcing  exchange 
activities  realistically  and  with 
creativity. 

3.  Support  of  Diversity 

Proposals  should  demonstrate 
substantive  support  of  the  Bureau's 
policy  on  diversify  by  explaining  how 
issues  of  diversity  relate  to  project 
objectives  and  how  these  issues  will  be 
addressed  during  project 
implementation.  Proposals  should  also 
outline  the  institutional  profile  of  each 
participating  institution  with  regard  to 
issues  of  diversify. 

4.  Institutional  Commitment 

Proposals  should  demonstrate 
significant  understanding  of  the 
institutional  needs  of  the  Albanian 
partner  institution(s)  and  of  the  U.S. 
institution's  capacify  to  address  these 
needs  while  also  benefiting  from  its 
involvement  with  the  Albanian 
partner(s).  Proposals  should  also 
demonstrate  a  strong  commitment, 
during  and  after  the  period  of  grant 
activify,  to  cooperate  in  the  pursuit  of 
institutional  objectives. 

5.  Institutional  Record/Ability 

Proposals  should  demonstrate  an 
institutional  record  of  administering 
successful  exchange  programs, 
including  responsible  fiscal 
management  and  full  compliance  with 
all  reporting  requirements  for  past 
Bureau  grants  as  determined  by  the 
State  Department's  contracts  officers. 
The  Bureau  will  consider  the  past 
performance  of  prior  recipients  and  the 
demonstrated  potential  of  new 
applicants.  Reviewers  will  also  consider 
the  quality  of  exchange  participants' 
academic  credentials,  skills, 
commitment  and  experience  relative  to 
the  goals  and  activities  of  the  project 
plan. 

6.  Project  Evaluation 

The  proposal  should  outline  a 
methodology  for  determining  the  degree 
to  which  a  project  meets  its  objectives, 
both  while  the  project  is  imderway  and 
at  its  conclusion.  "The  final  project 
evaluation  should  include  an  external 
component  and  should  provide 
observations  about  the  project's 
influence  within  the  participating 


institutions  as  well  as  their  surrounding 
communities  or  societies. 

7.  Cost-Effectiveness 

Administrative  and  program  costs 
should  be  reasonable  and  appropriate 
with  cost  sharing  provided  as  a 
reflection  of  the  applicant's 
commitment  to  the  project. 

Authority 

Overall  gant  making  authorify  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961,  Public  Law  87-256,  as 
amended,  also  known  as  the  Fulbright- 
Hays  Act.  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries  *  *  *; 
to  strengthen  the  ties  which  unite  us 
with  other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  *  *   *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world."  The  funding  authorify  for 
the  program  cited  above  is  provided 
through  the  Support  for  East  European 
Democracy  (SEED)  Act  of  1989. 

Notice 

The  terms  and  conditions  published 
in  this  RFGP  are  binding  and  may  not 
be  modified  by  any  Bureau 
representative.  Explanatory  information 
provided  by  the  Bureau  that  contradicts 
published  language  will  not  be  binding. 
Issuance  of  the  RFGP  does  not 
constitute  an  award  commitment  on  the 
part  of  the  Government.  The  Bureau 
reserves  the  right  to  reduce,  revise,  or 
increase  proposal  budgets  in  accordance 
with  the  needs  of  the  program  and  the 
availabilify  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  Bureau  procedures. 

Dated:  January  17,  2001. 
Helena  Kane  Finn, 

Principal  Deputy  Assistant  Secretary,  Bureau 
of  Educational  and  Cultural  Affairs, 
Department  of  State. 
[FR  Doc.  01-2189  Filed  1-24-01;  8:45  am) 
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DEPARTMENT  OF  STATE 

[PubNc  Notic*  355«] 

Benjamin  A.  Gilman  International 
Sdwlarship  Program;  Conference  for 
Bidders 

SUMMARY:  The  State  Department's 
Bureau  of  Educational  and  Cultural 
A^irs  announces  a  Conference  for 
Bidders,  inviting  for  discussion 
organizations  that  are  interested  in 
submitting  a  Proposal  to  administer  the 
Benjamin  A.  Gilman  International 
Scholarship  Program.  The  conference 
will  take  place  at  2:00  p.m.,  February  6, 
2001  at  the  following  location:  SA-44, 
301  4th  Street,  SW,  Washington.  DC, 
20547. 

AOOinONAL  information:  Interested 
organizations  should  contact  Amy 
Forest  at  (202)  619-5434  prior  to 
February  5,  2001  to  schedule  their 
attendance  at  the  Conference. 

The  Benjamin  A.  Gilman  International 
Scholarship  Program  was  annoimced  in 
the  Federal  Register,  Volimie  66, 
Number  11,  on  January  17,  2001. 

Dated:  January  19,  2001. 
Helena  Kane  Finn, 

Principal  Deputy  Assistant  Secretary,  Bureau 
of  Educational  and  Cultural  Affairs, 
Department  of  State. 

(PR  Doc.  01-2315  Filed  1-24-01;  8:45  am) 
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DEPARTMENT  OF  STATE 
[Public  Notice  3559] 

Bureau  of  Educational  and  Cultural 
Affairs  Request  for  Grant  Proposals: 
Junior  Faculty  Development  Program 

summary:  The  Office  of  Academic 
Exchange  Programs/  European  Programs 
Branch  of  the  Bureau  of  Educational  and 
Cultural  Affairs  announces  an  open 
competition  for  the  Junior  Faculty 
Development  Progmm  (JFDP).  Public 
and  private  non-profit  organizations 
meeting  the  provisions  described  in  IRS 
regulation  26  CFR  1.501(c)  may  submit 
proposals  to  place  approximately  128 
visiting  faculty  from  Russia  and  the 
New  Independent  States  of  the  former 
Soviet  Union  at  U.S.  universities  in  a 
one  academic  year  (nine  months) 
teacher  training  and  curriculmn 
development  program.  The  grantee 
organization  will  support  and  oversee 
the  activities  of  the  faculty  throughout 
their  stay  in  the  United  States,  including 
their  undertaking  a  practical  internship 
at  the  end  of  the  academic  program  (an 
additional  two  months).  In  addition,  the 
grantee  organization  will  recruit  and 
select  candidates  for  the  JFDP  in  the 


following  countries:  Armenia, 
Azerbaijan,  Georgia,  Kazakhstan, 
Kyrgyzstan,  Moldova,  Russia, 
Turkmenistan  and  Uzbekistan. 

Program  Information 

Overview 

The  Junior  Faculty  Development 
Program  (JFDP)  offers  fellowships  to 
approximately  128  university 
instructors  from  Armenia,  Azerbaijan, 
Georgia,  Kazakhstan,  Kyrgyzstam, 
Moldova,  Russia,  Ukraine  and 
Uzbekistan.  Selected  through  an  open, 
merit-based  competition,  JFDP  Fellows 
attend  U.S.  universities  for  one 
academic  year  to  work  with  faculty 
mentors  and  to  audit  courses  in  order  to 
develop  new  curricula  and  approaches 
to  teaching  in  their  fields  of  study.  The 
JFDP  encourages  its  Fellows  to  develop 
professional  relationships  with  the 
American  academic  community,  and  to 
forge  ties  between  their  American 
colleagues  and  colleagues  in  their  home 
countries,  and  to  share  their  experiences 
and  knowledge  with  American  students 
and  professors.  Throughout  their  stay  in 
the  United  States,  JFDP  Fellows  attend 
conferences  and  seminars,  and 
participate  in  two-month  practical 
internships  after  completing  the 
academic  component  of  the  program. 
The  goals  of  the  program  are  to  allow 
U.S.  scholars  and  scholars  from  the 
participating  countries  to  exchange 
ideas  on  curricidum  design  and 
teaching,  and  to  increase  collaboration 
and  cooperation  between  imiversities  in 
the  United  States  and  former  Soviet 
Union.  Participation  in  the  JFDP  is 
restricted  to  university  instructors  from 
Russia  and  the  NIS  in  the  following 
fields  of  study:  American  studies,  arts 
management,  architecture  &  urban 
planning,  business  administration, 
cultiual  anthropology,  economics, 
education  administration, 
environmental  studies,  history, 
journalism,  law,  library  science, 
linguistics,  literature,  philosophy, 
political  science,  psychology,  public 
administration,  public  policy  and 
sociology. 

Programs  must  comply  with  J— 1  Visa 
regulations.  Subject  to  the  availability  of 
funds,  it  is  anticipated  that  this  grant 
will  begin  on  or  about  July  1,  2001. 
Please  refer  to  Solicitation  Package  for 
further  information. 

Budget  Guidelines 

Grants  awarded  to  eligible 
organizations  with  less  than  four  years 
of  experience  in  conducting 
international  exchange  programs  will  be 
limited  to  $60,000. 


Applicants  must  submit  a 
comprehensive  budget  for  the  entire 
program.  The  Bureau  anticipates 
awarding  one  grant  in  the  amount  of 
$4,071,000  to  support  the  program  and 
administrative  costs  required  to 
implement  this  program.  The  Bureau 
encourages  applicants  to  provide 
maximum  levels  of  cost  sharing  and 
funding  from  private  sources  in  support 
of  its  programs.  There  must  be  a 
summary  budget  as  well  as  breakdowns 
reflecting  both  administrative  and 
program  budgets.  Applicants  may 
provide  separate  sub-budgets  for  each 
program  component,  phase,  location,  or 
activity  to  provide  clarification. 

Allowable  costs  for  the  program 
include  the  following: 

(1)  Overseas  recruitment  and  selection 
of  candidates 

(2)  Participant  travel  expenses, 
stipends,  accident  and  sickness 
insurance,  visa  fees,  professional 
development  costs 

(3)  Chientations,  participant 
conferences 

(4)  Host  university  fees 

(5)  Alumni  and  follow-on  activities 
Please  refer  to  the  Solicitation 

Package  for  complete  budget  guidelines 
and  formatting  instructions. 

Announcement  Title  and  Number:  All 
correspondence  with  the  Bureau 
concerning  this  RFGP  should  reference 
the  above  title  and  number  ECA/A/E/ 
EUR-01-08. 

FOR  FURTHER  INFORMATION,  CONTACT:  The 

Office  of  Academic  Exchanges,  EGA/ A/ 
E/EUR,  Room  246,  U.S.  Department  of 
State,  301  4th  Street.  S.W.,  Washington, 
D.C.  20547,  tel.  (202)  205-0525,  fax 
(202)  260-7985,  exchanges@pd.state.gov 
to  request  a  Solicitation  Package.  The 
Solicitation  Package  contains  detailed 
award  criteria,  required  application 
forms,  specific  budget  instructions,  and 
standard  guidelines  for  proposal 
preparation.  Please  specify  Bureau 
Program  Officer  Sheila  Casey  on  all 
other  inquiries  and  correspondence. 

Please  read  the  complete  Federal 
Register  announcement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RFGP  deadline  has  passed.  Bureau 
staff  may  not  discuss  this  competition 
with  applicants  until  the  proposal 
review  process  has  been  completed. 

To  Download  A  Solicitation  Package 
via  Internet:  The  entire  Solicitation 
Package  may  be  downloaded  from  the 
Bureau's  website  at  http:// 
exchanges.state.gov/education/RFGPs. 
Please  read  all  information  before 
downloading. 

Deadline  for  Proposals:  All  proposal 
copies  must  be  received  at  the  Bureau 
of  Educational  and  Cultural  Affairs  by  5 
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p.m.  Washington,  D.C.  time  on  Friday, 
March  30,  2001.  Faxed  documents  will 
not  be  accepted  at  any  time.  Docimients 
postmarked  the  due  date  but  received 
on  a  later  date  will  not  be  accepted. 
Each  applicant  must  ensure  that  the 
proposals  are  received  by  the  above 
deadline. 

Applicants  must  follow  all 
instructions  in  the  Solicitation  Package. 
The  original  and  five  (5)  copies  of  the 
application  should  be  sent  to: 

U.S.  Department  of  State,  SA-44. 
Bureau  of  Educational  and  Cultural 
Affairs.  Ref.:  ECA/A/E/EUR-01-08, 
Program  Management,  ECA/EX/PM. 
Room  534,  301  4th  Sti'eet,  SW., 
Washington,  DC  20547. 
I    Applicants  must  also  submit  the 
['Executive  Summary"  and  "Proposal 
Narrative"  sections  of  the  proposal  on  a 
3.5"  diskette,  formatted  for  DOS.  These 
documents  must  be  provided  in  ASCII 
text  (DOS)  format  with  a  maximum  line 
length  of  65  characters.  The  Bujeau  will 
transmit  these  files  electronically  to  the 
Public  Affairs  Sections  at  U.S. 
Embassies  for  review,  with  the  goal  of 
reducing  the  time  it  takes  to  obtain 
Embassy  comments  for  the  Bureau's 
grants  review  process. 

Diversity,  Freedom  and  Democracy 
Guidelines 

Piu-suant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social, 
and  cultiiral  life.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 
encoiuaged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  under  the  'Support  for  Diversity' 
section  for  specific  suggestions  on 
incorporating  diversity  into  the  total 
proposal.  Public  Law  104-319  provides 
that  "in  carrying  out  programs  of 
educational  and  cultuiral  exchange  in 
countries  whose  people  do  not  fully 
enjoy  freedom  and  democracy,"  the 
Biireau  "shall  take  appropriate  steps  to 
provide  opportunities  for  participation 
in  such  programs  to  human  rights  and 
democracy  leaders  of  such  countries." 
Public  Law  106-113  requires  that  the 
governments  of  the  countries  described 
above  do  not  have  inappropriate 
influence  in  the  selection  process. 
Proposals  should  reflect  advancement  of 
these  goals  in  their  program  contents,  to 
the  full  extent  deemed  feasible. 


Review  Process 

The  Bureau  will  acknowledge  receipt 
of  all  proposals  and  will  review  them 
for  technical  eligibility.  Proposals  will 
be  deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  All 
eligible  proposals  will  be  reviewed  by 
the  program  office,  as  well  as  the  Public 
Diplomacy  Sections  overseas,  where 
appropriate.  Eligible  proposals  will  be 
subject  to  compliance  with  Federal  and 
Biueau  regulations  and  guidelines  and 
forwarded  to  Bureau  grant  panels  for 
advisory  review.  Proposals  may  also  be 
reviewed  by  the  Office  of  the  Legal 
Adviser  or  by  other  Department 
elements.  Final  funding  decisions  are  at 
the  discretion  of  the  Department  of 
State's  Assistant  Secretary  for 
Educational  and  Cultural  Affairs.  Final 
technical  authority  for  assistance 
awards  (grants  or  cooperative 
agreements)  resides  with  the  Bureau's 
Grants  Officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

1 .  Program  Development  and 
Management:  The  proposal  should 
exhibit  originality,  substance,  precision, 
innovation,  and  relevance  to  the 
Bureau's  mission.  Objectives  should  be 
reasonable,  feasible  and  flexible.  The 
proposal  should  clearly  demonstrate 
how  the  grantee  organization  will  meet 
the  program's  objectives.  A  detailed 
agenda  and  relevant  work  plan  should 
demonstrate  substantive  undertakings 
and  logistical  capacity.  The  agenda 
should  adhere  to  the  program  overview 
and  guidelines  described  above. 

2.  Multiplier  Effect/Impact:  The  JFDP 
should  strengthen  long-term  mutual 
understanding,  including  maximum 
sharing  of  information  and 
establishment  of  long-term  institutional 
and  individual  linkages.  The  proposal 
should  include  creative  ways  to  involve 
program  participants  in  U.S. 
communities. 

3.  Support  of  Diversity:  The  proposal 
should  demonstrate  the  grantee 
organization's  commitment  to 
promoting  the  awareness  and 
understanding  of  diversity  through 
participant  recruitment  efforts,  and 
through  its  selection  of  host 
universities. 

4.  Institution's  Record/Ability:  The 
proposal  should  demonstrate  an 
institutional  record  of  successful 
exchange  programs,  including 
responsible  fiscal  management  and  full 


compliance  with  all  reporting 
requirements  for  past  Biu^au/USIA 
grants  as  determined  by  the  Bureau's 
Grants  Division.  Proposed  personnel 
and  institutional  resources  should  be 
adequate  and  appropriate  to  achieve  the 
program's  goals. 

5.  Follow-on  and  Alumni  Activities: 
The  proposal  should  provide  a  plan  for 
continued  follow-on  activity  that 
insures  that  Bureau-supported  programs 
are  not  isolated  events,  but  have 
meaning  and  scope  beyond  the  time  the 
actual  exchange  took  place. 

6.  Project  Evaluation:  The  proposal 
should  include  a  plan  to  evaluate  the 
success  of  the  JFDP,  both  diuing  and 
after  the  program.  The  Bureau 
recommends  that  the  proposal  include  a 
draft  survey  questionnaire  or  other 
technique,  plus  a  description  of 
methodologies  that  can  be  used  to  link 
outcomes  to  original  project  objectives. 
The  grantee  organization  will  be 
expected  to  submit  intermediate  reports 
after  each  project  component  is 
concluded  or  quarterly,  whichever  is 
less  frequent. 

7.  Cost-effectiveness  and  Cost 
Sharing:  The  overhead  and 
administrative  components  of  the 
proposal,  including  salaries  and 
honoraria,  should  be  kept  as  low  as 
possible.  All  other  items  should  be 
necessary  and  appropriate.  The  proposal 
should  maximize  cost  sharing  through 
other  private  sector  support  as  well  as 
institutional  direct  funding 
contributions. 

Authority 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961.  Public  Law  87-256.  as 
amended,  also  known  as  the  Fulbright- 
Hays  Act.  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries  *  *  *; 
to  strengthen  the  ties  which  unite  us 
with  other  nations  by  demonstrating  the 
educational  and  cultiu^  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  *  *  *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world."  The  funding  authority  for 
the  program  above  is  provided  in  part 
through  the  FREEDOM  Support  Act  of 
1993. 

Notice 

The  terms  and  conditions  published 
in  this  RFGP  are  binding  and  may  not 
be  modified  by  any  Bureau 


7836 


Federal  Register/Vol.  66.  No.  17/Thursday,  January  25,  2001/Notices 


representative.  Explanatory  information 
provided  by  the  Bureau  that  contradicts 
published  language  will  not  be  binding. 
Issuance  of  the  RFGP  does  not 
constitute  an  award  commitment  on  the 
part  of  the  Government.  The  Bureau 
reserves  the  right  to  reduce,  revise,  or 
increase  proposal  budgets  in  accordance 
with  the  needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  Biu^au  procedures. 

Dated:  January  19,  200t. 
Helena  Kane  Finn, 

Principal  Deputy  Assistant  Secretary.  Bureau 
of  Educational  and  Cultural  Affairs, 
Department  of  State. 

(FR  Doc.  01-2316  Filed  1-24-01;  8:45  amj 

BMUNQ  COOE  471(M)S-P 


DEPARTMENT  OF  STATE 
[PuMic  Notice  No.  3525] 

Advisory  Commtttee  on  Historical 
Diplofnatic  Documentation;  Notice  of 
Meeting 

The  Advisory  Committee  on 
Historical  Diplomatic  Documentation 
will  meet  in  the  Department  of  State, 
2201  "C"  Sti^et  NW,  Washington,  D.C., 
February  12-13,  2001,  in  CoiSerence 
Room  1105.  Prior  notification  and  a 
valid  photo  are  mandatory  for  entrance 
into  the  building.  One  week  before  the 
meeting,  members  of  the  public 
planning  to  attend  must  notify  Gloria 
Walker,  Office  of  Historian  (202-663- 
1124)  providing  relevant  dates  of  birth. 
Social  Security  numbers,  and  telephone 
numbers. 

The  Committee  will  meet  in  open 
session  from  1:30  p.m.  through  4:30 
p.m.  on  Monday.  February  12,  2001,  to 
discuss  declassification  and  transfer  of 
Department  of  State  electronic  records 
to  the  National  Archives  and  Records 
Administration  and  the  modernization 
of  the  Foreign  Relations  series.  The 
remainder  of  the  Committee's  sessions 
from  9:00  a.m.  imtil  1:00  p.m.  on 
Tuesday,  February  13,  2001.  will  be 
closed  in  accordance  with  Section  10(d) 
of  the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  The  agenda  calls  for 
discussions  of  agency  declassification 
decisions  concerning  the  Foreign 
Relations  series.  These  are  matters  not 
subject  to  public  disclosure  under  5 
U.S.C.  552b(c)(l)  and  the  public  interest 
requires  that  such  activities  be  withheld 
from  disclosure. 


Questions  concerning  the  meeting 
should  be  directed  to  Marc  ].  Susser, 
Executive  Secretary,  Advisory 
Committee  on  Historical  Diplomatic 
Documentation.  Department  of  State, 
Office  of  the  Historian,  Washington,  DC, 
20520,  telephone  (202)  663-1127,  (e- 
mail  7usto7y@state.gov). 

Dated:  January  18,  2001. 
Marc  J.  Susser, 

Executive  Secretary,  Advisory  Committee  on 
Historical  Diplomatic  Documentation, 
Department  of  State. 
[FR  Doc.  01-2313  Filed  1-24-01;  8:45  amJ 
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DEPARTMENT  OF  STATE 

[PuMic  Notice  No.  3557] 

Bureau  of  Political-Military  Affairs; 
Export  of  C-130  Spare  Parts  for 
Indonesia 

agency:  Department  of  State. 
ACmON:  Notice. 

summary:  Notice  is  hereby  given  that 
requests  for  export  and  retransfer  of  C- 
1 30  spare  parts  to  Indonesia  pursuant  to 
Section  38  of  the  Arms  Export  Control 
Act  will  be  considered  on  a  case-by-case 
basis. 

EFFECTIVE  DATE:  August  25,  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Mai 
Zerden,  Senior  Analyst,  Office  of 
Defense  Trade  Controls,  Bureau  of 
Political-Military  Affairs,  Department  of 
State,  202-663-2714. 

SUPPt^MENTARY  INFORMATION:  On 
October  14,  1999,  a  Federal  Register 
Notice  was  published  (Volume  64, 
Nimiber  198)  that  suspended  all  licenses 
and  approvals  to  export  or  otherwise 
transfer  defense  articles  and  defense 
services  to  Indonesia,  except  for  certain 
exports  related  to  commercial 
communication  satellites  and  Y2K 
compliance  activities  not  for  the 
Indonesian  military.  The  October  14, 
1999  Federal  Register  Notice  set  forth  a 
policy  of  denial  for  new  export  requests 
except  those  that  met  the  exception. 

This  Notice  expands  the  exception  of 
the  items  permitted  to  be  exported 
published  October  14,  1999  to,  on  a  case 
by  case  basis,  C-130  spare  parts 
including  when  for  the  Govenmient  of 
Indonesia. 

Dated:  December  5,  2000. 

Eric  D.  Newsom, 

Assistant  Secretary,  Bureau  of  Political- 
Military  Affairs. 

[FR  Doc.  01-2314  Filed  1-24-01;  8:45  am] 
BHJJNG  COOe  4710-1S-* 


OFHCE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Determination  Under  ttte  African 
Growttt  and  Opportunity  Act 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Notice. 

SUMMARY:  The  United  States  Trade 
Representative  has  determined  that 
Kenya  has  adopted  an  effective  visa 
system  and  related  procedures  to 
prevent  unlawful  transshipment  and  the 
use  of  counterfeit  documents  in 
connection  with  shipments  of  textile 
and  apparel  articles  and  has 
implemented  and  follows,  or  is  making 
substantial  progress  toward 
implementing  and  following,  the 
customs  procedures  required  by  the 
African  Growth  and  Opportunity  Act. 
Therefore,  imports  of  eligible  products 
from  Kenya  qualify  for  the  enhanced 
trade  benefits  provided  under  the 
AGOA. 

EFFECTIVE  DATE:  January  18,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bethany  Schwartz,  Director  for  African 
Affairs,  Office  of  the  United  States 
Trade  Representative,  (202)  395-9514. 
SUPPLEMENTARY  INFORMATKW:  The 
African  Growth  and  Opportunity  Act 
(Tide  I  of  the  Trade  and  Development 
Act  of  2000,  Pub.  L.  No.  106-200) 
(AGOA)  provides  preferential  tariff 
treatment  for  imports  of  certain  textile 
and  apparel  products  of  beneficiary  sub- 
Saharan  African  countries.  The  textile 
and  apparel  trade  benefits  provided  by 
the  AGOA  are  available  to  imports  of 
eligible  products  from  coimtries  that  the 
President  designates  as  "beneficiary 
sub-Saharan  African  countries," 
provided  that  these  coimtries  (1)  have 
adopted  an  effective  visa  system  and 
related  procedures  to  prevent  unlawful 
transshipment  and  the  use  of  counterfeit 
documents,  and  (2)  have  implemented 
and  follow,  or  are  making  substantial 
progress  toward  implementing  and 
following,  certain  customs  procedures 
that  assist  the  Customs  Service  in 
verifying  the  origin  of  the  products. 

In  Proclamation  7350  of  October  2, 
2000,  the  President  designated  34 
countries  as  "beneficiary  sub-Saharan 
African  countries."  Proclamation  7350 
delegated  to  the  United  States  Trade 
Representative  (USTR)  the  authority  to 
determine  whether  these  countries  have 
met  the  two  requirements  described 
above.  The  President  directed  the  USTR 
to  announce  any  such  determinations  in 
the  Federal  Register  and  to  implement 
them  through  modifications  of  the 
Harmonized  Tariff  Schedule  of  the 
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United  States  (HTS).  Based  on  actions 
that  Kenya  has  taken,  I  have  determined 
that  Kenya  has  satisfied  these  two 
requirements. 

The  AGOA  also  directs  the  President 
tD  eliminate  the  existing  quotas  on 
textile  and  apparel  articles  imported 
into  the  United  States  from  Kenya 
within  30  days  after  Kenya  adopts  an 
effective  visa  system  to  prevent 
unlawful  transshipment  of  textile  and 
apparel  articles  and  the  use  of 
counterfeit  documents  relating  to  the 
importation  of  such  articles  into  the 
United  States.  Proclamation  7350 
delegated  this  responsibility  to  the 
USTR. 

Accordingly,  pursuant  to  the 
authority  vested  in  the  USTR  by 
Proclamation  7350,  the  HTS  is  modified 
as  provided  in  Proclamation  7350  and 
as  specified  in  the  Annex  to  this  notice, 
effective  with  respect  to  articles  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  January  18, 
2001.  Importers  claiming  preferential 
tariff  treatment  under  the  AGOA  for 
entries  of  textile  and  apparel  articles 
should  ensure  that  those  entries  meet 
the  applicable  visa  requirements.  (The 
visa  requirements  are  described  in  a 
separate  notice  that  is  being  published 
in  the  Federal  Register  concurrently 
with  this  notice.)  By  this  notice,  I  direct 
the  Customs  Service  to  eliminate  the 
existing  quotas  on  textile  and  apparel 
articles  imported  into  the  United  States 
from  Kenya  within  30  days  of  the 
effective  date  of  this  notice. 

Charlene  Barsliefsky, 

United  States  Trade  Representative. 

Apnex 

11  Pursuant  to  the  authority  provided  in 
Ptoclaraalion  7350,  the  HTS  is  modified  as 
follows: 

1.  The  text  of  U.S.  note  7  to  subchapter  II 
of  chapter  98,  as  established  by  the  annex  to 
such  Proclamation,  is  modified  by  inserting 
before  it  the  paragraph  designation  "(a)". 
Such  paragraph  is  modified  by  inserting  at 
the  end  thereof  the  following  new  sentence 
and  enumeration: 

"The  USTR  has  determined  that  the 
following  countries  have  adopted  an  effective 
visa  system  and  related  procedures  and  have 
satisfied  the  customs  requirements  of  the 
AGOA  and,  therefore,  are  to  be  afforded  the 
tariff  treatment  provided  for  in  this  note: 
Kenya" 

2.  U.S.  note  1  to  subchapter  XLX  of  chapter 
98  of  the  HTS,  as  established  by  the  annex 

to  such  Proclamation,  is  modified  by  adding 
at  the  end  of  the  text  of  such  note  the 
following  new  sentence  and  enumeration: 

"The  USTR  has  determined  that  the 
following  countries  have  adopted  an  effective 
visa  system  and  related  procedures  and  have 
satisfied  the  customs  requirements  of  the 
AGOA  and,  therefore,  are  to  be  afforded  the 


tariff  treatment  provided  for  in  this  note: 
Kenya" 

3.  U.S.  note  2(d)  to  subchapter  XIX  of 
chapter  98  of  the  HTS,  as  established  by  the 
annex  to  such  Proclamation,  is  modified  by 
adding  at  the  end  of  the  text  the  following 
new  sentence  and  enumeration: 

"Products  of  the  following  countries 
qualifying  as  lesser  developed  beneficiary 
sub-Saharan  African  countries  for  purposes 
of  such  subheading,  if  described  therein, 
shall  be  eligible  to  enter  thereunder,  provided 
that  such  countries  are  named  in  U.S.  note 
1  to  this  subchapter  on  the  date  of  entry,  or 
withdrawal  from  warehouse  for 
consumption: 

Republic  of  Benin  • 

Republic  of  Cape  Verde 
Republic  of  Cameroon 
Central  African  Republic 
Republic  of  Chad 
Republic  of  Congo 
Republic  of  Djibouti 
State  of  Eritrea 
Ethiopia 

Republic  of  Ghana 
Republic  of  Guinea 
Republic  of  Guinea-Bissau 
Republic  of  Kenya 
Kingdom  of  Lesotho- 
Republic  of  Madagascar 
Republic  of  Malawi 
Republic  of  Mali 
Islamic  Republic  of  Mauritania 
Republic  of  Mozambique 
Republic  of  Niger 
Federal  Republic  of  Nigeria 
Republic  of  Rwanda 
Democratic  Republic  of  Sao 
Tome  and  Principe 
Republic  of  Senegal 
Republic  of  Sierra  Leone 
United  Republic  of  Tanzania 
Republic  of  Uganda 
Republic  of  Zambia" 

[FR  Doc.  01-2209  Filed  1-24-01:  8:45  am) 

BILUNG  COOE  31 90-01 -U 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Visa  Requirements  Under  the  African 
Growtti  and  Opportunity  Act 

agency:  Office  of  the  United  States 

Trade  Representative. 

action:  Directive  to  the  commissioner  of 

customs. 

SUMMARY:  In  the  letter  published  below, 
the  United  States  Trade  Representative 
directs  the  Commissioner  of  Customs  to 
require  that  importers  provide  an 
appropriate  export  visa  from  a 
beneficiary  sub-Saharan  Afiican  country 
when  claiming  preferential  treatment  for 
entries  of  textile  and  apparel  products 
imder  the  Afiican  Growth  and 
Opportunity  Act. 
EFFECTIVE  DATE:  January  18,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bethany  Schwartz,  Director  for  African 


Affairs,  Office  of  the  United  States 
Trade  Representative,  (202)  395-9514. 
SUPPLEMENTARY  INFORMATKM:  The 
African  Growth  and  Opportunity  Act 
(Tide  I  of  the  Trade  and  Development 
Act  of  2000,  Public  Law  106-200) 
(AGOA)  provides  preferential  tariff 
treatment  for  imports  of  certain  textile 
and  apparel  products  of  beneficiary  sub- 
Saharan  African  coimtries.  The  textile 
and  apparel  trade  benefits  provided  by 
the  AGOA  are  available  to  imports  of 
eligible  products  from  countries  that  the 
{Resident  designates  as  "beneficiary 
sub-Saharan  African  countries," 
provided  that  these  countries  (1)  have 
adopted  an  effective  visa  system  and 
related  procedures  to  prevent  unlawful 
transshipment  and  the  use  of  counterfeit 
documents,  and  (2)  have  implemented 
and  follow,  or  are  making  substantial 
progress  toward  implementing  and 
following,  certain  customs  procedures 
that  assist  the  Customs  Service  in 
verifying  the  origin  of  the  products. 

In  Proclamation  7350  of  October  2, 
2000,  the  President  designated  34 
countries  as  "beneficiary  sub-Saharan 
African  countries."  Proclamation  7350 
delegated  to  the  United  States  Trade 
Representative  (USTR)  the  authority  to 
determine  whether  these  countries  have 
met  the  two  requirements  described 
above.  The  President  directed  the  USTR 
to  announce  any  such  determinations  in 
the  Federal  Register  and  to  implement 
them  through  modifications  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS). 

By  Executive  Order  (January  17, 
2001),  the  President  delegated  to  the 
USTR  the  authority  to  direct  the 
Commissioner  of  Customs  to  take  such 
actions  as  may  be  necessary'  to  ensure 
that  textile  and  apparel  articles 
described  in  section  112(b)  of  the  AGOA 
(19  U.S.C.  3721(b))  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  are  accompanied  by  an 
appropriate  export  visa,  if  the 
preferential  treatment  described  in 
section  112(a)  of  die  AGOA  (19  U.S.C. 
3721(a))  is  claimed  with  respect  to  such 
articles. 

In  the  letter  published  below,  the 
USTR  directs  the  Commissioner  of 
Customs  to  require  that  importers 
provide  an  appropriate  export  visa  fitim 
a  beneficiary  sub-Saharan  African 
country  when  claiming  preferential 
freatment  under  section  112(a)  of  the 
AGOA  for  eligible  textile  and  apparel 
products  that  are  entered,  or  withdrawn 
from  warehouse,  for  consumption.  This 
requirement  is  intended  to  ensure  the 
effectiveness  of  the  visa  systems  that 
beneficiary  sub-Saharan  African 
countries  have  adopted.  A  facsimile  of 
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the  export  visa  stamp  for  each 
beneficiary  sub-Saharan  African  country 
that  the  USTR  has  determined  to  have 
adopted  an  effective  visa  system  and 
related  procedures  is  available  for 
public  inspection  in  the  USTR  public 
reading  room. 

Importers  claiming  preferential  tariff 
treatment  under  the  AGOA  for  entries  of 
textile  and  apparel  articles  should 
ensure  that  those  entries  meet  the  visa 
requirements  set  forth  in  the  letter  to  the 
Commissioner  published  below. 

Oiarlene  Barshefisky, 

United  States  Trade  Representative. 

Executive  Office  of  the  President 

The  United  States  Trade  Representative. 
Washington.  DC  20508 

January  18,  2001. 

Commissioner  of  Customs 

U.S.  Department  of  the  Treasury,  Ronald 
Reagan  RuHding,  1300  Pennsylvania 
Avenue  NW..  Washington,  DC  20229 

Dear  Commissioner:  Piusuant  to 
Sections  112(a)  and  113(a)(1)  of  the 
African  Growth  and  Opportunity  Act 
(Title  I  of  Pub.  L.  No.  106-200) 
("AGOA")  (19  U.S.C.  3721(a)  and 
3722(a)(1)),  the  bilateral  Visa 
Arrangements  that  have  been  or  will  be 
entered  into  with  designated  beneficiary 
sub-Saharan  African  countries,  and  the 
Executive  Order  signed  by  the  President 
on  January  17.  2001  regarding  the 
implementation  of  the  AGOA  and  the 
United  States-Caribbean  Basin  Trade 
Partnership  Act,  you  are  directed  to 
require  importers  claiming  preferential 
treatment  for  textile  and  apparel  articles 
imder  section  112(a)  of  the  AGOA  to 
provide  an  appropriate  export  visa 
issued  by  the  coimtry  of  origin  of  the 
articles.  This  requirement  is  effective 
with  respect  to  eligible  textile  and 
apparel  articles  of  a  beneficiary  sub- 
Saharan  African  country  that  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  that 
the  United  States  Trade  Representative 
determines  that  such  beneficiary  sub- 
Saharan  African  country  has  adopted  an 
effective  visa  system  and  related 
procedures  and  has  implemented  and 
follows,  or  is  making  substantial 
progress  toward  implementing  and 
following,  the  customs  procedures 
required  by  the  AGOA. 

A  shipment  shall  be  visaed  by 
stamping  an  original  circular  visa,  in 
blue  ink  only,  on  the  front  of  the 
original  commercial  invoice.  The 
original  visa  shall  not  be  stamped  on 
duplicate  copies  of  the  invoice.  The 
original  of  the  invoice  with  the  original 
visa  stamp  shall  be  required  to  obtain 
preferential  tariff  treatment  under 
section  112(a)  of  the  AGOA.  Duplicates 


of  the  invoice  and/or  visa  may  not  be 
used  for  this  purpose. 

Each  visa  stamp  shall  include  the 
following  information: 

1.  Visa  Number.  The  visa  stamp  shall 
be  in  a  nine  digit-letter  format  beginning 
with  one  nimieric  digit  for  the 
designated  grouping  (1  to  9),  as 
described  below.  This  number  is  to  be 
followed  by  the  two-character  alpha 
code  specified  by  the  International 
Organization  for  Standardization  (ISO) 
for  the  designated  beneficiary  sub- 
Saharan  African  country,  followed  by  a 
six-digit  numerical  serial  number 
identifying  the  shipment. 

Grouping  1 — Apparel  articles 
assembled  in  one  or  more  beneficiary 
sub-Saharan  African  countries  from 
fabrics  wholly  formed  and  cut  in  the 
United  States,  from  yams  wholly 
formed  in  the  United  States. 

Grouping  2 — Apparel  articles 
assembled  in  one  or  more  beneficiary 
sub-Saharan  African  countries  fitim 
fabrics  wholly  formed  and  cut  in  the 
United  States,  fttjm  yams  wholly 
formed  ui  the  United  States  if,  after  such 
assembly,  the  articles  would  have 
qualified  for  entry  under  subheading 
9802.00.80  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  ("HTS") 
but  for  the  fact  that  the  articles  were 
embroidered  or  subject  to  stone- 
washing,  enzyme-washing,  acid 
washing,  perma-pressing,  oven  baking, 
bleaching,  garment-dyeing,  screen 
printing,  or  other  similar  processes. 

Grouping  3 — Apparel  articles  cut  in 
one  or  more  beneficiary  sub-Saharan 
African  countries  from  fabric  wholly 
formed  in  the  United  States  from  yams 
wholly  formed  in  the  United  States  if 
such  articles  are  assembled  in  one  or 
more  beneficiary  sub-Saharan  African 
countries  with  thread  forjned  in  the 
United  States. 

Grouping  4 — Apparel  articles  wholly 
assembled  in  one  or  more  beneficiary 
sub-Saharan  African  countries  from 
fabric  wholly  formed  in  one  or  more 
beneficiary  sub-Saharan  African 
coimtries  fixim  yam  originating  either  in 
the  United  States  or  one  or  more 
beneficiary  sub-Saharan  African 
coiuitries. 

Grouping  5 — Apparel  articles  wholly 
assembled  in  one  or  more  lesser 
developed  beneficiary  sub-Saharan 
African  coimtries  regardless  of  the 
country  of  origin  of  the  fabric  used  to 
make  such  articles. 

Grouping  6 — Sweaters  in  chief  weight 
of  cashmere,  knit  to  shape  in  one  or 
more  beneficiary  sub-Saharan  African 
countries  and  classifiable  under 
subheading  6110.10  of  the  HTS. 

Grouping  7 — Sweaters,  50  percent  or 
more  by  weight  of  wool  measuring  18.5 


microns  in  diameter  or  finer,  knit-to- 
shape  in  one  or  more  beneficiary  sub- 
Saharan  African  countries. 

Grouping  8 — Apparel  articles  wholly 
assembled  in  one  or  more  beneficiary 
sub-Saharan  African  coimtries  bom 
fabric  or  yam  not  formed  in  the  United 
States  or  any  beneficiary  sub-Saharan 
African  coimtry,  if  (1)  apparel  articles  of 
such  fabrics  or  yams  would  be  eligible 
for  preferential  treatment,  without 
regard  to  the  source  of  the  fabric  or  yam, 
under  Annex  401  to  the  North  American 
Free  Trade  Agreement,  or  (2)  the 
President  proclaims  that  apparel  articles 
of  such  fabric  or  yarn  may  be  accorded 
preferential  tariff  treatment  under  the 
AGOA. 

Grouping  9 — Handmade, 
handloomed,  or  folklore  articles 
(qualifying  articles  will  be  determined 
following  bilateral  consultations). 

2.  Date  of  Issuance.  The  date  of 
issuance  shall  be  the  day,  month,  and 
year  on  which  the  visa  was  signed  by  an 
authorized  government  official. 

3.  Authorized  Signature.  The  original 
signature  of  an  authorized  official  of  the 
beneficiary  sub-Saharan  African  country 
or  his  designate. 

4.  Correct  Grouping  and  Quantity. 
The  correct  grouping,  the  total  quantity, 
and  the  unit  of  quantity  in  the  shipment 
shall  be  provided  within  the  visa  stamp. 

Quantities  must  be  stated  in  whole 
numbers.  Decimals  or  fractions  shall  not 
be  accepted.  If  the  quantity  indicated  on 
the  visa  is  less  than  that  of  the 
shipment,  only  the  quantity  shown  on 
the  visa  is  eligible  for  preferential  tariff 
treatment  imder  section  112(a)  of  the 
AGOA.  If  the  quantity  indicated  on  the 
visa  is  more  than  that  of  the  shipment, 
only  the  quantity  of  the  shipment  is 
eligible  for  preferential  tariff  treatment 
under  section  112(a)  of  the  AGOA.  Any 
overage  cannot  be  applied  to  any  other 
shipment. 

A  visa  shall  not  be  accepted  and 
preferential  tariff  treatment  under 
section  112(a)  of  the  AGOA  shall  not  be 
permitted  if  the  visa  number,  date  of 
issuance,  authorized  signature,  correct 
grouping,  quantity  or  the  unit  of 
quantity  is  missing,  incorrect,  illegible 
or  has  been  crossed  out  or  altered  in  any 
way.  If  the  visa  is  not  acceptable,  a  new 
visa  must  be  obtained  from  an 
authorized  official  of  the  beneficiary 
sub-Saharan  African  country,  or  his 
designate,  before  preferential  tariff 
treatment  under  section  112(a)  of  the 
AGOA  can  be  claimed.  Waivers  are  not 
permitted.  If  the  visaed  invoice  is 
deemed  invalid,  the  Customs  Service 
will  not  return  the  original  document 
after  entry,  but  will  provide  a  certified 
copy  of  that  visaed  invoice  for  use  in 
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obtaining  a  new  correct  original  visaed 
invoice. 

The  product  groupings  described 
above  are  in  simamary  form.  Interested 
persons  should  refer  to  section  112(b)  of 
the  AGOA  for  a  complete  description  of 
the  textile  and  apparel  products  for 
which  preferential  treatment  may  be 
claimed  under  section  112(a)  of  the 
AGOA. 

This  letter  will  be  pubUshed  in  the 
Federal  Register. 

Sincerely, 
Chailene  Barshefsky. 

[FR  Doc.  01-2210  Filed  1-24-01;  8:45  am] 
BILLING  CODE  3igO-01-U 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Docket  Management  System  (DMS) 

agency:  Office  of  the  Secretary,  DOT. 
action:  Notice. 

SUMMARY:  The  Office  of  Aviation 
Enforcement  and  Proceedings  issues 
this  notice  to  remind  air  carriers,  foreign 
air  carriers  and  travel  agents  of  the 
requirements  for  full  fare  disclosure  in 
connection  with  sales  of  air 
transportation  and  foreign  air 
transportation  on  Internet  websites.  The 
notice  specifically  reminds  the  industry 
that  pursuant  to  14  CFR  399.84,  as 
elaborated  in  Department  industry 
notices  and  enforcement  case  precedent, 
so-called  "fuel  surcharges"  must  be 
included  in  the  fare  held  out  to 
consumers  via  the  Internet.  Failure  to 
comply  with  these  requirements  violates 
the  cited  rule  and  constitutes  a 
deceptive  trade  practice  and  an  unfair 
method  of  competition  in  violation  of  49 
U.S.C.  41712. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dayton  Lehman,  Deputy  Assistant 
General  Counsel,  or  Nicholas  Lowry, 
Office  of  Aviation  Enforcement  and 
Proceedings,  U.S.  Department  of 
Transportation,  400  7th  St.,  SW., 
Washington,  DC  20590.  Tel.  No..  (202) 
366-9342. 

Prohibition  on  Deceptive  Practices  in 
the  Marketing  of  Airfares  to  the  Public 
Using  the  Internet;  Notice 

This  is  to  remind  all  airlines,  travel 
agents,  and  other  sellers  of  air 
transportation  that  use  the  Internet  to 
market  air  transportation  fares  to  the 
public  to  ensure  that  the  public  is  not 
misled  about  the  fares  being  offered,  and 
to  point  out  a  particular  problem 
involving  so-called  "fuel  surcharges" 
that  has  come  to  our  attention  regarding 


the  holding  out  of  fares  over  the 
Internet. 

During  the  past  several  years,  we  have 
disseminated  a  number  of  notices  to  the 
industry  addressing  a  variety  of  fare 
advertising  issues.  One  of  those  letters, 
dated  March  18,  1996,  noted  the 
increased  use  of  the  Internet  in  the  sale 
of  air  transportation  and  specifically 
addressed  the  fact  that,  just  as  is  the 
case  with  the  marketing  of  airfares  via 
print  media,  marketers  of  airfares  using 
the  Internet  must  comply  with 
Department  regulations  and 
enforcement  precedent  with  respect  to 
their  Internet  sites.  This  includes  not 
only  adherence  to  the  Department's  full- 
fare  advertising  mle  (14  CFR  399.84), 
but  also  rules  and  enforcement  case 
precedent  in  other  areas  concerning 
deceptive  practices,  such  as  disclosiue 
of  code-share  relationships  and  critical 
purchase  and  travel  restrictions.  That 
letter,  as  well  as  other  industry  letters 
regarding  price  advertising,  may  be 
reviewed  by  going  to  the  Internet  site  of 
the  Department's  Office  of  the  General 
Counsel  at  http://www.dot.gov/ost/ogc/ 
index.html. 

Despite  this  earlier  advice,  we  have 
discovered  a  serious  problem  with  price 
advertising  on  the  websites  of  a  number 
of  major  airlines  and  large  Internet 
travel  agencies.  Under  14  CFR  399.84, 
fare  advertisements  by  air  carriers  or 
their  agents  must  state  the  full  fare 
charged  the  consumer.  The  intent  of  the 
rule  is  to  ensure  that  members  of  the 
public  are  given  adequate  fare 
information  on  which  to  base  their 
airline  travel  purchasing  decisions. 
Failure  to  state  the  full  fare  in 
advertisements,  in  addition  to  violating 
the  rule,  constitutes  an  unfair  and 
deceptive  trade  practice  and  an  unfair 
method  of  competition  in  violation  of  49 
U.S.C.  41712. 

The  Department  has  provided 
interpretive  guidance  on  the  rule  and, 
through  a  number  of  enforcement- 
related  consent  orders,  has  recognized 
certain  exceptions  to  the  "full  fare" 
advertising  standard.  In  accordance 
with  this  enforcement  case  precedent, 
the  Department  has  allowed  taxes  and 
fees  collected  by  carriers  and  other 
sellers  of  air  transportation,  such  as 
passenger  facility  charges  (PFCs)  and 
departure  taxes,  to  be  stated  separately 
in  fare  advertisements  so  long  as  the 
charges  are  levied  by  a  government 
entity,  are  not  ad  valorem  in  nature,  are 
collected  on  a  per-passenger  basis,  and 
their  existence  and  amount  are  clearly 
indicated  in  the  advertisement  so  that 
the  consumer  can  determine  the  full  fare 
to  be  paid. 

On  several  websites  that  we  have 
examined,  fare  disclosure  differs 


according  to  the  search  path  selected  by 
the  consumer.  For  searches  in  which  the 
consumer  specifies  a  date  of  travel  in 
the  search  request,  we  have  found  that 
the  sites  make  the  disclosures  required 
by  section  399.84.  With  respect  to 
searches  where  the  consumer  indicates 
no  preference  for  travel  dates  but  selects 
a  flexible  search,  however,  we  have 
found  fare  displays  with  disclosures 
that  are  not  adequate.  More  specifically, 
this  latter  type  of  search  path  produces 
a  fare  display  in  which  a  so-called  "fuel 
surcharge"  is  mentioned  either  (1)  in  a 
separate  screen,  under  "more  rules,"  or 
(2)  at  the  bottom  of  the  display  as  a 
footnote,  together  with  other  applicable 
charges.  The  footnote  merely  states  that 
a  fuel  surcharge  may  apply,  and  the 
consumer  cannot  find  out  whether  it  in 
fact  does  apply  to  a  particular  purchase 
until  he  or  she  goes  to  the  booking  page. 
Since  such  "fuel  surcharges"  are  not 
government  fees  imposed  on  a  per- 
passenger  basis,  their  exclusion  from  the 
advertised  fare  and  separate  display 
(even  where  the  amount  is  stated)  does 
not  fit  within  the  exceptions  to  the  full- 
fare  advertising  rule  recognized  in  the 
Department's  enforcement  case 
precedent.  Where  these  "fuel 
surcharges"  (or  similar  carrier-imposed 
surcharges)  are  listed  separately  and  are 
not  included  in  the  basic  fare  presented 
to  the  public,  this  is  deceptive  and 
violates  14  CFR  399.84.  Such  listings  in 
other  media  have  led  to  enforcement 
action  in  the  past. 

Airlines,  travel  agents,  and  other 
sellers  of  air  transportation,  in  order  to 
comply  with  the  Department's  fare 
advertising  rule,  must  ensure  that  any 
ticket  price  displayed  on  their  site 
includes  all  components  required  by  the 
Department's  full  fare  rule.  Non- 
govemment  surcharges  and  fees,  such  as 
fuel  surcharges  and  service  fees,  as  well 
as  ad  valorem  excise  taxes,  must  be 
included  in  the  stated  fare.  Other 
charges  that  under  Department  case 
precedent  may  be  legitimately  excluded 
from  the  base  fare,  such  as  PFCs, 
international  departure  taxes  collected 
by  a  carrier  or  its  agent,  and  other  per- 
person  taxes  or  fees  imposed  by  a 
government  entity,  may  be  noted  on  a 
website  in  a  prominent  link,  proximate 
to  the  stated  fare,  that  takes  the  viewer 
to  the  bottom  of  the  screen,  or  to  a 
separate  screen,  where  the  nature  and 
amount  of  such  fees  are  displayed. 

As  noted  above,  we  are  aware  of  a 
number  of  sites  that  do  not  comply  with 
the  Department's  fare  advertising 
requirements.  We  have  already  taken  or 
intend  to  take  steps,  including 
enforcement  action  if  necessary,  to 
ensure  that  consumers  are  not  misled 
and  that  all  Internet  sites  conform  to  the 
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requirements  of  the  Department's  fare 
advertising  rule.  We  urge  all  airlines, 
travel  agents,  and  other  sellers  of  air 
transportation  to  ensure  that  their 
websites  conform  to  the  requirements  of 
the  Department's  advertising  rules  and 
enforcement  case  precedent.  We  also 
caution  airlines  that  they  may  be  held 
responsible  for  the  actions  of  their 
lawful  agents,  particularly  where  the 
carrier's  creation  of  so-called 
"surcharges"  makes  violations  by  their 
agents  more  likely  and  carriers  have  not 
taken  appropriate  steps  to  halt  such 
practices. 

Questions  concerning  this  notice  or 
the  appUcability  of  the  Department's 
fare  advertising  rules  may  be  addressed 
to  the  Office  of  Aviation  Enforcement 
and  Proceedings. 

Thank  you  for  your  cooperation  on 
this  important  issue. 

Dated:  January  18,  2001. 
Samuel  Podberesky, 
Assistant  General  Counsel  for  Aviation 
Enforcement  and  Proceedings. 
[FR  Doc.  01-2259  Filed  1-24-01;  8:45  ami 
BMJJNGCOOe  4010-82-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA,  Special  Committee  196;  Night 
Vision  Goggle  (NVG)  Appliances  & 
Equipment 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463.  5  U.S.C.  Appendix  2),  notice 
is  hereby  given  for  Special  Committee 
(SC)-196  meeting  to  be  held  February 
13-14.  2001,  starting  at  8:00  a.m.  each 
day.  The  meeting  will  be  held  at 
Aiiaheim  Marriott,  1700  W.  Convention 
Way,  Anaheim,  CA  92802. 

The  agenda  will  include:  (1)  Welcome 
and  Introductory  Remarks;  (2)  Agenda 
Overview;  (3)  Review/ Approval  of 
Previous  Meeting  Minutes;  (4)  Action 
Item  Status  Review;  (5)  Overview  of  SC- 
196  Working  Group  (WG)  Activities;  (6) 
WG-5,  Training  Issues — Action  Item 
Status  Review;  (7)  Night  Vision  Imaging 
System  (NVIS)  Lighting  and  NVG 
Continued  Airworthiness — Minimum 
Operational  Performance  Standards 
(MOPS)  Development;  (8)  Open  Issue 
List  Review;  (9)  Other  Business;  (10) 
Establish  Agenda  for  Next  Meeting;  (11) 
Date  and  Location  of  Next  Meeting;  (12) 
Working  Group  Chairpersons  meeting; 
(13)  Closing. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 


statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW.,  Suite  1020.  Washington,  DC, 
20036;  (202)  833-9339  (phone);  (202) 
833-9434  (fax);  or  http://www.rtca.org 
(web  site).  Members  of  the  public  may 
present  a  written  statement  to  the 
committee  at  alky  time. 

Issued  in  Washington,  DC,  on  January  18, 
2001. 

lanice  L.  Petwt, 

Designated  Official. 

[FR  Doc.  01-2238  Filed  1-24-01;  8:45  am) 

BILUNO  COOe  4V10-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Agency  Information  Collection 
Activities:  Submission  for  0MB  Review 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACnON:  Notice. 

SUMMARY:  The  FHWA  has  forwarded  the 
information  collection  request  described 
in  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  comment.  We  published  a 
Federal  Register  Notice  with  a  60-day 
public  comment  period  on  this 
information  collection  on  November  6, 
2000  (65  FR  66578).  We  are  required  to 
publish  this  notice  in  the  Federal 
Register  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Please  submit  comments  by 
February  26,  2001. 

ADDRESSES:  You  may  send  comments  to 
the  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725  17th  Street,  NW., 
Washington,  DC  20503,  Attention:  DOT 
Desk  Officer.  You  are  asked  to  comment 
on  any  aspect  of  this  information 
collection,  including:  (1)  Whether  the 
proposed  collection  is  necessary  for  the 
FHWA's  performance;  (2)  the  accuracy 
of  the  estimated  burdens;  (3)  ways  for 
the  FHWA  to  enhance  the  quality, 
usefulness,  and  clarity  of  the  collected 
information;  and  (4)  ways  that  the 
burdens  could  be  minimized,  including 
the  use  of  electronic  technology, 
without  reducing  the  quality  of  the 
collected  information. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Kenneth  Epstein,  202-366-2157.  Safety 
Core  Business  Unit,  Federal  Highway 
Administration,  Department  of 
Transportation,  400  7th  Street.  SW.. 
Washington.  DC  20590-0001.  Office 


hours  are  from  7:30  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

SUPPLEMENTARY  INFORMATKM: 

OMB  Control  Number:  2125-0025 
(Expiration  Date:  March  31.  2001) 

Title:  Highway  Safety  Improvement 
Programs. 

Abstract:  Under  sections  130(g)  and 
152(g)  of  Title  23.  United  States  Code, 
each  State  is  required  to  report  annually 
to  the  Secretary  of  Transportation  on  the 
progress  being  made  in  implementing 
the  Highway  Safety  Improvement 
Programs  ( Highway-Rail  Grade 
Crossings  and  Hazard  Elimination)  and 
on  the  effectiveness  of  these  programs. 
This  information  provides  FHWA  with 
a  means  for  monitoring  the  effectiveness 
of  these  programs.  It  may  also  be  used 
by  the  Congress  for  determining  funding 
levels  for  the  Highway  Safety 
Improvement  Programs  and  for 
modifying  these  programs.  States  are 
also  required  under  sections  130(d)  and 
152(a)  of  Title  23  to  conduct  and 
systematically  maintain  surveys  to 
determine  highway-rail  grade  crossings 
in  need  of  improvements  and  to  identify 
hazardous  highway  locations,  sections, 
and  elements.  These  surveys  are  the 
basis  for  establishing  priorities  for 
corrective  measures,  for  scheduling 
improvements,  and  for  evaluating  the 
effectiveness  of  improvements.  The 
States  collect  safety  information  by 
surveying  highway-rail  grade  crossings 
and  public  roads  for  potential  safety 
hazards.  In  addition,  motor  vehicle 
crash  data,  traffic  volume  data,  and 
other  highway  inventory  data  are  used 
by  the  States  to  identify  hazards  and 
determine  which  hazards  would  be  the 
most  cost-effective  to  improve. 

Respondents:  52  State  Transportation 
Departments,  including  the  District  of 
Columbia  and  Puerto  Rico. 

Frequency:  Annually. 

Estimated  Total  Annual  Burden: 
10,400  hours.  It  is  estimated  that  each 
State,  the  District  of  Columbia  and 
Puerto  Rico  spends  200  hours  to  provide 
this  information  to  the  FHWA. 

Authority:  The  Paperwork  Reduction  Act 
of  1995;  44  U.S.C.  Chapter  35,  as  amended; 
and  49  CFR  1.48. 

Issued  on:  January  19.  2001. 

James  R.  Kabel, 

Chief,  Management  Programs  and  Analysis 
Division. 

(FR  Doc.  01-2200  Filed  1-24-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Agency  information  Collection 
Activities:  Submission  for  OMB  Review 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice. 


SUMMARY:  The  FHWA  has  forwarded  the 
information  collection  request  described 
in  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  comment.  We  published  a 
Federal  Register  Notice  with  a  60-day 
public  comment  period  on  this 
information  collection  on  November  6, 
2000  (65  FR  66578).  We  are  required  to 
publish  this  notice  in  the  Federal 
Register  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Please  submit  comments  by 
February  26,  2001. 

ADDRESSES:  You  may  send  comments  to 
the  Office  of  Information  and  Regulatory 
A^irs,  Office  of  Management  and 
Budget,  725  17th  Street.  NW.. 
Washington.  DC  20503.  Attention:  DOT 
Desk  Officer.  You  are  asked  to  comment 
on  any  aspect  of  this  information 
collection,  including:  (1)  Whether  the 
proposed  collection  is  necessary  for  the 
FHWA's  performance;  (2)  the  accuracy 
of  the  estimated  burdens;  (3)  ways  for 
the  FHWA  to  enhance  the  quality, 
usefulness,  and  clarify  of  the  collected 
information;  and  (4)  ways  that  the 
burdens  could  be  minimized,  including 
the  use  of  electronic  technology, 
without  reducing  the  quality  of  the 
collected  information. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Claretta  Duren,  (202)  366-4636, 
Infrastructure  Core  Business  Unit, 
Federal  Highway  Administration,  400 
7th  Street,  SW.,  Washington,  DC  20590- 
0001.  Office  hours  are  from  7:30  a.m.  to 
4:00  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  2125-0010 
Expiration  Date:  March  31,  2001). 

Title:  Bid  Price  Data. 

Abstract:  Infonnation  collected  on 
Form  FHWA-45,  Bid  Price  Data,  is 
needed  for  the  FHWA  to  monitor 
changes  in  purchasing  power  of  the 
Federal-aid  construction  dollar.  FHWA 
follows  these  trends  so  that  changes  in 
highway  construction  prices  can  be 
measured  and  funding  level 
recommendations  to  Congress  can  be 
justified.  The  Federal  share  of  the  cost 
of  certain  projects  constructed  by  the 
States  in  advance  of  regular 
apportionments  is  adjusted  based  on  the 
bid  price  index  (Title  23  United  States 


Code  115).  Form  FHWA-45  is  prepared 
for  Federal-aid  highway  construction 
contracts  greater  than  $0.5  million  in 
the  50  States  plus  Washington,  DC.  and 
Puerto  Rico.  Data  is  reported  on  six 
major  items  of  highway  construction, 
together  with  the  total  materials  and 
labor  costs  of  the  project,  taken  from  the 
bid  tabulation  of  construction  items 
submitted  by  the  lowest  or  winning 
bidder  to  the  State  Transportation 
Department.  The  State  Transportation 
Departments  furnish  copies  of  the  bid 
tabulation  to  the  FHWA  that  uses  the 
data  to  produce  the  national  FHWA  bid 
price  index  and  related  statistics. 

Respondents:  52  State  Transportation 
Departments,  including  the  District  of 
Colimibia  and  Puerto  Rico. 

Frequency:  The  data  is  collected  by 
the  States  and  submitted  to  FHWA  one 
time,  within  two  weeks  after  the  project 
has  been  awarded. 

Estimated  Total  Annual  Burden:  975 
hours.  There  are  approximately  1,300 
annual  projects  that  reqiiire  about  37  of 
the  State  DOTs  to  complete  the  form.  It 
takes  an  average  of  45  minutes  for  each 
form. 

Authority:  The  Paperwork  Reduction  Act 
of  1995;  44  U.S.C.  Chapter  35,  as  amended; 
and  49  CFR  1.48. 

Issued  on:  January  19,  2001. 
James  R.  Kabel, 

Chief,  Management  Programs  and  Analysis 
Division. 
[FR  Doc.  01-2201  Filed  1-24-01;  8:45  am) 

BILUNG  CODE  4910-22-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-2000-^699] 

Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  2001 
Harley  Davidson  FX,  FL,  and  XL 
Motorcycles  Are  Eligible  for 
Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  2001 
Harley  Davidson  FX,  FL,  and  XL 
motorcycles  are  eligible  for  importation. 

SUMMARY:  This  document  annoimces 
receipt  by  the  National  Highway  Traffic 
Safety  Administration  (NHTSA)  of  a 
petition  for  a  decision  that  2001  Harley 
Davidson  FX,  FL,  and  XL  motorcycles 
that  were  not  originally  manufectured  to 
comply  with  all  applicable  Federal 
motor  vehicle  safety  standards  are 
eligible  for  importation  into  the  United 


States  because  (1)  they  are  substantially 
similar  to  vehicles  that  were  originally 
manufactured  for  sale  in  the  United 
States  and  that  were  certified  by  their 
manufacturer  as  complying  with  the 
safety  standards,  and  (2)  they  are 
capable  of  being  readily  altered  to    ' 
conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  February  26,  2001. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket 
Management,  Room  PL-401,  400 
Seventh  St.,  S.W,  Washington,  DC 
20590.  [Docket  hours  are  from  9  am  to 
5  pm] 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
5306). 

SUPPLEMENTARY  INFORMATION: 
Background 

Under  49  U.S.C.  30141(a)(1)(A).  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  imder  49  U.S.C.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

Milwaukee  Motorcycle  Imports,  Inc. 
of  Milwaukee,  Wisconsin  ("MMI") 
(Registered  Importer  99-192)  has 
petitioned  NHTSA  to  decide  whether 
non-U. S.  certified  2001  Harley  Davidson 
FX,  FL,  and  XL  motorcycles  are  eligible 
for  importation  into  the  United  States. 
The  vehicles  which  MMI  believes  are 
substantially  similar  are  2001  Harley 
Davidson  FX.  FL,  and  XL  motorcycles 
that  were  manufactured  for  sale  in  the 
United  States  and  certified  by  their 
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manufacturer  as  conforming  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

The  petitioner  claims  that  it  carefully 
compared  non-U.S.  certified  2001 
Harley  Davidson  FX,  PL.  and  XL 
motorcycles  to  their  U.S.  certified 
coimterparts,  and  found  the  vehicles  to 
be  substantially  similar  with  respect  to 
compliance  with  most  Federal  motor 
vehicle  safety  standards. 

MMI  submitted  information  with  its 
petition  intended  to  demonstrate  that 
non-U.S.  certified  2001  Harley  Davidson 
FX,  FL,  and  XL  motorcycles,  as 
originally  manufactiued,  conform  to 
many  Federal  motor  vehicle  safety 
standards  in  the  same  manner  as  their 
U.S.  certified  counterparts,  or  are 
capable  of  being  readily  altered  to 
conform  to  those  standards. 

Specifically,  the  petitioner  claims  that 
non-U.S.  certified  2001  Harley  Davidson 
FX,  FL,  and  XL  motorcycles  are 
identical  to  their  U.S.  certified 
coimterparts  with  respect  to  compliance 
with  Standard  Nos.  106  Brake  Hoses, 
111  Rearview  h/brrors,  116  Brake  Fluid, 
119  New  Pneumatic  Tires  for  Vehicles 
other  than  Passenger  Cars,  and  122 
Motorcycle  Brake  Systems. 

The  petitioner  also  states  that  vehicle 
identification  number  plates  that  meet 
the  requirements  of  49  CFR  part  565  are 
already  affixed  to  non-U.S.  certified 
2001  Harley  Davidson,  FX,  FL,  and  XL 
motorcycles. 

Petitioner  additionally  contends  that 
the  vehicles  are  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated  below: 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
installation  of  U.S.  model  headlamp 
assembUes  which  incorporate 
headlamps  that  are  certified  to  meet  the 
standard;  (b)  replacement  of  all  stop 
lamp  and  directional  signal  bulbs  with 
bulbs  that  are  certified  to  meet  the 
standard;  (c)  replacement  of  all  lenses 
with  lenses  that  are  citified  to  meet  the 
standard. 

Standard  No.  120  Tire  Selection  and 
Rims  for  Vehicles  other  than  Passenger 
Cars:  Installation  of  a  tire  information 
label. 

Standard  No.  123  Motorcycle  Controls 
and  Displays:  installation  of  a  U.S. 
model  speedometer  calibrated  in  miles 
per  hour  and  a  U.S.  model  odometer 
that  measiu«s  distance  traveled  in 
miles. 

The  petitioner  states  that  when  the 
vehicle  has  been  brought  into 
conformity  with  all  applicable  Federal 
motor  vehicle  safety  standards,  a 
certification  label  that  meets  the 
requirements  of  49  CFR  Part  567  will  be 


affixed  to  the  fix>nt  of  the  motorcycle 
fi^me. 

Comments  should  refer  to  the  docket 
number  and  be  submitted  to:  Docket 
Management,  Room  PLr-401,  400 
Seventh  Street.  SW.,  Washington,  DC 
20590.  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  conunents  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  avmlable  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  fined  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  January  18.  2001. 
Marilynne  Jacobs. 

Director,  Office  of  Vehicle  Safety  Compliance. 
[PR  Doc.  01-2186  Filed  1-24-01;  8:45  am] 

MLLMG  CODE  4«10-S»-M 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Ex  Parte  No.  290  (Sub  No.  4)] 

Railroad  Cost  Recovery  Procedures 
Productivity  Adjustment 

AGENCY:  Surface  Transportation  Board. 
ACDON:  Proposed  adoption  of  a  railroad 
cost  recovery  procedures  productivity 
adjustment. 

summary:  The  Surface  Transportation 
Board  proposes  to  adopt  1.028  (2.8%)  as 
the  measure  of  average  change  in 
railroad  productivity  for  the  1995-1999 
(5-year)  period.  The  current  value  of 
3.5%  was  developed  for  the  1994  to 
1998  period. 

DATES:  Comments  are  due  by  February 
9.  2001. 

Effective  Date:  The  proposed 
productivity  adjustment  is  effective  30 
days  after  the  date  of  service. 
ADDRESSES:  Send  comments  (an  original 
and  10  copies)  referring  to  STB  Ex  Parte 
No.  290  (Sub-No.  4)  to:  Office  of  the 
Secretary,  Case  Control  Branch,  1925  K 
Street,  NW,  Washington,  DC  20423- 
0001.  Parties  should  submit  all  pleading 
and  attachments  on  a  3.5-inch  chskette 
in  WordPerfect  6.0  or  6.1  compatible 
format. 

FOR  FURTHER  INFORMATION  CONTACT:  H. 
Jeff  Warren,  (202)  565-1533.  Federal 
Information  Relay  Service  (FIRS)  for  the 
hearing  impaired:  1-800-877-8339. 


SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Board's  decision,  which  is  available 
on  oMi  web  site  www.stb.dot.gov.  The 
decision  may  also  be  purchased  by 
writing,  calling,  or  visiting  in  person: 
DAe  TO  DA  OFFICE  SOLUTIONS, 
Room  405, 1925  K  Street,  NW, 
Washington,  DC  20423-0001,  telephone 
(202)  466-5530.  [Assistance  for  the 
hearing  impaired  is  available  through 
FIRS: 1-800-877-83391 

This  action  will  not  significantiy 
affect  either  the  quality  of  the  human 
environment  or  energy  conservation. 

Pursuant  to  5  U.S.C.  605(b),  we 
conclude  that  our  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act. 

Decided:  January  19,  2001. 

By  the  Board,  Chairman  Morgan,  Vice 
Chairman  Clybum,  and  Commissioner 
Burkes. 

Vernon  A.  Williams. 

Secretory. 

[PR  Doc.  01-2311  Filed  1-24-01;  8:45  am] 

BNJJNG  COOE  491S-00-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request 

January  11,  2001. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement{s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  Usted.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

DATES:  Written  comments  should  be 
received  on  or  before  February  26,  2001 
to  be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1534. 

Regulation  Project  Number:  REG- 
252936-96  Final. 

Type  of  Review:  Extension. 

Title:  Rewards  for  Information 
Relating  to  Violations  of  Internal 
Revenue  Laws. 

Description:  The  regulations  relate  to 
rewards  for  information  that  results  in 
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the  detection  and  punishment  of 
violations  of  Internal  Revenue  Laws. 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit. 
Not-for-profit  institutions. 

Estimated  Number  of  Respondents: 
10,000. 

Estimated  Burden  Hours  Per 
Respondent:  3  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
30,000  hoxirs. 

OMB  Number:  1545-1703. 

Fonn  Number:  IRS  Forms  12813. 
2814, 12815  and  12816. 
I  Type  of  Review:  Extension. 
'  Title:  Return  Post  Card  for  the 
Commimity  Based  Outlet  Participants. 

Description:  These  post  card  forms  are 
to  be  used  by  the  community  based 
outiet  participants  (i.e.,  grocery  stores, 
credit  imions,  copy  centers,  and 
corporations)  to  order  tax  products.  The 
post  card  will  be  returned  to  the 
Western  Area  Distribution  Center  for 
processing  and  order  fulfillment. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
18,000. 

Estimated  Burden  Hours  Per 
Respondent: 


Fomi 

Response  time 

Fomn  12813  ... 
Fomi  12814  ... 
Fomi  12815  ... 
Fomi  12816  ... 

5  minutes 
5  minutes 
5  minutes 
5  minutes 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  hours. 

Clearance  Officer:  Garrick  Shear, 
Internal  Revenue  Service,  Room  5244, 
1111  Constitution  Avenue,  NW. 
Washington,  DC  20224. 

OMB  Reviewer:  Alexamder  T.  Hunt. 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  Holland, 

Depaitnxental  Reports,  Management  Officer. 
[PR  Doc.  01-2224  Filed  1-24-01;  8:45  am] 

BILUN0C0CI6  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Sulxnission  for  OMB  Review; 
Comment  Request 

January  18,  2001. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  imder  the 
^•aperwork  Reduction  Act  of  1995, 


Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue.  NW..  Washington.  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  February  26,  2001 
to  be  assiu«d  of  consideration. 

Internal  Revenue  Serrice  (IRS) 

OMB  Number:  1545-0159. 

Form  Number:  IRS  Form  3520. 

Type  of  Review:  Extension. 

Title:  Annual  Return  To  Report 
Transactions  With  Foreign  Trusts  and 
Receipt  of  Certain  Foreign  Gifts. 

Description:  Form  3520  is  filed  by 
U.S.  persons  who  create  a  foreign  trust, 
transfer  property  to  a  foreign  trust, 
receive  distribution  from  a  foreign  trust, 
or  receive  a  large  gift  from  a  foreign 
source.  IRS  uses  the  form  to  identity  the 
U.S.  persons  who  may  have  transactions 
that  may  trigger  a  taxable  event  in  the 

futlUB. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  <;^'' 

Recordkeeping — 42  hr.,  34  min. 
Learning  about  the  law  or  the  fonn-4 

hr.,  38  min. 
Preparing  the  form-6  hr..  28  min. 
Sending  the  form  to  the  IRS-16  min. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  2,000. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  107,880  hours. 

OMB  Number:  1545-0732. 

Regulation  Project  Number:  LR-236- 
81  Final  (TD  8251). 

Type  of  Review:  Extension. 

Title:  Credit  for  Increasing  Research 
Activity. 

Description:  This  information  is 
necessary  to  comply  with  requirements 
of  Code  section  41  (section  44F  before 
change  by  TRA  1984  and  section  30 
before  change  by  TRA  1986)  which 
describes  the  situations  in  which  a 
taxpayer  is  entiUed  to  an  income  tax 
credit  for  increases  in  research  activity. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
250. 

Estimated  Burden  Hours  Per 
Respondent:  15  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  63 
hoius. 

OMB  Number:  1545-0889. 


Form  Number:  IRS  Forms  8275  and 
8275-R. 

Type  of  Review:  Extension. 

Tibe:  Disclosure  Statement  (8275); 
and  Regulation  Disclosure  Statement 
(8275-R). 

Description:  Internal  Revenue  Code 
(IRC)  section  6662  imposes  accuracy 
related  penalties  for  substantial 
imderstatement  of  tax  liability  or 
negligence  or  disregard  of  niles  and 
regulations.  Sections.  Section  6694 
imposes  similar  penalties  on  return 
preparers.  Regulations  sections  1.662- 
4(e)  and  (il  provide  for  reduction  of 
these  penalties  if  adequate  disclosure  of 
the  tax  treatment  is  made  on  Form  8275 
or,  if  the  position  is  contrary  to  a 
regulation  on  Form  8275-R. 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit. 
Not-for-profit  institutions.  Farms. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  595,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping — 3  hr.,  35  min. 
Learning  about  the  law  or  the  form — 1 

hr.,  0  min. 
Preparing  and  sending  the  form  to  the 

IRS— 1  hr.,  6  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  5,575,000  hours. 

OMB  Number:  1545-1224. 

Regulation  Project  Number:  INTL- 
112-88  Final. 

Type  o/fieWew;  Extension. 

rj(7e;  Allocation  and  Apportiomnent 
of  Deduction  for  State  Income  Taxes. 

Description:  This  regulation  provides 
guidance  on  when  and  how  the 
deduction  for  state  income  taxes  is  to  be 
allocated  and  apportioned  between 
gross  income  from  sovuxes  within  and 
without  the  United  States  in  order  to 
determine  the  amount  of  taxable  income 
fitim  those  soiut:es.  The  reporting 
requirements  in  the  regulation  affect 
those  taxpayers  claiming  foreign  tax 
credits  who  elect  to  use  an  alternative 
method  bom  that  described  in  the 
regulation  to  allocate  and  apportion 
deductions  for  state  income  taxes. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
1,000. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
1,000  hours. 

OMB  Number:  1545-1587. 
Form  Number:  None. 
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Type  of  Review:  Extension. 

Title:  2001  Electronic  Tax 
Administration  Attitudinal  Tracking 
Study. 

Description:  The  survey  is  being 
conducted  to  measure  changes  to 
baseline  measures  of  public  knowledge 
and  acceptance  of  Electronic  Tax 
Administration  programs  and  to  provide 
the  IRS  with  quantitative  data  and 
analysis  to  assist  with  making  policy 
decisions  on  who  to  expand  Uie 
programs. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
1,100. 

Estimated  Burden  Hours  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  Annually. 


Estimated  Total  Reporting  Burden: 
275  hours. 

OhfB  Number:  1545-1590. 

Regulation  Project  Number:  REG- 
251698-96  Final. 

Type  of  Review:  Extension. 

Title:  Subchapter  S  Subsidiaries. 

Description:  The  IRS  will  use  the 
information  provided  by  taxpayers  to 
determine  whether  a  corporation  should 
be  treated  as  an  S  corporation,  a  C 
corporation,  or  an  entity  that  is 
disregarded  for  federal  tax  piuposes. 
The  collection  of  information  covered  in 
the  regulation  is  necessary  for  a 
taxpayer  to  obtain,  retain,  or  terminate 
S  corporation  treatment. 

Respondents:  Business  or  other  for- 
profit,  Individuals  or  households. 
Farms. 


Estimated  Number  of  Respondents/ 
Recordkeepers:  10,660. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeepers:  57  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  10,110  hours. 

Clearance  Officer:  Garrick  Shear, 
Internal  Revenue  Service,  Room  5244, 
1111  Constitution  Avenue,  NW, 
Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  Holland, 

Departmental  Reports,  Management  Officer. 
[FR  Doc.  01-2225  Filed  1-24-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Tranatt  Adminiatratlon 

Announcement  of  Competitively 
Selected  Fiacal  Year  2001  Projects  for 
ttie  Job  Access  and  Reverse  Commute 
Competitive  Grant  Program 

agency:  Federal  Transit  Administration, 

DOT. 

ACTION:  Notice. 

SUMMARY:  The  U.S.  Department  of 
Transportation  (DOT),  Federal  Transit 
Administration  (FTA),  announces  the 
selection  of  competitively  submitted 
proposals  for  Fiscal  Year  (FY)  2001 
funding  under  the  Job  Access  and 
Reverse  Commute  Grants  program 
funding,  authorized  under  section  3037 
of  the  Transportation  Equity  Act  fgr  the 
21st  Century  (TEA-21)  Pub.  L.  105-178. 
The  Notice  also  provides  information  on 
how  to  proceed  with  the  submission  of 
a  final  application.  Projects  were 
competitively  selected  from  projects 
submitted  to  FTA  in  (FY)  2000.  Fimding 
limitations  in  (FY)  2000  prevented  FTA 
from  funding  or  fully  funding  a  number 
of  qualified  projects  in  that  fiscal  year. 
This  annoimcement  is  available  on 
the  DOT'S  FTA  website  at  [http:// 
www.fta.dot.gov/wtw/]. 
DATES:  All  applications  for  selected 
projects  must  be  completed  and  filed 
with  the  appropriate  FTA  Regional 
Offices  by  April  1,  2001.  If  there  are 
extenuating  circumstances  that  prevent 
filing  an  electronic  application  by  that 
time,  please  contact  the  appropriate 
FTA  regional  administrator  for  a  filing 
extension.  Failure  to  file  may  mean  that 
funding  selection  decisions  may  be 
rescinded.  FTA  regional  offices  will 
provide  guidance  on  how  to  file 
electronic  applications. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
appropriate  FTA  Regional 


Administrator  for  application-specific 
information  and  issues  (Appendix  A). 
For  general  program  information,  refer 
to  the  Job  Access  and  Reverse  Commute 
Competitive  Grants  Notice,  65  Fed.  Reg. 
13210  et  seq..  March  10,  2000.  A  TDD 
is  available  at  1-800-877-8339  (TDD/ 
FIRS).  The  notice  can  also  be  accessed 
through  FTA's  web  site, 
[  www.fta.dot.gov/wtw}. 

Background 

In  (FY)  2001,  the  Congress  provided 
$99,780,000  for  the  Job  Access  and 
Reverse  Conunute  Grants  program. 
Congress  designated  $75,240,000  of  this 
funding  for  projects  in  specified  states, 
localities  and,  in  some  cases,  to  specific 
organizations.  These  designations  are 
listed  in  Appendix  B. 

FTA  has  decided  that  the  remaining 
(FY)  2001  selections  would  be  chosen 
bom  meritorious  proposals  submitted  in 
(FY)  2000  that  were  only  partially 
funded  or  not  funded  because  of 
funding  limitations  in  (FY)  2000.  The 
(FY)  2000  selections  were  announced  in 
the  Federal  Register  on  October  16, 
2000  and  may  be  foimd  on  the  FTA 

website,  lhttp://www.fta.dot.gov/wtwA- 
FTA  has  made  this  decision  because 
project  proposals  submitted  in  (FY) 
2000  far  exceeded  FTA's  funding 
resources  available  for  major  urbanized 
areas  with  populations  greater  than 
200,000  and  for  small  urban  and  rural 
areas  with  populations  of  less  than 
50,000.  Additionally,  FTA  wishes  to 
continue  timely  support  of  meritorious 
projects  previously  funded  by  FTA. 
Selecting  proposals  at  this  time  rather 
than  issuing  a  new  (FY)  2001 
solicitation  will  significantly  speed 
project  implementation.  To  afford  a  full 
opportiuiity  to  all  interested  parties  to 
participate  in  the  Job  Access  and 
Reverse  Commute  Grants  program,  FTA 
intends  to  issue  a  new  solicitation  for 


(FY)  2002  funding  in  the  near  future. 
This  will  permit  FTA  to  announce 
proposal  selections  at  the  beginning  of 
(FY)  2002  rather  than  at  the  end  of  the 
year  as  has  occiured  in  the  past.  We 
believe  this  will  improve  program 
timing  and  make  program 
announcements  more  predictable  in  the 
future. 

SUPPLEMENTARY  INFORMATION:  The  Job 
Access  and  Reverse  Commute  Grants 
program  is  intended  to  establish  an  area- 
wide  regional  planning  approach  to  job 
access  challenges.  This  is  accomplished 
through  a  coordinated  transportation/ 
hiunan  services  planning  activity 
developed  as  part  of  or  in  conjunction 
with  the  established  transportation 
planning  process  conducted  by  MF*OS 
in  metropolitan  areas  and  under  state 
guidance  in  rural  and  small  urban  areas. 
Projects  derived  from  this  process 
support  the  implementation  of  a  variety 
of  transportation  services  Aat  may  be 
needed  to  connect  welfare  recipients  to 
jobs  and  related  employment  activities. 
All  projects  funded  imder  the  Job 
Access  and  Reverse  Commute  Grants 
program  must  be  derived  from  this  area- 
wide  planning  process. 

The  Job  Access  and  Reverse  Commute 
Grants  program  has  two  major  goals:  to 
provide  transportation  services  in 
urban,  suburban  and  rural  areas  to  assist 
welfare  recipients  and  low  income 
individuals  in  gaining  access  to 
emplojrment  opportunities;  and  to 
increase  collaboration  among 
transportation  providers,  human  service 
agencies,  employers,  metropolitan 
planning  organizations  (MPOs),  states, 
and  affected  communities  and 
individuals. 

The  following  table  lists  the 
successful  competitive  appUcants  for 
fiscal  year  2001,  by  state: 


Fiscal  Year  2001  Competitive  Projects 


state 


Alabama  ... 
Caiifomia  .. 
California  .. 
Caiifomia  ... 
California  .. 
Caiifomia  ... 
Caiifomia  ... 
Caiifomia  ... 
Caiifomia  ... 
Colorado  .... 
Colorado  .... 
Cormeclicut 

Conrwcticut 

Connecticut 


Locality 


Montgomery 

Oakland 

Ha4)a 

Sacramento  

Sacramento  

San  Diego 

San  Francisco  Metro  Area  .... 

Ukiah  

Woodland  

Breckenridge  

Denver 

New  Britain,  Bristol,  Plainville 

Brklgeport 

Bridgeport,  New  Haven 


AppiKant 
(Sub-applk»nt) 

City  of  Montgomery  

AC  Transit _ 

Napa  County  Transportation  Planning  Agertcy 

CALTRANS  

Sacramento  County  PuWte  Works  Agency 

San  Diego  Association  of  Govemments 

Metropolitan  Transportation  Commission 

Mendodno  Transit  AutfKKity 

YOLOBUS  "Z 

Summit  County  (Summit  Stage) 

Regional  Transportation  District 

Connectrcut  Department  of  Transportation  (Nortti  Central 
Region). 

Connectrcut  Department  of  Transportatk)n  (Southwest  Re- 
gion). 

Connectk:ut  Department  of  Transportatkxi  (South  Central 
Regton). 


FTA  Funds 


$250,000 
130,108 

62,500 
500.000 

96,395 
800,000 
316,500 

79,368 
137,440 

75,000 
100,000 
857,786 

309.623 

473.000 
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Fiscal  Year  2001  Ck)MPETiTivE  Projects— Continued 


State 


Locality 


Applk^nt 
(Sut>-appticant) 


FTA  Funds 


ConnectKut 

Maware  ... 
Delaware  ... 
Florida 


Ftorida  .. 
Georgia 
IHinois  ... 
Ilinois  ... 


Illinois 

Illinois 

IHinois 

IHinois 

Indiana 

Kentucky 

Massachusetts 
Massachusetts 

Mk^tiigan  

Mnhigan  


MKhigan  . 

Mk^htgan  . 

MKtiigan  . 

Mnfiigan  . 
Michigan  . 
Mk:higan  . 

Mnhigan  . 
Mulligan  . 
N6t>raska 

ftew  Yortc 
NewYortc 
NewYortt 
N6wYori( 
NewYortc 

New  Yortt 


North  Dakota 

Ohk) 

Ohk) 

Ohk) 


Ohk) 


Ohk)  .... 
Oregon 

Oregon 

Oregon 


Pennsylvania 
Tennessee  .... 
Tennessee  .... 

Texas  

Texas  

Texas 

Texas  

Texas  


Groton,  Mystk:,  Montville, 
New  London,  NorwKh, 
Pawcatuck,  Foxwoods. 

Sussex  County  

Wilmington  Metro  Area 

Clearwater— Tampa  Metro 
Area. 

Jacksonville  

Atlanta  

Chester : 

Chnago  

Chk^ago  

Chk:ago  Metro  Area 

Kamak  

Rock  Island 

South  Bend 

Louisville 

Boston 

HaverhiH 

Barry 

Benzie  County — Leelanau 

Berrien,  Cass,  Van  Buren  

Chartevoix,  Emmet 

Detroit 

Eaton  ;. 

Ionia  County  

Lake  Mason,  Oceana  Coun- 
ties. 

Lansing  

Midland 

Buffak)  County 

New  Yoric  City  

New  Yori<  City  

New  Yoric  City  

New  Yorit  City  

New  Yort(  City  Metro— West- 
chester. 

New  Yori<  City  Metro— West- 
chester. 

Fort  Yates 

Akron  

Lorain 

Muskingum  

Pike  County 

Youngstown 

Baker  City 

LaGrande 

Redmond 

Indiana 

Krwxville  

Memphis 

Austin,  Cotorado  Counties  .... 

DaHas-Fort  Worth  

El  Paso 

Fort  Worth  

Guadalupe,  Comal  Counties 

Hunt,  RockweU,  DaHas  Cour>- 
ties. 


Connectk^  Department  of  Transportation  (Eastern  Regk>n) 


Delaware  Department  of  Transportatton 

Delaware  Department  of  Transportation  

Pinellas  County  MPO  (Pinellas  Suncoast  Transit  Authority, 
Pasco  County). 

Jacksonville  Transportation  Auttiority 

Georgia  Department  of  Transportatton  (Hail  County:  rural) .. 

Interagency  Transportatk>n  Consortium  

Chk:ago  Area  Transportatk)n  Study  (Chicago  Transit  Au- 
thority). 

Cfiwago  Area  Transportation  Study  (Metra)  

Chrcago  Area  Transportation  Study  (PACE)  ..„...- 

Massac  County  (Shawnee  Development  Council) 

Rock  Island  County  Metropolitan  Mass  Transit  

South  Bend  Publk:  Trans(X)rtatk)n  Group _ 

Transit  Authority  of  River  City  

Massachusetts  Bay  Transportatk>n  Authority 

Merrimack  Valley  Regkjnal  Transit  Auttrorlty 

Michigan  Department  of  Transportation  (Barry  County)  

Michigan  Department  of  Transportatk)n  (Benzie  Coiinty — 
Leelanau). 

Mnhigan  Department  of  Transportatk>n  (Berrien — Cass — 
Van  Buren). 

MtoNgan  Department  of  Transportatk>n  (Chartevoix— 
Emmet). 

Soutfieastem  Mnhigan  Council  of  Govemments  (City  of 
Detroit  Department  of  Transportation). 

Mk:higan  [Department  of  Transportation  (Eaton  County)  

Mk:higan  DOT  (Ionia  County) 

Mk:higan  Department  of  Transportatkjn  (Lake — Mason — 
Oceana  Counties). 

Capital  Area  Transportatk)n  Authority 

Mk:higan  Departnr)ent  of  Transportatk>n  (Midland  County)  ... 

NebrEiska  Department  of  Roads  (Buffak)  County  Commu- 
nity). 

MT A/Human  Resource  Administratk>n  

Non-Profit  Assistance  Corp 

Phipps  Community  Devek)pnr>ent  Corp 

Prefect  Renewal  

Westchester  County 

Westct)ester  County  Department  of  Transportatkxi  (West- 
chester Community  Opportunity  Program). 

Sitting  Bull  College  

Metro  Regkjnal  Transit  Authority 

Lorain  County  Transit 

Ohk)  Department  of  Transportatmn  (Muskingum  Transit  Au- 
ttwrity). 

Ohk)  Department  of  Transportatk)n  (Pike  County  Commu- 
nity Action  Committee). 

Westem  Reserve  Transit  Authority  

Oregon  Department  of  Transportatk)n  (Community  Conr>ec- 
tk)n  of  Baker  County). 

Oregon  Department  of  Transportatk)n  (Community  Connec- 
tk)n  of  Unk>n  County). 

Oregon  Department  of  Transportatkxi  (Central  Oregon 
Intergovernmental  Council). 

Indiana  County  Transit  Authority 

Knoxville-Knox  County  Community  Actk)n  Committee  

Memphis  Area  Transit  Auttiority 

Texas  Department  of  Transportatk>n  (Cok>rado  Valley)  

h4orth  Central  Texas  Council  of  Govemments 

City  of  El  Paso 

Fort  Worth  Transit  

Texas  Department  of  Trartspo(tatk>n  (Alanto  Area  Councfl 
of  Govemments). 

Texas  Department  of  Transportatnn  (The  Connedkm)  


127,714 


95,000 

432,500 

2,400,000 

930,000 

150.000 

93,868 

136^14 

92,934 
362,445 

53,600 
316,368 
245,919 
1.097.400 
601,900 
500.000 

44.000 

45.000 

150,000 

17.500 

200.000 

58.939 

81 ,570 

150,000 

26,000 

71,281 

131,925 

477,568 
929.040 
760.284 
400,577 
55,000 

175,320 

79,208 

33,378 

300,000 

142,582 

36.921 

50,000 
28,600 

16,500 

110,000 

51,580 
200,000 
275,000 
150,000 
1,500.000 
720,000 
240,000 
150,000 

200.000 
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Fiscal  Year  2001  Competitive  Projects— Continued 


state 

Locality 

Applicant 
(Sub-applicant) 

FTA  Funds 

Texas  

Virginia 

Robstown.  Petronila, 
Banquete,  Oriscoll. 

Richmond  

Seattle  

Texas  Department  of  Transportation  (Institute  for  Urtwrn 

Development). 
Greater  Richmond  Transit  Company 

60,000 
1,000  000 

Washirigton 

Puget  Sound  Regional  Council  

2  780  000 

Pre-Award  Authority 

FTA  is  providing  pre-award  spending 
authority  for  this  program  which 
permits  successful  applicants  to  incur 
costs  on  eligible  projects  without 
prejudice  to  possible  Federal 
participation  in  the  cost  of  the  project  or 
projects.  However,  in  exercising  pre- 
award  authority,  successful  applicants 
must  comply  with  all  Federal 
requirements.  Failiue  to  do  so  wUl 
render  a  project  ineligible  for  FTA 
financial  assistance.  Successful 
applicants  must  consult  the  appropriate 
regional  office  regarding  the  eligibility 
of  the  project  for  future  FTA  funds  or 
the  applicability  of  the  conditions  and 
Federal  requirements.  Pre-award 
spending  authority  is  provided  to 
projects  selected  and  annoimced  by  this 
notice  effective  October  23.  2000. 
Congressionally  designated  projects  are 
likewise  granted  pre-award  authority 
effective  October  23,  2000.  The 
Department  of  Transportation  (DOT) 
and  Related  Agencies  Appropriations 
Act  for  Fiscal  Year  2001  (FY  2001  DOT 
Appropriations  Act)  (Pub.  L.  106-346) 
was  signed  into  law  by  President 
Clinton  on  October  23,  2000. 

Certificatioiis  and  Assurances 
Requirements 

hi  accordance  with  49  U.S.C.  5323(n), 
certifications  and  assiirances  have  been 
compiled  for  the  various  FTA  programs. 
Before  FTA  may  award  a  Federal  grant, 
each  successful  applicant  must  provide 
to  FTA  all  certifications  and  assurances 
required  by  Federal  laws  and 
regulations  applicable  to  itself  and  its 
project.  A  state  providing  certifications 
and  assurances  on  behalf  of  its 
prospective  subrecipients  should  obtain 
sufficient  documentation  from  those 
subrecipients  needed  to  provide 
informed  certifications  and  assurances. 
A  successful  applicant  for  funds  under 
the  Job  Access  and  Reverse  Commute 
Grants  program  will  be  required  to 
comply  with  the  requirements  of  the 
FTA's  Annual  Certifications  and 
Assurances.  It  is  important  that  each 
successful  applicant  be  familiar  with  all 
certifications  and  assiu^nces  as  they  are 
a  prerequisite  for  receiving  FTA 
financial  assistance.  All  successful 
applicants  are  advised  to  read  the  entire 


text  of  those  Certifications  and 
Assurances  to  be  confident  of  their 
responsibilities  and  commitments. 

The  signature  page  accompanying  the 
Certifications  and  Assurances  contains 
the  ciurent  fiscal  year's  certifications 
and,  when  properly  attested  to  and 
submitted  to  FTA,  assures  FTA  that  the 
applicant  intends  to  comply  with  the  ■ 
requirements  for  the  specific  program 
involved.  FTA  will  not  award  any 
federal  assistance  until  the  successful 
applicant  provides  assurance  of 
compliance  by  selecting  Category  I  on 
the  signatiu-e  page  and  all  other 
categories  applicable  to  itself  and  its 
project. 

FTA's  (FY)  2001  Certifications  and 
Assurances  Notice  is  expected  to  be 
published  in  the  Federal  Register  on  or 
about  January  18,  2001.  They  are  also 
available  on  the  World  Wide  Web  at 
[http://www.fta.dot.gov/Iibrary/legal/ 
ca.htm].  Copies  may  also  be  obtained 
irom  FTA  regional  offices.  Applicants 
that  need  further  assistance  ^ould 
contact  the  appropriate  FTA  regional 
office  (see  Appendix  A)  for  further  _ 
information. 

U.S.  Department  of  Labor  Certification 

As  a  condition  of  release  of  Federal 
funds  for  this  program.  Federal  Transit 
law  requires  that  applicants  must 
comply  with  49  U.S.C.  5333(b), 
administered  under  the  Department  of 
Labor's  (DOL)  Mass  Transit  Employee 
Protection  Program.  These  employee 
protections  include  the  preservation  of 
rights,  privileges,  and  benefits  under 
existing  collective  bargaining 
agreements,  the  continuation  of 
collective  bargaining  rights,  the 
protection  of  individual  employees 
against  a  worsening  of  their  positions 
related  to  employment,  assurances  of 
employment  to  employees  of  acquired 
mass  transportation  systems,  priority  of 
reemployment,  and  paid  training  or 
retraining.  Generally,  DOL  processes  the 
employee  protection  certification 
required  imder  Section  5333(b)  in 
accordance  with  the  procedural 
guidelines  published  at  29  CFR  215.3. 
However,  for  the  Job  Access  and  Reverse 
Commute  Grants  program,  DOL  has 
proposed  to  apply  appropriate 
protections  witiiout  referral  for  Job 


Access  and  Reverse  Commute  Grant 
applications  serving  populations  luider 
200,000  and  to  utilize  the  guidelines  for 
Job  Access  and  Reverse  Commute  Grant 
applications  serving  populations  of 
200,000  or  more.  FTA  will  submit  the 
grant  application  to  DOL  for 
certification. 

Grant  funds  will  NOT  be  released 
without  DOL  certification.  Where  there 
are  questions  regarding  the  DOL 
certification  process  and/or  information 
needed  by  DOL  to  obtain  a  labor 
certification,  successful  applicants  must 
contact  the  appropriate  FTA  regional 
office  (See  Appendix  A).  Additionally, 
guidance  is  provided  on  the  World 
Wide  Web  at  [http://www.fta.dot.gov/ 
wtw/laborhtm]. 

Completed  Application 

All  successful  applicants  must  now 
proceed  to  complete  their  grant 
application  by  fully  documenting  all  the 
Job  Access  and  Reverse  Commute 
Grants  program  requirements  that  were 
not  fully  dociunented  when  the  original 
grant  proposal  was  submitted.  FTA 
regional  offices  will  advise  applicants 
by  letter  of  any  remaining  outstanding 
items,  as  well  as  stipulations  specific  to 
the  Job  Access  and  Reverse  Commute 
Grant  projects  that  need  to  be  addressed 
and/or  fully  dociunented  prior  to  grant 
approval. 

Successful  applicants  will  be  notified 
in  writing  by  the  FTA  regional  offices 
with  further  guidance. 

Issued  on:  January  16,  2001. 
Nuria  I.  Fernandez, 

Acting  Administrator. 

Appendix  A — FTA  Regional  Offices 
Region  I 

Maine,  New  Hampshire,  Vermont, 
Connecticut,  Rhode  Island,  and 
Massachusetts.  Richard  Doyle,  FTA 
Regional  Administrator,  Volpe  National 
Transportation  Systems  Center,  Kendall 
Square,  55  Broadway,  Suite  920, 
Cambridge,  MA  02142-1093,  (617)  494- 
2055 

Region  II 

New  York,  New  Jersey,  and  Virgin  Islands. 
Letitia  Thompson,  FTA  Regional 
Administrator,  One  Bowling  Green,  Room 
429,  New  York.  NY  10004-1415,  (212) 
668-2170 
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legion  ni                                                                     Regional  Administrator,  200  West  Adams            Regional  Administrator,  Columbine  Place, 

>ennsylvania.  Delaware,  Maryland,  Virginia,          f^f  •  S"'^«  ^410,  Chicago,  IL  60606-5232,         216  16th  Street,  Suite  650,  Denver.  CO 

West  Virginia,  and  DisUict  of  Columbia.               ^^^^'  3^3-2789                                                        80202-5120.  (303)  844-3242 

Susan  Schruth,  FTA  Regional                             Region  VI                                                                 Resion  IX 

Administrator,  1760  Market  Street,  Suite          Arkansas.  Louisiana,  Oklahoma.  Texas,  and        rTf      •     u        -  n           a-           x,       j 

500,  Philadelphia,  PA  19103-4124.  (215)             New  Mexico.  Robert  Patrick.  FTA  Regional      Ca;»fo"»«-  H«^«»'  Guam.  Anzona.  Nevada. 

656-7100                                                                  Administrator.  819  Taylor  Street,  Room               American  Samoa,  and  the  Northern 

l«ri__IV                                                                         8A36,  Ft.  Worth.  TX  76102,  (817)978-0550         Manana  Islands.  Leslie  Rogers.  FTA 
^^                                                                                                                                                                 Regional  Administrator,  201  Mission 

Centucky,  North  Carolina,  South  Carolina,           Region  VH                                                                    Street,  Suite  2210.  San  Francisco.  CA 

Georgia,  Florida,  Alabama,  Mississippi,            Missouri,  Iowa,  Kansas,  and  Nebraska.                     94105-1839  (415)  744-3133 

Tennessee,  and  Puerto  Rico.  Jerry  Franklin,         Mokhtee  Ahmad,  FTA  Regional 

FTA  Regional  Administrator,  61  Forsyth              Administrator,  901  Locust  Street,  Suite             Region  X 

Street,  S.W.,  Suite  17T50,  Atlanta,  GA                  404,  Kansas  City,  MO  64106,  (816)  329-           ,daho,  Oregon.  Washington,  and  Alaska. 

30303,  (404)  562-3500                                            3920                                                                          Helen  Soil,  FTA  Regional  Administrator, 

legianV                                                                Region  Vm                                                               Jackson  Federal  Building,  915  Second 

k4innesota,  Wisconsin,  Michigan,  Illinois,           Colorado,  Utah.  Wyoming,  Montana,  North             Avenue,  Suite  3142,  Seattle.  WA  98174- 

Indiana,  and  Ohio.  Joel  Ettinger,  FTA                   Dakota,  South  Dakota.  Lee  Waddleton,  FTA         1002,  (206)  220-7954 

APPENDIX  B— (FY)  2001  Projects  Designated  by  Congress 

state 

FY  2001  funds 
alkx»ted 

Location/description 

Nabama 

$249,450 

Mobile,  Alabama. 

Mabama 

1,995,600 

Troy  State  University,  Alabama — Rosa  Partes  Center. 

Mabama 

1,496,700 

State  of  Alabama. 

Alabama 

848.130 

Easter  Seals  West  Alabama  woric  transition  programs. 

Alaska  

59,868 

Mantanuska-Susitna  borough,  M.A.S.C.O.T,  Alaska. 

Alaska 

399,120 

Sitka,  Alaska  transit  expansion  program. 

Alaska  

498,900 

Central  Kenai  Peninsula  public  transportation. 

Arizona  

997,800 

Tucson,  Arizona. 

Arkansas  

3,991,200 

State  of  Aricansas. 

Califomia 

498,900 

Alameda  and  Contra-Costa  counties,  Califomia. 

Califomia 

2.993.400 

Fresno,  Tulare,  Kings  and  Kem  Counties,  Califomia. 

Califomia 

3,492,300 

Los  Angeles,  Califomia. 

Califomia 

149,670 

Monterey,  Califomia. 

Califomia 

997,800 

Sacramento,  Califomia. 

Califomia 

274,395 

San  Francisco,  Califomia. 

Califomia 

498,900 

Santa  Clara  County,  Califomia. 

Cok>rado  

74.835 

Archuleta  County,  Colorado. 

District  of  Co- 

997,800 

District  of  Columbia. 

lumbia. 

Florida 

1,995,600 

Broward  County,  Ftorida. 

Florida 

598,680 

Hillsborough  County,  Florida. 

Georgia  

498,900 

Chatham,  Georgia. 

Illinois 

997,800 

Chicago,  Illinois. 

Illinois 

498,900 

DuPage  County,  Illinois. 

Illinois 

149,670 

Southern  Illinois  RIDES. 

Illinois 

997.800 

State  of  Illinois. 

Indiana  

997.800 

Indianapolis,  Indiana. 

Iowa  

1.596.480 

Des  Moines,  Dubuque,  Sioux  City,  Delaware  and  Jackson  Counties,  Iowa. 

Kansas  

997.800 

Kansas  City,  Kansas. 

Maine  

498.900 

State  of  Maine.                                                           ^^ 

Maine  

898.020 

Yori<  County,  Maine.                                                                                             ^ 

Maryland  

2.394.720 

State  of  Maryland. 

Massachusetts  .. 

399,120 

Athol/Orange  Community  Transportatran,  Massachusetts. 

Massachusetts  .. 

349.230 

Western  Massachusetts. 

Michigan  

249.450 

North  Oakland  County,  Michigan. 

Missouri 

748.350 

OATS  job  access  programs,  Missouri. 

Missouri 

149.670 

Meramec  Community  Transit  programs,  Missouri. 

Nevada  

997.800 

Washoe  County,  Nevada. 

New  Hampshire 

339.252 

State  of  New  Hampshire. 

New  Mexico  

249.450 

Doria  Ana  County,  New  Mexico. 

New  Mexico  

259.428 

Las  Cnjces,  New  Mexk». 

New  Mexico  

1,995,600 

State  of  New  Mexico. 

New  Voric  

249,450 

Capital  District  Authority,  New  Yorti. 
Broome  County  Transit,  New  Yortc. 
Buffak),  New  Yort(. 

New  Yori(  

249,450 

New  Yoric  

498.900 

New  Yortt  

498,900 

Nassau  County.  New  York. 
Rochester,  New  York. 

New  York  

299,340 

New  York 

444,021 

Suffolk  County,  New  Yortt. 
Sullivan  County,  New  York. 

New  Yort(  

199,560 

New  Yort(  

299.340 

Tompkins  County,  New  Yortc 
Ulster  Cotjntv  New  Yoric 

NewYorlt  

199,560 
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Appendix  B—{FY)  2001  Projects  Designated  by  Congress— Continued 

State 

FY  2001  funds 
allocated 

Location/description 

Ohio  

748,350 

Central  Ohio. 

OWaNjfTW  

4.490.100 

State  of  Otdahoma. 

Oregon 

1,835.952 

Portland,  Oregon. 

Pennsyfvanja 

399.120 

Greater  Erie  Community  Action  Committee,  Pennsylvania. 

Pennsylvania 

2.993.400 

SEPTA,  Philadelphia,  Pennsylvania. 

Pennsylvania 

1.995,600 

Pittsburgh  Porl  Authority  of  Allegheny  County,  Pennsylvania. 

Rhode  Island 

99,780 

Rhode  Island  community  food  bank  transportation. 

Rhode  Island 

997.800 

Rhode  Island  Public  Transit  Authority. 

Tennessee  

1.995.600 

State  of  Tennessee. 

Texas  

548.790 

Corpus  Christ!  RTA,  Texas. 

Vermont  

1.496.700 

State  of  Vermont. 

Virginia 

496,900 

Tysons  Comer/Dulles  Corridor,  Virginia. 

Virginia 

4,490.100 

Commonwealth  of  Virginia. 

Washington 

1,995,600 

State  of  Washington. 

West  Virginia 

1,496.700 

State  of  West  Virginia. 

Wisconsin 

4,689,660 

State  of  Wisconsin. 

1,995,600 

Ways  to  Work  family  loan  program.  Southeastern  U.S. 

[FR  Doc.  01-2188  Filed  1-t24-01:  8:45  am] 

BNJJNG  CODE  491 0-S7-P 


Thursday, 
January  25,  2001 


Part  in 


The  President 


Executive  Order  13197 — GoTemmentwkle 
Accountability  for  Merit  System 
Principles;  Workforce  Information 
Proclamation  7402 — Establishment  of  the 
Governors  Island  National  Monument 


f.a: 


7853 

Ftderal  Register 

Vol.  66,  No.  17 

Presidential  Documents 

T 

T 

bursday,  January  25.  2001 

itle  3— 

Executive  Order  13197  of  January  18,  2001 

'[ 

lie  President 

Govemmentwide  Accountability  for  Merit  System  Principles; 
Workforce  Information 

• 

In  an  era  of  decentralization  of  Federal  human  resources  management,  it 
is  increasingly  important  to  ensure  that  merit  system  principles  are  applied 
consistently  across  the  Federal  Government  and  that  the  Executive  branch 
has  the  ability  to  collect  information  about  its  workforce.  The  President 
and  the  public  need  to  be  assured  that  Federal  agencies  are  monitoring 
the  exercise  of  all  human  resources  management  authorities  that  have  been 
delegated  to  them. 

Therefore,  by  the  authority  vested  in  me  as  President  by  the  Constitution 
and  the  laws  of  the  United  States  of  America,  including  sections  1104(a)(1), 
2301(c),  and  3302  of  title  5,  United  States  Code,  it  is  hereby  ordered  as 
follows: 

Section  1.  Civil  Service  Rule  V  (5  L1*K  Part  5)  is  amended  in  section 
5.2  by  striking  subsection  (d). 

Sec.  2.  Civil  Service  Rule  VE  (5  CFR  Part.  7)  is  amended  — 

(a)  by  striking  section  7.2; 

(b)  by  redesignating  sections  7.3  and  7.4  as  sections  7.2  and  7.3,  respectively; 
and 

(c)  by  amending  the  table  of  sections  to  read  as  follows: 

"Sap 

7.1  Discretion  in  filling  vacancies. 

7.2  Reemployment  rights. 

7.3  Citizenship." 

Sec.  3.  Two  new  Civil  Service  Rules  are  added  at  the  end  of  Civil  Service 
Rule  V 111  to  read  as  follows: 

\ 

"PART  9— WORKFORCE  INFORMATION  (RULE  K) 

Sec. 

9.1  Definition. 

9.2  Reporting  workforce  information. 

§9.1  Definition. 

As  used  in  this  rule,  'Executive  agency'  means  an  Executive  department, 
a  Government  corporation,  and  an  independent  establishment,  as  those  terms 
are  defined  in  chapter  1  of  title  5,  United  States  Code,  but  does  not  include 
the  Federal  Bureau  of  Investigation,  the  Central  Intelligence  Agency,  the 
Defense  Intelligence  Agency,  the  National  Imagery  and  Mapping  Agency, 
the  National  Security  Agency,  and,  as  determined  by  the  President,  any 
Executive  agency  or  unit  within  an  Executive  agency  which  has  as  its 
principal  function  the  conduct  of  foreign  intelligence  or  counterintelligence 
activities. 

§  9.2  Reporting  workforce  information. 

' 

» 

The  Director  of  the  Office  of  Personnel  Management  may  require  all  Executive 
agencies  to  report  information  relating  to  civilian  employees,  including  posi- 
tions and  employees  in  the  competitive,  excepted,  and  Senior  Executive 
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services,  in  a  manner  and  at  times  prescribed  by  the  Director.  The  Director 
shall  establish  standards  for  workforce  information  submissions  under  this 
section,  and  agencies  shall  ensure  that  their  submissions  meet  these  standards 
consistent  with  the  Privacy  Act.  The  Director  may  exempt  from  this  section 
a  specific  agency  or  group  of  employees  when  the  Director  determines 
that  an  exemption  is  appropriate  because  of  special  circumstances. 

PART  10— AGENCY  ACCOUNTABILITY  SYSTEMS; 

OPM  AUTHORITY  TO  REVIEW  PERSONNEL  MANAGEMENT  PROGRAMS 

(RULE  X) 
Sec. 

10.1  Definitions. 

10.2  Accoimtability  systems. 

10.3  OPM  authority  to  review  personnel  management  programs  and  practices. 
§  10.1  Definitions. 

For  purposes  of  this  rule  — 

(a)  'agency'  means  an  Executive  agency  as  defined  in  Rule  IX,  but  does 
not  include  a  Government  corporation  or  the  General  Accoimting  Office; 
and 

(b)  'merit  system  principles'  means  the  principles  for  Federal  personnel 
management  that  are  set  forth  in  section  2301(b)  of  title  5,  United  States 
Code. 

§  10.2.  Accoimtability  systems. 

The  Director  of  the  Office  of  Personnel  Management  may  require  an  agency 
to  establish  and  maintain  a  system  of  accoimtability  for  merit  system  prin- 
ciples that  (1)  sets  standards  for  applying  the  merit  system  principles,  (2) 
measures  the  agency's  efi'ectiveness  in  meeting  these  standards,  and  (3) 
corrects  any  deficiencies  in  meeting  these  standards. 

§  10.3.  OPM  authority  to  review  personnel  management 

programs  and  practices. 

The  Office  of  Persormel  Management  may  review  the  human  resources  man- 
agement programs  and  practices  of  any  agency  and  report  to  the  head  of 
the  agency  and  the  President  on  the  effectiveness  of  these  programs  and 
practices,  including  whether  they  are  consistent  with  the  merit  system  prin- 
ciples." 


(FR  Doc.  01-2398 
Filed  1-24-01:  8:45  am) 
Billing  code  3195-01-P 
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January  18,  2001. 
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Proclamatioii  7402  of  Januaiy  19,  2001 

Establishment  of  the  Governors  Island  National  Monument 

By  the  President  of  the  United  States  of  America 
A  Proclamation 

On  the  north  tip  of  Governors  Island,  between  the  confluence  of  the  Hudson 
and  Eastern  Rivers,  Governors  Island  National  Monument  served  as  an  out- 
post to  protect  New  York  City  from  sea  attack.  The  monument,  part  of 
a  larger  1985  National  Historic  Landmark  District  designation,  contains  two 
important  historical  objects,  Castle  William  and  Fort  Jay.  Between  1806 
and  1811,  these  fortifications  were  constructed  as  part  of  the  First  and 
Second  American  Systems  of  Coastal  Fortification.  Castle  William  and  Fort 
Jay  represent  two  of  the  finest  types  of  defensive  structures  in  use  from 
the  Renaissance  to  the  American  Civil  War.  The  monument  also  played 
important  roles  in  the  War  of  1812,  the  American  Civil  War,  and  World 
Wars  I  and  n. 

The  fortifications  in  the  monument  were  built  on  the  most  strategic  defensive 
positions  on  the  island.  Fort  Jay,  constructed  between  1806  and  1809,  is 
on  the  highest  point  of  the  island  from  which  its  glacis  originally  sloped 
down  to  the  waterfront  on  all  sides.  Castle  William,  constructed  between 
1807  and  1811,  occupies  a  rocky  promontory  as  close  as  possible  to  the 
harbor  channels  and  served  as  the  most  important  strategic  defensive  point 
in  the  entrance  to  the  New  York  Harbor.  The  monument  also  includes 
a  number  of  associated  historical  buildings  constructed  as  part  of  the  garrison 
post  in  the  early  part  of  the  19th  century. 

Governors  Island  has  been  managed  by  the  U.S.  Army  and  the  U.S.  Coast 
Guard  over  the  past  200  years.  With  the  site  no  longer  required  for  military 
or  Coast  Guard  purposes,  it  provides  an  excellent  opportunity  for  the  public 
to  observe  and  understand  the  harbor  history,  its  defense,  and  its  ecology. 

Section  2  of  the  Act  of  June  8,  1906  (34  Stat.  225,  16  U.S.C.  431),  authorizes 
the  President,  in  his  discretion,  to  declare  by  public  proclamation  historic 
landmarks,  historic  and  prehistoric  structures,  and  other  objects  of  historic 
or  scientific  interest  that  are  situated  upon  the  lands  owned  or  controlled 
by  the  Government  of  the  United  States  to  be  national  monuments,  and 
to  reserve  as  a  part  thereof  parcels  of  land,  the  limits  of  which  in  all 
cases  shall  be  confined  to  the  smallest  area  compatible  with  the  propter 
care  and  management  of  the  objects  to  be  protected. 

WHEREAS  it  appears  that  it  would  be  in  the  public  interest  to  reserve 
such  lands  as  the  Governors  Island  National  Monument: 

NOW,  THEREFORE,  I,  WILLL\M  J.  CLINTON,  President  of  the  United  States 
of  America,  by  the  authority  vested  in  me  by  section  2  of  the  Act  of 
June  8,  1906  (34  Stat.  225,  16  U.S.C.  431),  do  proclaim  that  there  are 
hereby  set  apart  and  reserved  as  the  Governors  Island  National  Monument 
for  the  purpose  of  protecting  the  objects  identified  above,  all  lands  and 
interests  in  lands  owned  or  controlled  by  the  United  States  within  the 
boundaries  of  the  area  described  on  the  map  entitled  "Governors  Islands 
National  Monument"  attached  to  and  forming  a  part  of  this  proclamation. 
The  Federal  land  and  interests  in  land  reserved  consist  of  approximately 
20  acres,  which  is  the  smallest  area  compatible  with  the  proper  care  and 
management  of  the  objects  to  be  protected. 
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Subject  to  existing  law,  including  Public  Law  No.  105-33,  Title  DC,  section 
9101(a),  111  Stat.  670  (Aug.  5,  1997),  all  Federal  lands  and  interests  in 
lands  within  the  boundaries  of  this  monument  are  hereby  appropriated 
and  withdrawn  from  all  forms  of  entry,  location,  selection,  sale,  or  leasing 
or  other  disposition  under  the  public  land  laws,  including  but  not  limited 
to  withdrawal  from  location,  entry,  and  patent  imder  the  mining  laws, 
and  from  disposition  imder  all  laws  relating  to  mineral  and  geothermal 
leasing. 

The  Secretary  of  the  Interior  ("Secretary"),  acting  through  the  National  Park 
Service,  shall  manage  the  monument  in  consultation  with  the  Administrator 
of  General  Services,  consistent  with  the  purposes  and  provisions  of  this 
proclamation.  For  the  purpose  of  preserving,  restoring,  and  enhancing  the 
pubHc  visitation  and  appreciation  of  the  monument,  the  Secretary,  acting 
through  the  National  Park  Service,  shall  prepare,  in  consultation  with  the 
Administrator  of  General  Services,  a  management  plan  for  the  monument 
within  3  years  of  this  date.  Further,  to  the  extent  authorized  by  law,  the 
Secretary,  acting  through  the  National  Park  Service,  shall  promulgate,  in 
consultation  with  the  Administrator  of  General  Services,  regulations  for  the 
proper  care  and  management  of  the  objects  identified  above. 

The  establishment  of  this  monument  is  subject  to  valid  existing  rights. 

Nothing  in  this  proclamation  shall  be  deemed  to  revoke  any  existing  with- 
drawal, reservation,  or  appropriation;  however,  the  national  monvunent  shall 
be  the  dominant  reservation. 

Warning  is  hereby  given  to  all  imauthorized  persons  not  to  appropriate, 
injvu^,  destroy,  or  remove  any  feature  of  this  monument  and  not  to  locate 
or  settle  upon  any  of  the  lands  thereof. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  nineteenth  day 
of  January,  in  the  year  of  our  Lord  two  thousand  one,  and  of  the  Independence 
of  the  United  States  of  America  the  two  hundred  and  twenty-fifth. 


oouj^^iu^>A<rtuukjdb^^ 


Federal  Register/ Vol.  66,  No.  17/Thvu«day,  January  25.  2001  / Presidential  Dociunents  7857 


9-" 
Z< 

UJo 


<    3 

Q  P. 


i 

m 


</)  ± 
Urn 

Q   O 

ui  ■- 


UJ 

UJ  i 


< 

a. 


o 
z 
< 


o 
o 
o 
csj 

to 

CM 

UJ 


5  1^    t  z  < 


o  S 

CD    >- 

UI 


O 

o 
o 

o' 


UJ 

< 

a. 

UJ 

o 


S  2 


<  5 


o 

CO 


OS 


I! 


Bf 


>- 
< 

a 

3 
O 

m 

< 

Q. 


IFR  Doc.  01-2399 
Filed  1-24-01;  8:45  am) 
Silling  code  3195-01-C 


Thursday, 
January  25,  2001 


Part  IV 


The  President 


Proclamation  7403 — National  Day  of 
Prayer  and  Thanksgiving,  2001 


7861 


Federal  Register 

Vol.  66,  No.  17 

Thursday,  January  25,  2001 


Presidential  Documents 


Title  3— 

The  President 


i  ^  Doc.  01-2400 

filed  1-24-01:  8:45  am) 
I  iliing  code  3195-01-P 


Proclamatioii  7403  of  January  20,  2001 

National  Day  of  Prayer  and  Thanksgiving,  2001 

By  the  President  of  the  United  States  of  America 
A  Proclamation 

Nearly  200  years  ago,  on  March  4,  1801,  our  young  Nation  celebrated  an 
important  milestone  in  its  history,  the  first  transfer  of  power  between  political 
parties,  as  Thomas  Jefferson  took  the  oath  of  office  as  President.  On  this 
bicentennial  of  that  event,  we  pause  to  remember  and  give  thanks  to  Almighty 
God  for  OMi  unbroken  heritage  of  democracy,  the  peaceful  transition  of 
power,  and  the  persevereince  of  our  Government  through  the  challenges 
of  war  and  peace,  want  and  prosperity,  discord  and  harmony. 

President  Jefferson  also  wrote,  The  God  who  gave  us  life  gave  us  liberty 
at  the  same  time"  and  asked,  "Can  the  liberties  of  a  nation  be  secure  when 
we  have  removed  a  conviction  that  these  liberties  are  of  God?"  Indeed, - 
it  is  appropriate  to  mark  this  occasion  by  remembering  the  words  of  President 
Jefferson  and  the  examples  of  Americans  of  the  past  and  today  who  in 
times  of  both  joy  and  need  turn  to  Almighty  God  in  prayer.  Times  of 
plenty,  like  times  of  crisis,  are  tests  of  American  character.  Today,  I  seek 
God's  guidance  and  His  blessings  on  our  land  and  all  our  people.  Knowing 
that  I  cannot  succeed  in  this  task  without  the  favor  of  God  and  the  prayers 
of  the  people,  I  ask  all  Americans  to  join  with  me  in  prayer  and  thanksgiving. 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  by  the  authority  vested  in  me  by  the  Constitution  and  laws 
of  the  United  States,  do  hereby  proclaim  January  21,  2001,  a  National  Day 
of  Prayer  and  Thanksgiving  and  call  upon  the  citizens  of  our  Nation  to 
gather  together  in  homes  and  places  of  worship  to  pray  alone  and  together 
and  offer  thanksgiving  to  God  for  all  the  blessings  of  this  great  £ind  good 
land.  On  this  day,  I  call  upon  Americans  to  recall  all  that  unites  us.  Let 
us  become  a  nation  rich  not  only  in  material  wealth  but  in  ideals — rich 
in  justice  and  compassion  and  family  love  and  moral  courage.  I  ask  Ameri- 
cans to  bow  our  heads  in  humility  before  our  Heavenly  Father,  a  God 
who  calls  us  not  to  judge  our  neighbors,  but  to  love  them,  to  ask  His 
guidance  upon  our  Nation  and  its  leaders  in  every  level  of  government. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twentieth  day 
of  January,  in  the  year  of  our  Lord  two  thousand  one,  and  of  the  Independence 
of  the  United  States  of  America  the  two  hundred  and  twenty-fifth. 
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941 1008 

25  CFR 

15 7068 

103 3861 

114 7068 

115 7068 

162 7068 

166 7068 

151 3452 

170 1576 

26  CFR 

1 268.  279,  280.  713.  715. 

723,  1034.  1038,  1040, 

1837,2215,2219,2241, 

2252,2256,2811,2817, 

4661 

7 2256,2821 

20 1040 

25 1040 

53 2144 

54 1378,  1843 

301 725,  2144,  2257,  2261, 

2817 

602 280.  2144,  2219,  2241, 

2252.4661 
rvopoeed  Rules: 

1 66.  76.  315,  319.  747,  748, 

1066.  1923.  2373.  2852, 
2854,  3888,  3903,  3916. 


3920.  3924,  3925,  3928, 

3954,4738,4746,4751, 

5754 

7 2856 

31 3925,3956 

53 2173 

54 1421,  1435,  1437,  3928 

301 77,  749,  2173,  2373. 

2854,  3959 
601 3954 

27  CFR 

17 5469 

18 5469 

20 5472 

21 5472 

22 5472 

25 5477 

30 5480 

28  CFR 

Ch.Vm 1259 

16 6470 

25 6471 

29  CFR 

4 5328 

1904 5916 

1910 5318 

1926 5196 

1952 5916 

1956 .2265 

2590 1378 

4022 .2822 

4044 .2822 

Propoaed  Rules: 

552 5481 

2590 1421 

4003 2857 

4007 2857 

4071 2857 

30  CFR 

Proposed  Rules: 

57 5526 

72 5526 

256 1277 

870 6511 

914 2374 

931 4672 

944 1616 

948 335.2866 

31  CFR 

501 .2726 

538 .2726 

540 3304 

545 .2726 

f*ropo»d  RuImc 

10 3276 

32  CFR 

Propoeed  Rules: 

326 1280 

33  CFR 

66 8 

95 1859 

100 1044,  1580 

117 1045,  1262,  1583,  1584. 

1863,  3466,  6474,  7402 

155 3876 

165 6476,6477 

177 1859 

323 4550 
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Proposed  Rules: 

117 1281.  1923.6516 

167 6517 

207 7436 

84  CFR 

300 1474 

361 4380,  7250 

606 1262 


36  CFR 

7 

219 

212 

261 

294 

295 

Proposed  Rules: 
7 

38  CFR 

Propossd  Rules: 

3 


.6519 
.1864 
.3206 
.3206 
.3244 
.3206 


.1069,6519 


.2376 


40  CFR 

9 3770.  6481 , 

31 3782 

35 1726,  2823,  3782 

52 8,  586,  634,  666,  730, 

1046,  1866,  1868,  1871 

63 1263.  1584,  3180,  6922 

69 ..5002 

70 16 

5002 

1268 

1462 

5002 

3466 


80 : 

81 

82 

86 

136 

141 2273,  3466,  3466,  6922 

142 3770,6922 

■J  43 3466 

180 296,  298,  1242,  1592, 

1875,  2308 

232 4550 

271 22,  23,  28,  33,  733 

372 4500 

435 6850 

745 1206,  1726 

1610 1050 

Propossd  Rules: 

2 2870 

52 1796,  1925,  1927,  4756, 

6524 

83 1618 

70 84,85 

122 2960,5524 

123 4768 

136 3526 

141 ;...3526 

143 3526 

271 85,86 

300 2380 

412 2960,5524 

413 424 

433 424 

438 424 

463 424 

464 424 

467 424 

471 424 

745 7206 


41  CFR 

101-6 


.5362 


101-17 

5362 

101-18 

5362 

101-19 „ 

.5362 

101-20 

5362 

101-33 

5362 

101-47 

5362 

102-71 

5362 

102-72 

5362 

102-73 

5362 

102-74 

5362 

102-75 

5362 

102-76 

..5362 

102-77 

5362 

102-78 

5362 

102-79 

5362 

102-80 

5362 

102-81 

5362 

102-82 

5362 

301 

6482 

42  CFR 

8 

4076 

400 

6228 

411 

856  3497 

413 1599 

416 

Sasa.  3497 
4674 

422 

3358 

424 

856 

430 

6228 

431 

.2490.  6228 

433 

2490 

434 

6228 

435 2316 

436 

2490,6228 
2490 

438 

6??8 

440 

6228 

441 

7148 

447. 

.3148,  6228 

457 

2490 

482 

4674 

483 

7148 

485.... 

4674 

489 

1599  3497 

Propossd  Rules: 

413 

3377 

422 

7593 

489 

7593 

43  CFR 

3100 

1883 

3106 

1883 

3108 

1883 

3130 

1883 

3160 

1883 

3162 

;..1883 

3165 

1883 

44  CFR 

64 

2825 

65 

1600 

Pfopos6d  Rutes: 

67 

1618 

45  CFR 

46 

3878 

146 

1378 

1310 

5296 

146 

1421 

46  CFR 

Proposed  Rules: 
66 

2385 

110. 

111. 


.1283 
.1283 


47  CFR 

1 33,  2322,  3499,  6483 

2 7402,7579 

15 7402,7579 

51 2336 

64 2322 

68 2322,7579 

73 737,  2336,  3883,  3884, 

7589 

74 3884 

76 7410 

90 33 

301 4771 

Propoaed  Rules: 

1 86,341,  1622 

2 341,  7438,  7443 

3 1283 

5 1283 

25 3960 

36 7725 

54 7725 

61 7725 

64 1622,7725 

65 7725 

69 7725 

73 2395.  2396,  7606,  7607 

90 86,7443 

101 7607 

48  CFR 

Oh.  1 2116,2141,5352 

0 

1 1117,2140 

2 2117 

3 2117 

4 2117 

5 2117 

6 2117 

7 2117 

8 2117 

9.... 2117 

11 2117 

13 2117 

14 2117 

15 2117 

17 2117 

19 2117,2140 

22 2117,  2140,  5349 

23 2117 

24 2117 

26 2117 

27 2117 

28 2117 

29 2117 

30 2136 

31 2117 

32 2117 

33 2117 

34 2117 

35 2117 

36 2117 

37 2117 

39 2117 

42 2117,  2136,  2137,  2139, 

2140 

43 2117 

44 2117 

47 2117 

48 2117 

49 2117 

50 2117 


52 21 17,  5349 

53 2140 

Oh.  3 4220 

Proposed  Rulee: 

2 7166 

7 7166 

8 .2752 

10 7166 

11 7166 

12 7166 

39 7166 

52 2752 

931 4616 

970 4616 

49  CFR 

1 2827 

40 3884,  7590 

213 1894 

229 4104 

231 4104 

232 4104 

390 .2756 

575 3388 

1247 1051 

Proposed  Rules: 

10 1294 

171 6942 

172 6942 

173 6942 

174 2870 

177 2870,6942 

178 6942 

214 1930 

229 136 

385 2767 

390 2767 

398 2767 

534 6527 

554 6535 

567 90 

571 968,3527 

573 6535 

576 6535 

591 .90 

592 90 

594 90 

50  CFR 

13 6483 

17 2828,6483 

18 1901 

20 737,  1052 

86 5282 

223 1601 

229 2336.  5489 

600 2338 

622 7591 

635 55,  1907 

660 2338 

679 742,  1375,  3502,  7276. 

7327 
Propossd  Rutss: 

17 345,  1295,  1628,  1631. 

1633,  3964,  4782,  4783 

216 2872 

229 6549 

648 91,  1634 

660 1945,2873 

679 3976 


IV 
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REMINDERS 

The  items  in  this  list  were 
editoriaHy  compiled  as  an  aid 
to  Federal  Register  users. 
Indusion  or  exciusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JANUARY  25, 
2001 

ENERGY  DEPARTMENT 
FWtoral  Enargy  Regulatory 
CoHWTilailoo 

Practice  and  procedure: 
FERC  Form  No.  6  and 
related  Uniform  Systems 
of  Accounts;  revisions  and 
electronic  filing;  published 
12-26-00 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  Implementation 
plans;  approval  and 
promulgation;  various 
States: 

Arizona:  put)lished  12-26-00 
District  of  Columbia: 
published  12-26-00 

FEDERAL  RESERVE 
SYSTEM 

Practice  and  procedure: 
Equal  opportunity  rules; 
conforrnarv^  with  Federal 
sector  published  1-25-01 

TRANSPORTA-nON 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 

AirtMs:  published  12-21-OQ 
Class  C  airspace;  published 

11-22-00 
Class  D  airspace;  published 

11-13^)0 
Class  D  and  Class  E4 

airspace;  published  11-9-00 
Class  E  airspace;  published  9- 

16KX) 
Class  E  airspace;  correction; 

published  12-27-00 
Class  E3  and  E4  airspace; 

published  11-13-00 
Federal  airways;  published  11- 

9-00 
IFR  altitudes;  published  12-18- 

00 
Jet  routes;  published  11-2000 
Jet  routes:  correction; 

published  1-22-01 
Procedural  rules: 

VCR  Federal  ainways; 
published  11-22-00 
Restricted  areas;  putslished 

10-5-00 
VCR  Federal  airways; 

pubished  11-20-00 


TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
SalMy  Administration 

Motor  vehicle  safety 
standards: 

Criminal  penalty  safe  harbor 
provision;  published  12- 
26-00 
Defective  or  norv-compliant 
tires;  sale  or  lease; 
reporting  requirement; 
published  12-26-00 
TREASURY  DEPARTMENT 
Custom*  Servic* 
Articles  conditionally  free, 
sut)ject  to  reduced  rates, 
etc.: 

Wool  products:  limited 
refund  of  duties;  published 
12-26-00 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Animal  welfare: 
Dogs  intended  for  hunting, 
breeding,  or  security 
purposes;  dealer  Ncertsing 
arxl  inspection 
requirements;  comments 
due  by  2-2-01;  put>lished 
12-4-00 
Interstate  transportation  of 
animal  products 
(quarantine): 
Brucellosis  in  cattte — 
State  and  area 
classifications: 
comments  due  by  2-2- 
01;  published  12-4-00 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Sarvico 

Meat  and  poultry  inspection: 
On-line  antimicrobial 
reprocessing  of  pre-chNl 
poultry  carcasses; 
performarKe  standards; 
comments  due  by  1-30- 
01;  published  12-1-00 

ENVMONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
Interstate  ozone  transport 
reduction 

Nitrogen  oxides  budget 
trading  program; 
Section  126  petitions: 
findings  of  significant 
contritxjtion  and 
rulemakir)g;  comments 
due  by  1-30-01; 
published  12-21-00 
State  operatirtg  permits 
programs — 


Washington:  comments 
due  by  2-1-01; 
published  1-2-01 
Washington;  comments 
due  by  2-1-01; 
published  1-2-01 
Hazardous  waste  program 
autfiorizations: 

Florida;  comments  due  by 
2-1-01;  published  1-2-01 
Louisiana;  comments  due  t>y 

2-1-01;  published  1-2-01 
Oklahoma;  comments  due 
by  2-1-01;  published  1-2- 
01 
Superfund  program: 
rational  oil  and  hazardous 
substances  contingericy 
plan — 

National  priorities  list 
update;  comments  due 
by  1-30-01;  published 
12-1-00 

Toxic  chemical  release 
reporting:  community-rigiit- 
to-krK>w — 
Diisononyl  phthalate 

category;  corrMnents 

due  by  2-2-01; 

published  11-21-00 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  and  television 

broadcasting: 

Personal  attack  and  pditnal 
editorial  oiles;  repeal  or 
modifk:atk>n;  comments 
due  by  1-31-01;  published 
10-11-00 
Radm  statnns;  table  of 

assignments: 

l^orth  Carolina  and  Virginia: 
comments  due  by  1-29- 
01;  published  12-19-00 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Non-complex  institutk>ns; 
simplified  capital  framework; 
comments  due  by  2-1-01; 
published  11-3-00 

FEDERAL  RESERVE 
SYSTEM 

Bank  hokfing  companies  and 
change  in  bank  control 
(Regulatkxi  Y): 
Financial  subsidiaries; 
comments  due  by  2-2-01; 
published  1-3-01 

Non-complex  institutkxis; 
simplified  capital  framework: 
comments  due  by  2-1-01; 
published  11-3-00 

FEDERAL  TRADE 
COMMISSION 

Fair  Credit  Reporting  Act: 
Informatkxi  sharing  with 
affiliates:  interpretatk)ns; 
comments  due  by  1-31- 
01;  published  12-22-00 


Textile  Fiber  Products 

ldent(fKatk>n  Act: 

Synterra;  new  generic  fiber 
name  and  definition; 
comments  due  by  1-29- 
01;  published  11-17-00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  FInartcing 
Administration 

Medicare: 
Inpatient  rehabilitation 
facilities;  prospective 
paynrwnt  system; 
comments  due  by  2-1-01; 
published  12-27-00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Protection  of  research 
misconduct  wfiistlet>k>wers; 
Publk;  Health  Sen/ne 
standards:  comments  due 
by  1-29-01;  published  11- 
28-00 

INTERIOR  DEPARTMENT 
Fiah  and  Wildlife  Service 

Endangered  and  threatened 


Tidewater  goby;  norttiem 
populattons;  comments 
due  by  2-2-01;  put>lished 
1-3-01 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Offic* 

Permanent  program  and 
abandoned  mine  larkJ 
redamatton  plan 
submisswns: 
West  Virginia:  comments 
due  by  2-2-01;  published 
1-3-01 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Servic* 

lmmigratk>n: 
Deportation  proceedings: 
relief  for  certain  aliens; 
comments  due  by  1-29- 
01;  published  11-30-00 

JUSTICE  DEPARTMENT 
Parol*  Commission 

Federal  prisoners;  paroling 
arKJ  releasing,  etc.: 
District  of  Columt)ia  Code — 

Superviskxi  of  released 
prisoners  serving  terms 
of  supervised  release; 
comments  due  by  1-30- 
01;  published  11-24-00 

TRANSPORTATION 
DEPARTMENT 

Coast  Guard 

PoNutkm,  etc.: 
Marine  casualties:  reportirig 
requirements;  comments 
due  by  1-31-01;  published 
11-2-00 

Ports  and  watenways  safety: 
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Gulf  of  Mexkx>;  shipping 
safety  fairways  and 
anchorage  areas; 
comments  due  by  1-29- 
01;  published  12-28-00 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Mrcraft: 
Life-limited  aircraft  parts; 

safe  disposition; 

comments  due  by  1-30- 

01;  published  10-2-00 
;  kinworthiness  directives: 
Airbus;  comments  due  by  1- 

29-01;  published  12-28-00 
Boeing;  comments  due  by 

1-29-01;  published  11-28- 

00 
Ek)mbardier,  comments  due 

by  1-30-01;  published  1-5- 

01 

Cessna  Aircraft  Co.; 
comments  due  by  2-2-01 ; 
published  12-29-00 

DG  Flugzeugbau  GmbH; 
comments  due  by  2-1-01; 
published  12-27-00 

Domier;  comments  due  by 
2-1-01;  published  1-2-01 

Eurocopter  France; 
comments  due  by  1-30- 
01;  published  12-1-00 


McDonnell  Douglas; 
comments  due  by  1-29- 
01;  published  11-28-00 

Airworthiness  standards: 

Special  conditions — 

Dessault  Aviation  Mystere- 
Falcon  50  airplanes; 
comments  due  by  2-2- 
01;  published  1-3-01 

Restricted  areas;  comments 
due  by  2-1-01;  published 
12-18-00 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

importation  of  vehicles  and 
equipment  subject  to 
Federal  safety,  bumper,  and 
theft  prevention  standards: 

Vehicles  originally 
manufactured  for  sale  in 
Canada;  importation 
expedited;  comments  due 
by  2-1-01;  published  1-2- 
01 

Motor  vehkHe  safety 
standards: 

Tire  labeling  improvement  to 
assist  In  Identifying  tires 
that  are  being  recalled; 
comments  due  by  1-30- 
01;  published  12-1-00 


TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 

Hazardous  materials 
transportation: 

Registration  fees;  temporary 
reduction;  comments  due 
by  2-2-01;  published  12-7- 
00 

TREASURY  DEPARTMENT 
Comptroller  of  ttie  Currer>cy 

Non-complex  institutions; 
simplified  capital  framework; 
comments  due  by  2-1-01; 
published  11-3-00 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Procedure  and  administration: 
Subsidiary  corporations; 
entity  classification, 
elective  changes  (check 
the  box  regulations): 
comments  due  by  2-2-01; 
published  1-17-01 

TREASURY  DEPARTMENT 

Financial  subsidiaries; 
comments  due  by  2-2-01; 
published  1-3-01 

TREASURY  DEPARTMENT 
Thrift  Supervision  Office 

fslon-complex  Institutions; 
simplified  capital  framework; 


comments  due  by  2-1-01; 
published  11-3-00 


UST  OF  PUBLIC  LAWS 

Not*:  The  List  of  Publk;  Laws 
for  the  106th  Congress, 
Second  Session  has  been 
completed  and  will  resume 
wtien  bills  are  enacted  into 
public  law  dunng  ttie  next 
session  of  Congress. 

A  cumulative  List  of  PuWk: 
Laws  was  published  In  Part  11 
of  the  F*d*ral  Register  on 
January  16,  2001 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


Not*:  PENS  will  resume 
servk:e  when  bills  are  enacted 
Into  law  during  the  next 
session  of  Congress. 

This  service  is  stnctly  for  E- 
mail  notification  of  new  laws. 
The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respor>d  to 
specifk;  Inquiries  sent  to  this 
address. 


The  United  States  Government  Manual 
2000/2001 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities, 
fiinctions,  organization,  and  principal  officials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches.  It  also 
includes  information  on  quasi -official  agencies  and  inter- 
national organizations  in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment, 
publications  and  films,  and  many  other  areas  of  citizen 
interest.  The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolish- 
ed, transferred,  or  renamed  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 


$36  per  copy 


Superintendoit  of  Documents  Publicatioiis  Order  Fonn 


naucuo*  •  ^RDOOLS  *  aeCTKCMC  PKCoucTS 


♦7917 


To  bx  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


O  YES,  please  send  me copies  of  The  United  States  Government  Manual  2000/2001, 

S/N  069-000-001 32-7  at  $36  ($45.00  foreign)  each. 

Total  cost  of  my  oider  is  $ Pike  includes  regular  domestic  postage  and  K«nrflii«t  and  is  subject  to  change- 


CrapMy  or  pciiciml  i 


(Pleaie  type  or  print) 


AddiiiMMl  utihtit****"*^*"  i*™* 


Street  aikkets 


Please  Choose  Method  of  Payment: 

I I  Oieclc  Payable  to  the  Superintendent  of  Documents 

D  GPO  Deposit  Account        I    I    I    j    I 
CH  VISA       [U  MasterCard  Account 


-D 


Gty,  Stale.  ZIP  code 


Dtytime  phone  incfaiding  act  code 


1      M      III      1      1 

Thank  you  for 
your  order! 

rr 

1  1 1 

Authariziii(  tigMture 


9/00 


Avchne  order  nnniber  (Q|icionsl) 
MiywfifceyDigMmwftMMiiwiiifcMllD 


YES    NO 


Mail  To:  Superintendent  of  Documents 

PO.  Box  371954.  Pittsburgh,  PA  15250-7954 


The  authentic  text  behind  the  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


Weekly  CompUalion  of 

Presidential 
Documents 


Monday,  laniuiy  13. 1W7 
Voluow  33 — Numfaar  2 
Pag>7-M 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  the  full  text  of  the 
President's  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  mate- 
rials released  during  the 
preceding  week.  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
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See  Food  and  Drug  Administration 

See  Heeilth  Care  Financing  Administration 

See  National  Institutes  of  Health 

NOTICES 

Meetings: 
Genetic  Testing  Advisory  Committee,  7915-7916 

Health  Care  Rnancing  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  7919 

Housing  and  UrtMn  Development  Department 
notk:es 

Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property,  7925 

Immigration  and  Naturalization  Service 

RULES 

Immigration: 
Aliens — 
Parole  authority;  clarification;  effective  date  delay, 
7863 


Temporary  protected  status;  employment  authorization 
fee  requirements,  etc.;  effective  date  delay,  7863- 
'  7864 

Indian  Affairs  Bureau 

NOTICES 

Land  acquisitions  into  trust: 

Lower  Brule  Sioux  Tribe  of  Indians  of  South  Dakota, 
7925-7926 
Liquor  and  tobacco  sale  or  distribution  ordinance: 

Big  Sandy  Rancheria,  CA,  7926-7929 

Interior  Department 

See  Indian  Affairs  Bureau 
See  Land  Management  Bureau 
See  Minerals  Management  Service 
See  National  Park  Service 

Internal  Revenue  Service 

PROPOSED  RULES 

Procedure  and  administration: 

Pension  and  employee  benefit  trusts,  and  other  trusts; 
classification;  hearing  cancellation,  7867 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  7953-7959 
Committees;  establishment,  renewal,  termination,  etc.: 

Citizen  Advocacy  Panels,  7959 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Oil  country  tubular  goods  from — 

Various  countries,  7941-7942 
Stainless  steel  angle  from — 
Various  countries,  7942-7943 

Justice  Department 

See  Federal  Bureau  of  Investigation 

See  Immigration  and  Natiiralization  Service 

Labor  Department 

See  Employment  Standards  Administration 

See  Pension  and  Welfare  Benefits  Administration 

Land  Management  Bureau 

NOTICES 

Meetings: 

National  Historic  Oregon  Trail  Interpretive  Center 
Advisory  Board,  7929 
Realty  actions;  sales,  leases,  etc.: 

Colorado,  7929-7930 

Minerals  Management  Service 

NOTICES 

Outer  Continental  Shelf  operations: 
Letters  and  notices  to  lessees  and  operators;  annual  list, 
7930-7932 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Meetings: 
Hiunanities  Panel,  7944-7945 

National  Institutes  of  Health 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  7919-7920 
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Meetings: 
Dental  caries;  diagnosis  and  management  throughout  life; 

consensus  development  conference,  7920-7921 
National  Heart,  Limg,  and  Blood  Institute,  7921 
National  Institute  of  Arthritis  and  Musculoskeletal  and 

Skin  Diseases,  7921-7922 
National  Institute  of  Dental  and  Craniofacial  Research, 

7924 
National  Institute  of  Environmental  Health  Sciences, 

7922-7923 
National  Institute  of  Neurological  Disorders  and  Stroke, 

7923 
National  Institute  of  Nursing  Research,  7921 
National  Institute  on  Drug  Abuse,  7923-7924 
Scientific  Review  Center,  7924-7925 

totional  Park  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Death  Valley  National  Park,  CA  and  NV;  Timbisha 
Shoshone  Tribal  Homeland,  7933 
Meetings: 
Cape  Cod  National  Seashore  Advisory  Commission, 

7933-7934 
Gettysburg  National  Military  Park  Advisory  Commission, 
7934 

Native  American  himian  remeiins  and  associated  funerary 
objects: 
Detroit  Institute  of  Arts,  MI — 
Bear  claw  necklace  from  James  White  Cloud  et  al., 
chiefs  of  Iowa  Tribe  of  Kansas  and  Nebraska, 
7934-7935 
Ilwaco  Heritage  Foundation,  WA — 
Raven  ceremonial  staff  from  Quinault  Reservation,  WA, 
7935 
Milwaukee  Public  Museum,  WI — 
Inventory  fitjm  "Dorathy  Island,"  AK,  7937 
Inventory  &t)m  Fox  Island,  Rest  Lake,  WI,  7938 
hiventory  bom  Morton  Coimty,  ND,  7936-7937 
Inventory  from  Okanogan  Valley,  WI,  7935-7936 
Inventory  from  Rudyerd  Bay,  AK,  7936 
Nebraska  State  Historical  Society,  NE — 
Inventory  from  Dawes  Coimty,  NE,  7940 
Inventory  from  Platte  County  et  al.,  NE,  7939-7940 
Inventory  from  Thurston  Coimty  et  al.,  NE,  7938-7939 
Oil  and  gas  plans  of  operations;  availability,  etc.: 
Big  Thicket  National  Preserve,  TX;  well  plugging  and  oil 
and  gas  production  equipment  removal,  7941 


National  SIcill  Standards  Board 

NOTICES 

Meetings: 

Manufacturing  Skills  Standards  Council;  Partnership 

Organization;  global  economic  competition;  comment 
request,  8069-8071 

Navy  Department 

NOTICES 

Special  area  solid  waste  discharge  standards  for  ships 
decommissioning  between  January  1 ,  2001  and 
December  31,  2005;  list  of  ships,  7876 


Nuclear  Regulatory  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc. 
Southern  California  Edison  Co.,  7945 


Pension  and  Welfare  Benefits  Administration 

RULES 

Group  health  plans;  access,  portability,  and  renewability 
requirements: 
National  Medical  Support  Notice;  child  support  orders; 
health  care  provisions;  effective  date  delay,  8075- 
8076 

Personnel  Management  Office 

RULES 

Employment: 
Suitability  for  employment  in  competitive  service 
positions  and  Senior  Executive  Service  career 
appointments;  determinations  and  procedures 
Effective  date  delay,  7863 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 

Research  and  Special  Programs  Administration 

NOTICES 

Hazardous  materials: 
Applications;  exemptions,  renewals,  etc.,  7951-7952 

Science  and  Technology  Policy  Office 

NOTICES 

Reports  and  guidance  documents;  availability,  etc.: 
Agricultural  biotechnology;  Federal  environmental 
regulations;  interagency  assessment,  7905 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  chailges: 
National  Association  of  Securities  Dealers.  Inc..  8019- 

8057 
New  York  Stock  Exchange,  Inc.,  7945-7947 
Philadelphia  Stock  Exchange.  Inc..  7947-7949 

Sentencing  Commission,  United  States 

See  United  States  Sentencing  Commission 

Social  Security  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection  and  submission  for  0MB  review; 
comment  request,  7949-7950 

State  Department 

NOTICES 

Art  objects;  importation  for  exhibition: 

European  Masterworks:  Paintings  from  the  Collection  of 
the  Art  Gallery  of  Ontario,  7950 

Rembrandt's  Portrait  of  an  Elderly  Woman,  7950 
Meetings: 

Shipping  Coordinating  Committee,  7950-7951 

Transportation  Department 

See  Coast  Guard 

See  Federal  Transit  Administration 

See  Research  and  Special  Programs  Administration 

Treasury  Department 

See  Internal  Revenue  Service 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  7952-7953 
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United  States  Sentencing  Commission 

NOTICES 

Sentencing  guidelines  and  policy  statements  for  Federal 
courts,  7961-«017 


Separate  Parts  In  This  Issue 

Part  11 

United  States  Sentencing  Commission.  7961-8017 

Partiii 

Securities  and  Exchange  Commission,  8019-8057 

Part  IV 

Department  of  Transportation,  Federal  Transit 
Administration,  8059-8068 


PartV 

National  Skills  Standards  Board.  8069-8071 

Part  VI 

Department  of  Health  and  Human  Services.  Child  Support 
Enforcement  Office.  8073-8074 

Part  VII 

Department  of  Labor.  Pension  and  Welfare  Benefits 
Administration,  8075-8076 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 


Federal  Register / Vol.  66.  No.  18 /Friday,  January  26,  2001/ Contents 


vn 


tpR  PARTS  AFFECTED  IN  THIS  ISSUE 


A  cumulative  list  of  the  parts  affected  tfiis  month  can  be  found  in  the 
Reader  Aids  section  at  the  end  of  this  issue. 


.7863 


21  CFR 

201 


.7863 
.7863 
.7863 
.7863 
.7863 
.7863 
.7863 
.7863 

.7864 


26  CFR 
Proposed  Rules: 

301 

29  CFR 

2590 

45  CFR 

303 

47  CFR 

64 

73 


.7867 

.8076 

.8074 

.7865 
.7865 


Proposed  Rules: 

36 7867 

54 7867 

69 7867 

73  (3  ckwumerrts) 7872 


7863 


Rules  and  Regulations 


Federal  Register 
Vol.  66,  No.  18 
Friday,  January  26,  2001 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  Is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Ckxle  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  booits  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFRCE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  731 

RIN  3206-AC19 

Suitability 

AGENCY:  U.S.  Office  of  Personnel 
Management. 

ACTION:  Final  rule,  extension  of  effective 
date. 

summary:  The  Office  of  Personnel 
Management  (OPM)  published  a  final 
rule  on  personnel  suitability  on 
December  28,  2000  in  the  Federal 
Register  (65  FR  82239).  Based  on  a 
memorandujn  received  from  the 
Assistant  to  the  President  and  Chief  of 
Staff  outlining  the  President's  plan  for 
Regulatory  Review,  the  implementation 
of  these  rules  has  been  extended  to 
allow  adequate  review.  The  effective 
date  for  implementation  or  these  rules  is 
being  extended  60  days  until  March  30, 
2001. 

DATES:  Effective:  March  30,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  DelPozzo,  (724)  794-5612. 

Office  of  Personnel  Management. 

Steven  R.  Colien, 

Acting  Director. 

[FR  Doc.  01-2476  Filed  1-24-01;  12:55  pm] 

nUJNG  CODE  6325-40-P 


DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 

8  CFR  Parts  103, 208, 210, 212.  235. 
241,  and  245a 

PNS  No.  2004-99;  A.G.  Order  Na  2396- 
2001] 

RIN1115-AF53 

Clarification  of  Parole  Autttority;  Delay 
of  Effective  Date 

AGENCY:  faunigration  and  Naturalization 
Service,  Department  of  Justice. 
ACTION:  Interim  rule;  delay  of  effective 
date. 

SUMMARY:  In  accordance  with  the 
memorandiun  of  January  20,  2001,  firom 
Andrew  H.  Card,  Jr.,  the  Assistant  to  the 
President  and  Chief  of  Staff,  entitled 
"Regulatory  Review  Plan" 
(memorandum),  this  rule  temporarily 
delays  for  60  days  the  effective  date  of 
the  interim  rule  entitled  "Clarification 
of  Parole  Authority,"  published  in  the 
Federal  Register  on  December  28,  2000, 
at  65  FR  82254.  This  temporary  delay 
will  allow  the  Department  an 
opportunity  for  further  consideration  of 
this  rule. 

EFFECTIVE  DATE:  The  effective  date  of  the 
interim  rule  amending  8  CFR  Parts  103, 
208,  210,  212,235,  241,  and  245a 
published  at  65  FR  82254,  December  28, 
2000,  is  delayed  until  March  30.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  Jones,  Deputy  Assistant  Attorney 
General,  Office  of  Policy  Development, 
U.S.  Department  of  Justice,  Washington, 
DC  20530,  (202)  514-4604. 
SUPPLEMENTARY  INFORMATION:  To  the 
extent  that  5  U.S.C.  553  applies,  the 
Department's  implementation  of  this 
rule  effective  upon  publication  in  the 
Federal  Register  is  based  upon  the 
"good  cause"  exception.  This  temporary 
delay  in  effective  date  will  give 
Department  officials  the  opportxmity  for 
further  review  and  consideration  of  the 
earlier  rule,  consistent  with  the 
Memorandum  of  January  20,  2001, 
published  in  the  FederaJ  Register  on 
January  24,  2001. 

Dated:  January  23,  2001. 
Eric  H.  Holder,  Jr., 
Acting  Attorney  General. 
(FR  Doc.  01-2411  Filed  1-25-01;  8:45  am] 
BILUNG  CODE  4410-1IMI 


DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 
8  CFR  Part  244 

[INS  No.  1972-99;  A.G.  Order  No.  2397- 
2001] 

RIN1115-AF01 

Temporary  Protected  Status: 
Amendments  to  ttie  Requirements  for 
Employment  Authorization  Fee,  and 
Other  Technical  Amendments;  Delay  of 
Effective  Dale 

AGENCY:  Immigration  and  Nativalization 
Service,  Department  of  Justice. 

ACTION:  Final  rule;  delay  of  effective 
date. 

SUMMARY:  In  accordance  with  the 
memorandum  of  January  20,  2001,  from 
Andrew  H.  Card,  Jr.,  the  Assistant  to  the 
President  and  Chief  of  Staff,  entitled 
"Regulatory  Review  Plan" 
(memorandimi),  this  rule  temporarily 
delays  for  60  days  the  effective  date  of 
the  final  rule  entitled  "Temporary 
Protected  Status:  Amendments  to  the 
Requirements  for  Employment 
Authorization  Fee,  and  Other  Technical 
Amendments,"  published  in  the  Federal 
Register  on  December  28,  2000,  at  65  FR 
82256.  This  temporary  delay  will  allow 
the  Department  an  opportunity  for 
further  consideration  of  this  rule. 

EFFECTIVE  DATE:  The  effective  date  of  the 
final  rule  published  at  65  FR  82256, 
December  28,  2000,  adopting  an  interim 
rule  that  amended  8  CFR  Part  244,  is 
delayed  until  March  30,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kevin  Jones,  Deputy  Assistant  Attorney 
General,  Office  of  Policy  Development, 
U.S.  Department  of  Justice,  Washington, 
DC  20530,  (202)  514-4604. 

SUPPLEMENTARY  INFORMATION:  To  the 
extent  that  5  U.S.C.  553  appUes,  the 
Department's  implementation  of  this 
rule  effective  upon  publication  in  the 
Federal  Register  is  based  upon  the 
"good  cause"  exception.  This  temporary 
delay  in  effective  date  will  give 
Department  officials  the  opportvmity  for 
further  review  and  consideration  of  the 
earlier  rule,  consistent  with  the 
Memorandum  of  January  20,  2001, 
published  in  the  Fedm-al  Register  on 
January  24,  2001. 
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Dated:  lanuary  23.  2001. 
Eric  H.  Holder,  Jr^ 

Acting  Attorney  General. 

|FR  Doc.  01-2412  j='iled  1-25-01;  8:45  am] 

I  OOOe  «41*-10-M 


DEPAfrmENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  201 
[Dodnt  No.  90H-4)056] 
Rm  0910-AA74 

Aluminum  in  Large  and  Small  Volume 
Paranterato  Uaad  in  Total  Parenteral 
Nutrition;  Delay  of  Effective  Date 

AGBICY:  Food  and  Drug  Administration. 

HHS. 

action:  Final  rule:  delay  of  effective 

date. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  delaying  until 
January  26.  2003.  the  effective  date  of  a 
final  rule  published  in  the  Federal 
Register  of  January  26,  2000  (65  FR 
4103),  and  originally  scheduled  to 
become  effective  on  January  26,  2001. 
The  final  rule  amends  FDA's  regulations 
to  add  certain  labeling  requirements  for 
alimiinum  content  in  large  volume 
parenterals  (LVP's).  small  volimie 
parenterals  (SVP's),  and  pharmacy  bulk 
packages  (PBP's)  used  in  total  parenteral 
nutrition  (TPN).  The  rule  also  specifies 
an  upper  limit  of  aluminum  permitted 
in  LVP's  and  requires  applicants  to 
submit  to  FDA  validated  assay  methods 
for  determining  alimiinum  content  in 
parenteral  drug  products.  FDA  is 
delaying  the  effective  date  of  this  rule  to 
address  concerns  raised  by  affected 
parties  about  the  possible  inability  to 
meet  the  requirements  of  the  rule  by  the 
current  effective  date. 
DATES:  The  effective  date  for  §  201.323 
(21  CFR  201.323).  added  at  65  FR  4103. 
January  26,  2000,  is  delayed  until 
January  26,  2003.  Submit  written 
comments  by  April  26,  2001. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20857.  All 
comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christine  F.  Rogers,  Center  for  Drug 
Evaluation  and  Research  (HFD-7),  Food 
and  Drug  Administration,  5600  Fishers 
Lane.  Rockville.  MD  20857.  301-594- 
2041. 


SUPPtfMENTARY  INFORMATION: 
L  Background 

On  January  26.  2000.  the  agency 
published  final  regulations  at  §  201.323 
(21  CFR  201.323)  enacting  certain 
requirements  regarding  aluminum  levels 
in  SVP's.  LVP's,  and  PBP's  used  in  TPN. 
The  new  regulations  added  to  part  201 
(21  CFR  part  201)  at  §  201.323(a)  limit 
the  aliuninum  content  for  all  LVP's  used 
in  TPN  therapy  to  25  micrograms  per 
liter  ()ig/L).  TTiis  requirement  applies  to 
all  LVP's  used  in  TPN  therapy, 
including,  but  not  limited  to,  parenteral 
amino  acid  solutions,  highly 
concentrated  dextrose  solutions, 
parenteral  lipid  emulsions,  saline  and 
electrolyte  solutions,  and  sterile  water 
for  injection. 

New  §  201.323(b)  requires  the  package 
insert  for  all  LVP's  used  in  TPN  therapy 
to  state  that  the  drug  product  contains 
no  more  than  25  ^g/L  of  aluminum.  This 
statement  must  be  included  in  the 
"Precautions"  section  of  the  labeling. 

New  §  201.323(c)  requires  the 
product's  maximum  level  of  aluminum 
at  expiry  to  be  stated  on  the  immediate 
container  label  of  SVP's  and  PBP's  used 
in  the  preparation  of  TPN  solutions.  The 
statement  on  the  immediate  container 
label  must  read  as  follows:  "Contains 

more  than jig/L  of  aluminum."  For 

those  SVP's  and  PBP's  that  are 
lyophilized  powders  used  in  the 
preparation  of  TPN  solutions,  the 
maximiun  level  of  aluminum  at  expiry 
must  be  printed  on  the  immediate 
container  label  as  follows:  "When 
reconstituted  in  accordance  with  the 
package  insert  instructions,  the 
concentration  of  aluminum  will  be  no 

more  than Jig/L."  The  maximtmi 

level  of  aluminum  must  be  stated  as  the 
highest  of:  (1)  The  highest  level  for  the 
batches  produced  during  the  last  3 
years;  (2)  the  highest  level  for  the  latest 
five  batches,  or  (3)  the  maximimi 
historical  level,  but  only  imtil 
completion  of  production  of  the  first 
five  batches  after  the  effective  date  of 
the  rule.  The  labeling  requirement 
applies  to  all  SVP's  and  PBP's  used  in 
the  preparation  of  TPN  solutions, 
including,  but  not  limited  to:  Parenteral 
electrolyte  solutions,  such  as  calciiun 
chloride,  calcium  gluceptate,  calcium 
gluconate,  magnesium  sulfate, 
potassium  acetate,  potassium  chloride, 
potassium  phosphate,  sodium  acetate, 
sodium  lactate,  and  sodium  phosphate; 
multiple  electrolyte  additive  solutions; 
parenteral  multivitamin  solutions; 
single-entity  parenteral  vitamin 
solutions,  such  as  vitamin  K  injection, 
folic  acid,  cyanocobalamin,  and 
thiamine;  and  trace  mineral  solutions, 


such  as  chromium,  copper,  iron, 
manganese,  selenium,  and  zinc. 

New  §  201.323(d)  requires  the  pr.ckage 
insert  for  all  LVP's,  SVP's,  and  PBP's 
used  in  TPN  to  contain  a  warning 
statement.  The  warning  statement  must 
be  included  in  the  "Warnings"  section 
of  the  labeling.  The  warning  must 
contain  the  following  language: 

WARNING:  This  product  contains 
aluminum  that  may  be  toxic.  Aluminum  may 
reach  toxic  levels  with  prolonged  parenteral 
administration  if  kidney  function  is 
impaired.  Premature  neonates  are 
particularly  at  risk  because  their  kidneys  are 
immature,  and  they  require  large  amounts  of 
calcium  and  phosphate  solutions,  which 
contain  aluminum. 

Research  indicates  that  patients  with 
impaired  kidney  function,  including 
prematiue  neonates,  who  receive  parenteral 
levels  of  aluminum  at  greater  than  4  to  5  ^g/ 
kg/ day  accumulate  aluminum  at  levels 
associated  with  central  nervous  system  and 
bone  toxicity.  Tissue  loading  may  occur  at 
even  lower  rates  of  administration. 

New  §  201.323(e)  requires  applicants 
and  manu&cturers  to  use  validated 
assay  methods  to  determine  the 
aluminum  content  in  parenteral  drug 
products  used  in  TPN  therapy.  The 
assay  methods  must  comply  with 
current  good  manufacturing  practice 
regulations  under  part  211  (21  CFR  part 
211)  (see  §  211.194(a)).  Holders  of 
approved  applications  for  LVP's,  SVP's, 
and  PBP's  used  in  TPN  therapy  are 
required  to  submit  a  supplement  to  FDA 
under  21  CFR  314.70(c);  see  also  21 
U.S.C.  356a(b)  describing  the  assay 
method  used  for  determining  the 
aluminum  content.  Applicants  must 
submit  the  validation  method  used  and 
the  release  data  for  several  batches.  In 
addition,  manufacturers  of  parenteral 
drug  products  not  subject  to  an 
approved  application  must  make  assay 
methodology  available  to  FDA  during 
inspections  (see  §§211.160  and 
211.180(c)). 

New  §  201.323  applies  to  all  human 
drug  LVP's,  SVP's,  and  PBP's  used  in 
TPN.  Licensed  biological  products  are 
not  covered  by  this  rule. 

n.  Description  and  Rationale  for  a 
Delay  of  the  Effective  Date  of  the  Final 
Rule 

Since  publication  of  the  final  rule,  the 
agency  has  received  letters  and  has  had 
other  communications  with  industry 
and  industry  trade  associations  in 
which  industry  has  stated  the  need  for 
additional  time  to  meet  the 
requirements  of  the  rule.  In  early  Juine 
2000.  the  agency  met  with 
representatives  from  industry  and  an 
industry  association.  The  meeting 
participants  discussed  their  concerns 
with  the  following  issues:  (1)  Inadequate 
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time  for  final  rule  implementation;  (2) 
insuificient  space  on  immediate 
container  label  of  SVP's  to  state 
aluminum  levels;  (3)  LVP's  that  will  not 
meet  the  25  jig/L  liinit  without 
reformulation  or  repackaging;  (4) 
imavailability  of  release  data  required 
for  submission  for  low  production 
products;  (5)  labeling  SVP's  and  PBP's 
with  less  than  25  ^g/L  of  aluminum;  (6) 
the  need  for  a  uniform  approach  to 
aluminum  testing  during  stability 
studies  so  that  the  sampling  time  points 
for  the  tests  are  the  same  for  all 
products;  and  (7)  clarification  that  the 
final  rule  applies  only  to  LVP.  SVP.  and 
PBP  drug  products  used  in  TPN  and  not 
to  devices. 

Industry  and  the  industry  association 
stated  at  this  meeting  that  additional 
time  is  necessary  for  moving  methods 
validation  from  research  and 
development  to  production,  to  order 
and  install  equipment,  and  to  reduce 
aluminum  levels  in  raw  materials.  They 
also  noted  that  a  number  of  LVP's  are 
in  the  50  ng/L  of  aluminum  range  rather 
than  the  25  ng/L  range;  therefore,  these 
products  will  require  repackaging  or 
reformulation  to  meet  the  limit. 

FDA  has  included  in  docket  number 
90N-0056  a  copy  of  the  meeting 
minutes.  As  part  of  the  meeting,  FDA 
confirmed  the  following:  (1)  That 
submission  of  historical  batch  release  or 
stability  data  after  completion  of 
production  of  several  batches  is 
consistent  with  the  final  rule  as  it  exists; 
(2)  that  stability  testing  at  time  zero  and 
annually  thereafter  is  consistent  with 
the  final  rule  as  it  exists;  (3)  that  the 
final  rule  applies  only  to  LVP,  SVP,  and 
PBP  drugs  used  in  TPN;  and  (4)  that 
when  a  PBP  is  divided  into  aliquots  of 
LVP's,  the  LVP  aliquots  must  meet  the 
25  ^ig/L  aluminum  limit  required  for  all 
LVP's. 

After  ihe  meeting,  FDA  confirmed 
that  §  201.10(i)  permits  a  small  package 
exemption  that  applies  to  SVP's  with 
insufficient  space  on  the  immediate 
container  label  to  state  aluminum  levels, 
j  FDA  is  issuing  this  notice  to  delay  the 
effective  date  of  the  rule  to  address  the 
concerns  raised  by  industry  regarding 
the  inability  to  meet  certain 
requirements  of  the  rule  within  1  year. 

m.  Comment  on  the  Extension  of  the 
Effiective  Date 

FDA  placed  minutes  from  the  meeting 
described  in  Section  II  of  this  docimient 
in  Docket  No.  90N-0056  shortly  after 
the  meeting  in  Jime  2000.  Those 
minutes  and  the  memoranda  of 
associated  telephone  calls  set  forth  in 
detail  the  reasons  a  stay  of  the  effective 
date  for  the  aluminum  rule  until  January 
26,  2003,  would  be  in  the  public 


interest.  In  particular,  the  agency  is 
concerned  that  some  products  unable  to 
reformulate  by  the  existing  effective 
date  are  medically  necessary  and 
without  alternatives  thus  potentially 
putting  certain  patients  at  great  risk. 
Since  the  agency  is  extending  the 
effective  date  of  the  aluminum  final  rule 
based  on  the  information  submitted  to  it 
and  the  safety  concerns  associated  with 
the  potential  unavailability  of  certain 
medically  necessary  products  it  finds, 
for  good  cause,  that  this  extension  of  the 
effective  date  of  the  final  rule  does  not 
require  further  notice  and  comment 
procedures  (5  U.S.C.  553(b);  21  CFR 
10.40(e)(1)).  More  than  6  months  have 
passed  since  the  agency  placed 
supporting  information  in  Docket  No. 
90N-O056,  and  the  agency  has  received 
no  adverse  correspondence  or 
comments  with  respect  to  the  request  to 
delay  the  extension  date.  In  addition, 
FDA  has  received  several  telephone 
inquiries  from  other  affected  parties 
requesting  a  delay  of  the  effective  date. 
Therefore,  the  agency  is  now  extending 
the  effective  date  of  the  final  rule. 
However,  in  accordance  with  21  CFR 
10.40(e)(1),  the  agency  will  accept 
comment  on  this  extension  for  a  period 
of  90  days. 

Dated:  January  18,  2001. 
Ann  M.  Witt, 

Acting  Associate  Commissioner  for  Policy. 
[FR  Doc.  01-2125  Filed  1-25-01;  8:45  am) 

BH.UNG  CODE  416(M)1-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Pari  64 

[CO  Docket  No.  96-115;  FCC  99-223] 

Telecotnmunicationa  Carriers'  Use  of 
Customer  Proprietary  Network 
Information  and  Other  Customer 
Information 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule;  announcement  of 
effective  date. 

SUMMARY:  The  Commission's 
amendments  to  its  customer  proprietary 
netwc  fk  information  (CPNI)  rules, 
which  contained  information  collection 
requirements,  became  effective  on 
March  2,  2000. 

EFFECTIVE  DATES:  The  amendments  to 
§§64.2005,  64.2007  and  64.2009  became 
effective  on  March  2,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jodie  Donovan,  Attorney  Adviser, 
Common  Carrier  Bureau,  Policy  and 


Program  Planning  Division,  (202)  418- 
1580. 

SUWLEM6NTARY  INFORMATION:  On  August 
16,  1999,  the  Commission  adopted 
amended  rules,  pursuant  to  section  222 
of  the  Communications  Act,  to  protect 
CPNI  and  ensure  that  customers  are  able 
to  control  their  personal  information 
fitim  unauthorized  use,  disclosure  and 
access  by  common  carriers.  A  summary 
of  these  amendments  was  published  in 
the  Federal  Register  (64  FR  53242, 
October  1, 1999).  Because  the  rules 
imposed  new  information  collection 
requirements  that  had  not  been 
approved  by  OMB,  we  stated  that  "the 
Commission  will  publish  a  document  in 
the  Federal  Register  annoimcing  the 
effective  dates  of  these  rules."  The 
information  collection  requirements 
were  approved  by  OMB  on  March  2, 
2000.  See  OMB  Nos.  3060-0715.  Ehie  to 
an  oversight,  the  Commission  failed  to 
publish  notice  of  OMB  approval  earlier, 
but  we  have  treated  the  amendments  as 
effective  since  March  2,  2000,  as 
anticipated  by  our  order.  See 
Implementation  of  the 
Telecommunications  Act  of  1996, 
Telecommunications  Carriers  Use  of 
Customer  Proprietary  Network 
Information  and  Other  Customer 
Information  and  Implementation  of  the 
Non-Accounting  Safeguards  of  section 
271  and  272  of  the  Communications  Act 
of  1934,  as  Amended,  CC  Docket  Nos. 
96-115  and  96-149, 14  FCC  Red  14409, 
14509,  para.  207  (1999).  This 
publication  therefore  satisfies  the 
statement  that  the  Commission  would 
publish  a  document  announcing  the 
effective  date  of  the  rules. 

List  of  Subiects  on  47  CFR  Fart  64 

Communications  common  carriers. 
Reporting  and  recordkeeping 
requirements.  Telephone. 

Federal  Communications  Commission. 
Magalie  R.  Salas, 
Secretary. 

[FR  Doc.  01-2151  Filed  1-25-01;  8:45  am) 
BUJNG  cooe  sna-oi-p 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Pari  73 

[DA  01-92,  MM  Docket  No.  00-186,  RM- 
9970] 

Radio  Broadcasting  Services;  Rapid 
City,  South  Dakota,  Gillette,  Wyoming 

AGENCY:  Federal  Conmiunications 

Commission. 

ACTION:  Final  rule. 
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SUMMARY:  At  the  request  of  Bethesda 
Christian  Broadcasting,  Inc.,  licensee  of 
Station  KLMP.  Rapid  City.  South      "^ 
Dakota,  the  Commission  substitutes 
Channel  250C  for  250C1  at  Rapid  City, 
modifies  the  license  of  Station  KLMP's 
license  accordingly,  and  substitutes 
Channel  282A  for  vacant  Channel  249A 
at  Gillette.  Wyoming,  to  accommodate 
the  upgrade  at  Rapid  City.  See  65  PR 
60602  (October  12.  2000).  Channel  250C 
can  be  allotted  at  Rapid  City,  South 
Dakota,  at  coordinates  44-19-42  and 
103-50-03,  at  petitioner's  requested 
site.  Channel  282A  can  be  allotted  at 
Gillette,  Wyoming  at  coordinates  44- 
17-36  and  105-30-06  at  a  site  0.25 
kilometers  (0.25  miles)  north  of  the 
community. 

DATES:  Effective  March  5.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Victoria  M.  McCauley,  Mass  Media 
Bureau.  (202)  418-2180. 


SUPPt^MENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  00-186, 
adopted  January  3,  2001,  and  released 
January  12,  2001.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center,  445  12th  Street,  SW, 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Services, 
Inc.,  (202)  857-3800,  1231  20th  Street, 
^W,  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 


PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303.  334  and  336. 

2.  Section  73.202(b)  the  FM  Table  of 
Allotments  under  South  Dakota  is 
amended  by  removing  Channel  250C1  at 
Rapid  City  and  adding  Channel  250C  at 
Rapid  City. 

3.  Section  73.202(b)  the  FM  Table  of 
Allotments  under  Wyoming  is  amended 
by  removing  Channel  249A  at  Gillette 
and  adding  Channel  282A  at  Gillette. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  01-2281  Filed  1-25-01;  8:45  am) 

MUMG  CODE  671 2-01-U 
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Proposed  Rules 


rhis  section  of  the  FEDERAL  REGISTER 
I  »ntains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  ttie 
njle  making  prior  to  ttie  adoption  of  ttie  final 
rules. 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  301 


[REG-1 08553-00] 


RIN  1545-AY09 


Classification  of  Certain  Pension  and 
Employee  Benefit  Trusts,  and  Other 
Trusts;  Hearing  Cancellation 


li 


iGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTKM:  Cancellation  of  notice  of  public 
hearing  on  proposed  rulemaking. 

SUMMARY:  This  document  provides 
notice  of  cancellation  of  a  public 
hearing  on  proposed  regulations  relating 
to  pension  and  employment  benefit 
trusts,  and  other  trusts. 

DATES:  The  public  hearing  originally 
scheduled  for  Wednesday,  January  31, 
2001,  at  10  a.m.  is  canceled. 

FOR  FURTHER  INFORMATION  CONTACT:  Guy 

R.  Traynor  of  the  Regulations  Unit, 
Office  of  Special  Coimsel,  at  (202)  622- 
7180  (not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION:  A  notice 
of  proposed  rulemaking  and  notice  of 
public  hearing  that  appeared  in  the 
Federal  Register  on  Thursday,  October 
12,  2000  (65  FR  60822),  announced  that 
a  public  hearing  was  schedule  for 
January  31,  2001,  at  10  a.m.,  in  the 
auditorium  of  the  Internal  Revenue 
Building,  1111  Constitution  Avenue 
NW.,  Washington.  DC.  The  subject  of 
the  public  hearing  is  proposed 
regulations  under  section  7701  of  the 
Internal  Revenue  Code.  The  deadline  for 
requests  to  speak  and  outlines  of  oral 
i^mments  expired  on  January  10,  2001. 
I  The  notice  of  proposed  rulemaking 
ind  notice  of  public  hearing,  instructed 
those  interested  in  testifying  at  the 
public  hearing  to  submit  a  request  to 
speak  and  an  outline  of  the  topics  to  be 
addressed.  As  of  January  16,  2001,  no 
one  has  requested  to  speak.  Therefore, 


the  public  hearing  scheduled  for 
January  31,  2001,  is  canceled. 

Cynthia  E.  Grigsby, 

Chief,  Regulations  Unit,  Office  of  Special 
Counsel  (Modernization  and  Strategic 
Planning). 

[FR  Doc.  01-1991  Filed  1-25-01;  8:45  am] 
BILLING  CODE  4a30-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  36,  54,  and  69 
[CC  Docket  No.  96-45;  FCC  01-8] 

Federal-State  Joint  Board  on  Universal 
Service  ~ 

agency:  Federal  Communications 

Commission. 

ACTION:  Notice  of  proposed  rule. 

summary:  In  this  dociunent,  the 
Commission  seeks  comment  on  the 
Recommended  Decision  of  the  Federal- 
State  Joint  Board  on  Universal  Service 
(Joint  Board)  regarding  a  plan  for 
reforming  the  rural  imiversal  service 
support  mechanism  submitted  by  the 
Rural  Task  Force. 

DATES:  Comments  are  due  on  or  before 
February  26,  2001  and  reply  comments 
are  due  on  or  before  March  12,  2001. 
Written  comments  by  the  public  on  the 
proposed  and/or  modified  information 
collections  discussed  in  this  Further 
Notice  of  Proposed  Rulemaking  are  due 
on  or  before  February  26,  2001.  Written 
comments  must  be  submitted  by  the 
Office  of  Management  and  Budget 
(OMB)  on  the  proposed  and/or  modified 
information  collections  on  or  before 
March  27,  2001. 

ADDRESSES:  Parties  vtrho  choose  to  file 
by  paper  must  file  an  original  and  four 
copies  of  each  filing.  If  more  than  one 
docket  or  rulemaking  nvunber  appears  in 
the  caption  of  this  proceeding, 
commenters  must  submit  two  additional 
copies  for  each  additional  docket  or 
rulemaking  number.  All  filings  must  be 
sent  to  the  Commission's  Secretary, 
Magalie  Roman  Salas,  Office  of  the 
Secretary,  Federal  Communications 
Commission,  445  12th  Street,  SW.. 
Washington,  DC  20554.  hi  addition  to 
filing  comments  with  the  Secretary,  a 
copy  of  any  comments  on  the 
information  collection(s)  contained 
herein  should  be  submitted  to  Judy 
Boley,  Federal  Communications 
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Commission,  Room  1-C804,  445  12th 
Street,  SW..  Washington.  DC  20554,  or 
via  the  Internet  to  jboley@fcc.gov  and  to 
Edward  C.  Springer,  OMB  Desk  Officer, 
10236  NEOB.  725  17th  Street,  NW., 
Washington,  DC  20503,  or  via  the 
Internet  to  vhuth@omb.eop.gov.  Parties 
should  also  send  three  paper  copies  of 
their  filings  to  Sheryl  Todd,  Accounting 
Policy  Division.  Common  Carrier 
Bureau,  Federal  Communications 
Commission,  445  Twelfth  Street,  SW.,  . 
Room  5-B540,  Washington,  DC  20554. 
Parties  who  choose  to  file  by  paper 
should  also  submit  tlieir  comments  on 
diskette.  These  diskettes  should  be 
submitted  to  Sheryl  Todd.  Accounting 
Policy  Division,  Common  Carrier 
Biu'eau,  Federal  Communications 
Commission,  445  Twelfth  Street,  SW., 
Room  5-B540,  Washington,  DC  20554. 
In  addition,  commenters  must  send 
diskette  copies  to  the  Commission's 
copy  contractor.  International 
Transcription  Services,  Inc.,  1231  20th 
Street.  NW.,  Washington.  DC  20037. 
FOR  FURTHER  INFORMATION  CONTACT:  Greg 
Guice,  Attorney,  Common  Carrier 
Bureau,  Accounting  Polity  Division, 
(202)  418-7400. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Further 
Notice  of  Proposed  Rulemaking  in  CC 
Docket  No.  96—45  released  on  January 

12,  2001.  The  full  text  of  tliis  ilocument 
is  available  for  public  inspection  during 
regular  business  hours  in  the  FCC 
Reference  Center,  Room  CY-A257,  445 
Twelfth  Sti-eet,  SW.,  Washington.  DC, 
20554.  This  FNPRM  contains  proposed 
information  collection(s)  subject  to  the 
Paperwork  Reduction  Act  of  1995 
(PRA).  It  has  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  under  the  PRA.  OMB. 
the  general  public,  and  other  Federal 
agencies  are  invited  to  comment  on  the 
proposed  information  collections 
contained  in  this  proceeding. 

Paperwork  Reduction  Act 

The  FPRM  contains  a  proposed 
information  collection.  "The 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burdens, 
invites  the  general  public  and  OMB  to 
comment  on  the  information 
collection(s)  contained  in  this  NPRM,  as 
required  by  the  PRA,  Public  Law  104- 

13.  Public  and  agency  comments  on  the 
proposed  and/or  modified  information 
collections  discussed  in  this  Notice  of 
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Proposed  Rulemaking  are  due  on  or 
before  February  26.  2001.  Written 
comments  must  be  submitted  by  the 
Office  of  Management  and  Budget 
(OMB)  on  the  proposed  and/or  modified 
information  collections  on  or  before 
March  27,  2001. 

Comments  should  address:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 


Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 


OMB  Control  Number:  None. 

Title:  Federal  State  Joint  Board  on 
Universal  Service — Proposed  Plan  for 
Reforming  the  Rural  Universal  Service 
Support  Mechanism.  CC  Docket  No.  96- 
45. 

Form  No. .-None. 

Type  of  Review:  Proposed  New 
Collections. 

Respondents:  Business  or  other  for- 
profit. 


TMa 


1.  Seif-Certified  Disaggregation  Ptan  

2.  Reporting  of  Working  Loops  at  Cost-Zone  Level 

3.  State  Certification  Letter 


Numtwrof 
respondents 


873 

873 

51 


Est.  time  per  expense 


.66  (40  minutes) 

2  hrs  

3hrs  


Total  annual 
txjrden 


576 

1746 

153 


Total  Annual  Burden:  2475. 

Ojst  to  Respondents:  $0. 

Needs  and  Uses:  The  Rural  Task 
Force  proposes  that  rural  carriers  be 
given  a  choice  of  three  different  options 
for  disaggregating  and  targeting  per-line 
universal  service  support,  including 
high-cost  loop  support.  Long  Term 
Support  (LTS),  and  Local  Switching 
Support  (LSS),  to  wire  center  cost  zones. 
Padi  1  would  be  available  to  rural 
carriers  that  do  not  want  to  target  high- 
cost  support.  Path  2  would  be  available 
to  rural  carriers  that  want  state 
commission  review  and  approval  of  a 
disaggregation  plan.  Path  3  would  be 
available  to  rural  carriers  interested  in 
self-certifying  a  method  for 
disaggregating  universal  service  support 
into  a  maximum  of  two  cost  zones  per 
wire  center.  A  disaggregation  plan  filed 
under  Path  3  must  use  a  rationale  that 
is  reasonably  related  to  the  cost  of 
providing  service  for  each  cost  zone 
within  each  disaggregation  category 
(high-cost  loop  support,  LSS,  and  LTS). 
If  these  proposals  are  adopted,  rural 
carriers  that  elect  to  disaggregate  and 
target  per-line  support  would  be 
required  to  report  loops  at  the  cost-zone 
level,  as  opposed  to  reporting  loops  at 
the  study  area  level.  We  believe  the 
burden  associated  with  this  proposed 
reporting  requirement  is  appropriately 
balanced  Mridi  the  benefits  reporting 
rural  carriers  would  receive.  The  Rural 
Task  Force  also  proposes  extension  of 
the  section  254(e)  certification  process 
to  rural  carriers.  Under  this  process, 
state  regulatory  commissions  would 
provide  the  Commission  with  annual 
certifications  indicating  that  the  carriers 
in  their  states  receiving  federal 
universal  service  support  will  use  the 
support  "only  for  the  provision, 
maintenance,  and  upgrading  of  facilities 
and  services  for  which  the  support  is 
intended."  This  reporting  requirement 
would  provide  states  and  carriers  with 


access  to  federal  universal  service 
support  in  a  way  that  ensures  the 
integrity  of  the  universal  service  fund. 
This  is  a  nominal  burden  on  rural 
carriers  and  is  balanced  against  the  high 
degree  of  federal  universal  service 
benefits  rural  carriers  woidd  receive. 
This  proposed  modification  would 
ensure  that  receipt  of  the  federal 
support  is  appropriate  and  being  used  in 
a  manner  consistent  with  section  254  of 
the  Telecommimications  Act  of  1996. 
The  goal  of  these  proposals  are  to  ensure 
that  per-line  high-cost  universal  service 
support  more  closely  associates  the  cost 
of  providing  service  and  promotes 
efficient  competitive  entry. 

Synopsis  of  NPRM 

I.  Introduction 

1 .  In  this  Further  Notice  of  Proposed 
Rulemaking  (FNPRM),  we  seek 
comment  on  the  Recommended 
Decision  of  the  Federal-State  Joint  Board 
on  Universal  Service  (Joint  Board) 
regarding  a  plan  for  reforming  the  rural 
universal  service  support  mechanism. 
The  Joint  Board  sent  to  the  Commission 
the  Rxiral  Task  Force  Recommendation 
as  a  good  foundation  for  implementing 

a  rural  universal  service  plan  that 
benefits  consumers  and  provides  a 
stable  environment  for  rural  carriers  to 
invest  in  rural  America.  The  Joint  Board 
also  identified  specific  issues  for  the 
Commission  to  address  in  implementing 
the  Rural  Task  Force  plan.  The  Joint 
Board's  Recommended  Decision,  which 
incorporates  the  Rural  Task  Force  plan 
as  Appendix  A,  is  attached  as  Appendix 
1  to  the  FNPRM. 

n.  lasoes  for  Conmient 

2.  We  seek  comment  on  the  Joint 
Board's  conclusion  that  the  Rural  Task 
Force  Recommendation  is  a  good 
foundation  for  implementing  a  rural 
universal  service  plan  for  the  next 
several  years.  Should  we  adopt  the 


Rural  Task  Force  plan  as  a  means  of 
providing  stability  to  rural  carriers  over 
the  next  several  years  and  encouraging 
investment  in  naal  infrastructure?  Does 
the  Rural  Task  Force  plan  provide  for 
universal  service  support  that  is 
sufficient  for  purposes  of  the 
Telecommunications  Act  of  1996? 
Parties  should  comment  on  the  public 
policy  implications  of  the  Rural  Task 
Force  plan  and/or  particular  aspects  of 
the  plan,  including  its  potential  effects 
on  the  competition  and  universal 
service  goals  of  the  1996  Act,  and 
whether  and  how  it  would  promote 
consumer  welfare.  Parties  also  should 
address  how  small  business  entities, 
including  small  incumbent  local 
exchange  carriers  and  new  entrants,  will 
be  affected  by  the  Rural  Task  Force 
plan. 

3.  We  also  seek  comment  on  specific 
implementation  issues  identified  by  the 
Joint  Board,  as  well  as  any  other  issues 
related  to  implementation  of  the  Rural 
Task  Force  Recommendation.  First,  we 
invite  commenters  to  address  the 
proposed  safety  valve  mechanism  for 
providing  additional  support  to  rural 
carriers  that  make  meaningful  post- 
transaction  investments  in  acquired 
exchanges.  How  should  safety  valve 
support  be  distributed  if  the  total 
amount  of  support  for  which  rural 
carriers  are  eligible  exceeds  the 
proposed  cap  of  five  percent  of  the  high- 
cost  loop  support  fund?  How  should 
"meaningful  investment"  be  defined  for 
piuposes  of  safety  valve  support? 
Should  a  carrier's  safety  valve  support 
transfer  to  a  different  carrier  as  a  result 
of  a  subsequent  transfer  of  exchanges? 
Should  safety  valve  support  be  fixed  in 
competitive  study  areas  in  the  same 
manner  as  other  high-cost  loop  support, 
or  would  such  an  approach  imduly 
dissuade  investment?  We  invite 
commenters  to  address  these  and  any 
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[}ther  issues  involved  in  implementing  a 
taiety  valve  mechanism. 

4.  Second,  we  invite  commenters  to 
iddress  implementation  of  the  Rural 
f  ask  Force  proposal  to  fix  per-line 
ibpport  in  competitive  study  areas.  The 
oint  Board  agreed  with  the  Rural  Task 
'orce  that  the  Commission  should  fix 
support  when  a  competitor  begins 

Eroviding  services  in  a  given  study  area, 
ut  stated  that  "it  is  imclear  how  the 
high-cost  loop  fund  cap  would  account 
for  fixed  rural  carrier  support."  We  seek 
comment  from  interested  parties, 
including  the  Rural  Task  Force,  on  the 
relationship  of  the  cap  on  high-cost  loop 
support  to  fixed  per-line  support  in 
competitive  study  areas.  We  also  seek 
comment  on  whether  the  proposed 
ability  of  incumbent  LECs  to  adjust  their 
fixed  per-line  support  levels  to  recover 
costs  associated  with  catastrophic 
events  should  be  limited  by  the 
availability  of  support  from  other 
sources,  such  as  insurance.  Rural 
Utilities  Service  loans,  and  federal  or 
state  emergency  management  relief. 
Commenters  are  invited  to  address  these 
and  any  other  issues  involved  in 
implementing  the  provisions  of  the 
Rural  Task  Force  plan  for  support  in 
competitive  study  areas. 

5.  Third,  we  seek  comment  on  the 
Riu^  Task  Force  proposal  to  make 
above-the-cap  safety  net  additive 
support  available  in  years  in  which  the 
cap  on  high-cost  loop  support  is 
triggered  to  rural  carriers  with  over  14 
percent  growth  in  telecommunications 
plant  in  service.  As  proposed,  would  the 
safety  net  additive  mechanism  enable 
rural  carriers  to  recover  more  than  100 
percent  reimbiirsement  on  their 
incremental  loop  investment?  If  so.  how 
should  the  mechanism  be  modified?  We 
invite  commenters  to  address  this  and 
any  other  safety  net  additive 
implementation  issues.  Finally,  we 
invite  interested  parties  to  comment  on 
any  other  issues  related  to 
implementation  of  the  Riual  Task  Force 
plan. 

m.  Procednral  Issnes 

A.  Ex  Parte  Presentations 

6.  This  is  a  permit  but  disclose 
rulemaking  proceeding.  Ex  parte 
presentations  are  permitted,  except 
during  the  Sunshine  Agenda  period, 
provided  that  they  are  disclosed  as 
provided  in  the  Commission's  rules. 

B.  Initial  Regulatory  Flexibility  Analysis 

7.  As  required  by  the  RegiUatory 
Flexibility  Act  (RFA),  the  Commission 
has  prepared  this  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  of  the 
possible  significant  economic  impact  on 


small  entities  of  the  proposals  in  this 
FNPRM.  Written  public  comments  are 
requested  on  the  IRFA.  These  comments 
must  be  filed  in  accordance  with  the 
filing  deadlines,  and  should  have  a 
separate  and  distinct  heading 
designating  them  as  responses  to  the 
IRFA.  The  Commission  will  send  a  copy 
of  the  FNPRM.  including  this  IRFA,  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  (SBA)  in 
accordance  with  the  RFA.  In  addition, 
the  FNPRM  and  IRFA  (or  summaries 
thereof)  will  be  published  in  the  Federal 
Register. 

1.  Need  for,  and  Objectives  of,  the    . 
Proposed  Rules 

8.  The  1996  Act  requires  the 
Commission  to  consult  with  the  Joint 
Board  in  implementing  section  254, 
which  establishes  a  number  of 
principles  for  the  preservation  and 
advancement  of  universal  service  in  a 
competitive  telecommunications 
environment.  The  Commission  initiated 
this  proceeding  to  consider  the 
Recommended  Decision  of  the  Joint 
Board  regarding  a  rural  imiversal  service 
plan  developed  by  the  Rural  Task  Force. 
The  Rural  Task  Force  plan  is  a  proposal 
for  the  distribution  of  universal  service 
support  to  rural  carriers  which  is 
designed  to  be  implemented 
inunediately  and  to  remain  in  place  over 
a  five-year  period.  The  Joint  Board 
found  that  the  Rural  Task  Force  sought 
to  achieve  the  goals  of  the  1996  Act  to 
preserve  and  advance  universal  service, 
facilitate  competition  in  rural  areas,  and 
provide  a  predictable  level  of  universal 
service  support.  The  Joint  Board  stated 
that  the  Rural  Task  Force  plan  would 
provide  rural  carriers  with  stability  for 
planning  their  investments  over  the  next 
several  years,  while  seeking  to 
encourage  competition  in  high-cost 
areas  through  a  flexible  system  for 
disaggregating  support  to  establish  the 
portable  per-line  support  amount 
available  to  all  eligible 
telecommimications  carriers.  The  Joint 
Board  foimd  that  additional  support 
under  the  plan  is  "generally  designed  to 
provide  carriers  serving  rural  areas  with 
increased  incentives  to  invest  in  new 
infi^structure  and  technologies."  In 
sum,  the  Joint  Board  recommended  the 
Rural  Task  Force  plan  to  the 
Commission  as  a  good  foundation  for 
implementing  a  rural  universal  service 
plan  that  benefits  consumers  and 
provides  a  stable  environment  for  rural 
carriers  to  invest  in  rural  America. 

2.  Legal  Basis 

-    9.  This  rulemaking  action  is 
supported  by  sections  4{i),  4(j),  201,  205, 


254,  and  403  of  the  Communications 
Act  of  1934,  as  amended. 

3.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Notice  Will  Apply 

10.  The  RFA  directs  agencies  to 
provide  a  description  of,  and,  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  may  be  affected  by 
the  proposed  rules,  if  adopted.  The  RFA 
generally  defines  "small  entity"  as 
having  the  same  meaning  as  the  term 
"small  business,"  "small  organization," 
and  "small  governmental  jurisdiction." 
In  addition,  the  term  "small  business" 
has  the  same  meaning  as  the  term' 
"small  business  concern"  under  the 
Small  Business  Act,  unless  the 
Commission  has  developed  one  or  more 
definitions  that  are  appropriate  to  its 
activities.  Under  the  Small  Business 
Act,  a  "small  business  concern"  is  one 
that:  (1)  Is  independently  owned  and 
operated;  (2)  is  not  dominant  in  its  field 
of  operation;  and  (3)  meets  any 
additional  criteria  established  by  the 
SBA. 

1 1 .  We  have  included  small 
incumbent  carriers  in  this  RFA  analysis. 
A  "small  business"  under  the  RFA  is 
one  that,  inter  alia,  meets  the  pertinent 
small  business  size  standard  {e.g.,  a 
telephone  communications  business 
having  1,500  or  fewer  employees),  and 
"is  not  dominant  in  its  field  of 
operation."  The  SBA's  Office  of 
Advocacy  contends  that,  for  RFA 
purposes,  small  inciimbent  carriers  are 
not  dominant  in  their  field  of  operation 
because  any  such  dominance  is  not 
"national"  in  scope.  We  have  therefore 
included  small  inciunbent  carriers  in 
this  RFA  analysis,  although  we 
emphasize  that  this  RFA  action  has  no 
effect  on  the  Commission's  analyses  and 
determinations  in  other,  non-RFA 
contexts. 

12.  Local  Exchange  Carriers.  Neither 
the  Commission  nor  the  SBA  has 
developed  a  definition  for  small 
providers  of  local  exchange  services. 
The  closest  applicable  definition  under 
the  SBA  rules  is  for  telephone 
commimications  companies  other  than 
radiotelephone  (wireless)  companies. 
According  to  the  most  recent 
Telecommunications  Industry  Revenue 
data,  1 ,348  inciunbent  carriers  reported 
that  they  were  engaged  in  the  provision 
of  local  exchange  services.  We  do  not 
have  data  specifying  the  number  of 
these  carriers  that  are  either  dominant 
in  their  field  of  operations,  are  not 
independently  owned  and  operated,  or 
have  more  than  1,500  employees,  and 
thus  are  unable  at  this  time  to  estimate 
with  greater  precision  the  number  of 
local  exchange  carriers  that  would 
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qualiiy  as  small  business  concerns 
under  the  SBA's  definition.  Of  the  1,348 
incumbent  carriers,  13  entities  are  price 
cap  carriers  that  would  not  be  subject  to 
the  rules,  if  adopted.  Consequently,  we 
estimate  that  fewer  than  1,335  providers 
of  local  exchange  service  are  small 
entities  or  small  incumbent  local 
exchange  carriers  that  may  be  affected 
by  the  proposed  Rural  Task  Force  plan. 

13.  Competitive  Access  Providers. 
Neither  the  Commission  nor  the  SBA 
has  developed  a  definition  of  small 
entities  specifically  applicable  to 
competitive  access  services  providers 
(CAPs).  The  closest  applicable 
definition  imder  the  SBA  rules  is  for 
telephorie  communications  companies 
other  than  except  radiotelephone 
(wireless)  companies.  According  to  the 
most  recent  Trends  in  Telephone 
Service  data,  212  CAPs/competitive 
local  exchange  carriers  and  10  other 
local  exchange  carriers  reported  that 
tiiey  were  engaged  in  the  provision  of 
competitive  local  exchange  services.  We 
do  not  have  data  specifying  the  number 
of  these  carriers  that  are  not 
independently  owned  and  operated,  or 
have  more  than  1 ,500  employees,  and 
thus  are  unable  at  this  time  to  estimate 
with  greater  precision  the  number  of 
CAPs  that  would  qualify  as  small 
business  concerns  under  the  SBA's 
definition.  Consequently,  we  estimate 
that  there  are  less  than  212  small  entity 
CAPs  and  10  other  local  exchange 
carriers  that  may  be  affected  by  the 
proposed  Rural  Task  Force  plan. 

14.  Cellular  Licensees.  Neither  the 
Commission  nor  the  SBA  has  developed 
a  definition  of  small  entities  applicable 
to  cellular  licensees.  Therefore,  the 
applicable  definition  of  small  entity  is 
the  definition  under  the  SBA  rules 
applicable  to  radiotelephone  (wireless) 
companies.  This  provides  that  a  small 
entity  is  a  radiotelephone  company 
employing  no  more  than  1 ,500  persons. 
According  to  the  Bureau  of  the  Census, 
only  twelve  radiotelephone  firms  from  a 
totjd  of  1,178  such  firms  which  operated 
diuing  1992  had  1,000  or  more 
employees.  Therefore,  even  if  all  twelve 
of  these  firms  were  cellular  telephone 
companies,  nearly  all  cellular  carriers 
were  small  businesses  imder  the  SBA's 
definition.  In  addition,  we  note  that 
there  are  1,758  cellular  licenses; 
however,  a  cellular  licensee  may  own 
several  licenses.  In  addition,  according 
to  the  most  recent  Telecommunications 
Industry  Revenue  data,  808  carriers 
reported  that  they  were  engaged  in  the 
provision  of  either  cellular  service  or 
Personal  Communications  Service  (PCS) 
services,  which  are  placed  together  in 
the  data.  We  do  not  have  data  specifying 
the  number  of  these  carriers  that  are  not 


independently  owned  and  operated  or 
have  more  than  1,500  employees,  and 
thus  are  unable  at  this  time  to  estimate 
with  greater  precision  the  number  of 
cellular  service  carriers  that  would 
qualify  as  small  business  concerns 
under  the  SBA's  definition. 
Consequently,  we  estimate  that  there  are 
fewer  than  808  small  cellular  service 
carriers  that  may  be  affected  by  the 
proposed  Rural  Task  Force  plan. 

15.  Broadband  Personal 
Communications  Service  (PCS).  The 
broadband  PCS  spectrum  is  divided  into 
six  fi«quency  blocks  designated  A 
through  F,  and  the  Commission  has  held 
auctions  for  each  block.  The 
Conunission  defined  "small  entity"  for 
Blocks  C  and  F  as  an  entity  that  has 
average  gross  revenues  of  less  than  $40 
million  in  the  three  previous  calendar 
years.  For  Block  F,  an  additional 
classification  for  "very  small  business" 
was  added  and  is  defined  as  an  entity 
that,  together  with  their  affiliates,  has 
average  gross  revenues  of  not  more  than 
$15  million  for  the  preceding  three 
calendar  years.  These  regulations 
defining  "small  entity"  in  the  context  of 
broadband  PCS  auctions  have  been 
approved  by  the  SBA.  No  small 
businesses  within  the  SBA-approved 
definition  bid  successfully  for  licenses 
in  Blocks  A  and  B.  There  were  90 
winning  bidders  that  qualified  as  small 
entities  in  the  Block  C  auctions.  A  total 
of  93  small  and  very  small  business 
bidders  won  approximately  40%  of  the 
1,479  licenses  for  Blocks  D,  E,  and  F. 
Based  on  this  information,  we  conclude 
that  the  number  of  small  broadband  PCS 
licensees  will  include  the  90  winning  C 
Block  bidders  and  the  93  qualifying 
bidders  in  the  D,  E,  and  F  blocks,  for  a 
total  of  183  small  entity  PCS  providers 
as  defined  by  the  SBA  and  the 
Commission's  auction  rules. 

16.  Rural  Radiotelephone  Service.  The 
Commission  has  not  adopted  a 
definition  of  small  entity  specific  to  the 
Rural  Radiotelephone  Service.  A 
significant  subset  of  the  Riu-al 
Radiotelephone  Service  is  the  Basic 
Exchange  Telephone  Radio  Systems 
(BETRS).  We  will  use  the  SBA's 
definition  applicable  to  radiotelephone 
companies,  i.e.,  an  entity  employing  no 
more  than  1,500  persons.  There  are 
approximately  1 .000  licensees  in  the 
Rural  Radiotelephone  Service,  and  we 
estimate  that  almost  all  of  them  qualify 
as  small  entities  under  the  SBA's 
definition. 

17.  Specialized  Mobile  Radio  (SMR). 
The  Commission  awards  bidding  credits 
in  auctions  for  geographic  area  800  MHz 
and  900  MHz  SMR  licenses  to  firms  that 
had  revenues  of  no  more  than  $15 
million  in  each  of  the  three  previous 


calendar  years.  In  the  context  of  900 
MHz  SMR,  this  regulation  defining 
"small  entity"  has  been  approved  by  the 
SBA;  approval  concerning  800  MHz 
SMR  is  being  sought. 

18.  These  fees  apply  to  SMR  providers 
in  the  800  MHz  and  900  MHz  bands  that 
either  hold  geographic  area  licenses  or 
have  obtained  extended  implementation 
authorizations.  We  do  not  know  how 
many  firms  provide  800  MHz  or  900 
MHz  geographic  area  SMR  service 
pursuant  to  extended  implementation 
authorizations,  nor  how  many  of  these 
providers  have  annual  revenues  of  no 
more  than  $15  million.  One  firm  has 
over  $15  million  in  revenues.  We 
assume,  for  purposes  of  this  IRFA,  that 
all  of  the  remaining  existing  extended 
implementation  authorizations  are  held 
by  smaU  entities,  as  that  term  is  defined 
by  the  SBA. 

19.  For  geographic  area  licenses  in  the 
900  MHz  SMR  band,  there  are  60  who 
qualified  as  small  entities.  For  the  800 
MHz  SMR's,  38  are  small  or  very  small 
entities. 

20.  Fixed  Microwave  Services. 
Microwave  services  include  common 
carrier,  private-operational  fixed,  and 
broadcast  auxiliary  radio  services.  At 
present,  there  are  approximately  22,015 
common  carrier  fixed  licensees  and 
61,670  private  operational-fixed 
licensees  and  broadcast  auxiliary  radio 
licensees  in  the  microwave  services. 
The  Commission  has  not  yet  defined  a 
small  business  with  respect  to 
microwave  services.  For  purposes  of 
this  IRFA.  we  will  utilize  the  SBA's 
definition  applicable  to  radiotelephone 
companies — i.e.,  an  entity  with  no  more 
than  1,500  persons.  We  estimate,  for  this 
piupose,  that  all  of  the  Fixed  Microwave 
licensees  (excluding  broadcast  auxiliary 
licensees)  would  qualify  as  small 
entities  under  the  SBA  definition  for 
radiotelephone  companies. 

21.  39  GHz  Licensees.  Neither  the 
Commission  nor  the  SBA  has  developed 
a  definition  of  small  entities  applicable 
to  39  GHz  licensees.  Therefore,  the 
applicable  definition  of  small  entity  is 
the  definition  under  the  SBA  rules 
applicable  to  radiotelephone  (wireless) 
companies.  This  provides  that  a  small 
entity  is  a  radiotelephone  company 
employing  no  more  than  1,500  persons. 
For  purposes  of  the  39  GHz  license 
auction,  the  Commission  defined  "small 
entity"  as  an  entity  that  has  average 
gross  revenues  of  less  than  $40  million 
in  the  three  previous  calendar  years, 
and  "very  small  entity"  as  an  entity  that 
has  average  gross  revenues  of  not  more 
that  $15  million  for  the  preceding  three 
calendar  years.  The  Commission  has 
granted  licenses  to  29  service  providers 
in  the  39  GHz  service.  We  do  not  have 
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data  specifying  the  nimiber  of  these 
darriers  that  are  not  independently 
ilwned  and  operated  or  have  more  than 

B,500  employees,  and  thus  are  imable  at 
lis  time  to  estimate  with  greater 
precision  the  number  of  39  GHz 
;  icensees  that  would  qualify  as  small 
business  concerns  under  the  SBA's 
definition.  Consequendy,  we  estimate 
that  there  are  no  more  than  29  39  GHz 
small  business  providers  that  may  be 
affected  by  the  proposed  Riu^  Task 
Force  plan. 

4.  Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

22.  The  Rural  Task  Force  proposes 
that  rural  carriers  be  given  a  choice  of 
three  different  options  for  disaggregating 
and  targeting  per-line  universal  service 
support,  including  high-cost  loop 
support.  Long  Term  Support  (LTS),  and 
Local  Switching  Support  (LSS),  to  wire 
center  cost  zones.  Path  1  would  be 
available  to  rural  carriers  that  do  not 
want  to  target  high-cost  support.  Path  2 
would  be  available  to  rural  carriers  that 
want  state  commission  review  and 
approval  of  a  disaggregation  plan.  Path 

3  would  be  available  to  rural  carriers 
interested  in  self-certifying  a  method  for 
disaggregating  universal  service  support 
into  a  maximum  of  two  cost  zones  per 
wire  center.  A  disaggregation  plan  filed 
under  Path  3  must  use  a  rationale  that 
is  reasonably  related  to  the  cost  of 
providing  service  for  each  cost  zone 
within  each  disaggregation  category 
(high-cost  loop  support,  LSS,  and  LTS). 
Riu-al  carriers  would  be  required  to 
choose  one  of  the  paths  within  270  days 
of  the  effective  date  of  the  proposed  new 
niles.  If  these  proposals  are  adopted, 
nu°al  carriers  that  elect  to  disaggregate 
and  target  per-line  support  would  be 
required  to  report  loops  at  the  cost-zone 
level,  which  woidd  be  a  modification  of 
the  current  requirement  that  carriers 
report  loops  at  the  study-area  level.  This 
change  should  require  only  minor 
increases  to  a  carrier's  reporting 
burdens,  and  predominantly  only  in  the 
first  year  that  the  carrier  revises  its 
method  of  reporting.  We  estimate  that 
the  annual  burden  hours  in  the  first  year 
would  be  60  hours.  We  estimate 
subsequent  annual  burden  hours  at  8 
'  hours.  We  believe  the  burden  associated 
with  this  proposed  reporting 
requirement  is  appropriately  balanced 
with  the  benefits  reporting  rural  carriers 
would  receive. 

23.  The  Rural  Task  Force  also 
proposes  extension  of  the  section  254(e) 
certification  process  to  rural  carriers. 
Under  this  process,  state  regulatory 
commissions  would  provide  the 
Commission  with  annual  certifications 


indicating  that  the  carriers  in  their  states 
receiving  federal  universal  service 
support  will  use  the  support  "only  for 
the  provision,  maintenance,  ^nd 
upgrading  of  facilities  and  services  for 
which  the  support  is  intended."  This 
reporting  requirement  would  provide 
states  and  carriers  with  access  to  federal 
universal  service  support  in  a  way  that 
ensures  the  integrity  of  the  universal 
service  fund.  We  estimate  that  the 
annual  burden  hours  associated  with 
the  section  254(e)  certification  process 
would  be  12  hours  per  carrier.  This  is 
a  nominal  burden  on  rural  carriers  and 
is  balanced  against  the  high  degree  of 
federal  universal  service  benefits  rural 
carriers  would  receive. 

5.  Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

24.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  foiu*  alternatives  (among 
others):  (1)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
accoimt  the  resources  available  to  small 
entities;  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
imder  the  rule  for  small  entities;  (3)  the 
use  of  performance,  rather  than  design, 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities. 

25.  The  Rural  Task  Force 
Recommendation  under  consideration 
herein  is  the  product  of  analysis  of  a 
number  of  options  for  distributing 
federal  universal  service  support  to 
rural  carriers,  including  the 
continuation  or  modification  of  the 
current  system  of  support,  a  system  of 
support  based  on  forward-looking  cost 
models,  competitive  bidding 
approaches,  rate  buy-down 
mechanisms,  and  a  melded  approach 
combining  aspects  of  both  the  current, 
embedded-cost  system  and  a  forward- 
looking  support  system.  The  results  of 
the  Rural  Task  Force's  evaluation  of 
these  various  options  are  set  forth  in  the 
third  and  fourth  White  Papers  prepared 
by  the  Rural  Task  Force.  The  Rural  Task 
Force  ultimately  recommended  the 
modified  version  of  the  current  high- 
cost  loop  support  mechanism  based  on 
carriers'  embedded  costs  set  forth  in  its 
Recommendation. 

26.  Alternatives  to  the  proposed 
adoption  of  the  Rural  Task  Force 
Recommendation  include  continuation 
of  the  current  high-cost  loop  support 
mechanism  for  rural  carriers, 
developing  a  new  support  mechanism 


based  on  forward-looking  economic 
costs,  or  adopting  specific  aspects  of  the 
Rural  Task  Force  Recommendation 
instead  of  adopting  the 
Reconmiendation  as  a  whole.  We  invite 
comment  on  how  any  of  these 
alternatives,  or  any  other  alternatives 
discussed  herein,  would  be  likely  to 
affect  small  businesses. 

6.  Federal  Rules  That  May  Duplicate, 
Overlap,  or  Conflict  With  the  Proposed 
Rules 

27.  None. 

IV.  Comment  Filing  Procedures 

28.  Pursuant  to  §§  1.415  and  1.419  of 
the  Commission's  rules,  interested 
parties  may  file  comments  February  26, 
2001,  and  reply  comments  March  12, 
2001.  Comments  may  be  filed  using  the 
Commission's  Electronic  Comment 
Filing  System  (ECFS)  or  by  filing  paper 
copies. 

29.  Comments  filed  through  the  ECFS 
can  be  sent  as  an  electronic  file  via  the 
Internet  to  <http://www.fcc.gov/e-file/ 
ecfs.html>.  Generally,  only  one  copy  of 
an  electronic  submission  must  be  filed. 
If  multiple  docket  or  rulemaking 
numbers  appear  in  the  caption  of  this 
proceeding,  however,  commenters  must 
transmit  one  electrtmic  copy  of  the 
comments  to  each  docket  or  rulemaking 
nimiber  referenced  in  the  caption.  In 
completing  the  transmittal  screen, 
commenters  should  include  their  full 
name.  Postal  Service  mailing  address, 
and  the  applicable  docket  or  rulemaking 
number.  Parties  may  also  submit  an 
electronic  comment  by  Internet  e-mail. 
To  get  filing  instructions  for  e-mail 
comments,  commenters  should  send  an 
e-mail  to  ecfs@fcc.gov,  and  should 
include  the  following  words  in  the  body 
of  the  message,  "get  form  <your  e-mail 
address."  A  sample  form  and  directions 
will  be  sent  in  reply. 

V.  Ordering  Clauses 

30.  Pursuant  to  the  authority 
contained  in  sections  4(i),  4(j),  201-205, 
254,  and  403  of  the  Conununications 
Act  of  1934,  as  amended,  this  Further 
Notice  of  Proposed  Rulemaking  is 
adopted. 

31.  The  Commission's  Consumer 
Information  Bureau,  Reference 
Information  Center,  shall  send  a  copy  of 
this  Further  Notice  of  Proposed 
Rulemaking,  including  the  Initial 
Regulatory  Flexibility  Analysis,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

List  of  Subjects 

47  CFR  Part  36 

Communications  common  carriers. 
Reporting  and  recordkeeping 
requirements.  Telephone. 
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47  CFR  Part  54 

Reporting  and  recordkeeping 
requirements.  Telecommunications. 
Telephone. 

47  CFR  Part  69 

Communications  common  carriers, 
Reporting  and  recordkeeping 
requirements.  Telephone. 

Federal  Cominunications  Ck)mmission. 

Magalie  Roman  Salas. 

Secretary. 

[FR  Doc.  01-2377  Filed  1-25-01:  8:45  am) 

BNJJNG  COOE  enz-oi-p 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-59;  MM  Docks*  No.  00-154;  RM- 
9935] 

Radio  Broadcasting  Services;  Fair 
Haver>,VT 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  dismissal  of. 

SUMMARY:  The  Commission  dismisses 
the  request  of  Vermont  Community 
Radio  to  allot  Channel  223A  to  Fair 
Haven,  VT,  as  the  community's  first 
local  aural  service.  See  65  FR  54833, 
September  11,  2000.  Neither  the 
petitioner  nor  any  other  party  filed  an 
expression  of  continuing  interest  in  the 
allotment. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  00-154, 
adopted  January  3,  2001,  and  released 
January  12,  2001.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  445  12th  Street,  SW, 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
firom  the  Commission's  copy  contractor. 
International  Transcription  Services, 
Inc.,  (202)  857-3800.  1231  20th  Street, 
NW,  Washington,  DC  20036. 

List  of  Subiects  in  47  CFR  part  73 

Radio  broadcasting. 
"  Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch.  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(FR  Doc.  01-1984  Filed  1-25-01:  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-63,  MM  Doclwt  No.  98-284,  RM- 
9697] 

Radio  Broadcasting  Services; 
Galveston  arul  Missouri  City,  TX 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  denial  of 

petition. 

SUMMARY:  This  document  denies  a 
Petition  for  Rule  Making  filed  by  KQQK 
License.  Inc.  proposing  the  reallotment 
of  Channel  293C  from  Galveston  to 
Missouri  City,  Texas,  and  modification 
of  its  Station  KQQK-FM  license  to 
specify  Missoiui  City  as  the  community 
of  license.  See  65  FR  57799,  September 
26,  2000. 

FOR  FURTHER  INFORMATION  CONTACT! 
Robert  Hayne,  Mass  Media  Bureau, 
(202) 418-2177. 

SUPPLEMENTARY  MF0RMAT10N:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order  in  MM  Docket  No.  99-284, 
adopted  January  10,  2001,  and  released 
January  12,  2001.  The  full  text  of  this 
decision  is  available  for  inspection  and 
copying  diuing  normal  business  hours 
in  the  FCC  Reference  Information  Center 
at  Portals  11.  CY-A257,  445  12th  Street, 
SW,  Washington.  DC.  The  complete  text 
of  this  decision  may  also  be  purchased 
bom  the  Commission's  copy  contractor, 
International  Transcription  Service, 
Inc.,  (202)  857-3805,  1231  M  Street, 
NW,  Washington,  DC  20036. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(FR  Doc.  01-2283  Filed  1-25-01;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  No.  01-93,  MM  Docket  No.  01-6,  RM- 
10009] 

Radio  Broadcasting  Services; 
SteulienviHe,  OH  aiKl  Burgettstown,  PA 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  on  behalf 
of  Keymarket  Licenses,  LLC,  requesting 
the  reallotment  of  Channel  278B  from 
Steubenville,  Ohio,  to  Burgettstown, 


Pennsylvania,  and  modification  of  the 
license  for  Station  WOGH  (FM)  to 
specify  Burgettstown,  Pennsylvania,  as 
the  community  of  license.  The 
coordinates  for  Chaimel  278B  at 
Burgettstown  are  40-20-32  and  80-37- 
14.  Although  Burgettstown  is  located , 
within  320  kilometers  of  the  U.S.- 
Canadian border,  concurrence  of  the 
Canadian  Government  is  not  required  as 
no  change  in  channel  or  transmitter  site 
has  been  requested.  In  accordance  with 
Section  1.420(i)  of  the  Commission's 
Rules,  we  shall  not  accept  competing 
expressions  of  interest  in  the  use  of 
Channel  278B  at  Burgettstown. 
DATES:  Conunents  must  be  filed  on  or 
before  March  5,  2001,  and  reply 
comments  on  or  before  March  20,  2001. 
ADDRESSES:  Federal  Communications 
Commission.  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Allan  G. 
Moskowtitz,  Kaye,  Scholer,  Fierman, 
Hays  &  Handler,  LLP,  901  15th  Street, 
NW.,  Suite  1100,  Washington,  DC 
20005. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
01-6,  adopted  January  3,  2001,  and 
released  January  12,  2001.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Centw, 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  piuchased 
fit)m  the  Commission's  copy 
contractors.  International  Transcription 
Services,  Inc.,  1231  20th  Street,  NW., 
Washington,  DC.  20036,  (202)  857-3800, 
facsimile  (202)  857-3805. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  luitil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Sul^ects  in  47  CFR  Part  73 

Radio  broadcasting 
For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
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!k>mmission  proposes  to  amend  47  CFR 
lart  73  as  follows: 

PART  73— [RADIO  BROADCAST 
I5ERVICES] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 


Autliority:  47  U.S.C.  154,  303.  334  and  336. 
§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  luider  Pennsylvania,  is 
amended  by  adding  Burgettstown, 
Chaimel  278B. 


Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

[FR  Doc.  01-2282  Filed  1-25-01;  8:45  am) 
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contains  documents  ottier  ttian  mles  or 
proposed  njles  ttiat  are  app<icat>te  to  ttie 
public  Notices  of  heanngs  and  Investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authonty.  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  ttiis 
section. 


COMtHTTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled 

ACTION:  Additions  to  the  Procurement 

List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  commodities  and 
services  to  be  furnished  by  nonproHt 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
EFFECTIVE  DATE:  February  26,  2001. 
ADDRESSES:  Committee  for  Ptirchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Jefferson  Plaza  2.  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3259. 
FOR  FURTHER  MFORMATION  CONTACT: 
Louis  R.  Bartalot  (703)  603-7740. 
SUPPLEMENTARY  MFORMATKXI:  On 
October  13,  November  13,  November  24 
and  December  1,  2000,  the  Committee 
for  Purchase  From  People  Who  Are 
Blind  or  Severely  Disabled  published 
notices  (65  FR  60903,  67714,  70549  and 
75241)  of  proposed  additions  to  the 
Procurement  List. 

Additions 

The  following  comments  [>ertain  to 
Laimdry  Service,  Stratton  Medical 
Center,  113  Holland  Avenue,  Albany, 
New  York. 

Comments  were  received  from  a 
Member  of  Congress,  a  nonprofit  agency 
and  from  coimsel  for  the  current 
contractor.  The  Member  claimed  that 
the  addition  of  this  service  to  the 
Procurement  List  would  reduce  the 
ciurent  contractor's  revenue 
substantially  and  could  cause  people 
with  disabilities  employed  by  the 
contractor  to  lose  their  jobs.  The 
Member  also  indicated  that  the 
Government  might  pay  higher  prices  for 
inferior  laundry  service. . 


The  nonprofit  agency  in  Utica,  New 
York,  was  concerned  that  the  loss  of  the 
contract  would  force  the  current 
contractor  to  lay  off  people  who  are 
severely  disabled  and  that  this  was 
counter  to  the  purpose  of  the  JWOD 
Program.  Counsel  for  the  current 
contractor  made  these  same  points, 
noting  also  that  the  contractor  had  been 
given  an  award  by  a  local  disability 
organization  for  its  hiring  of  people  with 
disabilities.  This  commenter  claimed 
that  the  original  estimated  price  for  the 
laundry  service  was  based  on  an 
imrealistically  low  estimate  of  the 
Government's  service  requirement.  The 
commenter  also  claimed  that  the 
contractor  had  become  dependent  on 
the  revenue  from  this  Government 
service  after  providing  it  for  five  years. 
The  commenter  also  indicated  the 
assertion  that  the  nonprofit  agency 
would  provide  inferior  service  at  a 
higher  price  was  based  on  the  belief  that 
the  nonprofit  agency  is  new  to  the 
laimdry  business. 

The  nonprofit  agency  that  would  be 
performing  the  service  currently 
operates  a  laundry  service  under  a  State 
program  for  nonprofit  agencies 
employing  people  with  disabilities.  The 
Committee  has  found  the  nonprofit 
agency  to  be  capable  of  performing  the 
service  being  added  to  the  Procurement 
List,  based  on  an  assessment  by  the 
central  nonprofit  agency,  in  which  the 
Government  contracting  activity 
concurred,  and  review  by  its  own  staff. 

The  Government's  neeid  for  laundry 
services  at  this  location  is  declining,  as 
shown  by  the  fact  that  the  contract  price 
for  the  last  full  year  declined 
considerably  from  the  previous  year. 
This  decline  is  expected  to  continue, 
although  not  as  much  as  the  original 
estimated  price,  which  has  been  revised 
upward,  would  indicate.  The  revised 
estimate,  which  the  Committee  is 
adopting  as  the  fair  market  price  for  this 
service,  also  reflects  supply  economies 
available  to  the  nonprofit  agency 
because  of  its  ability  to  use  Government 
supply  sources  when  providing  this 
service  under  the  Committee's  program. 

Laundry  service  at  this  location  uses 
the  Government's  laundry  facility  in 
Albany,  NY.  The  current  contractor  has 
its  own  facility  in  Utica,  NY,  which  is 
also  the  location  of  the  disability  agency 
which  honored  the  contractor  for  its 
hiring  of  people  with  disabilities. 
Because  of  the  distance  between  Utica 


and  Albany,  it  is  unlikely  that 
employees  with  disabilities  at  the  Utica 
facility  are  being  used  to  provide 
services  in  Albany.  Any  employees  with 
disabilities  at  the  Government  facility  in 
Albany  would  be  offered  employment 
by  the  nonprofit  agency.  The  commenter 
indicated  that  such  offers  have  been 
made.  Consequently,  the  Committee 
does  not  believe  that  addition  of  this 
laundry  service  to  the  Procurement  List 
is  likely  to  cause  people  with 
disabilities  to  lose  their  jobs. 

Because  the  contract  price  for  the  last 
full  year  of  laundry  service  is  lower  than 
the  previous  year,  the  percentage  of  the 
current  contractor's  total  sales  which 
this  laimdry  service  represents  is  lower 
than  the  two  commenters  claimed.  This 
lower  percentage  is  at  a  level  which  the 
Committee  normally  considers  not  to 
constitute  severe  adverse  impact  on  a 
contractor.  As  indicated  above,  the 
Committee  believes  that  had  the  current 
contractor  continued  to  provide  service 
for  this  declining  requirement,  this 
percentage  would  have  declined  further. 
The  Committee  looks  at  the  length  of 
continuous  service  when  assessing  the 
dependency  of  a  contractor  on  a 
contract  for  a  service.  The  current 
contractor's  five  years  of  providing  this 
service  have  not  been  continuous,  as  the 
contractor  did  not  provide  the  service 
between  April  15, 1992  and  December  1, 
1998.  Accordingly,  the  Committee  does 
not  believe  the  contractor  could  have 
become  seriously  dependent  on 
revenues  from  this  laundry  service.  For 
this  reason,  and  taking  into  account  the 
impact  considerations  discussed  in  the 
last  paragraph,  the  Committee  has 
concluded  that  addition  of  this  laundry 
service  to  the  Procurement  List  is  not 
likely  to  have  a  severe  adverse  impact 
on  the  current  contractor. 

The  following  material  pertains  to  all 
of  the  items  being  added  to  the 
Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodity  and  services  and  impact 
of  the  additions  on  the  current  or  most 
recent  contractors,  the  Committee  has 
determined  that  the  commodities  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
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substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeepiag  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodities  and  services. 

j  1 3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  being  added  to  the  Procurement 
List. 

Accordingly,  the  following 
commodity  and  services  are  hereby 
added  to  the  Procurement  List: 
Commodities 

Line,  Multi-Loop 
1670-01-062-6301 
1670-01-062-6303 
1670-01-062-6306 
1670-01-062-6309 
1670-01-062-6312 
1670-01-062-6313 
1670-01-064-4451 
1670-01-064-4452 
1670-01-064-4454 
1670-01-107-7652 

Services 

Janitorial/Custodial,  Mooers  Border  Station, 
Mooers,  New  York 

ritorial/Custodial,  Redden  U.S.  Federal 
Courthouse,  Fleet  Management  Center, 
310  West  6th  Street,  Medford,  Oregon 
lanitorial/Custodial,  United  States  Coast 
1 1     Guard  Air  Station  Borinquen,  Aguadilla, 
1 1     Puerto  Rico, 

fanitorial/Grounds  Maintenance,  Nininger 
U.S.  Army  Reserve  Center,  Fort 
Lauderdale,  Florida 
Laundry  Service,  Stratton  Medical  Center, 
113  Holland  Avenue,  Albany,  New  York 


This  action  does  not  affect  current 
■contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 

G.  John  Heyer, 

General  Counsel. 

[FR  Doc.  01-2417  Filed  1-25-01;  8:45  am] 

MLUNO  COOE  63S3-01-P 


COIAimnTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled 

ACTION:  Proposed  Additions  to 

Procurement  List. 

SUMMARY:  The  Committee  is  proposing 
to  add  to  the  Procurement  List 
commodities  and  a  service  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

Comments  Must  be  Received  on  or 
Before:  February  26,  2001. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Louis  R.  Bartalot  (703)  603-7740. 
SUPPLEMENTARY  INFORMATKM:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Govenunent  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  service 
listed  below  bom  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities.  I  certify 
that  the  following  action  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  The  major 
factors  considered  for  this  certification 
were: 

1.  The  action  vrill  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  service  to  the 
Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  service  to  the 
Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
service  proposed  for  addition  to  the 
Procurement  List.  Comments  on  this 
certification  are  invited.  Commenters 
should  identify  the  statement(s) 
underlying  the  certification  on  which 


they  are  providing  additional 
information. 

The  following  commodities  and 
service  have  been  proposed  for  addition 
to  Procurement  List  for  production  by 
the  nonprofit  agencies  listed: 

Commodities 

Folder,  Classification 

7530-0O-NIB-0548 

7530-00-NIB-0549 

753O-00-NIB-0550 

7530-00-NIB-0551 

753O-0O-NIB-O552 

7530-00-NIB-0555 

7530-00-NIB-0556 

7530-00-NIB-0557 
NPA:  The  Clovemook  Center  for  the  Blind, 

Cincinnati,  Ohio 
Hose,  Fire 

4210-00-777-1591 

4210-00-777-1592 

4210-00-892-5494 

4210-01-037-7031 

4210-01-039-4855 

4210-01-165-6597 

4210-01-166-8122 

4210-01-167-1061 
NPA:  The  Oklahoma  League  for  the  Blind, 

Oklahoma  City,  Oklahoma 
Plaques 

9905-01-357-9983 

9905-01-357-9984 

9905-01-357-9985 

9905-01-357-9986 

9905-01-408-2270 

9905-01-408-6049 

9905-01-408-6051 
NPA:  Delaware  Division  for  the  Visually 
Impaired,  New  Castle,  Delaware 

Service 

Administrative  Services 

U.S.  Army  Space  and  Missile  Defense 

Command  (SMDC),  Huntsville,  Alabama 
NPA:  Huntsville  Rehabilitation  Foundation, 

Huntsville,  Alabama 

G.  John  Heyer, 

General  Counsel. 

(FR  Doc.  01-2418  Filed  1-25-01;  8:45  am] 

BUXING  COOE  63S3-01-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Army  Science  Board;  Notice  of  Open 
Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  the  following  Committee 
Meeting: 

Name  of  Committee:  Army  Science  Board 
(ASB). 

Date  of  Meeting:  26  January  2001. 

Time  of  Meeting:  0800-1500. 

Place  of  Meeting:  Fort  Bel  voir,  Virginia. 

Agenda:  The  Army  Science  Board's  (ASB) 
Special  Summer  Study  on  "Manpower  and 
Personnel  for  the  Soldier  Systems  in  the 
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Objective  Force"  will  have  an  introductory 
meeting  to  discuss  their  Terms  of  Reference, 
Jan  2001  (Draft)  and  plans  for  future  effort. 
A  copy  of  the  agenda  is  provided  below: 
These  meetings  will  be  open  to  the  public. 
Any  interested  person  may  attend,  appear 
before,  or  file  statements  with  the  committee 
at  the  time  and  in  the  manner  permitted  by 
the  committee.  For  further  information, 
please  contact,  Ms.  Cherie  Smith  (703)  806- 
4237. 

Agenda  Topics 

Welcome— 0800-081 5 

Soldier  Systems  2001  Main  Study— 0815- 

0900 
Future  Soldiers  a  View — 0900-0945 
Manpower  &  Personnel  Special  Study — 

0945-1000 
R&D  Program  2001—1000-1045 
Break— 1045-1100 
MANPRINT  and  FCS— 1100-1130 
USAR  Pros|)e<;live— 1130-1215 
Working  Luniih- 121.5-1300 
Team  Dis<;ussion  (TOR.  Organization.  Next 

Agenda)— 1300-1500 

Wayne  Joyner, 

Program  Support  Specialist,  Army  Science 

Board. 

[FR  Doc.  01-2390  Filed  1-25-01;  8:45  am) 

BIUJNG  C006  3710-0»-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Army  Science  Board;  Notice  of  Open 
Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  the  following  Committee 
Meeting: 

Name  of  Committee:  Army  Science  Board 
(ASB). 

Date  of  Meeting:  29-30  lanuary  2001. 

Time  of  Meeting:  0830-1700,  29  January 
2001;  0900-1600,  30  Janaury  2001. 

Place:  9th  floor  Conf.  Room,  Presidential 
Towers,  Crystal  City  Virginia. 

Agenda:  The  Army  Science  Board's  (ASB) 
panel  will  conduct  a  study  on  "Knowledge 
Based  Management  and  Information 
Reliability"  to  exam  innovative  ways  of 
addressing  technology  issues  that  have  the 
potential  to  "weigh  down"  our  future 
Warfighters  with  massive  amounts  of  data. 
The  2-day  meeting  will  be  open  to  the  public. 
Any  interested  person  may  attend,  appear 
before,  or  file  statements  with  the  conunittee 
at  the  time  and  in  the  manner  fwrmitted  by 
the  committee.  For  further  information, 
please  contact  Mr.  Randy  Woodson,  Office  of 
the  DA  DCSINT,  703-604-2462. 

Wajme  Joyner, 

Program  Support  Specialist,  Army  Science 
Board. 

[FR  Doc.  01-2391  Filed  1-25-01;  8:45  am] 

BtLLMQCOOe  371(M»-M 


DEPARTMENT  OF  DEFENSE 

Department  of  ttw  Navy 

Special  Area  Soiid  Waste  Discharge 
Standards  for  Ships  Decommissioning 
Between  January  1 ,  2001 ,  and 
December  31, 2005 

AGENCY:  IDepartment  of  Defense. 
ACTION:  Notice. 

summary:  Section  324  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  1997,  Public  Law  104-201, 
requires  the  Secretary  of  the  Navy  to 
prescribe  and  publish  in  the  Federal 
Register  standards  to  ensure  that  ships 
decommissioning  between  January  1, 
2001,  and  December  31,  2005,  are  to  the 
maximum  extent  practicable  without 
impairing  the  operations  or  operational 
capabilities  of  the  ship,  operated  in  a 
manner  that  is  consistent  with  the 
special  area  requirements  of  Regulation 
5  of  Annex  V  to  The  International 
Convention  for  the  Prevention  of 
Pollution  from  Ships  (MARPOL)  and 
provide  a  list  of  the  applicable  ships. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Louis  Maiuri,  Office  of  the  Chief  of 
Naval  Operations  Environmental 
Protection,  Safety  and  Occupational 
Health  Division,  Crystal  Plaza  #4,  Room 
654,  2211  South  Clark  Place,  Arlington, 
Virginia,  22244-5108,  telephone 
number  (703)  602-2602. 
SUPPLEMENTARY  INFORMATION:  MARPOL 
as  amended  by  the  MARPOL  Protocol  of 
1978,  protects  the  ocean  environment  by 
prohibiting  some  discharges  altogether, 
restricting  other  discharges  to  particular 
distances  from  land,  and  establishing 
"special  areas"  within  which  additional 
discharge  limitations  apply.  One  of  the 
discharges  specified  for  restriction 
under  MARPOL  Annex  V  is  solid  waste. 

Ships  that  are  decommissioning 
between  January  1,  2001,  and  December 
31,  2005,  and  do  not  have  Navy  solid 
waste  equipment  installed,  will,  to  the 
maximum  extent  practicable  without 
impairing  the  operations  or  operational 
capabilities  of  these  ships,  be  operated 
in  a  manner  that  is  consistent  with  the 
special  area  requirements  of  Regulation 
5  of  Anneoc  V  of  MARPOL  in  accordance 
with  the  following  standards: 

Prior  to  entering  a  special  area, 
surface  ships  will  identify  essential 
logistics  reqtiirements  needed  to 
facilitate  the  offload  and  disposal  of 
shipboard  garbage  at  either  port 
reception  facilities  or  supply  ships, 
which  have  the  capacity  to  receive  and 
store  other  ship's  garbage  for  transfer 
and  disposal  ashore. 

Surface  ships  may  not  discharge 
unprocessed  garbage  in  the  special  areas 


defined  in  Regulation  5  of  ANNEX  V 
unless  such  discharge  is  in  compliance 
with  the  applicable  exceptions  listed  in 
Regulation  6  of  ANNEX  V  which  states 
that  the  prohibition  on  the  discharge  of 
garbage  in  special  areas-"*  *  *  shall  not 
apply  to: 

(a)  the  disposal  of  garbage  fit)m  a  ship 
necessary  for  the  piupose  of  securing 
the  safety  of  a  ship  and  those  on  board 
or  saving  life  at  sea,  or 

(b)  the  escape  of  garbage  resulting 
from  damage  to  a  ship  or  its  equipment 
provided  all  reasonable  precautions 
have  been  taken  before  and  after  the 
occurrence  of  the  damage  for  the 
purpose  of  preventing  or  minimizing  the 
escape;  *  *  *" 

On  the  unusual  occasions  in  which  a 
discharge  may  be  necessary  in  a  special 
area  in  accordance  with  the  exceptions 
noted  above,  surface  ships  shall  use  all 
available  means  to  cause  unprocessed 
garbage  to  sink  as  rapidly  as  possible. 
The  commanding  officer  shall  note  the 
details  of  such  a  discharge  (date  of 
discharge,  special  area  involved,  and 
natiu«  and  amoimt  of  discharge)  in  the 
ship's  deck  log.  Upon  completion  of 
operations  in  a  special  area  in  which  a 
garbage  discharge  was  necessary,  ships 
shall  report  all  discharges  other  than 
food  waste,  pulped  garbage  and 
shredded  and  bagged  metal  and  glass  to 
CNO  (N45),  regarding: 

(a)  Date  of  discharge. 

(b)  Special  area  involved. 

(c)  Nature  and  amoimt  of  discharge 
(estimated  pounds  of  unshredded  metal 
and  glass;  unpulped  wood,  paper  and 
cardboard;  ceramic;  or  other  non-food 
material). 

These  standards  apply  to  the 
following  ships: 

USS  CONSTELLA-nON  (CV  64) 
USS  HEWITT  (DD  966) 
USS  AUSTIN  (LPD  4) 
USS  OGDEN  (LPD  5) 
USS  WADSWORTH  (FFG  9) 
USS  GEORGE  PHILIP  (FFG  12) 
USS  SAMUEL  E.  MORISON  (FFG  13) 
USS  SIDES  (FFG  14) 
USS  ESTOON  (FFG  15) 
Dated:  January  11,  2001. 
I.L.  Roth, 

Lieutenant  Commander,  Judge  Advocate 
General's  Corps,  U.S.  Navy,  Federal  Register 
Liaison  Officer. 

(FR  Doc.  01-2392  Filed  1-25-01;  8:45  am) 
8NJJNO  COOC  3t10-fF-P 
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DEPARTMENT  OF  ENERGY 

Record  of  Decision  for  the 
Programmatic  Environmental  Impact 
Statement  for  AccompNsfiing 
Expanded  Civilian  Nuclear  Energy 
Research  and  Development  and 
Isotope  Production  Missions  in  the 
United  States,  Including  the  Role  of  the 
Fast  FHix  Test  FaclNty 

AQENCY:  Department  of  Energy  (the 

Department). 

ACTION:  Record  of  Decision  (ROD). 

SUMMARY:  Under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  the 
Department's  missions  include:  (1) 
Producing  isotopes  for  research  and 
applications  in  medicine  and  industry; 
(2)  meeting  nuclear  material  needs  of 
other  Federal  agencies;  and  (3) 
conducting  research  and  development 
activities  for  civilian  use  of  nuclear 
power.  The  Department  has  evaluated 
potential  enhancements  to  its  nuclear 
infrastructure  that  would  allow  it  to 
meet  these  responsibilities  over 
approximately  the  next  three  to  four 
decades.  As  part  of  this  evaluation,  the 
Department  prepared  the  Programmatic 
Environmental  Impact  Statement  for 
Accomplishing  Expanded  Civilian 
Nuclear  Energy  Research  and 
Development  and  Isotope  Production 
Missions  in  the  United  States,  Including 
the  Role  of  the  Fast  Flux  Test  Facility 
(Nuclear  Infrastructure  or  NI  PEIS) 
pursuant  to  the  National  Environmental 
Policy  Act  (NEPA).  The  NI  PEIS 
evaluates  environmental  impacts  that 
oould  result  from  implementation  of 
alternatives  and  options  that  were 
considered  for  enhancement  of  the 
Department's  huclear  infrastructure. 
The  Final  NI  PEIS  (DOE/EIS-0310)  was 
issued  on  December  15,  2000  (65  FR 
78484). 

After  considering  the  environmental 
impacts,  costs,  public  comments, 
nonproliferation  issues,  and 
programmatic  factors,  the  Department 
has  decided  to  implement  the  Preferred 
Alternative  identified  in  Section  2.8  of 
the  Final  NI  PEIS  (Alternative  2,  Option 
7).  Domestic  production  of  plutoniiun- 
238  will  be  reestablished  to  support  U.S. 
space  exploration.  For  this  purpose,  the 
Advanced  Test  Reactor  (ATR)  in  Idaho 
and  the  High  Flux  Isotope  Reactor 
(HFK)  at  the  Oak  Ridge  National 
Laboratory  (ORNL)  in  Tennessee  will  be 
used  to  irradiate  neptuniiun-237  targets. 
Plutonium-238  production  will  not 
interfere  with  existing  primary  missions 
at  ATR  and  HFIR.  The  Radiochemical 
Engineering  Development  Center 
(REDC)  at  ORNL  will  be  used  for 
fabricating  targets  and  isolating 


plutonium-238  from  the  irradiated 
targets. 

"The  Department  expects  its  cturent 
nuclear  infrastructure  to  satisfy  short- 
term  requirements  for  isotopes  needed 
in  medicine,  industry,  and  research,  and 
nuclear  energy  research  for  civilian 
applications.  If  significantly  larger 
amounts  of  isotopes  are  required  in  the 
future,  others  would  need  to  respond  to 
these  requirements.  To  explore  a 
potential  option  to  address  some  future 
research  infrastructure  needs,  DOE 
intends  to  work  over  the  next  two  years 
to  establish  a  conceptual  design  for  an 
Advanced  Accelerator  Applications 
(AAA)  facility,  which  could  be  modified 
to  produce  some  proton-enriched 
isotopes.  The  new  accelerator's) 
(Alternative  3)  and  new  research  reactor 
(Alternative  4)  described  in  the  NI  PEIS 
will  not  be  constructed.  The  Fast  Flux 
Test  Facility  (FFTF)  jn  Washington  will 
be  permanently  deactivated.  If  DOE 
proposes  specific  enhancements  of 
existing  facilities  or  deployment  of  the 
AAA  facility,  further  NEPA  review 
woidd  be  conducted. 
ADDRESSES:  The  Final  NI  PEIS, 
including  the  NI  PEIS  Summary,  and 
this  ROD  are  available  on  the 
Department's  National  Environmental 
Policy  Act  (NEPA)  website  at  http:// 
tis.eb.doe.gov/nepa/docs/docs.htm.  The 
ROD  is  also  available  at  web  address 
http://www.nuclear.gov.  Requests  for 
copies  of  the  NI  PEIS,  the  NI  PEIS 
Siunmary,  or  this  ROD  should  be  mailed 
to  Colette  E.  Brown,  Docimient  Manager, 
Office  of  Space  and  Defense  Power 
Systems  (NE-50),  Office  of  Nuclear 
Energy,  Science  and  Technology,  U.S. 
Department  of  Energy,  19901 
Germantown  Road,  Germantown,  MD 
20874,  Attention:  NI  PEIS.  Requests  may 
also  be  electronically  mailed  to  Internet 
address  colette.brown@hq.doe.gov  or 
faxed  to  Ms.  Brown  at  301-903-1510. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  on  the  nuclear 
infrastructure  missions,  alternatives,  or 
environmental  impacts,  contact  Colette 
E.  Brown  at  the  addresses  given  in  the 
previous  paragraph.  For  general 
information  on  the  Department's  NEPA 
process,  please  contact  Carol  Borgstrom, 
Director,  Office  of  NEPA  Policy  and 
Compliance  (EH— 42),  U.S.  Department 
of  Energy,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585;  call  202- 
586—4600;  or  leave  a  message  at  the  toll- 
free  telephone  number,  800-472-2756. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  October  5, 1998,  the  Department 
published  a  Notice  of  Intent  (63  FR 
53398)  to  prepare  an  environmental 


impact  statement  concerning  the 
production  of  plutonimn-238  in  support 
of  U.S.  space  missions.  Following  the 
public  scoping  process,  which  was 
extended  until  January  4,  1999,  the 
Department  began  preparation  of  the 
Enviroiunental  Impact  Statement  for  the 
Proposed  Production  of  Plutonium-238 
for  Use  in  Advanced  Radioisotope 
Power  Systems  for  Future  Space 
Missions  (Plutonium-238  Production 
EIS).  Restarting  FFTF  was  dismissed  as 
a  reasonable  alternative  for  that 
proposed  EIS  because  it  would  not  be 
cost  effective  to  restart  the  reactor  for 
the  sole  purpose  of  producing 
plutonium-238. 

On  August  18, 1999.  the  Department 
aimounced  that  it  would  prepare  the  NI 
PEIS — a  programmatic  NEPA  dociunent 
that  would  evaluate  the  environmental 
impacts  that  could  result  bom 
enhancement  of  the  Department's 
nuclear  infrastructure.  Restart  of  FFTF 
was  included  as  a  reasonable  alternative 
in  the  NI  PEIS  for  several  missions, 
including  the  production  of  plutoniiun- 
238.  Preparation  of  the  Plutonium-238 
Production  EIS  was  terminated  as  a 
separate  NEPA  review  and  its  scope  was 
incorporated  in  the  NI  PEIS. 

Purpose  and  Need  for  Agency  Action 

The  Department's  obligations  under 
the  Atomic  Energy  Act  of  1954  require 
it  to  operate  and  maintain  nuclear 
facilities  such  as  reactors,  accelerators, 
and  various  nuclear  support  facilities. 
The  shutdown  of  aging  facilities 
coupled  with  projected  increases  in 
demand  for  nuclear  services  and 
products  necessitated  an  assessment  of 
the  Department's  nuclear  infrastructure 
needs. 

Over  the  past  50  years,  the  use  of 
isotopes  in  medicine  and  industry  has 
increased  markedly.  Currently,  over  12 
million  nuclear  medical  procedures  are 
performed  each  year  in  the  United 
States.  Expert  medical  panels  have 
projected  significant  increases  in  the  use 
of  nuclear  diagnostic,  therapeutic,  and 
research  medicines  during  the  early 
decades  of  the  twenty-first  century.  As 
discussed  in  the  NI  PEIS,  Chapter  1, 
Section  1.2.1,  an  Expert  Panel  convened 
by  the  Department  in  1998  concluded 
that  the  growth  in  demand  for 
diagnostic  and  therapeutic  isotopes 
would  likely  exceed  seven  percent  per 
year  over  the  next  20  years.  The  Panel 
also  concluded  that  the  cost  and 
availability  of  medical  isotopes  would 
constrain  progress  in  various  areas  of 
medical  research.  The  Expert  Panel's 
findings  were  adopted  by  the  Nuclear 
Energy  Research  Advisory  Committee 
(NERAC),  which  further  concluded  that 
the  current  domestic  nuclear 
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infrastructure  is  not  adequate  to  ensvu« 
a  continued  supply  of  medical  isotopes 
in  the  face  of  projected  increases  in 
demand.  Approximately  one-half  of  the 
Department's  current  isotope 
production  capability  is  being  used. 
Projections  of  increased  demands  for 
medical  isotopes  indicate  that  the 
Department's  production  capability  will 
be  fully  utilized  within  a  decade  or  less 
in  the  absence  of  enhancements  to  the 
existing  nuclear  infrastructure. 

The  Department  and  its  predecessor 
agencies  have  supplied  plutonium-238 
for  U.S.  space  programs  for  more  than 
three  decades.  The  National  Aeronautics 
and  Space  Administration  (NASA)  uses 
plutonium-238  as  a  source  of  electric 
power  and  heat  for  deep  space  missions. 
Nuclear  reactors  and  chemical 
processing  facilities  at  the  Department's 
Savannah  River  Site  (SRS)  historically 
produced  plutoniimi-238  for  the 
Nation's  space  programs.  However,  all 
nuclear  reactors  at  SRS  have  been  shut 
down.  Chemical  processing  facilities  in 
F-Canyon  and  H-Canyon  at  SRS  are 
scheduled  for  shutdown  following 
completion  of  their  current  mission  to 
prepare  Cold  War  legacy  nuclear 
materials  and  some  spent  nuclear  fuel 
for  disposition.  In  1992,  the  Department 
signed  a  five-year  contract  to  piirchase 
up  to  10  kilograms  (22  pounds)  of 
plutoniimi-238  per  year  from  Russia — 
not  to  exceed  40  kilograms  (88  pounds) 
total.  In  1997,  a  five-year  contract 
extension  was  negotiated.  The  extension 
will  expire  in  2002.  Thus  far, 
approximately  9  kilograms  (20  poimds) 
of  plutonium-238  have  been  purchased 
from  Russia  under  this  contract. 
Plutonium-238  is  purchased  from 
Russia  on  an  as-needed  basis  because  it 
is  costly  to  remove  the  decay  products 
that  result  from  an  extended  period  of 
storage.  As  discussed  in  detail  in 
Section  1.2.2  of  the  NI  PEIS,  updated 
mission  guidance  from  NASA  indicates 
that  the  U.S.  inventory  of  plutonium- 
238  reserved  for  U.S.  space  missions  is 
likely  to  be  depleted  by  2005.  The 
Department  must  decide  how  to 
continue  to  meet  NASA's  need  for 
plutomum-238  beyond  that  point. 

In  November  1997.  the  President's 
Committee  of  Advisors  on  Science  and 
Technology  reported  that  restoring  a 
viable  nuclear  energy  option  is 
important  to  the  Nation's  ability  to  meet 
its  expanding  energy  requirements  (See 
NI  PEIS.  Chapter  1.  Section  1.2.3).  The 
Committee  recommended  that  the 
Department  reinvigorate  its  nuclear 
energy  research  and  development 
activities  to  address  potential  barriers  to 
the  expanded  use  of  nuclear  power.  In 
response  to  this  recommendation,  the 
Nuclear  Energy  Research  Initiative  was 


started  in  fiscal  year  1999,  and  the 
Nuclear  Energy  Plant  Optimization 
Program  was  started  in  fiscal  year  2000. 
The  Nuclear  Energy  Research  Initiative 
sponsors  research  and  development 
focused  on  the  removal  of  barriers  to  the 
expanded  use  of  nuclear  power.  Nuclear 
Energy  Plant  Optimization  is  a  cost- 
shared  program  with  private  industry 
that  sponsors  research  and  development 
intended  to  ensure  that  current  nuclear 
plants  can  continue  to  provide  electric 
power  up  to  and  beyond  their  initial  40- 
year  license  period.  In  June  2000,  the 
NERAC  Subcommittee  on  Long-Term 
Planning  for  Nuclear  Energy  Research 
developed  guidelines  for  research  and 
development  in  the  areas  of  materials 
research,  nuclear  fuel  research,  and 
advanced  reactor  development.  One  of 
the  Department's  objectives  is  to 
provide  and  maintain  a  nuclear 
infrastructure  that  supports  civilian 
nuclear  enei^gy  research  and 
development. 

In  summary,  the  Department's 
activities  regarding  medical  isotope 
supplies,  support  of  U.S.  space 
missions,  and  research  and 
development  in  the  area  of  civilian 
nuclear  technology  will  require  an 
appropriate  nuclear  infrastructure.  In 
reaching  its  decision  concerning  a 
nuclear  infrastructure  appropriate  for 
the  next  35  years,  the  Department 
assigned  equal  priority  to  all  of  these 
responsibilities. 

NEP/A  Process 

On  September  15, 1999,  the 
Department  published  a  Notice  of  Intent 
in  the  Federal  Register  (64  FR  50064)  to 
prepare  the  NI  PEIS.  The  45-day  scoping 
period  for  the  NI  PEIS  ended  on  October 
31, 1999.  Scoping  meetings  were  held  in 
locations  central  to  potentially  affected 
areas  (Oak  Ridge.  Tennessee;  Idaho 
Falls,  Idaho;  and  Richland. 
Washington),  as  well  as  areas  in  which 
the  alternatives  would  have  little  or  no 
environmental  impact,  but  in  which 
there  was  public  interest  (Hood  River, 
Oregon;  Portland,  Oregon;  Seattle, 
Washington;  and  Washington,  D.C.). 

The  Department  received 
approximately  7,000  scoping  comments. 
As  a  result  of  comments  received  during 
the  scoping  period,  a  new  alternative 
(Permanently  £)eactivate  FFTF  with  No 
New  Missions)  was  added  to  the 
alternatives  evaluated  in  the  NI  PEIS, 
the  Fluorinel  Dissolution  Process 
Facility  (FDPF)  in  Idaho  was  added  as 
a  processing  facility  for  the  processing 
of  plutonium-238,  and  a  conunercial 
li^t  water  reactor  at  a  generic  site  was 
added  as  a  candidate  irradiation  facility 
for  the  production  of  plutoniimi-238. 
Other  comments  included  requests  for 


inclusion  of  information  about  cleanup 
and  environmental  contamination  at 
Hanford,  nonproliferation  issues 
including  the  proposed  import  of 
German  SNR-300  fuel,  transition  of 
FFTF  stewardship  alter  it  is  deactivated, 
the  restart  of  FFTF  and  associated 
budget  constraints,  and  the  Tri  Party 
Agreement  at  Hanford.  This  information 
was  included  in  the  Draft  NI  PEIS  and/ 
or  the  separate  M  Nonproliferation 
Impact  Assessment  report. 

Availability  of  the  Draft  NI  PEIS  was 
announced  in  the  Federal  Register  on 
July  28,  2000  (65  FR  46443).  The  public 
comment  period  extended  through 
September  18,  2000.  Seven  public 
hearings  were  held  during  late  August 
and  early  September  2000  at  the  same 
locations  as  the  scoping  meetings. 
Pursuant  to  the  Coimcil  on 
Environmental  Quality  regulations  (40 
CFR  1505.1(e)),  agencies  are  encoiu'aged 
to  make  ancillary  decision  documents 
available  to  the  public  before  a  decision 
is  made.  The  associated  cost  report  and 
nonproliferation  report  were  made 
available  to  the  public  on  August  24, 
2000,  and  September  8.  2000. 
respectively.  The  Department  mailed 
these  docruments  to  approximately  730 
interested  parties,  and  the  reports  were 
made  available  immediately  upon 
release  on  the  Office  of  Nuclear  Energy. 
Science  and  Technology  website  (http:/ 
/www. nuclear. gov)  and  in  public 
reading  rooms. 

Over  6,000  comments  were  received 
during  the  comment  period  for  the  Draft 
NI  PEIS.  While  a  wide  variety  of 
comments  was  received,  the  dominant 
concerns  focused  on  the:  (1)  Purpose 
and  need  for  enhancements  to  the 
Department's  nuclear  infrastructiire;  (2) 
impact  of  certain  alternatives  on  the 
cleanup  efforts  at  candidate  sites  and 
compliance  with  the  existing  cleanup 
agreements;  (3)  management  and 
disposition  of  nuclear  waste  and  spent 
nuclear  fuel  resulting  from 
implementation  of  the  alternatives;  (4) 
costs  and  cost  benefits  of  the 
alternatives;  (5)  potential  effects  on 
nuclear  weapons  nonproliferation;  (6) 
fairness  and  effectiveness  of  the  public 
involvement  and  decision  process;  (7) 
impacts  on  human  health  and  water 
quaility;  (8)  safety  of  reactor  operations; 
(9)  use  of  plutonium-238  in  space 
applications;  and  (10)  restart  or 
deactivation  of  the  Fast  Flux  Text 
Facility  (FFTF).  Comments  were 
considered  by  the  Department  and 
responses  were  included  in  Volmne  3  of 
the  Final  NI  PEIS.  The  NI  PEIS  was 
revised  in  response  to  comments 
wherever  appropriate.  The  Notice  of 
Availability  for  the  Final  NI  PEIS  was 


Federal  Register /Vol.  66,  No.  18 /Friday,  January  26,  2001  /  Notices 


7879 


published  in  the  Federal  Register  on 
December  15,  2000  (65  FR  78484). 

II.  Facility  and  Site  Options 

Candidate  Irradiation  Facilities 

1 1  Three  nuclear  reactors  were  included 
in  the  environmental  evaluation  as 
candidate  irradiation  facilities:  ATR  at 
Idaho  National  Engineering  and 
Environmental  Laboratory  (INEEL); 
HFIR  at  ORNL;  and  FFTF  at  the  Hanford 
Site.  Environmental  impacts  were  also 
estimated  for  a  generic  CLWR,  one  or 
two  new  accelerators  at  an  unspecified 
Departmental  site,  and  a  new  research 
reactor  at  an  unspecified  Departmental 
site. 

ATR  is  a  light-water-cooled 
and  -moderated  nuclear'  reactor  with  a 
design  thermal  power  of  250  megawatts. 
Special  features  of  ATR  include  high 
neutron  flux  levels  and  the  ability  to 
vary  power  to  fit  different  experiment 
needs  in  different  test  positions.  ATR 
operates  with  highly  enriched  uranium 
fuel  (uranium  fuel  containing  more  than 
20  percent  iu^nium-235).  The  primary 
mission  at  ATR  is  to  support  naval 
reactor  research  and  development.  The 
Elepartment  proposes  to  use  ATR  for 
isotope  production  and  civilian  nuclear 
energy  research  missions  on  a 
noninterference  basis.  The  Department 
estimates  that  ATR  alone  could  produce 
up  to  5  kilograms  (11  poimds)  of 
plutonium-238  per  year  and  could  be 
used  in  combination  with  any  one  of  the 
candidate  processing  facilities  for 
plutonium-238  production. 

HFIR  is  a  light-water-cooled  and 
-moderated  reactor  operated  at  a  thermal 
power  level  of  85  megawatts.  It  is  used 
for  both  isotope  production  and  neutron 
research.  Originally  designed  to  operate 
at  a  full  power  level  of  100  megawatts- 
thermal,  it  ciurently  operates  at  a 
maximimi  authorized  power  level  of  85 
megawatts-thermal  to  extend  the  useful 
life  of  the  reactor.  The  reactor  operates 
with  highly  enriched  uranium  fuel.  The 
primary  mission  at  HFIR  is  neutron 
research  for  the  Department's  Office  of 
Science.  Civilian  nuclear  energy 
research  and  additional  isotope 
production  will  be  undertaken  on  a 
noninterference  basis.  To  complement 
plutonium-238  production  at  ATR, 
HFIR  could  produce  up  to  2  kilograms 
(4.4  pounds)  per  year. 

FFTF  is  a  400-megawatts-thennal, 
sodiiun-cooled  nuclear  test  reactor.  It 
was  operated  from  April  1982  to 
December  1993.  FFTF  was  used 
primarily  to  evaluate  reactor  fuels  and 
different  fuel  assembly  materials  during 
its  10  years  of  operation.  It  also 
supported  test  programs  for  industry, 
nuclear  energy  (domestic  and 


international),  medical  isotope 
applications  and  research,  space  nuclear 
power,  and  fusion  research  programs. 
FFTF  was  placed  in  standby  condition 
in  1993  because  of  a  lack  of 
economically  viable  missions.  Reactor 
fuel  has  been  removed.  The  Main  Heat 
Transport  System  is  being  operated  at 
approximately  200  °C  (400  "F)  to  keep 
sodium  coolant  in  the  reactor  liquefied 
and  circulating.  Restarting  FFTF  would 
require  mechanical  equipment  upgrades 
and  replacement  of  outdated  control 
and  computer  systems.  FFTF  initially 
would  have  operated  with  mixed-oxide 
(lu-anium-plutonium)  fuel,  followed  by 
operation  with  uranium  fuel.  Had  FFTF 
been  selected  as  an  irradiation  facility, 
production  of  medical  isotopes  and 
civilian  nuclear  technology  research 
would  have  been  the  primary  missions 
at  FFTF. 

A  CLWR  was  evaluated  as  an 
irradiation  facility  for  plutoniimi-238 
production.  No  specific  light  water 
reactor  was  selected.  Thus,  typical 
characteristics  of  CLWRs  were  assiuned 
for  the  environmental  analysis.  A 
typical  pressurized  water  reactor  core 
consists  of  1 70  to  200  fuel  assemblies 
arranged  in  the  reactor  vessel  in  an 
approximately  cylindrical  pattern.  Most 
pressiuized  water  reactors  operating  in 
the  United  States  are  licensed  to  operate 
at  thermal  power  levels  of  2,500  to  3.500 
megawatts  for  net  station  electric 
outputs  of  800  to  1.200  megawatts- 
electric.  The  primary  mission  of  a 
CLWR  is  the  production  of  electric 
power.  Plutoniiun-238  production 
would  have  been  conducted  on  a 
noninterference  basis.  Had  a  CLWR 
been  selected  for  production  of 
plutoniimi-238.  site  specific  NEPA 
reviews  would  have  been  conducted 
prior  to  selection  of  a  CLWR. 

The  Department  considered 
construction  of  one  or  two  accelerators 
at  an  unspecified  DOE  site  as  candidate 
irradiation  facilities.  Environmental 
impacts  that  could  have  resulted  from 
construction  and  operation  of  the 
accelerator(s)  used  preconceptual 
designs  for  low-  and  high-energy 
accelerators.  The  low-energy  accelerator 
was  designed  to  support  medical  and 
industrial  isotope  production  as  well  as 
civilian  nuclear  energy  research.  The 
high-energy  accelerator  was  designed  to 
support  plutoniimi-238  production  and 
civilian  nuclear  energy  research.  The 
preconceptual  designs  are  described  in 
the  NI  PEIS.  Had  either  or  both 
accelerator(s)  been  selected  for 
implementation,  site-specific  NEPA 
reviews  would  have  been  conducted 
prior  to  site  selection  and  production  of 
isotopes  and  civilian  nuclear  energy 


research  would  have  been  the  primary 
missions  at  those  facilities. 

The  Department  also  considered 
construction  of  a  new  research  reactor  at 
an  unspecified  £)OE  site  as  a  candidate 
irradiation  facility.  A  preconceptual 
design  was  developed  for  a  new 
research  reactor  that  would:  (1)  Produce 
medical  and  industrial  isotopes,  (2) 
produce  up  to  5  kilograms  (11  pounds) 
of  plutonium-238  per  year,  and  (3) 
support  civilian  nuclear  energy  research 
and  development.  The  new  research 
reactor  would  have  been  fueled  by  low- 
enriched  uranium  (uranium  fuel 
containing  less  than  20  percent 
m'anium-235).  This  preconceptual 
design  included  the  basic  elements  of 
the  research  reactor  facility  sufficient  for 
the  environmental  analysis.  Had  a  new 
research  reactor  been  selected  for 
implementation,  site-specific  NEPA 
reviews  would  have  been  conducted 
prior  to  site  selection.  Production  of 
isotopes  and  civilian  nuclear  energy 
research  would  have  been  the  primary 
missions  at  the  new  research  reactor. 

Candidate  Target  Fabrication  and 
Postirradiation  Processing  Facilities 

Processing  facilities  at  three 
Depcutmental  sites  were  included  in  the 
environmental  evaluation  as  candidate 
target  fabrication  and  postirradiation 
processing  facilities:  REDC  at  ORNL; 
FDPF  at  INEEL;  the  Fuels  and  Materials 
Examination  Facility  (FMEF)  at 
Hanford;  and  the  Radiochemical 
Processing  Laboratory  (RPL)/ 
Development  Fabrication  Test 
Laboratory  (Building  306-E),  also  at 
Hanford.  Environmental  impacts  were 
also  estimated  for  a  new  generic  support 
facility  at  an  unspecified  E)OE  site. 

REDC  at  ORNL  is  a  companion  facility 
to  HHR.  REDC's  two  buildings  house 
shielded  hot  cells  and  analytical 
laboratories.  These  hot  cells  and 
laboratories  are  used  in  the  fabrication 
of  fuel  rods  and  targets  for  irradiation 
and  to  process  irradiated  rods  and 
targets  for  the  separation  and 
purification  of  transuranic  elements, 
process  development,  and  product 
purification  and  packaging.  Several 
alternatives  and  options  (including  the 
Preferred  Alternative)  included  the  use 
of  ORNL's  REDC  Building  7930  for 
storage  of  neptunium-237  and 
fabrication  and  postirradiation 
processing  of  neptunium-237  targets. 

The  REDC  hot  cell  facilities  to  De  used 
under  the  Preferred  Alternative  have  not 
yet  been  used  for  any  mission.  Activities 
required  for  target  fabrication  will  take 
place  in  shielded  glove  boxes. 
Mechanical  operations  involved  in  the 
final  target  fabrication  present  lesser 
hazards  that  may  permit  them  to  be 
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carried  out  in  open  boxes.  Cell  E  will 
contain  processing  equipment  to  purify 
the  separated  plutomum-238  product, 
prepare  the  plutonium  oxide,  and 
transfer  the  oxide  into  shipping 
containers.  Cell  E  will  also  contain 
vertical  storage  wells  for  dry  storage  of 
neptunium  and  other  actinides.  Cell  0 
activities  will  include  receipt  of 
irradiated  targets,  as  well  as  target 
dissolution,  chemical  separation  of 
neptuniimi  and  plutoniiun  from  fission 
products,  and  partitioningand 
purification  of  neptunium.  Cell  D  also 
contains  process  equipment  to  remove 
transuranic  elements  from  the  aqueous 
waste  streams  and  vitrifying  waste. 

FDPF  is  in  the  Idaho  Nuclear 
Technology  and  Engineering  Center 
(INTEC),  which  is  located  northeast  of 
the  Central  Facilities  Area  at  CMEEL  and 
approximately  3.2  kilometers  (2  miles) 
southeast  of  ATR.  FDPF  was  a  candidate 
fabrication  and  postirradiation 
processing  facility  in  several  options 
under  Alternatives  1  through  4.  FDPF 
has  no  current  mission.  HistcHically, 
INTEC  reprocessed  sp>ent  nuclear  fiiel 
from  U.S.  Government  reactors  to 
recover  reusable  highly  enriched 
uraniiun.  After  the  Department 
announced  in  April  1992  that  it  would 
no  longer  reprocess  spent  fuel, 
reprocessing  operations  at  INTEC 
ended. 

Two  buildings  at  INTEC  were 
candidate  storage  and  processing  sites 
for  plutonium-238  production:  Bmlding 
CPP-651,  the  Unirradiated  Fuel  Storage 
Facility,  and  Building  CPP-666,  FDPF. 
Under  this  alternative,  chemical 
separation  would  occur  in  the  FDPF  cell 
using  small  centrifugal  contactors 
installed  for  that  purpose.  Neptunium- 
237  would  have  been  stored  in  FDPF  or 
Building  CPP-651,  which  is  located 
within  100  meters  (328  feet)  of  FDPF. 
There  are  100  in-ground,  concrete- 
shielded  storage  well  positions  in  this 
vault.  Each  storage  well  contains  a  rack 
that  can  be  modified  to  house  containers 
for  neptunium-237. 

Hanford's  FMEF  was  a  candidate 
facility  for  storage  of  neptimiiun-237, 
fabrication  of  neptunium-237  targets, 
and  processing  of  irradiated  neptunium- 
237  targets  for  several  options  under 
Alternatives  1  through  4.  FMEF  could 
have  supported  medical  and  industrial 
production  mission  and  civilian  nuclear 
energy  research  and  development 
mission  activities  at  the  Hanford  Site 
under  Alternative  1.  FMEF  is  west  of 
FFTF  in  the  400  Area  of  Hanford.  It  was 
built  during  the  late  1970s  and  early 
1980s  as  a  major  addition  to  the  breeder 
reactor  technology  development 
program  at  Hanford.  Although  it  has 
never  been  used,  the  facility  was 


constructed  to  perform  fuel  fabrication 
and  development  and  postirradiation 
examination  of  breeder  reactor  fuels. 

FMEF  is  currendy  being  maintained 
in  mission-ready  condition.  In  1998,  to 
reduce  the  cost  of  maintaining  the 
facility,  many  systems  were  shut  down 
and  most  hazardous  materials  were 
removed  frt)m  the  building.  FMEF  is 
uncontaminated  because  no  nuclear 
materials  have  been  introduced.  Some 
critical  systems  remain  in  operation, 
e.g.,  the  fire  detection  and  protection 
systems.  To  avoid  freezing  of  the  fire 
protection  water  systems,  limited 
heating  and  ventilation  remains 
operational.  Electric  power  and  lighting 
remain  available,  and  the  freight 
elevator  remains  in  service  to  support 
routine  facility  inspection  and 
maintenance.  The  use  of  FMEF  for 
neptumum-237  target  material  storage, 
target  fabrication,  and  post-irradiation 
processing  would  have  required 
construction  of  a  new  76-meter  (250- 
foot)  stack. 

Two  Hanford  300  Area  facilities  were 
considered  for  support  of  medical  and 
industrial  isotope  target  fabrication  and 
post-irradiation  processing:  RPL  and 
Building  306-E.  RPL/306-E  were 
candidate  facilities  to  support  medical . 
and  industrial  isotope  production  and 
civilian  nuclear  energy  research  and 
development  activities.  RPL  would  have 
been  the  primary  site  for  febricating  the 
radioactive  targets  (i.e.,  targets 
containing  radium-226  or  recycled 
materials  frtim  previous  irradiations). 

Total  space  within  RPL  is  13,350 
square  meters  (143,700  square  feet),  of 
which  4,140  square  meters  (44,500 
square  feet)  are  occupied  by  general 
chemistry  laboratories.  A  recent  space 
utilization  survey  of  RPL  indicated  that 
646  square  meters  (6,950  square  feet), 
representing  15.6  percent  of  the 
laboratory  area,  are  presently 
unoccupied.  All  of  the  occupied  and 
nearly  all  of  the  unoccupied  laboratories 
are  functional  and  equipped  with 
standard  utilities.  Of  the  79  functional 
fume  hoods  and  23  shielded  glove 
boxes,  50  fume  hoods  and  15  glove 
boxes  are  available  for  additional  work. 

Building  306-E  was  constructed  in 
1956  as  part  of  the  nuclear  material 
production  program  at  Hanford.  It  was 
used  to  develop  the  co-extrusion 
process  for  N-Reactor  fuel.  Major 
upgrades  and  renovations  were 
completed  in  the  late  1960s  and  early 
1970s  to  su'pport  the  civilian  reactor 
development  program.  These  activities 
would  not  have  impacted  ciurent 
missions  at  the  facilities. 

A  new  generic  support  facility  would 
have  had  the  mission  of  preparing 
medical  and  industrial  isotope  targets 


for  irradiation,  processing  exposed 
targets,  and  housing  the  materials 
research  and  development  activities  in 
association  with  Alternatives  3  and  4. 
Siting  of  the  generic  support  facility  for 
medical  and  industrial  isotope 
production  would  have  required  that 
the  facility  be  located  in  the  same 
general  vicinity  (within  0.2  to  20 
kilometers  [0.07  to  12.4  miles])  as  the 
new  irradiation  facility  (accelerator  or 
reactor).  Collocation  with  the  irradiation 
fecility  would  have  been  needed  to 
process  irradiated  target  materials 
promptly  after  removal  from  the  reactor/ 
accelerator  and  to  minimize 
transportation  time.  Although  the 
facility  could  have  been  located  within 
the  irradiation  facility  security 
protection  area,  the  lack  of  a  defense 
mission  and  the  lack  of  a  fissile  material 
presence  in  the  generic  support  facility 
indicate  that  a  high  level  of  physical 
protection  would  not  have  been 
warranted. 

m.  AltematiTes  and  Options 

The  Department  evaluated  potential 
environmental  impacts  that  could  result 
from  implementation  of  alternatives  and 
options  that  support  isotope  production 
and  civilian  nuclear  energy  research.  A 
No  Action  Alternative  and  five 
progranmiatic  alternatives  were 
assessed.  Table  1  simunarizes  the 
facilities  associated  with  each 
alternative  option. 

No  Action  Alternative 

Under  the  No  Action  Alternative 
(maintain  status  quo),  FFTF  would  have 
been  maintained  in  standby  status  for  35 
years.  Ongoing  operations  at  existing 
facilities  would  have  continued.  The 
Department  would  not  establish  a 
domestic  plutoniiun-238  production 
capability,  but  would  have  continued  to 
purchase  Russian  plutonium-238  to 
meet  the  long-term  needs  of  future  U.S. 
space  missions.  For  the  purposes  of  the 
environmental  analysis,  it  was  assumed 
that  the  purchase  of  plutonium-238 
from  Russia  would  continue  as  needed 
to  support  U.S.  space  missions.  The 
environmental  analysis  included 
transportation  impacts  that  could  result 
from  the  purchase  of  up  to  175 
kilograms  (385.8  pounds)  of  plutonium- 
238  from  Russia.  Any  purchase  of 
plutonium-238  beyond  that  currenUy 
available  in  the  United  States  through 
the  existing  contract  would  require 
additional  NEPA  review.  The 
Department's  medical  and  industrial 
isotope  production  and  civilian  nuclear 
energy  research  and  development 
activities  would  have  continued  at  the 
current  operating  levels.  A  consequence 
of  a  No  Action  decision  would  have 
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been  the  need  to  determine  the  future  of     Therefore,  the  impacts  of  possible  future    neptunium-237  were  evaluated  as  part 
the  neptunium-237  stored  at  SRS.  transportation  and  storage  of  of  the  No  Action  Alternative. 
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Table  1  Nuclear  Infrastructure  Alternatives  and  Options 


Option 
Number 

Irradiation 
Facility 

P1«toaiHm-238  ProdnctioB  Mission 

Medical  and  Industrial  Isotopes 

Production  and 

Nudear  Research  and 

Development  Mission 

Storage  Facility 

Target 

Fabrication  and 

Processing 

FaciUty 

Storage  Facility 

Target 

Fabrication 

and  Processing 

Facility 

No  Action 
Alternative 

1 

- 

- 

- 

- 

- 

2 

- 

REDC 

- 

- 

- 

3 

- 

CPP-651 

- 

- 

- 

4 

- 

FMEF 

- 

- 

Alternative  1: 
Restiirt  FFTF 

1 

FFTP 

REDC 

REDC 

RP17306-E 

RPL/306-E 

2 

FFTP 

FDPF/CPP-651 

FDPF 

RPIV306-E 

RPL/306-E 

3 

FFTP 

FMEF 

FMEF 

FMEF 

FMEF 

4 

FFTF* 

REDC 

REDC 

RPLy306-E 

RPL/306-E 

5 

FFTF* 

FDPF/CPP-651 

FDPF 

RPL/306-E^ 

RPL/306-E 

6 

FKIF* 

FMEF 

FMEF 

FMEF 

FMEF 

Alternative  2: 
Use  Only 
Existing 
Operational 
Facilities 

1 

ATR 

REDC 

REDC 

- 

- 

2 

ATR 

FDPF/CPP-651 

FDPF 

- 

- 

3 

ATR 

FMEF 

FMEF 

- 

- 

4 

CLWR 

REDC 

REDC 

- 

- 

5 

CLWR 

FDPF/CPP-651 

FDPF 

- 

- 

6 

CLWR 

FMEF 

FMEF 

- 

- 

7 

HFIR 
and  ATR 

RF,nc 

REDC 

- 

- 

8 

HHR 

and  ATR 

FDPF/CPP-651 

FDPF 

- 

- 

9 

HFIR 
and  ATR 

FMEF 

FMEF 

- 

- 

Alternative  3: 
Construct  New 
Accelerator(s) 

1 

New 

REDC 

REDC 

New* 

New 

2 

New 

FDPF/CPP-651 

FDPF 

New* 

New* 

3 

New 

FMEF 

FMEF 

New* 

New* 

AHemative  4: 
Construct  New 
Research 
Reactor 

1 

New 

REDC 

REDC 

New 

New 

2 

New 

FDPF/CPP-651 

FDPF 

New 

New 

3 

New 

FMEF 

FMEF 

New* 

New 

Alternative  S: 
Permanently 
Deactivate 
FFTF  (with  No 
New  Missions) 

- 

- 

- 

- 

• 

a.  Hanford  FFTF  would  have  operated  with  mixed  oxide  fuel  for  21  years  and  highly  enriched  uranium  fuel  for  14  years. 

b.  Hanford  FFTF  would  have  operated  with  mixed  oxide  fuel  for  6  years  and  highly  enriched  fuel  for  29  years. 

c.  The  new  facility  would  not  have  been  required  if  a  site  had  been  selected  with  available  support  capability  and  infrastructure. 
Key:  ATR,  Advanced  Test  Reactor  at  INEEL;  CLWR,  commercial  light  water  reactor;  CPP-651,  INEEL  Building  CPP-651 
Storage  Vault;  FDPF,  Fluorinel  Dissolution  Process  Facility  at  INEEL;  FFTF,  Fast  Flux  Test  Facility  at  Hanford;  FMEF,  Fuels 
and  Materials  Examinttion  Facility  at  Hanford;  HFIR,  High  Flux  Isotope  Reactor  at  ORNL;  REDC,  Radiochemical  Engineering 
Development  Center  at  ORNL;  RPL/306-E,  Radiochemical  Processing  Laboratory  at  Hanford,  Building  306-E. 
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Four  options  were  analyzed  under  the 
No  Action  Alternative.  If  the 
Department  had  decided  not  to 
reestablish  domestic  production  of 
plutonium-238,  the  inventory  of 
neptunium-237  wrould  have  had  no 
programmatic  value  and  Option  1 
would  have  been  selected.  Under  this 
option,  neptuniiun-237  would  have 
been  stabilized  in  solution  form  at  SRS. 
Had  the  Department  decided  to 
maintain  the  neptunium-237  inventory 
for  future  plutonium-238  production, 
the  neptiuiium-237  oxide  inventory 
woidd  have  been  transported  from  SRS 
to  one  of  three  candidate  sites  for  up  to 
35  years  of  storage  for  possible  futiue 
use:  Option  2,  REDC  at  ORNL;  Option 
3.  Building  CPP-651  at  INEEL;  or 
Option  4,  FMEF  at  Hanford.  The 
Department's  nuclear  infrastructiu« 
woidd  not  have  been  expanded  under 
the  No  Action  Alternative. 

Alternative  1— Restart  FFTF 

Under  Alternative  1,  FFTF  at  Hanford 
would  have  been  restarted  and  operated 
at  a  nominal  100  megawatts  for  35  years. 
Production  of  isotopes  and  research  in 
civilian  nuclear  energy  would  have  been 
the  primary  missions  at  FFTF.  Targets 
for  medical  and  industrial  isotope 
production  would  have  been  fabricated 
at  one  or  more  facilities  at  Hanford, 
irradiated  at  FFTF,  and  then  rettuned  to 
the  fabrication  facility  for 
postirradiation  processing.  From  there, 
the  isotope  products  would  have  been 
sent  to  commercial  pharmaceutical  or 
industrial  distributors. 

Under  this  alternative,  neptunitun- 
237  would  have  been  transported  from 
SRS  to  one  of  the  three  fabrication/ 
postirradiation  processing  facilities 
shown  in  Table  1:  ORNL  (Options  1  and 
4),  INEEL  (Options  2  and  5),  or  Hanford 
(Options  3  and  6),  where  targets  would 
have  been  fabricated  as  needed  to 
support  U.S.  space  missions.  Following 
irradiation  at  FFTF,  the  irradiated 
targets  would  have  been  returned  to  the 
fabrication  facility  for  postirradiation 
extraction  of  plutoniimi-238. 
Plutoniimi-238  then  would  have  been 
transported  to  Los  Alamos  National 
Laboratory  (LANL)  in  New  Mexico  for 
use  in  heat  and  electric  power  soiut:es. 

Under  Alternative  1,  raw  materials, 
nonirradiated  targets,  irradiated  targets, 
and  processed  materials  would  have 
been  transported  between  the  locations 
selected  for  raw  target  material 
acquisition,  material  storage,  target 
fabrication,  target  irradiation,  and 
postirradiation  processing,  as  well  as 
the  final  destination  for  the  medical  and 
industrial  isotopes  and  the  plutonium- 
238  product  or  various  research  apd 
development  test  sites.  The  six  options 


under  this  alternative  are  associated 
with  the  type  of  nuclear  fuel  which  was 
to  be  used  for  FFTF  operations  and  the 
specific  facilities  which  were  to  be  used 
for  target  febrication  and  processing. 
The  first  three  options  (Options  1 
through  3)  would  have  involved 
operating  FFTF  with  mixed  oxide  fuel 
for  the  first  21  years  and  luaniimi  fuel 
for  the  remaining  14  years.  Options  4 
through  6  would  have  involved 
operating  FFTF  with  mixed  oxide  fuel 
for  the  first  6  years  and  uraniimi  fuel  for 
the  remaining  29  years.  Enviroimiental 
impacts  that  will  result  from 
deactivation  of  FFTF  at  the  end  of  its 
operating  life  are  addressed  under 
AJtemative  5. 

Alternative  2 — L^se  Only  Existing 
Operational  Facilities 

Under  Alternative  2,  the  Department 
will  use  existing  operating  reactors  to 
produce  plutoniiun-238  for  future  space 
missions.  The  production  of  medical 
and  industrial  isotopes  and  support  for 
civilian  nuclear  energy  research  and 
development  will  continue  at 
approximately  current  levels  without 
expansion  of  the  Department's  nuclear 
infrastructiu«. 

Enviromnental  impacts  were 
estimated  for  three  irradiation  facilities: 
ATR  (only)  at  INEEL  (Options  1  through 
3),  a  generic  CLWR  (Options  4  through 
6),  and  ATR/HFIR  at  ORNL  (Options  7 
through  9).  ATR,  HFIR,  and  the  CLWR 
woidd  continue  their  current  primary 
missions  imder  all  options  of 
Alternative  2.  Production  of  plutoniiun- 
238  will  be  conducted  as  a  secondary 
mission  on  a  noninterference  basis. 
Under  Alternative  2,  Alternative  5 
would  also  be  selected  and  FFTF  would 
be  permanently  deactivated. 

Neptimium-237  will  be  processed  and 
transported  from  SRS  to  the  fabrication 
facility,  where  it  will  be  stored  until 
fabrication.  The  NI PEIS  evaluates 
environmental  impacts  that  could  result 
from  target  fabrication/postirradiation 
processing  at  one  of  three  facilities  at 
ORNL  (the  preferred  facility),  INEEL,  or 
Hanford  (see  Table  1).  The  targets  will 
be  irradiated  at  ATR  and  HFIR. 
Enviromnental  impacts  that  could  residt 
bom  using  a  CLWR  for  irradiation 
services  are  also  included  in  the  NI 
PEIS.  After  irradiation,  neptunium-237 
targets  will  be  transported  back  to  the 
fabricating  facility  for  postirradiation 
processing. 

Under  Alternative  2,  nonirradiated 
targets,  irradiated  targets,  and  processed 
materials  will  be  transported  between 
the  locations  selected  for  storage,  target 
fabrication,  target  irradiation,  and 
postirradiation  processing.  In  addition. 


the  plutonium-238  product  will  be 
transported  to  LANL. 

If  DOE  proposes  specific 
enhancements  of  existing  facilities,  in 
order  to  implement  Alternative  2, 
further  NEPA  review  would  be 
conducted. 

Alternative  3 — Construct  New 
Accelerator(s) 

Under  Alternative  3,  one  or  two  new 
accelerators  would  have  been  used  for 
target  irradiation.  The  new  accelerators) 
would  have  been  constructed  at  an 
existing  DOE  site(s).  Production  of 
isotopes  including  plutonium-238,  and 
civilian  nuclear  energy  research  woidd 
have  been  the  primary  missions  at  the 
new  accelerators. 

Neptunium-237  would  have  been 
transported  from  SRS  to  the  fabrication 
facility,  where  it  would  have  been 
stored  until  fabrication.  Targets  for 
plutonium-238  production  would  have 
been  fabricated  in  one  of  the  three 
alternative  facilities  at  ORNL  (Option  1), 
INEEL  (Option  2),  or  Hanford  (Option 
3).  The  targets  would  have  been 
irradiated  in  a  new  high-energy 
accelerator  and  then  transported  back  to 
the  target  fabrication  facility  for 
postirradiation  processing. 

Target  materials  for  medical  and 
industrial  isotope  production  would 
have  been  stored  on  site  until  fabricated 
into  targets  in  a  new  support  facility 
located  at  the  same  site  as  the  low- 
energy  accelerator.  The  targets  would 
have  been  irradiated  in  the  low-energy 
accelerator  and  returned  to  the  new 
support  facility  for  postirradiation 
processing.  Because  Alternative  3  was 
evaluated  at  a  generic  site,  site  selection 
was  not  evaluated  as  part  of  the  NI  PEIS 
and  no  credit  was  taken  for  any  support 
infi^structure  existing  at  the  generic 
site.  It  was  assumed  that  a  new  si^port 
facility  would  be  required  to  support 
operation  of  the  low-energy  Accelerator 
and  its  missions  and  the  high-energy 
accelerator  civilian  nuclear  energy 
research  and  development  missions  if 
both  accelerators  were  located  on  the 
same  site.  While  this  approach  bounds 
the  envfronmental  impact  assessment 
for  the  implementation  of  Alternative  3, 
it  overstates  the  impacts  because  the  NI 
PEIS  integrates  the  impacts  associated 
with  constructing  new  support  facilities 
and  infrastructure  that  may  already  be 
available  at  the  existing  site.  Had 
Alternative  3  been  selected  for 
implementation,  site-specific  NEPA 
reviews  would  have  been  conducted 
prior  to  site  selection. 

Under  Alternative  3,  nonirradiated 
targets,  irradiated  targets,  and  processed 
materials  would  have  been  transported 
between  the  locations  selected  for 


7884 


Federal  Register /Vol.  66,  No.  18 /Friday,  January  26,  2001 /Notices 


storage,  target  fabrication,  target 
irradiation,  postirradiation  processing, 
■  and  the  final  destination  of  the 
plutomum-238.  The  environmental 
evaluation  of  Alternative  3  also 
included  environmental  effects  resulting 
from  decontamination  and 
decommissioning  of  the  accelerator(s) 
and  the  processing  facility  when  the 
missions  are  over,  as  well  as 
deactivation  of  FFTF  at  Hanford. 

Alternative  4 — Construct  New  Research 
Reactor 

Under  Alternative  4,  a  new  research 
reactor  would  have  been  used  for  target 
irradiation.  The  new  research  reactor 
would  have  been  constructed  at  an 
existing  site.  Production  of  isotopes 
including  plutonium-238,  and  civilian 
nuclear  energy  research  would  have 
been  the  primary  missions  at  the  new 
research  reactor. 

Neptunium-237  would  have  been 
transported  from  SRS  to  the  fabrication 
facilities  where  it  would  have  been 
stored  until  fabrication.  As  shown  in 
Table  1,  targets  for  plutoniiun-238 
production  would  have  been  fabricated 
at  one  of  the  three  facilities  at  ORNL 
(Option  1).  INEEL  (Option  2).  or 
Hanford  (Option  3).  The  targets  would 
have  been  irradiated  in  the  new  research 
reactor  and  transported  back  to  the 
target  febrication  facilities  for 
postirradiation  processing. 

Targets  for  medical  and  industrial 
isotope  production  would  have  been 
fabricated  in  a  new  support  facility 
located  at  the  same  site  as  the  new 
research  reactor.  Target  materials  would 
have  been  stored  on  site  until 
fabrication.  The  targets  would  have  been 
irradiated  in  the  new  research  reactor 
and  returned  to  the  new  support  facility 
for  postirradiation  processing. 

Because  Alternative  4  was  evaluated 
at  a  generic  DOE  site,  site  selection  was 
not  evaluated  as  part  of  the  NI PEIS  and 
no  credit  was  taken  for  any  existing 
support  infrastructiu^  at  the  site.  It  was 
assumed  that  a  new  support  facility 
would  be  required  to  support  the  new 
research  reactor.  While  this  approach 
bounds  the  environmental  impact 
assessment  for  the  implementation  of 
Alternative  4,  it  overstates  the  impacts 
because  the  NI  PEIS  integrates  the 
impacts  associated  with  constructing 
new  support  facilities  and  infrastructiue 
that  may  already  be  available  at  the 
existing  site.  If  selected,  this  alternative 
would  require  site-specific  NEPA 
reviews  to  be  completed  prior  to  site 
selection. 

Under  Alternative  4,  nonirradiated 
targets,  irradiated  targets,  and  processed 
materials  would  have  been  transported 
between  the  locations  selected  for 


storage,  target  fabrication,  target 
irradiation,  postirradiation  processing, 
and  the  final  destination  of  the 
plutonium-238.  The  environmental 
evaluation  of  Alternative  4  also 
included  environmental  effects  resulting 
bom  decontamination  and 
deconmiissioning  the  research  reactor 
and  the  processing  facility  when  the 
missions  are  over,  as  well  as 
deactivation  of  FFTF  at  Hanford. 

Alternative  5 — Permanently  Deactivate 
FFTF  with  No  New  Missions 

Under  Alternative  5,  the  Department 
would  have  permanently  deactivated 
FFTF,  with  no  new  missions.  Medical 
and  industrial  isotope  production  and 
civilian  nuclear  energy  research  and 
development  missions  at  existing 
facilities  would  have  continued  at 
current  levels.  The  Department's 
nuclear  facilities  infrastructure  would 
not  have  been  enhanced. 

IV.  Preferred  Alternative 

The  Council  on  Environmental 
Quality  (CEQ)  regulations  require  an 
agency  to  identify  its  preferred 
altemative(s)  in  the  final  environmental 
impact  statement  (40  CFR  1502.14(e)). 
The  preferred  alternative  is  the 
alternative  that  the  agency  believes 
would  fulfill  its  statutory  ihission, 
giving  consideration  to  environmental, 
economic,  technical,  and  other  factors. 
Consequently,  to  identify  a  preferred 
alternative,  the  Department  developed 
information  on  potential  environmental 
impacts,  costs,  policy  issues,  and 
technical  and  schedule  risks  for  the 
alternatives  described  in  the  NI  PEIS. 
The  NI  PEIS  provides  information  on 
environmental  impacts.  Cost, 
nonproliferation  policy,  and  various 
technical  reports  have  also  been 
prepared  and  are  available  for  public 
review  in  the  Department's  reading 
rooms. 

The  Department's  Preferred 
Alternative,  as  identified  in  the  Final  NI 
PEIS,  was  to  apply  its  existing 
infrastructure  to  pursue  missions 
outlined  in  the  NI  PEIS.  Under  this 
approach,  the  Department  would 
consider  opportimities  to  enhance  its 
existing  facilities  to  maximize  the 
agency's  ability  to  address  future 
mission  needs. 

Under  the  Preferred  Alternative,  the 
Department  would  reestablish  domestic 
production  of  plutonium-238,  as 
needed,  to  support  U.S.  space 
explorations.  As  discussed  in  NI  PEIS, 
Chapter  1,  Section  1.2.2,  reestablishing 
a  domestic  plutonium-238  production 
capability  would  ensiue  that  the  United 
States  has  a  long-term,  reliable  supply  of 
this  material.  ATR  in  Idaho  and  HFIR  in 


Tennessee  would  be  used,  as 
appropriate,  to  irradiate  targets  for  this 
purpose  without  interfering  with  either 
reactor's  primary  mission.  The  Preferred 
Alternative  includes  fabricating  and 
processing  targets  for  the  production  of 
plutonium-238  at  REDC  at  ORNL. 

The  Preferred  Alternative  also 
addressed  the  future  of  FFTF.  While  the 
Department  recognizes  that  this  facility 
has  imique  capabilities,  the  Preferred 
Alternative  noted  the  absence  of 
commitments  bom  other  agencies,  the 
private  sector  or  other  governments  that 
would  clearly  justify  restarting  the 
facility,  and  accordingly  proposed  to 
permanently  deactivate  FFTF. 

In  the  absence  of  commitments  that 
would  justify  the  restart  of  FFTF  or  the 
construction  of  new  facilities  as 
proposed  under  Alternatives  3  and  4, 
the  Department  anticipates  that  its 
current  infrastruct\ire  will  serve  the 
needs  of  the  research  and  isotope 
communities  for  the  next  5-10  years.  In 
particular,  DOE  will  consider 
opportunities  to  enhance  its  effort  to 
provide  medical  and  research  isotopes. 
If  significantly  larger  amounts  of 
isotopes  are  required  in  the  future,  the 
Department  would  rely  on  the  private 
sector  to  fulfill  these  needs. 

As  a  potential  option  for  the  longer- 
term  future,  the  Department  proposes  to 
work  over  the  next  2  years  to  establish 
a  conceptual  design  for  an  Advanced 
Accelerator  Applications  (AAA)  facility. 
Such  a  facility,  which  would  be  used  to 
evaluate  spent  fuel  transmutation, 
conduct  various  nuclear  research 
missions,  and  ensure  a  viable  backup 
technology  for  the  production  of  tritium 
for  national  seciuity  purposes,  was 
proposed  and  initial  work  funded  in  the 
fiscal  year  2001  Epergy  and  Water 
Appropriation  Act.  If  the  Department 
proposes  specific  enhancements  of 
existing  facilities  or  development  of  the 
AAA  facility,  further  NEPA  review 
would  be  conducted. 

V.  Alternatives  Considered  But 
Dismissed 

In  developing  a  range  of  reasonable 
alternatives,  the  Department  examined 
the  capabilities  and  available  capacities 
of  more  than  40  candidate  irradiation 
facilities  and  30  processing  facilities  at 
existing  and  planned  nuclear  research 
facilities  (accelerators,  reactors,  and 
processing  hot  cells)  that  could 
potentially  be  used  to  support  one  or  all 
of  the  isotope  production  and  research 
missions. 

Irradiation  capabilities  of  existing 
government,  university,  and  commercial 
irradiation  fecilities  were  evaluated  to 
determine  whether  they  could 
adequately  support  the  nuclear 


Federal  Register /Vol.  66,  No.  18 /Friday,  January  26,  2001 /Notices 


7885 


infrastructure  missions.  Some  of  the 
irradiation  facilities  were  dismissed 
from  further  evaluation  because  they 
lacked  technical  capability  or  available 
capacity.  Reasons  for  dismissal  included 
lack  of  availability,  lack  of  steady-state 
neutrons,  or  insufficient  power  levels  to 
support  steady-state  neutron 
production.  Facilities  were  similarly 
dismissed  if  existing  capacity  was  fully 
dedicated  to  existing  missions,  or  if  use 
of  existing  capacity  to  support  the  NI 
PEIS  alternatives  would  impact  existing 
missions. 

Numerous  existing  U.S.  processing 
hot  cell  facilities  possess  the  capabilities 
and  capacity  to  support  the  nuclear 
infrastructure.  Given  this  general 
availability,  and  to  minimize 
transportation  costs,  only  existing 
processing  facilities  that  are  collocated 
at  candidate  irradiation  facility  sites 
(i.e.,  ORNL,  INEEL,  and  Hanford)  were 
evaluated  in  the  NI  PEIS.  Although 
multiple  processing  facilities  exist  at 
each  of  these  sites,  only  the  most 
suitable  facilities  in  terms  of  capability, 
capacity,  and  availability  were  given 
further  consideration. 

VI.  Sammary  of  Environmental  Impacts 

The  environmental  impact  analysis  in 
the  NI  PEIS  addressed  resource  areas 
pertinent  to  the  sites  considered. 
Impacts  were  assessed  for  land 
resources,  noise,  air  quality,  water 
resources,  geology  and  soils,  ecological 
resources,  ciiltural  and  paleontological 
resources,  socioeconomics, 
environmental  justice,  and  waste 
management.  Radiological  and 
nonradiological  impacts  to  workers  and 
the  public  that  could  result  from 
construction,  normal  operations,  and 
accidents  were  addressed. 
Environmental  impacts  of  current, 
proposed,  and  reasonably  foreseeable 
activities  at  candidate  sites  were 
included  in  cumulative  impacts. 

The  only  resource  area  that  could  be 
significantly  impacted  by  the 
implementation  of  any  of  the 
alternatives  is  water  use  associated  with 
the  construction  of  new  facilities. 
Because  no  specific  site  was  selected 
under  Alternatives  3  and  4,  potential 
im{>act8  from  construction  could  not  be 
fully  evaluated.  In  the  absence  of  new 
construction,  implementation  of  the 
alternatives  would  not  significantly 
affect  water  use. 

The  largest  effect  on  air  quality  would 
also  occur  during  construction 
activities.  Under  operating  conditions, 
for  all  alternatives  and  options,  air 
quality  impacts  would  have  been  small 
in  comparison  with  the  most  stringent 
standards. 


None  of  the  alternatives  would  have 
had  significant  impact  on  regional 
economic  areas  or  community  services 
at  Hanford,  INEEL,  and  the  Oak  Ridge 
Reservation  (ORR).  Socioeconomic 
impacts  at  the  generic  sites  could  not  be 
evaluated  in  detail  because  areas 
potentially  affected  under  Alternatives  3 
and  4  could  vary  widely  in  demographic 
and  economic  composition. 

Maximum  transportation  impacts 
frt>m  normal  operations  for  all 
alternatives  and  options  were  calculated 
to  be  0.21  latent  cancer  fatalities  for 
radiological  risks  and  0.008  fatalities  for 
vehicle  emissions.  Maximum  impacts 
from  transportation  accidents  were 
calculated  to  be  0.53  latent  cancer 
fatalities  for  radiological  risks  and  0.19 
fatalities  for  vehicle  collisions.  All 
calculated  risks  were  less  than  1  fatality 
for  the  35-year  mission. 

None  of  the  alternatives  at  existing 
candidate  sites  would  have  had  a 
significant  effect  on  land  use,  visual 
resources,  noise,  water  quality,  geology 
and  soils,  ecology,  cultural  resources, 
and  environmental  justice. 
Implementation  of  the  alternatives  at 
one  or  more  generic  sites  could 
potentially  have  resulted  in  significant 
impacts  in  one  or  more  of  these  resource 
areas. 

The  maximum  amount  of  waste 
generated  by  waste  type  imder  any 
alternative  or  option  would  have  been 
380  cubic  meters  of  transuranic  waste; 
5,200  cubic  meters  of  low-level  waste; 
430  cubic  meters  of  mixed  low-level 
waste;  3,300  cubic  meters  of  hazardous 
waste;  and  1.1  x  10-'  cubic  meters  of 
nonhazardous  waste.  The  maximimi 
amount  of  spent  nuclear  fuel  produced 
woiild  have  been  16  metric  tons  (heavy 
metal).  Hazardous  waste  generated 
imder  any  of  the  alternatives  or 
combination  of  alternatives  could  have 
been  managed  under  the  Department's 
existing  waste  management 
infrastructiire.  The  environmental 
evaluation  provided  in  the  NI  PEIS 
assumed  that  transuranic  waste  results 
from  processing  irradiated  targets.  The 
Department  will  consider  whether  the 
waste  that  results  from  processing 
irradiated  neptunium-237  targets  should 
be  classified  as  high-level  or  transuranic 
waste.  Regardless  of  the  classification, 
the  physical  characteristics  of  the  waste 
generated  are  the  same  and  waste 
management  activities  will  be  the  same. 

The  maximum  calculated  radiological 
risk  to  the  public  from  normal  facility 
operations  for  any  alternative  or  option 
was  0.0039  latent  cancer  fatalities.  The 
maximum  radiological  risk  to  the  public 
bom  accidents  was  calculated  at  0.54 
latent  cancer  fatalities.  The  maximum 
cancer  risk  from  hazardous  chemicals 


imder  normal  operations  was  calculated 
to  be  2.6  X  10  ~'  and  the  maximum 
hazard  index  was  estimated  to  he 
0.0064.  All  risks  were  found  to  be  small 
and  no  latent  cancer  fatalities  would  be 
expected  to  result  from  implementation 
of  the  alternatives  at  any  candidate  site. 

Vn.  The  Environmentally  Preferable 
Alternative 

Environmental  impacts,  including 
human  health  and  safety,  transportation, 
socioeconomics,  and  environmental 
justice,  were  estimated  to  be  small  for 
all  of  the  alternatives  and  did  not 
provide  a  reasonable  basis  for 
discriminating  among  alternatives.  The 
No  Action  Alternative  and  Alternative  5 
were  foui^d  to  have  the  least 
environmental  impact,  but  neither  of 
.these  alternatives  would  have  satisfied 
the  Department's  missions.  Depending 
on  the  selected  site,  new  construction 
could  involve  previously  undisturbed 
land  with  a  potential  direct  loss  of 
weUands  and  impacts  on  cuitiiral  and 
paleontological  resources,  local 
emplojrment  and  regional  economic 
conditions,  and  air  quality. 

Vm.  Other  Conaderatioiis 

Public  Input 

Approximately  3,500 
communications,  some  with  multiple 
comments,  on  the  Draft  NI  PEIS  were 
received  via  U.S.  mail,  e-mail,  fax,  and 
telephone.  During  the  52-day  comment 
period,  DOE  held  seven  hearings  to 
discuss  the  proposed  action  and  to 
receive  oral  and  written  comments  on 
the  Draft  NI  PEIS.  These  hearings  were 
held  at  Oak  Ridge,  Tennessee;  Idaho 
Falls,  Idaho;  Hood  River,  Oregon; 
Portland,  Oregon;  SeatUe,  Washington; 
Richland,  Washington;  and  Arlington, 
Virginia.  These  comments  addressed  a 
variety  of  topics  and  provided  a  wide 
range  of  views.  The  general  focus  of 
these  commimications  was:  (1)  Support 
for  deactivation  of  FFTF;  (2)  support  for 
restarting  FFTF;  (3)  concerns  that  a 
compelling  case  for  the  purpose  and 
need  was  lacking;  (4)  concerns  that 
restarting  FFTF  would  hinder  Hanford 
cleanup  efforts  and  would  be  a  violation 
of  the  Hanford  Tri-Party  Agreement;  and 
(5)  perceptions  that  production  of 
plutonium-238  would  violate  U.S. 
nonproliferation  policies.  Volume  3  of 
the  NI  PEIS  provides  the  Department's 
responses  to  these  comments.  Changes 
to  the  Draft  NI  PEIS  that  resulted  from 
comments  received  frt>m  the  public  are 
discussed  in  Section  1.8  of  the  Final  NI 
PEIS.  ' 
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The  co§^  of  implementing  each  of  the 
alternatives  identified  in  the  NT  PHS  are 
analyzed  in  the  Department's  cost  study, 
Cost  Report  for  the  Alternatives 
Presented  in  the  Draft  Progranunatic 
Environmental  Impact  Statement  for 
Accomplishing  Expanded  Civilian 
Nuclear  Energy  Research  and 
Development  and  Isotope  Production 
Missions  in  the  United  States,  Including 
the  Role  of  the  Fast  Flux  Test  Facility, 
dated  August  2000.  Table  2  presents  the 
range  of  costs  for  each  of  the  NI  PEIS 
alternatives.  The  range  of  costs  for  a 
specific  alternative  reflects  cost 
differences  between  options.  The  FFTF 
restart  implementation  costs  were 
assessed  with  and  without  the  cost  for 
permanently  deactivating  FFTF. 


NonproUferation  Impacts 

The  Department's  Office  of  Arms 
Control  and  NonproUferation  completed 
an  assessment  of  the  nuclear  weapons 
nonproliferation  impacts  for  each  of  the 
alternatives.  Results  of  this  assessment 
are  provided  in  a  report  dated 
September  2000,  Nuclear  Infrastructure 
Nonproliferation  Impact  Assessment  for 
Accomplishing  Expanded  Civilian 
Nuclear  Energy  Research  and 
Development  and  Isotope  Production 
Missions  in  the  United  States,  Including 
the  Role  of  the  Fast  Flux  Test  Facility 
(DOE/NE-0119).  This  assessment 
showed  that  none  of  the  alternatives 
was  unacceptable  from  a 
nonproliferation  point  of  view.  Some  of 
the  alternatives  and  options  exhibit  a 
more  favorable  nonproliferation  posture 
than  others.  The  No  Action  Alternative 
and  other  alternative  options  that 


.incorporate  neptimium-237  and 
plutonium-238  processing  at  FDPF 
raised  nonproliferation  concerns  related 
to  supporting  negotiation  of  a  verifiable 
Fissile  Material  Cutoff  Treaty  (FMCT) 
and  the  potential  for  international 
monitoring.  FDPF  is  currently  excluded 
from  international  monitoring  for 
reasons  of  national  security.  Since  it  is 
not  known  whether  a  Russian  facility 
would  be  made  available  for 
international  monitoring,  as  a  result  of 
past  and  ongoing  national  security 
programs  at  the  facility,  there  is 
significant  uncertainty  as  to  whether 
international  monitoring  would  be 
permitted  in  a  Russian  Pu-238 
processing  facility.  In  addition,  the 
continued  production  of  fresh  and 
recycled  neptimiimi  in  the  Russian 
nuclear  program  raises  a  significant 
nonproliferation  concern. 


Table  2  Range  of  Costs  for  Implementing  NI  PEIS  Alternative  Options 


AHeraativc 

InplcaeatatioB  Cost 
(S  millioas) 

Aanual  Operating  Cost 
($  miUioBS) 

No  Action 

0-28 

50-52 

Altemativf  1  -  Restart  FFTF                                                    - 

392  -  432  • 
673-713* 

82-91 

Alternative  2  •  Use  Only  Existing  Operational  Facilities 

328-383* 

15-24 

Alternative  3  -  Construct  New  Accelcratoi<s) 

1,490-1,530* 

77-86 

Alternative  4  -  Construct  New  Research  Reactor 

708  -  746  * 

58-67 

Alternative  5  -  Permanently  Deactivate  \-\-H-  (with  No  New  Missions) 

281* 

0 

*  Does  not  include  cost  to  permanently  deactivate  FFTF. 

*  Includes  S28I  million  for  peimanently  deactivating  FFTF. 


EC  Comments  on  the  Final  NI  PEIS 

The  Department  received  comments 
from  about  130  individuals  and/or 
organizations  after  publication  of  the 
Final  NI  PEIS.  Many  of  the  commentors 
opposed  the  selection  of  the  Preferred 
Alternative. 

Approximately  50  comments  have 
been  received  that  support  the  restart  of 
FFTF.  These  comments  supported  one 
or  more  missions,  including  the 
production  of  medical  isotopes  and 
plutonium-238;  stated  that  deactivation 
of  FFTF  would  take  money  away  from 
Hanford's  cleanup  mission;  stated  that 
the  talented  resource  pool  of'personnel 
at  Hanford  would  be  drained  if  FFTF 
were  shut  down;  requested 
reconsideration  of  permanent 
shutdown;  protested  the  Preferred 
Alternative  in  favor  of  FFTF  restart; 


requested  deferring  the  shutdown 
decision  until  the  incoming 
administration  could  consider  it;  and 
stated  that  the  selection  of  the  Preferred 
Alternative  was  purely  a  political 
decision. 

Several  members  of  the  Washington 
Congressional  delegation  wrote  to  the 
Secretary  suggesting  that  the 
Department  had  not  given  industry  a 
clear  opportimity  to  propose  use  of  the 
FFTF  and  advocated  a  formal 
solicitation  process  before  action  was 
taken  to  deactivate  the  reactor.  Other 
comments  that  expressed  opposition  to, 
or  concerns  about  FFTF  activation 
included  the  following: 

•  Letters  from  national  cancer  patient 
organizations  (National  Association  of 
Cancer  Patients  and  the  Children's 
Cancer  Committee)  appealing  the 
decision  to  deactivate  FFTF. 


•  A  letter  frt>m  the  Japan  Atomic 
Energy  Commission  stating  Japanese 
concerns  about  the  loss  of  FFTF. 

•  A  letter  from  NASA  stating  its 
interest  in  DOE  maintaining  the 
capability  to  develop  space  reactor 
technology. 

•  A  letter  bom  DuPont  stating  its 
interest  in  FFTF  operation  to  produce 
medical  isotopes. 

•  A  letter  from  a  law  firm  to  the 
Secretary  on  behalf  of  Benton  County, 
Washington  urging  stating  the 
Department  to  prepare  a  supplemental 
PEIS  prior  to  issuance  of  the  Record  for 
Decision. 

About  20  comments  were  received 
that  supported  the  permanent 
deactivation  of  FFTF,  stating  that  it  was 
the  right  decision  for  economic,  safety, 
and  environmental  reasons. 


Federal  Register /Vol.  66.  No.  18 /Friday,  January  26,  2001 /Notices 


7887 


Other  comments  received  on  the  Final 
JI  PEIS  include  the  following: 
I  •  One  commentor  stated  that  the 
Final  NI  PEIS  was  biased  toward  the 
accelerator  alternative  (as  addressed  in 
the  Preferred  Alternative). 

•  One  commentor  stated  that  the 
Department  did  not  request  the 
commitments  that  woudd  justify  restart 
of  FFTF  or  construction  of  new  facilities 
that  were  addressed  in  the  Preferred 
Alternative. 

•  One  commentor  stated  that  the 
production  of  plutonium-238  was  not 
consistent  with  United  States  and 
international  policy  concerning 
nonproliferation. 

•  Mr.  Tom  Clements  of  the  Nuclear 
Control  Institute  reported  that  his  letter 
of  September  18,  2000  was  not  included 
in  the  NI  PEIS  Comment  Response 
Document,  Volume  3.  The  Department 
regrets  this  oversight  and  provided  Mr. 
Clements  written  responses  to  his 
comments  in  a  letter  dated  January  5, 
2001.  Both  Mr.  Clements'  letter  and  the 
Department's  response  were  considered 
in  the  preparation  of  this  Record  of 
Decision. 

The  Department  considered  these 
comments  during  the  preparation  of  the 
Record  of  Decision.  The  Department 
believes  that  the  NI  PEIS  is  adequate  for 
this  decision  and  that  no  supplement  is 
necessary.  The  Department  recognizes 
that  significant  uncertainties  remain 
regarding  the  future  of  research  and 
isotope  production  activities  that  could 
justify  operation  of  the  FFTF.  However, 
the  Department  believes  that  its  current 
infrastructure  will  serve  the  needs  of  the 
research  and  isotope  communities  for 
the  next  5  to  10  years  and  that 
opportunities  to  enhance  its  existing 
facilities  are  available.  Although  the 
Department  did  weigh  comments 
received  on  the  Final  PEIS,  it  does  not 
view  these  as  being  significantly 
different  than  those  received  on  the 
Draft  PEIS  and  therefore  did  not  change 
its  views  as  described  in  the  Preferred 
Alternative  in  the  Final  PEIS. 

X.  Decision 

1 1  The  Department  has  decided  to 
implement  the  Preferred  Alternative 
identified  in  Section  2.8  of  the  Final  NI 
PEIS  (Alternative  2.  Option  7)  and  if 
required,  part  of  the  No  Action 
Alternative  that  includes  purchasing 
plutonium-238  from  Russia.  While  it  is 
clear  from  the  analysis  in  the  NI  PEIS 
that  FFTF  has  unique  capabilities  and 
could  accomplish  many  of  the 
irradiation  missions  of  the  Department, 
it  is  also  clear  that  the  Department 
would  need  to  make  a  long-term 
commitment  to  its  operation.  The 
Department  has  not  received 


commitments  to  support  these  costs  or 
mitigate  the  costs  of  building  new 
facilities.  Given  that  existing  facilities 
can  meet  DOE's  near-term  needs  for 
isotope  production  and  research,  the 
Department  believes  that  it  should 
invest  its  funds  in  enhancing  its  existing 
infrastructure  and  exploring  the 
potential  of  a  new  Advanced 
Accelerator  Applications  facility  as  a 
long-term  option  to  meet  U.S.  research 
needs.  It  is  for  these  reasons  that  DOE 
has  chosen  to  proceed  with  the 
Preferred  Alternative. 

Domestic  production  of  plutonium- 
238  will  be  reestablished  to  support  U.S. 
space  exploration.  The  Advanced  Test 
Reactor  (ATR)  in  Idaho  and  the  High 
Flux  Isotope  Reactor  (HFIR)  in 
Teimessee  will  be  used  to  irradiate 
neptunium-237  targets  for  the 
production  of  plutonium-238. 
Plutonium-238  production  can  be 
accomplished  without  interfering  with 
the  existing  primary  missions  at  ATR 
and  HFIR.  The  Radiochemical 
Engineering  Development  Center 
(REDC)  in  Tennessee  will  be  used  for 
fabricating  targets  and  processing 
irradiated  targets  to  recover  plutonium- 
238.  These  existing  operating  facilities 
were  selected  because  of  the 
Department's  confidence  in  the 
facilities'  cost  estimates,  technical 
capabilities,  and  consistency  with 
existing  onsite  target  irradiation  and 
processing  activities.  Three  irradiation 
facilities  were  evaluated  for  Alternative 
2.  CWLR  options  were  not  selected 
because  of  imcertainties  in  the  target 
design,  development  and  fabrication. 
The  design  and  fabrication  technology 
of  neptimium-237  targets  for  irradiation 
in  ATR  and  HFIR  is  much  more  mature. 
While  ATR  alone  could  meet  the 
plutoniimi-238  production 
requirements,  the  Department  selected 
the  HFIR  and  ATR  irradiation  option 
because  it  offers  additional  diversity 
and  flexibility  in  meeting  the 
production  goals  and  reducing  potential 
impacts  on  ftiture  HFIR  and  ATTl 
missions.  Three  processing  facilities 
were  evaluated  for  Alternative  2.  REDC 
was  selected  as  the  preferred  processing 
facility  because  of  the  facility's 
experience  base  (30  years  of  target 
fabrication  and  processing  experience); 
current  technical  staff  knowledge  base, 
experience,  and  testing  in  support  of 
DOE-funded  plutonium-238  production 
studies  and  analyses;  and  the 
Department's  confidence  in  the  facility 
modification  requirements  and 
operating  cost  estimates.  If  the 
Department's  existing  inventory  of 
plutonium-238  is  insufficient  to  meet 
near-term  space  mission  requirements. 


then  the  Department  will  pursue 
purchasing  plutonium-238  bom  Russia 
while  reestablishing  domestic 
production  capabilities. 

The  Department  anticipates  that  its 
current  infrastructure  will  serve  the 
needs  of  the  research  and  isotope 
communities  for  the  next  5  to  10  years. 
The  E)epartment  will  continue  to 
evaluate  the  medical  and  research 
isotope  needs  and  will  propose 
appropriate  actions  to  meet  these  needs, 
as  necessary.  If  significantly  larger 
amounts  of  isotopes  are  required  in  the 
future,  others  would  need  to  respond  to 
these  requirements. 

To  explore  a  potential  option  to 
address  some  futiure  research 
infrastructure  needs,  the  Department 
intends  to  work  over  the  next  two  years 
to  establish  a  conceptual  design  for  an 
Advanced  Accelerator  Applications 
(AAA)  facility.  Such  a  facility  was 
proposed  and  initial  work  funded  in  the 
fiscal  year  2001  Energy  and  Water 
Appropriations  Act.  This  facility  would 
be  used  to  evaluate  spent  nuclear  fuel 
transmutation,  conduct  various  nuclear 
research  missions,  and  ensure  a  viable 
backup  technology  for  the  production  of 
tritium  for  national  security  purposes.  If 
the  Department  proposes  specific 
enhancements  of  existing  facilities  or 
deployment  of  an  AAA  facility,  further 
NEPA  review  will  be  conducted. 

XI.  Mitigation 

As  discussed  in  the  NI  PEIS, 
implementation  of  any  of  the 
alternatives  would  have  had  small 
environmental  impacts  and  no 
mitigation  actions  specific  to  the 
implementation  of  the  alternatives  were 
identified.  The  Departments  policy  is  to 
maintain  exposure  of  workers  and  the 
public  to  radiological  and 
nonradiological  emissions  to  levels  that 
are  as  low  as  is  reasonably  achievable. 
The  Department  has  adopted  stringent 
controls  for  minimizing  occupational 
and  public  exposure  to  radiological  and 
nonradiological  emissions.  These 
measures  will  avoid,  reduce,  or 
eliminate  adverse  or  potentially  adverse 
impacts  from  activities  undertaken  as  a 
result  of  this  decision.  In  implementing 
this  decision,  the  Department  will  use 
all  practicable  means  to  avoid  or 
minimize  environmental  harm.  In 
addition,  the  Department's  policy  is  to 
minimize  waste  generation. 

Issued  in  Washington,  D.C..  this  19th  day 
of  January  2001. 
Bill  Richardson, 
Secretary  of  Energy. 
|FR  Doc.  01-2271  Filed  1-25-01;  8:45  am) 
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DEPARTMEHT  OF  ENERGY 

Interim  Management  of  Nuclear 
Materials 

agency:  Department  of  Energy 
ACnOM:  Amended  record  of  decision. 

summary:  On  December  12. 1995,  tlie 
U.S.  Department  of  Energy  (DOE)  issued 
a  Record  of  Decision  (ROD)  and  Notice 
of  Preferred  Alternatives.  60  FR  65300 
(December  19,  1995).  for  the  final 
environmental  impact  statement, 
Interim  Management  of  Nuclear 
Materials  (IMNM  EIS)  (DOE/EIS-0220. 
October  20, 1995),  at  the  Savannah 
River  Site  (SRS),  Aiken.  South  Carolina. 
As  part  of  its  decision,  DOE  decided  to 
construct  a  new  facility,  the  Actinide 
Packaging  and  Storage  Facility  (APSF), 
to  prepare,  package,  and  store 
plutonium  oxide  and  metal  in 
accordance  with  DOE's  plutonium 
storage  standard,  recently  revised  as 
Stabilization.  Packaging,  and  Storage  of 
Plutonium-Bearing  Materials  (DOE- 
STD-301 3-2000).  The  APSF  also  was 
intended  to  provide  space  for 
consolidated  storage  of  plutonium  and 
special  actinide  materials  at  the  SRS. 

For  several  reasons,  including  project 
cost  growth  concerns,  DOE  is  canceling 
the  APSF  project  and  instead  installing 
the  stabilization  and  packaging 
capability  to  meet  the  plutonium  storage 
standard  within  Building  235-F,  an 
existing  plutonium  storage  and 
processing  facility  in  F-Area  at  the  SRS. 
DOE  also  will  use  existing  SRS  vault 
storage  space,  including  space  in 
Building  235-F,  to  store  plutonium  (and 
other  nuclear  material  inventories) 
pending  disposition. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  on  the  interim 
management  of  nuclear  materials  at  the 
SRS.  to  receive  a  copy  of  the  final 
IMNM  EIS.  or  a  copy  of  the  1995  IMNM 
ROD,  contact:  Andrew  R.  Grainger, 
NEPA  Compliance  Officer,  U.S. 
Department  of  Energy,  Savannah  River 
■Operations  Office,  Building  703-47A. 
Room  122.  Aiken.  South  Carolina  29802 
(800)  881-7292  Internet: 
drew.graingei^r.srs.gov. 

For  further  information  on  the  DOE 
NEPA  process,  contact:  Carol  M. 
Borgstrom.  Director,  Office  of  NEPA 
Policy  and  Compliance  (EH-42)  U.S. 
Department  of  Energy,  1000 
Independence  Avenue.  SW. 
Washington,  DC  20585.  (202)  58&-4600. 
or  leave  a  message  at  (800)  472-2756. 

Additionally.  DOE  NEPA  information, 
including  the  IMNM  Final  EIS  and  the 
1995  IMNM  ROD,  can  be  found  on  the 
DOE  NEPA  web  site  at: 
www.eh.doe.gov/nepa/. 


SUPPLEMENTARY  INFORMATION: 
Background 

NEPA  Review  and  Decisions 

The  U.S.  Department  of  Energy  (DOE) 
prepared  a  final  environmental  impact 
statement.  Interim  Management  of 
Nuclear  Materials  (IMNM  EIS)  (DOE/ 
EIS-0220,  October.20, 1995),  in 
accordance  with  the  National 
Environmental  Policy  Act  (NEPA), 
Council  on  Environmental  Quality 
NEPA  implementing  regulations,  and 
DOE  implementing  procedures.  The 
IMNM  EIS  assessed  the  potential 
environmental  impacts  of  actions 
necessary  to  safely  manage  nuclear 
materials  at  the  Savannah  River  Site 
(SRS),  Aiken,  South  Carolina,  until 
decisions  on  their  futiu«  use  or  ultimate 
disposition  are  made  and  implemented. 
The  IMNM  EIS  grouped  the  nuclear 
materials  at  the  SRS  into  three 
categories:  Stable,  Programmatic,  and 
Candidates  for  Stabilization.  Some  of 
the  "Programmatic"  and  all  of  the 
"Candidates  for  Stabilization"  materials 
could  have  presented  environmental, 
safety  and  health  vulnerabilities  in  their 
then-current  storage  condition.  For 
materials  that  could  present 
environmental,  safety,  or  health 
vulnerabilities,  the  IMNM  EIS  evaluated 
processing  alternatives  to  meet  the  new 
plutoniimi  storage  standard  to  ensure 
safe  intermediate  to  long-term  storage. 
The  capability  to  meet  the  new  storage 
standard  did  not  exist  at  the  SRS  at  the 
time  of  the  preparation  of  the  IMNM 
EIS,  nor  at  any  other  DOE  site. 
Subsequently,  DOE  has  been  working  to 
establish  this  capability  at  its  non-pit  ^ 
surplus  plutonium  sites.  Facilities 
providing  this  capability  at  the  Rocky 
Flats  Environmental  Technology  Site 
(RFETS,  Golden,  Colorado),  Hanford 
(Richland,  Washington),  and  Lawrence 
Livermore  National  Laboratory 
(Livennore,  California)  are  nearing 
completion  and  startup.  Stabilizing  and 
packaging  plutonium  to  the  storage 
standard  are  generally  the  last  steps  in 
completing  the  stabilization  process. 
The  IMNM  EIS  considered  two  options 
for  providing  this  stabilization  and 
packaging  capability  at  the  SRS:  (1)  The 
construction  of  a  new  facility.  APSF. 
and  (2)  the  modification  of  Building 
235-F  in  F-Area. 

On  December  12. 1995,  DOE  issued  a 
Record  of  Decision  (ROD)  and  Notice  of 
Preferred  Alternatives,  60  FR  65300 
(December  19, 1995),  on  the  interim 
management  of  several  categories  of 
nuclear  materials  at  the  SRS.  As  part  of 
its  decision,  DOE  decided  to  construct 


a  new  facility,  the  APSF,  to  enable 
plutonium  oxides  to  be  stabilized,  and 
plutoniimi  oxide  and  metal  to  be 
repackaged  in  accordance  with  DOE's 
plutonium  storage  standard,  recently 
revised  as  Stabilization,  Packaging,  and 
Storage  of  Plutonium-Bearing  Materials 
(DOE-STD-3013-2000).  The  APSF  also 
was  intended  to  provide  space  for 
consolidated  storage  of  plutonium  and 
special  actinide  materials  at  the  SRS. 
Subsequently,  DOE  issued  four 
supplemental  RODs  (61  FR  6633,  61  FR 
48474,  62  FR  17790,  and  62  FR  61099) 
to  make  additional  decisions  and/or 
modify  existing  decisions  concerning 
the  management  of  nuclear  materials  at 
the  SRS.  None  of  these  subsequent 
decisions  altered  DOE's  decision  to 
construct  the  APSF. 

In  December  1996,  DOE  issued  the 
Storage  and  Disposition  of  Weapons- 
Usable  Fissile  Materials  Final 
Programmatic  Environmental  Impact 
Statement  (Storage  and  Disposition 
PEIS)  (DOE/EIS-0229).  The  Storage  and 
Disposition  PEIS,  among  other  things, 
assesses  the  potential  environmental 
impacts  of  alternative  approaches  and 
locations  for  storing  weapons-usable 
fissile  materials  (plutonium  and  highly 
enriched  uranium).  DOE  decided  in  the 
Storage  and  Disposition  ROD  Qanuary 
14, 1997,  62  FR  3014)  to  expand  the 
storage  capacity  (from  a  nominal  2,000 
storage  positions  to  5,000  storage 
positions)  of  the  prospective  APSF  to 
accommodate  at  the  SRS  the  storage  of 
surplus  non-pit  plutoniimi  to  be 
received  from  RFETS,  pending 
disposition.  DOE  also  indicated  in  the 
Storage  and  Disposition  ROD  that  DOE 
would  pursue  a  strategy  for  surplus 
plutonium  disposition  that  allows  for 
immobilization  of  surplus  weapons 
plutonium  in  glass  or  ceramic  forms  and 
burning  of  the  surplus  plutonium  as 
mixed  oxide  (MOX)^  fuel  in  existing 
reactors.  The  immobilized  plutonium 
and  the  spent  MOX  fuel  would  be 
disposed  of  in  a  geologic  repository. 

Subsequently,  in  order  to  support  the 
early  closure  of  RFETS,  DOE  issued  an 
amended  Storage  and  Disposition  ROD 
(August  6, 1998,  63  FR  43386)  to  allow 
the  RFETS  surplus  non-pit  plutonium  to 
be  sent  to  the  SRS  before  completion  of 
the  APSF.  Based  upon  the  amended 
Storage  and  Disposition  ROD,  EKDE 
undertook  the  K-Area  Materials  Storage 
(KAMS)  project  to  modify  and  prepare 
existing  space  within  Building  105-K  to 
store  surplus  plutonium  in  shipping 
containers  as  received  from  RftTlS, 
pending  disposition.  The  first  shipment 
of  surplus  plutonium  from  RFETS  for 


'  A  "pit"  ia  8  nuclear  weapon  component. 


^  A  physical  blend  of  uranium  oxide  and 
plutonium  oxide. 
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storage  in  KAMS  is  scheduled  to  arrive 
in  early  calendar  year  2001 . 

In  November  1999,  DOE  issued  the 
Surplus  Plutonium  Disposition  Final 
Environmental  Impact  Statement  (SPD 
EIS)  {DOE/EIS-0283),  which  analyzed 
alternatives  for  the  siting,  construction, 
and  operation  of  three  surplus 
plutonium  disposition  facdlities.  These 
three  facilities  would  accomplish  pit 
disassembly  and  conversion,  plutonium 
conversion  and  immobilization,  and 
MOX  fuel  fabrication.  DOE  issued  the 
Surplus  Plutonium  Disposition  ROD  on 
January  4.  2000  (65  FR  1608),  which 
selected  the  SRS  for  all  three  of  the  new 
surplus  plutonium  disposition  fecilities. 

Plutonium  Stabilization  and  Storage 
^valuation 

In  light  of  APSF  project  cost  growth 
concerns,  SRS  program  and  overall  D(% 
»source  limitations,  and  an  opportunity 
ID  increase  the  integration  of  the  surplus 
plutonium  storage  and  surplus 
plutonium  disposition  missions,  DOE 
suspended  the  APSF  project  in  January 
199i9,  and  undertook  a  systematic 
review  of  SRS  stabilization  and  storage 
options.  This  review  is  documented  in 
Evaluation  of  Savannah  River 
Plutonium  Storage  and  Stabilization 
Options  (July  2000).  The  evaluation 
considered  several  options  for  managing 
DOE's  surplus  plutonium,  pending 
disposition,  including:  completion  of 
the  as-designed  (5,000  storage  position) 
APSF  project,  construction  of  a  further- 
expanded  (10,000  storage  position) 
APSF,  and  cancellation  of  the  APSF 
project  with  surplus  plutonium 
managed  through  other  means  (e.g., 
processed  to  allow  consolidation  to 
metal  and/ or  stabilization  and  storage  in 
existing  modified  fecilities). 

The  key  recommendations  of  the 
evaluation  are:  (1)  Cancel  the  APSF 
project  and  (2)  initiate  a  project  to 
install  stabilization  and  packaging 
capability  in  Building  235-F  at  SRS. 
The  evaluation  also  recommends  that 
DOE  continue  with  the  decision  to 
transfer  RFETS  stabilized  plutonium 
(packaged  in  DOE-STD-3013  storage 
containers  within  shipping  containers) 
for  storage  in  KAMS  in  unopened 
shipping  containers.  The  evaluation  also 
recommends  that  DOE  store  SRS 
stabilized  materials  in  DOE-STD-3013 
containers  inside  shipping  containers  in 
existing  vaults  ia  Building  235-F,  and 
KAMS  as  necessary,  pencUng 
disposition. 

"The  evaluation  determined  that  there 
would  be  basically  no  difference 
between  the  APSF  and  Building  235-F 
options  regarding  the  completion  dates 
of  the  capital  improvements  or  the 
stabilization  and  packaging  activities. 


but  the  estimated  costs  are  different, 
particularly  for  the  near-term.  Over  the 
10-year  evaluation  period  (FY  2001- 
2010),  cost  differences  (in  FY  2001 
dollars)  range  from  approximately  $5.5 
million  to  $230  miUion.  The  least  cosUy 
options  involve  varjring  degrees  of 
modification  to  Building  235-F.  The 
capital  cost  for  the  recommended 
Building  235-F  option  is  estimated  to  be 
$100  million  to  $250  million,  which  is 
$30  million  to  $180  million  less  than 
the  lowest  cost  APSF  option.  The 
"high"  capital  cost  estimate  of  $250 
million  for  the  reconmiended  Building 
23&-F  option  was  used  in  the  evaluation 
to  compare  costs  between  the 
stabilization  and  storage  options. 

The  evaluation  considered  option^ 
which  could  best  meet  the  Department's 
stabilization  and  storage  needs,  given 
various  factors,  such  as  funding  levels, 
de-inventory  strategies,  and  surplus 
plutonium  disposition  schedules. 
Surplus  plutonium  disposition 
schedules  most  notably  affected  overall 
costs.  Delays  of  approximately  seven 
years  or  more  to  DOE's  surplus 
plutonium  disposition  program  would 
favor  the  more  consolidated  plutonium 
storage  options  (the  APSF  options) 
because  operating  costs  for  a  large  single 
storage  focility  are  less  than  for  multiple 
smaller  facilities.  Even  though  this 
"payback"  would  eventually  occur  if 
there  were  substantial  delays  to  the 
surplus  plutonium  disposition  mission, 
DOE  believes  there  are  more  worthy 
unfunded  projects  that  would  provide 
earlier  investment  returns  in  carrying 
out  DOE  missions. 

Interim  Management  of  Nuclear 
Materials  EIS 

Alternatives 

The  IMNM  EIS  analyzed  several 
alternatives,  including  the  No  Action 
alternative,  for  the  interim  management 
of  eleven  (11)  types  of  nuclear  materials 
at  the  SRS.  All  of  the  alternatives  except 
the  Continued  Storage  (No  Action) 
would  support  DOE's  objective  of 
removing  nuclear  materials  from 
vulnerable  conditions  and  from 
vulnerable  facilities  in  preparation  for 
decontamination  and  decommissioning. 
The  IMNM  RODs  include  decisions  to 
undertake  stabilization  and  processing 
actions  for  ten  (10)  SRS  nuclear  material 
types.  (IX)E  decided  to  continue 
existing  actions  for  the  "Stable"  nuclear 
material  types/category.)  Six  of  these 
nuclear  materials  types— (1)  plutonium 
and  uranium  stored  in  vaults,  (2)  Mark- 
31  targets,  (3)  aluminum-clad  "Taiwan 
Research  Reactor  fuel  and  Experimental 
Breeder  Reactor-H  slugs.  (4)  plutonium- 
239  solutions,  (5)  plutonium-242 


solutions,  and  (6)  neptunium-237 
solutions — require,  or  could  require,  a 
new  capability  to  stabilize  anlj  package 
the  material  to  DOE's  storage  standard 
to  complete  stabilization  for  safe  interim 
management.  The  latter  two  materials. 
plutonium-242  and  neptunium-237, 
were  categorized  as  programmatic 
materials  in  the  IMNM  EIS  but  were 
analyzed  for  completeness  of  the 
potential  impacts  from  stabilization  and 
packaging  for  long-term  storage.  DOE 
has  since  stabilized  the  plutonium-242 
to  oxide,  and  transferred  it  to  the  Los 
Alamos  National  Laboratory  for 
programmatic  use  without  undergoing 
stabilization  and  packaging  to  the 
storage  standard.  The  neptunium-237 
has  yet  to  be  stabilized,  and  a 
determination  on  program  need  or 
requirements  for  packaging  to  the 
storage  standard  has  yet  to  be  made.  The 
need  for  neptunium-237  is  being 
addressed  in  the  Final  Programmatic 
Environmoital  Impact  Statement  for 
Accomplishing  Expanded  Civilian 
Nuclear  Energy  Research  and 
Development  and  Isotope  Production 
Missions  in  the  United  States,  Including 
the  Role  of  the  Fast  Flux  Test  Facility 
(DOE/EIS-0310.  December  2000).  A 
Record  of  Decision  for  that  PEIS  is 
expected  to  be  issued  in  January  2001. 

The  IMNM  EIS  considered  two 
options  [see  IMNM  EIS,  Chapter  2. 
AJtematives  and  Appendix  C.  pp.  C-41 
to  C— 45]  for  stabilizing,  packa^ng,  and 
storing  plutonium  to  DOE's  stmage 
standard — (1)  the  construction  of  the 
new  APSF.  and  (2)  the  modification  of 
Building  235-F.  The  storage  standard  is 
designed  to  help  ensure  the  safe  storage 
of  the  matOTials  for  long  periods  (e.g.,  50 
years).  Each  option  was  designed  to 
provide  the  capability  to  heat  plutonium 
oxide  materials  to  drive  off  residual  and 
absorbed  moisture;  package  stabilized 
material  (oxides  and  metal)  in  at  least 
two  corrosion-resistant  containers  (a 
container  within  a  container)  without 
the  use  of  plastics,  hydrogenous* 
compounds,  or  organic  material;  weld- 
seal  the  outer  container  in  an  inert 
atmosphere  to  ensure  weld  joint  and 
container  material  integrity;  and  store 
the  stabilized  material  and  sealed 
containers. 

In  addition,  the  IMNM  EIS  considered 
modifications  to  the  FB-Line  in  the  F- 
Canyon  building  (Building  221-F)  at  the 
SRS  to  provide  storage  standard 
stabilization  and  packaging  capabilities. 
Under  decisions  associated  with  the 
Final  F-Canyon  Plutonium  Solutions 
Environmental  Impact  Statement  (DOE/ 
EIS-0219,  December  1994)  and  ROD 
(February  22.  1995.  60  FR  9824),  DOE 
added  to  the  FB-Line  a  capability  to 
package  plutonium  metal  within  a 
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single,  inert  gas-filled,  welded 
container,  without  the  need  for  plastic 
and  other  organic  materials.  However, 
DOE  concluded  that  adding  the  full 
stabilization  and  packaging  mission  to 
the  FB-Line  facility  would  delay 
completion  of  the  FB-Line 's  nuclear 
materials  stabilization  activities  and  the 
planned  shutdown  of  the  FB-Line 
fecility. 

Potential  Environmental  Impacts 

The  IMNM  EIS  analyzed  potential 
impacts  of  alternatives  for  managing  all 
SRS  nuclear  materials.  Summaries  of 
the  potential  impacts  from  the 
alternatives  are  presented  in  the  IMNM 
mS.  Table  2-2  through  Table  2-12  (pp. 
2-48  through  2-58).  The  IMNM  EIS 
analysis  includes  potential  impacts  firom 
heating  and  repackaging  activities  to 
package  plutoniimi  to  EKDE's  storage 
standard. 

DOE  has  reviewed  the  IMNM  EIS  and 
determined  that  there  are  no  substantial 
changes  in  the  proposed  modification  of 
Building  235-F  nor  are  there  any 
significant  new  circ\unstances  or 
information  relevant  to  environmental 
impacts  that  would  result  from 
modifying  Building  235-F.  The  analysis 
of  potential  environmental  impacts  and 
the  description  of  the  Building  235-F 
option  in  the  IMNM  EIS  have  not 
changed  since  the  Final  EIS  was  issued. 

The  IMNM  EIS  indicated  that  there 
would  be  minimal  environmental 
impacts  from  the  implementation  of  any 
alternative  (including  the  APSF  or 
Building  235-F  options)  in  the  areas  of 
geologic,  ecological,  cultural,  aesthetic, 
and  scenic  resources,  noise,  and  land 
use.  Impacts  in  these  areas  would  be 
limited  because  facility  modifications  or 
construction  of  new  facilities  would 
occur  within  existing  buildings  or 
industrialized  portions  of  the  SRS.  The 
existing  SRS  workforce  would  support 
any  construction  projects  and  other 
activities  required  to  implement  any  of 
the  alternatives,  and  thus  negligible 
socioeconomic  impacts  would  be 
expected  from  implementing  any  of  the 
alternatives. 

Emissions  of  hazardous  air  pollutants 
and  releases  of  hazardous  liquid 
effluents  for  any  of  the  alternatives 
would  be  within  applicable  standards 
and  existing  regulatory  permits  for  the 
SRS  facilities.  Similarly,  for  either  the 
APSF  or  Building  235-F  option  for 
plutoniiun  stabilization  and  packaging, 
potential  transiuanic  waste,  mixed 
hazardous  waste,  and  low-level  solid 
waste  generated  would  be  handled  by 
existing  waste  management  facilities. 
All  of  the  waste  types  and  volimies  are 
within  the  capability  of  the  existing  SRS 


waste  management  facilities  for  storage, 
treatment,  or  disposal. 

While  the  IMhlM  EIS  indicated  that 
potential  adverse  impacts  to  the 
environment,  public,  or  workers  would 
be  small  for  the  packaging  and  storage 
alternatives,  there  would  be  minor 
differences  between  the  APSF  "new 
construction"  and  the  Building  235-F 
modification.  The  modification  to 
Building  235-F  would  involve  work  in 
an  existing  and  radiologically 
contaminated  facility,  thereby 
potentially  leading  to  a  small  increase 
over  the  APSF  option  in  radiological 
waste  generation  and  construction 
worker  exposure.  Through  the  use  of 
site  administrative  control  limits, 
however,  no  worker  would  be  expected 
to  receive  a  radiological  dose  beyond 
that  allowed  for  radiological  workers 
from  normal  operations,  or  from  facility 
modification  work.  Likewise,  the 
existing  waste  management  facilities  are 
capable  of  handling  the  additional 
radiological  waste  that  would  result 
from  the  Building  235-F  modification. 

Environmentally  Preferable  Alternative 

The  IMNM  EIS  indicated  that 
potential  adverse  impacts  to  the 
environment,  public,  or  workers  would 
be  small  for  either  the  APSF  or  Building 
235-F  options.  While  small  increases  in 
radiological  waste  and  worker 
radiological  exposure  could  be  expected 
from  the  Building  235-F  modification 
option  over  the  APSF  option,  both 
options  would  involve  relatively  small 
impacts,  and  thus  neither  could  be 
deemed  environmentally  preferable  over 
the  other. 

Decision 

DOE  is  amending  its  previous 
decision  (60  FR  65300)  on  how  to 
provide  a  SRS  capability  for  the 
stabilization  and  packaging  of 
plutonium  to  the  storage  standard 
(recently  revised  to  DOE-STD-3013- 
2000).  Instead  of  constructing  a  new 
Actinide  Packaging  and  Storage  Facility ' 
(APSF),  DOE  will  modify  existing  space 
within  Building  235-F  in  F-Area.  DOE 
will  continue  to  use  existing  vault  space 
in  Building  235-F  for  interim  storage 
pending  disposition,  and  existing  vault 
space  in  FB-Line  for  interim  storage 
during  stabilization  actions.  [By  way  of 
information,  IX)E  previously  had 
decided  (63  FR  43386)  to  store  RFETS 
surplus  non-pit  plutonium  in  new  vault 
space  established  in  Building  105-K, 
instead  of  in  the  APSF,  pending 
di^osition.) 

This  decision  will  allow  DOE  to 
stabilize  and  repackage  plutonium  to 
the  storage  standard  within  the  same 
time-frame  as  would  have  a  new  APSF 


(or  possibly  up  to  two  years  sooner).  It 
also  allows  DOE  to  accomplish 
plutoniimi  stabilization  and  repackaging 
at  a  lower  cost  by  cost-effectively 
integrating  surplus  plutonium  storage 
activities  with  surplus  plutonium 
disposition  activities.  The  reduced 
capital  expenditure  requirements  are 
more  consistent  with  current  and 
projected  near-term  budget  resources. 

Issued  at  Washington,  DC,  January  12th, 
2001. 

Carolyn  L.  Huntoon, 
Assistant  Secretary  for  Environmental 
Management. 

[FR  Doc.  01-2369  Filed  1-25-01;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Office  of  Science;  Office  of  Science 
Financial  Assistance  Program  Notice 
01-21;  Advanced  Modeling  and 
Simulation  of  Biological  Systems 

agency:  U.S.  Department  of  Energy 

(DOE). 

ACTION:  Notice  inviting  grant 

applications. 

SUMMARY:  The  Offices  of  Advanced 
Scientific  Computing  Research  (ASCR) 
and  Biological  and  Environmental 
Research  (OBER)  of  the  Office  of 
Science  (SC),  U.S.  Department  of 
Energy,  hereby  announce  interest  in 
receiving  applications  for  grants  in 
support  of  computational  modeling  and 
simulation  of  biological  systems.  The 
goal  of  this  program  is  to  enable  the  use 
of  terascale  computers  to  explore 
fundamental  biological  processes  and 
predict  the  behavior  of  a  broad  range  of 
protein  interactions  and  molecular 
pathways  in  prokaryotic  microbes  of 
importance  to  DOE.  This  goal  will  be 
achieved  through  the  creation  of 
scientific  simulation  codes  that  are  high 
performance,  scalable  to  hundreds  of 
nodes  and  thousands  of  processors,  an(l 
able  to  evolve  over  time  and  be  ported 
to  future  generations  of  high 
performance  computers.  The  research 
efforts  being  sought  under  this  Program 
Notice  will  take  advantage  of  extensive 
information  inferred  from  the  complete 
DNA  sequence,  such  as  the  genetics  and 
the  biochemical  processes  available  for 
a  well-characterized  prokaryotic 
microbe;  for  example,  Escherichia  coli 
[E.  coll).  This  notice  encourages 
applications  bx>m  the  disciplines  of 
applied  mathematics  and  computer 
science  in  partnership  with 
microbiology,  molecular  biology, 
biochemistry  and  structural  and 
computational  biology  to  combine 
information  available  on  a  well 
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characterized  prokaryotic  microbe  with 
advanced  mathematics  and  computer 
science  to  enable  this  new 
understanding.  This  annoimcement  is 
being  issued  in  parallel  with  Program 
Notice  01-20,  the  Microbial  Cell  Project. 
Together,  they  represent  a  planned  first 
step  in  an  ambitious  effort  to 
understand  the  functions  of  the  proteins 
in  a  prokaryotic  microbial  cell,  to 
understand  their  interactions  as  they 
form  pathways  that  carry  out  DOE- 
pelevant  activities,  and  to  eventually 
build  predictive  models  for  microbial 
activities  that  address  DOE  mission 
needs. 

DATES:  Preapplications  referencing 
Program  Notice  01-21  should  be 
received  by  February  21,  2001.  Earlier 
submissions  will  be  gladly  accepted.  A 
response  to  timely  preapplications  will 
be  communicated  to  the  applicant  by 
March  9,  2001. 

Formal  applications  in  response  to 
this  notice  should  be  received  by  4:30 
p.m.,  E.D.T.,  April  24,  2001,  to  be 
accepted  for  merit  review  and  funding 
in  FY  2001. 

ADDRESSES:  Preapplications  referencing 
Program  Notice  01-21  should  be  sent  to 
Dr.  Walter  M.  Polansky,  Office  of 
Advanced  Scientific  Computing 
Research,  SC-32,  Office  of  Science,  U.S. 
Department  of  Energy,  19901 
Germantown  Road,  Germantown,  MD 
20874-1290;  e-mail  is  acceptable  for 
submitting  preapplications  using  the 
following  address: 
walt.polansky@science.doe.gov. 

Formal  applications  referencing 
Program  Notice  01-21,  should  be 
forwarded  to:  U.S.  Department  of 
Energy,  Office  of  Science,  Grants  and 
Contracts  Division,  SC-64, 19901 
Germantown  Road,  Germantown,  MD 
20874-1290,  ATTN:  Program  Notice  01- 
21.  This  address  must  be  used  when 
submitting  applications  by  U.S.  Postal 
Service  Express  Mail  or  any  commercial 
mail  delivery  service,  or  when  hand- 
carried  by  the  applicant. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Walter  M.  Polansky,  Office  of  Advanced 
Scientific  Computing  Research,  SC-32, 
Office  of  Science,  U.S.  Department  of 
Energy,  19901  Germantown  Road, 
Germantown.  MD  20874-1290: 
telephone:  (301)  903-5995.  e-mail: 
walt.polansky@science.doe.gov. 

Dr.  John  Houghton,  Office  of 
Biological  and  Environmental  Research, 
Office  of  Science,  U.S.  Department  of 
Energy,  19901  Germantown  Road, 
Germantown,  MD  20874-J290; 
telephone:  (301)  903-8288,  e-mail: 
john.houghton@science.doe.gov. 

The  full  text  of  Program  Notice  01-21 
is  available  via  the  World  Wide  Web 


using  the  following  web  site  address: 
http://www.sc.doe.gov/production/ 
grants/grants.htm!. 
SUPPLEMENTARY  INFORMATION: 
Extraordinary  advances  in  cpmputing 
technology  in  the  past  decade  have  set 
the  stage  for  a  new  era  in  scientific 
computing.  Within  the  next  five  to  ten 
years,  computers  nuuiing  at  1  to  10 
trillion  floating  point  operations  per 
second  (Tops)  will  become  available. 
Using  such  computers,  it  will  be 
possible  to  dramatically  extend 
explorations  of  fundamental  processes 
as  weU  as  advance  the  ability  to  predict 
the  behavior  of  a  broad  range  of 
complex  biological  systems. 

The  primary  mission  of  the  Office  of 
Advanced  Scientific  Computing 
Research  is  to  discover,  develop,  and 
deploy  the  computational  and 
networking  tools  that  enable  researchers 
in  the  scientific  disciplines  to  analyze, 
model,  simulate  and  predict  complex 
phenomena  important  to  the 
Department  of  Energy.  In  carrying  out 
this  mission,  ASCR: 

•  Maintains  world  leadership  in  areas 
of  scientific  computing  research 
relevant  to  the  missions  of  the 
Department  of  Energy; 

•  Integrates  the  results  of  advanced 
scientific  computing  research  into  the 
natural  sciences  and  engineering; 

•  Provides  world  class 
supercomputer  and  networking  facilities 
for  scientists  working  on  problems  that 
are  important  to  the  missions  of  the 
Department. 

The  primary  mission  of  the  Office  of 
Biological  and  Environmental  Research 
is  to  advance  environmental  and 
biomedical  knowledge  connected  to 
energy  production,  development,  and 
use.  In  carrying  out  this  mission,  OBER: 

•  Contributes  to  the  environmental 
remediation  and  restoration  of 
contaminated  environments  at  DOE 
sites  through  basic  research  in 
bioremediation,  microbial  genomics, 
and  ecological  science; 

•  Provides  new  knowledge  that  will 
widen  DOE's  options  for  clean  and 
affordable  energy  through  research  in 
microbial  genomics  and  bioinformatics; 

•  Advances  our  understanding  of  and 
finds  solutions  for  the  effects  of  energy 
production  and  use  on  the  environment 
through  research  in  global  climate 
modeling  and  simulation,  the  role  of 
clouds  in  climate  change,  carbon  cycle 
and  carbon  sequestration,  atmospheric 
chemistry,  and  ecological  science; 

•  Helps  protect  the  health  of  IX3E 
workers  and  the  public  by  advancing 
our  imderstanding  of  the  health  effects 
of  energy  production  and  use  through 
basic  research  in  key  areas  of  the  life 


sciences  including  functional  genomics 
and  structural  biology  as  well  as  low 
dose  radiation  research; 

•  Seeks  to  develop  new  applications 
of  radiotracers  in  diagnosis  and 
treatment  and  supports  biomedical 
engineering  research  focused  on 
fundamental  studies  in  medical 
imaging,  biological  and  chemical 
sensors,  laser  medicine,  new 
biocompatible  materials,  informatics, 
and  artificial  organs. 

The  scope  and  complexity  of  the 
proposed  projects  will  likely  require 
close  collaboration  among  researchers 
from  the  biological  sciences, 
computational  sciences,  computer 
science,  and  applied  mathematics 
disciplines.  Accordingly,  this 
solicitation  calls  for  the  creation  of 
scientific  simulation  teams,  or 
collaborations,  as  the  organizational 
basis  for  a  successful  application. 
Partnerships  among  universities, 
national  laboratories,  and  industry  are 
encouraged  but  not  required.  A 
scientific  simulation  team  is  a  multi- 
disciplinary,  and  perhaps  multi- 
institutional,  group  of  people  who  will: 

•  Create  scientific  simulation  codes 
that  take  full  advantage  of  terascale 
computers, 

•  Work  closely  with  other  research 
teams  and  centers  to  ensure  that  the  best 
available  mathematical  algorithms  and 
computer  science  methods  are 
employed,  and 

•  Manage  the  work  of  the  team  in  a 
way  that  will  foster  good 
communication  and  decision  making. 

Biological  systems  and  their 
regulatory  and  metabolic  pathways  are 
complex.  The  details  of  many  biological 
processes  are  not  well  understood,  and 
the  resulting  computations  will  require 
new  algorithms,  computational  biology 
tools,  and  extraordinary  computing 
resources.  The  successful  development 
of  the  new  tools  will  require  the 
sustained  efforts  of  multi-disciplinary 
teams,  and  applications  of  these  tools 
will  require  Tops-scale  and  beyond 
supercomputers,  as  well  as  the 
considerable  expertise  required  to  use 
them.  Although  forms  of  these 
computational  tools  already  exist, 
considerable  research  in  mathematics 
and  computer  science  remains  to  be 
done  in  order  to  develop  reliable, 
robust,  efficient,  and  widely  applicable 
versions  of  these  tools. 

Data  analysis,  computational 
modeling  and  simulation  will  play 
critical  roles  in  the  future  of  biological 
research.  Large  sets  of  genomic  data  will 
be  generated  by  the  on-going  DNA 
sequencing  efforts  at  large  genome 
centers  aroimd  the  world.  These  data 
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will  be  analyzed  and  combined  with 
different  types  of  biological  data, 
including  information  on  structiue, 
expression,  and  function  to  develop  a 
more  comprehensive  understanding  of 
biological  systems.  Homology-based 
protein  structiu^  correlations  identified 
by  pattern  searches  will  be  used  to 
predict  the  structures  of  the  proteins 
coded  by  the  new  genome  sequences 
and  will  be  invaluable  foe  ascertaining 
protein  function  and  for  identifying 
more  distant  homologies  than  are 
possible  by  simple  sequence 
comparisons.  For  selected  biochemical 
processes,  computational  modeling  will 
be  used  for  a  range  of  applications,  from 
elucidating  the  mechanisms  of 
enzymatic  reactions  to  identifying  the 
energetic  principles  underlying 
macromolecular  interactions.  Computer 
models  of  entire  cells  and  microbial 
ecosystems  will  also  use  the 
understanding  gained  about 
biomolecular  processes  to  predict  likely 
behaviors  of  organisms  imder  different 
conditions. 

A  goal  for  the  research  solicited  here 
is  to  develop  a  predictive  understanding 
of  biological  systems  using  a  well 
characterized  prokaryotic  microbial  cell, 
for  example,  E.  coli,  as  a  model  system. 
Given  the  immense  complexity  of  even 
the  simplest  microbes,  hilly  predictive 
models  that  provide  quantitatively 
acoirate  estimates  of  each  chemical 
component  of  a  cell  will  remain  a 
challenge  for  subsequent  generations  of 
researchers.  Hence,  in  the  foreseeable 
future,  the  modeling  of  cellular 
processes  will  instead  be  performed  at 
a  level  beyond  that  of  the  individual 
chemical  reactions,  perhaps  at  the  level 
of  functional  building  blocks  that  can  be 
pieced  together  or  linked  into  higher 
order  models.  At  this  level,  cellular 
pathways  are  described  either 
qualitatively  as  being  present  or  absent, 
or  quantitatively,  in  terms  of  the  average 
concentrations  and  rates  of  activity 
derived  from  experimental  data.  Despite 
their  lack  of  chemical  detail,  such 
models  will  provide  a  powerful  tool  for 
integrating  and  analyzing  the  very  large 
new  biological  data  sets  and,  under 
some  conditions,  predicting  cellidar 
behavior  under  changing  conditions. 
Just  as  importantly,  these  high  level 
models  will  provide  a  means  of 
inducing  and  testing  the  general 
principles  of  cellular  function. 

Three  levels  of  modeling  are  included 
in  this  solicitation:  (1)  Molecular 
simulations  of  protein  function  and 
macromolecular  interactions,  (2)  semi- 
quantitative simulations  of  metabolic 
networks  in  whole  cells,  and  (3) 
quantitative  kinetic  models  of 
biochemical  pathways.  The  latter 


simulations  are  much  more  demanding 
in  terms  of  the  empirical  data  and 
computer  power  required  and  therefore, 
will  initially  be  limited  to  relatively 
small,  well  characterized  pathways. 
Since  both  of  these  levels  of  modeling 
depend  on  having  the  (nearly)  complete 
parts  lists  provided  by  the  fully 
annotated  genome  sequences,  combined 
with  gene  function,  expression 
information  and  phenotypic  data  about 
an  organism,  the  focus  of  this 
solicitation  will  be  on  E.  coli  or  another 
well-characterized  and  studied 
prokaryotic  microbe. 

(1)  Molecular  simulations  of  protein 
function  and  macromolecular 
intemctions.  The  ultimate  biological 
models  would  be  molecular-level 
simulations  of  each  biochemical 
process.  There  are  many  challenges  to 
moleciilar-level  simulations  of 
biological  processes,  including  the  large 
size  of  biomolecules  and  the  wide  range 
of  time  scales  of  many  biological 
processes,  as  well  as  the  subtle 
energetics  and  complex  milieu  of 
biochemical  reactions.  Moreover,  many 
biochemical  reactions  occur  far  from 
equilibrium  and  are  regulated  by  both 
transport  of  the  reactants  and 
subsequent  processing  of  the  products. 
Finally,  there  remains  a  wide  gulf 
between  the  detailed  chemical  data 
needed  for  initiating  and  validating 
biomolecular  simulations  and  the  data 
available  on  many  biological  processes 
and  environments.  Despite  these 
challenges,  there  are  a  vast  niunber  of 
biochemical  processes  for  which 
chemical  simulations  will  have  a  major 
impact  on  oiu*  understanding.  These 
problems  include  the  elucidation  of  the 
energetic  factors  underlying  protein- 
protein  or  protein-DNA  interactions  and 
the  dissection  of  the  catalytic  function 
of  certain  enzymes.  The  promise  of  such 
modeling  studies  is  rapidly  growing  as 

a  result  of  the  development  of  linear- 
scaling  computational  chemical 
methods  and  molecular  modeling 
software  for  massively  parallel 
computers.  Additionally,  molecular 
modeling  will  be  used  to  determine  the 
principles  that  underlie  protein-protein 
interactions,  and  ultimately  to  predict 
likely  protein  binding  sites. 

(2)  Semi-quantitative  simulations  of 
metabolic  networks.  This  modeling 
approach  follows  the  engineering 
tradition  of  making  maximal  use  of 
limited  information  by  combining 
highly  simplified  models  with 
successive  constraints  to  identify  an 
"envelope"  of  expected  behaviors  of  the 
system  under  different  conditions.  A 
fundamental  tenet  of  such  modeling  is 
that  the  very  complex  moleciilar  details 
of  biology  combine  to  form  robust  and 


relatively  simple  rules  for  behavioral 
responses.  Such  models  are  iteratively 
refined  as  more  functional  data  and 
constraints  become  available  from 
experiments  that  are  themselves  guided 
by  the  model's  predictions. 

Since  such  modeling  depends  only  on 
the  nature  of  the  reactants  and  products 
(i.e.,  the  stoichiometry)  of  the  metabolic 
transformations,  rather  than  the  rates  of 
these  reactions  (kinetics),  most  of  the 
necessary  data  for  building  the  model 
can  be  derived  directly  from  annotated 
genomes,  in  some  cases  using  artificial 
intelligence  based  pathway  synthesis 
algorithms.  These  data  are  typically 
encoded  in  a  "stoichiometry  matrix" 
relating  specific  reaction  products  to 
metabolic  reactions.  Numerical  analysis 
of  this  matrix  can  identify  the  entire 
repertoire  of  theoretically  possible 
metabolic  capabilities  of  a  given 
genotype,  for  example,  what  nutrients 
are  essential  and  what  metabolic 
pathways  are  non-redundant.  Such 
information,  although  quabtative,  has 
enormous  potential  value.  It  will  allow 
the  inference  of  phenotypic  properties 
directly  from  the  functionally  annotated 
genotype,  help  in  the  optimization  of 
product  yield  in  bio-reactors,  and 
provide  a  predictive  basis  for 
engineering  organisms  with  novel 
capabilities.  Additionally,  such  analysis 
can  be  used  to  improve  and  validate 
tentative  functional  annotations.  Even 
in  the  absence  of  stoichiometric  data, 
mathematical  analysis  of  metabolic 
networks  can  shed  light  on  overall 
biological  function.  A  number  of 
successful  models  have  already  been 
developed  for  E.  coli  using  both 
stoichiometric  data,  based  on  a  network 
analysis,  and  constraint-based 
approaches. 

Unlike  the  kinetic  pathway  described 
below,  computing  speed  is  not  typically 
a  limiting  factor  in  molecular  pathway 
analysis.  Instead,  the  primary  bottleneck 
to  progress  is  the  availability  of 
functionally  annotated  genomes  and  the 
human  talent  trained  in  both  the 
biological  sciences  and  the  art  of 
developing  and  applying  such 
mathematical  models.  The  choice  of  a 
well-characterized  prokaryotic  organism 
as  a  model  biological  system  for  this 
solicitation  minimizes  the  challenges 
associated  with  the  first  bottleneck. 

(3)  Quantitative  kinetic  models  of 
biochemical  pathways.  Although  the 
metabolic  network  modeling  described 
above  can  provide  useful  qualitative 
information  on  possible  behavioral 
characteristics  of  organisms,  a  fully 
predictive  understanding  of  biological 
processes  will  require  quantitative 
information  about  the  dynamics  of  each 
sub-process.  In  other  words,  network  . 
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malysis  can  suggest  what  metabolic 
transformations  may  be  possible,  but 
full  kinetic  details  are  required  to 
I  {determine  which  pathways  are  most 
important  under  the  given  conditions. 
Such  models  will  require  detailed 
empirical  data,  including  in  vivo 
reaction  rates  and  substrate 
concentrations  for  each  step  in  the 
biological  system  to  be  simulated. 
Additionally,  these  simulations  are 
highly  computationally  demanding;  for 
example,  the  simulation  of  a  regulatory 
circuit  involving  only  several  dozen 
parameters  required  the  use  of  a  parallel 
supercomputer.  These  experimental  and 
computational  requirements  will 
prohibit  such  quantitative  simulations 
of  whole  cells  in  the  foreseeable  futiu«. 
Nevertheless,  for  selected  critical  cell 
subsystems,  such  simulations  offer  the 
promise  of  quantitative  predictions  of 
cellular  response  and  will  constitute  a 
rigorous  validation  of  the  completeness 
of  our  understanding  the  processes 
under  investigation. 

Kinetic  models  have  been  applied  to 
a  handful  of  specific  cellular  pathways 
that  demonstrate  both  the  benefits  and 
technical  challenges  of  such 
simulations.  One  of  the  most  complex 
examples  to  date  has  been  a  full  kinetic 
analysis  of  the  lytic  versus  lysogenic 
pathways  in  phage  k  infected  E.  coli 
cells.  The  heart  of  the  decision  circuitry 
for  this  pathway  contains  only  four 
promoter  sites  modulated  by  five  gene 
transcripts,  yet  the  kinetic  model 
required  nearly  forty  empirical  rate 
constants  and  a  number  of  other 
parameters.  Additionally,  to  be 
computationally  tractable,  this  model 
involved  a  number  of  simplifying 
assumptions,  including  approximating 
the  cell  as  a  well-stirred  homogeneous 
mixture.  Despite  these  assimiptions  and 
the  large  number  of  empirical 
parameters  this  model  yielded 
reasonably  accurate  resvdts  for  the  lytic/ 
lysogenic  fractions  at  different  levels  of 
viral  infection. 

An  important  outcome  of  this 
previous  work  is  to  highlight  the 
significant  differences  between  the 
modeling  methodologies  necessary  for 
biochemical  pathways  and  those  used 
fbr  macroscopic  chemical  processes 
(e.g.,  in  optimizing  industrial  chemical 
processes.)  In  the  latter  the  chemical 
concentrations  can  be  assimied  to  be 
continuous  and  therefore  the  kinetics 
can  be  simulated  using  ordinary 
differential  equations.  In  contrast,  the 
very  small  numbers  of  individual 
signaling  molecules  in  biological 
regulatory  pathways  require  the  use  of 
discrete  stochastic  simulations.  Indeed, 
a  number  of  seemingly  non- 
deterministic  featiuBs  in  gene 


expression  have  been  ascribed  to  the 
inherently  stochastic  fluctuations  in  the 
concentrations  of  very  small  numbers  of 
regulatory  signals. 

Overall,  both  the  kinetic  models  and 
the  metabolic  network  analysis  will 
provide  a  means  of  combining  and 
evaluating  the  consistency  of  large  sets 
of  biological  data.  Each  requires  detailed 
functional  annotation  of  whole  genomes 
and  well  as  phenotypic  data  under  a 
wide  variety  of  conditions. 

In  a  parallel  solicitation,  the  Microbial 
Cell  Project  (see  Program  Notice  01-20) 
supports  key  DOE  missions  by  building 
on  the  successful  DOE  Microbial 
Genome  Program  that  has  furnished 
microbial  DNA  sequence  information  on 
microbes  relevant  to  environmental 
remediation,  global  carbon  sequestration 
(e.g.,  CO2  fixation),  complex  polymer 
degradation  (e.g.,  cellulose  and  lignins), 
and  energy  production  (fuels, 
chemicals,  and  chemical  feedstocks). 
These  microbial  genome  sequences 
provide  a  finite  set  of  "working  parts" 
for  a  cell  and  the  challenge  now  is  to 
understand  how  these  parts  are 
assembled  into  functional  pathways  and 
networks  to  accomplish  activities  of 
interest  to  the  DOE.  The  traditional 
reductionist  experimental  approach  has 
defined  specific  steps  or  stages  within 
many  physiological  processes;  however, 
the  availability  of  whole  genomes 
affords  the  opportunity  to  integrate 
these  individual  pathways  into  a  larger 
physiological  or  whole  organism 
framework.  The  Microbial  Cell  Project 
seeks  to  integrate  available  information 
about  individual  processes  and 
regulatory  complexes  to  understand  the 
intracellular  environment,  in  which 
these  pathways  and  networks  exist  and 
function.  The  DOE  Microbial  Cell 
Project  is  part  of  a  coordinated  Federal 
effort  called  the  Microbe  Project, 
involving  elements  from  several  other 
Federal  agencies.  The  long-term  goal  is 
that  research  funded  in  this  program 
and  in  the  Microbial  Cell  Project  will 
converge  so  that  simulations  and 
models  can  be  developed  in  organisms 
and  for  biochemical  pathways  important 
for  the  DOE  mission. 

This  notice  takes  advantage  of 
decades  of  research  on  E.  coli  (or  a 
similarly  well  characterized  prokaryotic 
microbe)  providing  much  of  the 
biological  information  needed  to  begin 
developing  more  comprehensive  models 
of  biological  systems.  It  is  anticipated 
that  the  applied  mathematicians  and 
computer  scientists  will  need  to  partner 
with  biologists  in  the  initial  phases  of 
algorithm  development,  as  well  as  in  the 
design  of  biological  tests  to  validate 
models  that  are  developed,  including 
predictions  made  using  these  models. 


Links  to  some  of  the  vast  amount  of 
information  available  on  E.  coli  can  be 
found  at  http://genprotec.mbl.edu/start 
and  http://web})ham. ac.uk/bcm4ght6/ 
res.html. 

The  mathematical  and  computer 
science  challenges  in  this  effort  span  a 
broad  range  of  the  current  research 
topics  in  both  fields.  A  few  examples  of 
possible  areas  include:  advanced 
techniques  for  data  fusion;  algorithms 
for  solution  of  low  dimensional 
dynamical  systems  in  the  presence  of 
imcertainty;  applications  of 
computational  geometry  and  topology  to 
pattern  recognition  and  analysis; 
advanced  concepts  in  discrete  state 
machines;  and  control  theory.  It  must, 
however,  be  emphasized  that  the 
preceding  list  is  only  a  list  of  possible 
examples  and  does  not  reflect  any 
prioritization  of  areas. 

CoUaboration  and  Coordination 

Applicants  are  encouraged  to 
collaborate  with  researchers  in  other 
institutions,  such  as:  universities, 
industry,  non-profit  organisations. 
Federal  laboratories  and  Federally 
Funded  Research  and  Development 
Centers  (FFRDCs),  including  the  DOE 
National  Laboratories,  where 
appropriate,  and  to  include  cost  sharing 
wherever  feasible.  Further  information 
on  preparation  of  collaborative 
proposals  is  available  in  the  Application 
Guide  for  the  Office  of  Science 
Financial  Assistance  Program  that  is 
available  via  the  World  Wide  Web  at: 
http://www.science.doe.gov/production/ 
grants/Colab.html. 

Preappiications 

Potential  applicants  are  strongly 
encouraged  to  submit  a  brief 
preapplication  that  consists  of  two  to 
three  pages  of  narrative  describing  the 
research  objectives,  the  technical 
approach(es).  and  the  proposed  team 
members  and  their  expertise.  The  intent 
in  requesting  a  preapplication  is  to  save 
the  time  and  effort  of  applicants  in 
preparing  and  submitting  a  formal 
project  application  that  may  be 
inappropriate  for  the  program. 
Preappiications  will  be  reviewed 
relative  to  the  scope  and  research  needs 
outlined  in  the  summary  paragraph  and 
in  the  SUPPLEMENTARY  ^FORMATION.  The 
preapplication  should  identify,  on  the 
cover  sheet,  the  title  of  the  project,  the 
institution,  principal  investigator  name, 
telephone,  fax,  and  e-mail  address.  No 
budget  information  or  biographical  data 
need  be  included,  nor  is  an  institutional 
endorsement  necessary.  A  response  to 
each  timely  preapplication  will  be 
communicated  to  the  Principal 
Investigator  by  March  9,  2001. 
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Program  Funding 

It  is  anticipated  that  up  to  $2  million 
will  be  available  for  all  awards  in  Fiscal 
Year  2001.  Multiple  year  funding  is 
expected,  also  contingent  on  availability 
of  funds  and  progress  of  the  research; 
pending  the  availability  of  future 
funding,  it  is  anticipated  that  this 
initiative  will  reflect  a  long  term 
commitment  to  imderstanding  the 
workings  of  a  microbial  cell.  Awards  are 
expected  to  range  from  $250,000  to 
$600,000  per  year  with  terms  of  one  to 
three  years.  The  DOE  is  under  no 
obligation  to  pay  for  any  costs 
associated  with  the  preparation  or 
submission  of  an  application.  DOE 
reserves  the  right  to  fund,  in  whole  or 
in  part,  any,  all,  or  none  of  the 
applications  submitted  in  response  to 
this  Notice.  Applications  received  by 
the  Office  of  Science  under  its  normal 
competitive  application  mechanisms 
may  also  be  deemed  appropriate  for 
consideration  under  this  announcement 
and  may  be  funded  under  this  program. 

Merit  Review 

Applications  will  be  subjected  to 
scientific  merit  review  (peer  review)  and 
will  be  evaluated  against  the  following 
evaluation  criteria  which  are  listed  in 
descending  order  of  importance  codified 
at  10  CFR  605.10(d): 

1.  Scientific  and/or  Technical  Merit  of 
the  Project; 

2.  Appropriateness  of  the  Proposed 
Method  or  Approach; 

3.  Competency  of  Applicant's 
Personnel  and  Adequacy  of  Proposed 
Resoiures; 

4.  Reasonableness  and 
Appropriateness  of  the  Proposed 
Budget. 

In  addition  to  the  above  evaluation 
criteria,  applications  will  also  be 
evaluated  on  the  following: 

5.  The  robustness  of  the 
organizational  framework  if  a 
consortium  is  proposed; 

The  evaluation  under  item  2, 
Appropriateness  of  the  Proposed 
Method  or  Approach,  will  also  consider 
the  following  elements: 

(a)  clarity  of  the  plan  in  detailing 
areas  of  work  to  be  addressed  by 
biologists,  computational  scientists, 
applied  mathematicians,  computer 
scientists  and  computer  programmers; 

(b)  quality  of  the  plan  for  effective 
collaboration  among  participants; 

(c)  viability  of  the  plan  for  verifying 
and  validating  the  models  developed, 
including  verification  using  experiment 
results;  and 

(d)  quality  and  clarity  of  the  proposed 
work  schedule  and  project  deliverables. 


The  evaluation  will  include  program 
policy  factors  such  as  the  relevance  of 
the  proposed  research  to  the  terms  of 
the  announcement  and  the  agency's 
programmatic  needs.  Note,  external  peer 
reviewers  are  selected  with  regard  to 
both  their  scientific  expertise  and  the 
absence  of  conflict-of-interest  issues. 
Non-federal  reviewers  vdll  often  be 
used,  and  submission  of  an  application 
constitutes  agreement  that  this  is 
acceptable  to  the  investigator(s)  and  the 
submitting  institution. 

Subniission  Information 

The  Project  Description  must  be  25 
pages  or  less,  exclusive  of  attachments. 
It  must  contain  an  abstract  or  project 
summary  on  a  separate  page  with  the 
name  of  the  applicant,  mailing  address, 
phone,  FAX  and  E-mail  listed.  The 
application  must  include  letters  of 
intent  firom  collaborators  (briefly 
describing  the  intended  contribution  of 
each  to  the  research),  and  short 
ciirriculum  vitaes,  consistent  with  NIH 
guidelines,  for  the  applicant  and  any  co- 
PIs. 

To  provide  a  consistent  format  for  the 
submission,  review  and  solicitation  of 
grant  applications  submitted  under  this 
notice,  the  preparation  and  submission 
of  grant  applications  must  follow  the 
guidelines  given  in  the  Application 
Guide  for  the  Office  of  Science 
Financial  Assistance  Program,  10  CFR 
Part  605.  Access  to  SC's  Financial 
Assistance  Application  Guide  is 
possible  via  the  World  Wide  Web  at: 
http://www.se.  doe.gov/production/ 
gmnts/grants.html. 

DOE  policy  requires  that  potential 
applicants  adhere  to  10  CFR  part  745 
"Protection  of  Human  Subjects"  (if 
applicable),  or  such  later  revision  of 
those  guidelines  as  may  be  published  in 
the  Federal  Register. 

The  Office  of  Science,  as  part  of  its 
grant  regulations  (10  CFR  605.11(b)) 
requires  that  a  grantee  funded  by  SC  and 
performing  research  involving 
recombinant  DNA  molecules  and/or 
organisms  and  viruses  containing 
recombinant  DNA  molecules  shall 
comply  with  the  NIH  "Guidelines  for 
Research  Involving  Recombinant  DNA 
Molecules,"  which  is  available  via  the 
Worid  Wide  Web  at:  http:// 
www.niehs.nih.gov/odhsb/biosafe/nih/ 
rdna-apr98.pdf,  (59  FR  34496,  July  5, 
1994),  or  such  later  revision  of  those 
guidelines  as  may  be  published  in  the 
Federal  Register. 

Other  useful  web  sites  include: 

MCP  Home  Page— http:// 
microbialceUproject.  org 

Microbial  Genome  Program  Home 
Pag&— http://www.er.doe.gov/ 
production/ober/microbial.html 


DOE  Joint  Genome  Institute  Microbial 
Web  Page — http://www.jgi.doe.gov/ 
JGljnicrobial/h  tml/ 

GenBank  Home  Page — 
http://www.ncbi.nlm.nih.gov/ 

Human  Genome  Home  Page — 
http://www.oml.gov/hgmis 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is 
81.049,  and  the  solicitation  control  number  is 
ERFAP  10  CFR  Part  605. 

Issued  in  Washington,  D.C.  on  lanuary  16, 
2001. 

John  Rodney  Clark, 

Associate  Director  of  Science  for  Resource 
Management. 

[FR  Doc.  01-2372  Filed  1-25-01;  8:45  am] 
BILLING  COOE  64Sfr-01-P 


DEPARTMENT  OF  ENERGY 

Office  of  Science  Financial  Assistance 
Program  Notice  01-18;  Low  Dose 
Radiation  Researcfi  Program — Basic 
Resaarcti 

agency:  U.S.  Department  of  Energy. 
ACnON:  Notice  inviting  grant 
applications. 

summary:  The  Office  of  Biological  and 
Environmental  Research  (OBER)  of  the 
Office  of  Science  (SC),  U.S.  Department 
of  Energy  (DOE),  hereby  announces 
their  interest  in  receiving  grant 
applications  for  research  that  supports 
the  DOE/OBER  Low  Dose  Radiation 
Research  Program. 

Research  is  sought  by  the  DOE/OBER 
Low  Dose  Radiation  Research  Prograin 
for  studies  involving  low  LET  radiation, 
in  the  following  areas: 

(1)  Bystander  effects. 

(2)  Genomic  instability. 

(3)  Adaptive  responses. 

(4)  Endogenous  oxidative  damage 
versus  low  dose  radiation-induced 
damage. 

(5)  Genetic  factors  that  affect 
individual  susceptibility  to  low  dose 
radiation. 

Applications  for  well-justified 
research  in  other  areas  (see 
Supplementary  Information  below)  will 
also  be  accepted.  These  Programs  use 
modem  molecular  tools  to  develop  a 
better  scientific  basis  for  understanding 
exposures  and  risks  to  humans  from  low 
doses  of  low  LET  radiation  that  can  be 
used  to  achieve  acceptable  levels  of 
himian  health  protection  at  a  reasonable 
cost. 

DATES:  Potential  applicants  should 
submit  a  one  page  preapplication 
referencing  Program  Notice  01-18  by 
4:30  P.M.  E.S.T.,  February  15,  2001. 
Receipt  of  preapplications  sent  by  email 
will  be  acknowledged  by  a  return 


Federal  .Register /Vol.  66.  No.  18 /Friday,  January  26,  2001 /Notices 


7895 


message.  An  email  response  to 
preapplications  discussing  the  potential 
program  relevance  of  a  formal 
application  generally  will  be 
■Communicated  by  February  22,  2001. 
I  The  deadline  for  receipt  of  formal 
applications  is  4:30  P.M..  E.D.T.,  May 
15,  2001,  in  order  to  be  accepted  for 
merit  review  and  to  permit  timely 
consideration  for  award  in  FY  2001  and 
FY  2002. 

ADDRESSES:  Preapplications  referencing 
Program  Notice  01-18,  should  be  sent 
by  E-mail  to 

joanne.corcoran@science.doe.gov. 
Preapplications  will  also  be  accepted  if 
mailed  to  the  following  address:  Ms. 
Joanne  Corcoran,  Office  of  Biological 
and  Environmental  Research,  SC-72, 
U.S.  Department  of  Energy,  19901 
Germantown  Road,  Germantown.  MD 
20874-1290. 

Formal  applications,  referencing 
Program  Notice  01-18.  should  be  sent 
to:  U.S.  Department  of  Energy,  Office  of 
Science,  Grants  and  Contracts  Division, 
SC-64.  19901  Germantown  Road, 
Germantown,  MD  20874-1290,  ATTN: 
Program  Notice  01-18.  This  address 
must  be  used  when  submitting 
applications  by  U.S.  Postal  Service 
Express,  commercial  mail  delivery 
service,  or  when  hand  carried  by  the 
applicant. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  Dr.  David 
Thomassen,  telephone:  (301)  903-9817, 
E-mail: 

david.thomassen@science.doe.gov, 
Office  of  Biological  and  Environmental 
Research,  SC-72,  U.S.  Department  of 
Energy,  19901  Germantovra  Road, 
Germantown,  MD  20874-1290. 
SUPPLEMENTARY  INFORMATION: 

Description  of  Research  Program  Areas 

The  DOE/OBER  Low  Dose  Radiation 
Research  Program  is  faced  with  the 
challenge  of  conducting  research  that 
can  be  used  to  inform  the  development 
of  futiire  national  radiation  risk  policy 
for  the  public  and  the  workplace.  For 
the  present  solicitation,  DOE/OBER  is 
chiefly  concerned  with  very  low  doses 
of  low  LET  radiation  (x  and  gamma 
rays).  There  are  three  biological 
responses  of  specific  interest  for  this 
solicitation  that  are  most  likely  to  meet 
the  criteria  outlined  below.  These 
include  bystander  effects,  induction  of 
genomic  instability,  and  adaptive 
responses.  Applications  proposing  the 
use  of  additional  biological  responses 
will  be  considered  only  if  the  biological 
responses  proposed  for  investigation 
can  be  reasonably  demonstrated  to  meet 
the  criteria  outlined  below.  All 
applications  focused  on  the 


characterization  of  specific  biological 
responses,  e.g..  bystander  effects,  etc., 
should  identify  how  the  response  of 
interest  meets  these  criteria.  There  is 
also  considerable  interest  in 
determining  whether  these  biological 
responses  can  be  extended  from  studies 
in  isolated  cells  to  tissues  or  to  more 
complex  tissue-like  systems.  These 
responses  are  discussed  here: 

Bystander  effects — The  biological 
response  observed  in  cells  that  are  not 
directly  traversed  by  radiation  but  are 
neighbors  of  an  irradiated  cell. 
Bystanders  have  been  shown  to  respond 
with  gene  induction  and/or  production 
of  potential  genetic  and  carcinogenic 
changes.  It  is  important  for  the  DOE/ 
OBER  Low  Dose  program  to  determine 
if  these  so-called  bystander  effects  can 
be  induced  by  exposure  to  low  LET 
(linear  energy  transfer)  radiation 
delivered  at  low  total  doses  or  dose- 
rates.  If  such  an  effect  is  demonstrated 
and  quantifiable,  it  could,  potentially, 
increase  estimates  of  risk  from  low  dose 
radiation.  This  bystander  effect,  in 
essence,  "amplifies"  the  biological 
effects  (and  the  effective  radiation  dose) 
of  a  low  dose  exposureijy  effectively 
increasing  the  number  of  cells  that 
experience  adverse  effects  to  a  number 
greater  than  the  number  of  cells  directly 
exposed  to  radiation.  Research  is  sought 
to: 

•  Characterize  the  nature  of  bystander 
effects  at  low  doses  of  low  LET 
radiation. 

•  Determine  the  relationship  between 
radiation  dose  and  the  bystander  effects 
at  low  doses  of  low  LET  radiation. 

•  Quantify  the  induction  and  extent 
of  the  bystander  effect  at  low  doses  of 
low  LET  radiation. 

•  Determine  the  mechanism  of  the 
low  LET  radiation-induced  bystander 
effect. 

Genomic  Instability — The  loss  of 
genetic  stability,  a  key  event  in  the 
development  of  cancer,  induced  by 
radiation  and  expressed  as  genetic 
damage  many  cell  divisions  after  the 
insult  is  administered.  Current  evidence 
suggests  that  DNA  repair  and  processing 
of  radiation  damage  can  lead  to 
instability  in  the  progeny  of  irradiated 
cells  and  that  susceptibility  to 
instability  is  under  genetic  control. 
However,  there  is  virtually  no 
information  on  the  underlying 
mechanisms  and  how  the  processing  of 
damage  leads  to  instability  in  the 
progeny  of  irradiated  cells  several 
generations  later.  Further,  while  there 
has  been  considerable  speculation  about 
the  role  of  such  instability  in  radiation- 
induced  cancer,  its  role  in  this  process 
remains  to  be  determined.  Research  is 
sought  to: 


•  Characterize  the  induction  of 
genomic  instability  by  low  doses  of  low 
LET  radiation. 

•  Determine  the  relationship  between 
radiation  dose  and  the  induction  of 
genomic  instability  by  low  doses  of  low 
LET  radiation. 

•  Quantify  the  induction  and  extent 
of  genomic  instability  induced  by  low 
doses  of  low  LET  radiation. 

•  Determine  the  mechanism  for  the 
induction  of  genomic  instability  by  low 
LET  radiation. 

Adaptive  Response — The  ability  of  a 
low  dose  of  radiation  to  induce  cellular 
changes  that  perturb  the  level  of 
subsequent  radiation-induced  or 
spontaneous  damage.  If  low  doses  of 
radiation  regularly  and  predictably 
induce  a  protective  response  in  cells  to 
subsequent  low  doses  of  radiation,  or  to 
spontaneous  damage,  this  could  have  a 
substantial  impact  on  estimates  of 
adverse  health  risk  from  low  dose 
radiation.  The  generality  and  the  extent 
of  this  apparent  adaptive  response  in 
cells  irradiated  with  small  doses  of 
ionizing  radiation  needs  to  be 
quantified.  Studies  of  the  adaptive 
response  typically  focus  on  cellular 
responses  to  high  "test"  doses  of 
radiation  following  low  "priming" 
doses.  However,  this  solicitation  is 
mainly  interested  in  studying  the  lower 
limits  for  test  doses  and  endpoints  that 
show  adaptive  response  phenomenon. 
Research  is  sought  to: 

•  Characterize  the  adaptive  response 
induced  by  low  doses  of  low  LET 
radiation. 

•  Determine  the  relationship  between 
radiation  dose  and  the  adaptive 
response  induced  by  low  doses  of  low 
LET  radiation. 

•  Quantify  the  induction  and  extent 
of  the  adaptive  response  induced  by  low 
doses  of  low  LET  radiation. 

•  Determine  the  mechanism  for  the 
induction  of  adaptive  responses  by  low 
LET  radiation. 

In  addition  to  the  three  specific 
biological  responses  just  described,  the 
Program  has  great  interest  in 
understanding  endogenous  versus  low 
dose  radiation  induced  damage,  and  the 
mechanisms  underlying  individual 
genetic  susceptibility  to  radiation 
damage. 

Endogenous  versus  low  dose  radiation 
induced  damage.  A  key  element  of  this 
research  program  will  continue  to  be  the 
development  of  an  understanding  of  the 
similarities  and  differences  between 
endogenous  oxidative  damage  and 
damage  induced  by  low  levels  of 
ionizing  radiation,  as  well  as  an 
understanding  of  the  health  risks  from 
both.  This  information  will  underpin 
our  interpretation  of  the  biological 
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effects  of  exposiire  to  low  doses  of 
ionizing  radiation.  Although  always 
needed,  this  information  was  not 
previously  attainable  because  critical 
resources  and  technologies  were  not 
available.  Today,  technologies  and 
resources  such  as  those  developed  as 
part  of  the  human  genome  program,  e.g., 
coupled  capillary  electrophoresis  and 
mass  spectromeby  systems  and  ONA 
sequence  information,  have  the 
potential  to  detect  and  characterize 
small  differences  in  damage  induced  by 
normal  oxidative  processes  and  low 
doses  of  radiation.  A  significant 
investment  in  technology  development 
will  be  required  to  expand  current 
capabilities  for  identifying  and 
quantifying  small  amounts  of  oxidative 
or  radiation  induced  damage.  Radically 
new  technologies  are  likely  not  needed 
but  current  technologies  will  need  to  be 
modified.  Methodologies  having  high 
sensitivity  as  well  as  high  signal-to- 
noise  ratio  will  be  critical  in  this  effort. 

A  significant  research  effort  will  be 
required  to  characterize  and  quantify 
normal  oxidative  damage  in  cells  and 
the  incremental  increases  induced  by 
low  doses  of  ionizing  radiation. 
Preference  will  be  given  to  the 
formation  of  partnerships  between 
laboratories  involved  in  characterization 
and  quantiBcation  of  radiation  and 
oxidative  damage  and  groups  with 
expertise  in  or  developing  new 
technology  to  facilitate  progress  in  both 
areas  simultaneously.  Although 
qualitative  descriptions  of  differences 
andJoT  similarities  between  the  types  of 
damage  induced  imder  both  conditions 
will  be  useful  in  the  design  and 
interpretation  of  experiments  in  other 
parts  of  the  program,  levels  of  damage 
induced  by  normal  oxidative  processes 
and  incremental  increases  due  to  low 
dose  radiation  should  be  quantified. 

Genetic  factors  that  affect  individual 
susceptibility  to  low  dose  radiation.  The 
Low  Dose  Radiation  Research  Program 
is  interested  in  determining  if  genetic 
differences  exist  making  some 
individuals  more  sensitive  to  radiation- 
induced  damage  since  these  differences 
could  result  in  sensitive  individuals  or 
sub-populations  that  are  at  increased 
risk  for  radiation-induced  cancer. 
Research  should  focus  on: 

•  Identification  of  genes  involved  in 
the  recognition,  repair,  and  processing 
of  damage  induced  by  ionizing 
radiation. 

•  Determining  the  frequencies  of 
polymorphisms  in  these  genes  in  the 
population. 

•  Determining  the  biological 
significance  of  these  polymorphisms 
with  respect  to  cancer  and  radiation 
sensitivity. 


Research  in  these  areas  will  strongly 
complement  ongoing  initiatives  at  the 
National  Institutes  of  Health  (NIH). 
DOE/OBER  staff  will  work  with  staff  at 
the  NIH  to  ensure  that  research  in  the 
Low  Dose  Radiation  Research  Program 
is  complementary  to  and  not  duplicative 
of  research  funded  by  NIH  programs. 

The  National  Human  Genome 
Research  Institute  (NHGRI)  is  funding 
research  to  identify  common  variants  in 
the  coding  regions  of  the  majority  of 
human  genes  identified  during  the  next 
five  years  with  the  goal  of  developing  a 
catalog  of  all  common  variants,  llie 
NHGRI  is  also  working  to  create  a  map 
of  at  least  100,000  single  nucleotide 
polymorphisms  (SNPs),  the  most 
common  polymorphisms  in  the  human 
genome  representing  single  base-pair 
differences  between  two  copies  of  the 
same  gene.  These  SNPs  will  be  a  boon 
for  mapping  complex  traits  such  as 
cancer,  cancer  susceptibility,  and 
susceptibility  to  low  dose  radiation. 

The  National  Institute  of 
Environmental  Health  Science  (NIEHS) 
is  funding  research  as  part  of  its 
Environmental  Genome  Project  to 
understand  the  impact  and  interaction 
of  environmental  exposures  on  human 
disease.  The  NIEHS  project  includes 
efforts  to  understand  genetic 
susceptibility  to  environmental  agents 
that  will  allow  more  precise 
identification  of  the  environmental 
agents  that  cause  disease  and  the  true 
risks  of  exposures.  The  principal  focus 
of  NIEHS  research  will  be  on  chemicals, 
so  the  focus  on  radiation  in  the  Low 
Dose  Radiation  Research  Program  is 
highly  complementary.  Initially,  the 
Environmental  Genome  Project  will 
focus  on  categories  of  genes  including: 
xenobiotic  metabolism  and 
detoxification  genes,  hormone  metabolic 
genes,  receptor  genes,  DNA  repair  genes, 
cell  cycle  genes,  cell  death  control 
genes,  genes  mediating  immune  and 
inflammatory  responses,  genes 
mediating  nutritional  factors,  genes 
involved  in  oxidative  processes  and 
genes  for  signal  transduction  systems. 

Identification  of  potential 
susceptibility  genes  and  polymorphisms 
in  those  genes  is  only  the  fii«t  (and 
perhaps  the  easiest)  step  in  the  program 
to  characterize  and  understand  genetic 
susceptibility.  Determining  the 
biological  significance  of  these  genetic 
polymorphisms  with  respect  to  cancer 
and  radiation  sensitivity  is  the  ultimate 
goal  and  the  more  difhcult  task.  The 
international  human  genome  project, 
structural  biology  research,  and  the 
NHGRI  and  NIEHS  efforts  described 
above  play  important  roles  determining 
which  polymorphisms  are  most  likely  to 
influence  gene  function.  Population 


genetics  and  computational  biology 
approaches  will  be  required  to  estimate 
the  potential  impact  on  estimates  of 
population  and  individual  risk.  Genetic 
epidemiology  approaches  will  also  be 
needed  to  relate  specific  polymorphisms 
and  combinations  of  polymorphisms 
with  cancer  risk.  Inbred  mouse  strains 
and  other  model  organisms  with  well- 
characterized  differences  in 
susceptibility  to  radiation-induced 
cancer  are  also  important  tools  for 
identifying  significant  polymorphisms. 
Direct  assessment  of  the  biological 
significance  of  candidate  "susceptibility 
genes"  can  also  be  undertaken  using 
animal  models  such  as  knockout  and 
knock-in  mice,  mice  with  specific  genes 
removed  or  added. 

Backgroimd  information  on  the  Low 
Dose  Radiation  Research  Program  can  be 
foimd  in  the  research  program  plan  at 
http://www.lowdose.org/index.html.  A 
list  of  currently  funded  projects  can  be 
found  at  http://lowdose.org/ 
research.html. 

Not  all  research  on  the  biological 
effects  of  low  doses  of  radiation  will  be 
equally  useful  for  the  development  of 
radiation  risk  policy,  though  the  path 
from  basic  radiation  biology  research  to 
radiation  risk  policy  is  admittedly  not 
clear  at  this  time.  It  is  our  belief  that  the 
most  useful  research  will  focus  on 
biological  responses  that: 

•  Are  known  to  be  induced  at  low 
doses  of  radiation, 

•  Have  the  potential  to  increase  or 
decrease  the  biological  effects  of 
radiation  if  they  occur  at  low  doses  of 
radiation, 

•  Have  the  potential  to  directly 
impact  (i.e.,  increase  or  decrease)  the 
subsequent  development  of  cancer  or 
other  harmful  health  impacts, 

•  Are  potentially  quantifiable,  and 

•  Could  potentially  be  linked  to  the 
development  of  a  biologically  based 
model  for  radiation  risk  (see  DOE  Office 
of  Science  Program  Notice  01-17). 

Alternatively,  a  biological  response  of 
interest  could  meet  all  of  the  above 
criteria  only  at  high  doses  but  may 
actually  be  absent  (as  opposed  to  simply 
undetectable)  at  low  doses  of  radiation. 
Since  the  mechanisms  of  action  may  be 
different  after  high  versus  low  doses  of 
radiation,  such  studies  would  help 
define  these  mechanisms.  Defining  the 
imique  doses  where  these  mechanisms 
shift  is  important. 

The  focus  of  research  in  the  Low  Dose 
Radiation  Research  Program  should  be 
on  doses  of  low  linear  energy  transfer 
(LET)  radiation  that  are  at  or  below 
current  workplace  exposure  limits.  In 
general,  research  in  this  program  should 
focus  on  total  radiation  doses  that  are 
less  than  or  equal  to  10  rods.  Some 
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experiments  will  likely  involve  selected 
exposures  to  higher  doses  of  radiation 
for  comparisons  with  previous 
experiments  or  for  determining  the 
validity  of  extrapolation  methods 
previously  used  to  estimate  the  effects 
of  low  doses  of  radiation  from 
observations  made  at  high  doses. 
Research  that  principally  focuses  on 
radiation  doses  greater  than  10  rads, 
high  LET  radiation  or  non-ionizing 
radiation  will  not  be  considered  without 
substantial  justification. 

The  prc^ram  is  currently  funding  a 
number  of  projects  to  develop  micro- 
irradiation  devices  capable  of  delivering 
low  doses  of  low  LET  radiation  to 
individual  cells  or  to  specific  parts  of 
individual  cells.  For  links  to  currently 
funded  "microbeam"  projects  see  http:/ 
/lowdose.org/99meeting/abstracts/ 
loo7.iitoi/— projects  26,  28,  29  and  http:/ 
/lowdose.  org/99meeting/abstmcts/ 
response. html — project  3.  Investigators 
are  strongly  encouraged  to  use  these  or 
similar  tools,  as  appropriate,  in  the 
design  and  conduct  of  their  research. 
Funds  are  available  to  assist  in  the 
collaborative  use  of  these  or  comparable 
tools  or,  in  some  cases,  to  provide  low- 
cost  micro-irradiation  devices  to 
individual  investigators. 

Program  Funding 

r  It  is  anticipated  that  up  to  $4.0 
million  will  be  available  bom  DOE/ 
OBER  for  new  grant  awards  during  FY 
2001  and  FY  2002,  contingent  upon  the 
availability  of  funds.  Multiple  year 
funding  of  grant  awards  is  expected,  and 
is  also  contingent  upon  the  availability 
of  appropriated  funds,  progress  of  the 
research,  and  continuing  program  need. 
It  is  expected  that  most  awards  will  be 
fit>m  1  to  5  years  and  will  range  from 
$200,000  to  $400,000  per  year  (total 
costs).  Applications  requesting  more 
than  3  years  of  funding  will  need  to 
clearly  jiistify  the  benefits  of  the 
additional  years  of  research  to  the  goals 
of  the  low  dose  radiation  research 
program.  Please  note  that  funds  are 
available  from  DOE  to  assist  in  the 
collaborative  use  of  certain  microbeam 
irradiators. 

CoUaboratiMi 

Applicants  are  encouraged  to 
collaborate  with  researchers  in  other 
institutions,  such  as  universities, 
industry,  non-profit  organizations, 
federal  laboratories  and  Federally 
Funded  Research  and  Development 
Centers  (FFRDCs),  including  the  DOE 
National  Laboratories,  where 
appropriate,  and  to  incorporate  cost 
sharing  and/or  consortia  wherever 
feasible. 


Preappiication 

A  preappiication  should  be 
submitted.  The  Preappiication  should 
contain  a  title,  list  of  investigators, 
address,  telephone,  fax  and  E-mail 
address  of  the  Principal  Investigator, 
and  no  more  than  a  one  page  summary 
of  the  proposed  research,  including 
project  objectives  and  methods  of 
accomplishment.  Responses  to  the 
preapplicatiohs,  encoiu^ng  or 
discouraging  formal  applications,  will 
generally  be  communicated  within  7 
days  of  receipt.  Notification  of  a 
successful  preappiication  is  not  an 
indication  that  an  award  will  be  made 
in  response  to  the  formal  application. 

Merit  and  Relevance  Review 

Applications  will  be  subjected  to 
scientific  merit  review  (peer  review)  and 
will  be  evaluated  against  the  following 
evaluation  criteria  listed  in  descending 
order  of  importance  as  codified  at  10 
CFR  605.10(d): 

1.  Scientific  and/or  Technical  Merit  of 
the  Project. 

2.  Appropriateness  of  the  Proposed 
Method  or  Approach. 

3.  Competency  of  Applicant's 
Personnel  and  Adequacy  of  Proposed 
Resources. 

4.  Reasonableness  and 
Appropriateness  of  the  Proposed 
Budget. 

The  evaluation  will  include  program 
policy  factors  such  as  the  relevance  of 
the  proposed  research  to  the  terms  of 
the  announcement  and  the  Department's 
programmatic  needs.  External  peer 
reviewers  are  selected  with  regard  to 
both  their  scientific  expertise  and  the 
absence  of  conflict-of-interest  issues. 
Non-federal  reviewers  may  be  used,  and 
submission  of  an  application  constitutes 
agreement  that  this  is  acceptable  to  the 
investigator(s)  and  the  submitting 
institution. 

Applications 

(Please  Note  Critical  Information  Below 
on  Page  Limits) 

Information  about  the  development 
and  submission  of  applications, 
eligibihty,  limitations,  evaluation, 
selection  process,  and  other  policies  and 
procedures  may  be  foimd  in  the 
Application  Guide  for  the  Office  of 
Science  Financial  Assistance  Program 
and  10  CFR  Part  605.  Electronic  access 
to  the  Guide  and  required  forms  is  made 
available  via  the  World  Wide  Web  at: 
http://www.er.doe.gov/production/ 
grants/grants.html.  DOE  is  under  no 
obligation  to  pay  for  any  costs 
associated  with  the  preparation  or 
submission  of  applications  if  an  award 
is  not  made. 


The  Project  Description  must  be  25 
pages  or  less,  exclusive  of  attachments. 
Applications  with  Project  Descriptions 
longer  than  25  pages  will  be  returned  to 
applicants  and  will  not  be  scientifically 
reviewed.  The  application  must  contain 
an  abstract  or  project  summary,  letters 
of  intent  from  collaborators,  and  short 
curriculum  vitas  consistent  with  NIH 
guidelines. 

Adherence  to  type  size  and  line 
spacing  requirements  is  necessary  for 
several  reasons.  No  applicants  should 
have  the  advantage,  or  by  using  small 
type,  of  providing  more  text  in  their 
applications.  Small  type  may  also  make 
it  difficult  for  reviewers  to  read  the 
application.  Applications  must  have  1- 
inch  margins  at  the  top,  bottom,  and  on 
each  side.  Type  sizes  must  be  10  point 
or  larger.  Line  spacing  is  at  the 
discretion  of  the  applicant  but  there 
must  be  no  more  than  6  lines  per 
vertical  inch  of  text.  P^es  should  be 
standard  8^/2'  x  11'  (or  metric  A4,  i.e., 
210  mm  X  297  mm). 

Applicants  are  ex(>ected  to  use  the 
following  ordered  format  to  prepare 
Applications  in  addition  to  following 
instructions  in  the  Application  Guide 
for  the  Office  of  Science  Financial 
Assistance  Program.  Applications  must 
be  written  in  English,  with  all  budgets 
in  U.S.  dollars. 

•  Face  Page  (DOE  F  4650.2  (10-91)). 

•  Project  Abstract  (no  more  than  one 
page). 

•  Budgets  for  each  year  and  a 
summary  budget  page  for  the  entire 
project  period  (using  DOE  F  4620.1). 

•  Budget  Explanation. 

•  Buc^ts  and  Budget  explanation  for 
each  collaborative  subproject,  if  any. 

•  Project  Description  ("The  Project 
Description  must  be  25  pages  or  less, 
exclusive  of  attachments.  Applications 
with  Project  Descriptions  longer  than  25 
pages  will  be  returned  to  applicants  and 
will  not  be  scientifically  reviewed.) 

•  Goals. 

•  Background. 

•  Research  Plan. 

•  Preliminary  Studies  and  progress  (if 
applicable). 

•  Research  Design  and 
Methodologies. 

•  Literatiu^  Cited. 

•  Collaborative  Arrangements  (if 
applicable). 

•  Biographical  Sketches  (limit  2  pages 
per  senior  investigator). 

•  Description  of  Facilities  and 
Resources. 

•  Current  and  Pending  Support  for 
each  senior  investigator. 

The  Office  of  Science,  as  part  of  its 
grant  regulations,  requires  at  10  CFR 
605.11(b)  that  a  recipient  receiving  a 
grant  to  perform  research  involving 
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recombinant  DNA  molecules  and/or 
organisms  and  viruses  containing 
recombinant  DNA  molecules  shall 
comply  with  the  National  Institutes  of 
Health  "Guidelines  for  Research 
Involving  Recombinant  DNA 
Molecules",  which  is  available  via  the 
world  wide  web  at:  http:// 
www.niehs.nih.gov/odhsb/biosafe/nih/ 
rdna-apr98.pdf.  (59  PR  34496,  July  5, 
1994),  or  such  later  revision  of  those 
guidelines  as  may  be  published  in  the 
Federal  Register. 

(The  Catalog  of  Federal  Domestic  Assistance 
Number  for  this  program  is  81.049,  and  the 
solicitation  control  number  is  ERFAP  10  CFR 
Part  605) 

Dated:  January  22,  2001. 
John  Rodney  CUrk, 

Associate  Director  of  Science  for  Resource 
Kkinagement. 

[FR  Doc.  01-2371  Filed  1-25-01;  8:45  am] 
■UJNQ  COOK  64SO-01-P 


DEPARTMENT  OF  ENERGY 

Ravisad  Public  Participation  Policy 
Guktanca 

agency:  Department  of  Energy. 
ACTION:  Notice  of  availability  and 
solicitation  of  comments. 

SUMMARY:  The  Department  of  Energy 
(DOE)  today  makes  available,  and  is 
soliciting  public  comments  on, 
proposed  revisions  to  its  Public 
Participation  Policy  internal  directive 
(DOE  P  1210.1,  issued  July  29,  1994). 
The  proposed  revisions  are  intended  to 
clarify  and  update  the  policy  guidance 
in  the  directive  and  to  expand  it  to 
incorporate  Hndings  and 
recommendations  of  the  Secretary  of 
Energy  Advisory  Board's  Openness 
Advisory  Panel  on  improving  relations 
between  DOE  facilities  and  their  host 
communities.  Under  DOE's  Directives 
System,  all  documents  must  be 
reviewed  periodicaUy  for  currency  and 
appropriateness.  This  policy  is  not 
intended  to  affect  requirements  imposed 
by  law,  regulation,  or  contractual 
agreement;  neither  does  it  expand  or 
limit  any  rights  available  to  the  public 
imder  current  law. 

DATES:  The  public  comment  period  will 
extend  to  April  30,  2001.  Comments 
received  after  that  date  will  be 
considered  to  the  extent  practicable. 
ADDRESSES:  Written  comments  may  be 
provided  by  mail  to:  U.S.  Department  of 
Energy,  Nevada  Operations  Office, 
Office  of  Public  Affairs  and  Information, 
P.O.  Box  98518— Attn:  DOE  PPP 
Comments,  Las  Vegas,  NV  89193-8518. 
by  fax  to  (702)  295-0154— Attn:  DOE 
PPP  Comments 


or  electronically  to: 
DOEPPP_it@nv.doe.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  Proposed  Revised  Public 
Participation  and  Community  Relations 
Policy  are  available  on  DOE's  World 
Wide  Web  Site  at  http:// 
www.energy.gov,  under  "Headlines." 
Copies  may  also  be  obtained  by  writing 
or  calling:  The  Center  for  Environmental 
Management  Information,  P.O.  Box 
23769,  Washington,  DC  20026, 
Telephone:  1-800-736-3282  (in 
Washington.  DC:  202-863-5084). 
For  further  information  on  the 
purpose  and  substance  of  DOE's  Public 
Participation  and  Community  Relations 
Policy,  please  write  or  call:  Ms. 
ElizabeUi  A.  Nolan,  Senior  Advisor, 
Office  of  Congressional  & 
Intergovernmental  Affairs  (CI-1),  U.S. 
Department  of  Energy,  1000 
Independence  Avenue.  SW., 
Washington,  DC  20585.  Telephone: 
202-586-7328. 
SUPPLEMENTARY  INFORMATION: 

Background 

DOE  issued  its  Public  Participation 
Policy  (DOE  P  1210.1)  on  July  29, 1994. 
The  Policy  was  in  the  form  of  an 
internal  directive  that  provided  pobcy 
guidance  for  DOE  officials.  Under  DOE's 
Directives  System,  all  documents  must 
be  reviewed  periodically  for  currency 
and  appropriateness. 

A  Task  Force  of  DOE  headquarters 
program  and  field  site  managers  actively 
involved  in  public  participation 
activities  was  convened  to  review  the 
policy.  The -Task  Force  proposed 
revisions  to  clarify  and  update  the 
policy  to  reflect  current  practices  and 
the  lessons  of  six  years'  experience  with 
public  participation. 

At  about  the  same  time,  the  Openness 
Advisory  Panel  of  the  Secretary  of 
Energy  Advisory  Board  undertook  a 
review  of  DOE's  relationships  with  the 
communities  surrounding  its 
laboratories  and  facilities  to  assess  how 
DOE  is  perceived  as  a  neighbor,  what  it 
is  doing  well,  and  what  it  could  do 
better.  The  Panel's  initial  review 
focused  on  Lawrence  Berkeley  National 
Laboratory  and  Lawrence  Livermore 
National  Laboratory,  both  in  California, 
and  on  the  Femald  Plant,  in  Ohio.  On 
November  17,  2000  the  Opeimess 
Advisory  Panel  issued  its  report,  titled 
Relations  between  DOE  Facilities  and 
their  Host  Communities:  A  Pilot 
Review,  which  presented  Findings  and 
Recommendations  on  improving 
community  relations.  As  keys  to 
success,  the  Openness  Advisory  Panel 
identified  full,  open,  timely,  two-way 
communication,  the  building  of  positive 


personal  relationships,  and 
accountability  on  the  part  of  DOE 
managers.  The  importance  of  these 
elements  has  been  reaffirmed  and 
strengthened  in  the  proposed  revisions. 

Proposed  Revised  Policy 

Under  the  proposed  revised  Public 
Participation  and  Community  Relations 
Policy,  public  participation  would  be 
defined  as  open,  ongoing  two-way 
communication,  both  formal  and 
informal,  between  DOE  and  its 
stakeholders  concerning  DOE's  missions 
and  activities.  The  Policy  would 
recognize  that  effective  public 
participation  is  at  the  core  of  good 
conununity  relations,  which  are 
essential  for  DOE  facilities  to  achieve 
their  missions.  Under  this  Policy,  DOE 
would  actively  seek,  consider,  and 
incorporate  or  otherwise  respond  in  a 
timely  manner  to  the  views  of  its 
stakeholders  and  affected  communities 
in  making  its  decisions.  This  Policy 
would  function  as  a  framework  within 
which  all  DOE  programs,  including 
programs  of  the  National  Nuclear 
Sectirity  Administration,  would  operate. 

The  proposed  Public  Participation 
and  Community  Relations  Policy  is 
being  released  for  public  comment  prior 
to  DOE's  decision  to  approve  any  of  the 
recommended  changes. 

Issued  in  Washington  D.C.,  January  16, 
2001. 

Linda  Lingle, 

Principal  Deputy  Assistant  Secretary,  Office 
of  Congressional  and  Intergovernmental 
Affairs. 

[FR  Doc.  01-2370  Filed  1-25-01;  8:45  am] 
BUJNG  COW  6480-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiselon 

[Docket  No.  EC01-57-000,  el  ■!.] 

The  Connecticut  Light  and  Power 
Company,  et  al.;  Electric  Rate  and 
Corporate  Regulation  Rlinge 

January  19,  2001. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  The  Connecticut  Light  and  Power 
Company 

[Docket  Nos.  ECOl-57-000  and  EROl-947- 
000] 

Take  notice  that  on  January  12,  2001, 
The  Connecticut  Light  and  Power 
Company  (Applicant)  tendered  for  filing 
an  Application  for  approval  imder 
section  203  of  the  Federal  Power  Act  for 
approval  of  the  disposition  of 
jurisdictional  facilities  that  will  result 
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I  torn  the  sale  of  generating  imits  in  the 
250-MW  South  Meadow  generating 
station  to  the  Connecticut  Resources 
Recovery  Authority  (CRRA).  Applicant 
also  seeks  acceptance  imder  section  205 
of  the  Federal  Power  Act  of  an 
Interconnection  and  Operation 
Agreement  relating  to  diose  facilities. 

Applicant  requests  an  effective  date 
for  the  Interconnection  and  Operation 
Agreement  of  February  28,  2001,  and 
states  that  copies  of  this  filing  are  being 
mailed  to  CRRA  and  the  Connecticut 
Department  of  Public  Utility  Control. 

Comment  date:  February  2,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  CPV  Atlantic,  Ltd. 

(Docket  No.  EGOl-103-OOOj 

Take  notice  that  on  January  17,  2001, 
CPV  Atlantic,  Ltd.  (CPV  Atlantic  or 
Applicant),  c/o  Competitive  Power 
Ventures,  Inc.,  Silver  Spring  Metro 
Plaza  I,  8401  Colesville  Road.  Suite  504. 
Silver  Spring,  MD  20910,  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  an  Application  for 
Determination  of  Exempt  Wholesale 
Generator  Status,  pursuant  to  Part  365  of 
the  Commission's  Regulations  and 
Section  32  of  the  Public  Utility  Holding 
Company  Act  of  1935.  as  amended. 

Applicant,  a  Florida  limited 
partnership,  is  a  special  purpose  entity 
established  to  develop,  construct,  own 
and  operate  a  nominally  rated  250  MW 
natural  gas-fired  combined  cycle 
generating  facility  (Facility)  to  be 
located  in  the  City  of  Port  St.  Lucie,  Port 
St.  Lucie  County,  Florida.  The  Facility 
will  consist  of  one  (1)  F  class 
combustion  turbine,  one  (1)  heat 
recovery  steam  generator  and  one  (1) 
steam  turbine.  The  Facility  as  currently 
configured  will  include  certain 
transmission  interconnection  facilities 
necessary  to  effect  the  sale  of  electric 
energy  at  wholesale  and  intercoimect 
the  Facility  to  the  transmission  grid.  All 
of  the  electricity  generated  by  the 
Facility  will  be  sold  exclusively  at 
wholesale. 

I I  Comment  date:  February  9,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

3.  American  Transmission  Systems, 
Inc. 

[Docket  No.  EROl-363-OOll 

Take  notice  that  on  January  16,  2001. 
American  Transmission  Systems, 
Incorporated  made  a  compliance  filing 
to  revise  Schedule  4A  of  its  Open 
Access  Transmission  Tariff  in 


accordance  with  the  Commission's 
Letter  Order  of  December  29,  2000  in 
this  proceeding.  This  filing  is  made 
pursuant  to  Section  205  of  the  Federal 
PowCT  Act. 

Copies  of  this  compliance  filing  have 
been  served  on  the  Public  Utilities 
Commission  of  Ohio  and  parties  of 
record. 

Comment  date:  February  6,  2001 ,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Allegheny  Energy  Supply  Company, 
LLC 

[Docket  No.  EROl-944-OOOj 

Take  notice  that  on  January  12,  2001, 
Allegheny  Energy  Supply  Company, 
LLC  (AE  Supply)  filed  with  the  Federal 
Energy  Regulatory  Commission  a  letter 
approving  its  membership  in  the 
Western  Systems  Power  Pool  (WSPP). 

AE  Supply  requests  that  the 
Commission  allow  its  membership  in 
the  WSPP  to  become  effective  on 
January  15,  2001. 

AE  Supply  states  that  a  copy  of  this 
filing  has  been  provided  to  the  WSPP 
Executive  Committee,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  West  Virginia  Public  Service 
Commission,  the  Public  Utilities 
Commission  of  Ohio,  the  Virginia  State 
Corporation  Commission,  Michael  E. 
Small,  Esq.  and  David  S.  Berman,  Esq., 
General  Counsel  to  the  WSPP,  and  the 
members  of  the  WSPP. 

Comment  date:  February  2,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  North  Atlantic  Energy  Corporation 

[Docket  No.  EROl-949-OOOl 

Take  notice  that  on  January  16,  2001, 
North  Atlantic  Energy  Corporation, 
tendered  for  filing  revisions  to  its  FERC 
Electric  Service  Rate  Schedules  Nos.  1 
and  3.  The  Revised  Rate  Schedules 
would  lower  rates  of  North  Atlantic 
Energy  Corporation's  (North  Atlantic) 
charges  to  the  Public  Service  Company 
of  New  Hampshire  (PSNH)  for  the 
output  of  North  Atlantic's  ownership 
interest  in  the  Seabrook  Nuclear  Power 
Station. 

The  reductions  are  the  residt  of  a 
Restructiuing  Settlement  for  PSNH. 
Under  the  Restructuring  Settlement, 
PSNH  will  issue  revenue  reduction 
bonds,  the  proceeds  of  which  will  be 
used,  in  part,  to  buy  down  North 
Atlantic's  investment  in  Seabrook 
Station.  The  amendments  also  reduce 
North  Atlantic's  cost  of  common  equity 
charged  under  the  Rate  Schedules  fixim 
12.53%  to  7.00%. 

Copies  of  this  filing  were  served  upon 
the  Office  of  the  Attorney  General  for 


the  State  of  New  Hampshire,  and  the 
Executive  Director  and  Secretary  of  the 
New  Hampshire  Public  Utilities 
Commission. 

Comment  date:  February  6,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company,  and  Pennsylvania  Electric 
Company 

[Docket  No.  EROl-950-OOOl 

Take  notice  that  on  January  16.  2001, 
Jersey  Central  Power  &  Light  Company, 
Metropolitan  Edison  Company  and 
Pennsylvania  Electric  Company 
(individually  doing  business  as  GPU 
Energy)  submitted  for  filing  a  Notice  of 
Cancellation  of  the  Service  Agreement 
between  GPU  Energy  and  New  Energy 
Ventures,  L.L.C.  (now  AES  NewEnergy, 
hic),  FERC  Electric  Tariff,  Original 
Voliune  No.  1 ,  Service  Agreement  No. 
76. 

GPU  Energy  requests  that  cancellation 
be  effective  the  15th  day  of  March  2001. 

Comment  date:  February  6,  2001,^  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company,  and  Pennsylvania  Electric 
Company 

[Docket  No.  EROl-951-OOOj 

Take  notice  that  on  January  16,  2001, 
Jersey  Central  Power  &  Light  Company, 
Metropolitan  Edison  Company  and 
Peimsylvania  Electric  Company 
(individually  doing  business  as  GPU 
Energy)  submitted  for  filing  a  Notice  of 
Cancellation  of  the  Service  Agreement 
between  GPU  Energy  and  Energis 
Resources  Incorporated  (now  PSEG 
Energy  Technologies).  FERC  Electric 
Tariff,  Original  Volume  No.  1,  Service 
Agreement  No.  84. 

GPU  Energy  requests  that  cancellation 
be  effective  the  15th  day  of  March  2001. 

Comment  date:  February  6,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Jersey  Central  Power  &  Light 
Company;  Metropolitan  Edison 
Company;  Pennsylvania  Electric 
Company 

[Docket  No.  ER01-952-000| 

Take  notice  that  on  January  16,  2001, 
Jersey  Central  Power  &  Light  Company, 
Metropolitan  Edison  Company  and 
Pennsylvania  Electric  Company 
(individually  doing  business  as  GPU 
Energy)  submitted  for  filing  a  Notice  of 
Cancellation  of  the  Service  Agreement 
between  GPU  Energy  and  Dupont  Power 
Marketing,  Inc.  (now  Conoco  Power 
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Marketing.  Inc.),  FERC  Electric  Tariff. 
Original  Volume  No.  1.  Service 
Agreement  No.  82. 

GPU  Energy  requests  that  cancellation 
be  effective  the  15th  day  of  March  2001. 

Comment  date:  February  6,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Jersey  Central  Power  &  Light 
Company;  Metropolitan  Edison 
Company;  Pennsylvania  Electric 
Company 

(Docket  No.  EROl-953-000) 

Take  notice  that  on  January  16.  2001, 
Jersey  Central  Power  &  Light  Company, 
Metropolitan  Edison  Company  and 
Pennsylvania  Electric  Company 
(individually  doing  business  as  GPU 
Energy)  submitted  for  filing  a  Notice  of 
Cancellation  of  the  Service  Agreement 
between  GPU  Energy  and  PacifiCorp 
Power  Marketing,  Inc..  FERC  Electric 
Tariff.  Original  Volume  No.  1,  Service 
Agreement  No.  77. 

GPU  Energy  requests  that  cancellation 
be  effective  the  15th  day  of  March  2001. 

Comment  date:  February  6,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Jersey  Central  Power  k  Light 
Company;  Metropolitan  Edison 
Company;  Pennsylvania  Electric 
Company 

(Docket  No.  EROl-954-OOOj 

Take  notice  that  on  January  16.  2001. 
Jersey  Central  Power  &  Light  Company, 
Metropolitan  Edison  Company  and 
Pennsylvania  Electric  Company 
(individually  doing  business  as  GPU 
Energy)  submitted  for  filing  a  Notice  of 
Cancellation  of  the  Service  Agreement 
between  GPU  Energy  and  Strategic 
Energy  Ltd.,  FERC  Electric  Tariff, 
Original  Volume  No.  1,  Service 
Agreement  No.  83. 

GPU  Energy  requests  that  cancellation 
be  effective  the  15th  day  of  March  2001. 

Comment  date:  February  6,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Virginia  Electric  and  Power 
Company 

(Docket  No.  EROl-955-OOOj 

Take  notice  that  on  January  16,  2001, 
Virginia  Electric  and  Power  Company 
(the  Company)  tendered  for  filing  a 
Service  Agreement  for  Short-Term 
Market  Rate  Electric  Power  Sales  and 
the  Resale  of  Transmission  Rights  with 
AES  Eastern  Energy,  L.P. 

Under  the  Service  Agreement,  the 
Company  will  provide  services  to  the 
customer  under  the  terms  of  the 
Company's  Revised  Market-Based  Rate 
Tariff  designated  as  FERC  Electric  Tariff 


(Third  Revised  Volume  No.  4),  which 
was  accepted  by  order  of  the 
Commission  dated  August  30,  2000  in 
Docket  No.  EROO-1 737-001. 

The  Company  requests  an  effective 
date  of  January  16.  2001 .  the  date  the 
service  agreement  was  filed. 

Copies  of  the  filing  were  served  upon 
AES  Eastern  Energy.  L.P..  the  Virginia 
State  Corporation  Commission  and  the 
North  Carolina  Utilities  Commission. 

Comment  date:  February  6,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Virginia  Electric  and  Power 
Company 

[Docket  No.  EROl-956-OOOj 

Take  notice  that  on  January  16,  2001, 
Virginia  Electric  and  Power  Company 
(Dominion  Virginia  Power  or  the 
Company)  tendered  for  filing  the 
following: 

1.  Service  Agreement  for  Firm  Point- 
to-Point  Transmission  Service  by 
Virginia  Electric  and  Power  Company  to 
Indiana  Electric  Marketing  LLC 
designated  as  Service  Agreement  No. 

312  under  the  Company's  FERC  Electric 
Tariff.  Second  Revised  Voliune  No.  5; 

2.  Service  Agreement  for  Non-Firm 
Point-to-Point  Transmission  Service  by 
Virginia  Electric  and  Power  Company  to 
Indiana  Electric  Marketing  LLC 
designated  as  Service  Agreement  No. 

313  under  the  Company's  FERC  Electric 
Tariff,  Second  Revised  Volume  No.  5. 

The  foregoing  Service  Agreements  are 
tendered  for  filing  under  the  Open 
Access  Transmission  Tariff  to  Eligible 
Purchasers  effective  June  7.  2000.  Under 
the  tendered  Service  Agreements. 
Dominion  Virginia  Power  will  provide 
point-to-point  service  to  Indiana  Electric 
Marketing  LLC  under  the  rates,  terms 
and  conditions  of  the  Open  Access 
Transmission  Tariff. 

Dominion  Virginia  Power  requests  an 
effective  date  of  January  16,  2001,  the 
date  of  filing  of  the  Service  Agreements. 

Copies  of  the  filing  were  served  upon 
Indiana  Electric  Marketing  LLC,  the 
Virginia  State  Corporation  Commission, 
and  the  North  Carolina  Utilities 
Commission. 

Comment  date:  February  6.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Wisconsin  Electric  Power  Company 

(Docket  No.  EROl-957-000] 

Take  notice  that  on  January  16.  2001, 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
an  amendment  to  its  Power  Sales 
Agreement  (PSA)  with  Ontonagon 
County  Electrification  Association 
(Ontonagon)  along  with  a  complete  copy 
of  the  PSA  with  Order  614  designations. 


Wisconsin  Electric  respectfully 
requests  an  effective  date  of  January  15, 
2001. 

Copies  of  the  filing  have  been  served 
on  Ontonagon,  the  Michigan  Public 
Service  Commission,  and  the  Public 
Service  Commission  of  Wisconsin. 

Comment  date:  February  6,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Nevada  Power  Company 

(Docket  No.  EROl-958-000] 

Take  notice  that  on  January  16,  2001, 
Nevada  Power  Company  tendered  for 
filing,  in  accordance  with  18  CFR  Part 
35  of  the  Commission's  Rules  and 
Regulations,  a  Notice  of  Cancellation  of 
-Agreement  for  Supplemental  Power 
Service  Between  Nevada  Power 
Company  and  Overton  Power  District 
No.  5. 

This  Notice  of  Cancellation  is  filed 
pursuant  to  the  notice  of  termination  of 
the  Agreement  for  Supplemental  Power 
Service  given  pursuant  to  the  terms  of 
the  agreement  by  Nevada  Power 
Company  to  Overton  Power  District  No. 
5. 

Copies  of  the  filing  were  served  upon 
Overton  Power  District  No.  5,  the  Public 
Utilities  Commission  of  Nevada  and  the 
Nevada  Attorney  General's  Bureau  of 
Consumer  Protection. 

Comment  date:  February  6,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Allegheny  Energy  Global  Markets, 
LLC 

(Docket  No.  EROl-959-OOOl 

Take  notice  that  on  January  16,  2001, 
Allegheny  Energy  Global  Markets,  LLC 
(Allegheny  Energy  Global,  LLC  )  filed  a 
market  rate  tariff  of  general  applicability 
under  which  it  proposes  to  sell  capacity 
and  energy  to  affiliates  and  non- 
affiliates  at  market-based  rates,  and  to 
make  such  sales  to  franchised  public 
utility  affiliates  at  rates  capped  by  a 
publicly  available  regional  index  price. 

Allegheny  Energy  Global,  LLC 
requests  an  effective  date  no  later  than 
February  12,  2001. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Conunission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  date:  February  6,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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16.  Arizona  Public  Service  Company 

(Docket  No.  ER01-960-000] 

Take  notice  that  on  January  16,  2001, 
Arizona  Public  Service  Company  (APS) 
tendered  for  filing  umbrella  Service 
Agreements  to  provide  Short-Term  Firm 
and  Non-Firm  Point-to-Point 
Transmission  Service  to  Abitibi 
Consolidated  Sales  Corporation  under 
APS'  Open  Access  Transmission  Tariff. 

A  copy  of  this  filing  has  been  served 
on  Abitibi  Consolidated  Sales 
Corporation,  and  the  Arizona 
Corporation  Commission. 

Comment  date:  February  6.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  California  Independent  S)rstem 
Operator  Corporation 

(Docket  No.  EROl-961-OOOl 

Take  notice  that  on  January  16,  2001, 
the  California  Independent  System 
Operator  Corporation  (ISO),  tendered  for 
filing  a  Meter  Service  Agreement  for 
Scheduling  Coordinators  between  the 
ISO  and  Calpine  Energy  Services,  LP  for 
acceptance  by  the  Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  Calpine  Energy  Services,  LP 
and  the  California  Public  Utilities 

I  Commission. 

I I  The  ISO  is  requesting  waiver  of  the 
60-day  notice  requirement  to  allow  the 
Meter  Service  Agreement  to  be  made 
effective  as  of  Januaiy  3,  2001. 

Comment  date:  February  6.  2001 ,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  California  Independent  System 
Operator  Corporation 

iDocket  No.  EROl-962-OOOl 
•   I    Take  notice  that  on  January  16,  2001, 
ihe  California  Independent  System 
Operator  Corporation,  tendered  for 
filing  a  Scheduling  Coordinator 
Agreement  between  the  ISO  and  Calpine 
Energy  Services,  LP  for  acceptance  by 
the  Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  Calpine  Energy  Services,  LP 
and  the  California  Public  Utilities 
Commission. 

The  ISO  is  requesting  waiver  of  the 
60-day  notice  requirement  to  allow  the 
Scheduling  Coordinator  Agreement  to 
be  made  effective  as  of  January  3,  2001. 

Comment  date:  February  6,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  California  Independent  System 
Operator  Corporation 

(Docket  No.  EROl-963-OOOj 

Take  notice  that  on  January  16,  2001, 
the  California  Independent  System 
Operator  Corporation  (ISO),  tendered  for 


filing  a  Meter  Service  Agreement  for 
Scheduling  Coordinators  between  the 
ISO  and  Morgan  Stanley  Capital  Group 
Inc.  for  acceptance  by  the  Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  Morgan  Stanley  Capital  Group 
Inc.  and  the  California  Public  Utilities 
Conunission. 

The  ISO  is  requesting  waiver  of  the 
60-day  notice  requirement  to  allow  the 
Meter  Service  Agreement  to  be  made 
effective  as  of  January  3,  2001. 

Comment  date:  February  6,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  California  Independent  System 
Operator  Corporation 

(Docket  No.  EROl-964-000) 

Take  notice  that  on  January  16,  2001, 
the  California  Independent  System 
Operator  Corporation,  tendered  for 
filing  a  Scheduling  Coordinator 
Agreement  between  the  ISO  and  Morgan 
Stanley  Capital  Group  Inc.  for 
acceptance  by  the  Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  Morgan  Stanley  Capital  Group 
Inc.  and  the  California  Public  Utilities 
Commission. 

The  ISO  is  requesting  waiver  of  the 
60-day  notice  requirement  to  allow  the 
Scheduling  Coordinator  Agreement  to 
be  made  effective  as  of  January  3,  2001. 

Comment  date:  February  6,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company,  Pennsylvania  Electric 
Company 

(Docket  No.  EROl-965-OOOl 

Take  notice  that  on  January  16.  2001. 
Jersey  Central  Power  &  Light  Company, 
Metropolitan  Edison  Company  and 
Pennsylvania  Electric  Company 
(individually  doing  business  as  GPU 
Energy)  submitted  for  filing  a  Notice  of 
Cancellation  of  the  Service  Agreement 
between  GPU  Service  Corporation  and 
Aquila  Power  Corporation  (now  Aquila 
Energy  Marketing  Corporation),  FERC 
Electric  Tariff,  Original  Voliune  No.  1, 
Service  Agreement  No.  32. 

GPU  Energy  requests  that  cancellation 
be  effective  the  15th  day  of  March  2001. 

Comment  date:  February  6,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Union  Electric  Company,  Central 
Illinois  Public  Service  Company 

[Docket  No.  ER01-966-(K)0] 

Take  notice  that  on  January  16.  2001. 
AmerenUE.  gave  notice,  piu-suant  to 
Midwest  Independent  Transmission 
System  Operator,  lac,  84  FERC  1  61,231 


(1998),  that  Ameren  intends  to 
withdraw  fit)m  the  Midwest  ISO. 

Comment  date:  February  6,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  California  Independent  System 
Operator  Corporation 

(Docket  No.  EROl-967-OOOj 

Take  notice  that  on  January  16.  2001. 
the  California  Independent  System 
Operator  Corporation  (ISO)  submitted 
for  filing  and  acceptance  an  amendment 
(Amendment  No.  1)  to  the  Utility 
Distribution  Company  Operating 
Agreement  (UDC  Operating  Agreement) 
between  the  ISO  and  the  City  of 
Pasadena.  California  (Pasadena).. 

The  ISO  requests  waiver  of  the 
Commission's  60-day  prior  notice 
requirement  to  allow  Amendment  No.  1 
to  be  made  effective  as  of  January  3. 
2001 ,  the  date  on  which  Amendment 
No.  1  was  executed. 

The  ISO  states  that  this  filing  has  been 
served  upon  all  parties  in  Docket  No. 
ER99-3619-000,  the  proceeding  in 
which  the  UDC  Operating  Agreement 
was  filed. 

Comment  date:  February  6,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Great  Bay  Power  Corporation 

(Docket  No.  EROl-968-OOOl 

Take  notice  that  on  January  16.  2001. 
Great  Bay  Power  Corporation  (Great 
Bay)  tendered  for  filing  a  service 
agreement  between  Calpine  Energy 
Services,  L.P.  and  Great  Bay  for  service 
under  Great  Bay's  revised  Market-Based 
Rate  Power  Sales  Tariff  (Tariff).  This 
Tariff  was  accepted  for  filing  by  the 
Commission  on  May  31,  2000.  in  Docket 
No.  EROO-221 1-000. 

The  service  agreement  is  proposed  to 
be  effective  January  1.  2001. 

Comment  date:  February  6,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Alliant  Energy  Corporate  Services, 
Inc. 

(Docket  No.  EROl-969-000) 

Take  notice  that  on  January  16.  2000, 
Alliant  Energy  Corporate  Services,  Inc. 
tendered  for  filing  executed  Service 
Agreements  for  network  integration 
transmission  service  with  Xcel  Energy 
Services  Inc.  as  Agent  for  Northern 
States  Power  Company  as  a  network 
Transmission  Customer  under  the  terms 
of  the  Alliant  Energy  Corporate 
Services,  Inc.  transmission  tariff. 

Alliant  Energy  Corporate  Services. 
Inc.  requests  an  effective  date  of  January 
1,  2001,  and  accordingly,  seeks  waiver 
of  the  Conunission 's  notice 
requirements. 
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A  copy  of  this  filing  has  been  served 
upon  the  Illinois  Commerce 
Commission,  the  Minnesota  Public 
Utilities  Commission,  the  Iowa 
Department  of  Commerce,  and  the 
Public  Service  Commission  of 
Wisconsin. 

Comment  date:  February  6,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Consumers  Energy  Company 

(Docket  No.  EROl-970-OOOl 

Take  notice  that  on  January  16,  2001, 
Consimiers  Energy  Company 
(Consumers)  tendered  for  filing 
executed  Firm  and  Non-Firm  Point  to 
Point  Transmission  Service  Agreements 
with  Tenaska  Power  Services  Co. 
(Customer)  pursuant  to  the  Joint  Open 
Access  Transmission  Service  Tariff  filed 
on  December  31,  1996  by  Consumers 
and  The  Detroit  Edison  Company 
(Detroit  Edison). 

Both  Agreements  have  effective  dates 
of  January  1,2001. 

Copies  of  the  filed  agreements  were 
served  upon  the  Michigan  Public 
Service  Commission,  Detroit  Edison, 
and  the  Customer. 

Comment  date:  February  6,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  fkrotest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
conmient  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/  online/rims.htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

|FR  Doc.  01-2386  Filed  1-25-01;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER01-971-000,  ef  «/.] 

Duke  Energy  Corporation,  et  at, 
Electric  Rate  and  Corporate  Regulation 
Hllngs 

January  22.  2001. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Duke  Energy  Corporation 

(Docket  No.  EROl-971-OOOl 

Take  notice  that  on  January  17,  2001, 
Diike  Energy  Corporation  (Duke), 
tendered  for  filing  a  Service  Agreement 
with  Duke  Power,  a  division  of  Duke 
Energy  for  Firm  Point-To-Point 
Transmission  Service  under  Duke's 
Open  Access  Transmission  Tariff. 

Duke  requests  that  the  proposed 
Service  Agreement  be  permitted  to 
become  effective  on  December  19,  2000. 

Duke  states  that  this  filing  is  in 
accordance  with  Part  35  of  the 
Commission's  Regulations  and  a  copy 
has  been  served  on  the  North  Carolina 
Utilities  Commission. 

Comment  date:  February  7,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Allegheny  Energy  Service 
Qirporation  on  behalf  of  Monongahela 
Power  Company,  The  Potomac  Edison 
Company,  and  West  Penn  Power 
Company  (Allegheny  Power) 

(Docket  No.  EROl-614-001] 

Take  notice  that  on  January  16,  2001, 
Allegheny  Energy  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power),  tendered 
for  filing  First  Revised  Service 
Agreement  No.  73  imder  the  Market 
Rate  Tariff  to  incorporate  a  Netting 
Agreement  with  PG&E  Energy  Trading — 
Power,  L.P.,  into  the  tariff  provisions. 

Allegheny  Power  requests  a  waiver  of 
notice  requirements  to  make  the  Netting 
Agreement  effective  as  of  January  3, 
2001. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  date:  February  7,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


3.  Duke  Energy  Corporation 

(Docket  No.  EROl-972-000] 

Take  notice  that  on  January  17,  2001, 
Duke  Energy  Corporation  (Duke), 
tendered  for  filing  a  Service  Agreement 
with  Duke  Power,  a  division  of  Duke 
Energy  for  Firm  Point-To-Point 
Transmission  Service  under  Duke's 
Open  Access  Transmission  Tariff. 

Duke  requests  that  the  proposed 
Service  Agreement  permitted  to  become 
effective  on  December  20.  2000. 

Duke  states  that  this  filing  is  in 
accordance  with  Part  35  of  the 
Commission's  Regulations  and  a  copy 
has  been  served  on  the  North  Carolina 
Utilities  Commission. 

Comment  date:  February  7,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Duke  Energy  Corporation 

(Docket  No.  EROl-973-OOOj 

Take  notice  that  on  January  17.  2001, 
Duke  Energy  Corporation  (Duke), 
tendered  for  filing  a  Service  Agreement 
with  Duke  Power,  a  division  of  Duke 
Energy  for  Firm  Point-To-Point 
Transmission  Service  under  Duke's 
Open  Access  Transmission  Tariff. 

Duke  requests  that  the  proposed 
Service  Agreement  be  permitted  to 
become  effective  on  December  20,  2000. 

Ehike  states  that  this  filing  is  in 
accordance  with  Part  35  of  the 
Commission's  Regulations  and  a  copy 
has  been  served  on  the  North  Carolina 
Utilities  Commission. 

Comment  date:  February  7,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Duke  Energy  Corporation 

(Docket  No.  EROl-974-OOOl 

Take  notice  that  on  January  17,  2001, 
Duke  Energy  Corporation  (Duke), 
tendered  for  filing  a  Service  Agreement 
with  Carolina  Power  &  Light  Company 
for  Firm  Point-To-Point  Transmission 
Service  imder  Duke's  Open  Access 
Transmission  Tariff. 

Duke  requests  that  the  proposed 
Service  Agreement  be  permitted  to 
become  effective  on  December  19,  2000. 

Duke  states  that  this  filing  is  in 
accordance  with  Part  35  of  the 
Commission's  Regulations  and  a  copy 
has  been  served  on  the  North  Carolina 
Utilities  Commission. 

Coaunent  date:  February  7,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Duke  Energy  Corporation 

[Docket  No.  EROl-975-OOO) 

Take  notice  that  on  January  17,  2001, 
Duke  Energy  Corporation  (Duke), 
tendered  for  filing  a  Service  Agreement 
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with  TransAlta  Energy  Marketing  (U.S.). 
Inc.,  for  Firm  Point-To-Point 
Transmission  Service  imder  Duke's 
Open  Access  Transmission  Tariff. 

Duke  requests  that  the  proposed 
Service  Agreement  be  permitted  to 
become  effective  on  January  8,  2001 . 

Duke  states  that  this  filing  is  in 
accordance  with  Part  35  of  the 
Commission's  Regulations  and  a  copy 
has  been  served  on  the  North  Carolina 
Utilities  Commission. 

Comment  date:  February  7,  2001.  ii> 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Duke  Energy  Corporation 

IDocket  No.  ER01-976-000] 

Take  notice  that  on  January  17.  2001, 
Duke  Energy  Corporation  (Duke), 
tendered  for  filing  a  Service  Agreement 
with  Sempra  Energy  Trading  Corp.  for 
Finn  Transmission  Service  under 
Duke's  Open  Access  Transmission 
Tariff. 

Duke  requests  that  the  proposed 
Service  Agreement  be  permitted  to 
become  effective  on  December  19,  2000. 

Duke  states  that  this  filing  is  in 
accordance  with  Part  35  of  the 
Commission's  Regulations  and  a  copy 
has  been  served  on  the  North  Carolina 
Utilities  Commission. 

Comment  date:  February  7.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Southwest  Power  Pool,  Inc. 

[Docket  No.  EROl-977-OOOj 

Take  notice  that  on  January  17,  2001, 
Southwest  Power  Pool,  Inc.  (SPP), 
tendered  for  filing  82  executed  service 
agreements  for  Loss  Compensation 
Service  under  the  SPP  Tariff. 

HSPP  seeks  an  effective  date  of  January 
2001 ,  for  each  of  these  agreements. 
Comment  date:  February  7.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Brownsville  Power  I,  L.L.C. 

(Docket  No.  EROl-978-OOOj 

Take  notice  that  on  January  17.  2001, 
Brownsville  Power  I,  L.L.C.,  tendered 
for  filing  a  notice  of  change  in  status 
and  amendments  to  its  market-based 
rate  tariff  and  code  of  conduct  to  reflect 
its  pending  affiliation  with  Cinergy 
Corp.,  and  its  franchised  public  utility 
subsidiaries. 

Comment  date:  February  7,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Caledonia  Power  I,  L.L.C. 

[Docket  No.  ER01-979-000| 

Take  notice  that  on  January  17,  2001, 
Caledonia  Power  I,  L.L.C.,  tendered  for 


filing  a  notice  of  change  in  status  and 
amendments  to  its  market-based  rate 
tariff  and  code  of  conduct  to  reflect  its 
pending  affiliation  with  Cinergy  Corp., 
and  its  franchised  public  utility 
subsidiaries. 

Comment  date:  February  7,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Southwest  Power  Pool,  Inc. 

[Docket  No.  EROl-980-OOOj 

Take  notice  that  on  January  17,  2001, 
Southwest  Power  Pool,  Inc..  tendered 
for  filing  notice  that  effective  January 
17,  2001,  Service  Agreement  No.  406. 
effective  date  Jime  29.  2000.  and  filed 
with  the  Federal  Energy  Regulatory 
Commission  in  Docket  No.  EROl-431  by 
Southwest  Power  Pool,  Inc.,  is  to  be 
canceled. 

Notice  of  the  proposed  cancellation 
have  been  served  upon  Southwestern 
Public  Service  Company — Wholesale 
Merchant  Fimction. 

Comment  date:  February  7,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Entergy  Services,  Inc. 

[Docket  No.  EROl-982-OOOl 

Take  notice  that  on  January  17.  2001. 
Entergy  Services.  Inc.  (Entergy 
Services),  on  behalf  of  Entergy 
Arkansas.  Inc..  and  Entergy  Gulf  States, 
Inc.,  tendered  for  filing  Generator 
Imbalance  Agreements  between  Entergy 
Gulf  States,  Inc..  and  Entergy  Services, 
and  between  Entergy  Arkansas.  Inc..  and 
Entergy  Power  Inc. 

Comment  date:  February  7.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Allegheny  Energy  Service 
Corporation  on  behalf  of  Allegheny 
Energy  Supply  Hunlock  Creek,  LLC 

[Docket  No.  ER01-983-000] 

Take  notice  that  on  January  17.  2001. 
Allegheny  Energy  Service  Corporation 
on  behalf  of  Allegheny  Energy  Supply 
Hunlock  Creek.  LLC  filed  Service 
Agreement  No.  1  to  add  one  (1)  new 
Customer  to  the  Market  Rate  Tariff 
under  which  Allegheny  Energy  Supply 
Hunlock  Creek.  LLC  offers  generation 
services. 

Allegheny  Energy  Supply  Hunlock 
Creek.  LLC  requests  a  waiver  of  notice 
requirements  to  make  service  available 
as' of  November  13.  2000  to  Allegheny 
Energy  Supply  Company.  LLC. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 


Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  date:  February  7,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  MidAmerican  Energy  Company 

[Docket  No.  EROl-984-OOOj 

Take  notice  that  on  January  17.  2001, 
MidAmerican  Energy  Company 
(MidAmerican),  401  Douglas  Street,  P.O. 
Box  778,  Sioux  City  Iowa  51102. 
tendered  for  filing  with  the  Commission 
a  Firm  Transmission  Service  Agreement 
between  MidAmerican,  as  transmission 
provider,  and  MidAmerican  Energy 
Company,  as  wholesale  merchant.  The 
Agreement  is  dated  December  29,  2000 
and  has  been  entered  into  pursuant  to 
MidAmerican's  Open  Access 
Transmission  Tariff. 

MidAmerican  requests  an  effective 
date  of  January  1,  2001  for  the 
Agreement  and  seeks  a  waiver  of  the 
Commission's  notice  requirement. 

MidAmerican  has  served  a  copy  of  the 
filing  on  the  Iowa  Utilities  Board,  the 
Illinois  Commerce  Commission  and  the 
South  Dakota  Public  Utilities 
Commission. 

Comment  date:  February  7.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  MidAmerican  Energy  Company 

(Docket  No.  EROl-985-OOOj 

Take  notice  that  on  January  17.  2001, 
MidAmerican  Energy  Company 
(MidAmerican).  401  Douglas  Street,  P. 
O.  Box  778,  Sioux  City  Iowa  51102. 
tendered  for  filing  with  the  Commission 
the  Fourth  Amendment  to  Network 
Integration  Transmission  Service 
Agreement  entered  into  by 
MidAmerican  and  the  City  of  Sergeant 
Bluff,  Iowa,  dated  December  29,  2000. 
The  Agreement  amends  the  Network 
Integration  Transmission  Service 
Agreement  dated  April  7, 1997,  between 
the  parties. 

MidAmerican  requests  an  effective 
date  of  January  1 .  2001  for  the 
Agreement  and  seeks  a  waiver  of  the 
Commission's  notice  requirement. 

MidAmerican  has  served  a  copy  of  the 
filing  on  the  Iowa  Utilities  Board  and 
the  City  of  Sergeant  Bluff,  Iowa. 

Comment  date:  February  7.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protf^st  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulator\'  Commission, 
888  First  Street.  NE.,  Washington.  DC 
20426,  in  accordance  with  Rules  211 
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and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  bcMcome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-2385  Filed  1-25-01;  8:45  am] 

aaiMG  CODE  a717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[GA47-200003;  FRL-6936-9] 

Adequacy  Status  of  the  Atlanta,  GA, 
SutMnitted  Ozone  Attainment  State 
Implementation  Plan  for 
Transportation  Conformity  Purposes; 
Withdrawal  of  Adequacy  Finding 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACnOM:  Withdrawal  of  adequacy 

finding. 

summary:  EPA  has  decided  to  withdraw 
our  finding  of  adequacy  for  the  motor 
vehicle  emissions  budgets  in  the 
Atlanta,  Georgia,  ozone  attainment  SIP 
submitted  on  October  28, 1999.  We  are 
withdrawing  our  adequacy  finding  for 
several  reasons.  The  United  States  Court 
of  Appeals  for  the  District  of  Columbia 
circuit  decided  on  August  30,  2000,  that 
the  implementation  of  the  Nitrogen 
Oxides  (NOx)  State  Implementation 
Plan  (SIP)  Call  rule  could  not  be 
required  before  May  31,  2004.  The 
emission  levels  in  the  Atlanta 
attainment  SIP  motor  vehicle  emissions 
budget  for  NOx  were  based  in  part  on 
the  assumption  that  transport  of  ozone 
recursors  into  Atlanta  itoni  upwind 
states  would  be  addressed  by  May  2003 
pursuant  to  EPA's  NOx  SIP  Call. 
Further,  the  Georgia  Environmental 
Protection  Division  (EPD)  recently 
requested  that  EPA  withdraw  its 
adequacy  determination  of  the  Atlanta 
ozone  attainment  SIP  motor  vehicle 
emissions  budgets.  The  notice  of  the 
adequacy  determination  that  is  being 
withdrawn  was  made  on  February  15, 
2000,  in  a  letter  to  the  State  and  was 


published  in  the  Federal  Register  on 
February  28,  2000. 
DATES:  The  notice  of  adequacy  is 
withdrawn  as  of  January  26,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kelly  Sheckler  (404-562-9042). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  February  15,  2000,  EPA  Region  4 
sent  a  letter  to  the  Georgia 
Environmental  Protection  Division 
stating  that  the  motor  vehicle  emissions 
budgets  for  nitrogen  oxides  (NOx)  and 
volatile  organic  compounds  (VOCs)  in 
the  October  28,  1999,  Atlanta  ozone 
attainment  SIP  for  2003  were  adequate 
for  the  purpose  of  transportation 
conformity.  EPA  published  a  notice  in 
the  Federal  Register  on  February  28, 
2000,  (65  FR  10490]  annoimcing  that  we 
had  made  an  adequacy  determination 
for  the  motor  vehicle  emissions  budgets 
in  Atlanta's  attainment  SIP.  This  finding 
was  also  announced  on  EPA's 
conformity  website,  http:// 
www.epa.gov/oms/traq. 

Transportation  conformity  is  required 
by  section  176(c)  of  the  Clean  Air  Act. 
EPA's  conformity  rule  requires  that 
transportation  plans,  programs,  and 
projects  conform  to  SIPs  and  establishes 
the  criteria  and  procedures  for 
determining  whether  or  not  they  do 
conform.  Conformity  to  a  SIP  means  that 
transportation  activities  will  not 
produce  new  air  quality  violations, 
worsen  existing  violations,  or  delay 
timely  attainment  of  the  national 
ambient  air  quality  standards. 

EPA  described  the  process  for 
determining  the  adequacy  of  submitted 
SIP  budgets  in  guidance  (May  14, 1999, 
memo  titled  "Conformity  Guidance  on 
Implementation  of  March  2,  1999, 
Conformity  Coiut  Decision").  This 
guidance  was  used  in  making  the 
adequacy  determination  on  the  motor 
vehicle  emissions  budgets  contained  in 
the  attainment  demonstration  for 
Atlanta.  The  criteria  by  which  EPA 
determines  whether  a  SIP's  motor 
vehicle  emission  budgets  are  adequate 
for  conformity  purpose  are  outlined  in 
40  CFR  93.118(e)(4).  An  adequacy 
review  is  separate  from  EPA's  SIP 
completeness  review,  and  it  also  should 
not  be  used  to  prejudge  EPA's  ultimate 
action  to  approve  or  disapprove  the  SIP. 
The  SIP  could  later  be  disapproved  for 
reasons  unrelated  to  transportation 
conformity  even  though  the  budgets  had 
been  deemed  adequate. 

The  Southern  Environmental  Law 
Center  (SELC)  on  behalf  of  many 
petitioners,  filed  a  lawsuit  on  April  28, 
2000.  with  the  11th  Circuit  Court  of 
Appeals  seeking  review  of  EPA's 


adequacy  finding.  On  July  11,  2000,  the 
petitioners  moved,  on  an  expedited 
basis,  to  stay  EPA's  adequacy 
determination  pending  that  Court's 
ruling  on  the  merits  of  their  April  28, 
2000  Petition.  On  July  18,  2000,  the  11th 
Circuit  Court  granted  the  motion  for 
stay. 

Once  the  11th  Circuit  stayed  the 
attainment  SIP  adequacy  determination 
on  July  18,  2000,  the  United  States 
Department  of  Transportation  (USDOT) 
had  to  base  any  conformity 
determination  on  the  prior  approved 
motor  vehicle  emissions  budgets 
contained  in  the  VOC  15  percent  and 
NOx  9  percent  rate  of  progress  SIPs 
approved  by  EPA  on  April  26, 1999,  and 
March  18,  1999,  respectively  (64  FR 
20186  and  64  FR  13348).  Today's  action 
does  not  affect  USDOT's  July  25,  2000, 
conformity  determination  since  it  was 
based  on  these  approved  budgets  and 
not  the  submitted  attainment  budgets, 
which  had  been  stayed  prior  to  the 
conformity  determination. 

EPA  believes  that  a  consequence  of 
the  D.C.  Circuit's  order  delaying  the 
implementation  date  of  the  NOx  SIP 
Call  rule  is  that  the  budget  submitted  by 
Georgia  can  no  longer  be  considered 
adequate  for  purposes  of  transportation 
conformity.  This  belief  is  based  on  the 
fact  that  the  attainment  demonstration 
relied  on  the  expected  reductions  from 
the  NOx  SIP  call  in  2003,  whereas  those 
reductions  can  not  now  be  assumed 
prior  to  2004. 

Furthermore,  on  December  21,  2000, 
Georgia  sent  a  letter  withdrawing  the 
motor  vehicle  emission  budgets 
contained  in  the  October  28,  1999,  SIP 
submittal  and  asked  that  EPA  not 
undertake  any  further  consideration  of 
these  budgets  until  the  State  concludes 
the  work  necessary  to  submit  a  revised 
budget.  The  revised  budget  is  expected 
to  be  based  on  the  results  of  the  recent 
study  of  vehicle  speeds  data,  updated 
vehicle  registration  data,  and  modeling 
information  relevant  to  the  estimation  of 
current  and  future  motor  vehicle 
emissions  developed  since  submission 
of  the  previous  budget.  Based  on  these 
changes  of  fact  and  law,  the  parties  filed 
a  joint  motion  to  the  11th  Circuit  to  hold 
further  proceedings  on  review  of  the 
adequacy  determination  in  abeyance 
and  for  permission  for  EPA  to  withdraw 
the  finding  of  adequacy.  All  parties  in 
those  proceedings  have  agreed  that 
because  it  is  not  appropriate  for  the 
transportation  agencies  to  rely  upon  the 
currently  submitted  budget  for  the 
purpose  of  making  transportation 
conformity  determinations,  the  stay 
entered  by  the  Court  on  July  19,  2000, 
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should  remain  in  effect  pending  EPA's 
completion  of  the  withdrawal  action. 
On  January  12,  2001,  the  court  granted 
EPA  the  motion  to  withdraw  the 
adequacy  determination. 

Consequently,  EPA  has  decided  to 
withdraw  the  February  15  adequacy 
determination.  Even  though  adequacy 
determinations  are  not  considered 
rulemaking  subject  to  procedural 
requirements  of  the  Administrative 
Procedures  Act,  EPA's  policy  is  to 
provide  a  notice  and  comment  period 
on  adequacy  determinations.  However, 
we  are  not  providing  opportimity  for 
comment  on  this  withdrawal  notice  for 
two  reasons.  EPA  is  taking  this  action 
without  prior  notice  and  comment 
because  adequacy  determinations  are 
not  considered  rulemaking  subject  to 
the  procediu'al  requirements  of  the 
Administrative  Procedures  Act.  In 
addition,  EPA  does  not  believe  further 
notice  through  EPA's  conformity 
website  is  necessary  in  advance,  since 
as  a  result  of  the  stay  issued  by  the 
court,  the  conformity  determination 
made  by  USDOT  on  July  25,  2000,  did 
not  rely  on  the  motor  vehicle  emission 
budgets  submitted  in  the  attainment 
SEP.  Therefore,  although  EPA  had  found 
these  budgets  to  be  adequate,  they  were 
never  used  for  transportation  conformity 
purposes.  Further,  because  of  the  delay 
in  the  NOx  SIP  Call  implementation 
date,  it  is  clear  that  the  budgets  can  no 
longer  be  considered  adequate,  and 
Georgia  has  requested  that  EPA 
withdraw  the  adequacy  determination. 
Consequently,  further  public  comment 
would  be  unnecessary  and  not  in  the 
public  interest.  In  this  action,  EPA  is 
also  withdrawing  all  statements  and 
comments  previously  made  in  relation 
to  its  earlier  determination  of  the 
adequacy  of  the  budgets  for 
transportation  conformity  purposes.  The 
substance  of  the  budgets  and  any 
revisions  to  them  will  be  further 
reviewed  by  EPA  as  part  of  its  final 
decision  to  approve  or  disapprove  the  1- 
hour  ozone  attainment  demonstration 
SIP  for  the  Atlanta  nonattainment  area. 
This  SIP  was  initially  submitted  to  EPA 
on  October  28,  1999,  and  was 
supplemented  on  January  31,  2000,  and 
July  31,  2000.  EPA  will  consider  all  of 
these  submissions  as  well  as  all 
comments  timely  submitted  as  we 
decide  whether  to  approve  or 
disapprove  the  SIP. 

EPA  will  announce  the  withdrawal  of 
the  adequacy  determination  on  its 
conformity  website  at  http:// 
www.epa.gov/oms/traq. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons,  Ozone. 


Dated:  January  16.  2001. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator,  Region  4. 
[FR  Doc.  01-2169  Filed  1-25-01;  8:45  am] 

BILUNG  CODE  65«O-50-M 


COUNCIL  ON  ENVIRONMENTAL 
QUALITY 

OFHCE  OF  SCIENCE  AND 
TECHNOLOGY  POUCY 

Notice  of  Availability  and  Request  for 
Comments 

SUMMARY:  On  May  3,  2000  the  Council 
on  Environmental  Quality  (CEQ)  and 
the  Office  of  Science  and  Technology 
Policy  (OSTP)  were  directed  to  conduct 
an  interagency  assessment  of  Federal 
environmental  regiilations  pertaining  to 
agricultural  biotechnology.  CEQ  and 
OSTP  annoimce  the  availability  of  the 
case  studies  and  invite  comment. 
DATES:  Written  comments  should  be 
submitted  on  or  before  May  1,  2001. 
ADDRESSES:  Direct  written  comments  to 
Chair,  Coimcil  on  Environmental 
Quality  and  Director,  Office  of  Science  ■ 
and  Technology  Policy;  Executive  Office 
of  the  President,  17th  and  G  Streets, 
NW.,  Washington,  DC  20500.  Attention: 
CEQ/OSTP  Biotechnology  Assessment. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  copies  of  the  report  may  be 
directed  to  CEQ  and  OSTP  at  the  above 
address  or  may  be  requested  by  calling 
CEQ  at  (202)  395-5750  or  OSTP  at  (202) 
456-6130.  The  report  also  appears  on 
CEQ's  website  at  www.whitehouse.gov/ 
ceq  and  on  OSTP's  website  at 
www.ostp.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  Abstract 

On  May  3,  2000,  the  President 
directed  the  Council  on  Environmental 
Quality  (CEQ)  and  the  Office  of  Science 
and  Technology  Policy  (OSTP)  to 
"conduct  a  six  month  interagency 
assessment  of  Federal  environmental 
regulations  pertaining  to  agricultural 
biotechnology  and,  if  appropriate,  make 
recommendations  to  improve  them". 
The  assessment  was  undertaken  as  part 
of  a  larger  set  of  policy  measiues 
intended  to  build  consumer  confidence 
and  ensure  that  U.S.  regulations  keep 
pace  with  the  latest  scientific  and 
product  developments. 

The  President  directed  this 
assessment  to  further  long-standing 
goals  of  public  access  to  information 
and  maintenance  of  strong,  science- 
based  regulation.  The  assessment  was 
intended  to  focus  on  environmental 
regulations  through  the  use  of  a  set  of 


case  studies  to  describe  in  detail  how 
specific  products  are  being  regulated  or 
how  they  may  potentially  be  regulated. 
The  focus  on  environmental  regulations 
was  based  on  the  premise  that  this 
aspect  of  biotechnology  regulation  is  not 
well  imderstood  by  the  public  and  is  the 
subject  of  considerable  interest.  The 
analysis  was  not  intended  to  be 
comprehensive  in  scope,  but  rather  to  be 
based  on  a  set  of  case  studies  that  could 
illuminate  current  agency  practices, 
identify  strengths  and  potential  areas  for 
improvement. 

In  the  intervening  months,  the 
assessment  produced  a  set  of  working 
dociunents  that  proyide  rich  detail  and 
information  on  specific  case  studies  for 
the  public  and  for  policymakers. 
However,  due  to  time  limitations,  the 
interagency  working  group  that  was 
assembled  to  conduct  the  assessment 
was  not  able  to  conduct  the  analysis 
necessary  to  develop  conclusions  or 
recommendations.  The  selection  of 
these  particular  case  studies  in  no  way 
indicates  specific  concerns  with 
previous  regulatory  findings.  In  fact,  no 
significant  negative  environmental 
impacts  have  been  associated  with  the 
use  of  any  previously  approved 
biotechnology  product. 

n.  Request  for  Comments 

In  order  to  further  the  assessment 
process,  CEQ  and  OSTP  believe  it 
would  be  beneficial  to  have  public  input 
on  federal  regulation  of  environmental 
aspects  oH)iotechnology  informed  by 
the  case  studies.  Specifically,  based  on 
the  initial  review  of  the  case  studies, 
public  comment  is  requested  in  the 
following  broad  areas  of  overall  federal 
regulation  of  environmental  aspects  of 
biotechnology:  (a)  Comprehensiveness 
and  rigor  of  environmental  assessment; 
(b)  comprehensiveness  and  strength  of 
statutory  authority;  (c)  transparency  of 
the  environmental  assessment  and  the 
decisionmaking  process;  (d)  public 
involvement;  (e)  interagency 
coordination;  (f)  confidential  business 
information. 

Public  comments  are  requested  by 
May  1. 

Dated:  January  19.  2001. 

Dinah  Bear, 

General  Counsel,  Council  on  Environmental 
Quality. 

Clifford  Gabriel, 

Deputy  to  the  Associate  Director,  Office  of 

Science  and  Technology  Policy. 

(FR  Doc.  01-2325  Filed  1-25-01;  8:45  am] 
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FARM  CREDIT  ADMINISTRATION 

Sunshine  Act  Meetings;  Fann  Credit 
Administration  Board;  Regular  Meeting 

agency:  Farm  Credit  Administration. 
SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b{e)(3)),  that 
the  February  8,  2001  regular  meeting  of 
the  Farm  Credit  Administration  Board 
(Board)  will  not  be  held.  The  FCA  Board 
will  hold  a  special  meeting  at  9  a.m.  on 
Wednesday,  February  21,  2001.  An 
agenda  for  this  meeting  will  be 
published  at  a  later  date. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kelly  Mikel  Williams,  Secretary  to  the 
Farm  Credit  Administration  Board, 
(703)  883-4025,  TDD  (703)  883-4444. 
ADDRESSES:  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean.  Virginia  22102-5090. 

Dated:  January  23.  2001. 
Kelly  Mikel  Williams, 

Secretary.  Farm  Credit  Administration  Board. 
(FR  Doc.  01-2455  Filed  1-24-01;  10:33  am] 

MLUNG  COM  670S-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  ttie 
Federal  Communications  Commission, 
Comments  Requested 

lanuary  17,  2001. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  conflhuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents. 


including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  March  27,  2001. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commissions,  445  12th  Street,  SW.. 
Room  1-A804,  Washington.  DC  20554 
or  via  the  Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPI.EMENTARY  INFORMATION: 

OMB  Approval  Number:  3060-0850. 

Title:  Quick-Form  Application  for 
Authorization  in  the  Ship,  Aircraft, 
Amateur,  Restricted  and  Commercial 
Operator,  and  General  Mobile  Radio 
Services. 

Form  No.  FCC  605. 

Type  of  Review:  Revision  to  an 
Existing  Collection. 

Respondents:  Individuals  or 
households;  Business  or  other  for-profit; 
Not-for-profit  institutions;  State,  Local 
or  Tribal  Government 

Number  of  Respondents:  170,000. 

Estimated  Time  Per  Response:  .44 
hours. 

Total  Annual  Burden:  74,800  hours. 

Total  Respondent  Cost:  $2,465,000. 

Needs  and  Uses:  FCC  605  application 
is  a  consolidated  application  form  for 
Ship,  Aircraft,  Amateur,  Restricted  and 
Commercial  Radio  Operators,  and 
General  Mobile  Radio  Services  and  is 
used  to  collect  licensing  data  for  the 
Universal  Licensing  System. 

The  form  is  being  revised  to  collect 
Date  of  Birth  for  Commercial  Operator 
and  Amateur  Radio  Service  applicants. 

The  data  collected  on  this  form 
includes  the  applicant's  Taxpayer 
Identification  Number,  and  Date  of  Birth 
for  Amateur  and  Commercial  Operator 
licensing,  however,  this  information 
will  be  redacted  fit>m  public  view. 

There  is  no  change  to  the  estimated 
average  burden  or  number  of 
respondents.  However,  this  collection 
reflects  a  program  change  increase  of 
$204,000  resulting  fixim  a  change  in  the 
fee  amount  required  with  the 
application  since  last  submission. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretory. 

(FR  Doc.  01-2255  Filed  1-25-01;  8:45  am) 

BILLMG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  being  Submitted  to  OMB 
for  Review  and  Approval 

January  18,  2001. 

SUMMARY:  The  Federal  Communications 
Commissions,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Pubhc  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  February  26, 
2001.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commission,  Room  1-A804,  445  12th 
Street,  SW.,  Washington,  DC  20554  or 
via  the  Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  41ft-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0034. 

Title:  Application  for  Construction 
Permit  for  Reserved  Channel 
Noncommercial  Educational  Broadcast 
Station. 

Form  Number:  FCC  340. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Businesses  or  other  for- 
profit  entities. 
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Number  of  Respondents:  1,970. 

Estimated  Time  per  Response:  2.2 
hours. 

Frequency  of  Response: 
Recordkeeping;  On  occasion  reporting 
requirements;  Third  party  disclosure. 

Total  Annual  Burden:  4,370  hours. 

Total  Annual  Costs:  $8,538,145. 

Needs  and  Uses:  FCC  Form  340  is 
used  to  apply  for  authority  to  construct 
a  new  noncommercial  educational 
(NCE)  FM,  TV,  DTV  broadcast  station, 
or  to  make  changes  in  the  existing 
facilities  of  such  a  station.  Form  340  is 
used  for  chaimels  that  are  reserved 
exclusively  for  NCE  use.  47  CFR 
73.3580  requires  third  party 
notification — public  notice  in  a 
newspaper  of  general  circulation — ^when 
applications  are  filed  for  new  facilities 
or  major  changes  in  existing  facilities.  In 
addition,  all  mutually  exclusive  NCE 
proposals  for  the  reserved  band 
currently  on  file  with  the  FCC  must 
supplement  their  applications  with 
portions  of  the  revised  Form  340  to 
make  a  selection  imder  the  new  point 
system.  The  FCC  will  issue  a  public 
notice  aimouncing  the  procedures  to  be 
used  in  this  process.  These  data  help  the 
FCC  to  determine  whether  an  applicant 
meets  basic  statutory  requirements  to 
become  or  remain  an  FCC  licensee  and 
to  ensure  that  the  public  interest  will  be 
served  by  grant  of  the  application.  When 
there  are  mutually  exclusive,  qualified 
applicants,  this  information  will  help  to 
determine  which  proposal  would  best 
serve  the  public  interest. 

, ,  OMB  Control  Number:  3060-0955. 
J)  Title:  2  GHz  Mobile  Satellite  Service 
Reports. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Businesses  or  other  for- 
profit  entities. 
i.  Number  of  Respondents:  9. 
I  Estimated  Time  per  Response:  3 
burs. 

Frequency  of  Response: 
Recordkeeping;  On  occasion  reporting 
requirements. 

Total  Armual  Burden:  27  hours. 

Total  Annual  Costs:  $14,000. 

Needs  and  Uses:  The  2  GHz  mobile 
satellite  service  rules,  47  CFR  part  25, 
require  disclosure  in  the  form  of  a 
narrative  statement,  through 
amendments  to  applications  or  letters  of 
intent,  or  orbital  debris  mitigation 
design  and  operational  strategies  and  a 
casualty  risk  assessment  if  planned 
post-mission  disposal  involves 
atmospheric  re-entry  of  spacecraft.  This 
requirement  will  permit  die 
Commission  and  the  public  to  comment 
on  each  system's  design.  2  GHz  mobile 


satellite  systems  receiving  expansion 
spectrum  as  part  of  the  niral  and 
imserved  areas  spectrum  incentive  must 
provide  a  report  on  the  actual  number 
of  subscriber  minutes  originating  or 
terminating  in  unserved  areas  as  a 
percentage  of  the  actual  U.S.  system  use. 
This  rule  will  permit  the  Commission  to 
verify  that  service  is  being  provided  in 
rural  and  unserved  areas.  In  addition, 
system  proponents  will  have  to 
complete  critical  design  review  (CDR) 
within  two  years  of  authorization.  CDR 
is  a  new  milestone  for  satellite  services 
and  will  permit  the  Commission  to  more 
closely  monitor  system  construction. 
Without  such  information,  the 
Commission  could  not  determine 
whether  satellite  licensees  are  operating 
in  conformance  with  the  Commission's 
ndes. 

OMB  Control  Number:  306a-XXXX. 

Title:  Availability  of  INTELSAT  Space 
Segment  Capacity  to  Users  and 
Providers  Seeking  to  Access  INTELSAT 
Directly. 

Form  Number:  N/A. 
Type  of  Review:  New  collection. 
Respondents:  Businesses  or  other  for- 
profit  entities. 

Number  of  Respondents:  10. 
Estimated  Time  per  Response:  2 
hours. 

Frequency  of  Response:  One-time- 
only  filing  requirement. 

Total  Annual  Burden:  20  hours. 

Total  Annual  Costs:  $3,000. 

Needs  and  Uses:  On  September  19. 
2000.  the  FCC  released  a  Report  and 
Order  (R&O).  IB  Docket  No.  00-91.  FCC 
00-340,  pursuant  to  the  recently 
enacted  Open-Market  Reorganization  for 
the  Betterment  of  International 
Telecommimications  Act  (ORBIT  Act). 
Section  641(b)  of  the  Communications 
Satellite  Act  of  1962,  as  amended  by  the 
ORBIT  Act,  requires  the  FCC  to 
determine  whether  "sufficient 
opportunity"  exists  for  users  and  service 
providers  "to  access  INTELSAT  space 
segment  capacity  directly  fi-om 
INTELSAT  to  meet  their  service  and 
capacity  requirements."  The  R&O 
concluded  that  users  and  service 
providers  currently  do  not  have 
sufficient  opportunity  for  direct  access 
to  INTELSAT.  The  R&O  also  concluded 
that  FCC  should  adopt  a  "commercial 
solution."  This  requires  the  parties — 
Comsat  (which  controls  the  most  U.S. 
accessible  capacity)  and  other  direct 
access  users,  to  attempt  to  negotiate 
mutually  agreeable  arrangements  and  to 
file  reports  with  the  Commission  on  or 
before  March  13,  2001  on  the  progress 
of  their  negotiations. 


Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  01-2374  Filed  1-25-^)1;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  AUC-00-31-J  (Auction  No.  31); 
DA  01-12] 

Auction  of  Licenses  In  the  747-762  and 
777-792  MHz  Bands  Scheduled  for 
March  6, 2001 ;  Modifications  to  the 
Calculation  for  Determining  Minimum 
Acceptable  Bids  and  the  Provisions 
Concerning  "Last  and  Best  Bids"  and 
Other  Procedural  Issues 

agency:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUMMARY:  This  docimient  announces 
two  refinements  to  the  package  bidding 
procedures  for  Auction  No.  31.  We 
adopt  our  proposal  to  change  part  (iii) 
of  the  formula  for  determining 
minimum  acceptable  bids  to  incorporate 
a  shortfall  allocation.  This  revision  will 
ensure  a  reasonable  auction  pace  and  a 
timely  close  of  the  auction.  We  also 
adopt  our  proposal  to  change  provisions 
concerning  last  and  best  bids  to  allow  a 
bidder  to  submit  up  to  two  sets  of  last 
and  best  bids.  This  is  likely  to  produce 
a  more  efficient  assignment  of  licenses 
because  it  permits  bidders  to  express 
their  valuations  more  precisely.  In 
addition,  the  Bureau  highlights  for 
prospective  bidders  the  dates  already  set 
forth  for  the  conduct  of  Auction  No.  31 
and  recent  changes  to  the  Competitive 
Bidding  Rules.  To  further  facilitate 
participation  in  the  first  auction  that 
will  allow  package  bidding  as  an  option, 
the  Bureau  has  included,  in 
Attachments  A  and  B  to  the  Public 
Notice,  a  summary  of  the  provisions  that 
will  govern  package  bidding  in  this 
auction  and  a  chart  that  summarizes 
package  bidding  activity  calculations, 
respectively. 

DATES:  Auction  No.  31  is  scheduled  for 
March  6,  2001. 

FOR  FURTHER  INFORMATKM  CONTACTS 
Walter  D.  Strack,  Bureau  Chief 
Economist,  Wireless 

Telecommunications  Bureau.  (202)  418- 
0600;  Evan  Kwerel,  Senior  Economist,     - 
Office  of  Plans  and  Policy.  (202)  418- 
2030;  Howard  Davenport,  Auctions 
Attorney;  Craig  Bomberger.  Auctions 
Analyst;  or  Karen  Wrege.  Auctions  and 
Industry  Analysis  Division,  Wireless 
Telecommunications  Bureau,  (202)  418- 
0600. 
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SUPPtEMENTARY  INFORMATION:  This  is  a 
siimmary  of  a  public  notice  released 
January  5,  2001.  The  complete  text  of 
the  public  notice,  including  the 
attachments,  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Reference  Center 
(Room  CY-A257),  445  12th  Street.  SW., 
Washington.  DC  20554.  It  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Services,  Inc.  (ITS,  Inc.)  1231  20th 
Street.  NW.,  Washington.  DC  20036. 
(202)  857-3800.  It  is  also  available  on 
the  Commission's  web  site  at  http:// 
www.fcc.gov. 
List  of  Attachments  available  at  the 

FCC: 
ATTACHMENT  A— Summary  of 

Package  Bidding  Rules  for  700  MHz 

Auction 
ATTACHMENT  B— Package  Bidding 

Activity  Calciilatioos 
ATTACHMENT  C— FCC  Auction 

Seminar  Registration  Form 
ATTACHMENT  D— Guidelines  for 

Completion  of  FCC  Form  175  and 

Exhibits 
ATTACHMENT  E-^lectronic  Filing 

and  Review  of  the  FCC  Form  175 
ATTACHMENT  F— Accessing  the  FCC 

Network  to  File  FCC  Form  175 
ATTACHMENT  G— FCC  Bidding 

Preference/Remote  Secimty  Access 

Cards  Software  Order  F(»m 

LGcneral 

1.  On  July  3,  2000,  the  Wireless 
Telecommunications  Bureau  (Bureau) 
announced  the  procedures  for 
implementing  package  bidding  for 
Auction  No.  31.  After  further  testing  and 
analysis,  the  Bureau  issued  Auction  No. 
31  Package  Bidding  Further  Comment 
Public  Notice.  65  FR  66752  (November 
7,  2000)  proposing  changes  to  and 
seeking  comment  on  the  following 
matters:  (i)  The  calculation  for 
determining  minimum  acceptable  bids; 
and  (ii)  the  provisions  concerning  last 
and  best  bids.  In  response  to  the 
Auction  No.  31  Package  Bidding  Further 
Comment  Public  Notice,  three 
comments  were  filed  and  no  reply 
comments  were  filed. 

n.  Calculation  for  Determining 
Minimum  Acceptable  Bids 

fiacicground 

2.  In  the  Auction  No.  31  Package 
Bidding  Procedures  Public  Notice,  65  FR 
43361  (July  13,  2000)  the  Bureau 
adopted  a  three-part  formula  for 
determining  minimum  acceptable  bids. 
Specifically,  the  minimum  acceptable 
bid  for  any  license  or  package  would  be 
the  greater  of:  (i)  the  minimum  opening 
bid:  (ii)  the  bidder's  own  previous  high 


bid  on  that  package  plus  x% ,  where  the 
Bureau  would  specify  the  value  of  x  in 
each  round;  and  (iii)  the  number  of 
bidding  units  for  the  license  or  package 
multiplied  by  the  lowest  $/bidding  unit 
on  any  provisionally  winning  package 
in  the  last  5  rounds. 

3.  In  the  Auction  No.  31  Package 
Bidding  Further  Comment  Public 
Notice,  we  proposed  to  replace  part  (iii) 
of  the  minimmn  acceptable  bid  formula 
with  the  sum  of  a  bidder's  previous  high 
bid  on  a  license/package  and  a  share  of 
the  increase  in  revenue  needed  to  tie  the 
provisional  winners.  We  defined  the 
shortfall  associated  with  a  license/ 
package  as  the  difference  between  the 
revenue  of  the  provisionally  winning 
bid  set  and  the  maximum  total  revenue 
associated  with  the  set  of  bids  that 
includes  that  particular  license/package. 
The  deficit  was  defined  as  an  allocation 
of  the  shortfall  to  the  particular  license/ 

Eackage  in  proportion  to  its  share  of 
idding  units  relative  to  those 
associated  with  bids  that  were  not  part 
of  the  provisionally  winning  set  but  are 
part  of  the  set  that  maximizes  revenue 
when  including  the  particular  license/ 
package.  (When  there  is  more  than  one 
set  of  bids  that  yields  the  same  shortfell 
for  a  given  bid,  we  proposed  to  choose 
the  shortfall  set  that  includes  the  most 
provisionally  winning  bidding  units.) 
We  proposed  to  set  part  (iii)  of  the 
minimum  acceptable  bid  formula 
initially  to  be  a  bidder's  previous  high 
bid  on  a  license/package  plus  100 
percent  of  the  deficit,  but  retain  the 
discretion  to  adjust  the  percentage  of  the 
deficit  during  the  course  of  the  auction 
to  provide  control  over  the  auction's 
pace. 

Discussion 

4.  Pekec  and  Rothkopf  agree  that 
using  the  shortfall  calculation  in  the 
determination  of  the  minimum 
acceptable  bid  price  is  a  clear 
improvement  to  the  originally  proposed 
calculation.  However,  they  believe  that 
the  allocation  of  this  calculated  shortfall 
should  be  proportional  to  bid  amouints 
rather  than  bidding  units. 

5.  The  Bureau  aacnowledges  that  if  all 
bidders  bid  in  a  straightforward  fashion, 
it  is  likely  that  current  prices  would  be 
the  best  estimate  of  the  relative  values 
of  the  licenses/packages.  Under  these 
circumstances,  the  proposal  made  by 
Pekec  and  Rothkopf  might  be  a  better 
approach  to  allocating  the  shortfall  than 
that  set  forth  by  the  Bureau.  However, 
the  Bureau  is  concerned  with  two 
potential  consequences  of  implementing 
a  procedure  that  allocates  shortfall 
based  on  bid  amounts.  Such  an 
allocation  of  the  shortfall  would  (i) 
provide  an  incentive  for  bidders  to  game 


the  auction  by  bidding  up  the  price  on 
a  license/package  that  would  partner 
with  their  own  license/package  in  order 
to  shift  the  burden  of  the  shortfall  to 
another  bidder;  and  (ii)  afford  to  bidders 
that  have  not  bid  on  a  license/package 
for  some  time  the  ability  to  "park"  (i.e., 
make  bids  that  receive  eligibility 
activity  credit  but  have  little  prospect  of 
winning)  on  that  license/package  since 
potentially  small  allocations  of  shortfall 
will  be  added  to  a  bid  amount  that  is 
well  below  the  amouint  needed  to 
become  a  provisional  winner. 
Consequently,  the  Bureau  believes  that 
using  bidding  units  to  allocate  the 
shortihll  provides  an  efficient 
mechanism  for  determining  the 
minimum  bid  increment  added  to  a 
bidder's  previous  high  bid.  In  addition, 
if  the  minimnm  acceptable  bid  price  is 
too  high,  bidders  will  have  the 
opportunity  to  bid  a  price  less  than  that 
amount  if  they  choose  to  exit  the 
auction  via  last  and  best  bids. 

6.  In  the  Auction  No.  31  Package 
Bidding  Further  Comment  Public 
Notice,  we  proposed  an  exception  to  the 
modified  minimum  acceptable  bid 
fbrmida  for  new  packages.  We  proposed 
that  part  (iii)  of  the  formula  for  the 
initial  minimum  acceptable  bid  for  any 
package  other  than  a  global  package 
created  during  the  auction  will  continue 
to  be  calculated  by  multiplying  the 
number  of  bidding  units  in  the  package 
by  the  lowest  $/bidding  unit  of  any 
provisionally  winning  bid  in  the  last 
five  rounds, 

7.  Pekec  and  Rothkopf  argue  that  we 
should  calc\ilate  the  minimum 
acceptable  bid  for  new  packages  the 
same  way  as  for  all  other  bids  and 
calculate  the  minimum  acceptable  bid 
prices  for  all  possible  packages  and 
licenses  regardless  of  whether  the 
bidder  has  bid  on  a  license/package.  We 
note  that  this  would  require  the 
determination  of  minimum  acceptable 
bid  values  equal  to  the  total  number  of 
possible  combinations  of  the  twelve 
licenses  times  the  number  of  bidders, 
with  most  of  the  calculations  never 
being  used.  Alternatively,  we  could 
provide  for  immediate  minimum 
acceptable  bid  calculations  for  any  new 
package,  but  that  could  allow 
individuals  to  flood  the  FCC  bidding 
system  with  requests  and  possibly 
disrupt  the  auction. 

8.  Balancing  operational 
considerations  with  the  desire  to  set  the 
minimum  acceptable  bid  at  a  level  that 
provides  a  realistic  chance  of  a  bid 
becoming  a  provisional  wiimer,  the 
Bureau  adopts  the  procediire  proposed 
in  the  Auction  No.  31  Package  Bidding 
Further  Comment  Public  Notice.  For  a 
new  package  created  after  the  close  of 
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the  prior  round,  part  (iii)  of  the  initial 
minimum  acceptable  bid  will  be 
calculated  by  multiplying  the  number  of 
bidding  units  in  the  package  by  the 
lowest  $/bidding  unit  of  any 
provisionally  winning  bid  in  the  last 
five  rounds.  This  exception  will  not 
apply  to  a  global  package  whose 
minimum  acceptable  bid  will  always  be 
(a  percentage  of)  the  maximum  revenue 
from  the  previous  roimd. 

9.  After  each  roimd,  the  Bureau  will, 
for  every  bidder,  calculate  part  (iii)  of 
the  minimum  acceptable  bid  price  based 
on  shortfall  allocation  for  every  license 
and  for  every  constructed  package. 
When  there  is  no  previous  high  bid 
because  the  bidder  has  not  bid  on  a 
license  or  an  already  created  package, 
we  will  use  the  minimum  opening  bid 
as  the  previous  high  bid  to  calculate 
part  (iii)  of  the  minimum  acceptable  bid 
rule;  and  part  (ii)  of  the  rule  does  not 
apply- 
in.  "Last  and  Best 'Bids 
Background 

y  10.  In  the  Auction  No.  31  Package 
Bidding  Procedures  Public  Notice  the 
Bureau  adopted  a  "last  and  best"  bid 
procedure.  Specifically,  bidders  that 
wish  to  drop  out  of  the  auction  would 
have  the  opportunity  before  they  drop 
out  to  make  a  "last  and  best"  bid  on  any 
packages  for  which  they  remain  eligible. 
Such  bids  could  be  of  any  amoimt  (in 
thousand  dollar  increments)  between 
their  previous  high  bid  and  the 
minimum  acceptable  bid.  A  bidder  that 
submits  a  last  and  best  bid(s)  would  not 
be  permitted  to  make  any  further  bids  in 
the  auction. 

11.  In  the  Auction  No.  31  Package 
Bidding  Further  Comment  Public 
Notice,  we  proposed  modifying  the  last 
and  best  bid  procedure  to  allow  a  bidder 
to  submit  two  sets  of  mutually  exclusive 
last  and  best  bids.  We  proposed  that  in 
determining  the  provisionally  winning 
bid(s),  the  round  solver  would  consider 
these  two  sets  of  mutually  exclusive 
bids  as  well  as  any  of  the  bidder's  bids 
that  remain  in  the  provisionally 
winning  set. 

Discussion 

jj  12.  In  their  comments,  Pekec  and 
Rothkopf  state  that  the  Biu-eau's 
proposed  modifications,  particularly  in 
the  case  of  last  and  best  bid  provisions, 
are  of  limited  importance  and  are  not 
sufficient  to  affect  the  overall  quality  of 
the  auction. 

13.  Verizon  supports  the  Bureau's 
general  plan  to  allow  bidders  the 
opportimity  to  make  a  last  and  best  bid 
on  any  package  for  which  they  remain 
eligible  before  they  drop  out  of  the 


auction.  However,  Verizon  disagrees 
with  the  Bureau's  decision  to  prohibit 
from  further  bidding  a  bidder  that 
chooses  to  make  a  last  and  best  bid. 
Verizon  claims  that  the  Bureau's 
proposal  is  inconsistent  with  the  public 
interest  because  it  could  prematurely 
reduce  the  number  of  participants  in  the 
auction,  ultimately  resulting  in  an 
inefficient  assignment  of  licenses. 
Verizon  urges  the  Bureau  to  apply  the 
last  and  best  bid  option  to  licenses  and 
packages,  rather  than  bidders.  Verizon 
further  requests  that  the  Bureau  clarify 
or  confirm  that  the  second  opportimity 
to  place  a  last  and  best  bid  means  that 
a  bidder  whose  last  and  best  bid  was 
bested  by  another  bidder  has  an 
opportimity  to  place  an  additional  last 
and  best  bid  on  another  license  or 
package.  Verizon  also  asks  that  the 
Bureau  provide  bidders  an  example  that 
applies  this  two-round  process  to  a 
hypothetical  set  of  last  and  best  bids. 

14.  The  Bureau  clarifies  the  procedure 
for  placing  last  and  best  bids  as  follows. 
A  bidder  may  make  up  to  two  sets  of 
last  and  best  bids.  The  two  sets  of  last 
and  best  bids  must  be  submitted  in  a 
single  roimd.  but  will  be  treated  as 
mutually  exclusive,  as  are  bids  placed 
in  two  separate  rounds.  Once  last  and 
best  bids  are  placed,  the  bidder  will  not 
be  permitted  to  place  new  bids  or  renew 
previous  bids  in  any  subsequent  round. 
If  a  bidder  chooses  to  submit  two  sets 

of  last  and  best  bids,  then,  for  the 
remainder  of  the  auction,  the  "solver" 
(computer  software)  will  consider  those 
two  sets  of  bids.  If  a  bidder  chooses  to 
submit  only  one  set  of  last  and  best  bids, 
then,  for  the  remainder  of  the  auction, 
the  solver  will  consider  this  set  of  bids 
and  the  set  of  bids  from  the  last  round 
in  which  the  bidder  placed  bids.  The 
only  other  bids  that  would  be 
considered  in  a  round  for  a  bidder  that 
places  last  and  best  bids  are 
provisionally  winning  bids  fit)m  the 
previous  round. 

15.  Each  set  of  last  and  best  bids  may 
consist  of  bids  on  any  or  all  of  the 
licenses  and  any  or  all  of  the  packages 
created  by  the  bidder,  consistent  with 
the  activity  rules  and  the  twelve 
package  limitation.  The  last  and  best  bid 
amount  for  any  license  or  package  is  any 
amount,  in  thousand  dollar  increments, 
greater  than  or  equal  to  the  bidder's 
previous  high  bid  on  the  license  or 
package  and  less  than  or  equal  to  the 
ninth  increment  above  the  minimum 
acceptable  bid  for  that  license  or 
package.  Note  that  placing  a  last  and 
best  bid  equal  to  the  bidder's  previous 
high  bid  will  be  considered  as  a 
renewed  bid  when  applying  activity 
rules.  Also,  if  the  bidder  has  never 
placed  a  bid  on  a  package  or  license,  the 


lower  bound  on  the  last  and  best  bid 
amount  is  dqual  to  the  minimum 
opening  bid  for  that  package  or  license. 

16.  The  Bureau  believes  that  the 
procedure  for  placing  last  and  best  bids 
provides  a  bidder  that  is  dropping  out 
of  the  auction  with  sufficient  flexibility 
to  pursue  its  current  business  strategies, 
while  maintaining  bidding  rules 
consistent  with  the  overall  auction 
structure.  Moreover,  providing  bidders 
with  opportunities  in  each  round  to 
place  bids  below  the  minimimi 
acceptable  bid  amount  may  significantly 
slow  the  pace  of  the  auction.  Having  a 
bidder-specific  procedure,  rather  than  a 
bid-specific  procedure,  is  also  more 
straightforward  to  implement.  The 
Bureau  believes  that  bidders  are 
imlikely  to  exit  the  auction  prematurely, 
as  Verizon  argues,  because  they  may 
renew  their  bids  and  utilize  activity  rule 
waivers  to  prevent  eligibility  reduction. 

The  following  is  a  simple  example  of  tlie 
procedures  for  last  and  biest  bids.  Bidder  A 
desires  to  win  the  Great  Lakes  10  MHz 
license  and  either  a  f)ackage  of  the  two 
licenses  in  the  Pacific  region  or  a  package  of 
the  two  licenses  in  the  Northeast  region.  To 
meet  this  objective,  Bidder  A  has  been 
bidding  on  the  Great  Lakes  10  MHz  license 
and  a  package  consisting  of  both  the  10  MHz 
and  the  20  MHz  licenses  in  the  Pacific  region 
in  even  rounds  while  bidding  on  the  Great 
Lakes  10  MHz  license  and  a  package 
consisting  of  both  the  10  MHz  and  the  20 
MHz  licenses  in  the  Northeast  region  in  odd 
rounds.  Because  of  the  mutual  exclusivity  of 
bids  placed  in  different  rounds,  this  strategy 
will  ensure  that  Bidder  A  does  not  win  more 
than  it  wants.  Suppose  that  Bidder  A  has 
decided  to  place  last  and  best  bids.  Bidder  A 
may  create  a  set  of  last  and  best  bids 
comprised  of  a  bid  on  the  Great  Lakes  10 
MHz  license  and  a  bid  on  the  Pacific  region 
package.  Bidder  A  may  also  submit  a  second 
set  of  last  and  best  bids  comprised  of  a  bid 
on  the  Great  Lakes  10  MHz  license  and  a  bid 
on  the  Northeast  region  package.  In  this 
example,  the  last  and  best  bid  procedure 
affords  the  bidder  the  opportunity  to  value 
the  Great  Lakes  10  MHz  license  differently  in 
the  two  sets  according  to  its  synergistic 
relation  to  the  other  bids  in  each  set. 

IV.  Ties  With  the  FCC  at  the  Minimum 
Opening  Bid 

17.  In  the  Auction  No.  31  Package 
Bidding  Procedures  Public  Notice,  we 
stated  diat  individual  licenses  on  which 
no  bids  are  available  to  be  considered 
when  solving  for  the  provisionally 
winning  set  will  be  treated  as  having  a 
bid  by  the  FCC  at  the  minimum  opening 
bid.  We  now  wish  to  clarify  treatment 
of  FCC  bids  where  there  are  other  bids 
available  to  be  considered  for  the 
provisionally  winning  set. 
Implementing  the  minimum  opening 
bid  requirement  by  treating  the  FCC  as 
having  a  bid  on  each  license  at  the 
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minimum  opening  bid  could  result  in 
the  FCC  retaining  a  license  even  though 
a  bidder  had  an  equivalent  minimiun 
opening  bid  on  that  license.  To  ensiue 
that  a  bid  on  a  license  or  package  at  the 
minimum  opening  bid  always  beats  the 
FCC  bid,  the  Bureau  vkrill  treat  all 
licenses  as  having  FCC  bids  at  some 
small  amoimt  less  than  the  minimum 
opening  bid. 

V.  Conunents  on  Other  Package  Bid 
Provisions 

18.  Comments  filed  by  Paul  Milgrom 
and  Charles  Plott  addressed  some 
matters  that  are  beyond  the  scope  of  the 
Auction  No.  31  Package  Bidding  Further 
Comment  Public  Notice  and  upon 
which  other  parties  have  not  had  an 
opportuiiity  to  comment.  That 
document  sought  comment  specifically 
on  the  calculation  for  determining 
minimum  acceptable  bids  and  the  last 
and  best  bid  procedures.  While  we 
appreciate  the  input  provided  by 
commenters,  we  cannot  at  this  time 
make  any  further  changes  to  our 
package  bidding  procedures.  The 
auction  is  schediiled  to  begin  on  March 
6,  2001,  and  short-form  applications  are 
due  on  February  2 ,  2001 .  We  are 
confident  that  the  package  bidding 
procedures  we  have  established  for 
Auction  No.  31  will  work  effectively. 
We  will  revisit  our  package  bidding 
procedure  whenever  we  consider  the 
use  of  package  bidding  for  another 
auction. 

VI.  Auction  Schedule 

19.  The  Commission  set  forth  the 
following  dates  which  will  govern  the 
conduct  of  Auction  No.  31: 
Opening  of  the  Form  1 75  Filing     . 

Window:  January  11,  2001 
Bidders'  Seminar:  January  23,  2001 
Industry  Test:  January  24-26,  2001;  9 

a.m.  to  5  p.m.  ET 
Filing  Deadline  for  FCC  Form  175:  . 

February  2.  2001;  6  p.m.  ET 
Upfront  Payment  Deadline:  February  16, 

2001;  6  p.m.  ET 
Bidding  Preference  Form  Deadline: 

February  20.  2001;  6  p.m.  ET 
Mock  Auction:  March  1-2.  2001 
Auction  Start  Date:  March  6,  2001 

VH.  Industry  Test  of  the  Package 
Bidding  System 

20.  As  stated,  package  bidding  is  a 
new  concept  in  our  auctions  program. 
To  further  facilitate  understanding  and 
participation,  the  Bureau  has  scheduled 
an  industry  test  that  will  help  potential 
bidders  and  other  interested  parties  to 
become  familiar  with  the  system.  The 
industry  test  will  run  from  9  a.m.  to  5 
p.m.  Eastern  Time  on  January  24,  25  & 
26,  2001.  The  test  software,  like  the 


auction  software,  will  run  over  the 
Internet.  To  use  this  software,  your 
computer  must  have  the  minimum 
hardware  and  software  listed  in  the 
attachment  titled  Electronic  Filing  and 
Review  of  the  FCC  Form  1 75. 

21.  To  participate  in  the  test,  send  an 
e-mail  to  31biddei^cc.gov  by  4  p.m.  ET 
on  January  17,  2001.  Please  include 
your  company  name  and  the  name  and 
e-mail  address  of  the  person  we  should 
contact  with  any  questions.  If  you  want 
QUI  response  sent  to  a  different  address 
than  where  you  sent  frtim,  please 
include  that  return  e-mail  address  as 
well.  The  Bureau  will  e-mail  to  that 
address  the  URL  of  our  test  system, 
along  with  a  bidder  ID  and  password 
that  you  will  need  to  access  the  system. 

Vm.  Due  Diligence 

22.  Potential  bidders  are  reminded 
that  there  are  a  number  of  incumbent 
broadcast  television  licensees  already 
licensed  and  operating  in  the  746-764 
and  776-794  MHz  bands  {television 
Chaimels  60-62  and  65-67)  that  will  be 
subject  to  the  upcoming  auction.  Listed 
in  Attachment  J  to  the  Auction  No.  31 
Procedures  Public  Notice.  65  FR  21196 
(April  20,  2000}  are  faciUties  of 
incumbent  television  permittees  and 
licensees  on  television  Channels  60-62 
and  65-67  as  well  as  on  adjacent 
television  Channels  59,  63,  64,  and  68. 
However,  prospective  bidders  should 
not  rely  solely  on  this  list,  but  should 
carefully  review  the  Commission's 
databases  and  records  before 
formulating  bidding  strategies. 

23.  In  addition,  there  are  several 
pending  applications  and  rule  making 
petitions  for  new  analog  and  digital 
television  authorizations  on  channel  59 
which,  if  granted,  would  become 
additional  incumbents  on  that  channel. 
Information  on  pending  applications 
can  be  foimd  in  the  Mass  Media 
Bureau's  Consolidated  Database  System 
on  the  Commission's  website.  The 
Commission  makes  no  representations 
or  guarantees  regarding  the  accuracy  or 
completeness  of  information  that  has 
been  incorporated  into  the  databases. 
Potential  bidders  are  strongly 
encouraged  to  physically  inspect  any 
sites  located  in  or  near  the  geographic 
area  for  which  they  plan  to  bid. 

24.  As  more  fully  discussed  in  the 
Auction  No.  31  Procedures  Public 
Notice,  we  remind  potential  bidders  that 
certain  applications  (including  those  for 
modification),  petitions  for  rulemaking, 
waiver  requests,  requests  for  special 
temporary  authority  ("STA"),  petitions 
to  deny,  petitions  for  reconsideration, 
and  applications  for  review  may  be 
pending  before  the  Commission  that 
relate  to  the  facilities  listed  in 


Attachment  J  to  the  Auction  No.  31 
Procedures  Public  Notice.  We  again  note 
that  resolution  of  these  pending  matters 
could  have  an  impact  on  the  availability 
of  spectrum  for  licensees  in  the  746-764 
and  776-794  MHz  bands.  While  the 
Commission  will  continue  to  act  on 
pending  matters,  soine  of  these  matters 
may  not  be  resolved  by  the  time  of 
Auction  No.  31.  Potential  bidders  are 
strongly  encouraged  to  conduct  their 
own  research  prior  to  Auction  No.  31  in 
order  to  determine  the  existence  of 
pending  proceedings  that  might  affect 
their  decisions  regarding  participation 
in  the  auction.  Participants  in  Auction 
No.  31  are  strongly  encouraged  to 
continue  such  research  during  the 
auction. 

IX.  Other  Procedural  Issues 

25.  Since  the  release  of  the  Auction 
No.  31  Package  Bidding  Procedures 
Public  Notice,  there  have  been  changes 
in  the  Competitive  Bidding  Rules  that 
will  apply  to  Auction  No.  31.  The 
Bureau  has  set  forth  significant 
amendments  to  the  Competitive  Bidding 
Rules,  but  it  is  the  responsibility  of  each 
applicant  to  carefully  review  and 
comply  with  all  applicable  rules. 

Ownership  Disclosure  Requirements 
(Form  175  Exhibit  A) 

26.  All  applicants  must  comply  with 
the  uniform  part  1  ownership  disclosure 
standards  and  provide  information 
required  by  §§1.2105  and  1.2112  of  the 
Commission's  rules.  Specifically,  in 
completing  Form  175,  applicants  will  be 
required  to  file  an  Exhibit  A  providing 

a  full  and  complete  statement  of  the 
ownership  of  the  bidding  entity.  The 
ownership  disclosure  standards  for  the 
short-form  are  set  forth  in  §  1.2112  of 
the  Commission's  rules. 

Provisions  Regarding  Defaulters  and 
Former  Defaulters  (Form  1 75,  Exhibit  D) 

27.  Each  applicant  must  certify  on  its 
FCC  Form  175  application  that  it  is  not 
in  default  on  any  Commission  licenses 
and  that  it  is  not  delinquent  on  any  non- 
tax debt  owed  to  any  Federal  agency.  In 
addition,  each  applicant  must  attach  to 
its  FCC  Form  175  application  a 
statement  made  under  penalty  of 
perjury  indicating  whether  or  not  the 
applicant  (or  any  of  the  applicant's 
controlling  interests  or  their  affiliates,  as 
defined  by  §  1.2110  of  the  Commission's 
rules,  as  recently  amended  in  the  Part 

1  Fifth  Report  and  Order)  has  ever  been 
in  default  on  any  Commission  licenses 
or  has  ever  been  delinquent  on  any  non- 
tax debt  owed  to  any  federal  agency. 
Applicants  must  include  this  statement 
as  Exhibit  D  of  the  FCC  Form  175. 
Prospective  bidders  are  reminded  that 
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the  statement  must  be  made  under 
penalty  of  perjury  and  that  submission 
of  a  false  certification  to  the 
Commission  is  a  serious  matter  that  may 
result  in  severe  penalties,  including 
monetary  forfeitures,  license 
revocations,  exclusion  from 
participation  in  future  auctions,  and/or 
criminal  prosecution. 

28.  "Former  defaulters" — i.e., 
applicants,  including  their  attributable 
interest  holders,  that  in  the  past  have 
defaulted  on  any  Commission  licenses 
or  been  delinquent  on  any  non-tax  debt 
owed  to  any  Federal  agency,  but  that 
have  since  remedied  all  such  defaults 
and  cured  all  of  their  outstanding  non- 
tax delinquencies — are  eligible  to  bid  in 
Auction  No.  31,  provided  that  they  are 
otherwise  qualified.  However,  as 
discussed,  former  defaulters  are 
required  to  pay  upfront  payments  that 
are  fifty  percent  more  than  the  normal 
upfront  payment  amounts. 

Amount  of  Upfront  Payment 

29.  In  the  Part  1  Order,  Memorandum 
Opinion  and  Order,  and  Notice  of 
Proposed  Rule  Making,  62  13540  (March 
21, 1997)  the  Commission  delegated  to 
the  Bureau  the  authority  and  discretion 
to  determine  an  appropriate  upfront 
payment  for  each  license  being 
auctioned.  The  Bureau  set  forth  the 
amount  of  the  upfront  payment 
associated  with  each  of  the  12  licenses 
available  in  this  auction.  Those  amounts 
remain  unchanged. 

30.  The  upfront  payment  amoimt  for 
"former  defaulters,"  i.e.,  applicants  that 
have  ever  been  in  default  on  any 
Commission  license  or  have  ever  been 
delinquent  on  any  non-tax  debt  owed  to 
any  Federal  agency,  will  be  fifty  percent 
more  than  the  normal  amount  required 
to  be  paid.  Former  defaulters  should 
calculate  their  upfront  payment  for  all 
licenses  by  multiplying  the  number  of 
bidding  units  they  wish  to  piut:hase  by 
1.5.  In  calculating  the  number  of 
bidding  units  to  assign  to  former 
defaulters,  the  Commission  will  divide 
the  upfront  payment  received  by  1.5  and 
roimd  the  result  up  to  the  nearest 
bidding  unit. 

X.  Qianges  to  Post  Auction  Procedures 

Tribal  Land  Bidding  Credit 

31.  A  winning  bidder  that  intends  to 
use  its  license(s]  to  deploy  facilities  and 
provide  services  to  federally-recognized 
tribal  lands  that  are  unserved  by  any 
telecommunications  carrier  or  that  have 
a  telephone  service  penetration  rate 
equal  to  or  below  70  percent  is  eligible 
to  receive  a  tribal  land  bidding  credit  as 
set  forth  in  47  CFR  1.2107  and 
1.2110(e).  A  tribal  land  bidding  credit  is 


in  addition  to,  and  separate  from,  any 
other  bidding  credit  for  which  a 
winning  bidder  may  qualify. 

32.  Unlike  other  biading  credits  that 
are  requested  prior  to  the  auction,  a 
winning  bidder  applies  for  the  tribal 
land  bidding  credit  after  winning  the 
auction  when  it  files  its  long-form 
application  (FCC  Form  601).  In  order  for 
a  winning  bidder  to  be  awarded  a  tribal 
land  bidding  credit,  it  must  provide 
specific  certifications  regarding  the 
servicing  of  tribal  lands  and  is  subject 
to  specific  performance  criteria  as  set 
forth  in  47  CFR  1.2110(e). 

33.  For  additional  information  on  the 
tribal  land  bidding  credit,  including 
how  to  determine  the  amount  of  credit 
available,  see  Public  Notice,  DA  00- 
2219,  released  September  28,  2000, 
entitled  Wireless  Telecommunications 
Bureau  Aimounces  Availability  of 
Bidding  Credits  for  Providing  Wireless 
Services  to  Qualifying  Tribal  Lands,  15 
FCC  Red.  18351  (2000). 

Auctions  Discount  Voucher 

34.  On  June  8,  2000,  the  Commission 
awarded  Qualcomm.  Inc.  a  transferable 
Auction  Discount  Voucher  in  the 
amount  of  $125,273,878.00.  This. 
Auction  Discoiuit  Voucher  may  be  used 
by  Qualcomm  or  its  transferee,  in  whole 
or  in  part,  to  adjust  a  winning  bid  in  any 
spectrum  auction  prior  to  June  8,  2003, 
subject  to  terms  and  conditions  set  forth 
in  the  Commission's  Order. 

Federal  Communications  Commission. 
Margaret  Wiener, 

Chief,  Auctions  and  Industry  Analysis 
Division,  Wireless  Telecommunications 
Bureau. 

[FR  Doc.  01-2248  Filed  1-25-01;  8:45  am) 
BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Second  Meeting  of  the  Advisory 
Committee  for  the  2003  World 
Radiocommunication  Conference 
(WRC-03  Advisory  Committee) 

agency:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  this 
notice  advises  interested  persons  that 
the  second  meeting  of  the  WRC-03 
Advisory  Committee  will  be  held  on 
February  16,  2001,  at  the  Federal 
Communications  Commission.  The 
purpose  of  the  meeting  is  to  continue 
preparations  for  the  2003  World 
Radioconununication  Conference.  The 
Advisory  Committee  will  consider  any 


consensus  views  or  proposals 

introduced  by  the  Advisory  Committee's 

Informal  Working  Groups. 

DATES:  February  16,  2001;  10  a.m.-12 

noon. 

ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street.  SW., 
Room  TW-C305,  Washington  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT:  Julie 
Garcia.  FCC  International  Bureau, 
Planning  and  Negotiations  Division,  at 
(202)418-0763. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Communications  Commission 
(FCC)  established  the  WRC-03  Advisory 
Committee  to  provide  advice,  technical 
support  and  recommendations  relating 
to  the  preparation  of  United  States 
proposals  and  positions  for  the  2003 
World  Radiocommunication  Conference 
(WRC-03).  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Public 
Law  92-463.  as  amended,  this  notice 
advises  interested  persons  of  the  second 
meeting  of  the  WRC-03  Advisory 
Committee.  The  WRC-03  Advisory 
Committee  has  an  open  membership. 
All  interested  parties  are  invited  to 
participate  in  the  Advisory  Committee 
and  to  attend  its  meetings.  The 
proposed  agenda  for  the  second  meeting 
is  as  follows: 

Agenda 

Second  Meeting  of  the  WRC-03 
Advisory  Committee.  Federal 
Communications  Commission,  445 
12th  Street.  SW.,  Room  TW-C305, 
Washington,  DC  20554.  February  16, 
2001;  10  a.m.-12  noon 

1.  Opening  Remarks. 

2.  Approval  of  Agenda. 

3.  IWG  Reports. 

4.  Consideration  of  Consensus  Views 
or  Proposals. 

5.  Future  Meetings. 

6.  Other  Business. 

Federal  Communications  Commission. 
William  F.  Caton, 
Deputy  Secretary. 

|FR  Doc.  01-2285  Filed  1-25-01;  8:45  am) 
BHXINO  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Network  Reiiat>ility  and  Interoperability 
Council 

agency:  Federal  Commimications 

Commission. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  this 
notice  advises  interested  persons  of  the 
third  meeting  of  the  Network  Reliability 
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and  Interoperability  Council  (Council) 

under  its  charter  renewed  as  of  January 

6,2001. 

DATES:  Wednesday.  February  27,  2001  at 

2  p.m.  to  4  p.m. 

ADDRESSES:  Federal  Conunimications 

Commission,  445  12th  St.  SW.,  Room 

TW-C305.  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Kent 

R.  Nilsson  at  202-418-0845  or  TTY 

202^18-2989. 

SUPPt^MENTARY  INFORMATION:  The 

Council  was  established  by  the  Federal 

Communications  Commission  to  bring 

together  leaders  of  the 

telecommunications  industry  and 

telecommunications  experts  from 

academic,  consumer  and  other 

organizations  to  explore  and 

recommend  measures  that  would 

enhance  network  reliability. 

The  Council  will  receive  reports  on 
and  discuss  the  progress  of  its  three 
focus  groups:  Y2K,  Network  Reliability, 
and  Interoperability.  The  Council  may 
also  discuss  such  other  matters  as  come 
before  it  at  the  meeting.  Members  of  the 
general  public  may  attend  the  meeting. 
The  Federal  Communications 
Commission  will  attempt  to 
accommodate  as  many  people  as 
possible.  Admittance,  however,  will  be 
limited  to  the  seating  available.  The 
public  may  submit  written  comments 
before  the  meeting  to  Kent  Nilsson,  the 
Commission's  Designated  Federal 
Officer  for  the  Network  Reliability  and 
Interoperability  Council,  by  email 
{KNILSSON@FCC.GOV)  or  U.S.  mail 
(7-B452,  445  12th  St.  SW.,  Washington, 
DC  20554).  Real  Audio  and  streaming 
video  Access  to  the  meeting  will  be 
available  at  http://www.fcc.gov/. 

Federal  Communications  Commission. 

William  F.  Caton, 

Deputy,  Secretary. 

[FR  Doc.  01-2284  Filed  1-25-01;  8:45  am] 

■lUJNQ  CODE  Sn2-01-P 


FEDERAL  COMMUNCiATIONS 
COMMISSION 

[CS  Dociwt  No.  00-132,  FCC  01-1] 

Annual  Assessment  of  ttie  Status  of 
Competition  in  ttie  Market  for  the 
DeliviBry  of  Video  Programming 

AGENCY:  Federal  Communications 

Conmiission. 

ACnON:  Notice. 

summary:  This  dociunent  is  in 
compliance  with  the  Communications 
Act  of  1934,  as  amended,  which 
requires  the  Commission  to  report 
annually  to  Congress  on  the  status  of 


competition  in  the  market  for  the 
delivery  of  video  programming.  On 
January  2,  2001,  the  Commission 
adopteid  its  seventh  annual  report 
{"2000  Report").  The  2000  Report 
contains  data  and  information  that 
summarize  the  status  of  competition  in 
markets  for  the  delivery  of  video 
programming  and  updates  the 
Commission's  prior  reports. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  Glauberman,  Cable  Services 
Bureau,  (202)  418-7200,  TTY  (202)  418- 
7172. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  2(X)0 
Report  in  CS  Docket  No.  00-132,  FCC 
01-1,  adopted  January  2,  2001,  and 
released  January  8,  2001.  The  complete 
text  of  the  2(XX)  Report  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center.  445  12th  Street,  SW., 
Washington,  DC,  20554,  and  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service  ("ITS,  Inc."), 
(202)  857-3800, 1231  20th  Street,  NW., 
Washington,  DC  20036.  In  addition,  the 
complete  text  of  the  2000  Report  is 
available  on  the  Internet  at  http:// 
www.fcc.gov/csb/csrptpg.html. 

Synopsis  of  the  2000  Report 

1.  The  Commission's  2000  Report  to 
Congress  provides  information  about  the 
cable  television  industry  and  other 
multichannel  video  progranuning 
distributors  ("MVPDs"),  including 
direct  broadcast  satellite  ("DBS") 
service,  home  satellite  dishes  ("HSDs"), 
wireless  cable  systems  using  frequencies 
in  the  multichannel  multipoint 
distribution  service  ("MMDS")  and 
instructional  television  fixed  service 
("ITFS"),  private  cable  or  satellite 
master  antenna  television  ("SMATV") 
systems,  as  well  as  broadcast  television 
service.  The  Commission  also  considers 
several  other  existing  and  potential 
distribution  technologies  for  video 
programming,  including  the  Internet, 
home  video  sales  and  rentals,  local 
exchange  telephone  carriers  ("LECs"), 
and  electric  and  gas  utilities. 

2.  The  Commission  also  examines  the 
market  structure  and  competition.  We 
evaluate  horizontal  concentration  in  the 
multichannel  video  marketplace  and 
vertical  integration  between  cable 
television  systems  and  programming 
services.  In  addition,  the  2000  Report 
addresses  competitors  serving  multiple 
dwelling  unit  buildings  ("MDUs"), 
programming  issues,  technical 
advances,  and  examines  a  limited 
number  of  cases  where  consiuners  have 
a  choice  between  an  incumbent  cable 


operator  and  another  MVPD  in  a 
specific  market.  The  2000  Report  is 
based  on  publicly  available  data,  filings 
in  various  Commission  rulemaking 
proceedings,  and  information  submitted 
by  commenters  in  response  to  a  Notice 
of  Inquiry  (65  FR  49804)  in  this  docket. 

3.  In  the  2000  Report,  the  Commission 
finds  that  competitive  alternatives  and 
consumer  choices  continue  to  develop. 
Cable  television  still  is  the  dominant 
technology  for  the  delivery  of  video 
programming  to  consiuners  in  the 
MVPD  marketplace,  although  its  market 
share  continues  to  decline.  As  of  June 
2000,  80  percent  of  all  MVPD 
subscribers  received  their  video 
programming  bom  a  local  franchised 
cable  operator,  compared  to  82  percent 
a  year  earlier.  There  has  been  an 
increase  in  the  total  number  of 
subscribers  to  non-cable  MVPDs  over 
the  last  year,  which  is  primarily 
attributable  to  the  growth  of  DBS 
service.  However,  generally,  there  have 
been  declines  in  the  number  of 
subscribers  and  market  shares  of  MVPDs 
using  other  distribution  technologies. 
Significant  competition  from  local 
telephone  companies  has  not  generally 
developed  even  though  the 
Telecommimications  Act  of  1996  ("1996 
Act")  removed  some  barriers  to  LEC 
entry  into  the  video  marketplace. 

4.  Key  Findings: 

•  Industry  Growth:  A  total  of  84.4 
million  households  subscribed  to 
multichannel  video  programming 
services  as  of  June  2000,  up  4.4  percent 
over  the  80.9  million  households 
subscribing  to  MVPDs  in  June  1999. 
This  subscriber  growth  accompanied  a 
2.4  percentage  point  increase  in 
multichannel  video  programming 
distributors'  penetration  of  television 
households  to  83.8  percent  as  of  Jime 
2000.  The  number  of  cable  subscribers 
continued  to  grow,  reaching  67.7 
million  as  of  June  2000,  up  about  1.5 
percent  over  the  66.7  million  cable 
subscribers  in  June  1999.  The  total 
number  of  non-cable  MVPD  households 
grew  from  14.2  million  as  of  June  1999 
to  16.7  million  homes  as  of  June  2000, 
an  increase  of  almost  18  percent.  The 
growth  of  non-cable  MVPD  subscribers 
continues  to  be  primarily  attributable  to 
the  growth  of  DBS.  Between  June  1999 
and  Jime  2000,  the  number  of  DBS 
subscribers  grew  bom  10.1  million 
households  to  almost  13  million 
households,  which  is  nearly  three  times 
the  cable  subscriber  growth  rate.  DBS 
subscribers  now  represent  15.4  percent 
of  all  MVPD  subscribers,  up  bom  12.5 
percent  a  year  earlier. 

•  Convergence  of  Cable  and  Other 
Services:  The  1996  Act  removed  barriers 
to  LEC  entry  into  the  video  marketplace 
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in  order  to  facilitate  competition 
between  incumbent  cable  operators  and 
telephone  companies.  It  was  expected 
that  local  exchange  telephone  carriers 
would  begin  to  compete  in  video 
delivery  markets,  and  cable  operators 
would  begin  to  provide  local  telephone 
exchange  service.  The  Commission 
previously  reported  that  there  had  been 
an  increase  in  the  amount  of  video 
programming  provided  to  consumers  by 
telephone  companies,  although  the 
expected  technological  convergence  that 
would  permit  use  of  telephone  facilities 
for  video  service  had  not  yet  occurred. 
This  year,  we  find  that  the  rate  of  entry 
by  LECs  appears  to  be  slowing  even  by 
the  most  aggressive  telephone 
companies,  and  several  LECs  have 
reduced  or  eliminated  their  MVPD 
efforts.  Alternatively,  only  a  limited 
number  of  cable  operators  have  begun  to 
offer  telephone  service  and  their 
strategies  for  deployment  remain  varied, 
with  some  companies  deploying 
traditional  circuit-switched  telephone 
service  and  others  either  offering  cable- 
delivered  telephony  on  a  limited  basis, 
waiting  until  Internet  Protocol  ("IP") 
technology  becomes  available,  or 
continuing  to  test  such  service.  The 
most  significant  convergence  of  service 
offerings  continues  to  be  the  pairing  of 
Internet  service  with  other  services. 
There  is  evidence  that  a  wide  variety  of 
companies  throughout  the 
communications  industries  are 
attempting  to  become  providers  of 
multiple  services,  including  data  access. 

•  Promotion  of  Entry  and 
Competition:  Noncable  MVPDs  continue 
to  report  that  regulatory  amd  other 
barriers  to  entry  limit  their  ability  to 
compete  with  incumbent  cable 
operators  and  to  thereby  provide 
consumers  with  additional  choices. 
Non-cable  MVPDs  also  continue  to 
experience  some  difficulties  in 
obtaining  programming  from  both 
vertically  integrated  cable  programmers 
and  unaffiliated  programmers  who 
continue  to  make  exclusive  agreements 
with  cable  operators.  In  multiple 
dwelling  units  ("MDUs"),  potential 
entry  may  be  discouraged  or  limited 
because  an  incumbent  video 
programming  distributor  has  a  long-term 
and/or  exclusive  contract.  Other  issues 
also  remain  with  respect  to  how,  and 
under  what  circumstances,  existing 
inside  wiring  in  MDUs  may  be  made 
available  to  alternative  video  service 
providers.  Consiuners  historically 
reported  that  thefr  inability  to  receive 
local  signals  from  DBS  operators 
negatively  affected  their  decision  as  to 
whether  to  subscribe  to  DBS.  This  year's 
significant  increase  in  DBS 


subscribership  has  been  attributed,  at 
least  in  part,  to  the  authority  granted  to 
DBS  providers  to  distribute  local 
broadcast  television  stations  in  their 
local  markets  by  the  Satellite  Home 
Viewer  Improvement  Act  of  1999 
("SHVL\")  enacted  on  November  29, 
1999.  Under  SHVIA.  DBS  operators  can 
offer  a  programming  package  more 
comparable  to  and  competitive  with  the 
services  offered  by  cable  operators. 

•  Horizontal  Concentration: 
Consolidations  within  the  cable 
industry  continue  as  cable  operators 
acquire  and  trade  systems.  The  ten 
largest  operators  now  serve  close  to  90 
percent  of  all  U.S.  cable  subscribers.  In 
terms  of  one  traditional  economic 
measure,  the  Herfindahl-Hirschman 
Index  or  HHI,  national  concentration 
among  the  top  MVPDs  has  increased 
since  last  year,  although  it  remains 
below  the  levels  reported  in  earlier 
years.  DBS  operators  DirecTV  and 
EchoStar  rank  among  the  ten  largest 
MVPDs  in  terms  of  nationwide 
subscribership  along  with  eight  cable 
multiple  system  operators  ("MSOs").  As 
a  result  of  acquisitions  and  trades,  cable 
MSOs  have  continued  to  increase  the 
extent  to  which  their  systems  form 
regional  clusters.  Currently,  44  million 
of  the  nation's  cable  subscribers  are 
served  by  systems  that  are  included  in 
regional  clusters.  By  clustering  their 
systems,  cable  operators  may  be  able  to 
achieve  efficiencies  that  facilitate  the 
provision  of  cable  and  other  services, 
such  as  telephony. 

•  Verticaj  Integration:  The  number  of 
satellite-delivered  progranuning 
networks  has  decreased  by  two  from  283 
in  1999  to  281  in  2000.  Vertical 
integration  of  national  programming 
services  between  cable  operators  and 
programmers,  measured  in  terms  of  the 
total  number  of  services  in  operation, 
declined  from  last  year's  total  of  37 
percent  to  35  percent  this  year, 
continuing  a  five  year  trend.  In  2000, 
one  or  more  of  the  top  five  cable  MSOs 
held  an  ownership  interest  in  each  of  99 
vertically  integrated  national 
programming  services.  The  2000  Report 
also  identifies  75  regional  networks,  27 
of  which  are  sports  channels,  many 
owned  at  least  in  part  by  MSOs,  and  30 
regional  and  local  news  networks  that 
compete  with  local  broadcast  stations 
and  national  cable  networks  (e.g.,  CNN). 

•  Technological  Advances:  Cable 
operators  and  other  MVPDs  continue  to 
develop  and  deploy  advanced 
technologies,  especially  digital 
compression  techniques,  to  increase  the 
capacities  and  to  enhance  the 
capabilities  of  their  transmission 
platforms.  These  technologies  allow 
MVPDs  to  deliver  additional  video 


options  and  other  services  {e.g.,  data 
access,  telephony,  and  interactive 
services)  to  their  subscriburs.  To  access 
these  wide  ranging  services,  consumers 
use  "navigation  devices."  The 
Commission  adopted  rules  that  required 
MVPDs  to  unbundle  security  from  other 
functions  of  digital  set-top  boxes  by  July 
1,  2000.  The  cable  industry  reports  that 
cab)e  operators  have  met  this  deadline 
to  have  digital  separate  security 
modules  available  for  consumers. 
Interface  requirements  and  a 
certification  process  for  the  high-speed 
cable  modems  needed  to  access  data 
services  have  also  been  developed. 
Cable  modems  are  now  for  sale  in 
selected  markets.  The  Commission 
expects  these  developments  to  increase 
competition  in  the  market  for 
equipment  used  by  subscribers.  In 
addition,  in  the  last  year,  interactive 
television  ("ITV")  services  are 
beginning  to  be  offered  through  cable, 
satellite,  and  terrestrial  technologies. 
ITV  provides  or  has  the  potential  to 
provide  a  wide  range  of  services, 
including  video  on  demand  ("VOD"),  e- 
mail,  TV-based  commerce,  Internet 
access,  and  program-related  content, 
using  digital  set-top  boxes  and  other 
devices  that  interface  with  television 
receivers  (e.g.,  WebTV). 

Ordering  Clauses 

5.  This  2000  Report  is  issued  pursuant 
to  authority  contained  in  sections  4(i), 
4(j),  403.  and  628(g)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i).  154(j),  403. 
and  548(g). 

6.  The  Office  of  Legislative  and 
Intergovernmental  Affairs  shall  send 
copies  of  the  2000  Report  to  the 
appropriate  committees  and 
subcommittees  of  the  United  States 
House  of  Representatives  and  United 
States  Senate. 

7.  The  proceeding  in  CS  Docket  No. 
00-132  IS  TERMINATED. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

(FR  Doc.  01-2375  Filed  1-25-01:  8:45  am) 
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SUMMARY:  In  this  document,  the 
Commission  seeks  comment  on  whether 
rules  should  be  considered  to  ensure 
that  interactive  television  ("ITV") 
services  develop  in  a  competitive 
fashion.  In  the  Memorandum  Opinion 
and  Order  in  CS  Docket  01-30,  the 
Commission  found  that  important 
questions  were  raised  regarding  ITV 
services  that  warrant  further 
examination  in  a  proceeding  of  general 
applicability.  Accordingly,  in  this 
dociunent  the  Commission  considers 
whether  industry-wide  rules  are  needed 
to  address  any  impediments  to  the 
development  of  ITV  services  and 
markets. 

DATES:  Comments  are  due  on  or  before 
March  19.  2001;  Reply  Comments  are 
due  on  or  before  April  20,  2001 . 
AOOftESSES:  Parties  who  choose  to  file 
by  paper  should  send  comments  to  the 
Commission's  Secretary,  Magalie  Roman 
Salas,  Office  of  the  Secretary,  Federal 
Communications  Commission,  445  12th 
Street,  SW.,  Washington.  DC  20554. 
Parties  who  choose  to  file  by  paper 
should  also  submit  their  comments  on 
diskette.  Parties  should  submit  diskettes 
to  Royce  Dickens,  Cable  Services 
Bureau.  445  12th  Street  SW.,  Room 
3A729,  Washington,  DC  20554.  In 
addition,  commenters  must  send 
diskette  copies  to  the  Commission's 
copy  contractor.  International 
Transcription  Service.  445  12th  Street. 
SW..  CY-B400,  Washington.  DC  20554. 
Comments  filed  through  the 
Commission's  Electronic  Comment 
Filing  System  (ECFS)  can  be  sent  as  an 
electronic  file  via  the  Internet  to 
http://www.fcc.gov/e-file/ecfs.html. 
FOR  FURTHER  INFORMATION  CONTACT: 
Royce  Dickens,  Cable  Services  Bureau  at 
(202)  418-7200.  TTY  (202)  418-7172. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
siunmary  of  the  Notice  of  Inquiry  in  CS 
Docket  No.  01-7,  FCC  01-15.  adopted 
January  12,  2001,  and  released  January 
18.  2001  ("Notice  ").  The  complete  text 
of  this  document  is  available  for 
inspection  and  copying  during  normeil 
business  hours  in  the  FCC  Reference 
Center,  554  12th  Street.  SW., 
Washington,  DC.  and  also  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service,  445  12th  Street,  SW..  CY-B400. 
Washington.  DC  20554.  In  addition,  the 
docimient  is  available  via  the  Internet  at 
http :// www.  fcc.gov/Bureaus/csb. 

Synopsis  of  the  Notice  of  Inquiry 

1 .  In  this  Notice,  the  Commission 
considers  whether  rules  are  needed  to 
address  any  impediments  to  the 
development  of  ITV  services  and 
markets. 


2.  The  Notice  seeks  comment  on  what 
services  constitute  ITV  services,  what 
entities  constitute  ITV  providers,  how 
ITV  services  will  be  delivered,  what 
business  models  will  govern  the 
delivery  of  ITV  services  to  consumers, 
and  the  general  status  of  an  FTV  services 
market.  The  Notice  seeks  comment  on 
whether,  if  it  were  determined  that 
operators  of  cable  systems  (or  another 
delivery  platform)  had  the  incentive  and 
ability  to  behave  anti-competitively 
vis-a-vis  ITV  service  providers,  the 
Commission  should  consider 
prohibiting  those  operators  fi-om 
discriminating  between  affiliated  and 
unaffiliated  ITV  service  providers. 

3.  The  Notice  also  seeks  comment  on 
the  legal  classifications  of  ITV  services, 
what  public  policy  and  statutory 
objectives  ITV  rules  would  promote, 
and  the  Conunission's  authority  to 
protect  this  market.  The  Notice  asks 
questions  about  enforcement  of  any  new 
rules,  proposing  alternatively  a 
voluntary  arbitration,  subject  to  judicial 
review,  or  a  Commission  complaint 
procedure. 

Filing  Procedures 

4.  Pursuant  to  applicable  procedures 
set  forth  in  §§1.415  and  1.419  of  the 
Commission's  Rules.  47  CFR  1.415  and 
1.419,  interested  parties  may  file 
comments  in  response  to  this  Notice  on 
or  before  March  19,  2001  and  reply 
comments  on  or  before  April  20.  2001. 
Comments  may  be  filed  using  the 
Commission's  Electronic  Comment 
Filing  System  ("ECFS")  or  by  filing 
paper  copies.  Comments  filed  through 
the  ECFS  can  be  sent  as  an  electronic 
file  via  the  Internet  to  <http://www.fcc/ 
e-file/ecfs.html>.  Generally,  only  one 
copy  of  an  electronic  submission  must 
be  filed.  If  multiple  docket  or 
rulemaking  numbers  appear  in  the 
caption  of  this  proceeding,  however, 
commenters  must  transmit  one 
electronic  copy  of  the  comments  to  each 
docket  or  rulemaking  number 
referenced  in  the  caption.  In  completing 
the  transmittal  screen,  commenters 
should  include  their  full  name.  Postal 
service  mailing  address,  and  the 
applicable  docket  or  rulemaking 
nimiber.  Parties  may  also  submit  an 
electronic  comment  by  Internet  e-mail. 
To  get  filing  instructions  for  e-mail 
comments,  commenters  should  send  an 
e-mail  to  ecfs@fcc.gov.  and  should 
include  the  following  words  in  the  body 
of  the  message,  "get  form<your  e-mail 
address."  A  sample  form  and  directions 
will  be  sent  in  reply. 

5.  Parties  who  choose  to  file  by  paper 
must  file  an  original  and  four  copies  of 
each  filing.  If  participants  want  each 
Commissioner  to  receive  a  personal 
copy  of  their  comments,  an  original  plus 


nine  copies  must  be  filed.  If  more  than 
one  docket  or  rulemaking  niunber 
appears  in  the  caption  of  this 
proceeding  commenters  must  submit 
two  additional  copies  for  each 
additional  docket  or  rulemaking 
number.  All  filings  must  be  sent  to  the 
Commission's  Secretary.  Magalie  Roman 
Salas.  Office  of  the  Secretary,  Federal 
Communications  Commission.  445  12th 
Street,  SW.,  Washington.  DC  20554.  The 
Cable  Services  Bureau  contact  for  this 
proceeding  is  Royce  Dickens. 

6.  Parties  who  choose  to  file  by  paper 
should  also  submit  their  comments  on 
diskette.  Parties  should  submit  diskettes 
to  Royce  Dickens.  Cable  Services 
Bureau.  445  12th  Street  SW.,  Room 
3A729.  Washington.  DC  20554.  Such  a 
submission  should  be  on  a  3.5-inch 
diskette  formatted  in  an  IBM  compatible 
form  using  MS  DOS  5.0  and  Microsoft 
Word,  or  compatible  software.  The 
diskette  should  be  accompanied  by  a 
cover  letter  and  should  be  submitted  in 
"read  only"  mode.  The  diskette  should 
be  clearly  labeled  with  the  party's  name, 
proceeding  (including  the  lead  docket 
nimiber  in  this  case  CS  Docket  No. 
01-7),  type  of  pleading  (comments  or 
reply  comments),  date  of  submission, 
and  the  name  of  the  electronic  file  on 
the  diskette.  The  label  should  also 
include  the  following  phrase  "Disk 
Copy — Not  an  Original."  Each  diskette 
should  contain  only  one  party's 
pleadings,  referable  in  a  single 
electronic  file.  In  addition,  commenters 
must  send  diskette  copies  to  the 
Commission's  copy  contractor. 
International  Transcription  Service,  445 
12th  Street,  SW.,  CY-B400,  Washington, 
DC.  20554. 

Federal  Communications  Commission. 

William  F.  Caton, 

Deputy  Secretary,  Federal  Communications 

Commission. 

[FR  Doc.  01-2376  Filed  1-25-01;  8:45  am) 

BNXmG  COOE6n2-01-P 


FEDERAL  ELECTION  COMMISSION 

Sunshine  Act  Notices;  Meeting 

agency:  Federal  Election  Commission. 

*        *        *        *        * 

DATE  «  TIME:  Tuesday,  January  30,  2001 

at  10  a.m. 

PLACE:  999  E  Street.  NW..  Washington, 

DC. 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2 

U.S.C.  437g. 
Audits  conducted  pursuant  to  2  U.S.C. 

437g.  438(b).  and  Title  26,  U.S.C. 
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Matters  concerning  participation  in  civil 
actions  or  proceedings  or  arbitration. 

Internal  persoimel  rules  and  procedures 
or  matters  affecting  a  particular 
employee. 

***** 

PREVIOUSLY  ANNOUNCED  DATE  A  TIME: 
Thursday,  February  1,  2001,  10  a.m. 
Meeting  open  to  the  public. 

This  Meeting  was  Cancelled. 
PERSON  TO  CONTACT  FOR  INFORMATION: 
Mr.  Ron  Harris.  Press  Officer, 
Telephone:  (202)  694-1220. 

Mary  W.  Dove, 

Acting  Secretary  of  the  Commission. 

[FR  Doc.  01-2441  Filed  1-23-01;  4:34  pm] 

aUJNG  COOC  871S-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1357-OR] 

Louisiana;  Maior  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Louisiana 
(FEMA-1357-DR).  dated  January  12, 
2001,  and  related  determinations. 
HHFECTIVE  DATE:  January  12.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale.  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472.  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
January  12.  2001.  the  President  declared 
a  major  disaster  under  the  authority  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act,  42  USC 
5121.  ef  seq.,  as  amended  by  the 
Disaster  Mitigation  Act  of  2000,  Pub.  L. 
106-390, 114  Stat.  1552  (2000),  as 
follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Louisiana, 
resulting  from  a  severe  winter  ice  storm 
beginning  December  11,  2000,  and 
continuing  tiirough  January  3,  2001,  is  of 
sufficient  severity  and  magnitude  to  warrant 
a  major  disaster  declaration  under  the  Robert 
T.  Stafford  Disaster  Relief  and  Emergency 
Assistance  Act.  42  USC  5121,  ef  seq.,  as 
amended  by  the  Disaster  Mitigation  Act  of 
2000,  Pub.  L.  No.  106-390,  114  Stat.  1552 
(2000)  (Stafford  Act).  I,  therefore,  declare  that 
such  a  major  disaster  exists  in  the  State  of 
Louisiana. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 


you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Public 
Assistance  and  Hazard  Mitigation  in  the 
designated  areas  and  any  other  forms  of 
assistance  under  the  Stafford  Act  you  may 
deem  appropriate.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Carlos  N.  Mitchell  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Louisiana  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

Bienville,  Caddo,  Claiborne,  Lincoln, 
Union,  and  Webster  Parishes  for  Public 
Assistance. 

All  parishes  within  the  State  of 
Louisiana  are  eligible  to  apply  for 
assistance  under  the  Hazard  Mitigation 
Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538.  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program:  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

lames  L.  Witt, 

Director. 

[FR  Doc.  01-2363  Filed  1-25-01;  8:45  am] 

BILUNQ  CODE  671  t-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1356-OR] 

Texas;  Amendment  No.  1  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  Texas 
(FEMA-1356-DR).  dated  January  8, 
2001,  and  related  determinations. 
EFFECTIVE  DATE:  January  15.  2001. 


FOR  FURTHER  INFORMATION  contact: 
Madge  Dale.  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency.  Washington,  DC 
20472,  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective  January 
15.2001. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  t>e  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program:  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  {DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  ana  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants:  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

(FR  Doc.  01-2362  Filed  1-25-01;  8:45  am) 

BILLING  COOC  6718-02-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Notice  Of  Meeting:  Secretary's 
Advisory  Commitlae  on  Generic 
Testing 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  seventh 
meeting  of  the  Secretary's  Advisory 
Committee  on  Genetic  Testing  (SACGT), 
U.S.  Public  Health  Service.  The  meeting 
will  be  held  from  9  a.m.  to  3:15  p.m.  on 
February  15.  2001  and  10:15  a.m.  to  4:30 
p.m.  on  February  16,  2001  at  the 
National  Institutes  of  Health,  Building 
31.  C  Wing,  Conference  Room  10.  9000 
Rockville  Pike.  Bethesda.  MD  20892. 
The  meeting  will  be  open  to  the  public  ■ 
with  attendance  limited  to  space 
available. 

The  Committee  will  discuss  a  number 
of  topics,  including  a  proposed 
classification  methodology  for  genetic 
tests;  a  draft  genetic  test  information 
template  for  health  professionals;  and  a 
draft  white  paper  on  genetics  education 
for  health  professionals.  Breakout 
sessions  are  scheduled  for  SACGT's 
working  groups  to  meet  and  disctiss 
ongoing  and  ftiture  projects.  The 
Committee  will  be  updated  on  the 
working  groups'  activities  and  progress 
dining  the  full  Committee  meeting.  The 
Committee  will  also  hear  an  update  on 
the  activities  of  the  Food  and  Drug 
Administration.  There  will  be  a  limited 
period  of  time  provided  for  public 
comment  and  interested  individuals 
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should  notify  the  contact  person  listed 
below. 

Under  authority  of  42  U.S.C.  217a, 
Section  222  of  the  Public  Health  Service 
Act,  as  amended,  the  Department  of 
Health  and  Hiunan  Services  established 
SACGT  to  advise  and  make 
recommendations  to  the  Secretary 
through  the  Assistant  Secretary  for 
Health  on  all  aspects  of  the 
development  and  use  of  genetic  tests. 
The  SACGT  is  directed  to  (1) 
recommend  policies  and  procedures  for 
the  safe  and  effective  incorporation  of 
genetic  technologies  into  health  care;  (2) 
assess  the  effectiveness  of  existing  and 
future  measures  for  oversight  of  genetic 
tests;  and  (3)  identify  research  needs 
related  to  the  Committee's  purview. 

The  draft  meeting  agenda  and  other 
information  about  SACGT  will  be 
available  at  the  following  web  site: 
http://www4 .  od.nih.gov/oba/sac^.htm. 
Individuals  who  wish  to  provide  public 
comments  or  who  plan  to  attend  the 
meeting  and  need  special  assistance, 
such  as  sign  language  interpretation  or 
other  reasonable  accommodations, 
should  notify  the  SACGT  Executive 
Secretary,  Ms.  Sarah  Carr,  by  telephone 
at  301-496-9838  or  E-mail  at 
scl  12c9nih.gov.  The  SACGT  office  is 
located  at  6705  Rockledge  Drive,  Suite 
750,  Bethesda,  Maryland  20892. 

Dated:  January  11.  2001. 
Sank  Cut. 

Executive  Secretary,  SACGT. 
(FR  Doc.  01-2326  Filed  1-25-01;  8:45  am) 

COM  4140-«t-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


CenlMVfor 
Pfwennon 


Control  and 


[Program  AmounoMnMit  01022] 

EpMamiology  and  Laboratory  Capacity 
for  Infectioua  DIteaeet;  Notice  of 
Availat>ility  of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2001 
funds  for  a  cooperative  agreement 
program  to  promote  adequate  capacity 
of  local.  State,  and  national  efforts  for 
epidemiologic  and  laboratory 
surveillance  and  response  for  infectious 
diseases.  This  program  addresses  the 
"Healthy  People  2010'  focus  area  of 
Immunization  and  Infectious  Diseases. 
For  the  conference  copy  of  "Healthy 
People  2010",  visit  the  internet  site: 
<http://www.health.gov/bealthypeopIe> 


The  purpose  of  the  Epidemiology  and 
Laboratory  Capacity  in  Infectious 
Diseases  (ELC)  program  is  to  assist  State 
and  eligible  loc^  public  health  agencies 
in  strengthening  basic  epidemiologic 
and  laboratory  capacity  to  address 
infectious  disease  threats  with  a  focus 
on  notifiable  diseases,  food-,  water-,  and 
vector-borne  diseases,  vaccine- 
preventable  diseases,  and  drug-resistant 
infections.  Awards  are  intended  to 
support  activities  that  enhance  the 
ability  of  a  program  to  identify  and 
monitor  the  occurrence  of  infectious 
diseases  of  public  health  importance  in 
a  community,  characterize  (Usease 
determinants,  identify  and  respond  to 
disease  outbreaks,  use  public  health 
data  for  priority  setting  and  policy 
development,  and  assess  the 
effectiveness  of  activities.  Strengthening 
collaboration  between  laboratory  and 
epidemiology  practice  is  seen  as  a 
crucial  component  of  this  program. 

This  [wogram  is  designed  to  support 
grantees  in  a  variety  of  ways.  For 
example,  in  health  departments  where 
gaps  in  p«s(Minel  and  equipment  are 
identified  as  major  barriers  to  effective 
siuveillance  and  response,  the  ELC 
program  can  provide  resources  to  hire 
staff  or  purchase  necessary  equipment. 
Fimds  can  also  be  used  to  enhance 
ongoing  activities. 

B.  EligiUe  Aj^tUcants 

Limited  (Competition 

Assistance  will  be  provided  only  to 
the  health  departments  of  States  or  their 
bona  fide  agents,  including  the  District 
of  Columbia,  the  Commonwealth  of 
Puerto  Rico,  the  Virgin  Islands,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  American  Samoa,  Guam, 
federally  recognized  Indian  tribal 
governments,  the  Federated  States  of 
Micronesia,  the  Republic  of  the 
Marshall  Islands,  and  the  Republic  of 
Palau.  In  addition,  official  public  health 
agencies  of  city  governments  with 
jurisdictional  populations  greater  than 
1,500,000  or  coimty  governments  with 
jurisdictional  populations  greater  than 
8,000,000  (based  on  1990  census  data) 
are  eligible  to  apply. 

The  ELC  program  was  initiated  in 
1995  with  Program  Announcement 
95043  and  expanded  in  1997  and  1999 
with  Program  Annoimcements  97020 
and  99032,  respectively.  A  total  of  39 
state  and  4  local  health  departments 
have  been  funded  to  date.  This 
announcement  is  a  further  expansion  of 
the  ELC  program  and  is  intended  to  add 
new  eligible  applicants  not  already 
funded  in  the  program.  States,  counties, 
and  cities  cturently  funded  imder  the 


ELC  program  are  not  eligible  to  apply 
under  this  program  announcement. 

C.  Availability  of  Funds 

Approximately  $5,250,000  is  available 
in  FY  2001  to  fund  approximately  15 
awards.  It  is  expected  that  the  average 
award  (total  direct  and  indirect  costs) 
will  be  $350,000.  Individual  awards 
may  range  from  $100,000  to  $500,000.  It 
is  expected  that  the  awards  will  begin 
on  or  about  April  1,  2001,  and  will  be 
made  for  a  12-month  budget  period 
within  a  project  period  of  up  to  five 
years.  Funding  estimates  may  change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

Recipient  Financial  Participation 

Although  a  requirement  for  matching 
funds  is  not  a  condition  for  receiving  an 
award  under  this  cooperative  agreement 
program,  applicants  must  document  the 
non-Federal  human  and  fiscal  resources 
that  will  be  available  to  conduct 
activities  outlined  in  the  proposal. 
Federal  funds  cannot  be  used  to  replace 
or  supplant  existing  State  and  local 
support.  See  Evaluation  Criteria 
(paragraph  6:  Budget)  for  additional 
information. 

D.  Program  Requireinents 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
listed  under  1.  (Recipient  Activities) 
and  CDC  will  be  responsible  for  the 
activities  listed  under  2.  (CDC 
Activities). 

1.  Recipient  Activities 

a.  Enhance  local  capacity  for 
gathering  and  evaluating  infectious 
disease  surveillance  data,  detecting  and 
investigating  outbreaks,  and  using 
siuveillance  data  for  public  health 
practice  and  clinical  follow-up. 
Applicants  should  analyze  their  current 
surveillance  infrastructure,  identify  gaps 
in  core  epidemiologic  and  laboratory 
capacity,  and  develop  applications  to 
this  program  annoimcement  that 
address  the  needs  of  their  respective 
health  jurisdictions.  National  priority 
program  areas  are  briefly  described 
below  and  are  examples  of  activities 
that  would  be  appropriate  to  propose 
under  this  program  announcement. 
Applicants  are  encouraged  to  consider 
activities  in  these  areas,  yet  there  is  no 
requirement  to  do  so.  Details  and 
example  activities  for  each  are  provided 
as  Attachments  in  the  Application  IGt. 
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(1)  Antimicrobial  Resistance 
(Attachment  2) 

Develop  or  improve  health 
department  capacity  for  siuveillance, 
prevention,  and  control  of  antimicrobial 
resistant  infections. 

(2)  Food-borne  Disease  (Attachment  3) 

Enhance  capacity  for  investigation, 
control,  and  reporting  of  foodbome 
disease  outbreaks  and  improve 
laboratory-based  surveillance  for 
emerging  foodbome  pathogens. 

(3)  Hepatitis  (Attachment  4} 

(a)  Develop  capacity  to  prevent  and 
control  hepatitis  C  virus  (HCV)  infection 
through  activities  that  are  integrated 
into  existing  public  health  prevention 
services  and  programs. 

(b)  Enhance  capacity  for  surveillance 
of  chronic  hepatitis  B  virus  (HBV)  and 
hepatitis  C  virus  (HCV)  infection. 

(4)  Influenza  (Attachment  5) 

Develop  and  enhance  capacity  for 
influenza  surveillance  and  response. 

(5)  National  Electronic  Disease 
Surveillance  System  (NEDSS) 
Assessment  and  Planning  (Attachment 
6) 

Assess  ciurent  information  systems 
personnel  and  technical  infrastructiu-e 
and  develop  a  plan  for  the 
implementation  of  the  NEDSS  systems 
architectiu^  (intended  for  applicants 
that  did  not  receive  any  NEDSS  funding 
from  CDC  in  FY  2000). 

(6)  West  Nile  Virus  (Attachment  7) 

Develop  and  implement  effective 
surveillance,  prevention,  and  control  of 
West  Nile  virus  and  other  arboviruses 
that  occur  in  the  U.S. 

b.  Ensure  appropriate  representation 
at  planning  and  priority-setting 
meetings  organized  for  recipients  of  this 
cooperative  agreement  program, 
including  sending  two  representatives 
to  the  International  Conference  on 
Emerging  Infections  scheduled  for 
March  2002  in  Atlanta. 

c.  If  a  proposed  project  involves 
research  on  human  participants,  ensure 
appropriate  Independent  Review  Board 
(IRB)  review. 

2.  CDC  Activities 

a.  Provide  consultation  and  assistance 
in  enhancing  local  epidemiologic  and 
laboratory  capacity  for  surveillance  and 
response  for  infectious  diseases. 

b.  Assist  in  monitoring  and  evaluating 
scientific  and  operational 
accomplishments  and  progress  in 
achieving  the  pvupose  of  this  program. 

c.  Provide  national  coordination  of 
activities  where  appropriate. 


d.  If  during  the  project  period 
research  involving  human  subjects 
should  be  conducted  and  if  CDC 
scientists  will  be  co-investigators  in  that 
research,  assist  in  the  development  of  a 
research  protocol  for  IRB  review  by  all 
institutions  participating  in  the  research 
project.  The  CDC  IRB  will  review  and 
approve  the  protocol  initially  and  on  at 
least  an  annual  basis  until  the  research 
project  is  completed. 

E.  Application  Content 

Letter  of  Intent  (LOI) 

In  order  to  assist  CDC  in  planning  and 
executing  the  evaluation  of  applications 
'submitted  under  this  announcement,  all 
parties  intending  to  submit  an 
application  are  requested  to  inform  CDC 
of  their  intention  to  do  so  not  later  than 
February  9,  2001.  Notification  should 
include:  (1)  name  and  address  of  the 
institution,  (2)  name,  address  and 
telephone  number  of  the  contact  person, 
and  (3)  a  list  of  the  activities/areas  that 
will  be  addressed  in  the  application. 
This  letter  of  intent  will  not  be  used  in 
evaluation  of  the  application. 
Notification  should  be  provided  by 
facsimile,  postal  mail,  or  E-mail,  to  the 
Grants  Management  Specialist 
identified  in  the  "Where  to  Obtain 
Additional  Information"  section  of  this 
announcement". 

Application 

Use  the  information  in  this  section 
and  in  the  Program  Requirements,  Other 
Requirements,  and  Evaluation  Criteria 
sections  to  develop  the  application 
content. 

.     Youi  application  will  be  evaluated  on 
the  criteria  listed  in  Section  G.,  so  it  is 
important  that  your  narrative  follow  the 
criteria  in  the  order  presented. 

The  application  narrative  (excluding 
budget,  budget  narrative,  appendices, 
and  required  forms)  must  not  exceed  20 
single-spaced  pages,  printed  on  one 
side,  with  one  inch  margins,  a  font  size 
no  smaller  than  10,  and  on  white  8.5" 
X  11"  paper.  All  pages  must  be  clearly 
numbered,  a  complete  index  to  the 
application  and  its  appendices  must  be 
included,  and  the  required  original  and 
two  copies  miist  be  submitted  imstapled 
and  unbound  [i.e.,  so  it  can  be  easily  fed 
through  an  automatic  document  feed 
copier). 

To  the  extent  possible,  application 
narratives  and  budgets  should  clearly 
delineate  separate  and  distinct  program 
areas  or  groups  of  activities. 

If  any  proposed  activities  involve 
human  subjects  research,  include  plans 
to  assure  that  appropriate  Institutional 
Review  Board  (IRB)  approval  is 
obtained.  Include  protocols  and  IRB 
review/approval  status  if  available. 


If  indirect  costs  are  being  charged, 
include  a  copy  of  your  organization's 
most  ciurent  indirect  cost  rate 
agreement  or  cost  allocation  plan. 

Letters  of  support  can  be  included  if 
applicants  anticipate  the  participation 
of  other  organizations  or  political 
subdivisions  in  conducting  proposed 
activities.  Specific  roles  and 
responsibilities  should  be  delineated. 
Do  NOT  include  any  letters  of  support 
from  CDC.  XCDC  assistance  will  be 
provided  to  all  recipients  as  described 
in  CDC  Activities,  above. 

F.  Submission  and  Deadline 

Letter  of  Intent  (LO!) 

The  Letter  of  Intent  (LOI)  should  be 
submitted  on  or  before  February  9,  2001 
and  can  be  provided  by  facsimile,  postal 
mail,  or  E-mail  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement.  Your  letter  of  intent 
should  include:  (1)  Name  and  address  of 
the  institution,  (2)  name,  address,  and 
telephone  number  of  the  contact  person, 
and  (3)  a  list  of  the  activities/areas  that 
will  be  addressed  in  the  application. 

Application 

Submit  the  original  and  two  copies  of 
CDC  0.1246(E).  Forms  are  in  the 
application  kit.  Submit  the  application 
to  the  Grants  Management  Specialist 
identified  in  the  "Where  to  Obtain 
Additional  Information"  section  of  this 
announcement,  on  or  before  February 
23,  2001. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

(a)  Received  on  or  before  the  deadline 
date;  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain 

a  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service.  Private  metered  postmarks  shall 
not  be  acceptable  as  proof  of  timely 
mailing.) 

Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  (a)  or 
(b)  above  are  considered  late 
applications,  will  not  be  considered, 
and  will  be  returned  to  the  applicant. 

G.  Evaluation  Criteria 

Each  application  will  be  evaluated 
individually  against  the  following 
criteria  by  an  independent  review  group 
appointed  by  CDC. 

1 .  Description  of  the  population  under 
surveillance,  either  the  State  or  other 
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appropriate  jurisdiction  (if  an  applicant 
is  a  county,  city,  or  other  agency)  (5 
points).  Extent  to  which  the  application 
provides  information  on  the  population 
size,  demographic  characteristics, 
geographic  distribution,  racial/ethnic 
makeup,  and  hefdth  care  delivery 
systems. 

2.  Description  of  existing  public 
health  infectious  disease  epidemiology, 
laboratory,  and  information  systems 
capacity  (15  points).  Extent  to- which  the 
applicant: 

a.  Describes  existing  infectious 
disease  siu^eillance  and  response 
activities,  including  reporting 
requirements,  spectrum  of  laboratory 
specimen  testing  performed,  degree  of 
automation  of  laboratory  and 
epidemiologic  information  management, 
and  public  health  response  capacity. 

b.  Provides  information  on  existing 
staffing,  management,  material  and 
equipment  investment,  training,  space, 
and  financial  support  of  laboratory  and 
epidemiologic  capacity  for  public  health 
siirveillance  and  response  for  infectious 
diseases. 

c.  Describes  current  collaboration 
between  its  epidemiology  and 
laboratory  programs  in  surveillance  and 
response  including  the  existence  of,  or 
potential  for,  integrated  uses  of 
surveillance  data; 

d.  Describes  current  or  previous 
collaborative  relationships  with  clinical 
laboratories,  local  health  agencies, 
academic  medicine  groups,  and  health 
care  practitioners,  including  HMOs  or 
managed  care  providers;  and 
demonstrates  the  potential  of  these 
relationships  for  enhanced  surveillance 
and  public  health  response  activities. 

3.  Identification  of  areas  of  need 
(gaps)  in  surveillance  and  response  for 
infectious  diseases  and  understanding 
of  the  objectives  of  this  cooperative 
agreement  program  (20  points). 

The  extent  to  which  the  applicant 
outlines  State  and  local  needs  in 
epidemiology,  laboratory,  and/or 
information  systems  capacity  for  public 
health  surveillance  and  response  for 
infectious  diseases. 

4.  Operational  Plan  (Note:  Provide  a 
detailed  description  of  first  year 
activities  only  and  briefly  describe 
future  year  activities)  (45  points).  Extent 
to  which  the  proposed  plan: 

a.  OuUines  activities  that  clearly 
address  the  applicant's  identified  needs 
in  capacity  and  that  are  appropriate  for 
any  specific  diseases,  conchtions,  and/or 
national  priority  program  areas 
addressed  by  the  applicant. 

b.  Describes  steps  to  be  taken  to 
facilitate  and  strengthen  collaboration 
between  epidemiology  and  laboratory 
practice. 


c.  Includes  current  letters  of  support 
from  participating  agencies,  institutions, 
and  organizations  indicating  their 
willingness  to  participate  in  the 
activities  as  proposed  in  the  operational 
plan. 

d.  If  any  research  involving  human 
subjects  is  proposed,  has  met  the  CDC 
Policy  requirements  regarding  the 
inclusion  of  women,  ethnic,  and  racial 
groups  in  any  proposed  research.  This 
includes: 

(1)  The  proposed  plan  for  the 
inclusion  of  both  sexes  and  racial  and 
ethnic  minority  populations  for 
appropriate  representation. 

(2)  The  proposed  justification  when 
representation  is  limited  or  absent. 

(3)  A  statement  as  to  whether  the 
design  of  the  study  is  adequate  to 
measure  differences  when  warranted. 

(4)  A  statement  as  to  whether  the 
plans  for  recruitment  and  outreach  for 
study  participants  include  the  process 
of  establishing  partnerships  with 
conununity(ies)  and  recognition  of 
mutual  benefits. 

5.  Plan  for  monitoring  and  evaluation 
(15  points).  The  extent  to  which  the 
applicant  describes  a  detailed  plan  for 
monitoring  the  implementation  of  the 
activities  and  evaluating  the  extent  to 
which  the  proposed  activities 
strengthen  local  and  national 
epidemiologic  and  laboratory  capacity 
for  infectious  diseases. 

6.  Budget  (not  scored) 

a.  A  detailed  budget  with  a  line-item 
justification  and  any  other  information 
to  demonstrate  that  the  request  for 
assistance  is  consistent  with  the 
purpose  and  objectives  of  this 
cooperative  agreement  program. 

b.  Although  matching  funds  are  not  a 
condition  for  receiving  an  award  under 
this  program,  include  in  the  budget,  a 
separate  line-item  accoimting  of  non- 
Federal  contributions  (funding, 
personnel,  and  other  resources)  that  will 
be  directiy  allocated  to  the  proposed 
activities.  Identify  any  non-applicant 
sources  of  these  contributions. 

c.  If  requesting  funds  for  any 
contractual  activities,  provide  the 
following  information  for  each  contract: 
(1)  Name  of  proposed  contractor,  (2) 
breakdown  and  justification  for 
estimated  costs,  (3)  description  and 
scope  of  activities  to  be  performed  by 
contractor,  (4)  period  of  performance, 
(5)  method  of  contractor  selection  (e.g., 
sole-source  or  competitive  solicitation), 
and  (6)  method  of  accoimtability. 

7.  Human  Subjects:  (Not  Scored) 
If  any  research  involving  human 

subjects  is  proposed,  does  the 
application  adequately  address  the 
requirements  of  Tide  45  CFR  part  46  for 
the  protection  of  human  subjects? 


H.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of: 

1.  progress  reports  (aimual),  no  more 
than  90  days  after  the  end  of  the  budget 
period; 

2.  financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period;  and 

3.  Final  Financial  Status  and 
Performance  reports,  no  more  than  90 
days  after  the  end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

Public  Health  Surveillance  and 
Information  Systems 

To  modernize  and  enhance  public 
health  siirveillance  and  information 
systems,  CDC  and  its  public  health 
partners  are  implementing  the  NEDSS. 
CDC's  NEDSS  implementation  strategies 
include  ensuring  that  relevant  activities 
funded  through  its  various  cooperative 
agreement  programs  will  be  consistent 
with  the  functional  and  technical 
specifications  of  the  NEDSS  information 
architecture  (www.cdc.gov/od/hissb/ 
docs.htm).  As  part  of  the  terms  of  this 
program  announcement,  grantees  agree 
to  evaluate  current  activities  with 
respect  to  the  NEDSS  information 
systems  architecture;  plan  how  to 
modify  these  activities,  if  necessary,  so 
that  they  are  consistent  with  NEDSS 
.  specifications;  and,  if  possible,  begin  to 
implement  NEDSS  specifications  in 
relevant  activities. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  1  in  the 
application  kit. 

AR-1     Human  Subjects  Requirements 
AR-2    Requirements  for  Inclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Research 
AR-7    Executive  Order  12372  Review 
AR-10    Smoke-Free  Workplace 

Requirements 
AR-1 1    Healthy  People  2010 
AR-1 2    Lobbying  Restrictions 

I.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under  the 
Public  Health  Service  Act  Sections 
301(a)[42  U.S.C.  241(a)]  and 
317(k)(2)[42  U.S.C.  247b(k)(2)),  as 
amended.  The  Catalog  of  Federal 
Domestic  Assistance  niunber  is  93.283. 
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J.  Where  to  Obtain  Additioiud 
lafbrmation 

This  and  other  CDC  annouincements 
can  be  found  on  the  CDC  home  page 
Internet  address— <http:// 
www.cdc.gov>.  Click  on  "Funding" 
then  "Grants  and  Cooperative 
Agreements." 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from: 

Gladys  Gissentanna,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  2920 
Brandywine  Road,  Room  3000,  AUanta, 
Georgia  30341-5539,  Telephone  (770) 
488-2753,  Email  address  :  gcg4@cdc.gov 

For  program  technical  assistance, 
contact:  Deborah  A.  Deppe,  M.P.A., 
National  Center  for  Infectious  Diseases, 
Mailstop  Cl2,  Centers  for  Disease 
Control  and  Prevention,  AUanta,  GA 
30333,  Telephone  (404)  639-4668,  E- 
mail  address:  dadl@cdc.gov 

Dated:  January  22,  2001. 
John  L.  WiUiams, 

Director,  Procurement  and  Grants  Office, 

Centers  for  Disease  Control  and  Prevention 

(CDC). 

(FR  Doc.  01-2365  Filed  1-25-01;  8:45  am) 

BHJJNG  COOE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[Document  ktontifier:  HCFA-1S61] 

Agency  information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Health  Care  Financing 
Administration. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 


(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  New  Collection. 

Title  of  Information  Collection:  Health 
Insurance  Benefit  Agreement  and 
Supporting  Regulations  in  42  CFR  part 
489. 

Form  iVo..HCFA-1561  (OMB  #0938- 
NEW). 

Use:  Applicants  to  the  Medicare 
program  are  required  to  agree  to  provide 
services  in  accordance  with  Federal 
requirements.  The  HCFA-1561  is 
essential  for  HCFA  to  ensure  that 
applicants  are  in  compliance  with  the 
requirements.  Applicants  will  be 
required  to  sign  the  completed  form  and 
provide  operational  information  to 
HCFA  to  assure  that  they  continue  to 
meet  the  requirements  after  approval. 

Frequency:  Other  as  needed. 

Affected  Public:  Business  or  other  for- 
profit.  Not-for-profit  institutions,  and 
State,  Local  or  Tribal  Government. 

Number  of  Respondents:  3,000. 

Total  Annual  Responses:  3,000. 

Total  Aimual  Hours:  150. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
number,  OMB  niunber,  and  HCFA 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directiy  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Information  Services, 
Security  and  Standards  Group,  Division 
of  HCFA  Enterprise  Standards, 
Attention:  Dawn  Willinghan,  Room  N2- 
14-26,  7500  Security  Boulevard. 
Baltimore,  Maryland  21244-1850. 

Dated:  January  18,  2001. 
John  P.  Burke  m, 

HCFA  Reports  Clearance  Officer,  HCFA  Office 
of  Information  Services,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 
(FR  Doc.  01-2393  Filed  1-25-01;  8:45  am] 

BILUNO  COOE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

Propossd  Collection;  Comment 
Request;  Evaluation  of  ths  NIDCD 
Minority  and  Disability  Supplemsnt 


summary:  In  compliance  with  the 
requirement  of  section  350(6)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1993, 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
National  Institute  on  Deafness  and 
Other  Communication  Disorders 
(NIDCD),  the  National  Institutes  of 
Health  (NIH),  will  publish  periodic 
summaries  of  proposed  projects  to  be 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  an 
approval. 

Proposed  Collection: 

Title:  Evaluation  of  the  Minority  and 
Disability  Supplement  Program.  Type  of 
Information  Request:  New.  Need  and 
Use  of  Information  Collection:  The 
NIDCD  was  established  to  support 
biomedical  and  behavioral  research  and 
research  training  in  hearing,  smell, 
balance,  taste,  voice,  speech  and 
language.  Although  minorities  and 
people  with  disabilities  will  soon 
dominate  the  work  force,  these  groups 
are  underrepresented  in  the  professional 
fields  of  science  and  health.  To 
encourage  members  of  these  groups  to 
pursue  careers  in  these  fields,  NIDCD 
provides  opportimities  for  extramural 
grant  recipients  to  mentor  promising 
candidates.  The  proposed  survey  will 
collect  information  &t>m  participants  in 
the  Minority  and  Disability  Supplement 
Program  and  will  yield  information 
about  satisfaction  of  participants  with 
the  program  and  how  participation  may 
have  lead  to  the  pursuit  of  a  career  in 
the  health  field.  Frequency  of  Response: 
One.  Affected  Public:  Individuals.  Type 
of  Respondent:  Minority  individuals 
and  individuals  with  disabilities  who 
have  previously  participated  in  the 
Supplement  Program.  The  aimual 
reporting  burden  is  as  follows: 
Estimated  Number  of  Respondents:  200. 
Estimated  Number  of  Responses  per 
Respondent:  One.  Average  Burden 
Hours  Per  Response:  0.5;  and  Estimated 
Total  Annual  Burden  Hours  Requested: 
100.  The  annualized  cost  to  respondents 
is  estimated  at:  $150.  There  are  no 
Capital  Costs  to  report.  There  are  no 
Operating  or  Maintenance  Costs  to 
report. 
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Type  of  respondents 


Estimated 

number  of 

respoTHients 


Estimated 

number  of 

responses  per 

respondent 


Average 
burden  hours 
per  response 


Estimated  total 

annual  burden 

hours 

requested 


Survey  of  Partiapant 
Total 


200 


0.5 


200 


100 


100 


Request  for  Comment: 

Written  comments  and/or  suggestions 
are  invited  from  the  public  and  affected 
agencies  on  one  or  more  of  the  following 
points:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  fulfillment  of  the  Minority  and 
DisabiUty  Supplement  Grants  Program, 
including  whether  the  information  will 
be  useful;  (2)  the  accuracy  of  the 
estimate  of  the  burden  of  the  proposed 
data  collection,  including  the  validity  of 
the  methodology;  (3)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
data  collection;  and  (4)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  appropriate  use  of  automated 
collection  techniques  and  information 
technology. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  the 
proposed  survey  and  intent  to  collect 
data,  or  to  obtain  a  copy  of  the  design 
of  the  collection,  contact  Judith  A. 
Ck)oper,  Ph.D.,  Chief,  Scientific 
Pro-ams  Branch,  NHXD,  NIH,  6120 
Executive  Blvd..  EPS  400-C,  MSC  7180, 
Bethesda,  MD  20892,  or  call  non  toll- 
free  ntunber  (301)  496-5061,  or  E-mail 
your  request,  including  your  address  to: 
judith_cooper@nih.gov 

Comments  Due  Date: 

Comments  regarding  this  information 
collection  are  best  assured  of  having 
their  full  effect  if  received  on  or  before 
March  27,  2001. 

SUPPt^MENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  4  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  the  public  submit 
reports,  keep  records,  or  provide 
information  to  a  third  party.  Section 
3506(c)(2)(A)  of  the  PRA  requires 
federal  agencies  to  provide  a  60-day 
notice  in  the  Federal  Register 
concerning  proposed  collections  of 
information  before  submitting  the 
collection  to  OMB  for  approval.  To 
comply  with  this  requirement,  NIDCD  is 
publishing  notice  of  the  proposed 
collection  of  information  listed  below. 


The  NIDCD  Minority  and  Disability 
Supplement  Program  was  designed  to 
encourage  individuals  underrepresented 
in  biomedical  and  behavioral  research 
in  hiunan  communication  to  participate 
in  that  research.  The  individuals 
participate  on  currently  funded  NIDCD 
grants  and  receive  mentoring  from 
NIDCD  Principal  Investigators. 

Anecdotal  feedback  indicates  that 
program  participants  and  mentors  find 
the  program  provides  interesting 
opportunities  and  encourages 
individuals  to  pursue  careers  in  a 
variety  of  health  fields.  However,  there 
is  little  systematic  evidence  evaluating 
the  level  of  the  Program's  success  or 
failure  in  accomplishing  these  goals. 
The  proposed  survey  will  attempt  to 
assess  how  individuals'  participation  in 
the  Supplement  Program  has  influenced 
career  and  educational  choices.  This 
information  will  provide  support  for 
NIDCD's  continued  participation  in  the 
Program. 

One  survey  has  been  proposed  to 
collect  information  on  the  current  status 
of  individuals  previously  supported  by 
an  NIDCD  Supplement.  This  stuvey  will 
obtain  the  ciurent  contact  information 
of  the  participants  and  assess  the 
individuals'  educational  and  career 
achievements,  their  goals  for  future 
^ucation,  and  current  specific  field(s) 
of  study/employment. 

The  survey  will  be  administered  via  a 
telephone  interview  that  should  take 
approximately  30  minutes  to  complete. 
Respondents  who  cannot  schedule  30 
minutes  of  time  or  who  find  telephone 
conversations  difficult  will  be  given  the 
opportunity  to  respond  by  alternate 
means  such  as  mail,  fax,  and  e-mail.  All 
participants  from  the  inception  of  the 
program  will  be  included  in  this  survey 
process.  It  is  anticipated  that  the  total 
number  of  participants  will  not  exceed 
200. 

Dated:  January  17.  2001. 
David  Kerr, 

ExecuUve  Officer,  NIDCD. 
|FR  Doc.  01-2328  Filed  1-25-01;  8:45  am] 

MLUNQ  COOe  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  InstHutea  of  Health 

Consensus  Development  Conference 
on  Diagnosis  and  Management  of 
Dental  Carles  Throughout  Life 

Notice  is  hereby  given  of  the  National 
Institutes  of  Health  (NIH)  Consensus 
Development  Conference  on  "Diagnosis 
and  Management  of  Dental  Caries 
Throughout  Life,"  which  will  be  held 
March  26-28,  2001,  in  the  NIH's 
Natcher  Conference  Center,  9000 
Rockville  Pike,  Bethesda,  Maryland, 
20892.  The  conference  begins  at  8  am  on 
March  26  and  27,  and  at  9  am  on  March 
28  and  is  open  to  the  public. 

The  purpose  of  the  conference  is  to 
examine  the  ciurent  state  of  dental 
caries  detection,  management,  and 
prevention  so  that  health  care  providers 
and  the  general  public  can  make 
informed  decisions  about  this  important 
public  health  issue. 

During  the  first  day-and-a-half  of  the 
conference,  experts  will  present  the 
latest  research  findings  on  dental  caries 
to  an  independent,  non-Federal 
consensus  development  panel.  After 
weighing  all  of  the  scientific  evidence, 
the  panel  will  draft  a  statement  that  will 
address  the  following  key  questions: 

•  What  are  the  best  methods  for 
detecting  early  and  advanced  dental 
caries  [validity  and  feasibility  of 
traditional  methods;  validity  and 
feasibility  of  emerging  methods]? 

•  What  are  the  best  indicators  for  an 
increased  risk  of  dental  caries? 

•  What  are  the  best  methods  available 
for  the  primary  prevention  of  dental 
caries  initiation  throughout  life? 

•  What  are  the  best  treatments 
available  for  reversing  or  arresting  the 
progression  of  early  dental  caries? 

•  How  should  clinical  decisions 
regarding  prevention  and/ or  treatment 
be  affected  by  detection  methods  and 
risk  assessment? 

•  What  are  promising  new  research 
directions  for  the  prevention,  diagnosis, 
and  treatment  of  dental  carries? 

On  the  final  day  of  the  conference,  the 
panel's  draft  statement  will  be  read  in 
public,  at  which  time  members  of  the 
public  are  invited  to  offer  comments  on 
the  draft. 
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The  primary  sponsors  of  this  meeting 
are  the  National  Institute  of  Dental  and 
Craniofacial  Research  and  the  NIH  office 
of  Medical  Applications  of  Research. 
Cosponsors  include  the  National 
Institute  on  Aging  and  the  U.S.  Food 
and  Drug  Administration. 

This  is  the  115th  Consensus 
Development  Conference  held  by  the 
SUH  in  the  24-year  history  of  the 
Consensus  Development  Program. 
Advance  information  about  tihe 
conference  and  conference  registration 
materials  may  be  obtained  from 
Prospect  Associates  of  Silver  Spring, 
Maryland  by  calling  (301)  592-3320  or 
by  email  to 

den  talcaries@prospectassoc.  com . 
Prospect  Associates'  address  is  10720 
Columbia  Pike,  Suite  500,  Silver  Spring, 
Maryland  20901-4437.  A  conference 
agenda  and  registration  information  is 
also  available  on  the  NIH  Consensus 
Program  Web  site  at  http:// 
consensus. nih  .gov. 

Dated:  January  13.  2001. 
Yvonne  T.  M addox. 
Acting  Deputy  Director.  NIH. 
(FR  Doc.  01-2327  Filed  1-25-01;  8:45  am) 

,  9iUJN0  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
bistHuta;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Conunittee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart,  Lung. 

id  Blood  Institute  Special  Emphasis  Panel. 

Date:  February  15-16,  2001. 

Time:  7  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
1  splications. 

Place:  Holiday  Inn — Chevy  Chase,  5520 
If  isconsih  Avenue,  Bethesda.  MD  20815. 

Contact  Person:  Roy  L  White,  PhD. 
Scientific  Review  Administrator.  Review 
Branch.  NIH,  NHLBI,  Rockledge  Building  II. 


6701  Rockledge  Drive,  Room  7196,  Bethesda, 
MD  20892,  301-435-0291. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 
Vascular  Diseases  Research;  93.838.  Lung 
Diseases  Research;  93.839.  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  January  17.  2001. 

La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-2339  Filed  1-25-01;  8:45  am] 

BOJJNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  institute  of  Nursing  Research; 
Notice  of  Closed  Meeting 

Ptusuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  vtrith  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Tide  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Nursing  Research  Initial  Review  Group. 

Date:  February  15-16,  2001. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  5520  Wisconsin  Ave. 
Chase  Room,  Chevy  Chase,  MD  20815. 

Contact  Person:  Mary  J.  Stephens-Frazier. 
PhD,  Scientific  Review  Administrator. 
National  Institute  of  Nursing  Research, 
National  Institutes  of  Health.  Natcher 
Building.  Room  3AN32.  45  Center  Drive, 
Bethesda.  MD  20892,  (301)  594-5971. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.361.  Nursing  Research. 
National  Institutes  of  Health,  HHS) 

Dated:  January  18.  2001. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-2329  Filed  1-25-01;  8:45  am) 

BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  institute  of  Nursing  Research; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  {personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Nursing  Research  Special  Emphasis  Panel. 

Date:  February  22-23.  2001. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Doubletree  Hotel.  1750  Rockville 
Pike.  Rockville.  MD  20852. 

Contact  Person:  Mary  J.  Stephens-Frazier. 
PhD,  Scientific  Review  Administrator, 
National  Institute  of  Nursing  Research. 
National  Institutes  of  Health,  Natcher 
Building.  Room  3AN32,  Bethesda,  MD  20892. 
(301)  594-5971. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.361,  Nursing  Research, 
National  Institutes  of  Health.  HHS) 

Dated:  January  18,  2001. 
La  Verne  Y.  StriJogfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-2330  Filed  1-25-01;  8:45  am] 

MLUNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  institute  of  Arthritis  and 
Musculoskeletal  and  Sidn  Disease; 
Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Arthritis  and  Musculoskeletal 
and  Skin  Diseases  Advisory  Council. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
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language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  [Kivacy. 

Name  of  Committee:  National  Arthritis  and 
Musculoskeletal  and  Skin  Diseases  Advisory 
Council. 

Date:  February  15,  2001. 

Open:  8:30  a.m.  to  2  p.m. 

Agenda:  The  meeting  will  be  open  to  the 
public  to  discuss  administrative  details 
relating  to  Council  business  and  special 
reports. 

Place:  31  Center  Drive,  BIdg..  31; 
Conference  Room  6.  Bethesda.  MD  20892. 

Closed:  2  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Ptoce:  31  Center  Drive,  BIdg..  31; 
Conference  Room  6,  Bethesda,  MD  20892. 

Contact  Person:  Steven  J.  Hausman,  PhD, 
Deputy  Director.  NIAMS/NIH,  BIdg.  31. 
Room  4C-32.  31  Center  Dr.  MSC  2350, 
Bethesda,  MD  20892-2350. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.846,  Arthritis. 
Musculoskeletal  and  Skin  Diseases  Research, 
National  bistitutes  of  Health,  HHS) 

Dated:  January  18.  2001. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  01-2331  Filed  1-25-01;  8:45  am) 

HLUNG  CODE  4140-01-11 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Arttultis  and 
Musculoskeletal  and  Skin  Diseases; 
Notk:e  of  CkMed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material. 


and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  person  privacy. 

Mime  of  Committee:  National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  Special  Emphasis  Panel. 

Date:  February  20,  2001. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Marriott  Hotel.  5151  Pooks  Hill 
Road,  Bethesda,  MD  20814. 

Contact  Person:  Aitab  A.  Ansari,  PhD, 
Scientific  Review  Administrator,  National 
Institutes  of  Health.  NIAMS,  Natcher 
Building.  45  Center  Drive.  Room  5AS25N, 
Bethesda.  MD  20892.  301-594-4952. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.846,  Arthritis, 
Musculoskeletal  and  Skin  Diseases  Research. 
National  Institutes  of  Health,  HHS) 

Dated:  January  18.  2001. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  01-2332  Filed  1-25-01;  8:45  am] 
■LUNO'COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Natk>nal  Institutes  of  Health 

Natk>nal  Institute  of  Environmental 
Health  Sciences;  Notice  of  CkMed 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel  Centers  for  Children's 
Environmental  Health  and  Disease 
Prevention  Research  (RFA  ES-00-008). 

Date:  March  11-14,  2001. 

Time:  7  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NC  Biotechnology  Center,  15  T.  W. 
Alexander  Drive,  Post  Office  Box  13547, 
Research  Triangle  Park.  NC  27709. 


Contact  Person:  Linda  K.  Bass,  PhD, 
Scientific  Review  Administrator,  NIEHS,  PO 
Box  12233  EC-30.  Research  Triangle  Park  NC 
?7709,  (919)  541-1307. 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel  Advanced  Research 
Cooperation  in  Environmental  Health 
Sciences  (ARCH),  RFA  ES-00-006. 

Date:  March  14-16.  2001. 

Time:  7  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hawthorn  Suites  Hotel,  300 
Meredith  Drive,  Durham.  NC  27713. 

Contact  Person:  J.  Patrick  Mastin.  PhD. 
Scientific  Review  Administrator,  Scientific 
Review  Branch/DERT,  NIEHS,  P.O.  Box 
12233  MD  EC-30.  Research  Triangle  Park. 
NC  27709  (919)  541-1446. 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel  Research  Scientist 
Development  Awards  (K02s). 

Date:  April  11.  2001. 

Time:  1  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIEHS— East  Campus,  Building 
4401,  Conference  Room  122.  79  Alexander 
Drive.  Research  Triangle  Park.  NC  27709 
(Telephone  Conference  Call). 

Contact  Person:  Linda  K.  Bass.  PhD, 
Scientific  Review  Administrator,  NIEHS,  PO 
Box  12233  EC-30.  Research  Triangle  Park, 
NC  27709  (919)  541-1307. 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel  Mentored  Quantitative 
Research  Career  Development  Awards 
(K25s). 

Date:  April  11,  2001. 

Time:  2  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIEHS— East  Campus.  Building 
4401.  Conference  Room  122.  79  Alexander 
Drive.  Research  Triangle  Park.  NC  27709 
(Telephone  Conference  Call). 

Contact  Person:  Linda  K.  Bass.  PhD. 
Scientific  Review  Administrator.  NIEHS.  PO 
Box  12233  EC-30.  Research  Triangle  Park, 
NC  27709  (919)  541-1307. 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel  Mentored  Patient-Oriented 
Research  Career  Development  Awards 
(K23s). 

Date;  April  12,  2001. 
Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIEHS,  79  T.  W.  Alexander  Drive. 
Building  4401.  Conference  Room  3446, 
Research  Triangle  Park,  NC  27709 
(Telephone  Conference  Call). 

Contact  Person:  Linda  K.  Bass.  PhD. 
Scientific  Review  Administrator,  NIEHS,  PO 
Box  12233  EC-30.  Research  Triangle  Park. 
NC  27709,  (919)  541-1307. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.113,  Biological  Response  to 
Environmental  Health  Hazards;  93.114, 
Applied  Toxicological  Research  and  Testing; 
93.115,  Biometry  and  Risk  Estimation — 
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Health  Risks  from  Environmental  Exposures; 
93.142.  NIEHS  Hazardous  Waste  Worker 
Health  and  Safety  Training;  93.143.  NIEHS 
Superfund  Hazardous  Substances — Basic 
Research  and  Education;  93.894,  Resources 
and  Manpower  Development  in  the 
Environmental  Health  Sciences,  National 
Institutes  of  Health,  HHS) 
Dated:  January  18,  2001. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FRDoc.  01-2333  Filed  1-25-01;  8:45  am] 
BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Nattonal  institutes  of  Health 

Natkmal  Institute  on  Drug  AlMJse; 
Nottee  of  Ck>sed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted , 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel  SBIR: 
"High  Performance  Chemistry — Directed 
Analog  Synthesis". 

Z>ote;  February  1.  2001. 

Time:  1:30  p.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Neuroscience  Center.  National 
Institutes  of  Health.  6001  Executive  Blvd., 
Bethesda,  MD  20892.  (Telephone  Conference 
Call). 

Contact  Person:  Eric  Zatman.  Contract 
Review  Specialist.  Office  of  Extramural 
Affairs.  National  Institute  on  Drug  Abuse. 
National  Institutes  of  Health.  DHHS.  6001 
Executive  Boulevard.  Room  3158.  MSC  9547, 
Bethesda,  MD  20892-9547,  (301)  435-1438. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.277,  Drug  Abuse  Scientist 
Development  Award  for  Clinicians,  Scientist 
Development  Awards,  and  Research  Scientist 
Awards;  93.278.  Drug  Abuse  National 
Research  Service  Awards  for  Research 
Training;  93.279,  Drug  Abuse  Research 
Programs.  National  Institutes  of  Health.  HHS) 


Dated:  January  17.  2001. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-2335  Filed  1-25-01;  8:45  am) 
aaUNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Natkyial  Institutes  of  Health 

Nattonal  Institute  of  Neurok>gical 
Disorders  and  Stroke;  Notice  of  Ck>eed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel. 

Date:  February  2,  2001. 

Time:  1  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd.. 
Bethesda,  MD  20892  (Telephone  Conference 
Call). 

Contact  Person:  Phillip  F.  Wiethom. 
Scientific  Review  Administrator.  Scientific 
Review  Branch,  NINDS/NIH/DHHS. 
Neuroscience  Center,  6001  Executive  Blvd, 
Suite  3208.  MSC  9529.  Bethesda.  MD  20892- 
9529,  301-496-9223. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.853.  Clinical  Research 
Related  to  Neurological  Disorders;  93.854. 
Biological  Basis  Research  in  the 
Neurosciences,  National  Institutes  of  Health. 
HHS) 

Dated:  January  17.  2001. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  01-2336  Filed  1-25-01;  8:45  am] 

BILLMO  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Natkxiai  Institutes  of  Health 

Natk>nal  Institute  on  Drug  Abuse; 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  TiUe  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel,  Centers 
Review  Committee. 

Date:  February  20,  2001. 

Time:  8:30  am  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Ritz-Carlton  Hotel  at  Pentagon  City. 
1250  South  Hayes  Street,  Arlington.  VA 
22202. 

Contact  Person:  Rita  Liu.  PhD.  Health 
Scientist  Administrator.  Office  of  Extramural 
Affairs.  National  Institute  on  Drug  Abuse. 
National  Institutes  of  Health,  DHHS.  6001 
Executive  Boulevard,  Room  3158,  MSC  9547. 
Bethesda.  MD  20892-9547,  (301)  443-2620. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Initial  Review  Group,  Health 
Services  Research  Subcommittee. 

Z)ate:  February  28-Man;h  1,  2001. 

Time:  9  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Embassy  Suites  &  Chevy  Chase 
Pavilion,  4300  Military  Road.  NW.. 
Wisconsin  at  Western  Avenue.  Washington. 
DC  20015. 

Contact  Person:  Marina  L.  Volkov.  PhD. 
Health  Scientist  Administrator,  Office  of 
Extramural  Affairs,  National  Institute  on 
Drug  Abuse,  National  Institutes  of  Health. 
DHHS,  6001  Executive  Boulevard,  Room 
3158.  MSC  9547.  Bethesda.  MD  20892^547. 
(301)  435-1433. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Initial  Review  Group,  Treatment 
Research  Subcommittee. 

Date:  February  28,  2001. 

Time:  10  a.m.  to  6  p.m. 

J^nda:  To  review  and  evaluate  grant 
applications. 

Place:  Embassy  Suites  at  the  Chevy  Chase 
Pavilion,  4300  Military  Road,  NW., 
Washington,  DC  20015. 

Contact  Person:  Kesinee  Nimit,  Md,  Health 
Scientist  Administrator,  Office  of  Extramural 
A^irs.  National  Institute  on  Drug  Abuse, 
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National  Institutes  of  Health.  DHHS.  6001 
Executive  Boulevard,  Room  3158,  MSC  9547, 
Bethesda,  MD  20892-9547,  (301)  435-1432. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel, 
Treatment  Research. 

Date:  February  28.  2001. 

Time:  12:30  p.m.  to  1:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Embassy  Suites  at  the  Chevy  Chase 
Pavilion.  4300  Military  Road,  N.W.. 
Wisconsin  Ave.  and  Western  Ave.. 
Washington,  DC  20015. 

Contact  Person:  Mark  R.  Green,  PhD,  Chief, 
CEASRB,  Office  of  Extramural  Affairs, 
National  Institute  on  Drug  Abuse,  National 
Institutes  of  Health,  DHHS,  Suite  3158,  6001 
Executive  Boulevard,  Bethesda,  MD  20892- 
9547,  (301)  435-1431. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Initial  Review  Group.  Training 
and  Career  Development  Subcommittee. 

Date:  March  &-8,  2001. 

Time:  9  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Arlington  Hyatt,  1325  Wilson 
Boulevard,  Arlington,  VA  22209. 

Contact  Person:  Mark  Swieter,  PhD,  Health 
Scientist  Administrator,  Office  of  Extramural 
Affairs,  National  Institute  on  Drug  Abuse, 
National  Institutes  of  Health,  DHHS,  6001 
Executive  Boulevard,  Room  3158.  MSC  9547, 
Bethesda,  MD  20892-9547.  (301)  435-1389. 

Nidjne  of  Committee:  National  Institute  on 
Drug  Abuse  Initial  Review  Group, 
Medication  Development  Research 
Subcommittee. 

Dote.  March  7,  2001. 

rime:  9  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Chevy  Chase  Holiday  Inn,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Khursheed  Asghar,  PhD, 
Chief,  Basic  Sciences  Review  Branch.  Office 
of  Extramural  Affairs.  National  Institute  on 
Drug  Abuse,  National  Institutes  of  Health, 
6001  Executive  Boulevard,  Room  3158,  MSC 
9547,  Bethesda,  MD  20892-9547,  (301)  443- 
2620. 

(Catalogue  of  Federal  Domestic  Assistance 
Prtigram  Nos.  93.277,  Drug  Abuse  Scientist 
Development  Award  for  Clinicians,  Scientist 
Development  Awards,  and  Research  Scientist 
Awards:  93.278,  Drug  Abuse  National 
Research  Service  Awards  for  Research 
Training;  93.279,  Drug  Abuse  Research 
Programs,  National  Institutes  of  Health.  HHS) 

Dated:  January  17,  2001. 
La  Verne  Y.  Stringfield,  ^^ 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  01-2337  Filed  1-25-01;  8:45  am] 

MJJNa  COOe  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Dental  & 
Craniofacial  Research;  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Dental  and 
Craniofacial  Research  Council. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  metins. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/ or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advisory 
Dental  and  Craniofacial  Research  Council. 

Date;  January  22.  2001. 

Open:  8:30  a.m.  to  12:15 

Agenda:  Director's  Report,  Scientific 
Presentations. 

Place:  45  Center  Drive  Natcher  Building, 
Conference  Room  El/2,  Bethesda,  MD  20892. 

Closed:  12:30  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  45  Center  Dtive,  Natcher  Building, 
Conference  Room  El/2.  Bethesda.  MD  20892. 

Contact  Person:  Dushanka  V.  Kleinman. 
DDS,  Deputy  Director,  National  Institute  of 
Dental  &  Craniofacial  Res.,  National  Institutes 
of  Health.  9000  Rockville  Pike,  31/2C39, 
Bethesda,  MD  20892,  (301)  496-9469. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.121,  Oral  Diseases  and 
Disorders  Research.  National  Institutes  of 
Health.  HHS) 

Dated:  January  17,  2001. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
(FR  Doc.  01-2338  Filed  1-25-01;  8:45  am] 

BUJNG  CODE  414(M>1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Tide  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  January  21.  2001. 

Time:  1:30  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Fairmont  Hotel,  San  Jose,  170  South 
Market  Street,  San  Jose,  CA  95113. 

Contact  Person:  Eugene  Vigil,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5144, 
MSC  7840,  Bethesda.  MD  20892.  (301)  435- 
1025. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  January  23,  2001. 

Time:  10  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Stephen  M.  Nigida,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4112. 
MSC  7812,  Bethesda,  MD  20892,  (301)  435- 
3565. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  January  31,  2001. 

Time:  12  p.m.  to  1:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Stephen  M.  Nigida,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
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Health,  6701  Rockledge  Drive,  Room  4112, 
MSC  7812,  Bethesda.  MD  20892.  (301)  435- 
3565. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Cell  Development  and 
Function  Integrated  Review  Group  Cell 
Development  and  Function  2. 
[[Date: February  1-2,  2001. 
1 1  Time:  8:30  a.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Georgetown,  2101 
Wisconsin  Avenue,  N.W.,  Washington.  DC 
20007. 

Contact  Person:  Ramesh  K.  Nayak,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5146, 
MSC  7840,  Bethesda,  MD  20892,  (301)  435- 
1026. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  4-6,  2001. 

rime;  7:00  a.m.  to  4:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  University  Park  Hotel,  20  Sidney 
Street,  Cambridge,  MA  02139. 

Contact  Person:  Lee  Rosen,  PhD,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health.  6701 
Rockledge  Drive,  Room  5126,  MSC  7854, 
Bethesda,  MD  20892,  (301)  435-1171. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Surgery,  Radiology 
and  Bioengineering  Integrated  Review  Group, 
Surgery  and  Bioengineering  Study  Section. 

Date:  February  5-6,  2001. 

rime;  8:00  a.m.  to  4:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Hotel,  One  Bethesda 
Metro  Center,  Bethesda,  MD  20814. 

Contact  Person:  Teresa  Nesbitt,  DVM,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5118, 
MSC  7854,  Bethesda,  MD  20892,  (301)  435- 
1172,  nesbitt@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  5-6,  2001. 

Time:  8:30  a.m.  to  6:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  George  Hotel.  15  E  Street,  N.W., 
Washington,  DC  20001. 

Contact  Person:  Mary  Custer,  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5102, 


MSC  7850,  Bethesda,  MD  20892,  (301)  435- 
1164. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  6,  2001. 

Time:  1:00  p.m.  to  3:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Alexander  D.  Politis,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4204, 
MSC  7812,  Bethesda,  MD  20892,  (301)  435- 
1225.  politisa®maU.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research.  93.333. 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878,  93.892,  93.893.  National 
Institutes  of  Health,  HHS) 
Dated:  January  18,  2001. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-2334  Filed  1-25-01;  8:45  am) 

BHJJNG  COOC  4140-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4644  N  04) 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Plaiming  and 
Development,  HUD. 
ACTION:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
EFFECTIVE  DATE:  January  26,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Clifford  Taffet,  Department  of  Housing 
and  Urban  Development,  Room  7262, 
451  Seventh  Street  SW.,  Washington, 
DC  20410;  telephone  (202)  708-1234; 
TTY  number  for  the  hearing-  and 
speech-impaired  (202)  708-2565.  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-fi-ee  Title  V  information  line 
at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  December  12. 1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 


No.  88-2503-OG  (D.D.C.),  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  Notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 

Dated:  January  18.  2001. 

John  D.  Garrity, 

Director,  Office  of  Special  Needs  Assistance 
Programs. 

[FR  Doc.  01-2027  Filed  1-25-01;  8:45  am] 

BHJJNG  COK  4210-a9-« 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Notice  of  Ratification  of  Decision  To 
Take  90.94  Acres  of  Land,  More  or 
Less,  Into  Trust  for  ttte  Lo«»er  Brule 
SkMix  Tribe  of  Indians  of  South  Dakota 

AGENCY:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Notice  of  ratification  of 
decision. 

SUMMARY:  This  publication  provides 
notice  that  the  decision  of  the 
Department  of  the  Interior  published  on 
May  18,  2000.  in  the  Federal  Register. 
65  FR  31594.  to  acquire  90.94  acres  of 
land,  more  or  less,  in  trust  for  the  Lower 
Brule  Sioux  Tribe  of  Indians  of  South 
Dakota  is  hereby  ratified.  This 
ratification  incorporates  the  entire 
record  of  decision  supporting  the 
Department's  April  6,  2000,  decision  to 
acquire  land  in  trust  for  the  Lower  Brule 
Sioux  Tribe  of  Indians  of  South  Dakota 
and  incorporates  the  Environmental 
Assessment  (EA)  and  Finding  of  No 
Significant  Impact  (FONSI)  issued  on 
December  14,  2000,  into  the 
administrative  record.  This  notice  of 
ratification  will  be  considered  final  no 
sooner  than  thirty  days  after  this  notice 
is  published.  This  notice  is  published  in 
the  exercise  of  authority  delegated  by 
the  Secretary  of  the  Interior  to  the 
Assistant  Secretary — Indian  Affairs  by 
209  DM  8.1  and  pursuant  to  25  CFR 
151.12(b).  61  FT?  18082.  April  24.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terrance  L.  Virden,  Bureau  of  Indian 
Affairs.  Director.  Office  of  Trust 
Responsibilities,  MS-4513-MIB,  1849  C 
Street.  NW.  Washington.  DC  20240; 
telephone  (202)  208-5831. 
SUPPLEMENTARY  INFORMATION:  On  April 
6.  2000.  the  Assistant  Secretary — Indian 
Affairs  made  a  final  determination  that 
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the  United  States  will  accept  90.94  acres 
of  land,  more  or  less,  in  trust  for  the 
Lower  Brule  Sioux  Tribe  of  Indians  of 
South  Dakota.  It  was  determined  that 
the  acceptance  of  the  90.94  acres  in 
trust,  pursuant  to  25  U.S.C.  465,  would 
be  in  the  best  interest  of  the  Lower  Brule 
Sioux  Tribe  of  Indians  of  South  Dakota. 
On  December  14.  2000.  the  Bureau 
issued  an  EA  and  FONSI  for  the  trust 
acquisition  of  the  Lower  Brule  Sioux 
Tribe  and  the  construction  of  the  Native 
American  Scenic  Byway.  Based  on  the 
additional  envirormiental  information 
contained  in  the  EA,  the  Department 
ratifies  its  April  6,  2000,  decision  to  take 
90.94  acres  of  land  in  trust  for  the  Lower 
Brule  Sioux  Tribe  of  Indians  of  South 
Dakota. 

Dated:  January  18,  2001. 
Michael  J.  Anderson. 
Acting  Assistant  Secretary — Indian  Affairs. 
[FR  Doc.  01-2383  Filed  1-25-01;  8:45  am) 

mXMO  COOe  4310-02-P 


DEPARTMEHT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Big  Sandy  Rancheria  Liquor  Ordinaftce 

AGENCY:  Biireau  of  Indian  A^irs, 

Interior. 

ACTION:  Notice. 

summary:  This  notice  publishes  the  Big 
Sandy  Rancheria  Liquor  Ordinance.  The 
Ordinance  regulates  the  control  of.  the 
possession  of.  and  the  sale  of  liquor  on 
the  Big  Sandy  Rancheria  trust  lands, 
and  is  in  conformity  with  the  laws  of 
the  State  of  California,  where  applicable 
and  necessary.  Although  the  Ordinance 
was  adopted  on  August  30.  2000,  it  does 
not  become  effective  until  published  in 
the  Federal  Register  because  the  failure 
to  comply  with  the  ordinance  may 
result  in  criminal  charges. 
DATES:  This  Ordinance  is  effective  on 
January  26,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kaye  Armstrong,  Office  of  Tribal 
Services.  1849  C  Street.  NW.  MS  4631- 
MIB,  Washington,  D.C.  20240-4001; 
telephone  (202)  208-4400. 
SUPPt-EMENTARY  INFORMATION:  Pursuant 
to  the  Act  of  August  15, 1953,  Public 
Law  83-277,  67  Stat.  586,  18  U.S.C. 
1161,  as  interpreted  by  the  Supreme 
Court  in  Rice  v.  Rehner.  463  U.S.  713 
(1983).  the  Secretary  of  the  Interior  shall 
certify  and  publish  in  the  Federal 
Regi^r  notice  of  adopted  liquor 
ordnances  for  the  purpose  of  regulating 
liquor  transaction  in  Indian  country. 
The  Big  Sandy  Rancheria  Liquor 
Ordinance,  Resolution  No.  00-14,  was 


duly  adopted  by  the  Big  Sandy 
Rancheria  Tribal  Council  on  August  30, 
2000.  The  Big  Sandy  Rancheria,  in 
furtherance  of  its  economic  and  social 
goals,  has  taken  positive  steps  to 
regulate  retail  sales  of  alcohol  and  use 
revenues  to  combat  alcohol  abuse  and 
its  debilitating  effects  among 
individuals  and  family  members  within 
the  Big  Sandy  Rancheria. 

This  notice  is  being  published  in 
accordance  with  the  authority  delegated 
by  the  Secretary  of  the  Interior  to  the 
Assistant  Secretary — Indian  Affairs  by 
209  Departmental  Manual  8. 

I  certify  that  by  Resolution  No.  00-14, 
the  Big  Sandy  Rancheria  Liquor 
Ordinance  was  duly  adopted  by  the  Big 
Sandy  Tribal  Coimcil  on  August  30, 
2000. 

Dated:  January  19,  2001. 
Michael ).  Anderaon, 
Acting  Assistant  Secretary — Indian  Affairs. 

The  Big  Sandy  Rancheria  Liquor 
Ordinance,  Resolution  No.  00-14,  reads 
as  follows: 

Big  Sandy  Rancheria  Liquor  Ordinance 

Chapter  I — Introduction 

Section  101.  Title.  This  ordinance 
shall  be  known  as  the  Liquor  Ordinance 
of  the  Big  Sandy  Rancheria  of  Mono 
Indians  of  California. 

Section  102.  Authority.  This 
ordinance  is  enacted  pursuant  to  the  Act 
of  August  15, 1953  (Public  Law  83-277. 
67  Stat.  588, 18  U.S.C.  1161)  and  the 
Constitution  of  the  Big  Sandy  Rancheria 
of  Mono  Indians  of  California  (Big 
Sandy  Rancheria  or  Rancheria). 

Section  103.  Purpose.  The  purpose  of 
this  ordinance  is  to  regulate  and  control 
the  possession  and  sale  of  liquor  on 
lands  under  the  control  of  the  Big  Sandy 
Rancheria.  The  enactment  of  a  tribal 
ordinance  governing  liquor  possession 
and  sale  on  the  Rancheria  will  increase 
the  ability  of  the  tribal  government  to 
control  Rancheria  liquor  distribution 
and  possession,  and  at  the  same  time 
will  provide  an  important  source  of 
revenue  for  the  continued  operation  and 
strengthening  of  the  tribal  government 
and  the  delivery  of  tribal  government 
services. 

Chapter  II — Definitions 

Section  201 .  Definitions.  As  used  in 
this  ordinance,  the  following  words 
shall  have  the  following  meanings 
unless  the  context  clearly  requires 
otherwise. 

Alcohol  means  that  substance  knov\m 
as  ethyl  alcohol,  hydrated  oxide  of 
ethyl,  or  spirit  of  wine  which  is 
commonly  produced  by  the 
fermentation  or  distillation  of  grain, 
starch,  molasses,  or  sugar,  or  other 


substances  including  all  dilutions  of 
this  substance. 

Alcoholic  Beverage  is  synonymous 
with  the  term  "liquor"  as  defined  in  this 
Chapter. 

Bar  means  any  establishment  with 
special  space  and  accommodations  for 
sale  by  the  glass,  can  or  bottle  and  for 
consumption  on  the  premises  of  liquor, 
as  herein  defined. 

Beer  means  any  beverage  obtained  by 
the  alcoholic  fermentation  of  an 
infusion  or  decoction  of  pure  hops,  or 
pure  extract  of  hops  and  pure  barley 
malt  or  other  wholesome  grain  of  cereal 
in  pure  water  containing  not  more  than 
4  percent  of  alcohol  by  volume.  For  the 
purposes  of  this  title,  any  such  beverage, 
including  ale.  stout,  and  porter, 
containing  more  than  4  percent  of 
alcohol  by  weight  shall  be  referred  to  as 
"strong  beer." 

General  Membership  means  the 
general  membership  of  the  Big  Sandy 
Rancheria,  which  is  composed  of  the 
membership  of  the  Tribe  as  a  whole. 

Liquor  includes  the  four  varieties  of 
liquor  herein  defined  (alcohol,  spirits, 
wine  and  beer),  and  all  fermented 
spirituous,  vinous,  or  malt  liquor  or 
combination  thereof,  and  mixed  liquor, 
or  otherwise  intoxicating;  and  every 
liquor  or  solid  or  semisolid  or  other 
substance,  patented  or  not,  containing 
alcohol,  spirits,  wine  or  beer,  and  all 
drinks  or  drinkable  liquids  and  all 
preparations  or  mixtures  capable  of 
human  consumption  and  any  liquid, 
semisolid,  solid,  or  other  substances, 
which  contain  more  than  1  percent  of 
alcohol  by  weight  shall  be  conclusively 
deemed  to  be  intoxicating. 

Liquor  Store  means  any  store  at  which 
liquor  is  sold  and,  for  the  purposes  of 
this  ordinance,  includes  stores  only  a 
portion  of  which  are  devoted  to  sale  of 
liquor  or  beer. 

Malt  Liquor  means  beer,  strong  beer, 
ale  stout,  and  porter. 

Package  means  any  container  or 
receptacle  used  for  holding  liquor. 

Public  Place  includes  state  or  county 
or  tribal  or  federal  highways  or  roads; 
buildings  and  grounds  used  for  school 
purposes;  public  dance  halls  and 
grounds  adjacent  thereto;  soft  drink 
establishment,  public  buildings,  public 
meeting  halls,  lobbies,  halls  and  dining 
rooms  of  hotels,  restaurants,  theater, 
gaming  facilities,  entertainment  centers, 
store  garages,  and  filling  stations  which 
are  open  to  and/ or  are  generally  used  by 
the  public  and  to  which  the  public  is 
permitted  to  have  unrestricted  access; 
public  conveyances  of  all  kinds  of 
character;  and  all  other  places  of  like  or 
similar  natujre  to  which  the  general 
public  has  unrestricted  right  of  access, 
and  which  are  generally  used  by  the 
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public.  For  the  purposes  of  this 
ordinance,  "public  place"  shall  also 
include  any  establishment  other  than  a 
single  family  home  which  is  designed 
for  or  may  be  used  by  more  than  just  the 
owner  of  the  establishment. 

Rancheria  means  land  held  in  trust  by 
the  United  States  Government  for  the 
benefit  of  the  Big  Sandy  Rancheria  of 
Mono  Indians  of  California  (See  also 
Tribal  Land). 

Sale  and  Sell  include  exchange, 
barter,  and  traffic;  and  also  include  the 
selling  or  supplying  or  distributing  by 
any  means  whatsoever,  of  liquor,  or  of 
any  liquid  known  or  described  as  beer 
or  by  any  name  whatsoever  commonly 
used  to  describe  malt  or  brewed  liquor 
or  wine  by  any  person  to  any  person. 

Spirits  mean  any  beverage,  which 
contains  alcohol  obtained  by 
distillation,  including  wines  exceeding 
17  percent  of  alcohol  by  weight. 

Tribal  Council  means  the  Tribal 
Council  of  the  Big  Sandy  Rancheria  of 
Mono  Indians  of  California. 

Tribal  Land  means  any  land  within 
the  exterior  boundaries  of  the  Rancheria 
which  is  held  in  trust  by  the  United 
States  for  the  Tribe  as  a  whole, 
including  such  land  leased  to  other 
parties  and  lands  held  in  trust  imder 
lease  to  Big  Sandy  Rancheria. 

Tribe  means  the  Big  Sandy  Rancheria 
of  Mono  Indians  of  California. 

Trust  Account  means  the  account 
designated  by  the  Tribal  Coimcil  for 
deposit  of  proceeds  from  the  tax  from 
the  sale  of  alcoholic  beverages. 

Trust  Agent  means  the  Tribal 
Chairperson  or  a  designee  of  the 
Chairperson. 

Wine  means  any  alcoholic  beverage 
obtained  by  fermentation  of  fruits 
(grapes,  berries,  apples,  etc.)  or  other 
agricultural  product  containing  sugar,  to 
which  any  saccharine  substances  may 
have  been  added  before,  during  or  after 
fermentation,  and  containing  not  more 
than  17  percent  of  alcohol  by  weight, 
including  sweet  wines  fortified  with 
wine  spirits  such  as  port,  sherry, 
muscatel,  and  angelica,  not  exceeding 
17  percent  of  alcohol  by  weight. 

Chapter  III — Powers  of  Enforcement 

Section  301.  Powers.  The  Tribal 
Council,  in  furtherance  of  this 
ordinance,  shall  have  the  following 
powers  and  duties: 

(a)  To  publish  and  enforce  the  rules 
and  regulations  governing  the  sale, 
manufacture,  and  distribution  of 
alcoholic  beverages  on  the  Rancheria; 

(b)  To  employ  managers,  accountants, 
security  personnel,  inspectors,  and  such 
other  persons  as  shall  be  reasonably 
necessary  to  allow  the  Tribal  Council  to 
perform  its  functions; 


(c)  To  issue  licenses  permitting  the 
sale  or  manufacture  or  distribution  of 
Uquor  on  the  Rancheria; 

(d)  To  hold  hearings  on  violations  of 
this  ordinance  or  for  the  issuance  or 
revocation  of  licenses  hereunder, 

(e)  To  bring  suit  in  the  appropriate 
coxirt  to  enforce  this  ordinance  as 
necessary; 

(f)  To  determine  and  seek  damages  for 
violation  of  this  ordinance; 

(g)  To  make  such  reports  as  may  be 
required  by  the  Coimcil; 

(n)  To  collect  taxes  and  fees  levied  or 
set  by  the  Tribal  Council  and  to  keep 
accurate  records,  books,  and  accounts. 

Section  302.  Limitation  on  Powers.  In 
the  exercise  of  its  powers  and  duties 
under  this  ordinance,  the  Tribal  Council 
and  its  individual  members  shall  not 
accept  any  gratuity,  compensation  or 
other  thing  of  value  from  any  liquor 
wholesaler,  retailer,  or  distributor  or 
from  any  licensee. 

Section  303.  Inspection  Rights.  The 
premises  on  which  liquor  is  sold  or 
distributed  shall  be  open  for  inspection 
by  the  Tribal  Council  or  its  designee  at 
all  reasonable  times  for  the  purposes  of 
ascertaining  whether  the  rules  and 
regulations  of  this  ordinance  are  being 
complied  with. 

Chapter  IV— Sales  of  Liquor 

Section  401 .  Licenses  Required.  No 
sales  of  alcoholic  beverages  shall  be 
made  within  the  exterior  boundaries  of 
the  Rancheria,  except  at  a  tribally 
licensed  or  tribally  owned  business 
operated  on  tribal  land  within  the 
exterior  boundaries  of  the  Rancheria. 

Section  402.  Sales  Only  on  Tribal 
Land.  All  liquor  sales  within  the 
exterior  boundaries  of  the  Rancheria 
shall  be  on  tribal  land,  including  leases 
thereon. 

Section  403.  Sales  for  Cash.  All  liquor 
sales  within  the  Rancheria  boundaries 
shall  be  on  a  cash  only  basis  and  no 
credit  shall  be  extended  to  any  person, 
organization,  or  entity,  except  that  this 
provision  does  not  prevent  the  use  of 
major  credit  cards  such  as  Visa, 
American  Express,  etc. 

Section  404.  Sale  for  Personal 
Consumption.  All  sales  shall  be  for  the 
personal  use  and  consumption  of  the 
purchaser.  Resale  of  any  alcoholic 
beverage  purchased  within  the  exterior 
boundaries  of  the  Rancheria  is 
prohibited.  Any  person  who  is  not 
licensed  pursuant  to  this  ordinance  who 
purchases  an  alcoholic  beverage  within 
the  boundaries  of  the  Rancheria  and 
sells  it,  whether  in  the  original 
container  or  not,  shall  be  guilty  of  a 
violation  of  this  ordinance  and  shall  be 
subjected  to  paying  damages  to  the 
Tribe  as  set  forth  herein. 


Chapter  V — Licensing 

Section  501 .  Application  for  Tribal 
Liquor  License  Requirements.  No  tribal 
license  shall  be  issued  under  this 
ordinance  except  upon  a  sworn 
application  filed  with  the  Tribal  Council 
containing  a  full  and  complete  showing 
of  the  following: 

(a)  Satisfactory  proof  that  the 
applicant  is  or  will  be  duly  licensed  by 
the  State  of  California. 

(b)  Satisfectory  proof  that  the 
applicant  is  of  good  character  and 
reputation  among  the  people  of  the 
Rancheria  and  that  the  applicant  is 
financially  responsible. 

(c)  The  description  of  the  premises  in 
which  the  intoxicating  beverages  are  to 
be  sold,  proof  that  the  applicant  is  the 
owner  of  such  premises,  or  lessee  of 
such  premises,  for  at  least  the  term  of 
the  license. 

(d)  Agreement  by  the  applicant  to 
accept  and  abide  by  all  conditions  of  the 
tribal  license. 

(e)  Payment  of  $250  fee  as  prescribed 
by  the  Tribal  Council. 

(f)  Satisfactory  proof  that  neither  the 
applicant  nor  the  applicant's  spouse  has 
ever  been  convicted  of  a  felony. 

(g)  Satisfactory  proof  that  notice  of  the 
application  has  been  posted  in  a 
prominent,  noticeable  place  on  the 
premises  where  intoxicating  beverages 
are  to  be  sold  for  at  least  30  days  prior 
to  consideration  by  the  Tribal  Council 
and  has  been  published  at  least  twice  in 
such  local  newspaper  serving  the 
community  that  may  be  affected  by  the 
license  the  Tribal  Chairperson  or 
Secretary  may  authorize.  The  notice 
shall  state  the  date,  time  and  place 
when  the  application  shall  be 
considered  by  the  Tribal  Council 
pursuant  to  Section  502  of  this 
ordinance. 

Section  502.  Hearing  on  Application 
for  Tribal  Liquor  License.  All 
applications  for  a  tribal  liquor  license 
shall  be  considered  by  the  Tribal 
Council  in  open  session  at  which  the 
applicant,  his  attorney,  and  any  person 
protesting  the  application  shall  have  the 
right  to  be  present,  and  to  offer  sworn 
oral  or  documentary  evidence  relevant 
to  the  application.  After  the  hearing,  the 
Tribal  Council  shall  determine  whether 
to  grant  or  deny  the  application  based 
on: 

(1)  Whether  the  requirements  of 
Section  501  have  been  met;  and 

(2)  Whether  the  Tribal  Council,  in  its 
discretion,  determines  that  granting  the 
license  is  in  the  best  interests  of  the 
Tribe. 

In  the  event  that  the  applicant  is  a 
member  of  the  Tribal  Council,  or  a 
member  of  the  immediate  family  of  a 
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Tribal  Council  member,  such  members 
shall  not  vote  on  the  application  or 
participate  in  the  hearings  as  a  Tribal 
Council  member. 

Section  503.  Temporary  Permits.  The 
Tribal  Council  or  their  designee  may 
grant  a  temporary  permit  for  the  sale  of 
intoxicating  beverages  for  a  period  not 
to  exceed  3  days  to  any  person  applying 
for  the  same  in  connection  with  a  tribal 
or  community  activity;  Provided,  That 
the  conditions  prescribed  in  Section  504 
of  this  ordinance  shall  be  observed  by 
the  permittee.  Each  permit  issued  shall 
specify  the  types  of  intoxicating 
beverages  to  be  sold.  Further,  a  fee  of 
$25  will  be  assessed  on  temporary 
permits. 

Section  504.  Conditions  of  the  Tribal 
License.  Any  tribal  license  issued  under 
this  title  shall  be  subject  to  such 
reasonable  conditions  as  the  Tribal 
Council  shall  fix,  including,  but  not 
limited  to  the  following: 

(a)  The  license  shall  be  for  a  term  not 
to  exceed  1  year. 

(b)  The  licensee  shall  at  all  times 
maintain  an  orderly,  clean  and  neat 
establishment,  both  inside  and  outside 
the  licensed  premises. 

(c)  The  State  of  California  shall  have 
jurisdiction  over  offenses  and  civil 
causes  of  action  committed  on  the 
Ucensed  premises  to  the  same  extent 
that  it  has  jurisdiction  over  offenses  and 
civil  causes  of  action  committed 
elsewhere  within  California,  and  the 
California  criminal  laws,  and  civil  laws 
of  general  applicability  to  private 
persons  or  private  property,  shall  have 
the  same  force  and  effect  on  the  licensed 
premises  as  they  have  elsewhere  in 
California. 

(d)  The  Ucensed  premises  shall  be 
subject  to  patrol  by  the  tribal 
enforcement  department,  and  such  other 
law  enforcement  officials  as  may  be 
authorized  under  federal,  California,  or 
tribal  law. 

(e)  The  licensed  premises  shall  be 
open  to  inspection  by  duly  authorized 
tribal  officials  at  all  times  during  the 
regular  business  hours. 

(f)  Subject  to  the  provisions  of 
subsection  (g)  of  this  section,  no 
intoxicating  beverages  shall  be  sold, 
served,  disposed  of,  delivered  or 
consumed  on  the  licensed  premises 
except  in  conformity  with  the  hours  and 
days  prescribed  by  the  laws  of  the  State 
of  California,  and  in  accordance  with 
the  hours  fixed  by  the  Council,  provided 
that  the  licensed  premises  shall  not 
operate  or  open  earlier  or  operate  or 
close  later  than  is  permitted  by  the  laws 
of  the  State  of  California. 

(g)  No  liquor  shall  be  sold  within  200 
feet  of  a  polling  place  on  tribal  election 
days,  or  when  a  referendimi  is  held  of 


the  people  of  the  Tribe,  and  including 
special  days  of  observation  as 
designated  by  the  Tribal  Council. 

(h)  All  acts  and  transactions  xmder 
authority  of  the  tribal  liquor  license 
shall  be  in  conformity  with  the  laws  of 
the  State  of  California,  and  shall  be  in 
accordance  with  this  ordinance  and  any 
tribal  license  issued  pursuant  to  this 
ordinance. 

(i)  No  person  under  the  age  permitted 
imder  the  laws  of  the  State  of  California 
shall  be  sold,  served,  delivered,  given, 
or  allowed  to  consume  alcoholic 
beverages  in  the  licensed  establishment 
and/ or  area. 

(j)  There  shall  be  no  discrimination  in 
the  operations  under  the  tribal  license 
by  reason  of  race,  color,  or  creed. 

Section  505.  License  Not  a  Property 
Right.  Notwithstanding  any  other 
provision  of  this  ordiucuice,  a  tribal 
liquor  license  is  a  mere  permit  for  a 
fixed  duration  of  time.  A  tribal  liquor 
license  shall  not  be  deemed  a  property 
right  or  vested  right  of  any  kind,  nor 
shall  the  granting  of  a  tribal  liquor 
license  give  rise  to  a  presumption  of 
legal  entitlement  to  the  granting  of  such 
license  for  a  subsequent  time  period. 

Section  506.  Assignment  or  Transfer. 
No  tribal  license  issued  under  this 
ordinance  shall  be  assigned  or 
transferred  without  the  written  approval 
of  the  Tribal  Council  expressed  by 
formal  resolution. 

Chapter  VI — Rules,  Regulations,  and 
Enforcement 

Section  601 .  Sales  or  Possession  With 
Intent  to  Sell  Without  a  Permit.  Any 
person  who  shall  sell  or  offer  for  sale  or 
distribute  or  transport  in  any  manner, 
any  liquor  in  violation  of  this  ordinance, 
or  who  shall  operate  or  shall  have  liquor 
in  his  possession  with  intent  to  sell  or 
distribute  without  a  permit,  shall  be 
guilty  of  a  violation  of  this  ordinance. 

Section  602.  Purchases  From  Other 
Than  Licensed  Facilities.  Any  person 
within  the  boundaries  of  the  Rancheria 
who  buys  liquor  from  any  person  other 
than  at  a  properly  licensed  facility  shall 
be  gmlty  of  a  violation  of  this  ordinance. 

Section  603.  Sales  to  Persons  Under 
the  Influence  of  Liquor.  Any  person  who 
sells  liquor  to  a  person  apparently  under 
the  influence  of  liquor  shall  be  guilty  of 
a  violation  of  this  ordinance. 

Section  604.  Consuming  Liquor  in 
Public  Conveyance.  Any  person  engaged 
wholly  or  in  part  in  the  business  of 
carrying  passengers  for  hire,  and  every 
agent,  servant  or  employee  or  such 
person  who  shall  knowingly  permit  any 
person  to  drink  any  liquor  in  any  public 
conveyance  shall  be  guilty  of  an  offense. 
Any  person  who  shall  drink  any  Uquor 


in  a  public  conveyance  shall  be  guilty 
of  a  violation  of  this  ordinance. 

Section  605.  Consumption  or 
Possession  of  Liquor  by  Persons  Under 
21  Years  of  Age.  No  person  under  the 
age  of  21  years  shall  consume,  acquire 
or  have  in  his  possession  any  alcoholic 
beverage.  No  person  shall  permit  any 
other  person  under  the  age  of  21  to 
consume  liquor  on  his  premises  or  any 
premises  under  his  control  except  in 
those  situations  set  out  in  this  section. 
Any  person  violating  this  section  shall 
be  guilty  of  a  separate  violation  of  this 
ordinance  for  each  and  every  drink  so 
consumed. 

Section  606.  Sales  of  Liquor  to 
Persons  Under  21  Years  of  Age.  Any 
person  who  shall  sell  or  provide  liquor 
to  any  person  under  the  age  of  21  years 
shall  be  guilty  of  a  violation  of  this 
ordinance  for  each  sale  or  drink 
provided. 

Section  607.  Transfer  of  Identification 
to  Minor.  Any  person  who  transiers  in 
any  manner  an  identification  of  age  to 
a  minor  for  the  purpose  of  permitting 
such  minor  to  obtain  liquor  shall  be 
guilty  of  an  offeiise;  Provided,  That 
corroborative  testimony  of  a  witness 
other  than  the  minor  shall  be  a 
requirement  of  finding  a  violation  of 
this  ordinance. 

Section  608.  Use  of  False  or  Altered 
Identification.  Any  person  who  attempts 
to  purchase  an  alcoholic  beverage 
through  the  use  of  false  or  altered 
identification,  which  falsely  purports  to 
show  the  individual  to  be  over  the  age 
of  21  years,  shall  be  guilty  of  violating 
this  ordinance. 

Section  609.  Violations  of  This 
Ordinance.  Any  person  guilty  of  a 
violation  of  this  ordinance  shall  be 
liable  to  pay  the  Tribe  a  penalty  not  to 
exceed  $500  per  violation  as  civil 
damages  to  defray  the  Tribe's  cost  of 
enforcement  of  this  ordinance.  In 
addition  to  any  penalties  so  imposed, 
any  license  issued  hereunder  may  be 
suspended  or  canceled  by  the  Tribal 
Coimcil  after  10  days  notice  to  the 
licensee.  The  decision  of  the  Tribal 
Council  shall  be  final. 

Section  610.  Acceptable 
Identification.  Where  there  may  be  a 
question  of  a  person's  right  to  purchase 
liquor  by  reason  of  his  age,  such  person 
shall  be  required  to  present  any  one  of 
the  following  issued  cards  of 
identification  which  shows  his  correct 
age  and  bears  his  signature  and 
photograph: 

(a)  Driver's  license  of  any  state  or 
identification  card  issued  by  any  State 
Department  of  Motor  vehicles; 

(b)  United  States  Active  Duty 
Military;  or 

(c)  Passport. 
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Section  611.  Possession  of  Liquor 
Contrary  to  This  Ordinance.  Alcoholic 
beverages  which  are  possessed  contrary 
to  the  terms  of  this  ordinance  are 
declared  to  be  contraband.  Any  tribal 
agent,  employee,  or  officer  who  is 
authorized  by  the  Tribal  Council  to 
enforce  this  section  shall  have  the 
authority  to,  and  shall  seize,  all 
contraband. 

Section  612.  Disposition  of  Seized 
Contraband.  Any  officer  seizing 
contraband  shall  preserve  the 
contraband  in  accordance  with  the 
appropriate  California  law  code.  Upon 
being  found  in  violation  of  the 
ordinance  by  the  Tribal  Coimcil,  the 
party  shall  forfeit  all  right,  title  and 
interest  in  the  items  seized  which  shall 
become  the  property  of  the  Tribe. 

Chapter  VII— Taxes 

Section  701.  Sales  Tax.  There  is 
hereby  levied  and  shall  be  collected  a 
tax  on  each  sale  of  alcoholic  beverages 
on  the  Rancheria  in  the  amount  of  1 
percent  of  the  amount  actually 
collected,  including  payments  by  major 
credit  cards.  The  tax  imposed  by  this 
section  shall  apply  to  all  retail  sales  of 
Uquor  on  the  Rancheria  and  shall 
preempt  any  tax  imposed  on  such  liquor 
Bales  by  the  State  of  California. 

Section  702.  Payment  of  Taxes  to 
Tribe.  All  taxes  from  the  sale  of 
alcoholic  beverages  on  the  Rancheria 
shall  be  paid  over  to  the  trust  agent  of 
the  Tribe. 

Section  703.  Taxes  Due.  All  taxes  for 
the  sale  of  alcoholic  beverages  on  the 
Rancheria  are  due  within  30  days  at  the 
end  of  the  calendar  quarter  for  which 
the  taxes  are  due. 

Section  704.  Reports.  Along  with 
payment  of  the  taxes  imposed  herein, 
the  taxpayer  shall  submit  an  accounting 
for  the  quarter  of  all  income  from  the 
sale  or  distribution  of  said  beverages  as 
well  as  for  the  taxes  collected. 

Section  705.  Audit.  As  a  condition  of 
obtaining  a  license,  the  licensee  must 
agree  to  the  review  or  audit  of  its  books 
and  records  relating  to  the  sale  of 
alcoholic  beverages  on  the  Rancheria. 
Said  review  or  audit  may  be  done 
annually  by  the  Tribe  through  its  agents 
or  employees  whenever,  in  the  opinion 
of  the  Tribal  Council,  such  a  review  or 
audit  is  necessary  to  verify  the  accuracy 
of  reports. 

Chapter  Vm-^Profits 

Section  801.  Disposition  of  Proceeds. 
The  gross  proceeds  collected  by  the 
Tribal  Coimcil  from  all  licensing 
provided  fiom  the  taxation  of  the  sale  of 
alcoholic  beverages  on  the  Rancheria 
shall  be  distributed  as  follows: 


(a)  For  the  payment  of  all  necessary 
personnel,  administrative  costs,  and 
legal  fees  for  the  operation  and  its 
activities. 

(b)  The  remainder  shall  be  turned 
over  to  the  Trust  Account  of  the  Tribe. 

Chapter  IX — Severability  and 
Miscellaneous 

Section  901.  Severability.  If  any 
provision  or  application  of  this 
ordinance  is  determined  by  review  to  be 
invalid,  such  adjudication  shall  not  be 
held  to  render  ineffectual  the  remaining 
portions  of  this  title  or  to  render  such 
provisions  inapplicable  to  other  persons 
or  circumstances. 

Section  902.  Prior  Enactments.  All 
prior  enactments  of  the  Tribal  Council, 
which  are  inconsistent  with  the 
provisions  of  this  ordinance,  are  hereby 
rescinded. 

Section  903.  Conformance  with 
California  Laws.  All  acts  and 
transactions  under  this  ordinance  shall 
be  in  conformity  with  the  laws  of  the 
State  of  California  as  that  term  is  used 
inlSU.S.C.  1161. 

Section  904.  Effective  Date.  This 
ordinance  shall  be  effective  on  such 
date  as  the  Secretary  of  the  Interior 
certifies  this  ordinance  and  publishes 
the  same  in  the  Federal  Register. 

Chapter  X — Amendment 

This  ordinance  may  only  be  amended 
by  majority  vote  of  the  Tribal  Council. 

Chapter  XI — Sovereign  Immunity 

Nothing  contained  in  this  ordinance 
is  intended  to,  nor  does  in  any  way 
limit,  alter,  restrict,  or  waive  the  Tribe's 
sovereign  immunity  from  unconsented 
suit  or  action. 

[FR  Doc.  01-2384  Filed  1-25-01;  8:45  am] 
BMJJNa  CODE  431 0-02-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  ManagMnent 

[Docket  No.  OR-035-01-1220-AB:  QP0-4i^- 
0075] 

Notice  Of  Meeting  of  the  Oregon  Trail 
Interpretive  Center  Advisory  Board 

AQENCY:  National  Historic  Oregon  Trail 
Interpretive  Center,  Vale  District, 
Bureau  of  Land  Management,  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Notice  is  given  that  a  meeting 
of  the  Advisory  Board  for  the  National 
Historic  Oregon  Trail  Interpretive 
Center  will  be  held  on  Tuesday, 
February  20,  2001  from  8:00  a.m.  to 
12:00  Noon  in  the  Library  Room  at  the 
Best  Western  Sunridge  Inn,  One 


Sunridge  Lane,  Baker  City,  Oregon. 
Public  comments  will  be  received  from 
12:00  noon  to  12:15  p.m.,  February  20, 

2001.  Topics  to  be  discussed  are  the 
Action  Plan  Development  for  Advisory 
Board  recommendations  for  FY2001- 

2002.  Marketing  Strategy  for  NHOTIC. 
and  the  Capital  Expansion  Plan. 
DATES:  The  meeting  will  begin  at  8:00 
a.m.  and  run  to  12:00  Noon,  February 
20,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  B.  Hunsaker,  Bureau  of  Land 
Management,  National  Historic  Oregon 
Trail,  Interpretive  Center,  PO  Box  987, 
Baker  City,  OR  97814,  (Telephone  541- 
523-1845). 

Roy  L.  Masinton, 

Acting  Vale  District  Manager. 

(FR  Doc.  01-2396  Filed  1-25-01;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[00-170-1430-00;  COG  64613,  COG  64614] 

Notice  Of  Realty  Action:  Commercial 
Permtt/Leaea/Eaaamant  on  PubWc 
Land. 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Proposed  commercial  permit/ 

lease/easement,  section  302,  Federal 

Land  Policy  and  Management  Act. 

SUMMARY:  The  Bureau  of  Land 
Management,  San  Juan  Field  Office, 
Durango,  Colorado,  has  for 
consideration  interest  in  land  use 
authorization(s)  under  Section  302  of 
the  Federal  Land  Policy  and 
Management  Act  of  1976  (90  Stat.  2762; 
43  U.S.C.  1732),  and  regulations  at  43 
CFR  Part  2920.  There  are  two 
proponents  for  use  of  BLM  managed 
public  lands  in  the  Silverton,  Colorado 
vicinity.  Core  Mountain  Enterprises, 
LLC  proposes  to  use  approximately 
1600  acres  of  public  land  for  a 
recreation/learning  facility.  Velocity 
Peak  Inc,  proposes  to  use  approximately 
3660  acres  of  public  land  for  recreation 
development.  The  respective  areas  of 
proposed  use  overlap  in  some  locations. 

Description:  An  area  of  federal  lands 
managed  by  the  Bureau  of  Land 
Management.  Department  of  the 
Interior,  lying  approximately  within 
sections  20-21,  27-34  of  protracted 
Township  42  N.,  R.7  W.,  and.  also 
within  sections  3-9  of  protracted 
Township  41  N.,  R.7  W.,  New  Mexico 
Principal  Meridian.  Further  described  as 
north  of  Silverton,  in  San  Juan  County, 
Colorado,  and  bounded  as  follows: 
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Beginning  at  the  north  end  of  Silverton, 
thence  westerly  along  Cement  Creek  and 
Colorado  State  Highway  #110.  to 
Gladstone,  thence  southeasterly  along 
the  Middle  Fork  of  Cement  Creek  to  the 
divide  between  the  Middle  Fork  Cement 
Creek  and  the  South  Fork  of  the  Animas 
River,  thence  south  along  the  eastern 
slope  of  the  Boulder  Gulch  drainage  to 
Colorado  State  Highway  #110.  thence 
southwest  to  the  north  end  of  Silverton 
and  the  point  of  beginning. 

The  eu^a  described  contains 
approximately  3660  acres  of  federal 
land  and  is  exclusive  of  the  private  land 
adjacent  to  and  contained  within  the 
perimeter  of  the  project. 

A  determination  to  analyze  the 
proposed  projects  separately  or  jointly 
will  be  made  subsequent  to  a  review  of 
the  proponents'  applications  which  will 
be  accepted  after  the  publication  of  the 
NORA. 

If  foimd  suitable  for  the  proposed 
uses,  such  uses  would  be  authorized 
through  a  competitive  or  non- 
competitive process,  by  permit,  lease,  or 
easement,  as  appropriate,  at  fair  market 
rental,  paid  annually  in  advance.  A 
permit  or  permits,  lease  or  leases,  or 
easement  or  easements,  singly  or  in 
combination,  could  authorize  use  of  the 
land  for  extreme  skiing/snow-boarding 
and  winter  related  learning  courses 
offered  during  the  winter  months,  and 
biking,  hiking  and  all  season 
sightseeing.  A  holder  of  a  permit, 
easement,  or  lease  would  be  required,  in 
advance  of  authorization,  to  agree  to  the 
terms  and  conditions  of  43  CFR  2920.7 
and  such  additional  terms  and 
conditions  as  are  deemed  necessary  for 
the  particular  use  authorization. 

Permitting/leasing  or  issuance  of 
easements  under  Section  302  of  FLFMA 
within  the  above-described  area  would 
be  consistent  with  the  Bureau  of  Land 
Management's  current  San  Juan 
Resource  Area  Management  Plan. 

An  authorized  permittee,  lessee,  or 
easement  holder,  would  be  required,  in 
advance,  to  reimburse  the  United  States 
for  reasonable  administrative  fees  and 
monitoring  of  construction,  operation, 
maintenance,  and  rehabilitation  of  the 
land  authorized.  The  reimbursement  of 
costs  would  be  in  accordance  with  43 
CFR  2920.6. 

Any  permit,  lease,  or  easement 
authorized  would  be  subject  to  valid 
existing  rights,  including,  but  not 
limited  to  the  following: 

1.  A  right-of-way  for  microwave 
reflector  purposes  granted  to  Western 
Tele-Comm  by  right-of-way  Colorado 
4702,  under  the  Act  of  March  11.  1911. 

2.  A  right-of-way  for  electric  power 
distribution  line  granted  to  San  Miguel 
Power  Association  by  right-of-way 


Colorado  18281,  under  the  Act  of 
February  15, 1901  (16  U.S.C.  79,  522). 

3.  A  right-of-way  for  public  highway 
granted  to  the  Colorado  Department  of 
Transportation  by  right-of-way  Colorado 
44623,  under  the  Act  of  October  21, 
1976  (43  U.S.C.  1761). 

4.  A  right-of-way  for  telephone  service 
granted  to  QWEST  Corporation  by  right- 
of-way  Colorado  57856,  under  the  Act  of 
October  21, 1976  (43  U.S.C.  1761). 

5.  A  right-of-way  for  water  facility 
granted  to  the  Town  of  Silverton  by 
right-of-way  Colorado  39506.  imder  the 
Act  of  October  21, 1976  (43  U.S.C. 
1761). 

6.  A  right-of-way  for  access  road 
granted  to  John  Quenoy,  et  al,  by  right- 
of-way  Colorado  46581,  under  the  Act  of 
October  21. 1976  (43  U.S.C.  1761). 

7.  A  right-of-way  for  a  commimication 
site  granted  to  San  Miguel  Power  by 
right-of-way  Colorado  36698.  imder  the 
Act  of  October  21. 1976  (43  U.S.C. 
1761). 

8.  A  right-of-way  for  electric  power 
distribution  line  granted  to  San  Miguel 
Power  Association  by  right-of-way 
Colorado  7845,  imder  the  Act  of  March 
4. 1911  (16  U.S.C.  5.  420.  523). 

Detailed  information  is  available  for 
review  at  the  office  of  the  Bureau  of 
Land  Management.  San  Juan  Field 
Office,  15  Burnett  Court,  Ehirango, 
Colorado. 

DATES:  Interested  parties  may  submit 
comments  until  March  12,  2001,  to: 
Bureau  of  Land  Management,  Field 
Office  Manager,  San  Juan  Field  Office, 
15  Burnett  Court.  Durango.  Colorado 
81301. 

FOn  FURTHER  INFORMATION  CONTACT: 

Charlie  Higby,  San  Juan  Field  Office. 
Bureau  of  Land  Management.  15  Burnett 
Court,  Durango,  Colorado  81301;  (970) 
247-4874. 

Dated:  )anuary  10.  2001. 
Calvin  Joyner, 

Field  Office  Manager. 

(FR  Doc.  01-1361  Filed  1-25-01;  8:45  am] 

BUJNQ  COOE  4310-JB-U 


DEPARTMErfT  OF  THE  irfTERIOR 

Minerals  Management  Service 

Outer  Continental  Shelf  (OCS) 
Operations;  Annual  List  of  Notices  to 
Lessees  and  Operators  (NTLs) 

AGENCY:  Minerals  Management  Service 
(MMS),  hiterior. 
ACTION:  Notice. 

summary:  This  notice  informs  the 
public,  industry,  and  other  Govenmient 
agencies  of  NTLs  that  are  in  effect  as  of 


January  15,  2001.  It  also  officially 
rescinds  several  regional  NTLs  and  one 
regional  Letter  to  Lessees  and  Operators 
(LTL). 

ADDRESSES:  You  may  obtain  copies  of 
NTLs  through  our  website  at  http:// 
www.mms.gov/ntls/  or  by  contacting 
the  MMS  National  Office  or  the  OCS 
Region  that  issued  the  NTL  at  the 
following  addresses: 

National  Office:  Minerals 
Management  Service,  Engineering  and 
Operations  Division,  381  Elden  Street, 
Hemdon,  Virginia  20170-4817, 
Attention:  Ms.  Alexis  London; 
telephone  (703)  787-1600. 

Alaska  ciCS  Region:  Minerals 
Management  Service,  949  East  36th 
Avenue.  Room  308.  Anchorage.  Alaska 
99508-4363.  Attention:  Ms.  Christine 
Huffaker;  telephone  (907)  271-6621. 

Gulf  of  Mexico  (GOM)  OCS  Region: 
Minerals  Management  Service.  1201 
Elmwood  Park  Blvd.,  New  Orleans. 
Louisiana  70123-2394.  Attention:  Mr. 
Michael  Domer;  telephone  (504)  736- 
2599. 

Pacific  OCS  Region:  Minerals 
Management  Service,  770  Paseo 
Camarillo.  Camarillo.  California  93010- 
6064.  Attention:  Ms.  Freddie  Mason; 
telephone  (805)  389-7566. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alexis  London.  Engineering  and 
Operations  Division;  telephone  (703) 
787-1600. 

SUPPLEMENTARY  INFORMATION:  The  MMS 
is  responsible  for  oil  and  gas  or  sulphur 
operations  in  the  OCS  to  ensure 
operational  safety  and  protection  of  the 
environment.  In  addition  to  our 
regulations,  under  the  authority  of  30 
CFR  250.103.  we  issue  NTLs  to  provide 
guidance  and  to  further  clarify, 
interpret,  or  describe  regulatory 
requirements  on  a  national  or  regional 
basis. 

In  the  past,  we  have  also  issued  LTLs 
for  this  purpose  or  to  communicate 
information  to  OCS  lessees  and 
operators.  Recently  we  have  rescinded 
or  revised  most  of  the  LTLs  and  reissued 
them  as  NTLs.  There  are  still  a  few 
active  LTLs  in  the  GOM  OCS  Region 
that  have  not  yet  beei)  superseded  by 
NTLs  or  rescinded.  Although  not  listed 
in  this  Notice,  please  note  that  they  will 
remain  in  effect  until  they  are 
superseded  or  rescinded.  To  obtain  a  list 
or  copies  of  the  active  LTLs,  please 
contact  the  GOM  OCS  Region. 

For  your  convenience,  the  following 
table  lists  the  current  active  NTLs 
issued  by  the  National  Office  and  the 
OCS  Regions.  Therefore,  if  an  NTL 
issued  before  January  15,  2001.  is  not 
listed,  it  is  canceled  and  no  longer  in 
effect. 


NTL  No. 


96-7N*  

97-2N*  

97-3N 

97-4N 

97-5N*  

r 

9&-4N 

98-5N 

98-12N  

98-13N  

98-18N  

98-1 8N  Addendum  1 

99-N01  

99-N03  

99-N04 

00-N03*  


00-N04* 

00-N05  . 
00-N06. 
00-N07  .. 
OG-NOS* 


00-A01 
00-A02 
00-A03 


96-08 

96-10 
97-06 

97-07 
97-16 
97-17 
97-18 
98-05 
gB-06 
98-09 
96-10 
96-12 

96-13 
96-16 
96-18 
96-19 

96-20 
96-23 
96-24 
96-26 


96-27  

98-29  

96-29  Addendum  1 

96-29  Addendum  2 

98-30  

99-G01   

99-G05  

99-G06  

99-G07  

99-G08  

99-G09  
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Effective 
date 


Titie/sut)ject 


Current  Notices  to  Lessees  and  Operators  Issued  by  ttie  National  Office 


12/10/96 
08/01/97 
08/01/97 
09/01/97 
10/07/97 
01/02/98 


03/04/98 
04/01/98 
07/01/98 
07/01/98 
12/28/98 
09/12/00 
01/06/99 
03A)1/99 
03A)5/99 
10/13/00 

09/15/01 

10/01/00 
10/01/00 
05/01/01 
12/21/00 


OCS  Civil  Penalties  Program  CModified  by  97-5N). 

Well  Naming  and  Numbenng  Standards  ('Will  be  superseded  5/01/2001  by  NTL  00-N07). 

OCS  Progranv— Annual  Performance  Review. 

Civil  Penalties  Program  Annual  Summary  to  be  Published. 

OCS  Civil  Penalties  Program  Revised  Assessnient  Matrix  ('Modifies  96-7N). 

Interim  Guidance  for  Applying  Platform  Design  Criteria  from  /Vnf>erican  Petroleum  Institute  (API)  Rec- 
ommended Practice  (RP)  2A,  "Planning,  Designing,  and  Constoicting  Fixed  Oftstwre  Platforms," 
19tti  Edition  (8/1/91)  and  20th  Edition  (7/1/93)  and  its  Supplement  1  (2/1/97). 

Interim  Guidance  for  Applying  "Simplified  Fatigue  /Analysts"  Procedure  from  API  RP  2A. 

Application  and  Audit  Fees  for  Requests  for  Royalty  Relief  or  Adjustment  Under  30  CFR  Part  203. 

Determination  of  Pollution  Inspection  Frequencies  for  Unmanned  Facilities. 

Use  of  New  or  Attemative  Technology  arxl  Procedures. 

Supplemental  Bond  Procedures. 

Additional  Guidance  for  Third-Party  Guarantees. 

Guidelines  for  Oil  Spill  Financial  Responsibility  for  Covered  Facilities. 

Perfomiance  Measures  for  OCS  Operators  &  Form  MMS-131. 

Revised  Guidelines  for  Royalty  Relief  Under  30  CFR  Part  203. 

Clanfication  of  30  CFR  250,  Subpart  O— Well  Control  &  Production  Safety  Training  ('Rescission  Date 
10/15/2002). 

Guidelines  for  Crane  &  Rigging  Operations  on  Fixed  Offshore  OCS  Facilities  ('Rescissjon  Date  04/ 
01/2001). 

Conservation  Infomiation. 

Deepwater  Operations  Plans. 

Well  Naming  and  Numbering  Standards. 

Synthetic  Moorings  Wori<shop  ('Rescission  Date  01/30/2001). 


Current  Notices  to  Lessees  and  Operators  Issued  by  the  Alaska  OCS  Region 


01/27AX) 
01/27/00 
01/27/00 


Shallow  Hazards  Geophysical  Sun/ey  &  Evaluation  for  OCS  Exploration  and  Development  Drilling. 
Shallow  Hazards  Geophysical  Survey  &  Evaluation  for  OCS  Pipeline  Routes  and  Rtghts-of-Way. 
Archaeological  Survey  &  Evaluation  for  OCS  Exploration  and  Development  /Activities. 


Current  Notices  to  Lessees  and  Operators  Issued  by  the  Gulf  of  Mexico  OCS  Region 


11/25/96 

12/05/96 
03/01/97 

03/01/97 
08/01/97 
08/01/97 
08/18/97 
07/01/98 
08/10/98 
08/10/98 
08/10/98 
08/10/98 

08/10/98 
08/10/98 
09/01/98 
09/15/98 

09/15/98 
10/15/98 
10/15/98 
11/30/98 

12/01/98 
12/18/98 
03/15/99 

02/16/00 
03/01/99 
02/12/99 
04/26/99 
05/01/99 
05/03/99 
05/10/99 
05/10/99 


Time  Allowed  for  the  Correction  of  Incidents  of  Noncompliance  (INC's)  and  for  the  Return  of  Notifica- 
tion of  INC  Forms. 

Air  Emissions  Infomiation  for  Application  for  Accessory  Platforms  to  Pipeline  Rights-of-Way. 

Timely  Submittal  of  Drilling  Well  Records  in  Accordance  with  30  CFR  250  66  [Redestgnated  30  CFR 
250.416]. 

Revised  Conditions  of  Approval  to  Drill,  Sidetrack  and/or  Complete  for  Oil  and  Gas  Production. 

Production  Within  500  Feet  of  a  Unit  or  Lease  Line. 

Containment  Requirements  for  Bolted  or  Welded  Stock  Tanks. 

Timely  Submittal  of  Deepwater  Royalty  Relief  /Vpplkations. 

Confimiation  of  Deepwater  Royalty  Relief  for  Leases  Issued  After  November  28,  1995. 

Archaeok>gical  Requirements. 

Proposed  and  As-Buitt  Pipeline  Location  Data. 

Best  Available  Control  Technology  (Sulphur  DkJxkJe). 

Implementation  of  Consistent  Biotogrcal  Stipulation  Measures  in  the  Central  and  Western  Gulf  of 
Mexkx. 

Minimizing  Oil  and  Gas  Stmctures  in  the  Gulf  of  Mexkxt. 

Klydrogen  SulfkJe  (HjS)  Requirements. 

Change  of  Address  for  the  Submittal  of  Certain  Drilling  Records  in  Accordance  with  30  CFR  250.416. 

Temporary  Abandonment  of  Wells  and  Maintenance,  Protectk)n  and  Renrwval  of  Underwater  Casing 
Stubs. 

Shallow  Hazards  Requirements. 

Intenm  Reporting  Requirements  for  30  CFR  250,  Subpart  K,  Oil  and  Gas  Productkxi  Rates. 

Rate  Control  Sectkxi  Address,  Offce  Hours,  and  Telephone  Procedures. 

Minimum  Interim  RequirerDents  for  Site  Clearance  (and  Verification)  of  /Abandoned  Oil  and  Gas 
Structures  in  the  Gulf  of  Mexico. 

GukJelines  for  Eliminating  Trash  and  Debris  Resulting  from  Gulf  of  Mexkx)  OCS  Operations. 

Announcement  of  Project  to  Clean  Up  Historical  Well  Data. 

Well  Records  for  Infomiation  Corrected  or  Completed  During  Project  to  Clean  Up  Historical  Wen  Data 
Exemption  from  Incidents  of  Non-compliance. 

Wells  (holes-in-ground)  Without  /Assigned  MMS  API  Numbers. 

Regional  Oil  Spill  Response  Plans. 

Deepwater  Enwrgency  Well  Control  Operatkxis. 

Submittal  of  Documents  for  Platforms  and  Structures. 

Economy  Assumptions  for  RSVP  Deepwater  Royalty  Relief  Model. 

U.S.  Air  Force  Communication  Towers. 

Removing  Underwater  Casing  Stubs. 

Location  of  Choke  and  Kill  Lines  on  BOP  Stacks. 
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NTLNo. 


9»-GlO 
99-G11 
99-G12 
99-G15* 

99-G16 

99-G17 

99-G19 

99-G20 

99-G21 

99-G22 

0Q-G02 

00-G03 

00-G04 

00-G06 

00-G07 

00-G08* 

00-G11 

00-G13 

00-G14 

00-G15 

00-G16 

00-G17 

00-G18* 

00-G19 

00-G20 
00-G21 

00-G22 

92-01  .. 
98-01  .. 
98-02  .. 
98-04  .. 
98-05  .. 
9o~0o  .. 
9ft-07  .. 
9o~u9  .. 
98-10  .. 
98-11  .. 
98-12  .. 
98-13  .. 
98-14  .. 
99-P01 
99-P04 
99-P05 
00-P01 
00-P02 
00-P04 


Effective 
date 


05/11/99 
06/07/99 
06/07/99 
06/30/99 

07A)8/99 
07/08«9 
09/07/99 
09/07/99 
09/13/99 
09/24/99 
01/25/00 
01/28/00 
01/28/00 
02/04A)0 
02/22/00 
03A)1/00 
05/12/00 
05/25/00 
08/29/00 
09/06/00 
09/07/00 
09/01/00 
11/21/00 

11/21/00 

12/06/00 
12/26/00 

12/22/00 


Title/sut)iect 


Designated  Safe  Welding  and  Burning  Areas  on  Rigs. 

/Approval  of  Acidizing  Operations. 

Increased  Level  II  Underwater  Structural  Inspection  Intervals. 

Production  /Vctivities  Infocmation  Collection  and  Reporting  (Western  Gulf  of  Mexico)  ('Rescission 
Date  1/31/2001). 

Uve-Bottom  Surveys  and  Reports. 

North  American  Datum  83  Implementation  Plan  for  the  GOM. 

Downhole  Commingling  Policies. 

Downhote  Commingling  Applications. 

Platform  Removal  Applications. 

Guidelines  for  Sut)sea  Disposal  &  Offsfwre  Storage  of  Solid  Wastes. 

Deepwater  Experimental  Oil  Release  Study. 

Functional  Responsibilities  of  MMS  Regulations. 

Well  Producibility  Determinations. 

Supervisory  Control  and  Data  Acquisition  (SCADA)  Systems. 

/^idental  Disconnect  of  Marine  Drilling  Risers. 

Drilling  Windows,  Eastern  Gulf  of  Mexico  ('Expires  3/1/2001). 

Pollution  Inspection  Inten/als  for  Unmanned  Facilities. 

Production  Safety  Systems  Requirements. 

Contact  with  District  Offices  and  the  Pipeline  section  Outside  Regular  Work  Hours. 

Humcane  and  Tropical  Storm  Evacuation  and  Production  Curtailment  Procedures. 

Guidelines  for  General  Lease  Surety  Bonds. 

Suspension  of  Production/Operations  Overview. 

luleteorological  Data  Collection  and  Reporting  (Breton  National  Wildlife  Refuge/Wilderness  Area) 
(•Rescission  Date  11/30/2001). 

Production  Activities  Infonnation  Collection  and  Reporting  (Breton  National  Wildlife  Refuge/Wilder- 
ness Area)  ('Rescission  Date  11/30/2001). 

Deepwater  Chemosynthetic  Communities. 

Information  Requirements  for  Exploration  Plans  and  Development  Operations  Coordination  Docu- 
ments. 

Subsalt  Lease  Term  Extension. 


Current  (Notices  to  Lessees  and  Operators  Issued  by  the  Pacific  OCS  Region 


03/24/92 
03/05/98 
03/05/98 
07/01/98 
08/04/98 
08/04/98 
06/04/98 
06/11/98 
08/21/98 
08/31/98 
08/11/98 
08/11/98 
11/04/98 
07/15/99 
11/04/99 
12/10/99 
01/20AX) 
04/17/00 
11/01/00 


Warning  Signs:  Pipelines  and  Power  Cables. 

Santa  Maria  District  Office  Ptrane  Call  Procedures  and  Hours. 

Camarillo  District  Office  Phone  Call  Procedures  and  Hours. 

Gas  Volume  Statement  Requirements 

Archaeological  Survey  and  Report  Requirements. 

Change  of  Ownership/Operatorship  of  Leases  and  Pipelines. 

Helideck  Closures. 

Hydrogen  Sulfide  (H2S)  Requirements. 

Liquid  Royalty  Measurement  Facilities. 

Submrssjon  of  Digitized  Well  Log  Data  on  Magnetic  Tape. 

Guidelines  for  Shallow  Hazards  and  Report  Requirements  for  Exploration  Drilling. 

Guidelines  for  Shallow  Hazards  and  Report  Requirements  for  OCS  Development  Operations. 

Cooperative  Drilling  Rig  (Only  Non-Producing  Lease  Operators). 

Oil  Spill  Response  Plans. 

Raring  and  Venting  Gas. 

Decommissioning  of  Pacific  OCS  Facilities. 

StarxJby  Testing  During  Air  Pollution  Emergency  Episodes. 

Sustained  Casing  Pressure. 

Biological  Survey  Criteria. 


Effective  with  the  publication  of  this 
Notice,  we  are  rescinding  the  following 
National  NTL,  two  NTLs  issued  by  the 
GOM  OCS  Region,  and  one  LTL  issued 
by  the  Pacific  OCS  Region: 

•  NTL  98-2N,  Guidance  Regarding 
API  Specification  14A.  "Specification 
for  Subsiirface  Safety  Valve 
Equipment."  Ninth  Edition  (7/1/94)  and 
Supplement  1.  This  NTL  is  superseded 
by  the  final  rule  published  December  8, 
2000  (65  FR  76933). 


•  NTL  86-05.  New  Form  for 
Designated  Operators.  This  NTL  has 
served  its  purpose  and  is  no  longer 
needed.  The  form  MMS-1123  used  to 
designate  operators  is  available  on  the 
MMS  website  at:  http:// 
www.gomr.mms.gov/homepg/ 
mmsforms/frmindx.html. 

•  NTL  98-15.  Time  Allowed  Between 
Lease  Holding  Operations  (30  CFR 
250.13  [Redesignated  30  CFR  250.113)). 
This  NTL  is  superseded  by  the  final  rule 


revising  the  30  CFR  250.  Subpart  A 
regulations,  at  250.180. 

•  LTL  dated  August  28, 1992.  subject: 
NAD  27  &  NAD  83. 

Dated:  January  8.  2001. 
CaroUta  U.  Kallaur, 

Associate  Director  for  Offshore  h4inerals 

Management. 

[FR  Doc.  01-2308  Filed  1-25-01;  8:45  am] 
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DEPARTMENT  OF  THE  rNTERIOR 

National  Park  Service 

Rnal  Legislative  Environmental  Impact 
Statement,  Tlml>islui  Shoshone 
Homeland,  Death  Valley  National  Park; 
Notke  of  Availability 

summary:  Pursuant  to  §  102(2)c  of  the 
National  Environmental  Policy  Act  of 
1969  (Pub.  L.  91-190,  as  amended),  and 
the  Council  on  Environmental  Quality 
regulations  (40  CFR  parts  1500-1508),  at 
the  request  of  the  Department  of  the 
Interior,  the  National  Park  Service,  in 
cooperation  with  the  Bureau  of  Land 
Management,  Fish  and  Wildlife  Service, 
and  the  Bureau  of  Reclamation  has 
prepared  a  Final  Legislative 
Enviroimiental  Impact  Statement  (LEIS) 
identifying  and  evaluating  alternatives 
for  a  Timbisha  Shoshone  Homeland 
within  and  around  Death  Valley 
National  Park,  California.  Potential 
impacts  and  appropriate  mitigation 
strategies  are  identified  and  assessed  for 
«iach  alternative. 

On  July  19,  2000  the  United  States 
Senate  passed  the  Timbisha  Shoshone 
Homeland  Act.  A  similar  version  of  the 
Act  was  passed  on  October  17.  2000  by 
the  House  of  Representatives,  and  on 
November  1 .  2000  the  Act  was  signed  by 
the  President.  The  plan  will  guide 
management  actions  in  the  transfer  of 
lands  and  the  development  of 
cooperative  agreements. 

Proposal:  The  proposed  Timbisha 
Shoshone  Homeland  (Alternative  A- 
Preferred)  would  transfer  approximately 
7,500  acres  of  federal  lands  (identified 
as  "multiple  use"  and  managed  by 
Death  Valley  National  Park  and  the 
Bureau  of  Land  Management  in 
California  and  Nevada)  into  trust  with 
the  Department  of  the  Interior  for  the 
creation  of  a  tribal  homeland. 
Permission  would  be  sought  for 
acquisition  of  two  parcels 
(approximately  120  acres  of  former 
Indian  allotted  lands)  in  Saline  Valley, 
California,  and  approximately  2.430 
acres  near  Lida.  Nevada,  from  private 
owners,  as  willing  sellers.  Also,  water 
rights  (either  appurtenant  or  separately 
held)  could  be  obtained  from  v^rilling 
sellers.  Cooperative  activities  at  Ash 
Meadows  National  Wildlife  Refuge 
would  also  be  undertaken.  Some 
portions  of  lands  previously  designated 
by  Congress  as  "wilderness"  would  be 
also  recognized  as  Timbisha  Shoshone 
Natural  and  Cultural  Preservation  Area, 
but  ownership  would  not  be  transferred. 

Alternatives:  Alternative  B  maintains 
the  status  quo,  as  described  in  Chapter 
2,  Description  of  Proposed  Action,  No 
Action,  and  Alternatives  Considered  But 


Not  Brought  Forward  For  Analysis.  It 
provides  a  baseline  from  which  to 
compare  and  evaluate  the  magnitude  of 
proposed  changes,  and  to  measure  the 
foreseeable  environmental  effects  of 
those  changes.  This  no-action  concept 
follows  the  guidance  of  the  Council  on 
Environmental  Quality,  which  describes 
the  no-action  alternative  as  no  change 
from  the  current  management  direction 
or  level  of  management  intensity. 

Background:  Although  initial  scoping 
is  not  required  for  the  preparation  of  a 
LEIS.  an  understanding  of  public 
concerns  was  desired.  Accordingly,  a 
notice  was  published  in  the  Federal 
Register  on  April  19.  1999  announcing 
to  the  public  the  opportunity  of 
commenting  on  a  Draft  Secretarial 
Report  regarding  the  Homeland 
initiative.  In  addition,  six  public 
meetings  were  conducted  (attended  by 
79  persons),  and  five  informational 
meetings  were  held  at  the  request  of 
state  congressional  delegations  and 
county  commissioners  and  supervisors. 
Over  550  letters  were  received  diuing 
the  public  scoping  period.  In  October 
1999,  a  copy  of  the  11 -page  Scoping 
Summary  Document  was  mailed  to 
everyone  who  attended  the  public 
meetings  or  commented  during  the 
process. 

In  October,  1999  the  Department  of 
the  Interior  determined  that  the  NPS 
would  serve  as  the  lead  agency  for  this 
conservation  planning  and 
enviroimiental  impact  analysis  process. 
As  noticed  in  the  Federal  Register  on 
May  12,  2000,  a  draft  Timbisha 
Shoshone  Homeland  LEIS  was  prepared 
pursuant  to  the  National  Environmental 
Policy  Act.  and  distributed  by  mail  and 
libraries  for  a  formal  public  review 
period  ending  August  21.  2000.  In 
addition,  the  document  was  available 
via  the  internet  at  http// 
www3.iwvisp.com/blm/report.  Five 
public  meetings  were  conducted 
(attended  by  100  persons),  and  238 
letters  were  received. 

Availability:  The  Final  Timbisha 
Shoshone  Homeland  LEIS  was  sent 
directly  to  the  project  mailing  list. 
Copies  are  also  available  at  park 
headquarters  at  Furnace  Creek,  field 
offices  of  BLM  Ridgecrest,  California 
and  Tonopah,  Nevada.  Also,  the  Final 
LEIS  will  be  posted  on  the  internet  at 
http://wvvfw.nps.gov/deva.  Inquiries 
should  be  addressed  to  the 
Superintendent,  Death  Valley  National 
Park,  P.O.  Box  579,  Death  Valley, 
California  92328. 

All  comments  received  thaoughout 
the  conservation  planning  and 
environmental  impact  analysis  process 
are  archived  and  will  be  available  for 
public  review  in  the  park's  library.  If 


individuals  submitting  comments 
requested  that  their  name  oiNand 
address  be  withheld  from  public 
disclosure,  it  will  be  honored  to  the 
extent  allowable  by  law.  Such  requests 
must  be  stated  prominently  in  the 
beginning  of  the  comments.  There  may 
also  be  circumstances  wherein  the  NPS 
will  withhold  a  respondent's  identity  as 
allowable  by  law.  As  always,  the  NPS 
will  make  available  for  public 
inspection  all  submissions  from 
organizations  or  businesses  and  from 
persons  identifying  themselves  as 
representatives  or  officials  of 
organizations  and  businesses,  and 
anonymous  conunents  may  not  be 
considered. 

Recommendation  Process:  A  notice  of 
final  recommendations  will  be 
published  in  the  Federal  Register  not 
sooner  than  thirty  (30)  days  after  the 
final  document  is  distributed.  This  is 
expected  to  occur  early  in  2001.  The 
National  Park  Service  officials 
responsible  for  implementation  will  be 
the  Superintendent,  Death  Valley 
National  Park  and  the  Regional  Director, 
Pacific  West  Region;  as  well  as  the  State 
Directors,  Bureau  of  Land  Management. 
Nevada  and  California;  the  Assistant 
Secretary  for  Indian  Affairs;  and  the 
Bureau  of  Indian  Affairs,  Central 
California  Agency. 

Dated:  January  9,  2001. 
Patricia  L.  Neubacher, 

Acting  Regional  Director,  Pacific  West  Region. 
[FR  Doc.  01-2340  Filed  1-25-01;  8:45  am) 
BNJJNG  COOE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Cape  Cod  National  Seashore,  South 
Wellfleet,  MA;  Cape  Cod  National 
Seashore  Advisory  Commisskxi  Two 
Hundred  Thirty  Second  Meeting; 
Notice  of  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463,  86  Stat.  770,  5 
U.S.C.  App  1.  section  10),  that  a  meeting 
of  the  Cape  Cod  National  Seashore 
Advisory  Commission  will  be  held  on 
Friday.  February  9,  2001. 

The  Commission  was  reestablished 
pursuant  to  Public  Law  87-126  as 
amended  by  Public  Law  105-280.  The 
purpose  of  the  Commission  is  to  consult 
with  the  Secretary  of  the  Interior,  or  his 
designee,  with  respect  to  matters 
relating  to  the  development  of  Cape  Cod 
National  Seashore,  and  with  respect  to 
carrying  out  the  provisions  of  sections  4 
and  5  of  the  Act  establishing  the 
Seashore. 
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The  Commission  members  will  meet 
at  1  p.m.  at  Headquarters,  Marconi 
Station,  Wellfleet,  Massachusetts  for  the 
regular  business  meeting  to  discuss  the 
following: 

1.  Adoption  of  Agenda 

2.  Approval  of  minutes  of  previous  meeting 
(November  16,  2000) 

3.  Reports  of  Officers 

4.  Report  of  ORV  Subcommittee 

5.  Superintendent's  Report 
Dune  Shacks 
Highlands  Center 

Salt  Pond  Visitor  Center 

Zoning  Standards 

Status  nomination  process — role  of 

alternates 
News  from  Washington 

6.  Old  Business 

Advisory  Commission  Handbook 

7.  New  Business 

8.  Agenda  for  next  meeting — March  23,  2001 

9.  Public  comment  and 

10.  Adjournment 

The  meeting  is  open  to  the  public.  It 
is  expected  that  15  persons  will  be  able 
to  attend  the  meeting  in  addition  to 
Commission  members. 

Interested  persons  may  make  oral/ 
written  presentations  to  the  Commission 
during  the  business  meeting  or  file 
written  statements.  Such  requests 
should  be  made  to  the  park 
superintendent  at  least  seven  days  prior 
to  the  meeting.  Further  information 
concerning  the  meeting  may  be  obtained 
from  the  Superintendent,  Cape  Cod 
National  Seashore,  99  Marconi  Site 
Road,  Wellfleet,  MA  02667. 

Dated:  January  18,  2001. 
Kfaria  Burks, 

Superintendent. 

[FR  Doc.  01-2341  Filed  1-25-01;  8:45  am) 

■LUNG  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 

Gettysburg  National  Military  Park 

agency:  National  Park  Service.  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the  date 
of  the  thirty-fourth  meeting  of  the 
Gettysburg  National  Military  Park 
Advisory  Commission. 
DATES:  The  public  meeting  will  be  held 
on  February  15,  2001,  from  7:00  p.m.  to 
9:00  p.m. 

Location:  The  meeting  will  be  held  at 
the'Cyclorama  Auditorium,  125 
Taneytown  Road,  Gettysburg, 
Pennsylvania  17325. 

Agenda:  Sub-Committee  Reports, 
Federal  Consistency  Projects  Within  the 
Gettysburg  Battlefield  Historic  District, 
Operational  Updates  on  Park  Activities, 


Election  of  Chairperson  and  Vice- 
Chairperson,  Update  from  the  President 
of  the  Gettysburg  National  Battlefield 
Museum  Foundation,  and  the  Citizens 
Open  Forum. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
A.  Latschar,  Superintendent.  Gettysburg 
National  Military  Park,  97  Taneytown 
Road,  Gettysbiu^,  Pennsylvania  17325. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public.  Any 
member  of  the  public  may  file  with  the 
Commission  a  written  statement 
concerning  agenda  items.  The  statement 
should  be  addressed  to  the  Advisory 
Commission,  97  Taneytown  Road, 
Gettysburg,  Pennsylvania  17325. 
Minutes  of  the  meeting  will  be  available 
for  inspection  four  weeks  after  the 
meeting  at  the  permanent  headquarters 
of  the  Gettysburg  National  Military  Park 
located  at  97  Taneytown  Road, 
Gettysburg,  Pennsylvania  17325. 

Dated:  January  1 1 ,  2001 . 
John  A.  Latschar, 

Superintendent,  Gettysburg  NMP /Eisenhower 

NHS. 

IFR  Doc.  01-2348  Filed  1-25-01;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  to  Repatriate  a  Cultural 
Item  in  the  Possession  of  The  Detroit 
Institute  of  Arts,  Detroit,  Ml 

AGENCY:  National  Park  Service 
ACTION:  Notice 

Notice  is  hereby  given  imder  the 
Native  American  Graves  Protection  and 
Repatriation  Act.  43  CFR  10.10  (a)(3),  of 
the  intent  to  repatriate  a  cultural  item  in 
the  possession  of  The  Detroit  Institute  of 
Arts.  Detroit,  MI  that,  based  on 
preponderance  of  the  evidence,  meets 
the  definition  of  "object  of  cultural 
patrimony"  under  Section  2  of  the  Act. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2  (c).  The  determinations  writhin  this 
notice  are  the  sole  responsibility  of  the 
museiun  that  has  control  of  the  cultural 
item.  The  National  Park  Service  is  not 
responsible  for  the  determinations 
within  this  notice. 

The  1  cultural  item  is  a  bear  claw 
necklace  composed  of  30  grizzly  bear 
claws  separated  by  large,  faceted  blue 
glass  beads  attached  to  a  foundation 
wrapped  with  trimmed  otter  fur. 

During  the  1950's,  according  to 
documentation  and  oral  testimony,  this 
cultural  item  passed  through  the 
possession  of  the  Lyons  Pawn  Shop. 


Pawnee,  OK;  the  Southern  Plains  Indian 
Museum  and  Crafts  Center,  Anadarko, 
OK;  Mr.  Warner,  Oklahoma  City,  OK; 
Mr.  Milford  Chandler,  Detroit,  MI;  and 
Mr.  Richard  Pohrt,  Flint,  MI.  In  1981, 
The  Detroit  Institute  of  Arts  purchased 
this  bear  claw  necklace  &t)m  Mr.  Pohrt. 

Based  on  consultation  and 
docimientary  evidence  provided  by 
historic  photographs  and  newspaper 
accounts,  this  bear  claw  necklace  is 
known  to  have  been  in  the  possession 
of  Mr.  James  White  Cloud  (bom  1841- 
died  1940),  a  tribal  chief  of  the  Iowa 
Tribe  of  Kansas  and  Nebraska. 
Dociunentation  also  indicates  that  this 
necklace  was  used  in  1940  during  the 
installation  of  Mr.  Louis  White  Cloud, 
son  and  successor  of  Mr.  James  White 
Cloud,  as  chief  of  the  Iowa  Tribe  of 
Kansas  and  Nebraska.  Further 
documentation  also  indicates  that  in 
1952,  this  necklace  was  withheld  by  Mr. 
Daniel  White  Cloud,  son  and  successor 
to  Mr.  Louis  White  Cloud,  from  the 
installation  of  Mr.  James  Rhodd,  elected 
chief  of  the  Iowa  Tribe  of  Kansas  and 
Nebraska.  Consultation  evidence  offered 
by  a  direct  lineal  descendant  (now 
deceased)  of  Mr.  James  White  Cloud 
argued  that  the  necklace  had  been 
inherited  through  direct  patrilineal 
descent  through  male  members  of  the 
White  Cloud  family.  Officials  of  The 
Detroit  Institute  of  Arts  do  not  believe 
that  any  direct  patrilineal  descendants 
of  Mr.  James  White  Cloud  are  now 
living.  Consultation  evidence  provided 
by  representatives  of  the  Iowa  Tribe  of 
Kansas  and  Nebraska  indicates  that  this 
bear  claw  necklace  is  a  symbol  of 
authority  used  by  Iowa  chiefs  and,  as 
such,  passed  down  in  installation 
ceremonies  from  chief  to  chief. 
Representatives  of  the  Iowa  Tribe  of 
Kansas  and  Nebraska  also  state  that  this 
bear  claw  necklace  has  ongoing 
historical,  traditional,  and  cultural 
importance  central  to  the  tribe  itself, 
and  could  not  have  been  alienated, 
appropriated,  or  conveyed  by  any 
individual.  Since  the  Indian 
Reorganization  Act  of  1934  established 
the  authority  of  the  Iowa  Tribe  of 
Kansas  and  Nebraska  to  elect  tribal 
chiefs,  officials  of  The  Detroit  Institute 
of  Arts  believe  a  reasonable 
interpretation  of  the  facts  is  that  the 
Iowa  Tribe  of  Kansas  and  Nebraska  now 
possesses  authority  over  traditional 
symbols  of  their  tribal  chiefs,  the 
evidence  of  the  necessity  of  direct 
patrilineal  descent  notwithstanding. 

The  Iowa  Tribe  of  Kansas  and 
Nebraska  will  have  this  bear  claw 
necklace  curated  at  an  established 
museum  until  a  tribal  museimi  is 
established. 
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I  Based  on  the  above-mentioned 
information,  officials  of  The  Detroit 
Institute  of  Arts  believe  that,  pursuant  to 
43  CFR  10.2  (d)(4),  this  one  cultvual 
item  has  ongoing  historical,  traditional, 
and  cultiual  importance  central  to  the 
tribe  itself,  and  could  not  have  been 
alienated,  appropriated,  or  conveyed  by 
any  individual.  Officials  of  The  Detroit 
Institute  of  Arts  also  have  determined 
that,  pursuant  to  43  CFR  10.2  (e),  there 
is  a  relationship  of  shared  group 
identity  that  can  be  reasonably  traced 
between  this  object  of  cultiual 
patrimony  and  the  Iowa  Tribe  of  Kansas 
and  Nebraska. 

I    This  notice  has  been  sent  to  officials 
of  the  Iowa  Tribe  of  Kansas  and 
Nebraska  and  the  Iowa  Tribe  of 
Oklahoma.  Representatives  of  any  other 
Indian  tribe  that  believes  itself  to  be 
culturally  affiliated  with  this  object  of 
cultural  patrimony  should  contact 
David  W.  Penney,  Chief  Curator,  The 
Detroit  Institute  of  Arts,  5200 
Woodward  Avenue,  Detroit,  MI  48202, 
telephone  (313)  833-1432,  before 
February  26,  2001.  Repatriation  of  this 
object  of  cultural  patrimony  to  the  Iowa 
Tribe  of  Kansas  and  Nebraska  may  begin 
after  that  date  if  no  additional  claimants 
Qome  forward. 

:  Dated:  January  15,  2001. 
iplui  Robbins. 

Ussisfanf  Director,  Cultural  Resources 
Stewardship  and  Partnerships. 

{FR  Doc.  01-2346  Filed  1-25-01;  8:45  am) 
BLUNG  COOE  4310-70-F 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  to  Repatriate  a  Cultural 
Hern  In  the  Possession  of  the  llwaco 
Heritage  Foundation,  Ihvaco,  WA 

AGENCY:  National  Park  Service 
ACTION:  Notice 

Notice  is  hereby  given  under  the 
Native  American  Graves  Protection  and 
Repatriation  Act.  43  CFR  10.10(a)(3),  of 
the  intent  to  repatriate  a  cultural  item  in 
the  possession  of  the  llwaco  Heritage 
Museum,  llwaco,  WA,  that  meets  the 
definitions  of  "sacred  object"  under 
Section  2  of  the  Act. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2(c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum  that  has  control  over  this 
cultural  item.  The  National  Park  Service 
is  not  responsible  for  determinations 
iirithin  this  notice. 


The  cultural  item  is  a  carved 
ceremonial  staff  with  the  head  of  Raven, 
85  cm  long  (accession  number 
1987.164/2,  catalog  number  85.7). 

The  cultural  item  was  acquired  by  the 
late  Charles  Bacon  of  llwaco,  WA,  on 
the  Quinault  Reservation  in  Taholah, 
WA,  in  1952.  Mr.  Bacon  transferred  the 
cultural  item  to  the  llwaco  Heritage 
Museiun  in  1987. 

Cultural  affiliation  with  the  Quinault 
Tribe  of  the  Quinault  Reservation, 
Washington,  is  indicated  by  the  object's 
place  of  acquisition  on  the  Quinault 
Reservation  in  Taholah,  WA. 
Correspondence  with  the  Quinault 
Cultural  Center  further  indicates  the 
object  is  a  speaker's  staff  needed  by 
Quinault  traditional  religious  leaders 
today  for  ongoing  sacred  Thunderbird, 
Wolf,  Bear,  Sea  Lion,  Otter,  and  Raven 
ceremonies,  and  to  honor  the  First 
Salmon  Ceremony,  the  Salmon  Berry 
Feasts,  and  Elk  Festival.  Consultation 
with  the  Quinault  Cultural  Center 
suggests  that,  since  one  would  expect 
such  an  object  to  be  handed  down  from 
generation  to  generation  within  a  family 
group,  the  raven  staff  also  may  be  an 
object  of  cultvual  patrimony.         m 

Based  on  the  above-mentioned 
information,  and  with  the 
recommendation  of  the  staff  of  the 
llwaco  Heritage  Museum,  the  llwaco 
Heritage  Foundation  Board  of  Directors 
has  determined  that,  pursuant  to  43  CFR 
10.2(d)(3),  this  cultural  item  is  a  specific 
ceremonial  object  needed  by  traditional 
Native  American  religious  leaders  for 
the  practice  of  traditional  Native 
American  religions  by  their  current-day 
adherents.  The  llwaco  Heritage 
Foundation  Board  of  Directors  also  has 
determined  that,  piu-suant  to  43  CFR 
10.2(e),  there  is  a  relationship  of  shared 
identity  that  can  be  traced  between  this 
cultural  item  and  the  Quinault  Tribe  of 
the  Quinault  Reservation,  Washington. 

This  notice  has  been  sent  to  officials 
of  the  Quinault  Tribe  of  the  Quinault 
Reservation,  Washington. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  cultiu-ally 
affiliated  with  this  cultural  item  should 
contact  Hobe  Kytr,  Administrator  of  the 
llwaco  Heritage  Museum,  P.O.  Box  153, 
llwaco,  WA  98624,  telephone  (360)  642- 
3446,  before  February  26,  2001. 
Repatriation  of  the  cultural  item  to  the 
Quinault  Tribe  of  the  Quinault 
Reservation,  Washington  may  begin 
after  that  date  if  no  additional  claimants 
come  forward. 


Dated:  January  17,  2001. 
John  Robbins, 

Assistant  Director,  Cultural  Resources 

Stewardship  and  Partnerships. 

(FR  Doc.  01-2323  Filed  1-25-01;  8:45  am] 

BHJJNG  COOe  4310-7»-F 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  in  the 
Possession  of  the  Milwaukee  Public 
Museum,  Milwaukee,  Wl 

AGENCY:  National  Park  Service 
ACTION:  Notice 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  Milwaukee 
Public  Museum,  Milwaukee,  WI. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funerary  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Milwaukee  Public 
Museimi  professional  staff  and  contract 
specialists  in  physical  anthropology,  in 
consultation  with  representatives  of  the 
Confederated  Tribes  of  the  Colville 
Reservation. 

At  an  unknown  date,  human  remains 
representing  two  individuals  were 
removed  from  an  unknown  site  in  the 
Okanogan  Valley,  WA,  by  Harry 
Brainerd.  Mr.  Brainerd  donated  the 
remains  and  associated  funerary  objects 
to  the  Milwaukee  Public  Museum  in 
1952.  No  known  individuals  were 
identified.  The  158  associated  fiuierary 
objects  are  81  copper  tube  beads,  35 
blue  and  white  glass  beads,  10  shell 
beads,  24  dentalia  shell  beads,  2 
fragmented  beaver  incisors,  1  seal  tooth, 
1  perforated  elk's  tooth,  1  bone  tube 
bead,  1  metal  button,  1  copper  alloy 
ring,  and  1  rectangular  piece  of  copper 
alloy  with  a  perforation  at  one  end. 

Based  on  dental  traits  and  funerary 
associations,  these  individuals  have 
been  identified  as  Native  American.  The 
associated  funerary  objects  date  the 
burial  to  circa  1800-1830.  The 
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geographical  location  of  the  burial  is 
consistent  with  the  prehistoric  and 
historic  territory  of  the  Confederated 
Tribes  of  the  Colville  Reservation. 
Consultation  evidence  provided  by 
representatives  of  the  Confederated 
Tribes  of  the  Colville  Reservation 
indicates  that  the  Okanogan  Valley  is 
part  of  the  Okanogan  people's 
traditional  and  historically  known 
occupation  territory,  and  that 
descendents  of  the  Okanogan  now 
reside  on  the  Colville  Reservation. 

Based  on  the  above-mentioned 
information,  officials  of  the  Niilwaukee 
Public  Museum  have  determined  that, 
pursuant  to  43  CFR  10.2  (d)(1),  Uie 
human  remains  listed  above  represent 
the  physical  remains  of  two  individuals 
of  Native  American  ancestry.  Officials  of 
the  Milwaukee  Public  Museimi  also 
have  determined  that,  pursuant  to  43 
CFR  10.2  (d)(2),  the  158  objects  listed 
above  are  reasonably  believed  to  have 
been  placed  with  or  near  individual 
human  remains  at  the  time  of  death  or 
later  as  part  of  the  death  rite  or 
ceremony.  Lastiy,  officials  of  the 
Milwaukee  Public  Museum  have 
determined  that,  pursuant  to  43  CFR 
10.2  (e),  there  is  a  relationship  of  shared 
group  identity  that  can  be  reasonably 
traced  between  these  Native  American 
human  remains  and  associated  funerary 
objects  and  the  Confederated  Tribes  of 
the  Colville  Reservation. 

This  notice  has  been  sent  to  officials 
of  the  Confederated  Tribes  of  the 
Colville  Reservation.  Representatives  of 
any  other  Indian  tribe  that  believes  itself 
to  be  culturally  affiliated  with  these 
human  remains  and  associated  funerary 
objects  should  contact  Dr.  Alex  Barker, 
Anthropology  Section  Head,  Milwaukee 
Public  Museum,  800  West  Wells  Street, 
Milwaukee,  WI  53233,  telephone  (414) 
278-2786,  before  February  26,  2001. 
Repatriation  of  the  human  remains  and 
associated  funerary  objects  to  the 
Confederated  Tribes  of  the  Colville 
Reservation  may  begin  after  that  date  if 
no  additional  claimants  come  forward. 

Dated:  lanuary  15,  2001. 
|ohn  Robbins, 

Assistant  Director,  Cultural  Resources, 
Stewardship,  and  Partnerships. 
(FR  Doc.  01-2342  Filed  1-25-01;  8:45  am) 
BRXING  COM  4310-70-F 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remaina  and 
Aaeoclated  Funerary  OI)}ecta  in  the 
Poeeeeeion  of  ttie  Mllwauicae  Public 
Muaeum,  MHwaukee,  WI 

agency:  National  Park  Service. 
action:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA).  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  htmian 
remains  and  associated  funerary  objects 
in  the  possession  of  the  Milwaukee 
Public  Museum,  Milwaukee,  WI. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funerary  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice? 

A  detailed  assessment  of  the  human 
remains  was  made  by  Milwaukee  Public 
Museum  professional  staff  and  contract 
specialists  in  physical  anthropology,  in 
consultation  with  representatives  of 
Central  Council  of  Tlingit  and  Haida 
Indian  Tribes  of  Alaska. 

At  an  unknown  date,  human  remains 
representing  one  individual  were 
removed  from  an  unknown  location  in 
Rudyerd  Bay,  AK,  by  Walter  Pelzer.  Mr. 
Pelzer  donated  the  human  remains  to 
the  Milwaukee  Public  Museum  in  1946. 
At  the  time  of  donation,  Mr.  Pelzer 
identified  the  context  of  removal  as  a 
burial.  No  known  individual  was 
identified.  No  associated  funerary 
objects  are  present. 

Based  on  cranial  morphology  and 
dental  traits,  this  individual  is 
identified  as  Native  American.  The 
geographical  location  of  the  grave  is 
consistent  with  the  historic  territory  of 
the  Tlingit  people.  Consultation 
evidence  provided  by  representatives  of 
the  Central  Coimcil  of  Tlingit  and  Haida 
Indian  Tribes  of  Alaska  indicates  that 
the  Rudyerd,  AK,  area  is  part  of  the 
aboriginal  territory  of  the  Tlingit  and 
Haida  peoples. 

Based  on  the  above-mentioned 
information,  officials  of  the  Milwaukee 
Public  Museum  have  determined  that, 
pursuant  to  43  CFR  10.2  (d)(1),  the 
human  remains  listed  above  represent 
the  physical  remains  of  one  individual 


of  Native  American  ancestry.  Officials  of 
the  Milwaukee  Public  Museiun  also 
have  determined  that,  pursuant  to  43 
CFR  10.2  (e),  there  is  a  relationship  of 
shared  group  identity  that  can  be 
reasonably  traced  between  these  Native 
American  human  remains  and  the 
Central  Council  of  Tlingit  and  Haida 
Indian  Tribes  of  Alaska. 

This  notice  has  been  sent  to  officials 
of  the  Central  Coimcil  of  Tlingit  and 
Haida  Indian  Tribes  of  Alaska,  the 
Yakutat  Tlingit  Tribe,  Douglas  Indian 
Association,  Angoon  Community 
Association,  Hoonah  Indian 
Association,  the  Organized  Village  of 
Kake,  Chilkat  Indian  Village  (Klukwan), 
Craig  Community  Association,  Sitka 
Tribe  of  Alaska,  Hydaburg  Cooperative 
Association,  Organized  Village  of 
Kasaan,  Sealaska  Heritage  Foundation, 
Cape  Fox  Corporation,  Ketchikan  Indian 
Corporation,  and  the  Organized  Village 
of  Saxman.  Representatives  of  any  other 
Indian  tribe  that  believes  itself  to  be 
cultiually  affiliated  with  these  himian 
remains  should  contact  Dr.  Alex  Barker, 
Anthropology  Section  Head,  Milwaukee 
Public  Museum,  800  West  Wells  Street, 
Milwaukee,  WI  53233,  telephone  (414) 
278-2786,  before  February  26,  2001. 
Repatriation  of  the  human  remains  to 
the  Central  Council  of  Tlingit  and  Haida 
Indian  Tribes  of  Alaska  may  begin  after 
that  date  if  no  additional  claimants 
come  forward. 

Dated:  January  15.  2001. 
John  Robbins, 

Assistant  Director,  Cultural  Resources, 
Stewardship,  and  Partnerships. 
[FR  Doc.  01-2343  Filed  1-25-01;  8:45  am] 
BILLING  COOE  4310-70-F 


DEPARTMENT  OF  THE  INTERIOR 

National  Parte  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  In  the 
Possession  of  ttie  Milwaultee  Public 
Museum,  Milwaukee,  WI 

agency:  National  Park  Service. 
ACTION:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  Milwaiikee 
Public  Museum,  Milwaukee,  WI. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2  (c).  The  determinations  within  this 
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notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funerary  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Milwaukee  Public 
Museum  professional  staff  and  contract 
specialists  in  physical  anthropology,  in 
consultation  with  representatives  of  the 
Three  Affiliated  Tribes  of  the  Fort 
Berthold  Reservation,  North  Dakota. 

At  an  unknown  date  prior  to  1921, 
human  remains  representing  two 
individuals  were  removed  from  the 
Motsiff  Farm  Site  (32-MO-29),  Mandan, 
Morton  Coimty,  ND,  by  Field  Museum 
of  Natural  History  staff  L.  L.  Walters. 
Mr.  Walters  sold  these  human  remains 
to  the  Milwaukee  Public  Museum  in 
1921.  No  known  individuals  were 
identified.  No  associated  funerary 
objects  are  present. 

At  an  imknown  date  prior  to  1921, 
himian  remains  representing  five 
individuals  were  removed  from  sites  in 
the  vicinity  of  Mandan,  Morton  County, 
ND,  by  Field  Museum  of  Natural  History 
staff  L.L.  Walters.  Mr.  Walters  sold  these 
human  remains  to  the  Milwaukee  Public 
Museum  in  1921.  No  known  individuals 
were  identified.  No  associated  funerary 
objects  are  present. 

Other  material  culture  irom  the  sites 
from  which  the  remains  were  removed 
date  the  occupations  to  circa  A.D.  1500- 
1700. 

Based  on  cranial  morphology,  dental 
traits,  and  burial  associations,  these 
individuals  are  identified  as  Native 
American.  The  geographical  location 
and  dates  of  the  burials  are  consistent 
with  the  traditional  territory  of  the 
Mandan  people  diuing  the  same  time 
period.  Consultation  evidence  provided 
by  representatives  of  the  Three 
Affiliated  Tribes  of  the  Fort  Berthold 
Reservation,  North  Dakota  has  identified 
the  sites  as  part  of  the  Mandan's 
traditional  occupation  area  between 
A.D.  1500-1700. 

Based  on  the  above-mentioned 
information,  officials  of  the  Milwaukee 
Public  Museum  have  determined  that, 
pursuant  to  43  CFR  10.2  (d)(1),  the 
human  remains  listed  above  represent 
the  physical  remains  of  seven 
individuals  of  Native  American 
ancestry.  Officials  of  the  Milwaukee 
Public  Museum  also  have  determined 
that,  pursuant  to  43  CFR  10.2  (e),  there 
is  a  relationship  of  shared  group 
identity  that  can  be  reasonably  traced 
between  these  Native  American  human 
remains  and  the  Three  Affiliated  Tribes 


of  the  Fort  Berthold  Reservation,  North 
Dakota. 

This  notice  has  been  sent  to  officials 
of  the  Three  Affiliated  Tribes  of  the  Fort 
Berthold  Reservation,  North  Dakota. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains 
should  contact  Dr.  Alex  Barker, 
Anthropology  Section  Head,  Milwaukee 
Public  Museum.  800  West  Wells  Street, 
Milwaukee,  WI  53233,  telephone  (414) 
278-2786,  before  February  26,  2001. 
Repatriation  of  the  human  remains  to 
the  Three  Affiliated  Tribes  of  the  Fort 
Berthold  Reservation,  North  Dakota  may 
begin  after  that  date  if  no  additional 
claimants  come  forward. 

Dated:  January  15,  2001. 
John  Robbins, 

Assistant  Director,  Cultural  Resources, 
Stewardship,  and  Partnerships. 
[FR  Doc.  01-2344  Filed  1-25-01;  8:45  am] 
BILLING  COOE  4310-7D-F 


DEPARTMENT  OF  THE  INTERIOR 

Natkmal  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Obiects  in  tiie 
Possession  of  the  Milwaukee  Public 
Muaeum,  Mlhvaukee,  WI 

AGENCY:  National  Park  Service. 
ACTKM:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  hiunan 
remains  and  associated  funerary  objects 
in  the  possession  of  the  Milwaukee 
Public  Museum,  Milwaukee,  WI. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  wider  NAGPRA,  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  aigency 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funerary  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

A  detailed  assessment  of  the  hiiman 
remains  was  made  by  Milwaukee  Fhiblic 
Museum  professional  staff  and  contract 
specialists  in  physical  anthropology,  in 
consultation  with  representatives  of  the 
Aleut  Corporation. 

In  1934,  human  remains  representing 
one  individual  were  removed  from  a 
cave  on  "Dorathy  Island"  (probably 
Dora  Island,  AK,  first  named  in  1934)  by 


R.  J.  Schwerbel  while  Mr.  Schwerbel 
was  stationed  in  the  Aleutian  Islands 
with  the  U.S.  Navy.  Mr.  Schwerbel 
donated  the  remains  to  the  Milwaukee 
Public  Musdmn  in  1934.  No  known 
individual  was  identified.  No  associated 
funerary  objects  are  present 

Based  on  cranial  morphology  and 
dental  traits,  this  individual  is 
identified  as  Native  American.  The 
mode  of  interment  in  a  cave  and  the 
geographical  location  of  the  burial  is 
consistent  with  the  traditional  territory 
of  the  Aleut  Corporation. 

Based  on  the  above-mentioned 
information,  officials  of  the  Milwaukee 
Public  Museum  have  determined  that, 
pursuant  to  43  CFR  10.2  (d)(1),  the 
human  remains  listed  above  represent 
the  physical  remains  of  one  individual 
of  Native  American  ancestry.  Officials  of 
the  Milwaukee  Public  Museimi  also 
have  determined  that,  pursuant  to  43 
CFR  10.2  (e),  there  is  a  relationship  of 
shared  group  identity  that  can  be 
reasonably  traced  between  these  Native 
American  human  remains  and  the  Aleut 
Corporation. 

This  notice  has  been  sent  to  officials 
of  the  Native  Village  of  Atka,  the  Native 
Village  of  Akutan,  the  Native  Village  of 
Nelson  Lagoon,  the  Native  Village  of 
False  Pass,  the  Agdaagux  Tribe  of  King 
Cove,  the  Native  Village  of  Nikolski,  St. 
George  Island  Village  Coimcil,  the  Aleut 
Community  of  St.  Paul  Island,  the 
Qagun  Tayagungin  Tribe  of  Sand  Point, 
the  Native  Village  of  Unga,  the 
Qawalangin  Tribe  of  Unalaska,  the 
Native  Village  of  Belkofski,  and  the 
Aleut  Corporation.  Representatives  of 
any  other  Indian  tribe  that  believes  itself 
to  be  culturally  affiliated  vrith  these 
human  remains  should  contact  Dr.  Alex 
Barker,  Anthropology  Section  Head, 
Milwaukee  Public  Museum,  800  West 
Wells  Street,  Milwaukee,  WI  53233, 
telephone  (414)  278-2786,  before 
February  26,  2001.  Repatriation  of  the 
human  remains  to  the  Aleut  Corporation 
may  begin  after  that  date  if  no 
additional  claimants  come  forward. 

Dated:  January  15.  2001. 
Jolm  Robbins, 

Assistant  Director,  Cultural  Resources, 

Stewardship,  and  Partnerships. 

(FR  Doc.  01-2345  Filed  1-25-01;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  in  the 
Possession  of  ttie  Milwaulcee  Public 
Museum,  Mllwaultee,  Wl 

agency:  NatioDal  Park  Service. 
ACTION:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA).  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  Milwaukee 
Public  Museum,  Milwaukee,  WI. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funerary  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Milwaukee  Public 
Museum  professional  staff  and  contract 
specialists  in  physical  anthropology,  in 
consultation  with  representatives  of  the 
Lac  du  Flambeau  Band  of  Lake  Superior 
Indians. 

In  1902,  human  remains  representing 
two  individuals  and  associated  funerary 
objects  were  removed  during  excavation 
of  a  mound  burial  on  Fox  Island,  Rest 
Lake  {47-VI-7),  Manitowosh  Waters 
Township,  Vilas  County,  WI,  by  James 
G.  Albright.  The  human  remains  and 
some  (an  unknown  number)  of  the 
associated  funerary  objects  were  sold  to 
the  Wisconsin  Natural  History  Society 
in  1902.  The  Wisconsin  Natural  History 
Society  donated  the  remains  and 
associated  funerary  objects  to  the 
Milwaukee  Public  Museum  the  same 
year.  Mr.  Albright  donated  the 
remaining  associated  funerary  objects  to 
the  Milwaukee  Public  Museum  in  1942. 
No  known  individuals  were  identified. 
The  20  associated  funerary  objects  are  a 
German  silver  brooch  with  engraved 
geometric  designs,  a  broken  porcelain 
saucer,  fragments  of  a  metal  bucket  that 
originally  contained  a  granulated 
substance  (maple  sugar?),  half  of  a  tin 
cup,  birch  bark  wrappings,  metal 
fragments,  glass  beads,  shell,  wood 
fragments,  wool  cloth  fragments,  a  horn 
knife  handle,  a  pocket  mirror,  two 
German  silver  bracelets  with  a  piece  of 


silk  ribbon,  fragments  of  a  metal 
necklace  with  imitation  gems,  spectacle 
glass  with  copper  frame,  an  iron  axe 
head,  a  knife  with  wood  handle,  a 
hatchet  head,  and  a  limestone  Micmac- 
style  pipe. 

The  associated  funerary  objects  &t)m 
this  site  can  be  stylistically  dated  to 
circa  A.D.  1770-1875. 

Based  on  cranial  morphology,  dental 
traits,  archeological  context,  and 
associated  funerary  objects,  these 
individuals  are  determined  to  be  Native 
American.  The  geographical  location  of 
the  site  and  date  of  the  burial  is 
consistent  with  the  historic  territory  of 
the  Lac  du  Flambeau  Band  of  Lake 
Superior  Indians  and  very  near  the 
modem-day  Lac  du  Flambeau 
Reservation.  Consultation  evidence 
provided  by  representatives  of  the  Lac 
du  Flambeau  Band  of  Lake  Superior 
Indians  has  identified  Site  47-V1-7  as 
part  of  the  area  from  which  the  Lac  Du 
Flambeau  Band  was  drawn  following 
the  creation  of  their  reservation  in  the 
mid-19th  century. 

Based  on  the  above-mentioned 
information,  officials  of  the  Milwaukee 
Public  Museiun  have  determined  that, 
pursuant  to  43  CFR  10.2  (d)(1),  the 
hiunan  remains  listed  above  represent 
the  physical  remains  of  two  individuals 
of  Native  American  ancestry.  Officials  of 
the  Milwaukee  Public  Museum  also 
have  determined  that,  pursuant  to  43 
CFR  10.2  (d)(2),  the  20  objects  listed 
above  are  reasonably  believed  to  have 
been  placed  with  or  near  individual 
human  remains  at  the  time  of  death  or 
later  as  part  of  the  death  rite  or 
ceremony.  Lastly,  officials  of  the 
Milwaukee  Public  Museum  have 
determined  that,  pursuant  to  43  CFR 
10.2  (e),  there  is  a  relationship  of  shared 
group  identity  that  can  be  reasonably 
traced  between  these  Native  American 
human  remains  and  associated  funerary 
objects  and  the  Lac  du  Flambeau  Band 
of  Lake  Superior  Chippewa  Indians. 

This  notice  has  been  sent  to  officials 
of  the  Lac  du  Flambeau  Band  of  Lake 
Superior  Chippewa  Indians. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains  and 
associated  funerary  objects  should 
contact  Dr.  Alex  Barker,  Anthropology 
Section  Head,  Milwaukee  Public 
Museum,  800  West  Wells  Street, 
Milwaukee,  WI  53233,  telephone  (414) 
278-2786,  before  February  26,  2001. 
Repatriation  of  the  human  remains  and 
associated  funerary  objects  to  the  Lac  du 
Flambeau  Band  of  Lake  Superior 
Chippewa  Indians  may  begin  after  that 
date  if  no  additional  claimants  come 
forward. 


Dated:  January  22,  2001. 
lohn  Robbins, 

Assistant  Director,  Cultural  Resources, 
Stewardship,  and  Partnerjhips. 
[FR  Doc.  01-2347  Filed  1-25-01;  8:45  amj 
BNJJNO  COOe  4310-70-f 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  OI>|ects  In  ttie 
Possessk>n  of  ttie  Nebraska  Stata 
Historical  Society,  Lincoln,  NE 

agency:  National  Park  Service. 
action:  Notice. 

Graves  Protection  and  Repatriation 
Act  (NAGPRA),  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  Nebraska  State 
Historical  Society,  Lincoln,  NE. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2(c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funerary  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

A  detailed  assessment  of  the  human 
remains  and  associated  funerary  objects 
was  made  by  Nebraska  State  Historical 
Society  professional  staff  in 
consultation  with  representatives  of  the 
Omaha  Tribe  of  Nebraska. 

FVior  to  1908,  human  remains 
representing  one  individual,  consisting 
of  a  skull  and  mandible,  were  donated 
to  the  Nebraska  State  Historical  Society 
by  U.S.  Marshall  J.  H.  Thrasher  of 
Plattsmouth.  NE.  No  known  individual 
was  identified.  No  associated  funerary 
objects  are  present. 

Museimi  documentation  that 
describes  the  himian  remains  as  "skull 
and  lower  jaw  of  an  Indian  (Omaha) 
killed  with  a  club  in  1860"  indicates 
that  the  human  remains  are  Native 
American  and  culturally  affiliated  with 
the  Omaha  Tribe. 

In  1968,  a  burial  ossuary  was 
discovered  at  Site  25TS12  during  road 
construction  in  Thurston  Coimty,  NE. 
Human  remains  representing  a 
minimum  of  five  individuals  were 
recovered  from  the  site  by  Nebraska 
State  Historical  Society  archeologist 
Gayle  Carlson.  With  the  exception  of 
one  bone  fragment,  the  human  remains 
were  repatriated  to  the  Omaha  Tribe 
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that  year.  The  bone  fragment  represents 
one  individual  and  is  in  the  possession 
of  the  Nebraska  State  Historical  Society. 
No  known  individual  was  identified. 
The  21  associated  funerary  objects  are 
white  quartzite  debitage,  red  ochre 
fragments,  a  shell  bead,  unmodified 
fi«sh  water  mussel  shell  fragments,  and 
a  polished  fresh  water  mussel  shell 
fragment. 

The  manner  of  interment,  material 
culture,  and  the  site  location  indicate 
that  the  human  remains  are  Native 
American  and  culturally  affiliated  with 
the  Omaha  Tribe. 

In  1970,  human  remains  representing 
a  minimum  of  two  individuals  were 
recovered  from  Site  25AP32,  Antelope 
Coimty,  NE.  Nebraska  State  Historical 
Society  staff  archaeologist  Gayle  Carlson 
collected  material  recovered  by  a  private 
individual  who  had  notified  the 
historical  society  of  the  site;  Mr.  Carlson 
also  excavated  material  at  the  edge  of 
earlier  digging  at  Site  25AP32  by  the 
owner.  No  known  individuals  were 
identified.  The  13  associated  funerary 
objects  are  a  French  long  arm 
escutcheon,  a  bison  rib  wrench, 
sandstone  shaft  smoothers,  a  fiake  of 
chalcedony,  a  small  grooved  hammer, 
silt  stone,  a  blue  glass  bead,  and  a  chert 
flake. 

Cranial  measurements,  material 
cultiu«,  and  site  location  indicate  that 
these  human  remains  are  Native 
American  and  culturally  affiliated  with 
the  Omaha  Tribe.  The  remains  of  one 
individual  include  approximately  80 
bone  fragments.  The  remains  of  the 
second  individual  include 
approximately  50  bone  fragments  and  a 
skull  fragment.  The  two  remains 
represent  an  individual  male  aged  40-49 
years  at  death  and  a  child  aged  3.5-5 
years  at  death. 

Based  on  the  above-mentioned 
information,  officials  of  the  Nebraska 
State  Historical  Society  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(1),  the  human  remains  listed 
above  represent  the  physical  remains  of 
four  individuals  of  Native  American 
ancestry.  Officials  of  the  Nebraska  State 
Historical  Society  also  have  determined 
that,  pursuant  to  43  CFR  10.2  (d)(2),  the 
34  objects  listed  above  are  reasonably 
believed  to  have  been  placed  with  or 
near  individual  human  remains  at  the 
time  of  death  or  later  as  part  of  the  death 
rite  or  ceremony.  Lastly,  officials  of  the 
Nebraska  State  Historical  Society  have 
determined  that,  pursuant  to  43  CFR 
10.2  (e),  there  is  a  relationship  of  shared 
group  identity  that  can  be  reasonably 
traced  between  these  Native  American 
human  remains  and  associated  funerary 
objects  and  the  Omaha  Tribe  of 
Nebraska. 


This  notice  has  been  sent  to  officials 
of  the  Omaha  Tribe  of  Nebraska. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  ciUturally 
affiliated  with  these  human  remains 
should  contact  Rob  Bozell,  Associate 
Director,  Nebraska  State  Historical 
Society,  1500  R  Street,  P.O.  Box  82554, 
Lincobi,  NE  68501-2554,  telephone 
(402)  471-4789,  before  February  26, 
2001.  Repatriation  of  the  human 
remains  and  associated  funerary  objects 
to  the  Omaha  Tribe  of  Nebraska  may 
begin  after  that  date  if  no  additional 
claimants  come  forward. 

Dated:  January  19,  2001. 

lohn  Robbins, 

Assistant  Director,  Cultural  Resources 
Stewardship  and  Partnerships. 

[FR  Doc.  01-2320  Filed  1-25-01;  8:45  am] 

BILLING  COOE  4310-70-F 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  in  ttie 
Possession  of  the  Nebraska  State 
Historical  Society,  Lincoln,  NE 

agency:  National  Park  Service. 
action:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  Nebraska  State 
Historical  Society,  Lincoln,  NE. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA.  43  CFR 
10.2(c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funerary  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

A  detailed  assessment  of  the  human 
remains  and  associated  funerary  objects 
was  made  by  Nebraska  State  Historical 
Society  professional  staff  in 
consultation  with  representatives  of  the 
Ponca  Tribe  of  Nebraska  and  the  Ponca 
Tribe  of  Indians  of  Oklahoma. 

In  1956,  human  remains  representing 
one  individual  recovered  from  site 
25PT30  in  Platte  County,  NE,  were 
donated  to  the  Nebraska  State  Historical 
Society  by  a  private  individual.  No 
known  individual  was  identified.  The 


17  associated  funerary  objects  are  1 
stone  scraper,  10  limestone  fragments, 
and  6  animal  bones. 

From  cranial  measiuements,  the 
Nebraska  State  Historical  Society  has 
determined  that  the  individual  is  Native 
American  and  is  culturally  affiliated 
with  the  Ponca.  Historical  records 
indicate  that  the  Ponca  himted  in  the 
region  and  occasionally  lived  among  the 
Pawnee,  whose  homeland  includes 
Platte  County.  The  specific  attribution 
of  this  individual  as  Ponca  and  not 
Pawnee  is  based  on  statistical  analysis 
of  cranial  measurements  compared  with 
known  populations  of  both  tribes. 

In  1961,  human  remains  representing 
one  individual  were  uncovered  during 
road  construction  in  Knox  County,  NE. 
The  remains  from  site  25KX13  were 
recovered  by  Nebraska  State  Historical 
Society  archeologist  James  Marshall  and 
were  transferred  to  the  Nebraska  State 
Historical  Society.  No  known  individual 
was  identified.  No  funerary  objects  are 
present. 

Oral  history  indicates  that  the 
individual  is  Native  American  and  is 
culturally  affiliated  with  the  Ponca. 

The  remains  frtjm  this  site  were 
reported  to  the  Nebraska  State  Historical 
Society  by  Ponca  Chief  Lea  Peniska, 
who  identified  the  remains  as  that  of  a 
Ponca  person.  This  portion  of  Knox 
County  is  historically  the  territory  of  the 
Ponca.  Members  of  the  Ponca  tribes 
have  indicated  to  the  staff  of  the 
Nebraska  State  Historical  Society  that 
Mr.  Peniska  was  very  knowledgeable 
with  regard  to  Ponca  traditions  and 
burial  locations. 

Between  1963  and  1980,  human 
remains  representing  one  individual 
were  recovered  by  the  University  of 
South  Dakota  from  previously  looted 
graves  on  a  ridge  called  the  Niobara 
Bridge,  site  25KX207,  in  Knox  County, 
NE,  and  were  transferred  to  the 
Nebraska  State  Historical  Society  in 
1989.  The  Nebraska  State  Historical 
Society  also  collected  material  from  the 
surface  of  the  same  site  in  1980.  No 
known  individual  was  identified.  The 
247  associated  funerary  objects  are 
modified  and  unmodified  shell  and 
animal  bone,  ceramic  sherds,  glass 
beads,  stone  tools,  metal  tools  and 
ornaments,  chipped  stone  debris, 
ground  stone  tools,  natural  stone,  ocher, 
and  wood. 

Archeological  evidence  and  historical 
documentation  indicates  that  the 
individual  is  Native  American  and  is 
culturally  affiliated  with  the  Ponca. 
Based  on  the  quantity  of  Euro- American 
trade  goods,  the  site  is  dated  to  the  post- 
contact  period,  and  is  located  in  the 
heart  of  territory  inhabited  exclusively 
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by  the  Ponca  from  the  1700's  to  the 
1870's. 

In  1987,  a  private  individual  found 
human  remains  representing  one 
individual,  a  female  of  approximately 
50  years  of  age,  eroding  from  the  bank 
of  Clear  Creek,  Butler  County,  NE.  The 
remains  were  transferred  to  the 
Nebraska  State  Historical  Society  by  the 
officials  of  the  Butler  County  Extension 
Office  and  the  Butler  County  Sheriff's 
Office.  No  known  individual  was 
identified.  The  two  associated  funerary 
objects  include  a  mussel  shell  and  a 
fragmented  metal  kettle  or  pail. 

Cranial  measiu-ements  indicate  that 
the  individual  is  Native  American  and 
is  culturally  affiliated  with  the  Ponca. 
The  site  is  near  the  Pawnee  Linwood 
site  and  the  Ponca  are  known  to  have 
lived  here  with  the  Pawnee  in  the  19th 
century.  The  specific  attribution  of  this 
individual  as  Ponca  and  not  Pawnee  is 
based  on  statistical  analysis  of  cranial 
measurements  compared  with  known 
populations  of  both  tribes. 

Based  on  the  above-mentioned 
information,  officials  of  the  Nebraska 
State  Historical  Society  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(1),  the  human  remains  listed 
above  represent  the  physical  remeuns  of 
four  individuals  of  Native  American 
ancestry.  Officials  of  the  Nebraska  State 
Historical  Society  also  have  determined 
that,  pursuant  to  43  CFR  10.2  (d)(2),  the 
266  objects  listed  above  are  reasonably 
believed  to  have  been  placed  with  or 
near  individual  hiunan  remains  at  the 
time  of  death  or  later  as  part  of  the  death 
rite  or  ceremony.  Lastly,  officials  of  the 
Nebraska  State  Historical  Society  have 
determined  that,  pursuant  to  43  CFR 
10.2  (e),  there  is  a  relationship  of  shared 
group  identity  that  can  be  reasonably 
traced  between  these  Native  American 
human  remains  and  associated  funerary 
objects  and  the  Ponca  Tribe  of  Nebraska 
and  the  Ponca  Tribe  of  Indians  of 
Oklahoma. 

This  notice  has  been  sent  to  officials 
of  the  Ponca  Tribe  of  Nebraska  and  the 
Ponca  Tribe  of  Indians  of  Oklahoma. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  cultiirally 
affiliated  with  these  human  remains 
should  contact  Rob  Bozell,  Associate 
Director,  Nebraska  State  Historical 
Society,  1500  R  Street,  P.O.  Box  82554, 
Lincoln,  NE  68501-2554,  telephone 
(402)  471-4789,  before  February  26. 
2001.  Repatriation  of  the  human 
remains  and  associated  funerary  objects 
to  the  Ponca  Tribe  of  Nebraska  and  the 
Ponca  Tribe  of  Indians  of  Oklahoma 
may  begin  after  that  date  if  no 
additional  claimants  come  forward. 


Dated:  January  19.  2001. 
John  Robbins, 

Assistant  Director,  Cultural  Resources 

Stewardship  and  Partnerships. 

(FR  Doc.  01-2321  Filed  1-25-01;  8:45  am] 

BILUNG  COOE  4310-70-F 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  in  the 
Possession  of  the  Nebraska  State 
Historical  Society,  Lincoln,  NE 

AGENCY:  National  Park  Service. 
ACTKM:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  Nebraslm  State 
Historical  Society,  Lincoln,  NE. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2(c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  hiunan  remains  and 
associated  funerary  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

A  detailed  assessment  of  the  human 
remains  and  associated  funerary  objects 
was  made  by  Nebraska  State  Historical 
Society  professional  staff  in 
consultation  with  representatives  of  the 
Cheyenne- Arapaho  "Tribes  of  Oklahoma; 
the  Northern  Cheyenne  Tribe  of  the 
Northern  Cheyenne  Indian  Reservation, 
Montana;  and  the  Rosebud  Sioux  Tribe 
of  the  Rosebud  Indian  Reservation, 
South  Dakota. 

In  1992,  human  remains  representing 
one  individual  were  recovered  from  site 
25DW211,  Dawes  County,  NE,  by 
Nebraska  State  Historical  Society  staff 
archeologist  Terry  Steinacher  at  the 
request  of  the  landowner.  No  known 
individual  was  identified.  The  636 
associated  funerary  objects  are  glass 
beads,  leather  fragments,  buttons,  tin 
can  fragments,  and  a  comb. 

From  archeological  evidence  and 
skeletal  morphology,  the  Nebraska  State 
Historical  Society  has  determined  that 
the  individual  is  Native  American  from 
the  19th  centiuy.  Cranial  measurements 
of  the  individual,  which  are  consistent 


with  known  Cheyenne  populations,  and 
historical  documents  and  tribal 
traditions,  which  place  the  Cheyenne 
tribe  in  this  territory  during  the  mid- 
and  late  19th  century,  indicate  that  the 
human  remains  are  culturally  affiliated 
with  the  Cheyenne- Arapaho  Tribes  of 
Oklahoma  and  the  Northern  Cheyenne 
Tribe  of  the  Northern  Cheyenne  Indian 
Reservation,  Montana. 

Based  on  the  above-mentioned 
information,  officials  of  the  Nebraska 
State  Historical  Society  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(1),  the  human  remains  listed 
above  represent  the  physical  remains  of 
one  individual  of  Native  American 
ancestry.  Officials  of  the  Nebraska  State 
Historical  Society  also  have  determined 
that,  pursuant  to  43  CFR  10.2  (d)(2),  the 
636  objects  listed  above  are  reasonably 
believed  to  have  been  placed  with  or 
near  individual  human  remains  at  the 
time  of  death  or  later  as  part  of  the  death 
rite  or  ceremony.  Lastly,  officials  of  the 
Nebraska  State  Historical  Society  have 
determined  that,  pursuant  to  43  CFR 
10.2  (e),  there  is  a  relationship  of  shared 
group  identity  that  can  be  reasonably 
traced  between  these  Native  American 
human  remains  and  associated  funerary 
objects  and  the  Cheyenne- Arapaho 
Tribes  of  Oklahoma  and  the  Northern 
Cheyenne  Tribe  of  the  Northern 
Cheyenne  Indian  Reservation,  Montana. 

This  notice  has  been  sent  to  officials 
of  the  Cheyenne- Arapaho  Tribes  of 
Oklahoma;  the  Northern  Cheyenne 
Tribe  of  the  Northern  Cheyenne  Indian 
Reservation,  Montana;  and  the  Rosebud 
Sioux  Tribe  of  the  Rosebud  Indian 
Reservation,  South  Dakota. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains 
should  contact  Rob  Bozell,  Associate 
Director,  Nebraska  State  Historical 
Society,  1500  R  Street,  P.O.  Box  82554, 
Lincoln,  NE  68501-2554,  telephone 
(402)  471-4789,  before  February  26, 
2001.  Repatriation  of  the  human 
remains  and  associated  funerary  objects 
to  the  Cheyenne- Arapaho  Tribes  of 
Oklahoma  and  the  Northern  Cheyenne 
Tribe  of  the  Northern  Cheyenne  Indian 
Reservation,  Montana  may  begin  after 
that  date  if  no  additional  claimants 
come  forward. 

Dated:  January  19,  2001. 
John  Robbins, 

Assistant  Director,  Cultural  Resources 

Stewardship  and  Partnerships. 

(FR  Doc.  01-2322  Filed  1-25-01:  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Availability  of  Plan  of  Operations  and 
Supplement  to  Environmental 
Assessment  for  Well  Plugging  and 
Removal  of  OH  and  Gas  Production 
Equipment;  Merit  Energy  Company, 
Big  Thicket  Natk>nai  Preserve,  Hardin 
County,  Texas 

Notice  is  hereby  given  in  accordance 
with  section  9.52(b)  of  Title  36  of  the 
code  of  Federal  Regulations,  Part  9, 
Subpart  B,  that  the  National  Park 
Service  has  accepted  a  Plan  of 
Operations  fit)m  Merit  Energy  Company 
for  Well  Plugging  and  Removal  of  Oil 
and  Gas  Production  Equipment  in  Big 
Thicket  National  Preserve,  Hardin 
County,  Texas. 

The  Plan  of  Operations  and 
corresponding  Supplement  to  the 
Environmental  Assessment  are  available 
for  public  review  and  comment  for  a 
period  of  30  days  from  the  publication 
date  of  this  notice.  Both  documents  can 
be  viewed  during  norma]  business  hours 
at  the  Office  of  the  Superintendent,  Big 
Thicket  National  Preserve,  3785  Milam 
Street,  Beaiunont,  Texas.  Copies  can  be 
requested  from  the  Superintendent,  Big 
Thicket  National  Preserve,  3785  Milam 
Street,  Beaumont,  TX  77701. 

Dated;  January  12,  2001. 

Lila  L.  Walker, 

Superintendent,  Acting,  Big  Thicket  National 
Preserve. 

[FR  Doc.  01-2349  Filed  1-25-01;  8:45  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  701-TA-364  (Review) 
and  731-TA-711  and  713-716  (Review)] 

Oil  Country  Tubular  Goods  From 
Argentina,  Italy,  Japan,  Korea,  and 
Mexico 

agency:  United  States  International 
Trade  Commission. 
ACTION:  Scheduling  of  full  five-year 
reviews  concerning  the  coimtervailing 
duty  order  on  oil  country  tubular  goods 
from  Italy  and  the  antidumping  duty 
order  on  oil  country  tubular  goods  from 
Argentina,  Italy,  Japan,  Korea,  and 
Mexico. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  scheduling  of  full  reviews 
pursuant  to  section  751(c)(5)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1675(c)(5)) 
(the  Act)  to  determine  whether 
revocation  of  the  countervailing  duty 
order  on  oil  country  tubular  goods  from 


Italy  and/or  the  antidumping  duty  order 
on  oil  country  tubular  goods  from 
Argentina,  Italy,  Japan,  Korea,  and 
Mexico  would  be  likely  to  lead  to 
continuation  or  recurrence  of  material 
injury  within  a  reasonably  foreseeable 
time.  For  further  information 
concerning  the  conduct  of  these  reviews 
and  rules  of  general  application,  consult 
the  Commission's  Rules  of  Practice  and 
Procediu'e,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A,  D,  E,  and  F  (19  CFR  part 
207). 

EFFECTIVE  DATE:  January  23,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Haines  (202-205-3200),  Office 
of  Investigations,  U.S.  International 
Trade  Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 

SUPPLEMENTARY  INFORMATION: 

Background. — On  October  5,  2000, 
the  Commission  determined  that 
responses  to  its  notice  of  institution  of 
the  subject  five-year  reviews  were  such 
that  full  reviews  pursuant  to  section 
751(c)(5)  of  the  Act  should  proceed  (65 
FR  63889,  October  25,  2000).  A  record 
of  the  Commissioners'  votes,  the 
Commission's  statement  on  adequacy, 
and  any  individual  Commissioner's 
statements  are  available  from  the  Office 
of  the  Secretary  and  at  the 
Commission's  web  site. 

Participation  in  the  reviews  and 
public  service  list. — Persons,  including 
industrial  users  of  the  subject 
merchandise  and,  if  the  merchandise  is 
sold  at  the  retail  level,  representative 
consumer  organizations,  wishing  to 
'  participate  in  these  reviews  as  parties 
must  file  an  entry  of  appearance  with 
the  Secretary  to  the  Commission,  as 
provided  in  section  201.11  of  the 
Commission's  rules,  by  45  days  after 
publication  of  this  notice.  A  party  that 
filed  a  notice  of  appearance  following 
publication  of  the  Commission's  notice 
of  institution  of  the  reviews  need  not 
file  an  additional  notice  of  appearance. 
The  Secretary  will  maintain  a  public 
service  list  containing  the  names  and 
addresses  of  all  persons,  or  their 
representatives,  who  are  parties  to  the 
reviews. 


Limited  disclosure  of  business 
proprietary  infonnation  (BPI)  under  an 
administrative  protective  order  (APO) 
and  BPI  service  list. — ^Piusuant  to 
section  207.7(a)  of  the  Commission's 
rules,  the  Secretary  will  make  BPI 
gathered  in  these  reviews  available  to 
authorized  applicants  under  the  APO 
issued  in  the  reviews,  provided  that  the 
application  is  made  by  45  days  after 
publication  of  this  notice.  Authorized 
applicants  must  represent  interested 
parties,  as  defined  by  19  U.S.C.  1677(9), 
who  are  parties  to  the  reviews.  A  party 
granted  access  to  BPI  following 
publication  of  the  Commission's  notice 
of  institution  of  the  reviews  need  not 
reapply  for  such  access.  A  separate 
service  list  will  be  maintained  by  the 
Secretary  for  those  parties  authorized  to 
receive  BPI  under  the  APO. 

Staff  report. — The  prehearing  staff 
report  in  the  reviews  will  be  placed  in 
the  nonpublic  record  on  April  18,  2001, 
and  a  public  version  will  be  issued 
thereafter,  pursuant  to  section  207.64  of 
the  Commission's  rules. 

Hearing. — The  Commission  will  hold 
a  hearing  in  connection  with  the 
reviews  begitming  at  9:30  a.m.  on  May 
8,  2001,  at  the  U.S.  International  Trade 
Commission  Building.  Requests  to 
appear  at  the  hearing  should  be  filed  in 
writing  with  the  Secretary  to  the 
Commission  on  or  before  April  30,  2001. 
A  nonparty  who  has  testimony  that  may 
aid  the  Commission's  deliberations  may 
request  permission  to  present  a  short 
statement  at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  May  3.  2001, 
at  the  U.S.  International  Trade 
Commission  Building.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  public  hearing  are  governed  by 
sections  201.6(b)(2),  201.13(f),  207.24, 
and  207.66  of  the  Commission's  rules. 
Parties  must  submit  any  request  to 
present  a  portion  of  their  hearing 
testimony  in  camera  no  later  than  7 
days  prior  to  the  date  of  the  hearing. 

Written  submissions. — Each  party  to 
the  reviews  may  submit  a  prehearing 
brief  to  the  Commission.  Prehearing 
briefs  must  conform  with  the  provisions 
of  section  207.65  of  the  Commission's 
rules;  the  deadline  for  filing  is  April  27, 
2001.  Parties  may  also  file  written 
testimony  in  connection  with  their 
presentation  at  the  hearing,  as  provided 
in  section  207.24  of  the  Commission's 
rules,  and  posthearing  briefs,  which 
must  conform  with  the  provisions  of 
section  207.67  of  the  Commission's 
rules.  The  deadline  for  filing 
posthearing  briefs  is  May  17,  2001; 
witness  testimony  must  be  filed  no  later 
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than  three  days  before  the  hearing.  In 
addition,  any  person  who  has  not 
entered  an  appearance  as  a  party  to  the 
reviews  may  submit  a  written  statement 
of  information  pertinent  to  the  subject  of 
the  review  on  or  before  May  17,  2001. 
On  June  6,  2001,  the  Commission  will 
make  available  to  parties  all  information 
on  which  they  have  not  had  an 
opportxinity  to  comment.  Parties  may 
submit  final  comments  on  this 
information  on  or  before  June  8,  2001, 
but  such  final  comments  must  not 
contain  new  Actual  information  and 
must  otherwise  comply  with  section 
207.68  of  the  Commission's  rules.  All 
written  submissions  must  conform  with 
the  provisions  of  section  201.8  of  the 
Commission's  rules;  any  submissions 
that  contain  BPI  must  also  conform  with 
the  requirements  of  sections  201.6, 
207.3,  and  207.7  of  the  Commission's 
rules.  The  Commission's  rules  do  not 
authorize  filing  of  submissions  with  the 
Secretary  by  facsimile  or  electronic 
means. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  Commission's  rules, 
each  docTunent  filed  by  a  party  to  the 
reviews  must  be  served  on  all  other 
parties  to  the  reviews  (as  identified  by 
either  the  public  or  BPI  service  list),  and 
a  certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Autliorit3r.  These  reviews  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.62  of  the 
Commission's  rules. 

By  order  of  the  Commission. 

Issued:  January  23,  2001. 
Donna  R.  Koehnke, 
Secretary. 

[FR  Doc.  01-2406  Filed  1-25-01;  8:45  am] 
■UMO  cooe  7vaiM».^ 


■NTERNATIONAL  TRADE 
COMMISSION 

PnvMtigation*  Nos.  731-TA-888-690 
(Rn«01 

Stainless  Steel  Angle  From  Japan, 
Korea,  and  Spain 

agency:  United  States  International 

Trade  Commission. 

ACTION:  Scheduling  of  the  final  phase  of 

antidumping  investigations. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  scheduling  of  the  finial 
phase  of  antidumping  investigations 
Nos.  731-TA-888-890  (Final)  under 
section  735(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  §  1673d(b))  (the  Act)  to 


determine  whether  an  industry  in  the 
United  States  is  materially  injured  or 
threatened  with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  less-than-fair-value  imports 
from  Japan,  Korea,  and  Spain  of 
stainless  steel  angle,  provided  for  in 
subheading  7222.40.30  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States.  ^ 

For  further  information  concerning 
the  conduct  of  this  phase  of  the 
investigations,  hearing  procedures,  and 
rules  of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201 ,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A  and  C  (19  CFR  part  207). 
EFFECTIVE  DATE:  January  12.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  R.  Allen  (202-70a-4728),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  IX!  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  {http:// 
wivw.usitc.gov). 

SUPPLEMENTARY  INFORMATION: 
Background. — The  final  phase  of  these 
investigations  is  being  scheduled  as  a 
restilt  of  affirmative  preliminary 
determinations  by  the  Department  of 
Commerce  that  imports  of  stainless  steel 
angle  from  Japan,  Korea,  and  Spain  are 
being  sold  in  the  United  States  at  less 
than  fair  value  within  the  meaning  of 
section  733  of  the  Act  (19  U.S.C.  1673b). 
The  investigations  were  requested  in  a 
petition  filed  on  August  18,  2000  by 
Slater  Steels  Corporation,  Specialty 
Alloys  Division,  Fort  Wayne,  IN,  and 
the  United  Steelworkers  of  America, 
AFL-aO/CLC,  Pittsburgh,  PA. 

Participation  in  the  investigations  and 
public  service  list. — Persons,  including 
industrial  users  of  the  subject 
merchandise  and,  if  the  merchandise  is 
sold  at  the  retail  level,  representative 
consumer  organizations,  wishing  to 
participate  in  the  final  phase  of  these 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 


'  For  purposes  of  these  investigations,  Commerce 
has  defined  the  subject  merchandise  as  stainless 
steel  angle  that  "includes  hot  rolled,  whether  or  not 
annealed  or  descaled,  stainless  steel  products  of 
equal  leg  length  angled  at  90  degrees  that  are  not 
otherwise  advanced." 


to  the  Commission,  as  provided  in 
section  201.11  of  the  Commission's 
rules,  no  later  than  21  days  prior  to  the 
hearing  date  specified  in  this  notice.  A 
party  that  filed  a  notice  of  appearance 
during  the  preliminary  phase  of  the 
investigations  need  not  file  an 
additional  notice  of  appearance  during 
this  final  phase.  The  Secretary  will 
maintain  a  public  service  list  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  the  investigations. 

Limited  disclosure  of  business 
proprietary  information  (BPI)  under  an 
administrative  protective  order  (APO) 
and  BPI  service  list. — ^Ptusuant  to 
section  207.7(a)  of  the  Commission's 
rules,  the  Secretary  will  make  BPI 
gathered  in  the  final  phase  of  these 
investigations  available  to  authorized 
applicants  imder  the  APO  issued  in  the 
investigations,  provided  that  the 
application  is  made  no  later  than  21 
days  prior  to  the  hearing  date  specified 
in  this  notice.  Authorized  applicants 
must  represent  interested  parties,  as 
defined  by  19  U.S.C.  1677(9).  who  are 
parties  to  the  investigations.  A  party 
granted  access  to  BPI  in  the  preliminary 
phase  of  the  investigations  need  not 
reapply  for  such  access.  A  separate 
service  list  will  be  maintained  by  the 
Secretary  for  those  parties  authorized  to 
receive  BPI  tmder  the  APO. 

Staff  report. — The  prehearing  staff 
report  in  the  final  phase  of  these 
investigations  will  be  placed  in  the 
nonpublic  record  on  March  14,  2001, 
and  a  public  version  will  be  issued 
thereafter,  pursuant  to  section  207.22  of 
the  Commission's  rules. 

Hearing. — The  Commission  will  hold 
a  hearing  in  connection  with  the  final 
phase  of  these  investigations  beginning 
at  9:30  a.m.  on  March  27,  2001.  at  the 
U.S.  International  Trade  Commission 
Building.  Requests  to  appear  at  the 
hearing  should  be  filed  in  writing  with 
the  Secretary  to  the  Commission  on  or 
before  March  19.  2001.  A  nonparty  who 
has  testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  March  22. 
2001.  at  the  U.S.  International  Trade 
Commission  Building.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  public  hearing  are  governed  by 
sections  201.6(b)(2),  201.13(f).  and 
207.24  of  the  Commission's  rules. 
Parties  must  submit  any  request  to 
present  a  portion  of  their  hearing 
testimony  in  camera  no  later  than  7  days 
prior  to  the  date  of  the  hearing. 
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Written  submissions. — Each  party 
who  is  an  interested  party  shall  submit 
a  prehearing  brief  to  the  Commission. 
Prehearing  briefs  must  conform  with  the 
provisions  of  section  207.23  of  the 
Commission's  rules;  the  deadline  for 
filing  is  March  21,  2001.  Parties  may 
also  file  written  testimony  in  connection 
with  their  presentation  at  the  hearing,  as 
provided  in  section  207.24  of  the 
Commission's  rules,  and  posthearing 
briefs,  which  must  conform  with  the 
provisions  of  section  207.25  of  the 
Commission's  rules.  The  deadline  for 
filing  posthearing  briefs  is  April  3.  2001; 
witness  testimony  must  be  filed  no  later 
than  three  days  before  the  hearing.  In 
addition,  any  person  who  has  not 
entered  an  appearance  as  a  party  to  the 
investigations  may  submit  a  written 
statement  of  information  pertinent  to 
the  subject  of  the  investigations  on  or 
before  April  3,  2001.  On  April  26.  2001. 
the  Commission  will  make  available  to 
parties  all  information  on  which  they 
have  not  had  an  opportunity  to 
comment.  Parties  may  submit  final 
comments  on  this  information  on  or 
before  April  30.  2001.  but  such  final 
comments  must  not  contain  new  factual 
information  and  must  otherwise  comply 
with  section  207.30  of  the  Commission's 
rules.  All  written  submissions  must 
conform  with  the  provisions  of  section 
201.8  of  the  Commission's  rules;  any 
submissions  that  contain  BPI  must  also 
conform  with  the  requirements  of 
sections  201.6,  207.3.  and  207.7  of  the 
Commission's  rules.  The  Commission's 
rules  do  not  authorize  filing  of 
submissions  with  the  Secretary  by 
facsimile  or  electronic  means. 


In  accordance  with  sections  201.16(c) 
and  207.3  of  the  Commission's  rules, 
each  document  filed  by  a  party  to  the 
investigations  must  be  served  on  all 
other  parties  to  the  investigations  (as 
identified  by  either  the  public  or  BPI 
service  list),  and  a  certificate  of  service 
must  be  timely  filed.  The  Secretary  will 
not  accept  a  document  for  filing  without 
a  certificate  of  service. 

Authority:  These  investigations  are  being 
cx)nducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.21  of  the 
Commission's  rules. 

By  order  of  the  Commission. 

Issued:  January  23,  2001. 
^nna  R.  Koehnke, 
Secretary. 
[FR  Doc.  01-2407  Filed  1-25-01:  8:45  am] 

aiLUNOCODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Federal  Bureau  of  Investigation 

Criminal  Justice  information  Services 
(CJiS)  Division;  Agency  information 
Collection  Activities:  Proposed 
Collection:  Comment  Request 

ACnON:  Notice  of  Information  Collection 
Under  Review:  SUPPLEMENTARY 
HOMICIDE  REPORT. 

The  proposed  information  collection 
is  published  to  obtain  comments  from 
the  public  and  affected  agencies. 
Comments  are  encouraged  and  will  be 
accepted  imtil  March  27,  2001. 

Request  written  conmients  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information.  Comments 
should  address  one  or  more  of  the 
following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
fimctions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and- 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  of 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time  should  be  directed  to 
Gregory  E.  Scarbro  (phone  nimiber  and 
address  listed  below).  Additional 
information  as  well  as  copies  of  the 
proposed  information  collection 
instrtunent  with  instructions  are 
available  by  contacting  Gregory  E. 
Scarbro,  Unit  Chief,  telephone  304-625- 
4830,  FBI,  CJIS  Division,  Crime 
Statistics  Management  Unit,  E-3, 1000 
Custer  Hollow  Road.  Clarksburg.  WV 
26306. 

Overview  of  this  information 
collection: 

(1)  Type  of  information  collection: 
Extension  of  Current  Collection. 

(2)  The  title  of  the  form/collection: 
Supplementary  Homicide  Report. 


(3)  The  agency  form  number,  if  any, 
and  applicable  component  of  the 
Department  Sponsoring  the  collection: 
Form  1-704.  Federal  Bureau  of 
Investigation.  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  brief 
abstract.  Primary:  Local  and  State  law 
enforcement  agencies.  These  reports 
will  gather  information  on  age,  sex,  race, 
ethnic  origin  and  relationship  of  murdm 
victims;  the  weapon  and  motive. 
Summary  statistics  are  published  in  the 
annual  report  Crime  in  the  United 
States. 

(5)  An  estimate  of  the  total  niunber  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  16,788  agencies  with  201,456 
responses  (including  zero  reports);  and 
with  an  average  of  9  minutes  a  month 
per  responding  agency. 

(6)  Aji  estimate  of  the  total  public 
biutlen  (in  hours)  associated  with  this 
collection:  30,218  hoiu-s  annually. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Seciuity  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW..  Washington,  DC 
20530. 

Dated:  lanuary  22,  2001. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 
[FR  Doc.  01-2364  Filed  1-25-01;  8:45  am] 
nUMG  CODE  4410-02-M 


DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  &t)m  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hoiuly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1 ,  by  authority  of  the  Secretary 
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of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  conunent 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volimie  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  bom 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 


Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  Room  S-3014, 
Washington,  DC  20210. 

Modifications  to  General  Wage 
Determination  Decisions 

The  nimiber  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 
None. 
Volume  n 
None. 
Volume  ni 
None. 
Volume  IV 
None. 

Volume  V 
None. 
Volume  VI 
None. 
Volume  Vn 
None. 

General  Wage  Determinatioii 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts."  This 
publication  is  available  at  each  of  the  50 
Regional  Govenunent  Depository 
Libraries  and  many  of  the  1 ,400 
Government  Depository  Libraries  across 
the  country. 

The  general  wage  determinations 
issued  imder  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at  1- 
800-363-2068. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC.  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  siu«  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
seven  separate  volumes,  arranged  by 


State.  Subscriptions  include  an  annual 
edition  (issued  in  January  or  February) 
which  includes  ail  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remeunder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington,  D.C.  this  18th  day 
of  January,  2001. 
Carl  J.  Poleakey, 

Chief,  Branch  of  Construction  Wage 
Determinations. 
(PR  Doc.  01-2164  Filed  1-25-01;  8:45  am) 

BHJJNQ  COOe  4S10-27-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Mavtings  of  Humanities  Panel 

AGENCY:  The  National  Endowment  for 

the  Humanities. 

ACTION:  Notice  of  meetings. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  as  amended), 
notice  is  hereby  given  that  the  following 
meetings  of  the  Humanities  Panel  will 
be  held  at  the  Old  Post  Office,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laura  S.  Nelson,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Humanities, 
Washington,  DC  20506;  telephone  (202) 
606-8322.  Hearing-impaired  individuals 
are  advised  that  information  on  this 
matter  may  be  obtained  by  contacting 
the  Endowment's  TDD  terminal  on  (202) 
606-8282. 

SUPPI-EMENTARY  INFORMATION:  The 
proposed  meetings  are  for  the  purpose 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by  the 
grant  applicants.  Because  the  proposed 
meetings  will  consider  information  that 
is  likely  to  disclose  trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential  and/or  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  pursuant 
to  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority  to 
Close  Advisory  Committee  meetings, 
dated  July  19, 1993, 1  have  determined 
that  these  meetings  will  be  closed  to  the 
public  pursuant  to  subsections  (c)(4), 
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and  (6)  of  section  552b  of  Title  5,  United 
States  Code. 

1.  Date:  February  1,  2001. 

rime;  9:00  a.m.  to  5:00  p.m. 

floom;  41 5. 

Program:  This  meeting  will  review 
applications  for  Library  and  Archival 
Preservation  and  Access/Reference 
Materials,  submitted  to  the  Division  of 
Preservation  and  Access  at  the  January 
5,  2001  deadline. 

Laura  S.  Nelson, 

Advisory  Committee  Management  Officer. 
(FR  Doc.  01-2404  Filed  1-25-01;  8:45  am] 

BHJJNGCOOE  7S36-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-361  and  50-362] 

SouttMm  California  Edison  Company, 
San  Onofre  Nuciear  Generating 
Station,  Units  2  and  3;  Notice  of 
Withdrawal  of  Application  for 
Amendments  to  Facility  Operating 
Licenses 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Southern 
California  Edison  (licensee)  to  withdraw 
its  January  19,  2000,  application,  for 
proposed  amendments  to  Facility 
Operating  Licenses  No.  NPF-10  and 
NPF-15  for  the  San  Onofre  Nuclear 
Generating  Station,  Units  2  and  3 
respectively,  located  in  San  Diego 
County,  California. 

The  proposed  amendments  would 
have  modffied  fecility  Technical 
Specification  Surveillance  Requirement 
3.0.3. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  April  19,  2000 
(65  FR  21038).  However,  by  letter  dated 
January  4,  2001,  the  licensee  withdrew 
the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  dated  January  19,  2000, 
and  the  licensee's  letter  dated  January  4, 
2001,  which  withdrew  the  application 
for  license  amendments.  These 
documents  may  be  examined,  and/or 
copied  for  a  fee,  at  the  NRC's  Public 
Document  Room,  located  at  One  White 
Flint  North,  11555  Rockville  Pike  (first 
floor),  Rockville,  Maryland.  Publicly 
available  records  will  be  accessible 
electronically  irova  the  ADAMS  Public 
Library  component  on  the  NRC  Web  site 
(the  Electronic  Reading  Room). 

For  the  Nuclear  Regulatory  Commission. 


Dated  at  Rockville,  Maryland,  this  18th  day 
of  January,  2001. 

L.  Raghavan, 

Senior  Project  Manager,  Section  2,  Project 
Directorate  IV  B-  Decommissioning,  Division 
of  Licensing  Project  Management,  Office  of 
Nuclear  Reactor  Regulation . 

[FR  Doc.  01-2373  Filed  1-25-01;  8:45  am) 

BtLUNGCODE  7$90-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34^43859;  RIe  No.  SR-NYSE- 
00-62] 

Self-Regulatory  Organizations;  Notice 
of  Filing  PropMod  Rule  Change  by  ttie 
New  York  Stock  Excimnge,  Inc. 
Relating  to  Specialists'  Specialty  Stock 
Option  Transactk>ns 

January  18,  2001 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
22,  2000,  the  New  York  Stock  Exchange, 
Inc.  ("NYSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  n,  and  m  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
paragraph  (1)  of  the  Guidelines  to  NYSE 
Rule  105  and  paragraph  (a)  of  NYSE 
Rule  98.  These  proposed  amendments 
permit  an  NYSE  Rule  98  approved 
person  of  a  specialist  to  act  as 
competitive  market  maker  or  perform 
other  similar  non-primary/supplemental 
market-making  activities  in  any  option 
as  to  which  the  underlying  security  is  a 
stock  in  which  the  related  specialist  is 
registered. 

Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is 
italicized  and  proposed  deletions  are  in 
brackets. 


Rule  105.  Specialists'  Interest  in  Pools 
and  Options 


Guidelines  for  Specialists'  Speciality 
Stock  Options  Transactions  Pursuant  to 
Rule  105  (a)  Through  (k)—No  change 


(1)  Specialist  Shall  Not  Be  Options 
Market-Maker 

Except  as  provided  below,  [N]no 
equity  specialist,  his  member 
organization,  other  member,  allied 
member  or  approved  ]>erson  in  such 
member  organization  or  officer  or 
employee  thereof  shall  act  as  an  options 
market-maker  or  option  specialist,  or 
function  in  any  capacity  involving 
market-making  res]X)nsibilities,  in  any 
option  as  to  which  the  underlying 
security  is  a  stock  in  which  the 
specialist  is  registered  as  such. 

Notwithstanding  the  above,  an 
approvedperson  is  so  ating  as  an 
options  market  maker  pursuant  to  this 
paragraph,  neither  that  approved 
person  of  an  equity  specialist  entitled  to 
an  exemption  from  this  rule  under  Rule 
98  may  act  as  a  competitive  market 
maker,  competitive  options  trader, 
registered  options  trader,  or  in  a  similar 
non-primary  maiicet-making  capacity  in 
any  option  as  to  which  the  underlying 
security  is  a  stock  in  which  the 
associated  specialist  is  registered  as 
such;  provided,  however,  that  if  an 
approved  person  is  so  acting  as  an 
options  market  maker  pursuant  to  this 
paragraph,  neither  that  approved 
person,  nor  any  other  approved  person 
of  the  specialist,  may  act  as  a  market 
maker  in  any  equity  security  in  which 
the  associated  specialist  is  registered  as 
such  and  which  underlies  an  option  as 
to  which  the  approved  person  acts  as  an 
options  market  maker.^ 


Rule  98.  Restrictions  on  Approved 
Person  Associated  With  a  Specialists' 
Member  Organization 

(a)  So  long  as  paragraph  (b)  of  this 
Rule  is  complied  with,  (i)  each 
specialist  within  a  member  organization 
that  is  associated  with  an  approved 
person  shall  be  exempt  from  the 
provisions  of  Rule  104  and  104.13  as 
they  relate  to  such  approved  person, 
and  (ii)  the  approved  person  that  is 
associated  with  such  member 
organization  shall  be  exempt  frtim  (A) 
the  restrictions  on  trading  in  specialty 
stock  options  as  provided  by  Rule  105 
and  on  acting  as  an  options  market 
maker  as  provided  in  paragraph  (I)  of 
the  Rule  105  Guidelines,  (B)  the 


>  IS  U.S.C.  7Bs(b)(l). 
2  17CFR240.l9b-4. 


^  Minor  technical  corrections  have  been  made  to 
the  rule  text.  The  NYSE  will  file  an  amendment 
indicating  these  changes  to  the  rule  text.  Telephone 
conversation  between  Jeff  Rosenstrock.  Esquire. 
Senior  Project  Specialist.  Rule  Development.  NYSE, 
and  Sapna  C.  Patel.  Attorney,  Division  of  MarkjBt 
Regulation,  Commission,  on  January  16,  2001. 
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provisions  of  Rule  113(a)  and  the 
prohibition  against  "popularizing"  as 
provided  by  Rule  113.20,  provided,  that 
the  disclosures  specified  in  that  Rule  are 
made,  and  (C)  the  provisions  of  Rule 
460,  except  as  specified  therein. 

(b)  In  order  to  obtain  the  exemptions 
referred  to  in  paragraph  (a)  above,  the 
approved  person  and  the  specialist 
member  organization  with  which  such 
approved  person  is  to  be  associated 
shall  be  required  to  obtain  the  prior 
written  agreement  of  the  Exchange  that 
such  approved  person  and  such  member 
organization  are  in  compliance  with  the 
"Guidelines  for  Approved  Persons 
Associated  with  a  Specialist's  Member 
Organization"  as  promulgated  by  the 
Exchange  and  as  may  be  amended  from 
time  to  time. 

(c)  Whenever  the  approved  person 
controls,  is  controlled  by,  or  is  under 
common  control  with,  a  person,  other 
than  the  member  organization  with 
which  it  is  associated,  the  exemptions 
provided  in  paragraph  (a)  above  shall  be 
available  only  so  long  as  the  approved 
person  and  its  associated  member 
organization  have  satisfied  the  Exchange 
that  the  relationship  between  the 
approved  person,  the  member 
organization  and  such  other  person 
satisfies  all  of  the  conditions  specified 
in  the  "Guidelines." 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specifieid  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  as{>6cts  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

1.  Purpose 

Currentiy,  paragraph  (1)  of  the 
Guidelines  to  NYSE  Rule  105  prohibits 
Exchange  specialists  and  approved 
persons  of  an  Exchange  specialist  bom 
acting  as  an  options  market  maker  or 
options  specialist,  or  bom  functioning 
in  any  capacity  involving  market- 
making  responsibilities  in  any  option  as 
to  which  the  imderlying  seciuity  is  a 
stock  in  which  the  specialist  is 


registered.  This  prohibition  applies  to 
all  approved  persons  of  specialists, 
including  those  who  are  otherwise 
exempt  from  specific  specialist  rules 
pursuant  to  NYSE  Rule  98. 

The  prohibitions  were  intended  to 
address  potential  conflict-of-interest 
concerns  raised  by  the  possibility  of 
side-by-side  stock  and  options  trading 
by  a  specialist  and  a  specialist  affiliate. 
The  prohibitions  were  adopted  in  the 
early  1980s  when  options  were  not 
listed  and  traded  on  more  than  one 
exchange  as  they  are  today.* 

The  Eocchange  therefore  proposes  to 
amend  paragraph  (1)  of  the  NYSE  Rule 
105  Guidelines  and  paragraph  (a)  of 
NYSE  Rule  98  to  permit  NYSE  Rule  98 
approved  persons  of  specialists  to  act  as 
non-primary  options  market  makers  in 
options  overlying  securities  in  which  an 
affiliated  specialist  is  registered. 

NYSE  Rule  98  Approved  Person 

Under  Exchange  rules,  a  person  or 
entity  entering  into  any  type  of  control 
relationship  with  a  member 
organization  may  be  deemed  to  be  an 
approved  person  of  the  member 
organization.^  The  term  "approved 
person"  refers  to  an  individual  or  entity 
that  controls  a  member  organization,  or 
is  engaged  in  the  securities  business  and 
is  either  controlled  by  or  is  under 
common  control  with  a  member 
organization.  Approved  persons  of 
specialist  member  organizations  are 
subject  to  a  number  of  Exchange  rules 
(including  NYSE  Rule  105)  that  place 
restrictions  on  their  ability  to  trade  in 
the  specialty  stocks  of  the  related 
specialist.  NYSE  Rule  98  provides 
exemptive  relief  for  an  approved  person 
associated  with  a  speciahst's  member 
organization  that  complies  with  the 
NYSE  Rule  98  implementing  guidelines. 

Paragraph  (a)  of  NYSE  Rule  98  is 
proposed  to  be  amended  to  permit  an 
NYSE  Rule  98  approved  person  to  act  in 
a  non-primary  market-making  capacity 
in  an  option  overlying  a  seciuity  in 
which  an  associated  specialist  is 
registered.^  In  order  to  meet  the  test  for 
an  NYSE  Rule  98  approved  person  and 
obtain  exemptive  relief,  an  approved 
person  and  an  associated  specialist 
organization  must  submit  a  written 


*  See  Securities  Exchange  Act  Release  No.  21710 
(February  4.  1985).  50  FR  5708  (February  11,  1985) 
(approving  SR-NYSE-82-2). 

'  NYSE  Rule  2  defines  control  as  the  power  to 
direct  or  cause  the  direction  of  the  management  or 
policies  of  a  person  whether  through  ownership  of 
securities,  by  contract  or  otherwise.  A  presumption 
of  control  is  made  in  certain  circumstances  outlined 
in  the  rule. 

'  The  distinction  between  primary  and  non- 
primary  market  makers  for  purposes  of  the 
proposed  rule  change  is  described  more  fiilly 
below. 


Statement  to  the  Exchange  describing 
the  internal  controls  they  intend  to 
adopt  for  the  establishment  of 
procedures  sufficient  to  restrict  the  flow 
of  privileged  information  between  the 
approved  person  and  the  associated 
specialist  organization.  The  procedures 
are  intended  to  preclude  the  possibility 
that  privileged  information  will  be  made 
available  to  be  used  in  any  way  to 
influence  a  particular  trading  decision 
by  a  specialist  in  the  associated 
specialist  organization,  or  vice  versa. 
These  internal  control  and  procedures 
would  apply  in  situations  where  an 
NYSE  Rule  98  approved  person 
intended  to  act  as  a  non-primary  market 
maker  in  an  option. 

Proposed  Changes  to  Paragraph  0)  of 
NYSE  Rule  105  Guidelines 

The  Exchange  proposes  to  amend 
paragraph  (1)  of  the  NYSE  Rule  105 
Guidelines  to  permit  an  NYSE  Ride  98 
approved  person  of  a  specialist  to  act  as 
a  competitive  market  maker  or  perform 
other  similar  non-primary/supplemental 
market-making  activities  in  any  option 
as  to  which  the  underlying  security  is  a 
stock  in  which  the  related  specialist  is 
registered.  The  prohibition  on  acting  as 
a  primary  market  maker  would  be 
retained. 

The  difference  in  treatment  between 
primary  market  makers  and  competitive 
(or  non-primary)  market  makers  stems 
from  their  differing  obligations  on  the 
options  exchanges.  On  the  various 
options  exchanges,  primary  market 
makers  ("PMMs"),  also  called 
Designated  Primary  Market  Makers 
("DPMs"),  Lead  Market  Makers 
("LMMs"),  and  Registered  Equity 
Market  Makers,  similar  to  specialists  on 
the  Exchange,  are  market  makers  with 
significant  responsibilities,  including 
overseeing  the  opening  and  closing  of 
trading  in  option  classes,  and  providing 
continuous,  two-sided  quotations  in  aU 
of  their  assigned  stock  options. 
Competitive  Market  Makers  ("CMMs"), 
also  called  competitive  options  traders, 
registered  options  traders  and  non- 
primary  market  makers,  are  market 
makers  who  quote  independently  and 
add  depth  and  liquidity  to  the  market, 
but  do  not  have  the  primary 
responsibility  to  maintain  a  fair  and 
orderly  market. 

The  Exchange  believes  that  potential 
conflicts  of  interest  with  respect  to  stock 
and  options  trading  are  somewhat  less 
significant  with  respect  to 
supplemental,  as  opposed  to  primary, 
options  market-making,  and  in  any 
event  the  Exchange  believes  that  they 
are  effectively  addressed  by  NYSE  Rule 
98's  requirement  that  material  market 
information  be  kept  strictly  segregated. 
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The  Exchange  also  proposes  to  amend 
paragraph  (1)  of  the  NYSE  Rule  105 
Guidelines  by  adding  the  following 
additional  restriction:  if  an  NYSE  Rule 
98  approved  person  is  acting  as  an 
options  market  maker  in  an  option 
overlying  a  specialty  stock,  neither  it, 
nor  any  other  approved  person  of  the 
specialist,  may  act  as  a  market  maker  in 
any  speciality  stock  underlying  an 
option  as  to  which  the  NYSE  Rule  98 
approved  person  acts  as  an  options 
market  maker.  The  Exchange  believes 
that  this  restriction  will  ensure  that 
market  information  gleaned  from  the 
options  market  is  not  used  to  gain 
trading  advantages  by  approved  persons 
of  the  specialist  in  other  equity  markets. 
The  potential  for  manipulative  activity 
resulting  from  the  market  maker's 
unique  informational  advantage  of 
seeing  "the  book"  of  both  a  stock  and 
its  underlying  option  should  be 
substantially  lessened;  the  proposed 
additional  restriction  would  prevent  a 
non-primary  market  maker  in  the 
options  market  from  relaying 
information  obtained  on  the  floor  (due 
to  time  and  place  advantage)  to  an 
approved  person  of  the  specialist  who 
trades  the  stock  underlying  the  option 
on  a  regional  exchange  or  in  another 
market. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act  ^  in  general,  and  fiuthers 
the  objectives  of  Section  6(b)(5)  of  the 
Act  •*  in  particular,  because  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  fee  change  will  not  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  the 
furtherance  of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 


$  U.S.C.  78f[b). 
I  U.S.C.  78flb)(5). 


m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  aU  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  File  No. 
SR-NYSE-00-62  and  should  be 
submitted  by  February  16,  2001. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  01-2379  Filed  1-25-01;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43864;  intemationai  Series 
Reteasa  No.  1245;  Hie  No.  SR-P»tlx-01-06] 

Self-Regulatory  Organizations;  Notica 
of  Filing  of  Proposed  Rule  Change  l>y 
the  Philadelphia  Stocic  Exchange,  Inc. 
To  Amend  Rule  1063(a)  and  Options 
Floor  Procedure  Advices  A-10  ar>d  C- 

I,  Relating  to  Trading  in  Foreign 
Currency  Options 

January  19,  2001. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  January 

II,  2001,  the  Philadelphia  Stock 
Exchange,  Inc.  ("Phlx")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
in  below,  which  Items  have  been 
prepared  by  the  Phlx.  The  Conunission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phbc  proposes  to  amend  Phlx 
Rule  1063(a),  Phlx  Options  Floor 
Procedure  Advice  A-10,  and  Phlx 
Options  Floor  Procedure  Advice  C-1. 
The  proposed  amendments  would 
provide  an  exception,  limited  only  to 
foreign  currency  options  ("FCOs"),  from 
the  requirement  that  a  Registered 
Options  Trader  ("ROT")  be  present  at 
the  trading  post  in  certain 
circumstances.  The  proposal  would  also 
make  certain  non-substantive  stylistic 
changes  to  Floor  Procedure  Advices  A- 
10  and  C-1.  The  text  of  the  proposed 
rule  change  is  available  at  the  principal 
offices  of  the  Phlx  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Phlx  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  had  received  on  the 
proposal.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  FV  below.  The  Phbc  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 


•17  CFR  200.30-2(a)(12). 


'  15  U.S.C.  78s(b)(l). 
2  17  CFR  240.19b-4. 
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A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Pxirpose 

The  Phlx  is  seeking  approval  of 
amendments  of  Phlx  Rule  1063(a) 
("Responsibilities  of  Floor  Brokers"), 
Phlx  Options  Floor  Procedure  Advice 
A-10  ("Specialist  Trading  With  Book"), 
and  Phlx  Options  Floor  Procedure 
Advice  C-1  ("Ascertaining  the  Presence 
of  ROTs  in  a  Trading  Crowd"),  as 
discussed  below.  Phlx  Rule  1063(a) 
provides  that  Options  Floor  Brokers 
shall  ascertain  that  at  least  one 
Registered  Options  Trading  ("ROT")  is 
present  at  the  trading  post  before 
representing  an  order  for  execution. 
Phlx  Options  Floor  Procedure  Advice 
A-10  provides  that  in  any  instance 
where  a  Specialist  wishes  to  participate 
as  principal  in  a  trade  with  an  order 
placed  on  that  Specialist's  book,  the 
Specialist  must  ensure  that  at  least  one 
ROT  is  present  in  the  trading  crowd  and 
is  aware  of  the  Specialist's  intention  to 
trade  with  the  book  both  at  the  time  of 
and  immediately  before  the  execution. 
Phlx  Options  Floor  Procedure  Advice 
C-1  provides  that  a  Floor  Broker 
representing  an  order  in  options  shall, 
before  executing  the  order,  ascertain 
that  at  least  one  ROT  is  present  in  the 
trading  crowd  at  the  post  where  the 
order  is  executed. 

Each  of  these  rules  currently  contains 
a  temporary  exception  that  is  limited 
only  to  FCO  transactions.  Pursuant  to 
the  temporary  exception,  which  expires 
on  March  31,  2001,  an  FCO  SpeciaUst 
may  trade  as  principal  with  an  order  on 
the  book  and  an  FCO  Floor  Broker  may 
represent  an  order  or  execute  a  trade 
when  no  ROT  regista«d  in  the  FCO  is 
present  on  the  Phlx's  FCO  trading 
floor.  3 

The  Commission  approved  the 
temporary  exception  on  January  3,  2001, 
on  an  accelerated  basis.*  The  Phlx 
requested  accelerated  approval  of  the 
temporary  exception  after  it  learned 
that,  as  of  January  3,  2001,  no  ROTs 
would  be  doing  business  on  a  regular 
basis  on  the  Phlx's  FCO  floor.  The  Phlx 
anticipated  that  there  very  likely  would 
be  periods  of  time  when  FCO  Specialists 
and  FCO  Floor  Brokers  would  be  on  the 
FCO  floor  with  no  FCO  ROTs  present, 
and  that  compliance  with  Phlx  Rule 
1063(a)  and  Phlx  Options  Floor 
Procedure  Advices  A-10  and  C-1  would 


not  be  possible  under  those 
circumstances.  In  the  Phlx's  view,  the 
amendments  were  necessary  in  order  to 
enable  the  Phlx  to  continue  to  provide 
fair  and  orderly  markets  in  FCOs  in  the 
absence  of  FCO  ROTs  on  the  FCO  floor. 

The  Phlx  now  proposes  a  rule  change 
that  would  permanently  exempt  FCO 
Specialists  and  FCO  Floor  Brokers  from 
the  requirements  in  Phlx  Rule  1063(a) 
and  Phlx  Options  Floor  Procedure 
Advices  A-10  and  C-1.  Specifically,  the 
Phlx  proposes  to  amend  Rule  1063(a) 
and  Phlx  Options  Floor  Procedure 
Advices  A-10  and  C-1  by  deleting  from 
each  rule  the  words  "until  March  31, 
2001,"  thereby  making  permanent  the 
temporary  exceptions  that  those  rules 
currently  provide.*  The  Phlx  represents 
that,  like  the  temporary  rule  change,  the 
permanent  exception  would  apply  only 
if  no  ROT  is  present  on  the  FCO  floor 
when  an  FCO  Specialist  trades  as 
principal  with  an  order  on  the  book,  or 
when  an  FCO  Floor  Broker  represents 
an  order  or  executes  a  trade.  The  Phlx 
believes  that  the  proposed  rule  change 
would  enable  it  to  provide  fair  and 
orderly  markets  in  FCOs  in  the  event 
that  FCO  ROTs  are  absent  from  the  FCO 
floor  after  the  currwit  temporary  rule 
change  expires  on  March  31,  2001. 

2.  Statutory  Basis 

The  Phlx  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act  in  general,  and  furthers 
the  objectives  of  Section  6Cb)(5)  in 
particular,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  and 
processing  information  with  res{>ect  to 
transactions  in  securities,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  Moreover,  the  Phlx 
believes  that  the  proposed  rule  change 
is  not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers,  or  dealers.  In  the  Phlx's 
view,  the  proposed  rule  change  will 
permit  Phlx  Specialists  to  continue  to 
trade  as  principal  with  orders  on  the 
book,  and  will  allow  Phlx  Floor  Brokers 
to  continue  to  represent  and  execute 
orders  in  FCOs  in  the  event  that  no 
ROTs  are  present  on  the  FCO  floor. 


^The  Phlx's  FOO  trading  floor  is  located  in  the 
same  building  as  its  equity  options  trading  floor, 
but  is  in  a  different  room. 

*  Securities  Exchange  Act  Release  No.  43799 
(January  3.  2001).  66  FR  2469  (January  11.  2001) 
(File  No.  SR-PhU-OO-111). 


^  The  proposed  rule  change  also  makes  non- 
substantive changes  to  Phlx  Rule  1063(a)  and  Phlx 
Options  Floor  Procedure  Advices  A-10  and  C-1  by 
replacing  the  shorthand  term  "ROT"  with  the  term 
"Registered  Options  Trader."  The  temporary  rule 
change  incorporated  those  same  changes. 


B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Phlx  has  neither  solicited  nor 
received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (1) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Phlx  consents,  the 
Commission  will: 

A.  by  order  approve  such  rule  change; 
or 

B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the    , 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-01-06  and  should  be 
submitted  by  February  16,  2001. 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  01-2380  Filed  1-25-01;  8:45  am] 

BaUNG  CODE  8010-01-M 


SOCIAL  SECURITY  ADMINISTRATION 

Agency  Information  Collection 
Activities:  Proposed  Request  and 
Comment  Request 

The  Social  Security  Administration 
(SSA)  publishes  a  list  of  information 
collection  packages  that  will  require 
clearance  by  the  Office  of  Management 
and  Budget  (OMB)  in  compliance  with 
Pub.L.  104-13  effective  October  1,  1995, 
The  Paperwork  Reduction  Act  of  1995. 
SSA  is  soliciting  comments  on  the 
accuracy  of  the  agency's  burden 
estimate;  the  need  for  the  information; 
its  practical  utility;  ways  to  enhance  its 
quality,  utility  and  clarity;  and  on  ways 
to  minimize  burden  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

Written  comments  and 
recommendations  regarding  the 
information  collection{s)  should  be 
submitted  to  the  SSA  Reports  Clearance 
Officer  and  to  the  OMB  Desk  Officer  at 
the  following  addresses: 
(OMB),  Attn:  Desk  Officer  for  SSA.  New 

Executive  Office  Building,  Room 

10230,  725  17th  St.,  NW., 

Washington,  DC  20503 
(SSA),  Social  Security  Administration, 

DCFAM,  Attn:  Frederick  W. 

Brickenkamp  l-A-21  Operations 

Bldg.,  6401  Security  Blvd..  Baltimore, 

MD  21235 

I.  The  information  collections  listed 
below  will  be  submitted  to  OMB  within 
60  days  from  the  date  of  this  notice. 
Therefore,  your  comments  should  be 
submitted  to  SSA  within  60  days  from 
the  date  of  this  publication.  You  can 
obtain  copies  of  the  collection 
instruments  by  calling  the  SSA  Reports 
Clearance  Officer  at  410-965-4145.  or 
by  writing  to  him  at  the  address  listed 
above. 

1.  Application  for  Retirement 
Insiurance  Benefits — 0960-0007.  In 
order  to  receive  Social  Security 
retirement  insurance  benefits,  an 
individual  must  file  an  application  with 
the  Social  Security  Administration 
(SSA).  The  SSA-1  is  one  application 
that  the  Commissioner  of  Social 
Security  prescribes  to  meet  this 
requirement.  The  information  that  SSA 


>ll7CTTl200.3O-3(a)(12). 


collects  will  be  used  to  determine 
entitlement  to  retirement  benefits.  The 
respondents  are  individuals  who  choose 
apply  for  Social  Security  retirement 
insurance. 

Number  of  Respondents:  1,460,692. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  10.5 
minutes. 

Estimated  Annual  Burden:  255,621 
hours. 

2.  Pain  Report-Child— 0960-0540. 
The  information  collected  on  form  SSA- 
3371-BK  will  be  used  to  obtain  the 
types  of  information  specified  in  the 
regulations  and  to  provide  disability 
interviewers  (and  applicants/claimants 
in  self-help  situations)  with  a 
convenient  means  of  recording  the 
information  obtained.  This  information 
is  used  by  the  State  disability 
determination  services  (DDS) 
adjudicators,  and  administrative  law 
judges,  to  assess  the  effects  of  symptoms 
on  fimctionality  for  determining 
disability  imder  the  Social  Security  Act. 
The  respondents  are  applicants  for  SSI 
benefits. 

Number  of  Respondents:  250,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  15 
minutes. 

Estimated  Annual  Burden:  62,500 
hours. 

3.  Reconsideration  Report  for 
Disability  Cessation — 0960-0350.  Form 
SSA-782-BK  will  be  used  by  claimants 
and  SSA  field  offices  to  docimient  new 
developments  on  the  claimant's 
condition  (as  perceived  by  the 
claimant),  since  the  prior  continuing 
disability  interview  was  conducted.  The 
form  will  also  be  used  by  the  SSA 
interviewer  to  provide  his/her 
observations  of  the  claimant.  The 
respondents  are  claimants  for  Old- Age, 
Survivors  and  Disability  Insurance  and 
Supplemental  Security  Income,  who  file 
a  Request  for  Reconsideration — 
Disability  Cessation. 

Number  of  Respondents:  100,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  30 
minutes. 

Estimated  Annual  Burden:  50,000 
hours. 

4.  Request  for  Waiver  of  Overpayment 
Recovery  or  Change  in  Repayment 
Notice— 0960-0037.  Form  SSA-632 
collects  information  on  the 
circumstances  surrounding 
overpayment  of  Social  Security  Benefits 
to  recipients.  SSA  uses  the  information 
to  determine  whether  recovery  of  an 
overpayment  amount  can  be  waived  or 
must  be  repaid  and,  if  repaid,  how 
recovery  will  be  made,  llie  respondents 
are  recipients  of  Social  Security. 


Medicare,  Black  Lung  or  Supplemental 
Security  Income  overpayments. 

Number  of  Respondents:  500,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  120 
minutes. 

Estimated  Annual  Burden:  1,000,000 
hours. 

5.  Beneficiary  Interview  and  Auditor's 
Observations  Form-0960-0630.  The 
information  collected  through  the 
Beneficiary  Interview  and  Auditor's 
Observations  form,  SSA-322,  will  be 
used  by  SSA's  Office  of  the  Inspector 
General  (OIG)  to  interview  beneficiaries 
and/or  their  caregivers  to  determine 
whether  representative  payees  are 
complying  with  their  duties  and 
responsibilities.  Respondents  to  this 
collection  will  be  randomly  selected 
Supplemental  Security  Income 
recipients  and  Social  Security 
beneficiaries  that  have  representative 
payees. 

Number  of  Respondents:  150. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  15 
minutes. 

Estimated  Annual  Burden:  38  hours. 

n.  The  information  collections  listed 
below  have  been  submitted  to  OMB  for 
clearance.  Your  comments  on  the 
information  collections  would  be  most 
useful  if  received  by  OMB  and  SSA 
within  30  days  from  the  date  of  this 
publication.  You  can  obtain  a  copy  of 
the  OMB  clearance  packages  by  calling 
the  SSA  Reports  Clearance  Officer  on 
(410)  965-4145,  or  by  writing  to  him  at 
the  address  listed  above. 

1 .  Discrimination  Complaint  Form — 
0960-0585.  The  information  collected 
on  form  SSA-437  will  be  used  by  SSA 
to  investigate  and  informally  resolve 
complaints  of  discrimination  based  on 
race,  color,  national  origin,  sex,  age, 
religion  and  retaliation  in  any  program 
or  activity  conducted  by  SSA.  A  person 
who  believes  that  he  or  she  has  been 
discriminated  against  on  any  of  the 
above  bases  may  file  a  written 
complaint  of  discrimination.  The 
information  will  be  used  to  identify  the 
complainant;  identify  the  alleged 
discriminatory  act;  ascertain  the  date  of 
such  alleged  act;  obtain  the  identity  of 
the  individual(s)/  facility/component 
that  allegedly  discriminated:  and 
ascertain  other  relevant  information  that 
would  assist  in  the  investigation  and 
resolution  of  the  complaints.  The 
respondents  are  individuals  who  allege 
discrimination  on  the  grounds  described 
above. 

Number  of  Respondents:  300. 
Frequencv  of  Response:  1 . 
Average  burden  Per  Response:  1  hour. 
Estimated  Aimual  Burden:  300  hours. 

2.  Claimant's  Statement  When 
Request  for  Hearing  is  Filed  and  the 


7950 


Federal  Register /Vol.  66,  No.  18 /Friday,  January  26,  2001 /Notices 


Issue  is  Disability— 0960-0316.  SSA 
requests  that  a  claimant  complete  an 
HA-4486  when  a  claim  for  title  II 
disability  benefits  or  title  XVI 
Supplemental  Security  Income  benefits 
is  denied  and  the  daimant  wishes  a 
hearing  before  an  Administrative  Law 
Judge  (ALJ).  SSA  uses  this  form  to 
obtain  updated  information  on  the 
claimant's  medical  treatment  to  assist 
the  ALJ  in  preparing  for  the  hearing  and 
in  issuing  a  decision  on  entitlement  to 
benefits.  The  respondents  are 
individuals  whose  claims  have  been 
denied  and  who  want  a  hearing  before 
an  ALJ. 

Number  of  Respondents:  442,720. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  15 
minutes. 

Estimated  Annual  Burden:  110,680. 

Dated:  lanuary  19,  2001. 
Frederick  W.  Brickenkunp, 

Reports  Clearance  Officer. 

(FR  Doc.  01-2324  Filed  1-2S-01:  8:45  am] 

BHXMO  COM  41t1-0»-# 


DEPARTMENT  OF  STATE 

{PubUc  Node*  3581] 

Culturally  Significant  Olifacis  hnportad 
for  Extiibltion  Dalarmlnatlons: 
"European  Maaterworka:  Palntlnga 
from  tfM  Collection  of  the  Art  Gallery 
of  Ontario" 

AGENCY:  United  States  Department  of 

State. 

ACnON:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19,  1965  [79  Stat.  985,  22  U.S.C. 
2459],  the  Foreign  Afiiairs  Reform  and 
Restructuring  Act  of  1998  [112  Stat. 
2681  et  seq].  Delegation  of  Authority 
No.  234  of  October  1. 1999  [64  FR 
56014],  and  Delegation  of  Authority  No. 
236  of  October  19. 1999  [64  FR  57920], 
as  amended  by  Delegation  of  Authority 
No.  236-3  of  August  28,  2000  [65  FR 
53795],  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibit, 
"European  Masterworks:  Paintings  from 
the  Collection  of  the  Art  Gallery  of 
Ontario"  imported  from  abroad  for  the 
temporary  exhibition  without  profit 
within  the  United  States,  is  of  cultural 
significance.  The  objects  are  imported 
pursuant  to  loan  agreements  with 
foreign  lenders.  I  also  determine  that  the 
temporary  exhibition  or  display  of  the 
objects  at  the  Frist  Center  for  the  Visual 
Arts,  Nashville,  Tennessee,  fi'om  on  or 
about  April  8,  2001,  to  on  or  about  July 
8,  2001 ,  is  in  the  national  interest. 


Public  Notice  of  these  determinations  is 

ordered  to  be  published  in  the  Federal 

Register. 

FOR  FURTHER  MFORMATMN  CONTACT:  For 

further  information,  including  a  list  of 
the  exhibit  objects,  contact  Paul  W. 
Manning,  Attorney-Adviser,  Office  of 
the  Legal  Adviser,  202/619-5997,  and 
the  address  is  Room  700,  United  States 
Department  of  State,  301  4th  Street, 
SW.,  Washington.  DC  20547-0001. 

Dated:  January  17,  2001. 
Helena  Kane  Finn, 

Acting  Assistant  Secretary  for  Educational 
and  Cultural  Affairs,  Department  of  State. 
[FR  Doc.  01-2410  Filed  1-25-01;  8:45  am] 
BNXMQ  coot  4710-ea-P 


DEPARTMENT  OF  STATE 
[PutiNc  NoMca  3560] 

Culturally  Significant  OI>iecta  Importad 
for  ExttlbMon  Determlnationa: 
"Rambrandf  a  PortraR  of  an  EMarly 
ivMiian 

agency:  United  States  Department  of 

State. 

action:  Notice. 

SUMMARY:  Notice  is  hneby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19,  1965  [79  Stat.  985,  22  U.S.C. 
2459],  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  [112  Stat. 
2681  et  seq.].  Delegation  of  Authority 
No.  234  of  October  1. 1999  [64  FR 
56014],  and  Delegation  of  Authority  No. 
236  of  October  19,  1999  [64  FR  57920], 
as  amended  by  Delegation  of  Authority 
No.  236-3  of  August  28,  2000  [65  FR 
53795],  I  hereby  determine  that  the 
object  to  be  included  in  the  exhibit, 
"Rembrandt's  Portrait  of  an  Elderly 
Woman,"  imported  from  abroad  for  the 
temporary  exhibition  without  profit 
within  the  United  States,  is  of  cultural 
significance.  The  object  is  imported 
pursuant  to  a  loan  agreement  with  a 
foreign  lender.  I  also  determine  that  the 
temporary  exhibition  or  display  of  the 
object  at  the  Museum  of  Fine  Arts, 
Houston,  Texas,  from  on  or  about 
February  1,  2001,  to  on  or  about  August 
31,  2001,  is  in  the  national  interest. 
Public  Notice  of  these  determinations  is 
ordered  to  be  published  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  informatiQiL. including  a  list  of 
the  exhibit  object,  contact  Paul  W. 
Manning,  Attorney-Adviser,  Office  of 
the  Legal  Adviser,  202/619-5997,  and 
the  address  is  Room  700,  United  States 
Department  of  State,  301  4th  Street,^ 
SW.,  Washington,  DC  20547-0001. 


Dated:  January  17,  2001. 
Helena  Kane  Finn, 

Acting  Assistant  Secretary  for  Educational 
and  Cultural  Affairs,  Department  of  State. 
[FR  Doc.  01-2409  Filed  1-25-01;  8:45  am] 
■LUNG  cooc  4no-«a-p 


DEPARTMENT  OF  STATE 

[PuMIc  Notic*  Numtar  3541] 

Shipping  Coordinating  CommKtae 
International  Maritime  Organization 
l-egal  Committee;  Notice  of  Meeting 

The  U.S.  Shipping  Coordinating 
Committee  (SHC)  will  conduct  an  o(>en 
meeting  at  10:00  a.m.  on  Tuesday, 
March  6.  2001,  in  Room  2415  at  U.S. 
Coast  Guard  Headquarters.  2100  Second 
Street,  SW.,  Washington,  DC.  The 
purposes  of  this  meeting  are  to  prepare 
for:  (1)  The  International  Conference  on 
Liability  and  Compensation  for  Bunker 
Oil  Damage,  2001  (bunkers  convention 
diplomatic  conference);  (2)  an  informal 
meeting  of  interested  delegates  to  the 
International  Maritime  Organization 
(IMO)  Legal  Committee  to  discuss  the 
draft  protocol  to  the  Athens  Convention 
Relating  to  the  Carriage  of  Passengers 
and  Their  Luggage  By  Sea  (draft  Athens 
protocol);  and  (3)  the  next  meeting  of 
the  Joint  International  Maritime 
Organization/International  Labor 
Organization  Ad  Hoc  Expert  Working 
Group  on  Liability  and  Compensation 
Regarding  Claims  for  Death,  Personal 
Injury  and  Abandonment  of  Seafarers 
(IMO/ILO  Ad  Hoc  Expert  Working 
Group).  Finally,  the  meeting  will  afford 
an  opportunity  to  review  the  work  plan 
of  the  IMO  Legal  Committee  and,  in 
particular,  the  anticipated  timeframe  for 
submission  of  the  draft  Athens  protocol 
and  a  draft  Wreck  Removal  Convention 
to  diplomatic  conferences. 

The  headquarters  of  IMO  will  host  the 
bimkers  convention  diplomatic 
conference,  which  will  be  held  from  19 
through  23  March  2001.  This  conference 
will  consider  the  adoption  of  a  draft 
International  Convention  on  Liability 
and  Compensation  for  Bimker  Oil 
Pollution  Damage.  The  headquarters  of 
IMO  tentatively  also  will  host  an 
informal  meeting  of  interested  delegates 
on  March  14,  2001,  to  discuss 
outstanding  issues  regarding  the  draft 
Athens  protocol.  Finally,  the  IMO/ILO 
Ad  Hoc  Expert  Working  Group  will 
meet  at  IMO  headquarters  irom  April  30 
through  May  4,  2001,  and  will  continue 
to  examine  the  issue  of  financial 
seciuity  for  seafarers  and  their 
dependents  with  regard  to 
compensation  in  cases  of  personal 
injiuy,  death  and  abandonment 
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Members  of  the  public  are  invited  to 
attend  the  SHC  meeting  up  to  the 
seating  capacity  of  the  room.  For  further 
information,  or  to  submit  views  in 
advance  of  the  meeting,  please  contact 
Captain  Joesph  F.  Ahem  or  Lieutenant 
Daniel  J.  Goettle,  U.S.  Coast  Guard, 
Office  of  Maritime  and  International 
Law  (G-LMI),  2100  Second  Street,  SW., 
Washington,  DC  20593-0001;  telephone 
(202)  267-1527;  fax  (202)  267-4496. 

Dated:  January  22,  2001. 
Mira  Piplani, 

International  Transportation  Commercial 
Officer,  Shipping  Coordinating  Committee, 
Department  of  State. 

[FR  Doc.  01-2408  Filed  1-25-01;  8:45  am) 
Muma  cooe  4710-07-p 


DEPARTMENT  OF  TRANSPORTATION 

Coaat  Guard 
[USCG-201-8720] 

National  Boating  Safety  Adviaory 
Council;  Charter  Renewal 

agency:  Coast  Guard,  DOT.  ' 
ACTION:  Notice  of  charter  renewal. 

SUMMARY:  The  Secretary  of 
Transportation  has  renewed  the  charter 
for  the  National  Boating  Safety  Advisory 
Council  (NBSAC)  for  2  years  itom 
December  20,  2000  imtil  December  20, 
2002.  NBSAC  is  a  Federal  advisory 
committee  under  5  U.S.C.  App.  2.  It 
advises  the  Coast  Guard  on  the  need  for 
Federal  regulations  and  other  major 
boating  safety  matters. 
ADDRESSES:  You  may  request  a  copy  of 
the  charter  by  vniting  to  Commandant 
(G-OPB-1),  U.S.  Coast  Guard,  2100 


Second  Street  SW.,  Washington,  DC 
20593-0001;  by  calling  202-267-0950; 
or  by  faxing  202-267-4850.  This  notice 
and  the  charter  are  available  on  the 
Internet  at  http://dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Albert  J.  Marmo,  Executive  Director  of 
NBSAC,  telephone  202-267-0950,  fax 
202-267-4285. 

Dated:  January  17,  2001. 
Terry  M.  Cross. 

Rear  Admiral  U.S.  Coast  Guard,  Assistant 

Commandant  for  Operations. 

(FR  Doc.  01-2187  Filed  1-25-01;  8:45  am) 

BKUNG  COOE  4«10-1»-M 


DEPARTMENT  OF  TRANSPORTATION 


Reeearch  and  Special  Programa 
Adminiatration 

Office  of  Klazardoua  Materlala  Safety; 
Nottce  of  Appllcationa  for  Modification 
of  Exemption 

agency:  Research  and  Special  Programs 
Administration,  DOT. 

ACTION:  List  of  Applications  for 
Modification  of  Exemptions. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  part  107,  Subpart  B),  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Safety  has  received 
the  applications  described  herein.  This 
notice  is  abbreviated  to  expedite 
docketing  and  public  notice.  Because 
the  sections  affected,  modes  of 
transportation,  and  the  nature  of 


application  have  been  shown  in  earlier 
Federal  Register  publications,  they  are 
not  repeated  here.  Requests  for 
modifications  of  exemptions  {e.g.  to 
provide  for  additional  hazardous 
materials,  packaging  design  changes, 
additional  mode  of  transportation,  etc.) 
are  described  in  footnotes  to  the 
application  nimiber.  Application 
numbers  with  the  suSix  "M"  denote  a 
modification  request.  These 
applications  have  been  separated  from 
the  new  applications  for  exemptions  to 
facilitate  processing. 

DATES:  Comments  must  be  received  on 
or  before  February  12,  2001. 

ADDRESS  COMMENTS  TO:  Records  Center, 
Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  Washington,  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  number. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  applications  are  available 
for  inspection  in  the  Records  Center, 
Nassif  Building,  400  7th  Street,  SW., 
Washington.  DC  or  at  http:// 
dms.dot.gov. 

This  notice  of  receipt  of  applications 
for  modification  of  exemptions  is 
published  in  accordance  with  Part  107 
of  the  Federal  hazardous  materials 
transportation  law  (49  U.S.C.  5117(b); 
49  CFR  1.53(b)). 

Issued  in  Washington,  DC,  on  January  22. 
2001. 

).  Suzanne  Hedgepeth, 

Director,  Office  of  Hazardous  Materials 
Exemptions  and  Approvals. 


Application 
numt>er 

Docket  number 

Applicant 

Modifk:atkxi  of 
exemption 

8757-M  

YZ  Systems,  Inc.,  Conroe,  TX  (See  Footnote  1)  

8757 

8865-M  

Carteton  Technologies,  Inc.,  Orchard  Park,  NY  (See  Footnote  2) 

8865 

9758-M  

The  Coleman  Company  Irtc    Wichita  KS  (See  Footnote  3) 

9758 

10985-M  

Georgia-Pacifk:  Corporation,  Atlanta,  GA  (See  Footnote  4)  

10965 

11440-M  

PPG  Industries,  Inc    Pittsburgh  PA  (See  Footnote  5) 

11440 

12074-M  

RSPA-1 998-3841 
RSPA-1 998-4886 
RSPA-1 999-5636 
RSPA-2000-8,387 

Van  Hool  NV,  B-2500  Lier  Koningshooikt,  BE  (See  Footnote  6)  

12074 

12184-M  

WeWship  Corporation,  Bethlehem,  PA  (See  Footnote  7) 

12184 

12266-M  

Toyota  Motor  Sales,  U.S.A.,  Inc.,  Torrar>ce,  CA  (See  Footnote  8) 

12266 

12581-M  

Nat'l  Aero  &  Space  Admn  (Goodard  Space  Flight  Ctr),  Greenbelt,  MD  (See  Foot- 
note 9). 

12581 

'  To  modify  ttie  exemption  to  authorize  a  design  change  of  the  non-DOT  specification  stainless  cylinder  for  shipment  of  compressed  gases. 

2  To  modify  the  exemption  to  update  the  packaging  language  of  ttie  non-DOT  specificatkjn  cylinders  to  include  the  reclassified  pyrotechnk:  de- 
vices for  the  transportation  of  compressed  gases. 

3  To  modify  the  exemption  to  authorize  a  design  change  of  ttie  non-refillable,  non-DOT  specificatkxi  inside  container  for  ttie  traiisportatkxi  of 
certain  Diviskjn  2. 1  gases. 

■•To  modify  the  exemption  to  alksw  for  the  transportation  of  Diviskxi  2.1  materials  in  tank  cars. 

^To  modify  the  exemption  to  autfiorize  the  use  of  plastic  pallets  for  the  k>ading  of  pofyethylene  drums  or  composite  pacfcagings  transporting 
certain  Diviskin  6.1  materials. 

BJo  modify  the  exemption  to  update  ttie  filling  requirements  to  include  suitable  liqukl  level  gauging  devices  for  the  transportatkxi  of  Division 
2.1  and  2.2  materials  in  DOT  Specifrcation  steel  portable  tanks. 

'To  modify  ttie  exemption  to  authorize  alternative  testing  procedures  of  D0T-3A  and  DOT-3AA  cylinders. 
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°To  modify  the  exemption  to  allow  for  rail  freigfit  as  an  authorized  mode  of  transportation  for  small  quantities  of  Class  3  materials  in  non-refill- 
able  containers. 
9 To  modify  ttie  exemption  to  include  Competent  Auttiority  Approval  for  tfie  transportation  of  helium  in  non-DOT  specification  packaging. 


[FR  Doc.  01-2402  Filed  1-25-01;  8:45ani] 
aujNG  cooe  4no-ao-M 

DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Office  of  Hazardous  Materials  Safety; 
Notice  of  Applications  for  Exemptions 

AGENCY:  Research  and  Special  Programs 
Administration.  DOT. 

ACTION:  List  of  Applicants  for 
Exemptions. 

summary:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 


CFR  Part  107,  Subpart  B),  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Safety  has  received 
the  applications  described  herein.  Each 
mode  of  transportation  for  which  a 
particular  exemption  is  requested  is 
indicated  by  a  number  in  the  "Nature  of 
Application"  portion  of  the  table  below 
as  follows:  1 — Motor  vehicle,  2 — Rail 
freight,  3 — Cargo  vessel,  4 — Cargo 
aircraft  only,  5 — Passenger-carrying 
aircraft. 

DATES:  Comments  must  be  received  on 
or  before  February  26,  2001. 
ADDRESS  COMMENTS  TO:  Records  Center, 
Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  Washington,  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 


comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  application  number. 
FOR  FURTHER  INFORMATION  CONTACT:- 
Copies  of  the  applications  (See  Docket 
Number)  are  available  for  inspection  at 
the  New  Docket  Management  Facility, 
PL-401,  at  the  U.S.  Department  of 
Transportation,  Nassif  Building,  400  7th 
Street,  SW.,  Washington,  DC  20590  or  at 
http://dms.dot.gov. 

This  notice  of  receipt  of  applications 
for  new  exemptions  is  published  in 
accordance  with  Part  107  of  the  Federal 
hazardous  materials  transportation  law 
(49  U.S.C.  5117(b);  49  CFR  1.53  (b)). 

Issued  in  Washington,  DC,  on  January  22. 
2001. 

J.  Suzanne  Hedgepeth, 
Director,  Office  of  Hazardous  Materials 
Exemptions  and  Approvals. 


Application  No. 

Docket  No. 

Applicant 

Regulation(s)  affected 

Nature  of  exemption  thereof 

12607-N  

RSPA-01-8641 

FIBA  Technologies  Inc., 

49CFR(vi).  173.34<e)(1). 

To  authorize   an   alternative   method   of 

Westboro,  MA. 

(e)(3),  (e)(4).  (e)(8). 
(e)(14).  (e)(15). 

retest  for  DOT  3AL  seamless  cylinders 
manufactured  from  6061  alloy  for  use  in 
transporting  Division  2.1,  2.2  and  2.3 
materials,  (modes  1 ,  2.  3.  4.  5). 

12608-N  

RSPA-01-«639 

Solvay  Interox,  Inc.,  Hous- 
ton, TX. 

49CFR172.102(c)(7)(ii)  

To  authorize  the  transportation  in  com- 
merce of  hydrogen  peroxide  aqueous 
solutions  in  concentrations  exceeding 
72  percent  t)ut  not  exceeding  92  per- 
cent in  DOT  specification  IM  101  steel 
portable  tanks,  (modes  1 .  3). 

12609-N 

RSPA-01-8640 

Department  of  Defense 
(DOO).  Alexandna,  VA. 

49  CFR  171.14(a)(1),  171.8 

To  authorize  the  transportation  in  com- 
merce of  non-bulk  packagings  con- 
taining Class  8  material  that  are  no 
longer  authorized  for  transportation, 
(model). 

12611-N  

RSPA-01-8635 

Hodgdon  Powder  Co.,  Inc., 
Shawnee  Mission,  KS. 

49  CFR  173.171  

To  authorize  the  transportation  in  com- 
merce of  smokeless  powder  for  ship- 
ments of  small  arms  in  quantities  that 
exceed  the  prescribed  limit,  (modes  1. 
2.3) 

To  autfiorize  ttie  transportation  in  com- 
merce of  small  quantities  of  Class  8  ma- 

12612-N   

RSPA-01-8637 

Genlabs,  Chino.  CA  

49  CFR  173.156 

terial  in  non-bulk  packages  in  quantities 

that  exceed  the  weight  allowable  per 

pallet,  (mode  1). 

12613-N  

RSPA-01-8702 

Nova  Chemical  Co.,  Red 

49  CFR  172.203(a), 

To  authorize  the  transportation  in  com- 

Deer, Alberta,  CN. 

173.31(c)(1),  179.13. 

merce  of  a  Class  3  material  in 
DOT112J340  tank  cars  with  a  maximum 
gross  weight  on  rail  that  exceed  ttie 
maximum  limit  of  263,000  pounds, 
(mode  2). 

IFR  Doc.  01-2403  Filed  1-25-01;  8:45  am) 

BIUJNGCOOE  491&-60-M 


DEPARTMENT  OF  THE  TREASURY 

Financial  Crimes  Enforcement 
Network;  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  The  Department  of  the 
Treasury  is  engaged  in  a  multi-year 
education  program  to  disseminate 
information  to  the  Money  Services 
Business  (MSB)  industry  regarding 
regulations  which  requires  MSBs  to 
register  with  the  Financial  Crimes 
Enforcement  Network  (FinCEN)  and  to 
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lie  Suspicious  Activity  Reports  (SARs). 

^SBs  include  money  transmitters; 
issuers,  redeemers,  and  sellers  of  money 
orders  and  traveler's  checks;  check 
cashers;  and  currency  exchangers. 
Treasury  places  a  high  priority  on 
effective  and  broad-reaching  initiatives 
to  facilitate  the  education  of  MSBs  and 
their  agents.  The  survey  is  intended  to 
provide  baseline  data  regarding  the 
makeup  of  the  MSB  industry  and  the 
extent  of  knowledge  within  the  industry 
regarding  its  obligations  imder  the  Bank 
Secrecy  Act  and  its  accompanying 
regulations. 

DATES:  Written  comments  should  be 
received  on  or  before  March  27,  2001  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to:  Financial  Crimes  Enforcement 
Network,  Eileen  C.  Mayer,  2070  Chain 
Bridge  Road,  Vienna,  VA  22182,  (202) 
354-6400;  E-mail: 
mayere@fincen.treas.gov 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  survey  form  and 
instructions  should  be  directed  to: 
Department  of  the  Treasury,  Office  of 
Public  Education,  Malcolm  Carter,  1500 
Pennsylvania  Avenue,  NW,  Room  2222, 
Washington,  DC  20220,  Phone:  (202) 
622-0211;  E-mail: 
malcolm.carter@do.treas.gov 

SUPPLEMENTARY  INFORMATION: 

Title:  Money  Services  Business 
Program  Response. 
j  I OMB  Number:  New  Collection. 
'  Abstract:  Telephone  Survey  to  be 
conducted  with  business  owners  and 
managers  in  the  Money  Services 
Business  industry.  Survey  asks 
respondents  to  report  methods  used  to 
educate  employees  about  regulations 
and  provide  general  organizational 
information. 
1  Current /ictiojis;  New. 

Type  of  Review:  New. 

Affected  Public:  Business. 

Estimated  Number  of  Respondents: 
600. 

Estimated  Time  Per  Respondent: 
Fifteen  Minutes. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  siunmarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited 
on — (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  :he 
information  shall  have  a  practical 
utility;  (b)  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  collection 
of  information;  (c)  ways  to  enhance  the 


quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  of  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  January  22,  2001. 
Kevin  Hamer, 

Chief  of  Staff,  Department  of  the  Treasury, 
Office  of  Public  Education. 
[FR  Doc.  01-2387  Filed  1-25-01;  8:45  am) 

BILLING  COOE  4S10-2S-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8875 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasxiry. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  conunent  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8875,  Taxable  RETT  Subsidiary  Election. 
DATES:  Written  comments  should  be 
received  on  or  before  March  27,  2001  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPlfMENTARY  INFORMATION: 

Title:  Taxable  REIT  Subsidiary 
Election. 

OMB  Number:  1545-1721 

Form  Number:  8875. 

Abstract:  A  corporation  and  a  REIT 
use  Form  8875  to  jointly  elect  to  have 
the  corporation  treated  as  a  taxable  REIT 
subsidiary  as  provided  in  section  856(1). 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 


Type  of  Review:  Extension  of  a 
ciurently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
1,000. 

Estimated  Time  Per  Respondent:  7hr., 
40min. 

Estimated  Total  Annual  Burden 
Hours:  7,660. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  16,  2001. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  01-2350  Filed  1-25-01;  8:45  am] 

nUJNG  COOE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  SS-8 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 
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summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
SS-8,  Determination  of  Worker  Status 
for  Purposes  of  Federal  Employment 
Taxes  and  Income  Tax  Withholding. 
DATES:  Written  comments  should  be 
received  on  or  before  March  27,  2001  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  RJRTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  Room  5244,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLaiENTARY  INFORMATION: 

Title:  Determination  of  Worker  Status 
for  Purposes  of  Federal  Employment 
Taxes  and  Income  Tax  Withholding. 

OMB  Number:  1545-0004. 

Form  Number:  SS-8. 

Abstract:  Form  SS-8  is  used  by 
employers  and  workers  to  furnish 
information  to  IRS  in  order  to  obtain  a 
determination  as  to  whether  a  worker  is 
an  employee  for  purposes  of  Federal 
employment  taxes  cmd  income  tax 
withholding.  IRS  uses  the  information 
on  Form  SS-8  to  make  the 
determination. 

Current  Actions:  There  are  no  changes 
being  made  to  the  Form  SS-8  at  this 
time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  individuals,  not- 
for-profit  institutions.  Federal 
government,  farms,  and  state,  local  or 
tribal  governments. 

Estimated  Number  of  Respondents: 
6,900. 

Estimated  Time  Per  Respondent:  23 
hrs.,  59  mins. 

Estimated  Total  Aimual  Burden 
Hours:  165,462. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 


Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  retiuns  and 
tax  retiun  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  siunmarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  16,  2001. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
{PR  Doc.  01-2351  Filed  1-25-01;  8:45  am] 
aUJNQ  CODE  4S3O-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Fonns  W-2,  W-2c,  W-2AS, 
W-2GU,  W-2VI,  W-3,  W-3c,  W-3cPR. 
W-3PR,  and  W-3SS 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasiuy,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Forms 
W-2,  W-2c,  W-2AS,  W-2GU,  W-2VI, 
W-3,  W-3c.  W-3cPR.  W-3PR,  and  W- 
3SS. 


DATES:  Written  comments  should  be 
received  on  or  before  March  27,  2001  to 
be  assiu^d  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  forms  and  instructions 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5242, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  W-2  (Wage  and  Tax  Statement), 
W-2c  (Corrected  Wage  and  Tax 
Statement),  W-2AS  (American  Samoa 
Wage  and  Tax  Statement),  W-2GU 
(Guam  Wage  and  Tax  Statement),  W- 
2VI  (U.S.  Virgin  Islands  Wage  and  Tax 
Statement),  W-3  (Transmittal  of  Wage 
and  Tax  Statements),  W-3c  (Transmittal 
of  Corrected  Wage  and  Tax  Statements), 
W-3PR  (Informe  de  Comprobantes  de 
Retencion),  W-3cPR  (Transmision  de 
Comprobantes  de  Retencion 
Corregidos),  and  W-3SS  (Transmittal  of 
Wage  and  Tax  Statements). 

OMB  Number:  1545-0008. 

Form  Number:  Forms  W-2,  W-2c,  W- 
2AS,  W-2GU,  W-2VI,  W-3,  W-3c,  W- 
3cPR,  W-3PR.  and  W-3SS. 

Abstract:  Employers  report  income 
and  withholding  information  on  Form 
W-2.  Forms  W-2AS.  W-2GU  and  W- 
2VI  are  variations  of  Form  W-2  for  use 
in  U.S.  possessions.  The  Form  W-3 
series  is  used  to  transmit  W-2  series    • 
forms  to  the  Social  Security 
Administration.  Forms  W-2c,  W-3c  and 
W-3cPR  are  used  to  correct  previously 
filed  Forms  W-2,  W-3,  and  W-3PR. 
Individuals  use  Form  W-2  to  prepare 
their  income  teix  retmns. 

Current  Actions:  There  are  no  changes 
being  made  to  these  forms  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  individuals  or 
households,  not-for-profit  institutions, 
farms,  and  Federal,  state,  local  or  tribal 
governments. 

Estimated  Number  of  Responses: 
253,007,121. 

Estimated  Time  Per  Response:  Varies. 

Estimated  Total  Annual  Burden 
Hours:  126,579,897. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
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of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  11,  2001. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
|FR  Doc.  01-2352  Filed  1-25-01;  8:45  am) 

BKJJNQ  COOE  463(MI1-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  1098-T 

agency:  International  Revenue  Service 

(IRS),  Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13(44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
1098-T,  Tuition  Payments  Statement. 
DATES:  Written  comments  should  be 
received  on  or  before  March  27,  2001  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 


FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Lamice  Mack, 
(202)  622-3179,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATKM: 

Title:  Tuition  Payments  Statement. 

Oh4B  Number:  1545-1574. 

Form  Number:  Form  1098-T. 

Abstract:  Section  6050S  of  the 
Internal  Revenue  Code  requires  eligible 
education  institutions  to  report  certain 
information  regarding  tuition  payments 
to  the  IRS  and  to  students.  Form  1098- 
T  is  used  for  this  purpose. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations  and  not-for-profit 
institutions. 

Estimated  Number  of  Responses: 
21.078.651. 

Estimated  Time  Per  Response:  9  min. 

Estimated  Total  Annual  Burden 
Hours:  3,372,585. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/ or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  prof)er 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  biu-den  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 


Approved:  January  18,  2001. 
Gairick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
(PR  Doc.  01-2353  Filed  1-25-01;  8:45  am] 

BMJJNG  COOE  4nO-01-P 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  1098-E 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
PubUc  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
1098-E,  Student  Loan  Interest 
Statement. 

DATES:  Written  comments  should  be 
received  on  or  before  March  27,  2001  to 
be  assiued  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Lamice  Mack, 
(202)  622-3179.  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Student  Loan  Interest 
Statement. 

OMB  Number:  1545-1576. 

Form  Number:  Form  1098-E. 

Abstract:  Section  6050S(b)(2)  of  the 
Internal  Revenue  Code  requires  persons 
(financial  institutions,  governmental 
imits.  etc.)  to  report  $600  or  more  of 
interest  paid  on  student  loans  to  the  IRS 
and  the  students.  Form  1098-E  is  used 
for  this  purpose. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organzations,  not-for-profit 
institutions,  and  State,  local  or  tribal 
governments. 

Estimated  Number  of  Responses: 
8,761.303. 
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Estimated  Time  Per  Response:  3  min. 

Estimated  Total  Annual  Burden 
Hours:  525,679. 

The  following  paragraph  applies  to  all 
of  the  collections  of  infonnation  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  infonnation 
luiless  the  collection  of  information 
displays  a  valid  0MB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  retiuns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  a:nd/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection,  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  19,  2001. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 
(FR  Doc.  01-2354  Filed  1-25-01;  8:45  am) 
CODE  400-01 -P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Propoeed  Collection;  Comment 
Request  for  Form  1024 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 


Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
1024,  Application  for  Recognition  of 
Exemption  Under  Section  501(a). 
DATES:  Written  cojnments  should  be 
received  on  or  before  March  27,  2001  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Application  for  Recognition  of 
Exemption  Under  Section  501(a). 

OMB  Number:  1545-0057. 

Form  Number:  1024. 

Abstract:  Organizations  seeking 
exemption  from  Federal  income  tax 
under  Internal  Revenue  Code  section 
501(a)  as  an  organization  described  in 
most  paragraphs  of  section  501(c)  must 
use  Form  1024  to  apply  for  exemption. 
The  information  collected  is  used  to 
determine  whether  the  organization 
qualifies  for  tax-exempt  status. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Not-for-profit 
institutions. 

Estimated  Number  of  Respondents: 
4,718. 

Estimated  Time  Per  Respondent:  61 
hr.,  47  min. 

Estimated  Total  Annual  Burden 
Hours.  291,529. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  retiun  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  siunmarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  Whether  the  collection  of 


information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  biu-den  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  16.  2001. 
Garrick  R.  Shear, 
!RS  Reports  Clearance  Officer. 
(FR  Doc.  01-2355  Filed  1-25-01;  8:45  am] 
BILUNG  CODE  4S30-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  1139 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

action:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportiuity  to  conmient  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
1139,  Corporation  Application  for 
Tentative  Refund. 
DATES:  Written  comments  should  be 
received  on  or  before  March  27,  2001  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Corporation  Application  for 
Tentative  Refund. 

OMB  Number:  1545-0582. 
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Form  Number:  Form  1139. 

Abstract:  Form  1139  is  filed  by 
corporation  that  expect  to  have  a  net 
operating  loss,  net  capital  loss,  or 
unused  general  business  credits  carried 
back  to  a  prior  tax  year.  IRS  uses  Form 
1139  to  determine  if  the  amount  of  the 
loss  or  imused  credits  is  proper. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
3,000. 

Estimated  Time  Per  Respondent:  40 
hr.,  23  min. 

Estimated  Total  Annual  Burden 
Hours;  121,170. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  infonnation 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  infonnation  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  retxuns  and 
tax  retiun  infonnation  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  acciu^cy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
infonnation;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  biurden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  16,  2001. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  01-2356  Filed  1-25-01;  8:45  am] 

HLUNG  COOe  4S30-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 
[FI-59-89] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasiuy. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
PubUc  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  FI-59-89  (TD 
8394),  Proceeds  of  Bonds  Used  for 
Reimbursement  {§  1.150-2(e)  (originally 
contained  in  §  1.104-18(c)). 
DATES:  Written  comments  should  be 
received  on  or  before  March  27,  2001  to 
be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington,  EX:  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  this  regulation  should  be 
directed  to  Faye  Bruce,  (202)  622-6665, 
Internal  Revenue  Service,  room  5244, 
1111  Constitution  Avenue  NW., 
Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Proceeds  of  Bonds  Used  for 
Reimbursement. 

OMB  Number:  1545-1226. 

Regulation  Project  Number:  FI-59-89. 

Abstract:  This  regulation  clarifies 
when  the  allocation  of  bond  proceeds  to 
reimbiuse  expenditures  previously 
made  by  an  issuer  of  the  bond  is  treated 
as  an  expenditure  of  the  bond  proceeds. 
The  issuer  must  express  a  reasonable 
official  intent,  on  or  prior  to  the  date  of 
payment,  to  reimburse  the  expenditure 
in  order  to  assure  that  the 
reimbursement  is  not  a  device  to  evade 
requirements  imposed  by  the  Internal 
Revenue  Code  with  respect  to  tax 
exempt  bonds. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  State,  local  or  tribal 
governments,  and  not-for-profit 
institutions. 


Estimated  Number  of  Respondents: 
2,500. 

Estimated  Time  Per  Respondent:  2 
hours,  24  minutes. 

Estimated  Total  Aimual  Burden 
Hours:  6,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  numbOT. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  retiuTi  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  fior  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  conmients  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
infonnation  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  SMvices 
to  provide  information. 

Approved:  January  16,  2001. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  01-2357  Filed  1-25-01;  8:45  am) 

HLUNQ  COOe  4t30-01-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

[REG-1 09704-97] 

Proposed  CoHection;  Comment 
Request  for  Regulation  Proiect 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasiuy,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
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burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  notice  of  proposed  rulemaking 
and  temporary  regulation,  REG-109704- 
97,  HIPAA  Mental  Health  Parity  Act 
(§54.9812). 

DATES:  Written  comments  should  be 
received  on  or  before  March  27,  2001  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulations  should  be 
directed  to  Lamice  Mack.  (202)  622- 
3179,  Internal  Revenue  Service,  room 
5244. 1111  Constitution  Avenue  NW.. 
Washington,  DC  20224. 
SUPPIEMENTARY  INFORMATION: 

Title:  HIPAA  Mental  Health  Parity 
Act. 

OMB  Number:  1545-1577. 

Regulation  Project  Number:  Reg- 
109704-97. 

Abstract:  The  regulations  provide 
guidance  for  group  health  plans  with 
mental  health  benefits  about 
requirements  relating  to  parity  in  the 
dollar  limits  imposed  on  mental  health 
benefits  and  medical/surgical  benefits. 

Current  Actions:  There  is  no  changes 
being  made  to  these  existing  regulations. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  state,  local  or  tribal 
governments,  and  not-for-profit 
institutions. 

Estimated  Number  of  Respondents: 
7,053. 

Estimated  Time  Per  Respondent:  28 
min. 

Estimated  Total  Annual  Burden 
Hours:  3,280. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 


request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  16,' 2001. 
Garrick  R.  Shear, 
[RS  Reports  Clearance  Officer. 
(FR  Doc.  01-2358  Filed  1-25-01;  8:45  am] 
aUJNQ  COW  4ao-9t-« 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

[REG-1 20200-97] 

Propoeed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasiuy,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  REG-1 20200- 
97  (TD  8775),  Election  Not  to  Apply 
Look-Back  Method  in  De  Minimis  Cases 
(§1.460-6). 

DATES:  Written  comments  should  be 
received  on  or  before  March  27,  2001  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244.  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulation  should  be 
directed  to  Lamice  Mack,  (202)  622- 


3179,  Internal  Revenue  Service,  room' 
5244,  1111  Constitution  Avenue  NW., 
Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Election  Not  to  Apply  Look- 
Back  Method  in  De  Minimis  Cases. 

OMB  Number:  1 545-1 572. 

Regulation  Project  Number:  Reg- 
120200-97. 

Abstract:  Under  Internal  Revenue 
Code  section  460(b)(6),  a  taxpayer  may 
elect  not  to  apply  the  look-back  method 
to  long-term  contracts  in  de  minimis 
cases.  The  taxpayer  is  required  under 
the  regulation  to  notify  the  IRS  of  its 
election. 

Current  Actions:  There  are  no  changes 
being  made  to  this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
20,000. 

Estimated  Time  Per  Respondent:  12 
min. 

Estimated  Total  Aimual  Burden 
Hours:  4,000. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  retiuns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
throu^  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 
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Approved:  January  16,  2001. 
Garrick  R.  Shear, 

FRS  Reports  Clearance  Officer. 

(FR  Doc.  01-2359  Filed  1-25-01;  8:45  am) 

BHJJNG  CODE  4Cil>-01-P 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Propoeed  Collection;  Comment 
Request  for  Notice  98-1 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  conunents  concerning  Notice 
98-1 ,  Nondiscrimination  Testing. 
DATES:  Written  comments  should  be 
received  on  or  before  March  27,  2001  to 
be  assiired  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  notice  should  be  directed 
to  Lamice  Mack,(202)  622-3179, 
Internal  Revenue  Service,  room  5244, 
1111  Constitution  Avenue  NW., 
Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Nondiscrimination  Testing. 

OMB  Number:  1545-1579. 

Notice  Number:  Notice  98-1. 

Abstract:  Notice  98-1  provides 
guidance  for  discrimination  testing 
under  section  401(k)  and  (m)  of  the 
Internal  Revenue  Code  as  amended  by 
section  1433(c)  and  (d)  of  the  Small 
Business  Job  Protection  Act  of  1996.  The 
guidance  is  directed  to  employers 
maintaining  retirement  plans  subject  to 
these  Code  sections. 

Current  Actions:  There  are  no  changes 
being  made  to  the  notice  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 


Affected  Public:  Business  or  other  for- 
profit  organizations,  and  not-for-profit 
institutions. 

Estimated  Number  of  Respondents: 
147,000. 

Estimated  Time  Per  Respondent:  20 
min. 

Estimated  Total  Annual  Burden 
Hours:  49,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  retiuns  and 
tax  retiun  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  simimarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  became  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  19,  2001. 
Garrick  R.  Shear. 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  01-2360  Filed  1-25-01;  8:45  am] 
BtLUNG  CODE  4S3O-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Notice  of  Solicitation  of  Panel 
Members 

AGENCY:  hitemal  Revenue  Service  (IRS). 
Treasury. 


action:  Notice. 


SUMMARY:  Applications  are  being 
accepted  for  membership  on  the  panels, 
located  in  Brooklyn,  Florida,  Milwaukee 
and  Seattle. 

DATES:  The  Application  period  is 
January  29,  2001  to  March  9,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Lewis,  Director,  IRS  Citizen 
Advocacy  Panel,  Office  of  the  Assistant 
Secretary  for  Management  and  Chief 
Financial  Officer,  Department  of  the 
Treasury,  1500  Pennsylvania  Avenue, 
NW.,  Room  2421,  Washington,  DC 
20220.  Information  is  also  available  at 
www.m7proveirs.01y. 

SUPPLEMENTARY  INFORMATION:  The 
mission  of  the  panels  is:  to  provide 
citizen  input  into  enhancing  IRS 
customer  service  by  identifying 
problems  and  making  recommendations 
for  improvement  with  IRS  systems  and 
procedures;  elevate  the  identified 
problems  to  the  appropriate  IRS  official 
and  monitor  the  progress  to  effect 
change;  and  refer  individual  taxpayers 
to  the  appropriate  IRS  office  for 
assistance  in  resolving  their  problems. 
The  panels  will  consist  of  9-14 
volunteer  members  who  serve  at  the 
pleasure  of  the  Secretary  of  Treasury 
and  will  function  solely  as  advisory 
bodies. 

The  panels  are  seeking  applicants 
who  have  an  interest  in  good 
government,  a  personal  commitment  to 
volimteer  approximately  300  hours  a 
year  and  a  desire  to  help  improve  IRS 
customer  Service.  Potential  candidates 
must  be  U.S.  Citizens,  compliant  with 
Federal,  State  and  Local  Taxes,  and  pass 
a  FBI  name  check.  Experience  in  the 
following  areas  is  helpful:  formulating 
and  presenting  proposals;  knowledge  of 
taxpayer  concerns;  experience 
representing  the  interests  of  your 
community,  state  or  region;  working 
with  people  from  diverse  backgrounds; 
and  helping  people  resolve  disputes. 

Dated:  January  11,  2001. 
)ohii ).  MannJon, 

Director,  Program  Planning  and  Quality. 
(FR  Doc.  01-2361  Filed  1-25-01;  8:45  am) 
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SENTENaNG  COMMISSION 

Sentencing  Guidelines  for  United 
States  Courts 

agency:  United  States  Sentencing 
Commission. 

ACTION:  Notice  of  (A)  proposed 
temporary,  emergency  amendments  to 
sentencing  guidelines,  policy 
statements,  and  commentary;  (B) 
proposed  permanent,  non-emergency 
amendments  to  sentencing  guidelines, 
policy  statements,  and  commentary. 
Request  for  public  comment.  Notice  of 
public  hearing. 

summary:  Pursuant  to  section  994(a), 
(o),  and  (p)  of  title  28.  United  States 
Code,  and  section  3664  of  Pub.  L.  106- 
310  (with  respect  to  proposed 
emergency  amendment  #1),  section 
3611  of  Pub.  L.  106-310  (with  respect  to 
proposed  emergency  amendment  #2), 
section  3651  of  Pub.  L.  106-310  (with 
respect  to  proposed  emergency 
amendment  #3),  and  section  112(b)  of 
Pub.  L.  106-386  (with  respect  to 
proposed  emergency  amendment  #4)  the 
Commission  is  considering 
promulgating  certain  amendments  to  the 
sentencing  guidelines,  policy 
statements,  and  commentary.  This 
notice  sets  forth  the  proposed 
amendments  and,  for  each  proposed 
amendment,  a  synopsis  of  the  issues 
addressed  by  that  amendment. 
DATES:  Written  public  comment  on  the 
proposed  emergency  amendments  in 
part  (A)  should  be  received  by  the 
Commission  not  later  than  February  5, 
2001.  Written  public  comment  on  the 
proposed  permanent,  non-emergency 
amendments  in  part  (B),  and  on  the 
proposed  amendments  in  part  (A)  for 
purposes  of  promulgating  those 
amendments  as  permanent,  non- 
emergency amendments,  should  be 
received  by  the  Commission  not  later 
than  March  26,  2001.  The  Commission 
requests  that,  to  the  extent  practicable, 
commentators  submit  written  public 
comment  on  the  proposed  permanent, 
non-emergency  amendments  not  later 
than  March  9,  2001,  in  order  for  the 
Commission  to  consider  that  comment 
before  its  public  hearing  scheduled  for 
the  March  19-20,  2001  session.  Note 
that  the  Commission  may,  at  its 
February  2001  public  meeting,  revise 
the  deadline  for  submission  of  written 
public  comment  to  provide  for  an  earlier 
deadline  than  the  deadline  published  in 
this  notice.  See  USSC  Rules  of  Practice 
and  Procedure,  Rule  1.2. 

The  Commission  plans  to  hold  a 
public  hearing  on  the  proposed 
permanent,  non-emergency 
amendments  during  its  March  2001 


session  in  Washington,  E)C.  llie  public 
hearing  will  be  held  at  the  Thurgood 
Marshall  Federal  Judiciary  Building, 
One  Columbus  Circle,  NE.,  Washington, 
DC  20002-8002.  A  person  who  desires 
to  testify  at  the  public  hearing  should 
notify  Michael  Courlander,  Public 
Affairs  Officer,  at  (202)  502-^590,  not 
later  than  March  9.  2001.  Written 
testimony  for  the  public  hearing  must  be 
received  by  the  Conmiission  not  later 
than  March  9,  2001.  Timely  submission 
of  written  testimony  is  a  requirement  for 
testifying  at  the  public  hearing.  The 
Conmiission  requests  that,  to  the  extent 
practicable,  commentators  submit  an 
electronic  version  of  the  comment  and 
of  the  testimony  for  the  public  hearing. 

ADDRESSES:  Public  comment  should  be 
sent  to:  United  States  Sentencing 
Commission,  One  Columbus  Circle,  NE., 
Suite  2-500,  Washington,  DC  20002- 
8002,  Attention:  Public  Information. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Courlander,  Public  Affairs 
Officer,  Telephone:  (202)  502-4590. 

SUPPLEMENTARY  INFORMATION:  The 
United  States  Sentencing  Commission  is 
an  independent  agency  in  the  judicial 
branch  of  the  United  States 
Government.  The  Commission 
promulgates  sentencing  guidelines  and 
policy  statements  for  federal  sentencing 
courts  pursuant  to  28  U.S.C.  994(a).  The 
Commission  also  periodically  reviews 
and  revises  previously  promulgated 
guidelines  pursuant  to  28  U.S.C.  994(o) 
and  submits  guideline  amendments  to 
the  Congress  not  later  than  the  first  day 
of  May  each  year  pursuant  to  28  U.S.C. 
994(p).  This  year,  the  Commission  may 
submit  non-emergency  amendments  to 
the  Congress  not  later  than  May  1,  2001. 

The  Commission  seeks  comment  on 
the  proposed  amendments,  alternative 
proposed  amendments,  issues  for 
comment,  and  any  other  aspect  of  the 
sentencing  guidelines,  policy 
statements,  and  commentary. 

The  Commission  also  requests  public 
comment  regarding  whether  the 
Commission  should  specify  for 
retroactive  application  to  previously 
sentenced  defendants  any  of  the 
proposed,  permanent,  non-emergency 
amendments  published  in  this  notice 
and  in  the  Federal  Register  notice  of 
November  7,  2000  (see  65  FR  66792). 
The  Commission  requests  comment 
regarding  which,  if  any,  of  the  proposed 
non-emergency  amendments  that  may 
result  in  a  lower  guideline  range  should 
be  made  retroactive  to  previously 
sentenced  defendants  pursuant  to 
§  IBI.IO  (Reduction  in  Term  of 
Imprisonment  as  a  Result  of  Amended 
Guideline  Range). 


The  proposed  amendments  are 
presented  in  this  notice  in  one  of  two 
formats.  First,  some  of  the  amendments 
are  proposed  as  specific  revisions  to  a 
guideline  or  commentary.  Bracketed  text 
within  a  proposed  amendment  indicates 
a  heightened  interest  on  the 
Commission's  part  for  comment  and 
suggestions  for  alternative  policy 
choices;  for  example,  a  proposed 
enhancement  of  [2]  levels  indicates  that 
the  Commission  is  considering,  and 
invites  comment  on,  alternative  policy 
choices  regarding  the  appropriate  level 
of  enhancement.  Similarly,  bracketed 
text  within  a  specific  offense 
characteristic  or  application  note  means 
that  the  Commission  specifically  invites 
comment  on  whether  .the  proposed 
provision  is  appropriate.  Second,  the 
Conunission  has  highlighted  certain 
issues  for  comment  and  invites 
suggestions  for  how  the  Commission 
should  respond  to  those  issues. 

Reports  and  other  additional 
information  pertaining  to  the  proposed 
amendments  described  in  this  notice 
may  be  accessed  through  the 
Commission's  website  at  www.ussc.gov. 

Authority:  28  U.S.C.  §  994(a).  (o),  (p).  (x); 
section  112(b)  of  Pub.  L.  106-386;  and 
sections  3611,  3651,  and  3664  of  Pub.  L.  106- 
310;  USSC  Rules  of  Practice  and  Procedure, 
Rules  4.3,  4.4. 

Diana  E.  Murphy, 

Chair 

Proposed  Amendments  to  the 
Sentencing  Guidelines 

Part  (A):  Proposed  Temporary, 
Emergency  Amendments  and  Intent  To 
Make  Permanent  Each  of  the  Proposed 
Temporary,  Emergency  Amendments 

The  Commission  hereby  gives  notice 
of,  and  requests  comment  on,  its  intent 
to  promulgate  each  of  the  proposed 
amendments  set  forth  in  this  Part  as  a 
temporary,  emergency  amendment  and 
after  promulgation  as  an  emergency 
amendment,  to  promulgate  each  such 
amendment  as  a  permanent,  non- 
emergency amendment. 

Proposed  Amendment:  Ecstasy 

1.  Synopsis  of  Proposed  Amendment: 
This  proposed  amendment  addresses 
the  directive  in  the  Ecstasy  Anti- 
Proliferation  Act  of  2000  (the  "Act"), 
section  3664  of  Pub.  L.  106-310,  which 
instructs  the  Commission  to  provide, 
under  emergency  amendment  authority, 
increased  penalties  for  the  manufacture, 
importation,  exportation,  or  trafficking 
of  Ecstasy.  The  directive  specifically 
requires  the  Commission  to  increase  the 
base  offense  level  for  3,4- 
methylenedioxy  methamphetamine 
(MDMA),  3,4-methylenedioxy 
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E  mphetamine  (MDA),  3,4- 
methylenedioxy-N-ethylamphetamine 
(MDEA),  paramethoxy- 
methamphetamine  (PMA),  and  any 
other  controlled  substance  that  is 
marketed  as  Ecstasy  and  that  has  either 
a  chemical  structure  similar  to  MDMA 
or  an  effect  on  the  central  nervous 
system  substantially  similar  to  or  greater 
than  MDMA. 

The  proposed  amendment  addresses 
the  directive  by  amending  the  Drug 
Equivalency  Table  in  §  2D1.1, 
Application  Note  10,  to  increase  the 
marihuana  equivalencies  for  the 
specified  controlled  substances.  The 
increased  equivalencies  make  the 
penalties  for  these  substances 
comparable  to  other  drugs  of  abuse.  The 
increases  also  satisfy  the  sense  of 
Congress  in  the  Act  that  the  penalties 
for  these  substances,  particularly  for 
high-level  traffickers,  are  too  low. 

An  issue  for  comment  regarding 
whether  the  Commission  should  base 
the  penalties  of  Ecstasy  on  the  penalties 
for  other  drugs  of  abuse,  such  as  powder 
cocaine,  methamphetamine  mixtiue,  or 
mescaline  follows  the  proposed 
amendment. 

Proposed  Amendment 

The  Commentary  to  §  2D1.1  captioned 
"Application  Notes"  is  amended  in 
Note  10  in  the  Drug  Equivalency  Tables 
in  the  subdivision  captioned  "LSD,  PCP, 
and  Other  Schedule  I  and  n 
Hallucinogens  (and  their  immediate 
precursors)*"  in  the  line  referenced  to 
"MDA"  by  striking  "50  gm"  and 
inserting  "1  kg";  in  the  line  referenced 
to  "MDMA"  by  striking  "35  gm"  and 
inserting  "1  kg";  in  the  line  referenced 
"MDEA"  by  striking  "30  gm"  and 
inserting  "1  kg";  and  by  inserting  "1  gm 
of  Paramethoxymethamphetamine/PMA 
=  1  kg  of  marihuana"  after  the  line 
referenced  to  "MDEA". 

Issue  for  Comment:  It  has  been 
represented  to  the  Commission  that 
Ecstasy  (i.e.,  MDMA,  MDEA,  MDA  and 
PMA)  is  similar  in  its  hallucinogenic 
effect  on  the  user  to  mescaline,  and  also 
has  been  described  as  having  an  added 
stimulant  component  that  can  elevate 
heart  rate,  blood  pressure,  and  body 
temperatiue.  It  has  also  been  suggested 
that  the  drug  is  neither  physically  nor 
psychologically  addictive.  The 
Commission  invites  comment  on  these 
representations  and  on  the  appropriate 
penalty  structure  for  Ecstasy.  The 

Eroposed  amendment  treats  Ecstasy  as 
eing  of  comparable  seriousness  to 
heroin,  providing  a  marihuana 
equivalency  for  Ecstasy  that  is  the  same 
as  heroin.  Accordingly,  for  sentencing 
purposes,  1  gm  of  Ecstasy  will  be  the 
equivalent  of  1  kg  of  marihuana.  Should 


the  Commission  alternatively  treat 
Ecstasy  comparably  to  some  other  major 
drug  of  abuse?  For  example,  should  the 
Commission  treat  Ecstasy  as  being  of 
comparable  seriousness  to  powder 
cocaine  (which  would  result  in  a 
marihuana  equivalency  for  Ecstasy  of 
200  gm)  or  methamphetamine  mixtiu-e 
(which  would  result  in  a  marihuana 
equivalency  for  Ecstasy  of  2  kg)?  Or 
should  the  penalty  be  comparable  to 
that  for  mescaline  (which  would  result 
in  a  marihuana  equivalency  for  Ecstasy 
of  10  gm)  or  some  multiple  of  the 
penalty  for  mescaline?  Comment  also  is 
requested  regarding  whether  the  Drug 
Quantity  Table  in  §  2D1.1  should  be 
revised  with  respect  to  Ecstacy  to 
provide  additional  incremental 
penalties  (perhaps  with  exponential 
quantity  increases)  so  as  to  punish  more 
severely  those  offenders  who  traffic  in 
larger  quantities.  ' 

Proposed  Amendment:  Amphetamine 

2.  Synopsis  of  Proposed  Amendment: 
This  proposed  amendment  implements 
the  directive  in  the  Methamphetamine 
Anti-Proliferation  Act  of  2000,  section 
3611  of  Pub.  L.  106-310  (the  "Act"), 
which  directs  the  Commission  to 
provide,  imder  emergency  amendment 
authority,  increased  guideline  penalties 
for  amphetamine  such  that  those 
penalties  are  comparable  to  the  base 
offense  level  for  methamphetamine. 

There  are  no  mandatory  minimum 
sentences  for  amphetamine  offenses. 
Currently,  a  quantity  of  amphetamine  is 
sentenced  at  the  same  level  as  an  equal 
quantity  of  powder  cocaine.  That  is, 
with  no  or  minimal  criminal  history,  an 
offender  convicted  of  trafficking  500 
grams  of  amphetamine  would  receive  a 
guideline  range  of  63  to  78  months, 
based  solely  on  the  weight  of  the  drug. 
A  weight  of  5,000  grams  (5  kilograms), 
and  the  lowest  criminal  history 
category,  would  result  in  a  sentencing 
range  of  121  to  151  months.  The 
mathematical  relationships  between  the 
weight  of  amphetamine  and  the  current 
five-  and  ten-year  quantity  thresholds 
for  methamphetamine-mix  and 
methamphetamine-actual  are  10-to-l 
and  100-to-l,  respectively. 

The  proposed  amendment  provides 
two  options  for  implementing  the 
directive.  Both  options  propose  to  treat 
amphetamine  and  methamphetamine 
identically,  at  a  1:1  ratio  (i.e.,  the  same 
quantities  of  amphetamine  and 
methamphetamine  would  result  in  the 
same  base  offense  level)  because  of  the 
similarities  of  the  two  substances. 
Specifically,  amphetamine  and 
methamphetamine  (A)  chemically  are 
similar;  (B)  are  produced  by  a  similar 
method,  and  are  trafficked  in  a  similar 


manner;  (C)  share  similar  methods  of 
use;  (D)  affect  the  same  parts  of  the 
brain:  and  (E)  have  similar  intoxicating 
effects.  Both  options  also  distinguish 
between  pure  amphetamine  (i.e., 
amphetamine  (actual))  and 
amphetamine  mixture  in  the  same 
manner,  and  at  the  same  quantities,  as 
pure  methamphetamine  [i.e., 
methamphetamine  (actual)  and 
methamphetamine  mixture). 

Although  both  options  ultimately 
achieve  the  same  penalty  increase,  the 
proposed  options  differ  in  how  they 
implement  the  directive.  Option  One 
amends  the  Drug  Equivalency  Table  of 
§2D1.1  (Unlawful  Manufacturing, 
Importing,  Exporting,  or  Trafficking 
(Including  Possession  with  Intent  to 
Commit  These  Offenses);  Attempt  or 
Conspiracy).  To  determine  the  offense 
level  under  this  option,  the  quantity  of 
amphetamine  (actual  or  mixture)  is 
converted  to  its  marijuana  weight 
equivalency  using  the  Drug  Equivalency 
Tables.  Option  Two,  on  the  other  hand, 
amends  §2Dl.l  specifically  to  include 
amphetamine  in  the  Drug  Quantity 
Table. 

Included  in  both  options  is  a 
reference  to  the  controlled  substance 
dextroamphetamine,  which  is  a 
substance  quite  similar  to  amphetamine. 
Currently,  dextroamphetamine  has  the 
same  marihuana  equivalency  as 
amphetamine  mixture.  The  proposed 
amendment  (A)  distinguishes  between 
dextroamphetamine  mixture  and 
dextroamphetamine  (actual);  and  (B) 
provides  penalties  for  the 
dextroamphetamine  mixture  and 
dextroamphetamine  (actual)  that  are  the 
same  as  amphetamine  mixture  and 
amphetamine  (actual),  respectively. 

Two  issues  for  comment  follows  the 
proposed  amendment.  The  first  requests 
comment  regarding  whether  the 
Commission  should  provide  an 
alternative  quantity  ratio  between 
amphetamine  and  methamphetamine. 
The  second  requests  comment  regarding 
whether  §  2Dl. 1(b)(4)  should  be 
amended  to  include  amphetamine  and 
dextroamphetamine. 

Proposed  Amendment 

Option  1 

The  Commentary  to  §  2D1.1  captioned 
"Application  Notes"  is  amended  in 
Note  10  in  the  Drug  Equiv^ency  Tables 
in  the  subdivision  captioned  "Cocaine 
and  Other  Schedule  I  and  II  Stimulants 
(and  their  immediate  precursors)*"  by 
striking  "200  gm"  after  "1  gm  of 
Amphetamine  ="  and  inserting  "2  kg"; 
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by  inserting  "1  gm  of  Amphetamine 
(Actual)  =  20  kg  of  marihuana"  after  the 
line  referenced  to  "Amphetamine";  by 
striking  "200  gm"  after  "1  gm  of 
Dextroamphetamine  ="  and  inserting  "2 
kg";  and  by  inserting  "1  gm  of 
Dextroamphetamine  (Actual)  =  20  kg  of 
marihuana"  after  the  line  referenced  to 
"Dextroamphetamine". 

Option  2 

Section  2Dl. 1(c)(1)  is  amended  by 
inserting  after  the  fifth  entry  the 
followii^: 

"15  KG  or  more  of  Amphetamine,  or 
1.5  KG  or  more  of  Amphetamine 
(actual),  or  15  KG  or  more  of 
Dextroamphetamine,  or  1.5  KG  or  more 
of  Dextroamphetamine  (actual);". 

Section  2Dl.  1(c)(2)  is  amended  by 
inserting  after  the  fifth  entry  the 
following: 

"At  least  5  KG  but  less  than  15  KG  of 
Amphetamine,  or  at  least  500  G  but  less 
than  1.5  KG  of  Amphetamine  (actual),  or 
at  least  5  KG  but  less  than  15  KG  of 
Dextroamphetamine,  or  at  least  500  G 
but  less  than  1.5  KG  of 
Dextroamphetamine  (actual);". 

Section  2Dl. 1(c)(3)  is  amended  by 
inserting  after  the  fifth  entry  the 
following: 

"At  least  1.5  KG  but  less  than  5  KG 
of  Amphetamine,  or  at  least  150  G  but 
less  than  500  G  of  Amphetamine 
(actual),  or  at  least  1.5  KG  but  less  than 
5  KG  of  Dextroamphetamine,  or  at  least 
150  G  but  less  than  500  G  of 
Dextroamphetamine  (actual);". 

Section  2Dl.  1(c)(4)  is  amended  by 
inserting  after  the  fifth  entry  the 
following: 

"At  least  500  G  but  less  than  1.5  KG 
of  Amphetamine,  or  at  least  50  G  but 
less  than  150  G  of  Amphetamine 
(actual),  or  at  least  500  G  but  less  than 
1.5  KG  of  Dextroamphetamine,  or  at 
least  50  G  but  less  than  150  G  of 
Dextroamphetamine  (actual);". 

Section  2Dl. 1(c)(5)  is  amended  by 
inserting  after  the  fifth  entry  the 
following: 

"At  least  350  G  but  less  than  500  G 
of  Amphetamine,  or  at  least  35  G  but 
less  than  50  G  of  Amphetamine  (actual), 
or  at  least  350  G  but  less  than  500  G  of 
Dextroamphetamine,  or  at  least  35  G  but 
less  than  50  G  of  Dextroamphetamine 
(actual);". 

Section  2D1. 1(c)(6)  is  amended  by 
inserting  after  the  fifth  entry  the 
following: 

"At  least  200  G  but  less  than  350  G 
of  Amphetamine,  or  at  least  20  G  but 
less  than  35  G  of  Amphetamine  (actual), 
or  at  least  200  G  but  less  than  350  G  of 
Dextroamphetamine,  or  at  least  20  G  but 
less  than  35  G  of  Dextroamphetamine 
(actual);". 


Section  2D1. 1(c)(7)  is  amended  by 
inserting  after  the  fifth  entry  the 
following: 

"At  least  50  G  but  less  than  200  G  of 
Amphetamine,  or  at  least  5  G  but  less 
than  20  G  of  Amphetamine  (actual),  or 
at  least  50  G  but  less  than  200  G  of 
Dextroamphetamine,  or  at  least  5  G  but 
less  than  20  G  of  Dextroamphetamine 
(actual);". 

Section  2D  1.1  (c)(8)  is  amended  by 
inserting  after  the  fifth  entry  the 
following: 

"At  least  40  G  but  less  than  50  G  of 
Amphetamine,  or  at  least  4  G  but  less 
than  5  G  of  Amphetamine  (actual),  or  at 
least  40  G  but  less  than  50  G  of 
Dextroamphetamine,  or  at  least  4  G  but 
less  than  5  G  of  Dextroamphetamine 
(actual);". 

Section  2D1. 1(c)(9)  is  amended  by 
inserting  after  the  fifth  entry  the 
following: 

"At  least  30  G  but  less  than  40  G  of 
Amphetamine,  or  at  least  3  G  but  less 
than  4  G  of  Amphetamine  (actual),  or  at 
least  30  G  but  less  than  40  G  of 
Dextroamphetamine,  or  at  least  3  G  but 
less  than  4  G  of  Dextroamphetamine 
(actual);". 

Section  2Dl.l(c)(10)  is  amended  by 
inserting  after  the  fifth  entry  the 
following: 

"At  least  20  G  but  less  than  30  G  of 
Amphetamine,  or  at  least  2  G  but  less 
than  3  G  of  Amphetamine  (actual),  or  at 
least  20  G  but  less  than  30  G  of 
Dextroamphetamine  or  at  least  2  G  but 
less  than  3  G  of  Dextroamphetamine 
(actual);". 

Section  2Dl.l(c)(ll)  is  amended  by 
inserting  after  the  fifth  entry  the 
following: 

"At  least  10  G  but  less  than  20  G  of 
Amphetamine,  or  at  least  1  G  but  less 
than  2  G  of  Amphetamine  (actual),  or  at 
least  10  G  but  less  than  20  G  of 
Dextroamphetamine,  or  at  least  1  G  but 
less  than  2  G  of  Dextroamphetamine 
(actual);". 

Section  2Dl.l(c)(12)  is  amended  by 
inserting  after  the  fifth  entry  the 
following: 

"At  least  5  G  but  less  than  10  G  of 
Amphetamine,  or  at  least  500  MG  but 
less  than  1  G  of  Amphetamine  (actual), 
or  at  least  5  G  but  less  than  10  G  of 
Dextroamphetamine,  or  at  least  500  MG 
but  less  than  1  G  of  Dextroamphetamine 
(actual);". 

Section  2Dl.l(c)(13)  is  amended  by 
inserting  after  the  fifth  entry  the 
following: 

"At  least  2.5  G  but  less  than  5  G  of 
Amphetamine,  or  at  least  250  MG  but 
less  than  500  MG  of  Amphetamine 
(actual),  or  at  least  2.5  G  but  less  than 
5  G  of  Dextroamphetamine,  or  at  least 


250  MG  but  less  than  500  MG  of 
Dextraomphetamine  (actual);". 

Section  2Dl.l(c)(14)  is  amended  by 
inserting  after  the  fifth  entry  the 
following: 

"Less  than  2.5  G  of  Amphetamine,  or 
less  than  250  MG  of  Amphetamine 
(actual),  or  less  than  2.5  G  of 
Dextroamphetamine,  or  less  than  250 
MG  of  Dextraomphetamine  (actual);". 

Section  2Dl.l(c)  is  amended  in  Note 
(B)  of  the  "Notes  to  Drug  Quantity 
Table",  by  inserting  ",  "Amphetamine 
(actual),  "Dextroamphetamine 
(actual)',"  after  "terms  "PCP  (actual)"; 
by  inserting  ",  amphetamine, 
dextroamphetamine,"  after  "substance 
containing  PCP";  and  by  inserting  ", 
amphetamine  (actual), 
dextroamphetamine  (actual),"  after 
"weight  of  the  PCP  (actual)". 

The  Commentary  to  §  2D1.1  captioned 
"Application  Notes"  is  amended  in 
Note  9  by  inserting  ",  amphetamine, 
dextroamphetamine,"  after  "PCP". 

The  Commentary  to  §  2D1.1  captioned 
"Application  Notes"  is  amended  in 
Note  10  in  the  Drug  Equivalency  Tables 
in  the  subdivision  captioned  "Cocaine 
and  Other  Schedule  I  and  n  Stimulants 
(and  their  immediate  precursors)"  by 
striking  "200  gm"  after  "1  gm  of 
Amphetamine  =  and  inserting  "2  kg"; 
by  inserting  "1  gm  of  Amphetamine 
(Actual)  =  20  kg  of  marihuana"  after  the 
line  referenced  to  "Amphetamine";  by 
striking  "200  gm"  after  "1  gm  of 
Dextroamphetamine  ="  and  inserting  "2 
kg";  and  by  inserting  "1  gm  of 
Dextroamphetamine  (Actual)  =  20  kg  of 
marihuana"  after  the  line  referenced  to 
"Dextramphetamine". 

Issues  for  Comment 

(1)  In  response  to  the  directive  in  the 
Methamphetamine  Anti-Proliferation 
Act  of  2000  that  instructs  the 
Commission  to  provide,  under 
emergency  amendment  authority, 
increased  guideline  penalties  for 
amphetamine  such  that  those  penalties 
are  comparable  to  the  base  offense  level 
for  methamphetamine,  the  Commission 
has  proposed  two  amendment  options 
that  use  a  1:1  ratio  between 
amphetamine  and  methamphetamine 
(i.e.,  the  same  quantities  of 
amphetamine  and  methamphetamine 
will  result  in  the  imposition  of  the  same 
base  offense  level  fi-om  the  Drug 
Quantity  Table  in  §  2D1.1).  The 
Commission  invites  comment  on 
whether  some  alternative  ratio  should 
be  used.  For  example,  should  the 
Commission  use  a  2:1  ratio  or  a  5:1  ratio 
between  amphetamine  and 
methamphetamine,  and  if  so,  why? 

(2)  Section  2D1. 1(b)(4)  currently 
provides  a  two-level  enhancement  if  the 


Federal  Register / Vol.  66,  No.  18 /Friday,  January  26,  2001 /Notices 


7965 


offense  involved  the  importation  of 
methamphetamine  or  the  manufactiire 
of  methamphetamine  fi^m  listed 
chemicals  that  the  defendant  knew  were 
imported  unlawfully.  The  Commission 
invites  comment  regarding  whether  this 
enhancement  should  be  amended  to 
include  the  importation  of  amphetamine 
or  the  manufacture  of  amphetamine 
from  listed  chemicals  that  the  defendant 
knew  were  imported  unlawfully.  If  so, 
should  the  Conunission  also  include  the 
importation  of  dextroamphetamine  or 
the  manufocture  of  dextroamphetamine 
from  listed  chemicals  that  the  defendant 
knew  were  imported  imlawfully, 
particularly  because 
dextroamphetamine  is  so  similar  to 
amphetamine  and  would  be  treated  the 
same  as  amphetamine  imder  the 
proposed  amendment  options? 

Proposed  Amendment:  Trafficking  in 
List  I  Chemicals 

3.  Synopsis  of  Proposed  Amendment: 
This  proposed  amendment  addresses 
the  three-part  directive  in  the 
Methamphetamine  Anti-Proliferation 
Act  of  2000,  section  3651  of  Pub.  L. 
106-310  (the  "Act"),  regarding 
enhanced  punishment  for  trafficking  in 
List  I  chemicals.  That  section  requires 
the  Commission  to  promulgate  an 
amendment  implementing  the  directive 
under  emergency  amendment  authority. 

First,  the  directive  instructs  the 
Commission  "to  provide  increased 
penalties  for  offenses  involving 
ephedrine,  phenylpropanolamine  (PPA), 
or  pseudoephedrine  (including  their 
salts,  optical  isomers,  and  salts  of 
optical  isomers)  to  correspond  to  the 
quantity  of  controlled  substance  that 
reasonably  could  have  been 
manufactured  using  the  quantity  of 
ephedrine,  PPA,  and  pseudoephedrine 
possessed  or  distributed."  In  response  to 
this  directive,  the  proposed  amendment 
provides  a  new  chemical  table 
specifically  for  ephedrine, 
pseudoephedrine,  and  PPA.  The  table 
ties  the  base  offense  levels  for  these 
chemicals  to  the  base  offense  levels  for 
methamphetamine  (actual)  set  forth  in 
§  2D1.1,  assuming  a  50  percent  yield  of 
the  controlled  substance  from  the 
chemicals.  Methamphetamine  (actual)  is 
used  rather  than  methamphetamine 
mixture  because  ephedrine,  PPA,  and 
pseudoephedrine  produce 
methamphetamine  (actual). 

This  new  table  has  a  maximiun  base 
offense  level  of  level  38  (as  opposed  to 
a  maximimi  base  offense  level  of  30  for 
all  other  preciu'sor  chemicals). 
Providing  a  maximum  base  offense  level 


of  level  38  increases  the  sentences  for 
ephedrine,  pseudoephedrine,  and  PPA 
by  linking  the  theoretical  yield  of  these 
chemicals  to  methamphetamine  (actual) 
instead  of  methamphetamine  (mixture) 
as  had  been  done  in  the  past. 
Additionally,  this  adjustment  will  have 
an  impact  on  the  relationship  between 
§§  2D1.1  and  2D1.11  by  eliminating  the 
six-level  distinction  that  cmrently  exists 
between  offenses  that  involve 
possession  of  these  precursor  chemicals 
with  intent  to  manufacture 
methamphetamine  and  offenses  that 
involve  an  attempt  to  manufactiu^ 
methamphetamine,  at  least  for  offenses 
involving  ephedrine,  PPA,  and 
pseudoephedrine. 

In  order  to  address  cases  that  involve 
more  than  one  chemical,  the  proposed 
amendment  eliminates  the  ephedrine 
equivalency  table  and  instead  proposes 
a  rule  that  would  require  the  court  to 
determine  the  base  offense  level  by 
using  the  quantity  of  the  single  chemical 
that  results  in  the  greatest  base  offense 
level.  An  upward  departure  is  provided 
for  cases  in  which  the  offense  level  does 
not  adequately  address  the  seriousness 
of  the  offense. 

However,  the  proposed  amendment 
provides  an  exception  to  this  rule  for 
offenses  that  involve  a  combination  of 
ephedrine,  pseudoephedrine,  or 
phenylpropanolamine  because  these 
chemicals  often  are  used  in  the  same 
manufacturing  process.  In  a  case  that 
involves  two  or  more  of  these 
chemicals,  the  base  offense  level  will  be 
determined  using  the  total  quantity  of 
the  chemicals  involved,  based  on  an 
ephedrine  equivalency. 

Second,  the  directive  instructs  the 
Commission  "to  establish,  based  on 
scientific,  law  enforcement,  and  other 
data  the  Commission  considers 
appropriate,  a  table  in  which  the 
quantity  of  controlled  substance  that 
could  reasonably  have  been 
manu&ctured  shall  be  determined  by 
using  a  table  of  manufactiuing 
conversion  ratios  for  ephedrine,  PPA, 
and  pseudoephedrine."  In  response  to 
the  directive,  the  proposed  amendment 
adds  to  the  Drug  Equivalency  Tables  in 
§  2D  1.1  a  conversion  table  for 
ephedrine,  PPA,  and  pseudoephedrine 
for  cases  that  are  cross-referenced  out  of 
§  2Dl.ll  because  the  offense  involved 
the  manufacture  of  methamphetamine. 
This  table,  which  provides  for  a  50 
percent  conversion  ratio  for  ephedrine, 
PPA,  and  pseudoephedrine,  was 
developed  using  data  from  the  Drug 
Enforcement  Agency,  Office  of 
Diversion  Control,  as  published  on  the 


web  site  of  the  Office  of  National  Drug 
Control  Policy  (ONDCP).  These  data 
indicate  that  the  actual  yield  of 
methamphetamine  frt>m  ephedrine  and 
pseudoephedrine  is  "typically  in  the 
range  of  50  to  75  percent". 

Third,  the  directive  instructs  the 
Commission  "to  increase  penalties  for 
offenses  involving  any  List  I  chemical 
other  than  ephedrine,  PPA,  and 
pseudoephedrine,  such  that  those 
penalties  reflect  the  dangerous  nature  of 
such  offenses,  the  need  for  aggressive 
law  enforcement  action  to  fight  such 
offenses,  and  the  extreme  dangers 
associated  with  unlawful  activity 
involving  methamphetamine  and 
amphetamine."  In  response  to  this 
directive,  the  proposed  amendment 
increases  the  base  offense  level  for 
Benzaldehyde,  Hydriodic  Acid, 
Methylamine,  Nitroethane,  and 
Norpseudoephedrine  by  two  levels. 
These  five  additional  List  I  chemicals 
also  are  associated  with 
methamphetamine  and  amphetamine 
production.  The  maximiun  base  offense 
level  for  these  five  chemicals  will 
increase  from  level  30  to  level  32.  All 
other  List  I  chemicals  will  remain  at 
their  current  maximum  base  offense 
level  of  level  30. 

An  issue  for  conunent  follows  the 
proposed  amendment  regarding 
whether,  as  an  alternative,  the 
maximimi  base  offense  level  in  the 
proposed  Ephedrine,  Pseudoephedrine, 
Phenylpropanolamine  Table  in  §  2Dl.ll 
should  be  set  lower  than  the  maximum 
base  offense  level  in  §  2D1.1.  This 
reduction  would  maintain  the  existing 
distinction  between  offenses  involving 
possession  of  precursor  chemicals  with 
intent  to  manufactiire  versus  attempt  to 
manufactiue  for  ephedrine,  PPA,  and 
pseudoephedrine  currently  captured  by 
the  maximum  base  offense  level  of  30  in 
§  2Dl.ll.  The  original  relationship 
between  controlled  substances  in 
§  2D1.1  and  list  I  chemicals  in  §  2Dl.ll 
presumed  a  50  percent  yield  of 
controlled  substances  from  each 
chemical  and  then  reduced  the  entire 
table  by  eight  levels.  The  eight  level 
distinction  later  was  reduced  to  six 
levels  in  response  to  a  congressional 
directive. 

Proposed  Amendment 

Section  2Dl.  11(d)  is  amended  by 
striking  the  Chemical  Quantity  Table 
and  the  Notes  that  follow  the  Table  in 
their  entirety  and  inserting  the 
following: 
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(D)(1)  Ephedrine,  Pseudoephedrine,  and  Phenylpropanolamine  Quantity  Table* 

[Methamphetamine  and  amphetamine  precursor  chemicals] 


Quantity 


(1)  3  KG  or  mors  of  Ephedrine;  3  KG  or  more  of  Phenylpropanolamine;  3  KG  or  more  of  Pseudoephedrine 

(2)  At  least  1  KG  but  less  than  3  KG  of  Ephedrine;  At  least  1  KG  txrt  less  than  3  KG  of  Phenylpropanolamine;  At  least  1  KG 
but  less  than  3  KG  of  Pseudoephedrine. 

(3)  At  least  300  G  but  less  than  1  KG  of  Ephedrine;  At  least  300  G  but  less  than  1  KG  of  Phenylpropanolamine;  At  least  300 
G  but  less  than  1  KG  of  Pseudoephedrine. 

(4)  At  least  100  G  but  less  than  300  G  of  Ephedrine;  At  least  100  G  but  less  than  300  G  of  Phenylpropanolamine;  At  least 
100  G  but  less  than  300  G  of  Pseudoephedrine. 

(5)  At  least  70  G  but  less  than  100  G  of  Ephedrine;  At  least  70  G  but  tess  than  100  G  of  Phenytpropanotamine;  At  least  70  G 
but  less  than  100  G  of  Pseuodoephedrine. 

(6)  At  least  40  G  but  less  than  70  G  of  Ephedrine;  At  least  40  G  but  less  than  70  G  of  Phenylpropanolamine;  At  least  40  G 
tXJt  less  than  70  G  of  Pseudoephedrine.  » 

(7)  At  least  10  G  but  less  than  40  G  of  Ephedrine;  At  least  10  G  but  less  than  40  G  of  Phenylpropanolamine;  At  least  10  G 
but  less  ttian  40  G  of  Pseudoephedrine. 

(8)  At  least  8  G  but  less  than  10  G  of  Ephedrine;  At  least  8  G  but  less  than  10  G  of  Phenylpropanolamine;  At  least  8  G  but 
less  than  10  G  of  Pseudoepfiedrine. 

(9)  At  least  6  G  but  less  ttian  8  G  of  Ephedrine;  At  least  6  G  but  less  than  8  G  of  Phenylpropanolamine;  At  least  6  G  but  less 
than  8  G  of  Pseudoephedrine. 

(10)  At  least  4  G  but  less  than  6  G  of  Ephedrine;  At  least  4  G  but  less  than  6  G  of  Phenylpropanolamine;  At  least  4  G  but 
less  than  6  G  of  Pseudoephedrine. 

(11)  At  least  2  G  but  less  than  4  G  of  Ephedrine;  At  least  2  G  but  less  than  4  G  of  Phenylpropanolamine;  At  least  2  G  but 
less  Vnan  4  G  of  Pseudoephedrine. 

(12)  At  least  1  G  but  less  than  2  G  of  Ephedrine;  At  least  1  G  but  less  tiian  2  G  of  Phenylpropanolamine;  At  least  1  G  but 
less  than  2  G  of  Pseudoephedrine. 

(13)  At  least  500  MG  but  less  than  1  G  of  Ephedrine;  At  least  500  MG  but  less  than  1  G  of  Phenylpropanolamine;  At  least 
500  MG  but  less  ttian  1  G  of  Pseudoephedrine. 

(14)  Less  than  500  MG  of  Ephedrine;  Less  than  500  MG  of  Ptwnylpropanoiamine;  Less  than  500  MG  of  Pseudoephedrine  .... 


Base  offense 
level 


Level  38. 
Level  36. 

Level  34. 

Level  32. 

Level  30. 

Level  28. 

Level  26. 

Level  24. 

Level  22. 

Level  20. 

Level  18. 

Level  16. 

Level  14. 

Level  12 


(D)(2)  Chemical  Quantity  Table* 

[All  other  precursor  chemicals] 


Listed  chemicals  and  quantity 


(1)  List  I  Chemicals: 

51  KG  or  more  of  Benzaldehyde; 
132  KG  or  more  of  Hydriodic  Acid; 
12  KG  or  more  of  Methytamine; 
37.8  KG  or  more  of  Nitroettiaf>e; 
600  KG  or  more  of  htorpseudoephedrine. 

(2)  List  I  Chemicals: 

At  least  17  KG  but  less  than  51  KG  of  Benzaldehyde; 

20  KG  or  more  of  Benzyt  Cyanide; 

200  G  or  more  of  Ergonovine; 

400  G  or  more  of  Ergotamine; 

20  KG  or  more  of  Ethylamine; 

At  least  44  KG  but  less  than  132  KG  of  Hydriodic  Add; 

320  KG  or  more  of  Isosafrole; 

At  least  4  KG  but  less  than  12  KG  of  Methylamine; 

500  KG  or  more  of  N-Methylephedrine; 

500  KG  or  more  of  N-Methylpseudoephedrine; 

At  least  12.6  KG  but  less  than  37.8  KG  of  Nitroethane; 

At  least  200  KG  but  less  than  600  KG  of  Norpseudoephedrine; 

20  KG  or  more  of  Phenylacetic  Add; 

10  KG  or  more  of  Piperidine; 

320  KG  or  more  of  Piperonal; 

1 .6  KG  or  more  of  Propionic  Anhydride; 

320  KG  or  more  of  Safrole; 

400  KG  or  more  of  3,  4-Methylenedioxyphenyl-2-propanone. 

(3)  List  I  Chemicals: 

At  least  5.3  KG  but  less  than  17.8  KG  of  Benzaldehyde; 

At  least  6  KG  but  less  than  20  KG  of  Benzyl  Cyanide; 

At  least  60  G  but  less  than  200  G  of  Ergonovine; 

At  least  120  G  but  less  than  400  G  of  Ergotamine; 

At  least  6  KG  but  less  than  20  KG  of  Ethylamine; 

At  least  1 3.2  KG  but  less  than  44  KG  of  Hydriodic  Add; 

At  least  96  KG  but  less  than  320  KG  of  Isosafrole; 

At  least  1 .2  KG  but  less  than  4  KG  of  Methylamine; 

At  least  150  KG  but  less  than  500  KG  of  N-Methylephedrine; 

At  least  150  KG  but  less  than  500  KG  of  N-Methylpseudoephedrine; 


Base  offense 
level 


Level  32. 


Level  30. 


Level  28. 
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(D)(2)  Chemical  Quantity  Table  '—Continued 

[All  other  precursor  chemicals] 


Listed  chemicals  and  quantity 


At  least  3.8  KG  but  less  than  12.6  KG  of  Nitroethane; 
At  least  60  KG  but  less  than  200  KG  of  Norpseudoephedrine; 
At  least  6  KG  but  less  than  20  KG  of  Phenylacetic  Add; 
At  least  3  KG  but  less  than  10  KG  of  Piperidine; 
At  least  96  KG  but  less  than  320  KG  of  Piperonal; 
At  least  480  G  but  less  than  1 .6  KG  of  Propionic  Anhydride; 
At  least  96  KG  but  less  than  320  KG  of  Safrole; 

At  least  120  KG  but  less  than  400  KG  of  3,  4-Methylenedioxyphenyl-2-propanone; 
List  II  Chemicals: 

11  KG  or  more  of  Acetic  Anhydride; 

1 175  KG  or  more  of  Acetone; 

20  KG  or  more  of  Benzyl  Chloride; 

1075  KG  or  more  of  Ethyl  Ether; 

1200  KG  or  more  of  Methyl  Ethyl  Ketone; 

10  KG  or  more  of  Potassium  Permanganate; 

1300  KG  or  more  of  Toluene. 

(4)  List  I  Chemicals: 

At  least  1 .8  KG  but  less  than  5.3  KG  of  Benzaldehyde; 
At  least  2  KG  but  less  than  6  KG  of  Benzyl  Cyanide; 
At  least  20  G  but  less  than  60  G  of  Ergonovine; 
At  least  40  G  but  less  than  120  G  of  Ergotamine; 
At  least  2  KG  but  less  than  6  KG  of  Ethylamine; 
At  least  4.4  KG  but  less  than  13.2  KG  of  Hydriodic  Acid; 
At  least  32  KG  but  less  than  96  KG  of  Isosafrole; 
At  least  400  G  but  less  than  1 .2  KG  of  Methylamine; 
At  least  50  KG  but  less  than  150  KG  of  N-Methylephedrine; 
At  least  50  KG  but  less  than  150  KG  of  N-Methylpseudoephedrine; 
At  least  1 .3  KG  but  less  than  3.8  KG  of  Nitroethane; 
At  least  20  KG  but  less  than  60  KG  of  Norpseudoephedrine; 
At  least  2  KG  but  less  than  6  KG  of  Phenylacetic  Add; 
At  least  1  KG  but  less  than  3  KG  of  Piperidine; 
At  least  32  KG  but  less  than  96  KG  of  Piperonal; 
At  least  160  G  but  less  than  480  G  of  Propionic  Anhydride; 
At  least  32  KG  but  less  than  96  KG  of  Safrole; 

At  least  40  KG  but  less  than  120  KG  of  3,  4-Methytenedioxyphenyl-2-propanone; 
List  II  Chemicals: 

At  least  3.3  KG  but  less  than  11  KG  of  Acetic  Anhydride; 

At  least  352.5  KG  but  less  than  1 175  KG  of  Acetone; 

At  least  6  KG  but  less  than  20  KG  of  Benzyl  Chloride; 

At  least  322.5  KG  but  less  than  1075  KG  of  Ethyl  Ether; 

At  least  360  KG  but  less  than  1200  KG  of  Methyl  Ethyl  Ketone; 

At  least  3  KG  but  less  than  10  KG  of  Potassium  Permanganate; 

At  least  390  KG  but  less  than  1300  KG  of  Toluene. 

(5)  List  I  Chemicals: 

At  least  1.2  KG  but  less  than  1.8  KG  of  Benzaldehyde; 
At  least  1 .4  KG  but  less  than  2  KG  of  Benzyl  Cyanide; 
At  least  14  G  but  less  than  20  G  of  Ergonovine; 
At  least  28  G  but  less  than  40  G  of  Ergotamine; 
At  least  1 .4  KG  but  less  than  2  KG  of  Ethylamine; 
At  least  3.08  KG  but  less  than  4.4  KG  of  Hydriodic  Acid; 
At  least  22.4  KG  but  less  than  32  KG  of  Isosafrole; 
At  least  280  G  but  less  than  400  G  of  Methylamine; 
At  least  35  KG  but  less  than  50  KG  of  N-Methylephedrine; 
At  least  35  KG  but  less  than  50  KG  of  N-Methylpseudoephedrine; 
At  least  879  G  but  less  than  1 .3  KG  of  Nitroethane; 
At  least  14  KG  but  less  than  20  KG  of  Norpseudoephedrine; 
At  least  1 .4  KG  but  less  than  2  KG  of  Phenylacetic  Acid; 
At  least  700  G  but  less  than  1  KG  of  Piperidine; 
At  least  22.4  KG  but  less  than  32  KG  of  Piperonal; 
At  least  1 12  G  but  less  than  160  G  of  Propionic  Anhydride; 
At  least  22.4  KG  but  less  than  32  KG  of  Safrole; 

At  least  28  KG  but  less  than  40  KG  of  3,  4-Methylenedioxyphenyl-2-propanone; 
List  II  Chemicals: 

At  least  1.1  KG  but  less  than  3.3  KG  of  Acetic  Anhydride; 

At  least  1 17.5  KG  but  less  than  352.5  KG  of  Acetone; 

At  least  2  KG  but  less  than  6  KG  of  Benzyl  Chloride; 

At  least  107.5  KG  but  less  than  322.5  KG  of  Ethyl  Ether; 

At  least  120  KG  but  less  than  360  KG  of  Methyl  Ethyl  Ketone; 

At  least  1  KG  but  less  than  3  KG  of  Potassium  Pennanganate; 

At  least  130  KG  but  less  than  390  KG  of  Toluene. 


Base  offense 
level 


Level  26. 


Level  24. 
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(D)(2)  Chemical  Quantity  Table*— Continued 

[All  other  precursor  chemicals] 


Listed  chemicals  and  quantity 


(6)  List  I  Chemicals: 

At  least  712  G  but  less  than  1 .2  KG  of  Benzaldehyde; 
At  least  800  G  but  less  than  1 .4  KG  of  Benzyl  Cyanide: 
At  least  8  G  but  less  ttian  14  G  of  Ergonovine; 
At  least  16  G  but  less  than  28  G  of  Ergotamine; 
At  least  800  G  but  less  than  1 .4  KG  of  Ethylamlne; 
At  least  1  76  KG  but  less  than  3.08  KG  of  Hydriodic  Add; 
At  least  12.8  KG  but  less  than  22.4  KG  of  Isosafrole; 
At  least  160  G  but  less  than  280  G  of  Methytamine; 
At  least  20  KG  but  less  than  35  KG  of  N-Methylephedrine; 
At  least  20  KG  but  less  than  35  KG  of  N-Methylpseudoephedrine; 
At  least  503  G  but  less  than  879  G  of  Nitroethane; 
At  least  8  KG  but  less  than  14  KG  of  h4orpseudoephedr1ne; 
At  least  800  G  but  less  than  1 .4  KG  of  Phenylacetic  Add; 
At  least  400  G  but  less  than  700  G  of  Piperldine; 
At  least  12.8  KG  but  less  than  22.4  KG  of  Piperonal; 
At  least  64  G  but  less  than  1 12  G  of  Propionic  Anhydride; 
At  least  12.8  KG  but  less  than  22.4  KG  of  Safrole; 

At  least  16  KG  but  less  than  28  KG  of  3,  4-Methylenedioxypheny<-2-propanone; 
List  II  Chemicals: 

At  least  726  G  but  less  than  1.1  KG  of  Acetic  Anhydride; 
At  least  82.25  KG  but  less  than  117.5  KG  of  Acetone; 
At  least  1.4  KG  but  less  than  2  KG  of  Benzyl  Chloride; 
At  least  75.25  KG  but  less  than  107.5  KG  of  Ethyl  Ether, 
At  least  84  KG  but  less  than  120  KG  of  Methyl  Ethyl  Ketone; 
At  least  700  G  but  less  than  1  KG  of  Potassium  Permanganate; 
At  least  91  KG  but  less  than  130  KG  of  Toluene. 

(7)  List  I  Chemicals: 

At  least  178  G  but  less  than  712  G  of  Benzaldehyde; 
At  least  200  G  but  less  than  800  G  of  Benzyl  Cyanide; 
At  least  2  G  but  less  ttian  8  G  of  Ergonovine; 
At  least  4  G  but  less  than  16  G  of  Ergotamine; 
At  least  200  G  but  less  than  800  G  of  Ethylamine; 
At  least  440  G  but  less  than  1.76  KG  of  Hydriodic  Add; 
At  least  3.2  KG  but  less  than  12.8  KG  of  Isosafrole; 
At  least  40  G  but  less  than  160  G  of  Methylamine; 
At  least  5  KG  but  less  than  20  KG  of  N-Methylephedrine; 
At  least  5  KG  but  less  than  20  KG  of  N-Methytpseudoepfiedrine; 
At  least  126  G  but  less  than  503  G  of  Nitroethane; 
At  least  2  KG  but  less  tfian  8  KG  of  Norpseudoephedrine; 
At  least  200  G  but  less  than  800  G  of  Phenylacetic  Add; 
At  least  100  G  but  less  than  400  G  of  Piperidine; 
At  least  3.2  KG  but  less  than  12.8  KG  of  Piperonal; 
At  least  16  G  but  less  than  64  G  of  Propionic  Anhydride; 
At  least  3.2  KG  but  less  than  12.8  KG  of  Safrole; 

At  least  4  KG  but  less  ttian  16  KG  of  3,4-Methy1enedioxypheny(-2-propanone; 
List  II  Chemicals: 

At  least  440  G  but  less  than  726  G  of  Acetic  Anhydride; 

At  least  47  KG  but  less  than  82.25  KG  of  Acetone; 

At  least  800  G  but  less  than  1.4  KG  of  Benzyl  Chloride; 

At  least  43  KG  but  less  than  75.25  KG  of  Ethyl  Ether 

At  least  48  KG  but  less  than  84  KG  of  Methyl  Ethyl  Ketone; 

At  least  400  G  but  less  than  700  G  of  Potassium  Permanganate; 

At  least  52  KG  but  less  than  91  KG  of  Toluene. 

(8)  List  I  Chemicals: 

At  least  142  G  but  less  than  178  G  of  Benzaldehyde; 

At  least  160  G  but  less  than  200  G  of  Benzyl  Cyanide; 

At  least  1 .6  G  but  less  than  2  G  of  Ergonovine; 

At  least  3.2  G  but  less  than  4  G  of  Ergotamine; 

At  least  160  G  but  less  than  200  G  of  Ethylamine; 

At  least  352  G  but  less  than  440  G  of  Hydriodic  Add; 

At  least  2.56  KG  but  less  than  3.2  KG  of  Isosafrole; 

At  least  32  G  but  less  than  40  G  of  Methylamine; 

At  least  4  KG  but  less  than  5  KG  of  N-Methylephedrine; 

At  least  4  KG  but  less  than  5  KG  of  N-Mettiylpseudoepftedrine; 

At  least  100  G  but  less  th<in  126  G  of  Nitroetfiane; 

At  least  1 .6  KG  but  less  than  2  KG  of  Norpseudoept)edrine; 

At  least  160  G  but  less  than  200  G  of  Phenylacetic  Add; 

At  least  80  G  but  less  than  100  G  of  Piperidine; 

At  least  2.56  KG  but  less  than  3.2  KG  of  Piperonal; 


Base  offense 
level 


Level  22. 


Level  20. 


Level  18. 
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(D)(2)  Chemical  Quantity  Table  '—Continued 

[All  other  precursor  chemicals] 


Listed  chemicals  and  quantity 


I 


At  least  12.8  G  but  less  than  16  G  of  Propionic  Anhydride; 

At  least  2.56  KG  but  less  than  3.2  KG  of  Safrole; 

At  least  3.2  KG  but  less  than  4  KG  of  3,4-Methylenedioxyphenyl-2-propanohe; 
liist  II  Chemicals: 

At  least  110  G  but  less  than  440  G  of  Acetic  Anhydride; 

At  least  1 1 .75  KG  but  less  than  47  KG  of  Acetone; 

At  least  200  G  but  less  than  800  G  of  Benzyl  Chloride; 

At  least  10.75  KG  but  less  than  43  KG  of  Ethyl  Ether; 

At  least  12  KG  but  less  than  48  KG  of  Methyl  Ethyl  Ketone; 

At  least  100  G  but  less  than  400  G  of  Potassium  Permanganate; 

At  least  13  KG  but  less  than  52  KG  of  Toluene.                                         ' 
[p)  List  I  Chemicals: '. 

3.6  KG  or  mere  of  Anthranilic  Acid; 

At  least  107  G  but  less  than  142  G  of  Benzaldehyde; 

At  least  120  G  but  less  than  160  G  of  Benzyl  Cyanide; 

At  least  1 .2  G  but  less  than  1 .6  G  of  Ergonovine; 

At  least  2.4  G  but  less  than  3.2  G  of  Ergotamine; 

At  least  120  G  but  less  than  160  G  of  Ethylamine;      ■ 

At  least  264  G  but  less  than  352  G  of  Hydriodic  Acid; 

At  least  1 .92  KG  but  less  than  2.56  KG  of  Isosafrole; 

At  least  24  G  but  less  than  32  G  of  Methylamine; 

4.8  KG  or  more  of  N-Acetylanthranilic  Acid; 

At  least  3  KG  but  less  than  4  KG  of  N-Methylephedrine; 

At  least  3  KG  but  less  than  4  KG  of  N-Methylpseudoephedrine; 

At  least  75  G  but  less  than  100  G  of  Nitroethane; 

At  least  1.2  KG  but  less  than  1.6  KG  of  Norpseudoephedrine; 

At  least  120  G  but  less  than  160  G  of  Phenylacetic  Acid; 

At  least  60  G  but  less  than  80  G  of  Piperidine; 

At  least  1.92  KG  but  less  than  2.56  KG  of  Piperonal; 

At  least  9.6  G  but  less  than  12.8  G  of  Propionic  Anhydride; 

At  least  1.92  KG  but  less  than  2.56  KG  of  Safrole; 

At  least  2  4  KG  but  less  than  32  KG  of  3,4-Methylenedioxyphenyl-2-propanone; 
ist  II  Chemicals: 

At  least  88  G  but  less  than  1 10  G  of  Acetic  Anhydride; 

At  least  9.4  KG  but  less  than  1 1 .75  KG  of  Acetone; 

At  least  160  G  but  less  than  200  G  of  Benzyl  Chloride; 

At  least  8.6  KG  but  less  than  10.75  KG  of  Ethyl  Ether; 

At  least  9.6  KG  but  less  than  12  KG  of  Methyl  Ethyl  Ketone; 

At  least  80  G  but  less  than  100  G  of  Potassium  Permanganate; 

At  least  10.4  KG  but  less  than  13  KG  of  Toluene. 
^0)  List  I  Chemicals: 

At  least  2.7  KG  but  less  than  3.6  KG  of  Anthranilic  Acid; 

At  least  71 .2  G  but  less  than  107  G  of  Benzaldehyde; 

At  least  80  G  but  less  than  120  G  of  Benzyl  Cyanide; 

At  least  800  MG  but  less  than  1 .2  G  of  Ergonovine; 

At  least  1 .6  G  but  less  than  2.4  G  of  Ergotamine; 

At  least  80  G  but  less  than  120  G  of  Ethylamine; 

At  least  176  G  but  less  than  264  G  of  Hydriodic  Acid; 

At  least  1.44  KG  but  less  than  1.92  KG  of  Isosafrole; 

At  least  16  G  but  less  than  24  G  of  Methylamine; 

At  least  3.6  KG  but  less  than  4.8  KG  of  N-Acetylanthranilic  Acid; 

At  least  2.25  KG  but  less  than  3  KG  of  N-Methylephedrine; 

At  least  2.25  KG  but  less  than  3  KG  of  N-Methylpseudoephedrine; 

At  least  56.25  G  but  less  than  75  G  of  Nitroethane; 

At  least  800  G  but  less  than  1 .2  KG  of  Norpseudoephedrine; 

At  least  80,  G  but  less  than  120  G  of  Phenylacetic  Acid; 

At  least  40  G  but  less  than  60  G  of  Piperidine; 

At  least  1.44  KG  but  less  than  1.92  KG  of  Piperonal; 

At  least  7.2  G  but  less  than  9.6  G  of  Propionic  Anhydride; 

At  least  1 .44  KG  but  less  than  1 .92  KG  of  Safrole; 

At  least  1 .8  KG  but  less  than  2.4  KG  of  3,  4-Methylenedioxyphenyl-2-propanone; 
Jst  II  Chemicals: 

At  least  66  G  but  less  than  88  G  of  Acetic  Anhydride; 

At  least  7.05  KG  but  less  than  9.4  KG  of  Acetone; 

At  least  120  G  but  less  than  160  G  of  Benzyl  Chloride; 

At  least  6.45  KG  but  less  than  8.6  KG  of  Ethyl  Ether; 

At  least  7.2  KG  but  less  than  9.6  KG  of  Methyl  Ethyl  Ketone; 

At  least  60  G  but  less  than  80  G  of  Potassium  Permanganate; 

At  least  7.8  KG  but  less  than  10.4  KG  of  Toluene, 
ill)  List  I  Chemicals: 


Base  offense 
level 


Level  16. 


Level  14. 
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(D)(2)  Chemical  Quantity  Table*— Continued 

[All  Other  precursor  chemicals] 


Listed  chemicals  and  quantity 


Less  than  2.7  KG  of  Anthraniitc  Acid; 
Less  ttian  71,2  G  of  Benzaldehyde; 
Less  than  80  G  of  Benzyl  Cyanide; 
Less  than  800  MG  of  Ergonovine; 
Less  than  1 .6  G  of  Ergotamine; 
Less  than  80  G  of  Ethytamine; 
Less  than  176  G  of  Hydriodic  Add; 
Less  than  1 .44  KG  of  Isosafrole; 
Less  than  16  G  of  Methytamine; 
Less  than  3.6  KG  of  N-Acetylanthranilic  Add; 
Less  than  2.25  KG  of  N-Methylephedrine; 
Less  than  2  25  KG  of  N-Methylpseudoephedrine; 
Less  than  56.25  G  of  Nitroethane; 
Less  than  800  G  of  Norpseudoephedrine; 
Less  than  80  G  of  Phenyiacetic  Add; 
Less  than  40  G  of  Piperidine; 
Less  than  1 .44  KG  of  Piperonal; 
Less  than  7.2  G  of  Propionic  Anhydride; 
Less  than  1 .44  KG  of  Safroie; 

Less  ttian  1 .8  KG  of  3.  4-Methylenedioxypheny1-2-propanor)e; 
List  II  Chemicals; 

Less  than  66  G  of  Acetic  Anhydride; 

Less  tfian  7.05  KG  of  Acetone; 

Less  than  120  G  of  Benzyl  Chloride; 

Less  than  6.45  KG  of  Ethyl  Ether 

Less  than  7.2  KG  of  Methyl  Ethyl  Ketone; 

Less  than  60  G  of  Potassium  Pennanganate; 

Less  than  7.8  KG  of  Toluene. 


Base  offense 
level 


'Notes: 

(A)  Except  as  provided  in  subdivision  (B), 
to  calculate  the  base  offense  level  in  an 
offense  that  involves  two  or  more  chemicals, 
use  the  quantity  of  the  single  chemical  that 
results  in  the  greatest  offense  level,  regardless 
of  whether  the  chemicals  are  set  forth  in 
different  tables  or  in  different  categories  [i.e. 
list  I  or  list  II)  under  subsection  (d)  of  this 
guideline. 

(B)  To  calculate  the  base  offense  level  in 
an  offense  that  involves  two  or  more 
chemicals  set  forth  in  the  Ephedrine. 
Pseudoephedrine,  and  Phenylpropanolamine 
Quantity  Table,  (i)  convert  each  chemical  to 
its  ephedrine  equivalency  using  the  table 
below;  (ii)  add  the  quantities  that  result  from 
that  equivalency:  and  (iii)  use  the  Ephedrine, 
Pseudoephedrine,  and  Phenylpropanolamine 
Quantity  Table  to  determine  the  base  offense 
level. 

Pseudoephedrine  and 
Phenylpropanolamine  Equivalency 
Table 

1  gm  of  Pseudoephedrine=l  gm  of 
Ephedrine 

1  gm  of  Phenylpropanolamine=l  gm  of 
Ephedrine 

(C)  In  a  case  involving  ephedrine, 
pseudoephedrine,  or 
phenylpropanolamine  tablets,  use  the 
weight  of  the  ephedrine, 
pseudoephedrine,  or 
phenylpropanolamine  contained  in  the 
tablets,  not  the  weight  of  the  entire 


tablets,  in  calculating  the  base  offense 
level.". 

The  Commentary  to  §  2D1.11 
captioned  "Application  Notes"  is 
amended  by  striking  the  text  of  Note  4 
in  its  entirety  and  inserting  the 
following: 

"(A)  Cietermining  the  Base  Offense 
Level  for  Two  or  More  Chemicals. — 
Except  as  provided  in  subdivision  B,  if 
the  offense  involves  two  or  more 
chemicals,  use  the  quantity  of  the  single 
chemical  that  results  in  the  greatest 
offense  level,  regardless  of  whether  the 
chemicals  are  set  forth  in  different 
tables  or  in  different  categories  (i.e.,  list 
I  or  list  n)  under  subsection  (d)  of  this 
guideline. 

Example:  The  defendant  was  in 
possession  of  five  kilograms  of  ephedrine  and 
300  grams  of  hydriodic  acid.  Ephedrine  and 
hydriodic  acid  typically  are  used  together  in 
the  same  manufacturing  process  to 
manufacture  methamphetamine.  The  base 
offense  level  for  each  chemical  is  calculated 
separately  and  the  chemical  with  the  higher 
base  offense  level  is  used.  Five  kilograms  of 
ephedrine  result  in  a  base  offense  level  of 
level  38;  300  grams  of  hydriodic  acid  result 
in  a  base  offense  level  of  16.  In  this  case,  the 
base  offense  level  would  be  level  38. 

(B)  Determining  the  Base  Offense 
Level  for  Offenses  Involving  Ephedrine, 
Pseudoephedrine,  or 
Phenylpropanolamine. — If  the  offense 
involves  two  or  more  chemicals  set  forth 


in  the  Ephedrine,  Pseudoephedrine,  and 
Phenylpropanolamine  Quantity  Table, 
(i)  convert  each  chemical  to  its 
ephedrine  equivalency;  (ii)  add  the 
quantities  that  result  from  that 
equivalency;  and  (iii)  use  the  Ephedrine, 
Pseudoephedrine,  and 
Phenylpropanolamine  Quantity  Table  to 
determine  the  base  offense  level. 

Example:  The  defendant  was  in 
possession  of  80  grams  of  ephedrine  and  50 
grams  of  phenylpropanolamine.  The  50 
grams  of  phenylpropsmolamine  converts  to 
50  grams  of  ephedrine,  which  when  added  to 
the  quantity  of  ephedrine,  results  in  a  total 
of  130  grams  of  ephedrine.  In  this  case,  the 
base  offense  level  would  be  level  32. 

(C)  Upward  Departure. — In  a  case 
involving  two  or  more  chemicals  used 
to  manufacture  different  controlled 
substances,  or  to  manufocture  one 
controlled  substance  by  different 
manufacturing  processes,  an  upward 
departure  may  be  warranted  if  the 
offense  level  does  not  adequately 
address  the  seriousness  of  the  offense.". 

The  Commentary  to  §  2Dl.ll 
captioned  "Application  Notes"  is 
amended  by  striking  Notes  5  and  6  in 
their  entirety;  and  by  redesignating 
Notes  7  and  8  as  Notes  5  and  6, 
respectively. 

The  Commentary  to  §  2Dl.ll 
captioned  "Background"  is  amended  in 
the  first  sentence  by  inserting 
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t(including  ephedrine, 
pseudoephedrine,  and 
phenylpropanolamine)"  after  "list  I 
chemicals". 

The  Commentary  to  2D1.1  captioned 
"Application  Notes"  is  amended  in 
Note  10  in  the  "Drug  Equivalency 
Tables"  by  inserting  after  the 
subdivision  captioned  "Schedule  V 
Substances"  the  follovring  new 
subdivision: 

List  I  Chemicals  (Relating  to  the 
Manufactiu«  of  Amphetamine  or 
Methamphetamine)  *  *  * 

1  gm  of  Ephedrine=10  kg  of  marihuana 
1  gm  of  Pnenylpropanolamine=10  kg  of 

marihuana 
1  gm  of  Pseudoephedrine=10  kg  of 

marihuana 

*  *  *  Provided,  that  in  a  case 
involving  ephedrine,  pseudoephedrine, 
or  phenylpropanolamine  tablets,  use  the 
weight  of  the  ephedrine, 
pseudoephedrine,  or 
phenylpropanolamine  contained  in  the 
tablets,  not  the  weight  of  the  entire 
tablets,  in  calculating  the  base  offense 
level.". 

Issues  for  Comment 

I  (1)  Currently,  there  is  a  six  level 
difference  between  the  base  offense 
levels  in  the  Drug  Quantity  Table  of 
§  2D1.1  and  the  Chemical  Quantity 
Table  in  §  2D1 . 1 1 .  (The  original 
relationship  between  controlled 
substances  in  §  2D1.1  and  list  I 
chemicals  in  §  2Dl.ll  presumed  a  50 
percent  yield  of  controlled  substances 
from  each  chemical  and  then  reduced 
the  entire  table  in  §  2Dl.ll  by  eight 
levels.  The  eight  level  distinction  was 
later  reduced  to  six  levels  as  a  result  of 
a  congressional  directive.)  This  six  level 
difference  effectively  creates  a 
distinction  between  offenses  involving 
possession  of  precursor  chemicals  with 
intent  to  manufacture  a  controlled 
substance  and  offenses  involving  an 
actual  attempt  to  manufactiu'e  a 
controlled  substance.  However,  the 
proposed  amendment  essentially  will 
eliminate  this  distinction  for  cases 
involving  ephedrine,  pseudoephedrine, 
and  phenylpropanolamine  by  (1) 
Eliminating  that  six-level  difference  in 
offense  level  from  the  §2Dl.l  offense 
level  that  corresponds  to  the  amount  of 
controlled  substance  that  could  be 
manufactured  frt)m  a  given  <}uantity  of 
precursor  chemical  (assuming  a  50% 
yield);  and  (2)  setting  the  maximum 
base  offense  level  at  level  38,  the 
maximum  base  offense  level  provided 
for  the  manufacture  of 
methamphetamine  in  §  2D1.1.  The 
Commission  invites  comment  regarding 
whether  the  maximum  base  offense 


level  for  the  proposed  Ephedrine, 
Pseudoephedrine, 

Phenylpropanolamine  Table  in  §  2Dl.ll 
should  be  lower  than  level  38.  A  lower 
maximum  base  offense  level  would 
maintain  a  distinction  between  offenses 
involving  possession  of  precursor 
chemicals  with  intent  to  manufacture 
methamphetamine  and  offenses 
involving  an  actual  attempt  to 
manufacture  methamphetamine. 

(2)  In  response  to  the  congressional 
directive  to  increase  penalties  for 
offenses  involving  List  I  chemicals  other 
than  ephedrine,  IT'A,  and 
pseudoephedrine,  the  Commission 
invites  comment  regarding  whether,  in 
addition  to  or  instead  of  the  proposed 
amendment,  the  penalty  structure  in 
§  2D  1.11  should  be  changed  to  increase 
penalties  for  Benzaldehyde,  Hydriodic 
Acid,  Methylamine,  Nitroethane,  and 
Norpseudoephedrine  at  each  quantity 
level  in  the  Chemical  Quantity  Table, 
and  if  so,  by  how  much. 

Proposed  Amendment:  Human 
Trafficking 

4.  Synopsis  of  Proposed  Amendment: 
This  amendment  implements  the 
directive  foimd  at  section  112(b)  of  the 
Victims  of  Trafficking  and  Violence 
Protection  Act  of  2000  (the  "Act"),  Pub. 
L.  106-386. 

The  directive  confers  emergency 
authority  on  the  Commission  to  amend 
the  federal  sentencing  guidelines  to 
reflect  changes  to  18  U.S.C.  1581(a) 
(Peonage),  1583  (Enticement  into 
Slavery),  and  1584  (Sale  into 
Involuntary  Servitude).  The 
Commission  is  also  directed  to  consider 
how  to  address  four  new  statutes:  18 
U.S.C.  1589  (Forced  Labor);  18  U.S.C. 
1590  (Trafficking  with  Respect  to 
Peonage,  Involuntary  Servitude  or 
Forced  Labor);  18  U.S.C.  1591  (Sex 
Trafficking  of  Children  by  Force,  Fraud 
or  Coercion);  and  18  U.S.C.  §  1592 
(Unlawful  Conduct  with  Respect  to 
Documents  in  Furtherance  of  Peonage, 
Involimtary  Servitude  or  Forced  Labor). 

Specifically,  the  Commission  is 
directed  to  "review  and,  if  appropriate, 
amend  the  sentencing  guidelines 
applicable  to  *  *  *  the  trafficking  of 
persons  including  *  *  *  peonage, 
involuntary  servitude,  slave  trade 
offenses,  and  possession,  transfer  or  sale 
of  false  immigration  documents  in 
furtherance  of  trafficking,  and  the  Fair 
Labor  Standards  Act  and  the  Migrant 
and  Seasonal  Agricultural  Worker 
Protection  Act." 

The  Commission  is  directed  to  "take 
all  appropriate  measures  to  ensure  that 
these  sentencing  guidelines  *   *   *  are 
sufficiently  stringent  to  deter  and 
adequately  reflect  the  heinous  nature  of 


these  offenses."  The  Commission  is  also 
directed  to  "consider  providing 
sentencing  enhancements"  in  cases 
which  involve:  (A)  a  large  number  of 
victims;  (B)  a  pattern  of  continued  and 
flagrant  violations;  (C)  the  use  or 
threatened  use  of  a  dangerous  weapon; 
or  (D)  the  death  or  bodily  injury  of  any 
person. 

To  address  this  multi-faceted 
directive,  this  proposed  amendment 
makes  changes  to  several  existing 
guidelines  and  creates  a  new  guideline 
for  criminal  violations  of  the  Migrant 
and  Seasonal  Agricultural  Worker 
Protection  Act.  Although  the  directive 
instructs  the  Commission  to  amend  the 
guidelines  applicable  to  the  Fair  Labor 
Standards  Act  (29  U.S.C.  201  et.  seq.), 
a  criminal  violation  of  the  Act  is  only 
a  Class  B  misdemeanor.  See  29  U.S.C. 
216.  Thus,  the  guidelines  are  not 
applicable  to  those  offenses. 

The  proposed  amendment  references 
the  new  offense  at  18  U.S.C.  1591  to 
§  2G1.1  (Promoting  Prostitution  or 
Prohibited  Sexual  Conduct).  Section 
1591  punishes  a  defendant  who 
participates  in  the  transporting  or 
harboring  of  a  person,  or  who  benefits 
from  participating  in  such  a  venture, 
with  the  knowledge  that  force,  fiaud  or 
coercion  will  be  used  to  cause  that 
person  to  engage  in  a  commercial  sex 
act  or  with  knowledge  that  the  person 
is  not  18  years  old  and  will  be  forced 
to  engage  in  a  commercial  sex  act. 
Despite  the  statute's  inclusion  in  a 
chapter  of  title  18  devoted  mainly  to 
peonage  offenses,  section  1591  offenses 
are  analogous  to  the  offenses  referenced 
to  the  prostitution  guideline. 

Section  2Gl. 1(b)(2)  is  proposed  to  be 
amended  to  include  a  (6] [9]  level 
increase  for  victimization  of  children 
who  have  not  attained  the  age  of  12 
years,  a  [4l[6]  level  increase  for 
victimization  of  children  who  have  not 
attained  the  age  of  14  years,  and  a  [2l[3] 
level  increase  for  children  who  have  not 
attained  the  age  of  16  years.  This  change 
increases  by  (2](5]  levels  the 
punishment  for  victimization  of  a  child 
imder  12  years  of  age  and  creates  an 
additional  category  of  victims — children 
between  the  ages  of  12  and  14  years. 
These  changes  were  proposed  in 
recognition  of  Congress's  distinction  in 
section  1591  between  offenses  involving 
minors  under  14  years  of  age  (statutory 
cap  of  "any  term  of  years  or  life")  and 
offenses  involving  minors  between  14 
and  18  years  of  age  (statutory  cap  of 
"not  more  than  20  years").  This  change 
conforms  the  guidelines  to  the  penalties 
of  section  1591. 

The  special  instruction  at 
§  2Gl. 1(d)(2)  has  been  added  to  ensure 
that  attempts  to  violate  section  1591  are 
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not  to  be  referred  to  §  2X1.1  (Attempt, 
Solicitation,  or  Conspiracy).  This 
change  implements  Congress's  direction 
in  18  U.S.C.  1594  that  "whoever 
attempts  to  violate  section  •  *  •  1591 
shall  be  punishable  in  the  same  maimer 
as  a  completed  violation  of  that 
section." 

An  additional  application  note — 
AppUcation  Note  12 — has  been  added  to 
§  2G1.1  to  provide  an  encouraged 
upward  departure  when  an  offense 
"involved  substantially  more  than 
I6l[10][25)  victims."  This  encouraged 
upward  departure  was  added  in 
response  to  Congress's  directive  that  the 
Commission  consider  enhanced 
sentencing  in  cases  which  involve  "a 
large  nuniber  of  victims."  A  departure 
note  is  provided,  rather  than  an 
enhancement,  because  of  the  ciurent 
special  grouping  rule  in  §  2Gl. 1(d)(1) 
regarding  multiple  victims  that  requires 
that  counts  involving  different  victims 
not  be  grouped. 

Section  1591  cases  have  been 
alternatively  referred  in  Appendix  A  to 
§  2G2.1  (Sexually  Exploiting  a  Minor  by 
Production  of  Sexually  Explicit  Visual 
or  Printed  Material).  This  has  been  done 
in  anticipation  that  some  portion  of 
section  1591  cases  will  involve  children 
being  forced  or  coerced  to  engage  in 
commercial  sex  acts  for  the  purpose  of 
producing  pornography.  Such  offenses, 
as  recognized  by  the  higher  base  offense 
level  at  §  2G2.1,  are  more  serious 
because  they  both  involve  specific  harm 
to  an  individual  victim  and  further  an 
additional  criminal  purpose, 
.  commercial  pornography.  In  the  interest 
of  consistency  and  proportionality,  the 
same  changes  have  been  made  to 
§  2G2.1  as  those  discussed  above  for 
§2G1.1. 

The  proposed  amendment  conforms 
to  the  view  that  §  2H4.1  (Peonage, 
Involuntary  Servitude,  and  Slave  Trade) 
continues  to  be  an  appropriate  tool  for 
determining  sentences  for  violations  of 
18  U.S.C.  1581,  1583,  and  1584  .  Section 
2H4.1  is  also  designed  to  cover  offenses 
under  three  new  statutes,  18  U.S.C. 
1589, 1590,  and  1592.  Section  1589 
punishes  defendants  who  provide  or 
obtain  the  labor  services  of  another  by 
the  use  of  threats  of  serious  harm  or 
physical  restraint  against  a  person,  or  by 
a  scheme  or  plan  intended  to  make  the 
person  believe  that  if  he  or  she  did  not 
perform  the  labor  or  services,  he  or  she 
would  suffer  physical  restraint  or 
serious  harm.  This  statute  also  applies 
to  defendants  who  provide  or  obtain 
labor  services  of  another  by  abusing  or 
threatening  abuse  of  the  law  or  the  legal 
process.  See  18  U.S.C.  1589.  Section 
1590  pimishes  defendants  who  harbor, 
transport,  or  are  otherwise  involved  in 


obtaining,  a  person  for  labor  or  services. 
Section  1592  punishes  a  defendant  who 
knowingly  possesses,  destroys,  or 
removes  an  actual  passport,  other 
immigration  dociiment,  or  government 
identification  document  of  another 
person  in  the  course  of  a  violation  of 
§§  1581  (peonage),  1583  (enticement 
into  slavery),  1584  (sale  into  involuntary 
servitude),  1589  (forced  labor),  1590 
(trafficking  with  respect  to  these 
offenses),  1591  (sex  trafficking  of 
children  by  force,  fraud  or  coercion),  or 
1594(a)  (attempts  to  violate  these 
offenses).  Section  1592  also  punishes  a 
defendant  who,  with  intent  to  violate 
§  1581,  §  1583,  §  1584.  §  1589,  §  1590,  or 
§  1591.  knowingly  possesses,  destroys, 
or  removes  an  actual  passport,  other 
immigration  document,  or  government 
identification  document  of  another 
person.  These  statutes  prohibit  the  types 
of  behaviors  which  have  been 
traditionally  sentenced  under  §  2H4.1. 
The  proposed  amendment  provides 
an  alternative,  less  pimitive  base  offense 
level  for  those  who  violate  18  U.S.C. 
1592,  an  offense  which  limits 
participation  in  peonage  cases  to  the 
destruction  or  wrongful  confiscation  of 
a  passport  or  other  inmiigration 
docimient.  This  alternative,  lower  base 
level  reflects  the  lower  statutory 
maximimi  sentence  set  for  section  1592 
offenses  {i.e.,  5  years).  The  amendment 
proposes  level  [15)  as  the  appropriate 
level  because  similar  offenses  involving 
documents  are  punishable  at  level  15 
under  §  2L2.1  CTrafficking  in  a 
Document  Relating  to  Naturalization, 
Citizenship  or  Legal  Resident  Status  or 
a  United  States  Passport).  However,  the 
proposed  amendment  also  includes  an 
additional,  bracketed  base  offense  level 
of  [18]. 

Section  2H4. 1(b)(2)  has  been 
expanded  to  provide  a  2-level  increase 
if  a  dangerous  weapon  was  brandished 
or  its  use  was  threatened,  with  an 
increase  to  4  levels  for  actual  use. 
Currently,  only  actual  use  of  a 
dangerous  weapon  is  covered.  This 
change  reflects  Congress's  directive  to 
consider  an  enhancement  for  the  "use  or 
threatened  use  of  a  dangerous  weapon." 

The  proposed  amendment  adds  an 
enhancement  at  §  2H4.1(b)(3).  for 
offenses  involving  more  than  [6][10](25] 
victims.  This  change  reflects  Congress's 
directive  to  consider  an  enhancement 
for  cases  "involving  a  large  number  of 
victims."  Also.  §  2H4.1.  Application 
Note  3.  which  formerly  provided  an 
encouraged  upward  departure  for 
offenses  involving  more  than  10  victims, 
has  been  altered  to  encourage  departure 
"if  the  offense  involved  substantially 
more  than  [61(1 01(25]  victims." 


The  proposed  amendment  also  adds 
§  2H4.1  to  the  list  of  gmdelines  in 
§  2X1.1  that  expressly  cover  attempts 
and  conspiracies.  This  change 
implements  Congress's  direction  in  18 
U.S.C.  1594  that  "whoever  attempts  to 
violate  §  1581,  §  1583,  §  1584,  §  1589, 
§  1590,  or  §  1591  shall  be  punishable  in 
the  same  manner  as  a  completed 
violation  of  that  section."  With  the 
exception  of  section  1591,  all  the 
specified  statutes  are  referenced  to 
§  2H4.1.  Conforming  amendments  are 
made  to  the  title  of  §  2H4.1. 

The  proposed  amendment  creates  a 
new  gmdeline,  §  2H4.2  (Willful 
Violations  of  the  Migrant  and  Seasonal 
Agricultural  Worker  Protection  Act),  in 
response  to  Congress's  directive  to 
amend  the  guidelines  applicable  to  such 
offenses.  These  offenses,  which  have  a 
statutory  maximum  sentence  of  one  year 
imprisonment  for  first  offenses  and 
thi«e  years  imprisonment  for 
subsequent  offenses,  currently  are  not 
referred  to  any  specific  guideline.  The 
Department  of  Justice  and  Department 
of  Labor  both  recommend  creation  of  a 
discrete  guideline  for  these  offenses. 
The  proposed  base  offense  level  (level 
[4][6])  has  been  proposed  in  recognition 
of  the  small  statutory  maximiun 
sentences  set  for  these  cases  by 
Congress.  Similarly.  §2H4.2(b)(l),  an 
enhancement  for  bodily  injury,  and 
§  2H4. 2(b)(2).  an  enhancement  for 
offenders  who  commit  their  offenses 
after  previously  sustaining  a  civil 
penalty  for  similar  misconduct,  have 
been  established  to  respond  to 
Congress's  directive  that  the 
Commission  consider  sentencing 
enhancement  for  these  offense 
characteristics.  This  section  addresses 
the  Departinent  of  Justice's  and  the 
Department  of  Labor's  concern 
regarding  prior  administrative  and  civil 
adjudications. 

"This  proposed  amendment  also 
addresses  that  portion  of  section  112  of 
the  Act  that  amends  chapter  77  of  title 
18.  United  States  Code,  to  provide 
mandatory  restitution  for  peonage  and 
involuntary  servitude  offenses.  The 
proposed  amendment  amends  §5El.l 
(Restitution)  to  include  a  reference  to  18 
U.S.C.  1593  in  the  guideline  provision 
regarding  mandatory  restitution. 

Proposed  Amendment 

Section  2G1.1  is  amended  by  striking 
subsection  (b)(2)  in  its  entirety  and 
inserting  the  following: 

"[(2)  If  the  offense  involved  a  victim 
who  had  (A)  not  attained  the  age  of  12 
years,  increase  by  [6][9]  levels;  (B) 
attained  the  age  of  12  years  but  not 
attained  the  age  of  14  years,  increase  by 
[4][6]  levels;  or  (C)  attained  the  age  of  14 
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;  rears  but  had  not  attained  the  age  of  16 
;  rears,  increase  by  [2][3l  levels.]". 

Section  2Gl.l(d)  is  amended  by 
I  idding  at  the  end  the  following: 

"(2)  If  the  defendant  was  convicted  of 
I  in  attempt  to  commit  an  offense  under 
18  U.S.C.  1591,  do  not  apply  §  2X1.1 
Attempt,  Solicitation,  or  Conspiracy 
Not  Covered  by  a  Specific  Offense 
Guideline)).". 

The  Commentary  to  §  2G1.1  captioned 
"Statutory  Provisions"  is  amended  by 
inserting  "1591."  before  "2421". 

The  Commentary  to  §  2G1.1  captioned 
"Application  Notes"  is  amended  in 
Note  2  in  the  fourth  sentence  by  adding 
"(B)"  after  "purposes  of  subsection 
(b)(1).". 

The  Commentary  to  §  2G1.1  captioned 
"Application  Notes"  is  amended  by 
adding  at  the  end  the  following: 

"[12.Upward  Departure.— If  the 
offense  involved  substantially  more 
than  [6][10][25]  victims,  an  upward 
departure  may  be  warranted.]". 

"The  Commentary  to  §  2G1.1  captioned 
'Background"  is  amended  by  adding  at 
'  he  end  the  following  paragraph: 

"This  guideline  also  covers  offenses 
1  inder  section  1591  of  title  18.  United 
States  Code.  These  offenses  involve 
recruiting  or  transporting  a  person  in 
interstate  commerce  knowing  either  that 
(A)  force,  fraud,  or  coercion  will  be  used 
to  cause  the  person  to  engage  in  a 
commercial  sex  act;  or  (B)  the  person  (i) 
had  not  attained  the  age  of  18  years;  and 
(ii)  will  be  caused  to  engage  in  a 
commercial  sex  act.". 

Section  2G2.1  is  amended  by  striking 
subsection  (b)(1)  in  its  entirety  and 

Iiserting  the  following: 
"[(1)  If  the  offense  involved  a  victim 
ho  had  (A)  not  attained  the  age  of  12 
years,  increase  by  [6][9]  levels;  (B) 
attained  the  age  of  12  years  but  not 
attained  the  age  of  14  years,  increase  by 
[4] [6]  levels;  or  (C)  attained  the  age  of  14 
years  but  had  not  attained  the  age  of  16 
years,  increase  by  [2][3]  levels.]". 

Section  2G2.1(c)  is  amended  by 
adding  at  the  end  the  following: 

"(2)  If  the  defendant  was  convicted  of 
an  attempt  to  commit  an  offense  under 
18  U.S.C.  i591,  do  not  apply  §2X1.1 
(Attempt,  Solicitation,  or  Conspiracy 
(Not  Covered  by  a  Specific  Offense 
Guideline)).". 

The  Commentary  to  §  2G2.1  captioned 
"Statutory  Provisions"  is  amended  by 
inserting  "1591,"  before  "2251(a)". 

The  Commentary  to  §  2G2.1  captioned 
"Application  Notes"  is  amended  by 
adding  at  the  end  the  following: 

"[6.  Upward  Departure. — If  the 
offense  involved  substantially  more 
than  [6][10][25]  victims,  an  upward 
departiu'e  may  be  warranted.]". 


Section  2H4.1  is  amended  in  the  title 
by  adding  ";  Attempt  or  Conspiracy" 
after  "Trade". 

Section  2H4.1(a)  is  amended  by 
striking  "22"  and  inserting  the 
following: 

"(1)  22;  or 

(2)  [15][18],  if  the  defendant  was 
convicted  only  of  an  offense  under  18 
U.S.C.  1592.". 

Section  2H4.1(b)  is  amended  by 
striking  subdivision  (2)  in  its  entirety 
and  inserting  the  following: 

"[(2)  If  (i)  a  dangerous  weapon  was 
used,  increase  by  4  levels;  or  (ii)  a 
dangerous  weapon  was  brandished  or 
its  use  was  threatened,  increase  by  2 
levels.)". 

Section  2H4.1(b)  is  amended  by 
redesignating  subdivisions  (3)  and  (4)  as 
subdivisions  (4)  and  (5),  respectively, 
and  inserting  after  subdivision  (2)  the 
following: 

"[(3)  ff  the  offense  involved  more  than 
[6l[l0][25]  victims,  increase  by  (2)[4] 
levels.]". 

The  Conunentary  to  §  2H4.1  captioned 
"Statutory  Provisions"  is  amended  by 
striking  "1588"  and  inserting  "1590, 
1592". 

The  Commentary  to  §  2H4.1  captioned 
"Application  Notes"  is  amended  by 
striking  the  text  of  Note  3  in  its  entirety 
and  inserting  the  following: 

"Upward  Departure."  If  the  offense 
involved  substantially  more  than 
[6][10][25]  victims,  an  upward  departure 
may  be  warranted.". 

The  Conunentary  to  §  2X1.1  captioned 
"Application  Notes"  is  amended  in 
Note  1  in  the  second  paragraph  by 
inserting  after  "2E5.1;"  the  following 
new  lines: 

"§  2G1.1  (if  the  defendant  was 
convicted  of  an  attempt  to  commit  an 
offense  under  18  U.S.C.  1591  (See  18 
U.S.C.  1594(a)); 

§2H4.1;". 

The  Commentary  to  §  2X1.1  captioned 
"Application  Notes"  is  amended  in 
Note  1  in  the  third  paragraph  by 
inserting  "2H4.1"  after  "2H1.1". 

Appendix  A  (Statutory  Index)  is 
amended  by  inserting  after  the  line 
referenced  to  "18  U.S.C.  1588"  the 
following  new  lines: 

"18  U.S.C.  1589     2H4.1 
18  U.S.C.  1590     2H4.1 
18  U.S.C.  1591     2G1.1,  2G2.1 
18  U.S.C.  1592     2H4.1". 

Chapter  Two,  Part  H,  is  amended  in 
Subpart  4  by  adding  at  the  end  the 
following: 

"§  2H4.2.    Willhil  Violations  of  the 
Migrant  and  Seasonal  Agricultural 
Worker  Protection  Act 

(a)  Base  Offense  Level:  [4][6]. 


(b)  Specific  Offense  Characteristics. 

(1)  If  the  offense  involved  (i)  serious 
bodily  injury,  increase  by  [4]  levels;  or 
(ii)  bodily  injury,  increase  by  [2]  levels. 

(2)  If  the  defendant  committed  any 
part  of  the  instant  offense  subsequent  to 
sustaining  a  civil  or  administrative 
adjudication  for  similar  misconduct, 
increase  by  [2]  levels. 

Commentary 

Statutory  Provision:  29  U.S.C.  1851 
Application  Notes: 

1.  Definitions. — For  purposes  of 
subsection  (b)(1).  "bodily  injury"  and 
"serious  bodily  injury"  have  the 
meaning  given  those  terms  in 
Application  Note  1  of  the  Commentary 
to  §  iBl.l  (Application  Instructions). 

2.  Application  of  Subsection  (b)(2). — 
Section  1851  of  title  29.  United  States 
Code,  covers  a  wide  range  of  conduct. 
Accordingly,  the  enhancement  in 
subsection  (b)(2)  applies  only  if  the 
instant  offense  is  similar  to  previous 
misconduct  that  resulted  in  a  civil  or 
administrative  adjudication  under  the 
provisions  of  the  Migrant  and  Seasonal 
Agricultiu^  Worker  Protection  Act  (29 
U.S.C.  1801  etseq.).". 

Appendix  A  (Statutory  Index)  is 
amended  by  inserting  after  the  line 
referenced  to  "29  U.S.C.  1141"  the 
following: 
"29  U.S.C.  1851     2H4.2". 

Section  5El.  1(a)(1)  is  amended  by 
inserting  "§  1593."  after  "18  U.S.C". 

The  Commentary  to  §  5E1.1  captioned 
"Background"  is  amended  in  the  first 
paragraph  by  inserting  "1593."  after  "18 
U.S.C.  §§". 

Part  (B):  Proposed  Non-Emergency 
Amendments 

Proposed  Amendment:  Sexual  Predators 

5.  Synopsis  of  Proposed  Amendment: 
This  is  a  three-part  amendment  that 
includes: 

(A)  Amendments  to  implement  the 
"pattern  of  activity"  directive  in  the 
Protection  of  Children  from  Sexual 
Predators  Act  of  1998,  Pub.  L.  105-314 
(the  "Act"),  and  related  amendments. 

(B)  Amendments  related  to  grouping 
certain  child  pornography  counts  of 
conviction. 

(C)  Amendments  to  implement  the 
directive  in  the  Act  to  provide  an 
enhancement  for  transportation  offenses 
under  chapter  117  of  title  18.  United 
States  Code,  and  other  related 
amendments. 

Part  (A):  Enhancement  for  Pattern  of 
Activity 

Synopsis:  Part  A  proposes  several 
options,  including  a  possible 
combination  of  approaches  to  satisfy  the 
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Congressional  directive  in  the  Act  that 
requires  the  Commission  to  increase  the 
penalties  in  any  case  in  which  the 
defendant  engaged  in  a  pattern  of 
activity  involving  the  sexual  abuse  or 
exploitation  of  a  minor.  There  are  many 
types  of  conduct  that  may  indicate  that 
a  defendant  is  a  high  risk  sex  offender 
engaging  in  a  pattern  of  prohibited 
sexual  conduct.  Each  of  these 
components  considers  various  aspects 
of  sex  offenders  and  the  types  of  activity 
involved  in  a  pattern  of  behavior.  There 
are  four  options  presented  by  this 
amendment  that  could  be  used  either  in 
combination  or  alone  to  implement  the 
directive.  In  addition  to  these  four 
options,  the  proposal  amends  the 
guideline  covering  terms  of  supervised 
release,  §  5D1.2,  to  provide  that  the  term 
of  supervised  release  for  a  defendant 
convicted  of  a  sex  crime  shall  be  the 
maximum  term  authorized  by  statute. 

The  first  option  would  create  a  new 
Chapter  Four  guideline,  §  4B1.5,  that 
aims  to  incapacitate  high  risk  sex 
offianders  who  have  an  instant  offense  of 
conviction  of  sexual  abuse  and  a  prior 
felony  conviction  for  sexual  abuse.  Two 
options  are  contained  within  this 
option.  Option  lA  sanctions  defendants 
whose  instant  offense  of  conviction  and 
prior  conviction  involve  prohibited 
sexual  conduct.  In  contrast  to  option  IB, 
option  lA  increases  the  defendant's 
criminal  history  to  not  less  than 
category  IV  or  V,  as  opposed  to  criminal 
history  category  VI.  C)ption  lA  also 
includes  a  wider  range  of  offenses 
involving  prohibited  sexual  conduct. 
Under  Option  lA,  chapter  109A 
offenses  are  bracketed  for  either  (1) 
possible  exclusion  from  the  scope  of 
instant  offenses  of  conviction  that 
would  trigger  the  guideline,  or  (2) 
limiting  those  offenses  to  those  that  are 
perpetrated  against  a  minor.  Excluding 
chapter  109 A  offenses  focuses 
application  of  the  guideline  to  those 
defendants  who  use  the  internet  or  other 
interstate  means  to  prey  on  minors. 

Option  IB  tracks  legislation  from  the 
106di  Congress  that  proposed  a 
mandatory  minimum  life  sentence  for 
defendants  whose  instant  offense  of 
conviction  and  prior  conviction 
involved  direct  sexual  contact.  This 
option  provides  for  sentences  at  or  near 
the  statutory  maximum  for  these  types 
of  defendants. 

The  second  option  would  create  a 
Chapter  Four  guideline,  §  4B1.6,  that 
provides  a  five-level  increase  (and  a 
minimum  offense  level  of  level  32)  for 
defendants  who  engage  in  a  pattern  of 
activity  involving  prohibited  sexual 
conduct.  This  guideline  requires  that  (1) 
the  defendant's  instant  offense  of 
conviction  is  a  sex  crime;  and  (2)  the 


defendant  previously  has  engaged  in 
two  or  more  instances  of  prohibited 
sexual  conduct,  whether  or  not  that 
conduct  resulted  in  a  conviction. 

The  third  option  would  provide  a 
Chapter  Two  specific  offense 
characteristic  in  the  sexual  abuse 
guidelines.  This  specific  offense 
characteristic  mirrors  the  current 
pattern  of  activity  adjustment  in  §  2G2.2 
(Trafficking  in  Material  Involving  the 
Sexual  Exploitation  of  a  Minor).  A 
defendant  who  abuses  or  exploits  a 
minor  on  two  or  more  occasions  will 
receive  a  two-level  increase  in  offense 
level  pursuant  to  this  enhancement. 

The  fourth  option  provides  language 
encouraging  an  upward  departure  for  a 
defendant  who  commits  repeated  acts  of 
sexual  abuse  of  the  same  minor.  This 
component  would  allow  coiuts  to 
sanction  a  defendant  for  a  pattern  of 
multiple  acts  of  abuse  of  the  same 
victim  over  a  period  of  time. 

Proposed  Amendment 

(1)  Option  1:  Chapter  Four,  Part  B.  is 
amended  by  adding  at  the  end  the 

following: 

"§  4B1.5.  Repeat  and  Dangerous  Sex 
Ofiiender 

(a)  A  defendant  is  a  repeat  and 
dangerous  sex  offender  iJF — 

(1)  The  instant  offense  of  conviction 
is  a  sex  crime;  and 

(2)  The  defendant  committed  the 
instant  offense  of  conviction  subsequent 
to  sustaining  at  least  one  sex  offense 
conviction. 

(b)  If  (1)  a  repeat  and  dangerous  sex    ' 
offender  is  not  a  career  offender 
pursuant  to  §4Bl.l  (Career  Offender); 
and  (2)  the  offense  level  for  that  repeat 
and  dangerous  sex  offender  from  the 
table  below  is  greater  than  the  offense 
level  otherwise  applicable,  the  offense 
level  from  the  table  below  shall  apply. 


Offense  statutory  maximum 


(A)  Ufe  

(B)  25  years  Of  more 

(C)  20  years  or  more,  but  less 
than  25  years 

(D)  15  years  or  nx>re,  but  less 
ttian  20  years 

(E)  10  years  or  more,  but  less 
than  15  years 

(F)  5  years  or  nK>re,  but  less  tfian 
10  years  

(G)  More  ttian  1  year,  txjt  less 
than  5  years 


Offense 
level 


[37] 
[34] 

1321 

129] 

[24] 

117] 

[12] 


(c)  If  an  adjustment  from  §  3E1.1 
(Acceptance  of  Responsibility)  applies, 
decrease  the  applicable  offense  level  in 
subsection  (b)  by  the  number  of  levels 
corresponding  to  that  adjustment. 


(d)  A  repeat  and  dangerous  sex 
offender's  criminal  history  category  in 
every  case  shall  be  [Option  lA:  not  less 
than  Category  [IV1[V11  [Option  IB: 
Category  VI]. 

Commentary 

Application  Notes: 

1.  Definitions. — For  purposes  of  this 
guideline: 

'Offense  Statutory  Maximum'  means 
the  maximum  term  of  imprisonment 
authorized  for  the  instant  offense  of 
conviction  that  is  a  sex  crime,  including 
any  increase  in  that  maximum  term 
under  a  sentencing  enhancement 
provision  that  applies  to  that  sex  crime 
because  of  the  defendant's  prior 
criminal  record  (such  as  the  sentencing 
enhancement  provisions  contained  in 
18  U.S.C.  §§  2247(a)  and  2426(a)). 

[Option  lA: 

'Sex  offense  conviction'  has  the 
meaning  given  that  term  in  18  U.S.C. 
§  2426,  but  such  term  does  not  include 
trafficking  in,  receipt  of,  or  possession 
of,  child  pornography. 

2.  Requirement  of  Sex  Crime  as 
Instant  Offense  of  Conviction. — For 
piuposes  of  subsection  (a)(1),  the  instant 
offense  of  conviction  must  be  an  instant 
offense  of  conviction  under  [chapter 
109A,)  [chapter  109A  perpetrated 
against  a  minor,]  chapter  110  (not 
including  trafficking  in,  receipt  of,  or 
possession  of,  child  pornography,  or 
recordkeeping  offenses),  or  chapter  117 
(not  including  transmitting  information 
about  a  minor  or  filing  a  factual 
statement  about  alien  individual),  of 
title  18,  United  States  Code,  or  an 
attempt  or  a  conspiracy  to  commit  such 
an  offense.] 

[Option  IB: 

'Sex  offense  conviction'  means  a  prior 
conviction  for  (A)  any  sex  crime  referred 
to  in  Application  Note  2;  or  (B)  any 
offense  under  State  law  consisting  of 
conduct  that  would  have  been  such  a 
sex  crime  if  the  conduct  had  occurred 
within  the  special  maritime  and 
territorial  jurisdiction  of  the  United 
States.  The  term  "State"  has  the 
meaning  given  that  term  in  18  U.S.C. 
§  2426(b)(2). 

2.  Requirement  of  Sex  Crim6  as 
Instant  Offense  of  Conviction. — For 
purposes  of  subsection  (a)(1),  the  instant 
offense  of  conviction  must  be  an  instant 
offense  of  conviction  under  18  U.S.C. 

§  2241,  §  2242,  §  2243,  §  2244,  §  2245, 
§  2251A,  or  §  2423,  including  an  attempt 
or  conspiracy  to  commit  such  an 
offense.] 

3.  Determination  of  Prior  Sex  Offense 
Convictions  Under  Subsection  (a)(2). — 
For  purposes  of  subsection  (a)(2),  the 
date  that  a  defendant  sustained  a 
conviction  shall  be  the  date  that  the 
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guilt  of  the  defendant  was  established, 
whether  by  guilty  plea,  trial  or  plea  of 
nolo  contendere. 

4.  Determination  of  Offense  Statutory 
Maximum  in  the  Case  of  Multiple 
Counts  of  Conviction. — In  a  case  in 
which  more  than  one  count  of  the 
instant  offense  of  conviction  is  a  felony 
that  is  a  sex  crime,  the  court  shall  use 
the  maximiun  authorized  term  of 
imprisonment  for  the  count  that  has  the 
greatest  offense  statutory  maximum,  for 
purposes  of  determining  the  offense 
statutory  maximimi  under  subsection 
(b). 

[5.  Departiu«  Provision. — There  may 
be  cases  in  which  reliable  information 
indicates  that  the  guideline  sentence 
resulting  from  application  of  this 
guideline  either  understates  or 
overstates  the  likelihood  that  the 
defendant  will  commit  another  sexual 
offense,  or  the  seriousness  of  the 
defendant's  criminal  history.  In  such 
cases,  an  upward>or  a  downward 
departm-e,  respectively,  may  be 
warranted.  Such  reliable  information 
may  include,  for  example,  risk 
assessments  and  other  expert  testimony 
regarding  the  likelihood  of 

rcidivism.]". 
(2)  Option  2: 

Chapter  Four,  Part  B,  [as  amended  by 
this  amendment,]  is  amended  by  adding 
at  the  end  the  following: 

"§4B1.6    Sexual  Predator 

I   If— 

I  (a)  the  defendant  is  not  a  career 
offender  pursuant  to  §  4B1.1  (Career 
Offender)  and  is  not  a  repeat  and 
dangerous  sex  offender  pursuant  to 
§4Bl.5  (Repeat  and  Dangerous  Sex 
Offender);  and 

(b)(1)  the  instant  offense  of  conviction 
is  a  sex  offense  that  the  defendant 
committed  as  part  of  a  pattern  of  activity 
involving  prohibited  sexual  conduct 
(with  a  minor];  [[and] [or]  (2)  the  instant 
offense  of  conviction  is  a  sex  offense 
and  the  defendant  is  a  sexual  predator], 
increase  by  [5]  levels;  but  if  the  resulting 
offense  level  is  less  than  [32][30], 
increase  to  level  [32][30]. 

Commentary 

Application  Notes: 

1.  Definitions. — For  purposes  of  this 
guideline: 

'Sex  offense'  means  an  offense  under 
[chapter  109A,1  [chapter  109A 
perpetrated  against  a  minor,]  chapter 
110  (not  including  trafficking,  receipt, 
or  possession  of,  child  pornography),  or 
chapter  117  of  title  18,  United  States 
Code,  or  an  attempt  or  a  conspiracy  to 
commit  any  such  offense. 

'Pattern  of  activity'  means  any 
combination  of  two  or  more  prior 


separate  instances  of  prohibited  sexual 
conduct  by  the  defendant  with  a  minor 
victim  other  than  a  minor  victim  of  the 
instant  offense  of  conviction,  whether  or 
not  the  conduct  resulted  in  a  conviction 
for  such  conduct. 

'Prohibited  sexual  conduct'  (A)  means 
any  sexual  activity  for  which  a  person 
can  be  charged  with  a  criminal  offense; 
(B)  includes  the  production  of  child 
pornography;  (C)  includes  trafficking  in 
child  pornography  if  the  defendant  has 
a  prior  felony  conviction  for  trafficking 
in  child  pornography;  and  (D)  does  not 
include  possession  of  child 
pornography.  'Child  pornography'  has 
the  meaning  given  that  term  in  18  U.S.C. 
2256(8). 

[2.  Sexual  Predator  Determination. — 
For  purposes  of  this  guideline,  the 
defendant  is  a  sexual  predator  if  the 
court  determines,  under  the  totality  of 
the  circumstances,  that  the  defendant  is 
likely  to  continue  to  engage  in 
prohibited  sexual  conduct  with  minors 
in  the  future.  [In  making  this 
determination,  the  court  may  rely  on 
information  such  as  expert 
psychosexual  evaluations  and  other 
reliable  evidence.]] 

Background:  This  guideline  is 
intended  to  provide  lengthy 
incarceration  for  offenders  who  present 
a  continuing  danger  to  the  public.  It 
applies  to  any  offender  whose  instant 
offense  of  conviction  is  a  sex  offense, 
regardless  of  the  specific  sex  offense  of 
conviction  or  Chapter  Two  guideline 
imder  which  the  offender  is  sentenced. 
The  relevant  criminal  provisions 
provide  for  increased  statutory 
maximum  penalties  for  repeat  sex 
offenders  and  make  those  increased 
statutory  maximum  penalties  available 
if  the  defendant  was  convicted  of  any  of 
several  federal  and  state  sex  offenses 
(see  18  U.S.C.  2247.  2426).  In  addition, 
section  632  of  Pub.  L.  102-141  and 
section  505  of  Pub.  L.  105-314  directed 
the  Commission  to  ensure  lengthy 
incarceration  for  offenders  who  engage 
in  a  pattern  of  activity  involving  the 
sexual  abuse  or  exploitation  of  minors. 

[The  guideline  is  intended  to  target 
those  dangerous  offenders  for  whom 
future  sex  offending  is  likely.  Research 
has  shown  that  recidivism  rates  vary 
depending  on  characteristics  of  the 
offender  that  may  be  determined  at  the 
time  of  sentencing,  such  as  a  proven 
sexual  preference  for  minors  or  other 
psychopathy.  Psychosexual  evaluations 
by  certified  professionals  using 
empirically-validated  risk  assessment 
instruments  may  be  useful  to  identify 
those  offenders  who  are  most  likely  to 
reoffend.] 

The  statutory  maximum  term  of 
supervised  release  is  recommended  for 


offenders  sentenced  under  this 
guideline.  In  addition,  treatment  and 
monitoring  are  important  tools  for 
supervising  offenders  and  should  be 
considered  as  special  conditions  of  the 
term  of  supervised  release  that  is 
imposed.]". 

(3)  Option  Three:  Section  2A3.1(b)  is 
amended  by  adding  at  the  end  the 
following: 

"(7)  If  the  defendant  engaged  in  a 
pattern  of  activity  involving  the  sexual 
abuse  or  exploitation  of  a  minor, 
increase  by  [2]  levels.". 

The  Commentary  to  §  2A3.1  captioned 
"Application  Notes"  is  amended  by    • 
adding  at  the  end  the  following: 

"8.  Pattern  of  Activity 
Enhancement. — 

'Pattern  of  activity  involving  the 
sexual  abuse  or  exploitation  of  a  minor' 
means  any  combination  of  two  or  more 
separate  instances  of  the  sexual  abuse  or 
sexual  exploitation  of  a  minor  by  the 
defendant,  whether  or  not  the  abuse  or 
exploitation  (A)  occurred  during  the 
course  of  the  offense;  (B)  involved  the 
same  or  different  victims;  or  (C)  resulted 
in  a  conviction  for  such  conduct. 

'Sexual  abuse  or  exploitation'  means 
conduct  constituting  criminal  sexual 
abuse  of  a  minor,  sexual  exploitation  of 
a  minor  (including  trafficking  in 
material  relating  to  the  sexual  abuse  or 
exploitation  of  a  minor),  abusive  sexual 
contact  of  a  minor,  any  similar  offense 
under  state  law,  any  offense  involving 
the  promotion  or  enticement  of  minors 
to  engage  in  sexual  activity,  or  an 
attempt  or  a  conspiracy  to  commit  any 
of  the  above  offenses. 

If  the  defendant  engaged  in  the  sexual 
abuse  or  exploitation  of  a  minor  at  any 
time  (whether  or  not  such  abuse  or 
exploitation  occurred  during  the  course 
of  the  offense  or  resulted  in  a  conviction 
for  such  conduct)  and  subsection  (b)(7) 
does  not  apply,  an  upward  departure 
may  be  warranted.  In  addition,  an 
upward  departure  may  be  warranted  if 
the  defendant  received  an  enhancement 
under  subsection  (b)(7)  but  that 
enhancement  does  not  adequately 
reflect  the  seriousness  of  the  sexual 
abuse  or  exploitation  involved  or  the 
likelihood  of  recidivism. 

Prior  convictions  taken  into  account 
under  subsection  (b)(7)  are  also  counted 
for  purposes  of  determining  criminal 
history  points  pursuant  to  Chapter  Four, 
Part  A  (Criminal  History).". 

Section  2A3.2(b)  is  amended  by 
adding  at  the  end  the  following: 

"(5)  If  the  defendant  engaged  in  a 
pattern  of  activity  involving  the  sexual 
abuse  or  exploitation  of  a  minor, 
increase  by  [2]  levels.". 
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The  Commentary  to  §  2A3.2  captioned 
"Application  Notes"  is  amended  by 
adding  at  the  end  the  following: 

"9.  Pattern  of  Activity 
Enhancement. — 

'Pattern  of  activity  involving  the 
sexual  abuse  or  exploitation  of  a  minor' 
means  any  combination  of  two  or  more 
separate  instances  of  the  sexual  abuse  or 
sexual  exploitation  of  a  minor  by  the 
defendant,  whether  or  not  the  abuse  or 
exploitation  (A)  occiured  during  the 
course  of  the  offense;  (B)  involved  the 
same  or  different  victims;  or  (C)  resulted 
in  a  conviction  for  such  conduct. 

•  Sexual  abuse  or  exploitation'  means 
conduct  constituting  criminal  sexual 
abuse  of  a  minor,  sexual  exploitation  of 
a  minor  (including  trafficking  in 
material  relating  to  the  sexual  abuse  or 
exploitation  of  a  minor),  abusive  sexual 
contact  of  a  minor,  any  similar  offense 
under  state  law,  any  offense  involving 
the  promotion  or  enticement  of  minors 
to  engage  in  sexual  activity,  or  an 
attempt  or  a  conspiracy  to  commit  any 
of  the  above  offenses. 

If  the  defendant  engaged  in  the  sexual 
abuse  or  exploitation  of  a  minor  at  any 
time  (whether  or  not  such  abuse  or 
exploitation  occurred  during  the  course 
of  the  offianse  or  resulted  in  a  conviction 
for  such  conduct)  and  subsection  (b)(5) 
does  not  apply,  an  upward  departiire 
may  be  warranted.  In  addition,  an 
upward  departure  may  be  warranted  if 
the  defendant  received  an  enhancement 
under  subsection  (b)(5)  but  that 
enhancement  does  not  adequately 
reflect  the  seriousness  of  the  sexual 
abuse  or  exploitation  involved  or  the 
likelihood  of  recidivism. 

Prior  convictions  taken  into  account 
under  subsection  (b)(5)  are  also  counted 
for  purposes  of  determining  criminal 
history  points  pursuant  to  Chapter  Four, 
Part  A  (Criminal  History).". 

Section  2A3.3(b)  is  amended  by 
adding  at  the  end  the  folloMring: 

"(3)  ff  the  defendant  engaged  in  a 
pattern  of  activity  involving  the  sexual 
abuse  or  exploitation  of  a  minor, 
increase  by  [2]  levels.". 

The  Commentary  to  §  2 A3. 3  captioned 
"Application  Notes"  is  amended  by 
adding  at  the  end  the  following: 

"5.  Pattern  of  Activity 
Enhancement. — 

'Pattern  of  activity  involving  the 
sexual  abuse  or  exploitation  of  a  minor' 
means  any  combination  of  two  or  more 
separate  instances  of  the  sexual  abuse  or 
sexual  exploitation  of  a  minor  by  the 
defendant,  whether  or  not  the  abuse  or 
exploitation  (A)  occurred  during  the 
course  of  the  offense;  (B)  involved  the 
same  or  different  victims;  or  (C)  resulted 
in  a  conviction  for  such  conduct. 


'Sexual  abuse  or  exploitation'  means 
conduct  constituting  criminal  sexual 
abuse  of  a  minor,  sexual  exploitation  of 
a  minor  (including  trafficking  in 
material  relating  to  the  sexual  abuse  or 
exploitation  of  a  minor),  abusive  sexual 
contact  of  a  minor,  any  similar  offense 
imder  state  law,  any  offense  involving 
the  promotion  or  enticement  of  minors 
to  engage  in  sexual  activity,  or  an 
attempt  or  a  conspiracy  to  commit  any 
of  the  above  offenses. 

ff  the  defendant  engaged  in  the  sexual 
abuse  or  exploitation  of  a  minor  at  any 
time  (whether  or  not  such  abuse  or 
exploitation  occurred  during  the  course 
of  the  offense  or  resulted  in  a  conviction 
for  such  conduct)  and  subsection  (b)(3) 
does  not  apply,  an  upward  departure 
may  be  warranted.  In  addition,  an 
upward  departiire  may  be  warranted  if 
the  defendant  received  an  enhancement 
under  subsection  (b)(3)  but  that 
enhancement  does  not  adequately 
reflect  the  seriousness  of  the  sexual 
abuse  or  exploitation  involved  or  the 
likelihood  of  recidivism. 

Prior  convictions  taken  into  account 
under  subsection  (b)(3)  are  also  counted 
for  purposes  of  determining  criminal 
history  points  pursuant  to  Chapter  Four, 
Part  A  (Criminal  History).". 

Section  2 A3. 4(b)  is  amended  by 
adding  at  the  end  the  following: 

"(6)  ff  the  defendant  engaged  in  a 
pattern  of  activity  involving  the  sexual 
abuse  or  exploitation  of  a  minor, 
increase  by  (2]  levels.". 

The  Commentary  to  §  2 A3. 4  captioned 
"Application  Notes"  is  amended  by 
adding  at  the  end  the  following: 

"9.  Pattern  of  Activity 
Enhancement. — 

'Pattern  of  activity  involving  the 
sexual  abuse  or  exploitation  of  a  minor' 
means  any  combination  of  two  or  more 
separate  instances  of  the  sexual  abuse  or 
sexual  exploitation  of  a  minor  by  the 
defendant,  whether  or  not  the  abtise  or 
exploitation  (A)  occurred  diutng  the 
course  of  the  offense;  (B)  involved  the 
same  or  different  victims;  or  (C)  resulted 
in  a  conviction  for  such  conduct. 

'Sexual  abuse  or  exploitation'  means 
conduct  constituting  criminal  sexual 
abuse  of  a  minor,  sexual  exploitation  of 
a  minor  (including  trafficking  in 
material  relating  to  the  sexual  abuse  or 
exploitation  of  a  minor),  abusive  sexual 
contact  of  a  minor,  any  similar  offense 
under  state  law,  any  offense  involving 
the  promotion  or  enticement  of  minors 
to  engage  in  sexual  activity,  or  an 
attempt  or  a  conspiracy  to  commit  any 
of  the  above  offenses. 

ff  the  defendant  engaged  in  the  sextial 
abuse  or  exploitation  of  a  minor  at  any 
time  (whether  or  not  such  abuse  or 
exploitation  occurred  during  the  course 


of  the  offense  or  resulted  in  a  conviction 
for  such  conduct)  and  subsection  (b)(6) 
does  not  apply,  an  upward  departure 
may  be  warranted.  In  addition,  an 
upward  departure  may  be  warranted  if 
the  defendant  received  an  enhancement 
under  subsection  (b)(6)  but  that 
enhancement  does  not  adequately 
reflect  the  seriousness  of  the  sexual 
abuse  or  exploitation  involved  or  the 
likelihood  of  recidivism. 

Prior  convictions  taken  into  account 
imder  subsection  (b)(6)  are  also  counted 
for  purposes  of  determining  criminal 
history  points  pursuant  to  Chapter  Four, 
Part  A  (Criminal  History).". 

(4)  Option  Four:  The  Commentary  to 
§  2A3.1  captioned  "Application  Notes" 
is  amended  by  adding  at  the  end  the 
following: 

"8.  Upward  Departure  Provision. — tf 
the  defendant  committed  repeated  acts 
of  sexual  abuse  of  the  same  minor  over 
a  period  of  time  and  the  court 
determines  that  the  guideline  has  not 
adequately  taken  these  repeated  acts 
into  account,  an  upward  departtire  may 
be  warranted.". 

The  Commentary  to  §  2A3.2  Captioned 
"Application  Notes"  is  amended  by 
addiiig  at  the  end  the  following: 

"9.  Upward  Departure  Provision. — ff 
the  defendant  committed  repeated  acts 
of  sexual  abuse  of  the  same  minor  over 
a  period  of  time  and  the  court 
determines  that  the  guideline  has  not 
adequately  taken  these  repeated  acts 
into  accotmt,  an  upward  departure  may 
be  warranted.". 

The  Conunentary  to  §  2 A3. 3  captioned 
"Application  Notes"  is  amended  by 
adding  at  the  end  the  following: 

"5.  Upward  Departure  Provision. — U 
the  defendant  committed  repeated  acts 
of  sexual  abuse  of  the  same  minor  over 
a  period  of  time  and  the  court 
determines  that  the  guideline  has  not 
adequately  taken  these  repeated  acts 
into  account,  an  upward  departtire  may 
be  warranted.". 

The  Commentary  to  §  2A3.4  captioned 
"Application  Notes"  is  amended  by 
addiiig  at  the  end  the  following: 

"9.  Upward  Departure  Provision. — tf 
the  defendant  committed  repeated  acts 
of  sexual  abuse  of  the  same  minor  over 
a  period  of  time  and  the  court 
determines  that  the  guideline  has  not 
adequately  taken  these  repeated  acts 
into  account,  an  upward  departure  may 
be  warranted.". 

(5)  Conforming  Amendments:  The 
Commentary  to  §  2A3.1  captioned 
"Application  Notes"  is  amended  by 
striking  Notes  5  and  7  in  their  entirety; 
and  by  redesignating  Note  6  as  Note  5. 

The  Commentary  to  §  2 A3. 2  captioned 
"Application  Notes"  is  amended  by 
striking  Note  8. 
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The  Commentary  to  §  2A3.3  captioned 
"Application  Notes"  is  amended  by 
striking  Note  4. 

'  The  Commentary  to  §  2A3.4  captioned 
"Application  Notes"  is  amended  by 
striking  Note  8. 

(6)  Supervised  Release  Provision: 
Section  5D1.2  is  amended  by  striking 
subsection  (b)  in  its  entirety  and 
inserting  the  following: 

"(b)  Ejtcept  as  otherwise  provided — 
"  (1)  The  term  of  supervised  release 
imposed  shall  be  not  less  than  any 
statutorily  required  term  of  supervised 
release;  and 

(2)  If  the  instant  offense  of  conviction 
is  a  sex  offense,  the  term  of  supervised 
release  shall  be  the  maximum  term  of 
supervised  release  authorized  by 
statute.". 

The  Commentary  to  §  5D  1.2  captioned 
"Application  Notes"  is  amended  in 
Note  1  by  inserting  "Safety  Valve 
Cases. — "  before  "A  defendant  who 
qualifies";  in  Note  2  by  inserting 
"Supervised  Release  Cases. — "  before 
"Upon  motion  of  the  Government";  by 
redesignating  Notes  1  and  2  as  Notes  2 
and  3,  respectively;  and  by  inserting 
before  Note  2,  as  redesignated  by  this 
amendment,  the  following: 

"1.  Definition. — For  purposes  of  this 
guideline,  the  term  'sex  offense'  means 
an  offense  imder  [chapter  109A,] 
[chapter  109A  perpetrated  against  a 
minor,]  chapter  110  (not  including 
trafficking,  receipt,  or  possession  of, 
child  pornography),  or  chapter  117  of 
title  18,  United  States  Code,  or  an 
attempt  or  a  conspiracy  to  commit  any 
such  offense.". 

Issue  for  Comment:  Option  Two 
proposes  a  new  guideline  at  §  4B1.6  that 
would  provide  a  five-level  increase  and 
a  minimum  offense  level  of  level  [32]  if 
the  defendant  is  a  sexual  predator.  As 
highlighted  by  the  bracketed  language 
"[and)[or]"  in  §4Bl.6(b)(2),  the 
Commission  invites  comment  regarding 
whether  the  court  must  find  boththat 
the  defendant  is  a  sexual  predator  and 
that  the  defendant  engaged  in  a  pattern 
of  activity  involving  sexual  abuse  or 
exploitation,  or  whether  a  finding  of  one 
of  these  factors  would  be  sufficient  in 
order  for  the  five-level  increase  to  apply. 

Part  (B):  Grouping 

Synopsis:  Part  B  of  the  proposed 
amendment  resolves  a  circuit  conflict 
regarding  who  the  "victim"  is  in  child 
pornography  cases  for  purposes  of 
grouping  of  multiple  counts.  The 
amendment  proposes  two  options  for 
resolving  the  circuit  conflict  on  the 
grouping  of  multiple  counts  of  child 
pornography  trafficking,  receipt,  and 
possession.  Option  One  would  allow 
grouping  of  child  pornography 


trafficking  and  possession  counts 
pursuant  to  §  3Dl.2(d).  This  grouping 
provision  does  not  require  a 
determination  of  whether  counts 
involve  the  same  victim  in  order  to 
calculate  a  combined  adjusted  offense 
level  for  multiple  counts  of  conviction. 
Option  Two  would  not  permit  the 
grouping  of  multiple  counts  of  child 
pornography  trafficking  and  possession 
pursuant  to  §  3D1.2.  This  option  is 
based  on  the  premise  that  multiple  acts 
of  possession  or  trafficking  represent 
separate  instances  of  fear  and  risk  of 
harm,  and  would  require  the  assignment 
of  units  pursuant  to  §  3Dl  .4. 

Proposed  Amendment 

(1.)  Option  One:  Section  3Dl.2(d)  is 
amended  by  inserting  after  "§§  2F1.1, 
2F1.2;"  the  following  new  line: 

"§§2G2.2,  2G2.4;". 

(2)  Option  Two:  The  Commentary  to 
§2G2.1  captioned  "Application  Notes" 
is  amended  in  Note  2  by  adding  at  the 
end  the  following  new  paragraph: 

"Similarly,  [multiple  counts  involving 
the  exploitation  of  the  same  minor  are 
not  to  be  grouped  under  §  3D1.2  and] 
counts  involving  the  production  of 
material  involving  the  exploitation  of  a 
minor  are  not  to  be  grouped  imder 
§  3D1.2  with  counts  involving  the 
trafficking  of  material  involving  the 
exploitation  of  a  minor,  even  in  cases  in 
which  the  production  count  and  the 
trafficking  cotmt  involve  the  same 
minor  (i.e.,  cases  that  involve  both  a 
coimt  of  producing  material  involving 
the  exploitation  of  a  minor  and  a  count 
of  trafficking  in  the  same  material).  In 
such  cases,  the  harm  involved  in 
producing  the  material  is  separate  and 
distinct  from  the  harm  involved  in 
trafficking  in  that  material.". 

The  Commentary  to  §  2G2.2  captioned 
"Application  Notes"  is  amended  by 
adding  at  the  end  the  following 
application  note: 

"4.  For  purposes  of  Chapter  Three, 
Part  D  (Multiple  Counts),  multiple 
counts  involving  trafficking  in, 
receiving,  transporting,  shipping, 
advertising,  or  possessing  with  the 
intent  to  distribute,  material  involving 
the  exploitation  of  a  minor  are  not  to  be 
grouped  under  §  3D  1.2  (Groups  of 
Closely  Related  Coimts).  Such  counts  do 
not  involve  'substantially  the  same 
harm'  for  purposes  of  §3D1.2. 

Similarly,  such  coimts  are  not  to  be 
grouped  under  §  3D1.2  with  counts 
involving  the  production  of  material 
involving  the  exploitation  of  a  minor, 
even  in  cases  in  which  the  production 
count  and  the  trafficking  count  involve 
the  same  minor  (i.e.,  cases  that  involve 
both  a  count  of  producing  material 
involving  the  exploitation  of  a  minor 


and  a  coimt  of  trafficking  in  the  same 
material).  In  such  cases,  the  harm 
involved  in  producing  the  material  is 
separate  and  distinct  firom  the  harm 
involved  in  trafficking  in  that 
material.". 

The  Commentary  to  §  2G2.4  captioned 
"Application  Notes"  is  amended  by 
adding  at  the  end  the  following 
application  note: 

"3.  For  purposes  of  Chapter  Three. 
Part  D  (Multiple  Counts),  multiple 
counts  involving  the  possession  of 
material  involving  the  exploitation  of  a 
minor  are  not  to  be  grouped  under 
§  3D1.2  (Groups  of  Closely  Related 
Counts).  Such  counts  do  not  involve 
'substantially  the  same  harm'  for 
piu-poses  of  §  3D1.2.". 

Section  3Dl.2(d)  is  amended  by 
inserting  ",  2G2.2,  2G2.4;"  after 
"2G2.1". 

Part  (C):  Enhancement  for 
Transportation  Ofifenses  and  Other 
Amendments 

Synopsis:  Part  C  of  the  proposed 
amendment  responds  to  the  directive  in 
the  Act  to  provide  an  enhancement  for 
offenses  under  chapter  117  of  title  18, 
United  States  Code,  involving  the 
transportation  of  minors  for  prostitution 
or  prohibited  sexual  conduct.  Pursuant 
to  the  authority  in  the  Act  and  pursuant 
to  the  Commission's  general  authority 
under  28  U.S.C.  994  to  promulgate 
guideline  amendments,  the  amendment 
proposes  a  number  of  offense  level 
increases  in  §  2A3.2,  the  "statutory 
rape"  guideline,  and  in  §  2A3.4,  the 
abusive  sexual  contact  guideline. 
Specifically,  the  amendment  proposes 
to  do  the  following: 

(1)  Distinguish  between  chapter  117 
violations  that  involve  the  commission 
of  an  underlying  sexual  act  and  those 
violations  {e.g.,  sting  cases)  that  do  not. 
by  providing  in  an  alternative  base 
offense  level  in  §  2A3.2  three  additional 
levels  for  chapter  117  violations  that 
also  involve  an  underlying  sexual  act. 

(2)  Provide  an  across-the-board  three- 
level  increase  in  the  base  offense  level 
for  offenses  sentenced  under  §  2A3.2. 
such  that  the  base  offense  level  (A)  for 
statutory  rape  in  its  most  basic  form 
unaccompanied  by  aggravating  conduct 
is  increased  from  level  15  to  level  18; 

(B)  for  a  chapter  117  violation 
(unaccompanied  by  a  sexual  act)  is 
increased  from  level  18  to  level  21;  and 

(C)  a  chapter  117  violation 
(accompanied  by  a  sexual  act)  results  in 
a  base  offense  level  of  level  24.  This 
increase  also  maintains  the 
proportionality  between  §§  2A3.2  and 
2G2.2. 

(3)  Provide  an  enhancement  of  2 
levels  if  the  offense  involved  incest  as 
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an  additional  enhancement  to  the  two- 
level  enhancement  for  custody,  care,  or 
supervisory  control,  and  provide  in  the 
Commentary  a  definition  of  "incest" 
that  tracks  that  foimd  in  the  Model 
Penal  Code.  A  review  of  the  228  case 
files  from  FY  99  that  involved  sex 
crimes  against  children  revealed  that 
26%  of  the  offenders  were  parents  or 
relatives  of  the  victim.  Additionally,  45 
other  offenders  were  either  the 
boyfriend/girlfriend  of  the  parent,  or  a 
step-parent  or  step  grandparent  of  the 
victim. 

(4)  Amend  the  Statutory  Index  to 
include  a  reference  to  the  statutory  rape 
guideline,  §  2A3.2.  for  chapter  117 
offenses.  Often  in  "sting"  cases,  the 
defendant  travels  across  state  lines  in 
order  to  meet  a  minor  for  what  the 
defendant  believes  will  be  an  encounter 
involving  consensual  sexual  activity. 

(5)  Make  conforming  changes  to  the 
existing  three-level  decrease  for  chapter 
117  violations  that  do  not  include 
aggravating  conduct  so  that  such 
violations  receive  the  offense  level 
applicable  to  statutory  rape  in  its  basic 
form. 

(6)  Make  technical  changes  (such  as 
the  addition  of  headings  and  the 
reordering  of  applications  notes)  not 
intended  to  have  substantive  effect. 

In  addition,  the  amendment  proposes 
to  amend  the  guideline  covering  the 
production  of  child  pornography, 
§  2G2.1,  to  provide  additional 
enhancements  to  accoiuit  for 
aggravating  conduct  that  may  be  present 
in  such  cases,  specifically,  the 
production  of  sadistic  or  masochistic 
material,  serious  bodily  injury,  or  the 
trafficking  of  produced  materials.  Note 
that  the  addition  of  the  enhancement  in 
§  2G2.1  for  the  production  of  sadistic  or 
masochistic  material  would  result  in  the 
grouping  of  child  pornography 
trafficking  and  production  counts  of 
conviction  under  §  301.2(c),  contrary  to 
the  proposal  in  Option  2  of  Part  B  of  this 
amendment.  These  amendments  also  are 
intended  to  restore  proportionality  in 
sentences  between  child  pornography 
production  offenses  and  child 
pornography  trafficking  offenses. 

Proposed  Amendment 

Section  2 A3. 1(b)  is  amended  by 
adding  at  the  end  the  following: 

"(7)  If  the  offense  involved  incest, 
increase  by  2  levels.". 

The  Commentary  to  §  2A3.1  captioned 
"Application  Notes"  is  amended  in 
Note  1  by  striking  "For  purposes  of  this 
guideline — "  and  inserting  the 
following: 

"Definitions. — For  purposes  of  this 
guideline: 


'Incest'  means  any  sexual  act  between 
the  defendant  and  the  victim  in  any  case 
in  which  the  defendant-victim 
relationship  is  that  of  (A)  ancestor- 
descendant  {e.g.,  parent-child  and 
grandparent-child);  (B)  brother-sister  of 
the  whole  or  half  blood;  (C)  sister- 
brother  of  the  whole  or  half  blood;  (D) 
uncle-nephew  of  the  whole  blood;  (E) 
uncle-niece  of  the  whole  blood;  (F) 
aunt-nephew  of  the  whole  blood;  or  (G) 
aimt-niece  of  the  whole  blood.  The 
relationships  referred  to  in  this 
definition  include  blood  relationships 
without  regard  to  legitimacy,  the 
relationship  of  parent-child  by 
adoption,  and  the  relationship  of  step 
parent-step  child.";  and  by  inserting 
after  "18  U.S.C.  2256(8)."  the  following 
new  paragraph: 

"  'Sexual  act'  has  the  meaning  given 
that  term  in  18  U.S.C.  2246(2).". 

The  Commentary  to  §  2A3.1  captioned 
"Application  Notes"  is  amended  in 
Note  2  by  inserting  "Custody,  Care,  and 
Supervisory  Control  Enhancement. — " 
before  "  Subsection' ^ 

Section  2A3.2{a)  is  amended  by 
redesignating  subdivisions  (1)  and  (2)  as 
subdivisions  (2)  and  (3).  respectively; 
and  by  inserting  after  "Base  Offense 
Level:"  the  following: 

"(1)  [24].  if  the  offense  involved  a 
violation  of  chapter  117  of  title  18. 
United  States  Code  and  the  commission, 
or  attempted  commission,  of  a  sexual 
act;". 

Section  2 A3. 2 (a)  is  amended  in 
redesignated  subdivision  (2)  by  striking 
"18"  and  inserting  "(21)";  and  by 
inserting  ",  but  not  the  commission,  or 
attempted  conunission,  of  a  sexual  act" 
before  the  semicolon. 

Section  2 A3. 2 (a)  is  amended  in 
redesignated  subdivision  (3)  by  striking 
"15"  cdd  inserting  "(18)". 

Section  2 A3. 2(b)  is  amended  by 
striking  subdivision  (4)  in  its  entirety 
and  inserting  the  following: 

"(4)  If  (A)  none  of  subsections  (b)(1) 
through  (b)(3)  applies;  and  (B) 
subsection  (a)(1)  applies,  decrease  by  6 
levels."; 

By  redesignating  subdivision  (4)  as 
subdivision  (5);  and  by  inserting  after 
subdivision  (3)  the  following: 

"(4)  ff  the  offense  involved  incest, 
increase  by  2  levels.". 

The  Commentary  to  §  2A3.2  captioned 
"Application  Notes"  is  amended  in 
Note  1  by  striking  "For  purposes  of  this 
guideline — "  and  inserting  the 
following: 

"Definitions. — For  purposes  of  this 
guideline: 

'Incest'  means  any  sexual  act  between 
the  defendant  and  the  victim  in  any  case 
in  which  the  defendant-victim 
relationship  is  that  of  (A)  ancestor- 


descendant  (e.g.,  parent-child  and 
grandparent-child);  (B)  brother-sister  of 
the  whole  or  half  blood;  (C)  sister- 
brother  of  the  whole  or  half  blood;  (D)   ' 
uncle-nephew  of  the  whole  blood;  (E) 
uncle-niece  of  the  whole  blood;  (F) 
aunt-nephew  of  the  whole  blood;  or  (G) 
aimt-niece  of  the  whole  blood.  The 
relationships  referred  to  in  this 
definition  include  blood  relationships 
without  regard  to  legitimacy,  the 
relationship  of  parent-child  by 
adoption,  and  the  relationship  of  step 
parent-step  child.";  and  by  inserting 
after  "(sexual  abuse)"  the  following 
paragraph: 

"  'Sexual  act'  has  the  meaning  given 
that  term  in  18  U.S.C.  2246(2).". 

The  Commentary  to  §  2 A3. 2  captioned 
"Application  Notes"  is  amended  by 
striking  Note  2  in  its  entirety,  and  by 
redesignating  Notes  3  through  7  as 
Notes  2  through  6.  respectively. 

The  Commentary  to  §  2 A3. 2  captioned 
"Application  Notes"  is  amended  in 
redesignated  Note  2  (formerly  Note  3)  by 
inserting  "Custody,  Care,  and 
Supervisory  Control  Enhancement. — " 
before  "Subsection";  and  by  inserting 
"(A)"  after  "(b)(1)". 

The  Commentary  to  §  2 A3. 2  captioned 
"Application  Notes"  is  amended  in 
redesignated  Note  3  (formerly  Note  4)  by 
inserting  "Abuse  of  Position  of  Trust. — " 
before  "If  the";  and  by  inserting  "(A)  or 
(B)"  after  "(b)(1)". 

The  Commentary  to  §  2 A3. 2  captioned 
"Application  Notes"  is  amended  in 
redesignated  Note  4  (formerly  Note  5)  by 
inserting  "Misrepresentation  of 
Identity. — "  before  "The  enhancement". 

The  Commentary  to  §  2 A3. 2  captioned 
"Application  Notes"  is  amended  in 
redesignated  Note  5  (formerly  Note  6)  by 
inserting  "Use  of  Computer  or  Internet- 
Access  Device.:—"  before  "Subsection 
(b)(3)  provides". 

The  Commentary  to  §  2 A3. 2  captioned 
"Application  Notes"  is  amended  in 
redesignated  Note  6  (formerly  Note  7)  by 
inserting  "Cross  Reference. — "  before 
"Subsection  (c)(1)". 

The  Commentary  to  §  2A3.2  captioned 
"Application  Notes"  is  amended  by 
striking  Note  8  in  its  entirety  and 
inserting  the  following: 

"7.  Upward  Departure 
Considerations. — ^There  may  be  cases  in 
which  the  offense  level  determined 
imder  this  guideline  substantially 
imderstates  the  seriousness  of  the 
offense.  In  such  cases,  an  upward 
departiue  may  be  warranted.  The 
following  is  a  non-exhaustive  list  of 
factors  that  the  court  may  consider  in 
determining  whether  an  upward 
departiue  is  warranted: 
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(A)  The  defendant's  criminal  history 
includes  a  prior  sentence  for  conduct 
that  is  similar  to  the  instant  offense. 

(B)  The  defendant  committed  the 
criminal  sexual  act  in  furtherance  of  a 
commercial  scheme  such  as  pandering, 
transporting  persons  for  the  purpose  of 
prostitution,  or  the  production  of 
pornography.". 

Section  2 A3. 4(b)  is  amended  by 
adding  at  the  end  the  following: 

"(6)  If  the  offense  involved  incest, 
increase  by  2  levels. 

(7)  If  the  offense  involved  a  violation 
of  chapter  117  of  title  18,  United  States 
Code,  increase  by  3  levels.". 

The  Commentary  to  §  2 A3. 4  captioned 
"Application  Notes"  is  amended  in 
Note  1  by  striking  "For  purposes  of  this 
guideline — "  and  inserting  the 
following: 

"Definitions. — For  purposes  of  this 
guideline: 

'Incest'  means  any  sexual  act  between 
the  defendant  and  the  victim  in  any  case 
in  which  the  defendant-victim 
relationship  is  that  of  (A)  ancestor- 
descendant  (e.g.,  parent-child  and 
grandparent-child);  (B)  brother-sister  of 
the  whole  or  half  blood;  (C)  sister- 
brother  of  the  whole  or  half  blood;  (D) 
uncle-nephew  of  the  whole  blood;  (E) 
uncle-niece  of  the  whole  blood;  (F) 
aunt-nephew  of  the  whole  blood;  or  (G) 
aimt-niece  of  the  whole  blood.  The 
relationships  referred  to  in  this 
definition  include  blood  relationships 
without  regcird  to  legitimacy,  the 
relationship  of  parent-child  by 
adoption,  and  the  relationship  of  step 
parent-step  child."; 
and  by  inserting  at  the  end  the 
following: 

"  'Sexual  act'  has  the  meaning  given  that 
term  in  18  U.S.C.  §  2246(2).". 

Section  2G2.1(b)  is  amended  by 
adding  at  the  end  the  following: 

"(4)  If  (A)  the  offense  involved  the 
production  of  sexually  explicit  material 
that  portrays  sadistic  or  masochistic 
conduct  or  other  depictions  of  violence; 
or  (B)  the  victim  sustained  serious 
bodily  injiuy,  increase  by  [2][4l  levels. 

(5)  If  the  offense  involved  any 
distribution  of  the  sexually  explicit 
material,  increase  by  [2]  levels.". 

The  Commentary  to  §  2G2.1  captioned 
"Application  Notes"  is  amended  by 
striking  Note  1  in  its  entirety  and 
inserting  the  following: 

"1.  Definitions. — For  purposes  of  this 
guideline: 

'Minor'  means  an  individual  who  had 
not  attained  the  age  of  18  years. 

'Distribution'  has  the  meaning  given 
that  term  in  Application  Note  1  of  the 
Commentary  to  §  2G2.2  (Trafficking  in 
Material  Involving  the  Sexual 


Exploitation  of  a  Minor;  Receiving, 
Transporting,  Advertising,  or  Possessing 
Material  Involving  the  Sexual 
Exploitation  of  a  Minor  with  Intent  to 
Traffic).". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  "18 
U.S.C.  §  2423(b)"  by  inserting  ",  2A3.4" 
after  "2A3.3". 

Issues  for  Comment 

(1)  The  Commission  invites  comment 
on  whether  and,  if  so,  to  what  extent, 
the  guidelines  covering  sexual  abuse, 
§§  2A3.1  (Criminal  Sexual  Abuse), 
2A3.2  (Criminal  Sexual  Abuse  of  a 
Minor  (Statutory  Rape)),  2A3.3 
(Criminal  Sexual  Abuse  of  a  Ward),  and 
2 A3. 4  (Abusive  Sexual  Contact),  should 
be  amended  to  provide  an  enhancement 
if  the  offense  involved  the 
transportation,  persuasion,  inducement, 
enticement,  or  coercion  of  a  child  to 
engage  in  prohibited  sexual  conduct.  Do 
enhancements  added  to  these  guidelines 
(that  became  effective  November  1 , 
2000)  for  use  of  a  computer  and/or 
misrepresentation  of  a  criminal 
participant's  identity  sufficiently 
provide  an  appropriate  enhancement,  or 
is  an  additional  enhancement  in  these 
guidelines  for  other  aggravating  conduct 
needed? 

(2)  The  Commission  invites  comment 
on  whether  and.  if  so,  to  what  extent, 
the  guidelines  covering  sexual  abuse, 
§§2A3.1  (Criminal  Sexual  Abuse), 

2 A3. 2  (Criminal  Sexual  Abuse  of  a 
Minor  (Statutory  Rape)),  2A3.3 
(Criminal  Sexual  Abuse  of  a  Ward),  and 
2A3.4  (Abusive  Sexual  Contact),  should 
be  amended  to  provide  an  enhancement 
in  order  to  maintain  proportionality 
between  these  guidelines  and  the 
guidelines  covering  pornography 
offenses,  particularly,  2G2.2  (Trafficking 
In  Material  Involving  the  Sexual 
Exploitation  of  a  Minor). 

Proposed  Amendment:  Stalking  and 
Domestic  Violence 

6.  Synopsis  of  Proposed  Amendment: 
This  proposed  amendment  addresses 
section  1107  of  the  Victims  of 
Trafficking  and  Violence  Act  2000  (the 
"Act"),  Pub.  L.  106-386.  That  section 
amends  18  U.S.C.  2261,  2261  A,  and 
2262  to  broaden  the  reach  of  these 
statutes  to  include  international  travel 
to  stalk,  commit  domestic  violence,  or 
violate  a  protective  order.  Section 
2261A  also  is  amended  to  broaden  the 
category  of  persons  protected  by  this 
statute  to  include  intimate  partners  of 
the  person.  The  Act  also  amends  section 
2261A  to  provide  a  new  offense  at 
section  2262A(2)  which  prohibits  the 
use  of  the  mail  or  any  facility  of 
interstate  or  foreign  commerce  to 


commit  a  stalking  offense.  Several 
technical  changes  were  also  made  to 
these  statutes. 

The  Act  also  includes  a  directive  to 
the  Commission  to  amend  the  federal 
sentencing  guidelines  to  reflect  the 
changes  made  to  18  U.S.C.  2261  with 
specific  consideration  to  be  given  to  the 
following  factors: 

(i)  Whether  the  Federal  Sentencing 
Guidelines  relating  to  stalking  offences 
should  be  modified  in  light  of  the 
amendment  made  by  this  subsection; 
and 

(ii)  Whether  any  changes  the 
Commission  may  make  to  the  Federal 
Sentencing  Guidelines  pursuant  to 
clause  (i)  should  also  be  made  with 
respect  to  offenses  under  chapter  llOA 
of  title  18,  United  States  Code  (stalking 
and  domestic  violence  offenses). 

This  proposed  amendment  increases 
the  base  offense  level  in  §  2A6.2 
(Stalking  or  Domestic  Violence)  and 
adds  a  cross  reference  to  §  lBl.5 
(Interpretation  of  References  to  Other 
Offense  Guidelines). 

For  several  reasons,  the  proposed 
amendment  treats  the  new  stalking  by 
mail  offense  the  same  under  the 
guidelines  as  other  stalking  offenses  and 
covers  it  under  §  2A6.2  (Stalking  or 
Domestic  Violence).  First,  the  statutory 
penalties  for  stalking  by  mail  are  the 
same  as  the  statutory  penalties  for  other 
stalking  offenses.  Second,  although 
there  was  some  consideration  to 
referring  this  new  offense  to  §  2A6.1 
(Threatening  or  Harassing 
Communications),  stalking  by  mail 
offenses  differ  significantly  from 
threatening  commiuiications  in  that 
stalking  by  mail  offenses  require  the 
defendant's  intent  to  kill,  or  injiue  a 
person,  or  place  a  person  in  reasonable 
fear  of  death  or  serio<as  bodily  injury. 
Third,  referencing  stalking  by  mail 
offenses  to  §2A6.1,  could  possibly 
result  in  these  offenses  receiving  higher 
penalties  than  other  stalking  offenses. 
For  example,  a  defendant  who  writes  a 
threatening  letter,  violates  a  protective 
order  and  engages  in  some  conduct 
evidencing  an  intent  to  carry  out  such 
threat,  receives  an  offense  level  of  level 
20  imder  §  2A6.1.  A  defendant  who 
commits  a  stalking  offense,  violates  a 
protective  order,  and  actually  commits 
bodily  injury  on  the  person  who  is  the 
subject  of  the  protection  order,  receives 
an  offense  level  of  level  18  under 
§2A6.2.  Arguably,  the  second  defendant 
should  receive  punishment,  equal  to,  or 
perhaps  greater  than  that  received  by 
the  first  defendant. 

Because  of  the  concern  with  regard  to 
the  proportionality  in  sentencing 
stalking  and  domestic  violence  offenses 
vis-a-vis  other  crimes,  such  as 
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threatening  or  harassing 
communications,  this  amendment 
proposes  to  increase  the  base  offense 
level  in  §  2A6.2  from  level  14  to  level 
(16][18].  Setting  the  base  offense  level  at 
level  [16]  [18]  for  stalking  and  domestic 
violence  crimes  ensures  that  these 
offenses  are  sentenced  at  or  above  the 
offense  levels  for  offenses  involving 
threatening  and  harassing 
communications. 

This  amendment  also  amends 
Application  Note  3  to  §  lBl.5 
(Interpretation  of  References  to  Other 
Offense  Guidelines)  to  clarify  generally 
the  operation  of  cross  references.  A 
review  of  the  16  cases  sentenced  under 
this  gmdeline  in  fiscal  years  1998  and 
1999  indicated  that  there  is  some 
confusion  as  to  whether  a  cross 
reference  can  and  should  be  applied  to 
conduct  that  is  not  within  federal 
jurisdiction  [e.g.,  conduct  in  violation  of 
state  or  local  law)  as  is  often  the  case  in 
stalking  and  domestic  violence  offenses. 
This  new  application  note  makes  clear 
that,  unless  otherwise  specified,  cross 
references  in  Chapter  Two  are  to  be 
determined  consistent  with  the 
provisions  of  §  lBl.3  (Relevant 
Conduct).  Therefore,  in  a  case  in  which 
the  guideline  includes  a  reference  to  use 
another  guideline  if  the  conduct 
involved  another  offense,  the  other 
offense  includes  conduct  that  may  be  a 
state  or  local  offense  or  conduct  that 
occurred  imder  circumstances  that 
would  constitute  a  federal  offense  had 
the  conduct  taken  place  within  the 
territorial  or  maritime  jurisdiction  of  the 
United  States. 

Imposed  Amendment 

Section  2A6.2(a)  is  amended  by 
striking  "14"  and  inserting  •'[16][18]". 

The  Commentary  to  §  2A6.2  captioned 
"Application  Notes"  is  amended  in 
Note  1  by  striking  the  last  paragraph  in 
its  entirety  and  inserting: 

"Stalking'  means  (A)  traveling  with 
the  intent  to  kill,  injure,  harass,  or 
intimidate  another  person  and,  in  the 
course  of,  or  as  a  result  of,  such  travel, 
placing  the  person  in  reasonable  fear  of 
death  or  serious  bodily  injury  to  that 
person,  the  person's  immediate  family, 
including  that  person's  spouse  or 
intimate  partner;  or  (B)  using  the  mail 
or  any  facility  of  interstate  or  foreign 
commerce  to  engage  in  a  course  of 
conduct  that  places  that  person  in 
reasonable  fear  of  the  death  of,  or 
serious  bodily  injiiry  to,  any  of  the 
persons  described  in  subdivision  (A)  of 
this  note.  See  18  U.S.C.  §  2261A. 
'Immediate  family'  has  the  meaning  set 
forth  in  18  U.S.C.  §  115(c)(2).  'Course  of 
conduct'  and  'spouse  or  intimate 
partner'  have  the  meaning  given  those 


terms  in  18  U.S.C.  §  2266(2)  and  (7). 
respectively.". 

The  Commentary  to  §  lBl.5  captioned 
"Application  Notes"  is  amended  in 
Note  3  by  inserting  after  the  first 
sentence  the  following: 

"Consistent  with  the  provisions  of 
§  lBl.3  (Relevant  Conduct),  such  other 
offense  includes  conduct  that  may  be  a 
state  or  local  offense  or  conduct  that 
occurred  under  circumstances  that 
would  constitute  a  federal  offense  had 
the  conduct  taken  place  within  the 
territorial  or  maritime  jurisdiction  of  the 
United  States.". 

Proposed  Amendment:  Re-Promulgation 
of  Emergency  Amendment  Regarding 
Enhanced  Penalties  for  Amphetamine 
or  Methamphetamine  Laboratory 
Operators  as  Permanent  Amendment 

7.  Synopsis  of  Proposed  Amendment: 
This  proposed  amendment  addresses 
the  "substantial  risk"  directive  in  the 
Methamphetamine  and  Club  Drug  Anti- 
Proliferation  Act  of  2000  (the  "Act"), 
section  102  of  Pub.  L.  106-310. 

The  Act  requires  the  Commission  to 
promulgate  amendments  under 
emergency  amendment  authority. 
Although  the  Act  generally  provides 
that  the  Commission  shall  promulgate 
various  amendments  "as  soon  as 
practicable,"  the  substantial  risk 
directive  specifically  requires  that  the 
amendment  implementing  the  directive 
shall  apply  "to  any  offense  occurring  on 
or  after  the  date  that  is  60  days  after  the 
date  of  the  enactment"  of  the  Act. 
Because  of  ex  post  facto  concerns  raised 
by  this  60-day  clause,  the  Commission 
promulgated  an  amendment  in 
November  2000  that  implemented  the 
substantial  risk  directive.  The 
amendment  became  effective  December 
16.  2000. 

The  directive  instructs  the 
Commission  to  amend  the  federal 
sentencing  guidelines  with  respect  to 
any  offense  relating  to  the  manufacture, 
attempt  to  manufactiire,  or  conspiracy  to 
manufacture  amphetamine  or 
methamphetamine  in  (A)  the  Controlled 
Substances  Act  (21  U.S.C.  801  et  seq.); 
(B)  the  Controlled  Substances  Import 
and  Export  Act  (21  U.S.C.  951  et  seq.); 
or  (C)  the  Maritime  Drug  Law 
Enforcement  Act  (46  U.S.C.  App.  1901 
et  seq.]. 

In  carrying  out  this  directive,  the  Act 
requires  the  Commission  to  provide  the 
following  enhancements — 

(A)  if  the  offense  created  a  substantial 
risk  of  harm  to  human  life  (other  than 
a  life  described  in  subparagraph  (B))  or 
the  environment,  increase  the  base 
offense  level  for  the  offense — 


(i)  By  not  less  than  3  offense  levels 
above  the  applicable  level  in  effect  on 
the  date  of  the  enactment  of  this  Act;  or 

(ii)  If  the  resulting  base  offense  level 
after  an  increase  under  clause  (i)  would 
be  less  than  level  27,  to  not  less  than 
level  27;  or 

(B)  If  the  offense  created  a  substantial 
risk  of  harm  to  the  life  of  a  minor  or 
incompetent,  increase  the  base  offense 
level  for  the  offense — 

(i)  By  not  less  than  6  offense  levels 
above  the  applicable  level  in  effect  on 
the  date  of  the  enactment  of  this  Act;  or 

(ii)  if  the  resulting  base  offense  level 
after  an  increase  under  clause  (i)  would 
be  less  than  level  30,  to  not  less  than 
level  30. 

Three  options  are  now  presented  to 
implement  the  directive  on  a  permanent 
basis. 

Option  1. — Option  1  proposes  to  re- 
promulgate  the  emergency  amendment 
without  any  changes.  The  pertinent 
parts  of  Option  1  are  as  follows: 

(1)  Guiaelines  Amended. — The 
amendment  provides  new 
enhancements  in  §§  2D1.1  (Unlawful 
Manufacturing,  Importing,  Exporting,  or 
Trafficking)  and  2D1.10  (Endangering 
Human  Life  While  Illegally 
Manufacturing  a  Controlled  Substance) 
that  also  apply  in  the  case  of  an  attempt 
or  a  conspiracy  to  manufacture 
amphetamine  or  methamphetamine. 
The  amendment  does  not  amend 
§2Dl.ll  (Unlawfully  Distributing, 
Importing,  Exporting  or  Possessing  a 
Listed  Chemical)  or  §  2D1.12  (Unlawful 
Possession,  Manufactiire,  Distribution, 
or  Importation  or  Prohibited  Flask  or 
Equipment).  Although  offenses  that 
involve  the  manufacture  of 
amphetamine  or  methamphetamine  also 
are  referenced  in  Appendix  (A) 
(Statutory  hidex)  to  §§  2D1.11  and 
2D1.12,  the  cross  reference  in  these 
guidelines,  which  applies  if  the  offense 
involved  the  manufacture  of  a 
controlled  substance,  will  result  in 
application  of  §  2D1.1  and  accordingly, 
the  new  enhancements. 

(2)  Structure. — The  basic  structure  of 
the  amendment  to  §§  2D1.1  and  2D1.10 
tracks  the  structure  of  the  directive. 
Accordingly,  in  §  2D  1.1,  the  amendment 
provides  a  three-level  increase  and  a 
minimum  offense  level  of  level  27  if  the 
offense  (A)  involved  the  manufacture  of 
amphetamine  or  methamphetamine;  and 
(B)  created  a  substantial  risk  of  either 
harm  to  human  life  or  the  environment. 
For  offenses  that  created  a  substantial 
risk  of  harm  to  the  life  of  a  minor  or  an 
incompetent,  the  amendment  provides  a 
sLx-level  increase  and  a  minimimi 
offense  level  of  30. 

However,  the  structure  of  the 
amendment  in  §  2D1.10  differs  from  that 
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n  §  2D1.1  with  respect  to  the  first  prong 
I  )f  the  enhancement  (regarding 
substantial  risk  of  harm  to  human  life  or 
to  the  environment).  Specifically,  the 
amendment  provides  a  three-level 
increase  and  a  minimimi  offense  level  of 
level  27  if  the  offense  involved  the 
manufacture  of  amphetamine  or 
methamphetamine  without  making 
application  of  the  enhancement 
dependent  upon  whether  the  offense 
also  involved  a  substantial  risk  of  either 
harm  to  human  life  or  the  environment. 
Consideration  of  whether  the  offense 
involved  a  substantial  risk  of  harm  to 
human  life  is  unnecessary  because 
§  2D1.10  applies  only  to  convictions 
under  21  U.S.C.  858,  and  the  creation  of 
a  substantial  risk  of  harm  to  human  life 
is  an  element  of  a  §  858  offense. 
Therefore,  the  haise  offense  level  already 
takes  into  accoimt  the  substantial  risk  of 
harm  to  human  life.  Consideration  of 
whether  the  offense  involved  a 
substantial  risk  of  harm  to  the 
environment  is  unnecessary  because  the 
directive  predicated  application  of  the 
enhancement  on  substantial  risk  of 
harm  either  to  human  life  or  to  the 
environment,  and  the  creation  of  a 
substantial  risk  of  harm  to  human  life  is 
necessarily  present  because  it  is  an 
element  of  the  offense. 

(3)  Determining  "Substantial  Risk  of 
Harm". — Neither  the  directive  nor  any 
statutory  provision  defines  "substantial 
risk  of  harm".  Based  on  an  analysis  of 
relevant  case  law  that  interpreted 
"substantial  risk  of  harm",  the 
amendment  provides  conmientary 
setting  forth  factors  that  may  be  relevant 
in  determining  whether  a  particular 
offense  created  a  substantial  risk  of 
harm. 

(4)  Definitions. — The  definition  of 
"incompetent"  is  modeled  after  several 
state  statutes,  which  proved  useful  for 
purposes  of  this  amendment. 

Tne  definition  of  "minor"  heis  the 
meaning  given  that  term  in  Application 
Note  1  of  the  Commentary  to  §  2A3.1 
(Criminal  Sexual  Abuse). 

Option  2. — Option  2  proposes  to 
expand  the  emergency  amendment,  as 
set  forth  in  Option  1 ,  to  apply  to  the 
manufacture  of  all  controlled  substances 
rather  than  only  amphetamine  or 
methamphetamine.  Although  the 
directive  specifically  instructs  the 
Commission  to  provide  increased 
penalties  for  the  manufacture  of 
amphetamine  and  methamphetamine, 
the  Commission  may,  under  its  general 
promulgation  authority,  expand  the 
scope  of  an  emergency  amendment 
when  it  re-promulgates  the  amendment 
as  a  permanent  amendment.  The  reason 
for  the  proposed  expansion  is  that  if  the 
manufacture  of  any  controlled  substance 


creates  a  substantial  risk  of  harm  to 
human  life  or  the  environment,  there  is 
a  strong  argvunent  that  the  increased 
penalties  should  apply  regardless  of  the 
type  of  controlled  substances  involved 
in  the  offense.  The  pertinent  parts  of 
Option  2  are  as  follows: 

(1)  §  2D  1.1. — The  enhancement  in 
subsection  (b)(6)  is  proposed  to  apply  to 
the  manufacture  of  any  controlled 
substance,  not  just  to  the  manufacture  of 
amphetamine  or  methamphetamine. 
The  expansion  to  all  controlled 
substances  in  §  2D  1.1  is  rather 
straightforward.  Conforming  changes  are 
made  to  the  Commentary,  but  the 
amendment  to  §  2D1.1  otherwise 
remains  the  same  as  the  emergency 
amendment. 

(2)  §2D1.10.— Option  2's  proposed 
expansion  to  all  controlled  substances 
in  §  2D1.10  requires  a  restructuring  of 
the  guideline  (as  it  was  amended  by  the 
emergency  amendment). 

First,  Option  2  proposes  to  increase 
the  alternative  base  offense  level  in 
subsection  (a)(1)  from  "3  plus"  to  "6 
plus  the  offense  level  from  the  Drug 
Quantity  Table  in  §  2D1.1".  This 
proposed  increase  corresponds  to  the 
proposed  deletion  of  subsection 
(b)(1)(A)  of  the  emergency  amendment. 
As  explained  above  in  the  description  of 
Option  1  under  "Structure,  "  subsection 
(b)(1)(A)  provides  a  three-level  increase 
"if  the  offense  involved  the  manufacture 
of  amphetamine  or  methamphetamine," 
without  making  application  of  the 
enhancement  dependent  upon  whether 
the  offense  also  involved  a  substantial 
risk  of  either  harm  to  human  life  or  the 
environment.  However,  if  the 
emergency  amendment  is  to  be 
expanded  to  apply  to  the  manufacture  of 
all  controlled  substances,  this 
enhancement  no  longer  is  appropriate. 
In  order  not  to  lose  the  three-level 
increase  that  was  provided  by  this 
enhancement,  the  three  levels  from  this 
enhancement  are  built  into  the 
alternative  base  offense  level  in 
subsection  (a)(1). 

Second,  Option  2  proposes  two 
alternatives  for  addressing  the  minimum 
offense  level  of  level  27  that  also  was 
provided  by  the  enhancement  in 
subsection  (b)(1)(A).  Option  2(a) 
increases  the  current  alternative  base 
offense  level  in  subsection  (a)(2)  from 
level  20  to  level  27.  Although  this 
option  is  consistent  with  expanding  the 
entire  emergency  amendment  to  all 
controlled  substances,  the  impact  of  this 
change  is  likely  to  be  significant  for 
lower  level  drug  offenders.  Option  2(b) 
proposes  to  add  an  additional 
alternative  base  offense  level  of  level  27 
if  the  offense  involved  the  manufacture 
of  amphetamine  or  methamphetamine. 


but  maintains  the  alternative  base 
offense  level  20  for  all  other  controlled 
substances.  Although  this  option  has 
less  of  an  impact  on  lower  level  drug 
offenders  than  Option  2(a),  it  is  not 
consistent  with  the  approach  otherwise 
taken  in  Option  2  of  expanding  the 
emergency  amendment  to  cover  all 
controlled  substances. 

Finally,  Option  2  makes  the 
enhancement  that  applies  if  the  offense 
created  a  substantial  risk  of  harm  to  the 
life  of  a  minor  or  an  incompetent 
applicable  to  all  controlled  substances. 
Conforming  amendments  are  made  to 
the  Commentary. 

Option  3. — This  option  assumes  that 
the  manufactiue  of  amphetamine  or 
methamphetamine  is  inherently 
dangerous  and  poses  a  substantial  risk 
of  harm  to  human  life  or  the 
environment.  Thus,  the  statutorily 
directed  minimum  enhancement  and 
minimum  offense  level  is  automatic  for 
the  manufacture  of  amphetamine  or 
methamphetamine.  For  all  other 
controlled  substances,  it  must  be  proved 
that  the  manufactiuing  process  created 
the  substantial  risk  of  harm. 

This  option  also  combines  the 
substantial  risk  enhancement  with  the 
environmental  damage  enhancement  in 
§2D1. 1(b)(5). 

Proposed  Amendment 

Option  1: 

Sections  2D1.1  and  2D1.10,  as 
amended  by  Amendment  608  (see 
Supplement  to  the  2000  Supplement  to 
Appendix  C),  are  repromulgated  with 
the  following  minor,  editorial  changes: 

The  Commentary  to  §  2D1.1  captioned 
"Background"  is  amended  by  striking 
"Public  Law  106-878"  and  inserting 
"Public  Law  106-310". 

The  Commentary  to  §  2D1.10 
captioned  "Backgroimd"  is  amended  by 
striking  "Public  Law  106-878"  and 
inserting  "Public  Law  106-310". 

Option  2: 

Section  2Dl.  1(b)(6)(A)  is  amended  in 
subdivision  (i)  by  striking 
"amphetamine  or  methamphetamine" 
and  inserting  "a  controlled  substance". 

Section  2Dl. 1(b)(6)(B)  is  amended  in 
subdivision  (i)  by  striking 
"amphetamine  or  methamphetamine" 
and  inserting  "a  controlled  substance". 

The  Commentary  to  §  2D1.1  captioned 
"Application  Notes"  is  amended  in 
Note  20  by  inserting  "Hazardous  or 
Toxic  Substances. — "before  "Subsection 
(b)(5)  applies". 

The  Conunentary  to  §  2D1.1  captioned 
"Application  Notes"  is  amended  in  the 
heading  to  Note  21  by  striking 
"Amphetamine  and  Methamphetamine" 
and  inserting  "Controlled  Substances". 
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The  Conunentary  to  §  2D1.1  captioned 
"Application  Notes"  is  amended  in 
Note  21{A)(iv)  by  striking 
"amphetamine  or  methamphetamine" 
and  inserting  "illicit". 

The  Commentary  to  §  2D1.1  captioned 
"Background"  is  amended  by  inserting 
",  in  a  broader  form,"  after  "Subsection 
(bK6)  implements". 

Section'2Dl.lO  is  amended  by  striking 
subdivisions  (a)  and  (b)  in  their  entirety 
and  inserting  the  following: 

"(a)  Base  Offense  Level  lApply  the 
greater): 

(1)  6  plus  the  offense  level  from  the 
Drug  Quantity  Table  in  §  2D1.1;  or 

[(^tion  2(a):  (2)  27.) 

(Option  2(b);  (2)  27,  if  the  offense 
involved  the  manufacture  of 
amphetamine  or  methamphetamine;  or 

(3)  20,  otherwise.) 

(b)  Specific  Offense  Characteristic 

(1)  U  the  offense  created  a  substantial 
risk  of  harm  to  the  life  of  a  minor  or  an 
incompetent,  increase  by  3  levels.  If  the 
resulting  ofiiense  level  is  less  than  level 
30,  increase  to  level  30." 

The  Commentary  to  §  2D1 .10 
captioned  "AppUcation  Notes"  is 
amended  in  the  heading  to  Note  1  by 
striking  "Associated  with  the 
Manufacture  of  Amphetamine  and 
Methamphetamine". 

The  Commentary  to  §  2D1.10 
captioned  "Application  Notes"  is 
amended  in  Note  l(A)(iv)  by  striking 
"amphetamine  or  methamphetamine 
laboratory"  and  inserting  "illicit". 

The  Commentary  to  §  2D  1.10 
captioned  "Background"  is  amended  by 
striking  "Subsection"  and  inserting 
"Subsections  (a)(2)  and";  by  striking 
"implements"  and  inserting 
"implement ,  in  a  broader  form,";  and 
by  striking  "Public  Law  106-878"  and 
inserting  "Public  Law  106-310". 

Option  3: 

Section  2Dl.l(b)  is  amended  by 
redesignating  subdivision  (7)  as  (6);  and 
by  striking  subdivisions  (5)  and  (6)  in 
their  entirety  and  inserting  the 
following: 

"(5)  (Apply  the  greater): 

(A)  If  the  offense  involved  (i)  an 
unlawful  discharge,  emission,  or  release 
into  the  environment  of  a  hazardous  or 
toxic  substance;  or  (ii)  the  unlawful 
transportation,  treatment,  storage,  or 
disposal  of  a  hazardous  waste,  increase 
by  2  levels. 

(B)  If  the  offense  (i)  involved  the 
manufactiire  of  amphetamine  or 
methamphetamine;  or  (ii)(I)  involved 
the  manufactiire  of  a  controlled 
substance  other  than  amphetamine  or 
methamphetamine;  and  (II)  created  a 
substantial  risk  of  harm  to  human  life  or 
the  environment,  increase  by  3  levels.  If 
the  resulting  offense  level  is  less  than 
level  27,  increase  to  level  27. 


(C)  If  the  offense  (i)  involved  the 
manufacture  of  a  controlled  substance; 
and  (ii)  created  a  substantial  risk  of 
harm  to  the  life  of  a  minor  or  an 
incompetent,  increase  by  6  levels.  If  the 
resulting  offense  level  is  less  than  level 
30,  increase  to  level  30.". 

The  Commentary  to  §  2D1.1  captioned 
"Application  Notes"  is  amended  in 
Note  20  by  inserting  "(A)"  after 
"Subsection  (b)(5)". 

The  Commentary  to  §  2D1.1  captioned 
"Application  Notes"  is  amended  in  the 
heading  to  Note  21  by  striking 
"Amphetamine  and  Methamphetamine" 
and  inserting  "Controlled  Substances". 

The  Commentary  to  §  2D1 . 1  captioned 
"Application  Notes  is  amended  in  Note 
21(A)  by  striking  "subsection  (b)(6)"    • 
and  inserting  "subsections  (b)(5)(B)  and 
(b)(5)(C)". 

The  Commentary  to  §  2D1.1  captioned 
"Application  Notes"  is  amended  in 
Note  21(A)(iv)  by  striking 
"amphetamine  or  methamphetamine" 
and  inserting  "illicit". 

The  Commentary  to  §  2D1.1  captioned 
"Application  Notes"  is  amended  in 
Note  21  subdivision  (B)  by  striking 
"(bK6)"  and  inserting  "(b)(5)". 

The  Commentary  to  §  2D1.1  captioned 
"Background"  is  amended  by  inserting 
"(A)"  after  "Subsection  (b)(5)";  by 
striking  "Subsection  (b)(6)"  and 
inserting  "Subsections  (b)(5)(B)  and 
(b)(5)(C)";  by  striking  implements"  and 
inserting  "implement,  in  a  broader 
form,";  and  by  striking  "Public  Law 
106-878"  and  inserting  "Public  Law 
106-310". 

Section  2D1. 10(a)  is  amended  in 
subdivision  (2)  by  striking  "20"  and 
inserting  "27". 

Section  2D1. 10(b)  is  amended  by 
striking  subdivision  (1)  in  its  entirety 
and  inserting  the  following: 

"(1)  ff  the  offense  created  a  substantial 
risk  of  harm  to  the  life  of  a  minor  or  an 
incompetent,  increase  by  3  levels.  If  the 
resulting  offense  level  is  less  than  level 
30,  increase  to  level  30." 

The  Commentary  to  2D1.10  captioned 
"Application  Notes"  is  amended  in  the 
title  to  Note  1  by  striking  "Associated 
with  the  Manufactiire  of  Amphetamine 
and  Methamphetamine". 

The  Commentary  to  2D1.10  captioned 
"Application  Notes"  is  amended  in 
Note  l(A)(iv)  by  striking  "amphetamine 
or  methamphetamine"  and  inserting 
"iUicit". 

The  Commentary  to  2D1.10  captioned 
"Background"  is  amended  by  striking 
"Subsection"  and  inserting 
"Subsections  (a)(2)  and";  by  striking 
"implements"  and  inserting 
"implement,  in  a  broader  form,";  and  by 
striking  "Public  Law  106-878"  and 
inserting  "Public  Law  106-310". 


Issue  for  Comment:  The  Commission 
invites  comment  regarding  whether  it 
should  provide,  for  controlled 
substances  other  than  amphetamine  or 
methamphetamine,  an  upward 
departure  rather  than  an  enhancement 
provision  if  the  manufacture  of  the 
controlled  substance  created  a 
substantial  risk  of  harm  to  human  life  or 
the  environment. 

Proposed  Amendment:  Mandatory 
Restitution  for  Amphetamine  and 
Methamphetamine  Offenses 

8.  Synopsis  of  Proposed  Amendment: 
This  proposed  amendment  implements 
the  provision  in  the  Methamphetamine 
Anti-Proliferation  Act  of  2000,  section 
3613  of  Pub.  L.  106-310,  that  amends  21 
U.S.C.  853(q)  to  provide  mandatory 
restitution  for  offenses  that  involve  the 
manu&cture  of  methamphetamine.  The 
proposed  amendment  amends  §  5E1.1 
(Restitution)  to  include  a  reference  to  21 
U.S.C.  §  853(q)  in  the  guideline 
provision  regarding  mandatory 
restitution. 

Proposed  Amendment 

Section  5E1.1  is  amended  in 
subsection  (a)(1)  by  inserting  ",  or  21 
U.S.C.  §853(q)"  after  "3663A". 

The  Commentary  to  §  5E1.1  captioned 
"Backgroimd"  is  amended  in  the  first 
paragraph  by  inserting  ",  and  21  U.S.C. 
§853(q)"  after  "3663A". 

Proposed  Amendment:  Safety  Valve 

9.  Synopsis  of  Proposed  Amendment: 
This  amendment  proposes  to  delete  the 
language  in  §  2Dl. 1(b)(6)  that  limits 
application  of  the  safety  valve  to 
defendants  at  offense  levels  26  and 
greater.  The  proposed  amendment  also 
deletes  commentary  that  is  outdated 
because  of  the  operation  of  §  5C1.2 
(Limitation  on  Applicability  on 
Statutory  Minimum  Sentences  in 
Certain  Cases).  Conforming  changes  are 
madeto§5Cl.2. 

Proposed  Amendment 

Section  2D1. 1(b)(6)  is  amended  by 
striking  "subdivisions  (l)-(5)"  and 
inserting  "subsections  (a)(l)-{5)";  and 
by  striking  "and  the  offense  level 
determined  above  is  level  26  or  greater". 

The  Conunentary  to  §  2D1.1  captioned 
"Application  Notes"  is  amended  by 
striking  Note  14  in  its  entirety;  and  by 
redesignating  Notes  15  through  20  as 
Notes  14  through  19,  respectively. 

Section  5C1.2  is  amended  in  the  first 
paragraph  by  striking  "In"  and  inserting 
"(a)  Except  as  provided  in  subsection 
(b).  in". 

Section  5C1.2  is  amended  by  inserting 
after  subsection  (a),  as  so  designated  by 
this  amendment,  the  following: 
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"(b)  In  the  case  of  a  defendant  (1)  who 
meets  the  criteria  set  forth  in  subsection 
(a);  and  (2)  for  whom  the  statutorily 
required  minimum  sentence  is  at  least 
five  years,  the  offense  level  applicable 
fit)m  Chapters  Two  (Offense  Conduct) 
and  Three  (Adjustments)  shall  be  not 
less  than  level  17.". 

The  Commentary  to  §  5C1.2  captioned 
"Application  Notes"  is  amended  in 
Notes  2  through  7  by  striking 
"subdivision"  each  place  it  appears  and 
inserting  "subsection  (a)";  and  by 
striking  "subdivisions"  in  Note  3  and 
inserting  "subsection  (a)". 

Proposed  Amendment:  Anhydrous 
Ammonia 

10.  Synopsis  of  Proposed 
Amendment:  This  proposed  amendment 
addresses  the  new  offense,  at  section 
423  of  the  Controlled  Substances  Act  . 
(21  U.S.C.  864),  of  stealing  or 
transporting  across  state  lines 
anhydrous  ammonia  knowing, 
intending,  or  having  reasonable  cause  to 
believe  that  such  anhydrous  ammonia 
will  be  used  to  manufacture  a  controlled 
substance.  This  new  offense,  created  by 
the  Methamphetamine  Anti- 
Proliferation  Act  of  2000,  section  3653 
of  Pub.  L.  106-310,  carries  the  statutory 
penalties  contained  in  section  403  of  the 
Controlled  Substances  Act  (21  U.S.C. 
843),  i.e.,  not  more  than  fours  years' 
imprisonment  (or  not  more  than  eight 
years'  imprisonment  in  the  case  of 
certain  prior  convictions)  or  not  more 
than  10  years'  imprisonment  (or  not 
more  than  20  years'  imprisonment  in 
the  case  of  certain  prior  convictions)  if 
the  offense  involved  the  manufactiu«  of 
methamphetamine. 

The  proposed  amendment  references 
the  new  offense  to  §  2D1.12  (Unlawful 
Possession,  Manufacture,  Distribution, 
or  Importation  of  Prohibited  Flask  or 
Equipment;  Attempt  or  Conspiracy). 
Reference  to  this  gmdeline  is 
appropriate  because  the  new  offiense  is 
similar  to  other  offenses  already 
referenced  to  the  guideline  and  having 
the  same  penalty  structiu^,  such  as  21 
U.S.C.  843(a)(6),  which  among  other 
things  makes  it  unlawful  to  possess  any 
chemical,  product,  or  material  which 
may  be  used  to  manufacture  a 
controlled  substance.  The  proposed 
amendment  also  makes  minor,  non- 
substantive changes  to  the  guideline  in 
order  to  fully  reference  the  new  and 
existing  offenses  into  the  giiideline. 

Proposed  Amendment 

Section  2D1.12  is  amended  in  the 
heading  by  inserting  "Transportation, 
Exportation,"  after  "Distribution,";  by 
striking  "or"  before  "Equipment"  and 
inserting  a  comma;  and  by  inserting  ", 


Chemical,  Product,  or  Material"  after 
"Equipment". 

Section  2D1.12  is  amended  in  each  of 
subsections  (a)(1),  (a)(2),  and  (b)(1).  by 
inserting  "flask,"  after  "prohibited"; 
and  by  inserting  ",  chemical,  product,  or 
material"  after  "equipment". 

The  Commentary  to  §  2D1.12 
captioned  "Statutory  Provisions"  is 
amended  by  inserting  "§  "  before  "843"; 
and  by  inserting  ",  864"  after  "(7)". 

The  Commentary  to  §  2D1.12 
captioned  "Application  Notes"  is 
amended  by  striking  the  text  of  Note  1 
in  its  entirety  and  inserting  the 
following: 

"If  the  offense  involved  the  large-scale 
[(A)]  manufacture,  distribution, 
transportation,  exportation,  or 
importation  of  prohibited  flasks, 
equipment,  chemicals,  products,  or 
material  [;  or  (B)  theft  of  anhydrous 
ammonia,]  an  upward  departure  may  be 
warranted.". 

Appendix  A  (Statutory  Index)  is 
amended  by  inserting  after  the  line 
referenced  to  "21  U.S.C.  §863"  the 
following: 

"21  U.S.C.  §864  2D1.12". 

Issue  for  Comment:  The  Commission 
invites  comment  regarding  whether  the 
enhancement  at  §  2Dl. 12(b)(1)  is 
sufficient  to  account  for  the  seriousness 
of  attempting  or  intending  to 
maniifacture  methamphetamine  through 
the  use  of  anhydrous  ammonia.  Should, 
for  example,  subsection  (b)(1)  of 
§  2D1.12  provide  for  an  enhancement  of 
.  up  to  [10]  levels,  or  should  an 
alternative  method  be  provided  to 
account  for  the  seriousness  of  using 
anhydrous  ammonia,  such  as  a  cross 
reference  to  §  2Dl.ll  using  a  conversion 
to  methamphetamine  if  anhydrous 
ammonia  is  involved?  Generally,  what 
is  the  most  appropriate  penalty 
structiire  for  offenses  involving 
anhydrous  ammonia? 

Proposed  Amendment:  GHB 

11.  Synopsis  of  Proposed 
Amendment:  This  proposed  amendment 
implements  the  Hillory  J.  Farias  and 
Samantha  Reid  Date-Rape  Drug 
Prohibition  Act  of  2000,  Pub.  L  106- 
172  (the  "Act"),  which  provides  the 
emergency  scheduling  of  gamma 
hydroxybutyric  acid  ("GHB")  as  a 
Schedule  I  controlled  substance  under 
the  Controlled  Substances  Act  when  the 
drug  is  used  illicitly.  (There  are 
approved  applications  of  GHB  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act, 
for  which  the  drug  is  scheduled  in 
Schedule  m.)  The  Act  also  amended 
section  401(b)(1)(C)  of  the  Conti-olled 
Substances  Act  (21  U.S.C.  841(b)(1)(C)) 
and  section  1010(b)(3)  of  the  Controlled 
Substances  Import  and  Export  Act  (21 


U.S.C.  §  960(b)(3))  to  provide  penalties 
of  not  more  than  20  years  for  an  offense 
that  involves  GHB.  Additionally,  the 
Act  added  gamma  butyrolactone 
("GBL")  to  the  list  of  List  I  chemicals  in 
section  401(b)(1)(C)  of  the  Controlled 
Substances  Act  (21  U.S.C.  841(b)(1)(C)). 

Under  the  current  structure  of  the 
Drug  Quantity  Table  in  §  2Dl .  1 ,  GHB  • 
and  other  Schedule  I  and  II  depressants, 
with  statutory  maximum  terms  of 
imprisonment  of  20  years,  are  sentenced 
identically  to  Schedule  III  substances, 
which  have  a  five-year  statutory 
maximum.  The  guidelines  provide  a 
maximum  offense  level  of  level  20  for 
these  substances,  which  equates  to  a 
sentencing  range  of  33  to  44  months  for 
offenders  with  minimal  or  no  criminal 
history  (Criminal  History  Category  I). 
The  lack  of  penalty  distinctions  between 
offenses  with  such  divergent  statutory 
maxima  raises  proportionality  concerns. 
Recognizing  the  need  to  provide  higher 
penalties  for  the  more  serious  offenses 
involving  Schedule  I  and  II  depressants, 
the  proposed  amendment  eliminates  the 
maximum  base  offense  level  of  level  20 
in  the  Drug  Quantity  Table  of  §  2D1.1 
for  Schedule  I  and  U  depressants 
(including  GHB).  The  same  change  is 
made  with  respect  to  flunitrazepam, 
which,  for  sentencing  purposes,  is  tied 
to  Schedule  I  and  II  depressants. 

The  proposed  amendment  also 
amends  the  Chemical  Quantity  Table  in 
§  2D1.11  to  include  GBL,  a  precxu^or  for 
GHB,  as  a  List  I  chemical,  (jffense  levels 
for  GBL  were  established  in  the  same 
foshion  as  other  list  I  chemicals.  The 
offense  level  for  a  specific  quantity  of 
GHB  that  can  be  produced  from  a  given 
quantity  of  GBL,  assuming  a*50  percent 
yield,  was  determined  using  the  Drug 
Quantity  Table  in  §  2D1.1.  From  this 
offense  level,  six  levels  were  subtracted. 
This  result  identifies  the  corresponding 
offense  level  in  the  Chemical  Quantity 
Table  in  §2Dl.ll. 

The  proposed  amendment  also  adds 
Iodine  to  the  Chemical  Quantity  Table 
in  response  to  a  recent  classification  of 
iodine  as  a  List  II  chemical.  Iodine  is 
used  to  produce  hydrogen  iodide  which, 
in  the  presence  of  water,  becomes 
hydriodic  acid,  a  list  I  chemical  that  is 
a  reagent  used  in  the  production  of 
amphetamine  and  methamphetamine. 
The  penalties  for  Iodine  were 
established  based  upon  its  conversion  to 
hydriodic  acid. 

Proposed  Amendment 

(1)  Uncap  Schedule  I  and  II  Depressants 

Section  2D1. 1(c)(1)  is  amended  by 
striking  the  period  after  "Hashish  Oil" 
and  inserting  a  semi-colon;  and  by 
inserting  at  the  end  the  following: 
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"30,000,000  units  or  more  of 
Schedule  I  or  II  Depressants:  1,875,000 
units  or  more  of  Flunitrazepam.". 

Section  2D1. 1(c)(2)  is  amended  by 
striking  the  period  after  "Hashish  Chi" 
and  inserting  a  semi-colon;  and  by 
inserting  at  the  end  the  following: 

"At  least  10.000,000  but  less  than 
30,000,000  units  of  Schedule  I  or  II 
Depressants:  At  least  625,000  but  less 
than  1,875,000  units  of  Flunitrazepam.". 

Section  2D1. 1(c)(3)  is  amended  by 
striking  the  period  after  "Hashish  Oil" 
and  inserting  a  semi-colon;  and  by 
inserting  at  the  end  the  following: 

"At  least  3,000,000  but  less  than 
10,000.000  units  of  Schedule  I  or  II 
Depressants;  At  least  187,500  but  less 
than  625.000  units  of  Flunitrazepam.". 

Section  2D1. 1(c)(4)  is  amended  by 
striking  the  period  after  "Hashish  Oil" 
and  inserting  a  semi-colon;  and  by 
inserting  at  the  end  the  following: 

"At  least  1,000.000  but  less  than 
3,000.000  units  of  Schedule  I  or  D 
Depressants;  At  least  62,500  but  less 
than  187.500  units  of  Flunitrazepam.". 

Section  2Dl.  1(c)(5)  is  amended  by 
striking  the  period  after  "Hashish  Oil" 
and  inserting  a  semi-colon;  and  by 
inserting  at  the  end  the  following: 

"At  least  700,000  but  less  than 
1 ,000,000  units  of  Schedule  I  or  11 
Depressants;  At  least  43.750  but  less 
thtui  62,500  units  of  Flunitrazepam.". 

Section  2D1. 1(c)(6)  is  amended  by 
striking  the  period  after  "Hashish  Oil" 
and  inserting  a  semi-colon;  and  by 
inserting  at  the  end  the  following: 

"At  least  400.000  but  less  than 
700.000  units  of  Schedule  I  or  II 
Depressants;  At  least  25,000  but  less 
than  43,750  units  of  Flunitrazepam.". 

Section  2D1. 1(c)(7)  is  amended  by 
striking  the  period  after  "Hashish  Oil" 
and  inserting  a  semi-colon;  and  by 
inserting  at  the  end  the  following: 

"At  least  100,000  but  less  than  ^ 

400,000  units  of  Schedule  1  or  n 
Depressants;  At  least  6.250  but  less  than 
25.000  units  of  Flunitrazepam." 

Section  2Dl.  1(c)(8)  is  amended  by 
striking  the  period  after  "Hashish  Oil" 
and  inserting  a  semi-colon;  and  by 
inserting  at  the  end  the  following: 

"At  least  80,000  but  less  than  100,000 
units  of  Schedule  I  or  II  Depressants;  At 
least  5.000  but  less  than  6.250  units  of 
Flunitrazepam. ' ' . 

Section  2Dl.  1(c)(9)  is  amended  by 
striking  the  period  after  "Hashish  Oil" 
and  inserting  a  semi-colon;  and  by 
inserting  at  die  end  the  following: 

"At  least  60,000  but  less  than  80.000 
units  of  Schedule  I  or  n  Depressants;  At 
least  3,750  but  less  than  5,000  units  of 
Flunitrazepam.". 

Section  2Dl.l(c)(10)  is  amended  in 
the  line  referenced  to  Schedule  I  or  11 


Depressants  by  striking  "40,000  or 
more"  and  inserting  "At  least  40.000  but 
less  than  60,000";  and  in  the  line 
referenced  to  Flimitrazepam,  by  striking 
"2,500  or  more"  and  inserting  "At  least 
2,500  but  less  than  3.750". 

The  Commentary  to  §  2D1 . 1  captioned 
"Application  Notes"  is  amended  in 
Note  10  in  the  Drug  Equivalency  Tables 
in  the  subdivision  captioned 
"Flunitrazepam  *   *   *  "  in  the  heading 
by  striking  "  *  *  *  "  after 
"Flunitrazepam";  and  by  striking  the 
following: 

"  *   *   *  Provided,  that  the  combined 
equivalent  weight  of  flunitrazepam,  all 
Schedule  I  or  n  depressants.  Schedule 
m  substances.  Schedule  IV  substances, 
and  Schedule  V  substances  shall  not 
exceed  99.99  kilograms  of  marihuana.". 

The  Commentary  to  §  2D1.1  captioned 
"Application  Notes"  is  amended  in 
Note  10  in  the  Drug  Equivalency  Tables 
in  the  subdivision  captioned  "Schedule 
I  or  n  Depressants  *  *  *  "  in  the 
heading  by  striking  "*  *  *  "  after 
"Schedule  I  or  II  Depressants";  and  by 
striking  the  following: 

"  *  *  *  Provided,  that  the  combined 
equivalent  weight  of  all  Schedule  I  or  n 
depressants.  Schedule  III  substances, 
Schedule  TV  substances  (except 
flunitrazepam),  and  Schedule  V 
substances  shall  not  exceed  59.99 
kilograms  of  marihuana.". 

(2)  Adding  GBL  and  Iodine  to  the 
Chemical  Quantity  Table  in  §"2Dl.ll 

Section  2D1. 11(d)(1)  is  amended  by 
inserting  at  the  end  the  following: 

"10,000  KG  or  more  of  Gamma- 
butyrolactone.". 

Section  2D1. 11(d)(2)  is  amended  in 
the  subdivision  captioned  "List  I 
Chemicals"  by  inserting  at  the  end  the 
following: 

"At  least  3.000  KG  but  less  than 
10.000  KG  of  Gamma-butyrolactone;"; 

and  in  the  subdivision  captioned 
"List  n  Chemicals"  by  striking  the 
period  after  "Toluene"  and  inserting  a 
semi-colon;  and  by  inserting  at  the  end 
the  following: 

"7.52  KG  or  more  of  Iodine.". 

Section  2D1. 11  (d)(3)  is  amended  in 
the  subdivision  captioned  "List  I 
Chemicals"  by  inserting  at  the  end  the 
followring: 

"At  least  1.000  KG  but  less  than  3.000 
KG  of  Gamma-butyrolactone;"; 

and  in  the  subdivision  captioned 
"List  n  Chemicals"  by  striking  the 
period  after  "Toluene"  and  inserting  a 
semi-colon;  and  by  inserting  at  the  end 
the  following: 

"At  least  2.51  KG  but  less  than  7.52 
KG  of  Iodine.". 

Section  2D1. 11(d)(4)  is  amended  in 
the  subdivision  captioned  "List  I 


Chemicals"  by  inserting  at  the  end  the 
following: 

"At  least  700  KG  but  less  than  1.000 
KG  of  Gamma-butyrolactone;"; 

and  in  the  subdivision  captioned 
"List  n  Chemicals"  by  striking  the 
period  after  "Toluene"  and  inserting  a 
semi-colon;  and  by  inserting  at  the  end 
the  following: 

"At  least  1.76  KG  but  less  than  2.51 
KG  of  Iodine.". 

Section  2Dl. 11(d)(5)  is  amended  in 
the  subdivision  captioned  "List  I 
Chemicals"  by  inserting  at  the  end  the 
following: 

"At  least  400  KG  but  less  than  700  KG 
of  Gamma-butyrolactone;"; 

and  in  the  subdivision  captioned 
"List  n  Chemicals"  by  striking  the 
period  after  "Toluene"  and  inserting  a 
semi-colon;  and  by  inserting  at  the  end 
the  following: 

"At  least  1  KG  but  less  than  1.76  KG 
of  Iodine.". 

Section  2D1. 11  (d)(6)  is  amended  in 
the  subdivision  captioned  "List  I 
Chemicals"  by  inserting  at  the  end  the 
followiitg: 

"At  least  100  KG  but  less  than  400  KG 
of  Gamma-butyrolactone;"; 

and  in  the  subdivision  captioned 
"List  n  Chemicals"  by  striking  the 
period  after  "Toluene"  and  inserting  a 
semi-colon;  and  by  inserting  at  the  end 
the  following: 

"At  least  250.8  G  but  less  than  1  KG 
of  Iodine.". 

Section  2D1. 11  (d)(7)  is  amended  in 
the  subdivision  captioned  "List  I 
Chemicals"  by  inserting  at  the  end  the 
following: 

"At  least  80  KG  but  less  than  100  KG 
of  Gamma-butyrolactone;"; 

and  in  the  subdivision  captioned 
"List  n  Chemicals"  by  striking  the 
period  aftw  "Toluene"  and  inserting  a 
semi-colon;  and  by  inserting  at  the  end 
the  following: 

"At  least  200.64  G  but  less  than  250.8 
G  of  Iodine.". 

Section  2D1. 11  (d)(8)  is  amended  in 
the  subdivision  captioned  "List  I 
Chemicals"  by  inserting  at  the  end  the 
following: 

"At  least  60  KG  but  less  than  80  KG 
of  Gamma-butyrolactone;"; 

and  in  the  subdivision  captioned 
"List  n  Chemicals"  by  striking  the 
period  after  "Toluene"  and  inserting  a 
semi-colon;  and  by  inserting  at  the  end 
the  following: 

"At  least  150.48  G  but  less  than 
200.64  KG  of  Iodine.". 

Section  2Dl.  11  (d)(9)  is  amended  in 
the  subdivision  captioned  "List  I 
Chemicals"  by  inserting  at  the  end  the 
following: 

"At  least  40  KG  but  less  than  60  KG 
of  Gamma-butyrolactone;"; 
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and  in  the  subdivision  captioned 
"List  n  Chemicals"  by  striking  the 
period  after  "Toluene"  and  inserting  a 
semi-colon;  and  by  inserting  at  the  end 
the  following: 

"At  least  100.32  G  but  less  than 
150.48  G  of  Iodine.". 

Section  2Dl.ll(d)(10)  is  amended  in 
the  subdivision  captioned  "List  I 
Chemicals"  by  inserting  at  the  end  the 
following: 

"Less  than  40  KG  of  Gamma- 
butyrolactone;"; 

and  in  the  subdivision  captioned 
"List  n  Chemicals"  by  striking  the 
period  after  "Toluene"  and  inserting  a 
semi-colon;  and  by  inserting  at  the  end 
the  following: 

"Less  than  100.32  G  of  Iodine.". 

Proposed  Amendment:  Economic  Crime 
Package 

1 1 12.  Synopsis  of  Proposed 
Amendment:  The  Economic  Crime 
Package  consists  of  six  parts.  Part  A  is 
a  proposal  to  consolidate  the  theft, 
property  destruction  and  fraud 
guidelines.  Part  B  contains  three  options 
for  the  loss  table  for  the  consolidated 
guideline  and  two  options  for  a  revised 
loss  table  in  §  2T4.1  (Tax  Table).  Part  C 
contains  two  proposals  to  amend  the 
definition  of  loss  for  the  consolidated 
guideline.  Part  D  proposes  necessary 
changes  to  several  guidelines  which 
refer  to  the  loss  tables  in  either  §  2B1.1 
(Larceny,  Embezzlement,  and  Other 
Forms  of  Theft)  or  §  2F1.1  (Fraud  and 
Deceit)  if  the  Commission  were  to  adopt 
one  of  the  proposed  new  loss  tables. 
Part  E  contains  the  technical  and 
conforming  amendments  to  the 
guidelines  that  would  be  necessary  as  a 
result  of  the  theft  and  fraud 
consolidation.  Part  F  contains  a 
proposal  to  resolve  a  circuit  split 
regarding  the  computation  of  tax  loss  in 
§2Tl.l. 

Part  A.  Consolidation  of  Theft,  Property 
Destruction  and  Fraud 

Synopsis  of  Proposed  Amendment: 
This  amendment  consolidates  the  three 
guidelines  covering  theft  (§  2B1.1). 
property  destruction  (§  2B1.3).  and 
fraud  (§  2F1.1).  Consolidation  of  these 
guidelines  is  proposed  in  response  to 
concerns  raised  by  probation  officers, 
judges,  and  practitioners  over  several 
years.  The  issues  were  among  those 
discussed  during  Conmiission  public 
hearings  in  1997  and  1998  on 
difficulties  posed  by  having  different 
commentary  in  the  theft  and  fraud 
guidelines  applicable  to  the  calculation 
and  definition  of  loss  and  related  issues. 
Commentators  have  also  noted  that 
although  theft  and  fraud  offenses  are 
conceptually  similar,  differences  in 


guideline  structure  can  lead  to  disparate 
penalty  levels  among  similar  cases, 
depending  on  how  the  offense  is 
charged,  and  the  court's  choice  of  the 
applicable  guideline  pursuant  to 
§1B1.2. 

Bracketed  place  holders  are  indicated 
for  the  loss  table  (see  Part  B),  definition 
of  loss  (see  Part  C),  and  the  options 
regarding  two  circuit  conflicts:  Tax  loss 
(see  Part  F)  and  new  commentary 
regarding  the  application  of  subsection 
(b)(3)  regarding  a  "person  in  the 
business  of  receiving  and  selling 
receiving  stolen  property."  and  a 
scholarship  fraud  enhancement  and 
accompanying  application  note.  In  the 
event  that  the  Commission  does  not 
promulgate  the  consolidation  proposal, 
these  bracketed  options  can  be 
promulgated  separately. 

Base  Offense  Level:  The  proposal  calls 
for  a  base  offense  level  of  level  6.  The 
current  base  offense  level  for  fraud 
offenses  is  level  6;  the  base  offense  level 
for  theft  and  property  destruction 
offenses  ciurently  is  level  4.  Starting 
with  the  base  offense  level  6,  the 
proposed  loss  table  for  the  consolidated 
guideline  envisions  two-level 
increments  for  increasing  loss  amounts 
beginning  at  $5,000.  Currently  the  loss 
table  for  theft  offenses  provides  one- 
level  enhancements  when  loss  exceeds 
$100,  $1,000,  $2,000.  and  $5,000, 
respectively,  so  that  a  theft  offense 
involving  more  than  $2,000  in  loss 
results  in  an  offense  level  of  level  7, 
with  the  possibility  of  an  additional 
increase  for  more-tiban-minimal 
planning.  Under  the  proposed 
consolidated  loss  table,  a  theft  offense 
involving  more  than  $2,000  (but  less 
than  $5,000]  would  receive  the  base 
offense  level  of  level  6,  with  no  possible 
increase  for  more-than-minimal 
planning 

In  contrast,  under  the  proposed  table, 
a  fraud  offense  involving  the  same 
amount  of  loss  would  start  with  the 
same  base  offense  level  of  level  6  but 
would  receive  no  additional  increase 
based  on  the  loss  amount.  Under  the 
ciirrent  fraud  table,  this  offense  would 
result  in  an  offense  level  of  level  7  for 
loss  because  the  current  fraud  loss  table 
provides  a  one-level  increase  for  loss 
amounts  in  excess  of  $2,000  (but  less 
than  $5,000). 

More  than  Minimal  Planning:  Section 
2Fl. 1(b)(2)  currently  provides  a  two- 
level  increase  if  the  offense  involved  (A) 
more  than  minimal  planning,  or  (B)  a 
scheme  to  defraud  more  than  one 
victim.  The  proposal  deletes  this 
enhancement  fitim  the  consolidated 
guideline.  The  more  than  minimal 
planning  enhancement  is  deleted  due  to 
the  potential  overlap  between  this 


enhancement  and  the  sophisticated 
means  enhancement.  The  scheme  to 
defraud  more  than  one  victim 
enhancement  is  deleted  for  two  reasons: 
(1)  If  the  adjustment  were  retained 
uimiodified  in  a  consolidated  guideline, 
it  would  apply  to  cases  ciurenUy 
sentenced  under  §  23 1.1  where  it  is  not 
currently  applicable;  and  (2)  in  its 
current  form  it  might  be  hard  to  justify 
providing  a  two-level  increase  in  every 
case  in  which  there  is  more-than-one 
victim,  particularly  in  the  face  of  the 
new  Chapter  Three  adjustment  in  the 
vulnerable  victim  guideline  (§  3A1.1) 
that  provides  (only)  a  two-level  increase 
if  the  offense  involved  "a  large  number 
of  vulnerable  victims." 

As  an  alternative  to- the  scheme  to 
defraud  more  than  one  victim 
enhancement,  this  amendment  provides 
an  enhancement  based  on  the  number  of 
victims,  to  provide  additional 
punishment  for  offenses  involving 
multiple  victims.  The  victim  table 
proposes  building  in  the  current  "mass- 
marketing"  enhancement  as  an 
alternative  way  of  triggering  the  two- 
level  increase  provided  if  there  were 
more  than  4  and  less  than  50  victims. 
The  amendment  proposes  that  if  the 
proposed  victim  table  is  adopted,  and  a 
victim  enhancement  is  applicable  in  a 
given  case,  then  the  enhancement  under 
3A1. 1(b)(2)  for  "a  large  number  of 
viilnerable  victims"  could  not  also 
apply  in  that  case. 

Theft  of  Undelivered  U.S.  Mail:  The 
current  "floor"  offense  level  of  level  6 
for  the  theft  of  undelivered  United 
States  mail  is  proposed  to  be  deleted 
because  the  proposal  raises  the  base 
offense  level  from  level  4  to  6  for  such 
offenses,  making  the  floor  unnecessary. 
However,  if  the  Commission  adopts  the 
enhancement  providing  for  a  two-level 
reduction  if  loss  is  less  than  $2,000.  it 
might  be  necessary  to  retain  this  floor  of 
level  6. 

In  the  Business  of  Receiving  and 
Selling  Stolen  Property:  Section 
2B  1.1  (b)(4)(B)  provides  a  2-level 
enhancement  if  the  offense  involved 
receiving  stolen  property  and  the 
defendant  was  in  the  business  of 
receiving  and  selling  stolen  property. 
The  proposed  amendment  addresses  an 
issue  that  has  arisen  in  case  law 
regarding  what  conduct  qualifies  a 
defendant  for  the  4-level  enhancement. 

In  determining  the  meaning  of  "in  the 
business  of,  three  circuits  apply  what 
has  been  coined  the  "fence  test"  in 
which  the  court  must  consider  (1)  if  the 
stolen  property  was  bought  and  sold, 
and  (2)  to  what  extent  the  stolen 
property  transactions  encouraged  others 
to  commit  property  crimes.  Three  other 
circuits  have  adopted  the  "totality  of  the 
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circumstances  test"  that  focuses  on  the 
"regularity  and  sophistication"  of  the 
defendant's  operation.  Though  the 
factors  considered  by  all  of  these 
circuits  are  similar,  the  approaches  are 
different. 

The  fence  test  involves  making  an 
ultimate  determination  of  whether  (1) 
the  stolen  property  was  bought  and 
sold,  and  (2)  the  stolen  property 
transactions  encouraged  others  to 
commit  property  crimes.  In  making  this 
determination,  the  court  considers 
bctors  such  as  the  regularity  of  the 
defendant's  operation,  the  volimie  of  the 
business,  the  quick  turnover  of  the 
stolen  items,  the  value  of  the  stolen 
items,  the  sophistication  of  the 
defendant's  operation,  any  use  of  a 
legitimate  business  to  facilitate  the 
turnover  of  the  stolen  items,  the 
defendant's  connections  with  thieves 
and  purchasers  of  the  stolen  items,  and 
the  use  of  technology  and 
communications . 

The  totality  of  the  circumstances  test 
involves  consideration  of  the 
circumstances  in  each  case  with 
particular  emphasis  on  the  regularity 
and  sophistication  of  the  defendant's 
operation,  looking  at  such  factors  as  the 
amoimt  of  income  generated  through 
fiencing  activities,  the  value  of  the 
property  handled,  the  defendant's  past 
activities,  the  defendant's  demonstrated 
interest  in  continuing  or  expanding  the 
operation,  the  use  of  technology  and 
communication,  and  the  defendant's 
connections  with  thieves  and 
purchasers  of  stolen  property. 

This  amendment  adopts  the  totality  of 
the  circiunstances  test,  basing 
application  of  the  enhancement  on  the 
cinnunstances  surrounding  the 
defendant  and  his  business  as  opposed 
to  the  effect  the  fencing  operation  has  in 
encouraging  others  to  commit  crimes. 

College  Scholarship  Fmud 

Subsection  (b)(9)(D)  implements  the 
the  directive  in  section  3  of  the  College 
Scholarship  Fraud  Prevention  Act  of 
1999,  Pub.  L.  106-420.  The  directive 
requires  the  Commission  to  amend  the 
guidelines: 

*   *   •  in  order  to  provide  for  enhanced 
penalties  for  any  offense  involving  fraud  or 
misrepresentation  in  connection  with  the 
obtaining  or  providing  of,  or  the  furnishing 
of  information  to  a  consumer  on,  any 
scholarship,  grant,  loan,  tuition,  discount, 
award,  or  other  financial  assistance  for 
purposes  of  Hnancing  an  education  at  an 
institution  of  higher  education,  such  that 
those  penalties  are  comparable  to  the  base 
offense  level  for  misrepresentation  that  the 
defendant  was  acting  on  behalf  of  a 
charitable,  educational,  religious,  or  political 
organization,  or  a  government  agency. 


The  amendment  adds  an  additional 
alternative  enhancement  that  applies  if 
the  offense  involves  a  misrepresentation 
to  a  consumer  in  connection  with 
obtaining,  providing,  or  furnishing 
financial  assistance  for  an  institution  of 
higher  education.  This  proposed 
enhancement  is  targeted  at  the  provider 
of  the  financial  assistance  or  scholarship 
services,  not  the  individual  applicant 
for  such  assistance  or  scholarship, 
consistent  with  the  intent  of  the 
legislation. 

Risk  of  Bodily  Injury  Enhancement: 
The  proposal  provides  for  two 
substantive  changes  with  respect  to  the 
enhancement  involving  conscious  or 
reckless  risk  of  serious  bodily  injury. 
First,  it  increases  the  "floor"  offense 
level  firom  level  13  to  level  14.  Second, 
it  inserts  "death"  before  the  term  "or 
serious  bodily  injury"  because,  as  a 
practical  matter,  a  risk  of  serious  bodily 
injury  is  likely  also  to  entail  a  risk  of 
death.  Including  "of  death"  also  will 
provide  consistency  throughout  the 
Guidelines  Manual.  Currently,  "risk  of 
death  or  serious  bodily  injury"  appears 
in  a  number  of  other  guidelines  as  either 
an  alternative  base  offense  level, 
specific  offense  characteristic,  or  invited 
upward  departure  (see.  e.g..  §  2A2.2 
comment  (n.3);  §2Kl.4(a)(l)(2): 
§  2Q1 .4(b)(1)).  The  fraud  guideline  is  the 
only  guideline  in  which  risk  of  serious 
bodily  injury  appears  as  a  sentencing 
factor  without  a  reference  to  "risk  of 
death". 

This  enhancement  stems  fi'om  a  1988 
congressional  directive  in  which  the 
Commission  was  instructed  to  amend 
the  fi^ud  guideline  to  provide  an 
appropriate  enhancement  for  a  fraud 
offense  that  creates  a  conscious  or 
reckless  risk  of  serious  bodily  injury. 
The  Commission  was  further  instructed 
to  consider  the  appropriateness  of  a 
minimum  enhancement  of  two  offense 
levels  for  this  conduct.  The  legislation 
did  not  require  a  "floor"  offense  level. 

The  proposal  increases  the  "floor" 
from  level  13  to  level  14  to  promote 
proportionality  between  this  and  other 
guidelines  covering  similar  conduct. 
Within  the  current  theft  and  fi^ud 
guidelines,  there  are  three  specific 
offense  characteristics  that  have  a  higher 
floor  offense  level  than  the  current  risk 
of  bodily  injury  enhancement:  (1)  "Chop 
shops":  level  14;  (2)  jeopardizing  the 
solvency  of  a  financial  institution:  level 
24;  and  (3)  personally  receiving  more 
than  $1  million  bom  a  financial 
institution:  level  24  (congressionally 
directed  minimum). 

Other  conceptually  similar  offense 
conduct  under  various  guidelines  is 
graded  as  follows: 


(1)  Reckless  voluntary  manslaughter 
(§2A1.4):  level  14 

(2)  Operating  a  common  carrier  under 
influence  of  drugs  or  alcohol,  no  death 
or  serious  bodily  injury  resulting 
(§2D2.3):  level  13 

(3)  Arson  creating  a  substantial  risk  of 
death  or  serious  bodily  injury  (§  2K1.4): 
level  20 

(4)  Immigration  smuggling  offense 
creating  a  substantial  risk  of  death  or 
serious  bodily  injury  (§  2L1.1):  2-level 
enhancement,  "floor"  of  level  18 

(5)  Environmental  offenses  resulting 
in  risk  of  death  or  serious  bodily  injury 
(§§  2Q1.1,  2Q1.2,  2Q1.3,  2Q1.4):  Offense 
level  varies  from  level  17  to  level  24. 

Gross  Receipts  Enhancement:  The 
proposed  amendment  presents  two 
options  for  modifying  this 
enhancement,  which  currently  provides 
a  4-level  increase  and  a  floor  offense 
level  of  level  24  for  a  defendant  who 
personally  derives  more  than  $1  million 
in  gross  receipts  from  an  offense  that 
affected  a  financial  institution. 

The  gross  receipts  enhancement 
derives  from  a  1990  congressional 
directive  requiring  a  minimum  offense 
level  of  level  24  if  the  defendant  derived 
more  than  $1  million  in  gross  receipts 
fit)m  certain  offenses  that  affected 
financial  institutions.  The  Commission 
had  received  and  implemented  a  related 
directive  the  previous  year  requiring 
that  the  guidelines  provide  a 
"substantial  period  of  incarceration"  for 
certain  specific  offenses  that 
"substantially  jeopardize  the  safety  and 
soimdness  of  a  federally  insured 
financial  institution."  In  each  case,  the 
Commission  constructed  an 
enhancement  that  was  considerably 
broader  and  more  severe  than  the 
directive  required.  In  part,  this  was  the 
Commission's  way  of  responding  to  the 
increases  in  statutory  maximum 
penalties  for  financial  institution 
offenses  that  Congress  enacted  in  1989 
and  1990.  The  Commission  had 
modestly  increased  the  penalties  for  all 
fraud  offenses  with  substantial 
monetary  losses  in  1989.  Rather  than 
increase  the  loss  table  again,  or  adopt  a 
generally  applicable  enhancement  for 
fraud  against  financial  institutions,  the 
Commission  elected  to  use  the  two 
congressionally  directed  enhancements 
as  mechanisms  for  ensuring  more 
stringent  penalties  for  the  more  severe 
forms  of  those  offenses. 

Option  1  deletes  the  4-level  increase 
for  deriving  more  than  $1  million  in 
gross  receipts  bom  the  offense  but 
retains  the  "floor"  offense  level  of  level 
24  for  such  conduct  (in  order  to  retain 
compliance  with  the  congressional 
directive).  The  4-level  increase  is 
deleted  imder  the  assumption  that  a  loss 
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isihle  will  be  adopted  that  builds  in 
increases  for  relatively  high  dollar 
losses;  the  deletion  would  prevent 
double-counting  for  the  fact  of  a  high 
dollar  loss.  Option  2  retains  the  current 
floor  offense  level  but  reduces  the  4- 
level  enhancement  to  2  levels. 

Sentencing  Data:  Due  to  the  structure 
of  this  enhancement  and  the 
Commission's  data  collection  methods  it 
is  impossible  to  determine  which 
offenders  received  increases  for 
jeopardizing  a  financial  institution  and 
which  offenders  received  increases  for 
gross  receipts  in  excess  of  $1,000,000. 
Nevertheless,  33  fr^ud  offenders  (0.5  %) 
received  an  increase  under  this 
enhancement. 

Additional  Cmss  References 

(A)  This  proposal  adds  a  more 
generally  applicable  cross  reference  that 
would  apply  whenever  a  broadly 
applicable  fraud  statute  is  used  to  reach 
conduct  that  is  more  specifically 
addressed  in  another  Chapter  Two 
guideline  (if  the  resulting  offense  level 
is  greater]. 

Currently,  Application  Note  14  in  the 
frciud  guideline  instructs  the  user  to 
move  to  another,  more  appropriate 
Chapter  Two  guideline  under 
circumstances  in  which:  (1)  The 
defendant  is  convicted  of  a  broadly 
applicable  fraud  statue  [e.g.,  18  U.S.C. 
§  1001),  and  (2)  the  convicted  conduct  is 
more  appropriately  covered  by  another 
Chapter  Two  guideline  specifically 
tailored  to  that  conduct.  In  essence,  this 
note  is  not  a  cross  reference,  but  rather 
a  reminder  of  the  principles  enunciated 
ip  §  lBl.2  regarding  application  of  the 
guideline  most  appropriate  for  the 
convicted  conduct.  Moreover,  unlike  the 
more  typical  cross  reference,  under  this 
instruction  the  user  locates  and  applies 
the  more  appropriate  guideline,  even  if 
it  yields  an  offense  level  lower  than 
would  have  been  obtained  under  the 
fraud  guideline. 

Experience  over  the  years 
demonstrates  that  this  application  note 
is  not  well  known  or  understood,  and 
hence,  not  applied  consistently.  One 
way  of  possibly  addressing  these 
problems  would  be  to  convert  the 
application  note  into  a  cross  reference. 
ITie  more  highly  visible  approach  of 
incorporating  the  instruction  directly 
into  the  guideline  should  ensure  more 
consistent  application,  without 
changing  the  basic  policy  of  using  the 
cross  reference  to  move  to  the  guideline 
most  appropriate  for  the  conduct  of 
which  the  defendant  was  convicted. 

Proposed  Amendment  (Part  A) 

Chapter  Two,  Part  F,  is  amended  in 
tile  heading  by  striking  " — Offenses 


Involving  Fraud  or  Deceit";  and  by 
striking  §§  2F1.1  and  2F1.2  in  their 
entirety. 

Chapter  Two  is  amended  by  striking 
the  heading  to  Part  B;  by  striking  the 
heading  to  Subpart  1;  by  striking  the 
Introductory  Commentary  to  such 
subpart;  and  by  striking  §§  2B1.1  and 
2  B  1.3  in  their  entirety  and  inserting  the 
following: 

"Part  B — Basic  Economic  Offenses 

1.  Theft,  Embezzlement,  Receipt  of 
Stolen  Property,  Property  Destruction, 
Fraud  and  Insider  Trading 

Introductory  Commentary 

These  sections  address  basic  forms  of 
property  offenses:  theft,  embezzlement, 
fraud,  forgery,  counterfeiting  (other  than 
offenses  involving  altered  or  counterfeit 
bearer  obligation  of  the  United  States), 
insider  trading,  transactions  in  stolen 
goods,  and  simple  property  damage  or 
destruction.  (Arson  is  dealt  with 
separately  in  Part  K,  Offenses  Involving 
Public  Safety.)  These  guidelines  apply 
to  offenses  prosecuted  under  a  wide 
variety  of  federal  statutes,  as  well  as 
offenses  that  arise  imder  the 
Assimilative  Crimes  Act. 

§  2B1.1.  Larceny,  Embezzlement,  and 
Other  Forms  of  Theft;  Offenses 
Involving  Stolen  Property;  Property 
Damage  or  Destruction;  Fraud  and 
Deceit;  Offenses  Involving  Altered  or 
Counterfeit  Instnmidnts  Other  than 
Counterfeit  Bearer  Obligations  of  the 
United  States 

(a)  Base  Offense  Level:  6 

(b)  Specific  Offense  Characteristics 

(1)  If  the  loss  exceeded 

[$2000]  [$5,000],  increase  the  offense 
level  as  follows: 

[Loss  Table  Options — See  Part  B  of 
this  amendment] 

(2)  If  the  offense— 

(A)  (i)  involved  more  than  4,  but  less 
than  50,  victims;  or  (ii)  was  committed 
through  mass-marketing,  increase  by  2 
levels;  or 

(B)  involved  50  or  more  victims, 
increase  by  4  levels. 

(3)  If  the  theft  was  from  the  person  of 
another,  increase  by  2  levels. 

(4)  If  the  offense  involved  receiving 
stolen  property,  and  the  defendant  was 
a  person  in  the  business  of  receiving 
and  selling  stolen  property,  increase  by 
2  levels. 

(5)  If  the  offense  involved 
misappropriation  of  a  trade  secret  and 
the  defendant  knew  or  intended  that  the 
offense  would  benefit  any  foreign 
government,  foreign  instrumentality,  or 
foreign  agent,  increase  by  2  levels. 

(6)  ff  the  offense  involved  theft  to, 
damage  of,  or  destruction  of  property 


from  a  national  cemetery,  increase  by  2 
levels. 

1(7)  ff  the  loss  was  $2,000  or  less, 
decrease  by  2  levels.) 

(8)  If  the  offense  involved  (A)  a 
misrepresentation  that  the  defendant 
was  acting  on  behalf  of  a  charitable, 
educational,  religious  or  political 
organization,  or  a  government  agency; 
(B)  a  misrepresentation  or  other 
fraudulent  action  during  the  course  of  a 
bankruptcy  proceeding;  (C)  a  violation 
of  any  prior,  specific  judicial  or 
administrative  order,  injunction,  decree, 
or  process  not  addressed  elsewhere  in 
the  guidelines  [;  or  (D)  a 
misrepresentation  to  a  consumer  in 
connection  with  obtaining,  providing,  or 
furnishing  financial  assistance  for  an 
institution  of  higher  education,  increase 
by  2  levels].  If  the  resulting  offense  level 

•  is  less  than  level  10,  increase  to  level  10. 

(9)  If  (A)  the  defendant  relocated,  or 
participated  in  relocating,  a  fraudulent 
scheme  to  another  jurisdiction  to  evade 
law  enforcement  or  regulatory  officials; 
(B)  a  substantial  part  of  a  fraudulent 
scheme  was  committed  from  outside  the 
United  States;  or  (C)  the  offense 
otherwise  involved  sophisticated 
means,  increase  by  2  levels.  If  the 
resulting  offense  level  is  less  than  level 
12,  increase  to  level  12. 

(10)  If  the  offense  involved — 

(A)  the  possession  or  use  of  any 
device-making  equipment; 

(B)  the  production  or  trafficking  of 
any  imauthorized  access  device  or 
coimterfeit  access  device;  or 

(C)  (i)  the  imauthorized  transfer  or  use 
of  any  means  of  identification 
unlawfully  to  produce  or  obtain  any 
other  means  of  identification;  or  (ii)  the 
possession  of  5  or  more  means  of 
identification  that  unlawfully  were 
produced  from  another  means  of 
identification  or  obtained  by  the  use  of 
another  means  of  identification, 
increase  by  2  leveb.  ff  the  resulting 
offense  level  is  less  than  level  12, 
increase  to  level  12. 

(11)  If  the  offense  involved  an 
organized  scheme  to  steal  vehicles  or 
vehicle  parts,  and  the  offense  bvel  is 
less  than  level  14,  increase  to  level  14. 

(12)  ff  the  offense  involved  (A)  the 
conscious  or  reckless  risk  of  death  or 
serious  bodily  injury;  or  (B)  possession 
of  a  dangerous  weapon  (including  a 
firearm)  in  connection  with  the  offense, 
increase  by  2  levels.  If  the  resulting 
offense  level  is  less  than  level  14, 
increase  to  level  14. 

(13)  ff  the  offense  substantially 
jeopardized  the  safety  and  soundness  of 
a  financial  institution,  increase  by  4 
levels.  If  the  resulting  offense  level  is 
less  than  level  24,  increase  to  level  24. 
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[Option  1:  (14)  If  (A)  the  defendant 
derived  more  than  $1,000,000  in  gross 
receipts  from  one  or  more  financial 
institutions  as  a  resiilt  of  the  offense; 
and  (B)  the  offense  level  is  less  than 
level  24,  increase  to  level  24.] 

[Cation  2:  (14)  If  the  defendant 
derived  more  than  $1,000,000  in  gross 
receipts  from  one  or  more  financial 
institutions  as  a  result  of  the  offense, 
increase  by  2  levels.  If  the  resulting 
offense  level  is  less  than  level  24, 
increase  to  level  24.] 

(c)  Cross  References 

(1)  If  (A)  a  firearm,  destructive  device, 
explosive  material,  or  controlled 
substance  was  taken,  or  the  taking  of 
such  item  was  an  object  of  the  offense; 
or  (B)  the  stolen  property  received, 
transported,  transferred,  transmitted,  or 
possessed  was  a  firearm,  destructive 
device,  explosive  material,  or  controlled 
substance,  apply  §2Dl.l  (Unlawful 
Manufacturing,  Importing.  Exporting,  or 
Trafficking;  Attempt  or  Conspiracy), 

§  2D2.1  (Unlawful  Possession;  Attempt 
or  Conspiracy),  §  2K1.3  (Unlawful 
Receipt,  Possession,  or  Transportation 
of  Explosive  Materials:  Prohibited 
Transactions  Involving  Explosive 
Materials),  or  §  2K2.1  (Unlawful 
Receipt,  Possession,  or  Transportation 
of  Firearms  or  Ammunition;  Prohibited 
Transactions  Involving  Firearms  or 
Ammimition),  as  appropriate,  if  the 
resulting  offense  level  is  greater  than 
that  determined  above. 

(2)  U  the  offense  involved  arson,  or 
property  damage  by  use  of  explosives, 
apply  §  2K1.4  (Arson;  Property  Damage 
by  Use  of  Explosives),  if  the  resulting 
offense  level  is  greater  than  that 
detOTmined  above. 

(3)  If  (A)  none  of  subdivisions  (1)  or 
(2)  of  this  subsection  apply;  (B)  the 
defendant  was  convicted  under  a  statute 
proscribing  false,  fictitious,  or 
fraudulent  statements  or  representations 
generally  (e.g..  18  U.S.C.  §  1001,  §  1341, 
§  1342,  or  §  1343):  and  (C)  the  count  of 
conviction  establishes  an  offense  more 
aptly  covered  by  another  guideline  in 
Diapter  Two,  apply  that  other  guideline 
[if  the  resulting  offense  level  is  greater]. 

(d)  Special  Instruction 

(1)  If  the  defendant  is  convicted  imder 
18  U.S.C.  §  1030(a)(4)  or  (a)(5)  the 
minimiim  guideline  sentence, 
notwithstanding  any  other  adjustment, 
shall  be  six  months'  imprisonment. 

Commentary 

StaftitoiyProvisjons;  7  U.S.C.  §§6.  6b, 
6c,  6h,  6o,  13,  23;  15  U.S.C.  §§50,  77e, 
77q,  77x,  78j,  78ff.  80b-6, 1644;  18 
U.S.C  §§225,  285-289,  471-473,  500, 
510.  553(a)(1),  641,  656,  657,  659,  662, 


664, 1001-1008, 1010-1014, 1016-1022, 
1025, 1026, 1028, 1029, 1030(a)(4), 
1030(a)(5).  1031, 1341-1344, 1361, 
1363, 1702, 1703  (if  vandalism  or 
malicious  mischief,  including 
destruction  of  mail  is  involved),  1708, 
1831, 1832,  2113(b),  2312-2317;  29 
U.S.C.  §  501(c).  For  additional  statutory 
provision(s),  see  Appendix  A  (Statutory 
Index). 

Application  Notes: 

1.  For  piuposes  of  this  guideline. — 

'Financial  institution"  as  used  in  this 
guideline,  is  defined  to  include  any 
institution  described  in  18  U.S.C.  §§20, 
656,  657, 1005-1007,  and  1014;  any 
state  or  foreign  bank,  trust  company, 
credit  union,  insurance  company, 
investment  company,  mutual  fund, 
savings  (building  and  loan)  association, 
union  or  employee  pension  fund;  any 
health,  medical  or  hospital  insurance 
'association;  brokers  and  dealers 
registered,  or  required  to  be  registered, 
with  the  Securities  and  Exchange 
Commission;  futures  commodity 
merchants  and  commodity  pool 
operators  registered,  or  required  to  be 
registered,  with  the  Commodity  Futures 
Trading  Commission;  and  any  similar 
entity,  whether  or  not  insured  by  the 
federal  government.  "Union  or 
employee  pension  fund"  and  "any 
he^th,  medical,  or  hospital  insurance 
association,"  as  used  above,  primarily 
include  large  pension  funds  that  serve 
many  individuals  (e.g.,  pension  funds  of 
large  national  and  international 
organizations,  unions,  and  corporations 
doing  substantial  interstate  business), 
and  associations  that  undertake  to 
provide  pension,  disability,  or  other 
benefits  (e.g.,  medical  or  hospitalization 
insurance)  to  large  numbers  of  persons. 

'Firearm'  and  "destructive  device"  are 
defined  in  the  Commentary  to  §  IBI.I 
(Application  Instructions). 

'Foreign  instrumentality'  and  "foreign 
agent"  are  defined  in  18  U.S.C.  §  1839(1) 
and  (2),  respectively. 

'From  the  person  of  another'  refers  to 
property,  taken  without  the  use  of  force, 
that  was  being  held  by  another  person 
or  was  within  arms'.reach.  Examples 
include  pick-pocketing  or  non-forcible 
purse-snatching,  such  as  the  theft  of  a 
purse  from  a  shopping  cart. 

'Mass-marketing'  means  a  plan, 
program,  promotion,  or  campaign  that  is 
conducted  through  solicitation  by 
telephone,  mail,  the  Internet,  or  other 
means  to  induce  a  large  number  of 
persons  to  (A)  purchase  goods  or 
services;  (B)  participate  in  a  contest  or 
sweepstakes;  or  (C)  invest  for  financial 
profit.  The  enhancement  would  apply, 
for  example,  if  the  defendant  conducted 
or  participated  in  a  telemarketing 
campaign  that  solicited  a  large  niunbo^ 


of  individuals  to  purchase  fraudulent 
life  insurance  policies. 

'National  cemetery'  means  a  cemetery 
(A)  established  imder  section  2400  of 
title  38.  United  States  Code;  or  (B)  imder 
the  jurisdiction  of  the  Secretary  of  the 
Army,  the  Secretary  of  the  Navy,  the 
Secretary  of  the  Air  Force,  or  the 
Secretary  of  the  Interior. 

'Trade  secret'  is  defined  in  18  U.S.C. 
§  1839(3). 

2.  [Definition  of  Loss — See  Part  C  of 
this  amendment] 

3.  Controlled  substances  should  be 
valued  at  their  estimated  street  value. 

(4.  Enhancement  for  Business  of 
Receiving  and  Selling  Stolen 
Property. — 

(A)  In  General. — ^The  court  shall 
consider  the  totality  of  the 
circumstances  to  determine  whether  a 
defendant  was  in  the  business  of 
receiving  and  selling  stolen  property  for 
purposes  of  subsection  (b)(4). 

(B)  Factors  to  Consider. — The 
following  is  a  non-inclusive  list  of 
frictors  that  the  court  may  consider  in 
determining  whether  the  defendant  was 
in  the  business  of  receiving  and  selling 
stolen  property  for  purposes  of 
subsection  (b)(4): 

(i)  The  regularity  or  sophistication  of 
the  defendant's  activities: 

(ii)  The  value  and  size  of  the 
inventory  of  stolen  property  maintained 
by  the  defendant; 

(iii)  The  extent  to  which  the 
defendant's  activities  encouraged  or 
facilitated  other  crimes;  or 

(iv)  The  defendant's  past  activities 
involving  stolen  property.] 

5.  Application  of  Subsection  (b)(8). — ' 

(A)  In  General. — ^The  adjustments  in 
subsection  (b)(8)  are  alternative  rather 
than  c\imulative.  If,  in  a  particular  case, 
however,  more  than  one  of  the 
enumerated  fectors  applied,  an  upward 
departure  may  be  warranted. 

(B)  Misrepresentation  Defendant  Was 
Acting  On  Behalf  of  Charitable 
Institution.— Subsection  (b)(8)(A) 
provides  an  adjustment  for  a 
misrepresentation  that  the  defendant 
was  acting  on  behalf  of  a  charitable, 
educational,  religious  or  political 
organization,  or  a  government  agency. 
Examples  of  conduct  to  which  this 
factor  applies  would  include  a  group  of 
defendants  who  solicit  contributions  to 
a  non-existent  famine  relief  oiganization 
by  mail,  a  defendant  who  diverts 
donations  for  a  religiously  affiliated 
school  by  telephone  solicitations  to 
church  members  in  which  the  defendant 
falsely  claims  to  be  a  fund-raiser  for  the 
school,  or  a  defendant  who  poses  as  a 
federal  collection  agent  in  order  to 
collect  a  delinquent  student  loan. 
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(C)  Fraud  in  Contravention  of  Prior 
Judicial  Order.— Subsection  (b)(8)(C) 
provides  an  enhancement  if  the 
defendant  commits  a  fraud  in 
contravention  of  a  prior,  official  judicial 
or  administrative  warning,  in  the  form 
of  an  order,  injunction,  decree,  or 
process,  to  take  or  not  to  take  a  specified 
action.  A  defendant  who  does  not 
comply  with  such  a  prior,  official 
judicial  or  administrative  warning 
demonstrates  aggravated  criminal  intent 
and  deserves  additional  pimishment.  If 
it  is  established  that  an  entity  the 
defendant  controlled  was  a  party  to  the 
prior  proceeding  that  resulted  in  the 
official  judicial  or  administrative  action, 
and  the  defendant  had  knowledge  of 
that  prior  decree  or  order,  this 
enhancement  applies  even  if  the 
defendant  was  not  a  specifically  named 
party  in  that  prior  case.  For  example,  a 
defendant  whose  business  previously 
was  enjoined  from  selling  a  dangerous 
product,  but  who  nonetheless  engaged 
in  fraudulent  conduct  to  sell  the 
product,  is  subject  to  this  enhancement. 
This  enhancement  does  not  apply  if  the 
same  conduct  resulted  in  an 
enhancement  pursuant  to  a  provision 
found  elsewhere  in  the  guidelines  [e.g., 
a  violation  of  a  condition  of  release 
addressed  in  §  2J1.7  (Commission  of 
Offense  While  on  Release)  or  a  violation 
of  probation  addressed  in  §  4A1.1 
(Criminal  History  Category)). 

(D)  College  Scnolarsnip  Fraud. — 
For  the  purposes  of  subsection 

(b)(8)(D)- 

'Financial  assistance'  means  any 
scholarship,  grant,  loan,  tuition, 
discoimt,  award,  or  other  financial 
assistance  for  the  purposes  of  financing 
an  education. 

'Institution  of  higher  education'  has 
the  meaning  given  that  term  in  section 
101  of  the  Higher  Education  Act  of  1954 
(20  U.S.C.  §  1001).] 

(E)  Non-Applicability  of  ' 
Enhancement. — If  the  conduct  that 
forms  the  basis  for  an  enhancement 
under  (b)(8)(B)  or  (C)  is  the  only 
conduct  that  forms  the  basis  for  an 
adjustment  under  §  3C1.1  (Obstruction 
of  Justice),  do  not  apply  an  adjustment 
under  §3Cl.l. 

6.  Application  of  Subsection  (b)(9). — 

(A)  Definition  of  United  States. — 
'United  States'  means  each  of  the  50 
states,  the  EHstrict  of  Coliunbia,  the 
Conunonwealth  of  Puerto  Rico,  the 
United  States  Virgin  Islands,  Guam,  the 
Northern  Mariana  Islands,  and 
American  Samoa. 

(B)  Sophisticated  Means 
Enhancement. — For  purposes  of 
subsection  (b)(9)(C),  "sophisticated 
means"  means  especially  complex  or 
especially  intricate  offense  conduct 


pertaining  to  the  execution  or 
concealment  of  an  offense.  For  example, 
in  a  telemarketing  scheme,  locating  the 
main  office  of  the  scheme  in  one 
jurisdiction  but  locating  soliciting 
operations  in  another  jurisdiction  would 
ordinarily  indicate  sophisticated  means. 
Conduct  such  as  hiding  assets  or 
transactions,  or  both,  through  the  use  of 
fictitious  entities,  corporate  shells,  or 
offishore  bank  accounts  also  ordinarily 
would  indicate  sophisticated  means. 

(C)  Non-Applicability  of 
Enhancement. — If  the  conduct  that 
forms  the  basis  for  an  enhancement 
imder  subsection  (b)(9)  is  the  only 
conduct  that  forms  the  basis  for  an 
adjustment  under  §  3C1.1  (Obstruction 
of  Justice),  do  not  apply  an  adjustment 
under  §3Cl.l. 

7.  Application  of  Subsection  (b)(10). — 

(A)  Definitions. — 

'Counterfeit  access  device'  (A)  has  the 
meaning  given  that  term  in  18  U.S.C. 
§  1029(e)(2);  and  (B)  also  includes  a 
telecommunications  instrument  that  has 
been  modified  or  altered  to  obtain 
unauthorized  use  of 
telecommunications  service. 
'Telecommunications  service'  has  the 
meaning  given  that  term  in  18  U.S.C. 
§  1029(e)(9). 

'Device-making  equipment'  (A)  has 
the  meaning  given  that  term  in  18  U.S.C. 
§  1029(e)(6);  and  (B)  also  includes  (i) 
any  hardware  or  software  that  has  been 
configured  as  described  in  18  U.S.C. 
§  1029(a)(9);  and  (ii)  a  scanning  receiver 
referred  to  in  18  U.S.C.  §  1029(a)(8). 
'Scanning  receiver'  has  the  meaning 
given  that  term  in  18  U.S.C.  §  1029(e)(8). 

'Means  of  identification'  has  the 
meaning  given  that  term  in  18  U.S.C. 
§  1028(d)(3),  except  that  such  means  of 
identification  shall  be  of  an  actual  (i.e., 
not  fictitious)  individual  other  than  the 
defendant  or  a  person  for  whose 
conduct  the  defendant  is  accountable 
under  §  lBl.3  (Relevant  Conduct). 

'Produce'  includes  manufacture, 
design,  alter,  authenticate,  duplicate,  or 
assemble.  'Production'  includes 
manufacture,  design,  alteration, 
authentication,  duplication,  or 
assembly. 

'Unauthorized  access  device'  has  the 
meaning  given  that  term  in  18  U.S.C. 
§  1029(e)(3). 

(B)  Subsection  (b)(10)(C)(i).— This 
subsection  applies  in  a  case  in  which  a 
means  of  identification  of  an  individual 
other  than  the  defendant  (or  a  person  for 
whose  conduct  the  defendant  is 
accountable  under  §  lBl.3  (Relevant 
Conduct))  is  used  without  that 
individual's  authorization  unlawfully  to 
produce  or  obtain  another  means  of 
identification. 


(C)  Examples  of  Conduct  Under 
(b)(10)(C)(i). — Examples  of  conduct  to    » 
which  this  subsection  should  apply  are 
as  follows: 

(i)  A  defendant  obtains  an 
individual's  name  and  social  security 
number  from  a  source  (e.g.,  frtim  a  piece 
of  mail  taken  from  the  individual's 
mailbox)  and  obtains  a  bank  loan  in  that 
individual's  name.  In  this  example,  the 
account  number  of  the  bank  loan  is  the 
other  means  of  identification  that  has 
been  obtained  unlawfully. 

(ii)  A  defendant  obtains  an 
individual's  name  and  address  from  a 
source  (e.g.,  from  a  driver's  license  in  a 
stolen  waUet)  and  applies  for,  obtains, 
and  subsequently  uses  a  credit  card  in 
that  individual's  name.  In  this  example, 
the  credit  card  is  the  other  means  of 
identification  that  has  been  obtained 
unlawfully. 

(D)  Nonapplicability  of  subsection 
(b)(10){C)(i): — Examples  of  conduct  to 
which  this  subsection  should  not  apply 
are  as  follows: 

(i)  A  defendant  uses  a  credit  card  frtim 
a  stolen  wallet  only  to  make  a  purchase. 
In  such  a  case,  the  defendant  has  not 
used  the  stolen  credit  card  to  obtain 
another  means  of  identification. 

(ii)  A  defendant  forges  another 
individual's  signature  to  cash  a  stolen 
check.  Forging  another  individual's 
signature  is  not  producing  another 
means  of  identification. 

(E)  Subsection  (b)(10)(C)(u).— This 
subsection  applies  in  any  case  in  which 
the  offense  involved  the  possession  of  5 
or  more  means  of  identification  that 
unlawfully  were  produced  or  obtained, 
regardless  of  the  number  of  individuals 
in  whose  name  (or  other  identifying 
information)  the  means  of  identification 
were  so  produced  or  so  obtained. 

(F)  Upward  Departure. — ^In  a  case 
involving  unlawfiilly  produced  or 
unlawfully  obtained  means  of 
identification,  an  upward  departure  may 
be  warranted  if  the  offense  level  does 
not  adequately  address  the  seriousness 
of  the  offense.  Examples  may  include 
the  following: 

(i)  The  offense  caused  substantial 
harm  to  the  victim's  reputation  or  credit 
record,  or  the  victim  suffered  a 
substantial  inconvenience  related  to 
repairing  the  victim's  reputation  or  a 
damaged  credit  record. 

(ii)  An  individual  whose  means  of 
identification  the  defendant  used  to 
obtain  unlawful  means  of  identification 
is  erroneously  arrested  or  denied  a  job 
because  an  arrest  record  has  been  made 
in  the  individual's  name. 

(iii)The  defendant  produced  or 
obtained  numerous  means  of 
identification  with  respect  to  one 
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individual  and  essentially  assiuned  that 
individual's  identity. 

(G)  Counterfeit  Access  Devices. — In  a 
case  involving  any  counterfeit  access 
device  or  unauthorized  access  device, 
loss  includes  any  unauthorized  charges 
made  with  the  counterfeit  access  device 
or  unauthorized  access  device.  In  any 
such  case,  loss  shall  be  not  less  than 
$500  per  access  device.  However,  if  the 
unauthorized  access  device  is  a  means 
of  telecommunications  access  that 
identifies  a  specific  telecommunications 
instrument  or  telecommunications 
accoimt  (including  an  electronic  serial 
number/mobile  identification  number 
(ESN/MIN)  pair),  and  that  means  was 
only  possessed,  and  not  used,  during 
the  commission  of  the  offense,  loss  shall 
be  not  less  than  $100  per  unused  means. 

8.  Chop  Shop  Enhancement. — For 
purposes  of  (b)(ll),  a  minimiiiTi  offense 
level  is  provided  in  the  case  of  an 
ongoing,  sophisticated  operation  (such 
as  an  auto  theft  ring  or  'chop  shop')  to 
steal  vehicles  or  vehicle  parts,  or  to 
receive  stolen  vehicles  or  vehicle  parts. 
"Vehicles"  refers  to  all  forms  of 
vehicles,  including  aircraft  and 
watercraft. 

9.  Substantially  Jeopardized  the 
Safety  and  Soundness  of  a  Financial 
Institution. — For  the  purposes  of 
subsection  (b)(13),  an  offense  shall  be 
considered  to  have  substantially 
jeopardized  the  safety  and  soundness  of 
a  financial  institution  if ,  as  a 
consequence  of  the  offense,  the 
institution  became  insolvent; 
substantially  reduced  benefits  to 
pensioners  or  insureds;  was  unable  on 
demand  to  refund  fully  any  deposit, 
payment,  or  investment;  was  so 
depleted  of  its  assets  as  to  be  forced  to 
merge  with  another  institution  in  order 
to  continue  active  operations;  or  was 
placed  in  substantial  jeopardy  of  any  of 
the  above. 

10.  Application  of  Subsection  of 
(b)(14).- 

In  General. — For  the  purposes  of 
(b)(14).  the  defendant  shall  be 
considered  to  have  derived  more  than 
$1 ,000,000  in  gross  receipts  if  the  gross 
receipts  to  the  defendant  individually, 
rather  than  to  all  participants,  exceeded 
$1,000,000. 

Gross  Receipts  From  the  Offense. — 
'Gross  receipts  firom  the  offense' 
includes  all  property,  real  or  personal, 
tangible  or  intangible,  which  is  obtained 
directly  or  indirectly  as  a  result  of  such 
ofiianse.  See  18  U.S.C.  §  982(a)(4). 

11.  Cross  References. — 

(A)  General  Fraud  Statutes. — 
Subsection  (c)(3)  provides  a  cross 
reference  to  another  Chapter  Two 
guideline  in  cases  in  which  the 
defendant  is  convicted  of  a  general 


fraud  statute,  and  the  count  of 
conviction  (or  a  stipulation  as  described 
in  §  lBl.2(a))  establishes  an  offense 
more  apdy  covered  by  another  guideline 
[and  the  resulting  offense  level  is 
greater).  Sometimes,  offenses  involving 
fraudulent  statements  are  prosecuted 
under  18  U.S.C.  §  1001,  or  a  similarly 
general  statute,  although  the  offense  is 
also  covered  by  a  more  specific  statute. 
Examples  include  false  entries  regarding 
currency  transactions,  for  which  §  2S1.3 
would  be  more  apt,  and  false  statements 
to  a  customs  officer,  for  which  §  2T3^1 
likely  would  be  more  apt.  In  certain 
other  cases,  the  mail  or  wire  fraud 
statutes,  or  other  relatively  broad 
statutes,  are  used  primarily  as 
jurisdictional  bases  for  the  prosecution 
of  other  offenses. 

(B)  Identification  Documents. — 
Offenses  involving  identification 
dociunents.  false  identification 
documents,  and  means  of  identification, 
in  violation  of  18  U.S.C.  §  1028,  also  are 
covered  by  this  guideline.  If  the  primary 
purpose  of  the  offense  was  to  violate,  or 
assist  another  to  violate,  the  law 
pertaining  to  naturalization,  citizenship, 
or  legal  resident  status,  apply  §  2L2.1 
(Trafficking  in  a  Docimient  Relating  to 
Naturalization)  or  §  2L2.2  (Fraudulently 
Acquiring  Docimients  Relating  to 
Natiiralization),  as  appropriate,  rather 
than§2Fl.l. 

12.  Continuing  Financial  Crimes 
Enterprise. — ff  the  defendant  is 
convicted  under  18  U.S.C.  §  225 
(relating  to  a  continuing  financial 
crimes  enterprise),  the  offense  level  is 
that  applicable  to  the  imderlying  series 
of  offenses  comprising  the  'continuing 
financial  crimes  enterprise.' 

13.  Upward  Departure  in  Cases 
Involving  Theft  of  Information  frtim  a 
Protected  Computer. — In  cases 
involving  theft  of  information  from  a 
'protected  computer',  as  defined  in  18 
U.S.C.  §  1030(e)(2)(A)  or  (B),  an  upward 
departure  may  be  warranted  where  the 
defendant  sought  the  stolen  information 
to  further  a  broader  criminal  purpose. 

14.  Multiple  Count  Indictments. — 
Some  fraudulent  schemes  may  result  in 
multiple-count  indictments,  depending 
on  the  technical  elements  of  the  offense. 
The  cumulative  loss  produced  by  a 
common  scheme  or  course  of  conduct 
should  be  used  in  determining  the 
offense  level,  regardless  of  the  number 
of  counts  of  conviction.  See  Chapter 
Three,  Part  D  (Multiple  Counts). 

15.  Upward  Departure  in  Cases 
Involving  Access  Devices. — Offenses 
involving  access  devices,  in  violation  of 
18  U.S.C.  §§  1028  and  1029,  are  also 
covered  by  this  guideline.  In  such  a 
case,  an  upward  departure  may  be 
warranted  where  the  actual  loss  does 


not  adequately  reflect  the  seriousness  of 
the  conduct. 
16.  Vulnerable  Victims. — 

(A)  In  General. — Except  as  provided 
in  subdivision  (b)(2)(B),  if  the  fraud 
exploited  vulnerable  victims,  an 
enhancement  shall  apply.  See  §  3A1.1 
(Hate  Crime  Motivation  or  Vulnerable 
Victim). 

(B)  Nonapplicability  of  §  3 Al.  1(b)(2) 
in  Certain  Cases. — If  subsection 
(b)(2)[(B)]  applies,  an  enhancement 
under  §  3 Al.  1(b)(2)  shall  not  apply. 

Backgroimd:  'This  guideline  covers 
offenses  involving  theft,  stolen  property, 
property  damage  or  destruction,  fraud, 
forgery,  and  counterfeiting  (other  than 
offenses  involving  altered  or  counterfeit 
bearer  obligations  of  the  United  States). 
It  also  covers  offenses  involving  altering 
or  removing  motor  vehicle  identification 
niunbers,  trafficking  in  automobiles  or 
automobile  parts  with  altered  or 
obliterated  identification  numbers, 
odometer  laws  and  regiilations, 
obstructing  correspondence,  the 
falsification  of  docvmients  or  records 
relating  to  a  benefit  plan  covered  by  the 
Employment  Retirement  Income 
Seciuity  Act,  and  the  failure  to 
maintain,  or  falsification  of,  documents 
required  by  the  Labor  Management 
Reporting  and  Disclosure  Act. 

Because  federal  fraud  statutes  often 
are  broadly  written,  a  single  pattern  of 
offense  conduct  usually  can  be 
prosecuted  under  several  code  sections, 
as  a  result  of  which  the  offense  of 
conviction  may  be  somewhat  arbitrary. 
Furthermore,  most  fraud  statutes  cover 
a  broad  range  of  conduct  with  extreme 
variation  in  severity.  The  specific 
offense  characteristics  [and  cross 
references]  contained  in  this  guideline 
are  designed  with  these  considerations 
in  mind. 

[Loss  Background  Commentary — See 
Parte] 

Theft  from  the  person  of  another,  such 
as  pickpocketing  or  non-forcible  purse- 
snatching,  receives  an  enhanced 
sentence  because  of  the  increased  risk  of 
physical  injtuy.  This  guideline  does  not 
include  an  enhancement  for  thefts  frt)m 
the  person  by  means  of  force  or  fear; 
such  crimes  are  robberies  and  are 
covered  under  §  2B3.1  (Robbery). 

A  minimum  offense  level  of  level  14 
is  provided  for  offenses  involving  an 
organized  scheme  to  steal  vehicles  or 
vehicle  parts.  Typically,  the  scope  of 
such  activity  is  substantial,  but  the 
value  of  the  property  may  be 
particularly  difficult  to  ascertain  in 
individual  cases  because  the  stolen 
property  is  rapidly  resold  or  otherwise 
disposed  of  in  the  course  of  the  offense. 
Therefore,  the  specific  offense 
characteristic  of  'organized  scheme'  is 
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used  as  an  alternative  to  'loss'  in  setting 
a  minimum  offense  level. 

Use  of  false  pretenses  involving 
charitable  causes  and  government 
agencies  enhances  the  sentences  of 
defendants  who  take  advantage  of 
victims'  trust  in  government  or  law 
enforcement  agencies  or  the  generosity 
and  charitable  motives  of  victims. 
Taking  advantage  of  a  victim's  seff- 
interest  does  not  mitigate  the 
seriousness  of  fraudulent  conduct; 
rather,  defendants  who  exploit  victims' 
charitable  impulses  or  trust  in 
government  create  particular  social 
harm.  In  a  similar  vein,  a  defendant  who 
has  been  subject  to  civil  or 
administrative  proceedings  for  the  same 
or  similar  fraudulent  conduct 
demonstrates  aggravated  criminal  intent 
and  is  deserving  of  additional 
punishment  for  not  conforming  with  the 
requirements  of  judicial  process  or 
orders  issued  by  federal,  state,  or  local 
administrative  agencies. 

Offenses  that  involve  the  use  of 
transactions  or  accoimts  outside  the 
United  States  in  an  effort  to  conceal 
illicit  profits  and  criminal  conduct 
involve  a  particularly  high  level  of 
sophistication  and  complexity.  These 
offenses  are  difficult  to  detect  and 
require  costly  investigations  and 
prosecutions.  Diplomatic  processes 
often  must  be  used  to  secure  testimony 
and  evidence  beyond  the  jurisdiction  of 
United  States  courts.  Consequently,  a 
minimum  level  of  12  is  provided  for 
these  offenses. 

Subsection  (b)(6)  implements  the 
instruction  to  the  Commission  in 
section  2  of  Public  Law  105-101. 

Subsection  (b)(9)  implements,  in  a 
broader  form,  the  instruction  to  the 
Commission  in  section  6(c)(2)  of  Public 
Law  105-184. 

Subsections  (b)(10)(A)  and(B) 
implement  the  instruction  to  the 
Commission  in  section  4  of  the  Wireless 
Telephone  Protection  Act,  Public  Law 
105-172. 

Subsection  (b)(10)(C)  implements  the 
directive  to  the  Commission  in  section 
4  of  the  Identity  Theft  and  Assumption 
Deterrence  Act  of  1998,  Public  Law 
105-318.  This  subsection  focuses 
principally  on  an  aggravated  form  of 
identity  theft  known  as  'affirmative 
identity  theft'  or  'breeding,'  in  which  a 
defendant  uses  another  individual's 
name,  social  seciuity  number,  or  some 
other  form  of  identification  (the  'means 
of  identification')  to  'breed'  (i.e., 
produce  or  obtain)  new  or  additional 
forms  of  identffication.  Because  18 
U.S.C.  §  1028(d)  broadly  defines  'means 
of  identification,'  the  new  or  additional 
forms  of  identification  can  include 
items  such  as  a  driver's  license,  a  credit 


card,  or  a  bank  loan.  This  subsection 
provides  a  minimum  offense  level  of 
level  12,  in  part,  because  of  the 
seriousness  of  the  offense.  The 
minimum  offense  level  accounts  for  the 
fact  that  the  means  of  identification  that 
were  'bred'  (i.e.,  produced  or  obtained) 
often  are  within  the  defendant's 
exclusive  control,  making  it  difficult  for 
the  individual  victim  to  detect  that  the 
victim's  identity  has  been  'stolen.' 
Generally,  the  victim  does  not  become 
aware  of  the  offense  until  certain  harms 
have  already  occurred  (e.g.,  a  damaged 
credit  rating  or  inability  to  obtain  a 
loan).  The  minimum  offense  level  also 
accounts  for  the  non-monetary  harm 
associated  with  these  types  of  offenses, 
much  of  which  may  be  difficult  or 
impossible  to  quantify  (e.g.,  harm  to  the 
individual's  reputation  or  credit  rating, 
inconvenience,  and  other  difficiilties 
residting  bom  the  offense).  The 
legislative  history  of  the  Identity  Theft 
and  Assumption  Deterrence  Act  of  1998 
indicates  that  Congress  was  especially 
concerned  with  providing  increased 
pimishment  for  this  type  of  harm. 

Subsection  (b)(12)(B]  implements,  in  a 
broader  form,  the  instruction  to  the 
Commission  in  section  110512  of  Public 
Law  103-322. 

Subsection  (b)(13)  implements,  in  a 
broader  form,  the  instruction  to  the 
Commission  in  section  961(m)  of  Public 
Law  101-73. 

Subsection  (b)(14)  implements,  in  a 
broader  form,  the  instruction  to  the 
Commission  in  section  2507  of  Public 
Law  101-647. 

Subsection  (d)  implements  the 
instruction  to  the  Commission  in 
section  805(c)  of  Public  Law  104-132.". 

The  Commentary  to  §  iBl.l  captioned 
"Application  Notes"  is  amended  in 
Note  1  by  striking  subdivision  (f)  in  its 
entirety. 

The  Commentary  to  §  iBl.l  captioned 
"Application  Notes"  is  amended  in 
Note  4  in  the  second  paragraph  by 
striking  "For  example,  the  adjustments 
from  §  2Fl. 1(b)(2)  (more  than  minimal 
planning)  and  §  3B1.1  (Aggravating 
Role)  are  applied  ciunulatively.". 

The  Commentary  to  §  2A2.2  captioned 
"Application  Notes"  is  amended  in 
Note  2  by  striking  "more  than  minimal 
planning,". 

The  Commentary  to  §  2A2.2  captioned 
"Application  Notes"  is  amended  by 
adding  at  the  end  the  following: 

"4.  'More  than  minimal  planning' 
means  more  planning  than  is  typical  for 
commission  of  the  offense  in  a  simple 
form.  'More  than  minimal  planning'  also 
exists  if  significant  affirmative  steps 
were  taken  to  conceal  the  offense,  other 
than  conduct  to  which  §  3C1.1 
(Obstructing  or  Impeding  the 


Administration  of  Jiistice)  applies.  For 
example,  waiting  to  commit  the  offense 
when  no  witnesses  were  present  would 
not  alone  constitute  more  than  minimal 
planning.  By  contrast,  luring  the  victim 
to  a  specific  location,  or  wearing  a  ski 
mask  to  prevent  identification,  would 
constitute  more  than  minimal 
planning.". 

The  Commentary  to  §  2B2.1  captioned 
"Application  Notes"  is  amended  in 
Note  1  by  striking  '"More  than  minimal 
planning",  "firearm,"'  and  inserting 
"'Firearm,'". 

The  Commentary  to  §  2B2.1  captioned 
"Application  Notes"  is  amended  in 
Note  2  by  striking  "§  2B1.1  (Larceny. 
Embezzlement,  and  Other  Forms  of 
Theft)"  and  inserting  "§  2B1.1  (Theft. 
Projperty  Destruction,  and  Fraud).". 

Ine  Commentary  to  §  2B2.1  captioned 
"Application  Notes"  is  amended  by 
adding  at  the  end  the  following: 

"4.   More  than  minimal  planning' 

means  more  planning  than  is  typii^  for 
commission  of  the  offense  in  a  simple 
form.  'More  than  minimal  planning'  also 
exists  if  significant  affirmative  steps 
were  taken  to  conceal  the  offiense,  other 
than  conduct  to  which  §  3C1.1 
(Obstructing  or  Impeding  the 
Administration  of  Justice)  applies.  For 
example,  checking  the  area  to  make  sure 
no  witnesses  were  present  would  not 
alone  constitute  more  than  minimal 
planning.  By  contrast,  obtaining 
building  plans  to  plot  a  particular 
course  of  entry,  or  disabling  an  alarm 
system,  would  constitute  more  than 
minimal  planning.".- 

Issues  for  Comment 

(1)  The  Commission  invites  comment 
on  whether  and  how  the  rules  on 
inchoate  and  partially  completed 
offenses,  as  currendy  expressed  in 

§  2X1.1,  §  lBl.2  application  note  7. 
§  2B1.1  application  note  2  (last 
paragraph),  and  §  2F1.1  application 
Note  10,  should  apply  under  the 
proposed  revised  and  consolidated 
economic  crime  guideline  (§  2B1.1)  and 
the  proposed  revised  definition  of 
"loss."  If  the  current  rules  are  retained, 
how  might  they  be  revised  to  make  their 
application  clearer,  simpler,  and  more 
consistent?  Alternatively,  should  the 
current  rules  be  replaced  with 
permissive,  encouraged  downward 
departure  commentary?  If  the  current 
rules  are  modified  in  regard  to  offenses 
sentenced  under  the  revised, 
consolidated  guideline,  what 
conforming  changes  should  be  made  in 
§  2X1.1  to  ensure  similar  treatment  for 
similar  offense  condyct  not  subject  to 
the  revised  consolidated  guideline? 

(2)  The  Commission  also  requests 
comment  on  whether,  and  if  so,  to  what 
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extent  it  sliould  provide  an 
enhancement  for  the  destruction  of,  or 
damage  to,  unique  or  irreplaceable  items 
of  cultural  heritage,  archaeological,  or 
historical  significance.  As  one  means  of 
providing  an  enhancement,  should  the 
Commission  provide  an  alternative  loss 
calculation  based  on  the  cultural 
heritage,  archaeological,  or  historical 
significance  of  the  item  or  based  on  the 
cost  of  the  item's  restoration  and  repair? 
See,  e.g..  United  States  v.  Shumway,  47 
F.3d  1413,  1424  (10th  Cir.  1997). 
Alternatively,  should  the  Commission 
provide  an  upward  departure  provision 
for  such  cases,  or  some  combination  of 
an  alternative  measure  of  loss  and  an 
upward  departure  provision?  Should 
the  Commission  also  consider  amending 
the  current  enhancement  for  damage  to, 
or  destruction  of,  property  of  a  national 
cemetery  in  §§  2B1.1  and  2B1.3  to 
include,  for  example,  offenses  involving 
himian  remains  and  funerary  objects 
located  on  federal  or  Indian  land? 

Part  B.  Loss  Tables  for  Consolidated 
Guideline  and  §  2T4.1  (Tax  Table) 

Synopsis  of  Proposed  Amendment: 
This  amendment  proposes  three  options 
for  a  loss  table  for  the  consolidated 
guideline,  §  2B1.1,  and  two  options  for 
a  loss  table  for  §  2T4.1  (Tax  Table).  If  a 
decision  is  made  to  use  the  same  table, 
the  effect  would  be  to  sentence  the 
offenses  under  both  guidelines  in  a 
similar  manner.  This  would  represent  a 
change  from  the  ciurent  relationship  in 
which  tax  offenses  generally  face 
slightly  higher  offense  levels  for  a  given 
loss  amoimt  than  haud  and  theft 
offenses. 

Regarding  the  tables  for  both 
guidelines,  each  option  attempts  to 
compress  the  loss  table  by  (generally) 
moving  from  one-level  to  two-level 
increments,  thus  increasing  the  range  of 
losses  that  correspond  to  an  individual 
increment.  This  is  designed  to  minimize 
fect-finding  and  the  appearance  of  false 
precision. 

Proposed  Amendment  (Part  B) 

Sections  2Bl. 1(b)(1),  as  amended  by 
Part  A  of  this  amendment,  is  further 
amended  to  read  as  follows: 

Option  One 

"(1)  If  the  loss  exceeded  $2,000, 
increase  the  offense  level  as  follows: 


Loss  (apply  the  greatest) 


Loss  (apply  ttw  greatest) 

Increase  in 

IOV©i 

(A)  $2,000  or  less  

(B)  More  than  $2.000 

no  increase 
add  1 

(C)  More  than  $5,000  ^ 

add  2. 

(D)  More  than  $10,000  

(E)  More  than  $20.000 

add  4. 
add  6. 

(F)  More  than  $40.000 

adds. 

(G)  More  than  $80,000  

(H)  More  than  $200,000  

(I)  More  than  $500,000  

(J)  More  than  $1 ,200,000  .... 
(K)  More  than  $2,500,000  .... 
(L)  More  than  $7,500,000  .... 
(M)  More  than  $20,000,000  . 
(N)  More  than  $50,000,000  . 
(O)  More  than  $100,000,000 


Increase  in 
level 


add  10. 
add  12. 
add  14. 
add  16. 
add  .18. 
add  20. 
add  22. 
add  24. 
add  26.". 


Option  Two 

"(1)  If  the  loss  exceeded  $5,000, 
increase  the  offense  level  as  follows: 


Loss  (apply  the  greatest) 


(A)  $5,000  or  less  

(B)  More  than  $5.000 

(C)  More  than  $10,000  

(D)  More  than  $30,000  

(E)  More  than  $70,000 

(F)  More  than  $120.000 

(G)  More  than  $200,000  

(H)  More  than  $400,000  

(I)  More  than  $1 .000,000  

(J)  More  than  $2,500,000  

(K)  More  than  $7,000,000 

(L)  More  than  $20,000,000  .. 
(M)  More  than  $50,000,000  . 
(N)  More  than  $100,000,000 


Increase  in 
level 


no  increase, 
add  2. 
add  4. 
add  6. 
add  8. 
add  10. 
add  12. 
add  14. 
add  16. 
add  18. 
add  20. 
add  22. 
add  24. 
add  26.". 


Option  Tiiree 

(1)  If  the  loss  exceeded  $5,000, 
increase  the  offense  level  as  follows: 


Loss  (apply  the  greatest) 

Increase  in 

level 

(A)  $5,000  or  less  

no  increase. 

(B)  More  than  $5,000 

add  2. 

(C)  More  than  $10,000  

(D)  More  than  $20,000  

(E)  More  than  $40,000 

add  4. 
add  6. 
adds. 

(F)  More  than  $80,000 

add  10. 

(G)  More  than  $160,000  

(H)  More  than  $400,000  

(1)  More  than  $1,000,000  

(J)  More  than  $2,500,000  

(K)  More  than  $7.5000.000  .... 
(L)  More  than  $20,000,000  .... 
(M)  More  than  $50,000,000  ... 
(N)  More  than  $125,000,000 

add  12. 
add  14. 
add  16. 
add  18. 
add  20. 
add  22. 
add  24. 
add  26.". 

Section  2T4.1  is  amended  by  striking 
the  table  in  its  entirety  and  inserting  the 
following: 

Option  One 


Tax  loss  (apply  the  greatest) 

Offense  level 

(A)  $2,000  or  less  

6. 

(B)  More  than  $2,000 

8. 

(C)  More  than  $5,000  

10. 

(D)  More  than  $12,500  

12. 

(E)  More  than  $30,000 

14. 

(F)  More  than  $80.000 

16. 

(G)  More  than  $200,000  

1& 

(H)  More  than  $500,000  

20. 

(1)  More  than  $1,200.000 

22. 

Tax  loss  (apply  the  greatest) 

Offense  level 

(J)  More  than  $2,500,000  

24. 

(K)  More  than  $7.500,000 

26. 

(L)  More  than  $20,000,000  .... 

28. 

(M)  More  than  $50,000,000  ... 

30. 

(N)  More  than  $100,000,000 

32". 

Option  Two 

"Tax  loss  (apply  the  greatest) 

Offense  level 

(A)  $5,000  or  less 

6 

(B)  More  than  $5,000  

s 

(C)  More  than  $10.000 

10 

(D)  More  than  $30.000 

12 

(E)  More  than  $70,000  

14 

(F)  More  than  $120,000  

16 

(G)  More  than  $200,000 

18 

(H)  More  than  $400,000  

20 

(1)  More  than  $1.000.000 

22 

(J)  More  than  $2,500.000 

24 

(K)  More  than  $7,000,000  

26 

(L)  More  than  $20,000,000 

28 

(M)  More  than  $50,000,000  .... 

30 

(N)  More  than  $100,000,000  .. 

32.". 

Part  C.  Revised  Definition  of  Loss  for 
Offenses  Sentenced  Pursuant  to  §  2B1.1, 
the  Consolidated  Guideline 

Synopsis  of  Proposed  Amendment: 
The  proposed  amendment  provides  two 
major  options  to  create  one  definition  of 
loss  for  offenses  sentenced  pursuant  to 
§  2B1.1  (Larceny.  Embezzlement  and 
Other  Forms  of  Theft)  and  §  2F1.1 
(Fraud  and  Deceit).  Each  option  is 
designed  to  resolve  circmt  conflicts, 
address  case  law  and  application  issues, 
and  to  promote  consistency  in 
application.  To  the  extent  practicable, 
each  of  the  proposed  definitions  retains 
existing  language  and  concepts  that 
have  not  proven  problematic.  The  first 
option  was  prepared  by  the  Commission 
and  is  intended  to  invite  comment  on 
the  major  issues  related  to  the  definition 
of  loss,  including  those  presented  in  the 
second  option.  The  second  option  was 
prepared  by  the  Criminal  Law 
Committee  (CLC)  of  the  Judicial 
Conference  and  is  included  for 
publication  in  its  entirety  in  recognition 
of  the  years  of  effort  that  the  members 
of  that  committee  have  put  into  the 
preparation  of  a  new  definition  of  loss. 

Tne  proposed  amendment  would 
accomplish  the  following  purposes: 

(1)  Combine  the  loss  definitions  in  the 
commentary  to  the  theft  and  fraud 
guidelines  into  one  definition  with  a 
simplified  format; 

(2)  Provide  definitions  for  key 
concepts  of  loss,  including  "actual 
loss",  "pecimiary  harm",  and  "intended 
loss"; 

(3)  Provide  two  options  for  a 
causation  standard:  (A)  "but  for" 
causation  standard  (and  an  example) 
plus  reasonable  foreseeability;  and  (B) 
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combine  current  loss  concepts  from 
§§  2B1.1  and  2F1.1  and  make  clear  "but 
for"  causation  is  required  but  without 
concept  of  reasonable  foreseeability; 

(4)  Clarify  the  concept  of  intended 
loss  in  terms  of  the  applicability  of  any 
credits  or  offsets,  and  to  resolve  a  circuit 
conflict  to  provide  that  intended  loss 
includes  unlikely  or  impossible  losses 
that  are  intended; 

(5)  Provide  two  options  for  when  loss 
should  be  measured:  (A)  at  the  time  of 
sentencing;  and  (B)  when  the  offense 
was  detected; 

(6)  Provide  three  options  for  what 
should  be  considered  the  time  of 
detection:  (A)  when  the  offense  is 
discovered  by  a  victim  or  governmental 
agency;  (B)  when  the  defendant  should 
have  known  the  offense  was  detected  (or 
about  to  be  detected];  and  (C)  at  the 
earlier  of  those  two  occurrences; 

(7)  Provide  two  options  regarding 
inclusion  of  interest:  (A)  to  explicitly 
exclude  interest;  and  (B)  to  provide  for 
the  inclusion  of  only  that  interest  that 
is  accrued  and  unpaid  that  was 
bargained  for  as  part  of  a  lending 
transaction  involved  in  the  offense; 

(8)  Exclude  certain  costs  incurred  by 
the  government  and  victims  in 
connection  with  prosecution  and 
criminal  investigation  of  the  offense; 

(9)  Provide  for  exclusion  from  loss  of 
certain  economic  benefits  transferred  to 
victims,  to  be  measured  at  the  time  of 
detection; 

(10)  Provide  an  option  for  certain 
exceptions  to  what  constitutes 
"economic  benefits":  (A)(i)  benefits  of 
"de  minimis"  value;  or  (ii)  benefits  that 
are  substantially  different  from  what  the 
victim  intended  to  receive;  and  (B) 
services  fraudulently  rendered  by 
defendants  posing  as  licensed 
professionals  and  for  goods  falsely 
represented  as  approved  by  a  regulatory 
agency  or  for  which  regiilatory  approval 
was  obtained  by  fraud; 

(11)  Provide  two  options  for 
excluding  certain  benefits  transferred  to 
victims  of  investment  fraud  schemes, 
both  of  which  would  resolve  a  circuit 
conflict:  (A)  Exclude  gain  to  an 
individual  investor  in  the  scheme  from 
being  used  to  offset  the  loss  to  other 
individual  investors  in  the  scheme;  and 
(B)  exclude  benefits  transferred  to 
victims  designed  to  lure  additional 
investments  in  the  scheme  fitim  being 
used  to  offset  the  loss; 

(12)  Provide  greater  clarity  regarding 
the  flexibility  that  judges  have  in 
estimating  loss; 

(13)  Provide  four  options  for  the  use 
I  gain:  (A)  Allow  the  use  of  gain  as  one 

of  the  factors  to  be  used  in  estimating 
loss;  (B)  allow  use  of  pecuniary  gain  as 
m  alternative  measure  of  loss  if  the  gain 
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is  greater  than  loss;  (C)  provide  for  use 
of  gain  when  loss  caimot  reasonably  be 
determined  or  when  gain  is  greater  than 
loss;  and  (D)  allow  use  of  gain  as  an 
alternative  when  loss  cannot  reasonably 
be  determined  but  the  gain  can  be 
determined; 

(14)  Provide  that  the  special  loss  rules 
establish  a  minimum  loss  rule  in  the 
specific  context  described; 

(15)  Further  revise  the  special  rule  on 
determining  loss  in  cases  involving 
diversion  of  govenunent  program 
benefits  to  resolve  an  apparent  circuit 
conflict; 

(16)  Reformat  and  clarify  the 
provisions  dealing  with  departures, 
including  a  bracketed  option  that  would 
permit  a  downward  departtire  where  the 
loss  exceeds  the  greater  of  the 
[defendant's]  actual  or  intended 
[personal]  gain;  and 

(17)  Reposition  into  the  background 
conunentary  examples  from  the  current 
rules  on  inclusion  of  consequential 
damages  in  offenses  involving  product 
substitution  and  government  contract 
fraud,  consistent  with  option  one 
regarding  a  causation  standard. 

Proposed  Amendment  (Part  C) 

Option  One  (Commission  Proposal) 

The  Commentary  to  §  2B1.1  captioned 
"Application  Notes",  as  amended  by 
Part  A  of  this  amendment,  is  further 
amended  by  inserting  after  Note  1  the 
following: 

"2.  For  purposes  of  subsection 
(b)(1).- 

(A)  General  Rule. — Subject  to  the 
exclusions  in  subdivision  (B),  loss  is  the 
greater  of  actual  loss  or  intended  loss. 

[Option  1:  'Actual  loss'  means  the 
reasonably  foreseeable  pecxiniary  harm 
that  resulted  or  will  result  from  the 
conduct  for  which  the  defendant  is 
accountable  imder  §  lBl.3  (Relevant 
Conduct). 

'Reasonably  foreseeable  pecimiary 
harm'  means  pecuniary  harm  that  the 
defendant  knew,  or  under  the 
circumstances  of  the  particular  case, 
reasonably  should  have  known,  likely 
would  result,  in  the  ordinary  course  of 
events,  from  that  conduct.  For  example, 
in  an  offense  involving  unlawfully 
accessing,  or  exceeding  authorized 
access  to,  a  'protected  computer,'  as 
defined  in  18  U.S.C.  §  1030(e)(2)(A)  or 
(B).  'loss'  is  the  reasonably  foreseeable 
pecuniary  harm  to  the  victim,  which 
typically  includes  costs  such  as 
conducting  a  damage  assessment  and 
restoring  the  system  and  data  to  their 
condition  prior  to  the  offense,  and  any 
lost  revenue  due  to  interruption  of 
service. 

For  example,  defendant  H  pays 
defendant  D  $500  to  inspect  a  home 


defendant  H  has  contracted  to  piurhase. 
Defendant  D  does  not  actually  conduct 
an  inspection,  but  rather  mails 
defendant  H  a  fraudulent  inspection 
report  stating  that  the  property  is  free  of 
all  defects.  Two  days  before  closing,  an 
underground  oil  tank — which  must  be 
removed  before  the  sale  may  close — is 
discovered  on  the  property.  Due  to  the 
resulting  unavoidable  delay  caused  by 
the  need  to  remove  the  tank,  the  closing 
must  be  postponed.  Because  defendant 
H's  lease  on  his  present  residence 
expired  on  the  original  closing  date, 
defendant  H  must  locate  temporary 
housing  at  additional  cost.  Further, 
defendant  H  loses  the  financing  he  had 
obtained  and  must  procure  new 
financing,  at  a  higher  interest  rate,  from 
another  bank.  On  his  way  to  the  new 
bank  to  complete  the  paper  work  for  the 
new  loan,  defendant  H  is  in  an 
automobile  accident  resulting  in  damage 
to  the  vehicle  and  injuries  to  defendant 
H.  The  $500  paid  for  the  inspection 
report  is  includeable  in  loss  as  a  direct 
loss.  The  increased  rental  payment  for 
temporary  housing  and  the  cost 
resulting  from  the  higher  interest  rates 
are  also  included  in  loss  because  they 
follow  in  the  ordinary  course  and. 
therefore,  are  foreseeable.  However, 
although  the  damage  incurred  in  the 
automobile  accident  would  not  have 
occurred  but  for  the  fraud,  it 
nevertheless  did  not  follow  in  the 
ordinary  course  of  events  and  was  not 
foreseeable  by  a  reasonable  person  in 
the  defendant's  position.  Accordingly,  it 
is  not  included  in  loss.) 

[Option  2:  'Actual  loss'  means  the 
pecuniary  harm  that  resulted  or  will 
result  from  the  conduct  for  which  the 
defendant  is  accountable  imder  §  lBl.3 
(Relevant  Conduct).  'Pecimiary  harm' 
includes  the  value  of  the  property  taken, 
damaged,  or  destroyed,  and  the  value  of 
money  and  services  unlawfully  taken. 
Ordinarily,  in  a  case  in  which  property 
is  taken  or  destroyed,  the  loss  is  the  fair 
market  value  of  the  particular  prop>erty 
at  issue.  If  the  market  value  is  difficult 
to  ascertain  or  inadequately  measures 
harm  to  the  victim,  the  court  may 
measure  loss  in  some  other  way,  such  as 
reasonable  replacement  cost  to  the 
victim.] 

'Intended  loss'  means  the  pecuniary 
harm  that  was  intended  to  result  from 
the  conduct  for  which  the  defendant  is 
accountable  under  §  lBl.3.  'Intended 
loss'  includes  intended  harm  that  would 
have  been  impossible  or  unlikely  to 
occur  (e.g.,  as  in  a  government  sting 
operation,  or  an  insurance  fraud  in 
which  the  claim  exceeded  the  insured 
value)[so  long  as  the  intended  loss 
reasonably  would  have  resulted  if  the 
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£acts  were  as  the  defendant  believed 
them  to  be]. 

(Option  1: 

(B)  Time  of  measurement. — Loss 
ordinarily  should  be  measured  at  the 
time  of  sentencing,  except  as  provided 
herein.] 

[Option  2: 

(B)  Time  of  measurement. — Loss 
ordinarily  should  be  measured  at  the 
time  the  offense  was  detected.  An 
offense  is  detected  [Option  2A:  When 
(he  offense  is  discovered  by  a  victim  or 
a  governmental  agency.]  [Option  2B: 
When  the  defendant  luiew  or  reasonably 
should  have  known  that  the  offense  was 
detected  [or  about  to  be  detected]  by  a 
victim  or  a  public  law  enforcement 
agency.]  [Option  2C:  The  earlier  of  when 
an  offense  is  discovered  by  a  victim  or 

a  governmental  agency  or  the  defendant 
knew  or  reasonably  should  have  known 
that  the  offense  was  detected  [or  about 
to  be  detected]  by  a  victim  or  a  public 
law  enforcement  agency.) 

(C)  Exclusions  from  Loss. — 
[Option  1:  (i)  Interest  of  any  kind, 

finance  charges,  late  fees,  penalties, 
amoimts  based  on  an  agreed-upon 
return  or  rate  of  retiim,  or  other 
opportuauty  costs.) 

[Option  2:  (i)  Interest  of  any  kind, 
except  if  it  is  bargained  for  as  part  of  a 
lending  transaction  that  is  involved  in 
the  offense.  In  such  a  case,  the  court 
shall  include  any  such  interest  that  is 
accrued  and  unpaid  as  of  the  time  the 
defendant  knew  or  should  have  known 
that  the  offense  had  been  detected.) 

(ii)  Costs  to  the  government  of,  and 
costs  incurred  by  victims  primarily  to 
aid  the  government  in,  the  prosecution 
and  criminal  investigation  of  an  offense, 
even  if  such  costs  are  reasonably 
foreseeable. 

[(iii)  The  value  of  the  economic 
benefit  the  defendant  or  other  persons 
acting  jointly  with  the  defendant 
transferred  to  the  victim  before  the 
offense  was  detected.) 

(I)  For  purposes  of  this  subdivision. — 

"Economic  benefit"  [includes]  [means] 
money,  property,  or  services  performed. 

"Transferred"  means  pledged  or 
otherwise  provided  as  collateral, 
retiuned,  repaid,  or  otherwise  conveyed. 

(n)  The  value  of  any  "economic 
benefit"  transferred  to  the  victim  by  the 
defendant  ordinarily  shall  be  measured 
at  the  time  the  offense  was  detected. 

(in)  However,  in  a  case  involving 
collateral  pledged  by  a  defendant,  the 
"economic  benefit"  of  such  collateral  to 
the  victim  for  purposes  of  this 
subdivision  is  the  amount  the  victim 
has  recovered  at  the  time  of  sentencing 
firom  disposition  of  the  collateral.  If  the 
collateral  has  not  been  disposed  of  by 
that  time,  the  'economic  benefit'  of  the 


collateral  is  its  value  at  the  time  of 
sentencing. 

((IV)  However,  loss  shall  not  be 
reduced  by  the  value  of: 

(1)  [benefits  of  de  minimis  value 
transferred  by  the  defendant  to  the 
victim(s))  [economic  benefit  transferred 
to  the  victim  that  has  little  or  no  value 
to  the  victim  because  it  is  substantially 
different  from  what  the  victim  intended 
to  receive);  or 

(2)  services  fi^udulently  rendered  to 
victims  by  persons  falsely  posing  as 
licensed  professionals,  or  goods  falsely 
represented  as  approved  by  a 
governmental  regulatory  agency,  or 
goods  for  which  regulatory  approval  by 
a  government  agency  was  obtained  by 
fraud.) 

[Option  1:(V)  In  a  case  involving  a 
fraudulent  investment  scheme,  such  as 
a  Ponzi  scheme,  the  loss  shall  not  be 
reduced  by  the  value  of  the  economic 
benefit  transferred  to  any  individual 
investor  in  the  scheme  in  excess  of  that 
investor's  principal  investment  (i.e.,  the 
gain  to  an  individual  investor  in  the 
scheme  shall  not  be  used  to  offiset  the 
loss  to  another  individual  investor  in 
the  scheme).) 

[Option  2:(V)  In  a  case  involving  a 
fraudident  investment  scheme,  such  as 
a  Ponzi  scheme,  loss  shall  not  be 
reduced  by  the  benefit  transferred  to 
victims  designed  to  lure  additional 
'investments'  in  the  scheme.) 

(D)  Estimation  of  Loss. — In  order  to 
determine  the  appUcable  offense  level, 
the  court  need  only  make  a  reasonable 
estimate  of  the  loss.  The  sentencing 
judge  is  in  a  unique  position  to  assess 
the  evidence  and  estimate  the  loss  based 
upon  that  evidence.  For  this  reason,  the 
court's  loss  determination  is  entitled  to 
appropriate  deference.  See  18  U.S.C. 
§  3742(e)  and  (f). 

The  estimate  of  the  loss  shall  be  based 
on  available  information,  taking  into 
accoimt,  as  appropriate  and  practicable 
imder  the  circumstances,  factors  such  as 
the  following: 

(i)  The  fair  market  value  of  the 
property,  or  other  thing  of  value,  taken 
or  otherwise  unlawfully  acquired, 
misapplied,  misappropriated,  or 
destroyed;  or  if  the  fair  market  value  is 
impracticable  to  determine  or 
inadequately  measures  the  harm,  the 
cost  to  the  victim  of  replacing  that 
property  or  other  thing  of  value. 

(ii)  The  cost  of  repairs  to  damaged 
property,  not  to  exceed  the  replacement 
cost  had  the  property  been  destroyed. 

(iii)  The  approximate  number  of 
victims  multiplied  by  the  average  loss  to 
each  victim. 

(iv)  More  general  factors,  such  as  the 
scope  and  duration  of  the  offense  and 


revenues  generated  by  similar 
operations. 

(Option  l:(v)  The  gain  from  the 
offense.) 

(Option  2: 

(E)  Pecimiary  Gain. — The  court  shall 
use  the  defendant's  pecimiary  gain  as  an 
alternative  measure  of  loss  if  the 
pecimiary  gain  is  greater  than  loss 
(which  may  be  zero). 

"Pecuniary  gain"  has  the  meaning 
given  that  term  in  Application  Note  3(h) 
of  the  Commentary  to  §  8A1 .2 
(Application  Instructions — 
Organizations)  (i.e.,  the  before-tax  profit 
resulting  from  the  relevant  conduct  of 
the  offense).)    . 

[Option  3: 

(E)  Pecuniary  Gain. — ^The  court  shall 
use  the  defendant's  pecuniary  gain  as  an 
alternative  measure  of  loss  if  (i)  loss 
cannot  reasonably  be  determined;  or  (ii) 
gain  is  greater  than  loss. 

'Pecuniary  gain'  has  the  meaning 
given  that  term  in  Application  Note  3(h) 
of  the  Commentary  to  §  8A1.2 
(Application  Instructions — 
Organizations)  [i.e.,  the  before-tax  profit 
resulting  from  the  relevant  conduct  of 
the  offense).] 

[Option  4: 

(E)  Gain.— The  Court  shall  use  the 
defendant's  gain  if  loss  cannot 
reasonably  be  determined.  For  purposes 
of  this  application  note,  "gain"  means 
the  proceeds  from  the  illegal  activity.) 

((F)  Special  Rules.— The  following 
special  rules  shall  be  used  to  assist  in 
determining  loss  in  the  cases  indicated: 

(i)  Stolen  or  Counterfeit  Credit  Cards 
and  Access  Devices;  Purloined  Numbers 
and  Codes. — In  a  case  involving  any 
counterfeit  access  device  or 
unauthorized  access  device,  loss 
includes  any  unauthorized  charges 
made  with  the  counterfeit  access  device 
or  imauthorized  access  device.  In  any 
such  case,  loss  shall  be  not  less  than 
$500  per  access  device.  However,  if  the 
unauthorized  access  device  is  a  means 
of  telecommunications  access  that 
identifies  a  specific  telecommunications 
instrument  or  teleconmiunications 
account  (including  an  electronic  serial 
number/mobile  identification  number 
(ESN/MIN)  pair),  and  that  means  was 
only  possessed,  and  not  used,  during 
the  commission  of  the  offense,  loss  shall 
be  not  less  than  $100  per  unused  means. 
For  purposes  of  this  application  note, 
"counterfeit  access  device"  and 
"unauthorized  access  device"  have  the 
meaning  given  those  terms  in 
Application  Note  15. 

(ii)  Government  Benefits. — In  a  case 
involving  government  benefits  (e.g., 
grants,  loans,  entitlement  program 
payments),  loss  shall  be  considered  to 
be  not  less  than  the  value  of  the  benefits 
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obtained  by  unintended  recipients  or 
diverted  to  unintended  uses,  as  the  case 
may  be.  For  example,  if  the  defendant 
was  the  intended  recipient  of  food 
stamps  having  a  value  of  $100  but 
fraudulently  received  food  stamps 
having  a  value  of  $150,  the  loss  is  $50. 

In  a  case  involving  a  Davis-Bacon  Act 
violation  (i.e.,  a  violation  of  40  U.S.C. 
§  276a,  criminally  prosecuted  under  18 
•U.S.C.  §  1001),  the  value  of  the  benefits 
shall  be  considered  to  be  not  less  than 
the  difference  between  the  legally 
required  and  actual  wages  paid. 

In  the  case  of  a  loan  (e.g.,  a  student 
educational  loan),  the  value  of  the 
benefits  shall  be  considered  to  be  not 
less  than  the  amount  of  savings  in 
interest  over  the  life  of  the  loan 
compared  to  alternative  loan  terms  for 
which  the  applicant  would  have 
qualified.) 

(G)  Departure  Considerations. — 

(i)  Upward  Departure 
Considerations. — There  may  be  cases  in 
which  the  offense  level  determined 
under  this  guideline  substantially 
understates  the  seriousness  of  the 
offense.  In  such  cases,  an  upward 
departure  may  be  warranted.  The 
following  is  a  non-exhaustive  list  of 
factors  that  the  court  may  consider  in 
determining  whether  an  upward 
departure  is  warranted: 

(I)  A  primary  objective  of  the  offense 
was  an  aggravating,  non-monetary 
objective.  For  example,  a  primary 
objective  of  the  offense  was  to  inflict 
emotional  harm. 

(n)  The  offense  caused  or  risked 
substantial  non-monetary  harm.  For 
example,  the  offense  caused  physical 
harm,  psychological  harm,  or  severe 
emotional  trauma,  or  resulted  in  a 
substantial  invasion  of  a  privacy 
interest. 

(m)  The  offense  involved  a  substantial 
amoimt  of  interest  of  any  kind,  finance 
charges,  late  fees,  penalties,  anticipated 
profits,  amounts  based  on  an  agreed- 
upon  return  or  rate  of  return,  or  other 
opportunity  costs,  not  included  in  the 
determination  of  loss  for  purposes  of 
subsection  (b)(1). 

(IV)  The  offense  created  a  risk  of 
substantial  loss  beyond  the  loss 
determined  for  purposes  of  subsection 
(b)(1). 

(V)  The  offense  endangered  the 
solvency  or  financial  security  of  one  or 
more  victims. 

(ii)  Downward  Departure 
Considerations.  There  also  may  be  cases 
in  which  the  offense  level  determined 
imder  this  guideline  substantially 
overstates  the  seriousness  of  the  offense. 
In  such  cases,  a  downward  departure 
may  be  warranted.  The  following  is  a 
non-exhaustive  list  of  factors  that  the 


court  may  consider  in  determining 
whether  a  downward  departure  is 
warranted. 

(I)  The  primary  objective  of  the 
offense  was  a  mitigating,  non-monetary 
objective,  such  as  to  fund  medical 
treatment  for  a  sick  parent.  However,  if, 
in  addition  to  that  primary  objective,  a 
substantial  objective  of  the  offense  was 
to  benefit  the  defendant  economically,  a 
downward  departure  for  this  reason 
would  not  ordinarily  be  warranted. 

((II)The  loss  significantly  exceeds  the 
greater  of  the  [defendant's]  actual  or 
intended  [personal]  gain,  and  therefore 
significantly  overstates  the  culpability 
of  the  defendant.]". 

The  Commentary  to  §  2B  1.1  captioned 
"Background  Commentary",  as 
amended  by  Part  A  of  this  proposed 
amendment,  is  further  amended  by 
inserting  the  following  after  the  second 
paragraph: 

The  Commission  has  determined  that, 
ordinarily,  the  sentences  of  defendants 
convicted  of  federal  offenses  should 
reflect  the  nature  and  magnitude  of  the 
pecimiary  harm  caused  by  their  crimes. 
Accordingly,  along  with  other  relevant 
factors  under  the  guidelines,  loss  serves 
as  a  measure  of  the  seriousness  of  the 
offense  and  the  defendant's  relative 
culpability  and  is  a  principal  factor  in 
determining  the  offense  level  under  this 
guideline.  Because  of  the  structure  of 
the  Sentencing  Table  (Chapter  5,  Part 
A),  subsection  (b)(1)  results  in  an 
overlapping  range  of  enhancements 
based  on  the  loss. 

(Except  as  excluded  above,  both  direct 
and  indirect  pecuniary  harm  that  is  a 
reasonably  foreseeable  result  of  the 
offense  will  be  taken  into  account  in 
determining  the  loss.  Accordingly,  in 
any  particular  case,  the  determination  of 
loss  may  include  consideration  of 
factors  not  specifically  set  forth  in  this 
guideline.  For  example,  in  an  offense 
involving  unlawfully  accessing,  or 
exceeding  authorized  access  to,  a 
protected  computer,  as  defined  in  18 
U.S.C.  §  1030(e)(2)(A)  or  (B),  loss  is  the 
rea^nably  foreseeable  pecuniary  harm 
to  the  victim,  which  typically  includes 
costs  such  as  conducting  a  damage 
assessment  and  restoring  the  system  and 
data  to  their  condition  prior  to  the 
offense  (,  and  any  lost  revenue  due  to 
interruption  of  service).  Likewise,  in  a 
product  substitution  case,  the  loss 
includes  the  victim's  reasonably 
foreseeable  costs  of  making  substitute 
transactions  and  handling  or  disposing 
of  the  product  delivered,  or  modifying 
the  product  so  that  it  can  be  used  for  its 
intended  purpose,  plus  the  victim's 
reasonably  foreseeable  cost  of  correcting 
the  actual  or  potential  disruption  to  the 
victim's  business  caused  by  the  product 


substitution.  Similarly,  in  a  defense 
contract  fraud  case,  loss  includes  the 
reasonably  foreseeable  administrative 
cost  to  the  government  and  other 
participants  of  repeating  or  correcting 
the  procurement  action  affected,  plus 
any  increased  cost  to  procure  the 
product  or  service  involved  that  was 
reasonably  foreseeable.)". 

Option  Two  (Criminal  Law  Committee 
Proposal) 

The  Commentary  to  §  2B  1.1  captioned 
"Application  Notes",  as  amended  by 
Part  A  of  this  amendment,  is  further 
amended  by  inserting  after  Note  1  the 
following: 

"2.  For  purposes  of  subsection 
(b)(l>- 

(A)  General  Rule. — Loss  is  the  greater 
of  the  actual  loss  or  the  intended  loss. 

'Actual  loss'  means  the  reasonably 
foreseeable  pecuniary  harm  that 
resulted  or  will  result  from  the  conduct 
for  which  the  defendant  is  accountable 
under  §  lBl.3  (Relevant  Conduct). 

'Reasonably  foreseeable  pecuniary 
harm'  means  pecuniary  harm  that  the 
defendant  knew  or,  under  the 
circumstances  of  the  particular  case, 
reasonably  should  have  known  likely 
would  result  in  the  ordinary  course  of 
events  from  the  conduct  for  which  the 
defendant  is  accountable  under  §  lBl.3 
(Relevant  Conduct). 

'Intended  loss'  means  the  pecimiary 
harm  that  was  intended  to  result  from 
the  conduct  for  which  the  defendant  is 
accountable  under  §  lBl.3,  even  if  that 
harm  would  have  been  impossible  or 
unlikely  to  occur  [e.g.,  as  in  a 
government  sting  operation,  or  an 
intended  insurance  fraud  in  which  the 
claim  exceeded  the  insured  value),  so 
long  as  the  intended  loss  would 
reasonably  have  resulted  if  the  facts 
were  as  the  defendant  believed  them  to 
be. 

(B)  Exclusions  from  Loss. — Loss  does 
not  include  the  following: 

(i)  Interest  of  any  kind,  finance 
charges,  late  fees,  penalties,  anticipated 
profits,  or  amounts  based  on  an  agreed- 
upon  return  or  rate  of  return. 

(ii)  Costs  to  the  government  of,  and 
costs  incurred  by  victims  primarily  to 
aid  the  government  in,  the  prosecution 
and  criminal  investigation  of  an  offense, 
even  if  such  costs  are  reasonably 
foreseeable. 

(C)  Credits  In  Determining  Loss. — 
(i)  Loss  shall  be  determined  by 

excluding  the  value  of  the  economic 
benefit  the  defendant  or  other  persons 
acting  jointly  with  the  defendant 
transferred  to  the  victim  before  the 
offense  was  detected.  However,  loss 
shall  not  be  reduced  by  the  value  of: 
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(a)  benefits  of  de  minimis  value 
transferred  by  the  defendant  to  the 
victim(s). 

(b)  services  fraudulently  rendered  to 
victims  by  persons  falsely  posing  as 
licensed  professionals,  or  goods  falsely 
represented  as  approved  by  a 
governmental  regulatory  agency,  or 
goods  for  which  regulatory  approval  by 
a  government  agency  was  obtained  by 
fraud. 

(ii)  In  a  case  involving  a  fraudulent 
investment  scheme,  such  as  a  'Ponzi 
scheme,'  the  loss  shall  not  be  reduced 
by  the  value  of  the  economic  benefit 
transferred  to  any  investor  in  the 
scheme  in  excess  of  that  investor's 
principal  investment  (i.e.,  the  gajn  to 
one  investor  in  the  scheme  shall  not  be 
used  to  ofiset  the  loss  to  another 
investor  in  the  scheme). 

(iii)  For  purposes  of  this  subsection: 
(A)  'economic  benefit'  raeans  money, 
property,  or  services  performed;  and  (6) 
'transferred'  includes  pledged  or 
otherwise  provided  as  collateral, 
returned,  repaid,  or  otherwise  conveyed. 

(D)  Time  of  measiuement:  Loss 
should  ordinarily  be  measured  at  the 
time  the  offense  was  detected. 

(i)  For  purposes  of  this  guideline,  an 
offense  is  detected  when  the  defendant 
knew  or  reasonably  should  have  known 
that  the  offense  was  detected  by  a  victim 
or  a  public  law  enforcement  agency. 

(iij  Except  as  provided  in  siiDsection 
(D)(iii),  the  value  of  any  'economic 
benefit'  transferred  to  the  victim  by  the 
defendant  for  purposes  of  Subsection 
(C)  shall  be  measured  at  the  time  the 
offense  was  detected. 

(iii)  However,  in  a  case  involving 
collateral  pledged  by  a  defendant,  the 
'economic  benefit'  of  such  collateral  to 
the  victim  for  purposes  of  Subsection 
(C)  is  the  amount  the  victim  has 
recovered  at  the  time  of  sentencing  frt>m 
disposition  of  the  collateral.  If  the 
collateral  has  not  been  disposed  of  by 
that  time,  the  'economic  benefit'  of  the 
collateral  is  its  value  at  the  time  of 
sentencing. 

(E)  Estimation  of  Loss.  The  court  need 
not  determine  the  precise  amoimt  of  the 
loss.  Rather,  it  need  only  make  a 
reasonable  estimate  of  loss.  The 
sentencing  judge  is  in  a  unique  position 
to  assess  the  evidence  and  estimate  the 
loss  based  upon  that  evidence.  For  this 
reason,  the  court's  loss  determination  is 
entitled  to  appropriate  deference.  See  18 
U.S.C.  3742(e)  and  (f). 

The  estimate  of  the  loss  shall  be  based 
on  available  information,  taking  into 
account  and  using  as  appropriate  and 
practicable  imder  the  circumstances, 
factors  such  as  the  following: 

(i)  The  &ir  market  value  of  the 
property,  or  other  thing  of  value,  taken 


or  otherwise  unlawfully  acquired, 
misapplied,  misappropriated,  or 
destroyed;  or  if  the  fail  market  value  is 
impracticable  to  determine  or 
inadequately  measures  the  harm,  the 
cost  to  the  victim  of  replacing  that 
property  or  other  thing  of  value. 

(ii)  The  cost  of  repairs  to  damaged 
property,  not  to  exceed  the  replacement 
cost  had  the  property  been  destroyed. 

(iii)  The  approximate  number  of 
victims  multiplied  by  the  average  loss  to 
each  victim. 

(iv)  More  general  factors,  such  as  the 
scope  and  duration  of  the  offense  and 
revenues  generated  by  similar 
operations. 

(F)  Gain.  The  court  shall  use  the 
defendant's  gain  as  an  alternative 
measure  of  loss  when  loss  cannot 
otherwise  reasonably  be  determined,  but 
the  defendant's  gain  can  reasonably  be 
determined. 

(G)  Special  Rules.  The  following 
special  rules  shall  be  used  to  assist  in 
determining  actual  loss  in  the  cases 
indicated: 

(i)  Stolen  or  Counterfeit  Credit  Cards 
and  Access  Devices;  Purloined  Numbers 
and  Codes.  In  a  case  involving  stolen  or 
coimterfeit  credit  cards  (see  15  U.S.C. 
1602(k)),  stolen  or  coimterfeit  access 
devices  [see  18  U.S.C.  1029(e)(1)).  or 
purloined  numbers  or  codes,  the  actual 
loss  includes  any  unauthorized  charges 
made  with  the  credit  cards,  access 
devices,  or  numbers  or  codes.  The 
actual  loss  determined  for  each  such 
credit  card,  access  device,  number  or 
code  shall  be  not  less  than  $500. 

(ii)  Diversion  of  Government  Program 
Benefits.  In  a  case  involving  diversion  of 
government  program  benefits,  actual 
loss  is  the  value  of  the  benefits  diverted 
from  intended  recipients  or  uses.  For 
example,  if  the  defendant  was  the 
lawful  recipient  of  food  stamps  having 
a  value  of  $100  but  fraudulently 
received  food  stamps  having  a  value  of 
$150,  the  loss  is  $50. 

(iii)  Davis-Bacon  Act  Cases.  In  a  case 
involving  a  Davis-Bacon  Act  violation 
(i.e.,  a  violation  of  40  U.S.C.  276a, 
criminally  prosecuted  imder  18  U.S.C. 
1001),  the  actual  loss  is  the  difference 
between  the  legally  required  and  actual 
wages  paid. 

(H)  Departure  Considerations. 

(1)  Upward  Departure  Considerations. 
There  may  be  cases  in  which  the  loss 
substantially  understates  the 
seriousness  of  the  offense  or  the 
culpabihty  of  the  defendant.  In  such 
cases,  an  upward  departure  may  be 
warranted.  The  following  is  a  non- 
exhaustive  list  of  factors  that  the  court 
may  consider  in  determining  whether 
an  upward  departure  is  warranted: 


(a)  A  primary  objective  of  the  offense 
was  an  aggravating,  non-monetary 
objective,  such  as  to  inflict  emotional 
harm. 

(b)  The  offense  resulted  in  or  risked 
substantial  non-monetary  harm.  For 
example,  the  offense  caused  physical 
harm,  psychological  harm,  or  severe 
emotional  trauma,  or  resulted  in  a 
substantial  invasion  of  a  privacy 
interest. 

(c)  The  offense  created  a  risk  of 
substantial  loss  beyond  the  loss 
determined  above. 

(d)  The  offense  endangered  the 
solvency  or  financial  seciirity  of  one  or 
more  victims. 

(e)  The  offense  involved  a  substantial 
risk  that  a  victim  would  lose  a 
significant  portion  of  his  or  her  net 
worth  or  suffer  other  significant 
financial  hardship. 

(2)  Downward  Departure 
Considerations.  There  may  be  cases  in 
which  the  loss  substantially  overstates 
the  seriousness  of  the  offense  or  the 
culpability  of  the  defendant.  In  such 
cases,  a  downward  departure  may  be 
warranted.  The  following  is  a  non- 
exhaustive  list  of  factors  that  the  court 
may  consider  in  determining  whether  a 
downward  departiure  is  warranted: 

(a)  The  primary  objective  of  the 
offense  was  a  mitigating,  non-monetary 
objective,  such  as  to  fund  medical 
treatment  for  a  sick  parent.  However,  if, 
in  addition  to  that  primary  objective,  a 
substantial  objective  of  the  offense  was 
to  benefit  the  defendant  economically,  a 
downward  departing  for  this  reason 
would  not  ordinarily  be  warranted. 

(b)  The  loss  significantly  exceeds  the 
greater  of  the  defendant's  actual  or 
intended  personal  gain,  and  therefore 
significantly  overstates  the  culpability 
of  the  defendant.". 

The  Commentary  to  §  2B  1.1  captioned 
"Backgroxmd",  as  amended  by  Part  A  of 
this  amendment,  is  further  amended  by 
inserting  after  the  second  paragraph  the 
following: 

The  Commission  has  determined  that, 
ordinarily,  the  sentences  of  defendants 
convicted  of  federal  offenses  should 
reflect  the  nature  and  magnitude  of  the 
pecimiary  harm  caused  by  their  crimes. 
Accordingly,  along  with  other  relevant 
factors  under  the  guidelines,  loss  serves 
as  a  measure  of  the  seriousness  of  the 
offense  and  the  defendant's  relative 
culpability  and  is  a  principal  factor  in 
determining  the  offense  level  under  this 
guideline. 

Both  direct  and  indirect  pecuniary 
harm  that  is  a  reasonably  foreseeable 
result  of  the  offense  will  be  taken  into 
account  in  determining  the  loss.  For 
example,  in  an  offense  involving 
unlawfully  accessing,  or  exceeding 
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Authorized  access  to,  a  "protected 
qomputer,'  as  defined  in  18  U.S.C. 
91030(e)(2)(A)  or  (B),  'loss'  is  the 
reasonably  foreseeable  pecuniary  harm 
to  the  victim,  which  typically  includes 
costs  such  as  conducting  a  damage 
assessment  and  restoring  the  system  and 
data  to  their  condition  prior  to  the 
offense.  Likewise,  in  a  product 
substitution  case,  the  loss  includes  the 
victim's  reasonably  foreseeable  costs  of 
making  substitute  transactions  and 
handling  or  disposing  of  the  product 
delivered  or  modifying  the  product  so 
that  it  can  be  used  for  its  intended 
purpose,  plus  the  victim's  reasonably 
foreseeable  cost  of  correcting  the  actual 
or  potential  disruption  to  the  victim's 
business  caused  by  the  product 
substitution.  Similarly,  in  a  defense 
contract  fraud  case,  loss  includes  the 
reasonably  foreseeable  administrative 
cost  to  the  government  and  other 
participants  of  repeating  or  correcting 
the  procurement  action  affected,  plus 
any  increased  cost  to  procure  the 
product  or  service  involved  that  was 
reasonably  foreseeable.". 

Part  D.  Referring  Guidelines  for  Theft 
■nd  Fraud 

Synopsis  of  Proposed  Amendment: 
The  following  proposed  amendments 
are  intended  to  be  made  in  conjimction 
with  a  change  to  the  loss  tables  in 
§2Bl.l  (Larceny,  Embezzlement,  and 
Other  Forms  of  Theft)  or  §  2F1.1  (Fraud 
and  Deceit).  The  amendments  provide  a 
1-level  increase  in  several  guidelines 
that  refer  to  the  loss  tables  for  cases  in 
which  the  loss  is  more  than  $2,000  but 
not  more  than  $5,000.  This  increase 
would  be  provided  to  avoid  a  1-level 
decrease  that  would  otherwise  occur  for 
offenses  involving  losses  of  more  than 
$2,000  but  not  more  than  $5,000 
because  the  proposed  table  does  not 
provide  the  first  increase  for  loss 
amount  until  loss  exceeds  $5,000. 

Proposed  Amendments  (Part  D) 

I    Section  2B2.3(b)  is  amended  by 
striking  subdivision  (3)  in  its  entirety 
and  inserting  the  following: 
j  I  "(3)  If  (A)  the  offense  involved 
Invasion  of  a  protected  computer;  and 
(B)  the  loss  resulting  bom  the  invasion 
(i)  exceeded  $2",000  but  did  not  exceed 
$5,000,  increase  by  1  level;  or  (ii) 
exceeded  $5,000,  increase  by  the 
number  of  levels  from  the  table  in 
§2B1.1  (Theft,  Property  Destruction, 
and  Fraud)  corresponding  to  that 
amount.". 

I  Section  2B3.3(b)  is  amended  by 
striking  subdivision  (1)  in  its  entirety 
and  inserting  the  following: 

"(1)  If  the  greater  of  the  amount 
obtained  or  demanded  (A)  exceeded 


$2,000  but  did  not  exceed  $5,000, 
increase  by  1  level;  or  (B)  exceeded 
$5,000,  increase  by  the  number  of  levels 
from  the  table  in  §  2B1.1  (Theft, 
Property  Destruction,  and  Fraud) 
corresponding  to  that  amount.". 

Section  2B4.1(b)  is  amended  by 
striking  subdivision  (1)  in  its  entirety 
and  inserting  the  following: 

"(1)  If  the  greater  of  the  value  of  the 
bribe  or  the  improper  benefit  to  be 
conferred  (A)  exceeded  $2,000  but  did 
not  exceed  $5,000,  increase  by  1  level; 
or  (B)  exceeded  $5,000,  increase  by  the 
nimiber  of  levels  from  the  table  in 
§  2B1.1  (Theft.  Property  Destruction, 
and  Fraud)  corresponding  to  that 
amount.". 

Section  2B5.1(b)  is  amended  by 
striking  subdivision  (1)  in  its  entirety 
and  inserting  the  following: 

"(1)  ff  the  face  value  of  the  counterfeit 
items  (A)  exceeded  $2,000  but  did  not 
exceed  $5,000,  increase  by  1  level;  or  (B) 
exceeded  $5,000,  increase  by  the 
number  of  levels  from  the  table  in 
§  2B1.1  (Theft,  Property  Destruction, 
and  Fraud)  corresponding  to  that 
amoimt.". 

Section  2B5.3(b)  is  amended  by 
striking  subdivision  (1)  in  its  entirety 
and  inserting  the  following: 

"(1)  If  the  infringement  amount  (A) 
exceeded  $2,000  but  did  not  exceed 
$5,000.  increase  by  1  level;  or  (B) 
exceeded  $5,000,  increase  by  the 
number  of  levels  from  the  table  in 
§2Bl.l  (Theft.  Property  Destruction, 
and  Fraud)  corresponding  to  that 
amount.". 

Section  2B6.1(b)  is  amended  by 
striking  subdivision  (1)  in  its  entirety 
and  inserting  the  following: 

"(1)  ff  the  retail  value  of  the  motor 
vehicles  or  parts  (A)  exceeded  $2,000 
but  did  not  exceed  $5,000,  increase  by 
1  level;  or  (B)  exceeded  $5,000.  increase 
by  the  number  of  levels  bom.  the  table 
in  §  2B1.1  (Theft,  Property  Destruction, 
and  Fraud)  corresponding  to  that 
amount". 

Section  2Cl.  1(b)(2)  is  amended  by 
striking  subdivision  (A)  in  its  entirety 
and  inserting  the  following: 

"(A)  If  the  value  of  the  payment,  the 
benefit  received  or  to  be  received  in 
return  for  the  payment,  or  the  loss  to  the 
government  from  the  offense,  whichever 
is  greatest  (i)  exceeded  $2,000  but  did 
not  exceed  $5,000.  increase  by  1  level; 
or  (ii)  exceeded  $5,000,  increase  by  the 
number  of  levels  from  the  table  in 
§  2B1.1  (Theft.  Property  Destruction, 
and  Fraud)  corresponding  to  that 
amount.". 

Section  2Cl. 2(b)(2)  is  amended  by 
striking  subdivision  (A)  in  its  entirety 
and  inserting  the  following: 


"(A)  ff  the  value  of  the  gratuity  (i) 
exceeded  $2,000  but  did  not  exceed 
$5,000,  increase  by  1  level;  or  (ii) 
exceeded  $5,000.  increase  byihe 
number  of  levels  from  the  table  in 
§2Bl.l  (Theft,  Property  Destruction, 
and  Fraud)  corresponding  to  that 
amount.". 

Section  2Cl.6(b)  is  amended  by 
striking  subdivision  (1)  in  its  entirety 
and  inserting  the  following: 

"(1)  If  the  value  of  the  gratuity  (i) 
exceeded  $2,000  but  did  not  exceed 
$5,000.  increase  by  1  level;  or  (ii) 
exceeded  $5,000,  increase  by  the 
number  of  levels  from  the  table  in 
§  2B1.1  (Theft,  Property  Destruction, 
and  Fraud)  corresponding  to  that 
amount.". 

Section  2Cl. 7(b)(1)  is  amended  by 
striking  subdivision  (A)  in  its  entirety 
and  inserting  the  following: 

"(A)  ff  the  loss  to  the  government,  or 
the  value  of  anything  obtained  or  to  be 
obtained  by  a  public  official  or  others 
acting  with  a  public  official,  whichever 
is  greater,  (i)  exceeded  $2,000  but  did 
not  exceed  $5,000,  increase  by  1  level; 
or  (ii)  exceeded  $5,000,  increase  by  the 
number  of  levels  frt>m  the  table  in 
§  2B1.1  (Theft.  Property  Destruction, 
and  Fraud)  corresponding  to  that 
amount". 

Section  2E5.1(b)  is  amended  by 
striking  subdivision  (2)  in  its  entirety 
and  inserting  the  following: 

"(2)  ff  the  value  of  the  prohibited 
payment  or  the  value  of  the  improper 
benefit  to  the  payer,  whichever  is 
greater  (A)  exceeded  $2,000  but  did  not 
exceed  $5,000,  increase  by  1  level;  or  (B) 
exceeded  $5,000,  increase  by  the 
number  of  levels  from  the  table  in 
§  2B1.1  (Theft.  Property  Destruction, 
and  Fraud)  corresponding  to  that 
amount.". 

Section  2G2.2(b)(2)(A)  is  amended  by 
striking  "§  2F1.1  (Fraud  and  Deceit)" 
and  inserting  "§  2B1.1  (Theft,  Property 
Destruction,  and  Fraud)". 

Section  2G3. 1(b)(1)(A)  is  amended  by 
striking  "§  2F1.1  (Fraud  and  Deceit)" 
and  inserting  "§  2B1.1  (Theft.  Property 
Destruction,  and  Fraud)". 

Section  2G3. 2(b)(2)  is  amended  by 
striking  "at  §  2F1.1  (b)(1)"  and  inserting 
"in  §  2B1.1  (Theft.  Property  Destruction, 
and  Fraud).". 

Section  2Q2. 1(b)(3)  is  amended  by 
striking  subcUvision  (A)  in  its  entirety 
and  inserting  the  following: 

"(A)  If  the  market  value  of  the  fish, 
wildlife,  or  plants  (i)  exceeded  $2,000 
but  did  not  exceed  $5,000.  increase  by 
1  level;  or  (ii)  exceeded  $5,000,  increase 
by  the  number  of  levels  bom  the  table 
in  §  2B1.1  (Theft.  Property  Destruction, 
and  Fraud)  corresponding  to  that 
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amount,  [but  in  no  event  more  than  [18] 
levels);  or". 

Section  2Sl.3(a)  is  amended  by 
striking  "§  2F1.1  (Fraud  and  Deceit)" 
and  inserting  "§  2B1.1  {Theft,  Property 
Destruction,  and  Fraud)". 

Part  E.  Technical  and  Conforming 
its 


The  Commentary  to  §  lBl.2  captioned 
"Application  Notes"  is  amended  in 
Note  1  in  the  fourth  paragraph  by 
striking  "§  2B1.1  (Larceny, 
Embeszlement,  and  Other  Forms  of 
Theft)"  and  inserting  "§  2F1.1  (Theft, 
Property  Destruction,  and  Fraud)". 

The  Commentary  to  §  lBl.3  captioned 
"Application  Notes"  is  amended  in 
Note  5  by  striking  "§  2F1.1  (Fraud  and 
Deceit)"  and  inserting  "§  2B1.1  (Theft, 
Property  Destruction,  and  Fraud)". 

Chapter  Two,  Fart  B,  Subpart  1,  is 
amended  by  inserting  after  §  2B1.3  the 
following: 
"§2B1.4.    Insider  Trading 

(a)  Base  Ofiiense  Level:  8. 

(b)  Specific  Ofiiense  Charactwistic. 
(1)  Increase  by  the  number  of  levels 

from  the  table  in  §  2Bl .  1  (Theft, 
Propmty  Destruction,  and  Fraud) 
corresponding  to  the  gain  resulting  bom 
the  o^nse. 

Commentary 

Statutory  Provisions:  15  U.S.C.  78j 
and  17  CFR  240.10b-5.  For  additional 
statutory  provision(s),  see  Appendix  A 
(Statutory  Index). 

Application  Note 

1.  Section  3B1.3  (Abuse  of  Position  of 
Trust  or  Use  of  Special  Skill)  should  be 
applied  only  if  the  defendant  occupied 
and  abused  a  position  of  special  trust. 
Examples  might  include  a  corptMrate 
president  or  an  attorney  who  misused 
information  regarding  a  planned  but 
imannounced  takeover  attempt  It 
typically  would  not  apply  to  an 
ordinary  "tippee." 

Backgroimd:  This  guideline  applies  to 
certain  violations  of  Rule  lOb-5  that  are 
commonly  referred  to  as  'insider 
trading. '  Insider  trading  is  treated 
essentially  as  a  sophisticated  fraud. 
Because  the  victims  and  their  losses  are 
difficult  if  not  impossible  to  identify, 
the  gain,  i.e.,  the  total  increase  in  value 
realized  through  trading  in  securities  by 
the  defendant  and  persons  acting  in 
concert  with  him  or  to  whom  he 
provided  inside  information,  is 
employed  instead  of  the  victims'  losses. 

Certain  other  offenses,  e.g.,  7  U.S.C. 
13(e),  that  involve  misuse  of  inside 
information  for  personal  gain  also  may 
appropriately  be  covered  by  this 
guideline.". 


The  Commentary  to  §  2B5.1  captioned 
"Application  Notes"  is  amended  in 
Note  3  by  striking  "%  2F1.1  (Fraud  and 
Deceit)"  and  inserting  "§  2B1.1  (Theft, 
Property  Destruction,  and  Fraud)". 

The  Commentary  to  §  2B5.3  captioned 
"Background"  is  amended  in  the  second 
sentence  of  the  first  paragraph  by 
striking  "guidelines"  and  inserting 
"guideline". 

The  Commentary  to  §  2B2.3  captioned 
"Application  Notes"  is  amended  in 
Note  2  by  striking  "§  2B1.1  (Larceny, 
Embezzlement,  and  Other  Forms  of 
Theft)"  and  inserting  '§  2B1.1  (Theft, 
Property  Destruction,  and  Fraud)". 

Tne  Commentary  to  §  2B3.1  captioned 
"Application  Notes"  is  amended  in 
Note  3  by  striking  "§  2B1.1  (Larceny, 
Embezzlement,  and  Other  Forms  of 
Theft)"  and  inserting  "§2Bl.l  (Theft, 
Property  Destruction,  and  Fraud)". 

Ine  Commentary  to  §  2B6.1  captioned 
"Application  Notes"  is  amended  in 
Note  1  by  striking  "§  2B1.1  (Larceny, 
Embezzlement,  and  Other  Forms  of 
Theft)"  and  inserting  "§  2B1.1  (Theft, 
Property  Destruction,  and  Fraud)". 

Ine  Commentary  to  §  2B6.1  captioned 
"Application  Notes"  is  amended  by 
striking  Note  2  in  its  entirety  and 
inserting  the  following: 

"2.  The  'Increase  by  the  number  of 
levels  from  the  table  in  §  2B1.1  (Theft, 
Property  Destruction,  and  Fraud) 
corresponding  to  that  amount,'  as  used 
in  subsection  (b)(1),  refers  to  the  number 
of  leveb  corresponding  to  the  retail 
value  of  the  motor  vehicles  or  parts 
involved.". 

The  Commentary  to  §  2C1.1  captioned 
"Application  Notes"  is  amended  in 
Note  2  by  striking  "§2Bl.l  (Larceny, 
Embezzlement,  and  Other  Forms  of 
Theft)  and  includes  both  actual  and 
intended  loss"  and  inserting  "§  2B1.1 
(Theft,  Property  Destruction,  and 
Fraud)". 

The  Commentary  to  §  2C1.7  captioned 
■"Application  Notes"  is  amended  in 
Note  3  by  striking  '§  2B1.1  (Larceny, 
Embezzlement,  and  Other  Forms  of 
Theft)  and  includes  both  actual  and 
intended  los"  and  inserting  "§  2B1.1 
(Theft.  Property  Destruction,  and 
Fraud)". 

Section  2H3.3(a)  is  amended  in 
subdivision  (2)  by  inserting  "or 
destruction"  after  "theft";  and  by 
striking  "§  2B1.1  (Larceny, 
Embe^ement.  and  Other  Forms  of 
Theft)"  and  inserting  "§2B1.1  (Theft, 
Property  Destruction,  and  Fraud)". 

Section  2H3.3(a}  is  amended  by 
striking  subdivision  (3)  ia  its  entirety. 

The  Commentary  to  §  2H3.3  captioned 
"Backgroimd"  is  amended  by  striking 
"§  2B1.1  (Larceny,  Embezzlement,  and 
Other  Forms  of  Theft)  or  §  2B1.3 


(Property  Damage  or  Destruction)"  and 
inserting  "§  2B1.1  (Theft,  Property 
IDestruction,  and  Fraud)". 

The  Commentary  to  §  2J1.1  captioned 
"Application  Notes"  is  amended  in 
Note  2  by  striking  "§  2B1.1  (Larceny, 
Embezzlement,  and  Other  Forms  of 
Theft)"  and  inserting  "§  2B1.1  (Theft, 
Property  Destruction,  and  Fraud)". 

Section  2Kl.4(a)  is  amended  in 
subdivision  (3)  by  striking  "§  2F1.1 
(Fraud  and  Deceit)  if  the  offense  was 
committed  in  coimection  with  a  scheme 
to  defraud;  or"  and  inserting  "§  2B1.1 
(Theft,  Property  Destruction,  and 
Fraud).". 

Section  2Kl.4(a)  is  amended  by 
striking  subdivision  (4)  in  its  entirety. 

Section  2Kl. 4(b)(2)  is  amended  in 
subdivision  (2)  by  striking  "(4)"  and 
inserting  "(3)". 

Section  2N2. 1(b)(1)  is  amended  by 
striking  "§  2F1.1  (Fraud  and  Deceit)" 
and  inserting  "§  2B1.1  (Theft,  Property 
Destruction,  and  Fraud)". 

The  Commentary  to  §  2N2.1  captioned 
"Application  Notes"  is  amended  in 
Note  2  by  inserting  "theft,  property 
destruction,  and"  after  "involved"  and 
by  striking  "(e.g.,  theft,  bribery, 
revealing  trade  secrets,  or  destruction  of 
property)"  and  inserting  "{e.g., 
Imbery).". 

The  Conmientaiy  to  §  2N2.1  captioned 
"Application  Notes"  is  amended  in 
Note  4  by  striking  "2F1.1  (Fraud  and 
Deceit)"  and  inserting  "§  2B1.1  (Theft. 
Property  Destruction,  and  Fraud)". 

Section  2N3. 1(b)(1)  is  amended  by 
striking  "§  2F1.1  (Fraud  and  Deceit)" 
and  inserting  "§2Bl.l  (Theft,  Property 
Destruction,  and  Fraud)". 

The  Commentary  to  §  2N3.1  capti(med 
"Background"  is  amended  in  the  first 
paragraph  by  striking  "the  guideline  for 
fraud  and  deception,  §  2F1.1,"  and 
inserting  "§281.1  (Theft,  Property 
Destruction,  and  Fraud)". 

Section  2Ql. 6(a)(2)  is  amended  by 
striking  "§  2B1.3  (Property  Damage  or 
Destruction)"  and  inserting  "§  2B1.1 
(Theft,  Property  E)estruction,  and 
Fraud)". 

Section  2T1 .6(b)(1)  is  amended  by 
striking  "§2B1.1  (Larceny, 
Embe^ement,  and  Other  Forms  of 
Theft)"  and  inserting  "§2Bl.l  (Theft, 
Property  Destruction,  and  Fraud)". 

Tne  Commentary  to  §  3B1.3  captioned 
"Application  Notes"  is  amended  by 
adding  at  the  end  the  following: 

"4.  The  following  additional 
illustrations  of  an  abuse  of  a  position  of 
trust  pertain  to  theft  or  embezzlement 
from  employee  pension  or  welfare 
benefit  plans  or  labor  unions: 

(A)  If  the  offense  involved  theft  or 
embezzlement  frtim  an  employee 
pension  or  welfare  benefit  plan  and  the 
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defendant  was  a  fiduciary  of  the  benefit 
plan,  an  adjustment  under  this  section 
for  abuse  of  a  position  of  trust  will 
apply.  "Fiduciary  of  the  benefit  plan"  is 
defined  in  29  U.S.C.  1002(21)(A)  to 
mean  a  person  who  exercises  any 
discretionary  authority  or  control  in 
respect  to  the  management  of  such  plan 
or  exercises  authority  or  control  in 
respect  to  management  or  disposition  of 
its  assets,  or  who  renders  investment 
advice  for  a  fee  or  other  direct  or 
indirect  compensation  with  respect  to 
any  moneys  or  other  property  of  such 
plan,  or  has  any  authority  or 
responsibility  to  do  so,  or  who  has  any 
discretionary  authority  or  responsibility 
in  the  administration  of  such  plan. 
1 1  (B)  If  the  offense  involved  theft  or 
embezzlement  from  a  labor  union  and 
the  defendant  was  a  union  officer  or 
occupied  a  position  of  trust  in  the  union 
(as  set  forth  in  29  U.S.C.  501(a)).  an 
adjustment  under  this  section  for  an 
abuse  of  a  position  of  trust  will  apply.". 

Section  3Dl.2(d)  is  amended  by 
striking  "2B1.3"  and  inserting  "2B1.4"; 
and  by  striking  "§§2Fl.l,  2F1.2;". 

The  Commentary  to  §  3D1.2  captioned 
"Application  Notes"  is  amended  in  the 
third  paragraph  of  Note  6  by  striking  ", 
and  would  include,  for  example, 
larceny,  embezzlement,  forgery,  and 
fraud". 

Section  3Dl.3(b)  is  amended  by 
striking  "(e.g.,  theft  and  fi^ud)". 

The  Commentary  to  §  3D1.3  captioned 
"Application  Notes"  is  amended  in 
Note  3  by  striking  "(e.g.,  theft  and 
fraud)";  and  by  striking  "In  addition, 
the  adjustment  for  'more  than  minimal 
planning'  fi^uently  will  apply  to 
multiple  count  convictions  for  property 
offenses.". 

The  Commentary  to  §  3D1.5  captioned 
"Illustrations  of  the  Operation  of  the 
Multiple-Coimt  Rules"  is  amended  by 
striking  Illustration  2  in  its  entirety  and 
by  redesignating  Illustrations  3  and  4  as 
illustrations  2  and  3,  respectively. 

The  Commentary  to  §  3D1.5  captioned 
"Illustrations  of  the  Operation  of  the 
Multiple-Count  Rules"  is  amended  in 
Illustration,  as  redesignated  by  this 
amendment,  3  by  striking  "§  2F1.1 
(Fraud  and  Deceit)"  and  inserting 
"§2B1.1  (Theft,  Property  Destruction, 
and  Fraud)";  and  in  the  last  sentence  by 
striking  "§  2F1.1"  after  "or"  and 
inserting  "2B1.1". 

The  Conunentary  to  §  8A1.2  captioned 
"Application  Notes"  is  amended  in 
Note  3(i)  by  striking  "§§  2B1.1  (Larceny, 
Embezzlement,  and  Other  Forms  of 
Theft),  2F1.1  (Fraud  and  Deceit)"  and 
inserting  "§  2B1.1  (Theft,  Property 
Destruction,  and  Fraud)". 


Section  8C2.1(a)  is  amended  by 
striking  "2B1.3"  and  inserting  "2B1.4" 
and  by  striking  "§§  2F1.1;  2F1.2;". 

The  Commentary  to  §  8C2.1  captioned 
"Application  Notes"  is  amended  in 
Note  2  by  striking  wherever  it  appears 
"§  2F1.1  (Fraud  and  Deceit)"  each  place 
it  appears  and  inserting  "§  2B1.1  (Theft, 
Property  Destruction,  and  Fraud)". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  7 
U.S.C.  6  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index]  is 
amended  in  the  line  referenced  to  7 
U.S.C.  6b(A)  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  7 
U.S.C.  6b(C)  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  7 
U.S.C.  6c  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  7 
U.S.C.  6h  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  7 
U.S.C.  6o  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  7 
U.S.C.  13(a)(2)  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  7 
U.S.C.  13(a)(3)  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  7 
U.S.C.  13(a)(4)  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  7 
U.S.C.  13(d)  by  striking  "2F1.2"  and 
inserting  "2B1.4". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  7 
U.S.C.  13(f)  by  striking  "2F1.2"  and 
inserting  "2B1.4". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  7 
U.S.C.  23  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  7 
U.S.C.  270  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  7 
U.S.C.  2024(b).by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutor}'  Index)  is 
amended  in  the  line  referenced  to  7 
U.S.C.  2024(c)  by  striking  "2F1.1"  and 
inserting  "2B1.1". 


Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  12 
U.S.C.  631  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  15 
U.S.C.  50  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  15 
U.S.C.  77e  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  15 
U.S.C.  77q  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  IS 
U.S.C.  77x  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  15 
U.S.C.  78j  by  striking  "2F1.1"  and 
inserting  "2B1.1":  and  by  striking 
"2F1.2"  and  inserting  "2B1.4". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  -15 
U.S.C.  78ff  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  15 
U.S.C.  80b-6  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  15 
U.S.C.  158  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  15 
U.S.C.  645(a)  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  15 
U.S.C.  645(b)  by  striking  ',  2F1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  15 
U.S.C.  645(c)  by  striking  ",  2F1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  15 
U.S.C.  714m(a)  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  15 
U.S.C.  714m(b)  by  striking  ",  2F1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  15 
U.S.C.  1281  by  striking  "2B1.3"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  15 
U.S.C.  1644  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  15 
U.S.C.  1681q  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  15 
U.S.C.  1693n(a)  by  striking  "2F1.1"  and 
inserting  "2B1,1". 
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Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  16 
U.S.C.  114  by  striking  ".  2B1.3". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  16 
U.S.C.  117c  by  striking  ",  2B1.3". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  16 
U.S.C.  123  by  striking  "2B1.3,". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  refierenced  to  16 
U.S.C.  146  by  striking  "2B1.3,". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  16 
U.S.C.  413  by  striking  ".  2B1.3". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  16 
U.S.C.  433  by  striking  ".  2B1.3". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  16 
U.S.C.  831t(b)  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  16 
U.S.C.  831t(c)  by  striking  '•2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  32(a),  (b)  by  striking  "2B1.3"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
use.  33  by  striking  "2B1.3"and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  37  by  striking  "2B1.3"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  43  by  striking  "2B1.3"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  112(a)  by  striking  "2B1.3"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  152  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  153  by  striking  ",  2F1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  155  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  225  by  striking  ".  2F1.1". 

Appendix  A  (Statutory  Index]  is 
amended  in  the  line  referenced  to  18 
U.S.C.  285  by  striking  ",  2F1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 ' 
U.S.C.  286  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 


U.S.C.  287  by  striking  "2^.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  288  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  289  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  332  by  striking  ",  2F1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  335  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  470  by  inserting  "2B1.1,"  before 
"2B5.1":  and  by  striking  ".  2F1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  471  by  inserting  "2B1.1."  before 
"2B5.1":  and  by  striking  ",  2F1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  472  by  inserting  "2B1.1."  before 
"2B5.1";  and  by  striking  ",  2F1.1". 

Appendix  A  (Statutory  Index)  is 
amfflided  in  the  line  referenced  to  18 
U.S.C.  473  by  inserting  "2B1.1,"  before 
"2B5.1";  and  by  striking  ",  2F1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  474  by  inserting  "2B1.1."  before 
"2B5.1";  and  by  striking  ".  2F1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  474A  by  inserting  "2B1.1." 
before  "2B5.1";  and  by  striking  ". 
2F1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  476  by  inserting  "2B1.1."  before 
"2B5.1":  and  by  striking  ".  2F1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  477  by  inserting  "2B1.1,"  before 
••2B5.1";  and  by  striking  ",  2F1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  478  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  479  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  480  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  481  by  striking  "2F;.l"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  482  by  striking  "2F1.1"  and 
inserting  "2B1.1". 


Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  483  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  484  by  inserting  "2B1.1."  before 
"2B5.1";  and  by  striking  ".  2F1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  485  by  inserting  "2B1.1."  before 
"2B5.1";  and  by  striking  ",  2F1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  486  by  inserting  "2B1.1."  before 
"2B5.1";  and  by  striking  ",  2F1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  488  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  491  by  inserting  "2B1.1,"  before 
"2B5.1";  and  by  striking  ".  2F1.1". 

Appendix  A  (Statutory  hidex)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  493  by  inserting  "2B1.1,"  before 
"285.1";  and  by  striking  ",  2F1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  494  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  495  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  496  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  497  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  498  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  refmenced  to  18 
U.S.C.  499  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  500  by  striking  ".  2F1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  501  by  inserting  "2B1.1,"  before 
"2B5.1":  and  by  striking  ".  2F1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  502  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  503  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
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U.S.C.  505  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  506  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  507  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  508  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  509  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  510  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  513  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  514  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  642  by  inserting  "2B1.1,"  before 
"2B5.1"  and  striking  ",  2F1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  656  by  striking  ",  2F1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  657  by  striking  ",  2F1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  659  by  striking  ".  2F1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  663  by  striking  ".  2F1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  665(a)  by  striking  ",  2F1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  666(a)(1)(A)  by  striking  ".  2F1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  709  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  712  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  911  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  914  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 


U.S.C.  915  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  917  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  970(a)  by  striking  "2B1.3"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  1001  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  1002  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  1003  by  inserting  "2B1.1,"  before 
"2B5.1"  and  striking  ",  2F1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  1004  by  striking  ",  2F1.1";  and 
by  inserting  "2B1.1,"  before  "2B5.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  1005  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  1006  by  striking  ",  2F1.1";  and 
by  inserting  "2B1.1,"  before  "2B5.1". 

Appenduc  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  1007  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  1010  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  1011  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  1012  by  inserting  "2B1.1,"  before 
"2C1.3"  and  striking  ",  2F1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  1013  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  1014  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  1015  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  1016  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  1017  by  striking  "2F1.1"  and 
inserting  "2B1.1". 


Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  1018  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  1019  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  1020  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  1021  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  1022  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  1023  by  striking  ",  2F1.1"  . 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  1025  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  1026 by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  1028  by  striking  "2Fl.l".and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  1029  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  1030(a)(4)  by  striking  '^Fl.l" 
and  inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  1030(a)(5)  by  striking  "2B1.3" 
and  inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  1030(a)(6)  by  striking  "2F1.1" 
and  inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  1031  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  1032  by  insating  "2B1.1,"  before 
"2B4.1";  and  by  striking  ",  2F1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  1033  by  striking  "2F1.1,". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  1035  by  striking  '^Fl-l"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  1341  by  inserting  "2B1.1."  before 
"2C1.7";  and  by  striking  ".  2F1.1". 
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Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  1342  by  inserting  "2B1.1,"  before 
•'2C1.7";  and  by  striking  ",  2F1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  1343  by  inserting  "2B1.1,"  before 
"2C1.7";  and  by  striking  ",  2F1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  1344  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  1347  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line4«ferenced  to  18 
U.S.C.  1361  by  striking  "2B1.3"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  Une  referenced  to  18 
U.S.C.  1362  by  striking  "2B1.3"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  Une  referenced  to  18 
U.S.C.  1363  by  striking  "2B1.3"  and 
inserting  "2B1.1. 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  1366  by  striking  "2B1.3"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  1422  by  inserting  "2B1.1,"  before 
"2C1.2";  and  by  striking  ",  2F1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  Une  referenced  to  18 
U.S.C.  1702  by  striking  "2B1.3.". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  1703  by  striking  "2B1.3,". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  1704  by  striking  ",  2F1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  1705  by  striking  "2B1.3"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  1706  by  striking  "2B1.3"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  1708  by  striking  ".  2F1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  Une  referenced  to  18 
U.S.C.  1712  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  1716C  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  1720  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 


U.S.C.  1728  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  1852  by  striking  ".  2B1.3". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  1853  by  striking  ",  2B1.3". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  1854  by  striking  ",  2B1.3". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  1857  by  striking  "  2B1.3."  and 
inserting  "2B1.1." 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  1861  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  1902  by  striking  "2F1.2"  and 
inserting  "2B1. 4". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  1919  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  1920  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  1923  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  1992  by  striking  "2B1.3"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  2071  by  striking  ",  2B1.3". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  2072  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  2073  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  2197  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  2272  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  2275  by  striking  "2B1.3"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  2276  by  striking  "2B1.3"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  2280  by  striking  "2B1.3"  and 
inserting  "2B1.1". 


Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  2281  by  striking  "2B1.3"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  2314  by  striking  ",  2F1.1"  . 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  2315  by  striking  ",  2F1.1"  . 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  2332a  by  striking  "2B1.3"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  19 
U.S.C.  1434  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  die  line  referenced  to  19 
U.S.C.  1435  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  19 
U.S.C.  1436  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  19 
U.S.C.  1919  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  19 
U.S.C.  2316  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  20 
U.S.C.  1097(a)  by  striking  ".  2F1.1". 

Appendix  A  (Statutory  Index)  is 
-,  amended  in  the  line  referenced  to  20 
'  U.S.C.  1097(b)  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  20 
U.S.C.  1097(d)  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  21 
U.S.C.  333(a)(2)  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  22 
U.S.C.  1980(g)  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  22 
U.S.C.  2197(n)  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  22 
U.S.C.  4221  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  25 
U.S.C.  450d  by  striking  ",  2F1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  26 
U.S.C.  7208  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  26 
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J.S.C.  7214  by  inserting  "2B1.1,"  before 
|'2C1.2"  and  striking  ",  2F1.1". 
I  Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  26 
U.S.C.  7232  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  Une  referenced  to  29 
U.S.C.  1141  by  inserting  "2B1.1,"  before 
"2B3.2"  and  striking  ",  2F1.1". 

L Appendix  A  (Statutory  Index)  is 
lended  in  the  line  referenced  to  38 
U.S.C.  787  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  38 
U.S.C.  3502  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  41 
U.S.C.  423(e)  by  inserting  "2B1.1," 
before  "2C1.1";  and  by  striking  ", 
2F1.1". 

L Appendix  A  (Statutory  Index)  is 
lended  in  the  Une  referenced  to  42 
U.S.C.  408  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  ih  the  line  referenced  to  42 
U.S.C.  1307(a)  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  42 
U.S.C.  1307(b)  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  42 
U.S.C.  1307a-7b  by  striking  ",  2F1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  42 
U.S.C.  1383(d)(2)  by  striking  "2F1.1" 
and  inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  42 
U.S.C.  1383a(a)  by  striking  "2F1.1"  and 

Eserting"2Bl.l". 
Appendix  A  (Statutory  Index)  is 
lended  in  the  line  referenced  to  42 
U.S.C.  1383a(b)  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  42 
U.S.C.  1395nn(a)  by  striking  "2F1.1" 
and  inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  42 
U.S.C.  1395nn(c)  by  striking  "2F1.1" 
and  inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  42 
U.S.C.  1396h(a)  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  Une  referenced  to  42 
U.S.C.  1713  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  42 
U.S.C.  1760(g)  by  striking  ",  2F1.1". 


Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  42 
U.S.C.  1761(o)(l)  by  striking  "2F1.1" 
and  inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  42 
U.S.C.  1761(o)(2)  by  striking  ",  2F1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  42 
U.S.C.  3220(a)  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  42 
U.S.C.  3220(b)  by  striking  ",  2F1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  42 
U.S.C.  3426  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  42 
U.S.C.  3791  by  striking  ".  2F1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  42 
U.S.C.  3792  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  42 
U.S.C.  3795  by  striking  ".  2F1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  42 
U.S.C.  5157(a)  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  45 
U.S.C.  359(a)  by  striking  ■•2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  46 
U.S.C.  1276  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  49 
U.S.C.  121  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  49 
U.S.C.  11903  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  49 
U.S.C.  11904  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  49 
U.S.C.  14912  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  49 
U.S.C.  16102  by  striking  "2F1.1"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  Une  referenced  to  49 
U.S.C.  60123(d)  by  striking  "2B1.3"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  49 
U.S.C.  80116  by  striking  "2Fl.l"and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  49 


U.S.C.  80501  by  striking  "2B1. 3"  and 
inserting  "2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  49 
U.S.C.  App.  §  1687(g)  by  striking 
"2B1.3"  and  inserting  "2B1.1". 

Part  F:  Computing  Tax  Loss  Under 
§2T1.1 

Synopsis  of  Proposed  Amendment: 
This  proposed  amendment  addresses  a 
circuit  conflict  regarding  how  tax  loss 
under  §  2T1.1  (Tax  Evasion)  is 
computed  for  cases  that  involve  a 
defendant's  under-reporting  of  income 
on  both  individual  and  corporate  tax 
returns.  Such  a  case  often  arises  when 
(1)  the  defendant  fails  to  report,  and  pay 
corporate  income  taxes  on,  income 
earned  by  the  corporation,  (2)  diverts 
that  unreported  corporate  income  for 
the  defendant's  personal  use,  and  (3) 
fails  to  report,  and  to  pay  personal 
income  taxes  on,  that  income.  The 
proposed  amendment  clarities  that  the 
amount  of  the  tax  loss  is  the  aggregate 
amount  of  federal  income  tax  that 
would  have  due  by  both  the  corporation 
and  the  individual  defendant. 

More  specifically,  the  circuits  are  split 
on  which  methodology  should  be  useid 
to  calculate  tax  loss  in  these  cases.  Two 
circuits  use  a  sequential  calculation 
method  the  aggregate  tax  loss.  Under 
this  method,  the  court  determines  the 
corporate  federal  income  tax  that  would 
have  been  due,  subtracts  that  amount 
from  the  amount  diverted  to  the 
defendant  personally,  then  determines 
the  personal  federal  income  tax  that 
would  have  been  due  on  the  reduced 
diverted  amount.  See  United  States  v. 
Harvey,  996  F.2d  919  (7th  Cir.  1993); 
United  States  v.  Martinez-Rios,  143  F.3d 
662  (2d  Cir.  1998).  In  contrast,  one 
circuit  holds  that  the  court  should 
determine  the  aggregate  tax  loss  by 
adding  the  corporate  federal  income  tax 
that  would  have  been  due  on  the  total 
amount  of  unreported  income  and  the 
personal  federal  income  tax  that  would 
have  been  due  on  that  total  amount.  See 
United  States  v.  Cseplo,  42  F.3d  36  (6th 
Cir.  1994). 

The  amendment  adopts  the  Harvey 
approach,  clarifying  the  existing  rule  in 
Application  Note  7  of  §2Tl.l  that  "if 
the  offense  involves  both  individual  and 
corporate  tax  returns,  the  tax  loss  is  the 
aggregate  tax  loss  from  the  offenses 
taken  together". 

The  amendment  also  clarifies  that  the 
loss  in  §  2T1.1  refers  to  federal,  and  not 
state  and  local,  tax  loss.  The  alternative 
interpretation  of  this  provision  would 
greatly  complicate  the  guideline  because 
of  the  multitude  of  state  and  local  tax 
rates  and  provisions. 
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The  amendment  also  adds  an 
application  note  to  §  2T1.1  clarifying 
that  a  tax  evasion  count  and  a  count 
charging  the  offense  that  provided  the 
income  on  which  tax  was  evaded  are 
grou{>ed  together  under  §  3Dl.2(c).  This 
application  note  is  consistent  with  the 
longstanding  view  of  the  staff  as  to  how 
such  counts  should  be  treated  for 
grouping  purposes. 

Propoeed  Amendment  (Part  F) 

Section  §  2T1. 1(c)(1)  is  amended  in  by 
adding  at  the  end  the  following: 

"(Djlf  the  offense  involved  fi) 
conduct  described  in  paragraphs  (A), 
(B),  or  (C);  and  (ii)  bodi  individual  and 
corporate  tax  returns,  the  tax  loss  is  the 
aggregate  tax  loss  from  the  offenses 
taken  togethn.". 

Section  2Tl. 1(c)(2)  is  amended  by 
inserting  "(A)"  before  "If;  and  by 
adding  at  the  end  the  following: 

"(B)  If  the  offense  involved  u) 
conduct  described  in  paragraph  (A), 
and;  (ii)  both  individual  and  corporate 
tax  returns,  the  tax  loss  is  the  aggregate 
tax  loss  from  the  offenses  taken 
together.". 

The  Commentary  to  §  2T1.1  captioned 
"Application  Notes"  is  amended  in 
Note  1  by  adding  at  the  end  the 
following  paragraph: 

"Tax  loss"  means  federal  tax  loss;  it 
does  not  include  state  or  local  tax  loss.". 

The  Commentary  to  §  2T1.1  is 
amended  in  Note  7  by  adding  at  the  end 
the  following: 

"Accordingly,  in  a  case  in  which  a 
defendant  foils  to  report  income  dwived 
from  a  corporation  on  either  die 
defmdant's  individual  tax  return  or  the 
corporate  tax  return,  the  tax  loss  is  the 
aggregate  amount  due  to  the  treasury 
from  the  offenses  taken  together.  For 
example,  the  defendant,  the  sole  owner 
of  a  corporation,  fraudulently 
understates  the  corporation's  income  in 
the  amoimt  of  $1004)00  on  the 
ccnporation's  tax  return,  diverts  the 
fumls  to  his  own  use,  and  does  not 
report  these  funds  on  the  defendant's 
individual  tax  retiun.  For  purposes  of 
this  example,  assume  that  the  applicable 
tax  rate  is  34%  and  the  applicable 
individual  tax  rate  is  28%.  The  tax  loss 
attributable  to  the  defendant's  corporate 
tax  returns  is  $34,000  ($100,000 
multiplied  by  34%).  The  tax  loss 
attributable  to  the  defendant's 
individual  tax  return  is  based  on  the 
imreported  $100,000  in  income  less  the 
$34,000  in  corporate  tax  on  these  same 
funds.  This  avoids  double-counting 
because  the  $34,000  in  corporate  tax 
reduces  the  defendant's  effective 
income  from  $100,000  to  $66,000.  The 
tax  loss  attributable  to  the  defendant's 
individual  tax  return  is  $18,480 


($66,000  multiplied  by  28%). 
Consequently,  the  aggregate  tax  loss  for 
the  offenses,  taken  together,  is  $52,480 
($34,000  plus  $18,480).". 

The  Commentary  to  §  2T1.1  captioned 
"Application  Notes"  is  amended  by 
adding  at  the  end  the  following: 

"8.  U  the  defendant  is  sentenced  for 
a  count  charging  an  offiense  from  which 
the  defendant  derived  income  and  a 
count  charging  a  tax  offense  involving 
that  criminally  derived  income,  the 
counts  are  to  be  grouped  together  as 
closely  related  counts  under  subsection 
(c)  of  §  3D1.2  (Groups  of  Closely  Related 
Counts).  Such  coimts  are  to  be  grouped 
together  whether  or  not  the  amount  of 
criminally  derived  income  is  sufficient 
to  warrant  the  enhancement  imder 
subsection  (b)(1).". 

Issues  for  Comment 

(1)  The  proposed  amendment  uses  a 
sequential  method  to  determine  tax  loss 
in  cases  in  which  the  defendant  is  both 
the  individual  and  the  corporate  tax 
payer.  Commission  invites  comment  on 
whether  §  2T1.1  instead  should  be 
amended  to  provide  that,  in  such  cases, 
the  aggregate  tax  loss  is  the  sum  of  (A) 
the  total  amouint  of  unreported  income 
multiplied  by  the  corporate  tax  rate;  and 
(B)  the  total  amount  of  unreported 
income  midtiplied  by  the  individual  tax 
rate. 

(2)  The  Commission  also  invites 
comment  on  whether  the  definition  of 
"tax  loss"  shoidd  include  interest  and 
penalties  in  evasion-of-payment  tax 
cases.  Such  cases  are  distinguishable 
frt)m  evasion-of-assessment  tax  cases. 

(3)  The  Commission  also  invites 
comment  on  whether  the  "sophisticated 
concealment"  enhancement  in 
§§2Tl. 1(b)(2)  and  2Tl.4(b)(2)  should  be 
revised  to  conform  to  the  "sophisticated 
means"  enhancement  in 

§  2Fl. 1(b)(6)(C),  including  imposition  of 
a  minimum  of  offiense  level  of  level  12. 

Proposed  Amendment:  Aggravating  and 
Mitigating  Factors  in  Fraud  and  Theft 
Cases 

13.  Synopsis  of  Proposed 
Amendment:  This  amendment  proposes 
two  options  to  provide  for  the 
consideration  of  a  number  of 
aggravating  and  mitigating  factors  that 
may  be  present  in  theft  and  fraud  cases. 
Option  One  provides  for  a  four-level 
increase  if  the  offense  involved 
significantiy  aggravating  factors,  a  two- 
level  increase  if  the  offense  involved 
aggravating  factors,  a  two-level  decrease 
if  the  offense  involved  mitigating 
factors,  and  a  four-level  decrease  if  the 
offense  involved  significantly  mitigating 
factors.  Option  One  provides  a  non- 
exhaustive  list  of  aggravating  and 


mitigating  factors  for  the  court  to 
consider  in  determining  whether,  on 
balance  and  after  weighing  the  presence 
and  intensity  of  the  factors,  the  offense 
involves  significantly  aggravating, 
aggravating,  mitigating,  or  significantiy 
mitigating  factors.  In  contrast.  Option 
Two  provides  for  a  two-level  increase  if 
the  offense  involved  certain  aggravating 
factor(s)  and  no  mitigating  factors  or  if 
the  aggravating  ^ctor(s)  present  in  the 
case  outweigh  all  mitigating  factors 
present  in  the  case,  and  a  two-level 
decrease  if  the  offense  involved  certain 
mitigating  factors  and  no  aggravating 
factors  or  if  the  mitigating  fector(s) 
present  in  the  case  outweigh  all 
aggravating  factors  present  in  the  case. 
Option  Two  provides  an  exhaustive  list 
of  aggravating  and  mitigating  factors 
that  may  trigger  application  of  the 
enhancement. 

An  issue  for  comment  follows 
regarding  whether  any  of  the  factors  in 
the  existing  specific  offense 
characteristics  in  the  fraud  (§  2F1.1), 
theft  (§  231. 1),  and  property  destruction 
(§  2B1.3)  guidelines  should  b^ 
incorporated  into  the  aggravating  and 
mitigating  factors  foimd  in  either  of 
Option  C^e  or  Two  and,  accordingly, 
eliminated  as  a  specific  offense 
characteristic  within  the  guideline. 

Proposed  Amendmeiit 

Option  1 

Section  2B1.1,  as  amended  by 
Amendment  12,  is  further  amended  by 
redesignating  subsections  (b)(8)  through 
(b)(14)  as  subsections  (b)(9)  through 
(b)(15),  respectively;  and  by  inserting 
after  subsection  (b)(7)  the  following: 

"(8)  If  the  offense  involved — 

(A)  Aggravating  circumstances, 
increase  by  2  levels; 

((B)  Significantly  aggravating 
circumstances,  increase  by  4  levels;] 

(C)  Mitigating  cinnuAstances,  decrease 
by  2  levels; 

[(D)  Significantiy  mitigating 
circumstances,  decrease  by  4  levels.] 

[In  cases  falling  between  (A)  and  (B), 
increase  by  3  levels;  in  cases  falling 
between  (C)  and  (D),  decrease  by  3 
levels.]". 

The  Conunentary  to  §  2B1.1  captioned 
"Application  Notes",  as  amended  by 
Amendment  12,  is  further  amended  by 
adding  at  the  end  the  following: 

"17.  (A)  Whether  an  offense  involved 
aggravating  circumstances  or 
significantiy  aggravating  circumstances 
is  based  on  consideration  of  the 
presence  and  intensity  of  aggravating 
factors,  such  as  the  following: 

(i)  The  offense  caused  or  risked 
reasonably  foreseeable,  substantial  non- 
monetary harm; 
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(ii)  False  statements  were  made  for 
the  purpose  of  focilitating  some  other 
crime; 

(iii)  The  offense  caused  reasonably 
foreseeable,  physical  or  psychological 
harm  or  emotional  trauma; 

(iv)  The  offense  endangered  national 
security  or  military  readiness; 

(v)  The  offense  caused  a  loss  of 
confidence  in  an  important  institution; 

(vi)  The  offense  involved  the  knowing 
endangerment  of  the  solvency  of  one  or 
more  victims; 

(vii)  The  offense  involved  more  than 
[10][25]  victims; 

(viii)  The  offense  involved  the 
destruction  or  damage  to  irreplaceable 
items  of  cultural,  historical  or 
archeological  significance; 

[(ix)  The  loss  amoimt  determined 
above  was  at  or  near  the  highest  amoimt 
possible  for  the  range  of  loss  that 
corresponds  to  the  applicable  offense 
level  determined  by  the  loss  table). 

(B)  Whether  an  offense  contains 
mitigating  circumstances  or 
significantiy  mitigating  circumstances  is 
based  on  consideration  of  the  presence 
and  intensity  of  mitigating  factors  such 
as  the  following: 

(i)  The  defendant,  prior  to  detection  of 
the  offense,  made  significant  efforts  to 
limit  the  pecuniary  harm  caused  by  the 
crime; 

(ii)  [The  defendant's  atiempted 
offense  was  impossible  or  extremely 
unrealistic;] 

(iii)  The  defendant's  actual  or 
intended  gain  was  substantially  less 
than  the  loss  determined  above; 

(iv)  The  offense  was  not  committed 
for  commercial  advantage  or  financial 
gain; 

(v)  The  offense  was  committed 
because  of  extreme  financial  hardship 
[caused  by  extraordinary  unforseen 
circumstances  not  caused  by  the 
defendant  and  beyond  the  defendant's 
control]  [caused  by  excessive  costs  for 
the  life  sustaining  needs  of  the 
defendant  or  his  immediate  family]; 

(vi)  The  offense  involved  minimal  or 
no  planning; 

[(vii)  The  loss  amount  determined 
above  was  at  or  near  the  lowest  amount 
possible  for  the  range  of  loss  that 
corresponds  to  the  applicable  offense 
level  determined  by  the  loss  table]. 

(C)  In  a  case  involving  both 
aggravating  and  mitigating  factors,  the 
court  will  determine,  after  consideration 
of  all  of  the  factors,  whether  the  case 
involves,  on  balance.  aggravating[, 
significantly  aggravating,]  or  mitigating[, 
or  significantiy  mitigating] 
circxmistances. 

(D)  When  applying  this  section,  the 
court  must  make  specific  findings 
regarding  the  offense  characteristics. 


and  clearly  articulate  the  factors  and 
weight  given  those  factors,  that  the  court 
is  relying  on  to  determine  whether  the 
offense  involved  aggravating 
circumstances,  [significantiy  aggravating 
circumstances,]  mitigating 
circumstances  [or  significantiy 
mitigating  circumstances].  Such  a 
determination  should  be  based  on  the 
presence  and  intensity,  rather  than  on  a 
simple  counting,  of  the  foctors  listed 
above. 

(E)  Consistent  with  the  overall 
structure  of  the  guidelines,  the 
government  bears  the  burden  of 
persuasion  in  establishing  the  foctors 
associated  with  aggravating 
circumstances,  while  the  defendant 
bears  the  burden  of  persuasion  in 
establishing  the  factors  associated  with 
mitigating  circumstances. 

(F)  Application  of  this  section  does 
not  preclude  consideration  of  any  of 
these  factors,  for  the  purposes  of  an 
upward  or  downward  departure,  even 
though  the  reason  for  the  departure  has 
been  taken  into  consideration  in 
determining  the  guideline  range,  if  the 
court  determines  that  the  factor  is 
present  to  an  unusual  or  extraordinary 
degree.". 

Option  2 

Section  2B1.1,  as  amended  by 
Amendment  12,  is  further  amended  by 
redesignating  subsections  (b)(8)  throtigh 
(b)(14)  as  subsections  (b)(9)  through 
(b)(15),  respectively;  and  by  inserting 
after  subsection  (b)(7)  the  following: 

"(8)  If  the  offense— 

(A)  Involved  (i)  at  least  one  qualifying 
aggravating  factor  and  no  qualifying 
mitigating  factors;  or  (ii)  one  or  more 
qualifying  aggravating  factors  the 
seriousness  of  which  outweigh  the 
mitigating  effect  of  all  qualifying 
mitigating  factors  present  in  the  offense, 
increase  by  2  levels;  or 

(B)  Involved  (i)  at  least  one  qualifying 
mitigating  factor  and  no  qualifying 
aggravating  factors;  or  (ii)  one  or  more 
qualifying  mitigating  factors  the 
mitigating  effect  of  which  outweigh  the 
seriousness  of  all  qualifying  aggravating 
factors  present  in  the  offense,  decrease 
by  2  levels.". 

The  Commentary  to  §  2B1.1  captioned 
"Application  Notes",  as  amended  by 
Amendment  12,  is  further  amended  by 
adding  at  the  end  the  following: 
"17.  For  purposes  of  subsection  (b)(8): 
'Qualifying  aggravating  factor'  means 
any  of  the  following: 

(A)  the  offense  involved  [a  large 
number  of]  [more  than  10]  victims,  and 
subsection  (b)(3)  is  not  applicable; 

(B)  The  offense  [involved  the  knowing 
endangerment  of  the  solvency  of  one  or 
more  victims]  [caused  one  or  more 


victims  to  suffer  insolvency  or 
substantial  financial  hardship);  and 
subsection  (b)(7)  does  not  apply; 

(C)  The  offense  caused  reasonably 
foreseeable,  substantial  non-monetary 
harm  [e.g.,  physical  ot  psychological 
harm  or  emotional  trauma); 

(D)  The  defendant's  conduct  was 
unusually  heinous,  cruel,  brutal  or 
degrading  to  a  victim; 

(E)  The  offense  was  committed  for  the 
purpose  of  facilitating  another  crime; 

(F)  The  offense  endangered  public 
health  or  safety,  national  security,  or 
military  readiness; 

(G)  llie  offense  (i)  substantially 
disrupted  an  important  government 
function;  or  (ii)  caused  a  loss  of 
confidence  in  an  important  institution 
and  the  enhancement  in  subsection 
(b)(7)(A)  does  not  apply;  or 

(H)  The  offense  involved  destruction 
or  substantial  damage  to  unique 
properfy  of  environmental,  cultural, 
historical,  or  archeological  significance. 
'Qualifying  mitigating  factor'  means  any 
of  the  following: 

(A)  Prior  to  detection  of  the  offense, 
the  defendant  remedied,  or  made  every 
reasonable  effort  to  remedy,  the  harm 
resulting  from  the  offense; 

(B)  The  defendant's  attempted  offense 
(i)  did  not  involve  a  government  "sting' 
operation;  (ii)  was  highly  improbable  of 
success;  and  (iii)  did  not  result  in  actual 
loss; 

(C)  The  defendant  neither  intended  to 
profit,  nor  actually  profited,  fitim  the 
offense,  and  the  offense  was  not 
committed  for  the  purpose  of  inflicting 
non-monetary  harm;  or 

(D)  The  defendant  committed  the 
offense  in  order  to  avoid  a  perceived 
greater  harm,  other  than  the  avoidance 
or  mitigation  of  personal  financial 
hardship,  [e.g.,  the  defendant  conmiitted 
the  offense  in  order  to  fund  medical 
treatment  for  a  gravely  ill  family 
member). 

Subsection  (b)(8)  applies  in  cases  in 
which  qualifjring  aggravating  fectors  or 
qualifying  mitigating  foctors  are  present 
to  such  a  degree  that  an  increase  or  a 
decrease  in  the  sentence,  respectively,  is 
appropriate.  An  increase  or  a  decrease 
in  the  sentence  pursuant  to  subsection 
(b)(8)  shall  not  apply  in  a  case  in  which 
both  qualifying  aggravating  factors  and 
qualifying  mitigating  factors  are  present, 
but  the  seriousness  vi  the  qualifying 
aggravating  factors  is  equal  to  the 
mitigating  effect  of  the  qualifying 
mitigating  factors. 

Application  of  subsection  (b)(8)  does 
not  preclude  consideration  of  any  of  the 
factors  listed  in  such  subsection  for 
purposes  of  an  upward  or  downward 
departiire  if  the  court  determines  that 
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the  factor  is  present  to  an  unusual  or 
extraordinary  degree.". 

Issue  for  Comment:  The  Commission 
invites  comment  whether  any  of  the 
factors  in  the  existing  specific  offense 
characteristics  in  the  fraud  (§  2F1.1), 
theft  (§  2B1.1),  and  property  destruction 
(§  2B1.3)  guidelines  should  be 
incorporated  into  the  aggravating  and 
mitigating  factors  found  in  either  of 
Option  One  or  Two  and,  accordingly, 
eliminated  as  a  separate  specific  offense 
characteristic  within  the  guideline. 

Proposed  Amendment:  Sentencing 
Table  Amendment  and  Alternative  to 
Sentencing  Table  Amendment 

14.  Synopsis  of  Proposed 
Amendment:  In  August  2000,  the 
Commission  indicated  that  one  of  its 
policy  priorities  would  be  to  begin  a 
review  of  the  guidelines  relating  to 
Criminal  History.  See  65  FR  50034, 
50035  (Aug.  16,  2000).  As  part  of  that 
long  range  review  and  as  piart  of  a 
review  of  the  Economic  Crime  Package 
set  forth  in  Amendment  #12,  the 
Commission  is  publishing  part  I  of  this 
amendment  (i.e.,  the  proposed 
Sentencing  Table  amendment)  as  one 
item  that  may  facilitate  public 
discussion  and  inform  Commission 
consideration  about  related  issues.  The 
Sentencing  Table  amendment  proposes 
to  change  the  Sentencing  Table  in 
Chapter  Five  by  expanding  each  of 
Zones  B  and  C  by  two  levels  in  Criminal 
History  Categories  I  and  II. 

The  second  part  of  this  amendment, 
intended  as  an  alternative  to  the 
Sentencing  Table  amendment,  proposes 
a  new  guideline,  which  would  be  added 
at  the  end  of  Chapter  Three  or  in 
Chapter  Five  immediately  following  the 
Sentencing  Table.  It  provides  a  two- 
level  reduction  in  offense  level  for 
certain  less  serious  economic  offenses, 
in  furtherance  of  the  statutory  command 
in  28  U.S.C.  994(j).  The  eligibility 
criteria  generally  parallel  those 
determined  by  Congress  imder  18  U.S.C. 
3553(f)  to  gain  relief  from  applicable 
controlled  substance  mandatory 
minimiinm.  Certain  additional 
requirements  are  added  in  order  to  more 
fully  define  the  categories  of  first 
offenders  who  have  not  been  convicted 
of  a  "crime  of  violence  or  an  otherwise 
serious  offense."  Importantly,  eligibility 
for  the  reduction  also  hinges  on  making, 
or  committing  to  make,  full  restitution. 

Proposed  Amendment 

Option  1  (Sentencing  Table 
AJaiendment) 

The  Sentencing  Table  in  Chapter  Five, 
Part  A,  is  amended  by  increasing  Zone 
B  by  two  levels  in  Criminal  History 


Category  I  (so  that  Zone  B  contains 
offense  levels  9, 10, 11,  and  12  in 
Criminal  History  Category  I);  by 
increasing  Zone  B  by  two  levels  in 
Criminal  History  Category  II  (so  that 
Zone  B  contains  offense  levels  6,  7,  8, 
9, 10,  and  11  in  Criminal  History 
Category  D);  by  increasing  Zone  C  by 
two  levels  in  Criminal  History  Category 
I  (so  that  Zone  C  contains  offense  levels 
13, 14, 15,  and  16  in  Criminal  History 
Category  I);  and  by  increasing  Zone  C  by 
two  levels  in  Criminal  History  Category 
n  (so  that  Zone  C  contains  offense  levels 
12, 13, 14,  and  15  in  Criminal  History 
Category  11). 

Option  2  (Alternative  to  Sentencing 
Table  Amendment) 

Chapter  Five,  Part  A,  is  amended  by 
adding  at  the  end  the  following: 

"§  5A1.2.  Adjustment  for  Certain  Less 
Serious  Economic  Crimes 

If  each  of  subsections  (a)  through  (f) 
applies,  decrease  the  offense  level  by  2 
levels — 

(a)  The  defendant's  Chapter  Two 
offense  level  is  determined  solely  by 
applying  one  or  more  of  the  following 
offense  guidelines  in  Chapter  Two: 

(1)  §§2B1.1,  2B1.3,  2B2.1.  2F1.1. 
2N2.1.  2N1.3,  2S1.1,  2S1.2.  281.3. 
2T1.1,  2T1.4,  2T1.6.  2T1.7.  2T1.8. 
2T2.1  2T2.2  2T3.1" 

(2)  §  2Xl.l' (if  die  Chapter  Two  offense 
level  for  the  substantive  offense  or 
offenses  is  determined  solely  from  a 
guideline  in  subsection  (a)(1)); 

(3)  §  2X2.1,  §  2X3.1,  §  2X4.1  (if  the 
Chapter  Two  offense  level  for  the 
imderlying  offense  is  determined  solely 
from  a  guideline  in  subsection  (a)(1)): 

(4)  §  2X5.1  (if  the  Chapter  Two  offense 
level  is  determined  solely  frt>m  a 
guideline  in  subsection  (a)(1) 
determined  to  be  sufficiently 
analogous). 

(b)  The  defendant  has  no  criminal 
history  points; 

(c)  The  defendant  did  not  use 
violence  or  a  threat  of  violence  or 
possess  or  use  a  firearm  or  other 
dangerous  weapon; 

(a)  The  offense  did  not  involve  bodily 
injiuy  or  a  conscious  or  reckless  risk  of 
serious  bodily  injury; 

(e)  The  defendant  did  not  receive  an 
increase  in  offense  level  under  any  of 
the  following  guideline  sections: 

(l)S2Bl.l(b)(4)(B>-(b)(7); 

(2)§2Fl.l(b)(4)-(b)(8); 

(3)§2Sl.l(b)(l); 

(4)§2Sl.2(b)(l)(A); 

(5)§2Sl.3(b)(l): 

(6)§2Tl.l(b)(l)or(b)(2); 

(7)§2Tl.4(b)(l)or(b)(2); 

(8)  Chapter  Three,  Parts  A,  B,  or  C; 

(9)§4Bl.3;and 

(f)  The  defendant,  prior  to  sentencing, 
(1)  volimtarily  makes  full  restitution;  or 


(2)(A)  notifies  the  government  and  the 
court  that  the  defendant  agrees  to  make 
full  restitution  as  determined  by  the 
court,  (B)  fully  cooperates  with  the 
government  and  the  court  in 
determining  the  amount  of  such 
restitution;  and  (C)  makes  partial 
restitution  to  the  extent  able  to  do  so. 

Commentary 

Application  Notes: 

1.  For  the  purposes  of  this  guideline — 
'Dangerous  weapon'  and  'firearm,'  as 

used  in  subdivision  (2),  'bodily  injury,' 
'offense.'  and  'serious  bodily  injury,'  are 
defined  in  the  Commentary  to  §  iBl.l 
(Application  Instructions). 

'Full  restitution'  means  the  amount  of 
restitution  required  by  law  imder  18 
U.S.C.  3663. 

'No  criminal  history  points,'  means 
the  defendant  has  zero  criminal  history 
points  as  determined  under  §  4A1.1 
(Criminal  History  Category). 

'Substantive  offense'  has  the  meaning 
given  that  term  in  §  2X1.1,  Application 
Note  3. 

2.  ff  the  Chapter  Two  offense 
guideline  for  a  coimt  is  not  listed  in 
subsection  (a)  above,  but  the  applicable 
guideline  results  in  the  determination  of 
the  Chapter  Two  offense  level  solely  by 
use  of  one  or  more  listed  guidelines,  the 
defisndant  qualifies  for  a  reduction 
under  this  guideline.  For  example, 
where  the  conduct  set  forth  in  a  coimt 
of  conviction  ordinarily  referenced  to 

§  2E5.3  (an  ofiiense  guideline  not  listed 
in  subsection  (a))  establishes  §  2F1.1 
(Fraud  and  Deceit)  as  the  applicable 
offense  guideline  (an  offense  guideline 
listed  in  subsection  (a)),  this  guideline 
would  apply  because  the  actual  offense 
level  is  determined  under  §  2F1.1 
(Fraud  and  Deceit).". 

Proposed  Amendment:  Firearms  Table 

15.  Synopsis  of  Proposed 
Amendment:  This  proposed  amendment 
presents  two  options  for  implementing 
the  recommendation  of  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  (ATF)  to 
increase  the  penalties  in  §  2K2.1 
(Unlawful  Receipt,  Possession  or 
Transportation  of  Firearms  or 
Ammunition)  for  offenses  involving 
more  than  100  firearms. 

Option  1  amends  the  firearms  table  in 
§  2K2.1  to  provide  an  additional  one- 
level  increase  for  offenses  that  involve 
100-199  firearms,  and  an  additional 
two-level  increase  for  offenses  that 
involve  more  than  200  firearms.  The 
ATF  reports  that  these  increases  are 
needed  to  provide  adequate  and 
proportionate  punishment  in  cases  that 
involve  large  numbers  of  firearms. 
Under  the  current  table,  a  defendant 
who  trafficked  in  200  firearms  receives 
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the  same  six-level  enhancement  as  a 
.defendant  who  trafficked  in  50  firearms. 
According  to  the  ATF,  fitjm  1995 
through  1997,  nearly  a  quarter  of  all 
defendants  sentenced  under  §  2K2.1  for 
trafficking  more  than  50  firearms 
received  sentences  of  less  than  one  year, 
or  no  term  of  imprisonment  whatsoever, 
despite  the  encouraged  upward 
departure  provided  in  Application  Note 
15to§2K2.1. 

Option  1  also  makes  a  conforming 
change  to  Application  Note  16  regarding 
upward  departures. 

Option  2  amends  the  table  to  provide 
increases  of  two  level  increments  and 
compresses  the  table  by  providing  a 
wider  range  for  the  number  of  firearms 
for  each  increase.  Compressing  the  table 
in  this  manner  diminishes  some  of  the 
fact-finding  required  to  determine  how 
many  firearms  were  involved  in  the 
offense. 

Proposed  Amendment 

Option  1 

Section  2K2.1(b)(l)(F)  is  amended  by 
striking  "50  or  more"  and  inserting  "50- 
99";  and  by  striking  the  period  at  the 
end  and  inserting  the  following: 
"(0)100-199    add  7 
(H)200  or  more    add  8.". 

The  Commentary  to  §  2K2.1  captioned 
"Application  Notes"  is  amended  in 
Note  16  by  striking  "significantly"  and 
inserting  "substantially";  and  by 
striking  "fifty"  and  inserting  "200". 

Option  2 

Section  2K2. 1(b)(1)  is  amended  in  the 
table  by  striking  subdivisions  (A) 
through  (F)  in  their  entirety  and 
inserting  the  following: 
"(A)  3-7    add  2 
(B)8-24    add  4* 

(C)  25-99    add  6 

(D)  100-199    add  8 

(E)  200  or  more    add  10.". 

The  Commentary  to  §  2K2.1  captioned 
'Application  Notes"  is  amended  in 
Note  16  by  striking  "significantly"  and 
inserting  "substantially";  and  by 
striking  "fifty"  and  inserting  "200". 

Proposed  Amendment:  Prohibited 
Person  Definition 

16.  Synopsis  of  Proposed 
Amendment:  This  proposed  amendment 
modifies  the  definition  of  "prohibited 
person"  in  §§  2K1.3  (Unlawful  Receipt, 
Possession,  or  Transportation  of 
Explosive  Materials;  Prohibited 
Transactions  Involving  Explosive 
Materials)  and  2K2.1  (Unlawful  Receipt, 
Possession,  or  Transportation  of 
Firearms  or  Ammimition;  Prohibited 
Transactions  Involving  Firearms  or 
Ammunition)  to  refer  to  the  relevant 


prohibited  persons  statutes  for  explosive 
and  firearm  offenses,  respectively. 
(There  is  no  statutory  definition  of 
"prohibited  person".)  The  relevant 
statutory  provision  for  §  2K1.3  is  18 
U.S.C.  842(i),  and  for  §2K2.1,  the 
relevant  statutory  provisions  are  18 
U.S.C.  922(g)  and  (n). 

The  proposed  amendment  also 
clarifies  that  the  relevant  time  to 
determine  whether  a  person  qualifies  as 
a  "prohibited  person"  is  as  of  the  time 
the  defendant  committed  the  instant 
offense.  This  clarffication  is  consistent 
with  the  proposed  amendment  on  prior 
felonies,  which  provides  that  increased 
base  offense  levels  are  only  applied  if 
the  defendant  committed  Uie  instant 
offense  subsequent  to  sustaining  certain 
felony  convictions. 

Proposed  Amendment 

Section  2K1. 3(a)(1)  and  (a)(2)  are 
amended  by  striking  ";  or"  each  place 
it  appears  and  inserting  a  semi-colon. 

Section  2Kl.3(a)  is  amended  by 
striking  the  text  of  subdivision  (3)  in  its 
entirety  and  inserting  the  following: 

"16,  if  the  defendant  (A)  was  a 
prohibited  person  at  the  time  the 
defendant  committed  the  instant 
offense;  or  (B)  knowingly  distributed 
explosive  materials  to  a  prohibited 
person;  or". 

The  Commentary  to  §  2K1.3  captioned 
"Application  Notes"  is  amended  by 
striking  the  text  of  Note  3  in  its  entirety 
and  inserting  the  following: 

"For  purposes  of  subsection  (a)(3), 
'prohibited  person'  means  any  person 
designated  in  18  U.S.C.  §842(i).". 

Sections  2K2. 1(a)(1),  (a)(2),  and  (a)(3) 
are  amended  by  striking  ";  or"  each 
place  it  appears  and  inserting  a  semi- 
colon. 

Section  2K2.1(a)(4)(B)  is  amended  by 
striking  "is"  after  "(i)"  and  inserting 
"was";  by  inserting  "at  the  time  the 
defendant  committed  the  instant 
offense"  after  "prohibited  person";  and 
by  striking  "or"  alter  "922(d);". 

Section  2K2.1(a)(5)  is  amended  by 
striking  "or"  after  "§  922(d);". 

Section  2K2. 1(a)(6)  is  amended  by 
striking  "is"  after  "(A)"  and  inserting 
"was";  by  inserting  "at  the  time  the 
defendant  committed  the  instant 
offense"  after  "prohibited  person";  and 
by  striking  "or"  after  "§  922(d));". 

The  Commentary  to  §  2K2.1  captioned 
"Application  Notes"  is  amended  by 
striking  the  text  of  Note  6  in  its  entirety 
and  inserting  the  following: 

"For  purposes  of  subsections  (a)(4)(B) 
and  (a)(6),  a  'prohibited  person'  is  any 
person  designated  in  18  U.S.C.  922(g)  or 
922(n).". 


Proposed  Amendment:  Prior  Felonies 

17.  Synopsis  of  Proposed 
Amendment:  This  proposed  amendment 
resolves  a  circuit  conflict  regarding 
whether  a  crime  committed  after  the 
commission  of  the  instant  offense  of 
felon  in  possession  of  a  firearm,  but 
sentenced  before  sentencing  on  the 
instant  offense,  is  counted  as  a  "felony 
conviction"  for  purposes  of  determining 
the  defendant's  base  offense  level.  The 
proposed  amendment  adopts  the 
minority  view  that  an  offense 
committed  after  the  conunission  of  any 
part  of  the  offense  cannot  be  counted  as 
a  "felony  conviction".  Accordingly,  the 
proposed  amendment  clarifies,  in 
§  2K2.1(a)(l),  (a)(2).  (a)(3)  and  (a)(4)(A). 
that  the  instant  offense  must  have  been 
committed  subsequent  to  sustaining  the 
prior  felony  conviction{s).  In  so  doing, 
the  proposed  amendment  adopts  a  rule 
that  is  consistent  with  the  requirements 
concerning  the  use  of  prior  convictions 
under  §§4Bl.l  (Career  Offender)  and 
4B1.2  (Definitions  of  Terms  Used  in 
Section  4B1.1). 

The  proposed  amendment  also  makes 
conforming  changes  to  §  2K1.3 
(Unlawful  Receipt,  Possession,  or 
Transportation  of  Explosive  Materials; 
Prohibited  Transactions  Involving 
Explosive  Materials). 

Proposed  Amendment 

Section  2Kl. 3(a)(1)  is  amended  by 
striking  "had  at  least  two  prior  felony 
convictions  of  either  acrime  of  violence 
or  a  controlled  substance  offense;  or" 
and  inserting  "committed  any  part  of 
the  instant  offense  subsequent  to 
sustaining  at  least  two  felony 
convictions  of  either  a  crime  of  violence 
or  a  controlled  substance  offense;"; 

Section  2Kl. 3(a)(2)  is  amended  by 
striking  "had  one  prior  felony 
conviction  of  either  a  crime  of  violence 
or  a  controlled  substance  offense;  or" 
and  inserting  "committed  any  part  of 
the  instant  ofiiense  subsequent  to 
sustaining  one  felony  conviction  of 
either  a  crime  of  violence  or  a  controlled 
substance  offense;". 

The  Commentary  to  §  2K1.3  captioned 
"Application  Notes"  is  amended  by 
striking  the  text  of  Note  2  in  its  entirety 
and  inserting  the  following: 

"For  purposes  of  this  guideline^ 

'Controlled  substance  offense'  has  the 
meaning  given  that  term  in  §4Bl.2(b) 
and  Application  Note  1  of  the 
Commentary  to  §  4B1.2  (Definitions  of 
Terms  Used  in  Section  4B1.1). 

'Crime  of  violence'  has  the  meaning 
given  that  term  in  §4Bl.2(a)  and 
Application  Note  1  of  the  Commentary 
to  §4B1.2  (Definitions  of  Terms  Used  in 
Section  4B1.1). 
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'Felony  conviction'  means  a  prior 
adiilt  federal  or  state  conviction  for  an 
offense  punishable  by  death  or 
imprisonment  for  a  tenn  exceeding  one 
year,  regardless  of  whether  such  offense 
is  specifically  designated  as  a  felony 
and  regardless  of  the  actual  sentence 
imposed.  A  conviction  for  an  offense 
committed  at  age  eighteen  or  older  is  an 
adult  conviction.  A  conviction  for  an 
offense  committed  prior  to  age  eighteen 
is  an  adult  conviction  if  it  is  classified 
as  an  adult  conviction  under  the  laws  of 
the  jurisdiction  in  which  the  defendant 
was  convicted  (e.g.,  a  federal  conviction 
for  an  offense  committed  prior  to  the 
defendant's  eighteenth  birthday  is  an 
adult  conviction  if  the  defendant  was 
expressly  proceeded  against  as  an 
adult).". 

The  Commentary  to  §  2K1.3  captioned 
"Application  Notes"  is  amended  in 
Note  9  by  inserting  before  the  first 
paragraph  the  following: 

"For  purposes  of  applying  subsection 
(a)(1)  or  (2).  use  only  those  felony 
convictions  that  receive  criminal  history 
points  under  §4Al.l(a),  (b),  or  (c).  In 
addition,  for  ptirposes  of  applying 
subsection  (a)(1),  use  only  those  felony 
convictions  that  are  counted  separately 
undw  §4Al.l(a).  (b).  or  (c).  See 
§4Al. 2(a)(2);  §4A1.2,  comment,  (n.3).". 

Section  2K2.1(a)(l)  is  amended  by 
striking  "had  at  least  two  prior  felony 
convictions  of  either  a  crime  of  violence 
or  a  controlled  substance  offense;  or" 
and  inserting  "committed  any  part  of 
the  instant  offiense  subsequent  to 
sustaining  at  least  two  felony 
convictions  of  either  a  crime  of  violence 
or  a  controlled  substance  offense;". 

Section  2K2. 1(a)(2)  is  amended  by 
striking  "had  at  least  two  prior  felony 
convictions  of  either  a  crime  of  violence 
or  a  controlled  substance  offiense;  or" 
and  inserting  "committed  any  part  of 
the  instant  offense  subsequent  to 
sustaining  at  least  two  felony 
convictions  of  either  a  crime  of  violence 
or  a  controlled  substance  offense;". 

Section  2K2.1(a)(3)  is  amended  by 
striking  "had  one  prior  felony 
conviction  of  either  a  crime  of  violence 
or  controlled  substance  offense;  or"  and 
inserting  "committed  any  part  of  the 
instant  offense  subsequent  to  sustaining 
one  felony  conviction  of  either  a  crime 
of  violence  or  a  controlled  substance 
offense;". 

Section  2K2.1(a)(4)(A)  is  amended  by 
striking  "had  one  prior  felony 
conviction  of  either  a  crime  of  violence 
or  controlled  substance  offense"  and 
inserting  "committed  any  part  of  the 
instant  offiense  subsequent  to  sustaining 
one  felony  conviction  of  either  a  crime 
of  violence  or  a  controlled  substance 
offense;  or". 


Section  2K2.1(a)  is  amended  in 
subdivision  (4)(B)  by  striking  ";  or"  after 
"922(d)"  and  inserting  a  semi-colon;  in 
subdivision  (5),  by  striking  the  ";  or" 
after  "921(a)(30)"  and  inserting  a  semi- 
colon; and  in  subdivision  (6)  by  striking 
";  or"  after  "§  922(d)"  and  inserting  a 
semi-colon. 

The  Commentary  to  §  2K2.1  captioned 
"Application  Notes"  is  amended  by 
striking  Note  5  in  its  entirety  and 
inserting  the  following: 

"5.  For  purposes  of  this  guideline — 

'Controlled  substance  offense'  has  the 
meaning  given  that  term  in  §  4Bl.2(b) 
and  Application  Note  1  of  the 
Commentary  to  §  4B  1.2  (Definitions  of 
Terms  Used  in  Section  4B1.1). 

'Crime  of  violence'  has  the  meaning 
given  that  term  in  §4Bl.2(a)  and 
Application  Note  1  of  the  Commentary 
to  §4B1.2  (Definitions  of  Terms  Used  in 
Section  4B1.1). 

'Felony  conviction'  means  a  prior 
adult  federal  or  state  conviction  for  an 
offiense  punishable  by  death  or 
imprisonment  for  a  term  exceeding  one 
year,  regardless  of  whether  such  offense 
is  specifically  designated  as  a  felony 
and  regardless  of  the  actual  sentence 
imposed.  A  conviction  for  an  offense 
committed  at  age  eighteen  or  older  is  an 
adult  conviction.  A  conviction  for  an 
offense  committed  prior  to  age  eighteen 
is  an  adult  conviction  if  it  is  classified 
as  an  adult  conviction  under  the  laws  of 
the  jurisdiction  in  which  the  defendant 
was  convicted  {e.g.,  a  federal  conviction 
for  an  offense  committed  prior  to  the 
defendant's  eighteenth  birthday  is  an 
adult  conviction  if  the  defendant  was 
expressly  proceeded  against  as  an 
adult).". 

The  Commentary  to  §  2K2.1  captioned 
"Application  Notes"  is  amended  in 
Note  15  by  inserting  before  the  first 
paragraph  the  following: 

"For  piuposes  of  applying  subsection 
(a)(1),  (2).  (3),  or  (4)(A).  use  only  those 
felony  convictions  that  receive  criminal 
history  points  under  §4Al. 1(a).  (b),  or 
(c).  In  addition,  for  purposes  of  applying 
subsection  (a)(1)  and  {a){2),  use  only 
those  felony  convictions  that  are 
counted  separately  under  §4A1. 1(a),  (b), 
or  (c).  See  §4A1. 2(a)(2);  §4A1.2, 
comment,  (n.3).". 

Proposed  Amendment:  Immigration 

18.  Synopsis  of  Proposed 
Amendment:  This  amendment  modifies 
§  2Ll.2(b)(l)  (Unlawful  Entering  or 
Remaining  in  the  United  States)  to 
provide  more  graduated  sentencing 
enhancements  based  on  the  seriousness 
of  the  prior  aggravated  felony 
conviction.  Subsection  (b)(1)(A) 
ciirrently  provides  a  16-level 
enhancement  if  the  defendant  was 


previously  deported  after  a  criminal 
conviction,  and  the  conviction  was  for 
an  aggravated  felony. 

The  Commission  nas  received 
comment  that  §  2L1.2  often  results  in 
offense  levels  that  are  disproportionate 
to  the  seriousness  of  the  prior 
aggravated  felony  conviction.  This 
occiirs  for  two  primary  reasons.  First,  8 
U.S.C.  1101(a)(43)  and,  by  reference, 
§  2L1.2,  defines  aggravated  felony  very 
broadly.  Second,  subsection  (b)(1) 
neither  distinguishes  among  the  many 
types  of  aggravated  felonies  for  purposes 
of  triggering  the  16-level  enhancement, 
nor  provides  for  smaller  increases  for 
less  serious  aggravated  felonies. 

The  proposed  amendment  is  intended 
to  achieve  more  proportionate 
punishment  by  providing  tiered 
sentencing  enhancements  based  on  the 
period  of  imprisonment  the  defendant 
actually  served  for  the  prior  aggravated 
felony.  In  addition,  the  amendment 
contains  two  options  for  providing 
increased  punishment  for  the  most 
serious  aggravated  felonies.  Under 
Option  One,  the  16-level  enhancement 
would  be  triggered  not  only  by  the 
period  of  imprisonment  actually  served 
but  also  by  all  aggravated  felonies 
involving  death,  serious  bodily  injury, 
the  discharge  or  other  use  of  a  firearm 
or  dangerous  weapon,  or  a  serious  drug 
trafficking  offense,  regardless  of  the 
period  of  imprisonment  actually  served 
by  the  defendant.  Alternatively,  Option 
Two  would  encourage  an  upward 
departure  in  such  cases,  which  could 
result  in  an  increase  greater  than  the  16- 
level  enhancement  for  these  most 
serious  aggravated  felonies. 

The  Commission  invites  comment  as 
to  whether  the  16-level  enhancement 
provided  by  subsection  (b)(1)  shoiild  be 
graduated  on  some  basis  other  than 
period  of  imprisonment  actually  served, 
perhaps  by  extending  the  approach 
taken  by  Option  1  throughout  the  other 
tiers.  In  addition,  the  Commission 
invites  comment  as  to  whether 
aggravated  felonies  that  were  committed 
beyond  a  certain  number  of  years  prior 
to  the  instant  offense  should  not  count 
for  piuposes  of  triggering  subsection 
(b)(1). 

Proposed  Amendment 

Chapter  Two,  Part  L,  Subpart  1,  is 
amended  by  striking  §  2L1.2  in  its 
entirety  and  inserting  the  following: 

"§2L1.2.    Unlawfully  Entering  or 
Remaining  in  the  United  States 

(a)  Base  Offense  Level:  8. 

(b)  Specific  Offense  Characteristic. 
(1)  If  the  defendant  previously  was 

deported  after  a  criminal  conviction,  or 
if  the  defendant  unlawfully  remained  in 
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the  United  States  following  a  removal 
order  issued  after  a  criminal  conviction, 
increase  as  follows  (if  more  than  one 
applies,  apply  the  greater): 

(A)  If  the  conviction  was  for  an 
aggravated  felony;  and — 

(i)  (I)  The  defendant  actually  served  a 
period  of  imprisonment  of  at  least  ten 
years  for  such  conviction  [Option  1:  or 

(11)  The  aggravated  felony  involved 
death,  serious  bodily  injury,  the 
discharge  or  other  use  of  a  firearm  or 
dangerous  weapon,  or  a  serious  drug 
trafficking  offense], 
increase  by  16  levels; 

(ii)  The  defendant  actually  served  a 
period  of  imprisonment  of  at  least  five 
years  but  less  than  ten  years,  increase  by 
[101[12]  levels; 

(iii)  The  defendant  actually  served  a 
period  of  imprisonment  of  at  least  two 
yeais  but  less  than  five  years,  increase 
by  [8]  levels;  or 

(iv)(I)  The  defendant  actually  served  a 
period  of  imprisonment  of  less  than  two 
years,  or  (II)  the  sentence  imposed  was 
only  a  term  of  probation  or  other 
sentence  alternative  to  a  term  of 
imprisoiunent,  or  a  combination  of 
probation  and  other  sentence  alternative 
to  a  term  of  imprisonment,  increase  by 
[6]  levels. 

(B)  If  the  conviction  was  for  (i)  any 
felony  other  than  an  aggravated  felony; 
or  (ii)  three  or  more  misdemeanors  that 
are  crimes  of  violence  or  controlled 
substance  offenses,  increase  by  4  levels. 

Commentary 

I  j  Statutory  Provisions:  8  U.S.C. 
§  1325(a)  (second  or  subsequent  offense 
only).  8  U.S.C.  1326.  For  additional 
statutory  provision(s).  see  Appendix  A 
(Statutory  Index). 

Application  Notes: 

"1.  Definitions. — ^For  purposes  of  this 
guideline: 

'Aggravated  felony'  has  the  meaning 
given  that  term  in  8  U.S.C.  1101(a)(43) 
without  regard  to  the  date  of  conviction 
of  the  aggravated  felony. 
I .  'Controlled  substance  offense' — 
I '  (A)  Means  an  offense  under  federal  or 
state  law  that  prohibits  the  manufecture, 
import,  export,  distribution,  or 
dispensing  of  a  controlled  substance  (or 
a  counterfeit  substance)  or  the 
possession  of  a  controlled  substance  (or 
a  counterfeit  substance)  with  intent  to 
manufecture,  import,  export,  distribute, 
or  dispense;  and 
j  j  (B)  Includes — 

'   (i)  Unlawfully  possessing  a  listed 
chemical  with  intent  to  manufacture  a 
controlled  substance  (see  21  U.S.C. 
84Kd)(l)); 

(ii)  Unlawfully  possessing  a 
prohibited  flask  or  equipment  with 


intent  to  manufacture  a  controlled 
substance  (see  21  U.S.C.  843(a)(6)); 

(iii)  Maintaining  any  place  for  the 
purpose  of  facilitating  an  offense 
described  in  subdivision  (A)  (see  21 
U.S.C.  856); 

(iv)  Using  a  communications  facility 
in  committing,  causing,  or  facilitating  an 
offense  described  in  subdivision  (A)  (see 
21  U.S.C.  843(b));  and 

(v)  The  offenses  of  aiding  and 
abetting,  conspiring,  and  attempting  to 
commit  any  offense  described  in 
subdivision  (A)  or  (B)(i),  (ii),  (iii),  or  (iv). 

'Felony'  means  any  federal,  state,  or 
local  offense  punishable  by 
imprisonment  for  a  term  exceeding  one 
year. 

'Misdemeanor'  means  any  federal, 
state,  or  local  offense  punishable  by 
imprisonment  for  a  term  of 
imprisonment  of  one  year  or  less. 

'Serious  bodily  injury'  has  the 
meaning  given  that  term  in  Application 
Note  1  of  the  Commentary  to  §  iBl.l 
(Application  Instructions). 

'Serious  drug  trafficking  offense'  has 
the  meaning  given  that  term  in 
Application  Note  1  of  the  Commentary 
to  §  5K2.20  (Aberrant  Behavior). 

2.  Application  of  Subsection  (b)(1). — 
For  purposes  of  subsection  (b)(1): 

(A)  A  defendant  shall  be  considered 
to  be  deported  if  the  defendant  has  been 
removed  or  has  departed  the  United 
States  while  an  order  of  exclusion, 
deportation,  or  removal  was 
outstandii». 

(B)  A  defendant  shall  be  considered  to 
be  deported  after  a  conviction  if  the 
deportation  was  subsequent  to  the 
conviction,  whether  or  not  the 
deportation  was  in  response  to  such 
conviction. 

(C)  A  defendant  shall  be  considered  to 
have  remained  in  the  United  States 
following  a  removal  order  issued  after  a 
conviction  if  the  removal  order  was 
subsequent  to  the  conviction,  whether 
or  not  the  removal  order  was  in 
response  to  such  conviction. 

(D)  The  period  of  imprisonment  that 
the  defendant  actually  served  for  the 
aggravated  felony  includes,  in  the  case 
of  a  defendant  who  escap>ed  from 
imprisonment,  time  the  defendant 
would  have  served  if  the  defendant  had 
not  escaped. 

3.  Computation  of  Criminal  History 
Points. — Prior  felony  and  misdemeanor 
convictions  taken  into  account  under 
subsection  (b)  also  are  counted  for 
purposes  of  determining  criminal 
history  points  pursuant  to  Chapter  Four. 
Part  A  (Criminal  History). 

4.  Departure  Provisions. — 
[Option  Two: 

(A)  Upward  Departure  Provisions. — 
There  may  be  cases  in  which  subsection 


(b)(1)  applies  but  the  applicable 
enhancement  understates  the 
seriousness  of  the  aggravated  felony 
taken  into  account  under  that 
subsection.  In  such  cases,  an  upward 
departure  may  be  warranted.  For 
example  an  upward  departure  may  be 
warranted  if  the  aggravated  felony 
involved  any  of  the  following: 

(i)  Serious  bodily  injury,  as  defined  in. 
Application  Note  1  of  the  Commentary 
to  §  IBI.I  (Application  Instructions),  or 
death. 

(ii)  The  discharge  or  other  use  of  a 
firearm  or  a  dangerous  weapon. 

(iii)  A  serious  drug  trafficiung  offense, 
as  defined  in  Application  Note  1  of  the 
Commentary  to  §  5K2.20  (Aberrant 
Behavior).] 

(B)  Downward  Departure 
Provisions. — A  downward  departure 
may  be  warranted  in  a  case  in  which  the 
defendant  was  not  advised,  at  the  time 
the  defendant  previously  was  deported 
or  removed,  of  the  criminal 
consequences  of  reentry  after 
deportation  or  removal.". 

Issues  for  Comment:  The  Commission 
invites  comment  regarding  whether  the 
enhancement  in  §  2L1. 2(b)(1)  for  a 
previous  conviction  for  an  aggravated 
felony  should  be  graduated  based  on  a 
factor  other  than,  or  in  addition  to,  the 
period  of  imprisonment  the  defendant 
actually  served  for  the  aggravated 
felony.  Should  the  enhancement  be 
graduated  based  on  the  type  of 
aggravated  felony  involved?  For 
example,  should  the  approach  of  Option 
One  for  subsection  (bHl)(A)(i)  be 
extended  to  subdivisions  (ii)  through 
(iv)  of  subsection  (b)(1)? 

'The  Commission  also  invites 
comment  on  whether  the  enhancement 
in  §  2L1. 2(b)(1)  for  a  previous 
conviction  for  an  aggravated  felony 
should  take  into  consideration  only 
aggravated  felonies  that  were  committed 
within  a  specified  time  period,  e.g., 
fifteen  years,  or  the  counting  rules 
provided  by  §4A1.2  (Definitions  and 
Instructions  for  Computing  Criminal 
History). 

Proposed  Amendment:  Nuclear, 
Biological,  and  Chemical  Weapons 

19.  Synopsis  of  Proposed 
Amendment:  This  is  a  two-part 
amendment. 

First,  in  response  to  the  sense  of 
Congress  contained  in  section  1423(a)  of 
the  National  Defense  Authorization  Act 
for  Fiscal  Year  1997  that  guideline 
penalties  are  inadequate  for  certain 
offenses  involving  the  importation, 
attempted  importation,  exportation,  and 
attempted  exportation  of  nuclear, 
chemical,  and  biological  weapons, 
materials,  or  technologies,  the  proposed 
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amendment  increases  by  four  levels  the 
base  offense  levels  in  §§  2M5.1  (the 
guideline  covering  the  evasion  of  export 
controls)  and  2M5.2  (the  guideline 
covering  the  exportation  of  arms, 
munitions,  and  military  equipment 
without  a  license).  A  four-level  increase 
is  proposed  for  those  offenses  in 
subsection  (a)(1)  of  both  §§2M5.1  and 
2M5.2  to  make  the  penalty  structure  for 
those  offenses  proportional  to  other 
national  security  guidelines  in  Chapter 
Two,  Part  M.  In  addition,  the  Statutory 
Index  is  proposed  to  be  amended  to 
refer  one  of  the  offenses,  50  U.S.C.  1701 
(which  currently  is  not  referenced  in  the 
Statutory  Index),  to  both  §§  2M5.1  and 
2M5.2. 

Second,  the  proposed  amendment 
substantially  revises  §  2M6. 1  (the 
guideline  covering  the  unlawful 
acquisition,  alteration,  use,  transfer,  or 
possession  of  nuclear  material, 
weapons,  or  facilities)  in  order  to 
incorporate  into  that  guideline  two 
relatively  new  ofiienses,  18  U.S.C.  175. 
relating  to  biological  weapons,  and  18 
U.S.C.  229,  relating  to  chemical 
weapons.  Specifically,  the  amendment 
proposes  to  modify  §  2M6.1  in  the 
following  ways: 

(1)  It  provides  two  alternative  base 
offense  levels.  The  first  base  offense 
level  of  level  42  applies  if  the  ofiiense 
vns  committed  with  the  intent  to  injure 
the  United  States  or  to  aid  a  foreign 
government  or  foreign  terrorist 
organization.  This  incorporates  into  the 
base  offense  level  the  12-level 
enhancement  currently  found  in  the 
gmdeline  for  such  intent  and  does  not 
change  the  overall  offense  level  for  these 
ofiienses.  "Foreign  terrorist 
organizations"  are  added  because 
Congress  has  found  that  such  groups  are 
investing  in  the  acquisition  of 
unconventional  weapons  such  as 
nticlear,  biological,  and  chemical  agents. 
It  is  anticipated  that  this  base  offense 
level  will  apply  to  cases  as  apparently 
originally  contemplated  by  the 
guideline,  i.e.,  the  acquisition  of  nuclear 
material  from  defense,  or  even  civilian, 
nuclear  facilities  in  order  to  assist 
foreign  governments,  thereby  creating  a 
threat  to  the  national  securi^,  as  well  as 
to  cases  that  implicate  the  national 
security  but  involve  biological  and 
chemical  weapons. 

The  proposed  amendment  provides 
that,  if  the  base  offense  level  of  level  42 
applies,  none  of  the  adjustments  in 
subsection  (b)  shall  apply.  This  is 
intended  to  cap  the  very  high  offense 
level  attendant  to  this  base  offense  level 
and  also  to  preclude  the  possibility  of  a 
downward  adjustment  if  the  offense 
involved  only  a  threat.  However,  if 
death  resiilts,  the  cross  reference  allows 


for  the  possibility  of  a  higher  offense 
level  through  application  of  the  first 
degree  murder  guideline. 

It  is  anticipated  that  the  second  base 
offense  level,  of  level  [28][30],  will 
apply  in  most  cases,  specifically  those 
cases  that  do  not  threaten  the  national 
security  of  the  United  States. 

(2)  It  provides  a  six-level  decrease,  in 
subsection  (b)(1),  if  the  offense  involved 
only  a  threat  to  use  a  nuclear,  biological, 
or  chemical  weapon  or  material,  and 
there  was  no  conduct  evidencing  an 
intent  to  carry  out  the  threat.  After 
review  of  the  cases  and  meeting  with 
representatives  of  the  Department  of 
Justice  and  the  Federal  Bureau  of 
Investigations,  it  became  apparent  that 
the  least  culpable  offenders,  and  the 
least  serious  of  these  offenses,  are  those 
that  involve  non-credible  threats.  The 
extent  of  the  adjustment  [i.e..  six  levels) 
mirrors  in  reverse  the  six-level  increase 
in  the  threatening  communications 
guideline,  S2A6.1.  if  the  conduct 
involved  an  actual  intent  to  cany  out 
the  threat. 

(3)  It  provides,  in  brackets,  a  two-level 
enhancement,  in  subsection  (b)(2),  if  the 
offense  involved  particularly  dangerous 
types  of  nuclear,  chemical,  and 
biological  weapons  and  materials.  Those 
weapons  and  materials  are  defined  in 
the  guideline  .commentary  by  reference 
to  the  applicable  statutory  and 
regulatory  provisions.  This 
enhancement  acknowledges  the 
distinctions  already  made  in 
international  treaties,  provisions  of  title 
18,  United  States  Code,  the  relevant 
regulatory  schemes,  and  by 
representatives  of  the  Department  of 
Justice  and  the  Federal  Bureau  of 
Investigations,  that  certain  types  of 
weapons  and  materials  are  inherently 
more  lethal  and  pose  a  greater  threat  to 
the  public  safety. 

(4)  It  provides  an  enhancement,  in 
subsection  (b)(3),  if  any  victim  sustained 
serious  bodily  injury  or  death.  This 
enhancement  is  modeled  after  the 
enhancement  found  in  §  2N1.1,  the 
guideline  covering  tampering  with 
consumer  products.  Like  that  guideline, 
the  amendment  provides  commentary 
(in  the  backgroimd)  stating  that  the  base 
offense  level  reflects  that  the  offense 
typically  will  involve  a  risk  of  serious 
bodily  injury  or  death  or  will  cause  or 
intend  to  cause  bodily  injury. 

(5)  It  provides  two  options  for  cases 
involving  a  substantial  disruption  of 
public,  governmental,  or  business 
functions  or  services,  or  the  substantial 
expenditure  of  funds  for  clean  up  and 
decontamination  efforts.  Option  One 
provides  for  a  four-level  enhancement 
in  such  cases.  Option  Two  provides  for 
an  upward  departure  provision. 


(6)  It  provides  two  cross  references,  if 
the  resisting  offense  level  is  greater,  if 
death  residted  (in  which  case  the  first  or 
second  degree  murder  guideline  would 
apply)  or  if  the  offense  was  tantamount 
to  attempted  murder  (in  which  case  the 
attempted  murder  guideline  would 
apply).  These  cross  references  are  also 
modeled  after  cross  references  foimd  in 
§  2N1.1,  the  guideline  for  tampering 
with  consumer  products. 

(7)  It  provides  a  special  instruction 
that  if  the  defendant  is  convicted  of  one 
coimt  involving  the  death  of,  serious 
bodily  injury  to,  or  attempted  murder  of, 
more  than  one  victim,  the  grouping 
rules  will  be  applied  as  if  the  defendant 
had  been  convicted  of  separate  counts 
for  each  such  victim. 

(8)  It  amends  the  Statutory  Index  to 
refer  18  U.S.C.  175  and  229  to  §  2M6.1 
and  to  delete  a  niunber  of  guideline 
references  for  18  U.S.C.  2332a  and 
instead  provide  a  reference  for  that 
offense  to  §§  2K1.4  (in  the  case  of 
weapons  of  mass  destruction  that  are 
explosive  devices  and  2M6.1  (in  the 
case  of  other  weapons  of  mass 
destruction). 

Three  issues  for  comment  follow  the 
proposed  amendment. 

Proposed  Amendment 

Section  2M5.1  is  amended  by  striking 
subsection  (a)  in  its  entirety  and 
inserting  the  following: 

"(a)  Base  Offense  Level  (Apply  the 
greater): 

(1)  [26,1  if  national  security  controls 
or  controls  relating  to  the  proliferation 
of  nuclear,  biological,  or  chemical 
weapons  or  materials  were  evaded;  or 

(2)  14,  otherwise.". 

Section  2M5. 2(a)(1)  is  amended  by 
striking  "22"  and  inserting  "[26]". 

The  Beading  to  Chapter  Two.  Part  M, 
is  amended  by  adding  at  the  end  "And 
Weapons  of  Mass  Destruction". 

The  heading  to  Chapter  Two,  Part  M, 
Subpart  6,  is  amended  by  striking 
"Atomic  Energy"  and  inserting  " 
Nuclear,  Biological,  And  Chemical 
Weapons  And  Materials,  And  Other 
Weapons  of  Mass  Destruction". 

Chapter  Two,  Part  M,  is  amended  by 
striking  §  2M6.1  in  its  entirety  and 
inserting  the  following: 

"§  2M6. 1 .     Unlawful  Production. 
Development,  Acquisition.  Stockpiling, 
Alteration.  Use.  Transfer,  or  Possession 
of  Nuclear  Material.  Weapons,  or 
Facilities,  Biological  Agents,  Chemical 
Weapons,  or  Other  Weapons  of  Mass 
Destruction 

(a)  Base  Offense  Level: 

(1)  [42],  if  the  offense  was  committed 
with  intent  (A)  to  injure  the  United 
States;  or  (B)  to  aid  a  foreign  nation  or 
a  foreign  terrorist  organization;  or 
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(2)  {28)[30],  otherwise. 

(b)  Specific  Offense  Characteristics: 
If  subsection  (a)(2)  applies,  and: 
(1)  If  the  offense  (A)  involved  a  threat 

I  d  use  a  nuclear  weapon,  nuclear 
material,  nuclear  byproduct  material, 
biological  agent,  chemical  weapon,  or 
other  weapon  of  mass  destruction;  and 
(B)  did  not  involve  any  conduct 
evidencing  an  intent  or  ability  to  carry 
out  the  threat,  decrease  by  [6]  levels. 

((2)  If  the  offense  involved  (A)  a  select 
biological  agent;  (B)  a  listed  precursor  or 
a  listed  toxic  chemical;  (C)  nuclear 
material  or  nuclear  byproduct  material; 
or  (D)  a  weapon  of  mass  destruction  that 
contains  any  agent,  precursor,  toxic 
chemical,  or  material  referred  to  in 
subdivision  (A),  (B),  or  (C),  increase  by 
[2]  levels.] 

(3)  ff  (A)  any  victim  sustained 
permanent  or  life-threatening  bodily 
injury,  increase  by  4  levels;  (B)  any 
victim  sustained  serious  bodily  injury, 
increase  by  2  levels;  or  (C)  the  degree  of 
injury  is  between  that  specified  in 
subdivisions  (A)  and  (B),  increase  by  3 
levels. 

I  {Option  One:  (4)  If  the  offense 
resulted  in  (A)  substantial  disruption  of 
public,  governmental,  or  business 
functions  or  services;  or  (B)  a  substantial 
expenditiire  of  funds  to  clean  up, 
decontaminate,  or  otherwise  respond  to 
the  offense,  increase  by  [4]  levels.) 

(c)  Cross  References: 

(1)  If  the  offense  resulted  in  death, 
apply  §  2A1.1  (First  Degree  Murder)  if 
the  death  was  caused  intentionally  or 
knowingly,  or  §  2A1.2  (Second  Degree 
Murder)  in  any  other  case,  if  the 
resulting  offense  level  is  greater  than 
that  determined  above. 

(2)  If  the  offense  was  tantamount  to 
attempted  murder,  apply  §  2A2.1 
(Assault  with  Intent  to  Commit  Murder; 
Attempted  Murder),  if  the  resulting 
offense  level  is  greater  than  that 
determined  above. 

(d)  Special  Instruction: 
(1)  If  the  defendant  is  convicted  of  a 

single  count  involving  (A)  the  death  or 
permanent,  life-threatening,  or  serious 
bodily  injiuy  of  more  than  one  victim, 
or  (B)  conduct  tantamoimt  to  the 
attempted  murder  of  more  than  one 
victim.  Chapter  Three,  Part  D  (Multiple 
Counts),  shall  be  applied  as  if  the 
defendant  had  been  convicted  of  a 
separate  count  for  each  such  victim. 

Commentary 

Statutory  Provisions:  18  U.S.C.  §§.175, 
229,  831,  2332a  (only  with  respect  to 
weapons  of  mass  destruction  as  defined 
in  18  U.S.C.  §  2332a(c)(2)(B),  (C),  and 
(D));  42  U.S.C.  §§  2077(b),  2122,  2131. 
For  additional  statutory  provision(s),  see 
Appendix  A  (Statutory  Index). 


Application  Notes: 

"1.  Definitions. — For  purposes  of  this 
guideline: 

Biological  agent  has  the  meaning 
given  that  term  in  18  U.S.C.  178(1). 

Chemical  weapon  has  the  meaning 
given  that  term  in  18  U.S.C.  229F(1). 

Foreign  terrorist  organization  (A) 
means  an  organization  that  engages  in 
terrorist  activity  that  threatens  the 
security  of  a  national  of  the  United 
States  or  the  national  security  of  the 
United  States;  and  (B)  includes  an 
organization  designated  by  the  Secretary 
of  State  as  a  foreign  terrorist 
organization  piu-suant  to  section  219  of 
the  Immigration  and  Nationality  Act  (8 
U.S.C.  1219).  National  of  the  United 
States  has  the  meaning  given  that  term 
in  section  101(a)(22)  of  the  Immigration 
and  Nationality  Act  (8  U.S.C. 
1101(a)(22)). 

Listed  precursor  or  listed  toxic 
chemical  means  a  prec\u«or  or  toxic 
chemical,  respectively,  listed  in 
Schedule  I  of  the  Annex  on  Chemicals 
to  the  Chemical  Weapons  Convention. 
See  18  U.S.C.  229F(6)(B).  (8)(B). 
Precursor  has  the  meaning  given  that 
term  in  18  U.S.C.  229F(6)(A).  Toxic 
chemical  has  the  meaning  given  that 
term  in  18  U.S.C.  229F(8)(A). 

Nuclear  byproduct  material  has  the 
meaning  given  that  term  in  18  U.S.C. 
831(f)(2). 

Nuclear  material  has  the  meaning 
given  that  term  in  18  U.S.C.  831(f)(1). 

Select  biological  agent  means  a 
biological  agent  or  toxin  identified  by 
the  Secretary  of  Health  and  Human 
Services  on  the  select  agent  list 
established  pursuant  to  section  511(d)  of 
the  Antiterrorism  and  Effective  Death 
Penalty  Act,  Pub.  L.  104-132.  See  42 
CFR  part  62.  Toxin  has  the  meaning 
given  that  term  in  18  U.S.C.  178(2). 

Weapon  of  mass  destriiction  (A)  has 
the  meaning  given  that  term  in  18  U.S.C. 
§  2332a(c)(2)(B),  (C),  and  (D);  and  (B) 
includes  any  radiological  dispersal 
device,  regardless  of  whether  the 
radioactive  material  contained  in  that 
radiological  dispersal  device  was 
nuclear  material,  nuclear  byproduct 
material,  or  other  radioactive  material 
(such  as  low-grade  medical,  industrial, 
or  research  radioactive  waste). 
Radiological  dispersal  device  means  any 
device,  including  any  weapon  or 
equipment,  other  than  a  nuclear 
explosion,  specifically  designed  to 
disseminate  radioactive  material  in 
order  to  cause  property  destruction, 
damage,  or  bodily  injury  by  means  of 
the  radiation  produced  by  the  decay  of 
the  radioactive  material. 

2.  Inapplicability  of  Subsection  (b)  to 
Subsection  (a)(1)  Cases. — If  subsection 


(a)(1)  applies,  do  not  apply  subsection 
(b). 

3.  Applicability  of  Subsections  (b)(2) 
and  (b)(4)  in  Threat  Cases.— The 
application  of  subsection  (b)(1)  in  a  case 
involving  a  threat  shall  not  preclude  the 
application  of  either  subsection  (b)(2)  or 
subsection  (b)(4)  in  such  a  case. 

4.  Application  of  Special 
Instruction. — Subsection  (d)  applies  in 
any  case  in  which  the  defendant  is 
convicted  of  a  single  roimt  involving 
(A)  the  death  or  permanent,  life- 
threatening,  or  serious  bodily  injury  of 
more  than  one  victim;  or  (B)  conduct 
tantamount  to  the  attempted  murder  of 
more  than  one  victim,  regardless  of 
whether  the  offense  level  is  determined 
under  subsection  (a),  subsections  (a)  and 
(b),  or  subsection  (c). 

5.  Inapplicabili^  of  §  3A1.4  in  Certain 
Cases. — If  subsection  (a)(1)  applies 
because  the  offense  was  committed  with 
the  intent  to  aid  an  international  foreign 
terrorist  organization,  do  not  apply 

§  3A1.4  (Terrorism). 

6.  Departxu-e  Provisions. — 

(A)  Upward  Departure  Provisions. — 
There  may  be  cases  in  which  the  offense 
level  determined  above  substantially 
understates  the  seriousness  of  the 
offense.  In  such  cases,  an  upward 
departure  may  be  warranted.  The 
following  is  a  non-exhaustive  list  of 
circumstances  in  which  an  upward 
departure  may  be  warranted: 

(i)  The  offense  posed  a  substantial  risk 
of  death  or  serious  bodily  injiuy  to 
niunerous  victims  [e.g..  chlorine  gas  was 
released  in  a  crowded  movie  theater). 

(ii)  The  offense  caused  extreme 
psychological  injury.  See  §  5K2.3 
(Extreme  Psychological  Injury). 

(iii)  The  offense  caused  substantial 
property  damage  or  monetary  loss.  See 
§  5K2.5  (Property  Damage  or  Loss). 

[Option  Two:  (iv)  The  offense  resulted 
in  substantial  disruption  of  public, 
governmental,  or  business  functions  or 
services,  or  the  response  to  the  offense 
required  a  substantial  expenditure  [e.g.. 
to  provide  environmental 
decontamination  of  the  affected  area). 
See,  e.g.,  §  5K2.7  (Disruption  of 
Governmental  Function).) 

(B)  Downward  Departvire  Provision. — 
There  may  be  cases  in  which  the  offense 
level  determined  above  substantially 
overstates  the  seriousness  of  the  offense. 
In  such  cases,  a  downward  departure 
may  be  warranted.  For  example,  in  the 
imusual  case  in  which  the  offense  did 
not  cause  a  risk  of  death  or  serious 
bodily  injury,  and  neither  caused  nor 
was  intended  to  cause  bodily  injiuy,  a 
downward  departing  may  be  warranted. 

Background:  The  base  offense  level 
reflects  that  this  offense  typically  poses 
a  risk  of  death  or  serious  bodily  injury 
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to  one  or  more  victims;  or  causes,  or  is 
intended  to  cause,  bodily  injury.". 

Appendix  A  (Statutory  Index)  is 
amended  by  inserting  after  the  line 
referenced  to  "18  U.S.C.  §  155"  the 
following: 

"18  U.S.C.  §1752M6.1". 

Appendix  A  (Statutory  Index)  is 
amended  by  inserting  after  the  line, 
referenced  to  "18  U.S.C.  228"  the 
following: 

"18  U.S.C.  §2292M6.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  2332a  by  striking  "2A1.1,  2A1.2, 
2A1.3,  2A1.4,  2A1.5,  2A2.1,  2A2.2, 
2B1.3."  and  by  inserting  ",  2M6.1"  after 
"2K1.4". 

Appendix  A  (Statutory  Index)  is 
amended  by  inserting  after  the  line 
referenced  to  "50  U.S.C.  App.  462"  the 
following: 

"50  U.S.C.  App.  §  1701    2M5.1, 
2M5.2". 

Issues  for  Comment 

(1)  The  Commission  invites  comment 
on  whether  the  above  proposal 
appropriately  addresses  the  offenses  in 
18  U.S.C.  175,  relating  to  biological 
weapons,  and  in  18  U.S.C.  229,  relating 
to  chemical  weapons.  Specifically,  are 
these  offenses  more  appropriately 
addressed  through  a  guideline  that 
incorporates  into  the  base  offense  level 
any  or  all  of  the  aggravating  factors  that 
may  be  associated  with  these  offenses 
(e.g.,  the  inherent  psychological  harm, 
the  risk  of  bodily  harm,  and  the 
economic  harm  associated  with  cleanup 
and  decontamination  efforts),  or  is  it 
preferable  to  address  these  harms  as 
specific  offense  characteristics? 

(2)  The  Commission  also  invites 
comment  on  how  threats  to  use  nuclear, 
biological,  or  chemical  weapons  should 
be  punished  under  the  guidelines. 
Should  there  be  a  greater  differentiation 
in  punishment  under  proposed  §  2M6.1 
between  offenses  that  involve  only  the 
threatened  use  of  such  weapons 
(whether  or  not  the  defendant  engaged 
in  conduct  evidencing  an  intent  or 
ability  to  carry  out  the  threat)  and  other 
conduct  punished  imder  that  guideline? 
Alternatively,  should  the  threatened  use 
of  such  weapons  be  pimished  under 

§  2A6.1  (Threatening  or  Harassing 
Communications),  and  if  so,  how 
severely  should  such  conduct  be 
punished  in  relation  to  other  types  of 
threats  punished  under  that  guideline? 

(3)  How  should  attempts, 
conspiracies,  and  solicitations  to 
commit  an  offense  under  18  U.S.C.  175 
or  229  be  covered  under  the  guidelines? 
Should  such  attempts,  conspiracies,  and 
solicitations  be  expressly  covered  by  the 
proposed  new  guideline,  §  2M6.1,  or 


should  §2X1.1  (Attempt,  Solicitation,  or 
Conspiracy)  apply? 

Proposed  Amendment:  Money 
Laundering 

20.  Synopsis  of  Proposed 
Amendment: 

Overview 

The  proposed  amendment 
consolidates  the  two  ciurent  money 
laundering  guidelines,  §§2Sl.l  and 
2S1.2,  and  applies  to  convictions  under 
either  18  U.S.C.  1956  or  1957.  The 
primary  feature  of  the  consolidated 
amendment  structure  is  that  it  ties 
offense  levels  for  money  laundering 
more  closely  to  the  underlying  criminal 
conduct  that  was  the  source  of  the 
criminally  derived  funds.  The 
amendment  accomplishes  thjs  ob)ective 
by  separating  money  laimdering 
offenders,  regardless  of  the  statute  of 
conviction,  into  two  categories  for 
purposes  of  determining  the  base 
offense  level.  The  base  offense  level  is 
determined  differently,  depending  on 
whether  the  defendant  is  a  "direct"  or 
a  "third  party"  money  launderer  (money 
laimderers  who  commit  the  imderlying 
offense  which  generated  the  criminal 
proceeds  versus  money  laimderers  who 
did  not  commit  the  underlying  offense). 
Specific  offense  characteristics  are 
included  in  this  proposed  amendment 
to  increase  the  total  offense  level  in 
order  to  assure  greater  punishment  for 
those  money  laundering  defendants 
whose  conduct  is  considered  more 
serious  and  harmful  to  the  societal 
interests  which  the  money  latmdering 
laws  are  designed  to  protect. 

Base  Offense  Level 

Subsection  (a)  provides  two  distinct 
methods  for  determining  the  base 
offense  level,  depending  on  whether  the 
defendant  is  a  "direct"  money  launderer 
or  a  "third  party"  money  laimderer. 
Subsection  (a)(1)  sets  the  base  offense 
level  for  "direct"  money  laimderers  at 
the  offense  level  for  the  underlying 
offense  from  which  the  laundered  funds 
were  derived  (i.e.,  the  base  offense  level 
and  all  applicable  specific  ofiiense 
characteristics  for  the  underlying 
offense),  if  the  offense  level  for  the 
underlying  offense  can  be  determined. 
A  data  analysis  of  a  representative 
sample  of  259  money  laundering  cases 
conducted  by  the  Commission  indicated 
that  subsection  (a)(1)  would  apply  to  86 
percent  of  defendants  sentenced  under 
the  guideline  (i.e.,  "direct"  money 
laimderers  comprise  86  percent  of  the 
money  laundering  defendants). 

This  proposed  amendment  excludes 
from  application  of  subsection  (a)(1) 
offenders  who  otherwise  would  be 


accounfable  for  the  underlying  offense 
solely  on  the  basis  of  §  IBI. 3(a)(1)(B) 
(i.e.,  jointly  undertaken  criminal 
activity).  However,  this  limitation  has 
minimal  practical  consequence. 
Commission  data  indicate  that  less  than 
one  percent  of  defendants  who  would 
not  be  categorized  as  "direct"  money 
laimderers  because  of  this  limitation 
would  be  subject  to  subsection  (a)(1)  if 
it  were  expanded  to  include  defendants 
who  would  be  otherwise  accountable  for 
the  underlying  offense  under 
§  lBl.3(a)(l)(B).  The  Commission 
invites  comment  as  to  whether 
application  of  subsection  (a)(1)  should 
be  expanded  to  include  offenders  who 
otherwise  would  be  accountable  for  the 
underlying  offense  solely  on  the  basis  of 
§lBl.3(a)(l)(B). 

For  "third  party"  money  laimderers 
(i.e.,  defendants  who  did  not  conunit  or 
would  not  be  accountable  for  the 
imderlying  offense  under 
§  IBI. 3(a)(1)(A)),  subsection  (a)(2)  sets 
the  base  offense  level  at  level  eight,  plus 
an  increase  based  on  the  value  of  the 
laundered  funds  from  the  table  in 
subsection  (b)(1)  of  §  2F1.1  (Fraud  and 
Deceit).  Subsection  (a)(2)  also  applies  to 
"direct"  money  laundering  defendants 
for  whom  subsection  (a)(1)  would  apply 
but  the  offense  level  for  the  underlying 
offense  is  impossible  or  impracticable  to 
determine. 

Under  the  structure  of  this  proposed 
amendment,  there  may  be  some  cases  in 
which  the  "third  party"  money 
laimderers  will  receive  a  higher  base 
offense  level  than  the  offenders  who 
conmiitted  the  underlying  offense.  This 
conceivably  could  occur  in  cases  in 
which  the  underlying  offense  that 
generated  the  criminally  derived 
proceeds  is  a  fraud  or  other  economic 
crime  covered  by  a  guideline  that  uses 
the  table  in  subsection  (b)(1)  of  §  2F1.1, 
and  the  loss  calculation  is  less  than  the 
value  of  the  laundered  funds.  For 
example,  the  underlying  offense  may 
have  involved  the  fraudulent  sale  of 
stock  for  $200,000  that  was  worth 
$180,000.  The  defendant  did  not 
commit  the  underlying  offense,  but 
laundered  all  of  the  $200,000.  In  such 
a  case,  the  value  of  the  laundered  funds 
is  $200,000,  but  the  loss  amount  for 
purposes  of  §  2F1. 1(b)(1)  is  $20,000.  In 
such  a  case,  the  "third  party"  money 
laundering  defendant  may  receive  a 
higher  base  offense  level  than  the 
Chapter  Two  offense  level  for  the 
offender  who  committed  the  fraud. 

Three  options  in  Application  Note  3 
are  presented  for  addressing  this  t)rpe  of 
case.  Option  1  provides  that  a 
downward  departure  may  be  warranted 
in  such  a  case,  but  limits  the  extent  of 
such  a  departure  to  the  offense  level  for 
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the  underlying  offense  conduct  that 
would  result  if  the  base  offense  level 
were  determined  using  subsection  (a)(1). 
Option  2  creates  a  rule  that  the  value  of 
the  funds  is  the  lesser  of  either  the 
actual  value  of  the  laundered  funds  or 
the  value  of  the  loss  as  calculated  for 
purposes  of  §2Fl. 1(b)(1).  Option  3 
provides  no  specific  provision  to 
address  this  type  of  case. 

An  analysis  conducted  by  the 
Commission  indicates  that  this  type  of 
case  will  rarely  occur.  In  its  sample  of 
259  cases.  Commission  identified  no 
cases  in  which  the  loss  amount  was  less 
than  the  value  of  laundered  funds.  In 
fact,  this  issue  can  arise  only  in  "third 
party"  money  laundering  cases,  which 
comprise  only  14  percent  (36  of  259 
cases)  of  the  money  laundering  cases  in 
the  representative  sample.  Furthermore, 
in  the  overwhelming  majority — 89 
percent — of  those  36  "third  party" 
cases,  the  underlying  offense  was  a  drug 
offense,  which  does  not  give  rise  to  this 
problem.  In  its  sample,  the  Commission 
identified  only  three  "third  party" 
money  laundering  cases  for  which  the 
underlying  offense  was  a  fraud  or  other 
economic  crime. 

Adjustments 

In  addition  to  the  base  offense  level, 
the  proposed  amendment  contains  a 
number  of  adjustments.  Consistent  with 
the  approach  of  tying  the  base  offense 
level  to  the  underlying  offense  that 
gmierated  the  criminally  derived  funds, 
subsection  (b)(1)  provides  a  [2](4]i6] 
level  enhancement  for  "third  party" 
money  laimderers  who  know  or  believe 
that  any  of  the  laundered  funds  were  the 
proceeds  of,  or  were  intended  to 
promote,  certain  types  of  more  serious 
underlying  criminal  conduct; 
specifically,  drug  trafficking,  crimes  of 
violence,  offenses  involving  firearms, 
explosives,  national  security,  terrorism, 
and  the  sexual  exploitation  of  a  minor. 

Subsection  (b)(2)  provides  four 
alternative  enhancements,  with  the 
greatest  applicable  enhancement  to  be 
applied.  Subsection  (bK2)(A)  provides  a 
[2]{3l(4]  level  increase  if  the  defendant 
is  a  "third  party"  money  laimderer  v^o 
is  "in  the  business"  of  laundering  funds. 
This  adjustment  reflects  the  view  that, 
similar  to  a  professional  "fence"  (see 
§2B1. 1(b)(4)(B)),  defendants  who 
routinely  engage  in  laundering  funds  on 
behalf  of  third  parties  and  who  gain 
financially  from  engaging  in  such 
transactions  warrant  additional 
punishment  because  they  encourage  the 
commission  of  additional  underlying 
criminal  offienses.  Application  Note  6 
directs  the  court  to  consider  the  totality 
of  the  circumstances  in  determining 
[whether  a  defendant  was  in  the  business 


of  laundering  funds  and  provides  a  non- 
exhaustive  list  of  factors  to  be 
considered  in  making  this 
determination.  The  Commission  invites 
comment  as  to  whether  eligibility  for 
this  enhancement  should  be  expanded 
to  include  "direct"  money  laimderers 
who  launder  the  criminal  derived 
proceeds  of  others,  in  adoition  to  their 
own  criminally  derived  proceeds. 

Subsection  (b)(2)(B)  provides  a  [2](3l 
level  enhancement  if  any  of  the 
laundered  funds  were  used  [or  intended 
to  be  used]  to  [significantly]  [materially] 
promote  further  criminal  conduct. 
Application  Note  5  limits  applicability 
of  this  enhancement  to  the  use  of 
laundered  funds  to  further  criminal 
conduct  in  addition  to,  or  beyond,  the 
criminal  conduct  frt)m  which  the 
laundered  funds  were  derived,  as 
opposed  to  underlying  offenses  that 
were  completed  at  the  time  of  the 
laundering.  This  enhancement  attempts 
to  provide  increased  punishment  for 
two  tjrpes  of  offense  conduct:  (1)  Cases 
in  which  the  defendant  uses  criminally 
derived  funds  to  cause  criminal  conduct 
in  addition  to  or  beyond  the  criminal 
conduct  that  initially  generated  the 
criminally  derived  funds  that  are  the 
subject  of  the  money  laundering 
conviction;  or  (2)  cases  in  which  the 
defendant  reinvests  all  or  some  of  the 
laundered  funds  back  into  an  ongoing 
criminal  scheme  to  finance  the 
continued  operation  or  expansion  of  the 
criminal  scheme. 

Subsection  (b)(2)(C)  provides  a  [2][3] 
level  enhancement  if  the  offense 
involved  "sophisticated  concealment." 
Application  Note  6  defines 
"sophisticated  concealment"  as 
especially  complex  or  especially 
intricate  offense  conduct  where  the 
defendant  takes  deliberate  st^s  to 
conceal  the  nature,  location,  source, 
ownership,  or  control  of  the  criminally 
derived  funds  to  make  the  transaction 
more  difficult  to  detect.  Application 
Note  6  also  provides  examples  of 
conduct  that  typically  constitutes 
sophisticated  concealment.  The 
Commission  invites  comment  as  to 
whether  the  applicability  of  this 
enhancement  should  be  expanded  to 
include  all  fcHins  of  concealment,  even 
if  the  concealment  is  not  sophisticated. 

Subsection  (b)(2)(D)  provides  a  [1][2] 
level  enhancement  if  the  defendant 
launders  funds  with  the  intent  to  engage 
in  conduct  constituting  a  violation  of 
section  7201  or  7206  of  the  Internal 
Revenue  Code  (title  26,  United  States 
Code).  A  conviction  under  the  relevant 
subsection  of  18  U.S.C.  1956  is  required 
for  the  enhancement  to  apply.  The 
Commission  invites  comment  as  to 
whether  the  proposed  guideline  should 


include  such  an  enhancement,  absent 
additional  aggravating  money 
laundering  conduct. 

Subsection  (b)(3)  provides  a  (ij  level 
increase  if  the  defendant  is  a  "direct" 
money  launderer,  none  of  the 
enhancements  under  subsection  (b)(2) 
apply,  and  the  value  of  the  laundered 
funds  is  greater  than  $10,000.  This 
enhancement  is  intended  to  ensure  that 
defendants  who  also  commit  the 
underlying  offense  receive  some 
incremental  punishment  for  the  money 
laundering  offense,  even  if  ineligible  for 
any  of  the  other  enhancements  that 
reflect  more  aggravated  money 
laundering  offense  conduct  The 
Commission  specifically  invites 
comment  as  to  whether  the  proposed 
guideline  should  contain  such  an 
enhancement. 

Subsection  rb)(4)  provides  a  [2]  level 
decrease  for  cases  in  which  three 
conditions  are  met:  (1)  The  defendant 
did  not  commit  the  underlying  offense 
that  generated  the  criminally  derived 
funds;  (2)  the  defendant  was  convicted 
under  18  U.S.C.  1957  only;  and,  (3) 
none  of  the  other  enhancements  apply. 
This  downward  adjustment  recognizes 
that  section  1957  offenses,  with  no 
aggravating  factors,  may  be  considered 
less  serious  than  section  1956  offenses 
because  the  statutory  maYimnm  of  the 
former  is  half  (10  years)  that  of  the  latter 
(20  years),  and  because  the  government 
is  not  required  to  prove  that  the  section 
1957  defendant  knew  that  the  offense 
from  which  the  laundered  funds  were 
derived  was  a  specified  unlawful 
activity  (see  18  U.S.C.  1957(c)). 

Application  Note  7  provides  that  in  a 
case  in  which  the  defeiuiant  is  to  be 
sentenced  on  a  count  of  conviction  for 
money  laundering  and  a  coimt  of 
conviction  for  the  underlying  offense 
that  generated  the  laundered  funds, 
such  counts  shall  be  grouped  pursuant 
to  subsection  (c)  of  §  3D1.2  (Groups  of 
Closely-Related  Counts),  thereby 
resolving  a  circuit  conflict  on  this  issue. 
Providing  for  grouping  under  §  3Dl.2(c) 
may  make  appropriate  a  conforming 
amendment  to  Application  Note  5  of 
§  3D1.2  to  provide  that  grouping  under 
§  3Dl.2(c)  also  applies  in  cases  in  which 
the  base  offense  level  from  the  guideline 
applicable  to  one  count  specifically 
incorporates  the  offense  level  applicable 
to  the  other  related  count.  In  such  cases, 
the  conduct  that  forms  the  basis  for  the 
base  offense  level  in  one  count  is  the 
same  aggravating  conduct  that  forms  the 
basis  for  the  offense  level  of  the  other 
count. 

The  proposed  amendment  provides 
that  convictions  under  18  U.S.C.  1960 
(Illegal  Money  Transmitting  Businesses: 
failure  to  obtain  appropriate  licenses  or 
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comply  with  registration  requirements 
for  money  transmitting  businesses)  be 
referenced  to  §  2T2.2  (Regulatory 
Ofiienses).  The  Commission  invites 
comment  as  to  whether  such  violations 
are  more  appropriately  referenced  to 
§  2S1.3  (Structuring  Transactions  to 
Evade  Reporting  Requirements).  Finally, 
the  proposed  amendment  provides  that 
convictions  under  31  U.S.C.  §5326 
relevant  to  structuring  violations  be 
referenced  to  §  2Sl. 3  (Structuring 
Transactions). 

Proposed  Amendment 

Chapter  Two,  Part  S,  Subpart  1  is 
amended  by  striking  §$  281.1  and  281.2 
and  their  accompanying  commentary  in 
their  entirety  and  inserting  the 
following: 

"S  281.1.    Laundering  of  Monetary 
Instruments;  Engaging  in  Monetary 
Transactions  in  Property  Derived  from 
Unlawful  Activity 

(a)  Base  Offense  Level: 

(1)  The  offense  level  for  the 
underlying  offense  from  which  the 
laimdea«d  funds  were  derived,  if  (A)  the 
defendant  committed  the  underlying 
offense  (or  otherwise  would  be 
accountable  for  the  underlying  offense 
vmder  §  iBl. 3(a)(1)(A)  (Relevant 
Conduct));  and  (B)  the  offense  level  for 
that  offense  can  be  determined;  or 

(2)  8  plus  the  niunber  of  offense  levels 
from  the  table  in  subsection  (b)(1)  of 

S  2F1.1  (Fraud  and  Deceit) 
corresponding  to  the  value  of  the 
laimdered  funds,  otherwise. 

(b)  Specific  Offense  Characteristics: 

(1)  If  (A)  subsection  (a)(2)  applies 
because  the  defendant  did  not  conmiit 
the  underlying  offense:  and  (B)  the 
defendant  knew  or  believed  that  any  of 
the  laimdered  funds  were  the  proceeds 
of,  or  were  intended  to  promote  (i)  an 
offanse  involving  the  manufacture, 
importation,  or  distribution  of  a 
controlled  substance  or  a  listed 
chemical;  (ii)  a  crime  of  violence  [as 
defined  under  §  4Bl.2(a)(l)  (Definitions 
of  Terms  Used  in  §4Bl.l)l;  or  (iii)  an 
offense  involving  firearms,  explosives, 
national  security,  terrorism,  or  the 
sexual  exploitation  of  a  minor,  increase 
by  (2](4][el  levels. 

(2)  (Apply  the  greatest): 

(A)  If  i(i)  subsection  (aK2)  applies 
because  the  defendant  did  not  conmiit 
the  underlying  offense;  and  (ii)l  the 
defendant  was  in  the  business  of 
laundering  funds,  increase  by  [2]{3][4j 
levels. 

(B)  If  any  of  the  laundered  funds  were 
used  [or  were  intended  to  be  used]  to 
[significantly]  [materially]  promote 
further  criminal  conduct,  increase  by 
[2)[3]  levek. 


(C)  If  the  offense  involved 
sophisticated  concealment,  increase  by 
[2](3]  levels. 

[(D)  If  the  defendant  is  convicted  (A) 
under  18  U.S.C.  §  1956(a)(l)(A)(ii);  (B) 
under  18  U.S.C.  §  1956(a)(l)(B)(ii);  (C) 
under  18  U.S.C.  §  1956(a)(2)(B)(ii);  (D) 
under  18  U.S.C.  §  1956(a)(3)(C);  or  (E)  of 
attempting,  aiding  or  abetting,  or 
conspiracy  to  commit  any  of  the 
offenses  referred  to  in  subdivisions  (A) 
through  (D).  increase  by  (1][2]  levels.] 

[(3)  If  (A)  subsection  (a)(1)  applies;  (B) 
subsection  (b)(2)  does  not  apply;  and  (C) 
the  value  of  the  laundered  funds  is 
greater  than  $10,000,  increase  by  [1] 
level.] 

[(4)  If  (A)  subsection  (a)(2)  applies 
because  the  defendant  did  not  commit 
the  underlying  offense;  (B)  the 
defendant  is  convicted  under  18  U.S.C. 
1957;  and  (C)  none  of  the  enhancements 
in  subsections  (b)(1)  and  (b)(2)  apply, 
decrease  by  [2]  levels.] 

Commentary 

Statutory  Provisions:  18  U.S.C.  1956, 
1957. 
Application  Notes: 

1.  Definitions. — For  purposes  of  this 
guideline: 

'Crime  of  violence'  has  the  meaning 
given  that  term  in  subsection  (a)(1)  of 
§  4B1.2  (Definitions  of  Terms  Used  in 
§4B1.1). 

'Criminally  derived  funds'  means  any 
funds  derived  [or  represented  to  be 
derived]  from  conduct  constituting  a 
criminal  offense. 

'Laimdered  funds'  means  the 
property,  funds,  or  monetary  instrument 
involved  in  the  transaction,  financial 
transaction,  monetary  transaction, 
transportation,  transfer,  or  transmission 
in  violation  of  18  U.S.C.  1956  or  1957. 

'Laundering  funds'  means  the  making 
of  a  transaction,  financial  transaction, 
monetary  traiosaction,  or  transmission, 
or  the  transporting  of,  property,  funds, 
or  a  monetary  instrument  in  violation  of 
18  U.S.C.  1956  or  1957. 

'Sexual  exploitation  of  a  minor' 
means  an  offense  involving  (A) 
promoting  prostitution  by  a  minor;  (B) 
sexually  exploiting  a  minor  by 
production  of  sexually  explicit  visual  or 
printed  material;  (C)  distribution  of 
material  involving  the  sexual 
exploitation  of  a  minor,  or  possession  of 
material  involving  the  sexual 
exploitation  of  a  minor  with  intent  to 
distribute;  or  (D)  aggravated  sexual 
abuse  sexual  abuse,  or  abusive  sexual 
contact,  involving  a  minor.  'Minor' 
means  an  individual  under  the  age  of  18 
years. 

2.  Application  of  Subsection  (a)(1). — 
(A)  Multiple  Underlying  Offenses. — In 

cases  in  which  subsection  (a)(1)  applies 


and  there  is  more  than  one  underlying 
offense,  the  offense  level  for  the 
underlying  offense  is  to  be  determined 
under  the  procedtires  set  forth  in 
Application  Note  3  of  the  Commentary 
to  §  lBl.5  (Interpretation  of  References 
to  Other  Guidelines). 

(B)  Defendants  Otherwise 
Accountable. — In  order  for  subsection 
(a)(1)  to  apply,  thedefendant  must  have 
committed  the  imderljring  offense  or  be 
otherwise  accountable  for  the 
underlying  offense  under 

§  IBI. 3(a)(1)(A)  (Relevant  Conduct).  The 
fact  that  the  defendant  was  involved  in 
laimdering  criminally  derived  funds 
after  the  commission  of  the  underlying 
offense,  without  additional  involvement 
in  the  underlying  offense,  does  not 
establish  that  the  defendant  committed, 
aided,  abetted,  coimseled,  commanded, 
induced,  procured,  or  willfully  caused 
the  underlying  offense. 

(C)  Non-Applicability  of 
Enhancements — If  subsection  (a)(1) 
applies,  and  the  conduct  that  forms  the 
basis  for  an  enhancement  imder  the 
guideline  applicable  to  the  underlying 
offiense  is  the  only  conduct  that  forms 
the  basis  for  application  of  any  of  the 
enhancements  in  subsection  (b)  of  this 
guideline,  do  not  apply  the  subsection 
(b)  enhancement  under  this  guideline. 

3.  Application  of  Subsection  (a)(2). — 

(A)  m  General. — Siibsection  (a)(2) 
applies  to  cases  in  which  (A)  the 
defendant  did  not  commit  the 
underlying  offiense;  or  (B)  the  defendant 
committed  the  imderlying  offense  (or 
otherwise  would  be  accountable  for  the 
underlying  offense  under  subsection 
(a)(1)(A)  of  §  lBl.3  (Relevant  Conduct), 
but  the  offiense  level  for  the  underlying 
offense  is  impossible  or  impracticable  to 
determine. 

(B)  Commingled  Fimds. — ^In  a  case  in 
which  a  transaction,  financial 
transaction,  monetary  transaction, 
transportation,  transfer,  or  transmission 
results  in  the  commingling  of 
legitimately  derived  fuuids  with 
criminally  derived  funds,  the  value  of 
the  laimdered  funds,  for  purposes  of 
subsection  (a)(2),  is  the  amount  of  the 
criminally  derived  funds,  not  the  total 
amount  of  the  commingled  funds,  if  the 
defendant  provides  sufficient 
information  to  determine  the  amount  of 
criminally  derived  funds  without 
unduly  complicating  or  prolonging  the 
sentencing  process.  If  the  amount  of  the 
criminally  derived  funds  is  difficult  or 
impracticable  to  determine,  the  value  of 
the  laundered  funds,  for  purposes  of 
subsection  (a)(2),  is  the  total  amount  of 
the  commingled  funds. 

[Value  of  Funds — Option  1 : 

(C)  Value  of  Laundered  Funds  for 
Certain  Defendants. — There  may  be 
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cases  in  which  (A)  subsection  (a)(2) 
applies;  (B)  the  defendant  did  not 
commit  the  underlying  offense;  (C)  the 
underlying  offense  is  a  fraud  or  another 
economic  crime  covered  by  a  guideline 
that  uses  the  table  in  subsection  (b)(1) 
of  §  2F1.1  (Fraud  and  Deceit);  and  (D) 
the  value  of  the  laundered  funds  under 
subsection  (a)(2)  is  substantially  greater 
than  the  value  of  the  loss  or  other 
monetary  amount  attributable  to  the 
underlying  offense  for  purposes  of 
§2Fl. 1(b)(1).  In  such  cases,  a  downward 
departure  may  be  warranted  to  ensure 
that  the  seriousness  of  the  punishment 
for  the  money  laundering  offense  is 
reasonably  related  to  the  seriousness  of 
the  punishment  that  would  be 
warranted  for  the  underlying  offense. 
However,  any  such  downward 
departure  shall  not  result  in  an  offense 
level  lower  than  that  which  would 
result  if  the  sentence  were  determined 
using  the  base  offense  level  under 
subsection  (a)(1).  For  example,  the 
imderlying  offense  may  have  involved 
the  fraudulent  sale  of  stock  for  $200,000 
that  was  worth  $180,000.  The  defendant 
did  not  commit  the  underlying  offiense 
but  laundered  all  of  the  $200,000.  The 
value  of  the  laundered  funds  is 
$200,000,  but  the  loss  amount  for 
purposes  of  §  2Fl. 1(b)(1)  is  $20,000.  In 
such  a  case,  the  downward  departure 
shall  not  result  in  an  offense  level  lower 
than  the  sum  of  the  base  offense  level 
under  §  2Fl.l(a)  and  the  enhancement 
under  §  2Fl. 1(b)(1)  for  the  value  of  the 
loss.  Accordingly,  a  downward 
departure,  if  warranted,  shall  not  result 
in  an  offense  level  lower  than  level  9 
(S  2Fl.l(a)  base  offense  level  of  level  6 
plus  §  2F1. 1(b)(1)  increase  of  3  offense 
levels  to  account  for  loss  amount  of 
$20,000).] 
(Value  of  Funds — Option  2: 
(C)  Value  of  Laundered  Funds  for 
Certain  Defendants. — In  a  case  in  which 
(A)  subsection  (a)(2)  applies;  (B)  the 
defendant  did  not  commit  the 
imderlying  offense;  and  (C)  the 
imderlying  offense  is  a  fraud  or  another 
economic  crime  covered  by  a  guideline 
that  uses  the  table  in  subsection  (b)(1) 
of  §  2F1.1  (Fraud  and  Deceit),  the  value 
of  the  laundered  funds  is  the  lesser  of 
the  actual  value  of  the  laundered  funds 
or  the  value  of  the  loss  or  other 
monetary  amount  attributable  to  the 
underl)ring  offense  for  purposes  of 
§  2F1. 1(b)(1).  For  example,  the 
imderl)ring  offense  may  have  involved 
the  fraudulent  sale  of  stock  for  $200,000 
that  was  worth  $180,000.  The  defendant 
did  not  commit  the  underlying  offense 
but  laundered  all  of  the  $200,000.  The 
actual  value  of  the  laimdered  funds  is 
$200,000,  but  the  loss  amount  for 
purposes  of  §  2Fl.l(b)(l)  is  $20,000.  In 


such  a  case,  the  value  of  the  laundered 
funds,  for  purposes  of  subsection  (a)(2), 
is  $20,000.  Accordingly,  the  base 
offense  level  under  subsection  (a)(2)  is 
the  sum  of  the  base  offense  level  under 
§  2Fl.l(a)  and  the  enhancement  under 
§  2F1. 1(b)(1)  for  the  value  of  the  loss. 
Therefore,  in  this  example,  the  base 
offense  level  under  subsection  (a)(2)  is 
level  9  (§  2Fl.l(a)  base  offense  level  of 
level  6  plus  §  2Fl. 1(b)(1)  increase  of  3 
offense  levels  to  account  for  loss  amount 
of  $20,000.] 

[Value  of  Funds — Option  3:  No  specific 
provision] 

4.  Enhancement  for  Business  of 
Laundering  Funds. — 

(A)  In  General. — The  court  shall 
consider  the  totality  of  the 
circumstances  to  determine  whether  a 
defendant  who  did  not  commit  the 
underlying  offense  was  in  the  business 
of  laundering  funds,  for  purposes  of 
subsection  (b)(2)(A). 

(B)  Factors  to  Consider. — The  court 
shall  consider  the  following  factors  in 
determining  whether,  under  the  totality  • 
of  circumstances,  the  defendant  was  in 
the  business  of  laundering  funds  for 
purposes  of  subsection  (b)(2)(A): 

(i)  The  defendant  [regularly] 
[routinely]  engaged  in  acts  of  laundering 
funds  during  an  extended  period  of 
time. 

(ii)  The  defendant  laundered 
criminally  derived  funds  from  multiple 
sources  during  an  extended  period  of 
time. 

(iii)  The  defendeuit  generated  a 
substantial  amount  of. revenue  in  return 
for  laundering  the  funds. 

(iv)  At  the  time  the  defendant 
committed  the  instant  offense,  the 
defendant  had  one  or  more  prior 
convictions  of  an  offense  under  18 
U.S.C.  1956  or  1957,  [31  U.S.C.  5313, 
5314, 5316,  5324,  or  5326]  or  any 
similar  offense  under  state  law,  or  an 
attempt  or  conspiracy  to  commit  any 
such  federal  or  state  offense.  Prior 
convictions  taken  into  account  under 
subsection  (b)(2)(A)  also  are  counted  for 
purposes  of  determining  criminal 
history  points  pursuant  to  Chapter  Four, 
Part  A  (Criminal  History). 

5.  [Significant]  [Material]  Promotion  of 
Further  Criminal  Conduct — In  order  for 
subsection  (b)(2)(B)  to  apply,  all  or  part 
of  the  laundered  funds  must  have  been 
used  to  further  criminal  conduct  in 
addition  to  or  beyond  the  criminal 
conduct  &t>m  which  the  laundered 
funds  were  derived.  [Subsection 
(b)(2)(B)  does  not  apply  if  the  defendant 
laundered  criminally  derived  proceeds 
that  were  generated  from  an  underlying 
offense  that  was  completed  at  the  time 
of  the  laundering.]  For  example. 


subsection  (b)(2)(B)  would  apply  in  a 
case  in  which  the  defendant  reinvested 
(i.e.,  plowed-back)  ail  or  part  of  the 
laundered  funds  from  an  ongoing, 
fraudulent  telemarketing  scheme  to 
finance  the  continued  operation  of  that 
scheme  but  would  not  apply  in  a  case 
in  which  the  defendant  used  all  or  part 
of  the  laundered  funds  only  to  finance 
a  lavish  lifestyle.  Similarly,  subsection 
(b)(2)(B)  would  apply  in  a  case  in  which 
the  defendant  used  laundered  funds 
fit)m  an  underlying  drug  offmse  to 
purchase  additional  drugs  for 
distribution  but  would  not  apply  in  a 
case  in  which  the  defendant  used  those 
laundered  funds  to  pay  for  drugs  the 
defendant  had  already  distributed  as 
part  of  the  underlying  drug  offense. 

Subsection(b)(2)(B)  does  not  apply  to 
transactions  that  only  give  the 
defendant  access  to,  or  the  use  of  for 
otherwise  legal  purposes,  the  criminally 
derived  funds.  For  example,  subsection 
(b)(2)(B)  does  not  apply  in  a  case  in 
which  the  defendant  deposits  checks 
that  represent  the  criminally  derived 
proceeds  from  a  fraudulent  scheme  into 
an  account,  and  subsequently  spends 
the  funds  for  items  that  are  not 
inherently  illegal  or  items  that  do  not 
further  additional  criminal  conduct. 
[Subsection  (b)(2)(B)  does  not  apply  if 
the  value  of  laundered  funds  used  or 
intended  to  be  used  to  promote  criminal 
conduct  was  de  minimis  relative  to  the 
value  of  the  laundered  funds.] 

6.  Sophisticated  Concealment. — For 
purposes  of  subsection  (b)(2)(C), 
sophisticated  concealment  means 
especially  complex  or  especially 
intricate  offense  conduct  in  which 
deliberate  steps  were  taken  to  conceal 
the  nature,  location,  source,  ownership, 
or  control  of  the  criminally  derived 
funds,  in  order  to  make  the  transaction, 
financial  transaction,  monetary 
transaction,  transportation,  transfer,  or 
transmission  in  violation  of  18  U.S.C 
1956  or  1957,  or  the  extent  of  that 
violation,  difficult  to  detect. 

Sophisticated  concealment  typically 
involves  hiding  assets  or  hiding 
transactions,  or  both,  through: 

(A)  The  use  of  fictitious  entities; 

(B)  The  use  of  shell  corporations; 

(C)  The  creation  of  two  or  more  levels 
(i.e.,  layering)  of  transactions, 
transportation,  transfers,  or 
transmissions,  of  criminally  derived 
funds  that  were  intended  to  appear 
legitimate;  or 

(D)  the  transportation,  transmission, 
or  transfer  of  criminally  derived  funds 
from  or  through  a  place  inside  the 
United  States  to  or  through  a  place 
outside  the  United  States  (e.g.,  an 
offshore  bank  account)  or  bom  or 
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through  a  place  outside  the  United 
States  to  or  through  a  place  inside  the 
United  States.  For  purposes  of  this 
subdivision.  United  States  has  the 
meaning  given  that  term  in  Application 
Note  1  of  the  Commentary  to  §  2B5.1 
(Offenses  Involving  Counterfeit  Bearer 
Obligations  of  the  United  States). 

7.  Grouping  of  Multiple  Counts. — In  a 
case  in  which  the  defendant  is  to  be 
sentenced  on  a  count  (or  a  Group  of 
coiwts)  for  the  underlying  offense  firom 
which  the  laimdered  funds  were 
derived,  the  count  for  the  offense  imder 
this  guideline  shall  be  grouped  pursuant 
to  subsection  (c)  of  §  3D1.2  (Groups  of 
Closely-Related  Cotmts)  with  the  count 
for  the  imderlying  offense  or,  in  the  case 
of  a  Group  of  counts  for  the  underlying 
offense,  with  the  most  serious  of  the 
counts  comprising  the  Group,  i.e.,  the 
coimt  residting  in  the  greatest  offense 
level.". 

The  Commentary  to  §  2S1.3  captioned 
"Statutory  Provisions"  is  amended  by 
inserting  ".  5326"  alter  "5324". 

Tlie  Commentary  to  §  2T2.2  captioned 
"Statutory  Provisions"  is  amended  by 
inserting  "18  U.S.C.  I960:"  before  "26 
U.S.C";  by  striking  "provided"  and 
insetting  "if';  and  by  inserting  ";  31 
U.S.C.  5326"  after  "taxes". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  "18 
U.S.C.  1957"  by  striking  "2S1.2"  and 
inserting  "2S1.1";  By  inserting  after  the 
line  referenced  to  "18  U.S.C.  1959"  the 
following  new  line: 

"18  U.S.C.  1960    2T2.2": 

B-Date:  01-24-01 10:11  striking  "31 
U.S.C.  5322    2S1.3":  and  by  inserting 
after  the  line  referenced  to  "31  U.S.C. 
5324"  the  following  new  line: 

"31  U.S.C.  5326    2S1.3,  2T2.2". 

The  Commentary  to  §  lBl.3  captioned 
"Application  Notes"  is  amraided  in  the 
first  and  second  paragraphs  of  Note  6, 
by  striking  the  second  sentence  in  its 
entirety,  in  each  instance. 

Section  3Dl.2(d)  is  amended  in  the 
second  paragraph  by  strikii^  "2S1.2,". 

Section  8C2.1(a)  is  amended  by 
striking  "2S1.2.". 

llie  Commentary  to  §  8C2.4  captioned 
"Application  Notes"  is  amoided  in 
Note  5  by  striking  ";  2S1.1  (Laimdering 
of  Monetary  Instruments);  and  2S1.2 
(Engaging  in  Monetary  Transactions  in 
Property  Derived  from  Specified 
Unlawfiil  Activity)". 

The  Commentary  to  §  8C2.4  captioned 
"Background"  is  amended  in  the 
seventh  sentence  by  striking  "and 
money  laimdering". 

Issues  for  Conwient:  The  Conmiission 
invites  comment  on  the  following: 

(1)  Whether  application  of  sulwection 
(a)(1)  of  proposed  §  2S1.1  should  be 
expanded  to  include  defendants  who 


are  otherwise  accountable  for  the 

underlying  offense  under 

§  lBl.3(a)(l)(B}(Relevant  Conduct),  in 

addition  to  defendants  who  commit  or 

are  otherwise  accoimtable  for  the 

underlying  offense  under 

§lBl.3(a)(l)(A). 

(2)  Whether  proposed  §  2S1.1  shoidd 
include  enhancements  for  conduct  that 
constitutes  elements  of  the  money 
laundering  offense,  even  if  the  conduct 
did  not  constitute  an  aggravated  form  of 
money  laundering  offense  conduct. 
Specifically,  the  Commission  invites 
comment  on  whether  and,  if  so,  to  what 
extent,  proposed  §  2S1.1  should  include 
an  enhancement  if: 

(A)  The  offense  involved  concealment 
(coextensive  with  the  meaning  of  the 
term  under  18  U.S.C.  1956),  even  if  the 
conduct  did  not  constitute  sophisticated 
concealment. 

(B)  If  the  defendant  is  convicted  (A) 
under  18  U.S.C.  1956(a)(l)(A)(u);  (B) 
under  18  U.S.C.  1956(a)(l)(B)(ii);  (C) 
under  18  U.S.C.  1956(a)(2)(B)(u);  P) 
und«  18  U.S.C.  1956(a)(3)(C);  or  (E)  of 
attempting,  aiding  or  abetting,  or 
conspiracy  to  commit  any  of  the 
offenses  referred  to  in  subdivisions  (A) 
throueh  (D). 

(C)  u  subsection  (a)(1)  applies  and  (1) 
the  defendant  did  not  engage  in  an 
aggravated  form  of  money  latmdering  as 
accounted  for  by  subsection  (b)(2),  and 
(2)  the  value  of  funds  launderml 
exceeded  $10,000. 

(3)  Whether  application  of  subsection 
(b)(2)(A)  ("in  the  business  of  laundering 
funds")  shoiild  be  expanded  to  include 
defendants  (1)  whose  base  offense  level 
is  determined  under  subsection  (a)(1) 
and  (2)  who  launder  criminally  derived 
fimds  generated  by  ofiienses  which  they 
did  not  commit  and  are  not  otherwise 
accountable  under  §  iBl. 3(a)(1)(A). 

(4)  Whether  violations  of  18  U.S.C. 
1960  (Illegal  Money  Transmitting 
Businesses)  should  be  refarenced  to 
§  2S1.3  (Structuring  Transactions  to 
Evade  Reporting  Requirements). 

Proposed  Amendment:  Miscellaneous 
New  Legislation  and  Technical 
Amendments 

21.  Synopsis  of  Proposed 
Amendment:  This  is  a  two-part 
proposed  amendment. 

First,  the  proposed  amendment 
addresses  miscellaneous  l^islation 
enacted  during  the  106th  Congress  by 
(1)  adding  to  Appendix  A  (Statutory 
Index)  and  the  statutory  provisions  of 
several  guidelines  references  to  new 
statutes;  and  (2)  providing  commentary 
to  §  2M3.9  that  implements  the  new 
consecutive  sentencing  requirement  of 
50  U.S.C.  421  (pertaining  to  the 
disclosure  of  information  identifying  a 


covert  agent).  Note  that  there  were  no 
directives  to  the  Commission  contained 
in  any  of  the  legislation  that  created 
these  new  offenses. 

In  each  instance,  the  new  Appendix  A 
references  are  based  on  a  determination 
that  the  new  offense  is  sufficiently 
similar  to  other  offenses  covered  by  the 
referenced  guideline. 

The  new  offenses  and  proposed 
guideline  references  are  as  follows: 

7  U.S.C.  7734 — ^prohibits  knowingly 
importing,  exporting,  or  moving  in 
interstate  commerce  any  plant  pest  or 
noxious  weed,  or  knowinqgly  forging  any 
permit  authorizing  movement  of  plant 
pests  or  noxious  weeds.  Referenced  to 
§  2N2.1  (Violations  of  Statutes  and 
Regulations  Dealing  with  Any  Food, 
Drug,  Biological  Product,  Device, 
Cosmetic,  or  Agricultural  Product). 

5  U.S.C.  6821— prohibits  (A) 
obtaining  or  attempting  to  obtain 
ciistomer  information  from  a  financial 
institution  by  false  statements, 
representations,  or  documents;  or  (B) 
requesting  another  person  to  obtain 
customer  information  knowing  the 
information  will  be  obtained  under  false 
pretenses.  Referenced  to  §  2F1.1  (Fraud 
and  Deceit). 

18  U.S.C.  38 — prohibits  falsifying  any 
material  fact,  or  making  any  fraudident 
representation  concerning  aircraft  or 
space  vehicle  parts.  Refraenced  to 
§  2F1.1  (Fraud  and  Deceit). 

18  U.S.C.  842(p)(2)— prohibits  any 
person  to  teach  or  demonstrate  the 
making  or  use  of  an  explosive,  a 
destructive  device,  or  a  weapon  of  mass 
destruction,  or  distribute  by  any  means 
infonnaticMi  pertaining  to  the 
manufecture  of  an  explosive,  destructive 
device,  or  weapon  of  mass  destruction 
with  the  intent  that  the  teaching, 
demonstration,  or  information  will  be 
used  for,  or  in  furtherance  of  any  federal 
crime  of  violence.  Refiarenced  to  §  2K1.3 
(Unlawful  Receipts,  Possession,  or 
Transfwrtation  of  Explosive  Materials; 
Prohibited  Transactions  Involving 
Explosive  MatOTials)  or  §  2M6.1 
(Unlawful  Acquisition,  Alteration,  Use, 
Transfer,  or  Possession  of  Nuclear 
Material,  Weapons,  or  Facilities)  (if  the 
information  pertained  to  a  weapon  of 
mass  destruction). 

42  U.S.C.  1011— knowingly  and 
willfully  making  of  any  felse  statement 
or  representation  of  a  material  fact  in  an 
application  for  benefits  established  by 
the  Social  Security  Act.  Referenced  to 
§  2F1.1  (Fraud  and  Deceit). 

49  U.S.C.  30170-^rohibits  violating 
18  U.S.C.  1001  with  respect  to  the 
reporting  requirements  of  49  U.S.C. 
30166,  with  the  specific  intention  of 
misleading  the  Secretary  of 
Transportation  regarding  motor  vehicle 
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or  motor  vehicle  equipment  safety 
related  defects  that  have  caused  death  or 
serious  bodily  injury  to  an  individual. 
Referenced  to  §  2F1.1  (Fraud  and 
Deceit). 

49  U.S.C.  46317(a)— prohibits  (1) 
knowingly  and  willfully  serving  or 
attempting  to  serve  as  an  airman 
operating  an  aircraft  without  an 
airman's  certificate;  or  (2)  knowingly 
and  willfully  employing  as  an  airman  to 
operate  an  aircraft  any  individual  who 
does  not  have  an  airman's  certificate. 
Referenced  to  §  2F1.1  (Fraud  and 
Deceit). 

49  U.S.C.  46317(b)  prohibits  offenses 
described  in  49  U.S.C.  46317(a)  that 
relate  to  transporting  a  controlled 
substance  by  aircraft  or  aiding  or 
facilitating  a  controlled  substance 
violation  and  that  transporting,  aiding, 
or  facilitating — 

Is  punishable  by  imprisonment  of 
more  than  one  year  under  Federal  or 
State  law;  or 

Is  related  to  a  Federal  or  state 
controlled  substance  law  (except  simple 
possession)  punishable  by 
imprisoiunent  of  more  than  one  year. 

Referenced  to  §  2D1.1  (Unlawful 
Manufecturing,  Importing,  Exporting,  or 
Trafficking). 

Second,  the  proposed  amendment 
makes  technical  and  conforming 
changes  as  follows:  (1)  Modifies 


Application  Note  3  of  the  Commentary 
to  §  2J1.6  to  improve  the  transition 
between  the  first  and  second 
paragraphs;  (2)  adds  a  reference  to  18 
U.S.C.  842(l)-(o)  to  the  Commentary  of 
§  2K1.3;  and  (3)  adds  a  reference  to  7 
U.S.C.  6810  to  the  Commentary  of 
§  2N2.1.  (With  respect  to  the  latter  two 
technical  amendments,  the  statutory 
provision  was  listed  in  Appendix  A 
(Statutory  Index)  but  not  in  the 
Commentary  of  the  respective 
guidelines.) 

Proposed  Amendment 

The  Commentary  to  §  2D1.1  captioned 
"Statutory  Provisions"  is  amended  by 
inserting  ";  49  U.S.C.  §  46317(b)"  after 
"960(a),  (b)". 

The  Commentary  to  §  2F1.1  captioned 
"Statutory  Provisions"  is  amended  by 
inserting  ",  6821"  after  "1644;";  by 
inserting  "38,"  after  "18  U.S.C.  §§  ";  and 
by  inserting  ";  42  U.S.C.  1011;  49  U.S.C. 
30170,  46317(a)"  after  "2315". 

The  Commentary  to  §  2K1.3  captioned 
"Statutory  Provisions"  is  amended  by 
inserting  "(l)-(o).  (p)(2).  after  "(i).". 

The  Commentary  to  §  2M3.9 
captioned  "Application  Notes"  is 
amended  by  inserting  after  Note  2  the 
following: 

"3.  A  term  of  imprisonment  imposed 
for  a  conviction  imder  50  U.S.C.  §  421 


shall  be  imposed  consecutively  to  any 
other  term  of  imprisonment.". 

The  Commentary  to  §  2M6.1 
captioned  "Statutory  Provisions"  is 
amended  by  inserting  "§  "  before 
"§  831";  by  striking  "where"  and 
inserting  "if;  and  by  inserting  ". 
842(p)(2)"  after  "  aforementioned 
statutory  provisions)". 

The  Commentary  to  §  2N2.1  captioned 
"Statutory  Provisions"  is  amended  by 
inserting  ",  6810,  7734"  after  "150gg". 

Appendix  A  (Statutory  Index)  is 
amended  by  inserting  the  following  at 
the  appropriate  place  by  tide  and 
section: 

"7  U.S.C.  7734     2N2.1 

15  U.S.C.  6821     2F1.1 

18  U.S.C.  38    2F1.1 

18  U.S.C.  842(p)(2)    2K1.3,  2M6.1 

42  U.S.C.  1011     2F1.1 

49  U.S.C.  30170     2F1.1 

49  U.S.C.  46317(a)    2F1.1 

49  U.S.C.  46317(b)     2D1.1". 

The  Commentary  to  §  2J1.6  captioned 
"Application  Notes"  is  amended  in  the 
first  sentence  of  the  second  paragraph  of 
Note  3  by  striking  "In"  and  inserting 
"However,  in";  and  by  inserting  "oAer 
than  a  case  of  failure  to  appear  for 
service  of  sentence,"  after  "and  the 
failure  to  appear,". 

[FR  Doc.  01-1505  Filed  1-25-01;  8:45  am] 
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B.  Order  Collector  Facihty 

1.  Order  Entry  and  Access 

2.  Non-Marketable  Limit  Orders 

'    C.  Quote  Refresh  and  Revised  SOESed-Out- 
of-the-Box  Procedures 
D.  Order  Execution  Algorithms 

1.  Matching  Against  a  Participant's  Own 
Quote/Order  at  the  BBO 

2.  Preferenced  Orders 

3.  ECNs 

a.  Order  Execution  Algorithms 

b.  Time  Restrictions  on  the  Order  Delivery 
Feature 

c.  ECN's  Automatic  Execution  Fimction 


4.  UTP  Exchange  Priority 

5.  Five-Second  Interval  Delay 

E.  Directed  Orders 

F.  Locked/Crossed  Markets 

G.  UTP  Exchange  Participation  as 
Automatic  Execution  Participants 

H.  Odd-Lot  Processing 

I.  Issues  Relating  to  Competition 

1.  Centralization 

2.  Other  Issues  Relating  to  Competition 

3.  Nasdaq  as  an  Exclusive  Securities 
Information  Processor 

4':  Commissions  Conclusion  on 

Competition  Issues 
J.  Technology  Issues 

K.  Impact  on  Competition,  Efficiency  and 
Capital  Formation 
VI.  Amendment  No.  9 
Vn.  Solicitation  of  Comments 
Vni.  Conclusion 

I.  Iiitrodnctioii 

On  October  1, 1999.  the  National 
Association  of  Securities  Dealers.  Inc. 
("NASD"  or  "Association"),  through  its 
wholly-owned  subsidiary,  the  Nasdaq 
Stock  Market,  hic.  ("Nasdaq"),  filed 
with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"), 
pursuant  to  Section  19(b)(1)  of  the 
Sectmties  Exchange  Act  of  1934  ("Act" 
or  "Exchange  Act").'  and  Rule  19b-4 
thereunder.  2  proposed  rule  changes  to 
establish  the  Nasdaq  Order  Display 
Facility  ("NODE")  and  the  Order 
Collector  Facility  ("OCF")  and  to 
modify  its  primary  trading  platform,  the 
Nasdaq  National  Market  System 
("NNMS"),  collectively  referred  to  as 
the  SuperMontage  proposal.  On  October 
26  and  October  29. 1999.  respectively. 
Nasdaq  filed  Amendment  Nos.  1  and  2 
to  the  proposal. 3  The  SuperMontage 
proposal  and  Amendment  Nos.  1  and  2 
were  published  for  comment  in  the 
Federal  Register  on  December  6. 1999.* 
On  March  16,  2000,  Nasdaq  filed 
Amendment  No.  3  to  the  proposal.'  On 
March  23.  2000,  Nasdaq  filed 


>  IS  U.S.C  78a(bNl). 

>17C3^240.19b-«. 

'  See  letters  from  Thomas  P.  Moran.  Assistant 
General  Counsel.  Office  of  the  General  Counsel, 
Naadaq,  to  Richard  Strasser.  Assistant  Ehrector, 
Division  of  Market  Regulation  ("Division"), 
Commiasioa.  dated  October  26. 1999  ("Amendment 
No.  1"):  and  from  John  F.  Malitzis,  Assistant 
General  Counsel.  Office  of  the  General  Counsel, 
Nasdaq,  to  Richard  Strasser,  Assistant  Director. 
Division.  Commission,  dated  October  29, 1999 
("Amendment  No.  2"). 

*  See  Securities  Exchange  Act  Release  No.  42166 
(November  22.  1999),  64  FR  68125  (December  6, 
1999)  ("December  6. 1999  notice"). 

'  See  letter  from  Richard  G.  Ketchum,  President, 
NASD,  to  Belinda  Blaine,  Associate  Director, 
Division,  Commission,  dated  March  15,  2000 
("Amendment  No.  3").  In  Amendment  No.  3,  the 
NASD  responded  to  comment  letters  and  submitted 
substantive,  clarifying,  and  technical  amendments 
to  the  proposal.  Other  than  the  response  to  the 
comment  letters.  Amendment  No.  3  was  repeated  in 
Amendment  No.  4,  which  was  published  for 
commeot  in  the  Federal  Eegiatar. 


Amendment  No.  4  to  the  proposal.^ 
which  was  published  for  comment  in 
the  Federal  Register  on  March  30. 
2000.^  On  May  19,  2000,  Nasdaq  filed 
Amendment  No.  5  to  the  proposal;^  on 
Jtme  7.  2000.  Nasdaq  filed  Amendment 
No.  6;8  and  on  August  8,  2000,  Nasdaq 
filed  Amendment  No.  7.'°  Amendment 
Nos.  5.  6  and  7  were  published  for 
comment  on  August  15.  2000."  On 
October  23.  2000.  the  NASD  filed 
Amendment  No.  8.^2  v^hich  was 


•  See  letter  from  Richard  G.  Ketchum,  President, 
NASD,  to  Belinda  Blaine.  Associate  Director. 
Division,  Commission,  dated  March  23,  2000 
("Amendment  No.  4").  Among  other  things,  in 
Amendment  No.  4,  the  following  aspects  of  the 
proposal  were  changed:  (1)  the  order  execution 
priorities  of  the  system  as  they  apply  to  electronic 
communications  networks  ("ECNs").  reserve  size 
orders,  and  unlisted  trading  privilege  exchanges 
("UTP  Exchanges"):  (2)  the  five-second  delay 
between  price  levels:  and  (3)  the  way  odd-lots  are 
processed. 

'  See  Securities  Exchange  Act  Release  No.  42573 
(March  23,  2000).  65  FR  16981  (March  30,  2000). 

■  See  letter  from  Richard  G.  Ketchum,  President, 
NASD,  to  Belinda  Blaine,  Associate  Director, 
Division,  Commission,  dated  May  16,  2000 
("Amendment  No.  5").  Among  other  things,  in 
Amendment  No.  5.  the  NASD  responded  to 
comment  letters  received  by  the  Commission  in 
response  to  Amendment  No.  4,  submitted  technical 
amendments  to  the  proposed  rule  language,  and 
provided  a  description  of  how  the  proposal  would 
be  implemented. 

■  See  letter  from  Richard  G.  Ketchum,  President. 
NASO,  to  Belinda  Blaine,  Associate  Director, 
Division,  Comiiussion,  dated  July  6,  2000 
("Amendment  No.  6").  Generally,  in  Amendment 
No.  6.  the  NASD  stateid  that  it  intends  to  implement 
the  SuperMontage  only  after  the  planned 
conversion  to  decimals  takes  place.  It  also 
confirmed  that  it  will  allow  market  participants 
ample  opportunity  to  prepare  and  test  their  internal 
systems  bisfbre  the  stari-up  of  the  SuperMontage. 
'Hie  NASD  further  amended  the  SuperMontage 
proposal  to  provide  reciprocity  for  UTP  Exchanges 
that  provide  automatic  executions  against  their 
quotes/ orders.  Also,  the  NASD  clarified  the  order 
routing  process  and  quote  update  feature  for  UTP 
Exchanges  that  take  order  delivery. 

>o  See  letter  from  Richard  G.  Ketchum,  President, 
NASD,  to  Annette  Nazareth,  Director.  Division, 
Commission,  dated  August  7,  2000  ("Amendment 
No.  7").  Among  other  things,  in  Amendment  No.  7, 
the  NASD  responded  to  comment  letters  sent  to  the 
Commission  by  Bloomberg  Tradebook,  LLC  and 
Instinet  Corporation  As  discussed  below,  the 
NASD  amended  the  Order  Execution  Algorithm  to 
provide  that  Nasdaq  will  rank  orders  from  ECNs 
that  charge  a  separate  access  fee  on  parity  tvith 
orders  from  market  makers  and  ECNs  that  do  not 
charge  a  separate  fee  if  the  ECN  notifies  the  NASD 
that  the  order  offers  price  improvement  that 
exceeds  the  access  fee.  Also,  Naadaq  revised  the 
directed  order  processing  rules  so  that  ECNs  and 
market  makers  can  elect  to  receive  Liability  Orders 
through  the  directed  order  process  of  the  system. 

<  ■  See  Securities  Exchange  Act  Release  No.  43133 
(August  10,  2000),  65  FR  49842  (August  15,  2000). 

>2  See  letter  from  Richard  G.  Ketchum,  President, 
Nasdaq,  to  Belinda  Blaine.  Associate  Director, 
Division,  Commission,  dated  October  20,  2000 
("Amendment  No.  B").  Generally,  in  Amendment 
No.  8,  the  NASD  revised  its  Order  Execution 
Algorithm  to  allow  market  participants  that  enter 
non-directed  orders  to  interact  with  quotes/orders 
in  the  SuperMontage  based  on  price/time  priority, 
price/size/time  priority,  and  price/time  priority 
taking  into  accoimt  EQ4  access  fees:  created  a  new 
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published  for  comment  on  November 
15.  2000."  On  January  9.  2001,  the 
NASD  filed  Amendment  No.  9.'*  The 
Commission  received  104  comments 
regarding  the  proposal.^*  The 
Commission  is  approving  the 
SuperMontage  proposal,  as  amended, 
and  is  soliciting  comments  on 
Amendment  No.  9  from  interested 
persons.'^ 

n.  Executive  Sununary 

A.  Background  of  the  Nasdaq  System 

The  Nasdaq  System  originated  30 
years  ago  for  the  purpose  of  collecting 
and  displaying  quotations  posted  by 
individual  dealers  in  the  over-the- 
counter  market  regulated  by  the  NASD, 
which  sponsored  the  system.  Nasdaq's 
quotation  management  system  currently 
collects  and  displays  quotations  of 
registered  market  makers  and  ECNs  that 
are  members  of  the  NASD  (collectively. 
"Nasdaq  Quoting  Market  Participants"). 
By  agreement,  Nasdaq  also  collects  and 
displays  quotations  in  Nasdaq  securities 
from  UTP  Exchanges.!' 

The  existing  quotation  management 
system  permits  each  Nasdaq  Quoting 
Market  Participant  and  UTP  Exchange 
to  enter  a  single  quotation  into  the 
system  at  any  one  time.  This  single 
quotation  may  reflect  the  Nasdaq 


class  of  orders  called  preferenced  orders:  created  a 
new  data  vendor  data  feed  called  NQDS  Prime; 
clarified  that  SuperMontage  will  identify  parties 
enering  orders:  modified  the  time  priority  feature  to 
preserve  time  priority  when  quotes  are  increased  in 
size;  modified  the  response  time  frames  for  order- 
delivery  ECNs  and  UTP  Exchanges:  modified  the 
SuperMontage  so  that  all  non-directed  orders 
entered  by  order-entry  firms  are  designated  as 
"immediate  or  cancel"  orders:  and  revised  the 
definition  of  agency  orders  for  UTP  Exchanges. 
Amendment  No.  8  also  contained  a  summary. 
Exhibit  3,  that  incorporated  and  reconciled  the 
original  rule  proposal  and  the  subsequent  proposed 
amendments. 

"  See  Securities  Exchange  Act  Release  No.  43514 
(November  3.  2000).  65  FR  69084  (November  IS, 
2000). 

"  See  letter  fitjm  Richard  G.  Ketchup,  President. 
Nasdaq,  to  Robert  L.D.  Colby,  Deputy  Director, 
Division,  Commission,  dated  )anuary  8,  2001 
("Amendment  No.  9").  In  Amendment  No.  9,  the 
NASD  withdrew  Alternative  A,  regarding 
preferenced  orders  with  no  price  restrictions,  made 
a  technical  correction  to  its  rule  text  to  conform  the 
definition  of  a  preferenced  order  with  the  rule  text 
describing  the  processing  of  such  orders,  and 
represented  that  Nasdaq  will  not  use  data  received 
through  the  Order  Audit  Trail  System  ("OATS")  to 
gain  an  un&ir  competitive  advantage  over  other 
market  participants,  including  another  self- 
regulatory  organization  ("SRO")  or  broker/dealer 
(market  rnaker  or  ECN). 

'*  A  summary  of  the  comment  letters  received  by 
the  Commission  is  available  for  public  inspection 
in  the  Commission's  Public  Reference  Room. 

'"In  addition,  the  Commission  notes  that  the 
NASD  withdrew  a  proposed  rule  change  relating  to 
an  Integrated  Order  Delivery  and  Execution  System 
ClODES")  on  March  16,  2000  (SR-NASD-98^17). 

■'  As  of  the  date  of  this  Order,  the  Chicago  Stock 
Exchange  ("CHX")  is  the  only  active  UTP  Exchange. 


Quoting  Market  Participant's  or  UTP 
Exchange's  proprietary  trading  interest 
or  customer  limit  orders  handled  by  that 
participant,  or  both.'^  The  quotations  of 
Nasdaq  Quoting  Market  Participants  and 
UTP  Exchanges  are  displayed  on  a 
quotation  montage  (arranged  by  price 
and  time)  that  can  be  viewed  on  a 
Nasdaq  screen,  and  are  disseminated  to 
vendors  for  further  redistribution  to 
broker-dealers  and  other  subscribers. 

Other  Nasdaq  systems  facilitate  a 
Nasdaq  participant's  ability  to  interact 
with  the  quotations  of  Nasdaq  Quoting 
Market  Participants  and  UTP 
Exchanges.  In  1984.  Nasdaq  introduced 
the  Small  Order  Execution  System 
("SOES").  which  allows  Nasdaq 
participants  to  execute  small  orders 
automatically  against  the  quotation  of  a 
market  maker  at  the  best  bid  or  offer 
("BBO").i9  Nasdaq's  SelectNet  system, 
introduced  in  1988.  allows  Nasdaq 
participants  to  route  orders  to  a 
particular  market  maker  or  ECN.^o    , 
Although  SelectNet  is  an  order  delivery 
service,  rather  than  an  execution 
service,  a  SelectNet  order  presented  to 
a  market  maker  or  ECN  at  its  displayed 
quotation  obligates  the  market  maker  or 
ECN  to  execute  the  order  at  the  price 
and  size  of  its  quote  consistent  with  the 
Commission's  Firm  Quote  Rule.^'  The 
SOES  and  SelectNet  systems  currently 
are  not  integrated,  so  that  it  is  possible 
for  a  market  maker  to  receive  a 
SelectNet  order  that  it  is  obligated  to 
execute  and  a  SOES  execution  against 
the  same  quote,  creating  a  double 
liability  exposure.22 


"NASD  Rule  4613  requires  a  registered  market 
maker  to  submit  a  two-sided  quote  (both  bid  and 
offer)  that  represents  its  proprietary  trading  interest 
and/or  customer  limit  orders  handled  by  the  market 
maker.  NASD  Rule  4623  requires  an  ECN  to  submit 
the  prices  and  sizes  of  orders  at  the  highest  buy 
price  and  lowest  sell  price  entered  into  the  ECN  by 
market  makers  (and,  in  some  cases,  other 
subscribers).  By  agreement,  UTP  Exchanges  must 
submit  a  two-sided  quote  that  represents  their 
market's  best  quote. 

"SOES  was  initially  approved  on  a  temporary 
basis  in  Securities  Exchange  Act  Release  No.  21567 
(December  14,  1984).  50  FR  1662  (December  27, 
1984).  It  was  granted  permanent  approval  in  1985. 
See  Securities  Exchange  Act  Release  No.  21743 
(February  12, 1985),  50  FR  7432  (February  22, 
1985). 

^  See  Securities  Exchange  Act  Release  No.  25263 
(January  11,  1988).  53  FR  1430  (January  19,  1988). 
See  also  Securities  Exchange  Act  Release  No.  25690 
(May  11,  1988).  53  FR  17523  (May  17,  1988)  (order 
granting  permanent  approval  of  SelectNet). 

''  See  Exchange  Act  Rule  11Acl-l,  17  CFR 
240.11AC1-1. 

2^  On  January  14,  2000,  the  Commission  approved 
an  NASD  rule  change  that  allows  Nasdaq  to 
integrate  the  two  systems  to  prevent  most  double 
liability  situations.  To  date,  the  NASD  has  not 
implemented  this  change.  See  Securities  Exchange 
Act  Release  No.  42344  (January  14,  2000),  65  FR 
3987  (January  14,  2000),  65  FR  3987  (January  25, 
2000)  ("NNMS  Order"). 


Nasdaq's  SOES  and  SelectNet  systems 
supplement  the  separate  order 
execution  services  offered  by  market 
makers.  ECNs.  and  UTP  Exchanges,  but 
do  not  supplant  those  services.  In  fact, 
the  large  majority  of  orders  are  executed 
outside  Nasdaq's  order  delivery  and 
execution  services  through  direct 
links — by  telephone,  dedicated  line,  or 
other  means — among  order  entry  firms, 
market  makers.  ECNs,  and  UTP 
Exchanges. 

In  recent  years,  changes  in  technology 
and  market  structure  have  placed 
increasing  demands  on.  and  created 
new  challenges  for,  Nasdaq's  systems. 
For  example,  while  Nasdaq's  existing 
quotation  management  system  displays 
the  best  bid  and  offer  of  a  Nasdaq 
Quoting  Market  Participant  or  UTP 
Exchange,  many  market  participants  are 
interested  in  seeing  more  of  a  Nasdaq 
Quoting  Market  Participant's  or  UTP 
Exchanges  trading  interest  outside  its 
best  bid  and  offer.  In  addition,  the  entry 
of  ECNs  and  UTP  Exchanges  trading 
Nasdaq  securities  has  increased 
competition  among  execution  service 
providers,  including  Nasdaq. 

The  changing  competitive 
environment  has  been  accompanied  by 
changes  in  Nasdaq's  structure  and 
ownership.  The  NASD's  ownership  of 
Nasdaq  was  reduced  to  60%  on  a  ftiUy 
diluted  basis  by  a  private  placement  sale 
of  shares  and  warrants  on  Jime  28, 2000 
and  was  further  reduced  to  40.6%  by  a 
second  private  placement  just 
completed.  The  warrants  are  exercisable 
over  a  four  year  period  beginning  Jime 
28,  2002.  Under  the  terms  of  the  sale, 
the  voting  rights  for  NASD  shares 
imderlying  warrants  will  shift  to  the 
warrant  holders  upon  registration  of 
Nasdaq  as  an  exchange.  Nasdaq  filed  an 
application  for  registration  writh  the 
Commission  on  November  9.  2000.  ^^ 

Subsequently,  the  NASD  Board 
adopted  a  resolution  stating  its  intent  to 
divest  itself  of  all  remaining  shares  of 
Nasdaq  not  subject  to  outstanding 
warrants  by  Jime  30.  2002,  subject  to 
existing  contractual  and  legal 
arrangements  and  to  the  reasonable 
judgment  of  NASD  management  that 
market  conditions  permit.^a  The  NASD 
also  has  imdertaken  that  during  any 
interim  period  it  intends  to  vote  its 
shares  in  Nasdaq  on  any  matter  in 


"  The  Commission  intends  to  give  expeditious 
consideration  to  Nasdaq's  application  for 
registration  and  to  similar  applications  from  other 
markets,  consistent  with  statutory  requirements,  in 
order  to  further  competition  and  iimovation  among 
securities  markets. 

'*  See  letter  from  Joan  C.  Conley,  Corporate 
Secretary,  NASD,  to  Robert  Colby,  Deputy  Director, 
Division,  dated  January  IB,  2001. 
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proportion  to  the  votes  of  all  other 
shareholders. 

The  Commission  has  considered  the 
SuperMontage  proposal  in  the  context 
of  increased  demand  for  information 
about  trading  interest,  increasing 
competition  among  execution  service 
providers,  and  changes  in  Nasdaq's 
ownership  structure.  The  Exchange  Act 
requires  the  Commission  to  approve  the 
proposed  rule  changes  if  it  finds  that  the 
changes  are  consistent  with  the 
requirements  of  the  Exchange  Act 
applicable  to  the  NASD. 

In  this  context,  including  Nasdaq's 
demutualization,  application  for 
registration  as  an  exchange,  and 
impending  full  separation  of  the  NASD 
and  Nasdaq,  and  for  the  reasons 
discussed  in  this  release,  the 
Commission  finds  that  the  proposed 
rule  changes  are  consistent  with  the 
requirements  of  the  Exchange  Act 
applicable  to  the  NASD  and  therefore 
approves  the  proposed  rule  changes. 

B.  Overview  of  the  SuperMontage 
Proposal 

The  SuperMontage  proposal  is 
designed  to  modify  Nasdaq's  systems  in 
three  principal  areas:  (1)  Quote/ order 
collection;  (2)  quote/order  display;  and 
(3)  execution  services. 

1.  Quote/Order  Collection 

SuperMontage  will  partially  eliminate 
the  distinction  between  quotes  and 
orders  and  expand  the  ability  of  Nasdaq 
Quoting  Market  Participants  and  UTP 
Exchanges  to  represent  quotes/orders  in 
the  Nasdaq  market.  It  will  permit,  but 
not  require.  Nasdaq  Quoting  Mailiet 
Participants  and  UTP  Exchaoiges  to 
enter  multiple  quotes/orders  at  the  same 
price  or  at  different  prices.*^  In 
addition,  SuperMontage  will  allow 
Nasdaq  Quoting  Market  Participants  to 
enter  quotes/ orders  on  a  non- 
attributable  basis  [i.e.,  anonymously), 
although  market  makers  wiU  be 
obligated  to  maintain  a  two-sided 
attributable^  quote/order  consistent  with 
Commission  and  NASD  rules.  UTP 
Exchanges  will  not  be  permitted  to  enter 
principal  quotes  on  a  non-attributable 
basis,  but  may  enter  agency  quotes/ 
orders  on  a  non-attributable  basis. 

For  Nasdaq  Quoting  Market 
Participants  and  UTP  Exchanges  that 
choose  to  enter  multiple  quotes/orders, 
SuperMontage  will  aggregate  their  best- 
priced  attributable  quotes/orders  on 
each  side  of  the  market  to  create  the 
Nasdaq  Quoting  Market  Participant's  or 
UTP  Exchange's  displayed  quote,  while 


"  UTP  Exchanges  may  only  enter  a  single 
principal  quote/order.  See  Propoeed  NASD  Rule 
4710(f). 


maintaining  the  separate  identity,  price, 
and  time  of  entry  of  each  quote/ order. 
Alternatively,  a  Nasdaq  Quoting  Market 
Participant  or  UTP  Exchange  may 
choose  to  maintain  only  its  required 
quotation,  and  not  enter  additional 
quotes/orders. 

2.  Display  of  Quotes/Orders 

To  the  extent  Nasdaq  Quoting  Market 
Participants  and  UTP  Exchanges  use  the 
quote/order  collection  system  to 
represent  more  quotes  and  orders  than 
they  currently  are  able  to  represent, 
SuperMontage  will  show  more 
information  than  the  current  quotation 
montage.  SuperMontage  will  display  the 
additional  information  in  two  ways. 
First,  the  best-priced  non-attributable 
quotes/orders  from  all  participants  will 
be  aggregated  and  displayed  in  the 
quotation  montage  as  one  buy  and  one 
sell  price,  each  under  the  generic  name 
"SIZE",  along  with  the  best-priced 
attributable  quotes/ orders  of  each 
Nasdaq  Quoting  Market  Participant  and 
UTP  Exchange.  Second,  and  more 
significantly,  SuperMontage  will 
aggregate  all  quotes/orders  (attributable 
and  non-attributable)  at  each  price  level, 
and  display  the  three  best  prices  with 
associated  aggregate  size  on  each  side  of 
the  market  through  the  NODE.  This 
information  will  be  distributed  to 
market  data  vendors  so  that  they  can 
provide  an  equivalent  display  service  to 
their  customers.  In  addition,  the  NASD 
will  make  available  to  market  data 
vendors  individual  attributable  quotes/ 
orders  displayed  in  the  three  best  price 
levels  in  the  NODF. 

Thus,  to  the  extent  Nasdaq  Quoting 
Mariiet  Participants  and  UTP  Exchanges 
volimtarily  enter  their  "near  the 
market"  quotes/orders,  investors  and 
market  professionals  will  be  able  to  see 
the  aggregate  of  this  interest  at  three 
price  levels  in  widely  available 
displays. 

3.  Execution  Services 

SuperMontage  will  replace  Nasdaq's 
ciirrent  SOES  and  SelectNet  services 
with  two  new  processes:  a  directed 
order  process  and  a  non-directed  order 
process.  Nasdaq  participants  that  wish 
to  use  either  of  these  processes  to 
interact  with  the  quotes/orders  of 
Nasdaq  Quoting  Market  Participants  and 
UTP  Exchanges  may  enter  orders  into 
the  same  order  collection  facility  used 
by  Nasdaq  Quoting  Market  Participants 
and  UTP  Exchanges  to  enter  quotes/ 
orders. 

The  directed  order  process  wiU  be 
functionally  similar  to  the  current 
SelectNet  service  in  that  it  will  allow  a 
Nasdaq  participant  to  direct  an  order  to 
a  particular  Nasdaq  Quoting  Market 


Participant  or  UTP  Exchange.  As  in 
SelectNet.  a  directed  order  can  match  a 
posted  quote/order  of  the  recipient  (a 
Liability  Order)  or  not  match  any  quote/ 
order  of  the  recipient  (a  non-Liability 
Order). 28  To  avoid  creating  a  risk  of 
double  liability,  no  Nasdaq  Quoting 
Market  Participant  or  UTP  Exchange  is 
required  to  receive  directed  Liability 
Orders  through  the  OCF,  but  may  elect 
to  do  so. 

The  non-directed  order  process  will 
be  the  default  execution  process  for 
marketable  orders  entered  by  a  Nasdaq 
participant  into  Nasdaq's  order 
collection  facility.  A  marketable  order 
entered  into  the  non-directed  order 
process  will  be  matched  with  the 
highest  ranked  quotes/orders  of  Nasdaq 
Quoting  Market  Participants  and  UTP 
Exchanges  on  the  opposite  side  of  the 
market,  and  either  will  be  executed 
automatically  or  delivered  (on  a  liability 
basis)  to  the  matched  Nasdaq  Quoting 
Participants  and  UTP  Exchanges, 
depending  upon  how  such  participants 
participate  in  the  non-directed  order 
process.27 

The  ranking  of  Nasdaq  Quoting 
Market  Participant  and  UTP  Exchange 
quotes/orders  in  the  non-directed  order 
process  will  be  established  pursuant  to 
one  of  three  order  execution  algorithms: 
price/time  priority,  price/size/time 
priority,  or  price/time  priority  that 
account  for  ECN  fees.  The  Nasdaq 
participant  entering  a  non-directed 
order  may  select  the  algorithm  used  for 
executing  its  order,  but  the  system  will 
default  to  the  price/time  priority 
algorithm  if  none  is  selected.  Within 
each  algorithm,  a  non-directed  order 
entered  by  a  Nasdaq  participant  that  is 
also  a  Nasdaq  Quoting  Market 
Participant  will  be  matched  first  against 
its  own  quote/order  on  the  other  side  of 
the  market,  provided  that  its  quote/ 
order  is  at  the  BBO.  In  addition,  a 
Nasdaq  participant  entering  a  non- 
directed  order  will  be  permitted  to 
"preference"  the  order  to  a  particular 
Nasdaq  Quoting  Market  Participant  or 
UTP  Exchange,  if  that  participant's 
quote/order  is  at  the  BBO. 

Nasdaq  participants  are  not  required 
to  use  either  the  directed  or  non- 
directed  order  processes  to  execute  their 
orders  but  may  choose,  instead. 
systematically  or  on  an  order-by-order 
basis,  to  continue  to  use  other  methods 
such  as  telephone  access  or  direct 
connections  to  market  makers.  ECNs, 


2'  Non-liability  orders  are  usually  used  to  probe 
for  undisplayed  interest  or  to  begin  a  negotiation. 

"  Registered  market  makers  must  accept 
automatic  executions  (a  sthey  do  currently  under 
SOES).  UTP  Exchanges  and  ECNs  may  elect  to 
accept  automatic  executions  or  delivery  of  the 
order. 
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and  UTP  Exchanges.  Any  Nasdaq 
member  is  free  to  offer  a  competing 
execution  service,  and  may  even  use  the 
Nasdaq  service  as  one  of  its  options. 

C.  Suaunary  Conclusions 

The  SuperMontage  proposal 
generated  significant  controversy. 
Throughout  a  series  of  comment  periods 
and  revisions,  commenters  maintained 
that  various  aspects  of  the  proposal 
were  imfair  or  anti-competitive,  and  that 
the  proposal  as  a  whole  fell  short  of  the 
standarids  that  ought  to  be  required  of 
National  Market  System  facilities. 

Many  issues  were  resolved  through 
the  {wocess  of  public  comment  and 
response.  For  example,  under  the 
original  proposal  Nasdaq  Quoting 
Market  Participants  would  have 
transmitted  to  Nasdaq  multiple  quotes/ 
orders  at  the  same  price  or  at  different 
fHices,  and  Nasdaq  would  have 
aggregated  the  best  priced  orders  on 
either  side  of  the  market  to  produce  the 
participant's  required  quotation,  which 
would  then  be  distributed  by  Nasdaq,  in 
its  capacity  as  an  exclusive  processor  for 
the  OTC  market. 

In  addition,  Nasdaq  would  have 
distributed  the  aggregate  amount  of 
buying  and  selling  interest  at  the  three 
best  price  levels  on  either  side  of  the 
market.  Some  conunenters  objected  that 
the  proposal  in  this  form  meant  that 
Nasdaq  alone  would  know  the  details  of 
any  quotes/ordws  not  incorporated  into 
participant  quotations,  and  that  it  would 
be  imfair  for  Nasdaq  to  keep  such 
information  to  itself.  In  response, 
Nasdaq  agreed  to  disseminate  the  details 
of  all  attributable  quotes/orders  in  the 
three  best  price  levels  on  either  side  of 
the  market  via  a  new  information 
service,  in  addition  to  the  aggregate 
amoimts  of  interest  at  those  prices.  The  - 
result  will  be  that  all  quote/ order  details 
will  be  generally  available  at  the  best 
price  levels,  except  those  quotes/orders 
that  are  submitted  on  an  anonymous 
basis  (non-attributable  quotes/orders). 
The  Commission  believes  that  this 
additional  information  will  be  valuable 
to  competitors  that  may  offer  execution 
services  complementary  to,  or  in 
competition  with,  Nasdaq's 
SuperMontage  services,  and  that 
Nasdaq's  proposal  appropriately 
resolves  the  issue.  Several  other  issues 
have  been  dealt  with  in  similar  fashion. 
All  of  these  are  described  at  length  in 
the  Discussion  section  below. 

The  remaining  issues,  which  remain 
controversial,  generally  fall  in  two 
groups:  (1)  Disagreements  about  the 
appropriate  priority  and  protections 
afforded  to  quotes/orders  represented  in 
SuperMontage  imder  the  applicable 
execution  procedures,  and  (2)  questions 


concOTning  the  conflicts  inherent  in 
NASD's  multiple  roles  as  SRO  and 
default  regulator  for  the  OTC  market, 
and  as  the  principal  owner  of  Nasdaq, 
which  will  be  the  operator  of 
SuperMontage.  These  issues  have  been 
carefully  weighed  by  the  Commission 
and  are  described  individually  and  in 
detail  in  the  Discussion  section  below. 
A  more  general  description  and 
overview  of  the  Commission's  analysis 
and  reasoning  follow: 

1.  Execution  Procedures  and  Quote/ 
Order  Priority 

Following  Amendment  No.  7,  the 
proposed  execution  procedures 
involved  a  single  execution*  algorithm 
for  non-directed  orders  (without  any 
preferencing),  and  the  directed  order 
process.  Preferencing  through  the  non- 
directed  order  process  had  not  yet  been 
proposed.  The  single  execution 
algorithm  applicable  to  non-directed 
orders  was  based  on  price/time  priority, 
but  gave  lower  priority  to  quotes/ orders 
of  an  ECN  that  charges  a  separate  fee  for 
accessing  its  quotes/orders,  and  last 
priority  to  the  principal  quotes  of  UTP 
Exchange  specialists. ^^  Some  ECNs  and 
others  objected  to  the  treatment  of 
quotes/orders  involving  payment  of  a 
separate  fee,  arguing  among  other  things 
that  many  market  participants  preferred 
to  deal  with  ECNs,  even  if  they  charged 
fees,  because  statistically  the  price 
improvement  provided  by  certain  ECNs 
exceeded  the  cost  of  their  fees.  Some 
also  maintained  that  only  displayed 
prices  should  be  considered  in  assigning 
priority  because  any  associated  fees 
would  be  paid  by  brokers  and  not  by 
customers.  Still  others  argued  that 
Nasdaq  should  not  assign  any  priorities 
to  quotes/orders  but  should  only 
provide  a  means  to  access  displayed 
quotes  and  leave  the  choice  of  priorities 
to  participants. 

In  response  to  these  arguments  and 
others,  the  NASD  in  Amendment  No.  8 
proposed  to  offer  participants  much 
greater  control  of  the  execution  process 
by  creating  two  additional  execution 
algorithms  using  price/time  and  price/ 
size/time  priorities  respectively, 
ignoring  any  separate  fees,  and  by 
creating  the  ability  to  send  preferenced 
orders  to  any  Nasdaq  Quoting  Market 
Participant  or  UTP  Exchange  at  the 
discretion  of  the  entering  firm.  This 
response  was  satisfactory  to  some  earlier 
commenters  that  had  sought  greater 
control  of  the  execution  process,  but  not 


"  ECNs  that  charge  fees  were  permitted  to 
indicate  on  any  individual  quote/order  that  the 
quote/order  would  provide  price  improvement 
exceeding  the  applicable  fee,  and  such  quote/orders 
would  be  given  parity  with  quotes/orders  that  did 
not  require  payment  of  a  separate  fee. 


to  certain  ECNs  that  had  wanted  the 
execution  process  to  ignore  access  fees. 
Moreover,  the  new  approach  embodied 
in  Amendment  No.  8  brought  new 
objections  fi^m  some  commenters  that  it 
would  be  a  step  backward  in  achieving 
price/time  priority  that  would 
encourage  price  competition. 

The  Commission  believes  that  the 
competing  interests  of  Nasdaq 
participants  with  respect  to  some  of  the 
issues  of  priority  are  essentially 
irreconcilable.  For  example,  there  is  no 
way  to  simultaneously  satisfy  both  those 
ECNs  that  want  their  orders  executed 
and  fees  assessed  when  their  orders 
have  time  priority  at  the  displayed 
price,  and  other  participants  that  want 
to  avoid  paying  such  fees  when  they  can 
receive  a  better  net  fmce  from  other 
orders  that  do  not  have  time  priority. 
The  Commission  recognizes  that  there  is 
merit  to  both  sides  of  the  discussion,  but 
it  believes  that  price  priority  ordinarily 
must  take  precedence  over  time  priority. 
Because  a  quote  that  involves  payment 
of  a  separate  fee  is,  all  other  things 
equal,  inferior  to  a  quote  at  the  same 
displayed  price  that  does  not  involve 
payment  of  a  fee,  the  Commission 
believes  that  it  is  reasonable  to  allow 
market  participants  to  choose  a  method 
of  execution  that  gives  lower  priority  to 
quotes  that  require  payment  of  a  fee.  It 
is  true  that  price  improvement  may 
sometimes  exceed  the  value  of  the 
required  fee,  but  the  fee  is  certain  while 
price  improvement  is  uncertain.  The 
Commission  believes  that  market 
participants  are  best  able  to  exercise 
judgment  in  such  cases. 

The  Commission  shares  the  view 
expressed  by  some  commenters  that 
price/time  priority  tends  to  encourage 
price  competition.  The  Commission 
notes,  however,  that  although  price 
priority  is  generally  followed  in  the 
Nasdaq  market,  there  is  at  present 
virtually  no  time  priority  across  market 
centers.  The  proposal,  in  its  present 
form,  provides  for  more  time  priority 
than  currently  exists  in  the  market,  and 
may  to  that  extent  encourage  more  price 
competition.  Moreover,  for  the  reasons 
outlined  above,  a  displayed  price  does 
not  always  represent  the  actual  price  to 
a  participant  and,  indeed,  the  actual 
price  is  often  not  the  same  for  all 
participants  that  might  execute  against  a 
particular  quote.^^  The  Commission 
does  not  believe  that  it  is  appropriate  to 
require  strict  time  priority  based  on 
such  prices. 


^  Several  ECNs  have  variable  access  fees  that  are 
diSemt  for  subscribers  and  non-subscribers,  and 
may  depend  on  other  factors,  such  as  the  volume 
of  business. 
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For  these  reasons,  the  Commission 
finds  that  the  combination  of  choices 
offered  in  the  current  proposal  is  both 
fair  to  participants  and  reasonably 
designed  to  promote  competition. 

2.  Inherent  Conflicts  of  NASD  Roles 

Many  commenters  raised  issues  that 
relate  in  one  way  or  another  to  the 
multiple  roles  that  the  NASD  has  as  an 
SRO  and,  through  Nasdaq,  as  an 
exclusive  processor  of  market 
information  and  as  an  operator  of 
trading  facilities.  The  Commission  notes 
that  conflicting  roles  eire  inherent  in  the 
self-regulatory  model.  Indeed,  the  Act 
specifically  recognizes  that  SROs  will 
act  not  only  as  regulators,  but  also  as 
operators  of  markets,  and  exclusive 
processors  of  information  derived  from 
those  markets.  The  Act  authorizes  the 
Commission  to  oversee  SRO  functions 
to  address  the  inherent  conflicts,  and  to 
ensure,  among  other  things,  that  SROs 
do  not  abuse  their  regulatory  powers,^" 
and  when  acting  as  exclusive 
processors,  make  available  market 
information  in  a  non-discriminatory, 
fair,  and  reasonable  fashion.  Thus,  the 
Commission's  role  is  to  reach  a  fair  and 
appropriate  balance  of  the  conflicts 
inherent  in  the  SRO  structtue,  not  to 
eliminate  those  conflicts. 

Prior  to  Amendment  No.  8,  many 
objections  were  raised  that 
SuperMontage,  as  then  proposed,  would 
become  a  centralized,  monopolistic 
execution  system.  The  gist  of  these 
arguments  was  that  because  NASD  is 
the  default  regulator  for  the  OTC 
market,^^  any  market  maker  or  ECN  that 
wished  to  do  business  in  Nasdaq 
securities  must  make  its  quotes 
available  for  execution  through 
SuperMontage.  Thus.  SuperMontage 
woidd  be.  by  the  efiiect  of  NASD  and 
Commission  rules,  the  only  execution 
system  through  which  substantially  all 
(hsplayed  trading  interest  could  be 
reached.  The  only  exception  would 
have  been  any  DTP  Exchanges  that 
chose  not  to  participate  in 
SuperMontage. 

m  response  to  these  concerns,  the 
NASD  has  agreed  to  provide  an 
alternative  quotation  and  transaction 
reporting  facility  for  NASD  members, 
including  alternative  trading  systems 
("ATSs").  ECNs,  and  market  makers.  In 
effect,  this  fecility  makes  participation 
in  SuperMontage  voluntary.  This 


™See  discussion  at  Sectio  V.I.2,  infra,  regarding 
limitations  on  the  NASD's  ability  to  use  its 
regulatory  authority  to  preference  or  prejudice 
another  market  or  market  participants. 

^*  Any  broker-dealer  that  does  business  with  the 
public  and  is  not  a  member  of  a  registered  national 
seucrities  exchange  must  be  a  member  of  the  NASD. 
See  IS  U.S.C.  78o(bMB). 


facility  will  permit  NASD  members  to 
comply  with  their  obligations  under 
Commission  and  NASD  rules  (including 
Ride  11  Acl-1  (c)(5)  and  Regulation 
ATS)  without  participating  in  the 
Nasdaq  execution  facility.  The  facility 
will  identify  through  the  central 
processor  the  identity  of  the  NASD 
member  that  is  the  source  of  each 
quote.32  The  facility  also  will  provide  a 
market  neutral  linkage  to  the  Nasdaq 
and  other  marketplaces,  but  not  an 
execution  service.  NASD  represents  that 
the  facility  will  be  available  upon  the 
implementation  of  SuperMontage  by 
Nasdaq.  The  Commission  believes  that 
this  undertaking  by  NASD,  in 
conjunction  with  other  terms  applicable 
to  the  NASD's  interaction  with  the 
SuperMontage,^^  provides  an 
appropriate  balance  of  NASD's  role  as 
regidator  of  the  OTC  market  and  its  role 
(through  Nasdaq)  as  operator  of  an 
execution  service  in  a  competitive 
market. 

Some  commenters  also  argued  that 
automatic  execution  against  market 
makers  would  give  the  SuperMontage 
an  unfair  advantage  in  attracting  order 
flow,  and  make  it  difficult  for  others  to 
offer  competitive  execution  services.  It 
appears  that  inherent  in  this  argument 
is  the  view  that  Nasdaq  should  not  be 
permitted  to  require  its  registered 
market  makers  to  accept  automatic 
executions,  or  that  Nasdaq  should  not 
be  permitted  to  operate  a  market  itself, 
but  should  be  restricted  to  providing 
connections  among  market  makers  and 
ECNs.  Although  the  Commission  is 
sensitive  to  the  need  to  ensiue  that 
competition  is  fair,  it  cannot  accept  the 
view  that  Nasdaq  should  not  be  allowed 
to  operate  a  market  in  which  its 
registered  market  makers  are  required  to 
accept  automatic  executions, 
particularly  when  participation  in  that 
market  is  voluntary.  The  Commission 
notes  that  compulsory  automatic 
executions  have  been  a  feature  of  the 
Nasdaq  market  since  at  least  1988.3*  The 
"SuperSOES"  proposal  approved  in 
January  2000  further  expanded  the 
scope  of  automatic  execution  against 
market  maker  quotes.  The  Commission 
therefore  finds  that  the  requirement  that 
registered  market  makers  in  Nasdaq 
accept  automatic  executions  against 
their  published  quotes  is  not  a  new 
feature  of  the  SuperMontage  and  that  it 
remains  an  appropriate  feature  of  a 
system  designed  to  provide 


economically  efficient  executions  to 
investors  within  a  fair  and  orderly 
market. 

Some  commenters  argued  that 
Nasdaq's  role  as  the  exclusive  processor 
of  information  for  Nasdaq-listed 
seciuities  will  give  SuperMontage  an 
unfair  advantage.  On  close  examination, 
these  criticisms  pertained  less  to  the 
operation  of  SuperMontage  than  to  the 
requirement  that  market  makers  and 
ECNs  quote  through  Nasdaq,  as  the  sole 
consolidator  of  market  data  for  Nasdaq 
securities.  To  address  this  issue,  the 
NASD  has  agreed  to  provide  an 
alternative  quote  and  trade  reporting 
mechanism,  while  Nasdaq  has  said  that 
it  is  willing  to  confer  with  the  other 
markets  about  establishing  a  separate 
central  processor  for  information  on 
Nasdaq  seciuities  under  the  UTP  Plan.^' 
Nevertheless,  the  Commission  believes 
that  the  ciurent  UTP  plan  must  be 
revised  to  provide  for  a  fair  competitive 
environment  in  the  future  for  all  market 
centers  trading  in  Nasdaq  securities.  ^^ 
The  Commission  believes  that  these 
undertakings,  which  are  discussed  in 
detail  below,  appropriately  address  the 
concerns  about  an  advantage  to  Nasdaq 
arising  from  its  role  as  the  exclusive 
processor  for  Nasdaq  securities. 

Finally,  the  Commission  believes  that 
Nasdaq,  as  well  as  the  traditional 
exchanges,  must  have  the  flexibility  to 
alter  their  existing  services  and  to  create 
new  services  in  response  to  changes  in 
the  marketplace.  Congress  instructed  the 
Conunission  to  seek  to  "enhance 
competition  and  to  allow  economic 
forces,  interacting  with  a  fair  regulatory 
field,  to  arrive  at  appropriate  variation 
in  practices  and  services. "3^  The 
Commission  believes  that  the 
SuperMontage  proposal  is  consistent 
with  these  goals. 

m.  Description  of  the  Proposal 

The  SuperMontage  proposal  will 
enhance  Nasdaq's  quotation  montage  by 
adding  a  new  display  fecility  for  trading 
interest,  the  NODE,  and  establishing  a 
new  system  for  collecting  quotes/orders, 
the  OCF.  This  proposal  also  will  modify 
Nasdaq's  primary  trading  platform,  the 


"SeeRulellAcl-l(b)(t)(iu);  17CFR 
240.11Acl-l(b)(l)(iii) 

^^  See  discussion  at  Sections  V.1.2  and  3,  jn^. 

"  SOES  was  initially  developed  in  1984.  and 
market  maker  participation  was  made  mandatory  in 
1968. 


"  See  letter  from  Frank  Zarb,  Chairman  and  CEO, 
Nasdaq,  to  Senator  Phil  Gramm,  dated  October  24, 
2000. 

»The  UTP  Plan  is  the  (oint  Self-Regulatory 
Organization  Plan  Governing  the  Collection, 
Consolidation  and  Dissemination  of  Quotation  and 
Transaction  Information  for  Exchange- Listed 
Nasdaq/National  Market  System  Securities  Traded 
on  Exchanges  on  an  Unlisted  Trading  Privileges 
Basis.  See  also,  discussion  at  Section  V.I.3,  infra, 
regarding  the  need  to  revise  the  UTP  Plan. 

"  See  S.  Rep.  No.  94-75,  94th  Cong.,  1st  Sess.  7 
(1975)  at  p.  8.  ("Senate  Report"). 
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iWMS.  as  approved  on  January  14, 
2000.38 

A.  Nasdaq  Order  Display  Facility 

I  Today,  the  Nasdaq  screen,  commonly 
referred  to  as  the  Nasdaq  Workstation  U 
("NWII"),  is  split  into  two  primary 
display  components.  The  top  portion  of 
the  NWII  contains,  among  other  things: 
(1)  the  Market  Minder  Window,  which 
allows  market  participants  to  monitor 
price  activity  (inside  bid/offer  and  last 
sale)  of  selected  stocks;  and  (2)  the 
Dynamic  Quote  Window,  which  shows 
for  a  particular  stock  the  inside  bid  and 
offer,  the  last  sale,  change  in  price  from 
previous  close,  daily  high  and  low, 
voliune,  and  the  short  sale  arrow 
indicator.  The  bottom  portion  of  the 
NWII  contains  the  Nasdaq  Quotation 
Montage.  The  Nasdaq  Quotation 
Montage  shows  for  a  particular  stock 
two  columns  (one  for  bids,  one  for 
offers),  imder  which  is  listed  the  market 
maker  identification  ("MMID")  for  each 
registered  market  maker,  ECN,  and  UTP 
Exchange  in  the  stock,  and  the 
corresponding  quote  (price  and  size). 
Nasdaq  ranks  the  bids  and  offers  along 
with  the  corresponding  MMID  in  price/ 
time  priority.  Accordingly,  the  market 
participant  at  the  best  bid  who  is  first 
in  time  appears  first  in  the  montage,  the 
market  participant  at  the  best  bid  (or  the 
next  best  bid)  who  is  next  in  time  is 
ranked  second,  and  so  on. 
I  Market  makers  that  choose  to 
participate  in  Nasdaq  are  required  to 
submit  a  two-sided  principal  quote,^^ 
which  may  reflect  customer  limit  orders 
held  by  the  market  maker.  ECNs,  to 
qualify  tmder  the  Order  Handling  Rules, 
must  submit  the  prices  and  sizes  of 
orders  at  the  highest  buy  price  and 
lowest  sell  price  entered  into  the  ECN 
by  market  makers.^^  UTP  Exchanges 
that  have  an  interface  with  Nasdaq  are 
required  under  the  UTP  Plan  to  submit 
to  Nasdaq  a  two-sided  quote,  which 
represents  the  exchange's  best  quote  in 
the  stock  at  issue. 

1.  Enhanced  Display  of  Trading  Interest 

I '  Under  the  proposal,  Nasdaq  will 
retain  the  bottom  portion  of  the  NWII, 
the  Nasdaq  Quotation  Montage,  which 


1  ^  See  NNMS  Order  supra  note  22. 

I  ^  See  NASD  Rule  4613.  While  a  market  maker's 
quoted  price  and  size  is  attributed  to  the  market 
maker  by  the  corresponding  MMID.  this  may  not 
represent  the  market  maker's  best  price  if  the 
market  maker  has  placed  a  better-priced  order  with 
an  ECN  that  complies  with  the  display  alternative 
under  SEC  Rules  llAcl-l(c)(5)  and  llAcl-4.  See 
17  CFR  240.1  lAcl-l(c)(5)  and  17  CFR  240.11Acl- 
4. 

*"  See  NASD  Rule  4623.  ECNs  also  may  be 
required  to  submit  the  prices  and  sizes  of  orders  at 
the  highest  buy  price  and  lowest  sell  price  entered 
into  the  ECN  by  all  subscribers  to  comply  with 
Regulation  ATS. 


displays  market  maker.  ECN  and  UTP 
Exchange  attributable  quotes  ranked  in  ■ 
price/time  priority.  Nasdaq  proposes  to 
add  the  NODF,  which  will  be  displayed 
in  the  top  portion  of  the  NWn.  The 
NODF  will  display  the  three  best  price 
levels  in  Nasdaq  on  both  the  bid  and 
offer  side  of  the  market.  These  displayed 
price  levels  will  include,  for  the  first 
time  in  the  Nasdaq  market,  anonymous 
(or  non-attributable)  quotes/orders  in 
addition  to  the  attributable  quotes/ 
orders  of  market  makers,  ECNs,  and 
UTP  Exchanges.  Each  price  level  will  be 
updated  and  will  display  the  aggregate 
size  of  displayed  trading  interest 
(attributable  and  non-attributable,  as 
explained  below).  In  addition  to 
displaying  the  aggregate  size  of 
displayed  trading  interest  at  the  three 
best  price  levels,  Nasdaq  will  create  and 
make  available  a  new  vendor  data  feed 
called  NQDS  Prime.  NQDS  Prime  will 
provide,  on  a  real-time  basis,  all 
individual  attributable  quote/order 
information  at  the  three  best  price  levels 
displayed  in  the  NODF.*' 

Nasdaq  (Quoting  Market  Participants 
will  be  required  to  designate  a  quote/ 
order  as  attributable  or  non- 
attributable  *^  and  will  be  able  to 
indicate  a  reserve  size  for  the  quote/ 
order. '♦^  if  a  quote/order  is  designated  as 
attributable,  the  price  and  size  of  the 
quote/order  will  be  displayed  next  to 
the  Nasdaq  Quoting  Market  Participant 
or  UTP  Exchange's  MMID  in  the  Nasdaq 
Quotation  Montage  if  it  is  the  Nasdaq 
Quoting  Market  Participant  or  UTP 
Exchange's  best-priced  attributable 
quote/order.  Attributable  quotes/orders 
will  be  displayed  in  the  NODF  as  part 
of  the  aggregate  trading  interest  when 
the  price  of  the  quote/order  is  within 
the  best  three  price  levels  (on  either  side 
of  the  market)  in  Nasdaq. 

If  a  quote/order  is  designated  as  non- 
attributable,  it  will  be  displayed  in  the 
NODF  as  part  of  the  aggregate  trading 
interest  when  it  is  within  the  best  three 
price  levels.  That  quote/order  wiU  not. 


*''  See  Amendment  No.  8.  supra  note  12.  The 
NASD  has  stated  that  if  Nasdaq  should  display 
more  than  three  price  levels  in  the  NODF,  it  will 
provide  expandeid  price  level  information  through 
NQDS  Prime.  Nasdaq  will  assess  a  separate, 
additional  vendor  data  fee  for  quote/order 
information  away  from  the  inside.  The  NASD  will 
seek  approval  for  the  fee  from  the  Commission  in 
a  separate  filing. 

*^  According  to  the  NASD,  both  attributable  and 
non-attributable  quotes/orders  are  considered 
"displayed  orders"  because  they  are  displayed  in 
the  Nasdaq  system. 

"  UTP  Exchanges  will  only  be  permitted  to 
display  principal  quotes/orders  on  an  attributable 
basis  and  agency  quotes/orders  on  a  non- 
attributable  basis.  See  Proposed  NASD  Rule  4710(f). 
Further,  UTP  Exchanges  will  not  be  permitted  to 
indicate  a  reserve  size.  See  Proposed  NASD  Rule 
4701(dd). 


however,  be  displayed  in  the  Nasdaq 
Quotation  Montage  next  to  the  Nasdaq 
Quoting  Market  Participant's  or  UTP 
Exchange's  MMID  but  instead  may  be 
displayed  in  a  special  "SIZE  MMID," 
which  is  described  in  greater  detail 
below,  representing  the  aggregate  size  of 
the  best  priced  non-attributable  bids  or 
offers.  Pursuant  to  NASD  Rule  4613, 
market  makers  will  continue  to  be 
required  to  publish  a  two-sided  quote 
that  is  attributed  to  their  MMID  in  the 
Nasdaq  Quotation  Montage. 

2.  SIZE  MMID  and  Summary  Scan 

A  SIZE  MMID,  representing  the 
aggregate  displayed  size  of  the  best- 
priced  non-attributable  bids  or  offers, 
will  be  shown  in  the  Nasdaq  Quotation 
Montage  along  with  the  other  MMIDs 
for  the  Nasdaq  Quoting  Market 
Participants  and  UTP  Exchanges 
displaying  attributable  size.  The  bid 
side  and  the  offer  side  of  the  market 
each  will  have  one  SIZE  MMID.** 

The  SuperMontage  also  will  include  a 
"Siunmary  Scan"  function.  The 
Summary  Scan  will  be  a  query-only 
fimction  that  will  provide  a  snapshot  of 
the  total  displayed  size  (attributable  and 
non-attributable)  for  all  levels  below  the 
three  price  levels  in  the  NODF.  The 
Summary  Scan  will  anonymously 
display  the  aggregate  interest 
(attributable  and  non-attributable)  at 
each  price  level  on  both  sides  of  the 
market,  but  will  not  be  dynamically 
updated. 

3.  Reserve  Size 

Nasdaq  Quoting  Market  Participants 
will  be  able  to  use  reserve  size. 
According  to  the  NASD,  reserve  size 
will  work  in  virtually  the  same  manner 
as  approved  in  the  >WMS  Order.^^  a 


*-*  Nasdaq  Level  1  Service  provides  the  inside  bid/ 
offer  quotations  and  identifies  the  market  center  at 
the  best  bid/best  offer  according  to  the  Nasdaq  UTP 
Plan.  See  NASD  Rule  7010  and  Nasdaq  UTP  Plan. 
Section  VI.  Paragraph  C.  Subparagraph  1.  The 
National  Quotation  Data  Service,  or  NQDS. 
provides  individual  market  maker  quotes.  Level  1 
Service,  and  last  sale  information.  See  id.  According 
to  the  NASD,  the  SIZE  MMID  will  be  used  in 
determining  the  best  bidA>est  offer  and 
corresponding  market  center  for  purposes  of  Level 
1  and  UTP. 

♦5  See  NNMS  Order,  supra  note  22.  Nasdaq  also 
filed  a  proposal  with  the  Commission  that  will 
permit  the  separate  display  of  customer  orders  by 
market  makers  in  Nasdaq  through  a  market  maker 
agency  identification  symbol.  Se(^  Securities 
Exchange  Act  Release  No.  41128  (March  2. 1999). 
64  FR  12198  (March  11.  1999)  (notice  of  filing  of 
SR-NASD-99-09)  ("Agency  Quote  Proposal").  The 
Commission  subsequently  extended  the  comment 
period  for  the  Agency  Quote  Proposal.  See 
Securities  Exchange  Act  Release  No.  41243  (April 
1,  1999).  64  FR  17428  (April  9.  1999).  The  Agency 
Quote  Proposal  currently  is  pending  with  the 
Commission.  If  the  Commission  approves  the 
Agency  Quote  Proposal,  a  market  maker's  Agency 
Quote  could  also  have  reserve  size. 
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Nasdaq  Quoting  Market  Participant  will 
be  required  to  display  (either  as 
attributable  or  non-attributable)  1,000 
shares  in  order  to  use  reserve  size. 
Reserve  size  will  replenish  displayed 
size  (attributable  or  non-attributable)  by 
at  least  1,000  shares  once  displayed  size 
is  decremented  to  zero.  Reserve  size, 
along  with  displayed  (both  attributable 
and  non-attributable)  size,  will  be 
accessible  through  Nasdaq's  trading 
platform,  the  NNMS.  Reserve  size, 
however,  will  not  be  displayed  in  either 
the  NODF  or  the  Nasdaq  Quotation 
Montage.  As  described  further  below  in 
the  Order  Execution  Algorithms  section 
of  this  Order,  reserve  size  generally  will 
be  accessed  after  all  displayed  size  at  a 
given  price  in  the  Nasdaq  market  is 
exhausted.** 

B.  Order  Collector  Facility 

Nasdaq  proposes  to  establish  an  OCF 
as  part  of  the  SuperMontage  that  will: 
(1)  transmit  to  Nasdaq  multiple  quotes/ 
orders  at  one  price  or  quotes/orders  at 
multiple  price  levels  entered  by  Nasdaq 
Quoting  Market  Participants  and  UTP 
Exchanges:  *^  (2)  accept  orders  to  access 
quotes/orders  displayed  (as  either 
attributable  or  non-attributable)  in  both 
the  NODF  and  the  Nasdaq  Quotation 
Montage;  and  (3)  unify  Nasdaq's 
delivery  of  Liability  Orders  to  Nasdaq 
Quoting  Market  Participants  and  UTP 
Exchanges,**  which  should  minimize 
the  potential  for  dual  liability. 

1.  Entry  of  Quotes/Orders 

Nasdaq  proposes  to  allow  Nasdaq 
Quoting  Market  Participants  and  UTP 
Exchanges  to  transmit  multiple  quotes/ 
orders  and  quotes/orders  at  multiple 
price  levels  (subject  to  restrictions  on  a 
UTP  Exchange's  ability  to  send  multiple 
quotes/orders  for  principal  quotes/ 
orders),  which  the  system  will  manage 
and  display  in  the  SuperMontage 
consistent  with  a  quote/order's 
parameters.  Nasdaq  will  time  stamp 
each  quote/order  upon  receipt,  and  the 
time  stamp  will  be  used  in  determining 
the  ranking  of  the  quote/order  for 
execution  purposes.  If  a  size  increment 
is  received  firom  a  Nasdaq  Quoting 
Market  Participant  for  an  existing  quote/ 


«  See  Amendment  No.  4,  supra  note  6.  The 
displayed  size  of  UTP  principal  quotes/orders  will 
be  executed  after  the  reserve  size  of  other 
participants  has  b^n  accessed. 

*'  A  UTP  Exchange  could  only  transmit  a  single 
bid  quote/order  or  single  offer  quote/ order  for 
principal  quotes/orders,  but  could  send  multiple 
quotes/orders  for  agency  quotes/orders.  See 
Proposed  NASD  Rule  4710(f). 

**  Under  the  proposed  rule  change,  a  Liability 
Order  is  an  order  that  Nasdaq  believes  gives  rise  to 
liability  under  the  Firm  Quote  Rule,  Exchange  Act 
Rule  llAcl-1,  for  a  Nasdaq  Quoting  Market 
Participant  or  UTP  Exchange.  See  17  CFR  240- 
llAcl-1. 


order  at  a  given  price,  the  system  will 
maintain  the  original  time  stamp  for  the 
original  quantity  and  assign  a  separate 
time  stamp  for  the  augmentation,  thus 
protecting  the  time  priority  of  the 
originally-entered  quantity.  Subsequent 
decreases  in  size  will  be  deducted  firom 
individually  stamped  components  in 
reverse  time  priority.  Once  a  displayed 
size  is  diminished  to  zero,  however,  the 
quote/order  will  no  longer  retain 
priority,  although  it  may  have  a  featvire 
that  automatically  refreshes  size.*^ 

In  addition,  a  Nasdaq  Quoting  Market 
Participant  will  designate  a  quote/order 
as  either  attributable  or  non-attributable, 
and  could  designate  a  reserve  size.^°  As 
noted  above,  for  attributable  quotes/ 
orders,  the  prices  and  sizes  of  a  Nasdaq 
Quoting  Market  Participant's  or  UTP 
Exchange's  best-priced  attributable 
quotes/orders  on  both  the  bid  and  offer 
side  will  be  aggregate4  and  displayed  in 
the  Nasdaq  Quotation  Montage  imder 
the  participant's  MMID,  and  also  will  be 
included  in  aggregate  trading  interest 
displayed  in  the  NODF  if  the  quotes/ 
orders  fall  within  the  three  best  price 
levels  (on  either  side  of  the  market)  in 
Nasdaq.  For  non-attributable  quotes/ 
orders,  Nasdaq  will  display  the 
aggregate  size  of  such  quotes/orders  in 
the  NODF  when  the  quotes/orders  fall 
within  the  three  best  price  levels  (on 
either  side  of  the  market)  in  Nasdaq.  In 
addition,  the  best-priced  non- 
attributable  quotes/orders  from  all 
Nasdaq  Quoting  Market  Participants  and 
UTP  Exchanges  will  be  aggregated  and 
displayed  next  to  the  SIZE  MMID  in  the 
Nasdaq  Quotation  Montage. 

The  proposal  will  not  require  Nasdaq 
Quoting  Market  Participants  and  UTP 
Exchanges  to  post  multiple  quotes/ 
orders  at  multiple  price  levels.  A  market 
maker  could  continue  to  send  only  its 
best  bid/best  offer  to  Nasdaq,  and  an 
ECN  could  continue  to  send  Nasdaq 
only  its  top  of  the  book.  In  addition, 
UTP  Exchanges  may  elect  to  provide 
only  their  best  quotes  for  display  in  the 
Nasdaq  Quoting  Montage.^' 

2.  Order  Execution  and  Delivery 

Even  under  NNMS  (i.e.,  the  SOES  and 
SelectNet  integration),  the  SOES  and 
SelectNet  systems  continue  to  operate 
on  separate  platforms,  and  irom  the  end- 
user's  perspective  there  are  still  two 
separate  systems.^^  In  order  to  further 
integrate  the  systems  and  minimize  the 
potential  for  market  maker  dual 


liability,  Nasdaq  proposes  to  route  all 
Liability  and  non-Liability  Orders  in  the 
Nasdaq  system  through  the  OCF  portion 
of  the  SuperMontage. 

To  access  quotes/orders  through  the 
OCF,  order  entry  firms,  market  makers, 
ECNs,  and  UTP  Exchanges  may  enter 
either  a  directed  or  non-directed 
(including  preferenced)  order  into  the 
OCF.53  The  order  can  be  up  to  999,999 
shares  (there  will  be  a  separate  odd-lot 
process),  and  must  indicate  whether  it 
is  a  buy,  sell,  sell  short,  or  sell  short 
exempt  order.^  The  order  must  be  a 
priced  or  market  order.  Non-directed 
orders  entered  by  order-entry  firms  will 
be  designated  as  inmiediate  or  cancel 
orders.  Orders  entered  by  Nasdaq 
Quoting  Market  Participants  or  LTTP 
Exchanges  may  be  designated  as 
immediate  or  cancel.*' 

Nasdaq  will  affix  the  MMID  of  the 
sender  to  all  delivered  orders.  Further, 
preferenced  orders  and  non-directed 
orders  that  are  executed  against  a 
market  maker  or  other  market 
participant  that  participates  in  the 
automatic  execution  functionality  of  the 
system  will  result  in  an  execution  report 
being  sent  to  each  party  to  the  trade 
immediately  upon  execution  that 
identifies  all  coimterparties  to  the  trade. 
This  is  true  whether  a  non-directed 
order  is  executed  against  an  attributable 
quote/order  or  a  non-attributable  quote/ 
order.  5* 

The  NASD  represents  that  the 
SuperMontage  improves  the  current 
SelectNet  order  cancellation  process  for 
ECNs  and  other  participants  that  take 
order  delivery.  Today,  a  firm  entering  an 
order  into  SelectNet  can  cancel  the 
order  after  10  seconds  regardless  of  the 
order's  status — i.e.,  regardless  of 
whether  the  market  participant  that 
received  the  order  is  attempting  to 
execute  the  order.  In  SuperMontage,  an 
order  that  is  in  delivery  to  an  ECN  or 
UTP  Exchange  cannot  be  canceled. 
Thus,  if  a  market  participant  requests  to 
cancel  an  order  that  has  been  delivered 
to  an  ECN  or  UTP  Exchange,  the  system 
will  hold  the  cancel  request  until  the 
ECN  or  UTP  Exchange  has  completed 
interacting  with  the  delivered  order  (i.e., 
once  the  ECN  or  UTP  Exchange 


*"  See  Amendment  No.  8,  supra  note  12. 

"Under  the  proposal,  UTP  Exchanges  cannot  use 
the  reserve  size  function,  but  may  submit  multiple 
non-attributable  quotes  representing  agency 
interest. 

"  See  Amendment  No.  8,  supra  note. 

«  See  NNMS  Order,  supra  note  22. 


*^  See  discussion  in  Section  V.E.,  I'n^,  for  a 
description  of  the  directed  order  process. 

^  Although  Nasdaq  eliminated  the  rule  limiting 
the  size  of  orders  that  may  be  entered  into  the 
NNMS,  the  system  in  the  short  term  will  only  be 
able  to  deliver  an  execution  up  to  9,900  shares. 
However,  if  a  market  participant  enters  an  order 
into  the  system  that  is  eligible  for  automatic 
execution  and  exceeds  the  system  size  limit  of 
9,900,  the  OCF  will  break  the  order  up  into 
multiples  of  9,900  shares.  See  NMMS  Order,  supm 
note  22. 

''  See  Amendment  No.  8,  supra  note  12. 

^  See  Amendment  No.  8,  supra  note  12. 
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executes,  partially  executes,  or  declines 
the  order)  or  fails  to  respond  within  the 
allowable  time.  For  example,  if  an  order 
is  delivered  to  an  ECN  and  the  entering 
market  participant  requests  to  cancel, 
the  system  wiU  hold  the  cancel  request. 
If  the  ECN  declines  or  partially  executes 
the  order,  the  cancel  request  will  be 
honored,  thus  canceling  the  original 
order  (or  the  imexecuted  balance  of  the 
original  order  for  partially-executed 
orders).*' 

C.  Non-Directed  Orders 

Under  the  proposal,  a  market 
participant  will  be  able  to  immediately 
access  the  best  prices  in  Nasdaq  by 
entering  a  non-directed  order  into  the 
OCF.  A  non-directed  order  is  an  order 
that  the  market  participant  does  not 
route  to  a  particular  Nasdaq  Quoting 
Market  Participant  or  UTP  Exchange,  or 
a  preferenced  order  (as  further  described 
below).  A  non-directed  order  must  be  a 
market  order  or  a  marketable  limit 
order.**  Upon  receipt  of  a  non-directed 
order  that  is  not  a  preferenced  order,  the 
OCF  will  ascertain  the  next  Nasdaq 
Quoting  Market  Participant  or  UTP 
Exchange  in  the  queue  due  to  receive  an 
order  pursuant  to  one  of  three  Order 
Execution  Algorithms  and  deliver  either 
an  execution  or  a  Liability  Order, 
depending  on  how  the  Nasdaq  Quoting 
Market  Participant  or  UTP  Exchange 
participates  in  Nasdaq.*^  However,  as 
described  below  in  the  Order  Execution 
Algorithms  section  of  this  Order,  a 
Nasdaq  Quoting  Market  Participant's 
non-directed  orders  first  will  be 
matched  against  its  own  quotes/orders  if 
the  participant  is  at  the  Nasdaq  BBO. 

A  new  type  of  non-directed  order 
called  a  "preferenced  order"  also  can  be 
entered  into  the  non-directed  order 
process,  and  will  be  considered  a 
Liability  Order.  The  market  participant 
entering  the  preferenced  order  must 
designate  the  particular  Nasdaq  Quoting 
Market  Participant  or  UTP  Exchange 


"  See  Amendment  No.  7,  supra  note  10. 

*•  Because  non-directed  orders  entered  by  order- 
entry  firms  will  be  designated  as  "immediate  or 
cancel"  orders,  if  a  marketable  limit  order  becomes 
non-marketable  after  entry  into  the  system,  Nasdaq 
will  return  the  order  (or  the  unexecuted  portion 
thereof)  to  the  entering  party.  See  Amendment  No. 
8,  supra  note  12. 

If  an  order  is  a  sell  short  that  is  not  exempt  from 
NASD  Rule  3350  and  the  market  moves  bom  an  up- 
bid  to  a  down-bid  after  the  order  has  been  entered 
but  l>ef6re  delivery  or  execution,  the  system  will 
return  the  order  to  the  participant  who  entered  it. 
Sell-short  exempt  orders  [i.e.,  those  entered  by 
primary  market  makers)  may  be  entered  into  the 
system  for  execution. 

'■Under  the  proposal,  market  makers  will 
continue  to  be  required  to  take  automatic 
executions  via  the  NNMS;  however,  ECNs  and  UTP 
Exchanges  will  have  the  option  to  participate  in 
either  the  system's  automatic  execution  or  order 
dttUvery  functions. 


against  which  the  order  is  to  be 
executed  or  delivered.  When  a 
preferenced  order  is  next  to  be  executed 
within  the  non-directed  order  queue  it 
will  be  delivered  to  the  designated  party 
as  an  order  or  as  an  execution 
depending  on  how  the  party  participates 
in  Nasdaq.  The  SuperMontage  will 
execute  against  (or  deliver  an  order  in 
an  amoimt  up  to)  both  the  displayed 
and  reserve  size  of  the  preferenced 
Nasdaq  Quoting  Market  Participant  or 
UTP  Exchange,  but  only  if  it  is  at  the 
BBO.  Any  unexecuted  portion  will  be 
returned  to  the  entering  market 
participant.*" 

1.  Quote  Decrementation  of  Non- 
Directed  Orders 

For  Nasdaq  Quoting  Market 
Participants  and  UTP  Exchanges 
accepting  automatic  executions,  the 
SuperMontage  will  deliver  an  execution 
up  to  the  size  displayed  by  the 
participant,  then  to  other  displayed 
orders  at  that  price,  and  then  to  the 
participant's  reserve  size  (if  any).*'  The 
SuperMontage  will  automatically 
decrement  the  aggregate  quote  in  the 
NODF  by  the'  size  of  the  delivered 
execution,  and  decrement  the  Nasdaq 
Quoting  Market  Participant's  or  UTP 
Exchange's  quote/order  in  the  Nasdaq 
Quotation  Montage  if  the  quote/order  is 
attributable.  Displayed  (attributable  or 
non-attributable)  size  wiU  be 
replenished  frt)m  reserve  size  for 
Nasdaq  (Quoting  Market  Participants 
accepting  automatic  executions  if  the 
participant's  displayed  size  has  been 
decremented  to  zero  and  the  participant 
has  reserve  size.  If  an  ECN  accepts 
automatic  executions  and  its 
attributable  quotes/orders  and  reserve 
sizes  are  exhausted  without  the  ECN 
updating  or  transmitting  another 
attributable  quote/ order  to  Nasdaq, 
Nasdaq  will  zero  out  the  »de  of  the 
quote  that  is  exhausted.  Ifboth  sides  of 
the  ECN's  quote  are  reduced  to  zero 
wnthout  the  ECN  updating  or 
transmitting  another  attributable  quote/ 
order,  the  ECN  will  be  placed  into  an 
excused  withdrawal  state  until  the  ECN 
transmits  a  revised  attributable  quote/ 
order  to  Nasdaq.  However,  Nasdaq  will 
continue  to  access  any  non-attributable 
quotes/orders  in  NNMS  while  the  ECN 
is  in  an  excused  withdrawal  state. 

For  Nasdaq  Quoting  Market 
Participants  and  UTP  Exchanges  not 
participating  in  automatic  executions 
[i.e..  order  dehvery  ECNs  and  UTP 
Exchanges),  Nasdaq  will  deliver  a 
Liability  Order.  Nasdaq  will 


automatically  decrement  the 
participant's  quote  by  the  size  of  the 
delivered  order  and  the  remaining 
quote,  if  not  decremented  to  zero,  will 
retain  its  priority  in  the  queue.** 

If  an  order  delivery  EQJ  or  UTP 
Exchange  declines  or  partially  fills  an 
order,  or  fails  to  respond  in  any  manner 
within  thirty  seconds  of  order  delivery. 
Nasdaq  will  immediately  re-route  the 
order  (or  unexecuted  portion  thereof)  to 
the  next  Nasdaq  Quoting  Market 
Participant  or  UTP  Exchange  in  the 
queue.*3  In  addition,  in  the  case  of  an 
order  delivery  ECN  that  has  declined  or 
partially  filled  an  order  without 
immediately  transmitting  a  revised 
quote/order  or  that  has  failed  to  respond 
within  30  seconds,  Nasdaq  will  zero  out 
the  ECN's  quotes/orders  at  that  price 
level  on  that  side  of  the  market.  In  the 
case  of  an  order  delivery  UTP  Exchange 
that  has  declined  or  partially  filled  an 
order  without  immediately  transmitting 
a  revised  quote/order  or  that  has  failed 
to  respond  within  30  seconds,  Nasdaq 
will  move  the  side  of  the  UTP 
Exchange's  quote/order,  to  which  the 
declined  or  partially  filled  order  was 
delivered,  to  the  lowest  bid  or  highest 
offer  in  Nasdaq  for  100  shares.** 

Nasdaq  also  will  apply  a  shorter 
uniform  tum-around  standard  of  a 
maximimi  of  5  seconds  to  order  delivery 
ECNs.  The  purpose  is  to  establish  a 
general  standard  (as  opposed  to  an 
order-by-order  standard)  that  measures 
whether  an  ECN  is  providing  an 
automated  response  in  a  time  period 
that  ensures  market  quality.  Thus,, 
Nasdaq  proposes  to  monitor  an  ECN's 
order  tiimaround  time  based  on 
information  received  from  the  ECN's 
Nasdaq  Service  Display  Platform 
("SDP").  Nasdaq  will  use  SDPs  linked  to 
each  ECN  to  assign  a  time-stamp  for 
when  an  order  is  delivered  to  the  ECN. 
Nasdaq  also  will  capture  the  time-stamp 
via  the  SDP  of  when  the  ECN  sends  a 


^  See  Amendment  No.  8,  supra  note  12. 
>i  UTP  Exchanges  cannot  use  the  reserve  size 
feature. 


"  For  example,  assume  there  are  three  market 
participants  at  the  inside  bid  of  S20  and  ECN1, 
ranked  first  for  execution  purposes,  is  displa>'ing 
1 ,000  shares  at  S20  on  the  bid  side  of  the  market, 
with  5,000  in  reserve.  Further  assume  that  five 
market  sell  orders  are  entered  into  the  system  for 
the  following  amounts:  (1)  100  shares:  (2)  100 
shares;  (3)  100  shares;  (4)  100  shares:  (5)  700  shares. 
These  market  sell  orders  will  be  processed  as 
follows.  The  first  100-share  order  will  be  delivered 
to  ECN1,  reducing  its  displayed  size  to  900.  The 
second,  third  and  fourth  orders  also  will  be 
delivered  to  ECNl,  further  reducing  its  dispUy«d 
size  to  600.  When  the  fifth  order  is  delivered  to 
ECNl,  its  displayed  size  will  be  reduced  to  zero  and 
the  remaining  100  shares  will  access  the  displayed 
size  of  the  next  market  participant  in  the  queue  at 
S20.  See  Amendment  No.  7.  supra  note  10.  Nasdaq 
will  not  wait  for  an  order  to  be  processed  before 
routing  another  order  to  an  ECN.  See  Amendment 
No.  8,  supra  note  12. 

*'  See  Amendment  No.  8,  supra  note  12. 

**  See  Amendment  No.  8,  supra  note  12. 
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response  to  the  delivered  order.  Nasdaq 
will  then  calculate  and  monitor,  on  a 
real-time  basis,  the  difference  between 
the  two  time  stamps  and  determine 
whether  the  ECN  is  meeting  the  5 
second  maximimi  order-response 
standard.  On  an  ongoing  basis,  Nasdaq 
will  monitor  ECN  response  times  and 
provide  each  ECN  with  its  own  order 
responsiveness  time  statistics,  which 
will  not  be  made  public.  If  an  ECN 
regxilarly  fails  to  meet  the  5  second 
response  time  over  a  number  of  orders, 
Nasdaq  will  place  that  ECN's  quote  in 
a  closed  quote  state.  The  closed  quote 
state  will  be  lifted  when  the  ECN  can 
certify  that  it  can  meet  the  5  second 
response  time  requirement.^ 

2.  Quote  Refresh  and  Revised  SOESed- 
Out-of-the-Box  Procedures 

As  noted  previously,  market  makers 
are  required  to  maintain  a  two-sided, 
attributable  principal  quote  in  Nasdaq  at 
all  times.  To  assist  with  this 
requirement,  market  makers  will  be  able 
to  use  the  Quote  Refresh  ("QR") 
function.^  QR  allows  a  market  maker  to 
designate  a  refresh  size  (with  a  default 
refresh  size  of  1,000  shares)  and  price 
{e.g.,  a  tick  amount  away  from  the  price 
of  its  decremented  quote)  to  which  it 
wishes  to  refresh  if  its  quoted  size  is 
decremented  to  zero.  If  a  market  maker 
is  using  QR  but  has  an  attributable 
quote/order  in  the  system  that  is  priced 
at  or  better  than  the  quote  that  will  be 
created  by  the  QR,  Nasdaq  will  display 
the  better-priced  or  equally-priced 
attributable  quote/order  that  is  already 
in  the  system,  not  the  QR-produced 
quote.  If  a  market  maker  is  not  using  QR 
and  the  market  maker  has  given  Nasdaq 
multiple  attributable  quotes/orders, 
Nasdaq  will  display  the  market  maker's 
next  b^-priced  attributable  quote/order 
when  its  best-priced  attributable  quote/ 
order  is  decremented  to  zero. 

If  a  market  maker's  quote/order  is 
decremented  to  zero  and  the  maricet 
maker  does  not  update  its  principal 
quote  via  QR,  transmit  a  revised 
attributable  quote/order  to  Nasdaq,  or 
have  another  attributable  quote/order  in 
the  system,  Nasdaq  will  place  the 
market  maker's  quote  (both  sides)  in  a 
closed  state  for  three  minutes.  At  the 
end  of  that  time,  if  the  market  maker  did 
not  voluntarily  update  or  withdraw  its 
quote  from  the  market,  Nasdaq  will 
refresh  the  market  maker's  quote/order 
to  its  normal  imit  of  trading  (generally 
100  shares)  at  the  lowest  bid  and  highest 
offer  currently  being  displayed  in  that 


security  and  reopen  the  market  maker's 
quote.8^ 

D.  Order  Execution  Algorithms^ 

The  OCF  will  execute  non-directed 
orders,  other  than  preferenced  orders, 
against  Nasdaq  Quoting  Market 
Participant's  and  UTP  Exchange's 
quotes/orders  based  on  price/time 
priority  unless  the  market  participant 
chooses  to  override  this  defoult 
algorithm  and  select  one  of  the 
alternative  algorithms  made  available  by 
the  OCF.  These  alternative  algorithms 
are:  (1)  price/size/time  priority;  and  (2) 
price/time  priority  that  accounts  for 
ECN  quote  access  fees. 

In  tne  price/ time  algorithm,  non- 
directed  orders  other  than  preferenced 
orders  will  be  executed  (within  each 
price  level)  as  follows:  displayed 
quotes/orders  of  meu-ket  makers,  ECNs, 
and  non-attributable  agency  interest  of 
UTP  Exchanges,  in  time  priority;  (2) 
reserve  size  of  market  makers  and  ECNs, 
in  time  priority;  and  (3)  principal  quotes 
of  UTP  Exchanges,  in  time  priority.^* 

In  the  alternative  order  execution 
algorithm  based  on  price/ size/time 
priority,  non-directed  orders  other  than 
preferenced  orders  will  be  processed 
(within  each  price  level)  as  follows:  (1) 
Displayed  quotes/orders  of  market 
makers.  ECNs,  and  non-attributable 
agency  interest  of  UTP  Exchanges,  in 
size/time  priority;  (2)  reserve  size  of 
market  makers  and  ECNs,  in  size/time 
priority,  with  size  priority  based  on  the 
size  of  the  related  displayed  quote/ 
order;  and  (3)  principal  quotes  of  UTP 
Exchanges,  in  size/time  priority. 

As  a  mird  choice,  market  participants 
will  be  able  to  indicate  that  their  order 
should  be  executed  in  a  manner  that 
accounts  for  an  ECN's  separate  quote 
access  fee.'"  Under  this  option,  non- 
directed  orders  other  than  preferenced 
orders  will  be  executed  (within  each 
price  level)  as  follows:  (1)  Displayed 
quotes/orders  of  market  makers,  ECNs 
that  do  not  charge  a  separate  quote 
access  fee,  and  non-attributable  agency 
interest  of  UTP  Exchanges,  as  well  as 
quotes/orders  of  ECNs  that  charge  a 
separate  quote  access  fee  where  the  ECN 


**  See  Amendment  No.  8,  supra  note  12. 
*"  See  NNMS  Order,  supra  note  22. 


>7  See  discussion  of  current  SOESed-out-of-the- 
Box  procedure  at  Section  V.C,  infra  and  Proposed 
Amended  NASD  Rule  4613(a). 

"*  The  Order  Execution  Algorithm  was 
substantially  modified  by  Amendment  Nos.  4, 6,  7, 
and  8  to  the  proposal.  See  supra  notes  6,  9, 10,  and 
12. 

"*>  According  to  the  NASD,  similar  to  the 
Intermarket  Trading  System  ("ITS"),  the 
SuperMontage  will  generally  attempt  to  probe  and 
sweep  the  Nasdaq  market  before  sending  an  order 
to  another  market  center.  See,  e.g..  Section  8(aKv) 
of  the  ITS  Plan. 

'"The  algorithm  is  similar  (o  the  algorithm 
proposed  in  Amendment  No.  7.  See  Amendment 
No.  7,  supra  note  10. 


indicates  that  the  price  improvement 
offered  by  the  quote/order  is  equal  to  or 
exceeds  die  quote  access  fee,  in  time 
priority;  (2)  displayed  quotes/orders  of 
ECNs  that  charge  a  separate  quote  access 
fee  to  non-subscribers  that  do  not 
indicate  that  the  price  improvement 
offered  by  the  specific  quote/order  is 
equal  to  or  exceeds  the  access  fee.  in 
time  priority; ''  (3)  reserve  size  of 
market  makers  and  ECNs  that  do  not 
charge  a  separate  quote  access  fee  to 
non-subscribers,  as  well  as  reserve  size 
of  quotes/ orders  from  ECNs  that  charge 
a  separate  quote  access  fee  to  non- 
subscribers  where  the  ECN  entering 
such  quote/order  has  indicated  that  the 
price  improvement  offered  by  the 
specific  quote/order  is  equal  to  or 
exceeds  die  quote  access  fee,  in  time 
priority;  (4)  reserve  size  of  ECNs  that 
charge  a  separate  quote  access  fee  to 
non-subscribers  that  do  not  indicate  that 
the  price  improvement  offered  by  the 
specific  quote/order  is  equal  to  or 
exceeds  the  quote  access  fee,  in  time 
priority;  and  (5)  the  principal  interest  of 
UTP  Exchanges,  in  time  priority. 

Each  of  these  algorithms  will  make  an 
exception  for  non-directed,  non- 
preferenced  orders  entered  by  a  Nasdaq 
Quoting  Market  Participant  when  that 
Nasdaq  Quoting  Market  Participant's 
quote/order  is  at  the  inside  market.  In 
that  case,  the  SuperMontage  will  first 
attempt  to  match  orders  entered  by  the 
Nasdaq  Quoting  Market  Participant 
against  its  own  quote/order  if  the 
Nasdaq  Quoting  Market  Participant  is  at 
the  BBO.  Finally,  market  participants 
may  preference  an  order  to  a  Nasdaq 
Quoting  Market  Participant  or  UTP 
Exchange  at  the  BBO,  as  described 
above. 

In  all  three  algorithms,  there  will  be 
a  five-second  interval  delay  in  certain 
instances  before  an  order  moves  to  the 
next  price  level.  As  a  general  rule, 
where  an  order  might  be  partially  filled 
at  one  price  level  but  the  remaining 
shares  of  the  order  will  not  be  filled  in 
full  within  the  next  two  minimum 
trading  increments  (i.e.,  price  ticks) 
away,  there  will  be  a  five-second 
interval  delay  or  pause  before  the  order 
moves  to  the  next  price  level.  At  any 
point  after  a  delay,  if  the  remainder  of 
the  order  can  be  entirely  filled  within 
the  next  two  price  ticks  away,  there  will 
be  no  further  delays  and  the  order  will 
be  filled  completely.  Thus,  a  large 
market  order  moving  through  many 


"  In  Amendment  No.  6,  supra  note  9,  the  NASD 
represented  that  if,  in  a  decimals  environment, 
ECNs  changed  the  manner  in  which  they  charge 
fees  to  reflect  their  fees  in  their  published  quote, 
these  ECN  quotes  will  be  given  the  same  priority 
for  non-diiected  orders  as  market  makers  and  non- 
attributable  agency  quotes  of  UTP  Exchanges. 
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price  levels  could  pause  for  five  seconds 
before  every  price  move  except  for  the 
last  two. '2 

To  reduce  these  interval  delays,  a 
market  participant  will  be  able  to 
designate  an  individual  order  as  a 
"Sweep  Order."  A  Sweep  Order  will 
trade  through  all  interest  (i.e.,  displayed 
and  reserve  interest)  at  the  three  price 
levels  being  displayed  in  the  NODF  at 
the  time  of  entry,  without  pausing  five 
seconds  between  each  displayed  price. 
If  the  order  is  not  executed  in  full  at  the 
third  price  level,  the  order  will  pause 
for  five  seconds  between  each 
subsequent  price  level.'^ 

E.  Directed  Orders 

A  directed  order  is  one  that  is  routed 
by  the  market  participant  entering  the 
order  to  a  specific  Nasdaq  Quoting 
Market  Participant  or  UTP  Exchange. 
Unless  the  participant  to  which  a 
directed  order  is  being  sent  has  agreed 
to  accept  directed  orders  that  are 
Liability  Orders,  a  directed  order  must 
be  a  non-Liability  Order,  and  as  such, 
must  be  designated  as:  (1)  AlI-or-None 
("AON")  with  a  size  at  least  one  unit  of 
trading  greater  than  the  size  of  the 
attributable  quote/order  of  the  market 
participant  to  which  the  order  is 
directed;  or  (2)  a  Minimum  Acceptable 
Quantity  order  ("MAQ")  with  a  MAQ 
value  of  at  least  one  unit  of  trading 
greater  than  the  size  of  the  attributable 
quote/order  of  the  participant  to  which 
the  order  is  directed.  If  a  Nasdaq 
Quoting  Market  Participant  or  LTTP 
Exchange  is  at  the  inside  or  is 


'^  Orders  will  be  processed  in  time  sequence. 
Thus,  if  an  order  is  in  interval  delay  because  it 
meets  the  above  parameters,  orders  that  are  behind 
the  interval-delay  order  will  be  held  in  the  queue. 

'^  For  example,  assume  that  at  10:00:01  a.m.,  the 
inside  market  in  Stock  G  is  S104.55  to  1104.60,  and 
the  following  quotes/orders  are  being  displayed  in 
the  system  on  the  bid  side  of  the  market:  MMA 
$104.55—1,000  (total,  including  reserve),  MMB 
5104.50—2,000  (total,  including  reserve),  ECNl 
SI 04.45 — 9,000  (total,  including  reserve),  MMC 
$104.45 — 10,000  (total,  including  reserve). 

At  10:00:02  a.m..  Institution  Q  enters  a  10,000 
share  market  sell  order  (through  a  market  maker), 
which  is  designated  as  a  Sweep  Order.  Since  the 
order  will  be  filled  in  full  by  the  interest  that  is  at 
the  three  price  levels  being  displayed  in  Nasdaq, 
Institution  Q's  order  is  filled  in  full  with  no  time 
delay  between  prices.  If  at  10:00:02  a.m.,  while  the 
Sweep  Order  is  executing  against  the  quotes/orders 
in  Nasdaq,  an  internal  subscriber  of  ECNl  (an 
automatic  execution  ECN)  wishes  to  execute  against 
the  S104.4S  for  9,000  shares  being  displayed  in 
Nasdaq,  before  filling  the  subscriber's  order,  ECNl 
could  send  a  request  to  cancel  the  order  to  Nasdaq. 
If  Nasdaq  had  already  executed  against  the  9,000 
shares,  ECNl  would  send  a  message  to  its  customer 
declining  the  execution  because  the  Sweep  Order 
had  filled  the  quote/ order.  If  Nasdaq  had  not 
executed  against  the  9,000  shares,  ECNl's  request 
to  cancel  would  be  granted,  the  internal  execution 
could  occur,  and  the  remainder  of  Institution  Q's 
order  would  be  executed  against  MMC.  See 
Amendment  No.  5,  supra  note  8. 


displaying  (attributable  or  non- 
attributable)  interest  in  the  NODF  and 
receives  a  directed  non-Liability  Order 
that  it  wants  to  fill,  to  avoid  double 
execution,  it  may  request  to  cancel  its 
displayed  quote/order  in  Nasdaq  before 
it  fills  the  non-Liability  Order.  Nasdaq 
will  not  decrement  a  quote/order  upon 
the  delivery  of  a  directed  non-Liability 
Order. 

Nasdaq  Quoting  Market  Participants 
and  UTP  Exchanges  also  can  elect  to 
receive  directed  orders  that  are  Liability 
Orders  (i.e.,  orders  that  when  delivered 
to  market  participants'  quotes/orders 
impose  an  obligation  to  respond  in  a 
manner  consistent  with  the 
Commission's  Firm  Quote  Rule).'*  If  a 
market  participant  chooses  to  accept 
directed  Liability  Orders,  Nasdaq  will 
append  an  indicator  to  the  Nasdaq 
Quoting  Market  Participant's  or  UTP 
Exchange's  MMID,  showing  that  the 
market  participant  is  available  to  receive 
directed  Liability  Orders. 

F.  Locked/Crossed  Markets 

A  locked  market  occurs  when  a 
market  participant's  bid  equals  the 
lowest  offer  of  another  market 
participant.  A  crossed  market  occurs 
when  a  market  participant's  bid  exceeds 
the  lowest  offer  of  another  market 
participant.  Under  the  NASD's  proposal, 
if  a  Nasdaq  Quoting  Market  Participant 
or  UTP  Exchange  enters  a  quote/order 
that  will  lock  or  cross  the  market,  the 
SuperMontage  will  not  display  the 
quote/order,  but  instead  will  reformat 
the  quote/order  as  a  marketable  limit 
order  and  enter  it  into  the 
SuperMontage  as  a  non-directed  order 
for  execution. '5  The  reformatted  order 
will  be  routed  to  the  displayed  quote/ 
order  (attributable  or  non-attributable) 
next  in  the  queue  that  will  be  locked  or 
crossed,  and  the  order  will  be  executed 
at  the  price  of  the  displayed  quote/ 
order.  Once  the  lock  or  cross  is  cleared, 
if  the  Nasdaq  Quoting  Market 
Participant's  or  UTP  Exchange's  quote/ 
order  that  would  have  locked  or  crossed 
the  market  has  not  been  completely 
filled,  the  SuperMontage  will  reformat 
the  order  again  and  display  it 
(consistent  with  the  parameters  of  the 
quote/order)  as  a  quote/order  on  behalf 
of  the  entering  Nasdaq  Quoting  Market 
Participant  or  UTP  Exchange.  It  should 
be  noted,  however,  that  a  market 
participant  will  receive  a  system 
warning  (as  it  does  today)  if  it  attempts 
to  send  a  quote/ order  that  will  lock  or 
cross  the  market.  To  complete  the  order 
entry,  the  participant  will  be  required  to 


override  the  system  warning.  This 
override  will  help  market  participants 
avoid  automatic  executions  resulting 
from  inadvertent  locking  or  crossing 
quotes/orders  by  not  overriding  the 
system  warning.'* 

If  the  market  is  locked  or  crossed  at 
9:30  a.m.,  Nasdaq  will  clear  out  the 
locked  or  crossed  quotes  by  executing 
the  oldest  bid  (offer)  against  the  oldest 
offer  (bid)  which  it  is  marketable 
against,  at  the  price  of  the  oldest  quote/ 
order.  Nasdaq  then  will  begin 
processing  non-directed  orders  that  are 
in  the  queue." 

G.  UTP  Exchange  Participation 

Under  the  proposal,  UTP  Exchanges 
will  be  able  to  enter  orders  into  the 
SuperMontage.  Orders  from  UTP 
Exchanges  that  offer  automatic 
execution  reciprocity  to  Nasdaq  will 
receive  automatic  execution  against 
Nasdaq  Quoting  Market  Participants 
that  take  automatic  executions.'" 
Participating  UTP  Exchanges  that  do  not 
offer  automatic  execution  reciprocity  to 
Nasdaq  will  have  their  orders  delivered 
to  the  next  Nasdaq  Quoting  Market 
Participant  in  the  queue  according  to 
their  choice  of  the  Order  Execution 
Algorithms. '«  Otherwise,  UTP 
Exchanges  will  be  able  to  use  the 
directed  ^  and  non-directed  order 
processes  of  SuperMontage  in  the  same 
way  as  Nasdaq  Quoting  Market 
Participants.  Also,  UTP  Exchanges  will 
be  able  to  enter  multiple  non- 
attributable  quotes/orders  representing 
agency  interest  UTP  Exchanges, 
however,  will  only  be  able  to  submit  a 
single,  two-sided  attributable  quote,  and 
will  not  be  able  to  use  reserve  size  or 
QR. 

As  discussed  above,  pursuant  to  the 
Order  Execution  Algorithms,  non- 
attributable  agency  interest  of  UTP 
Exchanges  generally  will  be  executed  on 
parity  with  displayed  quotes/orders 
(attributable  and  non-attributable)  of 
market  makers  and  ECNs.«'  The 
principal  interest  of  UTP  Exchanges  will 
be  last  in  priority  imder  the  Order 


'«SeeExchange  ActRulellAcl-l,  17CFR 
240.11AC1-1. 
's  See  Proposed  NASD  Rule  4710(b)(3). 


^  See  Amendment  No.  7,  supra  note  10. 

''  According  to  the  NASD,  prior  to  the  opening, 
Nasdaq  will  process  "trade-or-move"  messages  in 
accordance  with  NASD  Rule  4613.  as  amended  by 
File  Nos.  SR-NASD-99-23  and  SR-NASD-OO-18. 
See  Securities  Exchange  Act  Rataaae  Nos.  42400 
(February  7.  2000).  65  FR  7407  (February  14.  2000): 
and  42896  ()une  2,  2000).  65  FR  36747  (June  9. 
2000). 

'*  See  Amendment  Nos.  4  and  6,  supra  notes  6 
and  9. 

^  See  Amendment  No.  6,  supra  note  9.  As  a 
result,  market  makers  may  have  to  develop  separate 
systems  to  accept  order  delivery  from  UTP 
Exchanges. 

»0See  Proposed  NASD  Rule  4710(f). 

■>  See  Amendment  Nos.  4  and  6,  supra  nolas  6 
and  12.  ;, 
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Execution  Algorithms,  and  will  be 
executed  after  the  system  does  a 
complete  sweep  of  the  agency  interest  of 
UTP  Exchanges  and  the  displayed  and 
reserve  size  of  all  Nasdaq  Quoting 
Market  Participants. 

H.  ECN  Participation 

As  discussed  above,  ECNs  that  are 
NASD  members  will  have  the  choice  of 
participating  in  order  delivery  or 
automatic  execution.  Regardless  of  the 
method  of  participation,  these  ECNs 
will  have  full  access  to  the 
SuperMontage  for  order  entry  and  order 
delivery.  Specifically,  ECNs  that  are 
NASD  members  will  be  able  to 
designate  quotes/orders  as  attributable 
or  non-attributable,  and  will  be  able  to 
transmit  multiple  quotes/orders  at  the 
same  price  or  at  multiple  prices.  All 
ECNs  will  be  able  to  use  the 
SuperMontage's  reserve  size  feature  for 
quotes/orders.  ECN  participation  in 
Nasdaq  will  continue  to  be  governed  by 
rule  and  private  contract. 

I.  Odd-Lot  Processings^ 

The  SuperMontage  will  accept  and 
execute  orders  for  less  than  one  normal 
unit  of  trading  (i.e.,  odd-lot  orders).  The 
SuperMontage  will  provide  a  separate 
mechanism  for  processing  and 
executing  odd-lot  orders  including:  (1) 
An  "odd-lot  exposure  limit"  for  market 
makers:  (2)  an  interval  delay  between 
odd-lot  executions  against  the  same 
market  maker;  and  (3)  an  odd-lot  order 
entry  limitation  of  one  order  per  second, 
per  firm. 

Odd-lot  orders  wdll  be  processed  in  a 
roimd-robin  fashion  against  market 
makers  with  an  available  exposure  limit 
and  will  be  executed  at  the  BBO,  even 
if  the  market  makers  are  not  at  the 
inside.  A  market  maker  can  set  its 
exposure  limit,  on  a  security-by-seciuity 
basis,  from  0  to  999,999  shares.  The 
SuperMontage  will  not  execute  an  odd- 
lot  order  ageiinst  a  market  maker  unless 
the  market  maker  has  a  sufficient 
exposiire  limit  to  fill  the  odd-lot  order. 
When  a  market  maker's  odd-lot 
exposure  limit  is  reduced  to  zero,  it  will 
be  taken  out  of  the  odd-lot  rotation 
unless  and  until  the  market  maker  sets 
a  new  exposure  limit.  If  no  market 
maker  has  an  odd-lot  exposure  limit,  the 
SuperMontage  will  suspend  the 
processing  of  odd-lots  until  an  exposure 
limit  is  refreshed.  Odd-lot  executions 
will  decrement  the  exposure  limit  (but 
not  the  quote/order  sizes  displayed  in 
the  Nasdaq  Quotation  Montage  or 
NODF)  by  the  size  of  the  odd-lot  order. 


To  ensure  continuity  of  price,  if  a 
mixed-lot  is  entered  into  the  system,  the 
odd-lot  portion  will  be  executed  against 
the  next  market  maker  in  the  rotation  at 
the  round-lot  portion  price  once  the 
roimd-lot  portion  has  been  executed. 
The  odd-lot  processing  mechanism 
also  will  provide  a  maximum  five- 
second  interval  delay  between 
executions  against  the  same  market 
maker  in  the  same  security.  A  market 
maker  will  be  able  to  adjust  its  interval- 
delay  time  down  (i.e.,  down  to  0—4 
seconds),  so  that  it  may  receive  odd-lot 
executions  more  frequently  than  five 
seconds  apart.  Thus,  after  an  odd-lot  has 
been  executed  against  a  market  maker 
with  an  available  exposure  limit,  there 
will  be  at  most  a  five-second  interval 
delay  before  the  market  maker  will  be 
subject  to  another  odd-lot  execution. 
Diuing  the  five-second  (or  less)  interval 
delay,  the  market  maker  could  adjust  its 
odd-lot  exposure  limit  up  or  down. 
Finally,  the  system  will  be  programmed 
to  accept  odd-lot  orders  at  a  rate  no 
faster  than  one  order  per  second  from 
any  single  participant 

/.  Nasdaq  SmallCap 

Nasdaq  proposes  to  use  the 
SuperMontage  for  all  Nasdaq  securities, 
including  SmallCap  securities.  Nasdaq 
proposes  to  delete  the  cxirrent  SOES 
rules  excluding  SmallCap  securities 
fitjm  the  NNMS. 

K.  System  Roll  Out'^ 

Nasdaq  intends  to  implement  the 
SuperMontage  as  soon  as  practicable 
after  decimal  pricing  is  fully 
implemented  in  Nasdaq.^^  Nasdaq  plans 
to  give  market  participants  and  vendors 
at  least  90  days  notification  of  changes 
in  system  specifications.  At  the  time  of 
such  notification,  market  participants 
will  be  given  new  specifications  in 
order  to  begin  analyzing  the  system 
changes.  Nasdaq  has  represented  that  its 
staff  will  work  throughout  this  period 
with  market  participants  to  address  any 
system  and  specification-related 
questions  and  issues. 

At  least  60  days  prior  to  system 
implementation,  Nasdaq  plans  to  give 
participants  notice  of  specific  testing 
dates  and  of  the  availability  of  a  testing 
environment.  In  addition,  at  least  30 
days  prior  to  system  implementation, 
Nasdaq  plans  to  make  available  a  testing 
environment  in  which  firms  may  begin 
testing  their  software  and  hardware  (if 
applicable).  Finally,  Nasdaq  plans  to 
hold  at  least  two  full-day,  mock  trading 


sessions  on  a  weekend.  This  will  allow 
market  participants  to  train  their 
personnel  on  the  new  system  and  to 
participate  in  a  real-time  trading 
environment. 

Nasdaq  plans  to  phase-in  Nasdaq 
securities  similar  to  the  way  the  SEC's 
Order  Handling  Rules  were  introduced. 
Specifically,  Nasdaq  intends  to  initially 
implement  the  system  for  a  limited 
nimiber  of  securities  (e.g.,  100) 
representing  a  cross-section  of  Nasdaq- 
listed  stocks.  On  a  regxilar  basis 
thereafter,  Nasdaq  will  add  100  new 
stocks  until  the  system  is  implemented 
for  all  Nasdaq-listed  securities.  Nasdaq 
will  select  a  cross  section  of  stocks  to  be 
included  in  each  group  of  100  securities 
to  be  rolled  out  during  a  particular 
week. 

The  purpose  of  the  system  roll  out  is 
to  give  Nasdaq  and  its  members  the 
opportunity  to  observe  and  gain 
experience  with  the  new  system,  and  to 
give  Nasdaq  the  opportunity  to  make 
any  adjustments  to  the  system  (subject 
to  approval  by  the  Commission),  if 
necessary.  N^daq  intends  to  work 
closely  with  the  Commission  during  the 
roll-out  phase  to  ensure  a  smooth 
transition  to  the  new  system. 

IV.  Summary  of  Comments 

The  Commission  received  21 
comment  letters  in  response  to  the 
December  6,  1999  notice.*®  Ten 
commenters  supported  **  and  five 
conunenters  opposed  "^  the  proposal  to 


"'The  system's  odd-lot  processing  function  was 
substantially  modified  by  Amendment  No.  4  to  the 
proposal.  See  A^mendment  No.  4,  supra  note  6. 


"^  Nasdaq  described  its  proposed  system  roll  out 
in  Amendment  No.  5  to  the  proposal.  See 
Amendment  No.  5,  supra  note  8. 

**  See  Amendment  No.  6,  supra  note  9. 


"  See  December  6.  1999  notice,  supra  note  4.  and 
Comment  Summary  for  a  complete  description  of 
these  comments.  The  Commission  notes  that  several 
commenters  addressed  the  NNMS,  which  was 
pending  at  the  time  that  the  NASD  submitted  this 
proposed  rule  change.  The  Commission  is  not 
addressing  these  comments  because  the 
Commission  has  already  approved  the  NNMS.  See 
NNMS  Order,  supra  note  22.  The  Commission  also 
notes  that  several  commenters  raised  issues  with 
respect  to  the  Agency  Quote  proposal  currently 
pending  before  the  Commission.  The  Commission 
will  address  those  comments  when  it  considers  the 
Agency  Quote  proposal.  If  the  Agency  Quote      _. 
proposal  is  not  approved  by  the  Commission, 
Nasdaq  has  represented  that  it  will  file  conforming 
rule  changes  to  eliminate  references  to  Agency 
Quotes  in  its  rule  text.  See  Amendment  No.  3,  note 
8,  supra  note  5.  At  least  one  commenter  also 
questioned  the  application  of  the  proposal  with 
respect  to  the  lODES  proposal.  Nasdaq,  however, 
has  withdrawn  this  proposal.  See  supra  note  16. 
Other  comments  not  directly  related  to  the 
SuperMontage  are  also  not  addressed  in  this  Order. 

^  See  Electronic  Traders  Association  Letter 
("ETA"  Letter):  Investment  Company  Institute 
Letter  ("ICI"  Letter);  Security  Traders  Association 
Letter  ("STA"  Letter);  Security  Traders  Association 
of  New  York,  Inc.  Letter  ("ST ANY"  Letter):  Merrill 
Lynch  Letter:  Chicago  Stock  Exchange  Letter 
( "CHX"  Letter):  Morgan  Stanley  Dean  Witter  Letter 
("MSDW"  Letter):  Goldman  Sachs  Letter:  Nasdaq 
Institutional  Advisory  Council  Letter  ("IT AC" 
Letter):  and  ITG  Letter. 

"'  See  Bloomberg  Letter:  Automated  Trading  Desk 
Letter  ( "ATD "  Letter);  Instinet  Letter:  Island  Letter 
(Initially,  Island  did  not  explicitly  approve  of  or 
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establish  the  SuperMontage.  Six 
commenters  did  not  clearly  state  a 
position  on  the  proposal.**  Of  the 
commenters  who  supported  the 
proposal,  all  expressed  reservations 
regarding  certain  aspects  of  the 
proposal.** 

In  response  to  the  comment  letters, 
the  NASD  and  Nasdaq  made  several 
amendments  to  the  proposal.  These 
proposed  changes  were  published  for 
comment  in  the  Fedwal  Regutn  on 
March  30,  2000  as  Amendment  No.  4.^ 
The  Commission  received  31  comment 
letters  frt>m  a  total  of  27  commenters  in 
response  to  Amendment  No.  4.*'  Of 


oppose  the  proposed  rule  change.  Island 
recommended  that  the  Commission  delay 
consideration  of  the  proposed  rule  "until  such  time 
M  the  Nasdaq  market  is  restructured  to  ensure  fair 
competition  between  Nasdaq  and  ECNs  or  until 
such  time  as  the  Commission  has  permitted  ECNs 
such  as  Island  to  become  registered  national 
securities  exchanges."  However,  in  its  comment 
latter  responding  to  Amendment  No.  4,  Island 
expressed  its  opposition  to  the  proposal);  and 
NexTrade  Letter. 

••  See  BNY  ESI  &  Co.  Letter  ("BNY"  Letter); 
Bancorp  Letter;  Heartland  Letter  (Heartland 
l)elieved  that  the  proposed  rule  change  should  not 
be  approved  until  the  SOES/SelectNet  Integration  is 
used  and  tested);  American  Century  Investment 
Management  Letter  ("ACIM"  Letter);  Salomon 
Smith  Barney  Letter;  and  Mount  Pleasant  Brokerage 
Services  Letter  ("MPBS"  Letter). 

"See  ETA  Letter;  IQ  Letter;  STA  Utter:  STANY 
Letter:  Merrill  Lynch  Letter:  MSDW  Letter.  IT  AC 
Letter:  CHX  Letter;  Goldman  Sachs  Letter:  and  ITG 
Letter. 

"0  See  Securities  Exchange  Act  Release  No.  42573, 
(upra  note. 

*'  See  Instinet  Letter:  IQ  Letter;  Bloomberg  Letter: 
CHX  Letter;  Joseph  ).  Burrello,  Principal  and 
Manager  of  Nasdaq  Trading,  William  Blair  k 
Company.  Larry  Elmore,  Partner  and  Manager  of 
Equity  Trading,  J.C  Bradford  &  Co.,  Dennis  A. 
Green,  Senior  Vice  President  and  Manager  of 
Nasdaq  Trading,  Legg  Mason  Wood  Walker,  Inc., 
lack  Hughes,  First  Vice  President  and  Manager  of 
Equity  Trading,  Janney  Montgomery  Scott.  LLC, 
Robert  Krohn,  Managing  Director  of  Nasdaq 
Trading,  McDonald  Investments,  Inc.,  Greg 
Lemaster,  Manager  of  Nasdaq  Trading,  Stifel, 
Nicolaus  &  Company,  Inc.,  James  R.  Miller,  Manager 
of  Nasdaq  Trading.  Robert  W.  Baird  k  Company, 
Inc.,  Bobby  Olsen,  Vice  President  and  Manager  of 
Nasdaq  Trading,  Advest,  Inc.,  Gerard  Yurasits, 
Senior  Nasdaq  Trader,  First  Albany  Corporation, 
Hedi  H.  Reynolds,  Managing  Director  of  Nasdaq 
Trading,  Morgan.  Keegan  &  Company,  Inc.,  William 
Cahill,  Managing  Director  of  Nasdaq  Trading, 
Robinson  Humphrey  Letter  ("Traders"  Letter); 
Island  Letter;  Archipelago  Letter;  Granite  Financial 
Letter:  Security  Investment  Company  Letters; 
Charles  Schwab  Letter  (addressed  to  Senator  Phil 
Cramm);  Telemet  Letter;  Congressman  Drier  Letter: 
Congressman  Pallone  Letter:  Congressman  Dingell 
Letter:  Congresswoman  Morella  Letter: 
Congressman  Stupak  Letter:  Congresswoman 
Wilson  Letter:  Congressman  Radanovich  Letter; 
Congressman  Towns  Letter;  Congressman  Mclnnis 
Letter;  Congressman  Thomas  Letter;  Spears,  Leeds 
k  Kellogg  Letter  (addressed  to  Senator  Phil  Gramm); 
First  Union  Letter  (addressed  to  Alfred  R.  Berkeley, 
President,  the  Nasdaq  Stock  Market);  Seidel  Letter 
("Seidel"  Letter);  Thurston.  Springer.  Miller,  Herd 
k  Titak  Letter  ("Titak"  Letter);  Philadelphia 
Corporation  for  Investment  Services  Letter 
("Philadelphia  Corp."  Letter)(address  to  Senator 
Arlen  Spector):  and  Robert  Bannon  Letter 
("Bannon"  Letter). 


these  27  commenters,  20  generally 
supported  the  proposal  ,"2  while  five 
opposed  the  proposal,  including  the 
proposed  changes.*^  Two  commenters 
expressed  neither  support  ncH- 
opposition  to  the  proposal.^  Of  those 
commenters  who  expressed  support  for 
the  proposal,  three  expressed 
reservations  about  certain  aspects  of  the 
proposal.^5 

In  resp<xise  to  these  comments,  the 
NASD  and  Nasdaq  made  additional 
revisions  to  the  proposal.  The  proposed 
changes  were  published  in  the  Federal 
Register  as  Amendment  Nos.  5,  6,  and 
7  on  August  15,  2000.9*  The 
Commission  received  28  comment 
lettws  in  response  to  these 
Amendments.*'  Twelve  expressed 
support  for  the  proposal,**  while  13 
continued  to  oppose  it.**  Three 
commenters  supported  the  general 
concept  of  the  SuperMontage,  but 
expressed  concerns  about  specific 


The  CommiMion  notes  that  commenters  did  not 
limit  their  discussion  to  the  topics  addressed  in 
Amendment  No.  4.  Rather,  many  commenters 
discussed  the  proposal  in  its  entirety.  These 
conunenters  are  listed  as  responding  to  Amendment 
No.  4  because  their  letters  were  dated  aiiar 
Amendment  No.  4  was  published. 

"  See  la  Letter,  CHX  Letter;  Traders  Letter; 
Charles  Schwab  Letter;  Congressman  Drier  Letter; 
Congressman  Pallone  Letter;  Congresswoman 
Mc»ella  Letter:  Congressman  Stupak  Letter: 
Congresswoman  Wilson  Letter:  Congressman 
Towns  Letter:  Congressman  Mclimis  Letter: 
Congressman  Thomas  Letter:  Congressman 
Radanovich  Letter  Titak  Letter:  Philadelphia  Corp. 
Letter;  Spears,  Leeds  &  Kellogg  Letter;  First  Union 
Letter;  Security  Investment  Company  Letters:  Seidel 
Letter:  and  Bannon  Letter. 

"  See  Instinet  Letter:  Bloomberg  Letter 
Archipelago  Letter;  Granite  Financial  Letter;  and 
Island  Letter. 

**  See  Congressman  Dingell  Letter;  and  Telemet 
Letter. 

">  See  ICI  Letter;  Traders  Letter;  and  Bannon 
Letter. 

"^  See  Securities  Exchange  Release  No.  43133, 
supra  note  11. 

"  The  Commission  notes  that  commenters  did 
not  limit  their  discussion  to  the  topics  addressed  in 
Amendment  Nos.  5,  6,  and  7.  Rather,  many 
commenters  discussed  the  proposal  in  its  entirety. 
These  commenters  are  listed  as  responding  to 
Amendment  Nos.  5,  6  and  7  because  their  letters 
were  dated  after  Amendment  No.  7  was  published. 

*"See  Senator  Schumer  Letter;  Congressman 
Ehrlich  Letter;  Congressman  Shays  Letter, 
Congressman  Fossella  Letter;  Starbucks  Coffee 
Letter  ("Starbucks"  Letter)(addressed  to 
Congresswoman  Jennifer  Dunn);  STA  Letter; 
Association  of  Publicly  Traded  Companies  Letter 
("APTC"  Letter);  American  Shareholder's 
Association  Letter  ("ASA"  Letter);  Consumer 
Federation  of  America  Letter  ("CFA"  Letter): 
Wendell  Garrett  Letter  ("Garrett"  Letter)  (addressed 
to  Congressman  John  Shadegg  and  Senator  Jon  Kyi): 
O'Connor  Letter:  and  Jeffries  Letter. 

"See  Philadelphia  Stock  Exchange  Letter 
(•■Phlx  "  Letter);  ACIM  Letter:  Instinet  Letter: 
Bloomberg  Letter;  BRUT  Letter:  Harold  Bradley 
Letter  ("Bradley"  Letter);  Archipelago  Letter; 
NexTrade  Letter;  Seema  Aurora  Letter  ("Aurora" 
Letter);  Island  Letter;  Renaissance  Letter:  Leon 
Letter,  and  Kupfer  Letter. 


provisions  contained  in  the  proposal,  or 
did  not  clearly  state  a  position  on  the 
proposal. '"^ 

In  response  to  these  comments,  the 
NASD  and  Nasdaq  made  several 
additional  changes  to  the  proposed  rule 
change.  The  proposed  changes  were 
published  in  the  Federal  Register  as 
Amendment  No.  8  on  November  15, 
2000.1°'  The  Commission  received  24 
comment  letters  in  response  to 
Amendment  No.  8.  One  commenter 
expressed  support  for  the  proposal.'o^ 
while  6  continued  to  oppose  it.'^^  Eight 


"»  See  T.  Rowe  Price  Associates,  Inc.  Letter 
("TRPC"  Letter);  Gramm  Letter;  and  Scudder 
Kemper  Investments  Latter  ("Scudder  Kemper" 
Letter). 

""  See  Securities  Exchange  Act  Release  No. 
43S14,  supra  note  13. 
'""See Bloomberg  Letter. 

■<"  See  Instinet  Letter  (Instinet  also  submitted  a  - 
letter  addressing  changes  to  be  made  by 
Amendment  No.  8  prior  to  the  Commission's 
receipt  of  the  Amendment.  This  letter  has  also  been 
incorporated);  Archipelago  Letter;  Letter  bom 
American  Century  Investment  Management,  Inc.. 
Janus  Capital  Corporation,  Neptune  Capital 
Management  LLC,  State  Farm  Mutual  Automobile 
Insurance  Company,  Alex  Brown  Investment 
Management.  LP,  Boston  Company,  Wachovia 
Bank,  NA,  State  Street  Research  k  Management  Co.. 
Banc  One  Investment  Advisors  Corporation,  West 
Highland  Capital,  inc..  Fidelity  Trust  Company. 
GMG/Seneca  Capital  Management,  Westchester 
Capital  Management,  Inc.,  Becker  Capital 
Management,  Inc.,  Greenville  Capital  Management. 
Inc.,  Friess  Associates  of  Delaware,  Inc.,  CE. 
Unterberg.  Tobin  Advisors,  LP,  Kepmen  Capital, 
Schroder  Investment  Management  Ltd..  Foreign  k 
Colonial  Management,  Ltd.,  RAS  Asset  Management 
SGR,  Scudder  Investor  Services,  Inc.,  New  "York 
State  Common  Retirement  Fund.  Dreyfus  Fund, 
Virginia  Retirement  System.  Pennsylvania  School 
Employee  Retirement  Systems,  Harris  Associates 
Securities,  LP,  Columbia  Partners,  LLC  Investment 
Management.  Caterpillar  Investment  Management, 
Ltd.,  Nicholas  Applegate  Capital  Management,  Inc., 
Symphony  Asset  Management,  Monetta  Financial 
Services,  Inc.,  Buckingham  Capital  Management, 
Sedacca  Capital  Management,  Inc.,  Robeco  Group 
NV,  Montag  k  Caldwell,  Gemini  Management 
Partners,  LLC,  Abu  Dhabi  Investment  Authority, 
BT&T  Asset  Management  AG,  Jacobs  Levy  Equity 
Management,  Inc.,  Newton  Investment  Management 
Ltd.,  Berliner  Freiverkehrs  (Aktien)  AG,  Compass 
Capital  Ltd..  SAC  Capital,  Standish.  Ayer  k  Wood. 
Minnesota  Power  and  Light  Co..  Frontier  Capital 
Management,  Sage  Asset  Management,  LLC,  Target 
Holdings  Corporation,  Lincoln  Partners,  Apex 
Capital,  LLC,  Twin  Capital  Management.  Kanaly 
Trust  Company,  Rothschild  Bank  AG,  Sanpaolo  IMI 
Asset  Management  SGR,  Banque  Paribas 
Luxembourg,  Golden  Capital  Management, 
Investment  Adviser.  Inc.,  R.H.  Capital  Associates, 
Quaker  Capital  Manaigement,  Eagle  and  Dominion 
Asset  Management  Ltd.,  Bank  Invest,  Morley  Fund 
Management,  Provident  Investment  Counsel, 
Gruber  &  McBaine  Capital  Management.  DuponI 
Capital  Management,  Masters  Capital  Investments, 
LLC,  Sawgrass  Asset  Management,  LLC.  Kaintuck 
Capital  Management,  LP,  HighMark  Capital 
Management,  Inc.,  Atticus  Holdings,  LLC.  Credit 
Agricole  Indosuez  Cheuvreux,  Royce  k  Associates, 
Inc.,  OrbiMed  Advisors  LLC.  Cordillera  As-set 
Management.  Inc.,  Fisher  Investments,  Inc.,  Ohio 
Valley  Management,  Inc.,  Loews  Corporation, 
National  Qty  Investment  Company,  Zak  Capital. 
Inc..  Ocean  Park  Capital  Management.  LLC. 
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commenters  supported  the  general 
concept  of  the  SuperMontage,  but 
expressed  concerns  about  specific 
provisions  contained  in  the  proposal. '"^ 
Nine  commenters,  while  objecting  to 
certain  aspects  of  the  proposal,  did  not 
clearly  state  a  position  on  the  proposal 
as  a  whole.'"* 

V.  Discussion 

After  carefully  considering  the 
comments,  the  Commission  finds,  for 
the  reasons  discussed  below,  that  the 
SuperMontage  proposal  is  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  NASD.  In  particular, 
the  Commission  finds  that  the  proposal 
is  consistent  with  the  requirements  of 
Sections  15A(b){6),  (9).  and  (11),  and     . 
llA(a)(l)(C)  of  the  Act.'"®  Section 
15A(b)(6)  'o^  requires  that  the  rules  of  a 
registered  national  securities  association 
be  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  Section  15A(b)(9) 
requires  that  the  rules  of  an  association 
not  impose  any  burden  on  competition 
that  is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the 


Tanersall  Advisory  Group,  Peninsula  Capital 
Management,  Westway  Capital.  LLC,  Munder 
Capital  Management.  Kadem  Capital,  LLC.  Phoenix 
Zweig  Advisers.  Fuller  &  Thaler  Asset  Management, 
Chicago  Equity  Partners.  LLC,  Amerindo  Advisers, 
Ltd..  Croup  Aesop  Capital  Partners,  LLC,  Wilen 
Management  Corporation.  Ballentine  Capital 
Management,  Inc..  Summit  Capital  Management 
LLC,  Sirach  Capital  Management  LLC,  Cadwell  and 
Orkin.  Wentworth.  Hauser  &  Violich,  Inc..  Matrix 
Asset  Advisors,  Inc..  George  Weiss  Associates 
("Investment  Companies  Letter")(addressed  to 
Senator  Phil  Gramm):  CFA  Letter;  Office  of  the 
Comptroller.  State  of  New  York  ("NY"  Letter) 
(stating  that  SuperMontage  could  ideally  increase 
information,  but  may  provide  unfeir  advantages  to 
market  makers);  and  Adriaanse  Letter  ("Adriaanse 
Letter"). 

"**  See  Security  Investment  Company  Letter;  ICl 
Letter;  STA  Letter;  Pershing  Trading  Company,  L.P. 
("Pershing"  Letter);  ACIM  Letter,  Cincinnati  Stock 
Exchange  ("CSE"  Letter);  Scudder  Kemper  Letter; 
and  Vanguard  Letter. 

"»  See  bland  Letter;  BRUT  Letter  Ryley  Letter, 
CHX  Letter;  Suss  Letter  ("Suss  Letter");  Silverman 
Letter  ("Silverman  Letter");  Erfort  Letter  ( "Erfbrt 
Letter"):  Birmingham  Letter  ("Birmingham  Letter") 
and  aLV  Letter  ("aLV  Letter")  (urging  Commission 
to  re-think  passing  the  SuperMontage  in  its  current 
fonn). 

"»15  U.S.C.  78o-3(b)(6),  (9),  and  (11).  and  15 
U.S.C  78k-l(a)(lXC). 

>«>»15U.S.C78o-3(b)(6). 


Act.io«  Section  15A(b)(ll) '«»  requires 
that  the  rules  of  an  association  be 
designed  to  produce  fair  and 
informative  quotations,  prevent 
fictitious  or  misleading  quotations,  and 
to  promote  orderly  procedures  for 
collecting,  distributing,  and  publishing 
quotations.  And  finally,  in  Section 
llA(a){l)(C),"o  Congress  found  that  it  is 
in  the  public  interest  and  appropriate 
for  the  protection  of  investors  and  the 
maintenance  of  fair  and  orderly  markets 
to  assure:  (1)  The  economically  efficient 
execution  of  securities  transactions;  (2) 
fair  competition  among  brokers  and 
dealers;  (3)  the  availability  to  brokers, 
dealers,  and  investors  of  information 
with  respect  to  quotations  and 
transactions  in  securities;  (4)  the 
practicability  of  brokers  executing 
investors'  orders  in  the  best  market;  and 
(5)  an  opportunity  for  investors'  orders 
to  be  executed  without  the  participation 
of  a  dealer. 

As  discussed  more  fully  below,  the 
Commission  finds  that  the  proposed 
changes  are  in  the  public  interest  and 
are  designed  to  assure  the  economically 
efficient  execution  of  securities 
transactions  by  increasing  the 
availability  of  pre-trade  information  in 
Nasdaq  securities,  as  well  as  the 
opportimity  for  the  orders  of  market 
makers,  public  customers,  and  order 
entry  firms  to  interact.  Several 
commenters  believed  that  the  proposal 
will  improve  the  Nasdaq  market  by 
either  providing  more  information  to 
investors,  promoting  greater  efficiency 
in  executions,  or  increasing  overall 
market  transparency. '^^  The  ICI,  for 
example,  stated  that  "creating  a  system 
that  provides  investors  with  greater 
access  to  priced  orders  and  allows  them 
to  execute  against  those  orders  will 
greatly  enhance  the  quality  of  the 
Nasdaq  market.""^  MSDW  stated  that 
the  "ability  to  enter  multiple 
proprietary/agency  quotes/orders  at 
multiple  price  levels  will  greatly  assist 


«» 15  U.S.C.  78o-3(b)(9). 

'~15  U.S.C.  78o-3(b)(ll). 

"0 15  U.S.C  78k-l(aKl)(C). 

<"  See  ETA  Letter:  Merrill  Lynch  Letter.  Goldman 
Sachs  Letter.  MSDW  Letter;  STA  Letter  ST  ANY 
Letter.  IT  AC  Letter;  IQ  Letter;  Bannon  Letter: 
Bancorp  Letter:  Charles  Schwab  Letter; 
Congressman  Drier  Letter;  Congressman  Pallone 
Letter;  Congresswoman  Morella  Letter; 
Congressman  Stuptak  Letter;  Congresswoman 
Wilson  Letter;  Congressman  Towns  Letter; 
Congressman  Mclnnis  Letter;  Congressman  Thomas 
Letter:  Spear,  Leeds  ft  Kellogg  Letter;  First  Union 
Letter:  Seidel  Letter,  Security  Investment  Company 
Letters;  ITG  Letter,  APTC  Letter;  Jeffries  Letter; 
Senator  Schumer  Letter;  Congressman  Radanovich 
Letter,  Congressman  Shays  Letter;  Congressman 
Fossella  Letter,  Titak  Letter,  ASA  Letter,  Starbucks 
Letter,  Philadelphia  Corp.  Letter;  Garrett  Letter:  NY 
Letter,  and  Congressman  Ehrlich  Letter. 
.  •"  See  la  Letter. 


market  makers  in  managing  their  limit 
orders."'"  TRPA  stated  that  "the 
SuperMontage  concept  furthers  the 
goals  of  unifying  the  markets  and 
providing  a  means  for  orders  to  interact 
with  one  another,  while  allowing  for 
continuing  irmovation."*'*  The 
Commission  agrees  with  these 
commenters  that  there  is  good  reason  to 
conclude  that  the  SuperMontage,  by 
providing  for  the  enhanced  display  of 
trading  interest  in  Nasdaq  securities  and 
by  expanding  the  availability  of 
automatic  execution,  will  facilitate  the 
price  discovery  process  and  promote 
quote  competition  among  Nasdaq' 
Quoting  Market  Participants  and  UTP 
Exchanges,  thus  helping  to  ensiu-e  the 
best  execution  of  customer  orders. 

In  addition,  by  introducing  featiu-es 
to:  (1)  Assist  market  makers  with  the 
management  of  their  quotes/orders;  (2) 
reduce  instances  of  double  liability  for 
market  makers;  and  (3)  encourage  the 
entry  of  larger  sized  quotations  and 
orders  by  market  makers  and  ECNs,  the 
proposal  likely  will  add  liquidity  to  the 
market  and  help  assure  the 
economically  efficient  execution  of 
transactions  in  Nasdaq  securities.  The 
proposed  changes  thus  should  enhance 
the  efficiency  and  increase  the  depth 
and  liquidity  of  the  market  for  Nasdaq 
securities,  to  the  benefit  of  al\  investors. 

A.  Nasdaq  Order  Display  Facility 

The  NODF  will  increase  the 
availability  of  information  about 
quotations  by  displaying  the  three  best 
price  levels  in  Nasdaq  on  both  the  bid 
and  offer  side  of  the  market  to 
supplement  the  Nasdaq  Quotation 
Montage.  Each  price  level  will  be 
updated  and  will  display  aggregate 
trading  interest  at  that  price  level. 

Several  commenters  stated  this  aspect 
of  the  proposal  will  result  in  more 
information  to  investors,  promote 
greater  efficiency  in  executions, 
promote  liquidity,  increase  market 
transparency,  and  reduce  market 
fragmentation.''*  For  example,  several 


^"  See  MSDW  Letter. 

•>«  See  TRPA  Letter. 

"'See  ETA  Letter.  Merrill  Lynch  Letter;  Goldman 
Sachs  Letter;  STA  Letter;  STANY  Letter.  ITAC 
Letter;  ICI  Letter:  Bannon  Letter:  Bancorp  Letter, 
MSDW  Letter;  Charles  Schwab  Letter;  Congressman 
Drier  Letter:  Congressman  Pallone  Letter: 
Congresswoman  Morella  Letter;  Congressman 
Stupak  Letter:  Congresswoman  Wilson  Letter; 
Congressman  Towns  Letter;  Congressman  Mclnnis 
Letter  Congressman  Thomas  Letter;  Spears,  Leeds 
ft  Kellogg  Letter:  First  Union  Letter:  Seidel  Letter: 
Security  Investment  Company  Letters;  ITG  Letter 
APTC  Letter:  Senator  Schumer  Letter;  Congressman 
Radanovich  Letter:  Congressman  Shays  Letter: 
Congressman  Fossella  Letter  Titak  Letter:  ASA 
Letter:  Starbucks  Letter;  Philadelphia  Corp.  Letter; 
leffries  Letter;  Garrett  Letter:  NY  Letter;  and 
Congressman  Ehrlich  Letter. 
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I  »mmenters  believed  that  the  proposal 
will  provide  a  better  overall  picture  of 
the  market's  depth  by  enabling  market 
participants  to  display  (and  accept] 
multiple  levels  of  priced  orders."^  In 
addition,  one  commenter  believed  that 
the  enhanced  display  of  trading  interest 
will  promote  investor  protection  by 
decreasing  trade-throughs  (i.e.,  trades  at 
prices  worse  than  those  available  for  a 
security]  and  giving  market  participants 
more  options  for  meeting  best 
execution,  firm  quote,  and  limit  order 
display  obligations."^  Another 
commenter  stated  that  the  proposal  will 
help  improve  the  current  state  of 
fragmented  trading  in  Nasdaq  securities, 
and  offer  an  improved  execution  system 
over  SOES  and  SelectNet."»  A  third 
commenter  believed  that  the  NODF 
"will  offer  an  enhanced  means  for 
market  participants  to  gauge  trading 
interest  at  the  Nasdaq  inside  market  and 
prices  near  the  inside  market."  "^ 

Two  commenters,  however, 
questioned  the  need  for  the  NODF. '2° 
One  of  these  commenters  believed  that 
fragmentation  was  no  longer  a  problem 
in  the  Nasdaq  market. '2'  Further,  this 
commenter  argued  that  if  the  NASD  was 
concerned  about  the  fragmentation  and 
transparency  of  pre-trade  information, 
the  NASD  should  allow  market 
participants  to  display  all  of  their  bids 
and  offers  under  their  MMID.'^z 
Another  commenter  argued  that  the 
NODF  would  create  a  false  perception  of 
liquidity  in  Nasdaq  because  orders 
below  a  market  participant's  top  of  book 
will  not  be  attributed  to  the  firm 
representing  the  order. '^^  i^is 
commenter  believed,  as  a  result,  that 
hquidity  will  appear  to  reside  in 
Nasdaq,  rather  than  with  the  broker/ 
dealer  that  represents  the  liquidity  in 
Nasdaq. '2* 

One  commenter  also  believed  that  the 
NODF  was  uimecessary  because  ECNs 
and  market  makers  have  created  their 
own  limit  order  books,  and  that  the 
proposed  NODF  will  not  provide  any 
addition^  capability  to  the  market. '^^ 
Another  commenter  believed  that  the  • 
SuperMontage  proposal  did  not  provide 
complete  transparency  because  of  its 
anonymous  display  and  reserve  size 


""  See  ITAC  Letter.  Congressman  Fossella  Letter; 
APTC  Letter;  and  Charles  Schwab  Letter;  .see  also 
Bannon  Letter  and  Island  Letter. 

"'See ITAC  Letter. 

"*5ee  Bannon  Letter:  see  also  Senator  Schumer 
[letter. 

"8  See  MSDW  Letter. 

»'°  See  Bloomberg  Letter  and  NexTrade  Letter. 

«'  See  Bloomberg  Letter. 

"2  See  Bloomberg  Lettw. 

'^'  See  Archipelago  Letter. 

"*  See  Archipelago  Letter. 

»»  See  NexTrade  Letter. 


features. '26  This  commenter  urged  the 
Commission  to  review  this  issue  to 
ensure  that  large  players  do  not  receive 
an  unfair  trading  advantage  that  is  not 
available  to  small  investors.'^^  Two 
commenters  also  suggested  that  the 
NODF  should  display  the  five  best  price 
leveb  in  Nasdaq  on  both  the  bid  and 
offer  side  of  the  market  to  allow 
investors  to  better  gauge  the  market  '^b 
and  to  constrain  volatility.  '^«  Another 
commenter  believed  that  Nasdaq  should 
display  information  for  individual 
market  makers  and  ECNs  up  to  three 
price  levels. '30 

The  Commission  finds  that  the  NODF, 
as  part  of  the  SuperMontage,  is 
consistent  with  Sections  15A(b)(6)  and 
15A(b](ll)  of  the  Act  131  in  that,  among 
other  things,  it  is  designed  to  facilitate 
transactions  in  securities  and  to  produce 
fair  and  informative  quotations.  Further, 
the  Commission  finds  that  the  order 
aggregation  characteristics  of  the 
proposed  rule  change  are  consistent 
with  Sections  llA(a](l)(B)  and 
llA(a)(l](C)  of  the  Act. '32  in  particular, 
in  Section  llA(a)(l)(B),  Congress  found 
that  new  data  processing  and 
communications  techniques  create  the 
opportunity  for  more  efficient  and 
effective  market  operations. "3 

The  Commission  beUeves  that  the 
NODF  has  the  potential  to  facilitate 
securities  transactions  by  enhancing  the 
display  of  trading  interest.  Currently, 
when  Nasdaq  receives  a  quote,  it  caimot 
discern  whether  that  quote  represents  a 
single  order  or  multiple  orders  at  one 
price.  Nasdaq  Quoting  Market 
Participants  and  UTP  Exchanges  can 
send  Nasdaq  only  a  single,  two-sided 
quote.  In  contrast,  imder  the  proposal, 
Nasdaq  Quoting  Market  Participants  and 
UTP  Exchanges  generally  will  have  the 
ability  to  transmit  multiple  orders  at 
multiple  price  levels  for  display  at  their 
discretion.  13*  In  addition,  the  NODF  has 
two  other  features  designed  to  enhance 
the  display  of  trading  interest — the  size 
of  displayed  interest  will  be  aggregated 
at  the  best  three  price  levels  on  both 
sides  of  the  market  and  the  Summary 
Scan  fimction  will  show  the  total 
displayed  size  (attributable  and  non- 
attributable]  for  all  levels  below  the  first 


>»  See  CFA  Letter. 

>"  See  CFA  Letter. 

>2*  See  ICI  Letter  and  AQM  Letter  see  also  ITAC 
Letter. 

>™See  AQM  Letter. 

• '"  See  Bloomberg  Letter. 

"'  15  U.S.C.  78o-3(b)(6).  (b)(n). 

'"15  U.S.C.  78k-l{a)(l)(BHa)(l)(C). 

'"  15  U.S.C.  78k-l(a)(l)(B). 

134  uip  Exchanges  will  be  permitted  only  to  send 
a  single  bid  and  a  single  offer  for  principal  orders/ 
quotes,  but  may  submit  multiple  agency  quotes/ 
orders.  See  Proposed  NASD  Rule  4710(fl. 


three  price  levels.  With  the 
implementation  of  decimals,  market 
participants  will  need  to  view  and 
access  greater  depth.  At  a  penny 
quotation  increment,  for  example,  a  best 
offer  of  $20  for  100  shares  may  be  less 
meaningful  than  a  second  best  offer  at 
$20.01  for  1,000  shares.  As  discussed  in 
more  detail  below,  because  the  NODF  is 
designed  to  enhance  the  display  of 
trading  interest  among  participants,  it 
should  facilitate  trading  in  a  decimals 
environment.  135  While  the  Commission 
agrees  with  certain  commenters  that 
display  of  depth  beyond  three  levels 
may  be  necessary  once  the  markets 
move  to  decimals,  the  Commission 
imderstands  that  Nasdaq  will  consider 
expanding  the  number  of  levels  as  it 
further  develops  the  system. 

With  respect  to  concerns  that  Nasdaq 
should  display  even  greater  information, 
the  Commission  believes  that  Nasdaq's 
proposed  NQDS  Prime,  which  will 
provide  on  a  real-time  basis,  all 
individual  attributable  quote  and  order 
information  at  the  three  best  price  levels 
displayed  in  the  NODF,  1 36  will  help  to 
address  these  concerns.  NQDS  Prime 
will  enhance  the  display  of  trading 
interest  and  provide  market  participants 
greater  information  in  making  order- 
routing  decisions.  The  Commission 
believes  that  this  will  provide  investors 
with  more  options  since  market 
participants  will  be  able  to  use  this 
information  to  access  liquidity  through 
Nasdaq  or  non-Nasdaq  systems  (such  as 
proprietary  links). 

1.  Non- Attributable  Quotes  and  Other 
Features 

Under  the  proposed  rule  change,  a 
SIZE  MMID,  representing  the  aggregate 
size  of  the  best-priced  non-attributable 
bids  or  offers,  will  be  displayed  in  the 
Nasdaq  Quotation  Montage  along  with 
.the  other  MMIDs  for  the  Nasdaq 
Quoting  Market  Participants  and  UTP 
Exchanges  displaying  attributable  size. 

The  Commission  received  several 
comment  letters  addressing  this  display 
feature  in  response  to  the  December  6, 
1999  notice.  137  One  commenter  believed 
that  there  is  a  risk  that  non-attributable 


'"As  discussed  in  Section  III.K.  supra,  the 
SuperMontage  will  not  be  implemented  until  after 
decimals  in  the  Spring  of  2001.  In  a  recent  study. 
SRI  Consulting  found  that  with  smaller  minimum 
pricing  increments,  liquidity  may  be  dispersed  as 
limit  orders  are  spread  over  smaller  price  intervals. 
See  SRI  Consulting.  Assessing  the  Impact  on 
Message  Traffic  of  Trading  Equities  and  Option  in 
Decimal  Increments  (Executive  Summary  at  p.  31) 
(April  16.  1999).  Therefore,  market  participants  may 
want  to  see  more  price  levels  away  from  the  BBO. 

'^  See  Amendment  No.  8.  supm  12.  At  least  one 
commenter  supported  the  addition  of  NQDS  Prime 
See  STA  Letter. 

"' See  December  6.  1999  notice,  supra  note  4. 
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proprietary  orders  will  be  susceptible  to 
manipulation  because  a  market  maker 
could  post  a  small  bid  tinder  its  own 
MMID  and  post  a  larger  sell  order 
anonymously.'^*  Another  commenter 
argued  that  because  Nasdaq  Quoting 
Maricet  Participants  and  DTP  Exchanges 
can  display  quotes/orders  anonymously 
uinder  the  proposed  rule  change,  a 
"moral  hazard"  might  be  created."^  The 
commenter  expressed  concern  that 
participants  with  weaker  credit  might 
"hide  behind  unattiibutable  quotations 
in  times  of  market  stress."  ^*°  Further, 
this  conmienter  noted  that  because  the 
solvency  of  a  participant's  counterparty 
may  be  unknown,  investor  confidence 
could  be  threatened.'*^  This  commenter 
also  opined  that  the  anonymous  display 
feature  will  deny  viewers  the 
opportunity  to  access  secondary  or 
tertiary  quotations  directiy.'^^  in 
addition,  one  commenter  believed  that 
order  entry  firms  could  use  the  feature 
to  access  ECNs  without  paying  an  access 
fee.i« 

Another  commenter  pointed  out  that 
the  NASD  has  not  revealed  how  it 
proposes  to  provide  participants  with 
transaction  reports.^^  This  conmienter 
stated  that  the  counterparty  to  a 
transaction  should  be  disclosed  at  the 
time  an  order  is  executed,  not  at  the  end 
of  the  trade  day.'^^  Tiiis  commenter 
explained  that  disclosure  of  a 
counterparty's  identity  at  the  time  of 
execution  is  critical  in  order  for  a 
market  participant  to  monitor  its 
intraday  credit  risk  exposure.'** 

In  response  to  some  of  the  issues 
raised  by  commenters,  the  NASD  has 
committed  to  assist  market  participants 
in  their  efforts  to  manage  operational 
and  credit  risk.'*''  Nasdaq  will  affix  the 
MMID  of  the  sender  to  all  directed 
orders,  delivered  non-directed  orders, 
and  delivered  preferenced  orders. 
Further,  preferenced  orders  and  non- 
directed  orders  that  are  executed  against 
a  market  maker  or  other  mcuket 
participant  that  participates  in  the 
automatic  execution  functionality  of  the 
system  will  residt  in  an  execution  report 
immediately  upon  execution  that 
identifies  all  of  the  parties  to  the  trade. 
This  is  true  if  a  non-directed  order  is 
executed  against  an  attributable  order  or 
a  non-attributable  order.'** 


"  See  ATD  Lener. 
>•  See  Bloomberg  Letter. 
*°  See  Bloomberg  Letter. 
*■  See  Bloomberg  Letter. 
*'  See  Bloomberg  Letter. 
"  See  Bloomberg  Letter. 
**  See  Island  Letter. 
«  See  Island  Letter. 
See  Island  Letter. 
*'  See  Amendment  No.  8.  supra  note  12. 
^  See  Amendment  No.  8,  supra  note  12. 


Two  commenters  believed  that  these 
features  will  allow  ECNs  to  deny  access 
to  their  quotes  through  SuperMontage  to 
non-subscribing  firms  that  do  not  pay 
their  fees.'*^  One  of  these  commenters 
believed  that  "[sjanctioning  the  denial 
of  quote  access  through  SuperMontage 
also  conflicts  with  [b]est  [e]xecution,  as 
a  firm  who  has  been  denied  access  may 
be  unable  to  hit  the  inside  bid  or 
offer."'*" 

As  an  initial  matter,  the  Commission 
notes  that  market  makers  currentiy  can 
enter  multiple  quotes/orders  by 
submitting  a  quote/order  to  Nasdaq  and 
orders  to  multiple  ECNs.  Under  the 
Commission's  Order  Handling  Rules,' ^^ 
a  market  maker  can  place  a  better-priced 
order  with  an  ECN  anonymously 
without  updating  its  quote  to  reflect  the 
better-priced  order,  as  long  as  the  ECN 
displays  the  order  in  the  public  market. 
Other  market  participants  also  may 
submit  orders  to  ECNs  and  have  their 
orders  traded  on  an  anonymous  basis. 
As  a  result,  market  participants  trading 
with  ECN  quotes  currently  are  subject  to 
a  certain  level  of  uncertainty  regarding 
their  idtimate  counterparty.  The 
SuperMontage  proposal  merely  provides 
market  makers  with  the  ability  to 
display  multiple  quotes  in  Nasdaq  on  an 
attributable  and  non-attributable  basis, 
which  is  consistent  with  the  ability  of 
market  makers  and  other  market 
participants  to  display  orders  on  ECNs 
today. 

The  Commission  believes  that  the  use 
of  non-attributable  quotes  (i.e.,  SIZE 
MMID)  in  the  SuperMontage  has  the 
potential  to  promote  the  display  of 
greater  market  interest  and  encourage 
greater  transparency  in  the  Nasdaq 
market.  The  ability  to  display  non- 
attributed  market  interest  may 
encourage  certain  market  participants  to 
submit  larger  quotes/orders,  particularly 
institutions  wishing  to  minimize  the 
market  impact  of  their  orders. 
Furthermore,  the  Commission  believes 
that  the  NASD  has  minimized  the 
concerns  raised  by  commenters 
regarding  the  identity  of  those  with 
whom  they  are  trading  by  affixing  the 
MMID  of  the  sender  on  delivered  orders 
and  identifying  the  counterparties  in 
execution  reports.  Moreover,  because 
only  Nasdaq  market  makers,  ECNs,  and 
UTP  Exchanges  can  enter  non- 
attributable  orders  into  the  system,  the 
range  of  participants  that  are 
responsible  for  non-attributable  orders 
on  their  own  behalf  or  for  an 
anonymous  customer  is  limited.  All 
Nasdaq  Quoting  Market  Participants 


have  established  clearing  arrangements 
and  credit  standings  monitored  by  the 
NASD  and  the  National  Securities 
Clearing  Corporation  ("NSCC").  UTP 
Exchanges  have  similar  provisions  to 
ensure  financial  responsibility. 
Moreover,  the  Commission  fully  expects 
that  the  NASD  will  monitor  the  use  of 
these  quotes/orders  with  a  view  towards 
preventing  manipulation.  Finally,  as 
discussed  further  below,  the 
Commission  notes  that  market 
participants  that  wish  to  interact  with  a 
specific  market  participant  still  will  be 
able  to  direct  or  preference  orders  to 
Nasdaq  Quoting  Market  Participants  and 
UTP  Exchanges,  including  ECNs. 

2.  Reserve  Size 

The  proposed  reserve  size  function 
will  allow  Nasdaq  Quoting  Market 
Participants  to  publicly  display  part  of 
the  full  size  of  their  order  or  interest, 
with  the  remainder  held  in  reserve  on 
a  non-attributable  basis. '^^  The  reserve 
size  function  requires  Nasdaq  Quoting 
Market  Participants  to  initially  display  a 
minimum  of  1,000  shares,  and  to  refi«sh 
the  displayed  size  by  a  minimum  of 
1,000  shares  each  time  the  displayed 
size  is  decremented  to  zero.  As 
originally  described  in  the  December  6, 
1999  notice,  reserve  size  would  have 
been  accessed  based  on  time  priority 
and  status  as  a  market  maker,  automatic 
execution  ECN.  or  order  delivery  ECN. 

Several  commenters  expressed 
support  for  the  reserve  size  feature.  ^^^ 
One  commenter  felt  that  the  reserve  size 
feature  would  benefit  investors, '** 
while  another  believed  it  would 
minimi2:e  the  adverse  market  price 
impact  associated  with  a  larger-sized 
order. '5*  Another  commenter,  however, 
suggested  that  the  reserve  size  feature 
should  be  altered  to  provide  market 
participants  with  incentives  to  display 
large  size  attributable  quotations.'** 

In  response  to  the  commenter,  in 
Amendment  No.  4,  the  NASD  added  the 
"size/time  priority"  characteristic  to  the 
reserve  size  function  to  provide  order 
execution  priority  for  orders  with  the 
larger  displayed  size  (after  being 
refreshed  out  of  reserve)  over  smaller 
displayed  sizes  (refreshed  out  of  reserve 
size),  with  time  priority  being  given  to 
identically  sized  quotes. '^^  In  addition, 
the  NASD  revised  its  original  Order 


»*»See  STA  Letter  and  Pershing  Letter. 

'"See  ST  A  Letter. 

"'  See  17  CFR  240.1  lAcl-l(cM5). 


^"  Market  makers  must  display  the  full  size  of 
customer  limit  orders  in  some  circumstances 
pursuant  to  the  Commission's  Order  Handling 
Rules. 

"3  See  rrc  Letter,  IT  AC  Letter:  and  First  Union 
Letter. 

'"  See  ITG  Letter. 

'*»  See  IT  AC  Letter. 

'^  See  Goldman  Sachs  Letter. 

'^'  See  Amendment  No.  4,  supra  note  6. 
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Execution  Algorithm  so  that  it  no  longer 
listinguished  between  the  reserve  size 
of  order  delivery  and  automatic 
execution  ECNs.'**  Instead,  the  reserve 
size  of  market  makers  and  ECNs  that  did 
not  charge  a  separate  access  fee  received 
priority  over  ECNs  that  charged  a 
separate  access  fee. 

In  response  to  the  NASD's  change  in 
Amendment  No.  4^  one  commenter 
questioned  the  Order  Execution 
Algorithm's  size/time  prioritization  of 
reserve  size.'*^  The  commenter 
expressed  concern  that  the  proposed 
algorithm  would  discourage  market 
participants  boia  displaying  orders 
greater  than  1,000  shares.'*"  Another 
commenter  believed  that  size/time 
priority  was  inconsistent  with  the  basic 
premise  of  time  priority  and  that  the 
first  quote  accessed  should  maintain 
priority  regardless  of  size.'*' 

In  Amendment  No.  7,  the  NASD  again 
revised  the  reserve  feature  to  give  equal 
priority  to  quotes/orders  of  ECNs  that 
charge  separate  access  fees  if  they 
indicate  that  the  price  improvement 
exceeds  the  fee  for  that  particular  quote/ 
order. '*2  In  further  response  to  the 
various  concerns  of  commenters 
concerning  the  Order  Execution 
Algorithm,  Nasdaq  amended  the  Order 
Execution  Algorithm  for  non-directed 
orders  to  allow  market  participants  to 
take  into  accoimt  their  objectives  in 
executing  their  orders  against  the 
displayed  and  reserve  size  of  Nasdaq 
Quoting  Market  Participants  and  UTP 
Exchanges. '^3  Nasdaq  now  permits 
market  participants  to  select  one  of 
three  Order  Execution  Algorithms: 
price/time  priority;  price/size/time 
priority;  and  price/time  priority  that 
accounts  for  ECN  fees. 
j  As  an  initial  matter,  the  Commission 
hotes  that  all  Nasdaq  Quoting  Market 
Participants  can  use  reserve  size.'**  As 
a  residt,  the  Commission  believes  that 
the  reserve  size  feature  should  give 
market  participants  greater  flexibility  in 
handling  large  orders.  In  particidar,  the 
reserve  size  could  prove  useful  to 
institutions  that  wish  to  minimize  the 
market  impact  of  their  orders.  Increased 
participation  should,  in  turn,  enhance 
the  depth  and  liquidity  of  the  market  for 
(jasdaq  securities,  to  the  benefit  of  all 

I  '"  Id.  Originally,  the  NASD  proposed  that  non- 
Viiected  orders  be  processed  pursuant  to  one 
Algorithm.  In  Amendment  No.  8,  the  NASD 
proposed  to  offer  market  participants  three 
algorithms  from  which  to  choose.  See  Amendment 
No.  8,  supra  note  12. 

>»«Seeia  Letter. 

"»  See  la  Letter. 

"'  See  Traders  Letter. 

1*2  See  Amendment  No.  7,  supra  note  10. 

>"  See  Amendment  No.  8,  supra. 

>«  See  Proposed  NASD  Rules  4710(b)(1)(B): 
4710(b)(2);  4701(y),  and  4701(t). 


market  participants.  In  this  regard,  the 
Commission  notes  that  ECNs  have  used 
reserve  size  features  for  years  with 
considerable  success. 

Two  requirements  should  ensure  that 
market  participants  continue  to  have  an 
incentive  to  display  their  quotes/orders. 
First,  market  participants  must  display 
a  minimum  of  1 ,0(X)  shares  to  use  the 
reserve  size  feature.  Second,  all 
displayed  quotations  at  the  same  price 
level  in  the  SuperMontage  generally 
will  have  priority  up  to  their  displayed 
size  over  all  reserve  size  at  the  same 
price  level.  Third,  market  forces  and 
competition  may  encourage  Nasdaq 
Quoting  Market  Participants  to  display 
greater  size  if  the  price/size/time 
algorithm  is  widely  used.  In  sum,  the 
Commission  concludes  that  Nasdaq's 
use  of  the  reserve  size  feature  is 
reasonable  and  could  result  in  increased 
depth  and  liquidity  in  Nasdaq.  The 
Commission,  however,  expects  the 
NASD  to  monitor  trading  to  ensure  the 
pro{>er  use  of  the  reserve  size  feature 
and  compliance  with  the  requirements 
applicable  to  the  use  of  reserve  size. 

B.  Order  Collector  Facility 

Under  the  proposal,  the  OCF  will:  (1) 
Transmit  to  Nasdaq  multiple  quotes/ 
orders  and  quotes/orders  at  multiple 
price  levels  entered  by  Nasdaq  Quoting 
Market  Participants  and  UTP 
Exchanges;'**  (2> accept  orders  to  access 
quotes/orders  displayed  (as  either 
attributable  or  non-attributable)  in  both 
the  NODF  and  the  Nasdaq  Quotation 
Montage;  and  (3)  unify  Nasdaq's 
delivery  of  Liability  C)rders  to  Nasdaq 
Quoting  Market  Participants  and  UTP 
Exchanges,  which  shoiild  minimize  the 
potential  for  dual  liability.  Upon  receipt 
of  an  order  seeking  to  access  displayed 
quotes/orders,  the  OCF  will  determine 
whether  to  deliver  an  order  or  an 
execution  based  on  the  manner  in 
which  the  market  participant  receiving 
the  order  participates  in  the  Nasdaq 
market.  For  example,  market  makers 
will  take  automatic  execution,'**  and 
ECNs  and  UTP  Exchanges  will  have  the 
option  of  taking  automatic  execution  or 
order  delivery.'*^ 

As  discussed  further  below,  the 
Commission  believes  that  the  proposed 
OCF  is  consistent  with  Sections 
15A(b)(6)i*«  and  llA(a){l)(C)(i)  of  the 
Act,'*^  particularly  with  Congress' 
finding  that  it  is  in  the  public  interest. 


>ss  A  UTP  Exchange  may  traiumit  only  a  single 
bid  or  single  offer  for  principal  quotes/orders,  but 
may  send  multiple  agency  quotes/orders.  See 
Proposed  NASD  Rule  4710(f). 

1"  See  Proposed  NASD  Rule  4701(u). 

'"'  See  Amendment  6,  supra  note  9. 

'"  15  U.S.C.  78o-3(b)(6). 

•••IS  U.S.C  78k-l(a)(lMCMi). 


and  appropriate  for  the  protection  of 
investors  and  the  maintenance  of  fair 
and  orderly  markets  to  assure  the 
economicsdly  efficient  execution  of 
securities  transactions.  The  OCF  should 
provide  market  participants  with  greater 
flexibility  to  reflect  their  buying  and 
selling  interest  at  various  price  levels  by 
allowing  them  to  transmit  multiple 
attributable  quotes/orders  at  multiple 
price  levels,  as  well  as  non-attributable 
quotes/ order&  that  conceal  the  identity 
of  the  responsible  participant  until 
executed. 

1.  Order  Entry  and  Access 

Under  the  proposal,  order  entry  firms, 
market  makers.  ECNs,  and  UTP 
Exchanges  will  be  able  to  access  quotes/ 
orders  by  submitting  directed  or  non- 
directed  orders  up  to  999,999  shares  in 
the  OCF.'^o  Large  orders  may  be 
submitted  as  non-directed  orders  and 
receive  automatic  execution,  subject  to 
the  possible  application  of  a  5-second 
interval  delay  between  successive  price 
levels  if  the  order  is  not  categorized  as 
.  a  Sweep  Order  or  cannot  be  filled 
completely  at  the  inside  price  plus  (or 
minus)  two  price  ticks. 

Five  commenters  expressed  concern 
about  access  to  the  system.'^'  One  of 
these  commenters  stated  that  the 
SuperMontage,  as  proposed,  was  too 
limited,  and  should  permit  all  NASD 
members  to  enter  non-attributable  limit 
orders  in  the  system. '^^  One  commenter 
specifically  expressed  concern  that 
order  entry  firms  would  be  excluded 
from  receiving  automatic  executions  for 
proprietary  orders  sent  to  the  system.  "^ 

Tne  Commission  believes  that  the 
NASD  has  adequately  addressed  the 
commenters'  concerns  that  access  to  the 
proposed  system  is  too  limited.  First, 
the  NASD  has  stated  that  order  entry 
firms,  as  well  as  Nasdaq  Quoting  Market 
Participants  and  UTP  Exchanges,  may 
enter  either  directed  or  non-directed 
orders  intended  for  execution  into  the 
OCF.  Moreover,  order  entry  firms 
sending  proprietary  orders  to  the  system 
to  access  market  maker  quotes/orders 
will  receive  automatic  execution  of 
those  orders.  Second,  the  Ck}mmission 
believes  that  it  is  reasonable  for  Nasdaq 
to  limit  the  ability  to  display  quotes/ 
orders  to  registered  market  makers, 
ECNs,  and  UTP  Exchanges.  These 
participants  have  certain  obligations 


""Currently,  Nasdaq  can  only  handle  orders  up 
to  9,900  shares.  However,  if  a  market  participant 
enters  an  order  for  automatic  execution  that  exceeds 
9,900  shares,  the  OCF  will  break  the  order  up  into 
multiples  of  9,900  shares  and  execute  the  orders. 

>'«  See  MPBS  Letter;  ITG  Letter  ETA  Letter,  CHX 
Letter  and  ATD  Letter. 

I''  See  rrc  Letter:  See  also  MPBS  Letter. 

'"See  ATD  Letter. 
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under  the  Exchange  Act,  including 
those  under  the  Order  Handling  Rules. 
Market  makers  in  particular  have 
unique  obligations  under  NASD  rules, 
such  as  the  requirement  to  maintain 
continuous  two-sided  markets.  ECNs 
offer  efficient  display  and  execution 
systems  for  limit  orders.  Limiting  the 
ability  to  enter  non-attributable  limit 
orders  into  the  system  to  market  makers 
and  ECNs  encourages  their  participation 
in  the  Nasdaq  market,  whic^ 
strengthens  the  Nasdaq  market  as  a 
whole.  Accordingly,  the  Commission 
concludes  that  the  OCF  is  reasonably 
designed  to  provide  order  entry  Brms,  as 
well  as  market  makers,  ECNs,  and  UTP 
Exchanges,  with  prompt  access  that  is 
not  unfeirly  discriminatory  to  the 
current  inside  market  in  Nasdaq 
securities.  ^^*  By  facilitating  the  prompt 
and  efficient  execution  of  orders  at  the 
best  available  prices  in  Nasdaq,  the  OCF 
should  strengthen  the  Nasdaq  market, 
which  will  benefit  market  participants 
and  investors. 

2.  Non-Marketable  Limit  Orders 

As  originally  proposed,  marketable 
limit  orders  entered  into  the 
SuperMontage  that  became 
uiunarketable  prior  to  execution  would 
have  been  held  in  the  queue  for  90 
seconds  to  enable  the  order  to  retain 
time  priority  should  it  become 
marketable  again.  One  commenter 
opined  that  this  treatment  of  limit 
orders  would  violate  the  Commission's 
Order  Handling  Rules. »^5 

Under  Amendment  No.  8,  non- 
directed  orders  entered  by  order-entry 
firms  must  be  designated  as  immediate 
or  cancel  orders,  while  orders  entered 
by  Nasdaq  Quoting  Market  Participants 
and  UTP  Exchanges  may  be  designated 
as  inunediate  or  cancel.  As  a  result,  if 
an  order-entry  firm  enters  a  marketable 
limit  order  that  becomes  uiunarketable 
after  entry  into  the  system,  Nasdaq  will 
return  the  order  (or  die  unexecuted 
portion  thereof)  to  the  entering  party. '^^ 
If  a  Nasdaq  Quoting  Market  Participant 
or  UTP  Exchange  enters  a  marketable 
limit  order  that  becomes  uiunarketable 
after  entry  and  is  not  designated 
immediate  or  cancel,  the  system  will 
reformat  the  order  and  display  it  as  a 
quote/order  on  behalf  of  the  entering 
participant. 

The  Commission  believes  that  the 
NASD's  amendment  addresses  concerns 
about  the  SuperMontage  retaining 


undisplayed  orders  in  the  system. 
Further,  the  Commission  notes  that  the 
NASD  must  comply  with  the  Order 
Handling  Rules  and  the  dissemination 
of  bids  and  offers. 

C.  Quote  Refresh  and  Revised  SOESed- 
Out-of-the-Box  Procedures 

Under  the  proposed  rule  change, 
market  makers  can  refi«sh  size  and 
price  using  the  QR  function  if  their 
quotes  are  decremented  to  zero.  If  a 
market  maker  uses  QR,  but  has  an 
attributable  quote/order  in  the  system 
that  is  priced  at  or  better  than  the  quote/ 
order  created  by  QR.  Nasdaq  will 
display  the  better-priced  or  equally- 
priced  attributable  quote/order  in  the 
system.  If  a  market  maker  is  not  using 
QR  and  the  market  maker  has  given 
Nasdaq  multiple  attributable  quotes/ 
orders,  Nasdaq  will  display  the  market 
maker's  next  best-priced  attributable 
quote/order  if  its  displayed  quote/order 
has  been  decremented  to  zero.  In 
addition,  if  a  market  maker's  quote  is 
closed  for  three  minutes,  and  the  market 
maker  has  failed  to  transmit  a  revised 
attributable  quote/order,  the  market 
maker's  quote  will  be  automatically 
reopened  at  the  lowest  bid  and  highest 
offer  currently  being  displayed  for  a 
normal  unit  of  trading. 

One  commenter  applauded  the 
NASD's  decision  to  reduce  the  time 
period  that  market  makers  have  for 
updating  their  quotes  from  five  to  three 
minutes.'^'  This  commenter  and 
another  commenter.  however,  believed 
that  the  3-minute  grace  period  during 
which  a  quote  could  be  closed  was  too 
long.''"  In  addition,  the  commenter 
believed  that  the  NASD's  proposal  to 
restore  a  quote  after  the  three-minute 
grace  period  to  the  outside  displayed 
quote/order  was  contrary  to  the  NASD's 
policy  on  autoquotes  reflected  in  NASD 
IM  4613.'^'  Another  commenter  opined 
that  there  could  be  a  large  number  of 
market  makers  that  are  not  in  the  market 
as  their  size  is  decremented  to  zero, 
particularly  during  times  of  significant 
market  volatility.  ••*• 

The  Commission  believes  that  the  QR 
function  of  the  OCF.  together  with  the 
reserve  size  refresh  function,  should 
help  market  makers  maintain 
continuous,  two-sided  quotes  and 
thereby  facilitate  market  liquidity.  In 
particular,  the  SuperMontage's 


"*  Several  ECNs  believe  that  the  automatic 
execution  feature  of  the  CXU',  among  other  things, 
is  anti-competitive.  These  conunents  are  discussed 
in  Section  V.I,  infra. 

"*  See  Archipelago  Letter  (citiiig  Exchange  Act 
Rule  llAcl-l(b)(l)(i)). 

""  See  Amendment  No.  8.  supra  note. 


>"  See  ETA  Letter. 

*"  See  ETA  Letter  and  MSDW  Letter. 

""See  ETA  Letter.  The  Commission  notes  that 
NASD  IM  4613  bans  automated  quote  updates  or 
tracking  of  inside  quotations  in  Nasdaq  subject  to 
two  exceptions.  The  Commission  notes  that  the 
revised  SOESed — Out-of-the-Box  procedures  are  not 
related  to  the  inside  market. 

>*o  See  Island  Letter. 


automatic  refreshing  and  reopening  of 
the  market  maker's  quote  for  a  normal 
unitTof  trading  (generally  100  shares)  at 
the  lowest  bid  and  highest  offer 
ciurendy  being  displayed  in  that 
security  should  assist  market  makers  in 
the  management  of  their  quotes  and  also 
ensure  a  market  maker's  continued 
participation  in  the  market.  Under  the 
NASD's  current  rules..if  a  market  maker 
fails  to  restore  its  quote  in  a  security 
within  five  minutes  after  the  quote  is 
decremented  to  zero,  then,  subject  to 
certain  exceptions,  that  market  maker  is 
prohibited  from  re-entering  its  quote  for 
20  days.  The  current  rule  thus 
effectively  eliminates  the  participation 
of  market  makers  for  20  days  (also 
knowna  as  being  "SOESed-out-of-the- 
box").  In  contrast,  the  revised 
procedures  should  help  to  ensure  the 
presence  of  liquidity  providers  in  the 
market. 

The  Commission  believes  that  Nasdaq 
has  struck  an  appropriate  balance  by 
eliminating  the  SOESed-out-of-the-box 
penalty  while  adding  features  to  assist 
market  makers  with  their  quote 
management,  and  by  reducing  the  time 
that  a  quote  may  be  in  a  closed  state 
from  five  minutes  to  three  minutes.  The 
Commission  fully  expects,  however, 
that  the  NASD  will  monitor  the  use  of 
the  system  defaults  by  market  makers  to 
ensure  that  they  do  not  become  a 
surrogate  for  meaningful  market  making, 
and  that  the  NASD  will  reevaluate  the 
penalties  against  market  makers  for 
failure  to  properly  maintain  two-sided 
quotes  if  there  is  a  decline  in  the  overall 
quality  of  market  making,  particularly 
dtuing  market  volatility. 

D.  Order  Execution  Algorithms 

The  originally  proposed  Order 
Execution  Algorithm,  described  in  the 
December  6. 1999  notice,  distinguished 
between  market  makers  and  ECNs  that 
participated  in  the  automatic  execution 
functionality  of  the  system  and  ECNs 
that  participated  in  the  order  delivery 
functionality  of  the  system.  Market 
participants  that  received  automatic 
executions  would  have  been  given 
priority  in  the  Order  Execution 
Algorithm. 

Six  commenters  criticized  the  NASD's 
proposed  Order  Execution 
Algorithm.'*'  Three  of  these 
commenters  specifically  opposed  the 
Order  Execution  Algorithm's 
prioritization  of  automatic  execution 


>»'  See  Bloomberg  Letter:  AOM  Letter,  Merrill 
Lynch  Letter;  Instinet  Letter:  NexTrade  Letter;  and 
CHX  Letter.  One  commenter  believed  that  by 
ranking  customer  orders  by  the  status  of  the 
delivering  broker,  the  Order  Execution  Algorithm 
impedes  efficient  order  interaction.  See  ACIM 
Letter. 


Federal  Register /Vol.  66,  No.  18 /Friday,  January  26,  2001 /Notices 


8037 


Ifi 


participants  (i.e.,  market  makers  and 
ECNs  that  accept  automatic  executions) 
over  order  delivery  participants. '^^ 

In  response,  the'NASD  amended  the 
Order  Execution  Algorithm,  eliminating 
the  distinction  between  automatic 
execution  participants  and  order 
delivery  participants. '^^  jjj  ligy  of  this 

distinction,  the  NASD  proposed  to  give 
ECNs  that  do  not  charge  a  separate 
quote  access  fee  priority  over  those  that 
do.'*^  After  receiving  comments  on  this 
proposed  change, '^^  the  NASD  again 
revised  the  Order  Execution 

gorithm.'^s 

In  Amendment  No.  7.  the  NASD 
proposed  that  the  Order  Execution 
Algorithm  would  execute  non-directed 
orders,  based  on  time  priority,  against: 
(1)  The  displayed  quotes/orders 
(attributable  and  non-attributable)  of 
market  makers,  ECNs  that  do  not  charge 
a  separate  quote  access  fee  to  non- 
subscribers,  ECNs  that  charge  a  separate 
quote  access  fee  to  non-subscribers  but 
indicate  that  the  price  improvement 
offered  by  their  quote/order  exceeds  the 
separate  quote  access  fee,  and  non- 
attributable  quotes  reflecting  agency 
interest  of  a  UTP  Exchange;  (2) 
displayed  interest  of  ECNs  that  charge  a 
separate  quote  access  fee  and  do  not 
indicate  that  the  price  improvement 
offered  by  their  quote/ order  exceeds  the 
separate  quote  access  fee;  (3)  reserve 
size  of  market  makers.  ECNs  that  do  not 
charge  a  separate  quote  access  fee.  and 
ECNs  that  indicate  that  the  price 
improvement  for  their  quote/order  is  in 
excess  of  their  quote  access  fee  (in  size/ 
time  priority);  (4)  reserve  size  of  ECNs 
that  diarge  a  separate  quote  access  fee 
and  do  not  indicate  that  the  price 
improvement  offered  by  the  specific 
quote/order  exceeds  the  separate  quote 
access  fee  (in  size/time  priority);  and  (5) 
principal  quotes  of  UTP  Exchanges.'*' 

In  response  to  these  changes,  certain 
commenters  again  expressed  objections 


^"  See  Instinet  Letter:  Bloomberg  Letter:  and 
NexTrade  Letter.  Instinet  suggested  that  the  inferior 
priority  of  order  delivery  participants  will  (1) 
impair  the  ability  of  participants  to  obtain  best 
execution  for  their  customers;  and  (2)  improperly 
influence  investors'  choices  of  trading  venues  and 
inhibit  the  interaction  of  pools  of  liquidity. 

'"  See  Amendment  No.  4,  supra  note  6. 

'**  For  a  discussion  of  how  ECNs  are  treated 
under  the  Order  Execution  Algorithms,  see  Section 
V.0.3,  infra.  One  commenter  expressed  support  for 
the  Order  Execution  Algorithm's  basic  foundation, 
execution  of  orders  based  on  price/time  priority, 
stating  that  this  would  encourage  competition.  See 
Bannon  Letter. 

>*s  These  comments  are  discussed  in  detail  in 
Section  V.0.3.a,  infra. 

'*"  See  Amendment  No.  7,  supra  note  10. 

>"  See  Amendment  Nos.  4  and  7,  supra  notes  6 
and  10.  The  SuperMontage  would  have  initially 
executed  non-directed  orders  of  Nasdaq  Quoting 
Market  Participants  against  their  own  quotes/orders 
that  are  at  the  BBO. 


to  the  Order  Execution  Algorithm. '"■ 
Four  commenters  suggested  that  the 
Nasdaq  system  should  be  premised  on 
strict  price/time  priority.'**  Another 
commenter  suggested  that  the  NASD 
replace  the  Order  Execution  Algorithm 
with  a  piuely  directed  system,  similar  to 
SelectNet.'^  One  commenter  believed 
that  access  fees  should  not  affect  the 
determination  of  the  BBO.'«i 

In  response  to  these  commenters,  in 
Amendment  No.  a,'*^  the  NASD 
amended  the  proposal  to  give  market 
participants  that  enter  non-directed 
orders  several  options  as  to  how  their 
orders  will  interact  with  quotes/orders 
in  Nasdaq:  price/time;  price/size/time; 
price/time  that  accoimts  for  ECN  access 
fees;  and  preferencing  at  the  best 
price. '^3  xije  SuperMontage  will  be 
programmed  to  default  to  the  price/time 
priority  algorithm  for  non-directed,  non- 
preferenced  orders.  With  all  three 
algorithms  for  non-directed,  non- 
preferenced  orders,  the  system  will 
make  an  exception  for  orders  entered  by 
a  Nasdaq  Quoting  Market  Participant 
when  that  NaSdaq  Quoting  Market 
Participant  is  at  the  inside  market.'** 

One  commenter  supported  the 
NASD's  revision  of  the  system's 
algorithms  stating  that  generally 
"market  participants  are  better  off  when 
they  can  make  informed  choices."'*^ 
Another  commenter  also  supported  the 
NASD's  elimination  of  the  per  se 
treatment  of  ECN  order  access  fees.'** 

However,  three  commenters  stated 
that  giving  participants  a  choice  of 
algorithms  was  an  unacceptable 
compromise  because  participants  still 
would  be  offered  an  algorithm  that 
discriminated  against  ECN  orders.'*^ 
Specifically,  one  commenter  believed 
that  it  would  be  market  makers,  not 
investors,  making  this  election,  and  that 


"»  See  BRUT  Letter  Instinet  Letter:  ACIM  Letter 
Bradley  Letter,  Archipelago  Letter:  Phlx  Letter: 
Scudder  Kemper  Letter  CFA  Letter  and  Bloomberg 
Letter.  These  comments  are  discussed  in  detail  in 
Section  V.D.3,  infra. 

>•«  See  AQM  Letter:  Archipelago  Letter;  TRPA 
Letter:  and  Scudder  Kemper  Letter. 

'•o  See  Archipelago  Letter. 

>•'  See  TRPA  Letter. 

'"  See  Amendment  No.  8,  supra  note  . 

**^  Market  makers  and  ECNs  will  not  lose  time 
priority  for  updating  trading  interest  to  display 
greater  size.  Proposed  NASD  Rule  4707(aM2). 

'^  See  Section  V.D.2,  infra,  for  a  discussion  of 
preferenced  orders. 

"*  See  CHX  Letter.  See  also,  discussion  at 
Section  V.0.4  regarding  the  commenter's  concerns 
regarding  the  treatment  of  UTP  Exchanges. 

'••  See  IQ  Letter.  This  commenter  also  supported 
maintaining  time  priority  when  a  market 
participant  increases  its  displayed  size.  See  also 
CFA  Letter  (supporting  price/time  dehult 
algorithm). 

'"  See  CFA  Letter  Investment  Companies  Letter: 
and  NY  Letter:  see  also  Scudder  Kemper  Letter. 
Adriaanse  Letter:  and  Silverman  Letter. 


marker  makers  would  put  investors' 
orders  entered  on  ECNs  behind  market 
makers  to  avoid  interacting  with 
ECNs.'**  Another  commenter  believed 
that  the  default  algorithm,  in  part, 
provided  "a  level  of  institutional  and 
regulatory  legitimacy  to  ECN  access 
fees,  even  though  the  vast  majority  of 
market  participants  consider  those  fees 
invalid  and  have  never  had  the 
opportunity  to  debate  or  challenge 
them."'**  "Two  commenters  also 
believed  that  investors'  orders  should  be 
executed  against  first. ^WJ  In  addition, 
four  commenters  generally  supported 
executions  based  on  strict  price/time 
priority.20' 

Seven  commenters  also  objected  to 
the  addition  of  the  price/size/time 
algorithm  proposed  in  Amendment  No. 
8.202  Two  of  these  commenters  stated 
that  granting  size  priority  ahead  of  time 
priority  woiild  negate  the  incentive  for 
price  improvement. 2"3  [q  addition,  one 
of  the  commenters  argued  that  the  price/ 
size/time  algorithm  would  offer  little,  if 
any.  benefit  because,  under  the  other 
two  algorithms,  participants  would  still 
have  the  ability  to  sweep  through  all 
orders  at  a  given  price  level.^**  Further, 
this  commenter  noted  that  participants 
could  utilize  directed  orders  to  send  an 
order  to  a  participant  displaying  greater 
size.^°^  Another  commenter  believed 
that  the  price/size/time  algorithm  would 
handicap  small  retail  traders  that  rely 
on  limit  orders  to  avoid  the  uncertain 
execution  risk  of  market  orders  sold  to 
wholesale  trading  interests. 2°®  One 
commenter  stated  that  the  price/size/ 
time  algorithm  was  an  imacceptable 
effort  to  attract  larger  orders.^"^ 

As  discussed  in  more  detail  below, 
the  Commission  finds  that  the  Order 
Execution  Algorithms  are  consistent 
writh  Section  15A(b)(6)  of  the  Act2«» 
because  they  do  not  unfairly 
discriminate  against  customers,  issuers, 
brokers  or  dealers.  The  Commission  also 
finds  that  the  algorithms  are  consistent 
widi  Section  1 1 A  of  the  Act  ^o*  in  that 
they  promote  the  creation  of  a  national 


'""  See  Investment  Companies  Letter. 

'••  See  STA  Letter:  see  also  Pershing  Letter. 

*"•>  See  Vanguard  Letter  and  Instinet  Letter. 

""  See  Vanguard  Letter:  Security  Investment 
Company  Letters:  IQ  Letter:  and  NY  Letter  see  also 
Scudder  Kemper  Letter. 

»»»  See  la  Letter:  ACIM  Letter.  Scudder  Kemper 
Letter:  Suss  Letter;  Birmingham  Letter  Adriaanse 
Letter,  and  Vanguard  Letter. 

'<"  See  IQ  Letter  and  Vanguard  Latter.  See  alao 
Adriaanse  Letter. 

*^See\Cl  Letter  see  also  Vanguard  Letter. 

«»  See  la  Letter. 

«»  See  ACIM  Letter. 

'<"  See  Scudder  Kemper  Letter. 

»<»15U.S.C78o-3(bK6). 
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market  system  by  helping  to  create  the 
opportunity  for  more  efficient  and 
effective  markets,  maintain  &ir  and 
orderly  markets,  and  assure  the 
economically  efficient  execution  of 
securities  transactions.  Although  none 
of  the  algorithms  maintains  pure  price/ 
time  priority,  they  afford  price/time 
priority  to  a  wider  range  of  orders  than 
,is  currently  available  in  Nasdaq. 

The  Commission  believes  that  the 
NASD's  decision  to  retain  the  algorithm 
that  executes/delivers  orders  on  a  price/ 
time  priority  basis,  taking  into  account 
ECN  quote  access  fees,  as  one  of  the 
algorithms  offered,  is  acceptable.  The 
Commission  does  not  believe  that  the 
proposed  algorithm  unfairly 
discriminates  against  ECNs,  particularly 
in  light  of  the  fact  that  participants  may 
choose  either  of  two  other  algorithms 
that  do  not  consider  ECN  fees.^'"  The 
choice  rests  with  the  participant 
entering  an  order.  By  offering  three 
algorithms,  participants  may  interact 
with  the  SuperMontage  based  on  their 
preferences  and  priorities.  For  example, 
at  least  one  ECN  commenter  argued 
prior  to  Amendment  No.  8  that  market 
participants  frequently  place  greater 
importance  on  price  improvement 
offered  by  ECNs  than  on  the  access  fees 
they  charge,  and  therefore,  they  prefer  to 
interact  with  ECNs.^"  Thus, 
presumably,  these  market  participants 
would  use  the  SuperMontage's  default 
algorithm  based  on  price/time  priority 
to  interact  with  ECNs  that  offer  price 
improvement.  For  the  same  reason,  the 
Commission  believes  that  the  default 
algorithm  is  acceptable.  Those  market 
participants  that  elect  to  take  into 
account  ECN  fees  may  do  so  under  the 
price/time  algorithm  that  takes  into 
accoimt  ECN  fees. 

The  Commission  also  concludes  that 
the  NASD's  algorithm  based  on  price/ 
size/time  priority  is  consistent  with  the 
statute.  This  algorithm  will  assist 
participants  in  quickly  assessing 
liquidity  in  a  dynamic  trading 
enviroimient,  while  rewarding  liquidity 
providers,  particularly  in  a  deciinals 
environment  where  liquidity  may  be 
spread  over  a  greater  number  of  trading 
increments.  The  Commission 
acknowledges  concerns  raised  by 
commenters  that  the  choice  of 
cdgorithms  lessens  the  importance  of 
time  priority,  and  thus  may  provide  less 
incentive  to  aggressively  enter  better- 
priced  quotes.  However,  as  stated  above, 
the  three  algorithms  proposed  by  the 
NASD  afford  greater  price/time  priority 
than  currently  exists  in  the  market. 


The  Conunission  notes  that  today 
most  orders  in  Nasdaq  securities  are 
executed  directly  between  Nasdaq 
participants,  not  using  Nasdaq  systems. 
No  price/time  priority  rules  apply  to 
this  trading,  other  than  a  market  maker's 
duty  to  protect  its  customer  limit  orders 
before  trading  as  principal.  While  price 
priority  is  generally  honored  as  a  market 
principle  in  executing  orders  outside  of 
Nasdaq's  systems,  time  priority  is  not 
accorded  to  quotes  in  this  trading.  Even 
after  SuperMontage  is  implemented, 
many  orders  probably  will  be  executed 
outside  of  SuperMontage  free  firom  time 
priorities. 

The  Commission  does  not  believe  that 
entering  orders  into  the  SuperMontage 
should  be  mandated.  Therefore, 
requiring  time  priority  within 
SuperMontage  nms  the  risk  of  reducing 
market  participants'  willingness  to  enter 
orders  into  SuperMontage,  undermining 
its  effectiveness.  For  this  reason,  the 
Commission  believes  that  providing  the 
choice  of  a  price/size/time  priority 
algorithm  is  a  statutorily-permissible 
balance  between  encouraging  liquidity, 
accommodating  the  preferences  of 
market  participants,  and  maintaining 
time  priority.  Furthermore,  while  this 
algorithm  may  reduce  the  incentive  to 
be  the  first  with  the  better  price,  it  may 
encourage  a  Nasdaq  Quoting  Market 
Participant  to  display  greater  size.  By 
providing  this  choice  of  algorithms, 
SuperMontage  will  allow  broker/ dealers 
to  manage  their  orders  in  SuperMontage 
to  obtain  the  best  execution  as  they 
would  in  the  dealer  market  where  time 
priority  does  not  apply,  while  still 
increasing  order  interaction  within 
SuperMontage.  The  Conunission  also 
believes  that  the  choice  of  algorithms 
could  promote  greater  competition  and 
innovation  among  market  centers  and 
market  participants. 

1.  Matching  Against  a  Participant's  Own 
Quote/Order  at  the  BBO 

All  three  Order  Execution  Algorithms 
first  match  orders  entered  by  a  Nasdaq 
Quoting  Market  Participant  against  its 
own  quote/order  on  the  other  side  of  the 
market  if  the  Nasdaq  Quoting  Market 
Participant  is  at  the  BBO.  Several 
commenters  expressed  support  for  this 
internalization  featiu«  of  the  Order 
Execution  Algorithm.  ^'^  x^e 
commenters  believed  that  matching  a 
market  participant's  order  against  the 
market  participant's  quote/order  if  the 
market  participant  is  at  the  BBO  will 
enable  market  participants  to  better 
manage  their  order  flow  while  at  the 
same  time  providing  customers  with 


best  execution.  2"  Without  the 
internalization  feature,  one  commenter 
wrote,  "the  [proposed  Nasdaq]  system 
begins  to  look  like  a  central  limit  order 
book  ["CLOB"],"  which  the  commenter 
opposed.*^* 

Five  commenters,  however, 
questioned  or  opposed  the  proposal's 
internal  matching  provision.^**  One  of 
these  conmienters  opined  that  the 
internalization  of  orders  could  impede 
access  to  liquidity  and  price  discovery 
for  market  participants,  especially  if  a 
significant  amount  of  a  particular 
security's  daily  volume  is 
internalized.^'^  Two  commenters  stated 
that  market  makers  receiving  directed 
orders  should  be  under  an  affirmative 
obligation  to  seek  price  improvement.^^' 
One  of  the  two  commenters  also  stated 
that  the  internalization  function 
provided  a  disincentive  for  market 
makers  to  price  improve.^'*  This 
commenter  suggested  that  the 
internalization  function,  combined  with 
the  inferior  priority  of  ECNs  that  charge 
separate  access  fees,  would  reduce 
market  maker  incentives  to  better  the 
national  BBO.^'^  Another  commenter 
expressed  strong  opposition  to  the 
internalization  function  of  the 
SuperMontage,  arguing  that  it  was  an 
example  of  the  proposal's  bias  towards 
market  maker  interests.^^" 

The  Commission  recognizes  that, 
today,  trading  interest  in  the  Nasdaq 
market  is  largely  divided  among 
different  market  centers.  It  is  primarily 
a  dealer  market,  in  which  multiple 
market  makers  compete  for  order  flow 
based  on  a  variety  of  factors,  including 
internalization  and  payment  for  order 
flow  arrangements.^^'  Under  these 
arrangements,  orders  are  routed  to  a 
particular  market  maker  that  has  an 
opportunity  to  execute  the  orders  as 
principal  without  facing  significant 
competition  from  investors  or  other 


"0  See  discussion  in  Section  V.D.3.a,  infra. 
*"  See  Instinet  Letter. 


'"  See  STA  Letter  MSDW  Letter,  and  STANY 
Letter. 


2"  See  STA  Letter;  MSDW  Letter:  and  STANY 
Letter. 

2i<  See  STANY  Utter.  J 

'"  See  la  Letter;  Instinet  Letter;  CFA  Letter; 
Bloomberg  Letter;  and  ACIM  Letter. 

2'6See  la  Letter:  see  also  Scudder  Kemper  Letter. 

2"  See  ACIM  Letter,  and  CFA  Letter. 

"•  See  ACIM  Letter;  see  also  Scudder  Kemper 
Letter. 

2">See  AQM  Letter;  see  also  Bradley  Letter. 

2*°  See  Instinet  Letter;  see  also  Bloomberg  Letter 
and  Bradley  Letter. 

"^  See  Securities  Exchange  Act  Release  No. 
42450  (February  23,  2000),  65  FR  10577  (February 
28,  2000).  In  September  1999.  for  example,  there 
was  an  average  of  1 1 .4  market  makers  per  Nasdaq 
issue.  NASD.  <http:// 

www.marketdata.nasdaq.com>  (visited  December 
11, 1999).  There  was  an  average  of  47.5  market 
makers  in  the  top  1%  of  issues  by  daily  dollar 
trading  volume,  24.0  market  makers  in  the  next  9% 
of  issues,  and  4.9  market  makers  in  the  bottom  10% 
of  issues.  Id. 
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dealers  who  may  wish  to  interact  with 
the  directed  order  flow.  Thus,  presently, 
market  makers  internalize  order  flow 
without  ever  providing  access  to  any 
other  market  participants  publicly 
displaying  their  quotes/orders. ^^^  n  [g 

unlikely  that  market  makers  will  enter 
customer  market  orders  into 
SuperMontage  rather  than  simply 
internalizing  them  directly.  StUl,  the 
internal  matching  fimction  attempts  to 
encourage  market  makers  to  enter  these 
orders  into  SuperMontage  where 
superior  quotes  would  have  some 
chance  of  interacting  with  them.  The 
Commission  believes  that  the 
SuperMontage's  internalization  feature 
is  a  reasonable  attempt  to  encourage 
Nasdaq  Quoting  Market  Participants  to 
include  their  customer  orders  in  a 
system  that  will  provide  greater 
transparency  and  accessibility  to  other 
participants,  and  could  lead  to  a  more 
transparent  and  seamless  integration  of 
internalizing  market  makers  with  the 
rest  of  the  marketplace. 

The  Commission  reiterates,  however, 
that  its  approval  of  this  aspect  of  the 
proposal  is  based  on  the  structure  of  the 
existing  dealer  market  and  the  voluntary 
nature  of  the  SuperMontage.  The 
Commission  also  reiterates  its  long- 
standing position  that,  while  a  broker 
does  not  necessarily  violate  its  duty  of 
best  execution  by  internalizing  its 
agency  orders,  the  duty  also  is  not 
necessarily  satisfied  by  routing  orders  to 
a  market  center  that  merely  guarantees 
an  execution  at  the  national  BBO 
without  taking  into  accoimt  the 
possibility  of  price  improvement.  ^^^ 

2.  Preferenced  Orders 

1 1  Prior  to  Amendment  No.  8,  one 
commenter  recommended  bringing  back 
preferencing,  arguing  that  it  would 
separate  quotation  collection  and 
accessing  technologies,  because  "market 
participants  would  be  able  to  respond  to 
quotations  in  the  market  place  without 
placing  their  orders  in  the 
SuperMontage  ECN  order  book. 
Accordingly,  participation  in  the 
SuperMontage  could  then  more 
appropriately  be  said  to  be 
voluntary."  224 


"^  According  to  the  NASD,  only  26%  of  the  share 
volume  and  36%  of  trades  in  Nasdaq  are  executed 
using  SOES  or  SelectNet.  See  e-mail  to  William 
Atkinson,  OfRce  of  Economic  Analysis, 
Commission,  from  Michael  Edleson.  Senior  Vice 
President,  Chief  Economist.  NASD,  dated  August 
18.  2000. 

^"  See  Securities  Exchange  Act  Release  No. 
42450  at  notes  48  and  49  and  accompanying  text, 
supra  note  221;  see  also  Securities  Exchange  Act 
Release  No.  35751  (May  22.  1995),  60  FR  27997 
(May  26, 1995)  ("Manning  11")  (prohibiting  market 
makers  from  trading  ahead  of  their  customer  limit 
orders  in  Nasdaq  securities). 

"*  See  Bloomberg  Letter; 


In  response  to  the  commenter,  the 
NASD  amended  the  proposal  to  includa 
a  new  class  of  order  called  a  preferenced 
order.225  The  NASD  proposed  two 
possible  approaches  to  preferenced 
orders:  preferenced  orders  with  no  price 
restrictions  (Alternative  A)  and 
preferenced  orders  only  at  the  best  price 
(Alternative  B). 

Two  commenters  supported 
Alternative  A,  because  it  would  provide 
flexibility.228  Another  commenter,  who 
did  not  specifically  support  Alternative 
A,  opposed  the  adoption  of  Alternative 
B  because  it  would  constitute  a  first  step 
in  transforming  the  SuperMontage  into 
a  CLOB. 227  However,  other  commenters 
disagreed,  claiming,  for  example,  that 
allowing  market  makers  to  preference 
orders  away  from  the  BBO  would  give 
them  the  ability  to  trade  with  each  other 
and  ignore  better-priced  quotes/orders 
offered  by  other  participants. 228  The 
NASD  responded  by  withdrawing 
Alternative  A.  229 

Under  the  ciuxent  proposal,  a  market 
participant  entering  a  preferenced  order 
must  designate  by  MMID  the  Nasdaq 
Quoting  Market  Participant  or  UTP 
Exchange  against  which  the  order  is  to 
be  executed  or  delivered.  The 
preferenced  order  will  be  entered  into 
the  non-directed  order  process,  and  vrill 
be  considered  a  Liability  Order.    * 
Preferenced  orders  will  be  processed  in 
the  same  queue  as  non-directed  orders. 
Additionally,  like  non-directed  orders,  a 
preferenced  order  will  be  delivered  as 
an  order  to  an  ECN  or  UTP  Exchange 
that  does  not  participate  in  the 
automatic  execution  fimctionality  of  the 
system,  or  will  be  delivered  as  an 
execution  against  market  makers  as  well 
as  ECNs  or  UTP  Exchanges  that  choose 
to  accept  automatic  executions. 

When  a  preferenced  order  is  next  to 
be  executed  within  the  non-directed 
order  queue,  the  preferenced  order  will 
be  executed  (or  delivered  for  execution) 
against  the  preferenced  Nasdaq  Quoting 
Market  Participant  or  UTP  Exchange  to 
which  the  order  is  being  directed  only 
if  the  Nasdaq  Quoting  Market 
Participant  or  UTP  exchange  is  at  the 
BBO  up  to  the  displayed  and  reserve 
size.  If  the  preferenced  Nasdaq  Quoting 
Market  Participant  or  UTP  Exchange  is 
not  at  the  BBO  when  the  preferenced 
order  is  next  to  be  executed  or 
delivered,  the  preferenced  order  will  be 
returned  to  the  entering  participant. 
Thus,  under  this  approach,  preferenced 


^^5  See  Amendment  No.  8,  supra  note  12. 
"^  See  CHX  Letter  and  STA  Letter. 
^"  See  Bloomberg  Letter. 
"'  See  Instinet  Letter;  ACIM  Letter;  CSE  Letter; 
Scudder  Kemper  Letter;  and  NY  Letter. 
22«  See  Amendment  No.  9,  supra  note  14. 


orders  only  will  be  executed  at  the  BBO, 

and  only  if  the  preferenced  Nasdaq 
Quoting  Market  Participant  or  UTP 
Exchange  is  quoting  at  the  BBO  at  the 
time  of  execution  or  delivery. 

Several  commenters  objected  to  the 
addition  of  preferenced  orders. 230  Two 
commenters  believed  that  market 
makers  will  use  preferenced  orders  to 
avoid  order  routing  priorities  (such  as 
price/time)  in  Nasdaq.  23 1  Two 
commenters  believed  that  because 
preferenced  orders  will  allow  market 
participants  to  trade  around  price- 
setting  orders,  broker/dealers  will  be 
able  to  enter  into  payment  for  order  flow 
agreements  more  easily.232  Another 
commenter  also  argued  that  because 
preferenced  orders  will  diminish  price/ 
time  priority,  fewer  investors  will  enter 
limit  orders  into  the  SuperMontage, 
thus  decreasing  liquidity  in  the 
system.233 

The  Commission  notes,  first,  that  the 
preferencing  feature  allows  any  market 
participant  to  designate  those  market 
participants  with  whom  it  wishes  to 
transact  on  a  Liability  Order  basis,*^* 
while  ensuring  that  its  customers 
receive  executions  at  the  BBO.  Second, 
preferenced  orders  allow  ECNs,  UTP 
Exchanges,  and  market  makers  to  accept 
Liability  Orders  designated  for  them 
without  inc^rring  double  liability  since 
these  orders  will  be  processed  in  the 
non-djrected  order  queue.  This  may 
encourage  market  participants  to 
display  larger  size  quotations  and 
thereby  increase  liquidity  in  the  market. 
Third,  the  Commission  notes  that  this  is 
just  one  of  the  delivery  options  available 
to  market  participants  and  that  market 
participants  also  may  send  directed 
orders,  non-directed  non-preferenced 
orders,  and  orders  outside  the 
SuperMontage  (via  private  links)  using, 
in  part,  data  from  NQDS  Prime. 

"The  Conunission  also  notes  that 
preferenced  orders  will  not  duplicate 
the  features  offered  by  directed  orders. 
These  orders  differ  significantly. 
Directed  orders  will  always  be  delivered 
for  a  response  (e.g.,  accept  or  decline), 
as  opposed  to  an  automatic  execution, 
and  directed  orders  will  not  decrement 
a  quote.  Preferenced  orders,  on  the  other 
hand,  will  be  Liability  Orders  processed 


»™See  Instinet  Letter;  NY  Letter;  CFA  Letter;  IQ 
Letter;  Investment  Companies  Letter;  ACIM  Letterr 
Birmingham  Letter,  Adriaanse  Letter;  and  Vanguard 
Letter. 

"•  See  Instinet  Letter  NY  Letter;  see  also 
Investment  Companies  Letter:  Adriaanse  Letter,  and 
Vanguard  Letter. 

"^  See  CFA  Letter  and  IQ  Letter 

*"  See  Vanguard  Letter. 

'^*The  Commission  notes  that  a  Nasdaq  Quoting 
Market  Participant  or  UTP  Exchange  may  elect  not 
to  take  a  directed  order  on  a  Liability  Order  basis. 
See  Proposed  NASD  Rule  4710(c). 


8040 


Federal  Register / Vol.  66,  No.  18 /Friday,  January  26,  2001 /Notices 


in  time  sequence  (like  non-directed 
orders),  will  be  delivered  to  the  quote/ 
order,  or  will  be  automatically  executed 
against  the  quote/order  of  a  market 
participant,  and  will  decrement  the  size 
of  a  quote/order.  Based  on  these 
differences,  the  Commission  believes 
that  directed  orders  and  preferenced 
orders  will  provide  participants  with 
distinct  features  from  which  they  may 
choose,  depending  on  their  needs. 

It  is  highly  unlikely  that  orders 
subject  to  payment  for  order  flow  will 
be  preferenced  through  SuperMontage 
rather  than  routed  directly  to  market 
makers.  Still,  those  orders  that  are 
preferenced  will  not  freely  interact  with 
limit  orders  and  quotes  in 
SuperMontage,  and  so  will  not 
encourage  aggressive  quoting  in 
SuperMontage,  as  noted  by  commenters. 
But,  here  again,  SuperMontage  will  be  a 
voluntary  system  operating  in  a  market 
with  no  general  time  priority.  Orders 
that  might  be  preferenced  within 
SuperMontage  could  also  be  routed 
directly  to  maiket  makers  and  ECNs 
outside  of  SuperMontage.  Nasdaq 
evidently  determined  that  preferenced 
orders  otherwise  would  simply  be 
executed  outside  of  SuperMontage,  and 
chose  to  accommodate  them  within 
SuperMontage. 

The  proposal  now  requires  the 
recipient  of  the  preferenced  order  to  be 
quoting  at  the  BBO,  which  encourages 
Nasdaq  Quoting  Market  Participants  or 
UTP  Exchanges  to  at  least  quote  as  well 
as  the  best  quote  to  receive  these  orders. 
Thus,  the  requirement  encourages  better 
quotes  from  these  participants. 

In  all,  while  the  Commission 
recognizes  that  preferenced  orders  do 
not  create  as  strong  incentives  to  quote 
aggressively  in  SuperMontage  as  would 
strict  time  priority,  there  is  substantial 
doubt  whether  these  orders  would  be 
entered  in  SuperMontage  at  all  without 
the  preferencing  feature.  And,  by 
preferencing  these  orders  through 
SuperMontage,  order  entry  firms  can 
provide  special  handling  to  difficult 
orders  while  encoiiraging  recipients  to 
maintain  competitive  quotes.  The 
Commission's  approval  of  this  aspect  of 
the  Order  Execution  Algorithms  is 
predicated  on  the  context  of  the  existing 
dealer  market. 

3.  ECNs 

a.  Order  Execution  Algorithms 

In  Amendment  No.  4,  the  NASD 
amended  the  original  Order  Execution 
Algorithm  to  give  market  makers  ^^^  and 
ECNs  that  do  not  charge  separate  quote 


access  fees  priority  over  ECNs  that 
charge  separate  access  fees.^^e  jijg 
NASD  stated  that  this  prioritization  was 
consistent  with  the  practice  of  many 
market  participants  to  route  their  orders 
to  market  makers  that  do  not  charge  a 
fee  before  routing  to  ECNs  that  do,  in 
order  to  ensure  that  they  inciu-  the 
lowest  possible  trading  costs  consistent 
with  best  execution  principles.^^? 

Six  commenters  addressed  this 
change  to  the  proposal. ^^^  Two 
commenters  agreed  with  the  NASD  that 
it  is  appropriate  to  give  the  orders  of 
ECNs  that  do  not  charge  fees  priority 
over  those  that  do  because  the  ECNs  that 
charge  fees  provide  an  inferior 
execution  price.^s^  One  of  these 
conmienters  stated  that,  "by  definition, 
ECNs  that  are  charging  access  fees 
should  lose  their  standing  as  their  order 
is  effectively  an  inferior  price."^*"  An 
earlier  commenter  on  the  original 
proposal  also  suggested  that  any  access 
fees  charged  by  ECNs  should  be 
reflected  in  their  displayed  quote  so  that 
other  market  participants  could  make 
informed  order  routing  and  best 
execution  decisions.^*' 

Four  commenters,  however,  objected 
to  the  priority  rules  and  disagreed  with 
the  NASD's  rationale.^^z  Instinet,  for 
example,  argued  that  ECNs  frequently 
offer  abetter  price  than  market  makers 
at  the  national  BBO,  even  after  access 
fees  have  been  deducted  &t)m  the 
execution  price.^*^  instinet  believed  that 
the  Order  Execution  Algorithm  would 
result  in  an  anti-competitive  trading 
environment  because  it  was  based  on 
the  false  assumption  that  ECNs  that 
charge  fees  provide  inferior  executions, 
and  because  the  Nasdaq  system  has  no 
mechanism  to  identify  an  ECN's  true 
price.  Instinet  also  stated  that  market 
participants  appear  to  place  greater 
importance  on  price  improvement 
opportimities  than  on  ECN  access  fees. 
In  addition,  Instinet  asserted  that  the 
amended  Order  Execution  Algorithm 
failed  to  take  into  account  the  general 


^**  Market  makers  are  prohibited  from  charging 
access  iees  under  the  Firm  Quote  Rule.  See 
Exchange  Act  Rule  11  Acl-1. 


"•The  NASD's  original  proposal  gave  priority  to 
participants  that  accepted  automatic  execution  over 
those  that  accepted  order  delivery.  In  response  to 
commenters,  in  Amendment  Nos.  3  and  4,  the 
NASD  amended  the  Oder  Execution  Algorithm. 
One  commenter  staled  that  the  amended  Order 
Execution  Algorithm  offered  "some  improvement," 
but  it  was  still  discriminatory  because  UTP 
Exchanges  would  be  executed  behind  market 
makers.  See  Bloomberg  Letter. 

*"  See  Amendment  No.  4,  supra  note  6. 

'»  See  CHX  Letter  Bannon  Letter.  Instinet  Letter: 
Archipelago  Letter  Bloomberg  Letter,  and  Island 
Letter. 

"*  See  CHX  Letter  and  Bannon  Letter. 

I*"  See  Bannon  Letter. 

»«  See  rrc  Letter. 

MI  See  Instinet  Letter  Bloomberg  Latter, 
Archipelago  Letter:  and  Island  Letter. 

'*3  See  Instinet  Letter. 


negative  impact  on  best  execution  and 
the  diminished  opportunities  for  price 
improvement  that  would  result  from 
giving  ECNs  that  charge  order  access 
fees  inferior  priority.  Similarly,  Island 
argued  that  it  was  inconsistent  for  the 
NASD  to  claim,  on  one  hand,  that  "the 
de  minimus  access  fee  that  ECNs 
typically  charge  warrants  consideration 
under  the  principles  of  best  execution," 
while  on  the  other  hand  refusing  to 
acknowledge  the  price  improvement, 
however  small,  that  ECNs  generate  for 
investors  by  providing  a  rounding 
indicator  of  ECN  quotations  that  better 
the  inside  market.^** 

In  response,  the  NASD  revised  the 
Order  Execution  Algorithm  to  allow  an 
ECN  to  offset  the  price  improvement  for 
the  particular  quote/order  against  the 
access  fee  for  purposes  of  determining 
price  priority.  Where  price 
improvement  exceeds  the  fee  charged  to 
non-subscribers,  the  ECN  quote  would 
be  on  parity  with  the  quotes/orders  of 
market  makers,  ECNs  that  do  not  charge 
a  separate  fee,  and  the  non-attributable 
agency  quotes/ orders  of  UTP 
Exchanges.  245  The  NASD  also 
represented  that  if,  in  the  decimals 
environment,  ECNs  change  the  manner 
in  which  they  charge  fees  and  develop 
the  capability  to  reflect  access  fees  in 
their  published  quotes,  the  NASD 
would  give  these  ECNs  the  same  priority 
for  non-directed  orders  as  market  maker 
quotes/orders  and  non-attributable 
agency  quotes/orders  of  UTP 
Exchanges. 2*e  Further,  the  NASD 
committed  to  re-examine  the  Order 
Execution  Algorithm  if,  after  decimals 
are  implemented,  Nasdaq  quotation 
increments  are  finer  than  one  penny. 
Should  this  occur,  the  NASD  would 
determine  whether  it  is  prudent  and 
feasible  to  rank  orders  based  on 
quotation  increments  of  less  than  one 
penny.  ^^^ 

Several  commenters  expressed 
objections  to  Amendment  No.  7  as  it 
pertained  to  ECN  fees.^**  Specifically, 
one  commenter  stated  that  the  algorithm 
was  based  on  the  assumption  that  access 
fees  affect  a  dealer's  decision  to  hit  a  bid 
or  take  an  offer.^*^  This  commenter 
pointed  out  that  dealer  bids  often 
"remain  at  a  specific  price  while  a 
market  maker  sells  stock  at  the  same 
price  in  the  ECNs,  accepting  their  fee. 
The  dealers  have  the  opportunity  to 
trade  net  but  choose  the  liquidity  and 


^**  See  Island  Letter. 

>*>  See  Amendment  No.  7,  supra  note  10. 

'^  See  Amendment  No.  6,  supra  note  9. 

M'W. 

»«•  See  Instinet  Letter,  AC3M  Letter,  BRUT  Lettar 
Scudder  Kemper  Letter:  Bradley  Letter,  Archipelago 
Letter:  CFA  Letter:  and  Bloomberg  Letter. 

'*'  See  Scudder  Kemper  Letter. 
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anonymity  of  the  ECNs  instead  in 
exchange  for  the  fee."  ^ so 

Various  commenters  suggested  that 
the  Order  Execution  Algorithm  was 
unfairly  discriminatory.  For  instance, 
one  commenter  stated  that  the  revised 
algorithm  was  discriminatory  since  the 
only  fees  included  were  ECN  fees.^s^ 
The  commenter  believed  that  the  need 
for  this  treatment  was 
uiisubstantiated.252  Another  commenter 
objected  to  the  manner  in  which  the 
NASD  proposed  to  determine  whether 
an  ECN  offered  price  improvement  net 
of  its  access  fee,  and  therefore  could  be 
treated  on  par  with  market  makers. 253 
This  commenter  stated  that  the 
proposed  algorithm  will  use  an  ECN's 
net  price  when  the  ECN's  gross  price  is 
equivalent  to,  and  the  net  price  is 
inferior  to,  other  orders  displayed  in 
Nasdaq,  but  will  use  an  ECN's  gross 
price  when  the  gross  price  is  equivalent 
to,  and  the  net  price  is  superior  to,  all 
other  orders  in  P«fasdaq.2S4 

Two  commenters  suggested  that  the 
proposed  amendment  would  negatively 
affect  price  competition  and  result  in 
wider  spreads.  In  particular,  the 
commenters  noted  that  market  makers 
would  have  no  incentive  to  provide 
price  improvement  at  the  national 
BB0.255  One  commenter  stated  that 
ECNs  should  be  given  top  priority  if 
their  orders,  when  factoring  in  price 
improvement,  represent  the  best  bid  or 
offer,  and  that  all  limit  orders  should  be 
processed  in  strict  price/time  priority 
without  regard  to  ECN  access  fees.256 
Another  commenter  also  objected  to 
providing  ECNs  with  execution  parity 
only  when  their  price  improvement 
exceeds  their  fee.257 

One  commenter  suggested  that  the 
proposal  would  "imwind  the  SEC's 
order-handling  rules  by  pushing  a 
significant  majority  of  ECNs  to  the  back 
of  Nasdaq's  priority  queues  despite  a 
record  of  publishing  the  market's  best 
prices  with  far  greater  frequency  than 
Nasdaq  market  makers."  258  Another 
conmienter  stated  that  the  proposal  to 
have  ECNs  report  price  improvement 
within  their  quote  is  "imrealistic"  in  a 
"dynamic  order  environment."  259  This 
commenter  also  believed  that  if  Nasdaq 
"is  to  become  a  for-profit  central 
execution  center,  it  is  inappropriate  for 


2*0  See  Scudder  Kemper  Letter. 
?*'  See  Bloomberg  Letter. 
p*'  See  Bloomberg  Letter. 
^3  See  Archipelago  Letter. 
|t^  See  Archipelago  Letter  (see  examples  provided 
ii^  footnote  11). 
^»  See  Instinet  Letter  and  AOM  Letter. 
""See Instinet  Letter. 
"'See BRUT  Letter. 
»"  See  ACIM  Letter. 
"•See  BRUT  Letter, 


Nasdaq  to  impose  any  methodology  of 
prioritization  within  the  system  on 
factors  other  than  displayed  price."  260 

One  commenter  also  questioned  the 
NASD's  rationale  for  the  need  of  the 
algorithm.2«i  The  commenter  opined 
that  firms,  not  investors,  pay  the  access 
fees  charged  by  ECNs  and,  therefore,  it 
is  not  true  that  individuals  who  execute 
a  particular  trade  on  an  ECN  that 
charges  an  access  fee  automatically 
receive  a  clearly  inferior  price. 2^2  In 
addition,  the  commenter  believed  that, 
as  a  result  of  roimding,  even  in  a 
decimals  environment,  investors  may  be 
denied  access  to  a  better  price.  2^3 

In  addition,  four  commenters  believed 
that  the  algorithm  vmfeiirly  penalized 
order  delivery  ECNs  that  enter  an  order 
at  one  quantity  and  then  increase  size  to 
add  an  additional  quantity  to  reflect  one 
or  more  customer  limit  orders. 26^ 
Specifically,  two  of  these  commenters 
believed  that  ECNs  were  treated  imfairly 
under  the  algorithm  if  they  either 
reduced  the  order  size  or  placed  or 
changed  an  order  on  the  other  side  of 
the  market  for  the  security.265  The 
commenters  believed  that,  under  the 
current  algorithm,  the  changes  would 
take  away  a  market  maker's  or  ECN's 
established  time  priority. 2^6 

In  response  to  commenters,  the  NASD 
amended  the  Order  Execution 
Algorithm  to  provide  three  alternative 
Order  Execution  Algorithms  for 
accessing  quotes/orders  in  the 
SuperMontage.  These  alternatives  are 
based  on  price/time  priority,  price/time 
priority  considering  quote  access  fees, 
and  price/size/time  priority.  Further, 
the  NASD  amended  the  proposal  to  give 
parity  to  ECNs  that  charge  quote  access 
fees  when  the  price  improvement  on  a 
particular  quote/order  at  least  equals  the 
fee  under  tnb  price/time  priority  option 
that  takes  ECN  fees  into  account.  In 
addition,  the  NASD  responded  to 
commenters  by  protecting  the  time 
priority  of  Nasdaq  Quoting  Market 
Participants  that  change  their  displayed 
trading  interest  by  increasing  displayed 
size.267  As  amended,  the  system  will 
maintain  the  original  time  stamp  for  the 
original  quantity  and  assign  a  separate 
time  stamp  for  the  augmentation,  thus 


2«o  See  BRUT  Letter. 

2«>  See  CFA  Letter. 

»2  See  CFA  Letter. 

™'  See  CFA  Letter. 

2a«  See  Bloomberg  Letter:  Instinet  Letter:  Scudder 
Kemper  Letter:  and  TRPA  Letter. 

2"  See  Bloomberg  Letter  and  Instinet  Letter. 

2e«  See  Bloomberg  Letter  and  Instinet  Letter. 

^*'  See  Amendment  No.  8,  supra  note  12.  Under 
the  prior  proposal,  if  a  market  participant  chose  to 
give  Nasdaq  a  quote  instead  of  order  detail,  the 
market  i>articipant  would  have  lost  time  priority  to 
its  quote  when  it  added  to  size.  At  least  one 
conmienter  supported  this  change.  See  STA  Letter. 


protecting  the  time  priority  of  the 
originally  entered  quantity.  Subsequent 
non-execution  decreases  in  size  will  be 
deducted  bom  individually  stamped 
components  in  reverse  time  priority  (i.e., 
the  last  entered  size  component  will  be 
exhausted  first). 

One  commenter  complained  that  the 
revised  Order  Execution  Algorithms  fail 
to  provide  a  real  choice,  since  market 
mdcers  will  "inevitably  choose  the 
algorithm  that  allows  them  to  avoid 
interacting  with  investor  orders  on 
ECNs  as  ECNs  charge  access  fees."  2«« 
Another  commenter  questioned  the 
NASD's  justification  for  taking  into 
account  ECN  fees  imder  the  theory  of 
"best  execution."  269  This  commenter 
believed  that  the  Commission's 
approval  of  this  theory  "suggests  that 
brokers  must  now  consider  market 
access  fees  charged  to  brokers  in 
connection  with  their  order  routing 
decisions!,]"  including  pajmaent  for 
order  flow.27o  Further,  tiiis  commenter 
noted  that  the  algorithm  fails  to  "give 
greater  priority  to  ECN  orders  that  offer 
'net'  price  improvement  (after  taking 
into  account  access  fees)  over  other 
orders  displayed  at  the  same  price. 

*  *  *  and  fails  to  distinguish  between 
ECNs  that  charge  different  access 
fees."  271  Five  commenters  also  believed 
that  the  algorithms  fail  to  protect  the 
standing  of  investor  orders  displayed  on 
Nasdaq  through  ECNs.  2^2 

The  Commission  concludes  that  the 
Order  Execution  Algorithms  and  time 
priority  protection  for  size  increases  are 
consistent  with  Section  15A(b)(6)  of  the 
Act  273  in  Uiat  they  remove  impediments 
to  and  perfect  the  mechanism  of  a  free 
and  open  market.  These  alternatives 
will  give  market  participants  greater 
flexibility  in  determining  how  their 
orders  will  be  executed  based  on 
individual  preferences  and  priorities 
and  should  provide  broker/dealers  with 
greater  opportunities  to  take  into 
account  known  fees  and  possible  price 
improvement  in  choosing  how  to  obtain 
the  best  execution  for  an  order.  If  ECNs 
in  fact  offer  better  prices  than  the  quote, 
even  after  taking  into  account  their  fees, 
then  order  entry  firms  may  choose  the 
algorithm  that  ignores  ECN  fees,  or 
preference  them  directly.  If  ECN  fees 
predominate  over  their  price 
improvement,  order  entiy  firms  likely 
will  choose  the  algorithm  that  takes 
ECN  fees  into  account.  This  is  especially 


^**  See  Instinet  Letter;  see  alse  CFA  Letter  and  NY 
Letter. 

»"»  See  Island  Letter. 

2">  See  Island  Letter. 

>'>  See  Island  Letter;  see  also  CFA  Letter. 

"^  See  Instinet  Letter:  Suss  Letter:  Binningbam 
Letter:  and  Adriaanse  Letter:  and  CFA  Letter. 

"3 15  U.S.C.  78o(bK6). 
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true  given  that  the  orders  most  likely  to 
be  routed  through  SuperMontage  will  be 
on  behalf  of  the  market  makers 
themselves  or  institutional  or 
sophisticated  traders  that  can  well  judge 
whether  ECN  price  improvement  is 
likely  to  exceed  ECN  fees.  In  addition, 
the  Commission  believes  that  the 
alternative  Order  Execution  Algorithms 
will  provide  an  incentive  for  Nasdaq 
Quoting  Market  Participants  and  UTP 
Exchanges  to  display  greater  size  and  to 
provide  price  improvement  to  attract 
greater  order  flow  under  each  of  the 
possible  execution  alternatives. 

With  respect  to  the  price/time 
algorithm  that  takes  ECN  fees  into 
account,  the  Commission  finds  that  it  is 
reasonable  for  Nasdaq  to  give  priority  to 
the  interest  of  market  makers  and  ECNs 
that  do  not  charge  fees  over  the  interest 
of  ECNs  that  charge  separate  access  fees 
because  the  quotes/ orders  of  non- 
charging  market  makers  and  ECNs  are 
equivalent  at  the  displayed  price.  The 
quote/order  of  an  ECN  that  charges  a 
separate  fee,  on  the  other  hand, 
typically  is  not  comparable  to  the  quote/ 
order  of  a  market  maker  or  a  non- 
charging  ECN  because  it  may  actually 
result  in  an  inferior  execution  price  after 
the  fee  is  added.  In  other  words,  when 
a  broker-dealer  accesses  a  market  maker 
quote,  the  broker-dealer  knows  that  it 
will  pay  exactiy  the  amount  displayed 
because  market  makers  do  not  cha^ 
fees  in  addition  to  their  quotes.^'^  If  a 
broker-dealer  accesses  a  quote/order  of 
an  ECN  that  charges  a  separate  fee, 
however,  the  broker-dealer  may  be 
charged  a  fee  of  up  to  1.5  cents  per  share 
in  addition  to  the  quoted  price,  which 
may  be  passed  along  to  its  customer. 
This  per-share  fee  may  add  significantly 
to  the  costs  of  trading  with  that  ECN. 
The  price/time  algorithm  that  takes  ECN 
access  fees  into  account  is  a  reasonable 
attempt  to  allow  market  participants  to 
access  the  quote  of  an  entity  that  does 
not  charge  fees  before  directing  their 
orders  to  an  ECN  that  charges  fees.^^^ 

The  Commission  notes,  however,  that 
today  some  ECNs  allow  finer  quoting 
increments  than  Nasdaq  and  therefore, 
on  occasion,  may  offer  internal  prices 
that  are  better  than  the  prices  displayed 
in  Nasdaq,  notwithstanding  their  fee.^^^ 


"*  Moreover,  trades  in  ITS  between  markets  are 
not  subiect  to  mariiet  fees,  even  though  these 
markets  charge  fees  to  their  members  for  executing 
trades  on  that  market.  See  Securities  Exchange  Act 
Release  No.  42536  (March  16,  2000).  65  FR  15401 
(March  22.  2000). 

^^  while,  today,  BCN  fises  are  small  in  relation 
to  the  existing  quotation  increment  of  'As.  with  the 
coming  of  decimal  pricing  the  significance  of  ECN 
fees  in  comparison  to  the  minimum  quotation 
increment  could  become  much  greater. 

''«  Currently.  ECN  public  quotes  are  rounded 
away  to  the  next  Visth  price  when  the  BCN's  best 


However,  imtil  such  time  as 
SuperMontage  uses  quoting  increments 
that  are  small  enough  to  reflect  all 
potential  ECN  fees  and  price 
improvement  alternatives,  it  is  not 
possible  to  reflect  the  actual  net  price  in 
the  quote.  Thus,  it  is  necessary  for  a 
market  participant  to  consider 
probabilities  in  evaluating  an  ECN's 
quote.  If  the  ECN  charges  a  fee,  that  fee 
is  a  certainty  in  each  trade  to  be 
weighed  against  a  possibility  of 
offsetting  price  improvement.  It  is 
reasonable  for  the  NASD  to  take  the 
certainty,  but  not  the  possibility,  into 
account  by  providing  an  algorithm  that 
reflects  ECN  fees. 

Furthermore,  within  that  algorithm, 
the  NASD  also  recognizes  that  it  is 
possible  for  an  ECN's  real  price  to  be  at 
least  as  good  as  the  price  displayed  in 
Nasdaq  even  after  its  fee  has  been 
subtracted,  if  the  price  improvement 
offered  by  the  ECN's  internal  price  (as 
opposed  to  its  roimded  displayed  price 
on  Nasdaq)  is  equal  to  or  greater  than  its 
fee.  As  described  above,  the  NASD  has 
amended  the  algorithm  to  allow  a  fee 
charging  ECN  to  indicate  that  the  price 
improvement  equals  or  exceeds  the  fee 
for  a  particular  quote/ order.  Those 
quotes/orders  will.be  ^ven  the  same 
priority  as  the  quotes/orders  of  market 
makers  and  ECNs  that  do  not  charge 
separate  quote  access  fees.  As  a  result  of 
this  change,  the  Commission  believes 
that  the  price/time  algorithm  that 
accounts  for  ECN  fees  does  not 
discriminate  imfairly  against  any 
Nasdaq  market  participant.^^'  TTie 
algorithm  treats  quotes/orders  that  are 
comparable  equally;  only  those  quotes/ 
orders  that  have  a  separate  fee  that 
exceeds  the  price  improvement  will 
have  lower  priority  within  tl\e  system 
(with  the  exception  of  UTP  Exchange 
principal  quotes,  which  are  discussed 
below). 

In  addition,  the  NASD  has  committed 
to  work  with  ECNs  to  develop  the 
capability  to  reflect  access  fees  in  their 
published  quotes.  If  fees  are  reflected  in 
the  quote,  they  will  be  ranked  equally 
with  those  quotes/orders  without  fees 
based  on  price.  For  example,  if  ECNl 
represents  a  quote/order  to  buy  at 
$20.00.  and  charges  a  fee  of  $.01  per 
share,  it  would  enter  a  bid  of  $19.99, 
which  would  be  ranked  in  time  priority 
with  other  bids  of  $19.99  entered  by 
market  makers,  ECNs  that  do  not  charge 


a  separate  fee,  and  agency  interest  of 
UTP  Exchanges. 

The  Commission  notes  that  while 
quotes/orders  generally  will  be 
comparable  if  fees  are  displayed  in  the 
quote,  an  ECN  quote,  on  occasion,  still 
may  not  reflect  the  true  ECN  price 
because  the  quote  will  have  to  be 
rounded  if  the  fee  combined  with  the 
quote  is  not  at  a  whole  penny 
increment.^'"  However,  the  NASD  has 
represented  that  it  will  re-examine  the 
algorithm  if,  after  decimals  are 
implemented,  quotations  are  in 
increments  smaller  than  one  penny. 
Should  this  occur,  the  NASD  will 
determine  whether  it  is  prudent  and 
feasible  to  rank  orders  based  on 
quotation  increments  of  less  than  one 
penny.^'^ 

For  these  reasons,  the  Commission 
finds  that  the  price/time  algorithm 
taking  ECN  fees  into  accoimt  is 
consistent  with  Section  15A[b)(6)  of  the 
Act,2«o  which  requires  that  the  rules  of 
the  association  not  be  designed  to 
permit  unfair  discrimination  between 
brokers  or  dealers.  For  the  same  reasons, 
the  Commission  believes  that  it  is 
appropriate  for  the  reserve  size  of  non- 
charging  ECNs  to  have  priority  over  the 
reserve  size  of  ECNs  that  charge  a 
separate  fee. 

b.  Tune  Restrictions  on  the  Order 
Delivery  Feature 

Under  the  original  proposal,  if  a 
quote/order  was  routed  to  an  order 
delivery  ECN  and  the  ECN  failed  to 
respond  within  five  seconds  of  order 
delivery,^*'  Nasdaq  would  immediately 
route  the  quote/ordw  to  the  next  Nasdaq 
Quoting  Market  Participant  or  UTP 
Exchange  in  the  queue. 

Two  commenters  argued  that  this 
aspect  of  the  proposal  would  expose 
ECNs  to  significant  financial  risk 
because,  in  the  event  of  Nasdaq  system 
problems,  ECNs  might  not  be  able  to 


internal  price  is  at  a  fraction  smaller  than  Visth  (the 
current  minimum  Nasdaq  quote  increment). 

"^Even  if  the  SuperMontage  were  to  include  an 
identifier  flagging  ECN  price  improvement,  as  some 
commenters  suggest,  the  amount  of  that  price 
improvement  would  remain  unknown,  and  could  in 
feet  be  trivial,  whereas  the  fee  charged  is  known  to 
a  participant. 


"■  In  a  decimals  environment,  Nasdaq's 
minimum  quoting  increment  may  be  a  penny. 

"*The  Commission  notes  that  quoting  in 
subpennies  raises  other  issues,  such  as  capacity  and 
trading  issues,  not  related  to  the  SuperMontage. 
These  issues  will  need  to  be  addressed  marketwide. 
See  Securities  Exchange  Act  Release  No.  42914 
Uune  8,  2000),  65  FR  38010  (June  19,  2000) 
(ordering  the  implementation  of  decimal  pricing). 
In  the  Commission's  order  requiring  the 
implementation  of  decimals,  the  Commission  called 
for  a  study  regarding  the  impact  of  decimal  pricing 
on  systems  capacity,  liquidity,  and  trading 
behavior,  including  an  analysis  of  whether  there 
should  be  a  uniform  minimum  increment  for  a 
security. 

"<'15U.S,C78o-3(b)(6). 

"'  Nasdaq  subsequently  clarified  that  it  will  add 
two  seconds  for  "processing  time,"  and  therefore, 
the  time  to  respond  would  actually  be  seven 
seconds.  See  letter  from  Richard  G.  Ketcbum, 
President,  NASD,  to  Annette  Nazareth,  Director, 
Division,  Commission,  dated  July  18.  2000. 
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confirm  the  execution  of  a  trade  before 
Nasdaq  automatically  re-routed  the 
order  to  the  next  Nasdaq  Quoting 
Market  Participant  in  the  queue,  and  in 
turn  would  be  required  to  assume  the 
risk  of  filling  a  customer's  trade. ^82  One 
commenter  recommended  that  the 
NASD  give  ECNs  at  least  ten  seconds  to 
respond  to  incoming  orders. ^^^  Another 
commenter  opined  that  the  NASD 
should  not  be  able  to  "[d]eclare  itself 
non-liable  for  errors  and  losses  caused 
by  Nasdaq  technology  &ilures  *  *  * 
that  can  shift  business  risk  to  market 
participants.*  *  * "  ^m  Xo-«void 
punishing  ECNs  when  the  failure  is 
Nasdaq's,  one  commenter  proposed 
canceling  orders  if  it  is  clear  from  the 
ECN's  response  that  the  time  elapsed 
between  the  ECN's'actual  receipt  and 
response  exceeds  a  mandated 
minimum. 2** 

In  response  to  these  comments,  the 
NASD  altered  its  approach  to 
monitoring  order-delivery  ECN 
responsiveness.  First,  in  Amendment 
No.  8,  Nasdaq  established  a  30-second 
(as  opposed  to  7-second)  maximum  time 
period  for  an  ECN  to  respond  to  any 
given  order. 286  That  is,  if  an  ECN  fails 
to  respond  within  30  seconds  of  the 
time  a  particular  order  is  dispatched 
from  the  Nasdaq  system  to  the  ECN, 
Nasdaq  will  withdraw  the  order  and 
"zero  out"  the  affected  side  of  the 
unresponsive  ECN's  quote  until  the  ECN 
transmits  a  revised  attributable  quote/ 
order. 

Second,  the  NASD  proposed  a  shorter 
uniform  turn-around  time  of  a 
maximum  of  5  seconds.  The  piupose  is 
to  establish  a  general  standard  (as 
opposed  to  an  order-by-order  standard) 
that  measures  whether  an  ECN  is 
providing  an  automated  response  in  a 
time  period  that  ensures  market  quality. 
If  an  ECN  regularly  fails  to  meet  the 
five-second  response  time  over  a  period 
of  orders,  Nasdaq  will  place  that  ECN's 
quote  in  a  closed-quote  state.  The 
closed-quote  state  will  be  lifted  when 
the  ECN  can  certify  that  it  can  meet  the 
five-second  response  time  requirement. 

One  commenter  believed  that  the  30- 
second  maximum  response  time  was 
reasonable  and  balances  the  competing 
interests  of  avoiding  dual  liability  and 
providing  an  efficient  trading  system.^s' 
However,  one  commenter  objected  to 
the  30-second  response  time.^""  This 
commenter  believed  that  30  seconds 


"^  See  Instinet  Letter  and  Bloomberg  Letter. 

*•'  See  Instinet  Letter. 

»•  See  AQM  Letter. 

"*  See  Bloomberg  Letter. 

"•  See  Amendment  No.  8,  supra  note  12. 

"' See  CHX  Letter. 

"■  See  STA  Letter. 


was  too  long  in  today's  volatile,  fast- 
paced  market.  Another  commenter, 
however,  expressed  significant 
reservations  about  the  5 -second 
response  time  standard  for  ECNs.  2**  The 
commenter  questioned  how  a 
determination  would  be  made  that  an 
ECN  "regularly"  failed  to  meet  the  5- 
second  response  time  over  a  period  of 
orders.  The  commenter  recommended 
that  a  neutral  body,  such  as  the 
Commission,  make  this  determination 
using  objective  criteria. 

The  Commission  believes  that  the 
NASD  has  responded  reasonably  to  the 
concerns  of  the  commenters  that 
systems  delays  may  expose  them  to  an 
unacceptable  degree  of  risk  by 
incorporating  several  suggestions  made 
by  commenters,  such  as  increasing  the 
ECN  response  time  and  incorporating  a 
second  5-second  measurement  based  on 
an  ECN's  actual  receipt  time.  While  the 
Commission  tinderstands  the  concerns 
raised  by  one  commenter  regarding  the 
5-second  response  time  measurement, 
the  Commission  notes  that  ECNs  are 
required  to  provide  an  immediate 
automated  response  to  SelectNet 
messages,  and,  in  Nasdaq's  experience, 
ECNs  generally  respond  in  far  less  than 
5  seconds  to  orders  presented  to  their 
quotes.290  Therefore,  the  Commission 
believes  that  this  is  a  reasonable  time  in 
which  to  expect  ECNs  to  respond  to 
orders  on  a  regular  basis.  In  addition,  an 
earlier  ECN  commenter  on  the  proposal, 
prior  to  Amendment  No.  8,  stated  that 
a  5-second  response  time  for  order 
delivery  ECNs  should  be  more  than 
adequate  under  normal 
circumstances. 291  Further,  the 
Commission  believes  that  a  certain  level 
of  discretion  in  determining  whether  an 
ECN  regularly  meets  this  standard  is 
necessary  to  maintain  a  flexible 
standard  that  can  accommodate  delays 
that  may  result  from  a  variety  of 
circumstances.  Also,  the  Commission 
notes  that  Nasdaq  will  lift  the  closed- 
quote  state  of  an  ECN  failing  this 
standard  when  the  ECN  (not  Nasdaq) 
certifies  that  it  can  meet  the  5-second 
standard. 

The  Commission  believes  that  the  5- 
second  parameter  should  ensure  that 
overall  response  times  remain  prompt, 
while  still  accommodating  order 
delivery  ECNs  on  individual  orders  with 
a  30-second  response  time.  The 
Commission  believes  that  the  provisions 
made  by  the  NASD  to  permit  ECNs  to 
control  the  risk  of  errors  are  reasonable 


"*  See  Instinet  Letter. 

^*'  See  Securities  Exchange  Act  Release  No. 
42847  (May  26,  2000).  65  FR  35690  (June  5,  2000) 
(noticing  a  proposed  rule  change  by  the  NASD  to 
include  UTP  Exchanges  in  the  NNMS). 

»>  See  Island  Letter. 


and  ECNs  should  be  able  to  protect 
themselves  adequately  imder  normal 
operating  conditions.  The  Commission 
expects,  however,  that  during  the 
implementation  period  the  NASD  will 
carefully  monitor  its  systems  to 
determine  whether  the  30-second  and  5- 
second  response  times  should  be 
modified. 

c.  ECN's  Automatic  Execution  Fimction 

Under  the  proposal,  ECNs  will  have 
the  option  to  receive  automatic 
executions  or  to  receive  delivered  orders 
to  which  they  will  respond.  Regardless 
of  the  method  of  participation,  ECNs 
will  have  full  access  to  the 
SuperMontage  for  order  entry  and  order 
delivery.  The  SuperMontage  also  will 
have  a  "request  a  cancel"  feature.^**  For 
example,  under  this  proposal,  if  an 
internal  subscriber  of  an  ECN  that 
accepts  automatic  executions  wants  to 
access  an  order  in  the  ECN  that  also  is 
being  displayed  in  Nasdaq,  the  ECN 
could  request  a  cancel  before  effecting 
the  internal  match.  If  the  request  is 
declined  because  the  order  already  is 
executed  in  Nasdaq,  the  ECN  could 
decline  its  internal  customer's  order  to 
avoid  dual  liability.^^s  Alternatively,  the 
ECN  could  choose  to  take  only  order 
delivery. 

Three  commenters  believed  that  ECNs 
should  be  required  to  participate  in  the 
automatic  execution  functionality 
instead  of  having  an  option  to 
participate  as  order  delivery  ECNs.^** 
Two  of  these  commenters  believed  that 
the  "request  a  cancel"  fimctionality 
would  minimize  the  potential  of  double 
executions  against  ECNs,  and  eliminate 
any  valid  reason  for  such  a  distinction 
between  market  makers  and  ECNs.^^^ 
One  of  these  commenters  believed  that 
ECNs,  with  certain  modifications,  could 
operate  within  their  current  business 
models  in  an  automatic  execution 
environment.2^  The  commenter 
believed  that  automatic  executions  are 
essential  to  ensure  that  market 
participants  meet  their  firm  quote  rule 
obligations. 287  The  commenter  also 
suggested  that  if  certain  market 
participants  accepted  order  delivery 


'^2  In  SuperMontage,  an  order  that  has  exited  the 
Nasdaq  system  and  is  en  route  to  an  ECN  or  UTP 
Exchange  cannot  be  canceled.  Thus,  if  a  market 
participant  requests  to  cancel  an  order,  the  system 
will  hold  the  cancel  request  until  the  ECN  or  UTP 
Exchange  completes  interacting  with  the  delivered 
order  (i.e.,  the  ECN  or  UTP  Exchange  executes, 
partially  executes,  or  declines  the  order)  or  fails  to 
respond  within  the  allowable  time. 

'^'  See  Amendment  No.  5.  supra  note  8. 

2B<  See  Merrill  Lynch  Letter;  MSDW  Letter,  and 
Goldman  Sachs. 

"s  See  Goldman  Sachs  Letter:  and  MSDW  Letter. 

*••  See  Merrill  Lynch  Letter 

29'  See  Merrill  Lynch  Letter 
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while  market  makers  were  required  to 
participate  with  automatic  executions, 
market  makers  would  have  to  develop 
dual  systems.^** 

Two  commenters  opined  that 
automatic  execution  ECNs  could  he 
exposed  to  dual  liability  if  Nasdaq 
execution  messages  arrived  after 
matches  were  executed  within  the 
ECN.29«  Another  commenter  stated  that 
the  "request  a  cancel"  function  would 
cause  significant  execution  delays 
thereby  imdermining  the 
competitiveness  of  ECNs  by  eliminating 
one  of  the  principal  benefits  offered  by 
agency  brokers — speed  of  execution. ^°° 

The  Commission  agrees  with  the 
NASD's  position  that  it  is  necessary  to 
accommodate  the  different  trading 
models  of  all  participants  in  the 
SuperMontage.  In  order  to  accommodate 
ECNs,  the  NASD  has  chosen  to  provide 
them  an  alternative  to  automatic 
execution:  order  delivery.  The 
Commission  believes  that  given  the 
different  business  models  of  ECNs,  it  is 
not  inconsistent  with  the  statute  to 
provide  them  with  this  alternative  to 
automatic  execution. 

With  regard  to  the  commenters' 
concerns  that  ECNs  may  be  subject  to 
dual  liability  imder  automated 
execution,  the  Commission  notes  that 
ECNs  may  limit  their  risk  of  dual 
liability  by  not  accepting  automatic 
executions.  Further,  even  if  ECNs 
choose  to  accept  automatic  executions, 
their  risk  of  dual  liability  may  be 
limited  by  the  "request  a  cancel" 
function  and  their  ability  to  receive 
directed  orders.'"'  As  a  result,  the 
CoQunission  believes  that  ECNs  have 
sufficient  alternatives  for  limiting  their 
exposure  to  dual  liability. 

4.  UTP  Exchange  Priority 

In  response  to  commenters,  the  NASD 
amended  the  proposal  to  allow  UTP 
Exchanges  to  receive  automatic 
executions  for  their  orders  as  long  as 
they  provide  reciprocal  automatic 
executions  for  orders  sent  to  them  from 
Nasdaq.  Further,  the  NASD  amended 
the  proposal  to  allow  UTP  Exchanges  to 
display  agency  interest  on  a  non- 
attributable  basis  and  have  that  interest 
receive  parity  with  quotes/orders  of 
Nasdaq  Quoting  Market  Participants.^''^ 
However,  under  the  amended  Order 
Execution  Algorithms,  the  principal 
interest  of  UTP  Exchanges  will  still  be 


lower  in  priority  than  the  quote/orders 
of  Nasdaq  Quoting  Market  Participants. 

One  commenter  argued  that  it  would 
be  unfair  and  "grossly  anticompetitive 
to  give  the  principal  interest  of  the  UTP 
Exchange  last  priority  at  a  given  price 
level."  ^°''  Another  commenter  stated 
that  the  SuperMontage  will  "severely 
curtail  the  ability  of  other  market 
centers  to  trade  Nasdaq-listed 
securities."  ^'^  Two  commenters 
believed  that  the  SuperMontage  imposes 
burdens  on  competition  by  not 
permitting  attributable  UTP  agency 
orders  and  by  placing  UTP  principal 
orders  last  in  the  queue. 'os  One  of  these 
commenters  also  questioned  the 
treatment  of  orders  from  UTP  Exchanges 
that  elect  to  receive  orders  rather  than 
executions  and  the  applicability  of  the 
Firm  Quote  Rule  to  such  orders.^"* 

Two  conunenters  objected  to  the 
proposal's  requirement  that  UTP 
Exchanges  may  only  submit  non- 
attributable  orders,  and  thus  depriving 
them  of  credit  for  the  liquidity  provided 
to  Nasdaq.  3°^  One  of  these  commenters 
also  noted  that  the  execution  of  non- 
attributable  UTP  Exchange  orders  in 
SuperMontage  will  deny  UTP 
Exchanges  revenue  from  the  sale  of 
quotation  and  last  sale  data  generated  by 
these  orders.'"* 

Two  commenters  argued  that  UTP 
Exchanges  must  be  treated  on  par  with 
NASD  members  regardless  of  whether 
such  Exchanges  submit  agency  or 
proprietary  orders.'"^  One  of  these 
commenters  believed  that  the 
algorithms,  as  proposed  in  Amendment 
No.  8,  will  place  UTP  Exchanges' 
proprietary  quotes  below  inferior  ECN 
quotes. 3'"  The  other  commenter  called 
the  NASD's  proposal  to  give  the 
proprietary  quotes  of  UTP  Exchanges 
the  lowest  priority  in  the  algorithms  "a 
bold  attempt  to  protect  Nasdaq  maricet 
makers  from  competition,"  and  that  this 
treatment  is  not  consistent  with  the  fair 
competition  requirement  of  the  Act.'>> 
Lastly,  these  two  commenters  argued 
that  all  participants  in  the 
SuperMontage  must  be  treated  equally 
in  order  for  Nasdaq  to  fulfill  its  dual 
responsibilities  as  a  seciuities  market 
and  as  an  exclusive  SIP.^'z 

The  Conunission  believes  that  it  is 
reasonable  to  rank  principal  quotes/ 


*"•  See  Merrill  Lynch  Letter. 

'"  See  ^4exT^ade  Letter  and  Bloomberg  Letter:  see 
also  Instinet  Letter. 

**'  See  Instinet  Letter. 

^'  See  Amendment  Nos.  7  and  8,  supra  notes  10 
and  12. 

^'"  See  Amendment  No.  4,  supra  note  6. 


'»'  See  Archipelago  Letter.  See  also  CHX  Letter; 
CSE  Letter;  and  Section  V.G..  in^. 
^o*  See  Phlx  Letter. 
*»  See  CSE  Letter  and  Phlx  Letter. 
«»  Sec  Phlx  Letter. 
»"  See  CSE  Letter  and  Phlx  Letter. 
*»  See  CSE  Letter. 
»•  See  CHX  Letter  and  CSE  Letter. 
""See CHX  Utter. 
"•See CSE  Letter. 
»"  See  CHX  Letter  and  CSE  Letter. 


orders  of  UTP  Exchanges  after  the 
quotes/orders  of  Nasdaq  Quoting  Market 
Participants  in  the  SuperMontage's 
execution  algorithms  because  UTP 
Exchanges  compete  with  Nasdaq  for 
order  flow.  Under  the  current  UTP  Plan, 
Nasdaq  serves  as  the  processor  for 
quotes  and  trade  reports  in  Nasdaq 
seciuities,  and  in  this  capacity  UTP  data 
is  given  equal  treatment.  However, 
neither  the  UTP  Plan  nor  Nasdaq's  SIP 
role  requires  Nasdaq  to  imbed 
competing  exchanges  in  its  trading 
system.  Moreover,  it  is  reasonable  for 
Nasdaq  to  fir^t  conduct  a  complete 
sweep  of  Nasdaq  Quoting  Market 
Participants'  interest  before  matching  an 
order  against  the  principal  interest  of 
another  competing  exchange.  This 
practice  is  consistent  with  the  practice 
of  certain  exchanges,  which  first  probe 
their  own  markets  before  directing  an 
order  to  another  exchange.  Indeed,  the 
Intermarket  Trading  System  ("ITS") 
Plan  requires  such  a  probe.'"  The 
Commission  notes  that  the 
SuperMontage  has  provided  that  a  UTP 
Exchange's  non-attributable  agency 
interest  will  receive  priority  on  parity 
with  market  makers  and  ECNs.  "The 
Commission  believes  that  the  superior 
execution  priority  of  non-attributable 
UTP  Exchange  agency  interest  over 
attributable  UTP  Exchange  principal 
interest  helps  to  protect  agency  orders 
and  to  increase  order  interaction  in  the 
markets.''* 

The  Commission  recognizes  the 
concern  raised  by  commenters  that, 
because  UTP  agency  orders  are  not 
attributed  to  the  UTP  Exchange,  the 
liquidity  contributed  by  the  UTP 
Exchange  will  not  be  displayed  and 
acknowledged.  However,  the 
Commission  believes  that  the 
SuperMontage  should  not  be  required  to 
promote  and  provide  attribution  for  the 
agency  orders  of  another  market  that 
have  been  included  in  the 
SuperMontage  for  execution  purposes. 
If,  however,  Nasdaq  as  an  exclusive 
processor  is  publishing  depth  of  book 
for  the  SuperMontage,  it  would  need  to 
disseminate  similar  depth  of  book  that 
another  UTP  Plan  participant  wished  to 
display.  The  Commission  believes  that 
it  is  siifficient  that  agency  orders  of 
other  markets  receive  parity  with 
quotes/orders  of  market  makers  and 
ECNs.  Further,  with  respect  to  the 
commenter's  other  concern  regarding 
the  applicability  of  the  Firm  Quote  Rule 
to  orders  received  itoia  UTP  Exchanges, 


>"  See  Section  8(a)(  v)  of  the  ITS  Plan. 

3>«  The  Commission  notes  that  the  NASD  is 
currently  negotiating  with  at  least  one  UTP 
Exchange.  The  Commission  expects  that  the  UTP 
Plan  will  be  amended,  if  needed,  to  reflect  changes 
provided  for  in  this  proposal. 
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the  Commission  notes  that  NASD  Rule 
4710(b)  requires  market  makers  to 
accept  and  execute  non-directed  orders 
against  their  quotes. 

With  respect  to  concerns  raised  by 
another  commenter  regarding  revenue 
appropriation  fi-om  the  sale  of  quotation 
and  last  sale  data  generated  by  agency 
orders  from  UTP  Exchanges  and 
executed  within  the  SuperMontage,  the 
Commission  notes  that  the  UTP  Plan 
outlines  the  responsibilities  of  UTP  Plan 
participants,  but  does  not  provide  a 
comprehensive  or  exclusive  set  of  terms 
that  govern  the  interaction  of  the 
markets.  Because  the  UTP  Plem  only 
covers  distribution  and  other  basic 
terms,  it  is  not  imcommon  for  the  NASD 
and  UTP  Plan  Participants  to  negotiate 
terms  for  dealing  with  each  other. 
Therefore,  the  Commission  expects  that 
these  issues  will  be  resolved  among  the 
participants  of  the  UTP  Plan.  For 
instance,  the  NASD  negotiated  the  terms 
of  SuperMontage  participation  with  the 

UTP  Plan's  only  active  participant,  the 
CHX."s 

5.  Five-Second  Interval  Delay 

As  originally  proposed,  after  all 
interest  was  exhausted  at  a  price  level, 
the  SuperMontage  would  have  imposed 
a  limited  5-second  interval  delay  before 
moving  to  the  next  price  level.  "Two 
commenters  questioned  whether  the 
proposed  5-second  delay  would  reduce 
volatility  in  the  markets  as  intended.''* 
In  addition,  four  commenters  believed 
that  the  5-second  interval  delay  either 
was  too  long  or  too  short,  depending  on 
activity  in  the  stock.  "^  Two 
commenters  also  opposed  the  5-second 
interval  delay  as  unnecessary  and 
inconsistent  with  the  interest  of 
investors.""  Specifically,  one 
commenter  believed  that  the  delay 
would  permit  market  makers,  ECNs,  and 
UTP  Exchanges  to  decline  to  fill  a  non- 
Liability  Order  before  moving  their 
quotes  to  an  inferior  price."^  This 
commenter  believed  that  the  ability  of  a 
market  participant  to  consider  whether 
to  decline  or  accept  an  execution  at  a 
published  quote  would  interfere  with 
the  need  of  investors  and  traders  for 
certainty  and  could  result  in  executions 
at  inferior  prices. '^o 

In  response  to  these  comment  letters, 
the  NASD  revised  its  process.'^'  The 
SuperMontage,  subject  to  the  exception 


"'  See  Amendment  No.  4.  supra  note  6.    . 

»•  See  ETA  Letter  and  IQ  Letter. 

>"  See  STA  Letter;  ST  ANY  Letter;  Salomon 
Smith  Barney  Letter;  and  Merrill  Lynch  Letter. 

»•  See  ETA  Letter  and  ST  ANY  Letter:  see  also 
ACIM  Letter. 

»•»  See  ETA  Letter. 

»»>  See  ETA  Letter. 

*2>  See  Amendment  No.  4,  supm  note  6. 


for  orders  designated  as  Sweep  Orders, 
will  limit  the  5-second  interval  delay  to 
situations  where  an  order  is  partially 
filled  at  the  inside  price  and  the 
remaining  shares  of  the  order  cannot  be 
filled  within  the  next  two  trading  ticks. 
In  this  situation,  there  will  be  an 
interval  delay  or  pause  before  the  order 
moves  to  the  next  price  level  away  frt>m 
the  original  price  level.  If,  at  any  point, 
the  remainder  of  the  order  can  be  filled 
within  the  next  two  trading  ticks,  the 
order  will  be  executed  immediately.  If 
an  order  is  in  interval-delay  because  it 
meets  the  above  parameters,  orders  that 
are  behind  the  "inter\'al-delay  order" 
vtdll  not  jump  the  queue.  In  addition,  a 
market  participant  may  set  a  parameter 
on  individual  orders  so  that  these  orders 
will  trade  through  all  interest  [i.e., 
displayed  and  reserve  interest)  at  the 
three  price  levels  being  displayed  in  the 
NODF  at  the  time  of  entry,  wiUiout 
pausing  5  seconds  in  between  each 
displayed  price  (i.e.,  a  Sweep  Order). 

One  commenter  supported  the  limited 
5-second  interval  delay  between  price 
levels,  and  the  proposed  Sweep  Order 
parameter.'22  However,  the  commenter 
was  still  uncertain  if  the  NASD's 
modifications  to  the  process  went  far 
enough  to  address  concerns  about 
SuperMontage-imposed  trading 
delays. '2' 

The  Commission  finds  that  the 
limited  5-second  interval  delay  is 
consisteiU  with  Sections  15A(b)(6)  and 
11 A  of  the  Act'24  in  that  it  is  designed 
to  fecilitate  transactions  in  securities 
and  maintain  a  fair  and  orderly  market. 
The  5-second  interval  delay  is  designed 
to  provide  Nasdaq  Quoting  Market 
Participants  and  UTP  Exchanges  with 
adequate  time  to  update  their  quotes, 
without  unduly  delajring  executions. 
The  Commission  believes  that  the  5- 
second  interval  delay  could  assist 
market  makers  in  fulfilling  their 
obligation  to  maintain  continuous  two- 
sided  quotes,  and,  in  turn,  could 
promote  quote  competition  among  all 
market  participants.  The  Commission 
notes  that  during  the  5-second  delay  it 
will  be  possible  for  market  makers  and 
other  market  participants,  who  are  not 
at  the  inside  quote,  to  change  their 
quotes  to  the  inside  because  of  market 
interest.  Such  competition  should,  in 
turn,  enhance  the  quality  of  the  Nsisdaq 
market  by  improving  the  price  discovery 
process  for  Nasdaq  securities.  The 
Commission  also  believes  that  the  delay 
could  help  stabilize  the  market  during 
periods  of  volatility  by  allowing  Nasdaq 
Quoting  Market  Participants  and  UTP 


»"  See  la  Letter. 
"'  See  la  Letter. 
»*15  U.S.C  78o-3(b)(6)  and  15  U.S.C  78k-l. 


Exchanges  the  opportunity  to  monitor 
and  assess  their  quotes  in  a  reasonable 
manner  in  response  to  rhanging  market  - 
conditions.'** 

The  Commission  believes  that  the  two 
exceptions  to  the  5-second  interval 
delay  between  price  levels  (for  orders 
that  can  be  filled  at  the  initial  price 
level  and  within  the  next  two  price  ticks 
away  and  orders  designated  as  Sweep 
Orders)  provide  a  reasonable 
compromise  between  the  need  for  fast 
executions  and  the  need  to  provide 
market  participants  adequate  time  to 
manage  their  capital  risk  by  monitoring 
and  updating  their  quotes.  Finally,  the 
Commission  expects  that  NASD  will 
monitor  market  performance  in  the 
SuperMontage  as  it  relates  to  the  five- 
second  interval  delay,  particularly  the 
potential  for  queuing,  and  consider 
modifying  that  time  period,  if 
modification  is  necessary. 

E.  Directed  Orders 

As  proposed  in  the  original  notice, 
directed  orders  would  have  allowed 
Nasdaq  market  participants  to  deliver  a 
non-Liability  Order'^^  to  a  Nasdaq 
Quoting  Market  Participant  or  UTP 
Exchange  only  if  the  order  was 
designated  as  AON  or  MAQ  for  a  size 
that  is  at  least  one  normal  unit  of 
trading  (e.g.,  100  shares)  greater  than  the 
displayed  amoimt  of  the  quote/order  to 
which  the  order  is  directed. 

One  commenter  believed  that  directed 
orders  away  from  the  BBO  should  be 
treated  as  Liability  Orders. ^^^  Another 
commenter  expressed  concern  that  if  a 
recipient  accepts  a  directed  order  for 
execution,  a  trade-through  could  occur 
if  that  order  is  executed  at  a  price 
outside  of  the  displayed  price.'*"  This 
commenter  recommended  adding  a 
"clean-up"  feature  for  directed  orders 
pursuant  to  which  a  directed  order 
could  be  executed  only  if  the  order 
satisfied  the  interest  displayed  on  the 
proposed  system  at  better  prices  (with 
no  five-second  delay  if  within  two  price 
levels  from  the  inside  quote  if  the  order 
goes  through  several  price  levels).'*' 
Two  commenters  also  recommended 
developing  a  workable  trade-through 
rule,  in  conjunction  with  the  Order 


3'^  Although  one  commenter  was  concerned  that 
the  five-second  interval  delay  would  allow  a  market 
participant  to  decline  an  execution  at  its  published 
quote,  the  Commission  notes  that  market  makers 
will  still  be  subject  to  automatic  execution  and 
therefore,  will  not  be  able  to  decline  orders  sent  to 
their  quotes.  See  ETA  Letter. 

^**  A  non-Liability  Order  is  an  order  that  when 
delivered  imposes  no  obligation  to  respond  under 
the  Finn  Quote  Rule.  See  Proposed  NASD  Rule 
4701(q). 

'"  See  Heartland  Letter. 

»»  See  MSDW  Letter. 

»»»SeeMSDW  Utter. 
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Execution  Algorithm,  to  provide 
incentives  for  the  entry  and  protection 
of  bett  w-priced  quotes  displayed  in  the 
system.''*'  Two  other  commenters 
argued  that  the  order  routing  process  as 
proposed  would  not  allow  customers  to 
preference  them.'''  They  stated  that  the 
'  non-directed  order  process  offered  no 
capability  for  prefsrencing,  and  the 
directed  order  process  offered  an 
ineffective  way  of  preferencing  because 
all  directed  orders  must  be  designated 
as  non-Liability  Orders. "^ 

In  response  to  these  comments,  the 
NASD  revised  the  proposal  to  allow 
Nasdaq  Quoting  Market  Participants  and 
UTP  Exchanges  to  elect  to  receive 
Liability  Orders  through  the  directed 
order  process.'"  Under  the  proposed 
change,  a  Nasdaq  Quoting  Market 
Participant  or  UTP  Exchange  can  choose 
to  receive  a  directed  order  against  its 
quote  that  is  also  a  Liability  Order.  A 
market  participant  also  can  choose  to 
accept  directed  orders  against  its  quotes 
only  as  non-Liability  Orders.'**  Thus, 
for  example,  a  market  maker  can  choose 
to  receive  both  non-directed  and 
directed  Liability  Orders,  or  it  can 
choose  to  receive  only  non-directed 
orders  on  a  liability  iMsis.  The  NASD 
and  Nasdaq  have  indicated  that  ECNs 
that  opt  to  receive  directed  Liability 
Odws  will  avoid  dual  liability  because 
they  will  retain  the  ability  to  fill, 
partially  execute,  or  decline  a  directed 
or  non-directed  Liability  Order."* 

One  commehter  believed  that  the 
NASD's  change  provided  a  partial 
solution,  but  expressed  concwn  that  it 
will  subject  market  makers  to  double 
liability  if  market  makers  elect  to 
receive  directed  Liability  Orders."* 
Another  conunenter  believed  that 
allowing  directed  orders  would  permit 
trade-throughs  to  occur."^  One 
commenter  stated  that  directed  orders 
would  limit  the  ability  of  institutional 
traders  to  effectively  participate  in  the 
SuperMontage."" 

The  Commission  believes  that  these 
proposed  rules  are  in  accordance  with 
Section  15A(b)(6)  of  the  Act"«  because 
they  are  designed  to  facilitate 
transactions  in  securities,  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  national  market  system.  While  the 
Commission  recognizes  the  concern 


raised  by  one  commenter  regarding  the 
potential  double  liability  of  market 
makers,  the  Commission  also  recognizes 
that  market  makers  are  not  required  to 
receive  directed  Liability  Orders.  If  a 
market  maker  does  not  elect  to  receive 
directed  Liability  Orders,  the  market 
maker  will  not  be  exposed  to  double 
liability.'*"  Reducing  the  potential  for 
dual  liability  may  encourage  market 
makers  to  display  larger  sized 
quotations,  thereby  providing  greater 
liquidity  to  the  market  for  Nasdaq 
seciirities.  Further,  the  "request  a 
cancel"  featiu«  limits  the  exposure  of 
Nasdaq  Quoting  Market  Participants  and 
UTP  Exchanges  by  allowing  participants 
to  fill  directed  non-Liability  Ordws 
without  being  exposed  to  a  dual 
execution.  At  the  same  time,  ECNs  and 
others  that  choose  to  use  the  directed 
order  process  to  take  Liability  Orders 
may  do  so. 

The  Commission  emphasizes, 
however,  that  while  directed  orders  ate 
not  necessarily  inconsistent  with  the 
achievement  of  best  execution,  a  market 
participant  must  periodically  assess  the 
quality  of  com[>eting  markets  to  assure 
that  ordm  flow  is  directed  to  markets 
providing  the  most  advantageous  terms 
for  its  customers'  orders.  Thus,  a 
participant  may  not  simply  employ 
default  order  routing  to  a  broker-dealer 
affiliate  or  particular  NASD  member 
without  undertaking  such  an  evaluation 
on  an  ongoing  basis. '^' 

F.  Locked/Crossed  Markets 

Generally,  under  Nasdaq's  proposal,  if 
a  Nasdaq  Quoting  Market  Participant  or 
UTP  Exchange  entors  an  order  that  will 
lock  or  cross  the  market,  the  OCF  will 
not  display  the  otdet  as  a  quote/order, 
but  instead  the  order  will  be  treated  as 
a  marketable  limit  order  and  entered 
into  the  OCF  as  a  non-directed  order  for 
execution.  If  the  market  is  locked  or 
crossed  at  the  opening,  the  system  will 
clear  the  locked  or  crossed  quotes  by 
executing  the  oldest  bid  (offer)  against 
the  oldest  marketable  offer  (bid)  at  the 
price  of  the  oldest  quote/order. 

One  commenter  believed  that  locked 
or  crossed  markets  at  the  opening 
should  be  resolved  in  price/time  and 
not  time/price  priority.**^  Another 
commenter  stated  that  the  potential  for 
locked  or  crossed  markets  will  continue 


'» See  TT AC  Letter  and  CSELetter. 

'"  See  Instinet  Letter,  and  Bloomberg  Letter. 

*>'  See  Instinet  Letter,  and  Bloomberg  Letter. 

"^  See  Amendment  No.  7,  supra  note  10. 

^^  See  Amendment  No.  7,  supra  note  10. 

'"  See  Amendment  No.  7,  supra  note  10. 

"•  See  Bloomberg  Letter. 

"'See  CSELetter. 

"•  See  Scudder  Kemper  Letter. 

"•15U.S.C78o-3(bK6). 


^>^The  Commission  notes  that  market 
participants  will  still  be  able  to  preference  market 
makers  on  a  Liability  Order  basis.  Under  this 
option,  market  makers  will  not  be  exposed  to 
double  liability  because  preferenced  orders  are 
processed  in  the  non-directed  order  queue. 

"<  See  Securities  Exchange  Act  Release  No. 
37ei9A  (September  6,  1996),  61  FR  48290 
(September  12. 1996)  (order  approving  the  Order 
Handling  Rules). 

*•»  See  AOM  Letter. 


to  exist  if  ECNs  opt  to  take  order 
delivery  for  Liability  Orders.'*'  The 
commenter  believed  that  the  problem 
would  be  alleviated  if  ECNs  were 
required  to  receive  automatic 
executions.'**  However,  as  described  in 
greater  detail  previously,  the  NASD 
believes  that  it  is  necessary  to 
accommodate  the  needs  of  ECNs  by 
providing  them  with  an  alternative  to 
automatic  execution. 

In  addition  to  the  issues  raised  above, 
one  commenter  questioned  the  manner 
in  which  the  NASD  proposed  to  resolve 
locks  and  crosses  on  the  opening  of  the 
market.  3*^  This  commenter  stated  that, 
as  proposed,  the  system  will  permit 
participants  to  enter  non-firm  quotes  up 
until  the  opening  and  then  execute  the 
oldest  bids  against  the  oldest  offers  at 
the  open.'**  This  commenter  opined 
that  in  this  system  market  participants 
will  have  no  incentive  to  find  the 
correct  price  for  a  stock  before  the 
opening.'*^ 

Another  commenter  raised  the 
concern  that  SuperMontage  will  subject 
ECNs  to  an  unacceptable  risk  of 
automatic  execution  by  ccmverting  ECN 
quotes  into  orders  when  they  lock  or 
cross  the  market.'**  This  commenter 
explained  that  ECNs  are  not  capable  of 
receiving  automatic  executions  because 
they  do  not  take  proprietary  positions 
and  therefore,  cannot  accept  the  risk  of 
multiple  executions  against  their 
quotes.'*^ 

The  NASD  responded  by  explaining 
that  when  a  market  participant  enters  a 
locking  or  crossing  quote  into  the 
system,  it  will  receive  a  system  warning, 
as  it  does  today. '^  In  order  to  complete 
the  quote  entry,  the  participant  is 
required  to  override  the  system  warning. 
After  overriding  the  warning,  the  quote 
results  in  an  order  being  generated  that 
accesses  the  quote  that  will  be  locked  or 
crossed.  Therefore,  the  NASD  stated, 
ECNs  can  avoid  automatic  executions 
for  their  own  quotes  by  not  overriding 
the  system  warning.'*' 

The  NASD  added  that  ECNs  are  not  at 
risk  if  another  participant  enters  a 
quote/order  that  locks  or  crosses  an 
existing  ECN  quote.  If  that  occurs,  the 
system  again  will  issue  a  warning  to  the 
party  attempting  to  lock  or  cross  the 
market.  If  that  party  overrides  the 
system  warning,  the  system  will  then 
convert  the  locking  or  crossing  quote 


>«  See  MSDW  Letter. 

^  See  MSDW  Letter. 

**^  See  Island  Letter. 

»«•  See  Island  Letter. 

»«' See  Island  Letter. 

**•  See  Instinet  Letter. 

»*"See  Instinet  Letter. 

""  See  Amendment  No.  7,  supra  note  10. 

isi  See  Amendment  No.  7,  supra  note  10. 
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and  process  it  as  a  non-directed  order. 
It  will  not  deliver  an  automatic 
execution  to  an  ECN  that  chooses  to 
acx:ept  only  order  delivery  against  its 
quote.  In  either  case,  there  is  little  or  no 
risk  to  an  order  delivery  participant  of 
an  imwanted  automatic  execution.  "^ 

The  Commission  finds  that  the 
proposal's  provision  to  address  locked 
and  crossed  markets  is  consistent  with 
the  Act  because  it  is  designed  to  reduce 
the  frequency  of  locked  and  crossed 
markets,  which  should  help  to  provide 
reliable  quotation  information,  facilitate 
price  discovery,  and  contribute  to  the 
maintenance  of  a  iah  and  orderly 
market.  The  proposal  also  should 
facilitate  more  efficient  openings.  The 
proposal  seeks  to  eliminate  locked  and 
C3t)ssed  markets  by  matching  marketable 
orders  against  one  another,  after 
providing  notide  that  an  execution  will 
occur.  The  Commission  believes  this 
^proach  is  reasonable.  As  the 
Commission  has  concluded  previously, 
continued  locking  and  crossing  of  the 
market  can  negatively  impact  market 
quality.'*'  By  helping  to  reduce  the 
frequency  of  locked  and  crossed 
markets,  the  Commission  believes  that 
the  proposal  should  improve  market 
quality  and  enhance  the  production  of 
fair  and  orderly  quotations. 

While  the  Commission  tmderstands 
the  commenter's  concern  that  the 
proposal  will  not  completely  eliminate 
crossed  and  locked  markets  because 
ECNs  will  be  given  the  option  of  taking 
order  delivery  for  Liability  Orders  rather 
than  automatic  executions,  the  ECNs 
still  will  be  required  to  execute  the 
locking  order  immediately,  and  Nasdaq 
will  decrement  the  ECNs'  quote  upon 
delivery  of  the  order.  Thus,  the  lock  or 
cross  should  be  removed  quickly.  In 
addition,  as  stated  previously,  the 
Commission  believes  the  NASD's 
position  that,  despite  this  negative 
aspect,  it  is  necessary  to  accommodate 
the  ECNs  by  providing  them  with  an 
alternative  to  automatic  execution  is 
consistent  with  the  Act. 

G.  UTP  Exchange  Participation  as 
Automatic  Execution  Participants 

One  commenter  supported  UTP 
Exchange  participation  in  the 
SuperMontage  and  stated  that  the 
proposal  represented  a  "positive  step  in 
integrating  the  Nasdaq  and  UTP 
Exchange  markets."  '**  This  commenter, 
however,  stated  that  as  a  piuely  legal 
matter,  the  proposal  could  not  be 


*>*  See  Amendment  No.  7,  supra  note  10. 

"'  See  Securities  Exchange  Act  Release  No. 
40455  (September  22.  1998),  63  FR  51978 
(September  29,  1998)  (order  approving  File  No.  SR- 
NASE)-98-01). 

•  See  CHX  Letter. 


implemented  without  an  amendment  to 
the  UTP  Plan  because  certain  features  of 
the  proposal  change  the  obligations  of 
Nasdaq  under  the  UTP  Plan.'** 

In  the  original  proposal,  UTP 
Exchanges  had  the  option  of  receiving 
orders  either  for  delivery  or  automatic 
execution,  but  they  were  only  permitted 
to  send  orders  to  the  SuperMontage  for 
order  delivery.  Some  commenters 
disapproved  of  this  approach. 
Specifically,  they  argued  that  incoming 
UTP  Exchange  orders  should  be  subject 
to  automatic  execution,  so  that  market 
makers  could  avoid  having  duplicate 
systems  solely  to  service  UTP 
Exchanges. '*8  While  one  commenter 
acknowledged  the  rationale  t}ehind  the 
proposal's  exclusion  of  UTP  Exchanges 
fit>m  automatic  execution,  it  argued  that 
their  inclusion  was  "in  the  best  interests 
of  edl  market  participants,"  and  that 
such  inclusion  would  be  equitable  if 
UTP  Exchanges  provided  reciprocal 
automatic  execution  capability  to 
incoming  market  maker  orders.'*'  The 
Chicago  Stock  Exchange  also  objected  to 
the  inability  of  UTP  Exchanges  to 
participate  in  automatic  executions  and 
the  prioritization  of  UTP  Exchanges  in 
the  Order  Execution  Algorithm.'*^ 

Another  commenter  acknowledged 
that  it  would  be  difficult  for  the  NASD 
to  surveil,  and  if  necessary,  discipline 
UTP  Exchange  members  for  "backing 
away"  from  their  quotes,  and  suggested 
that  potential  solutions  should  be 
considered.'*^  In  addition  to  the 
duplicate  systems  issues,  the 
commenter  cited  a  potential  loss  of 
liquidity  that  would  result  if  UTP 
Exchanges  and  ECNs  did  not  participate 
in  automatic  executions.'*" 

In  response  to  concerns  about  UTP 
Exchange  participation  as  originally 
filed,  the  NASD  amended  the  proposal 
to  give  UTP  Exchanges  the  option  to 
receive  automatic  executions  in  the 
SuperMontage,  provided  that  they  give 
Nasdaq  reciprocity.'*'  In  audition,  UTP 
Exchanges  will  still  have  the  option  of 
accepting  order  delivery  rather  than 
automatic  execution. '*2 

One  commenter  objected  to  what  it 
considered  to  be  the  uimecessarily 
disparate  treatment  for  order-delivery 
UTP  Exchanges  and  order-delivery 


"5  5ee  CHX  Letter.  The  Commission  notes  that 
the  NASD  is  currently  working  on  amendments  to 
the  UTP  Plan. 

"eSee  STA  Letter;  ST  ANY  Utter;  and  Merrill 
Lynch  Letter. 

'"See  ST  ANY  Letter' 

'*•  See  CHX  Letter;  see  also  Archipelago  ^.etter. 

»»  See  Merrill  Lynch  Letter. 

»«•  See  Merrill  Lynch  Letter. 

^'  See  Amendment  Nos.  4  and  6,  supra  notes  6 
and  9. 

'^^  See  Amendment  No.  6,  supra  note  9. 


ECNs  that  attempt  to  access  other 
participants.'*'  The  commenter  noted 
that  order-delivery  ECNs  will  have  the 
ability  to  automatically  execute  against 
other  participants,  but  order-delivery 
UTP  Exchanges  will  not.'**  The 
commenter  believed  that  this  was  done 
to  put  order-delivery  UTP  Exchanges  at 
a  competitive  disadvantage.'**  Another 
commenter  also  disagreed  with  the 
NASD's  proposal  to  provide  a  UTP 
Exchange  automatic  executions  against 
Nasdaq's  market  only  if  the  UTP 
Exchange  is  similarly  willing  to  provide 
automated  execution  against  its 
quotes.'**  The  commenter  believed  that 
it  was  possible  to  promote  inter- 
exchange  competition  without  requiring 
UTP  Exchanges  to  become  part  of 
Nasdaq's  limit  order  book. 

The  Commission  believes  that  the 
NASD's  treatment  of  UTP  Exchanges  is 
consistent  with  the  Act.  While  the 
Commission  believes  that  it  is 
reasonable  for  the  NASD  to  attempt  to 
acconunodate  the  various  needs  of  its 
members,  the  Commission  does  not 
believe  that  NASD  must  make  the  same 
accoDunodations  for  competing  markets. 
The  Commission  believes  that  Nasdaq 
should  be  able  to  provide  access  to  a 
competing  exchange  that  is  equivalent 
to  the  access  the  competing  exchange 
provides  for  Nasdaq  members.'*'  In 
addition,  the  Commission  notes  that  the 
SuperMontage  is  volimtary  and  that 
UTT  Exchanges  may  elect  to  post  their 
quotes/orders  in  the  NASD's  display 
alternative.'** 

H.  Odd-Lot  Processing 

Certain  commenters  criticized  the 
original  proposal  for  handling  limit 
orders,  saying  that  it  would  be 
"cumbersome"  and  create  the 
opportunity  for  "gaming  the  system"  '** 
by  breaking  large  orders  into  odd-lots  so 
that  those  orders  would  not  affect  the 
published  quote.""  Four  commenters 
also  expressed  concern  that  dealers 
without  a  current  interest  in  a  security 


»3  See  CHX  Letter. 

»«  See  CHX  Utter 

»»  See  CHX  Utter.  CHX  noted  that  it  is  currently 
exploring  with  Nasdaq  the  possibility  of  allowing 
automatic  execution  UTP  Exchanges  to  have  the 
ability  to  revert  to  order-delivery  if  Nasdaq  has 
systems  delays. 

M«  See  CSE  Utter. 

'''  The  Commission  notes  that  Nasdaq  is 
exploring  other  ways  to  accommodate  UTP 
Exchanges.  The  Commission  expects  that  some  of 
the  issues  raised  by  UTP  Exchanges  will  be  further 
addressed  in  those  discussions. 

^'  See  discussion  at  Section  V.I. 3.  Nasdaq  as  an 
Exclusive  Securities  Information  Processor. 

^^  See  STA  Letter;  ST  ANY  Utter;  Salomon 
Smith  Barney  Utter  IT  AC  Utter,  and  MSDW 
Utter;  see  also  Merrill  Lynch  Letter. 

'™  See  STA  Letter  STANY  Utter;  Salomon 
Smith  Barney  Letter,  and  MSDW  Utter. 
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would  be  forced  into  executions  under 
the  proposed  odd-lot  processing 
method. ^^'  At  least  one  commenter 
opined  that  the  proposed  odd-lot 
processing  woiUd  impose  unnecessary 
administrative  and  operational  burdens 
on  firms. ^^2  ajj^  several  commenters 
raised  issues  regarding  decrementing  a 
market  maker's  bids  and  offers.^'^ 

In  response  to  these  comments,  the 
NASD  revised  its  proposed  odd-lot 
execution  process. ^^^  Under  the  current 
proposal,  the  SuperMontage  will 
include  a  separate  mechanism  for 
processing  and  executing  odd-lot  orders 
at  the  inside  price  that  will  provide:  (1) 
An  "odd-lot  exposiu^  limit"  for  market 
makers;  (2)  a  market  maker  interval 
delay  between  odd-lot  executions 
against  the  same  market  maker;  and  (3) 
an  odd-lot  order  entry  parameter  of  one 
order  per  second,  per  firm.  Odd-lot 
orders  will  be  processed  in  a  round- 
robin  bshion  against  a  market  maker 
with  an  available  exposure  limit,  even  if 
the  market  maker  is  not  at  the  inside.  ^^^ 
One  commenter  argued  that  ECNs 
should  be  permitted  to  interact  with 
odd-lot  orders. ^^•^ 

The  Commission  believes  that  the 
proposed  rule  change  allows  for  greater 
market  maker  participation  in  executing 
odd-lot  orders.  The  Commission  also 
believes  that  allowing  all  market  makers 
registered  in  a  security  to  participate  in 
executing  these  orders  should 
strengthen  the  Nasdaq  market  and 
benefit  market  participants  by 
permitting  the  prompt,  efficient 
execution  of  odd-lot  orders.^^^  Market 
makers  may  elect  to  execute  odd-lot 
orders  at  the  inside  price  even  when  the 
market  maker  is  not  at  the  inside  bid/ 
offer,  thereby  adding  to  the  depth  and 
liquidity  of  die  market.  The  Commission 
notes  that  historically  only  market 
makers  have  participated  in  the  odd-lot 
process  because  ECNs  do  not  take 
proprietary  positions.  If  an  ECN  were  to 
participate  in  the  revised  odd-lot 
process,  it  would  have  to  take 
proprietary  positions  from  time  to  time 
because  it  would  be  required  to  execute 
at  the  inside  quote.^^*  The  Commission 


"^  See  Salomoo  Smith  Barney  Letter,  STA  Letter 
STANY  Letter,  and  MSDW  Letter. 

"^  See  MeiTill  Lynch  Letter. 

>"  See  Salomon  Smith  Barney  Letter:  MSDW 
Letter.  Merrill  Lynch  Letter;  STA  Letter,  and 
STANY  Letter. 

"*  See  Amendment  No.  4,  supra  note  6. 

"*  See  Island  Letter. 

'"Currently,  odd-lots  are  automaticaliy  executed 
only  a(;ainst  market  makers  who  are  at  the  inside 
bidy  offer. 

''*The  Commission  notes  that  any  system 
operated  by.  or  on  behalf  of.  an  OTC  market  maker 
or  exchange  market  maker  that  executes  customer 
orders  primarily  against  the  account  of  such  market 


believes  that  the  proposed  odd-lot 
system  is  consistent  with  the  Act  based 
on  the  ciurent  roles  of  market  makers 
and  ECNs,  but  believes  that  Nasdaq 
should  explore  including  ECNs  in  the 
odd-lot  execution  process  if  ECNs  can 
demonstrate  that  they  can  provide 
equivcilent  treatment  to  these  orders  as 
market  makers. 

/.  Issues  Relating  to  Competition 

1.  Centralization 

Many  commenters  believed  that  the 
proposal  will  improve  the  Nasdaq 
market  by  providing  more  information 
to  investors,  promoting  greater 
efficiency  in  executions,  or  increasing 
overall  market  transparency. '^^  One 
commenter  believed  that  the 
SuperMontage  is  greatly  needed  and 
"that  it  will  eventually  make  the  market 
more  efficient  and  competitive,  all  to 
the  benefit  of  the  investor."38o  Another 
commenter  stated  that  the 
SuperMontage  will  improve  the  Nasdaq 
market  and  integrate  "market  makers, 
ECNs  and  DTP  Exchanges  in  a  more 
unified,  competitive  manner,  "^si  One 
commenter  also  believed  that  the 
SuperMontage  will  "continue  a  natural 
competition  between  securities 
markets.  "382  Another  commenter  stated 
that  the  SuperMontage  was  "an 
inclusive  model  built  with  the 
connectivity  to  link  all  market 
participants,  including  electronic 
communications  networks  into  the 
market  center.  However,  it  in  no  way 
imposes  new  obligations  or  burdens,  or 
diminishes  the  opportimity  for  market 
participants  to  interact  with  one  another 
through  other  means."^^  In  addition, 
one  commenter,  after  Amendment  No. 
8,  stated  that  the  "SuperMontage  has 
been  transformed  from  a  revolution  in 


maker  as  principal  is  excluded  from  the  definition 
of  an  ECN.  See  17CFR  240.11Acl-l(aMB)(ii).  An 
OTC  market  maker  is  defined  as  any  dealer  who 
holds  itself  out  as  being  willing  to  buy  from  and  sell 
to  its  customers,  or  otherwise,  a  covered  security  for 
its  own  account  on  a  regular  or  continuous  basis 
otherwise  than  on  an  exchange  in  amounts  of  less 
than  block  size.  See  17  CFR  240.1  lAcl-l(a)(13). 

^">  See  ETA  Letter.  Merrill  Lynch  Letter;  Goldman 
Sachs  Lettw;  MSDW  Letter:  STA  Letter:  STANY 
Letter,  ITAC  Letter:  IQ  Letter:  Bannon  Letter: 
Bancorp  Letter:  Charles  Schwab  Letter 
Congressman  Dreier  Letter:  Congressman  Pallone 
Letter;  Congresswoman  Morella  Letter: 
Congressman  Stupak  Letter,  Congresswoman 
Wilson  Letter:  Congressman  Towns  Letter: 
Congressman  Mcinnis  Letter:  Congressman  Thomas 
Letter,  Spear.  Leeds  k  Kellogg  Letter,  First  Union 
Letter  ITG  Letter:  Jeffries  Letter:  Congressman 
Ehrlich  Letter;  Congressman  Radanovich  Letter; 
Congressman  Shays  Letter:  Titak  Letter,  ASA  Letter: 
APTC  Letter  Philadelphia  Corp.  Letter;  Garrett 
Letter,  and  Senator  Schumer  Letter. 

>«»  See  STA  Letter. 

"<  See  MSDW  Letter. 

»»  See  APTC  Letter. 

^*^  See  Congressman  Radanovich  Letter. 


fundamental  market  structure  to  an 
incremental  evolution  in  market 
technology  characterized  by  a 
marketplace  that  preserves  investor 
choice  and  competition."^** 

Fourteen  commenters,  however,  were 
concerned  that  the  proposal  will  have  a 
negative  impact  on  competition.  ^^^  Most 
of  these  commenters  argued  that  the 
proposal  was  anti-competitive  because, 
in  their  view,  it  will  implement  a 
monopolistic,  centralized  execution 
system  that  will  compel  participation  by 
NASD  regulated  broker-dealers,  and  in 
turn  stifle  ECN  innovation  and  diminish 
market  competition.  Several 
commenters  also  expressed  concern  that 
the  automatic  execution  feature  of  the 
SuperMontage  will  have  a  negative 
impact  on  competition  by  forcing  order 
flow  into  the  SuperMontage.  ^"^ 
Specifically,  Instinet  stated  that, 
because  of  the  NASD's  status  as  a 
regulator,  the  NODE  will  effectively 
become  a  mandatory  display  facility  for 
investors'  orders  to  the  exclusion  of 
more  efficient,  better-priced  pools  of 
liquidity.^"^  Instinet  believed  that   . 
Nasdaq's  affiliation  with  NASD 
Regulation  will  create  the  perception 
among  Nasdaq  Quoting  Market 
Participants  that  customer  orders  routed 
to  the  SuperMontage  will  be  insulated 
from  best  execution  challenges. '** 
Instinet  thus  asserted  that  liquidity 
provided  by  other  facilities  coidd 
evaporate,  and  that  investor  order 
display  and  execution  options  will 
diminish.  3"^  Instinet  also  argued  that 
Nasdaq  will  have  a  regulatory  advantage 
over  ECNs  because  of  its  ability  to 
subsidize  market  operations  from  the 
revenues  that  Nasdaq  earns  from. the 
sale  of  maiket  data.'^ 

Phbc  believed  that  the  SuperMontage 
will  result  in  an  "unacceptable 
concentration  of  market  power  in  the 
NASD  at  the  expense  of  the  regional 
exchanges  *  *  *  .  Under  the 
SuperMontage  proposal,  Nasdaq  will 
function  as  its  own  ITS.  *  *  »  [without 
providing]  for  any  representation.  "3*^ 


'«  See  Bloomberg  Letter. 

3"  See  ETA  Letter  Island  Letter:  Instinet  Letter 
Bancorp  Letter:  Archipelago  Letter:  Granite 
Financial  Letter:  ATD  Letter:  AOM  Letter:  BRUT 
Letter;  Phlx  Letter  Leon  Letter:  Aurora  Letter: 
Renaissance  Letter:  CSE  Letter;  and  NexTrade 
Letter.  In  its  comment  letter,  IslaiAl  specifically 
questioned  whether  ECNs  could  compete  in  a 
regulatory  environment  structured  to  favor  Nasdaq. 

"•See ETA  Letter:  Island  Letter;  Bloomberg 
Letter  Instinet  Letter  Leon  Letter,  and  NexTrade 
Letter. 

"'  See  Instinet  Letter,  see  also  Leon  Latter. 

"•  See  Instinet  Letter. 

"•  See  Instinet  Letter  see  also  NexTrade  Letter. 

'«>  See  Instinet  Letter. 

M'  See  Phbc  Letter. 
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In  response,  the  NASD  stated  that, 
while  the  proposal  creates  a  central 
means  for  accessing  liquidity  in  Nasdaq 
and  other  market  centers,  it  in  no  way 
establishes  the  SuperMontage  as  the 
sole  means  for  providing  or  accessing 
liquidity.  NASD  members,  individual 
investors,  and  members  of  other 
exchanges  will  be  free  to  route  their 
orders  to  any  market  center  they  choose. 
Moreover,  ECN  subscribers  will  be  free 
to  use  the  execution  services  offered  by 
the  ECNs  to  access  liquidity  within  the 
ECNs.  The  NASD  emphasized  that 
nothing  in  the  proposal  prohibits  ECNs 
and  other  market  participants  from 
establishing  links  or  order-routing 
arrangements.  392  The  NASD  maintained 
that  providing  a  means  for  accessing 
liquidity  and  trading  interest  is  an 
essential  and  core  function  of  a  market. 
The  NASD  pointed  out  that  it  already 
provides  both  quotation  and  execution 
services.  Nasdaq  has  operated  SOES 
since  1984,  and  SelectNet  since  1988, 
both  of  which  are  integrated  with 
Nasdaq's  quotation  system.  The  NASD 
believes  that  eliminating  this  capability 
would  be  a  step  backward  for  the  market 
and  investors,  and  would  be  contrary  to 
Sections  llA  and  15A  of  the  Exchange 
Act  as  it  will  foster  inefficiencies  in  the 
execution  of  securities,  minimize 
opportunities  to  obtain  best  execution, 
limit  market  linkages,  result  in 
disorderly  markets,  and  ultimately  harm 
investors.  393 

The  Commission  believes  that  the 
SuperMontage  does  not  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  Act.  The  Commission  has  long 
held  the  view  that  competition  and 
innovation  are  essential  to  the  health  of 
the  securities  market^.  Indeed, 
competition  is  one  of  the  hallmarks  of 
the  national  market  system.  The 
SuperMontage  is  a  reasonable  effort  by 
the  NASD  to  enhance  the  quality  of  the 
Nasdaq  market  by  providing  more 
information  to  investors,  promoting 
greater  efficiency  in  executions,  and 
increasing  overadl  market  transparency. 
Although  the  SuperMontage  may 

firovide  a  new  means  for  accessing 
iquidity  in  Nasdaq  stocks,  the 
SuperMontage  will  not  be  the  sole 
means  for  providing  or  accessing 
liquidity.  Under  the  proposal,  broker- 
deialers  may  continue  to  seek  alternative 
order  routing  and  execution  services 
that  provide  value  to  thefr  ciistomers 
through  price,  speed,  and  technology. 
Broker-dealers  wishing  to  interact  with 
institutional  orders  below  the  top  of  the 
book,  for  example,  may  continue  to  use 


ECNs.3»4  Those  that  wish  to  continue  to 
maintain  anonymity  through  clearance 
and  settlement  may  continue  to  use 
ECNs.  In  addition,  market  participants 
wishing  to  execute  orders  without  the 
participation  of  a  dealer  may  continue 
to  do  so  under  the  proposal.  NQDS 
Prime  will  provide  all  individual 
attributable  quote/order  information  at 
the  three  best  price  levels  displayed  in 
the  SuperMontage.  With  this 
information,  market  participants  will 
have  the  choice  of  using  Nasdaq's 
facility  to  access  liquidity  or  private 
linkages  outside  of  the  SuperMontage  to 
access  liquidity.  Moreover,  participation 
in  the  SuperMontage  is  voluntary.  A 
market  participant,  such  as  an  ECN,  may 
elect  not  to  display,  or  provide  access 
to,  its  quotes/orders  through  Nasdaq  and 
instead  display  and  provide  access  to  its 
quotes/orders  on  other  markets,  such  as 
the  Chicago  Stock  Exchange,  the 
Cincinnati  Stock  Exchange,  and 
possibly  in  the  future,  the  Pacific 
Exchange  ("PCX").  In  addition,  the 
NASD  has  agreed  to  create  an 
alternative  quote  reporting  mechanism 
that  will  allow  an  ECN,  ATS,  or  market 
maker  to  maintain  its  quotes  in  an 
NASD  facility  without  being  a 
participant  in  Nasdaq,  and  therefore  the 
SuperMontage.39S 

At  the  heart  of  the  commenters' 
competition  arguments  is  the  view  that 
automatic  execution  against  market 
makers  gives  the  SuperMontage  an 
unfair  advantage  in  drawing  order  flow 
and  makes  it  difficult  for  otihers  to  build 
competing  links  to  market  makers.  The 
Commission  finds  that  the  automatic 
execution  feature  offered  by  the 
SuperMontage  is  a  reasonable  way  for 
Nasdaq  to  improve  market  efficiency. 
Since  at  least  1988,  automatic  execution 
has  been  a  vital  element  of  Nasdaq's 
dealer  market.  The  NASD's  automatic 
execution  system.  SOES.  was  initially 
developed  in  1984  to  provide  an 
efficient  facility  for  order  entry  firms  to 
execute  retail  customer  orders  of  limited 


»2  See  Amendment  No.  5,  supra  note  8. 
*•*  See  Amendment  No.  7,  supra  note  10. 


3^  While  market  participants  also  may  interact 
with  quotes/orders  below  the  top  of  the  book  in  the 
SuperMontage,  the  Commission  notes  that  directed 
orders  will  have  to  be  for  a  size  greater  than  the 
quoted  size  unless  the  Nasdaq  Quoting  Market 
Participant  or  UTP  Exchange  is  willing  to  accept  a 
directed  Liability  Order.  As  a  result,  the 
Commission  believes  that  market  participants  will 
continue  to  have  the  same  incentive  to  access  ECNs 
for  quotes/orders  below  the  top  of  the  book  as  they 
do  today.  In  addition,  customer  orders  routed  to  the 
SuperMontage  will  not  "be  insulated  from  best 
execution  challenges"  merely  because  the  orders 
are  routed  to  an  SRO's  market.  Indeed,  the 
Commission  has  noted  in  this  release  several 
instances  where  best  execution  may  not  be  achieved 
within  SuperMontage.  See  e.g.,  discussions  at 
V.D.2.  and  V.E. 

3<»  See  Section  V.I.3,  NASD  as  an  Exclusive 
Sectirities  Information  Processor,  infra. 


size  in  Nasdaq  securities.39«  SOES   . 
offered  an  alternative  for  those  firms  to 
the  traditional  telephone  contact  and 
negotiation  with  market  makers  by 
providing  automatic  execution  of 
customer  orders  against  Nasdaq  market 
makers  at  the  best  available  market 
price. 

Initially,  participation  in  SOES  was 
voluntary.  During  the  October  1987 
market  break,  however,  the  Nasdaq 
market  experienced  significant 
operational  problems. 3^^  Sharp 
downward  volatility  and  record  volume 
resulted  in  delayed  transaction  reports 
and  a  large  number  of  locked  and 
crossed  markets.  The  unusual  market 
conditions  created  a  situation  in  which 
it  was  impossible  for  market  makers  to 
ensiu«  that  their  quotes,  against  which 
trades  were  continuing  to  be  executed  in 
SOES.  acciu^tely  reflected  the  rapidly 
changing  market.  Because  participation 
in  SOES  at  that  time  was  voluntary,  a 
majority  of  market  makers  responded  by 
withdrawing  from  SOES.^s*  Trades  that 
normally  would  have  been  handled 
through  SOES  then  had  to  be  executed 
by  contacting  market  makers  by 
telephone.  This  necessarily  increased 
the  already  extraordinary  workload  of 
market  makers  and  contributed  to  a 
large  number  of  unfilled  orders,  as  well 
as  complaints  that  market  makers  were 
not  accessible. 

In  response  to  those  problems,  the 
NASD  adopted  a  nimiber  of  rules  to 
facilitate  the  execution  of  retail 
customer  orders  in  SOES  and  to  ensure 
market  maker  participation  in  the 
system  ("1988  SOES  modifications"), 
including  making  SOES  participation 
mandatory  for  all  market  makers  in 
Nasdaq  securities.  3«9  These  changes 
were  intended,  among  other  things,  to 
ensure  that  order  entry  firms  could 
obtain  automatic  executions  for  their 
customers  in  volatile  markets.  Upon 
approval,  the  Commission  stated  its 
belief  that  the  1988  SOES  modifications 
would  enhance  market  liquidity, 
improve  the  accuracy  of  Nasdaq's 
pricing  systems,  promote  the  timeliness 
of  trade  reporting,  and  help  alleviate 
locked  and  crossed  markets.*"" 

In  1999,  the  NASD  recognized  that, 
while  SOES  and  SelectNet  provided 


^^  See  Securities  Exchange  Act  Release  No. 
21433  (October  29.  1984).  49  FR  44042  (November 
1,1984). 

"'  See  Division  of  Market  Regulation,  The 
October  1987  Market  Break  9-3  to  9-15  (February 
1988)  ("1987  Market  Break  Report"). 

'^As  described  more  fully  in  the  1987  Market 
Break  Report,  the  number  of  market  making 
positions  declined  more  than  83  percent  between 
October  19  and  October  22,  1987.  Id  at  9-14. 

^^See  Securities  Exchange  Act  Release  No. 
25791  (June  9,  1988),  53  FR  22594  (June  16.  1988). 

*»>ld. 
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valuable  services  to  market  participants, 
the  operation  of  two  separate  and 
independent  execution  systems  resulted 
in  frequent  dual  liability  for  market 
makers.  In  response  to  this  problem,  the 
NASD  proposed  to  integrate  SOES  and 
SelectNet,  and  re-establish  SelectNet  as 
a  non-Liability  Order  delivery  and 
execution  system  for  Nasdaq  National 
Market  System  seciuities  and  recast 
SOES  as  the  NNMS.  The  Commission 
approved  the  integration  on  January  25, 
2000.*"'  Pursuant  to  the  NNMS  Order, 
the  maximum  order  size  now  eligible  for 
automatic  execution  in  Nasdaq  National 
Market  System  securities  is  9,900 
shares.  Further,  the  NNMS  Order 
permitted  market  makers  to  enter  both 
proprietary  and  agency  orders  into 
NNMS,  and  receive  executions. 

The  Commission  continues  to  believe 
that  automatic  execution  provides  many 
benefits  to  a  marketplace,  partictdarly 
speed  and  certainty  of  executions.  As 
the  NASD  pointed  out,  certainty  of 
execution  is  important  to  all  investors, 
particularly  in  fast  moving  markets.  The 
automatic  execution  feature  of  the 
SuperMontage  should  promote  investor 
confidence  by  increasing  the  likelihood 
that  orders  of  moderate  size  from  large 
and  small  investors  alike  will  be  filled 
almost  instantaneously.  The 
SuperMontage's  automatic  execution 
feature  also  should  improve  the 
acciuacy  of  Nasdaq's  pricing  systems, 
promote  the  timeliness  of  trade 
reporting,  and  help  alleviate  locked  and 
crossed  markets.  Further,  the 
Conunission  notes  that  the 
SuperMontage  does  not  dramatically 
modify  the  automatic  execution  feature 
in  NNMS,  which  was  approved  by  the 
Commission  after  being  published  for 
comment. 

In  a  comment  letter  prior  to 
Amendment  No.  8,  Bloomberg  suggested 
an  alternative,  hybrid  approach  to 
automatic  execution,  in  which  Nasdaq 
could  send  order  messages  that 
converted  into  executions  within  a 
fraction  of  a  second  if  market  makers 
failed  to  respond.*"^  Bloomberg  stated 
that  such  a  hybrid  approach,  which  is 
both  technologically  feasible  and 
affordable,  would  promote  the  use  of 
automatic  execution  facilities  among 
market  professionals  and  enhance 
market  efficiency .^^^ 

In  response,  the  NASD  stated  that 
Bloomberg's  approach  could  harm 
investors,  particularly  small  investors, 
because  there  no  longer  would  be  a 
method  of  providing  automatic 
execution  to  small  orders.  Further,  the 


NASD  stated  that  if  all  market 
participants  receive  only  orders  (as 
opposed  to  executions),  which  they  may 
reject  in  full  or  fill  partially,  investors' 
orders  would  be  "boimced"  from  one 
market  participant  to  another.  Thus,  this 
approach  could  residt  in  orders  that  are 
entered  later  in  time  being  filled  before 
orders  that  are  entered  earlier  in  time, 
depending  on  how  and  when  the  market 
participant  receiving  the  order  responds 
to  the  order.*"* 

The  NASD  also  noted  that,  under 
Bloomberg's  alternative,  instances  of 
backing  away  could  increase, 
particularly  because  it  could  exacerbate 
the  dual  liability  problem  that  many 
market  makers  face  today.  Automatic 
execution,  in  comparison,  reduces  the 
potential  that  a  market  participant  may 
back  away  from  its  quote. 

Finally,  the  NASD  argued  that 
automatic  execution  significantly 
reduces  the  potential  for  locked  and 
crossed  markets.  The  NASD  stated  that 
its  proposal  will  reduce  instances  of 
locked/crossed  markets  because  a 
substantial  niunber  of  market 
participant  quotes  will  be  subject  to 
automatic  execution.  The  NASD 
questioned  whether  Bloomberg's 
proposal  would  be  equally  effective  in 
addressing  locked/crossed  markets, 
especially  because  the  system 
presiunably  would  not  move  stale 
quotes  out  of  the  way  to  resolve  a 
locked/crossed  market  Rather,  under 
Bloomberg's  proposal,  the  system  would 
continue  to  deliver  orders  and  default  to 
executions  against  a  stale  quote.  The 
quote  would  have  to  be  manually 
removed  before  the  lock/cross  could  be 
resolved.*"* 

The  Commission  does  not  believe  that 
Bloomberg's  suggested  hybrid  approach 
would  necessarily  be  as  effective  as  the 
approach  proposed  by  Nasdaq.  A  hybrid 
order  delivery  system  would  require  the 
NASD  to  constantly  monitor  dealer 
executions  to  prevent  instances  of 
backing  away  outside  of  the  system.  It 
also  would  be  less  effective  in 
addressing  locked  and  crossed  markets. 
In  addition,  the  Commission  notes  that 
the  NASD  has  represented  that  order 
delivery  messages  use  significantly 
more  message  capacity  than  order 
execution  messages.  'Thus,  an  increased 
reliance  on  automatic  executions  could 
reduce  network  traffic  and  increase 
speed  and  reliability  of  the  entire 
Nasdaq  market.**^  As  discussed  further 
below,  the  NASD  has  represented  that  a 
system  based  on  an  automatic  execution 
platform  can  be  expanded  rapidly  to 


handle  any  increased  volimie  of 
message  traffic.*"^ 

Finally,  Instinet  and  Bloomberg 
argued  that  the  order  display  and  order 
routing  facilities  of  the  SuperMontage 
should  not  be  linked  to  the  order 
matching  facility  of  the  SuperMontage. 
Instead,  Instinet  and  Bloomberg 
believed  that  Nasdaq's  order  display 
and  routing  facilities,  which  the  NASD 
proposes  to  continue  operating  under 
the  SuperMontage,  should  be  separate 
from  its  proposed  order  matching 
facility.*"* 

In  tne  Commission's  view,  however, 
the  SuperMontage  not  only  builds  on 
the  order  execution  foundation  laid  by 
SOES  and  NNMS,  but  represents 
another  step  in  the  ongoing 
technological  evolution  of  the  U.S  and 
global  securities  markets.  This  past  year, 
for  example,  the  Commission  approved 
the  first  completely  electronic  options 
exchange,  the  International  Stock 
Exchange.*"^  The  Commission  also  just 
approved  a  proposed  rule  change  by  the 
New  York  Stock  Exchange  to  implement 
NYSe  Direct*,  which  would  provide 
automatic  executions  for  certain  limit 
orders  of  a  specified  size.*'"  PCX  also 
recently  proposed  to  incorporate 
automatic  execution  into  its  trading 
platforms  and  create  an  electronic  book 
for  its  equities  business  by  operating  the 
Archipelago  Exchange  as  a  facility  of  the 
PCX.*" 

These  market  developments  are 
consistent  with — and  indeed,  were 
foreshadowed  by  Congress  in — Section 
llA  of  the  Exchange  Act.  In  Section 
11  A,  Congress  recognized  that 
technology  would  d^ve  competition 
among  the  seciuities  markets,  stating 
that  "(nlew  data  processing  and 
communications  techniques  create  the 
opportimity  for  more  efficient  and 
effective  market  operations."  *^^  The 
Commission  believes  that 


*<"  See  NNMS  Order,  supra  note  22. 
«<"  See  Bloomberg  Latter. 
*<"  See  Bloomberg  Letter. 


*"*  See  Amendment  No.  S,  supra  note  8. 
^oB  See  Amendment  No.  5,  supra  note  8. 
«"•  See  NNMS  Order,  supra  note  22. 


*o'  See  Amendment  Noc.  3  and  4,  supra  notes  5 
and  6. 

*°*  As  Instinet  stated,  "|t|he  NASD's  proposal 
unnecessarily  ties  together  two  distinct  services 
provided  by  Nasdaq — establishing  a  mandatory 
linkage  between  (i)  Nasdaq's  facilities  for  displaying 
and  making  quotes  accessible  under  the 
Commission's  order  display  rules  [i.e.,  the  Order 
Handling  Rules  and  Regulation  ATS)  and  (ii) 
Nasdaq's  new  ECN-like  facility  for  automatically 
matching  individual  quotes  and  orders."  See 
Instinet  Letter  (emphasis  in  original). 

*°"  See  Securities  Exchange  Act  Release  No. 
42455  (February  24.  2000),  65  FR  11401  (March  2, 
2000). 

*">  See  Securities  Exchange  Act  Release  No. 
43767  (December  22,  2000).  66  FR  834  (January  4, 
2001). 

*"  See  Securities  Exchange  Act  Release  No. 
43608  (November  21,  2000),  65  FR  78822 
(December  15,  2000)  (noticing  proposed  rule  change 
(SR-PCX-OO-25)  that  the  Archipelago  ECN  become 
a  facility  of  PCX). 

«"15U.S.C78k-l. 
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SuperMontage  proposal  is  consistent 
with  Section  llA  in  that  it  incorporates 
new  technological  features  to  provide 
investors  with  the  opportunity  to 
receive  economically  efficient  execution 
of  their  securities  transactions  and  to 
promote  fair  and  orderly  markets.*' ^  It 
is  not  only  essential  that  investors  have 
the  ability  to  see  the  depth  of  the  supply 
and  demand  in  a  security,  but  also  that 
they  have  the  ability  to  access  the  depth 
of  the  supply.  The  SuperMontage  will 
provide  a  new  means  of  accessing  that 
liquidity. 

2.  Other  Issues  Relating  to  Competition 

1 1  Several  commenters  expressed 
concerns  about  the  NASD's  dual  role  as 
an  operator  of  a  market  (i.e.,  Nasdaq) 
and  as  a  self-regulator.*'*  Specifically, 
one  commenter  believed  that  the  NASD 
will  use  its  regulatory  powers  to 
"nourish  the  private  ECN"  and  thereby 
restrain  competition,*"  while  another 
commenter  believed  that  Nasdaq's 
regulatory  privileges  will  inhibit 
competition  and  force  market 
participants  to  accept  what  Nasdaq 
offers.*'^  Other  commenters  viewed  the 
proposal  as  an  inappropriate  attempt  by 
the  NASD  to  compete  with  its  own 
members'  trading  systems,  particularly 
ECNs,  using  the  revenues  generated  by 
those  participants  to  finance  the 
SuperMontage.*"  Two  commenters 
beUeved  that  the  SuperMontage  would 
receive  financial  subsidies  from 
Nasdaq's  market  information 
revenues.*'*  Three  commenters 
believed  that  the  NASD  has  an  inherent 
conflict  of  interest  with  respect  to  the 
competing  interests  of  market  makers 
and  order  entry  firms.*' ^  Another 
commenter  believed  that  Nasdaq's 
interests  will  diverge  from  its  market 
participants  as  it  begins  to  compete  with 
market  makers  and  ECNs  for 
executions.*^"  One  commenter  urged 
the  Commission  to  supervise  the 
NASD's  "competitive  stance"  so  that 
"no  unfair  advantage  over  market 
participants  is  created  or  even 


■•'M5  U.S.C.  78k-l. 

*■<  See  ETA  Letter;  NexTrade  Letter;  Instinet 
Latter;  Bancorp  Letter:  STA  Letter;  Bloomberg 
Latter;  Island  Letter;  BRUT  Letter;  Phlx  Letter: 
Renaissance  Letter:  ACIM  Letter:  Erfort  Letter:  and 
Archipelago  Letter  (stating  that  the  SuperMontage 
will  "pose  insurmountable  conflicts"):  see  also 
Scudder  Kemper  Letter. 

<"  See  Bloomberg  Letter;  see  also  Renaissance 
Latter  and  Archipelago  Letter. 

*'»  See  BRUT  Letter. 

*"  See  Island  Letter;  Instinet  Letter:  and 
NtxTrade  Letter:  see  also  Scudder  Kemper  Letter. 

*••  See  NY  Letter  and  Instinet  Letter. 

'■"See  ETA  Letter:  Archipelago  Letter;  and 
Instinet  Letter. 

I'M  See  BRUT  Letter. 


perceived.  "*2i  Another  commenter 
recommended  that  the  NASD  "divest 
itself  of  its  residual  interest  in  Nasdaq" 
to  reduce  anti-competitive  conflicts.*^^ 
Finally,  several  commenters  opined  that 
the  NASD's  conflicts  of  interest  might 
become  more  pronoimced  with 
Nasdaq's  announced  intention  to 
demutualize.*23 

Another  commenter  questioned 
whether  Nasdaq  will  use  market  data 
compiled  by  the  NASD  Automated 
Confirmation  of  Transactions  ("ACT") 
facility  and  OATS.*^*  This  commenter 
argued  that  because  ECN  competitors  of 
the  SuperMontage  will  not  have  access 
to  this  data,  Nasdaq  should  not  have 
access  to  the  data  and  should  be 
required  to  compete  on  equal  ground 
with  other  trading  systems.*^*  To  permit 
Nasdaq  to  use  this  information,  the 
commenter  argued,  would  allow  Nasdaq 
to  use  its  affiliation  with  NASD  to 
imfairly  compete  for  customer  orders.*^* 

Three  commenters  also  expressed 
concern  about  the  potential  fees  the 
NASD  might  charge  for  access  to  the 
SuperMontage.*27  One  commenter 
stated  that  the  NASD  would  have  no 
incentive  to  control  costs  associated 
with  the  SuperMontage  because  it 
would  be  a  monopoly.*^"  This 
commenter  noted  that  currently  it  costs 
twice  as  much  to  execute  a  trade 
through  SelectNet  as  it  does  on  the 
Island  ECN.*2fl  The  commenter 
attributed  the  difference  in  cost  to  the 
fact  that  Island  has  competitors  while 
SelectNet  has  a  unique  relationship 
with  the  NASD.*3"  The  commenter 
opined  that  the  fees  associated  with  the 
SuperMontage  will  exceed  those  for 
SelectNet  as  a  result  of  the  monopoly 
created.*^' 

The  Commission  recognizes  the 
concerns  of  the  commenters,  but  notes 


«"  See  STA  Letter. 

*"  See  Archipelago  Letter. 

*"  See  ETA  Letter;  Instinet  Letter;  Island  Letter, 
and  Bancorp  Letter.  In  contrast.  Archipelago 
believed  that  the  conflicts  will  diminish  if  Nasdaq 
were  entirely  independent  of  the  NASD. 

*^*  See  Archipelago  Letter  see  also  Renaissance 
Letter. 

"''  See  Archipelago  Letter. 

"^  See  Archipelago  Letter.  See  Commission 
discussion  at  Section  V.I. 3. 

«2'  See  STANY  Letter;  ACIM  Letter;  and  ITG 
Letter.  ITG  requested  clarification  regarding  the  fees 
for  the  NODE  and  OCF, 

<^'  See  Renaissance  Letter. 

•"*  See  Renaissance  Letter. 

"°  See  Renaissance  Letter. 

*"  See  Renaissance  Letter.  As  discussed  above, 
the  Commission  notes  that  the  SuperMontage  will 
not  be  the  sole  means  for  providing  or  accessing 
liquidity.  Broker-dealers  may  continue  to  pursue 
other  alternative  order  routing  and  execution 
services  that  provide  value  to  their  customers.  As 
a  result,  the  Commission  believes  that  competitive 
pressures  may  limit  the  fees  associated  with  the 
SuperMontage.  See  discussion  at  V.I.I. 


that  many  of  these  conflicts  are  inherent 
in  the  self-regulatory  model.  Indeed,  the 
Act  specifically  contemplates  that  SROs 
not  only  will  act  as  regulators,  but  also 
will  operate  markets.*'^  For  instance, 
the  Act  authorizes  the  Commission  to 
oversee  SRO  functions  to  address  the 
inherent  conflicts  of  the  self-regulatory 
model,  and  to  attempt  to  ensure  that  an 
SRO  does  not  secure  advantages  as  a 
commercial  entity  by  virtue  of  its 
regulatory  authority.  Among  other 
things,  the  Commission  must  find  that 
the  rules  of  the  NASD  provide  for  fair 
representation  of  its  members, 
appropriate  discipline  for  violations  of 
the  Act,  and  a  fair  procedure  for 
disciplining  membiers.*'^  The  NASD  is 
required  to  file  proposed  rule  changes 
with  the  Commission  when  it 
establishes  fees,  and  these  fees  must  be 
reasonable  and  equitably  allocated 
among  members,  issuers,  and  other 
persons  using  any  facility  or  system  of 
the  SRO  in  accordance  with  Section 
15A(a)(5)  of  the  Act.*'*  Further,  NASD 
trading  rules,  such  as  the  SuperMontage 
proposal,  are  subject  to  the 
Commission's  rule  review  process.  This 
process  provides  the  opportunity  for 
interested  parties  and  the  public  to 
voice  their  comments  and  concerns 
about  proposed  rules  to  the 
Commission.  Moreover,  the 
Commission,  through  inspections, 
vigilantly  monitors  all  SROs,  including 
the  NASD,  for  objective  compliance  and 
enforcement  of  their  rules.  Thus, 
through  oversight,  inspection,  and 
provisions  designed  to  ensure  due 
process,  the  Act  has  provided,  and  the 
Commission  implements,  significant 
safeguards  that  serve  to  address  the 
conflicts  inherent  in  the  self-regulatory 
model  and  that  protect  the  legitimate 
interests  of  SRO  members. 

It  would  be  inconsistent  with  the 
NASD's  self-regulatory  responsibility  for 


*"  Section  3(a)(26)  of  the  Act  defines  an  SRO  as 
"(ajny  national  securities  exchange,  registered 
securities  association,  or  registered  clearing  agency 
*   •  *  "See  IS  use.  78c(aH26).  Section  3(a)(1)  of 
the  Act  defines  an  exchange  as  "|a|ny  organization, 
association,  or  group  of  persons  *   '   "which 
constitutes,  maintains,  or  provides  a  market  place 
or  facilities  for  bringing  tog^her  purchasers  and 
sellers  of  securities  *   *   ■  "  See  15  U.S.C.  78c(aMl). 

<"See  15  use.  78o-3(b)(4).  (7),  and  (8). 

"*  15  use.  78o-3(a)(5).  See  also  15  U.S.C  78o- 
3(b)(9)  and  (11).  and  15  U.S.C.  78k-l(a)(l)(e).  The 
Commission  notes  that  the  NASD  will  file  a 
separate  proposal  to  establish  fees  for  the 
SuperMontage.  The  NASD  has  committed  to  the 
creation  of  a  SuperMontage  fee  structure  that  does 
not  discriminate  between  Nasdaq  market 
participants  that  interact  with  the  system  on  an 
order-delivery  versus  an  automatic  execution  basis. 
The  NASD  has  also  committed  to  avoiding  systemic 
biases  including  biases  that  result  from  differential 
fees  or  incentives  between  quotes  and  orders, 
whether  they  are  directed,  non-directed,  or 
preferenced.  See  Amendment  No.  8,  supra  not  12. 
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the  NASD  to  use  its  regulatory  power  to 
advance  Nasdaq's  market  interests  to  the 
detriment  of  its  members,  and  the 
Commission  intends  to  be  vigilant  to 
prevent  this.  As  a  result,  the  NASD  will 
not  be  able  to  use  its  regulatory 
authority  to  act  in  any  manner  in 
preference  to,  or  prejudice  of,  Nasdaq  or 
any  other  stock  market,  marketplace,  or 
market  participant ''^^  generally  or 
specifically  because  of  that  entity's 
relationship  to  the  SuperMontage  or 
Nasdaq.''^^  For  example,  the  NASD  has 
no  rule  that  would  require  the  use  of  the 
SuperMontage  for  execution  of  orders; 
and  such  rules  or  interpretive  positions 
clearly  would  be  inappropriate.*^^ 
Further,  the  operation  of  the 
SuperMontage  by  an  affiliate  of  the 
NASD  does  not  validate  its  use  to  satisfy 
best  execution  obligations,  or  replace 
the  required  regular  and  rigorous  review 
by  broker-dealers  of  execution  quality 
available  from  different  markets.  Broker- 
dealers  will  continue  to  have  the 
responsibility  to  make  an  independent 
determination  of  how  to  obtain  best 
execution  of  their  customers'  orders. 

In  addition,  the  Commission  believes 
that  NQDS  Prime  should  help  eliminate 
any  informational  advantage  accruing  to 
the  SuperMontage.  Further,  Nasdaq  has 
asserteid  that  it  will  not  use  information 
about  the  source  and  scope  of  a  reserve 
size  quote  to  influence  reserve  size 
execution  priority  within 
SuperMontage,  or  provide  optimized 
reserve  size  executions  based  on 
information  residing  solely  in  the 
SuperMontage.*38 

Finally,  the  Commission  notes  that, 
imder  Regulation  ATS.  ECNs  may 
choose  whether  to  register  as  national 
securities  exchanges  and  become  their 
own  SRO,  or  to  register  as  broker- 
dealers  and  comply  with  the 
requirements  of  another  SRO.*^" 


♦"This  would  not  preclude  the  NASD  from 
contracting  with  Nasdaq  for  services. 

♦^Moreover,  the  NASD  should  not  share  iti 
regiilatory  data  with  Nasdaq  for  business  purposes, 
when  Nasdaq  registers  as  a  national  securities 
exchange,  it  will  have  its  own  regulatory 
responsibilities  as  an  SRO  separate  and  apart  from 
the  NASD.  Market  participants  will  choose  whether 
to  be  members  of  Nasdaq  or  the  NASD.  In  reviewing 
for-profit  exchanges,  including  Nasdaq's  proposal, 
the  Commission  is  considering  ways  to  minimize 
the  potential  beightened  conflict  of  interests.  See 
also,  discussion  at  Section  V.I.3.  NASD  as  an 
Exclusive  Securities  Information  Processor. 

*"  For  example,  the  bet  that  SOES  was  available 
in  the  past  did  not  mean  that  broker-dealers  were 
forced  to  use  it  to  execute  customer  orders,  nor  did 
it  free  a  broker-dealer  from  its  duty  to  consider 
price  improvement  opportunities. 

*"  See  Amendment  No.  8.  supra  note. 

♦^  See  Securities  Exchange  Act  Release  No. 
40760  (December  8,  1998).  63  FR  70844  (December 
22,  1998).  To  dale,  two  EQ'Js  have  applied  to 
register  as  exchanges.  As  noted  in  note  Mil.  supra, 
PCX  has  proposed  that  Archipelago  become  a 
facility  of  the  Exchange. 


Today's  regulatory  structure  is  designed 
to  provide  all  market  centers  with 
structural  flexibility  in  order  to  enhance 
competition  between  market  centers, 
while  promoting  market  fairness, 
efficiency,  and  transparency. 

3.  Nasdaq  as  an  Exclusive  Securities 
Information  Processor 

Prior  to  Amendment  No.  8,  several 
commenters  asserted  that  the  Nasdaq  as 
an  exclusive  securities  information 
processor  ("SIP")  can  compel  the 
submission  of  quotations  to  Nasdaq.**" 
As  such,  commenters  believed  that  the 
NASD  could  compel  the  submission  of 
orders  through  the  SuperMontage.**' 
Also,  two  commenters  stated  that 
Nasdaq's  proposed  treatment  of  UTP 
Exchanges'  principal  interest  is 
inconsistent  with  its  role  as  the 
exclusive  SIP,  and  will  discourage 
competition  with  competing 
exchanges.**^ 

Several  commenters  questioned 
whether  the  SuperMontage  would 
impact  Nasdaq  in  its  capacity  as  an 
exclusive  SIP.**^  Archipelago  stated  that 
Nasdaq  could  use  its  status  as  an 
exclusive  SIP  to  gain  competitive 
advantages  not  available  to  ECNs. 
Specifically,  Archipelago  maintained 
that  Nasdaq,  as  an  exclusive  SIP  and  the 
operator  of  the  SuperMontage,  could 
access  the  ACT  and  OATS  systems  to 
analyze  the  trading  activity  of 
competitive  systems  and  the  order 
routing  practices  of  all  mariiet 
participants  to  gamer  competitive 
advantages.  Archipelago  stressed  that 
Nasdaq,  as  a  market  operator,  should 
not  be  allowed  to  compete  unfairly  for 
order  flow  through  its  role  as  an 
exclusive  SIP.  Both  Archipelago  and 
Instinet  suggested  that  the 
SuperMontage  would  contravene  the 
congressional  intent  that  Nasdaq,  as  an 
exclusive  information  processor,  act  in 
a  "manner  which  is  absolutely  neutral 
with  respect  to  all  market  centers,  all 
market  makers,  and  all  private 


**°  See  Bloomberg  Letter:  Scudder  Kemper  Letter: 
Instinet  Letter:  and  Archipelago  Letter. 

*♦'  See  Bloomberg  Letter;  Scudder  Kemper  Letter. 
Instinet  Letter;  and  Archipelago  Letter. 

«♦'  See  Archipelago  Letter  and  CSE  Letter. 

*"  Under  Section  3(a)(22)(B)  of  the  Act.  the  term 
"exclusive  processor"  is  defined  as  a  "securities 
information  processor  *   •   •  which,  directly  or 
indirectly,  engages  on  an  exclusive  basis  on  behalf 
of  any  national  securities  exchange  or  registered 
securities  association  '   *   *  in  collecting, 
processing,  or  preparing  for  distribution  or 
publication  any  information  with  respect  to  (1) 
transactions  or  quotations  on  or  effected  or  made  by 
means  of  any  facility  of  such  exchange  or  (ii) 
quotations  distributed  or  published  by  means  of  any 
electronic  system  operated  or  controlled  by  such 
association."  IS  U.S.C.  78c(22). 


firms."  ***  Instinet  suggested  that  the 
proposal,  as  amended,  would  allow 
Nasdaq  to  use  its  regiilatory  advantages 
and  status  as  an  exclusive  SIP  to  lock  in 
its  competitive  position  in  the 
marketplace.  Archipelago  suggested  that 
Nasdaq  would  not  operate  in  a  manner 
that  is  absolutely  neutral  with  respect  to 
market  centers  because  ECNs  and  UTP 
Exchanges  would  be  disadvantaged  by 
the  SuperMontage's  Order  Execution 
Algorithm. 

'To  address  concerns  about  mandatory 
participation  in  Nasdaq,  in  publishing 
Amendment  No.  8  for  comment,  the 
Commission  noted  that  the  NASD 
agreed  to  provide  an  alternative 
quotation  and  transaction  reporting 
facility  for  NASD  members.**^  In 
response  to  Amendment  No.  8,  several 
commenters  expressed  concern  that 
Nasdaq's  regulatory  and  competitive 
advantages  were  not  adequately 
addressed.**^  In  particular,  commenters 
indicated  that  Nasdaq's  operation  of  the 
SuperMontage  and  status  as  an 
exclusive  SIP  presented  a  conflict  of 
interest.**'  Commenters  questioned 
whether  Nasdaq  could  be  a  truly 
voluntary  facility  as  long  as  it  retained 
its  status  as  an  exclusive  SIP.**" 
Commenters  suggested  that  a 
meaningful  display  alternative  to 
Nasdaq  for  OTC  securities  would  have 
to  exist  prior  to  the  SuperMontage's 
implementation  in  order  to  truly  make 
the  SuperMontage  voltmtary.**^ 
Commenters  also  asserted  that  the 
Nasdaq,  as  an  exclusive  SIP,  is 
mandated  by  Congress  to  operate  in  a 
manner  that  is  "absolutely  neutral  with 
respect  to  all  market  centers."  *'° 

One  commenter  questioned  whether 
SIP  neutrality  was  possible  since 
"(o]nce  Nasdaq  enters  the  execution 
business,  it  itself  becomes  a  market 
center.*   *   *"*5' One  commenter 
stated  that  the  only  way  Nasdaq  coidd 
fulfill  the  dual  roles  of  a  securities 
market  and  exclusive  SIP  would  be  to 
treat  NASD  members  and  UTP 
Exchanges  equally.**^  Another 


***  Archipelago  Letter  and  Instinet  Letter.  Alto 
see  Gramm  Letter;  Scudder  Kemper  Letter:  AQM 
Letter:  and  BRUT  Letter. 

44S  See  Amendment  No.  8,  supra  note  12. 

♦*>  See  tastinet  Letter;  Brut  Letter:  NY  Letter; 
Investment  Companies  Letter:  ACIM  Letter, 
Archipelago  Letter:  Scudder  Kemper  Letter,  and 
CHX  Letter. 

**''  See  Instinet  Letter:  Brut  Letter:  Archipelago 
Letter:  and  NY  Letter. 

**»  See  Instinet  Letter;  Brut  Letter:  and  NY  Letter. 

"•  See  Instinet  Letter  and  Brut  Letter. 

«>«  See  Instinet  Letter  and  Brut  Letter  (citing  S. 
Rep.  No.  94-75,  at  11-12  (1975):  see  also  ACIM 
Letter:  Scudder  Kemper  Letter:  Archipelago  Letter: 
and  CSE  Letter. 

"'  See  Brut  Letter. 

*"  See  CHX  Letter. 
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commenter  stated  that  the 
SuperMontage  should  be  approved  only 
within  the  context  of  a  broader  program 
of  reform  of  Nasdaq's  role  in  OTC 
market  structure  that  leaves  Nasdaq  to 
compete  on  the  merits  of  its  technology 
and  vision  with  no  regulatory 
advantages.*^^  Some  commenters 
suggested  that  if  Nasdaq  was  not 
required  to  divest  itself  of  its  SIP  status, 
irreparable  harm  could  be  done  to  the 
competitive  landscape  for  Nasdaq 
traded  securities.*^* 

One  commenter  expressed  concern 
that  if  Nasdaq  becomes  a  registered 
exchange,  stocks  traded  on  Nasdaq 
would  be  excluded  from  the  NASD 
display  altemative.*^^  instinet  stated 
that  a  neutral  and  viable  alternative 
facility  for  all  Nasdaq  stocks  with 
sufficient  technological  resom^es 
should  be  available  prior  to  approval  of 
the  SuperMontage.  Instinet  also 
believed  that  Nasdaq's  role  as  SIP  for 
Nasdaq-listed  securities  should  be 
discontinued  *s^  and  the  SIP  for  Nasdaq 
securities  should  not  be  affiliated  with 
any  market  center.  Instinet  said  that 
ownership,  governance,  and  market  data 
revenue  of  such  a  SIP  should  be  broadly 
shared  among  market  centers  or  vested 
through  a  competitive  bidding  process. 
Instinet  also  stated  that  all  market 
centers  should  have  direct  access  to  the 
SIP's  facilities  and  that  its  order  routing 
and  execution  functions  should  not 
privilege  any  market  center's  individual 
liquidity  pool  over  another's. 

In  the  early  1970's,  the  Commission 
took  the  initial  steps  toward  creating  a 
central  market  system  in  which 
investors  would  have  access  to 
information  frtim  all  markets.  Congress 
adopted  this  fundamental  policy 
determination  when  it  enacted  the 
Securities  Acts  Amendments  of  1975 
("1975  Amendments").*^'  To 
implement  the  national  market  system, 
the  Conmiission  has  required  the  SROs 
to  act  jointly  pursuant  to  various 
national  market  system  plans  in 
disseminating  consolidated  market 
information.  These  plans  govern  all 
aspects  of  the  arrangements  for 


*"  See  Brut  Letter. 

♦**  See  Instinet  Letter  and  Brut  Letter. 

*'^  See  Instinet  Letter.  The  Commission  notes  that 
the  NASD  has  committed  to  provide  an  alternative 
quotation  and  transaction  reporting  facility  for  its 
members  who  transact  business  in  the  residual 
over-the-counter  ("OTC")  market.  The  term  residual 
OTC  market  "refers  to  transactions  by  NASD 
members  otherwise  than  on  an  exchange  or  Nasdaq, 
in  securities  listed  on  an  exchange  or  Nasdaq,  but 
not  reported  elsewhere.  See  letter  from  Robert 
Glauber,  Chief  Executive  Officer  and  President, 
NASD,  to  Arthur  Levitt,  Chairman,  Commission, 
dated  December  13,  2000. 

♦^  See  also  Archipelago  Letter. 

«»'  Pub.  L.  94-29,  89  Stat.  97  (1975). 


disseminating  market  information. 
Among  other  things,  they  require  the 
individual  SROs  to  funnel  market 
information  to  a  central  processor, 
which  then  consolidates  the  information 
into  a  single  stream  for  dissemination  to 
the  public.  In  this  way.  the  public  is 
assured  of  access  to  a  highly  reliable 
source  of  information  that  is  fully 
consolidated  from  all  the  various  market 
centers  that  trade  a  particular  security. 

Currently,  Nasdaq  is  registered  with 
the  Commission  as  an  exclusive  SIP 
under  Section  llA(b)  of  the  Act.*^" 
Nasdaq  functions  as  an  exclusive 
processor  in  two  separate  but  closely 
related  activities.  First,  it  is  responsible 
for  the  collection  of  quotation  and 
transaction  information  for  the  OTC 
market  in  Nasdaq-listed  seciu-ities 
pursuant  to  NASD  rules.  And,  second, 
it  is  the  processor  for  the  UTP  Plan. 

The  UTP  Plan  was  jointiy  developed 
and  negotiated  by  its  participants,  the 
American  Stock  Exchange  ("AMEX"). 
CHX.  NASD.  PCX,  and  the  Fhlx.*^^  The 
UTP  Plan  provides  for  an  Operating 
Committee  composed  of  one 
representative  for  each  participant.  The 
responsibilities  of  the  Operating 
Committee  include  oversight  of  the 
consolidation  and  dissemination  of 
quotation  information  and  transaction 
reports,  evaluating  the  processor,  and 
determining  cost  allocation  and  revenue 
sharing.  The  Operating  Committee,  by 
majority  vote  of  the  full  participants, 
also  may  terminate  the  processor,  for 
cause,  if  it  determines  that  the  processor 
has  failed  to  perform  its  fimctions  in  a 
reasonably  acceptable  manner,  or  that 
its  reimbursable  expenses  hav^  become 
excessive  and  are  not  justffied  on  a  cost 
basis. *^° 

Under  NASD  Rules,  Nasdaq,  acting  on 
behalf  of  the  NASD,  collects  and 
prepares  for  distribution  information 
concerning  quotations  and  transactions 
in  the  OTC  market  for  Nasdaq-listed 
securities,  including  Nasdaq  National 
Market  System  Securities  and  Nasdaq 
Small  Cap  securities.  Under  the  UTP 
Plan,  information  concerning  quotations 
and  transactions  in  participant  exchange 
markets  for  Nasdaq  National  Market 
System  securities,  but  not  for  Nasdaq 
Small  Cap  securities,  is  collected  and 
consolidated  by  Nasdaq  with  the 
information  collected  by  Nasdaq  on 


behalf  of  NASD.  Amendments  to  the 
NASD's  rules  (including  changes  in 
market  information  fees  relating  to  all 
Nasdaq  System  securities)  are  subject  to 
Commission  review  imder  Section  19(b) 
of  the  Exchange  Act.*^'  Amendments  to 
the  Nasdaq/UTP  Plan  are  subject  to 
Commission  review  imder  Riile  llAa3- 
2.**^  Participants  may  withdraw  fitjm 
the  UTP  Plan  with  thirty  days'  prior 
written  notice. 

The  Commission  appreciates  concerns 
about  Nasdaq's  status  as  an  exclusive 
SIP,  because  at  the  heart  of  the 
commenters'  exclusive  SIP  argument  is 
the  concern  that  Nasdaq's  role  as  an 
exclusive  SIP  compels  SuperMontage 
participation.  To  address  concerns  that 
Nasdaq  has  an  advantage  as  the 
mandatory  collector  of  quotes  and  trade 
data  for  over-the-coimter  market 
participants,  and  thus,  that  the 
SuperMontage  would  be  involuntary, 
the  NASD  has  committed  to  provide 
NASD  members  with  the  ability  to  opt- 
out  of  the  SuperMontage  by  providing 
an  alternative  quotation  and  transaction 
reporting  facility  for  NASD  members. 
This  would  allow  NASD  members  to 
publish  quotes  and  effect  transactions  in 
the  over-the-counter  market,  but  not  to 
participate  in  the  OCF  fimction  of  the 
SuperMontage. *^3  jhe  facility  would  be 
designed  to  allow  NASD  members  to 
meet  their  obligations  imder  the  SEC's 
Order  Handling  Rules  and  Regulation 
ATS,  as  well  as  any  transaction 
reporting  obligations  imposed  by  NASD 
rules.  The  NASD  intends  its  display 
alternative,  which  would  be  operational 
contemporaneously  with  the 
SuperMontage,  to  provide  a  market- 
neutral  electronic  linkage  to  the  Nasdaq, 
as  well  as  other  marketplaces.  Thus, 
Nasdaq's  fimctions  as  the  mandatory 
over-the-counter  data  collector  will  be 
disentangled  from  its  roles  as  a  self- 
regulator  and  market  operator. 

The  Commission  believes  that  the 
NASD  display  alternative  should  help 
assuage  concerns  about  Nasdaq's 
competitive  advantages,  and  further 
distinguish  its  status  as  a  trading  market 
and  the  collector  of  over-the-counter 
quotes  and  trades.  The  Commission, 
therefore,  is  conditioning  its  approval  of 


«s»See  15  U.S.C.  78k-1(b). 

♦"AMEX  has  withdrawn  from  the  UTP  Plan.  The 
Boston  Stock  Exchange  ("BSE")  is  a  limited 
pariicipant.  A  "limited  participant"  is  a  national 
securities  exchange  whose  participation  in  the 
Nasdaq/UTP  Plan  is  restricted  to  reporting  market 
information.  Recently,  CSE  became  a  full 
participant  in  the  UTP  Plan. 

♦""The  UTP  Plan  terminates  in  March,  2001.  See 
discussion  below  regarding  the  need  to  re-evaluate 
the  plan  in  light  of  market  changes. 


«•><  Exchange  Act  Rule  11Aa3-2  establishes  the 
procedures  that  govern  amendments  to  each  of  the 
Plans.  In  addition.  Section  19(b)  of  the  Act,  and 
Rule  19b-4  thereunder,  govern  proposed  rule 
changes  by  the  NASD  that  relate  to  the  Nasdaq 
System.  In  general,  all  amendments  to  the  Plans  and 
NASD  rules  must  be  Rled  with  the  Commission, 
published  for  public  comment,  and  approved  by  the 
Commission. 

«2See17CFRl1Aa3-2. 

**>See  letter  from  Robert  Glauber.  Chief 
Executive  Officer  and  President.  NASD,  to  Arthur 
Levitt,  Chairman.  Commission,  dated  December  13, 
2000. 
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the  SuperMontage  on  the  following, 
which  must  be  implemented  prior  to  or 
at  the  same  time  as  the  SuperMontage: 
(1)  that  the  NASD  will  offer  a  quote  and 
trade  reporting  alternative  that  satisfies 
the  Order  Handling  Rides,  Regulation 
ATS,  and  other  regulatory  requirements 
for  ATSs,  ECNs,  and  market  makers;  (2) 
that  NASD  quotes  disseminated  through 
the  exclusive  SIP  will  identify  the  ATS, 
ECN,  or  market  maker  source  of  the 
quote;  and  (3)  that  participation  in 
SuperMcHitage  will  be  entirely 
voluntaiy.  because  NASD  quotes  will  be 
included  in  the  Nasdaq  quotation 
management  system  while  Nasdaq  is  the 
exclusive  SIP,  but  only  for  display 
purposes,  and  the  NASD  wiU  provide 
access  to  its  quotes  on  a  market-neutral 
basis. 

The  commenters'  other  concerns 
about  Nasdaq's  role  as  central  processor 
are,  in  fact,  criticisms  generally  of  the 
current  structure  for  providing 
consolidated  data.  They  also  blur  the 
distinction  between  the  roles  of  Nasdaq 
as  SIP  for  Nasdaq's  own  market,  and 
Nasdaq's  role  as  exclusive  processor  for 
all  markets  trading  Nasdaq-listed 
securities.  The  operation  of 
Sup«Montage's  trading  system  does  not 
depend  on  Nasdaq's  exclusive  processor 
function;  rather,  UTP  Exchanges  need 
not  participate  in  any  aspect  of  Nasdaq 
other  than  its  consolidation  of  quotes 
and  trade  information.  As  noted 
previously,  this  consolidation  function 
grew  out  of  Nasdaq's  origination  of  this 
market.  It  is  subject  to  renegptiation  of 
the  markets  trading  Nasdaq  securities, 
and  as  mentioned  previously,  Nasdaq 
has  indicated  that  it  is  willing  to  confer 
with  all  relevant  parties  about 
establishing  an  independent  exclusive 
SIP  that  is  jointly  owned  by  the 
exchanges  that  trade  Nasdaq 
securities.**^ 

As  a  separate  policy  matter,  and  in 
light  of  commenters'  concerns,  the 
Commission  believes  that  it  is  now 
appropriate  for  the  NASD  and  the  UTP 
EScchanges  to  re-evaluate  the  UTP 


*^  See  letter  from  Frank  Zarfo,  Chairman  and 
CEO.  Nasdaq,  to  Senator  Phil  Granun,  dated 
October  24.  2000.  The  UTP  Plan  outlines  the 
responsibilities  of  UTP  Plan  participants  but  does 
not  provide  a  comprehensive  or  exclusive  set  of 
terms  that  govern  the  interaction  of  the  markets. 
Because  the  UTP  Plan  only  covers  distribution  and 
other  basic  terms,  it  is  not  uncommon  for  the  NASD 
and  UTP  Plan  Participants  to  negotiate  terms  for 
dealing  with  each  other  separate  from  the  UTP  Plan. 
For  instance,  the  NASD  negotiated  the  terms  of 
participation  in  the  OCF  function  of  SuperMontage 
with  the  UTP  Plan's  only  active  participant,  the 
CHX.  See  Amendment  No.  4,  supra  note  6.  In 
addition,  Nasdaq  discussed  with  Archipelago  its 
participation  in  the  OCF  function  as  a  UTP 
Exchange  in  light  of  the  proposal  for  Archipelago 
to  become  a  facility  of  the  PCX. 


Plan.'**^  The  Ck>nunission  notes  that  the 
SuperMontage  is  being  implemented  in 
conjimction  with  several  other  market 
initiatives,  such  as  Nasdaq  becoming  an 
exchange,'***  and  further,  that  more 
exchanges  may  begin  trading  Nasdaq 
securities  in  the  near  future.  In  light  of 
the  foregoing  and  the  fact  that  the  UTP 
Plan  will  be  coming  up  for  renewal  and 
consideration  by  the  Commission 
witliin  the  next  few  months,  the 
Commission  believes  that  it  is 
appropriate  to  discuss  its  concerns 
regarding  the  UTP  Plui  in  the  context  of 
this  Order  to  initiate  a  dialog  among  the 
UTP  Plan  participants. 

Accordingly,  tbe  Commission  intends 
to  require  as  a  condition  for  ext«iding 
the  existing  plan  beyond  the  March, 
2001  twmination  date,  that  there  be 
good  faith  negotiations  among  the  plan 
participants  on  a  revised  plan  for 
Nasdaq  securities  that  provides  fat 
either  (i)  a  fully  viable  alternative 
exclusive  SIP  for  all  Nasdaq  securities, 
or  (ii)  a  fully  viable  alternative  non- 
exclusive SIP  in  the  event  that  the  plan 
does  not  provide  for  an  exclusive  SIP. 
If  the  revised  plan  provides  for  an 
exclusive  consolidating  SIP,  a  function 
currenUy  performed  by  Nasdaq,  the 
Conunission  believes  that,  in  ordm  to 
avoid  conflicts  of  interest,  there  should 
be  a  presumption  that  a  plan 
participant,  and  in  particular  Nasdaq, 
should  not  operate  such  exclusive 
consolidating  SIP.  The  presumption 
may  be  overcome  if:  (i)  The  plan 
processor  is  chosen  on  the  basis  of  bona 
fide  competitive  bidding  and  the 
participant  submits  the  successful  bid; 
and  (ii)  any  decision  to  award  a  contract 
to  a  plan  participant,  and  any  ensuing 
review  or  rmiewal  of  such  contract,  is 
made  without  that  plan  participant's 
direct  or  indirect  voting  participation.  If 
a  plan  participant  is  chosen  to  operate 
such  exclusive  SIP,  the  Commission 
believes  there  should  be  a  further 
presumption  that  the  participant- 
operated  exclusive  SIP  shall  operate 
completely  separate  from  any  order 
matching  facility  operated  by  that 
participant  and  that  any  order  matching 
facility  operated  by  that  participant 
must  interact  with  the  plan-operated 
exclusive  SIP  on  the  same  terms  and 
conditions  as  any  other  market  center 
trading  Nasdaq  listed  securities. 
Further,  the  Commission  will  expect  the 
NASD  to  provide  direct  or  indirect 
access  to  the  alternative  SIP,  whether 
exclusive  or  non-exclusive,  by  any  of  its 


members  that  qualifies,  and  to 
disseminate  transaction  information  and 
individually  identified  quotation 
information  for  these  members  through 
the  SIP. 

The  Commission  believes  that  the 
revised  plan  should  be  open  to  all  SROs 
and  that  the  plan  should  share 
governance  of  all  matters  subject  to  the 
plan  eqmtably  among  the  SRO 
participants.  The  plan  should  provide 
for  sharing  of  market  data  revenues 
amcHig  SRO  participants.  The 
Commission  also  believes  the  Plan 
should  provide  a  role  for  participation 
in  decision  making  to  non-SROs  that 
have  direct  or  indirect  access  to  the 
alternative  SIP  provided  by  NASD. 

If  negotiations  among  plan 
participants  do  not  produce  a  revised 
plan  within  six  months  from  the  date  of 
this  order ,^^  the  Commission  intends 
promptly  to  amend  the  plan  directly  in 
a  manner  consistent  with  the  foregoing. 

The  Conunission  also  recognizes  that 
the  NASD,  in  its  regulatory  capacity, 
can  obtain  sensitive  market  data  that 
could  benefit  Nasdaq's  market  operation 
if  used  for  competitive  purposes.  Thus, 
the  Commission  has  received  assurances 
from  Nasdaq  that  it  will  not  use  OATS 
data  to  gain  an  unfair  competitive 
advantage  over  other  market 
participants.***  The  Commissicm  will 

maintain  vigilant  OVOTSight  of  this 
matter.  In  addition,  in  response  to  the 
concern  that  Nasdaq  could  accrue  an 
unfair  informational  advantage  through 
the  SuperMontage,  the  filing  was 
amended  to  provide,  on  a  real-time 
basis,  all  individual  attributable  quote 
and  order  information  at  the  three  best 
price  levels  displayed  in  the  NODF 
through  NQDS  Prime,  and  to  identify 
the  sender  of  all  directed  orders, 
delivered  non-directed  orders,  and 
delivered  preferenced  orders.'**'  The 
Commission  believes  that  these 
provisions  help  to  address  commenter 
concerns,  and  demonstrate  the  NASD's 
intent  not  to  impose  any  burden  on 
competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act.*^° 

Notwithstanding  the  above,  the 
Commission  recognizes  that  the  ongoing 
evolution  of  the  securities  industry 
requires  that  traditional  interaction  of 
market  participants  be  reevaluated,  and 
may  necessitate  fundamental  structural 
change.  In  that  regard,  the  Conmussion 
is  reviewing  SIP  and  market  information 


*^  The  Commission  notes  that  its  discussion  of 
possible  changes  to  the  UTP  Plan  should  not  be 
interpreted  as  necessary  pre-conditions  to  the 
implementation  of  the  SuperMontage. 

<**  See  Form  1  submitted  on  November  9,  2000. 


**''  The  Commission  will  consider  allowing  an 
additional  3  months  for  negotiation  if  it  is  requested 
by  the  participants  for  good  cause. 

*^  See  Amendment  No.  9,  supra  note  14. 

***  See  Amendment  No.  8,  supra  note  12. 

«">15U.S.C.  78o-3(b)(9). 
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arrangement  issues  in  a  context  separate 
from  the  SuperMontage,  and  has 
initiated  a  Market  Data  Advisory 
Committee  under  the  Federal  Advisory 
Committee  Act.  The  Commission  will 
continue  to  consider  market  data  issues, 
including  through  its  Advisory 
Committee  on  Market  Data.  The 
Commission  may  adopt  alternative 
market  data  approaches  that  supersede 
the  need  for  the  UTP  Plan  discussed 
previously. 

4.  Commission's  Conclusion  on 
Competition  Issues 

The  Commission  believes  that  Nasdaq 
and  traditional  exchanges  must  have  the 
flexibility  to  rethink  their  structiures  to 
permit  appropriate  responses  to  the 
rapidly  changing  marketplace.  Congress 
instructed  the  Conunission  to  seek  to 
"enhance  competition  and  to  allow 
economic  forces,  interacting  with  a  fair 
regulatory  field,  to  arrive  at  appropriate 
variation  in  practices  and  services."  *^^ 
The  Commission  finds  that  the 
SuperMontage  is  consistent  with  these 
goals  in  that  it  is  reasonably  designed  to 
promote  price  discovery,  best  execution, 
liquidity,  and  market  innovation,  while 
continuing  to  preserve  competition 
among  market  centers. 

In  addition,  the  Conunission  finds 
that  the  SuperMontage  does  not  unfairly 
discriminate  among  brokers  and  dealers. 
First,  the  Commission  notes  that  the 
proposal  was  amended  to  eliminate 
distinctions  between  automatic 
execution  participants  and  order 
delivery  participants  with  regard  to 
order  execution  priority.  Second,  the 
proposal  always  has  provided  ECNs 
with  the  opportunity  to  participate 
either  as  automatic  execution  ECNs  or 
order  delivery  ECNs.*^^  Third,  the 
NASD  amended  the  proposal  to  allow 
ECNs,  market  makers,  and  UTP 
Exchanges  to  accept  Liability  Orders 
through  the  directed  order  process. 
Further,  the  NASD  amended  the 
proposal  to  have  the  execution 
algorithm  default  to  a  price/time 
priority  algorithm  and  allow  executions 
based  on  priorities  other  than  access 
fees.  By  providing  ECNs  with  the  option 
of  automatic  execution  or  order 
delivery,  by  amending  the^directed 
order  process,  by  revising  the  Order 
Execution  Algorithms,  and  by  giving 
ECNs  that  accept  automatic  executions 
the  ability  to  request  a  cancellation  in 
order  to  avoid  dual  liability,  the 
Commission  believes  that  the  NASD  has 
made  reasonable  efforts  to  ensure  that 


*'■  See  Senate  Report  at  p.  8.  supra  note  37. 

*'*  Amendment  No.  6  to  the  proposal  makes  clear 
that  UTP  Exchanges  have  a  similar  option.  See  note 
9,  supra. 


ECNs  will  have  the  ability  to  participate 
foirly  in  the  SuperMontage.'*^^ 

The  Commission  again  notes  that 
mandatory  market  maker  participation 
in  automatic  execution  is  not  new. 
Mandatory  market  maker  participation 
in  automatic  executions  has  been  a 
characteristic  of  the  Nasdaq  market 
since  the  1988  SOES  modifications.  The 
Commission  believes  that  many  of  the 
same  principles  that  served  as  a  catalyst 
for  the  1988  SOES  modifications 
currently  exist,  including  speed  and 
certainty  of  executions  at  the  best 
displayed  price,  market  liquidity  and 
depth,  investor  protection  in  fast 
moving  or  volatile  markets,  and  the 
maintenance  of  investor  confidence. 
These  continue  to  be  reasons  for 
automatic  executions  in  the  Nasdaq 
market  today. 

In  the  Commission's  view,  Nasdaq  has 
the  right  to  seek  a  more  efficient  model 
of  doing  business.  Nasdaq,  like  other 
markets  and  market  participants,  must 
be  permitted  to  innovate  and  adjust  to 
the  dynamic  nature  of  today's  sectuities 
industry.  The  Commission  believes  that 
the  NASD  has  developed  a  reasonable 
system  architecture  for  the 
SuperMontage  that  attempts  to 
strengthen  its  market  while 
accommodating  the  business  operations 
and  interests  of  all  Nasdaq  Quoting 
Market  Participants,  and  without 
imfairly  discriminating  against  UTP 
exchanges.  The  Commission  finds  that 
the  proposal  is  consistent  with  Section 
15A(b){9)  of  the  Act  in  that  it  does  not 
impose  any  btirden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  piuposes  of  the  Act.*^*  In  short, 
the  Commission  concludes  that  the 
SuperMontage  represents  a  market 
innovation  that  is  likely  to  strengthen 
the  Nasdaq  market  while  leaving  room 
for  further  market  initiatives  by 
competing  markets  and  Nasdaq  market 
participants. 

/.  Technology  Issues 

Many  aspects  of  the  proposal  will 
require  significant  technological 
changes  to  the  present  system 
architecture,  particularly  the  NODF  and 
the  OCF.  Several  commenters  expressed 
concern  about  the  NASD's  technological 
capability  to  implement  the  proposal, 
particularly  in  light  of  Nasdaq's  past 
system  delays  and  outages,  the 


*'^  The  Commission  also  notes  that  like  today,  all 
ECNs  feven  if  they  are  order  delivery  participants 
in  the  system)  will  be  able  to  automatically  execute 
against  market  maker  quotes  In  addition,  order 
delivery  ECNs  will  continue  to  receive  messages 
that  include  the  identity  of  the  market  participant 
hitting  their  quote.  See  Amendment  No.  S,  supra 
note  12. 

♦'«15U.S.C.  78o-3(bM9). 


increased  message  traffic  that  could  be 
created  by  the  proposal,  and  other 
changes,  such  as  decimalization.*^* 
Commenters  called  for  Nasdaq  to 
improve  its  technology  and  capacity 
prior  to  implementing  the  present 
changes;  to  provide  assurances  that  the 
systems  can  accommodate  any 
foreseeable  market  conditions;  and  to 
correct  any  present  deficiencies  before 
embarking  on  the  implementation  of  the 
SuperMontage.*^^  In  addition,  one 
commenter  believed  that  all  systems 
specifications  should  be  made  available 
for  public  inspection  and  comment.*^' 
Finally,  one  commenter  expressed  the 
concern  that  because  proposed  NASD 
Rule  4705(g)  relieves  Nasdaq  of  all 
liability  for  losses  stemming  from  use  of 
the  SuperMontage,  Nasdaq  has  no 
incentive  to  prevent  outages.*^*  Given 
this,  the  commenter  recommended  that 
there  be  rigid  oversight  over  Nasdaq's 
system  performance.*'^ 

In  response,  the  NASD  stated  that, 
like  the  commenters,  it  seriously 
considered  the  impact  of  the  increase  in 
trading  volimie  from  the  new  system, 
and  the  corresponding  stress  that  such 
an  increase  could  place  on  Nasdaq's 
computer  systems.**^  The  NASD 
explained  that  the  NODF  has  been 
designed,  and  will  be  constructed, 
aroiuid  a  state-of-the-art  "scaleable" 
architectiu'e  that  Nasdaq  can  easily 
expand  to  meet  future  demands  on  the 
system.  Specifically,  the  NASD 
represented  that  the  new  architectiire 
for  the  NODF  does  not  have  the 
limitations  associated  with  the 
imderlying  systems  for  SOES  and 
SelectNet.  The  NODF  architecture  has 
been  developed  to  provide  for  full 
horizontal  scalability.  This  means  that 
Nasdaq  will  be  able  to  run  multiple 
replications  of  the  NODF/NNMS 
system,  called  "Security  Processors." 
Each  Security  Processor  will  contain  the 
entire  NODF/NNMS  functionality  to 
support  the  quotes,  executions,  and 
Orders  for  a  given  subset  of  Nasdaq 
securities.  The  Security  Processors  will 
not  communicate  with  one  another  in 


*'»  See  ITAC  Letter:  ETA  Letter  Bancorp  Letter; 
Bloomberg  Letter;  STA  Letter;  STANY  Letter: 
NexTrade  Letter:  Salomon  Smith  Barney  Letter. 
Instinet  Letter:  and  MSDW  Letter:  see  also  QiX 
Letter;  Renaissance  Letter:  and  ACIM  Letter. 

*'•  See  ETA  Letter;  Bancorp  Letter;  STANY  Letter 
STA  Letter;  Salomon  Smith  Barney  Letter  Instinet 
Letter;  and  NexTrade  Letter. 

*"  See  Bloomberg  Letter. 

*'■  See  Archi[>elago  Letter. 

<"  See  Archipelago  Letter. 

**°  Nasdaq  also  noted  that  while  market 
participants  may  give  Nasdaq  multiple  levels  of 
orders  for  display  in  the  system,  they  are  not 
required  to  do  so.  Market  participants  may  opt  to 
give  Nasdaq  only  their  top  of  file — as  they  do 
today — as  long  as  they  comply  with  the 
Commission's  Order  Handling  Rules. 
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the  processing  of  quotes,  executions,  or 
orders.  In  addition,  the  NASD  noted  that 
Security  Processors  could  be  added,  as 
necessary,  to  allow  the  system  to 
ex{>and  and  increase  in  capacity  as 
volume  grows.  The  NASD  stated  that 
the  scaleable  Seciuity  Processor 
approach  should  eliminate  several 
different  problems  that  market 
participants  currently  encounter, 
including  (1)  delays  for  current  users; 
(2)  delays  in  updating  quotes  to  reflect 
an  execution;  and  (3)  performance 
problems  associated  with  SelectNet.  For 
the  same  reasons,  the  NASD  is  confident 
that  the  NODE  will  be  able  to  meet  all 
capacity  requirements  for  decimal 
pricins  in  the  U.S.  securities  markets.^"^ 

Furtner,  according  to  the  NASD,  the 
proposed  system  will  not  be  affected  by 
any  announced  capacity  constraints  on 
Nasdaq's  systems  because  the  NODF  is 
based  on  a  different  architecture,  as 
described  above.  Therefore,  the  capacity 
constraints  Nasdaq  experiences  with  its 
current  architecture  will  not  affect  the 
development  or  operation  of  the  NODF 
architecture. 

In  Amendment  No.  5,  the  NASD 
further  stated  that  construction  of  the 
proposed  system  has  not  diverted 
resources  from  its  continuing 
decimalization  efforts.  The  NASD 
emphasized  that  it  has  not  and  will  not, 
in  any  way,  divert  technology  resources 
from  its  decimalization  efforts.  The 
NASD  represented  that  the  system 
development  team  consists  of  personnel 
that  are  exclusively  dedicated  to  the 
proposed  system  and  are  completely 
separate  from  other  Nasdaq  software 
teams.  In  addition,  the  NASD  stated  that 
it  uses  outside  consultants  to  augment 
internal  staff  where  needed. 

Specifically,  according  to  the  NASD, 
the  SuperMontage  is  being  built  using 
the  Tandem  System.  On  the  other  hand, 
Nasdaq  is  modifying  its  existing  Unisys- 
based  quotation  platform  to 
accommodate  decimal  pricing,  and  that 
project  is  staffed  with  a  dedicated 
Unisys-based  development  team.''"^  The 
NASD  asserted  that  personnel  resources 
for  decimals  will  take  complete  priority 
over  other  Nasdaq  projects,  including 
the  SuperMontage.^^3 


**'  See  Amendmeat  No.  5,  supra  note  8. 

*'^  The  NASD  represented  that  there  are  30 
programmers  who  are  dedicated  to  Nasdaq's  efforts 
to  achieve  decimals.  Nasdaq  explained  that  these 
resources  will  not  be  used  or  otherwise  diverted 
from  its  efforts  to  achieve  trading  in  a  decimal 
environment,  nor  will  other  resources  related  to 
achieving  decimalization — such  as  quality 
assurance  and  testing  personnel — be  used  at  the 
expense  of  completing  decimalization  efforts. 

*«^The  NASD  also  explained  that  the 
SuperMontage  uses  dedicated  Tandem  computing 
resources  for  development  and  integration  testing 
while  sharing  the  actual  production  testing  facilities 


Further,  the  NASD's  international 
development  efforts  have  been  out- 
sourced to  separate  and  distinct  teams, 
with  only  two  individuals  coming  from 
existing  NASD  staff — neither  of  whom 
were  involved  in  any  related  Nasdaq 
market  systems.  All  systems 
development  for  the  international 
markets  is  being  performed  by  a  joint 
venture  company  and  has  no  impact  on 
domestic  Nasdaq  development  or 
resources. *^''  Finally,  in  response  to  the 
concerns  of  some  commenters,  Nasdaq 
will  attempt  to  roll  out  the  system  on  a 
measiu^  basis. ^"^ 

After  considering  the  above 
representations,  the  Commission 
believes  that  the  NASD  has  provided  the 
appropriate  assurance  that  Nasdaq  has  a 
plan  to  address  the  technological 
concerns  and  objections  raised  about  the 
SuperMontage.  The  Commission  notes 
the  iQiportance  of  the  reliability  of 
systems  capability  and  capacity  to 
investors,  market  intermediaries,  and 
the  markets  as  a  whole.  The 
Commission  expects  the  NASD  and 
Nasdaq  to  continually  evaluate  and 
monitor  the  development  of  the 
SuperMontage  and  to  implement  any 
additional  technological  changes  as 
necessary  before  fully  implementing  the 
system.  The  Commission  also  expects 
the  NASD  to  demonstrate  that  the 
development  and  capabilities  of  the 
system  satisfy  the  Commission's 
Automation  Review  Policy  ***  before 
implementing  the  proposed  system.  In 
particular,  the  Commission  expects  the 
NASD  to  provide  to  the  Commission 
staff  documentation  called  for  in  ARP  n 
relating  to  systems  change  notifications, 
including,  but  not  limited  to:  (1) 
Capacity  estimates;  (2)  test  plans  and 
schedules;  (3)  contingency  protocols;  (4) 
vulnerability  assessments;  and  (5) 
production  schedules  (e.g.,  project 
management  and  task  schedules).  The 
Commission  expects  the  NASD  to 
provide  this  information  as  it  is 


with  other  Tandem-based  applications.  The 
decimalization  of  other  Tandem  legacy 
applications,  such  as  SOES.  SelectNet,  and  ACT, 
use  different  resources. 

*»*  All  NASD  and  NASD  Regulation  activities 
have  been  out-sourced  to  Electronic  Data  Systems, 
which  relieves  the  Nasdaq  team  of  any  billing  or 
administrative  technology  burdens.  Systems 
development  for  the  American  Stock  Exchange  is 
managed  by  a  fully  independent  team  that  is  now 
out-sourced  to  SIAC. 

*"  On  a  temporary  basis,  it  will  be  possible  to 
operate  the  NODF  side  by-side  with  the  NNMS  and 
SmallCap  SOES  systems,  and  for  a  security  to  trade 
on  either  the  NODF  or  the  NNMS/SmallCap  SOES, 
but  not  both  simultaneously.  In  Amendment  No.  5. 
the  NASD  described  the  roll  out  of  the  system  in 
greater  detail.  See  5>ection  lll.K,  supra. 

*"  See  Securities  Exchange  Act  Release  Nos. 
27445  (November  J6.  1989).  54  FR  48703 
(November  24.  1989)  and  29185  (May  9.  1991).  56 
FR  22490  (May  15,  1991)  ("ARP  U"). 


developed  and  prior  to  testing,  as 
appropriate,  and  to  update  periodically 
this  information,  including  a 
description  of  all  test  results. 

Finally,  the  Commission  notes  that 
the  NASD  has  provided  assurance  that 
technological  resources  will  not  be 
diverted  bom  Nasdaq's  decimalization 
efforts  to  any  other  Nasdaq  initiative, 
including  the  current  proposal.  In  any 
case,  the  Commission  notes  that  the 
NASD  has  committed  to  delaying 
implementation  of  the  proposed  system 
imtil  after  the  full  implementation  of 
decimal  pricing.'*^^ 

K.  Impact  on  Competition,  Efficiency 
and  Capital  Formation 

Section  3(f)  of  the  Act  requires  that 
the  Commission  consider  whether  the 
NASD's  proposal  will  promote 
efficiency,  competition,  and  capital 
formation.*"*  As  discussed  above,  the 
Commission  has  carefully  considered 
the  merits  of  the  issues  raised  by  each 
of  the  commenters,  and  has  concluded 
that  the  design  of  SuperMontage,  in 
conjunction  with  the  conditions 
imposed  by  the  Commission,  attempts 
to  accommodate  all  Nasdaq  market 
participants  and  does  not  prohibit  the 
development  of  other  trading  systems  or 
market  innovation.  The  Commission 
believes  that  the  SuperMontage  is  a 
reasonable  effort  by  the  NASD  to 
enhance  the  quality  of  the  Nasdaq 
market  by  providing  more  information 
to  investors,  promoting  greater 
efficiency  in  executions,  and  increasing 
overall  market  transparency.  While  the 
SuperMontage  will  provide  a  central 
means  for  accessing  liquidity  in  Nasdaq 
stocks,  it  does  not  represent  an 
exclusive  means,  nor  does  it  prevent 
broker-dealers  from  seeking  alternative 
order  routing  and  execution  services.  In 
addition,  the  Commission  believes  that 
the  proposal  should  promote 
competition  and  capital  formation  by 
providing  market  makers  and  ECNs  with 
several  quote  and  order  management 
options  (e.g.,  unattributable  quotes  and 
reserve  size),  and  by  providing  ECNs 
and  UTP  Exchanges  the  ability  to 
participate  in  the  SuperMontage  as 
either  automatic  execution  participants 
or  order  delivery  participants.''*^ 

VI.  Amendment  No.  9 

In  Amendment  No.  9,  the  NASD 
selected  how  preferenced  orders  would 
be  processed.  Under  the  Amendment, 
preferenced  orders  will  be  executed 
only  if  the  preferenced  Nasdaq  Quoting 
Market  Participant  or  UTP  Exchange  is 


<»'  See  Amendment  No.  6,  supra  note  9. 
«'»15U.S.C.  78c(f). 
"•15U.S.C.  78c(f). 
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at  the  BBO.  Tliis  limitation  ensures  that 
customers  will  always  receive 
executions  at  the  BBO  and  should  assist 
broker-dealers  in  fulfilling  their  best 
execution  obligations.  The  Commission 
notes  that  those  market  participants 
wishing  to  access  a  Nasdaq  Quoting 
Market  Participant  or  UTP  Exchange 
outside  of  the  BBO  may  submit  directed 
orders  through  the  system  or  submit 
orders  outside  of  Nasdaq  (via  private 
links  or  through  ECNs). 

The  Commission  finds  that 
Amendment  No.  9  is  consistent  with 
Section  15A(bj(6i  of  the  Act,««<^  which 
requires  that  the  rules  of  an  association 
be  designed  to  promote  just  and 
equitable  principles  of  trade  and  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system.  The 
Commission  also  finds  good  cause  to 
approve  Amendment  No.  9  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  of  the 
amendment  in  the  Federal  Register. 
Specifically,  Amendment  No.  9  merely 
withdraws  one  alternative  to  the 
processing  of  preferenced  orders,  which 
was  noticed  in  Amendment  No.  8,  and 
makes  a  technical  correction  to  the 
definition  of  preferenced  orders  to  make 
the  definition  conform  with  the 
description  of  how  preferenced  orders 
9te  processed  against  displayed  quote/ 


*«>1SU.S.C.  78o-3(b)(6) 


orders  and  reserve  size,  as  well  as 
represent  thiit  Nasdaq  will  nut  use 
OATS  data  to  gain  an  unfair  competitive 
advantage  over  other  market 
participants.  The  Commission  notes  that 
in  Amendment  No.  8  the  NASD 
specifically  sought  comment  on  two 
possible  alternatives  for  processing 
preferenced  orders  with  the  clear 
intention  of  withdrawing  one  of  the 
alternatives.  Further,  the  Commission 
notes  that  the  description  in 
Amendment  No.  8  made  clear  that 
preferenced  orders  would  be  processed 
against  displayed  quote/orders  and 
reserve  size.  Accordingly,  the 
Commission  believes  that  there  is  good 
cause,  consistent  with  Sections 
15A(b)(6)  and  19(b)  of  the  Act*"'  to 
approve  Amendment  No.  9  to  the 
proposal  on  an  accelerated  basis. 

Vn.  SoUcUation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No. 
9,  including  whether  Amendment  No.  9 
is  consistent  with  the  Act.  Persoiu 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 


♦••  15  U.S.C.  78o-3(bK6)  and  7««(b). 


Commission,  and  all  written 
oomm  1  ]  n  ications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  omce  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-NASD-99-53  and  should  be 
submitted  by  February  16,  2001. 

VnL  Conclusion 

For  the  reasons  discussed  above,  the 
Commission  finds  that  the 
SuperMontage  proposal,  as  amended,  is 
consistent  with  the  requirements  of  the 
Act  (specifically,  Sections  3,  llA,  and 
ISA  of  the  Act)  and  the  rules  and 
regulatioiu  thereunder  applicable  to  a 
national  securities  association. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,««  that  the 
SuperMontage  proposal  (SR-NASD-99- 
53),  as  amended,  be  and  hereby  is 
approved. 

By  the  Commission. 
Margaret  H.  McFarUnd, 
Deputy  Secretary. 

(FR  Doc.  01-2381  Filed  1-25-01:  8:45  am] 
MLUNO  COM  soie-oi-i» 


♦•»  15  U.S.C.  7»«(bM2). 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 

Over-ttw-Road  Bus  Accessibility 
Program  Grants 

agency:  Federal  Transit  Administration 
(FTA).  DOT. 

ACTKM:  Notice  of  availability  of  funds; 
Solicitation  of  grant  applications. 

summary:  The  U.S.  Department  of 
Transportation  (DOT)  Federal  Transit 
Administration  (FTA)  announces  the     - 
availability  of  funds  in  fiscal  year  (FY) 
2001  for  the  Over-the-Road  Bus  (OTRB) 
Accessibility  Program,  authorized  by 
Section  3038  of  the  Transportation 
Equity  Act  for  the  21st  Century  (TEA- 
21),  Pub.  L.  105-178.  The  OTRB 
Accessibility  Program  makes  funds 
available  to  private  operators  of  over- 
the-road  buses  to  finance  the 
incremental  capital  and  training  costs  of 
complying  with  DOT'S  over-the-road 
bus  accessibility  final  rule,  published  in 
a  Federal  Register  Notice  on  September 
24.  1998.  The  OTRB  Accessibility 
Program  calls  for  national  solicitation  of 
applications,  with  grantees  to  be 
selected  on  a  competitive  basis.  FTA's 
FY  2001  Appropriation  Act  makes 
Federal  funds  available  to  intercity 
fixed-route  providers  and  other  OTRB 
providers  at  up  to  90  percent  of  the 
project  cost. 

A  total  of  $24.3  million  is  available 
for  the  program  over  the  life  of  TEA-21. 
The  guaranteed  level  of  funding 
available  for  intercity  fixed-route  service 
was  $2  million  in  FYs  1999  and  2000. 
and  is  $3  million  in  FY  2001,  and 
$5.25million  in  FYs  2002  and  2003,  for 
a  total  of  $17.5  million.  The  guaranteed 
level  of  funding  for  other  over-the-road 
bus  services,  including  charter  and  tour 
bus,  is  $1.7  million  per  year  from  FYs 
2000  and  2003,  for  a  total  of  $6.8 
million. 

For  FY  2001,  $3  million  was 
appropriated  for  intercity  fixed-route 
service  providers  and  $1.7  million  was 
appropriated  for  other  over-the-road 
service  providers.  After  appl)ring  the  .22 
percent  reduction  for  the  government- 
wide  rescission  required  by  the  FY  2001 
Onmibus  Consolidated  Appropriations 
Act,  Pub.L.  106-554,  the  amoiuit 
available  for  the  OTRB  Accessibility 
Program  has  been  reduced  to 
$4,689,660.  Of  this  amount,  $2,993,400 
is  available  to  providers  of  intercity 
fixed-route  service,  and  $1,696,260  is 
available  to  other  providers  of  over-the- 
road  bus  services,  including  local  fixed- 
route  service,  commuter  service,  and 
charter  and  tour  service. 

This  annoimcement  describes 
application  procedures  for  the  OTRB 


Accessibility  Program  and  the 
procedures  FTA  will  use  to  determine 
which  projects  it  will  fund.  It  includes 
all  of  the  information  needed  to  apply 
for  an  OTRB  Accessibility  Program 
grant. 

This  announcement  is  available  on 
the  Internet  on  the  FTA  website  at: 
[http://www.fta.gov/Iibrary/Iegal/federal 
register/2001/index.htm].  FTA  will 
announce  final  selections  on  the  website 
and  in  the  Federal  Register. 
DATES:  Complete  applications  for  OTRB 
Accessibility  Program  gnmts  must  be 
submitted  to  the  appropriate  FTA 
regional  office  (see  Appendix  A)  by  the 
close  of  business  April  27.  2001.  The 
appropriate  FTA  regional  office  is  that 
office  which  serves  the  state  in  which 
an  applicant's  headquarters  office  is 
located.  FTA  intends  to  announce  grant 
selections  in  July  2001 ,  and  it  is 
anticipated  that  grants  will  be  made  by 
September  30,  2001,  the  end  of  the 
Federal  fiscal  year.  FTA  will  accept 
comments  on  this  notice  imtil  (30  days 
after  date  published).  Based  on  input, 
FTA  may  provide  amending  or 
clarifying  program  information. 
ADDRESSES:  Comments  and  questions 
related  to  this  notice  can  be  mailed, 
faxed,  or  electronically  submitted  to  the 
following:  Sue  Masselink,  Federal 
Transit  Administration,  Room  9315,  400 
7th  Street,  S.W.,  Washington,  D.C. 
20590  (FAX  (202)  366-7951,  e-mail 
address:  sue.masselink@fta.dot.gov). 
FOR  FURTHER  INFORMATION  CONTACT:  The 
appropriate  FTA  Regional 
Administrator  (Appendix  A)  for 
application-specific  information  and 
issues.  For  general  program  information, 
contact  Sue  Masselink,  Office  of 
Program  Management,  (202)  366-2053, 
e-mail:  sue.masselink@fta.dot.gov.  A 
TDD  is  available  at  1-800-877-8339 
(TDD/FKS). 
SUPPLEMENTARY  INFORMATION 
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"Federal  Assistance" 

I.  General  Program  Information 

A.  Authority 

The  program  is  authorized  imder 
section  3038  of  the  Transportation 
Equity  Act  for  the  21st  Century  (TEA- 


21).  Funds  have  been  appropriated  for 
this  program  under  the  Department  of 
Transportation  and  Related  Agencies 
Appropriations  Act,  2001,  Pub.L.  106- 
346;  however,  a  .22  percent  rescission 
was  required  pursuant  to  section 
1403(a)  of  the  FY  2001  Onmibus 
Consolidated  Appropriations  Act. 

B.  Background 

Over-the-road  buses  aife  used  in 
intercity  fixed-route  service  as  well  as 
other  services,  such  as  charter  and  tour 
bus  services.  These  services  are  an 
important  element  of  the  U.S. 
transportation  system.  TEA-21 
authorized  FTA's  Over-the-road  Bus 
Accessibility  Program  to  assist  over-the- 
road  bus  operators  in  complying  with 
the  Department's  Over-the-road  Bus 
Accessibility  rule,  "Transportation 
Services  for  Individuals  with 
Disabilities  (ADA)"  (49  CFR  part  37) 
published  in  a  Federal  Register  notice 
on  September  24,  1998. 

Summary  of  DOT'S  Over-the-Road^ 
Bus  Accessibility  Rule.  Under  the  over- 
the-road  bus  accessibility  rule,  all  new 
buses  obtained  by  large  (Class  I  carriers, 
i.e.,  those  with  gross  annual  operating 
revenues  of  $5.3  million  or  more),  fixed- 
route  carriers,  starting  in  2000,  must  be 
accessible,  with  wheelchair  lifts  and  tie- 
downs  that  allow  passengers  to  ride  in 
their  own  wheelchairs.  The  rule 
requires  the  fixed-route  carriers'  fleets  to 
be  completely  accessible  by  2012.  The 
buses  acquired  by  small  (gross  operating 
revenues  of  less  than  $5.3  million 
annually)  fixed-route  providers  also  are 
required  to  be  lift-equipped,  although 
they  do  not  have  a  deadline  for  total 
fleet  accessibility.  Small  providers  also 
can  provide  equivalent  service  in  lieu  of 
obtaining  accessible  buses.  Starting  in 
2001,  charter  and  tour  companies  will 
have  to  provide  service  in  an  accessible 
bus  on  48  hours'  advance  notice.  Fixed- 
route  companies  must  also  provide  this 
kind  of  service  on  an  interim  basis  imtil 
their  fleets  are  completely  accessible. 

Small  carriers  who  provide  mostly 
charter  or  tour  service  and  also  provide 
a  small  amount  of  fixed-route  service 
can  meet  all  requirements  through  48- 
hour  advance-reservation  service.  Small 
carriers  have  an  extra  year  to  begin 
complying  with  the  requirements  which 
apply  to  them  starting  in  October  2001, 
compared  to  October  2000  for  large 
carriers. 

Specifications  describing  the  design 
features  that  an  over-the-road  bus  must 
have  to  be  readily  accessible  to  and 
usable  by  persons  who  use  wheelchairs 
or  other  mobility  aids  required  by  the 
"Americans  with  Disabilities  Act 
Accessibility  Guidelines  for 
Transportation  Vehicles:  Over-the-Road 
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Buses"  rule  (36  CFR  part  1192)  were 
published  in  another  Federal  Register 
Notice  on  September  28, 1998. 

C.  Scope 

Improving  mobility  and  shaping 
America's  futm-e  by  ensiu-ing  that  the 
transportation  system  is  accessible, 
integrated,  efficient  and  offers  flexibility 
of  choices  is  a  key  strategic  goal  of  the 
Department  of  Transportation.  Over-the- 
road  Bus  Accessibility  projects  will 
improve  mobility  for  individuals  with 
disabilities  by  providing  financial 
assistance  to  help  make  vehicles 
accessible  and  provide  training  to 
ensure  that  drivers  and  others 
luderstand  how  to  use  accessibility 
features  as  well  as  how  to  treat  patrons 
with  disabilities. 

D.  Eligible  Applicants 

Grants  will  be  made  directly  to 
operators  of  over-the-road  buses. 
Intercity,  fixed-route  over-the-road  bus 
service  providers  may  apply  for  the 
nearly  $3  million  available  to  intercity 
fixed-route  providers  in  FY  2001.  Other 
over-the-road  bus  service  providers, 
including  operators  of  local  fixed-route 
service,  commuter  service,  and  charter 
or  tour  service  may  apply  for  the  nearly 
$1.7  million  available  in  FY  2001  for 
these  providers.  OTRB  operators  who 
provide  intercity,  fixed-route  service 
and  another  type  of  service,  such  as 
commuter,  charter  or  tour,  may  apply 
for  both  categories  of  funds  with  a  single 
application.  Private  for-profit  operators 
of  over-the-road  buses  are  eligible  to  be 
direct  applicants  for  this  program.  This 
is  a  departure  bom  the  other  FTA 
programs  in  which  the  direct  applicant 
must  be  a  state  or  local  public  body. 

E.  Vehicle  and  Service  Definitions 

An  "over-the-road  bus"  is  a  bus 
characterized  by  an  elevated  passenger 
deck  located  over  a  baggage 
compartment. 

Intercity,  fixed-route  over-the-road 
bus  service  is  regularly  scheduled  bus 
service  for  the  general  public,  using  an 
over-the-road  bus  that:  operates  with 
limited  stops  over  fixed  routes 
connecting  two  or  more  urban  areas  not 
in  close  proximity  or  connecting  one  or 
more  rural  communities  with  an  luhan 
area  not  in  close  proximity;  has  the 
capacity  for  transporting  baggage  carried 
by  passengers;  and  makes  meaningful 
connections  with  scheduled  intercity 
bus  service  to  more  distant  points. 

Other  over-the-road  bus  service  means 
any  other  transportation  using  over-the- 
road  buses,  including  local  fixed-route 
service,  commuter  service,  and  charter 
or  tour  service  (including  tour  or 
excursion  service  that  includes  featiu«s 


in  addition  to  bus  transportation  such  as 
meals,  lodging,  admission  to  points  of 
interest  or  special  attractions).  While 
some  commuter  service  may  also  serve 
the  needs  of  some  intercity  fixed-route 
passengers,  the  statute  includes 
commuter  service  in  the  definition  of 
"other"  service.  Commuter  service 
providers  should  apply  for  these  funds, 
even  though  the  services  designed  to 
meet  the  needs  of  commuters  may  also 
provide  service  to  intercity  fixed-route 
passengers  on  an  incidental  basis.  If  a 
service  provider  can  document  that 
more  than  50  percent  of  its  passengers 
are  using  the  service  as  intercity  fixed- 
route  service,  the  provider  may  apply 
for  the  fimds  designated  for  intercity 
fixed-route  operators. 

F.  Eligible  Projects 

Projects  to  finance  the  incremental 
capital  and  training  costs  of  complying 
with  DOT'S  over-the-road  bus 
accessibility  rule  (49  CFR  Part  37, 
subpart  H)  are  eligible  for  funding. 
Incremental  capital  costs  eligible  for 
funding  include  adding  lifts,  tie  downs, 
moveable  seats,  doors  and  all  labor  costs 
associated  with  work  on  the  vehicle 
needed  to  make  new  vehicles  accessible. 
Retrofitting  vehicles  with  such 
accessibility  components  is  also  an 
eligible  expense.  Please  see  Buy 
America  section  for  further 
determination  of  eligibility. 

Fimds  may  be  awarded  oy  FTA  for 
costs  already  incurred  by  the  applicants. 
For  example,  new  wheelchair  accessible 
vehicles  delivered  since  Jime  9, 1998, 
the  date  that  the  TEA-21  was  signed 
into  law,  are  eligible  for  funding  under 
the  program.  Vehicles  of  any  age  that 
have  been  retrofitted  with  lifts  and  other 
accessibility  components  since  June  9, 
1998  are  also  eligible  for  funding. 

Eligible  training  costs  are  those 
required  by  the  final  accessibility  rule  as 
described  in  49  CFR  37.209.  These 
activities  include  training  in  proper 
operation  and  maintenance  of 
accessibility  features  and  equipment, 
boarding  assistance,  securement  of 
mobility  aids,  sensitive  and  appropriate 
interaction  with  passengers  with 
disabilities,  and  handling  and  storage  of 
mobility  devices.  The  costs  associated 
with  developing  training  materials  or 
providing  training  for  local  providers  of 
over-the-road  bus  services  for  these 
purposes  are  eligible  expenses. 

FTA  has  sponsored  the  development 
of  accessibility  training  materials  for 
public  transit  operators.  FTA-funded 
Project  Action  is  a  national  technical 
assistance  program  to  promote 
cooperation  between  the  disability 
community  and  transportation  industry. 
Project  Action  provides  training. 


resources  and  technical  assistance  to 
thousands  of  disability  organizations, 
consumers  with  disabilities,  and 
transportation  operators.  It  maintains  a 
resource  center  with  the  most  up-to-date 
information  on  transportation 
accessibility.  Project  Action  may  be 
contacted  at:  Project  Action,  700 
Thirteenth  Street.  N.W..  Suite  200, 
Washington,  DC  20590,  Phone:  1-800- 
659-6428,  Internet  address:  http:// 
www.projectaction.org/. 

G.  Grant  Criteria 

FTA  will  award  grants  based  on: 

a.  The  identified  need  for  over-the- 
road  bus  accessibility  for  persons  with 
disabilities  in  the  areas  served  by  the 
applicant; 

b.  The  extent  to  which  the  applicant 
demonstrates  innovative  strategies  and 
financial  commitment  to  providing 
access  to  over-the-road  buses  to  persons 
with  disabilities; 

c.  The  extent  to  which  the  over-the- 
road  bus  operator  acquires  equipment 
required  by  DOT's  over-the-road  bus 
accessibility  rule  prior  to  the  required 
timeframe  in  the  rule; 

d.  The  extent  to  which  financing  the 
costs  of  complying  with  DOT's  rule 
presents  a  financial  hardship  for  the 
applicant;  and 

e.  The  impact  of  accessibility 
requirements  on  the  continuation  of 
over-the-road  bus  service,  with 
particular  consideration  of  the  impact  of 
the  requirements  on  service  to  rural 
areas  and  for  low-income  individuals. 

These  are  the  statutory  criteria  upon 
which  funding  decisions  will  be  made. 
In  addition  fb  these  criteria.  FTA  may 
also  consider  other  factors,  such  as  the 
size  of  the  applicant's  fleet  and  the 
approximate  proportion  of  use  the 
vehicle  will  get  for  the  services  eligible 
under  the  category  of  funds  for  which 
the  applicant  is  applying.  Fimding 
decisions  may  also  take  into 
consideration  whether  intercity  fixed- 
route  carriers  are  large  (Class  I  carriers, 
i.e.,  those  with  gross  annual  operating 
revenues  of  $5.3  million  or  more)  or 
small  (gross  operating  revenues  of  less 
than  $5.3  million  annually). 

H.  Grant  Requirements 

The  grant  application  must  include 
documentation  necessary  to  meet  the 
requirements  of  FTA's  Nonurbanized 
Area  FormiUa  program  (49  U.S.C.  5311). 
Technical  assistance  regarding  these 
requirements  is  available  in  each  FTA 
regional  office.  Federal  requirements 
apply  only  to  the  incremental  cost  of 
adding  the  wheelchair  accessibility 
featxires.  either  to  new  vehicles  or  when 
retrofitting  existing  vehicles. 
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Training  costs  are  not  subject  to  aU 
requirements.  For  example,  labor 
protections.  Buy  America,  and  school 
transportation  are  not  applicable  to 
training  assistance. 

1.  Buy  America.  In  the  OTRB 
Accessibility  program,  FTA's  Buy 
America  regulations,  49  CFR  part  661, 
apply  to  the  incremental  capital  cost  of 
making  vehicles  accessible.  Those 
regulations  do  not  apply  to  associated 
labor  costs.  The  following  discussion 
relates  to  the  contract  between  the 
grantee  and  the  prime  contractor. 

The  "General  Requirements"  found  at 
49  CFR  661.5  apply  to  that  portion  of 
the  accessibility  system  being  funded. 
That  section  requires  that  all  of  the 
manufacturing  processes  for  the  product 
take  place  in  the  United  States  and  that 
all  components  of  the  product  be  made 
in  the  United  States.  A  component  is 
considered  domestic  if  it  is 
manufact\u«d  in  the  U.S.A.,  regardless 
of  the  origin  of  its  subcomponents.  The 
lift,  the  moveable  seats,  and  the 
seciirement  devices  will  all  be 
considered  components  for  purposes  of 
this  program;  accordingly,  a  "General 
Requirements"  analysis  should  be 
applied  to  each  of  these  items 
individually.  Should  a  recipient  choose 
to  request  funding  for  only  a  specific 
component,  such  as  the  lift  or  the 
securement  device,  then  the  Buy 
America  requirements  would  apply  only 
to  that  item  funded  by  FTA. 

Three  exceptions  to  the  general 
requirements  that  can  be  found  at  49 
CFR  661.7:  first,  a  waiver  may  be 
requested  when  the  application  of  the 
regulation  is  not  in  the  public  interest; 
second,  the  general  requirements  will 
not  apply  if  materials  and  products 
being  procured  are  not  produced  in  the 
United  States  in  sufficient  and 
reasonably  available  quantities  and  of  a 
satisfactory  quality;  and  third,  a  price 
differential  waiver  will  be  available 
under  this  program  only  if  the  grantee 
conducts  a  competitive  procurement 
(see  Competitive  Procurement  Section, 
below).  FTA  approval  must  be  received 
by  the  recipient  of  FTA  funds  prior  to 
the  execution  of  contract. 

It  should  also  be  noted  that  FTA  has 
issued  a  general  public  interest  waiver 
for  all  piuchases  under  the  Federal 
"small  purchase"  threshold,  which  is 
currently  set  at  $100,000.  This  waiver 
can  be  found  in  49  CFR  661.7, 
Appendix  A(e).  In  section  3038(b)  of 
TEA-21,  Congress  authorized  FTA 
financing  of  the  incremental  capital 
costs  of  compliance  with  DOT's  OTRB 
accessibility  rule.  Consistent  with  this 
provision,  the  small  purchase  waiver 
applies  only  to  the  incremental  cost  of 
the  accessibility  features  FTA  is 


funding.  Where  more  than  one  bus  is 
purchased,  the  grantee  must  consider 
the  incremental  cost  increase  for  the 
entire  procurement  when  determining  if 
the  small  purchase  waiver  applies.  For 
example,  if  $30,000  is  the  incremental 
cost  for  the  accessibility  features  eligible 
under  this  program  per  bus  (regardless 
of  the  Federal  share  contribution),  then 
a  procurement  of  three  buses  with  a 
total  such  cost  of  $90,000,  would  qualify 
for  the  small  purchase  waiver.  No 
special  application  to  FTA  would  be 
required. 

The  grantee  must  obtain  a 
certification  boia  the  bus  manufacturer 
that  all  items  included  in  the 
incremental  cost  for  which  the  applicant 
is  applying  for  funds  meet  Buy  America 
requirements. 

The  Buy  America  regulations  can  be 
foimd  at  www.fta.dot.gov/library/Iegal/ 
49961.htm. 

2.  Labor  Protection.  Before  FTA  may 
award  a  grant  for  capital  assistance,  49 
U.S.C.  5333(b)  requires  that  fair  and 
equitable  arrangements  must  be  made  to 
protect  the  interests  of  transit  employees 
affected  by  FTA  assistance.  Those 
arrangements  must  be  certified  by  the 
Secretary  of  Labor  as  meeting  the 
requirements  of  the  statute.  When  a 
labor  organization  represents  a  group  of 
afiiected  employees  in  the  service  area  of 
an  FTA  project,  the  employee  protective 
arrangement  is  usually  the  product  of 
negotiations  or  discussions  with  the 
union.  The  grant  applicant  can  facilitate 
Department  of  Labor  (DOL)  certification 
by  identifying  in  the  application  any 
previously  certified  protective 
arrangements  that  have  been  applied  to 
similar  projects  imdertaken  by  the  grant 
applicant,  if  any.  Receiving  funds  under 
the  OTRB  Accessibility  program, 
however,  will  not  require  the  grantee's 
employees  to  be  represented  by 
organized  labor.  Upon  receipt  of  a  grant 
application  requiring  employee 
protective  arrangements,  FTA  will 
transmit  the  application  to  DOL  and 
request  certification  of  the  employee 
protective  arrangements.  In  accordance 
with  DOL  guidelines,  DOL  notifies  the 
relevant  unions  in  the  area  of  the  project 
that  a  grant  for  assistance  is  pending 
and  affords  the  grant  applicant  and 
union  the  opportunity  to  agree  to  an 
arrangement  establishing  the  terms  and 
conditions  of  the  employee  protections. 
If  necessary,  DOL  furnishes  technical 
and  mediation  assistance  to  the  parties 
during  their  negotiations.  The  Secretary 
of  Labor  may  determine  the  protections 
to  be  certified  if  the  parties  do  not  reach 
an  agreement  after  good  faith  bargaining 
and  mediation  efforts  have  been 
exhausted.  DOL  will  also  set  the 
protective  conditions  when  affected 


employees  in  the  service  area  are  not 
represented  by  a  union.  When  DOL 
determines  that  employee  protective 
arrangements  comply  with  labor 
protection  requirements,  DOL  will 
provide  a  certification  to  FTA.  The  grant 
agreement  between  FTA  and  the  grant 
applicant  incorporates  by  reference  the 
employee  protective  arrangements 
certified  by  DOL. 

Applicants  must  identify  any  labor 
organizations  that  may  represent  their 
employees  and  all  labor  organizations 
that  represent  the  employees  of  any 
other  transit  providers  in  the  service 
area  of  the  project. 

For  each  local  of  a  nationally 
affiliated  imion,  the  applicant  must 
provide  the  name  of  the  national 
organization  and  the  number  or  other 
designation  of  the  local  union.  (For 
example.  Amalgamated  Transit  Union 
local  1258.)  Since  DOL  makes  its 
referral  to  the  national  union's 
headquarters,  there  is  no  need  to 
provide  a  means  of  contacting  the  local 
organization. 

However,  for  each  independent  labor 
organization  (i.e.,  a  union  that  is  not 
affiliated  with  a  national  or 
international  organization)  the  local 
information  will  be  necessary  (name  of 
organization,  address,  contact  person, 
phone,  hx  numbers). 

Where  a  labor  organization  represents 
transit  employees  in  the  service  area  of 
the  project,  DOL  must  refer  the 
proposed  protective  arrangements  to 
each  union  and  to  each  recipient.  For 
this  reason,  please  provide  DOL  with  a 
contact  person,  address,  telephone 
number  and  fax  number  for  your 
company,  and  associated  union 
information. 

DOL  issued  a  Federal  Register  Notice 
addressing  the  new  TEA-21  programs, 
including  the  OTRB  Accessibility 
Program,  "Amendment  to  Section 
5333(b)  Guidelines  to  Carry  Out  New 
Programs  Authorized  by  the 
Transportation  Equity  Act  for  the  21st 
Century  (TEA-21);  Final  Rule,  dated 
July  28, 1999.  FTA  issued  a  "Dear 
Colleague"  letter,  dated  December  5, 
2000,  addressing  CKDL  processing  of 
grant  applications.  Attached  to  the  letter 
is  an  application  checklist  which 
provides  information  that  DOL  must 
have  in  order  to  review  and  certify  FTA 
grant  appUcations.  This  letter  and 
attachment  can  be  found  at:  http:// 
www.fta.dot.gov/office/public/ 
c0019.html.  Questions  concerning 
protective  arrangements  and  related 
matters  pertaining  to  transit  employees 
should  be  addressed  to  the  Division  of 
Statutor>'  Programs,  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Room  N-5411,  Washington,  DC  20210; 
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telephone  (202)  693-0126.  fax  (202) 
219-5338. 

3.  Competitive  Procurement.  Federal 
procurement  requirements  apply  to  FTA 
funds  awarded  to  state  and  local 
governments  and  private  nonprofit 
agencies  under  49  CFR  parts  18  and  19. 
To  the  extent  a  direct  recipient  of  FTA 
funds  under  this  program  is  a  private 
for-profit  entity,  the  Federal 
procurement  requirements  do  not  apply. 

4.  Debarment,  Suspension  and  Other 
Responsibility  Matters.  Pursuant  to 
Executive  Order  12549;  41  USC  701; 
and  49  CFR  part  29,  grantees  must 
ensure  that  FTA  funds  are  not  given  to 
anyone  who  has  been  debarred, 
suspended,  or  declared  ineligible  or 
voluntarily  excluded  from  participation 
in  federally  assisted  transactions.  The 
burden  of  disclosure  is  on  those 
debarred  or  suspended.  The  U.S. 
General  Services  Administration  (GSA) 
issues  a  docimaent  titled  "Lists  of 
Parties  Excluded  from  Federal 
Procurement  or  Nonprocnrement 
Programs"  monthly.  The  list  is  available 
on  the  GSA  website  (http// 
www.gsa.gov/index).  If  at  any  time  the 
grantee  or  other  covered  entity  learns 
that  a  certification  it  made,  or  received 
was  erroneous  when  submitted  or  if 
circxmistances  have  changed,  disclosure 
to  FTA  is  required. 

5.  Drug-Free  Workplace.  Grantees 
must  maintain  a  drug-free  workplace  for 
all  employees  and  have  an  anti-drug 
policy  and  awareness  program.  The 
grant  applicant  must  certify  to  FTA  that 
it  will  provide  a  drug-fi^e  workplace 
and  comply  with  all  requirements  of  the 
Drug-Free  Workplace  Act  of  1988 
(Public  Law  100-690)  and  U.S.  DOT's 
implementing  regulations,  49  CFR  part 
29,  Subpart  F.  The  grantee  is  required  to 
provide  a  written  Drug-Free  Workplace 
policy  statement  notifying  employees 
that  the  unlawful  manufacture, 
distribution,  dispensing,  possession,  or 
use  of  a  controlled  substance  is 
prohibited  in  the  workplace  and  stating 
specific  actions  that  will  be  taken  for 
violations.  The  ongoing  drug-fi«e 
awareness  program  must  inform 
employees  about  the  dangers  of  drug 
abuse;  about  any  available  drug 
counseling,  rehabilitation,  and 
employee  assistance  programs;  about 
penalties  that  may  be  imposed;  and  that 
employees  are  to  be  aware  that  the 
recipient  operates  a  drug-fi«e 
workplace.  An  employee  of  an  FTA 
grantee  is  required  to  report  in  writing 
any  conviction  for  a  violation  of 
criminal  drug  statute  occurring  in  the 
workplace,  and  the  grantee/employer  is 
required  to  provide  written  notice  to 
FTA  within  10  days  of  having  received 
the  notice.  Within  30  days  of  receiving 


the  notice  of  a  conviction,  the  grantee/ 
employer  must  have  taken  appropriate 
action  against  the  employee  or  have 
required  participation  in  a  drug  abuse 
assistance  or  rehabilitation  program. 

6.  Nondiscrimination  Requirements. 
49  U.S.C.  section  5332  states  that  "a 
person  (defined  broadly)  may  not  be 
excluded  from  participating  in,  denied  a 
benefit  of,  or  discriminated  against, 
under  a  project,  program,  or  activify 
receiving  financial  assistance  (from 
FTA)  because  of  race,  color,  creed, 
national  origin,  sex,  or  age." 

7.  Title  Vl.  Grantees  must  assure  FTA 
that  transit  services  and  benefits 
obtained  with  FTA  assistance  will  be 
provided  in  a  nondiscriminatory 
maimer,  without  regard  to  race,  color,  or 
national  origin. 

8.  Disadvantaged  Business  Enterprise. 
Grantees  must  assiue  FTA  that 
disadvantaged  business  enterprises 
(DBEs)  are  provided  the  maximiun 
opportunity  to  compete  for  FTA-assisted 
contracts  and  procurements. 

9.  Equal  Employment  Opportunity 
(EEO).  The  grantee  must  assure  that  it 
will  not  discriminate  against  any 
employee  or  applicant  for  employment 
because  of  race,  color,  religion,  sex, 
disabilify,  age  or  national  origin. 

10.  Americans  with  Disabilities  Act 
and  Section  504.  Compliance  with  the 
Americans  vrith  Disabilities  Act  of  1990 
(ADA)  (Public  Uw  101-336)  and  DOT's 
implementing  regulations  (49  CFR  parts 
27,  37,  and  38)  and  section  504  of  tlxe 
Rehabilitation  Act  of  1973,  as  amended, 
are  eligibility  requirements  for  Federal 
financial  assistance.  Section  504 
prohibits  discrimination  on  the  basis  of 
disability  by  recipients  of  Federal 
financial  assistance.  The  ADA  prohibits 
discrimination  against  persons  with 
disabilities  in  the  provision  of 
transportation  services. 

11.  Restrictions  on  Lobbying.  Federal 
financial  assistance  may  not  be  used  to 
influence  any  member  of  Congress  or  an 
officer  or  employee  of  any  agency  in 
connection  with  the  making  of  any 
Federal  contract,  grant,  or  cooperative 
agreement.  The  state,  subrecipients,  and 
third  party  contractors  at  any  tier 
awarded  FTA  assistance  exceeding 
$100,000  must  sign  a  certification  so 
stating  and  also  must  disclose  the 
expenditure  of  non-Federal  funds  for 
such  purposes  (49  CFR  part  20).  Other 
Federal  laws  also  govern  lobbying 
activities.  For  example,  Federal  funds 
may  not  be  used  for  lobbying 
congressional  representatives  or 
senators  indirectly,  such  as  by 
contributing  to  a  lobbying  organization 
or  funding  a  grass-roots  campaign  to 
influence  legislation  (31  U.S.C.  1352). 
General  advocacy  for  over-the-road  bus 


transportation  and  providing 
information  to  legislators  about  the 
services  a  recipient  provides  are  not 
prohibited,  nor  is  using  non-Federal 
funds  for  lobbying,  so  long  as  the 
required  disclosures  are  made. 

12.  Environmental  Protection.  Neither 
incremented  capital  costs  associated 
with  making  vehicles  wheelchair 
accessible  nor  training  costs  involve 
significant  environmental  impacts. 
Projects  that  do  not  involve  significant 
environmental  impacts  are  considered 
"categorical  exclusions"  in  FTA's 
procedures  because  they  have  been 
categorically  excluded  from  FTA's 
requirements  to  prepare  environmental 
dociunentation.  (49  USC  part  622, 
incorporating  23  CFR  part  771) 

13.  Planning.  Applicants  are 
encoiuaged  to  notify  the  appropriate 
st&te  departments  of  transportation  and 
metropolitan  planning  organizations 
(MPO)  in  areas  likely  to  be  served  by 
equipment  made  accessible  through 
funds  made  available  in  this  program. 
Those  organizations,  in  turn,  should 
take  appropriate  steps  to  inform  the 
public,  and  individuals  requiring  fully 
accessible  services  in  particular,  of 
operators'  intentions  to  expand  the 
accessibility  of  their  services. 
Incorporation  of  funded  projects  in  the 
plans  and  transportation  improvement 
programs  of  states  and  metropolitan 
areas  by  states  and  MPOs  also  is 
encouraged,  but  is  not  required. 

n.  Guidelines  for  Preparing  Grant 
Application 

FTA  is  conducting  a  national 
solicitation  for  applications  under  the 
OTRB  Accessibility  program.  Grant 
awards  will  be  made  on  a  competitive 
basis.  Although  most  FTA  grant 
applications  are  now  submitted 
electronically,  paper  applications  for  the 
OTRB  Accessibility  program  will  be 
accepted.  An  originsd  and  two  copies  of 
the  application  must  be  submitted  to  the 
appropriate  FTA  Regional  Office.  The 
OTRB  operators  should  submit  the 
application  to  the  office  in  the  region  in 
which  its  headquarters  office  is  located. 
The  application  should  provide 
information  on  all  items  for  which  you 
are  requesting  funding  in  FY  2001.  The 
application  must  include  the  following 
elements: 

1.  Transmittal  Letter 

This  addresses  basic  identifying 
information,  including: 

a.  Grant  applicant. 

b.  Contact  name,  address,  fax  and 
phone  niunber. 

c.  Amount  of  grant  request. 
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d.  Type  of  services  for  which  funds 
are  sought,  either  intercity  fixed  route 
services,  other  services,  or  both. 

e.  For  fixed-route  carriers,  whether 
you  are  a  large  (Class  I,  with  gross 
annual  operating  revenues  of  $5.3 
million  or  more)  or  small  (gross 
operating  reveues  of  less  than  $5.3 
million  annually)  carrier. 

.  2.  Project  Eligibility 

Every  application  must: 

a.  Describe  the  applicant's  technical, 
legal,  and  financial  capacity  to 
implement  the  proposed  projects. 

b.  Document  matching  funds, 
including  amount  and  source. 

c.  hiclude  0MB  Standard  Form  424, 
"Federal  Assistance,"  which  is  a  multi- 
purpose form  which  must  be  completed 
in  its  entirety.  The  forms  are  available 
from  the  FTA  regional  offices. 

3.  Project  Information 

Provide  a  summary  of  project 
activities  for  which  you  are  requesting 
funds.  The  summary  should  include: 

a.  Description  of  the  components 
included  in  request  for  funds,  i.e.,  lifts, 
tie-downs,  moveable  seats,  etc. 

b.  Each  project's  time  line,  including 
significant  milestones  such  as  date  of 
contract  for  purchase  of  vehicle(s),  and 
actual  or  expected  delivery  date  of 
vehicle(s). 

c.  Project  budget  (See  Appendix  B). 

4.  Project  Narrative 

Provide  the  information  that 
addresses  the  criteria  set  forth  in  this 
notice  at  Section  G,  "Grants  Criteria". 
Grants  will  be  awarded  competitively 
based  upon  that  criteria.  Please  also 
provide  the  following  information, 
which  may  also  be  used  for  funding 
decisions: 

a.  Fleet  Information.  Provide 
information  on  the  number  of  over-the- 
road  buses  in  your  fleet,  how  many  of 
those  vehicles  are  accessible,  and 
whether  the  vehicles  for  which  you  are 
seeking  funds  will  be  used  to  replace 
vehicles  in  yoiu  cxuxent  fleet  or  to 
expand  your  fleet. 

b.  Service  Information.  If  funds  are 
being  sought  for  intercity  fixed-route 
service,  please  describe  how  the  service 
meets  the  definition  of  intercity  fixed 
route  service,  including  how  the  service 
makes  meaningful  connections  with 
scheduled  intercity  bus  service  to  more 
distant  points.  If  you  provide  both 
intercity  fixed-route  service  and  another 
type  of  service,  such  as  commuter, 
charter  or  tour  service,  please  provide 
an  estimate  of  the  proportion  of  yoiu- 
service  that  is  intercity  fixed-route 
service.  Describe  your  service  area.        ' 


5.  Labor  Information 

a.  Identify  any  labor  organizations 
that  may  represent  your  employees  and 
all  labor  organizations  that  represent  the 
employees  of  any  transit  providers  in 
the  service  area  of  the  project.  For  each 
local  of  a  nationally  affiliated  union,  the 
applicant  must  provide  the  name  of  the 
national  organization  and  the  number  or 
other  designation  of  the  local  union. 
(For  example.  Amalgamated  Transit 
Union  local  1258.)  Since  DOL  makes  its 
referral  to  the  national  union's 
headquarters,  there  is  no  need  to 
provide  a  means  of  contacting  the  local 
organization. 

b.  For  each  independent  labor 
organization  (i.e.,  a  imion  that  is  not 
affiliated  with  a  national  or 
international  organization)  the  local 
information  will  be  necessary  (name  of 
organization,  address,  contact  person, 
phone,  &x  numbers). 

c.  Where  a  labor  organization 
represents  transit  employees  in  the 
service  area  of  the  project,  DOL  must 
refer  the  proposed  protective 
arrangements  to  each  union  and  to  each 
recipient.  For  this  reason,  please 
provide  DOL  with  a  contact  person, 
address,  telephone  number  and  fax 
number  for  your  company  and 
associated  union  information. 

m.  Submission  of  Applications  and 
Grant  Review  Process 

Applications  are  to  be  submitted  to 
the  appropriate  FTA  Regional  Office  l^ 
the  close  of  business  on  April  27,  2001. 
FTA  will  screen  all  applications  to 
determine  whether  all  required 
eligibility  elements,  as  described  in 
Section  2  of  the  application,  are  present. 
An  FTA  evaluation  team  will  evaluate 
each  application  according  to  the 
criteria  described  in  this  annoimcement. 

A.  Notification 

FTA  expects  to  notify  all  applicants, 
both  those  selected  for  funding  and 
those  not  selected,  in  July  2001.  Grants 
are  expected  to  be  made  by  September 
30,  2001,  the  end  of  Federal  fiscal  year 
2001.  FTA  is  committed  to  obligating 
FY  2001  OTRB  Accessibihty  program 
funds  expeditiously.  Therefore,  FTA 
luges  applicants  to  develop  and  submit 
with  their  applications  complete 
documentation  necessary  to  meet  the 
applicable  FTA  Section  5311 
requirements. 


Issued  on:  fanuary  19,  2001. 

Hiram  J.  Walker, 

Associate  Administrator  for  Program 
Management. 

APPENDK  A— FTA  REGIONAL 
OFFICES 

Region  I — Massachusetts.  Rhode  Island, 
Connecticut,  New  Hampshire,  Vermont  and 
Maine 

Richard  H.  Doyle,  FTA  Regional 
Administrator,  Volpe  National 
Transportation  Systems  Center.  Kendall 
Square  55  Broadway,  Suite  920, 
Cambridge,  MA  02142-1093,  (617)  494- 
2055  . 

Region  II — New  York,  New  )ersey.  Virgin 
islands 

Letitia  Thompson,  FTA  Regional 
Administrator.  26  Federal  Plaza,  Suite 
2940,  New  York,  NY  10278-0194,  (212) 
264-8162 

Region  III — Pennsylvania,  Maryland, 
Virginia,  West  Virginia,  Delaware. 
Washington,  DC  * 

Susan  Schruth,  FTA  Regional  Administrator, 
1760  Market  Stieet.  Suite  500, 
Philadelphia,  PA  19103-4124.  (215)  656- 
7100 

Region  IV — Georgia.  North  Carolina,  South 
Carolina,  Florida,  Mississippi,  Tennessee, 
Kentucky,  Alabama,  Puerto  Rico 

Jerry  Franklin,  FTA  Regional  Administrator, 
61  Forsyth  Street,  S.W.,  Suite  17T50, 
Atlanta,  GA  30303.  (404)  562-3500 

Region  V — llinois,  Indiana,  Ohio,  Wisconsin, 
Minnesota,  Michigan 

(oel  Ettinger,  FTA  Regional  Administrator, 

200  West  Adams  Street,  Suite  2410 
Chicago,  IL  60606-5232.  (312)  353-2789 

Region  VI — Texas,  New  Mexico,  Louisiana, 
Arkansas.  Oklahoma 

Robert  Patrick,  FTA  Regional  Administrator, 
819  Taylor  Street,  Room  8A36,  Ft.  Worth, 
TX  76102  (817)  978-0550 

Region  Vn — Iowa,  Nebraska,  Kansas, 
Missouri 

Mokhtee  Ahmad,  FTA  Regional 
Administrator,  901  Locust  Street,  Suite 
404,  Kansas  City,  MO  64106.  (816)  329- 
3920 

Region  VIII— Colorado.  North  Dakota,  South 
Dakota,  Montana,  Wyoming,  Utah 

Lee  Waddleton.  FTA  Regional  Administrator, 
Columbine  Place,  216  16th  Street,  Suite 
650,  Denver,  CO  80202-5120,  (303)  844- 
3242 

Region  IX — California,  Arizona,  Nevada, 
Hawaii,  American  Samoa.  Guam 

Leslie  Rogers,  FTA  Regional  Administrator, 

201  Mission  Street.  Suite  2210,  San 
Francisco,  CA  94105-1831,  (415)  744-3133 

Region  X — Washington,  Oregon,  Idaho, 
Alaska 

Helen  Knoll,  FTA  Regional  Administrator, 
Jackson  Federal  Building,  915  Second 
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Avenue,  Suite  3142,  Seattle,  WA  98174- 
1002,  (206)  220-7954 


APPENDIX  B— SAMPLE  OTRB 
ACCESSmiUTY  PROGRAM  PROJECT 
BUDGET 

(Grantee:  hWsdale  Intercity  Setvioet:  Proiect  OR-38-0001) 


Federal 
share 


Etigibte 
project  cost 


Scope— 111-01:. 

Bus  Rolling  Stock 

Activity:  1 1 .42.43  Incremental  cost  of  lift,  securement  devices  and  labor  quantity — 1 

Activity:  1 1 .44.33  Retrofit  vehicle  with  lift  quantity — 1 
Scope— 117-00: 

Bus— Other „ 

Activity:  1 1 .70.01  Training 

Eligible  project  cost 

Federal  share  (10  percent) 

Applicant  share  (90  percent) 


$20,700 
39.600 


$23,000 
44,000 


18,000 
87,000 
78,300 
8,700 


20,000 


Appendix  c— CERnncATioNS  and 

ASSURANCES 

List  of  Certificatioiu  and  Assurances  for 
Federal  Transit  Administration  Over-the- 
Road-Bus  Accessibility  Grants 

This  list  is  a  comprel\pnsive  compilation  of 
the  certifications  and  assurances  required  by 
Federal  law  for  the  OTRB  Accessibility 
program.  At  the  end  of  this  list  is  a  single 
Signature  Page  on  which  the  applicant  and 
its  attorney  certifies  compliance  with  all 
certifications  and  assurances  applicable  to 
the  OTRB  Accessibility  program. 

All  applicants  are  advised  to  read  the 
entire  list  of  Certifications  and  Assurances  to 
be  confident  of  their  responsibilities  and 
conunitments.  The  applicant  may  signify 
compliance  with  all  categories  by  placing  a 
single  "X"  in  the  appropriate  space  at  the  top 
of  the  signature  selection  page. 

References 

The  Transportation  Equity  Act  for  the  21st 
Century,  Pub.  L.  105-178,  June  9, 1998,  as 
amended,  49  U.S.C.  chapter  53,  Title  23, 
U.S.C,  U.S.  DOT  and  FTA  regulations  at  49 
CFR,  and  FTA  Circulars. 

Over-the-Road  Bus  Accessibility  Program 
Certifications  and  Assurances 

1.  Certifications  and  Assurances  Required  of 
Bach  Applicant 

Each  Applicant  for  Federal  assistance 
awarded  by  FTA  must  provide  all 
oertifications  and  assurances  in  this  category 
I.  Consequently,  FTA  may  not  award  any 
Federal  assistance  until  the  Applicant 
provides  assurance  of  compliance  by 
selecting  category  "I"  Signature  Page  at  the 
end  of  this  document. 

A.  Authority  of  Applicant  and  Its 
Representative 

The  authorized  representative  of  the 
Applicant  and  legal  counsel  who  sign  these 
oOTtifications,  assurances,  and  agreements 
affirm  that  both  the  Applicant  and  its 
authorized  representative  have  adequate 
authority  under  state  and  local  law  and  the 
by-laws  or  internal  rules  of  the  Applicant 
oi^anization  to: 

(1)  Execute  and  file  the  application  for 
Federal  assistance  on  behalf  of  the  Applicant, 

(2)  Execute  and  file  the  required 
oertifications,  assurances,  and  agreements  on 


behalf  of  the  Applicant  binding  the 
Applicant,  and 

(3)  Execute  grant  agreements  and 
cooperative  agreements  with  FTA  on  behalf 
ef  the  Applicant. 

B.  Standard  Assurances 

The  Applicant  assures  that  it  will  comply 
with  all  applicable  Federal  statutes, 
regulations,  executive  orders,  FTA  circulars, 
and  other  Federal  administrative 
requirements  in  carrying  out  any  project 
supported  by  the  FTA  grant.  The  Applicant 
acknowledges  that  it  is  under  a  continuing 
obligation  to  comply  with  the  terms  and 
conditions  of  the  grant  agreement  issued  for 
its  project  with  FTA.  The  Applicant 
understands  that  Federal  laws,  regulations, 
policies,  and  administrative  practices  might 
be  modified  fitsm  time  to  time  and  affect  the 
implementation  of  the  project.  The  Applicant 
agrees  that  the  most  recent  Federal 
requirements  will  apply  to  the  project,  unless 
FTA  issues  a  written  determination 
otherwise. 

C.  Debarment,  Suspension,  and  Other 
Responsibility  Matters  for  Primary  Covered 
Transactions 

As  required  by  U.S.  DOT  regulations  on 
Government-wide  Debarment  and 
Suspension  (Nonprocurement)  at  49  CFR 
29.510: 

(1)  The  Applicant  (Primary  Participant) 
certifies,  to  the  best  of  its  knowledge  and 
belief,  that  it  and  its  principals: 

(a)  Are  not  presently  debarred,  suspended, 
proposed  for  debarment,  declared  ineligible, 
or  volimtarily  excluded  from  covered 
transactions  by  any  Federal  department  or 
agency; 

(b)  Have  not,  within  a  three  (3)  year  period 
preceding  this  certification,  been  convicted 
of  or  had  a  civil  judgment  rendered  against 
them  for  commission  of  fraud  or  a  criminal 
ofiense  in  connection  with  obtaining, 
attempting  to  obtain,  or  performing  a  public 
(Federal,  state,  or  local)  transaction  or 
contract  under  a  public  transaction,  violation 
of  Federal  or  state  antitrust  statutes,  or 
commission  of  embezzlement,  theft,  forgery, 
bribery,  falsification  or  destruction  of 
records,  making  false  statements,  or  receiving 
stolen  property; 

(c)  Are  not  presently  indicted  for  or 
otherwise  criminally  or  civilly  charged  by  a 
governmental  entity  (Federal,  state,  or  local) 


with  commission  of  any  of  the  offenses  listed 
in  subparagraph  (l)(b)  of  this  certification; 
and 

(d)  Have  not  within  a  three-year  period 
preceding  this  certification  had  one  or  more 
public  transactions  (Federal,  state,  or  local) 
terminated  for  cause  or  default. 

(2)  The  Applicant  also  certifies  that,  if  it 
later  becomes  aware  of  any  information 
contradicting  the  statements  of  paragraph  (1) 
above,  it  will  promptly  provide  that 
information  to  FTA. 

(3)  If  the  Applicant  (Primary  Participant)  is 
unable  to  certify  to  all  statements  in 
paragraphs  (1)  and  (2)  above,  it  shall  indicate 
so  in  its  signature  page  and  provide  a  written 
explanation  to  FTA. 

D.  Drug-Free  Workplace  Agreement 

As  required  by  U.S.  £)OT  regulations, 
"Drug-Free  Workplace  Requirements 
(Grants),"  49  CFR  part  29,  Subpart  F,  as 
modified  by  41  U.S.C.  702,  the  Applicant 
agrees  that  it  will  provide  a  drug-free 
workplace  by: 

(1)  Publishing  a  statement  notifying  its 
employees  that  the  unlawful  manufacture, 
distribution,  dispensing,  possession,  or  use  of 
a  controlled  substance  is  prohibited  in  its 
workplace  and  specifying  the  actions  that 
will  be  taken  against  its  employees  for 
violation  of  that  prohibition; 

(2)  Establishing  an  ongoing  drug-free 
awareness  program  to  inform  its  employees 
about: 

(a)  The  dangers  of  drug  abuse  in  the 
workplace, 

(b)  Its  policy  of  maintaining  a  drug-free 
workplace, 

(c)  Any  available  drug  counseling, 
rehabilitation,  and  employee  assistance 
programs,  and 

(d)  The  penalties  that  may  be  imposed 
upon  its  employees  for  drug  abuse  violations 
occurring  in  the  workplace; 

(3)  Making  it  a  requirement  that  each  of  its 
employees  to  be  engaged  in  the  performance 
of  the  grant  be  given  a  copy  of  the  statement 
required  by  paragraph  (1)  above; 

(4)  Notifying  each  of  its  employees  in  the 
statement  required  by  paragraph  (1)  that,  as 
a  condition  of  employment  financed  with 
Federal  assistance  provided  by  the  grant,  the 
employee  will  be  required  to: 

(a)  Abide  by  the  terms  of  the  statement, 
and 
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(b)  Notify  the  employer  (Applicant)  in 
writing  of  any  conviction  for  a  violation  of 
a  crimhial  drug  statute  occurring  in  the 
workplace  no  later  than  five  (5)  calendar  days 
aifter  that  conviction; 

(5)  Notifying  FTA  in  writing,  within  ten 
(10)  calendar  days  after  receiving  notice 
required  by  paragraph  (4)(b)  above  from  an 
employee  or  otherwise  receiving  actual 
notice  of  that  conviction.  The  Applicant,  as 
employer  of  any  convicted  employee,  must 
provide  notice,  including  position  title,  to 
every  project  officer  or  other  designee  on 
whose  project  activity  the  convicted 
employee  was  working.  Notice  shall  include 
the  identification  number(s)  of  each  affected 
grant; 

(6)  Taking  one  of  the  following  actions 
within  thirty  (30)  calendar  days  of  receiving 
notice  under  paragraph  (4](b)  of  this 
agreement  with  respect  to  any  employee  who 
is  so  convicted: 

(a)  Taking  appropriate  personnel  action 
against  that  employee,  up  to  and  including 
termination,  consistent  with  the 
requirements  of  the  Rehabilitation  Act  of 
1973,  as  amended,  or 

(b)  Requiring  that  employee  to  participate 
satisfactorily  in  a  drug  abuse  assistance  or 
rehabilitation  program  approved  for  such 
purposes  by  a  Federal,  state,  or  local  health, 
law  enforcement,  or  other  appropriate 
agency;  and 

(7)  Making  a  good  faith  effort  to  continue 
to  maintain  a  drug-free  workplace  through 
implementation  of  paragraphs  (1).  (2),  (3),  (4), 
(5),  and  (6)  of  this  agreement.  The  Applicant 
agrees  to  maintain  a  list  identifying  its 
headquarters  location  and  each  workplace  it 
maintains  in  which  project  activities 
supported  by  FTA  are  conducted,  and  make 
that  list  readily  accessible  to  FTA. 

E.  Intergovernmental  Review  Assurance 

The  AppUcanf  assures  that  each 
application  for  Federal  assistance  submitted 
to  FTA  has  been  or  will  be  submitted,  as 
required  by  each  state,  for  intergovernmental 
review  to  the  appropriate  state  and  local 
agencies.  Specifically,  the  Applicant  assures 
that  it  has  fulfilled  or  will  fulfill  the 
obligations  imposed  on  FTA  by  U.S.  DOT 
regulations,  "Intergovernmental  Review  of 
Department  of  Transportation  Programs  and 
Activities,"  49  CFR  part  17. 

F.  Nondiscrimination  Assurance 

As  required  by  49  U.S.C.  5332  (which 
prohibits  discrimination  on  the  basis  of  race, 
color,  creed,  national  origin,  sex,  or  age,  and 
prohibits  discrimination  in  employment  or 
business  opportunity).  Title  Vl'of  the  Civil 
Rights  Act  of  1964.  as  amended,  42  U.S.C. 
2000d,  and  U.S.  DOT  regulations, 
"Nondiscrimination  in  Federally-Assisted 
Programs  of  the  Department  of 
Transportation— Effectuation  of  Title  VI  of 
the  Civil  Rights  Act."  49  CFR  part  21  at  21.7. 
the  Applicant  assures  that  it  will  comply 
with  all  requirements  of  49  CFR  part  21;  FTA 
Circular  4702.1.  "Title  VI  Program 
Guidelines  for  Federal  Transit 
Administration  Recipients",  and  other 
applicable  directives,  so  that  no  person  in  the 
United  States,  on  the  basis  of  race,  color, 
national  origin,  creed,  sex,  or  age  will  be 
excluded  frt>m  participation  in,  be  denied  the 


benefits  of,  or  otherwise  be  subjected  to 
discrimination  in  any  program  or  activity 
(particularly  in  the  level  and  quality  of 
transportation  services  and  transportation- 
related  benefits)  for  which  the  Applicant 
receives  Federal  assistance  awarded  by  the 
U.S.  DOT  or  FTA  as  follows: 

(1)  The  Applicant  assures  that  each  project 
will  be  conducted,  property  acquisitions  will 
be  undertaken,  and  project  facilities  will  be 
operated  in  accordance  with  all  applicable 
requirements  of  49  U.S.C.  5332  and  49  CFR 
part  21,  and  understands  that  this  assurance 
extends  to  its  entire  facility  and  to  facilities 
operated  in  connection  with  the  project. 

(2)  The  Applicant  assures  that  it  will  take 
appropriate  action  to  ensure  that  any 
transferee  receiving  property  financed  with 
Federal  assistance  derived  from  FTA  will 
comply  with  the  applicable  requirements  of 
49  U.S.C.  5332  and  49  CFR  part  21. 

(3)  The  Applicant  assures  that  it  will 
promptly  take  the  necessary  actions  to 
effectuate  this  assurance,  including  notifying 
the  public  that  complaints  of  discrimination 
in  the  provision  of  transportation-related      • 
services  or  benefits  may  be  filed  with  U.S. 
DOT  or  FTA.  Upon  request  by  U.S.  DOT  or 
FTA,  the  Applicant  assures  that  it  will 
submit  the  required  information  pertaining  to 
its  compliance  with  these  requirements. 

(4)  The  Applicant  assures  that  it  will  make 
any  changes  in  its  49  U.S.C.  5332  and  Title 
VI  implementing  procedures  as  U.S.  DOT  or 
FTA  may  request. 

(5)  As  required  by  49  CFR  21.7(a)(2),  the 
Applicant  will  include  in  each  third  party 
contract  or  subagreement  provisions  to 
invoke  the  requirements  of  49  U.S.C.  5332 
and  49  CFR  part  21,  and  include  provisions 
to  invoke  those  requirements  in  deeds  and 
instruments  recording  the  transfer  of  real 
property,  structures,  improvements. 

G.  Assurance  of  Nondiscrimination  on  the 
Basis  of  Disability 

As  required  by  U.S.  DOT  regulations, 
"Nondiscrimination  on  the  Basis  of  Handicap 
in  Programs  and  Activities  Receiving  or 
BeneHting  from  Federal  Financial 
Assistance,"  at  49  CFR  part  27,  implementing 
the  Rehabilitation  Act  of  1973,  as  amended, 
and  the  Americans  with  Disabilities  Act  of 
1990,  as  amended,  the  Applicant  assures 
that,  as  a  condition  to  the  approval  or 
extension  of  any  Federal  assistance  awarded 
by  FTA  to  construct  any  facility,  obtain  any 
rolling  stock  or  other  equipment,  undertake 
studies,  conduct  research,  or  to  participate  in 
or  obtain  any  benefit  frtim  any  program 
administered  by  FTA.  no  otherwise  qualified 
person  with  a  disability  shall  be.  solely  by 
reason  of  that  disability,  excluded  from 
participation  in,  denied  the  benefits  of,  or 
otherwise  subjected  to  discrimination  in  any 
program  or  activity  receiving  or  benefiting 
from  Federal  assistance  administered  by  the 
FTA  or  any  entity  within  U.S.  DOT.  The 
Applicant  assures  that  project 
implementation  and  operations  so  assisted 
will  comply  with  all  applicable  requirements 
of  U.S.  DOT  regulations  implementing  the 
Rehabilitation  Act  of  1973.  as  amended.  29 
U.S.C.  794,  and  the  Americans  with 
Disabilities  Act  of  1990,  as  amended,  42 
U.S.C.  12101  et  seq.  at  49  CFR  parts  27,  37, 
and  38,  and  any  applicable  regulations  and 


directives  issued  by  other  Federal 
departments  or  agencies. 

1.  Certifications  Prescribed  by  the  Office  of 
Management  and  Budget  (SF-424B  and  SF- 
424D) 

The  Applicant  certifies  that  it: 

(1)  Has  the  legal  authority  to  apply  for 
Federal  assistance  and  the  institutional, 
managerial,  and  financial  capability 
(including  funds  sufficient  to  pay  the  non- 
Federal  share  of  project  cost)  to  ensure 
proper  plaiming,  management,  and 
completion  of  the  project  described  in  its 
application. 

(2)  Will  give  FTA.  the  Comptroller  General 
of  the  United  States  and,  if  appropriate,  the 
state,  through  any  authorized  representative, 
access  to  and  the  right  to  examine  all  records, 
books,  papers,  or  documents  related  to  the 
award;  and  will  establish  a  proper  accounting 
system  in  accordance  with  generally 
accepted  accounting  standards  or  agency 
directives. 

(3)  Will  establish  safeguard  to  prohibit 
employees  &t)m  using  their  positions  for  a 
piupose  that  constitutes  or  presents  the 
appearance  of  personal  or  organizational 
conflict  of  interest  or  personal  gain. 

(4)  Will  initiate  and  complete  the  work 
within  the  applicable  project  time  periods 
following  receipt  of  FTA  approval. 

(5)  Will  comply  with  all  statutes  relating  to 
nondiscrimination  including,  but  not  limited 
to: 

(a)  Title  VI  of  the  Civil  Rights  Act,  42 
U.S.C.  2000d,  which  prohibits  discrimination 
on  the  basis  of  race,  color,  or  national  origin; 

(b)  Tide  IX  of  the  Education  Amendments 
of  1972,  as  amended,  20  U.S.C.  1681, 1683, 
and  1685  through  1687,  which  prohibits 
discrimination  on  the  basis  of  sex; 

(c)  Section  504  of  the  Rehabilitation  Act  of 
1973,  as  amended,  29  U.S.C.  794,  which 
prohibits  discrimination  on  the  basis  of 
handicaps; 

(d)  The  Age  Discrimination  Act  of  1975,  as 
amended,  42  U.S.C.  6101  through  6107. 
which  prohibit  discrimination  on  the  basis  of 
age; 

(e)  The  Drug  Abuse  Office  and  Treatment 
Act  of  1972,  Pub.  L.  92-255.  March  21,  1972, 
and  amendments  thereto,  relating  to 
nondiscrimination  on  the  basis  of  drug  abuse; 

(f)  The  Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention  Act  of  1970,  Pub.  L. 
91-616,  Dec.  31, 1970.  and  amendments 
thereto,  relating  to  nondiscrimination  on  the 
basis  of  alcohol  abuse  or  alcoholism; 

(g)  The  Public  Health  Service  Act  of  1912, 
as  amended,  42  U.S.C.  290dd-3  and  290ee- 
3,  related  to  confidentiality  of  alcohol  and 
drug  abuse  patient  records; 

(h)  Title  VIII  of  the  Civil  Rights  Act,  42 
U.S.C.  3601  et  seq.,  relating  to 
nondiscrimination  in  the  sale,  rental,  or 
financing  of  housing; 

(i)  Any  other  nondiscrimination  provisions 
in  the  specific  statutes  under  which  Federal 
assistance  for  the  project  may  be  provided 
including,  but  not  limited  to  section  1101(b) 
of  the  Transportation  Equity  Act  for  the  21st 
Century,  23  U.S.C.  101  note,  which  provides 
for  participation  of  disadvantaged  business 
enterprises  in  FTA  programs;  and 
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(j)  The  requirements  of  any  other 
nondiscrimination  statute(s)  that  may  apply 
to  the  project. 

(6)  Will  comply,  or  has  complied,  with  the 
requirements  of  Titles  II  and  in  of  the 
Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970,  as 
amended,  (Uniform  Relocation  Act)  42  U.S.C. 
4601  et  seq.,  which  provide  for  fair  and 
equitable  treatment  of  persons  displaced  or 
whose  property  is  acquired  as  a  result  of 
Federal  of  federally-assisted  programs.  These 
requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes 
regardless  of  Federal  participation  in 
purchases.  As  required  by  U.S.  DOT 
regulations,  "Uniform  Relocation  Assistance 
and  Real  Property  Acquisition  for  Federal 
and  Federally  Assisted  Programs."  at  49  CFR 
24.4.  and  sections  210  and  305  of  the 
Uniform  Relocation  Act.  42  U.S.C.  4630  and 
4655,  the  Applicant  assures  that  it  has  the 
requisite  authority  under  applicable  state  and 
local  law  and  will  comply  or  has  complied 
with  the  requirements  of  the  Uniform 
Relocation  Act,  42  U.S.C.  4601  et  seq.,  and 
U.S.  DOT  regulations,  "Uniform  Relocation 
Assistance  and  Real  Property  Acquisition  for 
Federal  and  Federally  Assisted  Programs,"  49 
CFR  part  24  including,  but  not  limited  to  the 
following: 

(a)  The  Applicant  will  adequately  inform 
each  affected  person  of  the  benefits,  policies, 
and  procedures  provided  for  in  49  CFR  part 
24; 

(b)  The  Applicant  will  provide  fair  and 
reasonable  relocation  pajrments  and 
assistance  required  by  42  U.S.C.  4622,  4623, 
and  4624;  49  CFR  part  24;  and  any  applicable 
FTA  procedures,  to  or  for  families, 
individuals,  partnerships,  corporations  or 
associations  displaced  as  a  result  of  any 
project  financed  with  FTA  assistance; 

(c)  The  Applicant  will  provide  relocation 
assistance  programs  offering  the  services 
described  in  42  U.S.C.  4625  to  such 
displaced  families,  individuals,  partnerships, 
corporations,  or  associations  in  the  maimer 
provided  in  49  CFR  part  24  and  FTA 
procedures; 

(d)  Within  a  reasonable  time  before 
displacement,  the  Applicant  will  make 
available  comparable  replacement  dwellings 
to  displaced  families  and  individuals  as 
required  by  42  U.S.C.  4625(c)(3); 

(e)  The  Applicant  will  carry  out  the 
relocation  process  in  such  a  manner  as  to 
provide  displaced  persons  with  uniform  and 
consistent  services,  and  will  make  available 
replacement  housing  in  the  same  range  of 
choices  with  respect  to  such  housing  to  all 
displaced  persons  regardless  of  race,  color, 
religion,  or  national  origin;  and 

(f)  In  acquiring  real  property,  the  Applicant 
will  be  guided  to  the  greatest  extent 
practicable  under  state  law,  by  the  real 
property  acquisition  policies  of  42  U.S.C. 
4651  and  4652; 

(g)  The  Applicant  will  pay  or  reimburse 
property  owners  for  necessary  expenses  as 
specified  in  42  U.S.C.  4653  and  4654,  with 
the  understanding  that  FTA  will  participate 
in  the  Applicant's  eligible  costs  of  providing 
payments  for  those  expenses  as  required  by 
42  U.S.C.  4631; 

(h)  The  Applicant  will  execute  such 
aoiendments  to  third  party  contracts  and 


subagreements  financed  with  FTA  assistance 
and  execute,  furnish,  and  be  bound  by  such 
additional  documents  as  FTA  may  determine 
necessary  to  effectuate  or  implement  the 
assurances  provided  herein;  and 

(i)  The  Applicant  agrees  to  make  these 
assurances  part  of  or  incorporate  them  by 
reference  into  any  third  party  contract  or 
subagreement,  or  any  amendments  thereto, 
relating  to  any  project  financed  by  FTA 
involving  relocation  or  land  acquisition  and 
provide  in  any  affected  document  that  these 
relocation  and  land  acquisition  provisions 
shall  supersede  any  conflicting  provisions. 

(7)  To  the  extent  applicable,  will  comply 
with  provisions  of  the  Hatch  Act,  5  U.S.C. 
1501  through  1508.  and  7324  through  7326, 
which  limit  the  political  activities  of  state 
and'  local  agencies  and  their  officers  and 
employees  whose  principal  employment 
activities  are  financed  in  whole  or  part  with 
Federal  funds  including  a  Federal  loan,  grant, 
or  cooperative  agreement,  but  pursuant  to  23 
U.S.C.  142(g),  does  not  apply  to  a 
nonsupervisory  employee  of  a  transit  system 
(or  of  any  other  agency  or  entity  performing 
related  functions)  receiving  FTA  assistance  to 
whom  the  Hatch  Act  does  not  otherwise 
apply. 

(8)  To  the  extent  applicable,  will  comply 
with  the  Davis-Bacon  Act,  as  amended,  40 
U.S.C.  276a  through  276a(7),  the  Copeland 
Act,  as  amended,  18  U.S.C.  874  and  40  U.S.C. 
276c,  aiid  the.Contract  Work  Hours  and 
Safety  Standards  Act,  as  amended,  40  U.S.C. 
327  through  333,  regarding  labor  standards 
for  federally-assisted  subagreements. 

(9)  To  the  extent  applicable,  will  comply 
with  flood  insurance  purchase  requirements 
of  section  102(a)  of  the  Flood  Disaster 
Protection  Act  of  1973,  as  amended,  42 
U.S.C.  4012a(a),  requiring  recipients  in  a 
s{>ecial  flood  hazard  area  to  participate  in  the 
program  and  purchase  flood  insurance  if  the 
total  cost  of  insurable  construction  and 
acquisition  is  $10,000  or  more. 

(10)  Will  comply  with  environmental 
standards  that  may  be  prescribed  to 
implement  the  following  Federal  laws  and 
executive  orders: 

(a)  Institution  of  environmental  quality 
control  measures  under  the  National 
Environmental  Policy  Act  of  1969,  as 
amended,  42  U.S.C.  4321  et  seq.  and 
Executive  Order  No.  11514,  as  amended,  42 
U.S.C.  4321  note; 

(b)  Notification  of  violating  facilities 
pursuant  to  Executive  Order  No.  11738,  42 
U.S.C.  7606  note; 

(c)  Protection  of  wetlands  pursuant  to 
Executive  Order  No.  11990,  42  U.S.C.  4321 
note; 

(d)  Evaluation  of  flood  hazards  in 
floodplains  in  accordance  with  Executive 
Order  11988,  42  U.S.C.  4321  note; 

(e)  Assurance  of  project  consistency  with 
the  approved  State  management  program 
developed  pursuant  to  the  requirements  of 
the  Coastal  Zone  Management  Act  of  1972.  as 
amended,  16  U.S.C.  1451  et  seq. 

(f)  Conformity  of  Federal  actions  to  State 
(Clean  Air)  Implementation  Plans  under 
section  176(c)  of  the  Clean  Air  Act  of  1955. 
as  amended,  42  U.S.C.  7401  et  seq.; 

(g)  Protection  of  underground  sources  of 
drinking  water  under  the  Safe  Drinking 


Water  Act  of  1974.  as  amended.  42  U.S.C. 
300h  et  seq.; 

(h)  Protection  of  endangered  species  under 
the  Endangered  Species  Act  of  1973.  as 
amended.  Endangered  Species  Act  of  1973. 
as  amended,  16  U.S.C.  1531  et  seq.;  and 

(i)  Enviroiunental  protections  for  Federal 
transit  programs,  including,  but  not  limited 
to  protections  for  a  park,  recreation  area,  or 
wildlife  or  waterfowl  refuge  of  national,  state, 
or  local  significance  or  any  land  frtim  a 
historic  site  of  national,  state,  or  local 
significance  used  in  a  transit  project  as 
required  by  49  U.S.C.  303. 

(11)  Will  comply  with  the  Wild  and  Scenic 
Rivers  Act  of  1968.  as  amended.  16  U.S.C. 
1271  et  seq.  relating  to  protecting 
components  of  the  national  wild  and  scenic 
rivers  systems.  ,' 

(12)  Will  assist  FTA  in  assuring 
compliance  with  section  106  of  the  National 
Historic  Preservation  Act  of  1966.  as 
amended,  16  U.S.C.  470f,  Executive  Order 
No.  11593  (identification  and  protection  of 
historic  properties),  16  U.S.C.  470  note,  and 
the  Archaeological  and  Historic  Preservation 
Act  of  1974.  as  amended,  16  U.S.C.  469a-l 
et  seq. 

(13)  Will  comply  with  the  Lead-Based 
Paint  Poisoning  Prevention  Act,  42  U.S.C. 
4801 ,  which  prohibits  the  use  of  lead-based 
paint  in  construction  or  rehabilitation  of 
residence  structures. 

(14)  Will  not  dispose  of,  modify  the  use  of, 
or  change  the  terms  of  the  real  property  title, 
or  other  interest  in  the  site  and  facilities  on 
which  a  construction  project  supported  with 
FTA  assistance  takes  place  without 
permission  and  instructions  from  the 
awarding  agency. 

(15)  Will  record  the  Federal  interest  in  the 
title  of  real  property  in  accordance  with  FTA 
directives  and  will  include  a  covenant  in  the 
title  of  real  property  acquired  in  whole  or  in 
part  with  Federal  assistance  funds  to  assure 
nondiscrimination  during  the  useful  life  of 
the  project. 

(16)  Will  comply  with  FTA  requirements 
concerning  the  drafting,  review,  and  approval 
of  construction  plans  and  specifications  of 
any  construction  project  supported  with  FTA 
assistance.  As  required  by  U.S.  DOT 
regulations,  "Seismic  Safety,"  49  CFR 
41.117(d),  before  accepting  delivery  of  any 
building  financed  with  FTA  assistance,  it 
will  obtain  a  certificate  of  compliance  with 
the  seismic  design  and  construction 
requirements  of  49  CFR  part  41. 

(17)  Will  provide  and  maintain  competent 
and  adequate  engineering  supervision  at  the 
construction  site  of  any  project  supported 
with  FTA  assistance  to  ensure  that  the 
complete  work  conforms  with  the  approved 
plans  and  sp>ecifications  and  will  furnish 
progress  reports  and  such  other  information 
as  may  be  required  by  FTA  or  the  State. 

(18)  Will  comply  with  the  National 
Research  Act.  Pub.  L.  93-348,  July  12, 1974. 
as  amended,  regarding  the  protection  of 
human  subjects  involved  in  research, 
development,  and  related  activities 
supported  by  Federal  assistance  and  DOT 
regulation,  "Protection  of  Human  Subjects," 
49  CFR  part  11. 

(19)  Will  comply  with  the  Laboratory 
Animal  Welfare  Act  of  1966,  as  amended,  7 
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U.S.C.  2131  et  seq.  pertaining  to  the  care, 
handling,  and  treatment  of  warm  blooded 
animals  held  for  research,  teaching,  or  other 
activities  supfKirted  by  FTA  assistance. 

(20)  Will  have  perfonned  the  Hnancial  and 
compliance  audits  required  by  the  Single 
Audit  Act  Amendments  of  1996,  31  U.S.C. 
7501  et  seq.  and  OMB  Circular  No.  A-133, 
"Audits  of  States,  Local  Governments,  and 
Non-Profit  Organizations  and  Department  of 
Transportation  provisions  of  OMB  A-133 
Compliance  Supplement,  March  2000." 

(21)  Will  comply  with  all  applicable 
requirements  of  all  other  Federal  laws, 
executive  orders,  regulations,  and  policies 
governing  the  project. 

2.  Lobbying  Certification  for  an  Application 
Exceeding  $100,000 

An  Applicant  that  submits,  or  intends  to 
submit  this  fiscal  year,  an  application  for 
Federal  assistance  exceeding  $100,000  must 
provide  the  following  certification. 
Consequently,  FTA  may  not  provide  Federal 
assistance  for  an  application  exceeding 
$100,000  until  the  Applicant  provides  this 
certification  by  selecting  category  "11."  on  the 
Signature  Page  at  the  end  of  this  document. 

A.  As  required  by  U.S.  IXDT  regulations. 
"New  Restrictions  on  Lobbying,"  at  49  CFR 
20.110,  the  Applicant's  authorized 
representative  certifies  to  the  best  of  his  or 
her  knowledge  and  belief  that  for  each 
application  for  a  Federal  assistance 
exceeding  $100,000: 

(1)  No  Federal  appropriated  funds  have 
been  or  will  be  paid,  by  or  on  behalf  of  the 
Applicant,  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of  Congress, 
or  an  employee  of  a  Member  of  Congress 
pertaining  to  the  award  of  any  Federal 
assistance,  or  the  extension,  continuation, 
renewal,  amendment,  or  modification  of  any 
Federal  assistance  agreement;  and 

(2)  If  any  funds  other  than  Federal 
appropriated  funds  have  been  or  will  be  paid 
to  any  person  for  influencing  or  attempting 
to  influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee  of  a 
Member  of  Congress  in  connection  with  any 
application  to  FTA  for  Federal  assistance,  the 
Applicant  assures  that  it  will  complete  and 
submit  Standard  Form-LLL,  "Disclosure 
Form  to  Report  Lobbying,"  including  the 
information  required  by  the  form's 
instructions,  which  may  be  amended  to  omit 
such  information  as  permitted  by  31  U.S.C. 
1352. 


B.  The  Applicant  understands  that  this 
certification  is  a  material  representation  of 
fact  ufKin  which  reliance  is  placed  and  that 
submission  of  this  certification  is  a 
prerequisite  for  providing  Federal  assistance 
for  a  transaction  covered  by  31  U.S.C.  1352. 
The  Applicant  also  understands  that  any 
,  person  who  fails  to  file  a  required 
certification  shall  be  subject  to  a  civil  penalty 
of  not  less  than  $10,000  and  not  more  than  ' 
$100,000  for  each  such  failure. 

Over-the-Road  Bus  Accessibility  Program 
Certifications  and  Assurances  for  FTA 
Assistance 

Name  of  applicant: 

The  Applicant  agrees  to  comply  with 
applicable  requirements  of  Categories  I-III. 

(The  Applicant  may  make  this  selection  in 
lieu  of  individual  selections  below.) 

or 

The  applicant  agrees  to  comply  with  the 
applicable  requirements  of  the  following 
categories  it  has  selected: 
I.  Certifications  and  Assurances  Required  of 

Each  Applicant 

U.  Lobbying  Certification 

Over-tbe-Road  Bus  Accessibility 
Certifications  and  Assurances 

Name  of  Applicant: 

Name  and  relationship  of  Authorized 
Representative: 

BY  SIGNING  BELOW  I, (name), 

on  behalf  of  the  Applicant,  declare  that  the 
Applicant  has  duly  authorized  me  to  make 
these  certifications  and  assurances  and  bind 
the  Applicant's  compliance.  Thus,  the 
Applicant  agrees  to  comply  with  all  Federal 
statutes,  regulations,  executive  orders,  and 
administrative  guidance  required  for  each 
application  it  makes  to  the  Federal  Transit 
Administration  (FTA). 

FTA  intends  that  the  certifications  and 
assurances  the  Applicant  selects  on  the  other 
side  of  this  document  should  apply,  as 
required,  to  each  project  for  which  the 
applicant  seeks  FTA  assistance. 

"The  applicant  affirms  the  truthfulness  and 
accuracy  of  the  certifications  and  assurances 
it  has  made  in  the  statements  submitted 
herein  with  this  document  and  any  other 
submission  made  to  FTA,  and  acknowledges 
that  the  provisions  of  the  Program  Fraud 
Civil  Remedies  Act  of  1986.  31  U.S.C.  3801 
et  seq.,  as  implemented  by  U.S.  DOT 
regulations,  "Program  Fraud  Civil 
Remedies,"  49  CFR  part  31  apply  to  any 
certification,  assurance  or  submission  made 
to  FTA.  The  criminal  fi^ud  provisions  of  18 


U.S.C.  1001  apply  to  any  certification, 
assurance,  or  submission  made  in  connection 
with  any  other  program  administered  by 
FTA. 

In  signing  this  document,  I  declare  under 
penalties  of  perjury  that  the  foregoing 
certifications  and  assurances,  and  any  other 
statements  made  by  me  on  behalf  of  the 
Application  are  true  and  correct. 

Signature 

Date 

Name 


Authorized  Representative  of  Applicant 
Affirmation  of  Applicant's  Attorney 

For 

(Name  of  Applicant) 

As  the  undersigned  legal  counsel  for  the 
above  name  applicant,  I  hereby  affirm  to  the 
Applicant  that  it  has  authority  under  state 
and  local  law  to  make  and  comply  with  the 
certifications  and  assurances  as  indicated  on 
the  foregoing  pages.  I  further  affirm  that,  in 
my  opinion,  the  certifications  and  assurances 
have  been  legally  made  and  constitute  legal 
and  binding  obligations  on  the  applicant. 
I  further  affirm  to  the  Applicant  that,  to  the 
best  of  my  knowledge,  there  is  no  legislation 
or  litigation  pending  or  imminent  that  might 
adversely  affect  the  validity  of  these 
certifications  and  assurances,  or  of  the 
performance  of  the  project.  Furthermore,  if  I 
become  aware  of  circumstances  that  change 
the  accuracy  of  the  foregoing  statements,  I 
will  notify  the  applicant  promptly,  which 
may  so  inform  FTA. 

Signature 

Date 

Name 


Applicant's  Attorney 

Each  Applicant  for  FTA  financial 
assistance  and  each  FTA  grantee  with  an 
active  capital  project  must  provide  an 
attorney's  affirmation  of  the  Applicant's  legal 
capacity. 

APPENDIX  D— GRANT  APPUCATION 
CHECKUST 

1.  Transmittal  letter 

2.  Project  Eligibility 

3.  Project  Information 

4.  Project  Narrative 

5.  Fleet  Information 

6.  Service  Information 

7.  Labor  Information 

[FR  Doc.  01-2273  Filed  1-25-01;  8:45  am] 
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NATIONAL  SKILL  STANDARDS 
BOARD 

Partnership  Organization: 
Manufacturing  SIdll  Standards  Cour>cii 
(iMSSC):  Solicitation  of  Comments 

agency:  National  SkiU  Standards  Board. 
ACTION:  Solicitation  of  comments. 

summary:  The  National  Skill  Standards 
Board  (NSSB)  is  building  a  voluntary 
national  system  of  skill  standards, 
assessment,  and  certification  that  will 
enhance  the  ability  of  the  U.S.  to 
compete  effectively  in  a  global 
economy.  The  Manufacturing  Skill 
Standards  Council  (MSSC)  is  the  first  of 
four  industry-based  Volimtary 
Partnerships  that  have  been  recognized 
by  the  NSSB  to  develop  proposed  skill 
standards.  As  NSSB  requires  of 
Volimtary  Partnerships,  MSSC  seeks 
public  comment  to  improve  the  product, 
receive  input  on  potential  uses  of  the 
skill  standards  in  various  organizations, 
and  to  assist  in  the  design  of  associated 
assessment  and  certification  systems 
related  to  the  skill  standards'  full 
implementation  and  continuous 
improvement.  Comments  must  be 
submitted  in  writing  in  order  to  be 
considered,  and  details  on  submitting 
comments  via  e-mail,  fax,  or  regular 
mail  are  provided  in  the  Addresses 
section.  Due  to  the  complexity  and 
length  of  the  proposed  skill  standards, 
only  a  simmiary  is  published  in  this 
Notice.  To  obtain  the  full  text  of  the 
proposed  MSSC  Skill  Standards,  see  the 
Supplementary  Information  section. 
DATES:  The  Manufactiiring  Skill 
Standards  Council  will  accept  written 
comments  on  the  proposed 
Manufactiiring  Industry  Skill  Standards 
on  or  before  March  27,  2001. 
ADDRESSES:  Please  send  comments  via 
regular  mail  to:  MSSC,  1201  New  York 
Ave.,  NW.,  Suite  725,  Washington,  DC 
20005-3917.  To  submit  comments  via 
fax,  transmit  to  Standards  Release  at 
202-289-7618.  To  submit  comments  via 
the  Web,  go  to  http://www.msscusa. 
org/.  Click  on  the  icon  titled  "View  and 
Comment  On  the  Skill  Standards  Here" 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  regarding  MSSC's 
development  of  skill  standards, 
assessment,  and  certification  for  the 
manufacturing  industry,  contact  the 
Manufacturing  Skill  Standards  Council 
(MSSC)  at  1201  New  York  Avenue, 
Suite  725,  Washington  DC  20005-3917 
(202-216-2740),  http:// 
www.msscusa.org/.  For  further 
information  on  the  Voluntary  National 
System  of  Industry  Skill  Standards, 
contact  the  National  SIdll  Standards 
Board  (NSSB):  1441  L  Street.  NW.,  Suite 


9000,  Washington  DC  20005,  202-254- 
8628.  http://wnArw.nssb.org. 
SUPPt^MENTARY  INFORMATION: 

Table  of  ContenU 

I.  Contact  Information  for  Submitting 

Comments 
Q.  Background 
in.  Authorizing  Legislation 

IV.  National  Skill  Standards  Board  (NSSB) 

V.  Manufacturing  Skill  Standards  Coimcil 

(MSSC) 

VI.  Mission  of  the  Manufacturing  Skill 

Standards  Council 
Vn.  Background  for  Proposed  Standards 

Release 
Vm.  Proposed  Standards 
IX.  Resolution  of  Comments 

I.  Contact  Information  for  Submittiiig 
Comments 

The  full  text  of  the  proposed  MSSC 
Skill  Standards,  A  Blueprint  for 
Workforce  Excellence,  may  be  obtained 
by  submitting  a  written  request  to  the 
following  mailing  address:  Attention, 
Standards  Release,  MSSC,  1201  New 
York  Ave.,  NW,  Suite  725,  Washington, 
DC  20005-3917,  Or  by  faxed  request  to 
Standards  Release  at  202-289-7618. 
The  full  text  of  the  proposed  MSSC  Skill 
Standards  is  also  available  on  the  MSSC 
website  at  http://www.msscusa.org/. 
Proposed  skill  standards  may  be  viewed 
on  the  web  or  downloaded  (PDF  files). 
Printed  copies  of  the  proposed  skill 
standards  may  also  be  obtained  bom  the 
downloadable  PDF  at  http:// 
www.msscusa.  org/validation/ 
Standards/Feedback.pdf. 

n.  Background 

Under  a  Cooperative  Agreement  with 
the  National  Skill  Standards  Board 
(NSSB),  the  Manufocturing  Skill 
Standards  Council  (MSSC)  has 
developed  voluntary  industry-wide 
standards  covering  six  (6)  broad 
concentrations  of  work  within  14 
sectors  of  manufacturing,  and  has 
determined  and  proposes  core  skill 
standards  common  to  each  of  the  six 
concentrations.  The  concentrations  are: 
(1)  Production;  (2)  Health,  Safety  and 
Environmental  Assurance;  (3)  Logistics 
and  Inventory  Control;  (4)  Maintenance, 
Installation  and  Repair;  (5)  Production 
Process  Development;  and,  (6)  Quality 
Assurance.  The  National  Skill  Standards 
Act  of  1994  defines  a  skill  standard  as 
one  that  specifies  the  level  of  knowledge 
and  skills  required  to  successfully 
perform  work-related  functions  within 
an  occupational  cluster.  The  MSSC 
proposed  standards  describe  the  work 
requirements  and  worker  skills 
necessary  for  a  high  performance 
manufacturing  environment.  These 
standards  incorporate  a  common 
langiiage  that  will  enhance 


communication  among  and  determine 
portability  of  skills  for  employers,  job 
seekers,  employees,  human  resource 
professionals,  union  representatives, 
educators,  and  training  providers  across 
all  industries  in  the  U.S.  economy. 

m.  Authorizing  Legislation 

Public  Law  103-227,  Title  V,  National 
Skill  Standards  Act  of  1994. 

IV.  National  Skill  Standards  Board 
(NSSB) 

The  National  Skill  Standards  Act  of 
1994  creatad  "a  National  Skill 
Standards  Board  to  serve  as  a  catalyst  in 
stimulating  the  development  and 
adoption  of  a  voluntary  national  system 
of  skill  standards  and  of  assessment  and 
certification  of  attainment  of  skill 
standards."  Industry  coalitions  called 
Voluntary  Partnerships  are  developing 
the  skill  standards,  assessment  and 
certification  systems  within  fifteen 
NSSB-defined  industry  sectors. 

V.  Manufacturing  Skill  Standards 
Council  (MSSC) 

In  March  1998,  the  National  Skill 
Standards  Board  formally  recognized 
the  Manufactiiring  Skill  Standards 
Council  as  the  first  Volimtary 
Partnership  established  to  develop  a 
system  of  voluntary  skill  standards  for 
the  manuiiacturing  industry.  This  system 
is  industry-led  with  full  partnership  and 
full  and  balanced  participation  of 
representatives  of  employees,  unions, 
education,  civil  rights  organizations, 
and  community  stakeholders.  The 
Mimufacturing  Skill  Standards  Council 
(MSSC)  is  staffed  and  managed  by  the 
National  Coalition  for  Advanced 
Manufacturing  (NACFAM),  http:// 
www.nacfam.org,  and  the  AFL-CIO 
Working  for  America  Institute,  Http:// 
workingforamerica.org. 

VI.  Mission  of  the  Manufacturing  Skill 
Standards  Council 

The  mission  of  the  MSSC  is  to 
develop  a  nationwide  system  of 
workforce  skill  standards  for  workers  in 
14  sectors  of  manufacturing.  This 
nationwide  Manufacturing  Skill 
Standards  System  seeks  to: 

•  Enhance  productivity  and  global 
economic  competitiveness  of  U.S.-based 
manufacturing  companies; 

•  Raise  the  standard  of  living  and 
economic  security  of  American  workers 
by  improving  their  access  to  high-skill, 
high-wage  employment  and  career 
opportunities  for  those  currently  in, 
entering,  or  reentering  the  workforce; 

•  Encourage  the  use  of  world-class 
academic,  occupational  and 
employability  standards  to  guide 
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continuous  education  and  training  for 
current  and  future  workers. 

vn.  Background  for  Proposed 
Standards  Release 

On  November  14-15,  2000,  the 
Manufacturing  Skill  Standards  Council 
reviewed  the  completed  research  and 
final  data  analyses  on  the  proposed 
Manufacturing  Skill  Standards.  The 
MSSC  Steering  Committee  approved  the 
proposed  skill  standards  in  their 
entirety  and  formally  submitted  them  to 
the  National  Skill  Standards  Board  for 
approval.  The  proposed  MSSC  Skill 
Standards  are  the  product  of  over  two 
years  of  intensive  field  research 
involving  over  700  companies,  3800 
workers,  300  subject  matter  experts  and 
30  facilitating  organizations. 
Completion  of  these  proposed  standards 
for  submission  to  the  National  Skill 
Standards  Board  marks  the  first  major 
step  towards  developing  a  nationwide 
system  of  voluntary  skill  standards, 


assessments  and  certification,  as 
envisioned  in  the  National  Skill 
Standards  Act  of  1994. 

vm.  Proposed  Standards 

The  MSSC  Standards  include 
information  on  the  work  (i.e.,  critical 
work  functions,  key  activities,  and 
performance  indicators)  as  well  as  the 
knowledge  and  skills  (academic, 
employability,  and  occupational/ 
technical)  needed  in  the  six  broad 
concentrations  of  work  in 
manufacturing: 

•  Production; 

•  Health,  Safety  and  Environmental 
Assurance; 

•  Logistics  and  Inventory  Control; 

•  Maintenance,  Installation  &  Repair; 

•  Production  Process  Development; 
and, 

•  Quality  Assurance. 

IX.  Resolution  of  Comments 

The  Manufacturing  Skill  Standards 
Council  shall  review  and  take  into 


consideration  all  comments;  will 
respond  in  writing  to  comments  as 
appropriate;  and,  with  agreement  fittm 
the  National  Skill  Standards  Board,  will 
make  revisions  as  deemed  appropriate. 
At  the  end  of  the  comment  period  the 
MSSC  will  post  a  summary  of  comments 
on  the  MSSC  Web  site,  http:// 
www.msscusa.org/.  A  summary  of  the 
response  to  comments  and  a  notice  of 
revision  will  be  posted  at  a  later  date. 
The  summary  of  responses  may  also  be 
accessed  at  the  NSSB  website,  http:// 
www.nssb.org,  via  hyperlink  to  the 
MSSC  website. 

Signed  at  Washington  DC  this  23rd  day  of 
January,  2001. 

EdieWest, 

Executive  Director,  National  Skill  Standards 

Board. 

[FR  Doc.  01-2405  Filed  1-25-01;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Clilid  Support  Enforcement 
45  Cf^  Part  303 

RIN  0970-AB97 

National  Medical  Support  Notice;  Delay 
of  Effective  Date 

agency:  Office  of  Child  Support 

Enforcement,  HHS. 

action:  Final  rule;  Delay  of  effective 

date. 

SUMMARY:  In  accordance  with  the 
memorandum  of  January  20,  2001,  from 
the  Assistant  to  the  President  and  Chief 
of  Staff,  entitled  "Regulatory  Review 
Plan,"  published  in  the  Federal  Register 
on  January  24,  2001,  this  action 
temporarily  delays  for  60  days  the 
effective  date  of  the  rule  entiUed 
"National  Medical  Support  Notice", 
published  in  the  Federal  Register  on 
December  27,  2000  (65  FR  82154).  That 
rule  concerns  a  statutory  obligation  that 
the  secretary  of  health  and  human 
services  require  in  regulation  that  state 


child-support  enforcement  agenceis  use 
a  st£mdard  form — entitled  the  National 
Medical  Support  Notice — to  notify 
employers  of  the  terms  of  a  non- 
custodial parent's  obligations  regarding 
health  insurance  coverage  imder  a  child 
support  agreement.  To  the  extent  that  5 
U.S.C.  section  553  applies  to  this  action, 
it  is  exempt  from  notice  and  comment 
because  it  constitutes  a  rule  of 
procedure  under  5  U.S.C.  section 
553(b)(A).  Alternatively,  the 
Department's  implementation  of  this 
rule  without  opport\inity  for  public 
comment,  effective  immediately  upon 
publication  today  in  the  Federal 
Register,  is  based  on  the  good  cause 
exceptions  in  5  U.S.C.  section  553(b)(B) 
and  553(d)(3),  in  that  seeking  public 
comment  is  impracticable,  unnecessary 
and  contrary  to  the  pubUc  interest.  The 
temporary  60-day  delay  in  effective  date 
'is  necessary  to  give  Department  officials 
the  opportunity  for  further  review  and 
consideration  of  new  regulations, 
consistent  with  the  Assistant  to  the 
President's  memorandum  of  January  20, 
2001.  Given  the  imminence  of  the 
effective  date,  seeking  prior  public 
comment  on  this  temporary  delay 


would  have  been  impractical,  as  well  as 
contrary  to  the  public  interest  in  the 
orderly  promulgation  and 
implementation  of  regulations.  In 
addition,  allowing  the  rule  to  become 
effective  before  the  temporary 
suspension  date  could  create  confusion 
among  State  agencies,  employees,  and 
Plan  administrators  regarding  the 
qualified  status  of  National  Medical 
Support  Notices  that  may  be  issued  by 
some  states  before  and  during  the 
suspension  period. 

DATES:  The  effective  date  of  National 
Medical  Support  Notice,  published  in 
the  Federal  Register  on  December  27 
(FR  65  82154)  is  delayed  for  60  days, 
from  January  26,  2001  to  a  new  effective 
date  ofMarch  27,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Matheson,  Office  of  Child 
Support  Enforcement  Policy,  (202)  410- 
9386. 

Dated:  January  25,  2001. 
David  Satcher, 

Acting  Secretary. 

[FR  Doc.  01-2580  Filed  1-25-01;  1:25  pm) 
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DEPARTMENT  OF  LABOR 

Pwwlon  and  Welfare  BMiefits 
AdminMratkNi 

29  CFR  Part  2590 
RM  1210-AA72 

National  Medical  SupfMrt  Notice:  Delay 
of  Effective  Date 

agency:  Pension  and  Welfare  Benefits 
Administration,  Department  of  Labor. 
ACTION:  Final  rule;  Delay  of  effective 
date. 

SUMMARY:  In  accordance  Mrith  the 
memorandimi  of  January  20,  2001,  from 
the  Assistant  to  the  President  and  Chief 
of  Staff,  entitled  "Regulatory  Review 
Plan,"  published  in  the  Federal  Register 
on  January  24,  2001,  this  action 
temporarily  delays  for  60  days  the 
effective  date  of  the  rule  entitled 
National  Medical  Snpport  Notice, 
published  in  the  Federal  Register  on 
December  27.  2000,  65  FR  82128.  That 
rule  promulgates  a  notice  to  be  issued 
by  State  Agencies  as  a  means  to  enforce 
health  care  coverage  provisions  in  a 
child  support  order  and  to  be  treated  by 


administrators  of  group  health  plans  as 
a  qualified  medical  child  support  order 
under  section  609(a)  of  the  Employee 
Retirement  Income  Security  Act 
(ERISA).  To  the  extent  that  5  U.S.C. 
section  553  applies  to  this  action,  it  is 
exempt  from  notice  and  comment 
because  it  constitutes  a  nile  of 
procedure  under  5  U.S.C.  section 
553(b)(A).  Alternatively,  the 
Department's  implementation  of  this 
rule  without  opportunity  for  public 
comment,  effective  immediately  upon 
publication  today  in  the  Federal 
Register,  is  based  on  the  good  cause 
exceptions  in  5  U.S.C.  section  553(b)(B) 
and  553(d)(3),  in  that  seeking  public 
comment  is  impracticable,  unnecessary 
and  contrary  to  the  public  interest.  The 
temporary  60-day  delay  in  effective  date 
is  necessary  to  give  Department  officials 
the  opportimity  for  further  review  and 
consideration  of  new  regulations, 
consistent  with  the  Assistant  to  the 
President's  memorandum  of  January  20, 
2001.  Given  the  imminence  of  the 
efiiective  date,  seeking  prior  public 
comment  on  this  temporary  delay 
would  have  been  impractical,  as  well  as 
contrary  to  the  public  interest  in  the 
orderly  promulgation  and 


implementation  of  regidations.  In 
addition,  allowing  the  rule  to  become 
effective  before  the  temporary 
suspension  could  create  confusion 
among  State  agencies,  employers  and 
plan  adiBinistrators  regarding  the 
qualified  status  of  child  support  orders 
issued  before  and  during  the  suspension 
period. 

DATES:  The  effective  date  of  the  National 
Medical  Support  Notice,  published  in 
the  Federal  Register  on  December  27, 
2000,  at  65  FR  82128,  is  delayed  for  60 
days,  from  January  26,  2001  to  a  new 
effective  date  of  March  27,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Lurie  or  Susan  Rees,  Office  of 
Regiilations  and  Interpretations,  Pension 
and  Welfare  Benefits  Administration, 
200  Constitution  Avenue,  NW,  Room  N- 
5669.  Washington,  DC  20010,  (202)  219- 
8671  (this  is  not  a  toll-free  number). 

Signed  at  Washington,  DC,  this  January  25, 
2001. 
Alan  D.  Labowttx, 

Deputy  Assistant  Secretary  for  Program 
Operations,  Pension  and  Welfare  Benefits 
Administration,  Department  of  Labor. 
(FR  Doc.  01-2581  Filed  1-25-01;  1:43  pm) 
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3  CFR 

Executive  Orders: 
9066  *See  Proc. 
7395) 7347 

12543  (continued  by 
Notice  of  January  4, 

2001) 1251 

12544  (continued  by 
Notice  of  January  4, 

2001) 1251 

12640  (revoked  by  EO 

13187) 3857 

12947  (see  Notice  of 

January  19,  2001) 7371 

13078  (amended  t>y 

EO  13187) 3857 

13088  (amended  by 

EO  13192) 7379 

13099  (see  Notice  of 

January  19,  2001) 7371 

13111  (amended  by 

EO  13188) 5419 

13121  (see  EO 

13192) 7379 

13178  (amended  by 

EO  13196) 7395 

13184 697 

13185 701 

13186 3853 

13187 3857 

13188 5419 

13189 5421 

13190 5424 

13191 7271 

13192 7379 

13193 7387 

13194 7389 

13195 7391 

13196 7395 

13197 7853 

Proclamation*: 
3443  (see  Proc. 

7392) 7335 

7350  (see  proc. 

7400) 7373 

7351  (see  proc. 

7400) 7373 

7388  (see  proc. 

7400) 7373 

7389 703 

7390 5417 

7391 7205 

7392 7335 

7393 7339 

7394 7343 

7395 7347 

7396 7351 

7397 7354 

7398 7359 

7399 7364 

7400 7373 

7401 7375 


7402 

7403 

../855 
...7861 

Administrrtive  Ordws: 

Presidential  Determinaiions 

No.  2001-05  of 

DecemberlS, 

2000 

??3 

No.  2001-06  of 

December  15, 

2000 

225 

No.  2001-07  of 

December  19. 

2000 

...1013 

No.  200i-08of 

December  27r 

2000 

1561 

No.  2001-09  of 

January  3,  2001 

...2193 

Memorandums: 

Memorandum  of  March 

3,  2000 

..3851 

Notices 

January  4,  2001 

.1251 

Notice  of  January  19, 

2000  (see  Notice  of 

January  19,  2001) 

.7371 

Notice  of  January  19, 

2001 

.7371 

SCFR 

330 

537 

731 

792 

2604 

PropoMd  Rutas: 
575 


.6427 
.2790 
.7863 
...705 
.3436 

.5481 


7  CFR 

54 1190 

215 .2195 

225 2195 

226 .2195 

245 2195 

271 2795 

272 4438 

273 4438 

278 ,. 2795 

301 6429 

302 1015 

760 2800 

761 .7565 

762 7565 

770 1563 

905 227 

930 „229,232 

944 227 

989 705 

1436 4607 

1446 1807 

1823 1563 

1901 7565 

1902 1563 


u 
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1910 1570 

1941 1570,7565 

1943 7565 

1945 7565 

1951 ,...1563 

1955. 7565 

1956 1563 

1965 7565 


.6489 
.3505 
.6489 
.2838 
.1909 
.1915 
.1604 


300... 
301... 
319... 
929.. 
930... 
955... 
1721. 


8CFR 

3 

103 

208 

210 


6436 

7863 

7863 

7863 

212 .236.  1017.  3440.  6436. 

7863 

235 7863 

240 6436 

241 7863 

244 •„ 7863 

245a 7863 


.1053 


212 

9CFR 

1 

2 

3 


.6492 
...236 
...239 


331 2206 

381 1750,2206 

441 1750 


317. 
381. 


.4970 
.4970 


10CFR 

5 

34 

36 

39 


708 

1573 

:. 1573 

1573 

72 1573.3444 

50 5427 

•J  50 5441 

430  ................3314.  4474.  7170 

431 3336 

490 2207 

719 4616 

830 1810 

1040 4628 

1042 4628 

1044 4629 


.3886 
.6768 


50... 
430. 


12CFR 

36 2052 

201 2211 

207 2052 

225 257,400 

268 7703 

309..._ 1018 

337 1018 

346 .2052 

362 1018 

533 2052 

1501 257 


1780 709 

PrOpOSMi  RiNMl 

225 307 

1501 307 

13  CFR 

108 7218 

126 4643 

14  CFR 

25 261 

39 1.  2.  5.  7.  263.  264,  265. 

267.  1031,  1253.  1255, 
1574,  1827.  1829,  2212, 
3448,  3859.  3861,  4646, 
4648,  4649,  4651 ,  4654, 
4656.  4659,  6446,  6449, 
6451,6453,6454,  7568, 
7575.  7576 

71 1033.  1831.  2214.  2801. 

6456,  6457,  6458 

91 .....looe 

93 1002 

97 2802,2803 

121 1002 

135 lode 

405 .2176 

406 .2176 

PrapoMdRulM: 

23 6493 

39.57,  59,  61,  64.  1054.  1057, 
1271.  1273.  1607,  1609, 
1612,  1917,  1919,3382, 
3511,3515,3516,3518, 
3521,6495,6497,6496, 
6500,7433 

71 1921,  2850,  3886,  3887, 

7435 

15  CFR 

335 6450 

340 .6459 

740 5443.6459 

742 5443 

748 5443.6459 

902 3450 

922 ...4268 

17  CFR 

1 1375 

140 1574 

239 3734 

240 3734 

270 3734 

274 3734 

18  CFR 

381 3451 

19  CFR 

12 7399 

20  CFR 

401 .2805 

402 2806 

403 2805 

645 .269 

655 1375 

riopo— d  RuIm: 

369 314 

404 1059,  5494 

416 1059.5494 

422 5494 

21  CFR 

10 :..- 6466 


14 1257,6466 

16 6466 

120 6138 

178 6469 

201 7864 

207 5447 

291 4076 

314 , 1832 

510 7577 

520 7579 

522 711 

524 712,7577 

558 1832 

606 1834 

640...... „ „ 1834 

807 5447 

1271 5447 

1306 2214 

Proposed  Ruttt: 

1 6503 

14 1276 

16 3523 

20 .:. 4688 

192 4706 

312 4688 

592 4706 

601 4688 

807 3523 

1271 1508 

22  CFR 

41 1033 

Propo— d  RuIm: 

41 1064 

23  CFR 

655..... 1446 

940 1446 

24  CFR 

5 6218 

15 , 6964 

92 6218 

200 6218 

221 5912 

236 6218 

574 6218 

582 - 6218 

583 6218 

888 162 

801 6218 

982 6218 

1003 4578 

Propossd  Rutosi 

203 2851 

941 1008 

25  CFR 

15 7068 

103 3861 

114 7068 

115 7068 

162 7068 

166 7068 

151 3452 

170 1576 

26  CFR 

1 268,279,280,713,715, 

723,  1034,  1038.  1040, 

1837.2215,2219,  2241, 

2252,2256,2811,2817, 

4661 

7 2256,2821 

20 1040 


25 1040 

53 2144 

54 1378,  1843 

301 725,  2144.  2257,  2261, 

2817 

602 280.  2144,  2219,  2241, 

2252,  4661 
Proposed  Rules: 

1 66,  76,  315.  319,  747,  748, 

1066,  1923,  2373,  2852, 
2854,  3888,  3903,  3916, 
3920,  3924,  3925,  3928, 
3954,4738,4746,4751, 
5754 

7 2856 

31 3925,3956 

53 2173 

54 1421.  1435,  1437,  3928 

301 77.  749,  2173,  2373, 

2854,  3959,  7867 
601 3954 

27  CFR 

17 5469 

18 5469 

20 5472 

21 5472 

22 5472 

25 5477 

30 5480 

28  CFR 

Ch.VIII 1259 

16 6470 

25 6471 

29  CFR 

4 5328 

1904 5916 

1910 5318 

1926 - 5196 

1952 5916 

1956 2265 

2590 1378,8076 

4022 2822 

4044 .2822 

Proposwl  RutoK 

552 5481 

2590 1421 

4003 2857 

4007 2857 

4071 2857 

30  CFR 

Proposed  Rulos: 

57 „ 5526 

72 5526 

256 1277 

870 6511 

914 2374 

931 4672 

944 1616 

948 335,2866 

31  CFR 

501 2726 

538 2726 

540 3304 

545 2726 

rropoxd  Rutos: 

10 3276 

32  CFR 

Propossd  Rules: 

326 1280 
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iii 


33  CFR 

66 8 

dS 1859 

100 1044,  1580 

117 1045,1262,  1583,  1584, 

1863,  3466,  6474,  7402 

155 3876 

165 6476,6477 

177 1859 

323 4550 

PVOpOMO  RuISS! 

117 1281,  1923,6516 

167 6517 

207 7436 

34  CFR 

300 .....1474 

361 4380,  7250 

306 1262 


KCFR 

7 

219 : 

212 

B61 

294 

295 

Propossd  Ruiss: 


.6519 
.1864 
.3206 
.3206 
.3244 
.3206 


\f- 


.1069,  6519 


38  CFR 

Propossd  Rules: 
3 


.2376 


40  CFR 

9 3770,  6481 . 

31 3782 

35 1726,  2823.  3782 

52 8,  586,  634,  666,  730, 

1046,  1866.  1868,  1871 

63 1263.  1584,  3180.  6922 

69 5002 

70 16 

5002 

1268 

1462 

5002 

3466 


80 

81 

82 

86 

136 

141 2273,  3466,  3466,  6922 

142 3770.6922 

143 3466 

180 296,  298,  1242,  1592, 

1875,  2308 

232 4550 

271 22.  23.  28.  33,  733 

372 4500 

435 6850 

745 1206,  1726 

1610 1050 

Proposed  Rules: 

2 2870 

52 1796.  1925,  1927.  4756, 

6524 

63 1618 

70 84,85 

122 2960,5524 

123 4768 

136 3526 

141 .3526 

143 3526 

271 85,86 

300 2380 

412...... 2960.5524 

413 424 

433 424 


438 424 

463 424 

464 „ 424 

467 424 

471 424 

745 7208 

41  CFR 

101-6 5362 

101-17 5362 

101-18 5362 

101-19 5362 

101-20 5362 

101-33 5362 

101-47 5362 

102-71 5362 

102-72 5362 

102-73 5362 

102-74 5362 

102-75 5362 

102-76 5362 

102-77 5362 

102-78 5362 

102-79 5362 

102-80 5362 

102-81 5362 

102-82 5362 

301 6482 

42  CFR 

8 4076 

400 6228 

411 856,3497 

413 1599.  3358,  3497 

416 4674 

422 3358 

424 856 

430 6228 

431 2490.  6228 

433 2490 

434 6228 

435 2316,  2490,  6228 

436 2490 

438 6228 

440 6228 

441 7148 

447 3148,6228 

457 2490 

482 4674 

483 7148 

485 4674 

489 1599,3497 

Proposed  Rules: 

413 3377 

422 7593 

489 7593 

43  CFR 

3100 1883 

3106 1883 

3108 1883 

3130 1883 

3160 1863 

3162 1883 

3165 1883 

44  CFR 

64 2825 

65 1600 

Propossd  Rules: 

67 1618 

45  CFR 

46 3878 

146 1378 

303 8074 


1310. 


.5296 


146. 


.1421 


46  CFR 

Propossd  RuIss: 

66 

110 , 

111 


..2385 
.1283 
.1283 


47  CFR 

1 33,  2322,  3499,  6483 

2 , 7402,7579 

15 7402,7579 

51 2335 

64 2322,7865 

68 2322,  7579 

73 737.  2336,  3883,  3884, 

7589,  7865 

74 3884 

76 7410 

90 33 

301 4771 


1 86,341,  1622 

2 341,  7438,  7443 

3 1283 

5 1283 

25 3960 

36 7725,7867 

54 7725,7867 

61 7725 

64 1622,7725 

65 7725 

69 7725,7867 

73 2395,  2396,  7606,  7607, 

7872 

90 86,7443 

101 7607 

48  CFR 

Ch.  1 2116.  2141,  5352 

0 

1 1117.2140 

2 .2117 

3 .2117 

4 2117 

5 .2117 

6 .2117 

7 2117 

8 2117 

9 2117 

11 2117 

13 2117 

14 .2117 

15 2117 

17 2117 

19 2117,2140 

22 2117.  2140,  5349 

23... 2117 

24 2117 

26, .2117 

27 .2117 

28 .2117 

29 2117 

30 2136 

31 2117 

32 2117 

33 2117 

34 2117 

35 2117 

36 2117 

37 2117 

39 2117 

42 .2117,  2136,  2137,  2139, 

2140 


43 .2117 

44 .2117 

47 jni7 

48 .2117 

49 .2117 

50 x. .2117 

52 .21 1 7,  5348 

53 2140 

Ch.  3 4220 

Proposed  Rutes: 

2 7166 

7 7186 

8 .2752 

10 7186 

11 7186 

12 7168 

39 7168 

52 .2752 

931 4616 

970... 4616 

40  CFR 

1 2827 

40 3884.7590 

213 1894 

229 4104 

231 4104 

232 4104 

390 5756 

575 3388 

1247 1051 

Propoeed  RulsK 

10 1294 

171 6942 

172 6942 

173 6942 

174 2870 

177 2870,6942 

178 6942 

214 1930 

229 136 

385 2767 

390. .2767 

398 2767 

534 6527 

554 6535 

567 90 

571 968,3527 

573 6535 

576 6535 

591 90 

592 90 

594 90 

50  CFR 

13 6483 

17 2828,6483 

18 1901 

20 737,  1052 

86 5282 

223 1601 

229 2336.  5489 

600 2338 

622 7591 

635 55,  1907 

660 .2338 

679 742,  1375,  3502,  7276, 

7327" 
Proposwl  RutM: 

17 345,  1295,  1628,  1631, 

1633,  3964,  4782,  4783 

216 2872 

229 6549 

648 91.  1634 

660 1945.2873 

679 3076 


IV 
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REMINDERS 

The  items  in  this  Hst  were 
editorially  cxxnpiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exdusion  from 
this  list  has  no  legal 
significance. 


RULES  GOING  INTO 
EFFECT  JANUARY  26, 
2001 


ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  arxl 
promulgation;  various 
States: 

Connecticut,  Massachusetts, 
and  Rhode  Island; 
published  12-27-00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

ChHd  Support  Enforcement 
Offica 

Child  support  enforcement 
program: 

National  Medical  Support 
Notice;  child  support 
orders:  health  care 
coverage  provisiorts; 
published  12-27-00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Human  drugs: 

Total  parenteral  nutrition; 
aluminum  in  large  and 
smaH  volume  parenterals; 
labeling  requirements; 
published  1-26-00 

LABOR  DEPARTMENT 

Pension  and  Welfare 
Benefits  Administration 

Group  health  plans;  access, 
portability,  and  rer>ewabHity 
requirements: 

National  Medical  Support 
Notice;  child  support 
orders;  health  care 
provisions;  published  12- 
27-00 

TRANSPORTATION 
DEPARTMENT 

rMnrw  Avwuun 
Administration 

Airworthiness  directives: 

Eurocopter  Deutschland 
GMBH;  published  12-22- 
00 

Airworthiness  starxjards: 

Special  conditions — 

Sino  Swearingen  Model 
SJ30-2  airplane: 
published  12-27-00 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Animal  welfare: 
Dogs  intended  for  hunting, 
breeding,  or  security 
puiposes:  dealer  licensing 
and  Inspection 
requirements;  comments 
due  by  2-2-01;  published 
12-4-00 
Interstate  transportation  of 
animal  products 
(quarantine): 
Brucellosis  in  cattle — 
State  and  area 
classifications; 
comments  due  t>y  2-2- 
01;  published  12-4-00 

AGRICULTURE 
DEPARTMENT 
Food  Safety  and  Inspection 
Service 

Meat  and  poultry  inspection: 
Orvline  antimicrobial 

reprocessing  of  pre-chill 

poultry  carcasses; 

performarx^  standards; 

comments  due  by  1-30- 

01;  published  12-1-00 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
Interstate  ozone  transport 
redifption — 

Nitrogen  oxides  budget 
trading  program; 
Section  126  petitions; 
findings  of  significant 
contribution  and 
rulemaking;  comments 
due  by  1-30-01; 
published  12-21-00 
State  operating  permits 
programs — 
Washington;  comments 
due  by  2-1-01; 
published  1-2-01 
Washington;  comments 
due  by  2-1-01; 
published  1-2-01 
Hazardous  waste  program 
auttKXizations: 
Florida;  comments  due  by 
2-1-01;  published  1-2-01 
Louisiana;  comments  due  t>y 

2-1-01;  published  1-2-01 
Oldahoma;  comments  due 
by  2-1-01;  published  1-2- 
01 
Superfund  program: 
l^tional  oil  and  hazardous 
sut>stances  contingency 
plan- 
National  priorities  list 
update;  comments  due 


by  1-30-01; 
12-1-00 


published 


Toxic  chemical  release 
reporting;  community-right- 
to-know — 
Diisononyl  phthalate 

category;  comments 

due  by  2-2-01; 

published  11-21-00 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  and  televiskMi 

broadcasting: 

Personal  attack  and  politk^al 
editorial  rules;  repeal  or 
modifk:atkxi;  comments 
due  by  1-31-01;  published 
10-11-00 
Radk)  stations;  table  of 

assignments: 

North  Carolina  and  Virginia; 
comments  due  by  1-29- 
01;  published  12-19-00 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Non-complex  institutk>ns; 
simplified  capital  framework; 
comments  due  by  2-1-01; 
published  11-3-00 

FEDERAL  RESERVE 
SYSTEM 

Bar)k  hokJing  companies  and 
cfiange  in  bank  control 
(Regulation  Y): 
Financial  subsidiaries; 
comments  due  by  2-2-01; 
published  1-3-01 

Non-complex  institutions; 
simplified  capital  framewortt; 
comments  due  by  2-1-01; 
published  11-3-00 

FEDERAL  TRADE 
COMMISSION 

Fair  Credit  Reporting  Act: 
Informatkxi  sfiaring  with 
affiliates;  interpretatkxis; ' 
comments  due  by  1-31- 
01;  published  12-22-00 
Textile  Fiber  Products 
IdentifKatkxi  Act: 
Synterra;  new  generic  fiber 
narne  and  definitk>n; 
comments  due  Ijy  1-29- 
01;  published  11-17-00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Rnancing 
Administration 

Mednare: 
Inpatient  refiabHitatnn 
facilities;  prospectiive 
payment  system; 
comments  due  by  2-1-01; 
published  12-27-00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

ProtectkMi  of  research 
miscoTHJuct  whistlebtowers; 
PublK  Health  Sen/k» 


standards;  comments  due 
by  1-29-01;  published  11- 
28-00 
INTERIOR  DEPARTMENT  ' 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 

Tidewater  goby;  nortfiem 
populations;  comments 
due  by  2-2-01;  published 
1-3-01 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
reclamatk>n  plan 
sutxnissk>ns: 
West  Virginia;  comments 
due  by  2-2-01;  published 
1-3-01 
JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 
Immigration: 
Deportatk>n  proceedings; 
relief  for  certain  aliens; 
comments  due  by  1-29- 
01;  published  11-30-00 

JUSTICE  DEPARTMENT 
Parole  Commission 

Federal  prisoners;  paroling 
arxl  releasing,  etc.: 
District  of  Columbia  Code — 
Supervision  of  released 
prisoners  serving  tenns 
of  supervised  release; 
comments  due  by  1-30- 
01;  published  11-24-00 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Pollutkxi,  etc.: 
Marine  casualties;  reporting 
requirements;  comments 
due  by  1-31-01;  published 
11-2-00 
Ports  and  watenways  safety: 
Gulf  of  MexKo;  shipping 
safety  fairways  and 
anchorage  areas; 
comments  due  by  1-29- 
01;  published  12-28-00 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Aircraft: 
Life-limited  aircraft  parts; 
safe  dispositk>n: 
comments  due  by  1-30- 
01;  published  10-2-00 
Airworthiness  directives: 
-     Airbus;  comments  due  by  1- 
29^)1;  published  12-28-00 
Boeing;  comments  due  by 
1-29-01;  published  11-28- 
00 
Bombardier,  comments  due 
by  1-30-01;  published  1-5- 
01 
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Cessna  Aircraft  Co.; 
comments  due  by  2-2-01; 
published  12-29-00 

DG  Flugzeugbau  GmbH; 
(    comments  due  by  2-1-01; 
published  12-27-00 

Domier;  comments  due  by 
2-1-01;  published  1-2-01 

(Eurocopter  France; 

j    comments  due  by  1-30- 

I    01;  published  12-1-00 

IMcDonnell  Douglas; 
comrDents  due  by  1-29- 
01;  published  11-28-00 

PIAGGIO  AERO 
INDUSTRIES  S.p.A.; 
comnrrents  due  by  2-3-01; 
put>lished  1-2-01 

Airworthiness  standards: 

Special  conditkjns — 

Dessault  Aviation  Mystere- 
Fateon  50  airplanes; 
comments  due  by  2-2- 
01;  published  1-3-01 

{Restricted  areas;  comments 
due  by  2-1-01;  published 
12-18-00 


TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Importation  of  vehicles  and 
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NOTICES 

Advisory  circulars;  availability,  etc.: 

Pilot  and  flightcrew  procedures  during  taxi  operations 
and  single  pilot  operations.  8146 
Grants  and  cooperative  agreements;  availability,  etc.: 

Airport  Improvement  Program.  8146-8147 

Federal  Communications  Commission 

RULES 

Organization,  functions,  and  authority  delegations: 
Local  and  State  Government  Advisory  Committee; 

formalized  structure  and  responsibilities.  8090-8091 
Radio  broadcasting: 
Radio  technical  rules;  streamlining;  1998  biennial 
regulatory  review.  8149 
PROPOSED  RULES 
Common  carrier  services: 
Consumers  long  distance  carriers;  unauthorized  changes; 
2000  biennial  regulatory  review,  8093-8098 
Radio  spectrum,  efficient  use  promotion;  secondary  markets 
development;  regulatory  barriers  elimination; 
correction.  8149 
NOTICES 

Amateiu-  service  club  and  military  recreation  station  call 
sign  administrators;  annoimcement,  8108-8109 


IV 


Federal  Register /Vol.  66,  No.  19 /Monday,  January  29,  2001  /  Contents 


Federal  Emergency  Management  Agency 

NOTICES 

Disaster  and  emergency  areas: 

Arkansas,  8109 

Oklahoma,  8109-«110 

Texas,  8110-«111 

Vermont,  8111 

Federal  Energy  Regulatory  Commieaion 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  8106 

Environmental  statements;  availability,  etc.: 
North  Fork  Hydroelectric  Project  et  al.;  correction,  8149 

Meetings: 
Natural  gas  transportation  policies  needed  to  facilitate 
development  of  competitive  natural  gas  markets; 
dialog  between  industry  and  agency,  8108 

Applications,  hearings,  determinations,  etc.: 
Covert  Generating  Co.,  LLC,  8106-8107 
Iroquois  Gas  Transmission  System,  L.P.,  8107 
Maritimes  &  Northeast  Pipeline,  L.L.C.;  correction,  8149 
Merrill  Lynch  Capital  Services,  Inc.,  8107 
Panhandle  Eastern  Pipeline  Co..  8107-8108 
Wisconsin  Public  Service  Corp.  et  al.,  8108 

Federal  Highway  Admlnlatration 

RU1.ES 

Right-of-way  and  environment: 
Mitigation  of  impacts  to  wetlands  and  natural  habitat; 
effective  date  delay,  8089 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 

Change  in  bank  control,  8111 

Formations,  acquisitions,  and  mergers,  8112 

Formations,  acquisitions,  and  mergers;  correction,  8111- 
8112 

Permissible  nonbanking  activities,  8112 

Food  and  Drug  Administration 

NOTICES 

Reports  and  guidance  docimients;  availability,  etc.: 
Xenotransplantation;  infectious  disease  issues;  PHS 
guideline,  8120-8121 

Foreet  Service 

NOTICES 
Meetings: 
Willamette  Provincial  Advisory  Committee,  8099 

Geological  Survey 

NOTICES 

Grant  and  cooperative  agreement  awards: 
E.I.  du  Pont  de  Nemours  &  Co.,  Inc.,  8121 

Health  and  Human  Services  Department 

See  Aging  Administration 
See  Centers  for  Disease  Control  and  Prevention 
See  Children  and  Families  Administration 
See  Food  and  Drug  Administration 
notk:es 
Meetings: 
Vital  and  Health  Statistics  National  Committee.  8112- 
8113 


immigration  and  Naturalization  Service 

RULES 

Immigration: 
Aliens — 
Deportation  proceedings;  relief  for  certain  aliens; 
correction,  8149 

Interior  Department 

See  Geological  Survey 

See  Land  Management  Bureau 

Justice  Department 

See  Immigration  and  Naturalization  Service 
See  National  Institute  of  Corrections 

Land  Management  Bureau 

NOTICES 

Realty  actions;  sales,  leases,  etc.: 
Arizona;  correction,  8149 

National  Aeronautics  and  Space  Administration 

NOTICES 
Meetings: 
Advisory  Coimcil 
Aero-Space  Technology  Advisory  Committee,  8121 

Natlonal  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 
Meetings: 
Leadership  Initiatives  Advisory  Panel,  8121 

National  Institute  of  Corrections 

NOTICES 

Meetings: 
Advisory  Board,  8121 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conversation  and  management: 
Northwestern  United  States  fisheries — 
Sunmier  flounder,  scup,  and  black  sea  bass,  8091-8092 

Nuclear  Regulatory  Commission 

RULES 

Spent  nuclear  fuel  and  high-level  radioactive  waste; 
independent  storage;  licensing  requirements: 

Approved  spent  fuel  storage  casks;  Ust 
Correction,  8150 
NOTICES 
Environmental  statements;  availability,  etc.: 

Nuclear  Management  Co.,  LLC,  8123 
Meetings: 

Nuclear  Waste  Advisory  Committee,  8123-8124 

Reactor  Safeguards  Advisory  Committee,  8124-8125 
Applications,  hearings,  determinations,  etc.: 

Consolidated  Edison  Co.  of  New  York,  Inc.,  8122-8123 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 

Research  and  Special  Programs  Administration 

NOTICES 

Agency  information  collection  activities: 
Reporting  and  recordkeeping  requirements,  8147 

Securities  and  Exchange  Commission 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  8125 
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Options  Price  Reporting  Authority: 
Consolidated  options  last  sale  reports  and  quotation 
information  plan;  notification  requirements,  etc., 
8125-8126 

Self-regulatory  organizations;  proposed  rule  changes: 
Municipal  Securities  Rulemaking  Board,  8126-8131 
National  Association  of  Securities  Dealers,  Inc.; 

correction,  8131-8143,  8150 
New  York  Stock  Exchange,  Inc.;  correction,  8150 

Social  Security  Administration 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Public  Service  and  Operations  Support  Office,  8143-8144 

Surface  Transportation  Board 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
Missoiui  Central  Railroad  Co.,  8147 


Transportation  Department 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  Research  and  Special  Programs  Administration 

See  Surface  Transportation  Board 

NOTICES 

Aviation  proceedings: 
Agreements  filed;  weekly  receipts,  8144 
Certificates  of  public  convenience  and  necessity  and 
foreign  air  carrier  permits;  weekly  applications, 
8144-8146 

Treasury  Department 

See  Customs  Service 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  In  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docliet  No.  200O-NIW-184-AD;  Amendment 
39-12093;  AD  2001-02-09] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  757-200  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  757- 
200  series  airplanes,  that  currently 
requires  inspections  to  detect  cracking 
on  the  free  edge  of  the  tang,  if  necessary, 
and  of  the  fastener  holes  in  the  lower 
spar  chord;  and  various  follow-on 
actions.  That  AD  also  provides  for  an 
optional  terminating  action  for  the 
repetitive  inspections.  This  amendment 
adds  inspections  to  detect  additional 
cracking  of  the  fastener  holes  in  the 
lower  spar  chord.  This  amendment  also 
adds  an  optional  terminating 
modification.  This  amendment  is 
prompted  by  the  issuance  of  new 
service  information.  The  actions 
specified  by  this  AD  are  intended  to 
detect  and  correct  fatigue  cracking  in 
the  lower  spar  chord,  which  could 
result  in  reduced  structural  integrity  of 
the  engine  strut. 

DATES:  Effective  March  5,  2001. 

The  incorporation  by  reference  of 
Boeing  Service  Bulletin  757-54-0031, 
Revision  4,  dated  November  11, 1999,  as 
listed  in  the  regulations,  is  approved  by 
the  Director  of  the  Federal  Register  as  of 
March  5,  2001. 

The  incorporation  by  reference  of 
Boeing  Service  Bulletin  757-54-0031, 
Revision  2,  dated  December  19, 1996,  as 
listed  in  the  regulations,  was  approved 


previously  by  the  Director  of  the  Federal 
Register  as  of  March  28, 1997  (62  FR 
11760,  March  13,  1997). 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW.. 
Ronton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  Stremick,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA, 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-2776;  fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  97-06-04, 
amendment  39-9961  (62  FR  11760. 
March  13,  1997),  which  is  applicable  to 
certain  Boeing  Model  757-200  series 
airplanes,  was  published  in  the  Federal 
Register  on  October  10,  2000  (65  FR 
60129).  The  action  proposed  to  continue 
to  require  inspections  to  detect  cracking 
on  the  free  edge  of  the  tang,  if  necessary, 
and  of  the  fastener  holes  in  the  lower 
spar  chord;  and  various  follow-on 
actions.  The  action  also  proposed  to 
continue  to  provide  for  an  optional 
terminating  action  for  the  repetitive 
inspections.  The  action  also  proposed  to 
requfre  additional  inspections  to  detect 
additional  cracking  of  the  fastener  holes 
in  the  lower  spar  chord;  and  to  add  an 
optional  terminating  modification. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  418  Model 
757-200  swies  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 


estimates  that  151  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD. 

The  inspections  that  are  currently 
required  by  AD  97-06-04  take 
approximately  52  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
ciurently  required  actions  on  U.S. 
operators  is  estimated  to  be  $471,120,  or 
$3,120  per  airplane. 

The  new  inspections  that  are  required 
in  this  AD  action  will  take 
approximately  4  work  hours  per 
inspection,  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $60  per  work 
hoiu-.  Based  on  these  figures,  the  cost 
impact  of  the  new  requirements  of  this 
AD  on  U.S.  operators  is  estimated  to  be 
$36,240,  or  $240  per  airplane. 

The  cost  impact  figiires  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figiires  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regxilatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rides 
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Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9961  (62  FR 
11760.  March  13,  1997),  and  by  adding 
a  new  airworthiness  directive  (AD), 
amendment  39-12093,  to  read  as 
follows: 

2001-02-09    Boeing:  Amendment  39-12093. 
Docket  2000-NM-184-AD.  Supersedes 
AD  97-06-04,  Amendment  39-9961. 

Applicability:  Model  757-200  series 
airplanes  having  line  numbers  1  through  736 
inclusive,  powered  by  Rolls  Royce  engines, 
certiBcated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identiHed  in  the  preceding  applicability 
provision,  regardless  of  wheUier  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/ operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (n)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  fatigue  cracking  of 
the  lower  spar  chord,  which  could  result  in 
reduced  structural  integrity  of  the  engine 
strut,  accomplish  the  following: 

Restatement  of  Requirements  of  AD  97-06- 
04 

Repetitive  Inspections 

(a)  Prior  to  the  accumulation  of  15,000  total 
flight  cycles,  or  within  60  days  after  March 
28. 1997  (the  effective  date  of  AD  97-06-04, 
amendment  39-9961),  whichever  occurs 
later:  Perform  an  eddy  current  inspection  to 
detect  cracking  on  the  free  edge  of  the  tang, 
in  accordance  with  the  Accomplishment 
Instructions  of  Boeing  Service  Bulletin  757- 


54-0031,  Revision  2,  dated  December  19, 
1996,  or  Revision  4,  dated  November  11. 
1999.  Repeat  this  inspection  thereafter  at 
intervals  not  to  exceed  3.000  flight  cycles 
until  the  inspection  required  by  paragraph 
(d)  of  this  AD  is  accomplished. 

Note  2:  The  inspection  required  by 
paragraph  (a)  of  this  AD  need  not  be 
performed  on  airplanes  on  which  the 
inspection  required  by  paragraph  (d)  of  this 
AD  is  performed  prior  to  the  compliance  time 
specified  in  paragraph  (a)  of  this  AD. 

Follow-On  Actions 

(b)  If  any  cracking  is  found  during  the 
inspection  required  by  paragraph  (a)  of  this 
AD,  and  the  cracking  is  within  the  limits 
specified  in  Boeing  Service  Bulletin  757-54- 
0031,  Revision  2.  dated  December  19, 1996, 
or  Revision  4,  dated  November  11, 1999: 
Prior  to  further  flight,  remove  the  midchord 
channels,  stop-drill  the  cracking,  and  install 
a  repair  in  accordance  with  the  service 
bulletin.  No  further  action  is  required  by 
paragraph  (a)  of  this  AD. 

(c)  If  any  cracking  is  found,  and  the 
cracking  is  outside  the  limits  specified  in 
Boeing  Service  Bulletin  757-54-0031, 
Revision  2,  dated  December  19, 1996,  or 
Revision  4,  dated  November  11, 1999:  Prior 
to  further  flight,  replace  the  lower  spar  chord 
with  a  new  or  serviceable  chord  in 
accordance  with  a  method  approved  by  the 
Manager.  Seattle  Aircraft  Certification  Office 
(AGO),  FAA. 

Bolt  Hole  Inspection 

(d)  Perform  an  eddy  current  inspection 
(bolt  hole  inspection)  to  detect  cracking  of 
the  two  fostener  holes  in  the  lower  spar 
chord,  in  accordance  with  the 
Accomplishment  Instructions  of  Boeing 
Service  Bulletin  757-54-0031,  Revision  2. 
dated  December  19, 1996,  or  Revision  4, 
dated  November  11, 1999,  at  the  time 
specified  in  paragraph  (d)(1)  or  (d)(2)  of  this 
AD,  as  applicable.  Accomplishment  of  this 
inspection  terminates  the  inspections 
required  by  paragraph  (a)  of  this  AD. 

(1)  For  airplanes  on  which  the  stiffening 
straps  have  been  removed  from  the  midchord 
in  accordance  with  Boeing  Service  Bulletin 
757-54-0028  prior  to  the  effective  date  of 
this  AD:  Accomplish  the  inspection  at  the 
time  specified  in  Paragraph  l.D. 
("Description")  of  Boeing  Service  Bulletin 
757-54-0031,  Revision  2,  dated  December 
19, 1996,  or  Revision  4,  dated  November  11, 
1999. 

(2)  For  airplanes  other  than  those 
identified  in  paragraph  (d)(1)  of  this  AD: 
Accomplish  the  inspection  prior  to  the 
accumulation  of  18,000  total  flight  cycles,  or 
within  60  days  after  March  28, 1997, 
whichever  occurs  later. 

(e)  Accomplish  either  paragraph  (e)(1)  or 
(e)(2)  of  this  AD.  as  applicable,  in  accordance 
with  Boeing  Service  Bulletin  757-54-0031, 
Revision  2,  dated  December  19,  1996,  or 
Revision  4,  dated  November  11,  1999. 

(1)  If  any  fastener  installed  as  a  result  of 
an  inspection  required  by  paragraph  (d)  of 
this  AD  has  a  diameter  of  Vs-inch  or  greater: 
Install  the  repair  prior  to  the  accumulation  of 
the  number  of  flight  cycles  specified  in  the 
"Subsequent  Inspection  Interval"  column  of 


the  Threshold  Table  included  in  Paragraph 
I.E.  ("Compliance")  of  Boeing  Service 
Bulletin  757-54-0031,  Revision  2,  dated 
December  19, 1996,  or  Revision  4,  dated 
November  11, 1999. 

(2)  If  any  fastener  installed  as  a  result  of 
an  inspection  required  by  paragraph  (d)  of 
this  AD  has  a  diameter  of  less  than  Vs-inch: 
Repeat  the  bolt  hole  inspection  required  by 
paragraph  (d)  of  this  AD  prior  to  the 
accumulation  of  the  number  of  flight  cycles 
specified  in  the  "Subsequent  Inspection 
Interval"  colunm  of  the  Threshold  Table 
included  in  Paragraph  I.E.  ("Compliance")  of 
the  service  bulletin  until  the  repair  specified 
in  paragraph  (h)  of  this  AD  is  installed. 

Optional  Terminating  Action 

(f)  Installation  of  the  repair  in  accordance 
with  the  Accomplishment  Instructions  of 
Boeing  Service  Bulletin  757-54-0031, 
Revision  2.  dated  December  19,  1996,  or 
Revision  4,  dated  November  11, 1999, 
constitutes  terminating  action  for  the 
requirements  in  paragraphs  (a)  and  (d)  of  this 
AD. 

New  Requirements  of  This  AD 

Revised  Service  Information 

(g)  Except  as  provided  by  paragraphs  (c) 
and  (1)(3)  of  this  AD:  As  of  the  effective  date 
of  this  new  AD.  Boeing  Service  Bulletin  757- 
54-0031,  Revision  4,  dated  November  11, 
1999,  must  be  used  for  accomplishment  of 
the  actions  required  by  this  AD. 


Second  Bolt  Hole  Inspection 

(h)  Within  6,000  flight  cycles  after 
accomplishment  of  paragraph  (d)  of  this  AD, 
or  within  60  days  after  the  effective  date  of 
this  AD,  whichever  occurs  later:  Perform  a 
second  eddy  current  inspection  (bolt  hole 
inspection)  to  detect  cracking  of  the  two 
fastener  holes  in  the  lower  spar  chord,  in 
accordance  with  Part  IV  of  the 
Accomplishment  Instructions  of  Boeing 
Service  Bulletin  757-54-0031,  Revision  4, 
dated  November  11, 1999.  If  no  cracking  is 
found  during  the  inspection  required  by  this 
paragraph,  no  further  action  is  required  by 
this  paragraph. 

Third  Bolt  Hole  Inspection 

(i)  After  accomplishment  of  the  inspection 
required  by  paragraph  (h)  of  this  AD,  when 
the  airplane  has  reached  the  flight  cycle 
threshold  as  defined  by  the  flight  cycle 
threshold  formula  on  page  9,  Paragraph  I.E. 
("Compliance")  of  Boeing  Service  Biilletin 
757-54-0031,  Revision  4,  dated  November 
11, 1999:  Perform  a  third  eddy  current 
inspection  (bolt  hole  inspection)  to  detect 
cracking  of  the  two  fastener  holes  in  the 
lower  spar  chord,  in  accordance  with  Part  II 
of  the  Accomplishment  Instructions  of  the 
service  bulletin. 

Fourth  Bolt  Hole  Inspection 

(j)  If,  after  accomplishment  of  the 
inspection  required  by  paragraph  (i)  of  this 
AD,  paragraph  (m)  of  this  AD  has  not  yet 
been  accomplished:  When  the  airplane  has 
reached  the  flight  cycle  threshold  as  defined 
by  the  flight  cycle  threshold  formula  on  page 
9,  Paragraph  I.E.  ("Compliance")  of  Boeing 
Service  Bulletin  757-54-0031,  Revision  4, 
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dated  November  11, 1999;  perform  a  fourth 
eddy  current  inspection  (bolt  hole 
inspection)  to  detect  cracking  of  the  two 
fastener  holes  in  the  lower  spar  chord,  in 
accordance  with  Part  D  of  the 
Accomplishment  Instructions  of  the  service 
bulletin. 

Follow-On  Actions 

(k)  If  no  cracking  is  found  during  any 
inspection  required  by  paragraph  (d),  (i),  or 
(j)  of  this  AD,  prior  to  further  flight,  increase 
the  diameter  of  the  holes  by  the  dimensions 
specified  in  the  Accomplishment 
Instructions  of  Boeing  Service  Bulletin  757- 
54-0031.  Revision  2,  dated  December  19, 
1996,  or  Revision  4,  dated  November  11, 
1999,  and  install  new  fasteners  in  accordance 
with  the  service  bulletin. 

(1)  If  any  cracking  is  found  during  any 
inspection  required  by  paragraph  (d),  (h),  (i), 
or  (j)  of  this  AD,  prior  to  further  fli^t, 
accomplish  paragraph  (1)(1),  (1)(2),  or  (1)(3)  of 
this  AD,  as  applicable,  in  accordance  with 
the  Accomplishment  Instructions  of  Boeing 
Service  Bulletin  757-54-0031,  Revision  2, 
dated  December  19, 1996,  or  Revision  4, 
dated  November  11, 1999. 

(1)  U  the  cracking  can  be  removed  by 
increasing  the  diameter  of  the  hole  in 
accordance  with  the  service  bulletin:  Increase 
the  diameter  of  the  hole  by  the  dimensions 
specified  in  the  Accomplishment 
Instructions  of  the  service  bulletin,  and 
install  new  fasteners  in  accordance  with  the 
service  bulletin. 

(2)  If  the  cracking  cannot  be  removed  by 
increasing  the  diameter  of  the  hole  in 
accordance  with  the  Accomplishment 
Instructions  of  the  service  bulletin,  but  the 
cracking  is  within  the  limits  specified  in  the 
service  bulletin:  Install  the  repair  in 
accordance  with  the  service  bulletin.  No 
further  action  is  required  by  paragraph  (d)  of 
this  AD. 

(3)  If  the  cracking  is  outside  the  limits 
specified  in  the  service  bulletin:  Replace  the 
lower  spar  chord  with  a  new  or  serviceable 
chord  in  accordance  with  a  method  approved 
by  the  Manager,  Seattle  ACO. 

Optional  Terminating  Modification 

(m)  Accomplishment  of  the  modification  of 
the  nacelle  strut  and  wing  structure  as 
required  by  AD  99-24-07,  amendment  39- 
11431,  constitutes  terminating  action  for  the 
requirements  of  this  AD. 

Alternative  Methods  of  Compliance 

(n)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager,   • 
Seattle  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  fixim  the  Seattle  ACO. 

Special  Flight  Permits 

(o)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 


of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(p)  Except  as  provided  by  paragraphs  (c) 
and  (l)(3)  of  this  AD,  the  required  actions 
shall  be  done  in  accordance  with  Boeing 
Service  Bulletin  757-54-0031,  Revision  2, 
dated  December  19, 1996;  or  Boeing  Service 
Bulletin  757-54-0031,  Revision  4,  dated 
November  11, 1999;  as  applicable. 

(1)  The  incorporation  by  reference  of 
Boeing  Service  Bulletin  757-54-0031, 
Revision  4,  dated  November  11, 1999,  is 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51. 

(2)  The  incorporation  by  reference  of 
Boeing  Service  Bulletin  757-54-0031, 
Revision  2,  dated  December  19, 1996,  was 
approved  previously  by  the  Director  of  the 
Federal  Register  as  of  March  28, 1997  (62  FR 
11760,  March  13, 1997). 

(3)  Copies  may  be  obtained  from  Boeing 
Conunercial  Airplane  Group,  P.O.  Box  3707, 
Seattle,  Washington  98124-2207.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700.  Washington,  DC. 

Effective  Date 

(q)  This  amendment  becomes  effective  on 
March  5.  2001. 

Issued  in  Renton,  Washington,  on  January 
18,  2001. 

Derenda  D.  Baker, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  01-2111  Filed  1-26-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Admlniatration 

14  CFR  Part  39 

[Docket  No.  99-CE-77-AD;  Amendment  39- 
12088;  AD  2001-02-04] 

RIN2120-AA64 

Airworthiness  Directives;  Pliatus 
Aircraft  LTD  Model  PC-6  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  ainvorthiness  directive  (AD)  that 
applies  to  all  Pilatus  Aircraft  LTD 
(Pilatus)  Model  PC-6  airplanes  that  are 
equipped  with  a  certain  stabilizer  trim 
actuator.  This  AD  requires  you  to 
inspect  the  lower  lug  of  the  actuator  for 
cracks,  damage,  or  distortion;  verify  that 
the  staked  bearing  is  correctly  installed 
in  the  bore  of  the  lug;  and  repair  any 


cracked,  damaged,  or  distorted  parts  and 
reassemble  any  incorrectly  installed 
staked  bearing,  as  necessary.  This  AD  is 
the  residt  of  mandatory  continuing 
airworthiness  information  (MCAI) 
issued  by  the  airworthiness  authority  for 
Switzerland.  The  actions  specified  by 
this  AD  are  intended  to  detect  and 
correct  damage,  distortion,  or  cracks  in 
the  lower  lug  assembly,  which  cotdd 
result  in  failiu«  of  the  lower  lug.  Such 
failure  could  lead  to  loss  of  the 
stabilizer  trim  actuator  with  consequent 
loss  of  control  of  the  airplane. 

DATES:  This  AD  becomes  effective  on 
March  13,  2001. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  the 
regulations  as  of  March  13,  2001. 

ADDRESSES:  You  may  get  the  service 
information  referenced  in  this  AD  from 
Pilatus  Aircraft  Ltd.,  Customer  Liaison 
Manager,  CH-6371  Stans,  Switzerland: 
telephone:  -k41  41  619  65  09;  facsimile: 
+41  41  610  33  51.  You  may  examine  this 
information  at  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  99-CE-77- 
AD,  901  Locust,  Room  506,  Kansas  City, 
Missouri  64106;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roman  T.  Gabrys,  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate,  901 
Locust,  Room  301,  Kansas  City, 
Missouri  64106:  telephone:  (816)  329- 
4141:  fecsimile:  (816)  329-4090. 

8UPPl£MENTARY  INFORMATION: 
Discussien 

What  events  have  caused  this  AD? 
The  Federal  Office  for  Civil  Aviation 
(FOCA).  which  is  the  airworthiness 
authority  for  Switzerland,  recentiy 
notified  the  FAA  that  an  imsafe 
condition  may  exist  on  all  Pilatus  Model 
PC-6  airplanes  that  are  equipped  with 
a  stabilizer  trim  actuator,  part  number 
(P/N)  978.73.18.101,  978.73.18.102,  or 
978.73.18.103  (Electomech  P/N  EM 
483-1,  483-2,  jor  483-3).  The  FOCA 
reports  an  incident  of  a  cracked, 
damaged,  and  distorted  lower  lug  of  the 
horizontal  stabilizer  trim  actuator. 
Analysis  of  this  incident  reveals  that  the 
staked  bearing  was  loose,  which  caused 
excessive  wear  and  failure  of  the 
actuator  lower  lug. 

What  are  the  consequences  if  the 
condition  is  not  corrected?  Damage, 
distortion,  or  cracks  in  the  lower  lug 
assembly,  if  not  detected  and  corrected, 
could  result  in  failure  of  this  part.  Such 
failure  could  lead  to  loss  of  the 
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stabilizer  trim  actuator  with  consequent 
loss  of  control  of  the  airplane. 

Has  FAA  taken  any  action  to  this 
point?  We  issued  a  proposal  to  amend 
part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  to  include 
an  AD  that  would  apply  to  all  Pilatus 
Model  PC-6  airplanes  that  are  equipped 
with  a  certain  stabilizer  trim  actuator. 
This  proposal  was  published  in  the 
Federal  Register  as  a  notice  of  proposed 
rulemaking  (NPRM)  on  November  2, 
2000  (65  FR  65789).  The  NPRM 
proposed  to  require  you  to  inspect  the 
lower  lug  of  the  actuator  for  cracks, 
damage,  or  distortion;  verify  that  the 
staked  bearing  is  correctly  installed  in 
the  bore  of  the  lug;  and  repair  any 


cracked,  damaged,  or  distorted  parts  and 
reassemble  any  incorrectly  installed 
staked  bearing,  as  necessary. 

Was  the  public  invited  to  comment? 
Interested  persons  were  afforded  an 
opportunity  to  participate  in  the  making 
of  this  amendment.  No  comments  were 
received  on  the  proposed  rule  or  the 
FAA's  determination  of  the  cost  to  the 
public. 

The  FAA's  Determination 

What  is  FAA 's  final  detennination  on 
this  issue?  After  careful  review  of  all 
available  information  related  to  the 
subject  presented  above,  we  have 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 


the  rule  as  proposed  except  for  minor 
editorial  corrections.  We  determined 
that  these  minor  corrections: 

— Will  not  change  the  meaning  of  the 

AD;  and 
— Will  not  add  any  additional  buirden 

upon  the  public  than  was  already 

proposed. 

Cost  Impact 

How  many  airplanes  does  this  AD 
impact?  We  estimate  that  this  AD  affects 
7  airplanes  in  the  U.S.  registry. 

What  is  the  cost  impact  of  this  AD  on 
owners/operators  of  the  affected 
airplanes?  We  estimate  the  following 
costs  to  accomplish  the  inspection  : 


Lat>or  cost 

Parts  cost 

Total  cost  per  airplane 

Total  cost  on  U.S. 
airplane  operators 

1  \(»ofkhour  X  $60  per  hour  -  $60  

Not  applicat)te 

$60  per  airplane 

$60  X  7=$420. 

If  any  distortion,  damage,  or  cracks 
are  found  during  the  inspection,  you 
will  have  to  repair  the  actuator  assembly 
in  accordance  with  an  FAA-approved 
repair  scheme  developed  by  the 
manufactxu^r.  The  FAA  has  no  way  of 
determining  how  much  incorporating 
each  repair  scheme  will  cost  since  the 
damage  to  each  airplane  will  be  unique. 

Regulatory  Impact 

Does  this  AD  impact  various  entities? 
The  regulations  adopted  herein  will  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  govenunent  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  nUe  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

Does  this  AD  involve  a  significant  rule 
or  regulatory  action?  For  the  reasons 
discussed  above,  I  certify  that  this 
action  (1)  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866; 
(2)  is  not  a  "significant  rule"  under  DOT 
RegiUatory  Policies  and  Procedures  (44 


FR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  sigiiificant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  RegiUatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  SobiectB  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  adding  a 
new  AD  to  read  as  follows: 

2001-02-04    PiUtus  Aircraft  Ltd.: 

Amendment  39-12088;  Docket  No.  99- 

CE-77-AD. 
(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  Model  PC-6  airplanes,  all 
serial  numbers,  that  are: 

(1)  Certincated  in  any  category;  and 

(2)  Equipped  with  a  stabilizer  trim 
actuator,  part  number  (P/N)  978.73.18.101, 
978.73.18.102,  or  978.73.18.103  (Electomech 
P/N  EM  483-1.  483-2,  or  483-3),  or  FAA- 
approved  equivalent  part  number. 

0))  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
above  airplanes  must  comply  with  this  AD. 

(c)  What  problem  does  Ms  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  detect  and  correct  damage,  distortion,  or 
cracks  in  the  lower  lug  assembly,  which 
could  result  in  failure  of  the  lower  lug.  Such 
failure  could  lead  to  loss  of  the  stabilizer  trim 
actuator  with  consequent  loss  of  control  of 
the  airplane. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 


Action 


(1)  Inspect  the  lower  lug  of  ttw  actuator  for 
cracks,  damage,  or  distortion,  and  assure 
that  the  staked  bearing  is  correctly  installed 
in  the  bore  of  the  lug. 

(2)  Repair  any  cracked,  damaged,  or  distorted 
parts,  as  necessary,  and  reassemble  any  irv 
correctly  installed  staked  bearirtg. 


Compliance  time 


Upon  accumulating  500  hours  time-in-servKe 
(TIS)  on  ttie  airplane  or  witttin  the  next  100 
hours  TIS  after  March  13,  2001  (the  effec- 
tive date  of  this  AD),  whichever  occurs 
later,  unless  already  accomplished. 

Prior  to  furttier  flight  after  tt>e  inspection  re- 
quired by  paragraph  (d)(1)  of  this  AD. 


Procedures 


Accomplish  the  inspection  in  accordance  with 
the  ACCOMPUSHMENT  INSTRUCTIONS 
section  of  Pilatus  Sen/ice  Bulletin  Uo.  178, 
dated  September  29,  1999. 

Accomplish  any  repairs  in  accordarx:e  with  an 
FAA-approved  repair  sctieme  otrtained  from 
the  manufacturer.  Accomplish  ttie  re- 
a8semt>ly  in  accordance  with  ttie  instruc- 
tkxis  in  the  maintenarKe  rrtanual. 


(e)  Can  I  comply  with  this  AD  in  any  other 
way?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(2)  The  Manager,  Small  Airplane 
Directorate,  approves  your  alternative. 
Submit  your  request  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 

I  (_^  Manager,  Small  Airplane  Directorate. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(f)  Where  can  I  get  information  about  any 
already  approved  alternative  methods  of 
compliance?  Contact  Roman  T.  Gabrys, 
Aerospace  Engineer,  FAA,  Small  Airplane 
Directorate,  901  Locust,  Room  301,  Kansas 
City,  Missouri  64106;  telephone:  (816)  329- 
4141;  facsimile:  (816)  329-4090. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD. 

(h)  Are  any  service  bulletins  incorporated 
into  this  AD  by  reference?  Actions  required 
by  this  AD  must  be  done  in  accordance  with 
Pilatus  Service  Bulletin  No.  178,  dated 
September  29,  1999.  The  Director  of  the 
Federal  Register  approved  this  incorporation 
by  reference  under  5  U.S.C.  552(a)  and  1  CFR 
part  51.  You  can  get  copies  from  Pilatus 
Aircraft  Ltd.,  Customer  Liaison  Manager, 
CH-6371  Stans,  Switzerland.  You  can  look  at 
copies  at  the  FAA,  Central  Region,  Office  of 
the  Regional  Counsel,  901  Locust,  Room  506, 
Kansas  City,  Missouri,  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street, 
NW.,  suite  700,  Washington,  DC. 

(i)  WTien  does  this  amendment  become 
effective?  This  amendment  becomes  effective 
on  March  13,  2001. 

Note  2:  The  subject  of  this  AD  is  addressed 
in  Swiss  AD  HB  99-507,  dated  October  1, 
1999. 

Issued  in  Kansas  City,  Missouri,  on  January 
12,  2001. 

Michael  Gallagher, 

Manager,  Small  Airplane  Directorate.  Aircraft 
Certification  Service. 

(FR  Doc.  01-2002  Filed  1-26-01;  8:45  am] 

BUJNG  CODE  4910-1 3-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NM-BO-AD;  Amendment 
39-12089;  AD  2001-02-05] 

RIN  2120-AA64 

Airworthiness  Directives;  CL-604 
Variant  of  Bombardier  Model  Canadair 
CL-600-2B16  Series  Airplanes 
Modified  in  Accordance  With 
Supplemental  Type  Certificate 
SA8060NM-D,  SA8072NM-D,  or 
SA8086NM-D 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  Model  CL-604  variant  of 
Bombardier  Model  Canadair  Clr^OO- 
2B16  series  airplanes  modified  in 
accordance  with  certain  Supplemental 
Type  Certificates,  that  currently  requires 
that  the  fuel  service  panel  maintenance 
light  on  the  fuel  service  panel  be 
disconnected.  This  amendment  requires 
modification  of  the  wiring  of  the  fuel 
port  flood  light  (which  is  the  name 
given  to  the  fuel  service  panel 
maintenance  light  in  the  service  bulletin 
that  describes  the  wiring  modification). 
This  amendment  is  prompted  by  a 
report  indicating  that  an  electrical  spark 
was  noted  when  the  fuel  cap  chain 
contacted  the  fuel  port  flood  light 
housing  of  the  fuel  service  panel.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  electrical  sparks 
from  a  groimded  object  from  coming 
into  contact  with  the  fuel  port  flood 
light  housing  of  the  fuel  service  panel, 
which  could  result  in  a  fuel  fire  due  to 
the  proximity  of  the  fuel  service  panel 
to  the  fuel  port. 
DATES:  Effective  March  5,  2001. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  5, 
2001. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Bombardier,  hic. ,  Canadair, 
Aerospace  Group,  P.O.  Box  6087, 
Station  Centreville,  Montreal,  Quebec 
H3C  3G9,  Canada.  This  information  may 
be  examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Kenton, 
Washington;  or  at  the  FAA,  Los  Angeles 
Aircraft  Certification  Office,  3960 
Paramount  Boulevard,  Lakewood, 


California;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.. 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Abby  Malmir,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California 
90712-4137;  telephone  (562)  627-5351; 
fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  2000-01-51, 
amendment  39-11519  (65  FR  3379, 
January  21,  2000),  which  is  applicable 
to  Model  CL-604  variant  of  Bombardier 
Model  Canadair  CL-600-2B16  series 
airplanes  modified  in  accordance  with 
certain  Supplemental  Type  Certificates, 
was  published  in  the  Federal  Register 
on  October  5,  2000  (65  FR  59383).  The 
action  proposed  to  require  modification 
of  the  wiring  of  the  fuel  port  flood  light 
(which  is  the  name  given  to  the  fuel 
service  panel  maintenance  light  in  the 
service  bulletin  that  describes  the 
wiring  modification). 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  22  airplanes 
of  U.S.  registiy  that  will  be  affected  by 
this  AD. 

The  modification  required  by  this  AD 
action  will  take  approximately  2  work 
horns  per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
The  cost  of  the  parts  required  for  each 
airplane  is  minimal.  Based  on  these 
figures,  the  cost  impact  of  the 
requirements  of  this  AD  on  U.S.    . 
operators  is  estimated  to  be  $2,640,  or 
$120  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figiu^s  typically  do  not  include 
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incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  imder 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
139.13    [Aimndad] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-11519  (65  FR 
3379,  January  21,  2000),  and  by  adding 
a  new  airworthiness  directive  (AD), 
amendment  39-12089,  to  read  as 
follows: 

2001-02-05    Bombardier,  Inc.  (Formerly 
Canadair):  Amendment  39-12089. 
Docket  2000-NM-80-AD.  Supersedes 
AD  2000-01-51,  Amendment  39-11519. 

Applicability:  CL-604  Variant  of 
Bombardier  Model  Canadair  Q/-600-2B16 
series  airplanes,  modiHed  in  accordance  with 


Supplemental  Type  Certificate  SA8060NM- 
D,  SA8072NM-D,  or  SA8086NM-D. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)(1)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  electrical  sparks  from  a 
grounded  object  from  coming  into  contact 
with  the  fuel  port  flood  light  housing  of  the 
fuel  service  panel,  which  could  result  in  a 
fuel  fire  due  to  the  close  proximity  of  the  fuel 
service  panel  to  the  fuel  port,  accomplish  the 
following: 

Modification 

(a)  Within  90  days  after  the  effective  date 
of  this  AD,  modify  the  wiring  of  the  fuel  port 
flood  light  in  accordance  with  the 
Accomplishment  Instructions  of  Bombardier 
Service  Bulletin  TUC-33-30-01-1,  dated 
February  1,  2000,  or  Revision  A,  dated  March 
10.  2000. 

Ahemative  Methods  of  Compliance 

(b)(1)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Los  Angeles  ACO. 

(2)  Alternative  methods  of  compliance, 
approved  previously  in  accordance  with  AD 
2000-01-51,  amendment  39-11519,  are 
approved  as  adtemative  methods  of 
compliance  with  this  AD. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

Special  Flight  PermiU 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(d)  The  modification  shall  be  done  in 
accordance  with  Bombardier  Service  Bulletin 
TUC-33-30-01-1,  dated  February  1,  2000;  or 
Bombardier  Service  Bulletin  TUC-33-30-01- 
1,  Revision  A,  dated  March  10,  2000.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  5S2(a)  and  1  CFR 


part  51.  Copies  may  be  obtained  fitim 
Bombardier,  Inc.,  Canadair,  Aerospace 
Group,  P.O.  Box  6087,  Station  Centre-ville, 
Montreal,  Quebec  H3C  3G9,  Canada.  Copies 
may  be  inspected  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue, 
SW.,  Renton,  Washington;  or  at  the  FAA,  Los 
Angeles  Aircraft  Certification  Office,  3960 
Paramount  Boulevard,  Lakewood,  California; 
or  at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

Efiective  Date 

(e)  This  amendment  becomes  effective  on 
March  5,  2001. 

Issued  in  Renton,  Washington,  on  January 
17,2001. 

Dorenda  0.  Baker, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  01-2008  Filed  1-26-01;  8:45  am) 

BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Dockst  No.  2000-NM-125-AD;  Amendment 
39-12090;  AD  2001-02-06] 

RIN  2120-AA64 

Airworthiness  Directives;  Empresa 
Braslleira  de  Aeronautica,  S.A. 
(EMBRAER),  Model  EMB-120  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  EKDT. 
action:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  all  EMBRAER  Model 
EMB-120  series  airplanes,  that  currently 
requires  revising  the  Airplane  Flight 
Manual  (AFM)  to  include  requirements 
for  activation  of  the  ice  protection 
systems  and  to  add  information 
regarding  operation  in  icing  conditions; 
installing  an  ice  detector  system;  and 
revising  the  AFM  to  include  procediues 
for  testing  system  integrity.  This 
amendment  requires  installing  the  ice 
detector  system  in  accordance  with 
revised  procedures.  This  amendment  is 
prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  by  this  AD  are 
intended  to  ensure  that  the  flightcrew  is 
able  to  recognize  the  formation  of 
significant  ice  accretion  and  take 
appropriate  action;  such  formation  of 
ice  could  result  in  reduced 
controllability  of  the  airplane  in  normal 
icing  conditions. 
DATES:  Effective  March  5,  2001. 
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The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  5, 
2001. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Empresa  Brasileira  de  Aeronautica 
S.A.  (EMBRAER),  P.O.  Box  343— CEP 
12.225,  Sao  Jose  dos  Campos — SP, 
Brazil.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Atlanta 
Aircraft  Certification  Office,  One  Crown 
Center,  1895  Phoenix  Boulevard,  suite 
450,  Atlanta,  Georgia;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  Peters,  Aerospace  Engineer, 
Systems  and  Flight  Test  Branch,  ACE- 
116A,  FAA,  Atlanta  Aircraft 
Certification  Office,  One  Crown  Center, 
1895  Phoenix  Boulevard,  suite  450, 
Atlanta,  Georgia  30349;  telephone  (770) 
703-6063;  fax  (770)  703-6097. 
S«PPL£MENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  97-26-06, 
amendment  39-10249  (62  FR  66512, 
December  19, 1997),  which  is  applicable 
to  all  EMBRAER  Model  EMB-120  series 
airplanes,  was  published  in  the  Federal 
Register  on  September  20,  2000  (65  FR 
56811).  The  action  proposed  to  continue 
to  reqiiire  revising  the  Airplane  Flight 
Manual  (AFM)  to  include  requirements 
for  activation  of  the  ice  protection 
systems  and  to  add  information 
regarding  operation  in  icing  conditions; 
installing  an  ice  detector  system;  and 
revising  the  AFM  to  include  procediues 
for  testing  system  integrity.  The  action 
also  proposed  to  require  installing  the 
ice  detector  system  in  accordance  with 
revised  procedures. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  250 
airplanes  of  U.S.  registry  that  will  be 
affected  by  this  AD. 


The  AFM  revisions  currently  required 
by  AD  97-26-06  and  retained  in  this  AD 
take  approximately  1  work  hour  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hoiu.  Based 
on  these  figures,  the  cost  impact  of  the 
AFM  revision  on  U.S.  operators  is 
estimated  to  be  $60  per  airplane. 

The  complete  installation  currently 
required  by  AD  97-26-06  and  retained 
in  this  AD  takes  approximately  53  work 
hoiu-s  per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Required  parts  cost  approximately 
$13,054  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the 
installation  on  U.S.  operators  is 
estimated  to  be  $16,234  per  airplane. 

The  additional  installations  described 
in  Parts  III  and  IV  of  EMBRAER  Service 
Bulletin  120-30-0027  (Change  02,  03,  or 
04)  will  each  take  approximately  5  work 
hours  per  airplane.  Tlie  additional  tests 
described  in  Part  VI  will  take 
approximately  2  work  hours  per 
airplane  to  accomplish.  The  average 
labor  rate  is  $60  per  work  hour. 
Information  regarding  the  cost  of  parts 
required  to  accomplish  the 
modifications  described  in  Parts  III  and 
IV  is  unavailable  at  this  time;  there  will 
be  no  cost  for  parts  required  to  complete 
Part  VI.  Based  on  these  figiires,  the  cost 
impact  of  the  additional  modifications 
and  tests  required  by  this  AD  on  U.S. 
operators  required  for  those  airplanes 
that  have  previously  complied  with  the 
original  issue  or  Change  01  of  the 
service  bulletin  is  estimated  to  be  as 
high  as  $420  per  airplane  (excluding 
parts). 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  futvire  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  imder 
Executive  Order  13132. 


For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
wiU  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  t>e  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [AmwidMq 

2.  Section  39.13  is  amended  by 
removing  amendment  39-10249  (62  FR 
66512,  December  19,  1997),  and  by 
adding  a  new  airworthiness  directive 
(AD),  amendment  39-12090,  to  read  as 
follows: 

2001-02-06    Empresa  Brasileira  de 
Aeronautica,  S.A.  (Embraer): 

Amendment  39-12090.  Docket  2000- 
NM-125-AD.  Supersedes  AD  97-26-06, 
Amendment  39-10249. 

Applicability:  All  Model  EMB-120  series 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  aifected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)(1)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  tmless 
accomplished  previously. 
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To  ensure  that  the  flightcrew  is  able  to 
recognize  the  formation  of  significant  ice 
accretion,  which  could  result  in  reduced 
controllability  of  the  airplane  in  normal  icing 
conditions,  accomplish  the  following: 

Restatement  of  Certain  Requirements  of  AD 
97-26-06 

(a)  Within  30  days  after  January  23, 1998 
(the  effective  date  of  AD  97-26-06, 
amendment  39-10249),  accomplish 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD. 

AFM  Revisions — Limitations  Section 

(1)  Revise  the  Limitations  Section  of  the 
FAA-approved  Airplane  Flight  Manual 
(AFM)  to  include  the  following  requirements 
for  activation  of  the  ice  protection  systems. 
This  may  be  accomplished  by  inserting  a 
copy  of  this  AD  in  the  AFM. 
"TURN  ON  ICE  PROTECTION  SYSTEM  and 
IGNITION  SWITCHES  AS  FOLLOWS: 
•  AOA,  TAT,  SLIP,  ENGINE  AIR  INLET,  and 
IGNITION  SWITCHES: 

— When  atmospheric  or  ground  icing 
conditions  exist. 


•  PROPELLER: 

— When  atmospheric  or  ground  icing 

conditions  exist,  OR 
— At  the  first  sign  of  ice  formation 

anywhere  on  the  aircraft. 

•  WING  and  TAIL  LEADING  EDGES,  and 

WINDSHIELD: 

— At  the  first  sign  of  ice  formation 
anywhere  on  the  aircraft. 

NOTE:  On  takeoff,  delay  activation  of  the 
wing  and  tail  leading  edge  de-ice  systems 
until  reaching  the  final  segment  speed. 

NOTE:  Atmospheric  icing  conditions  exist 
when: 
— Indicated  Outside  Air  Temperature  (OAT) 

during  ground  oiierations  or  Total  Air 

Temperatvu*  (TAT)  in  flight  is  10  degrees 

C  or  below;  and 
— Visible  moisture  in  any  form  is  present 

(such  as  clouds,  fog  with  visibility  of  one 

mile  or  less,  rain,  snow,  sleet,  or  ice 

crystals). 

NOTE:  Ground  icing  conditions  exist 
when: 


— Indicated  OAT  during  ground  operations  is 

10  degrees  C  or  below;  and 
— Surface  snow,  standing  water,  or  slush  is 

present  on  the  ramps,  taxiways,  or 

runways. 

NOTE:  For  Operation  in  Atmospheric  Icing 
Conditions: 
— Follow  the  procedures  in  the  Normal 

Procedures  Section  under  Operation  in    . 

Icing  Conditions." 

AFM  Revisions — Normal  Procedures  Section 

(2)  Revise  the  Normal  Procedures  Section 
of  the  FAA-approved  AFM  to  include  the 
following  additional  and  revised  information 
regarding  operation  in  icing  conditions.  This 
may  be  accomplished  by  inserting  a  copy  of 
this  AD  in  the  AFM. 

"Under  DAILY  CHECKS  of  the  Ice 
Protection  System,  add  the  following: 

The  following  tests  must  be  performed 
prior  to  the  first  flight  of  the  day  for  which 
known  or  forecast  icing  conditions  are 
anticipated. 


Ice  Detector  System  TEST  Button  (if  installed) - PRESS 

Check  normal  test  sequence. 

Under  APPROACH  Checklist,  add  the  following: 

Minimum  Airspeed  -..    APPROPRL\TE  TO  FLAP  POSITION  (See  Table  Below) 


Gear/Flap 


UP/0- 
UP/IS" 


Minimum  rec- 
ommended 
airspeed 


150KIAS 
130  KIAS 


Under  OPERATION  IN  ICING 
CONDITIONS  for  FLYING  INTO  ICING 
CONDITION,  replace  the  current  AFM 
section  information  for  normal  icing 
conditions  with  the  following: 
— During  flight,  monitoring  for  icing 
conditions  should  start  whenever  the 
indicated  outside  air  temperature  is  near  or 


below  freezing  or  when  operating  into 
icing  conditions,  as  specified  in  the 
Limitations  Section  of  this  manual. 
— When  operating  in  icing  conditions,  the 
front  windshield  comers  (unheated  areas), 
propeller  spinners,  and  wing  leading  edges 
will  provide  good  visual  cues  of  ice 
accretion. 


-For  airplanes  equipped  with  an  ice 
detection  system,  icing  conditions  will  also 
be  indicated  by  the  illumination  of  the  ICE 
CONDITION  light  on  the  multiple  alarm 
panel. 

-When  atmospheric  or  ground  icing 
conditions  exist,  proceed  as  follows: 


AOA.  TAT,  SLIP,  and  ENGINE  AIR  INLET 

IGNITION  Switches 

AIRSPEED  (Flaps  and  Gear  UP) 


ON 
ON 

60  lOAS  MIN- 
IMUM 


— When  atmospheric  or  ground  icing 

conditions  exist.  OR 
— At  the  first  sign  of  ice  formation  anywhere 

on  the  aircraft,  proceed  as  follows: 

PROPELLER  Deicing  Switch  ON 

Select  NORM  mode  if  indicated  OAT 
is  above  -10°C  (14°F)  or  COLD 
mode  if  indicated  OAT  is  below 
-10'H:{14»F). 

— ^At  the  first  sign  of  ice  formation  anywhere 
on  the  aircraft,  proceed  as  follows: 

WINDSHIELD  ON 

WING  and  TAIL  LEADING  EDGE ON 


Visually  evaluate  the  severity  of  the  ice 
encoimter  and  the  rate  of  accretion 
and  select  light  or  heavy  mode  (1- 
minute  or  3-minute  cycle)  based  on 
this  evaluation. 

NOTE:  On  takeoff,  delay  activation  of  the 
wing  and  tail  leading  edge  de-ice  systems 
until  reaching  the  final  segment  speed. 

NOTE:  The  minimimi  NH  required  for 
proper  operation  of  the  pneumatic  deicing 
system  is  80%.  At  lower  NH  values,  the 
pneumatic  deicing  system  may  not  totally 
inflate,  and  the  associated  failure  lights  on 
the  overhead  panel  may  illuminate.  If  this 
occurs,  increase  NH. 

Holding  configuration: 

Landing  Gear  Lever  UP 

Flap  Selector  Lever  UP 


Np  85%  MIN- 
IMUM 
Increase  Np  as  required  to  eliminate 
propeller  vibrations. 

Approach  and  Landing  procedure: 
Increase  approach  and  landing  speeds, 
according  to  the  following  flap  settings,  until 
landing  is  assured.  Reduce  airspeed  to  cross 
runway  threshold  (50  ft)  at  Vref 
Flaps  15 — Increase  Speed  by  10  KIAS 

(130+10) 
Flaps  25 — Increase  Speed  by  10  KIAS 

(VREF25+10) 

Flaps  45 — Increase  Speed  by  5  KIAS 

(VreF45+5) 

Go-Around  procedure: 
Reduce  values  ttom  Maximum  Landing 
Weight  Approach  Climb  Limited  charts  by: 
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]  500  lbs.  for  PW  118  Engines 

1 544  lbs.  for  PW  118 A  and  118B  Engines 

ilaps  15— 

Increase  approach  climb  speed  by  10  KIAS 
(V2+IO): 

Decrease  approach  climb  gradient  by: 

3.0%  for  PW  118  Engines 

2.9%  for  PW  118A  and  118B  Engines 
f  laps  25 — Increase  landing  climb  speed  by 

10  KLAS  (Vrer5+10) 
E  laps  45 — Increase  landing  climb  speed  by  5 
KL\S  (Vref  +5) 

CAUTION:  The  ice  protection  systems 
must  be  turned  on  immediately  (except 
leading  edge  de-icers  during  takeoff)  when 
the  ICE  CONDITION  light  illuminates  on  the 
multiple  alarm  panel  or  when  any  ice 
accretion  is  detected  by  visual  observation  or 
other  cues. 

CAUTION:  Do  not  interrupt  the  automatic 
sequence  of  operation  of  the  leading  edge  de- 
ice  boots  once  it  is  turned  ON.  The  system 
should  be  turned  OFF  only  after  leaving  the 
Icing  conditions  and  after  the  protected 
surfaces  of  the  wing  are  free  of  ice." 


New  Requirements  of  this  AD 
Ice  Detector  Installation 

(b)  For  airplanes  identified  in  any  of  Parts 
I,  n,  III,  IV,  V,  and  VI  of  EMBRAER  Service 
Bulletin  120-30-0027,  Change  02,  dated 
December  3. 1997;  Change  03.  dated  June  26. 
1998;  or  Change  04.  dated  July  13, 1999: 
Within  30  days  after  the  effective  date  of  this 
AD.  install  an  ice  detector  system  in 
accordance  with  the  service  bulletin. 

Alternative  Methods  of  Compliance 

(c)(1)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Atlanta 
Aircraft  Certification  Office  (ACO),  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Atlanta  ACO. 

(2)  Alternative  methods  of  compliance, 
approved  previously  in  accordance  with  AD 
97-26-06,  amendment  39-10249,  are 
approved  as  alternative  methods  of 
compliance  with  this  AD. 


Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Atlanta  ACO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(e)  The  ice  detector  system  installation 
shall  be  done  in  accordance  with  EMBRAER 
Service  Bulletin  120-30-0027,  Change  02, 
dated  December  3.  1997;  EMBRAER  Service 
Bulletin  120-30-0027,  Change  03,  dated  June 
26, 1998;  or  EMBRAER  Service  Bulletin  120- 
30-0027,  Change  04.  dated  July  13. 1999. 
EMBRAER  Service  Bulletin  120-30-0027, 
Change  04.  dated  July  13. 1999.  contains  the 
following  list  of  effective  pages: 


Page  No. 


-4,  27-40,  43,  44,  67,  68,  93,  94  .... 
5-26,  41,  42,  45-66.  6^92.  95-108 


Change  level 
shown  on  page 


04 
03 


Date  shown  on 
page 


July  13,  1999. 
June  26,  1998. 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Empresa  Brasileira  de  Aeronautica  S.A. 
(EMBRAER),  P.O.  Box  343— CEP  12.225,  Sao 
Jose  dos  Campos — SP,  Brazil.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW..  Renton. 
Washington;  or  at  the  FAA.  Atlanta  Aircraft 
Certification  Office.  One  Crown  Center.  1895 
Phoenix  Boulevard,  suite  450.  Atlanta. 
Georgia;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW..  suite 
00.  Washington,  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Brazilian  airworthiness  directive  97-06- 
03R1,  dated  December  15, 1997. 
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EfEective  Date 

(f)  This  amendment  becomes  effective  on 
March  5,  2001. 

Issued  in  Renton,  Washington,  on  January 
17,2001. 

Dorenda  D.  Baker, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  01-2009  Filed  1-26-01;  8:45  am) 

BIUJNQ  COOC  4»10-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  9»-Niyi-365-AD;  AmendnMnt 
39-12091;  AD  2001-02-07] 

RIN  212a-AA64 

Airworthiness  Directives;  Boeing 
Model  767  Series  Airplanes  Powered 
by  Pratt  &  Whitney  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  767 
series  airplanes  powered  by  Pratt  & 
Whitney  engines,  that  requires 
modification  of  the  nacelle  strut  and 
wing  structure.  The  actions  specified  by 
this  AD  are  intended  to  prevent  fatigue 
cracking  in  primary  strut  structure  and 
consequent  reduced  structviral  integrity 
of  the  strut. 

DATES:  Effective  March  5,  2001. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  5, 
2001. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 


from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle. 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Rehrl,  Aerospace  Engineer, 
Airframe  Branch.  ANM-120S.  FAA. 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton. 
Washington  98055-4056;  telephone 
(425)  227-2783;  fax  (425)  227-1181. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  767  series  airplanes  powered  by 
Pratt  &  Whitney  engines  was  published 
in  the  Federal  Register  on  July  10,  2000 
(65  FR  42306).  That  action  proposed  to 
require  modification  of  the  nacelle  strut 
and  wing  structure. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 
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Change  the  Word  "Damage"  Used  in 
Paragraph  (c) 

One  commenter  requests  that  the 
word  "damage"  specified  in  paragraph 
(c)  of  the  proposed  rule  be  changed  to 
"cracking  or  corrosion,"  to  avoid 
unnecessary  work  and  delays.  The 
commenter  states  that,  during 
accomplishment  of  the  repair  specified 
in  paragraph  (c)  of  the  proposal,  it 
encountered  several  conditions  when 
approval  was  required  for  using 
oversized  fasteners,  tooling  damage, 
tolerance  changes,  and  minor  trimming 
of  parts. 

The  FAA  concurs  with  the 
commenter's  request.  The  definition  of 
"damage,"  as  described  in  this  AD,  is 
cracking  or  corrosion.  But,  with  respect 
to  the  deviations  specified,  only  the 
deviations  that  exceed  currently 
published  limits  (Structural  Repair 
Manual,  process  specifications  defined 
in  the  service  bulletin)  would  need  an 
alternative  method  of  compliance 
(AMOC).  Paragraph  (c)  of  this  AD  has 
been  revised  to  add  the  words  "cracking 
or  corrosion"  in  parenthesis  after  the 
word  "damage". 

Approval  of  Repairs  by  Designated 
Engineering  Representative  (DER) 

One  commenter  requests  that  the 
proposal  include  a  provision  for 
approval  of  AMOC's  by  a  Boeing  DER, 
instead  of  by  the  Manager  of  the  Seattle 
Aircraft  Certification  Office  (AGO).  The 
commenter  states  that  this  provision 
will  result  in  a  more  efficient  and  timely 
repair  approval  process.  The  FAA 
partially  concurs  with  the  commenter's 
request.  Accomplishment  of  the  repair 
in  accordance  with  a  method  approved 
by  the  Manager  is  still  acceptable,  but 
paragraph  (c)  of  this  AD  has  been 
revised  to  add  the  DER  approval  as  an 
option  for  accomplishment  of  the  repair. 

Clarify  Certain  Wording  in  Paragraph 
(a) 

One  commenter  notes  that  certain 
wording  in  paragraph  (a)  of  the  proposal 
which  states,  in  part,  "*  *  *  the 
conditions  described  in  paragraphs  1 
and  2  (interim  inspection  requirements) 
of  page  67  have  been  met."  The 
commenter  recommends  that  the 
additional  interim  inspection 
requirements  referred  to  in  this 
paragraph  be  more  apparent  in  the 
proposed  AD.  The  FAA  infers  that  the 
commenter  is  questioning  what  is  meant 
by  the  term  "conditions"  as  specified  in 
paragraph  (a)  of  the  final  rule.  For  that 
reason,  paragraph  (a)  of  this  AD  has 
been  revised  to  define  the  word 
"conditions"  as,  "*   *   *  the  corrosion 
prevention  and  control  program 


inspections  as  described  in  paragraphs  1 
and  2  of  Figure  1  have  been  met." 

Revise  Paragraph  (a)  to  Reference  Figure 
1 
One  commenter  requests  paragraph 

(a)  of  the  proposal  be  revised  to 
reference  Figure  1  of  Boeing  Service 
Bulletin  767-54-0080,  dated  October  7, 

1999,  instead  of  page  67.  The 
commenter  states  that  this  change 
would  prevent  confusion  if  the  service 
bidletin  is  revised  in  the  future.  The 
FAA  concins,  because  Figure  1  is  on 
page  67  and  includes  the  flight  cycle 
threshold  formula,  paragraph  (a)  of  the 
final  rule  has  been  revised  to  specify 
Figure  1. 

Revise  Service  Information  References 

One  commenter  indicates  the 
following: 

(1)  There  is  a  typographical  error  in 
one  of  the  service  bulletin  numbers 
shown  in  the  cost  impact  section  and  in 
paragraph  (b)  of  the  proposal.  The 
proposal  refers  to  Boeing  Service 
BiUletin  767-53-0069;  however,  the 
number  should  be  767-54-0069; 

(2)  Boeing  Service  Bulletin  767-54- 
0069,  Revision  2,  dated  August  31, 

2000,  is  the  latest  revision  of  the  service 
bulletin  specified  in  paragraph  (b)  of  the 
proposal  and  should  be  referenced  in 
the  final  nde; 

(3)  Information  notice  (IN)  02,  dated 
November  22,  1999,  should  be  included 
for  Boeing  Service  Bulletin  767-57- 
0053,  Revision  2,  specified  in  paragraph 

(b)  of  the  proposal; 

(4)  Boeing  Service  Bidletin  767- 
57A0070,  dated  March  2,  2000,  should 
be  added  to  the  list  of  prior  or 
concurrent  service  bidletins  referenced 
in  paragraph  (b)  of  the  proposal.  The 
commenter  notes  that  this  service 
bulletin  corrects  a  potential  fatigue 
problem  on  certain  early-production 
airplanes  by  removing  and  replacing  the 
wing  front  spar  outboard  pitch  load 
fitting  with  an  imoroved  design. 

The  FAA  partially  concins  with  the 
commenter  as  follows: 

(1)  The  FAA  has  verified  that  there  is 
a  typographical  error  in  the  service 
bulletin  number  referenced  in  the 
proposal,  as  noted  by  the  commenter, 
and  the  number  has  been  corrected  in 
the  final  rule. 

(2)  Boeing  Service  Bulletin  767-54- 
0069,  Revision  2,  dated  August  31, 
2000,  has  been  added  to  the  final  rule 
as  an  additional  source  of  service 
information  for  accomplishment  of  the 
applicable  actions  as  specified  in  the 
final  rule.  The  actions  described  in 
Revision  2  are  essentially  the  same  as 
those  in  Revision  1 ,  which  was 
referenced  in  the  proposal  as  the 


appropriate  source  of  service 
information  for  accomplishment  of 
certain  prior  or  conciurent  actions. 

(3)  The  FAA  does  not  have  a  copy  of 
IN  02,  dated  November  22, 1999,  to 
Boeing  Service  Bulletin  767-57-0053, 
Revision  2.  The  commenter  can  provide 
this  notice  to  the  FAA  with  a  request  for 
an  approval  of  an  alternative  method  of 
compliance  per  paragraph  (d)  of  this 
final  rule. 

(4)  The  FAA  has  reviewed  Boeing 
Alert  Service  Bulletin  767-5  7A0070, 
dated  March  2,  2000,  and  has 
determined  that,  although  that  service 
bulletin  specifies  replacing  the  outboard 
pitch  load  fitting  of  the  wing  front  spar 
with  an  improved  design,  it  is  not 
directly  related  to  this  final  rule  and 
will  be  addressed  at  a  later  time  by  a 
separate  rulemaking  action. 

Request  To  Extend  Compliance  Time 

One  commenter  requests  that  the 
compliance  time  required  by  paragraph 
(a)  of  the  proposed  AD  be  revised  to 
allow  for  compliance  at  the  later  of  the 
times  specified.  The  commenter  states 
that  there  is  a  concern  with  the 
threshold  based  on  20  years  since  the 
date  of  manufactxue  or  "as  defined  by 
the  flight  cycle  threshold  formula"  in 
paragraph  (a)  of  the  proposal,  because 
the  compliance  time  is  "whichever 
occurs  first."  The  commenter  adds  that 
it  has  met  the  requirements  originally 
agreed  upon  and  has  planned 
accomplishment  of  the  Strut 
Improvement  Program  (SIP)  based  on 
the  optional  flight  cycle  formula  at  the 
next  (20C)  maintenance  check. 

The  FAA  does  not  concur.  In 
developing  an  appropriate  compliance 
time  for  the  modification  specified  in 
paragraph  (a)  of  this  AD,  the  FAA 
considered  not  only  the  degree  of 
urgency  associated  with  addressing  the 
subject  imsafe  condition,  but 
accomplishment  of  the  required 
modification  within  an  interval  of  time 
(the  earlier  of  the  times  specified)  that 
parallels  normal  scheduled  maintenance 
for  the  majority  of  affected  operators. 
However,  under  the  provisions  of 
paragraph  (d)  of  the  final  rule,  the  FAA 
may  approve  requests  for  adjustments  to 
the  compliance  time  if  data  are 
submitted  to  substantiate  that  such  an 
adjustment  would  provide  an  acceptable 
level  of  safety.  No  change  to  the  final 
nde  is  necessary  in  this  regard. 

Recovnmendation  To  Add  a  Note 

One  conunenter  requests  that  the 
initial  time  of  accomplishment  for  the 
additional  interim  inspection  service 
bulletins  referred  to  in  paragraph  (b)  of 
the  proposed  rule  be  clarified.  The 
commenter  states  that,  at  the  all- 
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sperators'  SIP  meeting,  held  in 
November  1999,  the  manufactiner  stated 
that  the  interim  inspection  service 
bulletins  were  only  required  prior  to  20 
years  of  age  in-service,  or  writhin  the 
individual  service  bulletin  limits, 
whichever  occurs  later,  if  the  flight 
cycle  formula  was  used  to  exceed  the 
20-year  calendar  limit.  The  commenter 
further  states  that  this  is  acceptable 
since  these  inspections  would  not  be 
required  on  airplanes  being  modified  at 
20  years  of  age,  and  accomplishment  of 
these  inspections  after  20  years  of  age 
would  ensine  continued  safety.  The 
commenter  recommends  a  note  be 
added  after  paragraph  (a)  of  the 
proposed  rule,  as  follows:  "Note:  If  the 
flight  cycle  formula  is  used  to  defer 
modification  accomplishment  of  service 
bulletin  767-54-0080  beyond  20  years 
of  age,  initial  accomplishment  of  the 
inspections  per  the  service  bulletins 
listed  in  paragraph  2  of  service  bulletin 
767-54-0080,  Figure  1,  must  begin  prior 
to  20  years  of  age,  or  within  the 
individual  service  bulletin  limits, 
whichever  occvirs  later." 

The  FAA  does  not  concvu  with  the 
commenter's  recommendation. 
Operators  that  want  to  use  the  flight 
cycle  threshold  formula  must 
accomplish  the  referenced  service 
bulletins  prior  to  reaching  20  years 
since  date  of  manufacture  of  the 
airplane.  This  means  that  by  20  years, 
the  operator  must  have  done  either  the 
terminating  action  in  the  service 
bidletin,  or  it  must  have  performed  at 
least  the  first  recommended  service 
bulletin  inspection  and  the  follow-on 
actions  described  in  the  service  bulletin. 
No  change  to  the  final  rule  is  necessary 
in  this  regard. 

Request  To  Revise  Cost  Impact 
\formation 

Two  commenters  request  the  cost 
impact  information  in  the  proposal  be 
revised.  One  commenter  states  that  the 
prior  and  concurrent  service  bulletin 
requirements  referenced  in  the  proposal 
do  not  match  the  hours  specified  in  the 
cost  impact  section.  The  commenter 
adds  that  the  cost  impact  is  significanUy 
more  than  the  cost  estimate  in  the 
proposal  or  the  work  hours  in  the 
service  bulletins,  which  will  be 
allocated  for  warranty  reimbursement 
given  by  the  manufacturer.  The 
commenter  gave  cost  estimate 
comparisons  of  the  additional  work 
hours  for  access  and  close-up  as 
specified  in  the  service  bulletins,  and 
the  costs  it  incurred  accomplishing  the 
actions. 

A  second  commenter  states  that  the 
actual  labor  for  accomplishment  of  the 
actions  specffied  in  the  proposal  is 


ir 


significanUy  higher  than  the  estimate  in 
the  service  bulletins.  The  commenter 
notes  that  it  will  require  a  minimum  of 
2,978  work  hours  for  its 
accomplishment  of  the  actions,  and  the 
estimate  does  not  include  non-routine 
labor. 

The  FAA  does  not  concur  with  the 
commenters'  request.  The  economic 
analysis  of  the  AD  is  limited  only  to  the 
cost  of  actions  actually  required  by  the 
rule.  It  does  not  consider  the  costs  of 
"on  condition"  actions,  such  as 
repairing  damage  to  the  airplane 
structure  detected  during  a  required 
inspection  ("repair,  if  necessary").  Such 
"on-condition"  repair  actions  would  be 
required  to  be  accomplished — regardless 
of  AD  direction — in  order  to  correct  an 
unsafe  condition  identified  in  an 
airplane  and  to  ensure  operation  of  that 
airplane  in  an  airworthy  condition,  as 
required  by  the  Federal  Aviation 
Regulations.  In  addition,  the  FAA 
recognizes  that,  in  accomplishing  the 
requirements  of  any  AD,  operators  may 
incur  "incidental"  costs  in  addition  to 
the  "direct"  costs.  The  cost  analysis  in 
AD  rulemaking  actions,  however, 
typically  does  not  include  incidental 
costs,  such  as  the  time  required  to  gain 
access  and  close  up;  planning  time;  or 
time  necessitated  by  other 
administrative  actions.  Because 
incidental  costs  may  vary  significandy 
from  operator  to  operator,  they  are 
almost  impossible  to  calculate.  No 
change  to  the  final  rule  is  necessary  in 
this  regard. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  233 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
76  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD.  It  will  take 
approximately  708  work  hours  per 
airplane  to  accomplish  the  modification 
of  the  nacelle  strut  and  wing  structure 
described  in  Boeing  Service  Bulletin 
767-54-0080,  at  an  average  labor  rate  of 
$60  per  work  hour.  Required  parts  will 
be  provided  at  no  cost  by  the  airplane 
manufacturer.  Based  on  these  figures, 
the  cost  impact  of  the  modification 
required  by  this  AD  on  U.S.  operators  is 


estimated  to  be  $3,228,480,  or  $42,480 
per  airplane. 

It  will  take  approximately  106  work 
hours  per  airplane  to  accomplish  the 
actions  described  in  Boeing  Service 
Bulletin  767-54-0069,  Revision  1  or 
Revision  2,  at  an  average  labor  rate  of 
$60  per  work  hour.  Required  parts  will 
be  provided  at  no  cost  by  the  airplane 
manufacturer.  Based  on  these  figures, 
the  cost  impact  of  these  required  actions 
on  U.S.  operators  is  estimated  to  be 
$483,360,  or  $6,360  per  airplane. 

It  will  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
actions  described  in  Boeing  Service 
Bulletin  767-54-0083,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  will  be  provided  at  no 
cost  by  the  airplane  manufacturer.         ~~ 
Based  on  these  figures,  the  cost  impact 
of  these  required  actions  on  U.S. 
operators  is  estimated  to  be  $4,560,  or 
$60  per  airplane. 

It  will  take  approximately  2  work 
hours  per  airplane  to  accomplish  the 
actions  described  in  Boeing  Service 
Bulletin  767-54-0088,  Revision  1,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Required  parts  will  be  provided  at  no 
cost  by  the  airplane  manufacturer. 
Based  on  these  figures,  the  cost  impact 
of  these  required  actions  on  U.S. 
operators  is  estimated  to  be  $9,120,  or 
$120  per  airplane. 

It  will  take  approximately  20  work 
hours  per  airplane  to  accomplish  the 
actions  described  in  Boeing  Service 
Bulletin  767-54A0094,  Revision  1,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Required  parts  wUl  be  provided  at  no 
cost  by  the  airplane  manufacturer. 
Based  on  these  figures,  the  cost  impact 
of  these  required  actions  on  U.S. 
operators  is  estimated  to  be  $91,200,  or 
$1,200  per  airplane. 

It  will  take  approximately  5  work 
hours  per  airplane  to  accomplish  the 
actions  described  in  Boeing  Service 
Bulletin  767-57-0053,  Revision  2,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  these  required  actions  on  U.S. 
operators  is  estimated  to  be  $22,800,  or 
$300  per  airplane. 

It  will  take  approximately  16  work 
hours  per  airplane  to  accomplish  the 
actions  described  in  Boeing  Service 
Bulletin  767-29-0057,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  will  be  provided  at  no 
cost  by  the  airplane  manufacturer. 
Based  on  these  figures,  the  cost  impact 
of  these  required  actions  on  U.S. 
operators  is  estimated  to  be  $72,960,  or 
$960  per  adrplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 


8088 


Federal  Register /Vol.  66,  No.  19 /Monday,  January  29,  2001 /Rules  and  Regulations 


the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  futvire  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actiially  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

EegHlatory  Impact 

The  regidations  adopted  herein  will 
not  have  a  substantial  direct  effiect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  undw 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regidatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
amtained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  A00RE8SES. 

Liat  of  Subjecti  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorpwation  by  reference. 
Safety. 

Adqution  of  the  Anumdment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AtRWOfrmmESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2001-02-07    Boeing:    Amendment  39- 
12091.  Docket  99-NM-365-AD. 

Applicability:  Model  767  series  airplanes 
powered  by  Pratt  a  Whitney  engines,  line 
numbers  1  through  663  inclusive,  certificated 
in  any  category. 

Note  1:  This  AD  applies  to  each  aiqilane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue  cracking  in  primary 
strut  structure  and  consequent  reduced 
structural  integrity  of  the  strut,  accomplish 
the  follo%iring: 

Modificatioiis 

(a)  When  the  airplane  has  reached  the 
flight  cycle  threshold  as  defined  by  the  flight 
cycle  threshold  formula  described  in  Figure 

1  of  Boeing  Service  Bulletin  767-54-0080. 
dated  October  7, 1999,  or  within  20  years 
since  the  date  of  manufacture,  whichever 
occurs  first:  Modify  the  nacelle  strut  and 
wing  structure  on  both  the  left  and  right  sides 
of  the  airplane,  in  accordance  with  the 
service  bulletin.  Use  of  the  Hight  cycle 
threshold  formula  described  in  Figure  1  of 
the  service  bulletin  is  an  acceptable 
alternative  to  the  20-year  threshold,  provided 
the  corrosion  prevention  and  control  program 
inspections,  as  described  in  paragraphs  1  and 

2  of  Figure  1,  have  been  met. 

(b)  Prior  to  or  conctirrently  with  the 
accomplishment  of  the  modification  of  the 
nacelle  strut  and  wing  structure  required  by 
paragraph  (a)  of  this  AD;  as  specified  in 
paragraph  I.D.,  Table  2,  on  page  8  of  Boeing 
Service  BuUetin  767-54-0080,  dated  October 
7, 1999;  accomplish  the  actions  specified  in 
Boeing  Service  Bulletins  767-54-0069, 
Revision  1,  dated  January  29. 1998.  or 
Revision  2.  dated  August  31,  2(XX);  767-54- 
0083.  dated  September  17. 1998;  767-54- 
0088.  Revision  1.  dated  July  29. 1999:  767- 
54A0094.  Revision  1.  dated  September  16. 
1999;  767-57-0053,  Revision  2,  dated 
September  23. 1999;  and  767-29-0057,  dated 
Decemlter  16, 1993,  including  Notice  of 
Status  Change  NSC  1.  dated  November  23. 


service  bulletins.  Accomplishment  of  this 
paragraph  constitutes  terminating  action  for 
the  repetitive  inspections  required  by  AD  94- 
11-02,  amendment  39-8918.  and  AD  99-07- 
06,  amendment  39-11091. 

Note  2:  Paragraph  (b)  of  this  AD  specifies 
prior  or  concurrent  accomplishment  of 
Boeing  Service  Bulletin  767-57-0053, 
Revision  2.  dated  September  23, 1999; 
however.  Table  2,  on  page  8  of  Boeing 
Service  Bulletin  767-54-0080.  dated  October 
7, 1999,  specifies  prior  or  concurrent 
accomplishment  of  the  original  issue  of  the 
service  bulletin.  Therefore,  accomplishment 
of  the  applicable  actions  specified  in  Boeing 
Service  Bulletin  767-57-0053,  dated  )une  27, 
1996,  or  Revision  1.  dated  October  31. 1996. 
prior  to  the  effective  date  of  this  AD,  is 
considered  acceptable  for  compliance  with 
the  actions  required  by  paragraph  (b)  of  this 
AO. 

Repair 

(c)  If  any  damage  (corrosion  or  cracking]  to 
airplane  structure  is  found  during  the 
accomplishment  of  the  modification  required 
by  paragraph  (a)  of  this  AD;  and  the  service 
bulletin  specifies  to  contact  Boeing  for 
appropriate  action:  Prior  to  further  flight, 
repair  in  accordance  with  a  method  approved 
by  the  Manager.  Seattle  Aircraft  Certification 
Office  (ACO).  FAA;  or  in  accordance  with 
data  meeting  the  type  certification  basis  of 
the  airplane  approved  by  a  Boeing  Company 
Designated  Engineering  Representative  who 
has  been  authorized  by  the  FAA  to  make 
such  findings.  For  a  repair  method  to  be 
approved  by  the  Manager,  Seattle  ACO,  as 
required  by  this  paragraph,  the  Manager's 
approval  letter  must  specifically  reference 
this  AD. 

Alternative  Madiods  of  Complianoa 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
conunents  and  then  send  it  to  the  Manager, 
Seattle  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  firom  the  Seattle  ACO. 

Special  Fli^t  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporatioo  by  RafBrance 

(f)  Except  as  provided  by  paragraph  (c)  of 
this  AD,  the  actions  shall  be  done  in 
accordance  with  the  following  Boeing  service 


Antiiority:  49  U.S.C  106(g).  40113. 44701. 

1994;  as  applicable;  in  accordance  with  those     bulletins,  as  applicabU 

i: 

Service  bulletin  No. 

Revision  level 

Dale 

767-54-0080  

Original 

October?  1999 

787— 'tiA-MWS 

January  29,  1996. 
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Service  bulletin  No. 


767-54-0069  

767-54-0083  

767-54-0088  

767-54A0094  

767-57-0053  

767-29-0057  

767-29-0057  NSC  1 


Revision  level 


Original 
1  

1  

2  

Original 
Original 


Date 


August  31.  2000. 
September  17.  1998. 
July  29,  1999. 
September  16,  1999. 
September  23,  1999. 
December  16,  1993. 
November  23,  1994. 


This  incorporation  by  reference  was 
Approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and"l  CFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle.  Washington  98124- 
2207.  Copies  may  be  inspected  at  the  FAA. 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW..  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Effective  Date 

(g)  This  amendment  becomes  effective  on 
March  5,  2001. 


Issued  in  Renton,  Washington,  on  January 
17,  2001. 
Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  01-1947  Filed  1-26-01;  8:45  am] 
BIUJNG  CODE  4S10-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 

23  CFR  Part  777 

[FHWA  Docket  No.  FHWA-97-2514;  96-8] 

RIN2125-AD78 

Mitigation  of  Impacts  to  Wetlands  and 
Natural  Habitat 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTK)N:  Final  rule;  delay  of  effective 
date. 

SUMMARY:  The  Federal  Highway 
Administration  (FHWA)  is  delaying  the 
effective  date  of  the  final  rule  it 
published  on  December  29,  2000  (65  FR 
82913],  concerning  the  mitigation  of 
impacts  to  wetlands  and  natural  habitat. 
The  original  effective  date  of  this  final 
rule  was  January  29,  2001.  The  new 
effective  date  of  this  rule  is  March  30. 
2001.  The  delayed  effective  date  will 
provide  the  Administration  an 
opportunity  to  review  this  final  rule. 
DATES:  The  effective  date  of  the  rule 
amending  23  CFR  part  777  published  at 
65  FR  82913,  December  29,  2001,  is 
delayed  from  January  29,  2001  imtil 
March  30,  2001. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Paul  Garrett,  Office  of  Natiual 
Environment,  (303)  969-5772,  ext.  332, 
email  address: 

pauI.garrett@fhwa.dot.gov;  FHWA  555 
Zang  Street;  Lakewood,  CO  80228  office 
hoius  are  from  8  a.m.  to  5  p.m.,  m.t., 
Monday  through  Friday,  except  Federal 
holidays;  or  Mr.  Robert  Black,  Office  of 
the  Chief  Counsel,  HCC-30,.i202)  366- 
1359,  email  address: 
robert.black@fhwa.dot.gov,  400  Seventh 
Street,  SW..  Washington,  DC  20590- 
0001,  Office  hours  are  from  7:45  a.m.  to 
4:15  p.m.,  e.t.,  Monday  through  Friday, 
except  Federal  holidays. 

SUPPLEMENTARY  INFORMATION:  The 

FHWA  believes  good  cause  exists  to 
publish  this  rule  delaying  the  effective 
date  of  the  FHWA's  December  29  final 
rule  on  Mitigation  of  Impacts  to 
Wetlands  and  Natural  Habitat,  and 
making  such  delay  effective  upon 
publication  of  this  rule.  Because  the 
December  29  published  final  rule  would 
have  gone  into  effect  on  January  29, 
2001,  it  would  be  impracticable  to 
provide  prior  notice  and  opportimity  for 
public  comment.  In  addition  it  would  be 
contrary  to  the  public  interest  to  permit 
the  rule  to  go  into  effect  as  previously 
scheduled  without  giving  the 
Administration  an  opportunity  to 
review  the  rule  in  accordance  with  the 
memorandiun  of  January  20,  2001,  from 
the  Assistant  to  the  President  and  Chief 
of  Staff,  entitled  "Regulatory  Review 
Plan,"  published  in  the  Federal  Register 
onjanuary  24,  2001. 

Issued  on:  January  25.  2001. 
Anthony  R.  Kane, 
Executive  Director. 
[FR  Doc.  01-2534  Filed  1-26-01;  8:45  am] 

BtLUNG  CODE  4910-23-41 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  80 
[FRL-6940-4] 
RIN  2060-AI60 

Petition  by  American  Samoa  for 
Exemption  From  Anti-Dumping 
Requirements  for  Conventional 
Gasoline:  Delay  of  Effective  Date 

agency:  Environmental  Protection 

Agency. 

ACTION:  Final  rule;  delay  of  effective 

date. 

SUMMARY:  In  accordance  with  the 
memorandum  of  January  20,  2001,  from 
the  Assistant  to  the  President  and  Chief 
,  of  Staff,  entitled  "Regulatory  Review 
Plan,"  published  in  the  Federal  Register 
on  January  24,  2001,  this  action 
temporarily  delays  for  60  days  the 
effective  date  of  the  rule  entitled 
Petition  by  American  Samoa  for 
Exemption  from  Anti-Ehunping 
Requirements  for  Conventional 
Gasoline,  published  in  the  Federal 
Register  on  November  29,  2000,  65  FR 
71067.  That  rule  grants  a  petition  by  the 
Territory  of  American  Samoa  for 
exemption  fi-om  the  Clean  Air  Act's 
anti-dumping  requirements  for  gasoline 
sold  in  the  United  States  after  January 
1,  1995.  To  the  extent  that  5  U.S.C.  553 
or  42  U.S.C.  7607(d)  applies  to  this 
action,  it  is  exempt  from  notice  and 
comment  because  it  constitutes  a  rule  of 
procedure  imder  5  U.S.C.  553(b)(A). 
Alternatively,  the  Agency's 
implementation  of  this  rule  without 
opportimity  for  public  comment, 
effective  inmiediately  upon  publication 
today  in  the  Federal  Register,  is  based 
on  the  good  cause  exceptions  in  5  U.S.C. 
553(b)(B)  and  553(d)(3),  in  that  seeking 
public  comment  is  impracticable, 
lumecessary  and  contrary  to  the  public 
interest.  The  temporary  60-day  delay  in 
effective  date  is  necessary  to  give 
Agency  officials  the  opportunity  for 
fiuther  review  and  consideration  of  new 
regulations,  consistent  with  the 
Assistant  to  the  F*resident's 
memorandum  of  January  20,  2001. 
Given  the  imminence  of  the  effective 
date,  seeking  prior  public  comment  on 
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this  temporary  delay  would  have  been 
impractical,  as  well  as  contrary  to  the 
public  interest  in  the  orderly 
promulgation  and  implementation  of 
regulations. 

DATES:  The  effective  date  of  the  rule 
tided  Petition  by  American  Samoa  for 
Exemption  from  Anti-Dumping 
Requirements  for  Conventional 
Gasoline,  published  in  the  Federal 
Register  on  November  29,  2000,  at  65 
FR  71067,  is  delayed  for  60  days,  from 
January  29,  2001  to  a  new  effective  date 
ofMarch30,2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  Winstead  McCall  at  (202)  564- 
9029,  facsimile:  (202)  565-2085,  e-mail 
address: 
McCall.mwinstead@epamail.epa.gov. 

Dated:  January  25,  2001. 
W.  Michael  McCobe, 
Acting  Administrator 
[FR  Doc.  01-2559  Filed  1-26-01;  8:45  am] 
HLUNG  cooe  asao-so-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 
[FRL-6940-3] 

Georgia:  Final  Authorization  of  State 
Hazarckxis  Waste  Management 
Program  Revision:  Delay  of  Effective 


agency:  Environmental  Protection 

Agency. 

ACTION:  Final  nde;  delay  of  effective 

date. 

SUMMARY:  In  accordance  with  the 
memorandum  of  January  20,  2001,  from 
the  Assistant  to  the  President  and  Chief 
of  Staff,  entiUed  "Regulatory  Review 
Plan,"  published  in  the  Federal  Register 
on  January  24,  2001,  this  action 
temporarily  delays  for  60  days  the 
effective  date  of  the  rule  entitled 
Georgia:  Final  Authorization  of  State 
Hazardous  Waste  Management  Program 
Revision,  pubhshed  in  the  Federal 
Register  on  ^4ovember  28,  2000,  65  FR 
70804.  Georgia  has  applied  to  the 
Environmental  Protection  Agency  (EPA 
or  the  Agency)  for  final  authorization  of 
the  changes  to  its  hazardous  waste 
program  vmder  the  Resoiut:e 
Conservation  and  Recovery  Act  (RCRA). 
EPA  has  determined  that  these  changes 
satisfy  all  requirements  needed  to 
qualify  for  final  authorization,  and  that 
mle  authorizes  the  State's  changes.  To 
the  extent  that  5  U.S.C.  553  applies  to 
this  action,  it  is  exempt  from  notice  and 
comment  because  it  constitutes  a  rule  of 
procedure  under  5  U.S.C.  553(b)(A). 


Alternatively,  the  Agency's 
implementation  of  this  rule  without 
opportimity  for  public  comment, 
effective  immediately  upon  publication 
today  in  the  Federal  Register,  is  based 
on  the  good  cause  exceptions  in  5  U.S.C. 
553(b)(B)  and  553(d)(3),  in  that  seeking 
public  comment  is  impracticable, 
unnecessary  and  contrary  to  the  public 
interest.  The  temporary  60-day  delay  in 
effective  date  is  necessary  to  give 
Agency  officials  the  opportunity  for 
further  review  and  consideration  of  new 
regulations,  consistent  with  the 
Assistant  to  the  President's 
memorandum  of  January  20,  2001. 
Given  the  imminence  of  the  effective 
date,  seeking  prior  public  comment  on 
this  temporary  delay  would  have  been 
impractical,  as  well  as  contrary  to  the 
public  interest  in  the  orderly 
promulgation  and  implementation  of 
regulations. 

DATES:  The  effective  date  of  the  rule 
titled  Georgia:  Final  Authorization  of 
State  Hazardous  Waste  Management 
Program  Revision,  published  in  the 
Federal  Register  on  November  28,  2000, 
at  65  FR  70804,  is  delayed  for  60  days, 
from  January  29,  2001  to  a  new  effective 
date  of  March  30,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Narindar  Kimiar,  Chief,  RCRA  Programs 
Branch,  Waste  Management  Division, 
U.S.  Environmental  Protection  Agency, 
The  Sam  Nunn  AUanta  Federal  Center, 
61  Forsyth  Street.  SW,  Atlanta,  Georgia 
30303-8960;  (404)  562-8440. 

Dated:  January  25,  2001. 
W.  Michael  McCalie, 
Acting  Administrator. 
[FR  Doc.  01-2560  Filed  1-26-01;  8:45  am) 

BNJJNO  CODE  6660-40-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  0 
[FCC  00-450] 

Formalized  Structure  and 
Reeponeibllltlee  of  the  Local  and  State 
Government  Advieory  Committee 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  formalizes  the 
structure  and  responsibilities  of  the 
Local  and  State  Government  Advisory 
Committee  (LSGAC).  The  LSGAC 
currently  is  comprised  of  15  elected  and 
appointed  officers  of  municipal,  county, 
state,  and  tribal  governments. 
DATES:  E^ctive  January  29,  2001. 


FOR  FURTHER  INFORMATION  CONTACT: 
Emily  Hoffiiar,  FCC  Liaison  to  the 
LSGAC,  Common  Carrier  Bureau,  (202) 
418-1500. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  a  Commission's  Order 
released  on  January  8,  2001.  The  full 
text  of  this  document  is  available  for 
public  inspection  diuing  regular 
business  hours  in  the  FCC  Reference 
Center,  Room  CY-A257,  445  Twelfth 
Street,  SW.,  Washington,  DC  20554. 

1.  In  this  Order,  we  formalize  the 
structiu^  and  responsibilities  of  the 
Local  and  State  Government  Advisory 
Committee  (LSGAC)  by  adopting  a  new 
Subpart  G,  §0.701  of  the  Commission's 
rules.  The  LSGAC  currently  is 
comprised  of  15  elected  and  appointed 
officers  of  municipal,  county,  state,  and 
tribal  governments.  Since  its  inception 
in  1997,  the  LSGAC  has  provided  advice 
and  information  to  the  Commission  on 
key  issues  relevant  to  the  LSGAC, 
including  public  rights-of-way,  facilities 
siting,  universal  service,  removal  of 
barriers  to  competitive  entry,  public 
safety  conununications,  and  various 
issues  regarding  implementation  of  the 
Telecommunications  Act  of  1996. 
Meetings  held  between  the  LSGAC  and 
the  Commission  concern  the 
management  or  implementation  of 
Commission  programs  that  expliciUy  or 
inherently  share  intergovernmental 
responsibilities  or  administration  with 
local,  county,  state,  or  tribal 
governments. 

2.  We  expect  the  LSGAC  will 
continue  to  facilitate  intergovernmental 
communication  between  local  and  state 
governments  and  the  Commission.  We 
therefore  believe  it  is  appropriate  to 
recognize  in  our  rules  the  important  role 
that  the  LSGAC  plays  and  to  formalize 
its  structure  and  duties.  The  new  rules 
therefore  specify  the  number  of  LSGAC 
members,  as  well  as  membership 
categories,  to  ensure  that  the  LSGAC 
continues  to  reflect  a  diverse 
representation  of  miuiicipal,  coimty, 
state  and  tribal  governments.  Consistent 
with  its  current  structxire,  the  new  rules 
states  that  there  shall  be  15  members  of 
the  LSGAC,  comprised  as  follows:  six 
elected  municipal  officials  (city  mayors 
and  city  council  members);  three  elected 
county  officials  (county  commissioners 
or  council  members);  one  elected  or 
appointed  local  government  attorney; 
one  elected  state  executive  (governor  or 
lieutenant  governor);  two  elected  state 
legislators;  one  elected  or  appointed 
public  utilities  or  public  service 
commissioner,  and  one  elected  or 
appointed  Native  American  tribal 
representative.  The  LSGAC  members 
shall  select  two  members,  a  Chair  and 
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vice  Chair,  to  serve  as  leaders  of  the 
Committee.  In  the  event  of  vacancies, 
the  Chairman  of  the  Commission  shall 
seek  nominations  through  issuance  of  a 
Public  Notice  and  shall  appoint  new 
members  to  the  LSGAC.  At  his 
discretion,  the  Chairman  may  replace 
LSGAC  members  using  this  same 
appointment  process. 

3.  To  ensvue  the  continued 
effectiveness  of  the  LSGAC,  members  of 
the  LSGAC  are  required  to  attend  a 
minimum  of  fifty  percent  of  the 
meetings  held  yearly.  Failure  to  meet 
this  attendance  requirement  will  result 
in  loss  of  membership  in  the  LSGAC, 
subject  to  the  discretion  of  the  LSGAC 
chair.  Vacancies  resulting  from  failure 
to  meet  the  attendance  requirement  will 
be  filled  through  the  nomination 
process  described. 

4.  Members  of  the  LSGAC  are 
responsible  for  travel  and  other 
incidental  expenses  inctured  while  on 
LSGAC  business  and  shall  not  be 
reimbursed  for  such  expenses  by  the 

iommission. 

5.  The  rule  adopted  herein  is  a  rule  of 
iagency  organization,  procedure  and 
practice,  and  the  notice  and  comment 
and  effective  date  provisions  of  the 
Administrative  Procedure  Act  are 
therefore  inapplicable.  See  5  U.S.C. 
553(b)(3)(A),  (d).  Pursuant  to  sections 
4(i),4(j),and303(r)ofthe 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i),  154(j),  and 
303(r),  Subpart  G,  §0.701  of  the  Rules 
and  Regiilations  of  the  Federal 
Commiuiications  Commission,  47  CFR 
0.701,  is  adopted  as  set  forth,  to  be 
effective  January  29,  2001. 

List  of  SubiectB  in  47  CFR  Part  0 

Freedom  of  information,  Government 
publications.  Organization  and 
functions.  Sunshine  Act. 

Federal  Communications  Commission. 

Magalie  Roman  Solas, 

Secretary. 

Rule  Change 

I  For  the  reasons  discussed  in  the 
jreamble,  the  Federal  Communications 

Commission  amends  47  CFR  part  0  as 

follows: 

PART  0— COMMISSION 
ORGANIZATION 

1.  The  authority  citation  for  part  0 
continues  to  read  as  follows: 


Sul>part  G— Intergovernmental 
Communication 

$0,701    Local  and  State  Government 
Advisory  Committee. 

The  Local  and  State  Government 
Advisory  Committee  (LSGAC)  will 
facilitate  intergovernmental 
communication  between  local 
municipal,  county,  state  and  tribal 
governments  and  the  Federal 
Communications  Commission.  The 
LSGAC  shall  be  comprised  of  15 
members  (or  their  designated 
employees)  as  follows:  six  elected 
municipal  officials  (city  mayors  and  city 
coimcil  members);  three  elected  county 
officials  (coimty  commissioners  or 
council  members);  one  elected  or 
appointed  local  government  attorney; 
one  elected  state  executive  (governor  or 
lieutenant  governor);  two  elected  state 
legislators;  one  elected  or  appointed 
public  utilities  or  public  service 
commissioner,  and  one  elected  or 
appointed  Native  American  tribal 
representative.  The  LSGAC  members 
shall  select  two  members,  a  Chair  and 
Vice  Chair,  to  serve  as  leaders  of  the 
Committee.  Vacancies  to  on  the  LSGAC 
shall  be  filled  through  a  nomination 
process  initiated  by  Public  Notice  and 
appointments  shall  be  made  by  the 
Chairman  of  the  Federal 
Communications  Commission.  At  his 
discretion,  the  Chairman  may  replace 
LSGAC  members  using  this  same 
appointment  process.  Members  of  the 
LSGAC  are  required  to  attend  a 
minimum  of  fifty  percent  of  the  yearly 
meetings.  Failure  to  meet  this 
attendance  requirement  will  result  in 
loss  of  membership  in  the  LSGAC, 
subject  to  the  discretion  of  the  LSGAC 
chair.  Members  of  the  LSGAC  are 
responsible  for  travel  and  other 
incidental  expenses  inctured  while  on 
LSGAC  business  and  shall  not  be 
reimbursed  for  such  expenses  by  the 
Commission.  Pursuant  to  section  204(b) 
of  the  Unfunded  Mandates  Reform  Act 
of  1995,  2  U.S.C.  1534(b),  the  LSGAC  is 
not  subject  to,  and  is  not  required  to 
follow,  the  procediu-es  set  forth  in  the 
Federal  Advisory  Committee  Act.  5 
U.S.C,  App.  2  (1988). 

(FR  Doc.  01-2439  Filed  1-26-01;  8:45  am] 

BIUJNG  CODE  6712-01-P 
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Authority:  Sec.  5.  48  Stat.  1068.  as 
amended:  47  U.S.C.  155,  225,  unless 
otherwise  noted. 

1 1  2.  In  part  0,  add  a  new  subpart  G, 
section  0.701  to  read  as  follows: 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoepheric 
Adminietration 

50  CFR  Part  648 

[Docket  No.  000727220-0220-01 ;  1.0. 
072400A] 

RIN  0648-AO32 

FIsheriee  of  the  Nortt>eaetem  United 
States;  Summer  Flounder,  Scup,  and 
Blacic  Sea  Bass  Fisheries;  Emergency 
for  ttie  Summer  Flounder  Fishery; 
Extension  of  an  Expiration  Date 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce 

ACTION:  Emergency  interim  rule; 

extension  of  an  expiration  date. 

summary:  NMFS  issues  an  extension  of 
180  days  to  an  emergency  interim  nde 
that  amended  the  Summer  Flounder, 
Scup,  and  Black  Sea  Bass  Fishery 
Management  Plan  and  its  implementing 
regulations.  The  emergency  interim  rule 
revised  the  objective  to  be  achieved  by 
the  annual  specifications  for  the  2001 
summer  flounder  fishery  from  obtaining 
a  fishing  mortality  rate  (F)  target  to 
obtaining  a  biomass  (B)  target  and  to 
require  that,  if  a  2000  state  summer 
floimder  commercial  quota  allocation  is 
not  fully  harvested,  the  underage  be 
added  to  that  state's  2001  allocation. 
The  intent  of  this  action  is  to  comply 
with  a  decision  issued  on  April  25, 

2000,  by  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  (Court)  and  to  protect  the 
summer  flounder  stock  from 
overfishing. 

DATES:  This  emergency  interim  rule  is 
extended  without  change  for  an 
additional  180  days,  from  January  30, 

2001,  through  July  28,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Regina  Spallone,  Fishery  Policy 
Analyst,  phone  (978)281-9221;  fax 
(978)281-9135;  email: 
regina.  1.  spallone@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  On  April 
25,  2000,  the  Court  issued  an  opinion  on 
a  challenge  to  the  1999  summer 
flounder  specification  brought  by  a 
number  of  environmental  groups.  The 
Court  remanded  the  1999  summer 
flounder  total  quota  (as  specified  by 
commercial  and  recreational  harvest 
limits)  to  NMFS  "for  hulher 
proceedings  consistent  with  [the] 
opinion."  On  August  2,  2000,  NMFS 
published  an  emergency  interim  rule, 
with  the  effective  dates  of  August  2, 
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2000.  through  January  29,  2001,  to 
implement  measures  to  establish  a 
clearer  standard  to  be  met  in  setting  the 
2001  summer  flounder  specifications 
(65  FR  47648).  Specifically,  NMFS 
established  a  requirement  that  the  2001 
total  quota  be  set  at  a  level  that  will 
achieve,  with  at  least  a  50-percent 
probability,  the  B  level  that  would  have 
been  achieved  at  the  end  of  2001  if  the 
F  target  had  been  met  in  1999  and  2000, 
provided  that  the  resultant  F  does  not 
exceed  the  F  that  results  in  the 
maximiun  yield  per  recruit.  A  full 
discussion  of  the  need  for  the 
emergency  action  is  found  in  the 
preamble  to  the  emergency  interim  rule 
and  is  not  repeated  here. 

On  November  28,  2000.  NMFS 
published  a  proposed  rule  to  implement 
specifications  for  the  2001  summer 
flounder  fishery  consistent  with  the 
emergency  interim  rule  (65  FR  71042). 
That  rule  specified  a  comment  period 
through  December  19,  2000.  It  may  not 
be  possible  to  publish  the  final  rule  to 
implement  the  final  specifications  prior 
to  the  end  of  the  effective  period  of  the 
emergency  interim  rule,  leaving  a  gap 
between  the  end  date  of  the  emergency 
interim  rule  and  the  final  rule 
implementing  the  2001  specifications 
for  summer  flovmder.  Therefore,  an 
extension  to  the  emergency  interim  rule 
is  required  to  maintain  the  revised  plan 
target  in  effect.  The  extension  would  be 
in  effect  for  an  additional  180  days  from 
January  30,  through  July  28,  2001. 

Comments  and  Responses 

The  emergency  interim  rule  requested 
public  comments  through  September  1 , 
2000.  One  comment  in  favor  of  the 


emergency  interim  rule  was  received 
during  the  comment  period. 

Comment  Several  environmental 
groups  submitted  a  joint  comment 
supporting  the  action,  with  caveats.  The 
commenters  felt  that  the  rule  should  be 
revised  to  clarify  that  management 
measures  for  the  recreational  fishery 
must  assiue  that,  with  at  least  50- 
percent  probability  of  success,  the  B 
target  in  2001  is  achieved. 

Response:  The  regulations  at  § 
648.100(f),  (g),  and  (h)  identify  the  steps 
to  be  taken  consistent  with  the  order. 
Specifically  outlined  are  the 
requirements  to:  (1)  Determine  the 
allowable  levels  of  fishing  consistent 
with  the  emergency  interim  rule,  and  (2) 
present  "measiues  to  assure  that  the 
B2001  is  achieved  with  at  least  a  50- 
percent  probabihty  of  success."  Those 
measiues  include  recreational 
management  measiu^s.  The  regulations 
also  state  that  NMFS  vdll  "publish  a 
proposed  rule  in  the  Federal  Register  by 
February  15  to  implement  additional 
management  measures  for  the 
recreational  fishery.. .with  at  least  a  50- 
percent  probability  of  success,  that  the 
B2001  will  be  achieved."  NMFS  feels 
that  there  is  no  need  to  revise  the 
codified  language. 

Classification 

This  emergency  interim  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866. 

Extension  of  the  emergency  interim 
rule  is  intended  to  allow 
implementation  of  specifications  for  the 
2001  summer  floimder  fishery  to 
prevent  overfishing  and  rebuild  the 
resource.  Providing  prior  notice  and 


opportunity  for  comment  would  be 
contrary  to  the  public  interest  because  it 
would  delay  implementation  of  the 
specifications.  Therefore,  the  Assistant 
Administrator  for  Fisheries,  NOAA 
(AA),  finds  good  cause  under  5  U.S.C. 
553(b)(B)  to  waive  the  waive  the 
requirement  for  prior  notice  and 
opportunity  for  comment  on  the 
extension  of  the  emergency  interim  rule. 
Also,  providing  a  30-day  delay  in  the 
effective  date  of  this  emergency  interim 
rule  is  unnecessary,  because  this  rule 
merely  continues  the  framework 
established  in  the  initial  emergency 
interim  rule  designed  to  guide  the 
Committee  and  Coimcil  in  the 
specification  process  for  the  2001 
fishery  and  does  not  impose 
requirements  on  members  of  the  public 
with  which  they  have  to  comply. 
Therefore,  the  AA  finds  good  cause 
under  5  U.S.C.  553(d)(3)  not  to  delay  for 
30  days  the  effective  date  of  this 
emergency  interim  rule. 

This  emergency  interim  rule  is 
exempt  fi'om  the  analytical  requirements 
of  the  Regiilatory  Flexibility  Act  because 
prior  notice  and  comment  is  not 
required  by  5  U.S.C.  553  or  any  other 
law. 

List  of  Subjects  in  50  CFR  Part  648 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  January  24,  2001. 
Clarence  G.  Pautzke, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  01-2638  Filed  1-26-01;  11:54  am] 
BILUNG  COOE  3S10-22-S 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
Issuance  of  oiles  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  64 

[CC  Docket  Nos.  00-257  and  94-129;  FCC 
00-451] 

2000  Biennial  Regulatory  Review- 
Review  of  Policies  and  Rules 
Concerning  Unauthorized  Changes  of 
Consumers  Long  Distance  Carriers 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice  of  proposed  rule. 


SUMMARY:  hi  this  document,  the 
Commission  proposes  modifications  to 
its  carrier  change  authorization  and 
verification  rules  in  situations  when  a 
telecommunications  carrier  sells  or 
transfers  its  subscriber  base  to  another 
carrier.  The  Commission  proposes  and 
seeks  comment  on  expedited  procedures 
for  handling  the  sale  or  transfer  of 
subscribers  that  will  adequately  protect 
consumers  as  a  part  of  its  biennial 
regulatory  review. 

DATES:  Comments  are  due  on  or  before 
February  20,  2001  and  reply  comments 
are  due  on  or  before  March  1,  2001. 
Written  comments  by  the  public  on  the 
proposed  and/or  modified  information 
collections  discussed  in  this  Third 
Further  Notice  of  Proposed  Rulemaking 
(FNPRM)  are  due  on  or  before  February 
20,  2001.  Written  comments  by  the 
Office  of  Management  and  Budget 
(0MB)  on  the  proposed  and/or  modified 
information  collections  are  due  on  or 
before  March  30,  2001. 
ADDRESSES:  Parties  who  choose  to  file 
by  paper  must  file  an  original  and  foiu- 
copies  of  each  filing.  If  more  than  one 
docket  or  rulemaking  number  appears  in 
the  caption  of  this  proceeding. 


commenters  must  submit  two  additional 
copies  for  each  additional  docket  or 
rulemaking  nmnber.  All  filings  must  be 
sent  to  the  Commission's  Secretary, 
Magalie  Roman  Salas,  Office  of  the 
Secretary,  Federal  Communications 
Commission,  445  12th  Street,  SW., 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  Secretary,  a 
copy  of  any  comments  on  the 
information  collection(s)  contained 
herein  should  be  submitted  to  Judy 
Boley,  Federal  Communications 
Commission,  Room  1-C804,  445  12th 
Street,  SW.,  Washington,  DC  20554,  or 
via  the  Internet  to  jboley@fcc.gov  and  to 
Edward  C.  Springer,  OMB  Desk  Officer, 
10236  NEOB,  725  17th  Street,  NW., 
Washington.  DC  20503.  or  via  the 
Internet  to  vhuth@omb.eop.gov.  Parties 
should  also  send  three  paper  copies  of 
their  filings  to  Sheryl  Todd.  Accoimting 
Policy  Division,  Common  Carrier 
Bureau,  Federal  Communications 
Commission,  445  12th  Street,  SW., 
Room  5-B540.  Washington,  DC  20554. 
Parties  who  choose  to  file  by  paper 
should  also  submit  their  comments  on 
diskette.  These  diskettes  should  be 
submitted  to  Sheryl  Todd,  Accounting 
Policy  Division,  Common  Carrier 
Bureau,  Federal  Communications 
Commission,  445  12th  Street,  SW., 
Room  5-B540,  Washington,  DC  20554. 
In  addition,  commenters  must  send 
diskette  copies  to  the  Commission's 
copy  contractor.  International 
Transcription  Services,  Inc.,  1231  20th 
Street,  NW.,  Washington,  DC  20037. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Cox,  Attorney,  Common  Carrier 
Biu«au,  Accoimting  Policy  Division, 
(202)  418-7400. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
simimary  of  the  Commission's  Third 
Further  Notice  of  Proposed  Rulemaking 
in  CC  Docket  Nos.  00-257  and  94-129 
released  on  January  18,  2001.  The  full 
text  of  this  document  is  available  for 
public  inspection  during  regular 
business  hours  in  the  FCC  Reference 
Center,  Room  CY-A257,  445  12th  Street, 
SW.,  Washington,  DC  20554. 


This  FNPRM  contains  proposed 
information  collection(s)  subject  to  the 
Paperwork  Reduction  Act  of  1995 
(PRA).  h  has  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  under  the  PRA.  OMB, 
the  general  public,  and  other  Federal 
agencies  are  invited  to  conunent  on  the 
proposed  information  collections 
contained  in  this  proceeding. 

Paperwork  Reduction  Act 

The  FNPRM  contains  a  proposed 
information  collection.  The 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burdens, 
invites  the  general  public  and  OMB  to 
comment  on  the  information 
collection(s)  contained  in  this  FNPRM, 
as  required  by  the  PRA,  Public  Law 
104-13.  Public  cind  agency  comments 
on  the  proposed  and/or  modified 
information  collections  discussed  in 
this  FNPRM  are  due  on  or  before 
February  20,  2001.  Written  comments 
by  the  Office  of  Management  and 
Budget  (OMB)  on  the  proposed  and/or 
modified  information  collections  are 
due  on  or  before  March  30.  2001. 

Comments  should  address:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

OMB  Control  Number:  None. 

Title:  Proposed  Rules  Governing  the 
Sale  or  Transfer  of  Subscriber  Base  to 
Another  Carrier. 

Form  No.:  N/ A 

Type  of  Review:  Proposed  new 
collections. 

Respondents:  Business  or  other  for- 
profit. 


TWe 


1.  Proposed  Pre-Transfer  Subscriber  Notification 

2.  Proposed  Post-Transfer  Subscriber  Notification  

3.  Proposed  Pre-Transfer  Notification  and  Certification  To  Commission 


Number  of 
respondents 


75 
75 
75 


Est.  time  per 
response 


Total  annual 
burden 


450 
225 

75 
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Total  Annual  Burden:  750. 

Cost  to  Respondents:  SO. 

Needs  and  Uses:  The  Conunission 
proposes  modifications  to  its  carrier 
change  authorization  and  verification 
rules  in  situations  when  a 
telecommunications  carrier  sells  or 
transfers  its  subscriber  base  to  another 
carrier.  The  Commission  proposes  and 
seeks  comment  on  expedited  procedures 
for  handling  the  sale  or  transfer  of 
subscribers  that  will  adequately  protect 
consumers  as  a  part  of  its  biennial 
regulatory  review.  The  information  will 
be  used  to  implement  Section  258  of  the 
Act.  This  information  will  expedite 
procedures  for  handling  the  sale  or 
transfer  of  subscribers,  while  adequately 
protecting  consumers. 

Synopsis  of  FNPRM 
I.  Introduction 

1 .  In  this  Third  Further  Notice  of 
Proposed  Rulemaking,  we  propose 
modifications  to  ova  carrier  change 
authorization  and  verification  rules  in 
situations  when  a  telecommunications 
carrier  sells  or  transfers  its  subscriber 
base  to  another  carrier.  We  propose  and 
seek  comment  on  expedited  procedures 
for  handling  the  sale  or  transfer  of 
subscribers  that  will  adequately  protect 
consiuners  as  a  part  of  our  biennial 
regulatory  review. 

n.  Discussion 

2.  Our  carrier  change  authorization 
and  verification  requirements  were 
adopted  to  protect  consumers  firom 
fraudulent  activities.  We  believe  that  the 
process  of  seeking  a  waiver  of  the 
authorization  and  verification 
requirements  potentially  is  biudensome 
to  carriers  seeking  to  sell  or  acquire 
customer  accounts.  Given  the  dynamic 
marketplace,  and  the  likelihood  that 
carriers  will  continue  to  buy,  sell,  and 
transfer  customer  lines  in  the  future,  we 
think  it  is  time  to  reexamine  our  rules 
in  this  limited  situation  to  ensiue  that 
we  do  not  inadvertently  inhibit  routine 
business  transactions.  In  conjunction 
with  our  biennial  regulatory  review 
effort,  we  propose  to  modify  the 
authorization  and  verification 
requirements  of  the  Commission's 
carrier  change  rules  to  reduce  regulatory 
burdens  in  situations  involving  the 
purchase  or  transfer  of  customer  lines, 
while  adequately  protecting  consiuners. 
We  invite  comment  on  whether  the 
Commission's  carrier  change 
authorization  and  verification  rules 
should  be  amended  to  provide  a 
streamlined  procedure  for  carriers 
desiring  to  transfer  the  presubscribed 
customers  of  another  carrier  to  their 
own  customer  bases. 


3.  We  tentatively  conclude  that  the 
following  principles  should  imderlie 
any  expedited  procedures  for  handling 
the  sale  or  transfer  of  a  subscriber  base. 
First,  the  affected  subscribers  should 
receive  reasonable  advance  notice  of  the 
carrier  change  associated  with  the  sale 
or  transfer.  Second,  we  believe  that 
subscribers  should  be  told  that  they 
have  the  right  to  make  another  preferred 
carrier  selection,  if  alternative  carriers 
are  available,  and  of  the  charges,  rates, 
terms,  and  conditions  they  may  expect 
when  they  are  moved  from  one  carrier 
to  another  as  a  result  of  the  sale  or 
transfer  of  a  subscriber  base.  Finally,  we 
believe  that  it  is  in  the  public  interest 
for  the  Commission  to  receive  notice 
prior  to  the  sale  or  transfer  of  a 
subscriber  base.  The  Conunission  will 
be  better  able  to  ensiue  that  consimier 
interests  will  be  protected  if  it  has 
advance  knowledge  of  such 
transactions.  We  seek  conunent  on  these 
tentative  conclusions. 

4.  We  propose  the  following 
expedited  process  for  the  sale  or  transfer 
of  subscribier  bases.  We  seek  comment 
on  whether  to  amend  §  64.1120  of  our 
rules  to  eliminate  the  need  for 
authorization  and  verification  of  a 
carrier  change  to  effect  any  sale  or 
transfer  of  a  subscriber  base,  provided 
that,  not  later  than  30  days  before  the 
closing  of  the  transaction,  the  acquiring 
carrier  gives  each  affected  subscriber 
written  notice  of  the  following 
information:  (1)  The  acquiring  carrier 
will  be  the  new  provider  of 
telecommunications  service  for  the 
subscriber;  (2)  the  rates,  terms,  and 
conditions  of  the  services  offered  by  the 
purchasing  carrier;  (3)  no  carrier  change 
charges  will  be  imposed  as  a  result  of 
the  transaction;  and  (4)  the  subscriber 
has  the  right  to  select  a  different 
preferred  carrier.  We  also  seek  comment 
on  whether  to  require  the  acquiring 
carrier  to  provide  each  subscriber  with 
another  written  notice  reiterating  this 
information  after  the  transfer  has 
occurred.  Insofar  as  these  notices 
directly  affect  the  provision  of  a 
subscriber's  telephone  service,  we  seek 
comment  on  the  need  for  acquiring 
carriers  to  provide  these  notices  in 
accessible  formats  to  people  who  are 
blind  or  visually  impaired.  In  addition, 
we  seek  conunent  on  whether  to  require 
the  acquiring  carrier  to  notify  the 
Commission  of  a  sale  or  transfer  not 
later  than  30  days  before  the  closing  of 
the  transaction  and  to  certify  its 
compliance  with  the  Commission's 
rules  and  any  outstanding  Commission 
order,  including  the  provision  of 
reasonable  notice  to  the  affected 
customers  regarding  the  transaction  and 


the  customers'  subsequent  rights.  We 
seek  comment  on  whether  30  days  is  the 
appropriate  length  of  time  for  notifying 
subscribers  and/or  certifying 
compliance  with  Commission 
requirements.  We  also  invite  comment 
on  whether  such  certification  should 
include  copies  of  sample  notification 
letters.  We  seek  conunent  on  these 
proposals  and  any  other  alternative 
proposals  that  would  minimize 
regulatory  burdens,  while  adequately 
protecting  consumers. 

5.  We  ask  commenters  to  address 
whether  this  proposed  expedited 
process  properly  balances  our  obligation 
under  section  258  to  protect  subscribers 
from  the  unauthorized  change  of  their 
preferred  carrier  with  the  goal  of 
ensuring  that  oiu  rules  do  not 
lumecessarily  impede  marketplace 
transactions  involving  the  sale  or 
transfer  of  customer  lines  or  accounts 
bom  one  carrier  to  another.  We  also 
invite  parties  to  conunent  on  whether 
notice  requirements  shoidd  differ 
depending  upon  the  type  of 
telecommunications  service  being 
provided,  such  as  local,  intraLATA  toll, 
or  interLATA  toll  service,  or  upon  the 
size  of  the  carriers  involved.  We  also 
seek  comment  on  whether  any 
additional  obligations  should  be 
imposed  on  the  carriers.  For  example, 
should  the  acquiring  carrier  be  required 
to  provide  a  toll-free  customer  service 
number  to  the  affected  subscriber  in 
order  to  address  any  questions  or 
problems  that  the  subscriber  may  have 
concerning  the  change  in  service 
providers?  Should  the  acquiring  carrier 
be  required  to  continue  to  charge 
affected  subscribers  the  same  rates  as 
those  charged  by  the  original  carrier  for 
a  specified  period  after  the  transfer? 
Should  the  carriers  commit  to  handling 
customer  complaints  regarding  the 
service  of  the  original  carrier  to  ensiue 
that  transferred  subscribers  are  not 
deprived  of  recourse  after  the  transfer? 
We  also  seek  comment  on  whether  we 
should  adopt  specific  measures  to 
protect  consumers  from  unscrupulous 
carriers  that  may  attempt  to  sell  their 
customer  bases  to  evade  the 
repercussions  of  Commission 
enforcement  actions. 

m.  Procedural  Matters 

A.  Initial  Regulatory  Flexibility  Analysis 

6.  As  required  by  the  Regidatory 
Flexibility  Act  (RFA),  the  Commission 
has  prepared  the  present  Initial 
Regulatory  Flexibility  Analysis  (RFA) 
of  the  possible  significant  impact  on 
small  entities  by  the  policies  and  rules 
proposed  in  this  FNPRM.  Written  public 
comments  are  requested  on  this  IRFA. 
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[Comments  must  be  identified  as 
'espouses  to  the  IRFA  and  must  be  filed 
jy  the  deadline  for  comments  on  the 
FNPRM  provided  in  the  Comment  Filing 
■*rocediues  section.  The  Commission 
will  send  a  copy  of  the  FNPRM, 
deluding  this  IRFA,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration.  In  addition, 
the  FNPRM  and  IRFA  (or  summaries 
thereof)  will  be  published  in  the  Federal 
Register. 

1 .  Need  for  and  Objectives  of  This  Order 
and  the  Rules  Proposed  Herein 

7.  The  goal  of  section  258  of  the  Act 
is  to  eliminate  the  illegal  practice  of 
slamming — the  unauthorized  change  of 
a  subscriber's  preferred  carrier.  The 
Commission,  in  its  efforts  to  protect 
consumers  from  the  unauthorized 
selection  of  preferred  carriers,  is  issuing 
this  FNPRM.  The  Commission  seeks 
comment  on  the  proposed  amendments 
to  the  authorization  and  verification  of 
subscriber  preferred  carrier  changes 
associated  with  the  sale  or  transfer  of  a 
subscriber  beise  from  one  carrier  to 
another. 

8.  Under  the  Act  and  the  proposed 
rules,  a  small  entity  that  violates  the 
Commission's  preferred  carrier  change 
authorization  and  verification  rules  may 
be  liable  for  damages.  Small  entities 
may  be  affected  by  the  proposals  for 
modifying  the  Commission's  rules  with 
regard  to  the  sale  or  transfer  of  customer 
base  bom  one  carrier  to  another. 

2.  Legal  Basis 

9.  This  FNPRM  is  adopted  piusuant  to 
jections  1,  4(i),  4{j),  201-205,  258,  and 
)03(r)  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  151, 154(i), 
I54(j),  201-205,  258,  303(r). 

3.  Description  and  Estimates  of  the 
^lumber  of  Small  Entities  to  Which 
lules  Will  Apply 

10.  The  RFA  directs  agencies  to 
irovide  a  description  of  and,  where 
easible,  an  estimate  of  the  number  of 

small  entities  that  may  be  afiected  by 
the  proposed  rules,  if  adopted.  The  RFA 
generally  defines  the  term  "small 
entity"  as  having  the  same  meaning  as 
the  terms  "small  business,"  "small 
organization,"  "small  governmental 
jurisdiction,"  and  "small  business 
concern"  imder  Section  3  of  the  Small 
Business  Act.  A  small  business  concern 
is  one  which:  (1)  Is  independently 
owned  and  operated;  (2)  is  not 
dominant  in  its  field  of  operation;  and 
(3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SBA).  A  small 
organization  is  generally  "any  not-for- 
}rofit  enterprise  which  is  independently 


ovtnned  and  operated  and  is  not 
dominant  in  its  field."  Nationwide,  as  of 
1992,  there  were  approximately  275,801 
small  organizations.  "Small 
governmental  jiuisdiction"  generally 
means  "governments  of  cities,  counties, 
towns,  tovkmships,  villages,  school 
districts,  or  special  districts,  with  a 
population  of  less  than  50,000."  As  of 
1992,  there  were  approximately  85,006 
such  jurisdictions  in  the  United  States. 
This  niunber  includes  38,978  coimties, 
cities,  and  towns;  of  these,  37,566,  or  96 
percent,  have  populations  of  fewer  than 
50,000.  The  Census  Bureau  estimates 
that  this  ratio  is  approximately  accurate 
for  all  governmental  entities.  Thus,  of 
the  85,006  governmental  entities,  we 
estimate  that  81,600  (96  percent)  are 
small  entities.  According  to  SBA 
reporting  data,  there  were  4.44  million 
small  business  firms  nationwide  in 
1992.  We  further  describe  and  estimate 
the  number  of  small  entity  licensees  and 
regulatees  that  may  be  affected  by  the 
proposed  rules,  if  adopted. 

11.  The  most  reliable  source  of 
information  regarding  the  total  niunbers 
of  certain  common  carrier  and  related 
providers  nationwide,  as  well  as  the 
number  of  commercial  wireless  entities, 
appears  to  be  data  the  Commission 
publishes  in  its  Trends  in  Telephone 
Service  report.  In  a  recent  news  release, 
the  Commission  indicated  that  there  are 
4,144  interstate  carriers.  These  carriers 
include,  inter  alia,  local  exchange 
carriers,  wireline  carriers  and  service 
providers,  interexchange  carriers, 
competitive  access  providers,  operator 
service  providers,  pay  telephone 
operators,  providers  of  telephone 
service,  providers  of  telephone 
exchange  service,  and  resellers. 

12.  The  SBA  has  defined 
establishments  engaged  in  providing 
"Radiotelephone  Communications"  and 
"Telephone  Communications,  Except 
Radiotelephone"  to  be  small  businesses 
when  they  have  no  more  than  1,500 
employees.  We  discuss  the  total 
estimated  number  of  telephone 
companies  falling  within  the  two 
categories  and  the  niunber  of  small 
businesses  in  each,  and  we  then  attempt 
to  refine  further  those  estimates  to 
correspond  with  the  categories  of 
telephone  companies  that  are  commonly 
used  imder  our  rules. 

13.  We  have  included  small 
inciunbent  LECs  in  this  present  RFA 
analysis.  As  noted,  a  "small  business" 
under  the  RFA  is  one  that,  inter  alia, 
meets  the  pertinent  small  business  size 
standard  (e.g.,  a  telephone 
communications  business  having  1,500 
or  fewer  employees),  and  "is  not 
dominant  in  its  field  of  operation."  The 
SBA's  Office  of  Advocacy  contends  that. 


for  RFA  purposes,  small  incumbent 
LECs  are  not  dominant  in  their  field  of 
operation  because  any  such  dominance 
is  not  "national"  in  scope.  We  have 
therefore  included  small  inciunbent 
LECs  in  this  RFA  analysis,  although  we 
emphasize  that  this  RFA  action  has  no 
effect  on  FCC  analyses  and 
determinations  in  other,  non-RFA 
contexts. 

14.  Total  number  of  telephone 
companies  affected.  The  U.S.  Bureau  <rf 
the  Census  ("Census  Biueau")  reports 
that,  at  the  end  of  1992,  there  were 
3,497  firms  engaged  in  providing 
telephone  services,  as  defined  therein, 
for  at  least  one  year.  This  number 
contains  a  variefy  of  different  categories 
of  carriers,  including  local  exchange 
carriers,  interexchange  carriers, 
competitive  access  providers,  cellular 
carriers, -mobile  service  carriers, 
operator  service  providers,  pay 
telephone  operators,  covered 
specialized  mobile  radio  providers,  and 
resellers.  It  seems  certain  that  some  of 
these  3,497  telephone  service  firms  may 
not  qualify  as  small  entities  because 
they  are  not  "independently  owned  and 
operated."  For  example,  a  PCS  provider 
that  is  affiliated  with  an  interexchange 
carrier  having  more  than  1,500 
employees  would  not  meet  the 
definition  of  a  small  business.  It  is 
reasonable  to  conclude  that  3,497  or 
fewer  telephone  service  firms  are  small 
entity  telephone  service  i^rms  that  may 
be  affected  by  the  new  rules. 

15.  Wireline  carriers  and  service 
providers.  The  SBA  has  developed  a 
definition  of  small  entities  for  telephone 
communications  companies  except 
radiotelephone  (wireless)  companies. 
The  Census  Bureau  reports  that  there 
were  2,321  such  telephone  companies 
in  operation  for  at  least  one  year  at  the 
end  of  1992.  According  to  the  SBA's 
definition,  a  small  business  telephone 
company  other  than  a  radiotelephone 
company  is  one  employing  no  more 
than  1,500  persons.  All  but  26  of  the 
2,321  non-radiotelephone  companies 
listed  by  the  Census  Biueau  were 
reported  to  have  fewer  than  1 ,000 
employees.  Thus,  even  if  all  26  of  those 
companies  had  more  than  1,500 
employees,  there  would  still  be  2,295 
non-radiotelephone  companies  that 
might  qualify  as  small  entities.  We  do 
not  have  data  specifying  the  number  of 
these  carriers  that  are  not  independently 
owned  and  operated,  and  thus  are 
unable  at  this  time  to  estimate  with 
greater  precision  the  number  of  wireline 
carriers  and  service  providers  that 
would  qualify  as  small  business 
concerns  under  the  SBA's  definition. 
Consequently,  we  estimate  that  2,295  or 
fewer  small  telephone  communications 
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companies  other  than  radiotelephone 
companies  are  small  entities  that  may  be 
affected  by  the  new  rules. 

16.  Local  exchange  carriers.  Neither 
the  Commission  nor  the  SBA  has 
developed  a  definition  for  small 
providers  of  local  exchange  services 
(LECs).  The  closest  applicable  definition 
imder  the  SBA  rules  is  for  telephone 
communications  companies  other  than 
radiotelephone  (wireless)  companies. 
According  to  the  most  recent 
re/ecommunications  Industry  Revenue 
data,  1,348  incumbent  carriers  reported 
that  they  were  engaged  in  the  provision 
of  local  exchange  services.  We  do  not 
have  data  specifying  the  number  of 
these  carriers  that  are  either  dominant 
in  their  field  of  operations,  are  not 
independently  owned  and  operated,  or 
have  more  than  1,500  employees,  and 
thus  are  unable  at  this  time  to  estimate 
with  greater  precision  the  number  of 
LECs  that  would  qualify  as  small 
business  concerns  under  the  SBA's 
definition.  Consequently,  we  estimate 
that  1.348  or  feww  provides  of  local 
exchange  service  are  small  entities  that 
may  be  affected  by  the  new  rules. 

17.  Interexchange  carriers.  Neither  the 
Commission  nor  the  SBA  has  developed 
a  definition  of  small  entities  specifically 
applicable  to  providers  of  interexchange 
services  (IXCs).  The  closest  applicable 
definition  under  the  SBA  rules  is  for 
telephone  communications  companies 
other  than  radiotelephone  (wirerass) 
companies.  Acomling  to  the  most 
recent  Trends  in  Telephone  Service 
data,  171  carriers  reported  that  they 
ware  engaged  in  the  provision  of 
interexchange  services.  We  do  not  have 
data  specifying  the  number  of  these 
cairios  that  are  not  independently 
owned  and  operated  or  have  more  than 
1,500  employees,  and  thus  are  unable  at 
this  time  to  estimate  with  greater 
precision  the  number  of  DCCs  that 
would  qualify  as  small  business 
concerns  imder  the  SBA's  definition. 
Consequently,  we  estimate  that  there  are 
171  or  fewer  small  entity  DCCs  that  may 
be  affected  by  the  new  ndes. 

18.  Competitive  access  providers. 
Neither  the  Commission  nor  the  SBA 
has  developed  a  definition  of  small 
entities  specifically  applicable  to 
competitive  access  services  providers 
(CAPs).  The  closest  applicable 
definition  under  the  SBA  rules  is  for 
telephone  communications  companies 
other  than  radiotelephone  (wireless) 
companies.  According  to  the  most 
recent  Trends  in  Telephone  Service 
data.  212  CAP/CLECs  carriers  and  10 
other  LECs  reported  that  they  were 
engaged  in  the  provision  of  competitive 
lo^  exchange  services.  We  do  not  have 
data  specifying  the  number  of  these 


carriers  that  are  not  independently 
owned  and  operated,  or  have  more  than 
1,500  employees,  and  thus  are  unable  at 
this  time  to  estimate  with  greater 
precision  the  number  of  CAPs  that 
would  qualify  as  small  business 
concerns  under  the  SBA's  definition. 
Consequently,  we  estimate  that  there  are 
212  or  fewer  small  entify  CAPs  and  10 
other  LECs  that  may  be  affected  by  the 
new  rules. 

19.  Operator  service  providers. 
Neither  the  Commission  nor  the  SBA 
has  developed  a  definition  of  small 
entities  specifically  applicable  to 
providers  of  operator  services.  The 
closest  applicable  definition  imder  the 
SBA  rules  is  for  telephone 
conununications  companies  other  than 
radiotelephone  (wireless)  comfMnies. 
According  to  the  most  recent  Trends  in 
Telephone  Service  data,  24  carriers 
reported  that  they  were  engaged  in  the 
provision  of  operator  services.  We  do 
not  have  data  specifying  the  number  of 
these  carriers  that  are  not  independently 
owned  and  operated  or  have  more  than 
1,500  employees,  and  thus  are  unable  at 
this  time  to  estimate  with  greater 
precision  the  number  of  operator  service 
providers  that  would  qualify  as  small 
business  concerns  under  the  SBA's 
definition.  Consequently,  we  estimate 
that  there  are  24  or  fewer  small  entity 
opmator  service  providers  that  may  be 
affected  by  the  new  rules. 

20.  Pay  telephone  operators.  Neither 
the  Commission  nor  the  SBA  has 
developed  a  definition  of  small  entities 
specifically  applicable  to  pay  telephone 
operators.  The  closest  applicable 
definition  under  SBA  rules  is  for 
telephone  communications  companies 
other  than  radiotelephone  (wireless) 
companies.  According  to  the  most 
recent  Trends  in  Telephone  Service 
data,  615  carriers  reported  that  they 
were  engaged  in  the  provision  of  pay 
telephone  services.  We  do  not  have  data 
specifying  the  niunber  of  these  carriws 
that  are  not  independenUy  owned  and 
operated  or  have  more  than  1,500 
employees,  and  thus  are  unable  at  this 
time  to  estimate  with  greater  precision 
the  number  of  pay  telephone  operators 
that  would  quidify  as  small  business 
concerns  under  the  SBA's  definition. 
Consequentiy,  we  estimate  that  thne  are 
615  or  fewer  small  entity  pay  telephone 
operators  that  may  be  afiected  by  the 
new  rules. 

21.  Resellers  (including  debit  card 
providers).  Neithw  the  Commission  nor 
the  SBA  has  developed  a  definition  of 
small  entities  specifically  applicable  to 
resellers.  The  closest  applioable  SBA 
definition  for  a  reseller  is  a  telephone 
communications  company  other  than 
radiotelephone  (wireless)  companies. 


According  to  the  most  recent  Trends  in 
Telephone  Service  data,  388  toll  and  54 
local  entities  reported  that  they  were 
engaged  in  the  resale  of  telephone 
service.  We  do  not  have  data  specifying 
the  number  of  these  carriers  that  are  not 
independently  owned  and  operated  or 
have  more  than  1,500  employees,  and 
thus  are  unable  at  this  time  to  estimate 
with  greater  precision  the  number  of 
resellers  that  would  qualify  as  small 
business  concerns  under  the  SBA's 
definition.  Consequently,  we  estimate 
that  there  are  388  or  fewer  small  toll 
entity  resellers  and  54  small  local  entity 
resellers  that  may  be  affected  by  the  new 
rules. 

22.  Toll-free  800  and  800-like  service 
subscribers.  Neither  the  Commission 
nor  the  SBA  has  developed  a  definition 
of  small  entities  specifically  applicable 
to  800  and  800-like  service  ("toll-free") 
subscribers.  The  most  reliable  source  of 
information  regarding  the  number  of 
these  service  subscribers  appears  to  be 
data  the  Commission  collects  on  the 
800,  888,  and  877  numbers  in  use. 
According  to  our  most  recent  data,  at 
the  end  of  January  1999,  the  number  of 
800  numbers  assigned  was  7,692,955; 
the  number  of  888  numbers  that  had 
been  assigned  was  7,706,393;  and  the 
number  of  877  numbers  assigned  was 
1,946.538.  We  do  not  have  data 
specifying  the  number  of  these 
subscribers  that  are  not  independentiy 
owned  and  operated  or  have  more  than 
1,500  employees,  and  thus  are  tmable  at 
this  time  to  estimate  with  greater 
precision  the  niunber  of  toll  free 
subscribers  that  would  qualify  as  small 
business  concerns  under  the  SBA's 
definition.  Consequently,  we  estimate 
that  there  are  7,692.955  or  fewer  small 
entity  800  subscribers.  7,706.393  or 
fewer  small  entity  888  subscribers,  and 
1,946.538  or  fewer  small  entity  877 
subscribers  that  may  be  affected  by  the 
new  rules. 

23.  Cellular  licensees.  Neither  the 
Commission  nor  the  SBA  has  developed 
a  definition  of  small  entities  applicable 
to  cellular  licensees.  Therefore,  the 
applicable  definition  of  small  entity  is 
the  definition  imder  the  SBA  rules 
applicable  to  radiotelephone  (wireless) 
companies.  This  provides  that  a  small 
entity  is  a  radiotelephone  company 
employing  no  more  than  1.500  persons. 
According  to  the  Census  Bureau,  only 
twelve  radiotelephone  firms  from  a  total 
of  1,178  such  firms,  which  operated 
during  1992.  had  1.000  or  more 
employees.  Therefore,  even  if  all  twelve 
of  these  firms  were  cellular  telephone 
companies,  nearly  all  cellular  carriers 
were  small  businesses  under  the  SBA's 
definition.  In  addition,  we  note  that 
there  are  1,758  cellular  licenses; 
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l^owever,  a  cellular  licensee  may  own 
several  licenses.  In  addition,  according 
to  the  most  recent  Telecommunications 
Industry  Revenue  data,  808  carriers 
reported  that  they  were  engaged  in  the 
provision  of  either  cellular  service  or 
Personal  Communications  Service  (PCS) 
services,  which  are  placed  together  in 
the  data.  We  do  not  have  data  specifying 
the  number  of  these  carriers  that  are  not 
independently  owned  and  operated  or 
have  more  than  1,500  employees,  and 
thus  are  unable  at  this  time  to  estimate 
with  greater  precision  the  number  of 
cellular  service  carriers  that  would 
qualify  as  small  business  concerns 
under  the  SBA's  definition. 
Consequently,  we  estimate  that  there  are 
808  or  fewer  small  cellular  service 
carriers  that  may  be  affected  by  the  new 
rules. 

4.  Summary  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

24.  There  are  no  certain  projected 
reporting,  recordkeeping,  or  other 
compliance  requirements  at  this  time.  In 
the  event  the  Commission  amends  its 
rules  to  address  situations  involving  the 
transfer  of  a  customer  base  from  one 
carrier  to  another,  acquiring  carriers 
may  be  required  to  provide  written 
notice  to  the  affected  subscribers  of  the 
transaction  both  before  and  after  its 
completion  and  provide  some  form  of 
certification  to  the  Commission 
regarding  the  transaction. 

5.  Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities  and 
Significant  Alternatives  Considered 

25.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  foiu  alternatives  (among 
others):  (1)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
accoimt  the  resources  available  to  small 
entities;  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
under  the  rule  for  small  entities;  (3)  the 
use  of  performance,  rather  than  design, 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  smaJl  entities.  5  U.S.C.  603(c). 

26.  ff  this  FNP/tM  results  in  tiie 
promulgation  of  new  rules  to  address 
the  sale  or  transfer  of  subscriber  bases, 
the  Commission  will  actively  consider 
the  economic  impact  on  small  entities 
and  significant  alternatives  that  would 
be  less  burdensome  for  small  entities. 
The  intent  of  this  FNPRM  is  to  propose 
rule  changes  that  would  reduce 
regulatory  burdens  associated  with  the 


sale  or  transfer  of  subscriber  bases  for  all 
telecommunications  carriers,  including 
small  entities.  Specifically,  the 
Commission  is  considering  amending 
§  64.1120  of  our  rules  to  eliminate  the 
requirement  that  carriers  obtain  each 
affected  subscriber's  authorization  and 
verification  of  a  carrier  change  in  order 
to  effect  the  sale  or  transfer  of  a 
subscriber  base,  provided  that,  within  a 
specified  time  period,  the  purchasing 
carrier  gives  each  affected  subscriber 
written  notice  of  certain  information. 
This  proposed  amendment  would  also 
eUminate  the  need  to  obtain  a  waiver  of 
our  carrier  change  authorization  and 
verification  rules,  which  can  be 
particularly  burdensome  for  some 
carriers.  In  addition,  in  examining  the 
proposals  and  comments  received,  the 
Commission  will  consider  other 
measures  that  might  give  small  carriers 
more  relief  from  regulatory 
requirements.  For  example,  in 
determining  whether  to  require  carriers 
to  certify  to  the  Commission  that  they 
have  provided  certain  notifications  to 
customers,  the  Commission  may 
consider  whether  the  certification 
requirement  should  only  apply  to  the 
sale  or  transfer  of  subscriber  bases  of  a 
minimum  threshold  size.  As  another 
example,  in  considering  whether  to 
require  a  purchasing  carrier  to  continue 
to  charge  affected  subscribers  the  same 
rates  as  those  charged  by  the  selling 
carrier  for  a  specified  period  after  the 
transfer,  the  Commission  may  consider 
whether  small  carriers  should  be 
exempt  from  such  a  reqiurement  when 
acquiring  customers  through  a  sale  or 
transfer.  A  third  example  is  that  the 
Commission  may  consider  whether 
small  carriers  should  be  permitied  to 
provide  notification  to  the  affected 
subscribers  and/or  the  Commission  in 
less  than  the  proposed  time  period  of  30 
days. 

6.  Federal  Rules  That  May  Overlap, 
Duplicate,  or  Conflict  With  the 
Proposed  Rules 

27.  None. 

B.  Ex  Parte  Presentations 

28.  This  matier  shall  be  treated  as  a 
"permit-but-disclose"  proceeding  in 
accordance  with  the  Commission's  ex 
parte  rules.  Persons  making  oral  ex 
parte  presentations  are  reminded  that 
memoranda  siunmarizing  the 
presentations  must  contain  sununaries 
of  the  substance  of  the  presentations 
and  not  merely  a  listing  of  the  subjects 
discussed.  More  than  a  one  or  two 
sentence  description  of  the  views  and 
arguments  presented  is  generally 
required. 


C.  Comment  Dates  and  Filing 
Procedures 

29.  We  invite  comment  on  the  issues 
and  questions  set  forth.  Pursuant  to 
applicable  procediu«s  set  forth  in 

§§  1.415  and  1.419  of  the  Commission's 
rules,  interested  parties  may  file 
comments  as  follows:  Comments  are 
due  February  20,  2001  and  reply 
comments  are  due  March  1,  2001. 
Comments  may  be  filed  using  the 
Conunission's  Electronic  Comment 
Filing  System  (ECFS)  or  by  filing  paper 
copies.  See  Electronic  Filing  of 
Documents  in  Rulemaking  Proceedings, 
63  FR  24.121,  May  1,  1998. 

30.  Comments  filed  through  the  ECFS 
can  be  sent  as  an  electronic  file  via  the 
Internet  to  http://www.fcc.gov/e-file/ 
ecfs.html.  Generally,  only  one  copy  of 
an  electronic  submission  must  be  filed. 
If  multiple  docket  or  rulemaking 
numbers  appear  in  the  caption  of  this 
proceeding,  however,  commenters  must 
transmit  one  electronic  copy  of  the 
comments  to  each  docket  or  rulemaking 
number  referenced  in  the  caption.  In 
completing  the  transmittal  screen, 
commenters  should  include  their  full 
name.  Postal  Service  mailing  address, 
and  the  applicable  docket  or  rulemaking 
number.  Parties  may  also  submit 
electronic  comments  by  Internet  e-mail. 
To  receive  filing  instructions  for  e-mail 
comments,  commenters  should  send  an 
e-mail  to  ecfs@fcc.gov,  and  should 
include  the  following  words  in  the  body 
of  the  message,  "get  form  <yoiu  e-mail 
address>."  A  sample  form  and 
directions  will  be  sent  in  reply. 

31.  Parties  who  choose  to  file  by 
paper  should  also  submit  their 
comments  on  diskette  to  Sheryl  Todd, 
Accounting  Policy  Division,  Common 
Carrier  Bureau,  Federal 
Communications  Commission,  445  12th 
Street,  SW.,  Room  5-B540,  Washington, 
DC  20554.  Such  a  submission  should  be 
on  a  3.5  inch  diskette  formatted  in  an 
IBM-compatible  format  using  Microsoft 
Word  97  for  Windows  or  a  compatible 
software.  The  diskette  should  be 
accompanied  by  a  cover  letter  and 
should  be  submitted  in  "read-only" 
mode.  The  diskette  should  be  clearly 
labeled  with  the  commenter's  name, 
proceeding,  including  the  lead  docket 
number  in  the  proceeding  (CC  Docket 
No.  00-257),  type  of  pleading  (comment 
or  reply  comment),  date  of  submission, 
and  tiie  name  of  the  electronic  file  on 
the  disketie.  The  label  should  also 
include  the  following  phrase  ("Disk 
Copy  Not  an  Original.")  Each  disketie 
should  contain  only  one  party's 
pleadings,  preferably  in  a  single 
electronic  file.  In  addition,  commenters 
must  send  disketie  copies  to  the 
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Commission's  copy  contractor. 
International  Transcription  Service, 
Inc..  1231  20th  Street,  NW., 
Washington,  DC  20037. 

IV.  Ordering  Clauses 

32.  Pursuant  to  the  authority 
contained  in  sections  1,  4,  201-205,  and 
258  of  the  Communications  Act  of  1934, 
as  amended,  47  U.S.C.  151, 154,  201- 
205,  and  258,  that  this  Third  Further 
Notice  of  Proposed  Rulemaking  is 


adopted,  that  comments  are  requested  as 
described,  and  that  notice  is  hereby 
given  of  proposed  amendments  to  part 
64  of  the  Commission's  rules,  47  CFR 
part  64,  as  described. 

33.  The  Conunission's  Consumer 
Information  Biu«au,  Reference 
Information  Center,  shall  send  a  copy  of 
this  Third  Further  Notice  of  Proposed 
Rulemaking,  including  the  Initial 
Regulatory  Flexibility  Analysis,  to  the 


Chief  Coimsel  for  Advocacy  of  the  Small 
Business  Administration. 

List  of  Subject  in  47  CFR  Part  64 

Communications  common  carriers, 
Reporting  and  recordkeeping 
requirements.  Telephone. 

Federal  Communications  Commission. 

M  agalie  Roman  Salas, 

Secretary. 

[FR  Doc.  01-2378  Filed  1-26-01;  8:45  am] 
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proposed  rules  that  are  applicable  to  the 
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committee  meetings,  agency  decisions  and 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Willamette  Provincial  Advisory 
Committse  (PAC);  Action  of  Meeting 

AGENCY:  Forest  Service,  USDA. 

SUIttlARY:  The  Willamette  Province 
Advisory  Committee  (PAC)  will  meet  on 
Thursday,  February  15,  2001.  The 
meeting  is  scheduled  to  begin  at  9:00 
a.m.,  and  will  conclude  at 
approximately  2:00  p.m.  The  meeting 
will  be  held  at  the  Red  Lion,  3301 
Market  Street  SE,  Salem,  Oregon;  (503) 
370-7888.  The  tentative  agenda 
includes:  (1)  Introduction  of  PAC 
members  and  review  of  PAC 
procedm-es,  (2)  Northwest  Forest  Plan 
overview,  (3)  Northwest  Forest  Plan 
monitoring  presentation,  (4)  Review 
PAC  agenda  for  2001,  (5)  Information 
,  f  haring. 

The  Public  Forum  is  tentatively 
scheduled  to  begin  at  10:30  a.m.  Time 
allotted  for  individual  presentations 
will  be  limited  to  3-4  minutes.  Written 
comments  are  encoiu°aged,  particularly 
if  the  material  cannot  be  presented 
within  the  time  limits  for  the  F*ublic 
Forum.  Written  comments  may  be 
submitted  prior  to  the  February  15 
meeting  by  sending  them  to  Designated 
Federal  Official  Neal  Forrester  at  the 
address  given  below. 


If 


FOR  FURTHER  INFORMATION  CONTACT:  For 
more  information  regarding  this 
meeting,  contact  Designated  Federal 
Official  Neal  Forrester,  Willamette 
National  Forest;  211  East  Seventh 
Avenue,  Eugene,  Oregon  97401;  (541) 
465-6924. 

Dated:  January  22,  2001. 
Darrel  L.  Kenops, 
Forest  Supervisor. 
[FR  Doc.  01-2452  Filed  1-26-01;  8:45  am] 

BILLING  COOE  3410-11-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Agency  Information  Collection 
ActMties  Under  0MB  Review 

agency:  Commodity  Fut\ires  Trading 

Commission. 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  annouinces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  natiu«  of  the 
information  collection  and  its  expected 
costs  and  burden;  it  includes  the  actual 
data  collection  instnunents  [if  any]. 

DATES:  Comments  must  be  submitted  on 
or  before  February  28,  2001. 

FOR  FURTHER  INFORMATKM  OR  A  COPY 
CONTACT:  Judi  Payne,  Division  of 
Economic  Analysis,  U.S.  Commodity 
Futures  Trading  Commission,  1155  21st 
Street  NW.,  Washington,  DC  20581  and 
refer  to  OMB  Control  No.  3038-0016. 
SUPPLEMENTARY  INFORMATION: 

Title:  Compliance  with  Requirements 
for  Designation  as  a  Contract  Market 
(OMB  Control  No.  3038-0016).  This  is 
a  request  for  extension  of  a  currently 
approved  infonnation  collection. 

Abstract:  Under  Commission  Rule 
1.50,  upon  request  by  the  Commission, 
contract  markets  must  demonstrate  that 
they  continue  to  meet  the  designation 
requirements  contained  in  the 
Commodity  Exchange  Act.  This  rule  is 
promulgated  pursuant  to  the 
Commission's  rulemaking  authority 
contained  in  Sections  5  and  5a  of  the 
Commodity  Exchange  Act. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  the  CFTC's  regulations 
were  published  on  December  30, 1981. 
See  46  FR  63035  (Dec.  30,  1981).  The 
Federal  Register  notice  with  a  60-day 
comment  period  soliciting  comments  on 
this  collection  of  information  was 
published  on  December  15,  2000  (65  FR 
78474). 

Burden  statement:  The  respondent 
burden  for  this  collection  is  estimated  to 
average  250  hours  per  response.  These 
estimates  include  the  time  needed  to 


review  instructions;  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
vabdating,  and  verifying  information, 
processing  and  maintaining  information 
and  disclosing  and  providing 
information;  adjust  the  existing  ways  to 
comply  with  any  previously  applicable 
instructions  and  requirements;  train 
personnel  to  be  able  to  respond  to  a 
collection  of  information;  and  transmit 
or  otherwise  disclose  the  information. 
Respondents/Affected  Entities:  11 
Estimated  number  of  responses:  2 
Estimated  total  annual  burden  on 
respondents:  500  hours 
Frequency  of  collection:  On  occasion 
Send  comments  regarding  the  burden 
estimated  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  biu'den,  to 
the  addresses  listed  below.  Please  refer 
to  OMB  Control  No.  3038-0049  in  any 
correspondence. 

Judi  Payne,  Division  of  Economic 
Analysis,  U.S.  Commodity  Fut\ires 
Trading  Commission,  1155  21st  Street 
NW.,  Washington,  DC  20581;  and  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  CFTC,  725 
17th  Street,  Washington  DC  20503. 

Dated:  January  23.  2001. 
lean  A.  Webb, 

Secretaiy  of  the  Commission. 
[FR  Doc.  01-2475  Filed  1-26-01;  8:45  am) 


BILLING  CODE  6351-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futures  Trading 

Commission. 

TIME  AND  DATE:  11:00  a.m..  Friday. 

February  2.  2001. 

PLACE:  1155  21st  St.,  NW..  Washington, 

DC,  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  01-2589  Filed  1-25-01;  8:45  am) 

BILUNG  COOE  6351-01-M 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 
Commodity  Futures  Trading 
Commission. 

TIME  AND  DATE:  11:00  a.m.,  Friday, 
February  9,  2001. 

PUkCE:  1155  21st  St.,  NW..  Washington, 
DC,  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc.  01-2590  Filed  1-25-01;  8:45  ami 

BIUJNG  CODE  63S1-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 
Commodity  Futures  Trading 
Commission. 

TIME  AND  DATE:  11:00  a.m.,  Friday, 
February  16,  2001. 

PLACE:  1155  21st  St.,  N.W., 
Washington,  D.C.,  9th  Floor  Conference 
Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb.  202-418-5100. 

lean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  01-2591  Filed  1-25-01;  8:45  am] 

HLUNQ  COOC  6351-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 
Commodity  Futures  Trading 
Commission. 

TIME  AND  DATE:  11:00  a.m.,  Friday, 
February  23,  2001. 

PLACE:  1155  21st  St.,  NW.,  Washington, 
DC,  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 


CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  202-418-5100. 

lean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc.  01-2592  Filed  1-25-01;  8:45  am] 

BOJJNG  COOE  S351-01-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

All-Terrain  Vehicles;  Commission 
Resolution 

agency:  Consumer  Product  Safety 

Commission. 

action:  Notice. 

summary:  The  Consumer  Product  Safety 
Commission  ("Commission")  hereby 
aimounces  its  issuance  of  a  Resolution 
commending  Cannondale  Corporation 
("Cannondale")  for  the  company's 
action  plan  regarding  all-terrain  vehicle 
("ATV")  safety. 

Historical  information  regarding  ATV 
safety-related  actions  by  the 
Commission  and  the  major 
manufacturers  of  ATVs  is  included  in 
the  Commission's  Federal  Register 
notice  of  September  9,  1998  (63  FR 
48199).  That  notice  also  requested 
public  comment  on  whether  the 
Commission  should  issue  a  Resolution 
commending  certain  members  of  the 
industry  for  their  ATV  action  plans. 
After  consideration  of  public  comments, 
the  Commission  issued  its  Resolution 
commending  those  industry  members 
(63  FR  67861).  The  Commission 
subsequently  announced  issuance  of  a 
Resolution  conunending  another 
member  of  the  ATA'  industry  for  its 
action  plan  regarding  ATV  safety  (64  FR 
15350).  Caimondale  has  agreed,  in  its 
action  plan,  to  take  safety-related 
actions  that  are  comparable  to  those 
taken  by  members  of  the  ATV  industry 
that  the  Commission  commended  in  its 
previous  Resolutions. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  about  the 
Resolution,  call  or  write  Leonard  H. 
Goldstein,  Office  of  the  General 
Counsel,  Consumer  Product  Safety 
Commission,  Washington,  E)C  20207, 
(301)  504-0980,  Ext.  2202. 

Dated:  January  23,  2001. 

Sadye  E.  Dunn, 

Secretary.  Consumer  Product  Safety 
Commission. 

Resolution  of  the  United  States 
Consumer  Product  Safety  Commission 
Commending  Cannondale  Corporation 

The  United  States  Consiuner  Product 
Safety  Commission  (the  "Commission"), 


by  vote  on  January  5,  2001,  RESOLVES 
THAT: 

Whereas,  Cannondale  Corporation 
("Cannondale")  has  announced  its 
intention  to  sell  ATVs  in  the  United 
States;  and 

Whereas,  Caimondale  has  agreed  to 
undertake  voluntary  actions 
("Cannondale's  Action  Plan")  that  are 
comparable  to  those  being  undertaken 
by  other  manufacturers  of  ATVs  that  the 
Commission  has  conunended  (See  63  FR 
67861  and  64  FR  15350),  including 
actions  to  (i)  promote  training, 
including  through  the  offer  of  a  cash 
incentive  to  first-time  purchasers,  (ii) 
participate  with  other  manufacturers  of 
ATVs  in  an  information  and  education 
safety  campaign  emphasizing,  among 
other  things,  tibe  risks  created  when 
children  younger  than  16  operate  or  ride 
on  adult-size  ATVs,  (iii)  not  market,  sell 
or  offer  to  sell  adult-size  ATVs  to  or  for 
use  by  children  yoimger  than  16,  (iv) 
not  market  or  sell  three-wheel  ATVs,  (v) 
provide  safety  information  on  or  with 
ATVs,  including  giving  an  ATV  Safety 
Alert  to  each  piirdiaser,  (vi)  retain  the 
services  of  an  independent  organization 
to  conduct  the  imdercover  monitoring  of 
an  agreed-upon  minimum  number  of 
randomly  selected  dealers  to  monitor 
compliance  with  minimum  age 
requirements,  (vii)  imdertake  various 
other  safety  measures,  and  (viii)  notify 
the  Commission  at  least  60  days  in 
advance  of  any  material  changes  to 
Cannondale's  ATV  Action  Plan;  and 

Whereas,  a  copy  of  Cannondale's  ATV 
Action  Plan  is  available  to  the  public 
upon  request  to  the  Commission's  Office 
of  the  Secretary;  and 

Whereas,  notwithstanding 
implementation  of  Cannondale's  ATV 
Action  Plan,  the  Commission  reserves 
all  its  statutory  enforcement,  regulatory 
and  oversight  powers  with  respect  to 
ATVs. 

Now,  Therefore: 

1 .  The  Commission  commends 
Caimondale  for  its  ATV  Action  Plan, 
which  the  Commission  believes  will 
provide  safety  benefits  to  consimiers. 

2.  The  Commission  will  actively 
monitor  the  voluntary  actions  of 
Cannondale  and  other  manufacturers  of 
ATVs  by,  among  other  things, 
conducting  undercover  inspections  of 
ATV  dealerships  to  ensiire  compliance 
with  age  recommendations  and  other 
requirements,  and  collecting  and 
assessing  information  regarding  the 
effectiveness  of  training  incentives.  The 
Commission  will  take  appropriate 
action  based  on  the  results  of  the 
monitoring  activity.  The  Commission 
also  will  continue  to  track  the  death  and 
injury  rate  associated  with  ATVs  and 
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reserves  its  authority  to  take  action 
based  on  this  data. 

(FR  Doc.  01-2421  Filed  1-26-01;  8:45  am] 

BILUNG  CODE  6355-01-P 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  information 
Collection  Requests 

AGENCY:  Department  of  Education. 
summary:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  March 
30,  2001. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment.  The  Department  of 
Education  is  especially  interested  in 
public  comment  addressing  the 
following  issues:  (1)  Is  this  collection 
necessary  to  the  proper  functions  of  the 
Department;  (2)  will  this  information  be 
processed  and  used  in  a  timely  manner; 

(3)  is  the  estimate  of  burden  accurate; 

(4)  how  might  the  Department  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (5)  how 
might  the  Department  minimize  the 
burden  of  this  collection  on  the 
respondents,  including  through  the  use 
of  information  technology. 


Dated:  January  23,  2001. 
John  Tressier, 

Leader,  Regulatory  Information  Management, 
Office  of  the  Chief  Information  Officer. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  New. 

Title:  Annual  Progress  Reporting 
Form  for  Special  Demonstration 
Programs. 

Frequency:  Annually. 

Affected  Public:  Not-for-profit 
institutions;  Business  or  other  for-profit; 
State,  Local,  or  Tribal  Gov't,  SEAs  or 
LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  73. 
Burden  Hours:  2,044. 

Abstract:  This  data  collection  will  be 
conducted  annually  to  obtain  program 
and  performance  information  from 
Rehabilitation  Services  Administration 
(RSA)  special  demonstration  grantees 
(including  special  projects  and  systems 
change  grantees)  on  their  project 
activities.  The  information  collected 
will  assist  federal  RSA  staff  in 
responding  to  the  Government 
Performance  and  Results  Act.  Data  will 
primarily  be  collected  through  an 
internet  form. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  internet 
address  OCIOJMGJssues@ed.gov  or 
faxed  to  202-708-9346.  Please  specify 
the  complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  burden  and/or  the 
collection  activity  requirements  should 
be  directed  to  Sheila  Carey  at  (202)  708- 
6287  or  via  her  internet  address 
Sheila_Carey@ed.gov.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

(FR  Doc.  01-2449  Filed  1-26-01;  8:45  am] 
HLUNQ  COOE  4000-01-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 


review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  February 
28,2001. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Lauren  Wittenberg,  Acting 
Desk  Officer,  Department  of  Education, 
Office  of  Management  and  Budget,  725 
17th  Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
Lauren_Wittenberg@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  January  23,  2001. 
)ohn  Tressier, 

Leader.  Regulatory  Information  Management. 
Office  of  the  Chief  Information  Officer. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Revision. 

Title:  State  Plan  for  Independent 
Living  and  Center  for  Independent 
Living  Programs. 

Frequency:  Every  three  years. 

Affected  Public:  State,  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs;  Not-for-profit 
institutions;  Individuals  or  household 
Businesses  or  other  for-profit;  Farms; 
Federal  Government. 

Reporting  and  Recordkeeping  Hour 
Burden: 
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Responses:  55. 
Burden  Hours:  3,300. 

Abstract:  Chapter  1  authorizes 
financial  assistance  to  States  for 
providing,  expanding  and  improving  the 
provision  of  independent  living 
services,  to  develop  and  support 
Statewide  networks  of  Centers  for 
Independent  Living  (CILs),  to  improve 
working  relationships  among  State 
Independent  Living  Services  (SILS) 
programs,  CILs,  Statewide  Independent 
Living  Councils,  programs  funded  imder 
other  tides  of  the  Act,  and  other 
programs  that  address  issues  relevant  to 
individuals  with  disabilities  funded  by 
Federal  and  non-Federal  authorities. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  or 
shoidd  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue.  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  internet 
address  OCIO_IMG_Issues@ed.gov  or 
faxed  to  202-708-9346.  Please  specify 
the  complete  tide  of  the  information 
collection  when  making  your  request. 
Comments  regarding  biuden  and/ or  the 
collection  activity  requirements  should 
be  directed  to  Sheila  Carey  at  (202)  708- 
6287  or  via  her  internet  address 
Sheila_Carey@ed.gov.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-«339. 

[FR  Doc.  01-2450  Filed  1-26-01;  8:45  am] 

BKJJNQ  CODE  400IM>1-f> 


OEPAFITMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 

SUMMARY:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  0MB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  March 
30,  2001. 

ADDRESSES:  Written  conunents  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Lauren  Wittenberg,  Acting 
Desk  Officer,  Department  of  Education, 
Office  of  Management  and  Budget,  725 
17th  Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 


mailed  to  the  internet  address 
Lauren  _  Wittenberg@omb.  eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  January  23,  2001. 

John  Tressler, 

Leader,  Regulatory  Information  Management, 
Office  of  the  Chief  Information  Officer 

Office  of  Educational  Research  and 
Improvnnent 

Type  of  Review:  Revision. 

Title:  FRSS  78:  Classes  that  Serve 
Children  Prior  to  Kindergarten  in  U.S. 
Public  Schools. 

Frequency:  On  Occasion. 

Affected  Public:  State,  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  10,161. 
Burden  Hours:  7,621. 

Abstract:  This  survey  is  submitted 
under  the  system  clearance  for  Quick 
Response  Information  System  (QRIS) 
surveys  (that  covers  the  Fast  Response 
Survey  System,  also  known  as  FRSS).  It 
meets  the  conditions  of  that  clearance: 
short,  policy-relevant,  one-time  surveys 
that  go  to  a  small  sample.  This  survey 
is  designed  to  learn  about  the  extent  to 
which  programs  exist  in  public  schools 
to  serve  primarily  3-  and  4-year-old 
children  before  they  begin  kindergarten. 
It  contains  questions  about  whether 
these  programs  are  full-  or  part-day; 
whether  Uie  programs  are  designed  to 


meet  the  needs  of  special  needs  children 
(those  with  disabilities  or  limited 
English  proficiency)  or  for  all  students; 
questions  about  whether  other  services 
are  offered,  such  as  meals  and 
transportation;  and  questions  about 
sources  of  funding  for  these  programs; 
and  finally  questions  about  teacher 
characteristics. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  4050,  Regional 
Office  Building  3,  Washington,  D.C. 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  internet 
address  OClO_lMG_lssues@ed.gov  or 
faxed  to  202-708-9346.  Please  specify 
the  complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  burden  and/or  the 
collection  activity  requirements  should 
be  directed  to  Kathy  Axt  at  her  internet 
address  Kathy_Axt@ed.gov.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

(FR  Doc.  01-2451  Filed  1-26-01;  8:45  am) 
BILUNG  CODE  4000-01-P 


DEPARTMErfT  OF  ENERGY 

National  Nuclear  Security 
Administration 

Notice  of  Schedule  Change  for 
Preparing  the  Environmental  impact 
Statement  for  the  Proposed  Relocation 
of  the  Los  Alamos  National  Laboratory 
Technical  Area  18  Missions 

AGENCY:  Department  of  Energy,  National 
Nuclear  Security  Administration. 
ACTION:  Notice  of  schedule  change. 

SUMMARY:  On  May  2,  2000,  the 
Department  of  Energy  (DOE),  National 
Nuclear  Security  Administration 
(NNSA),  published  a  Notice  of  Intent  to 
prepare  an  Environmental  Impact 
Statement  (EIS)  for  the  Proposed     ^ 
Relocation  of  the  Los  Alamos  National 
Laboratory  (LANL)  Technical  Area  18 
(TA-18)  (hereafter  that  EIS  will  be 
referred  to  as  the  TA-18  EIS)  (65  FR 
25472).  In  that  notice,  the  NNSA 
indicated  that  the  TA-18  EIS  process 
was  scheduled  to  be  completed  by 
January  2001 .  The  purpose  of  this 
notification  is  to  inform  the  public  that 
the  schedule  for  completing  the  TA-18 
EIS  has  changed.  The  NNSA  now 
projects  that  the  EIS  process  will  not  be 
completed  before  September  2001. 


ADDRESSES:  General  questions 
concerning  the  TA-18  Project  can  be 
asked  by  calling  1-800-832-0885,  ext. 
6-5484,  or  by  writing  to:  Mr.  Jay  Rose, 
Document  Manager,  TA-18  Relocation 
EIS,  U.S.  Department  of  Energy/NNSA, 
1000  Independence  Avenue,jS.W., 
Washington,  D.C.  20585. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  on  the  NNSA 
National  Environmental  Policy  Act 
(NEPA)  process,  please  contact:  Mr. 
Henry  Garson,  NEPA  Compliance 
Officer  for  Defense  Programs,  U.S. 
Department  of  Energy/NNSA,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585;  or  telephone  1- 
800-832-0885,  ext.  30470.  For  general 
information  on  the  DOE  NEPA  process, 
please  contact:  Ms.  Carol  M.  Borgstrom, 
Director,  Office  of  NEPA  Policy  and 
Compliance  (EH-42),  U.S.  Department 
of  Energy,  1000  Independence  Avenue, 
SW.,  Washington.  DC  20585,  telephone 
202-586-4600,  or  leave  a  message  at  1- 
800-472-2756. 

SUPPLEMENTARY  INFORMATION:  On  April 
11,  2000,  Secretary  of  Energy  Bill 
Richardson  announced  that  the  NNSA 
would  begin  preparation  of  an  EIS  on 
the  proposed  transfer  to  another 
location  of  TA-18's  capabilities  and  up 
to  approximately  2  tons  of  special 
nuclear  materials.  In  the  Notice  of 
Intent,  published  on  May  2,  2000,  the 
NNSA  solicited  comments  on  the 
proposed  scope  of  the  TA-18  EIS  from 
the  public  and  conducted  public 
scoping  meetings  as  follows:  May  18, 
2000,  in  Albuquerque,  New  Mexico; 
May  23,  2000,  in  North  Las  Vegas, 
Nevada;  May  25,  2000,  in  Idaho  Falls, 
ID;  and  May  30,  2000,  in  Espanola,  New 
Mexico. 

Due  primarily  to  budget  constraints, 
funding  for  the  TA-18  EIS  was  not 
available  during  the  summer  of  2000 
and  the  schedule  for  completing  the 
TA-18  EIS  began  to  slip.  The  events 
associated  with  the  Cerro  Grande  fire  at 
LANL  (see  65  FR  120,  June  21,  2000) 
further  disrupted  TA-18  planning 
activities  and  added  to  the  schedule 
slip.  The  revised  EIS  schedule  is  as 
follows: 

Issue  Draft  EIS — May  2001 

Draft  EIS  Public  Hearings — June  2001 
ssue  Final  EIS — August  2001 
Jecord  of  Decision — September  2001 

There  have  been  no  significant 
Ganges  to  the  TA-18  EIS  scope  or 
dtematives,  as  described  in  the  original 
rA-18  EIS  Notice  of  Intent. 
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Issued  in  Washington,  DC,  this  18th  day  of 
January  2001. 

T.J.  Glauthier, 

Deputy  Secretary  of  Energy,  Department  of 
Energy. 

[FR  Doc.  01-2469  Filed  1-26-01;  8:45  am) 
BILUNG  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Notice  of  Competitive  Financial 
Assistance  Solicitation 

AGENCY:  Idaho  Operations  Office, 
Department  of  Energy. 
ACTION:  Notice  of  competitive  financial 
assistance  solicitation. 


SUMMARY:  The  U.S.  Department  of 
Energy  (DOE)  Idaho  Operations  Office 
(ID)  is  seeking  applications  for 
innovative  cost-shared  research, 
development  and  demonstration  of 
technologies  that  will  enhance 
economic  competitiveness,  reduce 
energy  consumption  and  reduce 
environmental  impacts  in  the  emerging 
renewable  bioproducts  industry.  The 
proposed  research  and  development 
(R&D)  applications  must  address 
priorities  of  at  least  three  out  of  the  four 
key  barrier  areas;  Plant  Sciences, 
Production,  Processing,  and  Utilization, 
as  identified  in  the  Technology 
Roadmap  for  Plant/Crop-Based 
Renewable  Resources  2020. 
DATES:  The  deadline  for  receipt  of 
applications  is  3:00  p.m.  MST  March  28. 
2001. 

ADDRESSES:  The  formal  solicitation 
document  will  be  disseminated 
electronically  as  Solicitation  Niunber 
DE-PS07-01ID14039,  Agriculture 
Industry  of  the  Future  Program,  through 
the  Industry  Interactive  Prociu^ment 
System  (IIPS)  located  at  the  following 
URL:  http://e-center.doe.gov.  UPS 
provides  the  medium  for  disseminating 
solicitations,  receiving  financial 
assistance  applications  and  evaluating 
the  applications  in  a  paperless 
environment.  Completed  applicadons 
are  required  to  be  submitted  via  IIPS. 
Individuals  who  have  the  authority  to 
enter  their  company  into  a  legally 
binding  contract/agreement  and  intend 
to  submit  proposal/applications  via  the 
IIPS  system  must  register  and  receive 
confirmation  that  they  are  registered 
prior  to  being  able  to  submit  an 
application  on  the  IIPS  system.  An  IIPs 
"User  Guide  for  Contractors"  can  be 
obtained  by  going  to  the  IIPS  Homepage 
at  the  following  URL:  http://e- 
center.doe.gov  and  then  clicking  on  the 
"Help"  button.  Questions  regarding  the 
operation  of  IIPS  may  be  e-mailed  to  the 
IIPS  Help  Desk  at  IIPS  Help  Desk@e- 


center.doe.gov  or  call  the  help  desk  at 
(800)  683-0751. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  Richardson.  Contract  Specialist, 
at  richarem@id.doe.gov. 
SUPPLEMENTARY  INFORMATION:  The 
statutory'  authority  for  this  program  is 
the  Federal  Non-Nuclear  Energy 
Research  &  Development  Act  of  1974 
(P.L.  93-577).  The  applications  must 
link  the  R&D  in  each  of  the  barrier  areas 
selected,  in  an  integrated  and 
crosscutting  approach,  to  achieve 
overall  project  objectives.  (Two 
examples  of  such  crosscutting  efforts 
can  be  found  on  p.  25  and  p.  26  overlaid 
on  Figures  13  and  14  in  the  Technology 
Roadmap  for  Plant/Crop-Based 
Renewable  Resources  2020.)  This  will 
require  a  multi-disciplinary 
collaboration.  Midti-partner 
collaborations  between  industrial 
companies,  growers,  universities,  non- 
profit groups  and  National  Laboratories 
are  encouraged.  A  minimum  of  two 
partners  is  required,  with  at  least  one 
being  an  industrial  company.  DOE 
anticipates  making  approximately  3  to  5 
awards  with  total  estimated  DOE 
funding  of  up  to  $1.5  M  per  award  per 
year,  each  with  a  duration  of 
approximately  3-5  years. 

Issued  in  Idaho  Falls  on  January  16,  2001. 
R.  lefi&vy  Hoyles, 

Director,  Procurement  Services  Division. 
(FR  Doc.  01-2470  Filed  1-26-01;  8:45ain|  - 
BILUNG  CODE  64S0-01-P 


DEPARTMENT  OF  ENERGY 

National  Energy  Technology 
laboratory 

Notice  of  Availability  of  a  Rnancial 
Assistance  Solicitation 

agency:  Department  of  Energy  (DOE), 
National  Energy  Technology  Laboratory 
(NETL). 

ACTION:  Notice  inviting  financial 
assistance  applications. 

SUMMARY:  The  Department  of  Energy 
announces  that  it  intends  to  conduct  a 
competitive  Program  Solicitation.  DE- 
PS26-01NT41114,  and  award  financial 
assistance  (Cooperative  Agreements)  for 
the  program  entitled  "Supporting 
Science  and  Enabling  Technologies  for 
Clean  Fuels."  Through  this  solicitation, 
the  DOE/NETL  seeks  applications  on 
behalf  of  the  DOE's  Office  of  Fossil 
Energy. 

The  DOE/NETL,  by  way  of  the  Federal 
Financial  Assistance  application 
process,  is  seeking  proposals  for  cost- 
shared  research  and  development 
projects  that  will  lead  to  advanced  clean 
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fuels  that:  (1)  Are  derived  from  a  diverse 
mix  of  secure  energy  resources:  (2) 
enable  mobile  (ground,  air,  and  marine) 
and  stationary  systems  (e.g.,  home 
heating  and  industrial  boilers)  to 
comply  with  increasingly  stringent 
Federal,  state,  and  local  emissions 
standards;  (3)  are  compatible  with 
existing  liquid,  and/or  designed  in 
concert  with  future,  fuels 
infrastructures;  (4)  satisfy  commercial 
and  military  requirements;  (5)  enable 
the  efficiency  of  the  transportation  fleet 
to  be  more  than  doubled,  and  (6)  are 
cost  competitive  with  conventional 
fuels. 

This  solicitation  seeks  to  create 
strategic  partnerships  targeted  at  the 
development  and  verification  of 
advanced  fuel-making  processes  that 
utilize  stable  fossil  resources.  These 
processes  will  enable  the  production  of 
clean  transportation  fuels  that  improve 
the  environment,  while  also  expanding 
and  diversifying  the  fossil  resource  base. 
This  solicitation  represents  a  major  step 
toward  establishing  the  scientific  and 
engineering  foundation  on  which  the 
next  generation  of  transportation  fuel 
technologies  will  rest. 
DATES:  A  draft  Program  Solicitation  will 
be  available  on  or  about  January  24, 
2001 .  Comments  and/or  questions 
concerning  the  draft  version  must  be 
submitted  to,  and  received  by  the  DOE 
Contract  Specialist  no  later  than 
February  23,  2001.  The  mailing  and  E- 
mail  addresses  are  provided  below. 
ADDRESSES:  The  draft  Program 
Solicitation  will  be  available  on  the 
DOE/NETL's  Internet  address  at  http:// 
www.netl.doe.gov/business/solicit.  The 
final  version  of  the  solicitation  along 
with  all  amendments  will  be  posted  at 
this  same  Internet  address;  applicants 
are  therefore  encouraged  to  periodically 
check  this  NETL  address  to  ascertain  the 
status  of  these  documents.  Applications 
must  be  prepared  and  submitted  in 
accordance  with  the  instructions  and 
forms  contained  in  the  final  version  of 
this  Program  Solicitation. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  D.  Gillham,  MS:  921-118,  U.S. 
Department  of  Energy,  National  Energy 
Technology  Laboratory,  626  Cochrans 
Mill  Road,  P.O.  Box  10940,  Pittsburgh, 
PA  15236-0940,  E-mail  Address: 
gillham@netI.doe.gov,  Telephone 
Number:  (412)  386-5817. 
SUPPLEMENTARY  INFORMATION:  The  DOE 
anticipates  award  of  multiple  cost- 
sharing  cooperative  agreements;  but  the 
DOE  reserves  the  right  to  award  the 
agreement  type  and  number  deemed  in 
its  best  interest.  As  required  in  Section 
3002,  Title  XXX  of  the  Energy  Policy 
Act  (EPAct),  offerors  are  advised  that 


mandatory  20%  cost-share  will  be 
required  for  each  project.  Not  all  of  the 
necessary  funds  are  currently  available 
for  this  solicitation;  the  Government's 
obligation  under  any  cooperative 
agreement  awarded  is  contingent  upon 
the  availability  of  appropriated  FY2001 
through  FY2006  funds. 

It  is  DOE's  desire  to  encourage  the 
widest  participation  including  the 
involvement  of  small  business  concerns, 
and  small  disadvantaged  business 
concerns.  Multiple  pre-solicitation 
workshops  are  planned.  Information  on 
the  dates,  times  and  locations  of  the  pre- 
solicitation  workshops  may  be  foimd  on 
the  NETL  website  at  http:// 
www.netl.doe.gov/business/solicit/ 
index.html.  In  order  to  gain  the 
necessary  expertise  to  review  proposals, 
non-Federal  personnel  may  be  used  as 
evaluators  or  advisors  in  the  evaluation 
of  proposals. 

Issued  in  Pittsburgh,  PA  on  )anuary  12, 
2001. 

Dale  A.  Sicdliano, 

Deputy  Director.  Acquisition  and  Assistance 
Division. 

[FR  Doc.  01-2466  Filed  1-26-01;  8:45  am) 
BHJJNG  COOE  6«S0-01-4> 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Paducah 

AGENCY:  Department  of  Energy  (DOE). 
ACTION:  Notice  of  Open  Meeting. 

SUMMARY:  This  notice  annoimces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB).  Paducah.  The 
Federal  Advisory  Committee  Act  (Pub. 
L.  No.  92-463,  86  Stat.  770)  requires 
that  public  notice  of  these  meetings  be 
aimoimced  in  the  Federal  Register. 
DATES:  Thursday,  February  15,  2001; 
5:30  p.m.-9:00  p.m. 
ADDRESSES:  Paducah  Information  Age 
Park  Resource  Center,  2000  McCracken 
Boulevard,  Paducah,  KY. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
D.  Sheppard,  Deputy  Designated  Federal 
Officer,  Department  of  Energy  Paducah 
Site  Office,  Post  Office  Box  1410,  MS- 
103,  Paducah,  KY  42001,  (270)  441- 
6804. 

SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Board:  The  purpose  of  the  Board  is 
to  make  recommendations  to  DOE  and 
its  regulators  in  the  areas  of 
environmental  restoration  and  waste 
management  activities. 

Tentative  Agenda 

5:30  p.m. — Informal  Discussion 


6:00  p.m. — Call  to  Order 
6:10  p.m. — Approve  Minutes 
6:20  p.m. — Presentations 

Board  Response 

Public  Comments 
8:00  p.m. — Subcommittee  Reports 

Board  Response 

Public  Comments 

8:30  p.m. — Administrative  Issues 

9:00  p.m. — Adjourn 

Copies  of  the  final  agenda  will  be 
available  at  the  meeting. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Conmiittee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  John  D.  Sheppard  at  the  address 
or  telephone  number  listed  above. 
Requests  must  be  received  5  days  prior 
to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation 
in  the  agenda.  The  Designated  Federal 
Officer  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business.  Each 
individual  wishing  to  make  public 
comment  will  be  provided  a  maximum 
of  five  minutes  to  present  their 
comments  as  the  first  item  of  the 
meeting  agenda. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building.  1000  Independence  Avenue 
SW..  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  at  the  Department  of 
Energy's  Environmental  Information 
Center  and  Reading  Room  at  175 
Freedom  Boulevard,  Highway  60,  Kevil, 
Kentucky  between  8:00  a.m.  and  5:00 
p.m.  on  Monday  thru  Friday  or  by 
writing  to  John  D.  Sheppard, 
Department  of  Energy  Paducah  Site 
Office,  Post  Office  Box  1410,  MS-103, 
Paducah,  Kentucky  42001  or  by  calling 
him  at  (270)  441-6804. 

Issued  at  Washington,  DC  on  January  23, 
2001. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 
[FR  Doc.  01-2468  Filed  1-26-01;  8:45  am] 

BILUNG  COOE  6450-01-P 
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DEPARTMENT  OF  ENERGY 
Office  of  Fossil  Energy 

[Docket  Nos.  FE  C4E  00-43;  Certification 
Notice— 195] 

Notice  Of  Filing  of  Coal  Capability  of 
Magnolia  Energy  LP;  Powerplant  and 
Industrial  Fuel  Use  Act 

agency:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  filing. 

summary:  Magnolia  Energy  LP 
submitted  a  coal  capability  self- 
certification  pursuant  to  section  201  of 
the  Powerplant- and  Industrial  Fuel  Use 
Act  of  1978,  as  amended. 

ADDRESSES:  Copies  of  self-certification 
filings  are  available  for  public 
inspection,  upon  request,  in  the  Office 
of  Coal  &  Power  Im/Ex,  Fossil  Energy, 
room  4G-039,  FE-27,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Russell  at  (202)  586-9624. 

SUPPLEMENTARY  INFORMATION:  Title  II  of 
the  Powerplant  and  Industrial  Fuel  Use 
Act  of  1978  (FUA),  as  amended  (42 
U.S.C.  8301  et  seq.),  provides  that  no 
new  baseload  electric  powerplant  may 
be  constructed  or  operated  without  the 
capability  to  use  coal  or  another 
alternate  fuel  as  a  primary  energy 
source.  In  order  to  meet  the  requirement 
of  coal  capability,  the  owner  or  operator 
of  such  facilities  proposing  to  use 
natural  gas  or  petroleum  as  its  primary 
energy  source  shall  certify,  pursuant  to 
FUA  section  201(d),  to  the  Secretary  of 
Energy  prior  to  construction,  or  prior  to 
operation  as  a  base  load  powerplant, 
that  such  powerplant  has  the  capability 
to  use  coal  or  another  alternate  fuel. 
Such  certification  establishes 
compliance  with  section  201(a)  as  of  the 
date  filed  with  the  Department  of 
Energy.  The  Secretary  is  required  to 
publish  a  notice  in  the  Federal  Register 
that  a  certification  has  been  filed.  The 
following  owner/operator  of  the 
proposed  now  baseload  powerplant  has 
filed  a  self-certification  in  accordance 
with  section  201(d). 

Oivner;  Magnolia  Energy  LP  (C&E  00- 
43). 

Operator  InterGen  Operating 
Company  (Magnolia). 

Location:  Benton,  MS. 

Plant  Configuration:  Combined-cycle. 

Capacity:  900  MW. 

Fuel:  Natural  gas. 

Purchasing  Entities:  Sold  at  wholesale 
to  customers  within  the  U.S. 

In-Service  Date:  April  1,  2003. 


Issued  in  Washington,  D.C.,  January  19, 
2000. 

Anthony  I.  Come, 

Deputy  Director.  Electric  Power  Regulation. 
Office  of  Coal  &■  Power  Im/Ex,  Office  of  Coal 
6-  PowerSystems,  Office  of  Fossil  Energy. 
IFR  Dor:.  01-246.'>  Filed  1-2&-01;  8:45  am) 
BILLING  COOE  64SO-01-P 


DEPARTMENT  OF  ENERGY 

Office  Of  Energy  Efficiency  and 
Renewable  Energy 

Golden  Field  Office;  Hydrogen 
Program 

agency:  The  Department  of  Energy 
(DOE). 

ACTION:  Supplemental  Announcement 
(03)  to  the  Fiscal  Year  2001  Broad  Based 
Solicitation  for  Submission  of  Financial 
Assistance  Applications  Involving 
Research,  Development,  and 
Demonstration  for  the  Office  of  Energy 
Efficiency  and  Renewable  Energy,  DE- 
PS36-01GO90000. 

SUMMARY:  The  Hydrogen  Program  of  the 
Department  of  Energy  (DOE)  Office  of 
Energy  Efficiency  and  Renewable 
Energy  (EERE)  is  issuing  a 
Supplemental  Announcement  to  the 
EERE  Fiscal  Year  2001  Broad  Based 
Solicitation  for  Submission  of  Financial 
Assistance  Applications  Involving 
Research,  Development  and 
Demonstration,  DE-PS36-01GO90000, 
dated  November  27,  2000.  Under  this 
Supplemental  Announcement,  DOE  is 
seeking  applications  for  the 
demonstration  of  a  "power  park"  that 
uses  hydrogen  as  an  energy  carrier.  The 
envisioned  facility  will  provide  electric 
power  and  heat  to  a  building  complex 
or  industrial  facility  by  means  of 
hydrogen  delivered  from  a  centralized 
reformer.  The  expected  scale  for  the 
centralized  reformer  is  50  kW.  The 
project  should  include  an  evaluation  of 
the  merits  of  a  centralized  fuel  cell  stack 
versus  smaller  fuel  cell  stacks 
distributed  throughout  the  park.  As  an 
additional  option,  hydrogen  may  also  be 
co-produced  for  manufacturing/ 
processing  in  industrial  applications. 
DOE  is  proposing  to  fund  this  effort 
under  the  provisions  of  the  Hydrogen 
Future  Act  of  1996. 

DOE  anticipates  selecting  one 
Application  for  negotiation  of  an  award 
under  this  Supplemental 
Announcement.  The  award  will  be  a 
Cooperative  Agreement  with  a  term  of 
up  to  three  years.  A  minimum  cost  share 
of  50%  of  the  total  project  costs  is 
required  for  an  Application  to  be 
considered  for  award  imder  this 
Supplemental  Announcement.  Subject 


to  availability,  the  total  DOE  cost  share 
contribution  is  anticipated  to  be  up  to 
$100,000  in  Fiscal  Year  2001,  $300,000 
in  2002,  and  $300,000  in  2003. 
All  information  regarding  the 
Supplemental  Announcement  will  be 
posted  on  the  DOE  Golden  Field  Office 
Home  page  at  the  address  identified 
below. 

DATES:  DOE  expects  to  issue  the 
Supplemental  Announcement  around 
mid-January,  2001.  The  closing  date  of 
the  Supplemental  Annoimcement  is 
March  21.  2001. 

ADDRESSES:  The  Supplemental 
Announcement  will  be  posted  on  the 
DOE  Golden  Field  Office  Home  Page  at 
http.Z/www.golden .  doe.gov/ 
businessopportunities.html  under 
"Solicitations". 

FOR  FURTHER  INFORMATION  CONTACT: 
Margo  Gorin,  Contract  Specialist,  at 
Facsimile  303-275-4788  or  e-mail 
Margo Gorin@nrel.gov. 

Issued  in  Golden,  Colorado,  on  January  12, 
2001. 

Jerry  L.  Zimmer, 

Procurement  Director.  Golden  Field  Office. 
[FR  Doc.  01-2467  Filed  1-26-01;  8:45  am) 
BILUNG  COOE  64S0-01-P 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

Golden  Field  Office;  Hydrogen 
Program 

agency:  The  Department  of  Energy 
(DOE). 

ACTION:  Supplemental  Announcement 
(02)  to  the  Fiscal  Year  2001  Broad  Based 
Solicitation  for  Submission  of  Financial 
Assistance  Applications  Involving 
Research,  Development,  and 
Demonstration  for  the  Office  of  Energy 
Efficiency  and  Renewable  Energy,  DE- 
PS36-01GO90000. 

SUMMARY:  The  Hydrogen  Program  of  the 
Department  of  Energy  (DOE)  Office  of 
Energy  Efficiency  and  Renewable 
Energy  (EERE)  is  issuing  a 
Supplemental  Announcement  to  the 
EERE  Fiscal  Year  2001  Broad  Based 
Solicitation  for  Submission  of  Financial 
Assistance  Applications  Involving 
Research,  Development  and 
Demonstration,  DE-PS36-01GO90000, 
dated  November  27,  2000.  Under  this 
Supplemental  Announcement  02,  titled 
"Hydrogen  Research  and  Development," 
DOE  is  seeking  research  and 
development  applications  for  activities 
that  will  lead  to  the  implementation  of 
hydrogen  technologies  related  to  certain 
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approaches  for  production  and  storage. 
The  goal  of  the  production  activity  is  to 
produce  hydrogen  from  renewable 
energy  sources  using  certain  biomass  or 
photoelectrochemistry  approaches.  The 
goal  of  the  storage  activity  is  to  develop 
an  innovative  concept  or  material  using 
approaches  with  non-transition  metal 
complex  hydrides  and  purified  carbon 
nanotubes.  DOE  is  proposing  to  fund 
this  effort  under  the  provisions  of  the 
Hydrogen  Future  Act  of  1996.  DOE 
anticipates  selecting  multiple 
Applications  for  negotiation  of  awards, 
with  first-year  DOE  funding  limits  per 
award  as  described  in  the  Supplemental 
Announcement.  The  awards  will  be 
Cooperative  Agreements  with  a  term  of 
up  to  three  years.  A  cost  share 
contribution  from  an  Applicant  is 
required  for  an  Application  to  be 
considered  for  award.  Subject  to 
availability,  the  total  Fiscal  Year  2001 
DOE  funding  will  be  approximately 
$550,000,  with  an  additional  $1,000,000 
anticipated  in  Fiscal  Year  2002  and  an 
additional  $2,000,000  anticipated  in 
Fiscal  Year  2003.  All  information 
regarding  the  Supplemental 
Announcement  will  be  posted  on  the 
DOE  Golden  Field  Office  Home  page  at 
the  address  identified  below. 
DATES:  DOE  expects  to  issue  the 
Supplemental  Announcement  around 
mid-January,  2001.  The  closing  date  of 
the  Supplemental  Amiouncement  is 
March  7,  2001. 

ADDRESSES:  The  Supplemental 
Announcement  will  be  posted  on  the 
DOE  Golden  Field  Office  Home  Page  at 
h  ttp :// www. golden .  doe.gov/ 
businessopportumties.html  under 
"Solicitations". 

FOR  FURTHER  INFORMATION  CONTACT: 

Shirley  Johnson,  Contract  Specialist,  at 
Facsiiiule  303-275-4788  or  e-mail 
Shirley Iohnson@nrel.gov. 

Issued  in  Golden,  Colorado,  on  January  12, 
2001. 

Jerry  L.  Zimmer, 

Procurement  Director,  Golden  Field  Office. 
[FR  Doc.  01-2471  Filed  1-26-01:  8:45  am] 

BHJJNO  CODE  64SO-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dock0t  No.  IC01 -51 2-001,  FERC-512] 

Information  Collection  Submitted  for 
Review  and  Request  for  Comments 

January  23,  2001. 

AGENCY:  Federal  Energy  Regulatory 

Commission,  DOE. 


ACTION:  Notice  of  submission  for  review 
by  the  Office  of  Management  and 
Budget  (0MB)  and  request  for 
comments. 

summary:  The  Federal  Energy 
Regulatory  Commission  (Commission) 
has  submitted  the  energy  information 
collection  listed  in  this  notice  to  Office 
of  Management  and  Budget  (OMB)  for 
review  under  provisions  of  section  3507 
of  the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  No.  104-13).  Any  interested 
person  may  file  comments  on  the 
collection  of  information  directly  with 
OMB  and  should  address  a  copy  of 
those  comments  to  the  Commission  as 
explained  below.  The  Commission 
received  no  comments  in  response  to  an 
earlier  Federal  Register  notice  of 
November  20,  2000  (65  FR  69754)  and 
has  made  this  notation  in  its  submission 
to  OMB. 

DATES:  Comments  regarding  this 
collection  of  information  are  best 
assured  of  having  their  full  effect  if 
received  on  or  before  February  2,  2001. 
ADDRESSES:  Address  comments  to  Office 
of  Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Federal  Energy  Regulatory 
Commission,  Desk  Officer,  725  17th 
Street,  NW.,  Washington,  DC  20503.  A 
copy  of  the  comments  should  also  be 
sent  to  Federal  Energy  Regulatory 
Commission,  Office  of  the  Chief 
Information  Officer,  Attention:  Mr. 
Michael  Miller,  888  First  Street  NE., 
Washington,  DC  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Miller  may  be  reached  by 
telephone  at  (202)  208-1415,  by  fax  at 
(202)  208-2425,  and  by  e-mail  at 
mike.miller@ferc.fed.us. 

SUPPLEMENTARY  INFORMATION: 
Description 

The  energy  information  collection 
submitted  to  OMB  for  review  contains: 

1.  Collection  of  Information:  FERC- 
512  "Application  for  Preliminary 
Permit". 

2.  Sponsor:  Federal  Energy  Regulatory 
Commission. 

3.  Confro/ No. .OMB  No.  1902-0073. 
The  Commission  is  now  requesting  that 
OMB  approve  a  three-year  extension  of 
the  current  expiration  date,  with  no 
changes  to  the  existing  collection.  These 
are  mandatory  collection  requirements. 
The  Commission  does  not  consider  this 
information  to  be  confidential. 

4.  Necessity  of  Collection  of 
Information:  Submission  of  the 
information  is  necessary  to  enable  the 
Commission  to  carry  out  its 
responsibilities  in  implementing  the 
provisions  of  the  Federal  Power  Act 


(FPA).  The  information  reported  under 
Commission  identifier  FERC-512  is 
filed  in  accordance  with  sections  4(f),  5, 
and  7(FPA).  Part  I  of  the  FPA  gives  the 
Commission  Authority  to  issue  licenses 
for  hydropower  projects  on  waters 
subject  to  the  Congressional  authority. 
Preliminary  permits,  issued  for  three 
years,  reserve  rights  to  study  the 
feasibility  of  hydropower  development 
at  a  specific  site,  but  do  not  authorize 
construction  of  any  hydropower 
facilities.  The  purpose  of  obtaining  a 
preliminary  permit  is  to  maintain 
priority  status  for  an  application  for  a 
license,  while  the  applicant  conducts 
site  examinations  and  siu^reys  to 
prepare  maps,  plans,  specifications  and 
estimates.  This  period  of  time  also 
provides  the  applicant  with  the 
opportunity  to  conduct  engineering, 
economic  and  environmental  feasibility 
studies;  plus  make  financial 
arrangements  for  funding  and 
construction  of  the  site.  The  conditions 
under  which  the  priority  will  be 
maintained  eire  set  forth  in  each  permit. 
The  filing  requirements  for  submitting 
an  application  for  a  preliminary  permit 
may  be  found  in  18  CFR  4.31-33  and 
4.81-.82. 

5.  Respondent  Description:  The 
respondent  universe  currently 
comprises  on  average,  45  respondents 
filing  the  recreation  report. 

6.  Estimated  Burden:  3,285  total 
burden  hours,  45  respondents,  45 
responses  annually,  73  hours  per 
response  (average). 

7.  Estimated  Cost  Burden  to 
Respondents:  3,285  hours  +  2,080  hours 
per  year  x  $115,357  per  year  =  $182,186. 
The  cost  per  respondent  is  $4,048. 

Statutory  Authority:  Sections  4(f).  5.  and  7 
of  the  Federal  Power  Act  (FPA),  16  U.S.C. 
797-800. 

David  P.  Boergers, 

Secretary. 

|FR  Doc.  01-2433  Filed  1-26-01;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER01-520-001] 

Covert  Generating  Com|>any,  LLC; 
Notice  of  Filing 

lanuary  23.  2001. 

Take  notice  that  on  January  17,  2001, 
Covert  Generating  Company,  LLC 
(Covert),  tendered  for  filing  in  the 
above-captioned  proceeding,  pursuant 
to  section  205  of  the  Federal  Power  Act 
and  part  35  of  the  Commission's 
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regulations,  a  revised  FERC  Electric 
Tariff  No.  1  which  incorporates 
information  that  Covert  included  in  its 
petition  for  authorization  to  sell 
capacity,  energy,  and  certain  Ancillary 
Services  at  market-based  rates  filed  with 
the  Commission  on  November  28,  2000 
in  the  above-captioned  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  February  2, 
2001.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell.htm. 

Linwood  A.  Watson,  ]r.. 

Acting  Secretary. 

(FR  Doc.  01-2483  Filed  1-26-01;  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CPOG-232-001] 

Iroquois  Gas  Transmission  System, 
LP.;  Notice  of  Technical  and  Scoping 
Meetings  for  the  Proposed  Eastchester 
Project,  as  Amended 

January  23.  2001. 

On  December  15,  2000,  Iroquois  Gas 
Transmission  System,  L.P.  (Iroquois), 
filed  an  amendment  to  the  application 
for  the  Eastchester  Project.  Iroquois 
proposes  to  construct  a  natural  gas 
pipeline  from  Long  Island  to  the  Bronx, 
New  York.  The  amendment  includes  a 
new  preferred  route  through  the  Bronx, 
three  additional  routing  alternatives,  as 
well  as  alternative  interconnection 
locations  with  Consolidated  Edison 
Company  of  New  York's  facilities.  The 
amendment  was  noticed  on  December 
28,  2000. 


Iroquois's  preferred  alternative  would 
traverse  long  Island  Sound  with  landfall 
at  Locust  point.  Through  a  combination 
of  underground  horizontal  drilling  and 
open-trench  construction,  the  pipeline 
would  cross  the  Throgs  Neck 
Expressway,  follow  the  Throgs  Neck 
Expressway  Extension  to  Lafayette 
Avenue  and  follow  Lafayette  Avenue  to 
an  intercormection  site  located  just 
south  of  the  intersection  of  Lafayette 
and  Brush  avenues  on  the  east  bank  of 
Westchester  Creek. 

In  a  letter  dated  January  5,  2001, 
Congress  woman  Nita  M.  Lowey 
requested  a  meeting  be  held  to  inform 
elected  officials  and  the  public  about 
the  pipeline  certification  process, 
Iroquois'  amendment,  and  other  viable 
route  options.  A  technical  meeting  will 
be  held  to  discuss  these  issues  and  to 
exchange  information  among  state  and 
federal  agencies  and  U.S.,  state,  and 
community  representatives.  The 
location  and  time  for  the  technical 
meeting  are  listed  below: 

Date  and  Time:  February  2,  2001,  10 
a.m. 

Location:  Community  Board  10,  3165 
E.  Tremont  Avenue,  Bronx,  NY  10461. 

P/jo/ie;  (718)  892-1161. 

While  the  public  is  welcome  to  attend 
the  technical  meeting,  public  comments 
will  be  received  at  the  scoping  meeting 
listed  below: 

Date  and  Time:  February  15,  2001,  7 
a.m. 

Location:  St.  Francis  de  Chantal 
School,  2962  Harding  Avenue,  Bronx. 
NY  10465. 

Phone:  [718)  792-5500. 

Comments  received  at  the  scoping 
meeting  will  assist  Commission  staff  to 
determine  the  issues  to  be  evaluated  in 
the  environmental  impact  statement  and 
will  be  included  in  the  Commission's 
record  for  this  proceeding.  Additional 
information  may  be  obtained  fi-om  John 
Schnagl,  at  (202)  219-2661. 

David  P.  Boergers, 

Secretan'. 

|FR  Doc.  01-2431  Filed  1-26-01;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC01 -56-000] 

Merrill  Lynch  Capital  Services,  Inc.; 
Notice  of  Filing 

lanuarv  23,  2001. 

Take  notice  that  on  January  12,  2001, 
Applicants  filed  with  the  Federal 
Energy  Regulatory  Commission  an 


application  pursuant  to  section  203  of 
the  Federal  Power  Act  for  authorization 
of  a  disposition  of  jurisdictional 
facilities  whereby  Merrill  Lynch  Capital 
Services,  Inc.  (MLCS)  will:  (1)  Dispose 
of  jurisdictional  facilities  by  way  of  a 
sale  and  assignment  of  the  right,  title, 
obligation,  and  interest  in  certain  of  its 
wholesale  electric  power  sales 
agreements  and  associated  intellectual 
property,  book^  and  records  to 
Allegheny  Energy  Global  Markets,  LLC 
(Allegheny  Global),  a  newly  formed  and 
wholly-owned  subsidiary  of  Allegheny 
Energy  Supply  Company,  LLC 
(Allegheny  Supply):  and  (2)  transfer  to 
MLCS  membership  interests  in 
Allegheny  Supply  as  part  of  that 
disposition. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  February  2, 
2001.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretan: 

[FR  Doc.  01-2432  Filed  1-26-01;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-4O-000] 

Panhandle  Eastern  Pipeline  Company; 
Notice  of  Informal  Settlement 
Conference 

lanuary  22.  2001. 

An  informal  settlement  conference 
will  be  held  in  the  above  docket 
regarding  the  Kansas  ad  valorem  tax 
refund  issues  in  the  proceedings 
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involving  the  Panhandle  Eastern 
Pipeline  Company  system.  The 
conference  will  be  held  on  February  7, 
2001.  at  the  Hilton  Kansas  City  Airport 
hotel,  8801  112th  Street,  NW..  Kansas 
City,  Missouri.  The  conference  will 
begin  at  8:30  a.m.  For  questions 
concerning  the  conference  please  call 
Deborah  Osborne,  Dispute  Resolution 
Service.  Her  telephone  number  is  202- 
208-0831  and  her  e-mail  address  is 
debomh.osbome@ferc.fed.us  All 
interested  parties  in  the  above-reference 
docket  are  requested  to  attend.  To 
ensure  that  the  facilities  are  adequately 
sized  for  the  participants,  please  let 
Deborah  Osborne  know  if  you  are 
planning  to  attend  by  February  2,  2001. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-2429  Filed  1-26-01;  8:45  am] 

BHJJNG  CODE  6717-01-11 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dockat  No.  EC01-54-000] 

Wisconsin  Public  Service  Corporation, 
American  Transmission  Company, 
LLC;  Notice  of  Filing 

January  23,  2001. 

Take  notice  that  on  January  10,  2001. 
Wisconsin  Public  Service  Corporation 
(WPSC)  and  American  Transmission 
Company  LLC  (ATCLLC)  filed  an 
application  under  Section  203  of  the 
Federal  Power  Act  for  authorization  and 
approval  for  WPSC  to  transfer  by 
assignment  to  the  ATCLLC  rights  in 
transmission  facility  lease  agreements 
WPSC  has  with  Marshfield  Electric  and 
Water  Department  and  Manitowoc 
Public  Utilities. 

A  copy  of  the  filing  has  been  served 
on  the  Public  Service  Commissions  of 
Michigan  and  Wisconsin. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  ^4E.,  Washington.  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  February  2. 
2001.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 


available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims.htm  (call  202-208-222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See.  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  side  at  http:/ 
/www. fere. fed.  us/efi/doorbell.btm . 

David  P.  Boergers. 

Secretary. 

[FR  Doc.  01-2430  Filed  1-26-01;  8:45  am) 

BILLING  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docltet  No.  PLOO-1-000] 

Dialog  Concerning  Natural  Gas 
Transportation;  Policies  Needed  to 
Facilitate  Development  of  Competitive 
Natural  Gas  Maritets;  Notice  Deferring 
Staff  Conference 

January  23,2001. 

Take  notice  that  the  staff  conference 
on  affiliate  issues  that  was  to  be 
convened  in  this  proceeding  on  January 
31,  2001  at  1  p.m.  will  be  deferred  until 
March  15,  2001.  We  are  deferring  the 
conference  in  light  of  the  request  for 
postponement  filed  by  the  Edison 
Electric  Institute's  Alliance  of  Energy 
Suppliers  (Alliance)  and  supported  by 
Relicmt  Energy  Services.  As  noted  in  the 
Alliance's  request,  a  deferral  will  allow 
resources  to  be  more  effectively  applied 
to  ongoing  concerns.  Deferral  of  the 
conference  will  also  allow  the 
Commission  and  the  parties  to 
incorporate  winter  operating  experience 
in  both  the  gas  and  electric  industries  in 
the  discussion.  A  notice  establishing  the 
composition  of  the  panel(s)  will  be 
issued  in  advance  of  the  conference. 

For  additional  information,  contact 
Robert  Flanders  at  (202)  208-2084. 

David  P.  Boergers, 

Secretory. 

(FR  Doc.  01-2484  Filed  1-26-01;  8:45  am] 

BILUNG  COOE  6717-01-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  01-36] 

Amateur  Service  Club  and  Military 
Recreation  Station  Call  Sign 
Administrators  Announced 

agency:  Federal  Commimications 
Commission. 


ACTION:  Notice. 


SUMMARY:  This  document  announces 
that  the  Commission  has  accepted 
requests  from  three  organizations 
interested  in  processing  applications  for 
amateur  service  club.  Radio  Amateur 
Civil  Emergency  Service  (RACES),  and 
military  recreation  station  call  signs. 
The  organizations  are  designated  as  a 
"Club  Station  Call  Sign  Administrators" 
(CSCSA)  and  will  process  applications 
for  amateur  service  club.  RACES,  and 
military  recreation  station  call  signs. 
DATES:  Starting  January  22.  2001.  the 
FCC  will  accept  applications  for  new. 
modification  of.  or  renewal  of  amateur 
service  club  and  military  recreation 
station  licenses,  and  modification  of 
RACES  station  licenses,  only  from  a 
CSCSA. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  T.  Cross.  Public  Safety  and 
Private  Wireless  Division.  Wireless 
Telecommunications  Bureau.  (202)  418- 
0680. 

SUPPLEMENTARY  INFORMATION:  In  a  Public 
Notice  released  on  January  3,  2000.  the 
Federal  Communications  Commission 
(FCC)  annoimced  that  it  would  accept 
requests  from  organizations  interested 
in  processing  applications  for  amateur 
service  club.  RACES,  and  military 
recreation  station  call  signs  pursuant  to 
an  October  21. 1998.  Report  and  Order, 
63  FR  68904.  December  14,  1998. 
reinstituting  the  use  of  volunteer 
organizations  for  the  purpose  of 
processing  applications  for  amateur 
service  club  and  military  recreation 
station  call  sign.  A  club  station  license 
is  an  amateur  service  station  license 
granted  only  to  the  trustee  of  an  amateur 
service  club,  which  must  be  composed 
of  at  least  four  persons  and  have  a  name, 
a  document  of  organization, 
management,  and  a  primary  purpose 
devoted  to  amateur  service  activities 
consistent  with  part  97  of  the  FCC's 
rules.  A  military  recreation  station 
license  is  an  amateur  service  station 
license  granted  only  to  the  person  who 
is  the  license  custodian  designated  by 
the  official  in  charge  of  the  United 
States  military  recreational  premises 
where  the  station  is  situated.  A  RACES 
station  license  is  an  amateur  service 
station  license  granted  only  to  the 
person  who  is  the  license  custodian 
designated  by  the  official  responsible  for 
the  governmental  agency  served  by  that 
civil  defense  organization  and  also 
authorizes  only  the  use  of  a  specific  call 
sign. 

The  purpose  of  this  Public  Notice  is 
to  announce  that  beginning  January  22,- 
2001,  the  FCC  will  accept  the  services 
of  three  organizations  as  CSCSAs.  An 


organization  designated  as  a  CSCSA  has 
provided  information  showing:  (1)  That 
it  is  an  amateur  radio  organization;  (2) 
that  it  has  tax-exempt  status  under 
Section  501(c)(3)  of  the  Internal 
Revenue  Code  of  1986;  (3)  that  it  will 
provide  voluntary,  uncompensated  and 
unreimbursed  services  for  processing 
applications  for  club.  RACES,  and 
military  recreation  station  call  signs;  (4) 
that  it  will  submit  the  information  to  the 
FCC  in  an  electronic  batch  file;  and  (5) 
that  it  will  retain  the  application 
information  for  at  least  15  months  and 
make  it  available  to  the  FCC  upon 
request.  A  CSCSA  may  collect  all 
necessary  information  in  any  manner  of 
its  choosing,  including  creating  its  own 
forms.  The  following  organizations  have 
successfully  completed  a  pilot  autogrant 
batch  filing  project  and  are  authorized 
as  CSCSAs  to  process  applications  for 
amateur  service  club,  RACES,  and 
military  recreation  station  call  signs  and 
submit  the  information  to  the  FCC  in  an 
electronic  batch  file: 

American  Radio  Relay  League,  Inc., 
225  Main  Street,  Newington,  CT  06111. 
Contact:  Wayne  Irwin  (860)  594-0200; 
world  wide  web:  http://www.arrl.org;  e- 
mail:  clubcaHs@arrl.org. 

W4VEC  Volunteer  Examiners  Club  of 
America,.  3504  Stonehurst  Place,  High 
Point,  NC  27265.  Contact:  Jim 
Williamson  (336)  841-7576;  world  wide 
web:  http://www.w4vec.com;  e-mail: 
iv4vec@ao7.com. 

W5YI-VEC,  P.O.  Box  565101,  Dallas, 
TX  75356-5101.  Contact:  Larry  Pollock 
(817)  461-6443;  world  wide  web:  http:/ 
/www. w5yi.org;  e-mail:  NB5X@w5yi.org. 
Federal  Conununications  Commission. 
Magalie  Roman  Salas, 
Secretary. 
[FR  Doc.  01-2438  Filed  1-26-01;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

(FEMA-1354-OR] 

Arkansas;  Amendment  No.  6  to  Notice 
of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Arkansas,  (FEMA-1354-DR),  dated 
December  29,  2000,  and  related 
determinations. 

EFFECTIVE  DATE:  January  22,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 


Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Arkansas  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  December  29,  2000: 
Baxter  County  for  Public  Assistance 

(already  designated  for  Individual 

Assistance). 
Boone,  Cleburne  and  Sharp  Coimties  for 

Public  Assistance. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541.  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 
IFR  Doc.  01-2442  Filed  1-26-01;  8:45  am] 
BILLING  COOE  671S-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 


[FEMA-1355-OR] 

Olclahoma;  Amendment  No.  5  to  Notice 
of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Oklahoma,  (FEMA-1355-DR),  dated 
January  5,  2001,  and  related 
determinations. 

EFFECTIVE  DATE:  January  23,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Oklahoma  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  January  5,  2001: 
Beckham,  Caddo,  Comanche,  Delaware, 
Greer,  Harmon,  Jackson,  Nowata, 


Ottawa,  Rogers,  and  Washita  for 
Public  Assistance. 
Caddo,  Comanche,  Craig,  Delaware, 
Mayes,  Ottawa,  Rogers,  and  Tillman 
for  Individual  Assistance. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538.  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541.  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543.  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 
Lacy  E.  Suiter, 

Executive  Associate  Director.  Response  and 
Recovery  Directorate. 

[FR  Doa  01-2443  Filed  1-26-01;  8:45  am] 
BILLING  COOE  671»-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 


[FEMA-1355-DR] 

Oklahoma;  Amendment  No.  3  to  Notice 
of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMa). 
ACTION:  Notice. 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Oklahoma,  (FEMA-1355-DR),  dated 
January  5,  2001,  and  related 
determinations. 

EFFECTIVE  DATE:  January  18,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 

Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472, (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Oklahoma  is  hereby  amended  to  include 
Categories  C  through  G  under  the  Public 
Assistance  program  in  the  following 
areas  among  those  areas  determined  to 
have  been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of 
January  5,  2001: 

Adair,  Atoka,  Bryan,  Carter,  Cherokee. 
Choctaw,  Cleveland,  Coal,  Cotton, 
Creek,  Garvin,  Grady.  Haskell,  Hughes, 
Jefferson,  Johnston,  Latimer,  Le  Flore, 
Lincoln,  Love,  Marshall,  McClain, 
McCurtain.  Mcintosh,  Murray, 
Muskogee,  Okfuskee,  Oklahoma, 
Okmulgee,  Pittsburg,  Pontotoc, 
Pottawatomie,  Pushmataha,  Seminole, 
Sequoyah,  Stephens,  Tulsa.  Wagoner, 
and  Washington  Counties  for  Categories 
C  through  G  under  the  Public  Assistance 
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program  (already  designated  for 
Individual  Assistance,  debris  removal, 
and  emergency  protective  measures 
(Categories  A  and  B),  including  direct 
Federal  assistance). 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling:  83.540.  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 
Lacy  E.  Suiter, 

Executive  Associate  Director.  Response  and 
Recovery  Directorate. 
[FR  Doc.  01-2444  Filed  1-26-01;  8:45  am] 

BIUJNO  CODE  671 8-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1355-OR] 

Oklahoma;  Amendment  No.  4  to  Notice 
of  a  Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 

action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Oklahoma  (FEMA-1355-DR).  dated 
January  5,  2001,  and  related 
determinations. 

EFFECTIVE  DATE:  January  18,  2001. 
FOR  FURTHER  INFORMATK>N  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate.  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
January  18,  2001,  the  President 
amended  the  cost-sharing  arrangements 
concerning  Federal  funds  provided 
under  the  authority  of  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  51521  et  seq.), 
in  a  letter  to  James  L.  Witt,  Director  of 
the  Federal  Emergency  Management 
Agency,  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Oklahoma 
resulting  from  a  severe  winter  ice  storm 
beginning  on  December  25,  2000,  and 
continuing  through  January  10,  2001,  is  of 
sufficient  severity  and  magnitude  that  the 
provision  of  additional  Federal  assistance  to 
ensure  public  health  and  safety  is  warranted 
under  the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act,  42  U.S.C. 
5121,  et  seq.,  as  amended  by  the  Disaster 


Mitigation  Act  of  2000,  Pub.  L.  No.  106-390, 
114  Stat.  1552  (2000)  (Stafford  Act). 

Therefore,  I  amend  my  declaration  of 
January  5,  2001,  to  provide  that  the  Federal 
Emergency  Management  Agency  (FEMA) 
may  reimburse  90  percent  of  the  costs  of 
debris  removal  from  January  5,  2001,  through 
and  including  March  6,  2001.  This 
adjustment  of  the  cost  share  may  be  provided 
to  all  counties  under  the  major  disaster 
declaration.  You  may  extend  this  assistance 
for  an  additional  period  of  time,  if  requested 
and  warranted. 

Please  notify  the  Governor  of  Oklahoma 
and  the  Federal  Coordinating  Officer  of  this 
amendment  to  my  major  disaster  declaration. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 
James  L.  Witt, 
Director. 

IFR  Doc.  01-2445  Filed  1-26-01;  8:45  am) 
BIUJNG  CODE  S71S-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-135e-OR] 

Texas;  Amendment  No.  2  to  Notice  of 
a  Mafor  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  Texas 
(FEMA-1356-DR),  dated  January  8, 
2001 ,  and  related  determinations. 
EFFECTIVE  DATE:  January  18,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
January  18,  2001,  the  President 
amended  the  cost-sharing  arrangements 
concerning  Federal  funds  provided 
under  the  authority  of  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  51521  etseq.), 
in  a  letter  to  James  L.  Witt,  Director  of 
the  Federal  Emergency  Management 
Agency,  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Texas  resulting 
from  a  severe  winter  ice  storm  beginning  on 


December  12,  2000,  and  continuing  through 
January  15,  2001,  is  of  sufficient  severity  and 
magnitude  that  the  provision  of  additional 
Federal  assistance  to  ensure  public  health 
and  safety  is  warranted  under  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act.  42  U.S.C.  5121,  et  seq..  as 
amended  by  the  Disaster  Mitigation  Act  of 
2000,  Pub.  L.  No.  106-390,  114  Stat.  1552 
(2000)(Stafford  Act). 

Therefore,  I  amend  my  declaration  of 
January  8,  2001,  to  provide  that  the  Federal 
Emergency  Management  Agency  (FEMA) 
may  reimburse  90  percent  of  the  costs  of 
debris  removal  from  January  8,  2001,  through 
and  including  March  9,  2001.  This 
adjustment  of  the  cost  share  may  be  provided 
to  all  counties  under  the  major  disaster 
declaration.  You  may  extend  this  assistance 
for  an  additional  period  of  time,  if  requested 
and  warranted. 

Please  notify  the  Governor  of  Texas  and  the 
Federal  Coordinating  Officer  of  this 
amendment  to  my  major  disaster  declaration. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 
lames  L.  Witt, 
Director. 
IFR  Doc.  01-2446  Filed  1-26-01;  8:45  amj 

BIUJNG  CODE  871  »-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1356-OR] 

Texas;  Amendment  No.  3  to  Notice  of 
a  Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 

action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  Texas, 
(FEMA-1356-DR).  dated  January  8, 
2001,  and  related  determinations. 
EFFECTIVE  DATE:  January  19,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  Texas 
is  hereby  amended  to  include  the 
Categories  C-G  imder  the  Public 
Assistance  program  to  the  following 
areas  among  those  areas  determined  to 
have  been  adversely  affected  by  the 
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catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of 
January  8.  2001: 

Lamar  Coimty  for  Individual  Assistance. 

Borden,  Carson,  Cherokee,  Cooke, 

Dawson,  Delta,  Gains,  Garza,  Gray, 
Gregg,  Grayson,  Fannin,  Franklin, 
Harrison,  Hopkins,  Hunt,  Lamar, 
Lynn,  Marion,  Montague,  Morris, 
Panola,  Rains,  Rusk,  Smith,  Titus, 
Upshur  and  Wood  for  Public 
Assistance. 

Bowie,  Cass,  and  Red  River  Counties  for 
Public  Assistance  (Categories  C-G), 
(already  designated  for  Individual 
■   Assistance  and  debris  removal  and 
emergency  protective  measures 
(Categories  A  and  B),  including 
direct  Federal  assistance  under 
Public  Assistance). 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Lacy  E.  Suiter, 

Executive  Associate  Director.  Response  and 

Recovery  Directorate. 

[FR  Doc.  01-2447  Filed  1-26-01;  8:45  amj 

WLUNG  COOE  671»-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-135»-OR] 

Vermont;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 


SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Vermont 
(FEMA-1358-DR),  dated  January  18, 
2001,  and  related  determinations. 
EFFECTIVE  DATE:  January  18,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472, (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  Notice  is  . 
hereby  given  that,  in  a  letter  dated 
January  18,  2001,  the  President  declared 
a  major  disaster  under  the  authority  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act,  42  USC 
5121,  et  seq.,  as  amended  by  the 


Disaster  Mitigation  Act  of  2000,  Pub.  L. 
No.  106-390,  114  Stat  1552  (2000),  as 
follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Vermont, 
resulting  from  severe  storms  and  flooding  on 
December  16-18,  2000,  is  of  sufficient 
severity  and  magnitude  to  warrant  a  major 
disaster  declaration  under  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act,  42  USC  5121,  et  seq.,  as 
amended  by  the  Disaster  Mitigation  Act  of 
2000,  Pub.  L.  No.  106-390,  114  Stat.  1552 
(2000)(Stafford  Act).  I,  therefore,  declare  that 
such  a  major  disaster  exists  in  the  State  of 
Vermont. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Public 
Assistance  and  Hazard  Mitigation  in  the 
designated  areas  and  any  other  forms  of 
assistance  under  the  Stafford  Act  you  may 
deem  appropriate.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Louis  H.  Botta  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Vermont  to  have 
been  affected  adversely  by  this  declared 
major  disaster:  Bennington  and  Rutland 
Counties  for  Public  Assistance. 

All  coimties  within  the  State  of 
Vermont  are  eligible  to  apply  for 
assistance  under  the  Hazard  Mitigation 
Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

James  L.  Witt. 

Director. 

[FR  Doc.  01-2448  Filed  1-26-01;  8:45  amj 

BILUNG  COOE  671 8-02-P 


FEDERAL  RESERVE  SYSTEM 

Change  In  Bank  Control  Notices; 
Acquisition  of  Shares  of  Bank  or  Bank 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U..S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  February 
12,2001. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri 
63166-2034: 

1.  Michael  William  Walsh,  St.  Louis, 
Missouri;  to  retain  voting  shares  of 
Jefferson  Coxmty  Bancshares,  Inc., 
Festus,  Missouri,  and  thereby  indirectly 
retain  voting  shares  of  Eagle  Bank  and 
Trust  Company  of  Jefferson  Coimty, 
Hillsboro,  Missouri. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  23,  2001. 

Robert  deV.  Frierson 

Associate  Secretary  of  the  Board. 

[FR  Doc.  01-2437  Filed  1-26-01;  8:45  am] 

BILUNG  CO06  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies; 
Correction 

This  notice  corrects  a  notice  (FR  Doc. 
01-54)  published  on  page  371  of  the 
issue  for  Wednesday,  January  3,  2001. 

Under  the  Federal  Reserve  Bank  of 
Philadelphia  heading,  the  entry  for 
Juniper  Financial  Corp.,  Wilmington, 
Delaware,  is  revised  to  read  as  follows: 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Michael  E.  Collins,  Senior 
Vice  President)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105- 
1521: 

1.  Juniper  Financial  Corp.. 
Wilmington,  Delaware;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Juniper 
Bank,  Wilmington,  Delaware,  a  de  novo 
bank,  and  First  Bank,  CBC,  Maryville, 
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Missouri.  Juniper  bank  will  be  the 
successor  by  merger  with  First  Bank. 
Comments  on  this  application  must 
be  received  by  February  12,  2001. 

Board  of  Governors  of  the  Federal  Reserve 
System.  January  23,  2001. 
Robert  deV.  Frierson 
Associate  Secretary  of  the  Board. 
(FR  Doc.  01-2434  Filed  1-26-01;  8:45  am] 
BNJJNG  CODE  6210-01-8 

FEDERAL  RESERVE  SYSTEM 

Fonnations  of,  Acquisitions  by.  and 
Mergers  of  Banit  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/ or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  22, 
2001. 

A.  Federal  Reserve  Bank  of 
Richmond  (A.  Linwood  Gill,  01,  Vice 
President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261-4528: 

1.  Southern  Community  Financial 
Corporation.,  Winston-Salem,  North 
Carolina;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Southern 


Commimity  Bank  &  Trust,  Winston- 
Salem,  North  Carolina. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Cynthia  C.  Goodwin,  Vice  President) 
104  Marietta  Street,  N.W.,  Atlanta, 
Georgia  30303-2713: 

1.  Persons  Banking  Company.  Inc., 
Lithonia,  Georgia;  to  acquire  100 
percent  of  the  voting  shares  of  The 
Farmers  Bank,  Forsyth,  Georgia. 

2.  Synovus  Financial  Corp., 
Columbus,  Georgia;  to  acquire 
approximately  6  percent  of  the  voting 
shares  of  Juniper  Financial  Corporation. 
Wilmington,  Delaware,  and  thereby 
acquire  shares  of  Juniper  Bank, 
Wilmington,  Delaware,  a  de  novo  bank, 
and  First  Bank,  CBC,  Maryville, 
Missouri.  Juniper  Bank  will  be  the 
successor  by  merger  with  First  Bank. 

C.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Sterling  Bancshares,  Inc.,  Houston, 
Texas,  and  Sterling  Bancorporation, 
Inc..  Wilmington.  Delaware;  to  merge 
with  CaminoReal  Bancshares,  Inc.,  San 
Antonio,  Texas,  and  thereby  indirectly 
acquire  voting  shares  of  CaminoReal 
Delaware,  Inc.,  Wilmington,  Delaware, 
and  CaminoReal  Bank,  N.A.,  San 
Antonio,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  23,  2001. 
Rol>ert  deV.  Frierson 
Associate  Secretary  of  the  Board. 
[FR  Doc.  01-2435  Filed  1-26-01;  8:45  am] 

BHJJNG  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  In 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  tliat  are 
Engaged  in  Permissible  Nonthinking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  baiiking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 


inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  wrritrng  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 
bank  holding  companies  may  be 
obtained  from  the  National  Information 
Center  website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  February  22,  2001. 

A  .Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Platte  Valley  Financial  Services, 
Inc.,  Scottsbluff,  Nebraska;  to  acquire 
Tri-Coimty  Bancorp,  Torrington, 
Wyoming,  and  thereby  indirectly 
acquire  Tri-County  Bank,  Torrington, 
Wyoming,  and  thereby  engage  in 
operating  a  savings  association, 
pursuant  to  §  225.28(b)(4)(ii)  of 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  23,  2001. 
Robert  deV.  Frierson 
Associate  Secretary  of  the  Board. 
[FR  Doc.  01-2436  Filed  1-26-01;  8:45  am] 

BtLUNG  CODE  6210-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Committee  on  Vital  and  Health 
Statistics:  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  the  Department  of 
Health  and  Human  Services  (HHS) 
aimoimces  the  following  advisory 
committee  meeting. 

Name:  National  Committee  on  Vital  and 
Health  Statistics  (NCVHS). 

Time  and  Date:  February  21 ,  20C1— 9:00 
a.m.-5:15  p.m.;  February  22,  2001—10:10 
a.m.-3:30  p.m. 

Place:  Hubert  H.  Humphrey  Building,  200 
Independence  Avenue  SW.,  Room  705 A, 
Washington.  DC  20201. 

Status:  Open. 

Purpose:  At  this  meeting  the  Committee 
will  hear  presentations  and  hold  discussions 
on  several  health  data  policy  topics.  On  the 
first  day  an  update  from  HHS  has  been 
scheduled  on  the  implementation  of  the 
administrative  simplification  provisions  of 
the  Health  Insurance  Portability  and 
Accountability  Act  of  1996  (HIPAA).  The 
Committee  will  be  briefed  by  HHS  staff  on  a 
number  of  data  policy  activities  including  a 
report  from  a  recent  World  Health 
Organization  (WHO)  Executive  Board 
meeting,  an  evaluation  of  the  National  Health 
Interview  Survey  (NHIS)  for  surveillance  of 
sentinel  health  indicators,  and  a  presentation 


on  the  National  Electronic  Data  Surveillance 
System  (NEDSS)  and  Public  Health 
Conceptual  Data  Model.  The  first  day  will 
end  with  Subcommittee  working  sessions. 
The  Subcommittee  on  Privacy  and 
Confidentiality  will  meet  early  on  day  two. 
Day  two  of  the  full  Committee  meeting  will 
feature  a  briefing  on  the  International 
Classification  of  Diseases,  Tenth  Revision, 
Clinical  Modification  (ICD-10  CM)  and  a 
discussion  of  NCVHS  strategic  planning.  The 
afternoon  agenda  is  comprised  of  reports 
from  the  Subcommittees  and  planning  future 
agendas. 

Notice:  In  the  interest  of  security,  HHS  has 
instituted  stringent  procedures  for  entrance 
to  the  Hubert  H.  Humphrey  building  by  non- 
government employees.  Persons  without  a 
government  identification  card  may  need  to 
have  the  guard  call  for  an  escort  to  the 
meeting. 

Contact  Person  for  More  Information: 
Substantive  program  information  as  well  as 
summaries  of  meetings  and  a  roster  of 
committee  members  may  be  obtained  fi-om 
Marjorie  S.  Greenberg,  Executive  Secretary, 
NCVHS,  National  Center  for  Health  Statistics, 
Centers  for  Disease  Control  and  Prevention, 
Room  1100,  Presidential  Building,  6525 
Belcrest  Road,  Hyattsville,  MD  20782, 
telephone  (301)  458-4245.  Information  also 
is  available  on  the  NCVHS  home  page  of  the 
HHS  website:  http://www.ncvhs.hhs.gov/, 
where  further  information  including  an 
agenda  will  be  posted  when  available. 

Dated:  lanuary  22,  2001. 
James  Scanlon. 

Director.  Division  of  Data  Policy,  Office  of 
the  Assistant  Secretary  for  Planning  and 
Evaluation. 

[FR  Doc.  01-2426  Filed  1-26-01;  8:45  am] 

BILUNG  CODE  4151-OS-M 


Federal  Register /Vol.  66,  No.  19 /Monday,  January  29.  2001 /Notices 


8113 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  on  Aging 

Agency  Information  Collection 
Activities:  Submission  for  Office  of 
Management  and  Budget  (0MB) 
Review;  Comment  Request;  Extension 
and  Revision  of  a  Currently  Approved 
Information  Collection 

AGENCY:  Administration  on  Aging.  HHS. 

ACTION:  Notice  of  revision  and  request 
for  comments. 


SUMMARY:  The  Administration  on  Aging 
is  announcing  an  opportunity  for  public 
comment  on  the  proposed  request  for  an 
extension  and  revision  to  the  currently 
approved  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  This  notice  solicits 
comments  on  the  requirements  relating 
to  the  submission,  by  AoA  grantees,  of 
semiannual  financial  reports  on  all  Title 
lU  grants.  The  information  contained  in 
the  OMB  269  and  its  supplemental 


forms  are  reports  currently  being 
collected  concurrently. 
SUPPLEMENTARY  INFORMATION: 

Title:  Supplemental  Form  to  the 
Financial  Status  Report  for  all  AoA  Title 
ni  Grantees  OMB  control  number  0985- 
0004. 

Description:  Supplemental  form  to  the 
Financial  Status  Report  provide  an 
understanding  of  how  projects  funds  by 
the  Older  American  Act  are  being 
administered  by  grantees,  in 
conformance  with  legislative 
requirements,  pertinent  federal 
regulations,  and  other  applicable 
instructions  and  guidelines  issues  by 
the  Administration  on  Aging  (AoA). 
This  information  will  be  used  for  federal 
oversight  of  Title  III  Projects. 

Respondents:  State  Agencies  on 
Aging. 

Number  of  Respondents:  56. 

Average  Number  of  Responses  per 
Respondent:  2. 

Average  Burden  Hours:  1  hour  per 
State  Agency. 

To  request  more  information 
concerning  the  revised  Supplemental 
Form  to  the  Financial  Status  Report 
(269)  or  to  obtain  a  copy,  please  call 
Margaret  A.  Tolson  on  (202)  401-0838. 
Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
directly  to  the  following  address: 
Administration  on  Aging.  Wilbur  J. 
Cohen  Federal  Building.  330 
Independence  Avenue.  SW,  Room  4254. 
Washington,  DC  20201  Attn:  Margaret 
A.  Tolson.  Written  comments  should  be 
received  within  60  days  of  this  notice. 

Jeanette  C.  Talcamura, 

Assistant  Secretary  for  Aging. 

The  Administration  on  Aging  (AoA) 
Additional  Instructions  for  Completing 
Financial  Status  Report  and 
Supplemental  Form  to  SF-269 

General  Instructions 

(1)  All  amounts  reported  should  be 
rounded  off  to  the  nearest  dollar;  no 
cents  should  be  reported. 

(2)  Leave  blank  items  lO.c  and  lO.g 
since  the  Deductive  and  the  Matching  or 
Cost  Sharing  alternatives  are  not 
allowed. 

(3)  The  amount  reported  in  item  lO.e 
should  represent  non-State,  subrecipient 
contributions  (i.e.  those  non-Federal 
resources  contributed  by  AAA's. 
nutrition  and  service  providers,  etc.). 

(4)  The  amount  reported  in  item  lO.h 
should  represent  those  outlays  made 
from  State  resources. 

(5)  Item  lO.k  should  include  the  total 
Federal  and  State  share  of  unliquidated 
obligations.  These  would  include  State 


funds  awarded  to  AAA's,  etc.  which 
have  not  been  earned/expended. 

(6)  Item  10.1.  the  State's  share  from 
lO.k  above. 

(7)  Please  note  that  program  income 
used  in  accordance  with  the  Additional 
Alternative  (Item  lO.r)  is  a 
CUMULATIVE  AMOUNT  and  should 
not  be  included  in  the  total  outlays  on 
line  lO.a. 

Since  the  ciurent  form  does  not  have 
multiple  coliunns  for  reporting  more 
than  one  program  function.  State 
Agencies  are  required  to  break  down  the 
following  items  on  the  Supplemental 
Form  to  the  SF  269. 

Item  lO.i  Total  recipient  share  of 
outlays. 

Sections  304  and  308  of  the  Older 
Americans  Act  and  Section  1321.47  of 
the  Title  III  regulations  require  a  match 
of  25  percent  for  State  and  Area  Plan 
Administration  and  15  percent  for  all 
services.  Breakdown  Item  lO.i.  Column 
in,  to  identify  the  total  non-Federal 
amount  expended  for  State  and  Area 
Plan  Administration. 

Item  lO.o  Total  Federal  funds 
authorized  for  this  funding  period. 

The  break  down  of  Item  lO.o  should 
be  the  State's  allocation  of  Federal  funds 
for  the  following  five  (5)  program 
functions: 

1.  State  Administration/ 
Administrative  Activities. 

Sections  308  (a)(1)  and  {b)(2)  provide 
the  authority  for  States  to  expend  the 
greatest  of  5%  of  their  total  allotment  or 
$500,000  for  this  function.  Provide  the 
total  amount  of  Title  III  funds  used  for 
State  Administration.  This  total  must  be 
broken  down  further  to  identify  the 
amount  of  funds  utilized  from  each 
program  allotment. 

2.  Part  B,  Supportive  Services,  Part 
Cl.  Congregate  Meals  and  Part  C2, 
Home  Delivered  Meals. 

Sections  308(b)(4)  and  (5)  provide  the 
authority  for  States  to  transfer  between 
Subparts  Cl  and  C2  and  between  Parts 
B  and  C.  Provide  the  amount  utilized  by 
the  State  after  transfers  for  each  of  the 
three  program  allotments. 

3.  Long-Term  Care  Ombudsman. 
Sections  304(d)(1)(B)  and  307(a)(9) 

provides  the  authority  to  utilize  Part  B 
funds  for  Long-Term  Care  Ombudsman 
services.  Provide  the  amount  of  Fiscal 
Year  2000,  Title  III-B  funds  utilized  by 
the  State  for  costs  incurred  by  the  State 
Agency  in  support  of  the  Statewide 
Long-Term  Care  Ombudsman  program. 
This  amount  should  be  excluded  from 
Part  B  amoimt  in  item  2  above. 

4.  Part  D.  Disease  Prevention  and 
Health  Promotion  Services. 

Section  303(d)  authorizes  funds  for 
grants  under  Part  D.  Provide  the  amount 
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of  Title  ni  funds  utilized  for  preventive 
health  services. 

5.  Part  E,  National  Family  Caregiver 
Support  Program. 

Sections  303(e)(1)  and  (2)  authorizes 
funds  for  grants  under  Part  E.  Provide 
the  amount  of  Title  III  funds  utilized  for 


caregiver  services.  Also  provide 
statewide  expenditures  by  service 
categories. 

6.  Area  Plan  Administration. 

Sections  304(d)(1)(A)  and  308(a)(3) 
provide  the  authority  for  States  to 
utilize  a  maximum  of  10%  of  their  total 


allotment  for  Area  Plan  Administration. 
This  total  must  be  broken  down  further 
to  identify  amount  of  funds  utilized 
from  each  program  allotment. 


FINANCIAL  STATUS  REPORT 
AOA  SUPPLEMENTAL  FORM  TO  SF-269— TITLE  ID 


STATE    .^.^^^ 
DATE  SUBMITTED 
FY 


REPORTING  PERIOD  ENDED 


Item  lOi    Column  HI.  Total  Recipient  Share  of  Outlays  which  consist  of  outlays  from: 


ADMIN  

Title  III 

PartB 

LTCO  (Part  B) 

PartC-1  

ParlC-2  

PartD  

Part  E 


,.^ 


TOTAL 


State 


AAAs 


$_ 
$_ 

$_ 
$_ 
$_ 
$ 


Item  lOj-Colunm  HI,  Federal  Share  of  Net  Outiays: 


ADMIN  

Title  III 

Pan  B 

LTCO  (Part  B) 

PartC-1   

PartC-2  

PartD  

Part  E 


TOTAL 


State 


AAAs 


$_ 
$_ 
$_ 
$_ 
$_ 
$ 


Item  lOo  Column  HI  Total  Federal  Fimds  Authorized  by  AOA  for  the  Federal  FY 
State  as  follows  (as  applicable): 


have  been  allocated  by  the 


1 .  State  administrative  activities  which  consists  of  funds  in  the  amount  of  $ 

from  the  following: 

PartB 

PartC-1  

PartC-2  

PartD  

PartE 

2.  Part  B,  Supportive  Services  

3.  Part  B,  Long  Term  Care  Ombudsman  

4.  PartC-1,  Congregate  Meals 

5.  Part  C-2,  Home  Delivered  Meals  

6.  Part  D,  Preventive  Health 

7.  Part  E,  Caregivers  

Area  Plan  Administration  which  consists  of  funds  from: 

PartB 

PartC-1  

Part  C-2  

PartE 

Item  10p    Column  III,  Unot)ligated  Funds: 

PartB 

PartC-1  : 

Part  C-2  

Item  10r  Column  III,  Distxjrsed  Program  Income  using  the  additional  altemative  (cumu- 
lative anxxjnt): 

PartB 

PartC-1  


$_ 
$_ 
$_ 

$_ 

$_ 
$_ 
$_ 

$_ 

$_ 
$ 


FY  2000$^ 


Part  D  $^ 
Part  E  $_ 


Part  D  $_ 
Part  E  $_ 
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Part  C-2 


Part  E  (Statewide  Expenditures) 


INFORMATION  

ASSISTANCE  

COUNSELING  SUPPORT  GROUPS  TRAINING 

RESPITE 

SUPPLEMENTAL  SERVICES  

TOTAL 


EXPENDITURES 


UNITS 


PEOPLE  SERVED 


(FR  Doc.  01-2425  Filed  1-26-01;  8:45  am] 
BILUNG  CODE  4154-01-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Committee  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting: 

Name:  Safety  and  Occupational  Health 
Study  Section  (SOHSS),  National  Institute  for 
Occupational  Safety  and  Health  (NIOSH). 

Times  and  Dates:  8:30  a.m.-5:30  p.m., 
February  15,  2001;  8  a.m.-4:30  p.m., 
February  16,  2001. 

P/oce:  Embassy  Suites,  1900  Diagonal 
Road,  Alexandria,  VA,  22314. 

Status:  Open  8:30  a.m.-9:30  a.m..  February 
15.  2001;  Closed  9:30  a.m.-5:30  p.m.. 
February  15.  2001;  Closed  8:00  a.m.^:30 
p.m.,  February  16,  2001. 

Purpose:  The  Safety  and  Occupational 
Health  Study  Section  will  review,  discuss, 
and  evaluate  grant  application(s)  received  in 
response  to  the  Institute's  standard  grants 
review  and  funding  cycles  pertaining  to 
research  issues  in  occupational  safety  and 
health  and  allied  areas. 

It  is  the  intent  of  NIOSH  to  support  broad- 
based  research  endeavors  in  keeping  with  the 
Institute's  program  goals  which  will  lead  to 
improved  understanding  and  appreciation  for 
the  magnitude  of  the  aggregate  health  burden 
associated  with  occupational  injuries  and 
illnesses,  as  well  as  to  support  more  focused 
research  projects  which  will  lead  to 
improvements  in  the  delivery  of  occupational 
safety  and  health  services  and  the  prevention 
of  work-related  injury  and  illness.  It  is 
anticipated  that  research  funded  will 
promote  these  program  goals. 

Matters  To  Be  Discussed:  The  meeting  will 
convene  in  open  session  from  8:30-9:30  a.m. 
on  February  15,  2001,  to  address  matters 
related  to  the  conduct  of  Study  Section 
business.  The  remainder  of  the  meeting  will 
proceed  in  closed  session.  The  purpose  of  the 
closed  sessions  is  for  the  Safety  and 
Occupational  Health  Study  Section  to 


consider  safety  and  occupational  health 
related  grant  applications.  These  portions  of 
the  meeting  will  be  closed  to  the  public  in 
accordance  with  provisions  set  forth  in 
section  552b(c)(4)  and  (6)  title  5  U.S.C,  and 
the  Determination  of  the  Associate  Director 
for  Management  and  Operations,  CDC, 
pursuant  to  Pub.  L.  92-463. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Charles  N.  Rafferty,  Ph.D.,  NIOSH 
Scientific  Review  Administrator, 
Bethesda,  Maryland.  Telephone 
(301)435-3562,  E-mail 
raffertc@csr.nih.gov. 

The  Director,  Management  Analysis 
and  Services  Office  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  January'  23,  2001. 
Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Services 
Office.  Centers  for  Disease  Control  and 
Prevention. 

(FR  Doc.  01-2453  Filed  1-26-01;  8:45  am] 

BILUNG  CODE  4163-19-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Proposed  Information  Collection 
Activity;  Comment  Request 

Proposed  Projects 

Title:  Social  Services  Block  Grant 
Post-Expenditure  Report. 

OMBNo.:New. 

Description: 

Purpose:  In  order  to  improve  the 
quality  of  data  on  the  utilization  of 
SSBG  funds  a  revised  reporting  form 
needs  to  be  developed  with  instructions 
that  will  eliminate  confusion  and 
reporting  inconsistencies  that  have 
resulted  fi-om  the  current  form.  As  a 


block  grant,  SSBG  provides  the  States 
with  a  flexible  source  of  funds  for  social 
service  needs.  Accurate  accounting  of 
how  these  funds  are  used  and  whom 
they  serve  is  critical  to  ensure  that 
necessary  and  sufficient  funding 
continues  to  be  allocated.  For  this 
reason,  the  following  changes  are  being 
proposed  to  the  current  form: 

1.  The  codes  that  indicated  whether 
expenditures  were  actual  or  estimates 
are  omitted  on  the  revised  form.  These 
codes  have  not  been  filled  in 
consistently  and  have  been  of  little 
analytical  value. 

2.  The  codes  that  indicated  whether 
recipients  were  duplicated  or 
unduplicated  are  omitted  on  the  revised 
form.  These  codes  have  not  been  filled 
in  consistently  and  have  been  of  little 
analytical  value. 

3.  Colimuis  containing  SSBG  cost  per 
adult  and  SSBG  cost  per  child  are 
omitted.  SSBG  cost  per  recipient  can  be 
calculated  using  the  number  of 
recipients  and  amount  of  expenditures 
reported. 

4.  Items  30  a,b,c  and  d  (transfers  in, 
transfers  out,  carry  forward  and  carry 
over)  are  omitted  on  the  revised  form. 
Information  about  how  much  of 
allocated  funds  were  spent  will  be 
reported  on  the  Form  269a  (OMB  No. 
0348-0036).  Information  about  funds 
transferred  into  SSBG  is  in  a  separate 
expenditures  column. 

5.  On  the  revised  form,  expenditures 
of  SSBG  funds  is  divided  into  two 
subcolumns — SSBG  Allocation  and 
Funds  Transferred  into  SSBG.  This 
provides  more  information  about  how 
transferred  funds  was  used  than  the 
previous  form  which  had  only  a  place 
for  Transfers  In.  States  are  instructed  to 
note  at  the  bottom  iiom  which  block 
grant  these  funds  were  transferred. 

6.  A  column  is  added  for 
Expenditures  of  All  other  Federal,  State 
and  Local  Funds.  The  addition  of  this 
column,  with  accompanying 
instructions,  will  maike  more  clear  that 
States  are  to  report  all  sources  of  funds 
for  services  supported  by  SSBG. 
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7.  The  column  for  Adults  is  divided 
into  two  age  groups.  Adults  are  counted 
as  either  "Adults  Age  59  or  younger"  or 
"Adults  Age  60  or  older '.  A  column  for 
total  adults  is  also  included,  which  can 
be  used  by  States  who  do  not  know  the 
age  breakout  of  the  adult  recipients. 
This  more  detailed  reporting  of  Adults 
will  allow  considerably  greater  detailed 
analyses  of  the  use  of  SSBG  for  specific 
services. 

8.  The  order  of  two  services,  special 
services  for  youth  at  risk  and  special 
services  for  the  disabled,  has  been 
changed  from  the  previous  version  of 
the  post-expenditure  report  form  so  that 
services  are  in  the  correct  alphabetical 
order. 

The  Social  Services  Block  Grant 
program  (SSBG)  provides  funds  to  assist 
States  in  delivering  social  services 
directed  towards  the  need  of  children 
and  adults  in  the  State.  Funds  are 
allocated  to  the  States  in  proportion  to 
their  populations.  States,  including  the 
District  of  Columbia.  Guam,  Puerto 
Rico,  Virgin  Islands,  Northern  Mariana 
Islands,  and  American  Samoa  have 
substantial  discretion  in  their  use  of 


funds  and  may  determine  what  services 
will  be  provided,  who  will  be  eligible, 
and  how  funds  are  distributed  among 
the  various  services.  State  or  local  SSBG 
agencies  (i.e.,  county,  city,  regional 
offices)  may  provide  the  services  or  may 
purchase  them  from  qualified  agencies, 
organizations  or  individuals.  States 
report  as  recipients  of  SSBG-funded 
services  any  individuals  who  receive  a 
service  funded  at  least  partially  by 
SSBG. 

States  are  required  to  report  their 
annual  SSBG  expenditures  on  a 
standard  post-expenditure  report,  which 
includes  a  yearly  total  of  adults  and 
children  served  and  annual 
expenditures  in  each  of  29  service 
categories.  Reporting  requirements  for 
SSBG  were  originally  described  in  the 
Federal  Register,  Volume  58,  Number 
218,  on  Monday  November  15, 1993. 
The  annual  report  is  to  be  submitted 
within  six  months  of  the  end  of  the 
period  covered  by  the  report,  and  must 
address  (1)  the  number  of  individuals 
(as  well  as  number  of  children  and 
number  of  adults)  who  receive  services 
paid  for  in  whole  or  in  part  with  federal 

Annual  Burden  Estimates 


funds  under  the  Social  Services  Block 
Grant;  (2)  the  amount  of  Social  Services 
Block  Grant  funds  spent  in  providing 
each  service;  (3)  the  total  amount  of 
federal,  state  and  local  funds  spent  in 
providing  each  service,  including  Social 
Services  Block  Grant  funds;  and  (4)  the 
method(s)  by  which  each  service  is 
provided,  showing  separately  the 
services  provided  by  public  agencies, 
private  agencies. 

Information  collected  on  the  post- 
expenditure  report  is  analyzed  and 
described  in  an  annual  report  on  SSBG 
expenditures  and  recipients  produced 
by  the  Office  of  Commimity  Services. 
The  information  contained  in  this  report 
is  used  to  establish  how  SSBG  funding 
is  used  for  the  provision  of  services  in  - 
each  State  to  each  of  many  specific 
populations  of  needy  individuals. 

Respondents:  This  report  is 
completed  once  annually  by  a 
representative  of  the  agency  that 
administers  the  Social  Services  Block 
Grant  at  the  State  level  in  each  State,  the^ 
District  of  Colimibia  and  the  Territories. 


Instalment 


Post-Expenditure  Report  

Estimated  Total  Annual  Burden  Hours: 


Number  of 
respondents 


56 


Number  of  re- 
sponses per 
respondent 


1 


Average  tnjr- 

den  hours  per 

response 


110 


Total  burden 
hours 


6160 


6160 


In  compliance  with  the  requirements 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families,  Office  of  Information  Services, 
370  L'Enfant  Promenade,  SW., 
Washington,  DC  20447.  Attn:  ACF 
Reports  Clearance  Officer.  All  requests 
should  be  identified  by  the  title  of  the 
information  collection. 

The  Department  specifically  requests 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 


ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated:  Fanuary  24.  2001. 
Bob  Sargis, 

Reports  Clearance  Officer. 
[FR  Doc.  01-2463  Filed  1-26-01;  8:45  am] 
BCLING  CODE  41B4-01-4I 


DEPARTMErfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Office  of  Ctilld  Support  Enforcement; 
Statement  of  Organization,  Functions 
and  Delegations  of  Authority 

This  notice  amends  Part  K  of  the 
Statement  of  Organization.  Functions, 
and  Delegations  of  Authority  of  the 
Department  of  Health  and  Human 


Services  (DHHS),  Administration  for 
Children  and  Families  (ACF)  as  follows: 
Chapter  KF.  the  Office  of  Child  Support 
Enforcement  (OCSE)  as  last  amended 
October  6,  1999  (64  FR  54330).  This 
reorganization  will  create  an  Office  of 
Deputy  Commissioner  and  abolish  the 
Office  of  Central  Office  Operations.  It 
establishes  three  new  Divisions  within 
OCSE— the  Division  of  Management 
Services,  the  Division  of  Planning, 
Research  and  Evaluation  and  the 
Division  of  Special  Staffs.  In  addition, 
this  reorganization  renames  two 
Divisions  and  reassigns  functions  and 
reporting  responsibilities. 
I.  Amend  Chapter  KF  as  follows: 
a.  KF.OO  Mission.  Delete  in  its  entirety 
and  replace  with  the  following: 

KF.OO  Mission.  The  Office  of  Child 
Support  Enforcement  (OCSE)  advises 
the  Secretary,  through  the  Assistant 
Secretary  for  Children  and  Families/ 
Director  of  Office  of  Child  Support 
Enforcement,  on  matters  relating  to 
child  support  enforcement.  OCSE,  in 
conjunction  with  Regional  Offices, 
provides  direction,  guidance  and 


oversight  to  State  and  tribal  Child 
Support  Enforcement  (CSE)  program 
offices  and  Tribes  for  activities 
authorized  and  directed  by  title  IV-D  of 
the  Social  Security  Act  and  other 
pertinent  legislation.  The  general 
purpose  of  the  CSE  legislation  is  to 
permit  State  and  tribes  to  develop 
programs  for  establishing  and  enforcing 
support  obligations  by  locating 
noncustodial  parents,  establishing 
paternity  when  necessary,  obtaining 
child  support  orders,  and  enforcing 
those  orders.  The  specific 
responsibilities  of  this  Office  are  to: 
develop,  recommend  and  issue  policies, 
procedures  and  interpretations  for  State 
and  tribal  programs  for  locating  non- 
custodial parents,  establishing  paternity, 
and  obtaining  child  support;  develop 
procedures  for  review  and  approval  or 
disapproval  of  State  and  tribal  plan 
material;  conduct  audits  of  child 
support  programs;  assist  State  and  tribes 
in  establishing  adequate  reporting 
procedures  and  maintaining  records  for 
the  operation  of  the  CSE  programs  and 
of  amoimts  collected  and  disbursed 
under  the  CSE  program  and  the  costs 
incurred  in  collecting  such  amounts; 
provide  technical  assistance  and 
training  to  the  State  and  tribes  to  help 
them  develop  effective  procedures  and 
systems  for  establishing  paternity, 
establishing  support  orders  and 
collecting  child  support;  operate  the  law 
enforcement,  military  and  judicial 
liaison  offices;  operate  the  United  State 
;and  tribes  Central  Authority  for 
jlntemational  Child  Support;  monitor 
the  access,  visitation  and  fatherhood 
programs.  OCSE  also  operates  the 
jnandatory  and  discretionary  grant 
{programs  for  child  support  as  well  as 
Several  other  components  within  the 
Administration  for  Children  and 
Families;  and  reviews  and  manages  the 
clearance  of  Federal  Register  Notices  for 
bCSE,  and  various  components  of  ACF. 
^t  also  coordinates  the  child  support 
provisions  of  the  Welfare-to-Work 
program;  certify  applications  from  State 
and  tribes  for  permission  to  utilize  the 
courts  of  the  United  State  and  tribes  to 
Bnforce  court  orders  for  support  against 
ibsent  parents;  operate  the  Federd 
'arent  Locator  Service  (FPLS);  certify  to 
he  Secretary  of  the  Treasury  amounts  of 
:hild  support  obligations  that  require 
:ollection  in  appropriate  instances; 
ransmits  to  the  Secretary  of  State 
|:ertifications  of  arrearages  for  passport 
denial;  submit  reports  to  Congress,  as 
requested,  on  activities  undertaken 
relative  to  the  CSE  program;  approve 
advanced  data  processing  planning 
documents;  and  review,  assess  and 
;  nspect  planning,  design  and  operation 
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of  State  and  tribal  management 
information  systems.  The  FPLS  also 
assists  other  Federal  and  State  and  tribal 
agencies  not  involved  in  child  support 
to  fulfill  their  respective  missions,  save 
taxpayer  dollars,  and  improve  service  to 
the  public. 

b.  KF.IO  Organization.  Delete  in  its 
entirety  and  replace  with  the  following: 

KF.IO  Organization.  The  Office  of 
Child  Support  Enforcement  is  headed 
by  a  Director  and  consists  of: 
Office  of  the  Director  &  Deputy  Director/ 

Commissioner  (KFA) 
Office  of  Audit  (KFBl) 
Office  of  Deputy  Commissioner 
Division  of  Consumer  Services  (KFA-2) 
Division  of  Management  Services 

(KFA3) 
Division  of  Planning,  Research,  and 

Evaluation  (KFA4) 
Division  of  Policy  (KFB5) 
Division  of  State,  Tribal  and  Local 

Assistant  (KFB6) 
Division  of  Special  Staffs  (KFA6) 
Office  of  Automation  and  Program 

Operations  (KFC) 
Division  of  Federal  Systems  (KFC5) 
Division  of  State  and  Tribal  Systems 

(KFC4) 
Office  Grants  Management  (KFD) 
Office  of  Mandatory  Grants  (KFG) 
KF.20  Functions. 
KFA.  Office  of  the  Director  and 
Deputy  Director/Commissioner.  The 
Director  is  also  the  Assistant  Secretary 
for  Children  and  Families  and  is 
directly  responsible  to  the  Secretary  for 
carrying  out  OCSE's  mission.  The 
Deputy  Director/Commissioner  has  day- 
to-day  operational  responsibility  for 
Child  Support  Enforcement  programs. 
The  Deputy  Director/Commissioner 
assists  the  Director  in  carrying  out 
responsibilities  of  the  Office  and 
provides  direction  and  leadership  to  the 
Office  of  the  Deputy  Commissioner,  the 
Office  of  the  Automation  and  Program 
Operations,  Office  of  Audit,  Office  of 
Grants  Management,  and  Office  of 
Mandatory  Grants. 

The  Office  is  responsible  for 
developing  regulations,  guidance  and 
standards  for  State/Tribes  to  observe  in 
locating  absent  parents;  establishing 
paternity  and  support  obligations  and 
enforcing  support  obligations; 
maintaining  relationships  with 
Department  officials,  other  federal 
departments,  State  and  tribal  and  local 
officials,  and  private  organizations  and 
individuals  interested  in  the  CSE 
program;  coordinating  and  planning 
child  support  enforcement  activities  to 
maximize  program  effectiveness; 
outreach  to  the  communities  of  faith 
and  service,  as  well  as  access/visitation 
programs  and  advocacy  interests  and 


approving  all  instructions,  policies  and 
publications  issued  by  OCSE  staff.  The 
Office  is  responsible  for  Child  Support 
Enforcement  financial  analysis  and 
strategy  development:  overall  grants  and 
contracts  planning  and  oversight, 
internal  OCSE  compliance  operations; 
and  the  management  of  large-scale  or 
high  profile  assistance  activities 
involving  muhiple  OCSE  areas  of 
responsibility. 

KFBl .  Office  of  Audit  develops,  plans, 
schedules  and  conducts  periodic  audits 
of  CSE  programs  in  accordance  with 
audit  standards  promulgated  by  the 
Comptroller  General.  It  is  also 
responsible  for  liaison  with  other 
agencies  on  special  law  enforcement 
initiatives.  The  Division,  headed  by  a 
Director  reports  directly  to  the  Deputy 
Director/Commissioner,  and  will  audit, 
at  least  once  every  three  years  (or  more 
frequently  in  the  case  of  a  State  which 
fails  to  meet  the  performance  standards 
and  the  tests  of  the  reliability  of 
program  data),  the  reliability  of  State 
financial  and  statistical  data  reporting 
systems  used  in  calculating  the 
paternity  establishment  percentage  and 
the  performance  indicators  used  as  the 
basis  for  the  payment  of  performance 
based  financial  incentives  to  the  State. 
These  audits  will  examine  the  computer 
systems  general  and  application 
controls  and  include  in  deputy  testing 
of  the  data  produced  by  the  system  to 
ensure  that  it  is  valid,  complete  and 
reliable.  The  Office  will  also  conduct 
financial  audits  to  determine  whether 
federal  and  other  funds  made  available 
to  carry  out  the  CSE  programs  are  being 
appropriately  expended,  and  properly 
and  fully  accounted  for.  These  audits 
will  also  examine  collections  and 
disbursements  of  support  payments  for 
proper  processing  and  accounting 
treatment. 

The  Office  will  also  provide  technical 
assistance  to  State  and  tribes  in 
developing  their  self-assessment 
capabilities  and  implementing  the 
annual  reporting  requirements 
contained  in  the  Personal  Responsibility 
and  Work  Opportunity  Reconciliation 
Act{PRWORA)ofl996. 

In  addition,  the  Office  will  also 
conduct  other  audits  and  examinations 
of  program  operations  as  may  be 
necessary  or  requested  by  program 
officials  for  the  purpose  of  improving 
the  efficiency,  effectiveness  and 
economy  of  State,  tribal,  and  local  child 
support  activities;  develops 
consoUdated  reports  for  the  Director  aqd 
Deputy  Director/Commissioner.  OCSE 
based  on  findings;  provides 
specifications  for  the  development  of 
audit  regulations  and  requirements  for 
audits  of  State  and  tribal  CSE  programs: 


8118 


Federal  Register /Vol.  66,  No.  19 /Monday.  January  29.  2001 /Notices 


and  coordinates  and  maintains  effective 
liaison  with  the  HHS  Inspector 
General's  Office  and  with  the  General 
Accounting  Office. 

The  Office  operates  Project  Save  Our 
Children,  a  law  enforcement  liaison 
initiative  which  is  a  coalition  of  task 
forces,  which  currently  covers  20  States 
and  the  District  of  Columbia.  This 
initiative  addresses  interstate  and  tribal 
cases  by:  (1)  Creating  a  formal 
partnership  between  CSE  and  the 
criminal  justice  system;  (2)  devising 
new  ways  to  analyze  and  interpret 
information;  and  (3)  making  interstate 
and  tribal  child  support  enforcement  a 
priority  with  the  criminal  justice 
community.  At  the  heart  of  the  task 
forces  is  a  case  screening  unit  and  its 
information  platform  through  which 
public  and  private  databases  are  queried 
in  an  attempt  to  gather  information 
concerning  the  whereabouts  and  assets 
of  the  non-custodial  parents.  Project 
Save  Our  Children's  goal  is  to  increase 
child  support  collections  through  the 
identification,  investigation,  and,  when 
warranted,  prosecution  of  flagrant, 
delinquent  child  support  offenders. 
Project  Save  Oin  Children  makes  this 
possible  by  creating  a  nationwide, 
comprehensive,  coordinated  Health  and 
Human  Services/Justice  Department 
response  to  imresolved  interstate  and 
tribal  child  support  enforcement  cases. 

KFB.  Office  of  the  Deputy 
Commissioner.  The  Deputy 
Commissioner  reports  to  the  Deputy 
Director/Commissioner  and  assists  the 
Commissioner  in  carrying  out  the 
responsibilities  of  OCSE,  and  provides 
leadership  and  direction  to  the  Division 
of  Consumer  Services,  Division  of 
Management  Services,  Division  of 
Planning,  Research  and  Evaluation, 
Division  of  Policy,  Division  of  Special 
Staffs,  the  Division  of  State.  Tribal, 
Local  Assistance,  and  the  Office  of 
Automation  and  Program  Operations. 

KFA-2.  Division  of  Consumer 
Services  provides  direction  and 
leadership  for  a  variety  of  consumer 
affairs  activities  in  support  of  the 
nationwide  child  support  enforcement 
program.  It  provides  advice  on  strategies 
and  approaches  to  be  used  to  improve 
public  understanding  of  and  access  to 
OCSE  programs  and  policies;  develops 
and  publishes  informational  materials 
and  disseminates  them  through  the 
National  Reference  Center  and  promotes 
"best"  child  support  practices  to  the 
public  through  monthly  publication  of 
the  Child  Support  Report.  The  Division 
advises  the  Deputy  Director/ 
Commissioner  through  the  Deputy 
Commissioner  of  the  impact  of  the  child 
support  enforcement  program  upon 
consumers  and  provides  a  focal  point 


for  intergovernmental  and  consumer 
relations  and  consultation.  This 
Division  manages  the  access/visitation 
grants,  the  fatherhood  initiative,  and  is 
responsible  for  the  outreach  to  the 
commimities  of  faith  and  service.  The 
Division  is  also  responsible  for  national 
electronic  communications  activities 
including  disseminating  information 
and  operation  of  the  OCSE  Homepage 
on  the  internet  and  insuring  that  the 
information  is  placed  thereon  in  a 
timely  and  accurate  manner. 

KFB2.  The  Division  of  Management 
Services  manages  the  formulation  and 
execution  of  the  budgets  for  OCSE 
operated  programs  and  for  Federal 
administration  of  the  CSE  program; 
serves  as  the  central  control  point  for 
operational  and  long-range  planning  of 
the  needs  of  the  OCSE;  plans  for  and 
coordinates  the  provision  of  staff 
development  and  training;  provides 
support  for  OCSE's  personnel 
administration,  including  staffing, 
employee  and  labor  relations, 
performance  management,  and 
employee  recognition;  manages 
procurement  planning  and  provides 
technical  assistance  regarding 
procinement;  reviews  and  approves 
formula,  entitlement,  and  block  grant 
actions  in  conjunction  with  OCSE 
Offices  and  Divisions;  manages  OCSE- 
controlled  space  and  facilities;  performs 
manpower  planning  and  administration; 
plans  for.  acquires,  distributes,  and 
controls  OCSE  supplies;  provides  mail 
and  messenger  services;  maintains 
duplicating,  fax.  computer  and 
computer  peripheral  equipment; 
supports  and  manages  automation 
acquisition  within  OCSE;  provides  for 
health  and  safety;  and  overseas  travel.  It 
is  also  responsible  for  the  day-to-day 
operational  and  administrative  support 
services  for  the  Office  of  Mandatory 
Grants  and  the  Office  of  Grants 
Management,  and  other  functions  for 
OCSE.  In  addition,  the  Division  reviews 
and  manages  clearance  of  Federal 
Register  Notices  and  program 
announcements  for  OCSE,  the  Office  of 
Family  Assistance,  the  Office  of  Refugee 
Resettlement,  the  Office  of  Community 
Services,  and  the  Office  of  Research  and 
Evaluation. 

KFA4.  Division  of  Planning,  Research 
and  Evaluation  is  the  principal  advisor 
to  the  Deputy  Commissioner  on 
improving  the  effectiveness  and 
efficiency  of  programs  designed  to  make 
measurable  improvements  in  the 
economic  and  social  well-being  of 
children  and  families. 

The  Division  provides  guidance, 
analysis,  technical  assistance,  and 
oversight  to  CSE  programs  and  across 
programs  in  ACF  on  strategic  planning 


aimed  at  measurable  results; 
performance  measurement;  research  and 
evaluation  methodologies; 
demonstration  testing  and  model 
development;  statistical,  policy  and 
program  analysis;  synthesis  and 
dissemination  of  research  and 
demonstration  findings;  and  application 
of  emerging  technologies  to  improve  the 
effectiveness  of  programs  and  service 
delivery.  The  Division  is  also 
responsible  for  the  collection, 
compilation,  and  analysis,  and 
dissemination  of  data. 

The  Division  oversees  and  manages 
the  section  1115  social  research 
programs  relating  to  CSE,  including: 
priority  setting  and  analysis;  processing 
waivers  for  OSCE;  managing  and 
coordinating  major  cross-cutting, 
leading-edge  studies,  collaborating  with 
State  and  tribes,  communities, 
foundations,  professional  organizations 
and  others  to  promote  the  development 
of  children,  family  focused  services, 
parental  responsibility,  employment, 
and  economic  independence;  and 
providing  coordination . 

KFB5.  Division  of  Policy  proposes  and 
implements  national  policy  for  the  CSE 
program  and  provides  policy  guidance 
and  interpretations  to  State  and  tribes  in 
developing  and  operating  their 
programs  according  to  federal  law.  It 
develops  legislative  proposals  and 
regulations  to  implement  new 
legislation,  court  decisions  or  directives 
fit)m  higher  authority  and  provides 
comments  on  pending  legislative 
proposals.  The  Division  develops  new 
State  and  Tribal  plan  preprint 
requirements  and  procedures  for  review 
and  approval  of  State  plans  by  the  OCSE 
regional  offices  and  prepares  the 
justification  for  State  plan  disapproval 
actions.  In  consultation  with  the 
Director,  Division  of  Planning,  Research 
and  Evaluation,  negotiates  with  State 
and  Tribes  the  five  year  national 
strategic  plan.  Coordinates  with  the 
Office  of  the  General  Coimsel  on 
pending  departmental  appeals. 

KFA6.  Division  of  Special  Staffs.  The 
Division  of  Special  Staffs  provides 
leadership  to  special  high  profile,  high 
priority  projects  resulting  from  new 
legislation  which  expand  the  provision 
of  child  support  services,  such  as 
employer  outreach  and  relations,  health 
industry  enforcement,  Hispanic 
outreach  and  welfare-to-work.  In 
addition,  the  Division  office  has 
responsibility  for  implementation  of  the 
United  States  and  tribes  Central 
Authority  for  International  Child 
Support  and  the  new  Native  American/ 
Tribal  Child  Support  Enforcement 
Program.  In  coordination  with  the 
Division  of  Policy,  the  Division 
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conducts  consultations  and  outreach  to 
Tribes;  reviews  Tribal  plans  and  works 
across  OCSE  Divisions  in  providing 
guidance,  assistance  and  information  to 
Tribes.  The  Division  also  works  with  the 
Office  of  Mandatory  Grants  in  the 
issuance  grants  to  Tries. 

KFB6.  Division  of  State.  Tribal,  and 
Local  Assistance,  in  concert  with 
regional  offices,  provides  information 
and  assistance  on  CSE  operations.  It 
provides  national  direction  and 
leadership  for  training  and  technical 
assistance  activities  and  regional 
operations  to  increase  CSE  program 
effectiveness  both  at  Federal  and  State/ 
Tribal  levels;  develops  guides  and 
resoiux:e  materials  and  serves  as  a 
clearinghouse  for  specialized  program 
techniques  for  use  by  ACF  regional 
offices  and  State  and  tribes;  and  ensures 
the  transfer  of  best  practices  among 
State/tribes  and  local  CSE  enforcement 
agencies.  The  Division  operates  a 
national  CSE  training  center  which 
includes  the  operation  of  the  National 
Electronic  Resource  System;  provides 
logistical  support  for  both  training 
events  and  meetings;  and  monitors 
contracts  with  organizations  affiliated 
with  child  support  enforcement 
programs  in  the  areas  of  training  and 
technical  assistance.  The  Division, 
through  the  Special  Initiatives  Branch, 
provides  outreach  and  liaison  services 
to  a  variety  of  special  interest 
populations  including  (a)  outreach  to 
the  homeless  population,  (b)  interstate 
and  tribal  services,  (c)  intrastate  (d)  the 
judiciary,  (e)  law  enforcement  agencies, 
and  (f)  the  military. 

KFC.  Office  of  Automation  and 
Program  Operations.  The  Office  is 
headed  by  an  Associate  Commissioner 
who  reports  to  the  Deputy  Director/ 
Commissioner  through  the  Deputy 
Commissioner  and  provides  leadership 
and  direction  to  the  Division  of  State 
and  Tribal  Systems  and  Division  of 
Federal  Systems. 

KFC5.  Division  of  Federal  Systems  is 
resppnsible  for  the  day-to-day  operation 
of  the  Federal  Parent  Locator  Service 
(FPLS),  the  Federal  Tax  Refund  Offset 
Program,  Project  1099,  the  IRS  Full 
Collection  Project,  and  the  SSN 
Enumeration  Verification  System.  The 
Division  is  also  responsible  for  the 
design,  development,  implementation 
and  operation  of  the  Federal  Case 
Registry  (FCR)  and  the  National 
Directory  of  New  Hires  (NDNH)  within 
the  expanded  FPLS.  It  is  responsible  for 
monitoring  contracts  with  vendors  who 
provide  automated  systems  support  and 
quality  assurance  to  these  programs; 
working  with  vendors  to  define  scope  of 
work  to  be  performed  and  by  whom; 
negotiating  interagency  agreements;  and 


providing  contract  oversight.  The 
Division,  is  consultation  with  the 
Division  of  State,  Tribal,  and  Local 
Assistance,  also  provides  technical 
assistance  to  State/tribal  and  local  child 
support  enforcement  agencies.  The 
Division  provides  guidance  and 
expertise  to  State/Tribes  concerning 
other  State,  interstate,  tribal  and 
national  locate  networks  and  sources.  In 
addition,  the  Division  works  with  the 
U.S.  Department  of  State  on  passport 
revocation  and  other  Federal  agencies 
authorized  to  have  access  to  NDNH  and 
FCR  data.  The  data  is  being  used  to: 
detect  overpayments  in  the 
Supplemental  Security  Income  and 
Disability  programs;  determine 
eligibility  in  the  Earned  Income  Tax 
Credit  (EITC)  program;  collect  defaulted 
loans  and  grants  made  through  the 
Department  of  Education's  Student  Loan 
Program;  and,  aid  vital  welfare  reform 
research. 

KFC4.  Division  of  State  and  Tribal 
Systems  reviews  analyzes,  and 
approves/disapproves  State  and  tribal 
requests  for  Federal  financial 
participation  for  automated  systems 
development  activities,  which  support 
the  Child  Support  program.  It  provides 
assistance  to  State/Tribes  in  developing 
or  modifying  automation  plans  to 
conform  to  Federal  requirements.  It 
monitors  approved  State  and  tribal 
systems  development  activities;  certifies 
State  and  tribal  wide  automated 
systems;  conducts  periodic  reviews  to 
assure  State  and  tribal  compliance  with 
regulatory  requirements  applicable  to 
automated  systems  supported  by  federal 
financial  participation.  It  provides 
guidance  to  State  and  tribes  on 
functional  requirements  for  these 
automated  information  systems.  It 
promotes  interstate  and  tribal  transfer  of 
existing  automated  systems  and 
provides  assistance  and  guidance  to 
improve  ACF's  programs  through  the 
use  of  automated  systems. 

KFD.  Office  of  Grants  Management. 
The  Office  of  Grants  Management  is 
headed  by  a  Director  who  reports  to  the 
Deputy  Director/Commissioner  and 
receives  daily  operational  and 
administrative  support  services  ft^om  the 
Director  of  Management  Services.  The 
Division  provides  management  and 
technical  administration  for 
discretionary  grants  to  the  Office  of 
Child  Support  Enforcement  (OCSE), 
Office  of  Community  Services  (OCS), 
Office  of  Family  Assistance  (OFA)  and 
Office  of  Planning,  Research  and 
Evaluation  (OPRE);  reviews,  certifies 
and/or  signs  all  discretionary  grants; 
assures  that  all  discretionary  grants 
awarded  by  OCSE,  OCS,  OFA  and  OPRE 
conform  with  applicable  statutes, 


regulations,  and  policies;  computes 
grantee  allocations,  prepares 
discretionary  grant  awards,  ensures 
incorporation  of  necessary  grant  terms 
and  conditions,  and  provides  data  in 
support  of  apportionment  requests; 
prepares  reports  and  analyses  on  the 
grantee's  use  of  funds;  maintains  liaison 
and  coordination  with  appropriate  ACF 
and  HHS  organizations  to  ensure 
consistency  between  OCSE,  OCS,  OFA, 
and  OPRE  discretionary  grant  systems 
and  the  Department's  grant  payment 
systems;  and  provides  technical 
assistance  to  regional  components  on 
discretionary  grant  operations  and 
technical  grants  management  issues; 
and  performs  audit  resolutions  activities 
for  OCSE.  OCS.  OFA.  and  OPRE 
discretionary  grant  programs.  On  behalf 
of  OCSE,  OCS,  OFA,  and  OPRE, 
coordinates  and  conducts  liaison  with 
the  Department  and  other  federal 
agencies  on  discretionary  grants. 

KFG.  Office  of  Mandatory  Grants.  The 
Office  of  Mandatory  Grants  is  headed  by 
a  Director  who  reports  to  the  Deputy 
Director/Conunissioner  and  receives 
daily  operational  administrative  support 
services  from  the  Director  of 
Management  Services.  The  Division 
provides  management  and  technical 
administration  of  formula,  entitlement 
and  block  grants  administered  by  the 
following  ACF  program  offices;  OCSE; 
Office  of  Family  Assistance  (OFA); 
Office  of  Refugee  Resettlement  (ORR) 
and  Office  of  Community  Services 
(OCS).  It  assures  that  all  formula, 
entitlement  and  block  grant  awards 
conform  with  applicable  statues, 
regulations,  and  policies;  computes 
grantee  allocations;  prepares  formula, 
entitlement  and  block  grant  awards; 
ensures  incorporation  of  necessary  grant 
terms  and  conditions,  monitors  grantee 
expenditures;  analyzes  financial  needs 
under  formula,  entitlement  and  block 
grant  programs;  provides  data  in 
support  of  apportionment  requests; 
prepares  reports  and  analyses  on  the 
grantee's  use  of  funds;  maintains  liaison 
and  coordination  with  appropriate  ACF 
and  HHS  organizations  to  ensure 
consistency  between  ACF  formula, 
entitlement  and  block  grant  systems  and 
the  Department's  grant  payment 
systems;  provides  technical  assistance 
to  ACF  program  and  regional 
components  on  formula,  entitlement 
and  block  grant  operations  and 
technical  grants  management  issues; 
and  performs  audit  resolution  activities 
for  formula,  entitlement  and  block  grant 
programs.  For  OCSE  and  the  other 
program  offices  served,  provides  liaison 
with  the  Department  and  other  federal 
agencies  on  formula,  entitlement  and 
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block  grants  management  and 
administration  operational  issues  and 
activities. 

Dated:  January  19.  2001. 
Olivia  A.  Golden, 

Assistant  Secretary  for  Children  and  Families. 
[FR  Doc.  01-2464  Filed  1-26-01;  8:45  am] 
BILLING  CODE  4184-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  96M-0311] 

"PHS  Guideline  on  infectious  Disease 
issues  in  Xenotransplantation;" 
Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  On  behalf  of  the  U.S.  PubUc 
Health  Service  (PHS),  the  Food  and 
Drug  Administration  (FDA)  is 
announcing  the  availability  of  a 
guideline  entitled  "PHS  Guideline  on 
Infectious  Disease  Issues  in 
Xenotransplantation"  dated  January  19, 
2001.  This  guideline  was  developed  by 
the  PHS  to  identify  general  principles 
for  the  prevention  and  control  of 
infectious  diseases  associated  with 
xenotransplantation  that  may  pose  a 
hazard  to  public  health.  The  guideline 
is  intended  to  provide  general  guidance 
to  local  review  bodies  evaluating 
proposed  xenotransplantation  protocols 
and  to  sponsors  in  developing 
xenotransplantation  protocols,  in 
preparing  submissions  to  FDA  and  the 
Secretary's  Advisory  Committee  on 
Xenotransplantation,  and  in  conducting 
xenotransplantation  clinical  trials.  The 
guideline  annoimced  in  this  document 
finalizes  the  "Draft  PubUc  Health 
Service  (PHS)  Guideline  on  Infectious 
Disease  Issues  in  Xenotransplantation" 
announced  in  the  Federal  Register  of 
September  23, 1996,  as  revised  in 
response  to  comments. 
DATES:  Submit  written  comments  at  any 
time. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  "PHS  Guideline  on 
Infectious  Disease  Issues  in 
Xenotransplantation"  dated  January  19, 
2001,  to  the  Office  of  Commimication, 
Training,  and  Manufactiu^rs  Assistance 
(HFM-40),  Center  for  Biologies 
Evaluation  and  Research,  Food  and 
Drug  Administration,  1401  Rockville 
Pike,  Rockville,  MD  20852-1448.  Send 
one  self-addressed  adhesive  label  to 
assist  the  office  in  processing  your 
requests.  The  dociunent  may  also  be 


obtained  by  mail  by  calling  the  CBER 
Voice  Information  System  at  1-800- 
835-4709  or  301-827-1800,  or  by  fax  by 
calling  the  Fax  Information  System  at  1- 
888-CBER-FAX  or  301-827-3844.  See 
the  SUPPLEMENTARY  INFORMATION  section 
for  electronic  access  to  the  guideline. 

Submit  written  comments  on  the 
guideline  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  M.  Ripley,  Center  for  Biologies 
Evaluation  and  Research  (HFM-17), 
Food  and  Drug  Administration,  1401 
Rockville  Pike.  Rockville,  MD  20852- 
1448. 301-827-6210. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  behalf  of  the  PHS,  FDA  is 
announcing  the  availability  of  a 
document  entiUed  "PHS  Guideline  on 
Infectious  Disease  Issues  in 
Xenotransplantation"  dated  January  19, 
2001.  This  guideline  was  jointly 
developed  by  agencies  within  the  PHS 
of  the  Department  of  Health  and  Human 
Services  (DHHS),  including  FDA,  the 
Centers  for  Disease  Control  and 
Prevention,  the  Health  Resources  and 
Services  Administration,  the  National 
Institutes  of  Health,  as  well  as  the  DHHS 
Office  of  the  Assistant  Secretary  for 
Planning  and  Evaluation.  This  guideline 
is  intended  to  identify  general 
principles  for  the  prevention  and 
control  of  infectious  diseases  associated 
with  xenotransplantation  that  may  pose 
a  hazard  to  public  health.  It  is  intended 
to  provide  general  guidance  to  local 
review  bodies  evaluating  proposed 
xenotransplantation  protocols  and  to 
sponsors  in  developing 
xenotransplantation  protocols,  in 
preparing  submissions  to  FDA  and  the 
Secretary's  Advisory  Committee  on 
Xenotransplantation,  and  in  conducting 
xenotransplantation  clinical  trials.  Such 
clinical  trials  conducted  within  the 
United  States  are  subject  to  regulation 
by  FDA  imder  the  Public  Health  Service 
Act  (42  U.S.C.  262,  264),  and  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  321  et  seq.). 

The  finalized  guideline  annoimced  in 
this  document  was  revised  based  on 
public  comments  received  in  response 
to  the  "Draft  Public  Health  Service 
(PHS)  Guideline  on  Infectious  Disease 
Issues  in  Xenotransplantation" 
announced  in  the  Federal  Register  of 
September  23,  1996  (61  FR49920),  as 
well  as  on  input  from  national  and 
international  conferences  and 
workshops.  The  preamble  to  the  final 
guideline  provides  a  summary  of  the 


major  revisions  and  clarifications  made 
to  die  draft  guideline. 

In  the  Feoieral  Register  of  May  26, 
2000  (65  FR  34196),  FDA,  on  behalf  of 
PHS,  published  a  notice  of  the  proposed 
reporting  and  recordkeeping 
requirements  associated  with  the 
implementation  of  the  guideline  and 
provided  an  opportunity  for  public 
comment  on  the  paperwork  burden 
estimates  for  the  guideline. 

In  the  Federal  Register  of  October  18, 
2000  (65  FR  62359),  FDA,  on  behalf  of 
PHS,  announced  the  submission  of  the 
reporting  and  recordkeeping  burden 
estimates  to  the  Office  and  Management 
and  Budget  for  review  and  clearance 
imder  the  Paperwork  Reduction  Act  of 
1995.  The  information  collection 
provisions  related  to  this  guideline  have 
been  approved  under  OMB  control 
nxmiber  0910-0456.  This  approval 
expires  January  31,  2004.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  obligated  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  currentiy  valid  OMB  control 
number. 

This  guideline  represents  PHS' 
ciurent  thinking  on  certain  infectious 
disease  issues  in  xenotransplantation.  It 
does  not  create  or  confer  any  rights  for 
or  on  any  person  and  does  not  operate 
to  bind  the  PHS  or  the  public.  This 
guideline  is  not  intended  to  set  forth  an 
approach  that  addresses  all  of  the 
potential  health  hazards  related  to 
infectious  disease  issues  in 
xenotransplantation  nor  to  establish  the 
only  way  in  which  the  public  health 
hazards  that  are  identified  in  this 
document  may  be  addressed.  The  PHS 
acknowledges  that  not  all  of  the 
reconunendations  set  forth  within  this 
document  may  be  fully  relevant  to  all 
xenotransplantation  products  or 
xenotransplantation  procedures. 
Sponsors  of  clinical  xenotransplantation 
trials  are  advised  to  confer  with  relevant 
authorities  (FDA,  other  reviewing 
authorities,  funding  sources,  etc.)  in 
assessing  the  relevance  and  appropriate 
adaptation  of  the  general  guidance 
offered  here  to  specific  clinical 
applications. 

II.  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  on  the 
guideline.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  the  brackets  in 
the  heading  of  this  document.  A  copy  of 
the  guideline  document  and  received 
comments  are  available  for  public 
examination  in  the  Dockets 
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Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

m.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  guideline  at  http:// 
www.fda.gov/cber/guidelines.htm. 

Dated:  December  26,  2000. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

[FR  Doc.  01-2419  Filed  1-26-01;  8:45  am] 

BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  THE  INTERIOR 
Geological  Survey 
Technology  Transfer  Act  of  1986 

AGENCY:  Geological  Survey,  Interior. 
ACTION:  Notice  of  Proposed  Cooperative 
Research  &  Development  Agreement 
(CRADA)  Negotiations. 

SUMMARY:  The  United  States  Geological 
Survey  (USQS)  is  contemplating 
entering  into  a  Cooperative  Research 
and  Development  Agreement  (CRADA) 
with  E.I.  du  Pont  de  Nemours  &  Co.,  Inc. 
to  develop  a  better  understanding  of  the 
chemical  composition  of  archived 
stream  drainage  sediment  and  soil 
samples. 

Inquiries:  If  any  other  parties  are 
interested  in  similar  activities  with  the 
uses,  please  contact:  Andrew  E.  Grosz, 
uses  National  Center,  MS  954,  12201 
Sunrise  Valley  Dr.,  Reston  VA  20192, 
(703) 648-6314. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  submitted  to  meet  the  USGS 
requirements  stipulated  in  Survey 
Manual  Chapter  500.20. 

P.  Patrick  Leahy, 

Associate  Director  for  Geology,  U.S. 
Geological  Survey,  Reston  VA. 
[FR  Doc.  01-2420  Filed  1-26-01;  8:45  am] 
BILUNG  CODE  4310-V7-M 


DEPARTMENT  OF  JUSTICE 
National  Institute  of  Corrections 
Advisory  Board  Meeting 

Time  and  Date:  8:30  a.m.  to  5  p.m.  on 
Monday,  March  12,  2001  &  8  a.m.  to  12 
noon  on  Tuesday,  March  13,  2001. 

Place:  Wyndham  City  Center  Hotel, 
1143  New  Hampshire  Avenue  NW., 
Washington,  DC  20037. 

Status:  Open. 

Matters  to  be  Considered:  Fiscal  Year 
2002  Service  Plan  Recommendations, 
Updates  on  Mental  Health  Program 
Options  and  Interstate  Compact 


Activities;  and  Results  of  Advisory 
Board  Hearings. 

Contact  Person  for  More  Information: 
Larry  Solomon,  Deputy  Director,  202- 
307-3106,  ext.  155. 

Larry  Solomon, 

Deputy  Director. 

[FR  Doc.  01-2422  Filed  1-26-01;  8:45  am] 

BILUNG  CODE  4410-36-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  01-018] 

NASA  Advisory  Council  (NAC),  Aero- 
space Technology  Advisory 
Committee  (ASTAC);  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
annoimces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Aero-Space 
Technology  Advisory  Committee. 

DATES:  Wednesday,  February  28,  2001,  8 
a.m.  to  4:30  p.m.;  and  Thursday,  March 
1,  2001,  8  a.m.  to  12  Noon. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  George  C. 
Marshall  Space  Flight  Center, 
Headquarters  Building  4200,  Room  P- 
110,  Marshall  Space  Flight  Center,  AL 
35812. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Mary-Ellen  McGrath,  Office  of 
Aerospace  Technology,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546  (202/358-^729). 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 

— ASTAC  Restructuring  Strategy 
— Space  Launch  Initiative  (SLI)  Program 
— Aviation  Safety  Research 
— Government  Performance  Results  Act 
(GPRA)  2001  Status 

— Reports  from  Goals  and  Propulsion 
Subcommittees 

— George  C.  Marshall  Space  Flight 
Center  Tour 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants. 


Dated:  ]anuary  24,  2001. 
Beth  M.  McCormick, 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

[FR  Doc.  01-2482  Filed  1-26-01;  8:45  am) 

BILUNG  CODE  7510-01 -U 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts; 
Leadership  Initiatives  Advisory  Panel 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Leadership  Initiatives  Advisory  Panel 
(Media  Arts  section  B,  Arts  on  Radio 
and  Television  category),  to  the  National 
Council  on  the  Arts  will  be  held  on 
January  31,  2001.  The  meeting  will  be 
held  by  teleconference  at  2:30  p.m.  in 
Room  726  at  the  Nancy  Hanks  Center, 
1100  Pennsylvania  Avenue,  NW, 
Washington,  DC  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendations  on  financial 
assistance  imder  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency.  In  accordance 
with  the  determination  of  the  Chairman 
of  May  12,  2000.  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  Tide  5,  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Kathy  Plowitz-Worden,  Office  of 
Guidelines  &  Panel  Operations,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  202/682-5691. 

Dated:  January  24.  2001. 
Kathy  Plowitz-Worden, 

Panel  Coordinator,  Panel  Operations, 

National  Endowment  for  the  Arts. 

[FR  Doc.  01-2486  Filed  1-26-01;  8:45  am] 

BILUNG  CODE  7S37-01-U 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-003  and  50-247] 

Consolidated  Edison  Company  of  New 
York,  Inc.;  Indian  Point  Nuclear 
Qenerating  Unit  Nos.  1  and  2;  Notice  of 
Consideration  of  Approval  of  Transfer 
of  Facility  Operating  Licenses  and 
Conforming  Amendments,  and 
Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  the  issuance  of  an  order 
under  10  CFR  50.80  approving  the 
transfer  of  Facility  Provisional 
Operating  License  No.  DPR-5,  for  the 
Indian  Point  Nuclear  Generating  Unit 
No.  1  (IPl),  and  Facility  Operating 
License  No.  DPR-26,  for  Indian  Point 
Nuclear  Generating  Unit  No.  2  (IP2). 
both  currently  held  by  the  Consolidated 
Edison  Company  of  New  York.  Inc.  (Con 
Edison),  as  owner  of  IPl  and  owner  and 
operator  of  IP2.  The  transfer  would  be 
to  Entergy  Nuclear  Indian  Point  2,  LLC 
(Entergy  Nuclear  IP2),  the  proposed 
owner  of  IPl  and  IP2,  and  to  Entergy 
Nuclear  Operations,  Inc.  (ENO),  the 
proposed  entity  to  maintain  IPl  and 
operate  IP2.  The  Commission  is  also 
considering  amending  the  licenses  for 
administrative  purposes  to  reflect  the 
proposed  transfers. 

According  to  application  for  approval 
filed  by  Con  Edison,  Entergy  Nuclear 
IP2,  and  ENO.  Entergy  Nuclear  IP2 
would  assume  title  to  both  facilities 
following  approval  of  the  proposed 
license  transfers,  and  ENO  would 
become  responsible  for  the  maintenance 
of  IPl  and  operation  and  maintenance  of 
IP2.  Con  Edison  will  transfer 
decommissioning  funds  for  both  plants 
to  Entergy  Nuclear  IP2  at  the  close  of  the 
sale.  All  employees  within  Con  Edison's 
Nuclear  Generation  Department,  and 
certain  other  employees  supporting  the 
Nuclear  Generation  Department,  will 
become  employees  of  ENO.  No  physical 
changes  to  either  facilities  nor 
operational  changes  are  being  proposed 
in  the  application. 

Entergy  Nuclear  IP2,  a  Delaware 
limited  liability  company,  is  an  indirect 
wholly  owned  subsidiary  of  Entergy 
Corporation,  and  an  indirect  wholly 
owned  subsidiary  of  Entergy  Nuclear 
Holding  Company  #3. 

ENO,  a  Delaware  corporation,  is  an 
indirect  wholly  owned  subsidiary  of 
Entergy  Corporation,  and  a  direct 
wholly  owned  subsidiary  of  Entergy 
Nuclear  Holding  Company  #2. 

The  proposed  amendments  would 
replace  references  to  Con  Edison  in  the 
license  with  references  to  Entergy 
Nuclear  IP2  and/or  ENO,  as  appropriate, 


and  make  other  necessary 
administrative  changes  to  reflect  the 
proposed  transfer. 

Pursuant  to  10  CFR  50.80,  no  license, 
or  any  right  thereunder,  shall  be 
transferred,  directly  or  indirectly, 
through  transfer  of  control  of  the 
license,  unless  the  Commission  shall 
give  its  consent  in  writing.  The 
Commission  will  approve  an 
application  for  the  transfer  of  a  license, 
if  the  Commission  determines  that  the 
proposed  transferee  is  qualified  to  hold 
the  license,  and  that  the  transfer  is 
otherwise  consistent  with  applicable 
provisions  of  law,  regulations,  and 
orders  issued  by  the  Commission 
pursuant  thereto. 

Before  issuance  of  the  proposed 
conforming  license  amendments,  the 
Commission  will  have  made  findings 
required  by  the  Atomic  Energy  Act  of 
1954,  as  amended  (the  Act),  and  the 
Commission's  regulations. 

As  provided  in  10  CFR  2.1315,  unless 
otherwise  determined  by  the 
Commission  with  regard  to  a  specific 
application,  the  Commission  has 
determined  that  any  amendment  to  the 
license  of  a  utilization  facility  which 
does  no  more  than  conform  the  license 
to  reflect  the  transfer  action  involves  no 
significant  hazards  consideration.  No 
contrary  determination  has  been  made 
with  respect  to  this  specific  license 
amendment  application.  In  light  of  the 
generic  determination  reflected  in  10 
CFR  2.1315,  no  public  comments  with 
respect  to  significant  hazards 
considerations  are  being  solicited, 
notwithstanding  the  general  comment 
procedures  contained  in  10  CFR  50.91. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene,  and 
written  comments  with  regard  to  the 
license  transfer  application,  are 
discussed  below. 

By  February  20,  2001 ,  any  person 
whose  interest  may  be  affected  by  the 
Commission's  action  on  the  application 
may  request  a  hearing,  and,  if  not  the 
applicants,  may  petition  for  leave  to 
intervene  in  a  hearing  proceeding  on  the 
Commission's  action.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  should  be  filed  in  accordance 
with  the  Commission's  rules  of  practice 
set  forth  in  subpart  M,  "Public 
Notification,  Availability  of  Documents 
and  Records,  Hearing  Requests  and 
Procedures  for  Hearings  on  License 
Transfer  Applications,"  of  10  CFR  part 
2.  In  particular,  such  requests  and 
petitions  must  comply  with  the 
requirements  set  forth  in  10  CFR  2.1306, 
and  should  address  the  considerations 
contained  in  10  CFR  2.1308(a). 
Untimely  requests  and  petitions  may  be 
denied,  as  provided  in  10  CFR 


2.1308(b),  unless  good  cause  for  failure 
to  file  on  time  is  established.  In 
addition,  an  untimely  request  or 
petition  should  address  the  factors  that 
the  Commission  will  also  consider,  in 
reviewing  imtimely  requests  or 
petitions,  set  forth  in  10  CFR 
2.1308(b)(l)-(2). 

Requests  for  a  hearing  and  petitions 
for  leave  to  intervene  should  be  served 
upon  Douglas  Levanway,  Esq.,  Wise, 
Carter,  Child  and  Caraway,  P.O.  Box 
651,  Jackson,  MS  39205,  Phone:  601- 
968-5524,  Fax:  601-968-5519,  E-mail: 
del@wisecarter.com;  Brent 
Brandenburg,  Esq.,  Asst.  General 
Counsel,  Consolidated  Edison  Company 
of  New  York,  Inc.,  4  Irving  Place,  Room 
1820,  New  York,  NY  10003,  Phone: 
212-460-4333,  Fax:  212-260-8627,  E- 
mail:  brandenburgb@coned.com;  the 
General  Coimsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555  (E-mail  address  for  filings 
regarding  license  transfer  cases  only: 
OGCLT@NRC.GOV);  and  the  Secretary 
of  the  Commission,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  Attention:  Rulemakings 
and  Adjudications  Staff,  in  accordance 
with  10  CFR  2.1313. 

The  Commission  will  issue  a  notice  or 
order  granting  or  denying  a  hearing 
request  or  intervention  petition, 
designating  the  issues  for  any  hearing 
that  will  be  held  and  designating  the 
Presiding  Officer.  A  notice  granting  a 
hearing  will  be  published  in  the  Federal 
Register  and  served  on  the  parties  to  the 
hearing. 

As  an  alternative  to  requests  for 
hearing  and  petitions  to  intervene,  by 
February  28,  2001,  persons  may  submit 
written  comments  regarding  the  license 
transfer  application,  as  provided  for  in 
10  CFR  2.1305.  The  Commission  will 
consider  and,  if  appropriate,  respond  to 
these  comments,  but  such  comments 
will  not  otherwise  constitute  part  of  the 
decisional  record.  Comments  should  be 
submitted  to  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  Attention:  Rulemakings 
and  Adjudications  Staff,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice. 

For  further  details  with  respect  to  this 
action,  see  the  application  and  cover 
letter  dated  December  12.  2000, 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
located  at  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland,  and  accessible  electronically 
through  the  ADAMS  Public  Electronic 
Reading  Room  link  at  the  NRC  Web  site 
{http://www.nrc.gov). 
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Dated  at  Rockville.  Maryland  this  23rd  day 
of  January  2001. 

For  the  Nuclear  Regulatory  Commission. 
Patrick  D.  Milano, 

Senior  Project  Manager,  Section  1,  Project 
Directorate  1,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  01-2480  Filed  1-26-01;  8:45  am] 
BIUJNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 


[Docket  72-10] 

Nuclear  Management  Company,  LLC; 
Prairie  Island  independent  Spent  Fuel 
Storage  Installation;  issuance  of 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 
Regarding  ttie  Proposed  Amendment 
To  Revise  ttie  License  and  Teclinicai 
Specifications  of  License  No.  SNM- 
2506 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC  or  Commission)  is 
considering  issuance  of  an  amendment, 
pursuant  to  10  CFR  72.56,  to  the  Special 
Nuclear  Materials  License  No.  2506 
(SNM-25D6)  held  by  the  Nuclear 
Management  Company,  LLC  (licensee) 
for  the  Prairie  Island  independent  spent 
fuel  storage  installation  (ISFSI).  The 
requested  amendment  would  revise  the 
license  and  Technical  Specifications  of 
SNM-2506  to  specifically  permit  the 
storage  of  biunable  poison  rod 
assemblies  (BPRAs)  and  thimble  plug 
devices  (TBDs)  within  the  TN-40  casks 
used  at  the  Prairie  Island  ISFSI. 

Environmental  Assessment  (EA) 

Identification  of  Proposed  Action 

The  staff  is  considering  issuance  of  an 
amendment  to  revise  the  license  and 
Technical  Specifications  of  SNM-2506 
for  the  Prairie  Island  ISFSI.  The  changes 
to  the  license  and  Technical 
Specifications  would  specifically  permit 
the  storage  of  BPRAs  and/or  TPDs 
within  the  TN-40  dry  storage  casks  used 
at  the  Prairie  Island  ISFSI. 

Need  for  the  Proposed  Action 

The  proposed  action  is  needed  to 
eliminate  the  need  to  physically  remove 
BPRAs  and  TPDs  ft^om  irradiated  fuel 
assemblies  that  have  already  been 
loaded  into  the  TN-40  dry  storage  casks 
and  irradiated  fuel  assemblies  that  will 
be  loaded  into  TN-40  dry  storage  casks 
in  the  future.  Permitting  the  proposed 
action  would  result  in  the  reduction  of 
exposure  time  to  plant  workers  handling 
the  BPRAs  and  TPDs  and  a  more 
effective  ALARA  program  pursuant  to 
10  CFR  20.1101(b). 


Environmental  Impacts  of  the  Proposed 
Action 

The  NRC  has  completed  its  evaluation 
of  the  proposed  action  and  concludes 
that  granting  the  amendment  to 
specifically  allow  the  storage  of  BPRAs 
and  TPDs  within  the  TN-40  casks  used 
at  the  Prairie  Island  ISFSI  will  not 
increase  the  probability  or  consequences 
of  accidents.  No  changes  are  being  made 
in  the  types  of  any  effluents  that  may  be 
released  offsite.  With  regard  to 
radiological  impacts,  the  addition  of 
irradiated  BPRAs  and  TPDs  only  affects 
the  gamma  source  term  of  the  cask.  The 
offsite  dose  rates  were  calculated  to 
increase  an  insignificant  amount. 
Therefore,  there  are  no  significant 
radiological  environmental  impacts 
associated  with  the  proposed  action. 

The  amendment  only  affects  the 
requirements  associated  with  the 
content  of  the  casks  and  does  not  affect 
non-radiological  plant  effluents  or  any 
other  aspects  of  the  environment. 
Therefore,  there  are  no  significant  non- 
radiological  environmental  impacts 
associated  with  the  proposed  action. 

Accordingly,  the  NRC  concludes  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
action. 

Alternative  to  the  Proposed  Action 

Since  there  is  no  significant 
environmental  impact  associated  with 
the  proposed  action,  alternatives  are  not 
evaluated  other  than  the  no  action 
alternative.  The  alternative  to  the 
proposed  action  would  be  to  deny  the 
request  for  amendment  (i.e..  the  "no- 
action"  alternative).  Denial  of  the 
proposed  action  would  result  in  greater 
exposures  to  plant  workers  due  to  the 
fact  that  the  BPRAs  and  TPDs  would 
have  to  be  physically  removed  from 
each  fuel  assembly  possessing  them. 
Physical  removal  of  irradiated  BPRAs 
and  TPDs  would  increase  exposure  time 
and  dose  to  the  plant  workers  and 
would  require  disposal  or  storage  of 
additional  radioactive  material  (i.e.. 
BPRAs  and  TPDs)  that  would  otherwise 
be  safely  stored  if  the  BPRAs  and  TPDs 
are  left  intact  with  its  irradiated  fuel 
assembly  and  loaded  into  dry  cask 
storage.  The  environmental  impacts  of 
the  alternative  action  may  be  greater 
than  the  proposed  action. 

Given  mat  there  may  be  greater 
environmental  impacts  associated  with 
the  alternative  action  of  denying  the 
amendment,  the  Commission  concludes 
that  the  preferred  alternative  is  to  grant 
this  amendment  request. 

Agencies  and  Persons  Consulted 

On  December  27.  2000.  Mr.  Rakow  of 
the  Minnesota  Department  of 


Commerce.  Electric  Unit,  was  consulted 
about  the  EA  for  the  proposed  action 
and  had  no  concerns. 

Finding  of  No  Significant  Impact 

The  environmental  impacts  of  the 
proposed  action  have  been  reviewed  in 
accordance  with  the  requirements  set 
forth  in  10  CFR  part  51.  Based  upon  the 
foregoing  EA.  the  Commission  finds  that 
the  proposed  action  of  granting  an 
amendment  to  permit  the  storage  of 
BPRAs  and  TPDs  within  the  TN-40 
casks  used  at  the  Prairie  Island  ISFSI 
will  not  significantly  impact  the  quality 
of  the  human  environment. 
Accordingly,  the  Commission  has 
determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  this 
action,  see  the  amendment  application 
dated  August  31,  1999,  as 
supplemented.  These  documents  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
11155  Rockville  Pike,  Rockville,  MD. 

Dated  at  Rockville,  Maryland,  this  21st  day 
of  January  2001. 

For  the  Nuclear  Regulatory  Commission. 
E.  William  Brach, 

Director,  Spent  Fuel  Project  Office,  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
|FR  Doc.  01-2481  Filed  1-26-01;  8:45  am) 

BIUJNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Nuclear  Waste 
Working  Group  Meeting;  Notice  of 
Meeting 

The  ACNW  Working  Group  meeting 
will  hold  a  meeting  on  February  21-22, 
2001,  Room  T-2B1,  11545  Rockville 
Pike,  Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 
Wednesday,  February  21,  2001—8:30 

a.m.  until  the  conclusion  of  business 
Thursday,  February  22.  2001—8:30  a.m. 

until  12:00  Noon 

The  Working  Group  will  review  the 
chemistry  aspects  of  documents 
intended  to  support  the  Yucca 
Moimtain  Site  Recommendation 
Considerations  Report  (SRCR)  and  the 
NRC/DOE  issue  resolution  process.  The 
purpose  of  this  meeting  is  to  gather 
information,  analyze  relevant  issues  and 
facts,  and  to  formulate  proposed 
positions  and  actions,  as  appropriate, 
for  deliberation  by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
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concurrence  of  the  Working  Group 
Chainnan;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Working  Group,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACNW  staff  scientist 
named  below  five  days  prior  to  the 
meeting,  if  possible,  s6  that  appropriate 
arrangements  can  be  made. 

Ehuing  the  initial  portion  of  the 
meeting,  the  Working  Group,  along  with 
any  of  its  considtants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Working  Group  may  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRG  staff, 
and  other  interested  persons  regarding 
this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  and 
the  Chairman's  ruling  on  requests  for 
the  opportunity  to  present  oral 
statements  and  the  time  allotted 
therefor,  can  be  obtained  by  contacting 
the  cognizant  ACNW  staff  scientist.  Dr. 
Andrew  C.  Campbell  (telephone  301/ 
415-6897)  between  8:30  a.m.  and  4:^0 
p.m.  (EST).  Persons  planning  to  attend 
this  meeting  are  urged  to  contact  the 
above  named  individual  one  or  two 
working  days  prior  to  the  meeting  to  be 
advised  of  any  potential  changes  to  the 
agenda,  etc.,  that  may  have  occurred. 

Dated:  January  22,  2001. 
James  E.  Lyons, 

Associate  Director  for  Technical  Support, 
ACRS/ACNW. 

[FR  Doc.  01-2477  Filed  1-26-01;  8:45  am] 

MUJNG  CODE  7SaO-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards;  Subcommittee  on  Plant 
License  Renewal;  Notice  of  Meeting 

The  ACRS  Subcommittee  on  Plant 
License  Renewal  will  hold  a  meeting  on 
February  22,  2001,  Room  T-2B3,  11545 
Rockville  Pike,  Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 
Thursday.  February  22,  2001 — 8:30  a.m. 

until  the  conclusion  of  business 

The  Subcommittee  will  discuss  the 
NRC  staffs  draft  Safety  Evaluation 


Report  for  the  Entergy  Operations,  Inc., 
license  renewal  application  for 
Arkansas  Nuclear  One,  Unit  1  and 
related  matters.  The  purpose  of  this 
meeting  is  to  gather  information, 
analyze  relevant  issues  and  facts,  and  to 
formulate  proposed  positions  and 
actions,  as  appropriate,  for  deliberation 
by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concxirrence  of  the  Subcommittee 
Chainnan;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  stfiff  engineer 
named  below  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  considtants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff, 
Entergy  Operations,  Inc.,  and  other 
interested  persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  and 
the  Chairman's  ruling  on  requests  for 
the  opportunity  to  present  oral 
statements  and  the  time  allotted 
therefor,  can  be  obtained  by  contacting 
the  cognizant  ACRS  staff  engineer,  Mr. 
Sam  Duraiswamy  (telephone  301/415- 
7364)  between  7:30  a.m.  and  4:15  p.m. 
(EST).  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  one  or  two  working 
days  prior  to  the  meeting  to  be  advised 
of  any  potential  changes  to  the  agenda, 
etc.,  that  may  have  occurred. 

Dated:  January  22,  2001. 

James  E.  Lyons, 

Associate  Director  for  Technical  Support, 
ACRS/ACNW. 

(FR  Doc.  01-2478  Filed  1-26-01;  8:45  am] 

BNXINO  CODE  79MMn-^ 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards;  Joint  Meeting  of  the  ACRS 
Sut)committee8  on  Plant  Operations 
and  on  Reliability  and  Prot>abilistic 
Risk  Assessment;  Notice  of  IMeeting 

The  ACRS  Subcommittees  on  Plant 
Operations  and  on  Reliability  and 
Probabilistic  Risk  Assessment  will  hold 
a  joint  meeting  on  February  21,  2001,  in 
Room  T-2B3, 11545  Rockville  Pike, 
Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 
Wednesday,  February  21,  2001 — 8:30 

a.m.  until  the  conclusion  of  business 

The  Subcommittees  will  discuss  the 
South  Texas  Project  Nuclear  Operating 
Company's  exemption  request  to 
exclude  certain  components  from  the 
scope  of  special  treatment  requirements 
in  10  CFR  parts  21,  50,  and  100.  The 
piupose  of  this  meeting  is  to  gather 
information,  analyze  relevant  issues  and 
facts,  and  to  formulate  proposed 
positions  and  actions,  as  appropriate, 
for  deliberation  by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concmrence  of  the  Subcommittee 
Chairmen  and  written  statements  will 
be  accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittees,  their 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  engineer 
named  below  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittees,  along  with 
any  of  their  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittees  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff, 
and  other  interested  persons  regarding 
this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  and 
the  Chairman's  nUing  on  requests  for 
the  opportunity  to  present  oral 
statements  and  the  time  allotted 
therefore,  can  be  obtained  by  contacting 
the  cognizant  ACRS  staff  engineer,  Ms. 
Maggalean  W.  Weston  (telephone  301/ 
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415-3151)  between  8:00  a.m.  and  5:30 
p.m.  (EST).  Persons  planning  to  attend 
this  meeting  are  urged  to  contact  the 
above  named  individual  one  or  two 
working  days  prior  to  the  meeting  to  be 
advised  of  any  potential  changes  to  the 
agenda,  etc.,  that  may  have  occurred. 

Dated:  January  22,  2001. 
James  E.  Lyons, 

Associate  Director  for  Technical  Support. 
[FR  Doc.  01-2479  Filed  1-26-01;  8:45  am] 
BILLING  CODE  759(M>1-I> 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  0MB  Review; 
Comment  Request 

Upon  written  request,  copies  available 
from:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washington,  DC 
20549. 

Extension: 
Appendix  F  to  Rule  15c3-l,  SEC  File  No. 
270-440,  OMB  Control  No.  3235-0496 
Rule  17Ad-16,  SEC  File  No.  270-363, 
OMB  Control  No.  3235-0413 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.)  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
requests  for  extension  of  the  previously 
approved  collections  of  information 
discussed  below. 

Appendix  F  to  Rule  15c3-l  requires 
a  broker-dealer  choosing  to  register  as 
an  OTC  derivative  dealer  to  develop  and 
maintain  an  internal  risk  management 
system  based  on  Value-at-Risk  ("VAR") 
models.  Appendix  F  also  requires  the 
OTC  derivatives  to  notify  Commission 
staff  of  the  system  and  of  certain  other 
periodic  information  including  when 
the  VAR  model  deviates  from  the  actual 
performance  of  the  OTC  derivatives 
dealer's  portfolio.  It  is  anticipated  that 
approximately  six  (6)  broker-dealers 
will  spend  1 ,000  hours  per  year 
complying  with  Appendix  F.  The  total 
burden  is  estimated  to  be  approximately 
6,000  hours.  Each  broker-dealer  will 
spend  approximately  $76,500  per 
response  for  a  total  annual  expense  for 
all  broker-dealers  of  $459,000. 

Rule  17Ad-16  requires  a  registered 
transfer  agent  to  provide  written  notice 
to  a  qualified  registered  securities 
depository  when  assuming  or 
terminating  transfer  agent  services  on 
behalf  of  an  issuer  or  when  changing  its 
name  or  address.  These  recordkeeping 
requirements  address  the  problem  of 
certificate  transfer  delays  caused  by 


transfer  requests  that  are  directed  to  the 
Mrrong  transfer  agent  or  the  wrong 
address. 

Given  that  there  are  approximately 
450  respondents  who  submit  Rule 
17Ad-16  notices,  the  staff  estimates  that 
the  average  number  of  hours  necessary 
for  each  transfer  agent  to  comply  with 
Rule  17Ad-16  is  approximately  15 
minutes  per  notice  or  3.5  hours  per  year, 
totaling  1,575  hours  industry-wide.  The 
average  cost  per  hour  is  approximately 
$30  per  hour,  with  the  industry-wide 
cost  estimated  at  approximately 
$47,250.  However,  the  information 
required  by  Ride  17Ad-16  generally 
already  is  maintained  by  registered 
transfer  agents.  The  amoimt  of  time 
devoted  to  compliance  with  Rule  17Ad- 
16  varies  according  to  differences  in 
business  activity. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  niunber. 

Written  comments  regarding  the 
above  information  should  be  directed  to 
the  following  persons:  (i)  Desk  Officer 
for  the  Securities  and  Exchange 
Commission,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  10102, 
New  Executive  Office  Building, 
Washington,  DC  20503;  and  (ii)  Michael 
E.  Bartell,  Associate  Executive  Director, 
Office  of  Information  Technology, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Comments  must  be  submitted  to 
OMB  within  30  days  of  this  notice. 

Dated:  January  22,  2001. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  01-2472  Filed  1-26-01:  8:45  am] 

BILUNG  COOE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43865;  File  No.  SR-OPRA- 
01-01] 

Options  Price  Reporting  Authority; 
Notice  of  Filing  and  Immediate 
Effectiveness  of  Amendment  to  OPRA 
Plan  To  Establish  Certain  Notification 
Requirements  of  the  Plan  Processor 
and  To  fAake  Minor  Editorial  Revisions 

Ianuan'22,  2001. 

Pursuant  to  Rule  llAa3-2  under  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
January  16,  2001,  the  Options  Price 


Reporting  Authority  ("OPRA"),* 
submitted  to  the  Securities  and 
Exchange  Commission  ("Commission") 
an  amendment  to  the  Plan  for  Reporting 
of  Consolidated  Options  Last  Sale 
Reports  and  Quotation  Information 
("Plan").  The  amendment  would 
establish  certain  notification 
requirements  of  the  Plan  Processor  and 
make  minor  editorial  revisions  to  the 
Plan.  OPRA  has  stated  that  the  proposed 
amendment  involves  solely  technical  or 
ministericd  matters  and  is,  therefore, 
effective  upon  filing,  pursuant  to  Rule 
llAa3-2(c)(3)(iii)  under  the  Act.^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed 
amendment  fitjm  interested  persons. 

L  Description  and  Purpose  of  the 
Amendment 

On  November  27,  2000,  the 
Commission  approved  an  amendment  to 
the  Plan,*  pursuant  to  section 
llA(a)(3)(B)  of  die  Act  ^  and  Rule 
llAa3-2(b)(2)6  diereunder.  The 
Commission  Amendment  established  a 
formula  for  allocating  OPRA  systems 
capacity  among  the  OPRA  participants 
during  peak  usage  periods.  The  purpose 
of  the  proposed  amendment  is  to 
conform  the  language  added  to  the  Plan 
by  the  Commission  Amendment  to  the 
language  and  style  of  the  remainder  of 
the  Plan,  and  to  make  additional 
nonsubstantive  editorial  changes  to  the 
Commission  Amendment  language  to 
clarify  its  meaning  and  operation.  The 
proposed  amendment  also  would 
require  the  Plan  Processor  to  notify  each 
party  and  the  Commission  whenever 
total  systems  capacity  reaches  90 
percent  of  total  available  systems 
capacity  or  whenever  the  capacity 
allocation  procedures  provided  for  in 
the  Plan  go  into  effect  or  are 
discontinued.  OPRA  has  stated  that. 


>17CFR240.11Aa3-2. 


-  OPRA  is  a  national  market  system  plan 
approved  by  the  Commission  pursuant  to  Section 
llA  of  the  Exchange  Act.  15  U.S.C.  78k-l.  and  Rule 
llAa3-2  thereunder.  17  CFR  240.nAa3-2.  See 
Securities  Exchange  Act  Release  No.  17638  (March 
18.  1981).  The  OPRA  Plan  provides  for  the 
collection  and  dissemination  of  last  sale  and 
quotation  information  on  options  that  are  traded  on 
the  participant  exchanges.  The  five  signatories  to 
the  OPRA  Plan  that  currently  operate  an  options 
market  are  the  American  Stock  Exchange,  the 
Chicago  Board  Options  Exchange,  the  International 
Securities  Exchange,  the  Pacific  Exchange,  and  the 
Philadelphia  Stock  Exchange.  The  New  York  Stock 
Exchange  is  a  signaton,-  to  the  OPRA  Plan,  but  sold 
its  options  business  to  the  C^hicago  Board  Options 
Exchange  in  1997.  See  Securities  Exchange  Act 
Release  No.  38542  (April  23.  1997).  62  FR  23521 
(April  30.  1997). 

M7  CFR  240.1  lAa3-2(c)(3)(iii). 

*  See  Securities  Exchange  Act  Release  No.  43621 
(November  27.  2000).  65  FR  75564  (December  1, 
2000)  ("Commission  Amendment"). 

M5  U.S.C.  78k-l(a)(3)(B). 

•  17  CFR  240.1  lAa3-2(b)(2). 
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except  for  these  notification  provisions, 
the  proposed  amendment  would  make 
no  substantive  change  to  the  provisions 
of  the  Plan  that  were  added  pursuant  to 
the  Commission  Amendment. 

n.  Solicitation  of  Comments 

OPRA  has  stated  that  the  proposed 
amendment  involves  solely  technical  or 
ministerial  matters  and  is,  therefore, 
effective  upon  filing,  pursuant  to  Rule 
llAa3-2(c)(3)(iii)  under  the  Act.^ 

At  any  time  within  60  days  of  the 
filing  of  the  amendment,  the 
Commission  may  summarily  abrogate 
the  amendment  and  require  that  such 
amendment  be  filed  in  accordance  with 
Rule  llAa3-2(b)(l)  under  the  Act«  and 
reviewed  in  accordance  with  rule 
llAa3-2(c)(2)  under  the  Act «  if  it 
appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  the  maintenance  of  fair  and 
orderly  markets;  to  remove  impediments 
to,  and  perfect  the  mechanisms  of,  a 
national  market  system;  or  otherwise  in 
furtherance  of  the  purposes  of  the  Act. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  plan 
amendment  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  ^fW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  and  all  written  statements 
with  respect  to  the  proposed  plan 
amendment  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  plan  amendment  between  the 
Commission  and  any  person,  other  than 
those  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Conunission's  Public  Reference  Room. 
Copies  of  the  filing  will  also  be  available 
at  the  principal  offices  of  OPRA.  All 
submissions  should  refer  to  File  No. 
SR-OPRA-01-01  and  should  be 
submitted  by  February  20,  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  01-2473  Filed  1-26-01;  8:45  am) 

8ILLINQ  CODE  W10-01-«i 


'  17  CFR  240.11Aa3-2(c)(3)(iii). 

•  17  cm  240.11  Aa3-2(b)(l). 

•  17  CFR  240.1 1  Aa3-2(c)(2). 
"»17  CFR  200.30-3(a)(29). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43858;  File  No.  SR-MSRB- 

00-06] 

Self-Regulatory  Organizations; 
Municipal  Securities  Rulemaking 
Board;  Order  Granting  Approval  to 
Proposed  Rule  Change  and  Notice  of 
Filing  and  Order  Granting  Accelerated 
Approval  to  Amendment  No.  2  to  ttie 
Proposed  Rule  Change  Relating  to 
Municipal  Fund  Securities 

January  18,  2001. 
I.  Introduction 

Chi  April  5,  2000,  the  Municipal 
Securities  Rulemaking  Board  ("MSRB" 
or  "Board")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change 
relating  to  municipal  fund  securities. 
On  July  17,  2000,  the  Board  submitted 
Amendment  No.  1  to  the  proposed  rule 
change.3  The  proposed  rule  change,  as 
amended  by  Amendment  No.  1,  was 
published  for  comment  in  the  Federal 
Register  on  August  2,  2000."  The 
Commission  received  one  comment 
letter  on  the  proposed  rule  change.^  On 
October  12,  2000,  the  Board  submitted 
Amendment  No.  2  to  the  proposed  rule 
change.®  This  order  approves  the 
proposal,  as  amended.  The  Commission 
also  seeks  comment  from  interested 
persons  on  Amendment  No.  2. 

n.  Description  of  the  Proposal 

The  proposed  rule  change  consisted 
of  the  following:  (1)  A  proposed 
definition  of  mimicipal  fund  security; 
(2)  amendments  to  MSRB  Rule  A-13 


>  15  U.S.C  78s(b)(l). 

»17CFR240.19b-4. 

^The  Board  submitted  an  amended  Form  19b-4, 
which  supplemented  the  original  fihng 
("Amendment  No.  1"). 

*  Securities  Exchange  Act  Release  No.  43066  (July 
21,  2000),  65  FR  47530.  On  August  11.  2000, 
corrections  to  the  notice  were  published  in  the 
Federal  Register,  See  Securities  Exchange  Act 
Release  No.  43066A  (August  4.  2000),  65  FR  49279. 

^  See  letter  from  Kevin  R.  Bertolini,  Legal 
Counsel,  Fidelity  Investments,  to  Jonathan  G.  Katz, 
Secretary,  SEC,  dated  August  22,  2000. 

"See  letter  from  Ernesto  A.  Lanza.  Associate 
General  Counsel,  MSRB,  to  Katherine  England, 
Associate  Director  [sic].  Division  of  Market 
Regulation  ("Division"),  SEC,  dated  October  11. 
2000  ("Amendment  No.  2").  In  Amendment  No.  2, 
the  MSRB  responded  to  the  issues  raised  in  the 
comment  letter.  The  MSRB,  in  response  to  the 
commenter's  suggestion,  amended  proposed  MSRB 
Rule  G-15(a)(i)(C)(5)  to  delete  the  requirement  to 
disclose  whether  a  municipal  fund  security  is 
puttable  or  otherwise  redeemable  by  the  customer 
on  the  confirmation.  The  Board  also  proposed  to 
amend  MSRB  Rule  G-lS(a)(viii)(B)(2)  to  delete  the 
reference  to  MSRB  Rule  G-15(a)(i)(C)(5). 


regarding  underwriting  and  transaction 
assessments;  (3)  amendments  to  MSRB 
Rule  G-3  regarding  the  classification  of 
principals  and  representatives,  and 
testing  and  continuing  education 
requirements;  (4)  amendments  to  MSRB 
Rule  G-8  regarding  books  and  records; 

(5)  amendments  to  MSRB  Rule  G-14 
regarding  reports  of  sales  or  purchases; 

(6)  amendments  to  MSRB  Rule  G-15 
regarding  confirmations  and  clearance 
and  settlement  of  transactions  with 
customers;  (7)  amendments  to  MSRB 
Rule  G-26  regarding  customer  account 
transfers;  (8)  amendments  to  MSRB  Rule 
G-32  regarding  disclosures  in 
connection  with  new  issues;  and  (9) 
amendments  to  MSRB  Rule  G-34 
regarding  CUSIP  numbers  and  new 
issue  requirements.  In  addition,  the 
MSRB  submitted  a  proposed 
interpretation  regarding  sales  of 
municipal  fund  securities  in  the 
primary  market. 

1 .  Proposed  MSRB  Rule  D-12— 
Definition  of  Municipal  Fund  Security 

The  Board  proposed  to  define  a 
municipal  fimd  security  as  a  municipal 
security  that  would  qualify  as  a  security 
of  an  investment  company  imder  the 
Investment  Company  Act  of  1940  if  it 
had  not  been  issued  by  a  state  or  local 
governmental  entity.  ^ 

As  a  threshold  matter,  a  municipal 
fund  security  must  meet  the  definition 
of  municipal  security  in  section  3(a)(29) 
of  the  Act  B  before  a  determination  can 
be  made  as  to  whether  it  is  a  municipal 
fimd  security.  As  proposed  by  the 
Board,  if  a  security  meets  the  definition 
of  municipal  ftmd  secujity  then  dealer 
transactions  would  be  subject  to  all 
MSRB  rules.  The  Board  noted  that  its 
proposed  definition  would  not  be 
limited  to  interests  in  local  government 
pools  or  higher  education  trusts  that 
may  be  foimd  to  be  municipal 
securities.  The  proposed  definition 
would  apply  to  any  other  municipal 
security  issued  imder  a  program  that, 
but  for  the  identity  of  the  issuer  as  a 
state  or  local  governmental  entity, 
would  constitute  an  investment 
company  under  the  Investment 
Company  Act. 


'  The  Board  distinguished  municipal  fund 
securities  from  shares  in  a  mutual  fund  that  is 
registered  under  the  Investment  Company  Act  of 
1940  with  assets  invested  in  municipal  securities, 
which  shares  would  not  be  considered  municipal 
fund  securities. 

•  IS  U.S.C.  78c(a)(29). 
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2.  MSRB  Rule  A-13— Underwriting  and 
Transaction  Assessments  for  Brokers, 
Dealers  and  Municipal  Securities 
Dealers 

The  Board  proposed  to  exempt  the 
sale  of  municipal  fund  securities  from 
the  underwriting  assessment  imposed 
under  section  (b)  of  MSRB  Rule  A-13. 

3.  MSRB  Rule  G-3— Professional 
Qualifications 

The  Board  proposed  to  permit 
associated  persons  that  are  qualified  as 
investment  company  limited 
representatives  to  effect  transactions  in 
municipal  fimd  securities,  but  not  in 
other  municipal  securities.^  However,  a 
dealer  must  continue  to  have  one  or  two 
municipal  securities  principals,  as 
required  under  MSRB  Rule  G-3(b),  even 
if  the  dealer's  only  municipal  securities 
transactions  are  sales  of  municipal  fund 
securities. 

4.  MSRB  Rule  G-8— Books  and  Records 
To  Be  Made  by  Brokers,  Dealers  and 
Municipal  Securities  Dealers 

The  Board  proposed  to  amend  MSRB 
Rule  G-8  to  recognize  that  mimicipal 
fund  securities  do  not  have  par  values, 
dollar  prices,  yields,  or  accrued  interest. 
In  addition,  the  Board  proposed  to 
amend  MSRB  Rule  G-8  to  recognize  that 
investment  company  limited 
representatives  may  be  permitted  to 
effect  transactions  in  municipal  fund 
securities.  Under  MSRB  Rule  CJ-8, 
dealers  would  be  required  to  retain 
copies  of  all  periodic  statements 
delivered  to  customers  in  lieu  of 
individual  confirmations  of  municipal 
fund  securities  transactions  pursuant  to 
MSRB  Rule  G-15.  Further,  pursuant  to 
MSRB  Rule  G-8,  a  dealer  effecting 
transactions  in  mimicipal  fund 
securities  would  be  permitted  to  meet 
its  books  and  records  obligations  by 
having  a  transfer  agent  maintain  its 
books  and  records  for  municipal  funds 
securities.  A  transfer  agent  that 
maintains  a  dealer's  books  and  records 
would  be  required  to  satisfy  the 
requirements  of  MSRB  Rule  &-8. 
Ultimately,  however,  the  dealer  remains 
responsible  for  the  accurate 
maintenance  and  preservation  of  its 
books  and  records. 

5.  MSRB  Rule  G-14— Reports  of  Sales  or 
Purchases 

In  proposed  MSRB  Rule  G-14(b)(i), 
the  Board  exempted  transactions  in 
municipal  fund  securities  from  the 


reporting  requirements  of  the  customer 
transaction  reporting  system. 

6.  MSRB  Rule  G-15— Confirmation, 
Clearance  and  Settlement  of 
Transactions  With  Customers 

The  Board  proposed  amendments  to 
MSRB  Rule  (3-15  to  reflect  that  the 
concepts  of  par  value,  yield,  dollar 
value,  maturity  date  and  interest  do  not 
apply  to  municipal  fund  securities. 
Specifically,  the  Board  proposed  to 
require  a  dealer  to  use  the  purchase  or 
sale  price  of  the  security  on  a 
confirmation  of  a  municipal  fund 
security  transaction,  rather  than  par 
value,  and  would  permit  a  dealer  to 
omit  yield,  dollar  price,  accrued 
interest,  extended  principal,  maturity 
date,  and  interest  rate.  Dealers  that  sell 
mimicipal  fund  securities  would  be 
required  to  include  the  purchase  price 
of  each  share  or  unit  as  well  as  the 
number  of  shares  or  units  to  be 
delivered.  Confirmations  of  transactions 
in  municipal  fund  securities  would 
have  to  include  a  disclosure  that  a 
deferred  commission  or  other  charge 
may  be  imposed  upon  redemption,  if 
applicable.  1"  Further,  the  confirmation, 
as  proposed,  must  include  the  name 
used  by  the  issuer  to  identify  the 
security  and,  to  the  extent  necessary  to 
differentiate  the  security  from  other 
municipal  fund  securities  of  the  issuer, 
any  separate  program  series,  portfolio, 
or  fund  designation. 

The  Board  proposed  to  permit  dealers 
to  use  periodic  statements  rather  than 
transaction-by-transaction  confirmations 
if  customer  purchases  of  municipal  fund 
securities  are  affected  pursuant  to 
certain  periodic  plans ' '  or  non-periodic 
programs,! ^  in  g  maimer  similar  to  the 


*  Therefore,  the  Board  noted  that  an  asso<:iated 
person  who  sells  both  municipal  fund  securities 
and  other  types  of  municipal  securities  must 
continue  to  qualif)'  as  either  a  municipal  securities 
representative  or  general  securities  representative. 


'"According  to  the  Board,  disclosure  of  deferred 
commissions  or  other  charges  includes,  for 
example,  any  deferred  sales  load  or,  in  the  case  of 
interests  in  ceriain  higher  education  trusts,  any 
penalty  imposed  on  a  redemption  that  is  not  for  a 
qualifying  higher  education  trust. 

'Mn  MSRB  Rule  G-15.  the  Board  defined  the 
term  "periodic  municipal  fund  security  plan"  as 
any  written  authorization  or  arrangement  for  a 
broker,  dealer,  or  municipal  securities  dealer,  acting 
as  agent,  to  purchase,  sell,  or  redeem  for  a  customer 
or  group  of  customers  one  or  more  specific  amounts 
(calculated  in  security  units  or  dollars),  at  specific 
time  intervals  and  setting  forth  the  commissions  or 
charges  to  be  paid  by  the  customer  in  connection 
therewith  (or  the  manner  of  calculating  them). 

'-  In  MSRB  Rule  G-15,  the  Board  defined  the 
term  "non-periodic  municipal  fund  security 
program"  as  any  written  authorization  or 
arrangement  for  a  broker,  dealer,  or  municipal 
securities  dealer,  acting  as  agent,  to  purchase,  sell, 
or  redeem  for  a  customer  or  group  of  customers  one 
or  more  specific  municipal  fund  securities,  setting 
forth  the  commissions  to  be  paid  by  the  customer 
in  connection  therewith  (or  the  manner  of 
calculating  them)  and  either  (1)  providing  for  the 
purchase,  sale,  or  redemption  of  such  municipal 
fund  securities  at  the  direction  of  the  customer  or 
customers  or  (2)  providing  for  the  purchase,  sale. 


periodic  reporting  provision  of  Rule 
lOb-10  under  the  Act.i^ 

7.  MSRB  Rule  G-26— Customer  Account 
Transfers 

The  Board  proposed  to  amend  the 
definition  of  "nontransferable  asset" 
and  the  transfer  instructions  for 
nontransferable  assets  in  MSRB  Rule  G- 
26  to  reflect  that  an  issuer  of  municipal 
fund  securities  may  limit  the  dealers 
that  are  authorized  to  cany  accounts  for 
customers  in  such  securities. 

8.  MSRB  Rule  G-32— Disclosures  in 
Connection  With  New  Issues 

The  Board  proposed  to  amend  MSRB 
Rule  G-32  to  permit  a  dealer  to  sell, 
pursuant  to  a  periodic  plan '''  or  non- 
periodic  program,!*  a  municipal  fund 
security  to  a  customer  who  has 
previously  received  the  official 
statement  for  the  security  so  long  as  it 
sends  to  the  customer  a  copy  of  any 
new,  supplemented,  amended,  or 
stickered  official  statement  promptly 
upon  receipt  fitim  the  issuer  (i.e.,  actual 
delivery  by  settlement  will  not  be 
required).  As  proposed,  the  dealer 
would  be  permitted  to  satisfy  its 
delivery  requirement  by  delivering  the 
amendment  alone  (including  a  notice 
that  the  complete  official  statement  is 
available  upon  request)  so  long  as  the 
customer  already  has  the  official 
statement  that  is  being  amended  and  the 
dealer  ensures  that  the  amendment 
makes  clear  what  constitutes  the 
complete  official  statement.  In  addition, 
the  proposal  excepts  municipal  fund 
securities  for  which  periodic  statements 
in  lieu  of  transaction  confirmations  are 
provided  from  the  requirement  that 
information  on  the  underwriting  fees 
paid  to  the  dealer  by  the  issuer  be 
provided  to  customers  by  settlement  so 
long  as  such  information  regarding  any 
changes  in  the  fees  paid  by  the  issuer  to 
the  dealer  is  sent  to  customers 
simultaneously  with  or  prior  to  the 
sending  of  the  next  periodic  statement. 

9.  MSRB  Rule  G-34— CUSIP  Numbers 
and  New  Issue  Requirements 

The  Board  proposed  to  exempt 
municipal  fund  securities  from  the 
reqiurements  of  MSRB  Rule  G-34. 


or  redemption  of  such  municipal  securities  at  the 
direction  of  the  customer  or  customers  as  well  as 
authorizing  purchase,  sale,  or  redemption  of  such 
municipal  fund  securities  in  specific  amounts 
(calculated  in  security  units  or  dollars)  at  specific 
time  inter\'als. 

'M7CFR240.10b-10. 

'■*  See  note  1 1  supra. 

'^  See  note  12  supra. 
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10.  Interpretation  Relating  to  Sales  of 
Municipal  Fund  Securities  in  the 
Primary  Market 

The  Board  proposed  to  provide 
interpretative  guidance  with  respect  to 
the  application  of  MSRB  Rules  G-23.  G- 
32.  G-36,  G-37,  and  G-38  to  dealer 
transactions  in  municipal  fund 
securities. 

m.  Summary  of  Comments 

The  Commission  received  one 
comment  letter  on  the  proposed  rule 
change.'^  In  its  letter,  the  commenter 
stated  that  interests  in  local  government 
investment  pools  ("UGPs")  and 
qualified  state  tuition  programs 
("QSTPs")  are  not  municipal  securities 
for  purposes  of  the  Act. 
Notwithstanding  this  position,  the 
commenter  provided  suggestions  to  the 
proposed  revisions  to  MSRB  Rule  G-15 
to  assist  in  its  compliance  efforts  should 
the  proposed  rule  change  be  approved. 
The  Board  responded  to  the  issues 
raised  by  the  commenter  in  Amendment 
No.  2.»7 

First,  the  commenter  argued  that  the 
requirement  that  the  time  of  execution 
or  a  statement  that  the  time  of  execution 
will  be  furnished  upon  request  be 
included  on  a  confirmation  is 
luinecessary  for  LGIPs  and  QSTPs. 
According  to  the  commenter,  these 
products  are  priced  once  a  day  and  the 
pricing  policies  are  disclosed  in  the 
offering  documents.  Thus,  according  to 
the  commenter,  requiring  additional 
disclosure  on  the  confirmation  yields  no 
additional  benefits  and  does  not  serve  to 
further  protect  the  interests  of  investors. 

The  Board  disagreed;  it  believes  that 
dealers  executing  transactions  in 
municipal  securities  should  be  obligated 
to  disclose  the  time  of  execution  or  state 
that  the  time  of  execution  will  be 
furnished  upon  written  request.  The 
Board  argued  that  this  information  may 
be  relevant,  depending  on  the  facts  and 
circumstances,  in  determining  whether 
a  transaction  was  executed  as  the 
customer  expected  or  as  required  under 
the  Board's  rules.  The  Board  noted  that 
disclosiu^  of  transactions  effected  under 
a  periodic  plan  or  a  non-periodic 
program  may  be  provided  by  a  dealer  in 
a  separate  document,  such  as  the 
offering  document.  The  Board  further 
noted  that  this  disclosure  is  required  to 
appear  on  individual  transaction 
confirmations  by  Rule  10b-10(a)(l).i"  In 
addition,  the  Board  noted  that  pursuant 
to  Rule  10b-10(b)(2),'9  any  periodic 
statement  used  in  lieu  of  individual 


'*  See  note  5  supra. 
"  See  note  6  supm. 
••17  CFR  240.10b-10(a)(l). 
"»17  CFR  240.10b-10(b)(2). 


transaction  confirmations  must  include, 
among  other  things,  a  statement  to  the 
effect  that  any  information  required  by 
Rule  lOb-lO(a)  ^o  that  is  not  set  forth  in 
the  periodic  statement  will  be  furnished 
upon  written  request.  Therefore,  the 
Board  believes  that  its  disclosure 
requirement  in  MSRB  Rule  G-15  is 
consistent  with  Commission  rules 
applicable  to  securities  that  are  similar 
in  many  respects  to  municipal  fund 
securities. 

Second,  the  commenter  argued  that 
proposed  MSRB  Rule  C-15  is  consistent 
with  Commission  rules  applicable  to 
seciuities  that  are  similar  in  many 
respects  to  municipal  fund  securities. 

Second,  the  commenter  argued  that 
proposed  MSRB  Rule  G-15(a)(i)(C)(5)(f). 
which  requires  redeemability  to  be 
indicated  on  a  confirmation,  yields  little 
benefit  to  purchasers  of  either  LGIPs  or 
QSTPs  if  such  disclosure  is  included  in 
the  offering  docimients.  Further,  the 
commenter  argued  that  requiring 
disclosure  of  redeemability  on  the 
transaction  confirmation  may  serve  to 
further  confuse  customers. 

After  reviewing  the  reasons  for 
including  the  puttability  of  municipal 
secxuities  on  transaction  confirmations, 
the  Board  determined  that  deleting  the 
requirement  of  disclosing  puttability  on 
confirmations  of  municipsd  fund 
seciuities  transactions  would  not  affect 
its  customer  protection  goals.  According 
to  the  Board,  the  redeemability  of 
municipal  fund  secruities  by  dieir 
owners  is  a  standard  feature  of  such 
securities  ^i  and  a  dealer  selling 
municipal  fund  securities  would  be 
required  to  disclose,  at  or  prior  to  the 
time  of  the  trade,  all  material  facts 
relating  to  the  securities,  including 
material  facts  about  redeemability. 
However,  the  puttability  of  a  mimicipal 
fund  security  on  a  transaction 
confirmation  would  not  serve  any 
function  in  identifying  or  distinguishing 
the  particular  municipal  fund  security 
that  is  the  subject  of  the  transaction 
being  confirmed.  Therefore,  the  Board 
amended  proposed  MSRB  Rule  G- 
15(a)(i)(C)(5]  to  delete  the  requirement 
that  puttability  or  redeemability  be 
disclosed  on  the  transaction 
confirmation.  The  Board  also  made 
conforming  amendments  to  MSRB  Rule 
G-15{a)(viii)(B)(2). 


2o  17  CFR  240.10b-10(a). 

^'  In  contrast,  the  puttability  of  debt  instruments 
is  considered  a  non-standard  feature  whose  absence 
or  presence  may  have  a  significant  effect  on,  among 
other  things,  the  nature  and  value  of  the  debt 
instrument.  Thus,  according  to  the  Board, 
puttability  is  often  a  crucial  term  for  distinguishing 
one  security  from  another  an  for  ensuring  that  the 
security  that  is  delivered  in  fact  matches  with  the 
security  that  was  bargained  for. 


Finally,  the  commenter  argued  that 
proposed  MSRB  Rule  G-15  could  be 
read  to  prohibit  certain  LGIPs  from 
utilizing  the  periodic  transaction 
reporting  provisions  because  under  the 
proposal  only  those  municipal  fund 
securities  that  are  sold  either  through  a 
periodic  plan  ^^  or  non-periodic 
municipal  fund  security  program  ^3  may 
utilize  the  periodic  transaction  reporting 
provisions.  This,  according  to  the 
commenter,  would  prohibit  certain  no- 
load  LGIPs  that  are  managed  like  money 
market  funds  and  seek  to  maintain  a 
stable  net  asset  value  from  utilizing  the 
periodic  transaction  reporting 
provisions. 

According  to  the  commenter,  the 
Board's  proposed  amendments  to  MSRB 
Rule  G-15  were  patterned,  in  part,  after 
Rule  lOb-10  under  the  Act.^"  The 
commenter  requested  that  the  Board 
permit  the  use  of  periodic  statements 
rather  than  individual  transaction 
confirmations  for  stable,  no-load  LGIPs, 
regardless  of  the  method  of  distribution. 
In  the  alternative,  the  conunenter 
suggested  that  the  MSRB  amend  MSRB 
Rule  G-15  to  more  closely  track  the 
provision  of  rule  lOb-10  imder  the 
Act^s  to  permit  the  use  of  periodic 
statements  in  lieu  of  individual 
transaction  confirmations  for  no-load 
LGIPs  that  are  managed  like  money 
market  funds  and  seek  to  maintain  a 
stable  net  asset  value  regardless  of 
whether  the  LGIPs  are  sold  pursuant  to 
periodic  or  non-periodic  programs. 

In  addition,  the  commenter  suggested 
that  the  MSRB  amend  the  definition  of 
"non-periodic  municipal  fund  security 
program"  to  specifically  state  that  a 
dealer  may  be  acting  as  agent  for  either 
the  issuer  or  the  customer  because, 
according  to  the  commenter,  LGIPs  are 
sometimes  bought  and  sold  absent  any 
explicit  designation  of  agency  by  the 
customer  to  the  entity  effecting 
transactions  in  the  pool.  The  commenter 
believes  that  this  modification  would 
resolve  any  lingering  uncertainty 
regarding  the  ability  of  LGIPs  to  utilize 
periodic  transaction  reports. 

In  response,  the  Board  stated  that  it 
believed  the  proposed  definition  of 
"non-periodic  municipal  fund  security 
program"  permits  an  authorization  or 
arrangement  relating  to  mimicipal  fund 
securities  to  qualify  as  a  non-periodic 
program  regardless  of  whether  the 
dealer  is  acting  as  agent  for  the  issuer  or 
for  the  customer.28  Therefore,  the  Board 


"  See  note  1 1  supra. 

"  See  note  12  supra. 

"17CFR240.10b-10. 

"17CFR240.10b-10. 

"The  Board  noted  that  if  the  dealer  is  acting  as 
principal,  individual  transaction  confirmations 
would  be  required. 
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stated  that  it  believed  that  no 
modification  of  the  proposed  definition 
was  necessary. 

IV.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  emd  the  rules  and  regulations 
thereunder  applicable  to  the  Board.^^  In 
particular,  the  Commission  believes  the 
proposed  rule  change  is  consistent  with 
section  15B(b)(2){C)  of  the  Act,28  which 
requires,  among  other  things,  that  the 
rules  of  the  Board  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to  and 
facilitating  transactions  in  mimicipal 
seciuities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  in  municipal  securities, 
and,  in  general,  to  protect  investors  and 
the  public  interest. 

The  Commission  notes  that  the 
Board's  proposal  amends  its  current 
rules  to  accommodate  the  unique 
characteristics  of  municipal  fund 
securities.  According  to  the  Board,  it  did 
not  seek  to  extend  the  application  of  its 
rules  to  produces  that  were  not  already 
subject  to  its  rules.  Specifically,  the 
Board's  proposal  only  applies  to  those 
interests  that  satisfy  the  definition  of 
municipal  fund  securities,  which 
includes  the  requirement  that  such 
interests  be  municipal  securities.  The 
Board's  proposal  recognizes  that 
municipal  fund  securities  have  unique 
terms  and  characteristics  that,  in  some 
circumstances,  should  be  accorded 
different  treatment  under  the  Board's 
rules. 

1.  Definition  of  Municipal  Fund  Security 

The  Board  proposed  to  define  a 
municipal  fund  security  as  a  municipal 
security  that  but  for  the  identity  of  the 
issuer  as  a  state  or  local  governmental 
entity  would  qualify  as  a  security  of  an 
investment  company  under  the 
Investment  Company  Act  of  1940.  The 
threshold  issue  is  whether  an  interest  in 
a  trust  fund  held  by  a  state  or  local 
governmental  entity  is  in  fact  a 
municipal  security.  In  an  interpretative 
letter,  the  staff  of  the  Division  stated 
that  interests  in  local  government  pools 
and  higher  education  trusts  may  be 
depending  on  the  facts  and 
circumstances,  municipal  securities  for 


the  purposes  of  the  Act.^"  If  an  interest 
in  a  trust  fund  held  by  a  state  or  local 
governmental  entity  is  not  a  municipal 
security,  as  defined  by  the  Act,  it  would 
not  be  considered  a  municipal  fimd 
security  subject  to  the  rules  of  the 
Board. 

The  Commission  believes  that  the 
proposed  definition  of  municipal  fund 
security  is  consistent  with  section  15B 
of  the  Act. 3°  The  definition  is 
appropriately  limited  to  those  interests 
that  are  municipal  securities  over  which 
the  Board  has  jurisdiction.  Specifically, 
section  15B(b)(2)  ^i  of  the  Act  states  that 
the  board  shall  propose  and  adopt  rules 
with  respect  to  transactions  in 
municipal  securities  effected  by  brokers, 
dealers,  and  municipal  securities 
dealers.  While  the  determination  of 
whether  an  instrument  is  in  fact  a 
municipal  security  depends  on  the  facts 
and  circumstances  of  each  individual 
instrument,  if  the  instrument  is  a 
municipal  security,  it  is  subject  to  the 
rules  of  the  Board.  Further,  the 
Commission  notes  that  consistent  with 
the  requirements  of  section  15B(b)(2), 
the  proposed  rule  change  only  governs 
those  transactions  in  municipal  fund 
securities  that  are  effected  by  brokers, 
dealers,  or  municipal  securities  dealers. 

2.  MSRB  Rule  G-8— Books  and  Records 
To  Be  Made  by  Brokers,  Dealers  and 
Municipal  Securities  Dealers 

The  Board  proposed  several  changes 
to  its  books  and  records  requirements  to 
accommodate  municipal  fund 
securities.  First,  to  accommodate  the 
terms  of  municipal  fund  securities  that 
differ  from  more  traditional  municipal 
securities,  the  Board  proposed  to  amend 
Rule  G-8  to  require  that  books  and 
records  to  be  kept  for  municipal  fund 
securities  include  those  terms  that  are 
required  to  be  reflected  on  a  customer's 
confirmation  pursuant  to  MSRB  Rule  G- 
12  and  MSRB  Rule  G-13.  Specifically, 
municipal  fund  securities  do  not  have 
par  values,  dollar  prices,  yields,  or 
accrued  interest.  Thus,  the  amendment 
reflects  the  absence  of  these  terms  for 
municipal  fiuid  securities.  The 
Commission  believes  that  it  is 
appropriate  for  the  MSRB  to  tailor  its 
rules  to  reflect  the  peculiar  nature  of 
these  instruments. 

Second,  the  Board  proposed  to  require 
that  municipal  securities  dealers  retain 
copies  of  all  periodic  written  statements 
disclosing  purchases,  sales,  or 
redemptions  of  municipal  funds 


2'  In  approving  this  rule,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 

"15  U.S.C  78o-4a))(2)(C). 


*^  See  letter  from  Catherine  McGuire.  Chief 
Counsel,  Division,  SEC  to  Diane  C.  Klinke,  General 
Counsel,  MSRB,  dated  February  26, 1999  ( "Division 
Letter"). 

^\5V.S.C.7ao-*. 

3>  15  U.S.C.  78o-4(b)(2).  . 


securities,  as  currently  required  for 
confirmation  of  municipal  securities. 
The  Conunission  believes  that  this 
distinction  should  remove  any 
confusion  as  to  the  required  books  and 
records  to  be  retained  regarding 
municipal  fund  securities. 

Third,  the  Board  proposed  to  permit 
dealers  effecting  transactions  in 
municipal  fund  securities  to  meet  their 
books  and  records  requirements  by 
having  a  transfer  agent  maintain  their 
books  and  records.  Pursuant  to  the 
proposed  rule,  the  transfer  agent  must 
meet  all  of  the  requirements  of  MSRB 
Rule  G-8;  the  dealer  will  remain 
ultimately  responsible  for  the  accurate 
maintenance  and  preservation  of  its 
books  and  records.  The  Commission 
believes  that  transfer  agents  should  be 
able  to  adequately  keep  and  maintain  a 
dealer's  books  and  records  consistent 
with  the  rules  of  the  MSRB  as  well  as 
the  requirements  under  the  Act. 
However,  dealers  should  actively 
monitor  and  ensure  that  their  delegated 
transfer  agents  diligently  and 
completely  maintains  their  books  and 
records  because  any  failure  of  the 
transfer  agent  to  adequately  maintain 
and  keep  the  dealer's  books  and  records 
will  also  be  considered  a  failure  of  the 
dealer. 

3.  MSRB  Rule  G-14— Reports  of  Sales  or 
Purchases 

The  Board  proposed  to  exclude 
transactions  in  municipal  funds 
securities  from  its  customer  transaction 
reporting  system.  The  Board  presented  a 
number  of  arguments  supporting  its 
decision  not  to  require  transaction 
reporting  for  municipal  fund  securities. 
The  major  reason  was  the  lack  of  a 
secondary  market  for  these  products. 
According  to  the  Board,  because 
municipal  fund  securities  do  not  trade 
in  the  secondary  market,  transaction 
reporting  would  be  limited  to  one-time 
sales  transactions  to  customers  upon 
initial  issuance  and  one-time  purchases 
(or  redemptions)  upon  cashing  out. 
Further,  the  Board  argued  that  because 
municipal  fund  securities  are  sold  by 
dealers  on  an  agency  basis  generally 
without  payment  of  commissions, 
dealers  would  have  little  opportunity  to 
alter  the  pricing  of  municipal  fund 
securities  from  that  set  by  the  issuer. 
Finally,  the  Board  noted  that  certain 
data  that  must  be  reported  [e.g.  dollar 
price,  yield,  etc.)  would  not  apply  to 
municipal  fund  securities. 

The  Commission  believes  that  at  this 
time  the  Board's  proposed  exemptions 
are  consistent  with  the  requirements  of 
the  Act.  Based  on  the  observations  made 
by  the  Board,  the  Commission  believes 
that  requiring  dealers  to  report 
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transactions  of  municipal  fund 
securities  would  not  provide  benefits  to 
investors.  Specifically,  a  transaction 
report  for  municipal  securities  does  not 
appear  to  be  necessary  to  the  price 
discovery  process  because  of  the  lack  of 
a  secondary  market  and  because  of 
dealers'  inability  to  change  the  prices 
set  by  issuers.  However,  the 
Commission  believes  that  if  the  market 
for  municipal  fund  securities  changes  in 
a  manner  such  that  investors  could 
benefit  from  enhanced  disclosure  and 
transparency,  the  Board  should  consider 
requiring  transaction  reports. 

4.  Proposed  MSRB  Rule  G-15— 
Confirmation,  Clearance  and  Settlement 
of  Tmnsactions  With  Customers 

The  Board  proposed  to  amend  the 
terms  that  must  be  set  forth  in  a 
customer  confirmation  for  a  municipal 
fund  security  transaction.  In  addition, 
the  Board  proposed  to  permit  periodic 
statements  rather  than  transaction-by- 
transaction  confirmation,  if  the 
customer  purchases  municipal  fund 
securities  pursuant  to  certain  defined 
periodic  plans  or  non-periodic 
programs.  The  Conunission  believes  that 
these  proposed  changes  should  provide 
investors  with  pertinent  information 
about  their  municipal  fund  secimties 
transactions  in  a  clear  and  appropriate 
manner.  The  Commission  believes  that 
removing  irrelevant  information  should 
create  a  more  useful  and  acciirate 
confirmation  statement  for  municipal 
fund  securities  investors. 

In  regard  to  periodic  statements,  the 
Commission  believes  that  the  changes 
are  consistent  with  the  requirements  of 
the  Act.  Investors  will  continue  to  be 
provided  with  confirmations  about  their 
municipal  fund  securities  transactions 
either  on  a  monthly  basis,  if  the  investor 
participates  in  a  non-periodic  municipal 
fund  security  program,  or  quarterly 
basis,  if  the  investor  participates  in  a 
periodic  mimicipal  fund  security  plan. 

5.  MSRB  Rule  G-32— Disclosures  in 
Connection  With  New  Issues 

The  Conunission  believes  that  the 
Board's  proposal  regarding  delivery  of 
official  statements  to  customers  who 
participate  in  either  periodic  municipal 
fund  security  plans  or  non-periodic 
municipal  fund  security  programs  is 
consistent  with  the  Act.  Deeilers  will 
continue  to  be  required  to  forward 
official  statements  to  customers  that 
participate  in  periodic  plans  and  non- 
periodic  programs  and  are  required  to 
ensure  that  their  customers  have  the 
most  recent  new,  supplemented, 
amended  or  stickered  official  statement 
in  final  form.  Thus,  investors  will 
continue  to  receive  pertinent,  material 


information  about  the  securities.  The 
amendments  should  prevent  duplicate 
information  from  being  sent  to  investors 
each  time  a  transaction  is  effected.  The 
Commission  believes  that  requiring 
official  statements  to  be  continuously 
sent  would  not  serve  any  regulatory 
purpose.  Dealers  must  ensiu«,  however, 
that  their  customers  have  current,  up-to- 
date  official  statements  when 
transactions  are  effected. 

The  Commission  also  believes  that  the 
Board's  proposal  to  exempt  municipal 
funds  securities  for  which  periodic 
statements  are  used  fix>m  the 
requirement  that  information  on 
underwriting  fees  paid  to  the  dealer  by 
the  issuer  be  disclosed  to  customers  by 
settlement  is  consistent  with  the  Act. 
These  dealers  will  be  required  to 
provide  information  regarding  any 
changes  to  fees  paid  by  the  issuer  to  the 
dealer  simultaneously  with  or  prior  to 
the  sending  of  the  next  periodic 
statement.  Therefore,  investors  will 
continue  to  be  provided  this 
information  in  a  timely  maimer.y 

6.  Interpretation  Relating  to  Sales  of 
Municipal  Fund  Securities  in  the 
Primary  Market 

The  Board's  proposed  interpretation 
describes  the  Board's  view  on  sales  of 
municipal  fund  securities  in  the 
primary  market  and  the  applicability  of 
Rule  15c2-12,^2  regarding  Municipal 
Securities  Disclosure,  and  MSRB  Rules 
G-23  regarding  Activities  of  Financial 
Advisors,  G-32  regarding  Disclosures  in 
Connection  with  New  Issues,  G-36 
regarding  Delivery  of  Official 
Statements,  Advance  Refunding 
Documents  and  Forms  G-36(OS)  and  G- 
36(ARD)  to  the  Board  or  its  Designee,  G- 
37  regarding  Political  Contributions  and 
Prohibitions  on  Mimicipal  Securities 
Business,  and  G-38  regarding 
Consultants. 

Specifically,  the  Board  clarified 
dealers'  obligations  regarding  municipal 
securities  disclosure.  In  the  Division 
Letter,  Division  staff  stated  that  if  a 
dealer  is  acting  as  an  underwriter  ■"  in 
connection  with  a  primary  offering  '•*  of 


"17CFR240.15c2-12. 

"  An  underwriter  is  defined  as  any  person  who 
has  purchased  from  an  issuer  of  rounici[)al 
securities  with  a  view  to,  or  offers  or  sells  for  an 
issuer  of  municipal  securities  in  connection  with, 
the  offering  of  any  municipal  security,  or 
participates  or  has  a  direct  or  indirect  participation 
in  any  such  undertaking,  or  participates  or  has  a 
participation  in  the  direct  or  indirect  underwriting 
of  any  such  undertaking.  17  CFR  240.15c2-12  (f)(8). 

^*  A  primary  offering  is  defined  as  including  an 
offering  of  municipal  securities  directly  or 
indirectly  by  or  on  behalf  of  an  issuer  of  such 
securiUes.  17  CFR  240.15c2-12(n(7).  In  the  Division 
Letter,  the  staff  stated  tliat  based  on  its  analysis  of 
programs  brought  to  its  attention  interests  in  local 
government  pools  or  higher  education  trusts 


interests  in  local  government  pools  or 
higher  education  trusts,  the  dealer  may 
be  subject  to  the  requirements  of  Rule 
15C2-12.35 

Accordingly,  the  Board  stated  that  if 
municipal  fund  securities  are  sold  in  a 
primary  offering,  dealers  acting  as 
underwriters  generally  would  be  subject 
to  the  requirements  of  MSRB  Rule  G-36 
regarding  delivery  of  official  statements 
and  advance  refunding  documents  and 
Forms  G-36(OS)  and  G-36(ARD). 
Pursuant  to  this  rule,  the  Board  expects 
that  dealers  would  receive  a  final 
official  statement  from  the  issuer  or  its 
agent.  In  addition,  the  Board  noted  that 
municipal  fund  securities  sold  in  a 
primary  offering  would  constitute  new 
issue  mimicipal  securities  and,  thus, 
would  be  subject  to  MSRB  Rule  G-32 
regarding  disclosures  in  coimection 
with  new  securities,  so  long  as  the 
securities  are  in  the  underwriting 
period. 

Finally,  the  Board  alerted  members  to 
the  implications  that  arise  under  the 
Board  rules  as  a  result  of  mimicipal 
fund  securities  being  regarded  as  sold  in 
a  primary  offering.  Specifically,  the 
Board  noted  that  dealers  would  be 
subject  to  the  political  contribution 
limitations  and  prohibitions  under 
MSRB  Rule  G-37.  In  addition,  MSRB 
Rule  G-38  would  govern  a  dealer's  use 
of  consultants.  Finally,  a  dealer's 
financial  advisory  or  consultant  services 
to  an  issuer  would  be  subject  to  MSRB 
Rule  G-23. 

The  Commission  believes  that  the 
Board's  interpretation  should  assist 
brokers,  dealers  and  municipal 
securities  dealers  with  complying  with 
their  obligations  under  the  MSRB's  rules 
regarding  transactions  in  municipal 
fund  securities.  In  the  interpretation,  the 
Board  provided  guidance  on  the  current 
rules'  application  to  municipal  funds 
securities.  The  Commission  believes 
that  the  interpretation  should  clarify  the 
rules  that  govern  a  dealer's  transactions 
in  municipal  fund  securities. 

7.  Other  Proposed  Rules 

With  respect  to  the  changes  proposed 
by  the  Board  to  Rules  A-13, 
Assessments,  G-13,  Professional 
Qualifications,  G-8,  Books  and  Records 
to  be  Made  by  a  Broker,  Dealer  and 
Municipal  Securities  Dealer,  G-26 
Customer  Account  Transfers,  and  G-34, 
CUSIP  and  New  Issue  Requirements,  the 
Commission  believes  the  Board  has 
appropriately  tailored  its  rules  to  reflect 
the  unique  nature  of  these  securities. 


generally  are  offered  only  by  direct  purchase  from 
the  issuer.  Thus,  the  staff  noted  that  it  would  view 
those  interests  as  having  been  sold  in  a  primary 
offering. 

"17CFR240.15C2-12. 
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8.  Amendment  No.  2 

Finally,  the  Commission  finds  good 
cause  to  accelerate  approval  of 
Amendment  No.  2  to  the  proposed  rule 
change  prior  to  the  thirtieth  day  after 
the  date  of  publication  of  notice  thereof 
in  the  Federal  Register.  In  Amendment 
No.  2,  the  Board  amended  MSRB  Rule 
G-15(a){i)(C)(5)  to  delete  the 
requirement  that  puttability  or 
redeemability  be  disclosed  on  a 
transaction  confirmation.  In  this  regard, 
the  Board  also  made  conforming 
changes  to  MSRB  Rule  G- 
15(a)(viii)(B)(2).  According  to  the  Board, 
redeemability  is  a  standard  feature  of 
municipal  fund  securities  and,  thus,  the 
term  does  not  serve  to  identify  or 
distinguish  a  particular  mimicipal  fund 
security.  Further,  as  a  standard  feature, 
redeemability  would  need  to  be 
disclosed  to  customers  at  the  time  of 
trade  pursuant  to  MSRB  Rule  G-17.  The 
Commission  believes  that  the 
amendment  further  tailors  the  MSRB's 
rules  to  accommodate  the  unique 
characteristics  of  municipal  fund 
securities  and  notes  that  investors  will 
be  provided  with  disclosure  of  this 
term.  According  to  the  information 
provided  by  the  Board,  redeemability  is 
not  a  necessary  term  that  needs  to  be  set 
forth  on  a  confirmation.  Therefore,  the 
Commission  believes  that  good  cause 
exists,  consistent  with  section 
15B(b)(2)(C)  36  and  section  19(b)  ^^  of  the 
Act,  to  accelerate  approval  of 
Amendment  No.  2  to  the  proposed  rule 
change. 

V.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  No. 
2,  including  whether  the  amendment  is 
consistent  with  the  Act.  Persons  making 
v^itten  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Conmiission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 


the  Board's  principal  offices.  All 
submissions  should  refer  to  File  No. 
SR-MSRB-00-06  and  should  be 
submitted  by  February  20,  2001. 

VI.  Conclusion 

/( Is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.^s  that  the 
proposed  rule  change  (SR-MSRB-00- 
06),  as  amended,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 39 

Margaret  H.  McFariand, 

Dep  u  ty  Secretary. 

[FR  Doc.  01-2474  Filed  1-26-01;  8:45  am) 
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Approving  Proposed  Rule  Change  and 
Notice  of  Filing  and  Order  Granting 
Accelerated  Approval  to  Amendment 
No.  4  to  the  Proposed  Rule  Change  t>y 
the  National  Association  of  Securities 
Dealers,  Inc.,  Relating  to  the  Creation 
of  a  Corporate  Bond  Trade  Reporting 
and  Transaction  Dissemination  Facility 
and  the  Elimination  of  Nasdaq's  Fixed 
Income  Pricing  System 

January  23,  2001. 
I.  Introduction 

On  October  28,  1999,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
a  proposed  rule  change  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act") '  and  Rule 
19b-4  thereunder  2  to  establish  a 
corporate  bond  trade  reporting  and 
transaction  dissemination  facility  and  to 
eliminate  Nasdaq's  Fixed  Income 
Pricing  System  ("FIPS").  Notice  of  the 
proposed  rule  change  was  published  for 
comment  in  the  Federal  Register  on 
December  10.  1999. '  The  Commission 
received  39  comment  letters  regarding 
the  proposal."* 

On  November  17  and  November  22, 
2000,  respectively,  the  NASD  filed 
Amendment  Nos.  2  and  3  to  the 


proposed  rule  change.^  Notice  of  these 
amendments  was  published  in  the 
Federal  Register  on  November  29, 
2000. "^  The  Commission  received  13 
additional  comments  on  the  amended 
proposal  since  that  time.^  On  January  5. 
2001,  the  NASD  filed  Amendment  No. 
4  to  the  proposed  rule  change."  This 
order  approves  the  proposed  rule 
change,  as  amended  by  Amendments  2- 
4,  accelerates  approval  of  Amendment 
No.  4,  and  solicits  comments  from 
interested  persons  on  that  Amendment. 

n.  Background 

In  1998,  Commission  staff  conducted 
a  review  of  the  U.S.  debt  market,  with 
a  particular  focus  on  price  transparency. 
The  review  concluded  that  the  corporate 
bond  market  did  not  measure  up  to  the 
standard  of  other  securities  markets — 
including  the  government  and 
municipal  bond  markets — in  making 
price  information  readily  available  to 
investors.  In  light  of  these  findings.  SEC 
Chairman  Arthur  Levitt  called  upon  the 
NASD  to  take  the  following  actions: 

First,  adopt  rules  requiring  dealers  to 
report  all  transactions  in  U.S.  corporate 
bonds  and  preferred  stocks  to  the  NASD  and 
to  develop  systems  to  receive  and 
redistribute  transaction  prices  on  an 
immediate  basis: 

Second,  create  a  database  of  transactions  in 
corporate  bonds  and  preferred  stocks  to 
enable  regulators  to  take  a  proactive  role  in 
supervising  the  corporate  debt  market:  and 

Third,  create  a  surveillance  program,  in 
conjunction  with  the  development  of  a 
database,  to  better  detect  fraud  and  foster 
investor  confidence  in  the  fairness  of  the 
corporate  debt  market." 

In  response  to  this  request,  the  NASD 
formed  the  Bond  Market  Transparency 
Committee,  comprised  largely  of  market 
participants,  to  work  toward  an 
industry-guided  solution  to  increase 
price  transparency  and  oversight  for  the 
corporate  debt  market. 

In  September  1998  and  March  1999, 
Chairman  Levitt  testified  for  the 
Commission  before  Congress  on  bond 


M15  U.S.C.  78o-4(b)(2)(C). 
"  15  U.S.C.  78s(b). 


"15  U.S.C.  78s(b)(2). 

'9 17  CFT?  20O.30-3(a)(12). 

'  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

^  See  Securities  Exchange  Act  Release  No.  42201 
(December  3.  1999),  64  FR  69305. 

*  A  list  of  the  cotnmenters  on  the  proposal  as 
originally  noticed  appears  in  Appendix  A. 


*  Amendment  No.  2  reflected  certain  changes 
proposed  by  the  commenters  in  response  to  the 
proposed  rule  change,  as  originally  noticed,  or 
changes  suggested  by  the  NASD  staff  after 
additional  review.  Amendment  No.  3  sets  forth  the 
statutory  basis  of  the  proposed  rule  change. 
Amendment  No.  1.  which  had  been  submitted  to 
reflect  the  Association's  receipt  of  written 
comments  from  the  Regional  Municipal  Operations 
Association  ("RMOA").  was  withdrawn,  and  the 
RMOA's  comments  and  the  NASD's  response  to 
them  were  incorporated  in  Amendment  No.  2. 

<^  See  Securities  Exchange  Ari  Release  No.  43616 
(November  24,  2000),  65  FR  71174. 

'  A  list  of  the  commenters  on  Amendment  Nos. 
2  and  3  appears  in  Appendix  B. 

"  Amendment  No.  4  is  described  in  Section  IV.C 
infra. 

^Speech  by  Chairman  Levitt.  September  9,  1998, 
at  Media  Studies  Center,  New  York.  NY. 
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transparency;  in  May  1999,  the 
Commission  submitted  its  Statement 
Concerning  Transparency  in  the  U.S. 
Corporate  Debt  Market  to  the  Seinirities 
Subcommittee  of  the  Senate  Banking 
Conunittee.*"  In  these  statements,  which 
were  approved  by  the  Commission, 
Chairman  Levitt  described  the  results  of 
the  Commission's  debt  review, 
reiterated  the  request  that  the  NASD 
improve  bond  transparency,  and 
described  the  NASD's  progress  in 
implementing  the  proposal. 

As  noted  above,  in  October  1999  the 
NASD  filed  the  original  version  of  the 
proposed  rule  change  that  is  being 
approved  today  in  amended  form.  In  its 
general  outline,  the  amended  proposal 
requires  NASD  members  to  report 
transaction  information  on  specified 
U.S.  corporate  bonds  and  establishes  a 
transaction  dissemination  facility — to  be 
known  as  the  Trade  Reporting  and 
Comparison  Entry  Service,  or 
"TRACE"^^ — to  facilitate  the  reporting, 
collection,  and  public  dissemination  of 
this  transaction  information.  In  its 
amended  proposal,  the  NASD  also  states 
that,  in  accordance  with  the 
Commission's  mandate,  it  intends  to  use 
TRACE  reports  to  develop  a  database  of 
transactions  that  will  enable  NASD 
Regulation  ("NASDR  ")  to  take  a  more 
proactive  role  in  supervising  the 
corporate  debt  market.  The  specifics  of 
the  proposed  rule  change  are  described 
in  Section  IV  below. 

Th6  39  comment  letters  received  in 
response  to  the  original  proposal  are 
summarized  in  Sections  III  and  V  below. 
Although  these  letters  generally 
supported  enhanced  price  transparency 
in  the  corporate  debt  markets,  they 
raised  a  number  of  specific  concerns.  As 
a  result,  the  NASD  entered  into 
substantial  discussions  with  industry 
representatives,  including  The  Bond 
Market  Association  ("TBMA"),  aimed  at 
responding  to  their  comments. 
Subsequently,  the  NASD  filed 
Amendment  Nos.  2  and  3  to  the 
proposal  to  reflect  discussions  with  the 
industry.  Commenters  filed  13 
additional  comments  in  response  to 
those  Amendments;  the  NASD  filed 
Amendment  No.  4  to  address  those 
comments. 


'o  See  Testimony  of  Chairman  Levitt  before  the 
Subcommittee  on  Finance  and  Hazardous  Materials. 
Committee  on  Commerce,  United  States  House  of 
Representatives.  September  28, 1998  and  March  18, 
1999;  Statement  of  the  U.S.  Securities  and  Exchange 
Commission  before  the  Subcommittee  on  Securities, 
Committee  on  Banking,  Housing,  and  Urban  Afbirs, 
United  Sutes  Senate.  May  26, 1999. 

"The  NASD  has  represented,  however,  that  it 
intends  eventually  to  rename  TRACE. 


m.  Summary  of  Comments 

The  principal  areas  of  concern 
reflected  in  the  39  initial  comment 
letters  related  to  potential  negative 
effects  on  liquidity;  the  role  of  Nasdaq 
as  an  exclusive  processor  of  bond  data 
given  its  annoimced  intention  to 
become  a  privatized,  profit-making 
exchange;  and  objections  of  some 
market  participants  to  the  associated 
mandatory  trade  comparison  service. 
There  were  also  concerns  that  the 
proposed  implementation  schedule  was 
impractical. 

Comments  submitted  in  response  to 
Amendments  2  and  3  suggested  that 
those  Amendments  did  not  fully  resolve 
all  the  concerns  regarding  the  original 
proposal,  and  suggested  alternative 
approaches  to  facilitate  corporate  bond 
transparency.  Sections  IV  and  V  below 
discuss  both  rounds  of  comments,  the 
ways  in  which  the  NASD  amended  its 
proposal  to  address  the  concerns 
articulated  in  those  comments,  and  the 
Commission's  findings  after 
consideration  of  the  comments. 

IV.  Description  of  the  Proposal 

A.  The  Original  Proposal 

The  original  TRACE  proposal 
contemplated:  (1)  The  adoption  of  new 
rules  ("NASD/TRACE  Rules")  requiring 
members  to  report  transactions  in 
specified  U.S.  corporate  bonds 
("TRACE-eligible  bonds")'^  to  Nasdaq; 
and  (2)  the  establishment  of  the  TRACE 
facility,  operated  by  Nasdaq,  to  facilitate 
the  collection,  dissemination,  and 
comparison  of  reported  transactions.  As 
proposed,  TRACE  featured  a  mandatory 
trade  comparison  component  for 
transactions  between  two  NASD 
members  in  which  a  reported  "buy"  or 
"sell"  would  be  compared  with  the 
contra  side  of  the  transaction  and 
forwarded  to  the  National  Securities 
Clearing  Corporation  ("NSCC")  for 
clearance  and  setUement  eis  a  "locked- 
in"  trade.  Significantly,  the  NASD 
proposed  to  use  TRACE  reports  to 
develop  a  database  of  transactions  in 
corporate  bonds  to  enable  NASDR  and 
Nasdaq  Market  Watch  staff  to  take  a 
more  proactive  role  in  surveilling  the 
corporate  bond  market.  Finally,  the 
NASD  proposed  to  eliminate  tiie  FIPS 


"•'TRACE-eligible  bonds  consist  of:  dollar- 
denominated  debt  securities  issued  by  U.S.  and 
private  foreign  corporations  that  are  registered  with 
the  Commission  and  eligible  for  book-entry  services 
at  the  Depository  Trust  Company  ("DTC");  Rule 
144A  U.S.  high-yield  debt  securities  designated  as 
"PORTAL  Debt  Securities"  in  Nasdaq's  PORTAL 
Market:  and  Rule  144A  investment  grade  debt 
securities  eligible  for  book-entry  services  at  DTC. 


reporting  system  for  high-yield 
corporate  bonds." 

Implementation  of  the  proposal  was 
to  take  place  in  two  phases.  In  the  first 
phase  of  the  plan,  which  would  last  six 
months,  members  were  required  to 
report  transactions  to  TRACE  within 
one  hour  after  trade  execution,  and 
there  was  no  public  dissemination  of 
transaction  information.  In  the  second 
phase,  the  one-hoiu  reporting  interval 
was  reduced  to  15  minutes,  and 
immediate  dissemination  of  transaction 
information  for  all  reported  bonds 
except  Rule  144 A  issues  was  to  begin. 
Trade  reports  were  required  to  include: 
(1)  Trade  "side,"  i.e.,  whether  a  buy, 
sell,  or  "cross"  transaction;  (2)  CUSIP 
number  or  NASD  symbol;  (3)  quantity; 
(4)  price,  inclusive  of  mark-up,  mark- 
down,  and  stated  commission  (stated 
commission  to  be  reported  as  a  separate 
field  for  agency  trades);  (5)  contra 
party's  NASD  symbol  (or  "C"  for 
customer);  (6)  date  and  time  of  trade 
execution;  and  (7)  capacity,  i.e., 
principal  (with  riskless  principal 
reported  as  principal)  or  agent.  As 
noted,  TRACE  generally  proposed  to 
disseminate  actual  quantity  of  bonds 
traded  expressed  as  par  value;  however, 
high-yield  and  unrated  bond 
transactions  over  $1  million  par  value 
were  proposed  to  be  disseminated  as 
"IMM-*-,"  and  investment  grade 
transactions  over  $5  million  par  value 
were  proposed  to  be  disseminated  as 
"5MM-H." 

B.  Amendment  Nos.  2  and  3 

In  response  to  comments  received  on 
the  initial  proposal,  and  after  extensive 
discussions,  the  NASD  made  six  main 
changes  to  the  proposal: 

First,  it  designated  the  NASD  as  owner  and 
operator  of  TRACE,  removing  TRACE  from 
the  control  of  Nasdaq; 

Second,  it  agreed  to  register  as  an  exclusive 
securities  information  processor  ("ESIP") 
under  section  11 A  of  the  Act; 

Third,  it  proposed  a  phase-in  schedule  for 
dissemination  of  transaction  information,  to 
permit  dissemination  of  transaction 
information  for  larger  sized  bonds  to  begin 
immediately  and  allow  smaller  sized  bonds 
to  be  phased-in  later; 

Fourth,  it  withdrew  all  proposed  rules 
requiring  trade  comparison,  but  added  a 
requirement  that  trade  information  provided 
to  a  member's  clearing  agency  be  provided  to 
the  NASD  as  well; 

Fifth,  if  added  yield  to  the  information 
required  to  be  included  in  the  trade  reports 
submitted  by  members;  and 


13  "FIPS"  is  an  acronym  for  the  Fixed  Income 
Pricing  System  operated  by  Nasdaq.  Begun  in  April 
1994,  FIPS  collects  transaction  and  quotation 
information  on  domestic,  registered,  non- 
convertible  high-yield  corporate  lx>nds. 
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Sixth,  it  established  an  implementation 
date  180  days  following  Commission 
approval  of  the  amended  proposal. 

The  NASD's  proposed  phase-in 
schedule  contemplates  the  involvement 
of  a  Bond  Transaction  Reporting 
Committee  ("BTRC")  to  advise  the 
NASD  Board  of  Governors  regarding 
liquidity  issues.  The  BTRC  will  consist 
of  eight  persons  selected  by  the  NASD 
Board.  Four  members  will  be 
recommended  by  the  staff  of  the  NASD; 
the  other  four  members  vdll  be 
recommended  by  TBMA.i*  The  BTRC 
will  provide  input  to  the  NASD  Board 
on  issues  related  to  the  operation  of 
TRACE,  including  effects  on  liquidity 
associated  with  the  dissemination  of 
transaction  information.  The  BTRC  also 
will  make  recommendations  to  the 
NASD  Board  concerning  appropriate 
time  frames  for  public  dissemination  of 
transaction  information  for  smaller,  less- 
actively  traded  issues. i""  The  NASD 
represents  that  its  staff  may  make 
independent  recommendations  or 
proposals  to  the  NASD  Board 
concerning  bond  market  issues.  In  any 
case,  the  NASD  Board  will  have  the 
authority  and  responsibility  to 
determine  how  and  at  what  pace  to 
expand  the  public  dissemination  of 
transaction  reports. 

During  the  first  three  months  of  the 
plan  (Phase  I),  NASD  members  will  be 
required  to  report  transactions  in 
TRACE-eligible  securities  within  one 
hour  of  trade  execution.  The  NASD  will 
immediately  disseminate  transaction 
reports  in  publicly  offered,  investment 
grade  corporate  bonds  having  an  initial 
issuance  size  of  $1  billion  or  greater.  If 
applicable,  these  reports  will  include 
the  large  volimie  trade  dissemination 
cap  identifier  ("5  MM-f")  for  trades  of 
more  than  $5  million  face  value,  as 
proposed  in  the  original  TRACE  filing. 
Transaction  reports  in  the  high  yield 
debt  securities  called  the  "FIPS  50"  le 


'■•  BTRC  members  will  not  include  current  staff  or 
officers  of  the  NASD  or  TBMA;  moreover,  the 
NASD  represents  that  it  and  TBMA  will  commit  to 
selecting  a  broad  range  of  liond  market  participants, 
including  public  participants. 

'5 The  NASD  represents  thai  its  Board  will  give 
significant  weight  to  the  advice  and 
recommendations  of  the  BTRC.  The  NASD 
represents,  however,  that  the  formation  and 
operation  of  the  BTRC  shall  in  no  way  limit  or 
hinder  the  responsibility  and  ability  of  the  NASD 
Board  to  make  final  decisions,  in  accordance  with 
the  statutory  obligations  and  responsibility 
articulated  in  section  ISA  of  the  Act  and  the  NASD 
By-Laws. 

'^The  "FIPS  50"  refers  to  50  high-yield  corporate 
debt  issues  for  which  transaction  and  quotation 
information  is  collected.  The  FIPS  50  are  selected 
by  a  committee  of  NASD  members  from  the  most 
actively  traded  FIPS  securities.  The  FIPS  50  issues 
are  the  only  FIPS  issues  subject  to  trade  reporting 
within  five  minutes  after  execution  of  a 
transaction — non-FlPS  50  issues  need  not  be 


will  also  be  disseminated  and  will  use 
the  large  volume  trade  dissemination 
cap  identifier  ("1  MM")  applicable  to 
trades  in  high  yield  bonds  of  more  than 
$1  million  face  value. 

During  this  period,  the  BTRC  vdll 
begin  examining  the  impact  of 
transaction  information  dissemination 
on  liquidity.  By  the  end  of  Phase  I,  the 
BTRC  will  recommend  dissemination 
protocols  for  investment  grade  bonds, 
starting  with  the  largest  issuance  size, 
that,  when  combined  together,  make  up 
the  top  50%  (by  dollar  volume)  of  such 
bonds. 

During  the  next  six  months  of  the 
plan  (Phase  II),  NASD  members  vdll 
continue  to  report  transactions  within 
one  hour  of  execution.  The  NASD  will 
disseminate  transaction  reports  of  all 
transactions  in  the  top  50%  (by  dollar 
volume)  of  investment  grade  bonds  as 
determined  by  the  NASD  Board  (subject 
to  the  approval  of  the  SEC)  after 
considering  the  recommendations  of  the 
BTRC.'^  If  applicable,  these  reports  will 
include  the  large-volume  trade 
dissemination  cap  identifiers  proposed 
in  the  original  TRACE  filing. 
Transaction  reports  in  the  FIPS  50  will 
continue  to  be  disseminated.  The  BTRC 
will  continue  to  evaluate  the  impact  of 
dissemination  of  transaction 
information  on  liquidity.  By  the  end  of 
Phase  II,  the  BTRC  will  provide 
recommendations  for  appropriate 
dissemination  protocols  for  all 
remaining  issues  eligible  for  public 
dissemination.  Finally,  three  months 
after  the  start  of  Phase  II,  the  One  hoiu 
maximum  time  period  to  submit  trade 
reports  will  be  reduced  to  15  minutes, 
subject  to  the  members'  ability  to 
comply  technologically  and 
operationally. 

C.  Amendment  No.  4 

In  response  to  comments  received 
regarding  Amendment  Nos.  2  and  3,  the 
NASD  amended  its  proposal  to: 

(1)  Clarifv  the  definition  of  "TRACE- 
eligible  securities"  in  TRACE  Rule  6210(a). 
The  amendment  reorganizes  the  definition 
and  specifically  excludes  certain  securities 


reported  until  end-of-day.  In  addition,  the  FIPS  50 
are  the  only  issues  subject  to  dissemination  of 
hourly  trade  summaries  to  vendors;  reports  on  non- 
FIPS  50  issues  are  not  publicly  disseminated. 

'"Trade  reports  for  Rule  144A  securities  will  not 
be  considered  as  part  of  the  total  average  daily 
volume  of  the  TRACE  system  for  purposes  of  Phase 
II.  In  addition,  the  NASD  notes  that  the  proposed 
Phase  II  formula  will  result  in  an  overlap  with 
Phase  I  securities  that  may  reduce  the  number  of 
newly  disseminated  bonds  in  the  second  phase.  The 
NASD  represents  that  it  will  ask  BTRC  to  review  the 
Phase  II  dissemination  formula  in  more  detail  to 
determine  if  a  different  approach  to  expanding  the 
universe  of  disseminated  bonds  in  Phase  II  is 
appropriate. 


that  were  described  as  excluded  in  the 
narrative  portion  of  the  original  rule  filing; 

(2)  Delete  Rule  6230(e)(2)  exempting 
transactions  in  debt  securities  issued  under 
section  4(2)  of  the  Securities  Act  of  1933 
from  the  TRACE  reporting  requirements. 
According  to  the  NASD,  the  provision  was 
intended  to  apply  to  debt  securities  issued 
under  Section  4(2)  that  were  not  depository- 
eligible.  Because  the  NASD  clarified  the 
definition  of  "TRACE-eligible  securities"  in 
Rule  6210(a)  to  include  only  depository- 
eligible  securities,  Rule  6230(e)(2)  is  no 
longer  necessary; 

(3)  Delete  proposed  TRACE  Rule  6231(a). 
which  required  members  to  report  to  the 
NASD  the  same  transaction  information  the 
member  provides  to  its  registered  clearing 
agency  for  clearance  and  settlement: 

(4)  Add  language  to  the  NASD/TRACE 
Rules  requiring  information  on  the  FIPS  50  '* 
to  be  publicly  disseminated  at  the  time 
reporting  of  such  transactions  tiegins  under 
the  rules; 

(5)  Clarify  a  provision  in  the  narrative  of 
Amendment  No.  2  regarding  shortening  the 
one-hour  transaction  reporting  interval  in 
Rule  6230(a)(1)  to  fifteen  minutes  in  the 
future.  Amendment  No.  4  modifies  the 
proposal  to  clarify  that  Rule  6230(a)(1) 
requires  reporting  within  one  hour  of  trade 
execution,  and  states  that  if  it  seeks  to  reduce 
that  reporting  interval  in  the  future,  it  will  be 
required  to  file  a  proposed  rule  change  with 
the  Commission  pursuant  to  Section  19(b)(1) 
of  the  Act; 

(6)  Withdraw  the  NASD's  previous 
proposal  to  register  with  the  Commission  as 
a  "securities  information  processor"  under 
the  Act; 

(7)  Make  explicit  in  Rule  6250  that  market 
aggi'^ate  and  last  sale  information  will  be 
collected,  updated,  and  disseminated  on  a 
continuing  basis  only  through  5:15  p.m., 
although  the  NASD  will  continue  to  collect 
and  disseminate  information  on  individual 
transactions  on  a  continuing  basis  through 
6:30  p.m.;  modify  Rule  6250(b)  to  exclude  the 
price  of  certain  non-standard  transactions  in 
a  debt  security  from  the  calculation  of  the 
market  aggregate  figures  or  the  last-sale 
figures  for  such  security;  and 

(8)  Change  the  implementation  date  from 
180  days  after  the  date  of  Commission 
approval  to  180  days  after  the  date  the  NASD 
provides  members  with  technical 
specifications  relating  to  TRACE,  to  allow 
members  to  make  the  systems  changes 
necessary  to  comply  with  the  NASD/TRACE 
Rules. 

V.  Discussion 

A.  Liquidity 

As  noted  above,  as  first  proposed, 
TRACE  was  intended  to  immediately 
disseminate  trade  reports  on  all  reported 
bonds  except  Rule  144A  issues,  after  an 
initial  six-month  review  period.  Many 
commenters  objected  to  immediate 
dissemination  of  transaction 
information  for  so  many  reported  bonds. 
Although  most  commenters  supported 


'"  See  supra  note  16. 
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enhanced  price  transparency  in  the 
corporate  debt  market.^"  many 
expressed  concern  that  immediate 
dissemination  of  transaction 
information  in  less  frequently  traded 
corporate  bonds  could  have  a  negative 
impact  on  the  liquidity  of  those  issues. ^i 
Specifically,  these  commenters 
contended  that  immediate 
dissemination  of  transaction 
information  on  less  frequently  traded 
bonds  could  reduce  the  willingness  of 
dealers  and  their  customers  to  commit 
capital  and  assume  risk  positions  in 
those  securities.  22  One  such  commenter 
argued  that  distribution  of  transaction 
information  could  reveal  the  trading 
patterns  and  intentions  of  market 
participants,  making  it  more  difficult  to 
conduct  further  trades  at  acceptable 
prices.  This,  in  turn,  could  result  in  a 
decline  in  demand  and  a  corresponding 
increase  in  required  yield  for  certain 
types  of  bonds,  raising  the  overall  cost 
of  capital  and  decreasing  the  efficiency 
of  the  capital  formation  process.^^ 

In  light  of  this  concern,  TBMA 
suggested  a  phase-in  framework 
designed  to  reduce  the  risk  of  any 


"See  O.A.  Davidson  Letter  Edward  (ones  Letter 
Merrill  Letter:  Liberty  L«tter.  IQ  Letter,  Morgan 
Letter;  Thomson  Letter;  CSFB  Letter;  Garban  Letter: 
Schwab  Letter;  SIA  Letter;  Warburg  Letter,  Legg 
Mason  Letter;  Zions  Bank  Letter:  A.G.  Edwards 
Letter;  DLJ  Letter,  TBMA  Letter;  AMF  Letter;  Bear 
Steams  letter,  BAS  Letter,  Fidelity  Letter,  and 
Instinet  Letter,  Appendix  A. 

2'  See  D.A.  Davidson  Letter,  Liberty  Letter: 
Morgan  Letter;  CSFB  Letter:  Garban  Letter;  Freeman 
Letter;  Warburg  Letter;  Legg  Mason  Letter,  Zions 
Bank  Letter;  AG.  Edwards  Letter.  DLJ  Letter;  TBMA 
Letter;  Bear  Steams  Letter  BAS  Letter:  Lehman 
Letter:  ABN-AMRO  Letter  Salomon  Letter,  and 
Fidelity  Letter,  Appendix  A.  Some  of  the 
commenters  who  opposed  public  dissemination  of 
transaction  information  for  less  frequently  traded 
bonds  for  transparency  purposes  nevertheless 
supported  reporting  of  prices  on  those  bonds  for 
regulatory  purposes.  Lehman  Letter:  ICl  Letter: 
Schwab  Letter;  TBMA  Letter:  Warburg  Letter: 
Freeman  Letter,  and  Fidelity  Letter,  Appendix  A. 

"  See.  e.g..  TBMA  Letter,  Appendix  A. 

"  See  TBMA  Letter.  See  also  DL)  Letter. 
Appendix  A.  In  addition,  some  commenters  were 
concerned  that  immediate  distribution  of  trade  data 
may  damage  U.S.  markets  by  compelling  U.S. 
institutional  investors  to  effect  their  debt  trades 
o^hore.  CSFB  Letter:  Morgan  Letter,  Appendix  A. 
One  such  commenter  stated  that  the  movement  of 
trading  outside  the  U.S.  would  not  only  diminish 
the  quality  and  liquidity  of  U.S.  markets,  but  would 
also  render  the  transaction  data  "incomplete  and 
potentially  misleading."  Morgan  Letter,  at  4, 
Appendix  A.  In  addition,  one  commenter  suggested 
that  trade  reports  be  disseminated  twice  per  day 
rather  than  on  a  continuous  and  immediate  basis. 
This  commenter  argued  that  twice  daily 
distribution  would  provide  current  pricing 
information,  especially  in  view  of  the  trading 
frequency  of  even  the  most  liquid  bonds.  Merrill 
Letter,  Appendix  A.  Other  commenters,  however, 
supported  immediate  distribution  of  all  corporate 
bond  transaction  data.  One  commenter  in  particular 
argued  that  the  benefits  of  increased  transparency 
outweigh  any  speculative  concerns  regarding  the 
impact  of  real-time  reporting  on  liquidity.  ICI 
Letter,  Appendix  A. 


possible  adverse  effects  on  liquidity.^'* 
The  phase-in  plan  provided  for 
dissemination  of  transaction 
information  for  larger,  more  frequently 
traded  issues  Hrst,  and  smaller,  less 
frequently  traded  issues  later.  TBMA's 
phase-in  proposal  was  similar  to  the 
original  TRACE  proposal  in  its  approach 
to  the  time  frames  in  which  members 
would  be  required  to  submit  trade 
reports.  It  differed  from  the  TRACE 
proposal,  however,  in  that  it  proposed  a 
phase-in  schedule  in  which  transaction 
data  on  the  largest  sized  bonds  could  be 
displayed  immediately  during  the  first 
six  months  of  the  plan,  with  smaller 
sized  bonds  to  be  phased-in  later.  The 
proposal  was  supported  by  many  other 
conimenters.25 

In  response  to  these  concerns  and 
after  extensive  discussions,  the  NASD 
modified  its  proposal  to  adopt  the 
phase-in  schedule  described  in  Section 
rV  above.  26  Under  the  phase-in 
schedule,  the  BTRC  will  advise  the 
NASD  Board  of  Governors  regarding 
liquidity  issues.  During  the  first  three 
months  (Phase  I),  transaction 
information  on  publicly  offered, 
investment  grade  bonds  with  an  initial 
issuance  size  of  $1  billion  or  greater, 
and  the  FIPS  50,  will  be  distributed 
immediately.  By  the  end  of  Phase  I,  the 
BTRC  will  recommend  to  the  NASD 
Board  dissemination  protocols  for 
investment  grade  bonds,  starting  with 
the  largest  issuance  size  that,  when 
combined  together,  make  up  the  top 
50%  (by  dollar  volume)  of  such  bonds. 
During  the  next  six  months  (Phase  II), 
TRACE  will  disseminate  reports  of  all 
transactions  in  the  top  50%  of 
investment  grade  bonds  as  determined 
by  the  NASD  Board  (subject  to  the 
approval  of  the  SEC)  after  considering 
the  recommendations  of  the  BTRC;  and 
transaction  reports  in  the  FIPS  50  will 
continue  to  be  disseminated.  By  the  end 
of  Phase  D.  the  BTRC  will  recommend 
appropriate  dissemination  protocols  for 
transactions  in  all  remaining  issues 
eligible  for  public  dissemination. 

All  recommendations  made  by  the 
BTRC  will  be  subject  to  approval  of  the 
NASD  Board  of  Governors.  The  Board 
will  have  the  authority  and 
responsibility  to  determine  how  and  at 
what  pace  to  expand  the  public 
dissemination  of  transaction  reports. 

After  careful  consideration,  tne 
Commission  finds  that  the  NASD's 


^*  See  TBMA  Letter,  Appendix  A. 

25  See  Morgan  Letter:  McFadden  Letter;  CSFB 
Letter:  Freeman  Letter,  Warburg  Letter:  Legg  Mason 
Letter:  A.G.  Edwards  Letter;  DL)  Letter;  Bear  Steams 
Letter;  BAS  Letter:  Lehman  Letter;  ABN-AMRO 
Letter;  Zions  Bank  Letter:  and  Salomon  Letter. 
Appendix  A. 

^  See  Amendment  Nos.  2  and  3. 


revised  proposal  strikes  an  appropriate 
balance  between  commenters'  concerns 
about  liquidity  and  the  need  to  make 
transaction  information  publicly 
available  on  an  immediate  basis.  First, 
the  phased-in  approach  proposed  by  the 
NASD  will  permit  dissemination  of 
transaction  information  for  only  the 
largest  sized  bonds  first,  and  that 
distribution  of  transaction  information 
for  smaller  sized  bonds  is  delayed  until 
the  impact  on  liquidity  of  the  larger 
bonds  can  be  assessed.  Second,  the 
involvement  of  the  BTRC,  composed  in 
part  of  members  recommended  by 
TBMA,  should  provide  the  industry 
with  meaningful  participation  in  the 
phase-in  process. 2 ^  Third,  because  the 
recommendations  of  the  BTRC  are 
subject  to  approval  by  the  NASD  Boeu-d 
of  Governors,  the  revised  proposal 
ensures  that  the  NASD  will  retain 
ultimate  authority  over  and 
responsibility  for  the  phase-in  process, 
consistent  with  the  Act  and  the  NASD's 
obligations  imder  the  Commission's 
Order  28  and  Report  Pursuant  to  Section 
21(a)  of  the  (Act)  Regarding  the  Nasdaq 
Market  ("Section  21(a)  Report").^^ 
Significantly,  the  revised  TRACE 
proposal  provides  for  trade  data  to  be 
made  publicly  available  more  quickly 
than  under  the  original  proposal.  Unlike 
the  original  proposal,  which 
contemplated  no  public  dissemination 
of  transaction  information  during  the 
first  six  months,  under  the  revised 


2' One  commenter  on  Amendment  Nos.  2  and  3 
stated  that  the  NASD  should  ensure  that  the  BTRC 
reflects  equal  representation  by  the  "buy-side."  IQ 
Letter.  Appendix  B.  In  its  filing,  the  NASD 
represents  that  both  the  NASD  and  TBMA  will 
commit  to  selecting  a  broad  range  of  bond  market 
participants,  including  public  representation. 
Under  the  NASD  By-Laws,  the  Board  of  Governors 
has  ultimate  responsibility  for  the  appointment  of 
the  BTRC.  See  NASD  By-Laws,  Article  IX,  Section 
1  (authorizing  the  Board  generally  to  "appoint  such 
committees  or  subcommittees  as  it  deems  necessary 
or  desirable  .  *   *   * ").  By  contrast,  the  NASD  staff 
and  TBMA  have  authority  only  to  recommend 
members  of  the  BTRC  under  the  amended  TRACE 
proposal.  Therefore,  should  the  recommendations 
of  the  NASD  staff  or  TBMA  fail  to  adequately 
represent  an  industry  segment,  the  NASD  Board 
may  disapprove  those  recommendations  pursuant 
to  its  broad  authority  to  appoint  committees  and 
subcommittees  under  the  By-Laws.  The 
Commission  staff  intends  to  monitor  the  progress  of 
the  TRACE  phase-in  as  well. 

2»  Securities  Exchange  Act  Release  No.  37538 
(August  8, 1996). 

29  Securities  Exchange  Act  Release  No.  37542 
(August  8, 1996).  In  the  Section  21(a)  Report,  the 
Commission  stated  that  the  NASD,  as  part  of  its 
settlement,  has  undertaken  "to  provide  for  the 
autonomy  and  independence  of  its  staff  with 
respect  to  disciplinary  and  regulatory  matters. 
*   *   *  Staff  autonomy  and  independence  are  vital 
to  the  future  effectiveness  of  the  NASD  if  it  is  to 
comply  with  its  statutory  mandate.  The  NASD  must 
have  an  enviromnent  in  which  they  can  bring  to 
bear  the  objectivity,  professionalism,  and  concern 
for  investor  protection  that  an  SRO  must  always 
display."  Section  21(al  Report,  at  44. 
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proposal  information  on  investment 
grade  bonds  with  an  initial  issuance  size 
of  $1  billion  or  greater  will  be  made 
available  immediately.  Distribution  of 
information  with  respect  to  successively 
smaller  initial  issuance  amoimts  will 
begin  after  the  first  three  months, 
subject  to  the  approval  of  the  NASD 
Board,  after  considering  the 
recommendations  of  the  BTRC.  On 
balance,  the  Commission  believes  that 
the  immediate  public  availability  of 
transaction  information  on  the  largest 
sized  bonds,  followed  by  the  phase-in  of 
smaller  sized  bonds,  significantly 
strengthens  the  proposal. ^o 

The  Commission  notes  that  the  NASD 
has  stated  that  the  formula  for  phasing- 
in  public  dissemination  of  transaction 
information  for  bonds  in  Phase  II  may 
need  to  be  reviewed  by  the  BTRC  in 
light  of  the  fact  that  the  Phase  II  formula 
will  result  in  an  overlap  with  Phase  I 
seciuities  that  may  reduce  the  nimiber 
of  newly  disseminated  bonds  in  Phase 
II.  The  Commission  believes  that  it  is 
reasonable  for  the  NASD  to  build  in  this 
layer  of  guidance  by  the  BTRC;  and 
further,  that  it  is  appropriate  for  the 
BTRC,  when  making  its 
recommendations  to  the  NASD  Board, 
to  use  its  discretion  to  adjust  applicable 
dissemination  formulas  in  light  of  its 
assessment  of  the  impact  on  liquidity  of 
each  phase  of  the  TRACE  dissemination 
schedule.  In  this  regard,  the 
Commission  emphasizes  that  the  NASD 
Board  retains  ultimate  authority  and 
responsibility  for  these  matters  after 
considering  the  recommendations  of  the 
BTRC.3' 

In  addition,  the  NASD  plans  to  reduce 
the  time  frame  for  reporting  bond 
trades — from  one  hour  to  15  minutes — 
during  Phase  II  of  the  plan.^z  This  will 
help  ensure  that  transaction  information 
is  reported  to  TRACE  and  released  to 


'"With  respect  to  the  commenter  who  suggested 
that  the  TRACE  proposal  provide  for  twice-daily 
dissemination  of  trade  reports  instead  of  immediate 
and  continuous  dissemination,  the  Commission 
questions  whether  twice-daily  dissemination  would 
provide  investors  with  timely  and  accurate  pricing 
information  on  a  wide  range  of  bonds.  Moreover,  to 
the  extent  this  commenter's  concern  is  premised  on 
anticipated  negative  effects  on  liquidity,  the 
Commission  believes  that  the  NASD's  proposed 
phase-in  approach  adequately  addresses  this 
concern,  as  discussed  above. 

"  One  commenter  suggested  that  the  NASD 
delegate  authority  over  the  phase-in  schedule  to  the 
BTRC.  See  Morgan  Letter,  Appendix  B.  The 
Commission  believes  that  such  delegation  would 
undermine  the  autonomy  and  independence  of  the 
NASD,  in  direct  contravention  of  the  section  21(a) 
Report  and  the  NASD's  obligations  under  the  Act 
as  a  registered  securities  association  and  as  a  self- 
regulatory  organization. 

'■^  In  order  to  change  the  one-hour  transaction 
reporting  interval  to  fifteen  minutes  in  the  future, 
the  NASD  must  submit  a  rule  filing  pursuant  to 
section  19(fa)(l)  of  the  Act. 


the  public  before  it  becomes  "stale." 
Dining  all  phases  of  the  plan,  the  NASD 
represents  that  the  BTRC  will  evaluate 
the  technological  readiness  of  the 
industry,  with  a  view  to  further 
reducing  this  time  fi^une. 

Finally,  the  Commission  believes  it  is 
significant  that  the  revised  proposal 
captures  more  information  for 
regulatory  purposes  in  a  shorter  time 
frame  than  imder  the  original  TRACE 
proposal.  This  will  allow  the  NASD  to 
continue  to  develop  and  refine  its 
surveillance  plan  for  the  fixed  income 
market. 

B.  Competition 

As  originally  proposed,  the  NASD/ 
TRACE  Rules  required  NASD  members 
to  report  their  transactions  in  TRACE- 
eligible  securities  to  Nasdaq.  Nasdaq 
was  to  collect,  process,  and  disseminate 
the  trade  reports  to  interested  parties, 
and  provide  the  information  to  the 
NASD  for  surveillance  and  other 
regulatory  purposes. 

While  generally  supporting  increased 
price  transparency  and  heightened 
surveillance  in  the  OTC  corporate  bond 
market,  many  commenters  strongly 
objected  to  Nasdaq  ownership  and 
operation  of  the  TRACE  system.33 
Several  commenters  argued  that  it  was 
an  unwarranted  use  of  regulatory  power 
for  the  NASD  to  give  Nasdaq,  a  for- 
profit,  privately  (and  potentially 
publicly)  owned  enterprise  that  might 
compete  with  other  corporate  bond 
market  participants,  the  exclusive  right 
to  collect  and  disseminate  bond  trade 
data.3*  Other  commenters 
acknowledged  the  NASD's  legitimate 
interest  as  an  SRO  in  obtaining 
corporate  bond  transaction  information 
for  surveillance,  enforcement,  and  other 
regulatory  purposes,  but  took  issue  with 
the  NASD  having  the  right  to  the 
commercial  value  of  that  data.^s  Some 
commenters  stated  that  the  NASD 
should  not  be  permitted  to  profit  from 
the  sale  and  distribution  of  the  data, 
suggesting  instead  that  fees  should  be 
collected  on  a  cost  recovery  basis,  or 
that  any  revenue  collected  should  be 
rebated  to  the  dealer  commimity.^^ 


"  See  Advantage  Letter:  Bear  Steams  Letter; 
Fidelity  Letter:  Freeman  Letter:  Garban  Letter: 
Instinet  Letter:  Lazard  Letter;  Legg  Mason  Letter: 
Liberty  Letter:  Phlx/Bloomberg  Letter:  Morgan 
Letter:  TBMA  Letter:  Thomson  Letter;  Wachovia 
Letter;  Warburg  Letter.  Appendix  A. 

^*  See  Freeman  Letter;  Garban  Letter;  Liberty 
Letter;  Morgan  Letter:  TBMA  Letter:  Thomson 
Letter;  Wachovia  Letter,  Appendix  A. 

'=  See  Bear  Steams  Letter.  CSFB  Letter;  Fidelity 
Letter:  Instinet  Letter.  Appendix  A. 

'*  See  BAS  Letter;  Bear  Steams  Letter:  Freeman 
Letter:  Garban  Letter:  ICI  Letter:  Lazard  Letter;  Legg 
Mason  Letter;  Merrill  Letter:  Morgan  Letter;  Schwab 
Letter:  TBMA  Letter:  Warburg  Letter,  Appendix  A. 


Other  commenters  objected  more 
generally  to  any  single  entity  having  an 
exclusive  franchise  on  collection  and 
dissemination  of  corporate  bond 
transaction  data.^^  A  few  commenters 
proposed  that  the  NASD  limit  its 
proposal  to  setting  forth  standards  for 
transaction  reporting  and  dissemination 
without  mandating  a  specific 
provider.  3*  Several  commenters  argued 
that  mandating  a  single  provider  of 
bond  market  data  would  not  only  give 
the  single  provider  the  right  to 
monopoly  profits,  but  also  woiUd 
firistrate  technological  innovation  in  the 
area  of  reporting  and  dissemination  of 
market  data.^^ 

In  response  to  comment  that  the 
NASD/TRACE  Rules,  as  originally 
proposed,  could  lead  to  granting  an 
exclusive  right  over  bond  trade  data  to 
a  private  competitor  in  the  OTC  bond 
market  [i.e.,  a  for-profit  Nasdaq),  the 
NASD  submitted  Amendment  Nos.  2 
and  3  to  provide  that  the  NASD,  rather 
than  Nasdaq,  will  instead  own  and 
operate  the  TRACE  facility.  In 
Amendment  No.  2,  the  NASD  also 
represented  that  it  would  register  with 
the  Commission  as  an  exclusive 
securities  information  processor 
("ESIP")  on  the  rationale  that  it  would 
be  subject  to  Section  11 A  of  the  Act.*" 

Comment  in  response  to  Amendment 
Nos.  2  and  3  was  more  limited  than 
comment  on  the  original  proposal.  A 
few  commenters  stated  that  the 
amendments  are  not  an  adequate 
response  to  the  anti-competitive 
concerns  raised  initially,  arguing  that 
the  amended  proposal  remains  a 
monopoly  model.'*'  One  commenter 
stated  that  NASD  ownership  of  TRACE 
creates  a  conflict  of  interest  between  the 


See  also  Phlx/Bloomberg  Letter  (arguing  that 
proposal  would  cast  the  SEC  into  a  ratemaking 
role). 

" See  ABN-MRO  Letter:  AG.  Edwards  Letter 
Bear  Steams  Letter:  CSFB  Letter:  Fidelity  Letter;  IQ 
Letter:  Instinet  Letter;  Legg  Mason  Letter:  Merrill 
Letter:  Phlx/Bloomberg  Letter;  TBMA  Letter 
Salomon  Letter;  SIA  Letter;  Thomson  Letter; 
Warburg  Letter,  Appendix  A. 

"  See  AG.  Edwards  Letter:  CSFB  Letter  DA. 
Davidson  Letter:  Legg  Mason  Letter:  Merrill  Letter: 
SIA  Letter;  TBMA  Letter:  Warburg  Letter.  Appendix 
A.  See  also,  Zions  Bank  Letter. 

"  See  Instinet  Letter:  Phlx/Bloomberg  Letter: 
Salomon  Letter:  SIA  Letter,  Appendix  A.  See  also, 
Thomson  Letter,  Appendix  A. 

■"■The  NASD  subsequently  withdrew  this 
undertaking  in  Amendment  No.  4.  stating  that  it 
will  not  register  as  a  securities  information 
processor  in  any  capacity  (either  exclusive  or  non- 
exclusive), and  explaining  that  such  registration 
would  be  superfluous  given  that  the  Act  vests  the 
Commission  with  plenary  authority  to  regulate  the 
information  processing  and  dissemination  activities 
of  the  NASD. 

"  See  Bloomberg  Letter:  Phlx  Letter  Schwab 
Letter:  IFI  Letter,  Appendix  B.  See  also.  Datek 
Letter,  Appendix  B. 
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NASD  and  its  members.*^  This 
conunenter  stated  that  TRACE 
establishes  a  monopoly,  and  argued  that 
if  it  is  approved,  fees  for  TRACE  must 
be  cost-based.*3  Two  commenters  stated 
that  the  NASD  should  not  select  Nasdaq 
as  its  vendor  for  information  processing, 
but  should  instead  use  a  competitive 
bidding  process.'"  Other  commenters 
noted  that  the  Commission  has 
established  an  Advisory  Committee  on 
Market  Information '•^  to  examine 
whether  the  existing  structure  of  market 
data  collection  and  dissemination  in  the 
equity  markets  should  be  improved  or 
replaced,  and  suggested  that  because 
TRACE  is  similar  to  existing  models,  the 
Commission  should  defer  final  action 
on  the  TRACE  proposal  until  after  the 
Advisory  Committee  issues  its  report.'*^ 
The  NASD  filed  with  the  Commission 
its  response  to  comment  letters  received 
following  the  publication  of 
Amendment  Nos.  2  and  3  ("Response 
Letter").*^  In  its  Response  Letter,  the 
NASD  stated  that  the  TRACE  Proposal 
does  not  give  the  NASD  a  monopoly 
over  data  collection,  explaining  that  the 
NASD/TRACE  Rules  do  not  specify  or 
limit  the  means  by  which  members  may 
report  trades  to  the  NASD.  In  regard  to 
fee  setting,  the  NASD  stated  that  it 
expects  to  partially  recover  its  costs  of 
regulating  the  bond  market  through 
TRACE  fees,  and  noted  that  the  Act 
contemplates  such  regulatory  cost 
recovery.  The  NASD  explained  that  it  is 
not  accurate  to  characterize  regulatory 
cost  recovery  as  cross-subsidization  of 
regulation  because  regulation 
"contributes  directly  to  the  integrity, 
reliability,  and  *  *  *  value  of,  market 
data."  Additionally,  the  NASD 
represented  that  it  will  not  sell 
unconsolidated  data  and  will  limit  its 
dissemination  of  consolidated  data  to 
broker-dealers  and  to  those  seeking  to 
compete  in  the  resale  of  the  data. 
Furthermore,  the  NASD  represented  that 
it  will  cease  functioning  as  a 
consolidated  information  disseminator 
and  limit  its  role  to  bond  market 
regulation  in  the  event  the  Advisory 
Committee  on  Market  Information 
"develop(s)  a  market-driven  approach  to 


equities  market  data  that  can  be  applied 
to  bond  market  data." 

The  Commission  believes 
Amendment  Nos.  2-4  strengthen  the 
initial  proposal,  and  that  they  should 
address  many  commenters'  concerns 
regarding  competition,  without 
compromising  the  goal  of  increased 
transparency  and  heightened 
surveillance  in  the  corporate  bond 
market.  For  the  reasons  more  fully 
discussed  below,  the  Commission  finds 
that  the  TRACE  proposal  is  consistent 
with  section  15A  ,  including  section 
15A(b)(6),'«8  and  Section  llA{a)(l)(C)  of 
the  Act,*"  and  that  the  proposal  does  not 
impose  any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  required 
by  section  15A(b)(9)  of  the  Act.^o 

The  Commission  has  long  believed 
that  price  transparency  plays  a 
fundamental  role  in  promoting  the 
fairness  and  efficiency  of  U.S.  capital 
markets,  and  likewise  that  market 
surveillance  is  a  fundamental  means  of 
promoting  fairness  and  confidence  in 
those  markets.^'  Price  transparency  and 
market  surveillance  go  hand  in  hand. 
The  key  to  meaningful  surveillance  is 
regulatory  access  to  comprehensive 
trading  information — including  the 
information  that  is  required  for  price 
transparency.*^ 

To  date,  the  NASD  has  not  had 
routine  access  to  comprehensive 
transaction  information  for  the  broad 
OTC  corporate  bond  market,  even 
though  the  NASD  is  responsible  for 
conducting  surveillance  in  and 
regulating  that  market.*^  As  the  sole 
SRO  responsible  under  the  Act  for 
regulating  the  OTC  market,  the  NASD  is 
the  only  SRO  that  can  effectively  use 


*^  See  Schwab  Letter,  Appendix  B. 

"  See  Schwab  Letter.  Appendix  B.  See  also.  Phlx 
Letter.  Appendix  B  (arguing  that  TRACE  proposal 
creates  incentives  for  fees  to  exceed  costs). 

♦•  See  Morgan  Letter.  Schwab  Letter,  Appendix  B. 

«*  See  Securities  Exchange  Act  Release  No.  43313 
(September  20.  2000).  65  FR  58135  (September  27. 
2000). 

«>See  Datek  Letter.  Phbc  Letter  Schwab  Letter.  IFl 
Letter,  Appendix  B. 

♦'  See  Letter  from  loan  C.  Conley.  Senior  Vice 
President  and  Corporate  Secretary.  NASD,  to 
Katherine  A.  England,  Commission,  dated  January 
5.  2001. 


"  15  U.S.C.78o-3(b){6). 

«15U.S.C.  78k-l(a)(l)(C). 

"•ISU.S.C.  78o-3(b)(9). 

5'  See  Statement  of  the  U.S.  Securities  and 
Exchange  Commission  to  the  Subcommittee  on 
Securities.  Committee  on  Banking,  Housing  and 
Urban  Affairs,  United  States  Senate,  May  26, 1999. 

"Id. 

"  In  enacting  Section  ISA  of  the  Exchange  Act 
(15  U.S.C  780-3),  Congress  determined  that  the 
over-the-counter  ("OTC")  markets  should  be 
regulated  by  registered  securities  associations, 
rather  than  by  the  SEC.  See  S.  Rep.  No.  75-1455, 
at  1684-85  (1938).  Today,  the  NASD  remains  the 
only  registered  securities  association  responsible  for 
regulation  of  the  OTC  markets.  Although  the 
Municipal  Securities  Rulemaking  Board  ("MSRB") 
has  the  authority  to  adopt  rules  governing  the 
conduct  of  municipal  securities  dealers,  it  is  the 
NASD  that  is  responsible  for  enforcing  those  rules 
and  conducting  surveillance  in  the  municipal 
securities  market.  To  close  the  gap  with  regard  to 
corporate  bond  transactions  not  listed  on  an 
exchange,  it  is  logical  for  the  NASD  to  require 
members  to  report  OTC  corporate  bond  transactions 
to  the  NASD. 


consolidated  bond  transaction  data  for 
regulatory  purposes. 

The  NASD/TRACE  Rules  require  only 
that  NASD  members  trading  corporate 
bonds  in  the  OTC  market  submit 
transaction  reports  to  the  NASD.^**  The 
rules  exempt  securities  listed  and  traded 
on  a  national  exchange.*^  A  few 
commenters  outlined  alternative 
proposals  to  promote  price  transparency 
in  the  corporate  bond  market.*^  One 
commenter  proposed  that  the  NASD 
delete  the  listed  securities  exemption  in 
the  TRACE  proposal,  suggesting  instead 
that  multiple  SROs  should  collect 
corporate  bond  transaction  data  and 
contribute  to  a  "consolidated  tape" 
through  data  linkages.  This  commenter 
further  suggested  that  multiple  SROs 
conduct  surveillance  of  the  corporate 
bond  market  and  pass  the  resulting 
information  to  interested  parties  (i.e.. 
the  Commission,  the  NASD,  or  an  SRO 
acting  as  the  Designated  Examining 
Authority  for  the  broker-dealer 
involved).*^  This  commenter  argued 
that  such  a  proposal  would  be  superior 
to  the  TRACE  proposal  because  it  would 
contribute  greatly  to  "robust 
competition"  and  that,  unlike  the 
TRACE  proposal,  it  would  not  unfairly 
discriminate  between  bonds  listed  on  an 
exchcmge  and  bonds  traded  over-the- 
counter  ("0TC").s8  Another  commenter 
proposed  a  "network  model,"  whereby 
multiple  competing  vendors  could 
obtain  trade  reports,  issue  market-data 
for  corporate  bonds,  and  share  their  data 
with  SROs  and  clearing  agencies  to 
focilitate  surveillance  and  processing 
functions.*"  Another  commenter 
suggested  that  TBMA  sponsor  a 
corporate  bond  transparency  facility, 
arguing  that  such  a  facility  would  have 
greater  access  to  expertise  and  would 
better  serve  the  interests  of  bond  market 
participants.^" 

These  proposals  fail  to  recognize  that, 
imder  the  Act,  the  NASD  is  the  only 
regulator,  other  than  the  Commission 
itself,  of  the  OTC  market.  Whereas  bond 
transactions  that  take  place  on  an 
exchange  are  regulated  by  that 


5"  See  TRACE  Rule  6230. 

"  See  TRACE  Rule  6230(e). 

**  See  Phlx/Bloomberg  Letter,  Appendix  A; 
Schwab  Letter,  Appendix  B. 

5'  See  Phlx/Bloomberg  Letter,  Appendix  A. 

^'  See  Phlx/Bloomberg  Letter,  Appendix  A 
(arguing  that  the  TRACE  proposal  unfairly 
discriminates  between  exchange  listed  and  OTC 
bonds  in  violation  of  section  15A(b)(6)  of  the  Act). 

5»  See  Schwab  Letter,  Appendix  B  (arguing  that 
its  proposal  fosters  iimovation,  competition, 
minimizes  the  need  for  regulatory  oversight  of  fees, 
and  eliminates  conflict  of  interest).  See  also,  Datek 
Letter,  Appendix  B  (arguing  that  open  network 
information  technology  "has  emerged  as  one  of  the 
most  revolutionary  developments  transforming  our 
nation's  securities  markets"). 

••>  See  Morgan  Letter,  Appendix  B. 
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exchange,  the  statutory  scheme 
contemplates  that  the  NASD  will 
regulate  bond  transactions  in  the  OTC 
market.61  No  other  SRO  has  the 
necessary  authority  to  conduct 
surveillance  of  the  OTC  corporate  bond 
market.  The  NASD/TRACE  Rules  permit 
the  NASD  to  obtain  the  information  that 
it  needs  to  better  fulfill  its  statutory 
responsibility  to  regulate  the  OTC 
corporate  bond  market.^z  The 
Commission  does  not  believe  the 
TRACE  proposal  discriminates  unfairly 
between  exchange  listed  and  OTC 
corporate  bonds  within  the  meaning  of 
section  15A(b)(6)  of  the  Act.  Rather,  the 
NASD's  proposal  reasonably  proposes 
only  to  regulate  matters  within  its 
jurisdiction. 

The  NASD's  need  for  comprehensive 
bond  transaction  data  to  better  fulfill  its 
regulatory  responsibilities  cannot 
seriously  be  in  dispute.  Indeed,  several 
commenters  acknowledged  the  NASD's 
legitimate  interest  as  an  SRO  in 
obtaining  corporate  bond  transaction 
information  for  surveillance, 
enforcement,  and  other  regulatory 
purposes. ^3  Accordingly,  the 
Commission  finds  that  the  NASD/ 
TRACE  Rules  are  consistent  with 
section  15A(b)(6)  of  the  Act,  in  that  they 
further  empower  the  NASD  to  fulfill  its 
statutory  obligations  in  the  OTC 
corporate  bond  market  to  prevent 
fi'audulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  and  in  general,  to 
protect  investors  and  the  public  interest, 
and  further  that  they  do  not  unfairly 
discriminate  between  customers, 
issuers,  brokers,  or  dealers. 

As  a  general  matter,  commenters  did 
not  object  to  the  NASD/TRACE  Rules 
authorizing  the  NASD  to  collect 
corporate  bond  trade  data  for  regulatory 
purposes.  Rather,  commenters  were 
more  concerned  that  it  was  anti- 
competitive to  permit  the  NASD  to  give 
Nasdaq  or  another  single  entity  the 
exclusive  right  to  market  the  data.^  The 
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"'  Transaction  data  for  corporate  bonds  trading  on 
the  New  York  Stock  Exchange's  Automated  Bond 
System  is  reported  to  the  NYSE. 

^^  The  MSRB  requires  dealers  to  report 
transactions  in  municipal  securities  to  the  MSRB. 
See  MSRB  Rule  G-14  (establishing  public 
availability  of  Daily  and  Comprehensive 
Transaction  Reports  disclosing  price  and  other 
information  on  municipal  securities  transactions). 
Likewise,  transaction  information  for  bonds  listed 
and  traded  on  an  exchange  is  reported  to  such 
exchange.  The  NASD's  proposal  to  require  its 
members  to  report  OTC  corporate  bond  transactions 
to  the  NASD  simply  closes  a  gap  in  regulation. 

»3  See  Bear  Steams  Letter;  CSFB  Letter:  IQ  Letter, 
Appendix  A. 

»♦  See  e.g..  ABN-AMRO  Letter:  A.G.  Edwards 
Letter;  Bear  Steams  Letter;  CSFB  Letter;  Fidelity 
Letter;  IQ  Letter;  Instinet  Letter:  Legg  Mason  Letter; 
Merrill  Letter;  Phlx/Bloomberg  Letter;  TBMA  Letter; 


Commission  believes  that  the  NASD's 
amendment  giving  the  NASD  control 
over  TRACE,  in  lieu  of  Nasdaq, 
addresses  these  concerns.  The  NASD  is 
less  likely  to  be  viewed  as  a  potential 
competitor  than  Nasdaq.  Unlike  Nasdaq, 
the  NASD  intends  to  remain  a 
membership  organization  and  has  no 
plans  to  operate  an  organized  market. 
With  regard  to  commenters'  concerns 
that  the  TRACE  proposal  confers  a 
regulatory  monopoly  with  regard  to  the 
data,  the  Commission  believes  that  these 
concerns  are  overstated  because  the 
NASD  is  not  an  exclusive  securities 
information  processor  by  virtue  of 
operating  the  TRACE  system.  Third 
parties  can  obtain  bond  transaction  data, 
either  from  the  NASD  or  directly  from 
broker-dealers,  and  the  proposal  does 
not  prevent  these  third  parties  from 
marketing  the  data.  Furthermore,  the 
Act  has  in  place  regulatory  safeguards  to 
prevent  the  NASD  from  taking  unfair 
advantage  of  its  position  as  a 
consolidator  of  market  information. 
Pursuant  to  sections  15A  and  19(b)  of 
the  Act,  the  Commission  has  authority 
to  oversee  the  NASD's  provision  of  data 
to  third  parties,  including  the  fees  that 
the  NASD  proposes  to  charge  for  the 
data,  as  well  as  claims  of  unfair  denial 
of  access.^* 

To  achieve  its  goal  of  consolidating 
bond  market  data  for  regulatory 
purposes,  the  NASD/TRACE  Rules 
require  NASD  members  to  ensure  that 
the  NASD  receives  transaction  reports 
in  a  timely  fashion. ^e  The  rules  do  not 
prevent  intermediaries  from  collecting 
the  data  from  NASD  members  for 
transmission  to  the  NASD.*^''  Moreover, 
the  rules  do  not  establish  any  exclusive 
rights  to  that  information.  Vendors  are 
expected  to  offer  value-added  services, 
incorporating  data  they  receive  from  the 
NASD.es  NASD  members  that  provide 


Salomon  Letter:  SIA  Letter;  Warburg  Letter, 
Appendix  A.  See  also  Bloomberg  Letter,  Datek 
Letter,  Phlx  Letter,  Schwab  Letter:  IFI  Letter, 
Appendix  B. 

"5  See  also  discussion  infra.  The  Commission  also 
notes  that  in  its  report  recommending  that  the 
Senate  adopt  the  Securities  Act  Amendments  of 
1975,  the  Senate  Committee  on  Banking,  Housing 
and  Urban  Affairs  stated  that,  "the  Commission's 
broad  authority  under  the  bill  includes  all  powers 
necessary  to  ensure  the  regulation  of  the  securities 
information  processing  activities  of  *   *   * 
exchanges  and  [registered  securities]  associations  in 
the  same  manner  and  to  the  same  extent  as  the 
Commission  may  regulate  securities  information 
processors  registered  and  regulated  under  new 
section  llA(b)  "  Senate  Report  No.  94-75  (Apr.  14. 
1975). 

"See  TRACE  Rule  6230. 

«'  See  NSCC  Letter.  Appendix  B,  indicating  that 
NSCC  participants  may  use  NSCC  as  an 
intermediary  to  submit  trade  reports  to  the  NASD. 

*•  Indeed,  one  commenter  stated  that  "private 
initiatives  to  capture  and  distribute  trade  data 
should  be  able  to  develop  freely  in  the 


the  data  are  free  to  sell  or  give  the  same 
information  to  information  vendors. 
Once  required  to  make  trade  data 
available  in  corporate  bonds,  bond 
dealers  will  have  little  remaining  reason 
to  withhold  this  data  from  vendors. 
Those  vendors  in  turn  are  free  to  offer 
"unconsolidated"  information  products 
in  direct  competition  with  the  NASD.e" 
At  the  same  time,  the  data  available 
from  the  NASD  will  provide  a  reference 
point  for  measuring  the  accuracy  and 
completeness  of  private  vendors'  data 
streams.  The  Commission  believes  that 
actual  or  potential  competition  from 
providers  of  imconsolidated  data,  some 
of  which  may  include  data  unavailable 
to  the  NASD,  will  deter  the  NASD  bom 
charging  excessive  rates  for 
consolidated  data.  Furthermore,  the 
NASD's  distribution  of  the  raw  data  will 
provide  competing  vendors  with 
opportunities  to  package  the 
information  in  forms  that  will  be  useful 
to  institutions  and  retail  investors. 
Unlike  the  equity  markets,  where 
pricing  information  is  easily  interpreted, 
in  the  bond  market,  information  may 
need  to  be  packaged  with  ancillary 
information  and  analytical  tools  to  be 
fully  valuable  to  users.  The  mandatory 
transaction  reporting  to  the  TRACE 
system  will  almost  certainly  create 
competitive  opportunities  for  market 
products  designed  to  analyze  and 
interpret  the  data. 

Some  commenters  argued  that  TRACE 
creates  a  monopoly,  and  therefore,  the 
NASD's  fees  for  TRACE  would  almost 
certainly  exceed  its  costs.  ^^  Other 
commenters  suggested  that  the  NASD 
use  a  competitive  bidding  process  to 
select  a  technology  vendor  to  keep  costs 
down.  Given  the  opportunities  that  exist 
for  other  vendors  and  market 
participants  to  obtain  the  data,  either 
from  the  NASD  or  directly  frtjm  broker- 
dealers,  and  compete  with  the  NASD  to 
collect  and  disseminate  data,  the 
Commission  does  not  agree  that  TRACE 
fees  will  necessarily  exceed  the  NASD's 
costs.  Even  in  the  absence  of  such 
competition,  the  Act  limits  the  ability  of 


marketplace"  and  acknowledged  that  "the  NASD's 
proposal  would  not  preclude  the  development  of 
such  other  initiatives."  See  IQ  Letter,  Appendix  A. 
Another  commenter  stated  that  TRACE  "should 
serve  as  the  ultimate  collector  and  repository  of 
reportable  trade  data  which  will  permit  regulatory 
surveillance  of  the  market  *   *   *  (but)  should  allow 
for  the  development  of  other  alternative  means  of 
data  collection  and  dissemination."  See  Fidelity 
Letter,  Appendix  A.  The  Commission  believes  the 
TRACE  proposal  will  in  fact  allow  for  such 
alternatives. 

""Rule  llAcl-2(b)  under  the  Act.  which  Requires 
vendors  of  reported  security  information  to  offer  a 
consolidated  product,  does  not  apply  to  corporate 
bonds. 

'"See  PhU  Letter;  Schwab  Letter.  Appendix  B. 
See  also  Morgan  Letter.  Appendix  B. 
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the  NASD  to  charge  unreasonable  fees 
for  consolidated  information.  The  NASD 
proposed  in  Amendment  No.  2  to 
voluntarily  register  as  an  ESIP  on  the 
rationale  that,  by  doing  so,  it  would 
become  subject  to  certain  additional 
regulatory  safeguards  set  forth  in  section 
llA(c)  of  the  Act.  The  Commission 
finds,  however,  that  such  registration 
would  not  place  meaningful  additional 
regxilatory  requirements  on  the  NASD, 
as  the  Act  provides  plenary  authority  to 
regulate  the  information  processing  and 
dissemination  activities  of  the  NASD, 
including  the  NASD's  fee  structure. 
Furthermore,  by  virtue  of  its  status  as  an 
SRO,  the  NASD  is  subject  to  the 
requirements  of  section  15A(b){5)  ^'  and 
(b)(6)  of  the  Act  to  dehver  market 
information  on  terms  that  are  reasonable 
and  not  unfairly  discriminatory.^^ 
Moreover,  as  an  SRO,  the  NASD  will 
establish  charges  and  fees  for  TRACE  by 
submitting  a  rule  filing  with  the 
Commission  pursuant  to  section  19(b)(1) 
of  the  Act.  When  the  Commission 
reviews  fees  to  be  charged  for  market 
information  in  the  context  of  a  proposed 
rule  change  under  section  19(b)  of  the 
Act,  the  Commission  must  consider 
whether  the  proposed  fees  are 
consistent  with  the  Act.  In  the  context 
of  a  section  19(b)  filing  by  the  NASD  to 
establish  fees  and  charges  for  TRACE, 
section  15A(b)(5)  of  the  Act  will  be 
particularly  important.  Specifically, 
section  15A(b)(5)  requires  the  "equitable 
allocation  of  reasonable"  fees  charged  to 
any  person  using  the  facilities  operated 
or  controlled  by  the  NASD,  and  as  such 
requires  that  the  proposed  fees  be 
reasonable  and  not  unfairly 
discriminatory.^'  The  Commission 
believes  that  pimJiasers  of  consolidated 
TRACE  data  are  users  of  the  TRACE 
facility  for  purposes  of  considering 
whether  a  section  19(b)  rule  filing 
establishing  fees  and  charges  for  TRACE 
is  consistent  with  the  Act. 

Further,  in  section  llA(a)(l)(C), 
Congress  found  that  it  is  in  the  public 
interest  and  appropriate  for  the 
protection  of  investors  and  the 
maintenance  of  fair  and  orderly  markets 
to  assiire:  (1)  The  economically  efficient 
execution  of  securities  transactions;  (2) 
fair  competition  among  brokers  and 
dealers;  and  (3)  the  availability  to 


"15  U.S.C.  78o-3(b)(5). 

"  15  U.S.C.  78o-3(b)(5)  and  (6). 

"Additionally,  section  15A(b)(6)  of  the  Act 
provides  that  the  rules  of  a  registered  securities 
association  must  not  be  designed  "to  permit  unbir 
discrimination  between  customers."  As  vendors 
and  other  market  participants  who  review 
transaction  information  could  be  considered 
customers  of  TRACE,  the  Commission  believes  this 
provision  also  prohibits  the  NASD  from  unfairly 
discriminating  against  those  vendors  and  market 
participants. 


brokers,  dealers,  and  investors  of 
information  with  respect  to  quotations 
and  transactions  in  securities.  The 
NASD/TRACE  Rules  further  these  goals 
by  increasing  the  amoimt  of  public 
information  available  in  the  corporate 
bond  market.  Without  the  availability  of 
public  information,  participation  in  this 
market  has  been  limited  to  well- 
established  participants  who  are  able  to 
devote  significant  resources  to  obtain 
the  necessary  information.  By  increasing 
public  availability  of  information  about 
bond  prices,  the  NASD/TRACE  Rules 
may  encourage  greater  participation  in 
the  market  by  brokers,  dealers,  and 
investors,  which  will  contribute  to 
deeper  maricets  and  increased 
competition.  The  Commission  believes 
that  the  TRACE  proposal  is  tailored  to 
achieve  the  important  goals  of  increased 
price  transparency  and  enhanced 
market  surveillance  in  the  corporate 
bond  market;  and  despite  some 
commenters'  assertions  to  the  contrary, 
the  Commission  believes  that  the 
TRACE  proposal  is  not  so  broad  as  to 
eliminate  the  opportunity  for  others  to 
compete  in  the  marketing  and 
dissemination  of  corporate  bond  data. 

Additionally,  the  Commission  does 
not  agree  with  commenters  that  bond 
market  transparency  should  be  deferred 
to  await  the  outcome  of  the 
Commission's  Advisory  Committee  on 
Market  Information,  which  is  currently 
studying  whether  the  traditional  model 
for  market  data  collection  and 
dissemination  is  still  appropriate. 
Should  the  Advisory  Committee  on 
Market  Information  conclude  that  an 
approach  substantially  different  from 
the  TRACE  approach  provides  a 
superior  way  to  assure  price 
transparency  in  the  corporate  bond 
market,  the  Commission  would  consider 
such  a  conclusion  when  evaluating  any 
NASD  amendments  to  TRACE.  ^^  After 
careful  consideration  of  commenters' 
concerns,  the  Commission  concludes 
that  the  TRACE  proposal  is  consistent 
with  section  15A(b)(9)  of  the  Act,  which 
requires  that  the  rules  of  a  registered 
securities  association  not  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 


C.  Tmde  Comparison,  T+1,  and  Straight 
Through  Processing 

As  originally  proposed,  the  NASD/ 
TRACE  Rules  included  a  mandatory 
trade  comparison  featiu-e.  Several 
commenters  objected  to  the  mandatory 
comparison  feature  of  the  TRACE 
proposal,  arguing  that  price 
transparency  and  trade  processing 
issues  should  be  addressed  separately.^* 
A  few  argued  that  the  NSCC  and  DTC 
comparison  framework  works  well  and 
that  the  NASD's  proposed  system  was 
neither  necessary  nor  efficient.  ^^  Other 
commenters  objected  specifically  to 
Nasdaq  having  an  exclusive  franchise 
over  the  provision  of  comparison 
services  for  corporate  bond  trades. ^^ 
Some  commenters  raised  concerns  that 
inserting  the  TRACE  comparison 
proposal  between  the  trade  execution 
and  clearance  and  settlement  functions 
would  hinder  the  transition  to  a  T+1 
settlement  cycle.  ^* 

In  response  to  these  concerns,  the 
NASD,  in  Amendment  No.  2,  deleted 
the  mandatory  trade  comparison  feature, 
but  required  TRACE  participants  to 
provide  the  same  data  on  corporate 
bond  transactions  they  provide  to  their 
clearing  agency  within  the  same  time 
frame.  Several  commenters,  in  response 
to  Amendment  Nos.  2  and  3,  objected  to 
the  "optional  comparison  feature"  of  the 
amended  proposal,  on  the  grounds  that 
it  could  lead  to  confusion  in  the 
industry. ^^  Additionally,  several 
commenters  urged  the  NASD  to  delete 
the  requirement  in  proposed  Rule 
6231(a)  that  members  report  to  TRACE 
the  same  information  they  report  to 
their  clearing  agency.*" 

The  Commission  recognizes  the  value 
of  crosschecking  the  trade  data 
submitted  by  the  reporting  dealer  with 
information  from  the  counterparty. 
Nonetheless,  this  process  should  be 
done  in  the  most  efficient  manner 


'*  The  Commission  notes  that  in  its  Response 
Letter,  the  NASD  stated  that  it  will  cease 
functioning  as  a  consolidated  information 
disseminator  and  limit  its  role  to  bond  market 
regulation  in  the  event  the  Advisory  Committee  on 
Market  Information  "develop(s)  a  market-driven 
approach  to  equities  market  data  that  can  be 
applied  to  bond  market  data."  See  note  47  supra. 


"  See  A.G.  Edwards  Letter  AMF  Letter;  Fidelity 
Letter-,  Freeman  Letter:  Garban  Letter;  Lazard  Letter; 
Legg  Mason  Letter;  Liberty  Letter;  Merrill  Letter; 
Morgan  Letter;  SIA  Letter;  Salomon  Letter;  Schwab 
Letter;  TBMA  Letter.  Appendix  A. 

'0  See  D.A.  Davidson  Letter:  Edward  Jones  Letter, 
J.C.  Bradford  Letter:  RMOA  Letter.  Appendix  A. 

"  See  ABN-AMRO  Letter;  CSFB  Letter;  Bear 
Stearns  Letter,  Merrill  Letter;  Morgan  Letter; 
Salomon  Letter:  TBMA  Letter:  Thomson  Letter, 
Appendix  A. 

'•  See  A.G.  Edwards  Letter:  AMF  Letter,  D.A. 
Davidson  Letter:  DTC  Letter:  Freeman  Letter;  J.C. 
Bradford  Letter,  Morgan  Letter:  SLA  Letter: 
Thomson  Letter,  Appendix  A.  See  also,  DTC  Letter 
(stating  that  TRACE  Proposal  does  not  indicate 
whether  TRACE  is  compatible  with  NSCC 
technology). 

'»  See  RMOA  Letter:  SL\  Letter:  SIA/Streetside 
Letter,  Appendix  B. 

■"See  Morgan  Letter;  RMOA  Letter;  SIA  Letter; 
TBMA  Letter,  Appendix  B.  See  also  Phbc  Letter;  IFI 
Letter,  Appendix  B. 


possible.  Commenters  stated  that 
submitting  clearing  information  to  the 
NASD  would  add  significantly  to  a 
participant's  burden  in  complying  with 
the  Rules,  without  providing  the  NASD 
any  information  it  could  not  obtain  from 
the  participant's  clearing  agency. 
Accordingly,  the  NASD  filed 
Amendment  No.  4  to  delete  this 
requirement,  and  the  Commission  is 
accelerating  approval  of  that 
amendment  as  more  fully  described  in 
Section  VI  below.  In  this  regard,  the 
NASD  has  indicated  that  it  intends  to 
address  this  issue  by  amending  Rule 
6230(b)  to  require  both  the  buy  and  sell 
sides  of  a  member-to-member 
transaction  to  report  to  TRACE.*'  Such 
a  proposed  rule  change  will  be  subject 
to  notice  and  comment  under  section 
19(b)  of  the  Act.The  Commission  finds 
that  the  NASD's  amendments  to  scale 
back  the  TRACE  proposal  to  delete  all 
provisions  concerning  trade  comparison 
and  submission  of  clearing  information 
addresses  commenters'  concerns  about  a 
single  comparison  processor. 
Furthermore,  because  the  amended 
proposal  no  longer  has  any  direct 
bearing  on  clearance  and  settlement,  the 
Commission  believes  that  the  changes 
should  eliminate  any  concerns  that 
TRACE  could  seriously  affect  the 
industry's  move  to  T+1  settlement. 

D.  Information  Required  to  be  Reported 

As  originally  proposed,  the  NASD/ 
TRACE  Rules  did  not  require  members 
to  include  yield  information  in  their 
trade  reports.  Commenters  stated  that 
yield  information  would  be  useful,  and 
suggested  that  the  NASD  specify  how 
5aeld  should  be  calculated.*^  In 
response,  the  NASD  amended  the 
NASD/TRACE  Rules  to  requfre 
reporting  of  yield,  and  specified  that 
yield  should  be  calculated  in 
accordance  with  Rule  lOb-10  imder  the 
Act.«3  We  believe  that  the  NASD  has 
made  a  reasonable  response  to  the 
comments,  and  that  inclusion  of  yield 
information  will  enhance  the  usefulness 
of  the  transaction  reports.** 
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"'  See  Response  Letter,  note  47  supra. 

"  la  Letter;  Schwab  Letter,  Appendix  A.  See 
also,  Fidelity  Letter,  Appendix  A.  See  also  Morgan 
Letter,  Appendix  B. 

"17CFR240.10b-10. 

•♦Commenters  raised  several  additional  concerns 
about  the  types  of  information  required  to  be 
included  in  TRACE  trade  reports.  Several 
commenters  argued  that  the  trade  reports  should 
include  information  on  the  amount  of  interest  on 
the  trades  [see.  e.g..  D.A.  Davidson  Letter;  J.C. 
Bradford  Letter,  Appendix  A).  Another  disagreed 
with  the  NASD's  decision  to  include  markup  and 
markdown  figures  in  reported  prices  (Briggs  and 
Morgan  Letter,  Appendix  A).  Finally,  two 
commenters  recommended  adjusting  the  amount  of 
the  large  volume  trade  identifiers  disclosed  in  the 
reports  (Merrill  Letter,  ICI  Letter). 


E.  Scope  of  the  Proposal 

Several  commenters  suggested  that 
the  NASD  significantly  expand  the 
scope  of  the  TRACE  proposal.  Some 
argued  that  the  proposal  should 
accommodate  fijced  income  instruments 
other  than  corporate  debt  securities,  to 
avoid  forcing  die  industry  to  support 
multiple  systems  for  similar  products.*^ 
These  comments  generally  were 
premised  on  a  concern  that  the 
proposed  mandatory  trade  comparison 
feature  would  result  in  needless 
duplication  of  effort  and  possible 
inconsistency  with  other  trade 
comparison  systems.  The  NASD  has 
addressed  this  concern  by  deleting  the 
trade  comparison  feature  of  its  filing. 

In  response  to  the  NASD's 
amendments,  some  commenters  argued 
that  the  NASD  should  incorporate 
municipal  bond  requirements  as  well  as 
corporate  bond  requirements  into  a 
single  format.**  The  Commission  does 
not  disagree  that  a  single-format 
approach  to  fixed  income  transparency 
could  have  merit;  however,  it  believes 
the  current  proposal  takes  a  reasonable 
first  step  towards  providing  public 
investors  with  current  transaction 
information  on  corporate  bonds  in  a 
uniform  format,  consistent  with  the 
purposes  of  the  Act.  The  Commission 
caimot  disapprove  the  current  proposal 
simply  because  a  different  or  more 
extensive  approach  might  also  have 
been  consistent  with  the  Act. 

Finally,  one  commenter,  responding 
to  Amendment  Nos.  2  and  3,  criticized 
the  NASD/TRACE  Rules  for  failing  to 
distinguish  between  real-time  and 


Because  there  is  no  current  consolidated 
reporting  system  for  corporate  bonds,  it  is  difficult 
to  make  a  firm  determination  regarding  what 
information  will  be  most  useful  to  investors.  We 
believe  that  the  NASD  has  made  a  reasonable  first 
attempt  at  this,  based  on  its  extensive  discussions 
with  the  industry.  For  example,  the  NASD  has 
developed  its  laige  volume  trade  identifiers  in 
consultation  with  the  industry.  Other  commenters, 
including  TBMA,  have  supported  these  identifiers. 
Once  TRACE  operates,  the  NASD  Board  will  be  in 
a  better  position  to  determine  whether  to  modify 
the  system,  including  the  large  volume  identifiers, 
to  reflect  suggestions  provided  by  members, 
vendors,  and  end-users.  At  that  time,  we  would 
expect  the  NASD  to  file  with  the  Commission, 
pursuant  to  section  19(b)(1)  of  the  Act.  proposed 
changes  to  the  NASD/TRACE  Rules  as  necessary 
and  appropriate,  based  on  the  suggestions  it  has 
receiveid. 

"  See  RMOA  Letter;  Edward  Jones  Letter:  DA. 
Davidson  Letter;  A.G.Edwards  Letter:  Sloan  Letter; 
and  J.C.  Bradford  Letter,  Appendix  A.  For  example, 
two  commenters,  in  response  to  Amendments  2  and 
3,  urged  the  NASD  to  work  to  ensure  that  its  trade 
reporting  function  "works  within  the  context  of 
ongoing  industry  initiatives  to  consolidate  and 
expedite  post-trade  processing  functions  across  all 
fixed  income  markets."  See  MSRB  Letter,  SIA 
Letter  SIA/Streetside  Letter,  Appendix  B. 

••  See  MSRB  Letter;  RMOA  Letter;  SL\  Letter; 
SIA/Streetside  Letter,  Appendix  B. 


historical  data.*^  This  commenter  stated 
that  an  entity  other  than  the  NASD 
could  be  the  distributor  of  historical 
data.  In  addition,  this  commenter  urged 
that  final  NASD/TRACE  Rules  recognize 
the  economic  interest  of  broker-dealers 
that  report  this  data  to  the  NASD.**  In 
this  regard,  the  Commission 
understands  that  the  treatment  of 
historical  data  has  been  the  subject  of 
negotiations  between  the  NASD  and 
TBMA.  Preliminarily,  the  Commission 
believes  that  there  is  no  basis  in  the  Act 
to  distinguish  between  real-time  and 
historical  data  collected  by  an  SRO. 
However,  because  the  NASD/TRACE 
Rules  do  not  address  this  issue,  it  is  not 
addressed  here. 

F.  Lack  of  Specificity 

Some  commenters  argued  that  the 
proposal  is  not  specific  enough  to 
permit  informed  comment.  *«  One 
commenter  stated  that  the  filing  did  not 
comport  with  Form  19b-4  under  the  Act 
because  it  failed  to  explain  the 
competitive  implications  of  the 
proposal.^ 

Tne  Commission  believes  that  the 
NASD's  original  notice  and  subsequent 
amendments  were  sufficiently  detailed 
as  to  afford  commenters  a  meaningful 
opportunity  to  comment  on  their  impact 
on  competition.  The  notice  and 
amendments  described  the  scope  of 
TRACE,  the  key  reporting  requirements, 
and  the  general  schedule  for 
implementation.  The  Commission 
raised  the  issue  of  competition  in  its 
notice  by  specifically  asking  whether 
the  method  of  trade  report 
dissemination  is  appropriate,  and 
whether  there  are  ways  to  improve  the 
proposed  trade  reporting  system.  The 
Commission  received  39  comments  on 
the  original  proposal,  which  was 
published  well  over  one  year  ago,  and 
13  comments  on  Amendment  Nos.  2 
and  3,  which  were  published  in 
November  2000.  In  fact,  Amendment 
Nos.  2  and  3  were  submitted  by  the 
NASD  in  part  to  address  certain 
competitive  concerns  raised  by 
comments  on  the  original  proposal. 
Further,  in  the  original  notice,  the 


•'  See  TBMA  Letter,  Appendix  B. 

"M. 

"0  See  Morgan  Letter;  RMOA  Letter,  Appendix  A. 
See  also,  J.C.  Bradford  Letter;  Freeman  Le^er, 
Garban  Letter,  Appendix  A. 

"  See  Phlx/Bloomberg  Letter,  Appendix  A.  One 
commenter  repeated  this  concerii  in  responding  to 
Amendments  2  and  3  to  the  proposal.  This 
commenter  said  that  the  NASD's  Eailure  to  provide 
adequate  information  concerning  the  competitive 
burdens  of  its  proposal  "deprives  the  public  of  an 
adequate  basis  to  comment  *   *   •  and  deprives  the 
Commission  of  an  adequate  basis  for  determining 
whether  to  approve  it."  Bloomberg  Letter. 
Appendix  B. 
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Commission  sought  comment  on 
whether  the  proposal  is  consistent  with 
the  Act,  thus  invoking  sections  3(f). 
15A{b)(6).  and  15A(h)(9)  of  the  Act 
regarding  burdens  on  competition  and 
non-discrimination.^' 

G.  Problems  with  Rule  Text 

A  few  commenters  pointed  to 
problems  with  the  text  of  the  rule.  For 
example,  one  commenter  stated  that  the 
proposal  is  internally  inconsistent.^^ 
That  commenter  argued  that  the 
narrative  of  the  original  proposal  and 
the  proposed  rules  themselves  are  not 
consistent.  For  example,  the  narrative 
described  several  types  of  securities  that 
would  not  be  reportable,  but  the 
proposed  rules  did  not  define  the 
secxirities  subject  to  reporting  in  such  a 
way  that  excluded  those  securities.  The 
amended  proposal  addresses  this  issue 
by  including  in  the  NASD/TRACE  Rules 
the  types  of  securities  that  are  excluded 
from  reporting. 

H.  Preference  for  a  More  Open  System 

Several  commenters  argued  that  the 
proposal  should  use  open  architecture 
and  competitively  driven  technologies 
rather  than  a  single,  proprietary 
service.^3  These  conunents  do  not 
appear  to  take  into  account  the  NASD's 
need  for  central  collection  of  the  data  to 
create  a  comprehensive  surveillance 
system.  As  discussed  above,  TRACE 
allows  for  alternative  methods  for 
submitting  this  information  to  the 
NASD,  and  does  nothing  to  prevent 
dissemination  of  this  information 
independently  of  the  NASD.  Moreover, 
as  noted  above,  nothing  in  the  amended 
NASD/TRACE  Rules  prevents  vendors 
and  other  market  participants  from 
receiving  imconsolidated  information 
from  NASD  members  or  from  packaging 
consolidated  data  from  the  NASD  and 
marketing  that  information  in  direct 
competition  with  the  NASD  and  others. 
Further,  to  the  extent  these  comments 
were  directed  towards  the  proposed 
mandatory  comparison  service,  the 
Commission  believes  that  the  NASD's 
decision  to  delete  all  provisions  relating 
to  trade  comparison  effectively  responds 
to  such  objections. 

/.  Timing 

Several  commenters  raised  concerns 
about  the  original  proposed  timeframe 


for  implementing  the  NASD/TRACE 
Rules.**  Many  of  the  issues  commenters 
raised  regarding  preparations  for  Y2K, 
decimalization,  and  OATS  are  no  longer 
a  concern.  The  NASD/TRACE  Rules  will 
be  implemented  180  days  after  the  date 
the  NASD  provides  technical 
specifications  to  its  members,  in 
accordance  with  the  phase-in  schedule 
discussed  above.  The  Commission 
believes  that  this  timeframe  will  allow 
ample  time  for  NASD  members  and 
other  bond  market  participants  to 
prepare  for  TRACE  reporting,  and 
permit  the  NASD  to  more  fully  test 
TRACE  technology. 

In  response  to  Amendments  2  and  3, 
one  commenter  continued  to  express 
concerns  about  the  revised 
implementation  schedule  for  TRACE.^^ 
This  commenter  stated  that  members 
will  be  unable  to  meet  the  requirement 
to  report  transactions  within  15  minutes 
after  trade  execution,  scheduled  to  take 
effect  on  December  31,  2001.  In  this 
connection,  the  Commission  notes  that 
there  is  no  15-minute  requirement  in  the 
rules  at  this  time.^  The  Commission 
will  have  the  opportunity  to  reconsider 
this  issue  if  and  when  the  NASD 
submits  a  rule  change  to  implement  a 
15-minute  reporting  requirement. 

J.  Fees 

Several  commenters  addressed  the 
issue  of  fees,  luging  that  fees  be  cost- 
based  and  account  for  costs  incurred  by 
NASD  members  who  are  required  to 
report.'^  The  Commission  notes  that  the 
NASD/TRACE  Rules  as  proposed  do  not 
contain  proposed  fees  for  distributing 
reported  data.  Thus,  this  approval  order 
does  not  address  the  issue  of  fees.  As 
noted  above,  the  NASD  is  required  to 
file  a  proposed  rule  change  with  the 
Commission  prior  to  imposing  fees,  and 
the  Commission  must  find  that  those 
fees  are  reasonable  and  not  unfairly 
discriminatory  under  the  Act.^* 


•'  See  Securities  Exchange  Act  Release  No.  42201 
(December  3.  1999),  64  FR  69305  (December  10. 
1999).  See  also.  Securities  Exchange  Act  Release 
No.  43616  (November  24,  2000).  65  FR  71174 
(November  29.  2000)  (requesting  comment  on  the 
amended  TRACE  proposal). 

"  See  Wachovia  Letter,  Appendix  A. 

•*  See  Thomson  Letter,  Appendix  A.  See  also 
McFadden  Letter;  TBMA  Letter,  Appendix  A;  Datek 
Letter:  Schwab  Letter;  Morgan  Letter,  Appendix  B. 


<x  See  A.G.  Edwards  Letter;  D.A.  Davidson  Letter; 
Edward  Jones  Letter;  Freeman  Letter;  Garban  Letter: 
Legg  Mason  Letter:  Liberty  Letter;  Schwab  Letter; 
SL\  Letter;  Sloan  Letter:  TBMA  Letter:  Wachovia 
Letter;  Zions  Bank  Letter,  Appendix  A. 

«  See  RMOA  Letter,  Appendix  B. 

^  In  its  Response  Letter,  the  NASD  noted  that  any 
proposal  to  shorten  the  one  hour  reporting  period 
to  15  minutes  would  require  the  filing  of  a  rule 
proposal  pursuant  to  Section  19(b)(1)  of  the  Act. 
The  NASD  represented  that  in  developing  such  a 
proposal  it  will  give  substantial  weight  to  the 
industry's  timeline  for  implementing  T-t-l.  See 
Response  Letter,  note  47  supra. 

9'  See  HAS  Letter;  Bear  Steams  Letter;  Freeman 
Letter:  Garban  Letter;  IQ  Letter;  Lazard  Letter;  Legg 
Mason  Letter;  Merrill  Letter;  Morgan  Letter;  Schwab 
Letter;  TBMA  Letter;  Warburg  Letter,  Appendix  A: 
Phlx  Letter;  Schwab  Letter,  Appendix  B.  See  also 
Phlx/Bloomberg  Letter  (arguing  that  proposal  would 
cast  the  SEC  into  a  ratemaking  role).  Appendix  A. 

"■  See  discussion  supra.  Section  V.B. 


K.  Impact  on  Competition,  Efficiency 
and  Capital  Formation 

Section  3(f)  of  the  Act  requires  that 
the  Commission  consider  whether  the 
NASD's  proposal  will  promote 
efficiency,  competition,  and  capital 
formation.^^  As  described  above,  the 
NASD  proposal  followed  a  Commission 
staff  review  of  the  debt  market. 
Specifically,  in  1998  Commission  staff 
reviewed  the  market  for  debt  securities 
in  the  U.S.,  with  particular  emphasis  on 
the  state  of  price  transparency.  One  of 
the  chief  goals  of  the  review  was  to 
identify  specific  inadequacies  in  the 
availability  of  pricing  information  in  the 
various  market  segments.  The  review 
focused  on  five  segments  of  the  debt 
market:  U.S.  Treasury  and  Federal 
Agency  Bonds;  mortgage-backed 
seciuities  and  other  structured  products; 
corporate  bonds;  municipal  bonds;  and 
foreign  sovereign  bonds.  Commission 
staff  interviewed  over  thirty 
organizations,  including  trade 
associations,  SROs,  government 
agencies,  interdealer  brokers, 
information  vendors,  bond  dealers, 
institutional  investors,  clearing 
agencies,  and  electronic  trading  system 
operators.  The  staff  concluded  that  the 
quality  of  pricing  information  available 
in  the  market  for  government  bonds  was 
good,  but  that  information  available  on 
high  yield  corporate  bonds  was 
relatively  poor,  and  that  pricing 
information  on  investment  grade 
corporate  bonds  fell  between  high  yield 
corporate  bonds  and  government  bonds 
in  terms  of  quality. 

The  staff  concluded  that  real-time 
transaction  reporting  for  corporate 
bonds,  in  addition  to  improving  the 
transparency  oif  the  corporate  debt 
market,  woiild  also  provide  a  sound 
basis  for  surveillance  of  that  market.  As 
a  result  of  the  findings  of  the  review. 
Chairman  Levitt  requested  the  NASD  to 
undertake  the  current  TRACE  initiative. 

The  Commission  believes  that  the 
NASD/TRACE  Rules  represent  a 
reasonable  effort  by  the  NASD  to 
enhance  the  quality  of  the  OTC 
corporate  debt  market  by  providing 
more  information  to  investors  and  other 
market  participants,  thus  increasing 
overall  market  transparency.  While  the 
NASD/TRACE  Rules  provide  for  a 
centralized  collection  and 
dissemination  of  bond  transaction  data, 
this  centralized  collection  is  needed  to 
create  a  complete  surveillance  database. 
It  does  not  create  an  exclusive  means  of 
collecting  and  distributing  that 
information  to  investors.  The  NASD/ 
TRACE  Rules  also  will  improve 


»»15U.S.C.  78c(f). 
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surveillance  of  the  OTC  corporate  debt 
market.  Moreover,  they  may  create  an 
opportimity  for  vendors  and  broker- 
dealers  to  market  analytical  tools  to 
interpret  the  data.  In  addition,  the 
Commission  believes  that  the  NASD/ 
TRACE  Rules  proposal  should  promote 
competition  and  capital  formation  by 
encouraging  increased  participation  in 
the  corporate  bond  market  by  broker, 
dealers,  and  investors.  Finally,  the 
Commission  believes  that  broad  public 
availability  of  transaction  information 
will  increase  the  fairness  and  efficiency 
of  the  debt  markets  and  thereby  foster 
investor  confidence  in  those  markets. 
Enhanced  investor  confidence,  in  tuim, 
may  yield  increased  investor 
participation  in  the  markets,  which  in 
turn  would  lead  to  greater  liquidity  in 
the  markets. 

VL  Accelerated  Approval  of 
Amendment  No.  4 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  4  to  the 
proposal  prior  to  the  thirtieth  day  after 
the  date  of  publication  of  notice  of  filing 
thereof  in  the  Federal  Register.  First,  in 
response  to  comment.  Amendment  No. 
4  deletes  proposed  Rule  6231(a)  which 
required  NASD  members  to  report  to 
TRACE  the  same  transaction 
information  that  the  member  provides  to 
its  registered  clearing  agency  for 
clearance  and  settlement,  by  the  time 
the  member  transmits  that  information 
to  its  clearing  agency. 

Second,  Amendment  No.  4  withdraws 
the  NASD's  earlier  undertaking  to 
register  as  a  securities  information 
processor.  As  discussed  supra,  the 
Commission  believes  that  die  Act 
provides  it  with  substantially  similar 
oversight  of  the  NASD's  operation  of 
TRACX  whether  it  registers  as  a 
seciirities  information  processor  or  not. 

In  addition,  Amendment  No.  4  adds 
language  to  Rule  6260(a)  that  provides 
for  the  NASD  to  immediately 
disseminate  transaction  information  on 
the  "FIPS  50." »«'  This  language  was 
inadvertently  omitted  from  Rule  6260(a) 
in  the  NASD's  amended  proposal; 
however,  the  language  was  included  in 
the  notice  of  the  original  proposal  and 
in  the  description  of  transaction 
dissemination  contained  in  the  NASD's 
Amendment  No.  2. 

The  proposed  changes  to  the 
definition  of  "TRACE-eligible 
securities"  in  Amendment  No.  4  clarify 
the  rules  by  inserting  exclusions  from 
reporting  that  were  contained  in  the 
narrative  of  the  original  filing. 
Amendment  No.  4  also  narrows  the 
reporting  requirement  so  as  not  to 


"  See  supra  note  16. 


include  certain  investment  grade 
securities  issued  pursuant  to  section 
4(2)  of  the  1933  Act,  but  not  sold  or 
traded  under  Rule  144A.  The 
Commission  believes  that  this  change 
will  not  substantially  alter  the  scope  of 
reporting  required  under  the  NASD/ 
TRACE  Rules. 

Finally,  the  revised  implementation 
schedule  provides  180  days  time  for  the 
industry  to  prepare  for  TRACE  after 
technical  specifications  are  made 
available,  rather  than  180  days  after 
Commission  approval.  This  change 
responds  to  commenters  suggestions, 
and  the  Commission  believes  that 
commenters  would  likely  welcome  the 
additional  time  to  prepare  for  TRACE. 

Other  changes  effected  by 
Amendment  No.  4  are  technical  in 
nature  and  were  added  for  clarification 
only. 

For  these  reasons,  the  Commission 
finds  good  cause,  consistent  with 
sections  15A(b)(6)  and  19(b)(2)  of  the 
Act,  to  accelerate  approval  of 
Amendment  No.  4  to  the  proposed  rule 
change. 

Vn.  Solicitation  of  Conunenti 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  No. 
4,  including  whether  Amendment  No.  4 
is  consistent  with  the  Act.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Seciirities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copjdng  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-99-65  and  should  be 
submitted  by  February  20,  2001. 

Vm.  Condusion 

For  the  reasons  discussed  above,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  Act  and  the  rules 
and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (SR-NASD-99- 
65),  as  amended,  be  and  hereby  is 
approved,  and  that  Amendment  No.  4 


thereto  is  approved  on  an  accelerated 
basis. 

By  the  Conunission. 
Margaret  H.  McFariand, 

Deputy  Secretary. 

Appendix  A — ^List  of  Comment  Letters 
NASD's  Original  Trace  Proposal  SR- 
NASD-49-65 

1.  Letter  from  William  T.  Dolan.  Briggs  and 
Morgan,  to  Jonathan  G.  Katz,  Secretary. 
Securities  and  Exchange  Commission,  dated 
January  14,  2000  ("Briggs  and  Morgan 
Letter"). 

2.  Letter  from  Thomas  Saigant.  President, 
Regional  Municipal  Operations  Association, 
to  Jonathan  G.  Katz,  Secretary.  Securities  and 
Exchange  (Commission,  dated  January  27. 
2000  ("RMOA  Letter "). 

3.  Letter  from  Douglas  L  Williams. 
Executive  Vice  President.  Wachovia 
Securities.  Inc..  to  Jonathan  G.  ICatz. 
Secretary,  Securities  and  Exchange 
Commission,  dated  February  4,  2000 
("Wachovia  Letter"). 

4.  Letter  from  Dennis  J.  Dirks,  Chief 
Operating  Officer,  The  Depository  Trust  ft 
Clearing  Corporation,  to  Jonathan  G.  Katz. 
Secretary,  Securities  and  Exchange 
Commission,  dated  February  8. 2000  ("DTC 
Letter"). 

5.  Letter  from  Kreg  Jones,  Sr.  Vice 
President,  and  George  Tootle.  Vice  President. 
D.A.  Davidson  &  Co.,  to  Jonathan  G.  Katz. 
Secretary,  Securities  and  Exchange 
Commission,  dated  February  7,  2000  ("D.A 
Davidson  Letter"). 

6.  Letter  from  Thomas  J.  Westphal. 
Principal,  Operations,  Edward  Jones,  to 
Jonathan  G.  Katz.  Secretary,  Securities  and 
Exchange  Commission,  dated  February  4, 
2000  ("Edward  Jones  Letter").  _ 

7.  Letter  from  Thomas  M.  Likovich, 
Managing  Director.  U.S.  High  Grade  Credit 
Trading,  to  Jonathan  C.  Katz,  Secretary, 
Securities  and  Exchange  Commission,  dated 
February  8,  2000  ("Merrill  Letter"). 

8.  Letter  from  Louis  J.  Scotto,  President, 
Liberty  Brokerage  Securities,  Inc..  to  Jonathan 
G.  Katz.  Secretary.  Securities  and  Exchange 
Commission,  dated  February  7,  2000 
("Liberty  Letter"). 

9.  Letter  from  Amy  B.R.  Lancellotta.  Senior 
Counsel.  Investment  Company  Institute,  to 
Jonathan  G.  Katz.  Secretaiy,  Securities  and 
Exchange  Commission,  dated  February  8. 
2000  ( "ICI  Letter"). 

10.  Letter  from  Kenneth  deRegt.  Managing 
Director.  Morgan  Stanley  ft  Co.  Incorporated, 
to  Jonathan  G.  Katz,  Secretary,  Sectirities  and 
Exchange  Commission,  dated  February  8. 
2000  ("Morgan  Letter"). 

11.  Letter  from  Mah-Anne  Pisarri,  Pickard 
and  Djinis  LLP,  on  behalf  of  Thomson 
Financial,  to  Jonathan  G.  Katz,  Secretary. 
Securities  and  Exchange  Commission,  dated 
February  8.  2000  ("Thomson  Letter"). 

12.  Letter  from  Rene  L  Robert.  President. 
AdvantageData.com,  to  Jonathan  G.  Katz. 
Secretaiy,  Securities  and  Exchange 
Commission,  dated  February  7,  2000 
("Advantage  Letter"). 

13.  Letter  from  Alan  M.  Green.  Managing 
Partner,  McFadden,  Farrell  &  Smith,  to 
Jonathan  G.  Katz,  Secretary,  Securities  and 
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Exchange  Commission,  dated  February  7, 
2000  C'McFadden  Letter"). 

14.  Letter  from  F.  Harlan  Batrus,  Managing 
Director,  Lazard  Freres  &  Co,  LLC,  to 
Jonathan  G.  Katz,  Secretary,  Securities  and 
Exchange  Commission,  dated  February  9. 
2000  ("Lazard  Letter"). 

15.  Letter  from  Richard  E.  Thomburgh. 
Vice  Chairman  of  the  Executive  Board, 
Member  of  the  Credit  Suisse  Group  Executive 
Board,  Credit  Suisse  First  Boston,  to  Jonathan 
G.  Katz,  Secretary,  Securities  and  Exchange 
Commission,  dated  February  8,  2000  ("CSFB 
Letter"). 

16.  Letter  from  Salvatore  Trani,  President, 
Garban  Corporates  LLC,  to  Jonathan  G.  Katz, 
Secretary,  Securities  and  Exchange 
Commission,  dated  February  9.  2000 
("Garban  Letter"). 

17.  Letter  from  J.P.  Lademark,  Senior  Vice 
President,  Schwab  Capital  Markets  &  Trading 
Group,  Charles  Schwab  &  Co.,  Inc..  to 
Jonathan  G.  Katz,  Secretary,  Securities  and 
Exchange  Commission,  dated  February  11, 
2000  ("Schwab  Letter"). 

18.  Letter  from  James  F.  Smith,  President, 
Freeman  Securities  Company,  Inc.,  to 
Jonathan  G.  Katz,  Secretary,  Securities  and 
Exchange  Commission,  dated  February  10, 
2000  ("Freeman  Letter"). 

19.  Letter  from  Noland  Cheng,  Chairman, 
Fixed  Income  Transparency  Subcommittee  of 
SIA's  Operations  Committee,  Securities 
Industry  Association,  to  Jonathan  G.  Katz, 
Secretary,  Securities  and  Exchange 
Commission,  dated  February  10.  2000  ("SLA 
Letter"). 

20.  Letter  &t>m  Robert  Wolf.  Managing 
Director.  Warburg  Dillon  Read  LLC,  to 
Jonathan  G.  Katz,  Secretary,  Securities  and 
Exchange  Commission,  dated  February  9. 
2000  ("Warburg  Letter"). 

21.  Letter  ft^m  Joseph  A.  Sullivan,  Senior 
Vice  President  and  Director,  Fixed  Income 
Group,  Legg  Mason  Wood  Walker, 
Incorporated,  to  Jonathan  G.  Katz,  Secretary, 
Securities  and  Exchange  Commission,  dated 
February  10,  2000  ("Legg  Mason  Letter"). 

22.  Letter  from  Robert  G.  Knox,  Zions  Bank 
Capital  Markets.  Zions  First  National  Bank, 
to  Jonathan  G.  Katz,  Secretary.  Securities  and 
Exchange  Commission,  dated  February  10, 
2000  ("Zions  Bank  Letter"). 

23.  Letter  from  Ronald  J.  Kessler,  Corporate 
V.P.  &  Director  of  Operations,  and  Gregory  C. 
Menne,  Sr.  V.P.  &  Director  of  Fixed  Income, 
A.G.  Edwards  &  Sons,  Inc..  to  Jonathan  G. 
Katz,  Secretary,  Securities  and  Exchange 
Commission,  dated  February  10,  2000  ("A.G. 
Edwards  Letter"). 

24.  Letters  from  David  DeLucia,  Managing 
Director,  Donaldson,  Lufkin  &  Jenrette.  to 
Jonathan  G.  Katz,  Secretary,  Securities  and 
Exchange  Commission,  dated  February  9, 
2000  and  February  23,  2000  (collectively, 
"DLJ  Letter").* 

25.  Letter  from  William  H.  James  m,  1999 
Chairman  Corporate  Bond  Division;  Vincent 
P.  Murray,  2000  Chairman,  Corporate  Bond 
Division;  Ferdinand  Masucci,  2000  Vice 
Chairman,  Corporate  Bond  Division,  The 
Bond  Market  Association,  to  Jonathan  G. 
Katz,  Secretary,  Securities  and  Exchange 
Commission,  dated  February  9,  2000 
("TBMA  Letter"). 

26.  Letter  bom  Joseph  W.  Sack,  Executive 
Director,  and  Judith  D.  Donahue,  The  Capital 


Group  Chairman,  The  Bond  Market 
Association,  Asset  Managers  Forum,  to 
Jonathan  G.  Katz,  Secretary,  Securities  and 
Exchange  Conunission,  dated  February  11, 
2000  ("AMF  Letter"). 

27.  Letter  from  Robert  B.  Sloan  to 
Secretary,  Securities  and  Exchange 
Commission,  dated  February  14,  2000 
("Sloan  Letter"). 

28.  Letter  from  Warren  J.  Spector,  Senior 
Managing  Director,  Bear  Stearns  &  Co.,  Inc., 
to  Jonathan  G.  Katz,  Secretary,  Securities  and 
Exchange  Conmiission,  dated  February  10, 
2000  ("Bear  Steams  Letter"). 

29.  Letter  from  Stephen  J.  Gallagher, 
Managing  Director,  Global  High  Grade 
Trading,  Banc  of  America  Securities  LLC,  to 
Jonathan  G.  Katz,  Secretary,  Securities  and 
Exchange  Commission,  dated  February  10. 
2000  ("BAS  Letter"). 

30.  Letter  from  Steven  Berkenfeld, 
Managing  Director,  Lehman  Brothers,  to 
Jonathan  G.  Katz.  Secretary,  Securities  and 
Exchange  Commission,  dated  February  10, 
2000  ("Lehman  Letter"). 

31.  Letter  from  Brian  Riano.  Managing 
Director.  Corporate  Bond  Secondary  Trading, 
Salomon  Smith  Barney,  to  Jonathan  G.  Katz, 
Secretary,  Securities  and  Exchange 
Commission,  dated  February  23,  2000 
("Salomon  Letter"). 

32.  Letter  from  David  Russell,  Jr.,  Cove  Hill 
Consulting.  Inc..  to  Jonathan  G.  Katz. 
Secretary,  Securities  and  Exchange 
Commission,  dated  February  10,  2000  ("Cove 
Hill  Utter"). 

33.  Letter  from  Sarah  Cohen.  Director. 
Fixed  Income  Syndicate.  ABN-AMRO. 
Incorporated,  to  Jonathan  G.  Katz.  Secretary. 
Securities  and  Exchange  Conunission.  dated 
February  9,  2000  ("ABN  AMRO  Letter"). 

34.  Letter  from  Kevin  M.  Foley,  Bloomberg 
L.P.,  to  Jonathan  G.  Katz.  Secretary, 
Securities  and  Exchange  Commission,  dated 
February  15,  2000  ("Bloomberg  Letter"). 

35.  Letter  from  Meyer  S.  Frucher, 
Philadelphia  Stock  Exchange,  Inc.,  and  Kevin 
M.  Foley,  Bloomberg  L.P.,  to  Jonathan  G. 
Katz.  Secretary.  Securities  and  Exchange 
Commission,  dated  February  15,  2000 
("Phlx/Bloomberg  Letter"). 

36.  Letter  from  Peter  Fenichel,  Senior  Vice 
President,  Instinet  Fixed  Income,  Instinet 
Corporation,  to  Jonathan  G.  Katz.  Secretary. 
Securities  and  Exchange  Commission,  dated 
April  4,  2000  ("Instinet  Letter"). 

37.  Letter  from  Eric  Broder,  Partner, 
Director  of  Operations,  J.C.  Bradford  &  Co.,  to 
Jonathan  G.  Katz,  Secretary,  Securities  and 
Exchange  Commission,  dated  February  11, 
2000  ("J.C.  Bradford  Letter"). 

38.  Letter  from  Dwight  D.  Churchill,  Senior 
Vice  President  and  Bond  Group  Leader, 
Fidelity  Investments,  to  Jonathan  G.  Katz, 
Secretary,  Securities  and  Exchange 
Commission,  dated  February  28.  2000 
("Fidelity  Letter"). 

*  Donaldson.  Lufkin  &  Jenrette  submitted 
two  comment  letters,  the  second  elaborating 
on  points  made  in  the  Hrst.  For  ease  of 
reference,  both  letters  are  collectively 
referred  to  as  the  "DLJ  Letter." 


Appendix  B — List  of  Comment  Letters: 
Amendment  Nos.  2  and  3  to  SR-NASD-99- 
65 

1.  Letter  from  Thomas  Sargant,  President, 
Regional  Municipal  Operations  Association, 
to  Jonathan  G.  Katz,  Secretary,  Securities  and 
Exchange  Commission,  dated  December  13, 
2000  ("RMOA  Letter"). 

2.  Letter  from  William  H.  James.  ID,  1999 
Chairman,  Corporate  Bond  Division,  Vincent 
Murray,  2000  Chairman,  Corporate  Bond 
Division,  and  Thomas  Thees,  2001  Chairman, 
Corporate  Bond  Division,  The  Bond  Market 
Association,  to  Jonathan  G.  Katz.  Secretary. 
Securities  and  Exchange  Conunission.  dated 
December  20,  2000  ("TBMA  Letter"). 

3.  Letter  from  Barry  E.  Simmons,  Associate 
Counsel,  Investment  Company  Institute,  to 
Jonathan  G.  Katz,  Secretary,  Securities  and 
Exchange  Commission,  dated  December  20. 
2000  ("ICI  Letter"). 

4.  Letter  from  Zoe  Cruz.  Managing  Director, 
Morgan  Stanley  Dean  Witter,  to  Jonathan  G. 
Katz.  Secretary,  Securities  and  Exchange 
Commission,  dated  December  20,  2000 
("Morgan  Letter"). 

5.  Letter  from  W.  Hardy  Callcott,  Senior 
Vice  President  &  General  Counsel,  Charles 
Schwab  &  Co.,  Inc.,  to  Jonathan  G.  Katz. 
Secretary,  Securities  and  Exchange 
Commission,  dated  December  20,  2000 
("Schwab  Letter"). 

6.  Letter  from  Noland  Cheng.  Chairman, 
Fixed  Income  Transparency  Subcommittee  of 
Securities  Industry  Association  Operations 
Committee,  to  Jonathan  G.  Katz.  Secretary, 
Securities  and  Exchange  Commission,  dated 
December  21.  2000  ("SIA  Letter"). 

7.  Letter  from  Eleanor  Davis  Ainspan, 
Chairperson,  T+1  Streetside  Fixed  Income 
Working  Group,  SIA.  to  Jonathan  G.  Katz, 
Secretary,  Securities  and  Exchange 
Commission,  dated  December  21,  2000 
("SL\/Streetside  Letter"). 

8.  Letter  from  Kevin  M.  Foley,  Bloomberg 
L.P.,  to  Jonathan  G.  Katz,  Secretary, 
Securities  and  Exchange  Commission,  dated 
December  22,  2000  ("Bloomberg  Letter"). 

9.  Letter  from  Edward  J.  Nicoll,  Chairman 
and  Chief  Executive  Officer,  Datek  Online 
Holdings  Corp..  to  Jonathan  G.  Katz, 
Secretary,  Securities  and  Exchange 
Commission,  undated,  received  by  e-mail  on 
December  26,  2000  ("Datek  Letter"). 

10.  Letter  from  Meyer  S.  Frucher, 
Chairman  and  Chief  Executive  Officer, 
Philadelphia  Stock  Exchange,  Inc.,  to 
Jonathan  G.  Katz,  Secretary,  Securities  and 
Exchange  Commission,  dated  December  26. 
2000  ("Phlx  Letter"). 

11.  Letter  from  Dennis  J.  Dirks.  Chief 
Operating  Officer,  Depository  Trust  & 
Clearing  Corporation,  to  Jonathan  G.  Katz. 
Secretary,  Securities  and  Exchange 
Commission,  dated  December  28,  2000 
("DTC  Letter"). 

12.  Letter  from  Christopher  A.  Taylor. 
Executive  Director,  Municipal  Securities 
Rulemaking  Board,  to  Jonathan  G.  Katz, 
Secretary,  Securities  and  Exchange 
Commission,  dated  January  3,  2001  ("MSRB 
Letter"). 

13.  Letter  from  Peter  Rich.  Senior  Vice 
President,  Government  and  Regulatory 
Affairs,  Instinet  Fixed  Income,  Instinet 
Corporation.  Inc.,  to  Jonathan  G.  Katz. 
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Secretary,  Securities  and  Exchange 
Commission,  dated  January  5.  2000  ("IFI 
Letter"). 

[FR  Doc.  01-2440  Filed  1-26-01;  8:45  amj 
BHJJNG  CODE  M10-01-P 


SOCIAL  SECURITY  ADMINISTRATION 

Statement  of  Organization,  Functions 
and  Delegations  of  Authority 

This  statement  amends  Part  S  of  the 
Statement  of  the  Organization, 
Functions  and  Delegations  of  Authority 
which  covers  the  Social  Security 
Administration  (SSA).  Chapter  S2 
covers  the  Deputy  Commissioner, 
Operations.  Notice  is  given  that 
Subchapter  S2N,  the  Office  of  Public 
Service  and  Operations  Support 
(OPSOS),  is  being  amended  to  reflect 
the  establishment  of  the  Division  of 
Systems  Seciuity  and  Program  Integrity 
(S2NE)  imder  the  Associate 
Commissioner  for  Public  Service  and 
Operations  Support.  The  remaining 
divisions  in  OPSOS  are  being  retitled  to 
more  acciu^tely  reflect  their  functions. 
The  functions  in  two  of  the  three 
existing  divisions  are  being  realigned. 
The  new  material  and  changes  are  as 
follows: 

Section  S2N.10    The  Office  of  Public 
Service  and  Operations 

Support — (Organization) 

Retitle 

D.  The  "Division  of  Service  Delivery 
and  Program  Pohcy"  (S2NA)  to  the 
"Division  of  Program  Policy  and 
Operations"  (S2NA). 

E.  The  "Division  of  Operations 
Management"  (S2NB)  to  the  "Division 
of  Operations  Analysis  and  Customer 
Service"  (S2NB). 

F.  The  "Division  of  Resoiuce  and 
Management  Information"  (S2NC)  to  the 
"Division  of  Resource  Management  and 
Employee  Services"  (S2NC). 

Establish 

G.  The  Division  of  Systems  Security 
and  Program  Integrity  (S2NE). 

Section  S2N.20    The  Office  of  Public 
Service  and  Operations 

Support — (Functions) 

C.  The  Immediate  Office  of  the 
Associate  Commissioner  for  Public 
Service  and  Operations  Support  (S2N): 
Delete  the  final  sentence,  i.e., 
"Coordinates  and  implements  a 
comprehensive  DCO  nationwide 
program  to  focus  on  systems  security 
and  programmatic  fraud." 


Retitle 

D.  The  "Division  of  Service  Delivery 
and  Program  Policy"  (S2NA)  to  the 
"Division  of  Program  Policy  and 
Operations"  (S2NA). 

Delete 

Fimctional  statement  niunbers  7 
through  12. 

Retitle 

E.  The  "Division  of  Operations 
Management"  (S2NB)  to  the  "Division 
of  Operations  Analysis  and  Customer 
Service"  (S2NB). 

Delete 

Fimctional  statement  ntunber  5. 

Add 

5.  Participates  with  appropriate  policy 
components  in  SSA  to  provide  clear, 
accurate  and  timely  notices  to  the 
public  and  to  fully  utilize  automation  to 
reduce  the  need  for  manually  prepared 
notices. 

6.  Develops  and  recommends  to  DCO 
standards  and  practices  for  national  and 
international  delivery  of  services.  Plans, 
implements  and  evaluates  the  full  range 
of  SSA's  service  to  the  public. 

7.  Establishes  service  delivery 
policies.  Develops  and  evaluates 
standards  for  measuring  service  to  the 
public  to  ensiu^  that  quality,  efficient 
and  compassionate  service  is  provided. 

8.  Plans,  conducts  and  evaluates 
public  information/referral  programs  to 
ensiu-e  Agency  and  other  public  and 
private  services  are  effectively  provided 
to  the  community  within  the  guidelines 
and  direction  provided  by  the  Agency. 
Ensiues  SSA's  public  affairs/ 
information  efforts  are  implemented 
effectively  and  efficiently  within  DCO 
components. 

9.  Establishes  policies  and  develops 
criteria  on  field  office  accessibility 
(hoiu^  of  service,  size  of  field  offices, 
type  and  location  of  services,  etc.). 

10.  Directs  the  plaiming,  analysis  and 
evaluation  of  field  office  structure  and 
develops  innovative  concepts  for  the 
future  role  of  DCO  components, 
including  improvements  in  service. 

Retitle 

F.  The  "Division  of  Resource  and 
Management  Information"  (S2NC)  to  the 
"Division  of  Resource  Management  and 
Employee  Services"  (S2NC). 

Establish 

G.  The  Division  of  Systems  Security 
and  Program  Integrity  (S2NE). 

1.  Coordinates  and  implements  a 
comprehensive  DCO  nationwide 
program  to  focus  on  systems  security 
and  programmatic  fraud. 


2.  Conducts  nationwide  analyses  and 
studies  to  identify  potential  problems 
and  develops  guidelines/procedures  to 
ensure  an  effective  and  efficient 
Operations  seciuity  and  integrity 
program. 

3.  Develops  and  maintains  a 
comprehensive  national  program  to 
focus  attention  on  combating 
beneficiary  and  recipient  fraud  and 
develops  recommendations  for 
improving  operational  policy, 
procedures  and  internal  controls  to 
prevent  recurrence. 

4.  Assesses  security  vulnerabilities. 
Evaluates  overall  plans  and  proposals 
for  major  Agency  and  interagency 
security  projects  and  provides  analysis 
for  use  in  security  program  planning, 
implementation,  evaluation  and 
modification  efforts. 

5.  Implements  national  level  guidance 
in  Agency  standards,  guidelines,  or 
policies  for  major  security  programs. 

6.  Provides  direction  and 
coordination  to  the  activities  of  the 
Regional  Centers  for  Security  and 
Integrity. 

7.  Ensures  that  training  on  security 
and  program  integrity  is  available  and 
maintains  a  continuing  awareness 
program. 

8.  Develops  or  interprets  general 
policy  direction  for  application  on  an 
organization-wide  basis  and  conducts 
oversight  reviews  on  the  effectiveness  of 
programs  and  practices. 

9.  Advises  top-level  DCO  executives 
and  security  managers  on  new 
developments  and  advances  in  security 
techniques  and  keeps  them  informed  of 
sensitive  issues  regarding  beneficiary/ 
recipient  fraud,  employee  fraud  and 
systems  abuses. 

10.  Creates  workflows  and  processes 
with  systemic  safeguards  to  prevent 
errors  and  ensure  a  full  audit  trail  for 
automated  and  paper  products. 

11.  Provides  direction  and 
coordination  on  sensitive  cases 
involving  employee  fraud  and  abuse, 
including  providing  guidance  to 
Operations  executives  regarding  the 
appropriate  disciplinary  action. 

12.  Serves  as  Operations 
representative  on  the  Agency's  Critical 
Infrastructure  Response  Team 
responsible  for  responding  to  external 
and  internal  threats  to  the  Agency's 
systems  architecture. 

13.  Develops  Operations  systems 
access  matrixes  for  new  and/or  existing 
applications  to  support  the  Agency's 
policy  of  least  privilege  access  to  SSA's 
various  computer  systems  and  monitors 
the  profiles  created  to  ensure  the  level 
of  access  is  appropriate  based  on  job 
duties  and  function  of  the  application. 
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14.  Develops  and  coordinates 
nationwide  analysis  and  monitoring  by 
the  Regional  Centers  for  Security  and 
Integrity  of  the  user  accoiuits 
established  within  SSA's  network 
systems  architecture  to  identify 
vulnerabilities  and  monitor  compliance. 

15.  Provides  direction  and  guidance 
to  Operations  executives  regarding 
seciirity  and  privacy  issues  in 
connection  with  advances  in  the  areas 
of  electronic  commerce,  internet 
applications  and  intranet  websites. 

Paul  D.  Barnes. 

Deputy  Commissioner  for  Human  Resources. 
|FR  Doc.  01-2456  Filed  1-26-01;  8:45  am] 
BNJJNQ  CODE  4191-«2-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  Of  the  Secretary 

Aviation  Proceedings,  Agreements 
Filed  During  the  Weeic  Ending 
December  8, 2000 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within 
21  days  after  the  filing  of  the 
application. 

Docket  Number:  OST-2000-8496 
Date  Filed:  December  8,  2000 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 
PTC  COMP  0733  dated  8  December 

2000 
Mail  Vote  098— Resolution  024c 

(Amending) 
Conversion  of  Local  Currency 
Amounts  for  Combination/ 
Construction  Purposes 
Intended  effective  date:  1  January 
2001 

Dorothy  Y.  Beard, 

Federal  Register  Liaison. 

[PR  Doc.  01-2457  Filed  1-26-01;  8.45  am) 

BUJNO  CODE  4»10-6a-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  ttte  Secretary 

Aviation  Proceedings,  Agreements 
Hied  During  ttie  Weeic  Ending 
December  15, 2000 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within 
21  days  after  the  filing  of  the 
application. 

Docket  Number:  OST-2000-8523 


Date  Filed:  December  12,  2000 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 
CTC  COMP  0330  dated  12  December 

2000 
Mail  Vote  100— Resolution  033d 
Currency  Names,  Codes,  Rounding  off 

Units  and 
Acceptability  of  Currencies 

(Amending) 
Amend  rounding  units  for  the  French 

Franc 
Intended  effective  date:  1  January 
2001 
Docket  Number:  OST-2000-8534 
Date  Filed:  December  12.  2000 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 
PTC3  0460  dated  8  December  2000 
TC3  between  Japan,  Korea  and  South 

Asian  Subcontinent 
Expedited  Resolution  002ss 
PTC3  0461  dated  8  December  2000 
TC3  between  Japan,  Korea  and  South 

East  Asia 
Expedited  Resolutions  002bb,  081  pp 
PTC3  0462  dated  8  December  2000 
TC3  between  Japan,  Korea  and  South 

East  Asia 
Expedited  Resolution  002gg 
PTC3  0463  dated  8  December  2000 
TC3  between  Japan.  Korea  and  South 

West  Pacific 
Expedited  Resolutions 
Intended  effective  date:  15  January,  1 
February  2001 
Docket  Number:  OST-2000-8535 
Date  Filed:  December  12.  2000 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 
PTC3  0456  dated  8  December  2000 
TC3  Within  South  East  Asia 

Expedited  Resolution  r002hh 
PTC3  0457  dated  8  December  2000 
TC3  Within  South  West  Pacific 

Expedited  Resolutions  002ii.  078 
PTC3  0458  dated  8  December  2000 
TC3  Between  South  East  Asia  and 

South  Asian 
Subcontinent  Expedited  Resolution 

002rr 
PTC3  0459  dated  8  December  2000 
TC3  Between  South  Asian 

Subcontinent  and  South  West 
Pacific  Expedited  Resolutions  002j|, 

080CC,  085UU 
Intended  effective  date:  15  January 
2001 
Docket  Number:  OST-2000-8539 
Date  Filed:  December  13.  2000 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 
PTC2  EUR  0349  dated  17  December 
2000 


TC2  Within  Europe  Resolutions  rl-r4 
PTC2  EUR  0352  dated  8  December 

2000 
TC2  Within  Europe  Resolution  r5-r41 
PTC2  EUR  0353  dated  8  December 

2000 
TC2  Within  Europe  Resolution  002oo 

r42 
Minutes— PTC2  EUR  0350  dated  21 

November  2000 
Tables— PTC2  EUR  FARES  0049 

dated  12  December  2000 
Intended  effective  date:  1  March  2001, 

1  April  2001, 
1  June  2001 
Docket  Number:  OST-2000-8553 
Date  Filed:  December  15,  2000 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 
PTC3  0455  dated  8  December  2000 
TC3  Within  South  Asian 

Subcontinent  Expedited 
Resolution  002i 
Intended  effective  date:  15  January 

2001 

Dorothy  Y.  Beard, 

Federal  Register  Liaison. 

[FR  Doc.  01-2458  Filed  1-26-01;  8:45  am) 

BHJJNG  COM  4«10-«2-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  ttie  Secretary 

Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  Q  During  ttte  Weeit 
Ending  DecemtMr  15, 2000 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  imder  subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  OST-1 995-297. 

Date  Filed:  December  11.  2000. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  January  2,  2001. 

Description:  Application  of  American 
Airlines.  Inc.  pursuant  to  49  U.S.C. 
section  41101, 14  CFR  Part  377  and 
subpart  Q,  applies  for  renewal  of 
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segment  4  of  its  3  certificate  for  Route 
389,  authorizing  scheduled  foreign  air 
transportation  of  persons,  property,  and 
mail  between  the  coterminal  points  New 
York.  New  York/Newark,  New  Jersey 
and  Miami,  Florida  and  the  coterminal 
points  Rio  de  Janeiro  and  Sao  Paulo. 
Brazil. 

Docket  Number:  OST-2000-8515. 

Date  Filed:  December  11,  2000. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  January  2.  2001. 

Description:  Application  of  American 
Airlines,  Inc.  pursuant  to  49  U.S.C. 
section  41101. 14  CFR  Part  377  and 
subpart  Q,  applies  for  renewal  of  its 
certificate  for  Route  583,  authorizing 
scheduled  foreign  air  transportation  of 
persons,  property,  and  mail  between 
San  Jose.  California,  and  Tokyo.  Japan, 
as  well  as  renewal  of  its  allocation  of  six 
associated  weekly  frequencies. 

Docket  Number:  OST-2000-8516. 

Date  Filed:  December  11.  2000. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  January  2,  2001. 

Description:  Application  of  American 
Airlines.  Inc.  pursuant  to  49  U.S.C. 
section  41101,  14  CFR  Part  377  and 
subpart  Q,  applies  for  renewal  of 
segments  1,2.  and  3  of  its  certificate  for 
Route  602,  authorizing  scheduled 
foreign  air  transportation  of  persons, 
property,  and  mail  from  points  in  the 
United  States  to  London  and  other 
points  in  Europe,  the  Middle  East, 
Africa,  and  Asia. 

Docket  Number:  OST-2000-8536. 

Date  Filed:  December  12.  2000. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  January  3,  2001. 

Description:  Application  of  Potomac 
Air.  Inc.  pursuant  to  49  U.S.C.  section 
41102  and  subpart  B.  applies  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  it  to  engage  in 
interstate  scheduled  air  transportation 
of  persons,  property,  and  mail. 

Dorothy  Y.  Beard, 

Federal  Register  Liaison. 
PR  Doc.  01-2459  Filed  1-26-01;  8:45  am] 
MUMQ  CODE  4910-62-l> 


DEPARTMENT  OF  TRANSPORTATION 

ice  of  the  Secretary 

ttice  of  Applications  for  Certificates 
Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  0  During  the  Weeit 
Ending  December  8, 2000 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 


Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  OST-2000-7559. 

Date  Filed:  December  7,  2000. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  December  19,  2000. 

Description:  Amended  Application  of 
Gemini  Air  Cargo,  Inc.  pursuant  to  DOT 
Order  2000-9-24  and  the  Notice  Setting 
Procedural  Schedule  for  New  Entrant 
Applicants,  Dated  November  24,  2000, 
Gemini  amends  its  certificate  of  public 
convenience  and  necessity  to  operate 
scheduled  foreign  air  transportation  of 
property  and  mail  between  points  in  the 
United  States,  on  the  one  hand,  and 
Manaus,  Brasilia,  Rio  de  Janeiro,  Sao 
Paulo,  Recife.  Porto  Alegre.  Belem,  Belo 
Horizonte.  and  Salvador  de  Bahia, 
Brazil,  on  the  other;  and  beyond  Brazil 
to  Argentina,  Uruguay,  Paraguay,  and 
Chile, 

Docket  Number:  OST-2000-7559. 

Date  Filed:  December  7,  2000. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  December  19,  2000. 

Description:  Amended  Application  of 
Evergreen  International  Airlines,  Inc. 
pursuant  to  the  Department's  November 
24,  2000  Notice,  applies  for  a  certificate 
of  public  convenience  and  necessity  to 
provide  scheduled  foreign  air 
transportation  of  property  and  mail 
between  a  point  or  points  in  the  United 
States,  on  die  one  hand,  and  Manaus, 
Brasilia.  Rio  de  Janefro.  Sao  Paulo. 
Recife,  Porto  Alegre,  Belem,  Belo 
Horizonte,  and  Salvador  de  Bahia, 
Brazil,  on  the  other,  via  intermediate 
points  and  beyond  Brazil  to  Argentina, 
Chile,  Uruguay  and  Paraguay.  Evergreen 
requests  in  addition  (i)  an  initial 
allocation  of  seven  weekly  frequencies 
to  implement  its  new  Brazil  service  and 
(ii)  authority  to  integrate  U.S. -Brazil 
authority  with  Evergreen's  other  all- 
cargo  certificate  and  exemption 
authority  and  to  commingle  traffic  on 
services  conducted  pursuant  to  such 
authority,  consistent  with  applicable 
agreements  between  the  U.S.  and 
foreign  countries.  This  amended 
application  supersedes  the  application 


Evergreen  previously  filed  in  this  docket 
on  October  12.  2000. 

Docket  Number:  OST-2000-7559. 

Date  Filed:  December  7.  2000. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  December  19,  2000. 

Description:  Amended  Application  of 
Atlas  Air.  Inc.  pursuant  to  49  U.S.C. 
41102  and  14  CFR  302.201  et  seq., 
renews  its  request  for  a  certificate  of 
public  convenience  and  necessify 
authorizing  Atias  to  engage  in 
scheduled  foreign  air  transportation  of 
property  and  mail  between  a  point  or 
points  in  the  United  States,  on  the  one 
hand,  and  Manaus.  Brasilia.  Rio  de 
Janeiro.  Sao  Paulo.  Recife,  Porto  Alegre. 
Belem.  Belo  Horizonte  and  Salvador  de 
Bahia.  Brazil,  on  the  other,  via 
intermediate  points  and  beyond  Brazil 
to  Argentina.  Uruguay,  Paraguay  and 
Chile.  Atlas  seeks  authorization  to 
integrate  this  authority  with  its  other 
all-cargo  certificate  and  exemption 
authority,  and  to  commingle  traffic  and 
services  conducted  pursuant  to  such 
authority,  to  the  extent  consistent  with 
applicable  agreements  between  the 
United  States  and  foreign  countries. 
Additionally.  Atlas  requests  U.S. 
designation  under  the  1989  Air 
Transport  Services  Agreement  between 
the  United  States  and  Brazil,  as 
amended,  and  an  award  of  ten  weekly 
U.S. -Brazil  all-cargo  wide-body 
frequencies  recenUy  declared  available 
for  assignment  to  the  fourth  designated 
U.S.  cargo  airline. 

Docket  Number:  OST-2000-8437. 

Date  Filed:  December  8,  2000. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  December  29,  2000. 

Description:  Amendment  #1  to  the 
Application  of  Aerotransporte  de  Carga 
Union.  S.A.  de  C.V..  request  authority  to 
operate  charters  pursuant  to  14  CFR 
212. 

Docket  Number:  OST-2000-8505. 

Date  Filed:  December  8,  2000. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  December  29.  2000. 

Description:  Application  of  Delta  Air 
Lines.  Inc.  pursuant  to  49  U.S.C.  41102 
and  41108  and  subpart  B,  applies  for 
renewal  of  its  certificate  of  public 
convenience  and  necessity  for  Route 
585,  which  authorizes  Delta  to  engage  in 
scheduled  foreign  air  transportation  of 
persons,  property  and  mail  between  the 
terminal  point  Los  Angeles,  California, 
and  the  terminal  point  Tokyo.  Japan. 
Delta  further  applies  for  renewal  of  its 
allocation  of  six  weekly  frequencies  to 
conduct  its  Los  Angeles-Tokyo  services. 

Docket  Number:  OST-2000-8506. 
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Date  Filed:  December  8,  2000. 

Due  Date  for  Answers,  (Conforming 
Applications,  or  Motion  to  Modify 
Scope:  December  29.  2000. 

Description:  Application  of  Delta  Air 
Lines,  Inc.  pursuant  to  49  U.S.C.  41102 
and  41108  and  subpart  B.  applies  for 
renewal  of  its  certificate  of  public 
convenience  and  necessity  for  Route 
586,  which  authorizes  Delta  to  engage  in 
scheduled  foreign  air  transportation  of 
persons,  property  and  mail  between  the 
terminal  point  Portland,  Oregon,  and 
the  terminal  point  Nagoya,  Japan.  Delta 
further  applies  for  renewal  of  its 
allocation  of  seven  weekly  frequencies 
to  conduct  United  States-Nagoya 
services. 

Dorothy  Y.  Board. 

Federal  Register  Liaison. 

[FR  Doc.  01-2460  Filed  1-26-01;  8:45  am) 

BUJNQ  CODE  4010-62-P 


DEPARTMENT  OF  TRANSPORTATION 

OfflM  Of  the  Secretary 

Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  Q  During  the  Week 
Eftding  December  1, 2000 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  imder  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  OST-2000-8413. 

Date  Filed:  November  28,  2000. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  December  19,  2000. 

Description:  Application  of  United 
Air  Lines,  Inc.  pursuant  to  49  U.S.C. 
41101, 14  CFR  parts  201,  302  and 
subpart  B,  applies  for  renewal  to  the 
extent  necessary,  of  its  Certificate  of 
Public  Convenience  and  Necessity  for 
Route  588  authorizing  services  between 
Chicago,  Illinois  and  Tokyo,  Japan. 

Docket  Number:  OST-2000-8437. 

Date  Filed:  November  29,  2000. 

Due  Date  for  Answers,  Conforrrung 
Applications,  or  Motion  to  Modify 
Scope:  December  20,  2000. 


Description:  Application  of 
Aerotransporte  de  Carga  Union,  S.A.  de 
C.V.  pursuant  to  49  U.S.C.  41302,  parts 
211,  302  and  subpart  B,  requests  a 
foreign  air  carrier  permit  authorizing  it 
to  engage  in  charter  foreign  air 
transportation  of  property  and  mail 
between  a  point  or  points  in  Mexico,  on 
the  one  hand,  and  a  point  or  points  in 
the  United  States,  on  the  other  hand. 

Docket  Number:  OST-2000-8445. 

Date  Filed:  November  30,  2000. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  December  21,  2000. 

Description:  Application  of  Polar  Air 
Cargo,  Inc.  pursuant  to  49  U.S.C.  41101, 
14  CFR  parts  201,  302  and  subpart  B, 
applies  for  renewal  of  its  certificate  of 
public  convenience  and  necessity  for 
Route  696  authorizing  services  between 
the  U.S.  and  Brazil. 

Docket  Number:  OST-2000-8447. 

Date  Filed:  December  1,  2000. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  December  22,  2000. 

Description:  Application  of  Santa 
Barbara  Airlines,  C.A.  pursuant  to  49 
U.S.C.  41305, 14  CFR  part  211,  and 
subpart  B,  applies  for  a  Foreign  Air 
Carrier  permit  to  be  issued  under  49 
U.S.C.  41302  authorizing  it  to  engage  in 
scheduled  foreign  air  transportation  of 
passengers,  property  and  mail  between 
a  point  or  points  in  Venezuela  and  a 
point  or  points  in  the  United  States  of 
America,  and  in  on  and  off  route  charter 
services  as  may  be  authorized  pursuant 
to  part  212  of  the  Department's 
regulations. 

Dorothy  Y.  Beard, 

Federal  Register  Liaison. 

(FR  Doc.  01-2461  Filed  1-26-01;  8:45  am] 

BILUNQ  COW  4eiO-<2-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[AC  No.  91-XXl 

Proposed  Advisory  Circular  on  Part  91 
Pilot  and  RightcraMr  Procedures 
During  Taxi  Operations  and  Part  135 
Single  PHot  Operations 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTKM:  Notice  of  availability  of 
proposed  Advisory  Circular  (AC)  for 
part  91  Pilot  and  Flightcrew  Procedures 
During  Taxi  Operations  and  part  135 
Single  Pilot  Operations,  and  request  for 
comments. 

SUMMARY:  This  notice  annoimces  the 
availability  of  and  requests  comments 


on  a  proposed  AC  that  provides 
advisory  material  and  recommends  safe 
procedures,  standards,  and  practices 
relating  to  taxi  operations.  'This  notice  is 
necessary  to  give  all  interested  persons 
the  opportimity  to  present  their  views 
on  the  proposed  AC. 
DATES:  Comments  must  be  received  on 
or  before  February  28,  2001. 
ADDRESSES:  Send  all  comments  on  the 
proposed  AC  to:  Federal  Aviation 
Administration,  General  Aviation  and 
Commercial  Division  (Attention  AFS- 
820),  800  Independence  Avenue  SW., 
Washington,  DC  20591,  or  electronically 
to  Don.Jones@faa.gov.  Comments  may 
be  inspected  at  the  above  address 
between  9:00  a.m.  and  4:00  p.m. 
weekdays,  except  Federal  holidays. 
FOR  FURTHER  INFORMATKW  CONTACT:  Don 
Jones,  AFS-820,  at  the  address  above, 
by  email  at  Don.Jones@faa.gov,  or 
telephone  at  (202)  267-3411. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

The  proposed  AC  is  available  on  the 
FAA  Web  site  at  http://www.faa.gov/ 
avr/afs/acs/ac-idx.htm,  under  AC  No. 
91-XX.  A  copy  of  the  proposed  AC  may 
be  obtained  by  contacting  the  person 
named  above  imder  FOR  FURTHER 
INFORMATION  CONTACT.  Interested 
persons  are  invited  to  comment  on  the 
proposed  AC  by  submitting  such  written 
data,  views,  or  arguments  as  they  may 
desire.  Please  identify  AC  91-XX,  part 
91  Pilot  and  Flightcrew  Procedures 
During  Taxi  Operations  and  Part  135 
Single  Pilot  Operations,  and  submit 
comments,  either  hard  copy  or 
electronically,  to  the  appropriate 
address  listed  above. 

Issued  in  Washington,  DC,  on  January  22, 
2001. 

L.  Nicholas  Lacy, 
Director,  Flight  Standards  Service. 
[FR  Doc.  01-2487  Filed  1-26-01;  8:45  am] 
BHJJNG  CODE  4»10-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Deadline  for  Submission  of  Application 
Under  the  Airport  improvement 
Program  (AlP)  for  Fiscal  Year  2001  for 
Spcmsor  Entltloment  and  Cargo  Funds 
as  well  as  the  New  Category  of 
Entitlement  Funds  for  the  Nonprimary 
Airports 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  May 
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1,  2001,  as  the  deadline  for  each  airport 
sponsor  to  have  on  file  with  the  FAA  an 
acceptable  fiscal  year  2001  grant 
application  for  use  of  the  funds  that 
were  apportioned  to  it  under  the  AIP 
earlier  this  year. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Stan  Lou,  Manager,  Programming 
Branch,  Airports  Financial  Assistance 
Division,  Office  of  Airport  Planning  and 
Programming,  APP-520,  on  (202)  267- 
8809. 

SUPPLEMENTARY  INFORMATION:  Section 
47105(f)  of  Title  49.  United  States  Code, 
provides  that  the  sponsor  of  each  airport 
to  which  funds  are  apportioned  shall 
notify  the  Secretary  by  such  time  and  in 
a  form  as  prescribed  by  the  Secretary,  of 
the  sponsor's  intent  to  apply  for  the 
funds  apportioned  to  it  (entitlements). 
This  notice  applies  only  to  those 
airports  that  have  received  such 
entitiements,  except  those  nonprimary 
airports  located  in  designated  Block 
Grant  States.  Notification  of  the 
sponsor's  intent  to  apply  diuing  fiscal 
year  2001  for  any  of  its  available 
entitiement  funds  including  those 
unused  from  prior  years,  shall  be  in  the 
form  of  a  project  application  submitted 
to  the  cognizant  FAA  Airports  office  no 
later  than  May  1,  2001. 

This  notice  is  promulgated  to 
expedite  and  prioritize  grants  in  the 
final  quarter  of  the  fiscal  year.  Absent  an 
acceptable  application  by  May  1,  2001, 
FAA  will  defer  an  airport's  entitiement 
funds  until  the  next  fiscal  year. 
Pursuant  to  the  authority  and 
limitations  in  section  47117(f),  FAA  will 
issue  discretionary  grants  in  an 
aggregate  amount  not  to  exceed  the 
aggregate  amount  of  deferred 
entitiement  funds.  Airport  sponsors  may 
request  unused  entitiements  after 
September  30,  2001. 

Issued  in  Washington,  DC  on  January  23, 
2001. 

Stan  Lou, 

Manager,  Programming  Branch. 

(FR  Doc.  01-2488  Filed  1-26-01;  8:45  am] 

■LUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Research  artd  Special  Programs 
Administration 


[Doctcet  No.  RSPA-2001-8761  (Notice  No. 
01-05)] 

Notice  of  Information  Collection 
Approval 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 


ACTION:  Notice  of  information  collection 
approval. 

SUMMARY:  This  notice  announces  OMB 
approval  of  information  collection 
requests  (ICRs).  for  OMB  No.  2137- 
0034,  "Hazardous  Materials  Shipping 
Papers  &  Emergency  Response 
Information"  and  OMB  No.  2137-0510, 
"Radioactive  (RAM)  Transportation 
Requirements".  These  information 
collections  have  been  extended  imtil 
January  31,  2004. 

DATES:  The  expiration  date  for  these 
ICRs  is  January  31,  2004. 

ADDRESSES:  Requests  for  a  copy  of  an 
information  collection  should  be 
directed  to  Deborah  Boothe,  Office  of 
Hazardous  Materials  Standards  (DHM- 
10),  Research  and  Special  Programs 
Administration,  Room  8422,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Deborah  Boothe,  Office  of  Hazardous 
Materials  Standards  (DHM-10), 
Research  and  Special  Programs 
Administration,  Room  8422,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001,  Telephone  (202)  366-8553. 

SUPPLEMENTARY  INFORMATION:  Office  of 
Management  and  Budget  (OMB) 
regulations  (5  CFR  1320)  implementing 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (P.L.  104-13)  require  that 
interested  members  of  the  public  and 
affected  agencies  have  an  opportunity  to 
comment  on  information  collection  and 
recordkeeping  activities  (see  5  CFR 
1320.8(s))  and  specify  that  no  person  is 
required  to  respond  to  an  information 
collection  unless  it  displays  a  valid 
OMB  control  number.  In  accordance 
with  the  Paperwork  Reduction  Act  of 
1995,  RSPA  has  received  OMB  approval 
of  the  following  ICRs: 

OMB  Control  Number:  2137-0034 

Title:  Hazardous  Materials  Shipping 
Papers  &  Emergency  Response 
Information 

OMB  Control  Number:  2137-0510 

Title:  Radioactive  (RAM) 
Transportation  Requirements 

These  information  collection 
approvals  expire  on  January  31,  2004. 

Issued  in  Washington,  DC  on  January  23, 
2001. 

Edward  T.  Mazzullo, 

Director,  Office  of  Hazardous  Materials 
Standards. 

[FR  Doc.  01-2462  Filed  1-26-01;  8:45  am] 

BUJNG  CODE  491 0-60-l> 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  33988] 

Central  Midland  Railway  Company- 
Operation  Exemption— Lines  of 
Missouri  Central  Railroad  Company 

Central  Midland  Railway  Company 
(CMRC),  a  noncarrier,  has  filed  a  notice 
of  exemption  imder  49  CFR  1150.31  to 
operate  a  244.5-mile  line  of  railroad 
owned  by  Missouri  Central  Railroad 
Company  (Missouri),  between  Vigus, 
MO  (milepost  19.0),  and  Pleasant  Hill, 
MO  (milepost  263.5),  including  trackage 
rights  over  33.5  miles  of  Union  Pacific 
Railroad  Company  between  Vigus 
(milepost  19.0)  and  Rock  Island 
Junction,  MO  (milepost  10.3),  and 
between  Pleasant  Hill  (milepost  263.5) 
and  Leeds  Junction,  MO  (milepost 
288.3).  CMRC  has  entered  into  an 
operating  agreement  with  Missouri 
permitting  CMRC  to  operate  the  lines  of 
Missouri. 

The  transaction  was  scheduled  to 
become  effective  on  January  9,  2001  (7 
days  after  the  exemption  was  filed). 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33988,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Sti-eet,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  one  copy  of  each 
pleading  must  be  served  on  John 
Broadley,  John  H.  Broadley  & 
Associates,  P.C,  1054  31st  St.,  NW., 
Suite  200,  Washington,  DC  20007. 

Board  decisions  and  notices  are 
available  on  our  website  at  http:// 
WWW.STB.DOT.GOV. 

Decided:  January  22,  2001. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  01-2388  Filed  1-26-01;  8:45  am] 

BIUJNOCOOC  491$-00-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Fee  for  Electronic  Rngerprinting 

AGENCY:  Customs  Service,  Treasury. 
ACnON:  General  notice. 
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SUMMARY:  This  document  announces  an 
increase  in  the  fee  for  fingerprinting  at 
airports  at  which  there  is  a 
computerized  fingerprint  identification 
system  for  the  use  of  conducting 
background  checks  on  airline  and 
airport  employees  who  require 
unescorted  access  to  Federal  Inspection 
Service  areas  of  an  airport.  The  fee  will 
be  raised  to  $43.50. 
EFFECTIVE  DATE:  January  29.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Slattery,  U.S.  Customs  Service, 
Office  of  Field  Operations,  Passenger 
Programs,  Room  5.4D,  1300 
Pennsylvania  Avenue,  NW,  Washington, 
DC,  20029,  Tel.  (202)  927-4434. 

SUPPt.EMENTARY  INFORMATION: 

Background 

On  July  11,  2000,  Customs  published 
a  document  in  the  Federal  Register  (65 

FR  42766)  regarding  the 
implementation,  at  certain  airports,  of  a 


computerized  fingerprint  identification 
system  (Integrated  Automated 
Fingerprint  Inspection  System  (LAFIS)) 
for  the  use  of  conducting  backgroimd 
checks  on  airline  and  airport  employees 
who  require  unescorted  access  to 
Federal  Inspection  Service  areas  of  an 
airport.  The  LAFIS  employs  an 
automated  fingerprint  reading  device 
that  electronically  transmits  the 
fingerprint  data  directly  to  the  Federal 
Bureau  of  Investigation  (FBI)  where  a 
criminal  history  background  search  can 
be  conducted  within  24  hours,  instead 
of  the  foiir  to  seven  weeks  it  normally 
takes  to  manually  process  fingerprint 
cards.  Where  implemented,  this 
computerized  fingerprinting  system  will 
be  used  in  lieu  of  collecting  fingerprints 
on  cards. 

Customs  announced  in  the  July  11 
Federal  Register  notice  that  the  fee  for 
this  computerized  fingerprinting  would 
be  $39.00.  The  fee  is  based  on  Customs 
recovering  the  FBI  user-fee  that  is 


charged  to  Customs  for  conducting 
fingerprint  checks  and  Customs 
administrative  processing  costs 
associated  with  the  collection  of 
fingerprints,  which  include  the 
compensation  and/or  expenses  of 
Customs  officers  performing  the 
fingerprint  service  and  15%  of  that 
amount  to  cover  Customs  administrative 
overhead  costs. 

Primarily  because  the  fee  charged 
Customs  by  the  FBI  has  been  increased, 
Customs  is  aimouncing  that  it  must 
increase  the  fee  for  fingerprinting  at 
airports  utilizing  the  lAFIS.  The  fee  will 
be  raised  to  $43.50  to  offset  the  fee  being 
charged  Customs  by  the  Federal  Bureau 
of  Investigation. 

Dated:  January  22,  2001. 
Charles  W.  Winwood, 
Acting  Commissioner. 
[FR  Doc.  01-2423  Filed  1-26-01;  8:45  am) 
BILLING  C006  4a20-02-P 
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contains  editorial  corrections  of  previously 
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issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
eisewttere  in  the  issue. 


DEPARTMENT  OF  AGRICULTURE 

OfHc*  of  ttM  S«cr«tary 

7CFRPart2 

RavMon  of  Dvlsgattons  of  Authority 

Correction 

In  rule  document  00-32405  beginning 
on  page  82891 ,  in  the  issue  of  Friday, 
December  29,  2000,  make  the  following 
coirections: 

On  page  82891,  in  the  first  column, 
under  the  heading  SUPPLEMENTARY 
INFORMATION:,  in  the  11th  line. 
"Counsel"  should  read  "Council". 

12^    [Corrected] 

2.  On  page  82891,  in  the  second 
column,  §2.25,  paragraph  (a)(2),  in  the 
first  line,  "  is"  should  read  "in". 

3.  On  page  82891,  in  the  third 
column,  §2.25,  in  paragraph  (a)(6),  in 
the  seventh  line,  "injuries"  should  read 
"  inquiries". 

(FR  Doc.  CO-32405  Filed  1-26-01;  8:45  am) 
■LUNQ  COOK  1M6-01-0 

DEPARTMENT  OF  ENERGY 

FMtorai  Eiwrgy  Ragulatory 
Commission 

[Dodwt  No.  RPOO-1 77-004] 

MarMmM  ft  Northsast  Pipslins,  LLC; 
Notlos  of  Propossd  Ctiangss  In  FERC 
Gas  Tariff 

Correction 

In  notice  document  01-526  beginning 
on  page  1657  in  the  issue  of  Tuesday, 
January  9,  2001,  the  docket  number  is 
corrected  to  read  as  set  forth  above. 

(FR  Doc.  C1-S26  Filed  1-26-01:  8:45  am  J 
■LLMQCOOt  ia0S-01-O 


DEPARTMENT  OF  ENERGY 

Fsdsral  Enargy  Ragulatory 
Commission 

Pnittt  No.  2195;  Prolwrt  No.  13S] 

North  Fork  Hydroaiactrte  Protact.  Oak 
Grova  hydroalactilc  Profact,  Portland 
Ganaral  Elactrtc  Company,  Portland, 
Oragon;  Notloa  of  Inlant  To  Conduct 
PuMte  Scophig  Msstlngs 

Correction 

In  notice  document  00-33103 
beginning  on  page  82331  in  the  issue  of 
December  28,  2000,  the  Project  Number 
is  corrected  to  read  as  set  forth  above. 

[FR  Doc  CO-33103  Filed  1-26-01;  8:45  am) 
MLLMOOOM  1SW-Q1-0 


FEDERAL  COMMUNICATK>NS 
COMMISSION 

47  CFR  Parta  1 3, 20, 22, 24, 26. 27, 80, 
87. 90.  OS,  97,  and  101 

[WT  DockM  No.  00-230;  FC  00-402] 

PromoUng  EfRdant  Uaa  of  Spactrum 
Through  ENnUnatkNi  of  Barrlars  to  tha 
Davatopmant  of  Sacondary  Markats 

Correction 

In  proposed  rule  dociunent  00-32789 
beginning  on  page  81475  in  the  issue  of 
Tuesday,  December  26,  2000  make  the 
following  correction: 

On  page  81475  in  the  third  column, 
under  the  "DATES"  heading.  "March  9, 
2001"  should  read  "March  12,  2001". 

(FR  Doc.  CO-32789  Filed  1-26-01;  8:45  am] 
MJJNQ  COOK  ISaS-OI-O 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Oodm  No.  90-03;  FCC  00-36t] 

1998  Biannial  Ragulatory  Ravlaw- 
StraamUnlng  of  Radio  Tachnieal  Ruias 

Correction 

In  rules  docimient  00-32201 
beginning  on  page  79773  in  the  issue  of 
Wednesday,  December  20,  2000,  make 
the  following  correction: 

173^5    [CoriMtod] 

On  page  79778.  in  §73. 215(e).  in  the 
table,  in  the  first  column,  in  the  eighth  . 


line  firom  the  bottom,  "C2  to  C"  should 
read  "C2  to  CO". 

(FR  Doc.  CO-32201  Filed  1-26-01;  8:45  am] 

■LUNQCOOC  1SOB-01-0 

DEPARTMENT  OF  THE  INTERIOR 
Buraau  of  Land  Managamant 

[AZ-020-00-1430-ES;  AZA-312S0) 

Notica  of  Raalty  Actkm;  Racraatlon 
and  Put>lk:  Purpoaas  (RAPP)  Act 
ClaaalflcatkNi;  Arizona 

Correction 

In  notice  docum«it  00-19872 
beginning  on  page  48250  in  the  issue  of 
Monday,  August  7,  2000,  make  the 
following  correction: 

On  page  48250,  in  the  third  column, 
in  the  last  line  of  the  land  description, 
section  36  is  corrected  to  read  as 
follows: 

"NEy4,E'ANWV4". 

(FR  Doc.  CO-19872  Filed  1-26-01;  8:45  ami 

■LLMQCOOe  1MS-01-D 


DEPARTMENT  OF  JUSTICE 
8  CFR  Part  3 

[EOIR  No.  127P;  AG  Order  No.  23S0-2001] 

Rmi12S-AA2» 

Exacutlva  Offica  for  hnmigratfon 
Ravlaw;  Sactlon  212(c)  RaHaf  for 
Cartahi  Allana  In  Daportatton 
Procaadings  Bafors  AprH  24, 1998 

Correcticm 

In  rule  document  01-1785  beginning 
on  page  6436  in  the  issue  of  Monday, 
January  22,  2001,  make  the  following 
correction: 

13.44   [Corrected] 

On  page  6445,  in  the  third  column,  in 
§3.44,  in  paragraph  (f),  in  the  fifth  line, 
the  date  "June  23,  2001"  should  read 
"July  23,  2001.". 

[FR  Doc.  Cl-1785  Filed  1-26-01;  8:45  am| 
MLLMQCOM  ISM-OI-O 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  72 


RIN  31S0-AG54 

List  Of  Approved  Spent  Fuel  Storage 
Casks:  FuelSolutions  Addition 

Correction 

In  rule  dcxnunent  01-1172  beginning 
on  page  3444  in  the  issue  of  Tuesday, 
January  16,  2001  make  the  following 
correction: 

172^14    [Corrected] 

On  page  3448,  in  the  third  column,  in 
§72.214,  under  the  heading  "Certificate 
Expiration  Date:",  the  date  "March  19. 
2021"  should  read  "February  15.  2021". 

[FR  Doc.  Cl-1172  Filed  1-26-01;  8:45  am] 

BNJJNQCOOE  1S06-01-O 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43768;  File  No.  SR-NASD- 
00-74J 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  on  a  Temporary 
Basis  Until  January  31,  2001  of 
Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  EWN II  Fees  for 
Sub8cril)er8  Who  Are  Not  DASD 
Members 

December  22,  2000. 

Correction 

In  notice  docimient  01-151  beginning 
on  page  824  in  the  issue  of  Thursday, 
January  4.  2001,  the  date  should  read  as 
set  fordi  above. 

[FR  Doc.  Cl-151  Filed  l-2e-01;  8:45  am] 

BNJJNeCOOe  190S-O1-O 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43763;  File  No.  SR-NYSE- 
99-24] 

Self-Regulatory  Organizations;  Order 
Approving  a  Proposed  Rule  Change 
and  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  of 
Amendment  Nos.  1  and  2  Thereto  by 
the  New  York  Stock  Exchange,  inc. 
Establishing  XPress  Orders  and 
Quotes 

Correction 

In  notice  document  00-33264 
beginning  on  page  83120  in  the  issue  of 
Friday.  December  29.  2000,  make  the 
following  correction: 

On  page  83122,  in  the  second  column, 
under  the  heading  "IV  Solicitation  of 
Comments",  in  the  last  line  "(insert  date 
21  days  firom  the  date  of  publication]" 
shoidd  read  "January  18,  2001". 

[FR  Doc.  CO-33264  Filed  1-26-01;  8:45  am] 
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3 5117 

4 5117 

5 5117 

6 2117 

7 2117 

8 2117 

9 2117 

11 5117 

13 2117 

14 2117 

15 2117 

17 5117 

19 2117.2140 

22 2117.  2140.  5349 

23 5117 

24 5117 


26 5117 

27 5117 

28 5117 

29 5117 

30 5136 

31 5117 

32 5117 

33 5117 

34 2117 

35 2117 

36 5117 

37 5117 

39 2117 

42 2117.  2136.  2137.  2139. 

2140 

43 5117 

44 5117 

47 5117 

48 5117 

49 5117 

50 5117 

52 2117.5349 

53 5140 

Ch.3 4220 

PropoMd  Rutesr 

2 7166 

7 7168 

8 5752 

10 7166 

11 7186 

12 7188 

39 7186 

52 5752 

931 4616 

970 4616 

49  CFR 

1 5827 

40 3884,7590 

213 1894 

229 4104 

231 4104 

232 4104 

390 5^6 

575 3388 

1247 1051 

Pfopossd  Rutosi 

10 1294 

171 6942 

172 6942 

173 6942 

174 5870 

177 2870.6942 

178 8942 

214 1930 

229 136 

385 5787 

390 5767 

398 5767 

534 6527 

554 6535 

567 90 

571 968.3527 

573 6535 

576 6535 

591 90 

592 90 

594 90 

50  CFR 

13 6483 

17 2828,6483 

18 1901 

20 737.  1052 

86 5282 

223 „ 1801 


IV 
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229 2336.  5489 

600 2338 

622 7591 

635 55.1907 


648 8091 

660 2338 

679 742,  1375,  3502,  7276, 

7327 


Propo— d  Rutet: 

17 345,  1295,  1628,  1631. 

1633.  3964.  4782.  4783 
216 2872 


229 6549 

648 91,  1634 

660 1945,2873 

679 3976 


REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JANUARY  29, 
2001 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Chenies  (tart)  grown  in — 
Michigan  et  al.;  published 
12-28-00 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
West  Coast  States  and 
Western  Pacific 
fisheries — 

Pacific  Coast  groundfish; 
overfished  species 
rebuilding  plans 
disapproval;  published 
12-29-00 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Electric  utilities  (Federal  Power 
Act): 

Public  utility  mergers,  etc.; 
application  filing 
requirements;  published 
11-28-00 

Correction;  published  12- 
5-00 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Gasoline  antidumping 
requirements;  American 
Samoa  exemption  petition; 
published  11-29-00 
Stratospheric  ozone 
protection- 
Methyl  bromide;  class  I, 
group  VI  controlled 
substances  reductions; 
published  11-28-00 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Missouri;  published  12-28-00 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

New  Hampshire;  published 
11-29-00 


Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

Texas;  published  11-28-00 
•Hazardous  waste  program 

authorizations: 

Georgia;  published  11-28-00 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Organization,  functions,  and 

authority  delegations: 

Local  and  State  Government 
Advisory  Committee; 
fonnalized  structure  and 
responsibilities;  published 
1-29-01 
Radio  stations;  table  of 

assignments: 

Florida;  published  12-26-00 

FEDERAL  TRADE 
COMMISSION 

Fur  Products  Lat»eling  Act; 
implementation;  published 
12-28-00 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 

Immigration: 
Aliens — 
Parole  authority; 
clarification;  published 
12-28-00 
Temporary  protected 
status;  employment 
authorization  fee 
requirements,  etc.; 
published  12-28-00 

PERSONNEL  MANAGEMENT 
OFFICE 

Employment: 
Suitability  for  employment  in 
competitive  sen/ice 
positions  and  Senior 
Executive  Service  career 
appointments; 
determinations  and 
procedures;  published  12- 
28-00 

SOCIAL  SECURITY 
ADMINISTRATION 

Social  security  benefits  and 
supplementary  security 
income: 

Federal  old  age,  survivors, 
and  disability  insurance, 
and  aged,  blind,  and 
disabled — 

Substantial  gainful  activity 
amounts,  average 
monthly  eamings 
guidelines,  etc.; 
published  12-29-00 

TRANSPORTATION 
DEPARTMENT 
Federal  Highway 
Administration 

Right-of-way  and  environment: 
Mitigation  of  impacts  to 
wetlands  and  natural 


habitat;  published  12-29- 
00 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Milk  marketing  orders: 
Northeast  et  al.;  comments 
due  by  2-5-01;  published 
12-7-00 
Onions  (Vidalia)  grown  in — 
Georgia;  comments  due  by 
2-9-01;  published  1-10-01 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

District  of  Columbia;  plants 
and  plant  products; 
movement;  comments  due 
by  2-5-01;  published  1-5-01 
Plant-related  quarantine, 
domestic: 

Citrus  canker;  comments 
due  by  2-5-01;  published 
12-7-00 

DEFENSE  DEPARTMENT 

Privacy  Act;  implementation; 
comments  due  by  2-5-01; 
published  12-5-00 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 

national  emission  standards: 

Generic  Maximum 
Achievable  Control 
Technology  (GMACT); 
comments  due  by  2-5-01; 
published  12-6-00 

Polyvinyl  chloride  and 
copolymers  production; 
comments  due  by  2-6-01; 
published  12-8-00 
Air  pollution  control;  new 

motor  vehicles  and  engines: 

Nonroad  large  spari<  ignition 
engines,  marine  and  land- 
based  recreational 
engines,  and  highway 
motorcycles;  emissions 
control;  comments  due  by 
2-5-01;  published  12-7-00 
Air  programs;  State  authority 

delegations: 

Oklahoma;  comments  due 
by  2-8-01;  published  1-9- 
01 
Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

Califomia;  comments  due  by 
2-9-01;  published  1-10-01 

Pennsylvania;  comments 
due  by  2-9-01 ;  published 
1-10-01 


FEDERAL 

COMMUNICATIONS 

COMMISSION 

Digital  televisk>n  statkxis;  table 
of  assignments: 
Montana;  comments  due  by 
2-5-01;  published  12-18- 
00 
Radio  servk^es;  special: 
Maritime  servk»s — 
Automated  Maritime 
Telecommunications 
Systems  and  high  seas 
public  coast  statk>ns; 
comments  due  by  2-6- 
01:  published  12-8-00 
Radio  spectrum,  efficient  use 
promotion;  secondary 
martlets  development; 
regulatory  barriers 
elimination;  comments  due 
by  2-9-01;  published  12-26- 
00 
Radio  spectrum,  efficient  use 
promotion;  secondary 
markets  development; 
regulatory  t>arriers 
elimination;  correction; 
comments  due  by  2-9-01; 
published  1-29-01 
Radio  stations;  table  of 
assignments: 

Minnesota;  comments  due 
by  2-5-01;  published  12- 
27-00 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Human  dnjgs: 
Applications  tor  FDA 
approval  to  market  new 
drug;  postmarketing 
reporting  requirements; 
comments  due  by  2-5-01; 
published  11-7-00 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Civil  money  penalties;  certain 
prohibited  conduct: 
Triple  damage  for  failure  to 
engage  in  loss  mitigatkxi; 
comments  due  by  2-5-01; 
published  12-6-00 
INTERIOR  DEPARTMENT 
Fish  and  Wildllta  Swvice 
Endangered  and  threatened 
species: 
Critical  habitat 
designations- 
San  Bernardino  kangaroo 
rat;  comments  due  t>y 
2-6-01;  published  12-8- 
00 
Yellow-billed  cuckoo;  status 
review;  comments  due  by 
2-8-01;  published  1-9-01 
JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 
Schedules  of  controlled 
sut>starK»s: 


VI 
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Dichloralphena2one; 

piacement  into  List  IV; 

comments  due  by  2-9-01; 

published  12-11-00 
LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 
Safety  and  health  standards: 
Cotton  dust;  occupational 

exposure;  comments  due 

by  2-5-01;  published  12-7- 

00 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Acquisition  regulations: 
Emergency  medical  services 
and  evacuation; 
comments  due  by  2-5-01; 
published  12-7-00 

TRANSPORTATION 

DEPARTMENT 

Coast  Guard 

Bulk  dangerous  cargoes: 
Liquid  noxious  substances 
and  obsolete  and  cunrent 
hazardous  materials  in 
bulk;  comments  due  by  2- 
6-01;  published  11-8-00 

Drawt>ridge  operatuns: 
Florida;  comments  due  by 
2-6-01;  published  12-8-00 

Ports  and  waterways  safety: 
Macy's  July  4th  Fireworks, 
East  River,  NY;  safety 
zone;  comnr>ents  due  by 
2-9-01;  published  12-26- 
00 


Tampa  Bay,  FL;  safety 
zone;  comments  due  by 
2-5-01;  published  12-6-00 
TRANSPORTATION 
DEPARTMENT 
Fadaral  Aviation 
Administration 
Ainworthiness  directives: 
AirtMJs;  comments  due  by  2- 

8-01;  published  1-9-01 
Bell;  comments  due  by  2-9- 

01;  published  12-11-00 
Boeing;  comments  due  by 
2-5-01;  published  12-21- 
00 
Eurocopter  France; 
comments  due  by  2-6-01; 
published  12-8-00 
Pilatus  Aircraft  Ltd.; 
comments  due  l)y  2-5-01; 
published  1-2-01 
SOCATA-Groupe 
AEROSPATIALE; 
comments  due  by  2-5-01; 
published  1-2-01 
Turbomeca  S.A.;  comments 
due  by  2-5-01;  published 
12-6-00 
Airworthiness  standards: 
Special  conditions — 
Eurocopter  France  Model 
EC-130  helkropters; 
comments  due  by  2-5- 
01;  published  12-20-00 
Commercial  space 
transportatk>n: 
Civil  penalty  actkxis; 
comments  due  by  2-9-01; 
published  1-10-01 


TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 

Pipeline  safety: 
Hazardous  Ik^uid 
transportation — 
Hazardous  liquid  and 
carison  dioxide 
pipelines;  corrosion 
control  standards; 
comments  due  by  2-6- 
01;  published  12-8-00 

TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 

Corporate  activities: 
Federal  branches  and 
agencies;  operating 
subsidiaries;  comments 
due  by  2-5-01;  published 
12-5-00 
National  banks;  fiduciary 
activities;  comments  due  by 
2-5-01;  published  12-5-00 
TREASURY  DEPARTMENT 
Thrift  Supervision  Office 
Savings  and  loan  holding 
companies: 

Signifk:ant  transactions  or 
activities  and  capital 
adequacy  review; 
comments  due  by  2-9-01; 
published  12-12-00 

VETERANS  AFFAIRS 
DEPARTMENT 

Loan  guaranty: 
Advertising  and  soik:itation 
requirements;  comments 


due  by  2-6-01 
12-8-00 


published 


UST  OF  PUBUC  LAWS 

Note:  The  List  of  Public  Laws 
for  the  106th  Congress, 
Second  Session  has  been 
completed  and  will  resume 
when  bills  are  enacted  into 
public  law  during  the  next 
session  of  Congress. 

A  cumulative  List  of  Public 
Laws  was  published  in  Part  II 
of  the  Federal  Register  on 
January  16,  2001. 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


Note:  PENS  will  resume 
service  when  bills  are  enacted 
into  law  during  the  next 
session  of  Congress. 

This  service  is  strictly  for  E- 
mail  notifk^tion  of  new  laws. 
The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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CFR  CHECKUST 


TNIc 


Stock  NumlMr 


Pric*       RevtoionOala 


This  checklist,  prepared  by  the  Offfce  of  the  Federal  Register,  is 

published  weekly.  It  is  an^nged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Printing 

Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly. 

The  CFR  is  available  free  on-line  through  the  Govemment  Printing 

Office's  GPO  Access  Service  at  http://www.access.gpo.gov/nara/cfr/ 

index.html.  For  infomiation  about  GPO  Access  call  the  GPO  User 

Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530. 

The  annual  rate  for  subscription  to  all  revised  paper  volumes  is 

$951 .00  domestic,  $237.75  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 
accompanied  by  remittance  (check,  money  order,  GPO  Deposit 
Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 
telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 
512-1800  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your 
charge  orders  to  (202)  512-2250. 

Title  Stock  NumlMf  Price       (^vision  Date 

1,  2  (2  Reserved) (869-O38-00001-3) 6.50 

3  (1997  Compilotkjn 
and  Parts  100  and 
101)  (869-042-00002-1)  ... 

4  (869-042-00003-0)  ... 

5  Parts: 

1-699  (869-042-00004-8)  ... 

700-1199 (869-042-00005-6)  ... 

1200-£nd,6(6 
Reserved) (869-042-00006-4)  ... 


7  Parts: 

1-26  (869-042-00007-2) 

27-52  (869-042-00008-1) 

53-209 (869-042-00009-9) 

210-299 (869-O42-00010-2) 

300-399 (869-042-0001 1-1) 

400-699 (869^2-00012-^) 

700-899 (869-042-00013-7) 

900-999 (869-042-00014-5) 

1000-1199  (869-042-00015-3) 

1200-1599  (869-042-00016-1) 

1600-1899  (869-042-00017-0) 

1900-1939  (869-042-00018-8) 

1940-1949  (869-042-00019-6) 

1950-1999  (869-042-00020-0) 

2000-£nd (869-042-00021-8) 

8  (869-042-00022-*) 

9  Parts: 

1-199  (869-042-00023-4) 

200-£nd  (869-042-00024-2) 

10  Parts: 

1-50  (869-042-00025-1) 

51-199 (869-042-00026-9) 

200-499 (869-042-00027-7) 

500-€nd  (869-042-00028-5) 

11  (869-042-00029-3) 

12  Parts: 

1-199  (869-042-00030-7) 

200-219 (869-042-00031-5) 

220-299 (869-042-00032-3) 

300-499 (869-042-00033-1) 

500-599 (869-O42-00034-0) 

600-End  (869-042-00035-8) 

13 (869-O42-00036-6)  , 


6.50 

Apr.  1 

2UUU 

22.00 

'Jan.  1 

2UX 

8.50 

Jan.  1 

2UX 

43.00 

Jon.  1 

20X 

31.00 

Jan.  1 

2UX 

48.x 

Jan.  1 

20X 

28.00 

Jan.  1 

20X 

35.00 

Jan.  1 

20X 

22.00 

Jan.  1 

20X 

54.00 

Jan.  1 

20X 

29.00 

Jan.  1 

2UUU 

41.00 

Jan.  1 

20X 

37.W 

Jon.  1 

20X 

46.00 

Jon.  1 

20X 

18.00 

Jan.  1 

2UX 

44.00 

Jon.  1 

?nx 

61.00 

Jan.  1 

20X 

21. W 

Jan.  1 

20X 

37.00 

Jan.  1 

2UX 

38.00 

Jan.  1 

2UX 

31.00 

Jan,  1 

20X 

41.00 

Jan.  1 

20X 

46.x 

Jan.  1 

20X 

44.x 

Jan.  1 

20X 

46.x 

Jan.  1 

20X 

38.x 

Jan.  1 

20X 

38.x 

Jan.  1 

20X 

48.x 

Jan.  1 

2UX 

23.x 

Jan.  1 

20X 

18.x 

Jan.  1 

20X 

22.x 

Jan.  1 

20X 

45.x 

Jan.  1 

2UX 

29.x 

Jan.  1 

20X 

26.x 

Jan.  1 

?noo 

53.x 

Jan.  1 

20X 

35.x 

Jon.  1 

20X 

14  Parts: 

1-59 (869-042-00037-4) 

60-139 (869-042-00038-2) 

140-199 (869-038-0X39-1) 

200-1199  (869-042-00040-4) 

1200-End (869-042-00041-2) 

15  Parts: 

0-299 (869-042-00042-1) 

300-799 (869-042-00043-9) 

800-€nd  (869-042-00044-7) 

16  Parts: 

0-999  (869-042-00045-5) 

1000-£nd (869-042-00046-3) 

17  Parts: 

1-199  (869-042-00048-0) 

200-239 (869-042-00049-8) 

240-End  (869-042-0X5O-1) 

18  Parts: 

1-399  (869-042-0X51-0) 

400-£nd  (869-042-0X52-8) 

19  Parts: 

1-140 (869-042-0X53-6) 

141-199 (869-042-00054-4) 

200-End  (869-042-0X55-2) 

20  Parts: 

1-399  (869-042-0X56-1) 

400-499 (869-042-0X57-9) 

500-End  (869-042-O0058-7) 

21  Parts: 

1-99  (869-042-00059-5) 

100-169 (869-042-00060^) 

170-199 (869-042-00061-7) 

200-299 (869-042-00062-5) 

300-499 (869-O42-00063-3) 

500-599 (869-042-00064-1) 

600-799 (869-038-00065-0) 

800-1299  (869-042-00066-8) 

1300-€nd (869-042-00067-6) 

22  Parts: 

1-299  (869-042-00068-4) 

300-€nd  (869-042-00069-2) 

23  (869-042-0X70-6) 

24  Parts: 

0-199  (869-O42-0X71-4) 

200-499 (869-042-0X72-2) 

500-699 (869-042-0X73-1) 

700-1699 (869-042-0X74-9) 

1700-End (869-042-0X75-7) 


58.x 
46.x 
17.x 
29.x 
25.x 

28.x 
45.x 
26.x 

33.x 
43.x 

32.x 
38.x 
49.x 

54.x 
15.x 

40.x 
40.x 
20.x 

33.x 
56.x 
58.x 

26.x 

30.x 
29.x 
13.x 
20.x 
31.x 
10.x 
38.x 
15.x 

54.x 
31.x 

29.x 

40.x 
37.x 
20.x 
46.x 
18.x 


§§1.1401-End  (869-042-00088-9) 

2-29  (869-O42-00089-7) 

30-39  (869-042-00090-1) 

40^9  (869-042-00091-9) 

50-299 (869^)42-00092-7) 

300-499 (869-042-00093-5) 

500-599 (869-042-00094-3) 

600-€nd  (869-042-00095-1) 

27  Parts: 

1-199  


66.x 
45.x 
31.x 
18.x 
23X10 
43X10 
\2XXi 
12.x 


Jan.  1 
Jan.  1 
*Jan.  1 
Jan.  1 
Jan.  1 

Jan.  1 
Jan.  1 
Jon.  1 

Jan.  1 
Jan.  1 

Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 

Apr.  ) 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 
Apr.  1 


Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 


Apr.  1 
Apr.  1 

Apr.  1 

Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
SApr.  1 


25  (869-042-0X76-5) 52.X        Apr.  1 

26  Parts: 

§§1.0-1-1.60  (869-042-0X77-3) 31.X 

§§1.61-1.169 (869-042-0X78-1) i6J0O 

§§  1.170-1.3X (869-042-0X79-0) 38.X 

§§  1.301-1.4X (869-042-00080-3) 29.X 

§§1.401-1.440 (869-042-00081-1) 47.X 

§§1.441-1.5X  (869-042-00082-0)  36i)0 

§§  1 .501-1 .640 (869-042-00083-8) 32J0O 

§§  1 .641-1 .850 (869-042-00084-6) A\J0O 

§§  1 .851-1 .907 (869-042-00085-4) 43X10 

§§1.908-1. lOX  (869-042-00086-2) 41.X 

§§  1.1X1-1. 14X  (869-042-00087-1) 45.X 


Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 


20X 
20X 
20X 
20X 
20X 

20X 
20X 
20X 

20X 
20X 

20X 
20X 
20X 

20X 
20X 

20X 
20X 
20X 

20X 
20X 
20X 

20X 
20X 
20X 
20X 
20X 
20X 
20X 
20X 
20X 

20X 
20X 

20X 

20X 
20X 
20X 
20X 
20X 

20X 


20X 
20X 
20X 
20X 
20X 
20X 
2000 
20X 
20X 
20X 
20X 
20X 
20X 
20X 
20X 
20X 
20X 
2X0 
20X 


(669-042-O0096-0) 59.X        Apr.  1,  20X 


Vlll 
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stock  Numbw  Price 

.  (869-042-00097-«) 18.00 


TW* 

200-End  

28  Piwt«: 

0-42  (869-042-0009ft-«) 43.00 

43-end (869-042-00099-4)  36.00 

0-99  .'. (869-042-00100-1) 33.00 

100^499 (869-042-00101-0) 14.00 

500-899 (869-042-00102-^) 47.00 

900-1899 (869-042-00103-6) 24.00 

1900-1910  (§§  1900  to 

1910.999)  (869-042-00104-4) 46.00 

1910  (§§  1910.1000  to 

end)  (869-042-00105-2) 28.00 

1911-1925  (869-042-00106-1) 20.00 

1926 (869-042-00107-9) 30.00 

1927-€nd (869-042-00108-7) 49.00 


TW* 


Slock  Numtwr 


Price       Revision  Dete 


301 

1-199  (869-O42-O0109-5) 38.00 

200-699 (869-042-001 10-9) 33.00 

700-€nd  (869-042-00111-7) 39.00 

0-199  ....'. (869-042-00112-5) 23.00 

20tHnd  (869-042-001 13-3) 53.00 


32 

1-39.  Vel.  I 15.W 

1-39,  Vol.  H 19.00 

1-39,  Vo(.  HI 18.00 

1-190  (869-042-00114-1) 51.00 

191-399 (869^)42-001 15^)) 62.00 

400-629 (869-042^)01 16-8) 35.00 

630-699 (869-042-001 17-6) 25.00 

700-799 (869-042-001 18^) 31.00 

800-€nd  (869-042-001 19-2) 32.00 

33  Parts: 

1-124  (869-042-00120-6) 35.00 

125-199 (869-042-00121-4) 45.00 

200-€nd  (869-042-00122-5) 36.00 

34  Parts: 

1-299  (869^)42-00123-1) 31.00 

300-399 (869-O42-00124-9) 28.00 

400-End  (86W)42-00125-7) 54.00 

35  (869-042-00126-5) 10.00 

1-199  (869-042-00127-3) 24.00 

200-299 (869-042-001 28-1) 24.00 

300-€nd  (869^>42-00129-(» 43.00 


37 
38 


(869-042-00130-3) 32.00 


0-17  (869-042-00131-1) 40.W 

1»-End  (869^)42-00132-0) 47.00 

38  (869-042-00133-8) 28.00 


40  Parts: 

1-49  (869-042-00134-6) 37.00 

50-51  (869-042-00135-4) 28.00 

52  (52i)1-52.1018) (869-042-001 36-2) 36.00 

52  (52.1019-€nd)  (869-042-00137-1) 44.00 

53-59  (869-042-00138-9) 21.00 

60  (869-042-00139-7) 66.00 

61-62  (869-042-00140-1) 23.00 

63  (63.1-63.1 1 19) (869-042-00141-9) 66.00 

63  (63.1200-End)  (869-042-00142-7) 49.00 

64-71  (869-042-00143-5) 12.00 

72-80  (869-042-00144-3) 47.00 

81-85  (869-042-00145-1) 36.00 

86  (869-042-00146-0) 66.00 

87-135 (869-042-00146-8) 66.00 

136-149 (869-042-00148-6) 42.00 

150-189 (869-042-00149^) 38.00 

190-259 (869-042-00150-8) 25.00 


Apr.  1,2000 

July  1,2000 
July  1,2000 

July  1,2000 
July  1,2000 
July  1,2000 
July  1,2000 

«July  1,2000 

«July  1,  2000 
July  1,2000 

6July  1,  2000 
July  1,2000 

July  1,2000 
July  1,2000 
July  1,2000 

July  1,2000 
July  1,2000 

2July  1,  1984 
2Juiy  1,  1984 
2July  1,  1984 
July  1,2000 
July  1,2000 
July  1,2000 
July  1,2000 
Juiy  1,2000 
July  1,2000 

July  1,2000 
July  1,2000 
July  1,2000 

July  1,2000 
July  1,2000 
July  1,2000 

July  1,2000 

July  1,2000 
July  1,2000 
July  1,2000 

July  1,2000 

July  1,2000 
July  1,2000 

July  1,2000 

July  1,2000 
July  1,2000 
July  1,2000 
July  1,2000 
July  1,2000 
July  1,2000 
July  1,2000 
July  1,2000 
July  1.  2000 
July  1,2000 
July  1,2000 
July  1,2000 
July  1,2000 
July  1,  2000 
July  1,2000 
July  1,2000 
July  1,2000 


260-265 (869-042-00151-6) 36.00 

266-299 (869-042-00152-4) 35.00 

300-399 (869-042-00153-2) 29.00 

400-424 (869-042-00154-1) 37.00 

425-699 (869-042-00155-9) 48.00 

700-789 (869-042-00156-7) 46.W 

790-£nd  (86W)42-00 157-5) 23.00 

41  Chapters: 

1,  1-1  to  1-10 13.00 

1,1-11  to  Appendix,  2  (2  Resewed) 13.00 


3-6 

7  

8 

9  

10-17 


14.00 
6.00 
4.50 

13.00 
9.50 


18,  Vol.  I,  Ports  1-5  13.00 

18,  Vol.  II,  Ports  6-19 13.W 

18,  Vol.  IH,  Ports  20-52 13.00 

19-100  13.00 

1-100  (869-042-00158-3) 15.00 

101  (869-042-00159-1) 37.00 

102-200 (869-042-00160-5) 21.0Q 

201-Cnd  (869-042-00161-3) 16.00 

1-399 (869-038-00162-4) 36.00 

•400-429  (869-042-00163-0) 55.00 

•43(Knd  (869-042-00164-8) 57.00 

43  Parts: 

1-999  (869-042-00165-6) 45.00 

1000-end  (869-038^)0166-7) 47.00 

•44 (869-042-00167-2) 45.00 

45  Parts: 

1-199  (869-042-00168-1) 50.00 

200^499 (869-038-00169-1) 16.00 

500-1 199 (869-042-001 70-2) 45.00 

1200-€nd (869-038-00171-1) 54.00 

1-40 (869-038-00172-9) 42.00 

41-69  (869-038-00173-7) 34.W 

70-89  (869-03W)0174-5) 13.00 

90-139 (869-042-00175-3) 41.00 

140-155 (869-038-00176-1) 23.00 

156-165 (869-038-00177-2) 21.00 

166-199 (869-038-00178-8) 42.00 

200-499 (869-038-001 79-« 36.00 

500-€nd  (869-042-00180-0) 23.00 

47  Parts: 

0-19  (869-038-00181-1) 39.00 

20-39  (869-042-00182-6) 41.00 

40-69  (869-038-001 8>-7) 26.OT 

70-79  (869-038-00184-5) 39.00 

80-£nd  (869-042^)0185-1) 54.00 

48  Chapters: 

•1  (Ports  1-51) (86«)42-00 186-9) 57.00 

1  (Ports  52-99)  (869-038-00187-0) 30.00 

2  (Ports  201-299) (869-038-00188-8) 36.00 

3-6 (869-038-00189-3) 40.00 

•7-14 (869-042-00190-7) 52.00 

15-28  (869-038-0019M) 36.00 

•29-End (869-042-00192-3) 38.00 

48  Parts: 

1-99  (869-038-O0193-4) 34.W 

100-185 (869-038-00194-2) 53.W 

186-199 (869-038-00195-1) 13.00 

200-399 (869-038-00196-9) 53.00 

400-999 (869-038-00197-7) 57.00 

1000-1 199  (869-042-00198-2) 25.00 

120(Hnd (869^)42-00199-1) 21.00 

50  Parts: 

1-199  (869-038-00200-1) 43.00 

200-599 (869-042-00201-6) 35.00 


July  1,2000 
July  1,  2000 
July  1,2000 
July  1,2000 
July  1,2000 
July  1,  2000 
*July  1,  2000 

sjuly  1,  1984 

3  July  1,  1984 

JJuly  1,  1984 

JJuly  1,  1984 

3July  1,  1984 

sjuly  1,  1984 

3  July  1,  1984 

3  July  1,  1984 

3July  1,  1984 

3July  1,  1984 

JJuly  1,  1984 

July  1,2000 

July  1,2000 

July  1,2000 

July  I,  2000 

Oct.  1,  1999 
Oct.  1,  2000 
Oct.  1,2000 

Oct.  1,2000 
Oct.  1,  1999 

Oct.  1,2000 

Oct.  1,2000 
Oct.  1,  1999 
Oct.  1,  2000 
Oct.  1,2000 

Oct.  1,2000 
Oct.  I,  2000 
Oct.  1,  2000 
Oct.  1,2000 
Oct.  1,  2000 
Oct.  1,  1999 
Oct.  1,2000 
Oct.  1,2000 
Oct.  1,2000 

Oct.  1,  1999 
Oct.  1,2000 
Oct.  1,  1999 
Oct.  1,  1999 
Oct.  1,2000 

Oct.  1,  2000 
Oct.  1,  1999 
Oct.  1,  1999 
Oct.  1,2000 
Oct.  1,  2000 
Oct.  1,  1999 
Oct.  1,2000 

Oct.  1,  1999 
Oct.  1,  1999 
Oct.  1,  1999 
Oct.  1,  1999 
Oct.  1,  1999 
Oct.  1,  2000 
Oct.  1,  2000 

Oct.  1,  1999 
Oct.  1,  2000 
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IX 


Title                                  Stock  Number  Price  Revision  Date 

600-£nd  (869-038-00202-7) 37.00  Oct.  1,  1999 

CFR  Index  and  Findings 

.  Aids (869-042-00047-1) 53.W  Jon.  1,  2000 


Complete  1999  CFR  set 951.00 

Microfiche  CFR  Edition: 

Subscription  (mailed  as  issued)  290.00 

Individual  copies 1.00 

Complete  set  (one-time  moiling) 247.00 

Complete  set  (one-time  mailing)  264.00 


1999 

1999 
1999 
1997 
1996 


<  Because  fitte  3  is  an  annual  compilation,  this  volume  and  aH  previous  volumes 
should  be  retained  as  o  permanent  reference  source. 

2  The  July  1,  1965  edition  of  32  CFR  Parts  1-189  contains  a  note  only  for 
Ports  1-39  Inclusive.  For  the  full  text  of  the  Defense  Acquisition  Regulations 
In  Parts  1-39,  consult  the  three  CFR  volumes  issued  as  of  July  1,  1984,  containing 
those  parts. 

^Ihe  July  1.  1985  edition  of  41  CFR  Chapters  1-100  contains  a  note  only 
for  Chapters  1  to  49  inclusive.  For  the  full  text  of  procurement  regulations 
In  Chapters  1  to  49,  consult  tt)e  eleven  CFR  volumes  Issued  as  of  July  I, 
1984  containing  those  chapters. 

'  No  amendments  to  this  volume  were  promulgated  during  the  period  January 
1,  1999,  through  January  1,  20M.  The  CFR  volume  issued  as  of  January -1, 
1999  should  be  retained. 

'No  orrtendments  to  this  volume  were  promulgated  during  the  period  AprH 
1,  1999,  through  April  1,  2000.  The  CFR  volume  issued  as  of  April  1,  1999  should 
bie  retained. 

^No  amendments  to  this  volume  were  (xomulgated  during  the  period  July 
1,  1999,  through  July  1,  2000.  The  CFR  volume  Issued  as  of  July  1,  1999  should 
36  retained.. 


Would  you 
to  know. . . 


if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
FedereU  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  Sactions  Affacted 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulcrtions  to  amendatory 
actions  putilished  In  the  Federal  Register. 
The  LSA  is  issued  monthly  In  cumulative  form. 
Entries  indicate  the  nature  of  the  changes- 
such  as  revised,  removed,  or  corrected. 
$31  per  year. 

Fadaral  Ragistar  liKiax 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  In 
cumulative  form.  Entries  are  carried 
primarity  under  the  names  of  ttie  issuing 
agerKies.  SignificarTt  subjects  are  carried 
as  cross-refefBnces. 
$28peryeai: 


AUnttngmd  a  induded  in  each  pubtcation  wtyich  hsta 
Fedef^  Register  page  numbers  with  the  dale  of  fMbkcabon 
in  tfw  Feder^  Register. 


Superintendent  of  Documents  Subscription  Order  Form 


*5421 


r  I  Y£S,  enter  the  foUowing  indicated  subscriptions  for  one  year 


LSA  (List  of  CFR  Sections  Affected),  (LCS)  for  $31  per  year. 
Federal  Register  Index  (FRUS)  $28  per  year. 


Charge  your  order.  i^^H^R^ 

It's  Eaay!  SB  mSkd 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Prke  indudes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


(Pkase  type  or  print) 


Please  Choose  Method  of  Payment: 

I    I  Check  Payable  to  the  Superintendent  of  Documents 


Additional  address/attention  line 


I    I  GPO  Deposit  Account        [ 

I    I  VISA       LJ  MasterCard  Account 


l-D 


Street  address 


City.  Sl«e.  ZIP  code 


Thank  you  for 

(Credit  card  expiration  date)  y^^f.  Qf^^t 


Daytime  phone  including  area  code 


Purchase  order  number  (optioaal) 


toodMr 


YES     NO 

□  D 


Authorizing  Signature 

Mail  To:  Superintendent  of  Documents 

PO.  Box  371954,  Pittsbuigh.  PA  15250-7954 


*KD 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  montfi/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


/• 


:  AEB    SMITH212J 

•  JOHN    SMITH 

:  212    MAIN    STREET 

:  FORESTVILLE   MD    20704 


DEC97R  1 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


:  AFRDQ  SMITH212J 

•  JOHN  SMITH 

:  212    MAIN    STREET 

:  FORESTVILLE   MD    20704 


DEC97R  I 


To  be  sure  that  yoiu  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

To  inquire  about  your  sut>scription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9373. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


Superintendent  of  Documents  Subscription  Order  Form 
or<..,Pro««jnBCod.  Charge  youT  ordOT. 

*  5468  ng  Easyt 

n  YES,  enter  my  subscripdon(s)  as  foUows:  To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  51 2-1800 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 


of  CFR  Sections  Affected  (LSA),  at  $697  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $638  each  per  year. 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling,  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City,  State,  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

YES     NO 

May  we  make  your  nanH/addicsBavaiUbie  to  Other  maien?     \_j  \     \ 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 


I I  GPO  Deposit  Account 

[H  VISA       EH  MasteiCard  Account 


l-D 


1      1      M            III 

/  nanK  you  jor 

(Civ^it  rani  ftxpirarinn  date)                     _  ,.^j.^t 

Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

RO.  Box  371954,  Pitt.sburgh,  PA  15250-7954 


AKO 


Public  Laws 


106th  Congress,  2nd  Session,  2000 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  106th  Congress,  2nd  Session,  2000. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  'Documents, 
U.S.  Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register 
for  announcements  of  newly  enacted  laws  or  access  the  online  database  at 
http://www.access.gpo.gov/nara/index.html 


Superintendent  of  Documents  Subscriptions  Order  Form 


Ofdtf  ProcMting  Cods: 

*6216 


I I   llliS,  enter  my  subscription(s)  as  follows: 


Charge  your  order.  i^^K   j^j^f^ 


It's  Easy! 


To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


subscriptions  to  PUBLIC  LAWS  for  the  106th  Congress,  2nd  Session,  2000  for  $136  per  subscription. 


The  total  cost  of  my  order  is  $   

International  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Please  Choose  Method  of  Payment: 

I 1  Check  Payable  to  the  Superintendent  of  Documents 


Additional  address/attention  line 


Street  address 


I     I  GPO  Deposit  Account         [ 

I     I  VISA       LJ  MasterCard  Account 


l-D 


City,  State,  ZIP  code 


Daytime  phone  including  area  code 


MM      M         MM 

1       1                (rmHit  rarrt  ^xpirarimnlfHc)                      ..j..,- j.«W^»f 

Purchase  order  number  (optional) 
May  we  nake  your  I 


YES  NO 

» other  malm?     □  □ 


Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 


12/99 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  Is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscrit>ers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  sut>scription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  2(X)  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis.  Is  published  in  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


Microfiche  Subscription  Prices: 
Federal  Register 

One  year:  $253.00 
Six  months:  $126.50 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $290.00 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  59 

[Docket  Number  LS-99-18] 

RIN  No.  0581-AB64 

Livestock  and  Grain  Market  News 
Branch:  Livestock  Mandatory 
Reporting 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule;  postponement  of 
effective  date. 

SUMMARY:  This  document  postpones  the 
effective  date  of  the  final  rule  (65  FR 
75464)  which  establishes  a  mandatwy 
program  of  reporting  information 
regarding  the  marketing  of  cattle,  swine, 
lambs,  and  products  of  such  Uvestock 
under  the  "Livestock  Mandatory 
Reporting  Act  of  1999."  The 
postponement  of  the  effective  date  is 
being  taken  so  that  adequate  time  is 
available  for  AMS  and  Uiose  entities 
required  to  report  to  test  the  electronic 
information  collection  system  being 
implemented  by  the  program.  This 
action  will  both  ensure  that  the 
confidentiality  of  those  required  to 
report  information  is  maintained  while 
market  participants  are  provided  with 
acciirate  information  on  pricing, 
contracting  for  purchase,  and  supply 
and  demand  conditions  for  livestock, 
livestock  production,  and  livestock 
products,  that  can  be  readily  imderstood 
by  producers,  packers,  and  other  market 
participants. 

EFFECTIVE  DATE:  The  effective  date  of  the 
final  rule  amending  7  CFR  part  59 
published  at  65  FR  75464,  December  1, 

2000,  is  postponed  fi-om  January  30, 

2001,  to  April  2,  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  about  the 
regulations,  please  call  John  E.  Van 


Dyke,  Chief,  Livestock  and  Grain  Market 
News  Branch  at  (202)  720-6231,  fax 
(202)  690-3732,  or  E-mail  us  at 
john.vandyke@usda.gov. 

Additional  information  may  also  be 
obtained  from  the  AMS  web  site:  http:/ 
/www.ams.usda.gov/lsg/price.htm  as  it 
becomes  available. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Livestock  Mandatory  Reporting 
Act  of  1999  (Act)  was  enacted  into  law 
on  October  22, 1999  (Pub.  L.  106-78; 
113  Stat.  1188;  7  U.S.C.  1635-1636(h)) 
as  an  amendment  to  the  Agricultural 
Marketing  Act  of  1946  (7  U.S.C.  1621  et 
seq.].  The  Act  provides  for  the 
mandatpry  reporting  of  market 
information  by  federally  inspected 
livestock  processing  plants  which  have 
slaughtered  an  average  number  of 
livestock  during  the  immediately 
preceding  5  calendar  years  (125,000  for 
cattle  and  100,000  for  swine),  including 
any  processing  plant  that  did  not 
slaughter  diuing  the  immediately 
preceding  5  calendar  years  if  the 
Secretary  determines  that  the  plant 
should  be  considered  a  packer  based  on 
the  plant's  capacity.  For  entities  that  did 
not  slaughter  during  the  immediately 
preceding  5  calendar  years,  such  as  a 
new  plant  or  existing  plant  that  begins 
operations,  the  AMS  will  project  the 
plemt's  annual  slaughter  or  production 
based  upon  the  plant's  estimate  of 
annual  slaughter  capacity  to  determine 
which  entities  meet  the  definition  of  a 
packer  as  defined  in  these  regulations. 

The  Act  gives  the  Secretary  the 
latitude  to  provide  for  the  reporting  of 
lamb  information.  AMS  is  requiring  the 
reporting  of  market  information  by 
federally  inspected  lamb  processing 
plants  who  have  slaughtered  an  average 
of  75,000  head  of  lambs  or  processed  an 
average  of  75,000  lamb  carcasses  during 
the  immediately  preceding  5  calendar 
years.  Additionally,  a  lamb  processing 
plant  that  did  not  slaughter  an  average 
of  75,000  lambs  or  process  an  average  of 
75,000  lamb  carcasses  during  the 
immediately  preceding  5  calendar  years 
will  be  required  to  report  information  if 
the  Secretary  determines  the  processing 
plant  should  be  considered  a  packer 
based  on  its  capacity.  An  importer  of 
lamb  that,  for  any  calendar  year, 
imported  an  average  of  5,000  metric 
tons  of  lamb  meat  products  per  year 
during  the  immediately  preceding  5 


calendar  years  report  such  lamb 
information  as  specified  in  these 
regulations.  Additionally,  an  importer 
that  did  not  import  an  average  of  5,000 
metric  tons  of  lamb  meat  products 
during  the  immediately  preceding  5 
calendar  years  will  be  required  to  report 
information  if  the  Secretary  determines 
that  the  person  should  be  considered  an 
importer  based  on  their  volimie  of  lamb 
imports. 

These  packers  are  required  to  report 
the  details  of  all  transactions  involving 
purchases  of  livestock  (cattle,  swine, 
and  lambs),  and  the  details  of  all 
transactions  involving  domestic  and 
export  sales  of  boxed  beef  cuts, 
including  applicable  branded  product, 
sales  boxed  lamb  cuts,  including 
applicable  branded  product,  and  sales  of 
lamb  carcasses.  These  importers  are 
required  to  report  the  details  of  all 
transactions  involving  the  sales  of 
imported  boxed  lamb  cuts.  This 
information  will  be  reported  to  AMS 
according  to  the  schedule  established  by 
the  Act  and  these  regulations  with 
purchases  of  swine  reported  three  times 
each  day,  purchases  of  cattle  and  lambs 
reported  twice  each  day,  domestic  and 
export  sales  of  boxed  beef  cuts 
including  applicable  branded  boxed 
beef  cuts  reported  twice  each  day,  sales 
of  lamb  carcasses  and  boxed  lamb  cuts, 
including  applicable  branded  boxed 
lamb  cuts,  to  be  reported  once  daily, 
and  sales  of  imported  lamb  cuts  once 
weekly. 

AMS  developed  the  electronic 
information  collection  system  that  will 
receive  information  from  those  entities 
required  to  report  and  will  convert  the 
information  into  reports  that  AMS  will 
publish  for  market  participants  to 
utilize.  These  published  reports  will 
provide  market  participants  with 
accurate  information  on  pricing, 
contracting  for  purchase,  and  supply 
and  demand  conditions  for  livestock, 
livestock  production,  and  livestock 
products,  that  can  be  readily  understood 
by  producers,  packers,  and  other  market 
participants.  The  electronic  information 
collection  system  collects  and  manages 
the  data  received  from  those  entities 
required  to  report  and  was  designed  in 
a  manner  that  ensures  security  of  data 
transmission  and  storage,  and 
confidentiality  of  information  that  is 
maintained  by  USDA. 

Since  publication  of  the  final  rule  on 
December  1,  2000,  AMS,  with  the 
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assistance  of  technical  experts,  has 
initiated  testing  of  the  system  with  those 
entities  required  to  report.  AMS  has 
determined  that  additional  time  is 
required  to  adequately  test  the  system 
and  ensure  that  all  program 
requirements  and  objectives  are  met. 
Accordingly,  AMS  has  postponed  the 
effective  date  of  the  regulations  and  the 
date  which  those  entities  required  to 
report  would  be  required  to  begin 
transmitting  data  until  April  2,  2001. 

Aatiiority.  7  U.S.C.  1621  et  seq. 
Dated:  January  26.  2001. 
KeniMth  C.  Clayton, 

Acting  Administrator,  Agricultural  Marketing 

Service. 

[FR  Doc.  01-2639  Filed  1-26-01;  3:10  pm] 

MUMO  COOe  3410-I»-P 


NATIONAL  CREOfT  UNION 
ADMINtSTTIATION 

12CFRPart748 

QukMlnM  for  Safeguarding  Member 
Infomurtlon 

agency:  National  Credit  Union 
Administration  (NCUA). 
action:  Final  rule. 

summary:  The  NCUA  Board  is 
modifying  its  security  program 
requirements  to  include  security  of 
member  information.  Further,  the 
NCUA  Board  is  issuing  "Guidelines  for 
Safeguarding  Member  Information"  to 
implement  certain  provisions  of  the 
Gramm-Leach-Bliley  Act  (the  GLB  Act 
or  Act). 

The  GLB  Act  requires  the  NCUA 
Board  to  estabUsh  appropriate  standards 
for  federally-insured  credit  unions 
relating  to  administrative,  technical,  and 
physical  safeguards  for  member  records 
and  information.  These  safeguards  are 
intended  to:  hisine  the  security  and 
confidentiality  of  member  records  and 
information;  protect  against  any 
anticipated  threats  or  hazards  to  the 
security  or  integrity  of  such  records;  and 
protect  against  unauthorized  access  to 
or  use  of  such  records  or  information 
that  cotild  result  in  substantial  harm  or 
inconvenience  to  any  member. 
DATES:  This  rule  is  effective  July  1, 
2001. 

ADDRESSES:  National  Credit  Union 
Administration,  1775  Duke  Street, 
Alexandria,  Virginia  22314-3428. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  Biliouris,  hiformation  Systems 
Officer,  Office  of  Examination  and 
hisurance,  at  the  above  address  or 
telephone  (703)  518-6360. 


SUPPLEMENTARY  INFORMATION:  The 
contents  of  this  preamble  are  listed  in 
the  following  outline: 

I.  Background 

n.  Overview  of  Comments  Received 

m.  Section-by-Sectlon  Analysis 

IV.  Regulatory  Procedures 

A.  Paperwork  Reduction  Act 

B.  Regulatory  Flexibility  Act 

C.  Executive  Order  13132 

D.  Treasury  and  General  Government 
Appropriations  Act,  1990 

E.  Small  Business  Regulatory  Enforcement 
Fairness  Act 

V.  Agency  Regulatory  Goal 

I.  Background 

On  November  12, 1999,  President 
Clinton  signed  the  GLB  Act  (Pub.  L. 
106-102)  into  law.  Section  501,  entitled 
Protection  of  Nonpublic  Personal 
Information,  requires  the  NCUA  Board, 
the  federal  banking  agencies  (including 
the  Office  of  the  Comptroller  of  the 
Cmrency,  the  Board  of  Governors  of  the 
Federal  Reserve  System,  the  Federal 
Deposit  Insurance  Corporation,  and  the 
Office  of  Thrift  Supervision),  the 
Securities  and  Exchange  Commission, 
state  insurance  authorities,  and  the 
Federal  Trade  Commission  (collectively, 
the  "Agencies")  to  establish  appropriate 
standards  for  the  financial  institutions 
subject  to  their  respective  jurisdictions 
relating  to  the  administrative,  technical, 
and  physical  safeguards  for  customer 
records  and  information.  These 
safeguards  are  intended  to:  (1)  Insure 
the  security  and  confidentiality  of 
customer  records  and  information;  (2) 
protect  against  any  anticipated  threats 
or  hazards  to  the  security  or  integrity  of 
such  records;  and  (3)  protect  against 
imauthorized  access  to  or  use  of  such 
records  or  information  that  would  result 
in  substantial  harm  or  inconvenience  to 
any  customer. 

Section  505(b)  of  the  GLB  Act 
provides  that  these  standards  are  to  be 
implemented  by  the  NCUA  and  the 
federal  banking  agencies  in  the  same 
manner,  to  the  extent  practicable,  as 
standards  pursuant  to  section  39(a)  of 
the  Federal  Deposit  Insurance  Act 
(FDL\).  Section  39(a)  of  the  FDL\ 
requires  the  federal  banking  agencies  to 
establish  operational  and  managerial 
standards  for  insured  depository 
institutions  relative  to,  among  other 
things,  internal  controls,  information 
systems,  and  internal  audit  systems,  as 
well  as  such  other  operational  and 
managerial  standards  as  determined  to 
be  appropriate.  12  U.S.C.  1831p(a). 
Section  39  of  the  FDIA  provides  for 
standards  to  be  prescribed  by  guideline 
or  by  rule.  12  U.S.C.  1831p(d)(l).  The 
FDIA  also  provides  that  if  an  institution 
bils  to  comply  with  a  standard  issued 
as  a  rule,  the  institution  must  submit  a 


compliance  plan  within  particular  time 
frames,  while  if  an  institution  fails  to 
comply  with  a  standard  issued  as  a 
guideline,  the  agency  has  the  discretion 
as  to  whether  to  require  an  institution 
to  submit  a  compliance  plan.  12  U.S.C. 
1831p(e)(l). 

Section  39  of  the  FDLA  does  not  apply 
to  the  NCUA.  and  the  Federal  Credit 
Union  Act  does  not  contain  a  similar, 
regulatory  framework  for  the  issuance 
and  enforcement  of  standards.  In 
preparation  of  NCUA's  regulation  and 
appendix  with  guidelines,  NCUA  staff 
worked  with  an  interagency  group  that 
included  representatives  from  the 
federal  banking  agencies.  The  NCUA 
Board's  understanding  is  that  the  federal 
banking  agencies  recently  have 
approved  standards  by  guidelines 
issued  as  appendices  to  their  safety  and 
soundness  standards. 

The  NCUA  Board  has  determined  that 
it  can  best  meet  the  congressional 
directive  to  prescribe  standards  through 
an  amendment  to  NCUA's  existing 
regulation  governing  security  programs 
in  federally-insured  credit  unions.  The 
final  regulation  requires  that  federally- 
insured  credit  unions  establish  a 
security  program  addressing  the 
safeguards  required  by  the  GLB  Act.  The 
Board  is  also  issuing  an  appendix  to  the 
regulation  that  sets  out  guidelines,  the 
text  of  which  is  substantively  identical 
to  the  guidelines  approved  by  the 
federal  banking  agencies.  The  guidelines 
are  intended  to  outline  industry  best 
practices  and  assist  credit  unions  to 
develop  meaningful  and  effective 
seciuity  programs  to  ensure  their 
compliance  with  the  safeguards 
contained  in  the  regulation. 

Ciurently,  NCUA  regulations  require 
that  federally-insured  credit  unions 
have  a  written  security  program 
designed  to  protect  each  credit  union 
fitim  robberies,  burglaries, 
embezzlement,  and  assist  in  the 
identification  of  persons  who  attempt 
such  crimes.  Expanding  the 
environment  of  protection  to  include 
threats  or  hazards  to  member 
information  systems  is  a  natural  fit 
within  a  comprehensive  security 
program.  To  evaluate  compliance,  the 
NCUA  will  expand  its  review  of  credit 
union  security  programs  and  annual 
certifications.  This  review  will  take 
place  during  safety  and  soundness 
examinations  for  federal  credit  unions 
and  within  the  established  oversight 
procedures  for  state-chartered,  federally- 
insured  credit  unions.  If  a  credit  union 
fails  to  establish  a  seciuity  program 
meeting  the  regulatory  objectives,  the 
NCUA  Board  could  take  a  variety  of 
administrative  actions.  The  Board  coidd 
use  its  cease  and  desist  authority, 
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including  its  authority  to  require 
affirmative  action  to  correct  deficiencies 
in  a  credit  union's  security  program.  12 
U.S.C.  1786(e)  and  (f).  In  addition,  the 
Board  could  employ  its  authority  to 
impose  civil  money  penalties.  12  U.S.C. 
1786(k).  A  finding  that  a  credit  imion  is 
in  violation  of  the  requirements  of 
§  748.0(b)(2)  would  typically  result  only 
if  a  credit  union  fails  to  establish  a 
written  policy  or  its  written  policy  is 
insufficient  to  reasonably  address  the 
objectives  set  out  in  the  proposed 
regulation. 

The  guidelines  apply  to  "nonpublic 
personal  information"  of  "members"  as 
those  terms  are  defined  in  12  CFR  part 
716,  NCUA's  rule  captioned  IMvacy  of 
Consumer  Financial  Information  (the 
Privacy  Rule  or  Part  716).  See  65  FR 
31722,  May  18,  2000.  Under  section 
503(b)(3)  of  the  GLB  Act  and  part  716, 
credit  unions  will  be  required  to 
disclose  their  policies  and  practices 
with  respect  to  protecting  the 
confidentiality,  security,  and  integrity  of 
nonpublic  personal  information  as  part 
of  the  initial  and  annual  notices  to  their 
members.  Defining  terms  consistently 
should  facilitate  the  ability  of  credit 
unions  to  develop  their  privacy  notices 
in  light  of  the  guidelines  set  forth  here. 
NCUA  derived  key  components  of  the 
guidelines  fit)m  security-related 
supervisory  guidance  developed  with 
the  federal  banking  agencies  through  the 
Federal  Financial  Institutions 
Examination  Coimcil  (FFIEC). 

The  NCUA  Board  requested  comment 
on  all  aspects  of  the  proposed 
amendment  of  §  748.0  and  the 
guidelines,  as  well  as  comment  on  the 
specific  provisions  and  issues 
highlighted  in  the  section-by-section 
analysis  below. 

n.  Overview  of  Comments  Received 

On  June  6,  2000,  the  NCUA  Board 
approved  a  proposal  to  revise  12  CFR 
part  748  to  include  requirements  for 
administrative,  technical,  and  physical 
safeguards  for  member  records  and 
information,  as  required  by  the  GLB  Act. 
65  FR  37302,  Jun.  14,  2000.  The 
comment  period  for  the  proposed  rule 
ended  August  14,  2000.  NCUA  received 
13  comments  on  the  proposal:  two  from 
natural  person  credit  imions,  one  from 
a  corporate  credit  union,  two  fi-om 
national  credit  imion  trade  associations, 
seven  fitim  state  credit  union  leagues, 
and  one  from  a  miscellaneous  trade 
group.  In  addition,  the  other  FFIEC 
Agencies  collectively  received  a  total  of 
206  conunents.  While  NCUA  carefully 
considered  all  comments  on  our 
proposed  rule,  to  remain  as  consistent 
as  practicable  with  the  other  FFIEC 
Agencies,  NCUA  has  made  some 


changes  in  the  final  rule  as  a  result  of 
interagency  discussions. 

NCUA  invited  comment  on  all  aspects 
of  the  proposed  guidelines,  including 
whether  the  rule  should  be  issued  as 
guidelines  or  as  regulation.  Commenters 
overwhelmingly  supported  the  adoption 
of  guidelines  as  discussed  below. 
Several  conunenters  cited  the  benefits  of 
flexibility  and  the  drawbacks  of 
prescriptive  requirements  that  could 
become  rapidly  outdated  as  a  result  of 
changes  in  technology. 

In  light  of  the  comments  received,  the 
NCUA  has  decided  to  adopt  the 
guidelines,  with  several  changes  as 
discussed  below  to  respond  to  the 
commenters'  suggestions. 

In  directing  the  Agencies  to  issue 
standards  for  the  protection  of  customer 
records  and  information.  Congress 
provided  that  the  standards' apply  to  all 
financial  institutions,  regardless  of  the 
extent  to  which  they  may  disclose 
information  to  affiliated  or  nonaffiliated 
third  parties,  electronically  transfer  data 
with  customers  or  third  parties,  or 
record  data  electronically.  Because  the 
requirements  of  the  Act  apply  to  a  broad 
range  of  financial  institutions,  the 
NCUA  and  the  other  FFEIC  Agencies 
believe  that  the  guidelines  must 
establish  appropriate  standards  that 
allow  each  institution  the  discretion  to 
design  an  information  security  program 
that  suits  its  particular  size  and 
complexity  and  the  nature  and  scope  of 
its  activities.  In  some  instances,  credit 
unions  already  vnll  have  information 
security  programs  that  are  consistent 
with  these  guidelines.  In  such 
situations,  litUe  or  no  modification  to  a 
credit  union's  program  will  be  required. 

Below  is  a  section-by-section  analysis 
of  the  final  guidelines. 

m.  Section-by-Sectioii  Analysis 

The  discussion  that  follows  applies  to 
the  final  rule  Part  748. 

The  security  program  in  §  748.0(b) 
previously  addressed  only  those  threats 
due  to  acts  such  as  robberies,  biuglaries. 
larcenies,  and  embezzlement.  In  tiie 
emerging  electronic  marketplace,  the 
threats  to  members,  credit  unions,  and 
the  information  they  share  to  have  a 
productive,  technologically  competitive, 
financial  relationship  have  increased. 
The  security  programs  to  ensure 
protections  against  these  emerging 
crimes  and  harmful  actions  must  keep 
pace.  Congress  directed  in  section 
501(b)  of  the  GLB  Act  tiiat  tiie  Agencies 
establish  standards  to  ensure  financial 
institutions  protect  the  security  and 
confidentiality  of  the  nonpublic 
personal  information  of  their  customers. 

To  meet  this  directive,  the  proposed 
rule  revised  paragraph  (b)  of  §  748.0  to 


require  that  a  credit  union's  security 
program  include  protections  to  ensure 
the  sec\irity  and  confidentiality  of 
member  records,  protect  against 
anticipated  threats  or  haz^s  to  the 
seciuity  or  integrity  of  such  records,  and 
protect  against  unauthorized  access  to 
or  use  of  such  records  that  could  result 
in  substantial  harm  or  inconvenience  to 
a  member.  This  modification  expanded 
the  security  program  objectives  to 
include  the  emerging  threats  and 
hazards  to  members,  credit  unions,  and 
the  information  they  share  to  have  a 
financial  relationship. 

NCUA  has  adopted  this  revision  as 
proposed  with  one  exception.  NCUA 
has  changed  the  reference  in  section 
748.0(b)(4)  from  "the  Accounting 
Manual  for  Federal  Credit  Unions",  to 
"12  CFR  part  749."  NCUA  is  currenUy 
revising  Part  749  regarding  a  credit 
union's  preservation  of  vital  records. 

The  discussion  that  follows  appUes  to 
the  NCUA's  final  guidelines.         *" 

Appendix  A  to  Part  748 — Guidelines  for 
Safeguarding  Member  Information 

L  Introduction 

Paragraph  I.  sets  forth  the  general 
purpose  of  the  guidelines,  which  is  to 
provide  guidance  to  each  credit  union 
in  estabUshing  and  implementing 
administrative,  technical,  and  physical 
safeguards  to  protect  the  security, 
confidentiality,  and  integrity  of  member 
information.  This  paragraph  also  sets 
forth  the  statutory  authority  for  the  final 
guidelines,  sections  501  and  505(b)  of 
the  GLB  Act.  15  U.S.C.  6801  and 
6805(b).  The  NCUA  received  no 
comments  on  this  paragraph,  and  has 
adopted  it  as  proposed. 


LA.  Scope 

Paragraph  LA.  describes  the  scope  of 
the  proposed  guidelines.  The  guidelines 
apply  to  member  information 
maintained  by  or  on  behalf  of  all 
federally-insured  credit  unions.  NCUA 
has  adopted  the  scope  as  proposed. 

The  NCUA  received  a  comment 
requesting  clarification  on  whether  the 
rule  includes  corporate  credit  unions. 
This  commenter  indicated  that  because 
of  the  use  of  the  word  "consumer" 
throughout  the  proposed  rule,  it  is 
feasible  to  presume  that  the  proposed 
rule  is  referring  only  to  natural  person 
credit  imions. 

The  general  purpose  of  the  guidelines 
is  to  provide  guidance  to  credit  unions 
in  establishing  and  implementing 
safeguards  to  protect  member 
information.  It  appears  that  a  corporate 
credit  imion  will  rarely  have  natural 
person  members  or  customers.  Such 
members  appear  to  be  limited  to  those 
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corporate  credit  unions  that  have 
natural  person  incorporators  that 
maintain  a  share  account.  Those 
members  are  limited  in  number. 
However,  if  a  corporate  credit  union  has 
a  natural  person  member,  it  will  be 
required  to  establish  and  implement 
safeguards  to  protect  the  member's 
information. 

This  commenter  requested 
clarification  on  whether  the  proposed 
rule  pertains  to  corporate  credit  imions 
as  a  "service  provider,"  or  as  a  credit 
union  that  must  comply  with  the 
regulation.  The  commenter  also  asked 
whether  there  is  an  exemption  for 
corporate  credit  unions  providing 
service  to  natural  person  credit  unions 
that  is  part  of  normal  processing 
business.  Natxual  person  credit  unions 
that  use  corporate  credit  unions  as  their 
"service  providers"  will  likely  look  to 
the  guidelines  in  overseeing  their 
service  provider  arrangements  with 
those  Corporate  credit  unions.  There  is 
no  exemption  for  corporate  credit 
unions  that  provide  services  to  natural 
person  credit  unions  as  part  of  normal 
processing  business.  NCUA  notes  that 
disclosvire  pursuant  to  one  of  the 
exceptions  in  the  Privacy  Rule  does  not 
constitute  unauthorized  access  under 
the  guidelines.  (See  II.B.  Objectives.). 

LB.  Definitions 

Paragraph  I.B.  sets  forth  the 
definitions  of  various  terms  for  purposes 
of  the  guidelines.  The  defined  terms 
have  been  placed  in  alphabetical  order 
in  the  final  gmdelines. 

/.B.I.  In  General 

Paragraph  I.B.I,  provides  that  terms 
used  in  the  guidelines  have  the  same 
meanings  as  set  forth  in  12  CFR  part 
716,  except  to  the  extent  that  the 
definition  of  a  term  is  modified  in  the 
guidelines  or  where  the  context  requires 
otherv^se 

The  NCUA  and  other  FFIEC  Agencies 
received  several  comments  on  the 
proposed  definitions.  NCUA  has  made 
certain  changes  in  its  final  rule  as 
discussed  below. 

Member  (I.B.2.a.) 

Proposed  paragraph  I.B. 3.  defined 
"member"  in  the  same  way  as  that  term 
is  defined  in  section  716.3(n)  of  the 
Privacy  Rule.  The  NCUA  proposed  to 
use  this  definition  in  the  guidelines 
because  section  501(b)  refers  to 
safeguarding  the  seciuity  and 
confidentiality  of  member  information. 
Given  that  Congress  used  the  same  term 
for  both  the  501(b)  standards  and  for  the 
sections  concerning  financial  privacy, 
NCUA  has  concluded  that  it  is 
appropriate  to  use  the  same  definition 


in  the  guidelines  that  was  adopted  in 
the  Privacy  Rule. 

The  term  "member"  includes 
individuals  who  are  not  actually 
members,  but  are  entitled  to  the  same 
privacy  protections  under  part  716  as 
members.  Examples  of  individuals  that 
fall  within  the  definition  of  member  in 
part  716  are  nonmember  joint  account 
holders,  nonmembers  establishing  an 
account  at  a  low-income  designated 
credit  union,  and  nonmembers  holding 
an  account  in  a  state-chartered  credit 
union  under  state  law.  The  term 
"member"  does  not  cover  business 
members  or  consumers  who  have  not 
established  an  ongoing  relationship 
with  the  credit  union  (e.g..  those 
consiuners  that  merely  use  an  ATM  or 
purchase  travelers  checks).  See  12  CFR 
716.3(n)  and  (o). 

The  NCUA  Board  solicited  comment 
on  whether  the  definition  of  member 
should  be  broadened  to  provide  a 
common  information  security  program 
for  all  types  of  records  under  the  control 
of  a  credit  imion.  The  NCUA  received 
many  comments  on  this  definition, 
almost  all  of  which  agreed  with  the 
proposed  definition.  Although  a  few 
commenters  indicated  they  would  apply 
the  same  security  program  to  both 
business  and  consumer  records,  the  vast 
majority  of  commenters  supported  the 
use  of  the  same  definition  of  member  in 
the  guidelines  as  is  used  in  the  Privacy 
Rule.  They  observed  that  the  use  of  the 
term  customer  in  section  501  of  the  GLB 
Act.  when  read  in  the  context  of  the 
definitions  of  consumer  and  customer 
relationship  in  section  509,  reflects  the 
Congressional  intent  to  distingmsh 
between  certain  kinds  of  consumers  for 
the  information  security  standards  and 
the  other  privacy  provisions  established 
under  subtiUe  A  of  Titie  V. 

The  NCUA  believes,  therefore,  that 
the  most  reasonable  interpretation  of  the 
applicable  provisions  of  subtitle  A  of 
Titie  V  of  the  Act  is  that  a  credit  union 
is  obligated  to  protect  the  security  and 
confidentiality  of  the  nonpublic 
personal  information  of  its  consiuners 
with  whom  it  has  a  member 
relationship.  As  a  practical  manner,  a 
credit  union  may  also  design  or 
implement  its  information  security 
program  in  a  manner  that  encompasses 
the  records  and  information  of  its  other 
consumers  and  its  business  clients.^ 


Member  Information  (I.B.2.b.) 

Section  501(b)  refers  to  safeguarding 
the  security  and  confidentiality  of 
"customer  information."  The  term 
"customer"  is  also  used  in  other 
sections  of  Titie  V  of  the  GLB  Act.  As 
stated  above.^the  NCUA  Board  used  the 
term  "member"  in  place  of  the  term 
"customer"  in  implementing  these 
sections  of  the  GLB  Act  in  Part  716. 

Proposed  paragraph  I.B.2.  defined 
member  information  as  any  records 
containing  nonpublic  personal 
information,  as  defined  in  section 
716.3(q)  of  the  Privacy  Rule,  about  a 
member.  This  included  records,  data, 
files,  or  other  information  in  paper, 
electronic,  or  other  form  that  are 
maintained  by  any  service  provider  on 
behalf  of  the  institution.  Although 
section  501(b)  of  the  GLB  Act  refers  to 
the  protection  of  both  customer  records 
and  information,  for  the  sake  of 
simplicity,  the  proposed  guidelines 
used  the  term  "member  information"  to 
encompass  both  information  and 
records. 

The  NCUA  did  not  receive  any 
comments  specifically  relating  to  this 
definition.  The  NCUA  has  adopted  a 
definition  of  "member  information"  that 
is  substantially  the  same  as  the 
proposed  definition.  The  NCUA  has. 
however,  deleted  the  reference  to  data, 
files,  or  other  information  from  the  final 
guidelines,  since  each  is  included  in  the 
term  "records"  and  also  is  covered  by 
the  reference  to  "paper,  electronic,  or 
other  form." 

Member  Information  System  (I.B.2.C.) 

Proposed  paragraph  I.B.5.  defined 
"member  information  system"  to  be 
electronic  or  physical  methods  used  to 
access,  collect,  store,  use,  transmit,  or 
protect  member  information.  The  NCUA 
did  not  receive  any  comments 
specifically  relating  to  this  definition. 

The  NCUA  has  adopted  the  definition 
of  member  information  system  largely  as 


>The  NCUA  and  Uie  other  FFIEC  Agencies 
recognize  that  customer  is  defined  more  broadly 
imder  Subtitle  B  of  Title  V  of  the  Act,  which,  in 
general,  makes  it  unlawful  for  any  person  to  obtain 
or  attempt  to  obtain  customer  information  of  a 
financial  institution  by  making  false,  fictitious,  or 
fraudulent  statements.  For  the  purposes  of  that 
subtitle,  the  term  ctistomer  means  any  person  (or 
authorized  representative  of  a  person)  to  whom  the 


financial  institution  provides  a  product  or  service, 
including  that  of  acting  as  a  fiduciary.  [See  section 
527(1)  of  the  Act.)  In  light  of  the  statutory  mandate 
to  prescribe  such  revisions  to  such  regulations  and 
guidelines  as  may  be  necessary  to  ensure  that  such 
financial  institutions  have  policies,  procedures,  and 
controls  in  place  to  prevent  the  unauthorized 
disclosure  of  customer  financial  information 
(section  525),  the  NCUA  considered  modifying 
these  guidelines  to  cover  other  customers,  namely, 
business  entities  and  individuals  who  obtain 
financial  products  and  services  for  purposes  other 
than  personal,  bmily,  or  household  purposes.  The 
NCUA  has  concluded,  however,  that  defining 
member  to  accommodate  the  range  of  objectives  set 
forth  in  Title  V  of  the  Act  is  unnecessary.  Instead, 
the  NCUA  has  included  a  new  paragraph  ni.Cl.i, 
described  below,  and  plan  to  issue  guidance  and 
other  revisions  to  the  applicable  regulations,  as  may 
be  necessary,  to  satisfy  the  requirements  of  section 
525  of  the  Act. 
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proposed.  However,  the  phrase 
"electronic  or  physical"  in  the  proposal 
has  been  deleted  because  each  is 
included  in  the  term  "any  method."  The 
NCUA  also  has  added  a  specific 
reference  to  records  disposal  in  the 
definition  of  "member  information 
system."  This  is  consistent  with  the 
proposal's  inclusion  of  access  controls 
in  the  list  of  items  a  credit  imion  is  to 
consider  when  establishing  seciuity 
policies  and  procedures  (see  discussion 
of  paragraph  Hl.C.l.a.,  below),  given  that 
inadequate  disposal  of  records  may 
result  in  identity  theft  or  other  misuse 
of  member  information.  Under  the  final 
guidelines,  a  credit  union's 
responsibility  to  safeguard  member 
information  continues  through  the 
disposal  process. 

Service  Provider  (I.B.2.d.) 

The  proposal  defined  a  "service 
provider"  as  any  person  or  entity  that 
maintains  or  processes  member 
information  for  a  credit  luiion,  or  is 
otherwise  granted  access  to  member 
information  through  its  provision  of 
services  to  a  credit  union.  One 
commenter,  a  corporate  credit  imion, 
asked  for  clarification  with  regard  to 
'  'service  provider. ' ' 

The  NCUA  beheves  that  the  Act 
requires  each  credit  imion  to  adopt  a 
comprehensive  information  security 
program  that  is  designed  to  protect 
against  unauthorized  access  to  or  use  of 
members'  nonpublic  personal 
information.  Disclosing  information  to  a 
person  or  entity  that  provides  services 
to  a  credit  union  creates  additional  risks 
to  the  security  and  confidentiality  of  the 
information  disclosed.  In  order  to 
protect  against  these  risks,  a  credit 
union  must  take  appropriate  steps  to 
parotect  information  that  it  provides  to  a 
service  provider,  regardless  of  who  the 
service  provider  is  or  how  the  service 
provider  obtains  access.  The  fact  that  an 
entity  obtains  access  to  member 
information  through,  for  instance, 
providing  professional  services  does  not 
obviate  the  need  for  the  credit  imion  to 
take  appropriate  steps  to  protect  the 
information.  Accordingly,  the  NCUA 
has  determined  that,  in  general,  the  term 
"service  provider"  should  be  broadly 
defined  to  encompass  a  variety  of 
individuals  or  companies  that  provide 
services  to  the  credit  union. 

This  does  not  mean,  however,  that  a 
credit  union's  methods  for  overseeing 
its  service  provider  arrangements  will 
be  the  same  for  every  provider.  As 
explained  in  the  discussion  of 
paragraph  III.D.,  below,  a  credit  union's 
oversight  responsibilities  will  be  shaped 
by  the  credit  union's  analysis  of  the 
risks  posed  by  a  given  service  provider. 


If  a  service  provider  is  subject  to  a  code 
of  conduct  that  imposes  a  duty  to 
protect  member  information  consistent 
with  the  objectives  of  these  guidelines, 
a  credit  union  may  take  that  duty  into 
account  when  deciding  what  level  of 
oversight  it  should  provide. 

Moreover,  a  credit  union  will  be 
responsible  under  the  final  guidelines 
for  overseeing  its  service  provider 
arrangements  only  when  the  service  is 
provided  directiy  to  the  credit  union. 
The  NCUA  clarified  this  point  by 
amending  the  definition  of  "service 
provider"  in  the  final  guidelines  to  state 
that  it  applies  only  to  a  person  or  entity 
that  maintains,  processes,  or  otherwise 
is  permitted  access  to  member 
information  through  its  provision  of 
s«vices  directiy  to  the  credit  union. 

In  situations  where  a  service  provider 
hires  a  subservicer.^  the  subservicer 
would  not  be  a  service  provider  under 
the  final  guidelines.  The  NCUA 
recognize  that  it  would  be  inappropriate 
to  impose  obligations  on  a  credit  union 
to  select  and  monitor  subservicers  in 
situations  where  the  credit  union  has  no 
contractual  relationship  with  that 
person  or  entity.  When  conducting  due 
diligence  in  selecting  its  service 
providers  (see  discussion  of  paragraph 
m.D.,  below),  however,  a  credit  union 
must  determine  that  the  service 
provider  has  adequate  controls  to  ensure 
that  the  subservicer  will  protect  the 
member  information  in  a  way  that  meets 
the  objectives  of  these  guidelines. 

n.  Standards  for  Safeguarding  Member 
Information 

II. A.  Information  Security  Program 

The  proposed  guidelines  described 
NCUA's  expectations  for  the  creation, 
implementation,  and  maintenance  of  an 
information  security  program.  As  noted 
in  the  proposal,  this  program  must 
include  administrative,  technical,  and 
physical  safeguards  appropriate  to  the 
size  and  complexity  of  the  credit  union 
and  the  nature  and  scope  of  its 
activities. 

Several  interagency  commenters 
representing  large  organizations  were 
concerned  that  the  term 
"comprehensive  information  security 
program"  required  a  single  uniform 
document  that  must  apply  to  all 
component  parts  of  the  organization.  In 
response,  the  NCUA  and  the  other 
FFffiC  Agencies  note  that  a  program  that 
includes  administrative,  technical,  and 
physical  safeguards  will,  in  many 


^The  term  subservicer  means  any  person  who  has 
access  to  a  credit  union's  member  information 
through  its  provision  of  services  to  the  service 
provider  and  is  not  limited  to  mortgage 
subservicers. 


instances,  be  composed  of  more  than 
one  document.  Moreover,  use  of  this 
term  does  not  require  that  all  parts  of  an 
organization  implement  a  uniform 
program.  However,  the  NCUA  will 
expect  a  credit  union  to  coordinate  aU 
the  elements  of  its  information  security 
program.  Where  the  elements  of  the 
program  are  dispersed  throughout  the 
credit  union,  management  should  be 
aware  of  these  elements  and  their 
locations.  If  they  are  not  maintained  on 
a  consolidated  basis,  management 
should  have  an  ability  to  retrieve  the 
current  documents  fit>m  those 
responsible  for  the  overall  coordination 
and  ongoing  evaluation  of  the  program. 

n.B.  Objectives 

Proposed  paragraph  n.B.  described 
the  objectives  that  each  credit  union's 
information  security  program  should  be 
designed  to  achieve.  These  objectives 
tracked  the  objectives  as  stated  in 
section  501(b)(l)-(3).  adding  only  that 
the  security  program  is  to  protect 
against  unauthorized  access  that  could 
risk  the  safety  and  soundness  of  the 
credit  union.  NCUA's  proposed  rule 
also  noted  that  unauthorized  access  to 
or  use  of  member  information  does  not 
include  access  to  or  use  of  member 
information  with  the  member's  consent. 

The  NCUA  Board  requested  comment 
on  whether  there  are  additional  or 
alternative  objectives  that  should  be 
included  in  the  guidelines.  The  NCUA 
received  several  comments  on  this 
proposed  paragraph,  most  of  which 
indicated  that  the  guidelines  should  not 
include  any  additional  or  alternative 
objectives. 

First.  NCUA  and  the  other  FFIEC 
Agencies  made  two  changes  to  this 
objective  in  the  final  rule.  NCUA  notes 
that  it  does  not  believe  the  statute 
mandates  a  standard  of  absolute  liability 
for  a  credit  union  that  experiences  a 
seciuity  breach.  Thus,  the  NCUA  and 
other  FFEIC  Agencies  have  clarified 
these  objectives  in  the  final  rule  by 
stating  that  each  security  program  is  to 
be  designed  to  accomplish  the 
objectives  stated. 

Second,  in  response  to  comments  that 
objected  to  the  addition  of  the  safety 
and  soundness  standard,  the  NCUA  and 
other  FFTEC  Agencies  have  deleted  that 
reference  in  order  to  make  the  statement 
of  objectives  identical  to  the  objectives 
identified  in  the  statute.  NCUA  believes 
that  risks  to  the  safety  and  soundness  of 
a  credit  union  may  be  addressed 
through  other  supervisory  or  regulatory 
means,  making  it  unnecessary  to  expand 
the  statement  of  objectives  in  this 
rulemaking, 

NCUA  notes  that  for  purposes  of  the 
guidelines,  access  to  or  use  of  member 


8156 


Federal  Register /Vol.  66,  No.  20 /Tuesday,  January  30,  2001 /Rules  and  Regulations 


information  is  permitted  if  it  is  done 
with  the  member's  consent.  When  a 
member  gives  consent  to  a  third  party  to 
access  or  use  that  member's 
information,  such  as  by  providing  the 
third  party  with  an  account  number, 
PIN,  or  password,  the  guidelines  do  not 
require  the  credit  union  to  know  about 
the  arrangement  or  to  monitor  the  use  or 
redisclosiue  of  the  member's 
information  by  the  third  party.  Finally, 
imauthorized  access  does  not  mean 
disclosing  pursuant  to  one  of  the 
exceptions  in  the  Privacy  Rule. 

m.  Development  and  Implementation 
of  Information  Security  Program 

ni.A.  Involve  the  Board  of  Directors 

Proposed  paragraph  III.A.  described 
the  involvement  of  the  board  of 
directors  and  management  in  the 
development  and  implementation  of  an 
information  security  program.  As 
explained  in  the  proposal,  the  board  of 
director's  responsibilities  are  to:  (1) 
Approve  the  credit  union's  written 
information  security  policy  and 
program:  and  (2)  oversee  efforts  to 
develop,  implement,  and  maintain  an 
efiective  information  security  program, 
including  reviewing  reports  from 
management.  The  proposal  also 
outlined  management's  responsibilities 
for  developing,  implementing,  and 
maintaining  the  seciuity  program.  The 
NCUA  did  not  receive  any  comments 
specifically  relating  to  the  requirement 
of  board  approval  of  the  information 
seciuity  prc«ram. 

NCUA  Deueves  that  a  credit  union's 
overall  information  security  program  is 
critical  to  the  safety  and  soundness  of 
the  credit  imion.  'Therefore,  the  final 
guidelines  continue  to  place 
responsibility  on  a  credit  union's  board 
of  directors  to  approve  and  exercise 
general  oversight  over  the  program. 
However,  the  guidelines  allow  the  entire 
board  of  directors  of  a  credit  union,  or 
an  appropriate  committee  of  the  board 
of  dkectors  to  approve  the  credit 
union's  written  security  program.  In 
addition,  the  guidelines  permit  the 
board  of  directors  to  assign  specific 
implementation  responsibilities  to  a 
committee  or  an  individual. 

In  those  cases  where  a  committee  is 
established,  NCUA  considered  requiring 
that  the  committee  contain  at  least  one 
member  of  the  credit  union's  board  of 
directors.  Conversely,  the  NCUA  also 
evaluated  the  impact  of  not  allowing  a 
member  of  the  board  of  directors  to 
serve  on  the  committee.  In  both 
scenarios,  NCUA  determined  the  most 
logical  approach  is  to  allow  each  credit 
union  board  to  determine  the  makeup  of 
such  a  committee  if  established.  To 


mandate  additional  requirements  on  the 
board  of  directors  may  place  tuldue 
burden  on  small  credit  unions  with  a 
limited  nimiber  of  resources. 

The  NCUA  received  comments 
suggesting  that  use  of  the  term 
"oversee"  conveyed  the  notion  that  a 
board  of  directors  is  expected  to  be 
involved  in  day-to-day  monitoring  of 
the  development,  implementation,  and 
maintenance  of  an  information  secinity 
program.  The  term  "oversee"  is  meant 
to  convey  a  board  of  director's 
conventional  supervisory 
responsibilities.  Day-to-day  monitoring 
of  any  aspect  of  an  information  security 
program  is  a  management  responsibility. 
The  final  guidelines  reflect  this  by 
providing  that  the  board  of  directors 
must  oversee  the  credit  union's 
information  security  program,  but  may 
assign  specific  responsibility  for  its 
implementation. 

"The  NCUA  invited  comment  on 
whether  the  guidelines  should  require 
that  the  board  of  directors  designate  an 
Information  Security  Officer  or  other 
responsible  individual  who  would  have 
the  authority,  subject  to  the  board's 
approval,  to  develop  and  administer  the 
credit  union's  information  security 
program.  The  NCUA  received  a  few 
comments  suggesting  that  the  NCUA 
should  not  require  the  creation  of  a  new 
position  for  this  purpose.  Only  one 
commenter  supported*designating  an 
Information  Security  Officer.  Some 
conunenters  also  stated  that  hiring  one 
or  more  additional  stafi  for  this  piupose 
would  impose  a  significant  biutlen. 

NCUA  believes  mat  a  credit  union 
will  not  need  to  create  a  new  position 
with  a  specific  title  for  this  purpose,  as 
long  as  die  credit  imion  has  adequate 
staff  in  light  of  the  risks  that  credit 
union  feces  to  its  member  information. 
Regardless  of  whether  new  staff  are 
added,  the  lines  of  authority  for 
development,  implementation,  and 
administration  of  a  credit  union's 
information  seciuity  program  need  to  be 
well-defined  and  clearly  articulated. 

The  proposed  guidelines  set  forth 
three  responsibilities  for  management  as 
part  of  its  implementation  of  the  credit 
union's  information  sectuity  program. 
They  were  to:  (1)  evaluate  the  impact  on 
a  credit  imion's  security  program  of 
changing  business  arrangements  and 
changes  to  member  information 
systems;  (2)  document  compliance  with 
these  guidelines;  and  (3)  keep  the  board 
of  directors  informed  of  the  current 
status  of  the  credit  union's  information 
secxuity  program.  In  response  to  this 
proposal,  some  conunenters  stated  that 
the  NCUA  should  allow  a  credit  union 
to  decide  who  within  the  institution  is 
to  carry  out  the  tasks. 


The  NCUA  believes  that  a  credit 
union's  board  of  directors  is  in  the  best 
position  to  determine  who  should  be 
assigned  specific  roles  in  implementing 
the  credit  union's  security  program. 
Accordingly,  the  NCUA  has  deleted  the 
separate  provision  assigning  specific 
roles  to  management.  'The 
responsibilities  that  were  contained  in 
this  provision  are  now  included  in  other 
paragraphs  of  the  guidelines. 

UI.B.  Assess  Risk 

Proposed  paragraph  m.B.  described 
the  risk  assessment  process  that  should 
be  used  in  the  development  of  the 
information  seciuity  program.  Under  the 
proposal,  a  credit  imion  was  to  identiiy 
and  assess  the  risks  to  member 
information.  As  part  of  that  assessment, 
the  credit  union  was  to  determine  the 
sensitivity  of  the  information  and  the 
threats  to  the  credit  union's  systems.  A 
credit  union  also  was  to  assess  the 
sufficiency  of  its  policies,  procedures, 
systems,  and  other  arrangements  in 
place  to  control  risk.  Finally,  a  credit 
union  was  to  monitor,  evaluate,  and 
adjust  its  risk  assessment  in  light  of 
changes  in  areas  identified  in  the 
proposal. 

Tne  NCUA  did  not  receive  any 
comments  specifically  relating  this 
section  of  the  proposed  rule.  However, 
the  other  FFIEC  Agencies  received 
several  comments  on  these  provisions. 
Accordingly,  NCUA  has  amended  its 
final  rule  to  remain  as  consistent  as 
practicable  with  the  other  Agencies. 

Discussions  vnth  the  other  FFIEC 
Agencies  focused  on  the  issue  of 
requiring  credit  unions  to  perform  a 
sensitivity  analysis  as  part  of  their  risk 
assessment.  NCUA  is  aware  that 
"member  information"  is  defined  to 
mean  "nonpublic  personal  information" 
as  defined  in  the  GLB  Act,  and  that  the 
GLB  Act  provides  the  same  level  of 
coverage  for  all  nonpublic  personal 
information. 

While  the  NCUA  agrees  that  all 
member  information  requires 
protection,  the  NCUA  believes  that 
requiring  all  credit  unions  to  afford  the 
same  degree  of  protection  to  all  member 
information  may  be  unnecessarily 
burdensome  in  many  cases. 
Accordingly,  the  final  guidelines 
continue  to  state  that  credit  unions 
should  take  into  consideration  the 
sensitivity  of  member  information. 
Disclosure  of  certain  information  (such 
as  account  numbers  or  access  codes) 
might  be  particularly  harmful  to 
members  if  the  disclosure  is  not 
authorized.  Individuals  who  try  to 
breach  the  credit  union's  security 
systems  may  be  likely  to  target  this  type 
of  information.  When  such  information 
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is  housed  on  systems  that  are  accessible 
through  public  telecommunications 
networks,  it  may  require  more  and 
different  protections,  such  as 
encryption,  than  if  it  were  located  in  a 
locked  file  drawer.  To  provide 
flexibility  to  respond  to  these  different 
security  needs  in  the  way  most 
appropriate,  the  guidelines  confer  upon 
credit  unions  the  discretion  to 
determine  the  levels  of  protection 
necessary  for  different  categories  of 
information.  Credit  unions  may  treat  all 
member  information  the  same,  provided 
that  the  level  of  protection  is  adequate 
for  all  the  information. 

In  addition,  the  NCUA  and  the  other 
FFEIC  Agencies  believe  that  the  security 
program  should  be  focused  on 
reasonably  foreseeable  risks.  Therefore, 
NCUA  has  amended  its  final  guidelines 
accordingly. 

NCUA  nas  made  several  other 
changes  to  this  paragraph  in  the  final 
rule  to  improve  the  order  of  the 
guidelines  and  to  eliminate  provisions 
that  were  redundant  in  light  of 
responsibilities  outlined  elsewhere.  For 
instance,  while  the  proposal  stated  that 
the  risk  assessment  function  included 
the  need  to  monitor  for  relevant  changes 
to  technology,  sensitivity  of  member 
information,  and  threats  to  information 
security  and  make  adjustments  as 
needed,  that  function  has  been 
incorporated  into  the  discussion  of 
managing  and  controlling  risk  in 
paragraphs  III.C.3.  and  HI.E. 

Thus,  under  the  final  guidelines  as 
adopted,  a  credit  union  should  identify 
the  reasonably  foreseeable  internal  and 
external  threats  that  could  result  in 
unauthorized  disclosure,  misuse, 
alteration,  or  destruction  of  member 
information  or  member  information 
systems.  Next,  the  risk  assessment 
should  consider  the  potential  damage 
that  a  compromise  of  member 
information  from  an  identified  threat 
would  have  on  the  member  information, 
taking  into  consideration  the  sensitivity 
of  the  information  to  be  protected  in 
assessing  the  potential  damage.  Finally, 
a  credit  union  should  conduct  an 
assessment  of  the  sufficiency  of  existing 
policies,  procedures,  member 
information  systems,  and  other 
arrangements  intended  to  control  the 
risks  it  has  identified. 

(in.C.)  Manage  and  Control  Risk 

Proposed  paragraph  III.C.  described 
the  steps  a  credit  union  should  take  to 
manage  and  the  control  risks  identified 
in  paragraph  m.B. 

Establisn  policies  and  procedures. 
Paragraph  in.C.l  of  the  proposal 
described  the  elements  of  a 
comprehensive  risk  management  plan 


designed  to  control  identified  risks  and 
to  achieve  the  overall  objective  of 
ensuring  the  security  and 
confidentiality  of  member  information. 
It  identified  1 1  factors  a  credit  union 
should  consider  in  evaluating  the 
adequacy  of  its  policies  and  procedures 
to  effectively  'manage  these  risks. 

The  NCUA  did  not  receive  any 
comments  specifically  relating  to  this 
section.  However,  based  on  interagency 
discussions,  the  NCUA  has  amended  the 
final  guidelines  to  state  that  each  credit 
union  must  consider  whether  the 
security  elements  discussed  in 
paragraphs  Ill.C.l.a.-h.  are  appropriate 
for  the  credit  union  and,  if  so,  adopt 
those  elements  a  credit  union  concludes 
are  appropriate.  The  NCUA  believes  that 
the  security  measures  listed  in  m.C.I 
may  be  adapted  by  credit  unions  of 
varying  sizes,  scope  of  operations,  and 
risk  management  structures.  Consistent 
with  that  approach,  the  manner  of 
implementing  a  particular  element  may 
vary  from  credit  union  to  credit  union. 
For  example,  while  a  credit  union  that 
offers  Internet-based  transaction 
accounts  may  conclude  that  encryption 
is  appropriate,  a  different  credit  union 
that  processes  all  data  internally  and 
does  not  have  a  transactional  web  site 
may  consider  other  kinds  of  access 
restrictions  that  are  adequate  to 
maii^tain  the  confidentiality  of  member 
information. 

The  NCUA  Board  invited  comment  on 
the  degree  of  detail  that  should  be 
included  in  the  guidelines  regarding  the 
risk  management  program,  including 
which  elements  should  be  specified  in 
the  guidelines,  and  any  other 
components  of  a  risk  management 
program  that  should  be  listed. 
Generally,  the  comments  supported  the 
level  of  detail  conveyed  in  the  proposed 
guidelines.  The  NCUA  has  adopted  the 
provision  regarding  management  and 
control  of  risks  wiA  the  changes 
discussed  below.  Comments  addressing 
proposed  security  measures  that  have 
been  adopted  without  change  also  are 
discussed  below. 

Access  rights.  The  NCUA  did  not 
receive  any  comments  specifically 
addressing  this  area.  However,  because 
the  other  FFIEC  Agencies  received  a 
number  of  comments  suggesting  that  the 
reference  to  "access  rights  to  customer 
information"  in  paragraph  m.C.I. a.  of 
their  proposal  could  be  interpreted  to 
mean  providing  customers  with  a  right 
of  access  to  financial  information. 
NCUA  notes  that  the  reference  was 
intended  to  refer  to  limitations  on 
employee  access  to  member  financial 
information,  not  to  member  access  to 
information.  However,  this  element  has 
been  deleted  since  limitations  on 


employee  access  are  covered  adequately 
in  other  parts  of  paragraph  m.C.I.  [See 
discussion  of  "access  controls"  in 
paragraph  m.C.l.a.  of  the  final 
guidelines.) 

Access  controls.  Paragraph  m.C.l.b.  of 
the  proposed  rule  required  a  credit 
union  to  consider  appropriate  access 
controls  when  establishing  its 
information  security  policies  and 
procedures.  These  controls  were 
intended  to  address  unauthorized  access 
to  a  credit  union's  member  information 
by  anyone,  whether  or  not  employed  by 
the  credit  union. 

The  NCUA  believes  that  this  element 
sufficiently  addresses  the  concept  of 
unauthorized  access,  regardless  of  who 
is  attempting  to  obtain  access.  This 
would  cover,  for  instance,  attempts 
through  pretext  calling  to  gather 
information  about  a  credit  union's 
members. 3  The  NCUA  has  amended  the 
final  rule  to  refer  specifically  to  pretext 
calling  in  new  m.Cl.a.  The  NCUA  does 
not  intend  for  the  final  guidelines  to 
require  a  credit  union  to  provide  its 
members  with  access  to  information  the 
credit  union  has  gathered.  Instead,  the 
provision  in  the  final  guidelines 
addressing  access  is  limited  solely  to  the 
issue  of  preventing  unauthorized  access 
to  member  information. 

In  accord  with  the  other  FFIEC 
agencies,  the  NCUA  has  deleted  the 
reference  in  the  proposed  paragraph 
m.C.l.b.  to  providing  access  to 
authorized  companies.  The  final 
guidelines  require  a  credit  union  to 
consider  the  need  for  access  controls  in 
light  of  the  credit  union's  various 
member  information  systems  and  adopt 
such  controls  as  appropriate. 

Dual  control  procedures.  Paragraph 
m.C.I. f.  of  the  proposed  rule  stated  that 
credit  unions  should  consider  dual 
control  procedures,  segregation  of 
duties,  and  employee  background 
checks  for  employees  with 
responsibility  for,  or  access  to,  member 
information.  Most  of  the  interagency 
comments  on  this  paragraph  focused  on 
"dual  control  procedures",  which  refers 
to  a  security  technique  that  uses  two  or 
more  persons  operating  together  to 
protect  sensitive  information.  Both 
persons  are  equally  responsible  for 
protecting  the  information  and  neither 
can  access  the  information  alone. 

The  NCUA  recognizes  that  dual- 
control  procedures  are  not  necessary  for 
all  activities,  but  might  be  appropriate 
for  higher-risk  activities.  Given  that  the 
guidelines  state  only  that  a  credit  union 
should  consider  dual  control  procedures 


^  Pretext  calling  is  a  firaudulent  means  of 
obtaining  an  individual's  personal  information  by 
posing  as  that  individual. 
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and  adopt  only  if  appropriate  for  tiiat 
credit  union,  the  NCUA  has  retained  a 
reference  to  dual  control  procedures  in 
the  items  to  be  considered  (paragraph 

ra.ci.e.). 

Oversight  of  servicers.  Paragraph 
ni.Cl.g.  of  the  proposal  was  deleted. 
Instead,  the  final  guidelines  consolidate 
the  provisions  related  to  service 
providers  in  paragraph  III.D. 

Physical  hazards  and  technical 
failures.  The  paragraphs  of  the  proposed 
guidelines  addressing  protection  against 
destruction  due  to  physical  hazards  and 
technological  failures  (paragraphs 
in.C.l.j.  and  k.,  respectively,  of  the 
proposal)  have  been  consolidated  in 
paragraph  Ill.C.l.h.  of  the  final 
gmdelines.  The  NCUA  believes  that  this 
change  improves  clarity  and  recognizes 
that  disaster  recovery  from 
environmental  and  technological 
failures  often  involve  the  same 
considerations. 

Training.  Paragraph  in.C.2.  of  the 
proposed  guidelines  provided  that  a 
credit  union's  information  security 
program  should  include  a  training 
component  designed  to  train  employees 
to  recognize,  respond  to,  and  report 
unauthorized  attempts  to  obtain 
member  information.  NCUA  did  not 
receive  any  comments  specific  to  this 
section.  However,  for  piuposes  of  these 
guidelines,  the  NCUA  believes  that,  as 
part  of  a  training  program,  staff  should 
be  made  aware  both  of  federal  reporting 
reqiiirements  and  a  credit  union's 
procedures  for  reporting  suspicious 
activities,  including  attempts  to  obtain 
access  to  member  information  without 
proper  authority. 

Tnerefbre,  the  final  guidelines  amend 
the  provision  governing  training  to  state 
that  a  credit  union's  information 
seciirity  program  should  include  a 
training  component  designed  to 
implement  the  credit  union's 
information  security  policies  and 
procedures.  The  NCUA  believes  that  the 
appropriate  focus  for  thd  training  should 
be  on  compliance  with  the  credit 
union's  security  program  generally  and 
not  just  on  the  limited  aspects  identified 
in  proposed  III.C.2.  The  provisions 
governing  reporting  have  been  moved  to 
paragraph  Ill.C.l.g.,  which  addresses 
response  programs  in  general. 

Testing.  Paragraph  in.C.3.  of  the 
proposed  guidelines  provided  that  an 
information  security  program  should 
include  regular  testing  of  key  controls, 
systems,  and  procedures.  The  proposal 
provided  that  the  frequency  and  nature 
of  the  testing  should  be  determined  by 
the  risk  assessment  and  adjusted  as 
necessary  to  reflect  changes  in  both 
internal  and  external  conditions.  The 
proposal  also  provided  that  the  tests  are 


to  be  conducted,  where  appropriate,  by 
independent  third  parties  or  staff 
independent  of  those  that  develop  or 
maintain  the  security  program.  Finally, 
the  proposal  stated  that  test  results  are 
to  be  reviewed  by  independent  third 
parties  or  staff  independent  of  those  that 
conducted  the  test.  The  NCUA  Board 
requested  comment  on  whether  specific 
types  of  security  tests,  such  as 
penetration  tests  or  intrusion  detections 
tests,  should  be  required. 

The  most  frequent  comment  regarding 
testing  of  key  controls  was  that  the 
NCUA  should  not  require  specific  tests. 
Commenters  noted  that  because 
technology  changes  rapidly,  the  tests 
specified  in  the  guidelines  will  become 
obsolete  and  other  tests  will  become  the 
standard.  Consequently,  according  to 
these  commenters,  the  guidelines 
should  identify  areas  where  testing  may 
be  appropriate  without  requiring  a 
credit  union  to  implement  a  specific  test 
or  testing  procedure.  Several 
conunenters  noted  that  periodic  testing 
of  information  security  controls  is  a 
sound  idea  and  is  an  appropriate 
standard  for  inclusion  in  these 
guidelines. 

The  NCUA  believes  that  a  variety  of 
tests  may  be  used  to  ensure  the  controls, 
systems,  and  procedures  of  the 
information  seciirity  program  work 
properly  and  also  recognize  that  suqh 
tests  will  progressively  change  over 
time.  The  NCUA  believes  that  the 
particular  tests  that  may  be  applied 
should  be  left  to  the  discretion  of 
management  rather  than  specified  in 
advance  in  these  guidelines. 
Accordingly,  the  final  guidelines  do  not 
require  a  credit  union  to  apply  specific 
tests  to  evaluate  the  key  control  systems 
of  its  information  security  program. 

The  NCUA  Board  also  invited 
comment  regarding  the  appropriate 
degree  of  independence  that  should  be 
specified  in  the  guidelines  in 
connection  with  the  testing  of 
information  security  systems  and  the 
review  of  test  results.  The  proposal 
asked  whether  the  tests  or  reviews  of 
tests  be  conducted  by  persons  who  are 
not  employees  of  the  credit  union.  The 
proposal  also  asked  whether  employees 
may  conduct  the  testing  or  may  review 
test  results,  and  what  measures,  if  any, 
are  appropriate  to  assure  their 
independence. 

Some  commenters  interpreted  the 
proposal  as  almost  requiring  three 
separate  teams  of  people  to  provide 
sufficient  independence  to  control  ' 
testing:  one  team  to  operate  the  system; 
a  second  team  to  test  the  system;  and  a 
third  team  to  review  test  results.  This 
approach,  they  argued,  would  be  too 
burdensome  and  expensive  to 


implement.  The  NCUA  believes  that  the 
critical  need  for  independence  is 
between  those  who  operate  the  systems 
and  those  who  either  test  them  or 
review  the  test  results.  Therefore,  the 
final  guidelines  now  require  that  tests 
should  be  conducted  or  reviewed  by 
persons  who  are  independent  of  those 
who  operate  the  systems,  including  the 
management  of  those  systems. 

Whether  a  credit  union  should  use 
third  parties  to  either  conduct  tests  or 
review  their  results  depends  upon  a 
number  of  factors.  Some  credit  imions 
may  have  the  capability  to  thoroughly 
test  certain  systems  in-house  and  review 
the  test  results  but  will  need  the 
assistance  of  third  party  testers  to  assess 
other  systems.  For  example,  a  credit 
union's  internal  audit  department  may 
be  sufficiently  trained  and  independent 
for  the  piuposes  of  testing  certain  key 
controls  and  providing  test  results  to 
decision  makers  independent  of  system 
managers.  Some  testing  may  be 
conducted  by  third  parties  in 
connection  with  the  actual  installation 
or  modification  of  a  particular  program. 
In  each  instance,  management  needs  to  - 
weigh  the  benefits  of  testing  and  test 
reviews  by  third  parties  against  its  own 
resources  in  this  area,  both  in  terms  of 
expense  and  reliability. 

Ongoing  adjustment  of  program. 
Paragraph  in.C.4.  of  the  proposal 
required  a  credit  union  to  monitor, 
evaluate  and  adjust,  as  appropriate,  the 
information  security  program  in  light  of 
any  relevant  changes  in  technology,  the 
sensitivity  of  its  member  information, 
and  internal  or  external  threats  to 
information  seciuity.  This  provision 
was  previously  located  in  the  paragraph 
titled  "Manage  and  Control  Risk." 
While  there  were  no  comments  on  this 
provision,  the  NCUA  clarifies  that  this 
provision  is  applicable  to  a  credit 
union's  entire  information  secvuity 
program.  Therefore,  this  provision  is 
now  separately  identified  as  new 
paragraph  m.E.  of  the  final  gmdelines, 
discussed  below. 

ni.D.  Oversee  Service  Provider 
Arrangements 

NCUA's  proposal  addressed  service 
providers  in  two  provisions.  The  NCUA 
provided  that  a  credit  union  should 
consider  contract  provisions  and 
oversight  mechanisms  to  protect  the 
security  of  member  information 
maintained  or  processed  by  service 
providers  as  one  of  the  elements  to  be 
considered  in  establishing  risk 
management  policies  and  procedures 
(proposed  paragraph  ni.C.l.g.). 
Additionally,  proposed  paragraph  m.D. 
provided  that,  when  a  credit  union  uses 
an  outsourcing  arrangement,  the  credit 
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union  would  continue  to  be  responsible 
for  safeguarding  member  information 
that  it  gives  to  the  service  provider.  That 
proposed  paragraph  also  provided  that 
the  credit  union  must  use  due  diligence 
in  managing  and  monitoring  the 
outsourcing  arrangement  to  confirm  that 
its  service  providers  would  protect 
member  information  consistent  with 
these  guidelines. 

The  NCUA  Board  requested  conmient 
on  the  appropriate  treatment  of 
outsourcing  arrangements,  such  as, 
whether  industry  best  practices  are 
available  regarding  effective  monitoring 
of  service  provider  security  precautions, 
whether  service  providers  accommodate 
requests  fer  specific  contract  provisions 
regarding  information  seciuity,  and,  to 
the  extent  that  service  providers  do  not 
accommodate  these  requests,  whether 
credit  unions  implement  effective 
security  programs.  The  NCUA  Board 
also  requested  comment  on  whether 
credit  unions  would  find  it  helpful  if 
the  guidelines  contained  specific 
contract  provisions  requiring  service 
provider  performance  standards  in 
connection  with  the  security  of  member 
information. 

NCUA  did  not  receive  any  comments 
relating  to  examples  of  best  practices. 
However,  given  the  varying  complexity 
and  level  of  services  offered  by  credit 
unions,  there  could  be  a  variety  of  best 
industry  practices.  The  NCUA  and  other 
FFEEC  Agencies  recognize  that 
information  security  practices  are  likely 
to  evolve  rapidly,  and  thus  believe  that 
it  is  inappropriate  to  include  best 
practices  in  the  final  guidelines. 

The  majority  of  commenters  opposed 
the  NCUA  providing  specific  contract 
provisions  in  the  guidelines.  One 
commenter  cautioned  the  NCUA  in 
crossing  the  boundary  between  regulator 
and  manager  in  this  area.  Commenters 
also  indicated  that  requiring  specific 
contract  provisions  would  not  be 
consistent  with  the  development  of 
flexible  guidelines  and  recommended 
against  the  inclusion  of  specific 
provisions. 

The  NCUA  believes  that  credit  unions 
should  enter  into  appropriate  contracts, 
but  also  believe  that  these  contracts, 
alone,  are  inadequate.  Therefore,  the 
final  guidelines,  in  paragraph  m.D., 
include  provisions  relating  to  selecting, 
contracting  with,  and  monitoring 
service  providers. 

The  final  guidelines  require  that  a 
credit  union  exercise  appropriate  due 
diligence  in  the  selection  of  service 
providers.  Due  diligence  should  include 
a  review  of  the  measures  taken  by  a 
service  provider  to  protect  member 
information.  As  previously  noted  in  the 
discussion  of  "service  provider,"  it  also 


should  include  a  review  of  the  controls 
the  service  provider  has  in  place  to 
ensure  that  any  subservicer  used  by  the 
service  provider  will  be  able  to  meet  the 
objectives  of  these  guidelines. 

The  final  guidelines  also  require  that 
a  credit  union  have  a  contract  with  each 
of  its  service  providers  that  requires 
each  provider  to  implement  appropriate 
measures  designed  to  meet  the 
objectives  of  these  guidelines  (as  stated 
in  paragraph  n.B.).  This  provision  does 
not  require  a  service  provider  to  have  a 
security  program  in  place  that  complies 
with  each  paragraph  of  these  guidelines. 
Instead,  by  stating  that  a  service 
provider's  security  measures  need  only 
achieve  the  objectives  of  these 
guidelines,  the  guidelines  provide 
flexibility  for  a  service  provider's 
information  security  measures  to  differ 
from  the  program  that  a  credit  union 
implements.  The  NCUA  has  provided  a 
two-year  transition  period  during  which 
credit  unions  may  bring  their 
outsourcing  contracts  into  compliance. 
(See  discussion  of  paragraph  m.F.) 
NCUA  has  not  included  model  contract 
language,  because  of  the  belief  that  the 
precise  terms  of  service  contracts  are 
best  left  to  the  parties  involved. 

Each  credit  union  must  also  exercise 
an  appropriate  level  of  oversight  over 
each  of  its  service  providers  to  confirm 
that  the  service  provider  is 
implementing  the  provider's  security 
measures.  The  NCUA  has  amended  the 
guidelines  as  proposed  to  include 
greater  flexibility  with  regard  to  the 
monitoring  of  service  providers.  A 
credit  union  need  only  monitor  its 
outsourcing  arrangements  if  such 
oversight  is  indicated  by  a  credit 
union's  own  risk  assessment.  NCUA 
recognizes  that  not  all  outsourcing 
arrangements  will  need  to  be  monitored 
in  the  same  fashion.  Some  service 
providers  will  be  financial  institutions 
that  are  directly  subject  to  these 
guidelines  or  other  standards 
promulgated  by  their  primary  regulator 
under  section  501(b).  Other  service 
providers  may  already  be  subject  to 
legal  and  professional  standards  that 
require  them  to  safeguard  the  credit 
union's  member  information.  Therefore, 
the  final  guidelines  permit  a  credit 
union  to  do  a  risk  assessment  taking 
these  factors  into  account  and  determine 
for  themselves  which  service  providers 
will  need  to  be  monitored. 

Even  where  monitoring  is  warranted, 
the  guidelines  do  not  require  on-site 
inspections.  Instead,  the  guidelines  state 
that  this  monitoring  can  be 
accomplished,  for  example,  through  the 
periodic  review  of  the  service  provider's 
associated  audits,  summaries  of  test 
results,  or  equivalent  measures  of  the 


service  provider.  NCUA  expects  that 
credit  unions  will  arrange,  when 
appropriate,  through  contracts  or 
otherwise,  to  receive  copies  of  audits 
and  test  result  information  sufficient  to 
assure  the  credit  union  that  the  service 
provider  implements  information 
security  measures  that  are  consistent 
with  its  contract  provisions  regarding 
the  security  of  member  information.  The 
American  Institute  of  Certified  Public 
Accountants  Statement  of  Auditing 
Standards  No.  70,  captioned  "Reports 
on  the  Processing  of  Transactions  by 
Service  Organizations"  (SAS  70  report), 
is  one  commonly  used  external  audit 
tool  for  service  providers.  Information 
contained  in  an  SAS  70  report  may 
enable  a  credh  union  to  assess  whether 
its  service  provider  has  information 
security  measures  that  are  consistent 
with  representations  made  to  the  credit 
union  during  the  service  provider 
selection  process. 

m.E.  Adjust  the  Program 

Paragraphs  III.B.3  and  III.C.4.  of  the 
proposed  rule  both  addressed  a  credit 
union's  obligations  when  circumstances 
change.  Both  paragraph  I1I.B.3.  (which 
set  forth  management's  responsibilities 
with  respect  to  its  risk  assessment)  and 
paragraph  in.C.4.  (which  focused  on  the 
adequacy  of  a  credit  union's  information 
security  program)  identified  the  possible 
need  for  changes  to  a  credit  union's 
program  in  light  of  relevant  changes  to 
technology,  the  sensitivity  of  member 
information,  and  internal  or  external 
threats  to  information  security. 

NCUA  received  no  comments 
objecting  to  these  paragraphs'  statement 
of  the  need  to  adjust  a  credit  union's 
program  as  cfrcumstances  change. 
While  the  NCUA  Board  has  not  changed 
the  substance  of  these  provisions  in  the 
final  guidelines,  it  has,  however,  made 
a  stylistic  change  to  simpUfy  the 
guidelines.  The  final  guidelines 
combine,  in  paragraph  m.E.,  the 
provisions  previously  stated  separately. 
Consistent  with  the  proposal,  this 
paragraph  provides  that  each  credit 
union  must  monitor,  evaluate,  and 
adjust  its  information  security  program 
in  light  of  relevant  changes  in 
technology,  the  sensitivity  of  its  member 
information,  internal  or  external  threats 
to  information,  and  the  credit  union's 
own  changing  business  arrangements. 
This  would  include  an  analysis  of  risks 
to  member  information  posed  by  new 
technology  (and  any  needed  program 
adjustments)  before  a  credit  union 
adopts  the  technology  in  order  to 
determine  whether  a  security  program 
remains  adequate  in  light  of  the  new 
risks  presented. 
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in.F.  Report  to  the  Board 

Paragraph  III.A.2.C.  of  the  proposal  set 
out  management's  responsibilities  for 
reporting  to  its  board  of  directors.  As 
previously  discussed,  the  final 
guidelines  have  removed  specific 
requirements  for  management,  but 
instead  allow  a  credit  union  to 
determine  who  within  the  organization 
should  carry  out  a  given  responsibility. 
The  board  of  directors  reporting 
requirement  thus  has  been  amended  to 
require  that  a  credit  union  report  to  its 
board  of  directors,  and  that  this  report 
be  at  least  annually.  Paragraph  III.F.  of 
the  final  guidelines  sets  out  this 
requirement. 

The  NCUA  Board  invited  comment 
regarding  the  appropriate  frequency  of 
reports  to  the  board  of  directors, 
including  whether  reports  should  be 
monthly,  quarterly,  or  annually.  The 
NCUA  and  the  other  FFIEC  Agencies 
received  a  niunber  of  comments 
reconunending  that  no  specific 
frequency  be  mandated  by  the 
guidelines  and  that  each  financial 
institution  be  permitted  to  establish  its 
own  reporting  period.  Several 
conunenters  stated  that  if  a  reporting 
period  is  required,  then  it  should  be  not 
less  than  axuiually  unless  some  material 
event  triggers  the  need  for  an  interim 
report 

The  NCUA  expects  that  in  all  cases, 
management  wiU  provide  its  board  of 
directors  (or  the  appropriate  board 
committee)  a  written  report  on  the 
information  security  program  consistent 
with  the  guidelines  at  least  annually. 
Management  of  credit  unions  with  more 
complex  information  systems  may  find 
it  necessary  to  provide  information  to 
the  board  of  directors  (or  a  committee) 
on  a  more  frequent  basis.  Similarly, 
more  frequent  reporting  will  be 
appropriate  whenever  a  material  event 
affecting  the  system  occurs  or  a  material 
modification  is  made  to  the  system. 
NCUA  expects  the  content  of  these 
reports  will  vary  for  each  credit  imion, 
depending  on  the  nature  and  scope  of 
its  activities  as  well  as  the  different 
circumstances  that  it  will  confront  as  it 
implements  and  maintains  the  program. 

ni.G.  Implement  the  Standards 

NCUA  has  added  paragraph  in.G.  to 
the  final  rule  to  describe  the  timing 
requirements  for  implementing  these 
standards.  Each  credit  imion  should 
take  appropriate  steps  to  fully 
implement  an  information  security 
program  pursuant  to  these  guidelines  by 
Jtily  1,  2001.  This  date  is  consistent  with 
the  Privacy  Rule  and  the  other  FFIEC 
Agencies. 


The  NCUA  believes  that  the  dates  for 
full  compliance  with  these  guidelines 
and  the  Privacy  Rule  should  coincide. 
Credit  unions  are  required,  as  part  of 
their  privacy  notices,  to  disclose  their 
policies  and  practices  with  respect  to 
protecting  the  confidentiality  and 
seciuity  of  nonpublic  personal 
information.  See  12  CFR  716.6(a)(8). 
NCUA  has  provided  in  the  Appendix  to 
its  Privacy  Rule  that  a  credit  union  may 
satisfy  this  disclosure  requirement  by 
advising  its  members  that  the  credit 
union  maintains  physical,  electronic, 
and  procedural  safeguards  that  comply 
with  federal  standards  to  guard 
members'  nonpublic  personal 
information.  See  Appendix  A-7.  The 
NCUA  believes  that  this  disclosure  will 
be  meaningful  only  if  the  final 
guidelines  are  effective  when  the 
disclosure  is  made.  If  the  effective  date 
of  these  guidelines  is  extended  beyond 
July  1,  2001,  then  a  credit  union  may  be 
placed  in  the  position  of  providing  an 
initial  notice  regarding  confidentiality 
and  security  and  thereafter  amending 
the  privacy  policy  to  accxuately  refer  to 
the  federal  standards  once  they  became 
effective.  For  these  reasons,  the  NCUA 
and  other  FFIEC  Agencies  have  retained 
July  1,  2001,  as  the  effective  date  for  the 
guidelines. 

However,  the  NCUA  and  the  other 
FFIEC  Agencies  have  included  a 
transition  rule  for  contracts  with  service 
providers.  The  transition  rule,  which 
parallels  a  similar  provision  in  the 
Privacy  Rule,  provides  a  two-year 
period  for  grandfathering  existing 
contracts.  Thus  a  contract  entered  into 
on  or  before  the  date  that  is  30  days  after 
publication  of  the  final  guidelines  in  the 
Federal  Register  satisfies  the  provisions 
of  this  part  until  July  1,  2003,  even  if  the 
contract  does  not  include  provisions 
delineating  the  servicer's  duties  and 
responsibilities  to  protect  member 
information  described  in  paragraph 

m.D. 

NCUA  intends  to  maintain  its  90-day 
compliance  period  for  newly-chartered 
or  insured  credit  luiions  found  in 
§  748.0(a).  This  section  requires  that 
each  credit  imion  establish  its  written 
seciuity  program  within  90  days  from 
the  date  of  insurance.  While  the  GLB 
Act  and  the  other  FFIEC  Agencies' 
regulations  are  silent  as  to  compliance 
for  newly  chartered  or  insured 
institutions,  NCUA  believes  it  is 
reasonable  to  continue  to  provide  this 
compliance  time  fi^me  for  such  credit 
unions. 


rv.  Regulatory  Procedures 

A.  Paperwork  Reduction  Act 

The  NCUA  Board  has  submitted  the 
reporting  requirements  in  this  final  rule 
to  the  Office  of  Management  and  Budget 
(0MB)  and  is  awaiting  approval  and 
revised  issuance  of  OMB  control 
number  3133-0053. 

The  Paperwork  Reduction  Act  and 
OMB  regulations  require  that  the  public 
be  provided  an  opportunity  to  comment 
on  the  paperwork  requirements, 
includiiig  an  agency's  estimate  of  the 
burden  of  the  paperwork  requirements. 
The  NCUA  Board  invited  comment  on: 
(1)  whether  the  paperwork  requirements 
are  necessary;  (2)  die  accuracj^of 
NCUA's  estimate  on  the  burden  of  the 
paperwork  requirements;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  paperwork  requirements;  and  (4) 
ways  to  minimize  the  burden  of  the 
paperwork  requirements. 

Oidy  two  conunenters  provided 
feedback  on  this  issue.  One  indicated 
the  40-hour  estimate  may  be  too 
burdensome  for  smaller  credit  unions  • 
and  NCUA  should  consider  minimum 
standards  for  smaller  credit  unions 
based  on  their  sophistication,  resources, 
and  complexity.  The  other  commenter 
stated  that  the  40-hour  estimate  was  too 
low  and  suggested  it  be  twice  as  long. 

The  NCUA  believes  these  guidelines 
do  represent  minimum  standards  for 
protecting  member  information  and  are 
consistent  with  current  practices  among 
most  credit  unions.  NCUA  believes  the 
changes  made  to  the  final  rule  enhance 
its  flexibility  for  small  credit  unions, 
based  on  their  own  risk  assessment  and 
complexity  of  services.  While  NCUA 
recognizes  that  it  may  take  some  credit 
unions  longer  than  40  hours,  the 
estimate  is  based  on  the  average  number 
of  hours.  Therefore,  NCUA  is  retaining 
the  40-hour  estimate. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires,  subject  to 
certain  exceptions,  that  NCUA  prepare 
an  initial  regulatory  flexibility  analysis 
(IRFA)  with  a  proposed  rule  and  a  final 
regulatory  flexibility  analysis  (FRF A) 
with  a  final  rule,  unless  NCUA  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  credit  unions.  For 
purposes  of  the  Regulatory  Flexibility 
Act,  and  in  accordance  with  NCUA's 
authority  under  5  U.S.C.  601(4).  NCUA 
has  determined  that  small  credit  unions 
are  those  v^th  less  than  one  million 
dollars  in  assets.  See  12  CFR  791.8(a). 
NCUA's  final  rule  will  apply  to 
approximately  1,624  small  credit 
unions. 
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At  the  time  of  issuance  of  the 
proposed  rule,  NCUA  could  not  make  a 
determination  for  certification. 
Therefore,  NCUA  issued  an  IRFA 
pursuant  to  section  603  of  the 
Regulatory  Flexibility  Act.  After 
reviewing  the  comments  submitted  in 
response  to  the  proposed  nde,  the 
NCUA  certifies  that  this  final  rule  for 
establishing  guidelines  for  safeguarding 
member  information  will  not  have  a 
significant  economic  impact  on  a 
Substantial  number  of  small  entities. 

Two  conunenters  specifically 
responded  to  this  issue.  Both  indicated 
that  the  guidelines  may  be  too 
burdensome  for  small  credit  unions,  and 
suggested  that  a  different  set  of 
standards  should  apply  to  small  credit 
unions  whose  member  information  is 
not  accessible  to  the  outside  to  reduce 
the  burden  and  paperwork.  The 
conunent  letters  do  not  provide  the 
NCUA  data  to  quantify  die  costs  of 
implementing  the  requirements  of  the 
final  guidelines. 

The  NCUA  anticipates  the  compliance 
costs  will  vary  across  credit  unions. 
However,  safeguarding  member 
information  is  a  vital  aspect  of  the 
ongoing  business  operations  of  all  credit 
unions.  The  potential  cost  to  a  credit 
imion's  reputation  caused  by  lack  of 
member  confidence  necessitates  secure 
systems  for  a  credit  union  to  remain 
competitive. 

The  final  guidelines  implement  the 
provisions  of  Title  V,  Subtitle  A,  section 
501  of  the  GLB  and  apply  to  all  financial 
institutions.  The  NCUA  has  attempted 
to  minimize  any  significant  economic 
impact  on  a  larger  number  of  small 
credit  unions.  'This  final  rulemaking 
does  not  substantively  change  existing 
statutory  requirements  or  represent  any 
change  in  the  policies  of  the  NCUA,  but 
provides  appropriate  standards  relating 
to  the  security  and  confidentiality  of 
member  records.  Nor  do  the  final 
guidelines  substantively  change  existing 
information  system  guidance.  The  final 
guidelines  were  designedto  be 
consistent  with  security-related 
supervisory  guidance  previously  issued 
by  die  NCUA  and  the  FFIEC. 

Consequently,  the  NCUA  believes 
these  guidelines  represent  minimum 
standards  for  protecting  member 
information  and  are  consistent  with 
current  practices  among  most  credit 
unions.  Further,  NCUA  believes  the 
changes  made  to  the  final  rule  enhance 
its  flexibility  for  small  credit  unions, 
based  on  their  own  risk  assessment  and 
complexity  of  services.  For  these 
reasons  the  final  guidelines  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  credit 


unions,  and  a  final  regulatory  flexibility 
analysis  is  not  required. 

C.  Executive  Order  13132 

Executive  Order  13132  encourages 
independent  regulatory  agencies  to 
consider  the  impact  of  their  regulatory 
actions  on  state  and  local  interests.  In 
adherence  to  fundamental  federalism 
principles,  NCUA,  an  independent 
regulatory  agency  as  defined  in  44 
U.S.C.  3502(5),  voluntarily  complies 
with  the  executive  order.  This  final  rule 
applies  to  all  federally-insured  credit 
unions,  but  it  does  not  have  substantial 
direct  effect  on  the  states,  on  the 
relationship  between  the  national 
government  and  thb  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  NCUA  has 
determined  the  final  rule  and  appendix 
does  not  constitute  a  policy  that  has 
federalism  implications  for  purposes  of 
the  executive  order. 

D.  Treasury  and  General  Government 
Appropriations  Act,  1999 

NCUA  has  determined  that  the 
proposed  rule  and  appendix  will  not 
affect  family  well-being  within  the 
meaning  of  section  654  of  the  Treasury 
and  General  Government 
Appropriations  Act,  1999,  Pub.  L.  105- 
277, 112  Stat.  2681  (1998). 

E.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (Pub. 
L.  104-121)  provides  generally  for 
congressional  review  of  agency  nUes.  A 
reporting  requirement  is  triggered  in 
instances  where  NCUA  issues  a  final 
rule  as  defined  by  section  551  of  the 
Administrative  Procedures  Act.  5  U.S.C. 
551.  NCUA  is  recommending  to  the 
OMB  that  it  determine  that  this  is  not 
a  major  rule,  and  awaits  its 
determination. 

V.  Agency  Regulatory  Goal 

NCUA's  goal  is  clear,  understandable 
regulations  that  impose  minimal 
regulatory  burden.  No  conunenters 
addressed  this  particular  request  for 
comments. 

List  of  Subjects  in  12  CFR  Part  748 

Credit  unions.  Crime,  Currency, 
Reporting  and  recordkeeping 
requirements  and  Security  measures. 

By  the  National  Credit  Union 
Administration  Board  on  January  18,  2001. 
Becky  Baker, 
Secretary  of  the  Board. 

For  the  reasons  set  forth  in  the 
preamble,  the  NCUA  Board  amends  12 
CFR  part  748  as  follows: 


PART  748-SECURrrY  PROGRAM, 
REPORT  OF  CRIME  AND 
CATASTROPHIC  ACT  AND  BANK 
SECRECY  ACT  COMPUANCE. 

1.  The  authority  citation  for  part  748 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1766(a),  1786(q);  15 
U.S.C.  6801  and  6805(b);  31  U.S.C.  5311. 

2.  Heading  for  Part  748  is  revised  as 
set  forth  above. 

3.  In  §  748.0  revise  paragraph  (b)  to 
read  as  follows: 

§748.0    Security  program. 

***** 

(b)  The  security  program  will  be 
designed  to: 

(1)  Protect  each  credit  union  office 
bom  robberies,  burglaries,  larcenies, 
and  embezzlement; 

(2)  Ensure  the  security  and 
confidentiality  of  member  records, 
protect  against  anticipated  threats  or 
hazards  to  the  security  or  integrity  of 
such  records,  and  protect  against 
unauthorized  access  to  or  use  of  such 
records  that  could  result  in  substantial 
harm  or  serious  inconvenience  to  a 
member; 

(3)  Assist  in  the  identification  of 
persons  who  commit  or  attempt  such 
actions  and  crimes;  and 

(4)  Prevent  destruction  of  vital 
records,  as  defined  in  12  CFR  part  749. 

4.  Add  Appendix  A  to  part  748  to 
read  as  follows: 

Appendix  A  to  Part  748 — Guidelines  for 
Safeguarding  Member  Information 

Table  of  Contenta 

I.  Introduction 

A.  Scope 

B.  Definitions 

II.  Guidelines  for  Safeguarding  Member 
Information 

A.  Information  Security  Program 

B.  Objectives 

m.  Development  and  Implementation  of 
Member  Information  Security  Program 

A.  Involve  the  Board  of  Directors 

B.  Assess  Risk 

C.  Manage  and  Control  Risk 

D.  Oversee  Service  Provider  Arrangements 

E.  Adjust  the  Program 

F.  Report  to  the  Board 

G.  Implement  the  Standards 

I.  Introduction 

The  Guidelines  for  Safeguarding  Member 
Information  (Guidelines)  set  forth  standards 
pursuant  to  sections  501  and  505(b),  codified 
at  15  U.S.C.  6801  and  6805(b).  of  the  Gramm- 
Leach-Bliley  Act.  These  Guidelines  provide 
guidance  standards  for  developing  and 
implementing  administrative,  technical,  and 
physical  safeguards  to  protect  the  security, 
confidentiality,  and  integrity  of  member 
information; 

A.  Scope.  The  Guidelines  apply  to  member 
information  maintained  by  or  on  behalf  of 
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federally-insuied  credit  unions.  Such  entities 
are  referred  to  in  this  appendix  as  "the  credit 
union." 

B.  Definitions.  1.  In  general.  Elxcept  as 
modified  in  the  Caidelines  or  unless  the 
context  otherwise  requires,  the  terms  used  in 
these  Guidelines  have  the  same  meanings  as 
set  forth  in  12  CFR  part  716. 

2.  For  purposes  of  the  Guidelines,  the 
following  definitions  apply: 

a.  Member  means  any  member  of  the  credit 
union  as  defined  in  12  CFR  716.3(n). 

b.  Member  information  means  any  records 
containing  nonpublic  personal  information, 
as  defined  in  12  CFR  7l6.3(q),  about  a 
member,  whether  in  paper,  electronic,  or 
other  form,  that  is  maintained  by  or  on  behalf 
of  the  credit  union. 

c.  Member  information  system  means  any 
method  used  to  access,  collect,  store,  use, 
transmit,  protect,  or  dispose  of  member 
information. 

d.  Service  provider  means  any  person  or 
entity  that  maintains,  processes,  or  otherwise 
is  permitted  access  to  member  information 
through  its  provision  of  services  directly  to 
the  credit  union. 

n.  Standards  for  Safeguarding  Member 
Information 

A.  Information  Security  Program.  A 
comprehensive  written  information  security 
program  includes  administrative,  technical, 
and  physical  safeguards  appropriate  to  the 
size  and  complexity  of  the  credit  union  and 
the  nature  and  scope  of  its  activities.  While 
all  parts  of  the  credit  imion  are  not  required 
to  implement  a  uniform  set  of  policies,  all 
elements  of  the  information  security  program 
must  be  coordinated. 

B.  Objectives.  A  credit  imion's  information 
security  program  should  be  designed  to: 
ensure  the  security  and  confidentiality  of 
member  information;  protect  against  any 
anticipated  threats  or  hazards  to  the  security 
or  integrity  of  such  information;  and  protect 
against  unauthorized  access  to  or  use  of  such 
information  that  could  result  in  substantial 
harm  or  inconvenience  to  any  member. 
Protecting  confidentiality  includes  honoring 
members'  requests  to  opt  out  of  disclosures 
to  nonaffiliated  third  parties,  as  described  in 
12  CFR  716.1(a)(3). 

m.  Development  and  Implementation  of 
Member  Information  Security  Program 

A.  Involve  the  Board  of  Directors.  The 
board  of  directors  or  an  appropriate 
committee  of  the  board  of  each  credit  union 
should: 

1.  Approve  the  credit  union's  written 
information  security  policy  and  program;  and 

2.  Oversee  the  development, 
implementation,  and  maintenance  of  the 
credit  union's  information  security  program, 
including  assigning  specific  responsibility  for 
its  implementation  and  reviewing  reports 
from  management. 

B.  Assess  Risk.  Each  credit  union  should: 

1.  Identify  reasonably  foreseeable  internal 
and  external  threats  that  could  result  in 
unauthorized  disclosure,  misuse,  alteration, 
or  destruction  of  member  information  or 
member  information  systems; 

2.  Assess  the  likelihood  and  potential 
damage  of  these  threats,  taking  into 


consideration  the  sensitivity  of  member 
information;  and 

3.  Assess  the  sufficiency  of  policies, 
procedures,  member  information  systems, 
and  other  arrangements  in  place  to  control 
risks. 

C.  Manage  and  Control  Risk.  Each  credit 
union  should: 

1.  Design  its  information  security  program 
to  control  the  identified  risks,  commensurate 
with  the  sensitivity  of  the  information  as  well 
as  the  complexity  and  scope  of  the  credit 
union's  activities.  Each  credit  union  must 
consider  whether  the  following  security 
measures  are  appropriate  for  the  credit  union 
and,  if  so,  adopt  those  measures  the  credit 
union  concludes  are  appropriate: 

a.  Access  controls  on  member  information 
systems,  including  controls  to  authenticate 
and  permit  access  only  to  authorized 
individuals  and  controls  to  prevent 
employees  from  providing  member  , 
information  to  unauthorized  individuals  who 
may  seek  to  obtain  this  information  through 
fraudulent  means; 

b.  Access  restrictions  at  physical  locations 
containing  member  information,  such  as 
buildings,  computer  facilities,  and  records 
storage  facilities  to  permit  access  only  to 
authorized  individuals; 

c.  Encryption  of  electronic  member 
information,  including  while  in  transit  or  in 
storage  on  networks  or  systems  to  which 
unauthorized  individuals  may  have  access; 

d.  Procedures  designed  to  ensure  that 
member  information  system  modifications 
are  consistent  with  the  credit  union's 
information  security  program: 

e.  Dual  controls  procedures,  segregation  of 
duties,  and  employee  background  checks  for 
employees  with  resftonsibilities  for  or  access 
to  member  information; 

f.  Monitoring  systems  and  procedures  to 
detect  actual  and  attempted  attacks  on  or 
intrusions  into  member  information  systems; 

g.  Response  programs  that  specify  actions 
to  be  taken  when  the  credit  union  suspects 
or  detects  that  unauthorized  individuals  have 
gained  access  to  member  information 
systems,  including  appropriate  reports  to 
regulatory  and  law  enforcement  agencies; 
and 

h.  Measures  to  protect  against  destruction, 
loss,  or  damage  of  member  information  due 
to  potential  environmental  hazards,  such  as 
fire  and  water  damage  or  technical  failures. 

2.  Train  staff  to  implement  the  credit 
union's  information  security  program. 

3.  Regularly  test  the  key  controls,  systems 
and  procedures  of  the  information  security 
program.  The  frequency  and  nature  of  such 
tests  should  be  determined  by  the  credit 
union's  risk  assessment.  Tests  should  be 
conducted  or  reviewed  by  independent  third 
parties  or  staff  independent  of  those  that 
develop  or  maintain  the  security  programs. 

D.  Oversee  Service  Provider  Arrangements. 
Each  credit  union  should: 

1.  Exercise  appropriate  due  diligence  in 
selecting  its  service  providers; 

2.  Require  its  service  providers  by  contract 
to  implement  appropriate  measures  designed 
to  meet  the  objectives  of  these  guidelines; 
and 

3.  Where  indicated  by  the  credit  union's 
risk  assessment,  monitor  its  service  providers 


to  confirm  that  they  have  satisfied  their 
obligations  as  required  by  paragraph  D.2.  As 
part  of  this  monitoring,  a  credit  union  should 
review  audits,  summaries  of  test  results,  or 
other  equivalent  evaluations  of  its  service 
providers. 

E.  Adjust  the  Program.  Each  credit  union 
should  monitor,  evaluate,  and  adjust,  as 
appropriate,  thfe  information  security 
program  in  light  of  any  relevant  changes  in 
technology,  the  sensitivity  of  its  member 
information,  internal  or  external  threats  to 
information,  and  the  credit  union's  own 
changing  business  arrangements,  such  as 
mergers  and  acquisitions,  alliances  and  joint 
ventures,  outsourcing  arrangements,  and 
changes  to  member  information  systems. 

F.  Report  to  the  Board.  Each  credit  union 
should  report  to  its  board  or  an  appropriate 
committee  of  the  board  at  least  annually. 
This  report  should  describe  the  overall  status 
of  the  information  security  program  and  the 
credit  union's  compliance  with  these 
guidelines.  The  report  should  discuss 
material  matters  related  to  its  program, 
addressing  issues  such  as:  risk  assessment; 
risk  management  and  control  decisions; 
service  provider  arrangements;  results  of 
testing;  security  breaches  or  violations  and 
management's  responses;  and 
recommendations  for  changes  in  the 
information  security  program. 

G.  Implement  the  Standards. 

1.  Effective  date.  Each  credit  union  must 
implement  an  information  security  program 
pursuant  to  the  objectives  of  these  Guidelines 
byjuly  1,2001. 

2.  Two-year  grandfathering  of  agreements 
with  service  providers.  Until  July  1 ,  2003,  a 
contract  that  a  credit  union  has  entered  into 
with  a  service  provider  to  perform  services 
for  it  or  functions  on  its  behalf  satisfies  the 
provisions  of  paragraph  m.D.,  even  if  the 
contract  does  not  include  a  requirement  that 
the  servicer  maintain  the  security  and 
confidentiality  of  member  information,  as 
long  as  the  credit  union  entered  into  the 
contract  on  or  before  March  1,  2001. 

(FR  Doc.  01-2494  Filed  1-29-01;  8:45  am) 
BNJJNQ  CODE  759S-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  25 

[Doclwt  No.  NM182;  Special  Conditions  No. 
25-172-SC] 

Special  Conditions:  Honeywell 
International,  Inc.;  Boeing  l/lodel  747- 
300  Series  Airplanes;  High-Intensity 
Radiated  Fields  (HIRF) 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  special  conditions;  request 
for  comments. 

SUMMARY:  These  special  conditions  are 
issued  for  Boeing  Model  747-300  series 
airplanes  modified  by  Honeywell 
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international,  Inc.  These  modified 
fairplanes  will  have  novel  or  unusual 
design  featvues  associated  with  the 
installation  of  new  navigation 
management  system  that  includes 
electronic  flight  instrument  system 
j[EFIS)  displays.  The  EFIS  displays  will 
Use  electrical  and  electronic  systems 
that  perform  critical  functions.  The 
applicable  airworthiness  regulations  do 
^ot  contain  adequate  or  appropriate 
Safety  standards  for  the  protection  of 
khese  systems  from  the  effects  of  high- 
intensity-radiated  fields  (HIRF).  These 
special  conditions  contain  the 
additional  safety  standards  that  the 
jAdministrator  considers  necessary  to 
establish  a  level  of  safety  equivalent  to 
that  established  by  the  existing 
Airworthiness  standards. 
pATES:  The  effective  date  of  these 
Special  conditions  is  January  16,  2001.   ♦ 
Comments  must  be  received  on  or 
before  March  1,  2001. 
ADDRESSES:  Comments  on  these  special 
Conditions  may  be  mailed  in  duplicate 
to:  Federal  Aviation  Administration, 
iTransport  Airplane  Directorate, 
Attention:  Rules  Docket  (ANM-114), 
Docket  No.  NM182,  1601  Lind  Avenue 
BW.,  Renton,  Washington  98055-4056; 
br  delivered  in  duplicate  to  the 
•Transport  Airplane  Directorate  at  that 
address.  All  comments  must  be  marked: 
♦'Docket  No.  NM182."  Comments  may 
be  inspected  in  the  Rules  Docket 
Weekdays,  excep't  Federal  holidays, 
between  7:30  a.m.  and  4:00  p.m. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  the  certification 
program  for  the  Boeing  Model  747-300 
series  airplanes  modified  by  Honeywell 
International,  Inc.,  contact:  Ross  Landes, 
Standardization  Branch,  ANM-113, 
Transport  Airplane  Directorate,  Aircraft 
Certification  Service,  1601  Lind  Avenue 
SW.,  Renton,  Washington  98055-4056; 
telephone  (425)  227-145;  fax  (425)  227- 
1149. 

For  information  on  the  general  subject 
of  HIRF,  contact:  Massoud  Sadeghi, 
Federal  Aviation  Administration, 
Transport  Airplane  Directorate, 
Wirplane  and  Flight  Crew  Interface 
$ranch,  ANM-111, 1601  Lind  Avenue 
SW„  Renton.  Washington  98055-4056; 
telephone  (425)  227-2117;  fax  (425) 
227-1320. 

BUPPLEMENTARY  INFORMATION:  The  FAA 
pas  determined  that  notice  and 
bpportimity  for  prior  public  comment 
hereon  are  impracticable  because  these 
procedures  would  significantly  delay 
issuance  of  the  approval  design  and 
thus  delivery  of  the  affected  aircraft.  In 
addition,  the  substance  of  these  special 
conditions  has  been  subject  to  the 
public  comment  process  in  several  prior 


instances  with  no  substantive  comments 
received.  The  FAA.  therefore,  finds  that 
good  cause  exists  for  making  these 
special  conditions  effective  upon 
issuance. 

Comments  Invited 

Although  these  special  conditions  are 
being  issued  as  final  special  conditions 
without  prior  public  notice,  interested 
persons  are  invited  to  submit  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate 
to  the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Administrator.  The 
special  conditions  may  be  changed  in 
light  of  the  comments  received.  All 
comments  received  will  be  available  in 
the  Rules  Docket  for  examination  by 
interested  persons,  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conunents 
submitted  in  response  to  these  special 
conditions  must  include  a  self- 
addressed,  stamped  postcard  on  which 
the  following  statement  is  made: 
"Comments  to  NM182."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Background 

On  October  20,  2000,  Honeywell 
International  Inc.,  15001  N.E.  36th 
Street,  P.O.  Box  97001,  Redmond, 
Washington  98073-9701,  applied  for  a 
Supplemental  Type  Certificate  (STC)  for 
the  Boeing  Model  747-300  series 
airplanes  operated  by  South  African 
Airways  (SAA).  Honeywell  plans  to 
install  upgraded  avionics  equipment  on 
these  airplanes.  This  equipment 
includes  an  electronic  flight  instrument 
system  (EFIS)  that  displays  attitude  and 
heading  information,  and  is 
manufactured  by  Astronautics.  The 
modifled  airplanes  are  scheduled  for 
certification  in  January  2001 . 

The  Astronautics  EFIS  provides  a 
critical  fimction  that  displays  attitude 
and  heading  information.  The  EFIS 
must  be  designed  and  installed  to 
ensure  that  its  operation  is  not  adversely 
affected  by  high  intensity  radiated  fields 
(HIRF).  These  fimctions  can  be 
susceptible  to  disruption  of  both 
command  and  response  signals  as  a 
result  of  electrical  and  magnetic 
interference  caused  by  HIRF  external  to 
the  airplane.  This  disruption  of  signals 
could  result  in  loss  of  critical  flight 
displays  and  annimciations,  or  could 


present  misleading  information  to  the 
pilot. 

The  subject  Boeing  Model  747-300 
series  airplanes  are  four-engine 
transport  category  airplanes  with  a 
wingspan  of  195  ft.  8  in.  (59.6  m)  and 
an  overall  length  of  231  ft.  10.2  in.  (70.6 
m).  They  are  essentially  identical  to  the 
earlier  Model  747-200  series,  but  have 
a  stretched  upper  deck.  Their  maximum 
takeoff  weight  is  833,000  lbs.  (374.850 
kg)  and  typical  cruise  speed  at  35,000 
feet  is  Mach  0.85/565  mph  (910  km/h) 

Type  Certification  Basis 

Under  the  provisions  of  14  CFR 
21.101,  Honeywell  must  show  that  the 
Boeing  Model  747-300  series  airplanes, 
as  modified,  continue  to  meet  the 
applicable  provisions  of  the  regulations 
incorporated  by  reference  in  Type 
Certificate  No.  A20WE,  or  the  applicable 
regulations  in  effect  on  the  date  of 
application  for  the  modification.  The 
regulations  incorporated  by  reference  in 
the  type  certificate  are  commonly 
referred  to  as  the  "original  type 
certification  basis." 

The  regulations  incorporated  by 
reference  in  Type  Certificate  No. 
A20WE  for  the  Boeing  Model  747-300 
series  airplanes  are  as  follows: 

1.  Regulations 

•  14  CFR  parts  1,  21,  34  (fuel  vent 
and  exhaust  emission  requirements), 
and  36  (noise  certification 
requirements). 

•  14  CFR  part  25,  effective  February 
1, 1965. 

•  Amendments  25-1  through  25-8, 
plus  25-15,  25-17,  25-18,  25-20, and 
25-39  (transmitted  by  FAA  letter  dated 
February  4,  1977). 

•  Amendment  25-36,  re:  RB211 
engine  oil  filter  system  compliance  with 
§  25.1019  and  §  25.1305(c)(7). 

•  Amendment  25-46,  §  25.803(d) 
(Transmitted  by  FAA  letter  to  The 
Boeing  Company,  dated  September  2, 
1983.  This  is  limited  to  all  passenger 
configurations  and  6/7  palet  combi 
configurations.) 

2.  Special  Conditions 

•  Special  conditions  summarized  for 
record  purposes  as  enclosed  with  FAA 
letter  to  The  Boeing  Company  dated 
February  20. 1970. 

•  Special  Conditions  4A,  revised  to 
apply  to  airplanes  with  the  landing  gear 
load  evener  system  deleted  (recorded  as 
attachment  to  an  FAA  letter  to  The 
Boeing  Company  dated  May  12, 1971). 

•  Special  Conditions  No.  25-61-NW- 
1  for  occupancy  not  to  exceed  32 
passengers  on  the  upper  deck  of 
airplanes  with  spiral  staircase 
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(transmitted  to  The  Boeing  Company  by 
FAA  letter  dated  February  26, 1975). 

•  Special  Ckinditions  No.  25-71-NW- 
3  for  occupancy  not  to  exceed  45 
passengers  on  the  upper  deck  of 
airplanes  with  straight  segmented 
stairway  (transmitted  to  The  Boeing 
Company  by  FAA  letter  dated 
September  8. 1976). 

•  Modification  of  Special  Conditions 
No.  25-71-NW-3  for  occupancy  not  to 
exceed  110  passengers  on  the  upper 
deck  of  airplanes  with  segmented 
stairway  (transmitted  to  The  Boeing 
Company  by  FAA  letter  dated  August  3. 
1981). 

•  Special  CondiUons  No.  25-77-NW- 
4 — modification  of  the  autopilot  system 
to  approve  the  airplane  for  use  of  the 
system  under  category  Illb  landing 
conditions  (transmitted  to  The  Boeing 
Company  by  FAA  letter  dated  July  8, 
1977). 

•  Special  Condition  No.  25-ANM-16 
for  installation  of  an  overhead  crew  rest 
area,  occupancy  not  to  exceed  10 
crewmembers.  (The  FAA-approved 
procedures  required  for  compliance 
with  paragraph  1 3  of  the  Special 
Condition  are  located  in  Boeing 
Ekxrument  D926U303,  Appendbc  D.) 

3.  Exemptions  From  14  CFR  Part  25 

•  Exemption  No.  101 3 A,  dated 
December  24, 1969. 

•  Exemption  No.  1870D,  dated  April 
3,1991. 

•  Exemption  No.  3035  dated 
September  9.  1980. 

4.  Compliance  With  the  Following 
Optional  Requirements 

•  i,  25.801,  "Ditching." 

•  §  25.1419,  "Ice  protection." 

5.  Equivalent  Safety  Findings  With 
Respect  to  the  Following  Regulations 

•  §  25.773(b)(2)(i),  amendments  25-1 
through  25-67,  "Pilot  compartment 
view." 

•  §  25.811(f),  "Emfflgency  exit 
marking." 

•  §25.812(k)(2),  "Emergency 
lighting." 

•  §25.815,  "Width  of  aisle." 

•  §  25.1415(d)  "Ditching  equipment" 
[re:  Emergency  Locator  Transmitter 
CELT)). 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regidations 
(i.e.,  14  CFR  part  25,  as  amended)  do  not 
contain  adequate  or  appropriate  safety 
standards  for  the  Boeing  Model  747-300 
series  airplanes  modified  by  Honeywell 
because  of  a  novel  or  imusual  design 
feature,  special  conditions  are 
prescribed  under  the  provisions  of 
§21.16. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.19,  as 


required  by  §  11.38,  and  become  part  of 
the  airplane's  type  certification  basis  in 
accordance  with  §  21.101(b)(2). 

The  special  conditions  approved  in 
this  new  document  will  form  an 
additional  part  of  the  type  certification 
basis  for  these  airplanes. 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  Honeywell  apply  for 
a  supplemental  type  certificate  to 
mo<Ufy  any  other  model  included  on  the 
same  type  certificate  to  incorporate  the 
same  novel  or  unusual  design  features, 
these  special  conditions  would  also 
apply  to  the  other  model  under  the 
provisions  of  §  21.101(a)(1). 

Novel  or  Unusual  Design  Features 

The  Boeing  Model  747-s300  series 
airplanes  modified  by  Honeywell  will 
incorporate  the  Astronautics  EFIS 
system,  which  performs  critical 
functions.  The  EFIS  system  contains 
electronic  equipment  for  which  the 
current  airworthiness  standards  (14  CFR 
part  25)  do  not  contain  adequate  or 
appropriate  safety  standards  that 
address  protecting  this  equipment  from 
the  adverse  effects  of  HIRF.  This  system 
may  be  vulnerable  to  HIRF  external  to 
the  airplane.  Accordingly,  this  system  is 
considered  to  be  a  novel  or  unusual 
design  feature. 

Discussion 

There  is  no  specific  regulation  that 
addresses  the  requirements  for 
protection  of  electrical  and  electronic 
systems  from  HIRF.  Increased  power 
levels  from  ground-based  radio 
transmitters  and  the  growing  use  of 
sensitive  electrical  and  electronic 
systems  to  command  and  control 
airplanes  have  made  it  necessary  to 
provide  adequate  protection. 

To  ensure  that  a  level  of  safety  is 
achieved  that  is  equivalent  to  that 
intended  by  the  regulations 
incorporated  by  reference,  special 
conditions  are  needed  for  the  Boeing 
Model  747-300  airplanes  modified  by 
Honeywell  to  include  the  Astronautics 
EFIS  system.  These  special  conditions 
will  require  that  this  system,  which 
performs  critical  functions,  be  designed 
and  installed  to  preclude  component 
damage  and  interruption  of  function 
due  to  both  the  direct  and  indirect 
effects  of  HIRF. 

High-Intensity  Radiated  Fields  (HRF) 

With  the  trend  toward  increased 
power  levels  bom  ground-based 
transmitters,  plus  the  advent  of  space 
and  satellite  communications  coupled 
with  electronic  command  and  control  of 
the  airplane,  and  the  use  of  composite 
material  in  the  airplane  structure,  the 


immunity  of  critical  avionics/ 
electronics  and  electrical  systems  to 
HIRF  must  be  established. 

It  is  not  possible  to  precisely  define 
the  HIRF  to  which  the  airplane  will  be 
exposed  in  service.  There  is  also 
uncertainty  concerning  the  effectiveness 
of  airframe  shielding  for  HIRF. 
Fiulhermore,  coupling  of 
electromagnetic  energy  to  cockpit- 
installed  equipment  through  the  cockpit 
window  apertures  is  imdefined.  Based 
on  siuveys  and  analysis  of  existing  HIRF 
emitters,  an  adequate  level  of  protection 
exists  when  compliance  with  the  HIRF 
protection  special  condition  is  shown 
with  either  paragraph  1.  or, 
alternatively,  paragraph  2.,  below: 

1.  A  minimimi  threat  of  100  volts  rms 
per  meter  electric  field  strength  bom  10 
KHz  to  18  GHz. 

*    a.  The  threat  must  be  applied  to  the 
system  elements  and  their  associated 
wiring  harnesses  without  the  benefit  of 
airframe  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  established  throixgh  system 
tests  and  analysis. 

Or 

2.  A  threat  external  to  the  airframe  for 
both  of  the  following  field  strengths  for 
the  frequency  ranges  indicated.  Both 
peak  and  average  field  strength 
components  bom  Table  I  are  to  be 
demonstrated. 


Table  1 

ReW  Strength 

Frequency 

(volts  per  meter) 

Peak 

Average 

10  kHz-lOO  kHz  

50 

50 

100  kHz-500  kHz  

50 

50 

500  kHz-2  MHz 

50 

50 

2  MHz-30  MHz 

100 

100 

30  MHz-70  MHz 

50 

50 

70  MHz-100  MHz 

50 

50 

100  MHz-200  MHz  ... 

100 

100 

200  MHz-400  MHz  ... 

100 

100 

400  MHz-700  MHz  ... 

700 

50 

700  MHz-1  GHz  ....... 

700 

100 

1  GHz-2  GHz  

2000 
3000 
3000 

.    1000 
3000 

200 

2  GHz-4  GHz  

200 

4  GHz-6  GHz  

200 

6  GHz-8  GHz  

200 

8  GHz-12  GHz 

300 

12  GHz-18  GHz  

2000 

200 

18  GHz-40  GHz  

600 

200 

The  fiekj  strengttis  are  expressed  in  terms 
of  peak  of  the  root-mean-square  (rms)  over 
the  complete  modulation  period. 

The  threat  levels  identified  in  Table  1 
are  the  result  of  an  FAA  review  of 
existing  studies  on  the  subject  of  HIRF. 
in  light  of  the  ongoing  work  of  the 
Electromagnetic  Effects  Harmonization 
Working  Group  of  the  Aviation 
Rulemaking  Advisory  Conunittee. 
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Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  the  Boeing 
Model  747-300  series  airplanes 
modified  by  Honeywell  International, 
Inc.,  to  include  the  Astronautics  EFIS 
system.  Should  Honeywell  apply  at  a 
later  date  for  a  supplemental  type 
certificate  to  modify  any  other  model 
included  on  Type  Certificate  A20WE  to 
incorporate  the  same  novel  or  imusual 
design  features,  these  special  conditions 
would  apply  to  that  model  as  well 
under  the  provisions  of  §  21.101(a)(1). 

Conclusion 

This  action  affects  only  certain  novel 
or  unusual  design  features  on  the 
Boeing  Model  747-300  series  airplanes 
modified  by  Honeywell  International, 
Inc.  It  is  not  a  rule  of  general 
applicability  and  affects  only  the 
applicant  who  applied  to  the  FAA  for 
approval  of  these  features  on  the 
airplanes. 

As  stated  previously,  the  substance  of 
the  special  conditions  has  been 
subjected  to  the  notice  and  comment 
period  in  several  prior  instances  and  has 
been  derived  without  substantive 
change  from  those  previously  issued.  It 
is  imUkely  that  prior  public  comment 
would  result  in  a  significant  change 
from  the  substance  contained  herein. 
For  this  reason,  and  because  a  delay 
would  significantly  affect  the 
certification  of  the  airplane,  which  is 
imminent,  the  FAA  has  determined  that 
prior  public  notice  and  comment  are 
unnecessary  and  impracticable,  and 
good  cause  exists  for  adopting  these 
special  conditions  upon  issuance.  The 
FAA  is  requesting  comments  to  allow 
interested  persons  to  submit  views  that 
may  not  have  been  submitted  in 
response  to  the  prior  opportunities  for 
comment  described  above. 

List  of  Subjects  in  14  CFR  Part  25 

Aircraft,  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  106(g],  40113.  44701, 
44702.  44704. 

The  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  fbllowing  special 
conditions  are  issued  as  part  of  the 
supplemental  type  certification  basis  for 
the  Boeing  Model  747-300  series 
airplanes  modified  by  Honeywell 
International,  Inc. 

1.  Protection  from  Unwanted  Effects 
of  High-Intensity  Radiated  Fields 
(HIRF).  Each  electrical  and  electronic 


system  that  performs  critical  functions 
must  be  designed  and  installed  to 
ensuire  that  the  operation  and 
operational  capability  of  these  systems 
to  perform  critical  functions  are  not 
adversely  affected  when  the  airplane  is 
exposed  to  high-intensity  radiated 
fields. 

2.  For  the  purpose  of  these  special 
conditions,  the  following  definition 
applies:  Critical  Functions:  Functions 
whose  failure  would  contribute  to  or 
cause  a  failure  condition  that  woiUd 
prevent  the  continued  safe  flight  and 
landing  of  the  airplane. 

Issued  in  Renton,  Washington,  on  January 
16,  2001. 

Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  01-2037  Filed  1-29-01;  8:45  am) 
BHJJNO  CODE  4aiO-1»-4J 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NE-03-AD;  Amendment 
39-12097;  AD  2001-02-12] 

RIN  2120-AA64 

Airworthiness  Directives;  CFM 
International  (CFIMI)  Model  CFM56-7B 
Turtjofan  Engines 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  CFMI  model  CFM56-7B 
turbo&n  engines.  This  action  reqiiires  a 
one-time  on-wing  torque  inspection, 
and  torque  if  needed,  of  all  the  PS3 
pressure  line  fittings  to  insure  proper 
torque.  This  amendment  is  prompted  by 
service  events  which  resulted  in  two  in- 
flight shutdowns  (IFSD's)  and  an 
aborted  takeoff  due  to  the  discoimection 
of  one  of  the  PS3  line  fittings.  The 
actions  specified  in  this  AD  are 
intended  to  prevent  air  leakage  bom 
incorrectly  torqued  fittings  of  the  PS3 
line,  which  could  result  in  engine 
power  loss. 
DATES:  Effective  February  14,  2001. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
April  2.  2001. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2001-NE- 


03-AD,  12  New  England  Executive  Park. 
Bm-Iington,  MA  01803-5299.  Comments 
may  also  be  sent  via  the  Internet  using 
the  foUovtring  address:  "9-ane- 
adcomment@faa.gov."  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Cook,  Aerospace  Engineer,'-£ngine 
Certification  Office,  FAA,  Engine  and 
Propeller  Directorate,  12  New  England 
Executive  Park,  Burlington,  MA  01803- 
5299;  telephone  781-238-7133,  fax 
781-238-7199. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  received  reports  of  two  in-flight 
shutdowns  and  one  aborted  take-off  on 
three  different  Boeing  737NG  airplanes 
powered  by  CFM56-7B  turbofan 
engines.  In  all  of  these  cases,  the  engine 
rolled  back  to  idle  speed  and  would  not 
accelerate.  The  investigation  revealed 
that  the  PS3  pressure  line  B-nut  fitting 
at  the  6  o'clock  position  had 
disconnected  in  two  of  these  events  and 
the  PS3  pressiire  B-nut  fitting  at  the 
combustion  case  port  location  had 
disconnected  in  the  third  event.  An 
operator,  involved  in  one  of  the  IFSD 
events,  completed  on-wing  torque 
inspections  of  the  PS3  pressure  line 
fittings  of  its  CFMI  CFM56-7B  fleet.  As 
a  result  of  these  inspections,  one  engine 
was  foimd  with  a  loose  B-nut  fitting  at 
the  6  o'clock  location  and  two  engines 
were  found  with  loose  cap  fittings  at  the 
6  o'clock  location.  The  two  engines  with 
loose  caps  were  on  the  same  airplane. 
The  investigation  also  initiated  PS3 
pressing  line  fitting  torque  inspections 
on  10  engines  that  were  on  Boeing's 
flight  line.  .These  inspections  revealed 
one  engine  with  a  loose  B-nut  fitting  at 
the  6  o'clock  position  and  one  engine 
with  a  loose  cap  fitting  at  the  6  o'clock 
position.  Gener^  Electric  and  SNECMA 
also  inspected  CFM56-7B  engines  that 
were  in  assembly.  No  loose  fittings  were 
found.  The  investigation  to  determine 
the  cause  of  the  loose  PS3  pressure  line 
fittings  continues.  Action  to  insure 
correct  torque  of  these  fittings  on 
current  production  engines  has  been 
initiated  by  adding  a  new  torque 
inspection  requirement  for  the  PS3 
pressure  line  fittings  at  the  end  of  the 
main  engine  assembly  process. 
However,  based  on  the  inspection 
results  indicated  above,  it  has  been  - 
determined  that  mandating  action  on  in- 
service  engines  to  ensure  that  the  PS3 
pressure  line  fittings  are  correctly 
torqued  is  required. 

Requirements  ofThis  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  engines  of  the  same 
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type  design,  this  AD  is  being  issued  to 
prevent  aii  leakage  from  incorrectly 
torqued  fittings  of  the  PS3  line,  which 
could  result  in  engine  power  loss. 

This  AD  requires  a  one-time,  on-wing 
torque  inspection  of  all  the  PS3  pressure 
line  fittings  to  inswe  correct  torque  and, 
if  necessary,  torquing  of  those  fittings  to 
their  correct  value  within  25  days  after 
the  effective  date  of  this  AD. 

Immediate  Adoption  of  This  AD 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  foiuid  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportimity 
for  pubUc  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments,  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  AOIMESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
su^estions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regidatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conunents 
submitted  in  response  to  this  action 


must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NE-03-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

This  proposed  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  No.  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  govemnient  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  proposed  rule. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regiilation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  EKDT  Regulatory 
Policies  and  Procedmes,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 


§39.13    [AmwKtod] 

2.  Section  39.13  is  amended  by 
adding  the  foUovtdng  new  airworthiness 
directive: 

2001-02-12    CFM  International: 

Amendment  39-12097.  Docket  No.  .  • 
2001-NE-03-AD. 

Applicability 

This  airworthiness  directive  (AD)  is 
applicable  to  all  CFM  IntemaUonal  (CFKQ) 
model  CFM56-7B  turfoofan  engines  except 
for  engines  with  serial  numbers  DAC  876- 
747  and  higher,  and  SAC  888-XXX  and  889- 
XXX:  166-168,  172-173,  175-178,  180  and 
higher.  These  engines  are  installed  on,  but 
not  limited  to,  Boeing  737NG  airplanes. 

Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whedier  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance 

Compliance  with  this  AD  is  required 
within  25  days  after  the  effective  date  of  this 
AD,  unless  already  done. 

To  prevent  air  leakage  from  incorrectly 
torqued  fittings  of  the  PS3  pressure  line, 
which  could  result  in  engine  power  loss,  do 
the  following: 

(a)  Check  for  and  apply  the  correct  torque 
in  the  tightening  direction  of  all  FS3  pressure 
line  fittings  as  identified  in  Figure  1  of  this 
AD  as  Joint  1,  Joint  2,  Joint  3,  Joint  4,  Joint 
5,  and  Joint  6  as  follows: 

Note  2:  CFM  International  Service  Bulletin, 
CFM56-7B  S/B  75-0005.  dated  January  22, 
2001,  and  the  CFM56  Standard  Practice 
Manual,  CFMI-TP.SP.2,  contain  information 
on  torquing  the  PS3  pressure  line  fittings, 
including  supporting  the  pressure  line  fi'om 
countertorque. 

(1)  Torque  Joint  1  to  ensure  a  torque  value 
of  140  inch-pounds. 

(2)  Due  to  accessibility  limitations,  check 
Joint  2  for  finger  looseness,  and  only  if  loose, 
tbrque  to  a  value  of  285  inch-pounds. 

(3)  Torque  Joint  3,  Joint  5,  and  Joint  6  to 
ensure  a  torque  value  of  285  inch-pounds. 

(4)  Torque  Joint  4  to  ensure  a  torque  value 
of  100  inch-pounds. 


Federal  Register /Vol.  66,  No.  20 /Tuesday,  January  30,  2001 /Rules  and  Regulations  8167 


285MLB6. 


I4043IOOO 
7HX>«HH60 
648  4990130 


7500N45100 
J1288P54 


72000048 1I0A 
34(HM»-10»O 


J0HT3 


HUT 
285IIHIS. 


CAP 
lOOIHBS. 


Utemative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office  (ECO).  Operators  shall 
submit  their  requests  through  an  appropriate' 
FAA  Principal  Maintenance  Inspector,  who 
may  add  conunents  and  then  send  it  to  the 
Manager,  ECO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  ECO. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  aircraft  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

^Cfective  Date  of  This  AD 

I  (d)  This  amendment  becomes  effective  on 
February  14.  2001. 

I  Issued  in  Burlington,  Massachusetts,  on 
January  23,  2001. 

^omas  A.  Boudreau, 

Acting  Manager,  Engine  and  Propeller, 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  01-2610  Filed  1-29-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NM-226-AD;  Amendment 
39-12092;  AO  2001-02-08] 

RIN  2120-AA64 

Airworthiness  DirecUves;  Short 
Brothers  Model  SD3-60  SHERPA, 
SD3-8HERPA,  SD3-30,  and  SD3-60 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTKM:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Short  Brothers  Model 
SD3-60  SHERPA,  SD3-SHERPA,  SD3- 
30,  and  SD3-60  series  airplanes,  that 
requires  replacement  of  the  existing 
pneumatic  de-icing  boot  pressure 
indicator  switch  with  a  newly  designed 
switch.  This  amendment  is  prompted  by 
an  occurrence  on  a  similar  airplane 
model  in  which  the  pneumatic  de-icing 
boot  indication  light  may  have  provided 
the  flightcrew  with  misleading 
information  as  to  the  proper  functioning 
of  the  de-icing  boots.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  ice  acctimulation  on  the 


airplane  leading  edges,  which  could 
reduce  controllability  of  the  airplane. 

DATES:  Effective  February  20,  2001. 

ADDRESSES:  Information  concerning  this 
AD  may  be  examined  at  the  Federal 
Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Short  Brothers 
Model  SD3-60  SHERPA,  SD3-SHERPA, 
SD3-30,  and  SD3-60  series  airplanes, 
was  published  in  the  Federal  Register 
on  October  6,  1999  (64  FR  54239).  That 
action  proposed  to  require  replacement 
of  the  existing  pneiunatic  de-icing  boot 
pressure  indicator  switch  with  a  newly 
designed  switch. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
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consideration  has  been  given  to  the  two 
comments  received. 

Request  To  Extend  the  Comment  Period 

The  commenters  request  that  the 
•comment  period  for  the  proposed  AD  be 
extended  by  2  to  3  months  to  give  the 
manufacturer  additional  time  to  develop 
a  warning  system  that  would  adequately 
address  the  identified  unsafe  condition. 
The  commenters  consider  replacing  the 
existing  pressure  indicator  switch  with 
a  higher-value  switch — without  revising 
the  system  logic — to  be  insufficient  to 
ensure  a  fully  effective  de-icing  system. 
One  commenter  requests  this  extension 
of  time  to  better  define  the  appropriate 
pressure  threshold  for  inflating  the  de- 
icing  boots,  which  the  commenter 
estimates  to  be  12  pounds  per  square 
inch  gage  (psig),  rather  than  15  psig  as 
stated  in  the  proposed  AD.  The 
commenters  add  that  replacing  the 
switch  as  proposed  could  generate  a 
large  number  of  false  warnings.  The 
manu&ct\irer  states  that  it  is  in  the 
process  of  completing  additional  testing 
and  data  analysis  for  use  in  developing 
an  appropriate  modification. 

The  FAA  does  not  concur  with  the 
request  to  extend  the  comment  period. 
The  manufacturer  has  had  ample  time 
(more  than  a  year)  since  the  issuance  of 
the  proposed  rule  to  develop  an 
appropriate  modification.  In  accordance 
with  the  requirements  of  this  AD,  the 
manufacturer  may  submit  a 
modification  for  approval  by  the  FAA. 
Modifications  (including  those 
incorporating  the  installation  of  a  lower 
pressure  switch)  that  positively  address 
the  identified  unsafe  condition  may  be 
considered  as  alternative  means  of 
compliance.  In  addition,  if  such  a 
modification  is  developed,  approved, 
and  available,  the  FAA  may  consider 
additional  rulemaking. 

Concliuion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  published.  The 
FAA  has  determined  that  these  changes 
will  neither  increase  the  economic 
burden  on  any  operator  nor  increase  the 
scope  of  the  AD. 

Cost  Impact 

The  FAA  estimates  that  89  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD.  Since  the  manufacturer  has  not  yet 
developed  one  specific  modification 
commensurate  with  the  requirements  of 
this  AD,  the  FAA  is  unable  at  this  time 
to  provide  specific  information  as  to  the 
number  of  work  hours  or  cost  of  parts 


that  would  be  required  to  accomplish 
the  required  modification. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Govenunent  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  imder 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39-nAiRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  lD6(g).  40113, 44701. 

§39.13    [Aimndad] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2001-02-08    Short  Brothers  PLC: 

Amendment  39-12092.  Docket  99-NM- 
226-AD. 

Applicability:  All  Model  SD3-60  SHERPA, 
SD3-SHERPA,  SD3-30,  and  SD3-60  series 
airplanes;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whedier  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 


alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  ice  accumulation  on  the 
airplane  leading  edges,  which  could  reduce 
controllability  of  the  airplane,  accomplish 
the  following: 

Modification 

(a)  Within  1  year  after  the  effective  date  of 
this  AD,  replace  the  flight  deck  pneumatic 
de-icing  boot  pressure  indicator  switch  with 
a  switch  that  activates  the  flight  deck 
indicator  light  at  15  pounds  per  square  inch 
gage,  in  accordance  with  a  method  approved 
by  the  Manager,  International  Branch.  ANM- 
116,  FAA,  Transport  Airplane  Directorate. 

Alternative  Methods  of  CompUance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  tliis  AD 
can  be  accomplished. 

Efiective  Date 

(d)  This  amendment  becomes  efiective  on 
February  20,  2001. 

Issued  in  Renton,  Washington,  on  January 
18,2001. 

Dorenda  D.  Baker, 

Acting  Manager,  TmnsfXJrt  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  01-2110  Filed  1-29-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[AirsfMca  Docket  No.  OO-AAL-10] 

Establishment  of  Class  E  Airspace; 
Sparrevohn,  AK 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
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ACTION:  Final  rule. 


$UMMARY:  This  action  establishes  Class 
E  airspace  at  the  Long  Range  Radar  site 
(LRRS)  at  Sparrevohn.  AK.  The  United 
States  Air  Force  requested  this  action  to 
Create  controlled  airspace  for  the 
instrument  approach  and  departure 
procedures  to  nmway  (RWY)  34  and 
from  RWY  16  at  Sparrevohn,  AK.  This 
Sction  is  necessary  in  order  for  the 
approach  and  departure  procediu^s  to 
be  published  in  the  U.S.  Government 
Flight  Information  Publication,  U.S. 
Terminal  Procedures — Alaska.  This  rule 
provides  adequate  controlled  airspace 
for  aircraft  flying  Instnmient  Flight 
Rules  (IFR)  operations  at  Sparrevohn, 
AK. 

EFFECTIVE  DATE:  0901  UTC,  March  22, 
2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Major  Roger  Stirm,  Department  of  the 
Air  Force  Representative,  Federal 
Aviation  Administration,  222  West  7th 
Avenue,  Box  14,  Anchorage,  AK  99513- 
7587;  telephone  number  (907)  271- 
5892;  fax:  (907)  271-2850;  email: 
Roger.Stirm@fea.gov.  Internet  address: 
http://www.alaska.faa.gov/at  or  at 
address  http://162.58.28.41/at. 
SUPPLEMENTARY  INFORMATION: 

History 

On  September  25,  2000,  a  proposal  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  revise 
the  Class  E  airspace  at  Sparrevohn,  AK, 
was  published  in  the  Federal  Register 
(65  FR  57569).  The  proposal  was 
requested  by  the  U.S.  Air  Force  to  create 
controlled  airspace  for  the  instrument 
approach  and  departure  procedures  to 
RWY  34  and  from  RWY  16  at 
Sparrevohn,  AK.  This  action  is 
necessary  in  order  for  the  approach  and 
departure  procedures  to  be  published  in 
the  U.S.  Government  Flight  Information 
Publication,  U.S.  Terminal  Procedures — 
Alaska.  This  rule  provides  adequate 
controlled  airspace  for  aircraft  fl3ring 
JFR  operations  at  Sparrevohn,  AK. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
Comments  on  the  proposal  to  the  FAA. 
Public  comments  to  the  proposal  were 
submitted  by  a  commenter  representing 
both  the  Alaska  Airmen's  Association 
and  the  Alaska  Communication  Systems 
(ACS).  The  commenter  had  concerns  on 
the  size  and  orientation  of  the  proposed 
Class  E  airspace.  The  U.S.  Air  Force,  in 
a  28  November  2000  letter  to  the  FAA 
^d  commenter,  pointed  out  that  the 


procedures  used  by  the  commenter  to 
evaluate  airspace  needs  were  not 
developed  by  the  U.S.  Air  Force  and 
therefore  have  no  validity  in  correctly 
analyzing  the  requested  airspace. 
Furthermore,  the  U.S.  Air  Force 
revalidated  the  computations  for  the 
requested  airspace  and  ensured  that  the 
U.S.  Air  Force  minimized  the  amoimt  of 
controlled  airspace  required  in 
accordance  with  FAA  Order  7130.3.  The 
FAA  has  considered  these  comments 
and  determined  that  the  requested 
airspace  is  needed  to  provide  adequate 
controlled  airspace  for  aircraft  flying 
IFR  operations  in  the  vicinity  of 
Sparrevohn,  AK.  Thus,  the  rule  is 
adopted  as  written. 

The  area  will  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datum  83. 
The  Class  E  airspace  areas  designated  as 
700/1200  foot  transition  areas  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9H,  Airspace  Designations 
and  Reporting  Points,  dated  September 
1,  2000,  and  effective  September  16, 
2000,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  designations  listed  in  this 
document  will  be  revised  and  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
establishes  Class  E  airspace  at 
Sparrevohn,  AK,  through  a  request  by 
the  U.S.  Air  Force  to  create  controlled 
airspace  for  the  instrument  approach 
and  departure  procedures  to  RWY  34 
and  from  RWY  16  at  Sparrevohn,  AK. 
This  action  is  necessary  in  order  for  the 
approach  and  departiu«  procedures  to 
be  published  in  the  U.S.  Government 
Flight  Information  Publication,  U.S. 
Terminal  Procedures — Alaska.  The  area 
will  be  depicted  on  aeronautical  charts 
for  pilot  reference.  The  intended  effect 
of  this  rule  is  to  provide  adequate 
controlled  airspace  for  IFR  operations  at 
Sparrevohn,  AK. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
ciurent.  It,  therefore  — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regidatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 


routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

f71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9H, 
Airspace  Designations  and  Reporting 
Points,  dated  September  1,  2000,  and 
effective  September  16,  2000,  is 
amended  as  follows: 


Paragraph  6005    Class  E  airspace  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth. 


AAL  AK  E5  Sparrevohn,  AK    [New] 

Sparrevohn  LRRS.  AK 
(Lat.  61°  05'  50r  N.,  long.  155°  34'  27'  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  3  mile  radius 
of  the  Sparrevohn  LRRS;  and  that  adjacent 
airspace  extending  upward  from  1 ,200  feet 
above  the  surface  from  lat.  60°  50'  00"  N  long. 
156°  00'  00'  W,  counterclockwise  to  lat.  60" 
50'  00'  N  long.  154°  32'  00'  W.  to  lat.  61°  15' 
00'  N  long.  154°  32'  00'  W,  to  lat.  61°  15'  OC 
N  long.  156°  00'  00*  W,  thence  south  along 
the  156°  longitude  to  the  point  of  beginning. 
*         •         *         *         • 

Issued  in  Anchorage,  AK,  on  January  1^ 
2001. 
Stephen  P.  Creamer, 

Assistant  Manager.  Air  Traffic  Division, 

Alaskan  Region. 

[FR  Doc.  01-2233  Filed  1-29-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[AirepM*  Doclwt  No.  OO-AAL-12] 

Establishment  of  Class  E  Airspace; 
Cape  Newranham,  AK 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

summary:  This  action  establishes  Class 
E  airspace  at  the  Long  Range  Radar  site 
(LRRS)  at  Cape  Newenham,  AK.  The 
United  States  Air  Force  requested  this 
action  to  create  controlled  airspace  for 
the  instrument  approach  and  departure 
procedures  to  runway  (RWY)  14  and 
RWY  32  at  Cape  Newenham,  AK.  This 
action  is  necessary  in  order  for  the 
approach  and  departure  procediu«s  to 
be  published  in  the  U.S.  Government 
Flight  Information  Publication,  U.S. 
Terminal  Procedures — Alaska.  This  rule 
provides  adequate  controlled  airspace 
for  aircraft  flying  Instnunent  Flight 
Rules  (IFR)  operations  at  Cape 
Newenham,  AK. 

EFFECTIVE  DATE:  0901  UTC,  March  22, 
2001. 

FOR  FURTHER  MFORMATKW  CONTACT. 

Major  Roger  Stirm,  Department  of  the 
Air  Force  Representative,  Federal 
Aviation  Administration.  222  West  7th 
Avenue,  Box  14,  Anchorage,  AK  99513- 
7587;  telephone  niunber  (907)  271- 
5892;  fax:  (907)  271-2850;  email: 
Roger.Stirmdfaa.gov.  Internet  address: 
http://www.alaska.faa.gov/at  or  at 
address  http://162.58.28.41/at. 
SUPPLEMENTARY  INFORMATXM: 

History 

On  September  25,  2000,  a  proposal  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  revise 
the  Class  E  airspace  at  Cape  Newenham, 
AK,  was  published  in  the  Federal 
Register  (65  FR  57576).  The  proposal 
was  requested  by  the  U.S.  Air  Force  to 
create  controlled  airspace  for  the 
instrument  approach  and  departiu« 
procedures  to  RWY  14  and  RWY  32  at 
Cape  Newenham.  AK.  This  action  is 
necessary  in  order  for  the  approach  and 
departure  procedures  to  be  published  in 
th«  U.S.  Government  Flight  Information 
Publication,  U.S.  Terminal  Procedures — 
Alaska.  This  rule  provides  adequate 
controlled  airspace  for  aircraft  flying 
IFR  operations  at  Cape  Newenham,  AK. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 


Public  comments  to  the  proposal  were 
submitted  by  a  commenter  representing 
both  the  Alaska  Airmen's  Association 
and  the  Alaska  Communication  Systems 
(ACS).  The  commenter  had  concerns  on 
the  size  and  orientation  of  the  proposed 
Class  E  airspace.  The  U.S.  Air  Force,  in 
a  28  November  2000  letter  to  the  FAA 
and  commenter,  pointed  out  that  the 
procedures  used  by  the  commenter  to 
evaluate  airspace  needs  were  not 
developed  by  the  U.S.  Air  Force  and 
therefore  have  no  validity  in  correctly 
analyzing  the  requested  airspace. 
Fxulhermore,  the  U.S.  Air  Force 
revalidated  the  computations  for  the 
requested  airspace  and  ensured  that  the 
U.S.  Air  Force  minimized  the  amount  of 
controlled  airspace  required  in 
accordance  with  FAA  Order  7130.3.  The 
FAA  has  considered  these  comments 
and  determined  that  the  requested 
airspace  is  needed  to  provide  adequate 
controlled  airspace  for  aircraft  flying 
IFR  operations  in  the  vicinity  of  Cape 
Newenham,  AK.  The  airspace 
description  does  overlap  the  existing 
Class  E  airspace  and  the  exclusionary 
verbiage  was  inadvertently  left  out.  The 
following  verbiage  has  been  added  to 
the  end  of  the  airspace  description: 
"excluding  the  existing  Class  E 
airspace."  The  FAA  has  determined  that 
this  change  is  editorial  in  nature  and 
will  not  increase  the  scope  of  this  rule. 
Except  for  the  non-substantive  change 
just  discussed,  the  rule  is  adopted  as 
written. 

The  area  will  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datum  83. 
The  Class  E  airspace  areas  designated  as 
700/1200  foot  transition  areas  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9H,  Airspace  Designations 
and  Reporting  Points,  dated  September 
1.  2000.  and  effective  September  16, 
2000,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  designations  listed  in  this 
document  will  be  revised  and  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
establishes  Class  E  airspace  at  Cape 
Newenham,  AK,  through  a  request  by 
the  U.S.  Air  Force  to  create  controlled 
airspace  for  the  instrument  approach 
and  departure  procediues  to  RWY  32 
and  from  RWY  14  at  Cape  Newenham, 
AK.  This  action  is  necessary  in  order  for 
the  approach  and  departure  procediu^s 
to  be  published  in  the  U.S.  Government 
Flight  Information  Publication,  U.S. 
Terminal  Procediu«s — Alaska.  The  area 
will  be  depicted  on  aeronautical  charts 
for  pilot  reference.  The  intended  effect 


of  this  rule  is  to  provide  adequate 
controlled  airspace  for  IFR  operations  at 
Cape  Newenham,  AK. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
cxurent.  It,  therefore  — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procediu^s  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendmmt 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113. 
40120;  E.O.  10854.  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389. 

S71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9H, 
Airspace  Designations  and  Reporting 
Points,  dated  September  1,  2000.  and 
effective  September  16.  2000.  is 
amended  as  follows: 


Paragraph  6005    Class  E  airspace  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth. 


AAL  AK  E5  Cape  Newenham,  AK    [New] 

Cape  Newenham  LRRS.  AK 

(Lat.  58"'  38'  47'  N..  long.  162°  03'  46'  W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7  mile  radius 
of  the  Cape  Newenham  LRRS:  and  that 
airspace  extending  upward  from  1,200  feet 
above  the  surface  from  lat.  58°  38'  00'  N  long. 
162°  18'  OC  W,  clockwise  to  lat.  58°  50'  00* 
N  long.  162°  26'  00*  W.  to  lat.  59°  14'  00*  N 


Federal  Register /Vol.  66,  No.  20 /Tuesday,  January  30,  2001 /Rules  and  Regulations  8171 


long.  162°  26'  00'  W,  to  lat.  59°  14'  00'  N 
long.  161°  35'  00'  W,  to  lat.  59°  00'  00'  N 
long.  161°  35'  00'  W,  to  the  point  of 
Ikeginning,  excluding  the  existing  Class  E 

r'  'space. 
•         *         *         * 
Issued  in  Anchorage,  AK,  on  January  16, 
^001. 

$tephen  P.  Creamer, 

Assistant  Manager,  Air  Traffic  Division, 
Alaslcan  Region. 

JT?  Doc.  01-2234  Filed  1-29-01;  8:45  am] 
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PEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

^ir*{Mce  Docket  No.  OO-AAL-11] 

Establishnient  of  Class  E  Airspace; 
Cape  Usbume,  AK 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnON:  Final  rule. 

SUMMARY:  This  action  establishes  Class 
E  airspace  at  the  Long  Range  Radar  site 
(LRRS)  at  Cape  Lisbume,  AK.  The 
United  States  Afr  Force  requested  this 
action  to  create  controlled  airspace  for 
the  instnunent  approach  and  departure 
procedures  to  runway  (RWY)  26  and 
RWY  8  at  Cape  Lisbume,  AK.  This 
action  is  necessary  in  order  for  the 
approach  and  departure  procedures  to 
be  published  in  the  U.S.  Government 
Flight  Information  Publication,  U.S. 
Terminal  Procedures — Alaska.  This  rule 
provides  adequate  controlled  airspace 
for  aircraft  fljdng  Instrument  Flight 
Rules  (IFR)  operations  at  Cape  Lisbiune, 
AK. 

EFFECTIVE  DATE:  0901  UTC,  March  22, 
2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Major  Roger  Stirm,  Department  of  the 
Air  Force  Representative,  Federal 
Aviation  Administration,  222  West  7th 
Avenue,  Box  14,  Anchorage,  AK  99513- 
7587;  telephone  number  (907)  271- 
5892:  fax:  (907)  271-2850;  email: 
Roger.Stirm@faa.gov.  Internet  address: 
http://www.alaska.foa.gov/at  or  at 
address  http://162.58.28.41/at. 
SUPPLEMENTARY  INFORMATION: 

History 

I '  On  September  25,  2000,  a  proposal  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  revise 
the  Class  E  airspace  at  Cape  Lisbiune. 
AK,  was  published  in  the  Federal 
Register  (65  FR  57574).  The  proposal 
was  requested  by  the  U.S.  Air  Force  to 


create  controlled  airspace  for  the 
instnunent  approach  and  departiue 
procedures  to  RWY  26  and  RWY  8  at 
Cape  Lisbume,  AK.  This  action  is 
necessary  in  order  for  the  approach  and 
departure  procedures  to  be  published  in 
the  U.S.  Government  Flight  Information 
Publication,  U.S.  Terminal  Procediues — 
Alaska.  This  rule  provides  adequate 
controlled  airspace  for  aircraft  flying 
IFR  operations  at  Cape  Lisbume,  AK. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
Public  comments  to  the  proposal  were 
submitted  by  a  conunenter  representing 
both  the  Alaska  Airmen's  Association 
and  the  Alaska  Communication  Systems 
(ACS).  The  commenter  had  concerns  on 
the  size  and  orientation  of  the  proposed 
Class  E  airspace.  The  U.S.  Air  Force,  in 
a  28  November  2000  letter  to  the  FAA 
and  commenter,  pointed  out  that  the 
procediueS'«sed  by  the  commenter  to 
evaluate  airspace  needs  were  not 
developed  by  the  U.S.  Air  Force  and 
therefore  have  no  validity  in  correctly 
analyzing  the  requested  airspace. 
Fiulhermore,  the  U.S.  Air  Force 
revalidated  the  computations  for  the 
requested  airspace  and  ensured  that  the 
U.S.  Air  Force  minimized  the  amount  of 
controlled  airspace  required  in 
accordance  with  FAA  Order  7130.3.  The 
FAA  has  considered  these  comments 
and  determined  that  the  requested 
airspace  is  needed  to  provide  adequate 
controlled  airspace  for  aircraft  fljring 
IFR  operations  in  the  vicinity  of  Cape 
Lisbume,  AK.  Thus,  the  rule  is  adopted 
as  written. 

The  area  will  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datiun  83. 
The  Class  E  airspace  areas  designated  as 
700/1200  foot  transition  areas  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9H,  Airspace  Designations 
and  Reporting  Points,  dated  September 
1,  2000,  and  effective  September  16, 
2000.  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
£urspace  designations  listed  in  this 
document  will  be  revised  and  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
establishes  Class  E  airspace  at  Cape 
Lisbume.  AK.  through  a  request  by  the 
U.S.  Air  Force  to  create  controlled 
airspace  for  the  instnunent  approach 
and  departiue  procedures  to  RWY  26 
and  from  RWY  8  at  Cape  Lisbiune,  AK. 
This  action  is  necessary  in  order  for  the 
approach  and  departure  procedures  to 
be  published  in  the  U.S.  Govenunent 


Flight  Information  Publication,  U.S. 
Terminal  Procedures — Alaska.  The  area 
will  be  depicted  on  aeronautical  charts 
for  pilot  reference.  The  intended  effect 
of  this  rule  is  to  provide  adequate 
controlled  airspace  for  IFR  operations  at 
Cape  Lisbume,  AK. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
fr^uent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  Febmary  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  vdll  not  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subfects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113. 
40120;  E.O.  10854,  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9H, 
Airspace  Designations  and  Reporting 
Points,  dated  September  1.  2000,  and 
effective  September  16.  2000.  is 
amended  as  follows: 


Paragraph  6005    Class  E  airspace  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth . 


AAL  AK  E5  Cape  Lisbume.  AK    [New] 

Cape  Lisbume  LRRS,  AK 

(Lat.  68°  52'  31'  N.,  long.  166°  06'  36*  W.) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  a  7  mile  radius 
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of  the  Cape  Lisbume  LRRS;  and  that  airspace 
extending  upward  from  1,200  feet  above  the 
surface  from  lat.  68°  49'  00'  N  long.  165°  50' 
00'  W.  counterclockwise  to  lat.  68°  49*  00' 
N  long.  165°  30'  00*  W.  to  lat.  69°  OC  00*  N 
long.  164°  35'  OC  W,  to  lat.  69°  15'  OC  N 
long.  164°  45'  00"  W,  to  lat.  69°  15'  00"  N 
long.  165°  30'  00*  W.  to  lat.  68°  57'  00'  N 
long.  166°  Iff  OOr  W.  thence  to  the  point  of 
beginning,  excluding  the  existing  Class  E 
airspace. 


Issued  in  Anchorage,  AK,  on  January  16, 
2001. 

Stephen  P.  Creamer, 
Assistant  Manager,  Air  Traffic  Division, 
Alaskan  Region. 

[FR  Doc.  01-2235  Filed  1-29-01;  8:45  am] 
BHJJNG  CODE  KtiO-M-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Doclwt  No.  OO-AAL-13] 

Establishment  of  Class  E  Airspace; 
Cape  Romanzof,  AK 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  establishes  Class 
E  airspace  at  the  Long  Range  Radar  site 
(LRRS)  at  Cape  Romanzof.  AK.  The 
United  States  Air  Force  requested  this 
action  to  create  controlled  airspace  for 
the  instrument  approach  and  departure 
procedures  to  runway  (RWY)  02  and 
RWY  20  at  Cape  Romanzof,  AK.  This 
action  is  necessary  in  order  for  the 
approach  and  departure  procedures  to 
be  published  in  the  U.S.  Government 
Flight  Information  Publication,  U.S. 
Terminal  Procedures — Alaska.  Thi^fnle 
provides  adequate  controlled  airspace 
for  aircraft  flying  Instrument  Flight 
Rules  (IFR)  operations  at  Ca()e 
Romanzof,  AK. 

EFFECTIVE  DATE:  0901  UTC,  March  22. 
2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Major  Roger  Stirm,  Dep>artment  of  the 
Air  Force  Representative,  Federal 
Aviation  Administration,  222  West  7th 
Avenue,  Box  14.  Anchorage,  AK  99513- 
7587;  telephone  number  (907)  271- 
5892:  fax:  (907)  271-2850;  email: 
Roger.Stirm@faa.gov.  Internet  address: 
http://www.alaska.faa.gov/at  or  at 
address  http://162.58.28.41/at. 
SUPPLEMENTARY  INFORMATKM: 

History 

On  September  25.  2000,  a  proposal  to 
amend  part  71  of  the  Federal  Aviation 


Regulations  (14  CFR  part  71)  to  revise 
the  Class  E  airspace  at  Cape  Romanzof, 
AK.  was  published  in  the  Federal 
Register  (65  FR  57571).  The  proposal 
was  requested  by  the  U.S.  Air  Force  to 
create  controlled  airspace  for  the 
instrument  approach  and  departure 
procedures  to  RWY  02  and  RWY  20  at 
Cape  Romanzof.  AK.  This  action  is 
necessary  in  order  for  the  approach  and 
departure  procedures  to  be  published  in 
the  U.S.  Government  Flight  Information 
Publication,  U.S.  Terminal  Procedures — 
Alaska.  This  rule  provides  adequate 
controlled  airspace  for  aircraft  flying 
IFR  operations  at  Cape  Romanzof.  AK. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
Public  comments  to  the  proposal  were 
submitted  by  a  commenter  representing 
both  the  Alaska  Airmen's  Association 
and  the  Alaska  Communication  Systems 
(ACS).  The  commenter  had  voncems  on 
the  size  and  orientation  of  the  proposed 
Class  E  airspace.  The  U.S.  Air  Force,  in 
a  28  November  2000  letter  to  the  FAA 
and  commenter.  pointed  out  that  the 
procedures  used  by  the<commenter  to 
evaluate  airspace  needs  were  not 
developed  by  the  U.S.  Air  Force  and 
therefore  have  no  validity  in  correctly 
analyzing  the  requested  airspace. 
Furthermore,  the  U.S.  Air  Force 
revalidated  the  computations  for  the 
requested  airspace  and  ensured  that  the 
U.S.  Air  Force  minimized  the  amount  of 
controlled  airspace  required  in 
accordance  with  FAA  Order  7130.3.  The 
FAA  has  considered  these  comments 
and  determined  that  the  requested 
airspace  is  needed  to  provide  adequate 
controlled  airspace  for  aircraft  flying 
IFR  operations  in  the  vicinity  of  Cape 
Romanzof,  AK.  The  airspace  description 
does  overlap  the  existing  Hooper  Bay 
and  Yukon-Kuskokwim  Class  E  airspace 
and  the  exclusionary  verbiage  was 
inadvertently  left  out.  The  following 
verbiage  has  been  added  to  the  end  of 
the  airspace  description:  "excluding  the 
existing  Class  E  airspace."  The  FAA  has 
determined  that  this  change  is  editorial 
in  nature  and  will  not  increase  the 
scope  of  this  rule.  Except  for  the  non- 
substantive change  just  discussed,  the 
rule  is  adopted  as  written. 

The  area  will  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datimi  83. 
The  Class  E  airspace  areas  designated  as 
700/1200  foot  transition  areas  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9H,  Airspace  Designations 
and  Reporting  Points,  dated  September 
1,  2000,  and  effective  September  16, 
2000,  which  is  incorporated  by 


reference  in  14  CFR  71.1.  The  Class  E 
airspace  designations  listed  in  this 
document  will  be  revised  and  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
establishes  Class  E  airspace  at  Cape 
Romanzof,  AK.  through  a  request  by  the 
U.S.  Air  Force  to  create  controlled 
airspace  for  the  instrument  approach 
and  departure  procedures  to  RWY  02 
and  ftxjm  RWY  20  at  Cape  Romanzof. 
AK.  This  action  is  necessary  in  order  for 
the  approach  and  departure  procedures 
to  be  published  in  the  U-S.  Government 
Flight  Information  Publication,  U.S. 
Terminal  Procedures — Alaska.  The  area 
will  be  depicted  on  aeronautical  charts 
for  pilot  reference.  The  intended  effect 
of  this  rule  is  to  provide  adequate 
controlled  airspace  for  IFR  operations  at 
Cape  Romanzof,  AK. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
ciurent.  It,  therefore  — (1)  is  not  a 
"signiflcant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procediu^s  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regidatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103. 40113. 
40120;  E.O.  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389. 

171.1    [AtmndmSl 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
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Administration  Order  7400.9H, 
Airspace  Designations  and  Reporting 
Points,  dated  September  1.  2000.  and 
effective  September  16.  2000,  is 
amended  as  follows: 


Paragraph  6005    Class  E  airspace  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth. 


KAL  AK  ES  Cape  Romanzof,  AK    [New] 

Cape  Romanzof  LRRS,  AK 
(Lat.  61°  46'  49'  N.,  long.  166°  02'  19*  W.) 
That  airspace  extending  upward  from  700 
Ifeet  above  the  surface  within  a  7  mile  radius 
of  the  Cape  Romanzof  LRRS;  and  that 
airspace  extending  upward  from  1.200  feet 
above  the  surface  from  lat.  61°  54'  30*  N  long. 
166°  10'  00"  W.  counterclockwise  to  lat.  61° 
40'  00"  N  long.  167°  00'  00"  W,  to  lat.  61°  30' 
00"  N  long.  167°  10'  00"  W,  to  lat.  61°  20'  00" 
N  long.  167°  10'  00"  W.  to  lat.  61°  20'  00"  N 
long.  166°  30'  00"  W,  to  lat.  61°  40'  00"  N 
long.  165°  49'  00"  W.  thence  to  the  point  of 
beginning,  excluding  the  existing  Class.  E 
airspace. 


II 


Issued  in  Anchorage.  AK.  on  January  16. 
001. 
Stephen  P.  Creamer, 

Assistant  Manager,  Air  Traffic  Division, 
Alaskan  Region. 

(FR  Doc.  01-2236  Filed  1-29-01;  8:45  am] 

MLUNO  CODE  4nO-1»-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

^Airspace  Docket  No.  OO-AAL-14] 

Establishment  of  Class  E  Airspace;  Tin 
City,  AK 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  nde. 

SUMMARY:  This  action  establishes  Class 
E  airspace  at  the  Long  Range  Radar  site 
(LRRS)  at  Tin  City.  AK.  The  United 
States  Air  Force  requested  this  action  to 
create  controlled  airspace  for  the 
instrument  approach  and  departure 
procedures  to  runway  (RWY)  16  and 
RWY  34  at  Tin  Qty.  AK.  This  action  is 
necessary  in  order  for  the  approach  and 
departure  procedures  to  be  published  in 
the  U.S.  Government  Flight  Information 
Publication.  U.S.  Terminal  Procedures — 
Alaska.  This  rule  provides  adequate 
controlled  airspace  for  aircraft  flying 
Instnmient  Flight  Rules  (IFR)  operations 
at  Tin  City.  AK. 

EFFECTIVE  DATE:  0901  UTC.  March  22. 
2001. 


FOR  FURTHER  INFORMATiON  CONTACT: 
Major  Roger  Stirm.  Department  of  the 
Air  Force  Representative.  Federal 
Aviation  Administration,  222  West  7th 
Avenue.  Box  14,  Anchorage,  AK  99513- 
7587;  telephone  number  (907)  271- 
5892;  fax:  (907)  271-2850;  email: 
Roger.Stirm@faa.gov.  Internet  address: 
http://www.alaska.faa.gov/at  or  at 
address  http://162.58.28.41/at 
SUPPLEMENTARY  INFORMATION: 

History 

On  September  25,  2000,  a  proposal  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  revise 
the  Class  E  airspace  at  Tin  City,  AK,  was 
published  in  the  Federal  Register  (65 
FR  57572).  The  proposal  was  requested 
by  the  U.S.  Air  Force  to  create 
controlled  airspace  for  the  instrument 
approach  and  departure  procedures  to 
RWY  16  and  RWY  34  at  Tin  Qty,  AK. 
This  action  is  necessary  in  order  for  the 
approach  and  departure  procedures  to 
be  published  in  the  U.S.  Government 
Flight  Information  Publication.  U.S. 
Terminal  Procedures — Alaska.  This  nde 
provides  adequate  controlled  airspace 
for  aircraft  flying  IFR  operations  at  Tin 
City.  AK. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
Public  comments  to  the  proposal  were 
submitted  by  a  commenter  representing 
both  the  Alaska  Airmen's  Association 
and  the  Alaska  Communication  Systems 
(ACS).  The  commenter  had  concerns  on 
the  size  and  orientation  of  the  proposed 
Class  E  airspace.  The  U.S.  Air  Force,  in 
a  28  November  2000  letter  to  the  FAA 
and  commenter,  pointed  out  that  the 
procedures  used  by  the  commenter  to 
evaluate  airspace  needs  were  not 
developed  by  the  U.S.  Air  Force  and 
therefore  have  no  validity  ip  correctiy 
analyzing  the  requested  airspace. 
Furthermore,  the  U.S.  Air  Force 
revalidated  the  computations  for  the 
requested  airspace  and  ensured  that  the 
U.S.  Air  Force  minimized  the  amount  of 
controlled  airspace  required  in 
accordance  with  FAA  Order  7130.3.  The 
FAA  has  considered  these  comments 
and  determined  that  the  requested 
airspace  is  needed  to  provide  adequate 
controlled  airspace  for  aircraft  flying 
IFR  operations  in  the  vicinity  of  Tin 
City.  AK.  The  airspace  description  does 
overlap  the  existing  Class  E  airspace  and 
the  exclusionary  verbiage  was 
inadvertently  left  out.  The  following 
verbiage  has  been  added  to  the  end  of 
the  airspace  description:  "excluding  the 
existing  Class  E  airspace."  The  Tin  City 
LRRS  coordinates  were  published  with 


errors,  the  correct  coordinates  are  lat 
65°  33'  51"  N..  long.  167°  55'  21"  W.  The 
FAA  has  determined  that  these  changes 
are  editorial  in  nature  and  will  not 
increase  the  scope  of  this  rule.  Except 
for  the  non-substantive  change  just 
discussed,  the  rule  is  adopted  as 
written." 

The  area  will  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datum  83. 
The  Class  E  airspace  areas  designated  as 
700/1200  foot  transition  areas  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9H.  Airspace  Designations 
and  Reporting  Points,  dated  September 
1,  2000.  and  effective  September  16. 
2000,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  designations  listed  in  this 
document  will  be  revised  and  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
establishes  Class  E  airspace  at  Tin  City, 
AK,  through  a  request  by  the  U.S.  Air 
Force  to  create  controlled  airspace  for 
the  instrument  approach  and  departure 
procedures  to  RWY  16  and  from  RWY 
34  at  Tin  City,  AK.  This  action  is 
necessary  in  order  for  the  approach  and 
departure  procedures  to  be  published  in 
the  U.S.  Government  Flight  Information 
Publication,  U.S.  Terminal  Procedures — 
Alaska.  The  area  will  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
The  intended  effect  of  this  rule  is  to 
provide  adequate  controlled  airspace  for 
IFR  operations  at  Tin  Qty,  AK. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regidations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  luider 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regidatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procediues  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regidatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 


8174  Federal  Register /Vol.  66,  No.  20 /Tuesday,  January  30,  2001 /Rules  and  Regulations 


Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C.  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  TTie  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(gj,  40103,  40113. 
40120;  E.O.  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389. 

171.1    [AmendMq 

2.  The  incorporation  by  reference  in 
14  (TR  71.1  of  Federal  Aviation 
Administration  Order  7400.9H, 
Airspace  Designations  and  Reporting 
Points,  dated  September  1 ,  2000,  and 
effective  September  16,  2000,  is 
amended  as  follows: 

Paragraph  6005    Qass  E  airspace  extending 
uptvard  from  700  feet  or  more  above  the 
surface  of  the  earth. 

AAL  AK  E5  Tin  aty,  AK    (New] 

Tin  City  LRRS.  AK 

(Lat.  65°  33'  51'  N..  long.  16r  55'  21'  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  sur&ce  tvithin  a  7  mile  radius 
of  the  Tin  City  LRRS;  and  that  airspace 
extending  upward  from  1 ,200  feet  above  the 
surfece  from  lat.  65°  SC  00'  N  long.  168°  10' 
00*  W,  counterclockwise  to  lat.  65°  15'  00' 
N.long.  168°  30'  00'  W,  to  lat.  65°  04'  00'  N 
long.  168°  OC  00*  W.  to  lat.  65°  04'  00*  N 
long.  16r  20*  00'  W.  to  lat.  65°  3^  00'  N 
long.  167°  20*  OC  W.  to  lat.  65°  38'  00'  N 
long.  167*  30*  OC  W,  to  lat.  65°  38'  OC  N 
long.  167°  42'  OC  W,  thence  to  the  point  of 
beginning,  excluding  the  existing  Class  E 
airspace. 

Issued  in  Anchorage,  AK,  on  January  16, 
2001. 
Stephen  P.  Creamer, 

Assistant  Manager,  Air  Traffic  Division, 

Alaskan  Region. 

(FR  Doc.  01-2237  Filed  1-2^-01;  8:45  am) 

BUJNQ  COOe  4»10-13-U 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Parts  5,  92,  200  236,  574, 582, 
583,891,982 

[Docket  No.  FR  4606  F  03] 

RtN2501-AC72 

Datannining  Ad|uat8d  Incoma  in  HUD 
Programs  Sarving  Paraona  With 
DtaabiHtlaa:  RaquMng  Mandatory 
DaductfcNia  for  Cartain  Expanaaa;  and 
Dlialloaranca  for  Eamad  incoma;  Dalay 
of  Effactlva  Data 

AGBICY:  Office  of  the  Secretary,  HUD. 
ACTION:  Final  rule;  delay  of  effective 
date. 

StJMMARY:  This  document  advises  the 
public  that  the  final  rule  published  on 
January  19,  2001,  which  amends  HUD's 
regulations  in  part  5,  subpart  F,  to 
include  additional  HUD  programs  in  the 
list  of  programs  that  must  make  certain 
deductions  in  calctilating  a  femily's 
adjusted  income,  will  take  effect  on 
April  20,  2001.  As  provided  in  the 
"Supplementary  Iniformation"  section  of 
this  final  rule,  this  delay  in  the  effective 
date  is  mdde  in  response  to  a  White 
House  memorandum  of  January  20, 
2001.  Given  the  imminence  of  the 
effiactive  date  of  this  rule,  seeking  prior 
public  comment  in  accordance  with 
HUD's  regulations  on  rulemaking  would 
have  been  impractical,  as  well  as 
contrary  to  the  public  interest  in  the 
orderly  promulgation  and 
implementation  of  regulations. 
DATES:  The  effective  date  of  the  final 
rule  amending  24  CFR  parts  5,  92,  200, 
236,  574.  582.  583,  891, and  982. 
published  at  66  FR  6218  (January  19, 
2001}  is  delayed  from  February  20,  2001 
imtil  April  20,  2001. 
FOn  FURTHER  MFORMATION  CONTACT:  For 
the  HOME  Investment  Partnerships 
Program,  contact  Mary  Kolesar,  Office  of 
Community  Planning  and  Development, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SW., 
Washington,  DC,  20410,  telephone  (202) 
708-2470. 

For  the  Housing  Choice  Voucher 
Prtigram.  contact  Patricia  Amaudo, 
Office  of  Public  and  Indian  Housing. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street.  SW., 
Washington.  DC.  20410,  telephone  (202) 
708-0744. 

For  the  Housing  Opportimities  for 
Persons  with  AIDS  Program,  contact 
David  Vos.  Office  of  Community 
Planning  and  Development,  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street,  SW.,  Washington. 
DC.  20410.  telephone  (202)  708-1934. 


For  the  Rent  Supplement  Program, 
contact,  Willie  Spearmon,  Office  of 
Housing.  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW..  Washington,  DC  20410;  telephone 
(202) 708-3000. 

For  the  Rental  Assistance  Payment 
(RAP)  Program,  contact  Willie 
Spearmon.  Office  of  Housing, 
Department  of  Housing  and  Uihan 
Development.  451  Seventh  Street,  SW., 
Washington,  DC  20410;  telephone  (202) 
708-3000. 

For  the  Section  202  Supportive 
Housing  Program  for  the  Elderly 
(including  Section  202  Direct  Loans  for 
Hotising  for  the  Elderly  and  Persons 
with  Disabilities),  contact  Aretha 
Williams,  Office  of  Housing, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410,  telephone  (202) 
708-2866. 

For  Section  8  Project-Based,  contact 
Willie  Spearmon,  Office  of  Housing, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SW., 
Washington,  DC  20410;  telephone  (202) 
708-3000. 

For  the  Section  811  Supportive 
Housing  Program  for  Persons  with 
Disabilities,  contact  Gail  Williamson, 
Office  of  Housing,  Department  of 
Housing  and  Ur^n  Development,  451 
Seventh  Street,  SW.,  Washington,  DC 
20410.  telephone  (202)  708-2866. 

For  the  Shelter  Plus  Care  Program, 
contact  the  State  Assistance  Division, 
Office  of  Community  Planning  and 
Development,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW.,  Washington,  DC,  20410, 
telephone  (202)  708-2140. 

For  the  Supportive  Housing  Program 
(McKiimey-Vento  Act  Homeless 
Assistance),  contact  Clifford  Taffet, 
Office  of  Community  Planning  and 
Development.  Department  of  Housing 
and  Urban  Development.  451  Seventh 
Street.  SW..  Washington,  DC.  20410. 
telephone  (202)  708-1234. 

For  all  of  the  above  telephone 
niunbers.  persons  with  hearing  or 
speech-impairments  may  call  1-800- 
877-8339  (Federal  Information  Relay 
Service  TTY).  (Other  than  the  "800" 
number,  the  telephone  niunbers  are  not 
toll-free  numbers.) 
SUPPt^MENTARY  INFORMATION:  On 
January  19.  2001  (66  FR  6218),  HUD 
published  a  final  rule  amending  its 
regulations  in  part  5.  subpart  F.  to 
include  additional  HUD  programs  in  the 
list  of  programs  that  must  make  certain 
deductions  in  calculating  a  family's 
adjusted  income.  These  deductions 
primarily  address  expenses  related  to  a 
person's  disability,  for  example  medical 
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expenses  or  attendant  care  expenses. 
The  piupose  of  the  January  19,  2001 
final  rule  is  to  expand  the  benefits  of 
these  deductions  to  persons  with 
disabilities  served  by  HUD  programs  not 
cturently  covered  by  part  5,  subpart  F. 
Second,  the  final  rule  adds  a  new 
regulatory  section  to  part  5  to  reqtiire  for 
some  but  not  all  of  these  same  programs 
the  disallowance  of  increases  in  income 
as  a  result  of  earnings  by  persons  with 
disabilities.  The  January  19.  2001  final 
rule  follows  publication  of  a  August  21. 
2000  proposed  rule,  and  takes  into 
consideration  public  comments  received 
on  the  rule. 

The  January  19,  2001  final  rule 
provides  for  the  rule  to  take  effect  on 
February  20.  2001.  On  January  20.  2001, 
the  White  House  issued  a  memorandiun 
to  the  heads  and  acting  heads  of  all 
Executive  Departments  and  Agencies 
regarding  regulatory  review.  "Hie 
January  20,  2001  memorandiun  instructs 
the  agencies  to  temporarily  postpone  the 
effective  dates  of  their  regulations  that 
have  been  published  in  the  Federal 
Kegister  but  have  not  yet  taken  effect  by 
60  days.  Consistent  with  the  directive  of 
the  January  20,  2001  White  House 
memorandum,  the  purpose  of  this 
dociunent  is  to  give  notice  that  the 
effective  date  of  the  January  19,  2001 
final  rule  has  been  changed  to  April  20, 
2001. 

Accordingly,  HUD's  final  rule 
published  on  January  19,  2001  at  66  FR 
6218  (Docket  No.  FR-4608-F-02.  FR 
Doc.  01-1536)  will  take  effect  on  April 
20,  2001. 

1 1  Dated:  January  24,  2001. 
'Mel  Nfaitinez, 
Secretary. 

(FR  Doc.  01-2563  Filed  1-2&-01;  8:45  am) 
MLUNQ  COOE  4210-a2-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24CFRPart15 

[Docfcat  No.  FR-4292-F-03] 
RIN  2501-AC51 

Raviaion  of  Fraedom  of  information 
Act  Raguiatlons;  Dalay  of  Effactiva 
Data 

agency:  Office  of  the  Secretary,  HUD. 
ACTION:  Final  rule;  delay  of  effective 
date. 

SUMMARY:  This  document  advises  the 
public  that  the  final  rule  published  on 
January  22,  2001,  which  amends  HUD's 
Freedom  of  Information  Act  (FOIA) 
regulations,  will  take  effect  on  April  23, 
2001.  As  provided  in  the 


SUPPLEMENTARY  INFORMATION  section  of 
this  final  rule,  this  delay  in  the  effective 
date  is  made  in  response  to  a  White 
House  memorandum  of  January  20, 
2001.  Given  the  imminence  of  the 
effective  date  of  this  rule,  seeking  prior 
public  comment  in  accordance  with 
HUD's  regulations  on  rulemaking  would 
have  been  impractical,  as  well  as 
contrary  to  the  public  interest  in  the 
orderly  promulgation  and 
implementation  of  regulations. 

DATES:  The  effective  date  of  the  final 
rule  amending  24  CFR  part  15  published 
at  66  FR  6964  (January  22,  2001)  is 
delayed  from  February  21,  2001  until 
April  23,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marylea  B3a-d.  Assistant  General 
Counsel.  FOIA  Division.  Office  of  the 
General  Counsel.  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW,  Washington,  DC 
20410-0500,  Room  10248;  Telephone 
(202)  708-3866  (this  is  not  a  toll-free 
number.)  Hearing-  or  speech-impaired 
individuals  may  access  this  number  via 
TTY  by  calling  the  toll-free  Federal 
Information  Relay  Service  at  1-800- 
877-8339. 

SUPPt^MENTARY  MFORMATION:  On 
January  22,  2001  (66  FR  6964).  HUD 
published  a  final  rule  amending  HUD's 
Freedom  of  Information  Act  (FOIA) 
regulations  in  their  entirety.  The  nile 
implements  the  amendments  made  by 
the  Electronic  Freedom  of  Information 
Act  to  FOIA.  The  final  rule  also  makes 
various  streamlining  and  organizational 
changes  to  improve  the  clarity  of  the 
regulations.  The  final  rule  follows 
publication  of  a  July  10,  2000  proposed 
rule,  and  takes  into  consideration  the 
public  comments  received  on  the 
proposed  rule. 

The  January  22,  2001  final  rule 
provides  for  the  rule  to  take  effect  on 
February  21.  2001.  On  January  20.  2001. 
the  White  House  issued  a  memorandum 
to  the  heads  and  acting  heads  of  all 
Executive  Departmeirts  and  Agencies 
regarding  regulatory  review.  TTie 
January  20.  2001  memorandiun  instructs 
the  agencies  to  temporarily  postpone  the 
effective  dates  of  their  regulations  that 
have  been  published  in  the  Federal 
Register  but  have  not  yet  taken  effect  by 
60  days.  Consistent  with  the  directive  of 
the  January  20.  2001  White  House 
memorandum,  the  purpose  of  this 
document  is  to  give  notice  that  the 
effective  date  of  the  January  22,  2001 
FOIA  amendments  final  rule  has  been 
changed  to  April  23,  2001. 

Accordingly,  HUD's  final  rule 
published  on  January  22,  2001  at  66  FJR 
6964  Pocket  No.  FR-4292-F-02,  FR 


Doc.  01-1397)  will  take  effect  on  April 
23, 2001. 

Dated:  January  24.  2001. 
Mel  Martinez, 
Secretary. 
[FR  Doc.  01-2564  Filed  1-29-01;  8:45  am) 

BILLMQ  COOC  4210-33-P 


DEPARTMENT  OF  HOUSING  AND 
URSAN  DEVELOPMENT 

24  CFR  Part  221 
[Docket  No.  FR-4568-F-03] 
RIN2502-AH50 

Diacontinuation  of  Vhm  Sactlon 

221  (dX2)  Mortgaga  Inauranca  Program; 

Dalay  of  Effactiva  Data 

agency:  Office  of  the  Secretary,  HUD. 
ACTION:  Final  rule;  delay  of  effective 
date. 

SUMMARY:  This  document  advises  the 
public  that  the  final  rule  published  on 
January  19,  2001.  which  discontinues 
the  section  221(d)(2]  mortgage  insurance 
program,  will  take  effect  on  April  20, 
2001.  As  provided  in  the 
"Supplementary  Information"  section  of 
this  final  rule,  this  delay  in  the  effective 
date  is  made  in  response  to  a  White 
House  memorandum  of  January  20, 
2001.  Given  the  imminence  of  the 
effective  date  of  this  rule,  seeking  prior 
public  comment  in  accordance  with 
HUD's  regulations  on  rulemaking  would 
have  been  impractical,  as  well  as 
contrary  to  the  public  interest  in  the 
orderly  promulgation  and 
implementation  of  regulations. 
DATES:  The  effective  date  of  the  final 
rule  amending  24  CFR  part  221 
published  at  66  FR  5912  (January  19, 
2001)  is  delayed  from  February  20, 
2001,  until  April  20.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vance  T.  Morris.  Director,  Office  of 
Single  Family  Program  Development, 
Office  of  Insured  Single  Family 
Housing,  Room  9266,  U.S.  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street.  SW..  Washington, 
DC  20410-8000;  telephone  (202)  708- 
2121  (this  is  not  a  toll-free  number). 
Hearing-  or  speech-impaired  individuals 
may  access  this  number  via  TTY  by 
calling  the  toll-fi-ee  Federal  Information 
Relay  Service  at  (800)  877-8339. 
SUPPLEMENTARY  INFORMATION:  On 
January  19,  2001  (66  FR  5912).  HUD 
published  a  final  rule  to  discontinue  the 
section  221(d)(2)  mortgage  insurance 
program.  The  January  19,  2001  final  rule 
follows  publication  of  a  September  28. 
2000  proposed  rule.  Since  no  public 
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comments  were  received  on  the 
proposed  rule,  the  January  19,  2001 
final  rule  adopts  the  proposed 
regulatory  amendments  without  change. 

The  section  221(d)(2)  program  is 
rarely  used  by  homebuyers,  primarily 
due  to  its  low  mortgage  limits. 
Moreover,  the  section  221(d)(2)  program 
provides  few.  homeownership 
opportimities  not  already  made 
available  by  other  HUD  mortgage 
insurance  programs.  For  these  reasons, 
HUD  decided  to  discontinue  the  section 
221(d)(2)  program  and  issued  the 
January  19,  2001  final  rule. 

The  January  19,  2001  final  rule 
provides  for  the  rule  to  take  efiiect  on 
February  20,  2001.  On  January  20,  2001, 
the  White  House  issued  a  memorandum 
to  the  heads  and  acting  heads  of  all 
Executive  Departments  and  Agencies 
regarding  regulatory  review.  The 
January  20,  2001  memorandum  instructs 
the  agencies  to  temporarily  postpone  the 
effective  dates  of  their  regulations  that 
have  been  published  in  the  Federal 
Register  but  have  not  yet  taken  effect  by 
60  days.  Consistent  with  the  directive  of 
the  January  20,  2001  White  House 
memorandum,  the  purpose  of  this 
docimaent  is  to  give  notice  that  the 
effective  date  of  the  January  19,  2001 
final  rule  has  been  changed  to  April  20, 
2001. 

Accordingly,  HUD's  final  rule 
published  on  January  19,  2001  at  66  FR 
5912  (Docket  No.  FR-4588-F-02,  FR 
Doc.  01-1534)  will  take  effect  on  April 
20,  2001. 

Dated:  January  24,  2001. 
MelMutinez, 
Secretary. 

(FR  Doc.  01-2562  Filed  1-29-01;  8:45  am] 
HLUNO  COOe  4210-d2-P 


DEPAimiENT  OF  HOUSING  AND 
URBAN  DEVELOPIIENT 

24  CFR  Part  1003 
[Doctot  No.  FR-4612-F-031 
Rm2S77-AC22 

Revision  to  ttw  Application  Process  for 
Community  Dsvstopmsnt  Block  Grants 
for  Indian  TrIbM  and  Alaska  Native 
Villages;  Delay  of  Effective  Date 

AGENCY:  Office  of  the  Secretary,  HUD. 
ACTION:  Final  rule;  delay  of  effective 
date. 

SUMMARY:  This  document  advises  the 
public  that  the  final  rule  published  on 
January  17,  2001,  which  amends  HUD's 
regulations  for  Community 
Development  Block  Grants  for  Indian 
Tribes  and  Alaska  Native  Villages  (the 


"ICDBG  program"),  will  take  effect  on 
April  16,  2001.  The  amendments  made 
by  the  final  rule  will  permit  the 
incorporation  of  the  ICDBG  grant 
application  and  selection  procedures 
into  HUD's  SuperNOFA  process.  As 
provided  in  the  "Supplementary 
Information"  section  of  this  final  rule, 
this  delay  in  the  effective  date  is  made 
in  response  to  a  White  House 
memorandum  of  January  20,  2001. 
Given  the  imminence  of  the  effective 
date  of  this  rule,  seeking  prior  public 
comment  in  accordance  with  HUD's 
regulations  on  rulemaking  would  have 
been  impractical,  as  well  as  contrary  to 
the  public  interest  in  the  orderly 
promulgation  and  implementation  of 
regulations. 

DATES:  The  effective  date  of  the  final 
rule  amending  24  CFR  part  1003 
published  at  66  FR  4578  January  17, 
2001)  is  delayed  from  February  16,  2001 
until  April  16,  2001. 
FOR  RJRTHER  INFORMATION  CONTACT: 
Jacqueline  Kruszek,  Office  of  Grants 
Management,  Office  of  Native  American 
Programs,  Department  of  Housing  and 
Urt^  Development,  Suite  3390, 1999 
Broadway,  Denver,  CO  80202;  telephone 
1-800-561-5913  (this  is  a  toll-free 
number).  Hearing  or  speech-impaired 
persons  may  access  this  telephone 
niunber  via  TTY  by  calling  the  Federal 
Information  Relay  Service  at  1-800- 
877-8339.  Ms.  Kruszek  may  also  be 
contacted  via  e-mail  at: 
Jacqueline A._Kmszek&hud.gov, 

SUPPLEMENTARY  INFORMATION:  On 
January  17,  2001  (66  FR  4578),  HUD 
published  a  final  rule  to  amend  its 
regulations  for  Community 
Development  Block  Grants  for  Indian 
Tribes  and  Alaska  Native  Villages  (the 
"ICDBG  program").  The  final  rule 
follows  publication  of  a  November  6, 
2000  proposed  rule,  and  takes  into 
consideration  the  public  comments 
received  on  the  proposed  rule.  The 
principal  reason  for  the  changes  is  to 
allow  the  integration  of  the  ICDBG 
program  application  process  into  HUD's 
Super  Notice  of  Funding  Availability 
(SuperNOFA)  approach.  The 
SuperNOFA  process,  in  which  the  great 
majority  of  HUD's  competitive  funds  are 
annoimced  in  one  docimient,  is 
designed  to  simplify  the  application 
process,  bring  consistency  and 
imiformity  to  the  application  and 
selection  process,  and  accelerate  the 
availability  of  funding. 

The  January  17,  2001  final  rule 
provides  for  the  nde  to  take  effect  on 
February  16,  2001.  On  January  20,  2001, 
the  White  House  issued  a  memorandimi 
to  the  heads  and  acting  heads  of  all 
Executive  Departments  and  Agencies 


regarding  regulatory,  review.  The 
January  20,  2001  memorandum  instructs 
the  agencies  to  temporarily  postpone  the 
effective  dates  of  their  regulations  that 
have  been  published  in  the  Federal 
Register  but  have  not  yet  taken  effect  by 
60  days.  Consistent  with  the  directive  of 
the  January  20,  2001  White  House 
memorandimi.  the  purpose  of  this 
document  is  to  give  notice  that  the 
effective  date  of  the  January  17,  2001 
final  rule  has  been  changed  to  April  16, 
2001. 

Accordingly,  HUD's  final  rule 
pubUshed  on  January  17,  2001  at  66  FR 
4578  (Docket  No.  FR-4612-F-02,  FR 
Doc.  01-1206)  will  take  effect  on  April 
16,  2001. 

Dated:  January  24,  2001. 
Mel  Martinez, 
Secretary. 

[FR  Doc.  01-2561  Filed  1-29-01;  8:45  am] 
BIUJNG  CODE  4210-32-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

pyiM  Doclwt  Nos.  96-222. 91-221  ft  87-8; 
FCC  00-406] 

ReconskleratkMi  of  National  TeleviskNi 
Ownership 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  denial. 

SUMMARY:  This  document  denies  a 
petition  seeking  reconsideration  in  part 
of  the  Report  and  Order  released  in  this 
proceeding  on  August  6, 1999.  It 
reaffirms  the  Commission's  decision  to 
count  a  market  only  once  when 
calculating  an  entity's  national 
ownership  reach. 

FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Gross;  Policy  and  Rules  Division,  Mass 
Media  Bureau,  at  (202)  418-2130,  TTY 
(202)  418-2989. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Memorandum  Opinion 
and  Order  ["MO&a'l  in  MM  Dodcet 
Nos.  96-222,  91-221  &  87-8;  FCC  00- 
406.  Adopted  November  13,  2000,  and 
released  January  19,  2001.  The  full  text 
of  this  MO&O  is  available  for  inspection 
and  copying  during  regular  business 
hours  in  the  FCC  Reference  Center,  445 
Twelfth  Street,  SW,  Room  CY-A257, 
Washington  DC,  and  also  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service,  (202)  857-3800,  445  Twelfth 
Street,  SW,  Room  CY-B402,  Washington 
DC.  The  complete  text  is  also  available 
under  the  file  name  fccOO406.pdf  on  the 
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Commission's  Internet  site  at 
www.fcc.gov. 

Paperwork  Reduction  Act 

This  document  contains  no  new  or 
modified  information  collection 
requirements. 

Synopsis  of  Memorandum  Opinion  and 
Order 

1.  In  this  MO&O,  we  deny  a  petition 
seeking  r^onsideration  in  part  of  the 
Report  and  Order  ["RS-O'),  64  FR 
50647,  September  17,  1999.  In  the  R&O, 
we  modified  the  national  television 
ownership  rule  to  clarify  how  to 
calculate  a  broadcast  television  station 
group  owner's  aggregate  national 
audience  reach  for  purposes  of 
determining  compliance  with  the  35% 
limit  on  such  reach.  The  national 
ownership  cap  itself  was  at  issue  in  the 
1998  Biennial  Review  of  Broadcast 
Ownership  Rules.  In  our  recently 
released  Report  in  that  proceeding  we 
decided  to  retain  the  current  35%  limit 
on  a  broadcast  television  station  group 
owner's  aggregate  national  audience 
reach. 

2.  In  the  R&O,  we  concluded  that  the 
public  interest  would  be  served  by 
counting  a  market  only  once  when 
calculating  an  entity's  national 
ownership  reach,  even  if  that  entity  has 
an  attributable  interest  in  more  than  one 
television  station  in  that  market. 
Specifically,  we  narrowed  the  general 
"satellite  exemption"  to  ow  ownership 
rules  to  exempt  bom.  the  national 
ownership  rule  only  satellite  television 
stations  in  the  same  market  as  their 
parents;  decided  not  to  incorporate 
same-market  local  marketing  agreements 
(LMAs)  into  the  calculation  of  the 
brokering  station's  national  audience 
reach;  and  replaced  the  Commission's 


use  of  Arbitron's  Areas  of  Dominant 
Influence  (ADIs)  to  define  geographic 
television  markets  with  the  use  of 
Nielsen's  Designated  Market  Areas 
(DMAs).  Consequendy,  owners  of 
television  stations  that  have  an 
attributable  interest  in  another  TV 
station  in  the  same  market,  or  that 
operate  a  satellite  station  in  the  same 
market,  do  not  have  to  double  coiuit 
those  markets  in  calculating  their 
national  aggregate  television  audience 
reach.  However,  a  station  owner  with  an 
attributable  interest  in  a  station  in  a 
separate  market  (including  satellite 
stations  and  LMAs)  would  have  to  count 
that  additional  audience  as  part  of  its 
national  aggregate  audience. 

3.  The  Office  of  Conununication,  Inc. 
of  United  Church  of  Christ  et  al.  (UCC 
et  al.)  seek  reconsideration  of  the 
Commission's  decision  to  coimt  a 
market  only  once  when  calculating  an 
entity's  national  ownership  reach.  UCC 
et  al.  argue  that  the  Commission  shoidd 
instead  attribute  between  50%  and 
100%  of  the  DMA  households  to  an 
entity's  second  station  in  a  market  for 
piuposes  of  calculating  the  national 
audience  reach.  Although  they  argue 
this  specifically  in  the  context  of  TV 
duopolies,  they  also  contend  that 
intramarket  satellites  and  LMAs  shoiUd 
be  attributed  similarly. 

4.  We  reaffirm  our  decision  to  coimt 
a  market  only  once  when  calciUating  an 
entity's  national  ownership  reach.  We 
discussed  this  decision  in  detail  in  the 
context  of  satellites  and  LMAs,  and  also 
noted  that  the  concept  is  equally 
applicable  to  any  situation  in  which  an 
entity  has  an  attributable  interest  in 
more  than  one  TV  station  in  a  television 
market.  We  stated  that  when  two 
stations  in  a  market  are  commonly 


owned  by  virtue  of  the  local  television 
ownership  rule  (i.e.,  a  duopoly),  that 
market's  audience  reach  will  be  counted 
only  once  when  calcidating  the  group 
owner's  national  aggregate  audience 
reach.  We  explained  that,  regardless  of 
a  station's  actual  viewership,  a  licensee 
is  attributed  with  all  of  the  viewership 
in  the  entire  DMA.  Therefore,  increasing 
actual  viewership  by  adding  a  second 
station  does  not  affect  the  audience 
reach  calcidation,  as  that  calculation 
already  includes  all  the  viewers  in  that 
DMA. 

5.  UCC  et  al.  have  not  raised  any 
argiunents  that  persuade  us  to  revisit 
this  decision.  Indeed,  many  of  UCC  et 
al.'s  criticisms  appear  to  be  directed  not 
at  the  national  cap  itself,  but  at  limiting 
consolidation  in  local  markets.  The 
issue  of  how  much  consolidation  should 
be  permitted  in  local  markets  is 
addressed  in  oin  local  ownership 
proceeding. 

Ordering  Clauses 

6.  Pivsuant  to  the  authority  contained 
in  sections  4(i),  303(r),and  405  of  the 
Communications  Act  of  1934,  as 
amended,  and  section  1.429(i)  of  the 
Commission's  rules,  47  CFR  1.429(i),  it 
is  ordered  that  the  Petition  for 
Reconsideration  in  this  proceeding  is 
denied. 

7.  This  proceeding  is  hereby 
terminated. 

List  of  Subiects  in  47  CFR  Part  73 

Television  broadcasting. 
Federal  Communications  Commission. 
Magalie  Roman  Saiax, 
Secretary. 

IFR  Doc.  01-2542  Filed  1-29-01;  8:45  am] 
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Proposed  Rules 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
Issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  Interested 
persons  an  opportunity  to  participate  in  the 
mte  making  prior  to  the  adoption  of  the  final 
mles. 


DEPARTMENT  OF  AGRICULTURE 
Food  SaMy  and  Inspoctlon  Sorvico 
9CFRPwt381 


(Doetat  Na  9»^»2E] 

rWToniMnoo  SRanoBrasTor  un-mw 
<>ntlnilf  roWal  noorocotilnQ  of  Pr#- 
cMM  Poulky  CareoMM 

AQENCY:  Food  Safety  and  Inspection 
Service.  USDA. 

ACTION:  Extension  of  conunent  period. 


r:  Tbe  Food  Safety  and 
Inspection  Service  (FSIS)  is  extending 
the  comment  period  for  the  proposed 
rulemaking,  P'erfbrmance  Standards  for 
On-line  Antimicrobial  Reprocessing  of 
Pie-chill  Poultry  Carcasses,  which  was 
scheduled  to  close  on  January  30,  2001 . 
At  the  request  of  the  National  Chicken 
Council  and  the  National  Turkey 
Fedwation,  FSIS  is  granting  a  60-day 
^extension  to  permit  the  associations  to 
collect  additional  data.  Because  the 
comment  period  included  the  holiday 
season,  the  requestors  asked  for 
additional  time  to  accommodate  loss  of 
time  and  posonnel  during  the  holidays. 
The  proposed  rule  was  published  on 
December  1,  2000  (65  FR  75187)  and 
requested  comments  on  the  proposed 
performance  standards  for  poultry 
products  reprocessed  on-line  and  other 
information  and  data. 

DATES:  Comments  must  be  received  on 
or  before  April  2,  2001. 

A00RE8SES:  Send  one  original  and  two 
copies  of  written  comments  to  FSIS 
Docket  No.  98-062P,  Department  of 
Agriculture,  Food  Safety  and  Inspection 
Service,  Room  102,  300  12th  Street, 
SW.,  Washington,  DC  20250-3700. 

FOR  FURTHER  MF0RMAT10N  CONTACT: 
Daniel  L.  Engeljohn,  Ph.D.,  Director, 
Regulations  Development  and  Analysis 
Division,  Office  of  Policy,  Program 
Development,  and  Evaluation  by 
telephone  at  (202)  720-5627  or  by  fax 
(202)  690-0486. 


Done  in  Washington,  DC,  on  January  25, 
2001. 

Thomas  J.  Billy, 
i4djninjstmtor. 
[FR  Doc.  01-2652  Filed  1-26-01;  2:34  pm) 

■LUNG  COOC  3410-IMI-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroilor  of  tho 
Currancy 

12  CFR  Parts  1.7,  and  23 
[Doctot  No.  01-01] 
RIN1557-AB94 


Invaatmant  Sacurltiea;  Bank  AcUvttiea 
and  Oparatlona;  Laasing 

AGENCY:  Office  of  the  Comptroller  of  the 

Currency,  Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC)  is  proposing  to 
amend  its  rules  governing  investment 
securities,  bank  activities  and 
operations,  and  leasing.  The  proposed 
revisions  to  the  investment  securities 
regidations  incorporate  the  authority  to 
imderwrite,  deal  in,  and  purchase 
certain  municipal  bonds  that  is 
provided  to  well  capitalized  national 
banks  by  the  Gramm-Leach-Bliley  Act 
(GLBA).  The  proposed  revisions  to  the 
bank  activities  and  operations 
regulations:  Establish  the  conditions 
under  which  a  school  where  a  national 
bank  participates  in  a  financial  literacy 
program  is  not  considered  a  branch 
under  the  McFadden  Act;  revise  the 
OCC's  regulation  governing  bank 
holidays  to  conform  it  with  the  wording 
of  the  statute  that  authorizes  the 
Comptroller  to  proclaim  mandatory 
bank  closings;  clarify  the  scope  of  the 
term  "NSF  fees"  for  purposes  of  12 
U.S.C.  85,  the  statute  that  governs  the 
rate  of  interest  that  national  banks  may 
charge;  simplify  the  OCC's  current 
regulation  governing  national  banks' 
non-interest  charges  and  fees;  and 
provide  that  state  law  applies  to  a 
national  bank  operating  subsidiary  to 
the  same  extent  as  it  applies  to  the 
parent  national  bank.  The  proposed 
revisions  to  the  leasing  regulations 
authorize  the  OCC  to  vary  the 
percentage  limit  on  the  extent  to  which 
a  national  bank  may  rely  on  estimated 
residual  value  to  recover  its  costs  in 


personal  property  leasing  arrangements. 
The  purpose  of  these  changes  is  to 
update  and  revise  the  OCC's  regulations 
to  keep  pace  with  developments  in  the 
law  and  in  the  national  banking  system. 
DATES:  Comments  must  be  received  by 
April  2,  2001. 

addresses:  Direct  yoiu  comments  to: 
Public  Information  Room,  Office  of  the 
Comptroller  of  the  Currency,  250  E 
Street,  SW,  Mailstop  1-5,  Washington, 
DC  20219,  Attention:  Docket  No.  01-01. 
Comments  wiU  be  available  for  public 
inspection  and  photocopjdng  at  the 
same  location.  In  addition,  you  may 
send  comments  by  fax  to  (202)  874- 
4448,  or  by  electronic  mail  to 
regs.comments9occ.treas.gov. 

FOR  FURTHER  MFORMATION  CONTACT:  For 
questions  concerning  proposed  12  CFR 
1.2,  contact  Beth  Kirby,  Senior  Attorney, 
Sectirities  and  Corporate  Practices 
Division,  (202)  874-52]^,  or  Mark 
Tenhundfeld,  Assistant^irector, 
Legislative  and  Regulatory  Activities 
Division.  (202)  874-5090.  For  questions 
concerning  proposed  12  CFR  7.3000, 
contact  Stuart  Feldstein,  Assistant 
Director,  or  Andra  Shuster,  Senior 
Attorney,  Legislative  and  Regulatory 
Activities  Division,  (202)  874-5090.  For 
questions  concerning  proposed  12  CFR 
7.1021,  7.4001,  7.4002  and  7.4006, 
contact  Mark  Tenhundfeld,  Assistant 
Director,  or  Andra  Shuster,  Senior 
Attorney,  Legislative  and  Regulatory 
Activities  Division,  (202)  874-5090.  For 
questions  concerning  12  CFR  23.21, 
contact  Steven  Key,  Attorney,  Bank 
Activities  and  Structure  Division,  (202) 
874-5300. 
SUPPt^MENTARY  INFORMATION: 

Background 

The  OCC  proposes  to  revise  12  CFR 
parts  1,  7,  and  23  in  order  to  address 
changing  industry  practices  and  recent 
statutory  amendments.  This  proposal 
reflects  the  OCC's  continuing 
commitment  to  assess  the  effectiveness 
of  our  rules  and  to  make  changes  where 
necessary  to  improve  oiu  regulations. 

Section4iy*Section  Description  of  the 
Proposal 

A.  Part  1 — Investment  Securities 

Pursuant  to  12  U.S.C.  24(Seventh),  the 
total  amoimt  of  investment  securities  of 
any  one  obligor  held  by  a  national  bank 
for  its  own  account  generally  may  not 
exceed  10  per  cent  of  the  bank's  capital 
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and  siuplus.  Section  24(Seventh), 
however,  exempts  certain  types  of 
securities  from  this  limitation  and 
permits  a  bank  to  underwrite,  deal  in, 
and  purchase  them  without  quantitative 
restriction.  Section  151  of  the  Gramm- 
Leach-Bliley  Act  (GLBA)  *  amended 
§  24(Seventh)  to  exempt  certain 
municipal  bonds  from  the  10  per  cent 
limit  if  the  national  bank  is  well 
capitalized  under  the  statutory  prompt 
corrective  action  standards.  ^  We 
propose  to  amend  pari  1  of  our 
regulations,  which  implements  the 
statutory  investment  securities 
provisions,  to  reflect  this  change  in  the 
statute. 

The  proposal  adds  new  §  1.2(g}, 
which  defines  the  mimicipal  bonds 
described  in  §  151  of  GLBA.  Thus,  the 
term  "municiptd  bonds"  means 
obligations  of  a  State  or  political 
subdivision  other  than  general 
obligations,  and  includes  limited 
obligation  bonds,  revenue  bonds,  and 
obligations  that  satisfy  the  requirements 
of  section  142(b)(1)  of  the  Internal 
Revenue  Code  of  1986  issued  by  or  on 
behalf  of  any  State  or  political 
subdivision  of  a  State,  including  any 
municipal  corporate  instrumentality  of 
1  or  more  States,  or  any  public  agency 
or  authority  of  any  State  or  political 
subdivision  of  a  State. 

Part  1  classifies  permissible  national 
bank  investment  securities  into  several 
categories,  or  types. ^  Type  I  securities 
are  securities — such  as  obligations 
issued  by,  or  backed  by  the  full  faith 
and  credit  of,  the  United  States — that  a 
national  bank  may  purchase,  sell,  deal 
in,  and  underwrite  without  regard  to 
any  capital  and  surplus  limitation.  The 
proposal  amends  the  list  of  Type  I 
securities  that  a  national  bank  may 
underwrite,  deal  in,  and  purchase 
without  quantitative  limit,  which 
appears  in  redesignated  §  1.2(j)  of  the 
regulation,  to  add  the  municipal  bonds 
as  defined  in  new  §  1.2(g),  subject  to  the 
requirement  that  the  bank  be  well 
capitalized.  The  regulation  refers  to  the 
definition  of  well  capitalized  that  the 
OCC  uses  for  piuposes  of  compliance 
with  the  prompt  corrective  action 
standards.* 

In  addition,  the  proposal  modifies  the 
section  that  defines  certain  T)rpe  II 


*  Pub.  L.  106-102.  §  151. 113  Stat.  1338, 13S4 
(November  12, 1999). 

« 12  U.S.C  18310. 

'See.  e.g.,  12  CFR  1.2(i)  and  1.3(8)  defimng  Type 
I  securities  and  providing  that  Type  1  securities  are 
not  subject  to  the  10  per  cent  capital  and  surplus 
limit);  12  CFK  §§  1.2(j)  and  1.3  (defining  Type  U 
securities  and  describing  the  quantitative  limit); 
and  12  cm  §§1.2(k)  and  1.3(c)  (defining  Type  in 
securities  and  describing  the  quantitative  limit). 

«  See  12  CFR  6.4(b)(1)  (defining  the  term  "well 
capitalized"). 


securities,  newly  designated  as  §  1.2(k), 
to  make  it  clear  that  obligations  issued 
by  a  State  or  political  subdivision  or 
agency  of  a  State,  for  housing, 
university,  or  dormitory  purposes  are 
Type  n  securities  only  when  they  do  not 
qualify  as  Type  I  securities  (for  example, 
when  the  subject  bank  is  not  well 
capitalized  tmder  prompt  corrective 
action  standards).  The  proposal  also 
modifies  the  paragraph  that  defines 
Type  m  sectirities,  newly  redesignated 
as  §  1.2(1),  and  uses  municipal  bonds  as 
an  example  of  that  type,  to  make  clear 
that  municipal  bonds  are  Type  ID 
securities  only  when  they  do  not  qualify 
as  Type  I  securities.  Regardless  of  the 
treatment  of  municipal  bonds  as  Type  I 
or  Type  IH  securities,  a  national  baii^ 
must  imderstand  the  fiscal  condition  of 
any  municipality  in  whose  bonds  the 
bank  invests. 

B.  Part  7 — Bank  Activities  and 
Opemtions 

The  proposal  makes  five  changes  to 
part  7.  First,  it  adds  new  §  7.1021, 
which  defines  the  circumstances  tmder 
which  a  school  where  a  bank 
participates  in  a  financial  literacy 
program  is  not  considered  a  branch  of 
the  bank  imder  the  McFadden  Act. 
Second,  the  proposal  amends  §  7.3000 
to  conform  it  with  the  Comptroller's 
statutory  authority  to  declare  mandatory 
bank  closings,  as  provided  in  12  U.S.C. 
95(b)(1).  Third,  the  proposed  rule 
revises  current  §  7.4001  to  clarify  the 
scope  of  the  term  "NSF  fees"  for 
purposes  of  12  U.S.C.  85.  Fourth,  the 
proposal  revises  current  §  7.4002,  which 
governs  non-interest  charges  and  fees,  to 
remove  language  that  may  be  confusing. 
Finally,  the  proposal  adds  new  §  7.4006, 
which  provides  that  state  laws  apply  to 
a  national  bank  operating  subsidiary  to 
the  same  extent  that  they  apply  to  the 
parent  national  bank. 

Bank  Participation  in  Financial  Litemcy 
Programs  (New  §  7.1021) 

Proposed  new  §  7.1021(b)  provides 
that  a  school  premises  or  facility  where 
a  national  bank  participates  in  a 
financial  literacy  program  is  not  a 
branch  of  the  national  bank  under  the 
McFadden  Act  if  the  conditions  set  out 
in  the  rule  are  satisfied. ^  Pursuant  to 


'This  proposal  is  consistent  with  the  limitation, 
found  in  12  U.S.C.  93a,  which  states  that  the 
general  rulemaking  authority  vested  in  the  CNX  by 
that  section  "does  not  apply  to  section  36  of  (Title 
12  of  the  United  States  Code)."  This  limitation 
simply  makes  clear  that  section  93a  does  not 
expand,  whatever  authority  the  OOC  has  pursuant 
to  other  statutes  to  adopt  regulations  affecting 
national  bank  branching.  Congress  clearly 
contemplated  that  the  CXX  would  implement 
section  36,  as  is  evidenced  by  the  repeated 
references  to  obtaining  the  OCC's  approval 


these  conditions,  the  bank  must  not 
"establish  and  operate"  the  school 
premises  or  facility.  This  requirement 
derives  bom.  the  text  of  the  statute, 
which  describes  the  circimistances 
under  which  a  national  bank  may 
"establish  and  operate"  new  branches 
and  defines  the  term  "branch,"  ^  and 
from  Federal  judicial  precedents 
determining  when  an  off-premises 
location  is  a  branch  imder  these 
standards.  Under  those  precedents,  the 
court  first  determines  whether  the 
national  bank  has  "establish[ed]  and 
operate[d)"  the  off-premises  location  in 
question.  If  so,  the  court  goes  on  to 
determine  whether  the  off-premises 
location  is  covered  by  the  definition  of 
the  term  "branch"  that  the  statute 
provides  because  it  accepts  deposits, 
pays  checks,  or  lends  money  at  that 
location.' 

In  construing  the  phrase  "establish 
and  operate,"  the  courts  have  looked  at 


throughout  that  section  {see,  e.g.,  paragraphs  (bKl). 
(bM2),  (c).  (g),  and  (i)  of  section  36).  It  would  be 
illogical  to  conclude  that  the  OCC  in  implementing 
the  provisions  requiring  national  banks  to  obtain 
the  OCCs  prior  approval  under  the  sections  cited, 
cannot  interpret  what  the  terms  of  the  statute  mean 
or  that  the  interpretation  must  be  made  on  a  caae- 
by-case  basis.  This  rulemaking  simply  clarifies  a 
situation  that  falls  outside  the  branching 
restrictioDS  imposed  by  section  36. 

*  12  U.S.C  36(c)  (descritung  the  circumstances 
under  which  a  national  bank  may  "establish  and 
operate"  new  branches);  12  U.S.C.  36(j)  (defining 
the  term  "branch"  to  include  "any  branch  bank, 
branch  office,  branch  agency,  additional  office,  or 
any  branch  place  of  business  located  in  any  State 
or  Territory  of  the  United  States  or  in  the  District 
of  Columbia  at  which  deposits  are  received,  or 
checks  paid,  or  money  lent."). 

'  In  First  National  Bank  in  Plant  City  v. 
Dickinson.  396  U.S.  122,  126-29,  134-37  (1969),  the 
Supreme  Court  used  a  two-stage  analysis  to  reach 
the  conclusion  that  an  armored  car  service  was  a 
branch  within  the  meaning  of  the  McFadden  Act 
The  Court  looked  first  at  whether  the  off-premises 
fodlity  was  "established  and  operated"  by  the 
national  bank.  It  then  looked  at  whether  the  bank 
was  using  the  off-premises  focility  to  take  deposits 
within  the  meaning  of  the  McFadden  Act's 
definition  of  a  "branch."  Subsequent  lower  Federal 
court  decisions  using  the  same  two-stage  analysis 
employed  by  the  Supreme  Court  in  Plant  City  have 
concluded  that  certain  off-premises  locations  are 
not  branches  under  the  McFadden  Act  For 
example,  in  Cades  v.H&R  Block.  Inc..  43  F.3d  869, 
874  (4th  Cir.  1994),  the  U.S.  Court  of  Appeals  for 
the  Fourth  Circuit  articulated  the  Supreme  Court's 
two-stage  analysis  as  a  two-part  test  and  used  that 
test  to  determine  that  an  office  of  the  tax 
preparation  firm  H  ft  R  Block  was  not  a  branch.  The 
court  looked  at  key  indicators  of  the  l>ank's 
relationship  with  Block  to  determine  whether  the 
Block  offices  were  established  and  operated  by  the 
bank.  These  indicators  included  the  facts  that  the 
bank  had  no  ownership  or  leasehold  interest  in  the 
Block  offices;  no  bank  employees  worked  there;  and 
the  bank  exercised  no  authority  or  control  over 
Block's  employees  or  methods  of  operation.  The 
court  held  that,  under  these  circumstances,  the 
bank  did  not  "establish  or  operate"  the  Block 
offices,  that  there  was  no  need  to  go  on  to  considw 
whether  bank  business — such  as  taking  deposits — 
was  transacted  at  Block  offices,  and  that, 
accordingly,  the  Block  offices  were  not  branches. 


BIM 
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the  nature  of  the  bank's  interest  in  the 
locaticHi  in  question  and  at  the  degree  of 
control  the  bank  maintains  over  the 
employees  who  work  at  the  location  or 
the  business  conducted  there.  A  bank 
would  usually  have  no  property  interest 
in  the  school  location.  Its  employees 
would  typically  work  at  the  school  only 
in  connection  with  their  participation  in 
the  financial  literacy  program.  Finally, 
the  bank  would  exercise  no  control  over 
the  school,  its  teachers,  or  its 
curriculiun. 

The  proposed  regidation  also  requires 
that  the  financial  literacy  program  be 
principally  intended  to  educate 
students.  As  noted  in  the  proposal,  a 
program  would  be  considered 
principally  educational  if  it  is  designed 
to  teacti  students  the  principles  of 
personal  economics  or  the  benefits  of 
saving  for  the  futiu«,  without  being 
designed  for  the  piupose  of  making 
profits. 

Students  in  the  financial  literacy 
program  need  not  be  of  any  particular 
age  or  income  background  in  order  for 
the  program  to  be  eligible  imder  this 
proposaJ.  If  the  students  are  low-  or 
moderate-income  individuals,  however, 
a  bank's  participation  in  a  school 
savings  program  may  also  be  given 
positive  consideration  under  the 
Community  Reinvestment  Act  as  a 
commiuiity  development  service." 

Bank  Holidays  (Revised  §  7.3000) 

Under  12  U.S.C.  95(b)(1),  in  the  event 
of  natural  or  other  emergency 
conditions  existing  in  any  State,  the 
Comptroller  may  proclaim  any  day  a 
legal  holiday  for  national  banks  located 
in  that  State  or  affected  area.  In  such  a 
case,  the  Comptroller  may  require 
national  banks  to  close  on  the  day  or 
days  designated.  If  a  State  or  State 
official  designates  any  day  as  a  legal 
holiday  for  ceremonial  or  emergency 
reasons,  a  national  bank  may  either 
close  or  remain  open  unless  the 
Comptroller  directs  otherwise  by 
written  order. 

The  OCC  has  issued  a  regulation 
implementing  this  authority  that  is  set 
forth  at  12  CFR  7.3000.  The  wording  of 
§  7.3000  does  not  follow  that  of  the 
statute  precisely,  however.  Cxuxently, 
§  7.3000  requires  the  Comptroller  to 
issue  a  proclamation  authorizing  the 
emergency  closing  in  accordance  with 
12  U.S.C.  95  at  the  time  of  the 
emergency  condition,  or  soon  thereafter. 
When  the  Comptroller,  a  State,  or  a 


legally  authorized  State  official  declares 
a  day  to  be  a  legal  holiday  due  to 
emergency  conditions,  the  regulation 
permits  a  national  bank  to  choose  to 
remain  open  or  to  close  any  of  its 
banking  offices  in  the  affected 
geographic  area.^  Thus,  unlike  the 
statute,  §  7.3000  does  not  authorize  the 
Comptroller  to  require  national  banks  to 
close  in  the  event  the  Comptroller 
declares  a  legal  hoUday  but,  instead, 
gives  national  banks  discretion  to 
remain  open  during  either  a 
Comptroller-  or  State-declared  holiday. 
This  proposed  rule  amends  §  7.3000 
to  conform  it  with  the  Comptroller's 
statutory  authority  to  proclaim 
mandatory  bank  closings,  as  provided  in 
12  U.S.C.  95(b)(1).  It  provides  that  if  the 
Comptroller  or  a  State  declares  a  legal 
holiday  due  to  emergency  conditions,  a 
national  bank  may  temporarily  limit  or 
suspend  operations  at  its  affected  offices 
or  it  may  dioose  to  continue  its 
operations  unless  the  Comptroller  by 
written  order  directs  otherwise. 

Definition  of  "Interest"  for  Purposes  of 
12  U.S.C.  85  (Revised  §  7.4001(a)) 

The  proposed  rule  revises  current 
§  7.4001  to  clarify  the  scope  of  the  term 
"NSF  fees"  for  purposes  of  12  U.S.C.  85. 
Section  85  governs  the  interest  rates  that 
national  banks  may  charge,  but  it  does 
not  define  the  term  "interest."  Section 
7.4001  generally  defines  the  charges  that 
are  considered  "interest"  for  purposes 
of  section  85,  then  sets  out  a 
nonexclusive  list  of  charges  covered  by 
that  definition.  The  list  includes  "NSF 
fees." 

The  inclusion  of  "NSF  fees"  in  the 
definition  of  "interest"  was  intended  to 
codify  a  position  the  CXX  took  in  an 
interpretive  letter  issued  in  1988. 
Interpretive  Letter  No.  452  concluded 
that  charges  imposed  by  a  credit  card 
bank  on  its  customers  who  paid  their 
accoimts  with  checks  drawn  on 
insufficient  funds  were  "interest" 
within  the  meaning  of  section  85.^°  IL 
No.  452  referred  to  the  charges  in 
question  as  "NSF  charges."  The  term, 
however,  is  also  commonly  used  to  refer 
to  fees  imposed  by  a  bank  on  its 
checking  account  customers  whenever  a 
customer  writes  a  check  against 
insufficient  funds,  regardless  of  whether 
the  check  was  intended  to  pay  an 


"  See  Community  Reinvestment  Act;  Interagency 
Questions  and  Answers  Regarding  Community 
Reinvestment.  64  FR  23. 618  (May  3,  1999)  (Q  and 
A  3  addressing  12  CFR  $§  25.12(j).  228.23(j), 
34S.23(j),  and  563e.l2(i)  (examples  of  community 
development  services)). 


*The  regulation  also  provides  that  when  a  State 
or  a  legally  authorized  State  official  designates  any 
day  to  be  a  legal  holiday  for  ceremonial  reasons,  a 
national  bank  may  choose  to  remain  open  or  to 
close.  12  CFR  7.3000(c).  Finally,  it  provides  that  a 
national  bank  should  assure  that  all  liabilities  or 
other  obligations  under  the  applicable  law  due  to 
the  bank's  closing  are  satisfied.  12  CFR  7.3000(d). 

>°  Interpretive  Letter  No.  452  (Aug.  11. 1988). 
reprinted  in  (1988-89  Transfer  Binder]  Fed. 
Banking  L.  Rep.  (CCH)  1 85,676  (IL  452). 


obligation  due  to  the  bank.  These 
different  uses  of  the  term  "NSF  fees" 
have  created  ambiguity  about  the  scope 
of  the  term  as  used  in  §  7.4001(a). 

The  proposal  amends  §  7.4001(a)  to 
clarify  that  the  term  "NSF  fees  ' 
includes  only  those  fees  imposed  by  a 
creditor  bank  when  a  borrower  attempts 
to  pay  an  obligation  to  that  bank  with 
a  check  drawn  on  insufficient  fiuds. 
Fees  that  a  bank  charges  for  its  deposit 
account  services — including  overdraft 
and  returned  check  charges — are  not       . 
covered  by  the  term  "NSF  fees."  These 
fees  are  therefore  not  "interest"  but, 
rather,  are  charges  covered  by  12  CFR 
7.4002. 

We  also  invite  comment  on  whether 
the  term  "NSF  fees"  should  also  include 
at  least  some  portion  of  the  fee  imposed 
by  a  national  bank  when  it  pays  a  check 
notwithstanding  that  its  customer's 
account  contains  insufficient  funds  to 
cover  the  check.  As  a  matter  of  practice, 
banks  often  vary  the  amount  of  the 
charges  they  impose  depending  on 
whether  they  honor  the  customer's 
check.  A  bank  that  pays  a  check  drawn 
against  insufficient  funds  may  be 
viewed  as  having  extended  credit  to  the 
accountholder.  Consistent  with  that 
approach,  the  difference  between  what 
the  bank  charges  a  customer  when  it 
pays  the  check  and  what  it  charges 
when  it  dishonors  the  check  and  retiuns 
it  could  be  viewed  as  interest  within  the 
meaning  of  12  U.S.C.  85.  Currently,  the 
OCC's  regulation  does  not  expressly 
resolve  this  issue. 

National  Bank  Non-Interest  Charges 
(Revised  §  7.4002) 

Ctirrent  §  7.4002  sets  out  the  beisic 
authority  to  impose  non-interest  charges 
and  fees,  including  deposit  account 
service  charges.  It  provides  that  the 
decision  to  do  so  and  to  determine  the 
amoimts  of  charges  and  fees  is  a 
business  decision  to  be  made  by  each 
bank,  in  its  discretion,  according  to 
soimd  banking  judgment  and  safe  and\ 
sound  banking  principles.  It  also 
provides  that  a  bank  "reasonably 
establishes"  non-interest  charges  and 
fees  if  it  considers,  among  other  factors, 
the  four  factors  enumerated  in  the 
regulation.  The  OCC  construes  §  7.4002 
to  mean  that  a  national  bank  that 
considers  at  least  these  four  factors  in 
setting  its  non-interest  charges  and  fees 
has  satisfied  the  safety  and  soiuidness 
concerns  in  the  regulation  and  faces  no 
supervisory  impediment  to  exercising 
the  authority  to  set  charges  and  fees  that 
the  regulation  describes.^' 


' '  See  Brief  Amicus  Curiae  of  the  Ofiice  of  the 
Comptroller  of  the  Currency  in  Support  of  National 
Bank  Plaintifb,  Bank  of  America,  NA.  v.  San 
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The  proposal  eliminates  certain 
ambiguities  in  the  text  of  §  7.4002 
without  altering  the  substance  of  the 
regulation  or  the  way  in  which  the  OCC 
intends  that  it  operate.  First,  current 
§  7.4002(a)  gives  two  examples  of  the 
types  of  non-interest  charges  and  fees 
that  national  banks  may  impose: 
Charges  on  dormant  accoimts  and  fees 
for  credit  reports  or  investigations.  We 
have  removed  these  examples  in  the 
proposal,  given  that  the  explicit 
reference  to  the  two  types  fees  is 
unnecessary  and  could  be 
misinterpreted  as  a  limitation  on  a 
national  bank's  ability  to  charge  other 
types  of  fees.  We  note,  however,  that 
dormant  account  charges  and  fees  for 
credit  reports  and  investigations 
continue  to  be  permissible  non-interest 
charges  and  fees  even  though  they  are 
no  longer  specifically  mentioned  in  the 
rule. 

We  also  propose  to  amend  §  7.4002(b) 
to  clarify  what  a  bank's  obligations  are 
under  that  section.  The  sentence  in 
§  7.4002(b)  that  currently  introduces  the 
fotu  factors  says  that  a  bank  "reasonably 
establishes"  non-interest  charges  and 
fees  if  it  considers  those  factors  among 
others.  This  language  was  intended  to 
convey  that  the  bajik  must  exercise 
sound  banking  judgment  and  rely  on 
safe  and  soimd  banking  principles  in 
setting  charges  and  fees.  In  order  to 
clarify  that  intent,  we  have  revised  the 
sentence  in  §  7.4002(b)  that  currently 
introduces  the  four  factors  to  say  that  a 
bank  establishes  non-interest  charges 
and  fees  "in  accordance  with  safe  and 
soimd  banking  principles"  if  it  employs 
a  decision-making  process  through 
which  it  considers  the  fouir  factors.  This 
revision  clarifies  that  consideration  of 
the  four  factors  is  a  process  requirement 
to  be  implemented  by  the  bank  and 
more  clearly  establishes  the  connection 
between  the  required  process  and  the 
safety  and  soimdness  considerations 
that  imderlie  it. 

The  four  factors  are  the  same  as  under 
the  current  regulation,  including  the 
factor  addressing  the  maintenance  of  the 
bank's  safety  and  soimdness.  We  expect 
that,  pursuant  to  this  factor,  a  bank 
would  consider  any  risks,  such  as 
reputation  or  litigation  risk,  that  would 
be  affected  by  the  Imposition  of  a 


Francisco,  No.  C  99  4817  VRW  (N.D.  Ca.)  (citing 
OCC  opinion  letters  construing  and  describing  the 
operation  of  12  CFR  7.4002).  On  July  11,  2000.  the 
U.S.  District  Court  for  the  Northern  District  of 
California  granted  the  plaintiRs  in  this  case 
permanent  injunctive  relief  against  San  Francisco 
and  Santa  Monica  city  ordinances  that  purported  to 
prohibit  national  banks  fi'om  charging  fees  for 
providing  banking  services  through  automatic  teller 
machines  (ATMs).  The  case  is  currently  pending 
appeal  in  the  U.S.  Court  of  Appeals  for  the  Ninth 
Circuit. 


particular  fee.  We  note  that 
consideration  of  the  four  factors  is 
relevant  both  when  establishing  a  new 
fee  and  when  changing  a  fee  that 
already  has  been  established.  The 
reference  to  factors  other  than  the  four 
that  are  enumerated  in  §  7.4002(b)  has 
been  retained  in  order  to  avoid  creating 
any  doubt  about  a  national  bank's 
ability  to  rely  on  factors  in  addition  to 
those  stated  in  the  regidation. 

Section  7.4002(a)  is  also  revised  to 
clarify  that  the  authorization  it  contains 
to  establish  fees  and  charges  necessarily 
includes  the  authorization  to  decide  the 
amount  and  method  by  which  they  are 
computed.  Thus,  for  example,  fees 
resulting  from  the  method  the  bank 
employs  to  post  checks  presented  for 
payment  are  included  within  the 
authorization  provided  by  §  7.4002. 

Finally,  current  §  7.4002(d)  addresses 
the  OCC's  issuance  of  opinions 
concerning  whether  state  laws 
purporting  to  limit  or  prohibit  national 
bank  non-interest  charges  and  fees  are 
preempted.  The  first  clause  of  current 
paragraph  (d)  states  that  the  OCC 
evaluates  on  a  case-by-case  basis 
whether  a  national  bank  may  establish 
fees  pursuant  to  paragraphs  (a)  and  (b) 
of  §  7.4002;  the  second  clause  provides 
that,  in  determining  whether  a  state  law 
purporting  to  limit  or  prohibit  such  fees 
is  preempted,  the  OCC  applies 
preemption  principles  derived  from  the 
Supremacy  Clause  of  the  United  States 
Constitution  and  applicable  judicial 
precedent.  The  first  clause  simply 
underscores  that  a  national  bank's 
establishment  of  fees  is  governed  by  the 
preceding  paragraphs  of  §  7.4002;  the 
second  clause  was  intended  to  convey 
that  the  law  as  articulated  by  the 
Supreme  Court  and  the  lower  Federal 
courts  governs  issues  of  federal 
preemption.  The  proposal  revises 
§  7.40()2(d)  to  rephrase  and  restate  these 
two  points  more  directly  and  succinctly. 

Applicability  of  State  Law  to  National 
Bank  Subsidiaries  (New  §  7.4006) 

Proposed  §  7.4006  clarifies  that  state 
laws  apply  to  a  national  bank  operating 
subsidiary  to  the  same  extent  as  those 
laws  apply  to  the  parent  national  bank. 

Operating  subsidiaries  have  been 
authorized  for  national  banks  for 
decades,  recognizing  that,  under  various 
circumstances,  it  may  be  convenient  or 
useful  for  the  bank  to  conduct  activities 
that  the  bank  could  conduct  directly, 
through  the  alternate  form  of  a 
controlled  subsidiary  company.  Thus, 
operating  subsidiaries  and  the  activities 
they  conduct  are  an  embodiment  of  the 
incidental  powers  of  their  parent  bank, 
and  often  have  been  described  as  the 
equivalent  of  a  department  or  division 


of  their  parent  bank — organized  for 
convenience  in  a  different  corporate 
form. 

Consistent  with  the  concept 
underlying  this  authority  for  operating 
subsidiaries,  and  recent  legislation 
recognizing  the  status  of  national  bank 
operating  subsidiaries,  the  proposal 
provides  that  state  law  applies  to  the 
activities  of  an  operating  subsidiary  to 
the  same  extent  it  would  apply  if  those 
activities  were  conducted  by  its  parent 
bank.  In  GLBA,  for  example.  Congress 
recognized  the  authority  of  national 
banks  to  own  subsidiaries  that  engage 
"solely  in  activities  that  national  banks 
are  permitted  to  engage  in  directly  and 
are  conducted  subject  to  the  same  terms 
and  conditions  that  govern  the  conduct 
of  such  activities  by  national  banks."  '^ 
Similarly,  the  OCC  operating  subsidiary 
regulation  provides  that  an  operating 
subsidiary  conducts  its  activities  subject 
to  the  same  authorization,  terms,  and 
conditions  that  apply  to  the  conduct  of 
those  activities  by  its  parent  bank. '  ^ 
Fundamental  to  the  description  of  the 
characteristics  of  operating  subsidiaries 
in  GLBA  and  the  OCC's  rule  is  that, 
unless  otherwise  provided  by  Federal 
law  or  OCC  regulation,  State  laws  apply 
to  operating  subsidiaries  to  the  same 
extent  as  they  apply  to  the  parent 
national  bank. 

The  Office  of  Thrift  Supervision 
(OTS)  has  already  taken  this  approach 
with  respect  to  the  operating 
subsidiaries  of  Federal  savings 
associations.  An  OTS  rule  also  provides 
that  state  law  applies  to  Federal  savings 
associations'  operating  subsidiaries, 
which  are  limited  to  engaging  in 
activities  permissible  for  the  parent 
thrift,  to  the  extent  it  applies  to  the 
parent  thrift.'*  A  Federal  district  court 
has  recenUy  upheld  this  OTS  rule.'* 

For  the  reasons  stated  above,  the  OCC 
proposes  to  add  a  new  §  7.4006,  stating 
that,  except  where  Federal  law  or  an 
OCC  rule  provides  otherwise,  State  law 
applies  to  operating  subsidiaries  only  to 
the  extent  that  the  law  applies  to  the 
parent  bank. 


"Pub.  L.  106-102,  §  121,  113  Stat,  at  1378, 
codified  at  12  U.S.C  24a(g)(3). 

"12CFR5.34(eH3). 

'«12CFR559.3(n).  See61  FR  66561.  66563 
(December  18.  1996)  (preamble  to  OTS  final  rule 
adopting  section  559. 3(n):  explaining  that  the  basis 
for  the  OTS  rule  is  that  the  operating  subsidiary  of 
a  Federal  savings  association  "is  treated  as  the 
equivalent  of  a  department  of  the  parent  thrift  fior 
regulatory  and  reporting  purposes"). 

'*  See  WPS  Financial.  Inc.  v.  Dean.  No.  99  C  0345 
C  (W.D.  Wi.  Nov.  26.  1999);  Chaires  v.  C/ieiy  Chase 
Bank.  FSB.  131  Md.  App.  64.  748  A  2d  34,  44  (Md. 
Ct.  Sp.  App.  2000). 
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C.  Part  23 — Leasing 

Estimated  Residual  Value  for  Section  24 
(Seventh)  Leases  (Revised  §23.21) 

The  OCC's  regulations  at  12  CFR  part 
23  currently  auUiorize  national  banks  to 
engage  in  leasing  activities  pursuant  to 
two  distinct  sources  of  authority: 
section  24  (Tenth),  which  expressly 
authorizes  leasing  subject  to  certain 
conditions  specified  in  that  statute, 
including  a  10%  of  assets  limit  on  the 
amount  of  the  activity  that  the  national 
bank  can  conduct;  and  section  24 
(Seventh),  which  authorizes  leasing  as 
an  activity  that  is  part  of  the  business  of 
banking  without  imposing  a  percentage- 
of-assets  limit.  >^  The  rules  require  that 
leases  be  "full-payout  leases."  That  term 
is  defined  to  mean  a  lease  in  which  the 
national  bank  reasonably  expects  to 
recover  its  investment  in  the  leased 
property,  plus  its  cost  of  financing,  from 
rental  payments,  estimated  tax  benefits, 
and  the  estimated  residual  value  of  the 
leased  property  at  the  expiration  of  the 
lease  term.  The  rules  for  section  24 
(Seventh)  leases  further  provide  that  the 
bank's  estimate  of  the  residual  value  of 
the  leased  property  must  be  reasonable 
in  light  of  the  nature  of  the  property  and 
all  the  circumstances  surrounding  the 
lease  transaction  and  that,  in  any  event, 
the  unguaranteed  amount  of  residual 
value  relied  upon  may  not  exceed  25% 
of  the  bank's  original  cost  of  the 
property.  12  CFR  23.3,  23.2(e),  23.21. 

Tlie  CXX  last  revised  the  leasing  rules 
in  1996.  Since  then,  our  experience 
supervising  national  banks  that  engage 
in  the  leasing  business  has  suggested 
that  the  25%  residual  value  limit  may 
not  be  appropriate  for  all  types  of 
personal  property  leasing.  We  are 
therefore  proposing  to  modify  ciurent 
§  23.21  to  provide  that  the  limit  on  the 
amoimt  of  estimated  residual  value  is 
either  25%  or  the  percentage  for  a 
particidar  type  of  personal  property  that 
is  specified  in  guidance  published  by 
the  OCX.  As  revised,  §  23.21  would 
permit  the  OCC  to  establish  a  different 
percentage  requirement  than  25%  if  a 
different  limit  is  warranted.  If  the  OCC 
does  not  specify  a  different  limit,  the 
25%  limit  would  continue  to  apply.  We 
would  apprise  national  banks  of  any 
different  limit  or  limits  established 
imder  this  provision  by  publishing  an 
(XIC  bulletin,  which  would 
subsequenUy  be  incorporated  into  the 
Comptroller's^andbook  booklet  on 
Lease  Financing. 


'•Mfi-M  Leasing  v.  Seattle  First  National  Bank. 
563  F.2d  1377  (9th  Cir.  1977).  cert,  denied,  436  U.S. 
956  (1978)  (bank  leasing  of  personal  property 
permissible  because  it  was  functionally  equivalent 
to  loaning  money  on  personal  security). 


Request  for  Comments 

The  OCC  invites  comment  on  all 
aspects  of  the  proposed  regulation. 

Specifically,  we  invite  your  comments 
on  how  to  make  this  proposed  rule 
easier  to  understand.  For  example: 

H&ve  we  organized  the  material  to  suit 
your  needs? 

Are  all  the  requirements  in  the  rule 
clearly  stated? 

Does  the  rule  contain  technical 
language  or  jargon  that  is  not  clear? 

Woiud  a  different  foiinat  (grouping 
and  order  of  sections,  use  of  headings, 
paragraphing)  make  the  nde  easier  to 
imderstand? 

Woidd  more  (but  shorter)  sections  be 
better? 

What  else  could  we  do  to  make  the 
rule  easier  to  understand? 

In  addition,  we  invite  your  comments 
on  the  impact  of  this  proposal  on 
conununity  banks.  The  (JCC  recognizes 
that  community  banks  operate  with 
more  linaited  resources  than  larger 
institutions  and  may  present  a  different 
risk  profile.  Thus,  the  OCC  specifically 
requests  comments  on  the  impact  of  this 
proposal  on  commiuiity  banks'  current 
resources  and  available  personnel  with 
the  requisite  expertise,  and  whether  the 
goals  of  the  proposed  regulation  could 
be  achieved,  for  community  banks, 
through  an  alternative  approach. 

Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b)  (RFA),  the  regulatory  flexibility 
analysis  otherwise  required  imder 
section  604  of  the  RFA  is  not  required 
if  the  agency  certifies  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
and  publishes  its  certification  and  a 
short,  explanatory  statement  in  the 
Federal  Register  along  with  its  rule. 

Pursuant  to  section  605(b)  of  the  RFA, 
the  OCC  hereby  certifies  that  this 
proposal  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  proposal 
codifies  caselaw  and  OCC 
interpretations,  but  adds  no  new 
requirements.  Accordingly,  a  regulatory 
flexibility  analysis  is  not  needed. 

Executive  Order  12866 

The  OCC  has  determined  that  this 
proposal  is  not  a  significant  regulatory 
action  under  Executive  Order  12866. 

Unfunded  Mandates  Act  of  1995 

Section  202  of  the  Unfimded 
Mandates  Reform  Act  of  1995,  2  U.S.C. 
1532  (Unfunded  Mandates  Act), 
requires  that  the  agency  prepare  a 
budgetary  impact  statement  before 
promulgating  any  rule  likely  to  result  in 


a  Federal  mandate  that  may  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  If  a  budgetary  impact 
statement  is  required,  section  205  of  the 
Unfunded  Mandates  Act  also  requires 
the  agency  to  identify  and  consider  a 
reasonable  niunber  of  regulatory 
alternatives  before  promulgating  the 
rule.  The  OCC  has  determined  that  this 
proposal  will  not  result  in  expenditures 
by  State,  local,  and  tribal  governments, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Accordingly, 
the  OCC  has  not  prepared  a  budgetary 
impact  statement  or  specifically 
addressed  any  regulatory  alternatives. 
The  proposal  codifies  caselaw  and  OCC 
interpretations,  but  adds  no  new 
requirements. 

Executive  Order  13132 

Executive  Order  13132  (Order) 
requires  Federal  agencies,  including  the 
OCC,  to  certify  their  compliance  with 
that  Order  when  they  transmit  to  the 
Office  of  Management  and  Budget 
(0MB)  any  draft  final  regulation  that  has 
Federalism  implications.  Under  the 
Order,  a  regulation  has  Federalism 
implications  if  it  has  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  In  the 
case  of  a  regulation  that  has  Federalism 
implications  and  that  preempts  State 
law,  the  Order  imposes  certain  specific 
requirements  that  the  agency  must 
satisfy,  to  the  extent  practicable  and 
permitted  by  law,  prior  to  the  formal 
promulgation  of  the  regiUation. 

Executive  Order  13132  imposes 
certain  requirements  when  an  agency 
issues  a  regulation  that  has  federalism 
impUcations  or  that  preempts  State  law. 
Under  the  Order,  a  regulation  has 
federalism  implications  if  it  has 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  In  general,  the 
Order  requires  the  agency  to  adhere 
strictiy  to  federal  constitutional 
principles  in  developing  rules  that  have 
federalism  implications;  provides 
guidance  about  an  agency's 
interpretation  of  statutes  that  authorize 
regulations  that  preempt  State  law;  and 
requires  consultation  with  State  officials 
before  the  agency  issues  a  final  rule  that 
has  federalism  implications  or  that    . 
preempts  State  law. 

It  is  not  clear  that  the  Order  applies 
to  this  proposal.  Proposed  §  7.4006 
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addresses  the  applicability  of  state  law 
to  national  bank  operating  subsidiaries, 
but,  in  the  opinion  of  the  OCC,  it 
reflects  the  conclusion  that  a  federal 
court  would  reach,  even  in  the  absence 
of  the  regulation,  pursuant  to  the 
Supremacy  Clause  and  applicable 
federal  judicial  precedent.  Nonetheless, 
the  OCC  plans  for  its  final  rule  to  satisfy 
the  requirements  of  the  Order.  If  an 
agency  promulgates  a  regiUation  that 
has  federalism  implications  and 
preempts  State  law,  the  Order  imposes 
upon  the  agency  requirements  to 
consult  with  State  and  local  officials,  to 
publish  a  "federalism  siunmary  impact 
statement,"  and  to  make  written 
comments  from  State  and  local  officials 
available  to  the  Director  of  OMB.  In  the 
preamble  to  any  final  rule  that  results 
from  our  proposal,  we  will  describe  the 
results  of  our  consultation  with  State  or 
local  officials  and  include  a  federalism 
summary  impact  statement.  Moreover, 
we  will  make  any  written  comments  we 
receive  from  State  or  local  officials 
available  to  the  Director  of  OMB. 

List  of  Subjects 

12  CFR  Parti 

Banks,  banking.  National  banks. 
Reporting  and  recordkeeping 
requirements.  Securities. 

12  CFR  Part  7 

Credit,  Insurance,  Investments, 
National  banks,  Reporting  and 
recordkeeping  requirements.  Securities, 
Surety  bonds. 

12  CFR  Part  23 

National  banks. 

Authority  and  Issuance 

!For  the  reasons  set  forth  in  the 
preamble,  parts  1,  7,  and  23  of  chapter 
I  of  title  12  of  the  Code  of  Federal 
Regulations  are  proposed  to  be  amended 
as  follows: 

PART  1— INVESTMENT  SECURITIES 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1,  et  seq.,  12  U.S.C. 
24  (Seventh)  and  93a. 

2.  In  §  1.2,  current  paragraphs  (g) 
through  (m)  are  redesignated  as  (h) 
through  (n),  a  new  paragraph  (g)  is 
added,  newly  designated  paragreaphs 
(j)(4),  (k)(l),  and  (1)  are  revised  to  read 
as  follows: 

§1.2    DeflnMons.      . 

*        *        •        «        • 

(g)  Municipal  bonds  means 
obligations  of  a  State  or  political 
subdivision  other  than  general 
obligations,  and  includes  limited 


obligation  bonds,  revenue  bonds,  and 
obligations  that  satisfy  the  requirements 
of  section  142(b)(1)  of  the  Internal 
Revenue  Code  of  1986  issued  by  or  on 
behalf  of  any  State  or  political 
subdivision  of  a  State,  including  any 
municipal  corporate  instrumentality  of 
1  or  more  States,  or  any  public  agency 
or  authority  of  any  State  or  political 
subdivision  of  a  State. 
***** 

(j)*  *  * 

(4)  General  obligations  of  a  State  of 
the  United  States  or  any  political 
subdivision  thereof;  and  municipal 
bonds  if  the  national  bank  is  well 
capitalized  as  defined  in  12  CFR 
6.4(b)(1); 
***** 

(k)*  *  * 

(1)  Obligations  issued  by  a  State,  or  a 
political  subdivision  or  agency  of  a 
State,  for  housing,  university,  or 
dormitory  purposes  that  would  not 
satisfy  the  definition  of  Type  I  securities 
pursuant  to  paragraph  (j)  of  §  1.2. 
*        *        *        *        • 

(1)  Type  in  security  means  an 
investment  security  that  does  not 
qualify  as  a  Type  I,  H,  IV,  or  V  security. 
Examples  of  "Type  III  securities  include 
corporate  bonds  and  municipal  bonds 
that  do  not  satisfy  the  definition  of  Type 
I  securities  pursuant  to  paragraph  (j)  of 
§1.2. 


PART  7— BANK  ACnVITIES  AND 
OPERATIONS 

3.  The  authority  citation  for  part  7  is 
revised  to  read  as  follows: 

Authority:  12  U.S.C.  1  et  seq..  92,  92a,  93, 
938,481,484,1818. 

Subpart  A — Bank  Powers 

4.  A  new  §  7.1021  is  added  to  read  as 
follows: 

§7.1021    National  bank  participation  in 
financial  literacy  programs. 

A  national  bank  may  participate  in  a 
financial  literacy  program  on  die 
premises  of,  or  at  a  &cility  used  by,  a 
school.  The  school  premises  or  facility 
will  not  be  considered  a  branch  of  the 
bank  if: 

(a)  The  bank  does  not  establish  and 
operate  the  school  premises  or  facility 
on  which  the  financial  literacy  program 
is  conducted;  and 

(b)  The  principal  purpose  of  the 
financial  literacy  program  is 
educational.  For  example,  a  program  is 
educational  if  it  is  designed  to  teach 
students  the  principles  of  personal 
economics  or  the  benefits  of  saving  for 
the  futiue,  and  is  not  designed  for  the 
purpose  of  profit-making. 


5.  In  §  7.3000,  the  last  sentence  of 
paragraph  (b)  is  removed  and  two 
sentences  are  added  in  its  place  to  read 
as  follows: 

§7.3000    Bank  hours  and  legal  holidays. 

***** 

(b)  *  *   *  When  the  ComptitiUer,  a 
State,  or  a  legally  authorizeKi  State 
official  declares  a  legal  holiday  due  to 
emergency  conditions,  a  national  bank 
may  temporarily  limit  or  suspend 
operations  at  its  affected  offices. 
Alternatively,  the  national  bank  may 
continue  its  operations  imless  the 
Comptroller  by  written  order  directs 
otherwise. 
***** 

6.  In  §  7.4001,  the  second  sentence  of 
paragraph  (a)  is  revised  to  read  as 
follows: 

§  7.4001    Charging  interest  at  rates 
permitted  competing  Institutions;  charging 
interest  to  corporate  borrowers. 

(a)  *  *  *  It  includes,  among  other 
things,  the  following  fees  connected 
with  credit  extension  or  availability: 
numerical  periodic  rates,  late  fees,  not 
sufficient  funds  (NSF)  fees  that  are 
imposed  by  a  creditor  when  a  borrower 
tenders  payment  on  a  debt  with  a  check 
drawn  on  insufficient  fimds,  overlimit 
fees,  annual  fees,  cash  advance  fees,  and 
membership  fees.*  *  * 
***** 

7.  Section  7.4002  is  revised  to  ^d  as 
follows: 

§7.4002    National  bank  chargM. 

(a)  Authority  to  impose  charges  and 
fees.  A  national  bank  may  charge  its 
customers  non-interest  charges  and  fees, 
including  deposit  accoimt  service 
charges. 

(b)  Considerations.  (1)  All  charges  and 
fees  should  be  arrived  at  by  each  bank 
on  a  competitive  basis  and  not  on  the 
basis  of  any  agreement,  arrangement, 
undertaking,  imderstanding,  or 
discussion  with  other  banks  or  their 
officers. 

(2)  The  establishment  of  non-interest 
charges  and  fees,  their  amounts,  and  the 
method  of  calcidating  them  are  business 
decisions  to  be  made  by  each  bank,  in 
its  discretion,  according  to  sound 
banking  judgment  and  safe  and  sound 
banking  principles.  A  national  bank 
establishes  non-interest  charges  and  fees 
in  accordance  with  safe  and  soimd 
banking  principles  if  the  bank  employs 
a  decision-making  process  through 
which  it  considers  the  following  factors, 
among  others: 

(i)  The  cost  incurred  by  the  bank  in 
providing  the  service; 

(ii)  The  deterrence  of  misuse  by 
customers  of  banking  services; 
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(iii)  The  enhancement  of  the 
competitive  position  of  the  bank  in 
accordance  with  the  bank's  business 
plan  and  marketing  strategy;  and 

(iv)  The  maintenance  of  the  safety  and 
soundness  of  the  institution. 

(c)  Interest.  Charges  and  fees  that  are 
"interest"  within  the  meaning  of  12 
U.S.C.  85  are  governed  by  §  7.4001  and 
not  by  this  section. 

(d)  State  law.  Preemption  principles 
derived  from  the  United  States 
Constitution,  as  interpreted  through 
judicial  precedent,  govern 
determinations  regarding  the 
applicability  of  State  law  to  fees 
described  in  this  section. 

(e)  National  bank  as  fiduciary.  This 
section  does  not  apply  to  charges 
imposed  by  a  national  bank  in  its 
capacity  as  a  fiduciary,  which  are 
governed  by  12  CFR  part  9. 

8.  A  new  §  7.4006  is  added  to  read  as 
follows: 

17.4006    AppHeaMIHy  of  State  law  to 
national  bank  operating  subsidiaries. 

Unless  otherwise  provided  by  Federal 
law  or  OCC  regulation.  State  laws  apply 
to  national  bank  operating  subsidiaries 
to  the  same  extent  that  those  laws  apply 
to  the  parent  national  bank. 

PART  23— LEASING 

9.  The  authority  citation  for  part  23 
continues  to  read  as  follows: 

Aathority:  12  U.S.C.  1  et  seq.,  24  (Seventh). 
24  (Tfenth),  and  93a. 

Subpart  C— Section  24(Sevonth) 


10.  In  §  23.21,  current  paragraph  (a)(2) 
is  revised  to  read  as  follows: 

|23^    Estimated  residual  valua. 

***** 

(a)*  *  • 

(2)  Any  imguaranteed  amount  must 
not  exceed  25  percent  of  the  original 
cost  of  the  property  to  the  bank  or  the 
percentage  for  a  particular  type  of 
property  specified  in  published  CXX 
guidance. 
***** 

Dated:  January  8,  2001. 
John  D.  Hawlce,  |r.. 
Comptroller  of  the  Currency. 
IFR  Doc.  01-1614  Filed  1-29-01;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adminiatration 

14  CFR  Part  39 

[Dodwt  No.  2000-SW-40-AO1 

RIN  2120-AA64 

Ainvorthlnesa  DIrectivea;  Sikorsky 
Aircraft  Corporation  Model  S-76A 
Helk^pters 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  docimient  proposes 
revising  an  existing  airworthiness 
directive  (AD)  for  Sikorsky  Aircraft 
Corporation  (Sikorsky)  Model  S-76A 
helicopters.  That  AD  currently  requires 
a  one-time  inspection  of  the  tail  rotor 
blade  (blade)  spar  elliptical  centering 
plug  (centering  plug)  for  disbonding  and 
the  addition  of  a  retaining  padon  the 
pitch  change  shaft  between  the  output 
tail  rotor  gearbox  flange  and  the  inboard 
tail  rotor  spar.  This  action  would 
contain  the  same  requirements  as  the 
existing  AD  but  would  clarify  that  the 
500-hour  time-in-service  (TIS)  repetitive 
inspections,  which  could  cause 
inadvertent  damage,  are  not  required. 
This  AD  would  also  incorporate  by 
reference  a  revised  alert  service  biilletin 
(ASB)  that  doesAot  include  the  500- 
hour  TIS  repetitive  inspections.  This 
proposal  is  prompted  by  operator 
confusion  about  whether  the  current  AD 
continues  to  require  the  500-hour  TIS 
repetitive  inspections.  The  proposed  AD 
is  intended  to  verify  that  the  FAA  has 
determined  that  the  500-hour  TIS 
repetitive  inspections  are  not  required 
to  prevent  the  centering  plug  from 
disbonding  and  moving  out  of  position, 
loss  of  tail  rotor  control,  and  subsequent 
loss  of  control  of  the  helicopter. 
DATES:  Comments  must  be  received  on 
or  before  April  2,  2001. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Coimsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  2000-SW- 
40-AD,  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth,  Texas  76137.  You  may 
also  send  comments  electronically  to 
the  Rules  Docket  at  the  following 
address:  9-asw-adcomments@faa.gov. 
Comments  may  be  inspected  at  the 
Office  of  the  Regional  Counsel  between 
9  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Noll,  Aviation  Safety  Engineer, 
Boston  Aircraft  Certification  Office,  12 


New  England  Executive  Park, 
Burlington,  MA  01803,  telephone  (781) 
238-7160,  fax  (781)  238-7199. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as, 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  document  may  be  changed  in 
light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  summarizing  each 
FAA-public  contact  concerned  with  the 
substance  of  this  proposal  will  be  filed 
in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
comments  submitted  in  response  to  this 
proposal  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  2000-SW- 
40-AD."  The  postcard  will  be  date 
stamped  and  returned  to  the 
commenter. 

Availability  of  NFRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Office  of  the  Regional  Counsel, 
Southwest  Region,  Attention:  Rules 
Docket  No.  2000-SW-40-AD,  2601 
Meacham  Blvd.,  Room  663,  Fort  Worth, 
Texas  76137. 

Discussion 

On  Jime  30, 1994,  the  FAA  issued  AD 
94-14-20,  Amendment  39-8969  (59  FR 
41238,  August  11, 1994),  to  require 
inspecting  each  blade  centering  plug  for 
disbonding;  adding  a  retaining  pad  on 
the  pitch  change  shaft  between  the  tail 
rotor  output  gearbox  flange  and  the 
inboard  blade  spar;  and  removing  the 
500-hour  repetitive  inspection.  That 
action  was  prompted  by  successful 
service  experience  and  an  improved 
bonding  procedure.  The  requirements  of 
that  AD  are  intended  to  prevent  the 
centering  plug  from  disbonding  and 
moving  out  of  position,  loss  of  tail  rotor 
control,  and  subsequent  loss  of  control 
of  the  helicopter. 
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Since  the  issuance  of  that  AD, 
Sikorsky  has  issued  revised  ASB  76-65- 
35B,  dated  October  2, 1997,  to 
siipersede  the  basic  ASB.  The  revised 
ASB  amplifies  the  basic  procedures  and 
specifies  that  the  recurring  inspection 
interval  (formerly  500-hours  time-in- 
service  (TIS))  is  the  interval  specified  in 
the  S-76A  Airworthiness  Limitations 
and  Inspection  Schedule.  The  ASB  also 
revises  the  text  referencing  consiunables 
by  changing  military  specifications  to 
commercial  equivalents. 

The  FAA  has  become  aware  that  500- 
hour  TIS  repetitive  inspections  are 
being  conducted  because  of  the 
misconception  that  AD  94-14-20 
mandates  the  entire  ASB.  These 
repetitive  inspections  could  result  in 
inadvertent  damage  to  the  tail  rotor 
blades.  The  FAA  understands  how  this 
confusion  could  occur  since  the  AD 
language  does  inadvertently  incorporate 
all  the  inspection  requirements  of 
Sikorsky  Aircraft  Alert  Service  Bulletin 
76-15-35A,  Revision  A,  dated  February 
29, 1984.  However,  that  was  not  the 
intent  of  the  AD  as  explained  in  the 
preamble  to  AD  94-14-20.  The  FAA 
intended  to  eliminate  the  500-hour  TIS 
repetitive  inspections  for  centering  plug 
disbonding.  Incorporating  specific 
portions  of  ASB  76-65-35B,  dated 
October  2,  1997,  that  does  not  contain 
the  500-hour  TIS  repetitive  inspections 
will  clarify  the  intended  AD 
requirements. 

We  have  identified  an  unsafe 
condition  that  is  likely  to  exist  or 
develop  on  other  Sikorsky  Model  S-76A 
helicopters  of  the  same  type  design.  The 
proposed  AD  would  revise  AD  94-14- 
20  and  would  retain  the  same  basic 
requirements  but  would  incorporate  by 
reference  portions  of  the  revised  ASB 
and  would  clarify  that  the  repetitive 
inspections  are  not  required  by  the  AD. 

The  FAA  estimates  that  this  proposed 
AD  would  affect  150  helicopters  of  U.S. 
registry.  The  revised  AD  would  not 
impose  any  additional  burden  or  costs. 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 


economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-8969  (59  FR 
41238,  August  11, 1994),  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

Sikorsky  Aircraft  Corporation:  Docket  No. 
2000-SW-40-AD.  Revises  AD  94-14-20, 
Amendment  39-8969,  Docket  No.  93- 
SW-13-AD. 

Applicability:  Model  S-76A  helicopters, 
with  tail  rotor  blade  (blade)  assembly,  part 
number  (P/N)  76101-05001  (all  dash 
numbers)  or  76101-05101  (all  dash 
numbers),  installed  with  more  than  130 
hours  time-in-service  (TIS),  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  t>een  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  within  25  hours  TIS, 
unless  accomplished  previously. 

To  prevent  the  blade  spar  elliptical 
centering  plug  (centering  plug)  from 
disbonding  and  moving  out  of  position,  loss 
of  tail  rotor  control,  and  subsequent  loss  of 
control  of  the  helicopter,  accomplish  the 
following: 


(a)  Inspect  the  centering  plug  for 
disbonding  of  the  polyurethane  filler  that 
fills  the  space  between  the  aluminum 
centering  plug  and  the  graphite  spar  in 
accordance  with  the  AccompUshment  • 
Instructions,  paragraph  3.A.(1)  and  (2),  of 
Sikorsky  Aircraft  Corporation  Alert  Service 
Bulletin  No.  76-65-35B,  dated  October  2, 
1997  (ASB). 

Note  2:  The  SOO-hours  TIS  repetitive 
inspections  contained  in  the 
Accomplishment  Instructions,  paragraph 
3.D.,  of  Sikorsky  Aircraft  Corporation  Alert 
Service  Bulletin  76-65-35A,  Revision  A. 
dated  February  29, 1984,  are  not  required  by 
this  AD. 

(1)  If  the  inspection  of  the  centering  plug 
reveals  disbonding  of  Vz-inch  or  less  in 
length,  install  a  retaining  pad,  P/N  76102- 
05004-111,  in  accordance  with  the 
Accomplishment  Instructions,  paragraph 
3.C.,  oftheASB. 

(2)  For  disbonds  greater  than  ^/^-inch  in 
length,  repair  the  blade  assembly  in 
accordance  with  the  Accomplishment 
Instructions,  paragraph  3.B.(1),  of  the  ASB 
except  you  are  not  required  to  contact 
Sikorsky  Worldwide  Customer  Service.  If 
blades  are  found  with  polytuethane  filler 
excessively  cracked  or  deteriorated  to  extent 
of  breaking  away  fitim  the  spar  or  aluminum 
plug  by  0.005-inch  or  greater,  replace  the 
blade  with  an  airworthy  blade. 

(3)  For  spars  with  complete  spar  to 
centering  plug  disbond  in  which  the 
polyurethane  filler  is  intact  and  remains  fully 
bonded  to  the  centering  plug,  repair  the  blade 
assembly  in  accordance  with  the 
Accomplishment  Instructions,  paragraph 
3.B.(2),  oftheASB. 

(4)  For  spars  with  complete  polyurethane 
filler  to  centering  plug  disbond  in  which  the 
polyurethane  filler  is  intact  and  remains  fully 
bonded  to  the  spai,  repair  the  blade  assembly 
in  accordance  with  the  Accomplishment 
Instructions,  paragraph  3.B.(3)  of  the  ASB. 

(b)  tastall  a  retaining  pad,  P/N  76102- 
05004-1 1 1 ,  in  accordance  with  the 
Accomplishment  Instructions,  paragraph 
3.C.,  oftheASB. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Boston 
Aircraft  Certification  Office,  FAA.  Operators 
shall  submit  their  requests  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 
concur  or  comment  and  then  send  it  to  the 
Manager,  Boston  Aircraft  Certification  Office. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Boston  Aircraft 
Certification  Office. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  14  CFR  21.197  and  21.199 
to  operate  the  helicopter  to  a  location  where 
the  requirements  of  this  AD  can  be 
accomplished  if  a  retaining  pad  has  been 
installed. 
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Issued  in  Fort  Worth,  Texas,  on  January  22, 
2001. 
Henry  A.  Armstrong, 

Manager,  Rotorcraft  Directorate,  Aircraft 
Certification  Seivice. 

[FR  Doc.  01-2428  Filed  1-29-01;  8:45  am] 
HJJNQ  COOe  4910-13-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  112  and  412 
[FRL-6936-2] 

National  Pollutant  Dtacharge 
Elimination  System  Pennit  Regulation 
and  Effluent  Limitations  GuldeHnes 
and  Standards  for  Concentrated 
Animal  Feeding  Operations— Proposed 
Revisions;  Public  Meetings 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  public  meetings. 

summary:  The  Environmental  Protection 
Agency  hereby  gives  notice  that  it  will 
conduct  eight  public  meetings  on  new 
proposed  regulations  under  the  Clean 
Water  Act  for  Concentrated  Animal 
Feeding  Operations  (CAFOs).  EPA 
Administrator  Carol  Brownw  signed 
these  proposed  regulations  on  E)ecember 
15,  2000,  and  the  Agency  published  the 
proposed  regulations  in  the  Federal 


Register  on  January  12,  2001,  under  the 
title  National  Pollutant  Discharge 
Elimination  System  Pennit  Regulation 
and  Effluent  Limitations  Guidelines  and 
Standards  for  Concentrated  Animal 
Feeding  Operations. 

The  purpose  of  the  meetings  is  to 
enhance  public  understanding  of  the 
proposed  regulations  for  CAFOs.  The 
meetings  are  not  a  mechanism  for 
submitting  formal  comments  on  the 
proposal.  The  meetings  will  consist  of  a 
brief  presentation  by  EPA  officials  on 
the  proposed  regulations  followed  by  a 
question  and  answer  session. 
Participants  are  encouraged  to 
familiarize  themselves  with  the  basic 
aspects  of  the  proposed  regulations 
prior  to  the  public  meetings;  each 
speaker's  time  will  be  limited  so  that  all 
interested  parties  may  have  the 
opportunity  to  pose  questions.  Advance 
registration  is  not  required. 

DATES:  See  SUPPI.EMENTARY  INFORMATION 
section  for  meeting  dates. 

ADDRESSES:  See  SUPPLEMENTARY 
INFORMATION  section  for  meeting 
addresses.  Formal  comments  on  the 
proposal  should  be  submitted  by  mail 
to:  Concentrated  Animal  Feeding 
Operation  Proposed  Rule  Comment 
Qerk  OW-00-27.  Water  Docket' 
(MC4101),  U.S.  EPA,  1200  Pennsylvania 
Ave.,  NW.,  Washington  DC  20460. 
Comments  may  also  be  submitted 


electronically  to  ow-docket@epa.gov. 
For  more  specifics  about  how  to  submit 
comments,  please  refer  to  the  January  12 
Federal  Register  annoimcement, 
available  at  http://www.epa.gov/owm/ 
afos/rule.htm. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
obtain  additional  information  about  the 
meetings,  please  contact  Nina 
Bonnelycke,  U.S.  EPA,  1200 
Pennsylvania  Ave.,  NW.,  4203M, 
Washington,  DC  20460.  Questions  may 
also  be  directed  to  Ms.  Bonnelycke  at 
202-564-0764  or 

bonnelycke.nina@epa.gov.  Information 
on  the  CAFO  proposal  public  meetings 
and  on  the  CAFO  proposal  in  general  is 
also  available  at  http://www.epa.gov/ 
owm/afos/rule.htm.  The  website  has  the 
text  of  the  Federal  Register 
announcement  with  the  CAFO  proposed 
rule  and  accompanying  preamble,  a 
factsheet  describing  the  proposal,  and 
other  pertinent  information.  Key 
documents  are  also  available  through 
EPA's  Water  Resources  Center  (202- 
260-7786). 

SUPPLEMENTARY  INFORMATION: 

Dates,  Qties,  Times  and  Addresses  for 
Public  Meetings 

EPA  is  conducting  eight  public 
meetings  on  the  CAFO  proposed 
regulations  as  described  in  the  following 
table: 


Dato 

City 

Time 

Meeting  address 

March  1,2001  

Man*  7,  2001  

March  13.  2001  

Marcti  15,  2001  

Baltitnore.  MD  

Ames.  lA  

Riverside.  CA 

Ft  Wayne,  IN 

Dallas  TX  

1  p.m.-5  p.m 

1:30p.m.-5:30p.m.  ... 

1  p.m.-5  p.m 

1  p.m.-5  p.m 

1  p.m.-5  p.m. 

1  p.m.-6  p.m 

1  p.m.-5  p.m 

1  p.m.-5  p.m 

BaJlimore  Marriott,  Inner  Harbor.  1 10  South  Eutaw  Street. 

Benton  Auditorium,  Scheman  Building,  Iowa  State  Center,  Elwood 

Drive. 
Riverside  Convention  Center,  Holiday  Inn  Select,  3400  Market 

Street. 
Fort  Wayne  Hilton  at  the  Convention  Center,  120  South  Calhoun 

Street. 
Hotel  Adolphus.  1321  Commerce  Street. 
Chattanooga  Oarion  Hotel.  47  Chestnut  Street. 
Executive  Tower  Hotel'  1405  Curtis  Street 

Marcti20,  2001  

March  22.  2001  

Chattanooga.  TN 

Denver.  CO 

Boise,  ID  

March  27,  2001  

March  29,  2001  

The  Grove  Hotel.  245  South  Capitol  Blvd. 

Prior  to  attending  any  of  these  public 
meetings,  please  confirm  location 
information  with  EPA  as  indicated 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

Please  note  that  the  purpose  of  these 
meetings  is  to  enhance  public 
understanding  of  the  proposed 
regulations  for  CAFOs.  The  meetings  are 
not  a  mechanism  for  submitting  formal 
comments  on  the  proposal,  and  formal 
comments  should  be  submitted  to  the 
address  provided  in  the  AIXNtESSES 
section  above. 


Background  on  CAFO  Proposed 
Regulations 

On  December  15,  2000,  EPA 
Administrator  Browner  signed  the 
Agency's  proposal  to  revise  and  update 
two  regulations  under  the  Clean  Water 
Act  (40  CFR  parts  112  and  412)  tiiat 
address  the  water  quality  impacts  of 
manure,  wastewater,  and  other  process 
waters  generated  by  concentrated 
animal  feeding  operations  (CAFOs). 
These  two  regulations  are  the  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  provisions  that  define  which 
operations  are  CAFOs  and  establish 
permit  requirements,  and  the  Effluent 
Limitations  Guidelines  for  feedlots 


(beef,  dairy,  swine  and  poidtry 
subcategories),  which  establish  the 
technology-based  effluent  discharge 
standards  for  CAFOs.  EPA  is  proposing 
revisions  to  these  regulations  to  address 
changes  that  have  occurred  in  the 
animal  industry  sectors  over  the  last  25 
years,  to  clarify  and  improve 
implementation  of  CAFO  permit 
requirements,  and  to  improve  the 
environmental  protection  achieved 
under  these  rules. 

Environmental  concerns  being 
addressed  by  this  rule  include  both 
ecological  and  human  health  effects. 
Manure  from  stockpiles,  lagoons,  or 
excessive  land  application  can  reach 
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waterways  through  runoff,  erosion, 
spills,  or  via  groimdwater.  These 
discharges  can  result  in  excessive 
nutrients  (nitrogen,  phosphorus,  and 
potassium),  oxygen-depleting 
substances,  and  other  pollutants  in  the 
water.  This  pollution  can  kill  fish  and 
shellfish,  cause  excess  algae  growth, 
harm  marine  mammals,  and 
contaminate  drinking  water. 

EPA  is  proposing  to  revise  effluent 
guidelines  ^plicable  to  beef,  dairy, 


swine,  and  poultry  operations  that  are 
defined  as  CAFOs,  pursuant  to  the 
NPDES  revisions.  The  proposed  effluent 
guidelines  include  regulations  for  both 
new  and  existing  animal  feeding 
operations  that  meet  the  definition  of  a 
CAFO.  The  proposed  effluent  guidelines 
revisions  do  not  alter  the  requirements 
for  horses,  ducks,  sheep  or  lambs. 

EPA  published  the  proposed 
regulations  in  the  Federal  Register  on 
January  12,  2001,  at  66  FR  2959.  The 


full  text  of  the  Federal  Register 
announcement  as  well  as  a  factsheet 
describing  the  proposed  regulations  are 
available  as  ouUined  above  imder  FOR 
FURTHER  INFORMATION  CONTACT. 

Dated:  January  17,  2001. 
Michael  B.  Coolc, 

Director,  Office  of  Wastewater  Management, 
Office  of  Water. 

[FR  Doc.  01-1976  Filed  1-29-01;  8:45  am] 
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Tuesday,  January  30,  2001 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  ottier  than  njles  or 
proposed  rules  that  are  applicable  to  the 
putilic  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  auttx>rity,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 
[Dockat  No.  01-001 N] 

Codex  Allmentarius  Commission: 
Thirty-Third  Session  of  the  Codex 
Committee  on  Food  Additives  and 
Contaminants 

agency:  Office  of  the  Under  Secretary 
for  Food  Safety,  USDA. 

ACTION:  Notice  of  public  meeting, 
request  for  comments. 

SUMMARY:  The  Office  of  the  Under 
Secretary  for  Food  Safety,  U.S. 
Department  of  Agricultiire  (USDA),  and 
the  Food  and  Drug  Administration 
(FDA),  U.S.  Department  of  Health  and 
Human  Services  (HHS),  are  sponsoring 
a  public  meeting  on  Tuesday,  February 
13,  2001.  The  purpose  of  the  meeting  is 
to  provide  information  and  receive 
public  comments  on  agenda  items  that 
wiU  be  discussed  at  the  Codex 
Committee  on  Food  Additives  and 
Contaminants  (CCFAC),  which  will  be 
held  in  The  Hague,  The  Netherlands,  on 
March  12-16,  2001.  The  Under 
Secretary  and  FDA  recognize  the 
importance  of  providing  interested 
parties  the  opportunity  to  obtain 
background  iiiformation  on  the  Thirty- 
third  Session  of  the  CCFAC  and  to 
address  items  on  the  agenda. 
DATES:  The  public  meeting  is  scheduled 
for  Tuesday,  February  13,  2001,  firom  10 
a.m.  to  12  noon. 

ADDRESSES:  The  public  meeting  will  be 
held  in  Room  1409,  Federal  Office 
Building  8,  Food  and  Drug 
Administration,  200  C  Street,  SW., 
Washington,  DC  20204.  Reference 
docimients  will  be  available  for  review 
in  the  FSIS  Docket  Room,  U.S. 
Department  of  Agriculture,  Food  Safety 
and  Inspection  Service,  Room  102 
Cotton  Annex,  300  12th  Street,  SW., 
Washington,  DC  20250-3700.  The 
documents  will  also  be  accessible  via 


the  world  wide  web  at  the  following 
address:  http://www.fao.org/waicent/ 
faoinfo/ECONOMIC/esn/codex/ccfac33/ 
faOl — 01e.htm.  Submit  one  original  and 
two  copies  of  written  comments  to  the 
FSIS  Docket  Room  at  the  address  above 
and  reference  docket  number  01-OOlN. 
All  comments  submitted  in  response  to 
this  notice  will  be  available  for  public 
inspection  in  the  FSIS  Docket  Room 
between  8:30  a.m.  and  4:30  p.m., 
Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Clerkin,  Associate  U.S. 
Manager  for  Codex,  U.S.  Codex  Office, 
Food  Safety  and  Inspection  Service, 
Room  4861  South  Agriculture  Building, 
1400  Independence  Avenue  SW., 
Washington,  DC  20250.  Telephone  (202) 
205-7760;  Fax:  (202)  720-3157.  If  you 
plan  to  attend  the  meeting,  please 
contact  Angela  Evans,  Office  of  Pre- 
market  Approval.  FDA  by  fax  (202)  418- 
3131  ore-mail 

[angela.evans@cfsan.fda.gov).  Persons 
requiring  a  sign  language  interpreter  or 
other  special  accommodations  should 
notify  Mr.  Patrick  Clerkin  at  the  above 
number. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Codex  Alimentarius  Commission 
(Codex)  was  established  in  1962  by  two 
United  Nations  organizations,  the  Food 
and  Agriculture  Organization  (FAO)  and 
the  Worid  Health  Organization  (WHO). 
Codex  is  the  major  international 
organization  for  protecting  the  health 
and  economic  interests  of  consumers 
and  encouraging  fair  international  trade 
in  food.  Through  adoption  of  food 
standards,  codes  of  practice,  and  other 
guidelines  developed  by  its  committees, 
and  by  promoting  their  adoption  and 
implementation  by  governments.  Codex 
seeks  to  ensure  that  the  world's  food 
supply  is  sound,  wholesome,  free  from 
adulteration,  and  correctly  labeled. 

The  CCFAC  establishes  or  endorses 
maximum  or  guideline  levels  for 
individual  food  additives,  for 
contaminants  (including  environmental 
contaminants)  and  for  naturally 
occurring  toxicants  in  foodstuffs  and 
animal  feeds.  In  addition,  the 
Committee  prepares  priority  lists  of  food 
additives  and  contaminants  for 
toxicological  evaluation  by  the  Joint 
FAO/WHO  Expert  Committee  on  Food 
Additives  (JECFA);  recommends 
specifications  of  identity  and  purity  for 


food  additives  for  adoiption  by  the 
Commission;  considers  methods  of 
analysis  for  their  determination  in  food; 
and  considers  and  elaborates  standards 
or  codes  for  related  subjects  such  as  the 
labelling  of  food  additives  when  sold  as 
such,  and  food  irradiation.  The 
Committee  is  chaired  by  The 
Netherlands. 

These  provisional  agenda  items  will 
be  discussed  during  the  public  meeting: 

1.  Adoption  of  the  Agenda. 

2.  Matters  Referred  from  other  Codex 
Committees. 

3.  Summary  Reports  of  the  55th  and 
56th  Meetings  of  the  Joint  FAO/WHO 
Expert  Committee  on  Food  Additives. 

4.  Action  Required  as  a  Result  of 
Changes  in  ADI  Status  and  other 
Toxicological  Recommendations. 

5.  Discussion  Paper  on  the 
Application  of  Risk  Analysis  Principles 
for  Food  Additives  and  Contaminants. 

Food  Additives 

1.  Endorsement  and/or  Revision  of 
Maximiim  Levels  for  Food  Additives  in 
Codex  Standards. 

2.  Consideration  of  the  Codex  General 
Standard  for  Food  Additives  (GSFA). 

(a)  Discussion  Paper  on  the 
Relationship  Between  Codex 
Commodity  Standards  and  the  Further 
Development  of  the  GSFA. 

(b)  Comments  on  the  Food  Category 
System  of  the  GSFA. 

(c)  Revised  Table  1,  including 
Benzoates,  of  the  Codex  General 
Standard  for  Food  Additives. 

(d)  Comments  on  the  Use  of  Food 
Additives  as  Carriers. 

3.  Discussion  Paper  on  Processing 
Aids. 

4.  (a)  Proposed  Draft  Revision  to  the 
Codex  General  Standard  for  Irradiated 
Foods. 

(b)  Proposed  Draft  Revision  to  the 
Recommended  International  Code  of 
Practice  for  the  Operation  of  Irradiation 
Facilities  Used  for  the  Treatment  of 
Foods. 

5.  Specifications  for  the  Identity  and 
Purity  of  Food  Additives  Arising  from 
the  55th  JECFA. 

6.  Proposed  Amendments  to  the 
International  Numbering  System, 
including  Technological  Functions  and 
Functional  Classes/Sub-Classes. 

Contaminants 

1 .  Endorsement  and/or  Revision  of 
Maximum  Levels  for  Contaminants  in 
Codex  Standards. 
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2.  Codex  General  Standard  for 
Contaminants  and  Toxins  in  Foods 
(GSCT). 

(a)  Comments  on  the  Agreed  Position 
of  the  Codex  Committee  on  Pesticide 
Residues  on  Setting  Extraneous 
Maximum  Residue  Limits  (EMRLs). 

(b)  Schedule  1  of  the  Proposed  Draft 
Codex  General  Standard  for 
Contaminants  and  Toxins  in  Foods. 

(c)  Comments  on  the  Methodology 
and  Principles  for  Exposure  Assessment 
in  tha  Codex  General  Stemdard  for 
Contaminants  and  Toxins  in  Foods. 

(d)  Comments  on  the  Technical 
Annex  on  Distribution  Curves  of 
Contaminants  in  Food  Products. 

3.  Mycotoxins  in  Food  and  Feed. 

(a)  Comments  on  the  Draft  Maximimi 
ivel  for  Aflatoxin  Mi  in  Milk. 

(b)  Proposed  Revisions  to  the 
Sampling  Plan  for  Ailatoxins  in  raw 
iPeanuts. 

1 1  (c)  Comments  on  the  Proposed  Draft 
Maximum  Level  for  Ochratoxin  A  in 
Cereals  and  Cereal  Products. 
I  (d)  Proposed  Draft  Code  of  Practice  for 
'the  Prevention  of  Patulin  Contamination 
in  Apple  Juice  and  Apple  Juice 
Ingredients  in  Other  Beverages. 

(e)  Proposed  Draft  Code  of  Practice  for 
the  Prevention  of  Mycotoxin 
Contamination  in  Cereals,  Including 
Annexes  on  Ochratoxin  A,  Zearalenone 
and  Fumonisin. 

4.  Industrial  and  Environmental 
Contaminants  in  Foods. 

(a)  Comments  on  the  Draft  Code  of 
Practice  for  Source  Directed  Measures  to 
Reduce  Contamination  of  Food  with 
Chemicals. 

(b)  Standard  Format  for  Codes  of 
Practice. 

(c)  Comments  on  Draft  Maximum 
Levels  for  Lead. 

(d)  Comments  on  the  Draft  Guideline 
Level  and  Proposed  Draft  Maximum 
Levels  for  Cadmium. 

(e)  Position  Paper  on  Dioxins  and 
Dioxin-Like  PCBs. 

(f)  Proposed  Draft  Code  of  Practice  for 
Source  Directed  Measures  to  Reduce 
Dioxin  Contamination  of  Foods. 

(g)  Position  Paper  on 
Chloropropanols. 

General  Issues 

1.  Priority  List  of  Food  Additives, 
Contaminants  and  Naturally  Occurring 
Toxicants  Proposed  for  Evaluation  by 
JECFA.    • 

2.  Other  Business  and  Future  Work. 

(a)  Comments  on  Methods  of  Analysis 
for  the  Determination  of  Food  Additives 
and  Contaminants  in  Foods. 

(b)  Comments  on  the  Draft  Revision  to 
the  Codex  Standard  for  Food  Grade  Salt: 
Packaging,  Transportation  and  Storage. 

Each  issue  listed  will  be  fully 
described  in  dociiments  distributed,  or 


to  be  distributed,  by  The  Netherlands' 
Secretariat  to  the  Meeting.  Members  of 
the  public  may  access  or  request  copies 
of  these  documents  (see  ADDRESSES). 

Additional  Public  Notification 

Public  awareness  of  all  segments  of 
rulemaking  and  policy  development  is 
important.  Consequently,  in  an  effort  to 
better  ensure  that  minorities,  women, 
and  persons  with  disabilities  are  aware 
of  this  notice,  FSIS  will  cmnoimce  it  and 
provide  copies  of  this  Federal  Register 
publication  in  the  FSIS  Constituent 
Update.  FSIS  provides  a  weekly  FSIS 
Constituent  Update,  which  is 
communicated  via  fax  to  over  300 
orga^zations  and  individuals.  In 
addition,  the  update  is  available  on-line 
through  the  FSIS  web  page  located  at 
http://wvfw.fsis.usda.gov.  The  update  is 
used  to  provide  information  regarding 
FSIS  policies,  procedures,  regulations. 
Federal  Register  notices,  FSIS  public 
meetings,  recalls  and  any  other  ty]>es  of 
information  that  could  affect  or  would 
be  of  interest  to  our  constituents/ 
stakeholders.  The  constituent  fax  list 
consists  of  industry,  trade,  and  farm 
groups,  consumer  interest  groups,  allied 
healUi  professionals,  scientific 
professionals,  and  other  individuals  that 
have  requested  to  be  included.  Through 
these  various  channels,  FSIS  is  able  to 
provide  information  to  a  much  broader, 
more  diverse  audience.  For  more 
information  and  to  be  added  to  the 
constituent  fax  list,  fax  your  request  to 
the  Congressional  and  Public  AJtfairs 
Office,  at  (202)  720-5704. 

Done  at  Washington,  DC  on:  January  22, 
2001. 

F.  Edward  Scarbrough, 

U.S.  Manager  for  Codex  Alimentarius. 
[FR  Doc.  01-2575  Filed  1-29-01;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

National  Urban  and  Community 
Forestry  Advisory  Council;  Notice  of 
Meeting 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  National  Urban  and 
Conmnmity  Forestry  Advisory  Council 
will  meet  in  Tucson,  Arizona,  February 
15-17,  2001.  The  purpose  of  the 
meeting  is  to  discuss  emerging  issues  in 
urban  and  community  forestry. 
DATES:  The  meeting  will  be  held 
February  15-17,  2001.  A  tour  of  local 
projects  will  be  held  on  February  15 
from  9:00  a.m.  to  5:00  p.m. 


ADDRESSES:  The  meeting  will  be  held  at 
the  InnSuites,  475  North  Granada, 
Tucson,  Arizona.  Individuals  who  wish 
to  speak  at  the  meeting  or  to  propose 
agenda  items  must  send  their  names  and 
proposals  to  Suzanne  M.  del  Villar, 
Executive  Assistant,  National  Urban  and 
Community  Forestry  Advisory  Council, 
20628  Diane  Drive,  Sonora,  CA  95370. 
Individuals  also  may  fax  thefr  names 
and  proposed  agenda  items  to  (209) 
536-9089. 

FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  M.  del  Villar,  Cooperative 
Forestry  Staff,  (209)  536-9201. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  is  open  to  the  public.  Council 
discussion  is  limited  to  Forest  Service 
staff  and  Council  members.  However, 
persons  who  wish  to  bring  urban  and 
community  forestry  matters  to  the 
attention  of  the  Council  may  file  written 
statements  with  th^  Coimcil  staff  before 
or  after  the  meeting.  Public  input 
sessions  will  be  provided  and 
individuals  who  made  written  requests 
by  February  9  will  have  the  opportxinity 
to  address  the  Coimcil  at  those  sessions. 

Dated:  January  24,  2001. 
Robin  L.  Thompson, 

Acting  Deputy  Chief,  State  and  Private 

Forestry. 

(FR  Doc.  01-250^  Filed  1-29-01;  8:45  am) 

BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  U.S.  Census  Bureau. 

Title:  2001  Panel  of  the  Survey  of 
Income  and  Program  Participation, 
Wave  2  Topical  Modules. 

Form  Number(s):  SIPP/CAPI 
Automated  Instrument,  SIPP  21205(L) 
Director's  Letter. 

Agency  Approval  Number:  0607- 
0875. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  80,635  hours. 

Number  of  Respondents:  78,750. 

Avg  Hours  Per  Response:  30  minutes. 

Needs  and  Uses:  The  U.S.  Census 
Bureau  requests  authorization  from  the 
Office  of  Management  and  Budget 
(OMB)  to  conduct  the  Wave  2  Topical 
Module  interview  for  the  2001  Panel  of 
the  Survey  of  Income  and  Program 
Participation  (SIPP).  We  also  request 
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approval  for  a  few  replacement 
questions  in  the  reinterview  instrument. 
The  core  SIPP  instrument.  Wave  1 
topical  modules,  and  reinterview 
instrument  were  cleared  previously.  The 
reinterview  instrument  will  be  used  for 
quality  control  purposes.  We  are  also 
seeking  continued  clearance  for  the 
SIPP  Methods  Panel  instrument  field 
testing  to  be  conducted  in  June  emd  July 
2001.  The  test  targets  SIPP  Wave  1  items 
and  sections  that  require  thorough  and 
rigorous  testing  in  order  to  improve  the 
quality  of  core  data.  The  experiment  is 
conducted  imder  the  direction  of  the 
Methods  Panel  Team,  which  is 
committed  to  delivering  an  improved 
and  less  burdensome  instrument  for  use 
in  the  2004  SIPP  Panel. 

The  SIPP  is  designed  as  a  continuing 
series  of  national  panels  of  interviewed 
households  that  are  introduced  every 
few  years,  with  each  panel  having 
durations  of  3  to  4  years.  The  2001  SIPP 
Panel  is  scheduled  for  three  years  and 
will  include  nine  waves  beginning 
February  1.  2001. 

The  survey  is  molded  around  a 
central  "core"  of  labor  force  and  income 
questions  that  remain  fixed  throughout 
the  life  of  a  panel.  The  core  is 
supplemented  with  questions  designed 
to  answer  specific  needs.  These 
supplemental  questions  are  included 
with  the  core  and  are  referred  to  as 
"topical  modules."  The  topical  modules 
for  the  2001  Panel  Wave  2  are  Work 
Disability  History,  Education  and 
Training  History,  Marital  History, 
Fertility  History,  Migration  History,  and 
Household  Relationships.  Wave  2 
interviews  will  be  conducted  from  Jime 
through  September  2001. 

Data  provided  by  the  SIPP  are  being 
used  by  economic  policymakers,  the 
Congress,  state  and  local  governments, 
and  Federal  agencies  that  administer 
social  welfare  or  transfer  payment 
programs,  such  as  the  Department  of 
Health  and  Human  Services  and  the 
Department  of  Agriculture.  The  SIPP 
represents  a  source  of  information  for  a 
wide  variety  of  topics  and  allows 
information  for  separate  topics  to  be 
integrated  to  form  a  single  and  unified 
database  so  that  the  interaction  between 
tax,  transfer,  and  other  government  and 
private  policies  can  be  examined. 
Government  domestic  policy 
formulators  depend  heiavily  upon  the 
SIPP  information  concerning  the 
distribution  of  income  received  directly 
as  money  or  indirectly  as  in-kind 
benefits  and  the  effect  of  tax  and 
transfer  programs  on  this  distribution. 
They  also  need  improved  and  expanded 
data  on  the  income  and  general 
economic  and  financial  situation  of  the 
U.S.  population.  The  SIPP  has  provided 


these  kinds  of  data  on  a  continuing  basis 
since  1983,  permitting  levels  of 
economic  well-being  and  changes  in 
these  levelslo  be  measured  over  time. 

Affected  Public:  Individuals  or 
households. 

Frequency:  Every  4  months. 

Respondent's  Obligation:  Voluntary. 

Legal  Authority:  Title  13  USC,  Section 
182. 

OMS  Desk  Officer:  Susan  Schechter, 
(202) 395-5103. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Clayton, 
Departmental  Forms  Clearance  Officer, 
(202)  482-3129,  Department  of 
Commerce,  room  6086,  14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230  (or  via  the  Internet  at 
mclayton@doc  .gov) . 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Susan  Schechter,  OMB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  lanuary  25,  2001. 
Madeleine  Clajrton, 

Departmental  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer. 
(FR  Doc.  01-2574  Filed  1-29-01:  8:45  am] 
MLLMQ  CODE  3610-07-P 


DEPARTMENT  OF  COMMERCE 

Census  Bureau 

2002  Economic  Census  Covering  the 
Retaii  Trade  and  Accommodation  and 
Food  Services  Sectors 

action:  Proposed  collection,  comment 
request. 

SUyMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.G. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  March  30,  2001. 
ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clayton,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  6086, 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230  (or  via  the  Internet  at 
mclayton@doc.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 


copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Fay  Dorsett,  U.  S.  Census 
Bureau,  Room  2679,  Building  3,  -^ 

Washington  DC  20233-0001  (301-457- 
2687  or  via  the  Internet  at 
fdorsett@census.gov). 

SUPPLEMENTARY  INFORMATION: 
I.  Abstract 

The  economic  census,  conducted 
under  authority  of  Title  13,  United 
States  Code  (U.S.C),  is  the  primarf 
source  of  facts  about  the  structure  and 
functioning  of  the  Nation's  economy. 
Economic  statistics  serve  as  part  of  the 
framework  for  the  national  accounts  and 
provide  essential  information  for 
government,  business,  and  the  general 
public.  Economic  data  are  the  Census 
Bureau's  primary  program  commitment 
diuing  nondecennial  census  years.  The 
2002  Economic  Census  covering  retail 
trade  and  accommodation  and  food 
services  sectors  (as  defined  by  the  North 
American  Industry  Classification 
System  (NAICS))  will  measure  the 
economic  activity  of  more  than  1 .6 
million  establishments.  The  information 
collected  will  produce  basic  statistics  by 
kind  of  business  on  the  number  of 
establishments,  sales,  payroll,  and 
employment.  It  will  also  yield  a  variety 
of  subject  statistics,  including  sales  by 
merchandise  line,  sales  by  class  of 
customer,  and  other  industry-specific 
measures.  Primary  strategies  for 
reducing  burden  in  Census  Bureau 
economic  data  collections  are  to 
increase  electronic  reporting  through 
broader  use  of  computerized  self- 
administered  census  questionnaires,  on- 
line questionnaires,  and  other  electronic 
data  collection  methods. 

n.  Method  of  CoUection 

A.  Mail  Selection  Procedures 

The  retail  trade  and  accommodation 
and  food  services  sectors  of  the 
economic  census  will  select 
establishments  for  their  mail  canvasses 
from  the  Census  Bureau's  Business 
Register.  To  be  eligible  for  selection,  an 
establishment  will  be  required  to  satisfy 
the  following  conditions:  (i)  it  must  be 
classified  in  the  retail  trade  or 
accommodation  and  food  services 
sector;  (ii)  it  must  be  an  active  operating 
establishment  of  a  multi-establishment 
firm  (i.e.,  a  firm  that  operates  at  more 
than  one  physical  location),  or  it  must 
be  a  single-establishment  firm  with 
payroll  (i.e.,  a  firm  operating  at  only  one 
physical  location);  and  (iii)  it  must  be 
located  in  one  of  the  50  states  or  the 
District  of  Columbia.  Mail  selection 
procedures  will  distinguish  the 
following  groups  of  establishments: 
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1.  Establishments  of  Multi- 
Establishment  Firms 

Selection  procedm«s  will  assign  all 
active  operating  establishments  of 
multi-establishment  firms  to  the  mail 
component  of  the  potential  respondent 
universe.  We  estimate  that  the  2002 
Economic  Census  mail  canvasses  for  the 
retail  trade  and  accommodation  and 
food  services  sectors  will  include 
approximately  630,000  establishments 
of  multi-establishment  firms. 

2.  Single-Establishment  Firms  With 
Payroll 

As  an  initial  step  in  the  selection 
process,  we  will  conduct  a  study  of  the 
potential  respondent  universe.  'This 
study  will  produce  a  set  of  industry- 
specific  payroll  cutoffs  that  we  will  use 
to  distinguish  large  versus  small  single- 
establishment  firms  within  each 
industry  or  kind  of  business.  This 
payroll  size  distinction  will  affect 
selection  as  follows: 

(a)  Large  Single-Establishment  Firms 

Selection  procedures  will  assign 
single-establishment  firms  having 
aimualized  payroll  (from  Federal 
administrative  records)  that  equals  or 
exceeds  the  cutoff  for  their  industry  to 
the  mail  component  of  the  potential 
respondent  universe.  We  estimate  that 
the  2002  Economic  Census  mail 
canvasses  for  the  retail  trade  and 
accommodation  and  food  services 
sectors  will  include  approximately 
482,000  large  single-establishment 
firms. 

(b)  Small  Single-Establishment  Firms 

Selection  procedures  will  assign  a 
sample  of  single-establishment  firms 
having  annualized  payroll  below  the 
cutoff  for  their  industry  to  the  mail 
component  of  the  potential  respondent 
universe.  Sampling  strata  and 
corresponding  probabilities  of  selection 
will  be  determined  by  a  study  of  the 
potential  respondent  universe 
conducted  shortly  before  mail  selection 
operations  begin.  We  estimate  that  the 
2002  Economic  Census  mail  canvasses 
for  the  retail  trade  and  accommodation 
and  food  services  sectors  will  include 
approximately  114,000  small  single- 
establishment  firms  selected  in  this 
sample. 

All  remaining  single-establishment 
firms  with  payroll  will  be  represented  in 
the  census  by  data  from  Federal 
administrative  records.  Generally,  we 
will  not  include  these  small  employers 
in  the  census  mail  canvasses.  However, 
administrative  records  sometimes  have 
fundamental  industry  classification 
deficiencies  that  make  them  unsuitable 
for  use  in  producing  detailed  industry 


statistics  by  geographic  area.  When  we 
find  such  a  deficiency,  we  will  mail  the 
firm  a  census  classification  form.  We 
estimate  that  the  2002  Economic  Census 
mail  canvasses  for  the  retail  trade  and 
accommodation  and  food  services 
sectors  will  include  approximately 
387,000  small  single-establishment 
firms  that  receive  these  forms. 

in.Data 

OMB  Number:  Not  available. 

Form  Number:  The  33  standard  and 
seven  classification  forms  used  to 
collect  information  from  businesses  in 
these  sectors  of  the  Economic  census  are 
tailored  to  specific  business  practices 
and  are  too  numerous  to  list  separately 
in  this  notice.  Requests  for  information 
on  the  proposed  content  of  the  forms 
should  be  directed  to  Fay  Dorsett,  U.S. 
Census  Bureau,  Room  2679,  Building  3, 
Washington  DC  20233-0001  (301-457- 
2687  or  via  the  Internet  at 
fdorsett@census.gov). 

Type  of  Review:  Regular  review. 

Affected  Public:  State  or  local 
governments,  businesses,  or  other  for 
profit  or  non-profit  institutions  or 
organizations. 

Estimated  Number  of  Respondents: 
Retail  Trade  (Standard  Form)— 838,000 
Retail  Trade  (Classification  Form) — 

169,000 
Accommodation  and  Food  Services 

(Standard  Form)— 386,000 
Accommodation  and  Food  Services 

(Classification  Form) — 218,000 
Total— 1,611,000 

Estimated  Time  Per  Response: 
Retail  Trade  (Standard  Form)— 1.00 

hours 
Retail  Trade  (Classification  Form) — .20 

hours 
Accommodation  and  Food  Services 

(Standard  Form) — .95  hoiu^ 
Accommodation  and  Food  Services 

(Classification  Form) — .20  hours 

Estimated  Total  Annual  Burden 
Hours: 

Retail  Trade  (Standard  Form)— 838,000 
Retail  Trade  (Classification  Form) — 

33,800 
Accommodation  and  Food  Services 

(Standard  Form)— 366,700 
Accommodation  and  Food  Services 

(Classification  Form) — 43,600 
Total— 1,282,100 

Estimated  Total  Annual  Cost: 
Retail  Trade  (Standard  Form) — 

$12,838,160 
Retail  Trade  (Classification  Form) — 

$517,816 
Accommodation  and  Food  Services 

(Standard  Form)— $5,617,844 
Accommodation  and  Food  Services 

(Classification  Form) — $667,952 
Total— $19,641,772 


Respondent's  Obligation:  Mandatory. 
Legal  Authority:  Title  13.  USC, 
Sections  131  and  224. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  January  22.  2001. 
Madeleine  Clayton, 

Departmental  Fonns  Clearance  Officer.  Office 

of  the  Chief  Information  Officer. 

[FR  Doc.  01-2514  Filed  l-2»-01;  8:45  am] 

BILLMQ  CODE  3510-07-P 


DEPARTMENT  OF  COMMERCE 

Census  Bureau 

2002  Economic  Census  Covering  the 
Wholesale  Trade  Sector 

action:  Proposed  collection,  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  April  2,  2001. 
ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clayton,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  6086,  14th  and 
Constitution  Avenue,  NW.  Washington, 
DC  20230  (or  via  the  Internet  at 
mclayton@doc  .gov) . 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
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copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Donna  Hambric,  U.S. 
Census  Bureau,  Room  2682,  Building  3, 
Washington  DC  20233-0001  (301-457- 
2725  or  via  the  Internet  at 
doniia.lee.hambric@census.gov). 

SUPPLEMENTARY  MFOmiATION: 

I.  Abstract 

The  economic  census,  conducted 
imder  authority  of  Title  13,  United 
States  Code  (USC),  is  the  primary  soiut:e 
of  facts  about  the  structure  and 
functioning  of  the  Nation's  economy. 
Economic  statistics  serve  as  part  of  the 
firamework  for  the  national  accounts  and 
provide  essential  information  for 
government,  business,  and  the  general 
public.  Economic  data  are  the  Census 
Bureau's  primary  program  commitment 
during  nondecennial  census  years.  The 
2002  EcoQomic  Census  covering  the 
wholesale  trade  sector  (as  defined  by  the 
North  American  Industry  Classification 
System  (NAICS))  will  measure  the 
economic  activity  of  more  than  480,000 
establishments.  The  information 
collected  will  produce  basic  statistics  by 
kind  of  business  on  the  number  of 
establishments,  sales,  payroll,  and 
employment.  It  will  also  yield  a  variety 
of  subject  statistics,  including  sales  by 
commodity  line,  sales  by  class  of 
customer,  and  other  industry-specific 
measures.  Primary  strategies  for 
reducing  burden  in  Census  Bureau 
economic  data  collections  are  to 
increase  electronic  reporting  through 
broader  use  of  computerized  self- 
administered  census  questionnaires,  on- 
line questionnaires,  spreadsheet 
reporting,  and  other  electronic  data 
collection  methods. 

n.  Method  of  Collectioii 

h4ail  Selection  Procedures 

The  wholesale  trade  sector  of  the 
economic  census  will  select 
establishments  for  its  mail  canvass  firom 
the  Census  Bureau's  Business  Register. 
To  be  eligible  for  selection,  an 
establishment  will  be  required  to  satisfy 
the  following  conditions:  (i)  it  must  be 
classified  in  the  wholesale  trade  sector; 
(ii)  it  must  be  an  active  operating 
establishment  of  a  multi-establishment 
firm  (i.e.,  a  firm  that  operates  at  more 
than  one  physical  location),  or  it  must 
be  a  single-estabUshment  firm  with 
payroll  (i.e.,  a  firm  operating  at  only  one 
physical  location);  and  (iii)  it  must  be 
located  in  one  of  the  50  states  or  the 
EKstrict  of  Columbia.  Mail  selection 
procedures  will  distinguish  the 
following  groups  of  establishments: 


1.  Establishments  of  Multi- 
Establishment  Firms 

Selection  procedures  will  assign  all 
active  operating  establishments  of 
multi-establishment  firms  to  the  mail 
component  of  the  potential  respondent 
universe.  We  estimate  that  the  2002 
Economic  Census  mail  canvass  for  the 
wholesale  trade  sector  will  include 
approximately  124,800  establishments 
of  multi-establishment  firms. 

2.  Single-Establishment  Firms  With 
Payroll 

Selection  procediues  will  assign  all 
single-establishment  firms  having 
annualized  payroll  {bom  Federal 
administrative  records)  to  the  mail 
component  of  the  potential  respondent 
universe.  We  estimate  that  the  2002 
Economic  Census  mail  canvass  for  the 
wholesale  trade  sector  will  include 
approximately  355,200  establishments 
of  single-establishment  firms. 

m.  DaU 

OMB  Number:  Not  available. 

Form  Number:  The  40  standard  forms 
used  to  collect  information  from 
businesses  in  this  sector  of  the 
Economic  Census  are  tailored  to  specific 
business  practices  and  are  too  numerous 
to  list  separately  in  this  notice.  Requests 
for  information  on  the  proposed  content 
of  the  forms  should  be  directed  to 
Donna  Hambric,  U.S.  Census  Bureau, 
Room  2682,  Building  3,  Washington  DC 
20233-0001  (301-457-2725  or  via  the 
Internet  at 
donna.lee.hambric@census.gov). 

Type  of  Review:  Regular  review. 

Affected  Public:  State  or  local 
governments,  businesses,  or  other  for 
profit  or  non-profit  institutions  or 
organizations. 

Estimated  Number  of  Respondents: 
480,000. 

Estimated  Time  Per  Response:  1.50 
hours. 

Estimated  Total  Annual  Burden 
Hours:  720.000  hours. 

Estimated  Total  Annual  Cost: 
$11,030,400. 

Respondent's  Obligation:  Mandatory. 

tega7  ^ut/jori<y;  Title  13.  U.S.C. 
Sections  131  and  224. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 


collected;  and  (d)  ways  to  minimize  the 
buirden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  siunmarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  January  22,  2001. 
Madeleine  Clayton, 

Departmental  Forms  Clearance  Officer,  Office 
of  the  Chief  In  formation  Officer. 
[PR  Doc.  01-2515  Filed  1-29-01;  8:45  am] 

BILUNO  CODE  3S10-07-P 


DEPARTMENT  OF  COMMERCE 

Census  Bureau 

2002  Economic  Canstjs  Construction 
Sector  Refils  Survey 

ACTION:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  April  2,  2001. 
ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clayton,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  6086, 14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230  (or  via  the  Internet  at 
mclayton@doc.gov) . 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  shoidd 
be  directed  to  James  E.  Kristoff,  Bureau 
of  the  Census,  Room  2129.  Building  4, 
Washington,  DC  20233-6100,  and  301- 
457-4631  or  email  at 
James.E.Kristofi@census.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  Abstract 

The  Census  Bureau  is  the  preeminent 
collector  of  timely,  relevant  and  quality 
data  about  the  people  and  economy  of 
the  United  States.  Economic  data  are  the 
Census  Bureau's  primary  program 
commitment  during  non-decennial 


census  years.  The  economic  census, 
conducted  under  authority  of  Title  13 
U.S.C,  is  the  primary  source  of  facts 
about  the  structure  and  functioning  of 
the  Nation's  economy  and  feat\u«s 
unique  industry  and  geographic  detail. 
Economic  census  statistics  serve  as  part 
of  the  framework  for  the  national 
accounts  and  provide  essential 
information  for  government,  business 
and  the  general  public. 

The  2002  North  American  Industry 
Classification  System  (NAICS)  will 
introduce  a  major  revision  to  the 
construction  sector.  In  order  to  update 
the  2002  Economic  Census  mailing  list, 
the  Census  Bureau  must  collect 
additional  information  firom  select^ 
construction  businesses.  This 
information  will  permit  us  to  introduce 
an  efficient  sample,  minimising  the 
reporting  burden  we  impose  on    ' 
construction  establishments. 

These  changes  to  NAICS  for  the 
construction  sector  will  be  implemented 
in  the  2002  Economic  Census.  The 
failure  to  collect  this  additional 
classification  information  prior  to  the 
economic  census  would  substantially 
increase  the  number  of  sampled 
construction  establishments,  result  in 
many  businesses  receiving  the  incorrect 
form,  and  jeopardize  the  Census 
Bureau's  ability  to  implement  NAICS  in 
the  economic  census. 
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n.  Method  of  Collection 

The  Census  Bureau  will  mail  out 
Form  NC-9926  to  the  following  groups 
of  establishments:  (1)  any  single  unit 
construction  establishment  that  is  only 
partially  coded  or  (2)  any  single  unit 
construction  establishment  that  is 
currently  classified  in  a  NAICS  industry 
that  will  be  split  into  two  or  more 
NAICS  industries  for  the  2002  Economic 
Census. 

The  form  will  contain  a  list  of  codes 
and  descriptions  describing  diverse 
construction  activities.  Respondents 
simply  check  the  box  that  best  describes 
their  business  activity  or  describe  their 
business  activity  if  no  box  is 
appropriate. 

m.  Data 

OMB  Number:  Not  Available. 

Form  Number:  NC-9926. 

Type  of  Review:  Regular  Review. 

Affected  Public:  Businesses  or  Other 
for  Profit  Organizations,  Small 
Businesses  or  Organizations,  Non-profit 
Institutions,  and  State  or  Local 
Governments. 

Estimated  Number  of  Respondents: 
150,000. 

Estimated  Time  Per  Response:  5 
minutes. 


Estimated  Total  Annual  Burden 
Hours:  12,500  hours. 

Estimated  Total  Annual  Cost: 
$190,000. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  January  23,  2001. 
Madeleine  Clayton, 

Departmental  Forms  Clearance  Officer. 
[PR  Doc.  01-2525  Filed  1-29-01;  8:45  am] 

BHJJNG  COOE  381(M>7-P 


DEPARTMENT  OF  COMMERCE 

Census  Bureau 

2002  Economic  Census  General  Reflie 
Survey 

ACTION:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  April  2,  2001. 
ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clayton,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  6086, 14th  and 
Constitution  Avenue,  NW.,  Washington. 
DC  20230  (pr  via  the  hitemet  at 
mclayton@doc.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 


copies  of  the  information  collection 
instrument(s)  and  instructions  shoiUd 
be  directed  to  James  E.  Kristoff.  Bureau 
of  the  Census,  Room  2129,  Building  4, 
Washington,  DC  20233-6100,  and  301- 
457-4631  or  email  at 
Jame8.E.Kristoff@cen8U8.gov. 
SUPPLEMENTARY  INFORMATION: 
I.  Abstract 

The  Census  Bureau  is  the  preeminent 
collector  of  timely,  relevant  and  quality 
data  about  the  people  and  economy  of 
the  United  States.  Economic  data  are  the 
Census  Bureau's  primary  program 
commitment  during  non-decennial 
census  years.  The  economic  census, 
conducted  under  authority  of  Title  13 
U.S.C,  is  the  primary  source  of  facts 
about  the  structure  and  functioning  of 
the  Nation's  economy  and  features 
unique  industry  and  geographic  detail. 
Economic  census  statistics  serve  as  part 
of  the  framework  for  the  national 
accounts  and  provide  essential 
information  for  government,  business 
and  the  general  public. 

This  data. collection,  Form  NC-9923  is 
designed  to  collect  information  needed 
to  assign  an  appropriate  NAICS  industry 
classification.  This  form  will  be  mailed 
to:  (1)  establishments  with  a  significant 
amount  of  receipts  but  without  payroll, 
(2)  new  businesses  with  large  amounts 
of  payroll  but  with  little  or  no  industry 
classification  information,  and  (3) 
establishments  misclassified  as  farms 
but  reporting  large  amounts  of  non-farm 
payroU.  Establishments  with  significant 
amoimts  of  receipts  but  without  payroll 
are  normally  excluded  from  the 
economic  census.  This  data  collection 
will  not  only  determine  accurate  NAICS 
classifications,  but  will  also  identify 
whether  or  not  these  establishments 
have  paid  employees. 

New  businesses  are  assigned  industry 
classifications  by  the  Social  Security 
Administration  (SSA).  However,  many 
of  these  businesses  do  not  provide 
sufficient  information  to  assign  an 
industry  code.  This  refile  operation  will 
ensiu*  a  proper  NAICS  classification 
assignment,  ensuring  that  an 
appropriate  economic  census 
questionnaire  is  mailed  to  all 
businesses. 

Finally,  establishments  currenUy 
classified  as  farms  and  reporting 
substantial  amounts  of  non-farm  payroll 
may  be  misclassified  and  excluded  from 
the  2002  Economic  Census.  This  refile 
operation  will  identify  the  appropriate 
NAICS  classification  for  these 
estabUshments  and  determine  whether 
or  not  these  establishments  are  in  scope 
of  the  2002  Economic  Census. 

In  addition  to  the  NC-9923  form, 
these  establishments  will  also  receive  a 
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new  Company  Affiliation/Locations  of 
Operation  Flyer.  This  flyer  will  allow 
the  Census  Bureau  to  identify 
companies  that  operate  multiple 
locations  prior  to  the  2002  Economic 
Census  mailout.  This  form  will  be  tested 
and  evaluated  and,  if  effective,  will  be 
used  in  the  2002  Economic  Census. 

The  Census  Bureau  is  not  requesting 
any  economic  data  in  this  collection. 
The  collection  of  this  NAICS 
information  will  greatly  reduce 
processing  costs  and  ease  reporting 
burden  for  the  2002  Economic  Census 
data  collection. 

n.  Method  of  Collection 

The  Census  Bureau  will  mail  out 
Form  NC-9923  to  the  following  groups: 
(1)  large  establishments  without  a 
detailed  NAICS  classification,  (2) 
establishments  with  significant  receipts 
but  without  payroll,  and  (3) 
establishments  ciirrently  classified  as 
farms  with  substantial  amounts  of  non- 
ferm  payroll. 

The  form  will  contain  a  list  of  codes 
and  descriptions  describing  business 
activities.  Respondents  simply  check 
the  box  that  best  describes  their 
business  activity  or  describe  their 
business  activity  if  no  box  is 
appropriate. 

The  Company  Affiliation  flyer  will 
ask  the  respondent  to  indicate  if  they 
are  part  of  or  ovfo.  another  company.  If 
the  respondent  indicates  it  is  part  of  or 
owns  another  company,  the  Census 
Bureau  will  link  those  establishments 
prior  to  the  mailout  of  the  2002 
Economic  Census. 

m.  Data 

OMB  Number:  Not  Available. 

Fonn  Number.  NC-9923,  Company 
Affiliation/Locations  of  Operation  Flyer. 

Type  of  Review:  Regular  Review. 

Affected  Public:  Businesses  or  Other 
for  Profit  Organizations,  Small 
Businesses  or  Organizations,  Non-profit 
Institutions,  State  or  Local 
Governments,  and  Farms. 

Estimated  Number  of  Respondents: 
200,000. 

Estimated  Time  Per  Response:  10 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  33,333  ho\u«. 

Estimated  Total  Annual  Cost: 
$506,662 

rv.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 


(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Conunents  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  January  23,  2001. 
Madeleine  Clayton, 
Departmental  Forms  Clearance  Officer. 
[FR  Doc.  01-2526  Filed  1-29-01;  8:45  am] 

BHJJNG  CODE  351»-07-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Sensors  and  Instrumentation 
Technical  Advisory  Committee;  Notice 
of  Partially  Closed  Meeting 

The  Sensors  and  Instrumentation 
Technical  Advisory  Committee  wiU 
meet  on  February  13.  2001,  9:30  a.m.,  in 
the  Herbert  C.  Hoover  Building,  Room 
3884, 14th  Street  between  Constitution 
and  Peimsylvania  Avenues,  N.W., 
Washington,  D.C.  The  Committee 
advises  the  Office  of  the  Assistant 
Secretary  for  Export  Administration  on 
technical  questions  that  affect  the  level 
of  export  controls  applicable  to  sensors 
and  instrumentation  equipment  and 
technology. 

Agenda 

Public  Session 

1.  Opening  remarks  by  the  Chairman. 

2.  Follow-up  from  previous  meeting. 

3.  Laser  topics. 

4.  Infrared  Imaging  topics. 

5.  Biueau  of  Export  Administration 

organization. 

6.  Presentation  of  papers  or  comments 

by  the  public. 

7.  New  business. 

Closed  Session 

8.  Discussion  of  matters  properly 

classified  imder  Executive  Order 
12958,  dealing  with  the  U.S.  export 
control  program  and  strategic 
criteria  related  thereto. 
A  limited  number  of  seats  wall  be 
available  diuing  the  public  session  of 
the  meeting.  Reservations  are  not 
accepted.  To  the  extent  that  time 
permits,  members  of  the  public  may 


present  oral  statements  to  the 
Committee.  The  public  may  submit 
written  statements  at  any  time  before  or 
after  the  meeting.  However,  to  facilitate 
distribution  of  public  presentation 
materials  to  the  Committee  members, 
the  Committee  suggests  that  presenters 
forward  the  public  presentation 
materials  prior  to  the  meeting  date  to 
the  following  address:  Ms.  Lee  Ann 
Carpenter,  OSIES/EA/BXA  MS:  3876. 
U.S.  Department  of  Commerce,  14th  St. 
&  Constitution  Ave.,  N.W.,  Washington. 
D.C.  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  General  Counsel,  formally 
determined  on  December  11,  1999, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended, 
that  the  series  of  meetings  of  the 
Committee  and  of  any  Subcommittees 
thereof,  dealing  with  the  classified 
materials  listed  in  5  U.S.C,  552b(c)(l) 
shall  be  exempt  from  the  provisions 
relating  to  public  meetings  found  in 
section  10(a)(1)  and  10(a)(3),  of  the 
Federal  Advisory  Committee  Act.  The 
remaining  series  of  meetings  or  portions 
thereof  will  be  open  to  the  public. 

A  copy  of  the  Notice  of  lietermination 
to  close  meetings  or  portions  of 
meetings  of  the  Conunittee  is  available 
for  public  inspection  and  copying  in  the 
Central  Reference  and  Records 
hispection  Facility,  Room  6020,  U.S. 
Department  of  Commerce,  Washington, 
D.C.  20230.  For  more  information 
contact  Lee  Aim  Carpenter  on  (202) 
482-2583. 


Dated:  January  23.  2001. 
Lee  Ann  Carpenter, 

Committee  Liaison  Officer 

[FR  Doc.  01-2533  Filed  1-29-01;  8:45  am] 

BNXmQ  COOC  381(KrT-M 

DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  5-2001] 

Foreign-Trade  Zone  26— Atlanta, 
Georgia;  Application  for  Sul»one, 
Roper  Corporation  (Home  Appliances), 
LaFayette,  Georgia 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Georgia  Foreign-Trade 
Zone,  Inc.,  grantee  of  FTZ  26,  requesting 
special-purpose  subzone  status  for  the 
manufactiuring  and  warehousing 
facilities  of  Roper  Corporation  (Roper), 
located  in  LaFayette,  Georgia.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
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Slu),  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  filed 
on  January  22.  2001. 

The  Roper  facility  (116  acres,  1,650 
employees),  is  located  at  1507 
Broomtown  Road,  Lafayette,  Georgia 
(Walker  County).  The  facihty  is  used  lor 
the  manufacturing  and  warehousing  of 
various  types  of  kitchen  ranges  (HTS 
8516.60,  duty-free).  Components  and 
materials  sourced  from  abroad 
(representing  about  20%  of  all  parts 
consiuned  in  manufacturing)  include: 
control  panels,  connectors,  microwave 
oven  modules,  hinges,  and 
thermocouples  (HTS  8302.10,  8516.50, 
8536.69,  8537.10  and  9025.80,  duty  rate 
ranges  from  1.6%  to  3.5%). 

FTZ  procediu^s  would  exempt  Roper 
from  Customs  duty  payments  on  the 
pbreign  components  used  in  export 
production.  On  its  domestic  sales.  Roper 
would  be  able  to  choose  the  duty  rates 
diuing  Customs  entry  procedures  that 
ipply  to  finished  kitchen  ranges  (duty- 
ree)  for  the  foreign  inputs  noted  above. 
The  request  indicates  that  the  savings 
from  FTZ  procedures  would  help 
improve  the  plant's  international 
competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  staff 
has  been  appointed  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  April  2,  2001.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  to  April  16,  2001. 

A  copy  of  the  application  and  the 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
U.S.  Export  Assistance  Center,  Marquis  Two 
Tower,  Suite  200,  285  Peachtree  Center 
Avenue,  NE,  Atlanta,  GA  30303-1229. 
Office  of  the  Executive  Secretary,  Foreign- 
Trade  Zones  Board,  Room  4008,  U.S. 
Department  of  Commerce,  14th  and 
Pennsylvania  Avenue,  NW.,  Washington, 
DC  20230. 

Dated:  January  22.  2001. 
Dennis  PuccinelU, 
Executive  Secretary. 

(FR  Doc.  01-2530  Filed  1-29-01;  8:45  am] 
BlUJNaCOOE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[Order  No.  1142] 

Approval  for  Expanded  Manufacturing 
Authority  (Automotive  Lighting 
Products)  Foreign-Trade  Subzone 
146A,  North  American  Lighting,  inc., 
Flora  and  Salem,  Illinois 

Pursuant  to  its  authority  imder  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  the  Bi-State  Authority, 
grantee  of  Foreign-Trade  2^ne  146 
(Lawrence  County,  Illinois),  has 
requested  authority  on  behalf  of  North 
American  Lighting,  Inc.  (NAL),  operator 
of  FTZ  146A,  at  the  NAL  automotive 
lighting  products  manufacturing 
facilities  in  Flora  and  Salem,  Illinois,  to 
expand  the  scope  of  FTZ  authority  to 
include  new  manufacturing  capacity 
under  FTZ  procedures  and  requesting 
authority  to  expand  the  boimdaries  of 
Subzone  146A  (FTZ  Doc.  22-2000,  filed 
5-30-2000); 

Whereas,  notice  inviting  public 
comment  was  given  in  the  Federal 
.  Register  (65  FR  35603,  6-5-00); 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and  the 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  is  in  the 
public  interest; 

Now  therefore,  the  Board  hereby 
approves  the  request,  subject  to  the  FTZ 
Act  and  the  Board's  regulations, 
including  Section  400.28. 

Signed  at  Washington,  DC,  this  17th  day  of 
lanuary  2001. 

Troy  H.  Cribb, 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Alternate  Chairman.  Foreign- 
Trade  Zones  Board. 

Attest: 

Dennis  PuccinelU, 

Executive  Secretary. 

IFR  Doc.  01-2532  Filed  1-29-01;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  3-2001] 

Foreign-Trade  Zone  490— Newaric  and 
ElizatMth,  New  Jersey;  Expansion  of 
Facilities  and  Manufacturing 
Authority— Subzone  49D,  Merci(  &  Co^ 
Inc.  Plant  (Pharmaceuticals),  Rahway, 
New  Jersey 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Port  Authority  of  New 
York  and  New  Jersey,  grantee  of  FTZ49, 
pursuant  to  §  400.32(b)(1)  of  the  Board's 
regulations  (15  CFR  part  400), 
requesting  on  behalf  of  Merck  &  Co..  Inc. 
(Merck),  to  add  capacity  and  to  expand 
the  scope  of  manufacturing  authority 
imder  zone  procedures  at  Subzone  49D. 
at  the  Merck  pharmaceutical  plant  in 
Rahway.  New  Jersey.  It  was  formally 
filed  on  January  18,  2001. 

Subzone  49D  was  approved  by  the 
Board  in  1995  at  a  single  site  (200  acres, 
2.500.000  sq.  ft..  154  buildings)  located 
at  126  Lincoln  Avenue,  in  Rahway 
(Union  County),  New  Jersey,  some  10 
miles  south  of  Newark.  The  facility 
(4,100  employees)  is  used  to  produce  a 
range  of  human  health  products.  Merck 
is  now  proposing  to  add  8.6  acres  and 
to  expand  existing  buildings  by 
2,540,370  sq.  ft.  The  proposed  subzone 
would  then  include  154  buildings 
consisting  of  5.040,370  sq.  ft.  (a  102% 
increase)  on  208.64  acres. 

The  application  also  requests  to 
expand  the  scope  of  authority  for 
manufactiuing  activity  conducted  imder 
FTZ  procedures  at  Subzone  49D  to 
include  additional  general  categories  of 
inputs  that  have  recently  been  approved 
by  the  Board  for  other  pharmaceutical 
plants.  They  include  chemically  pure 
sugars,  empty  capsules  for 
pharmaceutical  use,  protein 
concentrates,  natural  magnesium 
phosphates  and  carbonates,  gypsum, 
anhydrite  and  plasters,  petroleum  jelly, 
paraffin  and  waxes,  sulfuric  acid,  other 
inorganic  acids  or  compounds  of 
nonmetals,  ammonia,  zinc  oxide, 
titanium  oxides,  fluorides,  chlorates, 
sulfates,  salts  of  oxometallic  acids, 
radioactive  chemical  elements, 
compounds  of  rare  earth  metals,  acyclic 
hydrocarbons,  derivatives  of  phenols  or 
peroxides,  acetals  and  hemiacetals. 
phosphoric  esters  and  their  salts,  diazo- 
compounds,  glands  for  therapeutic  uses, 
wadding,  gauze  and  bandages, 
pharmaceutical  glaze,  hair  preparations, 
lubricating  preparations,  albumins, 
prepared  glues  and  adhesives.  catalytic 
preparations,  diagnostic  or  laboratory 
reagents,  prepared  binders,  acrylic 
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polymers,  self-adhesive  plates  and 
sheets,  other  articles  of  vulcanized 
rubber,  plastic  cases,  cartons,  boxes, 
printed  books,  brochures  and  similar 
printed  matter,  carboys,  bottles,  and 
flasks,  stoppers,  caps,  and  lids, 
aluminum  foil,  tin  plates  and  sheets, 
taps,  cocks  and  valves,  and  medical 
instruments  and  appliances. 

FTZ  procedures  would  exempt  Merck 
from  Customs  duty  payments  on  the 
foreign  components  used  in  export 
activity.  On  its  domestic  sales,  the 
company  would  be  able  to  elect  the  duty 
rates  that  applies  to  finished  products 
(primarily  duty-free  for  finished 
pharmaceuticals  and  up  to  14.2%  for 
intermediates)  for  the  foreign  materials 
noted  above  (duty  rates  ranging  from 
duty-free  to  20%).  The  application 
indicates  that  the  expanded  use  of  FTZ 
procedures  will  help  improve  Merck's 
international  competitiveness. 

The  application  has  requested  review 
under  §  400.32(b)(1)  of  the  FTZ  Board 
regulations  on  the  basis  that  the    . 
proposed  activity  is  the  same,  in  terms 
of  products  involved,  to  activity 
recently  approved  by  the  Board  and 
similar  in  circiunstances. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
.  Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  March  1,  2001.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  fpregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  March  16,  2001). 

Copies  of  the  applications  will  be 
available  for  public  inspection  at  the 
following  locations: 

U.S.  Department  of  Commerce,  Export 
Assistance  Center,  One  Gateway 
Center,  9th  floor,  Newark,  New  Jersey 
07102. 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  Room 
4008,  U.S.  Department  of  Commerce, 
14th  Street  &  Pennsylvania  Avenue, 
NW,  Washington,  DC  20230. 

Dated:  fanuary  18,  2001. 
Dennis  Puccinelli, 

Executive  Secretary. 

[FR  Doc.  01-2512  Filed  1-29-01;  8:45  am] 

BMJJNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  4-2001] 

Foreign-Trade  Zone  24— Wllkee-Barra/ 
Scranton,  Pennsylvania;  Expansion  of 
Facilities  and  Manufacturing 
AuttKN-lty— Subzone  24B.  Merck  &  Co., 
Inc.  Plant  (Pttarmaceutlcals),  Rivereide, 
PA 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Eastern  Distribution 
Center,  Inc.,  grantee  of  FTZ  24,  pursuant 
to  §  400.32(b)(1)  of  the  Board's 
regulations  (15  CFR  part  400), 
requesting  on  behalf  of  Merck  &  Co.,  Inc. 
(Merck),  to  add  capacity  and  to  expand 
the  scope  of  manufacturing  authority 
imder  zone  procedures  at  Subzone  24B, 
at  the  Merck  pharmaceutical  plant  in 
Riverside,  Pennsylvania.  It  was  formally 
filed  on  January  18,  2001. 

Subzone  24B  was  approved  by  the 
Board  in  1994  at  a  single  site  (364  acres, 
650,000  sq.  ft.,  68  bldgs.)  located  at  First 
Street  and  Avenue  C  in.  Riverside 
(Northiunberland  Coimty), 
Pennsylvania,  some  60  miles  southeast 
of  Scranton.  The  facility  (620 
employees)  is  used  to  produce  a  range 
of  human  health  products.  Merck  is  now 
proposing  to  add  50  buildings  and  to 
expand  existing  buildings  for  a  total 
increase  of  592,592  sq.  ft.  The  proposed 
subzone  would  then  include  118  bldgs. 
consisting  of  1,242,592  sq.  ft.  (a  91% 
increase)  on  364  acres. 

The  application  also  requests  to 
expand  the  scope  of  authority  for 
manufacturing  activity  conducted  under 
FTZ  procedures  at  Subzone  24B  to 
include  additional  general  categories  of 
inputs  that  have  recently  been  approved 
by  the  Board  for  other  pharmaceutical 
plants.  They  include  chemically  pure 
sugars,  empty  capsules  for 
pharmaceutical  use,  protein 
concentrates,  natural  magnesium 
phosphates  and  carbonates,  gypsum, 
anhydrite  and  plasters,  petroleum  jelly, 
paraffin  and  waxes,  sulfuric  acid,  other 
inorgsmic  acids  or  compounds  of 
nonmetals,  ammonia,  zinc  oxide, 
titanium  oxides,  fluorides,  chlorates, 
sulfates,  salts  of  oxometallic  acids, 
radioactive  chemical  elements, 
compotmds  of  rare  earth  metals,  acyclic 
hydrocarbons,  derivatives  of  phenols  or 
peroxides,  acetals  and  hemiacetals, 
phosphoric  esters  and  their  salts,  diazo- 
compounds,  glands' for  therapeutic  uses, 
wadding,  gauze  and  bandages, 
pharmaceutical  glaze,  hair  preparations, 
lubricating  preparations,  albumins, 
prepared  glues  and  adhesives,  catalytic 
preparations,  diagnostic  or  laboratory 


reagents,  prepared  binders,  acrylic 
polymers,  self-adhesive  plates  and 
sheets,  other  articles  of  vulcanized 
rubber,  plastic  cases,  cartons,  boxes, 
printed  books,  brochures  and  similar 
printed  matter,  carboys,  bottles,  and 
flasks,  stoppers,  caps,  and  lids, 
aluminum  foil,  tin  plates  and  sheets, 
taps,  cocks  and  valves,  and  medical 
instruments  and  appliances. 

FTZ  procedures  would  exempt  Merck 
from  Customs  duty  payments  on  the 
foreign  components  used  in  export 
activity.  On  its  domestic  sales,  the 
company  would  be  able  to  elect  the  duty 
rates  that  applies  to  finished  products 
(primarily  duty-free  for  finished 
pharmaceuticals  and  up  to  14.2%  for 
intermediates)  for  the  foreign  materials 
noted  above  (duty  rates  ranging  from 
duty-free  to  20%).  The  application 
indicates  that  the  expanded  use  of  FTZ 
procedures  will  help  improve  Merck's 
international  competitiveness. 

The  application  has  requested  review 
under  §  400.32(b)(1)  of  the  FTZ  Board 
regulations  on  thjB  basis  that  the 
proposed  activity  is  the  same,  in  terms 
of  products  involved,  to  activity 
recently  approved  by  the  Board  and 
similar  in  circumstances. 

Public  comment  on  the  application  is 
invited  irom  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  March  1,  2001.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  March  16,  2001). 

Copies  of  the  applications  will  be 
available  for  public  inspection  at  the 
following  locations: 

U.S.  Department  of  Commerce,  Export 
Assistance  Center,  One  Commerce 
Square,  228  Walnut  St.,  850,  P.O.  Box 
11698,  Harrisburg,  Pennsylvania 
17108-1698. 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  Room 
4008,  U.S.  Department  of  Commerce, 
14th  Street  &  Pennsylvania  Avenue, 
NW,  Washington,  DC  20230. 

Dated:  )anuary  18,  2001. 
Dennis  Puccinelli, 

Executive  Secretary. 

|FR  Doc.  01-2513  Filed  1-29-01;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Docket  6-2001] 

Proposed  Foreign-Trade  Zone— 
Amarlilo,  Texas,  Area  Application  and 
Public  Hearing 

I    An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  (FTZ)  Board 
I  |(the  Board)  by  the  City  of  Amarillo, 
Texas,  to  establish  a  general-purpose 
foreign-trade  zone  at  sites  in  the 
Amarillo,  Texas,  area,  within/adjacent 
to  the  Amarillo  Customs  port  of  entry. 
The  application  was  submitted  pursuant 
to  the  provisions  of  the  F*rZ  Act,  as 
amended  (19  U.S.C.  81a-81u),  and  the 
regulations  of  the  Board  (15  CFR  Part 
400).  It  was  formally  filed  on  January 
22,  2001.  The  applicant  is  authorized  to 
make  the  proposal  under  Texas  Revised 
Civil  Statutes  Article  1446.01. 

The  proposed  new  zone  would 
consist  of  sites  serving  Amarillo  and  the 
Texas  High  Plains  region:  Site  1  at  the 
4,000-acre  Amarillo  International 
Airport  and  adjacent  industrial  park 
property,  10801  Airport  Boulevard, 
Amarillo;  Site  2  (6  acres) — Panhandle 
Container  Service  Center,  1201  South 
Johnson  Street,  Amarillo;  Site  3  (345 
acres) — ^Hutchinson  County  Airport  and 
industrial  park,  Va  mile  north  of  the  City 
of  Borger;  Site  4  (68  acres)— Ferguson 
Business  Park,  650  Wilson  Avenue, 
Dumas;  Site  5  (95  acres) — hidustriaJ 
Park  East,  State  Highway  60,  Pampa; 
Site  6  (213  acres)— PEDCO  Park,  Tying 
Avenue,  Pampa;  Site  7  (.52  acres) — 
Donley  site,  Va  block  frt)m  State 
Highway  87,  Tulia;  Site  8  (6  acres)— 
RCD  site,  adjacent  to  the  Burlington 
Northern  Santa  Fe  Railroad  in  the  1000 
block  of  N.  W.  6th  .  Tulia;  Site  9  (10 
acres) — Anderson  site.  State  Highway 
87,  Tulia;  and.  Site  10  (3  acres)- Bivens 
site,  1-27  near  the  intersection  of  State 
Highway  86,  Tulia.  The  proposed  zone 
project  represents  a  joint  effort  by  the 
City  and  the  Amarillo  Economic 
Development  Corporation  to  further 
promote  trade  and  economic 
development  within  Amarillo  and  the 
surroimding  High  Plains  Region.  The 
facilities  are  publicly-owned,  except  for 
Site  2  and  a  few  parcels  within  Site  1, 
and  Site  3  is  part  of  a  Borger/ 
Hutchinson  Coimty  Enterprise  Zone. 

The  application  indicates  a  need  for 
foreign-trade  zone  services  in  the 
Amarillo  area  and  the  Texas  High  Plains 
region.  Several  firms  have  indicated  an 
interest  in  using  zone  procedures  for 
warehousing/ distribution  activities. 
Specific  manufacturing  approvals  are 
not  being  sought  at  this  time.  Requests 


would  be  made  to  the  Board  on  a  case- 
by-case  basis. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

As  part  of  the  investigation,  the 
Commerce  examiner  will  hold  a  public 
hearing  on  February  22, '2001,  at  9:00 
a.m.,  Kritser  Conference  Room,  Second 
Level,  Amarillo  International  Airport 
Terminal,  10801  Airport  Boulevard, 
Amarillo,  Texas  79111. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  April  2,  2001.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  April  16,  2001). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
during  this  time  for  public  inspection  at 
the  following  locations: 
Office  of  the  Assistant  City  Manager, 
City  Hall,  City  of  Amarillo,  509  S.E. 
Seventh  Avenue,  Amarillo,  TX 
79105-1971,  Office  of  the  Executive 
Secretary,  Foreign-Trade  Zones  Board, 
Room  4008,  U.S.  Department  of 
Commerce,  14th  and  Pennsylvania 
Avenue,  NW,  Washington,  DC  20230 
Dated:  January  23,  2001. 
Dennis  Puccinelli, 
Executive  Secretary.    ■ 
[FR  Doc.  01-2529  Filed  1-29-^1;  8:45  am] 

BILUrMS  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Order  No.  1139] 

Grant  of  Authority;  Establishment  of  a 
Foreign-Trade  Zone,  Waco,  Texas 

Pursuant  to  its  authority  under  the  Foreign - 
Trade  Zones  Act  of  June  18, 1934,  as 
amended  (19  U.S.C.  81a-81u),  the  Foreign- 
Trade  Zones  Board  (the  Board)  adopts  the 
following  Order: 

Whereas,  the  Foreign-Trade  Zones  Act 
provides  for  "*  *  *  &e  establishment 
*  *  *  of  foreign-trade  zones  in  ports  of 
entry  of  the  United  States,  to  expedite 
and  encourage  foreign  commerce,  and 
for  other  purposes,"  and  authorizes  the 
Foreign-Trade  Zones  Board  to  grant  to 
qualified  corporations  the  privilege  of 
establishing  foreign-trade  zones  in  or 
adjacent  to  U.S.  Customs  ports  of  entry; 

Whereas,  the  City  of  Waco,  Texas  (the 
Grantee),  has  made  appUcation  to  the 


Board  (FTZ  Docket  8-2000,  filed  3/6/00 
and  amended  on  8/16/00),  requesting 
the  establishment  of  a  foreign-trade  jjone 
at  sites  in  Waco,  Texas,  adjacent  to  the 
Dallas/Fort  Worth  Customs  port  of 
entry; 

Whereas,  notice  inviting  public 
comment  has  been  given  in  the  Federal 
Register  (65  FR  13938,  3/15/00  and  65 
FR  51796,  8/25/00);  and,   * 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and  the 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  is  in  the 
public  interest; 

Now,  Therefore,  the  Board  hereby 
grants  to  the  Grantee  the  privilege  of 
establishing  a  foreign-trade  zone, 
designated  on  the  records  of  the  Board 
as  Foreign-Trade  Zone  No.  246,  at  the 
sites  described  in  the  application,  as 
amended,  and  subject  to  the  Act  and  the 
Board's  regulations,  including  Section 
400.28. 

Signed  at  Washington,  DC,  this  17th  day  of 
January  2001. 

Foreign-Trade  Zones  Board. 
Norman  Y.  Mineta, 

Secretary  of  Commerce,  Chairman  and 
Executive  Officer. 

Attest: 

Dennis  Puccinelli, 

Executive  Secretary. 

[FR  Doc.  01-2531  Filed  1-29-01:  8:45  am) 

BlUJNa  CODE  3S10-OS-P 


DEPARTM^ffT  OF  COMMERCE 

International  Trade  Administration 
[A-580-815  and  A-560-816] 

Certain  Cold-Rolled  Cartion  Steel  Flat 
Products  and  Certain  Corrosion- 
Resistant  CartMMi  Steel  Flat  Products 
From  Korea;  Extension  of  Time  Limit 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  extension  of  time 
limit. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limit  for  the  preliminary  results  of  the 
antidumping  duty  administrative 
reviews  of  Certain  Cold-Rolled  Carbon 
Steel  Flat  Products  &  Certain  Corrosion- 
Resistant  Carbon  Steel  Flat  Products 
&t)m  Korea.  These  reviews  cover  the 
period  August  1, 1999  through  July  31, 
2000. 

EFFECTIVE  DATE:  January  30,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 

Marlene  Hewitt  or  Jim  Doyle,  Office  of 
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AD/CVD  Enforcement,  Group  IE,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Conmierce,  14th  Street  and  Ckinstitution 
Avenue,  NW.,  Washington,  DC; 
telephone  (202)  482-1385  or  482-0159, 
respectively. 

SUPPLEMENTARY  MFORMATION:  Due  to  the 
complexity  of  issues  involved  in  these 
cases,  it  is  not  practicable  to  complete 
these  reviews  within  the  original  time 
limit.  The  Department  is  extending  the 
time  limit  for  completion  of  the 
preliminary  results  from  May  3,  2001  ^ 
imtil  August  31,  2001,  in  accordance 
with  section  751(a)(3)(A)  of  the  Tariff 
Act  of  1930,  as  amended.  See 
memorandum  to  Joseph  A.  Spetrini 
from  Edward  Yang  regarding  the 
extension  of  the  case  deadline.  The  time 
limit  for  the  final  results  would  remain 
at  120  days  after  the  preliminary  results 
are  issued.  This  extension  is  in 
accordance  with  section  751{a)(3KA)  of 
the  Tariff  Act  of  1930,  as  ammded  (19 
U.S.C.  Sec.  1675  (a)(3)(A)). 

Dated:  January  18.  2001. 
JoHph  A.  Spetrini, 

Deputy  Assistant  Secretary,  Enforcement 

GrmipM. 

[FR  Doc.  01-2511  Filed  1-29-01: 8:45  am] 

MJJNQ  COM  3Sie-IM-# 


DEPARTMENT  OF  COMMERCE 
kitematlonal  Trade  Administration 


(A-sao-8121 

Dynamic  Random  Access  Memory 
Ssmiccndiictofs  of  One  Msaahlt  or 
Abova  ("DRAMa")  From  the  RapubNc 
of  Kofva:  Exianalon  of  Time  UmM  for 
Pralmlnary  Raauna  of  Antidumping 
Duty  Adminlatradva  Ravlaw 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  January  30,  2001. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Paige  Rivas  at  (202)  482-0651,  AD/CVD 
Enforcement,  Office  IV,  Group  II,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commmce,  14th  Street  and  Constitution 
Ave,  NW,  Washington,  DC  20230. 

Time  Limits 

Statutory  Time  limits 

Section  751(a)(3)(A)  of  the  Tariff  Act 
of  1930,  as  amended  ("the  Act"), 
requires  the  IDepartment  to  make  a 
preliminary  determination  within  245 
days  after  the  last  day  of  the  anniversary 
month  of  an  order  for  which  a  review 
is  requested  and  a  final  determination 


within  120  days  after  the  date  on  which 
the  preliminary  determination  is 
published.  However,  if  it  is  not 
practicable  to  complete  the  review 
within  these  time  periods,  section 
751(a)(3)(A)  of  the  Act  allows  the 
Department  to  extend  the  time  limit  for 
the  preliminary  determination  to  a 
niairiiTiiim  of  365  days  and  for  the  final 
determination  to  180  days  (or  300  days 
if  the  Department  does  not  extend  the 
time  limit  for  the  preliminary 
determination)  from  the  date  of 
publication  of  the  preliminary 
determination. 

Bacicground 

On  July  7,  2000,  the  Department 
published  a  notice  of  initiation  of 
administrative  review  of  the 
antidumping  duty  order  on  DRAMs 
from  Korea,  covering  the  period  May  1, 
1999,  through  April  30.  2000  (65  FR 
131). 

The  antidumping  dumping  duty  order 
for  DRAMs  bom  Korea  was  revoked, 
pursuant  to  the  sunset  procedures 
established  by  statute,  effective  January 
1,  2000.  See  Dynamic  Random  Access 
Memory  Semiconductors  ("DRAMs")  of 
One  Megabit  and  Above  Fmm  the 
Republic  of  Korea;  Final  Results  of  Full 
Sunset  Review  and  Revocation  of  Order, 
65  FR  1471366  (October  5.  2000). 
However,  we  are  conducting  this  review 
to  cover  sales  of  the  subject 
merchandise  made  in  the  United  States 
by  Hyundai  and  LG  during  the  8-month 
period  from  May  1, 1999,  imtil  the 
effective  date  of  the  revocation, 
December  31, 1999.  The  preliminary 
results  are  currently  due  no  later  than 
January  30,  2001. 

Extension  of  Time  Limit  for  Preliminary 
Results  of  Review 

We  determine  that  it  is  not  practicable 
to  complete  the  preliminary  results  of 
this  review  within  the  original  time 
limit.  Therefore,  the  Department  is 
extending  the  time  limit  for  completion 
of  the  preliminary  results  until  no  later 
than  May  30,  2001.  See  Decision 
Memorandum  from  Thomas  Futtner  to 
Holly  A.  Kuga.  dated  January  10,  2001, 
which  is  on  file  in  the  Central  Records 
Unit,  Room  B-099  of  the  main 
Commerce  building.  We  intend  to  issue 
the  final  results  no  later  than  120  days 
after  the  publication  of  the  preliminary 
results  notice. 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Act  and  19 
CFR  351.213(h)(2). 


Dated:  January  22,  2001. 
Melissa  G.  Skinner, 

Acting  Deputy  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  01-2528  Filed  1-29-01;  8:45  am] 

MLUNQ  C006  3S1IM)6-P 


DEPARTMENT  OF  COMMERCE 
international  Trade  Adminiatration 

(/^-475-818,  A-489-805)  ^ 

Certain  Paata  From  italy  and  Turltay:    . 
Extanaion  of  Preliminary  Reaulta  of 
Antidumping  Duty  Adminiatratlva 
Reviews 

AOENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  January  30,  2001. 
FOR  FURTHER  MFORMATION  CONTACT: 
Cindy  Lai  Robinson  at  (202)  482-3797. 
Office  of  AD/CVD  Enforcement  VI, 
Group  n.  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Ave,  NW, 
Washington,  DC  20230. 

Tlmelimita 

Statutory  Time  Limits 

Section  751(a)(3)(A)  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act),  requires 
the  Department  to  issue  the  preliminary 
results  of  a  review  within  245  days  after 
the  last  day  of  the  anniversary  month  of 
an  order/finding  for  which  a  review  is 
requested  and  the  final  results  within 
120  days  after  the  date  on  which  the 
preliminary  results  are  published. 
However,  if  it  is  not  practicable  to 
complete  the  review  within  that  time 
period,  section  751(a)(3)(A)  of  the  Act 
allows  the  Department  to  extend  the 
time  limit  for  the  preliminary  results  to 
a  maximum  of  365  days  and  for  the  final 
results  to  180  days  (or  300  days  if  the 
Department  does  not  extend  the  time 
limit  for  the  preliminary  results)  from 
the  date  of  the  publication  of  the 
preliminary  results. 

Backgroimd 

On  September  6,  2000,  the 
Department  published  a  notice  of 
initiation  of  the  administrative  reviews 
of  the  antidumping  duty  orders  on 
certain  pasta  from  Italy  and  Turkey, 
covering  the  period  July  1, 1999  to  Juhe 
30,  2000  (65  FR  53980).  The  preliminary 
results  are  currently  due  no  later  than 
April  2,  2001. 

Extension  of  Preliminary  Results  of 
Reviews 

We  determine  that  it  is  not  practicable 
to  complete  the  preliminary  results  of 
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these  reviews  within  the  original  time 
limits.  Therefore,  we  are  extending  the 
time  limits  for  completion  of  the 
preliminary  results  until  no  later  than 
Jime  21,  2001.  See  Decision 
Memorandum  from  Melissa  Skinner  to 
Holly  A.  Kuga,  dated  January  16,  2001, 
which  is  on  file  in  the  Central  Records 
Unit,  B-099  of  the  main  Commerce 
Building.  We  intend  to  issue  the  final 
results  no  later  than  120  days  after  the 
publication  of  the  notice  of  preliminary 
results  of  these  reviews. 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Act. 

Dated:  January  22,  2001. 

Melissa  Skinner, 

Acting  Deputy  Assistant  Secretary  Import 
Administration. 

(FR  Doc.  01-2517  Filed  1-29-01;  8:45  am] 

•LUNQCOOe  3S1(M)S-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[C-533-821,  C-660-«13,  C-791-810,  C-549- 
81«] 

Certain  Hot-Rolled  CartXMi  Steel  Flat 
Products  From  India,  Indoneaia,  South 
Africa,  and  Thailand:  Extension  of 
Time  Limit  for  Preliminary 
Determinations  in  Countervailing  Duty 
Inveatigationa 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  extension  of  time  limit 
for  preliminary  determinations  in 
cx)untervailing  duty  investigations. 

SUMMARY:  The  Departmedt  of  Commerce 
is  extending  the  time  limit  of  the 
preliminary  determinations  in  the 
countervailing  duty  ("CVD") 
investigations  of  certain  hot-rolled 
carbon  steel  flat  products  from  India, 
Indonesia,  South  Africa,  and  Thailand 
from  February  7,  2001  imtil  no  later 
than  March  26,  2001.  This  extension  is 
made  pursuant  to  section  703(c)(1)(B)  of 
the  Tariff  Act  of  1930,  as  amended  by 
the  Uruguay  Roimd  Agreements  Act. 
EFFECTIVE  DATE:  January  30,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Eric 
&eynolds  (India),  at  (202)  482-6071; 
Stephanie  Moore  (Indonesia),  at  (202) 
482-3692;  Sally  Gannon  (South  Africa), 
at  (202)  482-0162;  and  Dana 
Mermelstein  (Thailand),  at  (202)  482- 
1391,  Import  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  N.W., 
Washington.  D.C.  20230. 
SUPPLEMENTARY  INFORMATION: 


Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  ("the 
Act")  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  codified  at  19  CFR  Part  351 
(2000). 

Extension  of  Due  Date  for  Preliminary 
Determinations 

On  December  4,  2000,  the  Department 
of  Commerce  ("the  Department") 
initiated  the  CVD  investigations  of 
certain  hot-rolled  carbon  steel  flat 
products  from  India,  Indonesia,  South 
Africa,  and  Thailand.  See  Notice  of 
Initiation  of  Countervailing  Duty 
Investigations:  Certain  Hot-Rolled 
Carbon  Steel  Flat  Products  From 
Argentina.  India,  Indonesia,  South 
Africa,  and  Thailand,  65  FR  77580 
(December  12,  2000).  Currently,  the 
preliminary  determinations  are  due  no 
later  than  February  7,  2001.  However, 
pursuant  to  section  703(c)(1)(B)  of  the 
Act,  we  have  determined  that  these 
investigations  are  "extraordinarily 
complicated"  and  are  therefore 
extending  the  due  date  for  the 
preliminary  determinations  by  45  days 
to  no  later  than  March  26,  2001. 
Under  section  703(c)(1)(B),  the 
Department  can  extend  the  period  for 
reaching  a  preliminary  determination 
until  not  later  than  the  130th  day  after 
the  date  on  which  the  administering 
authority'initiates  an  investigation  if: 

(B)  the  administering  authority 
concludes  that  the  parties  concerned  are 

cooperating  and  determines  that 
(i)  the  case  is  extraordinarily 

complicated  by  reason  of 
(I)  the  number  and  complexity  of  the 

alleged  countervailable  subsidy 

practices; 
(n)  the  novelty  of  the  issues 

presented; 
(in)  the  need  to  determine  the  extent 

to  which  particular  countervailable 

subsidies  are  used  by  individual 

manufacturers,  producers,  and 

exporters;  or 
(IV)  the  number  of  firms  whose 

activities  must  be  investigated;  and 
(ii)  additional  time  is  necessary  to 

make  the  preliminary  determination. 

Regarding  the  first  requirement,  we  find 

that  in  each  case  all  concerned  parties 

are  cooperating.  Regarding  the  second 

requirement,  we  find  that  each  of  these 

four  cases  is  extraordinarily 

complicated  for  the  following  reasons. 


India 

The  Indian  CVD  investigation  is 
extraordinarily  complicateid  because  of 
the  number  of  firms  whose  activities 
must  be  investigated  and  the  need  to 
determine  the  extent  to  which  particular 
countervailable  subsidies  are  used  by 
individual  manufricturers,  produces, 
and  exporters  in  India.  There  are  five 
producers  which  exported  subject 
merchandise  to  the  United  States  during 
the  period  of  investigation.  In  order  to 
determine  the  extent  to  which  alleged 
countervailable  subsidies  are  used,  a 
large  amount  of  information  must  be 
analyzed  by  the  Department  for  these 
five  companies.  Given  the  time 
constraints  of  this  investigation,  we 
consider  the  information  to  be  analyzed 
for  these  five  companies  to  be 
voluminous. 

Indonesia 

The  Indonesian  CVD  investigation  is 
extraordinarily  complicated  because  of 
the  novelty  of  the  issue  presented  and 
the  need  to  determine  the  extent  to 
which  particular  countervailable 
subsidies  are  used  by  the  producer  of 
the  subject  merchandise  and  its 
subsidiary.  Certain  of  the  alleged 
subsidies,  including  equity  infusions, 
were  provided  by  the  Government  of 
Indonesia  to  a  company  affiUated  with 
the  producer  of  the  subject 
merchandise,  rather  than  to  the 
producer  itself.  Thus,  this  case  presents 
an  unusual  set  of  facts  which  requires 
additional  attention  and  analysis  with 
respect  to  detOTmining  whether  such 
alleged  subsidies  provided  a 
coimtervailable  benefit  to  the  producer 
of  the  subject  merchandise. 

South  Africa 

The  South  African  investigation  is 
extraordinarily  complicated  because  a 
niunber  of  the  alleged  programs  are 
complex  or  novel.  For  example,  the 
Department  must  analyze  complicated 
equity  financing  issues,  involving 
extensive  and  complex  financial 
analysis,  as  well  as  novel  tax  issues, 
including  advanced  depreciation.  In 
addition,  the  Department  is  examining 
whether  one  of  the  companies  was 
"creditworthy"  when  the  government 
provided  equity  and  loans  to  the 
company  (i.e.,  whether  a  private 
investor  would  have  provided  the  types 
of  financing  that  the  government 
provided)  which  demands  that  the 
Department  analyze  significant  amounts 
of  information. 

Thailand 

The  Thai  CVD  investigation  is 
extraordinarily  complicated  because  of 
the  number  and  complexity  of  the 
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alleged  programs.  The  Department 
initiated  on  20  prognuns  in  this 
investigation,  over  half  of  which  have 
never  been  investigated  before.  The 
alleged  subsidies  include  the  types  of 
programs  that  are  among  the  most 
complex  ever  handled  by  the 
Department,  including  government 
direction  of  credit,  debt  restructuring, 
transnational  subsidies,  and  the 
provision  of  electricity  at  preferential 
rates,  among  others. 

Accordingly,  we  deem  these 
investigations  to  be  extraordinarily 
complicated  and  determine,  with  regard 
to  the  third  requirement  noted  above, 
that  additional  time  is  necessary  to 
make  the  preliminary  determinations. 
Therefore,  piu^uant  to  section 
703(c)(1)(B)  of  the  Act,  we  are 
postponing  the  preliminary 
determinations  in  these  investigations  to 
no  later  than  March  26,  2001. 

This  notice  is  published  pursuant  to 
section  703(c)(2)  of  the  Act. 

Dated:  January  18,  2001. 
Troy  H.  Cribb, 

Assistant  Secretary  for  Import 
Administration. 
[FR  Doc.  01-2516  Filed  1-29-01;  8:45  am] 

HLLMOCOOC  3810-OS-P 


DEPARTMENT  OF  COMMERCE 

National  Instttute  of  Standards  and 
Technology 

Advanced  Technology  Program 
Advisory  Committae 

agency:  National  Institute  of  Standards 

and  Technology,  Department  of 

Commerce. 

ACTION:  Notice  of  partially  dosed 

meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  app. 
2,  notice  is  hereby  given  that  the 
Advanced  Technology  Program 
Advisory  Committee,  National  Institute 
of  Standards  and  Technology  (NIST), 
will  meet  Tuesday,  February  13,  2001, 
from  8:30  a.m.  to  4:00  p.m.  The 
Advanced  Technology  Program 
Advisory  Committee  is  composed  of 
eight  members  appointed  by  the 
Director  of  NIST;  who  are  eminent  in 
such  fields  as  business,  research,  new 
product  development,  engineering, 
education.and  management  consulting. 
The  purpose  of  this  meeting  is  to  review 
and  make  recommendations  regarding 
general  policy  for  the  Advanced 
Technology  Program  (ATP),  its 
organization,  its  budget,and  its 
programs  within  the  framework  of 
applicable  national  policies  as  set  forth 


by  the  President  and  the  Congress.  The 
agenda  will  include  an  Update  on  ATP, 
an  NRC  Study  Update,  a  report  on  the 
Program  Off  Site,  a  report  from  the 
Economic  Assessment  Office,  an  Update 
on  New  Competition,  a  discussion  of 
Outreach  Efforts,  and  a  presentation  on 
the  University  Parks  Initiative. 
Discussions  scheduled  to  begin  at  8:30 
a.m.  and  to  end  at  9:30  a.m.  and  to  begin 
at  3:00  p.m.  and  to  end  at  4:00  p.m.  on 
February  13,  2001,  on  the  ATP  budget 
issues  and  staffing  of  positions  vtdll  be 
closed. 

DATES:  The  meeting  will  convene 
February  13,  2001,  at  8:30  a.m.  and  will 
adjourn  at  4:00  p.m.  on  February  13. 
2001. 

ADDRESSES:  The  meeting  will  be  held  at 
the  National  Institute  of  Standards  and 
Technology,  Employees  Lounge, 
Gaithersburg,  Maryland  20899. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janet  R.  Russell,  National  Institute  of 
Standards  and  Technology, 
Gaithersburg,  MD  20899-1004. 
telephone  number  (301)  975-2107, 

SUPPLEMENTARY  MFORMATION:  The 

Acting  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  General  Cotmsel,  formally 
determined  on  January  22,  2001  that 
portions  of  the  meeting  of  the  Advanced 
Technology  Program  Advisory 
Committee  which  involve  discussion  of 
proposed  fimding  of  the  Advanced 
Technology  Program  may  be  closed  in 
accordance  with  5  U.S.C.  552b(c)(9)(B). 
because  those  portions  of  the  meetings 
will  divulge  matters  the  premature 
disclosiue  of  which  would  be  likely  to 
significantly  frustrate  implementation  of 
proposed  agency  actions;  and  that 
portions  of  meetings  which  involve 
discussion  of  staffing  of  positions  in 
ATP  may  be  closed  in  accordance  with 
5  U.S.C.  552b(c)(6),  because  divulging 
information  discussed  in  those  portions 
of  the  meetings  is  likely  to  reveal 
information  of  a  personal  nature  where 
disclosiue  would  constitute  a  clearly 
imwarranted  invasion  of  personal 
privacy. 

Dated:  January  22,  2001. 
Karen  H.  Brown, 

Acting  Director. 

[FR  Doc.  01-2527  Filed  l-2»-01;  8:45  am] 

nUJNG  COOC  3610-1S-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  0122010] 

Southeast  Region  Logbook  Family  of 
Forms 

agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA) 
ACTION:  Proposed  information 
collection;  comment  request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effi}rt  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
DATES:  Written  comments  must  be 
submitted  on  or  before  April  2,  2001. 
ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clayton,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  6086, 14th  and 
Constitution  Avenue  NW,  Washington 
DC  20230  (or  via  Internet  at 
MClayton@doc.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Roberts  Sadler,  Southeast 
Regional  Office,  9721  Executive  Center 
Drive,  St.  Petersburg,  FL  33702  (phone 
727-570-5326). 
SUPPLEMENTARY  INFORMATION: 

L  Abstract 

The  reporting  burden  for  this  fanuly 
of  forms  is  comprised  of  mandatory 
dealer  reporting  and  dockside 
interviews.  Mandatory  dealer  reporting 
is  authorized  under  50  CFR  622.5  and 
635.5  and  is  used  to  monitor  Federally- 
mandated  fishery  quotas.  Doclcside 
interviews  with  fishermen  are  used  to 
collect  biological  data  from  fishing  trips. 
These  data  consist  of  the  measurement 
and  weights  of  fish,  fishing  effort  and 
fishing  area. 

n.  Method  of  Collection 

Mandatory  dealer  reporting  is 
accomplished  with  forms  provided  by 
the  Science  and  Research  Director, 
Southeast  Fisheries  Science  Center. 
Dockside  interviews  are  conducted  on 
site  and  data  are  recorded  by  trained 
Federal  port  agents. 

nLData 

OAffl  A/umber  0648-0013. 
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.  Fonn  Number.  NOAA  Form  88-30. 
Type  of  Review.  Regular  submission. 
Affected  Public:  Business  and  other 
for-profit  organizations  (seafood  dealers 
and  fishermen). 

Estimated  Number  of  Respondents: 
5,500. 

Estimated  Time  Per  Response:  15 
minutes  for  a  dealer  report  in  the  golden 
crab,  red  snapper,  rock  shrimp,  and 
Puerto  Rican  prohibited  coral  fisheries; 
5  additional  minutes  to  fax  or  mail  a  red 
snapper  dealer  report;  5  minutes  for  a 
dealer  report  in  the  snowy  grouper, 
tilefish,  and  mackerel  fisheries;  5 
minutes  for  an  annual  vessel  interview; 
10  minutes  for  other  interviews;  10 
minutes  for  a  dealer  and  vessel  report  in 
the  eastern  Gulf  of  Mexico  runaround 
gill  mackerel  fishery;  8  minutes  for  a 
dealer  report  for  swordfish  and  sharks; 
17  minutes  for  a  swordfish  importer 
report;  and  4.5  minutes  for  a  wreckfish 
dealer  report. 

Estimated  Total  Annual  Burden 
Hours:  3,256. 

Estimated  Total  Annual  Cost  to 
Public  SO. 

tV.  Request  for  Commmts 

Comments  are  invited  on:  (a)  Whether 
lie  proposed  collection  of  information 
.8  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  January  19,  2001." 

Gwrellnar  Banlcs, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  01-2415  Filed  1-29-01;  8:45  am] 

BILUNQ  CODE  3610-32-8 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Evaluation  of  State  Coastal 
Management  Programs  and  National 
Estuarine  Research  Reeerves 

agency:  Office  of  Ocean  and  Coastal 
Resource  Management,  National  Ocean 
Service,  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
DOC. 

ACTION:  Notice  of  availability  of  final 
evaluation  findings 

SUMMARY:  Notice  is  hereby  given  of  the 
availability  of  the  final  evaluation 
findings  for  the  Delaware,  Florida, 
Massachusetts,  New  Hampshire, 
Oregon,  and  Virginia  Coastal 
Management  Programs,  and  the  Elkom 
Slough  (California),  Narragansett  Bay 
(Rhode  Island),  Sapelo  Island  (Georgia), 
and  Tijuana  River  (California)  National 
Estuarine  Research  Reserves  (NERRs). 
Sections  312  and  315  of  the  Coastal 
Zone  Management  Act  of  1972  (CZMA), 
as  amended,  require  a  continuing 
review  of  the  performance  of  coastal 
states  with  respect  to  approval  of  coastal 
management  programs,  and  the 
operation  and  management  of  NERRs. 

The  states  of  Delaware,  Florida, 
Massachusetts,  New  Hampshire,  Oregon 
and  Virginia  were  found  to  be 
implementing  and  enforcing  their 
federally  approved  coastal  management 
programs,  addressing  the  national 
coastal  management  objectives 
identified  in  CZMA  section  303(2)(A)- 
(K),  and  adhering  to  the  programmatic 
terms  of  their  financial  assistance 
awards. 

Elkhom  Slough,  Narragansett  Bay, 
Sapelo  Island,  and  Tijuana  River  NE3lRs 
were  fotmd  to  be  adhering  to 
programmatic  requirements  of  the  NERR 
System.  Copies  of  these  final  evaluation 
findings  may  be  obtained  upon  written 
request  &x)m:  Margo  E.  Jackson,  Deputy 
Director.  Office  of  Ocean  and  Coastal 
Resource  Management,  NOS/NOAA, 
1305  East- West  Highway,  10th  Floor. 
Silver  Spring,  Maryland  20910,  or 
Margo.E.fackson@noaa.gov,  (301)  713- 
3155  Extension  114. 

(Federal  Domestic  Assistance  Catalog  11.419. 
Coastal  Zone  Management  Program 
Administration.) 

Capt.  Ted  Lillestolen. 

Deputy  Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  Management. 
[FR  Doc.  01-2524  Filed  1-29-01;  8:45  am] 

BHXING  CODE  3S10-0»-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

AvaiiabHIty  of  Seats  for  the  Monterey 
Bay  National  Marine  Sanctuary 
Advisory  Council 

AGENCY:  National  Marine  Sanctuary 
Program  (NMSP),  National  Ocean 
Service  (NOS),  National  Oceanic  and 
Atmospheric  Administration, 
Department  of  Commerce  (DOC). 
ACTION:  Notice  and  request  for 
applications. 


SUMMARY:  The  Monterey  Bay  National 
Marine  Sanctuary  (MBNMS  or 
Sanctuary)  is  seeking  applicants  to  fill 
vacant  fishing  (primary)  and 
conservation  (alternate)  seats  on  its 
Sanctuary  Advisory  Council  (Council). 
Applicants  are  chosen  based  upon  their 
particular  expertise  and  experience  in 
relation  to  the  seat  for.which  they  are 
applying;  community  and  professional 
affiliations;  philosophy  regarding  the 
conservation  and  management  of  marine 
resources;  and  the  length  of  residence  in 
the  area  affected  by  the  Sanctuary. 
Applicants  who  are  chosen  as  members 
should  expect  to  serve  three-year  terms, 
pursuant  to  the  Council's  Charter. 
DATES:  Applications  are  due  by 
February  19,  2001. 

ADDRESSES:  Application  kits  may  be 
obtained  from  Brady  Phillips  at  the 
Monterey  Bay  National  Marine 
Sanctuary,  299  Foam  Street.  Monterey. 
California,  93940.  Completed 
applications  should  be  sent  to  the  same 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brady  Phillips  at  (831)  647-4237.  or 
Brady.Phillips@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  The 

MBNMS  Advisory  Council  was 
established  in  March  1994  (the  current 
Council  has  served  since  March  1998)  to 
assure  continued  public  participation  in 
the  management  of  the  Sanctuary.  Since 
its  establishment,  the  Coimcil  has 
played  a  vital  role  in  the  decisions 
affecting  the  Sanctuary  along  the  central 
California  Coast. 

The  Coimcil 's  nineteen  voting 
members  represent  a  variety  of  local 
user  groups,  the  general  public,  and 
seven  local,  state  and  federal 
governmental  jurisdictions.  In  addition, 
the  respective  managers  for  the  four 
California  National  Marine  Sanctuaries 
(Channel  Islands  National  Marine 
Sanctuary,  Cordell  Bank  National 
Marine  Sanctuary,  Gulf  of  the  Farallones 
National  Marine  Sanctuary,  and  the 
Monterey  Bay  National  Marine 
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Sanctuary)  and  the  Elkhom  Slough 
National  Estuarine  Research  Reserve  sit 
as  non-voting  members. 

The  Council  is  supported  by  three 
working  groups:  the  Research  Activity 
Panel  (RAP)  chaired  by  the  Research 
Representative,  the  Sanctuary  Education 
Panel  (SEP)  chaired  by  the  Education 
Representative,  and  the  Conservation 
Working  Group  (CWG)  chaired  by  the 
Conservation  Representative,  each 
respectively  dealing  with  matters 
concerning  research,  education  and 
resource  protection.  The  working  groups 
are  composed  of  experts  from  the 
appropriate  fields  of  interest  and  all 
meet  monthly,  serving  as  invaluable 
advisors  to  the  Council  and  the 
Sanctuary  Superintendent.  Several  task 
forces  have  been  established  to  assist  in 
developing  specific  programmatic  goals. 
Most  notable  is  the  formation  of  the 
Business  and  Tourism  Activity  Panel 
(BTAP),  whose  purpose  is  to  strengthen 
economic  partnerships  with  the 
Sanctuary  Program. 

The  Council  represents  the 
coordination  link  between  the 
Sanctuary  and  the  state  and  federal 
management  agencies,  user  groups, 
researchers,  educators,  policy  makers, 
and  other  various  groups  that  help  to 
focus  efforts  and  attention  on  the  central 
California  coastal  and  marine 
ecosystems. 

The  Council  functions  in  an  advisory 
capacity  to  the  Sanctuary  Manager  and 
is  instnunental  in  helping  develop 
policies,  program  goids,  and  identify 
education,  outreach,  research,  long-term 
monitoring,  resource  protection  and 
revenue  enhancement  priorities.  The 
Council  works  in  concert  with  the 
Sanctuary  Manger  by  keeping  him  or 
her  informed  about  issues  of  concern 
throughout  the  Sanctuary,  offering 
recommendations  on  specific  issues, 
and  aiding  the  Manager  in  achieving  the 
goals  of  the  Sanctuary  program  Mrithin 
the  context  of  California's  marine 
programs  and  policies. 

Autfamity:  16  U.S.C.  Section  1431  et  seq. 
(Federal  Domestic  Assistance  Catalog 
Number  11.429  Marine  Sanctuary  Program) 

Dated:  January  24.  2001. 
Ted  Lillestolen, 

Deputy  Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  Management. 
(FR  Doc.  01-2556  Filed  1-29-01;  8:45  am) 

BILUNG  CODE  361IMW-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[1.D.011701D] 

Caribbean  Fishery  Management 
Council;  Public  Meeting 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

summary:  Tbe  Caribbean  Fishery 

Management  Council  (Council)  wiU 

hold  a  meeting. 

DATES:  The  meeting  will  be  held  on 

February  21,  2001,  from  1  p.m.  until  5 

p.m.  The  closed  session  will  take  place 

after  5  p.m. 

ADDRESSES:  The  meeting  wall  be  held  at 

the  Wyndham  Sugar  Bay  Beach  Club 

and  Resort,  6500  Estate  Smith  Bay,  St. 

Thomas,  U.S.V.I. 

FOR  FURTHER  INFORMATION  CONTACT! 

Caribbean  Fishery  Management  Council, 
268  Munoz  Rivera  Avenue,  Suite  1108, 
San  Juan,  Puerto  Rico  00918-2577; 
telephone:  (787)  766-5926. 
SUPPLEMENTARY  INFORMATION:  The 
Council  will  hold  its  103rd  regular 
public  meeting  to  discuss  the  items 
contained  in  the  following  agenda: 

Call  to  Order 

Adoption  of  Agenda 

Consideration  of  102nd  Council  Meeting 
Summary  Minutes 

Presentation  on  Proposed  Marine 
Protected  Areas  and  Parks  for  the 
U.S.V.I. 

Dolphin/Wahoo  Fishery  Management 
Plan  Final  Action 

Queen  Conch  FMP  Amendment  - 
Proposed  Rule 

Other  Business 

Next  Council  Meeting 

Closed  Session  for  Administrative 
Matters 

The  meeting  is  open  to  the  public, 
and  will  be  conducted  in  English. 
Fishers  and  other  interested  persons  are 
invited  to  attend  and  participate  with 
oral  or  written  statements  regarding 
agenda  issues. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  group  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
identified  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 


that  require  emergency  action  under 
section  305(c)  of  Sie  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  provided  the  public  has  been 
notified  of  the  Council's  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  For  more 
information  or  request  for  sign  language 
interpretation  and/other  auxiliary  aids, 
please  contact  Mr.  Miguel  A.  Rolon, 
Executive  Director,  Caribbean  Fishery 
Management  Council,(see  FOR  FURTHER 
INFORMATION  CONTACT)  at  least  5  days 
prior  to  the  meeting  date. 

Dated:  January  22,  2001. 
Richard  W.  Siudi. 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  01-2413  Filed  1-2^-01;  8:45  am) 

■LUNQ  COOe  3910-224 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[LD.012401C] 

North  Pacific  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

summary:  The  North  Pacific  Fishery 
Management  Council's  (Coimcil)  Bering 
Sea/ Aleutian  Islands  Crab 
Rationalization  Committee  will  hold  a 
meeting. 

DATES:  The  meeting  will  be  held  on 
February  15-16,  2001,  beginning  at  9:00 
a.m.  on  February  15. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Alaska  Fisheries  Science  Center 
(AFSC),  7600  Sand  Point  Way  NE,  in 
Room  2039,  Building  4,  Seattle.  WA. 
Council  address:  North  Pacific  Fishery 
Management  Council,  605  W.  4th  Ave.. 
Suite  306,  Anchorage,  AK  99501-2252. 
FOR  FURTHER  INFORMATION  CONTACT: 
Coimcil  staff,  phone:  907-271-2809. 
SUPPI.EMENTARY  INFORMATION:  The 
Committee  will  begin  to  develop 
alternatives,  elements  and  options  for 
crab  rationalization  which  they  will 
forward  to  the  North  Pacific  Fishery 
Management  Council  for  consideration 
in  April  2001. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  group  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
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action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
identified  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305(c)  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  provided  the  public  has  been 
notified  of  the  Council's  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  writh  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Helen  Allen  at 
907-271-2809  at  least  7  working  days 
prior  to  the  meeting  date. 

Dated:  January  24,  2001. 
Richard  W.  Surdi, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
IFR  Doc.  01-2577  Filed  1-29-01;  8:45  am] 
BHUNG  COOE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[LD.011701E] 

Pacific  Fishery  Management  Council; 
Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Pacific  Fishery 
Management  Council's  (Coimcil)  Ad- 
Hoc  Groundfish  Management  Process 
Committee  (GMPC)  will  hold  a  work 
session,  which  is  open  to  the  public. 
DATES:  The  GMPC  will  meet 
Wednesday,  February  14,  2001,  from  10 
a.m.  until  business  for  the  day  is 
completed.. 

ADDRESSES:  The  work  session  will  be 
held  at  the  Pacific  States  Marine 
Fisheries  Commission,  Large  Conference 
Room,  45  SE  82nd  Drive,  Suite  100. 
Gladstone,  OR  97027;  (503)  650-5400. 

Council  address:  Pacific  Fishery 
Management  Council,  2130  SW  Fifth 
Avenue.  Suite  224,  Portland,  OR  97201. 
FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Waldeck  or  Don  Mclsaac,  Pacific 
Fishery  Management  Council,  (503)  326- 
6352. 

SUPPLEMENTARY  INFORMATION:  The 
formation  of  this  Ad-Hoc  committee  is 
in  response  to  a  Council  request 
(November  2000)  for  a  formal  review  of 
the  current  groundfish  management 


process.  This  is  the  second  meeting  of 
the  committee,  and  the  primary  purpose 
of  this  work  session  is  to  refine  Uie 
recommendations  developed  at  the 
committee's  previous  meeting  and 
prepare  the  committee's  report  to  the 
Council.  Specifically,  the  GMPC  will 
review  a  draft  2-year  groundfish 
management  schedule,  refine  several 
other  alternative  management 
schedules,  and  discuss  alternative 
funding  sources  to  shore  up  the  Council 
budget.  The  committees's 
recommendations  will  be  reported  to 
the  Council  at  the  March  2001  Council 
meeting. 

Although  non-emergency  issues  not 
contained  in  the  GMPC  meeting  agenda 
may  come  before  the  GMPC  for 
discussion,  those  issues  may  not  be  the 
subject  of  formal  GMPC  action  during 
the  meeting.  GMPC  action  will  be 
restricted  to  those  issues  specifically 
listed  in  this  document  and  any  issues 
arising  after  publication  of  this 
document  that  require  emergency  action, 
under  seclion  305(c)  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act,  provided  the  public 
has  been  notified  of  the  GMPC's  intent 
to  take  final  action  to  address  the 
emergency. 

Special  Accommodations 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Ms. 
Carolyn  Porter  at  (503)  326-6352  at  least 
5  days  prior  to  the  meeting  date. 

'  Dated:  January  22,  2001. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
IFR  Doc.  01-2414  Filed  1-29-01;  8:45  am] 
BILUNG  COOE  3610-22-6 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  01 2401  A] 

Pacific  Fishery  Management  Council; 
Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Pacific  Fishery 
Management  Council's  (Council)  Ad 
Hoc  Marine  Reserve  Process  Design 
Committee  (MRPDC)  will  hold  a 
working  meeting  which  is  open  to  the 
public. 


DATES:  The  MRPDC  working  meeting 
vdll  begin  Tuesday,  February  13,  2001. 
at  10  a.m.  and  end  by  4  p.m.  the  same 
day. 

ADDRESSES:  The  meeting  will  be  held  in 
the  Cascade  Room  of  the  Sheraton 
Portland  Airport  Hotel,  8235  NE  Airport 
Way,  Portland,  OR;  telephone:  503-249- 
7621. 

Council  address:  Pacific  Fishery 
Management  Council,  2130  SW  Fifth 
Avenue,  Suite  224,  Portland,  OR  97201. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 

Seger,  Economic  Analysis  Coordinator; 
telephone:  (503)  326-6352. 

SUPPLEMENTARY  INFORMATION:  The 
primary  purpose  of  the  MRPIX:  meeting 
is  to  design  a  process,  project,  and 
budget  for  Phase  11  of  the  Council's 
consideration  of  marine  reserves.  The 
Pacific  Fishery  Management  Council 
(Council)  has  specified  a  two-phase 
process  for  considering  whether  or  not 
to  recommend  marina  reserves.  The  first 
phase  was  a  conceptual  evaluation  that 
concluded  in  September  2000  with  a 
Council  determination  that  marine 
reserves  have  a  role  in  fishery 
management  for  the  groundfish  fishery. 
During  the  second  phase,  options  for  the 
design  and  location  of  marine  reserves 
will  be  developed. 

Although  non-emergency  issues  not 
specified  the  agenda  may  come  before 
the  MRPDC  for  discussion,  those  issues 
may  not  be  the  subject  of  formal  MRPDC 
action  during  this  meeting.  MRPDC 
action  will  be  restricted  to  those  issues 
specifically  listed  in  this  notice  and  any 
issues  arising  after  publication  of  this 
notice  that  require  emergency  action 
under  section  305(c)  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act,  provided  the  public 
has  been  notified  of  the  MRPDC's  intent 
to  take  final  action  to  address  the 
emergency. 

Special  Accommodations 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Ms. 
Carolyn  Porter  at  (503)  326-6352  at  least 
5  days  prior  to  the  meeting  date. 

Dated:  January  24,  2001. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  01-2579  Filed  1-29-01;  8:45  am) 

BILUNG  COOE  3S10-22-8 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

n.D.012401B] 

Soutti  Atlantic  Fishery  Management 
Council;  Public  Meeting 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Notice  of  public  meeting 

summary:  The  South  Atlantic  Fishery 
Management  Coimcil  will  hold  a 
meeting  of  its  Snapper  Grouper 
Assessment  Group  in  Atlantic  Beach, 
FL. 

DATES:  The  Snapper  Grouper 
Assessment  Group  will  meet  February 
20.  2001.  from  1  p.m.  imtil  5  p.m.  and 
on  February  21,  2001,  bom  8:30  a.m. 
until  5  p.m. 

ADDRESSES:  These  meetings  will  be  held 
at  the  Sea  Tiulle  Iim.  One  Ocean 
Boulevard,  Atlantic  Beach,  FL  32233; 
telephone:  (904)  249-7402;  fax:  (904) 
247-1517. 

FOR  FURTHER  INFORMATK)N  CONTACT:  Kim 
Iverson,  Public  Information  Officer; 
telephone:  (843)  571-4366;  fax:  (843) 
769-4520;  email:  kim.iverson@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  The 
Assessment  Group  will  meet  February 
20-21,  2001  to  address  several  issues 
including:  Maximum  Sustainable  Yield 
(MSY),  OpUraum  Yield  (OY)  and 
overfishing  specifications  for  species  in 
the  snapper  grouper  complex; 
manuscripts  regarding  an  assessment 
and  projections  for  red  porgy;  a 
powerhead  gear  framework  dociunent; 
updated  trends  analysis;  white  grunt 
assessment  inducing  age  and  growth 
data;  gray  snapper  age  and  growth  data; 
a  compliance  report  regarding  size 
limits;  snowy  grouper  and  golden 
tilefish  assessment  and  management 
including  the  Total  Allowable  Catch 
(TAG)  and  the  wreckfish  TAG. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  group  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
identified  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305(c)  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  provided  the  public  has  been 
notified  of  the  Council's  intent  to  take 
final  action  to  address  the  emergency. 


Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  the  Council  office 
(see  ADDRESSES)  by  February  12,  2001. 

Dated:  January  24,  2001. 
Ridiard  W.  Surdi, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  01-2576  Filed  1-29-01;  8:45  am] 

MLUNQ  COM  3S10-22-S 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


P.D.011201A] 

Marine  Mammals;  File  No.  358-1585 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Isstiance  of  permit. 

SUMMARY:  Notice  is  hereby  given  that 
the  Alaska  Department  of  Fish  and 
Game  (Dr.  Wayne  L.  Regelin, 
Responsible  Party),  P.O.  Box  3-2000, 
Juneau,  Alaska  99802-5526,  has  been 
issued  a  permit  to  take  harbor  seals 
(Phoca  vitulina),  spotted  seals  (Phoca 
largha),  ringed  seals  (Phoca  hispida), 
bearded  seals  (Erignathus  barbatus),  and 
ribbon  seals  (Phoca  fasciata)  for 
purposes  of  scientific  research. 
ADDRESSES:  The  permit  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  NMFS, 
1315  East-West  Highway,  Room  13130, 
Silver  Spring,  MD  20910  (301/713- 
2289);  and 

Alaska  Region,  NMFS,  P.O.  Box 
21668,  Jimeau,  AK  99802-1668;  phone 
(907)586-7221;  fax  (907)586-7249. 
FOR  FURTHER  INFORMATKW  CONTACT: 
Simona  Roberts  or  Ruth  Johnson,  301/ 
713-2289. 

SUPPLEMENTARY  INFORMATION:  On  August 
25,  2000,  notice  was  published  in  the 
Federal  Register  (65  FR  51811)  that  a 
request  for  a  scientific  research  permit 
to  take  harbor  seals,  spotted  seals, 
ringed  seals,  bearded  seals  and  ribbon 
seals  had  been  submitted  by  the  above- 
named  organization. 

Permit  No.  358-1585  authorizes  the 
Holder  to  capture,  sample  and  tag  a  total 
of  1000  harbor  seals,  500  spotted  seals, 
250  ringed  seals,  250  bearded  seals  and 
250  ribbon  seals  over  a  5-year  period 


throughout  Alaska.  A  limited  number  of 
accidental  mortalities  are  authorized  for 
all  species  during  captiu«  activities. 
Additionally,  the  permit  authorizes  the 
incidental  harassment  of  harbor  seals 
during  scat  collection  and  aerial 
surveys.  Export  of  biological  samples 
worldwide  and  collection  of  biological 
samples  from  subsistence  harvested 
animals  is  also  authorized. 

The  requested  permit  has  been  issued 
under  the  authority  of  the  Marine 
Mammal  Protection  Act  of  1972,  as 
amended  (16  U.S.C.  1361  et  seq.)  and 
the  Regidations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  part  216). 

Dated:  January  24,  2001. 
Ann  D.  Terbush, 

Chief  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
(FR  Doc.  01-2578  Filed  1-29-01;  8:45  am] 
BILUNQ  CODE  3510-22-3 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool,  Man- 
Made  Ht>er.  Slllt  Blend  and  Other 
Vegetable  Fiber  Textile  Products 
Produced  or  Manufactured  In  Burma 
(Myanmar) 

January  24,  2001. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 

EFFECTIVE  DATE:  January  30,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  U.S.  Customs 
website  at  http://www.customs.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
Burma  (Myanmar)  and  exported  during 
the  period  January  1,  2001  through 
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December  31,  2001  are  based  on  limits 
notified  to  the  Textiles  Monitoring  Body 
pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothine 
(ATC). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  2001  limits. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
SchediUe  of  the  United  States  (see 
Federal  Register  notice  64  FR  71982, 
published  on  December  22,  1999). 
Information  regarding  the  availability  of 
the  2001  CORRELATION  will  be 

[mblished  in  the  Federal  Register  at  a 
ater  date. 

O.  Michael  Hutchinson, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Affvements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

January  24,  2001. 

Comraissioner  of  Customs, 

Department  of  the  Treasury.  Washington,  DC 

I     20229. 

Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricuhura]  Act  of  1956,  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3, 1972,  as  amended;  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC),  you  are  directed  to  prohibit, 
effective  on  January  30,  2001,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool,  man-made  fiber,  silk  blend 
and  other  vegetable  fiber  textile  products  in 
the  following  categories,  produced  or 
manufactured  in  Burma  (Myanmar)  and 
exported  during  the  twelve-month  period 
beginning  on  January  1,  2001  and  extending 
through  December  31,  2001,  in  excess  of  the 
following  levels  of  restraint: 


Category 


340/640 

342/642 

347/348 

351/651  

448 

647/648/847 


Twelve-month  restraint 
limit 


100,755  dozen. 
27,214  dozen. 
141,157  dozen. 
42,770  dozen. 
2,483  dozen. 
26,322  dozen. 


The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  2000  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  December  10, 1999)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 


In  canying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemalung  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
D.  Michael  Hutchinson, 
'Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

[FR  Doc.  01-2541  Filed  1-29-01;  8:45  am) 

BUING  CODE  3610-Olt-F 


DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Navy 

Record  of  Decision  for  the  Diaposai 
and  Reuse  of  Naval  Station  Brooklyn, 
New  York 

SUMMARY:  The  Department  of  the  Navy 
(Navy),  pursuant  to  Section  102(2){C)  of 
the  National  Environmental  Policy  Act 
of  1969  (NEPA),  42  U.S.C.  4332(2)(C) 
(1994),  and  the  regulations  of  the 
Council  on  Environmental  Quality  that 
implement  NEPA  procedures,  40  CFR 
parts  1500-1508,  hereby  announces  its 
decision  to  dispose  of  Naval  Station 
Brooklyn,  which  is  located  in  Brooklyn, 
New  York. 

Navy  analyzed  the  impacts  of  the 
disposal  and  reuse  of  Naval  Station 
Brooklyn  in  an  Environmental  Impact 
Statement  (EIS),  as  required  by  NEPA. 
The  EIS  analyzed  four  reuse  alternatives 
and  identiQed  the  Redevelopment  Plan 
for  Naval  Station  Brooklyn,  New  York, 
dated  March  1, 1996  (Reuse  Plan), 
prepared  by  the  City  of  New  York  and 
described  in  the  EIS  as  the  Reuse  Plan 
Alternative,  as  the  Preferred  Alternative. 
The  Preferred  Alternative  proposed  to 
use  the  Naval  Station  property  for 
industrial,  institutional,  non-profit,  and 
commercial  activities  and  to  develop 
open  space  and  recreational  areas.  The 
Brooklyn  Navy  Yard  Development 
Corporation  replaced  the  City  of  New 
York  as  the  Local  Redevelopment 
Authority  (LRA)  for  Naval  Station 
Brooklyn  on  November  27,  2000. 
Department  of  Defense  Rule  on 
Revitalizing  Base  Closiu^  Commimities 
and  Community  Assistance  (DoD  Rule), 
32  CFR  176.20(a). 

Navy  intends  to  dispose  of  Naval 
Station  Brooklyn  in  a  manner  that  is 
consistent  with  the  Reuse  Plan.  Navy 
has  determined  that  the  proposed  mixed 
land  use  will  meet  the  goals  of 
achieving  local  economic 
redevelopment,  creating  new  jobs,  and 
providing  additional  recreational 


resources,  while  limiting  adverse 
environmental  impacts  and  ensuring 
land  uses  ttiat  are  compatible  with 
adjacent  property.  This  Record  of 
Decision  does  not  mandate  a  specific 
mix  of  land  uses.  Rather,  it  leaves 
selection  of  the  particular  means  to 
achieve  the  proposed  redevelopment  to 
the  acquiring  entity  and  the  local  zoning 
authority. 

Background:  Under  the  authority  of 
the  Defense  Authorization  Amendments 
and  Base  Closure  and  Realignment  Act, 
Public  Law  100-526, 10  U.S.C.  2687 
note  (1994),  the  1988  Defense 
Secretary's  Commission  on  Base 
Realignment  and  Closure  recommended 
the  closiu«  of  Naval  Station  Brooklyn. 
This  reconunendation  was  approved  by 
the  Secretary  of  Defense,  Frank  Carlucd, 
and  accepted  by  the  One  Hundred  First 
Congress  in  1989.  The  Naval  SUtion 
closed  on  March  23, 1993. 

Naval  Station  Brooklyn  is  situated  on 
about  29  acres  in  the  eastern  part  of  the 
Borough  of  Brooklyn.  The  property  is 
oriented  along  a  north-south  axis  and 
has  an  irregidar  border. 

It  is  bounded  on  the  north  by  the  East 
River  waterfront  of  the  Brooklyn  Navy 
Yard  Development  Corporation's 
industrial  park;  on  the  east  by  the 
Brooklyn-Queens  Expressway  (BQE);  on 
the  south  by  Flushing  Avenue;  and  on 
the  west  by  Washington  Avenue  and 
parts  of  the  former  Brooklyn  Navy  Yard. 
The  Naval  Station  property  is 
surroimded  by  industrial  and 
commercial  activities.  Residential 
neighborhoods  are  located  farther  north, 
east  and  south  of  the  base. 

This  Record  Of  Decision  addresses  the 
disposal  and  reuse  of  the  Naval  Station 
property,  which  is  surplus  to  the  needs 
of  the  Federal  Government.  The  surplus  " 
property  covers  about  29  acres  and 
contains  36  buildings  and  structures 
that  provide  about  629,000  square  feet 
of  space.  Buildings  1  and  2,  the  largest 
buildings  on  the  base,  supply  more  than 
half  of  the  floor  space  available  for 
redevelopment. 

Navy  published  a  Notice  Of  Intent  in 
the  Federal  Register  on  January  31, 
1997,  announcing  that  Navy  would 
prepare  an  EIS  for  the  disposal  and 
reuse  of  Naval  Station  Brooklyn.  On 
February  13, 1997,  Navy  held  public 
scoping  meetings  at  New  York  City's 
Department  of  City  Planning  and  at  the 
BrookljTi  Borough  Hall.  The  scoping 
period  concluded  on  March  14,  1997. 

Navy  distributed  the  Draft  EIS  (DEIS) 
to  Federal,  State,  and  local  agencies, 
elected  ofiicials,  interested  parties,  and 
the  general  public  on  October  8, 1999, 
and  commenced  a  45-day  public  review 
and  comment  period.  Diuing  this 
period,  Federal,  State,  and  local 
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agencies,  community  groups  and 
associations,  and  interested  persons 
submitted  oral  and  written  comments 
concerning  the  DEIS.  On  October  21, 
1999,  Navy  held  a  public  hearing  at  the 
Brooklyn  Borough  Hall  to  receive 
comments  on  the  DEIS. 

Navy's  responses  to  the  public 
comments  on  the  DEIS  were 
incorporated  in  the  Final  EIS  (FEIS), 
which  was  distributed  to  the  public  on 
August  11,  2000,  for  a  review  period 
that  concluded  on  September  10,  2000. 
Navy  received  five  letters  commenting 
on  the  FEIS. 

Alternatives:  NEPA  requires  Navy  to 
evaluate  a  reasonable  range  of 
alternatives  for  the  disposal  and  reuse  of 
this  surplus  Federal  property.  In  the 
FEIS,  Navy  analyzed  the  environmental 
impacts  of  four  reuse  alternatives.  Navy 
also  evaluated  a  "No  Action"  alternative 
that  would  leave  the  property  in 
caretaker  status  with  Navy  maintaining 
the  physical  condition  of  the  property, 
providing  a  security  force,  and  making 
repairs  essential  to  safety. 

The  City  of  New  York  began  to  plan 
for  reuse  of  the  Naval  Station  in  1992. 
On  March  1, 1996,  the  Qty  of  New 
York,  acting  as  the  Local 
Redevelopment  Authority  for  the  Naval 
Station,  issued  the  Redevelopment  Plan 
for  Naval  Station  Brooklyn,  New  York. 

The  Reuse  Plan,  identified  in  the  FEIS 
as  the  Preferred  Alternative,  proposed  a 
mix  of  land  uses  in  four  areas 
designated  as  the  Northern  Triangle,  the 
BQE  Frontage,  the  Western  Industrial 
Sector,  and  the  Hospital  Campus.  The 
Reuse  Plan  would  take  advantage  of  the 
property's  industrial  facilities  and 
proximity  to  the  former  Brooklyn  Navy 
Yard  and  minimize  impacts  on  the 
historic  campus  of  the  Brooklyn  Naval 
Hospital.  wMch  is  located  on  the  Naval 
Station  property.  It  did  not  propose  to 
build  any  new  structiues  on  the 
property. 

llie  Preferred  Alternative  would 
dedicate  2.2  acres  in  the  Northern 
Triangle  at  the  northern  end  of  the 
Naval  Station  to  light  industrial 
activities  and  warehouses.  It  would 
assign  two  acres  in  the  BQE  Frontage 
area,  located  in  the  southeast  comer  of 
the  property  at  the  intersection  of 
Flushing  Avenue  and  Williamsburg 
Street  (facing  the  elevated  BQE 
Expressway],  to  light  industrial 
activities  and  retail  stores. 

The  Preferred  Alternative  would 
dedicate  6.4  acres  in  the  Western 
Industrial  Sector  at  the  southwest  comer 
of  the  Naval  Station  to  technology 
manufacturing,  research,  light  industrial 
activities,  and  offices.  It  would  integrate 
Buildings  1  and  2.  the  largest  buildings 
on  the  base,  and  two  smaller  buildings 


with  industrial  activities  in  the  former 
Brooklyn  Navy  Yard  that  is  managed  by 
the  Brooklyn  Navy  Yard  Development 
Corporation. 

Tne  Preferred  Alternative  would 
dedicate  18.3  acres  in  the  center  of  the 
base,  designated  as  the  Hospital 
campus,  to  institutional  and  non-profit 
activities  and  to  open  space  and 
recreational  activities.  The  Reuse  Plan 
did  not  propose  particular  uses  for  the 
buildings  comprising  the  Hospital 
Campus,  but  these  facilities  could  be 
used  for  day  care,  health  care,  job 
training,  educational,  and  other 
institutional  purposes. 

The  Naval  Hospital  Cemetery  is 
located  on  about  1.7  acres  in  the  eastern 
part  of  the  base  inside  the  Hospital 
Campus.  During  preparation  of  the 
Reuse  Plan,  Navy  and  the  City  believed 
that  all  of  the  burial  remains  had  been 
relocated  to  another  cemetery  in  1926. 
Thereafter,  Navy  converted  the 
Cemetery  property  to  recreational 
athletic  fields.  After  the  Reuse  Plan  was 
issued  in  1996,  however.  Navy 
discovered  that  the  niunber  of  burials  in 
the  Cemetery  exceeded  the  niunber  that, 
according  to  records,  had  been  relocated 
in  1926.  As  a  result.  Navy  restored  the 
Cemetery  grounds,  and  this  property 
will  be  preserved  as  a  cemetery. 

Navy  analyzed  a  second  "action" 
alternative,  described  in  the  FEIS  as  the 
Residential  Alternative.  Under  this 
Alternative,  the  land  uses  proposed  for 
the  Northern  Triangle,  the  Western' 
Industrial  Sector  and  the  BQE  Frontage 
property  would  be  the  same  as  those 
proposed  by  the  Preferred  Altemative. 
However,  the  Hospital  Campus  facilities 
would  be  used  for  residential  rather 
than  institutional  purposes.  This 
Altemative  would  not  build  any  new 
residential  units  but  woidd  convert  and 
renovate  the  Bachelor  Officers  Quarters 
and  the  single-family  homes  into  94 
multi-family  homes. 

Navy  analyzed  a  third  "action" 
altemative,  described  in  the  FEIS  as  the 
Museum  Altemative.  Under  this 
Altemative,  the  land  uses  proposed  for 
the  Northern  Triangle  and  the  Western 
Industrial  Sector  would  be  the  same  as 
those  proposed  by  the  Preferred 
Altemative,  but  the  BQE  Frontage  and 
Hospital  Campus  faciliues  would  be 
used  for  educational  and  cultural 
activities.  This  Altemative  would  not 
undertake  any  new  construction. 

Navy  analyzed  a  fourth  "action" 
altemative,  described  in  the  FEIS  as  the 
As-of-Right  Altemative.  Under  this 
Altemative,  the  property  would  be 
redeveloped  to  the  maximum  extent 
permitted  by  New  York  Qty's  zoning 
ordinances.  Four  buildings.  Buildings  1 
and  2,  Building  R-1  (the  Surgeon's 


House),  and  Building  R-95  (the  Naval 
Hospital),  would  be  retained,  but  the 
other  buildings  would  be  demolished  to 
allow  maximum  development  of  the 
property.  The  Cemetery  would  be 
retained  as  open  space.  This  Altemative 
would  develop  about  2.1  million  square 
feet  of  space  for  retail  stores, 
warehouses,  and  manufacturing 
activities. 

Environmental  Impacts:  Navy 
analyzed  the  direct,  indirect,  and 
cumulative  impacts  of  the  disposal  and 
reuse  of  this  surplus  Federal  property. 
The  EIS  addressed  impacts  of  the 
Preferred  Altemative,  the  Residential 
Altemative,  the  Museum  Altemative, 
the  As-of-Right  Altemative,  and  the  "No 
Action"  Altemative  for  each 
Alternative's  effects  on  land  use  and    ' 
zoning,  socioeconomics,  community 
facilities  and  services,  transportation, 
air  quality,  noise,  infrastructure, 
cultural  resources,  natiiral  resources, 
and  petroleum  and  hazardous 
substances.  This  Record  Of  Decision 
focuses  on  the  impacts  that  would  likely 
result  from  implementation  of  the  Reuse 
Plan,  identified  in  the  FEIS  as  the 
Preferred  Altemative. 

The  Preferred  Altemative  would  not 
have  a  significant  impact  on  land  use 
and  would  result  in  land  uses  that  are 
compatible  with  existing  and  planned 
uses  in  the  surrounding  area.  The  Reuse 
Plan  would  redevelop  the  Naval  Station 
property  for  use  in  light  industrial, 
institutional,  community,  commercial, 
and  active  and  passive  recreational 
activities.  Under  the  Reuse  Plan,  the 
property's  sxtning  would  change  to 
permit  light  industrial,  commercial,  and 
community  activities  but  not  residential 
uses. 

The  Preferred  Altemative  would  not 
have  an  impact  on  the  socioeconomics 
of  the  surrounding  area.  The  Reuse  Plan 
would  generate  about  1,630  new  direct 
jobs  with  annual  earnings  of  about  $45.7 
million.  These  new  jobs  would 
constitute  about  0.03  percent  of  the  jobs 
in  the  Qty  of  New  York.  The  Reuse  Plan 
woidd  also  generate  about  870  indirect 
jobs  with  annual  earnings  of  about  $24 
million.  It  would  produce  about  $8.3 
million  annually  in  state  and  local 
income  taxes  and  sales  taxes. 

The  Preferred  Altemative  would  not 
have  a  significant  impact  on  community 
services.  There  will  be  no  residential 
use  of  the  property  under  the  Reuse 
Plan,  and  no  new  workers  will  move 
into  the  area  as  a  result  of  the  Reuse 
Plan.  Therefore,  there  will  not  be  any 
new  demands  placed  on  local  schools. 
The  presence  of  additional  workers  on 
the  property,  however,  would  slighUy 
increase  the  demands  placed  on  the 
resources  of  the  two  nearby  hospitals. 


The  Preferred  Altemative  would  not 
have  a  direct  impaict  on  local  police, 
fire,  emergency,  and  other  community 
services. 

The  Preferred  Altemative  would 
substantially  increase  the  amount  of 
open  space  and  make  the  Hospital 
Campus  available  to  the  public.  About 
11.2  acres  of  active  recreational  space 
and  8.8  acres  of  passive  recreational 
space,  including  the  1.7-acre  Naval 
Cemetery,  would  be  available  to  the 
public. 

The  Preferred  Altemative  would  not 
have  a  significant  impact  on 
transportation.  By  the  year  2002,  the 
Preferred  Altemative  would  generate 
about  11,200  average  daily  trips  to  and 
bom  the  property.  The  Naval  Station 
property  has  not  generated  a  substantial 
number  of  average  daily  trips  since  it 
was  placed  in  caretaker  status  in  1993. 
ConsequenUy,  this  Altemative  would 
increase  the  amount  of  traffic  in  the  area 
and  cause  traffic  delays  at  the 
intersections  of  Flushing  Avenue  and 
Williamsburg  Street,  Flushing  Avenue 
and  Classon  Avenue,  and  Flushing 
Avenue  and  Clinton  Avenue.  The  traffic 
flow  at  these  intersections  could  be 
improved  by  modifying  the  traffic 
si^ials.  There  is  adequate  public 
transportation  to  support  the  proposed 
redevelopment  of  the  Naval  Station 
property. 

The  Preferred  Altemative  would  not 
have  a  significant  impact  on  air  quality. 
The  Naval  Station  property  is  located  in 
a  severe  nonattainment  area  for  ozone 
and  a  moderate  nonattainment  area  for 
carbon  monoxide  (CO),  as  regulated  by 
the  Clean  Air  Act,  42  U.S.C.  7401-7671q 
(1994).  Ozone,  commonly  known  as 
smog,  is  produced  when  volatile  organic 
compounds  and  nitrogen  oxides  react  in 
the  atmosphere.  The  Naval  Station 
property  is  in  attainment  for  all  other 
common  air  pollutants  regulated  under 
the  Clean  Air  Act. 

Carbon  monoxide  is  produced  by  the 
burning  of  fossil  fuels.  As  a  resxilt  of 
traffic  moving  to  and  from  the  property, 
the  aimual  emissions  of  CO  would 
increase  under  the  Reuse  Plan. 
Nevertheless,  there  would  not  be  any 
violation  of  the  national  standards 
governing  emissions  of  carbon 
monoxide. 

The  impact  on  air  quality  from 
stationary  sources  of  emissions,  such  as 
heating  units,  would  depend  upon  the 
nature  and  extent  of  activities 
conducted  on  the  property.  Developers 
of  these  facilities  will  be  responsible  for 
obtaining  the  reqiiired  air  permits  and 
for  complying  with  Federal,  State  and 
local  laws  and  regulations  governing  air 
pollution.  The  temporary  impacts  on  air 
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quality  resulting  from  renovation 
activities  would  not  be  significant. 

Section  176(c)  of  the  Cfean  Air  Act,  42 
U.S.C.  7506  (1994),  requires  Federal 
agencies  to  review  their  proposed 
activities  to  ensure  that  tiiese  activities 
do  not  hamper  local  efforts  to  control  air 
pollution.  Section  176(c)  prohibits 
Federal  agencies  from  conducting    • 
activities  in  air  quality  areas  such  as  the 
City  of  New  York  that  do  not  meet  one 
or  more  of  the  national  standards  for 
ambient  air  quality,  unless  the  proposed 
activities  conform  to  an  approved 
implementation  plan.  The  United  States 
Environmental  Pi'otection  Agency 
regulations  implementing  Section  176(c) 
recognize  certain  categorically  exempt 
activities.  Conveyance  of  tide  to  real 
property  and  certain  leases  are 
categorically  exempt  activities.  40  CFR 
93.153(c)(2)(xiv)  and  (xix).  Therefore, 
the  disposal  of  Naval  Station  Brooklyn 
wiU  not  require  Navy  to  conduct  a 
conformity  determination. 

The  Preferred  Altemative  would  have 
a  significant  noise  impact  on  Steuben 
Playgroimd,  which  is  located  across 
Flushing  Avenue  frtim  the  Naval  Station 
property.  Those  who  use  this 
playground  during  the  morning  peak 
traffic  period  would  experience  noise 
levels  in  excess  of  65  decibels  arising 
out  of  the  increased  traffic  at  this  time 
of  day.  This  constitutes  a  3.2  decibel 
increase  in  the  ambient  noise  level,  and 
an  increase  in  noise  in  excess  of  three 
decibels  with  a  total  noise  impact  above 
65  decibels  constitutes  a  significant 
impact  imder  New  York  City  standards. 
There  were  insignificant  impacts  at  the 
other  nine  sites  analyzed  for  noise, 
because  the  increases  in  ambient  noise 
levels  were  less  than  three  decibels. 
Generally,  a  person  cannot  perceive  a 
change  in  noise  levels  that  are  less  than 
three  decibels. 

The  Preferred  Altemative  would  not 
have  a  significant  impact  on  the 
capacity  of  the  City  of  New  York's 
utility  systems.  The  City's  water  system 
can  supply  the  Reuse  Plan's  projected 
daily  demand  of  about  55,000  gallons  of 
potable  water.  The  proposed 
redevelopment  of  the  Naval  Station 
property  woidd  not  have  a  significant 
impact  on  the  City's  wastewater 
treatment  capacity.  The  City's  Newtown 
Creek  Water  Pollution  Control  Plant  can 
provide  the  Reuse  Plan's  daily 
requirement  to  treat  55,000  gallons  of 
wastewater.  The  City  also  has  adequate 
solid  waste  disposal  capacity,  and  no 
significant  impact  is  likely  to  result 
from  the  disposal  of  solid  waste 
generated  by  the  Reuse  Plan. 

Implementation  of  the  Preferred 
Altemative  would  result  in  renovation 
of  most  of  the  buildings  on  the  property. 


Only  a  few  deteriorated  structures 
would  be  demolished.  However,  it 
would  be  necessary  to  upgrade  and 
renovate  the  utility  distribution  systems 
to  provide  adeouate  services. 

The  Preferred  Altemative  would  not 
have  a  significant  impact  on  cultural 
resources.  Pursuant  to  Section  106  of 
the  National  Historic  Preservation  Act  of 
1966  (NHPA),  16  U.S.C.  470f  (1994). 
Navy  conducted  a  cultural  resources 
survey  and  determined  that  parts  of  the 
Naval  Station  property  are  eligible  for 
listing  on  the  National  Register  of 
Historic  Places  as  two  separate  historic 
districts.  The  Brooklyn  Navy  Yard 
Historic  District  encompasses  most  of 
the  buildings  in  the  Northern  Triangle, 
the  Western  Industrial  Sector,  and  the 
BQE  Frontage  area.  These  were  built 
during  the  World  War  II  expansion  of 
the  Navy  Yard.  The  United  States  Naval 
Hospital  Historic  District  contains 
historically  sigiuficant  Nineteenth  and 
Twentieth  Century  institutional, 
residential,  and  industrial  buildings  as 
well  as  the  Naval  Hospital  Cemetery. 

In  a  letter  dated  November  18, 1994, 
the  New  York  State  Historic 
Preservation  Officer  concurred  in 
Navy's  determination  that  the  Naval 
Station  was  eligible  for  listing  on  the 
National  Register  of  Historic  Places.  In 
addition,  the  Naval  Hospital,  built  in 
1838,  and  the  Surgeon's  House,  built  in  • 
1864,  have  been  designated  as  New 
York  Qty  Landmark  Buildings  by  the 
City  of  New  York's  Landmarks 
Preservation  Commission. 

The  Naval  Hospital  Cemetery,  located 
on  the  Hospital  Campus,  served  as  the 
Naval  Hospital's  burial  ground  from 
1824  to  1910.  In  1926,  Navy  removed 
987  burial  remains  from  the  Cemetery 
and  interred  them  at  C3rpress  Hills 
National  Cemetery  in  Brookljm.  During 
the  1930s  and  1940s,  believing  that  all 
of  the  burial  remains  had  been 
relocated.  Navy  converted  the  Cemetery 
property  to  recreational  athletic  fields. 

During  1996  and  1997,  Navy 
conducted  documentary  research  and 
field  tests  and  concluded  that  there 
were  no  records  confirming  the  removal 
of  about  517  burial  remains.  Thus,  in 
1999,  Navy  removed  the  recreational 
equipment  and  altered  the  landscape  of 
the  site  to  restore  it  as  a  cemetery.  The 
Reuse  Plan  would  preserve  the 
Cemetery  in  accordance  with  a 
protective  covenant  that  Navy  will  place 
in  the  deed  for  the  Cemetery  property. 
Future  alterations  of  buildings  and 
structures  in  the  historic  districts  must 
be  conducted  in  accordance  with  the 
Secretary  of  the  Interior's  Standards  for 
Rehabilitation  and  in  accordance  with 
the  terms  of  the  Programmatic 
Agreement  executed  by  Navy,  the 
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Advisory  Council  on  Historic 
Preservation,  and  the  State  Historic 
Preservation  Officer  on  June  16,  2000. 
As  a  result,  there  will  not  be  any 
adverse  effects  on  cultural  resources.  In 
addition,  because  the  Naval  Hospital 
and  the  Surgeon's  House  are  City  of 
New  York  landmarks,  any  alterations  to 
these  buildings  must  be  reviewed  and 
permitted  by  the  Qty  of  New  York's 
Landmarks  Preservation  Commission. 

The  Preferred  Alternative  would  not 
have  a  significant  impact  on  upland 
vegetation  wildlife.  The  existing 
vegetation  on  the  property  consists 
largely  of  maintained  lawns  and 
ornamental  and  naturally  occiuring 
trees  and  shrubs.  Since  the  Reuse  Plan 
would  not  build  any  new  structures  on 
the  property,  the  existing  vegetation  will 
remain  undisturbed. 

Navy  determined  that  there  were  no 
Federally-listed  threatened  or 
endangOTed  species,  as  defined  by  the 
Endangered  Species  Act  of  1973, 16 
U.S.C.  1531-1544  (1994),  on  the  Naval 
Station  property.  Therefore,  the  disposal 
and  reuse  of  Naval  Station  Brooklyn 
would  not  have  em  adverse  effect  on 
Federally-listed  threatened  or 
endangered  species. 

Implementation  of  the  Preferred 
Alternative  would  not  significantly  alter 
the  amount  of  impervious  surface  on  the 
property.  As  a  result,  the  amoimt  of 
stormwater  nmoff  would  not  increase. 
Stormwater  must  be  managed  in 
accordance  with  Federal,  State,  and 
local  laws  and  regulations,  and  the 
acquiring  entity  will  be  responsible  for 
restoring  and  building  adequate 
drainage  facilities. 

The  Preferred  Alternative  would  not 
have  an  impact  on  floodplains.  About 
one  aqre  in  the  northeastern  part  of  the 
Naval  Station  hes  between  the  100-year 
and  500-year  floodplains,  but  the 
Preferred  Alternative  does  not  plan  to 
develop  this  area.  Consequently,  there 
would  be  not  be  an  impact  here. 

The  Preferred  Alternative  would  not 
have  a  significant  impact  on  the 
environment  as  a  result  of  the  use  of 
petroleum  products  or  the  use  or 
generation  of  hazardous  substances  by 
the  acquiring  entity.  Hazardous 
materials  used  and  hazardous  wastes 
generated  by  the  Reuse  Plan  will  be 
managed  in  accordance  with  Federal 
and  State  laws  and  regulations. 

Implementation  of  me  Preferred 
Alternative  would  not  have  an  impact 
on  public  health  and  safety  at  the  Naval 
Station.  Navy  will  inform  future 
property  owners  about  the 
environmental  condition  of  the  property 
and  may,  when  appropriate,  include 
restrictions,  notifications,  or  covenants 
in  deeds  to  ensure  the  protection  of 


human  health  and  the  environment  in 
light  of  the  intended  use  of  the  property. 

Executive  Order  12898,  Federal 
Actions  to  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Populations,  3  CFR  859 
(1995),  requires  that  Navy  determine 
whether  any  low  income  and  minority 
populations  will  experience 
disproportionately  high  and  adverse 
human  health  or  environmental  effects 
from  the  proposed  action.  Navy 
analyzed  the  impacts  on  low  income 
and  minority  populations  pursuant  to 
Executive  Order  12898.  The  FEIS 
addressed  the  potential  environmental, 
social,  and  economic  impacts  associated 
with  the  disposal  of  Naval  Station 
Brooklyn  and  reuse  of  the  property 
under  the  varioiis  proposed  alternatives. 
Minority  and  low  income  populations 
residing  within  the  region  would  not  be 
disproportionately  affected.  Indeed,  the 
direct  and  indirect  employment 
opportunities  and  increased  recreational 
resources  generated  by  the  Reuse  Plan 
would  have  beneficial  effects. 

Navy  also  analyzed  the  impacts  on 
children  pursuant  to  Executive  Order 
13045,  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks,  3  CFR  198  (1998).  Under  the 
Prefored  Alternative,  children  would 
only  be  present  as  visitors  to  the 
property.  The  Preferred  Alternative 
would  not  pose  any  disproportionate 
environmental  health  or  safety  risks  to 
children. 

Mitigation:  Implementation  of  Navy's 
decision  to  dispose  of  Naval  Station 
Brooklyn  does  not  require  Navy  to 
implement  any  mitigation  measiues. 
Navy  will  take  certain  other  actions  to 
implement  existing  agreements  and 
regulations.  These  actions  were  treated 
in  the  FEIS  as  agreements  or  regulatory 
requirements  rather  than  as  mitigation. 

"The  FEIS  identified  and  discussed 
those  actions  that  will  be  necessary  to 
mitigate  impacts  associated  with  reuse 
of  the  Naval  Station  property.  The 
acquiring  entity,  under  the  direction  of 
Federal,  State,  and  local  agencies  with 
regulatory  authority  over  protected 
resources,  will  be  responsible  for 
implementing  necessary  mitigation 
measures. 

Comments  Received  on  the  FEIS: 
Navy  received  comments  on  the  FEIS 
bora  the  United  States  Environmental 
Protection  Agency;  the  New  York  State 
Department  of  Enviroiunental 
Conservation;  the  City  of  New  York's 
Landmarks  Preservation  Commission; 
the  Fort  Greene  Association;  and  one 
private  citizen.  These  comments 
concerned  issues  already  discussed  in 
the  FEIS  and  do  not  require  further 
clarification. 


Regulations  Governing  the  Disposal 
Decision:  Since  the  proposed  action 
contemplates  a  disposal  under  the 
Defense  Base  Closure  and  Realigiunent 
Act  of  1990  PBCRA),  Public  Law  101- 
510, 10  U.S.C.  2687  note  (1994),  Navy's 
decision  was  based  upon  the 
environmental  analysis  in  the  FEIS  and 
application  of  the  standards  set  forth  in 
the  DBCRA,  the  Federal  Property 
Management  Regulations  (FPMR),  41 
CFR  part  101-47,  and  the  Department  of 
Defense  Riile  on  Revitalizing  Base 
Closure  Communities  and  Community 
Assistance  (DoD  Rule).  32  CFR  parts  174 
and  175. 

Section  101-47.303-1  of  the  FPMR 
requires  that  disposals  of  Federal 
property  benefit  the  Federal 
Goverrunent  and  constitute  the  "highest 
and  best  use"  of  the  property.  Section 
101-47.4909  of  the  FPMR  defines  the 
"highes  and  best  use"  as  that  use  to 
which  a  property  can  be  put  that 
produces  the  highest  monetary  retiim 
from  the  property,  promotes  its 
mayimiifn  value,  or  Serves  a  public  or 
institutional  purpose.  The  "highest  and 
best  use"  determination  must  be  based 
upon  the  property's  economic  potential, 
qualitative  values  inherent  in  the 
property,  and  utilization  factors 
affecting  land  use  such  as  zoning, 
physical  characteristics,  other  private 
and  public  uses  in  the  vicinity, 
neighboring  improvements,  utility 
services,  access,  roads,  location,  and 
environmental  and  historic 
considerations. 

After  Federal  property  has  been 
conveyed  to  non-Federal  entities,  the 
property  is  subject  to  local  land  use 
regulations,  including  zoning  and 
subdivision  regulations,  and  building 
codes.  Unless  expressly  authorized  by 
statute,  the  disposing  Federal  agency 
cannot  restrict  the  fut\u«  use  of  surplus 
Government  property.  As  a  result,  the 
local  commimity  exercises  substantial 
control  over  future  use  of  the  property. 
For  this  reason,  local  land  use  plans  and 
zoning  affect  determination  of  the 
"highest  and  best  use"  of  surplus 
Government  property. 

The  DBCRA  directed  the 
Adnunistrator  of  the  General  Services 
Administration  (GSA)  to  delegate  to  the 
Secretary  of  Defense  authority  to 
transfer  and  dispose  of  base  closure 

Property, 
ection  2905(b)  of  the  DBCRA  directs 
the  Secretary  of  Defense  to  exercise  this 
authority  in  accordance  with  GSA's 
property  disposal  regulations,  set  forth 
in  Part  101-47  of  the  FPMR.  By  letter 
dated  December  20,  1991,  the  Secretary 
of  Defense  delegated  the  authority  to 
transfer  sand  dispose  of  base  closure 
property  closed  imder  the  DBCRA  to  the 
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Secretaries  of  the  Military  Departments. 
Under  this  delegation  of  authority,  the 
Secretary  of  the  Navy  must  follow 
FPMR  procedures  for  screening  and 
disposing  of  real  property  when 
implementing  base  closiues.  Only 
where  Congress  has  expressly  provided 
additional  authority  for  disposing  of 
base  closure  property,  e.g.,  the  economic 
development  conveyance  authority 
established  in  1993  by  Section 
2905(b)(4)  of  the  DBCRA,  may  Navy 
apply  disposal  procedures  other  than 
those  in  the  FRMR. 

In  Section  2901  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  1994,  Public  Law  103-160, 
Congress  recognized  the  economic 
hardship  occasioned  by  based  closures, 
the  Federal  interest  in  facilitating 
economic  recovery  of  base  closure 
commimities,  and  the  need  to  identify 
and  implement  reuse  and 
redevelopment  of  property  at  closing 
installations.  In  Section  2903(c)  of 
Public  Law  103-160,  Congress  directed 
the  Military  Departments  to  consider 
each  base  closure  community's 
economic  needs  and  priorities  in  the 
property  disposal  process.  Under 
Section  2905(b)(2)(E)  of  the  DBCRA, 
Navy  must  consult  with  local 
communities  before  it  disposes  of  base 
closure  property  and  must  consider 
local  plans  developed  for  reuse  and 
redevelopment  of  the  surplus  Federal 
property. 

Ine  Department  of  Defense's  goal,  as 
set  forth  in  Section  1 74.4  of  the  DoD 
Rule,  is  to  help  base  closure 
communities  achieve  rapid  economic 
recovery  through  expeditious  reuse  and 
redevelopment  of  the  assets  at  closing 
bases,  taking  into  consideration  local 
market  conditions  and  locally 
developed  reuse  plans.  Thus,  the 
Department  has  adopted  a  consultative 
approach  with  each  community  to 
ensiu«  that  property  disposal  decisions 
consider  the  LRA's  reuse  plan  and 
encourage  job  creation.  As  a  part  of  this 
cooperative  approach,  the  base  closure 
community's  interest,  as  reflected  in  its 
zoning  for  the  area,  play  a  significant 
role  in  determining  the  range  of 
alternatives  considered  in  tihe 
environmental  analysis  for  property 
disposal.  Furthermore,  Section 
175.7(d)(3)  of  the  DoD  Rule  provides 
that  the  LRA's  plan  generally  will  be 
used  as  the  basis  for  the  proposed 
di^osal  action. 

The  Federal  Property  and 
Administrative  Services  Act  of  1949,  40 
U.S.C.  484  (1944),  as  implemented  by 
the  FPMR,  identifies  several 
mechanisms  for  disposing  of  surplus 
base  closiu^  property:  by  public  benefit 
conveyance  (FPMR  Sec.  101-47.303-2); 


by  negotiated  sale  (FPMR  Sec.  101- 
47.304-9);  and  by  competitive  sale 
(FPMR  101-47.304-7).  Additionally,  in 
Section  2905(b)(4),  the  DBCRA 
established  economic  development 
conveyances  as  a  means  of  disposing  of 
surplus  base  closure  property.  The 
selection  of  any  particular  method  of 
conveyance  merely  implements  the 
Federal  agency's  decision  to  dispose  of 
the  property.  Decisions  concerning 
whether  to  undertake  a  public  benefit 
conveyance  or  an  economic 
development  conveyance,  or  to  sell 
property  by  negotiation  or  by 
competitive  bid,  are  left  to  the  Federal 
agency's  discretion.  Selecting  a  method 
of  disposal  implicates  a  broad  range  of 
factors  and  rests  solely  within  the 
Secretary  of  the  Navy's  discretion. 

Conclusion:  The  LRA's  proposed 
reuse  of  Naval  Station  Brooklyn, 
reflected  in  the  Reuse  Plan,  is  consistent 
with  the  requirements  of  the  FPMR  and 
Section  174.4  of  the  DoD  Rule.  The  LRA 
has  determined  in  its  Reuse  Plan  that 
the  property  should  be  used  for  various 
piuposes  including  industrial, 
institutional,  commercial,  open  space 
and  recreational  activities,  fhe 
property's  location  and  physical 
characteristics  as  well  as  the  current 
uses  of  adjacent  property  make  it 
appropriate  for  the  proposed  uses. 

The  Reuse  Plan  responds  to  local 
economic  conditions,  promotes 
economic  recovery  from  the  impact  of 
the  closure  of  the  Naval  Station,  and  is 
consistent  with  President  Clinton's 
Five-Part  Plan  for  Revitalizing  Base 
Closure  Communities,  which 
emphasizes  local  economic 
redevelopment  and  creation  of  new  jobs 
as  the  means  to  revitalize  these 
commimities.  32  CFR  parts  174  and  175, 
59  FR  16123  (1994). 

Although  the  "No  Action"  Alternative 
has  less  potential  for  causing  adverse 
environmental  impacts,  this  Alternative 
would  not  take  advantage  of  the 
property's  location  and  physical 
characteristics  or  the  current  uses  of 
adjacent  property.  Additionally,  it 
would  not  foster  local  economic 
redevelopment  of  the  Naval  Station 
property. 

liie  acquiring  entity,  imder  the 
direction  of  Federal.  State,  and  local 
agencies  with  regulatory  authority  over 
protected  resources,  will  be  responsible 
for  adopting  practicable  means  to  avoid 
or  minimize  enviromnental  harm  that 
may  result  from  implementing  the 
Reuse  Plan. 

Accordingly,  Navy  will  dispose  of 
Naval  Station  Brooldyn  in  a  manner  that 
is  consistent  with  the  City  of  New 
York's  Reuse  Plan  for  the  property. 


Dated:  )anuary  12,  2001. 
William  I.  Cawidy,  Jr., 

Deputy  Assistant  Secretary  of  the  Navy, 
(Conversion  And  Redevelopment). 
(FR  Doc.  01-2535  Filed  1-29-01:  8:45  am] 
BajJNGCOOE  MIO-FF-M 


DEPARTMENT  OF  ENERGY 

Bonneville  Power  Administration 

Shelton-KKsap  Transmission  Line 
Rebuild 

AGENCY:  Bonneville  Power 

Administration  (BPA),  U.S.  Department 

of  Energy  (DOE). 

ACTION:  Finding  of  no  significant  impact 

(FONSI)  and  floodplain  statement  of 

findings. 

summary:  This  notice  annoimces  BPA's 
proposal  to  rebuild  its  existing  Shelton- 
Kitsap  No.  2  115-kilovolt  (kV) 
transmission  line  as  a  double-circuit 
230-kV  line  in  the  existing  right-of-way 
(ROW),  in  order  to  improve  system 
capability  and  reliability.  BPA  has 
prepared  an  Environmental  Assessment 
(EA)  (DOE/EA-1342)  evaluating  the 
proposed  project.  Based  on  the  analysis 
in  the  EA,  BPA  has  determined  that  the 
proposed  action  is  not  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  hiunan  environment,  within  the 
meaning  of  the  National  Environmental 
Policy  Act  (NEPA)  of  1969.  Therefore, 
the  preparation  of  an  Environmental 
Impact  Statement  (EIS)  is  not  required 
and  BPA  is  issuing  this  FONSI. 

A  finding  is  included  that  there  is  no 
practicable  alternative  to  locating  the 
project  within  a  100-year  floodplain. 
ADOflESSES:  For  copies  of  this  FONSI  or 
the  EA,  please  call  BPA's  toll-fi«e 
document  request  line:  800-622-4520. 
It  is  also  available  at  the  BPA, 
Environment,  Fish  and  Wildlife  website: 
www.efw.bpa.gov. 

FOR  FURTHER  INFOMMATION,  CONTACT: 
Dawn  R.  Boorse — KEC-4,  Bonneville 
Power  Administration,  P.O.  Box  3621, 
Portland,  Oregon.  97208-3621; 
telephone  number  503-230-5678;  fax 
niunber  503-230-5699;  e-mail 
drboorse^pa.gov. 

SUPPLEMENTARY  INFORMATION:  BPA's 

existing  Shelton-Kitsap  No.  2  115-kV 
transmission  line  is  approximately  31 
miles  in  length  and  is  located  in  Mason 
and  Kitsap  Coimties  in  Washington 
State.  In  addition  to  this  115-kV  line, 
there  are  two  existing  230-kV 
transmission  lines  in  the  corridor 
between  BPA's  Shelton  Substation  and 
its  Kitsap  Substation.  To  improve 
system  capability  and  reliability,  BPA  is 
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proposing  a  joint  project  with  Puget 
Soiuid  Energy  (PSE)  to  rebiiild  BPA's 
existing  Shelton-Kitsap  No.  2  115-kV 
line  as  a  double-circuit  230-kV  line  in 
the  existing  right-of-way.  One  circuit 
would  replace  the  existing  115-kV  line 
and  woiild  initially  be  operated  at  115- 
kV.  The  other  circuit  would  be  a  new 
circuit  operated  at  230  kV. 

The  new  230-kV  circuit  would  be 
routed  around  BPA's  Kitsap  Substation 
and  would  interconnect  with  PSE's 
existing  Kitsap-South  Bremerton  No.  3 
line.  The  Kitsap-South  Bremerton  No.  3 
line  (constructed  for  230  kV  but 
currently  operating  at  115  kV)  would  be 
re-energized  at  230  kV  and  terminated  at 
a  new  230/115-kV  transformer  at  the 
South  Bremerton  Substation. 

Transmission  planning  studies  have 
shown  that  if  one  of  the  two  existing 
230-kV  transmission  lines  to  the  Kitsap 
Substation  or  one  of  the  two  existing 
230/1 15-kV  transformers  at  Kitsap  is  out 
of  service,  the  remaining  facilities 
serving  electrical  loads  on  the  Kitsap 
Peninsula  could  experience  thermal 
loading  beyond  their  rated  capabilities. 
Thennal  overloading  of  transmission 
facilities  could  result  in  failure  or 
damage  of  equipment  as  well  as 
violation  of  National  Electrical  Safety 
Code  standards.  These  outage 
conditions  may  also  cause  system 
voltages  to  drop  below  acceptable  levels 
and  eventually  lead  to  voltage  collapse 
resulting  in  loss  of  load.  BPA  needs  to 
correct  and  improve  these  conditions  on 
its  Shelton-Kitsap  115-kV  line. 

Construction  of  the  proposed  line 
would  cause  short-term  construction- 
related  impacts  to  land  use, 
socioeconomic,  visual,  soils,  and 
vegetation  resources.  These  would 
include  noise,  dust,  traffic  disruption, 
erosion,  and  possible  growth  of  noxious 
weeds  in  the  ROW  from  groimd  surface 
and  vegetation  disturbance  during 
construction.  Temporary  increases  in 
the  use  of  local  motels/hotels, 
recreational  parks,  and  campgrounds  by 
construction  workers,  and  short-term 
increases  in  local  employment  and 
spending  in  the  local  economy,  would 
also  occur.  Minor  visual  impacts  may 
occur  from  construction  activities  in 
certain  locations  along  the  ROW. 
Potential  increases  in  soil  erosion  due  to 
access  road  improvements,  pole 
assembly  and  erecting,  and  clearing  to 
provide  access  to  work  areas  would 
occur.  However,  in  the  long  term, 
erosion  rates  are  expected  to  return  to 
pre-construction  rates. 

Long-term  impacts  would  be  the 
removal  of  approximately  0.5  acre  of 
young  forested  woodland,  Mrith 
accompanying  loss  of  shade  on  a  small 
non-fish-bearing  stream  at  the  site  near 


the  south  side  of  the  BPA  Kitsap 
Substation  on  BPA  property.  The  tree 
removal  is  necessary  to  route  the  line 
around  the  Kitsap  Substation  and 
interconnect  with  PSE's  existing  Kitsap- 
South  Bremerton  No.  3  line.  The 
amount  of  clearing  would  be  relatively 
small,  and  low-growing  vegetation 
would  regrow  in  the  cleared  area. 

No  impacts  are  expected  to  wetlands 
and  floodplains,  public  health  and 
safety,  and  cultural  resoiuces.  During 
review  of  the  Preliminary  EA,  the 
Squaxin  Island  Tribe  discussed  with 
BPA  the  presence  of  areas  of  cultural 
sensitivity  in  the  project  vicinity.  A 
Draft  Memorandum  of  Agreement 
between  BPA  and  the  Tribe  has  been 
prepared  to  ensure  protection  of  the 
culturallv  sensitive  areas. 

BPA  also  studied  the  No  Action 
Alternative.  The  No  Action  Alternative 
would  be  to  continue  with  the  current 
Dispatcher  Standing  Operating  Order, 
which  defines  actions  to  be  taken  imder 
peak  load  normal  system  and  outage 
conditions  to  mitigate  potential 
overload  and  low  volt^e  conditions. 
BPA  ciirrentiy  has  an  agreement  with 
the  U.S.  Navy,  whereby  BPA,  in  an 
emergency,  and  for  a  very  short 
duration,  coiUd  connect  the  Navy's 
backup  generators  to  BPA's 
transmission  system  while  the  problem 
was  being  repaired.  However,  since  the 
agreement  was  put  into  place  the 
region's  electrical  load  has  grown  such 
that,  even  with  the  generators,  the 
electrical  system  is  inadequate  to  supply 
the  needed  electricity.  In  addition,  if  the 
Navy  needs  the  generators  for  their  own 
emergency  purposes,  they  may  cease 
support  to  BPA  at  any  time.  BPA's 
agreement  with  the  Navy  to  use  its 
generators  expires  in  2001  and  will  not 
be  extended  for  the  long  term.  Outages 
will  occur  if  BPA  experiences  problems 
on  the  system  without  the  rebuild. 

The  Proposed  Action  would  not 
violate  Federal,  State,  or  local  law  or 
requirements  imposed  for  protection  of 
the  environment.  All  permits  are  in 
place. 

Floodplain  Statement  of  Findings 

This  is  a  Floodplain  Statement  of 
Findings  prepared  in  accordance  with 
10  CFR  Part  1022.  A  Notice  of 
Floodplain  and  Wetlands  Involvement 
was  published  in  the  Federal  Register 
on  September  15,  2000.  and  a  floodplain 
and  wetlands  assessment  was 
incorporated  in  the  EA  (section  3.7). 
BPA  is  proposing  to  rebuild  its  existing 
Shelton-Kitsap  No.  2  115-kV 
transmission  line  as  a  double-circuit 
230-kV  line  in  the  existing  right-of-way 
which  crosses  the  100-year  floodplains 
of  Johns  Creek,  Cranberry  Creek,  and 


Sherwood  Creek.  No  impacts  to  the 
floodplains  would  occiu  because  no 
construction  activities  within  the 
floodplains  would  be  associated  with 
the  proposed  project,  and  their 
floodplain  characteristics  would  not  be 
altered.  The  proposed  action  conforms 
to  applicable  State  or  local  floodplain 
protection  standards. 

BPA  will  endeavor  to  allow  15  days 
of  public  review  after  publication  of  this 
statement  of  findings  before 
implementing  the  proposed  action. 

Determination 

Based  on  the  information  in  the  EA, 
as  simmiarized  here,  BPA  determines 
that  the  proposed  action  is  not  a  major 
Federal  action  significantiy  affecting  the 
quality  of  the  human  environment 
within  the  meaning  of  NEPA,  42  U.S.C. 
4321  et  seq.  Therefore,  an  EIS  will  not 
be  prepared  and  BPA  is  issuing  this 
FONSI. 

Issued  in  Portland,  Oregon,  on  January  17, 
2001. 

Robert  W.  Berand, 
Manager,  Environmental  Analysis. 
IFR  Doc.  01-2573  Filed  1-29-01;  8:45  ami 
MLUNQ  COM  tiafr-OI-U 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commieelon 

[Dodwt  No.  RP01-124-001] 

Algonquin  Gaa  Transmlsalon 
Company;  Notice  of  Compliance  Filing 

January  24,  2001. 

Take  notice  that  on  January  16,  2001, 
Algonquin  Gas  Transmission  Company 
(Algonquin)  tendered  its  filing  in 
compliance  with  the  Commission's 
letter  order  in  Docket  No.  RPOl-124- 
000  [93  FERC  61,318  (2000)]  issued  on 
December  29,  2000  (December  29 
Order). 

Algonquin  states  that  the  purpose  of 
this  filing  is  to  comply  with  the 
requirements  of  the  December  29  Order 
to  submit  a  revised,  executed  service 
agreement  between  Algonquin  and  US 
GEN  New  England,  Inc.  (USGen)  for 
firm  lateral  service  that  conforms  to  the 
Rate  Schedule  AFT-CL  form  of  service 
agreement  contained  in  Algonquin's 
tariff  and  a  statement  detailing  the  rate 
and  term  of  the  prearranged  capacity 
release  to  USGen  under  Rate  Schedule 
AFT-CL. 

Algonquin  also  states  that  copies  of 
the  filing  were  mailed  to  all  parties  to 
Docket  No.  RPOl-1 24-000  and  also  all 
affected  customers  and  interested  state 
commissions. 


If 

Any  person  desiring  to  protest  said 
iling  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rtiles  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.us/efi/doorbell.htm. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  01-2554  Filed  1-29-01;  8:45  am] 

BtUING  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Doctot  No.  RP01-21 1-000] 

ANR  Pipeline  Company;  Notice  of 
Propoaed  Changea  in  FERC  Gaa  Tariff 

January  24,  2001. 

Take  notice  that  on  January  19,  2001, 
ANR  Pipeline  Company  (ANR), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  the  Sixth  Revised  Sheet  No.  45E.0;  to 
be  effective  March  1,  2001. 

ANR  states  that  the  purpose  of  this 
filing  is  to  designate  in  its  tariff  a  new 
point  eligible  for  service  imder  its 
existing  Rate  Schedule  IPLS. 

ANR  states  that  copies  of  the  filing 
have  been  mailed  to  all  affected 
customers  and  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the' 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
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determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at 
http://www.ferc.fed.us/efi/doorbell.htm. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  01-2552  Filed  1-29-01;  8:45  am] 

BIUJNG  COOe  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Dock0t  No.  RP96-389-018] 

Columbia  Gulf  Tranamiaaion  Co.; 
Notice  of  Negotiated  Rate  Filing 

January  24,  2001. 

Take  notice  that  on  January  16,  2001, 
Colimibia  Gulf  Transmission  Company 
(Columbia  Gulf),  tendered  for  filing  the 
following  contract  for  disclosure  of  a 
recentiy  negotiated  rate  transaction: 

ITS-2  Service  Agreement  No.  70332  between 
Columbia  Gulf  Transmission  Company  and 
Transworld  Explanation  and  Production, 
Inc.,  dated  December  19.  2000. 

Transportation  service  which  is 
scheduled  to  commence  upon 
Commission  authorization. 

Columbia  Gulf  states  that  copies  of 
the  filing  have  been  served  on  all  parties 
on  the  official  service  list  created  by  the 
Secretary  in  this  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Sti«et,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  fotpublic 


inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 

web  at  http://www.ferc.fed.us/onlme/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www. fere. fed.  us/efi/dooibell.htm. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  01-2546  Filed  1-29-01;  8:45  am] 

BIUJNO  COOe  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Docket  No.  CP01-6»-000] 

Indiana  Gaa  Company,  Inc.;  Notice  of 
Application 

January  24,  2001. 

On  January  19,  2001.  Indiana  Gas 
Company,  Inc.  (Indiana  Gas),  1630 
North  Meridian  Street,  P.O.  Box  44945, 
Indianapolis,  Indiana  46244-0945,  filed 
in  Docket  No.  CPOl-68-000  an 
application  piusuant  to  Section  7(f)  of 
the  Natural  Gas  Act  (NGA)  to  expand  its 
service  area  determination  in  Jefferson 
and  Oldham  Counties,  Kentucky  to 
include  an  area  two  miles  north  and 
one-half  mile  south  of  the  existing  area, 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection.  The  filing  may  be  viewed  at 
http://www.ferc.fed.us/onIine/rims.htm 
(call  202-208-2222  for  assistance). 

Indiana  Gas  states  that  the  expanded 
service  area  will  give  Indiana  Gas  the 
flexibility  needed  to  purchase  the  right- 
of-way  associated  with  a  new  12.6-mile 
pipeline  in  the  two  counties  to  be  used 
to  provide  reliable  natiiral  gas  service  to 
existing  and  future  retail  residential, 
commercial  and  industrial  customers  in 
the  Greater  Louisville  Metropolitan 
Area,  in  particular  Clark  and  Floyd 
Coimties,  Indiana.  Indiana  Gas  indicates 
that,  although  the  needed  construction 
could  occur  within  the  existing  right-of- 
way,  such  an  approach  would  adversely 
affect  landowners  because  of  the 
significant  residential  development 
along  the  existing  facilities  subsequent 
to  their  construction  in  1952. 

In  addition  to  the  request  to  expand 
the  Section  7(f)  service  area 
determination.  Indiana  Gas  also  requests 
(1)  a  finding  that  Indiana  Gas  qualifies 
as  a  local  distribution  company  for 
purposes  of  Section  311  of  the  Natural 
Gas  Policy  Act  of  1978  (NGPA).  and  (2) 
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a  waiver  of  the  Commission's 
accoimting  and  reporting  reqiiiiements 
and  other  regulatory  requirements 
ordinarily  apphcable  to  natural  gas 
companies  under  the  Natural  Gas  Act 
and  the  NGPA.  Indiana  Gas  also 
requests  that  the  Commission  clarify 
that  its  service  area  determination  also 
includes  Jefferson  County,  Kentucky. 

Questions  regarding  the  details  oi  this 
proposed  project  should  be  directed  to 
John  E.  Fansher,  Manager,  Land 
Department,  at  (317)  301-0598,  or  in 
writing  to  his  attention  at  the  above 
address. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  February  14,  2001, 
file  with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  E)C  20426,  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procediue  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Conunission  and 
will  receive  copies  of  all  documents 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  conmient  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Non-party  conmienters  will  not 
receive  copies  of  all  dociunents  filed  by 
other  parties  or  issued  by  the 
Conunission  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 

Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 


Commission's  web  site  at  http:// 
www.feTC.fed.  us/efi/dooibeU.htm. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Conunission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  01-2548  Filed  1-29-01;  8:45  am) 

BILLING  COOE  6n7-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  ER01-352-001] 

Natural  Gas  Trading  Corporation; 
Notice  of  Filing 

January  16.  2001. 

Take  notice  that  on  January  10,  2001, 
Natiual  Gas  Trading  Corporation 
(NGTC)  petitions  the  Commission  for 
acceptance  of  NGTC  Rate  Schedule 
FERC  No,  1 ;  the  granting  of  certain 
blanket  approvals,  including  the 
authority  to  sell  electricity  at  market 
based  rates;  and  the  waiver  of  certain 
Commission  Regulations. 

NGTC  intends  to  engage  in  wholesale 
electric  power  and  energy  purchases 
and  sales  as  a  marketer.  NGTC  is  not  in 
the  business  of  generating  or 
transmitting  electric  power. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE.,  Washington.  DC  20426, 
in  accordance  with  rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
shoiUd  be  filed  on  or  before  January  31, 
2001.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.200l(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http: 


//www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-2555  Filed  1-29-01;  8:45  am] 

BNJJNO  COOE  «n7-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC01 -20-000] 

Northwestern  Wisconsin  Electric 
Company;  Notice  of  Filing 

lanuBiy  24,  2001. 

Take  notice  that  on  January  22,  2001, 
Northwestern  Wisconsin  Electric 
Company  (NWE),  tendered  for  filing 
pursuant  to  Section  203  of  the  Federal 
Power  Act,  16  U.S.C.  Section  8245b,  an 
amendment  to  its  Application  for 
approval  to  transfer  operational  control 
over  certain  identified  transmission 
facilities  to  the  Midwest  Independent 
Transmission  System  Operator,  Inc. 
(Midwest  ISO).  NWE  states  in  the 
amendment  that  NWE's  application  to 
transfer  operational  control  of  the 
identified  facilities  to  the  Midwest  ISO 
will  not  adversely  affect  competition, 
rates,  regulation  or  generation. 

NWE  states  the  filing  has  been  served 
on  the  Public  Service  Commission  of 
Wisconsin;  the  Midwest  ISO;  Dairyland 
Power  Cooperative;  Xcel  Energy;  the 
Village  of  Centuria,  Wisconsin;  Ziegler 
Incorporated;  Utilities  Plus;  and  Polk- 
Bumett  Electric  Cooperative. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE.,  Washington.  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  February  2, 
2001.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l](iii)  and  the  instructions 
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on  the  Commission's  web  site  at  http: 
//www.ferc.fed.us/efi/doorbell.htm. 

Linwood  A.  Watson,  Ir., 

Acting  Secretary. 

CFR  Doc.  01-2549  Filed  1-29-01;  8:45  am] 

MLUNO  COOE  6n7-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  No.  RP01-182-002] 

Texas  Eastern  Transmission 
Corporation;  Notice  of  Compliance 
Filing 

January  24,  2001. 

Take  notice  that  on  January  16,  2001, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern),  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volxmie  No.  1,  the  following 
tariff  sheets,  to  be  effective  on  January 
7,2001: 

Second  Sub  First  Revised  Sheet  No.  456A 
Sub  First  Revised  Sheet  No.  456B 

Texas  Eastern  states  that  the  purpose 
of  this  filing  is  to  comply  with  the 
directives  of  the  Commission's  Letter 
Order  dated  January  5,  2001,  in  Docket 
Nos.  RPOl-1 82-000  and  RPOl-1 82-001 
(January  5  Order). 

Texas  Eastern  states  that  on  December 
7.  2000,  revised  tariff  sheets  were  filed 
in  this  docket  in  order  to  make  the 
benefits  and  opportimities  of  e- 
commerce  available  to  Texas  Eastern's 
existing  and  potential  customers.  The 
proposed  tariff  modifications  permit 
customers  to  request  service  agreements 
electronically  and  to  execute  such 
contracts  on-line  via  the  LINKr  System, 
as  well  as  to  expedite  the  net  present 
value  contract  request  and  contract 
execution  processes. 

Texas  Eastern  states  that  the  January 
5  Order  accepted  Texas  Eastern's 
December  7  tariff  filing,  effective 
January  7,  2001,  subject  to  the  condition 
that  Texas  Eastern  file,  within  ten  days 
of  the  January  5  Order,  revised  tariff 
sheets  to  (i)  maintain  its  tariff  provision 
awarding  capacity  on  a  pro  rata  basis 
and  (ii)  continue  to  allow  a  shipper  to 
withdraw  a  request  for  service  prior  to 
the  close  of  the  open  season. 

Texas  Eastern  states  that  copies  of  its 
fifing  have  been  mailed  to  all  affected 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 


Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.us/efi/dqprbell.htm. 

Linwood  A.  Watson,  |r.. 

Acting  Secretary. 

(FR  Doc.  01-2551  Filed  1-29-01;  8:45  am) 

BILUNO  CODE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01-194-001] 

Vildng  Gas  Transportation  Company; 
Notice  of  Compliance  Rling 

January  24.  2001. 

Take  notice  that  on  January  18,  2001, 
Viking  Gas  Transmission  Company 
(Viking),  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  Fourth  Revised  Tariff  Sheet  No. 
144,  with  an  effective  date  of  January  1, 
2001. 

Viking  states  that  the  filing  is  being 
made  in  compliance  with  the 
Commission's  January  11.  2001  Letter 
Order  issued  in  Docket  No  RPOl-194- 
000. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 


Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.us/efi/doorbell.htm. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  01-2550  Filed  1-29-01;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RP97-269-003  and  RP99-24»- 
002] 

Wllliston  Basin  Interstate  Pipeline  Co.^ 
Notice  of  Compliance  HIing  and 
Refund  Report 

January  24,  2001. 

Take  notice  that  on  January  19,  2001, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  with  the  Commission  certain 
revised  tariff  sheets  to  Original  Volume 
No.  2  of  its  FERC  Gas  Tariff  and  a 
Refund  Report  in  compliance  with  the 
Conmiission's  Orders  issued  October  21, ' 
1998  and  December  17, 1997,  which 
were  upheld  by  the  United  States  Court 
of  Appeals  for  the  Eighth  Circuit  in  an 
opinion  issued  June  27,  2000  in  Case 
Nos.  98-4079  and  99-3554. 

Williston  Basin  states  that  it  has 
revised  its  Rate  Schedule  X-13  rate  to 
reflect  the  final  return  on  equity 
reflected  in  the  Conunission's  Order 
issued  November  21.  2000  in  Docket 
Nos.  RP95-364-000,  et  al. 

Williston  Basin  also  states  that  on 
January  29,  2001,  a  refund  of  the 
amount  owed  should  be  received  by 
Northern  States  Power  Company  for  the 
locked  in  period  March  1. 1997  through 
December  31.  2000  with  interest 
through  January  19,  2001,  in  accordance 
with  Section  154.501  of  the 
Commission's  Regulations. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  January  31,  2001.    *" 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
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be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.btmicaU 
202-208-2222  for  assistance). 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See.  18  CFR  385.2001  (a){l){iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.  us/efi/doorbell.htm. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

IFR  Doc.  01-2545  Filed  1-29-01;  8:45  ami 

BHJJNG  CODE  6717-01-4I 


DEPARTMENT  OF  ENERGY 

FEDERAL  ENERGY  REGULATORY 
COMMISSION 

[Docket  No.  ER994235-003,  et  al.] 

New  York  Independent  System 
Operator,  Inc.,  et  a!.;  Electric  Rate  and 
Corporate  Regulation  Filings    . 

January  23.  2001. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  New  York  Independent  System 
Operator,  Inc. 

(Docket  Nos.  ER99-^235-003.  EROO-798- 
003;ER01-461-0011 

Take  notice  that  on  January  18,  2001, 
the  New  York  Independent  System 
Operator,  Inc.  (NYISO),  tendered  for 
filing  a  complete  version  of  FERC 
Electric  Tariff  Original  Volume  No.  2, 
the  Market  Administration  and  Control 
Area  Services  Tariff,  in  order  to  comply 
with  Conunission  Order  No.  614,  on  the 
designation  of  electric  rate  schedules, 
and  the  Commission's  December  18. 
2000  Letter  Order  in  the  above- 
captioned  dockets.  The  NYISO  also  files 
revisions  to  update  its  FERC  Electric 
Tariff  Original  Volume  No.  1.  the  Open 
Access  Transmission  Tariff,  pursuant  to 
the  same  letter  order.  The  filings  effect 
no  substantive  changes  to  the  tariff. 

The  NYISO  has  requested  an  effective 
date  of  January  2,  2001  for  the  filing, 
and  has  requested  waiver  of  the 
Conunission's  notice  requirements. 

The  NYISO  has  requested  waiver  of 
the  Commission's  service  requirements. 
The  documents  are  available  for 
download  from  the  NYISO's  website  at 
www.nyiso.com.  Copies  will  be 
provided  upon  request. 

Comment  date:  February  8,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Duke  Energy  Lee,  LLC 

[Docket  No.  EROl-545-OOll 

Take  notice  that  on  January  17,  2001. 
Duke  Energy  Lise,  LLC  (Diike  Lee), 


tendered  for  filing  its  FERC  Electric 
Tariff.  Original  Volume  No.  1  (Tariff) 
with  conforming  rate  designations  in 
accordance  with  the  letter  order  issued 
in  the  above-captioned  docket  on 
January  5,  2001  (Letter  Order).  In 
accordance  with  the  Letter  Order,  only 
the  Tariff's  rate  designations  were 
modified  in  order  to  conform  to  Order 
No.  614.  and  no  other  changes  were 
made. 

Comment  date:  February?,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Duke  Energy  McClain,  LLC 

(Docket  No.  EROl-566-OOll 

Take  notice  that  on  January  17,  2001, 
Duke  Energy  McClain,  LLC  (Duke 
McClain),  tender^  for  filing  its  FERC 
Electric  "Tariff,  Original  Volume  No.  1 
(Tariff)  with  conforming  rate 
designations  in  accordance  with  the 
letter  order  issued  in  the  above- 
captioned  docket  on  January  3,  2001 
(Letter  Order).  In  accordance  with  the 
Letter  Order,  only  the  Tariffs  rate 
designations  were  modified  in  order  to 
conform  to  Order  No.  614,  and  no  other 
changes  were  made. 

Comment  date:  February  7,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Duke  Energy  Hinds,  LLC 

(Docket  No.  EROl-691-OOll 

Take  notice  that  on  January  17,  2001, 
Duke  Energy  Hinds,  LLC  (Diike  Hinds), 
tendered  for  filing  its  FERC  Electric 
Tariff,  Original  Volume  No.  1  (Tariff) 
with  conforming  rate  designations  in 
accordance  with  the  letter  order  issued 
in  the  above-captioned  docket  on 
January  9,  2001  (Letter  Order).  In 
accordance  with  the  Letter  Order,  only 
the  Tariff's  rate  designations  were 
modified  in  order  to  conform  to  Order 
No.  614.  and  no  other  changes  were 
made. 

Comment  date:  February  7.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Indianapolis  Po%ver  &  Light  Co. 

(Docket  No.  EROl-718-OOll 

Take  notice  that  on  January  17.  2001. 
Indianapolis  Power  &  Light  Company 
(IPL).  tendered  for  filing  an  amendment 
of  the  First  Amendment  to  the 
Interconnection.  Operation  and 
Maintenance  Agreement  with  DTE 
Georgetown.  L.L.C.,  filed  with  the 
Commission  on  December  18,  2000 
filing  in  the  above-referenced  docket. 

Copies  of  the  amended  filing  were 
served  on  the  Indiana  Utility  Regulatory 
Commission  and  DTE  Georgetown, 
L.L.C. 


Comment  date:  February  7,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Allegheny  Energy  Service  Corp.  on 
behalf  of  Allegheny  Energy  Supply  Co., 
LLC 

[Docket  No.  ER01-986-000] 

Take  notice  that  on  January  18,  2001, 
Allegheny  Energy  Service  Corporation 
on  behalf  of  Allegheny  Energy  Supply 
Company,  LLC  (Allegheny  Energy 
Supply),  tendered  for  filing  Service 
Agreement  No.  109  to  add  one  (1)  new 
Customer  to  the  Market  Rate  Tariff 
imder  which  Allegheny  Energy  Supply 
offers  generation  services. 

Allegheny  Energy  Supply  requests  a 
waiver  of  notice  requirements  for  an 
effective  date  of  January  1.  2001  for 
service  to  the  Borough  of  Park  Ridge. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Conunission.  and  all  parties  of 
record. 

Comment  date:  February  8,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  American  Transmission  Systems, 
Inc.;  Ohio  Edison  Co.;  The  Cleveland 
Electric  Illuminating  Co.;  The  Toledo 
Edison  Co. 

[Docket  No.  EROl-987-OOOj 

Take  notice  that  on  January  18.  2001, 
American  Transmission  Systems.  Inc., 
tendered  for  filing  on  behalf  of  itself  and 
Ohio  Edison  Company.  The  Cleveland 
Electric  Illuminating  Company,  and  The 
Toledo  Edison  Company.  Service 
Agreements  for  Network  Integration 
Service  and  Operating  Agreements  for 
the  Network  Integration  Transmission 
Service  under  the  Ohio  Retail  Electric 
Program  with  Nicor  Energy.  L.L.C.  and 
AES  NewEnergy,  Inc.,  pursuant  to  the 
American  Transmission  Systems,  Inc. 
Open  Access  Tariff.  These  agreements 
will  enable  the  parties  to  obtain 
Network  Integration  Service  under  the 
Ohio  Retail  Electric  Program  in 
accordance  with  the  terms  of  the  Tariff. 

The  proposed  effective  date  under 
these  agreements  is  January  1,  2001. 

Comment  date:  February  8,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  PJM  Interconnection,  LLC 

[Docket  No.  ER01-988-O00] 

Take  notice  that  on  January  18,  2001, 
PJM  Interconnection,  L.L.C.  (PJM), 
tendered  for  filing  amendments  to  Part 
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IV  of  the  PJM  Open  Access 
Transmission  Tariff  to  amend  its 
generation  interconnection  study 
procedures  to  specify  that  feasibility 
and  impact  studies  will  be  conducted 
on  a  bi-annual  basis. 

Copies  of  this  filing  were  served  upon 
all  PJM  members  and  each  state  electric 
utility  regulatory  commission  in  the 
PJM  control  area. 

PJM  requests  a  waiver  of  the 
Commission's  60-day  notification 
requirement  to  permit  an  effective  date 
of  January  31,  2001. 

Comment  date:  February  8,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Green  Mountain  Power  Corp. 

[Docket  No.  EROl-989-OOOj 

Take  notice  that  on  January  18.  2001, 
Green  Mountain  Power  Corporation 
(GMP),  tendered  for  filing  its  proposed 
FERC  Electric  Tariff,  Original  Volume 
No.  4,  a  market-based  rate  power  sales 
tariff  that  includes  a  form  of  umbrella 
service  agreement  and  code  of  conduct. 

GMP  requests  waiver  of  the 
Commission's  notice  of  filing 
requirements  in  order  to  allow  the 
proposed  market-based  rate  tariff  to 
become  effective  on  January  19,  2001. 

Comment  date:  February  8,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  California  Independent  System 
Operator  Corp. 

[Docket  No.  ER01-991-000] 

Take  notice  that  on  January  18,  2001, 
the  California  Independent  System 
Operator  Corporation  (ISO),  tendered  for 
filing  Amendjjient  No.  37  to  the  ISO 
Tariff.  The  ISO  states  that  Amendment 
No.  37  is  intended  to  modify  the 
bidding  requirements  for  Reliability 
Must-Run  (RMR)  Unit  Owners  whose 
Units  are  dispatched  by  the  ISO  prior  to 
the  close  of  the  PX  Markets  who  chose 
be  paid  under  the  terms  of  the  RMR 
Contract  rather  than  through  the  market. 
Such  an  Owner  would  be  exempted 
from  the  requirement  that  the  RMR 
Contract  Energy  be  bid  into  the  PX  Day- 
Ahead  Market  if  it  is  prohibited  from 
bidding  into  that  market  by  law  or 
regulation  or  because  it  disqualified 
under  the  terms  of  the  PX  Tariff. 

The  ISO  requests  waiver  of  the 
Commission's  notice  requirements  and 
an  effective  date  of  January  18.  2001. 

The  ISO  states  that  this  filing  has  been 
served  on  the  California  Public  Utilities 
Commission,  the  California  Electricity 
Oversight  Board,  all  parties  to  Must  Run 
Service  Agreements  and  all  California 
ISO  Scheduling  Coordinators. 


Comment  date:  February  8.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Southern  Energy  Chalk  Point,  LLC        16.  Tampa  Electric  Co. 


Comment  date:  February  8.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


[Docket  No.  EROl-992-OOOl 

Take  notice  that  on  January  18.  2001. 
Southern  Energy  Chalk  Point.  LLC  (SE 
Chalk  Point),  tendered  for  filing  with 
the  Federal  Energy  Regulatory 
Commission  a  short-term  Master  Power 
Purchase  and  Sale  Agreement  dated 
December  18.  2000.  between  Southern 
Company  Energy  Marketing,  L.P.  and  SE 
Chalk  Point  for  sales  under  SE  Chalk 
Point's  Market  Rate  Tariff,  which  was 
accepted  for  filing  in  Document  No. 
EROO-3 760-000. 

Comment  date:  February  8,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  MEP  Pleasant  Hill,  LLC 

(Docket  No.  EROl-993-OOOl 

Take  notice  that  on  January  18,  2001, 
MEP  Pleasant  Hill,  LLC  (MEPPH), 
tendered  for  filing  Service  Agreement 
No.  2  under  its  FERC  Electric  Tariff. 
Volvune  No.  1.  providing  for  sales  of 
electric  energy  to  Missouri  Public 
Service. 

Comment  date:  February  8.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


14.  Tampa  Electric  Co. 

(Docket  No.  EROl-994-OOOl 

Take  notice  that  on  January  18,  2001, 
Tampa  Electric  Company  (Tampa 
Electric),  tendered  for  filing  a  ser\'ice 
agreement  with  Duke  Energy  Trading 
and  Marketing,  L.L.C.  (Duke  Energy), 
under  Tampa  Electric's  market-based 
sales  tariff. 

Tampa  Electric  proposes  that  the 
service  agreement  be  made  effective  on 
December  22,  2000. 

Copies  of  the  filing  have  been  served 
on  Duke  Energy  and  the  Florida  Public 
Service  Conunission. 

Comment  date:  February  8,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Tampa  Electric  Co. 

[Docket  No.  EROl-995-OOOl 

Take  notice  that  on  January  18,  2001, 
Tampa  Electric  Company  (Tampa 
Electtic),  tendered  for  filing  a  service 
agreement  with  Oglethorpe  Power 
Corporation  (Oglethorpe)  imder  Tampa 
Electric's  market-based  sales  tariff. 

Tampa  Electric  proposes  that  the 
service  agreement  be  made  effective  on 
December  20.  2000. 

Copies  of  the  filing  have  been  served 
on  Oglethorpe  and  the  Florida  Public 
Service  Commission. 


[Docket  No.  EROl-996-OOOl 

Take  notice  that  on  January  18.  2001, 
Tampa  Electric  Company  (Tampa 
Electiic).  tendered  for  filing  a  service 
agreement  with  Coral  Power  L.L.C. 
(Coral),  imder  Tampa  Electric's  market- 
based  sales  tariff. 

Tampa  Electric  proposes  that  the 
service  agreement  be  made  effective  on 
December  22,  2000,  and  gives  notice  of 
its  termination  as  of  February  1,  2001. 

Copies  of  the  filing  have  been  served 
on  Coral  and  the  Florida  Public  Service 
Commission. 

Comment  date:  February  8,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Duke  Energy  Corp. 

[Docket  No.  EROl-997-OOOj 

Take  notice  that  on  January  18,  2001, 
Duke  Energy  Corporation  (Duke), 
tendered  for  filing  a  Service  Agreement 
with  Engage  Energy  America  LLC,  for 
Non-Firm  Transmission  Service  under 
Duke's  Open  Access  Transmission 
Tariff. 

Duke  requests  that  the  proposed 
Service  Agreement  be  permitted  to 
become  effective  on  January  9,  2001. 

Duke  states  that  this  filing  is  in 
accordance  with  Part  35  of  the 
Commission's  Regulations  and  a  copy 
has  been  served  on  the  North  Carolina 
Utilities  Commission. 

Comment  date:  February  8.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Duke  Energy  Corp.    , 

[Docket  No.  ER01-998-000| 

Take  notice  that  on  January  18.  2001, 
Duke  Energy  Corporation  (Duke), 
tendered  for  filing  a  Service  Agreement 
with  Engage  Energy  America  LLC  for 
Firm  Point-to-Point  Transmission 
Service  under  Duke's  Open  Access 
Transmission  Tariff. 

Duke  requests  that  the  proposed 
Service  Agreement  be  permitted  to 
become  effective  on  January  9,  2001. 

Duke  states  that  this  filing  is  in 
accordance  with  Part  35  of  the 
Commission's  Regulations  and  a  copy 
has  been  served  on  the  North  Carolina 
Utilities  Commission. 

Comment  date:  February  8,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Duke  Energy  Corp. 

[Docket  No.  EROl-999-OOOl 

Take  notice  that  on  January  18,  2001, 
Ehike  Energy  Corporation  (Duke), 
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tendered  for  filing  a  Service  Agreement 
with  PECO  Energy  Company  for  Firm 
Transmission  Service  imder  Duke's 
Open  Access  Transmission  Tariff. 

Duke  requests  that  the  proposed 
Service  Agreement  be  permitted  to 
become  effective  on  December  19.  2000. 

Ehike  states  that  this  filing  is  in 
accordance  with  Part  35  of  the 
Commission's  Regulations  and  a  copy 
has  been  served  on  the  North  Carolhia 
Utilities  Conunission. 

Comment  date:  February  8,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  PIM  Interconnection,  LLC 

[Docket  No.  EROl-1 000-000 1 

Take  notice  that  on  January  18,  2001. 
PJM  Interconnection.  LLC  (PIM). 
tendered  for  filing  an  executed 
interconnection  service  agreement 
between  PJM  and  NRG  Energy  Center 
Dover  LLC. 

PJM  requests  a  waiver  of  the 
Commission's  60-day  notice 
requirement  to  permit  the  effective  dates 
agreed  to  by  the  parties. 

Copies  of  this  filing  were  served  upon 
NRG  Energy  Center  Dover  LLC  and  the 
state  electric  utility  regidatory 
commissions  within  the  PJM  control 
area. 

Comment  date:  February  8.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Southern  Energy  Potomac  River, 
LLC 

[Docket  No.  EROl-1001-000] 

Take  notice  that  on  January  18.  2001. 
Southern  Energy  Potomac  River.  LLC 
(SE  Potomac  River),  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  a  short-term  Master  Power 
Purchase  and  Sale  Agreement  dated 
December  18,  2000,  between  Southern 
Company  Energy  Marketing.  L.P.  and  SE 
Potomac  River  for  sales  under  SE 
Potomac  River's  Market  Rate  Tariff, 
which  was  accepted  for  filing  in 
Document  No.  EROO-3 760-000. 

Comment  date:  February  8,  2001 ,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Southern  Energy  Peaker,  LLC 

[Docket  No.  EROl-1002-000] 

Take  notice  that  on  January  18.  2001. 
Southern  Energy  Peaker.  Li.C  (SE 
Peaker),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
a  short-term  Master  Power  Purchase  and 
Sale  Agreement  dated  December  18, 
2000,  between  Southern  Company 
Energy  Marketing.  LP.  and  SE  Peaker 
sales  under  SE  Peaker's  Market  Rate 
Tariff,  which  was  accepted  for  filing  in 
Document  No.  EROO-3 760-000. 


Comment  date:  February  8.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Dominion  Energy,  Inc.;  Dominion 
Cogen  NY,  Inc.;  State  Dam  Corp.;  State 
Dam  n,  LLC;  Sissonville  Corp.; 
Sissonville  II,  LLC 

[Docket  No.  ECOl-58-OOOj 

Take  notice  that  on  January  17.  2001. 
Dominion  Energy.  Inc..  and  Dominion 
Cogen  NY.  Inc.  (collectively  Sellers), 
and  State  Dam  Corporation.  State  Dam 
n,  LLC,  Sissonville  Corporation  and 
Sissonville  n,  LLC  (Purchasers)  filed 
with  the  Federal  Energy  Regulatory 
Conunission  (Commission)  a  joint 
application  (Application)  pursuant  to 
Section  203  of  the  Federal  Power  Act  for 
authorization  of  both  the  disposition 
and  acquisition  of  jurisdictional 
facilities  whereby  Sellers  will  sell  for 
cash  their  one-half  limited  and  general 
partnership  interests  in  NYSD  Limited 
Partnership  (NYSD)  and  Sissonville 
Limited  Partnership  (Sissonville)  to  the 
Purchasers.  The  Pvuchasers  and  Sellers 
have  requested  confidential  treatment  of 
the  Forms  of  Partnership  Interest 
Purchase  Agreement  included  as  an 
exhibit  to  the  Application  pursuant  to 
Section  388.112  of  the  Commission's 
regulations.  NYSD  and  Sissonville  are 
exempt  wholesale  generators  that  own 
hydroelectric  generating  projects, 
interconnection  facilities  and 
Commission  jurisdictional  contracts. 
The  NYSD  facility  is  a  10.83  MW 
facility  located  on  the  Mohawk  River 
near  the  Town  of  Waterford  and  City  of 
Cohoes  in  Saratoga  and  Albany 
Counties,  New  York.  The  Sissonville 
facility  is  a  2.3  MW  facility  located  on 
the  Raquette  River  in  the  "Town  of 
Potsdam,  St.  Lawrence  County,  New 
York. 

Comment  date:  February  7,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Bangor  Hydro-Electric  Co.;  Central 
Maine  Power  Co.;  National  Grid  USA; 
Northeast  Utilities  Service  Co.;  The 
United  Illuminating  Co.;  Vermont 
Electric  Power  Co.;  ISO  New  England 
Inc. 

(Docket  No.  RTOl-86-OOOl 

Take  notice  that  on  January  16,  2001, 
pursuant  to  Order  Nos.  2000  and  2000- 
A  and  the  Commission's  regulations 
thereimder,  Bangor  Hydro-Electric 
Company,  Central  Maine  Power 
Company,  National  Grid  USA.  Northeast 
Utilities  Service  Company,  The  United 
Illiuninating  Company,  Vermont 
Electric  Power  Company  and  ISO  New 
England  Inc.,  collectively,  Petitioners, 
filed  a  Joint  Petition  for  Declaratory 


Order  to  form  the  New  England 
Regional  Transmission  Organization. 

Comment  date:  February  22,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  New  York  Independent  System 
Operator,  Inc.;  Central  Hudson  Gas  & 
Electric  Corp.;  Consolidated  Edison 
Company  of  New  York,  Inc.;  Niagara 
Mohawk  Power  Corp.;  New  York  State 
Electric  &  Gas  Corp.;  Orange  & 
Rockland  Utilities,  Inc.;  Rochester  Gas 
and  Electric  Corp. 

[Docket  No.  RTOl-95-OOOl 

Take  notice  that  on  January  16,  2001, 
pursuant  to  Section  35.34(h)  of  the 
Commission's  regulations,  and  the 
Commission's  July  20,  2000  "Notice  of 
Guidance  for  Processing  Order  No.  2000 
Filings"  in  Docket  No.  RM99-2-000,  the 
New  York  Independent  System 
Operator,  Inc.,  Central  Hudson  Gas  & 
Electric  Corporation,  Consolidated 
Edison  Company  of  New  York,  Inc., 
Niagara  Mohawk  Power  Corporation, 
Oi^nge  &  Rockland  Utilities,  Inc.  and 
Rochester  Gas  and  Electric  Corporation, 
jointly  submitted  an  Order  No.  2000 
compliance  filing. 

Comment  date:  February  22,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  RTO  Informational  Filings 

[Docket  No.  RTOl-l-OOO] 

Take  notice  that  on  January  16.  2001, 
the  following  listed  entities  tendered  for 
filing  volimtary  informational  filings  in 
response  to  the  Commission's  Order  No. 
2000.1 

Ontario  Independent  Electricity 
Market  Operator;  Massachusetts 
Municipal  Wholesale  Electric  Co. 
(Connecticut  Municipal  Electric  Energy 
Cooperative,  Vermont  Public  Power 
Supply  Authority,  Braintree  Electric 
Li^t  Department,  Chicopee  Municipal 
Lighting  Plant,  New  Hampshire  Electric 
Cooperative,  Inc.,  Reading  Municipal 
Light  Department,  South  Hadley  Electric 
Light  Department,  Taunton  Municipal 
Lighting  Plant,  and  Westfield  Gas  & 
Electric  Light  Department);  NB  Power 
Corp.  (Nova  Scotia  Power  Inc.,  Maritime 
Electric  Company,  Limited,  Maine 
Electric  Power  Co.,  and  Maine  Public 
Service  Co.).  -^ 


■  Regional  Transmission  Organizations,  Order  No. 
2000.  65  Fed.  Reg.  809  ()anuary  6,  2000).  FERC 
Stats.  St  Regs.  1 31,089  (1999i,  order  on  reh'g.  Order 
No.  2000-A.  65  Fed.  Reg.  12,088  (March  8,  2000), 
FERC  Stats,  ft  Regs.  1 31.092  (2000). 
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27.  Maine  Electric  Power  Co.;  San  Diego 
Gas  &  Electric  Co.;  Pacific  Gas  and 
Electric  Co.;  California  Independent 
System  Operator  Corp.;  Citizens 
Communications  Co.;  Fitchburg  Gas 
and  Electric  Light  Co.;  Concord  Electric 
Co.  and  Exeter  &  Hampton  Electric 
Light  Co.;  Southern  California  Edison 
Co.;  California  Power  Exchange  Corp.; 
NSTAR  Services  Co.;  Central  Vermont 
Public  Service  Corp. 

[Docket  Nos.  RT01-19-000;  RT01-82-000: 
RT01-83-000;  RTOl-85-000:  RTOl-89-000; 
RTOl-90-000;  RTOl-92-000;  RTOl-93-000; 
RTOl-94-000;  RTOl-97-OOOl 

Citizens  Communications  Co.;  Green 
Mountain  Power  Corp.,  and  Vermont 
Electric  and  Power  Co. 

[Not  consolidated] 

Take  notice  that  on  January  16.  2001, 
the  entities  listed  in  the  caption  above 
made  compliance  filings  pursuant  to  18 
CFR  35.34(c)  and  the  Commission's 
Order  No.  2000.2 

Comment  date:  February  22,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Conmiission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.  us/online/rims.htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-2544  Filed  1-29-01;  8:45  am] 

BILUNO  COOE  6717-01-l> 


'Regional  Transmission  Organizations.  Order  No. 
2000,  65  Fed.  Reg.  809  Oanuary  6,  2000),  FERC 
SUts.  ft  Regs.  1  31.089  (1999),  order  on  reh'g,  Order 
No.  2000-A,  65  Fed.  Reg.  12,088  (March  8,  2000), 
FERC  StaU.  ft  Regs.  1  31,092  (2000). 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  No.  CP01-65-000] 

Eastern  StKKe  Natural  Gas  Company; 
Notice  of  Intent  To  Prepare  an 
Environmental  Assessment  for  the 
Proposed  2001  System  Expansion  and 
Capacity  Stabilization  Project  and 
Request  for  Comments  on 
Environmental  Issues 

January  24.  2001. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  2001  System  Expansion  and 
Capacity  Stabilization  Project  involving 
construction  and  operation  of  facilities 
by  Eastern  Shore  Natural  Gas  Company 
(Eastern  Shore)  in  Chester  Coimty, 
Pennsylvania  and  Cecil  County, 
Maryland.  1  Eastern  Shore  would 
construct  6  miles  of  16-inch-diameter 
pipeline  loop,  install  two  1,665 
horsepower  (hp)  compressor  units  at  its 
Daleville  Compressor  Station,  and 
construct  a  new  delivery  point/meter 
station.  This  EA  will  be  used  by  the 
Commission  in  its  decision-making 
process  to  determine  whether  the 
project  is  in  the  public  convenience  and 
necessity. 

If  you  are  a  landowner  receiving  this 
notice,  you  may  be  contacted  by  a 
pipeline  company  representative  about 
the  acquisition  of  an  easement  to 
construct,  operate,  and  maintain  the 
proposed  facilities.  The  pipeline 
company  would  seek  to  negotiate  a 
mutually  acceptable  agreement. 
However,  if  the  project  is  approved  by 
the  Commission,  that  approval  conveys 
with  it  the  right  of  eminent  domain. 
Therefore,  if  easement  negotiations  fail 
to  produce  an  agreement,  the  pipeline 
company  could  initiate  condemnation 
proceedings  in  accordance  with  state 
law. 

A  fact  sheet  prepared  by  the  FERC 
entitled  "An  Interstate  Natural  Gas 
Facility  On  My  Land?  What  Do  I  Need 
to  Know?"  was  attached  to  the  project 
notice  Eastern  Shore  provided  to 
landowners.  This  fact  sheet  addresses  a 
number  of  typically  asked  questions, 
including  the  use  of  eminent  domain 
and  how  to  participate  in  the 
Commission's  proceedings.  It  is  also 
available  for  viewing  on  the  FERC 
Internet  website  (www.ferc.fed.us). 


Summary  of  the  Proposed  Pro|ect 

Eastern  Shore  Wants  to  expand  the 
capacity  of  its  facilities  in  Pennsylvania 
and  Maryland  to  provide  an  additional 
19.800  decatherms  per  day  of  firm 
capacity  service  for  three  local 
distribution  companies.  Eastern  Shore 
seeks  authority  to  construct  and  operate: 

•  6  miles  of  16-inch-diameter 
pipeline  loop  adjacent  to  an  existing 
pipeline  on  its  existing  right-of-way  in 
Chester  County,  Pennsylvania  and  Cecil 
County,  Maryland; 

•  Two  additional  1,665  hp 
compressor  units  at  its  Daleville 
Compressor  Station  in  Chester  County, 
Pennsylvania;  and 

•  A  new  delivery  point  on  Eastern 
Shore's  existing  mainline  in  Chester 
County,  Pennsylvania. 

The  location  of  the  project  facilities  is 
shown  in  appendix  1.^ 

Land  Requirements  for  Construction 

The  proposed  project  follows  the 
existing  Eastern  Shore  right-of-way 
(ROW)  for  5.3  miles  of  the  6-mile 
project.  Construction  of  the  proposed 
facilities  would  affect  about  55.4  acres 
of  land.  About  22.7  acres  of  existing 
permanent  easement  and  28.7  acres  of 
temporary  construction  ROW  would  be 
necessary  for  pipeline  construction. 
New  compressor  station  facilities  would 
require  an  additional  3.9  acres  at  the 
existing  site.  Construction  of  the  meter 
station  would  require  about  0.1  acre. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  resiUt  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us '  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  \his  "scoping."  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  considered  diuing  the 
preparation  of  the  EA.  State  and  local 


'  Eastern  Shore's  application  was  filed  with  the 
Commission  under  section  7  of  the  Natural  Gas  Act 
and  Part  157  of  the  Commission's  regulations. 


^  The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Register.  Copies  are 
available  on  the  Commission's  website  at  the 
"RIMS"  link  or  from  the  Commission's  Public 
Reference  and  Files  Maintenance  Branch.  888  First 
Street  NE,  Washington,  DC  20426.  or  call  (202)  208- 
1371.  For  instructions  on  connecting  to  RIMS  refier 
to  the  last  page  of  this  notice.  Copies  of  the 
appendices  were  sent  to  all  those  receiving  this 
notice  in  the  mail. 

'  "We",  "us",  and  "our"  refer  to  the 
environmental  staff  of  the  Office  of  Energy  Projects 
(OEP). 
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government  representatives  are 
encouraged  to  notify  their  constituents 
of  this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 

•  Geology  and  soils 

•  Water  resources,  fisheries,  and 
wetlands 

•  Vegetation  and  wildlife 

•  Cultural  resources 

•  Public  safety 

•  Land  use 

•  Endangered  and  threatened  species 

•  Air  quality  and  noise 

•  Hazardous  waste 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  Ubraries,  and 
the  Commission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
coomients  on  the  EA  before  we  make 
our  recommendations  to  the 
Commission. 

Currently  Identified  Enviromnental 


We  have  already  identified  several 
issues  we  think  deserve  attention  based 
on  a  preliminary  review  of  the  proposed 
facilities  and  the  envirormiental 
information  provided  by  Eastern  Shore. 
This  preliminary  Ust  of  issues  may  be 
changed  based  on  your  comments  and 
our  analysis. 

•  Impacts  to  residents  within  540  feet 
of  construction,  and  impacts  to 
agricultiual  areas. 

•  Effects  from  the  addition  of  3,330 
hp  of  compression. 

•  Effects  to  wetlands,  forested  areas, 
and  possible  impacts  to  Federal  and 
state-listed  species. 

Public  Participation 

You  can  make  a  difference  by 
providing  us  with  your  specific 
comments  or  concerns  about  the  project. 
By  becoming  a  commentor,  your 
concerns  will  be  addressed  in  the  EA 
and  considered  by  the  Commission.  You 


should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  locations/routes),  and 
measures  to  avoid  or  lessen 
environmental  impact.  The  more 
specific  your  comments,  the  more  useful 
they  will  be.  Please  follow  these 
instructions  carefully  to  ensure  that 
your  comments  are  received  in  time  and 
properly  recorded: 

•  Send  an  original  and  two  copies  of 
your  letter  to:  David  P.  Boergers, 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  St.  NE,  Room  lA, 
Washington,  DC  20426. 

•  Label  one  copy  of  the  comments  for 
the  attention  of  Gas  Group,  1,  PJ-11.1. 

•  Reference  Docket  No.  CPOl-65- 
000. 

•  Mail  you  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  March  2,  2001. 

Comments  and  protests  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  See,  18  CFR  385.2001)a(l)(iii) 
and  the  instructions  on  the 
Conmiission's  website  at  bttp:// 
www.ferc.fed.us/efi/doorbell.htm  under 
the  link  to  the  User's  Gmde.  Before  you 
can  file  comments  you  will  need  to 
create  an  account  by  clicking  on  "Login 
to  File"  and  then  "New  User's 
Account." 

Becoming  an  Intervener 

In  addition  to  iiivolvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  known  as  an  "intervenor." 
Intervenors  play  a  more  formal  role  in 
the  process.  Among  other  things, 
intervenors  have  the  right  to  receive 
copies  of  case-related  Commission 
dociunents  and  filings  by  other 
intervenors.  Likewise,  each  intervenor 
must  provide  14  copies  of  its  filings  to 
the  Secretary  of  the  Commission  and 
must  send  a  copy  of  its  filings  to  all 
other  parties  on  the  Commission's 
service  list  for  this  proceeding.  U  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  2).  Only 
intervenors  have  the  right  to  seek 
rehearing  of  the  Commission's  decision. 

You  do  not  need  intervenor  status  to 
have  your  environmental  comments 
considered.  Additional  information 
about  the  proposed  project  is  available 
from  the  Commission's  Office  of 
External  Affairs  at  (202)  208-1088  or  on 
the  FERC  website  (www.ferc.fed.us) 
using  the  "RIMS"  link  to  information  in 
this  docket  number.  Click  on  the 
"RIMS  "  link,  select  "Docket  #"  fitim  the 
RIMS  Menu,  and  follow  the 


instructions.  For  assistance  with  access 
to  RIMS,  the  RIMS  helpline  can  be 
reached  at  (202)  208-2222. 

Similarly,  the  "OPS"  link  on  the 
FERC  Internet  website  provides  access 
to  the  texts  of  formal  documents  issued 
by  the  Commission,  such  as  orders, 
notices,  and  rulemakings.  From  the 
FERC  Internet  website,  click  on  the 
"CIPS"  link,  select  "Docket  #"  from  the 
CIPS  menu,  and  follow  the  instructions. 
For  assistance  with  access  to  QPS,  the 
CIPS  helpline  can  be  reached  at  (202) 
208-2474. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(PR  Doc.  01-2553  Filed  1-29-01;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Transfer  of  License  and 
Soliciting  Comments,  Motions  To 
Intervene,  and  Protests 

lanuary  24,  2001. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Application  Type:  Transfer  of 

L<iC6IlS6 

b.  Project  No.:  2543-047. 

c.  Date  Filed:  December  22,  2000. 

d.  Applicants:  The  Montana  Power 
Company  and  The  Montana  Power, 
L.L.C. 

e.  Name  of  Project:  Milltown. 

f.  Location:  On  the  Clark  Ford  River 
in  Missoula  County,  Montana.  The 
project  does  not  utilize  federal  or  tribal 
lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Michael  P. 
Manion,  The  Montana  Power  Company, 
40  East  Broadway,  Butte,  MT  59701, 
(406)  497-2456;  Steven  M.  Kramer  and 
Carla  J.  Urquhart,  Milbank,  Tweed, 
Hadley  &  McCloy  LLP,  1825  I  Street, 
NW,  Suite  1100,  Washington,  DC  20006. 
(202) 835-7508. 

i.  FERC  Contact:  Regina  Saizan,  (202) 
219-2673. 

j.  Deadline  for  filing  comments  and  or 
motions:  March  1,  2001. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.  Washington,  DC  20426. 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
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[>ommission's  web  site  at  http:// 
Www.ferc.fed.  us/efi/doorbell.htm. 

\  Please  include  the  Project  Niunber 
'^543-047)  on  any  comments  or 
[potions  filed. 

k.  Description  of  Transfer:  Transfer  of 
the  license  for  the  project  is  being 
sought  in  connection  with  The  Montana 
Power  Company's  (Montana  Power) 
conversion  to  a  limited  liability 
company,  The  Montana  Power,  L.L.C., 
as  part  of  an  internal  corporate 
restructuring  that  will  be  undertaken 
prior  to  the  sale  of  Montana  Power's 
utility  business  to  North  Western 
Corporation  (North  Western).  The  latter 
transaction  is  the  subject  of  a  separate 
proceeding  in  which  Montana  Power 
and  North  Western  have  filed  a  joint 
application  imder  Section  203  of  the 
Federal  Power  Act  seeking  approval  of 
the  disposition  of  jurisdictional 
facilities  in  connection  with  the  sale  of 
Montana  Power's  utility  business. 
j  The  transfer  application  was  filed 
Within  five  years  of  the  expiration  of  the 
license  for  the  project.  A  Commission 
Order  issued  June  16,  2000,  extended 
the  termination  date  of  the  license  to 
December  31,  2006.  In  Hydroelectric 
Relicensing  Regulations  Under  the 
Federal  Power  Act  (54  FR  23756;  FERC 
Stats,  cmd  Regs.,  Regs.  Preambles  1986- 
1990  30854  at  p.  31437).  the 
Commission  declined  to  forbid  all 
license  transfers  dxoring  the  last  five 
years  of  an  existing  license,  and  instead 
indicated  that  it  would  scrutinize  all 
such  transfer  requests  to  determine  if 
the  transfer's  primary  purpose  was  to 
give  the  transferee  an  advantage  in 
relicensing  (id.  at  p.  31438  n.  318). 

1.  Location  of  the  Application:  A  copy 
of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  This  filing  may  be 
viewed  on  http://www.ferc.fed.us/ 
online/rims.htm  (call  (202)  208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 


Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDA'nONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MO-nON  TO  INTERVENE",  as 
applicable,  and  the  Project  Niunber  of 
the  particular  application  to  which  the 
filing  refers.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

IFR  Doc.  01-2547  Filed  1-29-01;  8:45  am] 

BILUNG  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-693»-71 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Reporting 
Requirements  Under  EPA's  National 
Wastewater  Operator  Training  and 
Technical  Assistance  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  docimient  announces 
that  EPA  is  planning  to  submit  the 
following  proposed  Information 
Collection  Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB): 
National  Wastewater  Operator  "Training 
and  Technical  Assistance  Program,  EPA 
ICR  Number  1977.01,  and  ONfB  Control 
Number  to  be  assigned.  Before 
submitting  the  ICR  to  OMB  for  review 
and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  information  collection  as 
described  below. 


DATES:  Comments  must  be  submitted  on 
or  before  April  2,  2001. 
ADDRESSES:  Environmental  Protection 
Agency,  Office  of  Wastewater 
Management,  National  Wastewater 
Operator  Training  and  Technical 
Assistance  Program— 104(g)(1)  JCR 
Docket,  Mimicipal  Assistance  Branch 
(Mail  Code  4204-M),  1200  Pennsylvania 
Avenue,  NW,  Washington,  DC  20460. 
Interested  persons  may  obtain  a  copy  of 
the  ICR  and  supporting  analysis  without 
charge  by  contacting  the  individual 
listed  below. 

FOR  FURTHER  INFORMATION  CONTACT:  Curt 
Baranowski,  Telephone:  202-564-0636. 
Facsimile  Number:  (202)  501-2396.  E- 
mail:  baranowski.curt@epa.gov. 
SUPPLEMENTARY  INFORMATION:  Affected 
entities:  Entities  potentially  affected  by 
this  action  are  state  and  local 
governments,  state  and  county  colleges, 
and  those  organizations  which  provide 
training  assistance  through  the  Clean 
Water  Act  104(g)(1)  Program  to 
mimicipal  wastewater  treatment  plants. 
Title:  National  Wastewater  Operator 
Training  and  Technical  Assistance 
Program.  (OMB  Control  No.  to  be 
assigned.  EPA  ICR  No.:  1977.01. 

Comments 

Comments  should  be  submitted  to  the 
National  Wastewater  Operator  Training 
and  Technical  Assistance  Program  ICR 
Comment  Clerk,  Mail  Code  4204-M, 
Environmental  Protection  Agency, 
Office  of  Wastewater  Management,  1200 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20460.  Those  who  comment  and 
want  EPA  to  acknowledge  receipt  of 
their  comments  should  enclose  a  self 
addressed  stamped  envelope.  Comments 
may  also  be  submitted  electronically  to 
baranowski.curt@epa.gov.  Electronic 
comments  should  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  forms  of  encryption,  and 
be  identified  by  the  use  of  words  "OTP 
ICR  Comments".  No  confidential 
business  information  (CBI)  should  be 
submitted  through  e-mail.  Comments 
and  data  will  also  be  accepted  on  disk 
in  Corel  WordPerfect  8  format  or  ASCII 
file  format.  Electronic  comments  on  this 
notice  may  be  filed  online  at  many 
Federal  Depository  Libraries. 

The  record  for  this  proposed  ICR 
renewal  has  been  established  in  the 
Office  of  Wastewater  Management, 
Municipal  Assistance  Branch  and 
includes  supporting  documentation  as 
well  as  printed,  paper  versions  of 
electronic  comments.  It  does  not 
include  any  information  claimed  as  CBI. 
The  record  is  available  for  inspection 
from  9  am  to  4  pm,  Monday  through 
Friday,  excluding  legal  holidays,  at  the 


8220 


Federal  Register /Vol.  66,  No.  20 /Tuesday.  January  30,  2001 /Notices 


United  States  Environmental  Protection 
Agency,  Miuiicipal  Assistance  Branch, 
7th  Floor,  ICC  Building,  1201 
Constitution  Avenue,  NW,  Washington, 
DC  20004.  For  access  to  the  docket 
materials,  please  call  (202)  564-0753  to 
schedule  an  appointment. 

Abstract 

The  Wastewater  Operator  Training 
Program  provides  on-site  technical 
assistance  to  municipal  wastewater 
treatment  plants.  Information  will  be 
collected  from  the  network  of  forty-eight 
104(g)(1)  training  centers  set  up  through 
out  the  United  States.  The  information 
will  be  collected  to  identify  the  facilities 
assisted,  the  different  types  of  assistance 
the  program  provides  and  the 
environmental  outcomes  and  benefits  of 
the  assistance  provided  by  the  program. 
The  information  will  be  collected  and 
submitted  on  either  an  aimual  or  semi- 
annual basis.  A  Microsoft  Access  and  a 
Lotus  1-2-3  database  have  been 
developed  for  this  purpose.  This  ICR 
will  be  used  by  EPA  for  the  technical 
and  financial  management  of  the 
104(g)(1)  Program.  It  is  strongly 
suggested  that  the  104(g)(1)  Program 
training  centers  participate  in  the 
information  collection  although  it  is  not 
mandatory.  All  information  in  the  data 
system  will  be  made  public  upon 
request.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  cmxently  valid  OMB 
control  niunber.  The  OMB  control 
numbers  are  listed  in  the  Code  of 
Federal  Regulations  Title  40  part  9  and 
in  the  Code  of  Federal  Regulations  Title 
48  Chapter  15. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  biu-den  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  techn.ological 
collection  techniques  or  other  forms  of 
information  technology,  e.g..  permitting 
electronic  submission  of  responses. 


Burden  Statement 


The  projected  combined  annual 
burden  hours  of  this  ICR  to  all 
respondents  will  be  approximately  512 
hours.  The  average  annual  biutien  hours 
to  each  104(g)(1)  training  center  grantee 
will  be  7  hours,  for  a  total  of  336  hoiu« 
per  year.  The  average  annual  burden 
hours  to  the  EPA's  Regional  Offices  and 
Headquarters  will  be  16  hours  each,  for 
a  total  of  176  burden  hours  per  year. 

Data  will  be  collected  on  an  annual 
basis,  in  May  of  each  year,  for  the 
Microsoft  Access  database  collection, 
and  data  for  the  Lotus  1-2-3 
spreadsheet  information  collection  will 
be  done  on  a  bi-annual  basis,  in  May 
and  November  of  each  year.  Although 
this  information  collection  is  not 
mandatory,  it  is  expected  that  100%  of 
the  104(g)  training  centers  will  respond 
to  this  collection  request.  All  forty-eight 
(48)  training  centers  and  EPA  have  the 
necessary  equipment,  desk-top 
computers  and  Microsoft  Access,  to 
collect  and  manage  this  information. 
There  will  be  no  additional  start-up  or 
maintenance  costs  associate  with  this 
project  to  perform  this  information 
collection  request.  Burden  meaiis  the 
total  time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Dated:  January  24.  2001. 
Michael  B.  Cook, 

Director,  Office  of  Wastewater  Management. 
[PR  Doc.  01-2566  Filed  1-29-01;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 


[AD-FRL-6940-2] 
RIN  2060-AI52 

National  Emission  Standards  for 
Hazardous  Air  Pollutants:  Revision  of 
Source  Category  List  and  Schedule  for 
Standards  Under  Section  112  of  the 
Clean  Air  Act 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  revisions  to  the  list  of 
categories  of  major  and  area  sources. 

SUMMARY:  This  notice  publishes 
revisions  to  the  list  of  categories  of 
major  and  area  sources  for  sources  of 
hazardous  air  pollutants  (HAP). 
Required  imder  section  112(c)  and  (e)  of 
the  Clean  Air  Act  (CAA),  the  source 
category  list  and  schedule  for  standards 
constitute  a  significant  part  of  EPA's 
agenda  for  regulating  stationary  sources 
of  air  toxics  emissions.  The  list  and 
schedule  were  most  recently  published 
in  the  Federal  Register  on  November  18, 
1999  (64  FR  63025). 

Today's  notice  meets  the  requirement 
in  section  112(c)(1)  to  publish 
periodically,  but  at  least  once  every  8 
years,  a  list  of  all  categories  of  sources 
reflecting  revisions  since  the  initial  list 
was  published.  Several  of  the  revisions 
identified  in  today's  notice  have 
previously  been  published  in  actions 
associated  with  proposing  and 
promulgating  emission  standards  for 
individual  source  categories,  and  public 
conmient  has  been  taken  in  the  context 
of  those  actions.  Some  of  the  revisions 
in  today's  notice  have  not  been  reflected 
in  any  previous  notices  and  are  being 
made  without  public  comment  on  the 
Administrator's  own  motion.  Such 
revisions  are  deemed  by  EPA  to  be 
without  need  for  public  comment  based 
on  the  nature  of  the  actions. 
EFFECTIVE  DATE:  January  30,  2001. 

ADDRESSES:  Docket  No.  A-90-49, 
containing  supporting  information  used 
in  development  of  this  notice,  is 
available  for  public  inspection  and 
copying  between  8  a.m.  and  5:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  is  located  in  EPA's 
Air  and  Radiation  Docket  and 
Information  Center,  Waterside  Mall, 
Room  M-1500.  401  M  Street.  SW., 
Washington,  DC  20460.  or  by  calling 
(202)  260-7548.  A  reasonable  fee  may 
be  charged  for  copying  docket  materials. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Yvoime  W.  Johnson,  Emission 
Standards  Division  {MD-13),  U.S.  EPA, 
Office  of  Air  Quality  Plaiming  and 
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Standards,  Research  Triangle  Park, 
North  Carolina  27711,  telephone 
number  (919)  541-2798.  facsimile 
niunber  (919)  541-0072.  electronic  mail 
address  johnson.jrvonnew@epa.gov. 
SUPPLEMENTARY  INFORMATION:  Docket. 
The  docket  for  this  action  is  A-90-49. 
The  docket  is  an  organized  file  of  all  the 
information  submitted  to  or  otherwise 
relied  upon  by  the  Agency  in  the 
development  of  this  revised  list  of 
source  categories  and  revised  schedule 
for  standards.  The  principal  purpose  of 
the  docket  is  to  allow  interested  parties 
to  identify  and  locate  dociunents  that 
serve  as  a  record  of  the  process  engaged 
in  by  the  Agency  to  publish  today's 
revision  to  the  initial  list  and  schedule. 
The  docket  is  available  for  public 
inspection  at  EPA's  Air  and  Radiation 
Docket  and  Information  Center,  which  is 
Usted  in  the  ADDRESSES  section  of  this 
notice. 

World  Wide  Web  (WWW),  in  addition 
to  being  available  in  the  docket,  an 
electronic  copy  of  today's  notice  will 
also  be  available  on  the  WWW  through 
the  Technology  Transfer  Network 
(TTN).  Following  signatiu«,  a  copy  of 
the  notice  will  be  posted  on  the  TTN's 
policy  and  guidance  page  for  newly 
proposed  or  promulgated  rules  http:// 
www.epa.gov/ttn/oarpg.  The  TTN 
provides  information  and  technology 
exchange  in  various  areas  of  air 
pollution  control.  If  more  information 
regarding  the  TTN  is  needed,  call  the 
TTN  HELP  line  at  (919)  541-5384. 

L  What  is  the  History  of  the  Source 
Category  List  and  Schedule? 

The  CAA  requires,  under  section  112, 
that  EPA  list  all  categories  of  major 
sources  emitting  HAP  and  such 
categories  of  area  sources  warranting 
regulation,  and  promulgate  national 
emission  standards  for  hazardous  air 
pollutants  (NESHAP)  to  control,  reduce, 
or  otherwise  limit  the  emissions  of  HAP 
from  such  categories  of  major  and  area 
sources.  Pursuant  to  the  various  specific 
listing  requirements  in  section  112(c), 
on  July  16,  1992  (57  FR  31576),  we 
published  a  list  of  1 74  categories  of 
major  and  area  soiu-ces — referred  to  as 
the  initial  list — for  which  we  would 
develop  emission  standards.  On 
December  3,  1993  (58  FR  63941), 
pursuant  to  requirements  in  section 
112(e),  we  published  a  schedule  for  the 
promulgation  of  emission  standards  for 
each  of  the  174  listed  source  categories. 

When  we  publish  notices  that  affect 
actions  relating  to  individual  source 
categories,  it  is  important  to  reflect  the 
resultant  changes  on  the  list  and 
schedule.  On  June  4, 1996  (61  FR 
28197),  we  published  a  notice  that 


referenced  all  previous  list  and  schedule 
changes  and  consolidated  those  actions, 
along  with  several  new  actions,  into  a 
revised  soiuce  category  list  and 
schedule.  Subsequently,  we  published 
three  additional  notices  which  updated 
the  list  and  schedule:  February  12,  1998 
(63  FR  ^55);  May  17, 1999  (64  FR 
26743);  and  November  18,  1999  (64  FR 
63025).  You  should  read  these  previous 
notices  for  information  relating  to  the 
development  of  the  initial  list  and 
schedule  and  subsequent  changes. 

n.  Why  is  EPA  Issuing  This  Notice? 

This  notice  announces  all  list  and 
schedtde  changes  that  have  ocaured 
since  we  last  updated  the  list  on 
November  18,  1999  (64  FR  63025).  The 
changes  and  the  affected  source 
categories,  are: 

Changes  to  Source  Category  Names 

•  Leather  Tanning  and  Finishing 
Operations 

•  Solvent  Extraction  for  Vegetable  Oil 
Production 

•  Petroleum  Refineries — Catalytic 
Cracking,  Catalytic  Reforming  Units,  and 
Sulfur  Recovery  Units 

•  Municipal  Solid  Waste  Landfills 

•  Publicly  Owned  Treatment  Works 
(POTW) 

Addition  of  Categories  of  Area  Sources 

•  Hazardous  Waste  Incineration 

•  Portland  Cement  Manufacturing 

•  Secondary  Aluminum  Production 
Deletion  of  Source  Categories 

•  Alumina  Processing 

•  Fetroleimfi  Dry  Cleaners 

•  Coke  By-Product  Plants. 

The  source  category  list  and 
promulgation  schedule,  updated  to 
include  today's  actions  as  well  as 
actions  from  previous  notices,  are 
presented  in  Table  1.  Table  1  also 
includes  Federal  Register  citations  for 
notices  related  to  the  source  categories 
(Table  1  omits  proposal  notices  once  a 
rule  or  rule  amendinent  has  been 
promulgated).  Source  categories  for 
which  revisions  have  been  made  in 
today's  notice  are  annotated  in  Table  1 
for  ease  in  discerning  where  revisions 
have  been  made. 

For  general  descriptions  of  source 
categories  listed  in  Table  1 ,  the  reader 
is  referred  to  "Documentation  for 
Developing  the  Initial  Soiuce  Category 
List"  (EPA^50/3-91-O30)  and  the 
Federal  Register  notice  for  the  first 
revision  of  the  source  category  list  and 
schedule  (61  FR  28197,  June  4, 1996). 
For  subsequent  changes  to  descriptions 
of  source  categories  for  which  a  rule  has 
been  promulgated,  the  reader  is  advised 
to  consult  Table  1  for  the  citation  of  the 
Federal  Register  notice  that  includes 
the  amended  definition  and 
corresponding  rule  applicability. 


m.  What  Are  the  Revisions  EPA  Is 
Making  to  the  Source  Category  List  and 
Schedule? 

The  following  sections  describe 
revisions  to  the  soiuce  category  list 
since  the  November  18, 1999. 

A.  Changes  to  Source  Category  Names 

We  are  renaming  the  following  source 
categories  so  that  the  names  better 
describe  the  soiuce  category: 

1.  "Leather  Production"  is  renamed 
"Leather  Tanning  and  Finishing 
Operations." 

2.  "Vegetable  Oil  Production"  is 
renamed  "Solvent  Extraction  for 
Vegetable  Oil  Production." 

3.  "Petroleum  Refineries — Catalytic 
Cracking  (Fluid  and  Other)  Units. 
Catalytic  Reforming  Units,  and  Sulfur 
Plant  Units"  is  renamed  to  "Petroleiun 
Refineries — Catalytic  Cracking,  Catalytic 
Reforming  Units,  and  Sulfur  Recovery 
Units." 

4.  "Municipal  Landfills"  is  renamed 
to  "Municipal  Solid  Waste  Landfills." 

5.  "Publicly  Owned  Treatment  Works 
(POTW)  Emissions"  is  renamed  to 
"Publicly  Owned  Treatment  Works 
(POTW)." 

B.  Addition  of  Categories  of  Area 
Sources 

The  various  authorities  for  listing  and 
regulating  area  source  categories  under 
section  112  are  all  discretionary  and/ or 
require  some  sort  of  finding  or 
determination  by  the  Administrator.  In 
the  promulgated  regulatory  actions  for 
hazardous  waste  incineration,  portland 
cement  production,  and  secondary 
aluminum  production,  we  stated  that 
major,  as  well  as,  affected  area  sources 
would  be  regulated.  Today's  notice 
merely  reflects  the  addition  of  these 
three  source  categories  as  area  sources 
on  Tablet. 

C.  Deletion  of  Source  Categories 

The  Administrator  may.  where 
appropriate,  delete  categories  of  sources 
on  the  Administrator's  own  motion  or 
on  petition.  In  today's  notice,  we  are 
deleting  three  source  categories — 
alumina  processing,  petroleum  dry 
cleaners,  and  coke  by-product  plants — 
on  the  Administrator's  own  motion.  As 
discussed  in  the  initial  list  notice  (57  FR 
31576).  we  included  these  categories  on 
the  list  because  at  the  time,  we  believed 
there  were  major  sources  in  each 
category,  either  because  they  were  major 
sources  in  their  own  right  or  because  of 
collocation  with  other  sources  of  HAP. 
Two  of  these  source  categories  are  being 
deleted  because  available  data  indicate 
that  there  are  no  major  sources  in  any 
of  the  source  categories;  the  third  source 
category  is  being  deleted  because  it  is 
already  subject  to  an  existing  rule. 
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1.  Alumina  Processing 

The  Alumina  Processing  soiuce 
category  was  initially  listed  in  July  1992 
based  on  combustion  emission  fectors 
for  calciners  which  indicated  that 
hexane  and  formaldehyde  emissions 
were  large  enough  for  some  sources  to 
be  major.  Information  collected  since 
the  listing  indicates  that  there  are  four 
facilities  producing  alumina  in  the 
United  States.  AH  of  the  facilities  use 
the  Bayer  process  to  produce  alumina, 
and  none  of  the  facilities  are  major 
soiutes  of  HAP.  Emissions  data  on  the 
facility  that  produces  the  most  alumina 
indicate  that  it  uses  natural  gas  as  fuel 
in  its  calciners,  as  do  two  of  the  other 
facilities  that  produce  smaller  amounts 
of  aliunina.  The  remaining  facility  uses 
fuel  oil  in  its  calciners  and  produces 
about  one  third  the  amount  of  alumina 
produced  by  the  largest  producer  and 
operates  only  two  calciners. 

There  is  no  speciation  of  organic 
compoimds  that  are  emitted  from  the 
natural  gas  boilers  or  calciners  for  these 
facilities,  but  the  data  indicate  that 
about  7.5  tons  per  year  of  volatile 
organic  compounds  (VOC)  are  emitted 
from  these  combustion  sources  at  the 
largest  producing  facility.  Based  on 
emission  factors  for  combustion  sources 
from  the  Compilation  of  Air  Pollutant 
Emission  Factors  Vol  I:  Stationary  Point 
and  Area  Sources  (AP-42)  (5th  Edition), 
less  than  10%  of  the  VOC  emitted  from 
natural  gas  boilers  are  HAP.  Therefore, 
less  than  one  ton  per  year  of  HAP  is 
estimated  to  be  emitted  from  these 
combustion  soiut;es  at  the  largest 
facility.  Based  on  the  above  information, 
we  conclude  that  the  largest  facility  is 
not  major,  and  since  all  of  the  facilities 
use  the  same  process,  we  also  conclude 
that  the  remaining  three  facilities  are 
also  not  major. 

2.  Dry  Cleaning  (Petroleim)  Solvent) 

The  Dry  Cleaning  (Petroleiun  Solvent) 
source  category  was  initially  listed  in 
July  1992  based  on  engineering 
calculations  which  indicated  that  at 
least  one  facility  emitted  HAP  in  excess 
of  major  source  levels.  The  calculations 
were  based  on  total  facility  volatile 
organic  compoimds  (VOC)  emissions 
information  and  a  1988  VOC  speciation 
profile  for  petroleum  dry  cleaning 
solvents  (i.e.,  mineral  spirit/ petroleum 
naphtha).  The  HAP  identified  in  the 
solvent  profile  included:  chlorobenzene, 
cumene,  ethylbenzene,  polycyclic 
organic  compounds  (POM),  toluene,  and 
xylene. 

In  1998,  we  began  gathering 
information  to  support  the  maximum 
achievable  control  technology  (MACT) 
standards  for  petroleiun  solvent  dry 


cleaners.  These  efforts  were  focused  on 
obtaining  current  process  and  emissions 
information  because  information  used  to 
support  the  initial  source  category 
listing  was  more  than  10  years  old.  One 
task  included  development  of  a  HAP 
speciation  profile  for  petroleum  solvents 
currently  available  to  dry  cleaners.  That 
iaformation  was  obtained  bom  leading 
manufacturers  of  petroleum  dry 
cleaning  solvents.  The  current  HAP 
content  of  typical  petroleum  dry 
cleaning  solvents  (0.5  percent  by 
weight)  is  an  order  of  magnitude  or 
more  lower  than  what  was  reported  in 
the  1988  speciation  profile. 

Emissions  of  HAP  petroleum  solvent 
dry  cleaners  were  then  conservatively 
estimated  with  the  revised  solvent 
speciation  profile,  from  the  Compilation 
of  Air  Pollutant  Emission  Factors  Vol  I: 
Stationary  Point  and  Area  Sources  (AP- 
42)  (5th  Edition)  for  uncontrolled 
sources,  and  typical  quantities  of 
clothes  cleaned  annually  by  large 
industrial  (SIC  7218)  launderers  and 
smaller  conunercial  (SIC  7216) 
launderers.  Our  best  estimate  for  a 
typical,  imcontrolled  industrial 
launderer  is  approximately  0.8  tpy  of 
total  HAP  (or  0.6  tpy  of  a  single  HAP). 
Estimates  for  commercial  launderers  is 
approximately  0.03  tpy  of  total  HAP  (or 
0.2  tpy  of  a  single  HAP).  Based  on  the 
above  information,  it  is  our  conclusion 
that  no  petroleum  solvent  dry  cleaning 
operations  emit  HAP  approaching  major 
source  levels. 

3.  Coke  By-Product  Plants 

The  Coke  By-Product  Plants  source 
category  was  initially  listed  in  July 
1992.  file  decision  to  list  was  based  on 
the  fact  that  coke  oven  facilities 
including  by-product  recovery  plants 
are  major  sources  of  HAP.  Coke  by- . 
product  recovery  plants  are  designed 
and  operated  for  the  separation  and 
recovery  of  coal  tar  derivatives  (by- 
products) that  evolve  from  coal  during 
the  coking  process  of  a  coke  oven 
battery.  The  predominant  HAP  emitted 
fitjm  coke  by-product  recovery  plants  is 
benzene.  Other  HAP  emitted  include 
naphthalene,  phenol,  toluene,  and 
xylene.  Coke  by-product  recovery  plants 
are  subject  to  an  existing  standard  (40 
CFR  part  61,  subpart  L,  National 
Emission  Standard  for  Benzene 
Emissions  from  Coke  By-Product 
Recovery  Plants)  which  was 
promulgated  on  September  14, 1980  and 
amended  on  September  19, 1991.  That 
standard  limits  HAP  emissions  through 
equipment  and  work  practice  standards. 
Owners/operators  are  required  to 
enclose  and  seal  all  openings  on  process 
vessels,  tar  storage  tanks,  and  tar- 
intercepting  sumps  and  to  duct  gases 


bom  these  sources  to  a  gas  collection 
system  for  treatment.  Since  Coke  By- 
Product  Plants  is  a  previously  regulated 
source  category,  section  112(c)(4)  of  the 
CAA  gives  us  the  discretion  to  list  or  not 
list  such  source  categories. 

Since  publishing  the  initial  source 
category  list,  we  have  conducted  a  study 
to  examine  the  effectiveness  of  the 
existing  NESHAP  for  coke  by-product 
recovery  plants  and  concluded  that 
further  regulation  of  this  source  category 
is  unnecessary.  Although  the  existing 
standard  was  developed  to  control 
benzene,  the  standard  effectively 
controls  all  other  emitted  HAP.  The 
benzene  standard,  applicable  to  all  coke 
by-product  recovery  plants  in  the  listed 
source  category,  would  determine  the 
floor  for  any  section  1 12(d)  standard, 
and  furthermore,  we  know  of  no 
realistic  "beyond  the  floor"  options  at 
this  time. 

In  summary,  further  rulemaking 
would  result  in  no  accompanying 
benefits.  Any  new  standard  that  we 
would  develop  under  section  112(d) 
would  be  based  on  and  be  comparable 
to  the  existing  standard  both  in  terms  of 
application  and  level  of  stringency. 

IV.  Is  This  Action  Subject  to  Judicial 
Review? 

Section  112(e)(3)  of  the  CAA  states 
that  the  determination  of  priorities  for 
promulgation  of  standards  for  the  listed 
source  categories  is  not  a  rulemaking 
and  is  not  subject  to  judicial  review, 
except  that  failure  to  promulgate  any 
standard  pursuant  to  the  schedule 
established  under  section  112(e)  shall  be 
subject  to  review  under  section  304  of 
the  CAA.  Section  112(e)(4)  states  that, 
notwithstanding  section  307  of  the 
CAA,  no  action  of  the  Administrator 
listing  a  source  category  or  subcategory 
under  section  112(c)  shall  be  a  final 
Agency  action  subject  to  judicial  review, 
except  that  any  such  action  may  be 
reviewed  under  section  307  when  the 
Administrator  issues  emission  standards 
for  such  pollutant  or  category. 
Therefore,  today's  notice  is  not  subject 
to  judicial  review. 

V.  Is  EPA  Asking  for  Public  Comment? 

Prior  to  issuance  of  the  initial  source 
category  list,  we  published  a  draft  initial 
list  for  public  comment  (56  PR  28548, 
June  21, 1991).  Although  we  were  not 
required  to  take  public  comment  on  the 
initial  source  category  list,  we  believed 
it  was  useful  to  solicit  input  on  a 
number  of  issues  related  to  the  list. 
Indeed,  in  most  instances,  even  where 
there  is  no  statutory  requirement  to  take 
comment,  we  solicit  public  comments 
on  actions  we  are  contemplating. 
Section  112(e)(3)  requires  that  we  offer 
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opportunity  for  public  comments  on  the 
ihitial  source  category  schedule,  which 
we  published  as  a  draft  in  a  September 
24, 1992  notice  and  subsequently 
^published  in  final  form  on  December  3. 
1993.  We  have  decided,  however,  that  it 
is  unnecessary  to  solicit  additional 
public  comment  on  the  revisions 
reflected  in  today's  notice.  Where  we 
believe  it  is  useful  to  solicit  input  on 
certain  actions,  we  will  offer  interested 
parties  an  opportunity  to  provide 
comments  on  proposed  individual 
emission  standards. 

VI.  Administrative  Requirements 

Today's  notice  is  not  a  rule;  it  is 
essentially  an  information  sharing 
activity  which  does  not  impose 
regulatory  requirements  or  costs. 
Therefore,  the  requirements  of 
Executive  Order  13045  (Protection  of 
Children  from  Environmental  Health 


Risks  and  Safety  Risks),  Executive  Order 
13084  (Consultation  and  Coordination 
wi\h  Indian  Tribal  Governments), 
Executive  Order  13132  (Federalism),  the 
Regulatory  Flexibility  Act,  the  National 
Technology  Transfer  and  Advancement 
Act,  and  the  Unfunded  Mandates 
Reform  Act  do  not  apply  to  today's 
notice.  Also,  this  notice  does  not 
contain  any  information  collection 
requirements  and,  therefore,  is  not 
subject  to  the  Paperwork  Reduction  Act, 
44  U.S.C.  3501  et  sea. 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  a  regulatory 
action  determined  to  be  "significant"  is 
subject  to  the  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant" 
regulatory  action  as  one  that  is  likely  to 
lead  to  a  rule  that  may  either  (1)  have 
an  annual  effect  on  the  economy  of  $100 


million  or  more,  or  adversely  affect  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  enviroiunent, 
public  health  or  safety,  or  State,  local  or 
tribal  governments  or  communities;  (2) 
create  a  serious  inconsistency  or " 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order.  The  OMB  has  determined  that 
this  action  is  not  significant  under  the 
terms  of  Executive  Order  12866. 

Dated:  January  19.  2001. 

Robert  Perciasepe, 

Assistant  Administrator  for  Air  and 
Radiation. 


Table  1  .—Categories  of  Sources  of  Hazardous  Air  Pollutants  and  Regulation  Promulgation  Schedule  by 

Industry  Group 

[Revision  date:  January  30,  2001] 


Industry  group 
source  category' 


\iel  Comtxistion: 

Combustion  Turt)ines , 

Engine  Test  Facilities 

Industrial  Boilers  

Institutional/Commercial  Boilers 

Process  Heaters  

Reciprocating  Intemal  Combustion  Engines 

Rocket  Testing  Facilities 

Stationary  Intemal  Combustion  Engines  

Stationary  Turbines 

I  ^-Fen-ous  Metals  Processing: 

Lead  Acid  Battery  Manufacturing 

Primary  Aluminum  Production  , 

Primary  Copper  Smelting 

Primary  Lead  Smelting 

Primary  Magnesium  Refining 

Secondary  Aluminum  Production 


Statutory  promulgation  date/Federal  Register 
citation" 


Secondary  Lead  Smelting 


Fen-ous  Metals  Processing: 

Coke  By-Product  Plants '. 

Coke  Ovens:  Charging,  Top  SkJe,  and  Door  Leaks 

Coke  Ovens:  Pushing,  Quenching,  and  Battery  Stacks 

Ferroalloys  Production  

Ferroaltoys  Production:  Silkx>manganese  and  Ferromanganese 

Integrated  Iron  and  Steel  Manufacturing  

Iron  Foundries 

Non-Stainless  Steel  Manufacturing — Electric  Arc  Furnace  (EAF)  Operation 

Stainless  Steel  Manufacturing — Electric  Arc  Furnace  (EAF)  Operation  

Steel  Foundries 

Steel  Pickling — HCI  Process 

Steel  Pkjkling— HCI  Process  Facilities  and  Hydrochloric  Ackl  Regeneration  Plants 
f|4neral  Products  Processing: 

Alumina  Processing  

Asphalt  Concrete  Manufacturing 

Asphfiit  Processing  

Aspfialt  Roofing  Manufacturing 

Asphalt/Coal  Tar  Application — Metal  Pipes  Chromium  Refractories  Production  

Clay  Products  Manufacturing 


11/15/2000. 

11/15/2000. 

11/15/2000. 

11/15/2000. 

11/15/2000. 

11/15/2000. 

11/15/2000. 

Renamed,  64FR63025. 

Renamed,  64FR63025. 

Deleted,  61 FR281 97. 

11/15/1997,  62FR52383(F); 

11/15/2000,  63FR19582(P).  63FR39326(SP). 

11/15/1997.  e4FR301 94(F). 

11/15/2000. 

11/15/1997,     65FR15689(F).     63FR55491(S). 

63FR554a9(ap). 
11/15/1994,     60FR32587(F),     61FR27785(A). 

61FR65334(A),  62FR32209(A). 

63FR45007(A),  64FR4570(A). 

64FR69637{A). 

11/15/2000,  Deleted  as  of  today. 

12/31/1992,  58FR57898(F),  59FR01922(C). 

11/15/2000. 

Renamed,  64FR63025. 

11/15/1997,  64FR27450(F). 

11/15/2000. 

11/15/2000. 

Deleted,  61FR28197. 

Deleted.  61FR28197. 

11/15/2000. 

Renamed,  64FR63025. 

11/15/1997.  64FR33202(F). 

11/15/2000.  Deleted  as  of  today. 

11/15/2000. 

11/15/2000. 

11/15/2000. 

Renamed,  11/15/2000  64FR63025. 

11/15/2000. 
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Industry  group 
source  category" 

Ume  Manufacturing  - 

Mineral  Wool  Production 

Portland  Cement  Manufacturing  

Refractories  Manufacturing  > 

Taconite  Iron  Ore  Processing 

Wool  Fiberglass  Manufacturing 

Petroieum  and  Natural  Gas  Production  and  Refining: 

Oil  and  Natural  Gas  Production 

Natural  Gas  Transmission  and  Storage  

Petroleum  Refineries— Catalytic  Cracking  (FKiid  and  other)  Units,  Catalytic  Reforming 
Units,  and  Sulfur  Plant  Units. 

Petroleum  Refineries— Catalytic  Cracking  Units,  Catalytic  Reforming  Units,  and  Sulfur  Re- 
covery Units. 

Petroleum  Refineries— Other  Sources  Not  Distinctly  Listed  

Liquids  Distribution: 

Gasoline  Distnbution  (Stage  1) 

Marine  Vessel  Loading  Operations : 

Organk:  LiqukJs  Distribution  (Non-Gasdine) 

Surface  Coating  Processes: 

Aerospace  Industries  

Auto  and  Light  Duty  Truck  (Surface  Coating)  

Flat  Wood  Paneling  (Surface  Coating) 

Large  Appliarrce  (Surface  Coating) 

MagnetK  Tapes  (Surface  Coating)  

Manufacture  of  Paints,  Coatings,  and  Adhesives 

Metal  Can  (Surface  Coating)  

Metal  Coil  (Surface  Coating) 

Metal  Furniture  (Surface  Coating)  

Miscellaneous  Metal  Parts  and  Products  (Surface  Coating) 

Paper  and  Ottier  Webs  (Surface  Coating)  

Plastic  Parts  and  Products  (Surface  Coating) 

.  Printing,  Coating,  and  Dyeing  of  FatMics 

Printing/Publishing  (Surface  Coating)  

Shipbuilding  and  Ship  Repair  (Surface  Coating) 

Wood  BuiWing  Products  (Surface  Coating)  

Wood  Furniture  (Surface  Coating) 

Waste  Treatment  and  Disposal: 

Hazardous  Waste  Incineratkjn „ 

Munk;ipal  Landfills 

Municipal  Solid  Waste  Landfills 

Off-Site  Waste  and  Recovery  Operations  

Publk:ly  Owned  Treatment  Works  (POTW)  Emissions^ 

PutjiKly  Owned  Treatment  Works  (POTW)c 

Sewage  Sludge  Incineration  „., 

Site  Remediation , 

Solid  Waste  Treatment,  Storage  and  Disposal  Facilities  (TSDF)  

Agricultural  Chemicals  Production: 

Pesticide  Active  Ingredient  Production  

4-Chloro-2-Methylphenoxyacetk;  Acid  Productkxi  

2,4-D  Salts  and  Esters  Productk)n  

4,6-Dinitro-o-Cresol  Production 

Butadiene-Furfural  Cotrimer  (R-11)  Production** 

Captafol  Production  <*  

Captan  Production  <>  

Chloroneb  Productk)n  ; 

Chlorothalonil  Productkxi** 

Dactfial  (tm)  Production  "  '. 

Sodium  Pentachlorophenate  Productkxi  .» 

Tofdon  (tm)  Ackl  Production" 


Statutory  promulgation  date/Federal  Register 
citation  •> 


11/15/2000. 

11/15/1997,  64FR29490(F). 

11/15/1997,  64FR31 897(F). 

11/15/2000. 

11/15/2000. 

11/15/1997,  64FR31695(F). 

11/15/1997,  64FR32610(F). 
11/15/2000,  64FR32610(F). 
11/15/1997,  Renanf>ed  as  of  Today. 

11/t5/1997,  63FR78890(P). 

11/15/1994,     60FR43244(F),     61FR07051(C) 
61FR29876(C),  62FR07937(A). 

11/15/1994,    .59FR42788(N),  59FR64303(F), 

60FR07627(C),  60FR329 12(C), 

60FR43244(A),  60FR57628(C), 

60FR62991(S),  61FR07718(A), 
61FR58547(N),  62FR09087(A). 

11/15/1997,  60FR48399(F). 

11/15/2000. 

11/15/1994,      60FR45956(F)      61FR04903(C) 

61FR66227(C)  63FR1 501 6(A) 

63FR46525(A)  65FR3642(a). 
11/15/2000. 

Renamed,  64FR63025. 
11/15/2000,     Redefined    scope,    64FR63025, 

65FR81134(P). 
11/15/1994,  59FR64580(F). 
11/15/2000. 
11/15/2000. 

11/15/2000,  63FR44616(P). 
11/15/2000. 
11/15/2000. 

11/15/2000,  63FR55332(P). 
11/15/2000. 
11/15/2000. 

11/15/1994,  61FR27132(F). 
11/15/1994,     60FR64330(F),     61FR30814(A), 

61FR66226(C). 
11/15/2000. 
11/15/1994,     60FR62930(F),     62FR30257(C), 

62FR31361(A),  63FR71 376(A). 

11/15/2000, 64FR52828(F).       . 

11/15/2000,  Renamed  as  of  Today. 

11/15/2000,  63FR66672(P). 

11/15/1994,  61FR34140(F),  64FR38950(A). 

11/15/1995,  Renamed  as  of  Today. 

11/15/1995,  64FR57572(F). 

11/15/2000. 

11/15/2000. 

Renamed,  59FR51913.  ^ 


11/15/1997, 
Subsumed, 
Subsumed, 
Subsumed, 
Subsumed, 
Subsumed, 
Subsumed, 
Subsumed, 
Subsumed, 
Subsumed, 
Subsumed, 
Subsumed, 


64FR33549(F). 

64FR63025. 

64FR63025. 

64FR63025. 

64FR63025. 

64FR63025. 

64FR63025. 

64FR63025. 

64FR63025. 

64FR63025. 

64FR63025. 

64FR63025. 
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Industry  group 
source  category  " 

Fibers  Production  Processes: 

Acrylic  Rbers/Modacrylic  Fibers  Production 

Rayon  Production  ?; 

Spandex  Production 

Food  and  Agriculture  Processes: 

Baker's  Yeast  Manufacturing 

Manufacturing  of  Nutritional  Yeast 

Cellulose  Food  Casing  Manufacturing 

Solvent  Extraction  for  Vegetable  Oil  Production  

Vegetable  Oil  Production  

Phamiaceutical  Production  Processes 

Pharmaceuticals  Production"  

Polymers  and  Resins  Production 

Acetal  Resins  Production 

Acrylonitrile-Butadiene-Styrene  Production  

Alkyd  Resins  Production 

Amino  Resins  Production 

Boat  Manufacturing 

Butyl  Rubber  Production 

Cartx)xymethylcellulose  Production  

Cellophane  Production 

Cellulose  Ethers  Production 

Epichlorohydrin  Elastomers  Production 

Epoxy  Resins  Production 

Ethylene- Propylene  Rubber  Production 

Flexible  Polyurethane  Foam  Production 

Hypalon  (tm)  Production" 

Maiek;  Anhydride  Copolymers  Production 

Methylcellulose  Production  

Methyl  Methacrylate-Acrylonitrile-Butadiene-Styrene  Production  " 

Methyl  Methacrylate-Butadiene-Styrene  Terpolymers  Production  " 

Neoprene  Production  

Nitrile  Butadiene  Rubber  Production  


Statutory  promulgation  date/Federal  Register 
citatkxi'' 


11/15/1997,     64FR34853(F),     64FR63695(A). 

64FR63702(A),  64FR63779(a). 
11/15/2000. 
11/15/2000,  65FR76408(P). 

Renamed,  64FR63025. 

1 1  /1 5/2000,  63FR5581 2(P). 

11/15/2000. 

11/15/2000,  63FR34251(P). 

11/15/2000,  Renamed  as  of  Today. 

11/15/1997,  63FR19151(a),  63FR50280(F). 

11/15/1997,     64FR34853(F),     64FR63695(A), 

64FR63702(A),  64FR63779(a). 
11/15/1994,     61FR48208(F),     61FR54342(C). 

61FR59849(N),  62FR01 835(A), 

62FR37720(A),  63FR9944(C), 

63FR67879(N),  64FR1 1536(A). 

64FR35023(S). 
11/15/2000. 

11/15/1997,  65FR3275(F). 
11/15/2000,  63FR43842(P),  Redefined  scope, 

64FR63025. 
11/15/1994,     61FR46906(F),     61FR59849(N). 

62FR01835(A),  62FR12546(N) 

62FR37720(A),  63FR67879(N), 

64FR11 536(A),  64FR35023(S). 
11/15/2000 
11/15/2000. 
11/15/2000. 
11/15/1994,     61FR46906(F),     61FR59849(N), 

62FR01835(A),  62FR12546(N), 

62FR37720(A),  63FR67879(N), 

64FR11536(A),  64FR35023(S). 
11/15/1994,  60FR12670(F). 
11/15/1994,     61FR46906(F),     61FR59849(N). 

62FR01835CA),  62FR12546(N), 

62FR37720(A),  63FR67879(N). 

64FR1 1536(A),  64FR35023(S) 
11/15/1997.  64FR34853(F),  62FR05074(C). 
11/15/1994,     61FR46906(F),     61FR59849(N), 

62FR01835(A),  62FR12546(N), 

62FR37720(A),  63FR67879(N), 

64FR1 1536(A),  64FR35023(S). 
11/15/2000. 
11/15/2000. 
11/15/1994,     61FR48208(F).     61FR54342(C), 

61FR59849(N),  62FR01 835(A), 

62FR37720(A),  63FR9944(C), 

63FR67879(N),  64FR1 1 536(A), 

64FR35023(S). 
11/15/1994,     61FR48208(F),     61FR54342(C). 

61FR59849(N),  62FR01 835(A), 

62FR37720(A),  63FR9944(C), 

63FR67879(N),  64FR1 1536(A). 

64FR35023(S). 
11/15/1994,     61FR46906(F),     61FR59849(N), 

62FR01835(A),  62FR12546(N). 

62FR37720(A),  63FR67879(N), 

64FR1 1536(A),  64FR35023(S) 
11/15/1994,     61FR46906(F),     61FR59849(N). 

62FR01835(A),  62FR12546(N). 

62FR37720(A).  63FR67879(N), 

64FR1 1536(A),  64FR35023(S). 
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Industry  group 
source  category 

Nitrite  Resins  Production 

Non-Nylon  Polyamides  Production  

Nylon  6  Production  , 

Ptienolic  Resins  Production 

Polytxjtadiene  Rubber  Production* 

Polycarbonates  Production^ 

Polyester  Resins  Production 

Polyettier  Polyois  Prodtxrtion 

Polyettiyiene  Terephttialate  Production 


Polynierized  Vinylidene  Chlonde  Production 

Potymettiyl  Mettiacrylate  Resins  Production  .'. 

Polystyrene  Production 

Polysulfide  Rubber  Production  "^  

Polyvinyl  Acetate  Emulsions  Production 

Polyvinyl  Alcobol  Production 

Polyvinyl  Butyral  Production 

Polyvinyl  Chloride  and  Copolymers  Production 

Reinforced  Plastic  Compoisites  Production „ 

Styrene-Acrylonitrile  Production _ 

Styrene-Butadiene  Rut)ber  and  Latex  Production" 

Production  of  Inorganic  Chemicals: 

Ammonium  Sulfate  Production — Caprolactam  By-Product  Plants 
Antimony  Oxides  Manufacturing 

Cartxxi  Black  Production , 

Chlorine  Production  

Chromium  Chemicals  Manufacturing 

Cyanide  Chemicals  Manufacturing  

Cyanuric  Chloride  Production  , 

Fumed  Silica  Production  

Hydfochlonc  Acid  Production 

Hydrogen  Cyanide  Production , 

Hydrogen  Fluoride  Production , 

Phosphate  Fertilizers  Production .*. 

Pfiosjjhoric  Acid  Manufacturing  

Quaternary  Ammonium  Compounds  Production 

Sodium  Cyanide  Production  

Uranium  Hexafluoride  Production: 

Production  of  Organic  Chemicals: 


Statutory  promulgation  date/Federal  Register 
citation'' 


61FR54342(C). 

62FR01 835(A), 

63FR9944(C). 

64FR1 1536(A), 


61FR59849(N), 
62FR12546(N), 
63FR67879(N), 


11/15/2000,     61FR48208(F), 

61FR59849(N), 

62FR37720(A), 

63FR67879(N), 

64FR35023(S). 
11/15/1994,  60FR1 2670(F). 
Deleted,  63FR7155. 
65FR3275(F). 
11/15/1994,     61FR46906(F), 

62FR01 835(A), 

62FR37720(A), 

64FR1 1536(A),  64FR35023(S). 
11/15/1997.     64FR34853(F),     64FR63695(A), 

64FR63702(A),  64FR63779(a). 
11/15/2000. 

11/15/1997,  64FR29420(F),  64FR31895(C). 
11/15/1994,     61FR48208(F),     61  FR54342(C), 

61FR59849(N), 

62FR30993(A), 

63FR9944(C), 

63FR67879(N), 

64FR30406(A), 

64FR35023(S). 
11/15/2000. 
11/15/2000. 
11/15/1994.     61FR48208(F), 

61FR59849(N), 

62FR37720(A), 

63FR67879(N), 

64FR35023(S). 
11/15/1994,     61FR46906(F), 

62FR01 835(A), 

62FR37720(A), 

64FR1 1536(A),  64FR35023(S). 
11/15/2000. 
11/15/2000. 
11/15/2000. 

11/15/2000,  65FR76958(P). 
11/15/2000. 
11/15/1994     61FR48208(F), 

61FR59849(N), 

62FR37720(A), 

63FR67879(N), 

64FR35023(S). 
11/15/1994,     61FR46906(F) 

62FR01 835(A), 

62FR37720(A) 


62FR01 835(A), 
62FR37720(A), 
63FR1 531 2(A), 
.64FR1 1536(A), 
64FR30456(N), 


61FR54342(C), 

62FR01 835(A), 

63FR9944(C), 

64FR1 1536(A), 

61FR59849(N), 
62FR12546(N), 
63FR67879(N), 


61FR54342(C), 

62FR01 835(A), 

63FR9944(C), 

64FR1 1536(A), 

61FR59849(N), 
62FR12546(N), 
63FR67879(N), 


64FR1 1536(A),  64FR35023(S). 

11/15/2000. 

11/15/1997  Promulgation  rescheduled;  deleted, 

64FR63025. 
11/15/2000,  65FR76408. 
11/15/2000. 
Deleted,  61 FR281 97. 
11/15/2000,  65FR76408(P). 
Deleted,  63FR7155. 
11/15/2000,  Corrected,  64FR63025. 
11/15/2000. 
Subsumed,  63FR7155. 
11/15/1997,     64FR34853(F),     64FR63702(A), 

64FR63779(a). 
11/15/1997,  64FR31358(F). 
11/15/1997,  64FR31358(F). 
Moved,  61FR28197. 
Subsumed,  63FR7155. 
11/15/2000. 


Tetrahydrobenzaldehyde  Production 
lAiscellaneous  Processes: 

Aerosol  Can-Filling  Facilities 
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Industry  group 
source  category' 


Ethylene  Processes  

Quatemary  Ammonium  Compounds  Production 
Synthetic  Organic  Chemical  Manufacturing 


Benzyltrimethylammonium  Chloride  Production 

Butadiene  DImers  Production  

Cartxjnyl  Sulfide  Production  

Celiulosic  Sponge  Manufacturing  

Chelating  Agents  Production 

Chlorinated  Paraffins  Production^ 

Chromic  Acid  Anodizing 


Commercial  Dry  Cleaning  (Perchloroethylene)— Transfer  Machines 


Commercial  Sterilization  Facilities 


Decorative  Chromium  Electroplating 


Dodecanedioic  Acid  Production 

Dry  Cleaning  (Petroleum  Solvent) 

Ethylidene  Nortwmene  Production'" 

Explosives  Production 

Flexible  Polyurethane  Foam  Fabrication  Operations 

Friction  Products  Manufacturing  

Halogenated  Solvent  Cleaners  


Hard  Chromium  Electroplating 


Hydrazine  Production 

Industrial  Cleaning  (Perchloroethylene)— Dry-to-dry  machines 


Industrial  Dry  Cleaning  (Perchloroethylene)— Transfer  Machines 


Industrial  Process  Cooling  Towers  

Leather  Finishing  Operations 

Leather  Tanning  and  Finishing  Operations 

OBPA/1 ,3-Diisocyanate  Production** 

Paint  Stripper  Users 

Paint  Stripping  Operations 

Photographic  Chemicals  Production 

Phthalate  Plasticizers  Production  

Plywood  and  Composite  Wood  Products  .„ 

Plywood/Particle  Board  Manufacturing 

Polyether  Polyols  Production 


Statutory  promulgation  date/Federal  Register 
citation  i^ 


61FR27785(A), 
62FR42918(A), 


11/15/2000,  65FR76408(P). 

11/15/2000. 

11/15/1992,  59FR1 9402(F),  59FR291 96(A), 
59FR32339(N),  5£FR481 75(C), 

59FR53359(S),  59rR54131(S), 

60FR05320(A),  60FR1 8020(A), 

60FR  18026(A),  60FR63624(C), 

61FR31435(A),  61FR07716(A). 

61FR43544(N).  61  FR64572(A). 

62FR02722(A).  63FR67787(A), 

64FR20189(C),  65FR3169(a). 

Subsumed,  64FR63025.  63FR26078(F). 

11/15/1997,    Promulgation,    rescheduled;    de- 
leted, 64FR63025. 
11/15/2000. 

Renamed.  61 FR281 97. 
11/15/2000. 

11/15/2000,  Added  64FR63025. 
11/15/2000. 
11/15/2000. 
11/15/1994,     60FR04948(F),     60FR27598(C), 

60FR331 22(C),  61FR27785(A), 

61FR04463(A),  62FR42918(A) 
11/15/1992,      58FR49354(F),     58FR66287(A), 

60FR64002(A),  61FR27785(A), 

61FR49263(A). 
11/15/1994,     59FR62585(F),     61FR27785(A), 

64FR67789(A),  64FR69637(A). 
11/15/1994,     60FR04948(F).     60FR27598(C), 

60FR33 122(C), 

61FR04463(A), 

64FR69637(A). 
Subsumed,  59FR 19402. 
11/15/2000,  Deleted  as  of  today. 
11/15/2000. 
11/15/2000. 
11/15/2000. 
11/15/2000. 
11/15/1994, 

60FR29484(C), 

63FR68397(A). 

64FR561 73(A), 

64FR69637(A),  64FR67793(A). 
11/15/1994,     60FR04948(F),     60FR27598(C), 

60FR331 22(C), 

61FR04463(A), 

64FR69637(A). 
11/15/2000. 
11/15/1992,     58FR49354(F), 

60FR64002(A). 

61FR49263(A). 
11/15/1992,      58FR49354(F), 

60FR64002(A), 

61FR49263(A). 
11/15/1994,  59FR46339(F). 
11/15/2000  63FR58702(P). 
Renamed  as  of  Today. 
11/15/2000. 

Renamed,  64FR63025. 
11/15/2000. 
11/15/2000. 
11/15/2000. 
11/15/2000. 

Renamed,  64FR63025. 
Moved,  61FR28197. 


59FR61 801(F), 


59FR67750(C), 
63FR24749(S). 
64FR451 87(A). 
64FR67793(A), 


61FR27785(A), 
62FR42918(A), 


58FR66287(A), 
61FR27785(A), 

58FR66287(A), 
61FR27785(A), 
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Industry  group 
source  category" 


Statutory  promulgation  date/Federal  Register 
citation" 


PuipaiKl  Paper  Production 


Rocket  Er>gine  Test  Firing  

Rubber  Chemicals  Manufacturir>g 

Rubber  Tire  Manufactunng  

Semicorxluctor  Manufacturing  

Symmetrical  Tetrachloropyridlne  Production  «• 

TetrahydrobenzakJehyde  Production  

Tire  Production „ 

Wood  Treatment 

Categories  of  Area  Sources: 

Asbestos  Processing  ; 

Chromic  Acid  Anodizing 


Commercial  Dry  Cleaning  (Peichloroethylene) — Dry-to-Ory  Machines 


Commercial  Dry  Cleaning  (Perchkxoethylene) — Transfer  Machines 


Commercial  Sterilization  Facilities  .... 
Decorative  Chromium  Electroplating 


Hakigenated  Solvent  Cleaners 


Hard  Chromium  Electroplating 


Hazardous  Waste  Incineration 

Portland  Cement  Production , 

Secondary  AlumirHjm  Production 

Secondary  Lead  Smelting 


11/15/2000,  Promulgation,  rescheduled, 
64FR63025,  63FR18504{F),  63FR42238(C), 
63FR49455(A),  63FR71 385(A), 

64FR17555(A),  65FR3907(a), 

65FR80755(F). 

Moved  and  renamed,  64FR63025. 

11/15/2000. 

11/15/2000,  63FR62414<P). 

11/15/2000. 

11/15/2000. 

Moved.  64FR63025. 

Renamed,  64FR63025. 

Deleted,  61FR28197. 

Deleted,  60FR61550. 

11/15/1994,     60FR04948{F).  60FR27598(C), 

60FR331 22(C),  61  FR27785(A), 

61FR04463(A),  62FR42918(A), 

64FR69637(A). 

11/15/1992,     58FR49354(F),  58FR66287(A), 

60FR64002(A),  61  FR27785(A), 

61FR49263(A).  64FR69637(A). 

11/15/1992,     58FR49354(F),  58FR66287(A), 

60FR64002(A),  61  FR27785(A), 

61FR49263(A),  64FR69637(A). 

11/15/1994,     59FR62585(F),  61  FR27785(A), 

64FR67789(A),  64FR69637(A). 

11/15/1994,     60FR04948(F),  60FR27598(C), 

60FR331 22(C).  61  FR27785(A), 

61FR04463(A),  62FR42918(A), 

64FR69637(A). 

11/15/1994.     59FR61 801(F),  59FR67750(C). 

60FR29484(C),  63FR24749(S). 

63FR68397(A).  64FR45187(A), 

64FR561 73(A).  64FR67793(A), 

64FR69637(A),  64FR67793(A). 

11/15/1994,     60FR04948(F).  60FR27598(C). 

60FR331 22(C),  61  FR27785(A), 

61FR04463(A).  62FR42918(A), 

64FR69637(A). 
11/15/2000.  64FR52828(F). 
11/15/1997,  64FR31897(F). 

11/15/1997,     65FR15689(F),  63FR55491(S). 

63FR55489(ap). 

11/15/1997,     60FR32587(F),  61  FR27785(A), 

61FR65334(A),  62FR32209(A), 

64FR69637(A). 


■Only  sources  within  any  category  located  at  a  major  source  shall  be  subject  to  emission  standards  under  CAA  section  112  unless  a  finding  is 
made  of  a  threat  of  adverse  effects  to  huntan  health  or  the  environment  for  the  area  sources  in  a  category.  All  listed  categories  are  exclusive  of 
any  specific  operations  or  processes  Included  under  otfier  categories  that  are  listed  separately. 

"This  schedule  does  not  estat)iish  ttie  order  in  which  ttie  rules  for  particular  source  categories  will  be  proposed  or  promulgated.  Rattier,  it  re- 
quires that  emissions  standards  pursuant  to  CAA  section  112(d)  for  a  given  source  category  be  promulgated  by  the  specified  date. 

The  martcings  in  the  "Statutory  Promulgation  Date/Federal  Register  Citation"  column  of  Table  1  denote  the  folbwing: 

(A):  final  amendment  to  a  final  rulemaking  actkxi 

(a):  proposed  amendment  to  a  final  rulemaking  actkxi 

(C):  correctkxi  (or  clarifk:atk>n)  publisfied  subsequent  to  a  proposed  or  final  rulemaking  actk>n 

(F):  final  rulemaking  actkm 

(N):  notKe  to  announce  general  informatkxi,  such  as  an  /\genc>'  decision,  aveulability  of  new  data,  administrative  updates,  etc. 

(P):  proposed  rulemaking  actkxi 

(ap):  advance  notKe  of  proposed  rulemaking  actkxi 

(R):  reopening  of  a  proposed  actkjn  for  put)lk:  comment 

(S):  announcement  of  a  stay,  or  partial  stay,  of  the  rule  requirements  % 

Moved:  the  source  category  is  retocated  to  a  more  appropriate  industry  group 

Subsumed:  tfie  source  category  is  included  within  ttie  definitk>n  of  anotfier  listed  category  and  therefore  is  no  kxiger  listed  as  a  separate 
source  category 

Renamed:  tfie  title  of  this  source  category  Is  changed  to  a  more  appropriate  title 

Deleted:  ttie  source  category  Is  removed  from  tfie  source  category  Nst 
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2(e)  I 


15, 

category  I  _  ^  _     _ „.„.„,„„...,„,»,(, 

ijle  for  the  promulgation  of  emissions  standaTds,  as  published  in  the  Federal  Reg'leteronDecemter"  3^1993758  FRessT^ 

<i  Equipment  handling  specific  chemicals  for  these  categories  or  subsets  of  these  categories  is  subject  to  a  negotiated  standard  for  equipment 
leaks  contained  in  the  Hazardous  Organic  NESHAP  (HON),  which  was  promulgated  on  April  22,  1994  The  HON  includes  a  negotiated  standard 
for  equipment  leaks  from  the  SOCMI  category  and  20  non-SOCMI  categories  (or  subsets  of  these  categories).  The  specific  processes  affected 
within  the  categories  are  listed  in  Section  XX.X0(c)  of  the  March  6,  1991  Federal  Register  notree  (56  FR  9315)  ^^ 


(FR  Doc.  01-2565  Filed  1-29-01;  8:45  am] 

BILLING  CODE  6S6fr-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-«938-2] 

Proposed  Settlement  Agreement, 
Clean  Air  Act  Citizen  Suit 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  settlement; 
request  for  public  comment. 

SUMMARY:  In  accordance  with  section 
113(g)  of  the  Clean  Air  Act,  as  amended 
(the  "Act").  42  U.S.C.  7413(g),  noUce  is 
hereby  given  of  a  proposed  partial 
consent  decree  in  Sierra  Club  v. 
Browner,  Civ.  No.  1:0DCV02206 
(D.D.C),  a  lawsuit  filed  by  the  Sierra 
Club  and  the  Group  Against  Smog  and 
Pollution  (GASP)  under  section  304(a) 
of  the  Act,  42  U.S.C.  7604(a).  The 
lawsuit  concerns  EPA's  alleged  failiu« 
to  determine  whether  various  identified 
areas  that  are  designated  as 
nonattainment  for  either  the  1-hour 
ozone  or  PMlO  NAAQS  attained  these 
NAAQS  by  their  attainment  dates.  The 
proposed  partial  consent  decree  was 
lodged  with  the  United  States  District 
Court  for  the  District  of  Columbia  on 
January  12,  2001. 
DATES:  Written  comments  on  the 
proposed  partial  consent  decree  must  be 
received  by  March  1,  2001. 
ADDRESSES:  Written  comments  should 
be  sent  to  Kevin  W.  McLean,  Air  and 
Radiation  Division  {2344A),  Office  of 
General  Cotmsel.  U.S.  Environmental 
Protection  Agency,  Ariel  Rios 
Building — North,  1200  Pennsylvania 
Avenue,  NW..  Washington,  DC  20004. 
Copies  of  the  proposed  partial  consent 
decree  are  available  from  Samantha 
Hooks,  (202)  564-7606. 
SUPPLEMENTARY  INFORMATION:  The  Clean 
Air  Act  requires  EPA  to  determine 
within  six  months  of  the  applicable 
attainment  date  whether  areas  that  are 
designated  as  nonattainment  for  the 
ozone  and  PMlO  national  ambient  air 
quality  standards  (NAAQS)  attained 
those  standards  by  those  dates.  See 
sections  18lO))(2)  and  188(b)(2),  42 
U.S.C.  7511  ((b)(2)  and  7513(b)(2)).  If 
EPA  determines  that  an  area  failed  to 


attain  the  relevant  NAAQS  by  the 
applicable  attainment  date,  the  Act 
provides  that  such  area  shall  be 
reclassified  by  operation  of  law  to  the 
next  higher  classification.  The  proposed 
partial  consent  decree  provides  that, 
with  respect  to  certain  areas  identified 
in  the  complaint,  EPA  shall  sign  a 
notice  of  final  rulemaking  by  specified 
dates  determining  for  each  identified 
area  either  that  it  attained  the  relevant 
NAAQS  by  the  applicable  attainment 
date,  or  did  not  attain  such  NAAQS  by 
such  date.  In  the  case  where  the 
determination  is  that  the  area  did  not 
timely  attain  the  NAAQS,  the  proposed 
partial  consent  decree  provides  that 
EPA  shall  inform  the  public  through 
notice  in  the  Federal  Register,  and 
identify  the  appropriate  reclassification 
for  that  area  in  the  notice  of  final 
rulemaking. 

For  a  period  of  thirty  (30)  days 
following  the  date  of  publication  of  this 
notice,  EPA  will  receive  written 
comments  relating  to  the  proposed 
partial  consent  decree  from  persons  who 
were  not  named  as  parties  or  interveners 
to  the  litigation  in  question.  EPA  or  the 
Department  of  Justice  may  withhold  or 
withdraw  consent  to  the  proposed 
consent  decree  if  the  comments  disclose 
facts  or  circumstances  that  indicate  that 
such  consent  is  inappropriate, 
improper,  inadequate,  or  inconsistent 
with  the  requirements  of  the  Act.  Unless 
EPA  or  the  Department  of  Justice 
determines,  following  the  comment 
period,  that  consent  is  inappropriate, 
the  final  consent  decree  will  then  be 
executed  by  the  parties. 

■     Dated:  January  17,  2001. 
Anna  Wolgast, 
Acting  for  General  Counsel. 
[FR  Doc.  01-2567  Filed  1-29-01;  8:45  am] 

BILUNG  CODE  6560-5(MI 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6938-7) 

Proposed  Settlement  Agreement, 
Challenge  to  Final  CAA  Action 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  Proposed  Settlement; 

Request  for  Public  Comment. 


SUMMARY:  In  accordance  with  section 
113(g)  of  the  Clean  Air  Act,  as  amended, 
(the  "Act"),  42  U.S.C.  7413(g).  notice  is 
hereby  given  of  a  proposed  settlement 
agreement  in  Idaho  Clean  Air  Force  et 
al.  V.  EPA  et  al.  Nos.  99-70259  and 
70576  (9th  Cir.)  filed  by  the  Idaho  Clean 
Air  Force  and  the  Environmental 
Defense  (formerly  Environmental 
Defense  Fund)  under  section  307(b)(1) 
of  the  Act,  42  U.S.C.  7607(b)(1).  The 
Community  Planning  Association  of 
Southwest  Idaho  (COMPASS)  was 
granted  leave  to  intervene  as  a 
respondent  in  the  litigation. 
DATES:  Written  comments  on  the 
proposed  settlement  agreement  must  be 
received  by  March  1,  2001. 
ADDRESSES:  Written  comments  should 
be  sent  to  Michael  Prosper,  Air  and 
Radiation  Law  Office  (2344A).  Office  of 
General  Counsel,  U.S.  Environmental 
Protection  Agency.  Ariel  Rios  Building 
North,  1200  Pennsylvania  Avenue,  NW.. 
Washington,  DC,  20004.  Copies  of  the 
proposed  settlement  agreement  are 
available  from  Samantha  S.  Hooks,  (202) 
564-7606. 

SUPPt£MENTARY  INFORMATION:  This 
lawsuit  challenged  a  final  action  by  EPA 
which  removed  the  applicability  of  the 
1987  PMlO  national  ambient  air  quahty 
standards,  and  associated  designation 
and  classification,  for  Northern  Ada 
County,  Idaho.  64  FR  12257  (March  12. 
199&).  EPA's  action  was  primarily  based 
on  the  promulgation  in  1997  of  more 
protective  PM  standards,  including 
revised  PMlO  standards.  In  May  of  1999 
the  U.S.  Court  of  Appeals  for  the  HJC. 
Circuit  issued  a  decision,  American 
Trucking  Associations  et  al.  v.  EPA,  1 75 
F.3d  1027  (D.C.  Cir.  1999)  which,  among 
other  things,  vacated  the  newly-revised 
PMlO  standards.  This  decision 
effectively  removed  the  basis  for  the 
March  12th  Northern  Ada  County 
rulemaking.  The  proposed  settlement 
agreement  is  being  entered  into  by  the 
parties  to  the  litigation,  and  by 
representatives  of  the  Idaho  E>epartment 
of  Environmental  Quality  (IDEQJ  and 
the  Idaho  Attorney  General's  Office. 

In  general,  the  agreement  being 
proposed  provides  that  the  litigation  in 
the  9th  Circuit  Court  of  Appeals  would 
be  terminated,  but  with  the  possibility 
that  it  may  be  re-activated,  pending 
completion  of  the  obligations  committed 
to  by  the  parties  in  the  settlement 
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agreement.  Additionally,  IDEQ  would 
develop  and  submit  to  EPA  by 
September  30,  2002  a  plan  to  ensure 
maintenance  of  the  1987  PMlO 
standards  along  with  a  request  to 
redesignate  Northern  Ada  County  as 
attainment  for  those  standards.  Diiring 
the  period  preceding  such  submission, 
IDEQ  would  also  adopt  by  early  next 
year  and  implement,  as  revisions  to  the 
existing  State  Implementation  plan,  two 
air  quahty  rules  diat  must  limit  and 
maintain  emissions  in  the  County  from 
stationary  and  mobile  sources  at  levels 
similar  to  what  would  be  required  if  the 
area  were  still  designated  nonattainment 
for  the  1987  PM 10  standards. 
COMPASS  has  also  committed  to 
achieve  the  emissions  reductions  agreed 
to  in  the  settlement  agreement  that  fall 
within  areas  over  which  it  exercises 
implementation  responsibility. 

hi  exchange  for  these  undertakings, 
EPA  would  agree  to  delay  taking  final 
action  on  a  proposed  rulemaking  we 
issued  on  June  26,  2000  which,  if 
finalized,  would  reinstate  the  1987 
PMIO  standards  and  associated 
nonattainment  designation  and 
classification  for  Northern  Ada  County. 
Also,  if  IDEQ  submits  a  maintenance 
plan  and  request  for  redesignation  of  the 
County  to  attainment  as  described  in  the 
settlement  agreement,  EPA  would  agree 
to  take  final  action  on  that  submission 
by  September  30,  2003. 

If  various  parties  to  the  settlement 
agreement  hH  to  take  certain  specified 
actions  by  dates  established  in  the 
agreement,  then  EPA  would  be  required 
to  take  final  action  with  respect  to  the 
June  26,  2000  proposed  rulemaking. 
Final  action  on  reinstatement  may  also 
occur  if  the  area  experiences  a  violation 
of  the  PMlO  standards  before  a 
redesignation  request  and  maintenance 
plan  are  approved  by  EPA.  in  addition, 
for  similar  failvues  to  act  as  required  by 
the  agreement,  any  of  the  parties  may  re- 
activate the  litigation  in  the  9th  Circuit. 
Finally,  the  agreement  reflects  that  EPA 
has  committed  to  fund  technical  studies 
and  other  air  pollution  reduction 
initiatives  to  be  imdertaken  in  the  area 
that  are  designed  to  ensure  either  that 
PMlO  emissions  are  further  minimized 
or  that  the  air  quality  is  not  further 
degraded. 

For  period  of  thirty  (30)  days 
following  the  date  of  publication  of  this 
notice,  EPA  will  receive  written 
comments  relating  to  proposed 
settlement  agreement  from  persons  who 
were  not  named  as  parties  or  interveners 
to  the  litigation  in  question.  EPA  or  the 
Department  of  Justice  may  withdraw  or 
withhold  consent  to  the  proposed 
settlement  agreement  if  the  comments 
disclose  focts  or  considerations  that 


indicate  that  such  consent  is 
inappropriate,  improper,  inadequate,  or 
inconsistent  with  the  requirements  of 
the  Act.  Unless  EPA  or  the  Department 
of  Justice  determine,  following  the 
comment  period,  that  consent  is 
inappropriate,  the  settlement  agreement 
will  then  be  executed  by  the  parties. 

Dated:  January  22,  2001. 
Anna  Wolgast, 
Acting  General  Counsel. 
[FR  Doc.  01-2568  Filed  1-29-01;  8:45  am] 

BHJJNQ  COOE  6S60-60-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-00306;  FRL-6762-6] 

Pollution  Prevention  Grants  and 
Announcement  of  Financial  Assistance 
Programs  Eligible  for  Review;  Notice 
of  Availability 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  EPA  expects  to  have 
approximately  $5  million  available  in 
fiscal  year  2001  grant/cooperative 
agreement  funds  under  the  Pollution 
Prevention  Incentives  for  States  (PPIS) 
grant  program.  Grants/cooperative 
agreements  will  be  awarded  under  the 
authority  of  the  Pollution  Prevention 
Act  of  1990.  The  Pollution  Prevention 
Act  provides  funds  to  state  and  tribal 
programs  that  address  the  reduction  or 
elimination  of  pollution  across  all 
environmental  media  (air,  land,  and 
water)  and  to  strengthen  the  efficiency 
and  effectiveness  of  state  technical 
assistance  programs  in  providing  source 
reduction  information  to  businesses. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  about  the  grant 
program  contact  Christopher  Ken), 
Pollution  Prevention  Division  (7409) 
Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  1200  Pennsylvania  Avenue 
NW,  Washington,  DC  20460;  telephone 
(202)  260-3480;  e-mail  address 
kent.christopher@epa.gov. 

For  technical  and  regionally  specific 
information:  The  EPA  Regional 
Pollution  Prevention  Coordinator  listed 
under  Unit  X  of  this  notice. 
SUPPtfMENTARY  INFORMATION: 

I.  General  Infbrmation 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  state 
governments,  state  programs  or 
departments  as  well  as  other  State 
institutions,  such  as  universities  as  well 


as  all  federally  recognized  Native 
American  Tribes.  This  notice  may, 
however,  be  of  interest  to  local 
governments,  private  universities, 
private  nonprofit  entities,  private 
businesses,  and  individuals  who  are  not 
eligible  for  this  grant  program.  If  you 
have  any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  contact  the  technical 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  or  Other  Related  Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  dociunent  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
docimient,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register — ^Environmental 
Dociunents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgst.  These  documents 
are  also  available  at  the  EPA  P2  web  site 
http  ://www.epa.gov/p2 . 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
enstue  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  PPIS  2001 
in  the  subject  line  on  the  first  page  of 
your  response. 

1.  By  mail.  Submit  your  comments  to: 
Pollution  Prevention  Division  (7409), 
Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  1200  Peimsylvania  Avenue, 
NW.,  Washington,  DC  20460,  ATTN: 
PPIS. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Pollution  Prevention 
Division,  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Room  409  East  Tower,  401  M 
St.,  SW.,  Washington,  DC  20460,  ATTN: 
PPIS. 

3.  Electronically.  You  may  submit 
youi  comments  electronically  by  e-mail 
to:  "kent.christopher@epa.gov,"  or  mail 
your  computer  disk  to  the  address 
identified  in  this  unit.  Do  not  submit 
any  information  electronically  that  you 
consider  to  be  CBI.  Electronic  comments 
must  be  submitted  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption.  Comments 
and  data  will  also  be  accepted  on 
standard  disks  in  WordPerfect,  Word,  or 
ASCn  file  format. 
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n.  Background  of  the  Pollution 
Prevention  Incentives  for  States  Grant 
Program 

More  than  $60  million  has  been 
awarded  to  over  100  state  and  tribal 
organizations  imder  EPA's  multimedia 
pollution  prevention  grant  program, 
since  its  inception  in  1989.  Ehuing  the 
past  10  years,  PPIS  funds  have  enabled 
state  programs  to  implement  a  wide 
range  of  pollution  prevention  activities 
including  over  8,000  pollution 
prevention  assessments,  1,200 
workshops,  and  the  development  of 
over  500  pollution  prevention  case 
studies.  PPIS  grants  also  provide 
economic  benefits  to  small  businesses 
by  funding  state  technical  assistance 
programs  focused  on  helping  the 
businesses  develop  more  efficient 
production  technologies  and  operate 
more  cost  effectively. 

The  goals  of  the  PPIS  grant  program 
are  to  assist  businesses  and  industries  in 
identifying  better  enviromnental 
strategies  and  solutions  for  complying 
with  Federal  and  state  environmental 
regulations.  PPIS  grants  are  designed  to 
affect  the  compatibility  of  businesses 
enviroimiental  and  economic  decision 
making,  and  improving  competitiveness 
without  increasing  enviromnental 
impacts.  Successes  include  decreases  in 
facility  emissions  and  discharges  which 
lead  to  less  stringent  regulatory  and 
permitting  requirements,  increases  in 
production  rates  that  correlate  to 
decreasing  enviroiunental  costs, 
elevated  investments  in  new  and  better 
technologies,  and  savings  that  directly 
impact  the  overall  profitability  of  a 
business.  The  majority  of  the  PPIS 
grants  fund  state-based  projects  in  the 
areas  of  technical  assistance  and 
training,  education  and  outreach, 
regulatory  integration,  data  collection 
and  research,  demonstration  projects, 
and  recognition  programs. 

In  November  1990,  the  Pollution 
Prevention  Act  of  1990  (the  Act)  (Public 
Law  101-508)  was  enacted,  establishing 
as  national  policy  that  pollution  should 
be  prevented  or  reduced  at  the  source 
whenever  feasible. 

1.  Section  6603  of  the  Act  defines 
source  reduction  as  any  practice  that: 

i.  Reduces  the  amount  of  any 
hazardous  substance,  pollutant,  or 
contaminant  entering  any  waste  stream 
or  otherwise  released  into  the 
environment  (including  fugitive 
emissions)  prior  to  recycling,  treatment, 
or  disposal. 

ii.  Reduces  the  hazards  to  public 
health  and  the  environment  associated    . 
with  the  release  of  such  substances, 
pollutants,  or  contaminants. 


EPA  further  defines  pollution 
prevention  as  the  use  of  other  practices 
that  reduce  or  eliminate  the  creation  of 
pollutants  through  increased  efficiency 
in  the  use  of  raw  materials,  energy, 
water,  or  other  resources,  or  protection 
of  natural  resources,  or  protection  of 
natural  resoiuces  by  conservation. 

2.  Section  6605  of  the  Act  authorizes 
EPA  to  make  matching  grants  to  states 
to  promote  the  use  of  source  reduction 
techniques  by  businesses.  In  evaluating 
grant  applications,  the  Act  directs  EPA 
to  consider  whether  the  proposed  state 
program  will: 

i.  Make  technical  assistance  available 
to  businesses  seeking  information  about 
source  reduction  opportunities, 
including  funding  for  experts  to  provide 
onsite  technical  advice  and  to  assist  in 
the  development  of  source  reduction 
plans. 

ii.  Target  assistance  to  businesses  for 
which  lack  of  information  is  an 
impediment  to  source  reduction. 

iii.  Provide  training  in  source 
reduction  techniques. 

m.  Availability  of  FY  2001  Funds 

EPA  expects  to  have  approximately  $5 
million  in  grant/cooperative  agreement 
funds  available  for  FY  2001-  2002 
pollution  prevention  activities.  The 
Agency  has  delegated  grant  making 
authority  to  the  EPA  regional  offices. 
EPA  regional  offices  are  responsible  for 
the  solicitation  of  interest  and  the 
screening  of  proposals. 

All  applicants  must  address  the 
national  program  criteria  listed  imder 
Unit  VI.2.ii.  of  this  document.  In 
addition,  applicants  may  be  required  to 
meet  supplemental  EPA  regional 
criteria.  Interested  applicants  should 
contact  their  EPA  Regional  Pollution 
Prevention  Coordinator,  listed  under 
Unit  X  of  this  docimient  for  more 
information. 

IV.  Catalogue  of  Federal  Domestic 
Assistance 

The  number  assigned  to  the  PPIS 
program  in  the  Catalogue  of  Federal 
Domestic  Assistance  is  66.708  (formerly 
66.900). 

V.  Matching  Requirements 

Organizations  receiving  pollution 
prevention  grant  funds  are  required  to 
match  Federal  funds  by  at  least  50%. 
For  example,  the  Federal  government 
will  provide  half  of  the  total  allowable 
cost  of  the  project,  and  the  state  will 
provide  the  other  half.  State 
contributions  may  include  dollars,  in- 
kind  goods  and  services,  and/or  third 
party  contributions. 


VL  Eligibility 

1.  Applicants.  In  accordance  with  the 
Act,  eligible  applicants  for  purposes  of 
funding  under  this  grant  program 
include  the  50  states,  the  District  of 
Columbia,  the  U.S.  Virgin  Islands,  the 
Commonwealth  of  Puerto  Rico,  any 
territory  or  possession  of  the  United 
States,  any  agency  or  instrumentality  of 
a  state  including  state  universities,  and 
all  federally  recognized  Native 
American  Tribes.  For  convenience,  the 
term  "state"  in  this  notice  refers  to  all 
eligible  applicants.  Local  governments, 
private  universities,  private  nonprofit 
entities,  private  businesses,  and 
individuals  are  not  eligible.  State 
applicants  are  encoiuaged  to  establish 
partnerships  with  business  and  other 
environmental  assistance  providers  to 
seamlessly  deliver  pollution  prevention 
assistance.  Successful  applicants  will  be 
those  that  make  the  most  efficient  use  of 
Federal/state  government  funding.  In 
many  cases,  this  has  been  accomplished 
through  partnerships. 

2.  Activities  and  criteria — i.  General. 
The  purpose  of  the  PPIS  grant  program 
is  to  support  the  establishment  and 
expansion  of  state  and  tribal  multimedia 
pollution  prevention  programs.  EPA 
specifically  seeks  to  build  state 
pollution  prevention  capabilities  or  to 
test,  at  the  state  level,  iimovative 
pollution  prevention  approaches  and 
methodologies.  Fimds  awarded  imder 
the  PPIS  grant  program  must  be  used  to 
support  pollution  prevention  programs 
that  address  the  transfer  and  reduction 
of  potentially  harmful  pollutants  across 
all  environmental  media:  Air,  water, 
and  land.  Programs  should  reflect 
comprehensive  and  coordinated 
pollution  prevention  plaiming  and 
implementation  efforts  state-wide. 
States  that  include  PPIS  funding  as  part 
of  their  overall  State  Performance 
Partnership  Agreement  (PPA)/ 
Performance  Partnership  Grant  (PPG) 
program  satisfy  this  eligibility  criteria. 

ii.  2001  national  program  criteria. 
This  section  describes  the  national 
program  criteria  EPA  will  use  to 
evaluate  proposals  imder  the  PPIS  grant 
program.  In  addition  to  the  national 
program  criteria,  there  may  be 
regionally  specific  criteria  that  the 
proposing  activities  are  required  to 
address.  For  more  information  on  the 
EPA  regional  requirements,  applicants 
should  contact  their  EPA  Regional 
Pollution  Prevention  Coordinator,  listed 
under  Unit  X  of  this  document.  As  well 
as  ensuring  that  the  proposed  activities 
meet  EPA's  definition  of  pollution 
prevention,  the  applicant's  proposal 
must  include  how  they  address  the 
following  three  activities: 
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a.  Promote  partnering  among 
environmental  and  business  assistance 
providers.  Starting  in  1994,  EPA 
required  PPIS  grant  appUcants  to 
identify  other  environmental  assistance 
providers  in  their  states  and  to  work 
with  these  organizations  to  educate 
businesses  on  pollution  prevention. 
EPA  would  like  to  continue  to 
encourage  cooperation  among  state 
pollution  prevention  programs  and 
other  environmental  and  business 
assistance  providers  such  as  the 
National  Institute  of  Standards  and 
Technology  (NIST)  programs.  Small 
Business  [development  Centers  (SBDCs), 
Small  Business  Assistance  Programs 
(SBAPs),  Office  of  Enforcement  and 
Compliance  Assistance  (OECA) 
Compliance  Assistance  Centers,  the 
large  number  of  university  cooperative 
extension  programs  and  other  business 
and  environmental  assistance  programs 
at  the  state  level,  as  well  as  other  well 
established  nonregulatory  programs.  In 
part,  through  the  PPIS  grant  funds,  EPA 
is  striving  to  support  the  development 
of  a  coordinated  network  of  state 
environmental  service  providers  that 
leverages  the  expertise  of  the  various 
environmental  assistance  organizations 
and  shows  an  ability  to  work  jointly  in 
an  effort  to  promote  pollution 
prevention  in  the  state.  EPA  wants  to 
help  foster  a  cooperative  network  of 
environmental  assistance  providers 
since  cooperation  among  state  business 
and  environmental  assistance  providers 
is  paramount  in  this  era  of  shrinking 
Federal  funded  programs.  EPA  would 
like  to  ensure  that  state  pollution 
prevention  programs  and  other 
assistance  providers  establish 
cooperative  working  relationships 
which  make  best  use  of  their  respective 
areas  of  expertise  and  most  effectively 
serve  their  clients.  State  and  tribal  grant 
applicants  should  identify  the 
partnering  organization(s)  they  plan  to 
work  with  during  the  grant  funding 
cycle  and  demonstrate  or  doctunent  the 
relationship.  This  can  be  done,  for 
example,  through  a  letter  of  agreement, 
a  joint  statement,  or  principles  of 
agreement  signed  by  both  parties  or 
multiple  parties.  If  the  partnership 
involves  providing  Federal  funds  to 
ineligible  entities,  the  grantees  shall 
abide  by  state  procurement  regulations, 
as  required  by  state  law. 

b.  Advance  state  environmental  goals. 
EPA  believes  it  is  important  for  the 
sustainability  of  state  pollution 
prevention  programs  to  complement  the 
goals  and  strategies  of  the  state's 
environmental  strategic  plans  and/or  the 
activities  included  under  the  Nationiil 
Environmental  Performance  Partnership 


System  (NEPPS)  in  an  effort  to  show 
that  the  pollution  prevention  work  they 
are  undertaking  complements  and 
supports  the  state's  environmental 
strategic  plans.  If  the  state 
environmental  program  lacks  a  single 
comprehensive  environmental  strategy, 
applications  must  show  a  correlation 
between  the  proposed  activity  and  the 
goals  or  objectives  of  the  state's 
environmental  program.  EPA  believes 
pollution  prevention  programs  will 
continue  to  be  valuable  to  the  state 
environmental  agency's  top 
management  if  they  can  demonstrate 
how  their  actions  will  help  advance 
state  goals.  EPA  would  like  to  ensure 
that  pollution  prevention  is  integrated  at 
the  state  level  by  providing  a  service 
which  supports  the  state's  strategic 
plan.  The  grant  application  narrative 
should  demonstrate  how  pollution 
prevention  activities  will  advance  state 
environmental  goals  as  stated  in  the 
state  environmental  strategic  planning 
documents  or  either  PPA  or  PPG. 

c.  Promote  accomplishments  within 
the  state's  environmental  programs. 
EPA  realizes  the  importance  of 
dociunenting  the  program  effectiveness 
and  communicating  those  results  to  the 
affected  media  office.  EPA  wants  to 
ensure  that  the  environmental  programs 
in  the  state  are  aware  of  the 
contributions  of  the  pollution 
prevention  program  within  their  sectors, 
programs,  and  geographic  areas  by 
making  a  link  between  the  regulatory 
program  and  the  activities  of  the 
pollution  prevention  program.  By 
creating  this  positive  feedback 
mechanism  to  the  state's  regulatory 
program,  the  grantee  can  market  their 
accomplishments  and  consequently 
help  promote  the  sustainability  of  the 
pollution  prevention  program.  Through 
the  PPIS  grants,  EPA  is  working  to 
encourage  better  awareness  by  the  state 
regulatory  and  media  programs  of  how 
pollution  prevention  and  the  state 
pollution  prevention  programs  are 
helping  the  regulatory  programs  address 
increasingly  complex  environmental 
management  problems.  Applications 
must  include  what  activities  the 
pollution  prevention  program  will 
imdertake  to  ensure  communication  and 
feedback  to  the  regulatory  and  other 
environmental  programs  showing  how 
pollution  prevention  is  helping  to 
advance  multimedia  environmental 
protection. 

3.  Identifiable  measures  of  success. 
For  each  of  the  activities  identified  in 
the  application,  the  applicant  must 
identify  how  and  what  criteria  they  are 
using  to  track  the  effectiveness  of  the 
activity.  Measures  of  success  should  be 
either  measiuvs  of  environmental 


improvement,  or  should  be  directly 
linked  to  such  measures.  For  example, 
success  could  be  identified  by 
demonstrating  a  direct  link  between  the 
project's  activities  and  in  quantifiable 
reductions  in  pollution  generated  or  in 
the  natural  resources  used.  Most  of  the 
EPA  regional  offices  have  specific 
measurement  structures  (Region  X  in 
Global  Reporting  Initiative,  NEWMOA's 
state  measiu«s  in  Region  1,  Region  VIII 
new  measurement  project)  in  which  to 
apply  the  grant  activities  towards. 
Please  contact  the  appropriate  Regional 
Pollution  Prevention  Coordinator, 
listing  under  Unit  X  of  this  document 
for  more  information  on  what 
measiuement  tool  they  are  using. 

4.  Program  management.  Awards  for 
FY  2001  funds  will  be  managed  through 
the  EPA  regional  offices.  Applicants 
should  contact  their  EPA  Regional 
Pollution  Prevention  Coordinator,  listed 
under  Unit  X  of  this  document,  to 
obtain  specific  deadlines  for  submitting 
proposals.  National  funding  decisions 
will  be  made  by  May  2001. 

Vn.  Use  of  P2Rx  Regional  Centers 

A  priority  that  EPA  considers 
important  to  strengthen  state  P2 
activities  and  aid  the  formation  of 
partnerships  with  other  business 
assistance  providers  is  the  Pollution 
Prevention  Resource  Exchange  (P2Rx). 
EPA  has  allocated  a  portion  of  its  state 
grant  funds  to  develop  and  sustain 
regional  pollution  prevention  centers 
that  facilitate  and  serve  state  needs  in 
coordinating  training  and  information 
development.  EPA  believes  that  the 
P2Rx  network,  which  connects  and 
coordinates  regional  pollution 
prevention  information  centers,  can 
benefit  both  states  programs  and  their 
clients  by  improving  the  quality  and 
availability  of  pollution  prevention 
technical  information,  sharing 
information,  minimizing  duplication  of 
efforts  in  developing  materials  for 
training  and  technical  assistance 
providers,  providing  for  the 
development  of  quality  peer  reviewed 
P2  information,  and  expanding  their 
understanding  of  how  other  states  are 
addressing  the  needs  of  business 
assistance  providers.  For  more 
information,  visit  the  P2Rx  web  site  at 
http://www.p2rx.org. 

EPA  would  like  the  grantees  to  use 
the  resources  available  through  their 
regional  P2Rx  center  throughout  the 
entire  grant  process.  After  10  years, 
there  is  a  large  amount  of  P2 
information  available,  but  finding  high 
quality  resources  can  be  difficult.  Thus, 
the  creation  of  these  P2Rx  centers,  can 
provide  greater  access  to  P2  value-added 
information. 
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For  example,  grantees  should  contact 
the  appropriate  P2Rx  center  prior  to 
starting  any  work  to  find  out  what 
information  is  cxurently  available 
within  that  sector.  Below  is  a  listing  of 
the  regionally  specific  topics  for  each  of 
the  P2Rx  centers.  As  products  are 
generated  fi'om  the  grant,  all  work 
products  (i.e.,  including  but  not  limited 
to  flyers,  fact  sheets,  pamphlets, 
handbooks,  model  ciuricula,  assessment 
and  audit  tools,  videos,  and  event 
brochures)  produced  with  Federal  PPIS 
funds  vnll  be  shared  with  the 
appropriate  regional  P2Rx  center.  To 
facilitate  the  transfer  of  information 
generated  by  pollution  prevention  grant 
dollars,  all  products  irom  a  P2  grant 
must  be  shared  with  the  appropriate 
regional  center.  Please  contact  the  EPA 
Regional  Pollution  Prevention  center 
which  is  researching  your  grant  topic. 

The  following  list  shows  the  P2Rx 
centers  and  the  topic  they  are 
researching  and  synthesizing 
information  on: 

Regions  I-II  (Connecticut,  Maine, 
Massachusetts,  New  Hampshire,  New 
York,  Rhode  Island,  Vermont)  P2Rx 
Center  -  The  Northeast  Regional  P2 
Information  Center  serves  as  the  topic 
hub  on  marinas,  mercury,  and  metal 
fabrication  projects. 

Regions  UI-IV:  (Delaware,  Alabama, 
Florida,  Georgia,  Kentucky,  Maryland, 
Mississippi,  North  Carolina, 
Pennsylvania,  South  Carolina, 
Tennessee,  Virginia,  West  Virginia  ) 
P2Rx  Center  -  The  Waste  Reduction 
Resoiuce  Center  serves  as  the  topic  hub 
on  Department  of  Defense  and 
environmental  management  systems 
projects. 

Region  V  (Illinois,  Indiana,  Michigan, 
Minnesota,  Ohio,  Wisconsin)  P2Rx 
Center  -  The  Great  Lakes  Regional 
Pollution  Prevention  Roundtable 
(GLRPPR)  serves  as  the  topic  hub  for 
printing  and  regulatory  integration 
projects. 

Region  VI  (Arkansas,  Louisiana,  New 
Mexico,  Oklahoma,  Texas)  P2Rx 
Centers-  The  Southwest  P2  InfoSource 
serves  as  the  topic  hub  for  electric 
utilities,  gas  and  oil,  and  lean 
manufactiuing  projects. 

Region  VII  (lowa,  Kansas,  Missoiu-i, 
Nebraska)  P2Rx  Center  -  The  Pollution 
Prevention  Regional  Information  Center 
serves  as  a  topic  hub  for  Contained 
Animal  Feeding  Operations  (CAFO), 
green  chemistry,  green  prociu-ement, 
hospitals,  and  general  P2  information. 

Region  VIII  (Colorado,  Montana, 
North  Dakota,  South  Dakota,  Utah, 
Wyoming)  P2Rx  Center  -  The  Peaks  to 
Prairies  Pollution  Prevention 
Information  Center  serves  as  the  topic 
hub  for  autobody,  P2  in  outdoor 


recreation,  residential  construction  and 
Smart  Growth  projects. 

Region  IX  (Arizona,  California, 
Hawaii,  Nevada)  P2Rx  Center  -  "The 
Western  Regional  Pollution  Prevention 
Network  serves  as  the  topic  hub  for  auto 
repair,  and  hospitality  projects. 

Region  X  (Alaska,  Idaho,  Oregon, 
Washington)  P2Rx  Center  -  The  Pacific 
Northwest  Pollution  Prevention 
Resource  Center  serves  as  the  topic  hub 
for  the  aerospace  industry,  fiberglass 
fabrication,  metal  fabrication,  metal 
finishing,  metal  machining,  paint  and 
coating  manufacturing,  and  ship 
building  and  repair. 

Vm.  Proposal  Narrative  Format 

To  clearly  document  the  activities 
listed  in  the  grant  proposal,  the 
narrative  portion  of  the  application 
should  include  a  siunmary  of  proposed 
activities  using  the  following  format: 

1 .  A  description  of  the  proposed  work 
and  a  timeline  of  activities. 

2.  A  list  of  tasks  that  will  be  carried 
out. 

3.  A  list  of  the  resulting  deliverables 
that  will  be  produced. 

IX.  Progress  Report 

Progress  reports  are  due  to  the  EPA 
project  officer  every  April  and  October 
after  the  project  period  is  over  1  month 
old.  A  final  report  is  due  within  90  days 
of  the  end  of  the  grant  period. 

In  addition  to  the  EPA  project  officer's 
regionally  specific  required  number  of 
copies  of  deliverables,  please  forward 
one  copy  of  each  of  the  semi-annual 
progress  reports  and  the  final  reports 
(and  deliverables)  to  the  Pollution 
Prevention  Division  in  Washington,  DC. 
Please  address  the  documents  to:  PPIS 
Grant  Products,  Pollution  Prevention 
Division  (7409),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20460. 

The  narrative  in  the  progress  reports 
should  refer  back  to  the  stated  objectives 
and  timeline  of  the  original  grant 
application.  Beneath  each  objective,  the 
objective's  current  status  should  be 
reported.  Any  substantive  diversion 
from  a  stated  objective,  or  any  deviation 
from  the  proposed  timeline  should  be 
explained.  Only  the  activities  required 
under  the  grant,  which  meet  EPA's 
definition  of  pollution  prevention, 
should  be  reported. 

At  a  minimum,  the  progress  reports 
should  also  include  the  following: 

1.  A  short  summary  of  the 
accomplishments  for  the  reporting 
period. 

2.  Progress  on  completing  individual 
project  tasks. 

3.  The  planned  and  actual  schedules 
for  task  completion. 


4.  Projected  accomplishments  for  the 
next  reporting  period. 

5.  Data  on  financial  expenditures  by 
budget  category. 

Any  printed  deliverables  required 
under  the  grant  should  be  enclosed  with 
the  first  report  following  the  date  the 
deliverable  was  due  to  be  produced. 

A  final  report  will  be  required  upon 
completion  of  the  grant. 

EPA  is  working  on  developing  a 
standard  electronic  format  for  use  by 
PPIS  grantee  on  reporting  their  grant 
activities.  Please  contact  the  EPA 
Regional  Pollution  Prevention 
Coordinator,  listed  under  Unit  X  of  this 
document,  for  more  information  on  the 
GranTrack  Reporting  Form. 

X.  Regional  Pollution  Prevention 
Coordinators 

Region  I:  (Connecticut,  Maine, 
Massachusetts,  New  Hampshire,  Rhode 
Island.  Vermont)  Kira  Jacobs,  1  Congress 
St.,  Suite  1100/SPP,  Boston,  MA  02114- 
2023,  (617)  918-1817,  e-mail: 
jacobs.kira@epa.gov. 

Region  II:  (New  Jersey,  New  York, 
Puerto  Rico,  Virgin  Islands)  Deborah 
Freeman  (SPMMB).  290  Broadway.  25th 
Floor,  New  York,  NY  10007,  (212)  637- 
3730.  e-mail:  freeman.deborah@epa.gov. 

Region  III:  (Delaware.  Maryland, 
Pennsylvania,  Virginia,  West  Virginia, 
District  of  Columbia)  Loma  Rosenberg, 
(3E100),  1650  Arch  St.,  Philadelphia  PA 
19103-2029,  (215)  814-5389,  e-mail: 
rosenberg.loma@epa.gov. 

Region  IV:  (Alabama,  Florida,  Georgia, 
Kentucky,  Mississippi,  North  Carolina, ' 
South  Carolina,  Tennessee)  Dan  Ahem, 
Atlanta  Federal  Center,  61  Forsyth  St., 
SW.,  Atlanta,  GA  30303,  (404)  562- 
9028,  e-mail:  ahem.dan@epa.gov. 

Region  V:  (Illinois,  Indiana,  Michigan, 
Minnesota,  Ohio,  Wisconsin)  Phil 
Kaplan,  (DRP-8J),  77  West  Jackson 
Blvd.,  Chicago,  IL  60604-3590,  (312) 
353-4669,  e-mail:  kaplan.phil@epa.gov. 

Region  VI:  (Arkansas,  Louisiana,  New 
Mexico,  Oklahoma,  Texas)  Joy 
Campbell,  (6EN-XP),  1445  Ross  Ave.. 
12th  Floor,  Suite  1200,  Dallas.  TX 
75202,  (214)  665-0836.  e-mail: 
campbell.joy@epa.gov. 

Region  VII:  (Iowa.  Kansas,  Missouri, 
Nebraska)  Chilton  McLaughlin.  (ARTD/ 
TSPP),  901  N  5th  St.,  Kansas  City.  KS 
66101,  (913)  551-7517,  e-mail: 
mclaughlin.chilton@epa.gov. 

Region  VIII:  (Colorado,  Montana, 
North  Dakota.  South  Dakota,  Utah, 
Wyoming)  Linda  Walters,  (8P2-P2),  999 
18th  St.,  Suite  500,  Denver,  CO  80202- 
2405,  (303)  312-6030,  e-mail: 
walters.linda@epa.gov. 

Region  IX:  (Arizona,  California, 
Hawaii,  Nevada,  American  Samoa, 
Guam)  Leif  Magnuson  (WST-7),  75 
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Hawthorne  Ave.,  San  Francisco,  CA 
94105,  (415)  744-2153,  e-mail: 
magnuson.leifi@epa.gov. 

Region  X:  (Alaska,  Idaho,  Oregon, 
Washington)  Carolyn  Gangmark,  01- 
085, 1200  Sixth  Ave..  Seattle,  WA 
98101.  (206)  553-4072,  e-mail: 
gangmark.carolyn@epa.gov. 

XI.  Submission  to  Congress  and  the 
Comptroller  General 

Under  the  Agency's  current 
interpretation  of  the  definition  of  a 
"rule,"  grant  solicitations  such  as  this 
which  are  competitively  awarded  on  the 
basis  of  selection  criteria,  are  considered 
rules  for  the  purpose  of  the 
Congressional  Review  Act  (CRA).  The 
CRA,  5  U.S.C.  801  et  seq.,  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA),  generally  provides  that 
before  a  rule  may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  a$  defined  by  5  U.S.C. 
804(2). 

ListofSiibiects 

Environmental  protection.  Grant 
administration.  Grants,  Pollution 
prevention. 

Dated:  January  19.  2001. 
William  H.  Sanders, 

Director,  Office  of  Pollution  Prevention  and 
Toxics. 

[FR  Doc.  01-2572  Filed  1-29-01;  8:45  am) 
■aUNQ  CODE  6S60-S0-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6938-6] 

Notice  of  Proposed  Prospective 
Purdiaser  Agreement  Pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation  and  Uability 
Act  of  1980,  as  Amended  by  tt>e 
Superfund  Amendments  and 
ReautiKMlzatlon  Act  of  1986 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  reopening  of  Ihiblic 

Conunent  period. 

summary:  This  notice  informs  the  public 
that  the  period  for  submission  of 


comments  in  relation  to  the  above- 
referenced  Prospective  Purchaser 
Agreement  is  hereby  extended  for  an 
additional  30  days  from  the  date  of 
publication  of  this  Notice.  In  accordance 
with  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980.  42  U.S.C.  9601-9675,  as 
amended  ("CERCLA"),  the  proposed 
agreement  will  allow  reuse  of  an 
abandoned  industrial  facility  associated 
with  the  Metcoa  Radiation  Superfund 
Site  ("Site")  in  Pulaski,  Lawrence 
County,  Pennsylvania,  and  will  resolve 
certain  potential  EPA  claims  under 
Section  107  of  CERCLA,  42  U.S.C.  9607, 
against  the  Purchaser. 

ADDRESSES:  Comments  should  be 
submitted  to  Suzanne  Canning,  Regional 
Docket  Clerk  (3RC00).  U.S. 
Environmental  Protection  Agency, 
Region  m,  1650,  Arch  Street, 
Philadelphia.  PA  19103,  or  by  e-mail  to 
canning.suzanne@epa.gov,  and  should 
refer  to  the  "Metcoa  Radiation 
Superfund  Site  Prospective  Purchaser 
Agreement"  and  "EPA  Docket  No. 
CERC-PPA-2000-0008."  The  proposed 
agreement  and  additional  backgroimd 
information  relating  to  it  may  be 
examined  and/or  copied  at  the  above 
EPA  office.  A  copy  of  the  proposed 
agreement  may  be  obtaineid  by  mail 
from  Suzanne  Canning  at  the  above 
address. 

SUPPtfMENTARY  INFORMATION:  The 
Environmental  Protection  Agency 
published  in  the  Federal  Register  of 
December  13.  2000  (65  FR  77876),  a 
Notice  of  Prospective  Purchaser 
Agreement  in  relation  to  the  Metcoa 
Radiation  Superfund  Site.  In  the  public 
interest,  the  Enviroiunental  Protection 
Agency  has  reopened  and  extended  to 
the  Public  Comment  period  in  relation 
to  this  agreement  for  an  additional  thirty 
(30)  days  from  the  date  of  publication  of 
this  Notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Humane  L.  Zia  (3RC41).  Assistant 
Regional  Counsel,  U.S.  Environmental 
Protection  Agency,  Region  HI,  1650 
Arch  Street,  Philadelphia,  PA  19103; 
phone:  (215)  814-3454. 

Dated:  January  19,  2001. 
Bradley  M.  Campbell, 

Regional  Administrator,  U.S.  Environmental 

Protection  Agency,  Region  HI. 

[FR  Doc.  01-2569  Filed  1-29-01;  8:45  am] 

aiUJNG  COOE  6S60-aO-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6935-8] 

Underground  Injection  Control 
Program:  Substantial  Modification  to 
an  Existing  Stata-Administared 
Underground  Injection  Control 
Program 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice;  request  for  public 
comment  on  a  substantial  modification 
to  the  Wyoming  1422  imderground 
injection  control  program. 

SUMMARY:  The  Safe  Drinking  Water  Act 
(SDWA)  establishes  the  Undergroimd 
Injection  Control  (UIC)  Program,  which 
is  designed  to  protect  present  and  futiue 
imdergroimd  sources  of  drinking  water 
(USDWs)  and  to  prevent  underground 
injection  through  wells  that  may 
endanger  these  drinking  water  soiuxies. 
The  SDWA  provides  for  states  to  apply 
for  and  receive  approval  bom  the 
Environmental  Ptotection  Agency  (EPA) 
to  administer  their  own  UIC  programs, 
if  the  State  regulations  and  statutes  meet 
EPA's  minimum  requirements  as 
specified  in  40  CFR  parts  144,  145,  and 
146  or  the  "protective"  standard 
specified  in  section  1425  of  the  SDWA 
for  oil  and  gas  related  wells.  One  of 
these  requirements  specified  in  40  CFR 
144.7  is  the  identification  of  USDWs.  If 
an  aquifer  meets  the  definition  of  a 
USDW  as  stated  in  40  CFR  144.3, 
injection  into  it  through  a  Class  I,  n,  or 
ni  injection  well  can  occur  only  if  the 
aquifer  is  exempted.  Exemption  from 
classification  as  a  USDW  can  take  place 
only  if  it  is  exempted  from  the 
classification  as  a  USDW  according  to 
the  criteria  in  40  CFR  146.4.  Therefore, 
injection  through  a  Class  I,  II,  or  III 
injection  well  into  any  aquifer  that 
meets  the  classification  as  a  USDW 
requires  a  demonstration  that  the 
aquifer  is  not  currently  serving  a 
drinking  water  system  and  is  not 
expected  to  do  so  in  the  futiire.  Certain 
exemptions  are  considered  substantial 
program  revisions.  Once  the  State 
program  receives  fined  approval, 
subsequent  modifications  to  the 
programs  can  be  requested  by  the  State 
and  accomplished  through  the 
specifications  under  40  CFR  145.32. 
Upon  receiving  a  request  for 
modification  of  a  State  program.  EPA 
determines  if  the  requested  modification 
is  "substantial"  or  "non-substantial."  A 
request  for  an  Aquifer  Exemption  is  one 
type  of  program  modification  that  can 
be  requested  by  the  State.  An  Aquifer 
Exemption  request  often  accompanies  a 
Draft  Permit  for  an  injection  well  that 
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will  inject  into  a  USDW  that  can  be 
proven  to  meet  criteria  specified  in  40 
CFR  146.4.  If  the  Aquifer  Exemption  is 
considered  a  "non-substantial" 
modification  to  the  existing  State 
program,  then  it  can  be  evaluated  and 
approved  or  disapproved  by  the  EPA 
Regional  Administrator.  However,  if  the 
aquifer  proposed  for  exemption  contains 
formation  fluids  with  less  than  3,000 
mg/1  Total  Dissolved  Solids  (TDS) 
which  is  related  to  any  Class  I  well  or 
is  not  related  to  action  on  a  permit 
(except  in  the  case  of  rule  authorized 
enhanced  recovery  operations  in  oil 
fields),  then  the  Aquifer  Exemption 
represents  a  "substantial"  modification 
to  the  State  program.  In  this  case, 
according  to  40  CFR  145.32,  the 
proposed  program  revision  shall  be 
published  in  the  Federal  Register  to 
provide  the  public  an  opportimity  to 
comment  for  a  period  of  at  least  30  days. 
The  authority  to  approve  or  disapprove 
the  proposed  change  lies  with  the  EPA 
Administrator.  The  proposed  substantial 
revision  to  the  Wyoming  1422  UIC 
program  for  which  public  comments  are 
being  solicited  is  a  request  for  the 
exemption  of  approximately  1  square 
mile  of  the  Lance  Formation  at  an 
approximate  depth  of  3,800  to  6.500  feet 
below  ground  surface  surrounding  two 
non-hazardous  Class  I  injection  wells  in 
the  Powder  River  Basin  within  Johnson 
County.  Wyoming. 

Public  comments  are  encouraged  and 
a  public  hearing  will  be  held  upon 
request.  A  request  for  a  public  hearing 
should  be  made  in  writing  and  should 
state  the  nature  of  the  issues  proposed 
to  be  raised  at  the  hearing.  A  public 
heeuing  will  be  held  only  if  significant 
interest  is  shown. 
DATES:  EPA  must  receive  public 
comment,  in  writing,  on  the  proposed 
modification  of  the  Wyoming  1422 
program  by  March  1,  2001. 
ADDRESSES:  Send  written  comments  to 
Valois  Shea,  Ground  Water  Unit  (8P-W- 
GW),  Environmental  Protection  Agency, 
Region  Vm,  999  18th  Street.  Suite  300. 
Denver.  Colorado.  80202-2466.  by  the 
deadlines  provided  above.  Copies  of  the 
application  and  pertinent  materials  are 
available  for  review  by  the  public 
between  8:30  a.m.  and  4:00  p.m: 
Monday  through  Friday  at  the  following 
locations:  Environmental  Protection 
Agency,  Region  VIII.  Ground  Water 
Unit,  4th  Floor  North  Terrace.  999  18th 
Street.  Denver.  CO  80202-2466;  and 
Department  of  Environmental  Quality. 
Herschler  Building,  122  West  25th 
Street,  Cheyenne,  WY  82002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Valois  Shea.  US  EPA  Region  VIII.  8P- 
W-GW.  999  18th  Street.  Suite  300, 


Denver,  CO  80202-2466,  (303)  312- 
6276. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

On  September  25.  2000.  COGEMA 
Mining,  hic,  (COGEMA)  and  the 
Wyoming  Department  of  Environmental 
Quality  (WDEQ)  submitted  to  EPA  a 
request  to  grant  an  Aquifer  Exemption 
for  the  Lance  Formation  in  the  areas 
contained  within  Towmship  44  North, 
Range  76  West,  6th  P.M.  ,  SW'A  NW% 
Section  5,  SE'A  NW'A  Section  5,  SWV4 
Section  5.  NEV4  Section  7,  NWV4  SEV4 
Section  7,  NE'A  SEV4  Section  7,  NWV4 
NWV4  Section  8,  NEV4  NWV4  Section  8, 
SWV4  NWV4  Section  8,  and  NWV4  SWV4 
Section  8,  surrounding  two  Class  I  Non- 
Hazardous  deep  injection  wells,  the 
COGEMA  DW  No.  3  and  the  COGEMA 
DW  No.  2,  in  Johnson  County,  WY.  The 
total  area  of  the  Lance  Formation 
included  in  the  proposed  exemption  is 
approximately  1  square  mile.  The 
proposed  injection  intervals  are 
approximately  3,800  to  6.500  feet  in 
depth  below  ground  surface  for  each 
well.  The  proposed  injection  interval  is 
based  on  the  depth  of  the  Lance 
Formation  intersected  by  adjacent  Class 
I  Non-Hazardous  deep  injection  well, 
COGEMA  DW  No.  1.  A  similar 
exemption  of  a  portion  of  the  Lance 
Formation  was  proposed  for  the 
COGEMA  DW  No.  1  in  the  Federal 
Register  on  August  27. 1998  (63  FR 
45810).  The  notice  also  solicited  public 
comment  of  the  proposed  action.  No 
public  comments  were  received,  and  the 
final  notice  of  the  Aquifer  Exemption 
was  included  in  the  Federal  Re^ster  on 
March  26.  1999  (64  FR  14799). 

The  Lance  Formation  fluids  contain 
less  than  3,000  mg/1  Total  Dissolved 
Solids  (TDS),  dictating  that  this  Aquifer 
Exemption  be  a  substantial  revision  of 
the  Wyoming  Underground  Injection 
Control  (UIC)  program  approved  imder 
section  1422  of  the  Safe  Drinking  Water 
Act.  Criteria  for  classification  of  a 
program  revision  as  substantial  or  not, 
are  in  UIC  Guidance  #34,  Guidance  for 
Review  and  Approval  of  State  UIC 
Programs  and  Revisions  to  Approved 
State  Programs.  The  procedures  to 
follow  to  approve  or  disapprove 
substantial  program  revisions  in  the  UIC 
program  are  in  §  145.32  and  in  UIC 
guidance  #34.  The  aquifer  proposed  for 
exemption  has  been  determined  by 
WDEQ  to  be  too  deep  to  be  considered 
as  an  economically  feasible  source  of 
drinking  water.  EPA  has  examined  the 
Aquifer  Exemption  request,  the 
accompanying  information,  and 
responses  fit)m  WDEQ  and  COGEMA  to 
EPA  requests  for  additional  supporting 


information,  and,  for  reasons  described 
herein,  recommends  approval  of  this 
request  to  exempt  the  designated 
portions  of  the  Lance  Formation  from 
classification  as  a  USDW. 

II.  Background 

COGEMA  operates  the  Christensen 
Ranch  in-situ  leaching  uranium  mine 
within  the  Wasatch  Sandstone 
Formation  in  Johnson  and  Campbell 
Counties.  WY.  The  Wasatch  Formation 
overlies  the  Lance  Formation  by  about 
2.600  feet  at  the  mine  site.  The  mining 
operation  has  comprised  five  well  fields 
to  date.  The  operation  has  reached  the 
phase  where  large  scale  restoration  of 
the  groundwater  within  all  the  well 
fields  is  required  to  close  the  operation. 
Two  Class  I  Non-Hazardous  deep 
injection  wells  are  currently  being  used 
to  inject  the  above-mentioned  waste 
stream  into  previously  exempted 
portions  of  the  Lance  Formation. 
However,  with  the  current  disposal 
capacity  of  the  two  existing  wells,  the 
rate  of  the  restoration  process  is  limited. 
A  large  portion  of  the  mined  aquifer  is 
on  "standby"  until  either  (a)  the 
disposal  capacity  can  be  increased  by 
the  addition  of  two  new  wells,  or  (b)  the 
restoration  process  is  completed  in 
other  mined-out  areas.  The  additional 
disposal  rate  capacity  created  by  these 
two  proposed  wells  will  increase  the 
rate  of  the  restoration  process 
significantly,  restoring  the  Wasatch 
Formation  water  quality  to  its  class  of 
use  standards  two  years  sooner  than 
without  the  two  additional  wells.  The 
mined  areas  on  "standby"  awaiting 
restoration  must  require  a  continuous 
bleed-off  because  a  negative  pressure 
regime  must  be  maintained  in  order  to 
keep  the  underground  water  flow 
directed  into  the  mining  area  to  prevent 
the  contamination  of  adjacent  areas  of 
the  aquifers  (the  Wasatch  Formation). 
To  maintain  the  negative  pressure, 
water  must  continuously  be  pumped  out 
of  the  mined  areas  in  standby  mode. 
The  additional  two  years  required  for 
complete  restoration  without  the  two 
new  wells  would  result  in 
approximately  31  million  additional 
gallons  of  waste  stream  to  be  disposed 
of  that  could  be  avoided  by  the 
construction  of  two  new  wells, 
increasing  the  disposal  capacity'. 

Groundwater  restoration  is  conducted 
to  return  the  groimdwater  affected  by 
mining  to  its  baseline  condition  or  to  a 
condition  consistent  with  its  pre-mining 
or  potential  use  upon  completion  of 
mining  activities.  After  the  restoration 
process  is  completed,  the  concentrations 
of  contaminants  are  reduced  to  levels 
below  drinking  water  standards.  For  the 
successful  restoration  of  the 
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groundwater  quality  wiUiin  the  mined- 
out  areas  of  the  Wasatch  Fonnation,  a 
wastewater  disposal  capacity  of  300  to 
500  gallons  per  minute  (gpm)  wiU  be 
required  over  the  next  6  years. 

m.  Injectate 

The  injectate  will  consist  of 
operational  bleed  streams  from 
commercial  in-situ  leaching  uranium 
mining  operations  as  well  as  fluids  from 
the  restoration  of  the  aquifer.  The 
constituents  on  the  injectate  include  the 
following  process  and  restoration  bleed 
streams:  normal  overproduction  (well 
field  bleed)  streams,  yellow  cake  wash 
water,  laboratory  wastewater,  reverse 
osmosis  brine,  and  groundwater  sweep 
solutions.  The  bleed  streams  are  defined 
as  non-hazardous,  and  as  beneficiation 
wastes  exempt  from  regulation  imder 
the  Resource  Conservation  and 
Recovery  Act  as  stipulated  by  the  Bevill 
Amendment  (40  CFR  261.4(b)(7)). 

IV.  Basis  for  Approval  of  Proposed 
Aqiiifier  Exemption 

The  information  provided  by 
COGEMA  in  the  reports  included  in  the 
docket  adequately  addresses  the 
requirements  of  40  CFR  146.4 
supporting  approval  of  the  proposed 
Aquifer  Exemption  request  for  the  Lance 
Formation. 

146.  4  Criteria  for  exempted  aquifers 

An  aquifer  or  a  portion  thereof  which 
meets  the  criteria  for  an  "undergrotmd  source 
of  drinking  water"  in  §  146.3  may  be 
determined  under  40  CFR  144.8  to  be  an 
"exempted  aquifer"  if  it  meets  the  following 
criteria: 

(a)  It  does  not  cunently  serve  as  a  source 
for  drinking  water; 

The  nearest  dociunented  well 
completed  in  the  Lance  is  over  24  miles 
to  the  west  of  the  site.  The  exact  use  of 
this  well  is  unknown,  but  appears  to  be 
associated  with  oil  or  gas  development. 
Approximately  30  miles  to  the  west,  the 
Lance  outcrops  to  the  surface  and  wells 
developed  there  are  for  livestock  use. 
Where  the  Lance  Formation  occurs  near 
the  surface  at  the  western  edge  of  the 
Powder  River  Basin  30  miles  southwest 
of  the  proposed  exemption  area,  five 
wells  jointly  completed  in  the  Lance 
and  Fox  Hills  formations  formerly 
served  as  public  water  supplies  to  the 
mimicipalities  of  Midwest  and 
Edgerton,  WY,  until  1997.  At  that  time, 
the  wells  were  abandoned  because  of 
low  water  productivity  (40  gpm 
sustainable  flow)  and  the  expense  of 
treatment  that  would  be  required  to 
continue  using  these  wells  as  a  public 
water  supply.  The  towns  of  Midwest 
and  Edgerton  have  determined  that 
piping  in  pre-treated  water  50  miles 


from  Casper  is  more  economically 
feasible  than  continuing  operation  of  the 
wells  completed  in  the  Lance/Fox  Hills 
formations,  even  at  the  relatively 
shallow  depth  of  1,500  to  2,000  feet. 
Therefore,  the  Lance  is  no  longer 
supplying  water  to  a  public  drinking 
water  system  within  30  miles  of  the 
proposed  Aquifer  Exemption  area. 

(b)  It  cannot  now  and  will  not  serve  as  a 
source  of  drinking  water  because: 

...  (2)  It  is  situated  at  a  depth  or  location 
which  makes  recovery  of  water  for  drinking 
water  purposes  economically  or 
technologically  impractical. 

The  depth  of  the  Lance  Fonnation 
within  the  Aquifer  Exemption  area 
ranges  from  3,800  to  6,500  feet  based  on 
the  information  from  the  CCX^EMA  DW 
No.  1  well.  The  Powder  River  Basin 
consists  of  a  deep  syncline.  The  Aquifer 
Exemption  area  occurs  very  near  the 
deepest  occurrence  of  the  Lance 
Formation  within  this  syncline. 

Alternatively,  the  Wasatch  Formation 
overlies  the  Lance  Formation  in  the 
Aqiiifer  Exemption  area  and  provides  a 
more  shallow,  potential  water  supply 
soiut:e  available  for  use  in  the  area. 
According  the  USGS  publications 
referenced  by  COGEMA,  any  water 
supply  wells  (aside  fit>m  water  flood 
wells  related  to  oil  production)  in  the 
proposed  Aquifer  Ebcemption  area  are 
completed  in  the  Wasatch  Formation. 
The  Wasatch  Formation  is  a  high 
quality,  prolific  aquifer,  located  at 
approximately  1,200  feet  in  depth  or 
shallower  throughout  the  Powder  River 
Basin,  including  the  proposed  Aqiiifer 
Exemption  area.  The  Wasatch 
Fonnation,  alone,  contains  a  volume  of 
water  that  would  supply  a  population  of 
approximately  1.3  million  people  for 
100  years.  Given  this  abundant,  shallow 
supply  of  high  quality  groundwater,  it  is 
reasonable  to  conclude  that  the  deeper 
Lance  Formation  will  never  be  required 
to  provide  a  source  of  drinking  water  in 
the  area  of  the  Ac^uifer  Exemption. 

COGEMA  provided  a  cost  evaluation 
for  the  capital  costs  and  estimated 
operating  costs  for  developing  a  private 
(50  gpm)  and  a  public  (750  gpm) 
drinking  water  well,  including 
treatment  costs  based  on  the  water 
quality  analysis  of  samples  collected 
from  the  Lance  Formation  as  a  water 
supply  soiuce  within  the  Aquifer 
Exemption  area.  The  costs  to  develop 
the  Lance  within  the  exemption  area 
were  compared  with  estimated  costs  to 
develop  the  Wasatch  Formation  as  an 
alternative  public  water  supply  (at  the 
750  gpm  rate).  The  incremental  cost 
increase  for  using  the  Lance  Formation 
water  versus  Wasatch  Formation  water 
as  a  drinking  water  source  for  the  public 
water  supply  is  approximately 


$3,691,250.  The  incremental  increase  in 
operations  and  maintenance  cost  of 
using  the  Lance  water  over  the  Wasatch 
water  as  a  drinking  water  source  would 
be  $2.40/1,000  gallons. 

The  Midwest-Edgerton  public  water 
supply  scenario  should  be  noted  as  the 
most  compelling  support  for  the 
approval  of  this  Aquifer  Exemption 
request  and  the  feasibility  of  using  the 
Lance  Formation  as  a  public  water 
supply.  The  five  wells  were  abandoned 
in  fevor  of  piping  in  an  alternative  water 
supply.  The  decision  to  abandon  these 
wells  was  based  on  the  economic 
impact  of  the  need  to  treat  the  water  and 
the  low  production  rates  of  the  wells, 
even  though  the  costs  of  development 
had  already  been  expended. 
Furthermore,  the  wells  tapped 
shallower  portions  of  the  Lance 
Formation  compared  to  the  depth  of  the 
Lance  within  the  proposed  Aquifer 
Exemption  area. 

In  summary,  the  Lance  Formation 
probably  will  never  be  considered  to  be 
an  economically  feasible  source  of 
drinking  water  in  the  area  of  the  Aquifer 
Exemption  because  of  the  great  depth, 
low  water  production  capacity,  and 
treatment  costs  that  will  be  necessary 
based  on  the  Midwest-Edgerton  wells. 
The  cost  of  developing  the  Lance 
Formation  as  a  drinking  water  supply 
within  the  proposed  Aquifer  Exemption 
area  is  high  compared  to  that  of 
developing  shallow,  more  prolific,  and 
higher  quality  sources  of  drinking  water, 
such  as  the  Wasatch  Formation.  The 
Wasatch  is  better  suited  for 
development  in  this  area  as  a  source  of 
drinking  water  due  to  higher  producing 
capability,  significantly  better  water 
quality,  and  no  water  treatment  costs. 

V.  Regulatory  Impact 

There  will  be  no  modification  of 
regulations  in  the  Wyoming  DEQ  Water 
Quality  Rules  and  Regulations  as  a 
result  of  this  proposed  program 
modification.  The  Code  of  Federal 
Regulations  40  CFR  part  147,  subpart 
ZZ,  which  codifies  the  State  of 
Wyoming  UIC  1442  and  1445  program 
within  the  Federal  regulations,  will  be 
modified  to  include  this  program 
modification  once  approval  has  been 
granted  by  the  EPA  Administrator. 

Dated:  January  11,  2001. 
D.  Edwin  Hogle, 

Director,  Ground  Water  Program,  Office  of 
Partnerships  and  Regulatory  Assistance, 
Region  VIII. 
[PR  Doc.  01-2570  Filed  1-29-01;  8:45  am] 

BILUNG  COOe  6S60-S0-U 
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FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanldng  Activities  or 
to  Acquire  Companies  that  are 
Engaged  In  Permissible  Nonbanking 
Activities 

1 1  The  companies  listed  in  this  notice 
have  given  notice  imder  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  seoirities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors,  hiterested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 
bank  holding  companies  may  be 
obtained  from  the  National  Information 
Center  website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  February  13,  2001. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (JoAnne  F.  Lewellen, 
Assistant  Vice  President)  90  Hennepin 
Avenue,  Minneapolis,  Miimesota 
55480-0291: 

I  1.  Glacier  Bancorp,  Inc.,  Kalispell, 
Montana;  to  acquire  CO  AD  Limited 
Partnership  No.  2,  Missoula,  Montana, 
and  thereby  indirectly  acquire  COAD 
Limited  Partnership  No.  3,  Missoula, 
Montana,  and  thereby  engage  in 
community  development  activities, 
pursuant  to  §  225.28(b)(12)  of 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  24,  2001. 

Robert  deV.  Frierson 

Associate  Secretary  of  the  Board. 

[FR  Doc.  01-2501  Filed  1-29-01;  8:45  am] 

BILUNG  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 


FEDERAL  RESERVE  SYSTEM 


Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  23, 
2001. 

A.  Federal  Reserve  Bank  of  Atlanta 

(Cynthia  C.  Goodwin,  Vice  President) 
104  Marietta  Street,  N.W.,  Atlanta, 
Georgia  30303-2713: 

1.  Trustmark  Corporation,  Jackson, 
Mississippi;  to  merge  with  Barret 
Bancorp,  Inc.,  Barretville,  Tennessee, 
and  thereby  indirectly  acquire  voting 
shares  of  Peoples  Bank,  Barretville, 
Tennessee,  and  Somerville  Bank  &  Trust 
Company,  Somerville,  Tennessee. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  24,  2001. 
Robert  deV.  Frierson 
Associate  Secretary  of  the  Board. 
IFR  Doc.  01-2502  Filed  1-29-01;  8:45  am) 

BILUNG  CODE  6210-01-S 


Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  HoMing  Companies; 
Correction 

This  notice  corrects  a  notice  (FR  Doc. 
01-2167)  published  on  page  7652  of  the 
issue  for  Wednesday,  January  24,  2001. 

Under  the  Federal  Reserve  Bank  of 
Cleveland  heading,  the  entry  for  F.N.B. 
Corporation,  Hermitage,  Pennsylvania, 
is  revised  to  read  as  follows: 

A.  Federal  Reserve  Bank  of  Cleveland 
(Paul  Kaboth,  Banking  Supervision) 
1455  East  Sixth  Street,  Cleveland,  Ohio 
44101-2566: 

1.  F.N.B.  Corporation,  Hermitage, 
Pennsylvania;  to  merge  with  Citizens 
Conmntunity  Bancorp,  Inc.,  Marco  Island, 
Florida,  and  thereby  indirectly  acquire 
voting  shares  of  Citizens  Community 
Bank  of  Florida,  Marco  Island,  Florida. 

In  connection  with  application, 
Applicant  also  has  applied  to  acquire 
Citizens  Financial  Corporation,  Marco 
Island,  Florida,  and  thereby  engage  in 
loan  origination  activities,  pursuant  to  § 
225.28(b)(1)  of  Regulation  Y,  and  CCB 
Mortgage  Corporation,  Marco  Island, 
Florida,  and  thereby  engage  in  mortgage 
brokerage  activities,  pursuant  to  § 
225.28(b)(1)  of  Regulation  Y.  F.N.B. 
Corporation  has  secured  a  stock  option 
to  acquire  up  to  19.9  percent  of  Citizens 
Community  Bancorp,  Inc. 

Comments  on  this  application  must 
be  received  by  February  20,  2001. 

Board  of  Governors  of  the  Federal  Reserve 
System.  January  24,  2001. 
Robert  deV.  Frierson 
Associate  Secretary  of  the  Board. 
[FR  Doc.  01-2500  Filed  1-29-01;  8:45  am] 
BILUNG  COOE  6210-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  ttie  Secretary 

Agency  InformatkHi  collection 
activities:  Proposed  collections; 
Comment  Request 

The  Department  of  Health  and  Human 
Services,  Office  of  the  Secretary  will 
periodically  publish  summaries  of 
proposed  information  collections 
projects  and  solicit  public  comments  in 
compliance  with  the  requirements  of 
Section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  To  request  more 
information  on  the  project  or  to  obtain 
a  copy  of  the  information  collection 
plans  and  instruments,  call  the  OS 
Reports  Clearance  Officer  on  (202)  690- 
6207. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
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is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Projects  1.  Organizing  an 
Institutional  Investigation  Assistance 
Program:  A  Feasibility  Study— NEW— A 
review  group  charged  with  examining 
the  Office  of  Research  Integrity's  role  in 
handling  allegations  of  research 
misconduct  developed  numerous 
recommendations.  One  of  the 
recommendations  stated  that  "HHS 
should  encourage  the  development  of  a 
consortium-based  approach  to  be  used 
by  awardee  institutions  that  do  not  have 
the  capacity  to  conduct  the  fact-finding 
process,  or  at  which  there  is  otherwise 
inadequate  institutional  or 
organizational  capacity."  The  Office  of 
Research  Integrity  is  proposing  a  survey 
of  research  institutions,  educational 
institutions  and  related  organizations  to 
assess  the  expressed  level  of  interest  in 
the  development  of  consortia. 
Respondents:  Businesses  or  other  for- 
profit,  non-profit  institutions;  Nimiber 
of  Respondents:  1 ,000;  Biuden  per 
Response:  20  minutes;  Total  Burden: 
333  hours. 

Send  conunents  to  Cynthia  Agen's 
Bauer,  OS  Reports  Clearance  Officer, 
Room  503H,  Humphrey  Building,  200 
Independence  Avenue  SW.,  Washington 
DC.  20201.  Written  comments  should  be 
received  within  60  days  of  this  notice. 

Dated:  January  23,  2001. 
Kerry  Weems, 

Acting  Deputy  Assistant  Secretary,  Budget. 
(FR  Doc.  01-2540  Filed  1-29-01:  8:45  am] 
HLLMQ  COOe  41S0-31-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Dodwt  No.  980-0545] 

Guidance  for  Industry: 
Recommendations  for  Collecting  Red 
Blood  Cells  by  Automated  Apheresis 
Methods;  Availability 

AGENCY:  Food  and  Drug  Administration, 
HHS. 


ACTION:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing  the 
availability  of  a  guidance  dociunent 
entitled  "Guidance  for  Industry: 
Recommendations  for  Collecting  Red 
Blood  Cells  by  Automated  Apheresis 
Methods"  dated  January  2001.  The 
guidance  dociunent  provides 
recommendations  to  blood 
establishments  for  the  use  of  FDA 
cleared  automated  blood  cell  separators 
for  the  collection  of  both  single  and 
double  units  of  red  blood  cells.  The 
guidance  dociunent  also  describes 
information  to  be  included  in  a  licensed 
application  or  supplement.  The 
guidance  dociunent  announced  in  this 
notice  finalizes  the  draft  guidance 
document  entiUed  "Guidance  for 
Industry:  Recommendations  for 
Collecting  Red  Blood  Cells  by 
Automated  Apheresis  Methods"  dated 
July  1998. 

DATES:  Submit  written  comments  at  any 
time. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  guidance  document 
entitied  "Guidance  for  Industry: 
Recommendations  for  Collecting  Red 
Blood  Cells  by  Automated  Apheresis 
Methods"  to  the  Office  of 
Communication,  Training,  and 
Manufacturers  Assistance  (HFM— 40), 
Center  for  Biologies  Evaluation  and 
Research  (CBER),  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
Rockville,  MD  20852-1448.  Send  one 
self-addressed  adhesive  label  to  assist 
the  office  in  processing  your  requests. 
The  document  may  also  be  obtained  by 
mail  by  calling  the  CBER  Voice 
Information  System  at  1-800-835-4709 
or  301-827-1800,  or  by  fax  by  calling 
the  FAX  Information  System  at  1-888- 
CBER-FAX  or  301-827-3844.  See  the 
SUPPLEMENTARY  INFORMATKM  section  for 
electronic  access  to  the  guidaiice. 

Submit  written  conunents  on  the 
guidance  doounent  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville.  MD  20852. 
FOR  FURTHER  INFORMATKMH  CONTACT: 
Astrid  L.  Szeto,  Center  for  Biologies 
Evaluation  and  Research  (HFM-17), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852- 
1448,  301-827-6210. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

FDA  is  announcing  the  availability  of 
a  guidance  dociunent  entitied 
"Guidance  for  Industry: 
Reconunendations  for  Collecting  Red 
Blood  Cells  by  Automated  Apheresis 
Methods"  dated  January  2001.  The 
guidance  tiociunent  provides 


recommendations  to  blood 
establishments  for  the  use  of  FDA 
cleared  automated  blood  cell  separators 
for  the  collection  of  both  single  and 
double  units  of  red  blood  cells.  The 
guidance  document  includes 
recommendations  for  donor  selection 
criteria  and  product  quality  control  and 
describes  registration,  licensing,  and 
other  procedures.  The  guidance 
document  annoiuiced  in  this  notice  has 
been  revised  based  on  comments 
received  on  the  draft  guidance 
dociunent  entitied  "Guidance  for 
Industry:  Recommendations  for 
Collecting  Red  Blood  Cells  by 
Automated  Apheresis  Methods" 
announced  in  the  Federal  Register  of 
July  27,  1998  (63  FR  40129),  and 
finalizes  that  draft  guidance  document. 

This  guidance  is  oeing  issued 
consistent  with  FDA's  good  guidance 
regulation  (21  CFR  10.115;  65  FR  56468, 
September  19,  2000).  This  guidance 
dociunent  represents  the  agency's 
current  thinking  with  regard  to 
collecting  red  blood  cells  by  automated 
apheresis  methods.  It  does  not  create  or 
confer  any  rights  for  or  on  any  person 
and  does  not  operate  to  bind  FDA  or  the 
public.  An  alternative  approach  may  be 
used  if  such  approach  satisfies  the 
requirements  of  the  applicable  statutes 
and  regulations.  As  with  other  guidance 
documents,  FDA  does  not  intend  this 
document  to  be  all-inclusive  and 
cautions  that  not  all  information  may  be 
applicable  to  all  situations.  This 
document  is  intended  to  provide 
information  and  does  not  set  forth 
requirements. 

n.  Comments 

Interested  persons  may,  at  any  time, 
submit  written  comments  to  the  Dockets 
Management  Branch  (address  above) 
regarding  this  guidance  document.  Two 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  should  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  A  copy  of  this  document  and 
received  comments  are  available  for 
public  examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

m.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  guidance  dociunent  at 
http://www.fda.gov/cber/ 
guidelines.htm. 

Dated:  December  28,  2000. 
Margaret  M.  Dotzel, 
Associate  Commissioner  for  Policy. 
(FR  Doc.  01-2489  Filed  1-29-01;  8:45  am] 
BHJJNG  COOE  4160-01-S 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

Notice  of  Realty  Action;  Competitive 
Sale  of  Public  Lands  in  Clark  County, 
NV 

The  following  lands  have  been 
designated  for  disposal  under  Public 
Law  105-263,  the  Southern  Nevada 
Public  Land  Management  Act  of  1998 
(112  Stat.  2343);  they  will  be  sold 
competitively  in  accordance  with 
Section  203  and  Section  209  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976  (90  Stat.  2750,  43  U.S.C. 
1713,1719,  and  1740)  at  not  less  than 
the  appraised  fair  market  value  (FMV). 

Mount  Diablo  Meridian,  Nevada 

T.  22S.,R.  60E., 
Sec.  10:  WV2NfWV4NWV4SWV«, 

WV2NfWV4SWV4SWV4, 

EV2SEV4SEV4NEV4,WV2NEV4NEV4SEV4, 

EV2SWV4NEV4SEV4,  EV2SEV4NEV4SEV4, 

E»/^NEV4SWV4SEV4,  E>/iNEV4SEV4SEV4, 

EV2SWV4SWV4SEV4, 
Sec.  12:  SEV4SEV4NWV4NEV4, 

SWV4SEV4NEV4NEV4, 

NV2NEV4SEV4NfEV4. 

NEV4NWV4SEV4NEV4, 

WV2NWV4SEV4NEV4. 

NEV4NWV4NEV4SEV4, 

SWV«NEV4NEV4SEV4, 

SEV4NEV4SEV4SEV4,  NV2SEV4SEV4SEV4, 

NEV4SWV4NEV4SEV4, 

SEV4NWV«SEV4SEV4. 

NEV4NEV4NEV4SWV4, 
fe2  S.,  R.  61  E., 
$ec.  30:  NWV4NEV4NEV4SEV4, 

SWV4NEV4NEV4SEV4, 

SEV4NfWV4NEV4SEV4, 

NEV4SWV4NEV4SEV4, 
T.  19S.,  R.  60E.. 

Sec.  19:  SWV4SWV4NEV4 
Sec.  18:  EV2NfEV4NEV4NEV4 

North  Las  Vegas 

T.  19  S.,  R.  61  E., 
Sec.  16:  Lot  13  (south  half) 
Sec.  17:  Lots  1  through  11,  Lots  13  through 

16  and  Lot  18 
Sec.  18:  Lots  13  and  20 
Sec.  19:  Lots  5,  6, 10  through  14, 17, 18, 

22,  23,  25.  26,  28 
Sec.  20:  Lots  1  through  7.  9  through  17, 19, 

21 
Sec.  21:  Lots  4  and  9 

Upon  publication  of  this  notice  and 
until  the  completion  of  the  sale,  the 
BLM  is  no  longer  accepting  land  use 
applications  affecting  any  parcel  being 
offered  for  sale.  Any  applications  filed 
after  this  notice  for  rights-of-way, 
permits,  leases,  and  other  uses  will  be 
reftumed  to  the  applicants  with  no 
action  taken.  If  the  land  is  sold, 
conveyance  of  the  locatable  mineral 
interests  will  occur  simultaneously  with 
the  sale  of  the  land.  The  locatable 
mineral  interests  being  offered  have  no 
known  mineral  value.  Acceptance  of  a 


sale  offer  will  constitute  an  application 
for  conveyance  of  those  mineral 
interests.  The  applicant  will  be  required 
to  pay  a  $50.00  non-refundable  filing  fee 
in  conjunction  with  the  final  payment 
for  processing  of  the  conveyance  of  the 
locatable  mineral  interests. 

The  terms  and  conditions  applicable 
to  the  sale  are  as  follows: 

All  Parcels  Subject  to  the  Following 

1.  All  leaseable  and  saleable  mineral 
deposits  are  reserved  on  land  sold; 
permittees,  licensees,  and  lessees,  retain 
the  right  to  prospect  for,  mine,  and 
remove  the  minerals  owned  by  the 
United  States  under  applicable  law  and 
any  regulations  that  the  Secretary  of  the 
Interior  may  prescribe,  including  all 
necessary  access  and  exit  rights. 

2.  A  right-of-way  is  reserved  for 
ditches  and  canals  constructed  by 
authority  of  the  United  States  under  the 
Act  of  August  30,  1890  (43  U.S.C.  945). 

3.  All  land  parcels  are  subject  to  all 
valid  and  existing  rights.  Encumbrances 
of  record  are  available  for  review  during 
business  hours,  7:30  a.m.  to  4:15  p.m., 
Monday  through  Friday,  at  the  Bureau 
of  Land  Management,  Las  Vegas  Field 
Office,  4765  Vegas  Drive,  Las  Vegas, 
Nevada. 

4.  All  land  parcels  are  subject  to 
reservations  for  roads,  public  utilities 
and  flood  control  purposes,  both 
existing  and  proposed,  in  accordance 
with  the  local  governing  entities' 
Transportation  Plans. 

5.  All  purchasers/patentees,  by 
accepting  a  patent,  agree  to  indemnify, 
defend,  and  hold  the  United  States 
harmless  fix>m  any  costs,  damages, 
claims,  causes  of  action,  penalties,  fines, 
liabilities,  and  judgements  of  any  kind 
or  nature  arising  firam  the  past,  present, 
and  future  acts  or  omissions  of  the 
patentee  or  their  employees,  agents, 
contractors,  or  lessees,  or  any  third- 
party,  arising  out  of,  or  in  connection 
with,  the  patentee's  use.  occupancy,  or 
operations  on  the  patented  real 
property.  This  indemnification  and  hold 
harmless  agreement  includes,  but  is  not 
limited  to,  acts  and  omissions  of  the 
patentee  and  their  employees,  agents, 
contractors,  or  lessees,  or  any  third 
party,  arising  out  of  or  in  connection 
with  the  use  and/or  occupancy  of  the 
patented  real  property  which  has 
already  resulted  or  does  hereafter  result 
in:  (1)  Violations  of  federal,  state,  and 
local  laws  and  regulations  that  are  now, 
or  may  in  the  future  become,  applicable 
to  the  real  property;  (2)  Judgements, 
claims  or  demands  of  any  kind  assessed 
against  the  United  States;  (3)  Costs, 
expenses,  or  damages  of  any  kind 
incurred  by  the  United  States;  (4)  Other 
releases  or  threatened  releases  of  solid 


or  hazardous  waste(s)  and/or  hazardous 
substances(s),  as  defined  by  federal  or 
state  environmental  laws;  off,  on,  into  or 
under  land,  property  and  other  interests 
of  the  United  States;  (5)  Other  activities 
by  which  solids  or  hazardous 
substances  or  wastes,  as  defined  by 
federal  and  state  environmental  laws  are 
generated,  released,  stored,  used  or 
otherwise  disposed  of  on  the  patented 
real  property,  and  any  cleanup 
response,  remedial  action,  or  other 
actions  related  in  any  manner  to  said 
solid  or  hazardous  substances  or  wastes; 
or 

(6)  Natural  resource  damages  as 
defined  by  federal  and  state  law.  This 
covenant  shall  be  construed  as  running 
with  the  patented  real  property  and  may 
be  enforced  by  the  United  States  in  a 
court  of  competent  jurisdiction. 

Maps  delineating  the  individual 
parcels  and  the  appraisal  reports  for 
each  parcel  will  be  available  for  public 
review  at  the  BLM's  Las  Vegas  Field 
Office  on  or  before  March  1 ,  2001. 

With  the  exception  of  the  North  Las 
Vegas  parcel  eadi  parcel  will  be  offered 
via  the  Internet,  by  sealed  bid,  and  at 
oral  auction.  Pre-auction  bidding  via  the 
Internet  will  be  conducted  fitjm  April  2. 
2001,  through  May  2,  2001.  hitemet 
bidding  procedures  will  be  available  on 
or  before  April  2.  2001  at 
www.auctionrp.com.  All  sealed  bids 
must  be  received  in  the  BLM's  Las 
Vegas  Field  Office  (LVFO),  4765  Vegas 
Drive,  Las  Vegas,  NV  89108,  by  no  later 
than  4:15  p.m.  PST,  May  7,  2001.  Sealed 
bid  envelopes  must  be  marked  on  the 
lower  front  left  comer  with  the  parcel 
number  and  sale  date.  Bids  must  be  for 
not  less  than  the  appraised  fair  market 
value  (FMV),  with  a  separate  bid 
submitted  for  each  parcel. 

Each  sealed  bid  and  the  highest 
written  Internet  bid  shall  be 
accompanied  by  a  certified  check, 
money  order,  bank  draft,  or  cashier's 
check  made  payable  to  the  Bureau  of 
Land  Management,  for  not  less  than  10 
percent  of  the  amount  bid.  The  bid 
deposit  for  the  highest  qualified  written 
Internet  bid  must  be  received  at  the 
Bureau  of  Land  Management.  Las  Vegas 
Field  Office.  4765  Vegas  Drive.  Las 
Vegas.  NV  89108  by  4:15  PST  on  May 
4.  2001.  The  highest  qualified  written 
Internet  bid  or  sealed  bid  on  each  parcel 
will  determine  the  starting  monet^ 
point  for  oral  bidding.  If  no  written 
Internet  bids  or  sealed  bids  are  received, 
oral  bidding  will  begin  at  the  appraised 
FMV. 

All  parcels  will  be  offered  for 
competitive  sale  by  oral  auction 
beginning  at  10:00  a.m.  PDT.  May  9, 
2001 ,  at  the  Clark  County  Commission 
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Chambers,  Clark  County  Govenunent 
Center,  500  S.  Grand  Central  Parkway, 
Las  Vegas,  Nevada.  Registration  for  oral 
bidding  wiU  begin  at  8:30  a.m.  the  day 
of  sale  and  will  continue  throughout  the 
auction.  All  oral  bidders  are  required  to 
register. 

The  highest  qualifying  bid  for  any 
parcel,  whether  written  Internet,  sealed, 
or  oral,  will  be  declared  the  highest  bid. 
The  apparent  high  bidder,  if  an  oral 
bidder,  must  submit  the  required  bid 
deposit  immediately  following  the  close 
of  the  sale  in  the  form  of  cash,  personal 
check,  bank  draft,  cashiers  check, 
money  order,  or  any  combination 
thereof,  made  payable  to  the  Bureau  of 
Land  Management,  for  not  less  than  20 
percent  of  the  amount  bid. 

The  remainder  of  the  full  bid  price, 
whether  written  Internet,  sealed  or  oral, 
must  be  paid  within  180  calendar  days 
of  the  date  of  the  sale.  Failure  to  pay  the 
full  price  within  the  180  days  will 
disqualify  the  apparent  high  bidder  and 
cause  the  bid  deposit  to  be  forfeited  to 
the  BLM.  Unsold  parcels  may  be  offered 
on  the  Internet  beginning  May  28,  2001. 
Internet  auction  procedures  will  be 
available  at  www.auctionrp.com  on  or 
before  May  28,  2001.  If  unsold  on  the 
Internet,  parcels  may  be  ofiered  at  futiu« 
auctions  without  additional  legal  notice. 

Any  bidder  wishing  to  bid  on  the 
"North  Las  Vegas"  parcel  must  sign  an 
acknowledgment  of  the  "City  of  North 
Las  Vegas  Conveyance  Agreement".  The 
North  Las  Vegas  parcel  will  only  be 
offered  at  the  oral  auction,  and  is  not 
available  for  pre-bidding  via  the  internet 
or  for  sealed  bid,  nor  will  it  be  offered 
after  the  oral  auction  except  in 
accordance  with  the  following 
procedures.  The  apparent  high  bidder 
will  be  allowed  30  days  from  the  date 
of  the  oral  auction.  May  9,  2001,  to 
reach  a  Development  Agreement  with 
the  City  of  North  Las  Vegas.  Failiu^  to 
reach  an  agreement  within  30  days  will 
disqualify  the  apparent  high  bidder, 
their  deposit  will  be  returned  and  the 
property  shall  be  offered  to  the  next 
highest  bidder  at  his/her  highest  bid 
who  will  also  be  allowed  30  days  from 
the  date  of  the  offer  in  which  to  reach 
a  final  development  agreement  with  the 
City  of  North  Las  Vegas.  Failure  by  the 
next  highest  bidder  to  reach  an 
agreement  within  30  days  will 
disqualify  the  apparent  high  bidder, 
their  deposit  will  be  returned,  the  sale 
cancelled  and  the  property  may  be  re- 
offered  for  sale  at  a  later  date  without 
further  legal  notice. 

Federaflaw  requires  that  bidders 
must  be  U.S.  citizens  18  years  of  age  or 
older,  a  corporation  subject  to  the  laws 
of  any  State  or  of  the  United  States;  a 
State,  State  instrumentality,  or  political 


subdivision  authorized  to  hold  pro(>erty; 
or  an  entity,  including  but  not  limited 
to  associations  or  partnerships,  capable 
of  holding  property  or  interests  therein 
under  the  law  of  the  State  of  Nevada. 
Certification  of  qualification,  including 
citizenship  or  corporation  or 
partnership,  must  accompany  the  bid 
deposit. 

m  order  to  determine  the  fair  market 
value  of  the  subject  public  lands 
through  appraisal,  certain  assumptions 
have  been  made  on  the  attributes  and 
limitations  of  the  lands  and  potential 
effects  of  local  regulations  and  policies 
on  potential  future  land  uses.  Through 
publication  of  this  notice,  the  Bureau  of 
Land  Management  gives  notice  that 
these  assumptions  may  not  be  endorsed 
or  approved  by  units  of  local 
government.  Furthermore,  no  warranty 
of  any  kind  shall  be  given  or  implied  by 
the  United  States  as  to  the  potential  uses 
of  the  lands  offered  for  sale;  conveyance 
of  the  subject  lands  will  not  be  on  a 
contingency  basis.  It  is  the  buyers' 
responsibility  to  be  aware  of  «dl 
applicable  local  government  policies 
and  regulations  that  would  affect  the 
subject  lands.  It  is  also  the  buyers' 
responsibility  to  be  aware  of  existing  or 
projected  use  of  nearby  properties. 
When  conveyed  out  of  federal 
ownership,  the  lands  will  be  subject  to 
any  applicable  reviews  and  approvals 
by  the  respective  unit  of  local 
government  for  proposed  futiue  uses, 
and  any  such  reviews  and  approvals 
would  be  the  responsibility  of  the  buyer. 
Any  land  lacking  access  &t>m  a  public 
road  or  highway  will  be  conveyed  as 
such,  and  future  access  acquisition  will 
be  the  responsibility  of  the  buyer. 

Detailed  information  concerning  the 
sale,  including  the  reservations,  saJe 
procedures  and  conditions,  planning 
and  environmental  dociunents,  is 
available  at  the  Biueau  of  Land 
Management,  Las  Vegas  Field  Office, 
4765  Vegas  Drive.  Las  Vegas.  NV  89108. 
or  by  calling  (702)  647-5114.  Some,  but 
not  all  of  this  information  will  also 
available  on  the  Internet  at  http:// 
www.nv.blm.eov.  Click  on  Land  Sales. 

For  a  period  of  45  days  bom  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  general  public  and 
interested  parties  may  submit  conunents 
to  the  Field  Manager,  Las  Vegas  Field 
Office,  4765  Vegas  Drive,  Las  Vegas, 
Nevada  89108.  Any  adverse  comments 
will  be  reviewed  by  the  State  Director, 
who  may  sustain,  vacate,  or  modify  this 
realty  action.  In  the  absence  of  any 
adverse  comments,  this  realty  action 
will  become  the  final  determination  of 
the  Department  of  the  Interior.  The 
Bureau  of  Land  Management  may  accept 
or  reject  any  or  all  offers,  or  withdraw 


any  land  or  interest  in  the  land  from 
sale,  if,  in  the  opinion  of  the  authorized 
officer,  consummation  of  the  sale  would- 
not  be  fully  consistent  with  FLPMA  or 
other  applicable  laws  or  is  determined 
not  in  the  publics  interest.  Any 
comments  received  during  this  process, 
as  well  as  the  commentor's  name  and 
address,  will  be  available  to  the  public 
in  the  administrative  record  and/or 
piusuant  to  a  Freedom  of  Information 
Act  request.  You  may  indicate  for  the 
record  that  you  do  not  wish  your  name 
and/or  address  made  available  to  the 
public.  Any  determination  by  the 
Bureau  of  Land  Management  to  release 
or  withhold  the  names  and/or  addresses 
of  those  who  comment  will  be  made  on 
a  case-by-case  basis.  A  commentor's 
request  to  have  their  name  and/or 
address  withheld  from  public  release 
will  be  honored  to  the  extent 
permissible  by  law.  Lands  will  not  be 
offered  for  sale  imtil  at  least  60  days 
after  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 

Dated:  January  12,  2001. 
Mark  T.  Morse, 
Field  Manager. 

[FR  Doc.  01-2495  Filed  1-29-01;  8:45  am] 
BMJJNQ  CODE  M10-11-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Change  In  Diacount  Rate  for  Water 
Reaourcaa  Planning 

AGENCY:  Bureau  of  Reclamation. 

Interior. 

ACTION:  Notice  of  change. 

SUMIARY:  The  Water  Resources 
Planning  Act  of  1965  and  the  Water 
Resources  Development  Act  of  1974 
require  an  annual  determination  of  a 
discount  rate  for  Federal  water 
resotirces  planning.  The  discount  rate 
for  Federal  water  resoiu-ces  planning  for 
fiscal  year  2001  is  6.375  percent. 
Discounting  is  to  be  used  to  convert 
future  monetary  values  to  present 
values. 

DATES:  This  discount  rate  is  to  be  used 
for  the  period  October  1 ,  2000,  through 
and  including  September  30,  2001. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Larry  Schluntz,  Economist,  Reclamation 
Law  and  Revenues  Management  Office. 
Bureau  of  Reclamation,  Attention:  D- 
5200,  Building  67,  Denver  Federal 
Center,  Denver  CO  80225-0007; 
telephone:  303-445-2901. 
SUPPL£MENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  interest  rate  to  be 
used  by  Federal  agencies  in  the 
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formulation  and  evaluation  of  plans  for 
water  and  related  land  resources  is 
6.375  percent  for  fiscal  year  2001. 

This  rate  has  been  computed  in 
accordance  with  section  80(a),  Pub.  L. 
93-251  (88  Stat.  34)  and  18  CFR  704.39, 
which:  (1)  Specify  that  the  rate  shall  be 
based  upon  the  average  yield  diuing  the 
preceding  fiscal  year  on  interest-bearing 
marketable  securities  of  the  United 
States  which,  at  the  time  the 
computation  is  made,  have  terms  of  15 
years  or  more  remaining  to  matiirity 
(average  yield  is  rotmded  to  nearest  one- 
eighth  percent);  and  (2)  provide  that  the 
rate  shall  not  be  raised  or  lowered  more 
than  one-quarter  of  1  percent  for  any 
year.  The  Treasiuy  Department 
calculated  the  specified  average  to  be 
6.29  percent.  Rounding  this  average 
yield  to  the  nearest  one-eighth  percent 
is  6.25  percent,  which  exceeds  the 
permissible  one-quarter  of  1  percent 
change  from  fiscal  year  2000  to  2001. 
Therefore,  the  change  is  limited  to  one- 
quarter  of  1  percent. 

The  rate  of  6.375  percent  shall  be 
used  by  all  Federal  agencies  in  the 
formulation  and  evaluation  of  water  and 
related  land  resources  plans  for  the 
purpose  of  discounting  future  benefits 
and  computing  costs  or  otherwise 
converting  benefits  and  costs  to  a 
conunon  time  basis. 

Dated:  November  16,  2001. 
Elizabeth  Cordova-Harrison. 

Deputy  Director,  Office  of  Policy. 

[FR  Doc.  01-2497  Filed  1-29-01;  8:45  am) 

mLUHQ  COOE  4310-94-P 


INTERNATIONAL  TRADE 
COMMISSION 

[usrrc  SE-01-005] 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  United 

States  International  Trade  Commission. 

TIME  AND  DATE:  February  8,  2001  at 

11:00  a.m. 

PLACE:  Room  101.  500  E  Street,  SW.. 

Washington,  DC  20436.  Telephone: 

(202) 205-2000. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1 .  Agenda  for  future  meeting:  None. 

2.  Minutes. 

3.  Ratification  List. 

4.  Inv.  No.  731-TA-683 
(Review)(Fresh  Garlic  from  China) — 
briefing  and  vote.  (The  Commission  is 
currently  scheduled  to  transmit  its 
determination  and  Commissioners' 
opinions  to  the  Secretary  of  Commerce 
on  February  21,  2001.) 

5.  Inv.  No.  731-TA-652 
(Review)(Aramid  Fiber  bom  the 


Netherlands) — ^briefing  and  vote.  (The 
Commission  is  currently  scheduled  to 
transmit  its  determination  and 
Commissioners'  opinions  to  the 
Secretary  of  Commerce  on  February  22, 
2001.) 

6.  Outstanding  action  jackets:  None. 

In  accordance  with  Commission 
policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

By  order  of  the  Commission: 

Issued:  lanuary  24,  2001. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  01-2676  Filed  1-26-01;  1:47  pml 

BnXING  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Program 

Bureau  of  Justice  Statistics;  Agency 
information  Coliaction  Activtties; 
Proposed  Collection;  Comment 
Request 

action:  Notice  of  Information  Collection 
Under  Review:  Deaths  In  Custody, 
2000 — Report  on  Inmates  Under  Jail 
Jurisdiction/Inmates  in  Private  and 
Multi-Jurisdiction  Jails. 

Office  of  Management  and  Budget 
(OMB)  approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  October  19,  2000,  at  Vol  65 
FR  62752,  allowing  for  a  60-day  public 
comment  period  on  this  information 
collection.  No  comments  were  received 
by  the  Bureau  of  Justice  Statistics.  The 
purpose  of  this  notice  is  to  allow  an 
additional  30  days  for  public  comments. 
Comments  are  encouraged  and  will  be 
accepted  for  "thirty  days"  imtil  March 
1,  2001.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  buirden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attn.:  Mr.  Nathan  Knuffinan, 
202-395-6466,  Department  of  Justice 
Desk  Officer,  Room  10235,  Office  of 
Management  and  Budget,  Washington, 
DC  20503.  Additionally,  comments  may 
be  submitted  to  OMB  via  facsimile  to 
202-395-7285. 

U  you  have  additional  comments, 
suggestions,  or  additional  information, 
please  write  Jan  M.  Chaiken,  Director, 
Bureau  of  Justice  Statistics,  810  Seventh 


St.  NW.  Washington.  DC  20531.  If  you 
need  a  copy  of  the  collection  instrument 
with  instructions,  or  have  additional 
ihformation,  please  contact  Christopher 
J.  Mumola  at  202-307-5995,  or  via 
facsimile  at  202-514-1757. 

Written  comments  and  suggestions 
bom  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  acciuacy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  biuden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.  permitting  electronic  submission  of 
responses. 

Overview  of  This  Infbrmadon 
Collection 

(1)  Type  of  information  collection. 
New  data  collection. 

(2)  The  title  of  the  Form/Collection: 
Deaths  in  Custody,  2000 — Report  on 
Inmates  Under  Jail  Jurisdiction/Inmates 
in  Private  and  Multi-jurisdiction  Jails. 

(3)  The  agency  form  niunber  and  the 
applicable  component  of  the 
Department  sponsoring  the  collection. 
Forms:  CI-9  and  CJ-9A.  Corrections 
Unit,  Biu«au  of  Justice  Statistics,  Office 
of  Justice  Programs,  United  States 
Department  of  Justice. 

(4)  Affected  public  who  will  asked  to 
respond,  as  well  as  a  brief  abstract: 
Primary:  Local  jail  administrators.  The 
Deaths  in  Custody,  2000  collections  will 
assess  the  number  of  iiunate  deaths  that 
occur  while  in  law  enforcement 
custody.  This  collection  will  provide 
the  only  source  of  this  essential 
information  at  the  national  level.  The 
data  providers  for  this  collection  are 
confiiiement  facilities  usually 
administered  by  local  law  eniorcement 
agencies. 

(5)  An  estimate  of  the  total  number  of 
responses  and  the  amount  of  the  time 
estimated  for  an  average  response:  3,083 
respondents  each  taking  an  average  30 
minutes  to  respond. 
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(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  1,541  annual  burden  hours. 

If  additional  information  is  required 
contact:  Mrs.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff,  Justice 
Management  Division.  Suite  1220,  1331 
Pennsylvania  Ave.  NW,  National  Place 
Building,  Washington,  DC  20530. 

Dated:  January  23.  2001. 
Branda  E.  Dyer, 

Department  Deputy  Clearance  Officer,  United 

States  Department  of  Justice. 

[FR  Doc.  01-2508  Filed  1-29-01;  8:45  am) 

■UJNQ  COM  4410-1t-M 


NATIONAL  SaENCE  FOUNDATION 

Agency  Infonnation  Collection 
Acttvttiee:  Comment  Request;  Generic 
Survey  Clearance  of  the  EHR  Impact 


agency:  National  Science  Fotindation. 
ACnON:  Notice. 

SUMMARY:  The  National  Science 
Fotmdation  (NSF)  is  announcing  plans 
to  request  renewed  clearance  of  this 
collection.  In  accordance  with  the 
requirement  of  section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995, 
we  are  providing  opportunity  for  public 
comment  on  this  action.  After  obtaining 
and  considering  public  comment,  NSF 
will  prepare  the  submission  requesting 
OMB  clearance  of  this  collection  for  no 
longer  than  3  years. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Agency, 
including  whether  the  iMormation  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  Agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information; 
(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (d)  ways  to  minimize  the  burden  of 
the  collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Written  comments  should  be 
received  by  April  2,  2001  to  be  assured 
of  consideration.  Comments  received 
after  that  date  will  be  considered  to  the 
extent  practicable. 
ADDRESSES:  Written  comments 
regarding  the  information  collection  and 
requests  for  copies  of  the  proposed 
infonnation  collection  request  should  be 


addressed  to  Suzanne  Plimpton,  Reports 
Clearance  Officer,  National  Science 
Foundation,  4201  Wilson  Blvd.,  Rm. 
295,  Arlington,  VA  22230,  or  by  e-mail 
to  splimpto@nsf.gov. 
FOR  FURTHER  MFORMATION  CONTACT: 
Suzanne  Plimpton  on  (703)  292-7556  or 
send  email  to  splimpto@nsf.gov. 
Individuals  who  use  a 
telecommimications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-677-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATK)N: 

Title  of  Collection:  EHR  Impact 
Database;  Generic  Clearance. 

OMB  Approval  Number:  3145-0136. 

Expiration  Date  of  Approval: 
September  30,  2001. 

Proposed  Renewal  Project:  The  EHR 
Impact  Database  was  established  in 
1995  to  integrate  all  available 
information  pertaining  to  the  NSF's 
Education  and  Training  portfolio.  Under 
a  generic  survey  clearance  (OMB  3145- 
0136)  data  from  the  NSF  administrative 
database  are  incorporated  and 
additional  information  is  obtained 
through  initiative-divisional-,  and 
program-specific  data  collections. 

Use  of  the  Infonnation:  This 
information  is  required  for  effective 
administration,  program  monitoring  and 
evaluation,  and  for  measuring 
attainment  of  NSF's  program  goals,  as 
required  by  the  Government 
Performance  and  Results  Act  (GPRA). 

Burden  on  the  Public:  The  total 
estimate  for  this  collection  is  50,000 
annual  burden  hours.  This  figure  is 
based  on  the  previous  3  years  of 
collecting  information  imder  this 
clearance.  The  average  annual  reporting 
burden  is  between  2  and  50  hours  per 
'respondent'  who  may  be  an  individual 
or  a  project  site  representing  groups. 

Dated:  January  24,  2001. 
Suzanne  H.  Plimpton, 

NSF  Reports  Clearance  Officer. 

[FR  Doc.  01-2499  Filed  1-29-01;  8:45  am] 

BM.UNG  COOe  756S-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-272  AND  20-311] 

PSEG  Nuclear  LLC;  Notice  of 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  Licenses  (FOLs) 


Nos.  DPR-70  and  DPR-75,  issued  to 
PSEG  Nuclear  LLC  (the  licensee),  for 
operation  of  the  Salem  Nuclear 
Generating  Station,  Unit  Nos.  1  and  2 
(Salem),  located  in  Salem  Coimty,  New 
Jersey. 

The  proposed  amendment  would 
change  the  FOLs  and  Technical 
Specifications  for  Salem  to  reflect  an 
increase  in  the  licensed  core  power 
level  to  3459  megawatts  (thermal),  1.4% 
greater  than  the  current  level. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  March  1,  2001,  the  licensee  may 
file  a  request  fBr  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  bcility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  located  at  One 
White  Flint  North.  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland  and 
accessible  electronically  tlu'ough  the 
ADAMS  Public  Electronic  Reading 
Room  link  at  the  NRC  Web  site  (http:/ 
/www.nrc.gov).  If  a  request  for  a  hearing 
or  petition  for  leave  to  intervene  is  filed 
by  the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
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entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  infonnation  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
cnntention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland,  by  the 
above  date.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 


General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001.  and  to  Mr.  Jeffrie  J. 
Keenan,  Esquire,  Nuclear  Business 
Unit— N21,  P.O.  Box  236,  Hancocks 
Bridge,  NJ  08038,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  vtrill  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

U  a  request  for  a  hearing  is  received, 
the  Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and 
50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  November  10,  2000, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland,  and  accessible 
electronically  through  the  ADAMS 
Public  Electronic  Reading  Room  link  at 
the  NRC  Web  site  (http://www.nrc.gov). 

Dated  at  Rockville,  Maryland,  this  23rd  day 
of  January  2001. 

For  the  Nuclear  Regulatory  Commission. 
Robert  |.  Fretz. 

Project  Manager,  Section  2,  Project 
Directorate  I,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  01-2539  Filed  1-29-01;  8:45  am] 

BILLING  CODE  TSSO-OI-P 


NUCLEAR  REGULATORY 
COMMISSION 

Meeting  Concerning  The  Revision  of 
the  Oversight  Program  for  Nuclear 
Fuel  Cycle  Facilities 

AGENCY:  Nuclear  Regulatory 

Commission  (NRC). 

ACTION:  Notice  of  Public  Meeting. 

SUMMARY:  NRC  will  hold  a  public 
meeting  at  the  NRC  Headquarters 
location  at  11555  Rockville  Pike,  in 
Rockville,  MD  to  provide  the  public, 
those  regulated  by  the  NRC,  and  other 
stakeholders  with  information  about, 
and  an  opportimity  to  provide  views  on, 


how  NRC  plans  to  revise  its  oversight 
program  for  nuclear  fuel  cycle  facilities. 
This  meeting  follows  the  December  20, 
2000  briefing  to  the  Commission  by 
NRC  staff  and  external  stakeholders  on 
this  subject.  Presentations  and  other 
docimients  provided  at  each  meeting  are 
placed  on  the  NRC  INTERNET  web  page 
(http://www.nrc.gov). 

Similar  to  the  revision  of  the  oversight 
program  for  commercial  nuclear  power 
reactor  plants,  NRC  initiated  an  effort  to 
improve  its  oversight  program  for 
nuclear  fuel  cycle  facilities.  This  effort 
is  described  in  SECY-99-188, 
"Evaluation  and  Proposed  Revision  of 
the  Nuclear  Fuel  Cycle  Facility  Safety 
Inspection  Program,"  and  in  SECY-00- 
0222,  "Status  of  Nuclear  Fuel  Cycle 
Facility  Oversight  Program  Revision." 
SECY-99-188  and  SECY-00-0222  are 
available  in  the  Public  Document  Room 
and  on  the  NRC  Web  Page  at  http:// 
www.nrc.gov/NRC/COMMISSION/ 
SECYS/index.html. 

Purpose  of  Meeting:  To  obtain 
stakeholder  views  for  improving  the 
NRC  oversight  program  for  ensuring  fuel 
cycle  licensees  and  certificate  holders 
maintain  protection  of  worker  and 
public  health  and  safety,  protection  of 
the  environment,  and  safeguards  for 
special  nuclear  material  and  classified 
matter  in  the  interest  of  national 
security.  The  oversight  program  applies 
to  commercial  nuclear  fuel  cycle 
facilities  regidated  under  10  CFR  Parts 
40,  70,  and  76.  The  facilities  currently 
include  gaseous  diffusion  plants,  highly 
enriched  uranium  fuel  fabrication 
facilities,  low-enriched  uranium  fuel 
fabrication  facilities,  and  a  uranium 
hexafluoride  (UFf,  production  facility. 
These  facilities  possess  large  quantities 
of  materials  that  are  potentially 
hazardous  (i.e.,  radioactive,  toxic,  and/ 
or  flammable)  to  the  workers,  public, 
and  environment.  Also,  some  of  the 
facilities  possess  information  and 
material  important  to  national  security. 
In  revising  the  oversight  program,  the 
goal  is  to  have  an  oversight  program 
that:  (1)  Provides  earlier  and  more 
objective  indications  of  facility 
performance  in  the  areas  of  safety  and 
national  security,  (2)  increases 
stakeholder  confidence  in  the  NRC,  and 
(3)  increases  regulatory  effectiveness, 
efficiency,  and  realism.  To  achieve  this 
goal,  the  NRC  desires  the  revised 
oversight  program  to  be  more  risk- 
informed  and  performance-based. 

The  public  meeting  will  focus  on  the 
next  actions  and  schedule  in  the  project 
to  revise  the  oversight  program.  A  final 
draft  project  work  plan  has  been  posted 
on  the  NRC  Technical  Conference 
website  at  http://techconf.Unl.gov/cgi- 
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bin/topics.  Tins  work  plan  will  be  the 
main  agenda  item. 

DATES:  Members  of  the  public,  industry, 
and  other  stakeholders  are  invited  to 
attend  and  participate  in  the  meeting, 
which  is  scheduled  for  10:00  a.m.  to 
1:00  p.m.  on  Thursday.  February  8, 
2001.  The  meeting  will  be  held  in  the 
One  White  Flint  North  building  in 
conference  room  0-16B4. 

ADDRESSES:  NRC  Headquarters,  11555 
Rockville  Pike,  in  Rockville,  MD.  Visitor 
parking  around  NRC  Headquarters  is 
limited;  however,  the  public  meeting 
site  may  be  reached  by  taking  the 
Washington  DC  area  metro  to  White 
Flint.  NRC  Headquarters  is  located 
across  the  street  from  the  White  Flint 
metro  station. 

FOA  FURTHER  INFORMATKM,  CONTACT: 

Patrick  Castleman.  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  telephone  (301) 
415-8118,  e-mail  pic@nrc.gov. 

Dated  at  Rockville,  Maryland  this  23  day 
of  January  2001. 
For  the  Nuclear  Regulatory  Commission. 

Patrick  Cattleman, 

Project  Manager,  Inspection  Section,  Safety 
and  Safeguards  Support  Branch,  Division  of 
Fuel  Cycle  Safety  and  Safeguards. 
(FR  Doc.  01-2538  Filed  1-29-01;  8:45  am] 

■LLMG  CODE  TSMMH-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advtoory  Committee  on  Reeclor 
Safeguarde 

Subcommittee  Meeting  on  Planning 
and  Procedurea;  Revlaed 

The  ACRS  Subcommittee  meeting  on 
Planning  and  Procedures  scheduled  to 
start  at  1:00  p.m.  on  January  31.  2001, 
Room  T-2B1, 11545  Rockville  Pike, 
Rockville,  Maryland  has  been  changed 
to  start  at  lOiX)  a.m.  Notice  of  this 
meeting  was  published  in  the  Federal 
Register  on  Thursday,  December  28, 
2000  (65  FR  82410).  All  other  items 
pertaining  to  this  meeting  remain  the 
same  as  previously  published. 

For  further  information  contact:  Dr. 
John  T.  Larkins,  cognizant  ACRS  staff 
person,  (telephone:  301/415-7360) 
between  7:30  a.m.  and  4:15  p.m.  (EST). 

Dated:  January  23,  2001. 

JaoMS  E.  Lyons, 

Associate  Director  for  Technical  Support, 
ACRS/ACNW. 

[FR  Doc.  01-2536  Filed  1-29-01;  8:45  am] 

■LUNQ  COM  7SMMn-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advieory  Committee  on  Reactor 
SafeguMde 

Sul)commlttee  Meeting  on  Thermal- 
Hydraulic  Ptienomena;  Notice  of 
Meeting 

The  ACRS  Subcommittee  on  Thermal- 
Hydraulic  Phenomena  will  hold  a 
meeting  on  February  20,  2001,  Room  T- 
2B3, 11545  Rockville  Pike,  Rockville, 
Maryland. 

Portions  of  the  meeting  may  be  closed 
to  public  attendance  to  discuss 
proprietary  information  per  5  U.S.C. 
552b(c)(4)  pertinent  to  the  Electric 
Power  Research  Institute. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 
Tuesday.  February  20,  2001 — 8:30  a.m. 

until  the  conclusion  of  business 

The  Subcommittee  will  (1)  continue 
its  review  of  the  Electric  Power 
Research  Institute  RETRAN-3D  thermal- 
hydraulic  transient  analysis  code,  and 
(2)  discuss  the  status  of  the  NRC  staff's 
pending  reviews  of  industry  thermal- 
hydraulic  codes.  The  purpose  of  this 
meeting  is  to  gather  information, 
analyze  relevant  issues  and  facts,  and  to 
formulate  proposed  positions  and 
actions,  as  appropriate,  for  deliberation 
by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subconunittee 
Chairman.  Written  statements  wiU  be 
accepted  and  made  available  to  the 
Conunittee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subconmiittee,  its 
consiiltants.  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  engineer 
named  below  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  can  be  made. 

Ehuing  the  initial  portion  of  the 
meeting,  the  Subconunittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subconunittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  Electric 
Power  Research  Institute,  the  NRC  staff, 
and  other  interested  persons  regarding 
this  review. 

Further  information  regarding  topics 
to  be  disciissed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  and 
the  Chairman's  ruling  on  requests  for 


the  opportunity  to  present  oral 
statements  and  the  time  allotted 
therefor,  can  be  obtained  by  contacting 
the  cognizant  ACRS  staff  engineer.  Mr. 
Paul  A.  Boehnert  (telephone  301-415- 
8065)  between  7:30  a.m.  and  4:30  p.m. 
(EST).  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  one  or  two  working 
days  prior  to  the  meeting  to  be  advised 
of  any  potential  changes  to  the  agenda, 
etc.,  that  may  have  occurred. 

Date:  January  24,  2001. 
James  E.  Lyons, 

Associate  Director  for  Technical  Support. . 
[FR  Doc.  01-2537  Filed  1-29-01;  8:45  am] 
■UNO  cooe  Tsao-oi-p 


NUCLEAR  REGULATORY 
COMMISSION 

Sunahlne  Act  Meeting 

AGENCY  HOLOtNG  THE  MEETING:  Nuclear 

Regulatory  Commission. 

DATE:  Weeks  of  January  29,  February  5, 

12, 19,  26,  March  5,  2001. 

PtACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  PubUc  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

IVeeic  of  January  29,  2001 

Tuesday,  January.  30,  2001 

9:30  a.m. — ^Briefing  on  Status  of  Nuclear 
Waste  Safety  (Public  Meeting) 
(Contact:  Claudia  Seelig,  301-415- 
7243) 
This  meeting  will  be  webcast  live  at 

the  Web  address — wivw.nrc.gov/ 

live.html 

Wednesday,  January  31,  2001 

9:25  a.m. — Affirmation  Session  (Public 
Meeting)  (Tentative) 

a:  Fansteel,  Inc.  (Muskogee,  Oklahoma 
Site);  Parties'  Joint  Motion  to 
Dismiss  Fansteel,  Inc.'s  Appeal  of 
the  Presiding  Officer's  Decision  to 
Grant  a  Hearing 

b:  HYDRO  RESOURCES,  INC. 
Commission  Review  of  LBP-99-40 
(Presiding  Officer  decision  holding 
proceeding  in  abeyance); 
Commission  Review  of  last  half  of 
LBP-99-30  (Presiding  Officer 
decision  on  NEP A/Environmental 
Justice) 
9:30  a.m.— Briefing  on  Status  of  OCIO 

Programs,  Performance,  and  Plans 

(Public  Meeting)  (Contact:  Donnie 

Grimsley.  301-415-8702) 

This  meeting  will  be  webcast  live  at 
the  Web  address — www.ruv.gov/ 
live.html 
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Thursday,  February  1,  2001 

9:30  a.m.— Briefing  on  Status  of  OCFO 
Programs,  Performance  and  Plans 
(Public  Meeting)  (Contact:  Lars 
Solander,  301-415-6080) 
This  meeting  will  be  webcast  live  at 

the  Web  address — www.nrc.gov/ 

live.html 

Week  of  February  5,  2001— Tentative 

Monday,  February  5,  2001 

1:55  p.m. — Affirmation  Session  (Public 
{Meeting)  (If  needed) 

Week  of  February  12,  2001 — Tentative 

Wednesday,  February  14,  2001 

10:25  a.m. — Affirmation  Session  (Public 
Meeting)  (If  needed) 

Week  of  February  19,  2001— Tentative 

Tuesday,  February  20,  2001 

10:25  a.m. — Affirmation  Session  (Public 
Meeting)  (If  needed) 

10:30  a.m. — Briefing  on  Spent  Fuel  Pool 
Accident  Risk  at  Decommissioning 
Plants  and  Rulemaking  Initiatives 
(Public  Meeting)  (Contact:  George 
Hubbard,  301-415-2870) 
This  meeting  will  be  webcast  live  at 

the  Web  address — www.ruv.gov/ 

live.html 

Week  of  February  26,  2001— Tentative 

Monday,  February  26,  2001 

2|:po  p.m. — Meeting  with  the  National 
sociation  of  Regulatory  Utility 
mmissioners  (NARUC)  (Public 
eeting)  (Contact:  Spiros  Droggitis, 
01-415-2367) 
s  meeting  will  be  webcast  live  at 
the  Web  address — www.nrc.gov/ 
live.html 

Tuesday,  February  27,  2001 

10:25  a.m. — Affirmation  Session  (Public 
Meeting)  (If  needed) 

10:30  a.m.— Briefing  on  Threat 
Environment  Assessment  (Closed- 
Ex.  1) 

Week  of  March  5,  2001— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  March  5,  2001. 

•The  schedule  for  Commission  meetings  is 
subject  to  change  on  short  notice.  To  verify 
the  status  of  meetings  call  (recording) — (301) 
415-1292.  Contact  person  for  more 
information:  David  Louis  Gamberoni  (301) 
415-1651. 

The  NRC  Conunission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  http://www.nrc.gov/SECY/smj/ 
schedule.htm 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 


to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary,  Washington, 
D.C.  20555  (301-415-1969).  hi  addition, 
distribution  of  this  meeting  notice  over 
the  Internet  system  is  available.  If  you 
are  interested  in  receiving  this 
Commission  meeting  schedule 
electronically,  please  send  an  electronic 
message  to  dkw9nrc.gov. 

Dated:  January  25,  2001. 

David  Louis  Gamberoni, 

Technical  Coordinator,  Office  of  the 
Secretary. 

[FR  Doc.  01-2630  Filed  1-26-01;  10:16  am] 

■ILLINO  CODE  7500-01 -M 


UNITED  STATES  POSTAL  SERVICE 
BOARD  OF  GOVERNORS 

Sunshine  Act  Meeting 

TIME  AND  DATES:  10:30  a.m.,  Monday, 
February  5,  2001;  8:30  a.m.,  Tuesday, 
February  6,  2001. 

PLACE:  San  Antonio,  Texas,  at  the  Plaza 
San  Antonio  Marriott  Hotel,  555  South 
Alamo  Street,  in  Hidalgo  Ballroom  C. 
STATliS:  February  5  (Closed);  February  6 
(Open). 

MATTERS  TO  BE  CONSIDERED: 

Monday.  February  5 — 10:30  a.m. 
(Closed) 

1.  Financial  Performance. 

2.  Fiscal  Year  2001  Integrated 
Financial  Plan. 

3.  Preliminary  Annual  Performance 
Plan  Targets  FY  2002. 

4.  Workforce  Planning  and 
Development. 

5.  Rate  and  Classification  Matters. 

6.  Compensation  Issues. 

7.  Personnel  Matters. 

Tuesday,  February  6 — 8:30  a.m.  (Open) 

1.  Minutes  of  the  Previous  Meeting, 
January  8-10,  2001. 

2.  Remarks  of  the  Postmaster  General 
and  CEO. 

3.  Appointment  of  Members  to  Board 
Committees. 

•4.  Fiscal  Year  2000  Comprehensive 
Statement  on  Postal  Operations. 

5.  Fiscal  Year  2001  Operating  Budget. 

6.  Capital  Investment  Plan. 

7.  Fiscal  Year  2001  Financing  Plan. 

8.  Quarterly  Report  on  Service 
Performance. 

9.  Capital  Investment. 

a.  Los  Angeles,  California,  Mar  Vista 
Station. 

10.  Report  on  the  Southwest  Area  and 
Rio  Grande  District. 

11.  Tentative  Agenda  for  the  March  5- 
7,  2001,  meeting  in  Washington,  DC. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
David  G.  Hunter,  Secretary  of  the  Board, 


U.S.  Postal  Service,  475  L'Enfent  Plaza, 
SW.,  Washii^on,  DC  20260-1000. 
Telephone  (202)  268-4800. 

William  T.  Johnstone. 

Deputy  Secretary. 

[FR  Doc.  01-2675  Filed  1-26-01;  1:48  pm) 

BUJNO  cooe  7710-12-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  iC-24834;  812-119001 

Goldman  Sachs  TrusL  at  al.;  Notice  of 
Application 

January  23.  2001. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC"). 
ACTION:  Notice  of  application  for  an 
order  under  sections  6(c)  and  17(b)  of 
the  Investment  Company  Act  of  1940 
(the  "Act")  for  an  exemption  from 
section  1 7(a)  of  the  Act. 

SUMMARY  OF  APPUCATION:  Applicants 
request  an  order  that  would  permit 
certain  money  market  funds  to  engage  in 
principal  transactions  in  tax-exempt 
money  market  instnunents  with  an 
affiliated  dealer. 

APPLICANTS:  Goldman  Sachs  Trust  (the 
"Trust"),  Goldman,  Sachs  &  Co.. 
Goldman  Sachs  Fimds  Management, 
L.P.  ("GSFM"),  and  Goldman  Sachs 
Asset  Management  International 
("GSAMI"). 

FHJNG  DATES:  The  application  was  filed 
on  December  21,  1999  and  amended  on 
May  24,  2000,  September  1,  2000  and 
November  14,  2000.  Applicants  have 
agreed  to  file  an  amendment  during  the 
notice  period,  the  substance  of  which  is 
reflected  in  this  notice. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  imless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  20,  2001,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit, 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nattire 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Person  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington.  DC  20549- 
0609. 
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APPLICANTS:  The  Trust.  4900  Sears 
Tower.  Chicago.  lUinois  60606-6303; 
Goldman.  Sachs  &  Co..  85  Broad  St., 
New  York.  NY  10004;  GSFM,  32  Old 
Slip.  New  York.  NY  10005;  GSAMh 
Procession  House.  55  Ludgate  Hill, 
London  EC4A  AM7JW.  England. 
FOR  FURTHER  INFORMATKW  CONTACT: 
Marilyn  Mann.  Senior  Counsel,  at  (202) 
942-0582.  or  Mary  Kay  Freeh.  Branch 
Chief,  at  (202)  942-0564  (Division  of 
Investment  Management.  Office  of 
Investment  Company  Regvilation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch.  450  5th  Street. 
NW.,  Washington,  DC  20549-0102 
(telephone  (202)^2-8090). 

Applicants'  Representations 

1.  Goldman.  Sachs  &  Co.  is  a  New 
York  limited  partnership  registered  as  a 
broker-dealer  imder  the  Secmities 
Exchange  Act  of  1934  (the  "1934  Act"), 
and  as  an  investment  adviser  under  the 
Investment  Advisers  Act  of  1940  (the 
"Advisers  Act").'  GSFM  is  a  Delaware 
limited  partnership  registered  as  an 
investment  adviser  luider  the  Advisers 
Act  and  GSAMI  is  a  United  Kingdom 
corporation  registered  as  an  investment 
adviser  imder  the  Advisers  Act. 
Goldman.  Sachs  &  Co.,  in  its  capacity  as 
a  dealer  in  securities  and  financial 
instruments,  is  referred  to  as  "Goldman 
Sachs"  or  the  "Dealer."  Goldman.  Sachs 
&  Co.,  acting  through  a  business  unit  of 
its  Investment  Management  Division 
(Goldman  Sachs  Asset  Management 
("GSAM")),  GSFM  and  GSAMI  are 
individually  referred  to  as  an  "Adviser" 
and  collectively  as  the  "Advisers. "2 

2.  The  Trust  is  a  Delaware  business 
trust  and  is  registered  imder  the  Act  as 
an  open-end  management  investment 
company.  For  purposes  of  the 
application,  a  "Money  Market  Series"  is 
a  separate  series  of  the  Trust  that  is  a 
money  market  fund  (as  that  term  is 
defined  in  rule  2a-7(b)  imder  the  Act) 
that  is  permitted  to  invest  in  Municipal 
Instruments.  "Municipal  Instruments" 
are  short-term  tax-exempt  money  market 


*  The  relief  would  also  apply  to  any  successors  to 
all  or  substantially  all  of  the  business,  assets  or 
property  of  Goldman,  Sachs  k  Co.  Any  such 
succession  shall  be  solely  by  way  of  change  of 
organization,  such  as  incorporation,  reincorporation 
or  reorganization  as  a  public  company,  partnership, 
limited  liability  company  or  business  trust,  whether 
publicly  traded  or  privately  held. 

'  As  used  in  the  application,  the  term  "Advisers" 
also  includes  any  other  division  of,  or  other  person 
controlled  by,  controlling  or  under  common  control 
with,  Goldman.  Sachs  &  Co.  that  is  engaged  in 
providing  advisory  services,  now  or  in  the  future, 
to  the  Trust  or  to  any  other  Fund,  as  defined  below. 
subject  to  the  terms  and  conditions  of  the  order. 


securities,  including  tax-exempt 
securities  that  qualify  for  purdiase  by  a 
money  market  fund  under  rule  2a-7  due 
to  the  existence  of  a  floating  rate  of 
interest  or  a  demand  feature.  The 
requested  relief  would  permit  each 
existing  or  future  Money  Market  Series 
of  the  Trust,  3  and  other  registered 
investment  company  or  separate  series 
thereof  that  is  a  money  market  fimd  for 
which  any  one  of  the  Advisers  may,  in 
the  future,  serve  as  investment  adviser 
or  subadviser  (the  'Tuture  Funds."  and 
collectively  with  the  Money  Market 
Series  of  the  Trust,  the  "Funds")  to 
engage  in  purchases  and  sales  of 
Municipal  Instruments  with  Goldman 
Sachs.* 

3.  The  investment  objective  of  each 
Money  Market  Series  is  a  maximize 
current  income,  to  the  extent  consistent 
with  the  preservation  of  capital  and  the 
maintenance  of  liquidity.  The  Tax-Free 
Money  Market  Fund.  Tax-Exempt 
Diversified  Portfolio.  Tax-Exempt 
California  Portfolio  and  Tax-Exempt 
New  York  Portfolio  seek  income 
excluded  fit)m  gross  income  for  federal 
income  tax  purposes,  and  in  the  case  of 
the  Tax-Exempt  California  Portfolio  and 
Tax-Exempt  California  Portfolio  and 
Tax-Exempt  New  York  Portfolio,  exempt 
from  California  State  and  New  York 
State  and  City  personal  income  taxes, 
respectively. 

4;  Each  Fund  values  its  portfolio  by 
using  the  amortized  cost  method  of 
valuation  in  reliance  on  rule  2a-7  under 
the  Act.  Each  of  the  existing  Funds  has 
an  investment  advisory  agreement  with 
Goldman,  Sachs  &  Co..  pursuant  to 
which  Goldman,  Sachs  &  Co.  provides 
investment  advisory  and  management 
services  through  its  operating  division 
GSAM,  and  a  distribution  agreement 
with  Goldman,  Sachs  &  Co.,  pursuant  to 


'  Currently,  the  Money  Market  Series  of  the  Trust 
are  the  Prime  Obligations  Portfolio,  Money  Market 
Portfolio,  Tax-Exempt  Diversified  Portfolio,  Tax- 
Exempt  California  Portfolio  and  Tax  Exempt  New 
York  Portfolio  (the  "IZ-A  Funds"),  which  are  five  of 
the  Goldman  Sachs-Institutional  Liquid  Assets 
Portfolios  ("ILA")  and  Prime  CK>ligations  Fund, 
Money  Market  Fund  and  Tax-Free  Money  Market 
Fund  (the  "FST  Funds"),  which  are  three  of  the 
Financial  Square  Funds  ("FTS"). 

The  Prime  Obligations  Portfolio.  Money  Market 
Portfolio.  Prime  Obligations  Fund  and  Money 
Market  Fund  are  taxable  money  market  funds.  In 
1994  a  Commission  order  was  issued  permitting 
these  Funds  to  engage  in  principal  transaction  in 
taxable  money  market  instruments  with  Goldman 
Sachs.  Institutional  Liquid  Assets,  Investment 
Company  Act  Release  Nos.  20653  (Oct.  25. 1994) 
(notice)  and  20733  (Nov.  23, 1994)  (order).  While 
none  of  these  Funds  currently  invests  in  Municipal 
Instruments,  each  has  the  investment  flexibility  to 
do  so  under  its  investment  objectives  and  policies. 

*  All  registered  investment  companies  that 
currently  intend  to  rely  on  the  order  are  named  as 
applicants.  Any  of  the  Future  Funds  that  rely  on  the 
order  will  comply  with  the  terms  and  conditions  of 
theoidar. 


which  Goldman.  Sachs  &  Co.  serves  as 
distributor  for  shares  of  the  Funds. 
Currentiy,  neither  GSFM  nor  GSAMI 
acts  as  investment  adviser  to  a  Fund.^ 

5.  Goldman,  Sachs  &  Co.,  GSFM  and 
GSAMI  are  directly  or  indirectly 
partnership  or  corporate  subsidiaries  of 
The  Goldman  Sachs  Group,  Inc.  ("GS 
Group"),  a  Delaware  corporation.  GS 
Group  is  the  general  partner  and  a 
limited  partner  of  Goldman.  Sachs  &  Co. 
The  other  general  partner  of  Goldman, 
Sachs  &  Co.,  Goldman,  Sachs  &  Co. 
L.L.C.,  is  a  limited  liability  company 
whose  membership  interests  are  held 
solely  by  GS  Group.  GSFM  is  a 
Delaware  limited  partnership  of  which 
the  general  partner  is  a  corporation 
wholly-owned  directly  by  GS  Group  and 
the  sole  limited  partner  is  GS  Group. 
GSAMI  is  an  English  company  wholly- 
owned  indirectiy  by  GS  Group.  The 
Advisers  maintain  offices  that  are 
physically  separate  form  those  of  the 
Dealer, 

6.  The  investment  advisory  operations 
for  the  Funds  are  handled  by  a  group 
currently  consisting  of  12  persons  (die 
"Money  market  Trading  Desk")  within 
GSAM.  The  personnel  assigned  to  the 
Money  Market  Trading  Desk  are 
exclusively  devoted  to  the  business  and 
affairs  of  GSAM.  Subject  to  the 
supervision  of  the  Board  of  Trustees  (the 
"Trustees")  of  the  Funds,  the  executive 
management  of  GSAM,  the  Investment 
Policy  Committee  (discussed  below)  and 
the  Credit  Department  (discussed 
below),  all  portfolio  selection  and 
trading  decisions  made  for  the  Funds 
are  made  by  personnel  assigned  to  the 
Money  Market  Trading  Desk.  All 
portfolio  managers  responsible  for  the 
Funds  are  assigned  to  the  Money  Market 
Trading  Desk. 

7.  Personnel  on  the  Money  Market 
Trading  Desk  are  not  responsible  for  the 
marketing  or  sale  of  Fund  shares  or 
other  Goldman,  Sach  &  Co.  products, 
although  from  time  to  time  they 
participate  in  meetings  with  significant 
potential  clients  and  may  provide  other 
client  services.  Because  of  their 
expertise  in  and  knowledge  of  the 
markets  for  short-term  money  market 
instruments,  other  Goldman,  Sachs  & 
Co.  personnel,  may,  from  time  to  time, 
solicit  their  views  on  the  viability  (fitim 
the  portfolio  management  perspective) 
of  proposals  for  pooled  investment 
vehicles  involving  such  markets  or 
instruments.  Finally,  Money  Market 
Trading  Desk  personnel,  who  are 
generally  familiar  with  instruments 
structured  to  satisfy  various  provisions 


'  GSFM  and  GSAMI  are  included  as  applicants 
because  either  or  both  may  act  in  the  future  as 
investment  adviser  to  a  Fund. 
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of  rule  2a-7,  may  also  be  solicited  from 
time  to  time  by  various  dealers, 
including  Goldman  Sachs,  for  their 
views  on  the  structure  of  new 
instruments  designed  to  be  eligible 
under  rule  2a-7. 

8.  Credit  analysis  for  the  Money 
Market  Trading  Desk,  Goldman,  Sachs  & 
Co.  and  other  affiliates  of  GS  Group  is_ 
performed  by  the  Credit  Department. 
The  Credit  Department  is  a  central 
department  of  Goldman,  Sachs  &  Co. 
which  analyzes  securities  credit, 
counterparty  risk,  customer  credit  and 
related  issues.  The  Credit  Department 
maintains  a  list  of  eligible  instruments 
which  is  used  by  the  Money  Market 
Trading  Desk  for  portfolio  management. 
The  Money  Market  Trading  Desk  is  not 
authorized  to  purchase  instruments  that 
are  not  on  this  list. 

9.  In  general,  the  Money  Market 
Trading  Desk  develops  and  implements 
portfolio  investment  strategies  within  a 
preselected  average  maturity  range.  The 
average  maturity  range  is  selected  in 
weekly  meetings  of  the  Investment 
Policy  Committee  (the  "Conunittee"). 
The  Committee  determines  the  target 
average  maturity  range  based  on  (1) 
fundamental  economic  analysis  and 
technical  market  data;  (2)  anticipated 
trends  in  monetary  and  fiscal  policy; 
and  (3)  anticipated  customer  activity.  In 
connection  with  (1)  and  (2),  personnel 
of  the  Money  Market  Trading  Desk 
solicit  views  of  dealers,  including 
Goldman  Sachs,  on  economic  and 
market  developments.  For  example, 
such  personnel  routinely  canvas 
dealers,  including  Goldman  Sachs,  to 
determine  the  "market"  consensus 
regarding  pending  economic  data 
releases,  anticipated  changes  in  Federal 
Reserve  policy,  and  the  forecast  for 
gross  supply  of  money  market  securities 
available  for  investment.^ 

10.  The  Committee  is  not  involved  in 
review  or  approval  of  specific  securities 
to  be  purchased,  the  terms  of  any 
transactions  or  the  types  of  securities  in 
which  the  Funds  may  invest.  The 
Committee  is  currently  composed  of  10 
GSAM  employees  (including  {>ersonnel 
of  the  Money  Market  Trading  Desk,  but 
no  other  portfolio  management 
personnel)  and  one  employee  &T)m  the 
Investment  Research  Division  of 
Goldman,  Sachs  &  Co.  The  Goldman, 
Sachs  &  Co.  employee's  input  into  the 
process  is  limited  to  participation  in  the 
Committee's  deliberations  on  economic 
policy  outiook,  as  it  pertains  to  the  very 
narrow  issues  for  which  the  Committee 


'GSAM  may  also  consult  regarding  municipal 
securities  with  Goldman  Sachs  business  groups  that 
conduct  brokerage  and  advisory  services  for  private 
clients  (collectively;  "PCS"). 


is  responsible.  Security  and  sector 
selection  remain  the  exclusive 
responsibility  of  the  portfolio  managers, 
subject  of  the  Fimds'  prospectus  and 
credit  guidelines,  and  are  entirely 
outside  the  Committee  process.  The 
Committee's  decisions  on  average 
maturity  ranges  are  made  by  consensus, 
and  no  member  has  a  veto  over  the 
decisions  made  by  the  Committee.  Once 
a  decision  is  made,  the  Money  Market 
Trading  Desk  implements  the  decision, 
managing  each  Fund's  average  maturity 
range  until  the  Committee's  decision  is 
modified  at  a  subsequent  meeting  of  the 
Committee. 

11.  Neither  GSFM  nor  GSAMI 
currentiy  manages  any  U.S.  registered 
money  market  funds.  As  a  result, 
neither  has  established  a  unit 
corresponding  to  the  Money  Market 
Trading  Desk  or  to  the  Conunittee.  It  has 
not  been  determined  whether,  if  GSFM 
or  GSAMI  were  to  manage  a  Fund, 
either  would  establish  such  a  unit,  or 
alternatively  whether  GSFM  and/or 
GSAMI  would  rely  in  whole  or  in  part 
on  GSAM's  Money  Market  Trading  Desk 
and  Committee.  In  any  event,  any 
counterpart  of  the  Money  Market 
Trading  Desk  or  the  Committee 
established  by  either  GSFM  or  GSAMI 
would  conform  in  all  material  respects 
to  the  description  set  forth  in  the 
application  and  would  comply  with  all 
of  the  conditions  to  the  order. 

12.  Applicants  state  that  the  operators 
of  the  Advisers,  on  the  one  hand,  and 
those  of  the  Dealer,  on  the  other  hand, 
are  independent  of  each  other. 
Condition  6  below  describes  certain 
elements  of  this  independence  and  is 
designed  to  ensure  that  the  Advisers 
and  the  Dealer  continue  to  operate 
independentiy. 

13.  Municipal  Instruments  are 
commonly  referred  to  as  "tax-exempt 
money  market  instruments"  and  are 
traded  in  the  "tax-exempt  money 
market."  Applicants  state  that  the  tax- 
exempt  money  market  is  generally 
characterized  by:  (a)  Obligors  or 
guarantors  having  high  credit  ratings 
and.  accordingly,  relatively  low  risk  of 
principal  losses  due  to  credit  events;  (b) 
trading  in  over-the-counter  markets, 
consisting  of  dealer  firms  that  are 
primarily  major  securities  firms  or  large 
banks;  (c)  trading  costs  to  the  portfolio 
primarily  consisting  of  dealer  or 
underwriter  spreads.  typicaUy  not 
greater  than  12.5  basis  points  (0.125%), 
but  subject  to  variations  based  on  the 
type  of  instrument  or  the  occmrence  of 
turbulent  market  conditions;  (d)  an 
elaborate  telephone  communication 
network  to  match  buyers  with  sellers, 
which  generally  precludes  being  able  to 
obtain  a  single  market  price  for  a  given 


instrument  at  any  given  time;  and  (e) 
varying  price,  volatility,  liquidity  and 
availabiUty  for  each  type  of  instrument 
within  the  market. 

14.  Applicants  state  that  recent 
growth  in  tax-exempt  money  market 
fund  assets  and  withdrawals  by  several 
major  dealers  from  making  markets  in 
Municipal  Instruments  have  contributed 
to  the  Umited  availability  of  Municipal 
Instruments  to  money  market  funds  that 
are  authorized  to  purchase  Municipal 
Instruments.  Applicants  assert  that,  over 
the  past  ten  years,  the  growth  in  money 
market  funds  that  purchase  Municipal 
Instruments  has  substantially  outpaced 
the  growth  in  Municipal  Instruments. 

15.  Applicants  state  that  Goldman 
Sachs  has  remained  committed  to  the 
tax-exempt  market,  and  has  moved  to 
fill  the  void  left  by  departing  dealers.  As 
the  number  of  dealers  with  which  the 
Funds  can  transact  business  has 
decreased,  it  has  become  even  more 
important  for  the  Funds  to  have 
meaningful  access  to  all  of  the  major 
dealers  in  Municipal  Instruments  in 
order  to  diversify  each  Fund's  portfolio, 
to  maintain  portfolio  liquidity,  and  to 
increase  opportunities  for  obtaining  best 
price  and  execution  with  respect  to 
portfolio  trades. 

16.  Applicants  state  that,  for  the  most 
part.  Municipal  Instruments  consist  of 
conventional  municipal  notes 
("conventioned  notes"),  tax-exempt 
commercial  paper,  variable  rate  demand 
notes,  put  bonds  and  flexible  notes. 
Applicants  state  that  there  is  no 
comprehensive  information  pubUshed 
as  to  the  dollar  amoimt  and  volume  of 
secondary  market  transactions  executed 
in  Municipal  Instruments.  However, 
Goldman  Sachs  believes  that  it  is 
generally  one  of  the  top  secondary 
market  dealers  in  Municipal 
Instruments,  and  leads  the  distribution 
of  outstanding  tax-exempt  commercial 
paper  and  remarketing  of  flexible  notes. 
Based  upon  Goldman  Sachs  estimates. 
Goldman  Sachs  was  responsible  for 
21%  of  the  trading  volume  in  variable 
rate  demand  notes,  tax-exempt 
commercial  paper  and  put  bonds  among 
Goldman  Sachs  and  seven  other  leading 
dealers  as  of  March,  2000.  This  estimate 
includes  16%  of  the  trading  volume  in 
variable  rate  demand  notes.  37%  for  tax- 
exempt  commercial  paper,  and  12%  for 
put  bonds."  The  broker-dealer 
operations  at  Goldman  Sachs  are 
handled  by  its  Fixed  Income,  Currency 
&  Commodities  Division. 


^  Flexible  notes  are  aggregated  in  variable  rate 
demand  notes,  put  bonds  and  commercial  paper  in 
these  statistics. 
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Applicants'  Legal  Analysis 

1.  Section  17(a)  of  the  Act  generally 
prohibits  an  affiliated  person  of  a 
registered  investment  company,  or  an 
affiliated  person  of  such  a  person,  acting 
as  principal,  from  selling  any  seciuity 
to,  or  purchasing  any  seouity  from,  the 
company.  Section  2(a)(30  defines  an 
affiliated  person  of  another  person  to 
include,  if  such  other  person  is  an 
investment  company,  any  investment 
adviser  of  the  company.  Applicants 
state  that  Goldman.  Sachs  &  Co.,  as 
investment  adviser  to  the  Funds,  is  an 
affiliated  person  of  the  Fimds." 
Goldman  Sachs  is  thus  prohibited  from 
engaging  in  principal  transactions  with 
the  Funds. 

2.  Section  6(c)  of  the  Act  provides  that 
the  Commission  may  exempt  any 
person,  security,  or  transaction,  or  any 
class  of  persons,  securities,  or 
transactions,  if  and  to  the  extent  that 
such  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

3.  Section  17(b)  authorizes  the 
Commission  to  exempt  a  proposed 
transaction  from  section  17(a)  if 
evidence  establishes  that  (a)  the  terms  of 
the  transaction,  including  the 
consideration  to  be  paid  or  received,  are 
reasonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned,  (b)  the  proposed  transaction 
is  consistent  with  the  policy  of  each 
registered  investment  company 
concerned,  as  recited  in  its  registration 
statement  and  reports  filed  under  the 
Act,  and  (c)  the  proposed  transaction  is 
consistent  with  the  general  purposes  of 
the  Act. 

4.  Applicants  state  that  the  Funds  are 
major  buyers  and  sellers  in  the  tax- 
exempt  money  market  with  a  strong 
need  for  access  to  large  quantities  of 
high  quality  Mimicipal  Instruments. 
The  applicants  believe  that  having 
access  to  a  major  dealer,  such  as 
Goldman  Sachs,  would  increase  the 
Funds'  ability  to  obtain  suitable 
portfolio  secimties.  The  applicants  also 
submit  that  the  protective  conditions  set 
forth  below  will  prevent  any 
overreaching  on  the  part  of  any  person 
that  could  act  to  the  detriment  of  a  Fimd 
and  will  ensure  that  each  transaction  is 
effected  on  a  basis  that  is  reasonable  and 
fair  to  the  Fund  and  its  shareholders. 
The  applicants  also  believe  that  the 
proposed  exemption  is  necessary  and 


*  In  the  case  of  a  Fund  advised  by  an  affiliate  of 
Goldman.  Sachs  &  Co..  Goldman.  Sachs  &  Co. 
would  be  an  affiliated  petaoD  of  an  affiliated  penoo 
of  the  Fund. 


appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors,  consistent  with  the  polices  of 
each  Ftmd,  and  consistent  with 
piuposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act. 

Applicants'  Conditions 

Applicants  agree  that  any  order  of  the 
SEC  granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  The  exemption  shall  be  applicable 
to  principal  transactions  in  the 
secondary  market  and  primary  or 
secondary  fixed  price  dealer  offerings 
not  made  pursuant  to  underwriting 
syndicates.  Principal  piut:hase  or  sale 
transactions  will  be  conducted  only  in 
Municipal  Instruments  that  are  First 
Tier  Securities  as  defined  in  rule  2a- 
7(a)(12)(i)  under  the  Act. 
Notwithstanding  the  foregoing,  if  a 
Fimd  purchases  a  Mimicipal  Instrument 
meeting  the  above  requirements  frt>m 
the  Dealer  and,  subsequent  to  such 
purchase  the  seciirity  becomes  no  longer 
an  "Eligible  Security,"  the  Fimd  may 
sell  the  security  to  the  Dealer  in  a 
manner  consistent  with  the 
requirements  of  rule  2a-7(c)(6)(i)(B). 
The  exemption  shall  not  apply  to  any 
purchase  or  sale  of  any  security  issued 
by  Goldman  Sachs  or  any  affiliated 
person  thereof  or  to  any  security  subject 
to  a  Demand  Feature  or  Guarantee,  as 
defined  in  rule  2a-7,  issued  by  Goldman 
Sachs  or  any  affiliated  person  thereof. 
For  purposes  of  this  requirement, 
Goldman  Sachs  will  not  be  considered 
to  be  the  issuer  of  a  Demand  Feature  or 
Guarantee  solely  by  reason  of  serving  as 
a  remarketing  agent  for  a  Municipal 
Instnunent. 

2.  A  determination  will  be  made  with 
respect  to  each  principal  transaction 
conducted  by  a  Fund  piusuant  to  the 
order,  based  upon  the  information 
reasonably  available  to  the  Funds  and 
the  Advisers,  that  the  price  available 
from  Goldman  Sachs  is  at  least  as 
favorable  to  the  Fund  as  the  prices 
obtained  from  two  other  dealer  bids  in 
connection  with  secmities  falling 
within  the  same  category  of  instrument, 
quality  and  matiuity  (but  not 
necessarily  the  identical  security  or 
issuer)  ("price  test").  In  the  case  of 
variable  rate  demand  notes,  for  which 
dealer  bids  are  not  ordinarily  available, 
the  Fimd  will  only  undertake  purchases 
and  sales  where  the  rate  of  interest  to  be 
earned  frtim  the  variable  rate  demand 
note  is  at  least  equal  to  that  of  variable 
rate  demands  notes  of  comparable 
quality  that  are  available  from  other 
dealers.  GS  Group  will  not  have  any 
involvement  with  respect  to  proposed 
transactions  between  the  Funds  and  the 
Advisers  and  will  not  attempt  to 


influence  or  control  in  any  way  the 
placing  by  the  Funds  or  the  Advisers  of 
orders  with  Goldman  Sachs. 

3.  Before  any  principal  transaction 
may  be  conducted  pursuant  to  the  order, 
the  Funds  or  the  Advisers  must  obtain 
such  information  as  they  deem 
reasonably  necessary  to  determine  that 
the  price  test  has  been  satisfied.  In  the 
case  of  each  purchase  or  sale 
transactions,  the  Funds  or  the  Advisers 
must  make  and  document  a  good  faith 
determination  with  respect  to 
compliance  with  the  price  test  based  on 
current  price  information  obtained 
through  the  contemporaneous 
solicitation  of  bona  fide  offers  in 
connection  with  securities  falling 
within  the  same  category  of  instrument, 
quality  and  maturity  (hut  not 
necessarily  the  identical  security  or 
issuer).  With  respect  to  variable  rate 
demand  notes,  contemporaneous 
solicitation  of  a  bona  fide  offer  will  be 
construed  to  mean  any  bona  fide  offer 
solicited  during  the  same  trading  day. 
With  respect  to  prospective  purchases  of 
securities  by  a  Fund,  the  dealer  firms 
from  which  prices  are  solicited  must  be 
those  who  have  seciuities  of  the  same 
categories  and  the  type  desired  in  their 
inventories  and  who  are  in  a  position  to 
quote  favorable  prices  with  respect 
thereto.  With  respect  to  the  prospective 
sale  of  securities  by  a  Fund,  these  dealer 
firms  must  be  those  who,  in  the 
experience  of  the  Funds  and  the 
Advisers,  are  in  a  position  to  quote 
favorable  prices. 

4.  Principal  transactions  conducted  by 
a  tax-exempt  Fund  pursuant  to  the  order 
shall  be  limited  to  no  more  than  than  an 
aggregate  of  20%  of  the  purchases  and 
20%  of  the  sales  of  all  transactions  in 
Municipal  Instruments  conducted  by 
tJiat  Fund.  Principal  transactions  in 
Municipal  Instruments  conducted  by  a 
taxable  Fund  pursuant  to  the  requested 
order  shall  be  limited  to  no  more  than 
an  aggregate  of  20%  of  the  purchases 
and  20%  of  the  sales  of  all  transactions 
in  Municipal  Instruments  conducted  by 
that  Fund.  These  calculations  shall  be 
measured  on  an  annual  basis  and  shall 
be  computed  with  respect  to  the  dollar 
volume  thereof.  For  the  purposes  of 
these  calculations,  purchases  of 
Municipal  Instruments  by  a  taxable 
Fund  shall  also  count  towards  the  25% 
cumulative  limitation  for  purchases  or 
sales  set  forth  in  condition  3  of 
Institutional  Liquid  Assets,  Investment 
Company  Act  Release  No.  20653  (Oct. 
25, 1994). 

5.  Goldman  Sachs'  dealer  spread 
regarding  any  transaction  with  the 
Funds  will  be  no  greater  than  its 
customary  dealer  spread  on  similar 
(with  unaffiliated  parties)  of  a  similar 
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size  during  a  comparable  time  period. 
Its  customary  dealer  spread  also  will  be 
consistent  with  the  average  or  standard 
spread  charged  by  dealerl  in  money 
market  securities  of  a  similar  type  and 
transaction  size. 

6.  The  Advisers,  on  the  one  hand,  and 
the  Dealer,  on  the  other,  will  operate  on 
different  sides  of  appropriate  Chinese 
Walls  with  respect  to  the  Funds  and  the 
Municipal  Instruments.  The  Chinese 
Walls  will  include  all  of  the  following 
characteristics,  and  such  others  as  may 
from  time  to  time  be  considered 
reasonable  by  the  Dealer  and  the 
Advisers  to  facilitate  the  factual 
independence  of  the  Advisers  from  the 
Dealer: 

(a)  Each  of  the  Advisers  will  maintain 
offices  physically  separate  from  those  of 
the  Deaier. 

(b)  The  compensation  of  persons 
assigned  to  any  of  the  Advisers  (i.e., 
executive,  administrative  or  investment 
personnel)  will  not  depend  on  the 
volume  or  nature  of  trades  effected  by 
the  Advisers  for  the  Funds  with  the 
Dealer  under  the  exemption,  exemption, 
except  to  the  extent  that  such  trades 
may  affect  the  profits  and  losses  of  the 
GS  Group  or  Goldman,  Sachs  &  Co.  as 

a  whole. 

(c)  The  Fixed  Income,  Currency  & 
Commodities  Division  of  Goldman 
Sachs  will  not  compensate  to  Advisers 
from  its  profits  or  losses  on  such 
specific  transactions  with  any  of  the 
Advisers,  provided  that  the  allocation  of 
the  profits  by  GS  Group  to  its 
shareholders  and  by  Goldman,  Sachs  & 
Co.  to  its  partners,  and  the 
determination  of  general  firm-wide 
compensation  of  officers  and 
employees,  will  be  unaffected  by  this 
undertaking. 

(d)  Persoimel  assigned  to  the  Money 
Market  Trading  Desk  will  be  exclusively 
devoted  to  the  business  and  affairs  of 
one  or  more  of  the  Advisers,  except  for 
consultations  with  Goldman  Sachs, 
PCS,  and  other  dealers  as  discussed  in 
the  application.  Personnel  assigned  to 
the  Dealer  will  not  participate  in  or 
otherwise  seek  to  influence  the  Money 
Market  Trading  Desk  other  than  in  the 
normal  course  of  sales  and  dealer 
activities  of  the  same  nature  as  are 
simultaneously  being  carried  out  with 
respect  to  nonaffiliated  institutional 
clients.  Each  Adviser,  on  the  one  hand, 
and  the  Dealer,  on  the  other  hand,  may 
nonetheless  maintain  affiliations  other 
than  with  respect  to  the  Funds,  and  in 
addition  with  respect  to  the  Funds  as 
follows: 

(i)  GSAM  has  organized  and  any  other 
Adviser  may  organize  an  Investment 
Policy  Committee  the  members  of  which 
include  Money  Market  Group  Trading 


Desk  personnel,  other  GSAM  persoimel 
and  respresentatives  from  the 
Investment  Research  Department  of  the 
Dealer.  The  non-GSAM  member's  input 
on  the  Investment  Policy  Committee 
will  be  limited  solely  to  expressions  of 
his  or  her  opinion  on  interest  rate  and 
similar  economic  matters,  and  will  be 
included  in  the  Investment  Policy 
Committee  only  to  the  extent  of 
considering  and  ratifying  the  portfolio 
managers'  average  maturity 
recommendations.  The  Investment 
Policy  Committee  will  develop 
recommendations  only  on  average 
maturity  ranges  and  will  not  develop 
recommendations  on  specific  securities 
or  on  types  of  Securities. 

(ii)  Money  Market  Trading  Desk 
personnel  may  rely  on  research, 
including  credit  analysis  and  reports 
prepared  by  the  Goldman,  Sachs  &  Co. 
Credit  Department,  which  is  responsible 
firmwide  for  credit  analysis  and 
counterparty  credit  risk  evaluations  and 
recommendations. 

(iii)  Members  of  the  Management 
Committee  of  Goldman,  Sachs  &  Co.  and 
GS  Group,  and  certain  other  senior 
executives  with  responsibility  for 
overseeing  operations  of  various 
division,  subsidiaries  and  affiliates  of 
Goldman,  Sachs  &  Co.  are  not  precluded 
from  exercising  those  functions  over  the 
Advisors  because  they  oversee  the 
Dealers  as  well,  provided  that  such 
persons  shall  not  have  any  involvement 
with  respect  to  proposed  transactions 
pursuant  to  the  exemption  and  will  not 
in  any  way  attempt  to  influence  or 
control  the  placing  by  the  Funds  or  any 
Adviser  of  orders  in  respect  of 
Municipal  Instruments  with  Goldman 
Sachs. 

7.  The  Funds  and  the  Advisers  will 
maintain  such  records  with  respect  to 
those  transactions  conducted  pursuant 
to  the  exemptions  as  may  be  necessary 
to  confirm  compliance  with  the 
conditions  to  the  requested  relief.  To 
this  end,  each  Fund  shall  maintain  the 
following: 

(a)  An  itemized  daily  record  of  all 
purchases  and  sales  of  securities 
pursuant  to  the  exemption,  showing  for 
each  fransaction  the  following:  (i)  "The 
name  and  quantity  of  securities;  (ii)  the 
unit  purchase  or  sale  price;  and  (iii)  the 
time  and  date  of  the  transaction.  For 
each  transaction  (other  than  variable 
rate  demand  notes),  these  records  shall 
documents  two  quotations  received 
from  other  dealers  for  securities  falling 
within  the  same  category  of  instrument, 
quality  and  maturity;  including  the 
following:  (i)  The  names  of  the  dealers; 
(ii)  the  names  of  the  securities;  (iii)  the 
prices  quoted;  and  (iv)  the  times  and 
dates  the  quotations  were  received.  In 


the  case  of  variable  rate  demand  notes, 
the  same  records  shall  be  maintained 
except  that  the  rates  of  quoted  will  be 
substituted  for  the  prices  quoted. 
(b)  Records  sufficient  to  verify 
compliance  with  the  volume  limitations 
contained  on  condition  (4)  above.  The 
Dealer  will  provide  the  Funds  with  all 
records  and  information  necessary  to 
implement  this  requirement.  The 
records  required  by  this  condition  (7) 
will  be  maintained  and  preserved  in  the 
same  manner  as  records  required  under 
rule  31a-l(b)(l)  under  the  Act. 

8.  The  legal  and  compliance 
department  of  Goldman  Sachs  and  the 
Advisers  will  prepare  and  administer 
guidelines  for  personnel  of  Goldman 
Sachs  and  the  Advisers  to  make  certain 
that  transactions  conducted  pursuant  to 
the  order  comply  with  the  conditions 
set  forth  in  the  order  and  that  the  parties 
generally  maintain  arm's-length 
relationships.  In  the  training  of 
Goldman  Sachs'  personnel,  particular 
emphasis  will  be  placed  upon  the  fact 
that  the  Funds  are  to  receive  rates  as 
favorable  as  other  institutional 
purchasers  buying  the  same  quantities. 
The  legal  and  compliance  departments 
will  periodically  monitor  the  activities 
of  Goldman  Sachs  and  the  Advisers  to  - 
make  certain  that  the  conditions  set 
forth  in  the  order  are  adhered  to. 

9.  The  non-interested  Trustees  of  the 
Funds  will  approve,  periodically 
review,  and  update  as  necessary, 
guidelines  for  the  Funds  and  the 
Advisers  that  are  reasonably  designed  to 
make  certain  that  the  transactions 
conducted  pursuant  to  the  exemption 
comply  with  the  conditions  set  forth 
therein  and  that  the  above  procedures 
are  followed  in  all  respects.  The 
respective  non-interested  Trustees  will 
periodically  monitor  the  activities  of  the 
Funds  and  the  Advisers  in  this  regard  to 
ensure  that  these  goals  are  being 
accomplished. 

10.  The  Trustees  of  the  Trust, 
including  a  majority  of  the  non- 
interested  Trustees,  will  have  approved 
the  Fund's  participation  in  transaction 
conducted  pursuant  to  the  exemption 
and  determined  that  such  peirticipation 
by  the  Fund  is  the  best  interests  of  the 
Funds  and  its  shareholders.  The 
minutes  of  the  meeting  of  the  Board  of 
Trustees  at  which  this  approval  was 
given  must  reflect  in  detail  the  reasons 
for  the  Trustee's  determination.  The 
Trustees  will  review  no  less  frequentiy 
than  annually  the  Fund's  participation 
in  transactions  conducted  pursuant  to 
the  exemption  during  the  prior  year  and 
determine  whether  the  Fund's 
participation  in  such  transaction 
continues  to  be  in  the  best  interests  of 
the  Fund  and  its  shareholders.  Such 
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review  will  include  (but  not  be  limited) 
(a)  a  comparison  of  the  volume  of 
transactions  in  each  type  of  security 
conducted  pursuant  to  the  exemption  to 
the  market  presence  of  the  Dealer  in  the 
Market  for  Uiat  type  of  security,  which 
market  data  may  be  based  on  good  faith 
estimates  to  the  extent  that  current 
formal  data  is  not  reasonably  available, 
and  (b)  a  determination  that  the  Fimds 
are  maintaining  appropriate  trading 
relationships  with  other  sources  for 
each  type  of  security,  to  ensure  that 
there  are  appropriate  sources  for  the 
quotations  required  by  condition  3.  The 
minutes  of  the  meetings  of  the  Trustees 
of  the  Trust  at  which  these 
determinations  are  made  will  reflect  in 
detail  the  reasons  for  the  Trustees' 
determinations. 

For  the  Conunission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  01-2503  Filed  1-29-01;  8:45  am] 
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SECURfTIES  AND  EXCHANGE 
COMMISSION 

[RetMM  No.  34-43867;  Hie  No.  SR-CBOE- 
01-01] 

Self-Regulatory  Organizations;  Notice 
of  Rling  and  immediate  Effectiveness 
of  Proposed  Rule  Cttange  by  tfie 
Ctilcago  Board  Options  Exchange,  inc. 
Relating  to  a  Four  Monttt  Extension  to 
ttte  Pilot  Program  to  Eliminate  Position 
and  Exercise  Umits  for  SPX,  OEX,  and 
DJX  Options,  and  FLEX  Options 
Overlying  These  Indexes 

January  22,  2001. 

Pursuant  to  Section  19(b)(1)  of  the 
Seciuities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  January 
18,  2001,  the  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE"  or  "Exchange") 
filed  with  the  Seciuities  and  Exchange 
Conunission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  proposed  rule  change  has  been  filed 
by  the  CBOE  as  a  "non-controversial" 
rule  change  under  Rule  19b— 4(f)(6)  ^ 
tmder  the  Act.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  seeks  a  four  month 
extension  of  the  pilot  program  that 
provides  for  the  elimination  of  position 
and  exercise  limits  for  the  SScP  500 
Index  ("SPX"),  S&P  100  Index  ("OEX"), 
and  Dow  Jones  Industrial  Average 
("DJX")  index  options  as  well  as  for 
FLEX  options  overlying  these  indexes. 
The  text  of  the  proposed  rule  change  is 
available  at  the  Office  of  the  Secretary, 
CBOE  and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

On  January  22, 1999,  the  Commission 
approved  a  two-year  pilot  program 
("Pilot  Program")  that  allowed  for  the 
elimination  of  position  and  exercise 
limits  for  options  on  the  OEX,  SPX,  DJX 
as  well  as  for  FLEX  options  overlying 
these  indexes.^  The  pmpose  of  this 
proposed  rule  change  is  to  request  a 
fourth-month  extension  of  the  Pilot 
Program.^ 

The  Approval  Order  required  the 
Exchange  to  submit  a  report  to  the  ^ 

Commission  on  the  status  of  the  Pilot 
Program  so  that  the  Commission  could 
use  this  information  to  evaluate  any 
consequences  of  the  program  and  to 
determine  whether  to  approve  the 
elimination  of  position  and  exercise 
limits  for  these  products  on  a  permanent 
basis.6  The  CBOE  submitted  the 


required  report  to  the  Commission  on 
December  21,  2000.^  The  report 
indicates  that  during  the  review  period, 
CBOE  did  not  discover  any  instances 
where  an  account  maintained  an 
imusually  large  unhedged  position.  The 
data  from  the  report  foimd  that  only  12 
accounts  established  positions  in  excess 
of  10%  of  the  standard  limit  applicable 
to  each  index  at  the  time  the  Pilot 
Program  was  approved.  These  positions 
were  all  in  SPX  and  most  were 
established  by  firms  and  market  makers. 
All  of  the  accoimts  were  hedged, 
although  to  different  degrees.  Most 
important,  CBOE's  analysis  did  not 
discover  any  aberrations  caused  by  large 
tmhedged  positions  diuing  the  life  of 
the  Pilot  Program.  For  this  reason,  the 
Exchange  believes  that  its  experience 
with  the  Pilot  Program  has  been 
positive.  Accordingly,  CBOE  requests 
that  the  effectiveness  of  the  Pilot 
Program  be  extended  four  months. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)B  of  the  Act 
in  general  and  furthers  the  objectives  of 
Section  6(b)(5)5  in  particular  in  that  is 
it  designed  to  promote  just  and 
equitable  principles  of  trade  as  well  as 
to  protect  investors  and  the  public 
interest,  by  allowing  for  the  extension  of 
a  Pilot  Program  that  has  enable  more 
business  to  be  transacted  on  the 
exchanges  that  might  otherwise  have 
been  transacted  in  the  over  the  coimter 
("OTC")  market  without  the  benefit  of 
Exchange  transparency  and  the 
guarantee  of  The  Options  Clearing 
Corporation.  The  Exchange  also  believes 
that  the  proposed  rule  change  is 
consistent  with  section  llA  of  the  Act^° 
in  that  it  will  enhance  competition  by 
allowing  the  Exchange  to  compete  better 
with  the  OTC  market  in  options  and 
with  entities  not  subject  to  position 
limit  rules. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  represents  that  the 
proposed  rule  change  will  impose  no 
biuden  on  competition  that  is  not 


>  15  U.S.C.  78s(b)(l). 
»17Cni240.19b-4. 
'  17  CFR  240.19t>-4(f)(6). 


*  See  Securities  Exchange  Act  Release  No.  40969 
(January  22.  1999).  4  FR  49111  (February  1.  1999) 
(approving  SR-CBOE-99-23).  ("Approval  Order") 

^  By  sei>arate  filing,  CBOE  requests  permanent 
approval  of  the  Pilot  Program. 

*  In  the  Approval  Order,  the  Commission  stated: 
"CBOE  will  provide  the  Commission  with  a  report 
detailing  the  size  and  different  types  of  strategies 
employed  with  respect  to  positions  established  in 
those  classes  not  subject  to  position  limits.  In 
addition,  the  report  will  note  whether  any  problems 
resulted  due  to  the  no  limit  approach  and  any  other 


information  that  may  be  useful  in  evaluating  the 
effectiveness  of  the  pilot  program.  The  Commission 
expects  the  CBOE  will  take  prompt  action, 
including  timely  communication  with  the 
Commission  and  other  marketplace  self-regulatory 
organizations  responsible  for  oversight  of  trading  in 
component  stocks,  should  any  unanticipated 
adverse  market  effects  develop." 

'  Letter  from  Patricia  L.  Cemy,  Director,  Office  of 
Trading  Practices,  CBOE,  to  Elizabeth  King, 
Associate  Director,  Division  of  Market  Regulation 
("Division"),  SEC.  dated  December  21,  2000. 

» 15  U.S.C.  78f. 

» 15  U.S.C.  78f(bK5). 

»"  15  U.S.C  78k-l. 
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lecessary  or  appropriate  in  furtherance 
)f  the  purposes  of  the  Act. 

C  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  proposed  rule  change 
has  become  effective  pursuant  to 
Section  19(b)(3)(A)  of  the  Act"  and 
Rule  19b-4(fl(6)  thereunder^^  because 
the  proposed  rule  change  (1)  does  not 
significantly  affect  the  protection  of 
investors  or  the  public  interest;  (2)  does 
not  impose  any  significant  burden  on 
competition;  and  (3)  does  not  become 
operative  for  30  days  from  the  date  of 
filing,  or  such  shorter  time  that  the 
Commission  may  designate  if  consistent 
with  the  protection  of  investors  and  the 
public  interest."  At  any  time  within  60 
days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  nde  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  the  furtherance  of  the 
piuposes  of  the  Act.^* 

The  Exchange  has  requested  that  the 
rule  change  be  accelerated  to  become 
operative  on  January  22,  2001,  because 
such  action  will  allow  the  Exchange  to 
continue  the  Pilot  Program  without 
interruption  while  the  Commission 
determines  whether  to  approve  the  Pilot 
Program  on  a  permanent  basis.  The 
Commission  finds  that  accelerating  the 
operative  date  of  the  rule  change  to 
prevent  interruption  of  the  Pilot 
Program  is  consistent  with  the 
protection  of  investors  and  the  public 
interest,  and  thus  designates  January  22, 
2001  as  the  operative  date  of  this  filing. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 


"  15  U.S.C.  78s(b)(3)(A) 

"17  CFR  240.19b-4(f)(6).  For  purposes  only  of 
accelerating  the  operative  date  of  this  proposal,  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  15  U.S.C.  78c(f). 

"The  Commission  has  determined  to  waive  the 
requirement  that  CBOE  provide  the  Commission 
with  written  notice  of  its  intent  to  file  the  proposed 
rule  change  at  least  five  business  days  prior  to  the 
filing  date.  Telephone  conversation  between 
Patricia  Cemy.  Office  of  Trading  Practices,  CBOE, 
and  Sharon  L.  Lawson.  Senior  Special  Counsel, 
Division,  SEC,  on  January  12,  2001. 

"  15  U.S.C.  788(b)(3)(C). 


including  whether  the  proposed  rule 
change  is  consistent  with  tibe  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  irova  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-01-01  and  should  be 
submitted  by  February  20,  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  1* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  01-2505  Filed  1-29-01;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43876;  File  No.  SR-NASD- 
01-071 

Self-Regulatory  Organlzatlona;  Notice 
of  Filing  and  Immediate  Effecth^enesa 
of  Propoeed  Rule  Change  l}y  ttte 
National  Aasoclation  of  Securities 
Dealers,  Inc.  to  Establish  Minimum 
Quotation  increment  for  Securities 
Quoting  in  Decimals 

January  23,  2001 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,  2 
notice  is  hereby  given  that  on  January 
22,  2001,  the  National  Association  of 
Seciurities  Dealers,  Inc.  ("NASD"  or 
"Association"),  through  its  wholly 
owned  subsidiary.  The  Nasdaq  Stock 
Market,  Inc.  ("Nasdaq")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I,  II, 
and  m  below,  which  Items  have  been 
prepared  by  Nasdaq.  Nasdaq  filed  the 
proposal  pursuant  to  Section  19(b)(3)(A) 


•*  17  CFR  200.30-3(a)(12). 
>  15  U.S.C.  78s(b)(l). 
» 17  CFR  240.19b-*. 


of  the  Act,3  and  Rulel9b-4(f)(6) 
thereunder,*  which  renders  the  proposal 
effective  upon  filing  with  the 
Commission.^  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
bom  interest  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  proposes  to  amend  NASD 
Rule  4613,  "Character  of  Quotations,"  to 
adopt  a  $0.01  minimum  quotation 
increment  for  Nasdaq  securities  as 
previously  agreed  to  as  part  of  the 
Decimals  Implementation  Plan  for  the 
Equities  and  Options  Markets 
("Implementation  Plan"  or  "Plan") 
submitted  to  the  Commission  on  July 
24,  2000.  Because  this  proposal  simply 
implements  the  terms  and  conditions  of 
the  Implementation  Plan,  Nasdaq  has 
designated  this  proposal  as  non- 
controversial,  rendering  it  effective 
upon  filing  with  the  Commission. 
Nasdaq  asks  that  the  Commission  waive 
the  30-day  operative  waiting  period 
pursuant  to  SEC  Rule  19b-4(n(6)(iii).6 
Nasdaq  will  implement  this  rule  change 
on  March  12,  2001.  The  text  of  the 
proposed  rule  change  is  below. 
Proposed  new  language  is  in  italics. 
Proposed  deletions  are  in  brackets. 

4613.  Character  of  Quotations 

(a)  Two-Sided  Quotations 

(1)  No  Change. 

(A)  No  Change. 

(B)  No  Change. 

(C)  No  Change. 

(D)  Minimum  Price  Variation  for 
Decimal-based  Quotations 

The  minimum  quotation  increment 
for  securities  authorized  for  decimal 
pricing  as  part  of  the  SEC-approved 
Decimals  Implementation  Plan  for  the 
Equities  and  Options  Markets  shall  be 
$0.01.  Quotations  failing  to  meet  this 
standard  shall  be  rejected. 

(2)  No  Change. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  its  proposal 
and  discussed  any  comments  it  received 
regarding  the  proposal.  The  text  of  these 


MS  U.S.C.  78s(b)(3)(A). 

■•17CFR240.19b-4(f)(6). 

>  Nasdaq  asked,  and  the  Commission  agreed,  to 
waive  the  5-day  pre-filing  notice  requirement.  See 
Rule  19b-*(f)(6)(ui).  17  CFR  240.19b-»(f)(6Kiii). 

•17  CFR  240.19b-4(f)(6)(iu). 
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statements  may  be  examined  at  the 
places  specified  in  Item  IV  below. 
Nasdaq  has  prepared  summaries,  set 
forth  in  Sections  A,  B  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose  ■ 

On  July  25.  2000.  the  NASD,  jointly 
with  self-regulatory  organizations,^ 
submitted  to  the  Commission  the 
Implementation  Plan.  As  part  of  the 
Plan,  the  NASD  committed  to  establish 
a  minitniim  quotation  increment  of 
$0.01  for  Nasdaq  securities  trading  in 
decimals.  That  is,  Nasdaq  would  display 
and  disseminate  quotations  in  securities 
trading  in  decimal-based  increments  to 
two  places  beyond  the  decimal  point  (to 
the  penny).  This  proposed  rule  change 
establishes  the  $0.01  minimum  quote 
increment  for  Nasdaq  securities  that 
transition  firom  fractional  to  decimal 
pricing.  The  filing  also  informs  market 
participants  that  decimal  quotations 
submitted  to  Nasdaq  that  do  not 
comport  with  the  penny  minimum 
quotation  increment  standard  will  be 
rejected  by  Nasdaq  systems.  Nasdaq 
intends  to  impose  the  $0.01  minimum 
decimal  quotation  increment,  pursuant 
to  the  Plan's  phase-in  schedule, 
begiiuiing  March  12,  2001,  on  every 
Nasdaq  security  that  becomes 
authorized  for  decimal  trading  pursuant 
to  the  Plan. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposal  is 
consistent  with  the  provisions  of 
Section  15A(b)(6)  of  the  Act  '^  in  that  it 
is  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  and 
processing  information  with  respect  to, 
and  fadhtating  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
.  proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 


C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change  does  not: 

(i)  significantly  affect  the  protection  of 
investors  or  the  public  interest; 

(ii)  impose  any  significant  burden  on 
competition;  and 

(iii)  become  operative  for  30  days 
from  the  date  on  which  it  was  filed,  or 
such  shorter  time  as  the  Commission 
may  designate,  it  has  become  effective 
pursuant  to  Section  19(b)(3)(A)  of  the 
Acts  and  RiUe  19b-4(f)(6)  thereunder.^ 
At  any  time  within  60  days  of  the  filing 
of  the  proposed  rule  change,  the 
Commission  may  sununarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

Nasdaq  has  requested  that  the 
Commission  accelerate  the  operative 
date.  The  Commission  finds  good  cause 
to  waive  the  30-day  operative  waiting 
period,  because  such  designation  is 
consistent  with  the  protection  of 
investors  and  the  public  interest. 
Acceleration  of  the  operative  date  will 
allow  Nasdaq  to  begin  quoting  seciuities 
in  penny  increments  pursuant  to  the 
Implementation  Plan,  which  is  part  of 
the  industry-wide  conversion  to  decimal 
pricing.  For  these  reasons,  the 
Commission  finds  good  cause  to  waive 
both  the  5-day  pre-filing  requirement 
and  the  30-day  operative  waiting 
period.'" 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiunents  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary. 
Seciuities  and  Exchange  Commission, 
450  Fifth  Street.  NW..  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 


'15U.S.C78o-3(bM6). 


•15U.S.C78«(b)(3MA). 

•17  CFR  240.19b-4(f)(6). 

">  For  purposes  only  of  accelerating  the  operativa 
date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C  78c(f). 


nde  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-01-07  and  should  be 
submitted  by  February  20,  2001. 

For  the  Cominission,  l^  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  01-2506  Filed  1-29-^)1:  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43866;  File  No.  SR-Phlx- 
01-01] 

S«lf-R«gulatory  Organizations; 
Philadelphia  Stock  Exchange,  Inc.; 
Order  Granting  Accelerated  Approval 
of  Proposed  Rule  Change  Relating  to 
the  Dissemination  of  Options 
Quotations  With  Size 

January  22,  2001. 
I.  Introduction 

On  January  8,  2001,  the  Philadelphia 
Stock  Exchange.  Inc.  ("Exchange"  or 
"Phlx")  submitted  to  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),!  and  Rule  i9b-4  thereunder.z  a 
proposed  rule  change  seeking  to  amend 
Exchange  Options  Floor  Procedutre 
Advice  ("OFPA")  F-7,  Bids  and  Offers, 
to  state  that  the  size  of  any  bid  or  offer 
in  a  quotation  disseminated  by  the 
Exchange  shall  be  equal  to  the  AUTO- 
X  guarantee  for  the  quoted  option  and 
shall  be  firm,  except  that  the 
disseminated  size  of  bids  and  offers  of 
customer  limit  orders  shall  be  ten 
contracts  and  shall  be  firm,  regardless  of 
the  actual  size  of  such  orders.  Notice  of 
the  proposed  rule  change  appeared  in 
the  Federal  Register  on  January  18. 
2001.3  q^e  Commission  received  no 
comments  on  the  proposal.  This  order 


>i  17  CFR  200.30-3(a)(12). 
<  15  U.S.C.  78s(b)(l). 
» 17  CFR  240.196-4. 

>  See  Securities  Exchange  Act  Release  No.  43822 
(January  8,  2001),  66  FR  4864. 
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approves  the  proposed  rule  change  on 
an  accelerated  basis. 

n.  Description  of  the  Proposal 

The  Exchange  proposes  to  codify  its 
initial  program  for  the  dissemination  of 
options  quotations  with  size.  The 
Exchange  anticipates  that,  on  or  about 
January  22,  2001.  the  Options  Price  ' 
Reporting  Authority  ("OPRA")  will 
begin  to  support  the  dissemination  of 
options  quotations  that  include  the  size, 
or  the  number  of  contracts,  represented 
in  disseminated  bids  and  offers  on  the 
Exchange. 

Although,  the  Phlx  anticipates  that 
OPRA  will  have  the  necessary  systems 
capacity  to  accept  and  disseminate 
quotations  with  size  by  late  January 
2001 .  and  that  one  or  more  options 
exchanges  will  be  in  a  position  to 
disseminate  actual  quotation  size  at  the 
time,  the  Phlx  will  not  have  completed 
its  application  of  the  systems  changes 
necessary  to  permit  it  to  disseminate 
actual  quotation  size  for  a  number  of 
months. 

Therefore,  until  the  Exchange's 
systems  disseminate  actual  quotation 
size  on  a  quote-by-quote  basis,  the  Phbc 
proposes  to  establish  by  rule  and 
periodically  publish,*  on  its  web  site 
and  through  regulatory  circulars  to 
Exchange  members  and  member 
organizations,  the  quotation  size  for 
which  its  members'  quotations  are  firm 
as  required  by  Rule  llAcl-l(d){l)(i) 
under  the  Act.^ 

In  addition,  the  Exchange  proposes  to 
volimtarily  disseminate  to  OPRA  the 
applicable  automatic  execution  size 
guarantee  for  each  quoted  option,  except 
that  with  respect  to  customer  limit 
orders  the  Phlx  would  disseminate  a 
size  of  10  contracts,  regardless  of  the 
actual  size  of  the  customer  order.  In  all 
cases,  the  Phlx  would  be  firm  for  its 
disseminated  quotation  size  (without 
regard  to  whether  the  given  order  would 
be  eligible  for  automatic  execution  via 
the  Exchange's  automatic  execution 
feature.  AUTO-X).^ 


*On  November  17,  2000,  the  Commission 
amended  Rule  llAcl-1  ("Quote  R»ile")  under  the 
Act  to  require  options  exchanges  and  options 
market  makers  to  publish  firm  quotes.  The 
compliance  date  for  the  amended  Quote  Rule  is 
April  1,  2001.  See  Securities  Exchange  Act  Release 
No.  43591  (November  17,  2000),  65  FR  75439 
(December  1,2000). 

'Rule  llAcl-l(d)(l)(i)  under  the  Act.  17  CFR 
240.11Acl-l(d)(l)(i).  To  accommodate  the  bet  that 
the  options  markets  did  not  yet  disseminate  quotes 
with  size,  the  Commission  provided  an  alternative 
to  the  Quote  Rule,  as  applied  in  the  equity  markets, 
which  allows  options  markets  to  establish  by  rule 
and  periodically  publish  the  size  for  which  their 
quotations  will  be  firm. 

"In  the  event  that  certain  Phlx  specialist  firms  are 
able  to  develop  and  implement  proprietary  systems 
(called  "Specialized  Quote  Feeds"  or  "SQFs")  that 


Until  the  Phlx  has  completed  its 
application  of  the  systems  changes 
necessary  to  automatically  update  its 
quotation  size  on  a  continuous  basis,  the 
Phbc  believes  that  the  instant  proposal 
represents  a  vast  improvement  over  the 
current  system,  by  increasing 
transparency  and  providing  the  market 
place  vfith  considerably  more 
information  upon  which  to  base  order 
routing  decisions. 

Finally,  the  Phlx  expects  to  begin 
providing  quotations  with  actual  size  on 
a  floor-wide  basis  within  one  year.  The 
Exchange  represents  that  it  will 
imdertake  to  submit  a  further  proposed 
rule  change  when  the  Exchange  is  able 
to  disseminate  actual  size  associated 
with  its  options  quotes  and  customer 
limit  orders. 

The  Exchange  represents  that  the 
instant  proposed  nile  change  does  not 
affect  in  any  respect  the  Exchange's 
obligations  concerning  non-pubUc 
customer  orders.''  Further,  the  Exchange 
represents  that  prior  to  the  April  1.  2001 
mandatory  compliance  date  of  the 
amended  Quote  Rule,  the  Exchange  will 
establish  firm  quote  requirements  with 
respect  to  orders  received  from  broker- 
dealers,  as  required  by  the  amended 
Quote  Rule. 

m.  Discussion 

For  the  reasons  discussed  below,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the  Act 
and  the  rules  and  regulations  under  the 
Act  applicable  to  a  national  securities 
exchange.  In  particular,  the  Commission 
believes  the  proposed  rule  change  is 
consistent  with  the  requirements  of 
section  6(b)(5)  of  the  Act  *  that  the  rules 
of  an  exchange  be  designed  to  facilitate 
transactions  in  securities,  promote  just 
and  equitable  principals  of  trade, 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and 
protect  investors  and  the  public 
interest.  °  The  Commission  believes  that 
the  proposal  should  help  to  increase 
transparency  by  providing  more 
information  to  investors  in  a  readily 
accessible  manner.  In  addition,  the 
proposal  should  help  to  increase 


are  able  to  disseminate  actual  size  prior  to  the 
Exchange's  systems  disseminating  quotations  with 
actual  size  on  a  floor-wide  basis,  the  Phlx  would 
undertake  to  file  a  further  proposed  rule  change 
with  the  Commission  requesting  approval  to 
disseminate  actual  size  for  those  options  classes 
assigned  to  such  specialist  firms. 

'  See  Phlx  Rule  1015(b)  and  Options  Floor 
Procedure  Advice  A-1 1. 

•15U.S.C.  78f(b)(5). 

"  In  approving  this  proposed  rule  change,  the 
Commission  has  considered  the  proposal's  impact 
on  efficiency,  competition,  and  capital  formation. 
15  U.S.C.  78c(f). 


investor  confidence  in  transactions  on 
the  Exchange  by  providing  greater 
certainty  to  investors  by  ensuring  that 
quotes  made  by  market  participants  are 
firm  for  a  specified  number  of  contracts 
for  customer  orders. 

The  Commission  believes  that  the 
Exchange's  proposal  to  establish  by  nde 
and  periodically  publish  the  size  for 
their  best  bid  and  offer  in  each  options 
series  that  it  listed  on  the  Exchange  is 
consistent  with  the  amendments  to  the 
Quote  Rule  provided  that  the  Exchange 
establish  firm  quote  requirements  for 
orders  received  from  broker-dealers 
prior  to  April  1 ,  2001.  The  Commission 
notes  that  the  Exchange  represents  that 
is  will  periodically  publish  on  its  web 
site  and  through  regulatory  circidars  to 
Exchange  members  and  member 
organizations  the  size  for  which  its 
members'  quotations  must  be  firm. 
Further,  the  Commission  notes  that  the 
Exchange  intends  to  provide  quotations 
with  actual  size  on  a  floor-wide  basis 
within  one  year. 

Finally,  the  Commission,  pursuant  to 
section  19(b)(2)  of  the  Act,io  finds  good 
cause  for  approving  the  proposed  nde 
change  prior  to  the  thirtieth  day  after 
the  date  of  publication  of  notice  thereof 
in  the  Federal  Register.  The 
Commission  notes  that  the  Exchange 
anticipates  the  OPRA  may  begin  to 
support  the  dissemination  of  quotes 
with  size  as  soon  as  January  22,  2001. 
The  Commission  believes  that  granting 
accelerated  approval  to  this  proposal 
should  allow  investors  to  receive  more 
information  as  soon  as  that  information 
can  be  made  available  through  the 
OPRA  system.  Accordingly,  the 
Commission  finds  that  there  is  good 
cause,  consistent  with  section  19(b)(2) 
of  the  Act,"  to  approve  the  proposal  on 
an  accelerated  basis. 

IV.  Conclusion 

It  is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,'^  that  the 
proposed  rule  change  (SR-Phlx-01-01) 
is  approved  on  an  accelerated  basis. 

For  the  (Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  01-2504  Filed  1-29-01;  8:45  am] 

BtLLmO  CODE  aoift-oi-M 


'0 15  U.S.C.  78»(b)(2).     • 
"  15  U.S.C.  78s(b)(2). 
"  15  U.S.C.  78s(b)(2). 
"17  CFR  200.3O-(a)(12). 
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SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  (Msaster  #3317] 

State  of  Texas;  Declaration  of  Diaaster 
(Amendment  #1) 

In  accordance  with  a  notice  received 
from  the  Federal  Emergency 
Management  Agency,  dated  January  15, 
2001,  the  above-numbered  Declaration 
is  hereby  amended  to  establish  the 
incident  period  for  this  distister  as 
beginning  on  December  12,  2000  and 
continuing  through  January  15,  2001. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is 
March  9,  2001  and  for  economic  injury 
the  deadline  is  October  9,  2001. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  January  19,  2001. 
Heibert  L.  Mitchell, 

Associate  Administrator  for  Disaster 

Assistance. 

[FR  Doc.  01-2510  Filed  1-29-01;  8:45  am) 
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SMALL  BUSINESS  ADMINISTRATION 

Waehlngton,  D.C.  District  Advisory 
Council;  Public  Meeting 

The  U.S.  Small  Business 
Administration  Washington,  D.C. 
District  Advisory  Council,  located  in  the 
metropolitan  area  of  Washington,  DC, 
will  hold  a  public  meeting  from  9  a.m. — 
11  a.m.,  Thursday,  February  1,  2001,  at 
Creative  Associates,  Inc.,  5301 
Wisconsin  Avenue,  NW.,  Suite  700, 
Washington,  EXD,  to  discuss  such  matters 
as  may  be  presented  by  members,  staff 
of  the  U.S.  Small  Business 
Administration,  or  others  present. 

For  further  information,  write  or  call 
Anita  L.  Irving,  Public  Information 
Officer,  U.S.  Small  Business 
Administration,  1110  Vermont  Avenue, 
NW.,  Suite  900,  (P.O.  Box  34500), 
Washington.  DC  20043-4500;  telephone 
202-606-4000,  ext.  275. 

Sandra  Mont, 

Program  Analyst. 

[FR  Doc.  01-2582  Filed  1-29-01;  8:45  am) 
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DEPARTMENT  OF  STATE 

[Public  Notic*  #3543] 

Secretary  of  State's  Arms  Control  and 
Nonprollferation  Advisory  Board; 
Notice  of  Closed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act,  5 


U.S.C.  app  2  §  10(a)(2)  (1996),  the 
Secretary  of  State  announces  a  meeting 
of  the  Arms  Control  and 
Nonprollferation  Advisory  Board 
(ACNAB)  to  take  place  February  1-?, 
2001,  at  the  Department  of  State, 
Washington,  DC. 

Pursuant  to  section  10  (d)  of  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  app  2  §  10  (d)  (1996),  and  in 
accordance  with  Executive  Order  12958, 
in  the  interest  of  national  defense  and 
foreign  policy,  it  has  been  determined 
that  this  Board  meeting  will  be  closed 
to  the  public,  since  the  ACNAB 
members  will  be  reviewing  and 
discussing  classified  matters. 

The  purpose  of  this  Advisory  Board  is 
to  advise  the  President  and  the 
Secretary  of  State  on  scientific, 
technical,  and  policy  matters  affecting 
arms  control.  The  Board  will  review 
specific  arms  control  and 
nonprollferation  issues.  Members  will 
be  briefed  on  current  U.S.  policy  and 
issues  regarding  negotiations  such  as  the 
Convention  on  Conventional  Weapons 
and  the  Chemical  and  Biological 
Weapons  Convention. 

For  more  information  concerning  the 
meetings,  please  contact  Avis  T.  Bohlen, 
Assistant  Secretary,  Biueau  of  Arms 
Control,  at  (202)  647-9610. 

Dated:  January  25,  2001. 
Avis  T.  Bohlen, 

Assistant  Secretary,  Bureau  of  Arms  Control, 
Department  of  State. 

(FR  Doc.  01-2653  Filed  1-26-01;  2:34  pm] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

[AC  No.  120-XX] 

Proposed  Advisory  Circular  on  Parts 
121. 125.  and  135  and  Rightcrew 
Procedures  During  Taxi  Operations 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  availability  of 
proposed  Advisory  Circular  (AC)  for 
parts  121,  125,  and  135  Flightcrew 
Procedures  During  Taxi  Operations,  and 
request  for  comments. 

SUMMARY:  This  notice  announces  the 
availability  of  and  requests  comments 
on  a  proposed  AC  that  provides 
advisory  material  and  recommends  safe 
procedures,  standards,  and  practices 
relating  to  taxi  operation.  This  notice  is 
necessary  to  give  all  interested  persons 
the  opportunity  to  present  their  view  on 
the  proposed  AC. 


DATES:  Comments  must  be  received  on 
or  before  March  1,  2001. 
ADDRESSES:  Send  all  comments  on  the 
proposed  AC  to:  Federal  Aviation 
Administration,  Air  Transportation 
Division  (Attention  AFS-220),  800 
Independence  Avenue  SW., 
Washington,  DC  20591,  or  electronically 
to  Clayton.Hewitt@faa.gov.  Comments 
may  be  inspected  at  the  above  address 
between  9  a.m.  and  4  p.m.  weekdays, 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Clay 
Hewitt,  AFS-200.  at  the  address  above, 
by  e-mail  at  Clayton.Hewitt@faa.gov,  or 
telephone  at  (202)  267-9209. 
SUPPLEMENTARY  INFORMATION:. 

Comments  Invited 

The  proposed  AC  is  available  on  the 
FAA  Web  site  at  http://www.faa.gov/ 
avr/afs/acs/ac~idx.htm,  under  AC  No. 
120-XX.  A  copy  of  the  proposed  AC 
may  be  obtained  by  contacting  the 
person  named  above  under  FOR  FURTHER 
INFORMATION  CONTACT.  Interested 
persons  are  invited  to  comment  on  the 
proposed  AC  by  submitting  such  written 
data,  views,  or  arguments  as  they  may 
desire.  Please  identify  AC  120-XX,  parts 
121. 125.  and  135  Flightcrew 
Procedures  During  Taxi  Operations,  and 
submit  comments,  either  hard  copy  or 
electronically,  to  the  appropriate 
address  listed  above. 

Issued  in  Washington,  DC,  on  January  22, 
2001. 

L.  Nicholas.  Lacey. 
Director,  Flight  Standards  Service. 
[FR  Doc.  01-2558  Filed  1-29-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-2001-07] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR  part  11). 
this  notice  contains  a  summary  of 
certain  petitions  seeking  relief  fi'om 
specified  requirements  of  14  CFR. 
dispositions  of  certain  petitions 
previously  received,  and  corrections.  ' 
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The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  February  20,  2001. 
ADDRESSES:  Send  comments  on  any 
petitions  in  triplicate  to:  Federal 
Aviation  Administration,  Ofiice  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 

200),  Petition  Docket  No. ,  800 

Independence  Avenue,  SW.. 
Washington,  DC  20591. 
I  The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  die  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  {AGC-200),  Room  915G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 

Forest  Rawls  (202)  267-8033,  or 
Vanessa  Wilkins  (202)  267-6029  Office 
of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW.. 
Washington.  DC  20591. 

This  notice  is  published  pursuant  to 
§§11.85  and  11.91. 

Issued  in  Washington,  DC,  on  January  25, 
2001. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

\\DocketNo.:  29725. 

Petitioner:  Federal  Express 
Corporation. 

Section  of  the  FAR  Affected:  14  CFR 
121.417(c)(2)(i). 

Description  of  Relief  Sought:  To 
provide  relief  from  the  requirement  for 
each  flight  crewmember  to  perform 
certain  emergency  drills  and  operate 
certain  emergency  equipment  once 
every  24  months  during  recurrent 
training. 

Disposition  of  Petitions 

Docket  No.:  27802. 

Petitioner:  Richmor  Aviation,  Inc. 

Section  of  the  14  CFR  Affected:  14 
CFR  21.197(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Richmor  to 
receive  a  special  flight  permit  with 
continuing  authorization  to  conduct 
iarry  flights  on  aircraft  with  nine  or 
ewer  passenger  seats. 

Denial,  01/10/01.  Exemption  No.  7419 


Docket  No.:  298i9. 
,    Petitioner:  The  Boeing  Company. 

Section  of  the  14  CFR  Affected:  14 
CFR  21.325(b)(3). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Boeing  to  issue 
export  airworthiness  approvals  for  Gass 
n  and  Class  III  products  manufactured 
in  Japan  by  Jamco  Corporation  as  an 
approved  supplier  to  Boeing  imder 
Boeing's  PC  No.  700. 

Grant.  01/03/01.  Exemption  No.  7420 

Petition  for  Exemption 

Docief  No.:  29725. 

Petitioner:  Federal  Express 
Corporation. 

Regulations  Affected: 
§121.417(c)(2){i). 

Description  of  Petition:  To  provide 
relief  from  the  requirement  for  each 
flight  crewrmember  to  perform  certain 
emergency  drills  and  operate  certain 
emergency  equipment  once  every  24 
months  during  recurrent  training. 

[FR  Doc.  01-2557  Filed  1-29-01;  8:45  am) 
BHJJNG  COM  4910-13-41 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Dockat  No.  33992] 

Iowa  Railroad  Historical  Society  dJbfa 
Boone  &  Scenic  Railroad— Acquisition 
and  Operation  Exemption — Union 
Pacific  Railroad  Company 

Iowa  Railroad  Historical  Society 
(IRHS) »  d/b/a  Boone  &  Scenic  Raihoad 
(BSVY),  a  noncarrier,  has  filed  a  verified 
notice  of  exemption  imder  49  CFR 
1150.312  to  acquire  the  right-of-way  and 
operating  assets  of  the  Union  Pacific 
Railroad  Company  (UP)  from  milepost 
42.57  to  milepost  44.23,  in  Boone 
County,  Iowa,  a  distance  of 
approximately  1.66  route  miles.^ 

According  to  the  verified  notice  of 
exemption,  BSVY  will  operate  the  rail 
line  as  a  "handling  carrier,"  with  UP 
performing  all  revenue  accounting  of  its 
line  hauls  and  paying  BSVY  a  division 


'  IRHS  is  ah  operating,  nonprofit  railroad 
museum.  It  currently  operates  over  1 1  miles  of  track 
carrying  approximately  45,000  passengers  per  year. 

^  The  notice  appears  to  invoke  the  class 
exempUon  from  49  U.S.C.  10901  at  49  CFR  1150.31. 
While  the  notice  cites  49  U.S.C.  10902  rather  than 
49  U.S.C  10901,  all  references  in  the  notice  suggest 
that  the  transaction  is  proposed  for  exemption  from 
the  requirements  of  49  U.S.C.  10901. 

^  The  acquisition  will  take  place  by  donation 
contract  and  a  donative  quitclaim  deed.  The  right- 
of-way  being  acquired  by  IRHS  is  the  only 
remaining  right-of-way  from  the  old  Fort  Dodge. 
Des  Moines  and  Southern  Railway  (FDDMS). 
Consummation  of  this  transaction  will  enable  IRHS 
to  complete  the  acquisition  of  the  remaining 
FDDMS  line. 


from  the  revenues  collected.  The 
transaction  is  scheduled  to  be 
consummated  on  or  after  January  31, 
2001.« 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33992,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Fenner 
Stevenson,  P.O.  Box  603,  Boone,  lA 
50036. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided:  January  22,  2001. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

[FR  Doc.  01-2485  Filed  1-29-01;  8:45  ami 
BILLMQ  COOe  4t1S-00-P 


DEPARTMENT  OF  THE  TREASURY 

SutNnlssion  for  0MB  Review; 
Comment  Request 

January  23,  2001. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasiuy,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220.    - 
DATES:  Written  comments  should  be 
received  on  or  before  March  1 ,  2001  to 
be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMR  Number:  1545-0742. 
Regulation  Project  Number:  EE-111- 
80  (TD  8019)  Final. 
Type  of  Review:  Extension. 


*  As  part  of  this  transaction,  BSVY  indicates  that 
it  is  also  requesting  to  assimie  the  common  carrier 
obligation  on  the  track  it  now  owns  between 
milepost  41.0  and  42.57. 
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Title:  Public  Inspection  of  Exempt 
Organization  Returns. 

Description:  Section  6104(b) 
authorizes  the  Internal  Revenue  Service 
to  make  available  to  the  public  the 
returns  required  to  be  filed  by  exempt 
organizations.  The  information 
requested  in  Treasury  Regulations 
§  301.6104(b)-l(b)(4)  is  necessary  in 
order  for  the  Service  not  to  disclose 
confidential  business  information 
furnished  by  businesses  which 
contribute  to  exempt  black  lung  trusts. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Niunber  of  Respondents: 
22. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden:  22 
hours. 

OMB  Number:  1545-1566. 

Notice  Number:  Notice  97-66. 

Type  of  Review:  Extension. 

Title:  Certain  Payments  Made 
Pursiiant  to  a  Securities  Lending 
Transaction. 

Description:  Notice  97-66  modifies 
final  regulations  which  are  effective 
November  14, 1997.  The  Notice  relaxes 
the  statement  requirement  with  respect 
to  substitute  interest  payments  relating 
to  securities  loans  and  repurchased 
transactions.  It  also  provides  a 
withholding  mechanism  to  eliminate 
excessive  withholding  on  multiple 
payments  in  a  chain  of  substitute 
dividend  payments. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
377,5000. 

Estimated  Burden  Hours  Per 
Respondent:  10  minutes. 

Frequency  of  Response:  Other  (once). 

Estimated  Total  Reporting  Burden: 
61,750  hours. 

OMB  Number:  1545-1588. 

Regulation  Project  Number:  REG- 
209682-94  (Final). 

Type  of  Review:  Extension. 

Title:  Adjustments  Following  Sales  of 
Partnership  Interests. 

Description:  Partnerships,  with  a 
section  754  election  in  efiect,  are 
required  to  adjust  the  basis  of 
partnership  property  following  certain 
transfers  of  partoership  interests.  The 
proposed  regulations  require  the 
partnership  to  attach  a  statement  to  its 
partnership  return  indicating  the 
adjustment  and  how  it  was  allocated 
among  the  partnership  property. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  226,000. 


Estimated  Burden  Hours  Per 
Respondent/Recordkeepers:  4  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  904,000  hours. 

Clearance  Officer:  Garrick  Shear. 
Internal  Revenue  Service  Room  5244, 
1111  Constitution  Avenue,  NW, 
Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Himt, 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Mary  A.  Able, 

Departmental  Reports.  Management  Officer. 
[PR  Doc.  01-2498  Filed  1-29-01;  8:45  am] 
MLUNQ  COOe  «3(M>1-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

pjt-213-76] 

Propoaed  Collection;  Comment 
Requeat  for  Regulation  Pro|ect 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTKW:  Notice  and  request  for 

commfflits. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  LR-2 13-76  (TD 
8095),  Estate  and  Gift  Taxes;  Qualified 
Disclaimers  of  Property  (Section 
25.2518-2(b)). 

DATES:  Written  comments  should  be 
received  on  or  before  April  2,  2001  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulation  should  be 
directed  to  Martha  R.  Brinson,  (202) 
622-3869.  Internal  Revenue  Service, 
room  5244, 1111  Constitution  Avenue 
NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Estate  and  Gift  Taxes;  Qualified 
Disclaimers  of  Property. 

OhfB  Number:  1545-0959. 


Regulation  Project  Number:  LR-2 13- 
76. 

Abstract:  Internal  Revenue  Code 
section  2518  allows  a  person  to  disclaim 
an  interest  in  property  received  by  gift 
or  inheritance.  The  interest  is  treated  as 
if  the  disclaimant  never  received  or 
transferred  such  interest  for  Federal  gift 
tax  purposes.  A  qualified  disclaimer 
must  be  in  writing  and  delivered  to  the 
transferor  or  trustee. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
2,000. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Estimated  Total  Aimual  Burden 
Hours:  1,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  19,  2001. 
Garrick  R.  Shear. 

IRS  Reports  Clearance  Officer. 

[PR  Doc.  01-2490  Filed  1-29-01:  8:45  am] 

BNJJNOCOOE  4a3(M>1-P 
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DEPARTiMENT  OF  THE  TREASURY 

Internal  Revenue  Servicer 
ILR-209-76] 

Propoaed  Collection;  Comment 
Requeat  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasmy. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  CurrenUy,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  LR-209-76  (TD 
7941),  Special  Lien  for  Estate  Taxes 
Deferred  Under  Section  6166  or  6166A 
(Section  301.6324A-1). 
DATES:  Written  comments  should  be 
received  on  or  before  April  2,  2001  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulation  should  be 
directed  to'Mai^  R.  Brinson,  (202) 
622-3869,  Internal  Revenue  Service, 
room  5244,  1111  Constitution  Avenue 
NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Special  Lien  for  Estate  Taxes 
Deferred  Under  Section  6166  or  6166A. 

OMB  Number:  1545-0757. 

Regulation  Project  Number:  LR-209- 
76. 

Abstract:  Internal  Revenue  Code 
section  6324A  permits  the  executor  of  a 
decedent's  estate  to  elect  a  lien  on 
section  6166  property  in  favor  of  the 
United  States  in  lieu  of  a  bond  or 
personal  liability  if  an  election  imder 
section  6166  was  made  and  the  executor 
files  an  agreement  under  section 
6324A(c).  This  regulation  clarifies  the 
procedures  for  complying  with  the 
statutory  requirements. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households,  and  business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
34,600. 


Estimated  Time  Per  Respondent:  15 
minutes. 

Estimated  Total  Aimual  Burden 
Hours:  8,650. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments: 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  19,  2001. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
(FR  Doc.  01-2491  Filed  1-29-01;  8:45  am) 

BNJJNG  CODE  4«30-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Propoaed  Collection;  Comment 
Requeat  for  Forma  8038, 8038-0,  and 
803a-GC 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 


opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Cun«ntly.  the  IRS  is 
soliciting  comments  concerning  Forms 
8038,  Information  Return  for  Tax- 
Exempt  Private  Activity  Bond  Issues, 
8038-G,  Information  Return  for  Tax- 
Exempt  Governmental  Obligations,  and 
8038-GC,  Information  Return  for  Small 
Tax-Exempt  Governmental  Bond  Issues, 
Leases,  and  Installment  Sales. 
DATES:  Written  comments  should  be 
received  on  or  before  April  2,  2001  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  forms  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Information  Return  for  Tax- 
Exempt  Private  Activity  Bond  Issues 
(Form  8038),  Information  Retxim  for 
Tax-Exempt  Governmental  Obligations 
(Form  8038-G),  and  Information  Return 
for  Small  Tax-Exempt  Governmental 
Bond  Issues,  Leases  and  Installment 
Sales  (Form  8038-GC). 

OMB  Number:  1545-0720. 

Fonn  Number:  8038,  8038-G,  and 
8038-GC. 

Abstract:  Issuers  of  state  or  local 
bonds  must  comply  with  certain 
information  reporting  requirements 
contained  in  Internal  Revenue  Code 
section  149  to  qualify  for  tax  exemption. 
The  information  must  be  reported  by  the 
issuers  about  bonds  issued  by  them 
during  each  preceding  calendar  quarter. 
Forms  8038,  8038-G,  and  8038-GC  are 
used  to  provide  the  IRS  with  the 
information  required  by  Code  section 
149  and  to  monitor  the  requirements  of 
Code  sections  141  through  150. 

Current  Actions:  There  are  no  changes 
being  made  to  the  forms  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  State,  local  or  tribal 
governments  and  not-for-profit 
institutions. 

Estimated  Number  of  Respondents: 
14,500. 

Estimated  Time  Per  Respondent:  17 
hr.,  39niin. 

Estimated  Total  Arwual  Burden 
Hours:  255,671. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 
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An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  0MB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  sunmiarized  and/or 
included  in  the  request  for  0MB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  22,  2001. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
(FR  Doc.  01-2492  Filed  1-29-01;  8:45  am) 

BNJJNQ  COOE  4S30-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Propoaed  Collection;  Comment 
Request  for  Publication  1345 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
ahd/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning 


Publication  1345,  Handbook  for 
Authorized  IRS  e-file  Providers. 
DATES:  Written  comments  should  be 
received  on  or  before  April  2,  2001  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  publication  should  be 
directed  to  Carol  Savage,  (202)  622- 
3945,.  Internal  Revenue  Service,  room 
5242, 1111  Constitution  Avenue  NW., 
Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Publication  1345,  Handbook  for 
Authorized  IRS  e-file  Providers. 

OMB  Number:  1545-1708. 

Publication  Number:  1345. 

Abstract:  Publication  1345  informs 
those  who  participate  in  the  IRS  e-file 
Program  for  Individual  Income  Tax 
Returns  of  their  obligations  to  the 
Internal  Revenue  Service,  taxpayers, 
and  other  participants. 

Current  Actions:  There  are  no  changes 
being  made  to  the  publication  at  this 
time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
90,000. 

Estimated  Time  Per  Respondent:  32 
hours,  30  minutes. 

Estimated  Total  Annual  Burden 
Hours:  2,924,627. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 


of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  23,  2001. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
(FR  Doc.  01-2493  Filed  1-29-01;  8:45  am] 

BHJJNQ  CODE  483(MI1-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

Submission  for  OIMB  Review; 
Comment  Request 

January  23,  2001. 

The  Office  of  Thrift  Supervision 
(OTS)  has  submitted  the  following 
public  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995,  Public  Law  104- 
13.  Interested  persons  may  obtain  copies 
of  the  submission(s)  by  calling  the  OTS 
Clearance  Officer  listed.  Send  comments 
regarding  this  information  collection  to 
the  OMB  reviewer  listed  and  to  the  OTS 
Clearance  Officer,  Office  of  Thrift 
Supervision,  1700  G  Street,  NW., 
Washington,  DC  20552. 
DATES:  Submit  written  comments  on  or 
before  March  1,  2001, 

OMB  Number;  1550-0075. 

Fonn  Number:  Not  applicable. 

Type  of  Review:  Regular. 

Title:  Loans  to  Executive  Officers, 
Directors  and  Principal  Shareholders  of 
Savings  Associations. 

Description:  The  regulation  requires 
savings  association  to  maintain  detailed 
records  of  their  extensions  of  credit  to 
executive  officers,  directors,  and 
principal  shareholders.  The  regulation 
also  requires  that  savings  associations 
report  to  the  OTS  all  loans  to  executives 
and  disclose  the  amount  of  its 
extensions  of  credit  following  a  written 
request  from  the  public.  Indebtedness  to 
correspondent  banks  must  also  be 
disclosed  to  the  board  of  directors  and 
made  available  for  OTS  review  dxuing 
examinations. 

Respondents:  Savings  and  Loan 
Associations  and  Savinjgs  Banks. 

Estimated  Number  of  Responses: 
1,084. 

Estimated  Burden  Hours  Per 
Response:  11  hours. 


Frequency  of  Response:  Quarterly. 

Estimated  Total  Reporting  Burden: 
11,924  hours. 

Clearance  Officer:  Ralph  E.  Maxwell, 
202)  906-7740,  Office  of  Thrift 
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Supervision,  1700  G  Street,  NW.,  Budget,  Room  10202,  New  Executive 

Washington,  DC  20552.  Office  Building,  Washington,  DC  20503. 

OMB  Reviewer:  Alexander  Himt,  (202)     John  E.  Werner 
395-7860,  Office  of  Management  and  oiiBctor.  InformaUon  6r  Management 

Services. 

[FR  Doc.  01-2507  Filed  1-29-01;  8:45  am) 
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FEDERAL  HOUSING  RNANCE  BOARD 

12  CFR  Parts  915,  917,  925,  930, 931, 
932,933,956.966 

[No.  2000-46] 

RIN  3069-AB01 

Capital  Requirefnonts  for  Federal 
Home  Loan  Banks 

agency:  Federal  Housing  Finance 

Board. 

ACTXM:  Final  rule. 

summary:  The  Federal  Housing  Finance 
Board  (Finance  Board)  is  amending  its 
regulations  to  implement  a  new  capital 
struct\ire  for  the  Federal  Home  Loan 
Banks  (Banks),  as  required  by  the 
Gramm-Leach-Bliley  Act.  The  final  rule 
establishes  risk-based  and  leverage 
capital  requirements  for  the  Banks.  It 
also  addresses  the  different  classes  of 
stock  that  a  Bank  may  issue,  the  rights 
and  preferences  that  may  be  associated 
with  each  class  of  stock,  and  the  capital 
plans  that  each  Bank  must  submit  for 
Finance  Board  approval. 
EFFECTIVE  DATE:  The  final  rule  is 
effective  on  March  1,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  L.  Bothwell.  Managing  Director 
and  Chief  Economist,  (202)  40»-2821; 
Scott  L.  Smith.  Acting  Director,  (202) 
408-2991;  Ellen  Hancock,  Senior 
Financial  Analyst,  (202)  408-2906;  or 
Jiilie  Paller,  Senior  Financial  Analyst, 
(202)  408-2842,  Office  of  Policy, 
Research  and  Analysis;  or  Deborah  F. 
Silberman,  General  Counsel,  (202)  408- 
2570;  Neil  R.  Crowley,  Deputy  General 
Counsel,  (202)  408-2990;  Sharon  B. 
Like,  Senior  Attorney-Advisor,  (202) 
408-2930;  or  Thomas  E.  Joseph, 
Attorney-Advisor,  (202)  408-2512, 
Office  of  General  Coimsel,  Federal 
Housing  Finance  Board,  1777  F  Street, 
N.W.,  Washington,  D.C.  20006. 
SUPPLEMENTARY  INFORMATKWI: 

I.  Statutory  and  Regulatory  Background 

A.  The  Bank  System 

The  twelve  Banks  are 
instrumentahties  of  the  United  States 
organized  under  the  authority  of  the 
Federal  Home  Loan  Bank  Act  (Bank 
Act).  12  U.S.C.  1423. 1432(a),  as 
amended.  The  Banks  are  "government 
sponsored  enterprises"  (GSE),  i.e., 
federally  chartered  but  privately  owned 
institutions  created  by  Congress  to 
support  the  financing  of  housing  and 
community  lending  by  their  members. 
See  12  U.S.C.  1422a(a)(3)(B)(ii),  1430(i), 
(j)(10)  (1994).  By  virtue  of  their  GSE 
statiis,  the  Banks  are  able  to  borrow  in 
the  capital  markets  at  favorable  rates. 


The  Banks  then  pass  along  that  funding 
advantage  to  their  members — and 
ultimately  to  consumers — by  providing 
advances  (secured  loans)  and  other 
financial  services  to  their  members 
(principally,  depository  institutions)  at 
rates  that  the  members  generally  could 
not  obtain  elsewhere. 

The  Banks  also  are  cooperatives, 
meaning  that  only  their  members  may 
own  the  capital  stock  and  share  in  the 
profits  of  the  Banks  and  only  their 
members,  and  certain  eligible  associates 
(such  as  state  housing  finance  agencies), 
may  borrow  bom  or  use  the  other 
products  and  services  provided  by  the 
Banks.  12  U.S.C.  1426, 1430(a),  1430b, 
as  amended.  An  institution  that  is 
eligible  may  become  a  member  of  a 
Bank  if  it  satisfies  certain  statutory 
criteria  and  piuchases  a  specified 
amount  of  the  Bank's  capital  stock.  12 
U.S.C.  1424, 1426  (1994).  Together  with 
the  Office  of  Finance,  the  twelve  Banks 
comprise  the  Bank  System,  which 
operates  under  the  supervision  of  the 
Finance  Board,  an  independent  agency 
in  the  executive  branch  of  the  U.S. 
government.  The  primary  duty  of  the 
Finance  Board  is  to  ensure  that  the 
Banks  opwate  in  a  financially  safe  and 
sound  manner;  consistent  with  that  duty 
the  Finance  Board  is  required  to 
supervise  the  Banks,  ensiu^e  that  they 
carry  out  their  housing  finance  mission, 
and  ensure  that  they  remain  adequately 
capitalized  and  able  to  raise  funds  in  the 
capital  markets.  12  U.S.C. 
1422a(a)(3)(A),  (B)  (1994). 

B.  Federal  Home  Loan  Bank  Capital 
Structure 

Since  its  enactment  in  1932,  section  6 
of  the  Bank  Act  has  provided  for  a 
"subscription"  capital  structiire  for  the 
Banks.  Under  that  structure,  the  amount 
of  capital  stock  that  each  Bank  issued 
was  determined  by  a  statutory  formida 
that  dictated  how  much  Bank  stock  each 
member  must  purchase.  In  accordance 
with  that  formula,  each  member  was 
required  to  purchase  Bank  stock  in  an 
amoimt  equal  to  one  percent  of  the 
member's  total  mortgage  assets  or  five 
percent  of  the  advances  outstanding  to 
the  member,  whichever  was  greater.  A 
principal  shortcoming  of  the 
subscription  capital  structiire  was  that 
the  amoimt  of  capital  maintained  by 
each  Bank  bore  little  relation  to  the  risks 
inherent  in  the  assets  and  liabilities  of 
the  Bank. 

With  the  enactment  of  the  Gramm- 
Leach-Bliley  Act,  Pub.  Law  No.  106- 
102,  133  Stat.  1338  (Nov.  12, 1999)  (GLB 
Act),  the  Congress  amended  section  6 
the  Bank  Act  in  its  entirety,  replacing 
the  subscription  capital  provisions  with 
risk-based  and  leverage  capital 


requirements  that  are  similar  to  those 
applicable  to  depository  institutions  and 
to  the  other  housing  GSEs.  The  GLB  Act 
mandated  that  the  Finance  Board  issue 
regulations  prescribing  uniform  capital 
standards  applicable  to  each  Bank  in 
accordance  with  the  provisions  of  the 
GLB  Act.  When  the  Finance  Board's 
regulations  are  implemented,  each  Bank 
will  be  required  to  maintain  permanent 
capital  and  total  capital  in  amounts  that 
are  sufficient  for  the  Bank  to  comply 
with  the  minimiun  risk-based  and 
leverage  capital  requirements, 
respectively,  established  by  the  GLB 
Act. 

The  GLB  Act  requires  each  Bank  to 
maintain  "permanent  capital"  in  an 
amount  that  is  sufficient  to  meet  the 
credit  risk  and  market  risk  to  which  the 
Bank  is  subject,  with  the  market  risk 
being  based  on  a  stress  test  established 
by  the  Finance  Board  that  tests  for 
changes  in  certain  specified  market 
variables.  Permanent  capital  is  defined 
by  statute  to  include  the  amounts  paid- 
in  for  Class  B  stock  plus  the  retained 
earnings  of  the  Bank,  with  retained 
earnings  being  determined  in 
accordance  with  generally  accepted 
accounting  principles  (GAAP). 

The  GLB  Act  also  requires  each  Bank 
to  maintain  "total  capital"  in  amounts 
that  are  sufficient  to  comply  with  a 
miniTPiim  leverage  requirement.  Total 
capital  is  defined  by  the  GLB  Act  to 
include  a  Bank's  permanent  capital, 
plus  the  amounts  paid-in  by  the 
members  for  Class  A  stock,  any  general 
loss  allowance  (if  consistent  with  GAAP 
and  not  established  for  specific  assets), 
and  other  amounts  from  soiuces 
determined  by  the  Finance  Board  as 
available  to  absorb  losses.  When 
measured  by  weighting  the  amount 
p^d-in  for  Class  B  stock  and  the 
retained  earnings  by  a  factor  of  1.5,  each 
Bank  must  maintain  a  ratio  of  total 
capital  to  total  assets  of  at  least  5 
percent.  When  measured  on  an 
unweighted  basis,  each  Bank  must 
maintain  a  ratio  of  total  capital  to  total 
assets  of  at  least  4  percent. 

The  GLB  Act  further  requires  the 
capital  regulations  issued  by  the 
Finance  Board  to  address  a  niunber  of 
other  matters,  such  as  the  classes  of 
stock  that  a  Bank  may  issue,  the  rights, 
terms,  and  preferences  that  may  be 
established  for  each  class,  the  issuance, 
transfer,  and  redemption  of  Bank  stock, 
and  the  liquidation  of  claims  against  a 
withdrawing  member.  The  rules  must 
permit  each  Bank  to  issue  either  Class 
A  or  Class  B  stock,  or  both,  with  the 
board  of  directors  of  each  Bank  to 
determine  the  rights,  terms,  and 
preferences  for  each  class.  Both  Class  A 
and  Class  B  stock  may  be  issued  only  to 
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and  held  only  by  members  of  the  Bank, 
and  the  regulations  are  to  provide  the 
manner  in  which  the  stock  may  be  sold, 
transferred,  redeemed,  or  repurchased. 
The  rules  also  must  address  the  maimer 
in  which  a  Bank  is  to  liquidate  any 
claims  against  its  members. 

The  GLB  Act  separately  establishes  a 
niimber  of  other  capital-related 
requirements,  which  pertain  to  matters 
such  as  the  termination  of  an 
institution's  Bank  membership,  the 
ability  of  a  Bank  to  repurchase  excess 
stock  held  by  a  member  (i.e.,  stock  that 
is  in  excess  of  the  minimiim  stock 
investment  that  each  member  is 
required  to  hold),  restrictions  on  the 
ability  of  a  Bank  to  redeem  stock  when 
its  capital  is  impaired,  restrictions  on 
leadmission  to  membership  after 
withdrawing,  and  the  ownership  of  the 
retained  earnings  by  the  Class  B 
stockholders. 

Within  270  days  after  the  publication 
of  this  final  capital  rule,  the  GLB  Act 
requires  the  board  of  directors  of  each 
Bank  to  submit  for  Finance  Board 
approval  a  capital  plan  that  the  board 
determines  is  best  suited  for  the  Bank 
and  its  members.  Subsequent 
amendments  to  an  approved  capital 
plan  also  must  be  approved  in  advance 
by  the  Finance  Board.  The  GLB  Act 
requires  the  plan  to  include  certain 
provisions,  requires  that  it  be  consistent 
with  the  regulations  adopted  by  the 
Finance  Board,  and  that  when 
implemented  it  must  provide  the  Bank 
with  sufficient  capital  to  meet  both  the 
leverage  and  risk-based  capital 
requirements.  Each  plan  also  must 
include  certain  provisions  specified  by 
the  GLB  Act.  Those  provisions  relate  to 
the  minimimi  investment  required  of 
each  member  in  order  for  the  Bank  to 
meet  its  regulatory  capital  requirements, 
the  effective  date  of  the  plan  and  the 
length  of  any  transition  period,  the 
classes  of  stock  to  be  offered  by  the 
Bank  and  the  rights,  terms,  and 
preferences  associated  with  each  class, 
the  transferability  of  the  Bank  stock,  the 
disposition  of  Bank  stock  held  by 
institutions  that  withdraw  from 
membership,  and  review  of  the  plan  by 
an  independent  accoimtant  and  a  credit 
ratings  agency.  Those  provisions  are  the 
minimum  required  by  the  GLB  Act;  the 
Finance  Board  may  require  that  other 
provisions  be  included  in  each  plan, 
and  the  Banks  as  well  may  include  other 
provisions  in  their  plans,  provided  they 
are  consistent  with  the  Bank  Act  and  the 
regulations  of  the  Finance  Board. 

C.  Federal  Home  Loan  Bank  Stock 

Section  6  of  the  Bank  Act,  as  in  effect 
prior  to  the  GLB  Act,  authorized  the 
Banks  to  issue  stock,  specified  the 


characteristics  of  the  stock,  and 
addressed  the  manner  in  which  the 
stock  could  be  issued,  transferred,  and 
redeemed.  12  U.S.C.  1426  (1994).  Since 
the  establishment  of  the  Bank  System  in 
1932,  each  of  the  Banks  has  been 
authorized  to  issue  a  single  class  of 
stock,  which  could  be  issued  and 
redeemed  only  at  its  statutory  par  value 
of  $100  per  share.  An  institution 
becoming  a  Bank  member  was  required 
to  subscribe  for  a  certain  minimum 
amount  of  the  Bank's  stock,  for  which 
it  was  required  to  pay  in  full  and  in  cash 
at  the  time  of  its  application.  > 

The  amoimt  of  the  initial  stock 
subscription  required  for  membership 
was  the  greater  of  $500, 1.0  percent  of 
the  member's  mortgage  assets,  or  0.3 
percent  of  the  member's  total  assets.^  12 
U.S.C.  1426(b),  1430(e)  (1994).  If  a 
member  were  to  borrow  from  its  Bank, 
the  amount  of  Bank  stock  it  was 
required  to  own  could  not  be  less  than 
5.0  percent  of  the  amount  of  Bank 
advances  outstanding  to  the  member. 
Each  Bank  was  required  to  adjust  the 
minimum  stock  investment  required  of 
each,  member,  as  of  December  31st  of 
each  year,  so  that  each  member  would 
own  at  least  the  required  miniiniiTn 
amount  of  Bank  stock,  based  on  a 
percentage  of  either  its  assets  or 
advances,  whichever  amount  was 
higher.  Each  Bank  had  the  discretion  to 
retire  any  "excess"  stock  held  by  a 
member,  i.e.,  stock  in  excess  of  the 
minimum  required  for  that  member, 
upon  the  application  of  the  member. 
Once  issued,  the  stock  of  a  Bank  could 
be  transferred  only  between  the  member 
and  the  Bank  or,  with  the  approval  of 
the  Finance  Board,  from  one  member  to 


'  A  member  also  was  allowed  to  purchase  the 
stock  in  installments,  under  which  it  would  pay 
one-quarter  of  the  full  amount  at  the  time  of 
application,  and  the  remainder  in  three  installments 
over  the  following  12  months.  12  U.S.C.  1426(c) 
(1994). 

^  The  Bank  Act  referred  to  a  member's  "aggregate 
unpaid  loan  principal,"  which  the  Finance  Board 
has  defined  to  include  a  variety  of  mortgage  assets, 
such  as  home  mortgage  loans,  combination  loans, 
and  mortgage  pass-through  securities.  12  U.S.C. 
1426(b)(1)  (1994);  65  FR  8253  (Feb.  18.  2000),  12 
CFR  925.1.  For  purposes  of  applying  the  1.0  percent 
of  mortgage  assets  test,  the  Bank  Act  also 
established  a  statutory  presumption  that  each 
member  had  at  least  30  percent  of  its  assets  in 
mortgage  related  instruments.  12  U.S.C.  1430(e)(3) 
(1994).  The  effect  of  the  presumption  was  that 
commercial  banks  (which  typically  have  a  lower 
percentage  of  their  assets  in  mortgage  related 
instruments  than  do  savings  associations)  were 
required  to  maintain  a  minimum  investment  equal 
to  the  greater  of  1.0  percent  of  mortgage  assets,  0.3 
percent  of  total  assets,  or  5.0  percent  of  outstanding 
advances.  Separately,  a  member  that  was  not  a 
"qualified  thrift  lender"  (QTL),  i.e.,  an  institution 
with  less  than  65  percent  of  its  assets  in  certain 
mortgage  related  instruments,  was  subject  to  a 
higher  "percentage  of  advances"  requirement, 
which  varied  inversely  with  its  QTL  ratio. 


another  member  or  to  an  institution  in 
the  process  of  becoming  a  member.  The 
Bank  Act  required  that  all  stock  issued 
by  a  Bank  share  in  dividends  equally 
and  without  preference.  The  Bank  Act 
also  allowed  any  member,  other  than  a 
federal  savings  and  loan  association,  to 
withdraw  fitim  membership  by 
providing  six  months  written  notice  to 
the  Finance  Board.  At  the  end  of  the  six- 
month  notice  period,  and  provided  that 
all  indebtedness  owed  by  the 
withdrawing  member  to  the  Bank  had 
been  liquidated,  a  Bank  could  redeem 
the  stock  of  the  withdrawing  member, 
paying  cash  to  the  member  equal  to  the 
par  value  of  the  stock.  Any  such 
withdrawing  member  could  not  rejoin 
the  Bank  system  for  10  years,  with  only 
limited  exceptions. 

D.  Overview  of  the  Proposed  Rule 

On  July  13.  2000.  the  Finance  Board 
published  a  Notice  of  Proposed 
Rulemaking  to  amend  its  regulations  to 
implement  the  capital  requirements  of 
the  GLB  Act.  The  proposed  rule  initially 
included  a  90-day  comment  period, 
which  would  have  closed  on  October 
11,  2000.  See  65  FR  43408-43447  (July 
13,  2000).  On  September  19,  2000,  the 
Finance  Board  extended  the  comment 
period  until  November  20,  2000.  See  65 
FR  57748  (September  26,  2000). 

The  proposed  rule  contemplated  a 
significantly  different  capital  structure 
than  that  adopted  in  this  final  rule, 
which  was  due  in  large  part  to  certain 
assumptions  about  how  difficult  it 
would  be  for  the  Banks  to  sell  their  new 
stock,  particularly  the  Class  B  stock.  For 
instance,  it  was  initially  envisioned  that 
Class  B  stockholders  would  demand  the 
ability  to  control  the  boards  of  directors 
of  the  Banks  if  they  were  to  commit 
their  capital  for  five  years.  In  order  to 
protect  the  interests  of  the  Class  A 
stockholders  from  possible 
manipulation  by  the  Class  B 
stockholders,  the  proposed  rule  would 
have  required  the  Class  A  stock  to  pay 
a  stated  dividend  that  would  have 
priority  over  the  Class  B  dividends.  The 
Finance  Board  also  provided  for 
maximum  flexibility  in  the  capital  plans 
to  allow  for  the  Class  B  stock  to  have  as 
many  pure  equity  attributes  as  a  Bank 
might  wish  to  adopt.  Ehuing  the  notice 
and  comment  period,  the  Finance 
Board's  initial  assumptions  were 
challenged,  and  the  concerns  became 
less  of  an  issue  for  the  Banks  and  their 
members,  and,  therefore,  less  of  a 
concern  for  the  Finance  Board. 

Many  provisions  of  the  proposed  rule 
paralleled  the  requirements  of  the  GLB 
Act,  such  as  authorizing  each  Bank  to 
issue  either  or  both  Class  A  or  Class  B 
stock.  The  proposed  rule  also 
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authorized  each  Bank  to  issue 
subclasses  of  either  Class  A  or  Class  B 
stock.  The  proposed  rule  would  have 
established  certain  characteristics  for 
the  Class  A  stock,  such  as  a  stated 
dividend,  a  priority  for  payment  of 
dividends,  and  a  priority  in  liquidation. 
The  Class  A  stock  would  be  issued  and 
redeemed  at  par  value,  but  the  Class  B 
stock  could  be  issued  at  par  or  at  any 
other  price.  By  statute,  both  classes  of 
stock  may  be  redeemed  only  at  par 
value,  but  the  proposed  rule  would  have 
required  the  Banks  to  repurchase  Class 
B  stock  at  a  negotiated  price.  The 
proposed  rule  required  that  a  Bank  issue 
stock  only  to  its  members  and  that  the 
initial  issuance  of  the  Class  A  and/or 
Class  B  stock  be  done  through  any  fair 
and  equitable  method  of  distribution. 
The  Banks  would  have  been  permitted 
to  require  each  member  to  invest  in  the 
Class  A  stock  of  the  Bank  as  a  condition 
of  becoming  a  member  of  the  Bank, 
though  a  member  would  have  the  option 
of  investing  a  lesser  amount  in  the  Class 
B  stock.  The  Banks  also  would  have 
been  permitted  to  require  a  member  to 
invest  in  the  Class  A  or  Class  B  stock  as 
a  condition  to  doing  business  with  the 
Bank.  The  proposed  rule  also  would 
have  required  each  Bank  to  specify 
"operating  capital  ratios,"  which  would 
be  somewhat  greater  than  the  Bank's 
minimum  leverage  and  risk-based 
capital  ratios.  The  proposed  rule  would 
have  prohibited  a  Bank  from  requiring 
additional  stock  piutihases  by  members 
if  doing  so  would  cause  the  Bank  to 
exceed  either  its  operating  total  capital 
ratio  or  its  operating  risk-based  capital 
ratio,  though  it  would  have  permitted  a 
Bank  to  establish  a  membership  fee  in 
lieu  of  the  minimum  stock  investment. 
Separately,  the  proposed  rule  would 
have  prohibited  any  member  (including 
its  affiliates)  from  owning  more  than  40 
percent  of  any  class  of  Bank  stock,  or  a 
lower  limit  established  by  the  Bank. 

Under  the  proposed  rule,  each  Bank 
would  have  been  authorized  to 
determine  the  manner  in  which  the 
members  of  the  Bank  were  to  elect 
directors  and  how  the  elected 
directorships  were  to  be  allocated,  i.e., 
among  the  several  states  in  each  district 
or  otherwise.  The  voting  rights  also 
were  to  be  determined  by  each  Bank, 
subject  to  a  regulatory  cap  that  would 
have  barred  any  member  (including  its 
affiliates)  from  casting  mofe  than  20 
percent  of  the  votes  in  any  election  of 
directors.  Those  provisions  of  the 
proposed  rule  were  premised  on  an 
implicit  repeal  of  section  7  of  the  Bank 
Act  (which  relates  to  the  designation  of 
directorships  and  the  election  of 


directors)  by  the  capital  provisions  of 
the  GLB  Act. 

The  proposed  rule  would  have 
permitted  a  member  to  transfer  Bank 
stock  to  another  member,  with  such 
transfers  being  at  a  price  to  be  agreed  to 
by  the  members.  It  also  would  have 
barred  any  transfers  of  stock  that  would 
result  in  any  member  (including  its 
affiliates)  having  more  than  40  percent 
of  any  class  of  the  Bank's  outstanding 
stock,  though  it  would  have  permitted  a 
Bank  to  establish  a  lower  percentage.  In 
a  sunilar  fashion,  the  proposed  rule 
would  have  allowed  a  Bank  to 
repurchase  its  outstanding  stock  at  any 
time,  hut  at  a  negotiated  price. 

The  proposed  rule  adopted  the 
minimum  total  capital  leverage 
requirement  specified  by  the  GLB  Act. 
It  also  specified  that  a  Bank  must  hold 
an  amount  of  permanent  capital  at  least 
equal  to  the  sum  of  the  Bank's  credit, 
market,  and  operations  risk  charges, 
calculated  as  specified  in  the  proposal. 
The  Finance  Board  also  proposed  to 
reserve  the  right  to  require  a  Bank  to 
hold  amounts  of  total  and  permanent 
capital  above  the  minimum  specified 
levels,  if  such  higher  levels  were 
warranted  for  reasons  of  safety  or 
soundness. 

The  proposed  rule  set  forth  the 
methods  to  be  used  for  calculating 
credit  risk  charges  for  all  on-balance 
sheet  assets  and  off-balance  sheet  items 
held  by  a  Bank  and  established  risk 
weightings  for  these  assets  and  items 
based  upon  broad  categories.  In 
addition,  for  rated  assets  and  off-balance 
sheet  items  and  for  mortgage  assets,  risk 
weightings  were  further  differentiated 
by  ratings  and  remaining  maturity.  The 
proposed  rule  also  set  forth  broad 
standards  that  a  Bank  must  meet  in 
developing  its  internal  risk  model  or 
cash-flow  model  to  be  used  to  calculate 
the  Bank's  market  risk  capital  charge. 
The  rule  also  required  a  Bank  to  receive 
Finance  Board  approval  before  the 
model  could  be  used,  eind  to  undertake 
an  annual  validation  of  its  model.  The 
proposed  rule  also  would  have  required 
a  further  capital  charge  equal  to  the 
amount  by  which  the  market  value  of 
the  Bank's  capital,  calculated  using  the 
internal  risk  model,  fell  below  95 
percent  of  the  book  value  of  the  Bank's 
total  capital,  calculated  using  GAAP. 
The  proposed  rule  also  established  an 
operations  risk  charge  equal  to  30 
percent  of  a  Bank's  credit  and  market 
risk,  but  allowed  a  Bank  to  reduce  this 
charge  with  Finance  Board  approval  by 
providing  an  alternative  method  for 
calculating  its  operations  risk  or  by 
obtaining  insurance  to  cover  it  for  such 
risk.  The  proposed  rule,  however, 
required  that  at  no  time  could  the 


operations  risk  charge  be  less  than  ten 
percent  of  the  Bank's  credit  and  market 
risk  charges.  The  proposed  rule  also 
required  the  Banks  to  calculate  their 
capital  levels  and  total  risk-based 
capital  charge  as  of  the  last  business  day 
of  each  month  and  report  this 
information  to  the  Finance  Board  by  the 
fifteenth  of  the  next  month. 

The  proposed  rule  would  have 
required  a  Bank  to  maintain  sufficient 
liquidity  to  cover  its  needs  for  five  days 
of  inability  to  access  the  consolidated 
obligation  debt  markets.  Separately,  the 
proposed  rule  set  forth  limits  on  a 
Bank's  extension  of  luiseciu^d  credit, 
both  to  a  single  counterparty  and  to 
affiliated  counterparties,  and 
established  monthly  reporting 
requirements  based  upon  a  Bank's 
extension  of  unsecured  credit  and 
combined  secured  and  imsecured  credit 
to  a  single  counterparty  and  to  affiliated 
coimterparties.  It  also  proposed 
incorporating  into  the  rule, 
requirements  from  the  Finance  Board's 
Financial  Management  Policy  (FMP) 
concerning  a  Bank's  use  of  hedging 
instruments  and  proposed  providing 
specific  authority  for  the  Banks  to 
engage  in  certain  off-balance  sheet 
transactions. 

E.  Overview  of  Comments  Received 

The  Finance  Board  received  143 
comments  on  the  proposed  rule.  Ten  of 
those  comments  were  submitted  before 
the  proposed  rule  was  published.  Of  the 
133  comments  received  after 
publication  of  the  proposed  rule,  25 
comments  came  fi^m  the  12  Banks;  1 
comment  was  received  from  a  not-for- 
profit  housing  association;  73  comments 
were  received  itom  member  institutions; 
25  comments  came  from  banking  and 
other  trade  associations;  6  comments 
were  received  from  other  parties 
associated  with  the  mortgage  industry;  2 
comments  came  from  members  of 
Congress,  and  1  comment  was 
submitted  by  the  Department  of  the 
Treasiuy. 

To  the  extent  that  the  comments 
raised  questions  about  particular  aspects 
of  the  proposed  rule,  those  conunents 
and  the  Finance  Board's  response  to 
them  are  discussed  below  as  part  of  the 
explanation  of  the  relevant  provisions  of 
the  final  rule. 

In  general,  many  commenters 
recommended  that  the  Finance  Board 
preserve  the  cooperative  ownership 
structiuB  of  the  Bank  System  by 
eliminating  provisions  of  the  proposed 
rule  that  were  perceived  to  threaten  the 
cooperative  nature  of  the  Bank  System. 
In  particular,  a  number  of  commenters 
believed  that  provisions  in  the  proposed 
rule  permitting  the  payment  of 
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membership  fees  in  lieu  of  a  minimum 
stock  investment,  trading  of  Bank  stock 
among  the  meinbers,  the  repiu"chase  of 
Bank  stock  at  a  negotiated  price,  and 
barring  the  Banks  from  requiring  their 
members  to  retain  Bank  stock  that  was 
purchased  to  support  a  particular 
transaction  with  the  Bank  would 
undermine  the  cooperative  structure  of 
the  Bank  System  because  such 
provisions  would  tend  to  separate 
ownership  of  the  Bank  System  from  the 
use  of  its  services. 

Many  commenters  also  reconunended 
that  the  Finance  Board  pay  close 
attention  to  the  possible  tax 
implications  of  provisions  in  the  rule, 
principally  as  they  relate  to  the 
members  of  the  Banks.  For  example, 
commenters  expressed  concern  that  by 
establishing  a  stated  dividend  for  the 
Class  A  stock  and  giving  it  a  priority 
over  payment  of  dividends  on  the  Class 
B  stock,  the  proposed  rule  might  create 
a  taxable  event  for  certain  members 
upon  the  conversion  of  some  of  their 
existing  stock  to  Class  A  stock. 

Commenters  expressed  other  concerns 
about  the  capital  structxu*  provisions  of 
the  proposed  rule.  Nearly  all 
commenters  that  addressed  the  issue  of 
the  operating  capital  ratios 
recommended  that  they  be  eliminated, 
principally  because  the  manner  in 
which  the  operating  ratios  would  have 
worked  would  have  resulted  in 
members  being  treated  imequally  with 
regard  to  their  stock  purchase 
requirements,  depending  on  when  they 
purchased  their  stock.  Many 
commenters  asked,  if  the  final 
regulation  were  to  retain  the  operating 
ratio  concept,  that  such  limits  should  be 
more  appropriately  set  as  a  range,  rather 
than  a  fixed  number.  With  respect  to 
provisions  related  to  the  designation  of 
directorships  and  the  election  of 
directors,  many  commenters  believed 
that  the  GLB  Act  did  not  repeal  by 
implication  any  provisions  of  section  7 
of  the  Bank  Act,  as  the  Finance  Board 
had  proposed.'With  respect  to  the 
provision  that  would  have  barred  any 
member  or  its  affiliates  bom  owning 
more  than  40  percent  of  the  stock  of  any 
Bank,  nearly  all  commenters  that 
addressed  the  issue  recommended 
eliminating  that  provision,  arguing  that 
any  concern  about  control  of  a  Bank 
could  be  better  addressed  by  limits  on 
the  amount  of  stock  that  a  member  may 
vote. 

j  Many  commenters  addressed  the  risk- 
based  capital  provisions  in  the  proposed 
rule.  With  respect  to  credit  risk,  many 
commenters  argued  that  the  capital 
charges  assigned  in  the  proposed  rule  to 
advances,  as  well  as  to  mortgage  assets 
rated  BBB  or  lower,  were  too 


conservative.-  With  respect  to  market 
risk,  many  commenters  indicated  that 
the  value-at-risk  model  is  inappropriate 
for  measuring  the  long-term  market  risk 
profile  of  a  Bank.  Many  commenters 
also  opposed  applying  a  95  percent  of 
market  value  to  book  value  test  because 
they  believe  it  fails  to  provide  a  Bank 
with  sufficient  flexibility  to  manage  its 
entire  portfolio  of  activities.  Finally, 
with  respect  to  operations  risk,  many 
commenters  stated  that  a  capital  charge 
of  30  percent  of  the  sum  of  credit  and 
market  risk  was  too  high,  and  that  there 
was  no  sound  theoretical  basis  for 
linking  operations  risk  to  credit  and 
market  risk. 

The  Finance  Board  has  made 
significant  revisions  in  the  final  rule  in 
response  to  the  comments  received, 
particularly  with  respect  to  matters  of 
capital  structiue.  The  Finance  Board 
also  has  retained  much  of  the  substance 
of  the  proposed  rule  with  respect  to  the 
risk-based  capital  provisions.  The 
changes  fit)m  the  proposed  rule,  as  well 
as  the  provisions  that  have  been 
retained,  are  described  in  more  detail 
below  in  the  discussion  of  speofic 
provisions  of  the  final  rule. 

n.  The  Final  Rule 

A.  Part  915 — Designation  and  Election 
of  Directors 

Certain  provisions  of  part  931  of  the 
proposed  rule  would  have  authorized 
each  Bank  to  determine  the  allocation  of 
the  elected  directorships  among  the 
states  in  the  Bank's  district,  and  to 
detennine  how  the  members  would 
elect  those  directors.  For  the  reasons 
stated  below,  the  Finance  Board  has 
deleted  those  provisions  from  the  final 
rule  and,  apart  from  the  matter  of 
allowing  a  Bank  to  establish  voting 
preferences,  part  931  no  longer 
addresses  these  issues.  Instead,  the  final 
rule  includes  a  number  of  revisions  to 
part  915  of  the  Finance  Board's 
elections  regulations  that  conform  those 
regulations  to  the  new  capital  structure 
required  by  the  GLB  Act.  Those 
amendments  are  described  below. 

Section  7  of  the  Bank  Act  addresses, 
among  other  things,  the  manner  in 
which  the  members  of  each  Bank  elect 
the  directors  of  the  Bank  and  the 
manner  in  which  the  Finance  Board 
allocates  elected  directorships  among 
the  states  in  each  Bank  district.  12 
U.S.C.  1427.  Section  7(a)  of  the  Bank 
Act  establishes  the  basic  size  and 
composition  of  the  boards  of  directors 
for  the  Banks,  providing  that  each  board 
shall  consist  of  fourteen  directors,  with 
eight  directors  elected  by  the  members 
and  six  directors  appointed  by  the 


Finance  Bbard.3  12  U.S.C.  1427(a). 
Section  7(b)  of  the  Bank  Act  requires  the 
Finance  Board  to  designate  each  elected 
directorship  as  representing  the 
members  located  in  a  particular  state 
within  the  Bank  district,  and  section 
7(c)  directs  the  Finance  Board  to  make 
those  designations  based  on  the 
approximate  ratio  of  the  niunber  of 
shares  of  Bank  stock  "required  to  be 
held"  by  the  members  located  in  each 
of  the  respective  states  as  of  the  end  of 
each  calendar  year.  12  U.S.C.  1427(b), 
(c).  Section  7(c)  includes  two 
exceptions,  one  of  which  requires  that 
each  state  be  allocated  at  least  one 
directorship  (but  not  more  than  six)  and 
the  other  of  which  requires  each  state  to 
be  allocated  no  fewer  directorships  than 
were  allocated  to  it  in  1960. 12  U.S.C. 
1427(c).  Section  7(b)  separately  provides 
that  in  an  election  to  fill  a  directorship 
each  member  may  cast  one  vote  for  each 
share  of  Bank  stock  that  it  was  "required 
to  hold"  as  of  the  end  of  the  prior 
calendar  year,  subject  to  a  statutory  cap. 
12  U.S.C.  1427(b).  Under  that  cap,  the 
maximum  number  of  votes  that  any 
member  may  cast  in  such  an  election  is 
equal  to  the  average  number  of  shares  of 
stock  "required  to  be  held"  by  all 
members  located  in  the  same  state  as  of 
the  end  of  the  prior  calendar  year. 

The  GLB  Act  did  not  expressly  amend 
section  7  as  it  relates  to  the  designation 
of  directorships  or  the  election  of 
directors.  Section  931.3(b)  of  the 
proposed  rule,  however,  would  have 
deemed  those  provisions  of  section  7  to 
cease  to  apply  after  the  new  capital  . 
structure  for  the  Banks  had  been 
established.  In  the  SUPPLEMENTARY 
INFORMATION  section  of  the  proposed 
rule,  the  Finance  Board  explained  that 
it  had  preliminarily  determined  to  deem 
those  provisions  of  section  7  to  have 
been  repealed  by  implication  by  the 
GLB  Act  amendments  to  section  6  of  the 
Bank  Act  regarding  the  capital  structure 
of  the  Bank  System.  During  its  initial 
consideration  of  the  proposed  rule,  the 
Finance  Board  had  been  advised  that 
the  members  of  the  Bank  System  would 
be  luilikely  to  purchase  Class  B  stock 
unless  they  received  some  assurance  of 
being  able  to  elect  a  majority  of  the 
directors  to  the  board  of  eacii  Bank. 
Because  the  ability  to  sell  the  Class  B 
stock  is  an  essential  aspect  of  the  new 
capital  structiu-e  established  by  the  GLB 
Act,  the  Finance  Board  had  serious 
concerns  that  retention  of  the  state- 
based  directorship  structure  would 


^  As  a  practical  matter,  the  boards  of  directors  at 
most  of  the  Banks  have  more  than  14  directorships, 
which  is  due  in  part  to  the  operation  of  a  statutory 
grandfather  provision,  and  in  part  to  the  creation  of 
discretionary  directorships  by  the  Finance  Board  in 
certain  Bank  districts. 
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discourage  the  members  from 
purchasing  the  Class  B  stock,  thereby 
frustrating  the  intent  of  the  Congress  to 
establish  a  risk-based  permanent  capital 
structxire  for  the  Banks.  Accordingly,  the 
Finance  Board  preliminarily  determined 
that  the  possibility  that  the  state-based 
directorship  structure  would  preclude 
the  sale  of  sufficient  amounts  of  Class  B 
stock  to  capitalize  the  Banks  created  an 
irreconcilable  conflict  between  section  6 
and  section  7  of  the  Bank  Act.  The 
Finance  Board  deemed  that  conflict  to 
be  sufficient  to  support  an  implied 
repeal  of  those  provisions  of  section  7. 
In  place  of  the  directorship  structiue 
established  by  section  7,  the  Finance 
Board  proposed  to  allow  each  Bank  to 
specify  the  manner  in  which  the 
members  would  elect  members  to  the 
board  of  directors,  to  require  each  Bank 
to  assign  voting  rights  to  the  Class  B 
stock  and  allow  the  Banks  to  assign 
voting  rights  to  the  Class  A  stock,  and 
to  limit  the  nimiber  of  votes  that  any 
member  and  its  affiliates  coidd  cast  in 
an  election  to  20  percent  of  the  votes 
eligible  to  be  cast  in  the  election. 

The  Finance  Board  received 
numwous  comments  criticizing  its 
proposal  to  deem  certain  provisions  of 
section  7  to  have  been  implicitly 
repealed  by  the  capital  provisions  of  the 
GLB  Act.  Many  of  those  comments 
questioned  the  factual  premise 
underlying  the  implicit  repeal,  i.e.,  that 
the  members  would  not  purchase  Class 
B  stock  unless  they  had  some  assurance 
of  being  allowed  to  elect  a  majority  of 
the  board  of  directors  for  the  Bank,  and 
contended  that  the  Finance  Board  could 
find  alternative  ways  to  reconcile  the 
provisions  of  section  6  and  section  7.  A 
number  of  comments  also  noted  that 
unless  the  Finance  Board  could  identify 
a  more  demonstrable  conflict  between 
section  6  and  section  7,  a  determination 
that  provisions  of  the  latter  had  been 
implicitly  repealed  by  the  former  would 
be  unlikely  to  withstand  a  legal 
challenge. 

Since  the  Finance  Board  issued  the 
proposed  rule,  the  staff  of  the  Finance 
Board  has  had  numerous  discussions 
with  representatives  of  the  Banks,  as 
well  as  with  members  and  other 
interested  parties,  about  this  and  other 
aspects  of  the  proposed  rule,  and  has 
received  prototype  capital  plans  from 
several  of  the  Banks.  As  a  result  of  those 
comments  and  those  discussions,  the 
Finance  Board  has  been  persuaded  that 
the  retention  of  the  state-based 
directorship  structure  would  not  be 
likely  to  discourage  members  from 
purchasing  Class  B  stock.  Indeed,  a 
number  of  the  Banks  have  indicated 
their  intention  to  issue  only  Class  B 
stock  or  to  require  the  piuchase  of  Class 


B  stock  both  as  a  condition  of 
membership  and  as  a  condition  of 
transacting  business  with  and  obtaining 
services  fr^m  the  Bank.  Under  any  of 
those  approaches,  the  Finance  Board's 
prior  concern  about  the  Banks  being 
unable  to  sell  Class  B  stock  would 
become  moot.  Accordingly,  the  final 
rule  does  not  deem  any  provisions  of 
section  7  of  the  Bank  Act  to  have  been 
implicitly  repealed  by  the  GLB  Act. 
Because  §  931.3  of  the  proposed  rule, 
which  would  have  authorized  the 
boards  of  directors  of  each  Bank  to 
establish  as  part  of  the  capital  plan  the 
manner  in  which  the  members  would 
elect  directors,  was  premised  on  an 
implied  repeal  of  certain  provisions  of 
section  7,  that  section  has  been  deleted 
from  the  final  rule. 

As  stated  in  the  proposed  rule,  the 
Finance  Board  is  mindful  of  its 
obligation  to  give  effect  to  the  laws  as 
written  by  the  Congress  imless  two 
provisions  are  in  such  irreconcilable 
conflict  that  the  Finance  Board  caiuiot 
as  a  practical  matter  give  simultaneous 
effect  to  both  provisions.  Based  on  the 
information  currently  available,  the 
Finance  Board  no  longer  perceives  any 
such  conflict  between  the  capital 
provisions  of  section  6  and  the 
directorship  provisions  of  sectioigt  7.  It 
remains  possible,  however,  as  the  Banks 
develop  their  capital  plans  and  offer  the 
Class  A  and/or  Class  B  stock  to  their 
members,  that  such  a  conflict  may  a^se. 
If,  while  attempting  to  develop  or  to 
implement  their  capital  plans,  the  Banks 
provide  demonstrable  evidence  that 
they  have  been  unable  to  sell  the  Class 
B  stock  {or  have  been  unable  to  sell 
sufficient  quantities  of  Class  B  stock) 
and  that  their  inability  to  sell  the  Class 
B  stock  has  been  caused  by  the  retention 
of  the  state-based  directorship 
provisions  in  section  7.  the  Finance 
Board  woidd  be  prepared  to  revisit  the 
issue  of  an  implied  repeal.  Absent  such 
evidence,  the  directorship  structure  of 
the  Banks  will  not  be  changed  in  the 
final  nde. 

Because  the  statutory  provisions 
regarding  the  designation  of 
directorships  and  the  election  of 
directors  are  linked  to  the  capital 
provisions  in  section  6  of  the  Bank  Act, 
however,  the  GLB  Act  amendments  to 
section  6  do  require  the  Finance  Board 
to  amend  its  directorship  and  elections 
regulations  in  certain  respects. 
Accordingly,  the  final  rule  includes  a 
number  of  conforming  amendments  to 
those  regulations,  including  a  provision 
that  ad(fresses  the  authority  of  the  board 
of  directors  of  a  Bank  to  establish  voting 
preferences,  all  of  which  are  described 
below.  • 


The  first  of  the  conforming 
amendments  to  part  915  relates  to  the 
manner  in  which  the  Finance  Board 
designates  elected  directorships  among 
the  states  of  each  Bank  district.  Section 
7  of  the  Bank  Act  requires  the  Finance 
Board  to  designate  elected  directorships 
based  on  the  amount  of  Bank  stock  that 
section  6  of  the  Bank  Act  requires  the 
members  in  each  state  to  hold  as  of  the 
end  of  the  prior  calendar  year.  Under 
the  present  single-class  capital 
structure,  the  determination  of  the 
number  of  shares  required  to  be  held  is 
relatively  straightforward.  Because  the 
GLB  Act  authorizes  the  Banks  to  issue 
two  classes  of  stock,  the  final  rule  adds 
a  new  provision  to  §  915.3(b)  to  clarify 
that,  for  any  Bank  that  has  two  classes 
of  stock  outstanding,  the  Finance  Board 
shall  conduct  the  designation  of 
directorships  based  on  the  combined 
shares  of  each  class  of  stock  that  the 
members  are  required  to  hold  as  of  the 
end  of  the  year. 

Because  the  GLB  Act  repealed  the 
statutory  stock  piut:hase  requirements 
and  replaced  them  with  a  provision 
requiring  the  capital  plan  for  each  Bank 
to  specify  the  minimum  stock 
investment  required  of  each  member, 
the  Finance  Board  is  further  amending 
§  915.3(b)  to  address  how  the  annual 
designation  of  directorships  will  be 
conducted  both  before  and  after  the 
implementation  of  the  capital  plan.  If  a 
Bank's  capital  plan  was  not  in  effect  on 
the  immediately  preceding  December 
31st,  the  number  of  shares  of  Bank  stock 
required  to  be  held  by  the  members  in 
each  state  will  be  determined  pursuant 
to  §  925.20  and  §  925.22,  which  reflect 
the  stock  purchase  requirements 
specified  by  section  6  of  the  Bank  Act, 
as  in  effect  immediately  prior  to  the 
GLB  Act.  If  a  Bank's  capital  plan  was  in 
effect  on  the  immediately  preceding 
December  31st,  the  niunber  of  shares  of 
Bank  stock  required  to  be  held  by  the 
members  in  each  state  will  be 
determined  in  accordance  with  the 
minimum  investment  established  by  the 
capital  plan  for  that  Bank.  For  any 
members  whose  investment  in  Bank 
stock  is  less  than  the  minimum 
investment  required  by  the  capital  plan 
(i.e.,  during  a  transition  period),  the 
amoimt  of  stock  to  be  used  in  the 
designation  of  directorships  shall  be  the 
number  of  shares  of  Bank  stock  actually 
owned  by  those  members  as  of 
December  31st. 

Because  the  annual  designation  of 
directorships  is  keyed  to  the  amount  of 
stock  required  to  be  held  as  of  the  prior 
calendar  year,  the  earliest  possible  date 
that  the  Finance  Board  coiild  designate 
directorships  imder  the  new  capital 
plans  would  be  in  2002.  With  regard  to 
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the  designation  of  directorships  that  the 
Finance  Board  must  conduct  in  2001. 
those  determinations  must  be  based  on 
the  amount  of  Bank  stock  required  to  be 
held  as  of  December  31 ,  2000,  which 
means  that  the  ciirrent  capital  structure 
will  determine  how  those  directorships 
will  be  allocated. 

Under  current  law,  the  amount  of 
Bank  stock  "required  to  be  held"  by  a 
member  as  of  the  end  of  the  calendar 
year  is  the  greater  of  $500,  one  percent 
of  the  member's  mortgage  assets,  or  five 
percent  of  the  member's  outstanding 
advances.  As  discussed  above,  once  a 
Bank's  capital  plan  has  taken  effect,  the 
amoimt  of  Bank  stock  required  to  be 
held  will  be  equal  to  the  minimum 
investment  in  Bank  stock  for  each 
member  established  in  the  Bank's 
capital  plan.  As  discussed  elsewhere  in 
this  SUPPLEMENTARY  INFORMATION 
section,  §  931.3  of  the  final  rule  requires 
a  Bank  to  require  each  member  to 
maintain  a  minimum  investment  in  the 
capital  stock  of  the  Bank,  both  as  a 
condition  to  becoming  and  remaining  a 
member  of  the  Bank  and  as  a  condition 
to  transacting  business  with  or  obtaining 
advances  and  other  services  from  the 
Bank.  In  all  cases,  both  before  and  after 
the  effective  date  of  a  Bank's  capital 
plan,  the  Finance  Board  would  use  the 
information  provided  to  it  by  the  Banks 
in  the  aimual  capital  stock  report,  as 
required  by  §  915.4.  as  the  basis  for 
calculating  the  relative  amoimts  of  stock 
held  by  the  members  in  the  respective 
states.  The  final  rule  also  includes  one 
technical  correction  to  §  915.3(b)(3), 
which  replaces  the  words  "the  Baii^" 
with  "that  State". 

Another  conforming  amendment 
relates  to  the  annual  reports  submitted 
by  the  Banks  regarding  the  stock 
holdings  of  their  members.  Under 
cvurent  law,  §  915.4  requires  each  Bank 
to  submit,  by  no  later  than  April  10th 
of  each  year,  a  capital  stock  report  that 
shows  the  amoimt  of  Bank  stock 
required  to  be  held  by  the  members  in 
each  state  as  of  the  end  of  the  prior 
calendar  year.  12  CFR  915.4.  The 
Finance  Board  uses  that  information  to 
conduct  the  designation  of  directorships 
for  the  states  in  each  Bank  district. 
Because  the  amount  of  stock  that  each 
member  must  hold  ultimately  will  be 
determined  by  the  capital  plan 
approved  for  each  Bank,  rather  than  in 
accordance  with  the  current  statutory 
formula,  the  final  rule  amends  §  915.4  to 
address  how  the  Banks  are  to  determine 
the  amount  of  Bank  stock  that  each 
member  is  required  to  hold,  both  before 
and  eifter  the  effective  date  of  a  Bank's 
capital  plan.  The  final  rule  amends 
§  915.4(a)  to  provide  that  if  a  Bank  has 
issued  more  than  one  class  of  stock,  it 


shall  report  to  the  Finance  Board  the 
combined  number  of  shares  of  stock 
required  to  be  held  by  the  members,  i.e., 
the  report  will  not  distinguish  between 
the  required  amounts  of  Class  A  and 
Class  B  stock.  The  final  rule  also 
provides  that  if  a  Bank's  capital  plan 
was  not  in  effect  as  of  the  record  date, 
the  number  of  shares  of  Bank  stock  that 
the  members  are  required  to  hold  shall 
be  determined  in  accordance  with  the 
existing  stock  purchase  requirements,  as 
stated  in  §  925.20  and  §  925.22.  For  any 
record  date  occurring  after  the  capital 
plan  is  in  effect,  the  number  of  shares 
of  required  Bank  stock  will  be  the 
minimum  investment  established  for 
each  member  by  the  capital  plan, 
provided  that,  for  any  member  whose 
Bank  stock  is  less  than  the  minimum 
investment  during  a  transition  period, 
the  amount  of  Bank  stock  to  be  reported 
shall  be  the  number  of  shares  of  Bank 
stock  actually  owned  by  the  member  as 
of  the  record  date.  Thus,  if  a  Bank's 
capital  plan  were  in  effect  as  of 
December  31st  of  a  given  year,  the 
capital  stock  report  to  be  submitted 
before  April  10th  of  the  following  year 
would  be  based  on  the  amoimts  of  Bank 
stock  required  to  be  held  by  the 
members  as  the  "minimum  investment" 
established  by  the  capital  plan.  If  a 
Bank's  plan  had  not  taken  effect  as  of 
December  31st  of  a  given  year,  then  the 
capital  stock  report  to  be  submitted  the 
following  April  would  be  based  on  the 
amount  of  stock  required  to  be  held 
pursuant  to  §  925.20  and  §  925.22.  None 
of  these  amendments  would  affect  the 
authority  of  a  Bank  to  establish  voting 
preferences  in  favor  of  either  the  Class 
A  or  the  Class  B  stockholders,  which  it 
could  do  as  part  of  its  capital  plan  and 
which  is  addressed  below. 

Because  the  proposed  rule  would 
have  deemed  certain  provision  of 
section  7  to  have  been  repealed  by 
implication,  the  proposed  rule  would 
have  authorized  each  Bank  to  determine 
the  maimer  in  which  the  members 
would  elect  the  directors  for  each  Bank. 
The  proposed  rule  also  would  have 
capped  the  number  of  votes  that  any 
member  or  its  affiliates  could  cast  in  an 
election  at  20  percent  of  the  number  of 
eligible  votes,  though  it  would  have 
allowed  a  Bank  to  establish  a  lower  cap. 
As  noted  previously,  the  Finance  Board 
has  determined  that  there  is  no  need  at 
present  to  deem  any  provisions  of 
section  7  to  have  been  repealed  by 
implication.  For  that  reason,  the 
Finance  Board  is  not  adopting  the 
proposed  amendments  that  would  have 
allowed  each  Bank  to  determine  the 
manner  in  which  the  members  elect  the 
directors  of  the  Bank.  Instead,  the  final 


rule  gives  effect  to  the  provisions  of 
section  7(b)  of  the  Bank  Act  by  retaining 
the  existing  regulations  regarding  the 
election  of  directors,  albeit  with  a 
number  of  revisions  to  conform  them  to 
the  new  two-class  capital  stock  structure 
established  by  the  GLB  Act.  A  number 
of  commenters  criticized  the  Finance 
Board  for  proposing  to  determine  that 
certain  provisions  of  section  7  of  the 
Bank  Act  had  been  implicitly  repealed, 
but  nonetheless  argued  that  the  matters 
of  how  the  directorships  should  be 
allocated  among  the  states  and  how  the 
members  should  elect  directors  were 
best  left  for  the  individual  Banks  to 
determine.  Because  section  7  of  the 
Bank  Act  addresses  both  of  those  issues, 
the  Finance  Board  cannot  allow  the 
Banks  to  allocate  the  directorships  or  to 
determine  the  manner  of  electing 
directors  without  deeming  section  7  to 
have  been  implicitly  repealed,  which 
the  Finance  Board  has  determined  not 
to  do. 

As  described  previously,  section  7(b) 
of  the  Bank  Act  provides  that  each 
member  shall  be  entitled  to  cast  one 
vote  for  each  share  of  Bank  stock  it  was 
required  to  hold  as  of  the  end  of  the 
prior  year,  subject  to  the  statutory  cap, 
i.e.,  the  average  number  of  shares  of 
Bank  stock  required  to  be  held  by  the 
members  in  each  state  as  of  the  end  of 
the  year.  The  final  rule  amends 
§  915.5(b)  to  restate  those  general 
provisions  of  section  7(b),  i.e.,  for  each 
directorship  that  is  to  be  filled  in  an 
election,  each  member  that  is  located  in 
the  state  to  be  represented  by  the 
directorship  and  that  is  eligible  to  vote 
in  the  election  may  cast  one  vote  for 
each  share  of  Bank  stock  that  it  was 
required  to  own  as  of  the  end  of  the 
prior  calendar  year,  subject  to  the 
statutory  cap. 

For  any  Bank  that  has  issued  only  one 
class  of  stock,  the  statutory  voting  cap 
will  be  calculated  in  the  same  manner 
as  it  is  calculated  at  present,  which  is 
a  simple  average  of  the  number  of  shares 
of  Bank  stock  held  by  the  members  in 
each  state  as  of  the  record  date.  For  any 
Bank  that  has  issued  more  than  one 
class  of  stock,  however,  the  final  rule 
provides  that  the  statutory  cap  will  be 
applied  separately  for  each  class  of 
stock.  Thus,  a  Bank  that  has  issued  two 
classes  of  stock  must  determine,  for 
each  state,  the  average  amount  of  Class 
A  stock  required  to  be  held  by  the 
members  in  that  state  as  of  the  end  of 
the  prior  year,  as  well  as  the  average 
amount  of  Class  B  stock  required  to  be 
held  by  the  members  in  that  state  as  of 
the  end  of  that  year.  As  noted 
previously,  once  the  capital  plan  is  in 
effect,  the  amount  of  stock  that  each 
member  is  required  to  hold  as  of  the  end 
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of  the  year  will  be  the  "minimum 
investment"  that  each  member  is 
required  to  maintain  in  order  to  remain 
a  member  and  to  do  business  with  the 
Bank.  Thus,  a  member  that  has 
purchased  both  Class  A  and  Class  B 
stock  would  be  entitled  to  cast  one  vote 
for  each  share  of  Class  A  stock  it  is 
required  to  own,  up  to  the  average 
holdings  of  the  Class  A  stock,  plus  one 
vote  for  each  share  of  Class  B  stock,  up 
to  the  average  holdings  of  the  Class  B 
stock  by  the  members  in  that  state,  with 
the  combined  total  being  the  niunber  of 
votes  that  the  member  is  entitled  to  cast 
in  the  election.  The  Finance  Board 
considered,  as  an  alternative  to  the 
separate  caps  for  each  class,  using  an 
average  of  the  combined  amounts  of 
Class  A  and  Class  B  stock  that  the 
members  in  a  particular  state  were 
required  to  own  as  of  the  end  of  the 
year.  Because  it  is  possible  that  even  in 
a  two-class  stock  structure  there  may  be 
members  that  own  only  one  class  of 
Bank  stock,  the  Finance  Board  believes 
that  the  most  equitable  way  of 
calculating  the  statutory  voting  cap  is  to 
do  so  separately  for  each  class  of  stock 
outstanding. 

As  with  tne  other  conforming 
amendments,  noted  above,  regarding  the 
designation  of  directorships  and  the 
capital  stock  report,  the  final  rule 
provides  that  if  a  Bank's  capital  plan 
was  not  in  effect  as  of  the  record  date, 
the  number  of  shares  of  Bank  stock  that 
a  member  is  required  to  hold  as  of  the 
record  date  shall  be  determined  in 
accordance  with  §  925.20  and  §  925.22. 
If  a  Bank's  capital  plan  was  in  effect  as 
of  the  record  date,  the  number  of  shares 
of  Bank  stock  that  a  member  is  reqiiired 
to  hold  as  of  the  record  date  shall  be 
determined  in  accordance  with  the 
Tninimiim  investment  established  by  the 
Bank's  capital  plan,  provided,  however, 
that  for  any  members  whose  Bank  stock 
is  less  than  the  minimiun  investment 
during  a  transition  period,  the  amount 
of  Bank  stock  to  be  counted  shall  be  the 
number  of  shares  of  Bank  stock  actually 
owned  by  those  members  as  of  the 
record  date. 

As  was  discussed  in  the  proposed 
rule,  what  appeared  to  be  most  in 
conflict  between  the  directorship 
provisions  of  section  7  and  the  capital 
provisions  of  section  6  was  the  voting 
rights  of  the  members.  Specifically, 
section  6(c)(4)(B)  of  the  Bank  Act,  as 
amended  by  the  GLB  Act,  expressly 
authorizes  the  board  of  directors  of  a 
Bank  to  establish  voting  preferences  for 
its  capital  stock.  12  U.S.C.  1426(c)(4)(b). 
Section  7(b}  of  the  Bank  Act,  however, 
provides  (subject  to  the  statutory  cap) 
that  each  share  of  Bank  stock  entitles 
the  holder  to  cast  one  vote  in  an  election 


of  directors.  12  U.S.C.  1427(b).  Even 
though  the  Finance  Board  has 
determined  not  to  deem  any  provisions 
of  section  7(b)  to  have  been  repealed  by 
implication  by  the  GLB  Act,  the  issue 
remains  of  how  best  to  reconcile  these 
two  provisions.  Based  on  the  statutory 
language  concerning  voting  preferences, 
the  Finance  Board  has  determined  that 
the  most  appropriate  way  to  strike  a 
balance  between  and  reconcile  these 
two  provisions  is  to  consider  the  "one 
share,  one  vote"  provisions  of  section 
7(b)  as  the  general  rule  for  voting, 
subject  to  the  statutory  cap,  but  to 
recognize  that  the  provisions  of  section 
6(c)(4)(B)  of  the  Bank  Act,  as  amended, 
authorize  the  individual  Banks  to  create 
an  exception  to  the  general  rule  by 
establishing  a  voting  preference. 

The  language  of  section  6(c)(4)(B),  as 
amended  by  the  GLB  Act,  provides  that 
each  Bank  "shall  include  in  its  capital 
structiire  plan  provisions  establishing 
terms,  rights,  and  preferences,  including 
*  *  *  voting  *  *  *  preferences  for  each 
class  of  stock  issued  by  the  bank, 
consistent  with  Finance  Board 
regulations  and  market  requirements." 
12  U.S.C.  1426(c)(4)(B).  That  language 
clearly  authorizes  the  board  of  each 
Bank  to  establish  voting  preferences  as 
part  of  its  capital  plan,  but  it  does  not 
mandate  that  a  Bank  must  do  so  with 
regard  to  the  election  of  directors.  Under 
the  statute,  the  question  of  whether  to 
establish  voting  preferences  is  left  to  the 
board  of  directors  of  the  Bank,  subject 
to  the  regulatory  oversight  of  the 
Finance  Board.  Because  the  creation  of 
a  voting  preference  is  not  mandatory, 
there  is  no  inunediate  conflict  between 
section  6(c)(4)(B)  and  section  7(b). 
Indeed,  if  a  Bank  declines  to  establish 
a  voting  preference  for  one  class  of  stock 
over  the  other  there  will  be  no  conflict 
at  all.  In  that  case,  each  share  of  Bank 
stock  will  entitle  the  holder  to  cast  one 
vote  in  the  election  of  directors,  subject 
to  the  statutory  cap,  as  implemented  by 
the  final  rule,  tf,  however,  a  Bank  were 
to  exercise  the  authority  conferred  by 
section  6(c)(4)(B)  to  confer  a  preference, 
for  example,  on  the  holders  of  the  Class 
B  stock  as  part  of  its  capital  plan,  then 
the  voting  rights  for  the  Class  A  and  the 
Class  B  members  would  be  governed  by 
the  preference  established  by  that  Bank. 
In  effect,  the  voting  preferences 
established  by  the  Bank  as  part  of  its 
approved  capital  plan  on  the  authority 
of  section  6(c)(4)(B)  would  supercede 
the  provisions  of  section  7(b),  which 
otherwise  would  grant  each  member  one 
vote  for  each  share  of  stock  that  it  was 
required  to  own  as  of  the  record  date. 

Becaiise  the  concept  of  a  voting 
preference  relates  principally  to  the 
relative  distribution  of  voting  power 


between  two  or  more  classes  of 
stockholders,  the  Finance  Board 
believes  that  the  authority  to  establish 
voting  preferences  should  not  extend  to 
matters  beyond  that  distribution  of 
voting  power.  In  other  words,  a  Bank 
can  invoke  the  authority  of  section 
6(c)(4)(B),  12  U.S.C.  1426(c)(4)(B),  to 
establish  a  preference  structure  that 
favors  the  Class  B  stock,  but  it  should 
not  be  able  to  rely  on  that  authority  to 
override  other  provisions  of  section  7(b), 
12  U.S.C.  1427(b),  such  as  the  statutory 
cap  on  voting,  which,  as  noted  above, 
will  be  applied  separately  to  each  class 
of  Bank  stock.  For  that  reason,  the  final 
rule  makes  clear  that,  even  if  a  Bank 
invokes  its  authority  to  establish  voting 
preferences  that  vest  the  exclusive  or 
predominant  voting  power  in  one  class 
of  stock,  the  holders  of  that  class  of 
stock  will  remain  subject  to  the 
statutory  cap.  Accordingly,  §  915.5(c)  of 
the  final  rule  provides  that, 
notwithstanding  the  general  rule  for 
voting  in  an  election  of  directors,  a  Bank 
may  include  as  part  of  its  capital  plan 
voting  preferences  for  any  class  of  stock 
issued  by  the  Bank,  and  that  such 
preferences  shall  supercede  the  general 
provisions  that  otherwise  would  confer 
one  vote  for  each  share  of  Bank  stock, 
subject  to  the  statutory  cap.  The  final 
rule  includes  a  corresponding 
amendment  to  §933.2,  which  addresses 
the  contents  of  the  capital  plans. 

Separately,  the  final  rule  includes  two 
other  amendments  of  a  technical  natiu«. 
The  first  amendment,  to  §  915.6(a)(3), 
makes  a  conforming  change  to  a  citation 
to  another  regulation  within  the  text  of 
the  rule.  The  second  technical 
amendment  adds  a  sentence  to 
§  915.7(b)(2)  regarding  the  terms 
"appropriate  federal  regulator"  and 
"appropriate  State  regulator"  that  was 
inadvertendy  deleted  from  the 
regulation  as  part  of  an  earlier 
rulemaking. 

B.  Part  91 7— Powers  and 
Responsibilities  of  Board  of  Directors 

The  Finance  Board  is  amending 
§  917.3  to  require  the  Banks  to  include 
as  part  of  their  risk  management  policies 
total  and  risk-based  capital  ratios  at 
which  the  Banks  intend  to  operate.  The 
final  rule  also  amends  §  917.9  to 
conform  the  existing  provisions,  which 
require  dividends  to  be  paid  without 
preference,  to  the  requirements  of  the 
GLB  Act  and  Part  931  of  the  final  rule. 

As  described  elsewhere  in  this 
SUPPLEMENTARY  INFORMATION  section,  the 
Finance  Board  has  responded  to 
criticisms  about  the  proposed  operating 
capital  ratios  by  deleting  them  from  the 
final  capital  rule.  Although  the  Finance 
Board  agrees  that  the  final  capital  rule 


should  not  impose  operating  capital 
ratios,  the  Finance  Board  believes  that 
the  concept  of  operating  capital  ratios  is 
useful  as  a  risk  management  tool  for  the 
Banks,  as  well  as  a  supervisory  tool  for 
the  Finance  Board.  For  that  reason,  the 
final  rule  amends  §  917.3  to  require  each 
Bank  to  include,  as  part  of  its  risk 
management  policy,  a  provision  that 
establishes  the  totail  and  risk-based 
capital  levels  at  which  the  Bank  intends 
to  operate.  In  addition,  the  Finance 
Board  has  considered  comments 
suggesting  that  such  operating  ratios  are 
better  expressed  as  a  range,  rather  than 
as  a  fixed  number,  and  believes  that  this 
approach  would  provide  additional 
flexibility  to  the  Banks  in  managing 
their  capital  levels.  Accordingly,  the 
amendments  to  §  917.3  allow  the  Banks 
to  set  their  own  operating  total  capital 
and  operating  risk-based  capital  ratios 
as  a  range. 

Separately,  the  Finance  Board  is 
amending  §  917.9,  which  currently 
requires  that  dividends  on  Bank  capital 
stock  be  computed  without  preference, 
to  conform  it  to  the  GLB  Act  and  to 
other  provisions  in  the  final  rule.  The 
GLB  Act  authorizes  the  board  of 
directors  of  each  Bank  to  determine  the 
rights,  terms,  and  preferences  for  each 
class  of  stock,  consistent  with  section  6 
of  the  Bank  Act,  the  regulations  of  the 
Finance  Board,  and  market 
requirements.  Because  §931.4  of  the 
final  rule  permits  the  board  of  directors 
of  a  Bank  to  establish  in  the  Bank's 
capital  plan  different  dividend  rates  or 
preferences  for  each  class  or  subclass  of 
stock,  it  is  necessary  to  make  a 
corresponding  change  to  §  917.9,  so  that 
the  current  requirement  that  dividends 
be  computed  without  preference  not 
apply  if  a  Bank  has  established  any 
dividend  preferences  for  one  or  more 
classes  or  subclasses  of  its  capital  stock. 
For  any  such  Bank,  once  the  capital 
plan  takes  effect,  the  requirement  that 
dividends  be  computed  without 
preference  will  cease  to  apply  to  that 
Bank. 

C.  Part  925 — Membership  Amendments 

Minimum  Stock  Purchase 
Requirements.  The  proposed  rule  would 
have  removed  from  the  existing 
membership  regulation  all  provisions 
pertaining  to  the  amount  of  Bank  stock 
an  institution  must  purchase  upon 
becoming  a  member.  See  12  CFR  925.19 
through  925.23  (Subpart  D); 
925.25{d)(2)(ii),  (iii).  In  the  final  rule, 
the  Finance  Board  has  retained  all  of 
those  provisions  because  the  GLB  Act 
requires  the  existing  stock  purchase 
requirements  to  remain  in  effect  for  each 
Bank  until  the  Bank  has  implemented 
its  capital  plan.  Because  of  that 


requirement,  the  Finance  Board 
anticipates  that  it  will  remove  those 
provisions  from  its  regulations  only 
after  the  capital  plans  for  all  of  the 
Banks  have  been  implemented.  As  each 
Bank  implements  its  capital  plan,  the 
amount  of  stock  that  each  member  of 
that  Bank  would  be  required  to 
pinchase  shall  be  the  minimum 
investment  established  by  that  Bank's 
capital  plan. 

Consolidations  Involving  Members. 
Section  925.19  of  the  proposed  rule 
would  have  consolidated  existing 
§§  925.24  and  925.25  into  one  provision 
addressing  the  consolidation  of  a 
member  into  another  member  or  into  a 
nonmember.  In  the  final  rule,  the 
Finance  Board  has  consolidated  the 
substance  of  §§  925.24  and  925,25  into 
an  amended  version  of  §  925.24.  The 
substance  of  §  925.24  of  the  final  rule  is 
much  the  same  as  proposed  §  925.19; 
because  the  final  rule  does  not  rescind 
the  several  provisions  that  the  proposed 
rule  would  have  rescinded,  the 
numbering  of  the  amended  provisions 
in  the  final  rule  does  not  correspond  to 
the  numbering  of  the  proposed 
amendments.  As  amended,  §  925.24 
retains  much  of  the  structure  of  the 
proposed  rule,  albeit  with  some 
technical,  clarifying,  and  organizational 
changes. 

Section  925.24(b)(5)  of  the  final  rule 
addresses  the  consolidation  of  a  member 
into  a  nonmember  and  differs  somewhat 
bom  the  proposed  rule  with  regard  to 
the  minimum  amount  of  Bank  stock  that 
the  consolidated  institution  must 
purchase  if  it  is  approved  for 
membership.  Thus,  if  the  capital  plan 
for  the  Bank  has  not  taken  effect  when 
the  consolidated  institution  has  been 
approved  for  membership,  the  amount 
of  Bank  stock  that  such  institution  must 
own  shall  be  as  provided  in  §  925.20 
and  §  925.22,  which  are  the  stock 
purchase  requirements  in  effect  prior  to 
the  enactment  of  the  GLB  Act.  See  12 
CFR  925.20,  925.22.  If  the  capital  plan 
for  the  Bank  is  in  effect  when  the 
consolidated  institution  has  been 
approved  for  membership,  the  amount 
of  stock  that  such  institution  is  required 
to  own  shall  be  equal  to  the  minimuTn 
investment  established  by  the  capital 
plan  for  that  Bank.  These  provisions 
reflect  the  more  general  transition 
provisions  in  §  931.9  of  the  final  rule. 

Voluntary  Withdrawal.  Section  6(d)(1) 
of  the  Bank  Act,  as  amended  by  the  GLB 
Act,  provides  that  any  member  may 
withdraw  frt)m  its  Bank  by  providing 
written  notice  of  its  intent  to  do  so, 
provided  that  on  the  date  of  the 
withdrawal  there  is  in  effect  a 
certification  from  the  Finance  Board 
that  the  withdrawal  will  not  cause  the 


Bank  System  to  fail  to  meet  its  required 
pajmient  toward  the  debt  service  for  the 
obligations  issued  by  the  Resolution 
Funding  Corporation  (RefCorp),  in 
accordance  with  section  2lB(f)(2)(C)  of 
the  Bank  Act,  12  U.S.C.  1441b(f)(2)(C), 
as  amended.  (RefCorp  Certification).  12 
U.S.C.  1426(d)(1),  as  amended.  The 
statute  further  provides  that  the  receipt 
of  the  withdrawal  notice  by  the  Bank 
commences  the  applicable  stock 
redemption  periods  for  the  stock  owned 
by  the  member,  i.e.,  the  6-month  and  5- 
year  notice  periods  for  Class  A  and 
Class  B  stock,  respectively,  after  which 
the  member  may  receive  the  par  value 
of  its  stock  in  cash.  During  the  notice 
period,  the  member  remains  entitled  to 
receive  any  dividends  declared  on  its 
stock.  Section  925.20  of  the  proposed 
rule  would  have  implemented  these 
statutory  provisions.  Section  925.26  of 
the  final  rule  retains  these  provisions, 
generally  as  proposed,  but  writh  several 
changes  that  are  discussed  below. 

Section  925.26(a)(1)  of  the  final  rule 
provides  that  any  member  may 
voluntarily  withdraw  from  membership 
by  providing  to  the  Bank  written  notice 
of  its  intent  to  do  so.  In  response  to 
comments,  the  Finance  Board  has 
revised  the  final  rule  to  make  clear  that 
a  Bank  need  not  commit  to  providing 
any  further  services  to  a  withdrawing 
member  that  would  mating  or  otherwise 
terminate  subsequent  to  the  effective 
date  of  the  withdrawal.  Thus,  a  Bank 
could  limit  the  maximum  maturity  of 
any  new  advances  to  a  withdrawing 
member  to  the  amoimt  of  time 
remaining  imtil  the  date  of  withdrawal. 
Section  925.26(a)(1)  also  provides  that  a 
member  may  cancel  its  notice  of 
withdrawal  at  any  time  prior  to  its 
effective  date  by  providmg  a  written 
cancellation  notice  to  the  Bank,  and 
further  allows  a  Bank  to  impose  a  fee  on 
any  member  that  cancels  its  notice  of 
withdrawal.  Any  such  fee,  or  the 
manner  of  its  calculation,  must  be 
specified  in  the  capital  plan.  This 
provision  of  the  final  rule  is  in 
substance  as  it  was  proposed. 

Section  925.26(81(2)  of  the  final  rule 
requires  the  Banks  to  notify  the  Finance 
Board  within  10  calendar  days  of 
receiving  any  notices  of  withdrawal  or 
notices  canceling  a  notice  of 
withdrawal.  Although  notification  to  the 
Finance  Board  no  longer  is  mandated  by 
statute  as  a  condition  to  withdrawal, 
retaining  the  requirement  will  allow  the 
Finance  Board  to  maintain  an  accurate 
membership  database  (which  provides 
the  official  coimt  of  Bank  System 
members),  and  to  maintain  historical 
records  regarding  Bank  System 
membership,  withdrawals,  and 
cancellations  of  notices  of  withdrawaL 


S270  Federal  RegiBter/Vol.  66.  No.  20 /Tuesday.  January  30,  2001 /Rules  and  Regiilationa 


Being  advised  of  member  withdrawals 
also  allows  the  Finance  Board  to 
anticipate  changes  in  Bank  System 
membership. 

Because  the  Bank  Act,  as  amended  by 
the  GLB  Act,  does  not  expressly  link  the 
withdrawal  of  membership  to  the 
redemption  of  stock,  the  proposed  rule 
would  have  allowed  a  member  to 
specUy  the  date  on  which  its 
membership  would  terminate,  which 
date  could  be  no  later  than  the  end  of 
its  last  stock  redemption  period.  The 
proposed  rule  provided  further  that  if 
the  notice  did  not  indicate  a  Mnthdrawal 
date,  withdrawal  would  be  deemed  to 
take  effect  on  the  date  that  the  last 
applicable  stock  redemption  period 
ends. 

Commenters  criticizing  this  provision 
expressed  concerns  about  whether  a 
termination  in  membership  prior  to  the 
end  of  the  redemption  periods  would 
result  in  a  nonmember  owning  Bank 
stock,  which  arguably  would  conflict 
with  the  provisions  of  the  GLB  Act  that 
restrict  ownership  of  Bank  stock  to 
members.  Althoiigh  the  Finance  Board 
believes  that  the  appropriate  time  for 
determining  whether  Bank  stock  is 
lawfully  held  by  a  "member"  of  the 
Bank  is  the  date  on  which  the  member 
acquires  the  Bank  stock,  the  Finance 
Board  is  revising  the  final  rule  to  make 
the  date  of  termination  coincide  with 
the  expiration  of  the  longest  stock 
redemption  period,  imless  the 
institution  cancels  its  notice  of 
withdrawal  prior  to  that  date.  That 
approach  is  consistent  with  current 
practice  at  the  Banks.  In  part,  the 
proposed  rule  was  premised  on  the  view 
that  under  the  new  capital  regime  a 
member  that  wanted  to  terminate  its 
membership  prior  to  the  end  of  the 
stock  redemption  periods  could  simply 
sell  the  Bank  stock  to  another  member, 
at  a  price  to  be  negotiated  by  the  two 
members.  Because  the  final  rule  does 
not  permit  the  members  to  establish  a 
trading  market  for  Bank  stock,  the 
provisions  of  the  proposed  rule  that 
would  have  "de-linked"  the  termination 
of  membership  from  the  ownership  of 
stock  are  no  longer  appropriate,  and 
thus  have  been  deleted. 

As  was  proposed,  §  925.26(c)  of  the 
final  rule  provides  that  the  receipt  by  a 
Bank  of  a  notice  of  withdrawal  shall 
commence  the  applicable  6-month  and 
5-year  stock  redemption  periods, 
respectively,  for  all  of  the  Class  A  and 
Class  B  stock  held  by  that  member  that 
is  not  already  subject  to  a  pendinig 
request  for  redemption.  Also  as 
proposed,  §  925.26(c)  provides  that  in 
the  case  of  an  institution  the 
membership  of  which  has  been 
terminated  as  a  result  of  a  merger  or 


other  consolidation  into  a  nonmember 
or  into  a  member  of  another  Bank,  the 
applicable  stock  redemption  periods  for 
any  stock  that  is  not  subject  to  a 
pending  notice  of  redemptioivshall  be 
deemed  to  commence  on  the  date  on 
which  the  charter  of  the  former  member 
is  cancelled.  The  final  rule  makes  no 
substantive  changes  to  this  provision. 
As  was  proposed  and  as  discussed 
above,  §925. 26(d)  of  the  final  rule 
implements  the  Bank  Act,  as  amended 
by  the  GLB  Act,  by  providing  that  no 
institution  may  withdraw  from 
membership  unless,  on  the  date  that  the 
membership  is  to  terminate,  there  is  in 
effect  a  RefCorp  Certification.  This 
provision  is  not  substantively  changed 
bom.  the  proposed  rule.  The  GLB  Act 
amended  the  Bank  Act  to  require  each 
Bank  to  pay  20  percent  of  its  net 
earnings  each  year  toward  the  RefCorp 
debt  service.  12  U.S.C.  1441b(f)(2)(C),  as 
amended.  The  GLB  Act  further  required 
that  before  a  member  can  withdraw 
from  Bank  membership,  the  Finance 
Board  must  have  in  effect  a  certification 
that  the  withdrawal  of  the  member  will 
not  cause  the  Bank  System  to  iai\  to 
make  its  required  payments  toward  the 
RefCorp  debt  service.  The  Finance 
Board  has  previously  addressed  this 
matter  by  certifying  that  the  withdrawal 
of  any  member  will  not  cause  the  Bank 
System  to  fail  to  meet  its  RefCorp 
payments.  Finance  Board  Resolution 
No.  2000-32  (June  23,  2000).  The 
certification  remains  in  effect  until 
rescinded  or  superseded  by  the  Finance 
Board.  Accordingly,  there  is  no  need  to 
revisit  the  issue  as  part  of  this  final  rule, 
and  Bank  members  may  withdraw  fit>m 
membership  without  having  to  request 
individual  certifications  from  the 
Finance  Board. 

Involuntary  Termination.  Section 
6(d)(2)  of  the  Bank  Act,  as  amended  by 
the  GLB  Act,  provides  the  grounds  on 
which  a  Bank  may  terminate  the 
membership  of  an  institution,  such  as  in 
the  case  of  violating  the  Bank  Act  or 
Finance  Board  regulations,  or 
insolvency.  Section  6(d)(2)  also 
provides  that  the  applicable  notice 
period  for  each  class  of  redeemable 
stock  shall  commence  on  the  earlier  of: 
(i)  The  date  of  such  termination;  or  (ii) 
the  date  on  which  the  member  provided 
notice  of  its  intent  to  redeem  the  stock. 

Section  925.21  of  the  proposed  rule 
implemented  the  above  statutory 
provisions.  Section  925.27  of  the  final 
rule  retains  these  provisions  as 
proposed,  with  several  changes 
discussed  below.  As  was  proposed, 
§  925.27(a)  of  the  final  rule  provides  that 
the  board  of  directors  of  a  Bank  may 
terminate  the  membership  of  any 
institution  that  fails  to  comply  with  any 


requirement  of  the  Bank  Act,  any 
Finance  Board  regulation,  or  any 
requirement  of  the  Bank's  capital  plan, 
or  becomes  insolvent  or  otherwise 
subject  to  the  appointment  of  a 
conservator,  receiver,  or  other  legal 
custodian  under  federal  or  state  law. 
Section  925.27(a)(3)  of  the  final  rule  also 
adds  as  an  additional  ground  for 
termination  any  circumstances  under 
which  the  retention  of  Bank 
membership  would  jeopardize  the  safety 
or  soimdness  of  the  Bank,  which  is 
consistent  with  existing  §  925.27(b)(4). 
See  12  CFR  925.27fb)(4).  As  was 
proposed,  §  925.27(b)  of  the  final  rule 
provides  that  the  applicable  6-month 
and  5-year  stock  redemption  periods, 
respectively,  for  all  Clkss  A  and  Class  B 
stock  that  is  not  already  subject  to  a 
pending  request  for  redemption,  shall 
commence  on  the  date  that  the  Bank 
terminates  the  institution's  membership. 
In  response  to  a  Bank  commenter's 
suggestion,  §  925.27(c)  of  the  final  rule 
adds  language  clarifying  that  an 
institution  whose  membership  is 
terminated  involimtarily  shall  cease 
being  a  member  as  of  the  date  on  which 
the  board  of  directors  of  the  Bank  acts 
to  terminate  its  membership.  As  was 
proposed,  this  section  provides  that  the 
institution  shall  have  no  right  to  obtain 
any  of  the  benefits  of  membership  after 
that  date.  In  response  to  one  comment, 
the  final  rule  clarifies  that  the 
institution  shall  be  entitled  to  receive 
any  dividends  declared  on  its  stock 
until  the  stock  is  redeemed  by  the  Bank. 

Prior  to  the  GLB  Act,  section  6(e)  of 
the  Bank  Act  provided  the  Finance 
Board  with  the  authority  to  terminate 
the  membership  of  an  institution  that 
became  insolvent.  12  U.S.C.  1426(e)(ii) 
(1994).  Pursuant  to  that  authority,  the 
Finance  Board  adopted  §  925.28(a), 
which  provides  that  the  membership  of 
an  institution  placed  in  receivership 
(which  in  all  likelihood  would  be 
insolvent)  automatically  terminates.  12 
CFR  925.28(a).  As  discussed  above,  the 
GLB  Act  amended  the  Bank  Act  by 
vesting  in  the  Banks,  rather  than  the  ■ 
Finance  Board,  the  authority  to 
determine  whether  to  terminate 
involuntarily  the  membership  of  an 
institution  that  is  insolvent  or  placed 
into  receivership.  12  U.S.C. 
1426(d)(2)(A)(ii),  as  amended.  One  Bank 
suggested  that  the  final  rule  retain  the 
automatic  termination  provision  in 
existing  §925.28  because  that  procedure 
has  worked  well  and  the  proposed 
change  would  impose  operational 
burdens  on  the  Banks  and  receivers  and 
conservators.  The  Finance  Board  has  not 
implemented  that  recommendation  in 
the  final  rule,  because  the  GLB  Act  vests 
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the  authority  for  making  such  decisions 
in  the  board  of  directors  of  each  Bank, 
rather  than  in  the  Finance  Board.  Thus, 
if  a  member  is  placed  into  receivership 
or  conservatorship  or  otherwise  is 
determined  to  be  insolvent,  the  board  of 
directors  of  each  Bank  must  determine 
whether  it  is  most  appropriate  to  allow 
that  institution  to  remain  a  member  pf 
the  Bank  for  some  period  of  time  or  to 
terminate  its  membership  imder  these 
provisions.  The  final  rule  also  removes 
existing  §  925.28(b)  and  (c)  regarding  the 
treatment  of  outstanding  advances  and 
Bank  stock,  and  dividends  on  Bank 
stock,  of  a  member  placed  into 
receiverahip,  which  are  addressed 
generally  in  §  925.29  and  §  931.4, 
respectively,  of  the  final  rule. 

Disposition  of  Claims.  The  GLB  Act 
did  not  amend  section  ld(c)  of  the  Bank 
Act,  which  provides  that  a  Bank  shall 
have  a  lien  upon  and  shall  hold  the 
stock  of  a  member  as  further  collateral 
security  for  all  indebtedness  of  the 
member  to  the  Bank.  12  U.S.C.  1430(c) 
(1994).  The  GLB  Act  did  amend  section 
6(d)(3)  of  the  Bank  Act,  which  provides 
that  upon  the  termination  of 
membership  for  any  reason,  the 
outstanding  indebtedness  of  the  member 
to  the  Bank  shall  be  liquidated  in  an 
orderly  manner,  as  determined  by  the 
Bank,  and  upon  the  extinguishment  of 
all  such  indebtedness  the  Bank  shall 
return  to  the  member  all  collateral 
pledged  to  secure  the  indebtedness.  Id. 
§  1426(d)(3),  as  amended.  Section 
925.22  of  the  proposed  rule  would  have 
implemented  these  two  statutory 
provisions,  and  §  925.29  of  the  final  rule 
retains  these  provisions,  with  several 
changes,  as  described  below. 

Section  925.29(a)  of  the  final  rule 
provides  that  if  an  institution  withdraws 
from  membership  or  its  membership  is 
otherwise  terminated,  the  Bank  shall 
determine  an  orderly  manner  for 
liquidating  all  outstanding  indebtedness 
owed  by  that  member  to  the  Bank  and 
for  settling  all  other  claims  against  the 
member.  After  all  such  obligations  and 
claims  have  been  extinguished  or 
settled,  the  Bank  shall  return  to  the 
member  all  collateral  pledged  by  the 
member  to  the  Bank  to  secure  its 
obligations  to  the  Bank. 

Section  925.29(b)  of  the  final  rule 
provides  that  if  an  institution  that  has 
withdrawn  from  membership  or  that 
otherwise  has  had  its  membership 
terminated  remains  indebted  to  the 
Bank  or  has  outstanding  any  business 
transactions  with  the  Bank  after  the 
effective  date  of  its  termination  of 
membership,  the  Bank  shall  not  redeem 
or  repurchase  any  Bank  stock  that  is 
required  to  support  the  indebtedness  or 
the  business  transactions  until  after  all 


such  indebtedness  and  business 
transactions  have  been  extinguished  or 
settled. 

Readmission  to  Membership.  Section 
6(g)(1)  of  the  Bank  Act,  as  amended  by 
the  GLB  Act,  provides  that  an 
institution  that  divests  all  shares  of 
Bank  stock  may  not,  after  such 
divestitiu'e,  acquire  Bank  stock  before 
the  end  of  the  5-year  period  beginning 
on  the  date  of  the  completion  of  such 
divestiture,  imless  the  divestiture  is  a 
consequence  of  a  transfer  of 
membership  on  an  uninterrupted  basis 
between  Banks.  12  U.S.C.  1426(g)(1),  as 
amended.  Section  6(g)(2)  of  the  Bank 
Act,  as  amended  by  the  GLB  Act, 
prbvides  for  an  exception  that  allows 
any  institution  that  withdrew  from 
membership  in  a  Bank  before  December 
31, 1997  to  acquire  Bank  stock  at  any 
time  after  that  date,  subject  to  the 
approval  of  the  Finance  Board  and  the 
requirements  of  the  Bank  Act.  Id. 
1426(g)(2),  as  amended. 

Section  925.23  of  the  proposed  rule 
implemented  these  statutory  provisions. 
Section  925.30  of  the  final  rule  retains 
these  provisions  as  proposed,  with  some 
clarif3ring  language,  described  below. 
Section  925.30(a)  of  the  final  rule 
provides  that  an  institution  that  has 
withdrawn  from  membership  or 
otherwise  has  had  its  membership 
terminated,  and  which  has  divested  all 
of  its  shares  of  Bank  stock,  may  not  be 
readmitted  to  membership  in  any  Bank, 
or  acquire  any  capital  stock  of  any  Bank, 
for  a  period  of  5  years  from  the  date  on 
which  its  membership  terminated  and  it 
divested  all  of  its  shares  of  Bank  stock. 

Section  925.30(b)  of  the  final  rule 
provides  that  an  institution  that 
transfers  membership  between  two 
Banks  without  interruption  shall  not  be 
deemed  to  have  withdrawn  fitim  Bank 
membership  or  had  its  membership 
terminated.  Section  925.30(b)  further 
provides  that  any  institution  that 
withdrew  from  Bank  membership  prior 
to  December  31, 1997,  and  for  which  the 
5-year  period  has  not  expired,  may 
apply  for  membership  in  a  Bank  at  any 
time,  subject  to  the  approval  of  the 
Finance  Board  and  the  requirements  of 
part  925. 

D.  Part  93a— Definitions 

As  was  proposed,  §  930.1  of  the  final 
rule  sets  forth  the  definitions  for  the  risk 
management  and  capital  provisions  of 
parts  931,  932  and  933.  The  Finance 
Board  has  adopted  §  930.1  generally  as 
proposed,  with  the  changes  discussed 
below. 

The  Finance  Board  has  removed  a 
number  of  the  proposed  definitions 
from  the  final  rule  because  they  are  no 
longer  relevant,  given  changes  that  have 


been  adopted  to  the  final  capital 
reg\ilations.  The  Finance  Board  has  also 
removed  the  definition  of  the  term 
"NRSRO"  because  the  term  is  defined  in 
§  900.1  of  the  Finance  Board 
regulations,  which  provides  definitions 
applicable  to  all  parts  of  the  Finance 
Board  regulations.  12  CFR  900.1  (as 
amended  by  65  FR  43969,  43981  (July 
17,  2000).*  Some  changes  also  have 
been  made  in  the  final  rule  to  clarify  the 
meanings  of  terms,  including  "market 
value  at  risk,"  "capitalplan,"  and 
"permanent  capital."  The  Finance 
Board  also  has  added  to  §  930.1  of  the 
final  rule,  definitions  for  some 
additional  terms.  The  term  "minimum 
investment"  is  defined  as  the  minifniiTn 
amount  of  Class  A  and/or  Class  B  stock 
that  a  member  is  required  to  own  to  be 
a  member  of  a  Bank  and  to  obtain 
advances  or  engage  in  other  activities 
with  the  Bank,  consistent  with  §  931.3 
of  the  final  rule.  The  term  "excess 
stock"  is  defined  as  any  amount  of  stock 
held  by  a  member  in  excess  of  the 
minimum  investment.  The  terms 
"redeem  or  redemption"  are  defined  to 
mean  the  acquisition  of  Class  A  or  Class 
B  stock  by  a  Bank  at  par  value  following 
the  expiration  of  the  six-month  or  five- 
year  statutory  redemption  period, 
respectively,  for  the  stock.  The  final  rule 
defines  the  term  "repurchase"  to  mean 
the  acquisition  by  a  Bank  of  excess  stock 
prior  to  the  expiration  of  the  appUcable 
statutory  redemption  (>eriod. 

E.  Part  931— Federal  Home  Loan  Bank 
Capital  Stock 

In  General.  As  described  in  the 
SUPPLEMENTARY  INFORMATtON  section  of 
the  proposed  rule,  65  FR  43412  {July  13, 
2000),  the  GLB  Act  requires  die  capital 
regiilations  to  permit  each  Bank  to  issue 
"any  one  or  more"  of  Class  A  or  Class 
B  stock.  Class  A  stock  is  to  be 
redeemable  at  par  on  six  months  written 
notice  to  the  Bank;  Class  B  stock  is  to 
be  redeemable  at  par  on  five  years 
written  notice  to  the  Bank.  The  board  of 
directors  of  each  Bank  is  to  determine 
the  "rights,  terms,  and  preferences"  for 
each  class  of  stock,  consistent  with 
section  6  of  the  Bank  Act,  with  the 
regulations  of  the  Finance  Board,  and 
with  market  requirements.  The 
regulations  must  prescribe  the  manner 
in  which  Bank  stock  may  be  "sold, 
transferred,  redeemed,  or  repurchased," 
and  must  restrict  the  issuance  and 
ownership  of  Bank  stock  to  members  of 
the  Bank,  prohibit  the  issuance  of  other 
classes  of  stock,  and  provide  for  the 
liquidation  of  claims  and  the 
redemption  of  stock  upon  an 


*  A  similar  conforming  change  is  adopted  herein 
for  part  956  of  the  Finance  Board  regulations. 
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institution's  withdrawal  from 
membership. 

Apart  from  authorizing  the  issuance 
of  two  classes  of  Bank  stock,  the  GLB 
Act  eliminated  certain  key 
characteristics  of  the  single  class  of 
Bank  stock  that  had  been  established 
under  prior  law.  For  example,  the  Bank 
Act  no  longer  mandates  a  statutory  par 
value  for  all  Bank  stock  of  $100  per 
share  and  no  longer  requires  all  Bank 
stock  to  be  issued  at  par  value.^  As  a 
result,  the  Bank  Act  now  authorizes  a 
Bank  to  establish  the  par  value  for  its 
Class  A  and  Class  B  stock  (which  may 
differ],  and  permits  the  issuance  of  stock 
at  a  price  other  than  par  value. 

cfasses  of  Capital  Stock.  Section 
931.1  of  the  proposed  rule  set  forth  the 
essential  characteristics  of  the  two 
classes  of  Bank  stock.  The  proposed  rule 
would  have  required  the  Class  A  stock 
to  have  a  par  value  of  $100  per  share, 
be  issued  and  redeemed  only  at  par 
value,  be  redeemable  in  cash  only  on 
six-months  notice,  and  pay  a  stated 
dividend  that  would  have  a  priority 
over  the  Class  B  dividends.  The 
proposed  rule  would  have  required  each 
Bank  to  determine  the  par  value  for  its 
Class  B  stock,  as  well  as  the  price  at 
which  it  would  be  issued,  which  could 
be  at  par  value  or  at  or  some  other  price. 
The  Class  B  stock  also  would  have  been 
redeemable  only  at  par  value  and  with 
five  years  notice,  and  would  have  been 
subordinated  to  the  stated  dividend  on 
the  Class  A  stock.  The  proposed  rule 
also  restated  the  statutory  provision  that 
grants  the  Class  B  stock  an  ownership 
interest  in  the  retained  earnings  of  the 
Bank.  Although  not  expressly 
referenced  by  the  GLB  Act,  the  proposed 
rule  would  have  authorized  each  Bank 
to  issue  one  or  more  subclasses  of  Class 
A  and  Class  B  stock,  provided  that  each 
subclass  possessed  aU  of  the  required 
characteristics  of  its  class. 

The  final  rule  makes  four  principal 
changes  to  §  931.1  of  the  proposed  rule, 
by  eliminating  the  regulatory  par  value 
for  Class  A  stock,  eliminating  the  stated 
dividend  for  Class  A  stock,  eliminating 
the  priority  for  Class  A  dividends,  and 
requiring  that  each  Bank  issue  its  Class 
B  stock  at  its  stated  par  value. 

The  commenters  tnat  addressed  the 
issue  of  the  par  value  of  the  Class  A 
stock  generally  opposed  having  the  par 
value  set  by  regulation,  contending  that 
each  Bank  should  determine  the  par 
value  for  its  stock.  The  Finance  Board 


>  12  U.S.C  1426(a)  (1994).  The  minimum  amount 
of  Bank  stock  that  each  member  was  required  to 
purchase  bad  to  be  issued  at  par  value.  Any 
subsequent  issuance  could  be  at  a  price  in  excess 
of  par  value,  but  not  less  than  par  value.  As  a  matter 
of  practice,  all  stock  of  the  Banks  has  been  issued 
at  par  value. 


agrees  that  it  is  appropriate  to  allow 
each  Bank  to  determine  the  par  value 
and  issue  price  for  its  stock  and  has 
revised  the  final  rule  accordingly.  Thus, 
for  both  Class  A  and  Class  B  stock,  the 
final  rule  provides  that  par  value  is  to 
be  determined  by  the  board  of  directors 
of  the  Bank  and  stated  in  the  Bank's 
capital  plan.  The  final  rule  also  extends 
to  the  Class  B  stock  the  requirement 
from  the  proposed  rule  that  the  stock  be 
issued  oidy  at  its  par  value,  which  the 
proposed  rule  had  required  only  for  the 
Class  A  stock.  The  provisions  of  the 
proposed  rule  that  would  have  allowed 
a  Bank  to  issue  Class  B  stock  at  a  price 
other  than  par  value  prompted  criticism 
from  several  commenters.  Those 
commenters  recommended  that  the  final 
rule  require  the  Banks  to  issue  Class  B 
stock  at  its  par  value,  and  expressed 
concerns  about  allowing  a  Bank  to  issue 
stock  at  a  price  above  par  value  when 
the  Bank  is  required  by  statute  to 
redeem  the  stock  at  its  par  value.  Other 
commenters  noted  that  allowing  the 
Banks  to  issue  Class  B  stock  at  less  than 
its  par  value  would  be  inconsistent  with 
general  corporate  practice. 

Some  commenters  requested  that  the 
final  rule  expressly  allow  a  Bank  to 
issue  its  Class  B  stock  at  "book  value," 
rather  than  at  par  value.  Although  the 
issuance  of  Class  B  stock  at  its  book 
value  would  appear  to  be  legally 
permissible  under  the  Bank  Act,  such  an 
approach  would  raise  other  issues,  such 
as  how  the  book  value  of  a  Bank  would 
be  calculated,  how  frequently  the 
calculation  would  be  made,  and  how  a 
Bank  would  address  the  issue  of  selling 
stock  to  its  members  at  prices  that  could 
vary  day  to  day.  Because  of  those  and 
other  issues  concerning  the  issuance  at 
book  value,  the  Finance  Board  has 
determined  not  to  include  that  as  an 
option  under  the  final  rule. 

A  number  of  commenters  also 
objected  to  the  proposed  requirement 
that  Class  A  stock  pay  a  stated  dividend 
that  would  have  a  priority  over  the 
payment  of  dividends  on  Class  B  stock. 
The  principal  objection  to  that  provision 
was  that  such  a  requirement  may  trigger 
a  taxable  event  for  some  members  upon 
the  conversion  of  their  existing  Bank 
stock  to  Class  A  stock.  One  of  the 
reasons  for  including  that  provision  in 
the  proposed  rule  was  a  concern  that  the 
members  owning  Class  B  stock  might 
favor  themselves  over  the  members 
owning  Class  A  stock  with  regard  to  the 
payment  of  dividends.  The  Finance 
Board  received  a  number  of  comments 
suggesting  that  the  concern  was 
unfounded  because  the  members 
owning  the  Class  B  stock  also  would  be 
likely  to  own  Class  A  stock,  and  thus 
would  have  no  incentive  to  deprive  the 


Class  A  stock  of  its  dividends.  The 
Finance  Board  sees  merit  in  these 
arguments  and  thus  has  not  included  in 
§  931.1  of  the  final  rule  the  requirement 
that  the  Class  A  stock  have  a  stated 
dividend  or  a  priority  over  the  Class  B 
dividend.  Section  931.4  of  the  final  rule 
addresses  the  issue  of  dividends,  and 
generally  allows  a  Bank  to  establish  a 
dividend  preference  as  part  of  its  capital 
plan.  Thus,  the  final  rule  permits,  but 
does  not  require,  a  Bank  to  establish  a 
stated  dividend  with  a  priority.  To  the 
extent  that  any  provisions  of  a  Bank's 
capital  plan  might  tmfairly  disadvantage 
one  class  of  stockholders,  the  Finance 
Board  will  be  able  to  address  any  such 
inequities  through  the  approval  process 
for  the  capital  plans. 

A  number  of  commenters  opposed 
authorizing  the  issuance  of  subclasses  of 
the  Class  A  or  Class  B  stock,  suggesting 
that  it  would  create  a  risk  of  "cherry- 
picking"  among  the  subclasses  that 
could  be  detrimental  to  the  cooperative 
nature  of  the  Bank  System.  Other 
commenters  questioned  the  legal 
authority  for  subclasses.  As  explained  in 
the  SUPPLEMENTARY  INFORMATION  section 
of  the  proposed  rule,  the  board  of 
directors  of  a  Bank  has  the  authority 
under  section  6(a)(4)(A)  and  section 
6(c)(4)(B)  of  the  Bank  Act  to  establish 
different  rights,  terms,  and  preferences 
for  the  stock  issued  by  the  Bank.  12 
U.S.C.  1426(a)(4)(A).  (c)(4)(B),  as 
amended.  Those  provisions  clearly 
authorize  a  Bank  to  issue  Class  A  stock 
with  rights,  terms,  and  preferences  that 
differ  from  Class  B  stock,  and  there  is 
nothing  in  those  provisions  that  would 
prohibit  a  Bank  from  issuing  some 
shares  of  Class  B  stock,  for  example, 
with  rights,  terms,  and  preferences  that 
differ  from  other  shares  of  the  Bank's 
Class  B  stock.  Thus,  if  the  board  of 
directors  of  a  Bank  wished  to  issue  some 
shares  of  Class  B  stock  for  which  the 
dividend  will  be  determined  based  on 
the  performance  of  a  specific  category  of 
Bank  assets  and  other  shares  of  Class  B 
stock  for  which  the  dividend  will  be 
determined  based  on  the  general 
profitability  of  the  Bank,  it  woidd  have 
the  authority  to  do  so.  Obviously,  if 
some  shares  of  Class  B  stock  were  to 
have  rights,  terms,  and  preferences 
different  from  those  of  other  shares  of 
Class  B  stock,  it  would  be  eminently 
sensible  for  the  Bank  to  distinguish 
between  the  two  types  of  Class  B  stock, 
such  as  by  giving  them  different  names. 
Section  931.1(c)  of  the  final  rule  makes 
clear  that  a  Bank  can  designate  such 
diffierent  shares  of  stock  as  separate 
"subclasses"  if  it  wishes  to  do  so.  The 
authority  to  issue  subclasses  of  either 
the  Class  A  or  Class  B  stock  does  not  at 
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all  expand  the  authority  of  the  Bank  to 
issue  anything  other  than  Class  A  or 
Class  B  stock.  Indeed,  the  proposed  rule 
explicitly  required  each  subclass  to 
possess  all  of  the  characteristics  of  the 
class,  and  the  Finance  Board  has 
retained  that  provision  in  the  final  rule. 
Accordingly,  the  Finance  Board  believes 
that  the  Banks  have  the  authority  to 
issue  subclasses  of  stock  and  the  final 
rule  allows  the  Banks  to  do  so,  subject 
to  the  limits  described  above. 

One  other  issue  raised  by  commenters 
OQ  this  provision  concerned  the 
ownership  of  the  retained  earnings  by 
the  members  that  have  purchased  a 
Bank's  Class  B  stock.  The  commenters 
asked  that  the  final  rule  clarify  that 
ownership  of  Class  B  stock  does  not 
confer  an  enforceable  right  to  receive 
the  retained  earnings,  and  that  the 
ownership  interest  extends  to  all 
undistributed  retained  earnings  existing 
at  the  time  of  conversion  as  well  to 
those  existing  thereafter.  The 
commenters  also  sought  clarification  of 
how  the  ownership  interest  would  be 
affected  if  a  Bank  were  to  issue 
subclasses  of  Class  B  stock,  and  who 
would  own  the  retained  earnings  if  a 
Bank  did  not  issue  Class  B  stock. 

The  GLB  Act  provides  expressly  that 
a  member  shall  have  no  right  to 
withdraw  or  otherwise  receive  any 
portion  of  the  Bank's  retained  earnings, 
except  through  a  dividend  or  capital 
distribution  by  the  Bank,  which  resolves 
the  first  comment.  Similarly,  the  GLB 
Act  provides  that  the  owners  of  the 
Class  B  stock  shall  own  the  "retained 
earnings,  siuplus,  imdivided  profits, 
and  equity  reserves,  if  any"  of  the  Bank, 
and  does  not  limit  that  interest  to  any 
particular  date  in  time.  Accordingly, 
once  a  Bank  issues  any  Class  B  stock, 
the  holders  of  that  stock  will  have  an 
ownership  interest  in  the  retained 
earnings  of  the  Bank  from  that  date 
forward,  until  they  redeem  their  Bank 
stock.  After  a  member  has  redeemed  (or 
the  Bank  has  repiu'chased)  all  of  its 
Class  B  stock,  it  no  longer  would  have 
an  ownership  interest  in  the  retained 
earnings  of  the  Bank,  apart  frtim  any 
dividends  declared  while  the  member 
owned  the  Class  B  stock.  There  is 
nothing  in  the  language  of  the  GLB  Act 
that  suggests  that  die  interest  of  a  Class 
B  stockholder  is  limited  to  the  retained 
earnings  that  exist  on  the  date  that  the 
Bank  converts  from  its  existing  stock  to 
the  Class  A  and/or  Class  B  stock.  The 
Finance  Board  believes  that  Congress 
intended  this  to  be  an  ongoing  interest, 
such  that  interest  of  the  Class  B 
stockholders  would  extend  to  whatever 
retained  earnings  are  accumulated  over 
time,  as  well  as  those  that  exist  on  the 
date  of  conversion  to  the  new  capital 


structure.  Similarly,  there  is  no  reason 
to  distinguish  between  subclasses  of 
Class  B  stock  with  regard  to  the 
ownership  of  the  retained  earnings. 
Because  the  final  rule  requires  that  any 
subclasses  of  Class  B  stock  must  possess 
all  of  the  characteristics  of  Class  B  stock, 
the  creation  of  a  subclass  of  Class  B 
stock  cannot  extinguish  ownership 
interest  in  the  retained  earnings  of  the 
Bank  for  that  subclass,  which  is  created 
by  statute.  The  GLB  Act  also 
contemplates,  however,  that  the  board 
of  directors  of  a  Bank  may  establish 
different  rights,  terms,  and  preferences 
for  the  Bank's  stock,  which  would  allow 
the  board  of  directors  to  establish 
different  dividend  rates  for  different 
.subclasses  of  Class  B  stock,  even  though 
each  share  of  Class  B  stock,  including  its 
subclasses,  otherwise  would  have  the 
same  residual  interest  in  the  retained 
earnings  of  the  Bank.  The  final  rule  does 
not  address  the  ownership  of  the 
retained  earnings  of  a  Bank  that  has 
issued  no  Class  B  stock.  The  ownership 
interest  in  favor  of  the  Class  B 
stockholders  was  created  by  Congress  as 
part  of  the  GLB  Act.  Although  earlier 
versions  of  the  Bank  reform  legislation 
had  included  language  that  addressed 
the  ownership  of  the  retained  earnings 
by  the  owners  of  other  classes  of  stock, 
the  GLB  Act  did  not  include  such  a 
default  provision  for  any  Bank  that  does 
not  issue  Class  B  stock.  Because  the 
ownership  of  the  retained  earnings  was 
created  by  Congress,  the  Finance  Board 
believes  that  the  matter  of  ownership  for 
those  Banks  without  Class  B  stock  is 
best  left  to  the  Congress  to  resolve. 

As  a  related  matter,  Congress' 
decision  to  confer  an  ownership  interest 
in  the  retained  earnings  on  the  holders 
of  the  Class  B  stock  has  created  some 
uncertainty  about  whether  a  Bank  can 
pay  dividends  on  the  Class  A  stock  out 
of  its  retained  earnings.  By  law,  there 
are  only  two  sources  from  which  a  Bank 
may  pay  dividends:  previously  retained 
earnings  and  current  net  earnings.  12 
U.S.C.  1436(a).  By  giving  the  Class  B 
stockholders  the  exclusive  ownership  of 
the  retained  earnings,  the  GLB  Act 
appears  to  preclude  the  payment  of 
dividends  on  the  Class  A  stock  fttim  a 
Bank's  retained  earnings.  Although  by 
statute  a  Bank  may  pay  dividends  on  its 
Class  A  stock  from  "current  earnings," 
that  may  not  be  possible  under 
applicable  accounting  rules,  which 
dictate  that  a  Bank  must  credit  its  net 
earnings  to  retained  earnings  when  it 
closes  its  books  for  the  period.  The  final 
rule  does  not  resolve  this  problem, 
which  is  addressed  in  somewhat  greater 
detail  imder  the  discussion  of  §  931.4. 
The  Finance  Board  intends  to  raise  the 


issue  of  how  best  to  reconcile  these 
provisions  in  a  subsequent  rulemaking. 

Issuance  of  capital  stock.  Section 
931.2(a)  of  the  proposed  rule  would 
have  allowed  each  Bank  to  issue  either 
Class  A  or  Class  B  stock,  or  both  Class 
A  and  Class  B  stock,  as  well  as  any 
subclasses  of  either.  That  section  also 
required  a  Bank  to  issue  stock  only  to 
its  members,  barred  the  issuance  of  any 
other  class  of  capital  stock,  required  the 
Bank  to  act  as  its  own  transfer  agent, 
and  to  issue  its  capital  stock  only  in 
book-entry  form.  "The  Finance  Board 
also  requested  comments  on  whether 
the  Banks  should  be  allowed  to  issue 
stock  certificates  and.  if  so,  what 
safeguards  would  be  appropriate. 

Several  commenters  indicated  that 
requiring  book-entry  form  for  Bank 
stock  is  reasonable  and  would  prevent 
the  stock  bom  being  improperly 
transferred,  though  at  least  one 
commenter  suggested  that  including  the 
requirement  in  the  rule  is  unnecessary. 
One  Bank  recommended  that  the  final 
rule  allow  the  use  of  stock  certificates 
because  certain  members,  such  as 
insurance  companies,  may  be  required 
to  hold  certificates  to  comply  widi  state 
law  requirements.  That  BaJak  also 
recommended  that  a  Bank  be  allowed  to 
use  outside  transfer  agents,  indicating 
that  such  an  option  may  be  particularly 
helpful  for  a  Bank  that  uses  an  outside 
entity  to  conduct  elections. 

The  Finance  Board  is  adopting  the 
provisions  of  §931.2  largely  as  set  forth 
in  the  proposal.  Althou^  a  number  of 
insurance  companies  are  members  of 
the  Bank  System,  it  is  the  understanding 
of  the  Finance  Board  that  all  of  the 
Banks  ciuTently  issue  their  stock  in 
book-entry  form,  which  appears  not  to 
have  caused  any  difficulties  for  such 
members  under  state  law.  Because  no 
comments  identified  specific  provisions 
of  state  law  that  would  require  an 
insurance  company  to  be  issued  stock 
certificates  in  order  to  become  a  member 
of  a  Bank,  the  Finance  Board  is  not 
prepared  to  create  an  exception  for  such 
entities  in  the  final  rule.  To  the  extent 
that  state  law  may  require  a  particular 
member  to  hold  stock  certificates  in 
order  to  become  a  member  of  a  Bank, 
the  Finance  Board  would  be  prepared  to 
consider  the  issue  through  a  waiver 
request  under  the  Finance  Board's 
existing  procedures.  \n  that  event,  the 
Finance  Board  would  expect  the  request 
for  a  waiver  to  demonstrate  that  state 
law  allows  no  alternative  but  for  an 
insurance  company  to  hold  physical 
stock  certificates  in  order  to  become  or 
remain  a  member  of  the  Bank  System. 

When  it  issued  the  proposed  rule,  the 
Finance  Board  contemplated  that  Bank 
stock  would  have  been  traded  among 
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members  on  a  regular  basis,  which 
would  have  presented  a  more 
compelling  need  for  a  Bank  to  retain  an 
outside  soiuce  to  act  as  the  transfer 
agent  for  its  stock.  As  discussed  below, 
the  final  rule  has  eliminated  the 
provisions  of  the  proposed  rule  that 
would  have  required  Bank  stock  to  be 
traded  among  members,  as  well  as 
between  the  Bank  and  its  members,  at 
a  negotiated  price.  Thus,  as  in  the  past, 
the  overwhelming  majority  of  stock 
transactions  will  be  between  a  Bank  and 
a  member.  As  such,  the  Finance  Board 
does  not  anticipate  that  the  need  for  an 
outside  transfer  agent  under  the  new 
capital  structure  than  will  be  materially 
greater  than  under  the  current  capital 
structtire.  The  Finance  Board  anticipates 
further  ndemaking  in  the  first  quarter  of 
2001  on  capital  issues,  and  parties  who 
can  demonstrate  why  the  Banks  woiild 
still  need  to  retain  an  outside  source  to 
perform  the  transfer  agent  functions  in 
the  absence  of  a  tradii^  market  for  the 
Bank  stock  will  be  able  to  address  the 
issue  at  that  time. 

Proposed  §  931.2(b)  would  have 
required  each  Bank  to  determine  the 
initial  method  of  distribution  of  its  stock 
in  a  manner  that  is  fair  and  equitable  to 
all  eUgible  piuchasers.  The  proposed 
rule  expressly  allowed  the  Banks  to 
conduct  the  initial  isstiance  through  an 
exchange  or  conversion  but  did  not 
mandate  either  approach.  In  addition, 
the  proposal  woiild  have  allowed  a 
Bank  to  distribute  its  then-existing 
unrestricted  retained  earnings  as  shares 
of  Class  B  capital  stock. 

These  provisions  are  being  adopted  in 
the  final  rule  substantially  as  proposed. 
A  Bank  commenter  reconunended  that 
this  section  be  amended  to  clarify  that 
a  Bank  may  distribute  retained  earnings 
that  are  unrestricted  at  the  time  of 
conversion  in  the  form  of  shares  in  a 
subclass  of  Class  B  stock,  in  addition  to 
shares  of  Class  B  stock  as  the  proposed 
rule  provides.  Such  action  would  be 
authorized  under  the  rule  as  written  so 
no  change  to  the  rule  is  required. 

Proposed  §  931.2(c)  would  have 
required  that  a  Bank  issuing  capital 
stock  as  a  requirement  of  membership 
and  as  a  requirement  for  conducting 
business  with  the  Bank  could  do  so  only 
in  accordance  with  proposed  §  931.7 
and  §931.8,  respectively.  The  final  rule 
has  replaced  those  two  provisions  with 
a  new  provision  that  addresses  the 
minimum  investment  that  each  member 
must  maintain  in  the  stock  of  the  Bank, 
and  thus  has  deleted  the  substance  of 
§  931.2(c)  from  the  final  rule.  The 
provisions  regarding  the  minimum 
investment  are  discussed  under  §  931.3. 
below. 


Proposed  §  931.2(d)  would  have 
prohibited  a  Bank  from  issuing  stock  to 
a  member  or  group  of  affiliated  members 
if  the  issuance  would  result  in  such 
member  or  group  of  affiliated  members 
owning  more  than  40  percent  of  any 
class  of  the  outstanding  capital  stock  of 
the  Bank.  Section  931.9  of  the  proposed 
rule  separately  would  have  limited  the 
amount  of  stock  that  any  one  member, 
or  group  of  affiliated  members,  could 
own  to  40  percent  of  any  class  of  the 
outstanding  capital  stock  of  the  Bank. 
Several  commenters  suggested  that  the 
effect  of  that  provision  would  be  to  limit 
the  amoimt  of  advances  that  large 
members  coidd  obtain  because  they 
would  be  barred  from  purchasing  the 
necessary  additional  stock  that  would 
be  required  to  support  any  new 
advances.  Other  commenters  suggested 
that  the  provision  would  effectively 
require  small  members  to  piuchase 
additional  stock  to  support  the  activities 
of  large  members  of  a  Bank.  A  number 
of  conunenters  requested  that  the 
Finance  Board  address  how  the 
provision  woidd  be  applied  to  members 
that  exceeded  the  40  percent  cap 
through  no  action  of  tiieir  own,  such  as 
if  one  or  more  larger  members  were  to 
withdraw  from  the  Bank. 

The  Finance  Board  agrees  the 
concentration  limit  could  have 
hampered  some  large  members'  access 
to  Bank  advances  and  other  activities. 
The  Finance  Board  further  believes  that 
concerns  that  one  member  or  group  of 
members  may  exert  undue  influence 
over  a  Bank  can  be  addressed 
adequately  by  limiting  the  voting  rights 
of  large  members,  which  the  final  rule 
does  by  retaining  the  current  statutory 
cap  on  the  number  of  shares  that  any 
one  member  may  vote  in  an  election  of 
directors.  Because  the  existing  limits  on 
voting  rights  wiU  remain  in  place  in  the 
final  rule,  the  proposed  stock  ownership 
limits  are  no  longer  necessary  and  have 
been  deleted  from  the  final  rule.  The 
application  of  the  voting  limits  under 
the  new  capital  structiu^  is  discussed 
separately  under  the  explanation  of  the 
amendments  to  part  915  of  the  Finance 
Board's  regulations. 

Minimum  investment.  Section  931.3 
of  the  final  rule  addresses  the  miniirmin 
investment  in  capital  stock  that  is 
required  of  each  Bank  member.  This 
section  of  the  final  rule  replaces  two 
separate  provisions  of  the  proposed 
rule,  §§931.7  and  931.8,  which 
addressed  "membership  investment" 
and  "activity-based"  stock  purchase 
requirements,  respectively.  Each  of 
those  provisions  included  limitations 
based  on  the  concept  of  a  Bank's 
"operating  capital  ratios"  (i.e..  total  and 
risk-based  capital  ratios  somewhat 


higher  than  the  regulatory  minimums). 
Section  931.7  of  the  proposed  rule 
would  have  allowed  a  Bank  to  require 
each  member  to  invest  in  Class  A  stock 
as  a  condition  to  being  a  member  of  the 
Bank,  but  would  have  required  that  the 
Bank  also  allow  each  member  the  option 
of  purchasing  a  lesser  proportional 
amount  of  Class  B  stock.  If  the  Bank 
were  at  or  above  either  of  its  operating 
capital  ratios,  the  proposed  rule  would 
have  barred  the  Bank  bom  requiring  its 
members  to  purchase  any  additional 
amoimts  of  Bank  stock,  though  it  would 
have  permitted  a  Bank  to  assess  a 
membership  fee  in  lieu  of  a  mandatory 
stock  investment.  Section  931.8  of  the 
proposed  rule  would  have  allowed  a 
Bank  to  require  its  members  to  purchase 
an  amoimt  of  Class  A  or  Class  B  stock 
as  a  condition  to  doing  business  with 
the  Bank.  The  proposed  rule  also  woiUd 
have  allowed  a  Bank  to  contract  with  a 
member  for  the  purchase  of  stock  on  a 
future  date  (as  a  meuis  of  satisfying  an 
activity-based  stock  purchase 
requirement),  required  that  the  amount 
of  Class  B  stock  be  based  on  the  risk 
characteristics  of  the  imderlying  assets, 
and  prohibited  a  Bank  from  restricting 
a  member's  ability  to  sell  stock  that  it 
had  purchased  imder  this  requirement. 
As  with  the  membership  requirement,  if 
a  Bank  were  at  or  above  either  of  its 
operating  capital  ratios,  the  proposed 
rule  woidd  have  barred  the  Bank  from 
requiring  its  members  to  piutihase  any 
additional  Class  B  stock  based  on  the 
business  conducted  with  the  Bank. 

Nearly  all  commenters  who  addressed 
the  provisions  of  the  proposed  rule 
relating  to  operating  capital  ratios 
recommended  that  those  provisions  be 
eliminated  from  both  the  membership 
and  activity-based  stock  purchase 
requirements,  or  that  they  be  revised  to 
establish  an  operating  capital  range, 
rather  than  a  fixed  percentage.  A 
principal  concern  was  that  the  operating 
capital  ratios  woidd  cause  inconsistent 
stock  ownership  and/or  stock  piut:hase 
requirements  among  members  and  that 
they  may  not  be  effective  in  preventing 
the  Banks  from  becoming 
overcapitalized.  By  imposing  such 
limits  on  stock  issuance  on  a  Bank  that 
had  reached  its  operating  capital  ratios, 
the  proposed  rule  also  woidd  have 
effectively  capped  the  amoimt  of  capital 
that  the  Bank  would  have,  which  a 
number  of  commenters  suggested  was 
not  consistent  with  the  safe  and  sound 
operation  of  the  Banks. 

The  Finance  Board  continues  to 
believe  that  operating  capital  ratios  are 
a  valid  business  concept  that  should  be 
retained  in  the  final  rule,  but  has 
reconsidered  the  implementation  of  the 
concept  based  on  the  comments.  The 
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Finance  Board  believes  that  operating 
capital  ratios  are  more  appropriately 
described  as  a  risk  management  tool  for 
establishing  capital  levels  at  which  the 
Banks  intend  to  operate,  rather  than  as 
a  separate  regulatory  capital 
requirement  for  which  the  Finance 
Board  would  impose  sanctions  if  the 
Banks  were  to  operate  at  different  levels. 
Accordingly,  the  final  rule  deletes  from 
the  capital  regiUation  any  reference  to 
the  operating  capital  ratios,  as  well  as 
any  reference  to  limits  on  a  Bank's 
abiUty  to  issue  capital  stock  once  it  has 
reached  its  operating  capital  ratios. 
Instead,  the  final  rule  includes  an 
amendment  to  §  917.3  that  requires  each 
Bank  to  include  as  one  element  of  its 
risk  management  policy  the  total  and 
risk-based  capital  levels  at  which  the 
Bank  intends  to  operate.  In  effect,  the 
board  of  directors  of  each  Bank  must 
establish  the  capital  ratios  or  ranges  at 
which  it  intends  the  management  of  the 
Bank  to  operate.  If  the  Bank  were  to 
operate  at  capital  levels  that  were 
materially  above  or  below  the  operating 
capital  ratios  established  as  part  of  the 
risk  management  policy,  the  Finance 
Board  would  address  the  variance 
through  the  examination  and 
supervision  process.  The  Finance  Board 
expects  that  the  board  of  directors  of 
each  Bank  will  monitor  the  Bank's 
capital  level  to  ensure  that  management 
complies  with  the  capital  ratios 
established  by  the  board  of  directors. 

A  number  of  commenters  who 
addressed  the  membership  investment 
provisions  of  the  proposed  rule  objected 
to  requiring  the  investment  to  be  in 
Class  A  stock,  with  the  member  having 
an  option  to  invest  a  lesser  amount  in 
Class  B  stock.  Nearly  all  of  the 
commenters  who  addressed  the  use  of  a 
membership  fee  in  lieu  of  a  minimum 
investment  in  the  stock  of  the  Bank 
opposed  the  concept,  though  at  least 
one  commenter  advocated  allowing  a 
Bank  to  assess  a  fee  in  addition  to  a 
minimum  investment  in  Bank  stock.  As 
discussed  in  the  proposed  rule,  because 
the  operating  ratio  provisions  would 
have  precluded  a  Bank  from  issuing 
additional  stock  to  certain  of  its 
members  in  certain  circumstances,  the 
Finance  Board  believed  it  appropriate  to 
allow  the  Bank  to  assess  an  annual 
membership  fee  on  those  members  in 
lieu  of  the  stock  purchase  that  otherwise 
would  have  been  required.  In  part,  these 
provisions  were  intended  to  avoid  an 
accumulation  of  excess  capital  at  the 
Banks.  Because  the  Finance  Board  has 
eliminated  the  concept  of  operating 
capital  ratios  from  the  final  rule,  there 
no  longer  is  any  need  to  permit 
membership  fees  to  be  assessed  in  lieu 


of  mandatory  stock  purchases.  As 
described  below,  §  931.3  of  the  final  rule 
requires  each  Bank  to  establish  a 
minimum  investment  in  Bank  stock  as 
a  condition  of  membership,  as  well  as 
a  condition  of  doing  business  with  the 
Bank,  but  leaves  to  the  individual  Bank 
how  the  minimum  investment  is  to  be 
structiu«d.  Accordingly,  the  final  rule 
no  longer  requires  that  the  membership 
investment  be  in  Class  A  stock,  with  an 
option  for  the  member  to  invest  a  lesser 
amount  in  Class  B  stock,  and  does  not 
authorize  a  membership  fee  in  lieu  of 
the  minimum  investment.  This  revision 
to  the  proposed  rule  would  not  prevent 
a  Bank  from  assessing  a  fee  on  members 
in  other  contexts,  but  it  would  bar  the 
assessment  of  a  membership  fee  in  any 
form. 

The  activity-based  stock  purchase 
requirements  of  proposed  §931.8 
prompted  numerous  objections  that  they 
would  have  barred  a  Bank  from 
requiring  its  members  to  continue  to 
hold  Bank  stock  that  had  been 

Purchased  to  support  a  particular 
usiness  activity,  such  as  advances, 
with  a  Bank.  Many  of  the  commenters 
suggested  that  the  Banks  be  allowed  to 
mandate  a  "buy-and-hold"  requirement 
as  part  of  any  activity-based  stock 
purchase  requirement.  Those 
commenters  contended  that  allowing  a 
member  to  sell  Bank  stock  purchased  to 
support  a  particular  activity  would 
make  it  more  difficult  for  Banks  to  meet 
their  risk-based  capital  requirements. 
Commenters  also  expressed  concern 
that  the  proposed  rule  would  threaten 
the  cooperative  structure  of  the  Bank 
System  by  separating  stock  ownership 
from  the  business  that  the  members 
conduct  with  the  Banks,  and  would 
move  the  Banks  toward  a  corporate  form 
of  business. 

A  number  of  commenters  advocated 
retaining  the  current  activity-based 
stock  purchase  requirement  {i.e.,  a 
member  must  own  Bank  stock  at  least 
equal  to  5  percent  of  its  advances), 
arguing  that  such  a  formula  would 
provide  adequate  capital  to  cover  the 
credit,  market,  and  operational  risks 
associated  with  advances.  One 
commenter  supporting  that  approach 
argued  that  any  capital  supporting  an 
advance  is  "permanent"  because  the 
member  cannot  redeem  the  stock  while 
the  advance  is  outstanding,  and  that 
either  Class  A  or  Class  B  stock  could  be 
used  as  "permanent"  capital  for 
advances.  The  Congress,  however,  has 
spoken  definitively  on  these  issues  and 
the  Finance  Board  is  not  at  liberty  to 
consider  Class  A  stock  as  permanent 
capital.  The  risk-based  capital 
requirements  for  a  Bank,  i.e.,  the  capital 
required  for  credit  and  market  risk,  may 


be  satisfied  only  with  "permanent 
capital,"  which  is  defined  to  include 
only  the  amounts  paid  in  for  Class  B 
stock  plus  a  Bank's  retained  earnings 
(determined  in  accordance  with  GAAP). 
The  totality  of  the  GLB  Act  definitions 
make  it  clear  that  Class  A  stock  cannot 
lawfully  be  used  to  satisfy  a  Bank's  risk- 
based  capital  requirements,  even  if  it 
were  to  be  held  for  the  duration  of  an    ' 
advance.  With  regard  to  the  contention 
that  a  Bank  should  be  allowed  to  retain 
the  "5  percent  of  advances"  requirement 
from  prior  law,  it  would  be  possible 
imder  the  final  rule  for  a  Bank  to  do  so, 
provided  that  the  amount  of  capital 
generated  by  that  requirement  would  be 
sufficient  for  a  Bank  to  meet  its  total  and 
risk-based  capital  requirements,  both  for 
its  outstanding  advances  as  well  as  for 
the  other  assets  on  the  balance  sheets  of 
die  Banks.  As  discussed  below,  the 
determination  of  how  to  structure  the 
minimum  investment  is  left  to  the 
individual  Banks  under  the  final  rule. 

The  final  rule  includes,  in  §  931.3, 
much  of  the  substance  of  the  proposed 
membership  and  activity-based  stock 
purchase  requirements,  albeit  with  a 
number  of  revisions  and  additions  that 
conform  the  final  regulation  more 
closely  to  the  statutory  requirements. 
Consistent  with  a  number  of  comments, 
§  931.3(a)  of  the  final  rule  mandates  that 
each  Bank  shall  require  each  member  to 
maintain  a  "minimum  investment"  in 
the  stock  of  the  Bank.  The  term 
"minimum  investment"  includes 
whatever  amount  of  Bank  stock  an 
institution  is  required  to  purchase  in 
order  to  become  a  member  of  a  Bank,  as 
well  as  whatever  amount  of  Bank  stock 
a  member  is  required  to  purchase  in 
order  to  obtain  an  advance  or  to  conduct 
any  other  business  activity  with  the 
Bank.  The  GLB  Act  expressly  requires 
each  member  to  maintain  a  minimum 
investment  in  the  stock  of  its  Bank,  and 
requires  the  manner  for  determining  the 
amount  of  the  minimum  investment  to 
be  described  in  the  Bank's  capital  plan. 
The  GLB  Act  does  not  speak  in  terms  of 
the  minimum  investment  being 
structured  as  separate  membership  and 
activity-based  components.  The  GLB 
Act  does,  however,  require  the  amount 
of  capital  to  be  generated  by  the 
minimum  investment  to  be  sufficient  to 
allow  the  Bank  to  comply  with  its  total 
and  risk-based  capital  requirements,  and 
expressly  authorizes  a  Bank  to  base  the 
minimum  investment  on  a  percentage  of 
a  member's  assets  and/or  on  a 
percentage  of  a  member's  outstanding 
advances,  all  of  which  suggest  that 
under  the  new  capital  structure  (as 
under  the  existing  structure),  the 
minimum  investment  must  encompass 
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both  a  membership  component  and  an 
activity  component. 

As  a  fundamental  matter,  the  Banks 
are  cooperatives,  which  means  that  the 
capital  to  support  the  business  of  the 
Banks  must  be  supplied  by  the  members 
of  the  cooperative.  If  an  institution 
becomes  a  member  of  a  Bank,  it  has 
immediate  access  to  aU  of  the  products 
and  services  of  the  Bank  even  if  it  does 
not  inmiediately  take  advantage  of  them. 
Nonetheless,  the  Bank  stands  ready  to 
provide  advances  and  other  services  to 
the  new  member  and  has  an 
infrastructure  in  place  to  provide  those 
services.  Both  the  liquid  assets  that  a 
Bank  maintains  in  order  to  provide 
services  to  its  members,  as  well  as  parts 
of  the  infrastructure  of  the  Bank  (i.e., 
tangible  assets)  that  enable  it  to  provide 
those  services,  are  assets  against  which 
the  Bank  is  required  to  maintain  some 
amount  of  permanent  and  total  capital. 
Thus,  even  a  non-borrowing  member 
benefits  from  the  availability  of  these 
services  and  should  be  required  to 
purchase  some  amount  of  both  Class  A 
and  Class  B  stock  to  support  the  capital 
requirements  associated  with  the  Bank 
serving  as  a  standby  lender  for  the 
member.  Indeed,  as  a  number  of 
conunenters  contended,  an  institution 
cannot  become  a  member  without 
having  invested  some  amoimt  in  the 
stock  of  the  Bank.  Because  a  Bank  must 
maintain  permanent  capital  against 
assets  that  benefit  non-borrowing 
members,  the  Finance  Board  believes 
that  the  most  appropriate  reading  of  the 
GLB  Act  is  to  require  each  member  to 
maintain  an  investment  in  Bank  stock 
(including  Class  B  stock)  regardless  of 
whether  it  has  any  business  outstanding 
with  the  Bank. 

Section  931.3(a)  of  the  final  rule  also 
requires  each  Bank  to  require  each 
member  to  maintain  a  minimimi 
investment  in  Bank  stock  as  a  condition 
to  transacting  business  with  the  Bank  or 
obtaining  advances  or  other  services 
from  the  Bank.  Under  the  GLB  Act 
capital  provisions,  a  Bank  cannot  make 
an  advance  or  obtain  Acquired  Member 
Assets  (AMA)  unless  it  has  in  place  the 
permanent  and  total  capital  required  to 
meet  the  risk-based  and  leverage  capital 
requirements  associated  with  ^ose 
assets.  Because  of  that  requirement,  the 
Finance  Board  believes  that  the  concept 
of  a  "minimimi  investment"  must 
include  the  capital  stock  that  is  required 
to  support  the  risks  that  a  member's 
business  transactions  place  on  the 
balance  sheet  of  the  Bank.  Section 
931.3(a)  of  the  final  rule  provides  that 
the  specifics  of  how  a  "minimum 
investment"  is  to  be  calculated  is  to  be 
determined  by  each  Bank  as  part  of  its 
capital  plan,  which  reflects  the 


requirements  of  the  GLB  Act.  That 
provision  also  provides  expressly  that 
each  Bank  must  require  its  members  to 

maintain  its  minimum  investment  in 
Bank  stock  for  as  long  as  it  remains  a 
member  and  for  as  long  as  it  engages  in 
any  business  transaction  with  a  Bank 
against  which  the  Bank  is  required  to 
maintain  capital.  Thus,  for  instance,  a 
member  that  is  required  to  purchase 
Bank  stock  as  a  condition  of  obtaining 
an  advance  or  engaging  in  AMA 
transactions  with  the  Bank,  must 
continue  to  hold  that  stock  for  so  long 
as  the  corresponding  asset  remains  on 
the  Bank's  balance  sheet. 

Section  931.3(b)  of  the  final  rule 
provides  that  a  Bank  may  establish  the 
minimum  investment  required  of  each 
member  as  a  percentage  of  the  total 
assets  of  the  member  or  as  a  percentage 
of  the  advances  outstanding  to  the 
member,  or  based  on  any  other 
provisions  approved  by  the  Finance 
Board  as  part  of  the  Bank's  capital  plan. 
That  provision  of  the  final  rule  reflects 
exactly  the  requirements  of  the  GLB  Act. 
Because  the  business  transactions  amd 
services  that  the  Banks  provide  to  their 
members  are  not  limited  to  advances, 
the  Finance  Board  also  has  included  in 
§  931.3(b)  of  the  final  rule  a  provision 
cillowing  the  Banks  to  establish  a 
minimum  investment  as  a  percentage  of 
any  other  business  activity  conducted 
with  the  members,  which  would 
include  AMA  transactions.  In  addition, 
the  final  rule  provides  expressly  that  the 
above  bases  for  determining  a  minimum 
investment  are  not  mutuaUy  exclusive 
and  that  a  Bank  may  use  any  one  or 
more  of  them  in  any  combination  as  the 
basis  for  determining  the  minimum 
investment  required  of  the  members. 
Accordingly,  sdthough  the  final  rule 
allows  the  Banks  several  options  for 
structuring  the  minimum  investment 
that  is  required  of  all  members,  the 
Banks  must  require  the  members  to 
purchase  some  amounts  of  stock  in 
order  to  conduct  business  with  the 
Banks. 

Section  931.3(c)  of  the  final  rule 
provides  that  a  Bank  may  require  a 
member  to  satisfy  the  minimum 
investment  through  the  purchase  of 
either  Class  A  or  Class  B  stock,  or 
through  the  piuchase  of  any  one  or  more 
combinations  of  Class  A  and  Class  B 
stock  that  are  authorized  by  the  board  of 
directors  of  the  Bank.  That  section  also 
provides  that  a  Bank  may  establish  a 
lower  minimum  investment  for 
members  that  invest  in  Class  B  stock 
than  for  those  that  invest  in  Class  A 
stock,  provided  that  the  reduced 
investment  remains  sufficient  for  the 
Bank  to  remain  in  compliance  with  its 
minimum  capital  requirements.  As 


discussed  previously,  even  if  a  member 
does  not  borrow  or  otherwise  engage  in 
any  business  with  its  Bank,  the  Bank 
has  to  maintain  assets  and  infrastructiue 
to  allow  it  to  stand  ready  to  do  business 
with  such  members,  and  all  of  those 
assets  require  some  amount  of 
permanent  capital  and  total  capital  to 
comply  with  Uie  requirements  of  the 
GLB  Act.  The  same  is  true  with  regard 
to  members  that  borrow  from  or 
otherwise  do  business  with  the  Banks, 
except  that  the  linkage  between  the 
Bank  assets  that  are  created  through 
such  business  dealings  and  the  capital 
requirements  is  more  apparent.  In  either 
case,  if  a  Bank  could  not  require  its 
members  to  purchase  some  amount  of 
Class  A  stock  and  some  amount  of  Class 
B  stock,  it  could  not  possibly  comply 
with  the  capital  requirements  of  the 
GLB  Act.  In  theory,  a  Bank  could  rely 
on  retained  earnings  to  provide  the 
permanent  capital  to  allow  it  to  comply 
with  its  risk-based  capital  requirements 
but,  as  a  practical  reality,  no  Bank  has 
or  is  likely  to  have  in  the  near  term 
sufficient  retained  earnings  to  allow  that 
to  occur.  If  the  language  of  the  GLB  Act 
were  read  to  provide  each  member  with 
an  option  to  purchase  either  Class  A  or 
Class  B  stock,  a  Bank  could  not 
"ensure"  that  the  minimum  investment 
it  had  established  would  provide 
sufficient  capital  for  the  Bank  to  comply 
with  the  GLB  Act  capital  requirements. 
The  Finance  Board  believes  that  the 
most  appropriate  way  to  construe  the 
GLB  Act  is  to  allow  the  members  the 
option  of  choosing  from  whatever 
combinations  of  Class  A  and  Class  B 
stock  have  been  authorized  by  the  board 
of  directors  of  the  Bank  as  a  means  of 
satisfying  the  minimum  investment. 

Section  931.3(d)  provides  that  each 
member  of  a  Bank  shall  maintain  an 
investment  in  the  stock  of  its  Bank  in  an 
amount  that  is  sufficient  to  satisfy  the 
minimum  investment  requirement 
established  by  the  Bank's  capital  plan. 
This  reflects  provisions  in  the  GLB  Act 
that  require  each  member  to  comply 
with  the  minimum  investment 
established  by  the  Bank's  capital  plan. 
It  also  addresses  concerns  expressed  by 
a  number  of  commenters  that  certain 
types  of  institutions,  such  as 
.  commercial  banks,  which  are  authorized 
imder  state  law  to  invest  in  Bank  stock 
only  to  the  extent  that  the  investment  is 
required  as  a  condition  of  membership, 
might  lack  the  legal  authority  to  invest 
in  Bank  stock  if  the  investment  were  not 
required  as  a  condition  of  membership 
or  as  a  condition  of  obtaining  services 
from  the  Bank. 

The  final  rule  does  not  include  the 
provision  formerly  in  §  931.8(c)  of  the 
proposed  rule,  which  would  have 
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required  that  the  amount  of  Class  B 
stock  that  a  member  must  purchase  be 
based  on  the  risk  characteristics 
associated  with  the  type  and  diu^tion  of 
asset  to  be  acquired  by  the  Bank  as  a 
result  of  the  particular  transaction  with 
that  member.  In  order  to  satisfy  the 
requirement  in  the  final  rule  that  the 
minimum  investment  shall  be  sufficient 
to  ensure  that  the  Bank  remains  in 
compliance  with  all  of  its  minimum 
capital  requirements,  the  Banks  may 
well  have  to  take  into  account  the  risk 
characteristics  associated  with 
particular  transactions  with  members  in 
determining  what  investment  to  require 
for  such  transactions.  Under  the  final 
rule,  however,  that  matter  is  left  to  the 
board  of  directors  of  each  Bank  to 
resolve,  through  the  capital  plan. 

Dividends.  As  discussed  previously, 
the  Finance  Board  has  deleted  from  Uie 
final  rule  the  provisions  of  the  proposed 
rule  that  would  have  required  that  the 
Class  A  stock  pay  a  stated  dividend  that 
would  have  a  priority  over  the 
dividends  on  the  Class  B  stock.  The 
final  rule  also  deletes  all  of  proposed 
§  931.4(b),  which  would  have  required 
the  capital  plan  of  each  Bank  to  address 
certain  issues  associated  with  the  stated 
dividend  and  the  priority  for  the  Class 
A  stock,  and  all  of  proposed  §  931.4(c), 
which  separately  addressed  the 
dividends  on  the  Class  B  stock.  As 
previously  discussed,  many  commenters 
recommended  eliminating  the  stated 
dividend  and  the  dividend  priority  for 
Class  A  stockholders,  citing  potential 
tax  consequences  to  the  members. 
Several  commenters  also  suggested  that 
each  Bank  be  permitted  to  decide  the 
dividend  structiire  and  preferences,  if 
any,  to  be  assigned  to  the  classes  of 
stock  that  it  issues.  The  Finance  Board 
agrees  with  those  comments,  and  has 
removed  those  provisions  from  the  final 
rule  for  those  reasons.  Thus,  the  final 
rule  provides  simply  that  the  capital 
plan  may  establish  different  dividend 
rates  or  preferences  for  each  class  or 
subclass  of  Bank  stock,  which 
effectively  leaves  to  the  board  of 
directors  of  each  Bank  the  decision  as  to 
how  to  structiue  dividends  to  the 
members.  To  the  extent  that  the 
dividend  structuj^  adopted  by  a  Bank 
might  imfairly  favor  one  class  of 
stockholder  over  another,  the  Finance 
Board  would  be  prepared  to  address 
those  issues  as  part  of  the  approval 
process  for  the  capital  plans.  The 
Finance  Board  expects  that  it  will  not 
approve  a  capital  plan  if  it  would  allow 
for  the  holders  of  either  stock  class  to 
be  treated  unfairly.  These  provisions 
were  included  in  the  proposed  rule  to 
preclude  the  possible  manipulation  of 


the  Class  A  dividend  by  and  for  the 
benefit  of  Class  B  shareholders,  who 
may  well  have  a  greater  influence  on  the 
Bank's  dividend  policies  than  the  Class 
A  shareholders.  "The  Finance  Board 
continues  to  believe  that  it  is  important 
to  ensiue  that  this  does  not  happen,  but 
believes  that  the  capital  plan  review 
process  is  the  appropriate  means  to  do 
so. 

One  commenter  recommended  that 
the  final  rule  bar  a  Bank  from  paying  a 
.  dividend  if  it  is  not  in  compliance  with 
its  capital  requirement  or  would  fall  out 
of  compliance  as  a  result  of  paying  the 
dividend,  explaining  that  without  such 
a  provision  a  Bank  could  continue  to 
pay  dividends  in  order  to  forestall  stock 
redemptions,  notwithstanding  its  lack  of 
sufficient  capital.  The  GLB  Act 
expressly  precludes  a  Bank  from 
distributing  its  retained  earnings  unless 
it  would  continue  to  meet  all  applicable 
capital  requirements  following  the 
distribution.  Section  2A(a)(3)(A)  of  the 
Bank  Act  also  provides  that  the  primary 
duty  of  the  Finance  Board  is  to  ensiu% 
that  the  Banks  operate  in  a  financially 
safe  and  sound  manner.  12  U.S.C 
1422a(a)(3)(A).  The  minimum  capital 
requirements  established  by  the  GLB 
Act  advance  the  safety  and  soundness  of 
the  Bank  System  by  ensuring  that  the 
Banks  have  sufficient  capital  to  conduct 
thefr  business.  The  Finance  Board 
believes  that  a  Bank  that  fails  to 
maintain  the  minimiun  amounts  of 
capital  required  by  the  GLB  Act  would 
be  operating  in  an  unsafe  and  unsound 
condition,  which  would  require 
remedial  action  by  the  Finance  Board. 
Although  it  was  never  the  intent  of  the 
Finance  Board  to  suggest  that  a  Bank 
could  pay  dividends  while  not  meeting 
its  minimiun  capital  requirements,  the 
Finance  Board  sees  merit  in  explicitly 
stating  so  in  regulation  and  has  added 
such  language  to  the  final  rule. 

Section  931.4(a)  of  the  proposed  rule 
also  had  provided  that  any  member, 
including  a  member  withdrawing  from 
the  Bank  System,  that  owns  Class  A  or 
Qass  B  stock,  or  both,  would  be  entitled 
to  receive  dividends  declared  on  its 
stock  for  as  long  as  it  owned  the  stock. 
The  final  rule  retains  that  provision. 
Section  931.4(a)  of  the  proposed  rule 
further  provided  that  any  dividends  on 
the  Class  B  stock  shall  be  payable  only 
from  the  net  earnings  or  retained 
earnings  of  the  Bank,  determined  in 
accordance  with  GAAP  and  was  silent 
on  the  soiuces  available  for  dividends 
on  Class  A  stock.  The  final  rule  includes 
a  similar  provision,  providing  that  a 
Bank  may  pay  dividends  only  from  its 
previously  retained  earnings  or  its 
current  net  earnings.  That  language 
simply  restates  the  existing  statutory 


requirements  and  applies  equally  to 
dividends  on  Class  A  and  to  Class  B 
stock.  12  U.S.C  1436(a).  The  final  rule 
also  provides  that  a  Bank  shall  declare 
and  pay  dividends  only  in  accordance 
with  its  capital  plan.  As  previously 
discussed,  certain  amendments  made  by 
the  GLB  Act  may  limit  the  ability  of  a 
Bank  to  pay  dividends  on  its  Class  A 
stock  from  retained  earnings.  Section 
6(h)(1)  of  the.Bank  Act,  12  U.S.C. 
1426(h)(1),  as  amended,  provides  that 
the  "holders  of  the  Class  B  stock  •  *  * 
shall  own  the  retained  earnings, 
surplus,  undivided  profits,  and  equity 
reserves*   *  *  of  the  Bank."  The 
following  paragraph  of  the  statute  limits 
that  ownership  interest,  providing  that  a 
member  has  no  right  to  receive  any 
portion  of  the  retained  earnings,  other 
than  through  a  dividend  or  a  capital 
distribution.  The  next  paragraph  bars  a 
Bank  from  distributing  any  of  its 
retained  earnings  unless  it  would 
continue  to  meet  all  of  its  capital 
requirements  following  the  distribution. 
Read  together,  those  provisions  appear 
to  require  that  the  retained  earnings  of 
a  Bank  are  available  only  for  the 
payment  of  dividends  to  the  holders  of 
the  Class  B  stock.  To  allow  the  retained 
earnings  to  be  used  as  a  source  for 
dividends  on  the  Class  A  stock  would 
appear  to  require  a  Bank  to  use  the 
property  of  one  class  of  stockholders  to 
pay  dividends  to  another  class  of 
stockholders,  who  have  been  granted  no 
ownership  interest  in  those  retained 
earnings. 

Section  16(a)  of  the  Bank  Act.  12 
U.S.C.  1436(a),  provides  that  "no 
dividends  shall  be  paid  except  out  of 
previously  retained  earnings  or  current 
net  earnings."  That  suggests  that  even  if 
the  retained  earnings  are  available  only 
for  payment  of  dividends  to  the  holders 
of  the  Class  B  stock,  a  Bank  could  use 
its  "current  net  earnings"  as  the  source 
for  paying  dividends  on  its  Class  A 
stock.  It  appears,  however,  that  under 
generally  accepted  accounting 
principles  (GAAP),  current  earnings  are 
closed  to  retained  earnings  at  the  close 
of  each  accoimting  period,  the  effect  of 
which  is  to  make  ciorrent  earnings 
unavailable  as  a  source  of  dividends. 
Though  it  appears  unlikely  that  the 
Congress  considered  how  creating  a 
property  interest  in  the  retained 
earnings  in  favor  of  the  Class  B 
stockholders  might  limit  the  ability  of 
the  Banks  to  pay  dividends  on  their 
Class  A  stock,  the  language  that 
Congress  used  places  the  ownership  of 
the  retained  earnings  with  the  Class  B 
stockholders.  The  final  rule  is  silent  on 
this  issue.  As  noted  previously,  the 
Finance  Board  anticipates  further 
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rulemaking  in  the  first  quarter  of  2001 
on  capital  issues,  and  believes  that  the 
resolution  of  this  issue  regarding  the 
source  of  dividends  for  the  Class  A 
stock  should  occur  after  there  has  been 
an  opportunity  for  public  comment  on 
the  issue.  To  the  extent  that  any  Bank 
intends  to  submit  a  capital  plan  that 
would  call  for  the  payment  of  dividends 
on  Class  A  stock,  the  Finance  Board 
expects  that  the  plan  would  identify  the 
source  for  paying  such  dividends, 
address  the  authority  of  the  Bank  to  pay 
dividends  firam  that  sovuce,  and 
describe  how  the  proposal  would  be 
treated  under  relevant  accounting 
principles. 

Some  commenters  expressed  concern 
that  any  regulatory  limits  on  dividends 
may  prove  troublesome  over  time,  given 
the  potential  for  increased  volatility  in 
reported  net  income  and  retained 
earnings  that  could  result  from  the 
implementation  of  Statement  of 
Financial  Accoiuiting  Standards  No.  133 
(SFAS  133).  the  new  GAAP  accounting 
standard  for  derivatives.  One 
commenter  recommended  that  if  the 
transitory  income  effects  associated 
with  SFAS  133  were  to  prevent  the 
payment  of  a  dividend,  it  would  be 
appropriate  for  the  Bank's  board  of 
directors  to  have  the  authority  to  declare 
and  pay  a  dividend  from  earnings 
without  regard  to  these  transitory  SFAS 
133  effects.  Another  commenter 
expressed  concern  about  the  market  and 
income  volatility  generated  by  the 
accoimting  treatment  surrounding 
mortgage-related  options,  such  as  those 
associated  with  the  Mortgage 
Partnership  Finance  (MPF)  program.  As 
noted  previously,  by  statute  a  Bank  may 
pay  dividends  only  from  its  current 
earnings  or  its  previously  retained 
earnings.  To  the  extent  that  these 
comments  suggest  that  the  Finance 
Board  should  allow  a  Bank  to  pay 
dividends  from  some  other  source,  the 
Finance  Board  is  not  prepared  to  do  so. 
Moreover,  the  CLE  Act  requires  that  in 
calculating  risk-based  and  total  capital, 
the  retained  earnings  of  a  Bank  must  be 
calculated  in  accordance  with  GAAP. 
The  GLB  Act  also  restricts  a  Bank  from 
making  a  retained  earnings  distribution, 
imless  following  such  distribution  the 
Bank  would  continue  to  meet  all 
applicable  capital  requirements.  These 
statutory  provisions,  read  together, 
persuade  the  Finance  Board  that  it 
should  not  adopt  the  suggestions  raised 
by  these  commenters. 

Liquidation,  merger,  or  consolidation. 
The  proposed  rule  established  a  priority 
for  Class  A  shareholders  over  Class  B 
shareholders,  in  the  event  of  a 
liquidation,  merger,  or  other 
consolidation  of  a  Bank  As  previously 


discussed,  many  commenters 
reconunended  eliminating  such  a 
preference  in  order  to  avoid  creating  a 
taxable  event  with  respect  to  stock 
previously  issued  as  dividends  when 
existing  stock  is  converted  to  Class  A 
stock.  The  Finance  Board  has 
eliminated  this  provision  in  the  final 
rule,  substituting  instead  a  requirement 
that  the  respective  rights  of  Class  A  and 
Class  B  stockholders,  in  the  event  that 
the  Bank  is  liquidated,  or  is  merged  or 
otherwise  consolidated  with  another 
Bank,  shall  be  determined  in  accordance 
with  the  capital  plan  of  the  Bank. 

Transfer  of  capital  stock.  Consistent 
with  ciurent  practice,  the  proposed  rule 
would  have  allowed  a  member  to 
transfer  capital  stock  only  to  another 
member  of  the  Bank  or  to  an  institution 
that  is  in  the  process  of  becoming  a 
member.  Unlike  ciurent  practice,  the 
proposed  rule  would  have  required  such 
transfers  of  stock  to  be  at  a  price  agreed 
to  by  the  parties,  which  by  implication 
meant  that  the  price  could  be  below,  at, 
or  above  the  par  value  of  the  stock. 

Several  commenters  raised  issues 
with  allowing  stock  transfers  to  an 
institution  in  the  process  of  becoming  a 
member,  citing  concerns  that  if  it  did 
not  become  a  member,  a  non-member 
institution  could  own  Bank  stock  which 
would  be  inconsistent  with  the  GLB 
Act.  To  address  concerns  raised  by  the 
conunenters,  the  Finance  Board  revised 
the  phrase  "institution  in  the  process  of 
becoming  a  member"  in  the  final  rule  to 
"institution  that  has  been  approved  for 
membership  in  that  Bank  and  that  has 
satisfied  all  conditions  for  becoming  a 
member,  other  than  the  purchase  of  the 
minimum  amount  of  Bahk  stock  that  it 
is  required  to  hold  as  a  condition  of 
membership." 

Many  commenters  opposed  the 
trading  of  Bank  stock  at  a  negotiated 
price  among  its  members.  Such  trading, 
it  was  argued,  would  require  members 
to  hold  Bank  stock  as  an  available-for- 
sale  asset,  which  would  have  to  be 
marked  to  market.  The  Finance  Board 
agrees  that  such  problems  outweigh  the 
potential  benefits  of  other  than  par 
value  transfers,  at  this  time,  and  has 
thus  revised  the  final  rule  to  require  that 
any  transfer  of  stock  among  members 
must  be  at  f>ar  value. 

Redemption  and  repurchase  of  capital 
stock.  Proposed  §931.10  (§931.7  in  the 
final  rule]  set  forth  requirements  for 
redemption  and  piuchase  of  capital 
stock  and  provided  that  a  member  may 
seek  to  have  the  Bank  redeem  its  Class 
A  and  Class  B  stock  with  six-months 
and  five-years  written  notice  to  the 
.  Bank,  respectively.  At  the  end  of  the 
notice  periods,  the  Bank  would  be 
required  to  pay  the  par  value  of  the 


stock  to  the  member  in  cash.  The 
proposal  also  would  have  barred  a 
member  from  having  pending  at  any  one 
time  more  than  one  notice  of 
redemption  for  any  class  of  Bank  stock. 
Several  commenters  expressed  concerns 
with  this  restriction,  indicating  that  it 
would  inhibit  a  Bank's  ability  to  pay 
stock  dividends  on  Class  B  stock 
because  a  member  that  did  not  want  to 
hold  stock  dividends  effectively  would 
be  precluded  from  requesting 
redemptions.  One  Bank  commenter 
suggested  that,  rather  than  restricting 
redemption  requests,  the  Bank  should 
be  allowed  to  assess  a  fee  for  additional 
redemption  requests.  To  address  this 
issue,  the  Finance  Board  has  revised  the 
final  rule  to  bar  a  member  from  having 
more  than  one  notice  of  redemption 
outstanding  at  one  time  for  the  same 
shares  of  Bank  stock.  This  will  allow  a 
member  that  has  submitted  a 
redemption  notice  for  certain  shares  of 
stock  to  file  an  additional  notice  for 
other  shares  of  stock  if  it  receives  stock 
dividends  or  otherwise  is  holding 
excess  stock  that  it  desires  to  have 
redeemed. 

The  final  rule  also  clarifies  that  a 
member  may  cancel  a  notice  of 
redemption  if  it  does  so  in  writing  to  the 
Bank,  and  the  Bank  may  impose  a  fee 
(to  be  specified  in  the  capital  plan]  on 
any  member  that  cancels  a  pending 
notice  of  redemption.  The  requirement 
that  a  Bank  shall  not  be-  obligated  to 
redeem  its  capital  stock  other  than  in 
accordance  with  this  paragraph  also  is 
adopted  in  the  final  rule. 

Section  931.7(b)  addresses  repurchase 
of  capital  stock,  which  was  referred  to 
in  the  proposal  as  purchase  of  capital 
stock.  Repurchase  of  capital  stock 
differs  from  redemption  in  that  it  is  a 
transaction  that  is  initiated  by  a  Bank, 
whereas  a  redemption  of  Baidc  stock  is 
a  transaction  that  is  initiated  by  a 
member.  The  proposed  rule  provided 
that  a  Bank,  in  its  discretion,  may 
purchase  outstanding  Class  A  or  Class  B 
capital  stock  from  its  members  at  any 
time  at  a  negotiated  price.  Several 
commenters  expressed  concerns  about 
the  implications  of  requiring  such 
transactions  to  occur  at  a  negotiated 
price,  indicating  that  such  a 
requirement  would  effectively  prevent  a 
Bank  from  repurchasing  excess  Bank 
stock  imless  the  Bank  were  willing  to 
pay  the  price  demanded  by  the  member. 
Several  commenters  also  recommended  . 
that  a  Bank  be  given  the  unilateral  right 
to  purchase  excess  stock  from  any 
member  at  par  value,  so  long  as  the 
purchase  would  not  result  in  the  Bank's 
failure  to  comply  with  any  regulatory 
capital  requirement.  One  commenter 
suggested  that  the  Banks  be  given  the 


J 


Federal  Register /Vol.  66.  No.  20 /Tuesday,  January  30,  2001 /Rules  and  Regulations  8279 


light  to  purchase  Class  A  shares  at  par 
ralue  and  Class  B  shares  at  book  value. 

The  Finance  Board  agrees  that  the 
jroposed  rule  could  make  it 
unnecessarily  difficult  for  the  Banks  to 
manage  effectively  their  capital 
accounts.  Accordingly,  the  final  rule 
authorizes  the  Banks,  in  their  discretion 
and  without  regard  to  the  6-month  and 
5-year  redemption  periods,  to 
repurchase  excess  stock  from  their 
members.  As  noted  previously,  the  term 
"excess  stock"  includes  any  Bank  stock 
owned  by  a  member  in  excess  of  the 
amovmt  that  the  member  is  required  to 
own  under  the  minimum  investment 
provisions  of  the  Bank's  capital  plan. 
The  final  rule  also  addresses  an  issue 
raised  by  the  comments  by  requiring  the 
Banks  to  provide  reasonable  notice  to 
any  member  from  which  the  Bank 
intends  to  repurchase  excess  stock,  with 
the  length  of  such  notice  being  stated  in 
the  capital  plan.  For  any  such 
repiuchases,  the  Banks  must  pay  to  the 
members  the  stated  par  value  of  the 
stock  in  cash.  The  final  nile  also  states 
expressly  that  a  member's  submission  of 
a  notice  of  intent  to  withdraw  from 
membership,  or  its  termination  of 
membership  in  any  other  manner,  shall 
not,  in  and  of  itself,  cause  any  Bank 
stock  to  be  deemed  excess  stock  for 
purposes  of  this  section.  That  provision 
reflects  a  statutory  requirement  imposed 
by  the  GLB  Act.  12  U.S.C.  1426(e)(2),  as 
amended. 

1 1   Several  Bank  commenters 
'  recommended  that  the  final  rule  give 
the  Banks  clear  discretion  to  approve  or 
deny  a  member's  request  for 
redemption,  so  long  as  the  Bank  is  in 
compliance  with  its  regulatory  capital 
requirements.  It  is  not  apparent  from  the 
GLB  Act  that  a  Bank  would  have  the 
authority  to  deny  a  redemption  request 
if  the  capital  of  the  Bank  would  not 
become  impaired  by  the  redemption  or 
if  the  Bank  would  remain  in  compliance 
with  its  regulatory  capital  requirements 
following  the  redemption.  Thus,  the 
final  rule  provides  that  at  the  expiration 
of  the  six-month  or  five-year  notice 
period,  as  applicable,  the  Bank  will  be 
required  to  pay  the  par  value  of  the 
stock  to  the  member  in  cash,  assuming 
that  the  capital  of  the  Bank  is  not 
impaired,  the  Bank  meets  its  minimiim 
capital  requirements,  and  the  member  is 
not  required  to  hold  the  stock  as  a 
condition  of  remaining  a  member  Or  of 
engaging  in  any  business  transactions 
with  the  Bank.  One  commenter 
reconunended  that  the  redemption 
provisions  of  the  final  rule  clarify  who 
makes  a  redemption  determination 
when  redemption  would  cause  the  Bank 
to  fall  below  its  regulatory  capital 
requirement  and  whether  and  under 


what  circiunstances  a  redemption 
request  may  be  withdrawn.  Under  the 
final  rule,  a  member  can  withdraw  a 
request  for  redemption  at  any  time  prior 
to  the  expiration  of  the  applicable  notice 
period,  though  the  Bank  may  assess  a 
fee  on  any  member  that  does  so.  The 
Finance  Board  expects  that  each  Bank 
will  monitor  its  capital  levels  at  all 
times  and  will  not  honor  a  redemption 
request  if  doing  so  would  cause  it  to  fail 
to  comply  with  any  of  its  capital 
requirements.  How  a  Bank  would 
address  a  situation  in  which  multiple 
members  simultaneously  submit 
redemption  requests  that  would  cause 
the  Bank  to  fall  below  any  minimum 
capital  requirement  should  be  addressed 
in  the  Bank's  capital  plan. 

One  commenter  suggested  amending 
this  section  to  clarify  that  a  Bank  that  is 
not  in  compliance  with  its  regulatory 
capital  requirements  not  be  permitted  to 
redeem  stock.  The  final  rule  precludes 
a  Bank  from  redeeming  or  repiut:hasing 
any  stock  if,  following  the  redemption 
or  repurchase,  the  Bank  would  fail  to 
meet  any  minimum  capital  requirement, 
or  if  the  member  would  fail  to  maintain 
its  minimtim  investment  in  the  stock  of 
the  Bank,  as  required  by  §  931.3. 

Capital  Impainnent.  The  final  rule 
bars  a  Bank  from  redeeming  or 
repiutihasing  any  capital  stock  without 
the  prior  written  approval  of  the 
Finance  Board  if  the  Finance  Board  or 
the  board  of  directors  of  the  Bank  has 
determined  that  the  Bank  has  incurred 
or  is  likely  to  incur  losses  that  result  in 
or  are  likely  to  result  in  charges  against 
the  capital  of  the  Bank.  The  proposed 
rule  had  included  a  comparable 
provision,  which  would  have  allowed  a 
Bank  to  redeem  or  repurchase  stock 
with  Finance  Board  approval  even  if  the 
Bank  thereafter  would  fail  to  meet  its 
minimum  capital  requirements.  The 
inclusion  of  the  language  in  the 
proposed  rule  that  would  allow  for  such 
transactions  with  Finance  Board 
approval  was  inadvertent,  and  the  final 
rule  does  not  permit  such  transactions. 
The  final  rule  also  provides  that  the 
prohibition  on  redemption  and 
repurchase  will  apply  even  if  a  Bank  is 
in  compliance  with  its  minimum  capital 
requirements,  and  will  remain  in  effect 
for  however  long  the  Bank  continues  to 
incur  such  charges  or  imtil  the  Finance 
Board  determines  that  such  charges  are 
not  expected  to  continue.  As  stated  in 
the  final  rule,  the  provision  more 
closely  tracks  the  statutory  language. 

Transition  Provision.  The  proposed 
rule  included  a  general  transition 
provision  in  §  932.1  for  the  Banks  to 
meet  the  risk-based  and  leverage  capital 
requirements,  as  well  as  a  separate 
transition  provision  in  §  933.3, 


pertaining  to  the  contents  of  the  capital 
plans.  Section  932.1  of  the  proposed 
rule  would  have  required,  by  a  date  not 
later  than  three  years  from  the  effective 
date  of  its  capital  plan,  that  each  Bank 
have  sufficient  total  capital  to  meet  the 
minimum  leverage  capital  requirement 
in  proposed  §  932.2,  and  sufficient 
permanent  capital  to  meet  the  risk-based 
capital  requirement  in  proposed  §  932.3. 
The  proposed  nde  also  would  have 
mandated  that  the  minimiim  stock 
purchase  and  stock  retention 
requirements  of  the  Bank  Act  in  effect 
immediately  prior  to  the  GLB  Act 
amendments  remain  in  effect  until  the 
Bank  had  issued  capital  stock  in 
accordance  with  its  approved  capital 
plan,  and  that  each  Bank  would 
continue  to  be  governed  by  certain 
provisions  of  the  Finance  Board's 
Financial  Management  Policy  (FMP) 
until  the  Bank  had  met  the  proposed 
regulatory  capital  requirements. 

One  Bank  commenter  recommended 
that  this  provision  be  amended  to  clarify 
that  the  new  minimum  stock  purchase 
and  retention  requirements  would  not 
become  effective  until  a  Bank  had 
issued  all  stock  under  its  plan,  to  allow 
for  issuance  of  stock  in  tranches  or 
roimds.  A  few  conunenters  questioned 
whether  the  current  leverage  limitation, 
12  CFR  966.3(a)  (65  FR  36290,  36299 
Qune  7,  2000)),  is  less  flexible  than  the 
leverage  authority  in  the  GLB  Act,  and 
the  total  capital  provision  of  the 
proposed  and  final  rule,  and  requested 
deletion  of  §966. 3(a).  Section  966.3(a) 
requires  a  Bank  to  hold  total  assets  not 
in  excess  of  21  times  the  total  of  its 
paid-in  capital  stock,  retained  earnings, 
and  reserves  (excluding  loss  reserves 
and  liquidity  reserves  for  deposits  as 
required  by  12  U.S.C.  1421(g)).  In 
addition,  that  rule  provides  additional 
leverage  authorify  by  allowing  a  Bank  to 
have  an  asset-based  leverage  of  up  to  25 
to  1  if  the  non-mortgage  assets  held  by 
the  Bank  after  deducting  the  amount  of 
deposits  and  capital,  do  not  exceed  11 
percent  of  the  Bank's  total  assets.  12 
CFR  966.3.  Several  Banks  commented 
that  the  existing  leverage  limit  would 
prevent  them  from  efficienUy  leveraging 
the  permanent  capital  base  aifforded 
through  Class  B  stock,  and  that  the 
existing  leverage  limit  is  more 
restrictive  than  the  GLB  Act  leverage 
liinitothenvise  allowed. 

'The  transition  provision  of  the  final 
rule  has  been  clarified  in  numerous 
respects  to  address  issues  raised  by  the 
commenters,  as  well  as  other  issues.  In 
the  final  rule,  the  Finance  Board  has 
relocated  the  general  transition 
provision  to  §  931.9,  and  has  included  a 
conforming  provision  in  §  933.4  as  part 
of  the  capital  plan  requirements.  As  an 
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initial  matter,  the  transition  provisions 
of  the  final  rule  are  keyed  to  the 
"effective  date"  of  a  Bank's  capital  plan, 
which  is  defined  as  the  date  on  which 
the  Bank  first  issues  any  Class  A  or 
Class  B  stock.  Prior  to  the  effective  date 
of  a  Bank's  capital  plan,  the  issuance 
and  retention  of  Bank  stock  are  to  be 
governed  by  §§925.20  and  925.22, 
which  implement  the  stock  purchase 
requirements  of  the  Bank  Act  as  they 
existed  prior  to  the  GLB  Act.  As  of  the 
effective  date  of  a  Bank's  capital  plan, 
the  issuance  and  retention  of  Bank  stock 
shall  be  governed  exclusively  by  the 
capital  plan  for  that  Bank. 

As  a  general  matter,  §  93 1.9(a)  of  the 
final  rule  requires  each  Bank  to  comply 
with  the  minimum  leverage  and  risk- 
based  capital  requirements  of  §§  932.2 
and  932-3,  respectively,  as  of  the 
efiiective  date  of  the  Bank's  capital  plan. 
If  a  Bank  is  in  compliance  with  both  the 
leverage  and  risk-based  capital 
requirements  as  of  the  effective  date  of 
its  capital  plan,  it  shall  thereafter  be 
governed  exclusively  by  the  provisioits 
of  its  capital  plan  and  the  capital 
requirements  of  §§  932.2  and  932.3.  For 
any  Bank  that  is  in  compliance  with  the 
GLB  Act  leverage  capital  requirements 
as  of  the  effective  date,  the  final  rule 
provides  that  existing  leverage 
requirements  at  §  966.3(a)  shall  cease  to 
apply  to  that  Bank  as  of  that  date. 

U  a  Bank  will  be  out  of  compliance 
with  the  GLB  Act  capital  requirements 
as  of  the  effective  date  of  its  capital 
plan,  then  §  931.9(b)(1)  of  the  final  rule 
allows  the  Bank  to  establish  a  transition 
period  over  the  course  of  which  it  will 
come  into  compliance  with  the  GLB  Act 
capital  requirements.  Any  such 
transition  period  must  be  established  as 
part  of  the  Bank's  capital  plan  and  must 
describe  the  steps  that  the  Bank  plans  to 
take  during  the  transition  period  to 
come  into  compliance  with  the  new 
capital  requirements.  The  capital  plan 
also  must  indicate  the  length  of  the 
transition  period,  which  shall  not 
exceed  three  years  from  the  effective 
date  of  the  capital  plan.  During  the 
period  of  time  that  the  Bank  is  out  of 
compliance  with  the  GLB  Act  leverage 
requirement,  the  final  rule  provides  that 
the  Bank  will  remain  subject  to  the 
existing  regulatory  leverage  requirement 
established  by  §  966.3(a).  Once  a  Bank 
that  has  been  operating  under  a 
transition  period  comes  into  compliance 
with  the  GLB  Act  leverage  capital 
requirement,  it  will  cease  to  be  subject 
to  the  regvilatory  leverage  requirement  of 
§  966.3(a). 

Though  it  is  clear  that  the  Congress 
intended  the  Banks  to  have  the  option 
of  achieving  compliance  with  the  GLB 
Act  capital  requirements  over  a  period 


of  up  to  three  years  from  the  effective 
date  of  the  capital  plan,  there  is  nothing 
in  the  GLB  Act  to  suggest  that  during 
any  such  transition  period  the  existing 
leverage  requirements  should  cease  to 
apply.  The  Finance  Board  believes,  as  a 
matter  of  safety  and  soimdness,  that  it 
is  essential  for  the  Banks  always  to  be 
subject  to  a  leverage  requirement,  and 
that  the  transition  provision  should  not 
be  read  as  authorizing  the  Banks  to 
operate  with  no  leverage  capital 
requirement  for  up  to  three  years  after 
the  effective  date  of  their  capital  plans. 
The  Finance  Board  believes  that  the  best 
way  of  assuring  continuity  between  the 
current  regulatory  leverage  requirement 
and  the  GLB  Act  leverage  requirements 
diuing  any  transition  period  is  to  link 
the  termination  of  the  existing  leverage 
requirements  to  the  commencement  of 
the  new  leverage  requirements.  In  effect, 
the  final  rule  leaves  to  the  board  of 
directors  of  each  Bank  the  ability  to 
determine  the  date  on  which  the 
existing  leverage  requirements  in 
§  966.3(a)  will  cease  to  apply  to  that 
Bank.  Banks  that  will  achieve 
compliance  with  the  GLB  Act  capital 
requirements  immediately  as  of  die 
effective  date  of  their  capital  plans  will 
no  longer  be  subject  to  the  current 
regulatory  leverage  limits.  Banks 
requiring  or  desiring  additional  time  to 
come  into  compliance  with  the  GLff  Act 
leverage  requirement  will  have  certainty 
under  the  fbtial  rule  as  to  what  leverage 
requirements  apply  to  the  Bank  during 
the  transition  period. 

Section  931.9(a)  of  the  final  rule 
separately  requires  each  member  to 
comply  with  the  minimum  investment 
established  by  the  capital  plan  of  its 
Bank  as  of  the  effective  date  of  that  plan. 
As  was  proposed,  prior  to  the  effective 
date  of  the  Bank's  capital  plan  the 
members  will  be  required  to  purchase 
and  hold  Bank  stock  in  accordance  with 
§§925.20  and  925.22  of  the  Finance 
Board's  regulations,  which  implement 
the  stock  purchase  requirements  of  the 
Bank  Act  as  in  effect  prior  to  the  GLB 
Act 

Although  the  final  rule  generally 
requires  members  to  meet  the  minimiifn 
investment  as  of  the  effective  date  of  the 
Bank's  capital  plan,  it  also  authorizes  a 
Bank  to  include  in  its  capital  plan  a 
transition  provision  that  would  allow 
members  up  to  three  years  to  purchase 
the  amount  of  Bank  stock  that  is 
required  by  the  capital  plan.  The  capital 
plan  shall  specify  the  length  of  any 
transition  period  established  for  the 
members  and  shall  describe  the  actions 
that  the  members  must  take  during  the 
transition  period  in  order  to  come  into 
compliance  with  the  nninimiiTn 
investment  provisions  of  the  capital 


plan.  Consistent  with  the  GLB  Act,  any 
such  transition  period  will  apply  only  to 
those  institutions  that  were  members  of 
the  Bank  as  of  November  12, 1999, 
which  was  the  date  of  enactment  of  the 
GLB  Act,  and  whose  investment  in  Bank 
stock  as  of  the  effective  date  is  less  than 
the  amount  required  by  the  capital  plan 
for  that  Bank.  Any  institutions 
becoming  members  of  a  Bank  after  that 
date  will  be  required  to  conform  their 
Bank  stock  ownership  to  the  amoimts 
required  by  the  capital  plan  as  of  the 
effective  date  of  the  capital  plan. 
Similarly,  any  members  that,  as  of  the 
effective  date,  own  stock  in  excess  of  the 
amount  required  by  the  capital  plan, 
will  be  required  to  comply  with  the 
minimiitn  investment  established  by  the 
plan  itova  that  date  forward.  The  final 
rule  expressly  authorizes  the  Banks  to 
require  their  members  that  are  subject  to 
any  such  transition  provision  to 
purchase  additional  shares  of  Bank 
stock  in  increments  over  the  course  of 
the  transition  period. 

The  final  rule  includes  two  separate 
provisions  that  relate  to  new  members 
and  to  new  business,  respectively.  Any 
new  members,  i.e.,  those  institutions 
that  became  members  after  November 
12, 1999  but  prior  to  the  effective  date 
of  the  capital  plan,  as  well  as  those 
institutions  that  become  members  after 
the  effective  date  of  the  capital  plan, 
will  be  required  to  comply  with  the 
minimum  investment  requirements  of 
the  Bank's  capital  plan  as  of  the 
effective  date  of  the  plan,  or  upon 
becoming  a  member,  as  appropriate. 

Finally,  §  931.9(b)(3)  requires  a  Bank's 
capital  plan  to  require  any  member  that 
obtains  an  advance  or  other  services 
from  the  Bank,  or  that  initiates  any  other 
business  activity  with  the  Bank  against 
which  the  Bank  is  required  to  hold 
capital  after  the  effective  date  of  the 
capital  plan  to  comply  with  the 
minimum  investment  specified  in  the 
Bank's  capital  plan  for  such  advance, 
service,  or  activity  at  the  time  the 
transaction  occurs.  The  Finance  Board 
views  the  transition  provisions  of  the 
GLB  Act  as  authorizing  the  Banks  to 
establish  a  period  of  time  during  which 
they,  and  their  members,  may  increase 
their  existing  capital,  or  their  existing 
investment  in  Bank  stock,  to  the  levels 
required  by  the  GLB  Act  amendments. 
Thus,  the  transition  provision  assures 
that  neither  the  Banks  nor  their 
members  will  be  required  to  capitalize 
their  existing  business,  i.e.,  the  business 
existing  as  of  the  effective  date,  in 
accordance  with  the  GLB  Act 
requirements  imless  the  Banks 
affirmatively  decide  to  do  so.  For 
business  transactions  that  are 
undertaken  after  the  capital  plans  take 
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effect,  however,  there  is  no  need  for  a 
transition  period  because  those 
transactions  never  would  have  been 
subject  to  the  old  capital  rules. 
Moreover,  construing  the  transition 
provisions  as  applying  to  transactions 
that  are  initiated  after  the  new  capital 
structine  takes  effect  would  pose  the 
risk  that  the  Banks  could  have  up  to 
three  years  during  which  to  place  assets 
on  their  books  that  would  not  be 
supported  by  adequate  capital,  a  risk  the 
Finance  Board  is  not  prepared  to 
authorize. 

F.  Part  932— Federal  Home  Loan  Bank 
Capital  Requirements 

Overview.  As  discussed  in  the 
SUPPL£MENTARY  INFORMATION  section  of 
the  proposed  rule,  the  Finance  Board,  in 
developing  the  proposed  risk-based 
capital  requirements,  drew  from  and 
expanded  upon  work  done  by  the  Basle 
Committee  on  Banking  Supervision 
(BCBS),  other  federal  financial 
regiilators,  the  Office  of  Federal  Housing 
Enterprise  Oversight  (OFHEO),  which 
supervises  the  Federal  National 
Mortgage  Association  (Fannie  Mae)  and 
the  Federal  Home  Loan  Mortgage 
Corporation  (Freddie  Mac),  and  other 
soxuY»s  as  well  as  the  work  done  in 
developing  the  Finance  Board's 
Financial  Management  and  Mission 
Achievement  (FMMA)  rule  proposal. 
See  65  FR  at  43410-11,  43419-34  (July 
13,  2000).  The  Finance  Board  has  made 
changes  in  the  final  rule  to  refine  and 
clarify  its  risk-based  capital  requirement 
further,  although  the  basic  framework 
remains  the  same  as  in  the  proposal. 
These  changes,  which  are  discussed  in 
more  detail  below,  were  based  on 
comments  received  as  well  as  additional 
work  done  by  the  Finance  Board's  staff. 
Changes  were  also  made  in  the  final  rule 
to  recognize  that,  given  changes 
required  by  SFAS  133,  derivative 
contracts  can  no  longer  be  considered 
solely  off-balance  sheet  items.  In  the 
final  capital  rule,  derivative  contracts 
are,  therefore,  referred  to  and  addressed 
as  transactions  distinct  from  assets  or 
off-balance  sheet  transactions.  The 
Finance  Board  also  addresses  the 
comments  received  on  the  risk-based 
capital  requirements  in  its  discussion 
below  of  each  individual  section  of 
these  requirements. 

Section  932.1 — Risk  Management  and 
Former  Tmnsition  Provision 

As  previously  discussed,  proposed 
§  932.1  contained  the  transition 
provision  for  meeting  the  risk-based  and 
total  capital  requirements.  The 
transition  provisions  for  the  capital 
plans  and  the  minimtun  capital 
requirements  have  been  consolidated 


into  a  single  section,  §  931.9,  in  the  final 
rule.  Proposed  §  932.1(c),  under  which 
the  risk  management  provisions  of  the 
FMP  would  have  ceased  to  apply  to  a 
Bank  at  the  end  of  any  transition  period, 
has  been  eliminated  from  the 
consolidated  transition  requirements. 
The  Finance  Board  has  reconsidered  the 
proposal  and  has  determined  that  it 
would  be  more  prudent  to  grant  relief 
from  any  remaining  FMP  requirements 
at  the  time  each  Bank's  capital  plan  is 
approved.  This  would  allow  the  Finance 
Board  to  consider  the  specifics  of  each 
capital  plan,  the  general  economic 
conditions  and  any  other  factors  that 
could  affect  a  Bank's  futxne  operations 
and  ability  to  fulfill  its  mission,  before 
determining  whether  any  part  of  the 
FMP  should  continue  to  apply.  The 
comments  received  on  the  transition 
provision  for  the  minimum  capital 
requirements  are  addressed  in  the 
SUPPLEMENTARY  INFORMATION  section 
discussion  of  §  931.9. 

In  addition  to  the  transition  provision, 
proposed  §932.1  contained  a 
requirement  that  before  a  Bank's  capital 
plan  could  take  effect,  the  Bank  would 
have  to  obtain  Finance  Board  approval 
of  its  internal  market  risk  model  or 
internal  cash  flow  model  and  for  the 
risk  assessment  procedures  and  controls 
that  would  be  used  to  manage  the 
Bank's  credit,  market  and  operations 
risk.  An  adequate  internal  model  must 
be  developed  and  approved  before  the 
risk-based  capital  requirements — a  key 
component  underlying  the  new  capital 
structine — can  be  calculated.*^  At  the 
same  time,  adequate  internal  controls 
for  recognizing  and  managing  the  risks 
faced  by  the  Banks  will  be  an  important 
factor  in  the  successful  implementation 
of  a  new  capital  system  in  which  the 
Banks'  required  capital  levels  are 
closely  tied  to  their  risk  profiles.  No 
comments  were  received  on  the 
approval  requirement  in  proposed 
§  932.1(b).  Accordingly,  the  Finance 
Board  continues  to  view  an  approved 
internal  market  risk  or  cash  flow  model 
and  adequate  internal  risk  management 
controls  as  necessary  prerequisites  for 
implementation  of  the  Banks'  capital 
plans  and  has  adopted  this  requirement 
without  change  in  §  932.1  of  the  final 
rule. 

Section  932.2— Total  Capital 
Requirement 

Proposed  §  932.2  set  forth  the 
minimiun  total  capital  leverage 
requirement  contained  in  the  Bank  Act, 


^  As  adopted  in  the  final  rule,  §932.5  allows  each 
Bank  to  determine  market  risk  capital  charges  using 
an  approved  internal  market  risk  model  or  internal 
cash  flow  model. 


as  amended  by  the  GLB  Act.  12  U.S.C 
1426(a)(2).  Proposed  §932. 2(a)  would 
have  required  a  Bank  to  maintain  total 
capital  equal  to  no  less  than  four 
percent  of  its  total  assets,  where  total 
capital  was  computed  without  regard  to 
the  weighting  factor  required  by  the 
GLB  Act  and  described  in  proposed 
§  932(b).  This  weighting  factor  would 
have  required  a  Bank  to  multiply  the 
permanent  capital  component  of  its  total 
capital  by  1.5.  (Permanent  capital  is 
defined  to  include  the  paid-in  value  of 
Class  B  stock  and  retained  eanungs 
calculated  in  accordance  with  GAAP.  12 
U.S.C.  1426(a)(5).)  The  provision, 
consistent  with  the  GLB  Act.  further 
would  have  mandated  that  a  Bank's 
total  capital,  computed  using  the 
weighting  factor,  could  not  have  been 
less  than  five  percent  of  its  total  assets. 
In  the  proposed  rule,  the  Finance  Board 
also  would  have  reserved  the  right  to 
require  a  Bank  to  have  and  maintain 
total  capital  in  amounts  above  the 
minimum  required  leveb  if  warranted 
by  safety  and  soimdness  concerns.  The 
proposed  provision  reserving  this 
authority  was  substantively  the  same  as 
the  provision  contained  in  proposed 
§  932.3  concerning  the  minimiun  risk- 
based  capital  requirement. 

The  Finance  Board  received  several 
comments  on  proposed  §  932.2,  but  for 
the  reasons  discussed  below  has  not 
changed  the  provision  in  response  to 
those  comments  and  is,  therefore, 
adopting  §  932.2  substantially  as 
proposed,  with  certain  technical 
changes.  The  requirement  describing  the 
weighting  factor  has  been  revised  to 
clsirify  how  the  weighting  factor  is 
applied,  and  the  provision  concerning 
the  Finance  Board's  right  to  require  a 
Bank  to  hold  total  capital  above  the 
minimum  levels  has  been  revised  to 
conform  to  the  substantively  similar 
provision  in  §932.3  of  the  final  rule. 

One  commenter  requested 
clarification  as  to  wliether  total  capital 
had  to  be  calculated  in  accordance  with 
GAAP.  The  commenter  believed  that 
implementation  of  SFAS  133  as  part  of 
GAAP  would  result  in  a  Bank's  assets 
being  artificially  "grossed  up"  because 
unrealized  gains  on  certain  derivative 
contracts  would  have  to  be  recorded  on 
a  Bank's  balance  sheet  as  assets.  The 
commenter  urged  the  Finance  Board  to 
allow  total  capital  and  the  minimum 
leverage  ratios  to  be  calculated  without 
taking  account  of  these  unrealized  gains 
on  derivative  contracts.  However,  the 
GLB  Act  requires  that  when  deriving 
permanent  and  total  capital,  "retained 
earnings"  must  be  calculated  in 
accordance  with  GAAP.  12  U.S.C. 
1426(a)(5)(A)(u).  By  extension,  the 
valuation  of  all  assets  and  liabilities. 


I 
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upon  which  the  calculation  of  retained 
earnings  is  based,  would  likewise  have 
to  conform  with  GAAP.  The  requested 
change,  therefore,  is  not  consistent  with 
the  requirements  of  the  GLB  Act. 
Further,  the  Finance  Board  believes  that 
it  would  uind«mine  the  efficacy  of  the 
minimiun  total  capital  ratios  as  a 
regulatory  tool  if  the  total  asset 
component  (i.e.,  the  denominator)  of  the 
minimiiip  total  capital  ratios  were  to  be 
calculated  on  a  different  basis  than  the 
total  capital  component  (i.e.,  the 
numerator).  Thus,  no  change  in  the  final 
rule  has  been  made  in  response  to  this 
comment.^ 

One  commenter  also  requested 
clarification  of  what  safety  and 
soimdness  concerns  may  prompt  the 
Finance  Board  to  require  a  Bank  to  hold 
total  capital  above  the  minimum 
required  level.  The  primary  duty  of  the 
Finance  Board  is  to  ensure  that  the 
Banks  operate  in  a  "financially  safe  and 
sound  manner."  12  U.S.C. 
1422a(a)(3)(A).  The  Bank  Act  has  long 
provided  the  Finance  Board  or  its 
predecessor  agency  the  authority  to  take 
actions  to  carry  out  that  duty  and  other 
responsibilities  under  the  Bank  Act.  12 
U.S.C.  1422b.  Section  932.2(c)  of  the 
final  rule  is  consistent  with  the  duties 
and  authority  of  the  Finance  Board 
imder  the  Bank  Act  and  will  be 
implemented  as  is  necessary  and 
authorized  to  carry  out  those  duties. 
However,  as  explained  more  fully  below 
in  the  discussion  of  the  Minimiun  Risk- 
Based  Capital  Requirement,  the  Finance 
Board  expects  that  the  authority  granted 
under  this  provision  rarely  will  be  used, 
but  nonetheless  believes  that  the 
provision  is  an  important  safeguard 
measure  in  case  unforeseen  events 
result  in  anticipated  or  actual 
impairment  of  a  Bank's  capital. 

Section  932.3 — Risk-Based  Capital 
Requirement 

Proposed  §  932.3  would  have  required 
each  Bank  to  maintain  at  all  times  an 
amount  of  permanent  capital  equal  to  at 


'  A  few  commenteis.  also  citing  the  effects  of 
SFAS  133.  urged  the  Finance  Board  to  allow  a 
Bank's  required  payments  to  the  RefCorp  and  to  the 
Affordable  Housing  Program  (AHF)  to  be  assessed 
based  on  "economic  earnings"  rather  than  GAAP 
earnings.  The  Finance  Board  has  also  received  a 
request  for  a  regulatory  interpretation  that  seeks  to 
reduce  the  potential  efiects  of  SFAS  133  on 
earnings  calculations  used  for  certain  regulatory 
purposes.  That  request,  which  raises  a  number  of 
concerns,  including  some  similar  to  those  discussed 
above  with  regard  to  calculating  total  capital,  is 
now  being  reviewed  by  Finance  Board  staff.  The 
issue  of  whether  the  Finance  Board  should 
authorize  the  Banks  to  calculate  their  ReiCorp  and 
AHP  payments  by  using  non<iAAP  earnings  was 
not  addressed  in  the  proposed  rule.  The  Finance 
Board,  therefore,  declines  to  implement  any  rule 
changes  to  address  the  RefCorp  and  AHP  payments 
issue  at  this  time. 


least  the  siun  of  the  Bank's  credit, 
market  and  operations  capital  risk 
requirements.  The  proposed  rule  also 
provided  that  the  Finance  Board  for 
reasons  of  safety  and  soundness  could 
require  a  Bank  to  hold  a  greater  amount 
of  permanent  capital  than  the  required 
minimum  amoimt. 

The  Finance  Board  received  a  number 
of  general  comments  on  the  risk-based 
capital  requirement.  Many  commenters 
believed  that  the  paid-in  portion  of 
Class  A  stock  should  be  considered 
permanent  capital  for  purposes  of 
fulfilling  some  aspects  of  the  risk-based 
capital  requirement.  Other  commenters 
felt  that,  overall,  the  risk-based  capital 
charges  were  too  high  and  would  put 
the  Banks  at  a  competitive  disadvantage 
to  Fannie  Mae  and  Freddie  Mac.  One 
commenter  requested  that  the  Finance 
Board  delineate  more  clearly  the 
conditions  imder  which  it  woidd 
require  a  Bank  to  hold  additional 
permanent  capital  and  to  clarify 
whether  Finance  Board  staff  could  order 
such  an  action.  Another  commenter 
requested  clarification  concerning  the 
risk  weighting  that  would  be  applied  to 
unrealized  gains  held  as  assets  for  risk- 
based  capital  purposes.  The  Finance 
Board  has  considered  all  comments 
received  on  the  minimum  risk-based 
capital  requirements  and,  for  the 
reasons  discussed  below,  is  adopting 
§932.3  substantially  as  proposed. 

One  Bank  and  a  number  of  its 
members  argued  that,  because  Class  A 
stock  cannot  be  redeemed  if  the  Bank  is 
operating  below  its  minimum  capital 
requirements,  Qass  A  stock  should  be 
considered  permanent  capital,  thus 
suggesting  that  the  Finance  Board  allow 
the  paid-in  value  of  Class  A  stock  to  be 
used  to  meet  some  portion  of  the 
minimum  risk-based  capital 
requirement  The  Finance  Board 
believes  that  such  a  change  would  be 
inconsistent  with  the  GLB  Act.  The  term 
"permanent  capital"  is  specifically 
defined  by  the  statute  to  include  "the 
amounts  paid  for  the  [C]lass  B  stock; 
and  the  retained  earnings  of  the  [B]ank 
(as  determined  in  accordance  with 
generally  accepted  accounting 
principles)."  12  U.S.C.  1426(a)(5)(A).  As 
already  addressed  in  this 
SUPPLEMENTARY  INFORMATION  section  in 
the  discussion  of  §  931.3,  the  Congress 
has  spoken  definitively  on  these  issues 
and  the  Finance  Board  is  not  at  liberty 
to  consider  Class  A  as  permanent 
capital.  Also  as  previously  discussed, 
the  risk-based  capital  requirements  for  a 
Bank  may  be  satisfied  only  with 
permanent  capital.  12  U.S.C.  1426(a)(3). 
The  totality  of  the  GLB  Act  definitions 
make  it  clear  that  Class  A  stock  cannot 


lawfully  be  used  to  satisfy  a  Bank's  risk- 
based  capital  requirements. 

Some  commenters  also  urged  the 
Finance  Board  to  allow  Banks  to  apply 
at  least  some  portion  of  the  paid-in 
value  of  Class  A  stock  against  the 
operations  risk  capital  charge  because, 
unlike  the  credit  and  market  risk 
requirements,  an  operations  risk 
requirement  was  not  specifically 
mandated  by  the  GLB  Act.  However,  as 
addressed  elsewhere  in  this 
SUPPLEMENTARY  MFORMATKW  section,  the 
Finance  Board  considers  an  operations 
risk  charge  to  be  an  integral  part  of  the 
risk-based  capital  requirement.  Further, 
as  just  discussed,  by  statute.  Class  A 
stock  is  not  suitable  risk-bearing  capital 
for  credit  and  market  risk.  Consistent 
with  this  approach,  the  Finance  Board 
continues  to  believe  that  only 
permanent  capital  should  be  held  , 

against  the  operations  risk  requirement, 
which,  along  with  the  credit  and  market 
risk  requirements,  forms  the  overall 
risk-based  capital  requirement. 

More  generally,  with  regard  to  the 
magnitude  of  the  risk-based  capital 
cluffges,  estimates  by  the  Finance  Board 
staff  indicate  that  the  total  risk-based 
capital  charges  will  not  be  onerous  to 
the  Banks  as  some  commenters  have 
suggested,  given  the  Banks'  current 
balance  sheets  and  risk  profiles.  Even 
estimates  of  the  market  risk  capital 
charges  produced  by  the  Banks' 
consultant,  which  involved  stress 
scenarios  that  would  be  more  rigorous 
than  those  required  under  the  proposed 
rule,  did  not  suggest  that  the  capital 
requirements  being  adopted  here  would 
be  unreasonable.  Specifically,  the 
Finance  Board  anticipates  that  at  least  at 
the  time  of  implementation  of  the 
capital  plans,  the  risk-based  capital 
requirement  for  all  Banks  will  be  below 
the  minimum  total  capital  leverage 
requirements  set  forth  in  the  GLB  Act. 
More  importanUy,  as  addressed  more 
fully  in  die  separate  credit,  market  and 
operations  risk  sections,  the  Finance 
Board  believes  that  the  approaches 
adopted  for  calculating  individual  risk- 
based  charges  are  reasonable,  given 
available  information  and  the  technical 
capabilities  of  the  Banks.  Overall,  the- 
Finance  Board  believes  that  the  risk- 
based  capital  charges  will  adequately 
reflect  the  risks  faced  by  the  Banks, 

In  addition,  as  discussed  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
the  proposed  rule,  the  Finance  Board 
considered  all  aspects  of  OFHEO's 
proposed  risk-based  capital  rule  in 
developing  the  proposed  rule,  as  well  as 
in  developing  the  final  rule.  The  GLB 
Act  requires  the  Finance  Board  to  give 
due  consideration  to  the  OFHEO  capital 
rule  in  developing  the  market  risk 
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component  of  the  risk-based  capital 
requirement  for  the  Banks,  but  nothing 
in  the  GLB  Act  requires  the  Finance 
Board  to  defer  to  the  OFHEO  regulation, 
either  with  regard  to  the  market  risk  or 
other  components  of  this  rule.  See  65  FR 
at  43426-27  (July  13,  2000);  Am.  Fed'n 
of  Gov't  Employees  v.  Donovan,  1982 
WL  2167  *3  (D.D.C.)  (the  use  of  the 
terms  "due  consideration"  in  the 
Service  Contract  Act  of  1965  "are  much 
more  nearly  precatory  than  mandatory 
[and]  have  a  procedural  implication," 
and  do  not  mean  "equivalent  to"). 
Neither  does  anything  in  the  GLB  Act 
require  that  the  Finance  Board's  risk- 
based  capital  requirements  result  in  the 
same  or  similar  risk-based  charges  for 
the  Banks  and  for  Fannie  Mae  or 
Freddie  Mac.  In  fact.  Congress 
established  a  different  risk-based  capital 
stress  test  and  different  minimum 
capital  levels  for  the  Banks  than  it  did 
for  Fannie  Mae  and  Freddie  Mac* 
Compare  12  U.S.C.  1426(a)(2),  (a)(3),  to 
12  U.S.C.  4611,  4612.  Nevertiieless,  the 
Finance  Board  does  not  believe  that  the 
capital  requirements  adopted  herein  are 
inconsistent  with  those  governing 
Fannie  Mae  or  Freddie  Mac,  after  taking 
into  accoimt  the  differences  in  the 
relevant  statutes  and  the  businesses  of 
the  three  GSEs.  See  65  FR  at  43426. 

Some  commenters  requested 
clarification  on  certain  aspects  of  the 
minimum  risk-based  capital 
requirement.  One  Bank  urged  the 
Finance  Board  to  specify  that,  for 
purposes  of  the  minimum  risk-based 
capital  requirement  of  §  932.3(a), 
unrealized  gains  recorded  as  assets  on 
the  Bank's  balance  sheet  should  receive 
a  risk- weighting  of  zero  because  "any 
risks  associated  with  these  balances  is 
adequately  covered  by  the  [risk-based 
capital]  requirements  for  credit  risk." 
The  minimum  risk-based  capital  charge 
set  forth  at  §  932.3  as  adopted  is  the  siun 
of  a  Bank's  credit,  market  and 
operations  risk  charges  calculated  in 
accordance  §  932.4,  §  932.5  and  §  932.6. 
Contrary  to  the  commenter's  request, 
§  932.3  does  not  require  a  charge 
independent  of  these  components  and 
does  not  direcUy  assign  risk  weights  to 
assets.  However,  by  way  of  clarification, 
the  credit  risk  capital  charge  that  will  be 
calculated  under  §  932.4,  as  adopted 
herein,  will  apply  to  the  imderlying 
derivative  contract  or  asset,  and  there 
will  be  no  additional  credit  risk  capital 


•  For  example,  the  GLB  Act  requires  that  the 
Finance  Board  develop  a  stress  test  that  rigorously 
tests  for  changes  in  interest  rates,  interest  rate 
volatility  and  changes  in  the  shape  of  the  yield 
curve,  while  the  statutory  requirements  governing 
Fannie  Mae  and  Freddie  Mac  set  forth  specific 
scenarios  for  downward  and  upward  shocks  in 
interest  rates. 


charge  applied  to  the  associated 
unrealized  gain  that  is  carried  on  the 
Bank's  balance  sheet  as  an  asset. 
Similarly,  when  calcidating  the  market 
risk  charge  using  its  approved  internal 
model,  a  Bank  will  be  expected  to 
"stress"  the  value  of  the  underlying 
derivative  contract  or  asset  only. 

Another  commenter  requesteid 
clarification  of  when  and  how  "safety 
and  soundness"  concerns  may  prompt 
the  Finance  Board  to  require  a  Bank 
pursuant  to  §  932.3(b)  to  increase  its 
permanent  capital  above  the  minimum 
levels  mandated  by  §  932.3(a).  The 
primary  duty  of  the  Finance  Board  is  to 
ensure  that  die  Banks  operate  in  a 
"financially  safe  and  soimd  manner."  12 
U.S.C.  1422a(a)(3)(A).  The  Bank  Act  has 
long  provided  the  Finance  Board  or  its 
predecessor  agency  the  authority  to  take 
actions  to  carry  out  that  duty  and  other 
responsibilities  imder  the  Bank  Act.  12 
U.S.C.  1422b.  Safety  and  soundness 
concerns  can  arise  in  numerous 
circumstances  and  have  to  be  addressed 
on  a  case-by-case  basis  or  for  the  Bank 
System  as  a  whole.  Section  932.3(b)  of 
the  final  rule  is  consistent  with  the 
duties  and  authority  of  the  Finance 
Board  under  the  Bank  Act  and  will  be 
implemented  as  is  necessary  and 
authorized  to  carry  out  those  duties. 

Overall,  however,  it  is  highly  unlikely 
that  the  authority  under  §  932.3(b)  will 
be  used,  given  the  degree  of  oversight 
exercised  by  the  Finance  Board,  the 
ability  of  the  Banks  to  make  adjustments 
in  their  capital  plans,  the  Finance 
Board's  flexibility  to  make  adjustments 
to  the  capital  requirements,  and  the 
presence  of  backstop  provisions  in  the 
capital  rule,  such  as  the  market  value  of 
capital  test  in  the  market  risk  capital 
requirement.  Nonetheless,  §  932.2(b)  of 
the  final  rule  is  an  additional  safeguard 
against  unanticipated  events  that  could 
result  in  anticipated  or  actual 
impairment  of  a  Bank's  capital. 
Examples  of  such  events  could  include 
a  Bank's  risk  profile  evolving  in  such  a 
way  that  it  is  not  adequately  addressed 
by  the  then-current  capital 
requirements,  or  a  Bank's  capital  plan 
failing  to  meet  expectations  and 
generate  sufficient  capital  given  the 
risks  faced  by  the  Bank. 

Section  932.4— Credit  Risk  Capital 
Requirement 

General.  Proposed  §  932.4  set  forth  a 
general  formula  for  calculating  the 
credit  risk  capital  charge  for  on-balance 
sheet  assets  and  off-balance  sheet  items, 
including  derivative  contracts,  held  in  a 
Bank's  portfolio.  For  an  asset  or  item, 
the  credit  risk  capital  charge  would 
have  been  equal  to  the  book  value  of  the 
asset  or  the  credit  risk  equivalent 


amount  for  an  off-balance  sheet  item, 
midtiplied  by  the  appropriate  credit  risk 
percentage  requirement.  The  credit  risk 
percentage  requirements  were  provided 
in  four  tables.  The  methodology  used  in 
developing  the  tables  was  discussed  in 
the  SUPPLEMENTARY  INFORMATION  section 
of  the  proposed  rule.  See  65  FR  at 
43421-24. 

The  Finance  Board  received  a  number 
of  comments  about  the  credit  risk 
capital  requirement.  Generally,  the 
commenters  indicated  that  the  proposed 
rule  showed  sophistication  in  the 
treatment  of  credit  risk  and  offered 
much  more  detailed  credit  weightings 
for  various  exposure  classes,  maturities 
and  credit  ratings  than  had  ever  been 
offered  by  other  regulators.  Commenters 
did,  however,  have  a  number  of 
comments  and  concerns  on  specific 
issues,  which  are  discussed  in  detail 
below. 

One  general  concern  noted  was  that 
the  proposed  rule  failed  to  capture  the 
correlation  between  credit  and  market 
risk.  Under  the  rule  as  proposed,  the 
Banks  would  have  been  required  to 
determine  their  credit  and  market  risk 
requirements  separately  based  upon 
different  historical  stress  events.  This 
approach  is  equivalent  to  assuming  that 
the  risks  are  highly  and  positively 
correlated,  because  the  historical  stress 
periods  for  each  of  the  two  risks  are 
treated  as  if  they  coincide,  regardless  of 
whether  they  do  in  fact  coincide.  The 
Finance  Board  beUeves  that  this 
assumption  is  prudent.  The  Finance 
Board  notes  that  there  is  research  that 
the  correlation  in  stress  events 
(extremes)  between  market  and  credit 
risk  is  positive.  See  Mark  Carey, 
"Dimensions  of  Credit  Risk  and  Their 
Relationship  to  Economic  Capital 
Requirements,  to  be  published  in 
Prudential  Supervision:  What  Works, 
and  What  Doesn't,  Frederic  S.  Mishltin. 
ed.  (NBER  and  UC  Press,  2001).  As  the 
commenters  noted,  this  approach 
ensures  that  any  estimation  bias 
associated  with  overstating  the 
correlation  of  credit  and  market  risk 
diuing  stress  periods  will  result  in 
capital  charges  that  are  conservative 
rather  than  deficient.  From  a  safefy  and 
soundness  perspective,  the  Finance 
Board  believes  this  conservative 
approach  is  reasonable  at  this  time  and 
is  consistent  with  the  OFHEO  proposed 
rule  on  risk-based  capital.^  Further, 
although  a  joint  estimation  of  the  credit 
and  market  risk  requirements  would 
seem  more  appealing  theoretically  in 


a  Because  the  OFHEO  model  examines  both  an 
upward  and  downward  interest-rate  shock,  but  with 
each  subject  to  thesame  tvnchmark  credit  loss 
scenario,  one  of  the  two  interest-rate  shocks  must 
be  positively  correlated  with  the  credit  risk  losses. 
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that  the  correlation  between  credit  and 
market  risk  can  be  better  measured,  as 
a  practical  matter,  joint  estimation 
during  stress  periods  is,  for  now, 
untested  and  more  challenging 
analytically,  and  would  not  provide  a 
technically  sound  basis  for  estimating 
capital  charges  at  this  time.  Thus,  the 
Finance  Board  believes  that  the 
conservative  approach  of  the  proposed 
rule  best  assures  that  the  Banks  will 
remain  adequately  capitalized  and  will 
continue  to  operate  in  a  safe  and  sound 
manner  throughout  periods  of  futiue 
market  stress. 

Another  commenter  stated  that  the 
Finance  Board  did  not  provide  in  the 
proposed  rule  sufBcient  detail  of  the 
parameters  for  internal  credit  models, 
which  models,  the  commenter  beUeved, 
will  be  heavily  relied  upon  by  the 
Banks.  However,  neither  the  proposed 
rule  nor  the  final  rule  allow  a  Bank  to 
calculate  its  credit  risk  capital 
requirement  using  an  internal  credit  risk 
model.  In  two  narrow  drciunstances, 
the  rule,  both  as  proposed  and  adopted, 
allows  a  Bank  to  use  an  internal  model 
to  calculate  the  potential  future  credit 
exposure  fPFE)  on  a  derivative  contract 
or  the  credit  equivalent  amount  on 
certain  off-balance  sheet  items  as  an 
alternative  to  using  the  tables  and 
formulas  provided  in  the  rule  for 
estimating  those  values.  In  both  cases, 
the  Finance  Board  would  review  the 
models  and  the  assiunptions  before 
allowing  a  Bank  to  employ  the  model. 
Moreover,  neither  the  derivative 
contracts  nor  the  off-balance  sheet  items 
in  question  represent  a  large  amoimt  of 
the  Banks'  balance  sheets. 

Based  on  the  comments  received,  the 
Finance  Board  made  a  number  of 
changes  to  the  credit  risk  capital 
requirement  in  the  final  rule.  These 
changes,  which  are  discussed  in  detail 
below,  include  refinements  to  the 
methodologies  used  in  estimating  the 
credit  risk  percentage  requirements  for 
Table  1.1,  Table  1.2,  and  Table  1.3.  The 
Finance  Board  also  has  changed  in  the 
final  rule  the  method  used  to  calciUate 
the  credit  risk  charge  for  derivative 
contracts  and  expanded  the  sittiations  in 
which  the  Bank  may  reduce  its  capital 
charge  for  an  asset  hedged  with  a  credit 
derivative.  As  explained  below,  while 
the  Finance  Board  beUeves  that  the  new 
method  adopted  for  calculating  the 
credit  risk  capital  charge  for  derivatives 
better  captures  the  true  risk  of  the 
Banks'  exposure  to  these  instruments, 
the  Finance  Board  does  not  believe  that 
the  change  will  have  much  practical 
effect  on  the  level  of  the  credit  risk 
capital  requirement  because  derivative 
contracts  represent  a  very  small  part  of 


the  Banks'  balance  sheets. '°  The 
Finance  Board  has  adopted  §  932.4  of 
the  final  rule  with  the  changes 
discussed  below. 

Table  1.1.  The  credit  risk  percentage 
requirements  for  Bank  advances  in  the 
proposed  nUe  were  based  on  the  general 
methodology  used  to  set  credit  risk 
percentage  requirements  for  credit 
exposures  of  rated  assets,  off-balance 
sheet  items  or  derivative  contracts  other 
than  advances  and  residential  mortgages 
{Table  1.3).  As  discussed  in  more  detail 
in  the  discussion  of  Table  1.3  below,  the 
general  methodology  was  based  on  the 
highest  estimated  (proportional)  credit 
losses  by  rating  category  and  matiuity 
class  olwervable  over  a  two-year  period 
during  the  interval  1970  to  1999. 

Several  adjustments  were  made  to  the 
general  methodology  in  setting  the 
credit  risk  percentage  requirements  for 
advances.  The  general  methodology  was 
based  on  default  and  downgrade  data  on 
corporate  bonds.  For  advances,  only 
default  data  was  used.  Downgrade  data 
really  has  no  meaning  because  advances 
are  fully  collateralized  and  the  Banks 
can  require  additional  collateral  at  any 
time.  Because  the  Banks  have  never 
incurred  credit  losses  on  their  advances 
to  a  member,  the  Finance  Board 
assumed,  for  purposes  of  establishing  a 
default  rate  for  advances,  that  advances 
would  exhibit  the  same  default  patterns 
as  the  highest  investment  grade  (triple- 
A)  corporate  bonds  and  that  advances 
would  have  a  recovery  rate  of  90  percent 
(i.e.,  a  loss  severity  rate  of  10  percent). 
A  90  percent  recovery  rate  was 
considered  consistent  with  the  over- 
collateralization  and  other  protections 
afforded  advances.  A  credit  risk  horizon 
equal  to  the  remaining  maturity  of  the 
advance  was  deemed  more  appropriate 
than  imposing  the  maximiun  two-year 
horizon  used  in  the  general 
methodology,  because  advances  are 
unique  products  of  the  Banks  that 
cannot  readily  be  sold  in  the 
marketplace  like  most  of  the  other 
investments  of  the  Banks  and,  therefore, 
would  have  to  remain  on  the  books  until 
maturity.  The  probability  of  default  was 
then  measured  as  the  maximiun 
probability  of  a  triple-A  corporate  issuer 
default,  but  over  a  period  extending  to 
the  maturity  of  the  advance. 

Adjustments  also  were  made  to  the 
credit  risk  percentage  requirements 
assigned  to  the  shortest  and  longest 
remaining  matiuity  classes.  As 
calculated,  the  requirement  for  advances 
with  a  matiuity  of  four  years  or  less 


>°  As  of  December  31. 1999,  the  Banks'  combined 
maxiniiim  credit  exposure  to  derivative  contracts 
was  approximately  S2  billion.  This  was  a  small 
amount  compared  to  the  Banks'  assets  of  S633 
billion  or  their  capital  of  S30  billion. 


would  be  zero.  However,  recognizing 
that  advances  are  not  totally  risk  free,  a 
minimum  capital  reqiurement  of  seven 
basis  points  was  set  to  ensxue  that  the 
Banks  would  hold  sufficient  capital, 
particularly  in  view  of  the  GLB  Act's 
recent  amendments  to  the  Bank  Act 
which  expanded  the  types  of  collateral 
available  to  support  advances.  See  12 
U.S.C.  1430(a)(3):  65  FR  44414  (July  18, 
2000).  Further,  as  calculated  for  the 
proposed  rule,  the  requirement  for 
maturities  greater  than  10  years  would 
have  been  50  basis  points.  However, 
because  the  estimated  capital  charge  for 
triple-A-rated  residential  mortgage 
assets  (as  presented  in  proposed  Table 
1.2)  was  less  than  50  basis  points,  and 
because  advances  clearly  have  a  better 
credit  loss  history  than  residential 
mortgages,  advances  with  a  remaining 
maturity  of  greater  than  10  years  were 
assigned  a  credit  risk  percentage 
requirement  equivalent  to  the 
requirement  for  triple-A-rated 
residential  mortgage  assets.  In  the  final 
rule,  the  requirement  for  advances  with 
remaining  maturities  greater  than  10 
years  was  adjusted  to  reflect  the  revised 
methodology  used  to  calculate  credit 
risk  requirement  percentages  for 
residential  mortgage  assets  for  Table  1.2. 
and  is  set  at  35  basis  points.  The  credit 
risk  percentage  requirement  of  20  basis 
points  for  remaining  maturities  greater 
than  4  years  up  to  7  years  was  based  on 
actual  default  rates  and  remains  the 
same  in  the  final  rule.  For  maturities  of 
greater  than  7  years  up  to  10  years,  the 
credit  risk  percentage  requirement,  if 
based  on  actual  de^ult  rates,  would 
have  been  40  basis  points.  In  the  final 
rule,  however,  the  credit  risk  percentage 
requirement  was  reduced  to  30  basis 
points  to  conform  with  the  35  basis 
point  requirement  for  maturities  greater 
than  10  years. 

In  the  proposed  rule,  the  Finance 
Board  specifically  requested  comment 
on  the  methodology  that  should  be  used 
for  setting  the  credit  risk  percentage 
requirements  for  advances  and  whether 
a  more  satisfactory  analytical  framework 
exists  that  could  be  used  to  determine 
more  appropriate  credit  risk  percentage 
requirements  for  advances. 

"rhe  Finance  Board  received  several 
comments  on  the  proposed  credit  risk 
percentage  requirements  for  advances. 
One  commenter  was  supportive  of 
treating  advances  independently  of 
underlying  collateral;  another  stated 
that  the  less-than-four-year  maturity 
advance  percentage  requirement  was 
reasonable.  However,  commenters 
generally  questioned  whether  the 
Finance  Board  had  given  adequate 
consideration  to  the  nature  of  member 
borrowers,  the  strong  collateral  position 
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sf  the  Banks  and  the  additional  security 
provided  by  the  capital  stock  for 
advances  in  developing  the  credit  risk 
percentage  requirements  for  advances. 

Two  Banks  commented  on  a  possible 
alternative  analytical  framework,  which 
was  suggested  by  a  consultant  to  the 
Banks  that  could  be  used  to  derive  the 
credit  risk  percentage  requirements  for 
advances.  The  consultant  reviewed 
rating  agency  data  and  concluded  that 
financial  institution  defaidt  rates  are 
roughly  30  percent  to  40  percent  of 
corporate  bond  default  rates.  The 
consultant  further  reasoned  that  because 
Bank  members  are  regulated  financial 
institutions,  and  not  corporate 
borrowers,  default  rates  based  on 
corporate  borrowers  were  overstated. 

Additionally,  the  Banks  believed  that 
using  recovery  rates  of  90  percent 
understates  the  value  of  collateral 
pledged  to  support  advances,  which 
when  properly  accounted  for  on  an 
estimated  market  value  approach, 
would  yield  a  value  in  excess  of  the 
underljdng  advances.  One  Bank 
suggested  that  the  Finance  Board 
consider  requiring  that  collateral 
portfolios  be  fiulher  subjected  to  stress 
testing  as  an  alternative  input  into  the 
credit  risk  percentage  requirement 
calculations  for  credit  exposures  arising 
from  advances.  The  Bank  also  argued 
that  the  proposed  rule  did  not  take 
accoimt  of  the  fact  that  by  statute,  the 
capital  stock  investment  of  a  member 
acts  as  additional  security  for  advances. 
The  Bank  believed  that  recognition  of 
the  collateral  and  capital  values 
available  to  the  Banks  should  reduce  the 
credit  risk  from  advances  to  zero.  The 
Bank  further  stated  that  from  a  safety 
and  soimdness  perspective,  the  Finance 
Board  and  the  Banks  themselves  should 
be  more  concerned  with  the  adequacy  of 
collateral  methods  and  practices  than  in 
trying  to  determine  a  capital 
requirement  from  inappropriate 
statistics.  The  Bank  asserted  that 
mortgage  data,  which  is  available  and 
frequently  analyzed,  should  be  the  basis 
for  determining  credit  exposures  frt>m 
secured  advances. 

The  Finance  Board  has  considered  all 
comments  and  believes  that  the 
methodology,  described  above,  used  to 
determine  credit  risk  percentage 
requirements  for  advances  does 
adequately  Consider  the  imique 
characteristics  of  advances.  "The  fact  that 
the  credit  risk  percentage  requirements 
for  advances  set  forth  in  Table  1.1  of  the 
final  rule  are  lower  than  those  for  other 
residential  mortgage  assets  set  forth  in 
Table  1.2  of  the  final  rule  demonstrates 
that  the  Finar.ce  Board  explicitly 
recognizes  that  advances  have  less 
credit  risk  than  other  mortgage  assets. 


This  view  is  based  upon,  among  other 
things,  the  fact  that  advances  are  well 
collateralized  and  are  provided 
additional  safeguards  under  the  Bank 
Act.  Further,  as  is  addressed  in  greater 
detail  in  the  discussion  of  Table  1.2,  the 
Finance  Board  has  considered  available 
mortgage  data  in  developing  the  credit 
risk  percentage  reqiurements  for 
residential  mortgage  assets  other  than 
advances.  Because  this  new  approach 
lowered  the  credit  risk  percentage 
requirements  for  these  residential 
mortgages  assets,  the  credit  risk 
percentage  requirements  for  advances 
with  remaining  matiuities  in  the 
categories  of  more-than-seven-years-to- 
ten-years  and  over-ten-years  in  Table  1.1 
also  have  been  lowered  so  that  the 
credit  risk  percentage  requirements  for 
advances  remain  below  the 
requirements  for  other  residential 
mortgage  assets.  Thus,  the  final  rule 
continues  to  recognize  that  advances 
have  less  credit  risk  than  other  mortgage 
assets. 

Further,  the  Finance  Board  does  not 
believe  that  it  will  be  realistic  to 
eliminate  credit  risk  charges  for 
advances,  as  some  commenters  have 
urged.  Given  that  advances  are  a  large 
part  of  the  Banks'  total  assets,  the  credit 
risk  capital  requirement — and  the  risk- 
based  capital  requirements  more 
generally — would  not  be  credible  if  risk- 
based  capital  were  not  held  against  the 
credit  risk  of  advances.  Nor  haye  the 
commenters  provided  enough 
information  on  other  suggested 
approaches  for  estimating  the  credit  risk 
percentage  requirements  for  the  Finance 
Board  to  implement  these 
methodologies  at  this  time.  The  Finance 
Board  believes  that  the  credit  risk 
percentage  requirements  adopted  in 
Table  1.1  recognize  the  unique 
characteristics  of  advances  while,  given 
current  available  information,  still 
provide  a  conservative  estimation  of  the 
risks  presented  by  these  assets.  The 
Finance  Board  will  consider  amending 
its  current  methodology  as  better 
information  and  theoretical  approaches 
become  available. 

Table  1 .2.  The  credit  risk  percentage 
requirements  in  the  proposed  rule  for 
residential  mortgage  assets  were  based 
on  a  quantitative  analysis  of  the  default 
and  downgrade  experience  of  rated 
corporate  bonds.  However,  the  Finance 
Board  received  comments  expressing 
the  view  that  the  credit  quality  of  rated 
residential  mortgage  backed  instruments 
(RMBS)  is  generally  better  than 
corporate  bonds  with  similar  ratings  and 
tenor.  The  Finance  Board,  therefore, 
reviewed  available  information  on  rated 
RMBS  downgrades  and  defaults.  This 
information  indicated  that  defaults  have 


been  extremely  infrequent  and  that 
there  have  been  proportionately  fewer 
downgrades  on  RMBS  than  on 
otherwise  similar  corporate  bonds.  The 
magnitude  of  the  difference  in  credit 
performance  appeared  relevant,  even 
given  the  short  history  of  the  RMBS 
market. 

The  Finance  Board  also  found  that  the 
factors  that  affect  rated  RMBS  are  not 
typical  of  those  that  affect  the  credit 
quality  of  corporate  bonds.  Factors  that 
appear  to  generally  benefit  the  credit 
quality  of  rated  RMBS  include:  The 
relative  stability  of  home  prices;  the 
diversification  in  the  underlying 
collateral;  and  the  relatively  pr^ictable 
performance  of  the  collateral  pools.  The 
Finance  Board  foimd  these  arguments 
persuasive  and,  as  explained  more  fully 
below,  has  applied  in  the  final  rule  a 
different  basis  on  which  to  determine 
the  capital  charges  for  residential 
mortgage  assets. 

Commenters  also  expressed  the  view 
that  the  capital  charges  in  the  proposed 
rule  for  BBB  and  lower  rated  residential 
mortgage  assets  exceeded  the  risk  of 
these  assets,  some  noting  that  bank  and 
thrift  depositories  are  only  required  to 
hold  four  percent  risk  based  capital 
against  unenhanced  residential 
mortgages.  The  Finance  Board  generally 
took  this  view  into  account  in 
developing  a  new  basis  for  determining 
the  capital  charges  in  the  final  rule,  but 
notes  that  Banks  are  only  allowed  to 
invest  in  investment  grade  assets  and 
therefore  the  capital  charges  in  the 
proposed  rule  for  residential  mortgage 
assets  rated  below  investment  grade 
would  have  applied  only  if  the  assets 
were  downgraded.  The  Finance  Board 
also  adopted  in  the  final  rule  a  lower 
but  still  stringent  credit  risk  percentage 
requirement  for  residential  mortgage 
assets  rated  below  B.  This  final  credit 
risk  percentage  requirement  still 
accounts  for  the  fact  that  these  assets 
may  only  reside  on  the  books  of  the 
Banks  as  a  result  of  being  downgraded 
from  investment  grade  and  are 
presumed  to  have  some  material  credit 
quality  issue. 

The  Finance  Board  also  recognizes 
that  some  of  the  concern  with  the  credit 
risk  percentage  requirements  for  lower- 
rated  mortgage  assets  may  have  been 
prompted  by  a  lack  of  clarity  in  the 
proposed  rule.  The  proposed  rule  did 
not  make  clear  that  the  credit  risk 
percentage  requirements  would  be 
assigned  for  AMA  based  on  the  credit 
rating  after  application  of  the  credit 
enhancement  required  imder  the 
Finance  Board  rules  or  application  of 
any  additional  enliancements  obtained 
by  the  Bank.  Section  932.4(e){2)(ii)(E) 
has  been  added  to  the  final  rule  to 
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clarify  this  point.  The  final  rule  assumes 
the  adequacy  of  the  credit  enhcincement 
provided  by  members  under  the  AMA 
requirements,  and  no  credit  risk  capital 
charge  need  be  applied  to  any  potential 
exposures  arising  from  these  member- 
provided  credit  enhancements.  The 
Finance  Board  may,  however,  require  a 
Bank  to  apply  a  credit  risk  capital 
charge  to  any  credit  enhancement 
obtained  by  a  Bank  for  AMA  beyond 
that  required  under  §  955.3(b)  if  the 
Finance  Board  believes  that  there  are 
deficiencies  associated  with  those 
additional  enhancements. 

While  the  final  rule  no  longer  reUes 
upon  quantitative  data  on  the  credit 
performaiice  of  rated  corporate  bonds  as 
an  indicator  of  the  credit  risk  on 
mortgage  assets,  the  Finance  Board  was 
unable  to  identify  any  adequate  similar 
quantitative  data  to  substitute  for  rated 
RMBS  to  conduct  a  similar  analysis.  The 
data  is  not  readily  available  and, 
because  of  the  brief  history  of  the  RMBS 
market,  such  data  as  could  be  found 
would  not  provide  a  robust  information 
source  regarding  periods  of  economic 
stress.  The  Finance  Board,  therefore,  has 
adopted  in  a  final  rule  a  significantly 
different  approach  than  that  employed 
in  the  proposed  rule — one  that  is 
necessarily  less  mechanical  in  applying 
historical  credit  losses  and  one  that 
considers  the  practices  of  other 
regulators  and  market  participants. 
More  specifically,  the  credit  risk 
percentage  requirements  set  forth  in 
Table  1.2  of  the  final  rule  are  based  on 
an  approach  that  considers:  (1)  The  risk- 
based  capital  charges  employed  by 
regulated  banks  and  thrifts  for 
residential  mortgage  loan  portfolios  and 
for  agency  mortgage-backed  securities 
(MBS);  (2)  the  minimum  MBS  capital 
charges  for  Fannie  Mae  and  Freddie 
Mac;  and  (3)  the  capital  charges 
implicitly  employed  by  the  nationally 
recognized  statistical  rating 
organizations  (NRSRO)  when  rating 
RMBS  and  mortgage  insurance 
companies.  The  Finance  Board  also 
drew  from  the  NRSRO's  approach  for 
determining  the  charges  for  the  different 
rating  categories  in  developing  Table  1.2 
of  the  final  rule. 

The  capital  required  for  performing 
residential  mortgage  loans  varies 
widely.  Commercial  banks  and  thrifts 
are  required  to  hold  4  percent  risk-based 
capital  against  these  loans.  This 
requirement  was  enacted  after  the 
severe  residential  mortgage  credit 
problems  of  the  1980s.  Also,  it  is 
applied  imiformly  to  well-diversified, 
conforming  loan  portfolios  and  to  the 
often  riskier,  non-diversified  and  non- 
conforming portfolios.  As  such,  the  4 
pOTcent  reqiiirement  may  be  viewed  as 


a  conservative  benchmark  relative  to  the 
residential  mortgage  assets  covered  by 
Table  1.2  of  the  final  nile. 

In  contrast  with  the  residential  loan 
portfolio  risk-based  requirement, 
commercial  banks  and  thrifts  are  only 
required  to  hold  1.6  percent  risk-based 
capital  for  GSE-issued  MBS.  The  fact 
that  many  banks  and  thrift  originators 
do  not  take  advantage  of  this  ability  to 
transfer  virtually  all  of  their  credit 
exposiire  on  conforming  loans  to  Fannie 
Mae  and  Freddie  Mac  may  indicate  that 
the  banks  and  thrifts  view  the  2.4 
percentage  point  credit  risk  differential 
as  larger  than  the  actual  difference  in 
the  credit  exposure  between  conforming 
loan  pools  and  GSE  MBS. 

The  Finance  Board  also  reviewed 
information  regarding  the  credit  • 
enhancement  required  to  raise 
imenhanced  loan  pools  to  the  highest 
credit  rating  as  an  indication  of  the 
capital  charge  for  unenhanced  loan 
pools.  For  example,  whole  loan  RMBS 
typically  have  AAA  credit  enhancement 
requirements  ranging  from  four  percent 
to  seven  percent.  However,  this  may  be 
a  conservative  indicator  relative  to  the 
assets  covered  by  this  rule  because 
many  whole  loan  RMBS  have  non- 
conforming collateral  due  to  loan  size  or 
credit  issues,  or  the  loans  are  adjustable 
rate  mortgages  (ARMs)  or  the  collateral 
may  have  some  element  of  geographic 
concentration.  These  factors  are 
associated  with  higher  loss  experience, 
h)  contrast  to  whole  loan  RMBS,  the 
Finance  Board  has  observed  that  the 
AAA  credit  enhancement  requirement 
on  many  Bank  AMA  pools  falls  below 
4  percent. 

The  Finance  Board  also  noted  the  0.45 
percent  statutorily-based  minimum 
capital  requirement  for  Fannie  Mae  and 
Freddie  Mac  MBS  guarantees  on 
conforming  loans.  This  requirement  on 
loans  with  no  credit  support  is  less  than 
the  Finance  Board's  credit  risk 
percentage  requirement  for  all  but  the 
highest  rated  mortgage  asset.  However, 
comparison  between  the  OFHEO  and 
the  Finance  Board  requirements  is 
difficult  because  of  the  different  risk- 
based  approaches  of  the  two  regulators. 
Moreover,  the  OFHEO  requirement  may 
not  be  indicative  of  a  true  risk-based 
charge.  The  0.45  percent  requirement  is 
part  of  the  statutory  minimum  total 
capital  requirement  for  Fannie  Mae  and 
Freddie  Mac.  12  U.S.C.  4612(a).  In  this 
respect,  it  is  more  comparable  to  the 
minimum  total  capital  leverage 
requirements  of  the  GLB  Act  than  a  risk- 
based  charge.  Based  on  the  foregoing, 
the  Finance  Board  has  decided  to  adopt 
in  the  final  rule  a  benchmark  exposure, 
and  therefore  a  credit  risk  percentage 
requirement,  of  2.4  percent  for 


performing,  well  diversified,  prime- 
quality,  conforming  residential  mortgage 
loan  pools. 

The  Finance  Board  also  has  decided 
to  use  the  general  rating  scheme  and 
certain  aspects  of  the  RMBS  rating 
process  to  determine  the  credit  risk 
percentage  requirements  for  residential 
mortgage  assets.  The  Finance  Board  has 
found  that  the  RMBS  rating  process 
employs  useful  standards  for 
understanding  the  relative  risk  of 
residential  mortgage  pools.  The  rating 
process  generally  relies  upon 
parameters  for  foreclosures  and  losses 
on  residential  mortgages  under  various 
economic  stress  scenarios.  The  rating 
process  is  typically  systematic  and 
app>ears  to  be  based  on  a  comprehensive 
review  of  information  bearing  on 
residential  mortgage  credit  losses. 
Moreover,  the  Finance  Board  has  found 
that  the  rating  process  for  RMBS  has 
relatively  wide  acceptance  in  the  debt 
market,  among  secondary  market 
participants  and  with  mortgage  insurers. 
The  Finance  Board  was  informed  that, 
during  stable,  moderately  favorable 
economic  conditions,  the  unenhanced 
whole  loan  pools  underlying  RMBS 
could  be  considered  to  have  credit 
quality  in  a  range  between  BB  and  CCC. 
The  Finance  Board  believes  that,  in 
general,  prime-quality,  conforming  loan 
pools  typically  should  have  more 
favorable  credit  quality  than  RMBS 
whole-loan  pools.  Given  this,  the 
Finance  Bo^  has  decided  that,  for 
purposes  of  the  final  nde.  well- 
diversified  conforming  loan  pools 
should  be  considered  to  have  an 
exposure  benchmark  similar  to  a  BB 
rating. 

Based  on  the  assumptions  that  well- 
diversified,  prime-quality,  conforming 
residential  mortgage  loan  pools  have  a 
credit  risk  percentage  requirement  of  2.4 
percent,  and  that  such  pools  may  be 
assumed  to  have  credit  quality  similar 
to  a  BB-rated  mortgage  asset,  the 
Finance  Board  has  used  the  relative 
credit  support  required  by  the  RMBS 
rating  process  to  assign  the  credit 
charges  for  the  other  rating  categories. 
Using  this  approach,  the  credit  risk 
percentage  requirements  are  derived 
based  on  the  relative  amount  of  credit 
support  that  is  generally  provided  for 
the  different  rating  grades  as  a 
percentage  of  the  BB  benchmark. 

Table  1.2  of  the  final  rule  presents  the 
credit  risk  percentage  requirements  for 
FHLBanks'  residential  mortgage-related 
exposures.  The  credit  risk  percentage 
requirements  presented  in  the  final  rule 
are  based  on  the  assumption  that 
residential  mortgage  assets  will 
typically  consist  of  conforming,  prime- 
quality  loans  with  loan-to-value  (LTV) 
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ratios  below  80  percent  or  loans  vfith 
higher  LTV  ratios  that  have  appropriate 
levels  of  mortgage  insurance.  The 
Finance  Board  further  assumes  that  the 
performance  of  any  credit  enhancement 
is  assured  in  all  relevant  economic 
stress  scenarios,  and  that  the  Banks' 
portfolios  of  residential  mortgage  assets 
wiU  have  appropriate  diversification, 
and  will  not  have  geographic  or  other 
concentration  factors  that  increase 
credit  risk.  Finally,  the  credit  risk 
percentage  requirements  for  mortgage 
assets  adopted  in  the  final  rule  take  into 
account  that  the  Banks  are  required  to 
invest  in  mortgage-backed  assets  that 
have  credit  qualify  no  less  than  that  of 
the  fourth  highest  credit  rating  class. 

A  imiform  application  of  the  standard 
adopted  in  the  final  rule,  however, 
would  fail  to  address  the  fact  that  the 
credit  risk  of  pooled  residential 
mortgages  may  be  concentrated  in 
subordinated  classes  and  support 
tranches.  Support  classes  may  also  have 
longer  weighted  average  lives  than  the 
senior  classes  they  support.  To  address 
this  concern,  the  Finance  Board  adopted 
a  more  stringent  capital  standard  for 
nich  asset  classes.  It  was  further 
observed  that  AAA  and  AA  classes  were 
much  less  likely  to  feel  the  effect  of 
subordination.  For  these  reasons,  it  was 
determined  that,  for  subordinated 
residential  mortgage  assets  below  AA. 
the  credit  risk  percentage  requirements 
should  be  the  same  as  those  for  Rated 
Assets  or  Rated  Items  Other  Than 
Advances  or  Residential  Mortgage 
Assets  in  the  3  to  7  year  maturity  class 
of  Table  1.3  of  the  final  rule.  Table  1.2 
of  the  final  rule  has  been  modified  to 
add  specific  credit  risk  percentage 
requirements  for  these  subordinated 
classes  and  support  tranches  of 
residential  mortgage  assets. 

The  above-described  approach  best 
accommodates  the  information  now 
available  to  the  Finance  Board. 
However,  the  Finance  Board  will 
continue  to  gather  and  analyze  data  on 
the  performance  of  residential  mortgage 
loan  pools  and  RMBS,  and  intends  to 
amend  these  capital  charges  if  more 
complete  and  representative 
information  and  analysis  becomes 
vailable. 

Table  1 .3.  In  the  proposed  rule,  the 
credit  risk  percentage  requirements  in 
Table  1.3  for  credit  exposures  of  rated 
assets,  off-balance  sheet  items  or 
derivative  confracts  other  than  advances 
and  residential  mortgages  were 
calculated  from  Moody's  data  on 
corporate  bond  performance. 
Specifically,  the  requirements  were 
based  on  the  highest  estimated 
(proportional)  credit  losses  by  rating 
category  and  matiuify  class  observable 


ir 


over  a  two-year  period  during  the 
interval  1970  to  1999.  The  Finance 
Board  received  only  one  comment  on 
the  methodology  described  in  the 
proposed  rule  used  to  arrive  at  the 
requirements  listed  in  Table  1.3.  That 
commenter  identified  two  concerns. 
First,  only  30  years  of  performance  data 
were  used,  whereas  80  years  of 
perfomumce  data  are  available.  Second, 
and  more  importantly,  single-year 
maximtuu  default  rates  ratiber  than  long- 
run  average  default  rates  were  used.  The 
commenter  added  that  the  single-year 
maximiun  approach  would  identify 
maximum  default  rates  based  on  outlier 
results,  hence  the  resulting  rates  need 
not  be  representative  of  the  true  relative 
differences  in  proportionate  market 
value  losses  by  rating  class — ^the  goal  of 
a  ratings-based  approach. 

The  Finance  Board  continues  to 
believe  that  the  most  recent  30  years  of 
Moody's  data  includes  a  sufficient 
number  of  observations  that  are 
representative  of  the  modem  era.  The 
Finance  Board  does  see  some  merit  in 
the  single-year  (actually  a  two-year 
period  is  presented  in  the  proposed  rule 
but  the  point  is  the  same)  versus  long- 
run  average  concern.  Not  all  of  the 
changes  recommended  in  this  comment 
have  been  adopted  in  the  final  rule 
because  basing  requirements  only  on 
long-run  averages  would  result  in  too 
little  capital  being  available  to  support 
credit  risk  during  periods  of  economic 
stress.  However,  the  methodology  for 
the  final  rule  has  been  modified  to 
eliminate  the  single-year  concern,  thus 
preserving  the  true  differences  in 
proportionate  market  value  losses  by 
rating  class,  while  retaining  a  (»pit^ 
requirement  sufficient  to  support  credit 
risk  during  periods  of  economic  stress. 
Under  the  modified  approach,  the  long- 
nm  average  default  and  downgrade  rate 
of  each  rating  category/maturify  class  is 
multiplied  by  a  factor  that  represents  an 
average  (over  rating  category  and 
maturify  class)  of  stress-period  increases 
in  those  rates.  This  method  of 
determining  the  credit  risk  percentage 
requirements  in  the  final  rule  is 
described  in  detail  below,  and  resulted 
in  modest  changes  in  both  directions  to 
the  proposed  credit  risk  percentage 
requirements. 

"Two  factors  were  considered  in 
selecting  credit  risk  categories  for  assets 
on  which  to  impose  distinct  credit  risk 
capital  requirements  in  percentage 
terms:  an  objective  measure  of  the  credit 
risk  of  the  asset,  and  the  term  structure, 
or  maturify.  of  the  asset.  The  credit 
ratings  assigned  by  NRSROs  were  used 
as  an  objective  standard  u{fon  which  to 
categorize  assets  by  credit  risk.  Such 
ratings  are  generally  accepted  in  the 


market  place  as  well  as  by  other 
regulators.  Of  course,  not  all  assets  are 
rated  by  NRSROs,  but  most  Bank 
investments  either  are  rated  by  an 
NRSRO  or  can  be  evaluated  internally 
and  assigned  a  credit  rating  using 
models  or  other  methods  consistent 
witJi  the  rating  methodologies  used  by 
NRSROs.  In  keeping  with  the  standards 
established  by  NRSROs, ^^  the  following 
rating  categories  were  used  in  the  base 
analysis: 

•  AAA    Highest  investment  grade. 

•  AA    Second  highest  investment 
grade. 

•  A    Third  highest  investment  grade. 

•  BBB    Fourth  highest  investment 
grade. 

•  BB    Highest  below  investment 
grade. 

•  B    Second  highest  below 
investment  grade. 

•  CCC-C    Substantial  risk  of  default. 
Credit  ratings  do  not,  however,  reflect 

how  the  credit  risk  of  a  rated  asset  might 
vary  according  to  its  remaining 
maturify.  For  example,  actual  data 
indicate  that  the  credit  risk  of  a  AA- 
rated  asset  with  a  one-year  maturify  is 
clearly  less  than  that  of  an  AA-rated 
asset  with  a  10-year  maturify.  In  fact, 
other  financial  regulators  have  begun  to 
recognize  the  term  structure  of  credit 
risk  in  their  risk-based  capital 
requirements. > 2  Consequently,  each  of 
the  7  credit  rating  grades  was  expanded 
to  reflect  14  different  remaining 
maturify  classes  resulting  in  98  credit 
risk  categories  overall.  The  maturify 
classes  were  selected  to  show  how 
significantly  credit  risk  percentage 
requirements  might  change  given 
modest  changes  in  remaining  maturify. 
They  also  capture  the  entire  term 
structine  of  credit  spreads,  but  primarily 
include  maturities  for  which  data  is 
more  readily  available  because  there  is 
sufficient  trading  activify.  The 
remaining  maturities  used  were  six  and 
nine  months,  and  1, 1.5,  2,  3.  4.  5.  7. 10. 
15.  20.  25,  and  30  years. 

For  each  of  the  98  credit  risk 
categories,  credit  losses  from  defaults 
and  downgrades  were  determined  as  a 
proportion  of  face  value  for  each  two- 
year  horizon  between  1970  and  1999. 
Furthermore,  to  simplify  the  analysis, 
beginning  dates  for  each  horizon  were 


"Each  category  used  by  the  NRSROs  has 
modifiers,  either  plus  and  minus  or  1.  2  or  3. 
However,  the  derivation  of  credit  risk  percentage 
requirements  described  here  does  not  take  such 
modifiers  into  consideration  because  consideration 
of  modifiers  would  triple  the  number  of  credit  risk 
categories  and  significantly  reduce  the  historical 
time  period  for  which  data  on  defaults  and  credit 
downgrades  is  available.  To  achieve  more  robust 
estimates  of  actual  credit  losses  by  category,  the 
modifiers  are  ignored.  , 

"See  65  FR  at  43421. 
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limited  to  the  first  day  of  each  month  in 
the  sample  period.  Thus,  the  first 
historical  period  covered  January  1 , 
1970  through  December  31,  1971,  the 
second  historical  period  covered 
February  1, 1970  through  January  31, 
1972,  etc.,  and  the  last  extended  firom 
January  1,  1998  through  December  31, 
1999,  for  a  total  of  336  periods 
examined  for  each  credit  risk  category. 

A  two-year  historical  period  horizon 
is  a  more  conservative  assiunption  than 
the  one-year  horizon,  which  is  perhaps 
more  commonly  assumed  by 
commercial  banks.  As  stated  by  the 
Federal  Reserve  System  Task  Force  on 
Internal  Credit  Risk  Models,  "(I)t  is 
often  suggested  that  one  year  represents 
a  reasonable  interval  over  which  a 
bank — in  the  normal  course  of 
business — could  mitigate  its  credit 
exposures."  '^  Also,  according  to  a 
survey  conducted  by  the  BCBS,  most  of 
the  responding  conunercial  banks  used 
a  one-year  horizon  for  calculating 
economic  capital  for  credit  risk  in  the 
banking  book.'*  Nonetheless,  the  survey 
did  provide  some  support  for  a  longer 
historical  period  hori2:on.  For  example, 
some  responding  banks  used  a  five-year 
horizon  or  modeled  losses  over  the 
maturity  of  the  exposiue.  In  addition, 
based  on  experience  in  the  U.S.  and 
ebewhere,  more  than  one  year  is  often 
needed  to  resolve  asset-quality  problems 
at  troubled  banks.  Therefore,  the 
Finance  Board  believes  that  the  two- 
year  horizon  would  better  assure  that 
adequate  capital  is  maintained  against 
the  credit  risks  faced  by  the  Banks  than 
would  a  shorter  time  horizon. 

AU  historical  data  on  defaults  and 
downgrades  were  obtained  from 
Moody's  Default  Risk  Service.  The 
Moody's  database  contains  information 
on  defaults,  rating  downgrades  and 
market  prices  for  bonds  in  default,  i.e., 
recovery  rates,  that  span  multiple  credit 
cycles  from  1970  to  the  present  and 
covers  over  8,000  corporate  issuers, 
66,000  corporate  bonds,  196,000  ratings 
actions,  and  1,200  defaulted  bonds.  The 
data  set  was  restricted  to  U.S. -based 
entities,  because  the  Banks  are  not 
permitted  to  invest  in  instnunents 
issued  by  non-U.S.  entities,  except  U.S. 
branches  and  agency  offices  of  foreign 
banks. 

Credit  losses  associated  with  defaults 
were  assumed  to  be  100  percent  of  the 
issues'  face  value.  According  to  a  study 
of  defaidts  by  Moody's,  the  average 


recovery  rate  (based  on  market  prices) 
for  bonds  in  default  has  been  observed 
as  low  as  21  percent  and  30  percent  in 
1932  and  1990,  respectively, 
corresponding  to  peaks  in  corporate 
default  activity. '5  Fiulhermore,  the 
average  recovery  rate  for  senior 
unsecured  public  debt  was  $51.31  per 
$100  defaulted  face  value  with  a 
standard  deviation  of  26.30  percent 
during  the  1977-98  period. 

Credit  losses  associated  with 
downgrades  were  determined  based  on 
approximations  of  the  proportionate 
difference  between  the  initial  market 
value  (corresponding  to  the  initial  credit 
rating)  and  the  market  value  subsequent 
to  the  downgrade.  These 
approximations  were  derived  from  the 
mmrimiim  loss  in  market  value 
associated  with  downgrades,  by  credit 
rating  category,  observed  in  data 
covering  1992-2000.  Pre-1992  data  were 
not  available.  For  example,  the 
maximum  shift  in  credit  spread  for  a  10- 
year  bond  from  AAA  to  AA  was 
observed  to  be  29  basis  points  over  the 
period  1992-2000.  Similarly,  the  shifts 
from  AA  to  A,  and  A  to  BBB,  were  57 
and  70  basis  points,  respectively.  Shifts 
of  more  than  one  credit  rating  within  a 
period,  such  as  from  AAA  to  A,  were 
derived  as  the  sum  of  the  corresponding 
single  rating  shifts,  or  in  this  case  the 
sum  of  the  shift  in  spreads  from  AAA 
to  AA  and  AA  to  A,  or  86  basis  points. 
For  downgrades  to  CCC-C  rating 
categories,  a  loss  in  market  value  of  100 
percent  was  assumed  based  on  the 
historical  evidence  that,  over  a  specific 
three-month  horizon,  all  of  the  U.S.- 
based  issuers  rated  CCC-C  in  the 
Moody's  database  actually  did  default.*^ 

For  each  of  the  336  periods  examined 
for  each  of  the  98  credit  risk  categories, 
losses  generated  by  downgrades  and 
defaults  were  added  to  gains  from 
ratings  increases  (determined  in  a  like 
manner  to  losses  from  downgrades)  to 
determine  a  change  in  value.  Each 
change  in  value  was  then  divided  by  the 
corresponding  face  value  to  arrive  at  a 
loss  rate.  The  resulting  loss  rates  were 
aggregated  to  reduce  the  number  of 
maturity  classes  from  14  to  5. 
Specifically,  for  each  credit  rating, 
matiuity  classes  of  less  than  or  equal  to 
1  year,  more  than  1  year  to  3  years,  more 
than  3  years  to  7  years,  more  than  7 
years  to  10  years,  and  over  10  years 
were  created.  The  loss  rates  were 
aggregated  in  the  maturity  classes  by 
simple  averaging  with  overlapping 


endpoints,  such  that  the  3  year  loss  rates 
were  included  in  the  averaging  to  arrive 
at  the  1  to  3  year  and  3  to7  year  matiuity 
class  loss  rates.  Loss  rate  means, 
distributions,  and  maximum  values 
were  then  calculated  for  each  of  the  30 
remaining  credit  risk  categories  (five 
matiu-ity  classes  for  each  of  the  top  6 
credit  ratings).  The  loss  rate 
distributions  were  not  normally 
distributed.  In  addition,  no  isolated 
observations  that  could  be  considered 
outliers  were  observed.  Consequently,  a 
common  stress  level  of  loss  rates  was 
determined  by  averaging  (for  the  30 
credit  risk  categories)  the  distance  from 
the  mean  of  the  maximum  loss  rate 
divided  by  the  standard  deviation.  The 
common  stress  level  estimate  was  3.22. 
The  credit  risk  percentage  requirements 
for  Table  1.3  were  then  determined  for 
each  of  the  30  credit  risk  categories  as 
equal  to  the  corresponding  mean  loss 
rate  plus  3.22  times  the  corresponding 
standard  deviation.  These  percentage 
requirements,  as  they  appear  in  Table 
1.3  in  the  final  rule,  have  been  rounded 
to  the  nearest  5  himdredths,  or,  if  below 
investment  grade,  to  the  nearest  whole 
percent. 

Table  1.4.  The  proposed  rule  set  forth 
credit  risk  percentage  requirements  for 
certain  imrated  assets  in  Table  1.4. 
These  assets,  which  included  cash, 
premises,  plant  and  equipment,  and 
certain  debt  and  equity  investments, 
had  no  relevant  loss  experience  from 
which  to  calculate  a  credit  risk 
percentage  requirement.  In  the  proposed 
rule,  cash  was  assigned  a  credit  risk 
percentage  requirement  of  zero  percent, 
as  it  was  deemed  not  to  present  any 
credit  risk  to  the  Bank.  AU  of  a  Bank's 
tangible  assets,  premises,  plant  and 
equipment,  as  well  as  any  unrated  debt 
or  equity  investments  made  by  the 
Banks  piu^uant  to  §  940.3(e)  and  (f),!^ 
were  assigned  an  eight  percent  credit 
risk  percentage  requirement.  See  65  FR 
at  43423-24.  As  described  below,  the 
Finance  Board  received  a  few  comments 
on  proposed  Table  1.4  but  has  not 
revised  the  table  in  the  final  rule. 


"  See  "Credit  Risk  Models  at  Major  U.S.  Banlung 
Institutions:  Current  State  of  the  Art  and 
Implications  for  Assessment  of  Capital  Adequacy," 
Federal  Reserve  System  Task  Force  on  Internal 
Credit  Risk  Models.  May  1998.  p.  10. 

'■•  See  "Credit  Risk  Modeling:  Current  Practices 
and  Applications".  BCBS,  April  1999. 


'^  See  "Historical  Default  Rates  of  Corporate  Bond 
Issuers.  1920-1998,"  Moody's  Investors  Service, 
January  1999. 

'"  Based  on  Moody's  Default  Risk  Service 
database,  all  issuers  rated  CCC-C  defaulted  between 
March  1, 1984  and  May  31, 1984. 


"Table  1.4  of  the  proposed  rule  made  a  reference 
to  unrated,  targeted  investments  made  under 
§  940.3(a)(5)  of  the  Finance  Board's  regulations. 
This  reference  was  based  on  the  types  of  targeted 
investments  proposed  in  §  940.3.  See  65  FR  25676 
(May  3,  2000.)  The  Finance  Board,  when  it  adopted 
§  940.3  in  final  rule  form,  listed  the  relevant 
targeted  investments  in  §  940.3(e),  and  altered  the 
provision  somewhat.  See  65  FR  43969,  43972-74. 
43981  duly  17,  2000).  Table  1.4  of  this  final  rule 
has  been  corrected  to  conform  its  reference  to  the 
relevant  targeted  investments  to  the  final  version  of 
§  940.3  adopted  by  the  Finance  Board  and  to 
include  unrated  investments  in  Small  Business 
Investment  Companies  (SBICs)  as  set  forth  in 
§  940.3(f)  which  were  inadvertently  omitted  from 
the  proposed  rule. 
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One  commenter  expressed  concern 
that  the  credit  risk  percentage 
requirement  for  unrated  assets  made  by 
the  Banks  would  discourage  certain  new 
programs  that  have  been  initiated  by  the 
Banks,  such  as  programs  to  purchase 
portions  of  loans  for  community 
economic  projects  or  to  fimd 
commimity  development.  The 
commenter  believed  that  the  Banks 
would  have  been  required  to  hold 
capital  dollar-for-dollar  for  such 
investments.  However,  under  both  the 
proposed  and  the  final  rule,  the  Banks 
are  required  to  hold  only  8  percent 
capital  for  targeted  investments  made 
pursuant  to  §  940.3(e)  of  the  Finance 
Board's  regulations.  12  CFR  940.3(e). 
These  investments  appear  to  include  the 
investments  described  by  the 
commenter. '8  The  8  percent  credit  risk 
percentage  requirement  for  targeted 
investments  made  under  §  940.3(e)  is 
consistent  with  the  capital  requirements 
applicable  to  national  banks  with  regard 
to  public  welfare  investments.  The 
targeted  investments  included  in  Table 
1.4  would  be  certain  debt  or  equity 
investments  that  advance  specific 
public  welfare  goals.  See  65  FR  43969, 
43972-74  (July  17,  2000).  In  general, 
under  the  final  version  of  the  capital 
rule,  the  Banks  are  required  to  hold  100 
percent  capital  only  when  rated 
investments  or  residential  mortgage 
assets  are  downgraded  to  below  single- 
B  after  the  Bank  has  purchased  the 
investment. 

Another  commenter  expressed 
concern  that  the  proposed  capital 
requirement  of  8  percent  for 
investments  made  under  §  940.3(e)  of 
the  Finance  Board's  regulations  could 
greatly  discoiuage  the  Banks  from 
making  these  innovative,  mission- 
oriented  investments.  The  commenter 
believes  that  the  8  percent  requirement 
for  such  investments  relative  to  the 
capital  requirement  of  only  0.35  percent 
tor  long-term  advances  may  cause  the 
Banks  to  consider  making  these 
investments  prohibitive.  The 
commenter  suggested  two  approaches 
for  remedjdng  this  concern.  First,  the 
commenter  suggested  that  the  Finance 
Board  permit  each  Bank  to  hold  a 
substantially  lower  level  of  capital  for  a 
limited  volume  or  range  of  targeted 
investments.  The  commenter  believed 
that  a  modest  volume  of  from  $200 
million  to  $300  million  would  not  pose 


'"  Moreover,  if  the  commenter  intended  to 
describe  investments  that  were  not  included  in 
§  940.3(e)  and  (f),  the  Finance  Board  does  not 
believe,  based  on  its  understanding  of  the  comment, 
that  the  Banks  would  have  authority  to  make  such 
investments  because  the  Banks  are  not  generally 
allowed  to  invest  in  assets  that  are  rated  below 
investment  grade. 


any  risk  to  the  safety  and  soundness  of 
the  System,  but  would  greatly  encourage 
the  Banks  to  make  and  become 
comfortable  with  targeted  investments. 

The  commenter's  second  approach  to 
overcome  concerns  about  whether  the 
Banks  would  make  targeted  investments 
given  an  8  percent  credit  risk  percentage 
requirement  was  that  the  Finance  Board 
permit  a  much  lower  capital 
requirement  for  senior  debt  investments 
in  community  development  funds  that 
raise  at  least  a  dollar  of  equity  for  every 
two  dollars  of  such  investments. 
According  to  the  commenter,  the 
community  development  entity  could 
use  the  proceeds  of  the  Bank 
investments  to  finance  activities  eligible 
imder  §  940.3(e)(3),  and  the  structure 
would  be  similar  to  that  for  SBICs.  The 
commenter  posited  that  the  commimity 
development  fund  would  have  to  lose 
its  entire  equity  stake  before  the  Bank's 
senior  debt  investment  would  be 
jeopardized,  so  that  a  much  smaller  risk- 
based  capital  requirement  would  be 
justified. 

The  Finance  Board  believes  that  the 
fact  that  targeted  investments  are 
included  as  Core  Mission  Activities  will 
serve  as  adequate  encouragement  for  the 
Banks  to  make  such  investments, 
regardless  of  the  credit  risk  capital 
charges.  See  12  CFR  part  940.  Further, 
the  Finance  Board  believes  that  it  is 
imperative  to  the  safety  and  soundness 
of  the  Bank  System  that  the  Banks  hold 
sufficient  capital  to  cover  the  risks  of 
permissible  investments.  As  discussed 
above,  the  8  percent  credit  risk 
percentage  requirement  for  targeted 
investments  made  under  §  940.3(e)  is 
consistent  with  the  capital  requirements 
applicable  to  national  banks  with  regard 
to  public  welfare  investments.  The 
targeted  investments  included  in  Table 
1.4  would  be  certain  debt  or  equity 
investments  that  advance  specific 
public  welfare  goals. 

Derivative  contracts.  As  already 
discussed,  the  final  rule  has  been 
changed  to  reflect  the  fact  that 
implementation  of  SFAS  133  means  that 
derivative  contracts  cannot  solely  be 
described  as  off-balance  sheet  items. 
More  importantly,  however,  and  for 
reasons  unrelated  to  SFAS  133,  the 
method  of  calculating  the  credit  risk 
capital  charge  and  assigning  the  credit 
risk  percentage  requirements  for 
derivative  contracts  has  been  changed, 
as  discussed  below. 

Under  the  proposed  rule,  the  credit 
risk  capital  charge  for  a  derivative 
contract  would  have  been  calculated  by 
adding  the  current  credit  exposure  to 
the  PFE  and  then  multiplying  that  sum 
by  the  credit  risk  percentage 
requirement  from  Table  1.3 


corresponding  to  the  remaining  maturity 
of  the  derivative  contract  and  the  credit 
rating  of  the  counterparty  This 
proposed  approach  was  adopted 
directly  from  the  Finance  Board's 
FMMA  proposed  rulemaking.  64  FR 
52163  (September  27,  1999).  The 
FMMA,  however,  did  not  consider  the 
term  structure  of  credit  risk  when 
calculating  credit  risk  capital  charges. 
Because  §932.4  of  the  final  rule  does 
consider  the  term  structure  of  credit 
risk,  the  Finance  Board  has  adopted  an 
approach  to  calculating  the  credit  risk 
capital  charge  for  derivative  contracts 
that  recognizes  the  term  structure  of 
credit  risk. 

Under  §  932.4(d)  of  the  final  rule,  the 
credit  risk  capital  charge  for  a  derivative 
contract  will  be  the  sum  of  two 
components.  The  first  component  will 
equal  the  product  of  the  current  credit 
exposure  of  the  derivative  contract 
multiplied  by  the  applicable  credit  risk 
percentage  requirement  for  the 
derivative  instrument.  However,  in 
assigning  the  correct  credit  risk 
percentage  requirement,  the  current 
credit  exposure  will  be  assumed  to  have 
a  maturity  of  less  than  one  year, 
regardless  of  the  actual  remaining 
maturity  of  the  derivative  contract.  This 
approach  is  consistent  with  the  fact  that 
the  current  credit  exposure  of  a 
derivative  contract  represents  the 
current  market  value  of  the  derivative 
contract,  and  that  the  value  will 
generally  change  over  the  short  term. 
The  Finance  Board  believes  that  it  is 
reasonable,  therefore,  to  treat  the  current 
credit  exposiu«  on  a  derivative  contract 
as  a  short-term  exposure. 

The  second  component  of  the  credit 
risk  capital  charge  for  a  derivative 
contract  will  equal  the  product  of  the 
PFE  for  a  derivative  contract  multiplied 
by  the  assigned  credit  risk  percentage 
requirement.  For  purposes  of  calculating 
the  capital  charge  on  the  PFE.  the  credit 
risk  percentage  requirement  under  the 
final  rule  will  be  assigned  based  on  the 
remaining  maturity  of  the  derivative 
contract  and  the  credit  rating  of  the 
counterparty.  This  approach  is 
cuuiiibcent  with  the  fact  that  the  PFE 
represents  the  highest  future  market 
value  that  the  derivative  contract  may 
attain  diu-ing  its  remaining  life. 
Although  the  highest  futiue  market 
value  for  a  derivative  contract  rarely 
will  occur  at  the  end  of  the  derivative 
contract's  life,  the  Finance  Board  is 
adopting  a  conservative  approach  to 
estimating  the  credit  risk  capital  charge 
and  is  assuming  that  it  will  occur  at  the 
end  of  the  life  of  the  derivative  contract. 
Thus,  the  credit  risk  percentage 
requirement  applied  to  the  PFE  of  a 
derivative  contract  will  correspond  to 
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the  remaining  maturity  of  tlie  derivative 
contract. 

The  proposed  rule  also  did  not 
differentiate  between  a  derivative 
contract  entered  into  with  a 
counterparty  that  was  a  member  of  the 
Bank,  and  one  entered  into  with  a 
coimterparty  that  was  not  a  member  of 
the  Bank.  In  the  final  rule,  however,  the 
Finance  Board  has  determined  to  treat 
the  credit  exposure  arising  from  a 
derivative  contract  with  a  member 
institution  like  an  advance,  because  the 
Banks  generally  apply  the  same 
collateral  requirements  to  these 
exposiues,  and  the  legal  rights  with 
regard  to  the  collateral  are  comparable 
to  those  with  regard  to  the  collateral  for 
advances.  See  e.g..  12  U.S.C.  1430(e) 
(1994).  Thus,  the  credit  risk  from  the 
derivative  contract  should  be  similar  to 
that  from  an  advance.  Under 
§  g32.4(d)(2)  of  the  final  rule,  the  credit 
risk  capital  charge  for  derivative 
contracts  entered  into  between  a  Bank 
and  one  of  its  member  institutions  will 
be  calculated  as  the  sum  of  the  credit 
risk  capital  charges  on  the  current  credit 
exposure  and  the  PFE,  as  described 
above,  except  that  the  apphcable  credit 
risk  percentage  requirements  will  be 
found  in  Table  1.1,  which  sets  forth  the 
credit  risk  percentage  requirements  for 
advances.  For  example,  the  credit  risk 
percentage  requirements  applicable  to 
the  current  credit  exposure  for  a 
derivative  contract  entered  into  with  a 
member  institution  would  be  that  in 
Table  1.1  corresponding  to  an  advance 
with  a  remaining  maturity  less  than  or 
equal  to  foxu  years,  and  the  credit  risk 
percentage  requirement  applicable  to 
the  PFE  for  the  same  derivative  contract 
would  be  that  in  Table  1.1 
corresponding  to  an  advance  with  the 
same  remaining  maturity  as  the 
derivative  contract.  ^^ 

In  addition,  §  932.4(d)  of  the  final  rule 
provides  that  collateral  held  against  the 
credit  exposure  arising  from  a  derivative 
contract  can  only  be  applied  to  reduce 
the  credit  risk  capital  charge  calculated 
for  the  cxirrent  credit  exposiue.  The 
collateral  must  be  held  and  the  reduced 
credit  risk  capital  charge  calculated  in 
accordance  with  the  provisions  of 
§  932.4(e)(2Kii)(B)  of  the  final  rule. 


**For  a  dwivative  contract  with  a  nounember. 
the  applicable  credit  risk  percentage  requirement 
would  be  found  in  Table  1.3.  For  the  current  credit 
exposure,  the  appUcable  credit  risk  percentage 
requirement  under  the  final  rule  will  be  assigned 
based  on  the  credit  rating  of  the  counterparty  and 
the  assumption  that  the  applicable  remaining 
maturity  is  less  than  or  equal  to  one  year  (unless, 
as  discussed  elsewhere  in  this  section,  the  exposure 
is  collateralized).  For  the  PFE.  the  applicable  credit 
risk  percentage  requirement  will  be  based  on  the 
remaining  maturity  of  the  derivative  contract  and 
the  credit  rating  of  the  counterparty. 


which  are  discussed  in  more  detail 
below.  Collateral  cannot  be  used  to 
reduce  the  credit  risk  capital  charge 
calculated  for  a  derivative  contract's 
PFE.  This  approach  is  consistent  with 
the  fact  that  ^e  Banks  and  derivative 
dealers  more  generally  hold  collateral 
against  the  current  credit  expostue  and 
not  against  the  PFE. 

The  final  rule  also  contains  a 
technical  change  to  clarify  how  the 
calculation  of  die  net  PFE  for  derivative 
contracts  subject  to  a  qualifying  bilateral 
netting  agreement  should  be  applied  ^° 
Under  the  proposed  nile,  one  net  PFE 
value  would  have  been  calculated  for  all 
the  derivative  contracts  subject  to  the 
same  qualifying  bilateral  netting 
agreement,  even  though  those  contracts 
all  may  have  had  different  remaining 
maturities.  The  proposed  rule  failed  to 
direct  how  this  single,  net  sum  could  be 
allocated  among  the  different  contracts 
when  assigning  the  credit  risk 
percentage  requirement  from  Table  1.3 
(which  would  have  been  assigned  based 
in  part  on  remaining  maturity  of  the 
derivative  contracts)  and  calculating  the 
credit  risk  capital  charges.  The  Finance 
Board  has  addressed  this  omission  in 
the  final  rule  by  clarifying  that  the  PFE 
for  derivative  contracts  subject  to  a 
qualifying  bilateral  netting  agreement 
should  be  calculated  on  a  contract-by- 
contract  basis.  However,  the  calculation 
of  the  PFE  for  derivative  contracts 
subject  to  the  bilateral  netting 
agreement,  both  as  proposed  and  in  the 
final  rule,  is  based  on  the  same 
theoretical  approach  recommended  by 
the  BCBS  and  federal  banking 
regulators.  See  e.g.,  12  CFR  part  3, 
Appendix  A  (2000)  (regulation  of  the 
Office  of  the  Comptroller  of  the 
Currency,  Department  of  the  Treasury). 
As  such,  the  formula  for  calculating  die 
PFE  in  the  final  rule  still  allows  for  the 
beneficial  effects  of  netting  to  reduce  the 
PFE. 

Certain  additional  technical  changes 
were  made  to  the  provisions  in  the  final 
rule  concerning  the  applications  of  the 
credit  conversion  factors  given  in  Table 
3  of  part  932  that  are  used  to  calculate 
the  PFE  for  a  single  derivative  contract. 
Under  the  final  rule,  the  PFE  for  a  single 
derivative  contract  (not  subject  to  a 
qualifying  bilateral  netting  contract)  is 
foimd  by  multiplying  the  effective 
notional  amount  of  the  contract,  rather 
than  just  the  notional  amount  as  in  the 
proposed  rule,  by  the  correct  credit 
conversion  factor  from  Table  3.  The 
effective  notional  amount  takes  accoimt 
of  any  added  leverage  that  may  be  built 


into  a  derivative  contract  by  multipliers 
or  other  means  and  therefore  provides  a 
more  accurate  basis  for  calculating  a 
Bank's  credit  exposure  under  a 
derivative  contract.^i 

Further,  a  change  in  the  final  rule  has 
been  made  with  regard  to  the  credit 
conversion  factor  from  Table  3  that 
would  be  applied  in  order  to  calculate 
the  PFE  of  a  credit  derivative.  Under  the 
proposed  rule,  the  credit  conversion 
factor  used  for  interest  rate  contracts 
would  have  also  been  applied  to 
calculate  the  PFE  on  credit  derivative 
contracts.  The  Federal  Reserve  System 
(Federal  Reserve),  however,  applies 
factors  applicable  to  equity  or  other 
commodity  contracts  when  calculating 
the  PFE  for  credit  derivatives.  See  SR 
97-18  (Gen.),  Division  of  Banking 
Supervision  and  Regulations,  Board  of 
Governors  of  the  Federal  Reserve 
System  (Jtme  13,  1997).  In  effect,  the 
Federal  Reserve  is  treating  the  credit 
derivative  contracts  as  riskier 
instruments  than  did  the  Finance  Board 
in  the  proposed  rule.  Given  the 
conservative  approach  taken  by  the 
Finance  Board  in  developing  these 
capital  requirements,  the  final  rule 
calculates  the  PFE  for  credit  derivative 
contracts  using  the  same  approach  as 
that  used  by  the  Federal  Reserve. 

Collateral.  Section  932.4(d)(2)(ii)(B)  of 
the  proposed  rule  provided  that,  when 
an  asset  or  item  was  not  directly  rated 
by  a  NRSRO,  the  credit  rating  of  an 
obligor  coimterparty,  third  party  obligor 
or  of  the  collateral  backing  the  asset  or 
item  would  have  to  be  used  to  assign  the 
applicable  credit  risk  percentage 
requirement. 22  For  derivative  contracts, 
which  are  generally  not  directly  rated  by 
an  NRSRO,  the  proposed  provision 
would  have  allowed  a  Bank  to  use  the 
credit  rating  of  the  counterparty  or  of 
the  collateral,  whichever  rating  was 
more  favorable.  However,  substituting 
the  credit  rating  of  the  counterparty, 
third  party  obligor,  or  collateral  would 
have  been  allowed  oidy  to  the  extent 
that  the  collateral  or  guarantee  backed 
the  underlying  credit  exposure.  Fiuther, 
collateral  would  had  to  have  been  held 
in  accordance  with  the  specific 
requirements  set  forth  in  proposed 
§  932.4(d)(2)(ii)  to  receive  the  treatment 
afforded  by  that  provision.  While  the 
Finance  Board  has  made  some  clarifying 


™  A  qualifying  bilateral  netting  agreement  must 
meet  the  requirements  set  forth  at  $  g32.4(hH3)  of 
the  final  rule. 


"  For  example,  if  a  derivative  contract  is 
referenced  to  a  multiple  of  an  interest  rate  index, 
the  contract  would  contain  greater  leverage  (and 
therefore  be  potentially  riskier)  than  a  derivative 
contract  without  the  multiplier.  In  such  a  case,  the 
efiective  notional  value  would  be  greater  than  the 
notional  value  to  account  for  the  higher  credit 
exposure  under  the  more  highly  leveraged  contract. 

"  Because  §  932.4  of  the  final  rule  has  been 
reorganized,  the  collateral  provision  is  found  at 
§  932.4(e)(2)(ii)(B)  of  the  final  rule 
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changes  to  the  collateral  provision  in 
the  final  rule,  it  has  adopted  this 
provision  substantially  as  proposed. 

The  Finance  Board  receivea  several 
comments  on  the  proposed  collateral 
provision.  A  number  of  the  commenters 
requested  clarification  of  how  collateral 
should  be  applied  to  reduce  the  credit 
risk  capital  charge  for  an  instrument. 
One  commenter  asked  specifically  if  the 
provision  would  allow  for  the  reduction 
of  the  credit  risk  capital  charge  for 
advances  if  it  could  be  demonstrated 
that  the  mortgages  backing  the  advances 
met  an  AAA  or  AA  rating  standard.  The 
Finance  Board  did  not  intend  that  the 
collateral  provision  would  be  applied  to 
advances.  The  credit  risk  percentage 
requirements  for  advances  provided  in 
Table  1.1  of  both  the  proposed  and  final 
rule  were  developed  based  on  the 
assumption  that  advances  are  well- 
coUateralized.  No  additional  reduction 
in  the  credit  risk  capital  requirement  for 
advances  was  contemplated.  In  effect, 
the  collateral  provision  is  intended  to 
apply  only  to  assets,  items  or  derivative 
contracts  covered  by  Table  1.3  (i.e., 
rated  assets  or  items  other  than 
advances  or  residential  mortgage  assets). 
The  final  rule  has  been  changed  to  make 
this  clear.  * 

Further,  as  already  discussed,  the 
final  rule  treats  credit  exposures  arising 
from  derivative  contracts  entered  into 
between  a  Bank  and  its  member  as  an 
advance  for  the  purposes  of  assigning 
the  credit  risk  percentage  requirement. 
This  treatment  would  not  make  it 
advantageous  for  a  Bank  to  apply  the 
collateral  provision  when  calculating 
the  credit  risk  capital  charge  for 
derivative  contracts  with  a  member, 
unless  the  collateral  was  cash  or  U.S. 
government  securities.  Where  a  member 
provides  cash  or  government  securities 
to  collateralize  a  derivative  exposiu^,  in 
accordance  with  the  requirements  of  the 
collateral  provision,  the  Finance  Board 
will  allow  a  Bank  to  apply  the  credit 
risk  percentage  requirement  for  cash  or 
government  securities  to  that  portion  of 
the  current  credit  exposure  that  is 
backed  by  the  collateral. 

Some  commenters  believed  that 
collateral  held  against  derivative 
contracts  should  either  reduce  the 
current  credit  exposure  of  the  derivative 
contract  dollar-for-doUar.  or  reduce  the 
credit  risk  capital  charge  for  a  derivative 
contract  dollar-for-doUar.  The  Finance 
Board  disagrees.  Obtaining  collateral  to 
back  an  asset,  item  or  derivative 
contract  does  not  eliminate  credit  risk 
for  the  Bank,  as  would  be  implied  if  the 
Finance  Board  allowed  a  dollar 
reduction  in  the  credit  exposure  or  the 
credit  risk  capital  charge  for  each  dollar 
of  collateral  posted.  Instead,  the  Bank  is 


substituting  the  credit  risk  associated 
with  the  collateral  for  that  associated 
with  the  counterparty  to  the  derivative 
contract.23  In  practice,  however,  under 
both  the  proposed  and  final  rule,  if  the 
collateral  backing  the  credit  exposiu« 
arising  from  a  derivative  contract  is  cash 
or  U.S.  government  securities,  both  of 
which  carry  a  credit  risk  percentage 
requirement  of  zero,  the  credit  risk 
capital  charge  for  that  portion  of  the 
credit  exposure  backed  by  the  collateral 
would  be  zero. 

The  Finance  Board  also  has  made 
revisions  in  the  final  rule  to  the 
conditions  that  must  be  met  before  an 
asset,  item  or  derivative  contract  will  be 
deemed  to  be  backed  by  collateral.  First, 
§932.4(e)(2)(ii)(B)(l)  of  the  final  rule 
was  changed  to  make  clear  that 
collateral  could  be  held  by  an.  affiliate 
of  a  member  if  permitted  under  the 
Bank's  collateral  agreement.  This 
change  is  in  line  with  practices 
concerning  collateral  otherwise  allowed 
by  the  Finance  Board  and  was  made  in 
response  to  a  request  by  a  commenter. 
See  12  CFR  950.7  (as  amended  by  65  FR 
44414,  44429-30  (July  18,  2000)).  The 
Finance  Board  also  has  changed  the 
final  rule  to  make  clear  that  to  be 
acceptable  imder  the  final  rule,  the 
required  discount,  or  haircut,  apphed  to 
the  value  of  the  collateral  must  be 
sufficient  to  protect  against  price 
declines  during  the  holding  period  and 
to  cover  the  likely  costs  of  liquidation 
of  the  collateral.  A  Bank  must  apply  a 
haircut  to  the  value  of  the  collateral 
before  calculating  the  portion  of  the 
credit  exposure  that  is  deemed  to  be 
backed  by  the  collateral. 

To  better  illustrate  how  the  collateral 
provision  in  the  final  rule  will  be 
applied,  the  Finance  Board  is  providing 
the  following  examples. 

Example  1 :  Assume  that  a  Bank  entered  a 
derivative  contract  with  a  counterparty  rated 
at  the  highest  investment  grade  by  all 
NRSROs.  The  remaining  maturity  on  the 
derivative  contract  is  5  years.  Assume  further 
that  at  the  time  the  credit  risk  capital  charge 
was  being  calculated,  the  derivative  contract 
had  a  current  credit  exposure  equal  to  $10 
million  and  the  Bank  held  U.S.  government 
securities  valued  at  $4  million  after  applying 
an  acceptable  haircut  to  those  seciu'ities,  to 
collateralize  that  derivative  exposure.  In  this 
case,  the  collateral  would  be  deemed  to  back 
$4  million  of  the  current  credit  exposure.  To 
calculate  the  credit  risk  capital  charge  on  the 
current  credit  ex(>osure.  the  $4  million  of  the 
credit  equivalent  amount  backed  by  collateral 
would  be  multiplied  by  the  credit  risk 
percentage  requirements  assigned  to  U.S. 
government  seciuities,  which  is  zero.  The 
remaining  S6  million  would  be  multiplied  by 

"  This  argument  would  apply  taany  asset,  item 
or  derivative  contract  backed  by  a  guarantee  or 
collateral. 


the  credit  risk  percentage  requirement  as 
shown  in  Table  1.3  for  the  highest 
investment  grade  credit  rating  and  a 
remaining  maturity  equal  to  one  year  or  less. 
To  calculate  the  credit  risk  capital  charge  on 
the  PFE,  the  PFE  would  be  calculated  under 
§  932.4(g)  or  (h)  of  the  final  rule,  as 
applicable,  and  that  amount  would  be 
multiplied  by  the  credit  risk  percentage 
requirement  from  Table  1.3  corresponding  to 
the  highest  investment  grade  and  a  remaining 
maturity  equal  to  5  years  (i.e.,  the  remaining 
maturity  category  in  Table  1.3  of  greater  than 
3  years  up  to  and  including  7  years). 

Example  2:  Assume  the  same  facts  as  in 
Example  1  but  instead  the  Bank  holds  U.S. 
government  securities  valued  at  $12  million 
after  applying  the  appropriate  haircut.  The 
collateral  would  be  sufficient  to  cover  the 
total  current  credit  exposure  so  that  the 
current  credit  exposure  would  be  multiplied 
by  the  credit  risk  percentage  requirement  for 
government  securities,  which  is  zero.  The 
resulting  capital  risk  credit  charge  on  the 
current  credit  exposure  would  be  zero.  The 
fact  that  the  exposure  is  overcoilateralized 
does  not  affect  the  calculation  of  the  credit 
risk  capital  charge  for  the  PFi:,  which  must 
be  calculated  as  required  in  Example  1 . 

Example  3:  Assume  the  same  facts  as 
imder  Example  1,  but  assume  that  the 
collateral  is  not  held  in  accordance  with 
§932.4(e)(2Kii)(B)(lH5).  In  this  case,  the 
current  credit  exposure  would  be  deemed  not 
to  be  collateralized  and  the  credit  risk  capital 
charge  for  the  current  credit  exposure  would 
be  calculated  based  on  the  credit  risk 
percentage  requirement  in  Table  1.3 
corresponding  to  the  credit  rating  of  the 
counterparty  (i.e.,  the  highest  investment 
grade)  and  a  remaining  maturity  less  than  or 
equal  to  one  year.  The  credit  risk  capital 
charge  for  the  PFE  would  he  calculated  as  in 
Example  1. 

Short  term  credit  rating.  The  proposed 
rule  did  not  provide  specific  credit  risk 
percentage  requirements  for  assets,  such 
as  commercial  paper,  that  have  stated 
maturities  of  less  than  one  year  and, 
therefore,  may  have  a  short-term  credit 
rating  from  an  NRSRO.  Generally, 
NRSROs  use  three  short-term  credit 
ratings  that  are  considered  investment 
grade,  including  A-1,  A-2  or  A-3  (used 
by  S&P),  or  P-1,  P-2  or  P-3  (used  by 
Moody's).  Research  done  by  Moody's 
demonstrates  that  the  three  investment 
grade  short-term  credit  ratings 
correspond  to  the  four  investment  grade 
long-term  credit  ratings.  See 
"Commercial  Paper  Defaults  and  Rating 
Transactions,"  1972-1998,  Moody's 
Investors  Service  (May  1998);  "Moody's 
Credit  Opinions:  Financial  Institutions," 
Moody's  Investors  Service  (December 
1999).  In  rating  short-term  commercial 
paper,  Moody's  assigns  the  highest 
short-term  credit  rating  (P-1)  to  issuers 
that  have  long-term  senior  unsecured 
ratings  ranging  from  the  highest 
investment  grade  (Aaa)  to  the  third 
highest  investment  grade  (A),  and 
assigns  the  second  highest  short-term 
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rating  (P-2)  to  long-tenri  credit  ratings 
ranging  from  the  third  highest 
investment  grade  to  the  fourth  highest 
investment  grade.  Id.  The  lowest 
investment  grade  short-term  rating  (P-3) 
is  reserved  solely  for  the  fourth  highest 
long-term  credit  rating.  Id.  A 
comparison  of  U.S.  financial 
institutions'  short-term  ratings  by 
Moody's  shows  that  the  highest  short- 
term  credit  rating  (P-1)  is  more 
commonly  associated  with  the  third 
highest  long-term  credit  rating  (A)  than 
the  highest  (Aaa)  or  second  highest  (Aa) 
long-term  credit-ratings.  Id.  Based  on 
this  research  and  the  fact  that  credit  risk 
percentage  requirements  for  long-term 
credit  risk  ratings  have  been  developed, 
the  Finance  Board  has  added 
§g32.4(e)(2)(ii)(C)  to  the  final  rule  to 
address  assets  with  short-term  credit 
ratings.  Under  this  new  provision,  the 
applicable  credit  risk  percentage 
requirement  bom  Table  1.3  for  an  asset 
with  a  short-term  credit  rating  fit>m  a 
given  NRSRO  will  be  based  on  the 
remaining  maturity  of  the  asset  and  the 
long-term  credit  rating  assigned  by  the 
same  NRSRO  to  the  issuer  of  the  asset. 
Although  highly  unlikely,  there  are 
also  occasional  situations  where  the 
issuer  of  a  short-term  instnmient  with  a 
short-term  credit  rating  from  an  NRSRO 
does  not  issue  long-term  instruments  or 
has  not  obtained  a  long-term  credit 
rating  for  any  long-term  instruments 
and,  therefore,  will  not  have  a  long-term 
credit  rating  from  an  NRSRO.  In  tfads 
situation,  §932.4(e)(2)(ii)(C)  of  the  final 
rule  states  that  the  long-term  equivalent 
ratinf  will  be  determined  as  follows: 

( ■ ) '  he  highest  short-term  rating  shall  be 
equivL'lent  to  the  third  highest  long-term 
rating;  {2}  The  second  highest  short-term 
rating  shall  be  equivalent  to  the  fourth 
highest  long-term  rating;  [3]  The  third  highest 
short-term  rating  shall  be  equivalent  to  the 
fourth  highest  long-term  rating;  and  [4)  If  the 
short-term  rating  is  downgraded  to  below 
investment  grade  after  acquisition  by  the 
Bank,  the  short-term  rating  shall  be 
equivalent  to  the  second  highest  below 
investment  grade  long-term  rating. 

This  approach  is  consistent  with  the 
research  discussed  above.  The  provision 
regarding  downgrades  of  short-term 
credit  ratings  is  also  consistent  with  the 
way  that  downgrades  of  long-term 
ratings  are  addressed  under  Table  1.3. 

Credit  equivalent  amounts  for  off- 
balance  sheet  items.  As  proposed, 
§  932.4(f),  would  have  required  the 
Banks  to  convert  all  off-balance  sheet 
credit  exposiu^s  into  equivalent  on- 
balance  sheet  credit  exposures  or  credit 
equivalent  amounts,  determine  the  type 
of  the  item,  and  then  apply  the 
appropriate  credit  risk  percentage 
requirement  from  the  tables  to  estimate 


the  instrument's  credit  risk  capital 
charge.  The  proposed  rule  would  have 
allowed  the  Baiiks  to  use  Finance  Board 
approved  internal  models  to  convert 
some  or  all  off-balance  sheet  credit 
exposures  into  on-balance  sheet  credit 
equivalents.  For  Banks  that  lack 
appropriate  internal  models,  the 
proposed  rule  provided  a  table  of  credit 
conversion  factors  for  off-balance  sheet 
items.  The  Finance  Board  received  no 
comments  on  the  specific  credit 
conversion  factors  in  Table  2  of  the 
proposed  rule.  The  Finance  Board, 
however,  has  incorporated  certain 
changes  to  Table  2,  as  discussed  below, 
and  has  adopted  §  932.4(f)  with  these 
changes. 

Table  2  in  the  proposed  rule  provided 
a  100  percent  credit  conversion  factor 
for  four  separate  categories:  asset  sales 
with  recourse  where  the  credit  risk 
remains  with  the  Bank,  sale  and 
repurchase  agreements,  forward  asset 
purchases,  and  commitments  to  make 
advances  or  other  loans.  However,  if  a 
Bank  treats  sale  and  repurchase 
agreements  as  an  off-balance  sheet  item, 
then  the  Bank  would  actually  report 
such  agreements  as  asset  sales  with 
recourse  where  the  credit  risk  remains 
with  the  Bank.  Because  any  off-balance 
sheet  sale  and  repurchase  agreements 
are  reported  luider  the  category  "asset 
sales  with  recourse  where  the  credit  risk 
remains  with  the  Bank,"  a  separate 
category  in  Table  2  for  "sale  and 
repiuchase  agreements"  is  redundant 
and  has  been  removed.  Additionally, 
under  SEAS  133,  forward  asset 
purchases  will  qualify  as  derivative 
contracts  and  will  appear  on  the  balance 
sheet.  In  any  case,  derivative  contracts 
are  addressed  independently  of  off- 
balance  sheet  items  under  §  932.4(d). 
Therefore,  the  forward  asset  purchases 
category  has  also  been  removed  from 
Table  2. 

Commitments  to  make  advances  or 
other  loans  has  been  expanded  into  two 
categories:  commitments  to  make 
advances,  and  commitments  to  make  or 
purchase  other  loans.  This  change 
recognizes  the  fact  that  under  AMA 
programs,  the  Banks  may  enter  into 
certain  commitments  to  purchase  loans 
that  may  be  recorded  as  off-balance 
sheet  items. 

The  Finance  Board  received  one 
comment  regarding  standby  letters  of 
credit  (SLOCs),  an  off-balance  sheet 
item  included  in  Table  2  with  a  credit 
conversion  factor  of  50  percent.  The 
commenter  apparently  believed  that 
imder  the  proposed  rule,  the  credit  risk 
percentage  requirement  for  this  off- 
balance  sheet  item  would  be  determined 
by  applying  the  credit  conversion  factor 
and  finding  the  appropriate  credit  risk 


percentage  requirement  in  Table  1.3 
(Requirement  for  Rated  Assets  or  Rated 
Items  other  than  Advances  or 
Residential  Mortgage  Assets).  The 
commenter  argued  that  because  SLOCs 
are  in  fact  "contingent  advances,"  the 
credit  risk  percentage  requirement 
should  be  the  same  as  advances  as 
presented  in  Table  1.1  (Requirement  for 
Advances).  The  Finance  Board  intended 
that  the  credit  risk  percentage 
requirement  for  SLOCs  would  be 
determined  from  Table  1.1.  In  fact,  the 
proposed  SUPPLEMENTARY  INFORMATK)N 
section  of  the  proposed  rule  indicated 
that  SLOCs  were  given  a  50  percent 
conversion  factor,  rather  than  the  100 
percent  conversion  factor  assigned  to 
SLOCs  by  federal  banking  regulators, 
because  SLOCs  issued  by  the  Banks  are 
rarely  drawn  down  and  if  drawn  down, 
would  convert  to  an  advance.  See  65  FR 
at  43425.  The  Finance  Board  concm^ 
with  the  commenter,  and  the  final  nxle 
has  been  changed  to  clarify  that  Table 
1.1  should  be  used  in  determining  the 
credit  risk  percentage  requirement 
applicable  to  the  credit  equivalent 
amount  of  any  Bank  SLOCs. 

Reduced  credit  risk  charge  for  assets 
hedged  with  credit  derivatives.  The 
proposed  rule  would  have  allowed 
assets  hedged  with  credit  derivatives  to 
be  assigned  a  zero  credit  risk  capital 
charge  under  limited  circumstances. 
These  were:  (1)  if  the  asset  referenced  in 
the  credit  derivative  (referenced  asset) 
and  the  hedged  asset  were  the  same  and 
the  remaining  matimty  of  the  hedged 
asset  and  the  credit  derivative  was  the 
same;  (2)  the  hedged  asset  and  the 
referenced  asset  were  the  same  but  the 
remaining  maturity  of  the  hedged  asset 
and  the  credit  derivative  were  different, 
but  only  if  the  remaining  matiuity  of  the 
credit  derivative  was  two  years  or  more; 
and  (3)  if  the  remaining  maturity  of  the 
hedged  asset  and  the  credit  derivative 
contract  was  the  same,  and  the  hedged 
asset  and  the  referenced  asset  were 
different  but  only  if  certain  additional 
conditions  were  met.  In  all  these  cases, 
the  proposed  rule  would  have  required 
the  applicable  credit  risk  capital  charge 
for  the  credit  derivative  contract  to  be 
applied.  The  Finance  Board  requested 
general  comments  regarding  the 
treatment  of  credit  derivatives  and 
s]}ecific  comments  regarding  the 
methodology  that  should  be  used  to 
incorporate  the  benefit  of  credit 
derivatives  that  did  not  meet  the  three 
circumstances  described  above.  See  65 
FR  at  43426.  The  Finance  Board 
received  no  specific  comments 
regarding  its  treatment  of  credit 
derivatives  in  the  proposed  capital  rule. 
However,  the  Finance  Board  has 
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realized  that  its  approach  may  have 
been  somewhat  inconsistent  with  its 
approach  to  collateral  and  third  parties 
guarantees,  which  allowed  for  a 
proportional  reduction  in  the  credit  risk 
capital  charge  on  an  asset  if  the 
collateral  or  guarantee  did  not  cover  100 
percent  of  the  book  value  of  the  asset. 
The  Finance  Board,  therefore,  has 
refined  its  approach  to  credit  derivatives 
in  the  final  rule  to  allow  a  similar 
proportional  reduction  in  the  credit  risk 
capital  charge  for  assets  partially  hedged 
with  a  credit  derivative,  under 
appropriate  conditions.  This  refinement 
is  based  on  discussions  with  other 
financial  regulators  and  a  review  of 
proposals  by  organizations  representing 
capital  market  participants,  such  as  the 
International  Swaps  and  Derivatives 
Association  (ISDA).  The  final  rule 
otherwise  retains  an  -emphasis  on 
recognizing  credit  derivative  activities 
only  if  they  are  undertaken  in  a  clear 
and  straightforward  manner  and  used  to 
reduce  the  credit  risk  of  specific  assets. 
For  example,  the  new  approach  does  not 
incorporate  the  use  of  internal  credit 
models.  Further,  while  the  change  adds 
to  the  consistency  in  treatment  in  the 
capital  rule  between  credit  derivatives 
and  other  types  of  credit  enhancements, 
such  as  collateral  and  third  party 
guarantees,  the  change  adopted  in  the 
final  rule,  in  practical  terms,  is  likely  to 
have  little  or  no  effect  on  the  Banks' 
overall  credit  risk  capital  requirement  at 
this  time,  because  the  Banks  presently 
have  few,  if  any,  credit  derivatives  on 
their  balance  sheets. 

I  {   The  Finance  Board  also  adopted  in 
the  final  rule  an  additional  general 
condition  governing  whether  a  credit 
derivative  can  be  used  to  reduce  the 
capital  charge  on  an  asset.  Specifically, 
the  final  rule  requires  a  credit  derivative 
contract  to  provide  substantial 
protection  against  credit  losses  before 
the  reduction  can  be  taken.  Because 
credit  derivative  contracts  are  bilaterally 
negotiated,  the  Finance  Board  beUeves 
that  in  some  rare  circiimstances 
conditions  may  be  added  to  the  contract 
that  may  call  into  question  the  ability  of 
the  Bank  to  collect,  under  all  likely 
scenarios,  the  amount  expected  under 
the  credit  derivative  contract,  if  there 
were  a  default  on  the  hedged  asset. 
Further,  there  may  be  questions  as  to  the 
ability  of  the  coimterparty  to  actually 
fulfill  the  terms  of  the  credit  derivative 
contract.  The  Finance  Board,  therefore, 
has  added  as  a  safeguard,  the  condition 
that  the  credit  derivative  contract 
provide  substantial  protection  against 
credit  losses.  As  already  discussed,  the 
Finance  Board  does  not  think  that  this 
condition  would  affect  the  beneficial 


treatment  afforded  relatively 
straightforward  credit  derivative 
instnunents  under  most  circumstances. 

Under  the  final  rule,  as  in  the 
proposed  rule,  credit  derivatives  that  are 
referenced  to  an  asset  that  perfectly 
matches  the  asset  being  hedged  may 
fully  offset  the  credit  risk  capital  charge 
of  the  hedged  asset,  if  the  credit 
derivative  has  a  remaining  maturity 
equal  to  or  greater  than  that  of  the 
hedged  asset.  A  credit  risk  capital 
charge  for  the  credit  derivative  must 
still  be  applied,  however  to  accoimt  for 
the  Bank's  credit  exposiu«  to  the  credit 
derivative  coimterparty.  For  example,  if 
a  Bank  purchases  a  triple-B-rated 
corporate  bond  with  a  remaining 
matvuity  of  five  years  and  at  the  same 
time  enters  into  a  5-year  credit  default 
option  contract  based  on  the  same  bond, 
the  credit  risk  capital  charge  for  the 
imder lying  asset  will  be  zero.  The  net 
credit  risk  capital  charge  for  the  pair 
will  equal  the  credit  risk  capital  charge 
for  the  credit  exposure  on  the  derivative 
contract. 

This  same  treatment  may  be  accorded 
positions  in  which  the  credit  derivative 
contract  references  a  different  obligation 
bom  the  same  obligor  but  only  if:  (1)  the 
credit  derivative  contract  has  the  same 
or  a  longer  remaining  maturity  as  the 
hedged  asset;  and  (2)  the  referenced 
asset  ranks  pari  passu  or  junior  to  the 
hedged  asset,  is  subject  to  a  cross- 
default  clause  with  the  hedged  asset  and 
has  the  same  maturity  as  the  hedged 
asset.  These  conditions  on  the 
referenced  asset  are  the  same  in  the  final 
rule  as  in  the  proposed  rule  except  for 
one  new  condition  that  the  referenced 
asset  and  the  hedged  asset  have  the 
same  remaining  matiuity.  This  new 
condition  helps  assure  that  the  value  of 
the  hedged  asset  and  the  credit 
derivative  will  move  in  a  similar 
fashion. 

The  final  rule  expands  upon  the  relief 
offered  in  the  proposed  rule  by  allowing 
a  Bank  to  take  a  proportionally  redyced 
capital  charge  for  an  asset  hedged  with 
a  credit  derivative  even  if  the  remaining 
maturity  of  the  credit  derivative  is  less 
than  that  of  the  hedged  asset.  However, 
the  credit  derivative  must  h|ive  a 
remaining  maturity  of  at  least  one  year 
for  this  new  provision  to  be  applied. 
The  requirement  that  credit  derivatives 
with  a  shorter  remaining  maturity  than 
the  hedged  asset  have  at  least  a  one-year 
minimum  remaining  maturity  is  more 
strict  than  the  six  month  minimum 
remaining  maturity  that  has  been 
suggested  in  work  done  by  ISDA  for 
similar  circumstances,  but  is  less  strict 
than  the  two-year  minimum 
requirement  that  was  applied  under  the 
proposed  rule.  The  Finance  Board 


believes  that  the  one-year  minimum 
requirement  is  in  line  with  the  generally 
conservative  approach  adopted  in  this 
rule. 

Further,  the  beneficial  treatment 
allowed  when  calculating  a  hedged 
asset's  credit  risk  capital  charge  if  the 
applicable  credit  derivative  contract  has 
a  remaining  maturity  less  than  that  of 
the  hedged  asset  may  be  applied  if  the 
hedged  asset  and  the  referenced  asset 
are  the  same.  This  treatment  may  also  be 
applied  if  the  hedged  asset  and  the 
referenced  asset  are  different  but  only  if 
the  referenced  asset  ranks  pari  passu  or 
junior  to  the  hedged  on-balance  sheet 
asset,  is  subject  to  a  cross-default  clause 
with  the  hedged  on-balance  sheet  asset 
and  has  the  same  maturity  as  the  hedged 
asset.  Where  the  above  conditions  are 
met,  the  credit  risk  capital  charge  for  an 
asset  hedged  with  a  credit  deri^tive 
that  has  a  remaining  maturity  less  than 
that  of  the  hedged  asset  will  equal  the 
sum  of  the  capital  charges  for  the 
unhedged  portion  of  the  asset  and  the 
hedged  portion  of  the  asset. 

For  example,  assume  a  Bank  holds  a 
triple-B-rated  corporate  bond  with  a 
remaining  maturity  of  5  years  and  has 
hedged  that  position  with  a  credit 
derivative  that  is  referenced  to  the  same 
corporate  bond  but  that  has  a  remaining 
maturity  of  two  years.  Under  the  final 
rule,  the  capital  charge  for  the  unhedged 
portion  of  the  asset  would  equal  the 
credit  risk  percentage  requirement  for 
the  asset,  assigned  based  on  its  credit 
rating  (BBB)  and  remaining  maturity  (5 
years),  multiplied  by  the  book  value  of 
the  asset  minus  the  product  of  the  credit 
risk  percentage  requirement  for  the 
asset,  assigned  based  on  its  credit  rating 
(BBB)  but  on  the  remaining  maturity  of 
the  credit  derivative  contract  (2  years), 
multiplied  by  the  book  value  of  the 
asset.  The  credit  risk  capital  charge  for 
the  hedged  portion  of  the  asset  will 
equal  the  credit  risk  capital  charge  for 
the  credit  derivative  contract,  calculated 
in  accordance  with  §  932.4(d)  of  the 
final  rule. 

As  in  the  proposed  rule,  where  the 
on-balance  sheet  asset  and  the  asset 
referenced  in  the  credit  derivative  have 
been  issued  by  different  obligors,  the 
final  rule  does  not  provide  capital  relief 
for  the  underlying  asset.  See  65  FR  at 
43426.  In  the  SUPPLEMENTARY 
INFORMATION  section  of  the  proposed 
rule,  the  Finance  Board  requested 
comment  on  whether  it  should  allow 
Banks  to  petition  for  relief  on  a  case-by- 
case  basis  on  the  credit  risk  capital 
charge  applied  to  assets  hedged  with 
credit  derivatives  but  that  do  not  meet 
the  specific  conditions  set  forth  in  the 
rule,  if  the  petition  is  accompanied  by 
adequate  data  and  analysis.  Id. 
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Although  no  specific  comments  were 
received  in  response  to  this  request,  the 
Finance  Board  believes  that  Banks 
should  be  allowed  to  seek  such  relief. 
The  Finance  Board  emphasizes  that  any 
petition  for  relief  must  be  accompanied 
by  evidence  that  demonstrates  with  a 
high  degree  of  certainty  that  the  credit 
derivative  contract  wiU  provide 
protection  should  there  be  a  default  on 
the  hedged  asset.  The  Finance  Board 
also  emphasizes  that  it  will  be 
conservative  in  its  approach  when 
reviewing  such  petitions  and  will 
consider  all  available  evidence 
including  any  information  about  how 
the  situation  may  be  handled  by  other 
financial  regulators  before  making  any 
decision. 

Reduced  charges  for  derivative 
contracts.  As  was  proposed,  the  final 
rule  alsdnllows  foreign  exchange  rate 
contracts  with  an  original  maturity  of  14 
calendar  days  or  less  to  be  assigned  a 
zero  credit  risk  capital  charge.  Gold 
contracts  would  not  be  considered 
exchange  rate  contracts.  Derivative 
contracts  that  are  traded  on  regulated 
exchanges  that  require  daily  collection 
of  variation  margin  for  the  contract  also 
would  be  assigned  a  zero  credit  risk 
capital  charge. 

Section  932.5— Market  Risk  Capital 
Requirement 

General.  As  proposed,  §  932.5  set 
forth  the  basic  requirements  for 
calculating  each  Bank's  market  risk 
capital  charge.  Under  the  proposed  rule, 
each  Bank  would  be  required  to  develop 
either  an  internal  market  risk  model,  or 
as  an  alternative,  a  cash  flow  model, 
that  would  calculate  the  Bank's  market 
risk  capital  charge  and  to  have  the 
model  reviewed  and  approved  by  the 
Finance  Board.  The  proposed  rule 
required  the  Bank  to  use  its  internal 
market  risk  model  to  estimate  the 
market  value  of  its  portfolio  at  risk.  As 
proposed,  the  market  value  of  the 
Bank's  portfolio  at  risk  would  have  been 
defined  as  the  maximum  loss  in  market 
value  of  a  Bank's  portfolio  under 
various  stress  scenarios.  This  loss  would 
have  been  measured  £rom  a  base  line 
case  such  that  the  probability  of  loss 
greater  than  that  estimated  was  not  more 
than  one  percent.  If  a  Bank  opted  to  use 
the  alternate  cash  flow  model,  the 
proposed  rule  would  have  required  the 
Bank  to  demonstrate  that  the  cash  flow 
model  subjected  the  Bank's  portfolio  to 
a  degree  of  stress  comparable  to  that 
required  for  the  internal  market  risk 
model  and  to  demonstrate  how  the  Bank 
intended  to  measure  its  market  risk 
capital  charge  using  the  cash  flow 
approach. 


When  using  an  internal  market  risk 
model,  the  proposed  rule  further 
stipulated  that  the  Bank's  capital  charge 
would  equal  the  siun  of  two 
components:  the  capital  charge 
estimated  by  the  Bank's  intenud  market 
risk  or  cash  flow  model  plus  the  amount 
by  which  the  current  market  value  of  a 
Bank's  total  capital  was  less  than  95 
percent  of  the  value  of  the  Bank's  total 
capital  calculated  in  accordance  with 
the  GLB  Act  (the  95  percent  test).  The 
proposed  riile  also  would  have  required 
the  Banks  to  conduct  an  annual, 
independent  validation  of  its  internal 
market  risk  model  or  internal  cash  flow 
model  and  submit  the  results  of  the 
validation  to  the  Finance  Board. 

The  proposed  rule  also  established 
broad  parameters  and  standards  for  the 
internal  risk  model  and  for  the  stress 
testing  that  would  be  performed  using 
that  model.  In  general,  the  proposed 
rule  would  have  required  the  Bank's 
internal  risk  model  to  cover  all  material 
risks  arising  from  a  Bank's  portfolio  of 
assets,  liabilities  and  off-balance  sheet 
items,  including  derivative  contracts 
and  options.  As  contemplated  by  the 
proposed  rule,  the  Bank  would  have 
used  the  internal  market  risk  model  fiirst 
to  estimate  the  market  value  of  its 
portfolio  as  of  the  last  business  day  of 
the  month  for  which  the  market  risk 
capital  charge  was  being  calculated  and 
then  to  stress  that  baseline  market  value 
to  calculate  the  market  value  of  its 
portfolio  at  risk.  The  proposed  rule  also 
required  that  the  stress  test  accoimt  for 
changes  in  interest  rates,  interest  rate 
volatility,  the  shape  of  the  yield  curve 
and  changes  in  market  prices  equivalent 
to  those  that  have  been  observed  over 
120  business-day  periods  of  market 
stress.  Under  the  proposed  rule,  the 
relevant  historic  observation  period 
would  have  begim  at  the  end  of  the 
month  prior  to  the  month  for  which  the 
market-risk  charge  was  being  calculated 
and  extend  back  to  1978.  Further,  if  the 
Bank  had  issued  consolidated 
obligations  denominated  in  foreign 
ciurency  ot  linked  to  equity  or 
commodity  prices,  the  proposed  rule 
would  have  required  the  Bank  to 
estimate  the  market  value  of  its  portfolio 
at  risk  due  to  changes  in  foreign 
exchange  rates,  and  equity  and 
commodity  prices  as  relevant. 

The  Finance  Board  received  a  large 
number  of  comments  on  proposed 
§932.5.  Generally,  most  commenters 
objected  to  a  market  risk  capital  charge 
based  on  changes  in  market  value  of  a 
Bank's  portfolio  as  inappropriate  given 
that  the  Banks  hold  their  assets  to 
maturity.  For  similar  reasons, 
commenters  objected  to  the  Finance 
Board  requiring  use  of  a  value-at-risk 


(VAR)  model  for  calculating  the  capital 
charge.  Almost  all  commenters  also 
expressed  opposition  to  the  95  percent 
test  for  a  number  of  reasons,  including 
that  the  test  "double  charged"  the  Bankis 
for  market  risks  and  that  the  "artificial" 
volatility  in  GAAP  earnings  created  by 
implementation  of  SFAS  133  could 
make  it  difficult  for  Banks  to  comply 
with  the  95  percent  test.  Comments 
were  also  received  on  a  number  of  other 
aspects  of  the  proposed  market  risk 
requirement,  "rhe  Finance  Board  has 
considered  all  the  comments  received 
on  proposed  §  932.5  and  will  address 
these  conmients  in  more  detail  below. 

Furthermore,  the  Finance  Board  has 
determined  to  make  a  number  of 
changes  to  the  proposed  rule  both  in 
response  to  comments  and  based  upon 
its  reconsideration  of  certain  aspects  of 
the  proposal.  The  Finance  Board 
discusses  these  changes  more  fully 
below.  Among  the  more  important 
changes,  the  final  rule  has  revised  the 
95  percent  test  so  that  it  now  requires 
a  Bank  to  calculate  its  market  risk 
capital  charge  by  adding  the  market 
value  of  its  portfolio  at  risk  and  the 
amount,  if  any,  by  which  the  market 
value  of  the  Bank's  total  capital, 
estimated  using  its  internal  market  risk 
model,  fells  below  85  percent  of  the 
value  of  the  Bank's  total  capital  as 
defined  in  the  GLB  Act  (85  percent  test). 
In  addition,  the  final  rule  explicitly 
states  that  the  Finance  Board  may 
exercise  flexibility  in  determining  the 
appropriate  minimum  number  of 
scenarios  that  shall  be  used  in 
estimating  the  market  value  of  their 
portfolio  at  risk.  The  Finance  Board, 
however,  anticipates  increasing  the 
minimimi  number  of  required 
simulations  in  proportion  to  the  nature 
and  level  of  market  risk  taken  by  the 
Banks,  and  as  the  Banks  gain  expertise 
in  using  their  models  and  available 
modeling  techniques  become  more 
sophisticated.  Furthermore,  as  with 
other  provisions,  the  final  rule  has 
revised  §  932.5  to  reflect  the  fact  that 
becaiise  of  SFAS  133,  derivatives 
contracts  can  no  longer  be  considered 
strictly  off-balance  sheet  items. 

Internal  cash  flow  model.  Many 
commenters  expressed  a  concern  that 
the  proposed  rule  was  unclear  regarding 
the  conditions  under  which  an  internal 
cash  flow  model  could  be  substituted 
for  an  internal  risk  model.  Additionally, 
commenters  indicated  a  preference  for 
the  final  rule  to  include  explicit 
requirements  about  the  parameters  that 
would  be  required  for  such  a  model. 

In  response  to  these  comments,  the 
Finance  Board  has  clarified  in 
§  932.5(a)(2)  of  the  final  rule  that  a  Bank 
may  use  an  internal  cash  flow  model  in 
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place  of  an  internal  market  risk  model, 
provided  that  the  Bank  obtains  prior 
Finance  Board  approval  of  the  internal 
cash  flow  model  and  of  the  imbedded 
assumptions  in  the  model.  In  principle, 
because  both  the  internal  market  risk 
model  and  the  alternate  internal  cash 
flow  model  calculate  loss  estimates 
based  upon  the  present  value  of  the  cash 
flows  of  the  current  assets  and 
liabilities,  the  market  risk  capital 
requirement  should  be  the  same 
whichever  model  is  used.  However, 
even  though  the  Finance  Board  expects 
the  two  methods  to  be  theoretically 
consistent,  it  recognizes  that,  in 
practice,  it  is  imlikely  that  the  market 
risk  capital  requirements  calculated  by 
an  approved  internal  cash  flow  model 
would  be  exactly  the  same  as  the 
requirement  calciilated  by  an  internal 
market  risk  model.  Further,  and 
contrary  to  the  perception  of  some 
conunenters,  the  Finance  Board  is  not 
requiring  a  Bank  to  develop  both  an 
internal  market  risk  model  and  an 
internal  cash  flow  model  to  verify  that 
the  market  risk  capital  charges 
calculated  by  each  are  equivalent. 

Instead,  the  Finance  Board  will 
review  the  assumptions  and  time 
horizon  chosen  by  a  Bank  in  its  internal 
cash  flow  model  to  assure  that  the 
model  captures  all  material  risks  faced 
by  the  Bank  and  that  the  stress  applied 
by  the  model  is  comparable  to  that 
required  by  the  modeling  parameters 
and  by  the  85  percent  test  set  forth  in 
S  932.5(a)(1).  (b)  and  (c)  of  the  final  rule. 
However,  the  final  rule  does  not  require 
a  Bank  to  apply  separately  the  85 
percent  test  if  the  Bank  uses  an 
alternative  cash  flow  model. 

The  Finance  Board's  review  of  a 
Bank's  proposed  internal  cash  flow 
model  will  foctis  on  the  assumptions  of 
the  cash  flow  model  concerning  future 
business  activities,  e.g.,  the  acquisition 
of  new  assets  and  their  financing.  The 
assimiptions  concerning  futiire  business 
activities  must  be  well  defined,  prudent, 
and  consistent  with  the  Bank's  practice, 
llie  Finance  Board  has  determined, 
however,  that  with  respect  to  the 
internal  cash  flow  model  approach,  the 
final  rule  adopted  herein  should  not 
include  specific  assiunptions, 
parameters,  or  time  horizon 
requirements  in  recognition  of  the 
possibility  that  such  inputs  need  not  be 
constant  across  different  portfolios  and/ 
or  business  plans.  The  Finance  Board 
may  judge  the  adequacy  of  the  model's 
output  in  various  ways  including 
comparing  the  estimates  produced  by 
the  internal  cash  flow  model  to 
modeling  results  frt>m  other  Banks 
which  may  display  similar  risk  profiles 
to  the  Bank  seekiiig  approval  of  an 


internal  cash  flow  model.  The  Finance 
Board  will  reject  an  internal  cash  flow 
model  if  after  consideration  of  all 
relevant  factors,  it  believes  that  the 
model  fails  to  calculate  an  adequate 
market  risk  capital  charge  for  a  given 
Bank. 

The  Finance  Board  also  notes  that 
under  the  final  rule  the  internal  cash 
flow  model  will  be  used  to  calculate 
only  the  market  risk  capital 
requirements.  A  Bank  using  an  internal 
cash  flow  model  will  still  calculate  its 
credit  risk  capital  requirements 
pursuant  to  §  932.4  of  the  final  rule. 
Thus,  in  developing  an  internal  cash 
flow  model,  a  Bank  would  want  to  use 
the  expected  cash  flows  from  its  assets 
and  not  simulate  changes  in  cash  flows 
that  would  come  from  changes  in  credit 
quality.  The  expected  cash  flows, 
however,  could  still  take  into  account 
the  credit  quality  of  the  asset,  e.g.,  the 
expected  cash  flows  frt>m  a  triple  A 
rated  bond  would  be  greater  than  the 
expected  cash  flows  tram  a  similar 
single  B  rated  bond. 

Measurement  of  market  value  at  risk 
under  a  Bank's  internal  market  risk 
model.  The  Finance  Board  received 
many  comments  concerning  the 
requirements  for  the  internal  market  risk 
model  and  its  proposed  approach  for 
estimating  the  market  value  of  the 
Banks'  portfolios  at  risk,  including 
conunents  frt}m  all  of  the  Banks,  two 
trade  groups,  and  a  housing  GSE. 
Commenters  generally  expressed 
opposition  and  confusion  regarding  the 
t3^e  of  internal  market  risk  model 
contemplated  under  the  proposed  rule. 
Several  commenters  asked  for 
clarification  of  the  definition  of  market 
value  at  risk.  Most  commenters  opposed 
the  use  of  a  traditional  VAR  framework 
to  measiire  market  risk  for  the  Banks. 
They  expressed  concern  that  the  VAR 
framework,  which  federal  banking 
regulators  require  commercial  banks  to 
use  for  their  trading  portfolios  under 
certain  conditions,  was  inappropriate 
for  the  held-to-matiuity  portfolios  that 
are  more  characteristic  of  the  Banks. 
More  generally  and  for  similar  reasons, 
a  nimiber  of  commenters  felt  that  it  was 
inappropriate  to  base  the  market  risk 
capital  charge  on  changes  in  the  market 
value  of  the  Banks'  portfolios.  Several 
commenters  also  expressed  concern  that 
using  a  traditional  VAR  model  would 
result  in  the  Banks  holding  significantly 
more  capital  for  market  risk  than 
OFHEO  requires  imder  its  proposed 
capital  regulations  for  Fannie  Mae  and 
Freddie  Mac.  a  result  that  could  put  the 
Banks  at  a  competitive  disadvantage  to 
the  other  housing  GSEs.  A  number  of 
commenters  also  urged  the  Finance 
Board  not  to  express  a  preference  for  the 


VAR-like  approach  over  a  cash  flow 
approach. 

In  proposing  §  932.5,  the  Finance 
Board  did  not  intend  to  imply  that  the 
Banks  were  required  to  use  any 
specified  or  "typical"  VAR  approach  to 
calculate  the  market  value  of  their 
portfolios  at  risk.  Instead,  the  Finance 
Board  intends  that  each  Bank  uses  its 
internal  market  risk  model  to  undertake 
a  stress  test.  As  envisioned  by  the 
Finance  Board,  the  test  is  applied  such 
that  each  Bank  will  first  use  its  internal 
market  risk  model  to  estimate  a  base 
case  market  value  for  its  portfolio, 
where  the  portfoUo  would  consist  of  all 
of  the  Bank's  assets  and  liabilities,  off- 
balance  sheet  items  and  derivative 
contracts.  In  estimating  this  base  case 
market  value,  each  Bank's  internal  risk 
models  could  employ  actual  market 
prices,  and  assimiptions  and 
methodologies  for  estimating  the  value 
or  prices  of  instruments  that  would  be 
consistent  with  approaches  that  are 
generally  accepted  in  the  financial 
industry.  Then,  each  Bank  will  use  the 
internal  market  risk  model  to  apply 
market  shock  scenarios  that  are  based 
on  historical  scenarios  and  data,  as 
specified  in  §  932.5Cb)(4)  and  (b)(5)  of 
the  final  rule.  The  model-derived 
portion  of  the  market  risk  capital  charge 
(i.e.,  the  market  value  of  a  Bank's 
portfolio  at  risk)  equals  the  loss  in  the 
market  value  of  a  Bank's  portfolio 
measured  from  a  base  line  case,  as 
determined  from  market-value  loss 
calciilations  that  are  based  on  more  than 
20  years  of  historical  experience  and 
that  must  include  an  adequate  number 
of  stress  scenarios  derived  from  these 
historically  stressful  periods,  such  that 
the  probability  of  loss  greater  than  the 
determined  amount  is  not  more  than 
one  percent.  This  approach  generally 
differs  frtjm  the  traditional  VAR 
approach,  which  estimates  the  potential 
loss  of  a  portfolio  given  relatively  more 
current  market  conditions. 

Furthermore,  the  Finance  Board 
believes  that  estimating  the  market  risk 
charge  based  on  a  stress  test  of  the  kind 
described  above  is  reasonable,  even 
when,  as  the  commenters  stated,  the 
Banks'  portfolios  consist  largely  of 
"held-to-maturity"  instruments.  From  a 
regiUatory  perspective,  the  Finance 
Board  is  concerned  that  the  Banks  hold 
sufficient  capital  to  withstand 
historically  extreme  market  conditions 
that  may  persist  over  multi-year  periods. 
The  market-value  approach  adopted  in 
this  final  rule  satisfies  this  regulatory 
concern.  Specifically,  the  measure  of  a 
decline  in  market  value  during  a  stress 
period  incorporates  the  decline  in  long- 
term  earnings  that  would  result,  all 
things  being  equal,  from  such  market 
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changes.  In  this  respect,  the  market- 
value  approach  parallels  the  way  the 
debt  markets  bid  up  or  down  the  value 
of  a  financial  instnunent  based  on  its 
expected  earnings  relative  to  the  yield 
expectations  of  similar  instruments  in 
the  ourent  market.  The  arguments 
voiced  by  commenters  that  the  Finance 
Board's  approach  misstates  the  capital 
charge  for  "held-to-maturity"  assets, 
relies  on  the  expectation  that  a  Bank 
could  regain  lost  market  value  if 
markets  "returned  to  normal"  following 
any  stressful  conditions.  The  weakness 
of  this  argument  is  that  a  Bank  must  risk 
further  declines  in  market  value  in  order 
to  position  itself  to  gain  from 
"expected"  market  corrections.  Thus, 
for  the  purposes  of  the  Market  Risk 
Capital  Requirement,  it  is  irrelevant  that 
the  Bank  may  generally  hold  its  assets 
to  maturity  because  the  regxilator  is 
concerned  with,  and  must  address,  the 
likelihood  that  the  market  will  not 
behave  "as  expected"  and  that  the 
losses  in  market  value  will  eventiially 
be  realized  through  earnings  over  time. 
By  requiring  that  an  acceptable  internal 
cash  flow  model  subject  a  Bank's 
portfolio  to  a  comparable  degree  of 
stress  as  that  required  for  the  internal 
market  risk  model,  the  Finance  Board 
also  intends  to  ensure  that  these 
regulatory  goals  are  met  if  a  Bank 
decides  to  use  an  internal  cash  flow 
model  to  estimate  its  market  risk  capital 
charge.  As  was  explained  in  the 
discussion  of  the  Minimum  Risk-Based 
Capital  Requirement,  the  Finance  Board 
also  does  not  believe  that  the  market- 
value  approach  will  lead  to  an  onerous 
market  risk  capital  charge.  Given  its 
regulatory  goals,  the  Finance  Board, 
therefore,  continues  to  believe  that  its 
general  approach  to  the  internal  market 
risk  model  adopted  in  the  final  rule  is 
reasonable.  2'* 

A  few  conunenters  believed  that  the 
120  business  day  holding  period 
stipulated  for  the  stress  test  in  proposed 
§  932.5  was  excessive.  At  least  one 
cwnmenter  based  this  view  on  the  fact 
that  most  VAR  models  stipulate  a 
holding  period  of  only  one  or  two  days. 
As  already  discussed,  §  932.5  of  the 
final  rule  does  not  mandate  a  specific 
VAR  approach  for  estimating  the  market 
value  of  its  portfolio  at  risk. 
Nevertheless,  the  120  business  day 
horizon  is  also  within  the  range  of  the 
holding  periods  adopted  by  other 


federal  bank  regulatory  agencies  for  the 
VAR  models  used  in  their  market  risk 
test,  which,  once  the  mandated 
multiplier  is  taken  into  account,  is 
effectively  between  90  and  160  days.^s 
Moreover,  the  Finance  Board  believes 
that  the  120  business  day  holding 
period  is  reasonable  given  the  goal 
imderlying  the  market  risk  capital 
charge  discussed  above.  For  these 
reasons,  the  Finance  Board  remains 
satisfied  that  the  mandated  120  business 
day  holding  period  stipulated  for  the 
internal  market  risk  model  is  the  correct 
approach. 

A  number  of  commenters  requested 
clarification  as  to  when  a  Bank  should 
apply  the  required  stress  test  using  a 
historical  simulation  approach  or  when 
it  should  use  a  path-generating 
approach  such  as  Monte  Carlo 
simulations.  In  both  the  proposed  and 
final  rule,  §  932.5(b)(2)  provides  that  a 
Bank  may  use  any  "generally  accepted 
measurement  technique"  in  its 
modeling  approach.  The  choice  of  an 
approach  is  subject  to  the  general 
requirement  that  the  internal  market 
risk  model  be  able  to  capture  all 
material  market  risks  faced  by  the  Bank. 
In  this  regard,  the  Finance  Board  has 
determined  that  simiUations  of 
historical  market  changes  will  comply 
with  the  regulation.  Historical 
simulations  may  assume  rate  changes  as 
a  percentage  of  the  prior  rate  level  rather 
than  as  changes  in  the  absolute  level  of 
the  index  in  question.  The  Finance 
Board  has  also  determined  that  such 
simulations  should  encompass  market 
changes  for  all  instruments  and  indexes. 
In  doing  so,  such  simulation  will 
address  general  changes  in  interest  rates 
and  basis  differences. 

The  parameters  for  a  Monte  Carlo  rate 
path  generating  process  would  be 
derived  from  and  consistent  with 
periods  of  market  stress  identified  from 
the  same  historical  time-frame  and  data, 
which  stretches  from  1978  to  the  month 
prior  to  the  month  for  which  a  market 
risk  capital  charge  is  being  calculated, 
as  provided  in  §  932.5(b)(4)  and  (5)  of 
the  final  rule,  that  would  be  used  in  a 
historical  simulation.  The  process 
should  generate  a  sufficient  niunber  of 
paths  to  estimate  the  99th  percentile  in 
the  distribution  of  losses  for  the  market 
value  of  a  Bank's  portfolio  at  risk  using 
the  same  types  of  calculations  as  those 
used  in  an  historical  simulation. 


2*  The  Finance  Board  provides  additional 
background  inforniation  about  the  modeling 
requirement  in  the  SUPKEMENTARY  MFOmUTION 
section  of  the  Federal  RegM«r  release  proposing 
the  capital  rule.  This  information  helps  further 
clarify  the  Finance  Board's  reasoning  for  adopting 
the  internal  market  risk  model  approach  in  this 
final  rule.  See  65  FR  at  43427-29. 


^^  The  federal  bank  regulatory  agencies  (Office  of 
the  Comptroller  of  the  Currency  (OCC),  Federal 
Reserve  Board  (FRB),  and  Federal  Deposit  Insurance 
Corporation  (FDIC)|  issued  a  joint  final  rule  in 
September  1996  to  incorporate  a  measure  for  market 
risk,  effective  as  of  January  1, 1998.  See  61  FR 
47358  (Sept.  6, 1996). 


Commenters  have  also  asked  for 
guidance  on  how  the  Finance  Board 
intends  to  define  material  risks.  In 
general,  a  material  risk  is  any  risk  that 
has  a  potential,  substantive  effect  on  a 
Bank's  earnings  or  capital  portfolio,  or 
could  potentially  have  a  significant 
impact  on  the  Bank's  market  risk  capital 
charge  from  a  regulatory  prospective.  A 
determination  concerning  the 
materiality  of  specific  risks  would 
include  consideration  of  a  Bank's 
general  risk  profile  and  relevant  historic 
data  and  experience. 

Along  those  same  lines,  some 
commenters  expressed  concern  that  the 
Finance  Board  has  not  provided 
sufficient  technical  specifications  for 
the  internal  market  risk  model.  As  a 
result,  some  commenters  felt  that  the 
Banks  cannot  be  sure  if  the  models  used 
for  day-to-day  risk  management 
purposes  would  be  sufficient  for 
calculating  the  market  risk  capital 
charge,  and  at  least  one  commenter 
believed  that  without  more  specificity  it 
would  be  impossible  to  judge  the 
adequacy  of  the  market  risk  capital 
requirements.  The  quantitative 
modeling  parameters  provided  by  the 
Finance  Board  in  the  proposed  and  final 
rule  are  consistent  with  those  provided 
by  other  Bank  regulators  for  required 
market  risk  models.  See  61  FR  47358 
(Sept. «.  1996).  The  Finance  Board 
believes  that  the  quantitative 
specifications  set  forth  in  the  final  rule 
provide  a  degree  of  flexibility  for  the 
Banks  in  developing  their  models,  yet 
ensures  that  the  Bai^  will  hold  a 
prudential  level  of  capital  with  respect- 
to  their  market  risk  and  that  the  market 
risk  capital  charges  will  be  consistent 
across  the  twelve  Banks.  Further,  the 
adequacy  of  both  the  models  and  the 
estimates  of  the  market  risk  produced  by 
those  models  will  be  assured  through 
supervisory  oversight  and  the 
requirement  that  the  Finance  Board 
approve  both  the  Banks'  internal  models 
and  any  subsequent  material  adjustment 
to  the  models.  In  addition,  the  Finance 
Board  exf>ects  that  there  will  be  on- 
going dialogue  between  the  staffs  of  the 
Finance  Board  and  the  Banks  during  the 
developments  of  the  internal  risk-b£ised 
models  so  that  formal  or  informal 
guidance  may  be  provided  on  issues 
such  as  the  sufficiency  of  individual 
modeling  efforts. 

The  Finance  Board  has  also 
reconsidered  some  aspects  of  proposed 
§  932.5  and  has  determined  to  make 
some  changes  in  the  final  rule. 
Primarily,  the  Finance  Board  has 
changed  the  criteria  in  proposed 
§  932.5(b)(4)(ii)  regarding  the  data  time 
series  from  which  a  Bank  must  draw  the 
relevant  historical  scenarios  in 
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executing  a  stress  test.  The  change 
provides  greater  flexibility  for  the 
Finance  Board  to  determine  an 
appropriate  minimum  number  of 
scenarios  to  be  used  in  the  modeling 
exercise,  but  intends  that  the  minimum 
number  of  scenarios  shall  be  increased 
as  the  Bank's  risk  exposiue  increases 
and  as  the  Bank's  expertise  and  the 
general  sophistication  of  available 
modeling  technology  improves.  As 
proposed,  the  criteria  in  §  932.5(b)(4)(ii) 
required  an  imspecified  number  of  tests 
to  cover  the  relevant  data  period  fit)m 
1978  until  the  present,  ^e  The  Finance 
Board  recognizes  that  this  requirement 
may  have  created  a  great  hardship  for 
the  Banks  as  they  try  to  conform  their 
modeling  technology  and  capabilities  to 
the  requirements  of  the  capital  rule.  The 
changes  to  §  932.5(b)(4)(ii)  in  the  final 
rule  are  intended  to  allow  the  Finance 
Board  to  require  a  Federal  Home  Loan 
Bank  to  use  a  minimum  acceptable  but 
manageable  niunber  of  scenarios.  The 
periods  chosen,  however,  must  be 
satisfectory  to  the  Finance  Board, 
encompass  the  periods  of  the  greatest 
potential  market  stress,  given  a  Bank's 
portfolio  and  the  data  itom  the  period 
of  1978  to  the  month  prior  to  the  month 
for  which  the  market  risk  capital  charge 
is  being  calculated,  and  be 
comprehensive  given  the  modeling 
capabilities  available  to  the  Bank.  The 
Finance  Board  will  judge  whether  a 
Bank's  given  choice  of  historic  scenarios 
is  comprehensive,  based  not  only  on  the 
Bank's  internal  capabilities  at  any  point 
in  time,  but  also  on  the  state-of-the-art 
modeling  technology  and  theory 
employed  by  other  Banks  and  within 
the  financial  industry,  generally.  In 
addition,  the  Banks  will  be  expected  to 
increase  steadily  over  time  the  number 
of  scenarios  usckI  in  calculating  the 
market  risk  capital  charge.  The  Finance 
Board  will  monitor  compliance  with  the 
requirements  of  §  932.5(b)(4}(ii)  through 
its  general  supervisory  oversight,  and  a 
Bank  will  not  be  required  to  seek 
specific  Finance  Board  approval  each 
time  it  increases  the  niunber  of 
scenarios  used  unless  the  change 
involves  a  material  adjustment  to  the 
model.  However,  Banks  will  be 
expected  to  defend  their  choice  of  stress 
scenarios  and  document  that  their 


*"  As  proposed  and  adopted,  the  relevant 
hiitorical  period  set  forth  in  the  capital  rule  by  the 
Finance  Board  would  encompass  the  period  from 
the  beginning  of  1978  to  the  end  of  the  month  prior 
to  the  month  for  which  the  capital  charge  is  being 
calculated.  Each  120  business  day  period  would 
start  at  the  first  of  each  month.  Thus,  the  first  stress 
period  would  run  from  January  1, 1978  forward  120 
business  days,  the  second,  February  1,  1978  forward 
120  business  days,  etc.  The  1978  date  was  selected 
to  ensure  that  the  most  stressful  period  in  recent 
times  is  included.  65  FR  at  43429. 


choice  meets  the  requirements  of 
§932.5(b)(4)(ii). 

A  similar  change  has  been  made  to 
932.5(b)(5)(iii)  to  conform  the 
requirements  for  the  stress  scenarios 
used  to  model  foreign  exchange,  and 
equity  and  commodity  price  risk  to 
those  used  for  interest  rate  risks.  Section 
932.5(b)(5)(iii),  however,  only  applies  if 
a  Bank  has  issued  consolidated 
obligations  denominated  in  a  foreign 
currency  or  linked  to  equity  or 
commodity  prices,  and  the  resulting 
relevant  foreign  exchange  or  equity  or 
commodity  price  risk  is  material. 

The  Finance  Board  has  also  changed 
the  final  rule  to  remove  a  reference 
which  suggested  that  a  Bank  had  to  seek 
specific  approval  for  empirical 
correlations  included  in  its  model  (i.e., 
approval  beyond  that  required  in  the 
final  rule  under  §932. 5(d)).  Instead,  the 
Finance  Board  intends  to  review  the 
theoretical  and  empirical  basis  for 
including  any  correlations  among 
variables  in  the  internal  model  as  part 
of  its  initial  approval  of  the  model  or  its 
subsequent  approval  of  any  material 
adjustments  to  the  model.  In  general, 
additions  of,  or  adjustments  to, 
correlations  used  in  the  model  would  be 
considered  a  material  adjustment  by  the 
Finance  Board. 

Basis  Risk.  In  the  proposed  rule,  the 
Finance  Board  specifically  requested 
comment  on  how  best  to  treat  basis  risk 
in  the  final  rule.  The  Finance  Board 
received  several  comments  on  basis  risk. 
One  commenter  suggested  tint  basis  risk 
is  not  significant  enough  to  require 
special  modeling  and  capital  charges. 
Another  commenter  suggested  that  each 
Bank  should  establish  its  own  basis  risk 
management  fr-amework,  and  the 
Finance  Board  should  review  this 
fi'amework  as  part  of  its  examination 
process.  However,  a  review  of  historical 
rate  changes  indicated  that  some 
periods  of  stressful  markets  were 
characterized,  not  only  by  changes  in 
the  general  level  of  rates,  but  also  by 
significant  changes  in  the  relative 
spread  between  indices  that  affect 
financial  positions  held  by  the  Banks. 
The  Finance  Board,  therefore,  has 
determined  that  basis  risk  is  a  material 
risk  for  the  Banks  and  should  be 
incorporated  into  the  stress  tests. 
Furthermore,  the  Finance  Board 
believes  that  the  historical  simulation 
approach  that  the  Banks  are  most  likely 
to  employ,  at  least  initially,  can 
reasonably  incorporate  the  changes  in 
the  different  market  indexes  that  most 
affect  the  Banks'  financial  strength,  and 
thereby  can  adequately  incorporate 
basis  risk  into  the  required  stress  tests. 

The  95  percent  test.  As  discussed 
briefly  above,  the  Finance  Board 


received  many  comments  on  the 
proposed  95  percent  test.  All 
commenters  were  generally  opposed  to 
the  inclusion  of  the  95  percent  test  in 
the  market  risk  capital  requirement, 
often  claiming  that  the  proposed  test 
was  not  required  by  other  financial 
institutions  or  was  unnecessary  frtim  a 
safety  and  soundness  perspective. 
One  commenter  stated  that  if  the 
intention  of  the  requirement  was  to 
ensure  that  Bank  management  takes 
appropriate  action  when  a  Bank's 
market  value  of  capital  falls  below  some 
threshold,  the  proposed  requirement 
may  actually  exacerbate  the  problem.  If 
the  Bank  were  forced  to  increase  its 
market  risk  capital  requirement  when  its 
market  value  deteriorates,  then, 
according  to  the  commenter,  the  Bank 
would  have  the  incentive  to  fiuther 
increase  risk  to  generate  an  acceptable 
return  on  the  additional  capital.^^ 
Commenters  suggest  that  rather  than 
including  the  95  percent  market  to  book 
value  test  in  the  nile,  the  Finance  Board 
should  consider  requiring  that  each 
Bank's  Risk  Management  Policy 
establish  a  threshold  market  to  book 
value  of  capital  ratio  that  would  require 
the  Bank's  board  of  directors  to  review 
and  determine  a  plan  of  action  if 
necessary. 

Several  commenters  stated  that  while 
such  a  requirement  may  have  some 
conceptual  appeal,  potential  adverse 
effects  outweighed  any  benefits.  They 
argued  that  the  required  test  forces  a 
mark-to-market  accounting  framework 
on  the  Banks  which  are  primarily 
required  to  report  their  financial 
condition  on  an  accrual  basis  under 
GAAP  and  that  the  conflicting 
requirements  to  reconcile  accounting 
conventions  to  market  valuation  could 
lead  to  adverse  consequences.  They  cite 
the  implementation  of  SFAS  133  where 
a  Bank  may  face  asymmetrical 
accounting  of  its  hedged  positions  that 
could  lead  to  an  increase  in  book  value 
without  any  change  in  a  Bank's  market 
value  and,  therefore,  a  decrease  in  the 
Bank's  market  to  book  value  below  the 
95  percent  requirement  without  any 
change  in  its  underljring  economic  risk. 
One  commenter,  however,  agreed  that  it 
was  "prudent  to  mandate  that  capital  be 
held  to  assure  an  adequate  market  to 
book  value  capital  ratio,"  but  suggested 
that  the  test  should  require  a  ratio  of 
market  to  book  value  of  85  percent. 


^'The  commenter  failed  to  recognize  that  if  a 
Bank  actually  engaged  in  the  type  of  behavior 
described,  its  risk;based  capital  requirement  would 
rise  in  relation  to  the  added  risk  inctirred.  Thus,  the 
Finance  Board  does  not  believe  that  the  85  percent 
test  adopted  in  the  final  rule  will  create  a  perverse 
incentive  as  described  by  the  commenter. 
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The  Finance  Board  finds  merit  in 
some  of  the  concerns  expressed  by  the 
commenters,  especially  those  related  to 
the  potential  effects  of  SFAS  133  on  the 
Banks'  balance  sheets.  Therefore,  the 
Finance  Board  has  adopted  the  one 
commenter's  suggestion  and  has 
changed  the  final  rule  so  that  in 
calculating  the  market  risk  capital 
charge  a  Bank  will  have  to  add  to  the 
market  risk  charge  estimated  by  its 
internal  market  risk  model  the  amount, 
if  any,  that  the  market  value  of  its  total 
capital  falls  below  85  percent  of  the 
book  value  of  its  total  capital. 

The  final  rule  has  also  oeen  changed 
to  make  clear  that  in  applying  the  85 
percent  test,  what  the  proposed  rule 
referred  to  as  "the  book  value  of  total 
capital"  is  the  value  of  total  capital 
required  to  be  reported  to  the  Finance 
Board  imder  §  932.7  of  the  final  rule  and 
for  other  regulatory  purposes.  The 
Finance  Board  also  wishes  to  clarify  that 
in  applying  the  85  percent  test,  the 
market  value  of  total  capital  shoidd  be 
calculated  using  the  Bank's  internal 
market  risk  model  and  should  be  equal 
to  the  value  of  total  capital  as  estimated 
for  the  base  case  market  value  of  a 
Bank's  portfolio  [i.e..  the  value  before 
applying  the  required  stress  scenarios). 

Wnile  the  Finance  Board  has  made 
some  changes  to  the  proposed  market- 
to-book  value  capital  test  in  the  final 
rule,  the  Finance  Board  continues  to 
believe  that  a  capital  charge  is  needed 
to  protect  against  a  significant 
impairment  in  a  Bank's  market  value  of 
capital,  to  the  extent  that  it  is  not 
reflected  in  the  reported  values  of  total 
and  permanent  capital.  The  provisions 
of  the  final  rule  require  a  Bank  to 
measure  and  report  its  capital  adequacy 
based  upon  the  book  value  of  total  or 
permanent  capital,  calciilated  in 
accordance  with  GAAP.  It  is  precisely 
because  the  Banks  have  large  portfolios 
of  long-term  on-  and  off-balance  sheet 
positions  that  are  held-to  maturity, 
which  under  GAAP  would  generally  be 
valued  at  historic  cost,  that  a  Bank's 
financial  strength,  expressed  by  its 
market  value  of  capital,  can  decline 
significandy  without  that  decline  being 
reflected  in  the  Bank's  book  value  of 
capital.  A  market-to-book  value  capital 
test  assures  that  the  reported  values  of 
total  and  permanent  capital  are 
representative  of  the  value  of  the  capital 
available  to  absorb  losses  should  a  Bank 
have  to  liquidate  or  unwind  its 
positions  at  any  given  point  in  time. 

Moreover,  contrary  to  some 
comments,  the  portion  of  capital  charge 
calculated  using  the  internal  market  risk 
model  (i.e.,  the  market  value  of  the 
Bank's  portfolio  at  risk)  does  not.  in  the 
absence  of  the  85  percent  test, 


adequately  protect  for  a  decline  in  the 
market  value  of  a  Bank's  total  and 
permanent  capital.  As  discussed  above, 
the  market  value  of  a  Bank's  portfolio  at 
risk  equals  the  maximxun  loss  between 
a  baseline  calculation,  which  estimates 
the  current  market  value  of  a  Bank's 
portfolio  as  of  a  certain  date,  and  the 
worst  case  loss  derived  fi'om  among  all 
the  shock  scenarios,  where  the 
probability  of  loss  greater  than  that 
estimated  does  not  exceed  one  percent. 
Because  the  baseline  starting  point  for 
the  stress  test  is  based  on  current  market 
value,  the  stress  test  does  not  account 
for  any  decline  that  may  have  occurred 
between  the  book  value  of  capital  and 
the  market  value  of  capital  as  estimated 
for  the  baseline  starting  point.  However, 
the  85  percent  test,  as  adopted  in  the 
final  rule,  is  stipulated  so  that  the 
market  value  of  total  capital  used  in  the 
test  equals  the  market  value  of  total 
capital  determined  by  the  model  for  the 
baseline  (pre-shock)  case. 

Based  on  the  above  reasoning,  the 
Finance  Board  believes  that  the  85 
percent  test,  as  adopted,  covers  the  Bank 
against  excessive  declines  in  the  current 
market  value  of  capital  while  being 
flexible  enough  to  assure  that  normal 
fluctuations  in  market  values  do  not 
lead  to  excessive  volatility  in  the 
reouired  market  risk  capital  charge. 

Independent  validation  of  a  Bank's 
internal  market  risk  model  or  cash  flow 
model.  Section  932.5(c)  of  the  proposed 
nde  wotild  have  required  each  Bank  to 
conduct,  on  an  annual  basis,  an 
independent  validation  of  its  internal 
market  risk  model  or  internal  cash  flow 
model.  The  validation  would  have  to  be 
earned  out  by  personnel  not  reporting  to 
the  biisiness  line  responsible  for 
conducting  business  transactions  for  the 
Bank  or  by  an  outside  party  qualified  to 
make  such  determinations.  The 
proposed  nde  would  have  required  the 
results  of  the  independent  validation  to 
be  reviewed  by  each  Bank's  board  of 
directors  and  provided  to  the  Finance 
Board.  As  discussed  below,  the  Finance 
Board  has  considered  the  comments 
received  on  the  validation  requirement 
and  continues  to  believe  that  the 
validation  requirement  is  necessary  to 
assure  the  continued  adequacy  of  each 
Bank's  internal  market  risk  model  or 
internal  cash  flow  model.  In  addition, 
the  Finance  Board  does  not  view  the 
requirement  as  unduly  burdensome 
given  the  critical  function  that  the 
internal  models  perform.  Therefore,  the 
annual  vahdation  requirement  has  been 
adopted  as  proposed. 

Generally,  commenters  asked  for 
clarification  of  the  minimum  criteria 
that  should  be  used  in  the  model 
validation  process.  One  commenter 


stated  that  the  requirement  to  validate 
the  model  annually  was  excessive  and 
suggested  that  conducting  the  validation 
every  two  years  would  be  more 
practical.  Another  commenter  suggested 
that  the  rule  should  explicitly  allow  the 
validation  to  be  performed  by  either  an 
outside  party  or  the  Bank's  internal 
audit  department  as  long  as  whoever 
performs  the  validation  demonstrates 
appropriate  expertise.  Another 
commenter  asked  whether  a  letter  from 
a  recognized  expert  in  the  area  of  market 
risk  will  satisfy  the  validation 
requirement  or  whether  each  Bank  must 
provide  a  detailed  report. 

Given  that  each  Bank  most  likely  wOl 
have  a  market  risk  model  that  is 
customized  to  its  needs  and  given  the 
ex]}ected  evolution  of  sophistication  in 
market  risk  modeling,  the  Finance 
Board  does  not  believe  that  it  is 
appropriate  to  provide  a  list  of 
minimum  criteria  for  the  validation 
process  in  the  rule.  However,  in  view  of 
the  comments,  following  is  a  general 
discussion  of  the  validation  process  as 
contemplated  by  the  Finance  Board  at 
this  time. 

"The  Banks  should  establish  a 
systematic  validation  procedure.  This 
procedure  should  take  into  accoimt  the 
complexity  and  sensitivity  of  the  Banks' 
instruments,  the  level  of  overall  market 
risk  and  the  Banks'  proximity  to  capital 
limits.  The  procedure  should  include 
testing,  review  of  input  procedures, 
review  of  specific  modeling 
assiunptions,  and  review  of  modeling 
methodology.  Some  longer-term 
planning  should  also  be  involved  in  the 
validation  process  so  that  over  a  two  or 
three  year  cycle  all  major  assumptions 
and  components  of  the  modd  are 
subject  to  review  and  rigorous  testing. 
Further,  the  Finance  Board  expects  that 
Banks  will  treat  the  validation  exercise 
as  an  on-going  process  throughout  the 
year  and  not  confine  the  exercise  to  a 
narrow,  few-week  period. 

The  Finance  Board  also  does  not 
intend  that  Banks  back-test  the  full 
model,  as  is  often  required  for 
traditional  VAR  models.  However,  the 
Banks  should  have  criteria  and 
procedures  for  reviewing  significant 
variations  between  the  estimations 
generated  by  the  model  and  actual 
changes  in  the  value  of  the  Bank's 
portfolio  or  its  income.  In  general, 
significant  unexplained  variances 
should  result  in  an  expansion  of  the 
scope  of  the  validation  and  review 
process.  The  validation  process  should 
be  dociunented,  including  dociunenting 
any  reviewer-recommended  action, 
findings,  analysis,  or  any  responses  to 
identified  problems  taken  by  the  Bank 
and  any  other  relevant  supporting 
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information.  However,  the  Finance 
Board  would  expect  each  Bank  only  to 
submit  a  letter  confirming  that  the 
required  validation  exercise  has  been 
completed  for  a  given  year  and 
highlighting  any  problems  that  may 
have  been  identified  and  any  actions 
that  were  taken  by  the  board  of  directors 
in  response.  The  more  extensive 
documentation,  however,  should  be 
available  for  inspection  by  Finance 
Board  staff.  As  with  other  aspects  of  the 
§  932.5  requirements,  the  Finance  Board 
expects  that  the  staff  of  the  Banks  and 
the  Finance  Board  will  maintain  an  on- 
going discussion  of  the  validation 
process  so  that  the  Banks  can  be 
provided  with  informal  or  formal 
guidance  on  issues  that  arise. 

The  final  rule  also  retains  the 
requirement  that  the  independent 
valuation  must  be  conducted  by 
personnel  not  reporting  to  the  business 
line  responsible  for  conducting  business 
transactions  for  the  Bank  or  by  an 
outside  party  qualified  to  make  such 
determinations.  The  Finance  Board 
believes  that  this  language  implies  that 
the  validation  may  be  conducted  by 
personnel  from  the  Bank's  internal  audit 
department,  if  qualified,*'and  that  it  is 
not  necessary  to  explicitly  state  so  in  the 
rule.  Given  the  newness  of  the  modeling 
requirement  and  the  rapid  evolution  of 
model  sophistication,  the  Finance  Board 
does  not  consider  the  validation 
requirement  as  clarified  here  to  be 
overly  burdensome. 

Section  932.6 — Operations  Risk. 

Operations  risk  is  the  risk  of  an 
unexpected  loss  residting  from  human 
error,  fi^ud,  unenforceability  of  legal 
contracts,  or  deficiencies  in  internal 
controls  or  information  systems.  As 
proposed,  §  932.6  provided  that  each 
Bank's  operations  risk  capital 
requirement  would  equal  30  percent  of 
the  sum  of  the  Bank's  credit  and  market 
risk  capital  requirements,  but  would 
have  allowed  a  Baidc  to  substitute  an 
alternative  methodology  for  calculating 
the  operations  risk  charge  if  such 
methodology  was  approved  by  the 
Finance  Board.  The  proposed  rule  also 
allowed  a  Bank,  with  Finance  Board 
approval,  to  reduce  the  operations  risk 
capital  requirement  by  obtaining 
insurance  to  cover  it  for  operations  risk. 
In  no  event,  however,  would  a  Bank 
have  been  permitted  to  reduce  its 
capital  charge  for  operations  risk  to  less 
than  10  percent  of  the  sum  of  its  credit 
and  market  risk  requirements. 

Almost  all  of  the  comments  received 
by  the  Finance  Board  addressed  the 
proposed  operations  risk  capital  charge. 
Commenters  generally  disagreed  with  at 
least  some  aspect  of  the  proposed 


requirement,  although  one  trade 
association  supported  the  proposal  as 
reasonable.  One  of  the  most  often  voiced 
comment  was  that  the  Finance  Board 
lacked  a  soimd  theoretical  basis  for 
linking  operations  risk  to  market  and 
credit  risk.  One  commenter  noted, 
however,  that  this  approach  had  some 
support  in  regulatory  circles.  A  niunber 
of  commenters  felt  that  a  charge  equal 
to  30  percent  of  the  market  and  credit 
risk  charges  was  too  onerous,  either  as 
a  percentage  or  in  absolute  terms.  A  few 
commenters  welcomed  the  flexibility 
afforded  by  proposed  §  932.6(b)  to  allow 
the  Banks  to  develop  alternative 
methods  of  measuring  the  operations 
risk  capital  charge.  A  substantial 
number  of  commenters  also  requested 
that  the  operations  risk  charge  be 
eliminated  from  the  capital  regulation 
altogether.  After  considering  all  of  the 
comments  received,  the  Finance  Board 
is  not  persuaded  that  the  operations  risk 
charge  should  be  eliminated  and  has 
decided  to  adopt  the  regidation  as 
proposed. 

In  the  proposed  rule,  the  Finance 
Board  stated  that  although  not  required 
by  the  GLB  Act,  the  operations  risk 
capital  charge  was  necessary  to  assure 
that  the  Banks  remained  adequately 
capitalized  and  able  to  operate  in  a  safe 
and  sound  manner.  The  Finance  Board 
noted  that  the  credit  and  market  risk 
capital  charges  in  the  proposed  rule 
were  not  meant  to  cover  unexpected 
losses  that  may  arise  from  operations 
failures,  and  that  a  separate  capital 
charge  was  needed  to  protect  the  Banks 
firom  such  losses.  See  65  FR  at  43420- 
21.  The  Finance  Board  continues  to 
believe  that  an  operations  risk  capital 
charge  is  a  necessary  part  of  any 
complete  emd  adequate  risk-based 
capital  regulation,  and  therefore,  that  it 
is  authorized  to  adopt  the  operations 
risk  capital  charge  in  fulfillment  of  its 
statutory  duties  to  assure  that  the  Banks 
"operate  in  a  financially  safe  and  sound 
manner"  and  "remain  adequately 
capitalized."  12  U.S.C.  1422a(a)(3)(A) 
and  (B),  1422b. 

Moreover,  in  proposing  the  operations 
risk  charge,  the  Finance  Board 
recognized  that  there  are  theoretical 
difficulties  in  measuring  operations  risk. 
As  a  number  of  commenters  pointed 
out,  the  Finance  Board  stated  in  the 
preamble  to  the  proposed  regulation 
that  there  was  "currently  no  generally 
accepted  methodology  for  measuring  the 
magnitude  of  operations  risk."  65  FR  at 
43429.  However,  in  acknowledging  a 
lack  of  consensus  concerning  a 
methodology  for  quantifying  operations 
risk,  the  Finance  Board  was  not  in  any 
way  conceding  that  difficulties  in 
measiuing  operations  risk  either 


lessened  the  potential  for  losses  from 
such  risks,  or  reduced  the  importance  of 
mandating  an  adequate  operations  risk 
capital  charge.  Fiuther,  while  many 
commenters  questioned  the  theoretical 
basis  for  the  operations  risk  charge, 
none  provided  alternative  empirical 
methods  or  analysis  for  quantifying 
operations  risk  or  assessing  an  adequate 
operations  risk  charge. 

Given  the  difficulties  in  measuring 
operations  risk,  the  Finance  Board 
proposed  to  use  the  same  approach  to 
operations  risk  as  that  provided  for 
Fannie  Mae  and  Freddie  Mac  by  statute. 
12  U.S.C.  4611(c)(2),  reasoning  Uiat 
Congress  considered  and  deemed 
reasonable  for  regulatory  piuposes  a 
linkage  between  an  operations  risk 
charge  and  credit  and  market  risk 
charges.  The  Finance  Board  continues  to 
believe  that  the  statutory  requirement 
established  for  the  other  housing  GSEs 
provides  a  reasonable  basis  for  assessing 
an  operations  risk  charge.  Further,  in 
allowing  a  Bank  to  reduce  its  operations 
risk  charge  by  providing  an  alternative 
method  for  calculating  the  operation 
risk  charge,  the  regulation  affords  the 
Banks  an  opportunify  to  demonstrate 
that  their  operations  are  less  risky  than 
the  other  housing  GSEs  or  that  their 
business  lines  present  little  operations 
risk,  and  thereby,  qualify  for  a  lower 
operations  risk  charge. 

One  of  the  housing  GSEs  criticized 
the  provision  of  the  proposed  rule  that 
would  allow  the  Banks  to  reduce  their 
operations  risk  charges,  stating  that  it 
would  significandy  reduce  a  Bank's 
capital.  Instead,  the  GSE  suggested  that 
the  Finance  Board  compare  the  Banks' 
operations  risks  to  those  of  leading 
financial  institutions  and  allow  for  a 
reduction  in  the  operations  risk  charge 
only  if  a  Bank  could  demonstrate  that  it 
exceeds  best  practices  with  regard  to 
controlling  such  risks.  In  response  to 
this  comment,  the  Finance  Board  wishes 
to  clarify  that  before  it  will  approve  an 
alternative  methodology  for  measiuing 
operations  risk  under  §  932.6Cb)  of  the 
final  rule,  it  will  expect  a  Bank  to 
demonstrate,  using  a  comprehensive, 
empirically-based  approach,  that  the 
alternative  methodology  adequately 
quantifies  the  Bank's  operations  risk. 
Any  analysis  would  have  to  take  into 
accoimt  the  complexity  of  a  particular 
Bank's  business  and  hedging  activities 
as  well  as  its  internal  controls,  in-house 
expertise  and  other  factors  that  relate  to 
operations  risks.  Similarly,  in  order  to 
receive  a  reduction  in  the  operations 
risk  charge  for  insurance,  the  Bank 
would  have  to  demonstrate  that  the 
insurance  covers  the  specific  risks  faced 
by  the  Bank  and  provide  a 
comprehensive  analysis  to  justify  the 
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reduction  in  the  operations  risk 
requirement  sought  by  the  Bank.  While 
the  Finance  Board  will  be  flexible  in  the 
types  of  approaches  that  it  is  willing  to 
consider  under  §  932.6(b),  it  expects 
rigorous  analysis  to  support  any  Bank 
claims  before  it  will  approve  a  reduced 
capital  charge  for  operations  risk,  and 
will  in  every  case  require  the  Banks  to 
hold  operations  risk  capital  equal  to  at 
least  ten  percent  of  credit  and  market 
risk.  Therefore,  the  Finance  Board 
believes  that  the  flexibility  provided  in 
932.6(b)  will  be  consistent  with 
achieving  sound  levels  of  capital  for  the 
Banks. 

A  few  commenters  also  criticized  the 
approach  proposed  in  §  932.6(b)  as  not 
being  flexible  enough  and  suggested  that 
that  the  regulation  should  allow  a  Bank 
to  decrease  its  operations  risk  charge  to 
zero,  where  justified.  They  believed  that 
the  ten  percent  minimum  charge  would 
create  a  disincentive  for  the  Banks  to 
insure  against  operations  risk  or  take 
added  steps  to  control  operations  risk. 
However,  in  general,  a  business  can  not 
realistically  expect  to  identify  or 
eliminate  all  potential  losses  from 
computer  "glitches,"  human  error, 
fraud,  natiiral  disasters  or  other  similar 
tinfbreseen,  and  in  many  cases, 
uncontrollable  events.  Nor  does  it 
appear  possible  to  insure  against  events 
that  may  arise  as  part  of  new 
technology,  new  business  processes  or 
that  otherwise  may  not  be  identified  at 
any  point  in  time.  Thus,  the  Finance 
Board  believes  that  it  would  be 
unrealistic,  and  in  the  long-run  unsafe, 
to  remove  the  minimum  operations  risk 
charge  contained  in  the  rule.  Further, 
the  Finance  Board  believes  that  the  ten- 
percent  floor  is  in  keeping  with  its 
conservative  approach  to  assessing 
capital  charges. 

A  substantial  number  of  commenters 
felt  that  the  operations  risk  charge  was 
too  high  and  should  be  reduced  or 
eliminated.  A  niunber  of  commenters 
urged  the  Finance  Board  to  delete  the 
operations  risk  charge  and  instead,  to 
rely  on  its  supervisory  oversight  to 
protect  the  Bank  System  against  this 
risk.  While  supervision  is  an  important 
component  of  any  regulatory  system,  the 
changes  mandated  by  the  GLB  Act 
require  a  Bank  to  hold  capital  against 
the  losses  from  the  risks  that  it  faces. 
This  assures  that  the  enterprise,  i.e.,  the 
Bank  System,  and  not  taxpayers 
generally,  will  bear  the  risk  associated 
with  the  Banks'  activities  and 
operations.  Thus,  consistent  with  this 
goal  of  the  GLB  Act,  the  Finance  Board  . 
believes  that  p>ennanent  capital  shoidd 
be  held  by  a  Bank  against  potential 
losses  arising  from  operations  risk,  and 
that  the  Finance  Board  should  not  rely 


solely  on  a  supervisory  approach  to 
guard  against  such  losses. 

hi  support  of  their  requests  for  a 
reduced  operations  risk  capital  charge, 
some  Banks  also  cited  a  study  done  by 
one  of  thefr  consultants  that  estimated 
an  operations  risk  capital  charge  at 
about  ten  percent  of  credit  and  market 
risk  (Study).  The  Study  relied  on  loss 
estimates  bom  a  small  number  of 
publicly  acknowledged  operations  risk 
faihues  and  made  some  broad 
assumptions  about  the  Banks' 
operations.  The  Finance  Board  has 
reviewed  the  Study,  which  is  a  useful 
initial  attempt  to  measure  the  Banks' 
operations  risk.  However,  while 
recognizing  the  time  constraints  imder 
which  the  Study  was  completed  and  the 
inherent  difficulties  of  measuring 
operations  risk,  the  Finance  Board  finds 
that  the  Study  is  not  comprehensive,  or 
more  specifically,  that  the  data  used  is 
incomplete  and  many  of  the 
assiunptions  made  were  not  adequately 
supported  by  empirical  evidence.  Thus, 
the  Finance  Board  does  not  believe  that 
the  results  of  the  Study  provide  a 
sufficient  basis  for  changing  the 
proposed  rule. 

i^ong  similar  lines,  some  commenters 
argued  that  the  proposed  capital  charge 
was  too  onerous  given  the  Banks' 
historical  lack  of  losses  from  operational 
problems.  However,  without  having  to 
address  the  accuracy  of  such  views,  it  is 
clear  that  the  Banks  recently  have 
received  additional  investment 
authority  and  are  entering  into  new 
business  areas.  See,  e.g.,  65  FR  43969 
(July  17,  2000)  (adopting  rules 
governing  acqiiired  member  asset 
program),  65  FR  44414  (July  18.  2000) 
(adopting  rules  expanding  eligible 
collateral  to  support  advances  and 
procedures  for  approval  of  new  business 
activities).  While  these  new  activities 
may  not  present  new  or  unique  credit  or 
market  risks,  they  are  likely  to  result  in 
changes  in  existing  business  and 
hedging  operations  and  in  the 
development  of  new  or  more  complex 
operational  processes.  The  Finance 
Board  believes  that  the  likelihood  of 
such  changes  further  supports  the 
conservative  approach  embodied  in  the 
operations  risk  capital  charge  as 
adopted.  Moreover,  as  with  all  aspects 
of  the  capital  regulation,  the  Finance 
Board  is  willing  to  consider  changes  to 
the  operations  risk  capital  requirements 
if  it  is  presented  with  sufficient 
evidence  to  justify  such  amendments. 

Section  932.7 — Reporting  Requirements 

Section  932.7  of  the  proposed  rule 
would  have  required  each  Bank  to 
report  to  the  Finance  Board  by  the  15th 
day  of  each  month  its  risk-based  capital 


requirement  by  component  amounts, 
and  its  actual  total  capital  amoimt  and 
permanent  capital  amount.  These 
reported  values  would  have  been 
calculated  as  of  the  last  day  of  the 
preceding  month.  In  the  proposed  rule, 
the  Finance  Board  also  reserved  the 
right  to  require  the  Banks  to  report  this 
information  more  frequently.  Comments 
received  on  the  reporting  requirement 
indicated  that  commenters  foimd 
reporting  capital  requirements  by  the 
15th  day  of  each  month  to  be 
imrealistic.  Most  commenters  suggested 
that  a  reporting  date  later  in  the  month 
would  be  more  practical'  Several 
commenters  recommended  eliminating 
the  requirement,  but  said  that  if  the 
Finance  Board  retained  the  requirement, 
it  should  be  moved  to  the  final  calendar 
day  of  the  month.  One  commenter 
recommended  moving  the  reporting 
requirement  to  the  20th  of  the  month. 
"The  Finance  Board  believes  that  it  is 
important  to  monitor  the  capital 
requirements  of  the  Banks  to  ensure  that 
they  remain  in  compliance  with  the 
requirements  and  to  identify  any 
potential  situation's  that  may  require 
remedial  action^  'out  recognizes  that 
sufficient  time  must  be  provided  if  the 
reported  information  is  to  be  accurate. 
As  a  result,  the  Finance  Board  has 
retained  the  reporting  requirement  in 
the  final  rule,  but  has  changed  the 
reporting  date  from  the  15th  day  of  the 
month  to  the  15th  business  day  of  the 
month  providing  more  time  for  the 
Banks  to  prepare  their  capital 
calculations.  Currently,  the  Banks  report 
diu^tion  of  equity  and  market  value  of 
equity  calculations  for  the  previous 
month  to  the  Finance  Board  on  the  15th 
business  day  of  each  month.  The  change 
in  the  reporting  date  in  the  final  rule  to 
the  15th  business  day  would  add 
approximately  five  days  providing  more 
time  for  the  Banks  to  prepare  their 
calculations  and  would  be  in 
conformance  with  current  reporting 
requirements  for  the  Banks  for  market 
risk  measiues.  Except  for  the  change  in 
the  reporting  date,  the  Finance  Board  is 
adopting  §932.7  as  proposed. 

Section  932.8 — hdinimum  liquidity 
requirements 

As  proposed,  §  932.8  would  require 
each  Bank  to  hold  contingency 
liquidity  ^^  in  an  amoimt  sufficient  to 


2*  Contingency  liquidity,  as  defined  in  the 
Finance  Board  regulations,  means  the  sources  of 
cash  a  Bank  may  use  to  meet  its  operational 
requirements  when  its  access  to  the  capital  markets 
is  impeded,  and  includes:  (1)  marketable  assets 
with  a  maturity  of  one  year  or  less,  (2)  self- 
liquidating  assets  with  a  maturity  of  seven  days  or 
less;  (3)  assets  that  are  generally  accepted  as 
collateral  in  the  repurchase  agreement  market:  and 
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enable  it  to  cover  its  liquidity  risk, 
assuming  a  period  of  not  less  than  five 
business  days  of  inability  to  borrow  in 
the  capital  markets.  This  requirement  is 
in  addition  to  meeting  the  deposit 
liquidity  requirements  contained  in 
§  965.3  of  the  Finance  Board's 
regulations.  12  CFR  965.3.  Proposed 
§  932.8  also  specifically  stated  that  an 
asset  that  has  been  pledged  under  a 
repurchase  agreement  cannot  be  used  to 
satisfy  the  contingency  liquidity 
requirement.  As  discussed  below,  the 
Finance  Board  received  several 
comments  on  proposed  §  932.8,  but  did 
not  alter  the  proposed  provision  in 
response.  The  Finance  Board  is, 
therefore,  adopting  §  932.8  as  proposed. 

Generally,  commenters  indicated  that 
because  there  are  already  regulations 
that  require  each  Bank  to  develop  a 
liquidity  policy,  additional  liquidity 
requirements  are  not  necessary.  One 
commenter  indicated  that  if  the  Finance 
Board  determines  to  have  additional 
liquidity  requirements,  such  a 
regulation  should  be  postponed  imtil 
after  the  capital  regulation  is  finalized. 
Another  conunenter  stated  that  if  the 
hquidity  regulation  is  adopted,  then  the 
Finance  Board  should  provide  guidance 
on  how  to  measure  compliance  with  the 
regulation,  hi  this  regard,  the  Finance 
Board  believes  that  the  analytical 
framework  on  liquidity  measurement 
and  management  specified  in  the  1992 
Basle  paper  serves  as  a  useful  guide  in 
the  measurement  of  contingency 
Liquidity.  See  "A  Framework  for 
Measuring  and  Managing  Liquidity," 
Basle  Committee  on  BanJdng 
Supervision  (September  1992). 

Another  commenter  believed  that  the 
proposed  §  932.8  requirement  would  not 
be  sufficient  to  avoid  the  risk  that  a 
Bank's  operations  would  be  disrupted 
during  a  significant  financial  crisis  and 
recommended  that  to  adhere  to  the 
Basle  Accord  Capital  Standards,  the 
Bank  should  hold  sufficient  capital 
against  liquidity  risk  to  withstand  a 
period  of  one-to-three  months'  inability 
to  access  debt  markets.  The  contingency 
liquidity  requirement  set  forth  in  §  932.8 
is  not  intended  to  fully  resolve  a 
situation  where  the  Bank  System's 
access  to  the  capital  markets  is 
effectively  limited  for  a  period  of  time 
extended  more  than  a  few  days.  See  65 
FR  at  43430-31.  Furthermore,  neither 
the  Basle  Committee  nor  the  banking 
regulators  in  the  U.S.  have  indicated 
any  desire  to  propose  risk-based  capital 
standards  for  liquidity  risk.  Therefore, 


the  Finance  Board  has  decided  not  to 
require  a  specific  liquidity  risk  capital 
for  the  Banks,  as  suggested  by  the 
commenter. 

The  Banks  currently  operate  imder 
two  general  liquidity  requirements,  both 
of  which  are  easily  met  by  the  Banks. 
Under  §  965.3  of  the  Finance  Board 
rules,  which  implements  12  U.S.C. 
1431(g),  the  Baidcs  must  maintain 
investments  in  obligations  of  the  United 
States,  deposits  in  banks  or  trusts,  or 
advances  to  members  that  mature  in  5 
years  or  less  in  an  amoimt  equal  to  the 
total  deposits  received  from  its 
members.  In  addition,  the  Banks  must 
meet  a  liquidity  requirement  set  forth  in 
the  FMP  that  requires  each  Bank  to 
maintain  a  daily  average  liquidity  level 
each  month  in  an  amount  not  less  than 
20  percent  of  the  sum  of  the  Bank's 
daily  average  demand  and  overnight 
deposits  and  other  overnight  borrowings 
during  the  month,  plus  10  percent  of  the 
sum  of  the  Bank's  daily  average  term 
deposits,  COs,  and  other  borrowings 
that  mature  within  one  year.  See  FTMP 
section  III.C.  In  addition  to  these 
specific  requirements,  each  Bank  also 
must  set  standards  in  its  risk 
management  policy  for  day-to-day 
operational  hquidity  29  and  contingency 
liquidity  needs  that  enumerate  the 
specific  types  of  investments  to  be  held 
for  such  liquidity  needs  and  establish 
the  methodology  to  be  used  for 
determining  the  Bank's  operational  and 
contingency  liquidity  needs.  12  CFR 
917.3(b)(3)(iii). 

Neither  of  the  existing  liquidity 
requirements  is  structured  to  meet  the 
Bank's  liquidity  needs  should  their 
access  to  the  capital  markets  be  limited 
in  the  short  term  for  any  reason.  The 
requirement  adopted  in  §  932.8  is  meant 
to  address  principally  events  that  may 
temporarily  disrupt  a  Bank's  access  to 
credit  markets.  It  may  be  viewed  as 
conservative  when  examined  in  the 
context  of  events  which  could  impair 
the  normal  operations  of  the  Office  of 
Finance  (OF).  The  likelihood  that  there 
would  be  no  access  to  the  capital 
markets  for  as  long  as  five  business  days 
is  extremely  remote,  given  OF's 
contingency  plans  to  be  back  in 
operation  within  the  same  business  day 
following  a  disaster.  The  OF 
contingency  plans  include  back-up 
power  sources  and  two  back-up 
facilities,  plus  procedures  to  back-up 
their  databases  at  both  their  main 
location  as  well  as  the  primary 


(4)  irrevocable  lines  of  credit  from  tinancial 
institutions  rated  not  lower  than  the  second  highest 
credit  rating  category  by  a  credit  rating  organization 
regarded  as  a  NRSRO  by  the  Securities  and 
Exchange  Commission.  12  CFR  917.1. 


2«  Operational  liquidity,  as  defined  in  the  Finance 
Board's  regulations,  means  sources  of  cash  from 
both  a  Bank's  ongoing  access  to  the  capita]  markets 
and  its  holdings  uf  liquid  asset.s  to  meet  operational 
requirements  in  a  Bank's  normal  course  of  business. 
12  CFR  917.1. 


alternative  site.  A  back-up  data  tape 
from  OF's  main  location  is  sent  and 
stored  off-site  on  a  daily  basis. 

Rating  agencies  also  consider 
adequate  liquidity  an  important 
component  in  a  financial  institution's 
rating.  Liquid  investments  held  by  the 
Banks  are  stated  by  Moody's  as  one  of 
the  reasons  behind  the  triple-A  rating 
for  the  Banks. 3"  Thus,  the  Finance 
Board  believes  that  the  contingency 
liquidity  requirement  set  forth  in  §  932.8 
is  important  to  maintaining  a  souud 
credit  rating  for  the  Banks  and  assuring 
continued  safe  and  sound  operation  of 
the  Bank  System  and  access  to  the 
capital  markets. 

hi  the  SUPPUEMENTARY  INFORMATKM 
section  of  the  proposed  rule,  the 
Finance  Board  asked  for  comment  on 
whether  the  rule  should  address  the 
issue  of  operational  liquidity,  and  if  so, 
how  it  should  do  so.  One  commenter 
specifically  addressed  the  question 
posed  in  the  SUPPLEMENTARY 
INFORMATION  section  of  the  proposed 
rule.  The  commenter  stated  that  each 
Bank  should  estabUsh  its  own 
operational  liquidity  poUcy  and  that  the 
Finance  Board  shoidd  not  specify  a 
specific  requirement.  After  further 
consideration,  the  Finance  Board 
believes  that  the  requirements  in  §  917.3 
and  §  965.3  of  the  Finance  Board's 
regulations  sufficiently  cover 
operational  liquidity  and  will  not 
address  it  further  in  its  regulations  at 
this  time.  12  CFR  917.3,  965.3. 

Section  932.9— Limits  on  Unsecured 
Extensions  of  Credit 

Section  932.9  of  the  proposed  rule 
established  maximum  capital  exposure 
limits  for  unsecured  extensions  of  credit 
by  a  Bank  to  a  single  counterparty  or  to 
affiliated  counterparties  and  reporting 
requirements  for  total  unsecured  credit 
exposures  and  total  secured  and 
unsecured  credit  exposures  to  single 
counterparties  and  affiliated 
counterparties  that  exceed  certain 
thresholds. 

The  proposed  rule  provided  that 
unsecured  credit  exposure  by  a  Bank  to 
a  single  counterparty  that  would  arise 
fitim  authorized  Bank  investments  or 
hedging  transactions  must  not  exceed 
the  maximum  capital  exposure  percent 
limit  applicable  to  such  counterparty,  as 
set  forth  in  Table  4  of  the  proposed  rule, 
multiphed  by  the  lesser  of:  (i)  the  Bank's 
total  capital;  or  (ii)  the  counterparty's 
Tier  1  capital,  or  total  capital  if 
information  on  Tier  1  capital  is  not 
available.  The  maximum  capital 


™  "Moody's  Investor  Service.  Global  Credit 
Research,  Moody's  Credit  Opinions — Financial 
Institutions".  (June  1999). 
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exposiire  percent  limits  applicable  to 
specific  counterparties  in  Table  4 
ranged  firom  a  high  of  15  percent,  for 
coimterparties  with  the  highest 
investment  grade  rating,  to  a  low  of  one 
percent  for  counterparties  with  a  below 
investment  grade  rating. 

The  proposed  rule  also  provided  that 
where  a  counterparty  has  received 
different  credit  ratings  for  its 
transactions  with  short-term  and  long- 
term  matuihties:  (i)  the  higher  credit 
rating  shall  apply  for  purposes  of 
determining  the  allowable  maximum 
capital  exposiue  limit  imder  Table  4 
applicable  to  the  total  amount  of 
unsecured  credit  extended  by  the  Bank 
to  such  counterparty;  and  (ii)  the  lower 
credit  rating  shall  apply  for  purposes  of 
determining  the  allowable  maximum 
capital  exposure  limit  under  Table  4 
applicable  to  the  amount  of  unsecured 
credit  extended  by  the  Bank  to  such 
coimterparty  for  the  transactions  with 
maturities  governed  by  that  rating.  The 
proposed  rule  also  provided  that  if  a 
counterparty  is  placed  on  a  credit  watch 
for  a  potential  downgrade  by  an  NRSRO, 
the  Bank  would  use  the  credit  rating 
from  that  NRSRO  at  the  next  lower 
grade.  The  proposed  rule  also  required 
that  the  tot^l  amoiuit  of  imsec\u«d 
extensions  of  credit  by  a  Bank  to  all 
affiliated  coimterparties  may  not 
exceed:  (i)  the  maximum  capital 
exposiue  limit  applicable  under  Table  4 
based  on  the  highest  credit  rating  of  the 
affiliated  coimterparties;  (ii)  multiplied 
by  the  lesser  of:  (A)  the  Bank's  total 
capital;  or  (B)  the  combined  Tier  1 
capital,  or  total  capital  if  information  on 
Tier  1  capital  is  not  available,  of  all  of 
the  affiliated  counterparties. 

The  prtiposed  rule  required  that  the 
Banks  report  monthly  to  the  Finance 
Board  the  amount  of  the  Bank's  total 
secured  and  unsecured  credit  exposures 
to  any  single  counterparty  or  group  of 
affiliated  counterparties  that  exceeds  5 
percent  of  the  Bank's  total  assets. 

The  principal  change  made  by  the 
Finance  Board  in  the  final  rule  refined 
the  calculation  of  the  maximum 
allowable  credit  exposure  to  a 
counterparty.  The  proposed  rule 
required  that  the  determination  be  made 
on  the  basis  of  the  counterparty's  Tier 
1  capital,  or  if  Tier  1  capital  is  not 
available,  total  capital  (as  defined  by  the 
counterparty's  principal  regulator).  The 
final  rule  adds  another  option  in 
situations  where  Tier  1  capital  and 
regulatory  capital  are  not  available  and 
allows  a  Bank  to  use  in  these  cases  some 
comparable  measure  identified  by  the 
Bank.  This  was  added  in  recognition 
that  there  may  be  unregulated 
counterparties  that  don't  have 
regulatory  capital  (because  they  do  not 


have  a  principal  regulator)  and  allows  a 
Bank  to  use  some  other  comparable 
measurement  such  as  equity,  owners 
equity,  or  net  worth. 

Most  of  the  commenters  that 
addressed  this  section  of  the  proposed 
rule  opposed  the  implementation  of 
unsecured  credit  limits.  One  commenter 
indicated  that  the  limits  are  tolerable, 
but  not  necessary.  Others  commented 
that  this  section  is  not  pertinent  to  the 
restructuring  of  Bank  capital  and 
therefore  should  be  eliminated  from  the 
final  rule,  and  one  indicated  a  belief 
that  limits  on  unsecured  extensions  of 
credit  should  be  established  by  each 
Bank's  board  of  directors,  subject  to 
review  by  the  Finance  Board  during  the 
examination  process. 

The  Finance  Board  has  long 
maintained  limits  on  unsecured 
extensions  of  credit,  which  currently  are 
contained  in  the  FMP,  and  other 
financial  institution  regulatory  agencies 
also  limit  the  amount  of  credit  that  can 
be  extended  to  one  borrower.  As 
explained  in  the  proposed  rule, 
concentrations  of  unsecured  credit  by  a 
Bank  with  a  limited  number  of 
counterparties  or  group  of  affiliated 
counterparties  raise  safety  and 
soundness  concerns  because  unsecured 
credit  extensions  are  more  likely  to 
result  in  limited  recoveries  in  the  event 
of  default  that  secured  extensions  of 
credit.  Significant  credit  exposures  to  a 
few  counterparties  increase  the 
probability  that  a  Bank  may  experience 
a  catastrophic  loss  in  the  even  of  default 
by  one  of  the  counterparties.  In  contrast, 
holding  small  credit  exposures  in  a  large 
number  of  counterparties  reduces  the 
probability  of  a  catastrophic  loss  to  a 
Bank. 

Concentrations  of  credit  by  multiple 
Banks  in  a  few  counterparties  also  may 
raise  safety  and  soundness  concerns  at 
the  Bank  System  level.  It  is  conceivable 
that  some  counterparties  spread  their 
exposure  among  several  Banks,  which 
may  result  in  large  aggregate  credit 
exposures  for  the  Bank  System.  Such 
exposures  raise  concerns  regarding  the 
liquidity  of  such  debt  in  the  event  of 
adverse  information  regarding  a 
counterparty. 

Because  the  risk-based  capital 
requirement  does  not  take  into  account 
the  increase  in  credit  risk  associated 
with  concentrations  of  credit  exposures, 
the  Finance  Board  believes  it  is 
necessary,  for  safety  and  soundness 
reasons,  to  impose  separate  limits  on 
unsecured  credit  exposures  of  a  Bank  to 
single  counterparties  and  to  affiliated 
counterparties.  The  Finance  Board  also 
believes  that  the  limits  established  in 
this  rule  are  appropriate  in  order  to 
limit  Bank  System  exposure  to  a 


counterparty  or  group  of  affiliated 
counterparties.  The  Finance  Board  is 
not  imposing  System-wide  limits  due  to 
the  operational  difficulties  in  tracking 
and  allocating  exposure  and  thus  feels 
that  the  limits  applied  to  individual 
Banks  must  be  low  enough  to  limit 
System  exposure.  The  Finance  Board 
may  solicit  additional  comments 
regarding  the  appropriateness  of  the 
limits  in  a  future  rulemaking  and  may 
consider  revising  them  at  that  time. 

G.  Part  933— Bank  Capital  Structure 
Plans 

Submission  of  Plans.  Section  933.1(a) 
of  the  proposed  rule  would  have 
required  the  board  of  directors  of  each 
Bank  to  submit  to  the  Finance  Board 
within  270  days  after  the  date  of 
publication  of  the  final  rule  a  capital 
plan  that  complies  with  part  931  and 
that,  when  in  effect,  would  provide  the 
Bank  with  sufficient  total  and 
permanent  capital  to  meet  the  minimum 
regulatory  capital  requirements 
established  by  part  932.  The  proposed 
rule  also  would  have  allowed  the 
Finance  Board  to  approve  a  reasonable 
extension  of  the  270-day  period  upon  a 
demonstration  of  good  cause.  As  set 
forth  in  the  GLB  Act,  the  proposal 
would  have  required  a  Bank  to  receive 
Finance  Board  approval  prior  to 
implementing  its  capital  plan  or  any 
subsequent  amendment  to  the  plan. 

Proposed  §  933.1(b)  also  stated  that  if 
a  Bank,  for  any  reason,  were  to  fail  to 
submit  a  capital  plan  to  the  Finance 
Board  withhi  the  270-day  period, 
including  any  Finance  Board  approved 
extension,  the  Finance  Board  would  be 
authorized  to  establish  a  capital  plan  for 
that  Bank,  and  the  Finance  Board  also 
would  have  the  discretion  to  take  any 
enforcement  action  against  the  Bank,  its 
directors,  or  its  executive  officers 
authorized  by  section  2B(a)  of  the  Bank 
Act,  12  U.S.C.  1422b(a),  or  to  merge  the 
Bank  in  accordance  with  section  26  of 
the  Bank  Act,  12  U.S.C.  1446,  into 
cmother  Bank  that  has  submitted  a 
capital  plan. 

The  Finance  Board  is  adopting 
§  933.1(a)  and  (b)  without  any  material 
changes,  though  it  has  added  a  new 
§  933.1(c),  which  deals  with  Finance 
Board  consideration  of  the  capital  plans. 
Section  933.1(c)  provides  that  upon 
receipt  of  a  capital  plan  from  a  Bank,  the 
Finance  Board  may  return  the  plan  to 
the  Bank  if  it  does  not  comply  with 
section  6  of  the  Bank  Act  or  with  any 
regulatory  requirement,  or  if  it  is 
incomplete  or  materially  deficient  in 
any  other  respect,  ff  the  Finance  Board 
accepts  a  plan  for  review,  it  still  may 
require  the  Bank  to  submit  additional 
information,  as  needed  to  review  the 
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plan,  or  to  amend  the  plan,  as  necessary 
to  comply  with  the  statute  or 
regulations.  The  final  rule  also  provides 
that  the  Finance  Board  may  approve  the 
capital  plan  conditionally,  i.e.,  the 
approval  is  contingent  upon  the  Bank 
complying  with  certain  conditions 
stated  in  the  approval  resolution  from 
the  Finance  Board.  It  is  well  established 
that  an  agency's  authority  to  deny  a 
regulatory  submission  includes  the 
authority  to  approve  an  application 
subject  to  certain  conditions,  which  the 
Finance  Board  will  do  as  circumstances 
dictate.  The  final  rule  further  provides 
that  the  Finance  Board  may  require  that 
the  capital  plans  for  all  twelve  Banks 
take  effect  on  the  same  date.  This  issue 
was  raised  by  several  commenters,  who 
contended  that  the  joint-and-several 
liability  of  the  Banks  on  their 
consolidated  obligations  may  require 
that  the  individual  Banks  not  operate 
under  materially  different  capital 
structures,  as  such  an  arrangement 
could  result  in  some  Banks  bearing  a 
portion  of  the  risks  created  by  the  other 
Banks.  The  Finance  Board  believes  that 
the  concern  expressed  by  the 
commenters  merits  some  consideration 
and  has  addressed  the  issue  by  reserving 
to  itself  the  right  to  set  a  uifiform 
effective  date  for  the  capital  plans  of  all 
of  the  Banks.  The  Finance  Board  will 
decide  whether  to  do  so  after  reviewing 
the  plans  submitted  by  the  Banks,  and 
is  not  prepared  to  mandate  in  the  final 
rule  that  all  of  the  plans  must  take  effect 
on  the  same  date.  Most  of  the  comments 
on  §  933.1  dealt  with  timeframes  for 
review  of  capital  plans,  and  the 
"commonality"  of  plans.  Two  Bank 
commenters  suggested  that  the  final  rule 
impose  a  time  limit  for  Finance  Board 
review  of  the  plans,  while  another  Bank 
recommended  a  procedure  and 
timeframe  for  addressing  capital  plan 
amendments.  Other  commenters 
suggested  an  expedited  review  process, 
or  possibly  pre-approval,  for  certain 
types  of  amendments  to  the  capital  plan 
during  the  initial  implementation 
period  and  reconunended  that  the  rule 
require  each  Bank  to  include  in  its  plan 
provisions  to  address  simply  and 
quickly  any  unintended  consequences 
that  may  arise  as  the  Banks  implement 
their  capital  plans. 

Many  commenters  suggested,  to 
assure  safety  and  soundness, 
coordination  of  the  System  as  a  whole 
and  an  appropriate  degree  of 
commonality  among  plans,  that  the 
Finance  Board  approve  all  of  the  Banks' 
capital  plans  at  the  same  time  or  not 
approve  any  one  plan  until  it  has 
received  plans  from  all  of  the  Banks. 
Conunonality  was  a  common  theme 


among  commenters,  who  sought 
coordLaation  of  the  final  capital  plans 
across  the  Bank  System  to  avoid  a 
potentially  destabilizing  competition 
and  arbitrage  of  membership  and  to 
preserve  the  cooperative  nature  of  the 
Bank  System.  The  Finance  Board 
intends  to  assess  the  issue  of 
commonality  as  part  of  the  approval 
process,  and  will  consider,  for  example, 
differences  between  the  plans  on 
matters  such  as  the  minimum 
investment,  including  both  membership 
and  activity-based  stock  purchase 
requirements,  dividend  policy,  and 
voting  preferences.  It  is  only  by  making 
such  comparisons  that  the  Finance 
Board  will  be  able  to  assess  accurately 
the  possibility  that  the  differences 
among  the  plans  might  encourage 
members  of  one  Bank  to  relocate  to 
another  Bank  in  order  to  benefit  from 
what  they  perceive  to  be  a  more 
advantageous  Bank  capital  structure. 

The  Finance  Board  has  not  imposed 
any  time  limits  for  its  review  of  tfie 
individual  capital  plans.  Though  the 
Congress  spoke  precisely  to  when  the 
Finance  Board  must  promulgate  the 
final  rule  and  when  the  Banks  must 
submit  their  capital  plans  for  review,  it 
was  silent  on  the  issue  of  Finance  Board 
review  of  the  individual  plans.  Given 
that  silence,  and  the  possible  variables 
that  could  affect  the  Finance  Board's 
review  of  each  plan,  the  Finance  Board 
is  not  prepared  to  establish  time  periods 
in  the  final  rule  within  which  it  must 
act  on  the  capital  plans.  The  length  of 
time  that  it  will  take  the  Finance  Board 
to  review  each  capital  plan  will  depend 
on  a  number  of  factors,  including  the 
quality  of  the  initial  submission,  the 
timing  of  the  submissions,  and  the 
approval  of  certain  models  to  be  used  by 
the  Banks  on  which  capital  plan 
approvals  are  contingent.  For  all  of 
those  reasons,  and  with  so  many 
unknown  factors,  the  Finance  Board 
does  not  believe  that  it  is  in  the  best 
interest  of  the  agency  or  the  Banks  to 
establish  a  time  limit  for  Finance  Board 
review  of  the  plans.  Nonetheless,  the 
Finance  Board  is  committed  to 
reviewing  each  plan  in  as  expeditious  a 
manner  as  is  possible  and  encourages 
the  Banks  to  communicate  with  the 
Finance  Board  as  issues  arise  during  the 
development  of  their  capital  plans.  The 
Finance  Board  believes  such 
communication  during  the  development 
of  the  plans  can  aid  immeasurably  in 
eliminating  potential  problems  that 
might  otherwise  delay  the  Finance 
Board's  consideration  of  the  capital 
plans.  That  approach  will  ensure  that 
the  Finance  Board  has  the  opportunity 
to  fully  and  completely  review  each 


Bank's  capital  plan  and  to  deal  with 
unforeseen  issues  that  may  arise  during 
the  review  period  without  imperiling 
the  quality  of  its  review. 

Contents  of  Plans.  Section  933.2  of 
the  proposed  rule  would  have 
implemented  the  GLB  Act  provisions 
regarding  the  contents  of  capital  plans 
by  requiring  each  Bank's  capital  plan  to 
address,  at  a  minimum,  the  classes  of 
capital  stock,  capital  stock  issuance, 
membership  investment  or  fee  structure, 
transfer  of  capital  stock,  termination  of 
membership,  independent  review  of  the 
capital  plan,  and  implementation  of  the 
plan.  The  Finance  Board  received 
relatively  few  comments  on  this 
provision.  Among  those  parties 
conunenting,  one  Bank  contended  that 
the  GLB  Act  requirement  that  memoers 
promptly  comply  with  any  amendments 
to  the  minimum  investment  would 
constitute  an  "unlimited  capital  call"  on 
the  assets  of  the  members  should  the 
financial  condition  of  the  Bank 
deteriorate.  Other  commenters 
recommended  that  the  final  rule  require 
each  Bank  to  submit  the  capital  plans  to 
its  members  for  their  approval  prior  to 
submitting  the  plan  to  the  Finance 
Board,  and  that  the  plans  themselves  be 
subject  to  public  comment.  Most  of  the 
revisions  made  in  the  final  rule  have 
been  added  in  order  to  conform  §  933.2 
to  the  revisions  that  have  been  made  to 
part  931  of  the  final  rule.  The  most 
significant  change  to  §  933.2  is  the 
inclusion  of  §  933.2(a),  which  relates  to 
the  minimum  investment  that  each 
Bank  must  establish  for  its  members. 
Generally  speaking,  those  changes 
reflect  the  amendments  made  to  §  931.3 
of  the  final  rule,  which  added  the 
minimum  investment  provisions  to  part 
931  and  which  have  been  described 
previously.  The  final  rule  provides  that 
each  Bank's  capital  plan  must  require 
each  member  to  purchase  and  maintain 
a  minimum  investment  in  the  capital 
stock  of  the  Bank  in  accordance  with 
§  931.3,  and  must  prescribe  the  manner 
in  which  the  minimum  investment  is  to 
be  calculated.  The  capital  plan  must 
require  each  member  to  maintain  its 
minimum  investment  in  the  Bank's 
stock  for  as  long  as  it  remains  a  member 
and,  with  regard  to  Bank  stock 
purchased  to  support  an  advance  or 
other  business  activity,  for  as  long  as  the 
advance  or  business  activity  remains 
outstanding. 

The  finaTrule  also  requires  the  capital 
plan  to  specify  the  amount  and  class  (or 
classes)  of  Bank  stock  that  an  institution 
is  required  to  own  in  order  to  become 
and  remain  a  member  of  the  Bank,  as 
well  as  the  amount  and  class  (or  classes) 
that  a  member  must  own  in  order  to 
obtain  advances  &t>m,  or  to  engage  in 
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other  business  transactions  with,  the 
Bank.  If  a  Bank  issues  both  Class  A  and 
Class  B  stock  and  the  board  of  directors 
of  that  Bank  authorizes  the  members  to 
satisfy  their  minimum  investment 
through  the  purchase  of  some 
combination  of  Class  A  and  Class  B 
stock,  the  capital  plan  must  specify 
what  combinations  of  stock  are 
authorized.  If  the  Bank  were  to 
authorize  only  one  combination  of  Class 
A  and  Class  B  stock  for  the  members  to 
purchase,  the  members  would  be 
limited  to  whatever  combination  had 
been  approved  by  the  Bank's  board  of 
directors.  Consistent  with  part  931,  as 
well  as  with  the  GLB  Act,  §  933.2(a)(3) 
of  the  final  rule  provides  the  Banks  with 
seve^  alternatives  for  structuring  their 
minimum  investment.  Thus,  a  capital 
plan  may  establish  a  minimum 
investment  that  is  calculated  as  a 
percentage  of  the  total  assets  of  the 
member,  as  a  percentage  of  the  advances 
outstanding  to  the  member,  as  a 
percentage  of  the  other  business 
activities  conducted  with  the  member, 
on  any  other  basis  approved  by  the 
Finance  Board,  or  on  any  combination 
of  the  above.  This  affords  each  Bank  the 
latitude  to  tailor  its  minimum 
investment  to  the  needs  of  its  members, 
and  recognizes  that  each  Bank  may  have 
a  different  operating  philosophy  and 
may  wish,  for  example,  to  establish 
relatively  lower  activity-based  stock 
purchase  requirements  and  relatively 
higher  membership  stock  purchase 
requirements,  or  vice  versa.  However  a 
Bank  decides  to  structure  its  minimum 
investment,  the  final  rule  requires  that 
the  minimum  investment  be  set  at  such 
a  level  as  to  provide  sufficient  capital 
for  the  Bank  to  comply  with  its 
fninimiim  capital  requirements,  as 
specified  in  part  932.  The  final  rule  also 
requires  the  plan  to  require  the  board  of 
directors  of  the  Bank  to  monitor  and,  as 
necessary,  to  adpist,  the  minimum 
investment  to  ensure  that  the  stock  that 
the  members  are  required  to  purchase 
remains  sufficient  to  allow  the  Bank  to 
comply  with  its  minimum  capital 
requirements.  The  final  rule  further 
provides  that  the  plan  shall  require  each 
member  to  comply  with  any  such 
adjusted  minimum  investment,  but  may 
permit  a  member  a  reasonable  period  of 
time  within  which  to  come  into 
compliance  with  the  adjusted  minimum 
investment.  The  final  rule  expressly 
provides  that  a  Bank  may  permit  a 
member  to  comply  with  an  adjusted 
minimum  investment  by  reducing  its 
outstanding  business  with  the  Bank  to  a 
level  that  would  be  fully  supported  by 
its  existing  investment  in  the  stock  of 
the  Bank. 


A  number  of  commenters  criticized 
the  provision  in  the  proposed  rule  that 
would  have  required  members  to 
"comply  promptly"  with  any 
adjustment  to  the  minimum  investment 
required  under  the  capital  plan  for  a 
Bank.  The  principal  objection  was  that 
the  provision  is  tantamount  to  an 
"unlimited  call"  by  the  Bank  on  the 
assets  of  the  members  to  support  the 
capital  of  the  Bank,  which  could 
discourage  institutions  from  remaining 
members  after  the  capital  plans  take 
effect.  As  an  initial  matter,  the 
requirements  that  each  capital  plan 
"impose  a  continuing  obligation  on  the 
board  of  directors  of  the  bank  to  review 
and  adjust  the  minimum  investment 
required  of  each  member  of  that  bank, 
as  necessary  to  ensure  that  the  bank 
remains  in  compliance  with  applicable 
minimum  capital  levels"  and  to* 
"require  each  member  to  comply 
promptly  with  any  adjustments  to  the 
required  minimum  investment"  are 
statutory  requirements  and  the  Finance 
Board  cannot  delete  them  from  the  final 
rule.  12  U.S.C.  1426(c)(1)(D). 

Historically,  the  amount  of  Bank  stock 
that  each  member  must  own  was  set  by 
statute  as  the  greater  of  1  percent  of  the 
member's  mortgage  assets  or  5  percent 
of  the  advances  outstanding  to  the 
member.  In  the  GLB  Act,  the  Congress 
repealed  the  statutory  stock  purchase 
requirements  and  replaced  them  with 
provisions  directing  each  Bank  to 
estabUsh  a  "minimum  investment"  for 
its  members.  Aside  fit)m  giving  the 
Banks  different  options  for  how  the 
minimum  investment  could  be 
structured.  Congress  largely  left  the 
details  of  the  minimum  investment  to 
the  Banks.  That  delegation  to  the  Banks 
was  subject,  however,  to  a  statutory 
requirement  that  whatever  method  a 
Bank  chose  for  its  minimum  investment 
must  provide  sufficient  permanent  and 
total  capital  for  the  Bank  to  meet  the 
risk-based  and  leverage  capital 
requirements  established  by  the  GLB 
Act.  As  a  trade-off  for  allowing  the 
Banks  to  establish  the  details  of  the 
minimum  investment,  the  Congress 
imposed  two  new  requirements.  One 
requirement  imposed  on  the  board  of 
directors  of  each  Bank  a  "continuing 
obligation"  to  review  and,  as  necessary, 
to  adjust  the  minimiun  investment 
required  of  each  member  to  ensure  that 
the  Bank  remains  in  compUance  with 
the  GLB  Act  capital  requirements.  The 
other  requirement  imposed  on  the 
members  an  obligation  to  "comply 
promptly"  with  any  revisions  to  the 
minimum  investment  established  by 
that  Bank. 

As  the  Finance  Board  understands  the 
criticisms  of  this  aspect  of  the  law,  the 


requirement  to  "comply  promptly"  with 
the  revised  minimum  investment  is 
viewed  by  some  as  creating  an  open- 
ended  obligation  on  the  part  of  the 
members  to  guarantee  the  capital 
adequacy  of  the  Banks.  To  those  parties, 
this  obligation  would  effectively  require 
the  members  to  pay  to  the  Banks,  for  the 
purchase  of  additional  Bank  stock, 
whatever  amounts  might  be  demanded 
by  the  Banks.  The  Finance  Board  does 
not  share  the  view  of  those  commenters 
that  this  provision  constitutes  an 
"unlimited  call"  on  the  assets  of  the 
members  of  each  Bank.  Although  the 
GLB  Act  does  require  the  members  of  a 
Bank  to  comply  promptly  with  any 
increased  minimum  investment 
requirement,  it  does  not  provide  any 
means  for  a  Bank  to  compel  payment 
&t>m  any  members  that  decline  to 
purchase  the  additional  amounts  of 
Bank  stock.  Indeed,  it  is  not  clear  that 
either  the  Banks  or  the  Finance  Board 
has  any  legal  authority  to  compel  a 
member  to  pay  to  its  Bank  any  amounts 
that  the  member  does  not  want  to  pay. 
In  the  absence  of  any  ability  of  either 
the  Bank  or  the  Finance  Board  to 
compel  payment,  the  Finance  Board 
does  not  believe  that  this  provision  can 
reasonably  bcf  construed  to  impose  an 
unlimited  call  on  the  assets  of  any 
member. 

That  is  not  to  say  that  a  member's 
refusal  to  comply  promptly  with  the 
stock  purchase  requirement  of  the 
Bank's  capital  plan  would  be  without 
consequences  for  the  member.  For 
instance,  a  member  that  refused  to 
comply  with  an  amended  minimiun 
investment  requirement  would  be  in 
violation  of  section  6(c)(1)(D)  of  the 
Bank  Act,  as  well  as  with  the  provisions 
of  the  capital  regulations.  If  a  member 
violates  those  provisions,  it  will  provide 
the  Bank  with  grounds  to  terminate  its 
membership  involuntarily,  in 
accordance  with  section  6(d)(2)  of  the 
Bank  Act,  as  amended  by  the  GLB  Act. 
12  U.S.C.  1426(c)(1)(D),  (d)(2). 
Moreover,  depending  on  the  terms  of 
the  advances  agreements  or  other 
agreements  between  the  Bank  and  its 
member,  a  refusal  to  comply  with  the 
minimum  investment  may  constitute  an 
event  of  defeult  under  such  agreements 
that  would  allow  the  Bank  to  take 
certain  other  actions,  such  as  calling 
due  all  outstanding  advances  to  that 
member,  liquidating  its  collateral,  or 
suspending  dividend  payments  to  that 
member,  or  may  give  the  Bank  grounds 
for  a  civil  action  against  the  member. 
How  the  Banks  and  members  resolve 
these  issues  will  depend  in  large  part  on 
the  particular  circumstances  of  each 
case.  As  a  fundamental  matter,  however. 
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the  Banks  are  cooperatives  and  as  such 
must  look  solely  to  their  members  as  the 
soiuce  of  the  capital  needed  to  support 
the  business  conducted  by  the  Banks 
with  their  members.  As  members  of  a 
cooperative,  the  members  of  a  Bank 
have  an  obligation  to  provide  the  Bank 
with  the  capital  that  the  Banks  are 
required  to  hold  in  order  to  support  the 
risks  attendant  to  the  business  that  they 
conduct  with  their  members.  Under  the 
GLB  Act,  membership  is  volimtary  for 
all  institutions,  as  are  the  transactions 
that  a  member  initiates  with  its  Bank.  If 
an  institution  wishes  to  remain  a 
member  of  a  Bank,  or  if  it  wishes  to 
obtain  (or  retain)  advances  from  its 
Bank,  it  simply  caimot  refuse  to  provide 
the  Bank  with  the  capital  that  the  GLB 
Act  requires  the  Bank  to  have  for  such 
transactions.  That  does  not  mean  that 
the  Bank  has  an  unlimited  call  on  the 
assets  of  the  member.  It  does  mean  that 
the  Banks  vtrill  be  required  to  manage 
actively  the  important  relationships 
they  maintain  with  their  members,  and 
that  members  may  be  required,  from 
time  to  time,  to  reevaluate  the 
economics  of  remaining  a  member  of  the 
Bank.  If  the  costs  of  continued 
membership  exceed  the  benefits  that  the 
member  expects  to  receive  fi'om  being  a 
member,  then  the  member  can  withdraw 
voluntarily  from  membership  or  can 
allow  the  Bank  to  terminate  its 
membership  for  noncompliance  with 
the  Bank  Act.  In  either  event,  the 
decision  of  the  member  will  be  a 
volimtary  decision  based  on  the 
economics  of  the  situation,  which  is 
precisely  the  type  of  decision  that  the 
members  make  every  day  in  the  conduct 
of  their  business. 

The  Finance  Board  recognizes  that 
"comply  promptly"  does  not  necessarily 
mean  that  a  member  must  comply  with 
an  adjusted  minimum  investment 
immediately,  and  has  included  in  the 
final  rule  a  provision  that  allows  a  Bank 
to  establish  a  reasonable  period  of  time 
for  the  members  to  comply  with  the  new 
minimum  investment.  As  a  practical 
matter,  this  is  most  apt  to  be  an  issue 
only  with  regard  to  advances  or  other 
transactions  that  are  already  on  the 
books  of  the  Bank  at  the  time  that  the 
minimum  investment  is  adjusted.  With 
respect  to  advances  and  other 
transactions  initiated  subsequent  to  the 
revised  minimum  investment 
provisions,  the  Finance  Board  expects 
that  the  members  will  purchase  the 
required  amount  of  Bank  stock  prior  to 
closing  the  new  transaction.  With 
respect  to  outstanding  transactions,  the 
Bank  will  determine  what  constitutes  a 
reasonable  period  of  time,  and  may  take 
into  consideration  the  fact  that  advances 


or  other  transactions  may  mature  or 
otherwise  terminate  in  the  short  term. 
The  Finance  Board  notes,  however,  that 
it  would  not  be  a  safe  or  sound  practice 
for  the  Bank  to  carry  undercapitalized 
assets  on  its  books  for  more  than  a 
relatively  brief  period,  nor  would  it  be 
equitable  to  other  members  that 
promptly  purchase  the  additional  stock 
to  allow  disparate  stock  purchase 
requirements  to  remain  outstanding  for 
a  significant  period. 

It  also  should  be  noted  that  a  Bank 
cannot  unilaterally  increase  the 
minimum  investment  that  it  requires  of 
its  members.  By  law,  the  minimum 
investment  must  be  specified  in  the 
capital  plan,  which  must  be  approved 
by  the  Finance  Board.  Thus,  in  order  for 
a  Bank  to  increase  its  minimum 
investment,  the  board  of  directors  of  the 
Bank  would  have  to  authorize  the 
amendment  to  the  capital  plan  and  its 
submission  to  the  Finance  Board. 
Moreover,  it  is  by  no  means  certain  that 
the  Bank  will  ask  to  apply  the  increased 
minimum  investment  to  all  of  its 
outstanding  business  with  its  members. 
Depending  on  the  circumstances,  it  is 
possible  that  a  Bank  could  ask  that  the 
minimum  investment  be  approved  only 
for  new  business  and  that  it  could  ask 
for  a  transition  period  for  the  members 
to  adjust  their  stock  holdings  for  their 
existing  business  with  the  Banks. 
Regardless  of  the  content  of  the 
submission,  the  Finance  Board  would 
review  the  amendment  in  the  same 
manner  as  it  reviews  the  initial  capital 
plan  and,  presumably,  would  approve 
the  plan.  It  will  only  be  after  the 
Finance  Board  has  approved  the 
amendment  that  the  Bank  could  impose 
the  revised  minimum  investment  on  its 
members. 

As  required  by  the  GLB  Act,  §  933.2(b) 
of  the  final  rule  also  requires  that  the 
capital  plan  specify  the  class  or  classes 
of  stock  (including  subclasses,  if  any) 
that  the  Bank  will  issue,  and  establish 
the  par  value,  rights,  terms,  and 
preferences  associated  with  each  class 
(or  subclass)  of  stock.  The  final  rule 
allows  a  Bank  to  establish  preferences 
that  are  related  to,  but  not  limited  to,  the 
dividend,  voting,  or  liquidation  rights 
for  each  class  or  subclass  of  Bank  stock. 
Any  voting  preferences  established  by 
the  Bank  pursuant  to  §  915.5  shall 
expressly  identify  the  voting  rights  that 
are  conferred  on  each  class  of  stock  with 
regard  to  the  election  of  Bank  directors. 
As  specified  in  the  GLB  Act,  the  final 
rule  also  requires  that  the  capital  plan 
provide  that  the  owners  of  the  Class  B 
stock  own  the  retained  earnings,  and 
paid-in  surplus  of  the  Bank,  but  shall 
have  no  right  to  withdraw  or  otherwise 
receive  distribution  of  any  portion  of 


such  retained  earnings  or  paid-in 
surplus  of  the  Bank  except  through  the 
declaration- of  a  dividend  or  a  capital 
distribution  approved  by  the  board  of 
directors  of  the  Bank,  or  through  the 
liquidation  of  the  Bank. 

Section  933.2(c)  of  the  final  rule 
requires  the  capital  plan  to  establish  the 
manner  in  which  the  Bank  will  pay 
dividends,  if  any,  on  each  class  or 
subclass  of  stock,  and  shall  provide  that 
the  Bank  may  not  declare  or  pay  any 
dividends  if  it  is  not  in  compliance  with 
any  capital  requirement  or  if,  after 
paying  the  dividend,  it  would  not  be  in 
compliance  with  any  capital 
requirement. 

Section  933.2(d)  of  the  final  rule 
requires  the  capital  plan  to  address 
issues  relating  to  initial  issuance  of  the 
Class  A  and/or  Class  B  capital  stock,  to 
specify  the  date  on  which  the  Bank  will 
implement  the  new  capital  structure,  to 
establish  the  manner  in  which  the  Bank 
will  issue  stock  to  its  existing  members, 
as  well  as  to  eligible  institutions  that 
subsequently  become  members,  and  to 
address  how  the  Bank  will  retire  the 
stock  that  is  outstanding  as  of  the 
effective  date,  including  stock  held  by  a 
member  that  does  not  affirmatively  elect 
to  convert  or  exchange  its  existing  stock 
to  either  Class  A  or  Class  B  stock,  or 
some  combination  thereof. 

Section  933.2(e)  of  the  final  rule 
requires  the  capital  plan  to  set  forth  the 
criteria  for  stock  transactions,  including 
the  issuance,  redemption,  repurchase, 
transfer,  and  retirement  of  all  Bank 
stock.  The  capital  plan  also  must 
provide  that  ihe  Bank  may  not  issue 
stock  other  than  in  accordance  with 
§  931.2;  that  the  stock  of  the  Bank  may 
be  issued  only  to  and  held  only  by  the 
members  of  that  Bank;  and  that  the 
stock  of  the  Bank  may  be  transferred 
only  in  accordance  with  §  931.6,  and 
may  be  traded  only  between  the  Bank 
and  its  members.  The  capital  plan  may 
provide  for  a  minimum  investment  for 
members  that  purchase  Class  B  stock 
that  is  lower  than  the  minimum 
investment  for  members  that  purchase 
Class  A  stock,  provided  that  the  level  of 
investment  is  sufficient  for  the  Bank  to 
comply  with  its  regulatory  capital 
requirements.  The  capital  plan  must 
specify  the  fee,  if  any,  to  be  imposed  on 
a  member  that  cancels  a  request  to 
redeem  Bank  stock,  and  must  specify 
the  period  of  notice  that  the  Bank  will 
provide  to  a  member  before  the  Bank,  on 
its  own  initiative,  determines  to 
repurchase  any  excess  Bank  stock  frtim 
a  member. 

As  required  by  the  GLB  Act.  §  933.2(f) 
of  the  final  rule  requires  the  capital  plan 
to  address  the  maimer  in  which  the 
Bank  will  provide  for  the  disposition  of 
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its  capital  stock  that  is  held  by 
institutions  that  terminate  their 
membership,  and  the  manner  in  which 
the  Bank  will  liquidate  claims  against 
its  members,  including  claims  resulting 
from  the  prepayment  of  advances  prior 
to  their  stated  maturity. 

Under  §  93 3.2 (gj  of  the  final  rule,  each 
Bank's  capital  plan  must  demonstrate 
that  the  Bank  has  made  a  good  faith 
determination  that  the  Bank  will  be  able 
to  implement  the  plan  as  submitted  and 
that  the  Bank  will  be  in  compliance 
with  its  regulatory  total  capital 
requirement  and  its  regidatory  risk- 
based  requirement  after  the  plan  is 
implemented.  As  required  by  the  GLB 
Act,  the  final  rule  requires  each  Bank  to 
conduct  a  review  of  its  plan  by  an  . 
independent  certified  public  accountant 
prior  to  submission  to  the  Finance 
Board,  to  ensure,  to  the  extent  possible, 
that  implementation  of  the  plan  would 
not  result  in  the  write-dovra  of  the 
redeemable  stock  owned  by  its 
members,  and  must  conduct  a  separate 
review  by  at  least  one  NRSRO  to 
determine,  to  the  extent  possible, 
whether  the  implementation  of  the  plan 
would  have  a  material  effect  on  the 
credit  rating  of  the  Bank.  The  final  rule 
requires  each  Bank  to  submit  a  copy  of 
each  report  to  the  Finance  Board  at  the 
time  it  submits  its  proposed  capital 
plan. 

Though  some  conuuenters 
recommended  that  the  final  rule  require 
the  Banks  to  submit  their  capital  plans 
to  their  members  for  approval  prior  to 
submitting  the  plans  to  the  Finance 
Board,  the  Finance  Board  has  not 
included  such  a  requirement  in  the  final 
rule.  Nothing  in  the  GLB  Act  requires 
member  approval  of  capital  plans,  nor 
indicates  how  such  a  vote  would  be 
conducted.  The  Finance  Board  notes 
that  the  interests  of  the  members  are 
represented  by  the  elected  directors  of 
each  Bank,  each  of  whom  is  an  officer 
or  a  director  of  a  member  and  who 
collectively  constitute  a  majority  of  the 
board  of  each  Bank.  Moreover,  the  GLB 
Act  expressly  charges  the  board  of 
directors  of  each  Bank  with  the 
responsibility  for  developing  a  capital 
plan  that,  among  other  things,  "is  best 
suited  for  the  condition  and  operation  of 
the  bank  and  the  interest  of  the 
members  of  the  bank."  The  Finance 
Board  further  notes,  however,  that  there 
is  nothing  in  the  GLB  Act  that  would 
prohibit  a  Bank  fi'om  soliciting  the 
views  of  its  members  in  creating  the 
capital  plan  or  from  seeking  the 
approval  of  the  members  prior  to 
submitting  the  capital  plan  to  the 
Finance  Board.  Regardless  of  how  a 
Bank  addresses  the  issue  of  member 
involvement,  the  Finance  Board  expects 


that  each  Bank  will  submit  its  capital 
plan  to  the  Finance  Board  on  or  before 
the  statutory  deadline. 

H.  Parts  956,  960  and  966 

The  final  rule  amends  §  966.8  by 
adding  new  paragraph  (d)  which  sets 
forth  requirements  for  the  issuance  of 
consolidated  obligations  denominated 
in  foreign  currencies  or  linked  to  equity 
or  commodity  prices.  This  provision 
was  proposed  in  the  capital  regulation 
as  part  of  §  932.5(b)(5).  Because  §  932.5 
generally  addresses  requirements 
governing  the  Banks'  internal  market 
risk  capital  models,  the  Finance  Board 
has  determined  that  it  would  be  more 
appropriate  for  these  requirements 
relating  to  the  issuance  of  consolidated 
obligations  to  appear  in  part  966  of  the 
Finance  Board's  regulations,  which 
concerns  the  issuance  of  consolidated 
obligations.  As  such,  the  requirements 
governing  the  issuance  of  consolidated 
obligations  denominated  in  foreign 
currencies  or  linked  to  equity  or 
commodity  prices  that  were  proposed  in 
§  932.5(b)  are  being  adopted  in  the  final 
rule  without  substantive  change  as  a 
new  paragraph  (d)  to  §  966.8. 

Conforming  changes  to  §  956.3(b), 
which  reference  the  requirements  of 
new  §  966.8(d),  have  also  been  adopted. 
These  conforming  changes  to  §  95&.3(b) 
were  not  part  of  the  proposed  regulation 
but  do  not  alter  the  substance  of 
recently  adopted  §  956.3.  65  FR  43969, 
43986  (July  17,  2000).  Instead,  they 
merely  provide  a  cross  reference  to  the 
requirements  in  part  966.  The  Finance 
Board  also  proposed  to  add  new  part 
960  of  its  regulations  in  the  proposed 
capital  regulation.  The  new  part  would 
have  authorized  the  Banks  to  engage  in 
specific  off-balance  sheet  transactions, 
including  derivative  contracts,  and  set 
forth  requirements  that  the  Banks  must 
document  non-speculative  use  of  any 
derivative  instruments  that  do  not 
qualify  as  hedging  instruments  under 
GAAP.  These  changes  would  have 
adopted  authority  that  already  existed 
intheFMP. 

As  already  discussed,  recent  changes 
in  accounting  standards  for  derivatives 
means  that  derivatives  can  no  longer  be 
considered  piu«ly  off-balance  sheet 
items.  Further,  some  of  the  other 
transactions  that  would  have  been 
authorized  under  proposed  part  960 
could  also  be  on-balance  sheet  under 
certain  circumstances.  The  Finance 
Board  did  not  wish  to  imply  that  if 
accoimting  treatment  required  one  of 
the  transactions  listed  in  proposed  part 
960  to  be  on  the  Bank's  balance  sheet 
that  the  transaction  would  not  be 
authorized.  Thus,  in  the  final  rule  the 
Finance  Board  has  combined  proposed 


part  960  with  part  956,  which  sets  forth 
the  authority  for  the  Banks  to  make 
specific  investments.  The  items  that 
would  have  been  authorized  as  off- 
balance  sheet  transactions  in  proposed 
part  960  are  now  authorized  imder  new 
§  956.5.  The  Finance  Board  also  made  a 
conforming  change  to  the  list  of 
transactions  authorized  under  §  956.5  of 
the  final  rule  to  recognize  that  under  the 
AMA  programs.  Banks  may  enter  into 
commitments  to  piut:hase  loans  that 
may  be  recorded  as  off-balance  sheet 
items. 

In  addition,  one  comment  was 
received  on  proposed  part  960.  It 
requested  the  Finance  Board  to  add 
standby  bond  piut:hase  agreements  to 
the  list  of  authorized  off-balance  sheet 
transactions.  Given  the  brevity  of  the 
comment.  Finance  Board  staff  has 
sought  additional  information  and 
clarification  from  the  conunenters  on 
this  request  and  is  still  studying  the 
issues  involved.  Thus,  the  Finance 
Board  has  determined  not  to  address 
this  issue  at  this  time  but  may  do  so  at 
some  futiue  date. 

The  Finance  Board  did  not  receive 
any  specific  conunents  on  the 
amendments  to  part  956  that  were 
proposed  as  part  of  the  capital 
regulation.  These  proposed  amendments 
were  adopted  with  the  changes 
discussed  above. 

m.  Paperwoiic  Reduction  Act 

As  part  of  the  notice  of  proposed 
rulemaking,  the  Finance  Board 
published  a  request  for  comments 
concerning  the  collection  of  information 
contained  in  §§931.7  through  931.9  and 
933.2(c)(2)  of  the  proposed  rule.  The 
Finance  Board  submitted  the  proposed 
collection  of  information,  and 
accompanjdng  analysis,  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  in  accordance  with  section 
3507(d)  of  the  Paperwork  Reduction 
Act.  44  U.S.C.  3507(d).  The  Finance 
Board  received  no  comments  on  the 
proposed  information  collection. 

OMB  has  approved  the  proposed 
information  collection  without 
conditions  and  assigned  control  number 
3069-0059  with  an  expiration  date  of 
November  30,  2003.  Likely  respondents 
and/or  record  keepers  will  be  Banks  and 
Bank  members.  The  Banks  will  use  the 
information  collection  to  implement 
their  new  capital  structiues,  determine 
requirements  for  member  ownership  of 
Bank  stock,  and  determine  whether 
Bank  members  satisfy  the  statutory  and 
regulatory  capital  stock  requirements. 
See  12  U.S.C.  1426.  Responses  are 
mandatory  and  are  required  to  obtain  or 
retain  a  benefit.  See  12  U.S.C.  1426.  As 
a  result  of  reorganization  and  revision  of 
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certain  proposed  provisions  in  the  final 
rule,  the  information  collections  are 
now  located  in  §§931.3  and  933.2(e)(4) 
of  the  final  rule.  Proposed  §  931.9, 
which  required  a  Bank  and  member  to 
agree  on  a  plan  to  divest  Bank  stock  to 
meet  certain  concentration  limits,  is  not 
included  in  the  final  rule  and,  therefore, 
there  is  no  information  collection 
required  in  this  connection. 

The  final  capital  rule  does  not 
substantively  or  materially  modify  the 
approved  information  collection. 
Potential  respondents  are  not  required 
to  respond  to  the  collection  of 
information  unless  the  regulation 
collecting  the  information  displays  a 
ciurently  valid  control  number  assigned 
by  OMB.  See  44  U.S.C.  3512(a). 

The  following  is  the  estimated  annual 
reporting  and  recordkeeping  hour 
biu'den  as  approved  by  OMB: 

a.  Niunber  of  respondents:  7,512 

b.  Total  annual  responses:  52,500 
Percentage  of  these  responses  collected 

electronically:  0% 

c.  Total  annual  hoiu«  requested:  900,648 
The  following  is  the  estimated  annual 

reporting  and  recordkeeping  cost 
burden  as  approved  by  OMB: 

a.  Total  annualized  capital/ startup  costs: 
0 

b.  Total  annual  costs  (O&M):  0 

c.  Total  annualized  cost  requested: 
$46,717,758.48 

Conunents  regarding  the  collection  of 
information  may  be  submitted  in 
writing  to  the  Finance  Board  at  1777  F 
Street,  N.W.,  Washington,  D.C.  20006, 
and  to  the  Office  of  Information  and 
Regulatory  Affairs  of  OMB,  Attention: 
Desk  Officer  for  Federal  Housing 
Finance  Board,  Washington,  D.C.  20503. 

IV.  Regulatory  Flexibility  Act 

n  The  final  rule  would  apply  only  to  the 
Finance  Board  and  to  the  Banks,  which 
do  not  come  within  the  meaning  of 
small  entities  as  defined  in  the 
Regulatory  Flexibility  Act  (RFA).  See  5 
U.S.C.  601(6).  Thus,  in  accordance  writh 
section  605(b)  of  the  RFA,  5  U.S.C. 
605(b),  the  Finance  Board  hereby 
certifies  that  the  final  rule  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subiects 

12  CFR  Part  915 

Banks,  banking,  Conflict  of  interests. 
Elections,  Ethical  conduct.  Federal 
home  loan  banks,  Financial  disclosiu-e, 
Reporting  and  recordkeeping 
requirements. 

12  CFR  Part  917 

Community  development.  Credit, 
Federal  home  loan  banks.  Housing, 


Reporting  and  recordkeeping 
requirements. 

12  CFR  Part  925 

Credit,  Federal  home  loan  banks, 
Reporting  and  recordkeeping 
requirements. 

12  CFR  Parts  930.  931,  932  and  933 

Capital,  Credit,  Federal  home  loan 
banks,  Investments,  Reporting  and 
recordkeeping  requirements. 

12  CFR  Part  956 

Community  development.  Credit, 
Federal  home  loan  banks,  Housing, 
Investments,  Reporting  and 
recordkeeping  requirements. 

12  CFR  Part  966 

Federal  home  loan  banks,  Securities. 

Accordingly,  the  Federal  Housing 
Finance  Board  amends  title  12,  chapter 
DC  of  the  Code  of  Federal  Regulations, 
as  follows: 

PART  915— BANK  DIRECTOR 
ELIGIBILITY,  APPOINTMENT  AND 
ELECTIONS 

1.  The  authority  citation  for  part  915 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1422a(a)(3).  1422b(a), 
1426, 1427,  and  1432. 

2.  Amend  §  915.3  by  revising  the 
introductory  text  of  paragraph  (b)  and 
paragraph  (b)(3)  to  read  as  follows': 

§915^    Director  elections. 

***** 

(b)  Designation  of  elective 
directorships.  The  Finance  Board 
annually  shall  designate  each  elective 
directorship  as  representing  the 
members  that  are  located  in  a  particidar 
state.  The  Finance  Board  shall  conduct 
the  annual  designation  of  directorships 
for  each  Bank  based  on  the  niunber  of 
shares  of  Bank  stock  required  to  be  held 
by  the  members  in  each  state  as  of 
December  31  of  the  preceding  calendar 
year.  If  a  Bank  has  issued  more  than  one 
class  of  stock,  the  Finance  Board  shall 
designate  the  directorships  for  that  Bank 
based  on  the  combined  nimiber  of 
shares  required  to  be  held  by  the 
members  in  each  state.  For  purposes  of 
conducting  the  designation,  if  a  Bank's 
capital  plan  was  not  in  effect  on  the 
immediately  preceding  December  31st, 
the  number  of  shares  of  Bank  stock  that 
the  members  were  required  to  hold  as  of 
that  date  shall  be  determined  in 
accordance  with  §  925.20  and  §  925.22. 
If  a  Bank's  capital  plan  was  in  effect  on 
the  immediately  preceding  December 
31st,  the  number  of  shares  of  Bank  stock 
that  the  members  were  required  to  hold 
as  of  that  date  shall  be  determined  in 


accordance  with  the  minimnin 
investment  established  by  the  capital 
plan  for  that  Bank,  provided,  however, 
that  for  any  members  whose  Bank  stock 
is  less  than  the  minimum  investment 
during  a  transition  period,  the  amount 
of  stock  to  be  used  in  the  designation  of 
directorships  shall  be  the  number  of 
shares  of  Bank  stock  actually  owned  by 
those  members  as  of  December  31st.  In 
all  cases,  the  Finance  Board  shall 
designate  the  directorships  by  using  the 
information  provided  by  the  Banks  in 
the  capital  stock  report  required  bv 
§  915.4.  The  Finance  Board  shall  ' 
allocate  the  elective  directorships 
among  the  states  as  follows: 
***** 

(3)  If  the  number  of  elective, 
directorships  allocated  to  any  State 
piu^uant  to  paragraphs  (b)(1)  and  (b)(2) 
of  this  section  is  less  than  the  number 
allocated  to  that  State  on  December  31, 
1960,  as  specified  in  §  915.15,  the 
Finance  Board  shall  allocate  such 
additional  elective  directorships  to  that 
State  until  the  total  allocated  equals  the 
number  allocated  to  that  State  on 
December  31,  I960: 
***** 

3.  Revise  §  915.4  to  read  as  follows: 

§915.4    Capital  stock  report 

(a)  On  or  before  April  10  of  each  year, 
each  Bank  shall  submit  to  the  Finance 
Board  a  capital  stock  report  that 
indicates,  as  of  the  record  date,  the 
number  of  members  located  in  each 
voting  state  in  the  Bank's  district,  the 
number  of  shares  of  Bank  stock  that 
each  member  (identified  by  its  docket 
niunber)  was  required  to  hold,  and  the 
number  of  shares  of  Bank  stock  that  all 
members  located  in  each  voting  state 
were  required  to  hold.  If  a  Bank  has 
issued  more  than  one  class  of  stock,  it 
shall  report  the  total  shares  of  stock  of 
all  classes  required  to  be  held  by  the 
members.  The  Bank  shall  certify  to  the 
Finance  Board  that,  to  the  best  of  its 
knowledge,  the  information  provided  in 
the  capital  stock  report  is  accurate  and 
complete,  and  that  it  has  notified  each 
member  of  its  minimum  capital  stock 
holdings  pursuant  to  §925. 22(b)(1)  of 
this  chapter. 

(b)  If  a  Bank's  capital  plan  was  not  in 
effect  as  of  the  record  date,  the  number 
of  shares  of  Bank  stock  that  the 
members  are  required  to  hold  as  of  the 
record  date  shall  be  determined  in 
accordance  with  §  925.20  and  §  925.22. 
If  a  Bank's  capital  plan  was  in  effect  as 
of  the  record  date,  the  number  of  shares 
of  Bank  stock  that  the  members  were 
required  to  bold  as  of  that  date  shall  be 
determined  in  accordance  with  the 
minimum  investment  established  by  the 
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capital  plan  for  that  Bank,  provided, 
however,  that  for  any  members  whose 
Bank  stock  is  less  than  the  minimum 
investment  during  a  transition  period, 
the  amount  of  Bank  stock  to  be  reported 
shall  be  the  number  of  shares  of  Bank 
stock  actually  owned  by  those  members 
as  of  the  record  date. 
4.  Revise  §  915.5  to  read  as  follows: 

§  91 5.5    Datarmination  of  member  votes. 

(a)  In  general.  Each  Bank  shall 
determine,  in  accordance  with  this 
section,  the  number  of  votes  that  each 
member  of  the  Bank  may  cast  for  each 
directorship  that  is  to  be  filled  by  the 
vote  of  the  members  that  are  located  in 
a  particular  state. 

(b)  Number  of  votes.  For  each 
directorship  that  is  to  be  filled  in  an 
election,  each  member  that  is  located  in 
the  state  to  be  represented  by  the 
directorship  shall  be  entitled  to  cast  one 
vote  for  each  share  of  Bank  stock  that 
the  member  was  required  to  hold  as  of 
the  record  date.  Notwithstanding  the 
preceding  sentence,  the  number  of  votes 
that  any  member  may  cast  for  any  one' 
directorship  shall  not  exceed  the 
average  number  of  shares  of  Bank  stock 
that  were  required  to  be  held  by  all 
members  located  in  that  state  as  of  the 
record  date.  If  a  Bank  has  issued  more 
than  one  class  of  stock,  it  shall  calculate 
the  average  number  of  shares  separately 
for  each  class  of  stock  and  shall  apply 
those  limits  separately  in  determining 
the  maximum  number  of  votes  that  any 
member  owning  that  class  of  stock  may 
cast  in  the  election.  If  a  Bank's  capital 
plan  was  not  in  effect  as  of  the  record 
date,  the  number  of  shares  of  Bank  stock 
that  a  member  was  required  to  hold  as 
of  the  record  date  shall  be  determined 
in  accordance  with  §  925.20  and 
§925.22.  If  a  Bank's  capital  plan  was  in 
effect  as  of  the  record  date,  the  number 
of  shares  of  Bank  stock  that  a  member 
was  required  to  hold  as  of  the  record 
date  shall  be  determined  in  accordance 
with  the  minimum  investment 
established  by  the  Banks  capital  plan, 
provided,  however,  that  for  any 
members  whose  Bank  stock  is  less  than 
the  minimum  investment  diuing  a 
transition  period,  the  amount  of  Bank 
stock  to  be  used  shall  be  the  number  of 
shares  of  Bank  stock  actually  owned  by 
those  members  as  of  the  record  date. 

(c)  Voting  preferences.  If  the  board  of 
directors  of  a  Bank  includes  any  voting 
preferences  as  part  of  its  approved 
capital  plan,  those  preferences  shall 
supercede  the  provisions  of  paragraph 
(b)  of  this  section  that  otherwise  would 
allow  a  member  to  cast  one  vote  for  each 
share  of  Bank  stock  it  was  required  to 
hold  as  of  the  record  date.  If  a  Bank 
establishes  a  voting  preference  for  a 


class  of  stock,  the  members  with  voting 
rights  shall  remain  subject  to  the 
provisions  of  Section  7(b)  of  the  Act  that 
prohibit  any  member  from  casting  any 
vote  in  excess  of  the  average  number  of 
shares  of  stock  required  to  be  held  by  all 
members  in  its  state. 

5.  Amend  §  915.6  by  revising 
paragraph  (a)(3)  to  read  as  follows: 

§  91 5.6    Elective  director  nominations. 

(a)*  *  * 

(3)  An  attachment  indicating  the 
name,  location,  and  docket  number  of 
every  member  in  the  member's  voting 
state,  and  the  number  of  votes  each  such 
member  may  cast  for  each  directorship 
to  be  filled  in  the  election,  as 
determined  in  accordance  with  §  915.5. 
***** 

6.  Amend  §  915.7  by  adding  a  new 
sentence  at  the  end  of  paragraph  (b)(2) 
to  read  as  follows: 

§  91 5.7    Eligibility  requirements  for  elective 
director*. 

***** 

(b)*  ** 

(2)  *  *  *  For  purposes  of  this 
paragraph/ the  term  appropriate  federal 
regulator  has  the  same  meaning  as  the 
term  "appropriate  Federal  banking 
agency"  in  section  3(q)  of  the  Federal 
Deposit  Insurance  Act  (12  U.S.C. 
1813(q)),  and,  for  federally  insiired 
credit  unions,  shall  mean  the  National 
Credit  Union  Administration,  and  the 
term  appropriate  State  regulator  means 
any  State  officer,  agency,  supervisor,  or 
other  entity  that  has  regulatory  authority 
over,  or  is  empowered  to  institute 
enforcement  action  against,  a  member. 


PART  917— POWERS  AND 
RESPONSIBILITIES  OF  BANK 
BOARDS  OF  DIRECTORS  AND 
SENIOR  MANAGEMENT 

7.  The  authority  citation  for  part  917 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1422a(a)(3}, 
1422b(a)(l),  1426.  1427,  1432(a),  1436(a), 
1440. 

8.  Amend  §  917.3(b)(1)  to  read  as 
follows: 

§  91 7^    Risk  management 

***** 

(b)*** 

(1)  After  the  Finance  Board  has 
approved  a  Bank's  capital  plan,  but 
before  the  plan  takes  effect,  the  Bank 
shall  amend  its  risk  management  policy 
to  describe  the  specific  steps  the  Bank 
will  take  to  comply  with  its  capital  plan 
and  to  include  specific  target  ratios  of 
total  capital  and  permanent  capital  to 


total  assets  at  which  the  Bank  intends  to 
operate.  The  target  operating  capital-to- 
assets  ratios  to  be  specified  in  the  risk 
management  policy  shall  be  in  excess  of 
the  minimum  leverage  and  risk-based 
capital  ratios  and  may  be  expressed  as 
a  range  of  ratios  or  as  a  single  ratio; 
***** 

9.  Amend  §  917.9  by  designating  the 
existing  text  as  paragraph  (a)  and  adding 
a  new  paragraph  (b)  to  read  as  follows: 

§917.9    Dividends. 

***** 

(b)  The  requirement  in  paragraph  (a) 
of  this  section  that  dividends  shall  be 
computed  without  preference  shall 
cease  to  apply  to  any  Bank  that  has 
established  any  dividend  preferences  for 
one  or  more  classes  or  subclasses  of  its 
capital  stock  as  part  of  its  approved 
capital  plan,  as  of  the  date  on  which  the 
capital  plan  takes  effect. 

PART  925— MEMBERS  OF  THE  BANKS 

10.  The  authority  citation  for  part  925 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1422, 1422a,  1422b, 
1423, 1424,  1426, 1430,  1442. 

11.  Revise  §  925.24  to  read  as  follows: 

§925.24    Consolidations  involving 
nwmtMrs. 

(a)  Consolidation  of  members.  Upon 
the  consolidation  of  two  or  more 
institutions  that  are  members  of  the 
same  Bank  into  one  institution 
operating  under  the  charter  of  one  of  the 
consolidating  institutions,  the 
membership  of  the  surviving  institiltion 
shall  continue  and  the  membership  of 
each  disappearing  institution  shall 
terminate  on  the  cancellation  of  its 
charter.  Upon  the  consolidation  of  two 
or  more  institutions,  at  least  two  of 
which  are  members  of  different  Banks, 
into  one  institution  operating  luider  the 
charter  of  one  of  the  consolidating 
institutions,  the  membership  of  the 
surviving  institution  shall  continue  and 
the  membership  of  each  disappearing 
institution  shall  terminate  upon 
cancellation  of  its  charter,  provided, 
however,  that  if  more  than  80  percent  of 
the  assets  of  the  consolidated  institution 
are  derived  from  the  assets  of  a 
disappearing  institution,  then  the 
consolidated  institution  shall  continue 
to  be  a  member  of  the  Bank  of  which 
that  disappearing  institution  was  a 
member  prior  to  the  consolidation,  and 
the  membership  of  the  other  institutions 
shall  terminate  upon  the  effective  date 
of  the  consolidation. 

(b)  Consolidation  into  nonmember — 
(1)  In  general.  Upon  the  consolidation  of 
a  member  into  an  institution  that  is  not 

a  member  of  a  Bank,  where  the 
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consolidated  institution  operates  under 
the  charter  of  the  nonmember 
institution,  the  membership  of  the 
disappearing  institution  shall  terminate 
upon  the  cancellation  of  its  charter. 

(2)  Notification.  If  a  member  has 
consolidated  into  a  nonmember  that  has 
its  principal  place  of  business  in  a  state 
in  the  same  Bank  district  as  the  former 
member,  the  consolidated  institution 
shall  have  60  calendar  days  after  the 
cancellation  of  the  charter  of  the  former 
member  within  which  to  notify  the 
Bank  of  the  former  member  that  the 
consolidated  institution  intends  to 
apply  for  membership  in  such  Bank.  U 
the  consolidated  institution  does  not  so 
notify  the  Bank  by  the  end  of  the  period, 
the  Bank  shall  require  the  liquidation  of 
any  outstanding  indebtedness  owed  by 
the  former  member,  shall  settle  all 
outstanding  business  transactions  with 
the  former  member,  and  shall  redeem  or 
repurchase  the  Bank  stock  owned  by  the 
former  member  in  accordance  with 
§925.29. 

(3)  Application.  U  such  a  consolidated 
institution  has  notified  the  appropriate 
Bank  of  its  intent  to  apply  for 
membership,  the  consolidated 
institution  shall  submit  an  application 
for  membership  within  60  calendar  days 
of  so  notifying  the  Bank.  If  the 
consolidated  institution  does  not  submit 
an  application  for  membership  by  the 
end  of  the  period,  the  Bank  shall  require 
the  liquidation  of  any  outstanding 
indebtedness  owed  by  the  former 
member,  shall  setUe  all  outstanding 
business  transactions  with  the  former 
member,  and  shall  redeem  or 
repurchase  the  Bank  stock  owned  by  the 
former  member  in  accordance  with 
§925.29. 

(4)  Outstanding  indebtedness.  If  a 
member  has  consolidated  into  a 
nonmember  institution,  the  Bank  need 
not  require  the  former  member  or  its 
successor  to  liquidate  any  outstanding 
indebtedness  owed  to  the  Bank  or  to 
redeem  its  Bank  stock,  as  otherwise  may 
be  required  under  §  925.29,  during: 

(i)  'The  initial  60  calendar-day 
notification  period; 

(ii)  The  60  calendar-day  period 
following  receipt  of  a  notification  that 
the  consolidated  institution  intends  to 
apply  for  membership;  and 

(iii)  The  period  of  time  diuing  which 
the  Bank  processes  the  application  for 
membership. 

(5)  Approval  of  membership.  If  the 
application  of  such  a  consolidated 
institution  is  approved,  the  consolidated 
institution  shall  become  a  member  of 
that  Bank  upon  the  piuchase  of  the 
amount  of  Bank  stock  required  by 
section  6  of  the  Act.  If  a  Bank's  capital 
plan  has  not  taken  effiect,  the  amoimt  of 


stock  that  the  consolidated  institution  is 
required  to  own  shall  be  as  provided  in 
§  925.20  and  §  925.22.  ff  the  capital  plan 
for  the  Bank  has  taken  effect,  the 
amount  of  stock  that  the  consolidated 
institution  is  required  to  own  shall  be 
equal  to  the  minimum  investment 
established  by  the  capital  plan  for  that 
Bank. 

(6)  Disapproval  of  membership.  If  the 
Bank  disapproves  the  application  for 
membership  of  the  consolidated 
institution,  the  Bank  shall  require  the 
liquidation  of  any  outstanding 
indebtedness  owed  by,  and  the 
settlement  of  all  other  outstanding 
business  transactions  with,  the  former 
member,  and  shall  redeem  or 
repurchase  the  Bank  stock  owned  by  the 
former  member  in  accordance  with 
§925.29. 

(c)  Dividends  on  acquired  Bank  stock. 
A  consolidated  institution  shall  be 
entided  to  receive  dividends  on  the 
Bank  stock  that  it  acquires  as  a  result  of 
a  consolidation  with  a  member  in 
accordance  with  §  931.4(a)  of  this 
Chapter. 

(d)  Stock  transfers.  With  regard  to  any 
transfer  of  Bank  stock  from  a 
disappearing  member  to  the  siuviving  or 
consolidated  member,  as  appropriate, 
for  which  the  approval  of  the  Finance 
Board  is  required  pursuant  to  section 
6(f)  of  the  Act,  12  U.S.C.  1426(f).  as  in 
effect  prior  to  November  12, 1999,  such 
transfer  shall  be  deemed  to  be  approved 
by  the  Finance  Board  by  compliance  in 
all  applicable  respects  with  the 
requirements  of  this  section. 

(The  Office  of  Management  and  Budget  has 
approved  the  information  collection 
contained  in  this  section  and  assigned 
control  number  3069-0004  with  an 
expiration  date  of  April  30,  2001.) 

§925.25    [Removed] 

12.  Remove  §925.25. 

13.  Revise  §925.26  to  read  as  follows: 

§  925^    Voluntary  witftdrawal  from 
membership. 

(a)  In  general.  (1)  Any  institution  may 
withdraw  from  membership  by 
providing  to  the  Bank  written  notice  of 
its  intent  to  withdraw  from 
membership.  A  member  that  has  so 
notified  its  Bank  shall  be  entiUed  to 
have  continued  access  to  the  benefits  of 
membership  imtil  the  effective  date  of 
its  withdrawal,  but  the  Bank  need  not 
commit  to  providing  any  further 
services,  including  advances,  to  a 
withdrawing  member  that  would  matiu^ 
or  otherwise  terminate  subsequent  to 
the  effective  date  of  the  withdrawal.  A 
member  may  cancel  its  notice  of 
withdrawal  at  any  time  prior  to  its 
effective  date  by  providing  a  written 


cancellation  notice  to  the  Bank.  A  Bank 
may  impose  a  fee  on  a  member  that 
cancels  a  notice  of  withdrawal, 
provided  that  the  fee  or  the  manner  of 
its  calculation  is  specified  in  the  Bank's 
capital  plan. 

(2)  A  Bank  shall  notify  the  Finance 
Board  within  10  calendar  days  of  receipt 
of  any  notice  of  withdrawal  or  notice  of 
cancellation  of  withdrawal  from 
membiirship.  , 

(b)  Effective  date  of  withdrawal.  The 
membership  of  an  institution  that  has 
submitted  a  notice  of  withdrawal  shall 
terminate  as  of  the  date  on  which  the 
last  of  the  applicable  stock  redemption 
periods  ends,  unless  the  institution  has 
cancelled  its  notice  of  withdrawal  prior 
to  that  date. 

(c)  Stock  redemption  periods.  The 
receipt  by  a  Bank  of  a  notice  of 
withdrawal  shall  commence  the 
applicable  6-month  and  5-year  stock 
redemption  periods,  respectively,  for  all 
of  the  Class  A  and  Class  B  stock  held  by 
that  member  that  is  not  already  subject 
to  a  pending  request  for  redemption.  In 
the  case  of  an  institution  the 
membership  of  which  has  been 
terminated  as  a  result  of  a  merger  or 
other  consolidation  into  a  nonmember 
or  into  a  member  of  another  Bank,  the 
applicable  stock  redemption  periods  for 
any  stock  that  is  not  subject  to  a 
pending  notice  of  redemption  shall  be 
deemed  to  commence  on  the  date  on 
which  the  charter  of  the  former  member 
is  cancelled. 

(d)  Certification.  No  institution  may 
withdraw  from  membership  unless,  on 
the  date  that  the  membership  is  to 
terminate,  there  is  in  effect  a 
certification  from  the  Finance  Board 
that  the  withdrawal  of  a  member  will 
not  cause  the  Bank  System  to  fail  to 
satisfy  its  requirements  under  12  U.S.C. 
1441b(f)(2)(C)  to  contribute  toward  the 
interest  payments  owed  on  obligations 
issued  by  the  Resolution  Funding 
Corporation. 

(The  Office  of  Management  and  Budget  has 
approved  the  information  collection 
contained  in  this  section  and  assigned 
control  number  3069-0004  with  an 
expiration  date  of  April  30,  2001.) 

14.  Revise  §925.27  to  read  as  follows: 

§  925.27    Involuntary  termination  of 
memberehip. 

(a)  Grounds.  The  hoard  of  directors  of 
a  Bank  may  terminate  the  membership 
of  any  institution  that: 

(1)  Fails  to  comply  with  any 
requirement  of  the  Act,  any  regulation 
adopted  by  the  Finance  Board,  or  any 
requirement  of  the  Bank's  capital  plan: 

(2)  Becomes  insolvent  or  otherwise 
subject  to  the  appointment  of  a 
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conservator,  receiver,  or  other  legal 
custodian  under  federal  or  state  law;  or 

(3)  Would  jeopardize  the  safety  or 
soundness  of  the  Bank  if  it  were  to 
remain  a  member. 

(b)  Stock  redemption  periods.  The 
applicable  6-month  and  5-year  stock 
redemption  periods,  respectively,  for  all 
of  the  Class  A  and  Class  B  stock  owned 
by  a  member  and  not  already  subject  to 
a  pending  request  for  redemption,  shall 
commence  on  the  date  that  the  Bank 
terminates  the  institution's  membership. 

(c)  Membership  rights.  An  institution 
whose  membership  is  terminated 
involimtarily  under  this  section  shall 
cease  being  a  member  as  of  the  date  on 
which  the  board  of  directors  of  the  Bank 
acts  to  terminate  the  membership,  and 

•the  institution  shall  have  no  right  to 
obtain  any  of  the  benefits  of 
membership  after  that  date,  but  shall  be 
entitled  to  receive  any  dividends 
declared  on  its  stock  imtil  the  stock  is 
redeemed  by  the  Bank. 

{925.28    [Removed] 

15.  Remove  §  925.28. 

16.  Revise  §  925.29  to  read  as  follows: 

i  925.29    Disposition  of  claims. 

(a)  In  general.  If  an  institution 
withdraws  from  membership  or  its 
membership  is  otherwise  terminated, 
the  Bank  shall  determine  an  orderly 
manner  for  liquidating  all  outstanding 
indebtedness  owed  by  that  member  to 
the  Bank  and  for  settling  all  other  claims 
against  the  member.  After  all  such 
obligations  and  claims  have  been 
extinguished  or  settled,  the  Bank  shall 
ret\im  to  the  member  all  collateral 
pledged  by  the  member  to  the.  Bank  to 
secure  its  obligations  to  the  Bank. 

(b)  Bank  stock.  If  an  institution  that 
has  withdrawn  from  membership  or  that 
otherwise  has  had  its  membership 
terminated  remains  indebted  to  the 
Bank  or  has  outstanding  any  business 
transactions  with  the  Bank  after  the 
effective  date  of  its  termination  of 
membership,  the  Bank  shall  not  redeem 
or  repimJiase  any  Bank  stock  that  is 
required  to  support  the  indebtedness  or 
the  business  transactions  until  after  all 
such  indebtedness  and  business 
transactions  have  been  extinguished  or 
settled. 

17.  Revise  §  925.30  to  read  as  follows: 

f  925.30    Readmission  to  membership. 

(a)  In  general.  An  institution  that  has 
withdrawn  from  membership  or 
otherwise  has  had  its  membership 
terminated  and  which  has  divested  all 
of  its  shares  of  Bank  stock,  may  not  be 
readmitted  to  membership  in  any  Bank, 
or  acquire  any  capital  stock  of  any  Bank, 
for  a  period  of  5  years  from  the  date  on 


which  its  membership  terminated  and  it 
divested  all  of  its  shares  of  Bank  stock. 

(b)  Exceptions.  An  institution  that 
transfers  membership  between  two 
Banks  without  interruption  shall  not  be 
deemed  to  have  withdrawn  from  Bank 
membership  or  had  its  membership 
terminated.  Any  institution  that 
withdrew  from  Bank  membership  prior 
to  December  31,  1997,  and  for  which  the 
5-year  period  has  not  expired,  may 
apply  for  membership  in  a  Bank  at  any 
time,  subject  to  the  approval  of  the 
Finance  Board  and  the  requirements  of 
this  part  925. 

18.  In  subchapter  E,  add  new  parts 
930,  931,  932,  and  933  to  read  as 
follows: 

PAFIT  930— DERNmONS  APPLYING 
TO  RISK  MANAGEMENT  AND  CAPITAL 
REGULATIONS 

Authority:  12  U.S.C.  1422a(a)(3).  1422b(a). 
1426.  1440,  1443,  1446. 

S  930.1    Definitions. 

As  used  in  this  subchapter: 

Affiliated  counterparty  means  a 
counterparty  that  is  an  affiliate  of 
another  coimterparty,  as  the  term 
"affiliate"  is  defined  in  12  U.S.C. 
371c(b). 

Capital  plan  means  the  capital 
structiire  plan  required  for  each  Bank  by 
Section  6fb)  of  the  Act.  12  U.S.C. 
1426Cb),  as  approved  by  the  Finance 
Board,  unless  the  context  of  the 
regulation  refers  to  the  capital  plan  prior 
to  its  approval  by  the  Finance  Board. 

Class  A  stock  means  capital  stock 
issued  by  a  Bank,  including  subclasses, 
that  has  the  characteristics  specified  by 
§  931.1(a)  of  this  subchapter. 

Class  B  stock  means  capital  stock 
issued  by  a  Bank,  including  subclasses, 
that  has  the  characteristics  specified  by 
§  931.1(b)  of  this  subchapter. 

Contingency  liquidity  has  the  meaning 
set  forth  in  §  917.1  of  this  chapter. 

Credit  derivative  contract  means  a 
derivative  contract  that  transfers  credit 
risk. 

Credit  risk  has  the  meaning  set  forth 
in  §917.1  of  this  chapter. 

Derivative  contract  means  generally  a 
financial  contract  the  value  of  which  is 
derived  from  the  values  of  one  or  more 
underlying  assets,  reference  rates,  or 
indices  of  asset  values,  or  credit-related 
events.  Derivative  contracts  include 
interest  rate,  foreign  exchange  rate, 
equity,  precious  metals,  commodity, 
and  credit  contracts,  and  any  other 
instruments  that  pose  similar  risks. 

Excess  stock  means  that  eunount  of 
capital  stock  of  a  Bank  held  by  a 
member  in  excess  of  the  minimiim 
investment  in  Bank  stock  required  by 
§931.3  of  this  chapter. 


Exchange  rate  contracts  include 
cross-currency  interest-rate  swaps, 
forward  foreign  exchange  rate  contracts, 
currency  options  purchased,  and  any 
similar  instnunents  that  give  rise  to 
similar  risks. 

GAAP  means  accounting  principles 
generally  accepted  in  the  United  States. 

General  allowance  for  losses  means  an 
allowance  established  by  a  Bank  in 
accordance  with  GAAP  for  losses,  but 
which  does  not  include  any  amounts 
held  against  specific  assets  of  the  Bank. 

Government  Sponsored  Enterprise,  or 
GSE,  means  a  United  States 
Government-sponsored  agency  or 
instrumentality  originally  established  or 
chartered  to  serve  public  piuposes 
specified  by  the  United  States  Congress, 
but  whose  obligations  are  not 
obligations  of  the  United  States  and  are 
not  guaranteed  by  the  United  States. 

Interest  rate  contracts  include,  single 
currency  interest-rate  swaps,  basis 
swaps,  forward  rate  agreements, 
interest-rate  options,  and  any  similar 
instrument  that  gives  rise  to  similar 
risks,  including  when-issued  securities. 

Investment  grade  means: 

(1)  A  credit  quality  rating  in  one  of 
the  foiu  highest  credit  rating  categories 
by  an  NRSRO  and  not  below  the  fourth 
highest  rating  category  by  any  NRSRO; 
or 

(2)  If  there  is  no  credit  quality  rating 
by  an  NRSRO,  a  determination  by  a 
Bank  that  the  issuer,  asset  or  instrument 
is  the  credit  equivalent  of  investment 
grade  using  credit  rating  standards 
available  from  an  NRSRO  or  other 
similar  standards. 

Market  risk  has  the  meaning  set  forth 
in  §  917.1  of  this  chapter. 

Marketable  means,  with  respect  to  an 
asset,  that  the  asset  can  be  sold  with 
reasonable  promptness  at  a  price  that 
corresponds  reasonably  to  its  fair  value. 

Market  value  at  risk  is  the  loss  in  the 
market  value  of  a  Bank's  portfolio 
measured  bom  a  base  line  case,  where 
the  loss  is  estimated  in  accordance  with 
§932.5  of  this  chapter. 

Minimum  investment  means  the 
minimum  amount  of  Class  A  and/or 
Class  B  stock  that  a  member  is  required 
to  own  in  order  to  be  a  member  of  a 
Bank  and  in  order  to  obtain  advances 
and  to  engage  in  other  business 
activities  with  the  Bank  in  accordance 
with  §  931.3  of  this  chapter. 

Operations  risk  has  the  meaning  set 
forth  in  §917.1  of  this  chapter. 

Permanent  capital  means  the  retained 
earnings  of  a  Bank,  determined  in 
accordance  with  GAAP,  plus  the 
amoiint  paid-in  for  the  Bank's  Class  B 
stock. 

Redeem  or  Redemption  means  the 
acquisition  by  a  Bank  of  its  outstanding 
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I  llass  A  or  Class  B  stock  at  par  value 
following  the  expiration  of  the  six- 
month  or  five-year  statutory  redemption 
period,  respectively,  for  the  stock. 

Regulatory  risk-based  capital 
requirement  means  the  amount  of 
permanent  capital  that  a  Bank  is 
required  to  maintain  in  accordance  with 
§  932.3  of  this  chapter. 

Regulatory  total  capital  requirement 
means  the  amount  of  total  capital  that 
a  Bank  is  required  to  maintain  in 
accordance  with  §  932.2  of  this  chapter. 
I    Repurchase  means  the  acquisition  by 
|i  Bank  of  excess  stock  prior  to  the 
expiration  of  the  six-month  or  five-year 
statutory  redemption  period  for  the 
stock. 

Repurchase  agreement  means  an 
agreement  between  a  seller  and  a  buyer 
whereby  the  seller  agrees  to  repiut:hase 
a  security  or  similar  securities  at  an 
agreed  upon  price,  with  or  without  a 
stated  time  for  repurchase. 

Total  assets  means  the  total  assets  of 
a  Bank,  as  determined  in  accordance 
witii  GAAP. 

Total  capital  of  a  Bank  means  the  sum 
of  permanent  capital,  the  amoimts  paid- 
in  for  Class  A  stock,  the  amount  of  any 
general  allowance  for  losses,  and  the 
amoimt  of  other  instruments  identified 
in  a  Bank's  capital  plan  that  the  Finance 
Board  has  determined  to  be  available  to 
absorb  losses  incurred  by  such  Bank. 

Walkaway  clause  means  a  provision 
in  a  bilateral  netting  contract  that 
permits  a  nondefaulting  counterparty  to 
make  a  lower  payment  than  it  would 
make  otherwise  under  the  bilateral 
netting  contract,  or  no  payment  at  all.  to 
a  defaulter  or  the  estate  of  a  defaulter, 
even  if  the  defaulter  or  the  estate  of  the 
defaulter  is  a  net  creditor  under  the 
bilateral  netting  contract. 

PART  931— FEDERAL  HOME  LOAN 
BANK  CAPITAL  STOCK 

Sec. 

931.1  Classes  of  capital  stock. 

931.2  Issuance  of  capital  stock. 

931.3  Minimum  investment  in  capital 
stock. 

931.4  Dividends. 

931.5  Liquidation,  merger,  or  consolidation. 

931.6  Transfer  of  capital  stock. 

931.7  Redemption  and  repurchase  of  capital 
stock. 

931.8  Capital  impairment. 

931.9  Transition  provision. 

Authority:  12  U.S.C.  1422a(a){3).  1422b(a), 
426, 1440,  1443,  1446. 

931.1    Classes  of  capital  stocic 

The  authorized  capital  stock  of  a  Bank 
shall  consist  of  the  following 
nstruments: 

(a)  Class  A  stock,  which  shall: 


(1)  Have  a  par  value  as  determined  by 
the  board  of  directors  of  the  Bank  and 
stated  in  the  Bank's  capital  plan; 

(2)  Be  issued,  redeemed,  and 
repiuchased  only  at  its  stated  par  value; 
and 

(3)  Be  redeemable  in  cash  only  on  six- 
months  written  notice  to  the  Bank. 

(b)  Class  B  stock,  which  shall: 

(1)  Have  a  par  value  as  determined  by 
the  board  of  directors  of  the  Bank  and 
stated  in  the  Bank's  capital  plan; 

(2)  Be  issued,  redeemed,  and 
repurchased  only  at  its  stated  par  value; 

(3)  Be  redeemable  in  cash  only  on 
five-years  written  notice  to  the  Bank; 
and 

(4)  Confer  an  ownership  interest  in 
the  retained  earnings,  surplus, 
imdivided  profits,  and  equity  reserves  of 
the  Bank;  and 

(c)  Any  one  or  more  subclasses  of 
Class  A  or  Class  B  stock,  each  of  which 
may  have  different  rights,  terms, 
conditions,  or  preferences  as  may  be 
authorized  in  the  Bank's  capital  plan, 
provided,  however,  that  each  subclass  of 
stock  shall  have  all  of  the  characteristics 
of  its  respective  class,  as  specified  in 
paragraph  (a)  or  (b)  of  this  section. 

§  931J2    Issuance  of  capital  stock. 

(a)  In  general.  A  Bank  may  issue 
either  one  or  both  classes  of  its  capital 
stock  (hicluding  subclasses),  as 
authorized  by  §  931.1,  and  shall  not 
issue  any  other  class  of  capital  stock.  A 
Bank  shall  issue  its  stock  only  to  its 
members  and  only  in  book-entry  form, 
and  the  Bank  shall  act  as  its  own 
transfer  agent.  All  capital  stock  shall  be 
issued  in  accordance  with  the  Bank's 
capital  plan. 

(b)  Initial  issuance.  In  coimection 
with  the  initial  issuance  of  its  Class  A 
and/or  Class  B  stock  (or  any  subclass  of 
either),  a  Bank  may  issue  such  stock  in 
exchange  for  its  existing  stock,  through 
a  conversion  of  its  existing  stock,  or 
through  any  other  fair  and  equitable 
transaction  or  method  of  distribution. 
As  part  of  its  initial  stock  issuance 
transaction,  a  Bank  may  distribute  any 
portion  of  its  then-existing  imrestricted 
retained  earnings  as  shares  of  Class  B 
stock. 

§  931 .3    Minimum  investment  in  capital 
stock. 

(a)  A  Bank  shall  require  each  member 
to  maintain  a  minimiun  investment  in 
the  capital  stock  of  the  Bank,  both  as  a 
condition  to  becoming  and  remaining  a 
member  of  the  Bank  and  as  a  condition 
to  transacting  business  with  the  Bank  or 
obtaining  advances  and  other  services 
from  the  Bank.  The  amount  of  the 
required  minimi'm  investment  shall  be 
determined  in  accordance  with  the 


Bank's  capital  plan  and  shall  be 
sufficient  to  ensure  that  the  Bank 
remains  in  compliance  with  its 
minimum  capital  requirements.  A  Bank 
shall  require  each  member  to  maintain 
its  minimum  investment  for  as  long  as 
the  institution  remains  a  member  of  the 
Bank  and  for  as  long  as  the  member 
engages  in  any  activity  with  the  Bank 
against  which  the  Bank  is  required  to 
maintain  capital. 

(b)  A  Bank  may  establish  the 
minimxim  investment  required  of  each 
member  as  a  percentage  of  the  total 
assets  of  the  member,  as  a  percentage  of 
the  advances  outstanding  to  the 
member,  as  a  percentage  of  any  other 
business  activity  conducted  with  the 
member,  on  any  other  basis  that  is 
approved  by  the  Finance  Board,  or  any 
combination  thereof. 

(c)  A  Bank  may  require  each  member 
to  satisfy  the  Tninimiim  investment 
requirement  through  the  purchase  of 
either  Class  A  or  Class  B  stock,  or 
through  the  purchase  of  one  or  more 
combinations  of  Class  A  and  Class  B 
stock  that  have  been  authorized  by  the 
board  of  directors  of  the  Bank  in  its 
.capital  plan.  A  Bank,  in  its  discretion, 
may  establish  a  lower  minimum 
investment  for  members  that  invest  in 
Class  B  stock  than  is  required  for 
members  that  invest  in  Class  A  stock, 
provided  that  such  reduced  investment 
provides  sufficient  capital  for  the  Bank 
to  remain  in  compliance  with  its 
minimiun  capital  requirements. 

(d)  Each  member  of  a  Bank  shall  at  all 
times  maintain  an  investment  in  the 
capital  stock  of  the  Bank  in  an  amount 
that  is  sufficient  to  satisfy  the  minimum 
investment  required  for  that  member  in 
accordance  with  the  Bank's  capital  plan. 

(The  OfRce  of  Management  and  Budget  has 
approved  the  information  collection 
contained  in  this  section  and  assigned 
control  number  3069-0059  with  an 
expiration  date  of  November  30,  2003.) 

§931.4    Dividends. 

(a)  In  general.  A  Bank  may  fwiy 
dividends  on  its  capital  stock  only  out 
of  previously  retained  earnings  or 
ciurent  net  earnings,  and  shall  declare 
and  pay  dividends  only  as  provided  by 
its  capital  plan.  The  capital  plan  may 
establish  different  dividend  rates  or 
preferences  for  each  class  or  subclass  of 
stock,  which  may  include  a  dividend 
that  tracks  the  economic  performance  of 
certain  Bank  assets,  such  as  Acquired 
Member  Assets.  A  member,  including  a 
member  that  has  provided  the  Bank 
with  a  notice  of  intent  to  withdraw  from 
membership  or  one  whose  membership 
is  otherwise  terminated,  shall  be 
entiUed  to  receive  any  dividends  that  a 
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Bank  declares  on  its  capital  stock  while 
the  member  owns  the  stock. 

(b)  Limitation  on  payment  of 
dividends.  In  no  event  shall  a  Bank 
declare  or  pay  any  dividend  on  its 
capital  stock  if  after  doing  so  the  Bank 
would  foil  to  meet  any  of  its  minimiiTn 
capital  requirements,  nor  shall  a  Bank 
that  is  not  in  compliance  with  any  of  its 
minimum  capital  requirements  declare 
or  pay  any  dividend  on  its  capital  stock. 

§  931 .5    Liquidation,  merger,  or 
consolidation. 

The  respective  rights  of  the  Class  A 
and  Class  B  stockholders,  in- the  event 
that  the  Bank  is  liquidated,  or  is  merged 
or  otherwise  consolidated  with  another 
Bank,  shall  be  determined  in  accordance 
with  the  capital  plan  of  the  Bank. 

|931.,6    Transfer  of  capital  stocic. 

A  member  of  a  Bank  may  transfer  any 
excess  capital  stock  of  the  Bank  to 
another  member  of  that  Bank  or  to  an 
institution  that  has  been  approved  for 
membership  in  that  Bank  and  that  has 
satisfied  all  conditions  for  becoming  a 
member,  other  than  the  purchase  of  the 
minimum  amount  of  Bank  stock  that  it 
is  required  to  hold  as  a  condition  of 
membership.  Any  such  stock  transfers 
shall  be  at  par  value  and  shall  be 
effective  upon  being  recorded  on  the 
appropriate  books  and  records  of  the 
Bank. 

1931.7    Redemption  and  rspurchaee  of 
capital  stociL 

(a)  Redemption.  A  member  may  have 
its  capital  stock  in  a  Bank  redeemed  by 
providing  written  notice  to  the  Bank  in 
accordance  with  this  section.  For  Class 
A  stock,  a  member  shall  provide  six- 
months  written  notice,  and  for  Qass  B 
stock  a  member  shall  provide  five-years 
written  notice.  The  notice  shall  indicate 
the  number  of  shares  of  Bank  stock  that 
are  to  be  redeemed,  and  a  member  shall 
not  have  more  than  one  notice  of 
redemption  outstanding  at  one  time  for 
the  same  shares  of  Bank  stock.  A 
member  may  cancel  a  notice  of 
redemption  by  so  informing  the  Bank  in 
writing,  and  the  Bank  may  impose  a  fee 
(to  be  specified  in  its  capital  plan)  on 
any  member  that  cancels  a  pending 
notice  of  redemption.  At  the  expiration 
of  the  applicable  notice  period,  the  Bank 
shall  pay  the  stated  par  value  of  that 
stock  to  the  member  in  cash.  A  Bank 
shall  not  be  obligated  to  redeem  its 
capital  stock  other  than  in  accordance 
with  this  paragraph. 

(b)  Repurchase.  A  Bank,  in  its 
discretion  and  without  regard  to  the 
applicable  redemption  periods,  may 
repurchase  from  a  member  any 
outstanding  Class  A  or  Class  B  capital 


stock  that  is  in  excess  of  the  amoimt  of 
that  class  of  Bank  stock  that  the  member 
is  required  to  hold  as  a  minimum 
investment,  in  accordance  with  the 
capital  plan  of  that  Bank.  A  Bank 
undertaking  such  a  stock  repurchase  at 
its  own  initiative  shall  provide  the 
member  with  reasonable  notice  prior  to 
repurchasing  any  excess  stock,  with  the 
period  of  such  notice  to  be  specified  in 
the  Bank's  capital  plan,  and  shall  pay 
the  stated  par  value  of  that  stock  to  the 
member  in  cash.  For  purposes  of  this 
section,  any  Bank  stock  owned  by  a 
member  shall  be  considered  to  be  excess 
stock  if  the  member  is  not  required  to 
hold  such  stock  either  as  a  condition  of 
remaining  a  member  of  the  Bank  or  as 
a  condition  of  obtaining  advances  or 
transacting  other  business  with  the 
Bank.  A  member's  submission  of  a   ' 
notice  of  intent  to  withdraw  from 
membership,  or  its  termination  of 
membership  in  any  other  manner,  shall 
not,  in  and  of  itself,  cause  any  Bank 
stock  to  be  deemed  excess  stock  for 
purposes  of  this  section. 

(c)  Limitation.  In  no  event  may  a  Bank 
redeem  or  repiurhase  any  stock  if, 
following  the  redemption  or  repurchase, 
the  Bank  would  fail  to  meet  any 
minimum  capital  requirement,  or  if  the 
member  would  fail  to  maintain  its 
minimum  investment  in  the  stock  of  the 
Bank,  as  required  by  §  931.3. 

(The  Office  of  Management  and-Budget  has 
approved  the  information  collection 
contained  in  this  section  and  assigned 
control  number  3069-0004  with  an 
expiration  date  of  April  30,  2001.) 

§931.8    Capital  impairment 

A  Bank  may  not  redeem  or  repurchase 
any  capital  stock  without  the  prior 
written  approval  of  the  Finance  Board  if 
the  Finance  Board  or  the  board  of 
directors  of  the  Bank  has  determined 
that  the  Bank  has  incurred  or  is  likely 
to  incxii  losses  that  result  in  or  are  likely 
to  result  in  charges  against  the  capital  of 
the  Bank.  This  prohibition  shall  apply 
even  if  a  Bank  is  in  cotnpliance  with  its 
minimum  capital  requirements,  and 
shall  remain  iii  effect  for  however  long 
the  Bank  continues  to  incur  such 
charges  or  until  the  Finance  Board 
determines  that  such  charges  are  not 
expected  to  continue. 

§931.9    Transition  provision. 

(a)  In  general.  Each  Bank  shall  comply 
with  the  minimum  leverage  and  risk-' 
based  capital  requirements  specified  in 
§932.2  and  §932.3  of  this  chapter, 
respectively,  and  each  member  shall 
comply  with  the  miniimiTn  investment 
established  in  the  capital  plan,  as  of  the 
effective  date  of  that  Bank's  capital  plan. 
The  effective  date  of  a  Bank's  capitaJ 


plan  shall  be  the  date  on  which  the 
Bank  first  issues  any  Class  A  or  Class  B 
stock.  Prior  to  the  effective  date,  the 
issuance  and  retention  of  Bank  stock 
shall  be  as  provided  in  §  925.20  and 
§  925.22  of  this  chapter. 

(b)  Transition  period.  (1)  Bank 
transition.  A  Bank  that  will  not  be  in 
compliance  with  the  minimum  leverage 
and  risk-based  capital  requirements 
specified  in  §  932.2  and  §  932.3  of  this 
chapter  as  of  the  effective  date  of  its 
capital  plan  shall  maintain  compliance 
with  the  leverage  limit  requirements  in 
§  966.3(a)  of  this  chapter  and  shall 
include  in  its  capital  plan  a  description 
of  the  steps  that  the  Bank  will  take  to 
achieve  compliance  with  the  minimum 
capital  requirements  specified  in  §  932.2 
and  §  932.3  of  this  chapter.  The  period 
of  time  for  compliance  with  the 
minimum  capital  requirements  shall  be 
stated  in  the  plan  and  shall  not  exceed 
three  years  from  the  effective  date  of  the 
capital  plan.  When  the  Bank  has 
achieved  compliance  with  the  leverage 
requirement  of  §  932.2  of  this  chapter, 
the  leverage  limit  requirements  of 
§  966.3(a)  of  this  chapter  shall  cease  to 
apply  to  that  Bank. 

12)  Member  transition,  (i)  Existing 
members.  A  Bank's  capital  plan  shall 
require  any  institution  that  was  a 
member  on  November  12, 1999,  and 
whose  investment  in  Bank  stock  as  of 
the  effective  date  of  the  capital  plan  will 
be  less  than  the  minimum  investment 
required  by  the  plan,  to  comply  with  the 
minimum  investment  by  a  date 
specified  in  the  Bank's  capital  plan.  The 
length  of  the  transition  period  shall  be 
specified  in  the  capital  plan  and  shall 
not  exceed  three  years.  The  capital  plan 
shall  describe  the  actions  that  the 
existing  members  are  required  to  take  to 
achieve  compliance  with  the  minimum 
investment,  and  may  require  such 
members  to  purchase  additional  Bank 
stock  periodically  over  the  course  of  the 
transition  period. 

(ii)  New  members.  A  Bank's  capital 
plan  shall  require  any  institution  that 
became  a  member  after  November  12, 
1999,  but  prior  to  the  effective  date  of 
the  capital  plan,  to  comply  with  the 
minimum  investment  specified  in  the 
Bank's  capital  plan  as  of  the  effective 
date  of  the  plan.  A  Bank's  capital  plan 
shall  require  any  institution  that 
becomes  a  member  after  the  effective 
date  of  the  capital  plan,  to  comply  with 
the  minimum  investment  upon 
becoming  a  member. 

(3)  New  business.  A  Bank's  capital 
plan  shall  require  any  member  that 
obtains  an  advance  or  other  services 
bom  the  Bank,  or  that  initiates  any  other 
business  activity  with  the  Bank  against 
which  the  Bank  is  reqiiired  to  hold 
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capital,  after  the  effective  date  of  the 
capital  plan  to  comply  with  the 
minimum  investment  specified  in  the 
Bank's  capital  plan  for  such  advance, 
services,  or  activity  at  the  time  the 
transaction  occtirs. 

PART  932— FEDERAL  HOME  LOAN 
BANK  CAPITAL  REQUIREMENTS 


Sec. 

932.1  Risk  management. 

932.2  Total  capital  requirement. 

932.3  Risk-based  capital  requirement. 

932.4  Credit  risk  capital  requirement. 

932.5  Market  risk  capital  requirement. 

932.6  Operations  risk  capital  requirement. 

932.7  Reporting  requirements. 

932.8  Minimum  liquidity  requirements. 

932.9  Limits  on  unsecured  extensions  of 
credit  to  one  counterparty  or  affiliated 
counterparties;  reporting  requirements 
for  total  extensions  of  credit  to  one 
counterparty  or  affiliated  counterparties. 

Authority:  12  U.S.C.  1422a(a)(3),  1422b(a), 
1426,  1440,  1443,  1446. 

§932.1    Risk  management 

Before  its  new  capital  plan  may  take 
effect,  each  Bank  shall  obtain  the 
approval  of  the  Finance  Board  for  the 
internal  market  risk  model  or  the 
internal  cash  flow  model  used  to 
calculate  the  market  risk  component  of 
its  risk-based  capital  requirement,  and 
for  the  risk  assessment  procedures  and 
controls  (whether  established  as  part  of 
its  risk  management  policy  or 
otherwise)  to  be  used  to  manage  its 
credit,  market,  and  operations  risks. 

§932.2    Total  capital  requirement 

(a)  Each  Bank  shall  maintain  at  all 
imes: 

I  (1)  Total  capital  in  an  amount  at  least 
;qual  to  4.0  percent  of  the  Bank's  total 
assets;  and 

(2)  A  leverage  ratio  of  total  capital  to 
total  assets  of  at  least  5.0  percent  of  the 
Bank's  total  assets.  For  purposes  of 
determining  the  leverage  ratio,  total 
capital  shall  be  computed  by 
multiplying  the  Bank's  permanent 
capital  by  1.5  and  adding  to  this  product 
all  other  components  of  total  capital. 

(b)  For  reasons  of  safety  and 
soundness,  the  Finance  Board  may 
require  an  individual  Bank  to  have  and 
maintain  a  greater  amount  of  total 
capital  than  mandated  by  paragraph 
(a)(1)  of  this  section.  « 

§  932.3    Risk-based  capital  requirement. 

(a)  Each  Bank  shall  maintain  at  all 
times  permanent  capital  in  an  amount  at 
least  equal  to  the  sum  of  its  credit  risk 
capital  requirement,  its  market  risk 
capital  requirement,  and  its  operations 
risk  capital  requirement,  calculated  in 
accordance  with  §§  932.4,  932.5  and 
932.6,  respectively. 


(b)  For  reasons  of  safety  and 
soimdness,  the  Finance  Board  may 
require  an  individual  Bank  to  have  and 
maintain  a  greater  amount  of  permanent 
capital  than  required  by  paragraph  (a)  of 
this  section. 

§  932.4    Credit  risl(  capital  requirement 

{a)  General  requirement.  Each  Bank's 
credit  risk  capital  requirement  shall  be 
equal  to  the  sum  of  the  Bank's  credit 
risk  capital  charges  for  all  assets,  off- 
balance  sheet  items  and  derivative 
contracts. 

(b)  Credit  risk  capital  charge  for 
assets.  Except  as  provided  in  paragraph 
(i)  of  this  section,  each  Bank's  credit  risk 
capital  charge  for  an  asset  shall  be  equal 
to  the  book  value  of  the  asset  multiplied 
by  the  credit  risk  percentage 
requirement  assigned  to  that  asset 
pursuant  to  paragraph  (e)(2)  of  this 
section. 

(c)  Credit  risk  capital  charge  for  off- 
balance  sheet  items.  Each  Bulk's  credit 
risk  capital  charge  for  an  off-balance 
sheet  item  shall  be  equal  to  the  credit 
equivalent  amount  of  such  item,  as 
determined  pursuant  to  paragraph  (f)  of 
this  section  multiplied  by  the  credit  risk 
percentage  requirement  assigned  to  that 
item  pursuant  to  paragraph  (e)(2)  of  this 
section,  except  that  the  credit  risk 
percentage  requirement  applied  to  the 
credit  equivalent  amount  for  a  stand-by 
letter  of  credit  shall  be  that  for  an 
advance  with  the  same  remaining 
maturity  as  that  stand-by  letter  of  credit. 

(d)  Derivative  contracts.  (1)  Derivative 
contracts  with  non-member 
counterparties.  Except  as  provided  in 
paragraph  (j)  of  this  section,  each  Bank's 
credit  risk  capital  charge  for  a  specific 
derivative  contract  entered  into  between 
a  Bank  and  a  non-member  institution 
shall  equal  the  sum  of : 

(i)  The  current  credit  exposiue  for  the 
derivative  contract,  calculated  in 
accordance  vdth  paragraph  (g)  or  (h)  of 
this  section,  as  applicable,  multiplied  by 
the  credit  risk  percentage  requirement 
assigned  to  that  derivative  contract 
pursuant  to  paragraph  (e)(2)  of  this 
section,  provided  that: 

(A)  The  remaining  matiuity  of  the 
derivative  contract  shall  be  deemed  to 
be  less  than  one  year  for  the  purpose  of 
applying  Table  1.1  or  1.3  of  this  part; 
and 

(B)  Any  collateral  held  against  an 
exposiu^  from  the  derivative  contract 
shall  be  applied  to  reduce  the  portion  of 
the  credit  risk  capital  charge 
corresponding  to  the  current  credit 
exposure  in  accordance  with  the 
requirements  of  paragraph  (e)(2)(ii)(B)  of 
this  section;  plus 

(ii)  The  potential  future  credit 
exposure  for  the  derivative  contract 


calculated  in  accordance  with  paragraph 
(g)  or  (h)  of  this  section,  as  applicable, 
multiplied  by  the  credit  risk  percentage 
requirement  assigned  to  that  derivative 
contract  pursuant  to  paragraph  (e)(2)  of 
this  section,  where  the  actual  remaining 
maturity  of  the  derivative  contract  is 
used  to  apply  Table  1.1  or  Table  1.3  of 
this  part. 

(2)  Derivative  contracts  with  a 
member.  Except  as  provided  in 
paragraph  (j)  of  this  section,  the  credit 
risk  capital  charge  for  any  derivative 
contract  entered  into  between  a  Bank 
and  one  of  its  member  institutions  shall 
be  calculated  in  accordance  with 
paragraph  (d)(1)  of  this  section. 
However,  the  credit  risk  percentage 
requirements  used  in  the  calciUations 
shall  be  found  in  Table  1 . 1  of  this  part, 
which  sets  forth  the  credit  risk 
percentage  requirements  for  advances. 

(e)  Determination  of  credit  risk 
percentage  requirements. — (1)  Finance 
Board  determination  of  credit  risk 
percentage  requirements.  The  Finance 
Board  shall  determine,  and  update 
periodically,  the  credit  risk  percentage 
requirements  set  forth  in  Tables  1.1 
through  1 .4  of  this  part  applicable  to  a 
Bank's  assets,  off-balance  sheet  items, 
and  derivative  contracts. 

(2)  Bank  determination  of  credit  risk 
percentage  requirements,  (i)  Each  Bank 
shall  determine  the  credit  risk 
percentage  reqmrement  applicable  to 
each  asset,  each  off-balance  sheet  item 
and  each  derivative  contract  by 
identifying  the  category  set  forth  in 
Table  1.1.  Table  1.2,  Table  1.3  or  Table 
1.4  of  this  part  to  which  the  asset,  item 
or  derivative  belongs,  given,  if 
applicable,  its  demonstrated  credit 
rating  and  remaining  matvuity  (as 
determined  in  accordance  with 
paragraphs  (e)(2)(ii)  and  (e)(2)(iii)  of  this 
section).  The  applicable  credit  risk 
percentage  requirement  for  an  asset,  off- 
balance  sheet  item  or  derivative  contract 
shall  be  used  to  calculate  the  credit  risk 
capital  charge  for  such  asset,  item,  or 
derivative  contract  in  accordance  with 
paragraphs  (b),  (c)  or  (d)  of  this  section 
respectively.  The  relevant  categories 
and  credit  risk  percentage  requirements 
are  provided  in  the  following  Tables  1.1 
through  1.4  of  this  part: 

Table  1.1.— Requirement  for 
•  Advances 


Type  of  advances 


Advances  with: 
Remaining  maturity  <=  4 

years 

Remaining  maturity  >  4  years 
to  7  years  


Percentage 

applicable 

to  advances 


0.07 
0.20 
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Table  1.1.— Requirement  for 
Advances— Continued 


Type  of  advances 

Percentage 

applicabte 

to  advances 

Remaining  maturity  >  7  years 
to  10  years  

0.30 

Remaining  maturity  >  10 
years 

0.35 

Table  1 .2.— Requirement  for 
Rated  Residential  Mortgage  As- 
sets— Continued 


Table  1 .2.— Requirement  for 
Rated  Residential  Mortgage  As- 
sets— Continued 


Table  1.2.— Requirement  for 
Rated  Residential  Mortgage  As- 
sets 


Type  of  residential  mortgage 
asset 


Highest  Investment  Grade  ... 
Second  Highest  Investment 
Grade 


Percentage 
applicable 
to  residen- 
tial mort- 
gage assets 


0.37 


0.60 


Type  of  residential  mortgage 
asset 

Percentage 
applicable 
to  residen- 
tial mort- 
gage assets 

Third  Highest  Investment 
Grade  

Fourth  Highest  Investment 
Grade  

If  Downgraded  to  Below  Invest- 
ment Grade  After  Acquisition 
By  Bank: 
Highest  Below  Investment 

Grade 

Second  Highest  Below  In- 
vestment Grade 

0.86 
1.20 

2.40 
4.80 

All  Other  Betow  Investment 

Grade 

Subordinated  Classes  of  Mort- 
gage Assets: 
Highest  Investment  Grade  .... 

34.00 
0.37 

Type  of  residential  mortgage 
asset 

Percentage 
applicable 
to  residen- 
tial mort- 
gage assets 

Second  Highest  Investment 
Grade 

Third  Highest  Investment 
Grade 

Fourth  Highest  Investment 

Grade 

If  Downgraded  to  Below  Invest- 
ment Grade  After  Acquisition 

By  Bank: 

Highest  Below  Investment 
Grade 

Second  Highest  Betow  In- 
vestment Grade 

0.60 
1.60 
4.45 

13.00 
34.00 

All  Other  Bekjw  Investment 
Grade 

100.00 

Table  1 .3.— Requirement  for  rated  Assets  or  Rated  Items  Other  Than  Advances  or  Residential  Mortgage 

Assets 

[Based  on  remaining  maturity] 


U.S.  Government  Securities 

Highest  Investment  Grade 

Second  Highest  Investment  Grade 

Third  Highest  Investment  Grade 

Fourth  Highest  Investment  Grade  

If  Downgraded  Betow  Investment  Grade  After  Acquisition  by  Bank: 

Highest  Betow  Investment  Grade 

SecorxJ  Highest  Betow  Investment  Grade  

Another 


Appltoable  percentage 


£  1  year 


0.00 
0.15 
0.20 
0.70 
2.50 

10.00 

26.00 

100.00 


>1  yrto3 
yrs 


0.00 
0.40 
0.45 
1.10 
3.70 

13.00 

34.00 

100.00 


>3yrs  to 
7yrs 


0.00 
0.90 
1.00 
1.60 
4.45 

13.00 

34.00 

100.00 


>7yr8  to  10 
yrs 


0.00 
1.40 
1.45 
2.05 
5.50 

13.00 

34.00 

100.00 


>10yrs 


0.00 
2.20 
2.30 
2.95 
7.05 

13.00 

34.00 

100.00 


Table  1.4.— Requirement  for 
Unrated  Assets 


Type  of  unrated  asset 


Cash  

Premises.  Plant,  and  Equip- 
ment   

Investments  Under  §  940.3(e)  & 
(f) 


Applk;at)ie 
percentage 


0.00 
8.00 
8.00 


(ii)  When  determining  the  applicable 
credit  risk  percentage  requirement  from 
Tables  1.2  or  1.3  of  this  part,  each  Bank 
shall  apply  the  following  criteria: 

(A)  For  assets  or  items  that  are  rated 
directly  by  an  NRSRO,  the  credit  rating 
shall  be  the  NRSRO's  credit  rating  for 
the  asset  or  item  as  determined  in 
accordance  with  paragraph  (e)(2)(iii)  of 
this  section. 

(B)  When  using  Table  1.3  of  this  part, 
for  an  asset,  off-balance  sheet  item,  or 
derivative  contract  that  is  not  rated 
direcdy  by  an  NRSRO,  but  for  which  an 
NRSRO  rating  has  been  assigned  to  any 


corresponding  obligor  counterparty, 
third  party  guarantor,  or  collateral 
backing  the  asset,  item,  or  derivative, 
the  credit  rating  that  shall  apply  to  the 
asset,  item,  or  derivative,  or  portion  of 
the  asset,  item,  or  derivative  so 
guaranteed  or  collateralized,  shall  be  the 
credit  rating  corresponding  to  such 
obligor  counterparty,  third  party 
guarantor,  or  underlying  collateral,  as 
determined  in  accordance  with 
paragraph  (e)(2)(iii)  of  this  section.  If 
there  are  multiple  obligor 
counterparties,  third  party  guarantors, 
or  collateral  instruments  backing  an 
asset,  item,  or  derivative  not  rated 
directly  by  an  NRSRO,  or  any  specific 
portion  thereof,  then  the  credit  rating 
that  shall  apply  to  that  asset,  item,  or 
derivative  or  specific  portion  thereof, 
shall  be  the  highest  credit  rating  among 
such  obligor  counterparties,  third  party 
guarantors,  or  collateral  instruments,  as 
determined  in  accordance  with 
paragraph  (e)(2)(iii)  of  this  section. 
Assets,  items  or  derivatives  shall  be 


deemed  to  be  backed  by  collateral  for 
piuposes  of  this  paragraph  if  the 
collateral  is: 

{1)  Actually  held  by  the  Bank  or  an 
independent,  third-party  custodian,  or, 
if  permitted  under  the  Bank's  collateral 
agreement  with  such  party,  by  the 
Bank's  member  or  an  affiliate  of  that 
member  where  the  term  "affiliate"  has 
the  same  meaning  as  in  §  950.1  of  this 
chapter; 

[2)  Legally  available  to  absorb  losses; 

(5)  Of  a  readily  determinable  value  at 
which  it  can  be  liqmdated  by  the  Bank; 

(4)  Held  in  accordance  with  the 
provisions  of  the  Bank's  member 
products  policy  established  pursuant  to 
§917.4  of  this  chapter;  and 

(5)  Subject  to  an  appropriate  discount 
to  protect  against  price  decline  during 
the  holding  period,  as  well  as  the  costs 
likely  to  be  incurred  in  the  liquidation 
of  the  collateral. 

(C)  When  using  Table  1.3  of  this  part, 
for  an  asset  with  a  short-term  credit 
rating  bom  a  given  NRSRO,  the  credit 
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risk  percentage  requirement  shall  be 
based  on  the  remaining  matiuity  of  the 
asset  and  the  long-term  credit  rating 
provided  for  the  issuer  of  the  asset  by 
the  same  NRSRO.  Should  the  issuer  of 
the  short-term  asset  not  have  a  long- 
term  credit  rating,  the  long-term 
equivalent  rating  shall  be  determined  as 
follows: 

[1)  The  highest  short-term  credit 
rating  shall  be  equivalent  to  the  third 
highest  long-term  rating; 

(2)  The  second  highest  short-term 
rating  shall  be  equivalent  to  the  foiuth 
highest  long-term  rating; 

{3)  The  third  highest  short-term  rating 
shall  be  equivalent  to  the  fotulh  highest 
long-term  rating;  and 

(4)  If  the  short-term  rating  is 
downgraded  to  below  investment  grade 
after  acquisition  by  the  Bank,  the  short- 
term  rating  shall  be  equivalent  to  the 
second  bluest  below  investment  grade 
long-term  rating. 

(D)  For  residential  mortgage  assets 
and  other  assets  or  items,  or  relevant 
portion  of  an  asset  or  item,  that  do  not 
meet  the  requirements  of  paragraphs 
(e)(2)(ii){A).  (e)(2)(ii)(B)  or  (e)(2)(ii)(C)  of 
this  section,  and  are  not  identified  in 
Tables  1.1  or  Table  1.4  of  this  part,  each 
Bank  shall  determine  its  own  credit 
rating  for  such  assets  or  items,  or 
relevant  portion  thereof,  using  credit 
rating  standards  available  from  an 
NRSRO  or  other  similar  standards.  This 
credit  rating,  as  determined  by  the  Bank, 
shall  be  used  to  identify  the  applicable 
credit  risk  percentage  requirement 
under  Table  1.2  of  this  part  for 
residential  mortgage  assets,  or  under 
Table  1.3  of  this  part  for  all  other  assets 
or  items. 

(E)  The  credit  risk  percentage 
requirement  for  mortgage  assets  that  are 
acquired  member  assets  described  in 

§  955.1(a)  of  this  chapter  shall  be 
assigned  from  Table  1.2  of  this  part 
based  on  the  rating  of  those  assets  after 
taking  into  accoimt  any  credit 
enhancement  required  by  §  955.3  of  this 
chapter.  Should  a  Bank  further  enhance 
a  pool  of  loans  through  the  piuchase  of 
insurance  or  by  some  other  means,  the 
credit  risk  percentage  requirement  shall 


be  based  on  the  rating  of  such  pool  after 
the  supplemental  credit  enhancement, 
except  tiiat  the  Finance  Board  retains 
the  right  to  adjust  the  credit  capital 
charge  to  account  for  any  deficiencies 
with  the  supplemental  enhancement  on 
a  case-by-case  basis. 

(iii)  In  determining  the  credit  ratings 
under  paragraph  (e)(2}(ii}(A},  {e)(2)(ii)(B) 
and  (e)(2)(ii)(C)  of  this  section,  each 
Bank  shall  apply  the  following  criteria: 

(A)  The  most  recent  credit  rating  from 
a  given  NRSRO  shall  be  considered.  If 
only  one  NRSRO  has  rated  an  asset  or 
item,  that  NRSRO's  rating  shall  be  used. 
If  an  asset  or  item  has  received  credit 
ratings  irom  more  than  one  NRSRO,  the 
lowest  credit  rating  from  among  those 
NRSROs  shall  be  used. 

(B)  Where  a  credit  rating  has  a 
modifier  (e.g.,  A-1+  for  short-term 
ratings  and  A+  or  A  -  for  long-term 
ratings)  the  credit  rating  is  deemed  to  be 
the  credit  rating  without  the  modifier 
(e.g.,  A-1+  =  A-1  and  A-^  or  A-=  A); 

(f)  Calculation  of  credit  equivalent 
amount  for  off-balance  sheet  items.  (1) 
General  requirement.  The  credit 
equivalent  amount  for  an  off-balance 
sheet  item  shall  be  determined  by  a 
Finance  Board  approved  model  or  shall 
be  equal  to  the  face  amount  of  the 
instnunent  multiplied  by  the  credit 
convOTsion  factor  assigned  to  such  risk 
category  of  instruments,  subject  to  the 
exceptions  in  paragraph  (f)(2)  of  this 
section,  provided  in  the  following  Table 
2  of  this  part: 

Table  2.— Credit  Conversion  Fac- 
tors FOR  Off-Balance  Sheet 
Items 


Instalment 

Credit  con- 

verston 

factor 

(in  percent) 

Asset  sales  with  recourse 
where  the  credit  risk  remains 
with  the  Bank  

100 

Commitments  to  make  ad- 
vances 

Commitments  to  make  or  pur- 
chase other  loans 

Standby  letters  of  credit  

50 

Table  2.— Credit  Conversion  Fac- 
tors FOR  Off-Balance  Sheet 
Items— Continued 


Instrument 

Credit  con- 
version 
factor 
(in  percent) 

Other  commitments  with  origi- 
nal maturity  of  over  one  year 

Ottier  commitments  with  origi- 
nal maturity  of  one  year  or 
toss 

20 

(2)  Exceptions.  The  credit  conversion 
factor  shall  be  zero  for  Other 
C}ommitments  With  Original  Maturity  of 
Over  One  Year  and  Other  Commitments 
With  Original  Maturity  of  One  Year  or 
Less,  for  which  credit  conversion  factors 
of  50  percent  or  20  percent  woiUd 
otherwise  apply,  that  are 
imconditionally  cancelable,  or  that 
effectively  provide  for  automatic 
cancellation,  due  to  the  det«ioration  in 
a  borrower's  creditworthiness,  at  any 
time  by  the  Bank  without  prior  notice. 

(g)  Calculation  of  current  and 
potential  future  credit  exposures  for 
single  derivative  contracts.  (1)  Current 
credit  exposure.  The  ciurent  credit 
exposure  for  a  derivative  contract  that  is 
not  subject  to  a  qualifying  bilateral 
netting  contract  described  in  paragraph 
(h)(3)  of  this  section  shall  be: 

(i)  If  the  mark-to-market  value  of  the 
contract  is  positive,  the  mark-to-market 
value  of  the  contract;  or  (ii)  If  the  mark- 
to-market  value  of  the  contract  is  zero  or 
negative,  zero. 

(2)  Potential  future  credit  exposure,  (i) 
The  potential  futiue  credit  exposure  for 
a  single  derivative  contract,  including  a 
derivative  contract  with  a  negative 
mark-to-market  value,  shall  be 
calcidated  using  an  internal  model 
approved  by  the  Finance  Board  or,  in 
the  alternative,  by  multiplying  the 
effective  notional  amount  of  the 
derivative  contract  by  one  of  the 
assigned  credit  conversion  factors, 
modified  as  may  be  required  by 
paragraph  (g)(2){ii)  of  this  section,  for 
the  appropriate  category  as  provided  in 
the  following  Table  3  of  this  part: 


Table  3.— Credit  Conversion  Factors  for  Potential  Future  Credit  Exposure  Derivative  Contracts 

[In  percent] 


ReskJual  maturity 


Interest  rate 


Foreign 
exchanoe 
and  gold 


Equity 


Prectous 
metals  ex- 
cept goto 


Other  cofTV 
modities 


One  year  or  toss  

Over  1  year  to  five  years 
Over  five  years 


0 
.5 
1.5 


1 
5 
7.5 


6 

8 

10 


10 
12 
15 
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(ii)  In  applying  the  credit  conversion 
factors  in  Table  3  of  this  part  the 
following  modifications  shall  be  made: 

(A)  For  derivative  contracts  with 
multiple  exchanges  of  principal,  the 
conversion  factors  are  multiplied  by  the 
niunber  of  remaining  payments  in  the 
derivative  contract;  and 

(B)  For  derivative  contracts  that 
automatically  reset  to  zero  veilue 
following  a  payment,  the  residual 
maturity  equals  the  time  imtil  the  next 
payment;  however,  interest  rate 
contracts  with  remaining  maturities  of 
greater  than  one  year  shall  be  subject  to 
a  minimum  conversion  factor  of  0.5 
percent. 

(iii)  If  a  Bank  uses  an  internal  model 
to  determine  the  potential  future  credit 
exposiore  for  a  particular  type  of 
derivative  conUact.  the  B^ik  shall  use 
the  same  model  for  all  other  similar 
types  of  contracts.  However,  the  Bank 
may  use  an  internal  model  for  one  type 
of  derivative  contract  and  Table  3  of  this 
part  for  another  type  of  derivative 
contract. 

(iv)  Forwards,  swaps,  purchased 
options  and  similar  derivative  contracts 
not  included  in  the  Interest  Rate, 
Foreign  Exchange  and  Gold,  Equity,  or 
Precious  Metals  Except  Gold  categories 
shall  be  treated  as  other  commodities 
contracts  when  determining  potential 
future  credit  exposures  using  Table  3  of 
this  part. 

(v)  If  a  Bank  uses  Table  3  of  this  part 
to  determine  the  potential  future  credit 
exposures  for  credit  derivative 
contracts,  the  credit  conversion  factors 
provided  in  Table  3  for  equity  contracts 
shall  also  apply  to  the  credit  derivative 
contracts  entered  into  with  investment 
grade  counterparties.  If  the  counterparty 
is  downgraded  to  below  investment 
grade,  the  credit  conversion  factor 
provided  in  Table  3  of  this  part  for  other 
commodity  contracts  shall  apply. 

(h)  Calculation  of  current  ana 
potential  future  credit  exposures  for 
multiple  derivative  contracts  subject  to 
a  qualifying  bilateral  netting  contract — 

(1)  Current  credit  exposiu*.  The 
current  credit  exposure  for  multiple 
derivative  contracts  executed  with  a 
single  counterparty  and  subject  to  a 
qualifying  bilateral  netting  contract 
described  in  paragraph  (h)(3)  of  this 
section,  shall  be  calciilated  on  a  net 
basis  and  shall  equal: 

(i)  The  net  sum  of  all  positive  and 
negative  mark-to-market  values  of  the 
individuad  derivative  contracts  subject 
to  a  qualifying  bilateral  netting  contract, 
if  the  net  sum  of  the  mark-to-market 
values  is  positive;  or 

(ii)  Zero,  if  the  net  sum  of  the  mark- 
to-market  values  is  zero  or  negative. 


(2)  Potential  future  credit  exposure. 
The  potential  future  credit  exposure  for 
each  individual  derivative  contract  firom 
among  a  group  of  derivative  contracts 
that  are  executed  with  a  single 
counterparty  and  subject  to  a  qualifying 
bilateral  netting  contract  described  in 
paragraph  (h)(3)  of  this  section  shall  be 
calculated  as  follows: 

A^  =  0.4  X  AgTO«  +  (0.6  X  NGR  x  Agro«). 

where: 

(i)  Ao«  is  the  potential  future  credit 
exposure  for  an  individual  derivative 
contract  subject  to  the  qualifying 
bilateral  netting  contract: 

(ii)  Agross  is  the  gross  potential  future 
credit  exposure,  i.e.,  the  potential  future 
credit  exposure  for  the  individual 
derivative  contract,  calculated  in 
accordance  with  paragraph  (g)(2)  of  this 
section  but  without  regard  to  the  fact 
that  the  contract  is  subject  to  the 
qualifying  bilateral  netting  contract; 

(iii)  NGR  is  the  net  to  gross  ratio,  i.e., 
the  ratio  of  the  net  current  credit 
exposure  of  all  the  derivative  contracts 
subject  to  the  qualifying  bilateral  netting 
contract,  calculated  in  accordance  vdth 
paragraph  (h)(1)  of  this  section,  to  the 
gross  current  credit  exposure;  and 

(iv)  The  gross  current  credit  exposure 
is  the  sum  of  the  positive  current  credit 
exposures  of  all  the  individual 
derivative  contracts  subject  to  the 
qualifying  bilateral  netting  contract, 
calculated  in  accordance  with  paragraph 
(gKl)  of  this  section  but  without  regard 
to  the  fad  that  the  contract  is  subject  to 
the  qualifying  bilateral  netting  contract. 

(3)  Qualifying  bilateral  netting 
contract.  A  bilateral  netting  contract  - 
shall  be  considered  a  qualifying  bilateral 
netting  contract  if  the  following 
conditions  are  met: 

(i)  The  netting  contract  is  in  writing; 

(ii)  The  netting  contract  is  not  subject 
to  a  walkaway  clause; 

(iii)  The  netting  contract  provides  that 
the  Bank  would  have  a  single  legal 
claim  or  obligation  either  to  receive  or 
to  pay  only  the  net  amotmt  of  the  sum 
of  the  positive  and  negative  mark-to- 
market  values  on  the  individual 
derivative  contracts  covered  by  the 
netting  contract  in  the  event  that  a 
counterparty,  or  a  counterparty  to  whom 
the  netting  contract  has  beisn  assigned, 
fails  to  perform  due  to  default, 
insolvency,  bankruptcy,  or  other  similar 
circumstance; 

(iv)  The  Bank  obtains  a  written  and 
reasoned  legal  opinion  that  represents, 
with  a  high  degree  of  certainty,  that  in 
the  event  of  a  legal  challenge,  including 
one  resulting  firom  default,  insolvency, 
bankruptcy,  or  similar  circumstances, 
the  relevant  court  and  administrative 
authorities  would  find  the  Bank's 
exposure  to  be  the  net  amount  under: 


(A)  The  law  of  the  jurisdiction  by 
which  the  coimterparty  is  chartered  or 
the  equivalent  location  in  the  case  of 
non-corporate  entities,  and  if  a  branch 
of  the  counterparty  is  involved,  then 
also  imder  the  law  of  the  jurisdiction  in 
which  the  branch  is  located; 

(B)  The  law  of  the  jurisdiction  that 
governs  the  individual  derivative 
contracts  covered  by  the  netting 
contract;  and 

(C)  The  law  of  the  jurisdiction  that 
governs  the  netting  contract; 

(v)  The  Bank  establishes  and 
maintains  procedures  to  monitor 
possible  changes  in  relevant  law  and  to 
ensure  that  the  netting  contract 
continues  to.  satisfy  the  requirements  of 
this  section;  and 

(vi)  The  Bank  maintains  in  its  files 
documentation  adequate  to  support  the 
netting  of  a  derivative  contract. 

(i)  Credit  risk  capital  charge  for  assets 
hedged  with  credit  derivatives— (1) 
Credit  derivatives  with  a  remaining 
maturity  of  one  year  or  more.  The  credit 
risk  capital  charge  for  an  asset  that  is 
hedged  with  a  credit  derivative  that  has 
a  remaining  maturity  of  one  year  or 
more  may  be  reduced  only  in 
accordance  with  paragraph  (i)(3)  or  (i)(4) 
of  this  section  and  only  if  the  credit 
derivative  provides  substantial 
protection  against  credit  losses. 

(2)  Credit  derivatives  with  a  remaining 
maturity  of  less  than  one  year.  The 
credit  risk  capital  charge  for  an  asset 
that  is  hedged  vfith  a  credit  derivative 
that  has  a  remaining  maturity  of  less 
than  one  year  may  be  reduced  only  in 
accordance  with  paragraph  (i)(3)  of  this 
section  and  only  if  the  remaining 
maturity  on  the  credit  derivative  is 
identical  to  or  exceeds  the  remaining 
maturity  of  the  hedged  asset  and  the 
credit  derivative  provides  substantial 
protection  against  credit  losses. 

(3)  Capital  charge  reduced  to  zero. 
The  credit  risk  capital  charge  for  an 
asset  shall  be  zero  if  a  credit  derivative 
is  used  to  hedge  the  credit  risk  on  that 
asset  in  accordance  with  paragraph  (i)(l) 
or  (i)(2)  of  this  section,  provided  that: 

(i)  The  remaining  maturity  for  the 
credit  derivative  used  for  the  hedge  is 
identical  to  or  exceeds  the  remaining 
maturity  for  the  hedged  asset,  and 
either: 

(A)  The  asset  referenced  in  the  credit 
derivative  is  identical  to  the  hedged 
asset;  or 

(B)  The  asset  referenced  in  the  credit 
derivative  is  different  from  the  hedged 
asset,  but  only  if  the  asset  referenced  in 
the  credit  derivative  and  the  hedged 
asset  have  been  issued  by  the  same 
obligor,  the  asset  referenced  in  the 
credit  derivative  ranks  pari  passu  to  or 
more  jimior  than  the  hedged  asset  and 
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has  the  same  maturity  as  the  hedged 
asset,  and  cross-default  clauses  apply; 
and 

(ii)  The  credit  risk  capital  charge  for 
the  credit  derivative  contract  calculated 
pursuant  to  paragraph  (d)  of  this  section 
is  still  applied. 

(4)  Capital  charge  reduction  in  certain 
other  cases.  The  credit  risk  capital 
charge  for  an  asset  hedged  with  a  credit 
derivative  in  accordance  with  paragraph 
(i)(l)  of  this  section  shall  equal  the  siun 
of  the  credit  risk  capital  charges  for  the 
hedged  and  unhedged  portion  of  the 
asset  provided  that: 

(i)  The  remaining  maturity  for  the 
credit  derivative  is  less  than  the 
remaining  maturity  for  the  hedged  asset 
and  either: 

(A)  The  asset  referenced  in  the  credit 
derivative  is  identical  to  the  hedged 
asset;  or 

(B)  The  asset  referenced  in  the  credit 
derivative  is  different  firom  the  hedged 
asset,  but  only  if  the  asset  referenced  in 
the  credit  derivative  and  the  hedged 
asset  have  been  issued  by  the  same 
obligor,  the  asset  referenced  in  the 
credit  derivative  ranks  pari  passu  to  or 
more  jimior  than  the  hedged  asset  and 
has  the  same  maturity  as  the  hedged 
asset,  and  cross-default  clauses  apply; 
and 

(ii)  The  credit  risk  capital  charge  for 
the  unhedged  portion  of  the  asset 
equals: 

(A)  The  credit  risk  capital  charge  for 
the  hedged  asset,  calculated  as  the  book 
value  of  the  hedged  asset  multiplied  by 
the  hedged  asset's  credit  risk  percentage 
requirement  assigned  pvirsuant  to 
paragraph  (e)(2)  of  this  section  where 
the  appropriate  credit  rating  is  that  for 
the  hedged  asset  and  the  appropriate 
maturity  is  the  remaining  maturity  of 
the  hedged  asset;  minus 

(B)  The  credit  risk  capital  charge  for 
the  hedged  asset,  calculated  as  the  book 
value  of  the  hedged  asset  multiplied  by 
the  hedged  asset's  credit  risk  percentage 
requirement  assigned  pursuant  to 
paragraph  (e)(2)  of  this  section  where 
the  appropriate  credit  rating  is  that  for 
the  hedged  asset  but  the  appropriate 
maturity  is  deemed  to  be  the  remaining 
maturity  of  the  credit  derivative;  and 

(iii)  The  credit  risk  capital  charge  for 
the  hedged  portion  of  the  asset  is  equal 
to  the  credit  risk  capital  charge  for  the 
credit  derivative,  calculated  in 
accordance  with  paragraph  (d)  of  this 
section. 

(j)  Zero  Credit  risk  capital  charge  for 
certain  derivative  contracts.  The  credit 
risk  capital  charge  for  the  following 
derivative  contracts  shall  be  zero: 

(1)  A  foreign  exchange  rate  contract 
with  an  original  matiuity  of  14  calendar 


days  or  less  (gold  contracts  do  not 
qualify  for  this  exception);  and 

(2)  A  derivative  contract  that  is  traded 
on  an  organized  exchange  requiring  the 
daily  payment  of  any  variations  in  the 
market  value  of  the  contract. 

(k)  Date  of  calculations.  Unless 
otherwise  directed  by  the  Finance 
Board,  each  Bank  shall  perform  all 
calculations  required  by  this  section 
using  the  assets,  off-balance  sheet  items, 
and  derivative  contracts  held  by  the 
Bank,  and,  if  applicable,  the  values  or 
credit  ratings  of  such  assets,  items,  or 
derivatives  as  of  the  close  of  business  of 
the  last  business  day  of  the  month  for 
which  the  credit  risk  capital  charge  is 
being  calculated. 

§  932.5    Market  risk  capital  requlFement 

(a)  General  requirement.  (1)  Each 
Bank's  market  risk  capital  requirement 
shall  equal  the  sum  of: 

(i)  The  market  value  of  the  Bank's 
portfolio  at  risk  from  movements  in 
interest  rates,  foreign  exchange  rates, 
commodity  prices,  and  equity  prices 
that  could  occur  diuing  periods  of 
market  stress,  where  the  market  value  of 
the  Bank's  portfolio  at  risk  is 
determined  using  an  internal  market 
risk  model  that  fulfills  the  requirements 
of  paragraph  (b)  of  this  section  and  that 
has  been  approved  by  the  Finance 
Board;  and 

(ii)  The  amoimt,  if  any,  by  which  the 
Bank's  ciurent  market  value  of  total 
capital  is  less  than  85  percent  of  the 
Bank's  book  value  of  total  capital, 
where: 

(A)  The  ciurent  market  value  of  the 
total  capital  is  calculated  by  the  Bank 
using  the  internal  market  risk  model 
approved  by  the  Finance  Board  imder 
paragraph  (d)  of  this  section;  and 

(B)  The  book  value  of  total  capital  is 
the  same  as  the  amount  of  total  capital 
reported  by  the  Bank  to  the  Finance 
Board  under  §932.7  of  this  part. 

(2)  A  Bank  may  substitute  an  internal 
cash  flow  model  to  derive  a  market  risk 
capital  requirement  in  place  of  that 
calculated  using  an  internal  market  risk 
model  under  paragraph  (a)(1)  of  this 
section,  provided  that: 

(i)  The  Bank  obtains  Finance  Board 
approval  of  the  internal  cash  flow  model 
and  of  the  assumptions  to  be  applied  to 
the  model;  and 

(ii)  The  Bank  demonstrates  to  the 
Finance  Board  that  the  internal  cash 
flow  model  subjects  the  Bank's  assets 
and  liabilities,  off-balance  sheet  items 
and  derivative  contracts,  including 
related  options,  to  a  comparable  degree 
of  stress  for  such  factors  as  will  be 
required  for  an  internal  market  risk 
model. 


(b)  Measurement  of  market  value  at 
risk  under  a  Bank's  internal  market  risk 
model.  (1)  Except  as  provided  under 
paragraph  (a)(2)  of  this  section,  each 
Bank  shall  use  an  internal  market  risk 
model  that  estimates  the  market  value  of 
the  Bank's  assets  and  liabilities,  off- 
balance  sheet  items,  and  derivative 
contracts,  including  any  related  options, 
and  measures  the  market  value  of  the 
Bank's  portfolio  at  risk  of  its  assets  and 
liabilities,  off-balance  sheet  items,  and 
derivative  contracts,  including  related 
options,  from  all  sources  of  the  Bank's 
market  risks,  except  that  the  Bank's 
model  need  only  incorporate  those  risks 
that  are  material. 

(2)  The  Bank's  internal  market  risk 
model  may  use  any  generally  accepted 
measiuvment  technique,  such  as 
variance-covariance  models,  historical 
simulations,  or  Monte  Carlo 
simulations,  for  estimating  the  market 
value  of  the  Bank's  portfolio  at  risk, 
provided  that  any  measurement 
technique  used  must  cover  the  Bank's 
material  risks. 

(3)  The  measures  of  the  market  value 
of  the  Bank's  portfolio  at  risk  shall 
include  the  risks  arising  from  the  non- 
linear price  characteristics  of  options 
and  the  sensitivity  of  the  market  value 
of  options  to  changes  in  the  volatility  of 
the  options'  underlying  rates  or  prices. 

(4)  The  Bank's  internal  market  risk 
model  shall  use  interest  rate  and  market 
price  scenarios  for  estimating  the  market 
value  of  the  Bank's  portfolio  at  risk,  but 
at  a  minimiun: 

(i)  The  Bank's  internal  market  risk 
model  shall  provide  an  estimate  of  the 
market  value  of  the  Bank's  portfolio  at 
risk  such  that  the  probabilify  of  a  loss 
greater  than  that  estimated  shall  be  no 
more  than  one  percent; 

(ii)  The  Bank's  internal  market  risk 
model  shall  incorporate  scenarios  that 
reflect  changes  in  interest  rates,  interest 
rate  volatility,  and  shape  of  the  yield 
ciu^e,  and  changes  in  market  prices, 
equivalent  to  those  that  have  been 
observed  over  120-business  day  periods 
of  market  stress.  For  interest  rates,  the   . 
relevant  historical  observations  should 
be  drawn  from  the  period  that  starts  at 
the  end  of  the  previous  month  and  goes 
back  to  the  beginning  of  1978; 

(iii)  The  total  number  of,  and  specific 
historical  observations  identified  by  the 
Bank  as,  stress  scenarios  shall  be: 

(A)  Satisfactory  to  the  Finance  Board; 

(B)  Representative  of  the  periods  of 
the  greatest  potential  market  stress  given 
the  Bank's  portfolio,  and 

(C)  Comprehensive  given  the 
modeling  capabilities  available  to  the 
Bank;  and 

(iv)  The  measure  of  the  market  value 
of  the  Bank's  portfolio  at  risk  may 
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incorporate  empirical  correlations 
among  interest  rates. 

(5)  For  any  consolidated  obligations 
denominated  in  a  cuirency  other  than 
U.S.  Dollars  or  linked  to  equity  or 
commodity  prices,  each  Bank  shall,  in 
addition  to  fulfilling  the  criteria  of 
paragraph  (b)(4)  of  this  section, 
calculate  an  estimate  of  the  market 
value  of  its  portfolio  at  risk  due  to  the 
material  foreign  exchange,  equity  price 
or  commodity  price  risk,  such  that,  at  a 

niinimiim- 

(i)  The  probability  of  a  loss  greater 
than  that  estimated  shall  not  exceed  one 
percent; 

(ii)  The  scenarios  reflect  changes  in 
foreign  exchange,  equity,  or  commodity 
market  prices  that  have  been  observed 
over  120-business  day  periods  of  market 
stress,  as  determined  using  historical 
data  that  is  from  an  appropriate  period; 
and 

(iii)  The  total  number  of,  and  specific 
historical  observations  identified  by  the 
Bank  as,  stress  scenarios  shall  be: 

(A)  Satisfactory  to  the  Finance  Board; 

(B)  Representative  of  the  periods  of 
greatest  potential  stress  given  the  Bank's 
portfolio;  and 

(C)  Comprehensive  given  the 
modeling  capabihties  available  to  the 
Bank;  and 

(iv)  The  measure  of  the  market  value 
of  the  Bank's  portfolio  at  risk  may 
incorporate  empirical  correlations 
within  or  among  foreign  exchange  rates, 
equity  prices,  or  commodity  prices. 

(c)  Independent  validation  of  Bank 
internal  market  risk  model  or  internal 
cash  flow  model.  (1)  Each  Bank  shall 
conduct  an  independent  validation  of 
its  internal  market  risk  model  or 
internal  cash  flow  model  within  the 
Bank  that  is  carried  out  by  personnel 
not  reporting  to  the  business  line 
responsible  for  conducting  business 
transactions  for  the  Bank.  Alternatively, 
the  Bank  may  obtain  independent 
validation  by  an  outside  party  qualified 
to  make  such  determinations. 
Validations  shall  be  done  on  an  annual 
basis,  or  more  frequently  as  required  by 
the  Finance  Board. 

(2)  The  results  of  such  independent 
validations  shall  be  reviewed  by  the 
Bank's  board  of  directors  and  provided 
promptly  to  the  Finance  Board. 

(d)  Finance  Board  approval  of  Bank 
internal  market  risk  model  or  internal 
cash  flow  model.  Each  Bank  shall  obtain 
Finance  Board  approval  of  an  internal 
market  risk  model  or  an  internal  cash 
flow  model,  including  subsequent 
material  adjustments  to  the  model  made 
by  the  Bank,  prior  to  the  use  of  any 
model.  Each  Bank  shall  make  such 
adjustments  to  its  model  as  may  be 
directed  by  the  Finance  Board. 


(e)  Date  of  calculations.  Unless 
otherwise  directed  by  the  Finance 
Board,  each  Bank  shall  perform  any 
calculations  or  estimates  required  under 
this  section  using  the  assets  and 
liabilities,  off-balance  sheet  items,  and 
derivative  contracts  held  by  the  Bank, 
and  if  applicable,  the  values  of  any  such 
holdings,  as  of  the  close  of  business  of 
the  last  business  day  of  the  month  for 
which  the  market  risk  capital 
requirement  is  being  calculated. 

1932.6    OpwatkNW  risk  capital 
raquiramant 

(a)  General  requirement.  Except  as 
authorized  imder  paragraph  (b)  of  this 
section,  each  Bank's  operations  risk 
capital  requirement  shall  at  all  times 
equal  30  percent  of  the  sum  of  the 
Bank's  credit  risk  capital  requirement 
and  market  risk  capital  requirement. 

(b)  Alternative  requirements.  With  the 
approval  of  the  Finance  Board,  each 
Bank  may  have  an  operations  risk 
capital  requirement  equal  to  less  than  30 
percent  but  no  less  than  10  (>ercent  of 
the  sum  of  the  Bank's  credit  risk  capital 
requirement  and  market  risk  capital 
requirement  if: 

(1)  The  Bank  provides  an  alternative 
methodology  for  assessing  and 
quantifying  an  operations  risk  capital 
requirement;  or 

(2)  The  Bank  obtains  insiuance  to 
cover  operations  risk  bom  an  insurer 
rated  at  least  the  second  highest 
investment  grade  credit  rating  by  an 
NRSRO. 

f  932.7    Reporting  requirements. 

Each  Bank  shall  report  to  the  Finance 
Board  by  the  1 5th  business  day  of  each 
month  its  risk-based  capital  requirement 
by  component  amoimts,  and  its  actual 
total  capital  amount  and  permanent 
capital  amount,  calculated  as  of  the 
close  of  business  of  the  last  business  day 
of  the  preceding  month,  or  more 
frequently,  as  may  be  required  by  the 
Finance  Board. 

1932.8    Minimum  liquidity  requirements. 

In  addition  to  meeting  the  deposit 
liquidity  reqiiirements  contained  in 
§  965.3  of  this  chapter,  each  Bank  shall 
hold  contingency  liquidity  in  an  amount 
sufficient  to  enable  the  Bank  to  meet  its 
liquidity  needs,  which  shall,  at  a 
minimum,  cover  five  business  days  of 
inability  to  access  the  consolidated 
obligation  debt  markets.  An  asset  that 
has  been  pledged  under  a  repurchase 
agreement  cannot  be  used  to  satisfy 
minimum  liquidity  requirements. 


§  932.9    Limits  on  unsecured  extensions  of 
credit  to  one  counterparty  or  affiliated 
counterparties;  reporting  requirements  for 
total  extensions  of  credH  to  one 
counterparty  or  affiliated  counterparties. 

(a)  Unsecured  extensions  of  credit  to 
single  counterparty.  (1)  General 
requirement.  Unsecured  extensions  of 
credit  by  a  Bank  to  a  single  coimterparty 
that  arise  from  the  Bank's  on-and  off- 
balance  sheet  transactions  shall  not 
exceed  the  product  of  the  maximum 
capital  exposiu^  limit  applicable  to 
such  counterparty,  as  set  forth  in 
paragraph  (a)(2)  and  Table  4  of  this  part, 
multiplied  by  the  lesser  of: 

(i)  The  Bank's  total  capital;  or 

(ii)  The  counterparty's  Tier  1  capital, 
or  if  Tier  1  capital  is  not  available,  total 
capital  (as  defined  by  the  counterparty's 
principal  regulator)  or  some  similar 
comparable  measure  identified  by  the 
Bank. 

(2)  Bank  determination  applicable 
maximum  exposure  limits.  The 
applicable  maximum  capital  exposure 
limits  for  specific  coimterparties  are 
assigned  to  each  counterparty  based 
upon  the  credit  rating  of  the 
counterparty,  as  determined  in 
accordance  with  paragraph  (a)(3)  of  this 
section,  and  are  provided  in  the 
following  Table  4  of  this  part: 

Table  4.— Maximum  Limits  on  Unse- 
cured Extensions  of  Credit  to  a 
Single  Counterparty  by 
Counterparty  Credit  Rating 
Category 


Credit  rating  of  counterparty 
category 

Maximum 
capital  expo- 
sure limit 
(in  percent) 

Higi>est  Investment  Grade 

Second  Highest  Investnwnt 

Grade  

Third  Highest  Investment 

Grade  

Fourth  Highest  Investment 

Grade  

Below  Investment  Grade  or 

Other  

15 
12 
6 
.      1.5 

1 

(3)  Bank  determination  of  applicable 
credit  ratings.  In  determining  the 
applicable  credit  rating  category  imder 
Table  4  of  this  part,  the  following 
criteria  shall  be  applied: 

(i)  The  most  recent  credit  rating  from 
a  given  NRSRO  shall  be  considered.  If 
only  one  NRSRO  has  rated  the 
counterparty,  that  NRSRO's  rating  shall 
be  used.  If  a  coimterparty  has  received 
credit  ratings  frttm  more  than  one 
NRSRO,  the  lowest  credit  rating  from 
among  those  NRSROs  shall  be  used; 

(ii)  Where  a  credit  rating  has  a 
modifier,  the  credit  rating  is  deemed  to 


Federal  Register /Vol.  66,  No.  20 /Tuesday,  January  30,  2001 /Rules  and  Regulations  8310 


^  the  credit  rating  without  the 
iiodifier; 

(iii)  If  a  coimterparty  has  received 
different  credit  ratings  for  its 
transactions  with  short-term  and  long- 
term  maturities: 

I    (A)  The  higher  credit  rating  shall 
apply  for  purposes  of  determining  the 
allowable  maximum  capital  exposure 
limit  applicable  to  the  total  amount  of 
unsecured  credit  extended  by  the  Bank 
to  such  counterparty;  and 

(B)  The  lower  credit  rating  shall  apply 
for  purposes  of  determining  the 
allowable  maximum  capital  exposure 
limit  applicable  to  the  amount  of 
imseciired  credit  extended  by  the  Bank 
to  such  counterparty  for  the  transactions 
with  maturities  governed  by  that  rating. 

(iv)  If  a  counterparty  is  placed  on  a 
credit  watch  for  a  potential  downgrade 
by  an  NRSRO,  the  credit  rating  itom  that 
NRSRO  at  the  next  lower  grade  shall  be 
used;  and 

(v)  If  a  counterparty  is  not  rated  by  a 
NRSRO,  the  Bank  shall  determine  the 
applicable  credit  rating  by  using  credit 
rating  standards  available  from  an 
NRSRO  or  other  similar  standards. 
\\  (b)  Unsecured  extensions  of  credit  to 
affiliated  counterparties.  The  total 
amount  of  unsecured  extensions  of 
credit  by  a  Bank  to  all  affiliated 
counterparties  shall  not  exceed  the 
product  of  the  maximum  capital 
exposure  limit  provided  under  Table  4 
of  this  part  based  upon  the  highest 
credit  rating  of  the  affiliated 
counterparties,  as  determined  in 
accordance  with  paragraph  (a)(3)  of  this 
section,  multiplied  by  the  lesser  of: 

(1)  The  Bank's  total  capital;  or 

(2)  The  combined  Tier  1  capital,  or  if 
Tier  1  capital  is  not  available,  the 
combined  total  capital  (as  defined  by 
each  affiliated  counterparty's  principal 
regulator)  or  some  similar  comparable 
measure  identified  by  the  Bank,  of  all  of 
the  affiliated  counterparties. 

(c)  Reporting  requirements — (1)  Total 
unsecured  extensions  of  credit.  Each 
Bank  shall  report  monthly  to  the 
Finance  Board  the  amount  of  the  Bank's 
total  unsecured  extensions  of  credit 
arising  from  on-  and  off-balance  sheet 
transactions  to  any  single  counterparty 
or  group  of  affiliated  counterparties  that 
exceeds  5  percent  of: 
I  (i)  The  Bank's  total  capital;  or 
I  (ii)  The  coimterparty 's,  or  affiliated 
Counterparties'  combined.  Tier  1  capital, 
4r  if  Tier  1  capital  is  not  available,  total 
Capital  (as  defined  by  each 
iounterparty's  principal  regulator)  or 
tome  similar  comparable  measure 
identified  by  the  Bank. 

(2)  Total  secured  and  unsecured 
extensions  of  credit.  Each  Bank  shall 
teport  monthly  to  the  Finance  Board  the 


amount  of  the  Bank's  total  secured  and 
unsecured  extensions  of  credit  arising 
from  on-  or  ofi-balance  sheet 
transactions  to  any  single  counterparty 
Of  group  of  affiliated  counterparties  that 
exceeds  5  percent  of  the  Bank's  total 
assets. 

PART  933-BANK  CAPITAL 
STRUCTURE  PLANS 

Sec. 

933.1  Submission  of  plan. 

933.2  Contents  of  plan. 

933.3  Independent  review  of  capital  plan. 

933.4  Transition  provisions. 

Authority:  12  U.S.C.  1422a(a)(3),  1422b(a). 
1426,  1440,  1443,  1446. 

§  933.1    Submission  of  Plan. 

(a)  In  general.  By  no  later  than 
October  29,  2001,  the  board  of  directors 
of  each  Bank  shall  submit  to  the  Finance 
Board  a  plan  to  establish  and  implement 
a  new  capital  structure  for  that  Bank, 
which  plan  shall  comply  with  part  931 
of  this  chapter  and  under  which,  when 
implemented,  the  Bank  shall  have 
sufficient  total  and  permanent  capital  to 
comply  with  the  regulatory  capital 
requirements  established  by  part  932  of 
this  chapter.  The  Finance  Board,  upon 

a  demonstration  of  good  cause 
submitted  by  the  board  of  directors  of  a 
Bank,  may  approve  a  reasonable 
extension  of  the  270-day  period  for 
submission  of  the  capital  plan.  A  Bank 
shall  not  implement  its  capital  plan,  or 
any  amendment  to  the  plan,  without 
Finance  Board  approval. 

(b)  Failure  to  submit  a  capital  plan.  If 
a  Bank  fails  to  submit  a  capital  plan  to 
the  Finance  Board  by  October  29,  2001, 
including  any  approved  extension,  the 
Finance  Board  may  establish  a  capital 
plan  for  that  Bank,  take  any  enforcement 
action  against  the  Bank,  its  directors,  or 
its  executive  officers  authorized  by 
section  2B(a)  of  the  Act  (12  U.S.C. 
1422b(a)),  or  merge  the  Bank  pursuant 
to  section  26  of  the  Act  (12  U.S.C.  1446) 
into  any  other  Bank  that  has  submitted 

a  capital  plan. 

(c)  Consideration  of  the  plan.  After 
receipt  of  a  Bank's  capital  plan,  the 
Finance  Board  may  return  the  plan  to 
the  Bank  if  it  does  not  comply  with 
section  6  of  the  Act  (12  U.S.C.  1426)  or 
any  regulatory  requirement  or  is 
otherwise  incomplete  or  materially 
deficient.  If  the  Finance  Board  accepts 
a  capital  plan  for  review,  it  may  require 
the  Bank  to  submit  additional 
information  regarding  its  plan  or  to 
amend  the  plan,  prior  to  determining 
whether  to  approve  the  plan.  The 
Finance  Board  may  approve  a  capital 
plan  as  submitted  or  as  amended,  or 
may  condition  its  approval  on  the 
Bank's  compliance  with  certain  stated 


conditions,  and  may  require  that  the 
capital  plans  of  all  Banks  take  effect  on 
the  same  date. 

f  933.2    Contents  of  plan. 
The  capital  plan  for  each  Bank  shall 

include,  at  a  minimum,  provisions 
addressing  the  following  matters: 

(a)  Minimum  investment.  (1)  The 
capital  plan  shall  require  each  member 
to  purchase  and  maintain  a  minimum 
investment  in  the  capital  stock  of  the 
Bank,  in  accordance  with  §  931.3,  of  this 
chapter  and  shall  prescribe  the  manner 
in  which  the  minimum  investment  is  to 
be  calculated.  The  plan  shall  require 
each  member  to  maintain  its  minimum 
investment  in  the  Bank's  stock  for  as 
long  as  it  remains  a  member  and,  with 
regard  to  Bank  stock  purchased  to 
support  an  advance  or  other  business 
activity,  for  as  long  as  the  advance  or 
business  activity  remains  outstanding. 

(2)  The  capital  plan  shall  specify  the 
amount  and  class  (or  classes)  of  Bank 
stock  that  an  institution  is  required  to 
own  in  order  to  become  and  remain  a 
member  of  the  Bank,  and  shall  s{>ecify 
the  amount  and  class  (or  classes)  of 
Bank  stock  that  a  member  is  required  to 
own  in  order  to  obtain  advances  from, 
or  to  engage  in  other  business 
transactions  with,  the  Bank.  If  a  Bank 
requires  its  members  to  satisfy  its 
minimum  investment  through  the 
purchase  of  one  or  more  combinations 
of  Class  A  and  Class  B  stock,  the 
authorized  combinations  of  stock  shall 
be  specified  in  the  capital  plan,  which 
shall  afford  the  members  the  option  of 
satisfying  the  minimum  investment 
through  the  purchase  of  any  such 
combination  of  stock. 

(3)  The  capital  plan  may  establish  a 
minimnm  investment  that  is  calculated 
as  a  percentage  of  the  total  assets  of  the 
member,  as  a  percentage  of  the  advances 
outstanding  to  the  member,  as  a 
percentage  of  the  other  business 
activities  conducted  with  the  member, 
on  any  other  basis  approved  by  the 
Finance  Board,  or  on  any  combination 
of  the  above. 

(4)  The  minimum  investment 
established  by  the  capital  plan  shall  be 
set  at  a  level  that,  when  applied  to  all 
members,  provides  sufficient  capital  for 
the  Bank  to  comply  with  its  minimum 
capital  requirements,  as  specified  in 
part  932  of  this  chapter.  The  capital 
plan  shall  require  the  board  of  directors 
of  the  Bank  to  monitor  and.  as 
necessary,  to  adjust,  the  minimum 
investment  to  ensure  that  the  stock 
required  to  be  purchased  and 
maintained  by  the  members  is  sufficient 
to  allow  the  Bank  to  comply  with  its 
minimum  capital  requirements.  The 
plan  shall  require  each  member  to 
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comply  promptly  with  any  adjusted 
minimum  investment  established  by  the 
board  of  directors  of  the  Bank,  but  may 
allow  a  member  a  reasonable  time  to  do 
so  and  may  allow  a  member  to  reduce 
its  outstanding  business  with  the  Bank 
as  an  alternative  to  purchasing 
additional  stock. 

(b)  Classes  of  capital  stock.  The 
capital  plan  shall  specify  the  class  or 
classes  of  stock  (including  subclasses,  if 
any)  that  the  Bank  will  issue,  and  shall 
estabUsh  the  par  value,  rights,  terms, 
and  preferences  associated  with  each 
class  (or  subclass)  of  stock.  A  Bank  may 
establish  preferences  relating  to,  but  not 
Umited  to,  the  dividend,  voting,  or 
liquidation  rights  for  each  class  or 
subclass  of  Bank  stock.  Any  voting 
preferences  established  by  the  Bank 
pursuant  to  §  915.5  of  this  chapter  shall 
expressly  state  the  voting  rights  of  each 
class  of  stock  with  regard  to  the  election 
of  Bank  directors.  The  capital  plan  shall 
provide  that  the  owners  of  the  Class  B 
stock  own  the  retained  earnings, 
surplus,  undivided  profits,  and  equity 
reserves  of  the  Bank,  but  shall  have  no 
right  to  receive  any  portion  of  those 
items,  except  throu^  declaration  of  a 
dividend  or  capital  distribution 
approved  by  the  board  of  directors  or 
through  the  liquidation  of  the  Bank. 

(c)  Dividends.  The  capital  plan  shall 
establish  the  manner  in  which  the  Bank 
will  pay  dividends,  if  any,  on  each  class 
or  subclass  of  stock,  and  shall  provide 
that  the  Bank  may  not  declare  or  pay 
any  dividends  if  it  is  not  in  compliance 
with  any  capital  requirement  or  if  after 
paying  the  dividend  it  would  not  be  in 
compliance  with  any  capital 
requirement. 

(d)  Initial  issuance.  The  capital  plan 
shall  specify  the  date  on  which  the  Bank 
will  implement  the  new  capital 
structure,  and  shall  establish  the 
manner  in  which  the  Bank  will  issue 
Class  A  and/or  Class  B  stock  to  its 
existing  members,  as  well  as  to  eligible 
institutions  that  subsequentiy  become 
members.  The  capital  plan  shall  address 
how  the  Bank  will  retire  the  stock  that 
is  outstanding  as  of  the  effective  date, 
including  stock  held  by  a  member  that 
does  not  affirmatively  elect  to  convert  or 
exchange  its  existing  stock  to  either 
Class  A  or  Class  B  stock,  or  some 
combination  thereof. 

(e)  Stock  transactions.  The  capital 
plan  shall  establish  the  criteria  for  the 
issuance,  redemption,  repiux:hase, 
transfer,  and  retirement  of  stock  issued 
by  the  Bank.  The  capital  plan  also: 

(1)  Shall  provide  that  the  Bank  may 
not  issue  stock  other  than  in  accordance 
with  §931.2  of  this  chapter; 


(2)  Shall  provide  that  the  stock  of  the 
Bank  may  be  issued  only  to  and  held 
only  by  the  members  of  that  Bank; 

(3)  Shall  provide  that  the  stock  of  the 
Bank  may  be  transferred  only  in 
accordance  with  §931.6  of  this  chapter, 
and  may  be  traded  only  between  the 
Bank  and  its  members; 

(4)  May  provide  for  a  minimum 
investment  for  members  that  purchase 
Class  B  stock  that  is  lower  than  the 
minimum  investment  for  members  that 
purchase  Class  A  stock,  provided  that 
the  level  of  investment  is  sufficient  for 
the  Bank  to  comply  with  its  regulatory 
capital  requirements; 

(5)  Shall  specify  the  fee,  if  any,  to  be 
imposed  on  a  member  that  cancels  a 
request  to  redeem  Bank  stock;  and 

(6)  Shall  specify  the  period  of  notice 
that  the  Bank  will  provide  to  a  member 
before  the  Bank,  on  its  own  initiative, 
determines  to  repurchase  any  excess 
Bank  stock  firom  a  member. 

(f)  Termination  of  membership.  The 
capital  plan  shall  address  the  manner  in 
which  the  Bank  will  provide  for  the 
disposition  of  its  capital  stock  that  is 
held  by  institutions  that  terminate  their 
membership,  and  the  manner  in  which 
the  Bank  will  liqiudate  claims  against 
its  members,  including  claims  resulting 
from  prepayment  of  advances  prior  to 
their  stated  maturity. 

(g)  Implementation.  The  capital  plan 
shall  demonstrate  that  the  Bank  has 
made  a  good  faith  determination  that 
the  Bank  will  be  able  to  implement  the 
plan  as  submitted  and  that  the  Bank  will 
be  in  compliance  with  its  regulatory 
total  capital  requirement  and  its 
regidatory  risk-based  capital 
requirement  after  the  plan  is 
implemented. 

(The  Office  of  Management  and  Budget  has 
approved  the  information  collection 
contained  in  this  section  and  assigned 
control  number  3069-0059  with  an 
expiration  date  of  November  30,  2003.) 

§  933.3    Independent  review  of  capital  plan. 

Prior  to  submitting  its  capital  plan, 
each  Bank  shall  conduct  a  review  of  the 
plan  by  an  independent  certified  public 
accoimtant  to  ensure,  to  the  extent 
possible,  that  the  implementation  of  the 
plan  would  not  result  in  any  write- 
down of  the  redeemable  stock  owned  by 
its  members,  and  shall  conduct  a 
separate  review  by  at  least  one  NRSRO 
to  determine,  to  the  extent  possible, 
whether  the  implementation  of  the  plan 
would  have  a  material  effect  on  the 
credit  rating  of  the  Bank.  The  Bank  shall 
submit  a  copy  of  each  report  to  the 
Finance  Board  as  part  of  its  proposed 
capital  plan. 


§933.4    Transition  provisions. 

(a)  The  capital  plan  of  a  Bank  may 
include  a  transition  provision  that 
would  allow  a  period  of  time,  not  to 
exceed  three  years,  during  which  the 
Bank  shall  increase  its  total  and 
permanent  capital  to  levels  that  are 
sufficient  to  comply  with  its  minimnni 
leverage  capital  requirement  and  its 
minimum  risk-based  capital 
requirement.  The  capit^  plan  of  a  Bank 
may  also  include  a  transition  provision 
that  would  allow  a  period  of  time,  not 
to  exceed  three  years,  diuing  which     . 
institutions  that  were  members  of  the 
Bank  on  November  12, 1999,  shall 
increase  the  amount  of  Bank  stock  to  a 
level  that  is  sufficient  to  comply  with 
the  minimum  investment  established  by 
the  capital  plan.  The  length  of  the 
transition  periods  need  not  be  identical. 

(b)  Any  transition  provision  shall 
comply  with  the  requirements  of 
§931.9. 

PART  956-FEDERAL  HOME  LOAN 
BANK  INVESTMENTS 

19.  The  authority  citation  for  part  956 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1422a(a)(3),  1422b(a), 
1429,  1430,  1430b,  1431,  1436. 

20.  Amend  §  956.1  by  removing  the 
definition  of  the  term  "NRSRO"  and  by 
adding,  in  alphabetical  order, 
definitions  of  the  term  "derivative 
contracts"  and  "repurchase  agreement" 
to  read  as  follows: 

§956.1    Definitions. 

***** 

Derivative  contract  has  the  meaning 
set  forth  in  §  930.1  of  this  chapter. 

***** 

Repurchase  agreement  has  the 
meaning  set  forth  in  §  930.1  of  this 
chapter. 

21.  Revise  the  last  sentence  of 
paragraph  (b)  of  §  956.3  to  read  as 
follows: 

§956.3    ProhibHsd  investments  and 
prudential  rules. 

***** 

(b)  *  *  *  A  Bank  may  participate  in 
consolidated  obligations  denominated 
in  a  currency  other  than  U.S.  Dollars  or 
linked  to  equity  or  commodity  prices, 
provided  that  the  Bank  meets  the 
requirements  of  §  966.8(d)  of  this 
chapter,  and  all  other  applicable 
requirements  related  to  issuing 
consolidated  obligations. 

22.  Add  a  new  §  956.5  to  read  as 
follows: 
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1966.5    Authorization  for  derivathw 
sontracts  and  other  transactions. 

A  Bank  may  enter  into  the  following 
ypes  of  transactions: 

(a)  Derivative  contracts; 

(b)  Standby  letters  of  credit,  pursuant 
;o  the  requirements  of  12  CFR  part  961; 

(c)  Forward  asset  purchases  and  sales; 

(d)  Commitments  to  make  advances; 
ind 

(e)  Commitment  to  make  or  purchase 
)ther  loans. 

23.  Add  a  new  §  956.6,  to  read  as 
bllows: 

1956.6    Use  of  Iwdging  instruments. 
I  (a)  Applicability  of  GAAP.  Derivative 
instruments  that  do  not  qualify  as 
hedging  instruments  piu-suant  to  GAAP 
may  be  used  only  if  a  non-speculative 
use  is  documented  by  the  Bank. 

(b)  Documentation  requirements.  (1) 
Transactions  with  a  single  coimterparty 
shall  be  governed  by  a  single  master 
agreement  when  practicable. 

(2)  A  Bank's  a^^ement  with  the 
counterparty  for  over-the-counter 
derivative  contracts  shall  include: 

(i)  A  requirement  that  market  value 
determinations  and  subsequent 


adjustments  of  collateral  be  made  at 
least  on  a  monthly  basis; 

(ii)  A  statement  that  failure  of  a 
counterparty  to  meet  a  collateral  call 
will  resiUt  in  an  early  termination  event; 

(iii)  A  description  of  early  termination 
pricing  and  methodology,  with  the 
methodology  reflecting  a  reasonable 
estimate  of  the  market  value  of  the  over- 
the-counter  derivative  contract  at 
termination  (standard  International 
Swaps  and  Derivatives  Association,  Inc. 
language  relative  to  early  termination 
pricing  and  methodology  may  be  used 
to  satisfy  this  requirement);  and 

(iv)  A  requirement  that  the  Bank's 
consent  be  obtained  prior  to  the  transfer 
of  an  agreement  or  contract  by  a 
counterparty. 

PART  966— CONSOUDATED 
OBUGATIONS 

24.  The  authority  citation  of  part  966 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1422a,  1422b,  and 
1431. 

25.  Revise  §  966.8  by  adding  new 
paragraph  (d)  to  read  as  follows: 


§  966.8    Conditions  for  issuance  of 
consolidated  obligations. 

•        *        •        •        * 

(d)  If  a  Bank  participates  in  any  CO 
denominated  in  a  ciuxency  other  than 
U.S.  Dollars  or  linked  to  equity  or 
commodity  prices,  then  the  Bank  shall 
meet  the  following  requirements: 

(1)  The  relevant  foreign  exchange, 
equity  price  or  commodity  price  risks 
associated  with  the  CO  must  be  hedged 
in  accordance  with  §  956.6  of  this 
chapter; 

(2)  If  there  is  a  defaulton  the  part  of 
a  coimterparty  to  a  contract  hedging  the 
foreign  exchange,  equity  or  commodity 
price  risk  associated  with  a  CO.  the 
Bank  shall  enter  into  a  replacement 
contract  in  a  timely  manner  and  as  soon 
as  market  conditions  permit. 

Dated:  December  20.  2000. 

By  the  Board  of  Directors  of  the  Federal 
Housing  Finance  Board. 
William  C.  Apgar, 

HUD  Secretary  Designee  to  the  Board. 
[PR  Doc.  01-1253  Filed  1-29-01;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
international  Trade  Administration 

[A-449-a04] 

Notice  of  Preliminary  Determination  of 
Sales  at  l.ess  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Steel  Concrete  Reinforcing  Bars  From 
Latvia 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  January  30,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Keir 
Whitson  or  Gabriel  Adler  at  (202)  482- 
1777  or  (202)  482-3813,  respectively; 
AD/CVD  Enforcement,  Office  5,  Group 
n.  Import  Administration,  Room  1870, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington,  DC  20230. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  tD  Department  of 
Commerce  (Department)  regulations 
refer  to  the  regulations  codified  at  19 
CFR  part  351  (April  2000). 

Preliminary  Determination 

We  preliminarily  determine  that  steel 
concrete  reinforcing  bars  (rebar)  from 
Latvia  are  being  sold,  or  are  likely  to  be 
sold,  in  the  United  States  at  less  than 
fair  value  (LTFV),  as  provided  in  section 
733  of  the  Act.  The  estimated  margins 
of  sales  at  LTFV  are  shown  in  the 
Suspension  of  Liquidation  section  of 
this  notice. 

Case  History 

This  investigation  was  initiated  on 
July  18,  2000.'  See  Initiation  of 
Antidumping  Duty  Investigations:  Steel 
Concrete  Reinforcing  Bars  from  Austria, 
Belarus,  Indonesia,  Japan,  Latvia, 
Moldova,  the  People's  Republic  of 
China.  Poland,  the  Republic  of  Korea, 
the  Russian  Federation,  Ukraine,  and 
Venezuela,  65  FR  45754  (July  25.  2000) 
[Initiation  Notice).  Since  the  initiation 


of  this  investigation,  the  following 
events  have  occurred. 

On  August  14,  2000,  the  United  States 
International  Trade  Commission  (ITC) 
preliminarily  determined  that  there  is  a 
reasonable  indication  that  a  regional 
industry  in  the  United  States  is 
materially  injured  or  threatened  with 
materieil  injury  by  reason  of  imports 
from  Belarus,  China,  Indonesia,  Korea, 
Latvia,  Moldova,  Poland,  and  Ukraine  of 
certain  steel  concrete  reinforcing  bars. 
See  Certain  Steel  Concrete  Reinforcing 
Bars  from  Austria,  Belarus,  China, 
Indonesia,  Japan,  Korea,  Latvia, 
Moldova.  Poland.  Russia.  Ukraine,  and 
Venezuela,  65  FR  51329  (August  23, 
2000).  With  respect  to  subject  imports 
from  Austria,  Russia,  and  Venezuela, 
the  ITC  determined  that  imports  from 
these  countries  during  the  period  of 
investigation  (POI)  were  negligible  and, 
therefore,  these  investigations  were 
terminated.  The  ITC  also  determined 
that  there  is  no  reasonable  indication 
that  an  industry  in  the  United  States  is 
materially  injured  or  threatened  with 
material  injury,  by  reason  of  subject 
imports  from  Japan.  Id. 

On  August  18,  2000,  the  Department 
issued  antidumping  questionnaires  to 
the  only  producer/ exporter  of  subject 
merchandise  in  Latvia,  Liepajas 
Metalurgs  (LM).^ 

As  of  the  date  of  initiation  of  this 
investigation,  Latvia  was  still 
considered  a  non-market  economy 
(NME)  country.  On  August  24,  2000.  the 
Department  received  a  letter  from 
Latvia's  Ministry  of  Foreign  Affairs 
requesting  that  the  Department  revoke 
the  NME  status  of  Latvia  under  section 
771(18)(A)  of  the  Act.  After  a  thorough 
examination  of  all  relevant  information 
available  to  the  Department,  we  have 
revoked  Latvia's  NME  status  under 
section  771(18)(A)  of  the  Act.  See 
Memorandum  from  Holly  A.  Kuga  to 
Troy  H.  Cribb:  Non-Market  Economy 
Status  Revocation  (January  12,  2001). 
This  preliminary  determination  is 
therefore  based  on  information 
contained  in  the  market  economy 


'  The  petitioner  in  these  investigations  is  the 
Rebar  Trade  Action  Coalition  (RTAC).  and  iu 
individual  members.  AmeriSteel,  Auburn  Steel  Co.. 
Inc..  Birmingham  Steel  Corp..  Border  Steel.  Inc., 
Marion  Steel  Company.  Riverview  Steel,  and  Nucor 
Steel  aud  CMC  Steel  Group.  (Auburn  Steel  was  not 
a  petitioner  in  the  Indonesia  case). 


^  Section  A  of  the  questionnaire  requests  general 
information  concerning  a  company's  corporate 
structure  and  business  practices,  the  merchandise 
under  investigation  that  it  sells,  and  the  manner  in 
which  it  sells  that  merchandise  in  all  of  its  markets. 
Section  B  requests  a  complete  listing  of  all  home 
market  sales,  or.  if  the  home  market  is  not  viable, 
of  sales  in  the  most  appropriate  third-country 
market  (This  section  is  not  applicable  to 
respondents  in  non-market  economy  (^4ME)  cases). 
Section  C  requests  a  complete  listing  of  U.S.  sales. 
Section  D  requests  information  on  the  cost  of 
prtxluclion  (COP)  of  the  foreign  like  product  and 
the  constructed  value  (CV)  of  the  merchandise 
under  investigation.  In  NME  cases.  Section  D 
requests  information  on  factors  of  production. 
Section  E  requests  information  on  further 
manufacturing. 


questionnaire  responses  submitted  by 
LM. 

On  November  9,  2000,  the  petitioner 
requested  a  postponement  of  the 
preliminary  determinations  in  all 
concurrent  rebar  investigations.  On 
November  21,  2000,  the  Department 
published  a  Federal  Register  notice 
postponing  the  deadline  for  the 
preliminary  determination  until  January 
16,  2001.  See  Notice  of  Postponement  of 
Preliminary  Antidumping  Duty 
Determinations:  Steel  Concrete 
Reinforcing  Bars  from  Belarus, 
Indonesia.  Latvia.  Moldova,  the  People's 
Republic  of  China,  Poland,  the  Republic 
of  Korea,  and  Ukraine.  65  FR  69909 
(November  21,  2000). 

Postponement  of  the  Final 
Determination 

Section  735(a)(2)  of  the  Act  provides 
that  a  final  determination  may  be 
postponed  until  not  later  than  135  days 
after  the  date  of  the  publication  of  the 
preliminary  determination  if,  in  the 
event  of  an  affirmative  preliminary 
determination,  a  request  for  such 
postponement  is  made  by  exporters  who 
accovmt  for  a  significant  proportion  of 
exports  of  the  subject  merchandise,  or  in 
the  event  of  a  negative  preliminary 
determination,  a  request  for  such 
postponement  is  made  by  the  petitioner. 
The  Department's  regulations,  at  19  CFR 
351.210(e)(2),  require  that  requests  by 
respondents  for  postponement  of  a  final 
determination  be  accompanied  by  a 
request  for  extension  of  provisional 
measures  from  a  four-month  period  to 
not  more  than  six  months. 

On  January  5,  2001,  LM  requested 
that,  in  the  event  of  an  affirmative 
preliminary  determination  in  this 
investigation,  the  Department  postpone 
its  final  determination  imtil  135  days 
after  the  publication  of  the  preliminary 
determination.  LM  made  a  separate 
request  to  extend  the  provisional 
measures  to  not  more  than  six  months. 
Accordingly,  since  we  have  made  an 
affirmative  preliminary  determination, 
and  LM  is  the  sole  producer  of  the 
subject  merchandise  in  Latvia,  we  have 
postponed  the  final  determination  for 
Latvia  until  not  later  than  135  days  after 
the  date  of  the  publication  of  the 
preliminary  determination. 

Period  of  Investigation 

The  POI  is  April  1, 1999,  through 
March  31.  2000.  This  period 
corresponds  to  the  four  most  recent 
fiscal  quarters  prior  to  the  month  of  the 
filing  of  the  petition  (i.e..  June  2000). 

Scope  of  Investigation 

For  purposes  of  these  investigations, 
the  product  covered  is  all  rebar  sold  in 
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straight  lengths,  currently  classifiable  in 
the  Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  under  item 
number  7214.20.00  or  any  other  tariff 
item  number.  Specifically  excluded  are 
plain  rounds  [i.e.,  non-deformed  or 
smooth  bars)  and  rebar  that  has  been 
further  processed  through  bending  or 
coating.  HTSUS  subheadings  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Critical  Circumstances 

In  the  petition  filed  on  June  28.  2000. 
the  petitioner  alleged  that  there  is  a 
reasonable  basis  to  believe  or  suspect 
that  critical  circiunstances  exist  with 
respect  to  imports  of  rebar  from  Latvia. 
On  July  18.  2000.  concurrent  with  the 
initiations  of  the  LTFV  investigation  on 
imports  of  rebar  from  Latvia,  the 
Department  announced  its  intention  to 
investigate  the  petitioner's  allegation 
that  critical  circumstances  exist  with 
respect  to  imports  of  rebar  from  Latvia.  • 
On  August  14,  2000.  the  International 
Trade  Commission  (ITC)  determined 
that  there  is  a  reasonable  indication  of 
material  injury  to  the  domestic  industry 
from  imports  of  rebar  from  Latvia. 

Section  733(e)(1)  of  the  Act  provides 
that  the  Department  will  determine  that 
there  is  a  reasonable  basis  to  believe  or 
suspect  that  critical  circumstances  exist, 
if:  (A)(i)  There  is  a  history  of  dimiping 
and  material  injury  by  reason  of 
dumped  imports  in  the  United  States  or 
elsewhere  of  the  subject  merchandise,  or 
(ii)  the  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported 
knew  or  should  have  known  that  the 
exporter  was  selling  the  subject 
merchandise  at  less  than  its  fair  value 
and  that  there  was  likely  to  be  material 
injury  by  reason  of  such  sales,  and  (B) 
there  have  been  massive  imports  of  the 
subject  merchandise  over  a  relatively 
short  period.  Section  351.206(h)(1)  of 
the  Department's  regulations  provides 
that,  in  determining  whether  imports  of 
■the  subject  merchandise  have  been 
"massive,"  the  Department  normally 
will  examine:  (i)  The  volume  and  value 
of  the  imports;  (ii)  seasonal  trends;  and 
(iii)  the  share  of  domestic  consimiption 
accoimted  for  by  the  imports.  In 
addition,  section  351.206(h)(2)  of  the 
Department's  regulations  provides  that 
an  increase  in  imports  of  15  percent  or 
more  during  the  "relatively  short 
period"  of  time  may  be  considered 
"massive." 

With  respect  section  to  section 
733(e){l)(A)(i)  of  the  Act.  we  do  not  find 
that  there  is  a  history  of  dumping  and 
material  injury  by  reason  of  dimiped 
imports  in  the  United  States  or 
elsewhere  of  the  subject  merchandise. 


inasmuch  as  no  country  has  issued  a 
finding  of  dumping  against  Latvian 
rebar.  Further,  with  respect  to  section 
733(e)(l)(A)(ii)oftheAct,the 
magnitude  of  the  dumping  mai'gins 
found  in  this  preliminary  determination 
is  insufficient  to  conclude  that  the 
person  by  whom,  or  for  whose  account, 
the  merchandise  was  imported  knew  or 
should  have  known  that  the  exporter 
was  selling  the  subject  merchandise  at 
less  than  its  fair  value  and  that  there 
was  likely  to  be  material  injury  by 
reason  of  such  sales.  As  such,  we  are 
issuing  a  preliminary  negative  critical 
cinnmistances  determination. 

Although  unnecessary  in  this  case,  we 
have  also  examined  whether  imports 
have  been  massive  over  a  "relatively 
short  period"  of  time,  pursuant  to 
section  733(e)(1)(B)  of  the  Act.  To  do  so. 
the  Department  normally  compares  the 
import  volume  of  the  subject 
merchandise  for  three  months 
immediately  preceding  the  filing  of  the 
petition  (i.e.,  the  base  period),  and  three 
months  following  the  filing  of  the 
petition  (i.e.,  the  comparison  period). 
However,  as  stated  in  section  351.206(1) 
of  the  Department's  regulations,  if  the 
Secretary  finds  that  importers, 
exporters,  or  producers  had  reason  to 
believe,  at  some  time  prior  to  the 
begiiming  of  the  proceeding,  that  a 
proceeding  was  likely,  then  the 
Secretary  may  consider  a  time  period  of 
not  less  than  three  months  from  that 
earlier  time.  Imports  normally  will  be 
considered  massive  when  imports 
during  the  comparison  period  have 
increased  by  15  percent  or  more 
compared  to  imports  during  the  base 
period. 

In  this  case,  the  petitioner  argues  that 
importers,  exporters,  or  producers  of 
rebar  from  Latvia  had  reason  to  believe 
that  an  antidiunping  proceeding  was 
likely  before  the  filing  of  the  petition. 
Based  upon  information  contained  in 
the  petition,  we  foimd  that  press  reports 
and  published  statements  were 
sufficient  to  establish  that,  by  December 
1999,  importers,  exporters,  and  foreign 
producers  knew  or  should  have  known 
that  a  proceeding  was  likely  concerning 
rebar  from  Latvia.  As  a  result,  the 
Department  has  considered  whether 
there  have  been  massive  imports  after 
that  time  based  on  a  comparison  of 
periods  immediately  preceding  and 
following  the  end  of  December  1999. 
See  Memorandum  from  Gary  Taverman 
to  Holly  A.  Kuga,  Antidumping  Duty 
Investigations  of  Steel  Concrete 
Reinforcing  Bar  from  Latvia — 
Preliminary  Negative  Determination  of 
Critical  Circumstances  (Critical 
Circumstances  Preliminary 


Determination  Memorandum),  dated 
January  16,  2001. 

In  order  to  determine  whether  imports 
from  Latvia  have  been  massive,  the 
Department  requested  that  LM  provide 
its  shipment  data  for  the  last  three  years. 
Based  on  our  analysis  of  the  shipment 
data  reported,  because  imports  have 
decreased  during  the  comparison 
period,  we  preliminarily  find  that  the 
criterion  under  section  733(e)(1)(B)  of 
the  Act  has  not  been  met,  i.e.,  there  have 
not  been  massive  imports  of  rebar  from 
LM  over  a  relatively  short  time.  See 
Critical  Circumstances  Preliminary 
Determination  Memorandum.  For  this 
reason,  we  preliminarily  determine  that 
critical  circumstances  do  not  exist  for 
imports  of  rebar  produced  bv  LM. 

Regarding  the  "all  others"  category,  it 
is  the  Department's  practice  to  conduct 
its  critical  circumstances  analysis  of 
companies  in  this  category  based  on  the 
experience  of  the  investigated 
companies.  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Steel  Concrete 
Reinforcing  Bars  from  Turkey  (Rebar 
from  Turkey),  62  FR  9737.  9741  (March 
4,  1997)  (the  Department  found  that 
critical  circim[istances  existed  for  the 
majority  of  the  companies  investigated, 
and  therefore  concluded  that  critical 
circumstances  also  existed  for 
companies  covered  by  the  "all  others" 
rate).  However,  the  Department  does  not 
automatically  extend  a  critical 
circumstances  determination  to 
companies  covered  by  the  "all  others" 
rate.  See  Notice  of  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Stainless  Steel  Sheet  and  Strip  in  Coils 
from  Japan,  64  FR  30574,  30585  (June 
8, 1999)  {Stainless  Steel  Sheet  and  Strip 
from  Japan).  Instead,  the  Department 
may  consider  the  traditional  critical 
circumstances  criteria  with  respect  to 
the  companies  covered  by  the  "all 
others"  rate. 

In  determining  whether  imports  from 
the  "all  others"  category  have  been 
massive,  the  Department  followed  its 
normal  practice  of  conducting  its 
critical  circimistances  analysis  of 
companies  in  this  categor>'  based  on  the 
experience  of  the  investigated 
companies.  In  this  case,  since  we  are 
unaware  of  any  other  Latvian  rebar 
producers,  it  is  appropriate  to  extend 
the  experience  of  LM  to  the  "all  others" 
category.  For  this  reason,  we  determine 
that  the  second  criterion  under  section 
733(e)(1)  of  the  Act  has  not  been  met 
and  that  there  have  not  been  massive 
imports  of  rebar  frtim  the  "all  others" 
category  over  a  relatively  short  time. 
Therefore,  pursuant  to  section  733(e)  of 
the  Act  and  section  351.206(h)  of  the 
Department's  regulations,  we 
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preliminarily  find  that  critical 
circumstances  do  not  exist  for  imports 
of  rebar  produced  by  the  "all  others" 
category. 

Selection  of  Respondents 

Section  777A(c)(l)  of  the  Act  directs 
the  Department  to  calodate  individual 
dumping  margins  for  each  known 
exporter  and  producer  of  the  subject 
merchandise.  Where  it  is  not  practicable 
to  examine  all  known  producers/ 
exporters  of  subject  merchandise, 
section  777A{c)(2)  of  the  Act  permits  us 
to  investigate  either  (1)  a  sample  of 
exporters,  producers,  or  types  of 
products  that  is  statistically  valid  based 
on  the  information  available  at  the  time 
of  selection,  or  (2)  exporters  and 
producers  accounting  for  the  largest 
voliune  of  the  subject  merchandise  that 
can  reasonably  be  examined.  LM  is  the 
only  known  producer/exporter  of 
subject  merchandise  in  Latvia. 

Product  Comparisons 

Pursiiant  to  section  771(16)  of  the  Act, 
all  products  produced  by  the 
respondent  covered  by  the  description 
in  the  Scope  of  Investigation  section, 
above,  and  sold  in  the  comparison 
market  diuing  the  POI  are  considered  to 
be  foreign  like  products  for  purposes  of 
determining  appropriate  product 
comparisons  to  U.S.  sales.  We  have 
relicNl  on  three  criteria  to  match  U.S. 
sales  of  subject  merchandise  to 
comparison-market  sales  of  the  foreign 
like  product:  type  of  steel,  yield 
strength,  and  size.  These  characteristics 
have  been  weighted  by  the  Department 
where  appropriate.  Where  there  were  no 
sales  of  identical  merchandise  in  the 
comparison  market  to  compare  to  U.S. 
sales,  we  compared  U.S.  sales  to  sales  of 
the  next  most  similar  foreign  like 
product  on  the  basis  of  the 
characteristics  listed  above. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  rebar 
from  Latvia  were  made  in  the  United 
States  at  LTFV,  y/e  compared  the  export 
price  (EP)  to  the  normal  value  (NV),  as 
described  in  the  Export  Price  and 
Normal  Value  sections  of  this  notice.  In 
accordance  with  section 
777A(d)(l)(A)(i)  of  the  Act,  we 
calculated  weighted-average  EPs  and, 
subsequently,  compared  these  to 
weighted-average  home  market  or  third- 
country  prices,  as  appropriate. 

Export  Price 

For  the  price  to  the  United  States,  we 
calculated  an  EP  as  defined  in  sections 
772(a)  and  772(b)  of  the  Act, 
respectively.  Section  772(a)  of  the  Act 
defines  EP  as  the  price  at  which  the 


subject  merchandise  is  first  sold  by  the 
exporter  or  producer  outside  the  United 
States  to  an  unaffiliated  purchaser  for 
exportation  to  the  United  States,  before 
the  date  of  importation,  or  to  an 
unaffiliated  pinchaser  for  exportation  to 
the  United  States.  We  calculated  EP 
based  on  the  packed,  delivered,  ex- 
foctory  prices  charged  to  the  first 
unaffiliated  purchaser  in  the  United 
States  prior  to  importation.  We  made 
deductions  bom  the  starting  price  for 
movement  expenses  in  accordance  with 
section  772(c)(2)(A)  of  the  Act.  These 
include  foreign  movement  expense 
(inland  freight)  and  foreign  brokerage 

and  hanHling. 

We  note  that,  as  explained  below,  we 
did  not  calculate  diunping  margins  for 
certain  sales  by  LM  to  an  affiliated 
customer  based  on  the  reported 
databases.  Instead,  in  accordance  with 
sectipn  776(a)  of  the  Act,  we 
preliminarily  relied  on  adverse  facts 
available  in  calculating  the  dumping 
margins  for  the  transactions  in  question. 
On  December  1,  2000,  the  Department 
issued  a  memorandum  stating  that,  for 
piuposes  of  this  investigation,  it  had 
found  LM  to  be  affiliated  with  one  of  its 
customers.  See  Memorandum  from 
Gabriel  Adler  to  Gary  Taverman: 
Antidumping  Investigation  of  Steel 
Concrete  Reinforcing  Bars  from  Latvia; 
Affiliation  (December  1,  2000).  On 
December  4,  2000,  the  Department 
issued  a  supplemental  sales 
questionnaire  to  LM  requesting,  in  part, 
diat  LM  provide  the  downstream  sales 
data  for  all  sales  made  during  the  POI 
by  its  affiliated  customer  to  unaffiliated 
parties  in  the  United  States.  On 
December  6,  2000,  LM  stated  that,  while 
it  did  not  view  itself  as  affiliated  with 
the  customer  in  question,  it  had 
requested  that  its  customer  provide 
downstream  sales  data  for  its  sales  made 
to  the  United  States  during  the  POI.  LM 
further  stated  that  the  affiliate  was  not 
willing  to  provide  the  Department  with 
the  requested  information.  On  December 
8,  2000,  LM  again  stated  that  it  could 
not  provide  this  data  to  the  Department. 
Section  776(a)(2)  of  the  Act  provides 
that  "if  an  interested  party  or  any  other 
person  (A)  withholds  information  that 
has  been  requested  by  the  administering 
authority,  (B)  fails  to  provide  such 
information  by  the  deadlines  for  the 
submission  of  the  information  or  in  the 
form  and  manner  requested,  subject  to 
subsections  (c)(1)  and  (e)  of  section  782, 
(C)  significantly  impedes  a  proceeding 
iinder  this  title,  or  (D)  provides  such 
information  but  the  information  cannot 
be  verified  as  provided  in  section  782(i), 
the  administering  authority  and  the 
Commission  shall,  subject  to  section 
782(d)  and  (e)  of  the  Act,  use  the  &cts 


otherwise  available  in  reaching  the 
applicable  determination  imder  this 
title."  The  statute  requires  that  certain 
conditions  be  met  before  the 
Department  may  resort  to  the  facts 
otherwise  available.  Where  the 
Department  determines  that  a  response 
to  a  request  for  information  does  not 
comply  with  the  request,  section  782(d) 
of  the  Act  provides  that  the  Department 
vdll  so  inform  the  party  submitting  the 
response  and  will,  to  the  extent 
practicable,  provide  that  party  the 
opportunity  to  remedy  or  explain  the 
deficiency.  If  the  party  fails  to  remedy 
the  deficiency  within  the  applicable 
time  limits,  the  Department  may,  subject 
to  section  782(e),  disregard  all  or  part  of 
the  original  and  subsequent  responses, 
as  appropriate.  Briefly,  section  782(e) 
provides  that  the  Department  "shall  not 
decline  to  consider  information  that  is 
submitted  by  an  interested  party  and  is 
necessary  to  the  determinatlKi  but  does 
not  meet  all  the  applicable  requirements 
established  by  the  administering 
authority"  if  the  information  is  timely, 
can  be  verified,  is  not  so  incomplete  that 
it  cannot  be  used,  and  if  the  interested 
party  acted  to  the  best  of  its  ability  in 
providing  the  information.  Where  all  of 
these  conditions  are  met,  and  the 
Department  can  use  the  information 
wiUiout  undue  difficulties,  the  statute 
requires  it  to  do  so. 

m  selecting  from  among  the  facts 
otherwise  available,  section  776(b)  of 
the  Act  authorizes  the  Department  to 
use  an  adverse  inference,  if  the 
Department  finds  that  an  interested 
party  failed  to  cooperate  by  not  acting 
to  the  best  of  its  ability  to  comply  with 
the  request  for  information.  See,  e.g.. 
Certain  Welded  Carbon  Steel  Pipes  and 
Tubes  from  Thailand:  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  62  FR  53808,  53819-20 
(October  16, 1997).  Finally,  section 
776(b)  states  that  an  adverse  inference 
may  include  reliance  on  information 
derived  from  the  petition.  See  also 
Statement  of  Administrative  Action 
accompanying  the  URAA,  H.R.  Rep.  No. 
103-316  at  870  (1994). 

While  LM  has  been  generally 
cooperative  over  the  course  of  this 
antidumping  proceeding,  it  has  not  been 
cooperative  in  responding  to  the 
Department's  specific  request  for 
downstream  sales  data.  As  a  result,  we 
are  applying  the  facts  otherwise 
available  for  all  sales  made  to  the 
United  States  through  the  affiliate  in 
question.  Moreover,  we  are  making  an 
adverse  inference  with  respect  to  this 
determination.  Specifically,  for  sales 
made  through  this  affiliated  customer, 
we  have  assigned  a  margin  calculated 
on  the  basis  of  the  lowest  net  U.S.  price 
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reported  for  any  sale  not  involving  the 
iffiliate,  and  the  highest  normal  value 
:alculated  for  any  product  reported  by 
lie  respondent.^ 

We  note  that,  since  most  U.S.  sales 
were  made  through  the  affiliate  in 
luestion,  the  use  of  facts  otherwise 
ivailable  extends  to  the  majority  of  the 
"espondent's  U.S.  sales.  In  reaching  this 
jreliminary  determination,  we  are 
mindful  that  a  respondent's  failure  to 
report  the  appropriate  sales  prices  for 
the  majority  of  U.S.  sales  might  warrant 
wholesale  rejection  of  the  submitted 
responses,  and  reliance  entirely  on  the 
facts  otherwise  available.  In  view  of  the 
specific  circumstances  presented  in  this 
case,  however,  we  preliminarily  believe 
at  this  time  that  it  is  more  appropriate 
to  base  the  dumping  margins  in  part  on 
that  portion  of  the  reported  sales 
database  that  is  not  directly  in  question 
as  a  result  of  the  respondent's  omission. 
Given  the  nature  of  control  between  LM 
and  its  affiliate  (where  the  affiliate  has 
some  measure  of  control  over  LM,  but 
LM  lacks  control  over  its  affiliate),  the 
failure  of  the  affiliate  to  provide 
requested  sales  data,  while  warranting 
an  adverse  inference  with  respect  to 
those  sales,  does  not  necessarily  impugn 
LM's  compliance  in  reporting  sales  to 
other  customers.  While  the  factors  above 
do  not  excuse  the  affiliate's  failure  to 
submit  the  requested  sales  information, 
they  do  provide  a  context  in  which  it  is 
appropriate  to  limit  the  use  of  adverse 
facts  available  to  that  specific  omission. 

Normal  Value  for  Market  Economy 
Analysis 

A.  Selection  of  Comparison  Markets  for 
Market  Economy  Coimtries 

Section  773(a)(1)  of  the  Act  directs 
that  NV  be  based  on  the  price  at  which 
the  foreign  like  product  is  sold  in  the 
home  market,  provided  that  the 
merchandise  is  sold  in  sufficient 
quantities  (or  value,  if  quantity  is 
inappropriate)  and  that  there  is  no 
particular  market  situation  that  prevents 
a  proper  comparison  with  the  EP  or 
CEP.  The  statute  contemplates  that 
quantities  (or  value)  will  normally  be 
considered  insufficient  if  they  are  less 
than  five  percent  of  the  aggregate 
quantity  (or  value)  of  sales  of  the  subject 
merchandise  to  the  United  States. 

For  the  Latvia  case,  we  found  that  LM 
does  not  have  a  viable  home  market  for 
sales  of  rebar.  Therefore,  the  respondent 
submitted  data  for  sales  to  Germany,  its 
largest  third-country  market,  for 
purposes  of  the  calculation  of  NV. 


In  deriving  NV,  we  made  adjustments 
as  detailed  in  the  Caloilation  of  Normal 
Value  Based  on  Third-Country  Market 
Prices  section  below. 

B.  Cost  of  Production  Analysis 

On  October  26,  2000,  the  petitioner 
made  a  sales  below  cost  allegation 
against  LM.  Based  on  this  allegation  and 
in  accordance  with  section 
773(b){2)(A)(i)  of  the  Act,  v/e  found 
reasonable  groimds  to  believe  or  suspect 
that  sales  of  rebar  manufactured  by  LM 
were  made  at  prices  below  the  COP.  As 
a  result,  the  Department  has  conducted 
an  investigation  to  determine  whether 
LM  made  sales  in  its  third-country 
comparison  market  at  prices  below  the 
COP  diuing  the  POI,  within  the  meaning 
of  section  773(b)  of  the  Act.  We 
conducted  the  COP  analysis  described 
below. 

1.  Calculation  of  Cost  of  Production. 
In  accordance  vdth  section  773(b)(3)  of 
the  Act,  we  calculated  a  weighted- 
average  COP  based  on  the  siun  of  the 
cost  of  materials  and  fabrication  for  the 
foreign  like  product,  plus  amounts  for 
the  home  market  general  and 
administrative  (G&A)  expenses,  selling 
expenses,  packing  expenses  and  interest 
expenses. 

We  relied  on  the  COP  data  submitted 
by  LM  in  its  cost  questionnaire 
responses,  except,  as  noted  below,  in 
specific  instances  where  the  submitted 
costs  were  not  appropriately  quantified 
or  valued.  We  made  company-specific 
adjustments  to  the  reported  COP  as 
follows.  First,  we  adjusted  LM's 
reported  G4A  expense  to  include 
certain  non-operating  income  and 
expense  amounts  that  relate  to  the 
general  operations  of  the  company. 
Second,  we  adjusted  the  cost  of  goods 
sold  amount  used  as  the  denominator  in 
LM's  G&A  and  interest  expense  rate 
calculations  by  excluding  certain  non- 
operating  income  and  expense  amoimts 
included  in  the  numerator  of  the  G&A 
expense  rate  calculation.  Finally,  we 
excluded  packing  expenses  from  the 
calculation  of  LM's  G&A  and  interest 
expenses. 

2.  Test  of  Home  Market  Sales  Prices. 
We  compared.the  adjusted  weighted- 
average  COP  to  the  third-country  market 
sales  of  the  foreign  like  product,  as 
required  under  section  773(b)  of  the  Act, 
in  order  to  determine  whether  these 
sales  had  been  made  at  prices  below  the 
COP  within  an  extended  period  of  time 
(i.e.,  a  period  of  one  year)  in  substantial 
quantities  ■*  and  whether  such  prices 


^  Because  we  have  relied  on  the  respondent's  own 
sales  data  as  facts  available,  it  is  not  necessary  to 
corroborate  such  information  under  section  776(c) 
of  the  Act. 


•*  In  accordance  with  section  773(b)(2)(C)(i)  of  the 
Act,  we  determined  that  sales  made  below  the  COP 
were  made  in  substantial  quantities  if  the  volume 
of  such  sales  represented  20  percent  or  more  of  the 


were  sufficient  to  permit  the  recovery  of 
all  costs  within  a  reasonable  period  of 
time. 

On  a  model-specific  basis,  we 
compared  the  revised  COP  to  the  third- 
country  prices,  less  any  applicable 
movement  charges. 

3.  Results  of  the  COP  Test.  Pursuant 
to  secUon  773(b)(2)(C)  of  the  Act,  where 
less  than  20  percent  of  a  respondent's 
sales  of  a  given  product  were  at  prices 
less  than  the  COP,  we  did  not  disregard 
any  below-cost  sales  of  that  product 
becaiise  we  determined  that  the  below- 
cost  sales  were  not  made  in  "substantial 
quantities."  We  found  that  no  models  of 
rebar  sold  by  LM  failed  the  20  percent 
test  and,  therefore,  we  did  not  disregard 
any  third-coimtry  sales  in  calculating 
NV. 

C.  Calculation  of  Normal  Value  Based 
on  Third-Country  Market  Prices 

We  based  third-country  market  prices 
on  the  packed  prices  to  unaffiliated 
purchasers  in  Germany.  We  adjusted  the 
starting  price  for  foreign  inland  freight 
and  international  height.  We  made  no 
other  adjustments. 

We  note  that  LM  claimed  a  credit 
revenue  for  sales  made  to  the  United 
States  and  Germany.  In  its  questionnaire 
responses,  LM  characterized  this 
revenue  as  arising  from  prepayment 
made  to  LM  by  certain  customers.  For 
this  preliminary  determination,  we  have 
not  allowed  this  claimed  credit  revenue 
as  a  circumstance  of  sale  adjustment,  as 
the  respondent  does  not  appear  to  be 
receiving  prepayment  from  its 
"^nistomers.  Instead,  the  respondent  is 
apparently  obtaining  funds  from  banks 
in  order  to  finance  production,  and 
arranging  for  customers  to  cancel  this 
obligation  directly  with  the  banks  after 
the  merchandise  is  shipped.  While  the 
respondent  has  the  use  of  the  money  to 
finance  production,  it  must  pay  an 
interest  fee  to  the  banks,  which  offsets 
any  imputed  revenue  that  might  arise 
from  such  an  arrangement.  LM  has  not 
demonstrated  that  these  fees  have  been 
properly  reported  to  the  Department.  As 
a  result,  we  have  denied  the  claimed 
credit  revenue  for  U.S.  and  third- 
country  sales  for  purposes  of  this 
preliminary  determination.  We  intend 
to  examine  this  issue  further  at 
verification. 

D.  Level  of  Trade 

LM  made  only  EP  sales  to  the  United 
States.  LM's  EP  and  third-country  sales 
were  made  to  trading  companies  and 
resellers.  In  both  cases,  the  selling 
fimctions  performed  by  LM  for  the 


volume  of  sales  imder  consideration  for  the 
determination  of  NV. 
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different  customer  types  and  chaimels 
of  distribution  were  limited  in  both 
markets  to  price  and  quantity 
negotiation,  packing,  and  loading.  The 
selling  functions  were  virtually 
identical  in  both  markets. 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act.  to  the  extent 
practicable,  we  determine  NV  based  on 
sales  in  the  comparison  market  at  the 
same  level  of  trade  as  the  EP 
transaction.^  The  NV  level  of  trade  is 
that  of  the  starting-price  sales  in  the 
comparison  market.  For  EP  sales,  the 
U.S.  level  of  trade  is  also  the  level  of  the 
starting-price  sale,  which  is  usually 
from  exporter  to  importer. 

To  determine  whether  NV  sales  are  at 
a  different  level  of  trade  than  EP 
transactions,  we  examine  stages  in  the 
marketing  process  and  selling  functions 
along  the  chain  of  distribution  between 
the  producer  and  the  unaffiliated 
customer.  If  the  comparison  market 
sales  are  at  a  different  level  of  trade  and 
the  difference  affects  price 
comparability,  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  comparison  market  sales  at  the  level 
of  trade  of  the  export  transaction,  we 
make  a  level-of-trade  adjustment  imder 
section  773(a)(7)(A)  of  the  Act. 

In  implementing  these  principles  in 
this  investigation,  we  obtained 
information  from  LM  about  the 
marketing  stages  involved  in  the 
reported  U.S.  and  third-coimtry  market 
sales,  including  a  description  of  the 
selling  activities  performed  by  the 
respondent  for  each  channel  of 
distribution.  In  identifying  levels  of 
trade  for  EP  and  third-coimtry  market 
sales  we  considered  the  selling 
functions  reflected  in  the  starting  price 
before  any  adjustments. 

LM  reported  that  its  customers  in  both 
the  United  States  and  Germany  were 
trading  companies  and  resellers.  LM 
further  reported  that  its  selling 
functions  in  both  markets  were  identical 
and  very  limited  (primarily  to  the 
provision  of  freight  services),  and  did 
not  include  inventory  maintenance, 
technical  advice,  warranty  services,  or 
advertising.  Given  this,  we  foimd  a 
single  level  of  trade  for  EP  sales,  and  a 
single,  identical  level  of  trade  in  the 
comparison  market.  Therefore  no 
adjustment  for  level  of  trade  is 
warranted  or  granted. 

Currency  Conversions 

We  made  ciurency  conversions  into 
U.S.  dollars  in  accordance  with  section 
773A  of  the  Act  based  on  exchange  rates 


in  effect  on  the  dates  of  the  U.S.  sales, 
as  obtained  from  the  Federal  Reserve 
Bank  (the  Department's  preferred  source 
for  exchange  rates). 

Verification 

In  accordance  with  section  782(i)  of 
the  Act.  we  intend  to  verify  all 
information  relied  upon  in  making  our 
final  determination. 

Final  Critical  Circumstances 
Determination 

We  will  make  a  final  determination 
concerning  critical  circumstances  for 
Latvia  when  we  make  oui  final 
determination  regarding  sales  at  LTFV 
in  this  investigation,  which  will  be  no 
later  than  135  days  after  the  publication 
of  this  notice  in  the  Federal  Register. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act.  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  steel  concrete 
reinforcing  bars  from  Latvia  that  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  We  are  also  instructing  the 
Customs  Service  to  require  a  cash 
deposit  or  the  posting  of  a  bond  equal 
to  the  dumping  margin,  as  indicated  in 
the  chart  below.  These  instructions 
suspending  liquidation  will  remain  in 
effect  until  further  notice. 


Manufacturer/exporter 

Margin 
(percent) 

Lieoaias  Metaluros     

17.37 

All  Others 

17.37 

-''  As  noted  above.  LM  had  only  EP  sales  in  the 
United  States  during  the  POl. 


Disclosure 

The  Department  will  disclose 
calculations  performed  within  five  days 
of  the  date  of  publication  of  this  notice 
to  the  parties  of  the  proceedings  in  these 
investigations  in  accordance  with  19 
CFR  351.224(b). 

International  Tmde  Commission 
Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  FTC  of  our 
sales  at  LTFV  and  negative  critical 
circiunstances  preliminary 
determinations.  If  our  final  antidumping 
determination  is  affirmative,  the  ITC 
will  determine  whether  the  imports 
covered  by  that  determination  are 
materially  injuring,  or  threaten  material 
injury  to,  the  U.S.  industry.  The 
deadline  for  the  ITC  determination 
would  be  the  later  of  120  days  after  the 
date  of  this  preliminary  determination 
or  45  days  after  the  date  of  our  final 
determination. 


Public  Comment 

Case  briefs  for  this  investigation  must 
be  submitted  no  later  than  one  week 
after  the  issuance  of  the  verification 
reports.  Rebuttal  briefs  must  be  filed 
within  five  days  after  the  deadline  for 
submission  of  case  briefs.  A  list  of 
authorities  used,  a  table  of  contents,  and 
an  executive  summary  of  issues  should 
accompany  any  briefs  submitted  to  the 
Department.  Executive  summaries 
should  be  limited  to  five  pages  total, 
including  footnotes.  Further,  we  would 
appreciate  it  if  parties  submitting 
written  comments  would  provide  the 
Department  with  an  additional  copy  of 
the  public  version  of  any  such 
comments  on  diskette. 

Section  774  of  the  Act  provides  that 
the  Department  will  hold  a  hearing  to 
afford  interested  parties  an  opportimity 
to  comment  on  arguments  raised  in  case 
or  rebuttal  briefe,  provided  that  such  a 
hearing  is  requested  by  any  interested 
party.  U  a  request  for  a  hearing  is  made 
in  an  investigation,  the  hearing  will 
tentatively  be  held  two  days  after  the 
deadline  for  submission  of  the  rebuttal 
briefs,  at  the  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230.  In 
the  event  that  the  Department  receives 
requests  for  hearings  from  parties  to 
more  than  one  rebar  case,  the 
Department  may  schedule  a  single 
hearing  to  encompass  all  those  cases. 
Parties  should  confirm  by  telephone  the 
time,  date,  and  place  of  the  hearing  48 
hours  before  the  scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  within  30  days  of  the 
publication  of  this  notice.  Requests 
should  specify  the  number  of 
participants  and  provide  a  list  of  the 
issues  to  be  discussed.  Oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs. 

As  noted  above,  we  will  make  our 
final  determination  no  later  than  135 
days  after  the  date  of  publication  of  this 
preliminary  determination. 

This  determination  is  issued  and 
published  pursuant  to  sections  733(f) 
and777(i)(l)oftheAct. 

Dated:  )atiuary  16,  2001. 
Troy  H.  Cribb, 

Assistant  Secretary  for  Import 
Administration. 
[FR  Doc.  01-2518  Filed  1-29-^1;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
[A-822-804] 

Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Steel  Concrete  Reinforcing  Bars  From 
Belarus 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  January  30,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alexander  Amdur  or  Karine  Gziryan  at 
(202)  482-5346  or  (202)  482-4081, 
respectively;  AD/CVD  Enforcement, 
Office  4,  Group  n.  Import 
Administration,  Room  1870, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 

The  Applicable  Statute  and  Regulations 

I '  Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1 930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  imless  otherwise 
indicated,  all  citations  to  Department  of 
Commerce  (the  Department)  regulations 
refer  to  the  regulations  codified  at  19 
CFR  part  351  (April  2000). 

Preliminary  Determination 

1 1  We  preliminarily  determine  that  steel 
concrete  reinforcing  bars  (rebar)  bom 
Belarus  are  being  sold,  or  are  likely  to 
be  sold,  in  the  United  States  at  less  than 
fair  value  (LTFV),  as  provided  in  section 
733  of  the  Act.  The  estimated  margins 
of  sales  at  LTFV  are  shown  in  the 
Suspension  of  Liquidation  section  of 
this  notice. 

Case  History 

This  investigation  was  initiated  on 
Jldy  18,  2000.1  See  Initiation  of 
Antidumping  Duty  Investigations:  Steel 
Concrete  Reinforcing  Bars  from  Austria, 
Belarus,  Indonesia,  Japan,  Latvia, 
Moldova,  the  People's  Republic  of 
China,  Poland,  the  Republic  of  Korea, 
the  Russian  Federation,  Ukraine,  and 
Venezuela.  65  FR  45754  (July  25,  2000) 
{Initiation  Notice).  Since  the  initiation 


of  this  investigation,  the  following 
events  have  occurred: 

On  August  14,  2000,  the  United  States 
International  Trade  Commission  (ITC) 
preliminarily  determined  that  there  is  a 
reasonable  indication  that  imports  of  the 
products  subject  to  this  investigation  are 
threatening  material  injury  or  materially 
injiuing  a  regional  industiy  in  the 
United  States  producing  the  domestic 
like  product.  See  Certain  Steel  Concrete 
Reinforcing  Bars  From  Austria,  Belarus, 
China,  Indonesia,  Japan,  Korea,  Latvia, 
Moldova,  Poland,  Russia,  Ukraine,  and 
Venezuela,  65  FR  51329  (August  23, 
2000).  With  respect  to  subject  imports 
from  Austria,  Russia,  and  Venezuela, 
the  ITC  determined  that  imports  from 
these  coimtries  during  the  period  of 
investigation  (POI)  were  negligible  and, 
therefore,  these  investigations  were 
terminated.  The  ITC  also  determined 
that  there  is  no  reasonable  indication 
that  an  industry  in  the  United  States  is 
materially  injured  or  threatened  with 
material  injury,  by  reason  of  subject 
imports  from  Japan.  Id. 

On  August  18,  2000.  we  sent  the 
antidumping  questionnaire  to  the 
Embassy  of  the  Republic  of  Belarus  with 
a  letter  requesting  that  it  forward  the 
questionnaire  to  all  exporters  who  had 
shipments  of  rebar  to  the  United  States 
during  the  POI.^  We  received  responses 
frt)m  one  company,  Byelorussian  Steel 
Works  (BSW).  We  have  reason  to  believe 
that  this  company  accounted  for  all 
shipments  of  rebar  frtjm  Belarus  to  the 
United  States  during  the  POI.  We  issued 
supplemental  questionnaires  to  BSW, 
where  appropriate. 

On  Novemoer  9,  2000.  the  petitioner^ 
requested  a  postponement  of  the 
preliminary  determination  in  this 
investigation.  On  November  21.  2000, 
the  Department  published  a  Federal 
Register  notice  postponing  the  deadline 
for  the  preliminary  determination  until 
January  16,  2001.  See  Notice  of 
Postponement  of  Preliminary 
Antidumping  Duty  Determinations: 
Steel  Concrete  Reinforcing  Bars  from 
Belarus,  Indonesia,  Latvia,  Moldova,  the 


'  The  petitioner  in  these  investigations  is  the 
Rebar  Trade  Action  Coalition  (RTAC).  and  its 
individual  members,  AmeriSteel,  Auburn  Steel  Co., 
Inc.,  Birmingham  Steel  Corp.,  Border  Steel,  Inc., 
Marion  Steel  Company,  Riverview  Steel,  and  Nucor 
Steel  and  CMC  Steel  Group.  (Auburn  Steel  was  not 
a  petitioner  in  the  Indonesia  case). 


'  Section  A  of  the  questionnaire  requests  general 
information  concerning  a  company's  corporate 
structure  and  business  practices,  the  merchandise 
under  investigation  that  it  sells,  and  the  maimer  in 
which  it  sells  that  merchandise  in  all  of  its  markets. 
Section  B  requests  a  complete  listing  of  all  home 
market  sales,  or,  if  the  home  market  is  not  viable, 
of  sales  in  the  most  appropriate  third-country 
market  (This  section  is  not  applicable  to 
respondents  in  non-market  economy  (NME)  cases). 
Section  C  requests  a  complete  listing  of  U.S.  sales. 
Section  D  requests  information  on  the  cost  of 
production  (COP)  of  the  foreign  like  product  and 
the  constructed  value  (CV)  of  the  merchandise 
under  investigation.  In  NME  cases.  Section  D 
requests  information  on  factors  of  production. 
Section  E  requests  information  on  further 
manufecturing. 


People's  Republic  of  China,  Poland,  the 
Republic  of  Korea  and  Ukraine,  65  FR 
69909  (November  21,  2000). 

Postponement  of  the  Final 
Determination 

Section  735(a)(2)  of  the  Act  provides 
that  a  final  determination  may  be 
postponed  until  not  later  than  135  days 
after  the  date  of  the  publication  of  the 
preliminary  determination  if,  in  the 
event  of  an  affirmative  preliminary 
determination,  a  request  for  such 
postponement  is  made  by  exporters  who 
account  for  a  significant  proportion  of 
exports  of  the  subject  merchandise,  or  in 
the  event  of  a  negative  preliminary 
determination,  a  request  for  such 
postponement  is  made  by  the  petitioner. 
The  Department's  regulations,  at  19  CFR 
351.210(e)(2),  require  that  requests  by 
respondents  for  postponement  of  a  final 
determination  be  accompanied  by  a 
request  for  extension  of  provisional 
measures  from  a  four-month  period  to 
not  more  than  six  months. 

On  November  15,  2000.  BSW 
requested  that,  in  the  event  of  an 
affirmative  preliminary  determination 
in  this  investigation,  the  Department 
postpone  its  final  determination  until 
135  days  after  the  publication  of  the 
preliminary  determination.  BSW  also 
included  a  request  to  extend  the 
provisional  measiu«s  to  not  more  than 
six  months.  Accordingly,  since  we  have 
made  an  affirmative  preliminary 
determination,  we  have  postponed  the 
final  determination  imtil  not  later  than 
135  days  after  the  date  of  the 
publication  of  the  preliminary 
determination. 

Period  of  Investigation 

The  POI  is  October  1,  1999,  through 
March  31,  2000.  This  period 
corresponds  to  the  two  most  recent 
fiscal  quarters  prior  to  the  month  of  the 
filing  of  the  petition  (i.e.,  June  2000). 

Scope  of  Investigation 

For  purposes  of  these  investigations, 
the  product  covered  is  all  rebar  sold  in 
straight  lengths,  ciurently  classifiable  in 
the  Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  under  item 
number  7214.20.00  or  any  other  tariff 
item  number.  Specifically  excluded  are 
plain  rounds  (i.e.,  non-deformed  or 
smooth  bars)  and  rebar  that  has  been 
further  processed  through  bending  or 
coating.  HTSUS  subheadings  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Critical  Circumstances 

In  a  letter  filed  on  August  22,  2000, 
the  petitioner  alleged  that  there  is  a 
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reasonable  basis  to  believe  or  suspect 
that  critical  circumstances  exist  with 
respect  to  imports  of  rebar  from  Belarus. 
Under  section  733(e)(1)  of  the  Act,  when 
critical  circumstances  allegations  are 
submitted  more  than  20  days  before  the 
scheduled  date  of  the  preliminary 
determination,  the  Department  shall 
determine  on  the  basis  of  information 
available  whether  there  is  a  reasonable 
basis  to  believe  or  susj)ect  that  critical 
cirounstances  exist. 

Section  733(e)(1)  of  the  Act  provides 
that  the  Department  will  determine  that 
there  is  a  reasonable  basis  to  believe  or 
suspect  that  critical  cinnunstances  exist 
if:  (A)(i)  There  is  a  history  of  diunping 
and  material  injury  by  reason  of 
dumped  imports  in  the  United  States  or 
elsewhere  of  the  subject  merchandise,  or 
(ii)  the  person  by  whom,  or  for  whose 
accoimt,  the  merchandise  was  imported 
knew  or  shoxild  have  known  that  the 
exporter  was  selling  the  subject 
merchandise  at  less  than  its  fair  value 
and  that  there  was  likely  to  be  material 
injiiry  by  reason  of  such  sales,  and  (B) 
there  have  been  massive  imports  of  the 
subject  merchandise  over  a  relatively 
short  period.  Section  351.206(h)(1)  of 
the  Department's  regxilations  provides 
that,  in  determining  whether  imports  of 
the  subject  merchandise  have  been 
"massive,"  the  Department  normally 
will  examine:  (i)  TTie  volume  and  value 
of  the  imports;  (ii)  seasonal  trends:  and 
(ill)  the  share  of  domestic  consumption 
accoimted  for  by  the  imports.  In 
addition,  section  351.206(h)(2)  of  the 
Department's  regulations  provides  that 
an  increase  in  imports  of  15  percent  or 
more  during  the  "relatively  short 
period"  of  time  may  be  considered 
"massive." 

In  determining  whether  there  are 
"massive  imports"  over  a  "relatively 
short  period,"  pursuant  to  section 
733(e)(1)(B)  of  the  Act,  the  Department 
normally  compares  the  import  volume 
of  the  subject  merchandise  for  three 
months  immediately  preceding  the 
filing  of  the  petition  (i.e.,  the  base 
period),  and  three  months  following  the 
filing  of  the  petition  (i.e.,  the 
comparison  period).  However,  as  stated 
in  section  351.206(i)  of  the  Department's 
regulations,  if  the  Secretary  finds  that 
importers,  exporters,  or  producers  had 
reason  to  believe,  at  some  time  prior  to 
the  beginning  of  the  proceeding,  that  a 
proceeding  was  likely,  then  the 
Secretary  may  consider  a  time  period  of 
not  less  than  three  months  from  that 
earlier  time  (i.e.,  from  that  time  prior  to 
the  beginning  of  the  proceeding). 
Imports  normally  will  be  considered 
massive  when  imports  during  the 
comparison  period  have  increased  by  15 


percent  or  more  compitred  to  imports 
during  the  base  period. 

In  this  case,  the  petitioner  argues  that 
importers,  exporters,  or  producers  of 
rebar  fitjm  Belarus  had  reason  to  believe 
that  an  antidumping  proceeding  was 
likely  before  the  filing  of  the  petition. 
Based  upon  information  contained  in 
the  petition,  we  found  that  press  reports 
and  published  statements  were 
sufficient  to  establish  that,  by  the  end  of 
December  1999,  importers,  exporters, 
and  foreign  producers  knew  or  should 
have  known  that  a  proceeding  was 
likely  concerning  rebar  from  Belarus.  As 
a  result,  pursuant  to  section  351.206(i) 
of  the  Department's  regulations,  the 
Department  has  considered  whether 
there  have  been  massive  imports  after 
that  time  based  on  a  comparison  of 
periods  immediately  preceding  and 
following  the  end  of  December  1999 
[i.e.,  April  1999  through  December 
1999,  and  January  2000  through 
September  2000,  respectively).  See 
Memorandiun  from  Tom  Futtner  to 
Holly  A.  Kuga,  Antidumping  Duty 
Investigations  of  Steel  Concrete 
Reinforcing  Bar  from  Belarus — 
Preliminary  Negative  Determination  of 
Critical  CirCTunstances  [Critical 
Circumstances  Preliminary 
Determination  Memorandum),  dated 
January  16,  2000. 

In  its  critical  circiunstances 
allegation,  the  petitioner  also  alleges 
that  rebar  is  a  product  for  which 
demand  is  subject  to  seasonal  shifts,  and 
that  it  is  appropriate  to  use  a  seasonal 
methodology  to  examine  whether  an 
import  surge  occurred  with  respect  to 
Belarus.  We  disagree  with  the 
petitioner's  analysis  of  massive  imports 
based  on  seasonality  because  the 
evidence  on  the  record  does  not 
substantiate  that  imports  of  rebar  from 
Belarus  are  subject  to  seasonal  shifts. 
See  Critical  Circumstances  Preliminary 
Determination  Memorandum. 

In  order  to  determine  whether  imports 
from  Belarus  have  been  massive,  the 
Department  requested  that  BSW,  the 
only  Belorussian  producer  and  exporter 
to  the  United  States  of  the  subject 
merchandise,^  provide  its  shipment  data 
for  the  last  three  years.  Based  on  our 
analysis  of  the  shipment  data  reported, 
because  imports  have  decreased  during 
the  comparison  period,  we  preliminarily 
find  that  the  criterion  under  section 
733(e)(1)  of  the  Act  has  not  been  met, 
i.e.,  there  have  not  been  massive 
imports  of  rebar  from  BSW  over  a 
relatively  short  time.  See  Critical 
Circumstances  Preliminary 
Determination  Memorandum.  For  this 


'  See  section  of  this  notice  on  the  B«larus-wide 
rate. 


reason,  we  preliminarily  determine  that 
critical  circiunstances  do  not  exist  for 
imports  of  rebar  from  Belarus. 

Non-Market  Economy  Status  for  Belarus 

In  accordance  with  section  7  7 1  ( 1 8)(C)    • 
of  the  Act,  any  determination  that  a 
foreign  country  has  at  one  time  been 
considered  a  non-market  economy 
(NME)  shall  remain  in  effect  until 
revoked.  This  status  covers  the 
geographic  area  of  the  former  U.S.S.R., 
each  part  of  which  retains  the  NME 
status  of  the  former  U.S.S.R.  Therefore, 
Belarus  will  be  treated  as  a  NNfE 
coimtry  tmless  and  imtil  its  NME  status 
is  revoked  [see  Preliminary 
Determinations  of  Sales  at  Less  Than 
Fair  Value:  Uranium  From  Kazakhstan. 
Kyrgyzstan,  Russia.  Tajikistan.  Ukraine 
and  Uzbekistan:  and  Preliminary 
Determinations  of  Sales  at  Not  Less 
Than  Fair  Value:  Uranium  From 
Armenia.  Azerbaijan,  Belarus,  Georgia, 
Moldova  and  Turkmenistan,  57  FR 
23380  (June  3, 1992)). 

The  respondent  in  this  investigation    - 
has  not  requested  a  revocation  of 
Belarus's  NME  status.  We  have, 
therefore,  preliminarily  continued  to 
treat  Belarus  as  a  NME. 

When  the  Department  is  investigating 
imports  bom  a  NME  coxmtry,  section 
773(c)(1)  of  the  Act  directs  us  to  base 
normal  value  (NV)  on  the  NME 
producer's  factors  of  production,  valued 
in  a  comparable  market  economy  that  is 
a  significant  producer  of  comparable 
merchandise.  The  sources  of  individual 
fector  prices  are  discussed  under  the 
Normal  Value  section,  below. 

Separate  Rates 

It  is  the  Department's  policy  to  assign 
all  exporters  of  subject  merchandise  in 
a  NME  country  a  single  rate,  luiless  an 
exporter  can  demonstrate  that  it  is 
sufficiently  independent  so  as  to  be 
entitled  to  a  separate  rate.  BSW  has 
submitted  separate  rates  information  in 
its  section  A  responses,  and  has 
requested  a  separate,  company-specific 
rate.  BSW  has  stated  that  it  is  wholly 
owned  by  the  Ministry  of  Industry  of  the 
Republic  of  Belarus,  but  that  is  not 
controlled  by  the  Government  of  the 
Republic  of  Belarus. 

The  Department's  separate  rates  test  is 
not  concerned,  in  general,  with 
macroeconomic/border-type  controls 
[e.g..  export  licenses,  quotas,  and 
minimum  export  prices),  particularly  if 
these  controls  are  imposed  to  prevent 
dumping.  Rather,  the  test  focuses  on 
controls  over  export-related  investment, 
pricing,  and  output  decision-making 
process  at  the  individual  firm  level.  See 
Certain  Cut-to-Length  Carbon  Steel  Plate 
from  Ukraine:  Final  Determination  of 


Federal  Regirter / Vol.  66.  No.  20 /Tuesday,  January  30,  2001 /Notices 


8331 


Sales  at  Less  Than  Fair  Value,  62  FR 
61754,  61757  (November  19,  1997); 
Tapered  Roller  Bearings  and  Parts 
Thereof.  Finished  and  Unfinished,  from 
the  People's  Republic  of  China:  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  62  FTl  61276, 
61279  (November  17, 1997);  and  Honey 
from  the  People's  Republic  of  China: 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value,  60  FR  14725, 
14726  (March  20,  1995). 

To  establish  whether  a  firm  is 
sufficiently  independent  to  be  entitled 
to  a  separate  rate,  the  Department 
analyzes  each  exporting  entity  imder  the 
test  established  in  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Sparklers  from  the  People's  Republic  of 
China,  56  FR  20588  (May  6,  1991),  and 
amplified  in  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Silicon 
Carbide  from  the  People's  Republic  of 
China,  59  FR  22585  (May  2,  1994) 
[Silicon  Carbide).  Under  this  test,  the 
Department  assigns  separate  rates  in 
NME  cases  only  if  an  exporter  can 
affirmatively  demonstrate  the  absence  of 
both  (1)  de  jiu-e  and  (2)  de  facto 
governmental  control  over  export 
activities.  See  Silicon  Carbide  and  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Furfuryl  Alcohol  from  the 
People's  Republic  of  China,  60  FR  22545 
(May  8, 1995). 

ij  Absence  of  De  Jiu-e  Control 

The  Department  considers  the 
following  de  jure  criteria  in  determining 
whether  an  individual  company  may  be 
granted  a  separate  rate:  (1)  An  absence 
of  restrictive  stipulations  associated 
with  an  individual  exporter's  business 
and  export  licenses;  (2)  any  legislative 
enactments  decentralizing  control  of 
companies;  and  (3)  any  other  formal 
measures  by  the  government 
decentralizing  control  of  companies. 

In  its  questionnaire  response,  BSW 
asserts  that  imder  its  Charter,  it  operates 
as  an  independent  economic  imit  with 
those  rights  accorded  to  a  legal  entity, 
including  the  ownership  of  property, 
and  independent  responsibility  for  its 
sales.  BSW  also  states  that  its  owner,  the 
Ministry  of  Industry  of  the  Republic  of 
Belarus,  does  not  control  the  company's 
export  activities.  BSW  further  claims 
that  there  are  no  licensing  requirements, 
quotas,  or  any  other  restrictions  or 
controls  by  the  Government  of  Belarus 
on  exports  of  subject  merchandise  to  the 
United  States  or  any  other  destination. 

However,  despite  requests  by  the 
Department  in  its  original  and 
supplemental  questionnaires,  BSW  did 
not  place  on  the  record  any  legislative 
enactments  or  other  formal  measures  by 
the  Government  of  the  Republic  of 


Belarus  that  support  its  claims,  and  that 
demonstrate  the  absence  of  de  jiue 
control.  While  BSW's  Charter  may 
provide  for  the  company  to  operate 
independently  in  some  respects,  the 
Charter  (which  BSW  placed  on  the 
record)  is  subject  to  the  laws  of  Belarus 
(which  BSW  did  not  submit),  and  does 
not  by  itself  prove  the  absence  of  de  jure 
control.  Therefore,  without  any 
documentary  proof  of  the  absence  of  de 
jure  control,  BSW  has  not  overcome  the 
presumption  of  de  jure  control. 

2.  Absence  of  De  Facto  Control 

The  Department  typically  considers 
foiu  factors  in  evaluating  whether  each 
respondent  is  subject  to  de  facto 
governmental  control  of  its  export 
functions:  (1)  Whether  the  export  prices 
are  set  by  or  subject  to  the  approval  of 
a  governmental  authority;  (2)  whether 
the  respondent  has  authority  to 
negotiate  and  sign  contracts  and  other 
agreements;  (3)  whether  the  respondent 
has  autonomy  from  the  government  in 
making  decisions  regarding  the 
selection  of  management;  and  (4) 
whether  the  respondent  retains  the 
proceeds  of  its  export  sales  and  makes 
independent  decisions  regarding 
disposition  of  profits  or  financing  of 
losses. 

BSW  reports  that  it  has  authority  to 
negotiate  and  sign  contracts,  and  claims 
that  no  organization  outside  BSW 
reviews  or  approves  any  aspect  of 
BSW's  export  sales  transactions.  In 
addition,  the  submitted  sales 
dociunentation  shows  no  government 
involvement  in  setting  export  prices.  In 
regard  to  management  selection,  BSW 
states  that  the  Ministry  of  Industry  of 
the  Republic  of  Belarus  appoints  the 
Directors  of  BSW.  Then,  in  consultation 
with  the  General  Director  of  BSW,  the 
Directors  appoint  the  management  of 
BSW.  BSW  notes  that  the  General 
Director  also  must  notify  the 
Government  of  any  change  in  the 
position  of  Chief  Engineer,  the  second 
most  senior  position  in  the  company. 

In  regard  to  export  revenue  and 
profits,  BSW  reports  that  it  has  no 
restrictions  on  ihe  use  of  its  export 
revenue,  but  states  that  by  special 
decrees  of  the  Republic  of  Belarus,  it  is 
required  to  sell  a  certain  percentage  of 
its  export  revenue.  BSW  also  claims  that 
the  management  of  BSW  is  solely 
responsible  for  the  disposition  of 
profits.  However,  proprietary 
documents  on  the  record  of  this 
investigation  indicate  that  the  Ministry 
of  Industry  of  the  Republic  of  Belarus 
influences  the  allocation  of  BSW's 
profit. 

While  the  record  evidence  indicates 
that  BSW  sets  its  own  export  prices  and 


has  the  authority  to  negotiate  and  sign 
contracts,  it  appears  that  BSW  does  not 
have  autonomy  from  the  government  in 
selecting  its  management:  BSW's 
Directors,  appointees  of  the  Ministry  of 
Industry,  select  the  management. 
Furthermore,  BSW  does  not  have 
complete  operational  control  over  either 
the  proceeds  of  its  export  sales  or  its 
profits.  Other  record  evidence, 
including  BSW's  Charter,  indicates  that 
in  general,  BSW's  relevant  activities  are 
imder  the  jurisdiction  of  its  owner,  the 
Ministry  of  Industry  of  the  Republic  of 
Belarus.  In  view  of  BSW's  relationship 
with  the  Ministry  of  Industry  of  the 
Republic  of  Belarus,  BSW  has  not 
overcome  the  presumption  of  de  facto 
govenunent  control.  Due  to  the 
proprietary  nature  of  these  issues,  for 
further  details,  see  Memorandum  on 
Whether  to  Grant  BSW  a  Separate  Rate 
dated  January  16,  2001. 

The  failure  to  demonstrate  either  the 
absence  of  de  jure  or  de  facto  control 
makes  an  exporter  ineligible  for  a 
separate  rate.  In  this  case,  we  have 
preliminarily  determined  that  BSW  has 
failed  to  demonstrate  the  absence  of 
both  de  jiue  and  de  facto  control. 
Therefore,  the  Department  preliminarily 
determines  that  BSW  is  not  eligible  to 
receive  a  separate  rate. 

The  Belarus-Wide  Rate 

As  in  all  NME  cases,  the  Department 
implements  a  policy  whereby  there  is  a 
rebuttable  presumption  that  all 
exporters  or  producers  comprise  a  single 
exporter  under  common  government 
control,  the  "NME  entity."  The 
Department  assigns  a  single  NME  rate  to 
the  NME  entity,  luiless  an  exporter  can 
demonstrate  eligibility  for  a  separate 
rate.  Information  on  the  record  of  this 
investigation  indicates  that  BSW  was 
the  only  Belonissian  producer  and 
exporter  to  sell  the  subject  merchandise 
to  the  United  States  during  the  POI. 
Since  the  only  Belorussian  producer 
and  exporter  of  the  subject  merchandise 
responded  to  the  Department's 
questionnaire,  and  we  have  no  reason  to 
believe  that  there  are  other  non- 
responding  exporters/producers  of  the 
subject  merchandise  during  the  POI,  we 
calculated  a  Belarus-wide  rate  based  on 
the  weighted-average  margin 
determined  for  BSW. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  rebar 
from  Belarus  were  made  in  the  United 
States  at  less  than  fair  value,  we 
compared  export  price  (EP)  to  a  NV 
calculated  using  oiu  NME  methodology, 
as  described  below.  In  accordance  with 
section  777A(d)(l)(A)(i)  of  the  Act.  we 
calculated  weighted-average  EPs. 
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Export  Price 

We  used  EP  metiiodology  in 
accordance  with  section  772(a)  of  the 
Act  because  the  merchandise  was  sold, 
prior  to  importation,  by  BSW  to  an 
unaffiliated  purchaser  for  exportation  to 
the  United  States,  and  constructed 
export  price  (CEP)  methodology  was  not 
otherwise  warranted  based  on  the  facts 
on  the  record.  At  the  time  of  sale,  BSW 
knew  that  its  reported  sales  of  the 
subject  merchandise  were  destined  for 
the  United  States. 

We  calculated  EP  based  on  the 
packed,  delivered-at-frontier  (DAF)  and 
free-carrier  (FCA)  prices  charged  to  the 
first  imaffiliated  customer  for 
exportation  to  the  United  States.  Where 
appropriate,  we  made  deductions  from 
the  starting  price  (gross  imit  price)  for 
inland  freight  from  the  factory  to  the 
frt)ntier.  Because  inland  freight  was 
provided  by  NME  companies,  we  based 
freight  charges  on  surrogate  freight  rates 
from  Thailand  (see  the  Normal  Value 
section  for  further  discussion). 

Normal  Value 

A.  Surrogate  Country 

Section  773(c)(4)  of  the  Act  requires 
the  Department  to  value  the  NME 
producer's  factors  of  production,  to  the 
extent  possible,  in  one  or  more  market 
economy  coimtries  that:  (1)  Are  at  a 
level  of  economic  development 
comparable  to  that  of  the  NME  country; 
and  (2)  are  significant  producers  of 
comparable  merchandise.  The 
Department  initially  determined  that 
Colombia,  Ecuador,  Namibia,  South 
Africa,  and  Thailand  were  the  countries 
most  comparable  to  Belarus  in  terms  of 
overall  economic  development  (see  the 
August  31,  2000,  memorandum. 
Antidumping  Duty  Investigation  of  Steel 
Concrete  Reinforcing  Bars  (Rebar)from 
Belarus:  Nonmarket  Economy  Status 
and  Surrogate  Country  Selection]. 

Because  of  a  lack  of  necessary  factor 
price  information  bom  the  other 
potential  surrogate  coimtries  that  are 
significant  producers  of  products 
comparable  to  the  subject  merchandise, 
we  have  relied,  where  possible,  on 
information  from  Thailand,  the  soiut:e 
of  the  most  complete  information  from 
among  the  potential  surrogate  coimtries. 
Accordingly,  we  have  calculated  NV  by 
applying  Thai  values  to  BSW's  factors  of 
production.  See  Factors  of  Production 
Valuation  Memorandum,  dated  January 
16,  2001  (Surrogate  Value 
Memorandum). 

B.  Factors  of  Production 

In  accordance  with  section  773(c)  of 
the  Act,  we  calculated  NV  based  on  the 
factors  of  production  reported  by  BSW 


for  the  POL  To  calculate  NV,  we 
multiplied  the  reported  per-unit 
quantities  by  publicly  available 
surrogate  vsdues  from  Thailand. 

In  selecting  the  surrogate  values,  we 
considered  the  quality,  specificity,  and 
contemporaneity  of  the  data.  As 
appropriate,  we  included  freight  costs  in 
input  prices  to  make  them  delivered 
prices.  Specifically,  we  added  to  the 
surrogate  values  a  surrogate  freight  cost 
using  the  reported  distance  from  the 
domestic  supplier  to  the  factory  where 
this  distance  wsis  shorter  than  the 
distance  from  the  nearest  seaport  to  the 
factory.  This  adjustment  is  in 
accordance  with  the  Court  of  Appeals 
for  the  Federal  Circuit's  decision  in 
Sigma  Corp.  v.  United  States.  117  F.  3d 
1401  (Fed.  Cfr.  1997).  Where  a  producer 
did  not  report  the  distance  between  the 
domestic  supplier  and  the  factory,  we 
used  as  facts  available  the  longest 
distance  reported,  i.e.,  the  distance  from 
the  nearest  seaport  to  the  factory.  For 
those  values  not  contemporaneous  with 
the  POI,  we  adjusted  the  values  to 
account  for  inflation  using  wholesale 
price  indices  published  in  the 
International  Monetary  Fund's 
International  Financial  Statistics. 

We  valued  material  inputs  and 
packing  materials  (including  steel  scrap, 
ferroalloys,  lime,  limestone,  coke, 
dolomite,  haydite,  fluorspar,  wire  with 
silicon  calcium  powder,  electrodes, 
nitrogen,  oxygen,  argon,  wire,  and 
labels)  using  values  fit>m  the 
appropriate  Harmonized  Tariff  Schedide 
(HTS)  number,  bom  1997, 1998,  and 
1999  Thai  imports  statistics  reported  in 
the  United  Nations  Commodity  Trade 
Statistics.  Where  a  material  input  was 
purchased  in  a  market-economy 
currency  from  an  unaffiliated  market- 
economy  supplier,  we  valued  such 
material  input  at  the  actual  purchase 
price  in  accordance  with  section 
351.408  (c)(1)  of  the  Department's 
regulations.  For  a  complete  analysis  of 
surrogate  values,  see  Surrogate  Value 
Memorandum. 

We  valued  labor  using  the  method 
described  in  19  CFR  351.408(c)(3). 

To  value  electricity,  we  used  the  1997 
Thai  electricity  rates,  as  adjusted, 
reported  in  the  publication  Energy 
Prices  and  Taxes,  fourth  quarter  1999. 
We  based  the  value  of  natural  gas  on 
1993  Thai  prices  reported  in  Coal  and 
Natural  Gas  Competition  in  APEC 
Economies,  published  by  the  Asian 
Institute  of  Technologry  in  August  1999. 

We  based  our  calculation  of  selling, 
general  and  administrative  (SG&A) 
expenses,  overhead,  and  profit  on  the 
1999  financial  statement  of  Sahaviriya 
Steel  industries  Public  Company 
Limited  (Sahaviriya),  a  Thai  producer  of 


steel  products  comparable  to  the  subject 
merchandise.  Although  Sahaviriya  does 
not  produce  rebar,  we  used  Sahaviriya's 
statement  because  Sahaviriya  is  a  Thai 
producer  of  comparable  steel  products, 
and  we  could  not  locate  a  financial 
statement  of  a  Thai  rebar  producer  from 
which  we  could  calculate  a  positive 
amount  of  profit.  We  only  included 
depreciation  in  our  overbead 
calculation  because  Sahaviriya's 
financial  statement  does  not  separately 
list  other  factory  overhead  expenses. 
To  value  railway  freight  rates,  we 
used  a  November  1999  rate  from  the 
State  Railway  of  Thailand. 

Verification 

In  accordance  with  section  782(i)  of 
the  Act,  we  intend  to  verify  all 
information  relied  upon  in  making  our 
final  determination. 

Final  Critical  Circumstances 
Determination 

We  will  make  a  final  determination 
concerning  critical  circiunstances  for 
Belarus  when  we  make  our  final 
determination  regarding  sales  at  LTFV 
in  this  investigation,  which  will  be  no 
later  than  135  days  after  the  date  of 
publication  of  the  preliminary  LTFV 
determination. 

Suspension  of  Liquidation 

We  are  directing  the  Customs  Service 
to  suspend  liquidation  of  any  entries  of 
rebar  from  Belarus  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  on 
which  this  notice  is  published  in  the 
Federal  Register.  We  are  instructing  the 
Customs  Service  to  require  a  cash 
deposit  or  the  posting  of  a  bond  equal 
to  the  weighted-average  amount  by 
which  the  NV  exceeds  the  EP,  as 
indicated  in  the  chart  below.  These 
instructions  suspending  liquidation  will 
remain  in  effect  until  further  notice. 

The  weighted-average  diunping 
margins  are  provided  below: 


Manufacturer/exporter  (percent) 

Margin 
(percent) 

Belanis-Wide  Rate  

73.98 

The  Belarus-wide  rate  applies  to  all 
entries  of  the  subject  merchandise  from 
Belarus.     , 

Disclosure 

The  Department  will  disclose 
calculations  performed  within  five  days 
of  the  date  of  publication  of  this  notice 
to  the  parties  of  the  proceedings  in  this 
investigation  in  accordance  with  19  CFR 
351.224(b). 
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bitemational  Trade  Conwfiission 
Notification 

In  accordance  with  section  733(f)  of 
me  Act,  we  have  notified  the  ITC  of  our 
Affirmative  sales  at  less  than  fair  value . 
lind  negative  critical  circumstances 
preliminary  determinations.  If  our  final 
antidumping  determination  is 
affirmative,  the  FTC  will  determine 
whether  these  imports  are  materially 
injuring,  or  threaten  material  injury,  to 
the  U.S.  industry.  The  deadline  for  that 
ITC  determination  woidd  be  the  later  of 
120  days  after  the  date  of  this 
preliminary  determination  or  45  days 
after  the  date  of  our  final  determination. 

Public  Comment 

Case  briefs  for  this  investigation  must 
be  submitted  no  later  than  one  week 
Eifter  the  issuance  of  the  verification 
report.  Rebuttal  briefs  must  be  filed 
within  five  days  after  the  deadline  for  , 
submission  of  case  briefs.  A  list  of 
authorities  used,  a  table  of  contents,  and 
an  executive  summary  of  issues  should 
accompany  any  briefs  submitted  to  the 
Department.  Executive  summaries 
should  be  limited  to  five  pages  total, 
including  footnotes.  Fiuther,  we  would 
appreciate  it  if  parties  submitting 
written  comments  would  provide  the 
Department  with  an  additional  copy  of 
the  public  version  of  any  such 
comments  on  diskette. 

Section  774  of  the  Act  provides  that 
the  Department  will  hold  a  hearing  to 
afford  interested  parties  an  opportunity 
to  comment  on  argiunents  raised  in  case 
or  rebuttal  briefs,  provided  that  such  a 
hearing  is  requested  by  any  interested 
party.  If  a  request  for  a  hearing  is  made 
in  an  investigation,  the  hearing  will 
tentatively  be  held  two  days  after  the 
deadline  for  submission  of  the  rebuttal 
briefs,  at  the  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230.  In 
the  event  that  the  Department  receives 
requests  for  hearings  from  parties  to 
more  than  one  rebar  case,  the 
Department  may  schedule  a  single 
hearing  to  encompass  all  the  cases. 
Parties  should  confirm  by  telephone  the 
time,  date,  and  place  of  the  hearing  48 
hours  before  the  scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  within  30  days  of  the 
publication  of  this  notice.  Requests 
should  specify  the  number  of 
participants  and  provide  a  list  of  the 
issues  to  be  discussed.  Oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs. 

As  noted  above,  the  final 
determination  will  be  issued  135  days 


after  the  date  of  the  publication  of  the 
preliminary  determination. 

This  determination  is  issued  and 
published  pursuant  to  sections  733(f) 
and777(i)(l)oftiieAct. 

Dated:  January  16,  2001. 
Troy  H.  Cribb, 

Assistant  Secretary  for  Import 
Administration . 

[PR  Doc.  01-2519  Filed  1-29-01;  8:45  amj 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-841-804] 

Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value:  Steel 
Concrete  Reinforcing  Bars  From 
Moidova 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  January  30,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nithya  Nagarajan  or  Michele  Mire  at 
(202)  482-5253  or  (202)  482-4711, 
respectively;  AD/CVD  Enforcement, 
Office  4,  Group  11,  Import 
Administration,  Room  1870, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington,  DC  20230. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  Department  of 
Commerce  (the  Department)  regulations 
refer  to  the  regulations  codified  at  19 
CFR  Part  351  (2000). 

Preliminary  Determination 

We  preliminarily  determine  that  steel 
concrete  reinforcing  bars  (rebar)  from 
Moldova  are  being  sold,  or  are  likely  to 
be  sold,  in  the  United  States  at  less  than 
fair  value  (LTFV),  as  provided  in  section 
733  of  the  Act.  The  estimated  margins 
of  sales  at  LTFV  are  shown  in  the 
Suspension  of  Liquidation  section  of 
this  notice. 

Case  History 

This  investigation  was  initiated  on 
July  18,  2000.1  See  Initiation  of 


Antidumping  Duty  Investigations:  Steel 
Concrete  Reinforcing  Bars  from  Austria. 
Belarus,  Indonesia,  Japan,  Latvia, 
Moldova,  the  People's  Republic  of 
■  China,  Poland,  the  Republic  of  Korea, 
the  Russian  Federation,  Ukraine,  and 
Venezuela,  65  FR  45754  (July  25,  2000) 
(Initiation  Notice).  Since  the  initiation 
of  this  investigation,  the  following 
events  have  occurred. 

On  August  14,  2000,  the  United  States 
International  Trade  Commission  (the 
ITC)  preliminarily  determined  that  there 
is  a  reasonable  indication  a  regional 
industry  in  the  United  States  is 
materially  injured  or  threatened  with 
material  injury  by  reason  of  imports 
from  Belarus,  China,  Indonesia.  Korea, 
Latvia,  Moldova,  Poland,  and  Ukraine  of 
certain  steel  concrete  reinforcing  bars. 
See  Certain  Steel  Concrete  Reinforcing 
Bars  From  Austria,  Belarus,  China. 
Indonesia,  Japan,  Korea,  Latvia, 
Moldova,  Poland,  Russia,  Ukraine,  and 
Venezuela.  65  FR  51329  (August  23, 
2000).  With  respect  to  subject  imports 
from  Austria,  Russia,  and  Venezuela, 
the  FTC  determined  that  imports  from 
these  countries  during  the  period  of 
investigation  (POI)  were  negligible  and, 
therefore,  these  investigations  were 
terminated.  The  ITC  also  determined 
that  there  is  no  reasonable  indication 
that  an  industry  in  the  United  States  is 
materially  injured  or  threatened  with 
material  injury,  by  reason  of  subject 
imports  from  Japan.  Id. 

On  August  18,  2000,  we  sent  the 
antidumping  questionnaire  to  the  . 
Embassy  of  the  Republic  of  Moldova 
with  a  letter  requesting  that  it  forward 
the  questionnaire  to  all  exporters  who 
had  shipments  of  rebar  to  the  United 
States  during  thtf  POI.^  We  received 
responses  from  one  company,  Moldova 
Steel  Works  (MSW).  We  have  reason  to 
believe  that  MSW  is  the  only  exporter 
to  the  United  States  during  the  POI.  We 


'  The  petitioner  in  these  investigations  is  the 
Rebar  Trade  Action  Coalition  (RTAC).  and  its 
individual  members,  AmeriSteei,  Auburn  Steel  Co., 


Inc.,  Birmingham  Steel  Corp..  Border  Steel.  Inc., 
Marion  Steel  Company.  Riverview  Steel,  and  Nucor 
Steel  and  CMC  Steel  Group.  (Auburn  Steel  was  not 
a  petitioner  in  the  Indonesia  case). 

^Section  A  of  the  questionnaire  requests  general 
information  concerning  a  company's  corporate 
structure  and  business  practices,  the  merchandise 
under  investigation  that  it  sells,  and  the  manner  in 
vk-hich  it  sells  that  merchandise  in  all  of  its  markets. 
Section  B  requests  a  complete  listing  of  ail  home 
market  sales,  or.  if  the  home  market  is  not  viable, 
of  sales  in  the  most  appropriate  third-country 
market  (This  section  is  not  applicable  to 
respondents  in  non-market  economy  (NME)  cases). 
Section  C  requests  a  complete  listing  of  U.S.  sales. 
Section  0  requests  information  on  thifcost  of 
production  (COP)  of  the  foreign  like  product  and 
the  constructed  value  (CV)  of  the  merchandise 
under  investigation.  In  NME  cases.  Section  D 
requests  information  on  factors  of  production. 
Section  E  requests  information  on  further 
manubctuhng. 
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issued  several  supplemental 
questionnaires  to  MSW,  as  appropriate. 

On  August  18,  2000,  in  the 
Department's  original  questionnaire,  we 
requested  MSW  to  provide  copies  of 
legislation  and  other  doc\mientation  to 
substantiate  its  claim  for  a  separate  rate. 
On  September  22,  2000.  MSW 
responded  to  the  Department's  original 
Section  A  questionnaire  and  claimed 
that  the  company  was  located  in  the 
"Transdniestrian  region  of  Moldova" 
(TMR).3  Accordingly.  MSW  stated  that 
any  discussion  regarding  separate  rates 
or  copies  of  dociunentation  and 
legislation  would  concern  only  the 
relationship  between  "TMR  "  and  MSW. 
Currently,  the  United  States 
Government  does  not  recognize  the 
"TMR"  as  a  separate  political  state.  On 
October  3,  2000.  the  Department,  issued 
a  supplemental  questionnaire, 
requesting  that  MSW  provide  com^  ete 
answers  to  the  separate  rates  section  of 
the  questionnaire  as  it  relates  to  the 
Republic  of  Moldova.  On  October  20, 
2000,  MSW  responded,  claiming  that  it 
is  not  under  the  jurisdiction  of  the 
Republic  of  Moldova  and  would 
therefore  only  provide  information  as  it 
related  to  'TMR."  Finally,  on  Ootober 
31,  2000,  the  Department  issued  a 
second  supplemental  section  A 
questionnaire,  requesting  MSW  to 
provide  copies  of  documentation  and 
other  supporting  evidence  for  its  claim 
for  a  separate  rate,  its  claim  for  treating 
U.S.  sales  as  export  price  (EP) 
transactions,  and  supporting 
discussions  on  several  issues  regarding 
affiliations  with  its  customers.  This 
second  supplemental  questionnaire  was 
issued  by  the  Department  due  to  MSW's 
feilure  to  respond  to  several  questions 
in  its  October  20,  2000  response  on 
these  same  issues.  A  response  to  the 
second  supplemental  questionnaire  was 
filed  on  November  8,  2000. 

During  the  course  of  this  proceeding, 
MSW  requested,  and  the  Department 
granted,  several  extensions  to  enable 
MSW  to  respond  to  the  Department's 
questions.  The  issues  of  primary 
importance  in  this  investigation  are 
separate  rates,  the  proper  imiverse  of 
U.S.  sales,  and  any  potential  affiliations 
with  customers.  These  topics  were 
addressed  in  the  Department's  original, 
first  supplemental  section  A,  and 
second  supplemental  section  A 


^  Aithough  Moldova  became  independent  in 
1991,  the  population  east  of  the  Dniester  river  has 
proclaimMl  a  "Transdniestrian"  republic,  referred 
to  in  this  case  as  "TMR."  See  CIA  World  Factbook, 
Moldova.  The  United  States  Government  does  not 
recognize  "TMR"  as  a  legitimate  governmental 
body,  i.e.,  "country"  within  the  meaning  of  section 
773(cHl)(A)  of  the  Act.  The  United  States  only 
recognizes  the  Republic  of  Moldova  as  an 
independent  political  entity. 


questionnaires.  We  note  that  at  each 
stage  of  the  process,  MSW  foiled  to 
provide  the  requested  information  even 
after  receiving  extensions  from  the 
Department.  For  example,  with  regard  to 
translations  and  discussions  of 
legislation  issued  by  the  Government  of 
Moldova  and  "TMR, "  the  Department 
made  multiple  requests  for  information. 
However,  as  evidenced  by  the 
submissions  on  the  record,  MSW 
repeatedly  filed  responses  stating  that  it 
would  provide  the  requested 
information  at  some  undisclosed  future 
date.  Finally,  after  numerous  requests, 
MSW  filed  translated  copies  of  the 
requested  legislation  on  November  22, 
2000,  nearly  three  months  after  these 
documents  were  initially  requested  in 
the  Department's  original  questionnaire. 
Nonetheless,  recognizing  MSW's 
attempts  to  respond  to  the  Department's 
information  requests,  and  in  light  of  its 
claimed  unique  difficulties,  we  believe 
that  it  is  appropriate  to  use  the 
information  placed  on  the  record  for 
this  preliminary  determination,  subject 
to  verification. 

In  a  letter  filed  on  August  22,  2000. 
the  petitioner  alleged  that  there  is  a 
reasonable  basis  to  believe  or  suspect 
that  critical  cimunstances  exist  with 
respect  to  imports  of  rebar  from 
Moldova.  On  November  27,  2000,  the 
Department  preliminarily  determined 
that  there  is  a  reasonable  basis  to  believe 
or  suspect  that  critical  circumstances 
exist  for  imports  of  rebar  bom  Moldova. 
See  Preliminary  Determinations  of 
Critical  Circumstances:  Steel  Concrete 
Reinforcing  Bars  from  Ukraine  and 
Moldova.  65  FR  70696  (November  27, 
2000). 

On  October  13.  2000,  in  a  cover  letter 
accompanying  its  unsolicited  market 
economy  Section  B  and  C  response, 
MSW  requested  that  the  Department 
find  the  concrete  reinforcing  bar 
industry  in  Moldova  to  be  a  market- 
oriented  industry  (MOI).  but  failed  to 
provide  a  market  economy  section  A 
response.  The  petitioner  submitted 
comments  to  the  Department  on  October 
18,  2000,  objecting  to  the  MOI  claim 
made  by  the  responding  company  on 
the  grounds  that  neither  the  Republic  of 
Moldova  nor  "TMR"  can  be  described 
as  operating  under  market  principles. 
Subsequently,  the  Department  issued  a 
supplemental  questionnaire  to  MSW  on 
October  20,  2000,  requesting  any 
additional  information  relevant  to  the 
MOI  request,  including  a  request  for  a 
market  economy  section  A  response.  On 
November  8,  2000,  we  received 
responses  from  MSW  providing 
documentation  which  it  claimed 
supported  its  MOI  claim,  but  in  essence 
merely  referred  the  Department  to 


MSW's  September  23.  2000.  October  20, 
2000,  and  November  8,  2000  responses 
to  the  non-market  economy  section  A 
questionnaire. 

On  October  27,  2000,  the  Department 
issued  its  supplemental  section  C  and  D 
questionnaire,  requesting  MSW  to 
provide  information  to  substantiate  its 
claims  for  date  of  sale,  affiliation  issues, 
and  also  to  provide  a  complete  list  of  all 
the  factors  of  production  which  MSW 
had  omitted  in  its  original  Section  C  and 
D  responses  filed  on  October  13,  2000. 
The  response  to  this  supplemental 
questionnaire  was  received  on 
November  3,  2000. 

On  November  3,  2000,  the  petitioner 
alleged,  in  conjunction  with  MSW's 
MOI  request,  that  MSW's  sales  were 
sold  below  the  cost  of  production. 
Pending  the  Department's  determination 
with  respect  to  MSW's  MOI  request,  the 
Department  initiated  a  sales-below  cost 
investigation  on  November  7.  2000.  and 
issued  a  section  D  questionnaire  to 
MSW.  Responses  to  this  questionnaire 
were  submitted  on  December  6.  2000, 
after  the  Department  granted  MSW's 
request  for  an  extension. 

On  November  9,  2000,  the  Department 
received  a  timely  request  for 
postponement  of  the  preliminary 
determination  from  the  petitioner  in 
accordance  with  19  CFR  351.205(e).  The 
Department  postponed  the  preliminary 
determination,  pursuant  to  section 
733(c)(1)(A)  of  the  Act,  until  January  16, 
2001.  See  Notice  of  Postponement  of 
Preliminary  Antidumping  Duty 
Determinations:  Steel  Concrete 
Reinforcing  Bars  from  Belarus, 
Indonesia,  Latvia,  Moldova,  the  People's 
Republic  of  China,  Poland,  the  Republic 
of  Korea,  and  Ukraine,  65  FR  69909 
(November  21,  2000). 

Period  of  Investigation 

The  POI  is  October  1. 1999.  through 
March  31,  2000.  This  period 
corresponds  to  the  two  most  recent 
fiscal  quarters  prior  to  the  month  of  the 
filing  of  the  petition  [i.e.,  June  2000). 

Scope  of  Investigation 

For  purposes  of  these  investigations, 
the  product  covered  is  all  rebar  sold  in 
straight  lengths,  currently  classifiable  in 
the  Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  under  item 
number  7214.20.00  or  any  other  tariff 
item  number.  Specifically  excluded  are 
plain  roimds  (i.e..  non-deformed  or 
smooth  bars)  and  rebar  that  has  been 
further  processed  through  bending  or 
coating.  HTSUS  subheadings  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 
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Critical  Circumstances 


^    On  August  22.  2000.  the  petitioner 
alleged  that  critical  circumstances  exist 
with  respect  to  imports  of  rebar  from 
Moldova.  On  November  27,  2000,  the 
Department  preliminary  determined 
that  there  is  a  reasonable  basis  to  believe 
or  suspect  that  critical  circumstances 
exist  for  imports  of  rebar  from  Moldova. 
See  Preliminary  Determinations  of 
Critical  Circumstances:  Steel  Concrete 
Reinforcing  Bars  From  Ukraine  and 
Moldova,  65  FR  70696  (November  27, 
2000)  [Critical  Circumstances  Notice). 

Non-Market  Economy  Status  for 
Moldova 

In  accordance  with  section  771(18)(C) 
of  the  Act,  any  determination  that  a 
foreign  country  has  at  one  time  been 
considered  a  non-market  economy 
CNME)  shall  remain  in  effect  imtil 
revoked.  This  status  covers  the 
geographic  area  of  the  former  Union  of 
Soviet  Socialist  Republics  (U.S.S.R.), 
each  part  of  which  retains  the  NME 
status  of  the  former  U.S.S.R.  Therefore, 
Moldova  will  be  treated  as  an  NME 
unless  and  until  its  NME  status  is 
revoked  by  the  Department.  See 
Preliminary  Determinations  of  Sales  at 
Less  Than  Fair  Value:  Uranium  From 
Kazakhstan,  Kyrgyzstan,  Russia, 
Tajikistan,  Uhnine  and  Uzbekistan; 
and  Preliminary  Determinations  of  Sales 
at  Not  Less  Than  Fair  Value:  Uranium 
From  Armenia,  Azerbaijan,  Belarus, 
Georgia,  Moldova  and  Turkmenistan,  57 
FR  23380  (June  3,  1992). 

The  respondent  in  this  investigation 
has  not  requested  a  revocation  of 
Moldova's  NME  status.  We  have, 
therefore,  preliminarily  continued  to 
treat  Moldova  as  a  NME  country. 

When  the  Department  is  investigating 
import^  from  a  NME  country,  section 
773(c)(1)  of  the  Act  directs  us  to  base 
normal  value  (NV)  on  the  NME 
producer's  fectors  of  production,  valued 
in  a  comparable  market  economy  that  is 
a  significant  producer  of  comparable 
merchandise.  The  sources  of  individual 
factor  prices  are  discussed  imder  the 
Normal  Value  section  below. 

Market  Oriented  Industry 

As  indicated  above,  the  single 
Moldovan  producer,  MSW,  requested 
that  the  Department  find  the  concrete 
reinforcing  bar  industry  in  Moldova  to 
be  a  MOI.  We  note  at  the  outset  that 
MSW  did  not  request  MOI  status  until 
October  13,  2000,  well  after  our  NME 
questionnaires  were  issued,  leaving  the 
Department  little  time  to  conduct  its 
analysis.  Nevertheless,  the  Department 
issued  a  supplemental  questionnaire 
regarding  information  relevant  to  the 


MOI  request  on  October  20,  2000.  This 
supplemental  questionnaire  requested 
that  MSW  address  the  criteria  for 
determining  whether  an  MOI  exists. 
Specifically,  this  questionnaire 
requested  MSW  to  provide  information 
regarding  the  level  of  governmental 
involvement  in  setting  prices  and 
production  quantities,  and  the 
relationship  between  MSW  and  its 
owners;  to  describe  the  ownership 
structure  of  the  rebar  industry;  and  to 
demonstrate  that  market  determined 
prices  are  paid  for  all  significant  inputs 
used  in  the  production  process. 
Furthermore,  the  Department  sought 
clarifying  information  with  regard  to 
MSW's  responses  to  section  B  and  C  of 
the  Department's  market  economy 
questionnaire  (including  discussions  on 
the  proper  comparison  market),  and 
requested  that  MSW  respond  to  a 
market  economy  section  A 
questionnaire  to  address  concerns 
regarding  affiliation,  ownership,  and 
distribution  systems.  On  November  8, 
2000,  MSW  responded  to  the 
Department's  questionnaire  by 
providing  generic  statements  and  cross- 
references  to  prior  submissions,  which 
the  Department  had  separately  found  to 
be  deficient.  Nevertheless,  the 
Department  undertook  an  examination 
of  the  information  placed  on  the  record. 
The  criteria  for  aetermining  whether 
a  MOI  exists  are:  (1)  Virtually  no 
government  involvement  in  setting 
prices  or  amoimts  to  be  produced;  (2) 
the  industry  producing  the  merchandise 
under  review  should  be  characterized 
by  private  or  collective  ownership;  and 
(3)  market  determined  prices  must  be 
paid  for  all  significant  inputs,  whether 
material  or  non-material,  and  for  all  but 
an  insignificant  portion  of  all  inputs 
accoimting  for  the  total  value  of  the 
merchandise.  See  Chrome-Plated  Lug 
Nuts  from  the  People's  Republic  of 
China;  Final  Results  of  Administrative 
Review,  61  FR  58514.  58516  (November 
15, 1996)  [Lug  Nuts).  In  addition,  in 
order  to  make  an  affirmative 
determination  that  an  industry  in  a 
NME  country  is  a  MOI,  the  Department 
requires  information  on  virtually  the 
entire  industry.  See  Freshwater 
Crawfish  Tailmeatfrom  the  People's 
Republic  of  China,  Final  Determination 
of  Sales  at  Less  than  Fair  Value,  62  FR 
41347,  41353  (August  1,  1997) 
(Craiy/?s/i).  A  MOI  claim,  and 
supporting  evidence,  must  cover 
producers  that  collectively  constitute 
the  industry  in  question;  otherwise,  the 
MOI  claim  is  dismissed.  See  id. 
We  preliminarily  find  in  this 
investigation  that  the  Moldovan  rebar 
industry  does  not  meet  the  Department's 
criteria  for  an  affirmative  MOI  finding. 


As  noted  above,  MSW  responded  to  the 
Department's  supplemental  MOI 
questionnaire  by  providing  generic 
statements  and  cross-references  to  prior 
submissions,  which  the  Department  had 
separately  foimd  to  be  deficient.  For 
example.  MSW  responded  with  the 
same  imsupported  assertion  from  its 
section  A  response  that  the  "TMR"  does 
not  exercise  control  over  its  use  and 
acquisition  of  capital.  Therefore, 
applying  the  facts  before  us  with  respect 
to  the  first  two  criteria  listed  above,  and 
based  upon  an  examination  of  the 
information  submitted  on  the  record  by 
MSW.  we  find  that  there  is  insufficient 
evidence  to  determine  that:  (1)  There  is 
virtually  no  govenunent  involvement  in 
setting  prices  or  amoimts  to  be 
produced;  and  (2)  the  industry  imder 
review  is  characterized  by  private  or 
collective  ownership.  With  regard  to  the 
third  factor,  the  record  evidence 
demonstrates  that  market-determined 
prices  are  not  paid  for  all  significant 
inputs,  whether  material  or  non- 
material.  In  fact.  Exhibit  3  of  MSW's 
October  13.  2000  Section  D  response, 
and  page  33  of  MSW's  November  3, 
2000  supplemental  response, 
demonstrate  that  only  a  few  minor 
inputs  were  purchased  from  market 
economy  suppliers  and  paid  for  in 
market  economy  currencies.  Thus,  the 
information  on  the  record  of  this 
investigation  does  not  support 
Moldova's  claim  that  its  rebar  industry 
is  a  MOI.  Therefore,  we  preliminarily 
determine  that  the  Moldovan  rebar 
industry  does  not  meet  the  criteria  for 
an  affirmative  MOI  finding. 

Separate  Rates 

It  is  the  Department's  policy  to  assign 
all  exporters  of  subject  merchandise  in 
a  NME  country  a  single  rate,  unless  an 
exporter  can  demonstrate  that  it  is 
sufficiently  independent  so  as  to  be 
entitled  to  a  separate  rate.  MSW  has 
submitted  separate  rates  information  in 
its  section  A  responses,  and  has 
requested  a  separate,  company-specific 
rate.  MSW  has  stated  that  it  is  partially 
owned  by  the  "State  Property 
Committee  of  TMR."  *  but  claimed  that 
this  entity  is  neither  associated  with, 
nor  endorsed  by.  the  Government  of  the 
Republic  of  Moldova.  Despite  the 
Department's  requests  for  documents 
discussing-the  relationship  between 


'  MSW  made  references  in  its  responses  to  the 
"State  Property  Committee  of  TMR."  the  "State 
Committee  on  Property  of  TMR,"  and  the  "State 
Committee  of  Property  of  TMR.  '  As  these  three 
names  are  almost  identical,  we  believe  that  these 
names  all  refer  to  the  same  entity.  For  the  purpoaM 
of  this  notice,  we  will  use  a  single  name,  the  "State 
Property  Committee  of  TMR,"  in  place  of  the  three 
names  that  MSW  used  in  its  responses  to  refer  to 
this  entity. 
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MSW  and  the  Republic  of  Moldova. 
MSW  only  provided  copies  of  legislative 
enactments  and  other  supporting 
documentation  discussing  the 
relationship  between  MSW  and  the 
"TMR,"  an  entity  not  recognized  by  the 
United  States  as  a  "coimtry"  within  the 
meaning  of  section  773(c)(1)(A)  of  the 
Act.  See  Case  History  section  above  for 
a  full  discussion.  We  note  that,  although 
the  United  States  does  not  recognize 
"TMR"  as  a  country,  even  if  the 
Department  were  to  entertain,  arguendo, 
MSW's  analysis  of  its  relationship  to 
"TMR"  imder  section  773(c)  of  the  Act, 
the  information  provided  does  not 
support  MSW's  claim.  An  examination 
of  the  submitted  documents  alleged  to 
establish  the  independence  of  MSW 
from  the  "TMR"  reveals  that  MSW  has 
failed  to  provide  sufficient 
documentation  to  support  its  claim  for 
a  separate  rate.  Consequently,  as 
discussed  in  detail  below,  we 
preliminarily  determine,  based  on  the 
facts  on  the  record,  that  MSW  has  failed 
to  meet  the  separate  rates  test  both  in 
relation  to  the  Government  of  Moldova, 
as  well  as  the  "TMR." 

The  Department's  separate  rates  test  is 
not  concerned,  in  general,  with 
macroeconomic/border-type  controls 
(e.g..  export  licenses,  quotas,  and 
minimum  export  prices),  particularly  if 
these  controls  are  imposed  to  prevent 
dumping.  Rather,  the  test  focuses  on 
controls  over  export-related  investment, 
pricing,  and  output  decision-making 
process  at  the  individual  firm  level.  See 
Notice  of  Final  Determination  of  Sales 
at  Less  than  Fair  Value:  Certain  Cut-to- 
Length  Carbon  Steel  Plate  from  Ukraine, 
62  FR  61754,  61757  (November  19. 
1997);  Tapered  Roller  Bearings  and 
Parts  Thereof,  Finished  and  Unfinished, 
from  the  People's  Republic  of  China: 
Final  Results  of  Antidumping  Duty 
Administrative  Review,  62  FR  61276, 
61279  (November  17, 1997);  and  Notice 
of  Preliminary  Determination  of  Sales  at 
Less  than  Fair  Value:  Honey  from  the 
People's  Republic  of  China,  60  FR 
14725, 14728  (March  20, 1995). 
To  establish  whether  a  firm  is 
sufficiently  independent  to  be  entitled 
to  a  separate  rate,  the  Department 
analyzes  each  exporting  entity  imder  the 
test  established  in  the  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Sparklers  from  the  People's 
Republic  of  China.  56  FR  20585-87 
(May  6, 1991),  and  amplified  in  Final 
Determination  of  Sales  at  Less-Than- 
Fair-Value:  Silicon  Carbide  from  the 
People's  Republic  of  China,  59  FR  22588 
(May  2, 1994)  (Silicon  Carbide).  Under 
this  test,  the  Department  assigns 
separate  rates  in  NME  cases  only  if  an 
exporter  can  affirmatively  demonstrate 


the  absence  of  both  (1)  de  ']\xie  and  (2) 
de  facto  governmental  control  over 
export  activities.  See  Silicon  Carbide 
and  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Furfuryl  Alcohol  from 
the  People's  Republic  of  China,  60  FR 
22545  (May  8. 1995). 

1.  Absence  of  De  Jure  Control 

The  Department  considers  the 
following  de  jure  criteria  in  determining 
whether  an  individual  company  may  be 
granted  a  separate  rate:  (1)  An  absence 
of  restrictive  stipulations  associated 
with  an  individual  exporter's  business 
and  export  licenses;  (2)  any  legislative 
enactments  decentralizing  control  of 
companies;  and  (3)  any  other  formal 
measures  by  the  government 
decentralizing  control  of  companies. 

During  the  course  of  this 
investigation,  MSW  has  failed  to 
provide  any  legislation  or  other 
documentation  issued  by  the  Republic 
of  Moldova  regarding  the  absence  of  de 
jiu^  control.  For  purposes  of  this 
investigation,  we  preliminarily 
determine  that  MSW  has  not  provided 
siifficient  dociunentary  proof  of  the 
absence  of  de  jure  control  by  the 
Republic  of  Moldova.  As  a  consequence, 
we  find  that  MSW  fails  to  overcome  the 
presumption  of  de  jure  control. 

Although  the  Republic  of  Moldova  is 
the  only  coimtry  recognized  by  the 
United  States  for  the  pvuposes  of  this 
investigation,  for  the  sake  of  argiunent 
we  have  addressed  MSW's  claims  with 
respect  to  "TMR."  Given  the  fact  that 
MSW  only  provided  dociunentation 
regarding  its  relationship  with  the 
"State  Property  Committee  of  TMR."  the 
Department  examined  this  information 
to  determine  the  extent  to  which  there 
is  any  governmental  control,  regional  or 
otherwise,  over  the  operations  of  MSW. 
MSW  asserts  in  its  questionnaire 
response  that  imder  its  Charter,  it 
operates  as  an  independent  economic 
unit  with  those  rights  accorded  to  a 
legal  entity,  including  the  ov«mership  of 
property.  MSW  claims  that  it  bears 
independent  responsibility  for  its  sales 
and  that  the  "State  Property  Committee 
of  TMR,"  does  not  control  the 
company's  export  activities.  MSW  also 
claims  that  there  are  no  licensing 
requirements,  quotas,  or  any  other 
restrictions  or  controls  by  the  "TMR"  on 
exports  of  subject  merchandise  to  the 
United  States  or  any  other  destination. 

Despite  having  made  such  claims,  and 
despite  several  requests  by  the 
Department,  MSW  failed  to  submit 
adequate  translations  and  original 
language  copies  of  the  legislation  of  the 
"TMR."  MSW  provided  the  Department 
with  a  copy  of  its  Charter,  but  since  this 
document  is  neither  a  formal  measure 


by  the  Government  of  the  Republic  of 
Moldova  nor  "TMR."  its  provisions  are 
not  dispositive  in  the  de  jure  analysis. 
Therefore,  without  any  documentary 
proof  of  the  absence  of  de  jure  control, 
we  preliminarily  determine  that  MSW 
has  failed  to  overcome  the  presumption 
of  de  jure  control. 

2.  Absence  of  De  Facto  Control 

Having  failed  to  overcome  the 
presumption  of  de  jure  control,  the 
Department  need  not  address  MSW's 
claim  that  it  is  not  de  facto  controlled 
by  either  the  Republic  of  Moldova  or  the 
"TMR."  However,  we  note  that  the 
information  supplied  would  also  be 
insufficient  to  establish  an  absence  of  de 
facto  control  as  discussed  below. 

The  Department  typically  considers 
four  factors  in  evaluating  whether  each 
respondent  is  subject  to  de  facto 
governmental  control  of  its  export 
functions:  (1)  Whether  the  export  prices 
are  set  by  or  subject  to  the  approval  of 
a  governmental  authority;  (2)  whether 
the  respondent  has  authority  to 
negotiate  and  sign  contracts  and  other 
agreements;  (3)  whether  the  respondent 
has  autonomy  from  the  government  in 
making  decisions  regarding  the 
selection  of  memagement;  and  (4) 
whether  the  respondent  retains  the 
proceeds  of  its  export  sales  and  makes 
independent  decisions  regarding 
disposition  of  profits  or  financing  of 
losses. 

In  its  responses,  MSW  failed  to 
discuss  the  extent,  if  any,  to  which  the 
Republic  of  Moldova  exercised  de  facto 
control  over  its  export  functions.  As 
such,  the  Department  was  prevented 
from  conducting  a  thorough  analysis  of 
the  four  afore-mentioned  factors 
regarding  the  absence  of  de  facto  control 
by  the  Government  of  Moldova.  In  view 
of  MSW's  failure  to  provide 
documentation  regarding  its 
relationship  with  the  Government  of  the 
Republic  of  Moldova,  MSW  fails  to 
overcome  the  presumption  of  de  facto 
governmental  control. 

MSW  did  provide  certain  information 
in  relation  to  the  de  facto  control  by  the 
"TMR,"  which,  as  discussed  above,  we 
are  addressing  solely  for  the  sake  of 
argument.  MSW  reported  that  it  has 
authority  to  negotiate  and  sign  contracts 
without  express  "TMR"  approval,  and 
claimed  that  no  organization  outside 
MSW  reviews  or  approves  any  aspect  of 
MSW's  export  sales  transactions.  In 
addition,  although  MSW  failed  to 

discuss  the  Republic  of  Moldova's 
control  over  MSW's  export  functions, 
the  submitted  sales  documentation 

showed  no  involvement  by  either  the 

Government  of  Moldova  or  "TMR"  in 

setting  export  prices. 
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In  regards  to  management  selection. 
MSW  stated  that  the  shareholders  of 
MSW  elect  the  Board  of  Directors  which 
in  turn  elects  the  Governing  Board  (i.e.. 
the  company  management).  The 
documentation  on  the  record  did  not 
reference  the  Government  of  Moldova, 
but  indicated  that  the  "State  Property 
Committee  of  TMR"  is  a  shareholder 
that  exercises  veto  power  over  several 
aspects  of  the  operational  control  of 
MSW.  This  includes  the  power  to  veto 
any  ventures,  associations,  and 
agreements  entered  into  by  MSW  for 
export  sales. 

In  regards  to  export  revenue  and 
profits,  MSW  reported  that  it  has  no 
internal  restrictions  on  the  use  of  its 
export  revenue,  but  stated  that  by 
special  decrees  of  the  "TMR,"  it  is 
required  to  sell  a  certain  percentage  of 
its  export  revenue. 

In  addition,  MSW  further  claimed  that 
the  management  of  MSW  is  solely 
responsible  for  the  disposition  of  the 
profits.  However,  MSW's  Charter 
indicates  that  the  "State  Property 
Committee  of  TMR"  influences  the 
allocation  of  MSW's  profit. 

While  the  record  evidence  indicates 
that  MSW  sets  its  own  export  prices  and 
has  the  authority  to  negotiate  and  sign 
contracts,  it  appears  that,  assuming  the 
validity  of  the  regional  entity  "TMR." 
MSW  does  not  have  autonomy  from  the 
"State  Property  Committee  of  TMR"  in 
selecting  its  management,  since  the 
regional  "State  Property  Committee  of 
TMR"  assists  in  appointing  MSW's 
Directors,  who  in  turn  select  the 
management.  In  addition.  MSW  does 
not  have  complete  operational  control 
over  either  the  proceeds  of  its  export 
sales  or  its  profits. 

Furthermore,  other  record  evidence, 
including  MSW's  Charter,  indicates  that 
in  general.  MSW  is  under  the 
jurisdiction  of  the  "State  Property 
Committee  of  TMR."  In  view  of  MSW's 
failure  to  provide  documentation 
regarding  its  relationship  with  the 
Government  of  the  Republic  of 
Moldova.  MSW  fails  to  overcome  the 
presumption  of  de  facto  governmental 
control.  Moreover,  even  if  "TMR"  were 
a  recognized  government.  MSW's 
numerous  ties  to  the  "State  Property 
Committee  of  TMR"  would  justify  a 
finding  of  de  facto  government  control. 

The  failure  to  demonstrate  either  the 
absence  of  de  jure  or  de  facto  control 
makes  an  exporter  ineligible  for  a 
separate  rate.  In  this  case,  we  have 
preliminary  determined  that  MSW  has 
^ed  to  demonstrate  the  absence  of 
both  de  jure  and  de  facto  control. 
Therefore,  the  Department  preliminarily 
determines  that  MSW  is  not  eligible  to 
receive  a  separate  rate. 
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The  Moldova-Wide  Rate 

As  in  all  NME  cases,  the  Department 
implements  a  policy  whereby  there  is  a 
rebuttable  presumption  that  all 
exporters  or  producers  comprise  a  single 
exporter  under  common  government 
control,  the  "NME  entity."  The 
Department  assigns  a  single  NME  rate  to 
the  NME  entity,  unless  an  exporter  can 
demonstrate  eUgibility  for  a  separate 
rate.  Information  on  the  record  of  this 
investigation  indicates  that  MSW  was 
the  only  Moldovan  producer  and 
exporter  to  sell  the  subject  merchandise 
to  the  United  States  during  the  POL 
Since  the  only  Moldovan  producer  and 
exporter  of  the  subject  merchandise 
responded  to  the  Department's 
questionnaire,  and  we  have  no  reason  to 
believe  that  there  are  other  non- 
responding  exporters/producers  of  the 
subject  merchandise  during  the  POI,  we 
calculated  a  Moldova-wide  rate  based 
on  the  weighted-average  margin 
determined  for  MSW. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  rebar 
from  Moldova  were  made  in  the  United 
States  at  less  than  fair  value,  we 
compared  export  price  (EP)  to  a  normal 
value  (NVJ  calculated  using  our  NME 
methodology,  as  described  below.  In 
accordance  with  section 
777A(d)(l)(A)(i)  of  the  Act,  we 
calculated  weighted-average  EPs. 

Export  Price 

We  used  EP  methodology  in 
accordance  with  section  772(a)  of  the 
Act  because  the  merchandise  was  sold, 
prior  to  importation,  by  MSW  to  an 
unaffiliated  purchaser  for  exportation  to 
the  United  States,  and  constructed 
export  price  (CEP)  methodology  was  not 
otherwise  warranted  based  on  the  fects 
on  the  record.  At  the  time  of  sale,  MSW 
knew  that  its  reported  sales  of  the 
subject  merchandise  were  destuied  for 
the  United  States. 

We  calculated  EP  based  on  the  freight- 
on-board  (FOB)  prices  charged  to  the 
first  unaffiliated  customer  for 
exportation  to  the  United  States.  Where 
appropriate,  we  made  deductions  from 
the  starting  price  (gross  unit  price)  for 
inland  fi«ight  from  the  factory  to  the 
port  of  export  and  domestic  brokerage 
and  handling  expenses.  Because  inland 
fi^ight  and  brokerage  and  handling 
services  were  provided  by  NME 
companies,  we  based  freight  and 
brokerage  charges  on  surrogate  freight 
and  brokerage  rates  from  India.  See 
Normal  Value  section  for  further 
discussion. 


Normal  Value 

A.  Surrogate  Country 

Section  773(c)(4)  of  the  Act  requires 
the  Department  to  value  the  NME 
producer's  factors  of  production,  to  the 
extent  possible,  in  one  or  more  market 
economy  countries  that:  (1)  Are  at  a 
level  of  economic  development 
comparable  to  that  of  the  NME  country; 
and  (2)  are  significant  producers  of 
comparable  merchandise.  The 
Department  initi^y  determined  that 
India.  Pakistan,  Indonesia,  and  Sri 
Lanka  were  the  countries  most 
comparable  to  Moldova  in  terms  of 
overall  economic  development.  See  the 
memorandum  regarding  Antidumping 
Duty  Investigation  of  Steel  Concrete 
Reinforcing  Bars  (Rebar)  from  Moldova: 
Nonmarket  Economy  Status  and 
Surrogate  Country  Selection,  dated 
August  31.  2000. 

Furthermore,  the  Department 
determined,  based  on  information' 
derived  from  pubUcly  available  sources, 
that  India  is  a  significant  producer  of 
products  comparable  to  the  subject 
merchandise.  Therefore,  we  have  relied, 
where  possible,  on  information  from 
India,  and  calculated  NV  by  applying 
Indian  values  to  virtually  all  of  MSW's 
factors  of  production.  Where  no  Indian 
values  were  available,  we  used 
information  from  Indonesia,  the  second- 
most  complete  source  of  information 
firom  among  the  potential  surrogate 
countries.  See  Surrogate  Value 
Memorandum,  dated  January  16,  2001. 

B.  Factors  of  Production 

In  accordance  with  section  773(c)  of 
the  Act,  we  calculated  NV  based  on 
factors  of  production  (e.g.  steel  scrap, 
ferroalloys,  labor,  energy,  and  packing 
materials)  reported  by  MSW  for  the  POI. 
To  calculate  NV,  we  multiplied  the 
reported  per-unit  factor  quantities  by 
publicly  available  surrogate  values  from 
India,  and  where  necessary,  ttom 
Indonesia. 

In  selecting  the  surrogate  values,  we 
considered  the  quality,  specificity,  and 
contemporaneity  of  the  data.  As 
appropriate,  we  include  freight  costs  in 
input  prices  to  make  them  delivered 
prices.  Specifically,  we  added  to  the 
surrogate  values  of  inputs  a  surrogate 
freight  cost  using  the  shorter  of  the 
reported  distance  from  the  domestic 
supplier  to  the  factory  or  the  distance 
from  the  port  of  export  to  the  factory. 
This  adjustment  is  in  accordance  with 
the  Court  of  Appeals  for  the  Federal 
Circuit's  decision  in  Sigma  Corp.  v. 
United  States,  117  F.  3d  1401, 1408-11 
(Fed.  Cir.  1997).  Where  MSW  did  not 
report  the  distance  between  the  material 
supplier  and  the  factory,  we  used,  as 
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fects  available,  the  longest  distance 
reported,  i.e.,  the  distance  between  the 
port  of  export  and  the  factory.  For  those 
values  not  contemporaneous  with  the 
POI,  we  adjusted  the  values  to  account 
for  inflation  using  wholesale  price 
indices  published  in  the  International 
Monetary  Fxmd's  International  Financial 
Statistics. 

We  valued  material  inputs  and 
packing  materials  [i.e.,  metal  scrap, 
ferromanganese,  silicomanganese, 
ferrosilicon,  lime,  limestone,  coke, 
aliuniniun  powder,  aluminum, 
electrodes,  wire  rod,  paint,  etc.)  using 
values  from  the  appropriate  Harmonized 
Tariff  Schedule  (HTS)  number,  from 
imports  statistics  reported  in  the 
Monthly  Statistics  on  Foreign  Trade  for 
India  for  the  partial  year  1998,  or  in  the 
TradeStat  Web  data  for  the  period 
October  1999  to  March  2000.  For  a 
complete  analysis  of  surrogate  values, 
see  Surrogate  Value  Memorandum. 

We  valued  labor  using  the  method 
described  in  19  CFR  351.408(c)(3). 

To  value  electricity,  we  used  the  1997 
electricity  rates,  as  adjusted,  for  India 
reported  in  the  publication  Energy 
Prices  and  Taxes,  foiulh  quarter  1999. 
We  based  the  value  of  natural  gas  on  the 
value  calculated  in  the  final 
determination  of  Polyvinyl  Alcohol 
from  the  People's  Republic  of  China. 
Finally  we  valued  oxygen,  nitrogen,  and 
argon  on  the  import  statistics  reported 
in  the  Monthly  Statistics  of  Foreign 
Trade  for  India  for  the  partial  year  1998. 

We  based  our  calculation  of  factory 
overhead  and  selling,  general  and 
administrative  (SG&A)  expenses,  and 
profit  on  the  1999-2000  financial 
statement  of  TATA  Steel  Company,  an 
Indian  producer  of  products  comparable 
to  the  subject  merchandise. 

To  value  railway  freight  rates,  we 
used  a  1998  rate  provided  by  the  Indian 
Railway  Conference  Association.  For 
truck  transportation,  we  valued  truck 
rates  using  information  from  a  prior 
investigation,  as  adjusted  for  illation. 
See  Surrogate  Value  Memorandum. 

For  each  of  the  material  inputs, 
energy,  and  transportation  surrogate 
values  selected  for  use  in  the 
Department's  calcidation,  we  inflated 
the  values  using  appropriate  inflators 
when  these  values  were  not  from  a 
period  concurrent  with  the  POI.  See 
Surrogate  Value  Memorandum. 

Verification 

In  accordance  with  section  782(i)  of 
the  Act,  we  intend  to  verify  all 
information  relied  upon  in  making  our 
final  determination. 


Final  Critical  Circumstances 
Determination 

We  will  make  a  final  determination 
concerning  critical  circumstances  for 
Moldova  when  we  make  our  final 
determination  regarding  sales  at  LTFV 
in  this  investigation,  which  will  be  no 
later  than  75  days  after  the  date  of 
publication  of  the  preliminary  LTFV 
determination. 

Suspension  of  Liquidation 

Because  of  our  preliminary 
affirmative  critical  circumstances 
finding,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  rebar  from  Moldova  entered, 
or  withdrawn  fit)m  warehouse,  for 
consumption  on  or  after  the  date  which 
is  90  days  prior  to  the  date  on  which 
this  notice  is  published  in  the  Federal 
Register.  See  Critical  Circumstances 
Notice,  dated  November  27,  2000.  We 
are  instructing  the  Customs  Service  to 
require  a  cash  deposit  or  the  posting  of 
a  bond  equal  to  the  weighted-average 
amount  by  which  the  NV  exceeds  the 
EP,  as  indicated  in  the  chart  below. 
These  instructions  suspending 
liquidation  will  remain  in  effect  until 
further  notice. 

The  weighted-average  dumping 
margins  are  provided  below: 


Manufacturer/exporter 

Margin 
(percent) 

MoWova-Wkle  Rate 

277.62 

The  Moldova-wide  rate  applies  to  all 
entries  of  the  subject  merchandise  from 
Moldova. 

Disclosure 

The  Department  will  disclose 
calculations  performed  within  five  days 
of  the  date  of  publication  of  this  notice 
to  the  parties  to  the  proceeding  in  this 
investigation  in  accordance  with  19  CFR 
351.224(b). 

International  Trade  Commission 
Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
affirmative  sales  at  LTFV  and  critical 
circumstances  preliminary 
determinations.  If  our  final  antidumping 
determination  is  affirmative,  the  ITC 
will  determine  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury,  to  the  U.S.  industry. 
The  deadline  for  that  ITC  determination 
would  be  the  later  of  120  days  after  the 
date  of  this  preliminary  determination 
or  45  days  aJfter  the  date  of  oiu  final 
determination. 


Public  Comment 

Case  briefs  for  this  investigation  must 
be  submitted  no  later  than  seven  days 
after  the  issuance  of  the  verification 
report.  Rebuttal  briefs  must  be  filed 
within  five  days  after  the  deadline  for 
submission  of  case  briefs.  A  list  of 
authorities  used,  a  table  of  contents,  and 
an  executive  summary  of  issues  should 
accompany  any  briefs  submitted  to  the 
Deparbnent.  Executive  summaries 
should  be  limited  to  five  pages  total, 
including  footnotes.  Further,  it  would 
be  appreciated  if  parties  submitting 
written  comments  would  provide  the 
Department  with  an  additional  copy  of 
the  public  version  of  any  such 
comments  on  diskette. 

Section  774  of  the  Act  provides  that 
the  Department  will  hold  a  hearing  to 
afford  interested  parties  an  opportunity 
to  comment  on  arguments  raised  in  case 
or  rebuttal  briefs,  provided  that  such  a 
hearing  is  requested  by  any  interested 
party.  If  a  request  for  a  hearing  is  made 
in  an  investigation,  the  hearing  will 
tentatively  be  held  two  days  after  the 
deadline  for  submission  of  the  rebuttal 
briefs,  at  the  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington.  DC  20230.  In 
the  event  that  the  Department  receives 
requests  for  hearings  from  parties  to 
more  than  one  rebar  case,  the 
Department  may  schedule  a  single 
hearing  to  encompass  all  the  cases. 
Parties  should  confirm  by  telephone  the 
time,  date,  and  place  of  the  hearing  48 
hours  before  the  scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  within  30  days  of  the 
publication  of  this  notice.  Requests 
should  specify  the  number  of 
participants  and  provide  a  list  of  the 
issues  to  be  discussed.  Oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs. 

If  this  investigation  proceeds 
normally,  we  will  make  our  final 
determination  no  later  than  75  days 
after  the  date  of  the  preliminary 
determination. 

Thi$  determination  is  issued  and 
published  piu-suant  to  sections  733(f) 
and777(i)(l)oftheAct. 

Dated:  January  16,  2001. 
Troy  H.  Cribb, 

Assistant  Secretary  for  Import 

Administration. 

[PR  Doc.  01-2520  Filed  1-29-01;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

IA-570-860] 

Notice  of  Preliminary  Determination  of 
Sales  at  l.ess  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Steel  Concrete  Reinforcing  Bars  From 
the  People's  Republic  of  China 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  January  30,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magd  Zalok  or  Charles  Riggle  at  (202) 
482-4162  or  (202) 482-0650, 
respectively;  AD/CVD  Enforcement, 
Office  5.  Group  II.  Import 
Administration,  Room  1870, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington,  DC  20230. 

The  Applicable  Statute  and  Regulations 

I  i  Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  Department  of 
Commerce  (the  Department)  regulations 
refer  to  the  regulations  codified  at  19 
CFR  part  351  (April  2000). 

Preliminary  Determinatian 

I  "We  preliminarily  determine  that  steel 
concrete  reinforcing  bar  (rebar)  from  the 
People's  Republic  of  China  (PRC)  is 
being  sold  in  the  United  States  at  less 
than  fair  value  (LTFV),  as  provided  in 
section  733  of  the  Act.  The  estimated 
margins  of  sales  at  LTFV  are  shown  in 
the  Suspension  of  Liquidation  section  of 
this  notice. 

Case  History 

This  investigation  was  initiated  on 
Jtily  18,  2000.1  See  Initiation  of 
Antidumping  Duty  Investigations:  Steel 
Concrete  Reinforcing  Bars  from  Austria, 
Belarus,  Indonesia,  Japan,  Latvia. 
Moldova,  the  People's  Republic  of 
China,  Poland,  the  Republic  of  Korea, 
the  Russian  Federation,  Ukraine,  and 
Venezuela.  65  FR  45754  (July  25,  2000) 
{Initiation  Notice).  Since  the  initiation 


of  this  investigation,  the  following 
events  have  occurred. 

In  the  petition,  filed  on  Jime  28,  2000, 
the  petitioner  alleged  that  there  is  a 
reasonable  basis  to  believe  or  suspect 
that  critical  circumstances  exist  with 
respect  to  imports  of  rebar  bom  the 
PRC.  On  August  30,  2000,  the 
Department  preliminarily  determined 
that  critical  circiunstances  exist  with 
respect  to  exports  of  rebar  from  the  PRC. 
See  Memorandum  to  Holly  A.  Kuga  Re: 
Preliminary  Affirmative  Determinations 
of  Critical  Circumstances  (August  30, 
2000);  see  also  Preliminary 
Determinations  of  Critical 
Circumstances:  Steel  Concrete 
Reinforcing  Bars  From  the  People 's 
Republic  of  China  and  Poland.  65  FR 
54228  (September  7,  2000). 

On  August  14,  2000,  the  United  States 
International  Trade  Commission  (ITC) 
preliminarily  determined  that  there  is  a 
reasonable  indication  that  a  regional 
industry  in  the  United  States  is 
materially  injured  or  threatened  with 
material  injiuy  by  reason  of  imports 
from  Belarus,  China,  Indonesia,  Korea, 
Latvia,  Moldova.  Poland,  and  Ukraine  of 
certain  steel  concrete  reinforcing  bars. 
See  Certain  Steel  Concrete  Reinforcing 
Bars  From  Austria.  Belarus.  China, 
Indonesia.  Japan,  Korea,  Latvia. 
Moldova.  Poland,  Russia,  Ukraine,  and 
Venezuela,  65  FR  51329  (August  23. 
2000).  With  respect  to  subject  imports 
from  Austria,  Russia,  and  Venezuela, 
the  ITC  determined  that  imports  from 
these  countries  during  the  period  of 
investigation  (POI)  were  negligible  and. 
therefore,  these  investigations  were 
terminated.  The  ITC  also  determined 
that  there  is  no  reasonable  indication 
that  an  industry  in  the  United  States  is 
materially  injured  or  threatened  with 
material  injxuy ,  by  reason  of  subject 
imports  from  Japan.  Id. 

On  August  18,  2000,  we  issued  the 
antidumping  questionnaire  to  the 
Chinese  Ministry  of  Foreign  Trade  & 
Economic  Cooperation  (MOFTEC)  with 
a  letter  requesting  that  it  forward  the 
questionnaire  to  all  exporters  of  rebar 
who  had  shipments  during  the  POI.^  In 


'  The  petitioner  in  these  investigations  is  the 
Rebar  Trade  Action  Coalition  (RTAC).  and  its 
individual  members,  AmeriSteel,  Auburn  Steel  Co., 
Inc.,  Birmingham  Steel  Corp.,  Border  Steel,  Inc., 
Marion  Steel  Company,  Riverview  Steel,  and  Nucor 
Steel  and  CMC  Steel  Group.  (Auburn  Steel  was  not 
a  petitioner  in  the  Indonesia  case). 


^  Section  A  of  the  questionnaire  requests  general 
information  concerning  a  company's  corporate 
structure  and  business  practices,  the  merchandise 
under  investigation  that  it  sells,  and  the  manner  in 
which  it  sells  that  merchandise  in  all  of  its  markets. 
Section  B  requests  a  complete  listing  of  all  home 
market  sales,  or,  if  the  home  market  is  not  viable, 
of  sales  in  the  most  appropriate  third-country 
market  (This  section  is  not  applicable  to 
respondents  in  non-market  economy  (NME)  cases). 
Section  C  requests  a  complete  listing  of  U.S.  sales. 
Section  D  requests  information  on  the  cost  of 
production  (COP)  of  the  foreign  like  product  and 
the  constructed  value  (CV)  of  the  merchandise 
under  investigation.  In  NME  cases.  Section  D 
requests  information  on  factors  of  production. 


addition,  on  August  18.  2000,  we  sent 
the  questionnaire  to  the  Chinese 
exporter/producer  Laiwu  Steel  Group, 
Ltd.  (Laiwu),  which  had  contacted  us 
through  counsel,  with  instructions  to 
complete  and  return  the  questionnaire 
by  the  given  deadline.  We  received  a 
response  only  from  Laiwu. 
Subsequently,  we  issued  supplemental 
questionnaires  to,  and  received 
responses  from  Laiwu. 

On  September  13,  2000.  we  invited 
interested  parties  to  provide  comments 
on  the  surrogate  coimtry  selection  and 
publicly  available  information  for 
valuing  the  factors  of  production.  We 
received  comments  from  the  petitioner 
between  October  16  and  November  13, 
2000,  and  from  Laiwu  on  October  23, 
2000. 

On  November  9,  2000,  the  petitioner 
requested  a  postponement  of  the 
preliminary  determination  in  this 
investigation.  On  November  21,  2000. 
the  Department  published  a  Federal 
Register  notice  postponing  the  deadline 
for  the  preliminary  determination  until 
January  16,  2001.  See  Notice  of 
Postponement  of  Preliminary 
Antidumping  Duty  Determinations: 
Steel  Concrete  Reinforcing  Bars  from 
Belarus,  Indonesia,  Latvia,  Moldova,  the 
People's  Republic  of  China,  Poland,  the 
Republic  of  Korea  and  Ukraine.  65  FR 
69909  (November  2 1 ,  2000). 

Postponement  of  Final  Determination 

Pursuant  to  section  735(a)(2)  of  the 
Act,  on  December  28,  2000.  Laiwu 
requested  that,  in  the  event  of  an 
affirmative  preliminary  determination 
in  this  investigation,  the  Department 
postpone  its  final  determination.  In  its 
request,  Laiwu  also  requested  that  the 
Department  extend  by  60  days  the 
application  of  the  provisional  measures 
prescribed  imder  paragraphs  (1)  and  (2) 
of  section  773(d)  of  the  Act.  In 
accordance  with  19  CFR  351.210(b), 
because  (1)  our  preliminary 
determination  is  affirmative,  (2)  the 
requesting  exporters  account  for  a 
significant  proportion  of  exports  of  the 
subject  merchandise,  and  (3)  no 
compelling  reasons  for  denial  exist,  we 
are  granting  the  respondent's  request 
and  are  postponing  the  final 
determination  until  no  later  than  135 
days  after  the  publication  of  this  notice 
in  the  Federal  Register.  Suspension  of 
liquidation  will  be  extended 
accordingly. 

Period  of  Investigation 

The  POI  is  October  1.  1999,  through 
March  31,  2000.  This  period 


Section  E  requests  information  on  further 
manufacturing. 
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corresponds  to  the  two  most  recent 
fiscal  quarters  prior  to  the  month  of  the 
filing  of  the  petition  {i.e..  June  2000). 

Scope  of  Investigation 

For  purposes  of  these  investigations, 
the  product  covered  is  all  rebar  sold  in 
straight  lengths,  currently  classifiable  in 
the  Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  under  item 
number  7214.20.00  or  any  other  tariff 
item  number.  Specifically  excluded  are 
plain  rounds  (i.e.,  non-deformed  or 
smooth  bars)  and  rebar  that  has  been 
further  processed  through  bending  or 
coating.  HTSUS  subheadings  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Non-market  Economy  StaUis  for  the 
People's  Republic  of  China 

The  Department  has  treated  the  PRC 
as  a  non-market  economy  (NME) 
country  in  all  past  antidumping 
investigations  (see,  e.g.,  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Bulk  Aspirin  From  the 
People's  Republic  of  China,  65  FR  33805 
(May  25,  2000),  and  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Non-Frozen  Apple 
Juice  Concentrate  from  the  People's 
Republic  of  China.  65  FR  19873  (April 
13,  2000).  A  designation  as  a  NME 
remains  In  effect  imtil  it  is  revoked  by 
the  Department  (see  section  771(18)(C) 
of  the  Act).  The  respondent  in  this 
investigation  has  not  requested  a 
revocation  of  the  PRC's  NME  status.  We 
have,  therefore,  preliminarily 
determined  to  continue  to  treat  the  PRC 
as  a  NME.  When  the  Department  is 
investigating  imports  from  a  NME. 
section  773(c)(1)  of  the  Act  directs  us  to 
base  the  normal  value  (NV)  on  the  NME 
.  producer's  factors  of  production,  valued 
in  a  comparable  market  economy  that  is 
a  significant  producer  of  comparable 
merchandise.  The  sources  of  individual 
factor  prices  are  discussed  under  the 
Normal  Value  section,  below. 

Separate  Rates 

h  is  the  Department's  policy  to  assign 
all  exporters  of  merchandise  subject  to 
investigation  in  a  NME  country  a  single 
rate,  unless  an  exporter  can  demonstrate 
that  it  is  sufficiently  independent  so  as 
to  be  entitled  to  a  separate  rate.  Laiwu, 
the  only  responding  company  that  has 
submitted  a  questionnaire  response,  has 
provided  the  requested  company- 
specific  separate  rates  information  and 
has  stated  that  there  is  no  element  of 
government  ownership  or  control.  In  its 
questionnaire  response,  Laiwu  states 
that  it  is  an  independent  company 
"owned  by  all  the  people"  and 


controlled  by  the  general  assembly  of 
workers  and  employees.  Laiwu  further 
claims  that  it  does  not  maintain  any 
corporate  relationship  with  the  central, 
provincial,  and  local  government  in 
terms  of  production,  management,  and 
operations.  As  stated  in  the  Final 
Determination  of  Sales  at  Less-Than- 
Fair-Value:  Silicon  Carbide  from  the 
People's  Republic  of  China.  59  FR  22585 
(May  2, 1994)  (Silicon  Carbide),  and 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Furfuryl  Alcohol,  60 
FR  22545  (May  8, 1995)  (Furfuryl 
Alcohol),  ownership  of  a  company  by 
"all  the  people"  does  not  require  the 
application  of  a  single  rate.  The 
Department's  separate  rate  test  is  not 
concerned,  in  general,  with 
macroeconomic/border-type  controls 
(e.g..  export  licenses,  quotas,  and 
Tninimiim  export  prices),  particularly  if 
these  controls  are  imposed  to  prevent 
dumping.  Rather,  the  test  focuses  on 
controls  over  the  export-related 
investment,  pricing,  and  output 
decision-making  process  at  the 
individual  firm  level.  See  Certain  Cut- 
to-Length  Carbon  Steel  Plate  from 
Ukraine:  Final  Determination  of  Sales  at 
Less  than  Fair  Value,  62  FR  61754, 
61757  (November  19. 1997);  Tapered 
Roller  Bearings  and  Parts  Thereof. 
Finished  and  Unfinished,  from  the 
People's  Republic  of  China:  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  62  FR  61276, 
61279  (November  17, 1997);  and  Honey 
from  the  People's  Republic  of  China: 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value,  60  FR  14725, 
14726  (March  20, 1995). 

To  establish  whether  a  firm  is 
sufficiently  independent  to  be  entitled 
to  a  separate  rate,  the  Department 
analyzes  each  exporting  entity  under  the 
test  established  in  the  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Sparklers  from  the  People's 
Republic  of  China,  56  FR  20588  (May  6, 
1991),  and  amplified  in  Silicon  Carbide. 
Under  this  test,  the  Department  assigns 
separate  rates  in  NME  cases  only  if  an 
exporter  can  affirmatively  demonstrate 
the  absence  of  both  (1)  de  jure  and  (2) 
de  facto  governmental  control  over 
export  activities.  See  Silicon  Carbide 
and  Furfuryl  Alcohol 

1 .  Absence  of  De  Jure  Control 

The  Department  considers  the 
following  de  jure  criteria  in  determining 
whether  an  individual  company  may  be 
granted  a  separate  rate:  (1)  An  absence 
of  restrictive  stipulations  associated 
with  an  individual  exporter's  business 
and  export  licenses;  (2)  any  legislative 
enactments  decentralizing  control  of 
companies;  and  (3)  any  oUier  formal 


measures  by  the  government 
decentralizing  control  of  companies. 

Laiwu  has  placed  on  the  record  a 
nimiber  of  documents  to  demonstrate 
absence  of  de  jure  control,  including  the 
"Foreign  Trade  Law  of  the  People's 
Republic  of  China,"  promulgated  on 
May  12, 1994,  the  "Law  of  the  People's 
Republic  of  China  on  Industrial 
Enterprises  Owned  By  the  Whole 
People,"  adopted  on  April  13, 1988,  and 
the  "Regulations  for  Transformation  of 
Operational  Mechanism  of  State-Owned 
Enterprises,"  effective  as  of  July  23, 
1992.  In  prior  cases,  the  Department  has 
analyzed  these  laws  and  foimd  that  they 
establish  an  absence  of  de  jure  control. 
See,  e.g..  Notice  of  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Certain  Partial-Extension  Steel  Drawer 
Slides  with  Rollers  from  the  People's 
Republic  of  China,  60  FR  54472 
(October  24, 1995).  We  have  no  new 
information  in  this  proceeding  which 
would  cause  us  to  reconsider  this 
determination. 

As  stated  in  previous  cases,  there  is 
some  evidence  that  the  provisions  of  the 
above-cited  1988  Law  and  1992 
Regulations  regarding  enterprise 
autonomy  have  not  been  implemented 
uniformly  among  different  sectors  and/ 
or  jurisdictions  in  the  PRC,  (see  "PRC 
Government  Findings  on  Enterprise 
Autonomy,"  in  Foreign  Broadcast 
Information  Service-China-93-133  (July 
14, 1993)).  Therefore,  the  Department 
has  determined  that  an  analysis  of  de 
facto  control  is  critical  in  determining 
whether  respondents  are,  in  fact,  subject 
to  a  degree  of  governmental  control 
which  would  preclude  the  Department 
£rom  assigning  separate  rates. 

2.  Absence  of  De  Facto  Control 

The  Department  typically  considers 
four  factors  in  evaluating  whether  each 
respondent  is  subject  to  de  facto 
governmental  control  of  its  export 
functions:  (1)  Whether  the  export  prices 
are  set  by  or  are  subject  to  the  approval 
of  a  govenunental  agency;  (2)  whether 
the  respondent  has  authority  to 
negotiate  and  sign  contracts  and  other 
agreements;  (3)  whether  the  respondent 
has  autonomy  fi'om  the  government  in 
making  decisions  regarding  the 
selection  of  management;  and  (4) 
whether  the  respondent  retains  the 
proceeds  of  its  export  sales  and  makes 
independent  decisions  regarding 
disposition  of  profits  or  financing  of 
losses. 

Laiwu  asserted  the  following:  (1)  It 
establishes  its  own  export  prices 
independently  of  the  government  and 
without  the  approval  of  a  government 
authority;  (2)  it  negotiates  contracts, 
without  guidance  from  any 
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f;ovemmental  entities  or  organizations; 
3)  it  makes  its  own  personnel  decisions 
including  the  selection  of  management; 
and  (4)  it  retains  the  proceeds  of  its 
export  sales,  and  utilizes  profits 
according  to  its  business  needs.   - 

Based  on  the  information  provided, 
we  preliminarily  determine  that  Laiwu 
has  met  the  criteria  for  the  application 
of  separate  rates.  We  will  examine  this 
matter  further  at  verification. 

Since  Laiwu  is  the  only  responding 
producer/exporter,  we  preliminarily 
determine,  as  facts  available,  that  all 
other  non-responsive  producers/ 
iexporters  have  not  met  the  criteria  for 
application  of  separate  rates. 

The  People's  Republic  of  China-Wide 
Rate  and  Use  of  Facts  CHherwise 
Available 

All  exporters  were  given  the 
Dpportunity  to  respond  to  the 
Department's  questionnaire.  As 
explained  above,  we  received  a  timely 
response  from  only  Laiwu,  for  which  we 
have  calculated  a  company-specific  rate. 
Oxjr  review  of  U.S.  import  statistics  from 
the  PRC,  however,  reveals  that  Laiwu 
did  not  accoimt  for  all  imports  into  the 
United  States  bom  the  PRC.  For  this 
reason,  we  preliminarily  determine  that 
some  PRC  exporters  of  steel  concrete 
reinforcing  bars  failed  to  respond  to  oiu- 
questionnaire.  In  accordance  with  our 
standard  practice,  as  adverse  facts 
available,  we  are  assigning  as  the  PRC- 
wide  rate  the  higher  of:  (1)  The  highest 
margin  stated  in  the  notice  of  initiation; 
or  (2)  the  margin  calculated  for  Laiwu 
{see,  e.g..  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Certain  Cold- 
Rolled  Flat-Rolled  Carbon  Quality  Steel 
Products  From  The  People's  Republic  of 
China  64  FR  34660  (May  31,  2000).  In 
this  case,  the  preliminary  adverse  facts 
available  margin  is  59.98  percent,  which 
is  the  highest  margin  stated  in  the  notice 
of  initiation. 

Section  776(b)  of  the  Act  states  that  an 
'adverse  inference  may  include  reliance 
on  information  derived  from  the 
petition.  See  also  SAA  at  829-831. 
Section  776(c)  of  the  Act  provides  that, 
when  the  Department  relies  on 
secondary  information  (such  as  the 
petition)  in  using  the  facts  otherwise 
available,  it  must,  to  the  extent 
practicable,  corroborate  that  information 
from  independent  sources  that  are 
reasonably  at  its  disposal. 

The  SAA  clarifies  that  "corroborate" 
means  that  the  Department  will  satisfy 
itself  that  the  secondary  information  to 
be  used  has  probative  value  (see  SAA  at 
870).  The  SAA  also  states  that 
independent  sources  used  to  corroborate 
such  evidence  may  include,  for 
example,  published  price  lists,  official 


import  statistics  and  customs  data,  and 
information  obtained  ft'om  interested 
parties  during  the  particular 
investigation  (see  SAA  at  870). 

In  order  to  determine  the  probative 
value  of  the  margins  in  the  petitions  for 
use  as  adverse  facts  available  for 
piuposes  of  this  determination,  we 
examined  evidence  supporting  the 
calculations  in  the  petitions.  In 
accordance  with  section  776(c)  of  the 
Act,  to  the  extent  practicable,  we 
examined  the  key  elements  of  the  (EP) 
and  normal  value  (NV)  calculations  on 
which  the  margins  in  the  petitions  were 
based.  Oxir  review  of  the  EP  and  NV 
calculations  indicated  that  the 
information  in  the  petitions  has 
probative  value,  as  certain  information 
included  in  the  margin  calculations  in 
the  petitions  is  from  public  soiut:es 
concurrent,  for  the  most  part,  with  the 
POI.  For  purposes  of  the  preliminary 
determination,  we  attempted  to  further 
corroborate  the  information  in  the 
petition.  We  re-examined  the  EP  and  NV 
data  which  formed  the  basis  for  the 
highest  margin  in  the  petition  in  light  of 
information  obtained  during  the 
investigation  and,  to  the  extent 
practicable,  found  that  it  has  probative 
value  (see  the  January  16,  2001. 
memoranda  to  the  file  regarding 
Corroboration  of  the  Petition  Data  for 
the  People's  Republic  of  China  on  file  in 
the  Central  Records  Unit,  Room  B-099, 
of  the  Main  Commerce  Department 
building). 

Fair  Value  Comparisons 

To  determine  whether  sales  of  rebar 
from  the  PRC  were  made  in  the  United 
States  at  less  than  fair  value,  we 
compared  export  price  (EP)  to  NV  based 
on  a  NME  analysis,  as  described  below. 
In  accordance  with  section 
777A(d)(l)(A)(i)  of  the  Act,  we 
calculated  wei^ted-average  EPs. 


Export  Price 

We  used  EP  methodology  in 
accordance  with  section  772(a)  of  the 
Act,  because  Laiwu  sold  the  subject 
merchandise  directly  to  unaffiliated 
customers  in  the  United  States  prior  to 
importation,  and  constructed  export 
price  (CEP)  methodology  was  not 
otherwise  appropriate.  We  calculated  EP 
based  on  packed  free-on-board  (FOB)  or, 
where  appropriate,  cost  and  freight 
(C&F)  prices  to  the  first  unaffiliated 
purchaser  in  the  United  States.  Where 
appropriate,  we  made  deductions  from 
the  starting  price  (gross  unit  price)  for 
inland  fi^ight  from  the  plant/warehouse 
to  the  port  of  embarkation,  insurance, 
brokerage  and  handling  in  China,  ocean 
freight  and  marine  insiu'ance.  Because 
certain  domestic  charges  such  as  those 


for  inland  freight,  insiirance,  brokerage 
and  handling,  and  ocean  freight  were 
provided  by  NME  companies,  we  based 
those  charges  on  surrogate  rates  irom 
India.  (See  Memorandum  from  the 
Team  to  the  File,  dated  January  16,  2001 
(Surrogate  Value  Memorandum).) 

Normal  Value 

1.  Surrogate  Country 

Section  773(c)(4)  of  the  Act  requires 
the  Department  to  value  the  NME 
producer's  factors  of  production,  to  the 
extent  possible,  in  one  or  more  market 
economy  coimtries  that:  (1)  Are  at  a 
level  of  economic  development 
comparable  to  that  of  the  NME  country; 
and  (2)  are  significant  producers  of 
comparable  merchandise.  The 
Department  initially  determined  that 
India,  Pakistan,  Indonesia,  Sri  Lanka, 
and  Philippines  were  the  coimtries  most 
comparable  to  the  PRC  in  terms  of 
overall  economic  development  (see  the 
August  31,  2000,  memorandum, 
Antidumping  Duty  Investigation  of  Steel 
Concrete  Reinforcing  Bars  (Rebar)  from 
the  People's  Republic  of  China  (PRC): 
Nonmarket  Economy  Status  and 
Surrogate  Country  Selection). 

Because  of  a  lack  of  the  necessary 
factor  price  information  irom  the  other 
potential  sunx>gate  countries  that  are 
significant  producers  of  comparable 
products  to  the  subject  merchandise,  we 
have  relied,  where  possible,  on 
information  from  India,  the  source  of 
the  most  complete  information  from 
among  the  potential  surrogate  countries. 
Accordingly,  we  have  calculated  NV  by 
applying  Indian  values  to  Laiwu 's 
factors  of  production  for  virtually  all 
factors.  See  Surrogate  Value 
Memorandum. 

2.  Factors  of  Production 

In  accordance  with  section  773(c)  of 
the  Act,  we  calculated  NV  based  on 
frtctors  of  production  reported  by  Laiwu 
for  the  POI.  To  calculate  NV,  the 
reported  per-unit  fector  quantities  were 
multiplied  by  publicly  available  Indian 
surrogate  values. 

In  selecting  the  surrogate  values,  we 
considered  the  quality,  sj>ecificity,  and 
contemporaneity  of  the  data.  As 
appropriate,  we  adjusted  input  prices  by 
including  freight  costs  to  make  them 
delivered  prices.  We  added  to  Indian 
surrogate  values  a  surrogate  freight  cost 
using  the  shorter  of  the  reported 
distance  from  the  domestic  supplier  to 
the  factory  or  the  distance  from  the 
nearest  seaport  to  the  factory.  This 
adjustment  is  in  accordance  with  the 
Court  of  Appeals  for  the  Federal 
Circuit's  decision  in  Sigma  Corp.  v. 
United  States.  117  F.  3d  1401  (Fed.  Cir. 
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1997).  Where  a  producer  did  not  report 
the  distance  between  the  material 
supplier  and  the  factory,  we  used  as 
focts  available  the  longest  distance 
reported,  i.e.,  the  distance  between  the 
PRC  seaport  and  the  producer's 
location.  For  those  values  not 
contemporaneous  with  the  POI,  we 
adjusted  for  inflation  using  wholesale 
price  indices  published  in  the 
International  Monetary  Fluid's 
International  Financial  Statistics. 
We  valued  material  inputs  and 
packing  materials  [e.g.,  where 
appropriate,  coal,  iron  ore,  limestone, 
white  ash,  permanganese,  aluminum 
manganese,  ferro-silicon,  silico-calcium, 
aluminum,  steel  strip,  and  wire  rod)  by 
Harmonized  Tariff  Schedule  (HTS) 
number,  using  primarily  imports 
statistics  from  die  Monthly  Statistics  of 
the  Foreign  Trade  of  India  and  the 
United  Nations  Commodity  Trade 
Statistics.  Where  a  material  input  was 
purchased  in  a  market-economy 
currency  from  a  market-economy 
supplier,  we  valued  such  a  material 
input  at  the  actual  purchase  price  in 
accordance  with  section  351.408  (c)(1) 
of  the  Department's  regulations. 

We  valued  labor  using  the  method 
described  in  19  CFR  351.408(c)(3). 

To  value  electricity,  we  used  the  1997 
electricity  rates,  as  adjusted  for 
inflation,  for  India  as  reported  in  the 
publication  Energy  Prices  and  Taxes, 
4th  quarter  1999. 

We  based  our  calculation  of  factory 
overhead,  selling,  general  and 
administrative  (SG&A)  expenses,  and 
profit  on  the  1999/2000  financial 
statements  of  The  TATA  Iron  and  Steel 
Company  Limited,  an  Indian  producer 
of  products  comparable  to  the  subject 
merchandise. 

To  value  truck  freight  rates,  we  used 
freight  costs  based  on  price  quotes 
obtained  by  the  Department  in 
November  1999  from  trucking 
companies  in  India.  For  rail 
transportation,  we  valued  rail  rates 
using  information  published  by  the 
Indian  Railway  Conference  Association 
in  June  1998,  as  adjusted  for  inflation. 

For  brokerage  and  handling,  we  used 
the  recent  publicly  available  source 
which  is  the  public  version  of  a  U.S. 
sales  listing  reported  in  the 
questionnaire  response  submitted  by 
Viraj  Impoexpo  in  the  New  Shipper 
Review  of  Stainless  Steel  Wire  Rod  from 
India.  63  FR  48184  (September  9,  1998). 

For  a  complete  analysis  of  surrogate 
values,  see  SujTC>gate  Value 
Memorandum. 

Verification 

In  accordance  with  section  782(1)  of 
the  Act,  we  intend  to  verify  all 


information  relied  upon  in  making  our 
final  determination. 

Final  Critical  Circumstances 
Determination 

We  will  make  a  final  determination 
concerning  critical  circumstances  for 
the  PRC  when  we  make  our  final 
determination  regarding  sales  at  LTFV 
in  this  investigation,  which  will  be  no 
later  than  135  days  after  the  publication 
of  this  notice  in  the  Federal  Register. 

Suspension  of  Liquidation 

Because  of  our  preliminary 
affirmative  critical  circumstances 
findings,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
unliquidated  entries  of  rebar  from  the 
PRC  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  which  is  90  days  prior  to  the 
date  on  which  this  notice  is  published 
in  the  Federal  Register.  We  are 
instructing  the  Customs  Service  to 
require  a  cash  deposit  or  the  posting  of 
a  bond  equal  to  the  weighted-average  . 
amount  by  which  the  NV  exceeds  the 
EP,  as  indicated  in  the  chart  below. 
Thttse  instructions  suspending 
liquidation  will  remain  in  effect  until 
further  notice. 

The  weighted-average  dumping 
margins  are  provided  below: 


Manufacturer/exportef 

Maigin 
(percent) 

Laiwu  Steel  GrouD  J-W 

20.89 

PRC-Wide  Rate  ....; 

59.98 

The  China-wide  rate  applies  to  all 
entries  of  the  subject  merchandise 
except  for  entries  from  the  exporter/ 
factory  that  is  identified  above. 

Disclosure 

The  Department  will  disclose 
calculations  performed  within  five  days 
of  this  determination  to  the  parties  of 
the  proceedings  in  this  investigation  in 
accordance  with  19  CFR  351.224(b). 

International  Trade  Commission 
Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
sales  at  LTFV  and  our  affirmative 
critical  circumstances  preliminary 
determinations.  If  our  final  antidumping 
determination  is  affirmative,  the  ITC 
will  determine  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to,  the  U.S.  industry. 
The  deadline  for  that  ITC  determination 
would  be  the  later  of  120  days  after  the 
date  of  this  preliminary  determination 
or  45  days  after  the  date  of  our  final 
determination. 


Public  Comment 

Case  briefs  for  this  investigation  must 
be  submitted  no  later  than  one  week 
after  the  issuance  of  the  verification 
reports.  Rebuttal  briefs  must  be  filed 
within  five  days  after  the  deadline  for 
submission  of  case  briefs.  A  list  of 
authorities  used,  a  table  of  contents,  and 
an  executive  summary  of  issues  should 
accompany  any  briefs  submitted  to  the 
Department.  Executive  summaries 
should  be  limited  to  five  pages  total, 
including  footnotes.  Further,  we  would 
appreciate  it  if  parties  submitting 
written  comments  would  provide  the 
Department  with  an  additional  copy  of 
the  public  version  of  any  such 
comments  on  diskette. 

Section  774  of  the  Act  provides  that 
the  Department  will  hold  a  hearing  to 
afford  interested  parties  an  opportiuiity 
to  comment  on  arguments  raised  in  case 
or  rebuttal  briefs,  provided  that  such  a 
hearing  is  requested  by  any  interested 
party.  lif  a  request  for  a  hearing  is  made 
in  an  investigation,  the  hearing  will 
tentatively  be  held  two  days  after  the 
deadline  for  submission  of  the  rebuttal 
briefs,  at  the  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230.  In 
the  event  that  the  Department  receives 
requests  for  hearings  bom  parties  to 
more  than  one  rebar  case,  the 
Department  may  schedide  a  single 
hearing  to  encompass  all  the  cases. 
Parties  shoidd  confirm  by  telephone  the 
time,  date,  and  place  of  the  hearing  48 
hours  before  the  scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  within  30  days  of  the 
publication  of  this  notice.  Requests 
should  specify  the  number  of 
participants  and  provide  a  list  of  the 
issues  to  be  discussed.  Oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs. 

As  noted  above,  the  final 
determination  for  the  PRC  will  be  issued 
no  later  than  135  days  after  the  date  of 
the  publication  of  the  preliminary 
determination. 

This  determination  is  issued  and 
published  pursuant  to  sections  733(f) 
and777(i)(l)oftheAct. 

Dated:  January  16,  2001. 
TroyRCribb, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  01-2521  Filed  1-29-01;  8:45  am) 
BajJNQ  COOK  W10-OS-P 
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DEPARTMENT  OF  COMMERCE 
Intomational  Trade  Administration 

[A-455-803;  A-560-81 1 ;  A-823-609] 

Notica  of  Preliminary  Detanninations 
of  Salas  at  l.ess  Than  Fair  Value:  Steel 
Concrete  Reinforcing  Bars  From 
Poland,  Indonesia,  and  Ukraine 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  January  30,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Valerie  Ellis  at  (202)  482-2336  (for 
Poland),  Maisha  Cryor  at  (202)  482- 
5831  (for  Indonesia),  or  Keir  Whitson  at 
(202)  482-1777  (for  Ukraine).  AD/CVD 
Enforcement.  Import  Administration. 
Room  1870,  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
CURAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  Department  of 
Commerce  (Department)  regulations 
refer  to  the  regulations  codified  at  19 
CFR  part  351  (April  2000). 

Preliminary  Determinations 

We  preliminarily  determine  that  steel 
concrete  reinforcing  bars  (rebar)  from 
Poland,  Indonesia,  and  Ukraine  are 
being  sold,  or  are  likely  to  be  sold,  in 
the  United  States  at  less  than  fair  value 
(LTFV),  as  provided  in  section  733  of 
the  Act.  The  estimated  margins  of  sales 
at  LTFV  are  shown  in  the  Suspension  of 
Liquidation  section  of  this  notice. 

Case  History 

These  investigations  were  initiated  on 
July  18,  2000.'  See  Initiation  of 
Antidumping  Duty  Investigations:  Steel 
Concrete  Reinforcing  Bars  from  Austria, 
Belarus,  Indonesia,  Japan,  Latvia, 
Moldova,  the  People's  Republic  of 
China,  Poland,  the  Republic  of  Korea, 
the  Russian  Federation,  Ukraine  and 
Venezuela,  65  FR  45754  (July  25,  2000) 
[Initiation  Notice],  Since  the  initiation 


'  The  petitioner  in  these  investigations  is  the 
Rsbar  Trade  Action  Coalition  (RTAC),  and  its 
individual  members,  AmeriSteel,  Auburn  Steel  Co., 
Inc.,  Birmingham  Steel  Corp.,  Border  Steel,  Inc., 
Marion  Steel  Company,  Riverview  Steel,  and  Nucor 
Steel  and  CMC  Steel  Group.  (Auburn  Steel  was  not 
a  petitioner  in  the  Indonesia  case). 


of  the  investigations,  the  foUovtring 
events  have  occurred. 

On  August  14,  2000,  the  United  States 
International  Trade  Commission  (ITC) 
preliminarily  determined  that  there  is  a 
reasonable  indication  that  a  regional 
■  industry  in  the  United  States  is 
materially  injiued  or  threatened  with 
material  injury  by  reason  of  imports 
from  Belarus,  China,  Indonesia,  Korea, 
Latvia,  Moldova,  Poland,  and  Ukraine  of 
certain  steel  concrete  reinforcing  bars. 
See  Certain  Steel  Concrete  Reinforcing 
Bars  From  Austria,  Belarus,  China, 
Indonesia,  Japan,  Korea,  Latvia, 
Moldova,  Poland,  Russia,  Ukraine,  and 
Venezuela,  65  FR  51329  (August  23, 
2000).  With  respect  to  subject  imports 
from  Austria,  Russia,  and  Venezuela, 
the  ITC  determined  that  imports  from 
these  coimtries  during  the  period  of 
investigation  (POI)  were  negligible  and, 
therefore,  these  investigations  were 
terminated.  The  ITC  also  determined 
that  there  is  no  reasonable  indication 
that  an  industry  in  the  United  States  is 
materially  injured  or  threatened  with 
material  injury,  by  reason  of  subject 
imports  from  Japan.  Id. 

On  August  18,  2000,  the  Department 
issued  complete  antidumping 
questionnaires  to  all  known  producers/ 
exporters  of  subject  merchandise  in 
Poland  and  Ukraine. ^  In  the  case  of 
Indonesia,  the  complete  antidumping 
questionnaire  was  issued  to  PT  The 
Master  Steel  Manufacturing  Co.^  (Master 
Steel),  and  partial  Section  A 
questionnaires^  were  issued  to  several 


^  Because  the  Department  considers  Ukraine  to  be 
a  non-market  economy,  and  because  the  number  of 
producers/exporters  identified  in  Ukraine  did  not 
appear  to  preclude  an  examination  of  each  exporter 
and  that  exporter's  suppliers,  we  determined  to 
examine  all  exports  to  the  United  States  from 
Ukraine  in  accordance  with  our  general  practice. 
See  Memorandum  to  Holly  A.  Kuga  Re:  Selection  of 
Respondents  (August  25,  2000).  In  the  case  of 
Poland,  a  market  economy,  we  found  that  only  one 
producer  in  Poland  exported  subject  merchandise 
to  the  United  Stales  during  the  POI.  We  therefore 
determined  to  examine  all  exports  from  Poland 
during  the  POI.  in  accordance  with  our  general 
practice.  Id. 

^  Section  A  of  the  questioimaire  requests  general 
information  concerning  a  company's  corporate 
structure  and  business  practices,  the  merchandise 
tmder  investigation  that  it  sells,  and  the  manner  in 
which  it  sells  that  merchandise  in  all  of  its  markets. 
Section  B  requests  a  complete  listing  of  all  home 
market  sales,  or,  if  the  home  market  is  not  viable, 
of  sales  in  the  most  appropriate  third-coimtry 
market  (this  section  is  not  applicable  to  respondents 
in  non-market  economy  (NME)  cases).  Section  C 
requests  a  complete  listing  of  U.S.  sales.  Section  D 
requests  information  on  the  cost  of  production 
(COP)  of  the  foreign  like  product  and  the 
constructed  value  (CV)  of  the  merchandise  under 
investigation.  In  NME  cases.  Section  D  requests 
information  on  factors  of  production.  Section  E 
requests  information  on  further  manufacturing. 

*  The  partial  Section  A  questionnaire  requests 
information  on  the  quantity  and  value  of  home  and 
U.S.  market  sales. 


additional  Indonesian  steel  companies 
in  order  to  gather  adequate  quantity  and 
value  information  to  make  a  respondent 
selection  determination  in  that 
investigation.  For  a  further  discussion  of 
the  respondent  selection  process  for 
Indonesia,  see  the  Indonesia  section, 
below. 

In  the  petition,  filed  on  June  28.  2000. 
the  petitioner  alleged  that  there  is  a 
reasonable  basis  to  believe  or  suspect 
that  critical  circumstances  exist  with 
respect  to  imports  of  rebar  from  Poland. 

On  August  30,  2000,  the  Department 
preliminarily  determined  that  critical 
circumstances  exist  with  respect  to 
exports  of  rebar  from  Poland.  See 
Memorandum  to  Holly  A.  Kuga  Re: 
Preliminary  Affirmative  Determinations 
of  Critical  Circumstances  (August  30, 
2000);  see  also  Preliminary 
Determinations  of  Critical 
Circumstances:  Steel  Concrete 
Reinforcing  Bars  From  the  People's 
Republic  of  China  and  Poland,  65  FR 
54228  (September  7,  2000). 

In  a  letter  filed  on  August  22,  2000, 
the  petitioner  alleged  that  there  is  a 
reasonable  basis  to  believe  or  suspect 
that  critical  circumstances  exist  with 
respect  to  imports  of  rebar  from 
Ukraine.  On  November  27,  2000,  the 
Department  preliminarily  determined 
that  there  is  a  reasonable  basis  to  believe 
or  suspect  that  critical  circumstances 
exist  for  imports  of  rebar  from  Ukraine. 
See  Preliminary  Determinations  of 
Critical  Circumstances:  Steel  Concrete 
Reinforcing  Bars  From  Ukraine  and 
Moldova,  65  FR  70696  (November  27, 
2000). 

On  November  9,  2000.  the  petitioner 
requested  a  postponement  of  the 
preliminary  determinations  in  these 
investigations.  On  November  21.  2000, 
the  Department  published  a  Federal 
Register  notice  postponing  the  deadline 
for  the  preliminary  determinations  until 
January  16.  2001.  See  Notice  of 
Postponement  of  Preliminary 
Antidumping  Duty  Determinations: 
Steel  Concrete  Reinforcing  Bars  from 
Belarus,  Indonesia,  Latvia,  Moldova,  the 
People's  Republic  of  China,  Poland,  the 
Republic  of  Korea  and  Ukraine,  65  FR 
69909  (November  21.  2000). 

Period  of  Investigations 

For  Poland  and  Indonesia,  the  POI  is 
April  1. 1999.  Uirough  March  31.  2000. 
This  period  corresponds  to  the  four 
most  recent  fiscal  quarters  prior  to  the 
month  of  the  filing  of  the  petition  [i.e., 
Jime  2000).  Because  Ukraine  is  a  non- 
market  economy,  the  POI  for  Ukraine 
corresponds  to  the  two  most  recent 
fiscal  quarters  prior  to  the  month  of  the 
filing  of  the  petition;  namely.  October  1. 
1999  through  March  31.  2000. 
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Scope  of  Investigations 

For  purposes  of  these  investigations, 
the  product  covered  is  all  rebar  sold  in 
straight  lengths,  currently  classifiable  in 
the  Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  under  item 
niunber  7214.20.00  or  any  other  tariff 
item  number.  Specifically  excluded  are 
plain  roimds  (i.e.,  non-deformed  or 
smooth  bars)  and  rebar  that  has  been 
further  processed  through  bending  or 
coating.  HTSUS  subheadings  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Facts  Available 

1.  Application  of  Facts  Available 

Section  776(a)(2)  of  the  Act  provides 
that,  if  an  interested  party  (A)  withholds 
information  requested  by  the 
Department,  (B)  fails  to  provide  such 
information  by  the  deadline,  or  in  the 
form  or  manner  requested,  (C) 
significantly  impedes  a  proceeding,  or 
(D)  provides  information  that  cannot  be 
verified,  the  Department  shall  use, 
subject  to  sections  782(d)  and  (e)  of  the 
Act,  facts  otherwise  available  in 
reaching  the  applicable  determination. 
Pursuant  to  section  782(e)  of  the  Act, 
the  Department  shall  not  decline  to 
consider  submitted  information  if  all  of 
the  following  requirements  are  met:  (1) 
The  information  is  submitted  by  the 
established  deadline;  (2)  the  information 
can  be  verified;  (3)  the  information  is 
not  so  incomplete  that  it  cannot  serve  as 
a  reliable  basis  for  reaching  the 
applicable  determination;  (4)  the 
interested  party  has  demonstrated  that  it 
acted  to  the  best  of  its  ability;  and  (5) 
the  information  can  be  used  without 
imdue  difficulties. 

In  selecting  from  among  the  facts 
otherwise  available,  section  776(b)  of 
the  Act  authorizes  the  Department  to 
use  an  adverse  inference,  if  the 
Department  finds  that  an  interested 
party  failed  to  cooperate  by  not  acting 
to  the  best  of  its  ability  to  comply  with 
the  request  for  information.  See,  e.g., 
Certain  Welded  Carbon  Steel  Pipes  and 
Tubes  From  Thailand:  Final  Results  of 
Antidumping  Duty  Administrative 
Review.  62  FR  53808,  53819-20 
(October  16, 1997).  Finally,  section 
776(b)  of  the  Act  states  that  an  adverse 
inference  may  include  reliance  on 
information  derived  from  the  petition. 
See  also  Statement  of  Administrative 
Action  (SAA)  accompanying  the  URAA, 
H.R.  Rep.  No.  103-316  at  870  (1994). 

Poland 

In  accordance  with  section  776(a)(2), 
776(b),  and  782(d)  and  (e)  of  the  Act,  for 
the  reasons  explained  below,  we 


preliminarily  determine  that  the  use  of 
total  adverse  facts  available  is  warranted 
with  respect  to  Huta  Ostrowiec  S.A.  and 
Stalexport  (collectively,  Stalexport). 

On  August  18,  2000,  the  Department 
issued  an  antidumping  questionnaire  to 
Stalexport.  On  October  6,  2000,  we 
received  a  section  A  questionnaire 
response  from  Stalexport,  and  on 
October  10,  2000,  we  received  the 
responses  to  sections  B  through  D  of  our 
questionnaire.  We  reviewed  these  initial 
responses  and  found  that  a  substantial 
portion  of  the  sales  in  Stalexport's  home 
market  sales  listing  were  sales  to  an 
affiliated  reseller,  rather  than  the  resales 
to  the  first  unaffiliated  customer.  This 
resulted  not  only  in  an  incomplete  and 
luu^liable  home  market  sales  listing,  but 
also  in  an  inaccurate  total  quantity  and 
value  for  Stalexport's  POI  sales.  In  order 
to  address  this  and  other  deficiencies, 
we  issued  a  supplemental  section  A 
questionnaire  on  October  6,  2000.  The 
response  was  initially  due  on  October 
20,  2000.  However,  Stalexport  never 
retrieved  the  supplemental 
questionnaire  from  our  courier  office. 
Therefore,  we  re-issued  the 
supplemental  section  A  questionnaire 
on  October  25,  2000,  along  with 
supplemental  section  B  and  section  C 
questionnaires.  This  gave  Stalexport  an 
additional  eighteen  days  to  complete  its 
response  to  section  A,  i.e.,  imtil 
November  7,  2000,  and  imtil  November 
13,  2000,  to  respond  to  supplemental 
section  B  and  section  C  questionnaires. 
We  also  issued  a  supplemental  section 
D  questionnaire  on  October  27,  2000, 
with  a  response  due  date  of  November 
9,  2000. 

Although  we  provided  Stalexport 
with  additional  time  to  complete  the 
supplemental  section  A  questionnaire, 
the  company  did  not  submit  a  response. 
Stalexport  also  did  not  respond  to  the 
section  B,  C  or  D  supplementals  by  the 
respective  due  dates,  nor  did  the 
company  request  that  the  Department 
grant  any  extension  of  the  deadline  to 
respond.  On  November  9,  2000,  we 
phoned  counsel  for  Stalexport  to  inquire 
as  to  whether  the  respondent  was  aware 
that  the  deadlines  for  responding  to  the 
supplemental  questionnaire  responses 
had  passed.  Counsel  for  Stalexport 
indicated  that  he  was  indeed  aware  that 
the  deadline  had  passed,  and  offered  no 
explanation  for  Stalexport's  failure  to 
meet  the  response  deadline.  See 
Memomndum  to  the  File  from  Charles 
Riggle.  dated  November  13,  2000. 

As  described  above,  Stalexport  failed 
to  provide,  within  the  applicable 
deadlines,  its  responses  to  the 
Department's  supplemental 
questionnaires.  Despite  the 
Department's  repeated  attempts, 


pursuant  to  section  782(d)  of  the  Act,  to 
obtain,  inter  alia,  Stalexport's 
unreported  sales  by  its  affiliated 
resellers,  Stalexport  failed  to  respond.  In 
addition,  without  the  supplemental 
questionnaire  responses,  we  are  unable 
to  determine  the  extent  of  imreported 
home  market  sales,  whether  Stalexport 
provided  the  appropriate  date  of  sale  for 
the  sales  that  it  did  report,  and  whether 
Stalexport's  home  market  and  U.S.  sales 
are  reported  on  an  equivalent  weight 
basis  for  comparison  purposes.  As  a 
result,  we  do  not  have  a  reliable  home 
market  listing  to  use  for  comparison 
purposes  in  accordance  with  our  general 
practice,  nor  are  we  able  to  confirm  the 
appropriate  date  of  sale  for  any  of  the 
submitted  sales. 

We  further  find  that  the  application  of 
section  782(e)  of  the  Act,  we  are  unable 
to  use  the  company-specific  information 
contained  in  the  responses  we  did 
receive,  given  that  the  deadline  for 
submitting  the  necessary  information 
has  passed,  and  the  responses  ciurently 
on  the  record  are  so  incomplete  that 
they  cannot  serve  as  a  reliable  basis  for 
reaching  the  applicable  determination. 
See  sections  782(e)(1),  (3)  and  (4)  of  the 
Act.  We  further  note  that  Stalexport  did 
not  notify  the  Department  that  it  would 
be  unable  to  submit  the  requested 
information,  nor  did  it  provide  any 
explanation  or  propose  an  alternate 
form  of  submitting  the  required  data, 
pursuant  to  section  782(c)(1)  of  the  Act. 
Because  the  information  that  Stalexport 
failed  to  report  is  critical  for  purposes 
of  the  preliminary  dumping 
calculations,  the  Department  must  resort 
to  facts  otherwise  available  in  reaching 
its  preliminary  determination,  pursuant 
to  section  776(a)(2)(A),  (B)  and  (C). 

We  also  find  ihat  the  application  of  an 
adverse  inference  in  this  case  is 
appropriate,  pursuant  to  section  776(b) 
of  the  Act.  As  discussed  above, 
Stalexport  failed  to  provide  the  critical 
data  pertaining  to  the  company's 
affiliated  party  transactions  and  date  of 
sale,  despite  the  Department's  clear 
directions  in  both  the  original  and 
supplemental  questionnaires  and 
niunerous  conversations  with  the 
company's  counsel.  Furthermore, 
Stalexport  made  no  effort  to  provide  any 
explanation  or  propose  an  alternate 
form  of  submitting  the  required  data. 
For  these  reasons,  we  find  that 
Stalexport  did  not  act  to  the  best  of  its 
ability  in  responding  to  the 
Department's  request  for  information, 
and  that,  consequently,  an  adverse 
inference  is  warranted  under  section 
776(b)  of  the  Act.  See,  e.g..  Notice  of  ' 
Final  Detennination  of  Sales  at  Less 
than  Fair  Value:  Circular  Seamless 
Stainless  Steel  Hollow  Products  from 
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Japan,  65FR42985  (July  12,  2000)  (the 
Department  applied  total  adverse  facts 
available  where  respondent  failed  to 
respond  to  the  antidumping 
questionnaires). 

Indonesia 

j  In  accordance  with  section  776  of  the 
Act,  for  the  reasons  explained  below,  we 
preliminarily  determine  that  the  use  of 
total  adverse  facts  available  is  warranted 
with  respect  to  Indonesia.  The 
Department  issued  partial  section  A 
antidiunping  duty  questionnaires 
(partial  A  questionnaires)  to  the 
following  thirteen  respondents  on 
August  18  and  August  23.  2000:  PT 
Gunung  Gahapi  Sakti  (Sakti),  PT  Jakarta 
Kyoei  Steel  Works  Ltd.  (Jakarta  Steel 
Group)  (Kyoei),  PT  The  Master  Steel 
Manufacturing  Co.,  (Master  Steel),  PT 
Hanil  Jaya  Metal  Works  (Hanil),  PT 
Bhirma  Steel  (Bhirma),  PT  Inter  Worid 
Steel  Mills  Indonesia  (Inter  World), 
Jakarta  Steel  Megah  Utama  (Jakarta  Steel 
Group)  (Megah  Utama),  PT  Jakarta  Steel 
Perdana  Industri  (Jakarta  Steel  Group) 
(Perdana),  Krakatau  Wajatama 
(Krakatau),  PT  Jakarta  Cakra  Tunggal 
(Timggal),  PT  Pulogadung  Steel 
(Pulogadimg),  PT  Gunung  Gahapi 
Bahara  (Gahapi),  and  PT  Gunung 
Garuda  (Ganida).  On  August  18,  2000, 
the  Department  issued  a  partial  section 
A  questionnaire  to  the  Association  of 
Indonesian  Steel  Billet  and  Concrete 
Producers  and  requested  that  it  forward 
the  questionnaire  to  any  other  known 
producers/exporters  of  rebar.  The 
Department  established  August  28, 
2000,  as  the  deadline  for  responding  to 
the  partial  section  A  questionnaires. 

By  the  August  28,  2000,  deadline,  the 
Department  had  received  responses 
from  the  following  six  companies: 
Kyoei,  Inter  World,  Megah  Utama, 
Gahapi,  Garuda  and  Master  Steel.  Of  the 
six  timely  responding  companies, 
Master  Steel  was  the  only  company  to 
report  exports  of  rebar  to  the  United 
States  during  the  POI.  We  conducted  a 
Customs  data  query  and  confirmed  the 
no  shipments  claims  made  by  the 
ramaining  five  companies  listed  above. 

On  August  30,  2000,  the  Department 
issued  a  complete  antidumping 
questionnaire  to  Master  Steel.  In 
addition,  on  August  30,  2000,  the 
Department  received  a  no  shipment 
response  from  Tunggal. 

On  September  4,  2000,  Pulogadung 
mailed  a  no  shipment  response  to  the 
Department.  However,  the  response  did 
not  reach  the  appropriate  Department 
officials  imtil  September  7,  2000.  On 
September  11,  2000,  Hanil  sent  a  no 
shipment  response  to  the  Department. 
Therefore,  as  discussed  below,  the 
Department  sent  Pulogadung  and  Hanil 


two  FA  letters,  the  first  addressing  no 
response  and  the  second  addressing  late 
response. 

On  September  6,  2000,  the 
Department  notified  the  following  five 
companies  that  their  "no  shipment" 
responses  were  subject  to  verification 
and  that,  if  shipments  were  ultimately 
discovered,  the  Department  may  have  to 
rely  upon  facts  available  in  making  its 
determinations  in  this  proceeding: 
Kyoei,  Inter  World,  Megah  Utama, 
Gahapi,  and  Garuda.  In  addition,  on 
September  6,  2000,  the  Department 
notified  the  following  six  non- 
responsive  companies  that  the 
Department  had  not  received  their 
partial  section  A  questionnaire 
responses  and  that,  as  a  result,  the 
Department  would  have  to  rely  upon  FA 
ia  making  its  determinations  in  this 
proceeding:  Sakti,  Bhirma,  Krakatau, 
Perdana,  Hanil,  and  Pulogadimg. 

On  September  13,  2000,  the 
Department  notified  Tunggal, 
Pulogadung  and  Hanil,  that  the 
Department  had  not  received  their 
partial  A  responses  by  the  August  28, 
2000,  deadline  and  that,  as  a  result,  the 
Department  would  have  to  rely  upon  FA 
in  making  its  determinations  in  this 
proceeding. 

In  October  2000,  Master  Steel 
submitted  its  sections  A,  B,  C,  and  D 
questionnaire  responses.  In  the  initial 
response  to  our  antidumping 
questionnaire,  we  found  that  substantial 
information  in  the  questionnaire 
remained  unanswered.  Master  Steel 
failed  to  provide:  (1)  The  transfer  price, 
cost  of  production  or  market  price  of  the 
major  input  received  from  its  affiliate, 
(2)  product-specific  costs,  (3)  the 
quantity  of  each  control  number 
produced  during  the  POI,  (4)  POI 
specific  costs,  (5)  costs  on  the  same 
weight  and  currency  basis  as  home 
market  sales,  (6)  worksheets  showing  its 
calculation  of  the  general  and 
administrative  expense  ratio  and  the 
financial  expense  ratio,  (7)  an 
explanation  concerning  affiliation 
issues,  (8)  accurate  control  numbers 
(CONNUMs),  (9)  an  explanation  of  zero 
values  for  certain  selling  expenses,  (10) 
clarification  concerning  the 
appropriateness  of  the  reported  U.S. 
sales  date,  (11)  home  market  (HM) 
shipment  dates,  (12)  accurate  HM 
payment  dates,  (13)  an  explanation  and 
reconciliation  of  HM  and  U.S.  imputed 
credit  expenses,  (14)  an  explanation  of 
missing  product  specifications,  (15) 
clarification  concerning  U.S.  inland 
freight,  and  (16)  an  explanation  of  its 
reported  packing  expenses.  See  October 
23,  2000,  and  November  2,  2000, 
supplemental  questionnaires. 


Master  Steel's  feilure  to  provide  this 
information  resulted  in  an  incomplete 
and  unreliable  cost  response  and  home 
market  and  U.S.  sales  listings,  and  an 
inaccurate  total  quantity  and  value  for 
Master  Steel's  POI  sales.  In  order  to 
address  these  and  other  deficiencies,  we 
issued  supplemental  questionnaires  on 
October  23,  and  November  2,  2000,  as 
noted  above.  On  November  7,  2000, 
Master  Steel  submitted  a  timely 
response  to  the  Department's  October 
23,  2000,  section  A  supplemental 
questionnaire.  On  November  9,  2000, 
via  email,  Master  Steel  requested  an 
eighteen  day  extension  of  time  for  filing 
its  response  to  the  Department's 
November  2,  2000,  supplemental 
questionnaire  (supplemental 
questionnaire).  On  November  14,  2000, 
in  response  to  Master  Steel's  November 
9,  2000,  extension  request,  and  after 
receiving  several  improperly  submitted 
submissions  [i.e.  submissions  that  were 
presented  via  facsimile  and  email),  the 
Department  sent  Master  Steel  a  letter 
granting  it  an  extension  until  November 
20,  2000.  In  addition,  the  letter  once " 
again  reiterated  the  Department's 
requirement  that  all  documents 
submitted  to  the  Department  must  be 
properly  filed  and  served  on  all 
interested  parties,  in  accordance  with  19 
CFR  351.103  (b)  and  19  CFR  351.303. 
The  Department  informed  Master  Steel 
that  it  would  no  longer  accept 
submissions  that  were  not  officially 
submitted  to  and  stamped  by  the  Central 
Records  Unit  (CRU)  with  the  date  and 
time  of  receipt.  See  Letter  from  the 
Department  of  Commerce  (November 
14,  2000).  The  November  14,  2000, 
letter,  as  well  as  the  Department's 
previous  letters,  also  advised  Master 
Steel  of  the  potential  repercussions  (i.e., 
rejection  of  responses,  use  of  FA)  that 
could  occiur  from  its  failure  to  abide  by 
the  Department's  filing  requirements. 

On  November  17,  2000,  Master  Steel, 
via  facsimile,  requested  yet  another 
extension  of  time  to  file  its 
supplemental  questionnaire  response. 
Although  this  extension  request  was 
improperly  submitted,  the  Department 
decided  to  grant  it  until  November  27, 
2000,  in  case  Master  Steel  had  not 
received  the  Department's  November  14. 
2000,  letter  prior  to  sending  its 
November  17,  2000,  facsimile  requesting 
an  extension. 

On  November  23,  2000,  Master  Steel, 
via  fecsimile,  requested  another 
extension  of  time  to  file  its  response  to 
the  Department's  November  2,  2000, 
supplemental  questionnaire.  On 
November  30,  2000,  the  Department 
granted  Master  Steel  an  extension  until 
December  1.  2000,  to  file  its  response. 
In  addition,  the  November  30,  2000, 
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letter  noted  the  improper  submission  of 
Master  Steel's  most  recent  extension 
request  and  stated  that  this  extension 
would  be  the  last  extension  granted  for 
Master  Steel  to  respond  to  the 
Department's  supplemental 
questionnaire.  The  Department 
explained  that  it  was  not  in  a  position 
to  grant  any  further  extensions  to  Master 
Steel  because  of  the  impending  deadline 
for  publication  of  the  preliminary 
determination,  the  fact  that  there  would 
not  be  sufficient  time  to  analyze  the 
Master  Steel  responses,  and  the 
inadequate  time  to  issue  supplemental 
questionnaires  regarding  any 
information  that  Master  Steel  would 
have  submitted. 

However,  despite  the  Department's 
explanation  of  the  proper  filing 
requirements  in  its  previous  extension 
letters,  on  December  5,  2000,  Master 
Steel  submitted  an  untimely  response  to 
sections  B,  C,  and  D  of  the  Department's 
supplemental  questionnaire. 

m  accordance  with  section  776(a)  of 
the  Act,  we  have  determined  that  the 
use  of  adverse  FA  is  warranted  for  Sakti, 
Bhirma,  Krakatau,  Perdana,  Hanil, 
Pulogadung,  Tunggal  and  Master  Steel. 
Sakti,  Bhirma,  Krakatau,  and  Perdana 
failed  to  respond  to  the  Department's 
partial  A  questionnaire.  Hanil, 
Pulogadimg  and  Tunggal  failed  to 
respond  to  the  Department's  partial 
section  A  questionnaire  by  the 
applicable  deadline.  Because  these 
respondents  failed  to  provide  the 
requested  quantity  and  value 
information  by  the  applicable  deadline, 
the  Department  must  use  FA,  in 
accordance  with  section  776(a)  of  the 
Act.  The  Department  has  also 
determined  that  because  these 
companies  either  failed  to  respond  to 
the  partial  section  A  questionnaire,  or 
failed  to  respond  in  a  timely  manner  to 
the  partial  section  A  questionnaire,  they 
did  not  act  to  the  best  of  their  ability  to 
comply  with  the  Department's  request 
for  information.  Without  completed 
questionnaire  responses,  the 
Department  lacks  critical  information 
that  is  necessary  to  the  dumping 
calculation  and  cannot  determine  an 
accurate  diunping  margin.  Therefore,  in 
accordance  with  section  776(b)  of  the 
Act,  the  Department  has  used  an 
adverse  inference  in  determining  a 
margin  for  these  companies. 

With  respect  to  Master  Steel,  Master 
Steel  failed  to  provide,  within  the 
applicable  deadlines,  its  responses  to 
the  Department's  supplemental 
questionnaires.  See  Memorandum 
Regarding  the  Application  of  Adverse 
Facts  Available  to  Master  Steel,  dated, 
January  16,  2001  {Master  Steel  FA 
Memo).  Despite  the  Department's 


repeated  attempts,  pursuant  to  section 
782(d)  of  the  Act,  to  obtain  the  missing 
information.  Master  Steel  failed  to 
respond  in  a  timely  manner.  As  a  result, 
we  do  not  have  a  reliable  home  market 
or  U.S.  sales  listing  to  use  for 
comparison  piuposes  in  accordance 
with  our  practice.  In  addition,  we  also 
question  whether  Master  Steel  provided 
the  appropriate  date  of  sale  for  its 
reported  U.S.  sales.  Moreover,  Master 
Steel  submitted  an  incomplete  cost 
response,  with  deficiencies  concerning 
such  issues  as  product  specific  costs, 
costs  for  major  inputs  received  fi-om 
affiUated  parties,  and  the  quantity  of 
specific  CONNUMs  produced  during 
the  POL  See  Master  Steel  FA  Memo. 
Master  Steel  did  not  notify  the 
Department  that  it  would  be  imable  to 
submit  the  requested  information,  nor 
did  it  provide  any  explanation  or 
propose  an  alternate  form  of  submitting 
the  required  data,  piu'suant  to  section 
782(c)(1)  of  the  Act.  See  Master  Steel  FA 
Memo. 

We  are  unable,  under  the  application 
of  section  782(e),  to  use  the  company- 
specific  information  contained  in  the 
responses  we  did  receive  from  Master 
Steel,  given  that  the  deadline  for 
submitting  the  supplemental 
questionnaire  responses  has  passed,  and 
the  responses  ciurently  on  record  are  so 
incomplete  that  they  cannot  serve  as  a 
reliable  basis  for  reaching  the  applicable 
determination.  See  Master  Steel  FA 
Memo. 

Because  the  information  that  Master 
Steel  failed  to  report  is  critical  for 
purposes  of  the  preliminary  dumping 
calculations,  the  Department  must  resort 
to  facts  otherwise  available  in  reaching 
its  preliminary  determination,  pursuant 
to  sections  776(a)(2)(A),  (B),  and  (C)  of 
the  Act. 

We  also  find  that  the  application  of  an 
adverse  inference  in  this  case  is 
appropriate.  Master  Steel  foiled  to 
provide  critical  data  regarding  COP, 
affiliations,  accurate  control  numbers, 
explanation  of  zero  values  for  certain 
selling  expenses,  HM  shipment  dates, 
acciu^te  HM  payment  dates,  and  inter 
alia  clarification  regarding  its  choice  for 
date  of  sale.  Moreover,  despite  the 
Department's  directions  in  the 
questionnaires  and  the  numerous 
extensions  granted.  Master  Steel  made 
no  effort  to  provide  any  explanation  or 
propose  an  alternate  form  of  submitting 
the  data.  See  Master  Steel  FA  Memo.  For 
these  reasons,  we  find  that  Master  Steel 
did  not  act  to  the  best  of  its  ability  in 
responding  to  the  Department's  requests 
for  information,  see,  e.g..  Circular 
Stainless  Steel  Hollow  Products,  and 
that,  consequently,  an  adverse  inference 


is  warranted  under  section  776(b)  of  the 
Act.  See  Master  Steel  FA  Memo. 

Ukraine 

In  accordance  with  sections  776(a) 
and  (b)  of  the  Act,  for  the  reasons 
explained  below,  we  preliminarily 
determine  that  the  use  of  total  adverse 
facts  available  is  warranted  with  respect 
to  Krovoi  Rog  State  Mining  and  Metal 
Works  (Krivorozhstal).  On  August  18, 
2000,  the  Department  issued  a 
nonmarket  economy  questionnaire  to 
the  Embassy  of  Ukraine  in  Washington, 
EKD  and,  concurrently,  to  the  five  knov«m 
Ukrainian  producers  of  rebar. 
Questionnaires  were  sent,  specifically, 
to  Dneprovsky  Iron  and  Steel  Works 
(Dneprovsky),  Makeevsky  Iron  and  Steel 
Works,  Kramatorsk  Iron  and  Steel 
Works,  Yenakievsky  Iron  and  Steel 
Works,  and  Krivorozhstal.  By  the 
extended  September  22,  2000,  deadline 
for  responding  to  the  Department's 
section  A  questionnaire,  we  received 
responses  from  Dneprovsky  and 
Krivorozhstal.  Dneprovsky  stated  that 
the  company  does  not  export  rebar  to 
the  United  States.  The  Department 
received  quantity  and  value  data  from 
Krivorozhstal  and  selected 
Krivorozhstal  as  the  sole  mandatory 
respondent  in  the  Ukraine  case. 
Krivorozhstal,  over  the  course  of  this 
proceeding,  has  not  provided  the 
Department  with  complete, 
documented,  product-specific  factors  of 
production  information.  Accordingly, 
we  are  relying  on  the  facts  otherwise 
available  for  purposes  of  the 
preliminary  determination. 

The  questionnaire  sent  to 
Krivorozhstal  on  August  18,  2000, 
described  in  detail  how  respondents 
should  report  foctors  of  production  data 
for  intermediate  products  produced  by 
separate  production  processes.  On 
October  10,  2000,  Krivorozhstal 
submitted  a  section  D  questionnaire 
response  with  incomplete  factors  of 
production  data.  On  October  26, 
pursuant  to  section  782(d)  of  the  Act, 
the  Department  issued  a  supplemental 
questionnaire  and  reminded 
Krivorozhstal  of  its  obligation  to  provide 
complete  factors  of  production  data.  On 
November  9,  2000,  Krivorozhstal 
responded  to  the  Department's 
supplemental  questionnaire  and,  again, 
failed  to  provide  complete  factors  of 
production  information.  Krivorozhstal's 
November  9,  2000,  response,  while 
providing  some  additional  data,  did  not 
properly  document  and  support  with 
narrative  explanation  these  additional 
factors  of  production  data,  again  did  not 
provide  the  Department  with  product- 
specific  factors  of  production  and, 
finally,  did  not  propose  an  appropriate 
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alternative  methodology  for  deriving 
product-specific  factors  of  production. 
See  Decision  Memorandum  to  Troy 
Cribb  Regarding  the  Use  of  Facts 
Available  for  the  Antidumping 
Investigation  of  Steel  Concrete 
Reinforcing  Bars  from  Ukraine  (Ukraine 
FA  Memo)  (January  16,  2001)  for  further 
detail  regarding  the  inadequacy  of 
Krivorozhstal's  submitted  data. 

Because  Krivorozhstal  has  refused  to 
provide  the  Department  with  a  full 
accounting  of  its  factors  of  production, 
the  Department  must  use  facts  available 
under  sections  776(a)(2)(A)  of  the  Act, 
and  (B)  of  the  Act.  In  addition,  we 
consider  that  Krivorozhstal  has  not 
acted  to  the  best  of  its  ability  to  provide 
complete  factors  of  production 
information,  since,  as  explained  above, 
Krivorozhstal  has  failed  to  provide  basic 
information  readily  at  its  disposal. 

2.  Selection  and  Corroboration  of  Facts 
Available 

I  Section  776(b)  of  the  Act  states  that  an 
adverse  inference  may  include  reliance 
on  information  derived  from  the 
petition.  See  also  SAA  at  829-831. 
Section  776(c)  of  the  Act  provides  that, 
when  the  Department  relies  on 
secondary  information  (such  as  the 
petition)  in  using  the  facts  otherwise 
available,  it  must,  to  the  extent 
practicable,  corroborate  that  information 
from  independent  sources  that  are 
reasonably  at  its  disposal. 

The  SAA  clarifies  that  "corroborate" 
means  that  the  Department  will  satisfy 
itself  that  the  secondary  information  to 
be  used  has  probative  value  [see  SAA  at 
870).  The  SAA  also  states  that 
independent  sources  used  to  corroborate 
such  evidence  may  include,  for 
example,  published  price  lists,  official 
import  statistics  and  customs  data,  and 
information  obtained  from  interested 
parties  during  the  particular 

I"  jvestigation  (see  SAA  at  870). 
lln  order  to  determine  the  probative 
alue  of  the  margins  in  the  petitions  for 
use  as  adverse  facts  available  for 
purposes  of  this  determination,  we 
examined  evidence  supporting  the 
calculations  in  the  petitions.  In 
accordance  vdth  section  776(c)  of  the 
Act,  to  the  extent  practicable,  we 
eocamined  the  key  elements  of  the  (EP) 
and  normal  value  (NV)  calculations  on 
which  the  margins  in  the  petitions  were 
based.  Our  review  of  the  EP  and  NV 
calculations  indicated  that  the 
information  in  the  petitions  has 
probative  value,  as  certain  information 
included  in  the  margin  calculations  in 
the  petitions  is  from  public  sources 
concurrent,  for  the  most  part,  with  the 
relevant  POI.  For  purposes  of  the 
preliminary  determination,  we 


attempted  to  further  corroborate  the 
information  in  the  petition.  We  re- 
examined the  EP  and  NV  data  which 
formed  the  basis  for  the  highest  margin 
in  the  petition  in  light  of  information 
obtained  during  the  investigation  and, 
to  the  extent  practicable,  found  that  it 
has  probative  value  [see  the  January  16, 
2001,  memoranda  to  the  file  regarding 
Application  of  Facts  Available  for  Huta 
Ostroweic,  S.A.  and  Stalexport,  S.A.; 
Master  Steel  FA  Memo;  Corroboration  of 
the  Petition  Data  for  Indonesia  at 
section  C;  and  Ukraine  FA  Memo  on  file 
in  the  Central  Records  Unit,  Room  B- 
099,  of  the  Main  Commerce  Department 
building). 

Accordingly,  in  selecting  adverse  facts 
available  with  respect  to  Stalexport,  the 
Department  determined  to  apply  a 
constructed  value  margin  rate  of  52.07 
percent,  the  highest  margin  alleged  for 
Poland  in  the  petitioner's  July  10,  2000, 
addendum  to  the  petition.  For 
Indonesia,  as  FA  for  Sakti,  Bhirma, 
Krakatau,  Perdana,  Hanil,  Pulogadung 
and  Master  Steel,  the  Department 
applied  a  constructed  value  margin  rate 
of  71.01  percent,  the  highest  margin 
alleged  for  Indonesia  in  the  petitioner's 
July  10,  2000,  addendum  to  the  petition. 
For  Ukraine,  inasmuch  as  we  have  been 
imable  to  rely  on  Krivorozhstal's 
questionnaire  responses,  we  have  not 
determined  whether  Krivorozhstal 
warrants  a  separate  rate.  We  have 
assigned  to  all  exports  of  subject  rebar 
from  the  Ukraine  a  coimtry-wide  rate  of 
41.69  percent,  the  single  margin  alleged 
in  the  petitioner's  July  10,  2000, 
addendum  to  the  petition. 

Separate  Rates — Ukraine.  It  is  the 
Department's  policy  to  assign  all 
exporters  of  merchandise  subject  to 
investigation  in  a  NME  country  a  single 
rate,  luiless  an  exporter  can  demonstrate 
that  it  is  sufficiently  independent  from 
government  control  so  as  to  be  entitled 
to  a  separate  rate.  In  the  case  involving 
Ukraine,  the  single  respondent 
company,  Krivorozhstal,  has  claimed  to 
be  sufficiently  independent  to  warrant  a 
separate  rate.  However,  since,  as 
explained  above,  Krivorozhstal  has 
impeded  the  Department's  investigation, 
we  have  not  made  a  determination  as  to 
whether  Krivorozhstal  merits  a  separate 
rate,  and  are  assigning  a  single  country- 
wide rate  for  all  exporters  of  subject 
merchandise  horn  Ukraine.  ^ 


'  We  note  that,  inasmuch  as  the  petition  contains 
only  a  single  margin,  the  same  rate  would  apply  to 
Krivorozhstal  and  all  other  exporters  of  subject 
merchandise  from  Ukraine,  even  if  Krivorozhstal 
had  been  assigned  a  separate  rate.  In  the  event  that 
the  Department  is  able  to  base  its  final 
determination  on  the  data  submitted  by 
Krivorozhstal  rather  than  on  the  facts  otherwise 
available,  the  Department  will  determine  whether 
Krivorozhstal  merits  a  separate  rate. 


All  Others — Poland  and  Indonesia. 
Section  735(c)(5)(B)  of  the  Act  provides 
that,  where  the  estimated  weighted- 
average  dumping  margins  established 
for  all  exporters  and  producers 
individually  investigated  are  zero  or  de 
minimis  margins,  or  are  determined 
entirely  under  section  776  of  the  Act, 
the  Department  may  use  any  reasonable 
method  to  establish  the  estimated  "all 
others"  rate  for  exporters  and  producers 
not  individually  investigated.  This 
provision  contemplates  that  we  weight- 
average  margins  other  than  facts 
available  margins  to  establish  the  "all 
others"  rate.  Where  the  data  do  not 
permit  weight-averaging  such  rates,  the 
SAA,  at  873,  provides  that  we  may  use 
other  reasonable  methods.  With  respect 
to  Poland  and  Indonesia,  because  there 
is  no  other  information  on  the  record  on 
which  to  base  an  "all  others"  rate, 
consistent  with  the  Department's 
practice,  we  have  based  the  "all  others" 
rate  on  the  simple  average  of  the  rates 
provided  by  the  petitioner.  See,  e.g.. 
Notice  of  Final  Determinations  of  Sales 
at  Less  Than  Fair  Value:  Certain  Cold- 
Rolled  Flat-Rolled  Carbon-Quality  Steel 
Products  From  Argentina,  Japan  and 
Thailand,  65  FR  5520,  5528  (February  4, 
2000). 

Final  Critical  Circumstances 
Determinations 

We  will  make  a  final  determination 
concerning  critical  circumstances  for 
Poland  and  Ukraine  when  we  make  our 
final  determination  regarding  sales  at 
LTFV  in  this  investigation,  which  will 
be  no  later  than  75  days  after  the 
publication  of  this  notice  in  the  Federal 
Register. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act,  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  rebar  from  Indonesia 
that  are  entered,  or  withdrawn  from 
warehouse,  for  consmnption  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register.  In  the  case  of 
Poland  and  Ukraine,  because  of  our 
preliminary  affirmative  critical 
circiunstances  findings  in  these  cases, 
and  in  accordance  with  section  733(e)  of 
the  Act,  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  rebar  from  Poland  and 
Ukraine  that  are  entered,  or  withdrawn 
from  warehouse,  for  consiunption  on  or 
after  the  date  which  is  90  days  prior  to 
the  date  of  publication  of  this  notice  in 
the  Federal  Register.  For  Poland, 
Indonesia  and  Ukraine,  we  are  also 
instructing  the  Customs  Service  to 
require  a  cash  deposit  or  the  posting  of 
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a  bond  equal  to  the  dumping  margin,  as 
indicated  in  the  chart  below. 

These  instructions  suspending 
liquidation  will  remain  in  effect  imtil 
further  notice. 


Manufacturer/exporter 

Margin 
(percent) 

Poland: 
Huta  Ostrowiec  S.A. 
("StalexDOft") 

52.07 

All  Others     

47.13 

Indonesia: 

SaKti  

Bhirma 

Krakatau 

Perdana 

Hani!  

Pulogadung 

Tunggal  

Master  Steel 

71.01 
71.01 
71.01 
71.01 
71.01 
71.01 
71.01 
71.01 

All  OttTOfs  

60.46 

Ukraine: 
Ukraine-Wide  Rate 

41.69 

Disclosure 

The  Department  will  disclose 
calculations  performed  within  five  days 
of  the  date  of  publication  of  this  notice 
to  the  parties  of  the  proceedings  in  these 
investigations  in  accordance  with  19 
CFR  351.224(b). 

rrC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  FTC  of  our 
determinations.  If  our  final  antidumping 
determinations  are  affirmative,  the  FTC 
will  determine  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to,  the  U.S.  industry. 
The  deadline  for  that  ITC  determination 
would  be  the  later  of  120  days  after  the 
date  of  these  preliminary 
determinations  or  45  days  after  the  date 
of  our  final  determinations. 

Public  Comment 

For  the  investigations  of  steel  concrete 
reinforcing  bars  from  Poland,  Indonesia, 
and  Ukraine,  case  briefs  must  be 
submitted  no  later  than  35  days  after  the 
publication  of  this  notice  in  the  Federal 
Register.  Rebuttal  briefs  must  be  filed 
within  five  business  days  after  the 
deadline  for  submission  of  case  briefs.  A 
list  of  authorities  used,  a  table  of 
contents,  and  an  executive  summary  of 
issues  should  accompany  any  briefe 
submitted  to  the  Department.  Executive 
summaries  should  be  limited  to  five 
pages  total,  including  footnotes.  Public 
versions  of  all  comments  and  rebuttals 
shoiild  be  provided  to  the  Department 
and  made  available  on  diskette.  Section 
774  of  the  Act  provides  that  the 
Department  will  hold  a  hearing  to  afford 
interested  parties  an  opportunity  to 
comment  on  argimients  raised  in  case  or 


rebuttal  briefe,  provided  that  such  a 
hearing  is  requested  by  any  interested 
party.  If  a  request  for  a  hearing  is  made 
in  an  investigation,  the  hearing  will 
tentatively  be  held  two  days  after  the 
deadline  for  submission  of  the  rebuttal 
briefs,  at  the  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230.  ]n 
the  event  that  the  Department  receives 
requests  for  hearings  from  parties  to 
several  rebar  cases,  the  Department  may 
schedule  a  single  hearing  to  encompass 
all  those  cases.  Parties  should  confirm 
by  telephone  the  time,  date,  and  place 
of  the  hearing  48  hours  before  the 
scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  within  30  days  of  the 
publication  of  this  notice.  Requests 
should  specify  the  number  of 
participants  and  provide  a  list  of  the 
issues  to  be  discussed.  Oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs.  If  these 
investigations  proceed  normally,  we 
will  make  our  final  determinations  in 
the  investigations  of  steel  concrete 
reinforcing  bars  from  Poland,  Indonesia 
and  Ukraine  no  later  than  75  days  after 
the  date  of  this  preliminary 
determination. 

This  determination  is  issued  and 
published  pursuant  to  sections  733(f) 
and  777(i)(l)  of  the  Act. 

Dated:  January  16,  2001. 
Troy  H.  Cribb, 

Assistan  t  Secretary  for  Import 
Administration. 

(FR  Doc.  01-2522  Filed  1-29-01;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-580-844] 

Notice  of  Preliminary  Determination  of 
Sales  at  Lass  Than  Fair  Value  and 
Postponement  of  Rruil  Determination: 
Steel  CofKrete  Reinforcing  Bars  From 
ttie  Repulsiic  of  Korea 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  January  30,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Manning  or  Jeff  Pedersen  at  (202) 
482-3936  and  (202)  482^195, 
respectively;  AD/CVD  Enforcement, 
Office  4,  Group  II,  Import 
Administration,  Room  1870, 
International  Trade  Administration, 
U.S.  Department  of  Conunerce,  14th 


Street  and  Constitution  Avenue,  NW, 
Washington,  DC  20230. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  Department  of 
Commerce  (the  Department)  regulations 
refer  to  the  regulations  codified  at  19 
CFR  part  351 I2OOO). 

Preliminary  Determination 

We  preliminarily  determine  that  steel 
concrete  reinforcing  bars  (rebar)  bom 
the  Republic  of  Korea  (Korea)  are  being 
sold,  or  are  likely  to  be  sold,  in  the 
United  States  at  less  than  fair  value 
(LTFV),  as  provided  in  section  733  of 
the  Act.  The  estimated  margins  of  sales 
at  LTFV  are  shown  in  the  SUSPENSION  OF 
LIQUIDATION  section  of  this  notice. 

Case  History 

This  investigation  was  initiated  on 
July  18,  2000.^  See  Initiation  of 
Antidumping  Duty  Investigations:  Steel 
Concrete  Reinforcing  Bars  from  Austria, 
Belarus,  Indonesia,  Japan,  Latvia, 
Moldova,  the  People's  Republic  of 
China,  Poland,  the  Republic  of  Korea, 
the  Russian  Federation,  Ukraine,  and 
Venezuela,  65  FR  45754  Quly  25.  2000) 
{Initiation  Notice).  Since  the  initiation 
of  these  investigations,  the  following 
events  have  occurred. 

On  August  14.  2000,  the  United  States 
International  Trade  Commission  (ITC) 
preliminarily  determined  that  there  is  a 
reasonable  indication  that  imports  of  the 
products  subject  to  this  investigation  are 
threatening  material  injury  or  materially 
injuring  a  regional  industry  in  the 
United  States  producing  the  domestic 
like  product.  See  Certain  Steel  Concrete 
Reinforcing  Bars  From  Austria,  Belarus, 
China,  Indonesia,  Japan,  Korea,  Latvia, 
Moldova,  Poland,  Russia,  Ukraine,  and 
Venezuela,  65  FR  51329  (August  23. 
2000).  With  resfject  to  subject  imports 
from  Austria,  Russia,  and  Venezuela, 
the  ITC  determined  that  imports  fi-om 
these  countries  during  the  period  of 
investigation  (POI)  were  negligible  and, 
therefore,  these  investigations  were 
terminated.  The  ITC  also  determined 
that  there  is  no  reasonable  indication 
that  an  industry  in  the  United  States  is 


>  The  petitioner  in  these  investigations  is  the 
Rebai  Trade  Action  Coalition  (RTAC).  and  iU 
individual  members,  AmeriSteel,  Auburn  Steel  Co., 
Inc.,  Birmingham  Steel  Corp.,  Border  Steel.  Inc., 
Marion  Steel  Company,  Riverview  Steel,  and  Nucor 
Steel  and  CMC  Steel  Group.  (Aubum  Steel  was  not 
a  petitioner  in  the  Indonesia  case). 


Federal  Register /Vol.  66.  No.  20 /Tuesday, 'January  30,  2001 /Notices 


8349 


materially  injured  or  threatened  with 
material  injury,  by  reason  of  subject 
imports  ft-om  Japan.  Id. 

The  Department  issued  antidumping 
questionnaires  to  the  three  mandatory 
respondents  in  Korea  on  August  18, 
2000.^  We  received  responses  from  two 
companies,  Dongkuk  Steel  Mill  Co.,  Ltd. 
(DSM)  and  Korea  Iron  &  Steel  Co.,  Ltd. 
(KISCO).  The  tllird  respondent,  Hanbo 
Iron  &  Steel  Co.,  Ltd.  (Hanbo)  did  not 
respond  to  our  questionnaire.  We 
confirmed  with  Federal  Express  that 
Hanbo  did  receive  our  questionnaire 
(see  Memorandum  from  Jeff  Pedersen  to 
the  File,  dated  January  16,  2001).  On 
September  14,  2000,  we  notified  Hanbo 
that  we  had  not  received  its 
questionnaire  response  and  that,  as  a 
result  the  Department  may  have  to  rely 
on  facts  available  in  making  our 
determinations  in  this  proceeding.  We 
issued  supplemental  questionnaires 
pertaining  to  sections  A,  B,  C,  and  D  of 
the  antidumping  questionnaire  to  DSM 
and  KISCO  in  September,  October, 
November,  and  December  2000.  DSM 
and  KISCO  responded  to  these 
supplemental  questionnaires  in  October, 
November,  and  December  2000. 

DSM  and  KISCO  requested  that  they 
not  be  required  to  report  certain 
information  requested  in  the 
questionnaires.  Specifically  they 
requested  that  they  be  permitted  to 
exclude  three  types  of  data.  First,  on 
September  20,  2000,  DSM  and  KISCO 
reported  that  they  each  purchased  a 
small  quantity  of  rebar  from  each  other, 
which  was  resold  to  unaffiliated  home 
market  customers.  DSM  and  KISCO  also 
reported  that  they  purchased  a  small 
quantity  of  rebar  from  imaffiliated 
suppUers,  which  was  resold  to 
unaffiliated  home  market  customers. 
Since  their  accounting  systems  do  not 
identify  which  resales  of  purchased 
rebar  related  to  purchases  from  affiliated 
suppliers  and  which  related  to 
purchases  from  imaffiliated  suppliers, 
DSM  and  KISCO  stated  that  their 
accounting  systems  prevent  them  from 
reporting  the  downstream  sales  of  rebar 
purchased  from  affiliated  suppliers  (i.e., 
Bach  other).  Therefore,  DSM  and  KISCO 


'  Section  A  of  the  questionnaire  requests  general 
Information  concerning  a  company's  corporate 
itructure  and  business  practices,  the  merchandise 
under  Investigation  that  it  sells,  and  the  manner  in 
which  it  sells  that  merchandise  in  all  of  its  markets. 
Section  B  requests  a  complete  listing  of  all  home 
market  sales,  or,  if  the  home  market  is  not  viable, 
Bf  sales  in  the  most  appropriate  third-country 
market  (this  section  is  not  applicable  to  respondents 
In  non-market  economy  (NME)  cases).  Section  C 
requests  a  complete  listing  of  U.S.  sales.  Section  D 
requests  information  on  the  cost  of  production 
[COP)  of  the  foreign  like  product  and  the 
constructed  value  (CV)  of  the  merchandise  under 
Investigation.  Section  E  requests  information  on 
further  manufacturing. 


requested  that  they  be  allowed  to  report 
the  upstream  sale  from  DSM  to  KISCO. 
and  vice  versa,  while  being  allowed  to 
exclude  the  downstream  sale  to  the 
imaffiliated  customer. 

Second,  DSM  and  KISCO  stated  in 
thefr  section  A  responses  that  they  have 
not  reported  their  home  market  sales  of 
rebar  purchased  from  unaffiliated 
suppliers  because  such  rebar  does  not 
fall  within  the  definition  of  the  "foreign 
like  product."  DSM  and  KISCO  contend 
that  "foreign  like  product"  is  defined  as 
merchandise  "produced  in  the  same 
country  by  the  same  person  as  the 
subject  merchandise."  Since  they  did 
not  produce  the  rebar  in  question,  DSM 
and  KISCO  did  not  include  these  home 
market  sales  in  their  reported  sales 
listing. 

Lastly,  in  the  September  20,  2000, 
submission,  KISCO  requested  that  it  be 
allowed  to  exclude  certain  U.S.  market 
sales  of  rebar  that  were  cut  to  length  and 
then  repacked  in  Korea  by  its  affiliate, 
Pusan  Steel  Mill  Co.,  Ltd.  (PSM),  prior 
to  export.  According  to  KISCO,  these 
sales  account  for  a  tiny  portion  of  its 
U.S.  market  sales,  are  not  typical  of 
KISCO's  normal  course  of  business,  and 
would  complicate  the  Department's 
dumping  analysis. 

On  September  29,  2000,  the 
Department  issued  to  DSM  and  KISCO 
a  supplemental  questionnaire 
concerning  these  exclusion  requests.  We 
received  their  joint  response  on  October 
23,  2000.  The  information  contained  in 
this  response,  in  addition  to  information 
contained  in  DSM  and  KISCO's 
responses  to  the  antidumping 
questionnaire,  indicated  that  the  sales 
covered  by  these  exclusion  requests 
were  not  representative  of  normal 
selling  behavior,  were  made  in  such 
small  volumes  that  they  would  have  an 
insignificant  effect  on  the  calculation, 
and.  if  not  excluded,  would  imduly 
complicate  the  Department's  analysis. 
Therefore,  we  granted  the  three 
exclusion  requests  discussed  above.  See 
Letter  from  lliomas  F.  Futtner,  Acting 
Office  Director,  to  DSM  and  KISCO, 
dated  November  6,  2000. 

On  November  9,  2000,  the  petitioner 
requested  a  postponement  of  the 
preliminary  determination  in  this 
investigation.  On  November  21,  2000, 
the  Department  published  a  Federal 
Register  notice  postponing  the  deadline 
for  the  preliminary  determination  imtil 
January  16,  2001.  See  Notice  of 
Postponement  of  Preliminary 
Antidumping  Duty  Determinations: 
Steel  Concrete  Reinforcing  Bars  from 
Belarus,  Indonesia,  Latvia,  Moldova,  the 
People's  Republic  of  China,  Poland,  the 
Republic  of  Korea  and  Ukraine,  65  FR 
69909  (November  21,  2000). 


Postponement  of  the  Final 
Determination 

Section  735(a)(2)  of  the  Act  provides 
that  a  final  determination  may  be 
postponed  until  not  later  than  135  days 
after  the  date  of  the  publication  of  the 
preliminary  determination  if.  in  the 
event  of  an  affirmative  preliminary 
determination,  a  request  for  such 
postponement  is  made  by  exporters  who 
account  for  a  significant  proportion  of 
exports  of  the  subject  merchandise,  or  in 
the  event  of  a  negative  preliminary 
determination,  a  request  for  such 
postponement  is  made  by  the  petitioner. 
The  Department's  regulations,  at  19  CFR 
351.210(e)(2),  require  that  requests  by 
respondents  for  postponement  of  a  final 
determination  be  accompanied  by  a 
request  for  extension  of  provisional 
measures  from  a  four-month  period  to 
not  more  than  six  months. 

On  December  28,  2000.  DSM  and 
KISCO  requested  that,  in  the  event  of  an 
affirmative  preliminary  determination 
in  this  investigation,  the  Department 
postpone  its  final  determination  until 
135  days  after  the  publication  of  the 
preliminary  determination.  DSM  and 
KISCO  also  included  a  request  to  extend 
the  provisional  measures  to  not  more 
than  135  days  after  the  publication  of 
the  preliminary  determination. 
Accordingly,  since  we  have  made  an 
affirmative  preliminary  determination, 
and  the  requesting  parties  account  for  a 
significant  proportion  of  exports  of  the. 
subject  merchandise,  we  have 
postponed  the  final  determination  until 
not  later  than  135  days  after  the  date  of 
the  publication  of  the  preliminary 
determination. 

Period  of  Investigation 

The  POI  for  this  investigation  is  April 
1,  1999,  through  March  31,  2000.  This 
period  corresponds  to  the  four  most 
recent  fiscal  quarters  prior  to  the  month 
of  the  filing  of  the  petition  (i.e.,  June 
2000). 

Scope  of  Investigations 

For  purposes  of  these  investigations, 
the  product  covered  is  all  rebar  sold  in 
straight  lengths,  currently  classifiable  in 
the  Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  under  item 
number  7214.20.00  or  any  other  tariff 
item  number.  Specifically  excluded  are 
plain  rounds  (i.e.,  non-deformed  or 
smooth  bars)  and  rebar  that  has  been 
further  processed  through  bending  or 
coating.  HTSUS  subheadings  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 
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Selection  of  Respondents 

Section  777A(c)(l)  of  the  Act  directs 
the  Department  to  calculate  individual 
dumping  margins  for  each  known 
exporter  and  producer  of  the  subject 
merchandise.  Where  it  is  not  practicable 
to  examine  all  known  producers/ 
exporters  of  subject  merchandise, 
section  777A(c)(2)  of  the  Act  permits  us 
to  investigate  either  (1)  a  sample  of 
exporters,  producers,  or  types  of 
products  that  is  statistically  valid  based 
on  the  information  available  at  the  time 
of  selection,  or  (2)  exporters  and 
producers  accounting  for  the  largest 
volume  of  the  subject  merchandise  that 
can  reasonably  be  examined.  Using 
company-specific  export  data  for  all  of 
1999  and  the  first  half  of  2000.  which 
we  obtained  from  the  American 
Embassy  in  Seoul,  we  found  that  four 
Korean  exporters  shipped  rebar  to  the 
United  States  during  that  time  period. 
Due  to  limited  resources  we  determined 
that  we  could  investigate  only  the  three 
largest  producers.  See  Memorandum 
from  Valerie  Ellis  and  Paige  Rivas  to 
Holly  A.  Kuga,  Selection  of 
Respondents,  dated  August  25,  2000. 
Therefore,  we  designated  DSM.  KISCO, 
and  Hanbo  as  mandatory  respondents 
and  sent  them  the  antidiunping 
questionnaire.  On  September  18,  2000, 
we  received  section  A  questionnaire 
responses  from  DSM  and  KISCO.  We 
did  not,  however,  receive  a  response 
from  Hanbo. 

Facts  Available  (FA) 

Section  776(a)  of  the  Act  provides  that 
"if  an  interested  party  or  any  other 
person — (A)  witldiolds  information  that 
has  been  requested  by  the  administering 
authority,  (B)  foils  to  provide  such 
information  by  the  deadlines  for  the 
submission  of  the  information  or  in  the 
form  and  manner  requested,  subject  to 
subsections  (c)(1)  and  (e)  of  section  782, 
(C)  significantly  impedes  a  proceeding 
under  this  title,  or  (D)  provides  such 
information  but  the  information  cannot 
be  verified  as  provided  in  section  782(i), 
the  administering  authority  and  the 
Commission  shall,  subject  to  section 
782(d),  use  the  facts  otherwise  available 
in  reaching  the  applicable 
determination  imder  this  title."  The 
statute  requires  that  certain  conditions 
be  met  before  the  Department  may  resort 
to  the  facts  otherwise  available.  Where 
the  Department  determines  that  a 
response  to  a  request  for  information 
does  not  comply  with  the  request, 
section  782(d)  of  the  Act  provides  that 
the  Department  will  so  inform  the  party 
submitting  the  response  and  will,  to  the 
extent  practicable,  provide  that  party 
the  opportunity  to  remedy  or  explain 


the  deficiency.  If  the  party  fails  to 
remedy  the  deficiency  within  the 
applicable  time  limits,  the  Department 
may,  subject  to  section  782(e),  disregard 
all  or  part  of  the  original  and  subsequent 
responses,  as  appropriate.  Briefly, 
section  782(e)  provides  that  the 
Department  "shall  not  decline  to 
consider  information  that  is  submitted 
by  an  interested  party  and  is  necessary 
to  the  determination  but  does  not  meet 
all  the  applicable  requirements 
established  by  the  administerinB 
authority"  if  the  information  is  timely, 
can  be  verified,  is  not  so  incomplete  that 
it  cannot  be  used,  and  if  the  interested 
party  acted  to  the  best  of  its  ability  in 
providing  the  information.  Where  all  of 
these  conditions  are  met,  and  the 
Department  can  use  the  information 
without  undue  difficulties,  the  statute 
requires  it  to  do  so. 

hi  this  proceeding,  Hanbo  declined  to 
respond  at  all  to  the  Department's 
antidumping  questionnaire.  Because 
Hanbo  provided  no  information 
whatsoever,  sections  782(d)  and  (e)  of 
the  Act  are  not  relevant,  and  the 
Department  must  resort  to  the  use  of 
facts  available  for  this  respondent,  in. 
accordance  with  776(a)  of  the  Act. 
Moreover,  we  note  that  at  no  time  did 
Hanbo  contact  the  Department  and  state 
that  it  was  having  difficulty  responding 
to  the  questionnaire  or  otherwise 
explain  why  it  could  not  provide  the 
requested  information.  Thus,  we  have 
also  determined  that  this  respondent 
has  not  cooperated  to  the  best  of  its 
ability.  Therefore,  pursuant  to  776(b)  of 
the  Act,  we  used  an  adverse  inference 
in  selecting  a  margin  fit}m  the  FA.  As 
FA,  the  Department  has  applied  a 
margin  rate  of  102.28  percent,  the 
highest  alleged  margin  for  Korea  in  the 
petition.  See  Memorandum  frtim  Holly 
A.  Kuga  to  Troy  H.  Cribb,  Antidumping 
Investigation  of  Steel  Concrete 
Reinforcing  Bars  From  The  Republic  of 
Korea — ^The  Use  of  Facts  Available  for 
Hanbo  Iron  k  Steel  Co.  Ltd.,  and 
Corroboration  of  Secondary  Information, 
dated  January  16,  2001  [Facts  Available 
Memorandum). 

Section  776(c)  of  the  Act  provides  that 
where  the  Department  selects  from 
among  the  facts  otherwise  available  and 
relies  on  "secondary  information,"  such 
as  the  petition,  the  Department  shall,  to 
the  extent  practicable,  corroborate  that 
information  from  independent  sources 
reasonably  at  the  Department's  disposal. 
The  Statement  of  Administrative  Action 
accompanying  the  URAA,  H.R.  Doc. 
No.316,  103d  Cong.,  2d  Sess.  (1994) 
(hereinafter,  the  SAA)  states  that 
"corroborate"  means  to  determine  that 
the  information  used  has  probative 
value.  See  SAA  at  870. 


In  this  proceeding,  we  considered  the 
petition  information  the  most 
appropriate  record  information  to  use  to 
establish  the  dumping  margins  for  this 
uncooperative  respondent  because,  in 
the  absence  of  verifiable  data  provided 
by  Hanbo,  the  petition  information  is 
the  best  approximation  available  to  the 
Department  of  Hanbo's  pricing  and 
selling  behavior  in  the  US.  market.  In 
accordance  with  section  776(c)  of  the 
Act,  we  sought  to  corroborate  the  data 
contained  in  the  petition.  We  reviewed 
the  adequacy  and  accuracy  of  the 
information  in  the  petition  during  our 
pre-initiation  analysis  of  the  petition,  to 
the  extent  appropriate  information  was 
available  for  this  purpose  (e.g.,  import 
statistics  and  foreign  market  research 
reports).  See  Initiation  Notice. 

For  purposes  of  this  preliminary 
determination,  we  attempted  to 
corroborate  the  information  in  the 
petition  with  information  gathered  since 
the  initiation.  We  compared  the  export 
price  (EP)  and  CV  data  which  formed 
the  basis  for  the  highest  margin  in  the 
petition  to  the  price  and  expense  data 
provided  by  DSM  and  KISCO  during  the 
investigation  and,  to  the  extent 
practicable,  found  that  it  had  probative 
value  (see  Facts  Available 
Memorandum). 

Critical  Circumstances 

In  the  petition  filed  on  June  28,  2000, 
the  petitioner  alleged  that  there  is  a 
reasonable  basis  to  believe  or  suspect 
that  critical  circumstances  exist  with 
respect  to  imports  of  rebar  from  Korea. 
On  July  18,  2000,  concurrent  with  the 
initiation  of  the  LTFV  investigations  on 
imports  of  rebar  from  Korea  and  other 
countries,  the  Department  announced 
its  intention  to  investigate  the 
petitioner's  allegation  that  critical 
circumstances  exist  with  respect  to 
imports  of  rebar  irom  Korea.  On  August 
14,  2000,  the  ITC  determined  that  there 
is  a  reasonable  indication  of  material 
injury  to  a  regional  domestic  industry 
from  imports  of  rebar  from  Korea. 

Section  733(e)(1)  of  the  Act  provides 
that  the  Department  will  preliminarily 
determine  that  there  is  a  reasonable 
basis  to  believe  or  suspect  that  critical 
circumstances  exist,  if:  (A)(i)  There  is  a 
history  of  dumping  and  material  injury 
by  reason  of  dumped  imports  in  the 
United  States  or  elsewhere  of  the  subject 
merchandise,  or  (ii)  the  person  by 
whom,  or  for  whose  account,  the 
merchandise  was  imported  knew  or 
should  have  known  that  the  exporter 
was  selling  the  subject  merchandise  at 
less  than  its  fair  value  and  that  there 
was  likely  to  be  material  injury  by 
reason  of  such  sales,  and  (B)  there  have 
been  massive  imports  of  the  subject 
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merchandise  over  a  relatively  short 
period.  Section  351.206(h)(1)  of  the 
Department's  regulations  provides  that, 
in  determining  whether  imports  of  the 
subject  merchandise  have  been 
"massive,"  the  Department  normally 
will  examine:  (i)  TTie  volume  and  value 
of  the  imports;  (ii)  seasonal  trends;  and 
(iii)  the  share  of  domestic  consumption 
accoimted  for  by  the  imports.  In 
addition,  section  351.206(h)(2)  of  the 
Department's  regulations  provides  that 
an  increase  in  imports  of  15  percent 
during  the  "relatively  short  period"  of 
time  may  be  considered  "massive." 

Because  we  are  not  aware  of  any 
existing  antidumping  order  in  any 
coimtry  on  rebar  from  Korea,  we  do  not 
find  a  history  of  dumping  from  Korea, 
pursuant  to  section  733(e)(l)(A)(i)  of  the 
Act.  Further,  with  respect  to  section 
733(e)(l)(A)(i)  of  the  Act,  the  magnitude 
of  the  dumping  margins  foimd  in  this 
preliminary  determination  with  respect 
to  DSM,  Kisco,  and  the  producers  of 
subject  merchandise  in  the  "all  others" 
category,  are  insufficient  to  conclude 
that  the  person  by  whom,  or  for  whose 
accoimt,  the  merchandise  was  imported 
knew  or  should  have  known  that  the 
exporter  was  selling  subject 
merchandise  at  LTFV  and  that  there  was 
likely  to  be  material  injury  by  reason  of 
such  sales. 

With  respect  to  DSM,  KISCO  and 
producers  of  subject  merchandise  in  the 
"all  others"  category,  we  find  (see 
below)  that  they  do  not  satisfy  the 
statutory  criterion  regarding  massive 
imports  necessary  for  an  affirmative 
finding  of  critical  circumstances,  section 
733(e)(1)(B)  of  the  Act.  Therefore,  we 
did  not  address  the  issue  of  whether 
importers  had  knowledge  that  DSM, 
KISCO  and  the  "all  others"  companies 
were  selling  the  subject  merchandise  at 
less  than  its  fair  value. 

As  mentioned  above,  Hanbo  was 
selected  as  a  mandatory  respondent  in 
this  investigation  and  did  not  respond 
to  our  antidumping  questionnaire,  nor 
provide  the  requested  shipment  data 
necessary  for  our  critical  circumstances 
analysis.  On  September  14.  2000,  we 
notified  Hanbo  that  we  had  not  received 
its  questionnaire  response  and  that,  as  a 
pesult,  the  Department  may  have  to  rely 
on  facts  available  in  making  our 
determinations  in  this  proceeding.  With 
respect  to  imports  of  subject 
merchandise  sold  by  Hanbo,  we  have 
determined  the  preliminary  dumping 
margin  to  be  102.28  percent  (based  on 
adverse  facts  available).  This  margin 
exceeds  the  25  percent  threshold  used 
by  the  Department  to  impute  knowledge 
that  the  subject  merchandise  was 
causing  injury.  Therefore,  pursuant  to 
section  733(e)(l)(A)(ii)  of  the  Act,  we 


find  that  there  is  a  reasonable  basis  to 
believe  or  suspect  that  importers  knew 
or  should  have  known  that  rebar 
imports  from  Hanbo  were  being  sold  at 
less  than  fair  value  and  there  was  likely 
to  be  material  injury  by  reason  of  such 
sales. 

In  determining  whether  there  are 
"massive  imports"  over  a  "relatively 
short  period,"  pursuant  to  section 
733(e)(1)(B)  of  the  Act,  the  Department 
normally  compares  the  import  volume 
of  the  subject  merchandise  for  three 
months  immediately  preceding  the 
filing  of  the  petition  (i.e.,  the  base 
period),  and  three  months  following  the 
filing  of  the  petition  (i.e.,  the 
comparison  period).  However,  as  stated 
in  section  351.206(1)  of  the  Department's 
regulations,  if  the  Secretary  finds  that 
importers,  exporters,  or  producers  had 
reason  to  believe,  at  some  time  prior  to 
the  beginning  of  the  proceeding,  that  a 
proceeding  was  likely,  then  the 
Secretary  may  consider  a  time  period  of 
not  less  than  three  months  from  that 
earlier  time.  Imports  normally  will  be 
considered  massive  when  imports 
diuing  the  comparison  period  have 
increased  by  15  percent  or  more 
compared  to  imports  during  the  base 
period. 

In  this  case,  the  petitioner  argues  that 
importers,  exporters,  or  producers  of 
rebar  &t)m  Korea  had  reason  to  believe 
that  an  antidumping  proceeding  was 
likely  before  the  filing  of  the  petition.    . 
Based  upon  information  contained  in 
the  petition,  we  found  that  press  reports 
and  published  statements  were 
sufficient  to  establish  that,  by  December 
1999,  importers,  exporters,  and  foreign 
producers  knew  or  should  have  known 
that  a  proceeding  was  likely  concerning 
rebar  from  Korea.  As  a  result,  the 
Department  has  considered  whether 
there  have  been  massive  imports  after 
that  time,  based  on  a  comparison  of 
periods  immediately  preceding  and 
following  the  end  of  December  1999. 
See  Memorandum  from  Tom  Futtner  to 
Holly  A.  Kuga,  Antidumping  Duty 
Investigation  of  Steel  Concrete 
Reinforcing  Bars  bom  Korea — 
Preliminary  Determination  of  Critical 
Circumstances  [Critical  Circumstances 
Preliminary  Determination 
Memorandum),  dated  January  16,  2001. 

In  order  to  determine  whether  imports 
from  Korea  have  been  massive,  the 
Department  requested  that  DSM,  KISCO 
and  Hanbo  provide  their  shipment  data 
for  the  last  three  years.  We  note  that  we 
have  collapsed  DSM  and  KISCO  into  a 
single  entity  for  purposes  of  this 
antidumping  investigation  [see  the 
Collapsing  section  below).  Therefore, 
we  conducted  our  analysis  on  the 
shipment  volumes  from  the  collapsed 


entity  DSM/KISCO.  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cold-Rolled  Flat- 
Rolled  Carbon-Quality  Steel  Products 
From  Brazil,  65  FR  5554,  5561  (February 
4,  2000).  Based  on  our  analysis  of  the 
shipment  data  reported,  because 
imports  have  decreased  during  the 
comparison  period,  we  preliminarily 
find  that  the  criterion  under  section 
733(e)(1)  of  the  Act  has  not  been  met, 
i.e.,  there  have  not  been  massive 
imports  of  rebar  from  DSM/KISCO  over 
a  relatively  short  time.  See  Critical 
Circumstances  Preliminary 
Determination  Memorandum.  For  this 
reason,  we  preliminarily  determine  that 
critical  circumstances  do  not  exist  for 
imports  of  rebar  produced  by  DSM/ 
KISCO. 

With  respect  to  imports  of  this 
merchandise  from  producers  in  the  "all 
others"  category,  it  is  the  Department's 
normal  practice  to  conduct  its  critical 
circumstances  analysis  of  companies  in 
this  category  based  on  the  experience  of 
the  investigated  companies.  See  Notice 
of  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Steel  Concrete 
Reinforcing  Bars  from  TuHcey,  [Rebar 
from  Turkey)  62  FR  9737  9741  (Mar.  4, 
1997).  hi  Rebar  from  Tuiiey.  the 
Department  foimd  critical 
circumstances  for  the  "all  others" 
category  because  it  found  critical 
circiunstances  for  three  of  the  four 
companies  investigated.  However,  as  wfe 
more  recently  determined  in  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Hot-Rolled  Flat-Rolled 
Carbon-Qualitv  Steel  Products  from 
Japan,  64  FR  24329  (May  6,  1999)  [Hot- 
Rolled  Steel  from  Japan),  we  are 
concerned  that  Uterally  applying  that 
approach  could  produce  anomalous 
results  in  certain  cases.  Thus,  in 
deciding  whether  critical  circumstances 
apply  to  companies  covered  by  the  "all 
others"  rate,  the  Department  also 
considers  the  traditional  critical 
circumstances  criteria. 

In  determining  whether  imports  fitim 
the  "all  others"  category  have  been 
massive,  the  Department  followed  its 
normal  practice  of  conducting  its 
critical  circumstances  analysis  of 
companies  in  this  category  based  on  the 
experience  of  the  investigated 
companies.  In  this  case,  we  note  that 
DSM/KISCO  account  for  the  majority  of 
rebar  exports  from  Korea.  See  Critical 
Circumstances  Preliminary 
Determination  Memorandum.  For  this 
reason,  it  is  appropriate  to  extend  the 
experience  of  DSM/KISCO  to  the  "all 
others"  category  and  determine  that 
there  have  not  been  massive  imports  of 
rebar  from  the  "all  others"  category  over 
a  relatively  short  time.  Since  the  second 
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criterion  under  section  733(e)(1)  of  the 
Act  has  not  been  met,  we  find  that 
critical  circumstances  do  not  exist  for 
imports  of  rebar  produced  by  the  "all 
others"  category. 

With  regard  to  Hanbo,  we  note  that 
since  Hanbo  refused  to  respond  to  the 
Department's  antidumping 
questionnaire,  there  is  no  verifiable 
informatioa  on  the  record  with  respect 
to  Hanbo's  export  volumes.  For  this 
reason,  we  must  use  the  facts  available 
in  accordance  with  section  776(a)  of  the 
Act  in  determination  of  whether  there 
were  massive  imports  of  merchandise 
produced  by  Hanbo.  With  regard  to 
aggregate  import  statistics,  these  data  do 
not  permit  the  Department  to  ascertain 
the  import  volumes  for  any  individual 
company  that  failed  to  provide 
verifiable  information.  Nor  do  these  data 
reasonably  preclude  an  increase  in 
shipments  of  1 5  percent  or  more  within 
a  relatively  short  period  for  Hanbo.  As 
a  result,  in  accordance  with  section 
776(b)  of  the  Act,  we  have  used  an 
adverse  inference  in  applying  facts 
available,  and  determine  that  there  were 
massive  imports  from  Hanbo.  Since  we 
also  find  that,  pursuant  to  section 
733(e)(l)(A)(ii)  of  the  Act.  there  is  a 
reasonable  basis  to  believe  or  suspect 
that  importers  knew  or  should  have 
known  that  rebar  imports  from  Hanbo 
were  being  diunped  and  there  was  likely 
to  be  material  injury  by  reason  of  such 
sales,  we  preliminary  determine  that 
critical  cinnmistances  exist  with  respect 
to  imports  of  rebar  produced  by  Hanbo. 

Product  Comparisons 

In  accordance  with  section  771(16)  of 
the  Act,  all  products  produced  by  the 
respondents  covered  by  the  description 
in  the  Scope  of  Investigation  section, 
above,  and  sold  in  Korea  during  the  POI 
are  considered  to  be  foreign  like 
products  for  purposes  of  determining 
appropriate  product  comparisons  to 
U.S.  sales.  We  have  relied  on  three 
criteria  to  match  U.S.  sales  of  subject 
merchandise  to  comparison-market 
sales  of  the  foreign  like  product  or  CV: 
Type  of  steel,  yield  strength,  and  size. 
Where  there  were  no  sales  of  identical 
merchandise  in  the  home  market  to 
compare  to  U.S.  sales,  we  compared 
U.S.  sales  to  the  next  most  similar 
foreign  like  product  on  the  basis  of  the 
characteristics  listed  above. 

Collapsing 

Section  771(33)(E)  of  the  Act  provides 
that  "affiliated  persons"  include  "any 
person  directly  or  indirectly  owning, 
controlling,  or  holding  with  power  to 
vote,  5  percent  or  more  of  the 
outstanding  voting  stock  or  shares  of 
any  organization  and  such 


organization."  Fiulhermore,  imder 
section  351.401(f)  of  the  Department's 
regulations,  we  will  treat  "two  or  more 
affiliated  producers  as  a  single  entity 
where  those  producers  (1)  have 
production  facilities  for  similar  or 
identical  products  that  would  not 
require  substantial  retooling  of  either 
facility  in  order  to  restructure 
manufacturing  priorities  and  (2)  the 
Secretary  concludes  that  there  is 
significant  potential  for  the 
manipulation  of  price  or  production" 
based  on  factors  such  as:  (a)  The  level 
of  common  ownership;  (b)  the  extent  to 
which  managerial  employees  or  board 
members  of  one  firm  sit  on  the  board  of 
the  other  firm;  and  (c)  whether 
operations  are  intertwined  (e.g.,  through 
sharing  of  sales  information, 
involvement  in  production  and  pricing 
decisions,  sharing  facilities/employees, 
and/or  significant  transactions  between 
the  two  affiliated  producers). 

In  this  case,  it  is  undisputed  that  DSM 
owns  over  5  percent  of  KISCO's 
outstanding  equity.  Thus,  DSM  and 
KISCO  are  affiliated  as  defined  by 
section  771(33)(E)  of  the  Act.  Regarding 
the  first  collapsing  criterion  listed  in 
section  351.401(f)  of  the  Department's 
regulations,  DSM  and  KISCO  stated  that 
both  companies  "produce  the  same 
grades  of  rebar  .  .  .  {and}  there  were  no 
grades  that  were  produced  by  one 
company  but  not  the  other."  In  addition, 
both  companies  stated  that  "there  are  no 
significant  differences  in  the  production 
processes  used  by  DSM  and  KISCO  to 
produce  rebar."  See  DSM  and  KISCO's 
October  23,  2000.  submission  at  46  and 
47.  In  addition,  we  note  that  DSM  and 
KISCO's  U.S.  market  sales  of  rebar  (by 
quantity)  are  not  large  percentages  of 
their  total  home  market  sales  of  rebar. 
For  this  reason,  we  conclude  that  both 
companies  potentially  have  the  capacity 
to  absorb  the  other's  export  market 
sales,  in  the  event  they  were  to  shift 
export  sales  to  the  company  with  a 
lower  margin.  In  analyzing  whether 
there  exists  the  potential  for 
manipulation  of  price  or  production,  we 
note  that  in  addition  to  DSM's  direct 
ownership  of  KISCO.  DSM  has  a 
significant  level  of  indirect  ownership 
of  KISCO  through  the  Chang  family, 
which  founded  both  DSM  and  KISCO. 
Concerning  the  extent  to  which  DSM 
and  KISCO  have  shared  managerial 
employees  and  board  members,  we  note 
that  two  of  KISCO's  current  senior 
managers  are  former  senior  managers  at 
DSM,  and  that  one  of  DSM's  current 
senior  managers  was  a  former  director  at 
KISCO.  Lastly,  we  note  that  DSM  and 
KISCO  have  intertwined  operations 
because  both  companies  sold  a  small 


amount  of  rebar  to  each  other  in  the 
home  market,  which  entailed  the 
sharing  of  certain  sales  information,  and 
used  the  same  affiliated  transportation 
company  for  certain  home  market  sales. 

Based  on  these  reasons,  we  find  that 
DSM  and  KISCO  are  affiliated  producers 
with  similar  or  identical  production 
facilities  that  would  not  require 
substantial  retooling  of  either  facility  in 
order  to  restructure  manufacturing 
priorities.  We  also  find  that  there  exists 
a  significant  potential  for  the 
manipulation  of  price  or  production. 
For  further  discussion,  see  Decision 
Memorandum:  Whether  to  Collapse 
Dongkuk  Steel  Mill  Co..  Ltd.  and  Korea 
Iron  and  Steel  Co..  Ltd.  Into  a  Single 
Entity,  dated  December  5.  2000. 
Therefore,  we  have  collapsed  DSM  and 
KISCO.  and  are  treating  them  as  a  single 
entity  (hereafter  referred  to  as  DSM/ 
KISCO)  for  purposes  of  the  preliminary 
determination  in  this  antidumping 
investigation. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  rebar 
firom  Korea  were  made  in  the  United 
States  at  LTFV.  we  compared  the  EP  or 
the  constructed  export  price  (CEP)  to  the 
normal  value  (NV).  as  described  in  the 
EP  and  CEP  and  NV  sections  of  this 
notice.  In  accordance  with  section 
777A(d)(l)(A)(i)  of  the  Act,  we 
calculated  weighted-average  EPs  and 
CEPs.  We  compared  these  to  weighted- 
average  home  market  prices. 

EP  and  CEP 

For  the  price  to  the  United  States,  we 
used,  as  appropriate,  EP  or  CEP  as 
defined  in  sections  772(a)  and  772(b)  of 
the  Act,  respectively.  Section  772(a)  of 
the  Act  defines  EP  as  the  price  at  which 
the  subject  merchandise  is  first  sold  by 
the  exporter  or  producer  outside  the 
United  States  to  an  unaffiliated 
purchaser  for  exportation  to  the  United 
States,  before  the  date  of  importation,  or 
to  an  imaffiliated  purchaser  for 
exportation  to  the  United  States. 

Section  772(b)  of  the  Act  defines  CEP 
as  the  price  at  which  the  subject 
merchandise  is  first  sold  inside  the 
United  States  before  or  after  the  date  of 
importation,  by  or  for  the  account  of  the 
producer  or  exporter  of  the 
merchandise,  or  by  a  seller  affiliated 
with  the  producer  or  exporter,  to  an 
unaffiliated  purchaser,  as  adjusted 
under  subsections  772(c)  and  (d)  of  the 
Act 

For  DSM/KISCO,  we  calculated  EP 
and  CEP.  as  appropriate,  based  on  the 
packed  prices  charged  to  the  first 
unaffiliated  customer  in  the  United 
States.  During  the  POI,  DSM/KISCO 
made  both  EP  and  CEP  transactions.  We 
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calculated  an  EP  for  sales  where  DSM/ 
KISCO  sold  the  merchandise  directly  to 
unaffiliated  U.S.  customers  and  where 
DSM/KISCO  sold  the  merchandise  to 
unaffiliated  Korean  companies,  with 
knowledge  that  these  companies  in  turn 
sold  the  merchandise  to  U.S.  customers. 
We  also  calculated  an  EP  for  sales  to 
PSM,'  an  affiliated  Korean  company, 
who  in  tiu-n  sold  the  merchandise  to 
U.S.  customers.  We  calculated  a  CEP  for 
sales  where  DSM/KISCO  sold  the 
merchandise  to  its  U.S.  affiliate,  «. 

Dongkuk  International  Inc.  (DKA),  who 
then  resold  the  merchandise  to 
unaffiliated  U.S.  customers.  We  also 
calculated  a  CEP  for  sales  made  by 
DSM/KISCO  to  an  affiliated  home 
market  company,  Dongkuk  Industries 
Co.  Ltd.  (DKI).  who  in  turn  sold  the 
merchandise  to  DKA.  who  then  sold  the 
merchandise  to  unaffiliated  U.S. 
customers. 

We  calculated  EP  in  accordance  with 
section  772(c)(1)(B)  of  the  Act.  by 
adding,  where  applicable,  to  the  starting 
price  an  amount  for  duty  drawback.  We 
also  deducted  from  the  starting  price, 
where  applicable,  amounts  for  discounts 
and  rebates.  We  made  deductions, 
where  applicable,  fi-om  the  starting  price 
for  movement  expenses  in  accordance 
with  section  772(c)(2)(A)  of  the  Act. 
These  include,  where  appropriate, 
foreign  inland  freight,  international 
fi'eight.  foreign  and  U.S.  brokerage  and 
handling  charges,  insurance,  U.S.  duties 
and  U.S.  inland  freight.  We  adjusted  the 
reported  credit  expense  to  reflect  a  more 
accurate  shipping  period.  See 
Calculation  Memorandiun  of  the 
Preliminary  Determination  for  the 
Investigation  of  Dongkuk  Steel  Mill  Co.. 
Ltd..  and  Korea  Iron  &  Steel  Co.,  Ltd.. 
January  16.  2001  [Preliminary 
Calculation  Memomndum). 

We  calculated  CEP,  in  accordance 
with  section  772(c)(2)(A)  of  the  Act,  by 
adding,  where  applicable,  to  the  starting 
price  an  amoimt  for  duty  drawback.  We 
also  deducted  from  the  starting  price, 
where  applicable,  amounts  for  discounts 
and  rebates,  and  movement  expenses 
from  the  starting  price.  Movement 
expenses  include,  where  appropriate, 
foreign  inland  height,  international 
freight,  foreign  and  U.S.  brokerage  and 
handling  charges,  insurance,  U.S. 
duties,  and  U.S.  inland  height.  In 
accordance  with  section  772(d)(1)  of  the 
Act.  we  deducted  from  the  starting  price 
those  selling  expenses  associated  vvrith 
economic  activities  occurring  in  the 
United  States,  including  direct  selling 


'  Although  the  Department  granted  DSM/KISCO 
its  exclusion  request  concerning  its  U.S.  sales 
through  PSM.  DSM/KISCXD  reported  these  sales  in 
its  U.S.  sales  database. 


expenses  (commissions  and  credit  costs) 
and  indirect  selling  expenses.  We 
adjusted  the  reported  credit  expense  to 
reflect  a  more  accurate  shipping  period. 

See  Preliminary  Calculation 
Memorandum.  Finally,  in  accordance 
with  section  772(d)(3)  of  the  Act.  we 
made  a  deduction  for  CEP  profit. 

NV 

A.  Selection  of  Comparison  Market 

Section  773(a)(1)  of  the  Act  directs 
that  NV  be  based  on  the  price  at  which 
the  foreign  like  product  is  sold  in  the 
home  market,  provided  that  the 
merchandise  is  sold  in  sufficient 
quantities  (or  value,  if  quantity  is 
inappropriate)  and  that  there  is  no 
particular  market  situation  that  prevents 
a  proper  comparison  with  the  EP  or 
CEP.  The  statute  contemplates  that 
quantities  (or  value)  will  normally  be 
considered  insufficient  if  they  are  less 
than  five  percent  of  the  aggregate 
quantity  (or  value)  of  sales  of  the  subject 
merchandise  to  the  United  States. 

For  this  investigation,  we  foimd  that 
DSM/KISCO  has  a  viable  home  market 
of  rebar.  The  respondents  submitted 
home  market  sales  data  for  purposes  of 
the  calculation  of  NV. 

In  deriving  NV.  we  made  adjustments 
as  detailed  in  the  Calculation  of  NV 
Based  on  Home  Market  Prices  and 
Calculation  of  NV  Based  on  CV.  sections 
below. 

B.  Affiliated-Party  Transactions  and 
Arm's-Length  Test 

During  the  POI,  DSM  sold  a  small 
amount  of  rebar  to  KISCO,  who  then 
resold  the  merchandise  to  unaffiliated 
home  market  customers.  Similarly, 
KISCO  sold  a  small  amount  of  rebar  to 
DSM.  who  then  resold  the  merchandise 
to  unaffiliated  home  market  customers. 
Since  we  have  collapsed  these  two 
companies  into  a  single  entity,  we 
requested  that  DSM  and  KISCO  remove 
these  sales,  which  we  considered  to  be 
inter-company  sales,  from  their  home 
market  sales  database. 

During  the  POI,  DSM/KISCO'also  had 
home  market  sales  to  other  affiliated 
companies.  Both  DSM  and  KISCO  had 
home  market  sales  to  DKI,  an  affiliated 
Korean  company  that  consumed  rebar  in 
its  construction  division,  while  KISCO 
had  home  market  sales  to  PSM,  an 
affiliated  home  market  company  that 
also  consumed  rebar  during  the  POI.  See 
DSM/KISCO's  September  18.  2000. 
section  A  response  at  3.  We  applied  the 
arm's-length  test  to  sales  from  DSM/ 
KISCO  to  these  affiliated  companies  by 
comparing  them  to  sales  of  identical 
merchandise  from  DSM/KISCO  to 
imaffiliated  home  market  customers.  If 


these  affiliated  party  sales  satisfied  the 
arm's-length  test,  we  used  them  in  our 
analysis.  Sales  to  affiliated  customers  in 
the  home  market  which  were  not  made 
at  arm's-length  prices  were  excluded 
from  our  analysis  because  we 
considered  them  to  be  outside  the 
ordinary  coiuse  of  trade.  See  19  CFR 
351.102. 

To  test  whether  these  sales  were  made 
at  arm's-length  prices,  we  compared  on 
a  model-specific  basis  the  starting  prices 
of  sales  to  affiliated  and  unaffiliated 
customers  net  of  all  discoimts  and 
rebates,  movement  charges,  direct 
selling  expenses,  commissions,  and 
home  market  packing.  Where,  for  the 
tested  models  of  subject  merchandise, 
prices  to  the  affiliated  party  were  on 
average  99.5  percent  or  more  of  the 
price  to  the  imaffiliated  parties,  we 
determined  that  sales  made  to  the 
affiliated  party  were  at  arm's-length.  See 
19  CFR  351.403(c)  and  62  FR  at  27355. 
Preamble — Department's  Final 
Antidumping  Regulations  (May  19, 
1997). 

A.  COP  Analysis 

On  June  28,  2000.  the  petitioner 
alleged  that  sales  of  rebar  in  the  home 
market  of  Korea  were  made  at  prices 
below  the  fully  absorbed  COP,  and 
accordingly,  requested  that  the 
Department  conduct  a  country-wide 
sales-below-COP  investigation.  Based 
upon  the  comparison  of  the  adjusted 
prices  from  the  petition  for  the  foreign 
like  product  to  its  COP.  and  in 
accordance  with  section  773(b)(2)(A)(i) 
of  the  Act,  we  found  reasonable  grounds 
to  believe  or  suspect  that  sales  of  rebar 
manufactured  in  Korea  were  made  at 
prices  below  the  COP.  See  Initiation 
Notice.  As  a  result,  the  Department  has 
conducted  an  investigation  to  determine 
whether  DSM/KISCO  made  sales  in  the 
home  market  at  prices  below  its  COP 
during  the  POI  within  the  meaning  of 
section  773(b)  of  the  Act.  We  conducted 
the  COP  analysis  described  below. 

1 .  Calculation  of  COP.  In  accordance 
with  section  773(b)(3)  of  the  Act,  we 
calculated  a  weighted -average  COP 
based  on  the  sum  of  the  cost  of  materials 
and  fabrication  for  the  foreign  like 
product,  plus  amounts  for  the  home 
market  general  and  administrative 
(G&A)  expenses  and  interest  expenses. 

We  relied  on  the  COP  data  submitted 
by  DSM  and  KISCO  in  thefr  cost 
questionnaire  responses,  except,  as 
noted  below,  in  specific  instances  where 
the  submitted  costs  were  not 
appropriately  quantified  or  valued. 
Since  we  collapsed  DSM  and  KISCO, 
and  are  treating  them  as  a  single  entity 
for  the  purposes  of  this  antidumping 
investigation,  we  merged  their 
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separately  reported  cost  databases  into  a 
single,  combined  cost  database  by 
weight-averaging  DSM  and  KISCO's 
individually  reported  costs.  We  used  the 
combined  costs  in  our  dumping 
analysis.  See  Preliminary  Calculation 
Memorandum. 

DSM.  We  adjusted  DSM's  G&A 
expense  ratio  to  exclude  gain  on 
disposal  of  land,  freight  revenue,  gain 
on  equity  method  investments  and  gain 
on  insurance  settlement  and  to  include 
donation  expenses  in  the  calculation  of 
the  G&A  expense  ratio. 

In  addition,  we  adjusted  DSM's 
financial  expense  ratio  to  exclude  the 
long-term  portion  of  exchange  gains  and 
losses  generated  by  foreign  currency 
denominated  debt.  See  Memorandiun 
from  Robert  Greger,  dated  January  16, 
2001. 

KISCO 

We  adjusted  KISCO's  G&A  expense 
ratio  to:  (1)  Exclude  the  "non-operating 
income  from  the  gain  on  equity  method 
valuation,"  bora  the  miscellaneous 
gains  section  of  KISCO's  financial 
statement;  and  (2)  included  donation 
expenses  in  the  calculation  of  the  G&A 
expense  ratio. 

Further,  we  adjusted  KISCO's 
financial  expense  ratio  to  exclude  the 
long-term  portion  of  exchange  gains  and 
losses  generated  by  foreign  currency 
denominated  debt.  See  Memorandum 
from  Michael  Harrison,  dated  January 
16, 2001. 

2.  Test  of  Home  Market  Sales  Prices. 
We  compared  the  adjusted  weighted- 
average  COP  to  the  home  market  sales 
of  the  foreign  like  product,  as  required 
under  section  773(b)  of  the  Act,  in  order 
to  determine  whether  these  sales  had 
been  made  at  prices  below  the  COP 
within  an  extended  period  of  time  (i.e., 
a  period  of  one  year)  in  substantial 
quantities  "*  and  whether  such  prices 
were  sufficient  to  permit  the  recovery  of 
all  costs  within  a  reasonable  period  of 
time. 

On  a  model-specific  basis,  we 
compared  the  revised  COP  to  the  home 
market  prices,  less  any  applicable 
discoimts  and  rebates,  movement 
charges,  selling  expenses,  commissions, 
and  packing. 

3.  Results  of  the  COP  Test.  Pursuant 
to  section  773(b)(2)(C)  of  the  Act,  where 
less  than  20  percent  of  a  respondent's 
sales  of  a  given  product  were  at  prices 
less  than  the  COP,  we  did  not  disregard 
any  below-cost  sales  of  that  product 


*  In  accordance  with  section  773(b)(2)(C)(i)  of  the 
Act.  we  determined  that  sales  made  below  the  CX)P 
were  made  in  substantial  quantities  if  the  volume 
of  such  sales  represented  20  percent  or  more  of  the 
volume  of  sales  under  consideration  for  the 
determination  of  NV. 


because  we  determined  that  the  below- 
cost  sales  were  not  made  in  "substantial 
quantities."  Where  20  percent  or  more 
of  a  respondent's  sales  of  a  given 
product  diuing  the  POI  were  at  prices 
less  than  the  COP,  we  determined  such 
sales  to  have  been  made  in  "substantial 
quantities"  within  an  extended  period 
of  time  in  accordance  with  section 
773(b)(2)(B)  or  the  Act.  In  such  cases, 
because  we  compared  prices  to  POI 
average  costs,  we  also  determined  that 
such  sales  were  not  made  at  prices  that 
would  permit  recovery  of  all  costs 
within  a  reasonable  period  of  time,  in 
accordance  with  section  773(b)(2)(D)  of 
the  Act.  Therefore,  we  disregarded  the 
below-cost  sales. 

We  foimd  that,  for  certain  models  of 
rebar,  more  than  20  percent  of  the  home 
market  sales  by  DSM/KISCO  were  made 
within  an  extended  period  of  time  at 
prices  less  than  the  COP.  Further,  the 
prices  did  not  provide  for  the  recovery 
of  costs  within  a  reasonable  period  of 
time.  We  therefore  disregarded  these 
below-cost  sales  and  used  the  remaining 
sales  as  the  basis  for  determining  NV,  in 
accordance  with  section  773(b)(1)  of  the 
Act. 

1.  Calculation  of  NV  Based  on  Home 
Market  Prices.  We  determined  price- 
based  NVs  for  DSM/KISCO  as  follows. 
We  made  adjustments  for  any 
differences  in  packing,  and  we  deducted 
movement  expenses  pursuant  to  section 
773(a)(6)(B)(ii)  of  the  Act.  In  addition, 
where  applicable,  we  made  adjustments 
for  differences  in  circmnstances  of  sale 
(COS)  pursuant  to  section 
773(a)(6)(C)(iii)  of  the  Act.  We  also 
made  adjustments,  pursuant  to  19  CFR 
351.410(e),  for  indirect  selling  expenses 
incurred  on  comparison-market  or  U.S. 
sales  where  commissions  were  granted 
on  sales  in  one  market  but  not  in  the 
other  (the  commission  offset). 

We  based  home  market  prices  on  the 
packed  prices  to  imaffiliated  purchasers 
in  Korea.  We  adjusted,  where 
applicable,  the  starting  price  for 
discounts  and  rebates  and  movement 
expenses  (foreign  inland  freight  and 
warehousing).  We  also  made  COS 
adjustments,  where  applicable,  by 
deducting  direct  selling  expenses 
inciured  for  home  market  sales  (credit 
expense  and  warranty).  For  comparisons 
made  to  EP  sales,  we  made  COS 
adjustments  by  adding  U.S.  direct 
selling  expenses.  For  comparisons  made 
to  CEP  sales,  we  did  not  add  U.S.  direct 
selling  expenses.  No  other  adjustments 
to  NV  were  claimed  or  allowed. 

2.  Calculation  of  NV  Based  on  CV. 
Section  773(a)(4)  of  the  Act  provides 
that,  where  NV  cannot  be  baised  on 
comparison-market  sales,  NV  may  be 
based  on  CV.  Accordingly,  for  those 


models  of  rebar  for  which  we  could  not 
determine  the  NV  based  on  comparison- 
market  sales,  either  because  there  were 
no  Sides  of  a  comparable  product  or  all 
sales  of  the  comparison  products  failed 
the  COP  test,  we  based  NV  on  CV.  Since 
there  were  contemporaneous  home 
market  sales  of  identical  merchandise 
for  all  U.S.  market  EP  and  CEP  sales,  we 
did  not  resort  to  CV  in  this 
investigation. 

3.  Level  of  Trade  (LOT)/CEP  Offset.  In 
aacordance  with  section  773(a)(1)(B)  of 
the  Act,  to  the  extent  practicable,  we 
determine  NV  based  on  sales  in  the 
comparison  market  at  the  same  LOT  as 
the  EP  or  CEP  transaction.  The  NV  LOT 
is  that  of  the  starting-price  sales  in  the 
comparison  market  or,  when  NV  is 
based  on  CV,  that  of  the  sales  from 
which  we  derive  SG&A  expenses  and 
profit.  For  EP  sales,  the  U.S.  LOT  is  also 
the  level  of  the  starting-price  sale, 
which  is  usually  frtim  exporter  to 
importer.  For  CEP  transactions,  it  is  the 
level  of  the  constructed  sale  from  the 
exporter  to  the  importer. 

To  determine  whether  NV  sales  are  at 
a  different  LOT  than  EP  or  CEP 
transactions,  we  examine  stages  in  the 
marketing  process  and  selling  functions 
along  the  chain  of  distribution  between 
the  producer  and  the  unaffiliated 
customer.  If  the  comparison  market 
sales  are  at  a  different  LOT  and  the 
difference  affects  price  comparability,  as 
manifested  in  a  pattern  of  consistent 
price  differences  between  the  sales  on 
which  NV  is  based  and  comparison 
market  sales  at  the  LOT  of  the  e3cport 
transaction,  we  make  a  LOT  adjustment 
imder  section  773(a)(7)(A)  of  the  Act. 
For  CEP  sales,  if  the  NV  level  is  more, 
remote  frt>m  the  factory  than  the  CEP 
level  and  there  is  no  basis  for 
determining  whether  the  difference  in 
the  levels  between  NV  and  CEP  affects 
price  comparability,  we  adjust  NV 
under  section  773(a)(7)(B)  of  the  Act 
(the  CEP-offset  provision).  See  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  South  Africa, 
62  FR  61731  (November  19,  1997). 

In  implementing  these  principles  in 
this  investigation,  we  obtained 
information  frttm  the  respondents  about 
the  marketing  stages  involved  in  the 
reported  U.S.  and  home  market  sales, 
including  a  description  of  the  selling 
activities  performed  by  the  respondents 
for  each  channel  of  distribution.  In 
identifying  LOTs  for  EP  and  home 
market  sales  we  considered  the  selling 
functions  reflected  in  the  starting  price 
before  any  adjustments.  For  CEP  sales, 
we  considered  only  the  selling  activities 
reflected  in  the  price  after  the  deduction 
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ol  expenses  pursuant  to  section  772(d) 
of  the  Act. 

In  this  investigation,  DSM/KISCO 
reported  that  it  sold  subject 
merchandise  to  three  types  of  customers 
(distributors,  end-users,  and  government 
entities)  in  the  home  market.  Further,  it 
indicated  that,  for  each  of  the  two 
originally  reported  channels  of 
distribution,  it  provided  the  same  types 
of  selling  functions  (market  research, 
price  negotiations,  order  processing, 
sales  calls,  interactions  with  customers, 
inventory  maintenance,  technical 
advice,  warranty  services,  Korean 
inland  freight,  and  advertising)  at  the 
same  levels  of  intensity  for  each  of  the 
three  types  of  customers.  Since  all  three 
types  of  customers  received  the  same 
selling  functions,  at  the  same  levels  of 
intensity,  we  determine  that  there  is  a 
single  LOT  in  the  home  market.  See 
Memorandum  from  Ronald  Trentham  to 
Thomas  F.  Futtner,  Level  of  Trade 
Analysis:  Dongkuk  Steel  Mill  Co.,  Ltd. 
and  Korea  Iron  &  Steel  Co.,  Ltd.  [LOT 
Memorandum),  dated  January  16,  2001. 

DSM/KISCO  also  reported  that  it 
made  EP  and  CEP  sales  of  subject 
merchandise  to  three  types  of  customers 
(Korean  trading  companies,  U.S. 
distributors,  and  U.S.  end-users) 
through  four  channels  of  distribution  in 
the  U.S.  market.  The  four  channels  are 
as  follows:  (1)  sales  bom  DSM  directly 
to  unaffiliated  U.S.  distributors  and  end- 
users,  (2)  sales  from  DSM  to  unaffiliated 
Korean  trading  companies,  who  then 
resold  the  merchandise  to  U.S. 
customers,^  (3)  sales  from  DSM  to  DKA, 
who  then  resold  the  merchandise  to 
unaffiliated  U.S.  distributors  and  end- 
users,  and  (4)  sales  frtsm  DSM  to  DKI, 
who  then  resold  the  merchandise  to 
DKA,  who  then  resold  the  merchandise 
to  unaffiliated  U.S.  distributors  and  end- 
users.  Further,  DSM/KISCO  indicated 
that  it  provided  certain  types  of  selling 
functions  (market  research,  price 
negotiations,  order  processing,  sales 
calls,  interactions  with  customers, 
inventory  maintenance,  technical 
advice,  warranty  services,  Korean 
inland  freight,  and  advertising)  for  each 
of  the  three  types  of  customers.  We 
examined  the  types  of  selling  functions 
provided  in  each  of  the  four  U.S.  market 
chaimels  of  distribution,  and  the  level  of 
intensity  with  which  each  function  is 
provided,  and  determined,  based  upon 
the  selling  functions  performed,  that  EP 
sales  and  CEP  sales  are  sold  at  two 
different  LOTs,  specifically,  LOTl  for 
EP  sales,  and  at  a  more  remote  level  of 
selling  activity,  LOT2,  for  CEP  sales.  See 


'  DSM  did  not  report  the  types  of  U.S.  customers 
to  which  the  unaffiliated  Korean  trading  companies 
resold  the  subject  merchandise. 


LOT  Memorandum.  We  then  compared 
LOTl  (the  LOT  for  EP  sales)  to  the  home 
market  LOT  and  found  that  EP  sales  are 
provided  at  a  different  LOT  than  the 
home  market  sales.  We  also  compared 
L0T2  (the  LOT  for  CEP  sales)  to  the 
home  market  and  found  that  CEP  sales 
are  provided  at  the  same  LOT  as  the 
home  market  transactions.  Thus,  no 
LOT  adjustment  is  warranted  for  CEP 
comparisons. 

Section  773(7)(A){ii)  of  the  Act  states 
that  the  Department  will  grant  a  LDT 
adjustment  only  "if  the  difference  in  the 
level  of  trade  is  demonstrated  to  affect 
price  comparability,  based  on  a  pattern 
of  consistent  price  differences  between 
sales  at  different  levels  of  trade  in  the 
coimtry  in  which  normal  value  is 
determined."  Although  we  find  that  the 
U.S.  market  LOTl  (EP  sales)  is  different 
from  the  home  market  LOT,  we  are 
unable  to  calculate  "a  pattern  of 
consistent  price  differences  between 
sales  at  different  levels  of  trade  in  the 
country  in  which  normal  value  is 
determined"  because  there  is  only  one 
LOT  in  the  home  market.  Thus,  in  this 
instance,  we  have  also  not  granted 
DSM/KISCO  a  LOT  adjustment  to  NV 
for  EP  comparisons. 

Section  773(a)(7)(B)  of  the  Act 
provides  for  a  CEP  offset  to  NV  when 
NV  is  established  at  a  more  advanced 
LOT  than  the  LOT  of  CEP.  Since,  in  this 
instance,  we  have  foimd  that  the  U.S. 
market  LOT2  (CEP  sales)  is  the  same  as 
the  home  market  LOT,  we  have  not 
granted  DSM/KISCO  a  CEP  offset  to  NV. 
For  a  further  discussion,  see  LOT 
Memorandum. 

Currency  Conversions 

We  made  cturency  conversions  into 
U.S.  dollars  in  accordance  with  section 
7  73 A  of  the  Act  based  on  exchange  rates 
in  effect  on  the  dates  of  the  U.S.  sales, 
as  obtained  from  the  Federal  Reserve 
Bank  (the  Department's  preferred  source 
for  exchange  rates). 

Verification 

In  accordance  with  section  782(i)  of 
the  Act,  we  intend  to  verify  all 
information  relied  upon  in  making  our 

final  determinations. 

Final  Critical  Circumstances 
Determination 

We  will  make  a  final  determination 
concerning  critical  circtimstances  for 
Korea  when  we  make  our  final 
determination  regarding  sales  at  LTFV 
in  this  investigation,  which  will  be  no 
later  than  135  days  after  the  publication 
of  this  notice  in  the  Federal  Register. 


Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act,  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  rebar  from  Korea  that  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  In  the  case  of  rebar  produced 
by  Hanbo,  because  of  our  pre'iminary 
affirmative  critical  circumstances 
finding,  and  in  accordance  with  section 
733(e)  of  the  Act,  we  are  directing  the 
U.S.  Customs  Service  to  suspend 
liquidation  of  all  entries  of  rebar 
produced  by  Hanbo  that  are  entered,  or 
withdrawn  bom  warehouse,  for 
consumption  on  or  after  the  date  which 
is  90  days  prior  to  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  We  will  instruct  the  Customs 
Service  to  require  a  cash  deposit  or  the 
posting  of  a  bond  equal  to  the  weighted- 
average  amoimt  by  which  the  NV 
exceeds  the  EP  or  CEP,  as  indicated  in 
the  chart  below.  These  suspension-of- 
liquidation  instructions  will  remain  in 
effect  until  further  notice.  The 
weighted-average  diunping  margins  are 
as  follows: 


Margin 
(percenl) 

Manufacturer/exporter 
Dongkuk  Steel  Mill  Co..  I  Id/ 

Korea  Iron  &  Steel  Co.,  Ltd 
Hanbo  Iron  &  Steel  Co.,  Lid  ... 
All  Othefs  

21.70 

10228 

21.70 

Disclosure 

The  Department  will  disclose 
calculations  performed  within  five  days 
of  the  date  of  publication  of  this  notice 
to  the  parties  of  the  proceedings  in  these 
investigations  in  accordance  with  19 
CFR  351.224(b). 

International  Trade  Commission 
Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
sales  at  LTFV  determination.  If  our  final 
antidumping  determination  is 
affirmative,  the  ITC  will  determine 
whether  the  imports  covered  by  that 
determination  are  materially  injuring,  or 
threaten  material  injury  to,  the  U.S. 
industry.  The  deadline  for  that  ITC 
determination  would  be  the  later  of  120 
days  after  the  date  of  this  preliminary 
determination  or  45  days  after  the  date 
of  our  final  determination. 

Public  Comment 

Case  briefs  for  this  investigation  must 
be  submitted  no  later  than  one  week 
after  the  issuance  of  the  verification 
reports.  Rebuttal  briefs  must  be  filed 
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within  five  days  after  the  deadline  for 
submission  of  case  briefs.  A  list  of 
authorities  used,  a  table  of  contents,  and 
an  executive  siunmary  of  issues  should 
accompany  any  briefs  submitted  to  the 
Department.  Executive  summaries 
should  be  limited  to  five  pages  total, 
including  footnotes.  Further,  we  would 
appreciate  it  if  parties  submitting 
written  comments  would  provide  the 
Department  with  an  additional  copy  of 
the  public  version  of  any  such 
comments  on  diskette. 

Section  774  of  the  Act  provides  that 
the  Department  will  hold  a  hearing  to 
afford  interested  parties  an  opportunity 
to  comment  on  arguments  raised  in  case 
or  rebuttal  briefs,  provided  that  such  a 
hearing  is  requested  by  any  interested 


party.  If  a  request  for  a  hearing  is  made 
in  an  investigation,  the  hearing  will 
tentatively  be  held  two  days  after  the 
deadline  for  submission  of  the  rebuttal 
briefs,  at  the  U.S.  Department  of 
Commerce,  14th  Street  and  Constititfion 
Avenue,  NW,  Washington,  EX:  20230.  In 
the  event  that  the  Department  receives 
requests  for  hearings  from  parties  to 
more  than  one  rebar  case,  the 
Department  may  schedule  a  single 
hearing  to  encompass  all  those  cases. 
Parties  -should  confirm  by  telephone  the 
time,  date,  and  place  of  the  hearing  48 
hoiirs  before  the  scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  within  30  days  of  the 


publication  of  this  notice.  Requests 
should  specify  the  number  of 
participants  and  provide  a  list  of  the 
issues  to  be  discussed.  Oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs. 

As  noted  above,  the  final 
determination  will  be  issued  135  days 
after  the  date  of  the  pubUcation  of  the 
preliminary  determination. 

This  determination  is  issued  and 
published  piu^uant  to  sections  733(f) 
and777{i)(l)oftheAct. 

Dated:  January  16,  2001. 

Troy  H.  Cribb, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  01-2523  Filed  1-29-01;  8:45  am] 
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403 2805 

645 .269 

655 1375 

rropo— d  Rulssc 

369 314 

404 1059,5494 

416 1059,5494 

422 5494 

21CFR 

10 6466 

14 1257.6466 

16 6466 

120 6138 

178 6469 

201 7864 

207 5447 

291 ..^. 4076 

314 1832 

510 7577 

520 7579 

522 711 

524 712.7577 

558 1832 

606 1834 

640 1834 

807 5447 

1271 5447 

1306 2214 

PropoMd  Rutes: 

1 6503 

14 1276 

16 -. 3523 

20 4688 

192 4706 

312 4688 

592 4706 

601 4688 

807 3523 

1271 1506 

22CFR 

41 1033 

Proposed  Rules: 

41 1064 

23CFR 

655 1446 

777 8069 

940 1446 

24CFR 

5 6218,8174 

15 6964,8175 

92 6218,8174 

200 6218,8174 

221 5912,8175 

236 6218,8174 

574 6218,8174 

582 6218,8174 

583 6218.8174 

888 162 

891: 6218,8174 

982 6218,8174 

1003 4578,8176 

PrapoMd  Rutoe: 

203 2851 

941 1006 


2SCFR 

15 7068 

103 3861 

114 7068 

115 7068 

162 7068 

166 7068 

151 3452 

170 1576 

26CFR 

1 268,  279.  280,  713.  715. 

723,  1034,  1038,  1040, 

1837.2215,2219,2241, 

2252,2256,2811,2817, 

4661 

7 2256,2821 

20 1040 

25 •. ,. 1040 

53 2144 

54 1378.  1843 

301 725.  2144,  2257,  2261, 

2817 

602 .280,  2144,  2219,  2241, 

2252,  4661 
Propoeed  Rules: 

1 66,  76,  315,  319,  747,  748, 

1066,  1923,  2373,  2852, 
2854,  3888,  3903,  3916, 
3920,  3924,  3925,  3928, 
3954,4738,4746,4751, 
5754 

7 2856 

31 3925,3956 

53 2173 

54 1421,  1435,  1437.  3928 

301 77,  749,  2173,  2373, 

2854,  3959,  7867 
601 3954 

27CFR 

17 5469 

18 5469 

20 5472 

21 5472 

22 5472 

25 5477 

30 5480 

28CFR 

Ch.  VIM 1259 

16 6470 

25 6471 

29CFR 

4 5328 

1904 5916 

1910 5318 

1926 5196 

1952 5916 

1956 2265 

2590 ..1378,8076 

4022 2822 

4044 2822 

Proposed  Rules: 

552 5481 

2590 1421 

4003 2857 

4007 2857 

4071 2857 

30CFR 

Propoeed  Rules: 

57 5526 

72 5526 
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256 1277 

870 6511 

914 .2374 

931 4672 

944 1616 

948 335.2866 

31  CFR 

501 2726 

538 .2726 

540 3304 

545 .2726 

Proposed  Rules; 

10 3276 

32  CFR 

Proposed  Rules: 

326 1280 

33  CFR 

66 8 

95 1859 

100 1044,  1580 

117 1045,  1262,  1583,  1584, 

1863,  3466,  6474,  7402 

155 3876 

165 6476.6477 

177.. 1859 

323 4550 

Proposed  Rules; 

117 1281.  1923,6516 

167 6517 

207 7436 

34  CFR 

300 1474 

361 4380.  7250 

606 1262 

36  CFR 

7 6519 

219 1864 

212 3206 

261 3206 

294 3244 

295 3206 

Proposed  Rules: 

7 1069,6519 

38CFR 

Proposed  Rules: 

3 2376 

40  CFR 

9 3770,6481, 

31....„ 3782 

35 1726,  2823,  3782 

52 8.  586,  634,  666,  730, 

1046,  1866,  1868,  1871 

63 1263,  1584,  3180,  6922 

69 5002 

70 16 

80 5002,8089 

81 1268 

82 1462 

86 5002 

136 3466 

141 2273,  3466,  3466,  6922 

142 3770,6922 

143 3466 

180 296,  298.  1242.  1592. 

1875.  2308 

232 4550 

271  ...22.  23.  28,  33,  733,  8090 
372 4500 


435 6850 

745 1206.  1726 

1610 1050 

Propoeed  Rulee: 

2 2870 

52 1796,  1925,  1927,  4756, 

6524 

63 1618 

70 84,85 

112 8186 

122 2960,5524 

123 4768 

136 3526 

141 3526 

143 3526 

271 85,86 

300 2380 

412 .2960,  5524,  8186 

413 424 

433 424 

438 424 

463 424 

464 424 

467 .424 

471 .424 

745 7208 

41  CFR 

101-6 5362 

101-17 5362 

101-18 5362 

101-19 5362 

101-20 5362 

101-33 5362 

101-47 5362 

102-71 5362 

102-72 5362 

102-73 5362 

102-74 ....5362 

102-75 5362 

102-76 5362 

102-77 5362 

102-78 5362 

102-79 5362 

102-80 5362 

102-81 5362 

102-82 5362 

301 6482 

42  CFR 

8 4076 

400 6228 

411 856,3497 

413 1599,3358,3497 

416 4674 

422 „ 3358 

424 856 

430 6228 

431 2490,  6228 

433 2490 

434 6228 

435 2316,  2490,  6228 

436 2490 

438 6228 

440 6228 

441 7148 

447 3148,6228 

457 2490 

482 4674 

483 7148 

485 4674 

489 1599,3497 

Proposed  Rules; 

413 3377 

422 7593 

489 7593 


43  CFR 

3100 1883 

3106 1883 

3108 1883 

3130 1883 

3160 1883 

3162 1883 

3165 1883 

44  CFR 

64 2825 

65 1600 

PropoMd  RuIsb: 

67 1618 

45  CFR 

46 3878 

146 1378 

303 8074 

1310 5296 

Proposed  Ruiss; 

146 1421 

46  CFR 

Proposed  Rules: 

66 2385 

110 1283 

111 1283 

47  CFR 

0 8090 

1 33,  2322,  3499,  6483 

2 7402,7579 

15 7402,7579 

51 2335 

64 2322,7865 

68 2322,7579 

73 737,  2336,  3883,  3884, 

7589.7865,8149,8176 

74 3884 

76 7410 

90 33 

301 4771 

Propoeed  Rulee; 

1 86,341,  1622 

2 341.  7438,  7443 

3 1283 

5 1283 

13 8149 

20 „ 8149 

22 8149 

24 8149 

25 3960 

26. 8149 

27 8149 

36 7725,  7867 

54 7725,7867 

61 7725 

64 1622.  7725,  8093 

65 7725 

69 7725,  7867 

73 2395,  2396,  7606,  7607, 

7872 

80 8149 

87 8149 

90 86.  7443.  8149 

95 8149 

97 8149 

101 7607.8149 

48  CFR 

Ch.  1 2116,  2141,  5352 

1 1117,2140 

2 2117 

3 2117 


4 J2117 

5 2117 

6 2117 

7 .2117 

8 .2117 

9 .2117 

1 1 .21 17 

13 2117 

14 2117 

15 _ .2117 

17 .2117 

19 2117,2140 

22 .2117.  2140,  5349 

23 .2117 

24 2117 

26 2117 

27 2117 

28 .....2117 

29 2117 

30 2136 

31 2117 

32 2117 

33 2117 

34 2117 

35 .2117 

36 .2117 

37 _ .2117 

39 2117 

42 2117,  2136.  2137,  2139. 

2140 

43 2117 

44 5117 

47 .2117 

48 .2117 

49 2117 

50 :. 2117 

52 .2117,5349 

53 .2140 

Ch.3 4220 

Propoeed  Rules: 

2 7166 

7 7166 

8 2752 

10 7166 

11 7166 

12 7166 

39 7166 

52 2752 

931 4616 

970 4616 

49  CFR 

1 2827 

40 3884,7590 

213 1894 

229 4104 

231 4104 

232 4104 

390 2756 

575 3388 

1247 1051 

Propoeed  Rulee: 

10 1294 

171 6942 

172 6942 

173 6942 

174 2870 

177 2870,6942 

178 6942 

214 1930 

229 „....: 136 

385 .2767 

390..; .2767 

398 .2787 

534 6527 

554 6535 
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567 90 

571 968.  3527 

573 6535 

576 6535 

591 90 

592 90 

594 90 


50CFR 

13 6483 

17....„ 2828.6483 

18 - 1901 

20 737.1052 

86 5282 

223 1601 


229 2336,  5489 

600 2338 

622 7591 

635 55.  1907 

648 8091 

660 2338 

679 742,  1375,  3502,  7276, 

7327 


PropoMd  RiHm: 

17 345,  1295,  1628.  1631, 

1633,  3964,  4782,  4783 

216 2872 

229 6549 

648 91 .  1634 

660 1945,2873 

679 3976 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JANUARY  30, 
2001 

AGRICULTURE 
DEPARTMENT 
AsricuKural  Marketing 
Service 

Livestock  mandatory  reporting 

program;  establishment; 

published  12-1-00 
COMMERCE  DEPARTMENT 
National  Oceanic  artd 
Atmospheric  Administration 
Fishery  conservation  and 

management: 

Northeastern  United  States 
fisheries — 

Summer  flounder,  scup, 
and  black  sea  bass; 
published  1-29-01 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollution;  standards  of 

performance  for  new 

Stationary  sources: 

Commercial  and  industrial 
solid  waste  incineration 
units;  published  12-1-00 
SECURITIES  AND 
EXCHANGE  COMMISSION 
Securities: 

Order  routing  and  execution 

I  practices;  disclosure; 

II  published  12-1-00 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 

Boeing;  published  12-26-00 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marlceting 
Service 

Milk  marketing  orders: 
Nortfieast  et  al.;  comments 
I .   due  by  2-5-01 ;  put>lished 
■J  I    12-7-00 

Ontons  (Vidalia)  grown  in — 
Georgia;  comments  due  by 
2-9-01;  published  1-10-01 

AGRICULTURE 
DEPARTMENT    . 
Animal  and  Plant  Health 
Inspection  Service 

District  of  Columbia;  plants 
and  plant  products; 


movement;  comments  due 
by  2-5-01;  published  1-5-01 
Plant-related  quarantine, 

dontestic: 
-    Citrus  canker;  comments 
due  by  2-5-01;  published 
12-7-00 
DEFENSE  DEPARTMENT 
Privacy  Act;  implementatkm; 
comments  due  by  2-5-01; 
published  12-5-00 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 
national  emission  standards: 
Generic  Maximum 
Achievable  Control 
Technology  (GMACT); 
comments  due  by  2-5-01; 
published  12-6-00 
Polyvinyl  chloride  and 
copolymers  production; 
comments  due  by  2-6-01; 
published  12-8'-00 
Air  pollution  control;  new 
motor  vehicles  and  engines: 
Nonroad  large  sparic  ignition 
engines,  marine  and  land- 
based  recreational 
engines,  and  highway 
motorcycles;  emissions 
control;  comments  due  by 
2-5-01;  published  12-7-00 
Air  programs;  State  authority 
delegations: 

Oklahoma;  comments  due 
by  2-8-01;  published  1-9- 
01 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Califomia;  comments  due  by 
2-9-01;  published  1-10-01 
Pennsylvania;  comments 
due  by  2-9-01;  published 
1-10-01 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Digital  television  stations;  table 
of  assignments: 
Montana;  comments  due  by 
2-5-01;  published  12-18- 
00 
Radio  sen/ices;  special: 
Maritime  services — 
Automated  Maritime 
Telecommunications 
Systems  and  high  seas 
public  coast  stations; 
comments  due  by  2-6- 
01;  published  12-8-00 
Radio  spectrum,  efficient  use 
promotion;  secondary 
maricets  development; 
regulatory  barriers 
elimination;  comments  due 
by  2-9-01;  published  12-26- 
00 
Radio  spectrum,  efficient  use 
promotk>n;  secondary 


markets  development; 
regulatory  torriers 
elimination;  correction; 
comments  due  by  2-9-01; 
published  1-29-01 
Radio  statk>ns;  table  of 
assignnrients: 

Minnesota;  comments  due 
by  2-5-01;  published  12- 
27-00 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Human  drugs: 
Applk:ations  for  FDA 
approval  to  market  new 
drug;  postmarketing 
reporting  requirements; 
comments  due  by  2-5-01; 
published  11-7-00 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Civil  money  penalties;  certain 
prohibited  conduct: 
Triple  damage  for  failure  to 
engage  in  loss  mitigation; 
comments  due  by  2-5-01; 
published  12-6-00 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 
Critical  habitat 
designations — 
San  Bernardino  kangaroo 
rat;  comments  due  by 
2-6-01:  published  12-8- 
00 
Yellow-billed  cuckoo;  status 
review;  comments  due  by 
2-8-01;  published  1-9-01 
JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 
Schedules  of  controlled 
substances: 
Dichloralphenazone; 
placement  Into  List  IV; 
comments  due  by  2-9-01; 
published  12-11-00 
LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 
Safety  and  health  standards: 
Cotton  dust;  occupational 
exposure;  comments  due 
by  2-5-01;  published  12-7- 
00 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Acquisition  regulations: 
Emergency  medk:al  services 
and  evacuatk>n; 
comments  due  by  2-5-01; 
published  12-7-00 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Bulk  dangerous  cargoes: 


Lk)ukJ  noxious  sut)stances 
and  obsolete  and  current 
hazardous  materials  in 
bulk;  comments  due  by  2- 
6-01;  published  11-8-00 
Drawbridge  operatiorts: 

Rorida;  comments  due  t)y 
2-6-01;  published  12-8-00 
Ports  arvj  waterways  safety: 

Macy's  July  4th  Fireworks, 
East  River,  NY;  safety 
zone;  comments  due  by 
2-9-01;  published  12-26- 
00 

Tampa  Bay,  FL;  safety 
zone;  comments  due  by 
2-5-01;  published  12-6-00 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
AirtNJs;  comments  due  l>y  2- 

8-01;  published  1-9-01 
Bell;  comments  due  by  2-9- 

01;  published  12-11-00 
Boeing;  comments  due  by 
2-5-01;  published  12-21- 
00 
Eurocopter  France; 
comments  due  by  2-6-01; 
published  12-8-00 
Pilatus  Aircraft  Ltd.; 
comments  due  by  2-5^1; 
published  1-2-01 
SOCATA-Groupe 
AEROSPATIALE; 
comments  due  by  2-5-01; 
published  1-2-01 
Turtxxneca  S.A.;  comments 
due  by  2-5-01;  put)lished 
12-6-00 
Airworthiness  standards: 
Special  conditkws — 
Eurocopter  France  Model 
EC- 130  helkxjpters; 
comments  due  by  2-5- 
01;  published  12-20-00 
Commercial  space 
transportation: 

Civil  penalty  actions; 
comments  due  by  2-9-01; 
puljlished  1-10-01 
TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 
Pipeline  safety: 
Hazardous  liqukt 
transportation —  " 

Hazardous  liqukJ  and 
cartx>n  dkjxkie 
pipelines;  corroskm 
control  standards; 
comments  due  Ijy  2-6- 
01;  published  12-8-00 
TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 
Corporate  activities: 
Federal  brarx^hes  and 
agencies;  operating 


VI 
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subsidiaries;  comments 
due  by  2-5-01;  pubfebed 
12-5^)0 
National  banics;  fiduciary 
activities;  comments  due  by 
2-5-01;  published  12-5-00 
TREASURY  DEPARTMENT 
Thrift  Supervision  Office 
Savings  and  loan  holding 
companies: 

Significant  transactions  or 
activities  and  capital 
adequacy  review; 
comments  due  by  2-9-01; 
published  12-12-00 


VETERANS  AFFAIRS 
DEPARTMENT 

Loan  guaranty: 
Advertising  and  solicitation 
requirements;  comments 
due  by  2-6-01;  published 
12-8-00 

UST  OF  PUBLIC  LAWS 


The  List  of  Public  Laws 
for  the  106th  Congress, 
Second  Session  has  been 
completed  and  will  resume 
wtien  biHs  are  enacted  into 


public  law  during  ttie  next 
session  of  Congress. 

A  cumulative  List  of  Public 
Laws  was  published  in  Part  II 
of  the  Federal  Register  on 
January  16.  2001. 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


into  law  during  ttie  next 
session  of  Cortgress. 

This  sen/ice  is  strictly  for  E- 
mail  notification  of  new  laws. 
The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 


PENS  wM  resume 
service  when  bills  are  enacted 


Order  Now! 

The  United  States  Government  Manual 
2000/2001 

As  the  official  handbook  of  the  Federal  Government,  thp 
Manual  is  the  best  source  of  information  on  the  activities, 
functions,  organization,  and  principal  officials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches.  It  also 
includes  information  on  quasi-official  agencies  and  inter- 
national organizations  in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment, 
publications  and  films,  and  many  other  areas  of  citizen 
interest.  The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolish- 
ed, transferred,  or  renamed  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 


I     »     fc  B        s 


(.overffinem 


M)|!.i;gfl 


$36  per  copy 


Superintendent  of  Documents  Publications  Order  Form 


UUSAIXMB  *  IVrnjUUHS  •  OeCinOMC  PfCOUCTS 


Oxttt  PraoMtMig  Codv: 

*7917 

I I  Y£S,  please  send  me 


Charge  your  ortlm: 
ir»Eatyl 

To  tax  your  onkn  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


copies  of  The  United  States  Government  Manual  2000/200 1 , 


S/N  069-000-00132-7  at  $36  ($45.00  foreign)  each. 
Total  cost  of  my  order  is  $ .  Price  Includes  regular  domestic  postage  and  hamllliig  and  is  subject  to  change. 

Please  Choose  Method  of  Payment: 

I I  Chedc  Payable  to  the  Superintendent  of  E>ocuments 

D  GPO  Deposit  Account        I    I    I    I    I    m-H 
CH  VISA       Q  MasterCard  Account 


Compiny  or  penooal  name 


(Pleaie  type  or  print) 


Additional  addfess/attention  line 


Street  addren 


II 


Ci^.  Stale,  ZIP  code 


(Credit  card  expiration  dale) 


Thank  you/or 
your  order! 


Daytime  phone  including  area  code 


Authorizing  signature 


WOO 


Pufchaie  order  number  (optional) 

YES     NO 

M»]  11  r  will  J  ma "^ililiiwaiailalili  I II mjiii'     |     |  |     | 


Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Would  you  like 
to  know. . . 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  wttat 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  Uat  of  CFR  8Mtk>ns  AffMtod 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  <tw  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  fonn. 
Entries  Indicale  tfw  nature  of  ttie  changes — 
such  as  revised,  removed,  or  corrected. 
$31  per  year. 


The  index,  covering  tfie  contents  of  the 
daily  Federal  Register,  is  issued  montt^ly  in 
euTMialive  form.  Entries  are  carried 
primarily  under  the  names  of  ttw  issuing 
agencies.  Significant  sutajects  are  cawied 
as  crosS'^Bferenoes. 
SSSperyeac 


A  ^ndlfiQtid  is  inctudtd  in  ^^ch  puijSc&iion  which  Asfs 
Federal  R§glai9r  paff»  numbers  with  the  date  of  pubiicabon 


Superintendent  of  Documents  Subscription  Order  Form 


♦5421 


I I  Y£<S,  enter  die  following  indicated  subscriptions  for  one  year 


■  LSA  (List  of  CFR  Sectioos  Affected),  (LCS)  for  $31  per  year. 

■  Federal  Regbter  Index  (FRUS)  $28  per  year. 
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NOTICES 

Reports  and  guidance  documents;  availability,  etc.: 
Biological  products — 
Pie-storage  leukocyte  reduction  of  whole  blood  and 
blood  components  intended  for  transfusion: 
industry  guidance,  8410-8411 
Prescription  drug  advertising  and  promotional  labeling; 
regulatory  submissions  in  electronic  format;  industry 
guidance,  8411-8412 
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Applications,  hearings,  determinations,  etc.: 
California.  8378 
Connecticut 
Davidoff  of  Geneva  (CT).  Inc.;  cigars,  tobacco  products 
and  accessories  distribution  facility;  withdrawn, 
8378 

HaaMn  and  Human  Sarvloea  Department 

See  Agency  for  Toxic  Substances  and  Disease  Registry 

See  CcHiters  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

See  National  Institutes  of  Health 


and  Servlcee  Admli  lislratlon 


Agmcy  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  8412 
Organization,  functions,  and  authority  delegations: 

Administrator  Office,  8413-8414 

Intenlisciplinary  and  Community  Based  Programs 
Division  et  al..  8414 

Vaccine  Injury  Compensation  Division,  8414-8415 


See  National  Park  Service 
■nemanonai  i  raoe  Aommisifauon 

NOTICES 
Antidumping: 
Forged  staLiless  steel  flanges  from — 

India.  8380-8382 
Freshwater  crawfish  tail  meat  from — 

China,  8382 
Glycine  from — 

China.  8382-8384 
Gray  portland  cement  and  clinker  from — 
Mexico,  8384-8385 


Stainless  steel  sheet  and  strip  in  coils  from —  ' 

Japan,  8385 
Tapered  roller  bearings  and  parts,  finished  and 
unfinished,  from — 
China,  8385-8386 
Antidumping  and  countervailing  duties: 

Administrative  review  requests,  8378-8380 
Export  trade  certificates  of  review,  8386-8388 
Overseas  trade  missions: 
2001  trade  missions — 
Telecommimications  Matchmaker,  India,  et  al..  8388 
Applications,  hearings,  determinations,  etc.: 
University  of— 
Colorado,  8386 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Helical  spring  lock  washers  bom — 

China  and  Japan,  8424 
Low  enriched  uranium  from — 

Various  countries,  8424-8425 

Justice  Department 

NOTICES 

Pollution  control;  consent  judgments: 

Ecolaire  Inc.,  8425 
Privacy  Acfc 

Systems  of  records,  8425-8432 

Morris  K.  Udall  Scholarahip  and  Excellence  in  National 

Envlfonmanlal  Policy  Foundation 
Nonces 

Agency  infiHination  collection  activities: 
Proposed  collection;  comument  request,  8432-8436 

National  Aaronautica  and  Space  Administration 

NOTKXS 
Meetings: 
Advisory  Council 
Space  Science  Advisory  Committee,  8436 

National  hwUlutee  of  HeaMi 

NOTICES 
Meetings: 
Minority  Health  Research  Advisory  Committee,  8415 
National  Cancer  Institute,  8415 
National  Center  for  Complementary  and  Alternative 

Medicine,  8416 
National  Center  for  Research  Resources,  8415-8416 
National  Human  Genome  Research  Institute,  8416-8417 
National  Institute  of  Allergy  and  Infectious  Diseases, 

8417-8419 
National  Institute  of  Child  Health  and  Hiunan 

Development,  8418 
National  Institute  of  Environmental  Health  Sciences, 

8417 
National  Institute  of  General  Medical  Sciences,  8419 
National  Institute  of  Mental  Health,  8418 
Scientific  Review  Center,  8419-8421 
Women's  Health  Research  Advisory  Committee,  8421 
Xenotransplantation  Advisory  Committee,  8421-8422 

NatiorMl  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 
Sitka  Pinnacles  Marine  Reserve  designation;  correction, 
8372-8373 
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National  Park  Service 
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jYellowstone  National  Park,  John  D.  Rockefeller,  Jr. 
Memorial  Parkway,  Grand  Teton  National  Park; 
snowmobile  and  snowplane  use;  limitations  and 
prohibitions 
Effective  date  delay,  8366-8367 
NOTICES 

National  Register  of  Historic  Places: 
Pending  nominations,  8422-8423 
World  War  II  Memorial,  proposed;  Historic  Preservation 

i Advisory  Council's  comments;  Interior  Secretary's 
response,  8423-8424  ' 
onal  Science  Foundation 

NOTICES 

Antarctic  Conservation  Act  of  1978;  permit  applications, 

etc.,  8436-8437 
Meetings: 
Civil  and  Mechanical  Systems  Special  Emphasis  Panel, 

8437 
Education  and  Human  Resources  Advisory  Committee, 

8437 
Electrical  and  Communications  Systems  Special 

Emphasis  Panel,  8437-8438 
Mathematical  and  Physical  Sciences  Advisory 

Committee,  8438 
Mathematical  Sciences  Special  Emphasis  Panel,  8438- 

8439 
Physics  Special  Emphasis  Panel,  8439 

Northeast  Dairy  Compact  Commission 

NOTICES 
Meetings,  8439 

Office  of  United  States  Trade  Representative 

See  Trade  Representative,  Office  of  United  States 

Postal  Service 

RULES 

Domestic  Mail  Manual: 
Miscellaneous  amendments,  8367-8371 

Presidential  Documents 

EXECUTIVE  ORDERS 

Committees;  establishment,  renewal,  termination,  etc.: 
Faith-Based  and  Commimity  Initiatives,  White  House 
Office  of;  establishment  (EO  13199),  8499-8500 
Government  agencies  and  employees: 
Faith-based  and  commimity  organizations;  expanding 
opportunities  for  cooperation  with  Federal  agencies 
(EO  13198),  8495-8498 


Public  Debt  Bureau 

See  Fiscal  Service 

Public  Health  Service 

See  Agency  for  Toxic  Substances  and  Disease  Registry 


See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  National  Institutes  of  Health 

Small  Business  Administration 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  8439-8440 
Disaster  loan  areas: 

Arkansas,  8440 

Oklahoma,  8440 
Meetings;  district  and  regional  advisory  councils: 

Maine,  8440 

Toxic  Substances  and  Disease  Registry  Agency 

See  Agency  for  Toxic  Substances  and  Disease  Registry 

Trade  Representative,  Office  of  United  States 

NOTICES 

African  Growth  and  Opportunity  Act;  implementation: 

Mauritius;  benefits  eligibility  criteria,  8440-8441 
Generalized  System  of  Preferences: 
Competitive  need  limitations;  imports  statistics;  comment 
request,  8441-8459 
World  Trade  Organization: 
Brazil;  consultations  regarding  countervailing  duties  on 
carbon  steel  products,  8459-8460 

Transportation  [)epartment 

See  Federal  Aviation  Administration 
See  Federal  Railroad  Administration 

Treasury  Department 

Seie  Fiscal  Service 
RULES 

Bank  holding  companies  and  change  in  bank  control 
(Regulation  Y): 
Merchant  banking  investments,  8465-8493 


Separate  Parts  In  This  Issue 

Parti! 

Department  of  Treasiuy,  Federal  Reserve  System,  8465- 
8493 

Part  ill 

The  President.  8495-8500 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  tX)Oks  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  OO-ACE-38] 

Amendment  to  Class  E  Airspace; 
Ogaliala,  NE 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  action  amends  the  Class 
E  airspace  area  at  Ogaliala,  NE.  The 
FAA  has  developed  Area  Navigation 
(RNAV)  Runway  (RWY)  08  ORIGINAL, 
VHF  Omni-directional  Range  (VOR)/ 
Distance  Measuring  Equipment  (DME) 
RWY  08  ORIGINAL,  and  VOR/DME 
RWY  26  ORIGINAL,  Standard 
Instrument  Approach  Procedures  (SLAP) 
to  serve  Searle  Field,  Ogaliala,  NE. 
Additional  controlled  airspace 
extending  upward  from  700  feet  Above 
Ground  Level  (AGL)  is  needed  to 
accommodate  the  SIAPs  and  for  other 
Instrument  Flight  Rules  (IFR)  operations 
at  this  airport.  This  action  will  also 
correct  the  geographical  coordinates  of 
Searle  Field,  Ogaliala,  NE. 

The  intended  effect  of  this  rule  is  to 
provide  controlled  Class  E  airspace  for 
aircraft  executing  the  SIAPs  and  to 
segregate  aircraft  using  instrument 
approach  procedures  in  instrument 
conditions  from  aircraft  operating  in 
visual  conditions. 

DATES:  This  direct  final  rule  is  effective 
on  0901  UTC.  May  17,  2001. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  15.  2001. 

ADDRESSES:  Send  comments  regarding 
the  rule  in  triplicate  to:  Manager, 
Operations  and  Airspace  Branch,  Air 
Traffic  Division,  ACE-530,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  Docket 


Nimiber  OO-ACE-38,  901  Locust, 
Kansas  City,  MO  64106. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
the  Central  Region  at  the  same  address 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  An  informal  docket  may  also 
be  examined  during  normal  business 
hours  in  the  Air  Traffic  Division  at  the 
same  address  listed  above. . 
FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Mumper,  Air  Traffic  Division, 
Operations  &  Airspace  Branch,  ACE- 
520A,  DOT  Regional  Headquarters 
Building,  Federal  Aviation 
Administration,  901  Locust,  Kansas 
City,  MO  64106;  telephone:  (816)  329- 
2524. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  developed  RNAV  RWY  08 
ORIGINAL.  VOR/DME  RWY  08 
ORIGINAL  and  VOR/DME  RWY  26 
ORIGINAL  SIAP's  to  serve  Searle  Field, 
Ogaliala,  NE.  The  amendment  to  Class 
E  airspace  at  Ogaliala,  NE,  will  provide 
additional  controlled  airspace  at  and 
above  700  feet  AGL  in  order  to  contain 
the  new  SIAPs  within  controlled 
airspace,  and  thereby  facilitate 
separation  of  aircraft  operating  under 
histrument  Flight  Rules  (IFR).  The  area 
will  be  depicted  on  appropriate 
aeronautical  charts.  Class  E  airspace 
areas  extending  upward  from  700  feet  or 
more  above  the  siirface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9H,  dated  September  1, 
2000,  and  effective  September  16.  2000. 
which  is  incorporated  by  reference  in  14 
CFR  17.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and.  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  residted  in 
adverse  comments  or  objections.  The 
amendment  vnll  enhance  safety  for  all 
flight  operations  by  designating  an  area 
where  VFR  pilots  may  anticipate  the 
presence  of  IFR  aircraft  at  lower 
altitudes,  especially  dvuing  inclement 
weather  conditions.  A  greater  degree  of 
safety  is  achieved  by  depicting  the  area 
on  aeronautical  charts.  Unless  a  written 
adverse  or  negative  comment,  or  a 
vmtten  notice  of  intent  to  submit  an 


adverse  or  negative  comment  is  received 
within  the  comment  period,  the 
regulation  will  become  effective  on  the 
date  specified  above.  After  the  close  of 
the  comment  period,  the  FAA  will 
publish  a  docmnent  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  docimient 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
niunber  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy-related 
aspects  of  the  rule  that  might  suggest  a 
need  to  modiiy  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conunents 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  OO-ACE-38."  The  postcard 
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will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Onier  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  PR  11034, 
February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 

PART  71— OESIGNATKM  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

171.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9H  Airspace 
Designations  and  Reporting  Points, 
dated  September  1.  2000,  and  effective 
September  16,  2000,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ACENEE5    OgallaU,  NE  [Revised] 

Searle  Field,  NE 
(Lat.  41°07'11'N.,  long.  101°46'08'W.) 


That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.7-niile 
radius  of  Searle  Field. 
*         •         •         •         * 

Issued  in  Kansas  City,  MO,  on  December 
28.  2000. 
Donna  R.  Genest, 

Acting  Manager,  Air  Traffic  Division,  Central 
Region. 
[FR  Doc.  01-1280  Filed  1-30-01;  8:45  am] 

SaiMG  COOe  4010-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adininlstration 

14  CFR  Part  71 

[Airspace  Doclwt  No.  OO-ACE-37] 

Amendment  to  Class  E  Airspace; 
Grant,  NE 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  action  amends  the  Class 
E  airspace  area  at  Grant,  NE.  The  FAA 
has  developed  Area  Navigation  (RNAV) 
Runway  (RWY)  15  ORIGINAL,  RNAV 
RWY  33  ORIGINAL,  and  VHF  Omni- 
directional Range  (VOR)/Distance 
Measuring  Equipment  (DME)  Runway 

15  ORIGINAL,  Standard  Instrument 
Approach  Procedures  (SLAP)  to  serve 
Grant  Municipal  Airport.  Additional 
controlled  airspace  extending  upward 
from  700  feet  Above  Ground  Level 
(AGL)  is  needed  to  accommodate  the 
SlAPs  and  for  other  Instrument  Flight 
Rides  (IFR)  operations  at  this  airport. 
This  action  will  also  correct  the 
geographical  coordinates  of  Grant 
Municipal  Airport,  Grant,  NE. 

The  intended  effect  of  this  rule  is  to 
provide  controlled  Class  E  airspace  for 
aircraft  executing  the  SLAPs  and  to 
segregate  aircraft  using  instrument 
approach  procedures  in  instrument 
conditions  from  aircraft  operating  in 
visual  conditions. 

DATES:  Tliis  direct  final  nde  is  effective 
on  0901  UTC,  May  17,  2001. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  15,  2001. 

ADDRESSES:  Send  comments  regarding 
the  rule  in  triplicate  to:  Manager, 
Operations  and  Airspace  Branch,  Air 
Traffic  Division,  ACE-530,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  Docket 
Number  OO-ACE-37,  901  Locust, 
Kansas  City.  MO  64106. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 


the  Central  Region  at  the  same  address 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  An  informal  docket  may  also 
be  examined  during  normal  business 
hoiurs  in  the  Air  Traffic  Division  at  the 
same  address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Mumper,  Air  Traffic  Division, 
Operations  &  Airspace  Branch,  ACE- 
520A,  DOT  Regional  Headquarters 
Building,  Federal  Aviation 
Administration,  901  Locust,  Kansas 
City.  MO  64106;  telephone:  (816)  329- 
2524. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  developed  RNAV  RWY  15 
ORIGINAL.  RNAV  RWY  33  ORIGINAL, 
and  VOR/DME  RWY  15  ORIGINAL 
SlAP  to  serve  the  Grant  Mimicipal 
Airport,  Grant,  NE.  The  amendment  to 
Class  E  airspace  at  Grant,  NE.  will 
provide  additional  controlled  airspace 
at  and  above  700  feet  AGL  in  order  to 
contain  the  new  SLAPs  within 
controlled  airspace,  and  thereby 
facilitate  separation  of  aircraft  operating 
under  Instrument  Flight  Rules  (IFR). 
The  area  will  be  depicted  on 
appropriate  aeronautical  charts.  Class  E 
airspace  areas  extending  upward  fi'om 
700  feet  or  more  above  the  surface  of  the 
earth  are  published  in  paragraph  6005  of 
FAA  Order  7400.9H.  dated  September  1. 
2000.  and  effective  September  16,  2000, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  dociunent  will 
be  published  subsequenUy  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regidation  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  residted  in 
adverse  comments  or  objections.  The 
amendment  will  enhance  safety  for  all 
flight  operations  by  designating  an  area 
where  VFR  pilots  may  anticipate  the 
presence  of  IFR  aircraft  at  lower 
altitudes,  especially  during  inclement 
weather  conditions.  A  greater  degree  of 
safety  is  achieved  by  depicting  the  area 
on  aeronautical  charts.  Unless  a  written 
adverse  or  negative  comment,  or  a 
written  notice  of  intent  to  submit  an 
adverse  or  negative  comment  is  received 
within  the  comment  period,  the 
regulation  will  become  effective  on  the 
date  specified  above.  After  the  close  of 
the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
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( ices  receive,  within  the  comment 
period,  and  adverse  or  negative 
comment,  or  written  notice  of  intent  to 
submit  such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 


Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  nde  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  RiUes  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  xmder  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy-related 
aspects  of  the  rule  that  might  suggest  a 
need  to  modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rides  Docket  for  examination  by 
interested  persons.  A  report  that 
simimarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rides  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  OO-ACE-37."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 


the  preamble,  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  imder  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113. 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389. 

§71.1    [Amended] 

2:  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9H  Airspace 
Designations  and  Reporting  Points, 
dated  September  1.  2000.  and  effective 
September  16.  2000.  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ACE  NE  E5    Grant,  NE  (Revised] 

Grant  Municipal  Airport,  NE 

(Lat.  40°52'10^.,  long.  101°43'58"W.) 
Grant  NDB 
(Lat.  40"'52'15'N..  long.  101''43'50'TV.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  with  a  6.4-mile  radius 
of  Grant  Municipal  Airport  and  within  2.6 
miles  edch  side  of  the  156°  bearing  from  the 
Grant  NDB  extending  from  the  6.4-mile 
radius  to  7.4  miles  southeast  of  the  airport 
and  within  2.6  miles  each  side  of  the  317° 
bearing  from  the  Grant  NDB  extending  from 
the  6.4-mile  radius  to  7.4  miles  northwest  of 
the  airport. 


Issued  in  Kansas  City,  MO,  on  December 
28,  2000. 

Donna  R.  Genest, 

Acting  Manager.  Air  Traffic  Division,  Central 
Region. 

[FR  Doc.  01-1279  Filed  1-30-01;  8:45  am] 
BIUJNG  COOE  4eiO-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  OO-ACE-36] 

Amendment  to  Class  E  Airspaca; 
Bowling  Green,  MO 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnON:  Direct  final  nde;  request  for 
comments. 

SUMMARY:  This  action  amends  the  Class 
E  airspace  area  at  Bowling  Green,  MO. 
The  FAA  has  developed  Area 
Navigation  (RNAV)  Runway  (RWY)  13 
ORIGINAL  and  RNAV  RWY  31 
ORIGINAL,  Standard  Instrument 
Approach  Procedures  (SLAP)  to  serve 
Bowling  Green  Municipal  Airport. 
Additional  controlled  airspace 
extending  upward  from  700  feet  Above 
Ground  Level  (AGL)  is  needed  to 
accommodate  the  SlAPs  and  for  other 
Instnmient  Flight  Rules  (IFR)  operations 
at  this  airport.  This  action  will  also 
correct  the  geographical  coordinates  of 
Bowling  Green  Municipal  Airport, 
Bowling  Green,  MO. 

The  intended  effect  of  this  rule  is  to 
provide  controUed  Class  E  airspace  for 
aircraft  executing  the  SLAPs  and  to 
segregate  aircraft  using  instnunent 
approach  procedures  in  instnunent 
conditions  fi'om  aircraft  operating  in 
visual  conditions. 

DATES:  This  direct  final  rule  is  effective 
on  0901  UTC,  May  17,  2001. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  15,  2001. 

ADDRESSES:  Send  comments  regarding 
the  rule  in  triplicate  to:  Manager, 
Operations  and  Airspace  Branch,  Air 
Traffic  Division,  ACE-530,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  Docket 
Number  OO-ACE-36,  901  I^ocush, 
Kansas  City,  MO  64106. 

The  Official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
the  Central  Region  at  the  same  address 
between  9  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
An  informal  docket  may  also  be 
examined  during  normal  business  hours 
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at  the  Air  Traffic  Division  at  the  same 
address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Mumper,  Air  Traffic  Division, 
Operations  &  Airspace  Branch,  ACE- 
520A,  DOT  Regional  Headquarters 
Building,  Federal  Aviation 
Administration,  901  Locust,  Kansas 
City,  MO  64106;  telephone:  (816}  329- 
2524. 

SUPPLEMENTARY  MFORMATWN:  The  FAA 
has  developed  RNAV  RWY  13 
ORIGINAL  and  RNAV  RWY  31 
ORIGINAL  SL\P  to  serve  the  Bowling 
Green  Mimicipal  Airport,  Bowling 
Green,  MO.  The  amendment  to  Class  E 
airspace  at  Bowling  Green,  MO,  will 
provide  additional  controlled  airspace 
at  and  above  700  feet  AGL  in  order  to 
contain  the  new  SIAPs  within 
controlled  airspace,  and  thereby 
facilitate  separation  of  aircraft  operating 
under  Instrument  Flight  Rules  (IFR). 
The  area  will  be  depicted  on 
appropriate  aeronautical  charts.  Class  E 
airspace  areas  extending  upward  firom 
700  fieet  or  more  above  the  sinfoce  of  the 
earth  are  published  in  paragraph  6005  of 
FAA  Order  7400.9H,  dated  September  1, 
2000,  and  effective  September  16,  2000, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  dociunent  will 
be  published  subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  The 
amendment  will  enhance  safety  for  all 
flight  operations  by  designating  an  area 
where  VFR  pilots  may  anticipate  the 
presence  of  IFR  aircraft  at  lower 
altitudes,  especially  during  inclement 
weather  conditions.  A  greater  degree  of 
safety  is  achieved  by  depicting  the  area 
on  aeronautical  charts.  Unless  a  written 
adverse  or  negative  comment,  or  a 
written  notice  of  intent  to  submit  an 
adverse  or  negative  conunent  is  received 
within  the  comment  period,  the 
regulation  will  become  effective  on  the 
date  specified  above.  After  the  close  of 
the  comment  period,  the  FAA  will 
published  a  doctunent  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  conunent 
period,  an  adverse  or  negative  comment. 


or  written  notice  of  intent  to  submit 
such  a  comment,  a  dociunent 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 

a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  conunent  period. 

Commaits  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  (A  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regiUatory,  economic, 
environmental,  and  energy-related 
aspects  of  the  rule  that  might  suggest  a 
need  to  modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  conmients, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
simunarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comment  to  Docket 
No.  OO-ACE-36."  The  postcard  will  be 
date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 


comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  imder  Department  of 
Transportation  (DOT)  Regidatory 
Policies  and  Procedvires  (44  FR  11034, 
February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 

PART  71— DESIGNATION  OF  CLASS  A. 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp..  p.  389. 

171.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9H  Airspace 
Designations  and  Reporting  Points, 
dated  September  1,  2000,  and  effective 
September  16.  2000,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  f mm  700  feet  or  more 
above  the  surface  of  the  earth. 


ACE  MO  E5    Bowling  Green,  MO  (Revised] 

Bowling  Green  Municipal  Airport,  MO 
(Lat.  39''22'12'N.,  long.  91''13'09'W.) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  a  6.3-mile 

radius  of  the  Bowling  Green  Municipal 

Airport. 

•         •         •         *         * 

Issued  in  Kansas  City,  MO,  on  December 
28,  2000. 
Donna  R.  Genest, 

Acting  Manager,  Air  Traffic  Division,  Centra] 

Region. 

[FR  Doc.  01-1278  Filed  1-30-01;  a:45  am] 

BtUJNO  CODE  4ei»-13-H 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  OO-ACE-35] 

Amendment  to  Ciass  E  Airspace; 
Council  Bluffs,  lA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  action  amends  the  Class 
E  airspace  area  at  Council  Bluffs,  JA. 
The  FAA  has  developed  Area 
Navigation  (RNAV)  Runway  (RWY)  13 
ORIGINAL,  a  Standard  Instrument 
Approach  Procedure  (SLAP)  to  serve 
Coiuicil  Bluffs  Municipal  Airport. 
Additional  controlled  airspace 
extending  upward  fix)m  700  feet  Above 
Ground  Level  (AGL)  is  needed  to 
accommodate  this  SlAP  and  for  other 
Instrument  Flight  Rules  (IFR)  operations 
at  this  airport.  This  action  will  also 
amend  the  geographical  coordinates  of 
Eppley  Airfield,  NE. 

The  intended  effect  of  this  rule  is  to 
provide  controlled  Class  E  airspace  for 
aircraft  executing  the  SIAP  and  to 
segregate  aircraft  using  instrument      k 
approach  procedures  in  instrument 
conditions  from  aircraft  operating  in 
visual  conditions. 

DATES:  This  direct  final  rule  is  effective 
on  0901  UTC,  May  17,  2001. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
February  25,  2001. 

ADDRESSES:  Send  comments  regarding 
the  rule  in  triplicate  to:  Manager, 
Operations  and  Airspace  Branch,  Air 
Traffic  Division,  ACE-530,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  Docket 
Number  OO-ACE-35,  901  Locust, 
Kansas  City.  MO  64106. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
the  Central  Region  at  the  same  address 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  An  informal  docket  may  also 
be  examined  diuing  normal  business 
horns  in  the  Air  Traffic  Division  at  the 
same  address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Operations  &  Airspace  Branch,  ACE- 
520C.  EKDT  Regional  Headquarters 
Building,  Federal  Aviation 
Administration,  901  Locust,  Kansas 
City,  MO  64106;  telephone:  (816)  32^ 
2525. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  developed  RNAV  RWY  13 


ORIGINAL,  SIAP  to  serve  the  Council 
Bluffs  Municipal  Airport,  Coimcil 
Bltiffs,  LA.  The  amendment  to  Class  E 
airspace  at  Council  Bluffs.  lA.  will 
provide  additional  controlled  airspace 
at  and  above  700  feet  AGL  in  order  to 
contain  the  new  SIAP  within  controlled 
airspace,  and  thereby  facilitate 
separation  of  aircraft  operating  imder 
Instrument  Flight  Rules  (IFR).  The 
amendment  at  Council  Bluffs  Municipal 
Airport.  LA,  will  provide  additional 
controlled  airspace  for  aircraft  operating 
imder  IFR  procedures.  The  area  will  be 
depicted  on  appropriate  aeronautical 
charts.  Class  E  airspace  areas  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth  are  published  in 
paragraph  6005  of  FAA  Order  7400.9H. 
dated  September  1 .  2000,  and  effective 
September  16.  ZOOO.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  docimient  will  be 
published  subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and.  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  The 
amendment  will  enhance  safety  for  all 
flight  operations  by  designating  an  area 
where  VFR  pilots  may  anticipate  the 
presence  of  IFR  aircraft  at  lower 
altitudes,  especially  during  inclement 
weather  conditions.  A  greater  degree  of 
safety  is  achieved  by  depicting  the  area 
on  aeronautical  charts.  Unless  a  written 
adverse  or  negative  comment,  or  a 
written  notice  of  intent  to  submit  an 
adverse  or  negative  comment  is  received 
within  the  comment  period,  the 
regulation  will  become  effective  on  the 
date  specified  above.  After  the  close  of 
the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  conunent.  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rufemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 


comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Commimications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining- whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy-related 
aspects  of  the  rule  that  might  suggest  a 
need  to  modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conunents 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  OO-ACE-35."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble.  I  certify  that  this 
regulation  (1)  is  not  a  significant 
regulatory  action  imder  Executive  Order 
12866;  (2)  is  not  a  "significant  rule" 
under  Department  of  Transportation 
(DOT)  Regulatory  Policies  and 
Procedures  (44  FR  11034.  February  26. 
1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  FlexibiUty  Act. 
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List  of  Subjects  in  14  CFR  Part  71 

Airport,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  tbe  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 

PART  71-OESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  dtatidn  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g),  40103.  40113. 
40120:  E.O.  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389. 

fTI.I    [Ainandedl 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9H  Airspace 
Designations  and  Reporting  Points, 
dated  September  1,  2000,  and  effective 
September  16,  2000,  is  amended  as 
follows: 

Pamgmph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ACEIAES    Coaodl  Blnft,  lA  nteviaadl 

Epplay  Airfield.  NE 

(L«L  41°18'10T^,  long.  95'53'39'W.) 
Offutt  AFB.  NE 

(Ut.  41'0r06'N..  long.  95*54'45'W.) 
Council  Blufb  Municipal  Airport,  lA 

(UL  41'15'34'  N..  Long.  95'45'36'W.) 

That  airapace  extending  upward  from  700 
faet  above  the  sutCkb  within  a  6.9-miie 
radius  of  Eppley  Airfield,  and  mthin  3  miles 
each  side  of  the  Eppley  Airfield  Runway  14R 
ILS  localizer  course  extending  from  the  6.9- 
mile  radius  to  12  miles  northwest  of  the 
airport  and  writhin  a  7-mile  radius  of  Offutt 
AFB  and  within  4.3  miles  each  side  of  the 
Offutt  ILS  localizef  course  extending  from 
the  7-niile  radius  to  7.4  miles  southeast  of  the 
AFB  and  within  a  6.4  mile  radius  of  the 
Council  Bluffs  Mtmidpal  Airport 


Issued  in  Kansas  City.  MO,  E)ecember  27, 
2000. 
Richard  L.  Day, 

Acting  Manager,  Air  Traffic  Division,  Centra] 

Region. 

[FR  Doc.  01-1548  Filed  1-30-01;  8:45  am) 

■aiMG  COOe  4010-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[AirspwM  Doclcat  No.  OO-ACE-32] 

Amendment  to  Class  E  Airspace; 
Bloomlield,  lA 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  This  document  confirms  the 

effective  date  of  a  direct  final  rule  which 
revises  Class  E  airspace  at  Bloomfield, 
lA. 

EFFECTIVE  DATE:  0901  UTC,  March  22, 
2001. 

FOR  RIRTHER  MFORMATKM  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch.  ACE-520C,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  Qty,  MO  64106;  telephone: 
(816)  329-2525. 

SUPPLEMENTARY  MF0RMAT10N:  The  FAA 
published  this  direct  final  rule  with  a 
reques^for  comments  in  the  Federal 
Ks^jister  on  November  9,  2000  (65  FR 
67256).  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment  This  direct  final  rule 
advised  tbe  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
March  22,  2001.  No  adverse  comments 
were  received,  and  thus  this  notice 
confirms  that  this  direct  final  rule  will 
become  effective  on  that  date. 

Issued  in  Kansas  Qty,  MO  on  January  2, 
2001. 

H.  J.  Lyoas.  Jr., 

Manager,  Air  Traffic  Division,  Central  Region. 
(FR  Doc.  01-1547  Filed  1-30-01;  8:45  am] 

■■JJNO  COM  4Sie-1S-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[AirspcKM  Dodnt  No.  O&-ACE-30] 

Amendment  to  Class  E  Airspace; 
Bassett,NE 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 


ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  action  amends  the  Class 
E  airspace  at  Bassett,  NE.  The  FAA  has 
developed  Area  Navigation  (RNAV) 
Runway  (RWY)  13  ORIGINAL,  and 
RNAV  RWY  31  ORIGINAL  Standard 
Instrument  Approach  Procedures  (SLAP) 
to  serve  Rock  County  Airport,  Bassett, 
NE.  Additional  controlled  airspace 
extending  upward  from  700  feet  Above 
Ground  Level  (AGL)  is  needed  to 
accommodate  the  SLAPs  and  for  other 
Instnunent  Flight  Rules  (IFR)  operations 
at  this  airport.  This  action  will  also 
correct  the  geographical  coordinates  of 
Rock  Coimty  Airport,  Bassett,  NE. 

The  intended  effect  of  this  rule  is  to 
provide  controlled  Class  E  airspace  for 
aircraft  executing  the  SIAPs  and  to 
segregate  aircraft  using  instrumental 
approach  procedures  in  instrument 
conditions  from  aircraft  operating  in 
visual  conditions. 

DATES:  This  direct  final  rule  is  effective 
on  0901  UTC,  May  17,  2001. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  15,  2001. 

ADDRESSES:  Send  comments  regarding 
the  rule  in  triplicate  to:  Manager, 
Operations  and  Airspace  Branch,  Air 
Traffic  Division,  ACE-530,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Admiiustration,  Docket 
Ntunber  OO-ACE-39. 901  Locust. 
Kansas  City,  MO  64106. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
the  Central  Region  at  the  same  address 
between  9:00  tum.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  An  informal  docket  may  &lso 
be  examined  during  normal  business 
hours  in  the  Air  Traffic  Division  at  the 
same  address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Mumper,  Air  Traffic  Division, 
Operations  &  Airspace  Branch,  ACE- 
520A,  DOT  Regional  Headquarters 
Building,  Federal  Aviation 
Administration,  901  Locust,  Kansas 
City,  MO  64106:  telephone:  (816)  329- 
2524. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  developed  RNAV  RWY  13 
ORIGINAL  and  RNAV  RWY  31 
ORIGINAL  to  serve  Rock  County 
Airport,  Bassett,  NE.  The  amendment  to 
Class  E  airspace  at  Bassett,  NE,  will 
provide  additional  controlled  airspace 
at  and  above  700  feet  AGL  in  order  to 
contain  the  new  SIAPs  within 
controlled  airspace,  and  thereby 
facilitate  separation  of  aircraft  operating 
under  Instrument  Flight  Rules  (IFR). 
The  area  will  be  depicted  on 
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appropriate  aeronautical  charts.  Class  E 
airspace  areas  extending  upward  from 
700  feet  or  more  above  Qie  surface  of  the 
earth' are  published  in  paragraph  6005  of 
FAA  Order  7400.9H,  dated  September  1, 
2000,  and  effective  September  16,  2000, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  The 
amendment  will  enhance  safety  for  all 
flight  operations  by  designating  an  area 
where  VFR  pilots  may  anticipate  the 
presence  of  IFR  aircraft  at  lower 
altitudes,  especially  dimng  inclement 
weather  conditions.  A  greater  degree  of 
safety  is  achieved  by  depicting  the  area 
on  aeronautical  charts.  Unless  a  written 
adverse  or  negative  comment,  or  a 
written  notice  of  intent  to  submit  an 
adverse  or  negative  comment  is  received 
within  the  comment  period,  the 
regulation  will  become  effective  on  the 
date  specified  above.  After  the  close  of 
the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rtilemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 


determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environemtal,  and  energy-related 
aspects  of  the  rule  that  might  suggest  a 
need  to  modify  the  r\ile.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  OO-ACE-39."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  imder 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regiUatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  106(g),  40103,  40113. 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

S71.1    [AmerMtod] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9H  Airspace 
Designations  and  rRporting  Points, 
dated  September  1,  2000,  and  effective 
September  16,  2000,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ACE  NE  E5    Baswtt,  NE  (Revised] 

Rock  County  Airports,  NE 

(Lat.  42°34'11'N.,  long.  99°34'06'W.) 
Rock  County  NDB 

(Lat.  42''34'25'N.,  long.  99°34'40'W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  witliin  a  6.4-mile 
radiu£  of  Rock  County  Airport  and  within  2.2 
miles  each  side  of  the  134°  bearing  from  the 
Rock  County  NDB  extending  from  the  6.4- 
mile  radius  to  7.4  miles  southeast  of  the  Rock 
County  NDB. 


Issued  in  Kansas  City,  MO,  on  January  2, 
2001. 

H.J.  Lyons,  Jr., 

Manager,  Air  Traffic  Division,  Central  Region. 
[FR  Doc.  01-1546  Filed  1-30-01;  8:45  am] 
BttXING  COOe  4eiO-13-H 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  2000-ASW-19] 

Revision  of  Class  E  Airspace,  Atlanta, 
TX 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMIMARY:  This  notice  confirms  the 

effective  date  of  a  direct  final  rule  which 

revises  the  Class  E  Airspace  at  AUanta, 

TX. 

EFFECTIVE  DATE:  The  direct  final  rule 

published  at  65  FR  67625  is  effective 

0901  UTC,  March  22,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  J.  Day,  Airspace  Branch,  Air 

Traffic  Division,  Southwest  Region, 

Federal  Aviation  Administration,  Forth 

Worth,  TX  76193-0520,  telephone:  817- 

222-5593. 

SUPPLEMENTARY  INFORMATION:  The  FAA  . 

published  this  direct  final  rule  with  a 

request  for  comments  in  the  Federal 
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BT  on  November  13,  2000,  {65  FR 
67625).  The  FAA  uses  the  direct  final 
rulemaking  procediire  for  a 
noncontroversial  rule  where  the  FAA 
beUeves  that  there  will  be  no  adverse 
public  comment,  this  direct  final  rule 
advised  the  public  that  no  adverse 
conmients  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
March  22,  2001.  No  adverse  comments 
were  received,  and,  thus,  this  action 
confirms  that  this  direct  final  rule  will 
be  effective  on  that  date. 

Issued  in  Fort  Worth,  TX,  on  January  8, 
2001. 

Robert  N.  Stevens, 
Acting  Manager.  Air  Traffic  Division, 
Southwest  Region. 

[FR  Doc.  01-1550  Filed  1-30-01;  8:45  am] 
■UMQ  OOOC  4eie-13-M 


DEPARmENT  OF  TRANSPORTATION 
Fwtony  Aviation  Administration 

14CFRPart71 

[Akapaoe  DocIbM  No.  2000-ASW-21] 

Revocation  of  Clasa  E  Alrapaca,  Gaga, 
OK 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  revokes  the 
Class  E  airspace  at  Gage,  OK.  The 
cancellation  of  all  Standard  Instnmient 
Approach  Procedures  (SLAP),  at  Gage 
Airport,  Gage,  OK,  has  made  this  rule 
necessary.  This  action  is  intended  to 
relinquish  control  of  airspace  that  is  no 
longer  needed  at  Gage  Airport,  Gage, 
OK. 

DATES:  Effective  0901  UTC.  May  17, 
2001.  Comments  must  be  received  on  or 
before  March  19,  2001. 
ADOWEUBCO:  Send  comments  on  the  rule 
in  triplicate  to  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  Southwest 
Region,  Docket  No.  2000-ASW-21.  Fort 
Worth,  TX  76193-0520.  The  official 
docket  may  be  examined  in  the  Office 
of  the  Regional  Counsel,  Southwest 
Region,  Federal  Aviation 
Administration,  2601  Meachara 
Boulevard,  Room  663,  Fort  Worth,  TX, 
between  9  a.m.  and  3  p.m..  Monday 
through  Friday,  except  Federal  holidays. 
An  informal  docket  may  also  be 
examined  during  normal  business  hours 


at  the  Airspace  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration,  Southwest  Region, 
Room  414,  Fort  Worth,  TX. 
FOR  FURTHER  MFORMATION  CONTACT: 
Donald  J.  Day,  Airspace  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0520,  telephone  817- 
222-5593. 

SUPPLfMENTARY  MFORMATKM:  This 
amendment  to  14  CFR  part  71  revokes 
the  Class  E  airspace  at  Gage  OK.  The 
cancellation  of  all  SIAPs,  at  Gage 
Airport,  Gage,  OK,  has  made  this  rule 
necessary.  This  action  is  intended  to 
relinquish  control  of  airspace  that  is  no 
longer  needed  at  Gage  Airport,  Gage, 
OK. 

Class  E  airspace  designations  are 
published  in  Paragraphs  6002  and  6005 
of  FAA  Order  7400.9H,  dated  September 
1,  2000,  and  effective  September  16, 
2000,  which  is  incorporated  by 
reference  in  14  CFR  §  71.1.  The  Qass  E 
airspace  designation  listed  in  this 
document  will  be  published 
subsequently  in  the  order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  residt  in  adverse  or 
negative  comment  and  therefore  is 
issuing  it  as  a  direct  final  rule.  A 
substantial  number  of  previous 
opportunities  provided  to  the  public  to 
comment  on  substantially  identical 
actions  have  resulted  in  negligible 
adverse  conunents  or  objections.  Unless 
a  written  adverse  or  negative  comment, 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  comment  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  conunent  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  doctunent  will  be 
published  in  the  Fsikral  legistwr.  This 
document  may  withdraw  the  direct  final 
nde  in  whole  or  in  part.  After 
considering  the  adverse  or  negative 
comment,  we  may  publish  another 
direct  final  rule  or  publish  a  notice  of 
proposed  rulemaking  with  a  new 
comment  period. 


Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking. 


comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
niunber  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  AH  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  is  needed. 

Comments  are  specifically  invited  on 
the  overall  regiUatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  gomments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  conmients, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
simimarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  2000-ASW-21."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Agmcy  Findings 

The  regidations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  will  not 
have  federalism  implications  under 
Executive  Order  13132. 

Fiirther,  the  FAA  has  determined  that 
this  regulation  is  noncontroversial  and 
unlikely  to  restilt  in  adverse  or  negative 
comments  and  only  involves  an 
established  body  of  technical 
regulations  that  require  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  Therefc»e,  I 
certify  that  this  regulation  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
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imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  Since  this  rule  involves 
routine  matters  that  will  only  affect  air 
traffic  procedxu^s  and  air  navigation,  it 
does  not  warrant  preparation  of  a 
Regulatory  Flexibility  Analysis  because 
the  anticipated  impact  is  so  minimal. 

list  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  amends  14 
CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 


1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854;  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389. 

{71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9H, 
Airspace  Designations  and  Reporting 
Points,  dated  September  1,  2000,  and 
effective  September  16,  2000,  is 
amended  as  follows: 

Paragraph  6002    Class  E  airspace  areas 
extending  upward  from  the  surface  of  the 
earth. 

Paragraph  6005     Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 
***** 

ASWOKE2    Gage,  OK  [Revoked] 
ASW  OK  E5    Gage,  OK  [Revoked] 


II 


Issued  in  Fort  Worth,  TX  on  January  8, 
2001. 

Robert  N.  Stevens, 

Acting  Manager,  Air  Traffic  Division, 
Southwest  Region. 

[FR  Doc.  01-1549  Filed  1-30-01;  8:45  am] 

MLUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Doclcet  No.  OO-ACE-33] 

Amendment  to  Class  E  Airspace; 
Albia.  lA 

AGENCY:  Federal  Aviation 
Administration,  DOT. 


ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  This  document  confirms  the 
effective  date  of  a  direct  final  rule  which 
revises  Class  E  airspace  at  Albia,  lA. 
EFFECTIVE  DATE:  0901  UTC,  March  22, 
2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City,  MO  64106;  telephone: 
(816)  329-2525. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  November  9,  2000  (65  FR 
67254).  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA . 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
March  22,  2001.  No  adverse  comments 
were  received,  and  thus  this  notice 
confirms  that  this  direct  final  rule  will 
become  effective  on  that  date. 

Issued  in  Kansas  City,  MO  on  )anuary  5, 
2001. 

H.J.  Lyons,  Jr., 

Manager,  Air  Traffic  Division,  Central  Region. 
[FR  Doc.  01-2038  Filed  1-30-01;  8:45  am] 
BtlXING  CODE  4910-13-M 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

32  CFR  Part  199 
RIN  0720-AA57 

Civilian  Health  and  Medical  Program  of 
the  Uniformed  Services  (CHAMPUS); 
Methodology  for  Coverage  of  Phase  li 
and  Phase  ill  Clinical  Trials  Sponsored 
by  the  National  Institutes  of  Health 

AGENCY:  Office  of  The  Secretary;  DoD. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  allows  the 
Department  of  Defense  to  waive  normal 
requirements  so- that  covered 
beneficiaries  can  participate  in  Phase  II 
and  Phase  III  clinical  trials  sponsored  or 
approved  by  the  National  Institutes  of 
Health  National  Cancer  Institute  (NIH 
NCI).  This  waiver  authority  is  expected 
to  promote  beneficiary  access  to 


promising  new  treatments  and 
contribute  to  the  development  of  such 
treatments. 

EFFECTIVE  DATE:  March  2,  2001. 

ADDRESSES:  TRICARE  Management 
Activity  (TMA),  Program  Operations 
Directorate,  Program  Development,  5111 
Leesburg  Pike,  Suite  810,  Falls  Church. 
VA  22041-3206. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Collins,  Office  of  the  Assistant 
Secretary  of  Defense  (Health  Affairs)/ 
TRICARE  Management  Activity, 
telephone  (703)  681-0039.  Questions 
regarding  payment  of  specific  claims 
under  CHAMPUS  should  be  addressed 
to  the  appropriate  regional  TRICARE/ 
CHAMPUS  contractor. 

SUPPLEMENTARY  INFORMATION: 
L  Overview  of  the  Rule 

Introduction  and  background 

This  final  rule  implements  title  10, 
United  States  Code,  section  1079(a)(13) 
which  provides  for  a  waiver  of  the 
general  prohibition  on  coverage  of 
unproven  medical  treatments  or 
procedures  in  connection  with  clinical 
trials  sponsored  or  approved  by  the 
National  Institutes  of  Health-National 
Cancer  Institute.  This  waiver  is 
contingent  upon  the  Secretary  of 
Defense's  determination  that  a  waiver 
will  promote  access  to  promising  new 
treatments  and  contribute  to  the 
development  of  such  treatments.  Based 
on  the  improved  beneficiary  access  to 
these  trials,  and  the  contributions  to  the 
development  of  such  treatments,  it  is  in 
the  best  interest  of  the  Department  and 
its  beneficiaries  to  continue  to  provide 
access  through  an  authorized  waiver  as 
outlined  in  the  proposed  rule.  The 
Department  of  Defense  and  the  National 
Institutes  of  Health  National  Cancer 
Institute  (NCI)  established  a  partnership 
in  1994  for  the  purpose  of  conducting  a 
demonstration  project  that  allowed 
patients  with  breast  cancer  to  be 
considered  for  NCI-sponsored  bone 
marrow  transplant  clinical  trials.  This 
program  expanded  in  1996  to  include 
all  cancers  and  NCI-Sponsored  Phase  n 
and  m  cancer  treatment  clinical  trials. 
The  partnership  was  further  expanded 
as  of  Jime  21,  1999  to  include  cancer 
prevention  and  treatment.  Between 
January  1996  and  Januar>'  2000. 
approximately  270  beneficiaries  have 
participated  in  NCI-approved  clinical 
trials  under  the  waiver.  The  Department 
of  Defense  ho[>es  that  this  permanent 
benefit  will  heighten  the  awareness 
among  our  cancer  patients  that  clinical 
trials  are  a  promising  treatment  option 
and  encourage  them  to  consider  this. 
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Public  Comments:  The  proposed  rule 
was  published  in  the  Federal  Register 
on  May  31,  2000  (65  FR  34627).  No 
public  comments  were  received. 

Provisions  of  the  Final  Rule:  The  final 
rule  is  consistent  with  the  proposed 
nile. 

n.  Regulatory  Procedures 

Executive  Order  12866  requires 
certain  regulatory  assessments  for  any 
significant  regulatory  action,  defined  as 
one  which  would  result  in  an  annual 
effect  on  the  economy  of  $100  million 
or  more,  or  have  other  substantial 
impacts. 

The  Regulatory  Flexibility  Act  (RFA) 
requires  that  each  Federal  agency 
prepare,  and  make  available  for  public 
comment,  a  regulatory  flexibility 
analysis  when  the  agency  issues  a 
regulation  which  would  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

The  final  rule  will  not  impose 
additional  information  collection 
requirements  on  the  public  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  55). 

List  of  Subjects  in  32  CFR  Part  199 

Administrative  practice  and 
procediue.  Claims,  Fraud,  Health  care. 
Health  insurance.  Military  personnel. 

PART  19»HAMENDED] 

1.  The  authority  citation  for  Part  199 
continues  to  read  as  follows: 

Anthority:  5  U.S.C.  301;  10  U.S.C.  Chapter 
55. 

2.  Section  199.4  is  amended  by 
adding  new  paragraph  (e)(21)  and 
revising  paragraph  ^(15)  introductory 
text  to  read  as  follows: 

f  198.4    Basic  program  tMnefits. 

•        •         *         *         * 

(e)*  *  * 

(21)  National  Institutes  of  Health 
Clinical  Trials.  By  law,  the  general 
prohibition  against  CHAMPUS  cost- 
sharing  of  improven  drugs,  devices,  and 
medical  treatments  or  procedures  may 
be  waived  in  connection  with  clinical 
trials  sponsored  or  approved  by  the 
National  Institutes  of  Health  National 
Cancer  Institute  if  it  is  determined  that 
such  a  waiver  will  promote  access  by 
covered  beneficiaries  to  promising  new 
treatments  and  contribute  to  the 
development  of  such  treatments.  A 
waiver  shall  only  be  exercised  as 
authorized  under  this  paragraph. 

(i)  Demonstration  Waiver.  A  waiver 
may  be  granted  through  a  demonstration 
project  established  in  accordance  with 
§199.1(o)  of  this  part. 


(ii)  Continuous  Waiver.  (A)  General. 
As  a  result  of  a  demonstration  project 
under  which  a  waiver  has  been  granted 
in  coimection  with  a  National  Institutes 
of  Health  National  Cancer  Institute 
clinical  trial,  a  determination  may  be 
made  that  it  is  in  the  best  interest  of  the 
government  and  CHAMPUS 
beneficiaries  to  end  the  demonstration 
and  continue  to  provide  a  waiver  for 
CHAMPUS  cost-sharing  of  the  specific 
clinical  trial.  Only  those  specific 
clinical  trials  identified  under 
paragraph  (e)(2)(ii)  of  this  section  have 
been  authorized  a  continuous  waiver 
under  CHAMPUS. 

(B)  National  Cancer  Institute  (NCI) 
Sponsored  Cancer  Prevention, 
Screening,  and  Early  Detection  Clinical 
Trials.  A  continuous  waiver  under 
paragraph  (e)(20)  of  this  section  has 
been  granted  for  CHAMPUS  cost- 
sharing  for  those  CHAMPUS-eligible 
patients  selected  to  participate  in  NCI 
sponsored  Phase  II  and  Phase  in  studies 
for  the  prevention  and  treatment  of 
cancer. 

(1)  CHAMPUS  will  cost-share  all 
medical  care  and  testing  required  to 
determine  eligibility  for  an  NQ- 
sponsored  trial,  including  the 
evaluation  for  eligibility  at  the 
institution  conducting  the  NCI- 
sponsored  study.  CHAMPUS  will  cost- 
share  all  medical  care  required  as  a 
residt  of  participation  in  NCI-sponsored 
studies.  This  includes  purchasing  and 
administering  all  approved 
chemotherapy  agents  (except  for  NQ- 
funded  investigational  drugs),  all 
inpatient  and  outpatient  care,  including 
diagnostic  and  laboratory  services  not 
otherwise  reimbursed  imder  an  NCI 
grant  program  if  the  following 
conditions  are  met: 

(i)  The  provider  seeking  treatment  for 
a  CHAMPUS-eligible  patient  in  an  NCI 
approved  protocol  has  obtained  pre- 
authorization  for  the  proposed  trtsatment 
before  initial  evaluation;  and, 

[ii]  Such  treatments  are  NCI 
sponsored  Phase  II  or  Phase  III 
protocols;  and, 

(Hi)  The  patient  continues  to  meet 
entry  criteria  for  said  protocol;  and, 

(iv)  The  institution^  and  individual 
providers  are  CHAMPUS  authorized 
providers. 

(2)  CHAMPUS  will  not  provide 
reimbursement  for  care  rendered  in  the 
National  Institutes  of  Health  Clinical 
Center  or  costs  associated  with  non- 
treatment  research  activities  associated 
with  the  clinical  trials. 

(3)  Cost-shares  and  deductibles 
applicable  to  CHAMPUS  will  also  apply 
under  the  NCI-sponsored  clinical  trials. 

(4)  The  Director,  OCHAMPUS,  shall 
issue  procedures  and  guidelines 


establishing  NQ  sponsorship  of  clinical 
trials  and  the  administrative  process  by 
which  individual  patients  apply  for  and 
receive  cost-sharing  under  NCI 
sponsored  cancer  clinical  trials. 
***** 

(g)*  *  * 

(15)  Unproven  drugs,  devices,  and 
medical  treatments  or  procedures.  By 
law,  CHAMPUS  can  only  cost-share 
medically  necessary  supplies  and 
services.  Any  drug,  device,  or  medical 
treatment  or  procedure,  the  safety  and 
efficacy  of  which  have  not  been 
established,  as  described  in  this 
paragraph  (g)(15),  is  improved  and 
caimot  be  cost-shared  by  CHAMPUS 
except  as  authorized  imder  199.4(e)(21) 
of  this  part. 
*        *        *        *        * 

Dated:  January  25,  2001. 
L.M .  B]muin, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

(FR  Doc.  01-2763  Filed  1-3(M)1;  8:45  am] 

MLLMQ  COM  S001-10-M 


DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 

36  CFR  Part  7 

RIN  1024-AC82 

Special  Regulations;  Areas  of  ttie 
National  Parli  System:  Delay  of 
Effective  Date 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Final  rule;  delay  of  effective 
date. 

SUMIIARY:  In  accordance  with  the 
memorandum  of  January  20,  2001,  from 
the  Assistant  to  the  President  and  Chief 
of  Staff,  entitled  "Regulatory  Review 
Plan,"  66  FR  7701  (Jan.  24,  2001),  this 
document  temporarily  delays  for  60 
days  the  effective  date  of  the  rule 
entitled  Special  Regulations;  Areas  of 
the  National  Park  System,  published  in 
the  Federal  Register  on  January  22, 
2001,  (66  FR  7259).  That  rule  concerns 
the  restrictions  on  snowmobiles  and 
other  winter  activities  in  Yellowstone 
and  Grand  Teton  National  Parks  as  well 
as  the  John  D.  Rockefeller,  Jr.,  Memorial 
Parkway. 

DATES:  The  effective  date  of  the  Special 
Regulations;  Areas  of  the  National  Park 
System,  published  in  the  Federal 
Register  on  January  22.  2001,  (62  FR 
7259),  is  delayed  for  60  days,  from 
February  21,  2001  to  a  new  effective 
date  of  April  22,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Kym 
Hall,  Regulations  Program  Manager, 


Federal  Register / Vol.  66,  No.  21 /Wednesday,  January  31,  2001 /Rules  and  Regulations 


8367 


National  Park  Service,  1849  C  Street, 
NW.,  Room  7413,  Washington,  DC 
20240.  Telephone  (202)  208-4206. 
SUPPLEMENTARY  INFORMATION:  To  the 
extent  that  5  U.S.C.  section  553  applies 
to  this  action,  the  action  is  exempt  from 
notice  and  comment  because  it 
constitutes  a  rule  of  procedure  under  5 
U.S.C.  section  553(b)(A).  Alternatively, 
the  Department's  implementation  of  this 
action  without  opportunity  for  public 
comment,  effective  immediately  upon 
publication  today  in  the  Federal 
Register,  is  based  on  the  good  cause 
exceptions  in  5  U.S.C.  553(b)(3)(B)  and 
553(d)(3),  in  that  seeking  public 
comment  is  impractical,  unnecessary 
and  contrary  to  the  public  interest.  The 
temporary  60-day  delay  in  effective  date 
is  necessary  to  give  Department  officials 
the  opportimity  for  further  review  and 
consideration  of  new  regulations, 
consistent  with  the  Assistant  to  the 
President's  memorandum  of  January  20, 
2001.  Given  the  imminence  of  the 
effective  date,  seeking  prior  public 
comment  on  this  temporary  delay 
would  have  been  impractical,  as  sell  as 
contrary  to  the  public  interest  in  the 
orderly  promulgation  and 
implementation  of  regulations. 

Dated:  lanuary  29,  2001. 
Timothy  S.  Elliott, 
Acting  Deputy  Solicitor. 
(FR  Doc.  01-2786  Filed  1-29-01;  2:32  pm] 

BILLING  CODE  4310-70-M 


POSTAL  SERVICE 

39  CFR  Part  111 

Domestic  Mail  Manual;  Miscellaneous 
AmerKlments 

AGENCY:  Postal  Service. 
ACTION:  Final  rule. 

SUMMARY:  This  document  describes  the 
numerous  amendments  consolidated  in 
the  Transmitted  Letter  for  Issue  56  of  the 
Domestic  Mail  Manual,  which  is 
incorporated  by  reference  in  the  Code  of 
Federal  Regulations,  see  39  CFR  111.1. 
These  amendments  reflect  changes  in 
mail  preparation  requirements  and  other 
miscellaneous  rules  and  regulations  not 
previously  published  in  the  Federal 


EFFECTIVE  DATE:  January  7,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Emmerth,  (703)  292-3641. 
SUPPLEMENTARY  INFORMATKM:  The 
Domestic  Mail  Manual  (DMM), 
incorporated  by  reference  in  title  39, 
Code  of  Federal  Regulations,  part  111, 
contains  the  basic  standards  of  the  U.S. 
Postal  Service  governing  its  domestic 


mail  services,  descriptions  of  the  mail 
classes  and  special  services  and 
conditions  governing  their  use,  and 
standards  for  rate  eligibility  and  mail 
preparation.  The  dociunent  is  amended 
and  republished  about  once  a  year,  with 
each  issue  sequentially  numbered. 
Interim  updates  of  the  DMM  are  posted 
monthly  on  the  USPS  Postal  Explorer 
Web  site  (http://pe.usps.gov).  DMM 
Issue  56,  the  next  printed  edition,  is 
scheduled  for  release  on  January  7, 
2001.  Issue  56  will  contain  all  changes 
previously  published  in  the  Federal 
Register  (including  the  changes  to 
implement  the  R2000-1  Omnibus  Rate 
Case,  published  in  65  FR  78538)  and  all 
changes  listed  below.  The  following 
excerpt  from  section  lOlO,  Summary  of 
Changes,  of  the  transmittal  letter  for 
DMM  Issue  56  covers  the  minor  changes 
not  previously  described  in  interim  or 
final  rules  published  in  the  Federal 
Register.  AJinoimcements  of  these 
minor  changes  were  first  published  in 
various  issues  of  the  Postal  Bulletin,  an 
official  biweekly  document  published 
by  the  Postal  Service.  Where  sections 
have  been  changed  or  reorganized  since 
original  publication,  both  current  and 
former  section  niunbers  are  listed. 
In  addition,  the  revised  table  of 
contents  of  DMM  Issue  56  is  presented. 

Domestic  Mail  Manual  Issue  56 

Summary  of  Changes 

C.  Characteristics  and  Content 

C022.3.7  is  clarified  to  allow  a  limited 
number  of  attendant  honeybees  to 
accompany  each  queen  honeybee  when 
air  transportation  is  used.  Effective  10- 
5-00. 

C031.2.0  is  revised  and  C031.6.0,  7.0, 
8.0,  9.0,  and  10.0  are  added  as  a  result 
of  the  Deceptive  Mail  Prevention  and 
Enforcement  Act,  Public  Law  106-168, 
39  U.S.C,  sub-section  3001.  Effective  5- 
4-00. 

C031.3.2  and  3.3  are  revised  to 
include  changes  to  the  standards 
governing  advertising  for  lawful 
gambling  activity.  Effective  12-14-00. 

C200.1.4b  is  revised  to  eliminate  the 
requirement  that  the  subscription 
receipts,  requests,  and  order  forms 
permitted  as  enclosiues  at  Periodicals 
rates  be  limited  to  the  host  publication 
or  a  combination  including  the  host 
publication  and  other  Periodicals  of  the 
host's  publisher.  Effective  8-10-00. 

C200.3.5  and  C820.6.2  are  amended 
and  C600.1.2  is  added  to  provide  an 
exception  to  allow  for  short  covers  on 
certain  publications.  Effective  12-30- 
99. 

C700.2.0  (former  E630.1.4)  is  revised 
to  clarify  that  the  nonmachinable 
surcharge  does  not  apply  to  perishable 


parcels  (e.g.,  -fruit)  that  meet  the  criteria 
for  machinable  parcels,  provided  that 
the  packaging  is  sufficient  to  prevent 
both  the  contents  and  postal  machinery 
fitjm  damage.  Effective  12-14-00. 

C820.4.3  is  revised  to  remove  the 
requirement  that  the  polywrap  product 
name  appear  as  part  of  the  marking  on 
polywrapped  automation  flats.  Effective 
7-13-00. 

C850.1.4  is  amended  to  add 
information  about  integrated  barcodes 
for  special  services.  Effective  12-14-00. 

D.  Deposit,  Collection,  and  Delivery 

DOlO  is  revised  to  allow  on-call 
service  for  Parcel  Post,  to  add  a  new 
payment  option  for  pickup  service  fees, 
and  to  clarify  existing  standards  for 
pickup  service.  Effective  2-10-00. 

DOIO.3.2  is  revised  to  correct  the 
phone  niunber  for  customers  to  request 
on-call  pickup  service.  Effective  3-9-00. 

D042.1.7g  is  amended  to  expand 
requirements  for  the  hand  stamp  used 
by  customers  when  signing  for 
accoimtable  mail.  Effective  9-7-00. 

D071.1.4  and  2.4  are  added  to  clarify 
procedures  for  Priority  Mail  drop 
shipments.  Effective  1-7-01. 

E.  Eligibility 

EOIO.1.2  is  amended  to  change  the 
size  limit  of  military  space  available 
mail  (SAM)  when  mailed  from  an  APO 
or  FPO  outside  the  contiguous  48  states. 
Effective  12-14-00. 

E020.2.3  is  revised  to  remove  Delivery 
Confirmation  service  as  an  option  for 
Department  of  State  mail.  Effective  5-4- 
00. 

E060.il. 1  and  12.2  (former  12.10)  are 
amended  to  reflect  changes  in  the  way 
that  federal  agencies  pay  for  business 
reply  mail  and  merchandise  retiun 
service.  Effective  11-2-00. 

EllO.4.1,  E140.1.1.  E610.2.1  (former 
E612.2.1),  E610.6.1  (former  E612.4.7), 
E610.8.0  (former  E612.4.9),  and  E640.1.1 
are  amended  to  support  the  3-year 
NetPost  Mailing  Online  experiment. 
Effective  9-1-00. 

EllO.4.1,  E610.6.1,  and  E711.2.3  are 
revised  to  allow  customers  to  renew  fee 
payments  at  any  time  during  the  last  60 
days  of  the  current  period.  Effective  1- 
7-01. 

E130.3.1,  E140.1.1,  E140.1.4, 
E140.2.2,  E230.1.1,  E230.2.1,  E220.2.1 
(former  E230.3.0),  E220.2.2  (former 
E230.4.0),  E220.2.3  (former  E230.5.0), 
E230.3.1,  E240.1.1,  E240.2.1.  E240.2.2, 
E240.2.3,  E250.2.1,  E620.1.1,  E620.2.0, 
E630.1.0  (former  E620.2.1),  E630.2.1 
(former  E620.2.8),  E640.1.1,  E640.1.4, 
E640.2.3,  E650.6.2,  and  E650.7.2  are 
amended  to  implement  combined 
automation  rate  and  carrier  route  mail 
for  Periodical  and  Standard  Mail;  to 
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revise  pallet  preparation  standards  for 
Periodicals,  Standard  Mail,  and  Package 
Services;  to  allow  mailers  of  flat-size 
First-Class  Mail,  nonletter-size 
Periodicals,  and  flat-size  Standard  Mail 
to  combine  packages  of  automation  rate 
mail  and  packages  of  Presorted  rate  mail 
in  the  same  sack  or  tray  under  certain 
conditions;  to  allow  mailers  of 
nonletter-size  Periodicals  and  flat-size 
Standard  Mail  to  combine  carrier  route 
packages,  5-digit  automation  rate 
packages,  and  5-digit  Presorted  rate 
packages  in  the  same  sack  (merged  5- 
digit  scheme  sack  or  merged  5-digit 
sack)  or  on  the  same  pallet  (merged  5- 
digit  scheme  pallet  or  merged  5-digit 
pallet)  imder  certain  conditions  using 
the  Carrier  Route  Indicators  field  in  the 
City  State  Product;  to  allow  mailers  of 
nonletter-size  Periodicals  and  flat-size 
Standard  Mail  to  combine  carrier  route 
packages,  5-digit  automation  rate 
packages,  and  5-digit  Presorted  rate 
packages  on  the  same  pallet  (merged  5- 
digit  scheme  pallet  or  merged  5-digit 
pallet)  under  certain  conditions  using 
either  a  5  percent  threshold  for  5-digit 
sorted  mail  or  a  combination  of  a  5 
{>ercent  threshold  for  5-digit  sorted  mail 
and  the  Carrier  Route  Indicators  field  in 
the  City  State  Product.  Effective  1-7-01. 

E211.10.5e  is  revised  to  make  optional 
the  publication  of  a  subscription  price 
in  the  identification  statement  of  a 
Periodicals  publication.  Effective  9-7- 
00. 

E230.2.1  is  revised  to  require  that 
basic  carrier  route  Periodicals  be 
sequenced  in  line-of-travel  (LOT)  order. 
Effective  1-7-01. 

E230.2.1  is  revised  to  change 
preparation  of  nonautomation  nonletter- 
size  carrier  route  Periodicals  prepared 
in  sacks  and  the  preparation  of 
Periodicals  packages  and  bimdles  on 
pallets.  Effective  1-7-01. 

E200  is  reorganized  into  E220,  E230, 
and  E240  to  show  that  Periodicals 
nonletter-size  mailing  jobs  prepared  in 
sacks  that  include  both  an  automation 
flats  mailing  and  a  Presorted  flats 
mailing  must  use  the  co-sacking  method 
in  M910.  Under  this  co-sacking  method, 
packages  of  automation  flats  and 
packages  of  Presorted  rate  mail  that  are 
part  of  the  same  mailing  job  are  sorted 
into  the  same  sacks  for  all  sack  presort 
levels.  Standardized  documentation  or 
documentation  produced  by  PAVE- 
certified  software  must  be  used.  In 
addition,  the  sacks  must  be  prepared 
with  barcoded  sack  labels.  Effective  1- 
7-01. 

E612.3.4  is  deleted  to  provide  an 
exception  to  allow  for  short  covers  on 
certain  publications.  Effective  12-30- 
99. 


Exhibit  E711.2.2  (former  E630.1.3)  is 
amended  to  correct  a  ZIP  Code  for 
Parcel  Post  Intra-BMC  rate  eligibility. 
Effective  12-14-00. 

E650.3.8  and  E751.4.7  (former 
E652.4.7)  are  revised  and  E751.4.9 
(former  E652.4.9)  is  added  to  clarify 
procedures  for  making  appointments  for 
drop  shipments.  Effective  4-6-00. 

E650.3.0  and  E751.4.0  (former 
E652.4.0)  are  revised  to  change  the 
minimum  frequency  for  recurring 
appointments  from  once  a  month  to 
once  a  week.  Effective  3-12-00. 

E751  Exhibit  7.0  (former  E652  Exhibit 
7.0)  is  amended  to  delete  a  ZIP  Code  for 
Parcel  Post  destination  entry  mailings. 
Effective  1-13-00.  5-4-00,  6-1-00,  and 
12-14-00. 

E751  Exhibit  8.0  (former  E652  Exhibit 
8.0)  is  amended  to  add  a  ZIP  Code  for 
Parcel  Post  destination  entry  mailings. 
Effective  1-13-00,  4-6-00.  5-4-00,  8- 
10-00, 11-16-00,  and  12-14-00. 

E670.5.0  is  amended  to  clarify  the 
rules  for  substantially  related 
advertising  in  Nonprofit  Standard  Mail. 
Effective  2-10-00. 

E670.5.11  is  revised  to  reflect  an 
increase  for  low-cost  products  mailable 
at  Nonprofit  Standard  Mail  rates. 
Effective  1-1-00. 

F.  Forwarding  and  Related  Services 

F030.1.2  is  amended  to  show  that 
obsolete  ancillary  service  endorsements 
are  considered  invalid.  If  discovered  in 
the  mailstream,  pieces  bearing  an 
invalid  ancillary  service  endorsement  or 
conflicting  endorsements  are  treated  as 
imendorsed  mail.  Effective  1-1-01. 

G.  General  Information 

G043  is  amended  to  add  an  address 
for  Delivery  Operations  Systems. 
Effective  11-2-00. 

G090  is  deleted  to  provide  for  the 
bulk  weight-averaging  of  nonletter-size 
business  reply  mail  as  a  permanent 
classification.  Effective  2-6-00. 

G091  is  added  to  support  the  3-year 
NetPost  Mailing  Online  experiment. 
Effective  9-1-00. 

G094  is  added  to  create  a  new 
classification  and  rate  for  the 
Periodicals  Ride-Along  experiment. 
Effective  2-26-00. 

G094.1.3  is  revised  to  reflect  that 
Periodicals  mailpieces  that  include  a 
Ride- Along  piece  must  maintain 
uniform  thickness.  Effective  5—4-00. 

L.  Labeling  Lists 

LOOl  is  amended  to  implement 
combined  automation  rate  and  carrier 
route  mail  for  Periodicals  and  Standard 
Mail;  to  revise  pallet  preparation 
standards  for  Periodicals,  Standard 
Mail,  and  Package  Services;  to  allow 


mailers  of  flat-size  First-Class  Mail, 
nonletter-size  Periodicals,  and  flat-size 
Standard  Mail  to  combine  packages  of 
automation  rate  mail  and  packages  of 
Presorted  rate  mail  in  the  same  sack  or 
tray  under  certain  conditions;  to  allow 
mailers  of  nonletter-size  Periodicals  and 
flat-size  Standard  Mail  to  combine 
carrier  route  packages,  5-digit 
automation  rate  packages,  and  5-digit 
Presorted  rate  packages  in  the  same  sack 
(merged  5-digit  scheme  sack  or  merged 
5-digit  sack)  or  on  the  same  pallet 
(merged  5-digit  scheme  pallet  or  merged 
5-digit  pallet)  under  certain  conditions 
using  the  Carrier  Route  Indicators  field 
in  the  City  State  Product;  to  allow 
mailers  of  nonletter-size  Periodicals  and 
flat-size  Standard  Mail  to  combine 
carrier  route  packages,  5-digit 
automation  rate  packages,  and  5-digit 
Presorted  rate  packages  on  the  same 
pallet  (merged  5-digit  scheme  pallet  or 
merged  5-digit  pallet)  under  certain 
conditions  using  either  a  5  percent 
threshold  for  5-digit  sorted  mail  or  a 
combination  of  a  5  percent  threshold  for 
5-digit  sorted  mail  and  the  Carrier  Route 
Indicators  field  in  the  City  State 
Product.  Effective  1-7-01. 

LOOl.  L002,  L003,  L004,  and  L801  are 
amended  to  reflect  changes  in  mail 
processing  operations.  Effective  11-16- 
00. 

LOOl,  L002,  L003,  L004,  L005,  LOOl, 
L603,  L605,  L801,  L802,  and  L803  are 
amended  to  reflect  changes  in  mail 
processing  operations.  Effective  8-10- 
00. 

L002,  L004,  L005,  L601,  L603,  L604. 
and  L802  are  amended  to  reflect 
changes  in  mail  processing  operations. 
Effective  6-15-00. 

L004.  LOOl.  L602.  L603.  L604.  L605. 
L801.  and  L803  are  amended  to  reflect 
changes  in  mail  processing  operations. 
Effective  5-^1-00. 

LOOl.  L002.  L004.  L005.  L801.  and 
L803  are  amended  to  reflect  changes  in 
mail  processing  operations.  Effective  2- 
24-00. 

M.  Mail  Preparation  and  Sortation 

MOll.1.2,  MOll.1.3.  M031.4.4, 
M031.4.7,  M031.4.8.  M031.4.12, 
M031.5.0,  M032.1.1,  M032.1.2,  Exhibit 
M032.1.3,  M032.2.4,  M033.1.7. 
M033.1.8.  M041.5.1.  M041.5.2, 
M041.5.6,  M041.6.2,  M041.6.3. 
M041.6.4,  M045.3.0,  M045.4.1, 
M045.4.2,  M045.4.3,  M045.4.4. 
M045.6.1,  M045.6.2,  M045.8.1, 
M045.8.4,  M130.1.1,  M210.1.0  (former 
M200.1.1),  M610.1.1,  M620.1.1,  and 
M820.1.9  are  amended  and  Ml  30. 1.6, 
M210.1.6  (former  M200.1.6),  M220.1.6 
(former  M200.1.7).  M610.1.5.  M610.1.6, 
M620.1.6.  M820.1.10,  M910.  M920, 
M930.  M940  are  added  to  implement 
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combined  automation  rate  and  carrier 
route  mail  for  Periodicals  and  Standard 
Mail;  to  revise  pallet  preparation 
standards  for  Periodicals.  Standard 
Mail,  and  Package  Services;  ]p  allow 
mailers  of  flat-size  First-Class  Mail, 
nonletter-size  Periodicals,  and  flat-size 
Standard  Mail  to  combine  packages  of 
automation  rate  mail  and  packages  of 
Presorted  rate  mail  in  the  same  sack  or 
tray  under  certain  conditions;  to  allow 
msdlers  of  nonletter-size  Periodicals  and 
flat-size  Standard  Mail  to  combine 
carrier  route  packages,  5-digit 
automation  rate  packages,  and  5-digit 
Presorted  rate  packages  in  the  same  sack 
(merged  5-digit  scheme  sack  or  merged 
5-digit  sack)  or  on  the  same  pallet 
(merged  5-digit  scheme  pallet  or  merged 
5-digit  pallet)  under  certain  conditions 
using  the  Carrier  Route  Indicators  field 
in  the  City  State  Product;  to  allow 
mailers  of  nonletter-size  Periodicals  and 
flat-size  Standard  Mail  to  combine 
carrier  route  packages,  5-digit 
automation  rate  packages,  and  5-digit 
Presorted  rate  packages  on  the  same 
pallet  (merged  5-digit  scheme  pallet  or 
merged  5-(iigit  pallet)  imder  certain 
conditions  using  either  a  5  percent 
threshold  for  5-digit  sorted  mail  or  a 
combination  of  a  5  percent  threshold  for 
5-digit  sorted  mail  and  the  Carrier  Route 
Indicators  field  in  the  City  State 
Product.  Effective  1-7-01. 

MOll.1.3,  M020.2.1,  and  M810.2.1  are 
amended  and  M011.1.3z  is  added  to 
allow  the  option  for  mailers  to  use  a  tic 
mark  in  lieu  of  separator  cards  for  First- 
Class  Mail  and  Standard  Mail  (A) 
automation  mailings  and  separator  cards 
or  rubber  bands  in  Periodicals  and 
Standard  Mail  (A)  nonautomation 
carrier  route  mailings  prepared  in  full  5- 
digit  carrier  routes  trays.  Effective  4-6- 
00. 

M012.2.lb  is  amended  to  clarify  an 
alternative  location  for  rate  markings  on 
First-Class  Mail  and  Standard  Mail  (A). 
Efiiective  2-10-00. 

M013.2.3  is  deleted  to  remove  the 
Bquirement  that  optional  endorsement 
ines  be  right-justified.  Effective  4-6-00. 

M013.1.1,  M032  Exhibit  1.3a,  M130, 
i  ind  M610  are  revised  to  add  optional 
'manual"  processing  instructions  for 
lonautomation  mail.  Effective  4-1-00. 

M013.1.1,  M050.3.4,  M050.4.1.  and 
^220.1.0  (former  M200.1.3)  are  revised 
to  require  that  basic  carrier  route 
Periodicals  be  sequenced  in  line-of- 
travel  (LOT)  order.  Effective  1-7-01. 

M031.1.3,  M032.1.3C,  M032  Exhibit 
1.3a,  M045.3.5,  M073.1.6,  M610.4.8, 
M610.5.3,  M722.2.5  (former  M630.2.6), 
M730.2.3  (former  M630.4.6),  M740.2.3 
(former  M630.5.6),  and  M710.4.3 
(former  M630.6.3)  are  amended  and 
M031.4.10  is  deleted  to  remove 


references  to  line  2  processing  codes. 
Effective  8-10-00. 

M041.3.1  and  M041.5.5  are  amended 
to  lower  the  maximum  pallet  height 
from  77  inches  to  72  inches  for 
Periodicals,  Standard  Mail  (A),  and 
Standard  Mail  (B)  entered  at  Fairbanks 
and  Anchorage,  Alaska.  Effective  11-2- 
00. 

M072  is  revised  to  change  and  clarify 
procedures  for  Priority  M«dl  drop 
shipments.  Effective  1-7-01. 

M810.1.8  is  added  and  M810.1.3  is 
revised  to  implement  standardized 
acceptance  and  verification  (SAVE) 
procedures.  Effective  7-13-00. 

MOll.1.3,  M033.1.8,  M041.5,2, 
M045.3.1,  M210.1.5  (former  M200.1.5), 
and  M220.1.5  (former  M200.3.1)  are 
revised  to  change  preparation  of 
nonautomation  nonletter-size  carrier 
route  Periodicals  prepared  in  sacks  and 
the  preparation  of  Periodicals  packages 
and  bundles  on  pallets.  Effective  1-7- 
01. 

M820.1.8,  M820.1.9,  M820.3.0, 
M920.1.1,  M920.1.2,  M920.1.3, 
M930.1.1,  M930.1.4,  M940.1.1,  and 
M940.1.4  are  revised  and  M200  is 
reorganized  into  M210  and  M220  to 
show  that  Periodicals  nonletter-size 
mailing  jobs  prepared  in  sacks  that 
include  both  an  automation  flats 
mailing  and  a  Presorted  flats  mailing 
must  use  the  co-sacking  method  in 
M910.  Under  this  co-sacking  method, 
packages  of  automation  flats  and 
packages  of  Presorted  rate  mail  that  are 
part  of  the  same  mailing  job  are  sorted 
into  the  same  sacks  for  all  sack  presort 
levels.  Standardized  documentation  or 
documentation  produced  by  PAVE- 
certified  software  must  be  used.  In 
addition,  the  sacks  must  be  prepared 
with  barcoded  sack  labels.  Effective  1- 
7-01. 

P.  Postage  and  Pa)anent  Methods 

P012.2.2,  P012.2.4,  and  P012.2.5  are 
amended  to  implement  combined 
automation  rate  and  carrier  route  mail 
for  Periodical  and  Standard  Mail;  to 
revise  pallet  preparation  standards  for 
Periodicals,  Standard  Mail,  and  Package 
Services;  to  allow  mailers  of  flat-size 
First-Class  Mail,  nonletter-size 
Periodicals,  and  flat-size  Standard  Mail 
to  combine  packages  of  automation  rate 
mail  and  packages  of  Presorted  rate  mail 
in  the  same  sack  or  tray  under  certain 
conditions;  to  allow  mailers  of 
nonletter-size  Periodicals  and  fiat-size 
Standard  Mail  to  combine  carrier  route 
packages,  5-digit  automation  rate 
packages,  and  5-digit  Presorted  rate 
packages  in  the  same  sack  (merged  5- 
digit  scheme  sack  or  merged  5-digit 
sack)  or  on  the  same  pallet  (merged  5- 
digit  scheme  pallet  or  merged  5-digit 


pallet)  under  certain  conditions  using 
the  Carrier  Route  Indicators  field  in  the 
City  State  Product;  to  allow  mailers  of 
nonletter-size  Periodicals  and  flat-size 
Standard  Mail  to  combine  carrier  route' 
packages,  5-digit  automation  rate 
packages,  and  5-digit  Presorted  rate 
packages  on  the  same  pallet  (merged  5- 
digit  scheme  pallet  or  merged  5-digit 
pallet)  under  certain  conditions  using 
either  a  5  percent  threshold  for  5-digit 
sorted  mail  or  a  combination  of  a  5 
percent  threshold  for  5-digit  sorted  mail 
and  the  Carrier  Route  Indicators  field  in 
the  aty  State  Product.  Effective  1-7-01. 

P014.2.11  is  amended  to  clarify  the 
standards  for  business  reply  mail. 
Effective  11-2-00. 

P014.2.4  is  amended  to  allow  refunds 
for  mailing  fees  for  aU  classes  of  mail. 
Effective  8-10-00. 

P014.2.7  is  revised  to  clarify  that  in 
some  cases  refunds  may  be  made  for 
unused  adhesive  stamps.  Effective  3-9- 
00. 

P014.5.0  is  revised  and  S500.2.0  is 
deleted  to  rewrite  standards  for  Express 
Mail  postage  refunds.  Effective  7-13-00. 

P040.5.1  is  amended  to  add  an 
exception  to  the  minimum  quantity 
required  for  a  permit  imprint  mailing. 
Effective  11-2-00. 

P960.2.3  is  revised  to  implement 
.  standardized  acceptance  and 
verification  (SAVE)  procedures. 
Effective  7-13-00. 

R.  Rates  and  Fees 

R600.5.4  (formerly  R600.8.5)  is  added 
to  include  computed  rates  for  the 
Standard  Mail  (A)  weighted  fee. 
Effective  6-1-00. 

R900  is  amended  to  provide  for  the 
bulk  weight-averaging  of  nonletter-size 
business  reply  mail  as  a  permanent 
classification.  Effective  2-6-00. 

R900.4.0  is  amended  to  clarify  the 
rates  for  business  reply  mail.  Effective 
11-2-00. 

R900.22.0  is  revised  to  add  changes 
related  to  the  new  signature  capture 
process  and  electronic  record 
management  system.  Effective  5-4-00. 

S.  Special  Services 

S500.2.0  is  deleted  to  rewrite 
standards  for  Express  Mail  postage 
refunds.  Effective  7-13-00. 

S911.2.2  is  revised  to  clarify 
standards  for  registered  pieces  that  are 
paid  with  permit  imprint  as  part  of  a 
manifest  mailing.  Effective  6-1-00. 

S913.2.S,  S916.3.4,  aad  S918.4.0  are 
amended  to  add  information  about 
integrated  barcodes  for  special  services. 
Effective  12-14-00. 

S917.1.4  and  1.5  are  deleted; 
S917.2.4,  Exhibit  S917.2.4,  and  S917.2.5 
are  added;  and  S911.3.4.  S911  Exhibit 
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3.4,  S911.3.5,  S912.2.3.  S912  Exhibit 
2.3,  S912.2.4,  S913.2.3b,  S913  Exhibit 
2.3,  S913.2.4,  S921.2.1,  and  S921.3.2  are 
revised  to  include  barcode  requirements 
for  new  special  service  forms  and  labels. 
Efiective  1-24-00. 

S911.1.1,  S912.1.1.  S913.1.1, 
S915.1.1,  S915.2.2,  S915.4.0,  S917.1.1, 
and  S92 1.1.1  are  revised  to  add  changes 
related  to  the  new  signature  capture 
process  and  electronic  record 
management  system.  Effective  5  4  00. 

S917.1.3.  S918.1.6,  and  S923  are 
amended  to  allow  the  use  of  Delivery 
Confirmation  service  with  certain  other 
special  services.  Effective  1-13-00. 

S918.1.3  is  added  to  show  the 
locations  to  which  Delivery 
Confirmation  service  is  not  available. 
Effective  5-4-00. 

S918.2.2  is  amended  to  expand 
information  on  the  placement  of 


Delivery  Confirmation  labels.  Effective 
8-10-00. 

S922  is  amended  to  clarify  the 
standards  for  business  reply  mail. 
Effective  11-2-00. 

S922  is  amended  to  provide  for  the 
bulk  weight-averaging  of  nonletter-size 
business  reply  mail  on  a  permanent 
basis.  Effective  2-6-00. 

S922.2.3,  S922.3.3,  S923.3.3,  and 
S924.3.1  are  revised  to  allow  customers 
to  renew  fee  payments  at  any  time 
during  the  last  60  days  of  the  ourent 
period.  Effective  1-7-01. 

S923.4.13  is  added  to  clarify  that 
merchandise  return  service  permit 
holders  may  request  pickup  service. 
Effective  2-10-00. 

List  of  Snbiects  in  39  CFR  Part  111 

Administrative  practice  and 
procedure,  Postal  Service. 


In  consideration  of  the  foregoing,  39 
CFR  part  111  is  amended  as  set  forth 
below: 

PART  111— {AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a);  39  U.S.C.  101. 
401,  403.  404,  414,  3001-3011,  3201-3219, 
3403-3406,  3621,  3626,  5001. 

2.  The  table  at  the  end  of  §  111.3(f)  is 
amended  by  adding  at  the  end  thereof 
a  new  entry  to  read  as  follows: 

§111^    Amendments  to  the  Domestic  Mail 
itlanuai. 


(0* 


Transmittal  letter  for  Issue 


Dated 


Federal  Register  publication 


56 


January  7,  2000 


66  FR  8370 


3.  Section  111.5  is  revised  to  read  as 
follows: 

§111^    Contents  of  ttie  Domestic  Mail 
Manual. 

A    Addressing 

AOOO    Basic  Addressing 

AOlO    General  Addressing  Standards 
A040    Alternative  Addressing  Formats 
A060    Detached  Address  Labels  (DALs) 

A800    Addressing  for  Automation 
A900    Customer  Support 

A910    Mailing  List  Services 
A920    Address  Sequencing  Services 
A930    Other  Services 
A950    Coding  Accuracy  Support  System 
(CASS) 

C    Qiaracteristics  and  Content 

COOO    General  Information 

COlO    General  Mailability  Standards 
C020    Restricted  or  Nonmailable  Articles 
and  Substances 
C021    Articles  and  Substances  Generally 
C022    Perishables 
C023    Hazardous  Materials 
C024    Other  Restricted  or  Nonmailable 
Matter 
C030    Nonmailable  Written.  Printed,  and 
Graphic  Matter 
C031    Written.  Printed,  and  Graphic 

Matter  Generally 
C032    Sexually  Oriented  Advertisements 
C033    Pandering  Advertisements 
C050    Mail  Processing  Categories 


ClOO  First-Class  Mail 

C200  Periodicals 

C500  Express  Mail 

C600  Standard  Mail 

C700  Package  Services 

C800    Automation-Compatible  Mail 

C810    Letters  and  Cards 

C820    Flats 

C830    OCR  Standards 

C840    Barcoding  Standards  for  Letters  and 

Flats 
C850    Barcoding  Standards  for  Machinable 

Parcels 

D    Deposit,  Collection,  and  Delivery 

DOOO    Basic  Information 

DOlO    Pickup  Service 
D020    Plant  Load 
D030    Recall  of  Mail 
0040    Delivery  of  Mail 

D041     Customer  Mail  Receptacles 

D042    Conditions  of  Delivery 
D070    Drop  Shipment 

D071     Express  Mail  and  Priority  Mail 

D072    Metered  Mail 

DlOO    First-Class  Mail 
D200    Periodicals 

D210    Basic  Information 
D230    Additional  Entry 

D500  Express  Mail 

D600  Standard  Mail 

D700  Package  Services 

D900  Other  Delivery  Services 

D910    Post  Office  Box  Service 

D920    Caller  Service 

D930    General  Delivery  and  Firm  Holdout 


E    Eligibility 

EOOO    Special  Eligibility  Standards 

EOlO  Overseas  Military  Mail 

E020  Department  of  State  Mail 

E030  Mail  Sent  by  U.S.  Armed  Forces 

E040  Free  Matter  for  the  Blind  and  Other 

Handicapped  Persons 

E050  Official  Mail  (Franked) 

E060  Official  Mail  (Penalty) 

E070  Mixed  Classes 

E080  Absentee  Balloting  Materials 

ElOO    First-class  Mail 

El  10    Basic  Standards 
E120    Priority  Mail 
El  30    Nonautomation  Rates 
E140    Automation  Rates 
E150    Qualified  Business  Reply  Mail 
(QBRM) 

E200    Periodicals 

E210    Basic  Standards 

E211    All  Periodicals 

E212    Qualification  Categories 

E213    Periodicals  Mailing  Privileges 

E214     Reentry 

E215    Copies  Not  Paid  or  Requested  by 
Addressee 

E216    Publisher  Records 

E217    Basic  Rate  Eligibility 
E220    Presorted  Rates 
E230    Carrier  Route  Rates 
E240    Automation  Rates 
E250    Destination  Entry 
E270    Preferred  Periodicals 

E500    Express  Mail 
E600    Standard  Mail 

E610  Basic  Standards 

E620  Presorted  Rates 

E630  Enhanced  Carrier  Route  Rates 

E640  Automation  Rates 
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E650    Destination  Entry 
E670    Nonprofit  Standard  Mail 

5700    Package  Services 

E710    Basic  Standards 

E711     Parcel  Post 

E712    Bound  Printed  Matter 

E713    Media  Mail 

E714    Library  Mail 

E715    Bulk  Parcel  Post 
E750    Destination  Entry 

E751    Parcel  Select 

E752    Bound  Printed  Matter 

E753    Combining  Package  Services  Parcels 

F    Forwarding  and  Related  Services 

FOOO    Basic  Services 

FOlO    Basic  Information 
F020    Forwarding 

F030    Address  Correction,  Address  Change, 
FASTforward,  and  Return  Services 

G    General  InfbrmatioB 

GOOO    The  USPS  and  Mailing  Standards 

GOlO    Basic  Business  Information 
GOll    Post  Offices  and  Postal  Services 
G013    Trademarks  and  Copyrights 

G020    Mailing  Standards 

G030    Postal  Zones 

G040    Information  Resources 
G042    Rates  and  Classification  S«vice 

Centers 
G043    Address  List  for  Correspondence 

G090    Experimental  Classifications  and 
Rates 
G091    NetPost  Mailing  Online 
E094    Ride-Along  Rate  for  Periodicals 

G900    Philatelic  Services 

L    Labeling  Lists 

LOGO    General  Use 

LOCI    5-Digit  Scheme — Periodicals  Flats 
and  Irregular  Parcels,  Standard  Mail 
Flats,  and  Bound  Printed  Matter  Flats 

L002    3-Digit  ZIP  Code  Prefix  Matrix 

L003    3-Digit  ZIP  Code  Prefix  Groups— 3- 
Digit  Scheme  Sortation 

L004    3-Digit  ZIP  Code  Prefix  (koups— 
ADC  Sortation 

LOOS    3-Digit  ZIP  Code  Prefix  Groups— 
SCF  Sortation 

L600    Standard  Mail  and  Package  Services 

L601  BMCs 
L602  ASFs 
L603    ADCs— Irregular  Standard  Mail 

Parcels 
L604    Originating  ADCs — Standard  Mail 

Irregular  Parcels 
L605    BMCs/ASFs— Nonmachinable 

Parcel  Post  BMC  Presort  and  OBMC 

Presort 

L800    Automation  Rate  Mailings 

L801    AADCs— Letter-Size  Mailings 
L802    BMC/ ASF  Entry— Periodicals  and 

Standard  Mail 
L803    Non-BMC/ASF  Entry— Periodicals 

and  Standard  Mail 

M    Mail  Preparation  and  Sortation 

MOOO    General  Preparation  Standards 
MOID    Mailpieces 


MOll    Basic  Standards 

M012    Markings  and  Endorsements 

M013    Optional  Endorsement  Lines 

M014    Carrier  Route  Information  Lines 
-M020    Packages 
M030    Containers 

M031     Labels 

M032    Barcoded  Labels 

M033    Sacks  and  Trays 
M040    Pallets 

M041     General  Standards 

M045    Palletized  Mailings 
M050    Delivery  Sequence 
M070    Mixed  Classes 

M071    Basic  Information 

M072    Express  Mail  and  Priority  Mail 
Drop  Shipment 

M073    Combined  Mailings  of  Standard 
Mail  and  Package  Services  Parcels 

M074    Plant  Load  Mailings 

MlOO    First-Class  Mail  (Nonautomation) 

Ml  10    Single-Piece  First-Class  Mail 

M120    Priority  Mail 

M130    Presorted  First-Class  Mail 

M200    Periodicals  (Nonautomation) 

M210    Presorted  Rates 
M220    Carrier  Route  Rates 

M500    Express  Mail  « 

M600    Standard  Mail  (Nonautomation) 

M610    Presorted  Standard  Mail 
M620    Enhanced  Carrier  Route  Standard 
Mail 


M700 

Package  Services 

M710 

Parcel  Post 

M720 

Bound  Printed  Matter 

M721    Single-Piece  Bound  Printed  Matter 

M722    Presorted  Bound  Printed  Matter 

M723    Carrier  Route  Bound  Printed  Matter 

M730 

Media  MaU 

M740 

Library  Mail 

M800 

All  Automation  Mail    . 

M810 

Letter-Size  Mail 

M820 

Flat-Size  Mail 

M900    Advanced  Preparation  Options  for 
Flate 

M910    Co-Traying  and  Co-Sacking  Pacb^e 

of  Automation  and  Presorted  Mailings 
M920    Merged  Containerization  of  Packages 

Using  the  City  State  Product 
M930    Merged  Palletization  of  Packages 

Using  a  5%  Threshold 
M940    Merged  Palletization  of  Packages 

Using  the  City  State  Product  and  a  5% 

Threshold 

P    Postage  and  Payment  Methods 
POOO    Basic  Information 

POlO    General  Standards 

Poll    Payment  • 

P012    Documentation 

P013    Rate  Application  and  Computation 

P014    Refonds  and  Exchanges 
P020    Postage  Stamps  and  Stationery 

P021     Stamped  Stationery 

P022    Postage  Stamps 

P023    Precanceled  Stamps 
P030    Postage  Meters  and  Meter  Stamps 


P040    Permit  ImprinU 
P070    Mixed  Classes 

Pi  00  First-Class  Mail 

P200  Periodicals 

P500  Express  Mail 

P600  Standard  Mail 

P700  Package  Services 

P900  Special  Postage  Payment  Systems 

P910    Manifest  Mailing  System  (MMS) 
P920    Optional  Procedure  (OP)  Mailing 

System 
P930    Alternate  Mailing  Systems  (AMS) 
P950    Plant-Verified  Drop  Shipment  (PVDS) 
P960    First-Class  or  Standard  Mail  Mailings 

With  Different  Payment  Methods 

R    Rates  and  Fees 

ROOD    Stamps  and  Stationery 

RlOO    First-Class  Mail 

R200    Periodicals 

RSOO    Express  Mail 

R600    Standard  Mail 

R700    Package  Services 

R900    Services 

S    Special  Senrioas 

SOOO    Miscellaneous  Services 

SOlO    Indemnity  Claims 

5020    Money  Orders  and  Other  Services 

5070    Mixed  Classes 

S500    Special  Services  for  Express  Mu\ 
S900    Special  Postal  Services 

5910    Security  and  Accountability. 

5911  Registered  Mail 

5912  Certified  Mail 

5913  Insured  Mail 

5914  Certificate  of  Mailing 

5915  Return  Receipt 

5916  Restricted  Delivery 

5917  Return  Receipt  for  Merchandise 

5918  Delivery  Confirmation 

5919  Signature  Confirmation 
S920    Convenience 

5921  Collect  on  Delivery  (COD)  Mail 

5922  Business  Reply  Mail  (BRM) 

5923  Merchandise  Return  Service 

5924  Bulk  Parcel  Return  Service 
S930    Handling 

I    INDEX  INFORMATION 

1000    Information 

1010    Suirunary  of  Changes 
1020    References 

1021  Forms  Glossary 

1022  Subject  Index 

Stanley  F.  Mires. 

Chief  Counsel,  Legislative. 

(FR  Doc.  01-2231  Filed  1-30-01;  8:45am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

49  CFR  Part  213 

[Doctot  No.  RST-90-1.  Notice  No.  12] 

RiN  2130-AB32 

Track  Safety  Standards;  Correction 

AGENCY:  Federal  Railroad 
Administration  (FRA),  Department  of 
Transportation  (DQT). 
ACTION:  Final  rule;  corrections. 

SUMMARY:  The  Federal  Railroad 
Administration  published  in  the 
Federal  Register  of  January  10,  2001  (66 
FR  1894),  a  final  rule  to  amend  the 
Track  Safety  Standards  contained  in  49 
CFR  part  213.  This  correction  dociunent 
corrects  inadvertent  errors  in  the  final 

DATES:  Effective  on  April  10,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Allison  H.  MacDowell,  Office  of  Safety 
Assiu^nce  and  Compliance,  Federal 
Railroad  Administration,  1120  Vermont 
Avenue,  NW.,  Mail  Stop  25. 
Washington,  DC  20590  (telephone:  202- 
493-6236),  or  Nancy  Lummen  Lewis, 
Office  of  Chief  Coimsel,  Federal 
Railroad  Administration,  1120  Vermont 
Avenue,  NW.,  Mail  Stop  10, 
Washington,  DC  20590  (telephone:  202- 
493-6047). 

SUPPLEMENTARY  INFORMATION:  FRA 

published  a  final  rule  in  the  Federal 
Register  of  January  10,  2001  (66  FR 
1894),  which,  effective  April  10,  2001, 
amends  the  Track  Safety  Standards  in 
49  CFR  part  213  by  adding  procedines 
for  track  owners  to  follow  when  using 
Gage  Restraint  Measiuing  Systems  to 
assess  the  ability  of  their  track  to 
maintain  proper  gage.  The  final  rule, 
however,  contained  several  inadvertent 
errors  which  are  corrected  with  this 
document. 

In  the  final  rule  published  on  January 
10,  2001,  (66  FR  1894),  make  the 
following  corrections: 

Correctioiis  to  Preamble 

1.  On  page  1894,  third  colimm,  in  the 
heading,  following  "Docket  No.  RST- 
90-1,",  remove  "Notice  No.  9"  and 
replace  with  "Notice  No.  11." 

2.  On  page  1894,  third  column, 
remove  the  last  sentence  of  the  section 
designated  as  SUMMARY,  which  states: 
"Individuals  employed  by  the  track 
owner  to  inspect  track  must  be 
permitted  to  exercise  their  discretion  in 
judging  whether  the  track  segment 
should  also  be  visually  inspected  by  a 
qualified  track  inspector." 


3.  On  page  1896,  third  column, 
remove  die  paragraph  under  the  section 
titled  "Paragmjph  (j),"  and  replace  with 
the  following  paragraph: 

"The  track  owner  is  required  to 
institute  procedures  that  will  ensure  the 
integrity  of  data  collected  by  the  GRMS 
and  PTLF  systems.  Daily  GRMS 
instrument  verification  procedures 
should  ensure  that  measurements  made 
on  the  ground  of  loaded  and  unloaded 
gage  parameters  correlate  to  those 
recorded  by  the  instrumentation.  Track 
owners  shall  maintain  documented 
calibration  procedures  on  each  GRMS 
vehicle  and  make  them  available  upon 
request  from  ^  FRA  representative. 
Track  owners  shall  also  develop  and 
implement  the  necessary  PTLF 
inspection  and  maintenance  procedures 
so  that  the  4,000-pound  reading  is 
accurate  within  plus/minus  five 
percent." 

4.  On  page  1897,  second  column, 
remove  the  first  paragraph  under  the" 
section  titied  "Paragraph  (m),"  and 
replace  with  the  following  paragraph: 

"While  ^e  remedial  action  table  in 
paragraph  (1)  requires  the  use  of  the 
PTLF  to  measure  compliance  with  the 
lateral  restraint  and  gage  requirements 
at  identified  exception  locations  in 
GRMS  territory,  paragraph  (m)  also 
provides  for  the  use  of  a  PTLF  as  an 
additional  analjrtical  tool  by  fully 
qualified  §  213.7  individuals  at  other 
locations  in  GRMS  territory.  Paragraph 
(m)  also  describes  the  manner  in  which 
a  PTLF  must  be  used  in  GRMS  territory, 
whether  it  is  being  used  as  an  additional 
analytical  tool  or  being  used  to  meed  the 
remedial  action  requirements  set  forth 
in  paragraph  (1).  Compliance  with 
§§  213.109  and  213.127  will  be 
demonstrated  when  a  PTLF  is  applied 
and  (1)  the  total  gage  widening  at  that 
location  does  not  exceed  5/8  inch  when 
increasing  the  applied  force  bom  0  to 
4,000  pounds,  and  (2)  the  gage  of  the 
track  measured  under  4,000  poimds  of 
applied  force  does  not  exceed  the 
allowable  gage  proscribed  in  §  213.53(b) 
of  this  section  for  the  class  of  track 
involved.  Gage  widening  in  excess  of  5/ 
8  inch  shall  constitute  a  deviation  from 
Class  1  standards." 

Corrections  to  Rule 

PART  213— [CORRECTED] 

§213.110    [Corrected] 

5.  On  page  1900,  second  column,  in 
§  213.110,  correct  paragraph  (})(1)  to 
read  as  follows: 

§  21 3.11 0    Gage  restraint  measurement 
systems. 

(j)*  •  * 


(1)  Maintain  and  make  available  to  the 
Federal  Railroad  Administration 
documented  calibration  procedures  on 
each  GRMS  vehicle  which,  at  a 
minimum,  shall  specify  a  daily 
instrument  verification  procedure  that 
will  ensure  correlation  between 
measurements  made  on  the  ground  and 
those  recorded  by  the  instrumentation 
with  respect  to  loaded  and  unloaded 
gage  parameters;  and 
*         *        *         *        * 

6.  On  page  1901,  first  column,  in 
§  213.110(m),  correct  the  introductory 
text  to  read  as  follows: 

***** 

(m)  Between  GRMS  inspections,  the 
PTLF  may  be  used  as  an  additional 
analytical  tool  to  assist  fully  qualified 
§213.7  individuals  in  determining 
compliance  with  the  crosstie  and 
fastener  requirements  of  §§  213.109  and 
213.127.  When  the  PTLF  is  used, 
whether  as  an  additional  analytical  tool 
or  to  fulfill  the  requirements  of 
paragraph  (1),  it  shall  be  used  subject  to 
the  following  criteria — 
***** 

Dated:  January  17,  2001. 
lolui  V.  Wells. 

Acting  Federal  Railroad  Administrator. 
(FR  Doc.  01-1973  Filed  1-30-01;  8:45  am] 
BIUJNG  CODE  491 0-06-P 


DEPARTMENT  OF  COMIMERCE 

National  Oceanic  and  atmospheric 
Administration 

50  CFR  Parts  300  and  679 

[Docket  No.  000616184-0290-02;  I.D.  ' 
050500A] 

RIN  0648-AK74 

Rsheries  of  the  Exclusive  Economic 
Zone  Off  Aiasica;  Sitla  Pinnacles 
Marine  Reserve;  Correction 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  dociunent  corrects  a 
coordinate  in  the  regulatory  text  of  50 
CFR  part  300  to  correspond  with  a 
coordinate  in  Figure  18  to  50  CFR  part 
679.  This  corrects  the  final  rule  that 
implements  Amendment  59  to  the 
Fishery  Management  Plan  for  the 
Groundfish  of  the  Gulf  of  Alaska  (FMP). 
which  was  published  November  9. 
2000.  Also,  in  the  Code  of  Federal 
Regulations  (CFR),  this  document 
corrects  a  misspelled  acronjmi  in  the 
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heading  for  a  paragraph  in  50  CFR  part 

679. 

DATES:  Effective  December  11,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patsy  A.  Bearden,  907-586-7008. 

SUPPLEMENTARY  INFORMATION: 

Background 

A  final  rule  was  published  in  the 
Federal  Register  on  November  9,  2000 
(65  FR  67305),  to  implement 
,  Vmendment  59  to  the  FMP.  A 


coordinate  in  §  300.63  of  the  regulatory 
text  is  incorrect  and  does  not  match  its 
corresponding  coordinate  in  Figure  18 
to  50  CFR  part  679. 

Correction 

In  the  final  rule  to  implement 
Amendment  59  to  the  FMP,  which 
designates  a  2.5  square  nm  area  as  the 
Sitka  Piimacles  Marine  Reserve, 
published  at  65  FR  67305.  November  9, 
2000,  FR  Doc.  00-28676,  the  following 
correction  is  made; 


1300.63    [Correctwl] 

On  page  67308,  column  2.  §  30G.63(e), 
the  first  latitude  coordinate  "56°55.0'  N. 
lat."  is  corrected  to  read  "56°55.5'  N 
lat." 

Dated:  January  11,  2001. 
Bruce  C.  Morehead. 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  01-2693  Filed  1-30-01;  8:45  am) 
BILUNQ  COOC:  M10-22-S 
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This  section  of  the  FEDERAL  REGISTER 
contains  not)ces  to  ttie  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  ttie 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  54 

[CC  DodMt  No.  96-45,  FCC  01-31] 

Fedaral-State  Joint  Board  on  Unlvarsal 
Sarvice 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice  of  proposed  rule. 

summary:  In  this  document,  the 
Commission  seeks  comment  on 
implementation  of  the  Children's 
Internet  Protection  Act  (CHIP  Act). 
Public  Law  106-554.  The  CHIP  Act 
provides  that  in  order  to  be  eligible  to 
receive  discounted  Internet  access, 
Internet  services,  and  internal 
connection  services,  schools  and 
libraries  that  have  computers  with 
Internet  access  must  have  in  place 
certain  Internet  safety  policies. 
DATES:  Comments  are  due  on  or  before 
February  15,  2001.  Reply  comments  are 
due  on  or  before  February  22.  2001. 
Written  comments  by  the  public  on  the 
proposed  and/or  modified  information 
collections  discussed  in  this  Further 
Notice  of  Proposed  Rulemaking  are  due 
on  or  before  February  15,  2001.  Written 
comments  must  be  submitted  by  the 
Office  of  Management  and  Budget 
(OMB)  on  the  proposed  and/ or  modified 
information  collections  on  or  before 
April  2,  2001. 

ADDRESSES:  All  filings  must  be  sent  to 
the  Commission's  Secretary,  Magalie 
Roman  Salas,  Office  of  the  Secretary, 
Federal  Communications  Commission, 
445  12th  Street,  SW.,  Washington.  DC 
20554.  In  addition  to  filing  comments 
with  the  Secretary,  a  copy  of  any 
comments  on  the  information 
collection(s)  contained  herein  should  be 
submitted  to  Judy  Boley,  Federal 
Communications  Commission,  Room  1- 
C804,  445  12th  Street,  SW.,  Washington, 
DC  20554,  or  via  the  Internet  to 
jboley®fcc.gov  and  to  Edward  C. 
Springer,  OMB  Desk  Officer,  10236 
NEOB,  725  17th  Street.  NW.. 


Washington,  DC  20503,  or  via  the 
Internet  to  vhuth@omb.eop.gov.  Parties 
should  also  send  three  paper  copies  of 
their  filings  to  Sheryl  Todd,  Accounting 
Policy  Division,  Common  Carrier 
Bureau,  Federal  Communications 
Commission.  445  Twelfth  Street.  SW.. 
Room  5-B540,  Washington,  DC  20554. 
Parties  who  choose  to  file  by  paper 
should  also  submit  their  comments  on 
diskette.  These  diskettes  should  be 
submitted  to  Sheryl  Todd,  Accounting 
Policy  Division,  Common  Carrier 
Bureau,  Federal  Communications 
Commission.  445  Twelfth  Street.  SW.. 
Room  5-B540.  Washington,  DC  20554. 
In  addition,  commenters  must  send 
diskette  copies  to  the  Commission's 
copy  contractor.  International 
Transcription  Services.  Inc..  1231  20th 
Street,  NW.,  Washington,  DC  20037. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jonathan  Secrest,  Attorney,  Common 
Carrier  Bureau,  Accotmting  Policy 
Division,  (202)  418-7400. 
SUPFI-EMENTARY  INFORMATION:  This  is  a 
simunary  of  the  Commission's  Further 
Notice  of  Proposed  Rulemaking  (FPRM) 
in  CC  Docket  No.  96—45  released  on 
January  23,  2001.  The  full  text  of  this 
docimient  is  available  for  public 
inspection  d\iring  regular  business 
hours  in  the  FCC  Reference  Center. 
Room  CY-A257,  445  Twelfth  Street. 
SW..  Washington.  DC  20554. 

This  NPRM  contains  proposed 
information  collection(s)  subject  to  the 
Paperwork  Reduction  Act  of  1995 
(PRA).  It  has  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  under  the  PRA.  OMB. 
the  general  public,  and  other  Federal 
agencies  are  invited  to  comment  on  the 
proposed  information  collections 
contained  in  this  proceeding. 

Paperwork  Reduction  Act 

The  FNPRM  contains  a  proposed 
information  collection.  The 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burdens, 
invites  the  general  public  and  OMB  to 
comment  on  the  information 
collection(s)  contained  in  this  NPRM,  as 
required  by  the  PRA,  Public  Law  104- 
13.  Public  and  agency  comments  on  the 
proposed  and/or  modified  information 
collections  discussed  in  this  Notice  of 
Proposed  Rulemaking  are  due  on  or 
before  February  15,  2001.  Written 
comments  must  be  submitted  by  the 
Office  of  Management  and  Budget 


(OMB)  on  the  proposAi  and/or  modified 
information  collections  on  or  before 
April  2,  2001.  Comments  should 
address:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Commission,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
Commission's  burden  estimates;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

1.  OMB  Control  Number:  3060-0853. 
Title:  Receipt  of  Service  Confirmation 

Form  and  Adjustment  of  Funding 
Commitment  and  Modification  to 
Receipt  of  Service  Confirmation  Form — 
Universal  Service  for  Schools  and 
Libraries. 

Form  No.:  FCC  Form  486. 

Type  of  Review:  Proposed  Revised 
Collection. 

Respondents:  Business  or  other  for- 
profit;  Not-for-Profit  Institutions. 

No.  of  Respondents:  30,000. 

Est.  Time  Per  Response:  35*  hours. 

Toted  Annual  Burdem:  1,050,000 
hoiu^. 

Cost  to  Respondents:  $0. 

2.  OMB  Control  Number:  3060-0806. 
Title:  Universal  Service — Schools  and 

Libraries  Universal  Service  Program. 

Fonn  No.:  FCC  Form  471. 

Type  of  Review:  Proposed  Revised 
Collection. 

Respondents:  Business  or  other  for- 
profit;  Not-for-Profit  Institutions. 

No.  of  Resondents:  60,000. 

Est.  Time  Per  Response:  4.5  hours. 

Total  Annual  Burden:  270,000  hours. 

Cost  to  Respondents:  $0. 

Needs  and  Uses:  In  this  Fiuther 
Notice  of  Proposed  Rulemaking,  the 
Commission  is  seeking  comment  on  the 
implementation  of  the  Children's 
Internet  Protection  Act  (CHIP  Act)  that 
provides  that  in  order  to  be  eligible 
under  section  254  of  the 
Commimications  Act  of  1934,  as 
amended,  to  receive  discounted  Internet 
access,  Internet  services,  and  internal 
connection  services,  schools  and 
libraries  that  have  computers  with 
Internet  access  must  have  in  place 
certain  Internet  safety  policies.  All 
schools  and  libraries  receiving  Internet 


•First  year  only.  1.5  hours  subsequent  years. 
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I  iccess  and  internal  connection  services 
I  upported  by  the  schools  and  libraries 
support  mechanism  must  certify  that 
they  are  enforcing  a  policy  of  Internet 
safety  and  enforcing  the  operation  of  a 
technology  prevention  measure.  The 
Commission  is  also  seeking  comment  on 
whether  to  use  a  modified  FCC  Form 
486,  the  Receipt  of  Service  Confirmation 
Form  (OMB  3060-0853),  to  serve  as  the 
appropriate  means  of  certification 
pursuant  to  the  CHIP  Act.  In  future 
years,  the  Commission  contemplates 
using  FCC  Fohn  471  for  the 
certification. 

Synopsis  of  FNPRM 

Introduction 

1.  On  December  21,  2000,  the 
President  signed  into  law  the  Children's 
Internet  Protection  Act  (the  CHIP  Act), 
included  as  part  of  the  Consolidated 
Appropriations  Act,  2001.  Section  1721 
and  related  sections  of  the  CHIP  Act 
provide  that  in  order  to  be  eligible 
under  section  254  of  the 
Communications  Act  of  1934,  as 
amended  (the  Act),  to  receive 
discounted  Internet  access,  Internet 
services,  and  internal  connection 
services,  schools  and  libraries  that  have 
computers  with  Internet  access  must 
have  in  place  certain  Internet  safety 
policies.  In  this  Further  Notice  of 
Proposed  Rulemaking  (Notice),  we  seek 
comment  on  implementation  of  the 
legislation. 

Issues  for  Comment 

2.  In  this  Notice,  we  seek  comment 
generally  on  implementation  of  the 
CHIP  Act  as  it  affects  section  254  of  the 
Communications  Act  of  1934,  as 
amended.  We  seek  comment  in 
particular  on  the  following  issues. 

3.  We  tentatively  conclude  that  the 
most  efficient  and  effective  way  of 
obtaining  the  certifications  required 
under  the  legislation,  while  imposing 
the  least  burden  on  recipients,  is-to 
modify  an  existing  FCC  Form  to  include 
a  certification  that  the  recipient  is  in 
compliance  with  the  requirements  of  the 
legislation,  or  that  the  statute  does  not 
apply.  We  propose  that  recipients  use 
one  of  the  following  certifications:  "I 
certify  that  the  recipient  complies  with 
all  relevant  provisions  of  the  Children's 
Internet  Protection  Act,  42  U.S.C. 
254(h)."  Or.  "I  certify  that  the 
requirements  of  the  Children's  Internet 
Protection  Act.  42  U.S.C.  254(h).  do  not 
apply."  We  seek  comment  on  this 
proposal. 

4.  We  contemplate  for  funding  year  4 
that  FCC  Form  486.  the  Receipt  of 
Service  Confirmation  Form,  could  serve 
as  the  appropriate  means  of  certification 


ir 


pursuant  to  the  CHIP  Act  when 
modified  to  include  the  required 
certification.  In  futiire  years,  we 
contemplate  adding  the  certification  to 
the  Form  471.  We  invite  comment  on 
use  of  these  forms  for  this  purpose. 

5.  Under  the  schools  ana  libraries 
universal  service  funding  mechanism, 
applicants  often  include  entire  school 
districts,  comprising  numerous  schools, 
or  consortia  that  include  eligible  schools 
and  libraries.  We  therefore  seek 
comment  on  which  entities  in  these  and 
other  situations  may  make  the 
certifications  required  under  the  CHIP 
Act. 

6.  Although  the  CHIP  Act  specifies 
when  eligible  entities  must  make  the 
certifications  under  254(h)  for  enforcing, 
for  both  minors  and  adults,  a  policy  of 
Internet  safety  that  includes  operation  of 
a  technology  protection  measure,  the 
statute  does  not  similarly  specify  when 
eligible  entities  must  certify  that  they 
are  in  compliance  with  the  separate 
Internet  safety  policy  described  in 
section  254(1).  We  seek  conunent  on 
whether  tiie  timing  requirements  under 
section  254(h)(5)(E)  and  254(h)(6)(E) 
also  apply  to  certifications  by  schools 
and  libraries  regarding  the  adoption  and 
implementation  of  an  Internet  safety 
policy  as  required  by  section  254(1). 

7.  Sections  254(h)(5)(F)  and 
254(h)(6)(F)  set  forth  consequences  for 
schools  or  libraries  that  fail  to  submit 
certifications  or  fail  to  comply  with  the 
CHIP  Act  certifications.  These  sections 
also  set  forth  procedures  for  remedying 
noncompliance.  We  seek  comment  on 
whether  any  rules  are  necessary  to 
implement  these  remedial  provisions  of 
the  statute,  and  how  these  provisions 
can  be  implemented  in  a  way  that  is 
administratively  efficient  and  fair  to 
applicants.  We  invite  comment  on  how 
these  provisions  should  be  implemented 
in  light  of  the  annual  funding  cycle,  our 
rule  imposing  a  cap  on  the  amount  of 
federal  universal  service  support  for 
schools  and  libraries,  and  out  rule  that 
provides  priority  for  applicants  that  file 
within  a  specified  filing  period.  Finally, 
we  invite  commenters  to  address  any 
additional  issues  regarding  effective 
implementation  of  the  CHIP  Act  by  the 
Commission. 

m.  Procedural  Matters  and  Ordering 
Clauses 

8.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA),  the  Commission 
has  prepared  this  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  of  the 
possible  significant  economic  impact  on 
small  entities  by  the  policies  and  rules 
proposed  in  this  Notice.  Written  public 
comments  are  requested  on  this  IRFA. 
Comments  must  be  identified  as 


responses  to  the  IRFA  and  must  be  filed 
by  the  deadlines  for  comments  on  the 
Notice  provided.  The  Commission  will 
send  a  copy  of  the  Further  Notice, 
including  this  IRFA,  to  the  Chief 
Coimsel  for  Advocacy  of  the  Small 
Business  Administration  (SB A).  In 
addition,  the  Notice  and  IRFA  (or 
summaries  thereof)  will  be  published  in 
the  Federal  Register. 

1 .  Need  for,  and  Objectives  of,  the 
Proposed  Rules 

9.  The  Children's  Internet  Protection 
Act,  included  as  part  of  the 
Consolidated  Appropriations  Act,  2001, 
Public  Law  106-554,  requires  the 
Commission  to  prescribe  regulations  in 
order  to  implement  the  legislation.  This 
Notice  seeks  to  obtain  comments  about 
procedures  that  may  be  implemented  in 
accordance  with  those  requirements. 

2.  Legal  Basis 

10.  The  legal  basis  for  this  Notice  is 
contained  in  the  Children's  Internet 
Protection  Act,  included  as  part  of  the 
Consolidated  Appropriations  Act,  2001, 
Public  Law  106-554,  and  in  sections  1 
through  4,  201  through  205.  254.  303(r). 
and  403  of  the  Communications  Act  of 
1934,  as  amended  by  the 
Telecommunications  Act  of  1996, 47 
U.S.C.  1-4,  201-205,  254,  303(r),  and 
403,  and  §  1.411  of  the  Commission's 
rules. 

3.  Description  and  Estimate  of  the 
Number  of  Small  Entities  To  Which 
Rules  Will  Apply 

11.  The  RFA  directs  agencies  to 
provide  a  description  of  and,  where 
feasible,  an  estimate  of  the  nimiber  of 
small  entities  that  may  be  affected  by 
the  proposed  rules,  if  adopted.  The  RFA 
generally  defines  the  term  "small 
entity"  as  having  the  same  meaning  as 
the  terms  "small  business,"  "small 
organization,"  and  "small  governmental 
jurisdiction."  In  addition,  the  term 
"small  business"  has  the  same  meaning 
as  the  term  "small  business  concern" 
under  the  Small  Business  Act.  A  small 
business  concern  is  one  that:  (1)  Is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SBA).  A  small 
organization  is  generally  "any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field."  Nationwide,  as  of 
1992,  there  were  approximately  275,801 
small  organizations.  "Small 
governmental  jurisdiction"  generally 
means  "governments  of  cities,  counties, 
towns,  townships,  villages,  school 
districts,  or  special  districts,  with  a 
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population  of  less  than  50,000."  As  of 
1992,  there  were  approximately  85,006 
such  jurisdictions  in  the  United  States. 
This  number  includes  38,978  coimties, 
cities,  and  towns;  of  these,  37,566,  or  96 
percent,  have  populations  of  fewer  than 
50,000.  The  Census  Biueau  estimates 
that  this  ratio  is  approximately  acciuate 
for  all  governmental  entities.  Thus,  of 
the  85,006  governmental  entities,  we 
estimate  that  81,600  (96  percent)  are 
small  entities. 

12.  Under  the  schools  and  libraries 
imiversal  service  support  mechanism, 
which  provides  support  for  elementary 
and  secondary  schools  and  libraries,  an 
elementary  school  is  generally  "a  non- 
profit institutional  day  or  residential 
school  that  provides  elementary 
education,  as  determined  under  state 
law."  A  secondary  school  is  generally  as 
"a  non-profit  institutional  day  or 
residential  school  that  provides 
secondary  education,  as  determined 
imder  state  law,"  and  not  offering 
education  beyond  grade  12.  For-profit 
schools  and  libraries,  and  schools  and 
libraries  with  endowments  in  excess  of 
$50,000,000,  are  not  eligible  to  receive 
discounts  under  the  program,  nor  are 
libraries  whose  budgets  are  not 
completely  separate  from  any  schools. 
Certain  other  statutory  definitions  apply 
as  well.  The  SBA  has  defined  as  small 
entities  elementary  and  secondary 
schools  and  libraries  having  $5  million 
or  less  in  annual  receipts,  in  funding 
year  2  (July  1,  1999  to  June  20,  2000) 
approximately  83,700  schools  and  9,000 
libraries  received  funding  under  the 
schools  and  libraries  universal  service 
mechanism.  Although  we  are  unable  to 
estimate  with  precision  the  niunber  of 
these  entities  that  would  qualify  as 
small  entities  under  SBA's  definition, 
we  estimate  that  fewer  than  83,700 
schools  and  9,000  libraries  would  be 
affected  annually  by  the  rules  proposed 
in  this  Notice,  under  current  operation 
of  the  program. 

4.  Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

13.  The  measures  under  consideration 
in  this  Notice  would,  if  adopted,  result 
in  minimal  additional  reporting. 
Specifically,  the  Notice  proposes  to 
require  eligible  schools  and  libraries 
receiving  federal  universal  service 
support  for  Internet  access  or  internal 
connections  to  make  one  of  the 
following  certifications:  "I  certify  that 
the  recipient  complies  with  all  relevant 
provisions  of  the  Children's  Internet 
Protection  Act,  42  U.S.C.  254(h);"  or,  "I 
certify  that  the  requirements  of  the 
Children's  Internet  Protection  Act,  42 
U.S.C.  254(h),  do  not  apply."  The 


Conunission  proposes  modifying  FCC 
Form  486  to  include  a  certification  for 
funding  year  4,  and  modifying  FCC 
Form  471  to  include  the  certification  for 
futvue  years.  These  forms  are  already 
completed  on  a  regular  basis,  and  the 
modification  would  merely  require  the 
checking  of  one  additional  box  prior  to 
signing  the  form.  We  estimate  that  it 
would  take  no  more  than  one  minute  to 
review  and  check  the  appropriate 
certification  box.  The  Commission 
tentatively  concludes  that  this  approach 
would  be  the  most  effective  procedure 
for  implementation  of  the  CHIP  Act's 
requirements,  and  the  least  burdensome 
to  applicants. 

5.  Steps  Taken  to  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

14.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  alternatives  (among 
others):  (1)  The  establishment  of 
differing  compliance  and  reporting 
requirements  or  timetables  that  take  into 
accoimt  the  resources  available  to  small 
entities;  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
under  the  rule  for  small  entities;  (3)  the 
use  of  performance,  rather  than  design, 
standards;  and  (4)  an  exemption  irom 
coverage  of  the  rule,  or  part  thereof,  for 
smaU  entities. 

15.  This  requirement  is  legislatively 
mandated,  and  the  Commission  is 
merely  attempting  to  implement  it  in 
most  efiisctive  and  least  biudensome 
memner  possible.  Given  that  a 
certification  is  required  by  the 
legislation,  we  considered  the 
alternative  of  having  each  school  and    . 
library  submit  separate  documentation, 
including  the  appropriate  certification, 
but  such  an  approach  would  likely  be 
unnecessarily  burdensome  on  these 
entities.  As  discussed,  the  Conunission 
tentatively  concludes  that  adding  a 
certification  requirement  to  an  existing 
FCC  form  is  the  least  burdensome 
alternative  for  implementing  the 
requirements  of  the  CHIP  Act.  The 
Commission  will  consider  other  options 
as  well,  based  in  part  on  input  bom 
commenters. 

6.  Federal  Rules  that  may  Duplicate, 
Overlap,  or  Conflict  with  the  Proposed 
Rules 

16.  None. 

Comment  Due  Dates  and  Filing 
Procedures 

1 7.  We  invite  comment  on  the  issues 
and  questions  set  forth  in  the  Further 


Notice  of  Proposed  Rulemaking  and 
Initial  Regulatory  Flexibility  Analysis 
contained  herein.  Piu-suant  to  applicable 
procedures  set  forth  in  §§  1.415  and 
1.419  of  the  Commission's  rules, 
interested  parties  may  conunent  on  or 
before  February  15,  2001  and  reply 
comment  on  or  before  February  22, 
2001.  Comments  may  be  filed  using  the 
Commission's  Electronic  Comment 
Filing  System  (ECFS)  or  by  filing  paper 
copies.  See  Electronic  Filing  of 
Documents  in  Rulemaking  Proceedings, 
63  FR  24,121,  May  1,  1998. 

18.  Comments  filed  through  the  ECFS 
can  be  sent  as  an  electronic  file  via  the 
Internet  to  http://www.fcc.gov/e-file/ 
ecfs.html.  Generally,  only  one  copy  of 
an  electronic  submission  must  be  filed. 
If  multiple  docket  or  rulemaking 
numbers  appear  in  the  caption  of  this 
proceeding,  however,  commenters  must 
transmit  one  electronic  copy  of  the 
comments  to  each  docket  or  rulemaking 
niunber  referenced  in  the  caption.  In 
completing  the  transmittal  screen, 
commenters  should  include  their  full 
name.  Postal  Service  mailing  address, 
and  the  applicable  docket  or  rulemaking 
number.  Parties  may  also  submit 
electronic  comments  by  Internet  e-mail. 
To  receive  filing  instructions  for  e-mail 
comments,  commenters  should  send  an 
e-mail  to  ecfs®fcc.gov,  and  should 
include  the  following  words  in  the  body 
of  the  message,  "get  form  (your  e-mail 
address)."  A  sample  form  and  directions 
will  be  sent  in  reply. 

19.  Parties  who  cnoose  to  file  by 
paper  must  file  an  original  and  four 
copies  of  each  filing.  If  more  than  one 
docket  or  rulemaking  number  appears  in 
the  caption  of  this  proceeding, 
commenters  must  submit  two  additional 
copies  for  each  additional  docket  or 
rulemaking  number.  All  filings  must  be 
sent  to  the  Commission's  Secretary, 
Magalie  Roman  Salas.  Office  of  the 
Secretary,  Federal  Communications 
Commission,  445  12th  Street,  SW., 
Washington,  DC  20554.  Parties  also 
should  send  three  paper  copies  of  their 
filing  to  Sheryl  Todd,  Accounting  Policy 
Division,  Common  Carrier  Biueau, 
Federal  Communications  Commission, 
445  Twelfth  Street,  SW.,  Room  5-B540, 
Washington,  DC  20554. 

20.  Parties  who  choose  to  file  by 
paper  should  also  submit  their 
comments  on  diskette  to  Sheryl  Todd, 
Accounting  Policy  Division,  Common 
Carrier  Bureau,  Federal 
Communications  Commission,  445 
Twelfth  Street,  SW.,  Room  5-B540, 
Washington,  DC  20554.  Such  a 
submission  should  be  on  a  3.5  inch 
diskette  formatted  in  an  IBM-compatible 
format  using  Microsoft  Word  97  for 
Windows  or  a  compatible  software.  The 
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diskette  should  be  accompanied  by  a 
cover  letter  and  should  be  submitted  in 
"read-only"  mode.  The  diskette  should 
be  clearly  labeled  with  the  commenter's 
name,  proceeding,  including  the  lead 
docket  number  in  the  proceeding  (CC 
Docket  No.  96-45),  type  of  pleading 
(comment  or  reply  conunent),  date  of 
submission,  and  Uie  name  of  the 
electronic  file  on  the  diskette.  The  label 
should  also  include  the  following 
phrase  ("Disk  Copy  Not  an  Original.") 
Each  diskette  should  contain  only  one 
party's  pleadings,  preferably  in  a  single 
electronic  file.  In  addition,  commenters 
must  send  diskette  copies  to  the 
Commission's  copy  contractor. 
International  Transcription  Service, 


Inc.,  1231  20th  Street,  NW., 
Washington,  DC  20037. 

IV.  Ordering  Clauses 

21.  Piusuant  to  the  authority 
contained  in  the  Children's  Internet 
Protection  Act,  included  as  part  of  the 
Consolidated  Appropriations  Act,  2001, 
Public  Law  106-554,  and  in  sections  1- 
4,  201-205,  254,  303(r),  and  403  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151-154,  201-205, 
254,  303(r),  403,  and  §  1.411  of  the 
Commission's  rules,  this  Further  Notice 
of  Proposed  Rulemaking  is  adopted,  as 
described  herein. 

22.  The  Commission's  Consiuner 
Information  Bureau,  Reference 


Information  Center,  shall  send  a  copy  of 
this  Fiulher  Notice  of  Proposed 
Rulemaking,  including  the  Initial 
Regiilatory  Flexibility  Analysis,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

List  of  Subiects  in  47  CFR  Part  54 

Reporting  and  recordkeeping 

requirements,  Telecommunications, 
Telephone. 

Federal  Communications  Commission. 
Magalie  Roman  Salat, 

Secretary. 

[FR  Doc.  01-2744  Filed  1-30-01;  8:45  am] 
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BROADCASTING  BOARD  OF 
GOVERNORS 

MMting:  Sunshine  Act 

DATE  AND  TIME:  February  7,  2001;  8:00 
a.m.-10:15  a.m. 

PLACE:  Office  of  Cuba  Broadcasting, 
4201  N.W.  77th  Avenue.  Miami.  Florida 
33166. 

CLOSED  MEETING:  The  members  of  the 
Broadcasting  Board  of  Governors  (BBG) 
will  meet  in  closed  session  to  review 
and  discuss  a  number  of  issues  relating 
to  U.S.  Government-funded  non- 
military  international  broadcasting. 
They  will  address  internal  procedural, 
budgetary,  and  personnel  issues,  as  well 
as  sensitive  foreign  policy  issues 
relating  to  potential  options  in  the  U.S. 
international  broadcasting  field.  This 
meeting  is  closed  because  if  open  it 
likely  would  either  disclose  matters  that 
would  be  properly  classified  to  be  kept 
secret  in  the  interest  of  foreign  policy 
under  the  appropriate  executive  order  (5 
U.S.C.  552b.(c)(l))  or  would  disclose 
information  the  prematiue  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action.  (5  U.S.C.  552b.(c){9)(B)). 
In  addition,  part  of  the  discussion  will 
relate  solely  to  the  internal  personnel 
and  organizational  issues  of  the  BBG  or 
the  International  Broadcasting  Biu-eau. 
(5  U.S.C.  552b.(c)(2)  and  (6)). 

fONTACT  PERSON  FOR  MORE  INFORMATION: 
Persons  interested  in  obtaining  more 
information  should  contact  either 
Brenda  Hardnett  or  Carol  Booker  at 
(202) 401-3736. 

Dated:  January  29,  2001. 
Carol  Booker. 
Legal  Counsel. 
(FR  Doc.  01-2769  Filed  l-2»-01;  1:01  pm] 
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DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[Order  rto.  1141] 

ExiMKision  of  Foreign-Trade  Zone  50 
Long  Beach,  California,  Area 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18. 
1934,  as  amended  (19  U.S.C.  81a-81u). 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order 

Whereas  the  Board  of  Harbor 
Commissioners  of  the  City  of  Long 
Beach,  grantee  of  Foreign-Trade  Zone 
50,  submitted  an  application  to  the 
Board  for  authority  to  expand  FTZ  50  to 
include  Site  5  on  a  permanent  basis  and 
to  include  two  new  sites  in  the  San 
Gabriel  Valley  area,  within  the  Los 
Angeles/Long  Beach  Customs  port  of 
entry  area  (FTZ  Docket  27-2000;  filed  6/ 
5/00); 

Whereas,  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  (65  FR  37113,  6/13/00)  and  the 
application  has  been  processed 
pursuant  to  the  FTZ  Act  and  the  Board's 
regulations;  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and  the 
Board's  regulations  are  satisfied,  and 
that  the  proposal  is  in  the  public 
interest; 

Now.  Therefore,  the  Board  hereby 
orders: 

The  application  to  expand  FTZ  50  is 
approved,  subject  to  the  Act  and  the 
Board's  regulations,  including  Section 
400.28.  and  further  subject  to  the 
Board's  standard  2,000-acre  activation 
limit  for  the  overall  zone  project. 

Signed  at  Washington.  DC.  this  16th  day  of 
January  2001. 

Troy  H.  Cribb, 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 

Dennis  Pucdnelli, 

Executive  Secretary. 

[FR  Doc.  01-2204  Filed  1-30-01;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[Docket  24-99] 

Foreign-Trade  Zone  76— Bridgeport, 
Connecticut;  Withdrawal  of  Application 
for  Subzone  Status;  Davidoff  of 
Geneva  (CT),  Inc.  Facility,  Stamford, 
Connecticut 

Notice  is  hereby  given  of  the 
withdrawal  of  the  application  submitted 
by  the  City  of  Bridgeport.  Connecticut, 
grantee  of  FTZ  76.  requesting  special- 
purpose  subzone  status  at  the  Davidoff 
of  Geneva  (CT),  Inc.  facility  in  Stamford. 
Connecticut.  The  application  Was  filed 
on  May  12. 1999  (64  FR  27958.  5/24/99). 
and  the  case  was  closed  on  January  16. 
2001. 

Dated:  January  17,  2001. 
Dennis  Puccinelli, 
Executive  Secretary. 

[FR  Doc.  01-2205  Filed  1-30-01;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Intemationai  Trade  Administration 

Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews  and  Request  for  Revocation 
in  Part 

AGENCY:  Import  Administration. 
Intemationai  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  initiation  of 
antidumping  and  coimtervailing  duty 
administrative  reviews  and  request  for 
revocation  in  part. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  has  received  requests 
to  conduct  administrative  reviews  of 
various  antidumping  and  coimtervailing 
duty  orders  and  findings  with  December 
anniversary  dates.  In  accordance  with 
our  regulations,  we  are  initiating  those 
administrative  reviews.  The  Department 
also  received  a  request  to  revoke  one 
antidumping  duty  order  in  part. 
EFFECTIVE  DATE:  January  31.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Holly  A.  Kuga,  Office  of  AD/CVD 
Enforcement,  Import  Administration, 
Intemationai  Trade  Administration, 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue,  NW., 
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'  Washington,  E)C  20230,  telephone:  (202)     reviews  of  various  antidumping  and 

Initiation  of  Reviews 

482—4737.                                       -                  coimtervailing  duty  orders  and  findings 

In  accordance  with  section  19  OK 

SUPPLEMENTARY  INFORMATION'                        with  December  anniversary  dates.  The 

351.221(c)(l)(i),  we  are  initiating 

Department  also  received  a  timely 
Background                                                   request  to  revoke  in  part  the 

administrative  reviews  of  the  following 

antidumping  and  countervailing  duty 

The  Department  has  received  timely        antidumpmg  duty  order  on  Poitjelam- 

orders  and  findings.  We  intend  to  issue 

]  equests,  in  accordance  with  19  CFK           on-Steel  Cooking  Ware  from  the 

the  final  results  of  these  reviews  not 

;  l51.213Cb)(2000),  for  administrative            People's  Republic  of  China. 

later  than  December  31,  2001. 

'^r  ^  ■  mm  ^  **  ^  ^^  M  V  ^^  ^^  ^^  ^^  M  *    ^^^^     *^^  ■■■■  HMKa*^  «^  ^B*-B  »   ^^                                                        ^                                      ^ 

Period  to  be 

Antiduinping  Duty  ProoMdings 

^le'  Certain  Preserved  Mushrooms  A-y3/— 804 

12/1/99-11/3(V0O 

Nature's  Farm  Products 

Ravine  Foods 

Compania  Envasadora  del  Atlantico 

ndia-  Stainless  Steel  Wire  Rod.  A-533-808 

12/1/99-11/3(MX) 

Viraj  Group,  Ltd. 

' 

Jaoan-  PotvchJoroorene  Rubher  A-588-046    

12/1/99-11/3(M)0 

VOa/SM  !•     I     WITwl  II\^  \A/1  ^H  f^     1   iWfc^W^^I  i     m^       *^%^Kf      ^r    w-^       *•■■■•••••••■•••■■■■■••■■■■■■>■■■■■■*••■■••••■■•>■■••••>•••••■■•••>>••■■■■•■■■■■■> 

Denki  Kagaku  Kogyo  Kabushiki  Kaisha 

Tosoh  Corporatk>ns 

Mexico: 

Cifcuiar  Wekled  Non-AJtov  Steel  Pioe.'  A-201-805  

11/1/99-1(V31AX) 

Tuberias  Procarsa.  S.A.  de  C.V. 

Tuberia  Nack)nal  S.A.  de  C.V. 

Pofceiain-OrvStael  CookirKi  Ware  A-201-504 

12/1/99-1 1/3(MX) 

Cinsa,  S.A.  de  C.V. 

Fsnudtackxws  de  Ntorte  America,  S.A.  de  C.V. 

fhe  People's  Repubic  of  CWna: 

Certain  Cased  Pencils  *  A-570-827            _ ^.. 

12/1/99-1 1/3(y00 

China  First  Pencil  Company,  Ltd. 

China  Second  Pencil  Company,  Ltd. 

• 

Shanghai  Three  Star  Stationery  Company,  Lkl 

Beipng  Pencil  Factory 

Dalian  Pencil  Factory 

Donghua  Pendi  Factory 

Haitiin  Pencil  Factory 

Jiangsu  Penal  Factory 

Jinan  PencH  Factory 

Juihai  Pencil  Factory 

« 

Jukxig  Penal  Factory 

Kaiyuan  Group  Corporatkm 

'. 

Qingdao  Pencil  Factory 

Shenyiang  Pencil  Factory 

Songnan  Pencil  Factory 

Tianjin  Penal  Factory 

Xint)iBng  Joint  Venture  Pencil  Factory 

* 

Anhui  Bangbu  Pencil  Factory 

Anhui  Statkxiery  Company 

Anhui  Import/Export  Group  Corporatton 

Anhui  Light  Industrial  Products  l/E  Corporatkxt 

Anhui  Provincial  Imports  &  Exports  Corporatwn 

Beijing  Light  Industrial  Products  l/E  Corp. 

China  National  Light  Industrial  Products  Import  &  Export  Corporatkxi  (ail  branches) 

Dalian  Light  Industrial  Products  Import/Export  Corporatkxi 

Guangdong  Provincial  Statkxiery  &  Sporting  Goods  Import  &  Export  Corporatkxi 

Guangdong  Textile  Factory 

Jiangsu  Light  Industrial  Products  Import/Export  Group  Corp. 

Jihn  Provincial  Machinery  &  Equipment  Import  &  Export  Corporatkxi 

Udoning  Light  Industrial  Products  Import/Export  Corporation 

New  Century 

Qingdao  Light  Industrial  Products  Import/Export  Corporatkxi 

Shandong  Light  Industrial  Products  Import/Export  Corporatkxi 

Shanghai  JV  Statwnery  Co.,  Ltd/Shanghai  Jay-Vee  Stationery  Co.,  Ltd. 

Shanghai  Three  Star  Stationery  Company,  Ltd. 

Stehuan  Light  Industrial  Products  Import/Export  Corporation 

-   » 

Tianjin  Stationery  and  Sporting  Goods  Import/Export  Corporatkxi 

Zhenjiang  Foreign  Trade  Corporation 

-         , 

1  ai7hou  City  Guangming  Pencil-Making  Lead  Co.,  Ltd. 

PrtmAlain-nn-^tAAl  Cnnkinn  Ware  3  A— S70-506                                                                              

12/1/99-1 1/3(V0O 

r  Uli^JICIIII^ill  0W30I  \.AJ%JKnnj   TVOIO,     n    *JI  V^^JW   

1          ■                        . 
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Period  to  be 
reviewed 

Clover  Enametware  Enterprise  Ltd. 
Lucky  Enametware  Factory,  Ltd. 

Countarvailing  Duty  ProcMdings 

• 

None. 

Suspension  Agreements 

None. 

^  Inadvertentty  omitted  from  previous  initiation  notice. 

2  If  one  of  the  atwve  named  companies  does  not  qualify  for  a  separate  rate,  all  ottier  exporters  of  certain  cased  pencils  from  the  People's  Re- 
pubttc  of  China  who  have  not  qualified  for  a  separate  rate  are  deemed  to  be  covered  by  this  review  as  part  of  the  single  PRC  entity  of  which  the 
named  exporters  are  a  part. 

3  If  one  of  the  above  named  companies  does  not  qualify  for  a  separate  rate,  all  other  exporters  of  porcelain-on-steel  cooking  ware  from  ttie 
People's  Republk:  of  China  who  have  not  qualified  for  a  separate  rate  are  deemed  to  be  covered  by  this  review  as  part  of  the  single  PRC  entity 
of  whKh  the  named  exporters  are  a  part. 


During  any  administrative  review 
covering  all  or  part  of  a  period  falling 
between  the  first  and  second  or  third 
and  fourth  anniversary  of  the 
publication  of  an  antidumping  duty 
(Hder  under  351.211  or  a  determination 
imder  351.218(f)(4)  to  continue  an  order 
or  suspended  investigation  (after  sunset 
review),  the  Secretary,  if  requested  by  a 
domestic  interested  party  within  30 
days  of  the  date  of  publication  of  the 
notice  of  initiation  of  the  review,  will 
determine  whether  antidumping  duties 
have  been  absorbed  by  an  exporter  or 
producer  subject  to  the  review  if  the 
subject  merchandise  is  sold  in  the 
United  States  through  an  importer  that 
is  affiliated  with  such  exporter  or 
producer.  The  request  must  include  the 
name(s)  of  the  exporter  or  producer  for 
which  the  inquiry  is  requested. 

Interested  parties  must  submit 
applications  for  disclosure  under 
administrative  protective  orders  in 
accordance  with  19  CFR  351.305. 

These  initiations  and  this  notice  are 
in  accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930,  as  amended  (19  USC 
1675(a)).  and  19  CFR  351.221(c)(l)(i). 

Dated:  January  25,  2001. 
Gary  Taverman, 

Acting  Deputy  Assistant  Secretary,  Group  I! 
for  Import  Administration. 
[FR  Doc.  01-2685  Filed  1-30-01;  8:45  am) 
BIUMQ  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-533-809] 

Certain  Forged  Stainless  Steel  Flanges 
from  India:  Preliminary  Results  of  New 
Shipper  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary  results  of 
new  shipper  review:  certain  forged 
stainless  steel  flanges  from  India. 

summary:  The  Department  of  Commerce 
(the  Department)  is  conducting  a  new 
shipper  review  of  the  antidumping  duty 
order  on  certain  forged  stainless  steel 
flanges  from  India  in  response  to  a 
request  by  an  Indian  exporter  of  subject 
merchandise,  Snowdrop  Trading  PVT 
LTD  (Snowdrop).  As  indicated  in  the 
Department's  initiation  of  this  review 
(65  FR  17485).  the  review  covers  sales 
of  the  subject  merchandise  to  the  United 
States  during  the  period  of  review 
(POR),  February  1. 1999  through 
February  29.  2000. 

We  have  preliminarily  determined 
that  Snowdrop  made  sales  below 
'normal  value  (NV).  If  these  preliminary 
results  are  adopted  in  our  final  results, 
we  will  instruct  the  U.S.  Customs 
Service  not  to  assess  antidumping 
duties  on  entries  subject  to  this  review. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  residts. 
and  are  requested  to  submit  with  the 
argument:  (1)  A  statement  of  the  issue; 
and  (2)  a  brief  summary  of  the 
argument. 

EFFECTIVE  DATE:  January  31.  2001. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Thomas  Killiam  or  Robert  James.  Office 
8,  AD/CVD  Enforcement  Group  m. 


Import  Administration,  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue,  NW. ,  Washington. 
DC  20230.  telephone:  (202)  482-5222  or 
(202)  482-0649.  respectively. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  (the  Tariff  Act),  are  references 
to  the  provisions  effective  January  1 . 
1995.  the  effective  date  of  the 
amendments  made  to  the  Tariff  Act  by 
the  Uruguay  Roimd  Agreements  Act.  In 
addition,  unless  otherwise  indicated,  aU 
references  to  the  Department's 
regulations  are  to  19  CFR  part  351 
(1999). 

Background 

The  Department  published  an 
antidumping  duty  order  on  certain 
forged  stainless  steel  flanges  from  India 
on  February  9. 1994  (59  FR  5994). 
Having  received  a  timely  request  for  a 
new  shipper  review  from  Snowdrop,  the 
Department  initiated  this  review  on 
March  28.  2000  (65  FR  17485  (April  3, 
2000)),  in  accordance  with  section 
751(a)(2)(B)  of  the  Tariff  Act  and  section 
351.214(b)  of  the  Department's 
regulations.  Snowdrop  provided 
responses  to  the  Department's 
questionnaires  on  April  24,  2000 
(Section  A),  May  15,  2000  (Sections  B 
and  C),  and  August  28.  2000 
(supplemental).  The  Department's 
analysis  of  Snowdrop's  data  is 
presented  in  a  Memorandum  from 
Thomas  Killiam  to  the  file,  dated 
January  19.  2001  (Analysis 
Memorandimi). 

Scope  of  Review 

The  products  under  review  are  certain 
forged  stainless  steel  flanges  both 
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finished  and  not-finished,  generally 
manufactured  to  specification  AST^  A- 
182,  and  made  in  alloys  such  as  304, 
304L.  316.  and  316L.  The  scope 
includes  five  general  types  of  flanges. 
They  are  weld  neck,  used  for  butt-weld 
line  connections,  threaded,  used  for 
threaded  line  connections,  slip-on  and 
1^  joint,  used  with  stub-ends/butt-weld 
line  connections,  socket  weld,  used  to 
fit  pipe  into  a  machined  recession,  and 
blind,  used  to  seal  off  a  line.  The  sizes 
of  the  flanges  within  the  scope  range 
generally  from  one  to  six  inches; 
however,  all  sizes  of  the  above- 
described  merchandise  are  included  in 
the  scope.  Specifically  excluded  frt>m 
the  scope  of  this  order  are  cast  stainless 
steel  flanges.  Cast  stainless  steel  flanges 
generally  are  manufactured  to 
specification  ASTM  A-351.  The  flanges 
subject  to  this  order  are  currenUy 
classifiable  under  subheadings 
7307.21.1000  and  7307.21.5000  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS).  Although  the  HTS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  scope  of  this 
order  remains  dispositive. 

Verification 

On  November  28.  2000,  the 
Department  visited  Snowdrop's 
headquarters  in  Bandra  West,  Mvunbai. 
India,  and  conducted  a  verification  of  its 
questioimaire  responses.  Our  findings 
are  discussed  in  a  January  19,  2001 
memorandum  from  Thomas  Killiam  to 
the  file,  subject  "Sales  Verification  of 
Snowdrop  Trading  PVT.  LTD.— 
Stainless  Steel  Flanges  frtim  India." 

Home  Market  Viability 

In  its  April  24,  2000  submission, 
Snowdrop  indicated  that  it  had  made  no 
sales  of  certain  forged  stainless  steel 
flanges  (flanges)  in  the  home  market 
during  the  POR,  and  submitted  sales  to 
Canada  as  the  comparison,  or  third 
coimtry,  market.  In  order  to  determine 
whether  there  is  a  sufficient  volume  of 
sales  in  the  comparison  market  to  serve 
as  a  viable  basis  for  calculating  normal 
value  (NV),  we  compared  Snowdrop's 
volume  (by  weight)  of  third  country 
market  sales  of  the  foreign  like  product 
to  the  volimie  (by  weight)  of  U.S.  sales 
of  the  subject  merchandise,  in 
accordance  with  section  773(a)(1)(C)  of 
the  Tariff  Act.  Because  Snowdrop's 
aggregate  volume  of  Canadian  sales  of 
the  foreign  like  product  was  greater  than 
five  percent  of  its  aggregate  volume  of 
U.S.  sales  for  the  subject  merchandise, 
we  determined  that  the  Canadian 
market  was  viable  for  Snowdrop.  The 
record  of  this  review  does  not  indicate 
that  there  was  another  viable  third 


country  mariiiet.  so  we  used  the 
Canadian  market  sales  as  a  basis  for  NV. 

Product  Comparisons 

Because  Snowdrop  made  a 
contemporaneous  s^e  to  the  Canadian 
market  of  merchandise  that  we  matched 
to  the  merchandise  which  Snowdrop 
sold  in  the  U.S.  market,  and  there  were 
no  differences  in  the  reported  variable 
cost  of  manufacturing  (based  on 
Snowdrop's  reported  cost  of 
acquisition),  it  was  not  necessary  to 
maike  any  adjustments  for  physical 
differences  in  the  merchandise  as  called 
for  by  section  773(a)(6)(C)(u)  of  the 
Tariff  Act. 

Normal  Value  Comparisons 

To  determine  whether  Snowdrop's 
sales  of  flanges  to  the  United  States 
were  made  at  less  than  NV.  we 
compared  export  price  (EP)  to  the  NV, 
as  described  in  the  "U.S.  Price"  and 
"Normal  Value"  sections  of  the  notice, 
below.  Because  there  were  only  single 
instances  of  sales  of  particular  models 
in  the  comparison  market,  it  was  not 
appropriate  to  calculate  weighted 
average  NVs;  instead,  we  compared  the 
EP  of  the  U.S.  sale  to  the  NV  of  the  most 
similar  merchandise  sold  in  the  third 
country  contemporaneously. 

Level  ofTrade 

In  accordance  with  section 
773(a)(1)(B)  of  the  Tariff  Act,  to  the 
extent  practicable,  we  determine  NV 
based  on  sales  in  the  comparison  market 
at  the  same  level  of  trade  (LOT)  as  the 
EP  or  constructed  EP  (CEP)  transaction. 
The  LOT  in  the  comparison  market  is 
that  of  the  starting-price  sales  in  the 
comparison  market  or,  when  NV  is 
based  on  constructed  value  (CV),  that  of 
the  sales  from  which  we  derive  selling, 
general  and  administrative  (SG&A) 
expenses  and  profit.  With  respect  to 
U.S.  price  for  EP  transactions,  the  LOT 
is  also  the  level  of  the  starting-price 
sale,  which  is  usually  from  the  exporter 
to  the  importer.  For  CEP,  the  LOT  is  the 
level  of  the  constructed  sale  fiom  the 
exporter  to  the  importer. 

To  determine  whether  NV  sales  are  at 
a  different  LOT  than  EP  or  CEP,  we 
examine  stages  in  the  marketing  process 
and  selling  functions  along  the  chain  of 
distribution  between  the  producer  and 
the  unaffiliated  customer.  If  the 
comparison-market  sales  are  at  a 
different  LOT  and  the  difference  affects 
price  comparability,  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  third  country  market  sales  at  the 
LOT  of  the  export  transaction,  we  make 
a  LOT  adjustment  under  section 
773(a)(7)(A)  of  the  Tariff  Act.  See  Notice 


of  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  South  Africa, 
62  FR  61731  (November  19, 1997). 

Snowdrop  reported  one  customer 
category  and  one  channel  of  distribution 
(i.e..  sales  to  unaffiliated  distributors) 
for  its  third  country  market  sales. 
Snowdrop  reported  EP  sales  in  the  U.S. 
market.  For  EP  sales.  Snowdrop  also 
reported  one  customer  category  and  one 
channel  of  distribution  [i.e.,  direct  sales 
to  importer  distributors).  Snowdrop 
stated  in  its  response  that  its  EP  sales 
were  made  at  the  same  LOT  as  third 
coimtry  market  sales  to  unaffiliated 
importer  distributors,  and  did  not 
request  a  LOT  adjustment.  We  have 
determined  that  there  is  one  LOT  for  all 
EP  sales  and  that  it  is  the  same  LOT  as 
that  in  the  third  country  maricet. 
Accordingly,  because  we  find  the  U.S. 
sales  and  third  country  market  sales  to 
be  at  the  same  LOT,  no  LOT  adjustment 
under  section  773(a)(7)(A)  is  warranted. 

United  SUtes  Price 

Snowdrop  reported  as  EP  transactions 
sales  of  subject  merchandise  to 
unaffiliated  U.S.  customers  prior  to 
importation.  We  calculated  EP  in 
accordance  with  section  772(a)  of  the 
Tariff  Act,  because  CEP  methodology 
was  not  indicated  by  other  facts  on  the 
record.  We  based  EP  on  the  price  to  the 
unaffiliated  foreign  purchaser.  We  made 
deductions  from  the  starting  price  for 
movement  expenses,  in  accordance  with 
section  772(c)(2)(A)  of  the  Tariff  Act 
See  the  Analysis  Memorandum. 

We  have  asked  Snowdrop  to  clarify 
several  remaining  uncertainties  in 
regards  to  the  U.S.  transaction.  We  may 
incorporate  additional  information  in 
the  final  resiUts. 

Normal  Value 

We  calculated  NV  based  on  C4F 
prices  to  unaffiliated  customers,  and 
made  adjustments  under  section 
773(a)(6)(C)(iii)  of  die  Tariff  Act  for 
differences  in  circumstances  of  sale  for 
imputed  credit  expenses.  We  deducted 
movement  expenses  and  bank  charges 
from  NV.  in  accordance  with  sections 
773(a)(6)(A)  and  (B)  of  die  Tariff  Act. 
Snowdrop  reported  that  it  incurred  no 
packing  costs  per  se,  because  packing 
costs  were  included  in  the  prices  which 
Snowdrop's  suppliers'  charged  it.  We 
added  U.S.  credit  expense  and  deducted 
third  country  credit  expense.  See  the 
Analysis  Memorandimi. 

Currency  Conversion 

Pursuant  to  section  773A{a)  of  the 
Tariff  Act.  we  made  currency 
conversions  into  U.S.  dollars  based  on 
the  exchange  rates  in  effect  on  the  dates 
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of  the  U.S.  sales  as  certified  by  the 
Federal  Reserve  Bank  of  New  York. 

Preliminary  Results 

As  a  result  of  this  review,  we 
preliminarily  determine  that  for  the 
period  February  1,  1999  through 
February  29,  2000,  the  weighted-average 
dumping  margin  for  Snowdrop  is  24.79 
percent. 

In  accordance  with  section  351.224(b) 
of  our  regulations,  we  will  disclose  to 
the  relevant  parties  the  calcidations 
performed  for  these  preliminary  results. 
An  interested  party  may  request  a 
hearing  within  thirty  days  of 
publication  of  this  notice.  See  19  CFR 
351.310(c).  Any  hearing,  if  requested, 
wiU  be  held  37  days  after  the  date  of 
publication  of  this  notice,  or  the  first 
working  day  thereafter.  Interested 
parties  may  submit  case  briefs  within  30 
days  ot  publication  of  this  notice. 
Rebuttal  briefs,  which  must  be  limited 
to  issues  raised  in  the  case  briefs,  may 
be  filed  no  later  than  35  days  after  the 
date  of  publication  of  this  notice.  In 
accordance  with  351.214(i)(l)  of  our 
regulations,  the  Department  will  issue 
the  final  results  of  this  new  shipper 
review,  which  will  include  the  results  of 
its  analysis  of  issues  raised  in  the  briefs, 
within  90  days  of  issuance  of  these 
preliminary  results,  unless  the  time 
limit  is  extended. 

Upon  completion  of  this  new  shipper 
review,  the  Department  shaU  determine, 
and  the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  The  Department  will  issue 
appraisement  instructions  directly  to 
Customs.  Snowdrop  did  not  report 
entered  value;  we  will  calcidate 
Snowdrop's  duty  assessment  rate  based 
on  the  ratio  of  (he  total  amount  of 
antidimiping  duties  calculated  for  the 
examined  sales,  calculated  as  the 
difference  between  NV  and  EP,  to  the 
total  quantity  of  examined  sales.  The 
rate  will  be  assessed  uniformly  on  all 
entries  made  during  the  FOR.  The 
Department  will  issue  appraisement 
instructions  directly  to  Customs. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
completion  of  the  final  residts  of  this 
new  shipper  review  for  all  shipments  of 
flanges  from  India  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date  of  the  final  results  of  this  new 
shipper  review,  as  provided  by  section 
751(a)(1)  of  the  Tariff  Act:  (1)  The  cash 
deposit  rate  for  Snowdrop  will  be  the 
rate  established  in  the  final  results  of 
this  new  shipper  review;  (2)  for 
merchandise  exported  by  manu&ctiirers 
or  exporters  not  covered  in  this  review 
but  covered  in  the  original  less-than- 


fair-value  (LTFV)  investigation  or  a 
previous  review,  the  cash  deposit  rate 
will  continue  to  be  the  company- 
specific  rate  published  for  the  most 
recent  period;  (3)  if  the  exporter  is  not 
a  firm  covered  in  this  review,  or  the 
original  investigation,  but  the 
manufact\irer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufactiu^r  is  a  firm 
covered  in  this  or  any  previous  review, 
the  cash  deposit  rate  will  be  162.14 
percent,  the  "all-others"  rate  established 
in  the  less-than-fair-value  investigation. 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  imtil 
publication  of  the  final  results  of  the 
next  administrative  or  new  shipper 
review  for  a  subsequent  review  period. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
351.402(f)(2)  to  file  a  certificate 
regarding  the  reimbursement  of 
antidiunping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presimiption  that 
reimbursement  of  antidumping  duties 
occinred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  new  shipper  review  and  notice 
are  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Tariff  Act. 

Dated:  January  22,  2001. 
Bernard  T.  Cureau, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[PR  Doc.  01-2681  Filed  1-30-01;  8:45  am] 

BILLMOCOOE  3610-O8~P 


DEPARTMENT  OF  COMMERCE 
IntematkMuil  Trade  Administration 

[A-570-«48] 

Notice  Of  Extension  of  Time  Umit  for 
Rnal  Results  of  Antidumping 
Administrative  Review  and  New 
Shipper  Reviews:  Freshwater  Cra%vfish 
Tail  Meat  From  the  People's  Republic 
of  China 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce 
EFFECTIVE  DATE:  January  31,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Samantha  Denenbeig  or  Abdelali 
Elouaradia,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W.. 
Washington,  D.C  20230;  telephone: 


(202)  482-1386  and  (202)  482-1374, 
respectively. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act)  are  to  the  provisions 
effective  January  1, 1995,  the  effective 
date  of  the  amendments  made  to  the  Act 
by  the  Uruguay  Round  Agreements  Act 
In  addition,  unless  otherwise  indicated, 
all  citations  to  the  Department's 
regulations  are  to  19  CFR  part  351 
(1999). 

Background 

On  September  30, 1999,  in  accordance 
with  19  CFR  351.213(b),  respondents 
and  petitioner  submitted  their  requests 
for  administrative  reviews.  On  October 
28, 1999,  the  Department  published  its 
initiation  of  this  administrative  review 
for  the  period  September  1, 1998 
through  August  31, 1999  (64  FR  60161). 
On  September  19, 1999  and  September 
30, 1999.  pursuant  to  section 
751(a)(2)(B)  of  the  Act  and  section 
351.214(b)  of  the  Department's 
regulations,  several  Chinese  companies 
requested  new  shipper  reviews  for  the 
same  period.  On  November  15,  1999, 
the  Department  published  its  initiation 
of  the  new  shipper  reviews  (64  FR 
61833).  On  August  2,  2000.  the 
deadlines  for  the  new  shipper  reviews 
were  aligned  with  those  of  the 
administrative  review  (65  FR  48466).  On 
October  11.  2000,  the  Department 
published  the  preliminary  results  of  the 
combined  reviews  (65  FR  60399). 

Extension  of  Time  Limits  fiar  Final 
Results 

Due  to  the  complex  issue  of  selecting 
siuTogate  coimtry  values  for  the  factors 
of  production,  we  find  that  it  is  not 
practicable  to  make  a  final 
determination  by  the  current  deadline  of 
February  8.  2001.  Therefore,  in 
accordance  with  section  751(a)(3)(A)  of 
the  Act  and  section  351.213(h)(2)  of  the 
Department's  regulations,  the 
Department  is  extending  the  time  period 
for  issuing  the  final  results  of  these 
reviews  for  60  days,  until  no  later  than 
April  9,  2001. 

Dated:  January  25,  2001. 

loseph  A.  Spetrini, 

Deputy  Assistant  Secretary  AD/CVD 
Enforcement  Group  ID. 

(FR  Doc.  01-2686  Filed  1-30-01;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-570-836] 

Glycine  from  the  People's  Republic  of 
China:  Final  Results  of  New  Shipper 
Administrative  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  in  the 
antidumping  duty  new  shipper 
administrative  review  of  glycine  fit>m 
the  People's  Republic  of  China. 

SUMMARY:  On  September  7,  2000,  the 
Department  of  Commerce 
("Department")  published  the 
preliminary  results  of  the  administrative 
review  of  the  antidimiping  duty  order 
on  glycine  from  the  People's  Republic  of 
China.  This  review  covers  one 
manufacturer/exporter.  The  period  of 
review  ("POR")  is  March  1,  1999 
through  August  30,  1999. 

Based  on  om-  analysis  of  the 
comments  received,  we  have  made 
changes  to  the  margin  calculation. 
Therefore,  the  final  results  differ  from 
the  preliminary  results.  The  final 
weighted-average  dimiping  margin  for 
the  reviewed  firm  is  listed  below  in  the 
section  entitied  "Final  Results  of 
Review." 

EFFECTIVE  DATE:  January  31,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Boiling  or  Rick  Johnson, 
Enforcement  Group  III,  Office  9,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  1401  Constitution  Avenue, 
N.W.,  Washington.  D.C.  20230, 
telephone:  (202)  482-3434,  and  (202) 
482-3818,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930 
("Act")  are  references  to  the  provisions 
effective  January  1, 1995,  the  effective 
date  of  the  amendments  made  to  the  Act 
by  the  Uruguay  Round  Agreements  Act 
("URAA").  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  at  19  CFR  Part  351  (2000). 

Background 

The  Department  published  in  the 
Federal  Register  an  antidiunping  duty 
order  on  glycine  from  the  PRC  on  March 
29, 1995  (60  FR  16116).  On  September 
30, 1999,  the  Department  received  a 
request  from  Nantong  Dongchang 
Chemical  Industry  Corporation 


("Nantong")  for  a  new  shipper  review 
pursuant  to  section  751(a)(2)(B)  of  the 
Act  and  section  351.214(b)  of  the 
Department's  regulations.  These 
provisions  state  that,  if  the  Department 
receives  a  request  for  review  from  an 
exporter  or  producer  of  the  subject 
merchandise  which  states  that  it  did  not 
export  the  merchandise  to  the  United 
States  dining  the  period  covered  by  the 
original  less-than-fair-value  ("LTFV") 
investigation  and  that  such  exporter  or 
producer  is  not  affiliated  with  any 
exporter  or  producer  who  exported  the 
subject  merchandise  during  that  period, 
the  Department  shall  conduct  a  new 
shipper  review  to  establish  an 
individual  weighted-average  dumping 
margin  for  such  exporter  or  producer 
who  exported,  if  the  Department  has  not 
previously  established  such  a  margin  for 
the  exporter  or  producer.  The 
regulations  require  that  the  exporter  or 
producer  shall  include  in  its  request, 
with  appropriate  certifications:  (1)  The 
date  on  which  the  merchandise  was  first 
entered,  or  withdrawn  from  the 
warehouse,  for  consumption,  or,  if  it 
cannot  certify  as  to  the  date  of  the  first 
entry,  the  date  on  which  it  first  shipped 
the  merchandise  for  export  to  the 
United  States,  or  if  the  merchandise  has 
not  yet  been  shipped  or  entered,  the 
date  of  sale;  (2)  a  list  of  the  firms  with 
which  it  is  affiliated;  (3)  a  statement 
from  such  exporter  or  producer,  and 
from  each  affiliated  firm,  that  it  did  not, 
under  its  current  or  a  former  name, 
export  the  merchandise  during  the  POI, 
and  (4)  in  an  antidumping  proceeding 
involving  inputs  from  a  nonmarket 
economy  country,  a  certification  that  the 
export  activities  of  such  exporter  or 
producer  are  not  controlled  by  the 
central  government.  See  19  CFR 
351.214(b)(2)(ii),  (iii).  and  (iv). 

Nantong's  request  was  accompanied 
by  information  and  certifications 
establishing  the  date  on  which  it  first 
shipped  the  subject  merchandise. 
Nantong  also  claimed  it  had  no 
affiliated  companies  which  exported 
glycine  from  the  PRC  during  the  POI.  In 
addition,  Nantong  certified  that  its 
export  activities  are  not  controlled  by 
the  central  government.  Based  on  the 
above  information,  the  Department 
initiated  a  new  shipper  review  covering 
Nantong  [see  Glycine  from  the  People's 
Republic  of  China:  Initiation  of  New 
Shipper  Administrative  Review  (64  FR 
61834,  November  15,  1999)).  Due  to 
extraordinarily  complicated  issues  in 
this  case,  the  Department  extended  the 
deadline  for  completion  of  the 
preliminary  results  of  the  new  shipper 
review,  first  on  April  1 7,  2000  (see 
Notice  of  Extension  of  Time  Limit  for 


Preliminary  Results  of  New  Shipper 
Antidumping  Review:  Glycine  from  the 
People's  Republic  of  China,  65  FR 
20431),  and  then  on  May  26,  2000  {see 
Notice  of  Extension  of  Time  Limit  for 
Preliminary  Results  of  New  Shipper 
Antidumping  Review:  Glycine  from  the 
People 's  Republic  of  China,  65  FR 
34147).  Additionally,  due  to 
complicated  issues  in  this  case,  the 
Department  extended  the  deadline  for 
completion  of  the  final  results  of  the 
new  shipper  review,  to  January  24,  2001 
[see  Notice  of  Extension  of  Time  Limit 
for  Final  Results  of  New  Shipper 
Antidumping  Review:  Glycine  from  the 
People's  Republic  of  China,  65  FR 
70549.  November  24,  2000).  The 
Department  has  now  completed  this 
administrative  review  in  accordance 
with  section  751  of  the  Act. 

Scope  of  the  Review 

The  product  covered  by  this  review  is 
glycine,  which  is  a  free-flowing 
crystalline  material,  like  salt  or  sugar. 
Glycine  is  produced  at  varying  levels  of 
purity  and  is  used  as  a  sweetener/taste 
enhancer,  a  buffering  agent, 
reabsorbable  amino  acid,  chemical 
intermediate,  and  a  metal  complexing 
agent.  Glycine  is  currenUy  classified 
under  subheading  2922.49.4020  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS").  This 
proceeding  includes  glycine  of  all  purity 
levels.  Although  the  HTSUS  subheading 
is  provided  for  convenience  and 
Customs  purposes,  the  written 
description  of  the  scope  of  this  review 
is  dispositive.  This  review  covers  the 
period  March  1, 1999  through  August 
31.  1999. 

Separate  Rates 

In  the  preliminary  results,  the 
Department  determined  that  Nantong 
was  entitied  to  a  separate  rate.  No 
interested  party  contested  our  finding 
during  our  briefing  stage  of  this 
proceeding.  Therefore,  for  the  final 
results,  we  continue  to  determine  that 
Nantong  is  entitled  to  a  separate  rate. 

Normal  Value  Comparisons 

To  determine  whether  respondent's 
sales  of  the  subject  merchandise  to  the 
United  States  were  made  at  Normal 
Value  ("NV"),  we  compared  its  United 
States  price  to  NV,  as  described  in  the 
"United  States  Price"  and  "Normal 
Value"  sections  of  this  notice. 

United  States  Price 

For  the  final  results,  we  calculated 
United  States  price  as  we  did  in  the 
preliminary  results.  No  interested  party 
contested  our  finding  during  our 
briefing  stage  of  this  proceeding. 
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Normal  Value 

For  the  final  results,  we  calculated  NV 
as  we  did  in  the  preliminary  results, 
except  for  the  changes  we  made  based 
on  interested  party  comments.  See 
Changes  Since  the  Preliminary  Results 
section  of  this  notice  for  a  brief 
description  of  our  changes. 

CURmcy  Converrion 

We  made  currency  conversions  in 
accordance  with  section  773 A  of  the  Act 
based  on  the  rates  certified  by  the 
Federal  Reserve  Bank. 

Analyiis  of  Conmients  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  this  new 
shippor  administrative  review  are 
addressed  in  the  "Issues  and  Decision 
Memorandum"  {"Decision 
Menuxandum")  from  Joseph  A. 
Spetrini.  Deputy  Assistant  Secretary, 
Import  Administration,  to  Bernard  T. 
Carreau.  Acting  Assistant  Secretary  for 
Import  Administration,  dated  January 
24. 2001,  which  is  hereby  adopted  by 
this  notice.  A  list  of  the  issues  which 

Grties  have  raised  and  to  which  we 
ve  responded,  all  of  which  are  in  the 
Decision  Memorandum,  is  attached  to 
this  notice  as  an  Appendix.  Parties  can 
find  a  complete  discussion  of  all  issues 
raised  in  this  review  and  the 
corresponding  recommendations  in  this 
public  memorandum  which  is  on  file  at 
the  U.S.  Department  of  Commerce,  in 
the  Central  Records  Unit,  in  room  B- 
099.  In  addition,  a  complete  version  of 
the  Decision  Memo,  accessible  in  B-099 
and  on  the  web  at  http://ia.ita.doc.gov. 
The  paper  copy  and  electronic  version 
of  the  Decision  Memorandum  are 
idmtical  in  content. 

rhanges  Since  the  PreHiainefy  Results 

Based  on  our  analjrsis  of  comments 
received,  we  have  made  changes  to  the 
margin  calculation.  For  the  final  results, 
we  have  made  the  following  three 
changes:  (1)  We  have  corrected  our 
formula  to  calculate  methyl  alcohol  in 
our  calculation  worksheet:  (2)  we  have 
corrected  our  wc^csheet  by  calculating 
a  wei^ted  average  for  chloroacetic  add 
("MCA"),  and  have  used  the  full  range 
of  MCA  impcwt  prices  from  Chemical 
WeMy  for  the  POR  to  value  MCA;  and 
(3)  we  used  the  surrogate  value 
information  on  hexamine  for  the  POR 
from  the  "General  Market  Information" 
of  Qtemical  Weekly.  Any  alleged 
programming  or  clerical  errors  with 
which  we  do  not  agree  are  discussed  in 
the  relevant  sections  of  the  "Decision 
h^monmdum,"  accessible  in  B-099  and 
on  the  Web  at  http://ia.ita.doc.gov. 


Final  Results  of  Review 

We  determine  that  the  following 
percentage  weighted-average  margin 
exists  for  the  period  Match  1, 1999 
through  August  31,  1999: 

Glycine 


Pioduoef/manulacturer/ex- 
porter 

Weighted-av- 
erage margin 
(percent) 

Nantong  Oongchang  Chem- 
ical Industry  Coip 

1799 

The  Department  shall  determine,  and 
the  U.S.  Customs  Service  ("Customs") 
shall  assess,  antidumping  duties  on  all 
appropriate  entries.  In  accordance  with 
19  CFR  351.212(b),  we  have  calculated 
exporter/importw-specific  assessment 
rates.  We  divided  the  total  dumping 
margins  for  the  reviewed  sales  by  the 
total  entered  value  of  those  reviewed 
sales  for  each  importer.  We  will  direct 
Customs  to  assess  the  resulting 
percentage  margin  against  the  entered 
Customs  values  for  the  subject 
merchandise  on  each  of  that  importer's 
entries  under  the  relevant  order  during 
the  review  period. 

Cash  Oepoeit  Requirements 

The  following  deposit  requirements 
will  be  effective  upon  publication  of 
this  notice  of  final  results  of  the  new 
shipper  administrative  review  for  aU 
shipments  of  glycine  from  the  People's 
Republic  of  China  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication,  as  provided  by  section 
7Sl(a)(l)  of  the  Act:  (1)  The  cash  deposit 
rate  for  the  reviewed  company  will  be 
the  rate  shown  above;  (2)  the  cash 
deposit  rate  for  PRC  exporters  who 
received  a  separate  rate  in  a  prim 
segment  of  the  proceeding  but  for  whom 
a  review  was  not  requested  for  this  POR 
Mfill  continue  to  be  the  rate  assigned  in 
that  segment  of  the  proceeding;  (3)  the 
cash  deposit  rate  for  the  PRC  NME 
entity  (i.e.,  all  othen  exporters,  which 
have  not  been  reviewed)  will  continue 
to  be  155.89  percent;  and  (4)  the  cash 
deposit  rate  for  non-PRC  exporters  of 
subject  merchandise  from  the  PRC  will 
be  die  rate  applicable  to  the  PRC 
supplier  of  that  exporter. 

Tnese  deposit  requirements  shall 
remain  in  effect  imtil  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  imder  19  CFR  351.402(f) 
to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 


entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  in  the 
subsequent  assessment  of  doubled 
antidimiping  duties. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  i>rotective  orders 
("APO")  of  their  responsibility 
concerning  the  return  or  destruction  of 
proprietary  information  disclosed  under 
APO  in  accordance  with  19  CFR 
351.305  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  terms  of  an  APO  is  a  violation 
which  is  subject  to  sanctions. 

We  are  issuing  and  publishing  this 
determination  and  notice  in  accordance 
with  sections  751(a)(1)  and  777(i)  of  the 
Act. 

Dated:  January  24,  2001. 
Bernard  T.  Caireau. 

Acting  Assistant  Secretary  for  Import 
Administration. 

Appendix 

Changas  Since  the  PrsUminary  Results 

1.  Methyl  Alcohol 

2.  Chloroacetic  acid  ("MCA") 

3.  Hexamine 

Discussion  of  the  tems 

1 .  Factors  of  Production 

a.  Choloracetic  Acid 

b.  Hexamine 

c.  The  Valuation  of  Water 

d.  Electricity 
e.Coal 

f.  SG&A,  Overhead,  and  Profit 

2.  Other  Issues 

a.  Eligibility  for  a  New  Shipper  Review 

b.  No  Sales  and  Entries  during  the  POR 

c.  Ministerial  Errors 

[FR  Doc.  01-2688  Filed  1-30-01;  8:45  am] 


DEPARTMENT  OF  COHMERCE 
IntwTitlonal  Trad*  Administration 

[A-201-MI2I 

Qmy  Portland  Camanl  and  Ciinlar 
From  Moxieo;  Nolioa  of  Extension  of 
Final  RasuHs  of  Antidumping  Duty 


AGENCY:  Import  Administzation. 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  extension  of  time 
limits  for  final  results  of  antidumping 
duty  administrative  review. 

StMMARY:  The  Department  of  Commerce 
is  extending  the  time  limit  for  the  final 
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results  of  the  antidimiping  duty 
administrative  review  of  the 
antidumping  order  on  gray  portiand 
cement  and  clinker  from  Mexico.  The 
review  covers  one  manufacturer/ 
exporter,  CEMEX,  S.A.  de  C.V  (CEMEX), 
and  its  affiliate,  Cementos  de 
Chihuahua,  S.A.  de  C.V.  (CDC).  The 
period  of  review  is  August  1, 1998, 
throughjidy  31, 1999. 

EFFECTIVE  DATE:  January  31.  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Dirstine  or  Minoo  Hatten,  AD/ 
CVD  Enforcement  Group  I,  Office  3, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Conunerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  202S0;  telephone 
(202)  482-4033  and  (202)  482-1690, 
respectively. 

The  Applicable  Statute 

I  lUnless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce's  (the 
Department's)  regulations  are  to  19  CFR 
Part  351  (1999). 

Extension  of  Time  Limits  for  Final 
Results 

The  Department  published  the 
preliminary  results  of  this 
administrative  review  on  September  7, 
2000  (64  FR  54220).  Under  section 
751(a)(3)(A)  of  the  Act,  the  Department 
may  extend  the  deadline  for  completion 
of  an  administrative  review  if  it 
determines  that  it  is  not  practicable  to 
complete  the  review  within  the 
statutory  time  limit.  On  January  5,  2001, 
the  Department  published  in  the 
Federal  Register  an  extension  of  the 
time  limit  for  the  final  results  of  this 
review  imtil  February  5,  2001  (66  FR 
1078).  However,  due  to  the  complexity 
of  the  issues  in  this  case,  such  as 
whether  certain  sales  are  outside  the 
ordinary  course  of  trade  and  how 
difference-in-merchandise  adjustments 
are  calculated,  and  to  administrative 
constraints,  the  Department  determines 
that  it  is  not  practicable  to  complete  the 
final  results  of  this  review  within  this 
time  limit.  Therefore,  the  Department  is 
fully  extending  the  deadline  for  the  final 
resiilts  in  this  review  to  180  days  from 
the  date  on  which  the  notice  of 
preliminary  results  was  published.  The 
fully  extended  deadline  for  the  final 
results  is  March  6,  2001. 


Dated:  January  25,  2001. 
Susan  H.  Kuhbach, 

Acting  Deputy  Assistant  Secretary  for  AD/ 
CVD  Enforcement  I. 
[FR  Doc.  01-2684  Filed  1-30-01;  8:45  am] 

BILLING  COOe  3S10-OS-P 

DEPARTMENT  OF  COiyiiyiERCE 
International  Trade  Administration 

[A-588-845] 

Extension  of  Time  Limit  for  the 
Preliminary  Resutts  of  the 
Antidumping  Duty  Administrative 
Review:  Stelnisss  Steel  Sheet  and 
Strip  in  Coils  from  Japan 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  extension  of  time  limit 

for  the  preliminary  results  of 

antidiunping  duty  administrative 

review. 

summary:  The  Department  of  Commerce 
("Department")  is  extending  the  time 
limit  for  the  preliminary  residts  of  the 
review  of  stainless  steel  sheet  and  strip 
in  coils  from  Japan.  This  review  covers 
the  period  January  4, 1999  through  June 
30, 2000. 

EFFECTIVE  DATE:  January  31,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Juanita  H.  Chen  at  202-482-0409; 
Enforcement  Group  III,  Office  9,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  1401  Constitution  Avenue, 
N.W.,  Washington,  D.C.  20230. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  ("Act") 
by  the  Uruguay  Round  Agreements  Act. 

Extension  of  Time  Limit  for  Preliminary 
Results 

Because  of  the  complex  issues 
enumerated  in  the  Memorandum  from 
Edward  C.  Yang  to  Joseph  A.  Spetrini, 
Request  to  Extend  Preliminary  Results 
in  the  Administrative  Review  of  the 
Antidumping  Order  on  Stainless  Steel 
Sheet  and  Strip  in  Coils  from  Japan 
(January  2001),  on  file  in  the  Central 
Records  Unit  of  the  Main  Commerce 
Building,  Room  B-099,  we  find  that  it 
is  not  practicable  to  complete  this 
review  by  the  scheduled  deadline  of 
April  2,  2001.  Therefore,  in  accordance 
with  section  751(a)(3)(A)  of  the  Act,  the 
Department  is  extending  the  time  period 


for  issuing  the  preliminary  results  of 
review  by  90  days  imtil  July  2,  2001. 

Dated:  January  25,  2001. 
Joseph  A.  Spetrini. 

Deputy  Assistant  Secretary,  Enforcement 
Group  lU. 

[FR  Doc.  01-2683  Filed  1-30-01;  8:45  am] 
sauNQ  cooe  3910-os-p 

DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-601] 

Taperad  Roller  Bearings  and  Parte 
Thereof,  Finistied  and  Unfinislied, 
From  the  People's  Republic  of  China: 
Initiation  of  New  Shipper  Antidumping 
Duty  Reviews 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  initiation  of  new 
shipper  antidumping  duty  reviews. 

summary:  The  Department  of  Commerce 
has  received  two  requests  to  conduct 
new  shipper  reviews  of  the  antidumping 
duty  order  on  tapered  roller  bearings 
and  parts  thereof,  finished  and 
unfinished,  from  the  People's  Republic 
of  China.  In  accordance  with  section 
751(a)(2)(B)  of  the  Tariff  Act  of  1930,  as 
amended,  and  19  CFR  351.214,  we  are 
initiating  these  new  shipper  reviews. 
EFFECTIVE  DATE:  January  31,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jarrod  Goldfeder  or  Melani  Miller, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230;  telephone  (202)  482-0189  or 
(202)  482-0116,  respectively. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  all 
references  to  the  Department  of 
Commerce's  ("the  Department's") 
regulations  are  to  19  CFR  Part  351  (April 
2000). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  December  28  and  December  29, 
2000,  the  Department  received  separate 
requests  from  Peer  Bearing  Company — 
Changshan  ("CPZ")  and  Yantai  Timken 
Company  Limited  ("Yantai  Timken"). 
respectively,  pursuant  to  section 
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751(a)(2)(B)  of  the  Act,  and  in 
accordance  with  19  CFR  351.214,  for 
new  shipper  reviews  of  the  antidumping 
duty  order  on  tapered  roller  bearings 
and  parts  thereof,  finished  and 
unfinished  ("TRBs"),  from  the  People's 
Republic  of  China  ("PRC").  This  order 
has  a  December  semi-annual 
anniversary  month. 

Initiation  of  Review 

In  accordance  with  19  CFT? 
351.214(b)(2).  CPZ  and  Yantai  Timken 
each  provided  certification  that  (1)  they 
did  not  export  subject  merchandise  to 
the  United  States  during  the  period  of 
investigation  ("POI");  (2)  that,  since  the 
investigation  was  initiated,  they  never 
have  been  affiliated  with  any  exporter  or 
producer  who  exported  the  subject 
merchandise  to  the  United  States  during 
the  POI,  including  those  not 
individually  examined  during  the 
investigation;  and  (3)  that  their  export 
activities  are  not  controlled  by  the 
central  government.  Also,  in  accordance 
with  19  CFR  351.214(b)(2),  CPZ  and 
Yantai  Timken  submitted 
documentation  establishing  (1)  the  date 
on  which  their  TRBs  were  first  entered, 
or  withdrawn  from  warehouse,  for 
consumption,  or  if  the  exporter  or 
producer  could  not  establish  the  date  of 
first  entry,  the  date  on  which  they  first 
shipped  the  subject  merchandise  for 
export  to  the  United  States;  (2)  the 
volume  of  those  and  subsequent 
shipments;  and  (3)  the  dates  of  the  first 
sales  to  unaffiliated  customers  in  the 
United  States. 

Therefore,  in  accordance  with  section 
751(a)(2)(B)  of  the  Act  and  19  CFR 
351.214,  we  are  initiating  new  shipper 
reviews  of  the  antidimiping  duty  order 
on  TRBs  fitim  the  PRC.  In  accordance 
with  19  CFR  351.214(h)(i),  we  intend  to 
issue  the  preliminary  results  of  these 
reviews  not  later  than  180  days  from  the 
date  of  publication  of  this  notice.  All 
provisions  of  19  CFR  351.214  will  apply 
to  CPZ  and  to  Yantai  Timken 
throughout  the  duration  of  these  new 
shipper  reviews. 

The  standard  period  of  review 
("POR")  in  a  new  shipper  review 
initiated  in  the  month  immediately 
following  the  semi-annual  anniversary 
month  is  the  six-month  period 
immediately  preceding  the  semi-annual 
anniversary  month.  Therefore,  the  POR 
for  these  new  shipper  reviews  is  June  1 , 
2000  through  November  30,  2000. 

Concxurent  with  publication  of  this 
notice,  and  in  accordance  with  19  CFR 
351.214(e),  we  will  instruct  the  Customs 
Service  to  suspend  liquidation  of  any 
unliquidated  entries  of  the  subject 
merchandise  from  the  relevant  exporter 
or  producer,  and  to  allow,  at  the  option 


of  the  importer,  the  posting,  until  the 
completion  of  the  review,  of  a  bond  or 
security  in  lieu  of  a  cash  deposit  for 
each  entry  of  the  subject  merchandise 
exported  by  the  companies  listed  above. 

Interested  parties  must  submit 
applications  for  disclosure  under 
administrative  protective  orders  in 
accordance  with  19  CFR  351.305  and 
351.306. 

This  initiation  notice  is  in  accordance 
with  section  751(a)  of  the  Act  (19  U.S.C. 
1675(a))  and  19  CFR  351.214. 

Dated:  January  24,  2001. 

Richard  W.  Moreland, 

Deputy  Assistant  Secietaryfor  Import 
Administration. 

[FR  Doc.  01-2682  Filed  1-30-01;  8:45  am] 

BNJJNQ  CODE  3810-OS-P 


DEPARTMENT  OF  COMMERCE  ^ 

International  Trade  Administration 

University  of  Colorado;  Notice  of 
Decision  on  Application  for  Duty-Free 
Entry  of  Electron  Microscope 

This  is  a  decision  pursuant  to  Section 
6(c)  of  the  Educational,  Scientific,  and 
Cultural  Materials  Importation  Act  of 
1966  (Pub.  L.  89-651,  80  Stat.  897;  15 
CFR  part  301).  Related  records  can  be 
viewed  between  8:30  a.m.  and  5:00  p.m. 
in  Room  4211,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  N.W.,  Washington,  D.C. 

Docket  Number:  00-038.  Applicant: 
University  of  Colorado,  Boulder,  CO 
80309-0347.  Instrument:  Electron 
Microscope,  Model  Tecnai  F30. 
Manufacturer:  FEI  Company,  The 
Netherlands.  Intended  Use:  See  notice  at 
65  FR  81488.  December  26,  2000.  Order 
Date:  September  27,  2000. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  the 
instrument  is  intended  to  be  used,  was 
being  manufactiired  in  the  United  States 
at  the  time  the  instrument  was  ordered. 
Reasons;  The  foreign  instrument  is  a 
conventional  transmission  electron 
microscope  (CTEM)  and  is  intended  for 
research  or  scientific  educational  uses 
requiring  a  CTEM.  We  know  of  no 
CreM,  or  any  other  instrument  suited  to 
these  purposes,  which  was  being 
manufactured  in  the  United  States  at  the 
time  of  order  of  the  instrument. 

Gerald  A.  Zerdy, 

Program  Manager,  Statutory  Import  Programs 
Staff. 

IFR  Doc.  01-2687  Filed  1-30-01;  8:45  am] 

8UJNGCOOC  3510-OS-9 


DEPARTMENT  OF  COMMERCE 

intemationai  Trade  Administration 

Export  Trade  Certificate  of  Review; 
Notice  of  Application 

summary:  The  Office  of  Export  Trading 
Company  Affairs  ("OETCA"), 
Intemationai  Trade  Administration, 
Department  of  Commerce,  has  received 
an  application  for  an  Export  Trade 
Certificate  of  Review.  This  notice 
summarizes  the  conduct  for  which 
certification  is  sought  and  requests 
comments  relevant  to  whether  the 
Certificate  should  be  issued. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vanessa  M.  Bachman,  Acting  Director, 
Office  of  Export  Trading  Company 
Affoirs,  Intemationai  Trade 
Administration,  (202)  482-5131  (this  is 
not  a  toll-fr«e  niunber)  or  by  E-mail  at 
oetca@ita.doc.gov. 

SUPPLEMENTARY  INFORMATKM:  Title  m  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
Certificate  of  Review  protects  the  holder 
and  the  members  identified  in  the 
Certificate  bom  state  and  federal 
government  antitrust  actions  and  from 
private,  treble  damage  antitrust  actions    . 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct. 

Request  Cor  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  a  Certificate  should  be  issued. 
If  the  comments  include  any  privileged 
or  confidential  business  information,  it 
must  be  clearly  marked  and  a 
nonconfidential  version  of  the 
comments  (identified  as  such)  should  be 
included.  Any  comments  not  marked 
privileged  or  confidential  business 
information  will  be  deemed  to  be 
nonconfidential.  An  original  and  five 
copies,  plus  two  copies  of  the 
nonconfidential  version,  should  be 
submitted  no  later  than  20  days  after  the 
date  of  this  notice  to:  Office  of  Export 
Trading  Company  Affairs,  Intemationai 
Trade  Administration,  Department  of 
Commerce,  Room  1104H,  Washington, 
DC  20230,  or  transmit  by  E-mail  at 
oetca@ita.doc.gov.  Information 
submitted  by  any  person  is  exempt  from 
disclosure  under  the  Freedom  of 
Information  Act  (5  U.S.C.  552). 
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However,  nonconfidential  versions  of     « 
the  comments  will  be  made  available  to 
the  applicant  if  necessary  for 
determining  whether  or  not  to  issue  the 
Certificate.  Comments  should  refer  to 
this  application  as  "Export  Trade 
Certificate  of  Review,  application 
niunber  01-0.0001."  A  summary  of  the 
application  follows. 

Summary  of  the  Application 

Applicant:  Ginseng  Board  of 
Wisconsin,  Inc.("GBW"),  16H  Menard 
Plaza,  Wausau,  Wisconsin  54401. 

Contact:  Joan  Eckes,  Manager. 

Telephone:  (715)  845-7300. 

Application  No.:  01-00001. 

Date  Deemed  Submitted:  January  16, 
2001. 

GBW  is  a  non-stock,  non-profit 
corporation  established  to  administer 
the  Wisconsin  Ginseng  Marketing  Order 
(Chapter  Ag.  148,  Wis.  Adm.  Code). 
Members  (in  addition  to  applicant); 
Ginseng  Research  Institute  of  America, 
Inc.  ("GRIA"),  Wausau,  WI;  Ginseng  & 
Herb  Co-op  ("GHC"),  Wausau,  WI;  and 
Ms.  Mechthild  Handke,  Ehisseldorf, 
Germany  (representative  for  GBW  and 
GHC). 

Export  Trade: 

1.  Products 

Ginseng  and  ginseng  products;  golden 
seal  and  golden  seal  products;  echinacea 
and  echinacea  products. 

2.  Services 

All  services  related  to  the  export  of 
Products. 

3.  Technology  Rights 

All  intellectual  property  rights 
associated  with  Products  or  Services, 
including,  but  not  limited  to,  patents, 
trademarks,  service  marks,  trade  names, 
copyrights,  neighboring  (related)  rights, 
trade  secrets,  know-how,  and  sm  generis 
forms  of  protection  for  databases  and 
computer  programs. 

4.  Export  Trade  Facilitation  Services  (as 
they  Relate  to  the  Export  of  Products, 
Services  and  Technology  Rights) 

Export  Trade  Facilitation  Services, 
including,  but  not  limited  to:  foreign 
market  development,  consulting, 
intemationai  market  research,  all 
product  research  and  design, 
development  of  trade  strategy,  legal 
assistance,  marketing,  promotion,  sales, 
distribution,  trade  documentation,  trade 
shows,  freight  forwarding,  consolidation 
of  export  shipments,  transportation, 
commimication  and  processing  of 
export  orders;  warehousing,  foreign 
exchange,  financing,  taking  title  to 
goods,  customs,  duties,  taxes,  insurance. 


billing  collection,  inspection  and 
quality  control. 

Export  Markets 

The  Export  Markets  include  all  parts 
of  the  world  except  the  United  States 
(the  fifty  states  of  the  United  States,  the 
District  of  Colimibia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands). 

The  proposed  Export  Trade  Certificate 
of  Review  would  extend  antitrust 
protection  to  GBW  and  the  Members 
cited  above  in  connection  with  the 
following  Export  Trade  related 
activities: 

1.  Design  and  execute  foreign 
marketing  strategies  for  Export  Markets; 

2.  Establish  base  prices  at  which  the 
Products  will  be  sold  for  export,  and  set 
aU  or  other  terms  of  export  sales; 

3.  Agree  on  quemtities  of  Product  to  be 
sold.  GHC  and  GBW  shall  not  require 
any  Product  supplier  to  export  a 
minimum  quantity.  Grower  names  will 
be  in  a  lottery  draw  and  as  names  are 
drawn,  this  is  the  order  in  which 
growers  will  be  contacted  to  see  if  they 
want  to  sell.  If  the  grower  decides  not 
to  sell,  his  name  is  put  at  the  end. 
Growers  also  have  an  "option  out" 
feature  with  the  coop,  should  they 
decide  to  discontinue; 

4.  GBW  and/or  MechUiild  and  GHC 
may  refuse  to  quote  prices  for  Products, 
or  to  market  or  sell  Products  to/or  for 
any  customers  in  the  Export  Markets,  or 
any  countries  or  geographical  areas  in 
the  Export  Markets;- 

5.  GBW  and  GHC  may  conduct 
promotional  activities  such  as:  design, 
develop  and  use  promotional  material 
using  trademarked  seal  and/ or  other 
material.  GBW,  GHC  may  design, 
develop  and  market  generic  or  other 
corporate  labels  for  use  in  Export 
Markets.  GBW  and  GHC  may  arrange 
trade  shows,  marketing  trips, 
advertising  services,  conduct 
intemationai  market  and  Product 
research; 

6.  GBW  and  GHC  may  conduct 
marketing  and  distribution  of  the 
Products; 

7.  GBW  and  GHC  may  enter  into 
exclusive  agreements  appointing  one  or 
more  export  trade  intermediaries  for  the 
sale  of  products  with  price,  quantity, 
territory,  coimtry  and/or  customer 
restrictions.  ("Exclusive"  means  that 
GBW  and  GHC  may  agree- not  to  sell 
Products  into  designated  Export  Markets 
through  any  other  foreign  distributor 
and  that  the  foreign  distributor  may 
agree  to  represent  only  GBW  and  GHC 


in  the  Export  Markets  and  none  of  GBW 
and  GHC  competitors.); 

8.  Conduct  product  and  packaging 
research  and  development  exclusively 
for  export  in  order  to  meet  foreign 
regulatory  requirements,  foreign  buyer 
specifications,  and  foreign  consiuner 
preferences; 

9.  Negotiate  and  enter  into  agreements 
with  governments  and  other  foreign 
persons  regarding  non-tariff  barriOTS  in 
Export  Markets; 

10.  Advise  and  cooperate  with  the 
United  States  Government  in 
establishing  procedures  regvdating  the 
export  of  the  Products; 

11.  Participate  in  negotiations  and 
enter  into  agreements  with  foreign 
buyers  (including  governments  and 
private  persons)  regarding  fumigating, 
packing  and  other  quality  control  and/ 
or  phytosanitary  procedures,  and/or 
funding  requirements  to  be  followed  in 
the  export  of  the  Products.  Such 
procedures  may  include  activities 
related  to  insect  and  disease  detection, 
certification,  inspection,  storage  and 
treatment  protocols  required  to  qualify 
Products  for  export  and  to  meet  the 
import  requirements  of  the  foreign 
government.  GBW  and/or  its  Members 
may  establish  and  operate  fumigation 
facilities  for  use  in  the  export  of  the 
Products; 

12.  Negotiate  or  enter  into  purchase 
agreements  with  buyers  in  Export 
Markets  regarding  terms  and  conditions  * 
of  sales; 

13.  Broker  or  take  tide  to  Products 
and  research  data  intended  for  Export 
Markets; 

14.  Jointly  undertake  the 
administrative  tasks  of  processing 
export  orders; 

15.  Engage  in  joint  promotional 
activities  (such  as  advertising  or  trade 
shows)  for  developing  existing  or  new 
markets; 

16.  Procure,  negotiate,  contract,  and 
administer  transportation  services  for 
Products  in  the  coiu^e  of  export, 
including  overseas  freight 
transportation,  inland  freight 
transportation  fitjm  portal  to 
embarkment,  leasing  of  transportation 
equipment  and  facilities,  storing/ 
warehousing,  stevedoring,  wharfage, 
handling,  insurance,  freight  forwarder 
services; 

17.  Arrange  for  trade  docimientation, 
services,  customs  clearance,  financial 
instruments,  and  foreign  exchange; 

18.  Compile  and  discuss  information 
regarding  expenses  specific  to  exporting 
the  Products  to  and  within  the  Export 
Markets,  including  without  limitation, 
all  modes  of  transportation,  port  storage, 
export  sales,  commissions, 
documentation,  duties  and  taxes; 
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19.  Operate  and  establish  jointly 
owned  subsidiaries  or  other  joint 
venture  entities,  owned  exclusively  by 
GBW  and/or  its  Members,  to  export 
Products  to  Export  Markets;  operate 
warranty,  service,  and  training  centers 
in  Export  Markets;  and  to  provide 
Export  Trade  Facilitation  Services  to 
Memt>ers  and  nonmember  suppliers  of 
Products.  Member  and  nonmember 
Wisconsin  suppliers  may  ship  Products 
through  GHC; 

20.  Require  the  licensing  of  and 
license  any  intellectual  property 
resulting  from  the  research  conducted 
by  the  GRIA.  The  use  of  this  research 
data  in  conjunction  with  the  sale  of 
Products  shall  be  determined  by 
negotiations  between  the  export 
customer,  GBW  and  GRIA; 

21.  Arrange  dancing  through  private 
and  public  financial  entities; 

22.  Bill  and  collect  monies  from 
foreign  buyers;  perform  or  arrange  for  all 
legal  and  financial  services  in  relation  to 
Export  Trade  Activities  and  Methods  of 
Oparation; 

23.  Require  the  use  of  the  Wisconsin 
Ginseng  Seal  for  Products  sold  in  the 
Export  Markets; 

24.  Provide  marketing  and/or  health 
benefit  research  data  to  customers, 
distributors  and  other  export  trade 
intermediaries  in  the  Export  Markets  for 
use  in  promotion  of  Products,  and  enter 
into  licensing  arrangements  of  such  data 
with  export  trade  intermediaries  and 
buyers  in  the  Export  Markets; 

25.  Wisconsin  Ginseng  Seal:  GBW 
and/ or  its  Members  can  require  that  the 
seal  emblem  only  be  used  to  identify 
and  signify  that  the  product  is  grown  in 
United  States — Wisconsin  and  contains 
100%  pure  Wisconsin  Ginseng; 

26.  Negotiate  and  enter  into 
agreements  with  governments  and 
foreign  persons  to  develop  counter-trade 
arrangements,  provided  that  this 
Certificate  does  not  protect  any  conduct 
related  to  the  sale  of  goods  in  the  U.S. 
that  are  imported  as  part  of  any  counter 
trade  transactions; 

27.  Apply  for  and  utilize  applicable 
export  assistance  and  incentive 
programs  available  within  governmental 
sectors; 

28.  Open,  operate  and  staff  overseas 
sales  and  distribution  offices  to  facilitate 
the  sales  and  distribution  of  Products  to 
and  within  Export  Markets;  and 

29.  Exchange  information  as 
necessary  to  carry  out  Export  Trade 
Activities  and  Methods  of  Operation 
between  GBW,  GRIA,  GHC  and  other 
entities.  Bring  together  frt>m  time  to 
time  GBW,  its  Members,  and  export 
trade  intermediaries  in  the  Export 
Markets  to  discuss  and  plan  how  to 
fulfill  the  Product,  Service,  and/or 


Technology  requirements  of  specific 
export  customers  or  Export  Markets. 

Dated:  January  26.  2001. 
Vanewa  M-  Bachman, 

Acting  Director,  Office  of  Export  Trading 
Company  Affairs. 

[FR  Doc.  01-2674  Filed  1-30-01;  8:45  am) 
BUJNQ  cooe  KIIMm-U 

DEPARTMENT  OF  COMMERCE 
International  Trade  Admlnlatration 


2001  Trade  Miaaloni 
Opportunity 


-Applications 


AGENCY:  International  Trade 
Administration,  Department  of 
Commerce. 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Commerce 
invites  U.S.  companies  to  participate  in 
the  following  overseas  trade  missions 
that  they  also  explain  at  the  following 
website:  http://www.usatrade.gov/ 
matchmaker.  For  a  comprehensive 
description  of  the  trade  mission,  obtain 
a  copy  of  the  mission  statement  from  the 
project  officer  listed  below.  The 
recruitment  and  selection  of  private 
sector  participants  will  be  conducted 
according  to  the  Statement  of  Policy 
Governing  Department  of  Commerce 
Overseas  Trade  Missions  announced  by 
Secretary  Daley  on  March  3, 1997. 

Telecommunications  Matchmaker 

India 

February  2&-March  2,  2001 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  Edwards  at  the  Department  of 
Commerce  in  Washington,  DC. 
Telephone  number:  (202)  482-4331  or 
Fax:  (202) 482-5834. 

U.S.  Franchising  Matchmaker 

New  Zealand  and  Australia 
March  18-23,  2001 

FOR  FURTHER  INFORMATION  CONTACT:  Sam 
Dhir  at  the  Department  of  Commerce  in 
Washington,  DC.  Telephone  niunber: 
(202)  482-4756  or  Fax:  (202)  482-0178. 

Safisty  k  Security  Matchmaker 

Tijuana  and  Mexico  City,  Mexico 

July  16-20,  2001 

FOR  FURTHER  INFORMATION  CONTACT: 

Molly  Costa  at  the  Department  of 
Commerce  in  Washington,  DC. 
Telephone  nimiber:  (202)  482-4756  or 
Fax:  (202)  482-0178. 


ACE/Infrastructiue  Matchmaker 

Manila,  Philippines  &  Hanoi  and  Ho  Chi 
Minh  City,  Vietnam 

September  10-15,  2001 

FOR  FURTHER  INFORMATION  CONTACT:  Sam 
Dhir  at  the  Department  of  Commerce  in 
Washington,  DC.  Telephone  number: 
(202)  482-4756  or  Fax:  (202)  482-0178. 

Manufiacturing  Matchmaker 

Monterrey  and  Mexico  City,  Mexico 
September  17-21,  2001 

FOR  FURTHER  INFORMATION  CONTACT: 

Molly  Costa  at  the  Department  of 
Commerce  in  Washington,  DC. 
Telephone  number:  (202)  481-4756  or 
Fax:(202)482-0178. 

lohn  Klingelhut, 

Director,  Office  of  Public  and  Private 
Initiatives. 

[FR  Doc.  01-815  Filed  1-30-01;  8:45  am] 

BIUMQ  COM  3B10-FP-P 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Due  Dates  for  Applications  for 
AsslstaiKe  Under  AmeriCorps'Stata/ 
National,  AmeriCorps  Education 
Awards  Program,  and  AmeriCorps 
Promise  Fellows 

agency:  Corporation  for  National  and 
Community  Service. 
ACTION:  Notice. 

SUMMARY:  The  Corporation  for  National 
and  Community  Service  announces  the 
timeline  for  applications  for  assistance 
under  AmeriCorps* State/National, 
AmeriCorps  Education  Awards 
Program,  and  AmeriCorps  Promise 
Fellows. 

FOR  FURTHER  INFORMATION  CONTACT: 
Shelly  Ryan,  (202)  606-5000,  ext.  549  or 
sryan@cns.gov.  T.D.D.  (202)  565-2799. 
For  individuals  with  disabilities,  we 
will  make  this  information  available  in 
alternative  formats  upon  request. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  National  and  Community  Service 
Act  of  1990,  as  amended  (42  U.S.C. 
12501  et.  seq.),  we  annoimce  the 
following  timeline  for  applications  for 
assistance  under  AmeriCorps* State/ 
National,  AmeriCorps  Education 
Awards  Program,  and  AmeriCorps 
Promise  Fellows. 
•  AmeriCorps*State: 

Competitive,  February  20,  2001 

Formula,  May  15,  2001 

Programs  in  North  and  South 
Dakota,  May  15,  2001 

U.S.  Territories,  May  15.  2001 
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Indian  Tribes  (new),  March  28, 
2001 

Indian  Tribes  (continuations), 
March  12,  2001 

•  AmeriCorps* National  (new),  May  3, 
2001 

•  AmeriCorps*National 
(continuations),  April  17,  2001 

•  AmeriCorps*Education  Awards 
Program,  May  15,  2001  and  November  8, 
2001 

•  AmeriCorps  Promise  Fellows,  June 
15, 2001 

The  application  guidelines  for  each 
program  contain  information  concerning 
available  funds  and  program 
requirements  as  well  as  information 
about  the  application  process  itself.  If 
you  are  an  organization  that  applies 
directly  to  us,  you  may  download  the 
application  guidelines  from  ova  website 
at:  http://americorps.org/resources  or 
you  can  obtain  a  hard  copy  by  calling 
(202)  606-5000  ext.  163. 

O^anizations  interested  in  applying 
under  the  AmeriCorps* National 
application  guidelines  may  participate 
in  one  of  two  conference  calls  to  be  held 
on  February  22,  2001  and  March  22, 
2001,  respectively,  during  which 
Corporation  staff  will  provide  technical 
assistance  to  potential  applicants.  The 
calls  will  begin  at  2:30  p.m.  and 
conclude  at  4:00  p.m..  Eastern  Standard 
Time.  Please  call  (202)  606-5000  ext. 
386  to  register  for  the  conference  call. 
Upon  registration  for  one  of  the  calls, 
you  will  be  provided  with  the 
applicable  800  number  needed  for 
participation. 

For  organizations  that  apply  directly 
to  a  State  Commission,  you  may  obtain 
contact  information  at  http:// 
www.nationalservice.org/ 
contactus.html/ 

Dated:  January  26,  2001. 
Peter  Heinaru, 

Director,  AmeriCorps  'State/National. 
[FR  Doc.  01-2673  Filed  1-30-01;  8:45  am] 
BHJJNG  CODE  60S0-2«-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP01 -66-000] 

Egan  Hub  Partners,  L.P.;  Notice  of 
Application 

January  25,  2001. 

Take  notice  that  on  January  16,  2001, 
Egan  Hub  Partners,  L.P.  (Egan  Hub) 
5400  Westheimer  Court,  Houston,  Texas 
77056-5310,  filed,  in  Docket  No.  CPOl- 
66-000,  an  application  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act  and 


Part  157  of  the  Federal  Energy 
Regulatory  Commission's  (Commission] 
regulations  for  a  certificate  of  public     - 
convenience  and  necessity  authorizing: 
(1)  The  installation  of  additional 
compression  and  appurtenant  facilities, 
and  (2)  the  expansion  of  storage 
capacity  at  Egan  Hub's  existing  salt 
dome  storage  facility  located  in  Acadia 
Parish,  Louisiana,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection.  This  filing  may  be 
viewed  at  http://www.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance). 

Specifically,  Egan  Hub  proposes  to 
increase  the  total  maximimi  operating 
capacity  of  its  existing  two-cavern 
facility  from  the  currently  certificated 
15.5  Bcf  capacity  to  a  proposed  21  Bcf 
capacity,  and  install  an  additional 
18,365  hp  of  compression.  Egan  Hub 
states  that  the  existing  1,500,000  Mcfd 
of  deliverability  from  the  storage  field 
will  be  unchanged,  but  the  aggregate 
maximimi  average  injection  rate  will  be 
increased  from  600,000  Mcfd  to 
approximately  800,000  Mcfd.  Egan  Hub 
requests  continued  authorization  to 
charge  market-based  rates. 

Egan  Hub  requests  certificate 
authorization  on  or  before  June  1,  2001, 
in  order  to  provide  access  to  an 
increment  of  the  new  storage  capacity 
during  the  2001-2002  heating  season. 
Egan  Hub  also  requests  that  the 
certificate  provide  for  a  construction 
period  ending  October  31,  2005,  to 
accommodate  the  four  year  construction 
period  that  will  be  required  if  cavern 
expansion  is  created  through  the 
"solution  mining  under  gas"  technique 
which  allows  both  caverns  to  remain  in 
service  while  capacity  is  increased. 

Questions  regarding  the  details  of  this 
proposed  project  should  be  directed  to 
Mr.  Steven  E.  Tillman,  Director  of 
Regulatory  Affairs,  P.O.  Box  1642, 
Houston,  Texas  77251-1642  or  call 
(713)  627-5113  or  FAX  (713)  627-5947. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  February  15,  2001, 
file  with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  D.C.  20426,  a  tnotion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  documents 


filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  docimients, 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 

The  Commission  may  issue  a 
preliminary  determination  on  non- 
environmental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project. 
This  preliminary  determination 
typically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
effect  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  on  landowners  and  communities. 
For  example,  the  Commission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  the 
non-environmental  benefits  to  be 
provided  by  the  project.  Therefore,  if  a 
person  has  comments  on  community 
and  landowner  impacts  from  this 
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proposal,  it  is  important  either  to  file 
comments  or  to  intervene  as  early  in  the 
process  as  possible. 

Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(aHl)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.  us/efi/doorbell.htm. 

If  the  Conmussion  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-2593  Filed  1-30-01;  8:45  am) 

MJJNG  COM  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlsaion 


[Project  No.  2055-010] 

Idaho  Power  Company;  Notice  of 
Extension  of  time 

January  25.  2001. 

By  a  Motion  dated  January  17,  2001, 
the  Regional  Solicitor,  U.S.  Department 
of  the  Interior  (Interior)  requested  an 
extension  of  time  for  the  filing  of 
comments  in  response  to  the 
Commission's  Notice  of  Ready  for 
Environmental  Analysis  and  Soliciting 
Comments,  Recommendations,  Terms 
and  Conditions,  and  Prescriptions 
issued  December  5,  20Q0.  Interior  stated 
that  because  of  the  scope  of  the  project, 
personnel  changes,  staff  work  load  and 
time  constraints  imposed  on  Interior's 
U.S.  Fish  and  Wildlife  Service, 
additional  time  is  needed  in  order  to 
prepare  and  file  its  conmients.  Interior 
has  requested  an  extension  of  time  until 
March  3,  2001. 

Upon  consideration,  notice  is  hereby 
given  that  an  extension  of  time  for  the 
filing  of  comments,  recommendations, 
terms  and  conditions,  and  prescriptions 
is  granted  to  Interior  and  all  parties  in 
this  proceeding  imtil  and  including 
March  3,  2001. 

David  P.  Boergers, 

Secretary. 

(PR  Doc.  01-2599  Filed  1-30-01;  8:45  ami 

■UJNO  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER01 -549-001] 

Illinois  Povver  Company;  Notice  of 
Rling 

January  25,  2001. 

Take  notice  that  on  January  12,  2001, 
Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatur, 
Illinois  65251-2200,  tendered  for  filing 
with  the  Commission  an  amendment  to 
its  December  1 ,  2000  filing  in  the  above- 
referenced  docket. 

Any  person  desiring  to  be  hecird  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  February  2, 
2001.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell.htm. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  01-2634  Filed  1-30-01;  8:45  am) 

BNJJNG  CODE  •717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dodiet  No.  ER01-1 79-001] 

PJM  Interconnsction,  LLC;  Notice  of 
Rling 

lanuary  25.  2001. 

Take  notice  that  on  January  11,  2001, 
PJM  hiterconnection,  L.L.C.  (PJM),  on 
behalf  of,  and  at  the  request  of 
Allegheny  Electric  Cooperative,  Inc.,  in 
response  to  the  Commission's  December 
18,  2000  Letter  Order,  tendered  for  filing 
revised  Schedule  7,  Schedule  8,  and 


Attachment  H-8  to  PJM's  Open  Access 
Transmission  Tariff. 

Copies  of  this  filing  were  served  upon 
all  parties  listed  on  the  official  service 
list  in  Docket  No.  EROl-1 79-000. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE..  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  February  2, 
2001.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www. fere. fed.  us/efi/doorbell.htm. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  01-2600  Filed  1-30-01;  8:45  am] 

BHJJNG  COOC  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  No.  ELOO-95-012] 

San  Diego  Gas  &  Etsctrlc  Company 
Complainant,  v.  Sellers  of  Energy  and 
Ancillary  Services  Into  Markets 
Operated  by  ttie  Callfomia 
Independent  System  Operator  and  the 
Callfomia  Power  Excliange, 
Respondents;  Notice  of  Subdoclcet  for 
Market  Monitoring  and  MItigatkHi  Plan 

January  25,  2001. 

Take  notice  that  a  subdocket  has  been 
established  for  all  filings  relevant  to  the 
market  monitoring  and  mitigation  issues 
involving  the  wholesale  electric  market 
in  the  state  of  California.  All  filings 
related  to  the  technical  conference  held 
on  January  23.  2001,  and  the  issues 
discussed  there  should  be  filed  in 
Docket  No.  ELOO-95-012.  Documents 
previously  filed  in  Docket  No.  ELOO-95- 
000,  et  al.  need  not  be  refiled  in  this 
subdocket  and  no  additional  petitions 
for  intervention  are  required  for  parties 
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in  Docket  No.  ELOO-95-000,  et  al.  to 
participate  in  this  subdocket. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-2598  Filed  1-30-01;  8:45  am) 

BHXINO  CODE  6717-01-M 

DEPARTMENT  OF  ENERGY 

FEDERAL  ENERGY  REGULATORY 
COMMISSION 

Notice  of  Meeting 

January  26,  2001. 

[Docket  Nos.  ELOO-95-000,  ELOO-95-004, 
ELOO-95-005,  ELOO-95-006,  ELOO-95-007, 
ELOO-95-008,  ELOO-95-009,  ELOO-95-010 
and  ELOO-95-11;  ELOO-98-000,  ELOO-98- 
004,  ELOO-98-005,  EL00-9&-006,  ELOO-98- 
007,  ELOO-98-008,  ELOO-98-009.  ELOO-98- 
010  and  ELOO-98-011;  ELOO-97-000,  ELOO- 
104-000;  ELOl-1-000;  ELOl-2-000;  ELOl- 
10-000;  RTOl-1 5-000;  RTOl-35-000;  RTOl- 
82-000;  RT01-83-000;  RT01-85-000;  RTOl- 
92-000;  RTOl-93-000;  RPOl-180-000; 
RP99-507-004;  RP99-507-005,  RP99-507- 
006,  RP99-507-O07,  RP99-507-008,  RP99- 
507-009  and  RP99-507-010;  RPOO-139-001; 
and  RPOO-1 39-002;  RPOO-241-000;  RPOO- 
241-001  and  RPOO-241-002;  RP01-27-OOO; 
CP01-31-000,  CP01-22-000;  CP01-23-000; 
CP01-24-000  and  CPOl-25-000,  EROl-607- 
000.  EROl-607-001,  EROl-889-000,  EROl- 
jSp2-000,  CP00-68-000] 

I  San  Diego  Gas  &  Electric  Company, 
Complainant,  v.  Sellers  of  Energy  and 
Ancillary  Services  Into  Markets 
Operated  by  the  California  Independent 
System  Operator  and  the  California 
Power  Exchange,  Respondents; 
Investigation  of  Practices  of  the 
California  Independent  System  Operator 
and  the  California  Power  Exchange; 
Reliant  Energy  Power  Generation,  Inc. , 
Dynegy  Power  Marketing,  Inc.,  and 
Southern  Energy  California,  L.L.C., 
Complainants,  v.  California 
Independent  System  Operator 
Corporation,  Respondent;  California 
Electricity  Oversight  Board, 
Complainant,  v.  AH  Sellers  of  Energy 
and  Ancillary  Services  Into  the  Energy 
and  Ancillary  Services  Markets 
Operated  by  the  California  Independent 
System  Operator  and  the  California 
Power  Exchange,  Respondents; 
California  Municipal  Utilities 
Association,  Complaint  v.  All 
Jurisdictional  Sellers  of  Energy  and 
Ancillary  Services  Into  Markets 
Operated  by  the  California  Independent 
System  Operator  and  the  California 
Power  Exchange,  Respondents; 
Califomians  for  Renewable  Energy,  Inc. 
(CARE),  Complainant,  v.  Independent 
Energy  Producers,  Inc.,  and  All  Sellers 
of  Energy  and  Ancillary  Services  Into 
Markets  Operated  by  the  California 


Independent  System  Operator  and  the 
California  Power  Exchange;  All 
Scheduling  Coordinators  Acting  on 
Behalf  of  the  Above  Sellers;  California 
Independent  System  Operator 
Corporation;  and  California  Power 
Exchange  Corporation,  Respondents; 
Puget  Sound  Energy,  Inc.,  Complainant, 
V.  All  Jurisdictional  Sellers  of  Energy 
and/or  Capacity  at  wholesale  Into 
Electric  Energy  and/ or  Capacity  Markets 
in  the  Pacific  Northwest,  Including 
Parties  to  the  Western  Systems  Power 
Pool  Agreement,  Respondents;  Avista 
Corporation,  et  al.;  Avista  Corporation, 
et  al.;  San  Diego  Gas  &  Electric 
Company;  Pacific  Gas  and  Electric 
Company;  California  Independent 
System  Operator  Corporation;  Southern 
California  Edison  Company;  California 
Power  Exchange  Corporation;  San  Diego 
Gas  &  Electric  Company;  Amoco  Energy 
Trading  Corporation,  Amoco  Production 
Company  and  Burlington  Resources  Oil 
&  Gas  Company  v.  El  Paso  Natural  Gas 
Company;  KN  Marketing,  LP  v.  El  Paso 
Natural  Gas  Company;  Public  Utilities 
Commission  of  the  State  of  California  v. 
El  Paso  Natural  Gas  Company;  El  Paso 
Merchant  Energy-Gas  L.P.;  and  El  Paso 
Merchant  Energy  Company;  Southern 
California  Gas  Company  v.  El  Paso 
Natural  Gas  Company;  Kern  River  Gas 
Transmission  Company;  North  Baja 
Pipeline  LLC;  California  Independent 
System  Operator  Corporation;  California 
Independent  System  Operator 
Corporation;  California  Power  Exchange 
Corporation;  Questar  Pipeline  Company. 

Take  notice  that  the  Commissioners 
have  been  invited  and  one  or  more 
Commissioners  and  Commission  staff 
expect  to  attend  a  conference  called  by 
the  Western  Governors'  Association  to 
discuss  comprehensive  energy  policy  in 
the  western  United  States. 

The  conference  will  be  held  Thursday 
and  Friday,  February  1  and  2,  2001,  at 
the  Hilton  Portland  in  Portland,  Oregon. 
During  the  course  of  this  meeting, 
discussion  of  issues  pending  in  the 
above-listed  cases  could  arise.  Any 
person  having  an  interest  in  energy 
policy  in  the  Western  United  States, 
including  any  party  in  the  above-listed 
cases,  is  invited  to  attend,  although 
there  is  limited  seating  and  paid 
registration  wrill  be  processed  on  a  first 
come,  first  served  basis.  Information 
discussed  or  disseminated  in  the 
meeting  wiU  not  constitute  part  of  the 
decisional  record  in  the  above-listed 
cases.  Additional  information  about  the 
meeting  may  be  obtained  from  the 


Western  Governors'  Association 
website,  http://www.westgov.org/. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  01-2633  Filed  1-30-01;  8:45  am] 

BHJJNQ  CODE  (717-01-11 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Protect  No.  10482-042] 

Woodstone  l^kes  Development,  LLC, 
Woodstone  Toronto  Devek>pment,  LLC 
V.  Southern  Energy  NY-Gen,  LLC; 
Notice  of  Complaint 

January  25,  2001. 

Take  notice  that  on  January  23,  2001, 
Woodstone  Lakes  Development,  LLC 
and  Woodstone  Toronto  Development, 
LLC  (individually  or  collectively, 
Woodstone)  filed  a  complaint  pursuant 
to  Rule  206  of  the  Commission's  Rules 
of  Practice  and  Procedure  and  Part  I  of 
the  Federal  Power  Act  (FPA)  against 
Southern  Energy  NY-GEN,  L.L.C. 
(Southern  NY),  licensee  of  the  Swringing 
Bridge  Project  No.  10482,  located  on  the 
Mongaup  River  in  Sullivan  County, 
New  York.  Woodstone  alleges  that  the 
licensee,  in  operating  the  project's 
Toronto  Reservoir,  has  "abused  its 
discredon  imder  the  FPA."  Woodstone 
further  alleges  that  the  licensee  has 
violated  its  license  by  failing  to 
construct  certain  recreational  facilities 
at  Toronto  Reservoir  required  by  Article 
405  of  the  license;  ^  file  FERC  Form  80 
as  required  by  Section  18.11  of  the 
Commission's  regulations,  18  CFR  8.11; 
and  publicize  recreational  facilities  at 
Toronto  Reservoir  as  required  by 
Sections  8.1  and  8.2  of  the 
Commission's  regulations,  18  CFR  8.1 
and  8.2. 

Woodstone  states  that  copies  of  its 
filing  were  served  upon  the  service  list 
for  Project  No.  10482. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington.  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
must  be  filed  on  or  before  February  12, 
2001.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 


'  See  59  FERC  1 62.034  at  p.  63.069  (1992).  as 
amended  by  65  FERC  1 62.175  at  p.  64.393  (1993). 
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the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
also  be  viewed  on  the  Internet  at  http:/ 
/www.ferc.fed.us/online/rims.htm  (call 
202-208-2222)  for  assistance.  Answers 
to  the  complaint  shall  also  be  due  on  or 
before  February  12,  2001.  Comments 
and  protests  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  at  http://www.ferc.fed.us/efi/ 
doorbell.htm. 

David  P.  BoergBTB, 

Secretaiy. 

[FR  Doa  01-2597  Filed  1-30-01;  8:45  am] 

I  COM  t717-01-« 


DEPARTMENT  OF  ENERGY 
Fwlaral  Energy  Regulatory 


[Doetat  No.  ER01-1012-000,  at  ai.] 

sHerra  racaic  rower  iiompany,  ei  aL; 
Eiactrtc  Rale  and  Corporate  Regulation 


Januaiy  24.  2001. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Sierra  Pacific  Power  Company 

[Docket  No.  EROl-101 2-000) 

Take  notice  that  on  January  19,  2001, 
Siena  Pacific  Power  Company  (Siena) 
tendered  for  filing  Sovice  Agreements 
(Service  Agreements)  with  El  Paso 
Merchant  Energy,  LJ*.,  and  Tri-State 
Generation  and  Transmission  Assoc., 
Inc.,  for  Non-Firm  and  Short-Term  Firm 
Point-to-Point  Transmission  Service 
under  Siena  Pacific  Resources 
Operating  Companies  FERC  Electric 
Tariff,  First  Revised  Volume  No.  1, 
Open  Access  Transmission  Tariff 
(Tariff): 

Siora  is  filing  the  executed  Service 
Agreements  with  the  Commission  in 
compliance  with  sections  13.4  and  14.4 
of  the  Tariff  and  applicable  Commission 
regulations.  Sierra  also  submitted 
revised  Sheet  Nos.  195  and  196 
(Attachment  E)  to  the  Tariff,  which  is  an 
updated  list  of  all  current  subscribes. 
Siena  requests  waiver  of  the 
Commission's  notice  requirements  to 
permit  an  effective  date  of  January  22, 
2001  for  Attachment  E,  and  to  allow  the 
Service  Agreements  to  become  effisctive 
according  to  their  terms. 

Copies  of  this  filing  were  served  upon 
the  Pliblic  Utilities  Commission  of 


Nevada,  the  Public  Utilities  Commission 
of  California  and  all  interested  parties. 

Comment  date:  February  9,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Minnesota  Power,  Inc. 

(Docket  No.  EROl-1013-000] 

Take  notice  that  on  January  19,  2001, 
Minnesota  Power,  Inc.  and  Superior 
Water,  Light  and  Power  tendered  for 
filing  signed  Service  Agreements  for 
Non-Firm  and  Short-Term  Point-to- 
Point  Transmission  Service  with 
OTPWholesaleMarketing  under  its 
Transmission  Service  Agreement  to 
satisfy  its  filing  requirements  imder  this 
tariff. 

Coounent  date:  February  9,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Kedbud  Energy  LP 

(Docket  No.  EROl-101 1-000] 

Take  notice  that  on  January  19,  2001, 
Redbud  Energy  LP  (Redbud).  tendered 
for  filing  an  application  for  waivws  and 
blanket  approvals  under  various 
r^ulations  of  the  Commission  and  for 
an  order  accepting  Redbud's  Electric 
Rate  Schedule  FERC  No.  1  to  be 
effiective  on  February  1,  2001. 

Redbud  intends  to  engage  in  electric 
powOT  and  energy  transactions  as  a 
marketer  and  a  broker.  In  transactions 
where  Redbud  sells  electric  energy,  it 
proposes  to  make  such  sales  on  rates, 
terms  and  conditions  to  be  mutually 
agreed  to  with  the  purchasing  party. 
Redbud's  proposed  Rate  Schedule  also 
permits  it  to  reassign  transmission 
capacity. 

Comment  date:  February  9,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Trigen-Sjrracaae  Energy  Corporation 

[Docket  No.  EROl-1010-000] 

Take  notice  that  on  January  19,  2001, 
Trigen-Syracuse  Energy  Corporation 
(Trigen-Syracuse),  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  a  First 
Revised  Rate  Schedule  FERC  No.  1, 
containing  a  proposed  amendment  (the 
Amendment)  to  its  power  purchase 
agreement  with  Sempra  Energy  Trading 
Corp.  The  Amendment  would  change 
the  term  thereof  and  permit  sales  of 
excess  energy  by  Trigen-Syracuse. 

Comment  date:  February  9,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


5.  Puget  Sound  Energy,  Inc. 

[Docket  No.  EROl-1009-000) 

Take  notice  that  on  January  19,  2001, 
Puget  Sound  Energy,  inc.,  tendered  for 
filing  an  executed  Special  Storage 
Agreement  vdth  Avista  Corporation 
(AVISTA). 

A  copy  of  the  filing  was  served  upon 
AVISTA. 

Comment  date:  February  9,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Exelon  Generation  Company  LX.C 

[Docket  No.  EROl-1 008-000] 

Take  notice  that  on  January  19,  2001, 
Exelon  Generation  Company,  L.L.C. 
(Exelon],  tendered  for  filing  a  power 
sales  agreement  between  Exelon  and 
CNG  Energy  Services  Corporation 
(CNG). 

Exelon  states  that  a  copy  of  the  filing 
was  served  on  CNG. 

Comment  date:  February  9,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  PJM  Interconnection,  L.L.C 

[Docket  No.  ER01-1007-000] 

Take  notice  that  on  January  19,  2001, 
PJM  Interconnection,  L.L.C.  (PJM), 
tendered  for  filing  the  following 
executed  agreements:  (i)  A  sovice 
agreement  for  network  integration 
transmission  service  for  Allegheny 
Energy  Supply  Company,  LLC 
(Allegheny);  (ii)  a  service  agreement  for 
long-term  firm  point-to-point 
transmission  service  for  Cargill-Alliant, 
LLC  (Cargill-Alliant);  (iii)  a  service 
agreement  for  long-term  firm  point-to- 
point  transmission  service  for  The 
Cincinnati  Gas  k  Electric  Company,  PSI 
Energy,  Inc.  (collectively  Cinergy 
Operating  Companies)  and  Cinergy 
Services,  Inc.  as  agent  for  and  on  behalf 
of  the  Cinergy  Operating  Companies 
(Cinergy  Operating  Cos.);  (iv)  a  service 
agreement  for  long-term  firm  point-to- 
point  transmission  service  for  PECO 
Energy  Power  Team  (PECO):  and  (v)  a 
service  agreement  for  long-term  firm 
point-to-point  transmission  sovice  for 
PECO. 

Copies  of  this  filing  were  served  upon 
Alle^eny,  Cargill-Alliant,  Cinergy 
Operating  Cos.,  PECO,  and  the  state 
coDunissions  within  the  PJM  control 
area. 

Comment  date:  February  9,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Consumers  Energy  Company 

[Docket  No.  EROl-1005-000] 

Take  notice  that  on  January  19,  2001, 
Consumers  Energy  Company 
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(Consimiers),  tendered  for  filing    *'"'■' 
executed  and  Non-Finn  Point  to  Point 
Transmission  Service  Agreements  with 
Engage  Energy  America  Corp. 
(Customer)  pursuant  to  the  Joint  Open 
Access  Transmission  Service  Tariff  filed 
on  December  31,  1996  by  Consumers 
and  The  Detroit  Edison  Company 
(Detroit  Edison). 

Both  Agreements  have  effective  dates 
of  January  1,2001. 

Copies  of  the  agreements  were  served 
upon  the  Michigan  Public  Service 
Commission,  Detroit  Edison,  and  the 
Customer. 

Comment  date:  February  9,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  PJM  Interconnection,  L.L.C 

[Docket  No.  EROl-1006-000] 

Take  notice  that  on  January  19,  2001, 
PJM  Interconnection,  L.L.C.  (PJM), 
tendered  for  HIing  the  following 
executed  agreements:  (i)  an  umbrella 
service  agreement  for  short-term  firm 
point-to-point  transmission  service  for 
BGE  Home  Products  &  Services,  Inc. 
(BGE);  and  (ii)  an  umbrella  service 
agreement  for  short-term  non-firm 
point-to-point  transmission  service  for 
BGE. 

Copies  of  this  filing  were  served  upon 
BGE,  and  the  state  commissions  within 
the  PJM  control  area. 

Comment  date:  February  9,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Consumers  Energy  Company 

[Docket  No.  EROl-1 004-000] 

Take  notice  that  on  January  19,  2001, 
Consumers  Energy  Company 
(Consumers),  tendered  for  filing  an 
executed  Network  Integration 
Transmission  Service  Agreement  wth 
Municipal  Cooperative  Coordinated 
Pool  (Customer)  pursuant  to  the  Joint 
Open  Access  Transmission  Service 
Tariff  filed  on  December  31, 1996  by 
Consumers  and  The  Detroit  Edison 
Company  (Detroit  Edison). 

The  Agreement  has  an  effective  date 
of  January  1,2001. 

Copies  of  the  filed  agreement  were 
served  upon  the  Michigan  Public 
Service  Commission,  Detroit  Edison, 
and  the  Customer. 

Comment  date:  February  9,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  American  Transmission  Company 
LLC 

pocket  No.  EROl-1003-000] 

Take  notice  that  on  January  19,  2001, 
American  Transmission  Company  LLC 
(ATCLLC),  tendered  for  filing  a  Network 


Operating  Agreement  and  Network 
Integration  Transmission  Service 
Agreement  between  ATCLLC  and  the 
City  of  Kiel  Utilities. 

ATCLLC  requests  an  effective  date  of 
January  1,  2001. 

Comment  date:  February  9,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Dearborn  Industrial  Generation, 

[Docket  No.  ER01-570-001] 

Take  notice  that  on  January  19,  2001, 
Dearborn  Industrial  Generation,  L.L.C. 
(DIG),  tendered  for  filing  pursuant  to 
Rule  205,  18  CFR  385.205,  an 
amendment  to  its  December  1,  2000 
petition  for  waivers  and  blanket 
approvals  under  various  regulations  of 
the  Commission  and  for  an  order 
accepting  its  FERC  Electric  Tariff  No.  2, 
to  be  effective  at  the  earliest  possible 
time. 

DIG  proposes  to  amend  its  December 
1,  2000  petition  by  including  a  service 
agreement  for  sales  to  its  public  utility 
affiliate.  Consumers  Energy  Company 
(CECo).  This  service  agreement  was 
inadvertently  omitted  from  DIG's 
original  filing. 

Comment  date:  February  9,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


waiver  of  the  Commission's  notice 
requirements  in  order  for  the 
agreements  to  be  accepted  for  filing  on 
the  date  requested. 

Comment  date:  February  6,  2001,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

15.  Xcel  Energy  Operating  Companies, 

Northern  States  Power  Company, 
Northern  States  Power  Company 
(Wisconsin) 
[Docket  No.  EROl-277-OOll 

Take  notice  that  on  January  16,  2001, 
Northern  States  Power  Company  and 
Northern  States  Power  Company 
(Wisconsin)  (jointly  NSP),  wholly- 
owned  utility  operating  company 
subsidiaries  of  Xcel  Energy  Inc., 
tendered  for  filing  an  Appendix  Cover 
Sheet  for  the  Firm  Point-to-Point 
Transmission  Service  Agreement 
between  NSP  and  Madison  Gas  & 
Electric  Company. 

NSP  requests  that  the  Commission 
accept  the  Appendix  Cover  Sheet 
effective  October  1,  2000,  and  requests 
waiver  of  the  Commission's  notice 
requirements  in  order  for  the 
agreements  to  be  accepted  for  filing  on 
the  date  requested. 

Comment  date:  February  6,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


13.  Carolina  Power  &  Light  Company         la.  Rockingham  Power,  L.L.C 


[Docket  No.  EROl-498-001] 

Take  notice  that  on  January  19,  2001, 
Carolina  Power  &  Light  Company 
(CP&L),  tendered  for  filing  a  revised 
copy  of  the  Market  Based  Rates  Tariff, 
FERC  Electric  Volume  No.  4,  as  Ordered 
by  The  Commission. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Commission 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  date:  February  9,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Xcel  Energy  Operating  Companies, 
Northern  States  Power  Company, 
Northern  States  Power  Company 
(Wisconsin) 

(Docket  No.  EROl-278-001] 

Take  notice  that  on  January  16,  2001, 
Northern  States  Power  Company  and 
Northern  States  Power  Company 
(Wisconsin)  (jointly  NSP),  wholly- 
owned  utility  operating  company 
subsidiaries  of  Xcel  Energy  Inc., 
tendered  for  filing  an  Appendix  Cover 
Sheet  for  the  Connection  Agreement 
between  NSP  and  Great  River  Energy. 

NSP  requests  that  the  Commission 
accept  the  Appendix  Cover  Sheet 
effective  October  1,  2000,  and  requests 


[Docket  No.  EROl-245-001] 

Take  notice  that  on  January  18,  2001, 
Rockingham  Power,  L.L.C. 
(Rockingham)  tendered  for  filing 
pursuant  to  section  205  of  the  Federal 
Power  Act  (FPA)  (16  U.S.C.  824(d) 
(1998)),  and  part  35  of  the  Commission's 
Regulations,  a  First  Revised  Sheet  No.  6 
to  its  tariff  for  Emergency  Redispatch 
Service  in  compliance  the  Conmiission's 
December  26,  2000  Order  in  the  above- 
referenced  docket.  Rockingham  Power, 
LLC,  93  FERC  61,310  (2000). 

Comment  date:  February  8,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Ouachita  Power,  LLC 

(Docket  Nos.  £001-59-000  and  EROO-2235- 
001] 

Take  notice  that  on  January  18,  2001, 
Ouachita  Power,  LLC  (Ouachita) 
tendered  for  filing  an  application  under 
section  203  of  the  Federal  Power  Act  for 
approval  of  the  transfer  of  a  50  percent 
non-managing  membership  interest  in 
Ouachita  to  MEP-I  LLC,  which  is  an 
indirect,  wholly-owned  subsidiary  of  GE 
Capital  Services  Structured  Financial 
Group  (GE  Capital).  Ouachita  is  a 
limited  liability  company  organized 
under  the  Delaware  Limited  Liability 
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Company  Act  for  the  purpose  of 
developing,  owning,  and  operating  an 
approximately  816  MW  electric 
generation  facility  near  the  city  of 
Sterlington.  Ouachita  Parish,  Louisiana. 
In  accordance  with  an  earlier 
Commission  order  accepting  for  filing 
Ouachita's  market-based  rate  tariff,  the 
application  also  reports  imder  section 
205  of  the  FPA  that  the  transaction  is  a 
change  in  status  insofar  as  Ouachita  will 
become  a  non-controlled  affiliate  of  GE 
Capital  as  a  result  of  the  transfer  of 
interest. 

Comment  date:  February  8,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  American  Transmission  Company 
LLC 

(£>ocket  No.  EROl-1020-000] 

Take  notice  that  on  January  19,  2001, 
American  Transmission  Company  LLC 
(ATCLLC),  tendered  for  filing  a  Network 
Operatii^  Agreement  and  Network 
hitegration  Transmission  Service 
Agreement  between  ATCLLC  and 
Wisconsin  Public  Power  Inc. 

ATCLLC  requests  an  effective  date  of 
January  1,  2001. 

Comment  date:  February  9,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Consumers  Energy  Company 

[Docket  No.  EROl-1021-000] 

Take  notice  that  on  January  19,  2001, 
Consumers  Energy  Company 
(Consumers),  tendered  for  filing 
executed  amendments  to  Transmission 
Service  Agreements  with  L.  Perrigo 
Company  and  Brunswick  Bowling  & 
Billiards  Corporation  (jointly 
Customers)  pursuant  to  Consiuners' 
Open  Access  Transmission  Service 
Tariff  filed  on  July  9, 1996  by 
Consumers.  The  amendments  extend 
the  term  of  the  Service  Agreements. 

Both  amendments  have  effective  dates 
of  January  1,  2001. 

Copies  of  the  filed  agreements  were 
served  upon  the  Michigan  Public 
Service  Commission  and  the  Customers. 

Comment  date:  February  9,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  American  Transmission  Company 
LLC 

(Docket  Nos.  EROl-366-001,  EROl-380-001, 
EROl-381-001,  ER01-392-^K)l,  EROl-483- 
001,  EROl-484-001.  EROl-488-001,  EROl- 
521-001.  ER01-610-001.  EROl-679-001 , 
ER01-795-001,  EROl-825-001.  and  EROl- 
835-001] 

Take  notice  that  on  January  17,  2001, 
American  Transmission  Company  LLC 
(ATCLLC),  tendered  for  filing 


designations  for  the  interconnection 
agreements  with  American 
Transmission  Company  LLC,  which 
were  inadvertently  omitted  when  the 
Agreements  were  originally  filed. 
ATCLLC  requests  an  effective  date  of 
January  1.  2001. 

Comment  date:  February  7,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Xcel  Energy  Operating  Companies, 
Northern  States  Power  Company, 
Northern  States  Power  Company 
(Wisconnn) 

[Docket  No.  EROl-1014-OOOl 

Take  notice  that  on  January  19,  2001, 
Northern  States  Power  Company  (NSP) 
and  Northern  States  Power  Company 
(Wisconsin)  (NSP)  (jointly  the  NSP 
Companies),  tendered  for  filing  a 
"Restated  Agreement  to  Coordiinate 
Planning  and  Operations  and 
Interchange  Power  and  Energy  between 
Northern  States  Power  Company  and 
Northern  States  Power  Company 
(Wisconsin)'*  (hereafter  Restated 
Interchange  Agreement),  dated  January 
18,  2001.  The  Restated  hiterchange 
Agreement  does  not  substantively 
change  the  currently  effective 
Interchange  Agreement  between 
NSP(Minnesota)  and  NSPW  dated 
September  17, 1984,  but  is  being 
restated  to  comply  with  Order  No.  614 
filing  requirements.  The  Restated 
Interchange  Agreement  also  includes 
annual  revisions  to  certain  rate  formula 
exhibits,as  required  by  the  1984 
Interchange  Agreement. 

The  applicants  request  the  Restated 
Interchange  Agreement  be  effective 
January  1,  2001.  Pursuant  to  Order  No. 
614,  the  NSP  Companies  propose  the 
Restated  Interchange  Agreement  be 
designated  as  NSP  Electric  Rate 
Schedule  FERC  No.  2,  to  be  contained 
in  the  Xcel  Energy  Operating  Companies 
FERC  Electric  Tariff,  Original  Volume 
No.  3. 

Comment  date:  February  9,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 


taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/  online/rims.htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

[PR  Doc.  01-2632  Filed  1-30-01;  8:45  am] 

BILLING  CODE  6717-01-0 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlsaion 

Notice  of  Requeet  to  Transfer  License 
and  Soliciting  Comments,  Motions  To 
Intervene,  and  Protests 

January  25,  2001. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Conmiission  and  is  available  for  public 
inspection: 

a.  Type  of  Application:  Request  for 
Approval  to  Transfer  License. 

b.  Project  No.:  10674-012. 

c.  Date  Filed:  December  29,  2000. 

d.  Applicants:  Consolidated  Papers, 
Inc.  and  Stora  Enso  North  American 
Corporation. 

e.  Name  of  Project:  Kimberly 
Hydroelectric  Project. 

f.  Location:  The  project  is  located  at 
the  south  end  of  the  United  States- 
owned  Cedars  Lock  and  Dam,  on  the 
Fox  River  in  Outagamie  County, 
Wisconsin. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a>-825(r). 

h.  Applicants  Contact:  Mark  E. 
Anderson,  Resources  Coordinator, 
Consolidated  Water  Power  Company, 
610  High  Street.  P.O.  Box  8050, 
Wisconsin  Rapids,  WI  54495-8050, 
(715)422-3111. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Mr. 
Lynn  R.  Miles,  Sr.  at  (202)  219-2671,  or 
e-mail  address:  lynn.miles@ferc.fed.us.: 

j.  Deadline  for  filing  comments  and  or 
motions:  March  1,  2001. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  DC  20426. 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l){iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.us/efi/doorbell.htm. 
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Please  include  the  project  nimiber 
(10674-012)  on  any  comments  or 
motions  filed. 

k.  Description  of  Request: 
Consolidated  Papers,  Inc.  (CPI)  and 
Stora  Enso  North  American  Corporation 
(SENAC)  jointly  and  severally  apply  for 
written  approval  to  transfer  the  license 
for  the  Kimberly  Hydroelectric  Project 
from  CPI  to  SENAC.  CPI  and  SENAC 
also  request  that  the  transfer  be  made 
effective  as  of  the  date  of  conveyance  of 
the  project's  properties. 

1.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE.,  Room 
2A,  Washington,  D.C.  20426,  or  by 
calling  (202)  208-1371.  This  filing  may 
be  viewed  on  http://www.ferc.fed.us/ 
online/rims.htm  (call  (202)  208-222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

o.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  RECOMMENDATIONS 
FOR  TERMS  AND  CONDITIONS", 
"PROTEST",  OR  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers.  A 
copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

p.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  U  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 


agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boergers, 

Secretary. 

[PR  Doc.  01-2594  Filed  1-30-01;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Tendered  for 
Filing  with  the  Commission  Soliciting 
Additional  Study  Requests  and 
Establishing  Proceduree  for 
Reiicensing  and  a  Deadline  for 
Submission  of  Final  Amendments 

January  25.  2001. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Type  of  Application:  New  Minor 
License. 

b.  Project  No.:  P-6059-006. 

c.  Date  Filed:  January  2,  2001. 

d.  Applicant  Hydro  Development 
Group,  Inc. 

e.  Name  of  Project  Fowler  #7. 

f.  Location:  On  the  Oswegatchie  River 
in  St.  Lawrence  Coimty,  near  the  Town 
of  Gouvemeur,  New  York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791  (a)-825(r). 

h.  Applicant  Contact  Kevin  M.  Webb, 
Hydro  Development  Group,  Inc.,  200 
Bulfinch  Drive,  Andover,  MA  01810, 
(978)  681-1900  ext.  1202. 

i.  FERC  Contact:  Charles  T.  Raabe 
(202)  219-2811  or  E-mail  address  at 
Charles.Raabe@FERC.fed.us. 

j.  Comment  Date:  April  2,  2001. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iu) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.us/efi/doorbell.htm. 

k.  Description  of  Project:  The  existing, 
operating  Fowler  #7  Project  consists  of: 
(1)  A  concrete  gravity-type  dam 
surmounted  by  flashboards  comprising; 
(i)  the  75-foot-long,  25-foot-high  Dam 
#1;  (ii)  the  192-foot-long,  20-foot-high 
Dam  #2;  and  (iii)  the  154-fbot-long,  15- 
foot-high  Dam  #3;  (2)  a  reservoir  having 
a  3.0-acre  surface  area  and  a  gross 
storage  volume  of  30-acre-feet  at  normal 
water  siuface  elevation  542  feet  NGVD; 
(3)  an  intake  structure  having 
trashracks;  (4)  a  powerhouse  containing 


three  300-kW  generating  imits  for  a  total 
installed  capacity  of  900-kW;  (5)  a 
1,000-kVA  2.3/23-kV  transformer,  (6)  a 
4,000-foot-long,  23-kV  overhead 
transmission  line;  (7)  a  trailrace;  and  (8) 
appurtenant  facilities.  The  applicant 
estimates  that  the  total  average  aimual 
generation  would  be  6.0  MWh.  All 
generated  power  is  sold  to  Niagara 
Mohawk  Power  Corporation. 

1.  With  this  notice,  we  are  initiating 
consxiltation  with  the  New  York  State 
Historic  Preservation  Officer  (SHPO),  as 
required  by  §  106,  National  Historic 
Preservation  Act,  and  the  regulations  of 
the  Advisory  Council  on  Historic 
Preservation,  36  CFR  800.4. 

m.  Pursuant  to  section  4.32(b)(7)  of  18 
CFR  of  the  Commission's  regulations,  if 
any  resource  agency,  Indian  Tribe,  or 
person  believes  that  an  additional 
scientific  study  should  be  conducted  in 
order  to  form  an  adequate  factual  basis 
for  a  complete  analysis  of  the 
application  on  its  merit,  the  resource 
agency,  Indian  Tribe,  or  person  must  file 
a  request  for  a  study  with  the 
Commission  not  later  than  60  days  frt>m 
the  filing  date  of  this  application  and 
serve  a  copy  of  the  request  on  the 
applicant. 

n.  Procedural  Schedule  and  Final 
Amendments:  The  application  will  be 
processed  according  to  the  following 
milestones,  some  of  which  may  be 
combined  to  expedite  processing: 

Notice  of  application  has  been  accepted  for 

filing 
Notice  of  NEPA  Scoping 
Notice  of  application  is  ready  for 

environmental  analysis 
Final  amendments  to  the  application  must  be 

filed  with  the  Commission* 
Notice  of  the  availability  of  the  draft  NEPA 

document 
Notice  of  the  availability  of  the  final  NEPA 

document 
Order  issuing  the  Commission's  decision  on 

the  application 

Final  amendments  to  the  application 
must  be  filed  with  the  Commission  no 
later  than  30  days  from  the  issuance 
date  of  the  notice  of  ready  for 
environmental  analysis. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-2595  Filed  1-30-01;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  intent  To  RIe  an  Application 
for  a  New  License 

January  25,  2001. 

Take  notice  that  the  Notice  of  hitent 
has  been  filed  with  the  commission  and 
is  available  for  public  inspection. 

a.  Type  of  Filing:  Notice  of  Intent  to 
File  An  Application  for  a  New  License. 

b.  Proyect  No..  1893. 

c.  Date  Filed:  December  29,  2000. 

d.  Submitted  By:  Public  Service  of 
New  Hampshire — ciirrent  licensee. 

e.  Name  of  Project:  Merrimack  River 
Hydroelectric  Project. 

f.  Location:  On  the  Merrimack  River, 
in  Hillsborough  and  Merrimack 
Counties,  New  Hampshire.  The  project 
does  not  occupy  federal  lands  of  the 
United  States. 

g.  Filed  Pursuant:  Section  15  of  the 
Federal  Power  Act. 

h.  Licensee  Contact:  James  Keams, 
Northeast  Generation  Services,  273 
Dividend  Road,  Rocky  Hill,  CT  06067 
(860) 665-5936. 

i.  FERC  Contact:  Allan  Creamer, 
allan.creamer@ferc.fed.us,  (202)  219- 
0365. 

j.  Effective  date  of  current  license: 
May  1, 1980. 

k.  Expiration  date  of  current  license: 
December  31,  2005. 

1.  Description  of  the  Project:  The 
project  consists  of  .the  following  three 
developments: 

The  Amoskeag  Development  consists 
of  the  foUowing  existing  facilities:  (1)  A 
29-foot-high,  710-foot-long  concrete 
gravity  dam  comprised  of:  (i)  A  low 
crest  section  with  5-foot-high 
flashboaids;  and  (ii)  a  high  crest  section 
with  3-foot-high  flashborads;  (2)  a  7- 
mile-long,  478-acre  reservoir;  (3)  a 
powerhouse,  integral  with  the  dam, 
containing  three  generating  units  with  a 
total  installed  capacity  of  16,000  kW,  (4) 
a  415-foot-long,  34.5-kV  double  circuit 
transmission  line;;  and  (5)  other 
appurtenances. 

The  Hooksett  Development  consists  of 
the  following  existing  facilities:  (1)  A 
dam  comprised  of:  (i)  A  340-foot-long 
stone  masonry  section  with  2-foot-high 
flashboaids  connected  to;  (ii)  a  250-foot- 
long  concrete  section  with  2-foot-high 
flashboards;  (2)  a  15-foot  by  20-foot 
Taintor  gate;  (3)  a  5.5-niile-long,  405- 
acre  reservoir;  (4)  a  powerhouse 
containing  a  single  generating  unit  with 
an  installed  capacity  of  1,600  kW;  and 
(5)  other  appurtenances. 

The  Garvins  Falls  Development 
consists  of  the  following  existing 


facilities:  (1)  An  18-foot-high,  550-foot- 
long  concrete  and  granite  gravity  dam 
comprised  of:  (i)  A  low  crest  section 
with  3-foot-high  flashboards;  and  (ii)  a 
high  crest  section  with  1. 2-foot-high 
flashboards;  (2)  an  8-mile-long  reservoir; 
a  500- foot-long  water-canal  with  a  10- 
foot-wide  waste  gate;  (4)  a  powerhouse 
containing  four  generating  units  with  a 
total  installed  capacity  of  12,100  kW.  (5) 
a  340-foot-long,  34.5-kV  transmission 
line,  and  (6)  other  appiulenances. 

m.  Each  application  for  a  new  license 
and  any  competing  Ucense  applications 
must  be  filed  with  the  Conmiission  at 
least  24  months  prior  to  the  expiration 
of  the  existing  license.  All  applications 
for  license  for  this  project  must  be  filed 
by  December  31,  2002. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-2596  Filed  1-30-01;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Request  to  Transfer  License 
and  Soliciting  Comments,  Motions  to 
Intervene,  and  Protests 

January  25,  2001. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Type  of  Application:  Request  for 
Approval  to  Transfer  License. 

D.  Project  No:  2536-047. 

c.  Date  Filed:  December  29,  2000. 

d.  Applicants:  Consolidated  Papers, 
Inc.  and  Stora  Enso  North  America 
Corporation. 

e.  Name  of  Project:  Little  Quinnesec 
Falls  Hydroelectric  Project. 

f.  Location:  On  the  Menominee  River, 
in  Dickerson  Coimty,  Michigan,  and 
Marinette  Coimty,  Wisconsin. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a}-825(r). 

h.  Applicants  Contact:  Mark  E. 
Anderson,  Resoiut:es  Coordinator, 
Consolidated  Water  Power  Company, 
610  High  street,  P.O.  Box  8050, 
Wisconsin  Rapids,  WI  54495-8050. 
(715)422-3111. 

1.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Mr. 
Lynn  R.  Miles,  Sr.,  at  (202)  21»-2671,  or 
e-mail  address:  lyrm.miles&ferc.fed.us. 

j.  Deadline  for  filing  comments  and  or 
motions:  March  1,  2001. 

All  dociunents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 


Street,  NE.,  Washington,  DC  20426. 
Comments  and  protests  may  be  filed 
with  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.200(a)(l)(iii)  and  the  instructions  on 
the  Commission's  web  site  at  http:// 
www.ferc.fed.us/efi/doorbell.htm. 

Please  include  the  project  number 
(2536-037)  on  any  comments  or 
motions  filed. 

k.  Description  of  Request: 
Consolidated  Papers,  Inc.,  (CPI)  and 
Stora  Enso  North  American  Corporation 
(SENAC)  jointly  and  severally  apply  for 
written  approval  to  transfer  the  license 
for  the  Little  Quinnesec  Hydroelectric 
Project  from  CPI  to  SENAC.  CPI  and 
SENAC  also  request  that  the  transfer  be 
made  effective  as  of  the  date  of 
conveyance  of  the  project's  properties. 

1.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  This  filing  may  be 
viewed  on  http://www.ferc.fed.us/ 
online/rims.htm  (caU  (202)  208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
commnets,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Conunission  will  consider  all 
protests  or  other  comments  filed,  but 
only  these  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  or  or  before  the  specified 
comment  date  for  the  particular 
application. 

o.  Filing  and  Service  of  Responsive 
Docimients — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTESTS",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

p.  Agency  Comments — Fecferal.  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
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A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

DaTid  P.  Boergers. 

Secretary. 

[FR  Doc.  01-2601  Filed  1-30-01;  8:45  am) 

BILUNG  CODE  6717-01-H 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Extension  of  Time  for  Notice  of 
Amendment  of  License  and  Soliciting 
Comments,  R/lotions  To  Intervene,  and 
Protests 

January  25,2001. 

In  light  of  newspaper  publication 
problems,  the  Commission  hereby 
extends  the  conunent  date  to  February 
26,  2001. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Application  Type:  Proposed 
Recreation  and  Land  Management  Plan. 

b.  Project  No.:  400-033. 

c.  Date  Filed:  October  16,  2000. 

d.  Applicant:  Public  Service  Company 
of  Colorado. 

e.  Name  of  Project:  Tacoma-Ames 
Hydroelectric  Project. 

f.  Location:  The  Tacoma-Ames 
Hydroelectric  Project  is  on  the  Animas 
River  in  LaPlata  and  San  Juan  Counties, 
Colorado.  Lands  within  the  San  Juan 
and  Uncompahgre  National  Forests  and 
under  the  jurisdiction  of  the  Bureau  of 
Land  Management  are  located  with  the 
project  boundary.  No  Indian  Tribal 
lands  are  located  within  the  project 
boundary. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Randy 
Rhodes,  Public  Service  Company  of 
Colorado,  550  15th  Street,  Suite  900, 
Denver,  CO  80202-4256;  (303)  571- 
7211. 

i.  FERC  Contact:  Jon  Cofrancesco  at 
(202)  219-0079  or 
jon.cofrancesco@ferc.fed.us. 

j.  Deadline  for  filing  comments,  terms 
and  conditions,  motions  to  intervene, 
and  protests:  February  26,  2001. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 


Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.  us/ efi/ doorbell. h  tm . 

The  Conunission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  dociunents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervener  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

k.  Public  Service  Company  of 
Colorado  (licensee)  filed  a  proposed 
recreation  and  land  management  plan 
for  the  Tacoma  Development  of  the 
Tacoma-Ames  Hydroelectric  Project. 
The  Tacoma  Development  includes 
Electra  Lake  (a  project  reservoir)  and  the 
surrounding  lands  within  the  project 
boundary.  Under  a  long-standing  lease 
agreement  with  the  licensee,  the  Electra 
Sporting  Club  (ESC)  occupies  portions 
of  project  lands  at  Electra  Lake  and. 
piu-suant  to  the  project's  existing 
recreation  plan,  is  responsible  for  the 
management  of  public  recreation  use 
and  development  at  Electra  Lake.  The 
licensee  filed  the  proposed  plan  in 
response  to  a  condition  of  a  previously 
executed  land  acquisition  agreement 
involving  a  portion  of  project  lands. 

The  proposed  plan  estaolishes  the 
licensee's  future  management  practices 
and  guidelines  for  public  recreation  and 
private  development  at  Electra  Lake  and 
the  adjoining  project  lands.  The 
proposed  plan  is  intended  to  ensure  that 
recreation  use  and  private  development 
at  Electra  Lake  is  consistent  with 
hydroelectric  operations,  the  terms  and 
conditions  of  the  project  license, 
including  the  project's  existing 
recreation  plan,  the  lease  agreement 
between  the  licensee  and  the  ESC,  and 
all  other  applicable  Federal,  state,  and 
local  laws  and  regulations.  The 
proposed  plan  contains  provisions 
addressing  existing  and  future  private 
development,  public  recreation  use  and 
opportunities,  and  the  preservation  of 
natural  resources,  including  scenic  and 
environmental  values,  at  Electra  Lake 
and  the  adjoining  project  lands. 

1.  A  copy  of  the  proposed  plan  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room  at  888  First 
Street  NE.,  Room  2 A,  Washington,  DC 
20426,  or  by  calling  (202)  208-1371. 
The  application  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 


rims.htm.  Call  (202)  208-2222  for 
assistance.  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  (h)  above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Conunission. 

Anyone  may  submit  comments,  a 
protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of 
Rules  of  Practice  and  Procedure,  18  CFR 
385.210,  .211,  .214.  In  determining  the 
appropriate  action  to  take,  the 
Commission  will  consider  all  protests  or 
other  comments  filed,  but  only  those 
who  file  a  motion  to  intervene  in 
accordance  with  the  Commission's 
Rules  may  become  a  party  to  the 
proceeding.  Any  comments,  protests,  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  comment  date 
for  the  particular  application. 

Any  nlings  must  bear  in  all  capital 
letters  the  title  "COMMENTS," 
"RECOMMENDA-nONS  FOR  TERMS 
AND  CONDITIONS,  "  "PROTEST,"  or 
"MOTION  TO  INTERVENE,"  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

Federal,  state,  and  local  agencies  are 
invited  to  file  comments  on  the 
described  application.  A  copy  of  the 
proposed  plan  may  be  obtained  by 
agencies  directly  irom  the  applicant.  If 
an  agency  does  not  file  comments 
within  the  time  specified  for  filing 
comments,  it  will  be  presumed  to  have 
no  comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

David  P.  Boergers, 

Secretary. 

(FRPoc.  01-2635  Filed  1-30-01;  8:45  am) 

BILUNG  CODE  e717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(OPP-00696;  FRL-6764-1] 

Worker  Protection  Standard  Training 
and  Notificatton;  Renewal  of  Pesticide 
Information  Collection  Activities  and 
Request  for  Comments 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  (44 
U.S.C.  3501  et  seq.)  this  notice 
aimounces  that  EPA  is  seeking  public 
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comment  on  the  following  Information 
Collection  Request  (ICR):  "Worker 
Protection  Standard  Training  and 
Notification"  (EPA  ICR  No.  1759.03. 
OMB  No.  2070-0148).  This  is  a  request 
to  renew  an  existing  ICR  that  is 
ciurently  approved  and  due  to  expire 
September  30.  2001.  The  ICR  describes 
the  nature  of  the  information  collection 
activity  and  its  expected  burden  and 
costs.  Before  submitting  this  ICR  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  under 
the  PRA,  EPA  is  soliciting  comments  on 
specific  aspects  of  the  collection. 


DATES:  Written  comments,  identified  by 
the  docket  control  number  OPP-00696. 
must  be  received  on  or  before  April  2, 
2001. 

ADDRESSES:  Comments  may  be 
submitted  by  majl.  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  III.  of  the 
SUPPLEMENTARY  INFORMATKM.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
OPP-00696  in  the  subject  line  on  the 
first  page  of  your  response. 
TOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Nancy  Vogel.  Field  and  External 


Affairs  Division  (7506C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave..  NW..  Washington.  DC  20460; 
telephone  number:  (703)  305-6475;  fax 
number:  (703)  305-5884;  e-mail  address: 
vogel.nancy@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  employer  in  a 
farm,  nursery,  forestry  or  greenhouse 
establishment.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Category 

NAICSonrie 

SICrxxle 

Examples  of  potentially  attected 
entities 

Agricuttuiai  production-crops 

111 

01 

Agricultural  workers,  pesticide 
handlers,  employers  in  farms, 
nurseries,  forestry,  and  green- 
iKxise  establisfiments 

Agncultural  services 

111 

07 

Agncultural  workers,  pestkade 
handlers,  empkiyers  in  farms, 
nurseries,  forestry,  and  green- 
house establishments 

Forestry 

113 

08 

Agricultural  workers,  pestkade 
handlers,  employers  in  farms, 
nurseries,  forestry,  and  green- 
house establishments 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  table  could 
also  be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  and  the  Standard 
Industrial  Classification  (SIC)  codes  are 
provided  to  assist  you  and  others  in 
determining  whether  or  not  this  action 
might  apply  to  certain  entities,  ff  you 
have  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

n.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

A.  Electronically 

You  may  obtain  electronic  copies  of 
this  dociunent.  and  certain  other  related 
doctiments  that  might  be  available 
electronically,  from  the  EPA  Internet 
Home  Page  at  http://www.epa.gov/.  On 
the  Home  Page  select  "Laws  and 
Regulations,"  "Regulations  and 
Proposed  Rules."  and  then  look  up  the. 
entry  for  this  docimient  imder  the 
"Federal  Register — Enviroimiental 


Docimients."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

B.  Faxon-Demand 

Using  a  faxphone  call  (202)  401-0527 
and  select  item  6086  for  a  copy  of  the 
ICR. 

C  In  Person 

The  Agency  has  established  an  official 
record  for  this  action  under  docket 
control  number  OPP-00696.  The  official 
record  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received  during 
an  applicable  comment  period,  and 
other  information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period,  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PDUB), 
Rm.  119,  Crystal  Mall  #2, 1921  Jefferson 


Davis  Hwy.,  Arlington,  VA,  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

m.  How  Can  I  Respond  to  this  Action? 

A.  How  and  to  Whom  Do  I  Submit  the 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPP-00696  in  the 
subject  line  on  the  first  page  of  your 
response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency.  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 


Federal  Register/ Vol.  66,  No.  21 /Wednesday,  January  31,  2001 /Notices 


8399 


Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  nimiber  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  and/or  data 
electronically  by  e-mail  to:  opp- 
docket@epa.gov,  or  you  can  submit  a 
computer  disk  as  described  in  Units 
m.A.l.  and  III.A.2.  Do  not  submit  any 
information  electronically  that  you 
consider  to  be  CBI.  Avoid  the  use  of 
special  characters  and  any  form  of 
,  encryption.  Electronic  submissions  will 
be  accepted  in  WordPerfect  6.1/8.0  or 
ASCn  file  format.  All  comments  in 
electronic  form  must  be  identified  by 
docket  control  number  OPP-00696. 
Electronic  comments  may  also  be  filed 
online  at  many  Federal  Depository 
Libraries. 

B.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
dociunent  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  conunent  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  U  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

C.  What  Should  I  Consider  when  I 
Prepare  My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  U  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 


8.  To  ensiu^  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  yoiu: 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

D.  What  Information  is  EPA  Particularly 
Interested  in? 

Pursuant  to  section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  (PRA), 
EPA  specifically  solicits  comments  and 
information  to  enable  it  to: 

1.  Evaluate  whether  the  proposed 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility. 

2.  Evaluate  the  acciuacy  of  the 
Agency's  estimates  of  the  burdens  of  the 
proposed  collections  of  information. 

3.  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

4.  Minimize  the  burden  of  the 
collections  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  or 
electronic  collection  technologies  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

IV.  What  Information  Collection 
Activity  or  ICR  Does  this  Action  Apply 
to? 

EPA  is  seeking  comments  on  the 
following  ICR: 

Title:  Worker  Protection  Standard 
Training  and  Notification. 

ICR  numbers:  EPA  ICR  No.  1759.03, 
OMB  No.  2070-0148. 

ICR  status:  This  ICR  is  a  renewal  of 
an  existing  ICR  that  is  ciurently 
approved  by  OMB  and  is  due  to  expire 
September  30,  2001. 

Abstract:  This  data  collection 
program  is  designed  to  provide  the  EPA 
with  information  from  agricultural 
employers  regarding  training 
agricultural  workers  and  pesticide 
handlers  in  the  safe  handling  of 
pesticides  used  on  farms,  on  forests,  in 
nurseries  and  in  greenhouses.  The 
workplace  practices  are  designed  to 
reduce  or  eliminate  exposure  to 
pesticides  and  establish  procedures  for 
responding  to  exposure-related 
emergencies.  Employers  are  required  to 
inform  state  regulatory  agencies  of 
measiu«s  taken  to  train  workers,  display 
basic  pesticide  safety  information  and 
application  information,  provide 
agricultural  workers,  pesticide  handlers, 
agricultural  employers,  and  medical 
personnel  with  basic  information  so 
they  are  able  to  take  precautionary  or 


responsive  measiu«s.  as  appropriate. 
This  training  and  notification  is  targeted 
to  agricultural  workers  who  perform 
tasks  related  to  the  cidtivation  and 
harvesting  of  plants  in  areas  treated 
with  pesticides  and  pesticide  handlers 
who  mix,  load,  and  apply  pesticides  for 
use  in  these  areas. 

V.  What  are  EPA's  Burden  and  Cost 
Estimates  for  this  ICR? 

Under  the  PRA,  "burden"  means  the 
total  time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  Agency. 
For  this  collection  it  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

The  ICR  provides  a  detailed 
explanation  of  this  estimate,  which  is 
only  briefly  summarized  in  this  notice. 
The  annuaJ  public  burden  is  estimated 
to  be  2.242.442  hours.  The  following  is 
a  sununary  of  the  estimates  taken  fitim 
the  ICR: 

Respondents/affected  entities: 
Agricultural  workers,  pesticide 
handlers,  employers  in  farms,  nurseries, 
forestry,  and  greenhouse  establishments. 

Estimated  total  number  of  potential 
respondents:  3.245.393. 

Frequency  of  response:  As  needed. 

Estimated  total/average  number  of 
responses  for  each  respondent:  6. 

Estimated  total  annual  burden  hours: 
2,242.442. 

Estimated  total  annual  burden  costs: 
$83,025,567. 

VI.  Are  There  Changes  in  the  Estimates 
from  the  Last  Approval? 

The  public  respondent  burden  hours 
and  costs  for  this  ICR  remain  the  same. 
There  have  been  no  changes  to  the 
regulations  or  to  the  way  the  program  is 
administered,  and  the  respondent 
commimity  numbers  have  not  changed. 

Vn.  What  is  the  Next  Step  in  the 
Process  for  this  ICR? 

EPA  will  consider  the  comments 
received  and  amend  the  ICR  as 
appropriate.  The  final  ICR  package  will 
then  be  submitted  to  OMB  for  review 
and  approval  pursuant  to  5  CFR 
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1320.12.  EPA  will  issue  another  Federal 
Register  notice  pursuant  to  5  CFR 
1320.5(a)(l)(iv)  to  announce  the 
submission  of  the  ICR  to  OMB  and  the 
opportunity  to  submit  additional 
comments  to  OMB.  If  you  have  any 
questions  about  this  ICR  or  the  approval 
process,  please  contact  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

List  of  Subjects 

Environmental  protection,  Reporting 
and  recordkeeping  requirements. 

IDated:  January  12,  2001. 

Stephen  L  Johnson, 

Acting  Assistant  Administrator  for 
Prevention,  Pesticides  and  Toxic  Substances. 

[FR  Doc.  01-2571  Filed  01-30-01;  8:45  am] 
MUMO  CODE  66aO-«0-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-34225C;  FRL-6765-4] 

Organophosptiate  Pesticide; 
Availability  of  Revisad  Risit 
Asaessments 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Notice. 

SUMMARY:  This  notice  announces  the 
availability  of  the  revised  risk 
assessments  and  related  documents  for 
one  organophosphate  pesticide, 
diazinon.  In  addition,  this  notice  starts 
a  60-day  public  participation  period 
during  which  the  public  is  encouraged 
to  submit  risk  management  ideas  or 
proposals.  These  actions  are  in  response 
to  a  joint  initiative  between  EPA  and  the 
Department  of  Agriculture  (USDA)  to 
increase  transparency  in  the  tolerance 
reassessment  process  for 
organophosphate  pesticides. 
DATES:  Comments,  identified  by  docket 
control  number  OPP-34225C.  must  be 
received  by  EPA  on  or  before  April  2, 
2001. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  ID.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
OPP-34225C  in  the  subject  line  on  the 
first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  Ben 
Chambliss,  Special  Review  and 
Reregistration  Division  (7508C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 


Ave.,  NW.,  Washington,  DC  20460; 
telephone  number:  (703)  308-8174;  e- 
mail  address:  chambliss.ben@epa.gov. 
SUPPt.EMENTARY  INFORMATION: 

h  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general,  nevertheless,  a  wide  range  of 
stakeholders  moII  be  interested  in 
obtaining  the  revised  risk  assessments 
and  submitting  risk  management 
comments  on  diazinon,  including 
environmental,  himian  health,  and 
agricultural  advocates;  the  chemical 
industry;  pesticide  users;  and  members 
of  the  public  interested  in  the  use  of 
pesticides  on  food.  As  such,  the  Agency 
has  not  attempted  to  specifically 
describe  all  the  entities  potentially 
affected  by  this  action.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

n.  How  Can  I  Get  Addhioiia] 
Information,  Including  Copies  of  this 
Document  or  Other  Related  Documents? 

A.  Electronically.  You  may  obtain 
electronic  copies  of  this  document  and 
other  related  documents  from  the  EPA 
Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  RegiUations."  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  Ustings  at  http:// 
www.epa.gov/fedrgstr/.  To  access 
information  about  organophosphate 
pesticides  and  obtain  electronic  copies 
of  the  revised  risk  assessments  and 
related  documents  mentioned  in  this 
notice,  you  can  also  go  directly  to  the 
Home  Page  for  the  Office  of  Pesticide 
Programs  (OPP)  at  http://www.epa.gov/ 
pesticides/op/. 

B.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-34225C.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  C6I.  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 


available  for  inspection  in  Rm.  119, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA,  bom  8:30  a.m.  to 
4  p.m.,  Monday  through  Friday, 
excluding  legal  hoUdays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

m.  How  Can  I  Respond  to  this  Action? 

A.  How  and  to  Whom  Do  I  Subniit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPP-34225C  in  the 
subject  line  on  the  first  page  of  your 
response. 

1.  By  mail.  Submit  comments  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
comments  to:  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division,  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Hv^., 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays,  llie 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  Submit  electronic 
comments  by  e-mail  to:  opp- 
docket@epa.gov,  or  you  can  submit  a 
computer  disk  as  described  in  this  unit. 
Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Electronic  comments  must  be 
submitted  as  an  ASCII  file,  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  standard  computer 
disks  in  WordPerfect  6.1/8.0  or  ASCII 
file  format.  All  comments  in  electronic 
form  must  be  identified  by  the  docket 
control  number  OPP-34225C.  Electronic 
comments  may  also  be  filed  online  at 
many  FederakDepository  Libraries. 

B.  How  Should  I  Handle  CBI 
Information  that  I  Want  to  Submit  to  the 
Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
docimient  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
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information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
Will  be  included  in  the  public  version 
pf  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
tBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  imder 
FOR  FURTHER  INFORMATION  CONTACT. 

IV.  What  Action  is  EPA  Taking  in  this 
Notice? 

I    EPA  is  making  available  for  public 
jinewing  the  revised  risk  assessments 
bnd  related  docimients  for  one 
brganophosphate,  diazinon.  These 
documents  have  been  developed  as  part 
pf  the  pilot  public  participation  process 
that  EPA  and  USDA  are  now  using  for 
Involving  the  public  in  the  reassessment 
of  pesticide  tolerances  xmder  the  Food 
Quality  Protection  Act  (FQPA),  and  the 
reregistration  of  individual 
organophosphate  pesticides  imder  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA).  The  pilot 
public  participation  process  was 
developed  as  part  of  the  EPA-USDA 
Tolerance  Reassessment  Advisory 
Committee  (TRAC),  which  was 
established  in  April  1998,  as  a 
subcommittee  under  the  auspices  of 
pPA's  National  Advisory  Council  for 
Environmental  Policy  and  Technology. 
A  goal  of  the  pilot  public  participation 
process  is  to  find  a  more  effective  way 
for  the  public  to  participate  at  critical 
junctiires  in  the  Agency's  development 
pf  organophosphate  risk  assessments 
and  risk  management  decisions.  EPA 
hnd  USDA  began  implementing  this 
pilot  process  in  August  1998,  to  increase 
transparency  and  opportunities  for 
stakeholder  consultation.  The 
dociunents  being  released  to  the  public 
through  this  notice  provide  information 
on  the  revisions  that  were  made  to  the 
diazinon  preliminary  risk  assessments, 
IMrhich  were  released  to  the  public 
through  a  notice  published  in  the 
Federal  Register  on  May  19,  2000  (65 
FR  31902),  {FRL-6588-7). 
^    In  addition,  this  notice  starts  a  60-day 
public  participation  period  during 
which  the  public  is  encouraged  to 
submit  risk  management  proposals  or 
otherwise  comment  on  risk  management 
JFor  diazinon.  The  Agency  is  providing 
ka  opportunity,  through  this  notice,  for 
interested  parties  to  provide  written  risk 
management  proposals  or  ideas  to  the 
Agency  on  the  chemical  specified  in 
this  notice.  Such  comments  and 

Proposals  could  address  ideas  about 
ow  to  manage  dietary,  occupational,  or 
iBcological  risks  on  specific  diazinon  use 


sites  or  crops  across  the  United  States  or 
in  a  particiilar  geographic  region  of  the 
country.  To  address  dietary  risk,  for 
example,  commenters  may  choose  to 
discuss  the  feasibility  of  lower 
application  rates,  increasing  the  time 
interval  between  application  and^ 
harvest  ("pre-harvest  intervals"), 
modifications  in  use,  or  suggest 
alternative  measures  to  reduce  residues 
contributing  to  dietary  exposure.  For 
occupational  risks,  commenters  may 
suggest  personal  protective  equipment 
or  technologies  to  reduce  exposure  to 
workers  and  pesticide  handlers.  For 
ecological  risks,  commenters  may 
suggest  ways  to  reduce  environmental 
exposure,  e.g.,  exposure  to  birds,  fish, 
mammals,  and  other  non-target 
organisms.  EPA  vtrill  provide  other 
opportunities  for  public  participation 
and  comment  on  issues  associated  with 
the  organophosphate  tolerance 
reassessment  program.  Failure  to 
participate  or  comment  as  part  of  this 
opportunity  will  in  no  way  prejudice  or 
limit  a  commenter's  opportunity  to 
participate  fully  in  later  notice  and 
comment  processes.  All  comments  and  - 
proposals  must  be  received  by  EPA  on 
or  before  April  2,  2001 ,  at  the  addresses 
given  under  the  ADDRESSES  section. 
Comments  and  proposals  will  become 
part  of  the  Agency  record  for  the 
organophosphate  specified  in  this 
notice. 

List  of  Subjects 

Environmental  protection.  Chemicals, 
Pesticides  and  pests. 

Dated:  January  12,  2001. 
Lois  A.  Rossi, 

Director,  Special  Review  and  Reregistration 
Division,  Office  of  Pesticide  Programs. 

[FR  Doc.  01-2302  Filed  1-30-01;  8:45  am) 
BILUNQ  CODE  asaO-5ft-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6939-8] 

Optiona  for  Deveiopfnent  of  Parametric 
Probability  Diatrilnitiona  for  Expoaure 
Factora 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability  of  a  final 

report. 

SUMMARY:  The  notice  annoimces  the 
availability  of  a  final  report,  Options  for 
Development  of  Parametric  Probability 
Distributions  for  Exposure  Factors 
(EPA/600/R-00/058.  July  2000).  This 
report  was  prepared  by  the  National 
Center  for  Environmental  Assessment, 


within  the  Office  of  Research  and 
Development  (EPA)  at  the  request  of  the 
Office  of  Emergency  and  Remedial 
Response  within  the  Office  of  Solid 
Waste  and  Emergency  Response,  to 
assist  them  when  applying  probabilistic 
techniques  in  exposure  assessments. 
The  purpose  of  the  document  is  to 
provide  procedures  to  fit  distributions 
to  selected  data  from  the  Exposure, 
Factors  Handbook  (EPA/600/P-95/ 
002Fa-c).  The  procedure  includes  the 
selection  of  models,  estimation, 
assessment  of  fit,  and  uncertainty.  Three 
exposure  factors  were  used  as  test  cases. 
These  included  tap  water  intake, 
inhalation  rates,  and  population 
mobility.  The  procedures  used  in  these 
three  exposure  factors  are  fairly  general 
and  applicable  to  other  factors. 
ADDRESSES:  The  document  will  be  made 
available  electronically  through  the 
National  Center  for  Environmental 
Assessment's  web  site  {wvrwjBpa.gov/ 
ncea).  A  limited  number  of  paper  copies 
will  be  available  from  the  EPA's 
National  Service  Center  for 
Environmental  Publications  (NSCEP), 
P.O.  Box  42419,  Cincinnati,  OH  45242; 
telephone:  1-800-490-9198  or  513- 
489-8190;  facsimile:  513-489-8695. 
Please  provide  your  name  and  mailing 
address  and  the  tide  and  EPA  number 
of  the  requested  publication. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jacqueline  Moya,  National  Center  for 
Environmental  Assessment- Washington 
Office  (8623D),  U.S.  Environmental 
Protection  Agency,  Washington  DC 
20460;  telephone:  202-564-3245; 
facsimile:  202-565-0076; 
email  :moya.jackie@epa.gov. 

SUPPLEMENTARY  INFORMATION:  Since  the 
publication  of  the  Exposure  Factors 
Handbook  (EPA/600/P-95/002Fa-c)  in 
1997,  users  of  the  Handbook  have 
commented  on  the  need  to  fit 
distributions  to  the  data  in  the 
Handbook  to  assist  them  when  applying 
methods  to  express  assessments.  This 
report  is  issued  as  a  companion 
document  to  the  Exposure  Factors 
Handbook. 

The  methodology  presented  in  the 
dociunent  was  tested  with  three 
exposure  factors:  tap  water,  inhalation 
rates,  and  population  mobility. 
However,  the  docimient  provides  a 
discussion  on  the  applicability  of  this 
methodology  to  other  exposure  fectors 
in  the  Exposure  Factors  Handbook. 

The  report  discusses  the  pertinent 
statistical  concepts  and  theory  used  and 
how  they  apply  to  the  methodology 
developed  for  the  fitting  of 
distributions.  The  methodology  models, 
estimation,  assessment  of  fit,  and 
imcertainty. 
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Dated:  December  22,  2000. 
Bruce  Rodan, 

Director,  National  Center  for  Environmental 
Assessment. 
[FR  Doc.  01-2672  Filed  1-30-01:  8:45  am) 

■LLMQ  CODE  6SaO-SO-P 


FEDERAL  ELECTION  COMMISSION 

Sunshine  Act  Meeting 

DATE  k  TIME:  Tuesday.  February  6,  2001 

at  10  a.m. 

place:  999  E  Street,  NW.,  Washington, 

DC. 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2 
U.S.C.  §437g. 

Audits  conducted  pursuant  to  2 
U.S.C.  §  437g.  §  438(b),  and  Title  26, 
U.S.C. 

Matters  concerning  participation  in 
civil  actions  or  proceedings  or 
arbitration. 

Internal  personnel  rules  and 
procedures  or  matters  affecting  a 
particular  employee. 
DATE  «  TIME:  Thursday,  February  8,  2001 
at  10  a.m. 

PLACE:  999  E  Street,  NW.,  Washington, 
DC.  (ninth  iloor). 

STATUS:  This  meeting  will  be  open  to  the 
public. 
ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes. 

Draft  2001  Legislative 
Recommendations. 

Advance  Notice  of  Proposed 
Rulemaking  on  the  Definition  of 
"Political  Committee." 

Administrative  Matters. 

PERSOM  TO  CONTACT  FOR  INFORMATION: 
Mr.  Ron  Harris,  Press  Officer, 
Telephone:  (202)  694-1220. 

Mary  W.  Dove. 

Acting  Secretary  of  the  Commission. 

[FR  Doc.  01-2787  Filed  1-29-01;  2:29  pm] 

MLUNQ  cooc  ans-oi-M 


FEDERAL  HOUSING  RNANCE  BOARD 

[No.  2001-N-^] 

Annual  Adjustment  of  the  UmK  in 
Average  Total  Assets  for  Community 
Ftoianciai  institutions  and  Annual 
Ad|ustment  of  the  Umits  on  Annual 
Compensation  for  Federal  Home  l-oan 
Banic  Directors 

AGENCY:  Federal  Housing  Finance 

Board. 

ACTION:  Notice. 


SUMMARY:  Notice  is  hereby  given  that 
the  Federal  Housing  Finance  Board 
(Finance  Board)  has  adjusted  the  limit 
in  average  total  assets  that  defines  a 
"Community  Financial  Institution" 
(CFI)  based  on  the  annual  percentage 
increasp  in  the  Consiuner  Price  Index 
for  all  urban  consiuners  (CPI-U),  as 
published  by  the  Department  of  Labor 
(DOL),  pursuant  to  the  requirements  of 
section  2(13)(B)  of  the  Federal  Home 
Loan  Bank  Act  (Bank  Act)  and  §  900.1 
of  the  Finance  Board's  regidations. 
Notice  is  hereby  given  that  the  Finance 
Board  also  has  adjusted  the  limits  on 
annual  compensation  for  the  Federal 
Home  Loan  Bank  (Bank)  directors,  based 
on  the  CPI-U,  as  published  by  the  DOL, 
pursuant  to  the  requirements  of  section 
7(i)(2)(B)  of  the  Bank  Act  and 
§  918.3(a)(1)  of  the  Finance  Board's 
regidations. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  L.  Both  well.  Managing  Director 
and  Chief  Economist,  (202)  408-2821; 
Scott  L.  Smith,  Acting  Director,  Office  of 
Policy,  Research  and  Analysis,  (202) 
408-2991;  Julie  Paller,  Office  of  Policy, 
Research  and  Analysis,  (202)  408-2842; 
or  Kirsten  L.  Landeryou,  Office  of 
Policy,  Research  and  Analysis,  (202) 
408-2552.  Staff  also  can  be  reached  by 
regular  mail  at  the  Federal  Housing 
Finance  Board,  1777  F  Street,  NW., 
Washington,  DC  20006.  A 
telecommunications  device  for  deaf 
persons  (TDD)  is  available  at  (202)  408- 
2579. 

SUPPLEMENTARY  INFORMATION:  The  Bank 
Act  (12  U.S.C.  1422(13)(B)),  as  amended 
by  the  Gramm  Leach  Bliley  Act  (GLB 
Act)  (Pub.  L.  lOfr-102,  133  Stat.  1338 
(November  12, 1999))  and  §900.1  of  the 
Finance  Board's  regidations  (12  CFR 
900.1)  require  the  Finance  Board  to 
adjust  annually  the  limit  in  average  total 
assets  (CFI  Asset  Cap)  set  forth  in 
section  2(13)(A)(ii)  of  the  Bank  Act  (12 
U.S.C.  1422(13)(A)(ii))  and  §900.1  of  the 
Finance  Board's  regulations  that  defines 
a  CFI,  based  on  the  annual  percentage 
increase,  if  any,  in  the  CPI-U,  as 
published  by  the  Department  of  Labor 
(DOL). 

Section  7(i)(2)(B)  of  the  Bank  Act  (12 
U.S.C.  1427(i)(2)(B)),  as  amended  by  the 
GLB  Act,  and  §  918.3(a)(1)  of  the 
Finance  Board's  regulations  (12  CFR 
913.3(a)(1)),  require  the  Finance  Board, 
beginning  January  1,  2001,  to  make  a 
similar  annual  adjustment  to  the 
compensation  limits  set  forth  in  section 
7(i)(2)(A)  of  the  Bank  Act  (12  U.S.C. 
1427(i)(2)(A))  and  §  918.3(a)(1)  of  the 
Finance  Board's  regulations,  for 
members  of  the  boards  of  directors  of 
the  Banks  based  on  the  annual 


percentage  increase,  if  any,  in  the  CPI- 
U,  as  published  by  the  DOL. 

Pursuant  to  the  Finance  Board's 
regulations,  for  purposes  of  the  CFI 
Asset  Cap,  the  Finance  Board  is 
required  to  publish  notice  by  Federal 
Register  of  die  CPI-U-adjusted  cap.  For 
purposes  of  the  Banks'  board  of 
directors  annual  compensation 
adjustments,  the  Finance  Board  is 
required  to  publish  notice,  by  Federal 
Register,  distribution  of  a 
memorandimi,  or  otherwise,  of  the  CPI- 
U-adjusted  limits  on  annual 
compensation.  The  annual  adjustment 
of  the  existing  CFI  Asset  Cap  and  annual 
Bank  director  compensation  limits, 
effective  January  1  of  a  particular 
calendar  year,  reflects  the  percentage  by 
which  the  CPI-U  published  for 
November  of  the  preceding  calendar 
year  exceeds  the  CPI-U  published  for 
November  of  the  year  before  the 
preceding  calendar  year  (if  at  all).  For 
example,  the  adjustment  of  the  limits 
effective  January  1,  2001  are  based  on 
the  percentage  increase  in  the  CPI-U 
from  November  1999  to  November  2000. 

The  Finance  Board  has  determined 
that  it  is  appropriate  to  use  data  from 
November  rather  than  waiting  for  the 
December  data  to  become  available  so 
that  the  Banks  can  be  notified  of  the 
revised  asset  limit  and  compensation 
limits  as  close  to  the  effective  date  as 
possible.  Other  Federal  agencies  do  not 
rely  on  December  data,  which  is 
published  in  mid-January,  when 
calculating  annual  inflation  adjustments 
and  as  a  result  are  able  to  announce  the 
adjustments  prior  to  the  effective  date  of 
January  1. 

The  EKDL  encourages  the  use  of  CPI- 
U  data  that  has  not  been  seasonally 
adjusted  in  "escalation  agreements" 
because  seasonal  factors  are  updated 
annually  and  seasonally  adjusted  data 
are  subject  to  revision  for  up  to  five 
years  following  the  original  release; 
unadjusted  data  are  not  routinely 
subject  to  revision,  and  previously 
published  unadjusted  data  are  only 
corrected  when  significant  calculation 
errors  are  discovered.  Accordingly,  the 
Finance  Board  is  using  data  that  had  not 
been  seasonally  adjusted  to  calculate  the 
new  CFI  Asset  Cap  and  annul  Bank 
director  compensation  limits. 

Based  on  the  unadjusted  November 
2000  CPI-U  data,  in  Finance  Board 
Resolution  No.  2000-51  (Dec.  29,  2000), 
the  Finance  Board  adjusted  the  CFI 
Asset  Cap  for  2001  from  $500  million  to 
$517  million,  beginning  January  1,  2001. 

In  the  same  Finance  Board 
Resolution,  and  based  on  the  unadjusted 
November  2000  CPI-U  data,  the  Finance 
Board  adjusted  the  annual 
compensation  for  the  listed  members  of 
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lie  boards  of  directors  of  the  Banks  as 
bllows,  beginning  January  1,  2001:  F05 
a  Chairperson — $25,850;  for  a  Vice- 
Chairperson — $20,680;  for  any  other 
member  of  a  Bank's  board  of  directors — 
$15,510. 

i  Dated:  January  23,  2001. 
James  L.  Bothwell, 
Managing  Director. 

FR  Doc.  01-2640  Filed  1-30-01;  8:45  am] 

SLUNG  COOE  872S-01-P 


E 


DERAL  RESERVE  SYSTEM 


Sunshine  Act  Meeting 


li 


iGENCY  HOLDING  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

TIME  AND  DATE:  11:00  a.m.,  Monday, 
February  5,  2001. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  20th  and  C 
Sti^ets,  N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  from  a 
previously  annoimced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lynn  S.  Fox,  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
icall  202-452-3206  beginning  at 
[approximately  5  p.m.  two  business  days 
ibefore  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an 
electronic  announcement  that  not  only 
lists  applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  January  26,  2001. 
Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  01-2711  Filed  1-26-01:  4:04  pm] 

nUJNG  COOE  6210-01-P 


JEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30  DAY-17-01] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  imder 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  QX)  Reports  Clearance 
Officer  at  (404)  639-7090.  Send  written 
comments  to  CDC,  Desk  Officer,  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Project:  The  Role  of  Positive 
and  Negative  Emotion  in  Promoting 
Hearing  Conservation  Behaviors  Among 
Coal  Miners — New — ^The  mission  of  the 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH),  Centers  for 
Disease  Control  and  Prevention  (CDC)  is 
to  promote  "safety  and  health  at  work 
for  all  people  through  research  and 
prevention."  NIOSH  investigates  and 
identifies  occupational  safety  and  health 
hazards  and  conducts  a  variety  of 
activities,  including  educational 
programs  with  workers,  to  help  prevent 
work-related  illness  and  injury- 
One  of  the  most  widespread,  but  often 
overlooked,  occupational  hazards  is 
noise.  As  a  result,  hearing  loss  is  the 
most  common  occupational  disease  in 
the  United  States  today.  More  than  30 
million  workers  are  exposed  to 
hazardous  noise  levels.  The  risk  of 
hearing  loss  is  particularly  high  in 
certain  occupations.  Research  shows 
that  more  than  90  percent  of  coal  miners 
will  experience  moderate  to  significant 
hearing  loss  by  the  time  they  reach 
retirement.  This  level  of  hearing  loss  has 
a  number  of  negative  implications  for 
both  the  affected  individual  and  others: 
(1)  Impaired  communication  with 
family  members,  friends,  and  coworkers 
can  result  in  social  isolation;  (2) 
unrelenting  tinnitus  (ringing  in  the  ears) 
can  significantly  lower  one's  quality  of 


life;  (3)  a  diminished  ability  to  monitor 
the  work  environment  (including 
warning  signals,  etc.)  increases  the  risk 
of  accidents  and  further  injury  at  the 
workplace;  and,  finally,  (4)  there  are 
economic  costs  that  result  from  workers' 
compensation  and  lower  productivity. 

New  noise  standards  for  the  mining 
environment  have  recentiy  been  issued 
by  the  Department  of  Labor  and  Mdll  go 
into  effect  in  September  2000.  The  new 
rules  require  that  mine  operators  take 
necessary  action  to  protect  miners' 
hearing  when  noise  levels  reach  85  dBA 
or  more  over  an  eight-hour  period  with 
additional  actions  required  at  90  dBA. 
While  the  new  standard  establishes 
■mandatory  behaviors,  such  as  the 
wearing  of  both  ear  plug  and  earmuff- 
type  hearing  protectors  at  noise  levels  of 
105  dBA  or  more  over  an  eight-hour 
period,  there  are  also  voluntary 
behaviors  associated  with  the  new  rules. 
The  wearing  of  hearing  protectors  at 
levels  below  90  dBA  and  getting  hearing 
tests  as  part  of  a  hearing  conservation 
program  are  both  voluntary  on  the  part 
of  the  individual  miner. 

This  study  is  designed  to  ascertain 
factors  that  can  be  used  to  encourage 
adoption  of  voluntary  behaviors  among 
coal  miners.  The  choice  of  this  subset  of 
miners  is  based  upon  research  that 
indicates  they  experience  significanUy 
more  hearing  loss  than  metal  and 
nonmetal  miners.  NIOSH  proposes 
working  with  the  United  Mine  Workers 
of  America  and  experts  in  health 
conmiunication  to  test  the  effectiveness 
of  several  innovative  approaches  to 
communicating  hearing  loss  risk  and 
promoting  self-protective  behaviors. 
Different  messages  will  be  sent  to  four 
different  groups  of  coal  miners,  and 
there  will  be  one  control  group  that 
receives  no  message.  The  researchers 
will  follow  up  with  these  groups  at  two 
different  points  in  time  to  assess  the 
relative  effectiveness  of  the  messages. 

The  central  purpose  of  this  study  is  to 
promote  hearing  conservation  among 
coal  miners  and  encourage  the  adoption 
of  the  voluntary  components  of  the  new 
noise  standard.  However,  NIOSH 
believes  that  the  results  of  this  study 
will  help  in  similar  efforts  with  other 
worker  popidations.  The  total  burden 
for  this  project  is  230  hours. 


Respondents 


Number  of 
respondents 


Number  of 

responses/ 

respoTKJent 

(in  hfs.) 


Average 

burden  per 

response 

(in  hrs.) 


( k>al  miners  in  pretest 
Coal  miners  in  study  .. 


80 
300 


60/60 
15/60 
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Dated:  January  25,  2001. 
Nancy  E.  Cheal. 

Acting  Associate  Director  for  Policy.  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 
(FR  Doc.  01-2651  Filed  1-3O-01;  8:45  am] 

BtLUNG  CODE  4163-1«-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Center*  for  Disease  Control  and 
Prevention  and  Agency  for  Toxic 
Substance  and  Disease  Registry 

American  Indian/Alaska  Native 
Governments  and  Organizations 
Budget  Planning  and  Priorities; 
Meeting 

The  Office  of  the  Director  of  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  and  Agency  for  Toxic 
Substance  and  Disease  Registry 
(ATSDR)  announces  the  following 
meeting: 

Name:  Centers  for  Disease  Control  and 
Prevention  (CDC)  and  Agency  for  Toxic 
Substances  and  Disease  Registry  (ATSDR) 
American  Indian/ Alaska  Native  (AI/AN) 
Governments  and  Organizations  Budget 
Planning  and  Priorities  Meeting. 

Time  and  date:  9  a.m.-5  p.m.,  February  22, 
2001. 

Place:  Roybal  Campus,  Building  2, 
Auditorium  B,  1600  Clifton  Road.  Atlanta 
Georgia  30333. 

Status:  The  meeting  is  open  to  the  public 
and  is  limited  only  by  the  space  available. 
The  meeting  room  accommodates 
approximately  150  people.  For  those  unable 
to  attend  the  meeting,  a  toll-free  audio  bridge 
has  been  arranged  from  9:00am  to  5:00pm. 
The  public  comment  jieriod  is  scheduled 
from  1:30  p.m.-3:00  p.m.  Comments  and 
recommendations  may  be  received  via  audio 
conference  and  fax. 

Purpose:  In  accordance  with  Departmental 
policy  on  consultation  with  (AI/AN) 
Governments  and  Organizations,  CDC/ 
ATSDR  will  host  this  meeting  to  give  AI/AN 
people  an  opportunity  to  present  their  public 
health  program  needs  and  priorities.  The 
timing  of  this  meeting  will  allow  CDC  and 
ATSDR  to  consider  these  needs  and  priorities 
in  developing  the  FY  2002  budget  request. 

Matters  To  Be  Discussed:  The  agenda  will 
include  opening  remarks/introductions, 
testimony  of  AI/AN  leaders,  public 
conunents  period,  break-out  sessions  and 
general  discussion. 

Audio  Bridge  and  Fax  Information:  Audio 
bridge  telephone  number  for  Non-Federal 
participants:  1-800-793-8598  Audio  bridge 
telephone  number  for  Federal  participants: 
404-639-4100.  If  you  are  calling  from  area 
code  404,  770,  or  678,  please  do  not  use  the 
800  number.  PASS  CODE  987654. 

If  you  are  having  a  problem  during  your 
conference,  you  may  press  *0  at  any  time  to 
signal  the  attendant.  If  you  have  questions, 
about  the  technical  operations  of  the 
teleconference  equipment,  please  call  404- 


639-7550.  Fax  telephone  number  for 
comments  and  recommendations:  1-800- 
553-6323. 

Conference  Code:  Host  CODE  499823 
LISTEN  CODE  418007 

Date:  February  22,  2001. 

Audio  bridge  Conference  Time:  8:45  a.m.- 
5  p.m. 

Public  Comment  Period  (Audio  and  Fax): 
1:30  p.m.-3  p.m. 

If  you  have  a  problem  during  your  audio 
conference,  please  call:  Non-Federal 
Participants:  800-793-8598  and  Atlanta  Area 
Participants:  404-639-4100. 

Contact  Person  for  More  Information:  Ms. 
Sam  Gerber,  Office  of  the  Associate  Director 
for  Minority  Health,  CDC  1600  Clifton  Road, 
M/S  D-39,  Atlanta,  GA  30333,  telephone 
404-639-7220,  fax  404-639-7039,  e-mail: 
SGerber^  dc.gov. 

The  Director,  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  January  25,  2001. 
Carolyn ).  Ruaaell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Ptevention. 

[FR  Doc.  01-2626  Filed  1-30-01;  8:45  am] 

BHJJNQ  CODE  4160-19-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Notice 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92—463,  as 
amended  (5  U.S.C.  App.  2),  the  Centers 
for  Disease  Control  and  Prevention 
(CDC)  announces  the  establishment  by 
the  Secretary  of  Health  and  Human 
Services,  January  19,  2001,  of  the 
following  Federal  advisory  committee: 

Designation:  Board  of  Scientific 
Coimselors,  National  Center  for  Health 
Statistics. 

Purpose:  The  Board  of  Scientific 
Counselors,  National  Center  for  Health 
Statistics  (NCHS).  shall  provide  advice 
and  make  recommendations  to  the 
Secretary;  the  Director,  Centers  for 
Disease  Control  and  Prevention  (CDC); 
and  the  Director,  National  Center  for 
Health  Statistics  (NCHS).  regarding  the 
scientific  and  technical  program  goals 
and  objectives,  strategies,  and  priorities 
of  NCHS.  The  Board  shall  provide 
advice  and  guidance  on  statistical  and 
epidemiological  research  and  activities 
that  focus  on  issues  such  as: 
determinants  of  health;  extent  and 
nature  of  illness  and  disability, 


including  life  expectancy;  incidence  of 
various  acute  and  chronic  illnesses/ 
impairments  and  accidental  injuries; 
prevalence  of  chronic  diseases  and  . 
impairments;  infant  and  maternal 
morbidity  and  mortality;  nutrition 
status;  environmental,  social,  and  other 
hazards  a^ecting  health  status;  health 
resources  associated  with  physician  and 
dental  visits,  hospitalizations,  nursing, 
are  extended  facilities,  home  health 
agencies,  and  other  health  institutions; 
utilization  of  health  care  in  a  broad 
array  of  settings;  trends  in  prices/costs 
and  sources  of  payments;  Federal,  State, 
and  local  government  expenditures  for 
health  care  services;  the  relationship 
between  demographic  and 
socioeconomic  characteristics  and 
health  characteristics;  family  formation, 
growth,  and  dissolution;  new  or 
improved  methods  for  obtaining  current 
data  on  the  aforementioned  factors;  data 
security  and  confidentiality  and 
comparability  of  data;  and  standardized 
means  to  collect  information  and 
statistics.  Additionally,  the  Board  shall 
make  recommendations  about 
opportunities  for  NCHS  programs  to 
examine  and  employ  new  approaches  to 
monitoring  and  evaluating  key  public 
health,  health  policy,  and  welfare  policy 
changes,  with  particular  attention  to 
means  to  automate  the  collection  of 
data,  apply  new  data  processing  and 
analytic  tools,  and  store  and 
disseminate  data  in  a  more  timely  and 
accessible  manner. 

Further,  the  Board  may  provide 
second-level  scientific  and 
programmatic  review  for  applications 
for  grants-in-aid  for  research/ 
demonstration  and  training  activities 
that  focus  on  the  above  matters. 
Members  will  be  responsible  for 
surveying  the  state-of-the-art  of  their 
respective  disciplines,  reporting,  as 
appropriate,  to  the  full  committee  and 
recommending  convening  of  workshops 
or  symposia  to  educate  or  update  all 
committee  members. 

Authority  for  this  committee  will 
expire  on  January  19,  2003,  unless  the 
Secretary  of  Health  and  Human 
Services,  with  the  concurrence  of  the 
Committee  Management  Secretariat, 
General  Services  Administration, 
formally  determines  that  continuance  is 
in  the  public  interest. 

The  Director,  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 
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Dated:  January  25,  2001. 
Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention. 

(ra  Doc.  01-2623  Filed  1-30-01;  8:45  am] 

BLLMQ  C006  41S3-1S-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  01018] 


Health  Promotion  and 
Prevention  Inltlativee  Related  to 
Chronic  Dlssass  Pravantlon  and  Health 
Promotion  World  Health  Organization 
(WHO);  NoUce  of  Availability  of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  funds  for  fiscal  year  (FY) 
2001  for  a  cooperative  agreement  for 
Health  Promotion  and  Disease 
Prevention  Initiatives  Related  to 
Chronic  Disease  Prevention  and  Health 
Promotion,  World  Health  Organization 
(WHO)  in  the  areas  of  research, 
dissemination  of  research  findings, 
expertise  and  best  practice  information, 
and  health  promotion  information 
related  to  noncommunicable  disease, 
chronic  diseases;  mental  health 
problems;  and  leading  causes  of  death, 
disease  and  disability  that  can  be 
significanUy  reduced  through  efiiective 
community  and  school  health  programs. 
WHO  will  function  as  a  coordinating 
agency  for  a  comprehensive  re^^arch 
and  dissemination  effort  related  to 
international  and  country  specific 
public  health  policy,  surveillance 
system  and  prevention  program 
development  in  the  public  health  areas 
listed  above  for  participating  countries. 

This  program  addresses  the  "Healthy 
People  2010,"  priority  areas  of  a 
national  activi^  to  reduce  morbidity 
and  mortality  and  to  improve  the 
quality  of  lifie.  This  announcement 
fixnises  on  the  priority  areas  of  HIV 
Infection,  Tobacco,  Cancer  Prevention, 
Physical  Activity  and  Fitness,  and 
Educational  and  Community-Based 
prqzrams. 

Tne  purpose  of  this  program 
announcement  is  to  promote  research, 
health  promotion,  and  dissemination  of 
expertise  and  information  related  to 
noncommunicable  disease,  chronic 
diseases;  mental  health  problems;  and 
Imiding  causes  of  death,  disease  and 
disability  that  can  be  significantly 
reduced  through  effective  community 
and  school  heidth  programs. 


B.  Eligible  Applicant 

Assistance  will  be  provided  only  to 
the  World  Health  Organization  (WHO). 
No  other  applications  are  solicited. 

WHO  is  tne  only  international/ 
intergovernmental  agency  qualified  to 
conduct  and  coordinate  research  and 
programmatic  activities  under  this 
program  announcement  because: 

1.  WHO  has  a  unique  position  among 
the  world's  health  agencies  as  the 
technical  agency  for  health  within  the 
United  Nations. 

2.  WHO  has  access  to  all  national 
health  promotion  and  disease 
prevention  programs  and  potential 
research  sites  through  its  six  regional 
offices  located  in  Washington,  DC; 
Copenhagen,  Denmark;  Cairo,  Egypt; 
Congo;  Dielhi,  India;  Harare,  Zimbabwe 
and  Manila,  Philippines. 

3.  WHO  is  uniquely  qualified  to 
conduct  and  coordinate  the  research 
activities,  policy  and  programmatic 
initiatives  that  have  specific  relevance 
to  the  objectives  of  this  program 
announcement  and  which  have  the 
potential  to  advance  knowledge  that 
benefits  the  United  States  (U.S.). 

4.  WHO  collaborates  widi  other 
international  organizations  and  works  to 
accomplish  its  mission  by  coordinating 
research  initiatives,  disseminating 
information  related  to  chronic  disease 
program  needs  and  services, 
recommends  and  advocates  improved 
policies  and  programs,  and  provides 
consultation  and  guidance  at  the 
international,  national,  and  local  level 
f(»  systems  of  coordinated  care  for 
persons  with  chronic  or  disabling 
conditions. 

5.  WHO  also  collaborates  with  other 
international  organizations  and  works  to 
accomplish  its  mission  by  coordinating 
research  initiatives,  disseminating 
information  and  expertise  related  to 
effiective  school  health  programs  that 
significantly  reduce  the  leading  causes 
of  death,  disease  and  disability  among 
youth  (i.e.,  injuries,  nutritional 
deficiencies  that  cause  disease,  tobacco 
use,  HIV/ AIDS  and  helminth 
infections).  It  recommends  and 
advocates  for  improved  school  health 
policies  and  programs,  and  provides 
consultation  and  guidance  at  the 
international,  national,  and  local  level 
for  effective  school  health  programs  to 
prevent  serious  health  problems  among 
youth. 

6.  WHO  offers  special  opportunities 
for  furthering  res^rch  programs 
through  the  use  of  imique  talent 
resources,  populations,  or 
environmental  conditions  in  other 
countries  that  are  not  readily  available 
in  the  U.S.  or  that  provide  augmentation 
of  existing  U.S.  resources. 


C  Availability  of  Funds 

Approximately  $1,459,000  will  be 
available  in  FY  2001  to  fimd  one  award 
in  the  following  projects  of  special 
interest: 

It  is  expected  that  the  award  will 
begin  on  or  about  April  1,  2001,  and 
will  be  made  for  a  12 -month  budget 
period  within  a  project  period  of  up  to 
three  years.  The  funding  estimate  may 
vary  and  is  subject  to  change. 

D.  Where  To  Obtain  Additional 
Information 

Business  management  technical 
assistance  may  be  obtained  from: 
Cjmthia  R.  Collins,  Grants  Management 
Specialist,  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Program 
Announcement  01018  Centers  for 
Disease  Control  and  Prevention  (CDC), 
2920  Brandywine  Rd.,  Room  3000, 
Atlanta,  GA.  30341-5539,  Telephone: 
770-488-2757,  Internet  address: 
coc90cdc.gov. 

For  Pro-am  technical  assistance  may 
be  obtained  from: 

Project  1 :  School  Health  Education 
and  HIV  Prevention  may  be  obtained 
from  Kenneth  Rose.  M.P.A.,  Program 
Analyst,  Project  Officer,  Division  of 
Adolescent  and  School  Health,  National 
Center  for  Chronic  Disease  Prevention 
and  Health  Promotion.  Centers  for 
Disease  Control  and  Prevention  (CDC), 
Mail  Stop  K-29, 4770  Bufbrd  Highway, 
NE.,  Atlanta,  GA  30341,  telephone  (770) 
488-3251,  Email:  krose@cdc.gov. 

Project  2:  Global  Tobacco  Control  may 
be  obtained  from  Samira  Asma,  D.D.S.. 
M.P.H.,  Project  Officer,  Office  of 
Smoking  and  Health,  National  Center 
for  Chronic  Disease  Prevention  and 
Health  Promotion,  Centers  for  Disease 
Control  and  Prevention  (CDC),  Mail 
Stop  K-50,  4770  Buford  Highway,  NE., 
Adanta,  GA  30066,  telephone  (770) 
488-5719,  Internet  address: 
sea59cdc.gov. 

Project  3:  Physical  Activity  and 
Health  may  be  obtained  from  Becky 
Lankenau,  M.P.H,  D.P.H,  Project  Officer. 
Division  of  Nutrition  and  Physical 
Activity,  National  Center  for  Chronic 
Disease  Prevention  and  Health 
Promotion,  Centers  for  Disease  Control 
and  Prevention  (CDC),  Mail  Stop  K-46. 
4770  Buford  Highway,  NE.,  AUanto.  GA 
30066,  telephone  (770)  488-5520, 
Internet  address:  bhlOOcdc.gov. 

Project  4:  Adult  and  Community 
Health  may  be  obtained  from  James  B. 
Holt,  M.P.A.,  Deputy  Director,  Division 
of  Adult  and  Community  Health, 
National  Center  for  Chronic  Disease 
Prevention  and  Health  Promotion, 
Centers  for  Disease  Control  and 
Prevention  (CDC),  Mail  Stop  K45. 4770 
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Buford  Highway.  NE.,  Atlanta,  GA 
30066,  telephone  (770)  48&-5269, 
Internet  address:  jgh4@cdc.gov. 

Dated:  January  25.  2001. 
John  L.  Williams. 

Director,  Procurement  and  Grants  Office, 

Centers  for  Disease  Control  and  Prevention 

ICDC). 

[FR  Doc.  01-2624  Filed  1-30-01;  8:45  am] 

BILLINO  CODE  4169-1S-P 


DEPARTMEMT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  01 025] 

Public  Health  Conference  Support 
Cooperative  Agreement  Program  for 
Human  Immunodeficiency  Virus  (HIV) 
Prevention;  Notice  of  Availability  of 
Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2001 
funds  for  a  cooperative  agreement 
program  for  Public  Health  Conference 
Support  for  Human  Immunodeficiency 
Virus  (HIV)  Prevention.  This  program 
addresses  the  "Healthy  People  2010" 
focus  area  of  HIV. 

Topics  concerned  with  issues  and 
areas  other  than  HTV  prevention  should 
be  directed  to  other  public  health 
agencies,  or  in  accordance  with  the 
current  Federal  Register  notice  (see 
Federal  Register  Notice  01002  [65  FR 
43765).  published  on  July  14,  2000). 

The  purpose  of  conference  support 
funding  is  to  provide  partial  support  for 
specific  nonfederal  conferences  in  the 
areas  of  health  promotion  and  disease 
prevention  information/ education 
programs.  Because  conference  support 
by  CDC  creates  the  appearance  of  CDC 
cosponsorship,  there  will  be  active 
participation  by  CDC  in  the 
development  and  approval  of  those 
portions  of  the  agenda  supported  by 
CDC  funds.  CDC  ftmds  will  not  be 
expended  for  nonapproved  portions  of 
meetings.  In  addition,  CDC  will  reserve 
the  right  to  approve  or  reject  the  content 
of  the  full  agenda,  press  events, 
promotional  materials  (including  press 
releases),  speaker  selection,  and  site 
selection. 

Contingency  awards  will  be  made 
allowing  usage  of  only  10  percent  of  the 
total  amofuit  to  be  awarded  until  a  final 
full  agenda  is  approved  by  CDC.  This 
will  provide  funds  to  support  costs 
associated  with  preparaGon  of  the 
agenda.  The  remainder  of  funds  will  be 


released  only  upon  approval  of  the  final 
full  agenda.  CDC  reserves  the  right  to 
terminate  cosponsorship  if  it  does  not 
concur  with  the  final  agenda. 

B.  Eligible  Applicants 

Applications  may  be  submitted  by 
public  and  private  nonprofit 
organizations  and  by  governments  and 
their  agencies:  that  is,  universities, 
colleges,  research  institutions,  hospitals, 
other  public  and  private  nonprofit 
organizations,  local  governments  or 
their  bona  fide  agents,  and  federally 
recognized  Indian  tribal  governments, 
Indian  tribes,  or  Indian  tribal 
organizations.  State  and  local  health 
departments  may  apply  for  funding  only 
under  Category  2  (See  E.  Application 
Content).  Conferences  planned  for  July 
1,  2001,  through  Jime  30,  2003,  are 
eligible.  Foreign  organizations  are  not 
eligible  to  apply. 

Note:  Public  Law  104-65  states  that  an 
organization,  described  in  section  501(c)(4)of 
the  Internal  Revenue  Code  of  1986,  that 
engages  in  lobbying  activities  is  not  eligible 
to  receive  Federal  funds  constituting  an 
award,  grant,  cooperative  agreement, 
contract,  loan  or  any  other  form. 

C.  Availability  of  Funds 

Approximately  $200,000  is  available 
in  FY  2001  and  in  FY  2002  to  fund 
approximately  10  to  15  awards  each 
fiscal  year.  Awards  may  range  from 
$10,000  to  $25,000.  Organizations  will 
be  funded  in  rank  order  vdthin  each  of 
the  three  categories.  It  is  expected  that 
the  awards  will  begin  on  or  before  30 
days  prior  to  conference  dates  falling 
within  each  funding  cycle,  and  will  be 
funded  for  a  12-month  budget  and 
project  period.  Funding  estimates  may 
vary  and  are  subject  to  change.  Funding 
estimates  for  each  fiscal  year  may 
change  based  on  congressional 
appropriation  and  the  availability  of 
funds. 

Contingency  awards  will  be  made 
allowing  usage  of  only  10  percent  of  the 
total  amoimt  to  be  awarded  tmtil  a  final 
full  agenda  is  approved  by  CDC.  This 
will  provide  funds  to  support  costs 
associated  with  preparation  of  the 
agenda.  The  remainder  of  funds  will  be 
released  only  upon  CDC  approval  of  the 
final  fuU  agenda.  CDC  reserves  the  right 
to  terminate  cosponsorship  at  any  time. 

Use  of  Funds 

a.  CDC  funds  may  be  used  for  direct 
cost  expenditures:  salaries,  speaker  fees 
(for  services  rendered),  rental  of 
conference  related  equipment, 
registration  fees,  and  transportation 
costs  (not  to  exceed  economy  class 
fares)  for  nonfederal  individuals. 


b.  CDC  funds  may  not  be  used  to 
purchase  equipment,  pay  honoraria  (for 
conferring  distinction)  or  organizational 
dues,  support  entertainment,  personal 
expenses,  travel  costs  or  payment  of  a 
Federal  employee,  or  per  diem  and 
expenses,  other  than  mileage,  for  local 
participants. 

c.  CDC  funds  may  not  be  used  to 
reimburse  indirect  costs. 

d.  CDC  funds  may  not  be  used  to 
purchase  novelty  items  (e.g.,  bags,  T- 
shirts,  hats,  pens)  distributed  at 
meetings. 

e.  CDC  will  not  fund  100  percent  of 
the  proposed  conference.  Part  of  the  cost 
of  the  proposed  conference  must  be 
supported  with  nonfederal  funds. 

f.  CDC  will  not  fund  a  conference  after 
it  has  taken  place. 

g.  CDC  funds  may  be  used  for  only 
those  parts  of  the  conference 
specifically  supported  by  CDC  as 
documented  on  the  notice  of  award. 

Funding  Preferences 

Preference  for  funding  may  be  given 
to: 

a.  conferences  sponsored  by 
organizations  that  serve  people  of  color 
[e.g.,  African-American  and  Hispanic 
women),  or  highly  affected  populations 
or  geographic  areas; 

b.  applications  consistent  with  the 
CDC  national  goal  of  assisting  in 
building  and  maintaining  State,  local, 
and  community  infrastructure  and 
technical  capacity  to  carry  out  necessary 
HIV  and  STD  prevention  programs;  and 

c.  health  departments  collaborating 
with  other  State  agencies,  community- 
based  organizations,  or  colleges  and 
universities; 

No  preference  will  be  given  to 
organizations  that  have  received 
funding  in  past  years. 

D.  Program  Requirements 

Development  of  HIV  prevention 
conferences  may  require  substantial 
CDC  collaboration  and  involvement 
Because  conference  support  by  CDC 
creates  the  appearance  of  CDC  co- 
sponsorship,  diere  v\rill  be  active 
participation  by  CDC  in  the 
development  and  approval  of  the 
conference  agenda.  In  addition,  CDC 
will  reserve  the  right  to  approve  or 
reject  the  content  of  the  fuU  agenda, 
press  events,  promotional  materials 
(including  press  releases),  speaker 
selection,  and  site  selection. 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
listed  imder  1,  Recipient  Activities,  and 
CDC  will  be  responsible  for  the 
activities  listed  under  2,  CDC  Activities. 
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1.  Recipient  Activities 

a.  Manage  all  activities  related  to 
conference  content  (e.g.,  objectives, 
topics,  participants,  session  design, 
workshops,  special  exhibits,  speakers, 
fiees,  agenda  composition,  printing). 
Many  of  these  items  may  be  developed 
in  concert  with  CDC  personnel  assigned 
to  support  the  conference. 

b.  Provide  draft  copies  of  the  agenda 
and  proposed  related  activities  to  the 
CDC  Project  Officer  for  review  and 
comment.  Submit  a  copy  of  the  final 
agenda  and  proposed  related  activities 
to  the  CDC  Grants  Management  Office 
for  acceptance/ approval. 

c.  Determine  and  manage  all 
promotional  activities  (e.g.,  title,  logo, 
announcements,  mailers,  press).  CDC 
must  review  and  approve  the  use  of  any 
materials  with  reference  to  CDC 
involvement  or  support. 

d.  Manage  all  registration  processes 
with  participants,  invites,  and 
registrants  (e.g.,  travel,  reservations, 
correspondence,  conference  materials 
and  hand-outs,  badges,  registration 
procedures). 

e.  Plan,  negotiate,  and  manage 
conference  site  arrangements,  including 
all  audio- visual  needs. 

f.  Develop  and  conduct  education  and 
training  programs  on  HTV  prevention. 

g.  If  the  proposed  conference  is  or 
includes  a  satellite  broadcast: 

(1)  Provide  individual,  on-camera 
rehearsals  for  all  presenters; 

(2)  Provide  at  least  one  full  dress 
rehearsal  involving  the  moderator,  all 
presenters,  equipment,  visuals,  and 
practice  telephone  calls  at  least  one  day 
before  the  actual  broadcast  and  as  close 
to  the  actual  broadcast  time  as  possible; 

(3)  Provide  full  scripting  and 
Teleprompter  use  for  the  moderator  and 
all  presenters;  and 

(4)  Select  a  professional  moderator, 
h.  Collaborate  with  CDC  staff  in 

reporting  and  disseminating  results, 
recommendations,  relevant  HTV 
prevention,  education  ai)d  training 
information  to  appropriate  Federal, 
State,  and  local  agencies,  health-care 
providers,  HIV/ AIDS  prevention  and 
service  organizations,  and  the  general 
public. 

2.  CDC  Activities 

a.  Provide  technical  assistance 
through  telephone  calls, 
correspondence,  and  site  visits  in  the 
areas  of  program  agenda  development, 
implementation,  and  priority  setting 
related  to  the  cooperative  agreement. 

b.  Provide  scientific  collaboration  for 
appropriate  aspects  of  the  program, 
including  selection  of  speakers, 
pertinent  scientific  information  on  risk 


factors  for  HIV  infection,  preventive 
measures,  and  program  strategies  for  the 
prevention  of  HIV  infection. 

c.  Review  draft  agendas;  the  Grants 
Management  Officer  will  issue  approval 
or  disapproval  of  the  final  agenda  and 
proposed  related  activities  prior  to 
release  of  restricted  funds. 

d.  Assist  in  the  reporting  and 
dissemination  of  research  results  and 
relevant  HfV  prevention  education  and 
training  information  to  appropriate 
Federal.  State,  and  local  agencies, 
health-care  providers,  the  scientific 
community,  and  HIV/ AIDS  prevention 
and  service  organizations,  and  the 
general  public. 

E.  Application  Content 

Organizations  should  submit  separate 
applications  in  any  of  the  three 
following  categories: 

Category  1— -iSharing  Lessons  Learned 
From  HIV  Prevention  Program, 
Behavioral  Interventions,  or  Service 
Delivery  and  Networking  With  Other 
Organizations  and  Agencies:  Regional, 
national,  or  international  conferences 
for  individuals  or  organizations 
responsible  for  implementing  HIV 
prevention  programs  or  providing 
relevant  services.  The  focus  will  be  on 
information  exchange,  including  lessons 
learned  from  program  or  service 
delivery,  and  sharing  information  about 
successful  or  unsuccessful  program 
experiences.  Conferences  may  also 
provide  opportimity  for  staff  of  different 
organizations  and  agencies,  involved  in 
HIV  prevention  programs  and  services, 
to  meet  and  develop  joint  plans  or 
activities  or  other  collaborations  and 
working  relationships. 

Category  2 — ^Technical  Support  for 
HIV  Prevention  Program  Services  for  a 
Defined  Population  or  Geographic  Area: 
Local,  statevdde,  or  regional  conferences 
supported  by  local  or  State  health 
departments,  providing  information  or 
training  on  HIV  prevention 
interventions  believed  or  proven  to  be 
effective  for  a  defined  population  within 
a  specific  locality  including  a  State,  or 
multi-state  area.  The  focus  will  be  on 
technology  transfer,  guidelines  for 
program  implementation,  lessons 
learned  from  program  or  service 
delivery  experience,  successful  program 
delivery  models,  and  development  of 
professional  skills.  State  and  local 
health  departments  may  apply  only 
under  Category  2;  and 

Category  3 — Technology  Transfer 
Training:  Regional,  national,  or 
international  conferences  for  researchers 
to  impart  information  or  guidelines  on 
how  to  implement  theoretically  based  or 
empirically  demonstrated  behavioral 
science  research. 


The  main  goal  is  to  train  health  and 
other  professionals  in  new,  iimovative, 
and  enhanced  behavioral  interventions. 
Universities  and  colleges  may  apply 
imder  Category  3. 

Topics  of  Special  Interest 

Prevention  of  HIV  infection  related  to: 

a.  Populations  in  special  settings  (e.g., 
correctional  institutions,  shelters  for 
runaway  youth); 

b.  Under  served  geographic  areas, 
especially  rural  populations; 

c.  People  of  color  (especially  African- 
American  and  Hispanic  women  of 
color); 

d.  Support  of  comprehensive  primary 
and  secondary  prevention  programs  for 
persons  living  with  HIV; 

Letter  Of  Intent  (LOI) 

Interested  applicants  must  submit 
Letters  of  Intent  (LOIs)  to  CDC.  They 
will  be  used  to  select  potential 
applicants.  Upon  review  of  the  LOIs. 
CDC  will  extend  written  invitations  to 
prospective  applicants  to  submit 
applications.  CDC  will  accept 
applications  by  invitation  only. 
Availability  of  funds  may  limit  the 
number  of  applicants,  regardless  of 
merit,  that  receive  an  invitation  to 
submit  an  application.  CDC  will  notify 
prospective  applicants  within  30  days 
following  receipt  of  the  LOI. 

Applicants  must  submit  an  original 
and  two  copies  of  a  two-page 
typewritten  LOI  that  briefly  describes: 

a.  The  application  category  (1.  2.  or  3). 

b.  The  title  of  the  proposed 
conference. 

c.  The  location  of  the  proposed 
conference. 

d.  Proposed  conference  dates. 

e.  The  piupose  of  the  proposed 
conference. 

f.  The  intended  audience  of  the 
proposed  conference  (number  and 
description). 

g.  Target  population(s)  (e.g.,  youth, 
women,  men  who  have  sex  with  men 
[MSMj.  injecting  drug  users  (IDU)  and 
persons  living  with  HIV). 

h.  The  estimated  total  cost  of  the 
proposed  conference. 

i.  The  percentage  of  the  total  cost 
(which  must  be  less  than  100  percent) 
being  requested  from  CDC. 

j.  The  relationship  of  the  conference 
to  CDC  TOPICS  of  special  interest 
above. 

Also  include  the  name  of  the 
organization,  primary  contact  person's 
name,  mailing  address,  telephone 
nimiber.  and  if  available,  fax  number 
and  e-mail  address.  Current  recipients 
of  CDC  HIV  funding  must  provide  the 
award  number  and  title  of  the  funded 
programs.  No  attachments,  booklets,  or 
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other  documents  accompanying  the  LOI 
will  be  considered.  The  two-page 
limitation  (inclusive  of  letterhead  and 
signatures),  must  be  observed  or  the 
letter  of  intent  will  be  returned  without 
review. 

CDC  will  review  the  LOIs  based  on 
the  following  criteria: 

a.  Docimiented  need  for  the  proposed 
conference; 

b.  Potential  contribution  to  the 
prevention  of  HIV/ AIDS; 

c.  National  HTV  prevention  priorities 
based  on  emerging  trends  in  the 
epidemic: 

(1)  Prevention  of  HIV  transmission 
through  behavior  change. 

(2)  Providing  comprehensive 
prevention  services  to  persons  living 
with  HIV. 

(3)  Building  capacity  and  enhancing 
HIV  prevention  programs  for 
populations  at  higher  risk  for  infection 
(e.g.,  MSM,  IDU,  and  their  sex  and 
needle-sharing  partners),  especially  in 
communities  of  color. 

d.  The  proposed  conference's 
relationship  to  the  CDC  determined 
topics  of  special  interest; 

e.  Timing  of  the  conference  that  will 
allow  for  CDC  input;  and 

f.  Availability  of  funds. 

Completing  Applications 

Use  the  information  in  sections  D. 
Program  Reqiiirements,  G.  Evaluation 
Criteria,  and  H.  Othm  Requirements  to 
develop  your  application  content.  (Do 
not  use  the  instructions  in  PHS  5161 
package  to  complete  your  narrative.) 
Your  application  will  be  evaluated  on 
the  criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan. 

The  narrative  should  be  no  more  than 
12  double-spaced  pages,  printed  on  one 
side,  with  one-inch  margins,  and  12- 
point  font.  Please  write  your  narrative  in 
English  only  and  do  not  use  jargon  and 
abbreviations.  Pages  must  be  clearly 
nimibered,  and  a  complete  index  to  the 
application  and  its  appendices  must  be 
included.  The  original  and  two  required 
copies  of  the  application  must  be 
submitted  Unstapled  and  Unbound. 
Materials  which  should  be  part  of  the 
basic  plan  should  not  be  in  the 
appendices. 

hiclude  the  following  information: 

a.  A  project  summary  cover  sheet  that 
includes: 

(1)  Application  category  (1,  2,  or  3). 

(2)  Name  of  organization. 

(3)  Name  of  conference. 

(4)  Location  of  conference. 

(5)  Date(s)  of  conference. 

(6)  Target  population(s)  (e.g.,  youth, 
women,4»ISM,  IDU). 

(7)  Intended  audience  and  niunber. 


(8)  Dollar  amount  requested. 

(9)  Total  conference  budget. 

b.  Biographical  sketches  and  job 
descriptions  of  the  individuals 
responsible  for  planning  and 
coordinating  the  conference. 

c.  A  Budget  Narrative  separately 
identifying  and  justifying  line  items  to 
which  the  requested  Federal  funds 
would  be  applied. 

d.  A  draft  agenda  for  the  proposed 
conference. 

e.  Award  number  and  title  of  funded 
programs  for  ciurent  recipients  of  CDC 
HIV  funding.  Applicants  must  not  have 
submitted  the  same  proposal  for  review 
for  funding  to  other  parts  of  CDC. 

F.  Submission  and  Deadlines 

If  your  conference  dates  fall  between 
July  1  and  December  31,  2001,  you  can 
apply  under  Cycle  I. 

If  your  conference  dates  fall  between 
January  1  and  Jime  30,  2002,  you  can 
apply  under  Cycle  0. 

is  your  conference  dates  fall  between 
July  1  and  December  31,  2002,  you' can 
apply  under  Cycle  m. 

If  your  conference  dates  fall  between 
January  1  and  Jime  30,  2003,  you  can 
"  apply  under  Cycle  IV. 

Letter  of  Intent  Due  Dates: 

Cycle  I:  February  16,  2001:  For 
conferences  July  1-December  31,  2001. 

Cycle  II:  July  13,  2001:  For 
conferences  January  1-June  30,  2002. 

Cycle  ID:  January  18,  2002:  For 
conferences  July  1-December  31,  2002. 

Cycle  rV:  July  19,  2002:  For 
conferences  January  1-June  30,  2003. 

On  or  before  the  above  dates.  Submit 
the  original  and  two  signed  copies  of  the 
LOI  to:  Edna  Green,  Grants  Management 
Specialist,  Grants  Management  Branch, 
Procurmnent  and  Grants  OfBce, 
Announcement  01025,  Centers  for 
Disease  Control  and  Prevention,  2920 
Brandywine  Road,  M/S  K-75,  Room 
3000,  Atlanta,  GA  30341-4146. 

If  your  LOI  does  not  arrive  in  time  for 
submission  to  the  review  group,  it  will 
not  be  considered  in  the  current 
competition  unless  you  can  provide 
proof  that  you  mailed  it  on  or  before  the 
deadline  (e.g.,  receipt  from  U.S.  Postal 
Service  or  a  commercial  carrier;  private 
metered  postmarks  are  not  acceptable). 

Application 

Submit  the  original  and  two  copies  of 
PHS  5161  (OMB  Number  0937-0189). 
Forms  are  available  at  the  following 
Internet  address:  http://forms.psc.gov/ 
forms/phs/ps5161-l.pdf  or  in  the 
application  kit 

Note:  Please  use  the  criteria  listed  in 
section  C  of  this  announcement  as  the  format 
for  the  narrative  of  your  application. 


Application  Due  Dates  and  Earliest 
Possible  Award  Dates 

Cycle  I:  March  30,  2001— June  1,  2001 
Cycle  11:  September  14,  2001— 

November  2,  2001 
Cycle  ni:  March  15,  2002— May  15,  2002 
Cycle  ni:  September  13,  2002— 

November  1,  2002 

On  or  before  the  above  dates,  submit 
the  application  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

(a)  Received  on  or  before  the  deadline 
date;  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain 

a  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service.  Private  metered  postmarks  shall 
not  be  acceptable  as  proof  of  timely 
mailing.) 

Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  (a)  or 
(b)  above  are  considered  late 
applications,  will  not  be  considered, 
and  will  be  returned  to  the  applicant. 

G.  Evaluation  Criteria 

Letter  of  Intent 

LOIs  will  be  reviewed  by  CDC  and  an 
invitation  to  submit  a  full  application 
will  be  made  based  on  the  following 
criteria: 

1.  Dociunented  need  for  the  proposed 
conference; 

2.  Potential  contribution  to  the 
prevention  of  HIV/ AIDS; 

3.  National  HIV  prevention  priorities 
based  on  emerging  trends  in  the 
epidemic: 

a.  Prevention  of  HTV  transmission 
through  behavior  change. 

b.  Providing  comprehensive 
prevention  services  to  persons  living 
with  HIV. 

c.  Building  capacify  and  enhancing 
HIV  prevention  programs  for 
populations  at  higher  risk  for  infection 
[e.g.,  MSM,  IDU,  and  their  sex  and 
needle-sharing  partners),  especially  in 
communities  of  color. 

4.  The  proposed  conference's 
relationship  to  the  CDC  determined 
topics  of  special  interest; 

5.  Timing  of  the  conference  that  will 
allow  for  CDC  input;  and 

6.  Availability  of  funds. 

Application  Narrative 

Each  application  will  be  evaluated 
individuaUy  against  the  following 
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fcriteria  (TOTALING  100  POINTS)  by  an 

independent  review  group  appointed  by 

CDC.  Use  these  headings  in  preparing 

your  application. 

;    1.  Category-Specific  Criterion  (20 

|>oints): 

a.  If  Applying  Under  Category  1 — 
Sharing  Lessons  Learned  From  HTV 
prevention  Program,  Behavioral 
Interventions,  or  Service  Delivery  and 
Networking  With  Other  Organizations 
and  Agencies:  Extent  to  which  the 
applicant  provides  evidence  that 
participants  and  presenters  will  have 
the  opportunity  to  interact  during  the 
Conference,  share  information  on 
Successful  and  unsuccessful  program 
Experiences,  and  develop  collaborative 
Working  relationships. 

b.  If  Applying  Under  Category  2 — 
iTechnical  Support  for  HTV  Prevention 
Program  Services  for  a  Defined 
population  or  Geographic  Area:  Extent 
to  which  the  applicant  specifically 
relates  the  content  of  the  conference  to 
HTV  prevention  communify  planning 
priorities  for  a  defined  population,  or 
Within  a  specific  geographic  area,  and 
the  extent  to  which  the  Applicant 
fustifies  the  need  for  the  proposed 
conference. 

'    c.  If  Appljring  Under  Category  3 — 
Technology  Transfer  Training:  Extent  to 
which  the  applicant  demonstrates  the 
scientific  soimdness  of  the  technology 
to  be  transferred,  as  evidenced  by  its 
inclusion  in  HIV  prevention  research 
publications,  peer  reviewed  journals,  or 
scientific  consensus  panel  review,  and 
the  extent  of  the  need  for  applying  the 
new  technology  or  knowledge  by  HIV 
prevention  programs. 

The  following  criteria  apply  to  all 
ipplications: 

2.  Proposed  Program  and  Technical 
Approach  (30  points): 

a.  The  extent  to  which  the  proposed 
conference  description  demonstrates  a 
Relationship  to  HIV  prevention  and 
education,  responds  to  a  specific  public 
health  need,  influences  public  health 
practices,  and  indicates  collaboration 

Eth  other  agencies  serving  the  intended 
dience,  including  local  health  and 
education  agencies  concerned  with  HTV 
prevention. 

b.  The  applicant's  description  of 
conference  objectives  in  terms  of 
quality,  specificify,  and  the  feasibility  of 
the  conference  based  on  the  operational 
plan,  and  the  extent  to  which  evaluation 
mechanisms  for  the  conference 
adequately  assess  increased  knowledge, 
attitudes,  and  behaviors  of  the  target 
participants. 

I   c.  The  relevance  and  effectiveness  of 
the  proposed  agenda  in  addressing  the 
chosen  HIV  prevention  and  education 
topic(8). 


d.  The  degree  to  which  conference 
activities  proposed  for  CDC  funding 
strictly  adhere  to  the  prevention  of  HIV 
transmission.  For  conferences  dealing 
with  people  living  with  HIV/ AIDS;  the 
degree  to  which  conference  activities 
focus  on  primary  and  secondary 
prevention  goals. 

3.  Applicant  Capability  and 
Experience  (25  points): 

a.  The  adequacy  and  commitment  of 
institutional  resources  to  administer  the 
program  for  the  proposed  conference. 

b.  The  adequacy  of  existing  and 
proposed  facilities  and  resources  for 
conducting  conference  activities. 

c.  The  degree  to  which  the  applicant 
has  established  and  used  critical 
linkages  with  health  and  education 
departments,  and  community  plaiming 
groups  with  the  mandate  for  fflV 
prevention.  Letters  of  support  (limit  of 
five)  from  such  agencies  which  address 
related  capability  and  experience 
should  be  included.  They  must  explain 
how  the  agency  will  work  with  the 
applicant  to  plan  the  proposed 
conference.  Letters  that  do  not  pertain 
directly  to  the  proposed  conference  will 
not  be  considered. 

4.  Qualifications  of  Program 
Personnel  (25  points): 

a.  The  qualifications,  experience,  and 
commitment  of  the  principal  staff 
person,  and  his  or  her  ability  to  devote 
adequate  time  and  effort  to  provide 
effective  leadership. 

b.  The  competence  of  associate  staff 
persons,  discussion  leaders,  and 
speakers  to  accomplish  conference 
objectives. 

c.  The  degree  to  which  the  application 
demonstrates  that  all  key  personnel 
have  education  and  expertise  relative  to 
the  conference  objectives,  are  informed 
about  the  transmission  of  HIV,  and 
imderstand  nationwide  information  and 
education  efforts  currently  underway 
that  may  affect,  and  be  affected  by,  the 
proposed  conference. 

5.  Budget  Justification  and  Adequacy 
of  Facilities  (not  scored):  The  proposed 
budget  will  be  evaluated  on  the  basis  of 
its  reasonableness,  concise  and  clear 
justification,  consistency  with  the 
intended  use  of  cooperative  agreement 
funds,  and  the  extent  to  which  the 
applicant  documents  financial  support 
from  other  sources. 

H.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  the  original  plus 
two  copies  of  the  final  financial  status 
report  (reporting  actual  expenses)  and 
performance  report,  no  more  than  90 
days  after  the  end  of  the  budget/project 
period.  The  performance  report  should 
include: 


1.  The  cooperative  agreement  number; 

2.  Title  of  the  conference; 

3.  Name  of  the  principal  investigator, 
program  director  or  coordinator; 

4.  Name  of  the  organization  that 
conducted  the  conference; 

5.  A  copy  of  the  agenda; 

6.  A  list  of  Individuals  who 
participated  in  the  formally  planned 
sessions  of  the  meeting; 

7.  A  sununarization  of  the  meeting 
results,  including  a  discussion  of  its 
achievement  of  the  stated  conference 
objectives;  and 

8.  The  Program  Review  Panel's  report 
that  all  written  materials  have  been 
reviewed  as  required. 

With  the  prior  approval  of  CDC, 
copies  of  proceedings  or  publications 
resulting  from  the  conference  may  be 
substituted  for  the  final  performance 
report,  provided  they  contain  the 
information  requested  in  items  1 
through  8  above. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
annoimcement. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  I  in  the 
application  kit. 
AR-5HIV  Program  Review  Panel 

Requirements 
AR-8    Public  Health  System  Reporting 

Requirements 
AR-9    Paperwork  Reduction  Act 

Requirements 
AR-10    Smoke-Free  Workplace 

Requirements 
AR-11     Healthy  People  2010 
AR-12    Lobbying  Restrictions 
AR-1    Proof  of  Non-Profit  Status 
AR-20    Conference  Support 

See  Attachment  II  for  Background 
Statement 

I.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under  the 
Public  Health  Service  Act,  Section 
301(a),  42  U.S.C.  241(a).  as  amended 
and  Section  317(a),  42  U.S.C.  247b(a),  as 
amended.  The  Catalog  of  Federal 
Domestic  Assistance  niunber  is  93.941. 

J.  Where  To  Obtun  Additional 
Information 

This  and  other  CDC  aimoimcements 
can  be  foimd  on  the  CDC  home  page 
Internet  address — http://www.cdc.gov. 
Click  on  "Funding"  then  "Grants  and 
Cooperative  Agreements." 

To  receive  additional  written 
information  and  to  request  an 
application  kit,  call  1-888-GRANTS4 
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(1-88A-472-6874).  You  will  be  asked  to 
leave  your  name  and  address,  and  will 
be  instructed  to  identify  the 
Announcement  nimiber  of  interest 
(Announcement  01025). 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  docimients, 
business  management  technical 
assistance  may  be  obtained  from:  Edna 
Green,  Grants  Management  Specialist, 
Grants  Management  Branch, 
Procurement  and  Grants  Office, 
Aimoimcement  01025,  Centers  for 
Disease  Control  and  Prevention,  2920 
Brandywine  Road,  Room  3000,  Atlanta, 
GA  30341-4146,  Telephone  (404)  488- 
2743,  E-mail  address  ecg4@cdc.gov. 

For  program  technical  assistance, 
contact:  Sheila  Isoke,  Supervisory 
Public  Health  Advisor,  Training  and 
Technical  Support  Systems  Branch, 
Division  of  HIV/ AIDS  Prevention- 
Intervention  Research  and  Support, 
National  Center  for  HIV,  STD  and  TB 
Prevention,  1600  Qifton  Road,  NE.,  M/ 
S  E40,  Atlanta,  GA  30333,  Telephone: 
(404)  639-0962,  E-mail  address: 
shcl@cdc.gov. 

Dated:  January  19,  2001. 
Sandra  R.  Manning, 

Acting  Director,  Procurement  and  Grants 
Office.  Centers  for  Disease  Control  and 
Prevention  (CDC). 
(FR  Doc.  01-2268  Filed  1-30-01;  8:45  am] 

MLUNG  CODE  4KI-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Cantars  for  Dls«as«  Control  and 
Pravantion  (CDC) 

Advlaory  Commltlaa  for  ln)ury 
Pravantion  and  Control,  Cantara  for 
DIaaaaa  Control  and  Pravantion: 
Notica  of  Chartar  ftonawal 

This  gives  notice  under  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463)  of  October  6, 1972,  that  the  charter 
for  the  Advisory  Committee  for  Injury 
Prevention  and  Control  of  the  Centers 
for  Disease  Control  and  Prevention, 
Department  of  Health  and  Human 
Services,  has  been  renewed  for  a  2-year 
f)eriod,  through  October  31,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas.Blakeney,  1600  Clifton  Road, 
NE,  M/S  K58,  Atianta,  Georgia  30333, 
telephone  770/488-1481. 

The  Director,  Management  Analysis 
and  Services  OfBce,  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 


Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  January  25.  2001. 
Carolyn  ).  Ruasell. 

Director.  Management  Analysis  and  Services 

Office,  Centers  for  Disease  Control  and 

Prevention. 

(FR  Doc.  01-2625  Filed  1-30-01;  8:45  am] 

MLLMQ  CODE  4163-10-V 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Cantara  for  Dli 
Pravantion 


Control  and 


Ttw  National  Canter  for  Environmantal 
Haaltti  (NCEH)  of  ttie  Centers  for 
DIaaaae  Control  and  Prevention  (CDC) 
Announcea  ttie  Following  Meeting 

Name:  Current  Status  of  the  Vessel 
Sanitation  Program  (VSP)  and  Experience  to 
Date  with  Program  Operations — Public 
meeting  between  CDC  and  the  cruise  ship 
industiy,  private  sanitation  consultants,  and 
other  interested  parties. 

Time  and  Date:  9  a.m.-4  p.m.,  March  13, 
2001. 

Place:  Auditorium,  Port  Everglades 
Administration  Building,  1850  EUer  Drive, 
Fort  Lauderdale,  Florida  33316.  Telephone 
(954)  356-6650;  Fax  (954)  356-6671. 

Status:  Open  to  the  public,  limited  by  the 
space  available.  The  meeting  room 
accommodates  approximately  100  people. 

Purpose:  During  the  past  15  years,  as  part 
of  the  revised  VSP,  CDC  has  conducted  a 
series  of  public  meetings  with  members  of 
the  cruise  ship  industry,  private  sanitation 
consultants,  and  other  interested  parties. 

This  meeting  is  a  continuation  of  that 
series  of  public  meetings  to  discuss  current 
status  of  the  VSP  and  experience  to  date  with 
pro^^m  operations. 

Matters  To  Be  Discussed:  Agenda  items 
will  include  a  VSP  Program  Director  Update; 
2000  Program  Review;  Update  on  the 
implementation  of  the  VSP  Program 
Operations  Manual  2000;  Revision  of  the 
Final  Recommended  Shipbuilding 
Construction  Guidelines  for  Cruise  Vessels 
Destined  to  Call  on  U.S.  Ports;  Update  on 
Disease  Surveillance  and  Outbreak 
Investigations;  and  VSP  Training  Seminars. 

For  a  period  of  15  days  following  the 
meeting,  through  March  28.  2001,  the  official 
record  of  the  meeting  will  remain  open  so 
that  additional  materials  or  comments  may 
be  submitted  to  be  made  part  of  the  record 
of  the  meeting.  Advanced  registration  is 
encouraged.  Please  provide  the  following 
information:  Name,  title,  company  name, 
mailing  address,  telephone  number,  facsimile 
numl>er  and  E-mail  address  to  Dorothy 
Johnson,  facsimile  (770)488-4127  or  E-mail: 
DJJohn8on@cdc.gov. 

Contact  Person  for  More  Information:  Dave 
Forney,  Chief.  VSP,  NCEH,  CDC,  4770  Buford 
Highway,  NE.  M/S  F-16,  Atlanta,  Georgia 
30341-3724.  telephone  (770)488-7333.  E- 
mail:  DFomey@cdc.gov. 

The  Director,  Management  Analysis  and 
Services  office,  has  been  delegated  the 


authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  conunittee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  January  25.  2001. 
Carolyn ).  Russell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Plvvention. 

(FR  Doc.  01-2627  Filed  1-30-01;  8:45  am] 
MLUNO  COOe  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adntlnistratlon 
[Docket  No.  01 D-0037] 

Draft  "Guidance  for  Industry:  Pre- 
Storaga  Leukocyte  Reduction  of  WhoM 
Blood  and  Blood  Components 
Intended  for  Tranafualon;"  Availability 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  document  entitled 
"Guidance  for  Industry:  Pre-Storage 
Leukocyte  Reduction  of  Whole  Blood 
and  Blood  Components  Intended  for 
Transfusion."  The  draft  guidance 
document  provides  recommendations 
on  manufacturing  and  quality  assurance 
applicable  to  pre-storage  leukocyte 
reduction  of  blood  components 
intended  for  transfusion.  This  draft 
guidance  document  describes 
manufactiiring  procedures  and  controls 
that  should  be  in  place  and  would 
supersede  the  FDA  memorandum  issued 
on  May  29, 1996,  entitied 
"Recommendations  and  Licenstue 
Requirements  for  Leukocyte-Reduced 
Blood  Products." 

DATES:  Submit  written  comments  on  the 
draft  guidance  at  any  time,  however, 
comments  should  be  submitted  by  May 
1,  2001,  to  ensure  their  adequate 
consideration  in  preparation  of  the  final 
guidance  document. 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  "Guidance  for  Industry: 
Pre-Storage  Leukocyte  Reduction  of 
Whole  Blood  and  Blood  Components 
Intended  for  Transfusion"  to  the  Office 
of  Commimication,  Training,  and 
Manufacturers  Assistance  (HFM-40), 
Center  for  Biologies  Evaluation  and 
Research  (CBER),  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
suite  200N.  Rockville,  MD  20852-1448. 
Send  one  self-addressed  adhesive  label 
to  assist  the  office  in  processing  your 
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I  Bquests.  The  docimient  may  also  be 
obtained  by  mail  by  calling  the  CBER 
Voice  Information  System  at  1-800- 
835-4709  or  301-827-1800.  or  by  fax  by 
calling  the  FAX  Information  System  at 
1-888-CBER-FAX  or  301-827-3844. 
See  the  SUPPLEMENTARY  INFORMATION 
section  for  electronic  access  to  the  draft 
guidance  document. 

Submit  written  comments  on  the 
document  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Requests 
and  comments  should  be  identified  with 
the  docket  number  found  in  brackets  in 
the  heading  of  this  doctiment 
POR  FURTHER  INFORMATION  CONTACT: 
Nathaniel  L.  Geary,  Center  for  Biologies 
Evaluation  and  Research  (HFM-17), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  suite  200N,  Rockville, 
MD  20852-1448,  301-827-6210. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

I I  FDA  is  aimouncing  the  availability  of 
a  draft  document  entiUed  "Guidance  for 
Industry:  Pre-Storage  Leukoc5rte 
Reduction  of  Whole  Blood  and  Blood 
Components  Intended  for  Transfusion." 
The  draft  guidance  docxmient  provides 
FDA  recommendations  regarding 
leukocyte  reduction  and  provides 
information  to  assist  licensed  facilities 
in  filing  supplements  to  their  biologies 
licenses  to  include  leukocyte  reduced 
products. 

This  draft  guidance  document 
describes  the  manufacturing  procedures 
and  controls  appHcable  to  pre-storage 
leukocyte  reduced  blood  components 
for  transfusion.  Additionally,  the  agency 
would  streamline  the  licensing 
procedure  for  leukocyte  reduced 
products  in  order  to  assist  blood 
establishments  in  making  pre-storage 
leukocyte  reduced  products  more 
widely  available. 

This  draft  guidance  is  being  issued 
consistent  with  FDA's  good  guidance 
practices  regulation  (21  CFR  10.115;  65 
FR  56468,  September  19,  2000).  This 
draft  guidance  document  represents  the 
agency's  current  thinking  on  the 
leukocyte  reduction  of  blood 
components  intended  for  transfusion.  It 
does  not  create  or  confer  any  rights  for 
or  on  any  person  and  does  not  operate 
to  bind  FDA  or  the  public.  An 
alternative  approach  may  be  used  if 
such  approach  satisfies  the  requirement 
of  the  applicable  statute  and  regulations. 
As  with  other  guidance  docxmients, 
FDA  does  not  intend  this  docimient  to 
be  all-inclusive  and  cautions  that  not  all 
information  may  be  applicable  to  all 
situations.  The  document  is  intended  to 


provide  information  and  does  not  set 
forth  requirements. 

n.  Comments 

This  draft  dociunent  is  being 
distributed  for  comment  piuposes  only 
and  is  not  intended  for  implementation 
at  this  time.  Interested  persons  may 
submit  to  the  Dockets  Management 
Branch  (address  above)  written 
comments  regarding  this  draft  guidance 
document.  Written  comments  may  be 
submitted  at  any  time,  however, 
comments  should  be  submitted  by  May 
1,  2001,  to  ensure  adequate 
consideration  in  preparation  of  the  final 
document.  Two  copies  of  any  comments 
are  to  be  submitted,  except  individuals 
may  submit  one  copy.  Comments 
should  be  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document.  A  copy  of  the 
document  and  received  comments  are 
available  for  public  examination  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

m.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  draft  guidance  document 
at  http://www.fda.gov/cder/guidance/ 
index.htm  or  at  http://www.fda.gov/ 
cber/guidelines.htm. 

Dated:  January  22,  2001. 
Ann  M.  Witt, 

Acting  Associate  Commissioner  for  Policy. 
[FR  Doc.  01-2584  Filed  1-30-01;  8:45  am) 
WLUNG  COOE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  01 D-0033] 

Draft  Guidance  for  Industry  on 
Providing  Regulatory  Submissions  in 
Electronic  Format,  Prescription  Drug 
Advertising  and  Promotional  labeling; 
Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing  the 
availability  of  a  draft  guidance  for 
industry  entitled  "Providing  Regulatory 
Submissions  in  Electronic  Format — 
Prescription  Drug  Advertising  and 
Promotional  Labeling."  The  draft 
guidance  discusses  how  to  submit 
promotional  materials  in  electronic 
format  to  the  Center  for  Drug  Evaluation 
and  Research  (CDER)  and  the  Center  for 
Biologies  Evaluation  and  Research 


(CBER).  This  draft  guidance  is  one  of  a 
series  of  guidances  being  developed  by 
the  agency  to  assist  applicants  who  wish 
to  make  regulatory  submissions  in 
electronic  format.  Although  submissions 
in  electronic  format  are  voluntary,  the 
agency  encourages  them  as  a  way  to 
improve  the  efficiency  of  handling  and 
reviewing  docimients  and  data. 
DATES:  Submit  written  comments  on  the 
draft  guidance  by  April  2,  2001.  General 
comments  on  agency  guidance 
documents  are  welcome  at  any  time. 
ADDRESSES:  Copies  of  this  draft 
guidance  are  available  on  the  Internet  at 
http :// www.  fda.gov/cder/guidance/ 
index.htm  or  http://www.fda.gov/cber/ 
guidelines.htm.  Written  requests  for 
copies  of  the  draft  guidance  should  be 
submitted  to  the  Drug  Information 
Branch  (HFD-210).  Center  for  Drug 
Evaluation  and  Research,  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857;  or  the  Office 
of  Commimication,  Training  and 
Manufacturers  Assistance  (HFM-40), 
Center  for  Biologies  Evaluation  and 
Research,  Food  and  Ehnig 
Administration,  1401  Rockville  Pike, 
Rockville,  MD  20852-1448,  Fax:  1-888- 
CBERFAX  or  301-827-3844.  Send  one 
self-addressed  adhesive  label  to  assist 
the  office  in  processing  yoiu*  request. 
Submit  written  eonunents  on  the  draft 
guidance  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Warren  F.  Rumble,  Center  for  Drug 
Evaluation  and  Research  (HFD- 
001),  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville.  MD  20857.  301-827- 
2831,  Riunblew@cder.fda.gov.  or 
Michael  B.  FaunUeroy,  Center  for 
Biologic  Evaluation  and  Research 
(HFM-99),  Food  and  Drug 
Administration,  1401  Rockville 
Pike,  Rockville,  MD  20852,  301- 
827-5101,  esubprep@cber.fda.gov 
SUPPLEMENTARY  INFORMATION: 
Traditionally,  regulations  have  required 
that  submissions,  such  as 
investigational  new  drug  application 
(IND's)  and  new  drug  applications 
(NDA's),  be  submitted  as  paper 
documents.  In  the  Federal  Register  of 
March  20, 1997  (62  FR  13430).  FDA 
published  the  electronic  records  and 
electronic  signatures  regulation,  which 
provided  for  the  voluntary  submission 
of  parts  or  all  of  an  application,  as 
defined  in  the  relevant  regulations,  in 
electronic  format  without  an 
accompanying  paper  copy  (21  CFR  part 
11).  The  agency  also  established  public 
Docket  No.  92S-0251  to  provide  a  list  of 
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the  agency  unit(s)  that  are  prepared  to 
receive  electronic  submissions  and  the 
specific  types  of  records  and 
submissions  that  can  be  accepted  in 
electronic  format  (62  FR  13467,  March 
20,  1997). 

In  the  Federal  Registerof  January  28, 
1999  (64  FR  4433).  CDER  and  CBER 
jointly  published  a  gmdance  entitled 
"Providing  Regulatory  Submissions  in 
Electronic  Format-General 
Considerations."  Since  that  time,  ODER 
and  CBER  have  included  NDA's  and 
BLA's  on  the  docket  as  submission 
types  that  we  are  able  to  accept  in 
electronic  format. 

This  draft  guidance  is  being  issued 
consistent  with  FDA's  good  guidance 
practices  regulation  (21  CFR  10.115;  65 
FR  56468,  September  19,  2001).  This 
draft  guidance  represents  the  agency's 
current  thinking  on  providing 
promotional  materials  in  electronic 
format  to  CDER  and  CBER.  It  does  not 
create  or  confer  any  rights  for  or  on  any 
person  and  does  not  operate  to  bind 
FDA  or  the  public.  An  alternative 
approach  may  be  used  if  such  approach 
satisfies  the  requirements  of  the 
applicable  statutes,  regulations,  or  both. 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  on  the  draft 
guidance.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  and  requests  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  The  draft  guidance  and 
received  comments  are  available  for 
public  examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday.  As  in 
the  past,  applicants  planning  to  make 
submissions  in  electronic  format  should 
consult  pubUc  Docket  No.  92S-0251  to 
determine  which  agency  imits  are 
prepared  to  receive  electronic 


submissions  and  the  specific  types  of 
documents  that  can  be  submitted  in 
electronic  format. 

Dated:  January  24.  2001. 
Ann  M.  Witt, 

Acting  Associate  Commissioner  for  Policy. 
(FR  Doc.  01-2631  Filed  1-30-01;  8:45  am] 

BHJJNG  CODE  416(M)1-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

PeriodicaUy,  the  Health  Resoiuces 
and  Services  Administration  (HRSA) 
publishes  abstracts  of  information 
collection  requests  under  review  by  the 
Office  of  Management  and  Budget,  in 
compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35).  To  request  a  copy  of  the 
clearance  requests  submitted  to  OMB  for 
review,  call  the  HRSA  Reports 
Clearance  Office  on  (301)-443-1129. 

The  following  request  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  luider  the 
Paperwork  Reduction  Act  of  1995: 

Proposed  Project:  The  Health  Education 
Assistance  Loan  (HEAL)  Program: 
Physician's  Certification  of  Borrower's 
Total  and  Permanent  Disability  Form 
(OMB  No.  0915-0204)— Revision 

The  Health  Education  Assistance 
(HEAL)  program  provided  federally- 
insured  loans  to  students  in  schools  of 
allopathic  medicine,  osteopathic 
medicine,  dentistry,  veterinary 
medicine,  optometry,  pediatric 
medicine,  pharmacy,  public  health, 
alUed  health,  or  chiropractic,  and 
graduate  students  in  health 


administration  or  clinical  psychology 
through  September  30, 1998.  Eligible 
lenders,  such  as  banks,  savings  and  loan 
associations,  credit  unions,  pension 
funds,  State  agencies,  HEAL  schools, 
and  insurance  companies,  make  new 
refinanced  HEAL  loans  which  are 
insured  by  the  Federal  Government 
against  loss  due  to  borrower's  death, 
disability,  bankruptcy,  and  default.  The 
basic  purpose  of  the  program  was  to 
assure  the  availability  of  funds  for  loans 
to  eligible  students  who  needed  to 
borrow  money  to  pay  for  their 
educational  loans.  Currendy,  the 
program  refinances  previous  HEAL 
loans,  monitors  the  Federal  liability, 
and  assists  in  default  prevention 
activities.  The  HEAL  borrower,  the 
borrower's  physician,  and  the  holder  of 
the  loan  completes  the  Physician's 
Certification  form  to  certify  that  the 
HEAL  borrower  meets  the  total  and 
permanent  disability  provisions. 

The  Department  uses  this  form  to 
obtain  detailed  information  about 
disability  claims  which  includes  the 
following:  (1)  The  borrower's  consent  to 
release  medical  records  to  the 
Department  of  Health  and  Human 
Services  and  to  the  holder  of  the 
borrower's  HEAL  loans,  (2)  pertinent 
information  supplied  by  the  certifying 
physician,  (3)  die  physician's 
certification  that  the  borrower  is  unable 
to  engage  in  any  substantial  gainful 
activify  because  of  a  medically 
determinable  impairment  that  is 
expected  to  continue  for  a  long  and 
indefinite  period  of  time  or  to  result  in 
death,  and  (4)  information  from  the 
lender  on  the  unpaid  balance.  Failure  to 
submit  the  required  dociunentation  will 
result  in  disapproval  of  a  disability 
claim. 

The  estimate  of  burden  for  the 
Physician's  Certification  form  is  as 
follows: 


Type  of  respondent 

Numt)er  of 
respondents 

_  .   — 

Responses 

per 
respondent 

Total 
responses 

Minutes  per 
responses 

Total  tHjrden 
hours 

BofTower*  

Physician „ 

Loan  Holder  

117 

117 

20 

1 

1 

5.85 

117 

117 
117 

5 
30 
10 

10 
58.5 
19.5 

Total 

254 

351 

88 

'Includes  2  categories  of  borrowers  requesting  disability  waivers:  (1 )  wtiose  loans  have  previously  defaulted  and  (2)  whose  loans  have  not 
defaulted. 


Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
John  Morrall,  Human  Resources  and 
Housing  Branch,  Office  of  Management 


and  Budget,  New  Executive  Office 
Building.  Room  10235,  Washington,  DC 
20503. 


Dated:  January  26,  2001. 
Jane  M  Harrison, 

Director,  Division  of  Policy  Review  and 

Coordination. 

|FR  Doc.  01-2691  Filed  1-30-01;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Statement  of  Organization,  Functions 
and  Delegations  of  Authority 

This  notice  amends  part  R  of  the 
Statement  of  Organization  Functions 
and  Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (DHHS),  Health  Resources  and 
Services  Administration  (HRSA)  as  most 
recendy  amended  at  (60  FR  56605, 
November  6, 1995  as  last  amended  at  65 
FR  70358-9,  dated  November  22,  2000). 

This  notice  is  to  amend  the  functional 
statement  for  the  Office  of  the 
Administrator.  The  Center  for  Quality 
will  operate  from  the  Immediate  Office 
of  the  Administrator.  Although  not  part 
of  the  formal  organizational  structure, 
this  center  provides  a  flexible, 
mechanism  for  HRSA  to  focus  on 
significant  projects  and  crosscutting 
efforts.  This  notice  also  reflects  the 
organizational  changes  in  the  Office  of 
Planning,  Evaluation  and  Legislation 
(RA5);  establishes  the  Office  of 
International  Health  Affairs  (RAD);  and 
changes  the  Center  for  Managed  Care  to 
the  Center  for  Health  Services  Financing 
and  Managed  Care  (RAC). 

Section  RA-00.  Mission 

The  Health  Resources  and  Services 
Administration  (HRSA)  directs  national 
health  programs  which  improve  the 
health  of  the  Nation  by  assuring  quality 
health  care  to  underserved,  vulnerable 
and  special-need  populations  and  by 
promoting  appropriate  health 
professions  workforce  capacity  and 
practice,  particularly  in  primary  care 
and  public  health. 

Section  RA-10  Organization 

The  Office  of  the  Administrator  is 
headed  by  the  Administrator,  Health 
Resources  and  Services  Administration 
(OA)  who  reports  direcdy  to  the 
Secretary.  The  OA  includes  the 
following  components: 

( 1 )  Immediate  Office  of  the 
Administrator  (RA); 

(2)  Office  of  Equal  Opportunity  and 
Qvil  Rights  (RA2}; 

(3)  Office  of  Planning,  Evaluation  and 
Lraislation  (RA5); 

(4)  Office  of  Communications  (RA6); 

(5)  Office  of  Minority  Health  (RA9): 

(6)  Office  for  the  Advancement  of 
Telehealdi  (RAB); 

(7)  Center  for  Health  Services 
Financing  and  Managed  Care  (RAC); 
and 

(8)  Office  of  International  Health 
Affairs  (RAD) 


A.  Amend  the  functional  statement 
for  the  Immediate  Office  of  the 
Administrator. 

Immediate  Office  of  the  Administrator 
(RA) 

Leads  and  directs  programs  and 
activities  of  the  Agency  and  advises  the 
Office  of  the  Secretary  of  Health  and 
Human  Services  on  policy  matters 
concerning  them;  (2)  provides 
consultation  and  assistance  to  senior 
Agency  officials  and  others  on  clinical 
and  health  professional  issues;  (3) 
serves  as  the  Agency's  focal  point  on 
efforts  to  strengthen  the  practice  of 
public  health  as  it  pertains  to  the  HRSA 
mission;  and  (4)  establishes  and 
maintains  communications  with  health 
organizations  in  the  public  and  private 
sectors  to  support  the  mission  of  HRSA. 

B.  In  the  Office  of  Planning, 
Evaluation  and  Legislation  (RA5)  amend 
the  functional  statements  for  the 
Immediate  Office  of  the  Director,  the 
Division  of  Information  and  Analysis 
and  establish  the  Division  of  Data  Policy 
as  follows: 

Immediate  Office  of  the  Director  (RA5) 

Serves  as  the  Administrator's  primary 
staff  unit  for  coordinating  the  agency's 
strategic,  evaluation  and  research 
planning  processes;  (2)  oversees 
communication  and  maintains  Uaison 
between  the  Administrator,  other 
OPDIVs,  higher  levels  of  the  Department 
and  other  Departments  on  all  matters 
involving  analysis  of  program  policy 
imdertaken  in  the  Agency;  (3)  prepares 
policy  analysis  papers  and  other 
planning  documents  as  required  in  the 
Administration's  strategic  planning 
process;  (4)  analyzes  budgetary  data 
with  regard  to  planning  guidelines;  (5) 
collaborates  with  Office  of  Management 
and  Program  Support  in  the 
development  of  budgets,  performance 
plans,  and  performance  reports  required 
under  the  Government  Performance  and 
Residts  Act  (GPRA);  and  (6)  coordinates 
activity  related  to  the  prevention  agenda 
and  Healthy  People  2010  activities;  and 
analyzes  and  coordinates  the 
information  needs  of  the  agency. 

Division  of  Information  and  Analysis 
(RA52) 

Serves  as  the  Administrator's  primary 
staff  unit  and  principal  source  of  advice 
on  program  information  and  analysis; 
(2)  oversees  commiuiications  between 
the  Administrator  and  higher  levels  of 
the  Department  on  all  matters  that 
involve  analysis  of  program  policy;  (3) 
maintains  liaison  with  other  Federal 
and  non-federal  health  agencies  on 
matters  within  its  area  of  responsibility; 
(4)  in  conjimction  with  the  Director  of 


Planning  and  Evaluation,  provides 
technical  assistance  to  support  the 
statistical,  economic,  cost  benefit,  and 
other  scientific  analyses  of  policy 
questions  imdertaken  in  the  Agency;  (5) 
supports  development  of  long-range 
objectives  and  strategies;  (6)  assesses 
and  analyzes  trends  and  makes  forecasts 
about  health  services  systems  for  use  in 
the  program  management  and  decision 
making  process;  (7)  utilizes  ongoing 
information  systems  to  analyze  data 
about  the  Agency's  programs;  (8) 
performs  analyses  of  the  impact  of 
Agency  programs  on  specific  groups 
within  the  population,  including 
minorities,  and  develops  appropriate 
solutions  to  problems  of  ilhiess  and 
disease;  and  (9)  coordinates  the 
Administration's  public  use  reports 
clearance  function. 

Division  of  Data  Policy  (RA54) 

Serves  as  the  Administrator's  primary 
staff  unit  for  coordinating  the  HRSA 
program-related  information  needs  of 
the  agency;  (2)  identifies  for  the 
Administrator  data  required  for  use  in 
the  management  and  direction  of 
Agency  programs;  (3)  coordinates 
ongoing  information  systems  which 
make  available  data  for  analysis  of  the 
Agency's  programs;  (4)  in  conjunction 
with  the  Office  of  Information 
Technology  and  agency  programs, 
coordinates  the  data  content  of  new 
information  management  systems  and 
the  agency  data  warehouse;  (5)  develops 
and  coordinates  a  program-specific 
information  strategy  for  the  agency;  (6) 
develops  an  agency  approach  to 
optimizing  geographic  information 
systems  (CIS)  technology  for  internal 
use;  (7)  coordinates  cross-cutting  data 
activities  such  as  the  HRSA  State 
Profiles;  and  (8)  maintains  liaison  with 
other  Federal  and  non-Federal  health 
agencies  on  matters  within  its  areas  of 
responsibility. 

C.  Establisn  the  Office  of  International 
Health  Affiurs  in  the  Office  of  the 
Administrator  to  read  as  follows: 

The  Office  of  Internationa}  Health 
Affairs  (RAD) 

The  Office  of  International  Health 
Affiairs  serves  as  the  focal  point  within 
the  Health  Resources  and  Services 
Administration  (HRSA)  for  leadership, 
coordination,  and  advancement  of 
international  health  activities  relating  to 
health  care  services  for  vulnerable  and 
at-risk  populations  and  for  training 
programs  for  health  professionals.  The 
Office  carries  out  the  following 
functions  in  coordination  with  the 
Department  and  State  Department  and 
to  the  extent  authorized  by  laws  within 
the  authority  of  HRSA.  Specifically: 
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Provides  leadership  within  HRSA  for 
the  coordination  of  and  support  for 
international  health  in  coordinating 
policy  development  with  other 
Departmental  agencies;  (2)  provides 
technical  and  other  support  to  HRSA 
components  as  they  interface  with 
Departmental  international  health 
activities:  (3)  develops  working 
relationships  with  private  sector 
providers  and  HRSA  grantees  to  assure 
mutual  areas  of  cooperation, 
maximization  of  expertise  and 
coordination  as  it  relates  to 
international  health  (4)  advises  the 
HRSA  Administrator  on  strategies  to 
maximize  the  participation  of  the 
Agency  and  its  Biireaus  in  international 
health  programs  and  activities;  (5) 
works  with  foundations,  private 
agencies  and  other  Federal,  State,  and 
local  agencies  for  the  effective 
development  of  policies  and  resources 
relating  to  health  care  for  vulnerable 
populations  world-wide;  and  (6) 
coordinates  international  travel  and 
visitor  programs  within  the  jurisdiction 
of  HRSA. 

D.  Change  the  name  of  the  Center  for 
Managed  Care  to  the  Center  for  Health 
Services  Financing  and  Memaged  Care. 
The  functions  for  this  organization  have 
not  changed. 

Delegations  of  Authority 

All  delegations  and  redelegations  of 
authority  which  were  in  effect 
inunediately  prior  to  the  effective  date 
hereof,  have  been  continued  in  effect  in 
them  or  their  successors  pending  further 
redelegation. 

Dated:  January  17,  2001. 

This  reorganization  is  effective  upon  date 
of  signature. 

Clauile  Earl  Fox, 

Administrator. 

IFR  Doc.  01-2585  Filed  1-30-01;  8:45  am] 

MLLMG  CODE  4160-15-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

H«altli  Rasourcas  and  Sarvicaa 
Adminiatratlon 

Statamant  of  Organization,  Functiona, 
and  Dalagationa  of  Auttiorfty 

This  notice  amends  Part  R  of  the 
Statement  of  Organization,  Functions 
and  Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (DHHS),  Health  Resources  and 
Services  Administration  (60  FR  56605 
as  amended  November  6, 1995,  as  last 
amended  at  65  FR  70358-9,  dated 
November  22,  2000). 


This  notice  reflects  the  functional 
changes  in  the  Division  of 
Interdisciplinary  and  Community  Based 
Programs  (RPE),  and  the  Division  of 
Public  Health  and  Allied  Health  (RPB), 
Bureau  of  Health  Professions  (RP). 

Make  the  following  changes: 

1.  Delete  the  functional  statement  for 
the  Division  of  Interdisciplinary  and 
Community  Based  Programs  in  its 
entirety  and  replace  with  the  following: 

Division  of  Interdisciplinary  and 
Community  Based  Programs  (RPE) 

Serves  as  the  principal  focal  point  for 
specialized  DHHS  interagency  projects, 
HRSA  initiatives  and  Bureau  of  Health 
Professions  interdivisional  activities. 
Specifically:  (1)  Promotes,  designs, 
supports  and  administers  activities 
relating  to  the  planning  and 
development  of  nationally  integrated 
health  professions  education  programs; 
(2)  administers  special  projects  of  the 
Office  of  the  Secretary,  such  as  the 
primary  Care  Policy  Fellowship 
Program  and  the  Secretary's  Award 
Program  for  Innovations  in  Health^ 
Promotion  and  Disease  Prevention;  (3) 
promotes,  plans  and  develops 
collaborative,  interdisciplinary  activities 
in  the  speciality  areas  of  behavioral/ 
mental  health,  rural  health,  geriatrics 
and  the  associated  health  professions, 
including  veterinary  medicine, 
optometry,  and  pharmacy;  allied  health 
professions,  including  physical  therapy, 
occupational  therapy,  medical 
technology,  dental  hygiene,  respiratory 
therapy,  radiography,  radiation  therapy, 
emergency  medical  technicians,  and  a 
long  list  of  similar  professionals; 
chiropractic  health  care;  social  workers, 
especially  in  medical  settings;  clinical 
psychology;  mental  health  workers;  and 
other  new  and  developing  health 
disciplines;  (4)  promotes  quality 
improvement  in  health  professions 
education  through  collaboration  and 
partnerships  widi  national  and 
international  institutes  and  centers  for 
quality  improvement;  (5)  promotes  and 
supports  academic-community 
partnerships  whose  goal  is  the 
development  of  interdisciplinary, 
community-based  programs  designed  to 
improve  access  to  health  care  through 
improving  the  quality  of  health 
professions  education  and  training;  (6) 
collaborates  with  relevant  offices  of  the 
Bureau,  HRSA  and  the  Department;  and 
(7)  maintains  liaison  with  related 
professional  groups,  foimdations,  and 
other  private  and  government 
organizations  as  needed. 

2.  Abolish  the  Division  of  Public 
Health  and  Alhed  Health.  These 
functions  are  being  redistributed  within 
the  bureau. 


Delegations  of  Authority 

All  delegations  and  redelegations  of 
authority  which  were  in  effect 
immediately  prior  to  the  effective  date 
hereof  have  been  continued  in  effect  in 
them  or  their  successors  pending  further 
redelegations. 

This  reorganization  is  effective  upon 
date  of  signature. 

Dated:  January  7,  2001. 
Gande  Earl  Fox, 

Administrator. 

[FR  Doc.  01-2587  Filed  1-30-01;  8:45  am] 

BtLLING  CODE  4iaO-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Raaourcaa  and  Sarvicaa 
Adminiatration 

Statamant  of  Organization,  Functiona, 
and  Dalagationa  of  Authority 

This  notice  amends  Part  R  of  the 
Statement  of  Organization,  Functions 
and  Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (DHHS),  Health  Resources  and 
Services  Administration  (60  FR  56605 
as  amended  November  6, 1995,  as  last 
amended  at  65  FR  70358-9,  dated 
November  22,  2000). 

This  notice  reflects  the  functional 
changes  in  the  Division  of  Vaccine 
Injury  Compensation  (RP9),  Bureau  of 
Health  Professions  (RP). 

Delete  the  functional  statement  for  the 
Division  of  Vaccine  Injury 
Compensation  in  its  entirety  and  replace 
with  the  following: 

The  Division  of  Vaccine  Injury 
Compensation  (RP9)  (DVIC),  on  behalf 
of  the  Secretary  of  Health  and  Human 
Services  (HHS),  administers  all  statutory 
authorities  related  to  the  operation  of 
the  National  Vaccine  Injury 
Compensation  Program  (VICP)  by  the  (1) 
evaluation  of  petitions  for  compensation 
filed  under  the  VICP  through  medical 
review  and  assessment  of 
compensability  for  all  complete  claims; 
(2)  processing  of  awards  for 
compensation  made  under  the  VICP;  (3) 
promulgation  of  regulations  to  revise  the 
Vaccine  Injury  Table;  (4)  provision  of 
professional  and  administrative  support 
to  the  Advisory  Commission  on 
Childhood  Vaccines  (ACCV);  (5) 
development  and  maintenance  of  all 
automated  information  systems 
necessary  for  program  implementation; 
(6)  provision  and  dissemination  of 
program  information;  (7)  promotion  of 
safer  childhood  vaccines;  and  (8) 
maintains  a  working  relaticmship  with 
other  Federal  and  private  sector  partners 
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in  the  administration  and  operation  of 
the  VICP. 

Delegations  of  Authority 

All  delegations  and  redelegations  of 
authority  which  were  in  effect 
immediately  prior  to  the  effective  date 
hereof  have  been  continued  in  effect  in 
them  or  their  successors  pending  further 
redelegations. 

This  reorganization  is  effective  upon 
date  of  signature. 

Dated:  January  17,  2001. 
Claude  Earl  Fox, 
Administrator. 

(FR  Doc.  01-2586  Filed  1-30-01;  8:45  am] 
BUJNG  COOE  4160-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatitutaa  of  HaaKh 

Offica  of  ttM  Director,  National 
Inatitutaa  of  Health;  Notica  of  Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Advisory  Committee  on  Research  on 
Minority  Health. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Committee:  Advisory  Committee 
on  Research  on  Minority  Health. 

Date:  February  9,  2001. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  Agenda  items  include:  1)  Minority 
Health  Initiatives  FY  2000,  2}  Presentations 
by  ORMH  Staff,  3)  Director's  Report  and  4) 
Report  of  the  Committee  Chair. 

Place:  National  Institutes  of  Health, 
Natcher  Building,  Room  Cl  and  C2, 
Bethesda,  MD  20892. 

Contact  Person:  Jean  L.  Flagg-Newton, 
PhD,  Special  Assistant  to  the  Associate 
Director,  Office  of  Research  on  Minority 
Health,  National  Institutes  of  Health, 
Building  1,  Room  256,  9000  Rockville  Pike. 
Bethesda,  MD  20892,  (301)  402-2518. 

This  meeting  is  being  published  less  than 
15  days  prior  to  the  meeting  due  to 
scheduling  conflicts. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.14,  Intramural  Research 
Training  Award;  93.187,  Undergraduate 
Scholarship  I*rogram  for  Individuals  from 
Disadvantaged  Backgrounds;  93.22,  Clinical 
Research  Loan  Repayment  Program  for 
Individuals  from  Disadvantaged 
Backgrounds;  93.232,  Loan  Repayment 
Program  for  Research  Generally;  93.39, 
Academic  Research  Enhancement  Award; 


93.936,  NIH  Acquired  Immunodeficiency 
Syndrome  Research  Loan  Repayment 
Program,  National  Institutes  of  Health,  HHS) 

Dated:  January  24.  2001. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-2664  Filed  1-30-01;  8:45  am) 
BIUJNG  COOE  414(MI1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  inatitutaa  of  Health 

National  Cancer  inatltuta;  Notica  of 
Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
President's  Cancer  Panel. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  acconimodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Committee:  President's  Cancer 
Panel. 

Date:  March  8-9,  2001. 

Time:  March  8,  2001,  9:00  AM  to  5:00  PM. 

Agenda:  Improving  Cancer  Care  for  All: 
Real  People — Real  Problems. 

Place:  Hyatt  Regency  Hotel,  330  Tijeras, 
NW.,  Albuquerque,  NM  87102. 

Time:  March  8,  2001,  7:30  PM  to  9:00  PM. 

Agenda:  Town  Hall  Meeting. 

Place:  Hyatt  Regency  Hotel,  330  Tijeras, 
NW..  Albuquerque,  NM  87102. 

Time:  March  9,  2001,  9:00  AM  to  4:00  PM. 

Agenda:  Improving  Cancer  Care  for  All: 
Real  People — Real  Problems. 

Place:  Hyatt  Regency  Hotel,  330  Tijeras, 
NW.,  Albuquerque,  NM  87102. 

Contact  Person:  Maureen  O.  Wilson,  PhD, 
Executive  Secretary,  National  Cancer 
Institute,  National  Institutes  of  Health,  31 
Center  Drive,  Building  31,  Room  4A48, 
Bethesda.  MD  20892.  301/496-1148. 
(Catalogue  of  Federal  Dcfmestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  January  24,  2001. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-2661  Filed  1-30-01;  8:45  am] 
BILUNO  COOE  414(M>1-«I 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatitutaa  of  Health 

National  Cancer  Inatitute;  Notice  of 
Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Advisory  Committee  to  the  Director, 
National  Cancer  Institute. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
'attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Committee:  Advisory  Committee 
to  the  Director,  National  Cancer  Institute. 

Date:  February  12,  2001. 

Time:  1  p.m.  to  2:30  p.m. 

Agenda:  The  purpose  of  this  meeting  will 
be  to  discuss  the  Pancreatic  Cancer  Progress 
Group  Report. 

Place:  National  Cancer  Institute,  National 
Institutes  of  Health,  9000  Rockville  Pike, 
Building  31,  Room  11A03,  Bethesda,  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Susan  J.  Waldrop, 
Executive  Secretary,  National  Institutes  of 
Health,  National  Cancer  Institute,  Office  of 
Science  Policy,  Bethesda,  MD  20892,  301/ 
496-1458. 

This  meeting  is  being  published  less  than 
15  days  prior  to  the  meeting  due  to 
scheduling  conflicts. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392.  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  January  19,  2001. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  01-2667  Filed  1-30-01;  8:45  am] 

BILLING  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  inatitutaa  of  Health 

National  Center  for  Reaaarch 
Resources;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 
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The  meeting  will  be  closed  to  the 
public  in  accordance  with  the  ' 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant . 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Center  for 
Research  Resources  Special  Emphasis  Panel, 
Comparative  Medicine. 

Date:  February  7,  2001. 

Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Office  of  Review,  National  Center  for 
Research  Resources,. 6705  Rockledge  Drive, 
Bethesda.  MD  20892  (Telephone  Conference 
Call). 

Cktntact  Person:  Camille  M.  King.  PhD, 
Scientific  Review  Administrator,  Office  of 
Review,  National  Center  for  Research 
Resources,  National  Institutes  of  Health,  One 
Rockledge  Center,  MSC  7965,  6705 
Rockledge  Drive,  Suite  6018.  Bethesda.  MD 
20892-7965,  (301)  435-0815, 
ib'ngc@ncrr./ii/i.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Center  for 
Research  Resources  Special  Emphasis  Panel, 
General  Clinical  Research  Center. 

Date;  February  12,  2001. 

rime:  8  p.m.  to  Adjoununent. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Gaitbersburg  Marriott, 
Washingtonian  Center,  9751  Washingtonian 
Blvd.,  Gaitbersburg.  MD  20878. 

Contact  Person:  John  J.  Ryan,  PhD, 
Scientific  Review  Administrator,  Office  of 
Review,  National  Center  for  Research 
Resources,  6705  Rockledge  Drive,  MSC  7965, 
Room  6018,  Bethesda,  MD  20892-7965,  301- 
435-0822. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycles. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306:  93.333,  Clinical  Research,  93.333; 
93.371,  Biomedical  Technology:  93.389, 
Research  Infi^structure,  National  Institutes  of 
Health,  HHS) 

Dated:  January  24,  2001. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  01-2656  Filed  1-30-01:  8:45  am) 

■LLMQ  C006  414<Mn-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Nationai  Institutes  of  Health 

NatkNial  Center  for  Complementary 
and  AKematfve  Medicine;  Notice  of 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  National  Advisory 
Council  for  Complementary  and 
Alternative  Medicine  (NACCAM). 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  shoiUd 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  cUsclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advisory 
Council  for  Complementary  and  Alternative 
Medicine. 

Date:  February  5,  2001. 

Ppen:  8:30  a.m.  to  3:20  p.m. 

Agenda:  The  agenda  includes  the  director's 
Report,  training  on  Women  and  Minorities  in 
Human  Subject  Research,  a  presentation  on 
CAM  on  PUBMED,  status  of  current 
initiatives.  Public  Comments,  and  other 
business  of  the  Council. 

Closed:  3:20  p.m  to  adjournment. 

Agenda:  To  review  and  evaluate  grant 
appUcations  and/or  proposals. 

Place:  NIH  Neuroscience  Office  Building, 
6001  Executive  Blvd..  Rockville,  MD  20892. 

Contact  Person:  Richard  Nahin,  Ph.D., 
Executive  Secretary,  National  Center  for 
Complementary  and  Alternative  Medicine, 
National  Institutes  of  Health.  6707 
Democracy  Blvd.,  Suite  106,  Bethesda,  MD 
20892,  301/496-4792. 

The  pubHc  conunents  session  is  scheduled 
on  from  1:00-1:30  pm.  Each  speaker  will  be 
ftermitted  5  minutes  for  their  presentation. 
Interested  individuals  And  representatives  of 
organizations  are  requested  to  notify  Dr. 
Richard  Nahin,  National  Center  for 
Complementary  and  Alternative  Medicine, 
NIH,  6707  Executive  Boulevard,  Suite  106, 
Bethesda,  Maryland  20892.  301-496-4792, 
Fax:  301-480-3621.  Letters  of  intent  to 
present  comments,  along  with  a  brief 


description  of  the  organization  represented, 
should  be  received  no  later  than  5:00  pm  on 
February  1,  2001.  Only  one  representative  of 
an  organization  may  present  oral  conunents. 
Any  person  attending  the  meeting  who  does 
not  request  an  opportimity  to  speak  in 
advance  of  the  meeting  may  be  considered 
for  oral  presentation,  if  time  permits,  and  at 
the  discretion  of  the  Chairperson.  In 
addition,  written  comments  may  be 
submitted  to  Dr.  Nahin  at  the  address  listed 
above  up  to  ten  calendar  days  (February  15, 
2001)  following  the  meeting. 

Copies  of  the  meeting  agenda  and  the 
roster  of  members  will  be  furnished  upon 
request  by  Dr.  Richard  Nahin.  Executive 
Secretary,  NACCAM,  National  Institutes  of 
Health,  6707  Democracy  Boulevard,  Suite 
106,  Bethesda,  Maryland  20892,  (301)  496- 
4792,  Fax  301-480-3621. 

This  meeting  is  being  published  less  that 
15  days  prior  to  the  meeting  due  to  the 
timing  limitations  imposed  by  the  review  and 
funding  cycle. 

Dated:  January  24,  2001. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy.  NIH. 
[FR  Doc.  01-2662  Filed  1-30-01:  8:45  am) 
BULMG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

Nationai  Human  Genome  Reeearch 
institute;  Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Coimcil  for  Human 
Genome  Research. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  tirade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advisory 
Coimcil  for  Human  Genome  Research. 
Date:  February  1 3 ,  2001 . 
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Ppen.  8:30  AM  to  10:30  AM. 

Agenda:  To  discuss  matters  of  program 
relevance. 

Place:  National  Institutes  of  Health, 
Natcher  Building,  Conference  Rooms  El  & 
E2.  45  Center  Drive,  Bethesda,  MD  20892. 

Closed:  10:30  AM  to  Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Natcher  Building,  Conference  Rooms  El  & 
E2,  45  Center  E)rive.  Bethesda,  MD  20892. 

Contact  Person:  Elke  Jordan,  PhD,  Deputy 
Director,  National  Human  Genome  Research 
Institute,  National  Institutes  of  Health,  PHS, 
DHHS,  31  Center  Drive,  Building  31,  Room 
4B09,  Bethesda,  MD  20892,  301  496-0844. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.172,  Human  Genome 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  January  19.  2001. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  01-2671  Filed  1-30-01:  8:45  am] 

BIUJNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

Nationai  Institute  of  Environmental 
Health  Sciences;  Notice  of  Closed 
Meetings 

Piu-suant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel,  Program  Project  Grants 
(pOls). 

Date:  March  4-6,  2001. 

Time:  7:00  PM  to  12:00  PM. 

[Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Regal  Maxwell  House  Hotel,  2025 
Metro  Center  Blvd.,  Nashville,  TN  37228. 

Contact  Person:  Linda  K.  Bass,  PhD, 
Scientific  Review  Administrator,  NIEHS,  PO 
Box  12233  EC-30,  R^earch  Triangle  Park, 
NC  27709,  (919)  541-1307. 


Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel,  Program  Project  Grants 
(POls). 

Date:  March  4-6,  2001 . 

Time:  7:00  PM  to  12:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Kingsgate  Conference  Center,  151 
Goodman  Drive,  Cincinnati,  OH  45219. 

Contact  Person:  J.  Patrick  Mastin,  PhD, 
Scientific  Review  Administrator.  Scientific 
Review  Branch/DERT,  NIEHS,  PO  Box  12233 
MD  EC-30,  Research  Triangle  Park,  NC 
27709,  (919)  541-1446. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.113,  Biological  Response  to 
Environmental  Health  Hazards;  93.114, 
Applied  Toxicological  Research  and  Testing; 
93.115,  Biometry  and  Risk  Estimation — 
Health  Risks  from  Environmental  Exposures; 
93.142,  NIEHS  Hazardous  Waste  Worker 
Health  and  Safety  Training;  93.143,  NIEHS 
Superfund  Hazardous  Substances — Basic 
Research  and  Education;  93.894,  Resources 
and  Manpower  Development  in  the 
Environmental  Health  Sciences,  National 
Institutes  of  Health,  HHS) 

Dated:  January  24,  2001. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-2654  Filed  1-30-01;  8:45  am] 
BttXING  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Itetional  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  522b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
woidd  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel. 

Date:  February  28-MaTCh  2,  2001. 

Time:  February  28.  2001,  8:00  AM  to 
adjournment  on  March  2,  2001. 

Agenda:  To  review  and  evaluate  grant 
applications. 


Place:  Four  Points  by  Sheraton  Bethesda, 
8400  Wisconsin  Avenue,  Bethesda,  MD 
20814. 

Contact  Person:  Hagit  S.  David,  PhD, 
Scientific  Review  Administrator.  Scientific 
Review  Program,  Division  of  Extramural 
AcUvities,  NIAID,  NIH,  Room  2217,  670O-B 
Rockledge  Drive,  MSC,  7610,  Bethesda,  MD 
20892-7610,  301-496-2550. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  January  24,  2001. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  01-2657  Filed  1-30-01;  8:45  am] 

BILLING  COOe  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which     ' 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel. 

Date:  February  14,  2001. 

Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6700  B  Rocklege  Drive.  Bethesda, 
MD  20892,  (Telephone  Conference  Call). 

Contact  Person:  Nancy  B.  Saunders,  PhD. 
Scientific  Review  Administrator,  Scientific 
Review  Program,  Division  of  Extramural 
Activities.  NIAID,  NIH.  Room  2217.  6700-B 
Rockledge  Drive.  MSC  7610,  Bethesda,  MD 
20892-7610.  (301)  496-2550,  ns 
120v@nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855.  Allergy,  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health.  HHS) 
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Dated:  January  24.  2001. 
LaVerne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-2658  Filed  1-30-01;  8:45  am] 
■LUNQ  COOe  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

NatkMial  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notic^ 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
pubUc  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
woidd  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development  Initial 
Review  Group,  Population  Research 
Subcommittee. 

Date:  March  8-9,  2001. 

Time:  7:30  FM  to  1:30  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Residence  Inn  by  Marriot,  7335 
Wisconsin  Avenue.  Bethesda,  MD  20814. 

Contact  Person:  Jon  M.  Ranhand.  Phd, 
Health  Scientist  Administrator,  Division  of 
Scientific  Review,  National  Institute  of  Child 
Health  and  Human  Development,  6100 
Executive  Blvd.,  Rm.  5E01,  MSC  7510, 
Bethesda.  MD  20892.  (301)  435-6884. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864, 
Population  Research;  93.865,  Research  for 
Mothers  and  Children;  93.929,  Center  for 
Medical  Rehabilitation  Research,  National 
Institutes  of  Health.  HHS) 

Dated:  January  24.  2001. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  01-2659  Filed  1-30-01;  8:45  am] 
muMta  cooe  414o-oi-m 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health     . 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development  Initial 
Review  Group,  Mental  Retardation  Research 
Subcommittee. 

Date:  March  12-14,  2001. 

Time:  8:00  AM  to  5:00  P.M. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Embassy  Suites,  Chevy  Chase 
Pavilion,  4300  Military  Rd.,  Wisconsin  at 
Western  Ave.,  Washington,  DC  20015. 

Contact  Person:  Norman  Chang,  PhD., 
Scientific  Review  Administrator,  National 
Institute  of  Child  Health  and  Human 
Development,  National  Institutes  of  Health, 
PHS,  DHHS,  Bethesda,  MD  20892. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.309,  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864, 
Population  Research;  93.865,  Research  for 
Mothers  and  Children;  93.929.  Center  for 
Medical  Rehabilitation  Research,  National 
Institutes  of  Health,  HHS) 

Dated:  January  24.  2001. 

LaVeme  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  01-2660  Filed  1-30-01;  8:45  am] 

BSJJNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 


The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Dote:  February  20-21.  2001. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications 

Place:  Holiday  Inn  Georgetown.  2101 
Wisconsin  Avenue,  NW.,  Washington.  DC 
20007. 

Contact  Person:  Henry  J.  Haigler,  PhD, 
Scientific  Review  Administrator.  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Rm.  6150.  MSC  9608,- 
Bethesda,  MD  20892-9608,  301/443-7216. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242.  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training; 
National  Institutes  of  Health,  HHS) 

Dated:  January  24,  2001. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  01-2665  Filed  1-30-01;  8:45  am] 
MLUNQ  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
IMeeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  section  552b(c)(4) 
and  552b(c)(6),  Title  5  U.S.C,  as 
amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 
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Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel. 

Date:  February  20.  2001. 

Time:  2:00  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  6700-B  Rockledge  Drive.  Room 
2154.  Bethesda.  MD  20892,  (Telephone 
Conference  Call). 

Contact  Person:  Robert  C.  Goldman,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Program.  Division  of  Extramural 
Activities.  NL\ID,  NIH  Room  2217.  6700-B 
Rockledge  Drive,  MSC  7616,  Bethesda.  MD 
20892-7616,  (301)  496-6424, 
rgl59w@nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855.  Allergy,  Immunology, 
and  Transplantation  Research;  93.856. 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  January  19.  2001. 

LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-2666  Filed  1-30-01;  8:45  am] 

BIUINO  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Institute  of  General  Medical 
Sciences;  Notice  of  Closed  Meeting 

P\irsuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  f  ollouring 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
General  Medical  Sciences  Special  Emphasis 
Panel. 

Date:  February  12-13,  2001. 

Time:  8:00  PM  to  9:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select-Nashville 
Vanderbilt,  2613  West  End  Avenue, 
Nashville,  TN  37203. 

Contact  Person:  Laura  K.  Moen,  PhD, 
Scientific  Review  Administrator,  Office  of 
Scientific  Review,  National  Institute  of 
General  Medical  Sciences,  National  Institutes 
of  Health,  Natcher  Building,  Room  1AS-13H. 


Bethesda,  MD  20892,  301-594-3998, 
moenl@nigms.nih.gov. 

(Catagolue  of  Federal  Domestic  Assistance 
Program  Nos.  93.375,  Minority  Biomedical 
Research  Support;  93.821,  Cell  Biology  and 
Biophysics  Research;  93.859,  Pharmacology, 
Physiology,  and  Biological  Chemistry 
Research;  93.862,  Genetics  and 
Developmental  Biology  Research;  93.88. 
Minority  Access  to  Research  Careers;  93.96, 
Special  Minority  Initiatives,  National 
Institutes  of  Health,  HHS) 

Dated:  January  19,  2001. 

LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-2668  Filed  1-30-01;  8:45  am] 
BtLUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Institute  of  General  Medical 
Sciences;  Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  General  Medical 
Sciences  Council. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  shoidd 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advisory 
General  Medical  Sciences  Council. 

Date:  January  25-26,  2001. 

Closed:  January  25,  2001,  8:30  AM  to  11:00 
AM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Natcher  Building,  45  Center  Drive, 
Conference  Rooms  E1/E2,  Bethesda,  MD 
20892. 

Open:  January  25,  2001.  11:00  AM  to  5:00 
PM. 

Agenda:  For  the  discussion  of  program 
policies  and  issues,  opening  remarks,  report 


of  the  Director,  NIGMS,  and  other  business 
of  the  Council. 

Place:  Natcher  Building,  45  Center  Drive, 
Conference  Rooms  E1/E2,  Bethesda,  MD 
20892. 

Closed:  January  26,  2001,  8:30  AM  to 
adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Natcher  Building,  45  Center  Drive, 
Conference  Rooms  E1/E2,  Bethesda,  MD 
20892. 

Contact  Person:  Norka  Ruiz  Bravo,  PhD. 
Associate  Director  for  Extramural  Activities, 
National  Institute  of  General  Medical 
Sciences,  National  Institutes  of  Health, 
Natcher  Building,  Room  2AN24G,  Bethesda, 
MD  20892.  (301)  594-4488. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.375,  Minority  Biomedical 
Research  Support;  93.821.  Cell  Biology  and 
Biophysics  Research;  93.859,  Pharmacology, 
Physiology,  and  Biological  Chemistry 
Research;  93.862,  Genetics  and  Development 
Biology  Research;  93.88,  Minority  Access  to 
Research  Careers;  93.96,  Special  Minority 
Initiatives,  National  Institutes  of  Health, 
(HHS) 

Dated:  January  19.  2001. 
LaVeme  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  01-2670  Filed  1-30-01;  8:45  am] 

BHJJNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Ptirsuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  8-9,  2001. 

Time:  8:00  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 
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Place:  Holiday  Inn,  8120  Wisconsin 
Avenue.  Bethesda.  MD  20814. 

Contact  Person:  Victoria  S.  Levin.  MSW, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  3172. 
MSC  7848,  Bethesda.  MD  20892,  (301)  435- 
0912,  levinv@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Cardiovascular 
Sciences  Integrated  Review  Group 
Hematology  Subcommittee  1. 

Date:  February  8-9,  2001. 

Time:  8:00  a.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Chevy  Chase  Holiday  Inn,  5520 
Wisconsin  Ave.,  Chevy  Chase,  MD  20815. 

Contact  Person:  Robert  Su,  PhD,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  4134,  MSC  7802, 
Bethesda.  MD  20892,  (301)  435-1195. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  8-9,  2001. 

rime:  8:00  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn — Georgetown,  2101 
Wisconsin  Ave.,  Washington,  DC  20007. 

Contact  Person:  Lee  S.  Mann,  PhD.  JD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  3186, 
MSC  7848,  Bethesda.  MD  20892.  (301)  435- 
0677. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Dote:  February  8-9.  2001. 

Time:  9:00  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Hyatt  Regency  Hotel.  One 
Bethesda  Metro  Center,  Bethesda,  MD  20814. 

Contact  Person:  Richard  Marcus.  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  5168. 
MSC  7844,  Bethesda,  MD  20892,  301-435- 
1245,  richard.marcus@nih.gov 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  8-9.  2001. 

Time:  9:00  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/oce;  The  Governor's  House  Hotel,  1615 
Rhode  Island  Avenue.  NW.,  Washington,  DC 
20036. 


Contact  Person:  Thomas  A.  Tatham,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  3188, 
MSC  7848,  Bethesda.  MD  20892.  (301)  435- 
0692.  tathamt@csr.nih.gov 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  8.  2001. 

Time:  7:00  p.m.  to  10  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Radisson  Barcelo  Hotel,  2121  P  St., 
NW,  Washington,  DC  20037. 

Contact  Person:  Lee  Rosen,  PhD.  Scientific 
Review  Administrator,  Center  for  Scientific 
Review.  National  Institutes  of  Health.  6701 
Rockledge  Drive,  Room  5116,  MSC  7854, 
Bethesda  MD  20892.  (301)  435-1171. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  8-10,  2001. 

rime:  7:00  p.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  10000  Baltimore 
Avenue,  College  Park.  MD  20740. 

Contact  Person:  Eugene  Vigil,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5144, 
MSC  7840.  Bethesda,  MD  20892,  (301)  435- 
1025. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  9.  2001. 

Time:  1  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Chevy  Chase  Holiday  Inn,  5520 
Wisconsin  Ave.,  Chevy  Chase,  MD  20815. 

Contact  Person:  Robert  T.  Su,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  4134, 
MSC  7840.  Bethesda,  MD  20892,  (301)  435- 
1195. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Endocrinology  and 
Reproductive  Sciences  Integrated  Review 
Group  Reproductive  Endocrinology  Study 
Section. 

Date:  February  12-13,  2001. 

Time:  8  am  to  4  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Bethesda.  Wisconsin 
Avenue.  Bethesda,  MD  20814. 

Contact  Person:  Abubakar  A.  Shaikh,  DVM, 
PhD,  Scientific  Review  Administrator,  Center 


for  Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6166, 
MSC  7892,  Bethesda,  MD  20892,  (301)  435- 
1042. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  12-13,  2001. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  One  Washington  Qrcle  Hotel,  One 
Washington  Circle,  NW..  Washington,  DC 
20037. 

Contact  Person:  Jay  Cinque,  MSC, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5186, 
MSC  7846,  Bethesda,  MD  20892,  (301)  435- 
1252. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  tuning 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Molecular,  Cellular 
and  Developmental  Neuroscience  Integrated 
Review  Group  Visual  Sciences  C  Study 
Section. 

Date:  February  12-13,  2001. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Central,  1501  Rhode 
Island  Avenue,  NW.,  Washington,  DC  20005. 

Contact  Person:  Carole  L.  Jelsema,  PhD, 
Chief,  MDCN,  Scientific  Review  Group, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  5210,  MSC  7850,  Bethesda,  MD  20892, 
(301)  435-1248,  jelsemac@csr.nih.gov 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Pathophysiological 
Sciences  Integrated  Review  Group  General 
Medicine  A  Subcommittee  2. 

Date:  February  12-13.  2001. 

Time:  8  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hilton  Garden  Inn,  Washington,  DC 
Franklin  Square,  815  14th  Street,  NW., 
Washington,  DC  20005. ' 

Contact  Person:  Mushtaq  A.  Khan,  DVM, 
PhD,  Scientific  Review  Administrator,  Center 
for  Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  2176, 
MSC  7818,  Bethesda,  MD  20892,  301-435- 
1 778,  khanm@csr.nih.gov 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Endocrinology  and 
Reproductive  Sciences  Integrated  Review 
Group  Endocrinology  Study  Section. 

Date:  February  12-13,  2001. 

Time:  8:30  a.m.  to  4:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Hotel.  1750  Rockville 
Pike,  Rockville,  MD  20853. 
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Contact  Person:  Syed  M.  Amir,  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  6168. 
MSC  7892,  Bethesda,  MD  20892,  (301)  435- 
1043,  amirs@csr.nih.gov 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Jleview  Special  Emphasis  Panel. 

Date:  February  12-13,  2001. 

Time:  9  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
Applications. 

Place:  Embassy  Suites,  Chevy  Chase 
E*avilion,  4300  Military  Rd.,  Wisconsin  at 
Western  Ave.,  Washington,  DC  20015. 

Contact  Person:  Julian  L.  Azorlosa,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3190. 
MSC  7848,  Bethesda,  MD  20892,  (301)  435- 
1507. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitafions  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  13-14,  2001. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
e  pplications. 

Place:  Hyatt  Regency  Hotel,  One  Bethesda 
4tetro  Center,  Bethesda,  MD  20814. 

Contact  Person:  Joanne  T.  Fujii,  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5218, 
Bethesda,  MD  20892,  (301)  435-1178. 
fujiijQdrg.  n  ih  .gov 

Name  of  Committee:  Integrative, 
Functional  and  Cognitive  Neuroscience 
Integrated  Review  Group  Integrative, 
Functional  and  Cognitive  Neuroscience  5. 
j ,  Date:  February  13-14,  2001. 
1 1  Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Governor's  House  Hotel, 
fWashington,  DC  20036. 
I  Contact  Person:  John  Bishop,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5180, 
MSC  7844.  Bethesda,  MD  20892.  (301)  435- 
1250. 

Name  of  Committee:  Immunological 
$ciences  Integrated  Review  Group 
(nmunobiology  Study  Section. 

Date:  February  13-14,  2001. 

Time:  8:30  a.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
ipplications. 

Place:  Holiday  Inn  Mission  Bay/Sea  World 
Area,  3737  Sports  Arena  Blvd.,  San  Diego, 
CA  92110. 

Contact  Person:  Betty  Hayden.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  4206. 
MSC  7812.  Bethesda,  MD  20892,  (301)  435- 
1223. 


Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  13.  2001. 

Time:  9  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Hyatt  Regency  Hotel,  One 
Bethesda  Metro  Center,  Bethesda,  MD  20814. 

Contact  Person:  Richard  Marcus,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5168, 
MSC  7844.  Bethesda,  MD  20892,  (301)  435- 
1245,  richard.marcus@nih.gov. 

Name  of  Committee:  Endocrinology  and 
Reproductive  Sciences  Integrated  Review 
Grtjup  Biochemical  Endocrinology  Study 
Section. 

Date:  February  13-14,  2001. 

Time:  7  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Embassy  Suites  Hotel,  The  Chevy 
Chase  Pavilion,  4300  Military  Road  NW., 
Wisconsin  at  Western  Avenue,  Washington, 
DC  20015. 

Contact  Person:  Debora  L.  Hamemik,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  6152, 
MSC  7892,  Bethesda,  MD  20892,  (301)  435- 
4511,  hamernid@csr.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research,  93.333. 
93.337,  93.393-93.396.  93.837-93.844, 
93.846-93.878.  93.892,  93.893,  National 
Institutes  of  Health.  HHS) 

Dated:  January  24,  2001. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  01-2663  Filed  1-30-01;  8:45  am] 

BILLmC  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

Office  of  the  Director,  Natioruii 
Institutes  of  Healtti;  Notice  of  Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Advisory  Committee  on  Research  on 
Women's  Health. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Committee:  Advisory  Conunittee 
on  Research  on  Women's  Health. 

Date:  March  1-2,  2001. 

Time:  March  1,  2001, 1:00  PM  to  3:00  PM. 

Agenda:  ORWH  Seminar. 


Place:  National  Institutes  of  Health, 
Clinical  Center,  9000  Rockville  Pike, 
Building  10.  Masur  Auditorium,  Bethesda, 
MD  20892. 

Time:  March  2,  2001,  9:00  AM  to  4:00  PM. 

Agenda:  To  provide  advice  on  appropriate 
research  activities  with  respect  to  women's 
health  and  related  studies  to  be  undertaken 
by  the  national  research  institutes;  to  provide 
recommendations  regarding  ORWH 
activities;  and  to  assist  in  monitoring 
compliance  regarding  the  inclusion  of 
women  in  clinical  research. 

Place:  National  Institutes  of  Health, 
Building  31.  Conference  Room  10,  Bethesda. 
MD  20892. 

Contact  Person:  Joyce  Rudick,  Director, 
Programs  &  Management,  Office  of  Research 
on  Women's  Health.  Office  of  the  Director. 
National  Institutes  of  Health,  Building  1, 
Room  201,  Bethesda,  MD  20892.  301/402- 
1770. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.14.  Intramural  Research 
Training  Award;  93.187,  Undergraduate 
Scholarship  Program  for  Individuals  from 
Disadvantaged  Backgrounds;  93.22,  Clinical 
Research  Loan  Repayment  Program  for 
Individuals  from  Disadvantaged 
Backgrounds;  93.232.  Loan  Repayment 
Program  for  Research  Generally:  93.39, 
Academic  Research  Enhancement  Award; 
93.936,  IvIIH  Acquired  Immunodeficiency 
Syndrome  Research  Loan  Repayment 
Program,  National  Institutes  of  Health  HHS) 

Dated:  January  24.  2001. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  01-2655  Filed  1-30-01;  8:45  am) 

BILLMQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  HeaKfi 

Notice  of  Meeting:  Secretary's 
Advisory  Committee  on 
Xenotransplantation 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  first 
meeting  of  the  Secretary's  Advisory 
Committee  on  Xenotransplantation 
(SACX),  Department  of  Health  and 
Hiunan  Services  (DHHS).  The  meeting 
will  be  held  from  8  a.m.  to  5  p.m.  on 
February  20-21,  2001,  at  the  DoubleTree 
Rockville  Hotel,  1750  Rockville  Pike, 
MD  20852.  The  meeting  will  be  open  to 
the  public;  however,  seating  is  limited 
and  pre-registration  is  encoiu^ged  (see 
below).  The  first  SACX  meeting  will  be 
primarily  for  orientation  and 
organizational  purposes.  There  will  also 
be  a  limited  period  of  time  provided  for 
public  comment;  interested  individuals 
should  contact  the  SACX  Executive 
Director  (see  below). 
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Under  authority  of  42  U.S.C.  217a, 
section  222  of  the  Public  Health  Service 
Act,  as  amended,  the  DHHS  established 
the  SACX  to  advise  and  make 
recommendations  to  the  Secretary, 
through  the  Assistant  Secretary  for 
Health,  on  all  aspects  of  the  scientific 
development  and  clinical  application  of 
xenotransplantation.  The  SACX  is 
directed  to  advise  DHHS  on  the  current 
state  of  knowledge  regarding 
xenotransplantation;  identify  and 
discuss  the  medical,  public  health, 
scientific,  ethical,  legal  and/or 
socioeconomic  issues  raised  by 
xenotransplantation  clinical  research; 
advise  DtfflS  on  the  potential  for 
transmission  of  infectious  diseases  as  a 
consequence  of  xenotransplantation; 
recommend,  as  needed,  changes  to  the 
PHS  Guideline  on  Infectious  Disease 
Issues  in  Xenotransplantation;  and 
discuss  additional  issues,  including 
international  policies  and 
developments,  that  are  relevant  to 
xenotransplantation. 

The  SACX  is  composed  of  18  voting, 
non-governmental  experts  in  relevant 
medical,  scientific,  and  professional 
fields  such  as  xenotransplantation, 
epidemiology,  virology,  microbiology, 
infectious  diseases,  molecular  biology, 
veterinary  medicine,  immimology, 
transplantation  surgery,  public  health, 
applicable  law,  bioethics,  social 
sciences,  psychology,  patient  advocacy, 
and  animal  welfare.  Of  the  appointed 
members,  at  least  one  is  a  current 
member  of  the  Food  and  Drug 
Administration  (FDA)  Biologic 
Response  Modifiers  Advisory 
Committee  and  of  the  Centers  for  ■ 
Disease  Control  and  Prevention  (CDC) 
Healthcare  Infection  Control  Practices 
Advisory  Committee.  The  SACX  also 
includes  non-voting,  ex  officio  members 
from  relevant  DHHS  components, 
including  the  Office  of  the  Secretary, 
CDC,  FDA,  Health  Resources  and 
Services  Administration,  and  the 
National  Institutes  of  Health. 

The  draft  meeting  agenda  and  roster 
Mrill  be  available  at  http:// 
www4.od.nih.gov/oba/Sacx.htm  in 
February.  For  pre-registration,  please 
contact  Technical  Resources 
International  (Sharon  Leeney)  at  301- 
564-6400.  Individuals  who  wish  to 
provide  public  comments  or  who  plan 
to  attend  the  meeting  and  need  special 
assistcmce,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  notify  the 
SACX  Executive  Director,  Dr.  Mary 
Groesch,  by  telephone  at  301-496-0785 
or  email  at  groeschm@od.mh.gov.  The 
SACX  office  is  located  at  6750 
Rockledge  Drive,  Suite  750,  MSC  7985, 
Bethesda,  MD  20892-7985. 


Dated:  January  19,  2001. 
LaVerne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  01-2669  Filed  1-30-01;  8:45  am) 
BNJJNG  CODE  4140-01-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
January  20,  2001.  Pursuant  to  §  60.13  of 
36  CFR  Part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  1849  C  St.  NW.,  NC400, 
Washington,  DC  20240.  Written 
comments  shoidd  be  submitted  by 
February  15,  2001. 

Carol  D.  Shull, 

Keeper  of  the  National  Regfster  of  Historic 
Places. 

ALASKA 

Nome  Bbrough-Census  Area 

Council  City  and  Solomon  River  Railroad, 
Mile  31,  Neme-Council  Hwy,  Solomon, 
01000109 

ARKANSAS 

Benton  County 

Sulphur  Springs  Old  School  Complex 
Historic  District,  512  Black  St..  Sulphur 
Springs,  01000113 

Crittend«i  County 

Memphis  and  Arkansas  Bridge,  (Historic 
Bridges  of  Arkansas  MPS) 
US  55,  West  Memphis.  01000139 

Dallas  County 

Nutt— Trussell  Building,  202  N.  Main  St., 
Fordyce,  01000110 

Jefferson  County 

National  Guard  Armory— Pine  Bluff,  623  W. 
2nd  Ave.,  Pine  Bluff,  01000112 

Marion  County 

Estes — Williams  American  Legion  Hut  i61, 
AR  62/412,  Yellville,  01000111 

Pulaslu  County 

Doe  Branch  Post  Office,  32100  Kanis  Rd., 
Femdale,  01000114 

DISTRICT  OF  COLUMBIA 

District  of  Columbia 

Theodore  Roosevelt  Island,  Theodore 
Roosevelt  Island,  Washington,  01000115 


ILLINOIS 
Peoria  County 

Pioneers,  The,  Central  Park,  N.,  Magnolia  St., 
Ebnwood,  01000117 

LOUISIANA 

Acadia  Parish 

Bernard,  Joseph  D.,  House,  1023  The 
Boulevard,  Rayne,  01000119 

Madison  Parish 

Bear  Lake  Club,  Ltd.  Clubhouse,  Parish  Rd. 
39  near  jet.  with  Bear  Lake  and  Roundaway 
Bayou,  Tallulah,  01000118 

MASSACHUSETTS 

Middlesex  County 

Kendal  Green  Historic  District,  North  Ave., 
Church.  Viles  Sts.,  Brook  Rd..  Weston, 
01000121 

Worcester  County 

Castle  Street  Row  (Boundary  Increase), 
(Worcester  MRA)  20-24  Castle  St., 
Worcester,  01000120 

MISSOURI 

Callaway  County 

Richland  Christian  Church,  5301  Callaway 
Cty.  Rd.  220,  Kingdom  City,  01000122 

MONTANA 

Flathead  County 

Harrison  Lake  Patrol  Cabin,  US  2,  Glacier 
National  Park,  01000116 

NEW  YORK 

Kings  County 

New  Utrecht  Reformed  Church  Complex 
(Boundary  Increase),  8523  16th  Ave., 
Brooklyn.  01000126 

NORTH  CAROLINA 

Henderson  County 

Hyman  Heights — Mount  Royal  Historic 
District,  (Hendersonville  MPS)  Roughly 
bounded  by  Ridgecrest  PI.,  Highland  Ave., 
Hyman  Ave.,  Patton  St.,  N.  Main  St.,  and 
Oakland  St.,  Hendersonville,  01000124 

Stillwell,  Erie-,  House,  1300  Pinecrest  Dr., 
Hendersonville,  01000125 

Hertford  County 

Jemigan,  Roberts  H.,  House,  209  S.  Catherine 
Creek  Rd..  Aboskie.  01000123 

OREGON 

Coos  County 

35-CS-130— The  Osprey  Site,  (Native 
American  Archeological  Sites  of  the 
Oregon  Coast  MPS)  Address  Restricted, 
North  Bend,  01000131 

Crook  County 

Newport  Avenue  Bridge,  Conant  Basin  Road 
Bridge.  Post,  01000137 

Curry  County 

35-CU-215— High  Point  Shell  Midden, 
(Native  American  Archeological  Sites  of 
the  Oregon  Coast  MPS)  Address  Restricted, 
Carpenterville,  01000135 
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Douglas  County 

35-DO-130— Tahkenitch  Landing  Site, 
(Native  American  Archeological  Sites  of 
the  Oregon  Coast  MPS)  Address  Restricted, 
Gardiner,  01000132 

Lincoln  County 

35-LNC-76— The  Ahnkuti  Site.  (Native 
American  Archeological  Sites  of  the 
Oregon  Coast  MPS]  Address  Restricted, 
Toledo,  01000133 

Multnomah  County 

Ambruster,  Frederick,  Cottage,  (Eliot 

Neighborhood  MPS)  502  NE  Tillamock. 

Portland,  01000130 
Benson,  Simon,  House,  Jet.  of  SW 

Montgomery  and  SW  Ninth,  Portland, 

01000155 
Laurelhurst  Park,  (City  Beautiful  Movement 

and  Civic  Planning  in  Portland.  Oregon 

MPS)  3554  SE  Ankeny  St.,  Portland, 

01000134 

Tillamook  County 

35-TI-4— Cronin  Point  Site,  (Native 
American  Archeological  Sites  of  the 
Oregon  Coast  MPS)  Address  Restricted, 
Manzanita,  01000128 

35-T1-75— Spruce  Tree  Site,  (Native 
American  Archeological  Sites  of  the 
Oregon  Coast  MPS)  Address  Restricted, 
Manzanita,  01000127 
35-TI-76—  North  Trail  House  Site,  (Native 

American  Archeological  Sites  of  the  Oregon 

Coast  MPS)  Address  Restricted,  Manzanita, 

01000129 

Archeological  Site  35-TI-40,  (Native 
American  Archeological  Sites  of  the 
Oregon  TZoast  MPS)  Address  Restricted, 
Netarts.  01000136 

PENNSYLVANIA 

Carbon  County 

Sununit  Hill  High  School,  124  W.  Hazard  St., 
Summit  Hill,  01000138 

TENNESSEE 

Obion  County 

Central  Elementary  School,  (Union  City, 
Tennessee  MPS)  512  East  College  St., 
Union  City,  01000141 

Mt  Zion  Colored  Methodist  Episcopal 
Church,  (Union  City,  Tennessee  MPS)  105 
N.  Greenwood,  Union  City,  01000140 

VIRGINIA 

Alexandria  Independent  city 

Presbyterian  Meeting  House,  Old,  321  S. 
Fairfax  St.,  Alexandria  (Independent  City), 
01000143 

Bedford  County 

Otterbum,  Big  Island  Rd.,  Bedford,  01000146 

Charlotte  County 

Gravel  Hill,  3990  Fearstown  Rd.,  Charlotte 
Coust  House.  01000150 

Charlottesville  Independent  city 

Abell— Gleason  House,  521  N.  First  St., 
Charlottesville  (Independent  City), ' 
01000151 


Clarke  County 

Smithfield  Farm,  568  Smithfield  Ln., 
Berryville,  01000148 

Culpeper  County 

Croflbum  Farm,  18175  Croflsbum  Farm  Rd., 

Culpepper,  01000153 
Eckington  School,  Jet.  of  VA  658  and  VA  661, 

Culpeper,  01000154 

Fairfax  Independent  city 

Blenheim,  3610  Old  Lee  Hvtry.,  Fairfax 
(Independent  City),  01000152 

Fluvanna  County 

Rivanna  Farm,  Rte.  1„  Breno  Bluff,  01000147 
Frederick  County 

Opequon  Presbyterian  Church,  217  Opequon 
Church  Ln.,  Winchester,  01000145 

Montgomery  County 

Long.  Edgar  A.,  Building,  140  Scatttergood 
Dr.,  Christianburg,  01000149 

Pittsylvania  County 

Craft,  Phillip,  House,  1381  Old  Red  Eye  Rd., 
Chatham.  01000144 

Rockingham  County 

Kyle's  Mill  House,  1764  Cross  Keys  Rd., 

Harrisonburg,  01000142 

A  request  for  REMOVAL  has  been  made  for 
the  following  resource: 

OREGON 

Multnomah  County 

1504  SW  11th  Ave. 
Portland,  83002167 

[FR  Doc.  01-2641  Filed  1-30-01;  8:45  am) 

BHJJNG  COOE  4310-70-^ 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Proposed  World  War  II  Memorial;  ' 
Notice  to  ttie  Public  of  the  Secretary  of 
the  Interior's  Response  to  Advisory 
Council  on  Historic  Preservation 
Comments,  and  Notice  of  the 
Availability  of  the  Record 

agency:  National  Capital  Region, 
National  Park  Service,  Interior. 
ACTION:  Notice  to  the  public  of  the 
Secretary  of  the  Interior's  response  to 
Advisory  Council  on  Historic 
Preservation  comments,  and  notice  of 
the  availability  of  the  record. 

summary:  Pursuant  to  36  CFR 
800.7(c){4)(iii)  (1999),  the  public  is 
notified  that  on  September  13,  2000,  the 
Secretary  of  the  Interior  (the  Secretary) 
responded  to  the  September  5,  2000, 
comments  of  the  Advisory  Council  on 
Historic  Preservation  (Advisory 
Cotmcil),  about  the  proposed  World  War 
n  Memorial.  The  Secretary  advised  the 
Advisory  Coimcil,  in  accordance  with 
36  CFR  800.7(c)(4){i)  (1999),  that  its 


comments  have  been  taken  into  accoimt 
pursuant  to  Section  106  of  the  National 
Historic  Preservation  Act  and  attached 
the  detailed  response  of  the  National 
Park  Service. 

The  Advisory  Council  is  concerned 
primarily  with  two  issues.  First,  it  is 
concerned  with  the  approach  taken  by 
the  Department  of  the  Interior/National 
Park  Service  (the  NPS),  to  Section  106 
and  what  it  sees  as  the  limited  nature  of 
public  involvement  in  the  site  and 
design  selection  process.  Second,  the 
Advisory  Council  believes  the  current 
design  does  not  achieve  the  strict 
standard  of  compatibility  with  the 
historic  setting  of  the  National  Mall. 

The  Secretary  and  the  NPS  believe  the 
requirements  of  Section  106  have  been 
met.  In  February  1996,  the  NPS 
contacted  the  Advisory  Council  and  the 
District  of  Coliunbia  Historic 
Preservation  Officer  (DCHPO)  about  the 
proposed  Memorial.  In  1997  the  NPS 
submitted  the  original  design  concept  to 
the  Advisory  Council  and  DCHPO  and 
invited  the  Advisory  Council  to  consult 
In  1998,  the  NPS  began  consultation 
with  the  Advisory  Council  on  the 
revised  design.  This  process  continued 
until  July  2000  and  resulted  in  a 
Memorandimi  of  Agreement  between 
the  NPS,  the  DCHPO,  and  the  American 
Battle  Monuments  Commission 
(ABMC).  The  Advisory  Council, 
however,  did  not  sign  this  agreement, 
choosing  instead  to  provide  comments 
pursuant  to  Section  800.7  of  the 
Advisory  Coimcil  regulations  (36  CFR 
800.7  (1999)). 

The  Secretary  and  the  NPS  believe 
that  the  publication  of  notices  about 
actions  taken  on  this  Memorial  (and 
invitations  for  public  comments)  in  the 
Federal  Register,  and  numerous 
meetings  about  the  Memorial  to  which 
the  public'was  invited,  provided 
extensive  opportunities  for  public 
participation  in  the  site  and  design 
selection  process.  The  NPS  is,  however, 
seriously  evaluating  the  Advisory 
Council's  suggestion  to  further  expand 
the  public  discussion  on  national 
memorials  and  expects  to  engage  in 
discussions  with  the  Advisory  Council 
in  this  regard. 

In  its  September  5,  2000,  comments, 
the  Advisory  Coimcil  expressed  concern 
with  three  aspects  of  the  current  design: 
(1)  Its  scale  and  impact  on  vistas,  (2)  the 
lighting  plan,  and  (3)  the  proposed 
sculptural  element. 

Following  initial  consideration  of  the 
Advisory  Council's  September  5,  2000, 
comments  and  its  corresponding 
response  to  the  Advisory  Council,  the 
Secretary  and  the  NPS  have  continued 
to  consider  the  Advisory  Council's 
comments  on  those  occasions  this  Fall 
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when  the  Memorial  was  before  the 
Commission  of  Fine  Arts  and  the 
National  Capital  Planning  Commission, 
and  prior  to  the  MPS'  issuance  of  a 
construction  permit  for  the  Memorial. 

It  is  the  view  of  the  NPS  that  the  scale 
of  the  Memorial  is  appropriate  and  that 
it  will  maintain  the  transparency  of  the 
historic  landscape  without  blocking 
vistas.  The  NPS  also  imderstands  the 
Advisory  Coimcil's  concerns  about 
lighting.  Based  on  its  experience  with 
other  commemorative  works,  the  NPS 
believes  the  correct  intensity  of  lighting 
can  best  be  determined  after  completion 
of  the  Memorial.  The  NPS  will  act  in 
concert  with  the  Commission  of  Fine 
Arts  and  the  National  Capital  Planning 
Commission  to  resolve  any  lighting 
concerns.  Concerning  the  third  point, 
there  has  been  no  final  decision  as  to 
whether  a  sculptural  element  will  be 
included  in  the  Rainbow  Pool.  If  such 
an  element  is  included  it  will  be  subject 
to  design  parameters  that  will  ensure 
that  it  does  not  intrude  on  any  vistas 
and  the  design  concept  will  be 
considered  by  all  relevant  approval 
bodies  at  the  appropriate  time. 

The  Secretary  and  the  NPS  believe  the 
process  for  this  commemorative  work 
has  complied  with  Section  106  of  the 
National  Historic  Preservation  Act,  the 
Commemorative  Works  Act,  and  other 
applicable  laws,  and  has  taken  the 
Advisory  Council's  conunents  into 
account.  The  NPS  nevertheless  is 
committed  to  working  with  the 
Advisory  Council  to  address  the 
Coimsel's  interest  in  further  modifying 
the  Section  106  process  in  the  context 
of  future  proposed  commemorative 
works. 

SUPPLEMBfTARY  MFORMAHON:  The 
record  for  this  decision  is  available  for 
public  inspection  at  the  Office  of  Lands, 
Resources  and  Planning,  National 
Capital  Region,  NationaJ  Park  Service, 
1100  Ohio  Drive,  SW.,  Room  220, 
Washington,  DC  20242.  Copies  of  the 
response  to  the  Advisory  Council  are 
also  available  upon  request  from  Mr. 
John  G.  Parsons,  Associate  Regional 
Director  for  Lands.  Resources  and 
Planning.  Individuals  requiring  further 
information  should  contact  Mr.  John  G. 
Parsons,  Associate  Regional  Director  for 
Lands,  Resources  and  Planning, 
National  Capital  Region,  National  Park 
Service,  1100  Ohio  Drive.  SW.,  Room 
220,  Washington,  DC  20242. 

Dated:  January  17,  2001. 
Terry  R.  Caristrom. 

Regional  Director,  National  Capital  Region. 
(PR  Doc.  01-2642  Filed  1-30-01;  8:45  am) 
mXMG  CODE  4310-70-M 


INTERNATIONAL  TRADE 
COMMISSION 

Investigations  Nos.  731-TA-624-625 
(Review) 

Helicai  Spring  Locic  Washers  From 
Ctiina  and  Taiwan 

Determinatioiis 

On  the  basis  of  the  record  ^  developed 
in  the  subject  five-year  reviews,  the 
United  States  International  Trade 
Commission  determines.^  pursuant  to 
section  751(c)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1675(c)),  that  revocation  of 
the  antidumping  duty  orders  on  helical 
spring  lock  washers  firom  China  and 
Taiwan  would  be  likely  to  lead  to 
continuation  or  recurrence  of  material 
injury  to  an  industry  in  the  United 
States  within  a  reasonably  foreseeable 
time. 

Background 

The  Commission  instituted  these 
reviews  on  November  2, 1999  (64  PR 
59204)  and  determined  on  February  3, 

2000,  that  it  would  conduct  full  reviews 
(65  FR  7890,  February  16,  2000).  Notice 
of  the  scheduling  of  the  Commission's 
reviews  and  of  a  public  hearing  to  be 
held  in  connection  therewith  was  given 
by  posting  copies  of  the  notice  in  the 
Office  of  the  Secretary,  U.S. 
International  Trade  Commission, 
Washington,  DC,  and  by  publishing  the 
notice  in  the  Federal  Remoter  on  July 
25.  2000  (65  FR  45801).  The  hearing  was 
held  in  Washington,  DC.  on  November 
30.  2000,  and  all  persons  who  requested 
the  opportunity  were  permitted  to 
appear  in  person  or  by  counsel. 

The  Conunission  transmitted  its 
determinations  in  these  reviews  to  the 
Secretary  of  Commerce  on  January  25. 

2001.  The  views  of  the  Conunission  are 
contained  in  USITC  Publication  3384 
(January  2001).  entitled  Helical  Spring 
Lock  Washers  firom  China  and  Taiwan: 
Investigations  Nos.  731-TA-624-625 
(Review). 

Issued:  )anuary  25,  2001. 

By  order  of  the  Commission. 
Donna  E.  Koeiinlce, 
Secretary. 
[FR  Doc.  01-2690  Filed  1-30-01;  8:45  am] 

MLUNGCOOE  Tno-Oi-f 


■  The  record  is  defined  in  sec.  207.2(f)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(f)). 

2  Vice  Qiainnan  Okun  and  Commissioner  Miller 
dissenting  with  respect  to  Taiwan;  Commissioner 
Askey  not  participating. 


INTERNATIONAL  TRADE 
COMMISSION 

pnvMtinations  Nos.  701-TA-409-412  and 
731-TA-909-912  (Preliminary)] 

Low  Enriciied  Uranium  From  France, 
Germany,  Ttie  Nettierlands,  and  ttie 
United  Kingdom 

Determinations 

On  the  basis  of  the  record  *  developed 
in  the  subject  investigations,  the  United 
States  International  Trade  Commission 
determines,  pursuant  to  sections  703(a) 
and  733(a)  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1671b(a)  and  1673(b)(a)),2  that 
there  is  a  reasonable  indication  that  an 
industry  in  the  United  States  is 
threatened  with  materially  injury  by 
reason  of  imports  from  France, 
Germany,  the  Netherlands,  and  the 
United  Kingdom  of  low  enriched 
uranium,  that  are  alleged  to  be 
subsidized  by  the  Governments  of 
France.  Germany,  the  Netherlands,  and 
the  United  Kingdom  and  that  are  alleged 
to  be  sold  in  the  United  States  at  less 
than  fair  value  (LTFV). 

Commencement  of  the  Final  Pluse 
Investigations 

Piu^uant  to  section  207.18  of  the 
Commission's  rules,  the  Commission 
also  gives  notice  of  the  commencement 
of  the  final  phase  of  its  investigations. 
The  Commission  will  issue  a  final  phase 
notice  of  scheduling  which  will  be 
published  in  the  Federal  Register  as 
provided  in  section  207.21  of  the 
Commission's  rules  upon  notice  from 
the  Department  of  Commerce 
(Conunerce)  of  affirmative  preliminary 
determinations  in  the  investigations 
imder  section  703(b)  and  733(b)  of  the 
Act,  or,  if  the  preliminary 
determinations  are  negative,  upon 
notice  of  affirmative  final 
determinations  in  these  investigations 
imder  section  705(a)  and  735(a)  of  the 
Act.  Parties  that  filed  entries  of 
appearance  in  the  preliminary  phase  of 
the  investigations  need  not  enter  a 
separate  appearance  for  the  final  phase 
of  the  investigations.  Industrial  users, 
and,  if  the  merchandise  imder 
investigation  is  sold  at  the  retail  level, 
representative  consiuner  organizations 
have  the  right  to  appear  as  parties  in 
Commission  antidumping  and 
coimtervailing  duty  investigations.  The 
Secretary  will  prepare  a  public  service 
list  containing  the  names  and  addresses 


>  The  record  is  defined  in  sec.  207.2(f)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  §  207.2(f)). 

2  Vice  Chairman  Okun  and  Commissioner 
Devaney  not  participating. 
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of  all  persons,  or  their  representatives, 
who  are  parties  to  the  investigations. 

Baclcground 

On  December  7,  2000,  a  petition  was 
filed  with  the  Commission  and 
Commerce  by  USEC  Inc.,  and  its  wholly 
owned  subsidiary  United  States 
Enrichment  Corp.,  Bethesda,  MD, 
alleging  that  an  industry  in  the  United 
States  is  materially  injiired  and 
threatened  with  material  injury  by 
reason  of  subsidized  and  LTFV  imports 
of  low  enriched  uraniimi  from  France, 
Germany,  the  Netherlands,  and  the 
United  Kingdom.  Accordingly,  effective 
December  7,  2000,  the  Conunission 
instituted  coimtervailing  duty  and 
antidumping  investigations  Nos.  701- 
TA-409-412  and  731-TA-909-912 
(Preliminary). 

Notice  of  the  institution  of  the 
Conmiission's  investigations  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Conunission,  Washington,  DC, 
and  by  publishing  the  notice  in  the 
Federal  Register  of  December  14,  2000 
(65  FR  78187).  The  conference  was  held 
in  Washington,  DC,  on  December  28, 
2000,  and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  these  investigations  to 
the  Secretary  of  Commerce  on  January 
22,  2001.  The  views  of  the  Commission 
are  contained  in  USITC  Publication 
3388  (January  2001),  entitled  Low 
Enriched  Uranium  From  France, 
Germany,  the  Netherlands,  and  the 
United  Kingdom:  Investigations  Nos. 
701-TA-409-412  and  731-TA-909-912 
(Preliminary). 

Issued:  lanuary  24,  2001. 


By  order  of  the  Conunission. 
Donna  R.  Koehnlce, 

Secretary. 

[FR  Doc.  01-2689  Filed  1-30-01;  8:45  am] 

BILUNa  CODE  7021-02-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Settlement 
Agreement  Under  Comprehensive 
Environmental  Response, 
Compensation  and  Uabillty  Act 

In  accordance  with  Departmental 
policy,  28  C.F.R.  50.7,  notice  is  hereby 
given  that  a  proposed  Settlement 
Agreement  in  //i  re  Ecolaire 
Incorporated,  C.A.  No.  99-2520  (Bnkr. 
Ct.  Del.),  was  lodged  on  January  19, 
2001 ,  with  the  United  States  Bankruptcy 
Court  for  the  District  of  Delaware.  The 
Settlement  Agreement  resolves  the 
United  States'  claims  against  Ecolaire 
Incorporated  ("Ecolaire")  with  respect 
to  past  response  costs  incurred  and 
future  costs  to  be  incurred,  pursuant  to 
Section  107  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act,  42  U.S.C.  9607,  in 
connection  with  the  clean-up  of  the 
Welsh  Road  Site.  The  Site  is  located  in 
Honey  Brook,  Pennsylvania. 

Under  the  Settlement  Agreement, 
Ecolaire  has  agreed  to  give  EPA,  a 
general  unsecured  creditor,  an  allowed 
claim  in  the  amount  of  S13,277  in 
reimbursement  of  past  and  future 
response  costs  incurred  in  connection 
with  the  Site.  Ecolaire  will  pay  this 
allowed  claim  on  the  same  basis  as  it 
pays  the  allowed  claims  of  all  other 
unsecured  creditors. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 


Settlement  Agreement.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General  for  the  Environment 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  D.C. 
20530,  and  should  refer  to  In  re  Ecolaire 
Incorporated,  DOJ  Reference  No.  90-11- 
2-207/7. 

The  proposed  Settlement  Agreement 
may  be  examined  at  the  Office  of  the 
United  States  Attorney,  Chemical  Bank 
Plaza,  1201  Market  Street,  Suite  1100, 
Wilmington,  Delaware  19899;  and  the 
Region  UI  Office  of  the  Environmental 
Protection  Agency,  1650  Arch  Street, 
Philadelphia,  Peimsylvania  19103.  A 
copy  of  the  proposed  Settlement 
Agreement  may  be  obtained  by  mail 
from  the  Department  of  Justice  Consent 
Decree  Library,  P.O.  Box  7611, 
Washington,  D.C.  20044.  In  requesting  a 
copy,  please  refer  to  the  referenced  case 
and  enclose  a  check  in  the  amount  of 
$2.00  (.25  cents  per  page  production 
costs),  payable  to  the  Consent  Decree 
Library. 

Walker  B.  Smith, 

Deputy  Chief,  Environmental  Enforcement 

Section,  Environment  and  Natural  Resources 

Division. 

[FR  Doc.  01-2583  Filed  1-30-01;  8:45  am] 

BILUNG  COOE  441»-1S-«I 


DEPARTMENT  OF  JUSTICE 

[AAG/A  Order  No.  217-2001] 

Privacy  Act  of  1974;  System  of 
Records 

Pursuant  to  the  provisions  of  the 
Privacy  Act  of  1974,  5  U.S.C.  552a. 
notice  is  given  that  the  Department  of 
Justice  proposes  to  modify  the  following 
systems  of  records: 


AAG-001 
ATR-001  . 
ATR-002  . 
ATR-003  . 
ATR-004 . 
ATR-005  . 
ATR-006  . 
ATR-007 . 
ATR-008. 
ATR-009 . 
ATR-014  . 
BIA-001  .. 
BIA-002  .. 

BOP-001 
BOP-002 
BOP-003 
BOP-004 
BOP-005 
BOP-006 
BOP-007 
BOP-008 
8OP-009 


General  Files  System  

Antitrust  Division  Expert  Witness  RIe  „ 

Congressional  and  White  House  Refen^I  Correspondence  Log 

Index  of  Defendants  in  Pending  and  Terminated  Antitmst  Cases  

Statement  by  Antitrust  Division  Officials  (ATD  Speecfi  File)  

Antitrust  Caseload  Evaluation  System  (ACES) — Time  Reporter .,. 

Antitmst  Caseload  Evaluation  System  (ACES) — Monthly  Report  

Antitrust  Division  Case  Cards  

Freedom  of  Information/Privacy  Requestor  Subject  Index  File  

Public  Complaints  and  Inquiries  File 

Civil  Investigative  Demand  (CID)  Tracking  System  

Decisions  of  the  Board  of  Immigration  Appeals 

Roster  of  Organizations  and  Their  Accredited  Representatives  Recognized  by 
the  Board  of  Immigration  Appeals. 

Custodial  and  Security  Record  System  

Freedom  of  Information  Act  Record  System 

Industrial  Inmate  Employment  Record  System 

Inmate  Administrative  Remedy  Record  System. 

Inmate  Central  Records  System  

Inmate  Commissary  Accounts  Record  System 

Inmate  Physical  and  Mental  Health  Record  System  

Inmate  Safety  and  Accident  Com(>ensation  Record  System 

Federal  Tort  Claims  Act  Record  System  


3-10-92 
10-13-89 
2-3-93 
10-10-95 
10-10-95 
10-17-88 

2-20-98 
10-10-95 
10-10-95 
11-17-80 
10-10-95 
30350 
11-17-80 

9-28-78 
9-30-77 
9-28-78 
9-28-78 
6-7-84 
9-30-77 
9-28-78 
9-28-78 
9-28-78 


57  FR 
54  FR 

58  FR 
60  FR 
60  FR 
53  FR 
63  FR 
60  FR 
60  FR 
45  FR 
60  FR 

48  FR 
45  FR 

43  FR 

42  FR 

43  FR 
43  FR 

49  FR 

42  FR 

43  FR 
43  FR 
43  FR 


8475 

42061 

6985 

52690 

52691 

40502 

8659 

52692 

52693 

75902 

52694 

5331 

75906 

44732 
53291 
44733 
44734 
23711 
53294 
44735 
44736 
44737 
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BOP-010  . 
BOP-011  . 
BOP-012  . 
BOP-014  . 
BOP-101   . 

BOP-102  . 
BOP-103  . 
BOP-104  . 

CIV-001  ... 
CIV-002  ... 
CIV-003  ... 
CIV-004  ... 
CIV-005  ... 
CIV-006  ... 
CIV-007  ... 
COPS-001 
CRM-001  . 
CRM-002. 
CRM-003  . 

CRM-004  . 

CRM-005. 

CRkM)06. 
CRM-007. 
CRM-008  . 
CRM-012  . 
CRM-014  . 
CRM-017  . 
CRM-018  . 

CRM-019. 

CRM-021  . 

CRM-022 

CRM-023 

CRM-024 

CRM-025 

CRM-026 

CRM-027 

CRS-001 

CRT-001 

CRT-002 

CRT-003 

CRT-004 

CRT-007 

CRT-OOe 

CRT-009 
CRT-010 
DAG-003 
DAG-004 
DAG-005 
DAG-006 
DAG-007 
DAG-008 

DAG-009 
DAG-010 

DAG-011 
DA6-012 
DAG-013 


Access  Control  Entry/Exit  System  ....„ 

Telephone  Activity  Record  System  

Office  of  Intemal  Affairs  Investigative  Records 

Employee  Assistance  Program  (EAP)  Record  System  

The  National  Institute  of  Conections  Technical  Resource  Provider  Record 
System 

The  IMational  Institute  of  Con-ections  Field  Readers  List 

National  Institute  of  Corrections  Academy  Record  System 

National  Institute  of  Corrections  Mailing  List  &  Information  Center  Contacts 
Records  System. 

Civil  Division  Case  File  System  

Civil  Division  Case  File  System:  Customs  Litigation  

Office  of  Alien  Property  File  System 

Swine  Flu  Administrative  Claim  File  System  

Freedom  of  Information/Privacy  Acts  File  System 

Consumer/lrKjuiry  Investigatory  System 

Cor>gressior^  and  Citizen  Corresponderice  File 

Police  Corps  System  

Central  Criminal  Division  Index  File  and  Associated  Records  

Criminal  Division  Witness  Security  File 

RIe  of  Names  Checked  to  Determine  if  those  Individuals  Have  been  tfie  Sub- 
ject of  an  Electronic  Surveillance. 

General  Crimes  Section,  Criminal  Division,  Central  Index  File  and  Associated 
Records 

Index  to  Names  of  Attorneys  Employed  by  tfie  Criminal  Division,  U.S.  Depart- 
ment of  Justice,  Indicating  tf>e  Subject  of  the  Memoranda  on  Criminal  Mat- 
ters They  Have  Written. 

Information  File  on  Individuals  and  Commercial  Entities  Known  or  Suspected 
of  Being  Involved  in  Fraudulent  Activities. 

Name  Card  File  on  Criminal  Division  Personnel  AuttK>rized  to  have  Access  to 
tt\e  Central  Criminal  Division  Records. 

Name  Card  File  on  Department  of  Justice  Personnel  Authorized  to  have  Ac- 
cess to  tfie  Classified  Files  of  the  Department  of  Justice. 

Organized  Crime  and  Rackefeenng  Section,  General  Index  File  and  Associ- 
ated Records 

Organized  Crime  and  Racketeering  Section,  Intelligence  and  Special  Serv- 
ces  Unit,  Informatkxi  Request  System. 

Registration  and  Propaganda  Files  Under  the  Foreign  Agents  Registration 
Act  of  1938,  As  Amerxled. 

Registration  Files  of  Indivkluals  Who  Have  Knowledge  of  or  Have  Received 
Instruction  or  Assignment  in  Espioruige,  Counterespionage,  or  Satiotage 
Sendee  or  Tactks  of  a  Foreign  Govemment  or  of  a  Foreign  Politk^al  Party. 

Requests  to  the  Attorney  General  for  Approval  of  Applications  to  Federal 
Judges  for  Electronic  Interceptions. 

The  Stocks  and  Bonds  Intelligefx^  Control  Card  File  System 

Witness  Immunity  Records 

WeeWy  Statistkal  Report 

Freedom  of  InformatkxVPrivacy  Act  Records 

Tax  Disck)sure  Index  File  arxl  Associated  Records  

Index  of  Prisoners  Transferred  Under  Prisoner  Transfer  Treaties  ...... 

Off\ce  of  Special  Investigation  (OSI)  Displaced  Persons  Listings 

Operational  Data  Informatkin  System  

Central  Civil  Rights  Division  Index  File  and  Associated  Records 

Files  of  Applications  for  tfie  Position  of  Attorney  with  the  Civil  Rigfits  Division 

Civil  Rights  Case  Load  Evaluation  System — Time  Reporting  System  

Registry  of  Nanries  of  Interested  Persons  Desiring  Notifk^tiorts  of  Submis- 
sions Under  Sectkxi  5  of  tfie  Voting  Rights  Act. 

Files  on  Emptoyment  Civil  Rights  Matters  Referred  by  tfie  Equal  Emptoyment 
Opportunity  Commisskxi. 

Files  on  Correspondence  Relating  to  Civil  Rights  Matters  From  Persons  Out- 
side tfie  Department  of  Justice. 

Civil  Rights  Division  Travel  Reports 

Freedom  of  Informatwn;  Privacy  Act  Records 

Drug  Enforcement  Task  Force  Evaluatksn  Reporting  System 

Honor  Program  Applnant  System _ 

Master  Index  File  of  Names 

Presidential  Appointee  Candidate  Records  System 

Presidential  Appointee  Records  System 

Special  Candidates  for  PreskJential  Appointments  and  f^oncareer  SES  Posi- 
tions Records  System. 

Summer  Intern  Program  Records  System 

United  States  Judge  and  Depar^nent  of  Justne  Presklential  Appointee 
Records. 

Miscellaneous  Attorney  Personnel  Records  

Executive  Secretariat  Correspondence  Control  System 

General  Files  System 


10-4-95 
4-21-95 
8-29-95 
7-31-00 
3-2-00 

4-18-83 

12-16-99 
12/16/99 

2-20-98 

1-10-80 

9-30-77 

9-28-78 

10-17-88 

10-17-88 

10-17-88 

1-8-97 

2-20-98 

12-11-87 

12-11-87 

12-11-87 

12-11-87 


9-30-77 
12-11-87 
12-11-87 
11-26-90 
9-30-77 
5-11-88 
12-11-87 

12-11-87 

12-11-87 

12-11-87 

1-10-80 

12-11-87 

12-11-87 

12-11-87 

12-11-87 

1-10-80 

2-20-98 

12-17-85 

10-17-88 

10-17-88 

10-17-88 

10-17-88 

10-17-88 
10-17-88 

3-10-92 
10-21-85 
10-21-85 
10-21-85 
10-21-85 

8-31-94 

10-21-85 
10-21-65 

10-21-85 

10-21-85 

3-10-92 


60  FR  52013 
60  FR  19958 
60  FR  44901 
65  FR  46739 
65  FR  11342 

48  FR  16656 
64  FR  70286 
64  FR  70287 


63  FR 
45  FR 

42  FR 

43  FR 
53  FR 
53  FR 
53  FR 

62  FR 

63  FR 
52  FR 
52  FR 


8659 

2217 

53324 

44708 

40505 

40506 

40507 

1131 

8659. 

47186 

47187 


52  FR  47190 
49  FR  47191 

42  FR  53336 
52  FR  47192 

52  FR  47193 
55  FR  49147 
42  FR  53343 

53  FR  16794 
52  FR  47197 

52  FR  47198 


52  FR 
52  FR 
45  FR 
52  FR 
52  FR 
52  FR 

52  FR 
45  FR 
63  FR 
50  FR 

53  FR 
53  FR 


47199 

47200 

2195 

47201 

47202 

47203 

47204 

2220 

8659 

51482 

40510 

40511 


53  FR  40512 


53  FR  40513 


53  FR 
57  FR 
57  FR 
50  FR 
50  FR 
50  FR 
50  FR 
59  FR 


40514 

40515 

8473 

42605 

42606 

42607 

42608 

45005 


DEA-001    

DEA-INS-111 
DEA-003  


DEA-004  . 
DEA-005  . 
DEA-006  . 
DEA-008  . 
DEA-010  . 
DEA-011  . 
DEA-012  . 
OEA-013  . 
DEA-015  . 
DEA-017  . 
DEA-020  . 
DEA-021  . 
DOJ-OOl  .. 
DOJ-002.. 
EO1R-001 
EOIR-003 
FBI-001  ... 
FBI-002  ... 
FBI-003  ... 
FBl-006  ... 
FBI-007  ... 
FBl-008  ... 
FBl-009  ... 
FBI-010  ... 
FBl-011  ... 
FBl-012  ... 
FBl-013  ... 
FBI-014  ... 
FBM)15  ... 
FBI-016  ... 
FBI-017  ... 
FBl-018  ... 


INS-001  .. 
INS-001A 

INS-002  .. 
INS-004  .. 
INS-007  ... 
INS-008  .. 
INS-009  .. 
INS-010  .. 


INS-011  

INS-012 

INS-013 

INS-014 

INS-015  

INS-016 

INS-017 

INS-019 

INS-021  

INS-022 

INS-023 

INS-024 , 

lNS-025  

INS-026  

INTERPOL-001 


JMD-001 
JMD-002 
JMD-003 


50  FR  4261 1 
50  FR  42612 

50  FR  42613 
50  FR  42614 
57  FR  8475 


JMD-005 

JMD-006 
JMD-007 

JMD-008 
JMD-009 
JMD-011 

JMD-012 


Air  Intelligence  Program  

Automated  Intelligence  Records  System  (Pathfinder)  

Automated  Records  and  Consolidated  Orders  System/Dlverskm  /^Slysis  and 
Detectwn  System  (ARCOS/DADS). 

Congressional  Correspondence  File 

Controlled  Substances  Act  Registration  Records  (CSA) 

Freedom  of  Information/Privacy  Act  Records  

Investigative  Reporting  and  Filing  System 

Planning  and  Inspection  Division  Records 

Operations  Files  

Registration  Status/Investigation  Records  

Security  Files 

Training  Rles 

Grants  of  Confidentiality  File  (GCF) 

Essential  Chemk»l  Reporting  System  

DEA  Aviatkm  Unit  Reporting  System '. 

Accounting  Systems  for  the  Department  of  Justk» 

DOJ  Computer  Systems  Activity  and  Access  Records  

Record  and  Management  Information  System  

Practitioner  Complaint/Disciplinary  Files  

Natk>nal  Crime  Informatkjn  Center  (NCtC) 

The  FBI  Central  Records  System 

Bureau  Mailing  Lists 

Electronic  Sun/eillance  (Elsur)  lndk»s 

FBI  Automated  Payroll  System  

Personnel  Information  Network  System  (PINS) 

Fingerprint  Identification  Records  System  (FIRS) -.... 

Employee  Travel  Vouchers  and  Indivklual  Earning  Records  

Employee  Health  Records 

Time  Utilizatkxi  Record-Keeping  (TURK)  System  

Security  Access  Control  System  (SACS) 

FBI  Ak»fiolism  Program 

Natk>nal  Center  for  ttie  Analysis  of  Vtolent  Crime  (NCAVC) 

FBI  Counterdrug  Informatkxi  Indues  System  (CIIS)  

Natkxial  DNA  Index  System  (NDIS)  

Natkxial  Instant  Criminal  Backgnjund  Cfieck  System  (NICS) 

The  lmmigratk)n  and  NaturalizatkHi  Servk»  Index  System 

The  ImmigratkKi  and  Naturalizatk>n  Servne  (INS)  Alien  File  (A-File)  and  Cen- 
tral Index  System  (CIS). 

Office  of  Internal  Audit  Investigatkxis  Index  and  Records 

Tfie  Asset  Management  Informatkw  System  (AMIS) 

Orphan  Petitioner  Index  and  Files  

Bond  Management  lnformatk)n  System  (BMIS)  

Alien  Status  Verifk:atk)n  Index  

Freedom  of  Informatkm  /tet/Privacy  Act  (FOI/VPA)  Case  Tracking  and  Re- 
porting System. 

The  Password  Issuance  and  Control  System  (PICS) 

Deportable  Aiien  Control  System  (DACS)  

Computer  Linked  /^ppikatk>n  Informatkm  Management  System 

Security  Access  Control  System  (SACS) 

Port  of  Entry  Otfk»  Management  Support  System 

Secondary  Verifk:ation  Automated  LOG  (SVAL)  ^..... 

Gk>bal  Enrollment  System  (GES) .:'.'.. 

Emptoyee  Assistance  Program  (EAP)  Treatment  Refenal  Records  

Designated  Entity  Informatkxi  Management  System  (DEIMS) 

INS  Attorney/Representative  Complaint/Petitkxi  Files 

Law  Enforcement  Support  Center  Database  (LESC)  

The  FD-258  Fingerprint  Tracking  System  

Woricsite  Enforcement  /Activity  Record  &  Index  (LYNX) 

Hiring  Tracking  System  

The  INTERPOL-United  States  National  Central  Bureau  (INTERPOL-USr4CB) 
(Department  of  Justwe)  INTERPOL-USNCB  Records  System. 

Background  investigation  Check-off  Card 

Controlled  Substances  Act  Nonput>lk:  Records  .„ 

Department  of  JustKe  Payroll  System 

Grievance  Records , 

Det)t  Collection  Management  System 

Accounting  System  for  the  Offk:es,  Boards  and  Diviskxis  and  the  United 
States  Marshals  Sen/k:e. 

Security  Clearance  Information  System  (SCIS) 

Debt  CoHectkxi  Offset  Payment  System 

Office  of  General  Counsel  (OGC)  Correspondence  and  Advice  Tracking  Sys- 
tem (CATS). 

Department  of  Justk»  (DOJ)  Call  Detail  Records 


12-11-87 

52  FR  47206 

11-26-90 

55  FR  49182 

04-28-00 

65  FR  24986 

12-11-87 

52  FR  47207 

12-11-87 

52  FR  47208 

12-11-87 

42  FR  47209 

10-17-96 

61  FR  54219 

12-11-87 

52  FR  47213 

12-11-87 

52  FR  47214 

12-11-87 

52  FR  47215 

12-11-87 

52  FR  47215 

12-11-87 

52  FR  47217 

12-11-87 

52  FR  47218 

12-11-87 

52  FR  47219 

4-28-00 

65  FR  24986 

5—28—99 

64  FR  29069 

12-30-99 

64  FR  73585 

10-10-95 

60  FR  52694 

9-10-99 

64  FR  49237 

9-28-99 

64  FR  52343 

2-20-98 

63  FR  8671 

10-5-93 

52  FR  51872 

3-10-«2 

52  FR  8482 

10-5-93 

58  FR  51874 

10-5-93 

58  FR  51875 

*y— to  yy 

64  FR  52347 

12-11-87 

52  FR  47248 

10-5-93 

58  FR  51875 

10-5-93 

58  FR  51876 

10-5-93 

58  FR  51877 

12-11-67 

52  FR  47251 

10-5-93 

58  FR  51879 

8-9-94 

59  FR  29824 

7-18-96 

61  FR  37495 

11-25-98 

63  FR  65223 

12-14-00 

65  FR  78190 

10-5-93 

58  FR  51847 

7-8-97 

62  FR  36,572 

3-7-97 

62  FR  10580 

4-27-98 

63  FR  20651 

12-11-87 

52  FR  47258 

12-18-98 

63  FR  70159 

10-10-95 

60  FR  52697 

10-10-95 

60  FR  52698 

3-2-89 

54  FR  8837 

7-31-00 

65  FR  46738 

11-4-97 

62  FR  59734 

5-10-90 

55  FR  19674 

6-14-90 

55  FR  24167 

10-10-95 

60  FR  52699 

3-13-97 

62  FR  11919 

1-22-98 

63  FR  3349 

7-22-97 

62  FR  39256 

12-18-99 

64  FR  70288 

5-14-97 

62  FR  26555 

7-31-00 

65  FR  46741 

12-16-99 

64  FR  70288,  70290 

12-16-99 

64  FR  70288,  70291 

3-10-92 

57  FR  8486 

10-13-89 

54  FR  42085 

11-17-80 

45  FR  75931 

4-13-99 

64  FR  18051-056 

9-01-00 

65  FR  53225 

10-13-89 

54  FR  42066 

11-12-93 

58  FR  60055 

12-11-67 

52  FR  47268 

8-23-90 

55  FR  34629 

6-19-97 

62  FR  33438 

9-»-94 

59FR466A1 

9-27-96 

61  FR  50870 
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JMD-013  .. 
JMD-014  .. 
JMD-016  .. 
JMD-017  .. 
JMD-019  .. 
JMD-020  .. 
ENRD-001 

LD(*-002... 
ENRD-003 
LDN-005  ... 
LDN-006  ... 
NDIC-001  . 
OAG-001  .. 
0IG-CX)1  ... 
OIG-003  ... 
OIG-004  ... 
OIG-005  ... 
OIPR-001  . 
OIPR-002  . 
OIPR-003  . 
OIPR-004  . 
OJP-001  ... 
OJP-0O4  ... 
OJP-005  ... 
OJP-006  ... 
OJP-007  ... 
OJP-008  ... 
OJP-009  ... 
OJP-010  ... 
OJP-011  ... 
OJP-012  ... 
OJP-013  ... 
OLA-001  ... 
OLA-002... 
OLA-003... 
OLC-001  .. 
C)LC-002  .. 
OLC-003  .. 
OLP-OOI  ... 
OLP-002  ... 
OLP-003  ... 
OLP-004  ... 
OPA-001  .. 
OPA-002  .. 
OPA-003  .. 
OP»-001  .... 
OPR-001  .. 
OPR-002  .. 
OSC-001  .. 
OSC-002  .. 

osc-ooa .. 

OSC-004  .. 
OSCW-001 
PRC-001  .. 
PRC-002  ., 
PRC-003  .. 
PRC-004  .. 
PRC-005  .. 
PRC-006  . 
PRC-007  . 
TAX-001  .. 

TAX-002  .. 

TAX-003  .. 
TAX-004  .. 
TAX-005  .. 
USA-001  . 
USA-002  . 
USA-003  . 
USA-004  . 
USA-005  . 
USA-006  . 


Employee  Locator  File 

Security  Access  Control  System 

Employee  Assistance  Program  (EAP)  Counseling  and  Refenal  Records  

Department  of  Justice  (DOJ)  Employee  Transportation  Facilitation  System  .... 

Freedom  of  Information/Privacy  Act  Records  

Freedom  of  Information/Privacy  Acts  (FOI/PA)  Requests  Letters  

Appraisers,  Approved  Attomeys,  At)stractors  and  Title  Companies  Files  Data- 
base System. 

Congressional  CorresporxJence  File 

Environment  &  Natural  Resources  Division  Case  &  Related  Files  System  

Freedom  of  Information  Act  and  Privacy  Act  Records  System 

Citizens'  Mail  File  

National  Drug  Intelligence  Center  Data  Base 

General  Files  System  

Office  of  the  Inspector  General  Investigative  Records  System 

Freedom  of  Information  and  Privacy  Acts 

OIG  Employee  Training  Records  

OIG  Firearms  Qualifications  System 

Policy  and  Operational  Records  System  

Foreign  Intelligence  Surveillance  Act  Records  System  

Litigation  Records  System : 

Domestic  Security/Terrorism  Investigations  Records  System  , 

Equipment  Inventory 

Grants  Management  Information  System  

Financial  Management  System  

Congressional  and  Putilic  Affairs  System 

Public  Information  System 

Civil  Rights  Investigative  System  

Federal  Advisory  Committee  Membership  Fries  

Technical  Assistance  Resource  Files  

Registered  Users  File-National  Criminal  Justice  Reference  Service  (NCJRS) 

Public  Safety  Officers  Benefits  System 

Denial  of  Federal  Benefits  Clearinghouse  System  (DEBAR)  

Congressional  Committee  Chairman  Corre^3or>dence  File 

Congressional  Correspondence  File 

Citizen  Correspondence  File 

Attorney  Assignment  Reports 

Office  of  Legal  Counsel  Central  File 

Office  of  Legal  Counsel  Freedom  of  Information  Act  and  Privacy  Act  Files 

Freedom  of  Information  and  Privacy  Appeals  Index 

United  States  Judges  Records  System  ., 

General  Files  System 

Declassification  Review  Index  System 

Executive  Clemency  File  

Miscellaneous  Correspondence  Rle 

Freedom  of  Infomiation/Privacy  Acts  (FOI/PA)  Request  File 

News  Release.  Document  and  Index  System  

Office  of  Professional  Responsibility  Records  Index  

Freedom  of  Information/Pnvacy  Acts  (FOI/PA)  Records 

Central  Index  File  and  Associated  Records 

Files  on  Corresponder>ce  Relating  to  Immigration-Related,  Unfair  Employ- 
ment F*ractices  from  Persons  Outside  the  Department  of  Justice. 

Special  Counsel  for  Immigration  Related  Unfair  Employment  Practices  Travel 
Reports. 

Freedom  of  Information:  Privacy  Act  Records 

Caselink  Document  Database  for  Office  of  Special  Counsel — ^Waco  

Docket,  Sctieduling  and  Control 

Freedom  of  Information  Act  Record  System 

Inmate  and  Supervision  Files 

Labor  and  Pension  Case,  Legal  File  and  General  Corespondence  System  ... 

Office  Operation  and  Personnel  System 

Statistical,  Educational  and  Developmental  System 

Wortdoad  Record,  Decision  Result,  and  Annual  Report  System 

Tax  Division  Central  Classification  Cards,  Index  Docket  Cards,  and  Associ- 
ated Records — Criminal  Tax  Cases. 

Tax  Division  Central  Classification  Cards,  Index  Docket  Cards,  and  /Associ- 
ated Records — Civil  Tax  Cases. 

Files  of  Applications  for  tfie  Position  of  Attorney  with  ttie  Tax  Division  

Freedom  of  lnformatk>n — Privacy  /Vet  Request  Files 

Tax  Division  Special  Protects  Fite 

Administrative  Files 

A.U.S.A.  ApplKant  Files  

Citizen  Complaint  Files 

Citizen  Correspondence  Files 

Civil  Case  Files 

Consumer  Complaints 


12-11-87 
1-8-97 

6-09-00 
11-10-98 
12-11-87 
12-11-87 

2-23-00 

9-30-77 

2-23-00 

2-4-63 

1-10-80 

4-26-93 

9-12-85 

5-22-00 

10-9-91 

12-07-99 

12-07-99 

1-26-84 

1-26-84 

1-26-84 

1-26-84 

10-5-93 

10-17-88 

10-17-88 

12-11-87 

11-17-80 

10-17-88 

10-17-88 

10-17-88 

10-5-93 

5-10-99 

5-10-99 

12-11-87 

12-11-87 

12-11-87 

9-4-85 

9-4-85 

2-28-94 

10-21-85 

7-25-85 

9-12-85 

2-7-86 

2-3-93 

2-3-93 

2-3-93 

9-30-77 

12-10-98 

12-10-98 

10-17-88 

10-17-88 

9-15-88 

9-15-88 

9-05-00 
12-11-87 
12-11-87 

3-10-88 
10-17-88 
10-17-88 
12-11-87 
10-17-88 

2-20-98 

2-20-98 

9-30-77 
2-4-83 

9-30-77 
12-22-83 

8-23-83 
10-13-89 
10-13-89 

2-20-98 
10-13-89 


52  FR 

62  FR 
65  FR 

63  FR 
52  FR 
52  FR 
65  FR 


47270 

1132 

36718 

63075 

47272 

47274 

8989 


42  FR  53351 
65  FR  8990 

48  FR  5363 
45  FR  2214 
58  FR  21995 
50  FR  37294 
65  FR  32125 
56  FR  50947 
64  FR  68375 
64  FR  68376 

49  FR  3281 
49  FR  3282 
49  FR  3284 

49  FR  3284 
58  FR  51879 
53  FR  40526 
53  FR  40527 

52  FR  47276 
45  FR  75936 

53  FR  40528 
53  FR  40529 
53  FR  40430 

58  FR  51879 
64  FR  25070 
64  FR  25071 
52  FR  47278 
52  FR  47278 

52  FR  47279 

50  FR  35879 
50  FR  35878 

59  FR  9497 
50  FR  42615 
50  FR  30309 

50  FR  37299 

51  FR  4825 
58  FR  6980 
58  FR  6981 
58  FR  6982 
42  FR  53364 
63  FR  68299 
63  FR  68300 

53  FR  40531 
53  FR  40532 

53  FR  35926 


53  FR 
65  FR 
52  FR 

52  FR 

53  FR 
53  FR 
53  FR 

52  FR 

53  FR 
63  FR 


35927 

53749 

47281 

47282 

7313 

40533 

40535 

47287 

40535 

8659 


63  FR  8659 


42  FR 
48  FR 
42  FR 
48  FR 
48  FR 
54  FR 
54  FR 
63  FR 
54  FR 


53390 

5377 

53391 

56662 

38329 

42088 

42089 

8659 

42090 


USA-007 

* 

USA-008 
USA-009 

USA-010 

USA-011 

USA-012 

USA-013 

USA-014 

USA-015 

USA-016 

USA-017 

USA-018 

USM-001 

USH4-002 

USM-003 

USM-004 

USM-005 

USM-006 
USM-007 
USM-008 
USM-009 
USM-010 
USM-011 
USM-012 
USM-013 

USM-014 
USH4-015 

USKM)16 

USM-017 

USM-018 

UST-001 

UST-002 

UST-003 

UST-004 


Criminal  Case  Files  

Freedom  of  Information  Act/Privacy  /\ct  Files 

Kline  District  of  Columbia  and  Maryland  Stock  and  Land  Fraud  Inter-relatton- 
ship  Filing  System. 

Major  Crimes  Division  Investigative  Files  

Prosecutor's  Management  lnformatk>n  System  (PROMIS)  

Security  Clearance  Forms  for  Grand  Jury  Reporters  

U.S.  Attorney,  District  of  Columbia  Superior  Court  Divisk>n,  Criminal  RIes 

Pre-Trial  Diversion  Program  Files  

Debt  Collection  Enforcement  System  

Assistant  United  States  Attomey  /Applicant  Records  System 

Appointed  Assistant  United  States  Attomeys  Personnel  System 

United  States  Attomeys'  Office  Giglk)  Information  Files 

United  States  Marshals  Service  Badge  and  Credentials  File 

United  States  Marshals  Service  Internal  Inspections  System  

United  States  Marshals  Service  Prisoner  Transportation  System 

Special  Deputation  Files 

U.S.  Marshals  Service  Prisoner  Processing  and  Populatkm  Management/ 
Prisoner  Tracking  System  (PPM/PTS). 

United  States  Marshals  Service  Training  Files 

Warrant  Informatkin  Networic  (WIN) 

Witness  Security  Files  lnformatk>n  System 

Inappropriate  Communkatrons/Threat  lnfonnatk>n  System 

Judrcial  Facility  Security  Index  System 

Judk:ial  Protectkin  Information  System 

U.S.  Marshals  Service  Freedom  of  Infonnation/Privacy  Act  (FOI/V/PA)  File 

U.S.  Marshals  Service  Administration  Pro-ceedings,  Claims  and  Civil  Litiga- 
tion Files. 

Joint  Automated  Booking  Stations  (JABS) 

U.S.  Marshals  Service  (USMS)  Employee  /Assistance  Program  (EAP) 
Records. 

U.S.  Marshals  Service  (USMS)  Key  Control  Records  System 

Judk:ial  Security  Staff  Inventory  

Alternative  Dispute  Resolution  (ADR)  Files  and  Datat>ase  Tracking  System  ... 

Banknjptcy  Case  Files  and  Associated  Records 

Trustee  File 

U.S.  Trustee  Timekeeping  System  

United  States  Trustee  Program  Case  Referral  System 


2-20-98 
12-21-99 
10-13-89 
10-1^-89 

10-13-89 

10-13-89 

2-4-83 

10-13-89 

8-23-83 
11-12-93 

3-10-92 

3-10-92 
12-01-00 
11-08-99 
11-08-99 

9-06-91 
11-06-99 
11-08-99 

11-08-99 
11-06-99 
11-06-99 
11-08-99 
11-08-99 
11-08-99 
11-08-99 
11-08-99 

4-13-95 
11-08-99 

11-08-99 
11-08-99 
11-08-99 
9-23-99 
9-23-99 
7-26-99 
9-23-99 


63  FR  8659 

64  FR  71499 
54  FR  42091 
54  FR  42093 


54  FR 
54  FR 
48  FR 
54  FR 
48  FR 
58  FR 
57  FR 
57  FR 
65  FR 
64  FR 
64  FR 
56  FR 
64  FR 
64  FR 

64  FR 
64  FR 
64  FR 
64  FR 
64  FR 
64  FR 
64  FR 
64  FR 


42094 

42095 

5386 

42097 

38344 

60055 

8487 

8488 

75308 

60832.33 

60832,34 

44101 

60832,  35 

60832,  36 

60832,38 
60832.39 
60832,40 
60832,41 
60832.42 
60832,43 
60832,44 
60832,45 


60  FR  18853 
64  FR  60832,  47 


64  FR  60832 
64  FR  60849 
64  FR  60849 
64  FR  51557 
64  FR  51557 
64  FR  40392 
64  FR  51557,  59 


48 
50 
51 

59 


'  'The  Department  has  modified  all  of 
its  systems  of  records  to  include  a  new 
routine  use  that  allows  disclosure  to 
former  employees  for  purposes  of 
responding  to  official  inquiries  by 
government  entities  or  professional 
licensing  authorities  in  accordance  with 
the  Department's  regulation  governing 
access  under  such  circumstances,  28 
cm  16.300-01.  The  new  routine  use 
also  allows  disclosiu^  to  former 
employees  when  the  Department 
requires  information  and/or 
consultation  assistance  from  the  former 
employee  that  is  necessary  for 
personnel-related  or  other  official 
purposes  regarding  a  matter  within  that 
person's  former  area  of  responsibility. 

In  accordance  with  5  U.S.C.  552a(e)(4) 
and  (11),  the  public  is  given  a  30-day 
period  in  which  to  comment;  and  the 
Office.of  Management  and  Budget 
(0MB),  which  has  oversight 
responsibility  under  the  Privacy  Act, 
requires  a  40-day  period  in  which  to 
conclude  its  review  of  the  system. 
Therefore,  please  submit  any  comments 
by  March  2,  2001.  The  public,  0MB, 
and  the  Congress  are  invited  to  submit 
any  comments  to  Mary  E.  Cahill, 
Management  and  Planing  Staff,  Justice 


Management  Division,  United  States 
Department  of  Justice,  Washington,  DC 
20530-0001  (room  1400,  National  Place 
Building). 

A  description  of  the  modification  to 
the  Department's  systems  of  records  is 
provided  below.  In  accordance  with  5 
U.S.C.  552a(r),  the  Department  has 
provided  a  report  to  OMB  and  the 
Congress. 

Dated:  January  8.  2001. 

Stephen  R.  Colgate, 

Assistant  Attorney  General  for 
Administration. 

DOJ  Privacy  Act  Systems  of  Records 

AAG-001     General  Files  Systems 
ATR-001    Antitrust  Division  Expert 

Witness  File 
ATR-002    Congressional  and  White 

House  Referrd  Correspondence  Log 

File 
ATR-003    Index  of  Defendants  in 

Pending  and  Terminated  Antitrust 

Cases 
ATR-004    Statements  by  Antitrust 

Division  Officials  (ATD  Speech  File) 
ATR-005    Antitrust  Caseload 

Evaluation  System  (ACIES) — Time 

Reporter 


ATR-006    Antitrust  Caseload 

Evaluation  System  (ACES)— Monthly 

Report 
ATR-007    Antitrust  Division  Case 

Cards 
ATR-008    Freedom  of  Information/ 

Privacy  Requestor  Subject  Index  File 
ATR-009    Public  Complaints  and 

Inquiries  File 
ATR-014    Civil  Investigative  Demand 

(CID)  Tracking  System 
BIA-001     Decisions  of  the  Board  of 

Immigration  Appeals 
BIA-002    Roster  of  Organizations  and 

their  Accredited,  Representatives 

Recognized  by  the  Board  of 

Immigration  Appeals 
BOP-OOl    Custodial  and  Security 

Record  System 
BOP-002    Freedom  of  Information  Act 

Record  System 
BOP-003    Industrial  Iiunate 

Employment  Record  System 
BOP-004    Inmate  Administrative  . 

Remedy  Record  System 
BOP-005    Iiunate  Central  Records 

System 
BOP-006    Iiunate  Commissary 

Accounts  Record  System 
BOP-007    hmiate  Physical  and  Mental 

Health  Record  System 
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BOP-008    Inmate  Safety  and  Accident 

Compensation  Record  System 
BOP-009    Federal  Tort  Claims  Act 

Record  System 
BOP-OlO    Access  Control  Entry/Exit 

System 
BOP-01 1    Telephone  Activity  Record 

System 
BOP-01 2    Office  of  Internal  Affairs 

Investigative  Records 
BOP-014    Employee  Assistance 

Program  (EAP)  Record  System 
BOP-101     The  National  Institute  of 

Corrections  Technical  Resoiut:e 

Provider  Record  System 
BOP-102    The  National  Institute  of 

Corrections  Field  Readers  List 
BOP-103    National  Institute  of 

Corrections  Academy  Record  System 
BOP-104    National  Institute  of 

Corrections  Mailing  List  & 

Information  Center  Contacts  Records 

System 
CIV-001    Qvil  Division  Case  File 

System 
CIV-002    Civil  Division  Case  File 

System:  Customs  Litigation 
CIV-003    Office  of  Alien  Property  File 

System 
CrV-004    Swine  Flu  Administrative 

Qaim  File  System 
CIV-005    Freedom  of  Information/ 

Privacy  Acts  File  System 
CIV-006    Consiuner/Inquiry 

Investigatory  System 
CrV-007    Congressional  and  Citizen 

Correspondence  File 
COPS-001    Police  Corps  System 
CRM-001     Central  Criminal  Division 

Index  File  and  Associated  Records 
CRM-002    Criminal  Division  Witness 

Secimty  File 
CRM-003    File  of  Names  Checked  to 

Determine  if  those  Individuals  Have 

Been  The  Subject  of  an  Electronic 

Surveillance 
CRM-004    General  Crimes  Section, 

Criminal  Division,  Central  Index  File 

and  Associated  Records 
CRM-005    Index  to  Names  of  Attorneys 

Employed  by  the  Criminal  Division, 

U.S.  Department  of  Justice,  Indicating 

the  Subject  of  the  Memoranda  on 

Criminal  Matters  They  Have  Written 
CRM-006    Information  File  on 

Individuals  and  Conunercial  Entities 

Known  or  Suspected  of  Being 

Involved  in  Fraudulent  Activities 
CRM-007    Name  Card  File  on  Criminal 

Division  Personnel  Authorized  to 

have  Access  to  the  Central  Criminal 

Division  Records 
CRM-008    Name  Card  File  on 

D^artment  of  Justice  Personnel 

Authorized  to  have  Access  to  the 

Classified  Files  of  the  Department  of 

Justice 
CRM-012    Organized  Crime  and 

Racketeering  Section,  General  Index 

File  and  Associated  Records 


CRM-014    Organized  Crime  and 

Racketeering  Section,  Intelligence  and 

Special  Services  Unit,  Information 

Request  System 
CRM-01 7    Registration  and  Propaganda 

Files  Under  the  Foreign  Agents 

Registration  Act  of  1938,  As  Amended 
CRM-01 8    Registration  Files  of 

Individuals  Who  Have  Knowledge  of 

or  Have  Received  Instruction  or 

Assignment  in  Espionage, 

Counterespionage,  or  Sabotage 

Service  or  Tactics  of  a  Foreign 
•   Government  or  of  a  Foreign  Political 

Party 
CRM-01 9    Requests  to  the  Attorney 

General  for  Approval  of  Applications 

to  Federal  Judges  for  Elec^nic 

Interceptions 
CRM-021    The  Stocks  and  Bonds 

Intelligence  Control  Card  File  System 
CRM-022    Witness  Immunity  Records 
CRM-023    Weekly  Statistical  Report 
CRM-024    Freedom  of  Information/ 

Privacy  Act  Records 
CRM-025    Tax  Disclosure  Index  File 

and  Associated  Records 
CRM-026    Index  of  Prisoners 

Transferred  Under  Prisoner  Transfer 

Treaties 
CRM-027    Office  of  Special 

Investigation  (OSI)  Displaced  Persons 

Listings 
CRS-001    Operational  Data  Information 

System 
CRT-001    Central  Civil  Rights  Division 

Index  File  and  Associated  Records 
CRT-002    Files  of  Applications  for  the 

Position  of  Attorney  with  the  Civil 

Rights  Division 
CRT-003    Civil  Rights  Case  Load 

Evaluation  System — Time  Reporting 

System 
CRT-004    Registry  of  Names  of 

Interested  Persons  Desiring 

Notifications  of  Submissions  Under 

Section  5  of  the  Voting  Rights  Act 
CRT-007    Files  on  Employment  Civil 

Rights  Matters  Referred  by  the  Equal 

Employment  Opportimity 

Commission 
CRT-008    Files  on  Correspondence 

Relating  to  Civil  Rights  Matters  from 

persons  Outside  the  Department  of 

Justice 
CRT-009    Civil  Rights  Division  Travel 

Reports 
CRT-010    Freedom  of  Information; 

Privacy  Act  Records 
DAG-003    Drug  Enforcement  Task 

Force  Evaluation  Reporting  System 
DAG-004    Honor  Program  Applicant 

System 
DAG-005    Master  Index  File  of  Names 
DAG-006    Presidential  Appointee 

Candidate  Records  System 
DAG-007    Presidential  Appointee 

Records  System 
DAG-008    Special  Candidates  for 

Presidential  Appointments  and 


Noncareer  SES  Positions  Records 

System 
DAG-009    Summer  Intern  Program 

Records  System 
DAG-010    United  States  Judge  and" 

Department  of  Justice  Presidential 

Appointee  Records 
DAG-Ol  1    Miscellaneous  Attorney 

Persoimel  Records 
DAG-Ol  2    Executive  Secretariat 

Correspondence  Control  System 
DAG-Ol 3    General  Files  System 
DEA-OOl    Air  Intelligence  Program 
DEA-INS-111    Automated  Intelligence 

Records  System  (Pathfinder) 
DEA-003     Automated  Records  and 

Consolidated  Orders  System/ 

Diversion  Analysis  and  Detection 

System  (ARCOS/DADS) 
DEA-004    Congressional 

Correspondence  File 
DEA-005    Controlled  Substances  Act 

Registration  Records  (CSA) 
DEA-006    Freedom  of  Information/ 

Privacy  Act  Records 
DEA-008    Investigative  Reporting  and 

Filing  System 
DEA-010    Plarming  and  Inspection 

Division  Records 
DEA-011    Operations  Files 
DEA-01 2     Registration  Statiis/ 

Investigation  Records 
DEA-01 3    Security  Files 
DEA-01 5    Training  Files 
DEA-01 7    Grants  of  Confidentiality 

FUes  (GCF) 
DEA-020    Essential  Chemical 

Reporting  System 
DEA-021    DEA  Aviation  Unit 

Reporting  System 
DOJ-OOl    Accounting  Systems  for  the 

Department  of  Justice 
DOJ-002    DOJ  Computer  Systems 

Activity  &  Access  Records 
EOIR-001    Records  and  Management 

Information  System 
EOIR-003    Practitioner  Complaint/ 

Disciplinary  Files 
FBI-001    National  Crime  Information 

Center  (NQC) 
FBI-002    The  FBI  Center  Records 

System 
FBI-003    Bureau  Mailing  Lists 
FBI-006    Electronic  Surveillance 

(Elsur)  Indices 
FBI-007    FBI  Automated  Payroll 

System 
FBI-008    Personnel  Information 

Network  System  (PINS) 
FBI-009    Fingerprint  Identification 

Records  System  (FIRS) 
FBI-010    Employee  Travel  Vouchers 

and  Individual  Earning  Records 
FBI-Oil     Employee  Health  Records 
FBI-012    Time  Utilization  Record- 
Keeping  (TURK)  System 
FBI-013    Seciirity  Access  Control 

System  (SACS) 
FBI-014    FBI  Alcoholism  Program 
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fBI-01 5    National  Center  for  the 
jAnalysis  of  Violent  Crime  (NCAVC) 
|BI-016    FBI  Counterdrug  Information 

Indices  System  (CIIS) 

^-017    National  DNA  Index  System 
■  ijNDIS) 
FBI-018    National  Instant  Criminal 

Background  Check  System  (NICS) 
t^S-OOl    The  Immigration  and 

Naturalization  Service  Index  System 
INS-OOIA    The  Immigration  and 

Naturalization  Service  (INS)  Alien 

File  (A-File)  and  Central  Index 
I  System  (CIS) 
INS-002    Office  of  Internal  Audit 

Investigations  Index  and  Records 
lNS-004    The  Asset  Management 

Information  System  (AMIS) 
^NS-007    Orphan  Petitioner  Index  and 
I  Files 
]NS-008    Bond  Management 

Information  System  (BMIS) 
INS-009    Alien  Status  Vertification 

Index 
lNS-010    Freedom  of  Information  Act/ 

Privacy  Act  (FOIA/PA)  Case  Tracking 

and  Reporting  System 

CS-011     The  Password  Issuance  and 
Conti-ol  System  (PICS) 
S-01 2    Deportable  Alien  Control 
I  System  (DACS) 
INS-013    Computer  Linked 
Application  Information  Management 
System 

f  S-01 4    Security  Access  Control 
System  (SACS) 
S-01 5    Port  of  Entry  Office 
I  Management  Support  System 
lNS-016    Secondary  Verification 
i  Automated  LOG  (SVAL) 
lNS-017    Global  Enrolhnent  System 
I   (GES) 
iNS-019    Employee  Assistance 

Program  (EAP)  Treatment  Referral 

Records 
lNS-021     Designated  Entity 
I   Information  Management  System 

(DEIMS) 
^S-022     INS  Attorney/Representative 
j  Complaint/Petition  Files 
JNS-023    Law  Enforcement  Support 
I   Center  Database  (LESC) 
lNS-024    The  FD-258  Fingerprint 
i   Tracking  System 
INS-025    Worksite  Enforcement 

Activity  Record  &  Index  (LYNX) 
lNS-026  Hiring  Tracking  System 
lNTERPOL-001  THE  INTERPOL- 
I   United  States  National  Central  Bureau 

(DMTERPOL-USNCB)  (Department  of 

Justice)  INTERPOL-USNCB  Records 

System 
)MD-001    Background  Investigation 

Check-off  Card 
|MD-002    Controlled  Substances  Act 

Nonpublic  Records 
JMD-003    Department  of  Justice  Pajrroll 
I   System 
jMD-005    Grievance  Records 


JMD-006    Debt  Collection  Management 

System 
JMD-007    Accounting  System  for  the 

Offices,  Boards  and  Divisions  and  the 

United  States  Marshals  Service 
JMD-008    Security  Clearance 

Information  System  (SCIS) 
JMD-009    Debt  Collection  Off-set 

Payment  System 
JMD-01 1    Office  of  General  Counsel 

(OGC)  Correspondence  and  Advice 

Tracking  System  (CATS) 
JMD-01 2    Department  of  Justice  (DOJ) 

Call  Detail  Records 
JMD-{)13    Employee  Locator  File 
JMD-014    Security  Access  Control 

System 
JMD-01 6    Employee  Assistance 

Program  (EAP)  Counseling  and 

Referral  Records 
JMD-01 7    Department  of  Justice  (DOJ) 

Employee  Transportation  Facilitation 

System 
JMD-019    Freedom  of  Information/ 

Privacy  Act  Records 
JMD-020    Freedom  of  Information/ 

Privacy  Acts  (FOI/PA)  Requests 

Letters 
ENRD-001    Appraisers,  Approved 

Attorneys,  Abstractors  and  Tide 

Companies  Files  Database  System 
LDN-002    Congressional 

Correspondence  File 
ENRD-003    Environment  &  Natxu^l 

Resoiuces  Division  Case  &  Related 

Files  System 
LDN-005    Freedom  of  Information  Act 

and  Privacy  Act  Records  System 
LDN-006    Citizens*  Mail  File 
NDIC-001    National  Drug  Intelligence 

Center  Data  Base 
OAG-001     General  Files  System 
OIG-00 1     Office  of  the  Inspector 

General  Investigative  Records  System 
OIG-003    Freedom  of  Information  and 

Privacy  Acts 
OIG-004    OIG  Employee  Training 

Records 
OIG-005    Firearms  Qualificiations 

System 
OIPR-001    Policy  and  Operational 

Records  System 
OIPR-002     Foreign  Intelligence 

Surveillance  Act  Records  System 
OIPR-003    Litigation  Records  System 
OIPR-004    Domestic  Security/ 

Terrorism  Investigations  Records 

System 
OJP-001    EquipmeAt  Inventory 
OJP-004    Grants  Management 

Information  System 
OJP-005    Financial  Management 

System 
OJP-006    Congressional  and  Public 

Affairs  System 
OJP-007    Public  Information  System 
OJP-008    Civil  Rights  Investigative 

System 
OJP-009    Federal  Advisory  Committee 

Membership  Files 


OJP-010    Technical  Assistance 

Resolute  Files 
OJP-011    Registered  Users  File- 
National  Criminal  Justice  Reference 

Service  (NCJRS) 
OJP-012    Public  Safety  Officers 

Benefits  System 
OJP-01 3    Denial  of  Federal  Benefits 

Clearinghouse  System  (DEBAR)    • 
OLA-001     Congressional  Committee 

Chairman  Correspondence  File 
OLA-002    Congressional 

Correspondence  File 
OLA-003    Citizen  Correspondence  File 
OLC-001     Attorney  Assigiunent 

Reports 
OLC-002    Office  of  Legal  Counsel 

Central  File 
OLC-003    Office  of  Legal  Counsel 

Freedom  of  Information  Act  and 

Privacy  Act  Files 
OLP-001    Freedom  of  Information  and 

Privacy  Appeals  Index 
OLP-002    United  States  Judges  Records 

System 
OLP-003    General  Files  System 
OLP-004    Declassification  Review 

Index  System 
OPA-001    .Executive  Clemency  File 
OPA-002     Miscellaneous 

Correspondence  File 
OPA-003    Freedom  of  Information/ 

Privacy  Acts  (FOI/PA)  Request  File 
OPI-001    News  Release,  Document  and 

Index  System 
OPR-001    Office  of  Professional 

Responsibility  Records  Index 
OPR-002    Freedom  of  Information/ 

Privacy  Acts  (FOI/PA)  Records 
OSC-001    Centi^  Index  File  and 

Associated  Records 
OSC-002     Files  on  Correspondence 

Relating  to  Inunigration-Related, 

Unfair  Employment  Practices  from 

Persons  Outside  the  Department  of 

Justice 
OSC-003     Special  Coimsel  for 

Immigration  Related  Unfair 

Employment  Practices  Travel  Reports 
OSC-004    Freedom  of  Information; 

Privacy  Act  Records 
OSCW-001     Caselink  Document 

Database  for  Office  of  Special 

Coimsel — Waco 
PRC-001    Docket,  Scheduling  and 

Control 
PRC-002    Freedom  of  Information  Act 

Record  System 
PRC-003    Inmate  and  Supervision  Files 
PRC-004    Labor  and  Pension  Case, 

Legal  File  and  General 

Correspondence  System 
PRC-005    Office  Operation  and 

Personnel  System 
PRC-006    Statistical,  Educational  and 

E)evelopmental  System 
PRC-007    Workload  Record.  Decision 

Result,  and  Annual  Report  System 
TAX-001    Tax  Division  Central 

Classification  Cards,  Index  Docket 
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Cards,  and  Associated  Records — 

Criminal  Tax  Cases 
TAX-002    Tax  Division  Central 

Classification  Cards,  Index  Docket 

Cards,  and  Associated  Records — Civil 

Tax  Cases 
TAX-003    Files  of  Applications  for  the 

Position  of  Attorney  with  the  Tax 

Division 
TAX-004    Freedom  of  Information — 

Privacy  Act  Request  Files 
TAX-005    Tax  Division  Special 

Projects  FUe 
USA-001     Administrative  Files 
USA-002    A.U.S.A.  Applicant  Files 
USA-003    Citizen  Complaint  Files 
USA-004    Citizen  Correspondence 

Files 
USA-005    Civil  Case  Files 
USA-006    Customer  Complaints 
USA-007    Criminal  Case  Files 
USA-008    Freedom  of  Information  Act/ 

Privacy  Act  Files 
USA-009    Kline  District  of  Columbia 

and  Maryland  Stock  and  Land  Fraud 

Interrelationship  Filing  System 
USA-010    Major  Crimes  Division 

Investigative  Files 
USA-Oil    Prosecutor's  Management 

Information  System  (PROMIS) 
USA-012     Security  Clearance  Forms 

for  Grand  Jury  Reporters 
USA-013    U.S.  Attorney,  District  of 

Columbia  Superior  Court  Division, 

Criminal  Files 
USA-014    Pre-Trial  Diversion  Program 

Files 
USA-015    Debt  Collection  Enforcement 

System 
USA-016    Assistant  United  States 

Attorney  Applicant  Records  System 
USA-Q17    Appointed  Assistant  United 

States  Attorneys  Personnel  System 
USA-018    United  States  Attorneys' 

Office  Giglio  Information  Files 
USM-001     United  States  Marshals 

Service  Badge  and  Credentials  File 
USM-002    United  States  Marshals 

Service  Interned  Inspections  System 
USM-003    United  States  Marshals 

Service  Prisoner  Transportation 

System 
USM-004    Special  Deputation  Files 
USM-005    U.S.  Marshals  Service 

Prisoner  Processing  and  Population 

Management/Prisoner  Tracking 

System  (PPM/PTS) 
USM-006    United  States  Marshals 

Service  Training  Files 
USM-007    Warrant  Information 

Network  (WIN) 
USM-008    Witness  Security  Files 

Information  System 
USM-009    Inappropriate 

Commimications/Threat  Information 

System 
USM-010    Judicial  Facility  Security 

Index  System 
USM-011    Judicial  Protection 

Information  System 


USM-012    U.S.  Marshals  Service 
Freedom  of  Information/Privacy  Act 
(FOI/PA)  File 

USM-013    U.S.  Marshals  Service 
Administration  Proceedings,  Claims 
and  Civil  Litigation  Files 

USM-014    Joint  Automated  Booking 
Stations  (JABS) 

USM-015    U.S.  Marshals  Service 
(USMS)  Employee  Assistance 
Program  (EAP)  Records 

USM-016    U.S.  Marshals  Service 
(USMS)  Key  Control  Record  System 

USM-017    Judicial  Security  Staff 
Inventory 

USM-018    Alternative  Dispute 
Resolution  (ADR)  Files  and  Database 
Tracking  System 

UST-001    Bankruptcy  Case  Files  and 
Associated  Records 

UST-002    Trustee  File 

UST-003    U.S.  Trustee  Timekeeping 
System 

UST-004    United  States  Trustee 
Program  Case  Referral  System 

***** 

Routine  Uses  of  Records  Maintained  in 
the  System,  Including  Categories  of 
Users  and  the  Purposes  of  Such  Uses 

Pursuant  to  subsection  (b)(3)  of  the 
Privacy  Act,  the  Department  of  Justice 
may  disclose  relevant  and  necessary 
information  to  a  former  employee  of  the 
Department  for  ptuposes  of:  responding 
to  an  official  inquiry  by  a  federal,  state, 
or  local  government  entity  or 
professional  licensing  authority,  in 
accordance  with  applicable  Department 
regulations;  or  facilitating 
communications  with  a  former 
employee  that  may  be  necessary  for 
personnel-related  or  other  official 
purposes  where  the  Department  requires 
information  and/or  consultation 
assistance  from  the  former  employee 
regarding  a  matter  within  that  person's 
former  area  of  responsibility. 
***** 

[FR  Doc.  01-2397  Filed  1-30-01;  8:45  am) 
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MORRIS  K.  UDALL  SCHOLARSHIP 
AND  EXCELLENCE  IN  NATIONAL 
ENVIRONMENTAL  POUCY 
FOUNDATION 

The  United  States  Institute  for 
Environmental  Conflict  Resolution; 
Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  U.S.  Institute  for 
Environmental  Conflict  Resolution 
Application  for  ttie  National  Roster  of 
Dispute  Resolution  and  Consensus 
Building  Professionals:  Sul>-Roster  of 
Transportation  lyisdiators  &  Facilitators 

AGENCY:  Morris  K.  Udall  Scholarship 
and  Excellence  in  National 
Environmental  Policy  Foundation,  U.S. 
Institute  for  Environmental  Conflict 
Resolution. 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  and 
supporting  regulations,  this  document 
annoimces  that  the  U.S.  Institute  for 
Environmental  Conflict  Resolution  (the 
Institute),  part  of  the  Morris  K.  Udall 
Foundation,  is  planning  to  submit  the 
following  proposed  Information 
Collection  Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB): 
National  Roster  of  Environmental 
Dispute  Resolution  and  Consensus 
Building  Professionals:  Sub-Roster  of 
Transportation  Mediators  &  Facilitators. 
Before  submitting  the  ICR  to  OMB  for 
review  and  approval,  the  Institute  is 
soliciting  comments  regarding  the 
proposed  information  collection  (see  the 
section  C.  below  entitled  Questions  to 
Consider  in  Making  Comments.)  This 
dociunent  provides  information  on  the 
need  for  the  Sub-Roster  of 
Transportation  Mediators  &  Facilitators, 
the  information  to  be  recorded  in  the 
sub-roster,  and  the  entry  criteria  for 
applicants  who  wish  to  be  listed.  The 
sub-roster  application  will  not  be 
available  until  all  Paperwork  Reduction 
Act  requirements  are  met. 
DATES:  Comments  must  be  submitted  on 
or  before  April  2,  2001. 

ADDRESSES:  Direct  comments  and 
requests  for  information,  including 
copies  of  the  proposed  ICR  to:  Joan  C. 
Calcagno,  Roster  Manager,  U.S.  Institute 
for  Environmental  Conflict  Resolution, 
110  South  Church  Avenue,  Suite  3350, 
Tucson,  Arizona  85701,  Fax:  520-670- 
5530,  Phone:  520-670-5299,  E-mail: 
roster@ecr.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Joan 
C.  Calcagno,  Roster  Manager,  U.S. 
Institute  for  Environmental  Conflict 
Resolution,  110  South  Church  Avenue, 
Suite  3350,  Tucson.  Arizona  85701,  Fax: 
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520-670-5530,  Phone:  520-670-5299, 
E-mail:  roster@ecr.gov. 
SUPPLEMENTARY  INFORMATION: 

A.  Title  for  the  Collection  of 
Information 

Application  for  National  Roster  of 
Environmental  Dispute  Resolution  and 
Consensus  Building  Professionals:  Sub- 
Roster  of  Transportation  Mediators  & 
Facilitators. 

B.  Potentially  Affected  Persons 

You  are  potentially  affected  by  this 
action  if  you  are  a  dispute  resolution 
professional  with  experience  related  to 
environmental  reviews  of  transportation 
projects  and  you  wish  to  be  listed  on  the 
National  Roster  of  Environmental 
Dispute  Resolution  and  Consensus 
Building  Professionals:  Sub-Roster  of 
Transportation  Mediators  &  Facilitators. 

C.  Questions  To  Consider  in  Making 
Comments 

The  U.S.  Institute  for  Envirormiental 
Conflict  Resolution  requests  your 
cormnents  to  any  of  the  following 
questions  related  to  collecting 
information  for  the  Sub-Roster  of 
Transportation  Mediators  &  Facilitators: 

(1)  Is  the  proposed  sub-roster 
application  ("collection  of 
information")  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility? 

(2)  Is  the  agency's  estimate  of  the  time 
spent  completing  the  application 
("burden  of  the  proposed  collection  of 
information")  accurate,  including  the 
validity  of  the  methodology  and 
assumptions  used? 

(3)  Can  you  suggest  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected? 

(4)  Can  you  suggest  ways  to  minimize 
the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use' of 
appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology? 

D.  Abstract 

The  U.S.  Institute  for  Envirormiental 
Conflict  Resolution  plans  to  collect 
information  from  environmental  dispute 
resolution  professionals  with  experience 
in  transportation  cases  who  desire  to 
become  members  of  a  roster  of  neutrals 
from  which  agencies  may  select 
providers  of  neutral  services.  The 
proposed  transportation  roster  is  being 
established  as  part  of  the  U.S. 
Department  of  Transportation's 
Guidance  on  Dispute  Resolution,  to 
provide  resources  for  neutral  assistance 


in  coimection  with  environmental 
reviews  of  transportation  projects. 

Responses  to  me  collection  of 
information  (the  application)  are 
voluntary,  but  required  to  obtain  a 
benefit  (listing  on  the  Sub-Roster  of 
Transportation  Mediators  & 
Facilitators.)  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  uriless  it  displays  a 
currentiy  valid  OMB  control  niunber. 

Background  Information:  U.S.  Institute 
for  Environmental  Conflict  Resolution 

The  U.S.  Institute  for  Envirormiental 
Conflict  Resolution  was  created  in  1998 
by  the  Environmental  Policy  and 
Conflict  Resolution  Act  (P.L.  105-156). 
The  Institute  is  located  in  Tucson, 
Arizona  and  is  part  of  the  Morris  K. 
Udall  Foundation,  an  indeperident 
agency  of  the  executive  branch  of  the 
federal  government.  The  Institute's 
primary  purpose  is  to  provide  impartial, 
non-partisan  assistance  to  federal  and 
non-federal  parties.  The  Institute 
provides  assistance  in  seeking 
agreement  or  resolving  disputes  through 
use  of  mediation  and  other 
collaborative,  non-adversarial  means 
regarding  environmental,  natural 
resources,  and  public  lands  issues 
involving  a  federal  interest.  The 
Institute  accomplishes  most  of  its  work 
by  partnering  or  contracting  with,  or 
referral  to,  experienced  practitioners. 

The  Need  for  and  Proposed  Use  of  the 
Information  Collected  in  the 
Application  for  the  Sub-Roster  of 
Transportation  Mediators  and 
Facilitators 

The  environmental  streamlining 
section  of  the  Transportation  Equity  Act 
for  the  21st  Century  (TEA-21)  (Public 
Law  105-178,  as  amended  105-206)  was 
created  by  Congress  in  response  to 
imdue  delays  in  completing 
transportation  projects  and  directs 
federal  agencies  to  coordinate 
environmental  reviews  of  transportation 
projects.  Many  of  the  delays  were  a 
result  of  unresolved  disputes  among 
agencies  in  the  review  process.  Thus,  a 
key  part  of  environmental  streamlining 
is  managing  conflict  when  it  develops. 
Through  discussions  with  federal  and 
state  transportation  and  environmental 
agencies,  the  Federal  Highway 
Administration  (FHWA)  (an  agency  in 
the  U.S.  Department  of  Transportation) 
identified  the  need  for  an  efficient, 
effective  alternative  dispute  resolution 
(ADR)  system.  The  FHWA  contracted 
with  the  Institute  to  provide  assistance 
in  designing  and  implementing  an  ADR 
system.  The  system  has  been  designed 
to  prevent  and  resolve  disputes  among 


federal  and  state  transportation,  natural 
resource,  and  environmental  regulatory 
agencies.  It  is  designed  to  address 
conflicts  over  specific  issues  that  arise 
imder  the  National  Environmental 
Policy  Act  (NEPA)  process,  that  is,  the 
preparation  of  Environmental 
Assessments  or  Environmental  Impact 
Statements  for  specific  projects,  or 
determining  whether  Categorical 
Exemptions  apply.  It  also  applies  to 
reviews  for  potential  impacts  on 
historical  and  archeological  resources, 
and  to  reviews  associated  with  permits 
that  some  projects  require,  such  as 
dredge  and  fill  permits  from  the  Army 
Corps  of  Engineers  (under  Section  404 
of  the  Clean  Water  Act). 

The  Sub-Roster  of  Transportation 
Mediators  &  Facilitators  ("sub-roster")  is 
part  of  the  ADR  system.  Interviews  with 
numerous  federal  and  state  agency 
representatives,  who  are  potential  users 
of  the  system,  identified  the  need  for 
professional  third-party  assistance.  The 
sub-roster  provides  agencies  with  one 
source  from  which  to  find  experienced 
neutrals  to  focilitate  negotiations  and  to 
help  resolve  disputes.  Agency  persormel 
will  use  the  sub-roster  primarily  to  find 
facilitators  or  mediators  experienced  in 
preventing  and  resolving  disputes  that 
arise  during  environmental  reviews  of 
transportation  projects.  Agencies  may 
also  look  to  the  sub-roster  for  such 
services  as  conflict  assessment,  process 
design,  or  related  professional  advice  in 
these  same  issues. 

In  order  for  the  sub-roster  to  be  an 
efficient  and  effective  part  of  the 
environmental  streamlining  ADR 
system,  it  must  provide  agency 
persormel  seeking  assistance  specific 
information  related  to  the  third-party 
neutral's  experience  with  environmental 
reviews  of  transportation  projects.  The 
Institute  operates  the  National  Roster  of 
Environmental  Dispute  Resolution  and 
Consensus  Building  Professionals 
("roster"),  which  has  existed  since 
February  2000.  (The  roster  application 
is  open  and  continuous  and  available  on 
Institute's  website:  www.ecr.gov.)  Sub- 
roster  applications  will  be  submitted  by 
those  practitioners  who  are  already,  or 
will  become,  members  of  the  roster.  The 
information  already  collected  through 
the  roster  application  process  is  not 
specific  enough  to  allow  all  roster 
members  with  this  particular  experience 
to  be  identified.  Collection  of  specific 
information  relating  to  transportation 
experience  will  expedite  the 
identification  of  appropriate  neutrals. 

The  sub-roster  information, 
instructions  and  application  will  be 
available  from  the  Institute's  website  as 
a  PDF  document.  The  application 
gathers  the  information  necessary  to 
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determine  whether  the  applicant  meets 
the  entry  criteria  and  gathers  some 
additional  information  important  to 
selecting  appropriate  practitioner 
candidates  for  the  particular  situation. 
Information  will  be  entered  on  the 
application  online,  similarly  to  common 
computerized  word  processing.  It  will 
then  be  printed  out  and  mailed  in.  The 
applicant  can  also  save  the  application 
electronically  for  purposes  of  updating 
or  revision.  Hardcopy  applications  will 
be  available  by  request  to  the  Institute. 
Sub-roster  members  names  and 
locations  will  be  tracked  and  searchable 
in  an  electronic  database  maintained  by 
the  Institute.  Agencies  will  be  able  to 
request  assistance  in  identifying 
appropriate  practitioners  by  contacting 
the  Institute  Roster  Manager. 

Dmft  Sub-Roster  Application 

The  draft  application  is  attached.  The 
format  of  the  draft  application  will  be 
modified  to  use  fonts,  spacing  and 
formatting  for  optimum  electronic  use. 

E.  Burden  Statement 

This  ICR  compiles  data  available  from 
the  resumes  of  most  mediators  and 
facilitators  with  experience  in 
environmental  reviews  of  transportation 
projects  into  a  format  that  is 
standardized  and  easily  accessible  for 
use  in  making  referrals.  The  application 
will  be  submitted  only  by  members  of 
the  National  Roster  of  Environmental 
Dispute  Resolution  and  Consensus 
Building  Professionals,  who  will  have 
familiarity  with  providing  this  type  of 
information  as  a  result  of  applying  for 
membership;  the  roster  application  is 
filled  out  and  submitted  online  and  is 
more  detailed.  Sub-roster  applicants 
will  need  to  complete  the  sub-roster 
application  only  once.  They  will  be  able 
to  update  their  information  on  a 
voluntary  basis.  The  burden  includes 
time  spent  to:  (1)  Review  the  entry 
criteria,  definitions,  instructions  and 
application;  (2)  access  current  (within 
the  last  ten  years)  information  about 
their  experience  with  enviroiunental 
reviews  of  transportation  projects;  and 
(3)  enter  the  information  on  the  form, 
print  it  and  mail  it. 

Likely  Respondents:  Ciurent  and 
future  members  of  the  National  Roster  of 
Environmental  Dispute  Resolution  and 
Consensus  Building  Professionals. 

Estimated  Number  of  Respondents 
(first  year):  80. 

Estimated  Number  of  New 
Respondents  (per  year  for  succeeding 
year):  10. 

Proposed  Frequency  of  Response:  one, 
with  voluntary  update. 

Respondent  Time  Burden  Estimates: 


Estimate  Time  per  Response:  140 
minutes. 

Estimated  Number  of  Updates  (per 
year):  1,  for  half  of  the  respondents. 

Estimated  Time  for  Update:  15 
minutes. 

Estimated  Total  First  Year  Rurden: 
11200  minutes. 

Estimated  Total  Subsequent  Year 
Annual  Rurden:  1400  minutes,  new 
respondents  -t-  675  minutes,  updates. 

Respondent  Cost  Burden  Estimates  (at 
$150.  per  hour): 

No  capital  or  start-up  costs  (respondents 
will  use  the  same  computer  equipmeitt 
to  access  the  sub-roster  application  as 
was  used  for  their  National  Roster  of 
ECR  Practitioner  application  or 
respondents  can  request  an  application 
by  phone  or  mail;  applications  are 
submitted  through  US  Postal  Service) 

Estimated  Cost  per  Respondent  (first 
year):  $345. 

Estimated  Cost  per  Respondent 
(subsequent  year):  $38. 

Estimated  Total  First  Year  Rurden: 
$27,990. 

Estimated  Total  Subsequent  Year 
annual  Rurden:  $3,500,  new 
respondents;  $1,688,  updates. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purpose  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information  and 
transmitting  information. 

(Authority:  20  USC  Sec.  5601-5609). 

Dated  the  16th  day  of  January,  2001. 
Christopher  L.  Helms, 

Executive  Director,  Morris  K.  Udall 
Foundation. 

U.S.  Institute  for  Environmental 
Conflict  Resolution 

National  Roster  of  Enviroiunental 
Dispute  Resolution  and  Consensus 
Ruilding  Professionals;  Sub-Roster  of 
Transportation  Mediators  &■  Facilitators 
Instructions  &•  Application 

Sub-Roster  Entry  Criteria 

1.  Membership  on  the  National  Roster  of 

Environmental  Dispute  Resolution 
and  Consensus  Building 
Professionals 

2.  Participation  as  a  Principal 

Professional  in  two  Transportation 
Cases  within  the  last  ten  years 
or 
Participation  as  a  Principal 


Professional  in  one  Transportation 
"Case  within  the  last  ten  years 
and 

one-year  full  time  equivalent 
experience  within  the  last  ten  years: 
working  for,  or  as  a  consultant  to, 
a  transportation  agency,  an 
environmental  resource  agency  or 
an  environmental  regulatory  agency 
in  a  position  with  responsibility  for 
environmental  reviews  of 
transportation  projects 
or 

providing  legal  advice  or 
representation  to  parties  in  cases 
involving  environmental  reviews  of 
transportation  projects 

Please  Note 

•  "Membership  on  the  National 
Roster  of  Enviroiunental  Dispute 
Resolution  and  Consensus  Building 
Professionals"  in  criteria  (1.)  means  you 
have  submitted  an  application  to  the 
roster  and  been  notified  of  approval. 

•  The  italicized  terms  in  tne  entry 
criteria  have  specific  definitions.  The 
definitions  are  included  below. 

•  Principal  Professional  incorporates 
the  definition  of  Environmental  Dispute 
Resolution  and  Consensus  Ruilding 
Professional,  which  requires  that  you 
only  count  cases  in  which  you  were  a 
"third  party  neutral  engaged  to  assist  all 
parties*  *  *"  in  various  collaborative 
processes.  Do  not  include  cases  in 
which  you  acted  as  a:  representative  of 
or  negotiator  for  a  party,  presiding 
judge,  hearing  officer,  or  arbitrator. 

•  A  Case  requires  at  least  20  hours  of 
your  activity.  Case  Hours  is  specifically 
defined. 

•  Only  cases  within  the  last  ten  years 
and  on  going  cases  can  be  included. 

•  A  transportation  case  could  involve 
the  affected  agencies  (inter-agency),  just 
one  agency  (intra-agency),  or  all 
stakeholders.  Listing  inter-agency  cases 
is  preferred. 

•  You  may  count  as  a  transportation 
case,  a  case  you  included  in  the 
Qualifying  Case  section  of  your  roster 
application,  but  you  must  include  the 
information  about  the  case  as  requested 
in  the  sub-roster  application. 

•  "One  year  full  time  experience  in 
the  last  ten  years"  means  that  the 
experience  does  aot  necessarily  have  to 
have  been  gained  during  one  calendar 
year  and  could  be  spread  over  the  last 
ten  years. 

Definitions 

Case.  Involves  an  actual  or  potential 
dispute  or  lack  of  agreement  on  one  or 
more  issues  in  controversy.  A  case  may 
also  be  described  as  a  process  of 
building  agreement,  recommendations, 
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ir  advice  on  actual  or  potential  issues 
n  controversy  as  well  as  facilitating 
collaborative  processes  anrong  multiple 
)arties  on  actual  or  potential  issues  in 
jontroversy.  Systems  design  and 
{valuation  work  would  also  be 
ncluded.  A  case  must  have  engaged  the 
mvironmental  dispute  resolution  and 
consensus  building  professional  for 
more  than  20  case  hours. 

Transportation  case.  A  case  involving 
1)  environmental  review  of  a  specific 
transportation  project  or  (2)  a  case 
involving  "up-front"  collaborative 
efforts  at  the  planning  stage  among 
transportation,  environmental  resource 
and  environmental  regulatory  agencies 
or  (3)  the  design  of  processes  to  manage 
conflict  and  resolve  disputes  relating  to 
environmental  review  of  transportation 
projects. 

Environmental  review.  Review  of 
transportation  projects  for 
snvironmental,  archeological,  or 
listorical  impacts  (e.g.,  reviews 
associated  with  the  National 
Environmental  Policy  Act  (NEPA) 
process;  permits  under  Section  404  of 
the  Clean  Water  Act;  U.S.  Fish  and 
Wildlife  Service  and  National  Marine 
Fisheries  Service  consultations  under 
the  Endangered  Species  Act;  U.S. 
Environmental  Protection  Agency 
project  approvals;  historical  and 
archeological  reviews  associated  with 
Section  4(f)  of  the  U.S.  DOT  Act  of  1966 
and  Section  106  of  the  National  Historic 
Preservation  Act  and  related 
regulations;  or  similar  state 
requirements.) 

Transportation  project.  A  surface 

ighway  and/or  transit)  or  air 
transportation  project. 

L Transportation  agency.  Local,  state,  or 
leral  transportation  agency. 

Environmental  resource  agency  and/ 
or  Enviroiunental  regulatory  agency. 
Agencies  charged  with  planning  for  and 
managing  natural  historical,  or 
archeological  resources;  issuing  and 
enforcing  environmental  regulations; 
conducting  environmental  reviews.  For 
example:  a  state  department  of  game 
and  fish  or  natural  resource  agency,  U.S. 
Environmental  Protection  Agency,  U.S. 
Fish  and  Wildlife  Service,  U.S.  Forest 
Service,  National  Marine  Fisheries 
Service,  Bureau  of  Land  Management, 
Army  Corps  of  Engineers,  U.S.  Coast 
Guard,  National  Advisory  Coimcil  on 
Historic  Preservation. 

Case  hours.  Actual  contact  time  with 
the  parties  as  individuals  or  a  group, 
plus  time  spent  in  conduct  of  all  phases 
of  the  process,  or  evaluating  or  reporting 
on  the  process.  This  does  not  include 
hours  spent  prior  to  professional 
engagement  in  the  project. 


,re( 


Environmental  dispute  resolution  and 
consensus  building  professional.  Any 
third  pariy  neutral  engaged  to  assist  all 
parties  in  the  prevention,  management, 
or  resolution  of  disputes  or  controversy. 
The  environmental  dispute  resolution 
and  consensus  building  professional 
shall  have  expertise  in  one  or  more  of 
the  following  processes:  facilitation, 
mediation,  consensus  building,  neutral 
evaluation/fact  finding,  settlement 
judge,  conflict  assessment,  process 
design,  or  dispute  systems  design. 

Principal  professional.  An 
environmental  dispute  resolution  and 
consensus  building  professional  (see 
above)  who  has  been  engaged  to  serve 
as  the  lead  in  a  case.  A  principal 
professional  includes  serving  as  a  co- 
mediator  or  other  such  circumstance 
where  duties  and  responsibilities  are 
shared  equally  as  peers. 

Saving  the  Application  for  Your 
Records  and  Revision  (To  Be  Added) 

Submitting  Your  Application 

The  application  pages  will  provide 
information  for  determining  compliance 
with  the  entry  criteria  and  will  be  sent 
to  those  seeking  referrals.  Thus  you 
must  supply  iniormation  that  reflects  a 
match  with  entry  criteria  and  you  have 
the  opporttmity  to  supply  additional 
information  to  users.  The  reference  page 
is  for  Institute  use  only. 

Please  fill  out  the  application  pages 
and  the  reference  page  online.  Print 
these  pages.  Mail,  do  not  fax,  these 
pages  oidy  to:  Joan  C.  Calcagno,  Roster 
Manager,  U.S.  Institute  for 
Environmental  Conflict  Resolution,  110 
South  Chuirch  Avenue,  Suite  3350, 
Tucson,  Arizona  85701;  and  for 
assistance,  questions  or  hardcopy 
application:  520-670-5299  Ext.  19 
roster  ©ecr.gov 

Conditions  for  Listing 

In  submitting  your  application  for  the 
Sub-Roster  of  Transportation  Mediators 
&  Facilitators,  you  agree  to  abide  by  the 
same  Terms  and  Conditions  agreement 
that  applies  to  your  roster  membership 
(see  the  last  page  of  your  roster 
application)  and  the  same. 

Certification:  I  certify  that  all 
information  submitted  by  me  on  this 
application  is  correct  to  the  best  of  my 
knowledge.  I  wish  to  be  listed  on  the 
Sub-Roster  of  Transportation  Mediators 
&  Facilitators  if  found  to  meet  the 
qualifications  for  inclusion.  Moreover,  I 
have  read,  understand  and  agree  to 
abide  by  all  terms  set  forth  in  the 
Conditions  of  Listing  Agreement, 
referred  to  above,  as  a  condition  for 
listing  on  the  sub-roster.  I  further 
understand  that  false  certification  may 


subject  me  to  civil  or  criminal  penalties 
as  prescribed  in  18  U.S.C.  1001. 1  also 
imderstand  that  all  information 
provided  by  me  on  this  application  is 
public  record.  In  my  application.  I 
certify  that  I  am  not  cvurently  debarred, 
suspended,  proposed  for  debarment  or 
suspension,  nor  have  I  been  declared 
ineligible  for  the  award  of  contracts  by 
any  Federal  agency. 

Application  Instructions 

Item  1 .  Transportation  Case 
Information:  In  the  spaces  provided, 
enter  the  requested  information  on  up  to 
two  Transportation  Cases  in  which  you 
were  the  IMncipal  Professional  and 
which  took  place  in  the  last  ten  years. 
Indicate  yoiu'  primary  Alternative 
Dispute  Resolution/Environmental 
Conflict  Resolution  role.  Enter  the 
estimated  number  of  case  hours  (to  date, 
if  the  case  is  on  going),  the  number  of 
parties  or  represented  interests 
involved,  and  the  type  of  transportation 
project.  Provide  a  detailed  description 
of  the  case  including  the  enviroiunental 
review  process  involved,  your  activities, 
and  the  outcomes. 

Item  2.  Professional  Transportation 
Experience:  In  the  spaces  provided, 
enter  information  on  your  paid  job 
experience  working  for  a  transportation 
agency,  environmental  resource  agency, 
or  environmental  regulatory  agency,  or 
your  experience  as  a  consultant  to  such 
agencies.  Include  only  work  or 
consulting  experience  in  which  you  had 
responsibility  for  environmental 
reviews  of  transportation  projects.  And/ 
or  enter  information  about  your 
experience  providing  legal  advice  or 
representation  to  parties  in  cases 
involving  environmental  reviews  of 
transportation  projects. 

Item  3.  Summary  Numbers:  In  the 
space  provided,  enter  the  total  niunber 
of  Transportation  Cases  in  which  you 
participated  as  Principal  Professional  in 
the  last  10  years  and  the  average  number 
of  case  hours. 

Item  4.  Summary  Narrative:  In  the 
space  provided,  enter  a  narrative 
description  of  the  body  of  your 
experience  with  transportation  cases, 
issues,  and  processes,  particularly 
experience  with  developing  timelines 
for  transportation  projects,  with  "404/ 
NEPA  merger"  processes,  or  with 
resolving  interagency  disputes. 

References:  For  each  case,  provide 
one  reference.  Please  provide  one 
reference  for  your  Professional 
Transportation  Experience,  if 
applicable. 
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References 

For  each  case,  provide  one  reference. 
Please  provide  name,  title,  and  address 
and  phone  number,  including  area  code. 

Case  name:    . 

Reference  Name: 

Title:  

Address:    

Phone  Number:    

Case  name:    

Reference  Name: 

Title:  

Address:    

Phone  Number:    

Please  provide  one  reference  for  your 
Professional  Transportation  Experience,  if 
applicable.  Please  include  name,  title, 
transportation  or  environmental  agency, 
address,  phone  number. 

Work  Reference  Name:  . 

Tide:  

Transportation/Enviromnental  Agency:    

Address:    

Phone  Number:    

Note:  The  reference  information  is  for 
Institute  use  only  and  will  not  be  available 
to  other  parties. 

U.S.  Institute  for  Enviromnental  Conflict 
Resolution  Sub-Roster  of  Transportation 
Mediators  and  Facilitators 

Name:     

City  and  State: 

Highlights  of  Transportation  Case  Experience 

Transportation  Case  Name:  

Primary  Role: 


Month  and  year  of  completion  or  on  going: 
Estimated  Number  of  case  hours: 


Number  of  Parties  or  represented  interests: 
Parties/entities: 


Type   of  Transportation   project    (highway, 

transit,  air): 

Case  Description:    


Transportation  Case  Name: 
Primary  Role: 


Month  and  year  of  completion  or  on  going: 

Estimated  Number  of  case  hours:    

Number  of  Parties  or  represented  interests: 

Parties/entities: 


Type    of  Transportation    profect    (highway, 

transit,  air):  

Case  Description:    ^_^_^_ 


Tmnsportation  Work  Experience 

Organization:    

Full  or  Part  time: 


Occupation,  position  or  title:   

Month  and  year  worked  from  and  to:     

Description     of    primary    responsibiUty/in- 
volvement:    

The  total  number  of  Transportation 
Cases  as  a  Principal  Professional  in  the 
last  ten  years: 

The  average  ntunber  of  case 
hours: 

Narrative  Description  of  experience 
with  transportation  cases,  issues  and/or 
processes: 

[FR  Doc.  01-1764  Filed  1-30-01;  8:45  am] 
eajjNO  CODE  eno-FN-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  00-019] 

NASA  Advisory  Council  (NAC),  Space 
Science  Advisory  Committee  (SScAC), 
Sun-Earth  Connection  Advisory 
Subcommittee  Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  meeting. 

summary:  ]n  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Coimcil,  Space  Science 
Advisory  Committee,  Sun-Earth 
Connection  Advisory  Subcommittee. 

DATES:  Tuesday,  February  20,  2001,  8:30 
a.m.,  to  5:00  p.m.;  Wednesday,  21,  2001. 
8:30  a.m.  to  5:00  p.m.;  Thursday, 
February  22,  2001,  8:30  a.m.  to  1:00 
p.m. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  300  E  Street,  SW, 
Conference  Room  6H46,  Washington, 
DC,  20546. 

FOR  FURTHER  INFORMATION  CONTACT.  Dr. 
George  L.  Withbroe,  Code  S,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546,  202/358-2150. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  the  public  up  to 
the  capacity  of  the  room.  The  agenda  for 
the  meeting  includes  the  following 
topics: 

— Geospace  Management  Operations 
Working  Group. 

— STEREO  Evolution  and  Development 
Status. 

— National  Research  Council  Decadal 
Siu^ey  and  relation  to  next  Roadmap. 

— Imager  for  Magnetopause-to- Aurora 
Global  Exploration  Mission  Initial 
Results. 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  January  25,  2001.  * 

Beth  M.  McCormick, 

Advisory  Committee  Management  Officer, 

National  Aemnautics  and  Space 

A  dministration . 

(FR  Doc.  01-2628  Filed  1-30-01;  8:45  am] 

BtLUNQ  CODE  7910-01-^ 


NATIONAL  SaENCE  FOUNDATION 

Notice  of  Permit  Applications  Received 
Under  ttie  Antarctic  Conservation  Act 
of  1978  (Pub.  L  95-541) 

AGENCY:  National  Science  Foundation. 
ACTION:  Notice  of  Permit  Applications 
Received  tmder  the  Antarctic 
Conservation  Act  of  1978.  Public  Law 
95-541. 

SUMMARY:  The  National  Science 
Foimdation  (NSF)  is  required  to  publish 
notice  of  permit  applications  received  to 
conduct  activities  regulated  under  the 
Antarctic  Conservation  Act  of  1978. 
NSF  has  published  regulations  imder 
the  Antarctic  Conservation  Act  at  Title 
45  Part  670  of  the  Code  of  Federal 
Regulations.  This  is  the  required  notice 
of  permit  applications  received. 
DATES:  Interested  parties  are  invited  to 
submit  written  data,  comments,  or 
views  with  respect  to  this  permit 
application  by  March  2,  2001.  Permit 
applications  may  be  inspected  by 
interested  parties  at  the  Permit  Office, 
address  below. 

ADDRESSES:  Comments  should  be 
addressed  to  Permit  Office,  Room  755, 
Office  of  Polar  Programs,  National 
Science  Foimdation,  4201  Wilson 
Boulevard,  Arlington,  Virginia  22230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  Jatko  at  the  above  address  or  (703) 
292-8032. 

SUPPLEMENTARY  INFORMATION:  The 
National  Science  Foimdation,  under  the 
authority  of  the  Antarctic  Conservation 
Act  of  1978,  as  amended,  issued 
regulations  providing  for  the 
conservation  of  Antarctic  animals  and 
plants.  The  regulations  provide  for  a 
permit  system  for  various  activities  in 
Antarctica  otherwise  prohibited, 
including  entry  into  Antarctic  Specially 
Protected  Areas,  taking  of  native 
mammals,  birds,  or  plants,  exporting  or 
importing  any  native  mammal,  bird  or 
plant,  or  introducing  into  Antarctica  any 
non-native  species. 

The  applications  received  are  as 
follows: 

1.  Applicant — Permit  Application  No. 
20001-025:  Daniel  P.  Costa,  Department 
of  Biology,  University  of  California, 
Santa  Cruz,  CA  95064. 

Activity  for  Which  Permit  is 
Requested:  Take  and  Import  into  the 
U.S.  The  applicant  proposes  to  capture 
up  to  25  Crabeater  seals  (Lobodon 
carcinophagus),  and  up  to  10  each  of 
Leopard  (Thydrurga  leoptony),  Weddell 
(Leptonyshotes  weddellii)  and  Ross 
seals  (Ommatophoca  rossii)  per  season 
over  the  next  3  years  for  the  purpose  of 
collecting  blood,  tissue  and  stomach 
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nmples,  take  measurements  and  attach 
satellite  relay  data  loggers  (SRDL)  and 
VHF  radio  tags.  The  purpose  for  these 
activities  is  to  determine  and  better 
understand  the  foraging  strategies 
utilized  by  marine  predators  in  the  face 
of  meso-  and  fine-scale  ecological 
variability.  The  collected  samples  will 
be  imported  into  the  U.S.  for  further 
analysis. 

Location:  Within  the  seasonal  pack 
ice  in  Marguerite  Bay,  West  Antarctic 
Peninsula. 

Dates:  April  1,  2001  to  August  31, 
^003. 

I  2.  Applicant — Permit  Application  No. 
2001-026:  Bruce  D.  Sidell,  School  of 
Marine  Sciences,  University  of  Maine, 
Orono,  ME  04469-5471. 
I  Activity  for  Which  Permit  is 
Requested:  Introduce  into  Antarctica. 
The  applicant  proposes  to  use  a  mixture 
of  species  of  frozen  fish  tissues  from 
species  native  to  Patagonian  Chile, 
specifically  Macruronis  magellanicus 
and  Dissostichus  eleganoides,  as  bait  in 
experimental  fishing  of  fish  traps/pots 
in  the  Antarctic  peninsula  area.  The  bait 
will  be  used  to  attempt  to  capture 
Antarctic  fishes,  in  particular 
Channichthyid  icefishes,  for  ongoing 
studies  of  the  physiology  and 
biochemistry  of  Antarctic  icefishes.  In 
all  previous  research  seasons  to  date, 
capture  of  fish  specimens  has  been 
carried  out  exclusively  by  benthic 
trawling.  If  use  of  the  fish  traps  proves 
to  be  successful,  this  method  could 
reduce  the  necessity  and  frequency  for 
use  of  movable  bottom  gear  and 
resultant  disruption  to  benthic 
communities  and  could  yield  a  much 
more  diverse  sample  of  fish  species  for 
research  work. 

Location:  AntEirctic  peninsula  area  in 
the  vicinities  of  Low,  Brabant,  Anvers, 
Livingston  Islands  and  Deallmann  Bay. 

Dates:  June  1,  2001  to  July  31,  2001. 

Eiyce  A.  Jatko, 
cting  Permit  Officer,  Office  of  Polar 
rograms. 
BTI  Doc.  01-2612  Filed  1-30-01;  8:45  am) 
CODE  75S5-01-M 


MXMGi 


k 


lATIONAL  SCIENCE  FOUNDATION 


Notice  of  Permits  Issued  Under  ttie 
Antarctic  Conservation  Act  of  1978 

if^ENCY:  National  Science  Foimdation. 
ACTION:  Notice  of  permits  issued  under 
the  Antarctic  Conservation  Act  of  1978, 
Public  Law  95-541. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
motice  of  permits  issued  under  the 


Antarctic  Conservation  Act  of  1978. 
This  is  the  required  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joyce  A.  Jatko,  Telephone  703-292- 
8032.  Permit  Office,  Room  755,  Office  of 
Polar  Programs,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  Virginia  22230. 

SUPPLEMENTARY  INFORMATION:  On 
December  20,  2000,  the  National 
Science  Foundation  published  a  notice 
-in  the  Federal  Register  of  a  permit 
application  received.  The  permit  was 
issued  on  January  19,  2001  to  the 
following  applicant:  Raymond  V. 
Amaudo,  Permit  No.  2001-024. 

Joyce  A.  Jatko, 

Acting  Permit  Officer,  Office  of  Polar 

Programs. 

(FR  Doc.  01-2613  Filed  1-30-01;  8:45  am] 

BHJJNO  COM  7SSS-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Ch^ll  and 
Mechanical  Systems;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  aimounces  the  following 
meeting: 

Name:  Special  Elmphasis  Panel  in  Civil  and 
Mechanical  Systems  (1205). 

Date  and  Time:  February  27,  2001:  8  a.m. 
to  5  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Miriam  Heller, 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Room  545,  Arlington,  VA  22230. 
Telephone:  (703)  292-8360. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
nominations  for  the  FY'OO  Mechanics  and 
Structures  of  Materials  and  Surface 
Engineering  and  Material  Design  Review 
Panel  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c),  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

£)ated:  January  25,  2001. 
Karen  J.  York, 

Committee  Management  Officer. 

(FR  Doc.  01-2615  Filed  1-30-01;  8:45  am) 

nUJNG  CODE  75SS-01-H 


NATIONAL  SaENCE  FOUNDATION 

Advisory  Committee  for  Education  and 
Human  Resources;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  aimounces  the  following 
meeting: 

Name:  Advisory  Committee  for  Education 
and  Human  Resources  (#1119). 

Date:  February  26-28,  2001. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA. 

Type  of  Meeting:  PART-OPEN. 

Contact  Person:  Lura  Chase,  Kathleen 
Bergin,  Julio  Lopez-Ferrao,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230.  Telephone:  (703)  292- 
8690. 

Purpose  of  Meeting:  To  carry  out 
Committee  of  Visitors  review,  including 
examination  of  decisions  on  proposals, 
reviewer  comments,  and  other  privileged 
materials. 

Agenda 

February  26,  2001;  5  p.m.-7  p.m.  (Closed): 

Introductions  and  Instructions. 
February  27,  2001;  8  a.m.-6  p.m.  (Closed):  In- 
depth  program  review. 
February  28,  2001;  8-10  p.m.  and  12  p.m.- 
3  p.m.  (Closed):  In-depth  program  review 
and  preparation  of  final  report. 
February  28.  2001;  10  a.m.-12  p.m.  (Open): 
Discussion  of  findings  and  draft  report. 
Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c),  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  January  25,  2001. 
Karen  J.  Yorlc, 

Committee  Management  Officer. 
[FR  Doc.  01-2614  Filed  1-30-01:  8:45  am) 
BILLING  CODE  7555-01-M 


NATIONAL  SaENCE  FOUNDATION 

Special  Emphasis  Panel  in  Eiectrical 
and  Communications  Systems;  Notice 
of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Electrical  and  Commimications  System 
(1196). 

Date  and  Time:  February  15-16,  2001;  8:30 
a.m.  to  5  p.m. 

Place:  National  Science  Foundation,  Room 
680,  4201  Wilson  Boulevard,  Arlington,  VA. 

Type  of  Meeting:  Closed. 
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Contact  Persons:  Dr.  Usha  Varshney, 
National  Science  Foundations,  4201  Wilson 
Boulevard,  Room  675,  Arlington,  VA  22230. 
Telephone:  (703)  292-«339. 

Purpose:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
as  part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  within 
exemptions  5  U.S.C.  552b.(c),  (4)  and  (6)  of 
the  Government  in  the  Sunshine  Act. 

E)ated:  January  25,  2001. 
Karen  J.  York, 

Committee  Management  Officer. 
|FR  Doc.  01-2619  Filed  1-30-01;  8:45  am] 
■UJNQ  COK  7S66-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Mattwmatical 
and  Physical  Sciences;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  announces  the  following 
meeting: 

Name:  Advisory  Committee  for 
Mathematical  and  Physical  Sciences  (66). 

Date  and  Time:  February  12,  2001.  8:30 
a.m.-5  p.m.  (Closed):  February  13,  2001, 8:30 
a.m.-6  p.m.  (Closed);  February  14,  2001,  8 
a.m.-ll  a.m.  (Closed);  February  14,  2001, 11 
a.m.-2  p.m.  (Open). 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Room  375,  Arlijigton,  VA 
22230. 

Type  of  Meeting:  Part-Open. 

Contact  Person:  Dr.  Donald  Burland, 
Acting  Director,  Division  of  Chemistry,  Room 
1055,  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington.  VA  22230. 
Telephone:  (703)  292-8840. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  prof>osals 
submitted  to  NSF  for  financial  support. 
Discussions  on  the  impact  of  projects  funded 
and  an  evaluation  of  the  programs. 

Agenda 

February  12,  2001:  First  Round  In-depth 

Program  Review 
February  13,  2001:  Preparation  of  First 
Round  Report;  Second  Round  Review  and 
Preparation  of  Second  Round  Report 
February  14.  2001:  Merge  of  1st  and  2nd 
Round  Reports,  and  Open  Discussion  of 
Divisional  Issues  and  Briefing  by  GOV 
Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries;  and  (>ersonal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  within 


exemptions  5  U.S.C.  552b(c),  (4)  and  (6)  of 
the  Government  in  the  Sunshine  Act. 

Dated:  January  25,  2001. 
Karen  J.  Yoric, 

Committee  Management  Officer. 

[FR  Doc.  01-2616  Filed  1-30-01;  8:45  am) 

BtUJNGCOOC  799S-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Mathematical 
and  Physical  Sciences;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
4631,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Committee  for 
Mathematical  and  Physical  Sciences  (66). 

Date  and  Time: 
February  7,  2001;  8:30  a.m.-10  a.m.  (Open) 

&  10:00  a.m.-5:30  p.m.  (Closed) 
February  8,  2001;  8:30  a.m.-5:30  p.m.  (Open) 
February  9,  2001;  8  a.m.-ll  a.m.  (Closed)  & 
11  a.m.-4  p.m.  (Open) 
Place:  National  Science  Foundation,  4201 
Wilson  Boulevard.  Room  375,  Arlington.  VA 
22230. 

Type  of  Meeting:  Part-Open. 
Contact  Person:  Dr.  Philippe  Tondeur, 
Director,  Division  of  Mathematical  Sciences, 
Room  1025.  National  Science  Foundation, 
4201  Wilson  Boulevard,  Arlington,  VA 
22230.  Telephone:  (703)  292-4850. 

Purpose  of  Meeting:  To  provide 
management  advice  and  recommendations 
based  on  proposals  submitted  to  NSF  for 
financial  support 

Agenda: 
February  7,  2001:  AM — Introductory 
Remarks:  PM — First  Round  In-depth 
Program  Review 
February  8,  2001:  AM — Discussion  of 
Findings  and  Report:  PM — Address 
GPRA  review 
February  9,  2001:  AM — Preparation  of  Draft 
Report  and  Final  Review  of  Proposals; 
PM — Open  Discussion  of  Divisional 
Issues,  and  Briefing  by  Conmiittee  of 
Visitors 

Reason  for  Closing:  During  the  closed 
sessions,  review  of  proposals  include 
information  of  a  proprietary  or 
confidential  nature,  including  technical 
information;  financial  data,  such  as 
salaries  and  personal  information 
concerning  individuals  associated  with 
the  proposals.  These  matters  are  exempt 
under  5  U.S.C.  552b(c).  (4)  and  (6)  of  the 
Government  in  the  Simshine  Act 

Dated:  January  25,  2001. 
Karen  ).  Yoric, 

Committee  Management  Officer. 
[FR  Doc.  01-2617  Filed  1-30-01;  8:45  am) 

BNJJNQCOOe  7955-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  In 
Mathematical  Sciences;  Notice  of 
Meetings 

In  accordance  with  the  federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meetings  of  the  Special  Emphasis  Panel 
in  Mathematical  Sciences  (1204): 

Date  and  Time:  February  15-17.  2001;  8:30 
a.m.-5:00  p.m. 

Contact  Person:  Henry  Warchall,  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Room  1025,  Arlington,  VA  22230.  Telephone: 
(703)  292-4861. 

Date  and  Time:  March  1-3.  2001;  8:30 
a.m.-5:00  p.m. 

Contact  Person:  Catherine  Mavriplis. 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Room  1025,  Arlington,  VA  22230. 
Telephone:  (703)  292^589. 

Date  and  Time:  March  8-10,  2001;  8:30 
a.m.-5:00  p.m. 

Contact  Person:  Drs.  Deborah  Lockhart, 
Thomas  Fogwell.  and  David  Kopriva, 
National  Science  Foundation.  4201  Wilson 
Boulevard,  Arlington,  VA  22230.  Telephone: 
(703)  292-4858. 

Place:  National  Science  Foimdation.  4201 
Wilson  Boulevard,  Arlington,  VA. 

Type  of  Meetings:  Closed. 

Purpose  of  Meetings:  To  provide  advice 
and  recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
as  part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c).  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  January  25.  2001. 
Karen  J.  York, 

Committee  Management  Officer. 
[FR  Doc.  01-2618  Filed  1-30-^1;  8:45  am] 

BILUNG  COOe  7S56-K>1-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in 
Mathematical  Sciences;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
363,  as  amended),  the  National  Science 
Foundation  annoimces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Mathematical  Sciences  (1204). 

Date  and  Time:  February  26-28.  2001;  8:30 
a.m.  until  5:00  p.m. 

Place:  National  Science  Foundation.  4201 
Wilson  Boulevard.  Arlington,  VA. 

Type  of  Meeting:  Closed. 
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Contact  Person:  Dr.  Peter  Polyakov. 
Program  Director.  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230.  Telephone:  (703)  292- 
4872. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposal 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
as  part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c),  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  January  25,  2001. 
Karen ).  York, 

Committee  Management  Officer.      * 

[FR  Doc.  01-2622  Filed  1-30-01;  8:45  am] 

MJJNC  CODE  755S-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  In  Physics; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Physics 
(1208) 

Date  and  Time:  February  5-6,  2001;  8:00 
a.m.-5:00  p.m. 

Place:  University  of  Colorado,  Boulder,  GO 
80309-0440 

Type  of  Meeting:  Closed 

Contact  Person:  Dr.  C.  Denise  Caldwell, 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Room  1015,  Ariington,  VA  22230. 
Telephone:  (703)  292-7371 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  the  NSF  for  the  renewal  of 
support  for  JILA  at  the  University  of 
Colorado. 

Agenda:  To  review  and  evaluate  proposals 
•S  part  of  the  evaluation  process  for  funding. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  information  on 
personnel  and  proprietary  date  for  present 
and  future  subcontracts.  These  matters  are 
exempt  under  5  U.S.C.  552b(c),  (4)  and  (6)  of 
the  Government  in  the  Sunshine  Act. 

Dated:  January  25,  2001. 
Karen  J.  York, 

Committee  Management  Officer. 

|FR  Doc.  01-2620  Filed  1-30-01:  8:45  am] 

BILUNG  CODE  7S55-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  annoimces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Physics 
(1208). 

Date  and  Time:  March  5-6,  2001;  8:00 
a.m.-5:00  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Blvd.,  Room  1020,  Arlington,  VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  C.  Denise  Caldwell, 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Room  1015,  Arlington,  VA  22230. 
Telephone:  (703)  292-7371. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
(NSF/DOE  Plasma  Panel)  submitted  to  the 
NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
as  part  of  the  evaluation  process  for  funding. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  informations^^ 
concerning  individuals  associated  wfth  the 
proposals  for  present  and  future 
subcontracts.  These  matters  are  exempt 
under  5  U.S.C.  552b(c),  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act. 

Dated:  January  25,  2001. 
Karen  J.  York, 

Committee  Management  Officer. 
(FR  Doc.  01-2621  Filed  1-30-01;  8:45  am] 
BILLING  CODE  75S5-01-M 


NORTHEAST  DAIRY  COMPACT 
COMMISSION 

Notice  of  Meeting 

AGENCY:  Northeast  Dairy  Compact 

Commission. 

ACnON:  Notice  of  meeting. 

summary:  The  Compact  Commission 
will  hold  its  regular  monthly  meeting  to 
consider  matters  relating  to 
administration  and  enforcement  of  the 
price  regulation,  including  the  reports 
and  recommendations  of  the 
Commission's  standing  Committees. 
DATES:  The  meeting  will  begin  at  10:00 
a.m.  on  Wednesday.  February  7.  2001. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Holiday  km,  700  Ehn  Street. 
Manchester,  NH. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  Smith,  Executive  Director, 
Northeast  Dairy  Compact  Commission. 
64  Main  Street,  Room  21.  Montpelier. 
VT  05602.  Telephone  (802)  229-1941. 

Authority:  7  U.S.C.  7256. 


Dated:  January  24,  2001. 
Daniel  Smith, 
Executive  Director. 
[FR  Doc.  01-2608  Filed  1-30-01;  8:45  am) 

BtLLMOCOW  1680-01-P 


SMALL  BUSINESS  ADMINISTRATION 

Data  Collection  Available  for  Pul>iic 
Comments  and  Recommendations 

action:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  this 
notice  announces  the  Small  Business 
Administration's  intentions  to  request 
approval  on  a  new.  and/or  ciurently 
approved  information  collection. 
DATES:  Submit  comments  on  or  before 
April  2,  2001. 

ADDRESSES:  Send  all  comments 
regarding  whether  these  information 
collections  are  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  whether  the  burden  estimate  is 
acciuBte,  and  if  there  are  ways  to 
minimize  the  estimated  burden  and 
enhance  the  quality  of  the  collections,  to 
Tom  Mueller.  Deputy  Associate 
Administrator,  Office  of  Small  Business 
Development  Centers,  Small  Business 
Administration,  409  3rd  Street,  SW.. 
Suite  4600,  Washington,  DC  20416. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Mueller,  Deputy  Associate 
Administrator,  (202)  205-7301  or  Curtis 
B.  Rich.  Management  Analyst.  (202) 
205-7030. 
SUPPt^MENTARY  INFORMATION: 

Title:  Other  Funding  Under  the  SBDC 
Umbrella. 

Fonn  No:  2186. 

Description  of  Respondents:  Small 
Business  Development  Centers. 

Annual  Responses:  58. 

Annual  Burden:  29. 

Jacqueline  White, 

Chief,  Administrative  Information  Branch. 
[FR  Doc.  01-2677  Filed  1-30-01;  8:45  am] 

BILUNG  COOE  8025-01-0 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3315] 

State  of  Arkansas;  Amendment  #3 

In  accordance  with  a  notice  received 
from  the  Federal  Emergency 
Management  Agency,  dated  January  24, 
2001,  the  above-numbered  Declaration 
is  hereby  amended  to  include  the 
following  counties:  Cleburne,  Fulton, 
Greene.  Marion  and  Stone  as  disaster 
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areas  due  to  damages  caused  by  a  severe 
winter  ice  storm  beginning  on  December 
12,  2000  and  continuing  through 
January  8,  2001. 

In  addition,  applications  for  economic 
injviry  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  previously  designated 
location:  Clay  and  Randolph  in  the  State 
of  Arkansas,  and  Howell.  Oregon  and 
Taney  County  in  the  State  of  Missouri. 

Any  counties  contiguous  to  the  above- 
named  primary  counties  and  not  listed 
herein  have  been  previously  declared. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is 
February  27,  2001  and  for  economic 
injiuy  the  deadline  is  October  1,  2001. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  January  25.  2001. 
HeriMrt  L.  Mitchell, 

Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  01-2680  Filed  1-30-01;  8:45  am] 

BUJNQ  CODE  a02S-01-U 


SMALL  BUSINESS  ADMINISTRATION 

(DeclaratkKi  of  Disaster  #3316] 
State  of  Oklahoma;  Amendment  n 

In  accordance  with  a  notice  from  the 
Federal  Emergency  Management 
Agency,  dated  January'  23,  2001,  the 
above-nvunbered  Declaration  is  hereby 
amended  to  include  the  following 
counties  in  the  State  of  Oklahoma  as 
disaster  areas  due  to  damages  caused  by 
a  severe  winter  ice  storm  beginning  on 
December  25,  2000  and  continuing 
through  January  10,  2001:  Caddo, 
Comanche,  Craig,  Delaware,  Mayes, 
Ottawa,  Rogers,  and  Tillman. 

In  addition,  apphcations  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  previously  designated 
location:  Blaine,  Custer,  Jackson,  Kiowa 
and  Washita  in  Oklahoma;  Labette  and 
Cherokee  in  Kansas;  McDonald  and 
Newton  in  Missouri;  and  Wilbarger  in 
Texas.  Any  counties  contiguous  to  the 
above  named  primary  counties  and  not 
listed  here  have  been  previously 
declared. 

The  economic  injiiry  number  for  the 
State  of  Missouri  is  9K43. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is 
March  6,  2001  and  for  economic  injury 
the  deadline  is  October  5,  2001. 


(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  January  24,  2001. 
James  E.  Rivera, 

Deputy  Associate  Administrator  for  Disaster 
Assistance. 

(FR  Doc.  01-2679  Filed  1-30-01;  8:45  am) 
BNJJNGCOOE  M2S-01-U 


SMALL  BUSINESS  ADMINISTRATION 

Region  I  Advisory  Council;  Public 
Meeting 

The  U.S.  Small  Business 
Administration  Region  I  Advisory 
Council,  located  in  the  geographical 
area  of  Augusta,  Maine  will  hold  a 
public  meeting  at  10:00  a.m.  on 
February  27,  2001  at  the  U.S.  Federal 
Building,  40  Western  Avenue,  Room 
510,  Augusta,  Maine  to  discuss  such 
matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

For  further  information,  write  or  call 
Mary  McAleney,  District  Director,  U.S. 
Smsdl  Business  Administration,  40 
Western  Avenue,  Augusta,  Maine 
04330;  telephone  207-622-8378. 

Nancyellen  Gentile, 

Committee  Management  Officer. 

[FR  Doc.  01-2678  Filed  1-30-01;  8:45  am] 

BRUNO  COOE  802S-01-U 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Determination  Under  the  African 
Growth  and  Opportunity  Act 

agency:  Office  of  the  United  States 
Trade  Representative. 
ACTXM:  Notice. 

SUMMARY:  The  United  States  Trade 
Representative  has  determined  that 
Maiuitius  has  adopted  an  effective  visa 
system  and  related  procedures  to 
prevent  unlawful  transshipment  and  the 
use  of  coxinterfeit  documents  in 
connection  with  shipments  of  textile 
and  apparel  articles  and  has 
implemented  and  follows,  or  is  making 
substantifil  progress  toward . 
implementing  and  following,  the 
customs  procedures  required  by  the 
African  Growth  and  Opportunity  Act. 
Therefore,  imports  of  eligible  products 
from  Mauritius  qualify  for  the  enhanced 
trade  benefits  provided  under  the 
AGOA. 

EFFECTIVE  DATE:  January  19,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 

Bethany  Schwartz,  Director  for  African 


Affairs,  Office  of  the  United  States 
Trade  Representative,  (202)  395-9514. 
SUPPlfMENTARY  INFORMATION:  The 
African  Growth  and  Opportunity  Act 
(Title  I  of  the  Trade  and  Development 
Act  of  2000,  Public  Law  106-200) 
(AGOA)  provides  preferential  tariff 
treatment  for  imports  of  certain  textile 
and  apparel  products  of  beneficiary  sub- 
Saharan  African  coimtries.  The  textile 
and  apparel  trade  benefits  provided  by 
the  AGOA  are  available  to  imports  of 
eligible  products  from  countries  that  the 
President  designates  as  "beneficiary 
sub-Saharan  African  countries," 
provided  that  these  countries  (1)  have 
adopted  an  effective  visa  system  and 
related  procediues  to  prevent  unlawful 
transshipment  and  the  use  of  counterfeit 
docimients,  and  (2)  have  implemented 
and  follow,  or  are  making  substantial 
progress  toward  implementing  and 
foUovtring,  certain  customs  procedures 
that  assist  the  Customs  Service  in 
verifying  the  origin  of  the  products. 
In  Proclamation  7350  of  October  2, 

2000,  the  President  designated  34 
countries  as  "beneficiary  sub-Saharan 
African  countries."  Proclamation  7350 
delegated  to  the  United  States  Trade 
Representative  (USTR)  the  authority  to 
determine  whether  these  countries  have 
met  the  two  requirements  described 
above.  The  President  directed  the  USTR 
to  announce  any  such  determinations  in 
the  Federal  Re^ster  and  to  implement 
them  through  modifications  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS).  Based  on  actions 
that  Maiuitius  has  taken,  I  have 
determined  that  Mauritius  has  satisfied 
these  two  requirements. 

The  AGOA  also  directs  the  President 
to  eliminate  the  existing  quotas  on 
textile  and  apparel  articles  imported 
into  the  United  States  bom  Mauritius 
within  30  days  after  Mauritius  adopts  an 
effective  visa  system  to  prevent 
unlawful  transshipment  of  textile  and 
apparel  articles  and  the  use  of 
counterfeit  documents  relating  to  the 
importation  of  such  articles  into  the 
United  States.  Proclamation  7350 
delegated  this  responsibility  to  the 
USTR. 

Accordingly,  pursuant  to  the 
authority  vested  in  the  USTR  by 
Proclamation  7350,  the  HTS  is  modified 
as  provided  in  Proclamation  7350  and 
as  specified  in  the  Annex  to  this  notice, 
effective  with  respect  to  articles  entered, 
or  withdrawn  frt>m  warehouse,  for 
consumption  on  or  after  January  19, 

2001.  Importers  claiming  preferential 
tariff  treatment  under  the  AGOA  for 
entries  of  textile  and  apparel  articles 
shoiUd  ensure  that  those  entries  meet 
the  applicable  visa  requirements.  (The 
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visa  requirements  are  described  in  a 
separate  notice  that  is  being  published 
in  the  Federal  Register.)  By  this  notice, 
I  direct  the  Customs  Service  to  eliminate 
the  existing  quotas  on  textile  and 
apparel  articles  imported  into  the 
United  States  from  Mauritius  within  30 
days  of  the  effective  date  of  this  notice. 

Charlene  Barshefisky, 

United  States  Trade  Representative. 

Annex 

Piirsuant  to  the  authority  provided  in 
Proclamation  7350,  the  HTS  is  modified  as 
follows: 

1.  The  text  of  U.S.  note  7  to  subchapter  11 
of  chapter  98,  as  established  by  the  annex  to 
such  Proclamation,  is  modified  by  inserting 
in  alphabetical  sequence  "Mauritius"  in  the 
list  of  countries. 

2.  U.S.  note  1  to  subchapter  XIX  of  chapter 
98  of  the  HTS,  as  established  by  the  annex 
to  such  Proclamation,  is  modified  by 
inserting  in  alphabetical  sequence 
"Mauritius"  in  the  list  of  countries. 

[FR  Doc.  01-2602  Filed  1-30-01;  8:45  am] 

BIUJNG  COOE  3190-01-U 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Generalized  System  of  Preferences; 
Imports  Statistics  Relating  to 
Competitive  Need  Limitations; 
Invitation  for  Public  Comment 

agency:  Office  of  the  United  States 
Trade  Representative.  * 

ACTION:  Notice;  invitation  for  public 
comment. 

SUMMARY:  The  Trade  Policy  Staff 
Committee  (TPSC)  is  informing  the 
public  of  interim  1999  import  statistics 
relating  to  Competitive  Need 
Limitations  (CNL)  under  the 
Generalized  System  of  Preferences 
(GSP)  program.  The  TPSC  also  invites 
public  comments  by  5:00  p.m.  March 
31,  regarding  possible  de  minimis  CNL 
waivers  with  respect  to  particular 
articles,  and  possible  redesignations 
under  the  GSP  program  of  articles 
currently  subject  to  CNLs. 
FOR  FURTHER  INFORMATION  CONTACT:  GSP 
Subcommittee,  Office  of  the  United 
States  Trade  Representative,  600  17th 
Street,  NW.,  Room  518,  Washington.  DC 
20508.  The  telephone  number  is  (202) 
395-6971. 
SUPPLEMENTARY  INFORMATION: 

I.  Competitive  Need  Limitations 

Section  503(c)(2)(A)  of  the  Trade  Act 
of  1974,  as  amended  (the  "1974  Act") 
(19  U.S.C.  2463(c)(2)(A)),  provides  for 
Competitive  Need  Limitations  on  duty- 
free treatment  under  the  GSP  program. 
When  the  President  determines  that  a 


beneficiary  developing  country  exported 
to  the  United  States  diuing  a  calendar 
year  either  (1)  a  quantity  of  a  GSP- 
eligible  article  having  a  value  in  excess 
of  the  applicable  amount  for  that  year 
($90  million  for  1999),  or  (2)  a  quantity 
of  a  GSP-eligible  article  having  a  value 
equal  to  or  greater  than  50  percent  of  the 
value  of  total  U.S.  imports  of  the  article 
from  all  cotmtries  (the  "50  percent" 
CNL),  the  President  shall  terminate  GSP 
duty-free  treatment  for  that  article  from 
that  beneficiary  developing  country  by 
no  later  than  July  1  of  the  next  calendar 
year. 

n.  DiscretionaTy  Decisions 

A.  De  Minimis  Waivers 

Section  503  (c)(2)(F)  of  the  1974  Act 
provides  the  President  with  discretion 
to  waive  the  50  percent  CNL  with 
respect  to  an  eUgible  article  imported 
fitjm  a  beneficiary  developing  coimtry  if 
the  value  of  total  imports  of  tibat  article 
from  all  countries  diuing  the  calendar 
year  did  not  exceed  the  applicable 
amotmt  for  that  year  ($14.5  million  for 
1999). 

B.  Redesignation  of  Eligible  Articles 

Where  an  eligible  article  from  a 
beneficieiry  developing  coimtry  ceased 
to  receive  duty-free  treatment  due  to 
exceeding  the  CNL  in  a  prior  year, 
Section  503(c)(2)(C)  of  the  1974  Act 
provides  the  President  with  discretion 
to  redesignate  such  an  article  for  duty 
free  treatment  if  imports  in  the  most 
recently  completed  calendar  year  did 
not  exceed  the  CNLs. 

m.  Implementation  of  Competitive 
Need  Limitations,  Waivers,  and 
Redesignations 

Exclusions  from  GSP  duty-&«e 
treatment  where  CNLs  have  been 
exceeded,  as  well  as  the  return  of  GSP 
duty-free  treatment  to  products  for 
which  the  President  has  used  his 
discretionary  authority  to  grant 
redesignations,  will  be  effective  July  1, 
2000.  Decisions  on  these  matters,  as 
well  as  decisions  with  respect  to  de 
minimis  waivers,  will  be  based  on  full 
1999  calendar  year  import  statistics. 

IV.  Interim  1999  Import  Statistics 

In  order  to  provide  advance 
indication  of  possible  changes  in  the  list 
of  eligible  articles  pursuant  to  exceeding 
CNLs,  and  to  afford  an  earlier 
'  opportunity  for  comment  regarding 
possible  de  minimis  waivers  and 
redesignations,  interim  import  statistics 
covering  the  first  10  months  of  1999  are 
included  with  this  notice. 

The  following  lists  contain  the 
HTSUS  numbers  and  beneficiary 
coimtry  of  origin  for  GSP-eligible 


articles,  the  value  of  imports  of  such 
articles  for  the  first  ten  months  of  1999, 
and  their  percentage  of  total  imports  of 
that  product  from  all  countries.  The 
flags  indicate  the  status  of  GSP 
eligibility. 

Articles  marked  with  an  "*"  are  those 
that  have  been  excluded  bom  GSP 
eligibility  for  the  entire  past  calendar 
year.  Flags  "1"  or  "2"  indicate  products 
that  were  not  eligible  for  duty-fr«e 
treatment  under  GSP  for  the  first  six 
months  or  last  six  months,  respectively, 
of  1999. 

The  flag  "D"  identifies  articles  with 
total  U.S.  imports  from  all  countries, 
based  on  interim  1999  data,  less  than 
the  applicable  amount  ($14.5  million  in 
1999)  for  eligibility  for  a  de  minimis 
waiver  of  the  50  percent  CNL. 

List  I  shows  GSP-eligible  articles  bom 
beneficiary  developing  countries  that 
have  exceeded  the  CNL  of  $90  million 
in  1999.  Those  articles  without  a  flag 
identify  articles  that  were  GSP  eligible 
during  1999  but  stand  to  lose  GSP  duty- 
fr-ee  treatment  on  July  1,  2000.  In 
addition.  List  I  shows  article  (denoted 
with  a  flag  "*"  or  "2")  which  did  not 
have  GSP  duty-free  treatment  in  all  or 
the  last  half  of  1999. 

List  n  shows  GSP-eligible  articles 
from  beneficiary  developing  countries 
that  (1)  have  not  yet  exceeded,  but  are 
approaching,  the  $90  million  CNL 
during  the  period  frxim  January  through 
October  1999,  or  (2)  are  close  to  or 
above  the  50  percent  CNL.  Depending 
on  final  calendar  year  1999  import  data, 
these  products  also  stand  to  lose  GSP 
duty-free  treatment  on  July  1 ,  2000. 

List  ni  is  a  subset  of  List  n.  List  IH 
identifies  GSP-eligible  articles  from 
beneficiary  developing  countries  that 
are  near  or  above  the  50  percent  CNL, 
but  that  may  be  eligible  for  a  de  minimis 
waiver  of  the  50  percent  CNL.  Actual 
eligibility  for  de  minimis  waivers  will 
depend  on  final  calendar  year  1999 
import  data. 

List  rv  shows  GSP  articles  from 
beneficiary  developing  countries  which 
are  currently  not  receiving  GSP  duty- 
free treatment,  but  which  have  import 
levels  (based  on  interim  1999  data) 
below  the  CNLs  and  which  thus  may  be 
eligible  for  redesignation  pursuant  to 
the  President's  discretionary  authority. 
Articles  with  a  "D"  exceed  the  50 
percent  CNL  and  would  require  both  de 
minimis  waivers  and  redesignation  to 
receive  GSP  duty-&«e  treatment.  The  list 
may  contain  articles  that  may  not  be 
redesignated  until  certain  conditions  are 
fulfilled,  as  for  example,  where  GSP 
eligibility  for  articles  was  suspended 
because  of  deficiencies  in  beneficiary 
countries'  protection  of  the  rights  of 
workers  or  owners  of  intellectual 
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property.  This  list  does  not  include 
articles  from  India  which  do  not  receive 
GSP  treatment  as  a  result  of  Presidential 
Proclamation  6425  of  April  29,  1992  (57 
FR  19067). 

Each  list  is  followed  by  a  summary 
table  that  indicates  the  number  of 
products  cited  from  each  beneficiary 
developing  coimtry  and  the  total  value 
of  imports  of  those  products  from  the 
beneficiary  developing  coimtry. 

The  lists  appended  to  this  notice  are 
provided  for  informational  purposes 
only.  The  attached  lists  are  computer- 
generated  and,  based  on  interim  1999 
data,  may  not  include  all  articles  that 
may  be  affected  by  the  GSP  CJJLs. 
Regardless  of  whether  or  not  an  article 
is  included  on  the  lists,  all 
determinations  and  decisions  regarding 
the  CNLs  of  the  GSP  program  will 
depend  on  full  calendar  year  1999 
import  data  with  respect  to  each  GSP 
eligible  article.  Each  interested  party  is 
advised  to  conduct  its  own  review  of 
1999  import  data  with  regard  to  the 
possible  application  of  GSP  CNLs. 


V.  Public  Comments 

All  written  comments  with  regard  to 
the  matters  discussed  above  should  l)e 
addressed  to:  GSP  Subcommittee,  Office 
of  the  U.S.  Trade  Representative,  600 
17th  Street,  NW.,  Room  518, 
Washington,  DC  20508.  All  submissions 
must  be  in  English  and  should  conform 
to  the  information  requirements  of  15 
CFR  2007.  Furthermore,  each  party 
providing  comments  should  indicate  on 
the  first  page  of  the  submission  its 
name,  the  relevant  Harmonized  Tariff 
Schedule  subheading(s),  the  beneficiary 
coimtry  or  territory  of  interest,  and  the 
type  of  action  (e.g.,  the  use  of  the 
President's  de  minimis  waiver  authority, 
etc.)  in  which  the  party  is  interested. 

A  party  must  provide  fourteen  copies 
of  its  statement  which  must  be  received 
by  the  Chairman  of  the  GSP 
Subcommittee  no  later  than  5  p.m., 
Friday,  March  31.  Comments  received 
after  the  deadline  will  not  be  accepted. 
If  the  comments  contain  business 
confidential  information,  fourteen 
copies  of  a  non-confidential  version 
must  also  be  submitted.  A  justification 


as  to  why  the  information  contained  in 
the  submission  should  be  treated 
confidentially  must  be  included  in  the 
submission.  In  addition,  the 
submissions  containing  confidential 
information  should  be  clearly  marked 
"confidential"  at  the  top  and  bottom  of 
each  page  of  the  submission.  The 
version  that  does  not  contain 
confidential  information  should  also  be 
clearly  marked,  at  the  top  and  bottom  of 
each  page,  "public  version"  or  "non- 
confidential". 

Written  comments  submitted  in 
connection  with  these  decisions,  except 
for  information  granted  "business 
confidential"  status  pursuant  to  15  CFR 
2007.7,  will  be  available  for  public 
inspection  shortly  after  the  filing 
deadline  by  appointment  only  with  staff 
of  the  USTR  Public  Reading  Room  (202) 
395-6186.  Other  requests  and  questions 
should  be  directed  to  the  GSP 
Information  Center  at  USTR  by  calling 
(202) 395-6971. 

Jon  Rosenbaum, 

Chairman,  GSP  Subcommittee  of  the  TPSC. 
BMJJNG  COM  3190-01-H 
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LIST  I   :  ITEMS  GRADUATED  OR  EXCEEDING  COMPETITIVE  NEED  LIMITS 

2000  U.S.   IMPORTS  -   JANUARY  THROUGH  OCTOBER 

TOTALS  BY  PARTNER 

PARTNER  IMPORTS     COUNT 

Argentirw 131,669,312            1 

Brazil 111,090,400            1 

Chflt 335,977,119            1 

Colai*>ia 263,538,062            2 

Ooainlcan  Republic.  246,755,994           2 

India 454,852,011            1 

Indonesia 142,873,005           1 

Peru 469,368,908            1 

Philippines.... 259,169,142            1 

Thailand 925.967,104           6 

Trinidad  and  Tobago.  168.814,058            1 

Venezuela 154,759,607            1 

TOTAL. .^ 3,664,854,722          19 
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LIST  II  ;  ITEMS  APPROACHING  COMPETITIVE  NEED  LIMITS 
2000  U.S.  IMPORTS  -  JANUARY  THROUGN  OCTOOER 

TOTALS  BY  PARTNER 
PARTNER 


Argent in* 
Barbados. 
Brazil... 
Chilt.... 
Coloriiia. 
Croatia.. 

Czech  Republic 

Dcainican  Republic. 

Ecuador 

Eaypt 


GuatMHla 

Huigary.. 

India.... 

Indanaaia 

Ivory  Coaat 

Jaaaica.... 

Kazakhstan. 

Macedonia  (Skopje). 

Malta  and  Gozo 

Morocco. ........... 

r  VI  U  ............... 

Phi  I ippinaa. ....... 

r DianD. ...........a 

Republic  of  South  Af 

Ruesie 

Sri  Lanka  (Caylon) 
Thsi lsnd« ••••••••« 

Ti^Kvya  ••••••••••• 

Venezuela 


TOTAL. 


IMPORTS 

rauNT 

2,404,015 

383,454 

206,108,330 

99,035,339 

4S,283,476 

2,878,573 

1,579,092 

861,342 

2,240,144 

283,700 

3,037,532 

1.632,679 

22,059.938 

178.100.574 

2,191.464 

1,161.400 

101,346.002 

1,696.638 

'  7.120,035 

894,107 

36,011.078 

3,806,588 

27.496 

107,483,917 

1,206.446 

195.798.485 

10.752.443 

49.368.215 

88,747.557 

8.862.331 

83.882.735 

1.266.245.125 
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LIST  III  :  POSSIBLE  de  MINIMIS  ITEMS 
2000  U.S.  IMPORTS  -  JANUARY  THROUGH  OCTOBER 
TOTALS  BY  PARTNER 


PARTNER 

Argontina 

Barbados 

Brazil 

Chlla 

Coloibla 

Croatia 

Czach  Rapki>lic 

Doninican  Rapublic^. 

Ecuador 

EBVPt 

IfUSbVMHlBa  a*aaaaaaaa 

Huigary 

India 

Indonoaia 

Ivory  Coaat 

Janica 

Kazakhstan. ......... 

Macadonia  (Skopja).. 

Malta  and  Gozo 

Morocco. . , 

Paru 

Philippinas. 
Poland.... 
Rapublic  of  South  Af 

Roaania 

Russia 

Thailand... 

Turkay 

Utcraina.... 


IMPORTS  COUNT 


2,404,015 

385,4S4 

40,144,193 

33,511,902 

280,166 

2,878,573 

1,579,092 

861,342 

2,240,144 

283.700 

3,037,532 

1,632,679 

2,165,394 

11,215,994 

2,191,464 

1,161,400 

20,705,972 

1,696,638 

7,120,035 

894,107 

49,980 

3,806,588 

27,496 

15,690,405 

1,206,44^ 

8,386,422 

13,434,405 

1,313,323 

8,862,331 


3 

1 
14 
7 
2 
2 
3 
1 
1 
1 
2 
4 
4 
3 
1 
1 
4 
1 
1 
3 
1 
6 
1 
5 
2 
2 
7 
4 
5 


TOT 


189,165,192 


92 
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LIST  IV  :  POSSIBLE  REDESIGNATION  ITEMS 

2000  U.S.  IMPORTS  -  JAMJARY  THROUGH  OCTOBER 

TOTALS  BY  PARTNER 

PARTNER  IMPORTS  COUNT 

Argwitirw 181.913,359  124 

Belize 0  1 

Brazil 484,924,433  57 

Chile 28,029  10 

Colcabia 49,621,904  11 

CotteRica... 22,507,465  6 

Doaini can  Republic.  76,115,754  15 

Ecuador 4,040,467  6 

El  Salvador 174,738  2 

GuateMla 14,871,272  8 

Guyrana 205,816  1 

Honduras..... 0  1 

Hungary 198,891  1 

India 4,435,390  5 

Indonesia 119,337,248  19 

Jaaaica 42,583  2 

Pakistan 14,599,373  20 

Peru 31,247,480  12 

Philippine* 5,133,776  1 

Poland 3,022.351  1 

Republic  of  South  Af  3.184.123  2 

Russia 18,682,893  3 

Thailand 10,727,091  7 

Trinidad  and  Tobago.  0  1 

Turkey 112.751.309  14 

Venezuela 4.003.675  7 

TOTAL 1,161,769,420  337 
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OFHCE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[DockM  No.  WTO/D-218] 

WTO  Consultations  Regarding 
Countervailing  Duties  on  Certain 
CartMn  Steel  Products  From  Brazil 

AGENCY:  Office  of  the  United  States 

Trade  Representative. 

ACTION:  Notice;  request  for  conunents. 

summary:  The  Office  of  the  United 
States  Trade  Representative  (USTR)  is 
providing  notice  that  on  December  21, 
2000,  the  United  States  received  from 
Brazil  a  request  for  consultations  imder 
the  Marrakesh  Agreement  Establishing 
the  World  Trade  Organization  (WTO 
Agreement).  In  its  request,  Brazil 
identifies  two  measiues,  both  of  which 
involve  determinations  by  the  U.S. 
Department  of  Commerce  (Commerce) 
imder  U.S.  coimtervailing  duty  law 
addressing  the  benefits  of  pre- 
privatization  subsidies  that  may  be 
attributable  to  privatized  firms.  These 
measures  are  as  follows: 

•  A  sunset  review  determination  by 
Commerce  with  respect  to  certain  cut- 


to-length  plate  from  Brazil,  65  FR  18065 
(Apr.  6,  2000);  and 

•  A  suspended  final  affirmative 
countervailing  duty  determination  by 
Commerce  with  respect  to  certain  hot- 
rolled  steel  fix)m  Brazil,  64  FR  38742 
(July  19, 1999). 

Brazil  alleges  that  each  of  these 
determinations  is  inconsistent  with 
Articles  1.1(b),  10, 14, 19  and  21  of  the 
WTO  Agreement  on  Subsidies  and 
Coimtervailing  Measiues  (SCM 
Agreement),  because,  according  to 
Brazil,  there  was  no  proper  finding  of 
whether  the  financial  contributions 
made  prior  to  a  change  of  ownership 
conferred  a  benefit  to  the  current 
producer  of  the  subject  goods.  With 
respect  to  the  hot-rolled  steel 
investigation,  Brazil  also  alleges  that 
Commerce's  failure  to  terminate  the 
investigation  based  on  a  finding  of  no 
subsidization  is  inconsistent  with 
Article  11.9  of  the  SCM  Agreement. 

In  its  request,  Brazil  also  expresses 
concern  relating  to  the  practice  of 
Commerce  with  respect  to  pre- 
privatization  subsidies.  However,  Brazil 
does  not  make  any  specific  allegations 
as  to  how  this  practice  is  inconsistent 
with  particular  provisions  of  the  SCM 
Agreement  or  odier  WTO  agreements. 

Under  Article  4.3  of  the  WTO  Dispute 
Settlement  Understanding  (DSU), 


consultations  are  to  take  place  within  a 
period  of  30  days  from  the  date  of 
receipt  of  the  request,  or  within  a  period 
otherwise  mutually  agreed  between  the 
United  States  and  Brazil.  In  this  case, 
consultations  took  place  in  Geneva, 
Switzerland,  on  January  17,  2001.  USTR 
invites  written  comments  from  the 
public  concerning  the  issues  raised  in 
this  dispute. 

DATES:  Although  USTR  will  accept  any 
comments  received  during  the  course  of 
the  dispute  settlement  proceedings, 
comments  should  be  submitted  on  or 
before  March  5,  2001,  to  be  assured  of 
timely  consideration  by  USTR. 
ADDRESSES:  Submit  comments  to  Sandy 
McKinzy,  Monitoring  and  Enforcement 
Unit,  Office  of  the  General  Coimsel, 
Room  122,  Office  of  the  United  States 
Trade  Representative,  600  17th  Street, 
NW.,  Washington,  DC  20508,  Attn: 
Change  in  Ownership  Methodology 
Dispute— Brazil.  Telephone:  (202)  395- 
3582. 

FOR  FURTHER  INFORMATKW  CONTACT: 
William  D.  Hunter,  Associate  General 
Counsel,  Office  of  the  United  States 
Trade  Representative,  600  17th  Street, 
NW.,  Washington,  DC  20508. 
Telephone:  (202)  395-3582. 
SUPPLEMENTARY  INFORMATION:  Section 
127(b)  of  the  Urugiiay  Rotmd 


8460 


Federal  Register / Vol.  66,  No.  21  / Wednesday,  January  31,  2001 /Notices 


Agreements  Act  (URAA)  (19  U.S.C. 
3537(b)(1))  requires  that  notice  and 
opportunity  for  comment  be  provided 
after  the  United  States  receives  a  request 
for  the  establishment  of  a  WTO  dispute 
settlement  panel.  Consistent  with  this 
obligation,  but  in  an  effort  to  provide 
additional  opportunity  for  comment, 
USTR  is  providing  notice  that 
consultations  have  been  requested 
pursuant  to  the  WTO  Dispute 
Settlement  Understanding.  If  such 
consultations  should  fail  to  resolve  the 
matter  and  a  dispute  settlement  panel  is 
established  pursuant  to  the  DSU,  such 
panel,  which  would  hold  its  meetings  in 
Geneva,  Switzerland,  would  be 
expected  to  issue  a  report  on  its  findings 
and  recommendations  within  six  to  nine 
months  after  it  is  established. 

Major  Issues  Raised  by  Brazil 

In  its  consultation  request,  Brazil 
alleges  that  in  United  States — 
Imposition  of  Countervailing  Duties  on 
Certain  Hot-Rolled  Lead  and  Bismuth 
Carbon  Steel  Products,  WT/DS138/AB/ 
R.  the  WTO  Appellate  Body  found 
Commerce's  change  in  ownership 
methodology  to  be  inconsistent  with  the 
SCM  Agreement.  Brazil  alleges  that  the 
Appellate  Body  found  that  Commerce 
had  not  properly  examined  whether 
financial  contributions  made  prior  to  a 
change  of  ownership  conferred  a  benefit 
on  the  current  producer  of  the  subject 
goods.  Therefore,  Brazil  alleges  that  the 
continued  application  of  Commerce's 
change  in  ownership  methodology  in 
the  cited  countervailing  duty 
determinations  violates  Articles  1.1(b), 
10, 14, 19  and  21  of  the  SCM  Agreement 
(and,  in  the  case  of  the  certain  hot-rolled 
steel  from  Brazil  investigation.  Article 
11.9).  According  to  Brazil,  if  the  United 
States  had  properly  examined  the  nature 
of  the  change  in  ownership  in  each  of 
the  coimtervailing  duty  proceedings 
identified  in  Brazil's  request  for 
consultations.  Commerce  would  have 
foimd  that  no  benefit  was  conferred  to 
the  purchasers  of  the  companies  in 
question  in  the  context  of  the 
privatizations. 

Public  Comnient:  Requirements  for 
Submissions 

Interested  persons  are  invited  to 
submit  written  comments  concerning 
the  issues  raised  in  the  dispute. 
Conunents  must  be  in  English  and 
provided  in  fifteen  copies.  A  person 
requesting  that  information  contained  in 
a  comment  submitted  by  that  person  be 
treated  as  confidential  business 
information  must  certify  that  such 
information  is  business  confidential  and 
would  not  customarily  be  released  to 
the  public  by  the  commenter. 


Confidential  business  information  must 
be  clearly  marked  "BUSINESS 
CONFIDENTIAL"  in  a  contrasting  color 
ink  at  the  top  if  each  page  of  each  copy. 
Information  or  advice  contained  in  a 
comment  submitted,  other  than  business 
confidential  information,  may  be 
determined  by  USTR  to  be  confidential 
in  accordance  with  section  135(g)(2)  of 
the  Trade  Act  of  1974  (19  U.S.C. 
2155(g)(2)).  If  the  submitter  believes  that 
information  or  advice  may  qualify  as 
such,  the  submitter — 

(1)  Must  so  designate  the  information 
or  advice; 

(2)  Must  clearly  mark  the  material  as 
"SUBMITTED  IN  CONFIDENCE"  in  a 
contrasting  color  ink  at  the  top  of  each 
page  of  each  copy;  and 

(3)  Is  encouraged  to  provide  a  non- 
confidential summary  of  the 
information  or  advice. 

Pursuant  to  section  127(e)  of  the 
URAA  (19  U.S.C.  3537(e)).  USTR  will 
maintain  a  fill  on  this  dispute 
setdement  proceeding,  accessible  to  the 
public,  in  the  USTR  Reading  Room: 
Room  101,  Office  of  the  United  States 
Trade  Representative,  600  17th  Street, 
NW.,  Washington,  DC  20508.  The  public 
file  will  include  a  listing  of  any 
comments  received  by  USTR  from  the 
public  with  respect  to  the  proceeding; 
the  U.S.  submissions  to  the  panel  in  the 
proceeding,  the  submissions,  or  non- 
confidential summaries  of  submissions, 
to  the  panel  received  from  other 
participants  in  the  dispute,  as  well  as 
the  report  of  the  dispute  settlement 
panel,  and,  if  applicable,  the  report  of 
the  Appellate  Body.  An  appointment  to 
review  the  public  file  (Docket  WTO/D- 
218,  Change  in  Ownership  Methodology 
Dispute — Brazil)  may  be  made  by 
calling  Brenda  Webb,  (202)  395-6186. 
The  USTR  Reading  Room  is  open  to  the 
public  from  9:30  a.m.  to  12  noon  and  1 
p.m.  to  4  p.m.,  Monday  through  Friday. 

A.  Jane  Bradley, 

Assistant  United  States  Trade  Representative 
for  Monitoring  and  Enforcement. 

[FR  Doc.  01-2603  Filed  1-30-01;  8:45  am] 
BUJNG  CODE  3190-01 -M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Proposed  Advisory  Circulars; 
Vibration  and  Fatigue  Evaluation  of 
Airplane  Propellers  and  Guidance 
Material  for  Fatigue  Limit  Tests  and 
Composite  Blade  Fatigue 
Sul>stantlatlon 

agency:  Federal  Aviation 
Administration,  DOT. 


ACTION:  Notice  of  availability  of 
proposed  advisory  circulars  and  request 
for  comments. 

summary:  The  Federal  Aviation 
Administration  (FAA)  announces  the 
availability  of  two  draft  advisory 
circulars  (ACs):  AC  No.  20-66  (DRAFT], 
Vibration  and  Fatigue  Evaluation  of 
Airplane  Propellers,  and  AC  35.37- 
1  [DRAFT],  Guidance  Material  for 
Fatigue  Limit  Tests  and  Composite 
Blade  Fatigue  Substantiation. 
DATES:  Comments  must  be  received  on 
or  before  April  2,  2001. 
ADDRESSES:  Send  all  comments  on  the 
proposed  ACs  to  the  Federal  Aviation 
Administration,  Attn:  Engine  and 
Propeller  Standards  Staff,  ANE-110. 12 
New  England  Executive  Park, 
Burlington,  MA  01803-5299. 
FOR  FURTHER  INFORMATION  CONTACT:  Jay 
Tumberg,  Engine  and  Propeller 
Standards  Staff.  ANE-110,  at  the  above 
address;  telephone:  (781)  238-7116;  fax: 
(781)  238-7199;  e-mail: 
jay.tumberg@faa.gov 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

A  copy  of  the  subject  ACs  may  be 
obtained  by  contacting  the  person 
named  imder  FOR  FURTHER  INFORMATION 
CONTACT  or  by  downloading  the  draft 
ACs  from  the  following  Internet  website: 
www.faa.gov/avr/air/acs/draftach.htm. 
The  FAA  invites  interested  parties  to 
comment  on  the  proposed  ACs. 
Comments  should  identify  the  subject  of 
the  AC  and  be  submitted  to  the 
individual  identified  under  FOR  FURTHER 
INFORMATION  CONTACT.  The  FAA  will 
consider  all  communications  received 
by  the  closing  date  before  issuing  the 
final  ACs. 

Background 

The  FAA  issued  AC  20-66.  "Vibration 
Evaluation  of  Airplane  Propellers."  on 
January  29, 1970.  The  FAA  issued  AC 
35.37-1.  Change  1.  "Composite 
Propeller  Blade  Fatigue  Substantiation," 
on  September  7,  1993.  Since  the 
issuance  of  these  ACs,  there  have  been 
substantial  technological  advances  in 
the  design,  fabrication  and  continued 
airworthiness  of  propellers.  These 
advances  have  involved  the 
introduction  of  composite  materials,  the 
development  of  damage  tolerance 
methodologies,  and  a  better 
understanding  of  the  propeller  operating 
environment. 

The  FAA  has  decided  to  revise  AC 
20-66  and  AC  35.37-1  simultaneously, 
based  on  the  relationship  between  the 
propeller  fatigue  limits  developed  to 
show  compliance  with  §  35.37,  Fatigue 
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limit  tests,  and  the  propeller  vibration 
evaluation  conducted  on  an  airplane  to 
show  compliance  with  §§  23.907  and 
25.907,  Propeller  vibration.  To  update 
these  advisory  circulars,  the  FAA  has 
incorporated  substantial  contributions 
from  the  Propeller  Harmonization 
Working  Group  (PHWG)  tasked  on 
August  17, 1994,  by  the  Aviation 
Rulemaking  Advisory  Committee 
(ARAC).  Part  of  the  PHWG  task  was  to 
clarify  and  redefine  existing  propeller 
requirements  to  include  new  standards 
to  reflect  recent  advancement  in  the 
design  and  construction  of  composite 
material  propellers.  The  proposed  ACs 
would  revise  the  Current  ACs  to  address 
recent  technological  advances. 

Authority:  49  U.S.C.  106(g),  40113,  44701- 
44702,  44704. 

Issued  in  Burlington,  Massachusetts,  on 
January  19.  2001. 
lay  J.  Pardee, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 

(FR  Doc.  01-2645  Filed  1-30-01;  8:45  am] 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Advisory  Circular;  Bird  Ingestion 
Certification  Standards 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  availability  of 
Advisory  Circular  on  Bird  Ingestion 
Certification  Standards. 

SUMMARY:  This  notice  announces  the 
availability  of  Advisory  Circular  (AC) 
No.  33.76-1,  Bird  Ingestion  Certification 
Standards. 

DATES:  Advisory  Circular  No.  33.76-1 
was  issued  by  the  New  England  Aircraft 
Certification  Service,  Engine  and 
Propeller  Directorate  on  January  19, 
2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marc  Bouthillier,  Engine  and  Propeller 
Standards  Staff,  ANE-110,  12  New 
England  Executive  Park,  Biu°lington, 
MA,  01803;  telephone:  (781)  238-7120; 
fax:  (781)  238-7199;  e-mail: 
marc.bouthillier@faa.gov.  The  subject 
AC  is  available  on  the  Internet  at  the 
following  address:  http://www.faa.gov/ 
avr/air/acs/achome.h  tm . 
SUPPLEMENTARY  INFORMATION:  This 
advisory  circular  (AC)  provides 
gtiidance  and  acceptable  methods,  but 
not  the  only  methods,  that  may  be  used 
to  demonstrate  compliance  with  the 
new  bird  ingestion  requirements  §  33.76 
of  the  Federal  Aviation  Regulations, 


Title  14  of  the  Code  of  Federal 
Regulations.  These  new  standards  were 
published  in  the  Federal  Register  on 
September  14,  2000  (65  FR  66848)  and 
became  effective  on  December  13,  2000. 
Although  this  AC  refers  to  regulatory 
requirements  that  are  mandatory,  this 
AC  is  not,  in  itself,  mandatory.  This  AC 
neither  changes  any  regulatory 
requirements  nor  authorizes  changes  in 
or  deviations  frt)m  the  regulatory 
requirements. 

Background 

This  effort  was  adopted  as  a  part  33 
and  Joint  Aviation  Regulations  for 
engines  (JAR-E)  harmonization  project 
and  was  selected  as  an  Aviation 
Rulemaking  Advisory  Committee 
(ARAC)  project.  This  AC  provides 
information  and  guidance  that  address 
Federal  Aviation  Administration  (FAA) 
type  certification  standards  for  aircraft 
turbine  engines  with  regard  to  bird 
ingestion.  The  requirements  of  §  33.76 
reflect  recent  analysis  of  the  bird  threat 
encountered  in  service  by  turbine 
engine  powered  aircraft. 

This  advisory  circular,  published 
under  the  authority  granted  to  the 
Administrator  by  49  U.S.C.  106(g), 
40113.  44701-44702,  44704,  provides 
guidance  for  these  requirements. 

Issued  in  Burlington,  Massachusetts,  on 
January  19,  2001. 

Jay  J.  Pardee, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 

(FR  Doc.  01-2647  Filed  1-30-O1;  8:45  am) 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  to  Rule  on  Request  to 
Release  Airport  Land  at  the  Chiriaco 
Summit  Airport,  Chiriaco  Summit, 
California 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  request  to  release 
airport  land. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the  release  of 
approximately  1.72  acres  of  land  at 
Chiriaco  Summit  Airport,  Chiriaco 
Summit,  California,  from  all  restrictions 
of  the  surplus  property  agreement.  The 
purpose  of  the  release  is  to  permit  the 
sale  of  the  property  for  construction  of 
an  electrical  substation  to  serve  the 
airport  and  surrounding  community. 

DATES:  Comments  must  be  received  on 
or  before  March  2,  2001. 


ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Airports  Division, 
15000  Aviation  Blvd..  Lawndale.  CA 
90261.  In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Keith  D. 
Downs,  Grant  Manager,  Economic 
Development  Agency,  Riverside  County. 
3525  Fourteenth  Street,  Riverside,  CA 
92501. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Ellsworth  Chan,  Manager,  Safety  and 
Standards  Branch.  AWP-620.  15000 
Aviation  Blvd..  Lawndale,  CA  90261, 
Telephone:  (310)  725-3620.  The  request 
to  release  airport  property  may  be 
reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  On  April 
5.  2000.  new  authorizing  legislation 
became  effective.  That  bill,  the  Wendell 
H.  Ford  Aviation  Investment  and 
Reform  Act  for  the  21st  Century  (AIR 
21),  Public  Law  10-181  (Apr.  5.  2000; 
114  Stat.  61).  requires  that  a  30  day 
public  notice  must  be  provided  before 
the  Secretary  may  waive  any  condition 
imposed  on  an  interest  in  surplus 
property. 

Ine  following  is  a  brief  overview  of 
the  request: 

The  county  of  Riverside  requested  the 
release  of  approximately  1.72  acresof 
dedicated  airport  land  at  Chiriaco 
Summit  Airport,  Chiriaco  Sunmiit, 
California,  from  siuplus  property 
agreement  obligations.  The  purpose  of 
the  release  is  to  permit  the  sale  of  the 
property  to  the  Imfwrial  Irrigation 
District  (IID)  for  non-aviation  uses.  The 
IID  proposes  to  use  the  property  for 
development  of  an  electrical  substation 
to  serve  the  Chiriaco  Summit  Airport 
and  the  surrounding  community.  The 
net  proceeds  will  be  utilized  for  airport 
improvements. 

Issued  in  Hawthorne,  California,  on 
January  11.  2001. 
Herman  C.  Bliss, 

Manager,  Airports  Division,  Western-Pacific 
Region. 

[FR  Doc.  01-2649  Filed  1-30-01;  8:45  am] 

BILLMQ  CODE  4910-13-H 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  intent  To  Rule  on  Request  To 
Release  the  Entire  Desert  Center 
Airport,  Desert  Center,  CaiHomia 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
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action:  Notice  of  request  to  release 
airport  land. 

summary:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the  release  of 
the  Desert  Center  Airport,  Desert  Center, 
California  from  all  restrictions  of  the 
surplus  property  agreement.  The  airport 
is  comprised  of  approximately  1,129 
acres  of  land  that  was  acquired  for 
airport  purposes  under  a  federal  surplus 
property  agreement  with  Riverside 
County.  The  purpose  of  the  release  is  to 
permit  the  Coimty  to  market  the  airport 
for  sale  due  to  its  maintenance  and 
insurance  costs  with  no  offsetting 
revenues. 

DATES:  Comments  must  be  received  on 
or  before  March  2,  2001. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Airports  Division, 
15000  Aviation  Blvd.,  Lawndale,  CA 
90261.  In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Keith  D. 
Downs,  Grant  Manager,  Economic 
Development  Agency,  Riverside  County, 
3525  Fourteenth  Street,  Riverside,  CA 
92501. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ellsworth  Chan,  Manager,  Safety  and 
Standards  Branch,  AWP-620, 15000 
Aviation  Blvd.,  Lawndale,  CA  90261, 
Telephone:  (310)  725-3620.  The  request 
to  release  airport  property  may  be 
reviewed  in  person  at  this  same 
location. 

SUPP1.EMENTARY  INFORMATION:  On  April 
5,  2000,  new  authorizing  legislation 
became  effective.  That  bill,  the  Wendell 
H.  Ford  Aviation  Investment  and 
Reform  Act  for  the  21st  Century  (AIR 
21),  Public  Law  10-181  (Apr.  5,  2000, 
114  Stat.  61),  requires  that  a  30  day 
public  notice  must  be  provided  before 
the  Secretary  may  waive  any  condition 
imposed  on  an  interest  in  surplus 
property. 

The  following  is  a  brief  overview  of 
the  request: 

The  County  of  Riverside  requested 
that  Desert  Center  Airport,  Desert 
Center,  California,  approximately  1,129 
acres,  be  released  from  its  obligation  to 
use  the  property  for  aeronautical 
purposes.  The  proposal  would  allow  the 
coimty  of  Riverside's  Economic 
Development  Agency  to  begin  marketing 
the  airport  for  sale.  While  it  is  possible 
that  the  airport  could  be  sold  for  use  as 
a  private  airport,  it  is  more  likely  that 
the  purchaser  will  utilize  the  land  for 
agricultural  purposes.  The  proceeds 
generated  from  the  sale  would  be 


reinvested  in  the  county's  airport 
system. 

Issued  in  Hawthorne,  California,  on 
January  11,  2001. 
Herman  C.  Bliss, 

Manager.  Airports  Division,  Western-Pacific 
Region. 
(FR  Doc.  01-2648  Filed  1-30-01;  8:45  am) 

MLUNG  COOe  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  tt>e  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Fort  Lauderdale-Hollywrood 
Intemationai  Airport,  Fort  Lauderdale, 
Florida 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Fort  Lauderdale- 
Hollywood  Intemationai  Airport  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regiilations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  March  2,  2001. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Orlando  Airports  District 
Office,  5950  Hazeltine  National  Drive, 
Suite  400,  Orlando,  Florida  32822. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  William 
F.  Sherry,  A.A.E.,  Director  of  Aviation  of 
the  Broward  County  Aviation 
Department  at  the  following  address: 
320  Terminal  Drive,  Fort  Lauderdale, 
Florida  33315. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Broward 
County  Aviation  Department  under 
section  158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susan  Moore,  Program  Manager, 
Orlando  Airports  District  Office,  5950 
Hazeltine  National  Drive,  Suite  400, 
Orlando.  Florida  33822.  (407)  812-6331, 
extension  20.  The  application  may  be 
reviewed  in  person  at  this  same 
location. 

SUPPlfMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 


comment  on  the  application  to  impose 
and  use  the  revenue  bom  a  PFC  at  Fort 
Lauderdale-Hollywood  Intemationai    ■ 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Pub.  L.  101-508)  and  Part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  158). 

On  January  19,  2001,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  ttom  a  PFC 
submitted  by  Broward  County  Aviation 
Department  was  substantially  complete 
within  the  requirements  of  §  158.25  of 
Part  158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  May  2,  2001. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  Application  No. :  01-04-C-OO- 
FLL. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
January  1,  2007. 

Proposed  charge  expiration  date: 
April  1,  2008. 

Total  estimated  net  PFC  revenue: 
$35,952,199. 

Brief  description  of  proposed 
project(s):  Aviation  Easements,  Common 
Use  Terminal  Equipment  (CUTE),  Fiber 
Optic  Backbone,  Concourse  E,  F,  and  H 
Restrooms,  Pedestrian  Walkways, 
Pedestrian  Canopies,  Curbside  Queuing 
Lanes,  Commuter  facility 
Improvements,  Westside  Road 
Relocation,  Inner  Terminal  Taxilanes 
Design,  Inner  Terminal  Taxilanes 
Reconstruction,  Passenger  Loading 
Bridge  Utilities  Infr^structine,  Taxiway 
B  Extension,  Conamunications  Center 
Equipment. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi/ 
Commercial  Operators  (ATCO)  filing 
FAA  Form  1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Broward 
County  Aviation  Department. 

Issued  in  Orlando,  Florida  on  January  19,    - 
2001. 

W.  Dean  Stringer, 

Manager,  Orlando  Airports  District  Office, 
Southern  Region. 

(FR  Doc.  01-2646  Filed  1-30-01;  8:45  am] 
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DEPARTIMENT  OF  THE  TREASURY 

Fiscal  Service 

Surety  Companies  Acceptable  on 
Federal  Bonds:  Cheroicee  Insurance 
Company 

AGENCY:  Financial  Management  Service, 
Fiscal  Service,  Department  of  the 
Treasiuy. 
ACTION:  Notice. 

SUMMARY:  This  is  Supplement  No.  8  to 
the  Treasury  Department  Circular  570; 
2000  Revision,  published  Jime  30,  2000, 
at  65  FR  40868. 

FOR  FURTHER  INFORMATION  CONTACT: 
Surety  Bond  Branch  at  (202)  874-6765. 
SUPPLEMENTARY  INFORMATION:  A 
Certificate  of  Authority  as  an  acceptable 
surety  on  Federal  bonds  is  hereby 
issued  to  the  following  Company  under 
31  U.S.C.  9304  to  9308.  Federal  bond- 
approving  officers  should  annotate  their 
reference  copies  of  the  Treasury  Circular 
570,  2000  Revision,  on  page  40876  to 
reflect  this  addition: 

Company  Name:  Cherokee  Insurance 
Company.  Business  Address:  34200 
Mound  Road,  Sterling  Heights, 
Michigan,  48310.  Phone:  (800)  201- 
0450.  Underwriting  Limitation  b/: 
$782,000.  Surety  Licenses  d:  CA,  GA, 
ID,  IN,  L\,  LA,  MI,  MN,  MO,  ND,  OH, 
TN,  WV,  WI.  Incorporated  In:  Michigan. 

Certificates  of  Authority  expire  on 
Jime  30  each  year,  unless  revoked  prior 
to  that  date.  The  Certificates  are  subject 
to  subsequent  annual  renewal  as  long  as 
the  companies  remain  qualified  (31  CFR 
Part  223).  A  list  of  qualified  companies 
is  published  annually  as  of  July  1  in 
Treasury  Department  Circular  570,  with 
details  as  to  underwriting  limitations, 
areas  in  which  licensed  to  transact 
surety  business  and  other  information. 

The  Circular  may  be  viewed  and 
downloaded  through  the  Internet  at 
http://www.fms.  treas.gov/c5  70/ 


index.html.  A  hard  copy  may  be 
purchased  from  the  Government 
Printing  Office  (GPO)  Subscription 
Service,  Washington,  DC,  Telephone 
(202)  512-1800.  When  ordering  the 
Circular  from  GPO,  use  the  following 
stock  number:  048-000-00536-5. 

Questions  concerning  this  Notice  may 
be  directed  to  the  U.S.  Department  of 
the  Treasury,  Financial  Management 
Service,  Financial  Accoimting  and 
Services  Division,  Surety  Bond  Branch, 
3700  East-West  Highway,  Room  6A04, 
Hyattsville,  MD  20782. 

Dated:  January  12.  2001. 
Wanda ).  Rogers, 

Director,  Financial  Accounting  and  Services 
Division,  Financial  Management  Service. 
[FR  Doc.  01-2637  Filed  1-30-01;  8:45  am] 
BILUNG  COOE  4810-35-41 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

Surety  Companies  Acceptable  on 
Federal  Bonds:  Providence 
Washington  Insurance  Company 

agency:  Financial  Management  Service, 
Fiscal  Service,  Department  of  the 
Treasury. 
ACTION:  Notice. 

SUMMARY:  This  is  Supplement  No.  9  to 
the  Treasiuy  Department  Circular  570; 
2000  Revision,  published  Jime  30,  2000, 
at  65  FR  40868. 

FOR  FURTHER  INFORMATION  CONTACT: 
Surety  Bond  Branch  at  (202)  874-7102. 
SUPPLEMENTARY  INFORMATION:  A 
Certificate  of  Authority  as  an  acceptable 
surety  on  Federal  bonds  is  hereby 
issued  to  the  following  Company  imder 
31  U.S.C.  9304  to  9308.  Federal  bond- 
approving  officers  should  annotate  their 
reference  copies  of  the  Treasury  Circular 
570,  2000  Revision,  on  page  40896  to 
reflect  this  addition: 


Company  Name:  Providence 
Washington  Insurance  Company. 
Business  Address:  P.O.  Box  518, 
Providence,  RI  02901-0518.  Phone: 
(401)  453-7000.  Underwriting 
Limitation  b/:  $5,999,000  Surety 
Licenses  c/:  AL,  AK,  AZ,  AR,  CA,  CO, 
CT,  DE,  FL,  GA,  ID,  IL,  IN,  L\,  KS,  KY. 
LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO, 
MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND, 
OH,  OK,  OR,  PA,  RI,  SC,  SD,  TN,  TX. 
UT,  VT,  VA,  WA,  WV,  WI,  WY. 
Incorporated  In:  Rhode  Island. 

Certificates  of  Authority  expire  on 
June  30  each  year,  unless  revoked  prior 
to  that  date.  The  Certificates  are  subject 
to  subsequent  annual  renewal  as  long  as 
the  companies  remain  qualified  (31  CFR 
Part  223).  A  list  of  qualified  companies 
is  published  annually  as  of  July  1  in 
Treasury  Department  Circular  570,  with 
details  as  to  underwriting  limitations, 
areas  in  which  licensed  to  transact 
siu«ty  business  and  other  information. 

The  Circular  may  be  viewed  and 
downloaded  through  the  Internet  at 
http://www.fms.treas.gov/c570/ 
index.html.  A  hard  copy  may  be 
purchased  frx)m  the  Government 
Printing  Office  (GPO)  Subscription 
Service,  Washington,  DC,  Telephone 
(202)  512-1800.  When  ordering  the 
Circular  from  GPO,  use  the  following 
stock  number:  048-000-00536-5. 

Questions  concerning  this  Notice  may 
be  directed  to  the  U.S.  Department  of 
the  Treasury,  Financial  Memagement 
Service,  Financial  Accounting  and 
Services  Division,  Surety  Bond  Branch, 
3700  East-West  Highway,  Room  6A04. 
Hyattsville,  MD  20782. 

Dated:  January  12.  2001. 
Wanda  Rogers, 

Director.  Financial  Accounting  and  Services 
Division,  Financial  Management  Service. 
(FR  Doc.  01-2636  Filed  1-30-01;  8:45  ami 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  225 

[Regulation  Y;  Dockal  No.  R-1065] 

DEPARTMENT  OF  THE  TREASURY 

Offlca  of  the  Undar  Sacrvtary  for 
Domaatlc  Rnanca 

12  CFR  Part  1500 
RIN1S05-AA78 

Bank  Holding  Companiaa  and  Changa 
In  Bank  Control 

AGENaES:  Board  of  Governors  of  the 
Federal  Reserve  System  and  the 
Department  of  the  Treasury. 
action:  Final  rule. 

SUMMARY:  The  Board  of  Governors  of  the 
Federal  Reserve  System  and  the 
Secretary  of  the  Treasury  joindy  adopt 
this  final  rule  governing  merchant 
banking  investments  made  by  financial 
holding  companies.  The  rule 
implements  provisions  of  the  Granun- 
Leach-Bliley  Act  diat  permit  financial 
holding  companies  to  make  investments 
as  part  of  a  bona  fide  seciuities 
underwriting  or  merchant  ot  investment 
banking  activity.  The  Board  and  the 
Secretary  have  incorporated  a  niunber  of 
amendments  to  the  final  rule  to  address 
issues  raised  by  public  conmienters,  to 
reduce  potential  regulatory  burdens, 
and  to  clarify  the  application  of  the  nde. 
These  changes  include  expanding  the 
definition  of  "securities  affiliate"  to 
include  a  department  or  division  of  a 
bank  registered  as  a  municipal  securities 
dealer;  modifying  the  provisions 
defining  prohibited  routine  management 
and  operation  of  portfolio  companies; 
adopting  a  sunset  provision  for  the 
investment  thresholds  under  the  interim 
rule  and  eliminating  the  dollar-based 
threshold  for  the  review  of  a  financial 
holding  company's  merchant  hanking 
activities;  streamlining  the  rule's 
reporting  and  recordkeeping 
requirements;  broadening  the  definition 
of  "private  equity"  funds  and  clarifying 
the  rule's  application  to  such  funds;  and 
adopting  several  safe-harbors  to  the 
presiunptions  in  the  rule  governing  the 
definition  of  affihate  for  purposes  of 
sections  23A  and  23B  of  the  Federal 
Reserve  Act. 

DATES:  The  final  rule  is  effective 
February  15,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Board  of  Governors:  Scott  G.  Alvarez, 
Associate  General  Coiuisel  (202/452- 
3583),  Kieran  ].  Fallon.  Senior  Counsel 
(202/452-5270),  or  CamiUe  M.  Caesar, 
Counsel  (202/452-3513),  Legal  Division; 


Jean  Nellie  Liang,  Chief,  Capital  Markets 
(202/452-2918),  Division  of  Research  & 
Statistics;  Michael  G.  Martinson,  Deputy 
Associate  Director  (202/452-3640)  or 
James  A.  Embersit,  Manager,  Capital 
Markets  (202/452-5249),  Division  of 
Banking  Supervision  and  RegiUation; 
Board  of  Governors  of  the  Federal 
Reserve  System,  20th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20551.  Users  of 
Telecommunications  Device  for  the  Deaf 
(TDD)  only  contact  Janice  Simms  at 
(202) 872-4984. 

Department  of  the  Treasury:  Roberta 
K.  Mclnemey,  Assistant  General 
Coimsel  (Banking  and  Finance)  (202/ 
622-0480),  Gary  Sutton,  Senior  Banking 
Counsel  (202/622-0480),  or  Gerry 
Hughes,  Senior  Financial  Economist 
(202/622-2740),  1500  Pennsylvania 
Avenue.  NW.,  Washington.  DC  20220. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Gramm-Leach-Bliley  Act  (GLB 
Act)  ^  amended  the  Bank  Holding 
Company  Act  (BHC  Act)  to  allow  a  bank 
holding  company  that  has  made  an 
effective  election  to  become  a  financial 
holding  company  to  make  investments 
in  nonfinancial  companies  as  part  (A  a 
bona  fide  seciuities  underwriting  or 
merchant  or  investment  banking 
activity.  These  investments  may  be 
made  in  any  type  of  ownership  interest 
in  any  type  of  nonfinancial  entity 
(portfolio  company),  and  may  represent 
any  amount  of  the  equity  of  a  portfolio 
company.  Investments  made  under  this 
new  authority,  which  is  codified  in 
section  4(k){4)(H)  of  die  BHC  Act  (12 
U.S.C.  1843(k)(4)(H)),  are  referred  to  as 
"merchant  banking  investments."  The 
GLB  Act  imposed  conditions  on  the 
length  of  time  that  these  investments 
may  be  held,  the  ability  of  the  financial 
holding  company  to  routinely  manage 
or  operate  the  portfolio  company,  and 
other  aspects  of  the  relationship 
between  the  financial  holding  company 
and  its  affiliates  on  the  one  hand  and 
the  portfolio  company  on  the  other 
hand.  These  restrictions  further  the 
fundamental  purposes  of  the  BHC  Act — 
to  help  maintain  the  separation  of 
banking  and  commerce  and  promote 
safety  and  soundness. 

In  March  2000,  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board)  and  the  Secretary  of  the 
Treasury  (Secretary)  joinUy  adopted,  on 
an  interim  basis,  and  requested  public 
comment  on  a  rule  governing  the 
merchant  banking  investments  of 
financial  holding  companies.  ^  The 


'  Pub.  L  106-102.  113  SUt.  1338  (199fl). 
2  65  FR  16460  (March  28.  2000). 


interim  rule  provided  guidance 
concerning  the  types  of  investments  that 
are  permissible  under  section  4(k)(4KH) 
and  defined  the  term  "securities 
affiliate"  for  purposes  of  determining 
those  financial  holding  companies 
eligible  to  make  merchant  banking 
investments.  In  addition,  the  interim 
rule  implemented  the  provisions  of  the 
GLB  Act  that  limit  the  holding  period  of 
merchant  banking  investments  and  the 
ability  of  financial  holding  companies  to 
routinely  manage  or  operate  a  portfolio 
company. 

The  interim  rule  also  contained 
provisions  designed  to  ensure  that  the 
merchant  banking  investment  activities 
of  financial  holding  companies  are 
conducted  in  compliance  with  the  GLB 
Act  and  in  a  safe  and  sound  manner  that 
does  not  endanger  depository 
institutions  or  the  federal  deposit 
insurance  funds.  In  this  regard,  the 
interim  rule  established  aggregate 
investment  thresholds  for  the  review  by 
the  Bo^d  of  the  merchant  banking 
investment  activities  of  a  financial 
holding  company.  The  Board  and  the 
Secretary  adopted  these  investment 
thresholds  to  allow  the  agencies  to 
monitor  the  implementation  of  the 
merchant  banking  investments  under 
the  new  authority  and  address 
situations  that  could  pose  a  material  risk 
to  the  safety  and  soundness  of 
depository  institutions.  The  interim  rule 
also  required  financial  holding 
companies  to  establish  policies  and 
procedures  reasonably  designed  to 
monitor  and  manage  the  risks  associated 
with  merchant  banking  investments, 
and  to  maintain  records  and  file  reports 
necessary  for  the  financial  holding 
company  and  the  Board  to  monitor  the 
company's  merchant  banking 
investments  and  the  company's 
compliance  with  the  GLB  Act  and  the 
interim  rule.  Furthermore,  the  interim 
rule  implemented  the  cross-marketing 
and  affiliate  transaction  restrictions 
applied  by  the  GLB  Act  to  merchant 
banking  investments. 

At  the  time  the  Board  and  the 
Secretary  adopted  the  interim  rule,  the 
Board  also  issued  for  public  comment 
proposed  amendments  to  the  Board's 
capital  guidelines  for  bank  holding 
companies  to  address  the  appropriate 
capital  treatment  for  merchant  banking 
and  similar  investments  made  by  bank 
holding  companies  and  their 
subsidiaries.  This  capital  proposal, 
which  was  not  adopted  on  an  interim 
basis,  generally  would  have  required 
financial  holding  companies  to  deduct 
50  percent  of  the  carrying  value  of  their 
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merchant  banking  investments  from 
Tier  1  capital. 

Prior  to  issuing  the  interim  rule  and 
capital  proposal,  staff  of  the  Federal 
Reserve  and  the  Department  of  the 
Treasury  condilcted  interviews  with  a 
niunber  of  securities  firms  that  make 
merchant  banking  investments  to  collect 
information  concerning  how  these  firms 
conduct  their  merchant  banking 
activities.  Staff  also  conducted 
interviews  with  several  bank  holding 
companies  that  were  engaged  in  equity 
investment  activities  prior  to  the  GLB 
Act  under  the  more  limited  statutory 
authorities  then  in  existence.  The 
information  collected  in  these 
interviews,  which  is  described  in  greater 
detail  in  the  Supplementary  Information 
accompanying  die  interim  rule  and 
capital  proposal,^  was  used  in 
developing  the  interim  rule  and  this 
final  rule. 

B.  Overview  of  Comments 

The  Board  and  the  Secretary  together 
received  more  than  140  comments  on 
the  interim  rule  and  the  related  capital 
proposal.  Commenters  included 
Members  of  Congress,  other  federal 
agencies,  state  banking  departments, 
banking  organizations,  securities  firms, 
trade  associations  for  the  banking  and 
secvuities  industries,  law  firms  and 
individuals.  Most  comments  focused  on 
the  capital  charge  proposed  in 
conjunction  with  the  interim  rule. 

Many  commenters  also  addressed  one 
or  more  specific  parts  of  the  interim 
rule.  Some  commenters  suggested  that 
the  Board  and  the  Secretary  should 
eliminate  or  significantly  modify  the 
interim  rule's  aggregate  investment 
thresholds,  holding  period  limitations 
or  routine  management  and  operation 
restrictions  and  instead  rely  on  the 
examination  and  supervisory  process  to 
address  potential  safety  and  soundness 
concerns  and  administer  and  enforce 
the  GLB  Act's  provisions  that  are 
designed  to  help  maintain  the 
separation  of  banking  and  commerce.  A 
number  of  commenters  contended  that 
these  provisions  would  firustrate 
Congress'  desire  to  permit  a  "two-way" 
street  between  securities  firms  and 
banking  organizations  or  place  financial 
holding  companies  at  a  disadvantage  in 
competing  with  nonbank  organizations 
in  making  merchant  banking 
investments. 

Some  commenters  also  contended 
that  the  Board  and  the  Secretary  lacked 
the  authority  to  establish  aggregate 
investment  thresholds  and  maximum 
holding  periods  for  merchant  banking 
investments  or  to  limit  the  period  of 


'  See  65  FR  16460.  16461-62  (March  28.  2000). 


time  that  a  financial  holding  company 
may  routinely  manage  or  operate  a 
portfolio  company  without  Board 
approval.  Several  commenters  argued 
that  the  Board  and  the  Secretary  lacked 
the  legal  authority  to  determine  that,  in 
every  case  without  exception,  certain 
types  of  officer  and  employee  interlocks 
and  investor  covenants  represent 
routine  management  of  the  portfolio 
company. 

Many  commenters  suggested  specffic 
amendments  to  the  interim  rule  to 
clarify  its  application,  reduce  potential 
burden  or  provide  financial  holding 
companies  additional  flexibility  in 
making  merchant  banking  investments. 
For  example,  some  commenters 
requested  that  the  Board  and  the 
Secretary  extend  the  permissible 
holding  periods  for  merchant  banking 
investments  or  streamline  the  process 
for  seeking  approval  to  hold  a  merchant 
banking  investment  beyond  the  periods 
specified  in  the  rule.  Some  commenters 
suggested  that  the  agencies  expand  the 
types  of  relationships  that  a  financial 
holding  company  may  have  with  a 
portfolio  company  without  becoming 
involved  in  the  routine  management  or 
operations  of  the  company  or  expand  ~ 
the  circumstances  under  which  a 
financial  holding  company  may 
routinely  manage  or  operate  a  portfolio 
company.  In  addition,  some 
commenters  requested  that  the  agencies 
streamline  the  rule's  recordkeeping  and 
reporting  requirements,  or  clarify  or 
streamline  application  of  the  rule  to 
private  equity  funds. 

C.  Ejqilanadon  of  Final  Rule 

The  Board  and  the  Secretary  have 
carefully  reviewed  the  comments 
received  on  the  interim  rule  in  light  of 
the  language  and  purposes  of  the  GLB 
Act  and  the  BHC  Act.  After  this  review, 
the  Board  and  the  Secretary  have 
modified  the  interim  rule  in  a  number 
of  respects.  In  particular,  the  Board  and 
the  Secretary  have — 

•  Expanded  the  definition  of 
"securities  affiliate"  to  include  a 
registered  municipal  securities  dealer, 
including  a  division  or  department  of  a 
bank  that  is  registered  as  a  municipal 
securities  dealer  under  the  Securities 
Exchange  Act  of  1934,  thereby 
broadening  the  eligibility  of  financial 
holding  companies  to  make  merchant 
banking  investments  under  the  rule; 

•  Modified  the  provisions  defining 
actions  that  represent  routine 
management  or  operation,  clarified  the 
circumstances  imder  which  a  financial 
holding  company  may  routinely  manage 
and  operate  a  portfolio  company,  and 
extended  the  period  of  time  that  a 
financial  holding  company  may 


routinely  manage  or  operate  a  portfolio 
company  without  providing  notice  to 
the  Board; 

•  Broadened  the  definition  of  private 
equity  funds  and  created  a  new  section 
of  the  rule  (section  225.173)  that 
explains  how  the  holding  period  and 
management  and  operations  restrictions 
of  the  rule  apply  to  private  equity  funds; 

•  Adopted  an  automatic  sunset 
provision  for  the  investment  thresholds 
contained  in  the  interim  rule  and 
eliminated  the  dollar-based  threshold 
for  Board  review  of  the  merchant 
banking  investment  activities  of  a 
financial  holding  company  during  the 
period  before  the  sunset; 

•  Streamlined  the  recordkeeping  and 
reporting  provisions  of  the  rule  to 
reduce  burden; 

•  Clarified  the  circumstances  in 
which  the  cross-marketing  provisions 
apply;  and 

•  Adopted  three  safe  harbors  to  the 
rebuttable  presumptions  established 
under  sections  23A  and  B  of  the  Federal 
Reserve  Act. 

These  changes  as  well  as  the  agencies' 
responses  to  the  comments  received  are 
discussed  in  ^eater  detail  below. 

As  an  initial  matter,  the  Board  and  the 
Secretary  believe  that  the  rule  is  both 
within  the  statutory  authority  of  the 
agencies  and  consistent  with  the 
language  and  purposes  of  the  GLB  Act 
and  BHC  Act.  The  GLB  Act  specifically 
authorizes  the  Board  and  the  Secretary 
to  issue  such  regulations  implementing 
section  4(k)(4)(H)  as  the  Board  and  the 
Secretary  jointiy  deem  appropriate  to 
assure  compliance  with  the  purposes 
and  prevent  evasions  of  the  BHC  Act 
and  the  GLB  Act  and  to  protect 
depository  institutions.*  This  authority 
supplements  the  authority  granted  the 
Board  by  the  BHC  Act  and  other  federal 
law  to  supervise  bank  holding 
companies  and  issue  regulations  and 
orders,  including  reporting  and  record 
keeping  requirements,  to  administer  and 
carry  out  the  purposes  of  the  BHC  Act 
and  prevent  evasions  thereof.* 


*  12  U.S.C.  1843(k)(7KA);  see  also  145  Cong. 
Record  at  Hi  1529  (daily  ed.  Nov.  4, 1999) 
(statement  by  Chairman  Leach)  ("Importantly,  the 
Act  gives  the  Federal  Reserve  and  the  Treasury  the 
authority  to  )ointly  develop  implementing 
regulations  on  merchant  banking  activities  that  they 
deem  appropriate  to  further  the  purposes  and 
prevent  evasions  of  the  |GLB)  Act  and  the  Bank 
Holding  Comj)any  Act.  Under  the  authority,  the 
Federal  Reserve  and  Treasury  may  define  relevant 
terms  and  impose  such  limitations  as  they  deem 
appropriate  to  ensure  that  this  new  authority  does 
not  foster  conflicts  of  interest  or  undermine  the 
safety  and  soundness  of  depositorv'  institutions  or 
the  Act's  general  prohibitions  on  the  mixing  of 
banking  and  commerce."):  145  Cong.  Record 
S13788  (daily  ed.  Nov.  3. 1999)  (statement  of  Sen. 
Sarbanes). 

»  See.  e.g..  12  U.S.C  1844: 12  U.S.C  1818(bH3). 
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As  discussed  in  detail  below,  the  rule 
deflnes  the  scope  of  activities  permitted 
by  section  4(k)(4)(H]  and  implements 
the  provisions  of  section  4(k)(4)(H)  that 
are  designed  to  limit  the  potential 
mixing  of  banking  and  commerce.  The 
rule  also  contains  provisions  that  are 
designed  to  protect  the  safety  and 
soimdness  of  depository  institutions,  as 
well  as  recordkeeping  and  reporting 
provisions  that  the  agencies  believe  are 
appropriate  to  monitor  compliance 
with,  and  prevent  evasions  of,  the  BHC 
Act  and  the  GLB  Act. 

The  Board  and  the  Secretary  believe 
that  the  rule  permits  a  "two-way"  street 
between  securities  firms  and  hanking 
organizations  while,  at  the  same  time, 
giving  effect  to  the  statutory  limitations 
and  framework  adopted  by  Congress  to 
help  maintain  the  separation  of  hanking 
and  commerce  and  ensure  the  safety 
and  soundness  of  depository 
institutions.  Moreover,  the  Board  and 
the  Secretary  believe  that  adoption  of  a 
rule,  rather  than  reliance  primarily  on 
the  supervisory  process,  is  the  most 
appropriate  method  for  ensuring  the  fair 
and  effective  administration  of  the  GLB 
Act's  merchant  banking  provisions  and 
preventing  evasions  of  those  provisions. 
The  rule  provides  financial  holding 
companies  and  members  of  the  pubhc 
with  notice  of  the  limitations  generally 
applicable  to  merchant  banking 
investment  activities.  The  rule  also 
allows  the  Board  to  grant  exceptions  to 
the  general  investment  thresholds, 
holding  period,  and  affiUate  transaction 
limits  included  in  the  rule  if  the  facts  of 
a  particular  case  demonstrate  that  the 
exemption  is  consistent  with  the 
piuposes  of  the  GLB  and  BHC  Acts.  The 
Board  intends  also  to  continue  to  rely 
on  the  supervisory  process  to  monitor 
compliance  by  financial  holding 
companies  with  the  rule  and  to  address 
any  safety  and  soundness  issues  that 
may  arise  with  respect  to  the  merchant 
banking  investments  of  individual 
financial  holding  companies. 

Section  225.170— What  Type  of 
Investments  Are  Permitted  by  This 
Subpart,  and  Under  What  Conditions 
May  They  Be  Made? 

Section  4(k)(4)(H)  and  the  rule  permit 
a  financial  holding  company  to  acquire 
or  control  any  amount  of  shares,  assets. 
or  ownership  interests  of  any  company 
or  other  entity  that  is  engaged  in  an 
activity  not  otherwise  authorized  for  the 
financial  holding  company  under 
section  4  of  the  BHC  Act.  Thus,  section 
4(k)(4)(H)  and  the  rule  permit  a 
financial  holding  company  directly  or 
indirectly  to  acquire  or  control  the 
shares,  assets,  or  ownership  interests  of 
a  company  or  other  entity  that  is 


engaged  in  any  activity  that  is  not 
financial  in  nature,  incidental  to  a 
financial  activity  or  otherwise 
permissible  for  the  financial  holding 
company  under  section  4  of  the  BHC 
Act.  Shares,  assets  and  ownership 
interests  acquired  or  controlled 
pursuant  to  section  4(k)(4)(H]  and  the 
rule  are  referred  to  as  "merchant 
banking  investments."  A  financial 
holding  company  may  acquire  or 
control  merchant  banking  investments 
only  in  accordance  with  the 
requirements  of  the  nde. 

Section  4(k)(4)(H)  and  the  rule  allow 
a  financial  holding  company  to  acquire 
the  full  range  of  ownership  interests  in 
a  company,  including  seciuities, 
warrants,  partnership  interests,  trust 
certificates,  and  other  instruments 
representing  an  ownership  interest  in  a 
company,  whether  the  interest  is  voting 
or  nonvoting.  A  financial  holding 
company  also  may  acquire  any 
instrument  convertible  into  a  security  or 
other  ownership  interest  under  the  rule. 
In  addition,  a  fiinancial  holding 
company  may  acquire  any  amoimt  of 
owpership  interests  in  a  company  or 
other  entity  under  the  nde,  whether  or 
not  that  amoimt  results  in  control  for 
purposes  of  the  BHC  Act.  Thus,  this 
merchant  hanking  authority  gives  a 
financial  holding  company  the 
flexibility  to  acquire  or  control  a 
nominal  amount,  a  majority,  or  all  of  the 
shares  or  other  ownership  interests  of  a 
portfolio  company. 

Securities  Affiliate 

The  GLB  Act  grants  authority  to  make 
merchant  banking  investments  only  to  a 
bank  holding  company  that  becomes  a 
financial  holding  company,^  and  either 
(1)  controls  or  is  a  "securities  affiliate" 
or  (2)  controls  both  an  insurance 
underwriter  affiliate  and  an  investment 
adviser  affiliate  registered  under  the 
Investment  Advisers  Act  of  1940  that 
provides  investment  advice  to  an 
insurance  company.  In  addition,  the 
financial  holding  company  must 
provide  notice  to  the  Board  within  30 
days  after  commencing  merchant 
banking  investment  activities  or 
acquiring  any  company  that  makes 
merchant  banking  investments.^ 

The  interim  rule  defined  a  "secimties 
affiliate"  to  include  any  broker  or  dealer 
registered  with  the  Seciu'ities  and 
Exchange  Commission  (SEC)  imder  the 
Securities  Exchange  Act  of  1934 
(Exchange  Act).  Commenters  generally 


•  Subpart  I  of  the  Boards  Regulation  Y  sets  forth 
the  procedures  and  qualification  criteria  applicable 
to  bank  holding  companies  that  seek  to  elect  to 
become  a  financial  holding  company.  See  12  CFR 
225.81  etseq:  66  FR  400  (Jan.  3,2001]. 

'See  12  U.S.C  1843(k)(6MA):  12  CFR 225.87(a). 


supported  the  rule's  broad  definition  of 
"securities  affiliate."  Some  commenters 
also  requested  that  the  definition  be 
expanded  to  include  a  separately 
identifiable  division  or  department  of  a 
bank  that  is  registered  as  a  mimicipal 
securities  dealer  under  section  15B  of 
the  Exchange  Act,  a  small  business 
investment  company,  or  any  affiliate 
predominanUy  engaged  in  the  purchase, 
sale  or  imderwriting  of  securities. 

After  considering  the  comments,  the 
Board  and  the  Secretary  have  amended 
the  definition  of  securities  affiliate  to 
include  a  registered  municipal 
securities  dealer,  including  a  separately 
identifiable  division  or  department  of  a 
bank  that  is  registered  as  a  miinicipal 
securities  dealer  under  the  Exchange 
Act.  A  division  or  department  that  is 
registered  with  the  SEC  as  a  municipal 
securities  dealer  performs  many  of  the 
same  functions  as  a  separately 
incorporated  registered  securities  broker 
or  dealer  and  woidd  be  considered  to  be 
a  type  of  securities  broker  or  dealer  if 
the  division  or  department  were 
incorporated  outside  the  bank.  The 
Board  and  Secretary  also  have  amended 
the  rule  to  clarify  that  a  financial 
holding  company  may  make  merchant 
banking  investments  if  the  holding 
company  is  itself  a  registered  securities 
broker  or  dealer. 

The  agencies  do  not  believe  at  this 
time  that  an  SBIC  or  a  company  that 
purchases  securities  for  investment  or 
other  purposes  without  becoming  a 
registered  securities  broker  or  dealer  are 
securities  affiliates  for  purposes  of 
section  4{k)(4)(H).  Commenters  making 
these  suggestions  provided  no  evidence 
that  Congress  intended  the  term 
"securities  affiliate"  to  cover  companies 
that  do  not  engage  in  significant  levels 
of  securities  activities. 

Authority  Limited  to  Making 
Investments  in  Companies  Engaged  in 
Nonfinancial  Activities 

As  discussed  above,  the  rule 
authorizes  a  financial  holding  company 
to  acquire  or  control  investments  in  a 
company  or  other  entity  that  is  engaged 
in  any  activity  that  is  not  otherwise 
authorized  for  the  financial  holding 
company  imder  section  4  of  the  BHC 
Act.  Some  commenters  asserted  that 
section  4(k)(4)(H)  should  be  construed 
to  permit  financial  holding  companies 
to  make  investments  in  financial 
companies  under  their  merchant 
banking  authority.  These  commenters 
suggested  that  any  investment  made  by 
a  financial  holding  company  for 
investment  purposes,  rather  than  for 
strategic  or  operating  purposes,  should 
be  considered  a  merchant  banking 
investment  regardless  of  the  activities 
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conducted  by  the  acquired  company. 
Other  commenters  requested  that  the 
Board  and  Secretary  clarify  that  the  rule 
does  not  apply  to  investments  made  by 
financial  holding  companies  or  other 
banking  organizations  under  legal 
authorities  other  than  section  4(k)(4)(H). 

The  language  of  section  4(k)(4)(H) 
authorizes  a  financial  holding  company 
to  acquire  or  control  a  company  or 
entity  "engaged  in  any  activity  not 
authorized  pursuant  to  [section  4  of  the 
BHC  Act]."  Financial  holding 
companies  have  separate  authority 
under  other  provisions  of  the  BHC  Act 
to  make  investments  in  companies 
engaged  in  financial  activities.  Section 
4(k)(4)(H)  does  not  restrict  the  authority 
of  financial  holding  companies  to 
acquire  or  control  ov«iership  interests 
in  companies  engaged  in  financial 
activities.  Rather,  it  authorizes  financial 
holding  companies  to  make  investments 
in  companies  that  would  otherwise  be 
prohibited.  Together,  these  sets  of 
authorities  allow  financial  holding 
companies,  without  prior  approval  in 
most  cases,  to  acquire  ownership 
interests  in  any  type  of  company  other 
than  a  depository  institution.^ 

The  rule  does  not  prohibit  a  financial 
holding  company  from  using  a 
combination  of  authorities  to  invest 
through  the  same  subsidiary  or  fund  in 
ownership  interests  of  both  nonfinancial 
companies  and  financial  companies.  In 
addition,  a  company  held  as  a  merchant 
banking  investment  may  be  engaged  in 
both  nonfinancial  and  financial 
activities,  so  long  as  the  investment 
otherwise  complies  with  the 
requirements  of  the  rule.  Similarly,  a 
financial  holding  company  may  retain  a 
merchant  banking  investment  in  a 
nonfinancial  company  even  if  the 
company  subsequenUy  commences  a 
financial  activity. 

Because  section  4(k)(4)(H)  does  not 
authorize  investments  in  financial 
companies,  the  restrictions  contained  in 
the  rule,  such  as  the  restrictions  on 
holding  periods  and  cross-marketing,  do 
not  apply  to  investments  by  financial 
holding  companies  in  financial 
companies  that  are  made  under  other 
provisions  of  the  BHC  Act  and  the 
Board's  Regulation  Y — whether  such 
investments  are  made  for  strategic 
reasons  or  for  purposes  of  reselling  the 
investment.  A  financial  holding 
company  may  not,  however,  use  the 


merchant  banking  authority  as  a  means 
of  evading  restrictions,  such  as  consent 
or  approval  requirements  or  restrictions 
that  address  confficts  of  interest,  that 
govern  the  acquisition  of  financial 
companies  under  the  BHC  Act  or  the 
Board's  Regulation  Y.^ 

The  authority  granted  by  section 
4(k)(4)(H)  of  the  BHC  Act  to  financial 
holding  companies  to  make  merchant 
banking  investments  also  is  an 
alternative  to  any  other  authority  that  a 
financial  holding  company  may  have  to 
make  investments  in  nonfinancial 
companies  under  other  provisions  of  the 
BHC  Act.  For  example,  the  rule  does  not 
address  or  apply  to  investments 
acquired  as  part  of  securities 
imderwriting,  dealing  or  market  making 
activities  conducted  under  section 
4(k)(4){E)  of  the  BHC  Act,  investments 
made  by  insurance  imderwriting 
subsidiaries  of  a  financial  holding 
company  in  accordance  with  section 
4(k)(4)(I)  of  the  BHC  Act,  investinents 
made  under  section  4(c)(6)  or  4(c)(7)  of 
the  BHC  Act,  or  investmenta  made 
overseas  under  the  Board's  Regulation 

Merchant  Banking  Investments  Must  Be 
Made  as  Part  of  a  Bona  Fide 
Underwriting  or  Merchant  or 
Investment  Banking  Activity 

The  GLB  Act  and  the  rule  provide  that 
a  financial  holding  company  may  make 
merchant  banking  investments  only  as 
part  of  a  bona  fide  underwriting  or 
merchant  banking  or  investment 
banking  activity."  When  issuing  the 
interim  rule,  the  Board  and  the 
Secretary  noted  that  this  requirement 
was  intended  to  distinguish  between 
merchant  banking  investments  that,  by 
their  very  nature,  are  made  for  purposes 
of  resale  or  other  disposition,  and 
investments  that  are  made  for  purposes 
of  allowing  the  financial  holding 
company  to  engage  in  the  nonfinancial 
activities  conducted  by  the  portfolio 
company.  The  GLB  Act  and  the  rule  do 
not  authorize  a  financial  holding 
company  to  make  an  investment  in  a 
nonfinancial  company  for  the  purpose 
of  engaging  in  the  activities  of  the 
nonfinancial  company  and,  in  this  way, 
the  "bona  fide"  requirement  preserves 
the  financial  nature  of  merchant 


•  Nothing  in  section  4(k)(4)(H)  or  the  rule 
overrides  the  prior  approval  requirements  of  section 
3  of  the  BHC  Act  that  govern  the  acquisition  of 
shares  of  a  bank  or  bank  holding  company  or  the 
provisions  of  section  4(k)(6)  and  4{  j)  of  the  BHC  Act 
that  govern  the  acquisition  of  shares  of  a  savings 
association  or  a  company  that  controls  a  savings 
association. 


9  See,  e.g.,  12  U.S.C.  1843(1M2):  12  CFR  225.84. 

'"Although  the  rule  does  not  apply  to 
investments  held  under  section  4(c)(6)  or  4(c)(7)  or 
the  Board's  Regulation  K,  those  authorities  are  only 
available  if  the  financial  holding  company's 
aggregate  investment  in  the  relevant  company 
under  a  combination  of  authorities — including  any 
investment  made  under  the  merchant  banking 
authority — is  within  the  applicable  investment 
limitations  and  restrictions  set  forth  in  section 
4(c)(6).  4(c)(7)  or  Regulation  K. 

"  12  U.S.C.  §  1843(k)(4)(H). 


banking  investment  activities  and  helps 
further  the  GLB  Act's  purpose  of 
maintaining  the  separation  of  banking 
and  commerce. 

As  the  agencies  stated  in  the 
Supplementary  Information 
accompanying  the  interim  rule,  the 
Board  intends  to  monitor  the  merchant 
banking  investment  activities  of 
financial  holding  companies  through 
the  supervisory  process  to  ensure  that 
all  merchant  banking  investments  are 
made  in  compliance  with  the  Act's 
"bona  fide"  requirement  and  that 
financial  holding  companies  do  not  use 
the  merchant  banking  authority  as  a 
means  of  becoming  impermissibly 
involved  in  nonfinancial  activities,  such 
as  real  estate  investment  or 
development.  Some  commenters 
expressed  concern  that  the  Board  and 
the  Secretary  intended  to  discourage  or 
prohibit  financial  holding  companies 
bova  making  merchant  banking 
investments  in  companies  engaged  in 
real  estate  investment  or  development 
activities. 

In  considering  whether  an  investment 
meets  the  rule's  "bona  fide" 
requirement,  the  Board  will  consider  all 
the  relevant  facts  and  circumstances 
surrounding  the  investment,  including 
the  financial  holding  company's 
documented  purpose  for  making  the 
investment  and  overall  relationship  . 
with  the  portfolio  company.  The  "bona 
fide"  requirement  does  not  prohibit  a 
financial  holding  company  firom 
specializing  in  making  merchant 
hanking  investments  in  particular 
industries  or  ft-om  making  its  first 
merchant  banking  investment  in  a 
company  engaged  in  real  estate 
investment  or  development,  provided 
such  investments  are  made  for 
investment  purposes  as  part  of  an 
ongoing  underwriting  or  investment  or 
merchant  banking  activity  and  are 
otherwise  held  in  accordance  with  the 
requirements  of  the  rule.'^ 

Investments  May  Be  Made  DirecUy  or 
Through  Funds 

A  financial  holding  company  may 
acquire  or  control  merchant  banking 
investments  directiy  or  through  any 
subsidiary  other  than  a  depository 
institution  or  subsidiary  of  a  depository 


'^Concentration  in  particular  industries  or  in 
individual  investments  may  present  supervisory 
concerns.  The  Board  exi>ects  all  financial  holding 
companies  that  engage  in  merchant  banking 
investment  activities  to  establish  policies  governing 
portfolio  diversification  and  to  maintain  capital  that 
is  adequate  in  light  of  the  company's  investment 
portfolio.  See  Federal  Reserve  SR  Letter  No.  00-9 
(SPE)  (June  22.  2000). 
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institution.  ^3  A  financial  holding 
company  also  may  not  acquire  or 
coatrol  merchant  banking  investments 
on  behalf  of  a 'depository  institution  or 
subsidiary  of  a  depository  institution.  In 
order  to  assure  competitive  equality 
between  U.S.  and  foreign  banking 
organizations  conducting  merchant 
banking  activities,  the  rule  provides  that 
a  U.S.  branch  or  agency  of  a  foreign 
bank  is  considered  a  "depository 
institution"  for  purpose  of  the  rule. 
Accordingly,  a  U.S.  branch  or  agency  of 
a  foreign  bank  may  not  acquire  or 
control  merchaiii  banking  investments 
under  the  rule,  and  merchant  banking 
investments  may  not  be  acquired  or 
controlled  on  behalf  of  a  U.S.  branch  or 
agency  of  a  foreign  bank. 

As  discussed  more  fully  below,  the 
rule  allows  a  financial  holding  company 
to  make  merchant  banking  investments 
through  a  private  equity  fund  or  other 
investment  fund  that  itself  makes 
investments  in  nonfinancial  companies. 
Where  a  financial  holding  company 
makes  an  investment  in  a  private  equity 
fund  or  other  fund  that  in  turn  makes 
merchant  banking  investments,  the 
investment  by  the  holding  company  in 
the  fund  is  considered  a  "merchant 
banking  investment"  and  must  comply 
with  the  requirements  of  the  rule.  As 
described  further  below,  the  rule 
provides  certain  benefits  for 
investments  in  or  held  through  a 
qualifying  private  equity  fund, 
including  an  extended  holding  period 
and  certain  relief  from  the  rule's  cross- 
marketing  restrictions.  Investments  in 
funds  that  do  not  qualify  as  private 
equity  funds  are  treated  as  any  other 
t)rpe  of  merchant  banking  investment 
held  under  the  rule. 

Definition  of  Portfolio  Company  and 
Financial  Holding  Company 

Certain  of  the  rule's  requirements — 
such  as  the  restrictions  on  routine 
management  and  operation — apply  only 
with  respect  to  "portfolio  companies." 
The  rule  defines  a  "portfolio  company" 
to  mean  any  company  or  entity  that  is 
directly  or  indirectly  held,  owned  or 
controlled  by  a  financial  holding 
company  using  the  merchant  banking 
authority  and  that  is  engaged  in  an 
activity  that  is  not  authorized  for  the 
financial  holding  company  under 
section  4  of  the  BHC  Act.  (See  section 
225.177). 


"  A  financial  subsidiary  may  make  merchant 
banking  investments  only  if.  after  five  years  of  the 
date  of  enactment  of  the  GLB  Act,  the  Board  and 
the  Secretary  jointly  adopt  rules  in  accordance  with 
section  122  of  the  GLB  Act  that  permit  financial 
subsidiaries  to  make  merchant  banking 
investments. 


As  a  general  matter,  a  "financial 
holding  company"  is  defined  for 
purposes  of  the  rule  to  mean  the 
financial  holding  company  and  any 
direct  or  indirect  subsidiary  of  the 
holding  company.  The  term  does  not 
include  (i)  a  portfolio  company  that  is 
controlled  by  the  financial  holding 
company,  or  (ii)  a  depository  institution 
controlled  by  the  financial  holding 
company  or  any  subsidiary  of  such  a 
depository  institution.  As  discussed 
below,  the  definition  of  financial 
holding  company  is  modified  to  include 
depository  institutions  and  certain  types 
of  affiliates  of  the  financial  holding 
company  for  purposes  of  certain 
provisions  governing  routine 
management. 

Requirement  That  Assets  Be  Acquired 
by  or  Transferred  to  a  Portfolio 
Company 

As  noted  above,  the  rule  permits  a 
financial  holding  company  to  acquire 
any  type  of  ownership  interest  in  a 
portfolio  company.  The  interim  rule 
also  permits  a  financial  holding 
company  to  acquire  and  control  "assets" 
other  than  debt  or  equity  securities  or 
other  ownership  interests  of  a  company. 
These  assets  may,  for  example,  be  real 
estate  or  the  assets  of  a  division  of  an 
operating  company.  To  be  permissible 
under  the  interim  rule,  the  assets  must 
be  acquired  through,  or  promptly 
transferred  to,  a  portfolio  company  that 
has  and  maintains  separate  corporate 
existence,  management,  and  operations 
to  the  extent  otherwise  required  by  the 
rule.  [See  §  225.170(e)(3).)  Some 
commenters  asserted  that  the  rule 
should  allow  a  financial  holding 
company  directly  to  acquire  and  hold 
all  types  of  nonfinancial  assets. 

The  final  rule  retains  the  requirement 
of  the  interim  rule  that  a  financial 
holding  company  hold  any  nonfinancial 
assets  acquired  as  a  merchant  banking 
investment  through  a  portfolio  company 
that  is  separate  from  the  financial 
holding  company.  The  agencies  believe 
that  this  requirement  is  consistent  with 
the  language  of  section  4(k)(4)(H),  which 
allows  a  financial  holding  company  to 
acquire  only  assets  "of  a  company."  In 
addition,  this  requirement  facilitates 
compliance  with  the  routine 
management  and  operation  restrictions 
of  the  Act  by  interposing  separate 
management  between  the  financial 
holding  company  and  any  nonfinancial 
assets  acquired,  and  enhances  safety 
and  soimdness  by  providing  the  benefits 
of  corporate  separation. 


Section  225. 1 71— What  Are  the 
Limitations  on  Managing  or  Operating  a 
Portfolio  Company  Held  as  a  Merchant 
Banking  Investment? 

The  GLB  Act  prohibits  a  financial 
holding  company  from  routinely 
managing  or  operating  a  portfolio 
company  except  as  may  be  necessary  or 
required  to  obtain  a  reasonable  return 
on  the  resale  or  disposition  of  the 
investment.  The  interim  rule  addressed 
a  niunber  of  arrangements  that  would 
not  be  considered  to  represent  routinely 
managing  or  operating  a  company  and 
that  would,  therefore,  be  permissible  at 
any  time  as  well  as  arrangements  that 
represent  routinely  managing  or 
operating  a  company.  In  particular,  the 
interim  rule  provided  that  a  financial 
holding  company  would  generally  not 
be  considered  to  routinely  manage  or 
operate  a  portfolio  company  by  having 
one  or  more  representatives  on  the 
board  of  directors  of  the  portfolio 
company,  or  by  requiring  a  portfolio 
company  (through  written  covenants  or 
otherwise)  to  obtain  the  financial 
holding  company's  approval  to  take 
actions  outside  the  ordinary  covuse  of 
business,  such  as  the  acquisition  of 
another  company;  the  sale, 
recapitalization  or  liquidation  of  the 
portfolio  company;  the  issuance  of 
additional  capital  stock;  or  making 
significant  changes  to  the  portfolio 
company's  business  plan.  On  the  other 
hand,  the  interim  rule  also  provided 
that  a  financial  holding  company  would 
be  considered  to  be  routinely  managing 
or  operating  a  portfolio  company  if  a 
director,  ofiicer,  employee  or  agent  of 
the  financial  holding  company  served  as 
an  officer  or  employee  of  die  portfolio 
company,  or  if  the  financial  holding 
company  (through  written  covenants  or 
otherwise)  restricted  the  ability  of  the 
portfolio  company  to  make  routine 
business  decisions. 

The  interim  rule  permitted  a  financial 
holding  company  to  routinely  manage 
or  operate  a  portfolio  company  when 
such  action  was  necessary  to  address  a 
material  risk  to  the  value  or  operation  of 
the  portfolio  company.  In  these  special 
situations,  a  financial  holding  company 
was  required  to  obtain  the  Board's 
approval  if  the  company  routinely 
managed  or  operated  a  portfolio 
company  for  more  than  6  months. 

Commenters  supported  the  agencies' 
decision  to  tdlow  financial  holding 
companies  to  have  director  interlocks 
with  portfolio  companies.  Commenters 
also  supported  allowing  an  investing 
company  to  participate  in  decisions  by 
the  portfolio  company  that  are  outside 
the  ordinary  coiu^e  of  business.  These 
commenters  viewed  these  actions  as  . 
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necessary  protections  for  investors  that 
did  not  involve  the  investor  in  the  day- 
to-day  management  or  operations  of  the 
portfolio  company. 

Many  commenters,  however,  also 
requested  that  the  Board  and  Secretary 
expand  the  types  of  relationships  that  a 
financial  holding  company  may  have 
with  a  portfolio  company  without  being 
deemed  to  be  routinely  managing  or 
operating  the  portfolio  company.  For 
example,  commenters  argued  that  the 
agencies  shoiUd  permit  a  financial 
holding  company  to  have  some  officer 
or  employee  interlocks  with  a  portfolio 
company  on  either  a  permanent  or 
temporary  basis.  Commenters 
contended  that  an  interlocking 
employee  or  junior  officer  would  not 
necessarily  involve  the  financial 
holding  company  in  routinely  managing 
or  operating  the  company  or  in  many 
cases  confer  authority  on  the  financial 
holding  company  to  make  management 
decisions  at  the  portfolio  company. 

Commenters  also  requested  that  the 
agencies  strike  the  rule's  prohibition  on 
"agents"  of  a  financial  holding  company 
serving  as  officers  or  employees  of  a 
portfolio  company  in  light  of  the 
potential  breadth  and  ambiguity  of  the 
term.  In  addition,  commenters  requested 
that  the  rule  allow  a  financial  holding 
company  to  have  any  type  of  "negative" 
covenant  or  other  type  of  covenant  as 
part  of  an  investment  in  a  portfolio 
company,  and  to  participate  in 
decisions  regarding  the  hiring  or  firing 
of  the  portfolio  company's  independent 
accountant  and  lower-level  officers  and 
employees. 

Commenters  also  asserted  that  the 
interim  rule  improperly  limited  the 
ciixnunstances  when  a  financial  holding 
company  is  permitted  to  routinely 
manage  or  operate  a  portfolio  company 
and  the  length  of  time  such  involvement 
may  exist.  In  particular,  .commenters 
argued  that  section  4(k)(4)(H)  allows  a 
financial  holding  company  to  routinely 
manage  or  operate  a  portfolio  company 
when  "necessary  or  required  to  obtain  a 
reasonable  return  on  [the]  investment 
upon  resale  or  disposition."  Some 
commenters  asserted  that  this  standard 
would  be  met  if  the  portfolio  company 
experienced  a  decline  in  profitability  or 
the  loss  of  key  customers  or  personnel. 
Some  commenters  also  asserted  that  the 
rule  should  not  place  any  time  limit  on 
a  financial  holding  company's 
involvement  in  the  routine  management 
or  operations  of  a  portfolio  company  or, 
alternatively,  shoiild  allow  a  financial 
holding  company  to  routinely  manage 
or  operate  a  portfolio  company  for  a 
period  longer  than  6  months  without 
Board  approval. 


As  discussed  below,  the  final  rule 
contains  modifications  that  address 
these  points. 

Relationships  That  Involve  Routine 
Management  or  Operation 

Section  225.171(a)  of  the  rule 
implements  the  GLB  Act's  general 
prohibition  on  a  financial  holding 
company  routinely  managing  or 
operating  any  portfolio  company.  As 
explained  below,  the  final  rule  retains 
the  definition  of  certain  tyi>es  of 
relationships  as  representing  routinely 
managing  or  operating  a  portfolio 
company  contained  in  the  interim  rule. 
The  rule  has  been  modified  in  several 
cases  to  construct  presumptions  that 
certain  types  of  relationships  represent 
routine  management  or  operation,  and 
to  allow  financial  holding  companies  to 
have  these  relationships  where  they  do 
not  result  in  routine  management  or 
operation. 

The  agencies  continue  to  believe  that 
in  all  circumstances  an  executive  officer 
of  a  company  is  involved  in  the  day-to- 
day management  or  operations  of  the 
company  and  participates  in 
management  and  operational  decisions 
that  occiu'  in  the  ordinary  course  of  the 
company's  business  and,  thus,  is 
involved  in  routinely  managing  or 
operating  the  company.  For  this  reason, 
the  final  rule  continues  to  provide  that 
a  financial  holding  company  routinely 
manages  or  operates  a  portfolio 
company  if  any  director,  officer  or 
employee  of  the  financial  holding 
company  serves  as,  or  has  the 
responsibilities  of,  an  executive  officer 
of  die  portfolio  company.  The  final  rule 
defines  the  term  "executive  officer"  in 
the  same  manner  as  the  Board's 
Regulation  O.  As  a  general  matter,  this 
definition  includes  any  person  who 
participates  or  has  the  authority  to 
participate  (other  than  in  the  capacity  as 
a  director)  in  major  policymaking 
functions  of  the  portfolio  company, 
whether  or  not  the  officer  has  an  official 
tide,  the  tide  designates  the  officer  as  an 
assistant,  or  the  officer  serves  without 
salary  or  other  compensation.  (See 
section  225ri77(d);  12  CFR 
215.2(e)(l).)i'*  The  agencies  believe 


'*  An  "executive  ofiicer"  does  not  include  a 
person  who  may  exercise  a  certain  measure  of 
discretion  in  the  performance  of  their  duties, 
including  the  discretion  to  make  decisions  in  the 
ordinary  course  of  business,  but  who  does  not 
participate  in  the  determination  of  major  policies  of 
the  company  and  whose  decisions  are  limited  by 
policy  standards  fixed  by  senior  management.  In 
addition,  the  term  does  not  include  any  person  who 
is  excluded  from  participating  (other  than  in  the 
capacity  of  a  director)  in  major  policymaking 
functions  of  the  company  by  resolution  of  the  board 
of  directors  of  by  the  bylaws  of  the  company 
provided  the  [>erson  does  not  in  foct  participate  in 
such  policymaking  functions. 


using  this  definition,  which  is  familiar 
to  banking  organizations,  will  facilitate 
compliance  with  the  nde. 

The  final  rule  also  provides  that  a 
financial  holding  company  routinely 
manages  or  operates  a  portfolio 
company  if  an  executive  officer  of  the 
parent  financial  holding  company  or  of 
certain  of  its  major  subsidiaries  becomes 
an  officer  or  employee  of  the  portfolio 
company.  These  executive  officers  are 
the  highest  officers  of  the  financial 
holding  company  and  its  major 
subsidiaries  and,  by  definition,  exercise 
management  and  operational  control 
over  tihe  financial  holding  company  and 
its  subsidiaries.  In  the  context  of  a 
situation  in  which  the  financial  holding 
company  is  a  direct  or  indirect  investor 
in  a  portfolio  company,  allowing  these 
executive  officers  to  serve  as  an  officer 
or  employee  of  the  portfolio  company 
would  permit  the  financial  holding 
company  to  routinely  manage  or  operate 
the  portfolio  company. 

Finally,  the  final  rule  provides  that 
covenants  or  agreements  that  restrict  the 
portfolio  company's  ability  to  make 
routine  business  decisions  represent 
routinely  managing  or  operating  the 
portfolio  company.  Covenants  or 
agreements  affected  by  this  provision 
include  restrictions  on  the  portfolio 
company  entering  into  transactions  in 
the  ordinary  course  of  business  or  hiring 
non-executive  officers  or  employees.  As 
explained  below,  the  rule  permits 
covenants  and  agreements  that  restrict 
actions  that  are  outside  the  ordinary 
course  of  business.  In  response  to 
several  comments,  the  final  rule  also 
permits  covenants  or  other 
arrangements  that  govern  the 
employment  of  any  or  all  of  the 
"executive  officers"  of  a  portfolio 
company  (rather  than  just  the  5  highest 
ranking  officials  of  the  portfolio 
company,  as  in  the  interim  nde). 

As  noted  above,  the  final  rule 
modifies  several  other  restrictions 
contained  in  the  interim  rule  from 
absolute  prohibitions  to  rebuttable 
presumptions.  In  particular,  the 
agencies  believe  that,  in  most 
circumstances,  a  financial  holding 
company  would  become  involved  in  the 
day-to-day  management  or  operations  of 
a  portfolio  company  if  a  director,  officer 
or  employee  of  the  financial  holding 
company  serves  as  a  non-executive 
officer  or  employee  of  the  portfolio 
company  or  if  an  officer  or  employee  of 
the  portfolio  company  is  supervised  by 
or  reports  to  an  officer  or  employee  of 
the  financial  holding  company.  The 
agencies  also  recognize,  however,  that 
there  may  be  cases  where  the  specific 
fads  demonstrate  that  such  a 
relationship  with  the  portfolio  company 
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would  not  involve  the  investing 
financial  holding  company  in  routinely 
managing  or  operating  the  company. 
Accordingly,  the  agencies  have 
modified  the  rule  to  establish  a 
rebuttable  presumption  that  these 
relationships  represent  routine 
management  or  operation  of  a  portfolio 
company.  In  addition,  in  response  to 
commenters,  the  reference  in  these 
presimiptions  to  "agents"  of  the 
financial  holding  company  has  been 
deleted  because  the  term  is  ambiguous. 

The  rule  allows  a  financial  holding 
company  to  request  a  determination 
from  the  Board  that  a  presumption  of 
routine  management  or  operations  is 
rebutted.  (See  section  225.171(c).)  Any 
request  to  rebut  a  presumption  should 
fully  describe  all  the  facts  and 
circumstances  related  to  the  financial 
holding  company's  investment  in,  and 
relationships  with,  the  portfolio 
company. 

Relationships  That  E)o  Not  (institute 
Routine  Management  or  Operation 

Section  225.171(d)  of  the  final  rule 
identifies  relationships  with  a  portfolio 
company  that  would  not  involve  a 
financial  holding  company  in  routinely 
managing  or  operating  the  portfolio 
company.  The  list  of  relationships 
included  in  section  225.171(d)  is  not 
fntended  to  be  a  complete  Ust  of  the 
types  of  contacts  or  relationships  that  a 
financial  holding  company  may  have 
with  a  portfoUo  company  without  being 
deemed  to  routinely  manage  or  operate 
the  portfolio  company,  bistead,  the  list 
is  intended  to  identify  types  of 
relationships  that  commonly  occur  with 
a  portfolio  company  and  that  would  not 
involve  the  financial  holding  company 
in  routinely  managing  or  operating  the 
portfolio  company. 

1.  Director  interlocks.  The  final  rule 
continues  to  permit  a  financial  holding 
company  to  have  one  or  more 
representatives  on  the  board  of  directors 
of  a  portfolio  company.  Consistent  with 
the  Board's  existing  interpretations,  the 
selection  of  the  partners  (including  the 
general  partner)  of  a  partnership  is 
considered  to  be  the  equivdent  of 
selecting  the  directors  of  a  company.  A 
representative  of  a  financial  holding 
company  that  serves  as  a  director  of  a 
portfolio  company  may  participate  fully 
in  those  matters  that  are  typically 
presented  to  directors  of  a  company, 
whether  the  director  participates  in 
these  matters  at  a  meeting  of  the  board, 
at  meetings  of  committees  of  the  board, 
through  written  votes,  through  meetings 
with  officers  or  employees  of  the 
portfolio  company  or  otherwise. 

The  financial  holding  company's 
director  representatives,  however,  may 


not  participate  in  the  day-to-day 
operations  of  the  portfolio  company  or 
in  management  decisions  that  are  made 
in  the  ordinary  course  of  business  and 
not  customarily  presented  to  the 
directors  of  a  company,  hi  this  manner, 
the  rule  prevents  a  financial  holding 
company  from  using  a  person  that  is 
nominally  designated  as  a  director  to 
routinely  manage  or  operate  a  portfolio 
company,  hi  order  for  a  financial 
holding  company  to  have  a  director 
interlock  and  not  be  deemed  to  be 
routinely  managing  or  operating  the 
portfolio  company,  the  portfolio 
company  also  must  have  officers  and 
employees  that  routinely  manage  and 
operate  the  company,  and  the  financial 
holding  company  must  not  have  other 
arrangements  or  relationships  with  the 
portfolio  company  that  would  involve 
the  financial  holding  company  in  the 
routine  management  or  operation  of  the 
portfolio  company. 

2.  Covenants  concerning  actions 
outside  the  ordinary  course  of  business. 
The  final  rule  permits  a  financial 
holding  company  to  restrict,  by 
covenant  or  otherwise,  the  ability  of  a 
portfolio  company  to  take  actions 
outside  the  ordinary  course  of  business. 
In  response  to  comments,  the  final  rule 
contains  an  expanded  list  of  examples 
of  actions  that  are  outside  the  ordinary 
course  of  business  and  that  may  be 
subject  to  these  types  of  covenants  or 
agreements.  These  examples  are — 

•  The  acquisition  of  significant  assets 
or  control  of  another  company  by  the 
portfolio  company  or  any  of  its 
subsidiaries; 

•  The  removal  or  selection  of  the 
portfolio  company's  independent 
accountant  or  investment  banker; 

•  Significant  changes  to  the  portfoho 
company's  business  plan  or  accounting 
methods  or  policies; 

•  The  removal  or  replacement  of  any 
or  all  of  the  executive  officers  of  the 
portfolio  company; 

•  The  redemption,  authorization  or 
issuance  of  any  equity  or  debt  securities 
of  the  portfolio  company; 

•  Any  borrowing  oy  the  portfolio 
company  that  is  outside  the  ordinary 
course  of  business; 

•  The  amendment  of  the  portfoUo 
company's  articles  of  incorporation  or 
by-laws  or  similar  governing 
documents;  and 

•  The  sale,  merger,  consolidation, 
spin-off,  recapitalization,  liquidation, 
dissolution  or  sale  of  substantially  all  of 
the  assets  of  the  portfolio  company  or 
any  of  its  significant  subsidiaries. 

The  examples  included  in  the  rule  are 
not  exclusive  and  are  intended  only  to 
illustrate  the  types  of  actions  that  a 
financial  holding  company  may  restrict, 


by  covenant  or  otherwise,  without 
becoming  involved  in  the  routine 
management  or  operations  of  the 
portfolio  company. 

3.  Providing  advisory  and 
underwriting  services  to,  and  consulting 
with,  a  portfoho  company.  The  final 
rule  also  clarifies  that  a  financial 
holding  company  does  not  routinely 
manage  or  operate  a  portfolio  company 
by  providing  financial,  investment  or 
management  considting  advisory 
services  to  the  portfolio  company  as 
otherwise  permitted  by  the  Board's 
Regulation  Y.^^  ^jjy  management 
consulting  services  provided  to  a 
portfolio  company  must  remain  solely 
advisory  in  nature,  and  the  financial 
holding  company  may  not  assume 
responsibility  for  decision-making  or  for 
the  day-to-day  management  or 
operations  of  the  portfolio  company.  ^^ 

In  addition,  the  final  rule  clarifies  that 
a  financial  holding  company  may 
underwrite  or  act  as  placement  agent  for 
the  securities  of  a  portfolio  company 
and  provide  assistance  to  the  portfolio 
company  in  connection  with  the 
imderwriting  or  placement  of  its 
securities  without  being  considered  to 
be  involved  in  routinely  managing  or 
operating  the  company.  The  rule  also 
clarifies  that  a  financial  holding 
company  may  have  regular  or  periodic 
meetings  with  the  officers  or  employees 
of  a  portfolio  company  to  monitor  and 
provide  advice  regarding  the  portfolio 
company's  performance  or  activities  so 
long  as  the  financial  holding  company, 
through  such  meeting  or  otherwise,  does 
not  routinely  manage  or  operate  the 
portfoho  company. 

These  provisions  were  added  to  the 
final  rule  to  address  questions  raised  by 
commenters.  They  are  not  intended  to 
identify  all  of  the  contacts  that  may  be 
permissible  between  a  financial  holding 
company  and  a  portfolio  company. 

When  May  a  Financial  Holding 
Company  Routinely  Manage  or  Operate 
a  Portfolio  Company? 

Section  4(k)(4){H)  permits  a  financial 
holding  company  to  routinely  manage 
or  operate  a  portfolio  company  when 
such  action  is  "necessary  or  required  to 
obtain  a  reasonable  return  on  [the] 
investment  upon  resale  or 
disposition."  '^  The  Board  and  the 
Secretary  have  amended  the  rule  to 
incorporate  this  statutory  standard.  The 
final  rule  also  provides  examples  of 
situations  where  intervention  by  a 
financial  holding  company  might  be 
necessary  or  required  to  obtain  a 


"See  12  CFR  225.28(b)(6)  and  225.86(b)(1). 
"See  12  CFR  225.28(b)(9)  and  225.86(b)(1). 
"12  U.S.C  lB43(k)(4)(H)(iv). 
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reasonable  return,  such  as  when  the 
portfolio  company  experiences  a 
significant  operating  loss  or  the  loss  of 
senior  management.  The  situations 
listed  in  the  rule  as  examples  are  not 
intended  to  represent  an  exclusive  list 
of  situations  when  a  financial  holding 
company  may  permissibly  intervene  in 
the  routine  management  or  operation  of 
a  portfolio  company. 

The  agencies  note,  however,  that  once 
the  financial  holding  company  has 
taken  appropriate  actions  to  obtain  a 
reasonable  return  on  the  resale  or 
disposition  of  the  investment,  the  GLB 
Act  requires  the  financial  holding 
company  to  cease  routinely  managing  or 
operating  the  portfolio  company. 
Accordingly,  the  rule  provides  that  a 
financial  holding  company  may 
routinely  manage  or  operate  a  portfolio 
company  only  for  the  period  of  time  as 
may  be  necessary  to  address  the  cause 
of  the  holding  company's  involvement 
in  the  routine  management  or 
operations  of  the  portfolio  company,  to 
obtain  suitable  management 
arrangements,  to  dispose  of  the 
investment  or  to  otherwise  obtain  a 
reasonable  return  upon  the  resale  or 
disposition  of  the  investment. 

"Hie  Board  and  the  Secretary 
recognize  that  the  determination 
whether  and  how  long  intervention  by 
the  financial  holding  company  is 
necessary  or  required  will  depend  on 
the  facts  and  circumstances  associated 
with  the  particular  investment.  The 
final  rule  includes  two  requirements  to 
assist  the  Board  in  monitoring 
interventions  by  financial  holding 
companies  in  the  routine  management 
or  operations  of  portfolio  companies  to 
ensure  that  such  actions  are  consistent 
with  the  GLB  Act's  limitations. 

First,  the  rule  requires  financial 
holding  companies  to  maintain  and 
make  available  to  the  Board  upon 
request  a  written  record  describing  the 
company's  involvement  in  routinely 
managing  or  operating  a  portfolio 
company  (see  section  225.171(e)(4)). 
Second,  the  rule  requires  that  a  financial 
holding  company  provide  the  Board 
vnitten  notice  if  the  company  routinely 
manages  or  operates  a  portfolio 
company  for  more  than  9  months  (see 
section  225.171(e)(3)).  Thi^  notice 
procedure  substitutes  for  the  prior 
approval  process  included  in  the 
interim  rule.  The  notice  may  be  in  letter 
form  and  should  identify  the  portfolio 
company,  the  date  on  which  the 
financial  holding  company  first  became 
involved  in  the  routine  management  or 
operations  of  the  portfolio  company,  the 
reasons  for  the  involvement,  the  actions 
that  the  financial  holding  company  has 
taken  to  address  the  circumstances 


giving  rise  to  the  intervention,  and  an 
estimate  of  when  the  financial  holding 
company  anticipates  ceasing  routinely 
managing  or  operating  the  portfolio 
company.  These  records  and  notice  will 
permit  the  Board  to  monitor  the 
company's  involvement  in  routinely 
managing  or  operating  a  portfolio 
company  to  assure  that  such  actions 
remain  consistent  with  the  GLB  Act  and 
the  rule. 

Depository  Institutions  Prohibited  From 
Managing  or  Operating  Portfolio 
Companies 

The  final  rule  provides  that  a 
depository  institution  and  a  subsidiary 
of  a  depository  institution  may  not 
routinely  manage  or  operate  a  portfolio 
company  held  by  a  financial  holding 
company  imder  the  rule.  Depository 
institutions  and  their  subsidiaries  are 
not  authorized  to  make  merchant 
banking  investments  or  to  routinely 
manage  or  operate  portfolio  companies 
acquired  by  an  affiliated  financial 
holding  company.  The  rule  is  not 
intended  to  prevent  a  depository 
institution  from  having  covenants  or 
from  taking  actions  pursuant  to 
covenants  that  are  typically  found  in 
credit  agreements  to  ensure  repajonent 
of  extensions  of  credit  in  the  ordinary 
course  of  business  where  the  covenant 
or  action  is  not  an  attempt  to  evade  the 
restrictions  of  this  subpart.  To  ensure 
competitive  equality,  this  limitation 
would  also  apply  to  U.S.  branches  and 
agencies  of  foreign  banks. 

The  rule  does  not  prohibit  a  director, 
officer  or  employee  of  a  depository 
institution  (or  subsidiary  of  a  depository 
institution)  or  U.S.  branch  or  agency 
from  serving  as  a  director  of  a  portfolio 
company  to  the  same  extent  as  would  be 
permitted  for  a  director,  officer  or 
employee  of  a  financial  holding 
company  or  to  take  other  actions  that 
the  rule  does  not  define  to  be  routine 
management  or  operation.  In  order  to 
clarify  these  points,  the  rule  includes  a 
depository  institution  and  its 
subsidiaries  in  the  definition  of 
financial  holding  company  for  purposes 
of  the  provisions  defining  routine 
management  and  operation.  In  addition, 
the  rule  does  not  apply  the  prohibition 
on  routinely  managing  or  operating  a 
portfolio  company  to  a  financial 
subsidiary  held  in  accordance  with 
section  5 136 A  of  the  Revised  Statutes  or 
section  46  of  the  Federal  Deposit 
Insurance  Act,  or  to  a  subsidiary  that  is 
a  small  business  investment  company 
held  in  accordance  with  the  Small 
Business  Investment  Act  of  1958,  so 
long  as  the  subsidiary  exercises  routine 
management  or  operation  in  accordance 
with  the  limitations  that  apply  to 


financial  holding  companies  under  this 
subpart.  As  noted  above,  an  affiliated 
depository  institution  may  not, 
however,  routinely  manage  or  operate  a 
portfolio  company  under  section 
225.171(e). 

Section  225. 1 72— What  Are  the  Holding 
Periods  Permitted  for  Merchant  Banking 
Investments? 

The  GLB  Act  requires  that  shares, 
assets,  and  ownership  interests  be  held 
only  for  a  period  of  time  that  enables  the 
sale  or  disposition  of  the  interest  on  a 
reasonable  basis  consistent  with  the 
financial  viability  of  the  financial 
holding  company's  merchant  hanking 
activities.  The  interim  rule  included  this 
statutory  limitation  and  implemented  it 
by  establishing  holding  periods 
governing  the  retention  of  merchant 
banking  investments  by  financial 
holding  companies.  Financial  holding 
companies  could  hold  merchant 
banking  investments  beyond  the  periods 
established  by  the  rule  only  with  the 
approval  of  the  Board. 

Permissible  Holding  Periods  for 
Merchant  Banking  Investments 

The  interim  rule  generally  permitted 
financial  holding  companies  to  hold  any 
merchant  banking  investment  for  a 
period  of  up  to  10  years.  In  addition,  the 
rule  allowed  financial  holding 
companies  to  hold  an  interest  in  a 
private  equity  fund  for  the  life  of  the 
fund,  up  to  15  years.  Financial  holding 
companies  could  hold  any  merchant 
banking  investment  for  a  longer  period 
with  the  Board's  approval. 

The  holding  periods  included  in  the 
rule  reflect  information  collected  by 
Federal  Reserve  and  Treasury  staff  from 
a  number  of  securities  firms  that 
currently  make  merchant  banking 
investments  and  from  several  bank 
holding  companies  that  have  relatively 
large  portfolios  of  similar  equity 
investments  that  were  made  under  legal 
authorities  that  pre-date  the  GLB  Act.  In 
developing  these  holding  periods,  the 
Board  and  the  Secretary  also  considered 
the  System's  experience  in  supervising 
the  equity  investment  activities  of  bank 
holding  companies  imder  these  pre- 
existing authorities. 

These  data  indicate  that  merchant 
banking  and  similar  investments 
typically  are  held  only  for  relatively 
short  periods  of  time.  Although  the 
holding  period  for  individual 
investments  vary,  these  data  indicate 
that  the  average  holding  period  for 
investments  under  current  market 
conditions  is  approximately  5  years, 
with  a  shorter  average  holding  period 
for  investments  held  through  private 
equity  funds  and  other  pooled 
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investment  vehicles.  These  data  also 
indicate  that  investments  are  only  rarely 
held  for  a  period  in  excess  of  10  years. 

Several  commenters,  including 
banking  organizations  active  in  equity 
investment  activities  and  a  securities 
trade  association,  concurred  that  the 
holding  periods  established  by  the 
interim  rule  generally  are  consistent 
with  industry  practice  and  that 
merchant  banking  investments  are  only 
occasionally  held  beyond  the  periods 
permitted  by  the  rule.  Another  banking 
trade  association  also  fully  supported 
the  holding  periods  included  in  the 
interim  rule,  noting  that  the  periods 
were  consistent  with  Congress'  intent  to 
maintain  the  separation  between 
banking  and  commerce. 

A  number  of  commenters,  on  the 
other  hand,  asserted  that  Congress 
intended  to  leave  the  decision  of  when 
to  sell  a  merchant  banking  investment  to 
the  discretion  of  the  financial  holding 
company.  These  commenters  argued 
that  establishing  a  regulatory  holJiug 
period  for  merchant  banking 
investments  would  place  financial 
holding  companies  at  a  competitive 
disadvantage  or  require  financial 
holding  companies  to  dispose  of 
investments  prematurely.  Some 
conunenters  recommended  that  the 
agencies  eliminate  or  delay  adoption  of 
any  fixed  holding  periods  and  rely  on 
the  supervisory  process  to  enforce  the 
limitations  in  the  GLB  Act  restricting 
the  period  of  time  that  merchant 
banking  investments  may  be  held.  In 
addition,  several  commenters  suggested 
that  the  agencies  allow  all  merchant 
banking  investments  to  be  held  for  up 
to  15  years  without  approval,  or 
establish  a  regulatory  holding  period 
that  is  based  on  the  average  holding 
period  of  the  merchant  banking 
investment  portfolio  of  the  finuicial 
holding  company. 

After  carefully  considering  the 
comments  in  light  of  the  language  and 
purposes  of  the  GLB  Act  and  BHC  Act, 
the  agencies  have  retained  the  holding 
period  provisions  of  the  interim  rule 
with  several  modifications  discussed 
below.  Under  the  final  rule,  a  financial 
holding  company,  without  any  prior 
approval,  may  own  or  control  a 
merchant  banking  investment  for  up  to 
10  years,  and  may  own  or  control  an 
investment  in  or  held  through  a  private 
equity  fund  for  the  duration  of  the  fund, 
up  to  15  years.  The  agencies  have  not 
amended  the  rule  to  use  the  average 
duration  of  a  financial  holding 
company's  merchant  banking  portfolio 
as  the  criteria  for  measuring  compliance 
with  the  rule's  holding  periods.  Because 
merchant  banking  investments  typically 
are  held  for  only  short  periods  of  time. 


adopting  an  average  duration  approach 
could  allow  a  financial  holding 
company  to  retain  individual  merchant 
banking  investments  for  an  extended 
and  virtually  indefinite  period  of  time 
in  conflict  with  the  piuposes  of  the  GLB 
and  BHC  Acts. 

The  agencies  believe  that  the  holding 
periods  in  the  rule  are  appropriate  to 
implement  the  limitation  in  section 
4(k)(4)(H)  that  allows  financial  holding 
companies  to  own  or  control  a  merchant 
banking  investment  only  for  "a  period 
of  time  to  enable  the  sale  or  disposition 
thereof  on  a  reasonable  basis  consistent 
with  the  financial  viability"  of  the 
financial  holding  company's  merchant 
banking  investment  activities,  and  are 
consistent  with  the  purpose  of  the  GLB 
Act  and  BHC  Act  to  maintain  the 
separation  between  banking  and 
commerce. 

Nevertheless,  the  Board  and  the 
Secretary  recognize  that  there  may  be 
cinnunstances  where  retention  of  a 
merchant  banking  investment  beyond 
the  periods  established  by  the  rule 
woiild  be  appropriate  and  consistent 
with  the  limitations  in,  and  piuposes  of, 
the  GLB  and  BHC  Acts.  Accordingly,  the 
rule  continues  to  allow  a  financial 
holding  company  to  retain  any 
merchant  banking  investment  beyond 
the  p>eriods  set  forth  in  the  rule  with  the 
Board's  approval.  This  process  provides 
financial  holding  companies  with  the 
flexibility  to  retain  merchant  hanking 
investments  beyond  the  holding  periods 
in  the  rule  where  the  financial  holding 
company  can  demonstrate  that  such 
retention  is  necessary  to  enable  the  sale 
or  other  disposition  of  the  investment 
on  a  reasonable  basis  and  is  otherwise 
consistent  with  the  GLB  and  BHC  Acts. 

The  rule  lists  the  factors  that  the 
Board  will  consider  in  reviewing  a 
request  for  an  extension  of  the 
applicable  holding  period.  These  fectors 
include  the  cost  to  the  financial  holding 
company  of  disposing  of  the  investment 
within  the  applicable  time  period;  the 
total  exposure  of  the  financial  holding 
company  to  the  portfolio  company  and 
the  risks  that  disposing  of  the 
investment  without  an  extension  may 
pose  to  the  financial  holding  company; 
market  conditions:  the  nature  of  the 
portfolio  company's  business;  the  extent 
and  history  of  the  financial  holding 
company's  involvement  in  the 
management  and  operations  of  the 
portfolio  company;  and  the  average 
holding  period  of  the  financial  holding 
company's  merchant  banking 
investments.  The  Board  may  also 
consider  any  other  relevant  information 
related  to  the  investment. 

In  response  to  comments,  the  agencies 
also  have  streamlined  the  process  for 


obtaining  the  Board's  approval  to  retain 
a  merchant  banking  investment  beyond 
the  applicable  holding  period.  The  final 
rule  provides  that  an  extension  request 
must  be  filed  at  least  90  days  (rather 
than  1  year,  as  in  the  interim  rule)  prior 
to  the  expiration  of  the  holding  period. 
Any  request  for  an  extension  must 
provide  the  reasons  for  the  request 
(including  information  that  addresses 
the  factors  discussed  above)  and  explain 
the  financial  holding  company's  plan 
for  divesting  the  investment.  A  financial 
holding  company  may  request 
confidential  treatment  of  any 
information  included  in  a  request  in   ° 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552  et  seq.) 
and  the  Board's  Rules  Regarding  the 
Availability  of  Information  (12  CFR  Part 
261). 

The  final  rule  provides  that,  in 
connection  with  granting  any  extension, 
the  Board  may  impose  restrictions  that 
the  Board  determines  to  be  appropriate 
in  the  circumstances.  The  ag^icies  have 
eliminated  all  but  one  of  the  restrictions 
that  will  be  applied  by  rule  in  all  cases 
to  investments  held  beyond  the 
applicable  holding  period.  In  particular, 
the  final  rule  retains  an  automatic 
capital  charge  for  investments  that  are 
held  for  an  extended  period.  The  capital 
charge  must  be  set  by  the  Board  at  a  rate 
that  is  above  the  highest  marginal 
capital  charge  that  would  apply  to 
investments  made  by  that  financial 
holding  company  imder  the  final  capital 
rules  governing  merchant  banking 
investments,  and  may  not  be  below  25 
percent  of  the  adjusted  carrying  value  of 
the  investment  as  reflected  on  the 
balance  sheet  of  the  financial  holding 
company. 

The  final  rule  does  not  include  the 
provisions  from  the  interim  rule 
prohibiting  a  financial  holding  company 
from  entering  into  any  additional 
transactions  with  any  company  held 
beyond  the  applicable  holding  period, 
including  making  additional  extensions 
of  credit  to  the  company  or  acquiring 
additional  shares  of  the  company. 
Removal  of  these  restrictions  from  the 
rule  recognizes  that,  in  individual 
circumstances,  the  acquisition  of 
additional  shares  of  a  portfolio  company 
or  the  addition  of  certain  relationships 
or  transactions  (such  as  participation  in 
imderwriting  the  company's  initial 
public  offering)  may  facilitate  the 
prompt  sale  of  the  portfolio  company. 
The  Board,  in  connection  with  granting 
a  request  to  hold  an  investment  beyond 
the  applicable  holding  period,  may 
determine  to  impose  these  or  other 
restrictions  if  such  restrictions  are 
appropriate  in  the  individual  case. 
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Tacking  Rules 

A  few  commenters  recommended  that 
the  agencies  eliminate  the  special 
holding  period  "tacking"  provisions 
included  in  section  225.172(b)(2)  and 
(3)  of  the  interim  rule.  These 
commenters  asserted  that  the  tacking 
provisions,  which  are  designed  to 
prevent  evasions  of  the  rule's  holding 
periods,  might  prevent  a  financial 
holding  company  from  receiving 
seciuities  as  part  of  the  liquidation  of  an 
investment  fund.  Commenters  also 
argued  that  the  agencies  should  rely  on 
the  supervisory  process  to  uncover 
evasions  of  the  holding  periods. 

The  final  rule  retains  the  tacking 
provisions  included  in  the  interim  rule. 
The  Board  and  the  Secretary  believe 
these  provisions  are  appropriate  to 
prevent  a  financial  holding  company 
from  evading  the  holding  periods 
applicable  to  merchant  banking  and 
certain  other  types  of  investments  under 
the  banking  laws.i*  In  particular,  these 
provisions  prevent  a  financial  holding 
company  from  attempting  to  circiunvent 
the  holding  periods  on  merchant 
banking  investments  by  transferring  a 
merchant  banking  investment  from  one 
company  or  fund  to  another.  The  rule 
also  provides  that,  for  purposes  of 
calculating  compliance  with  the 
merchant  banking  holding  periods,  an 
investment  acquired  by  the  financial 
holding  company  under  another 
authority  that  imposes  a  restriction  on 
the  amount  of  time  that  the  financial 
holding  company  may  hold  the 
investment  is  considered  to  have  been 
acquired  on  the  criginal  acquisition 
date. 

Section  225.173 — How  Are  Investments 
in  Private  Equity  Funds  Treated  Under 
This  Subpart? 

Securities  firms  typically  make  a 
significant  percentage  of  their  merchant 
banking  investments  through  funds  that 
are  limited  partnerships  or  other 
investment  vehicles  that  pool  the  firm's 
capital  with  coital  provided  by  third- 
party  investors.  These  investors 
typically  are  institutional  investors, 
such  as  other  investment  companies, 
pension  funds,  endowments,  financial 
institutions  or  corporations,  and 
sophisticated  individual  investors  with 
high  net  worth.  In  most  instances,  the 
securities  firm  is  the  sponsor  or  adviser 
to  the  fund  and  has  a  general 
partnership  or  similar  interest  in  the 
fund.  Secinities  firms  also  make  non- 
controlling  investments  in  funds  that 


>»See,  e.g..  12  U.S.C.  1843(c)(2)  (maximum  10- 
y«ar  holding  period  for  shares  or  assets  acquired  in 
satisfaction  of  a  debt  previously  contracted). 


are  sponsored  and  advised  by 
unaffiliated  companies. 

These  pooled  investment  vehicles 
frequently  have  characteristics,  such  as 
limited  terms,  manager  compensation 
arrangements,  and  the  presence  of  third- 
party  investors  that  monitor 
investments,  that  encourage  the  fund  to 
dispose  of  its  investments  in  a  relatively 
short  period  of  time.  In  light  of  these 
factors,  the  interim  rule  contained  a 
number  of  features  designed  to 
accommodate  merchant  banking 
investment  activities  conducted  through 
a  qualifying  "private  equity  fund." 
These  features  included  a  longer 
holding  period  designed  to  reflect  the 
industry  practice  with  private  equity 
funds,  a  higher  aggregate  investment 
threshold  for  review  of  an  organization 
that  makes  investments  in  or  through 
private  equity  funds,  and  streamlined 
reporting  and  recordkeeping  provisions 
for  investments  in,  or  held  through, 
private  equity  funds. 

Commenters  generally  supported  the 
decision  to  provide  regulatory  benefits 
'  to  merchant  banking  investments  that 
are  made  in  or  through  private  equity 
funds.  A  niunber  of  commenters  argued 
that  private  equity  funds  should  be 
completely  exempted  from  all  or  some 
of  the  rule's  requirements,  including  the 
rule's  provisions  related  to  holding 
periods,  routinely  managing  or 
operating  portfolio  companies,  cross- 
marketing  activities  and  recordkeeping 
and  reporting  requirements.  Other 
commenters  urged  the  agencies  to 
clarify  or  reduce  the  requirements 
applicable  to  private  equity  funds  that 
are  not  controlled  by  a  financial  holding 
company. 

Commenters  also  requested 
modification  of  the  interim  rule's 
definition  of  a  "private  equity  fund"  in 
several  respects.  For  example,  a  niunber 
of  conunenters  asserted  that  a  private 
equity  fund  should  be  permitted  to  have 
a  term  of  more  than  15  years  or  have 
fewer  than  10  investors  that  are  not 
affiliated  with  the  financial  holding 
company.  A  few  conunenters  stated  that 
the  agencies  should  permit  a  financial 
holding  company  to  own  or  control 
more  than  25  percent  of  the  total  equity 
of  a  fund  without  losing  the  benefits 
that  accrub  to  a  private  equity  fimd. 
Some  conunenters  urged  elimination  of 
the  requirement  that  a  private  equity 
fimd -maintain  policies  on 
diversffication. 

In  light  of  the  comments,  the  agencies 
have  retained  the  special  treatment  for 
investments  made  in  or  through  private 
equity  fimds.  The  final  rule  contains  a 
number  of  modifications  to  the 
definition  of  "private  equity  fund"  to 
address  matters  raised  by  commenters. 


In  addition,  the  final  rule  has  been 
reorganized  to  add  a  new  section 
225.173  that  includes  the  definition  of 
a  "private  equity  fund"  and  describes 
how  the  rule's  holding  periods  and 
routine  management  and  operation 
restrictions  apply  to  private  equity 
fimds.  The  agencies  believe  these 
changes  make  it  easier  for  users  to 
imderstand  how  the  rule  applies  to 
private  equity  funds. 

Definition  of  Private  Equity  Fund 

The  agencies  have  modified  and 
expanded  the  definition  of  a  "private 
equity  fund"  in  the  final  rule  in 
response  to  public  comments.  The 
agencies  believe  the  definition  included 
in  the  filial  rule  is  consistent  with 
prevalent  industry  practice  and  ensiues 
that  a  private  equity  fund  retains  the 
characteristics  that  encourage  it  to  be 
operated  in  a  maimer  consistent  %vith 
the  requirements  of  the  GLB  Act. 

Under  the  final  rule,  a  private  equity 
fund  qualifies  for  the  special  provisions 
of  the  rule  if  the  fund  has  a  fixed 
dination  of  not  more  than  15  years 
including  all  potential  extensions,  and 
the  financial  holding  company 
(including  its  officers,  directors, 
employees  and  principal  shareholders) 
does  not  own  more  than  25  percent  of 
the  total  equity  of  the  fund.  The  rule 
does  not  impose  any  limits  on  advisory 
fees  or  on  the  various  types  of  incentive 
compensation  that  the  financial  holding 
company  may  receive  for  services 
rendered  to  the  fund  provided  that  such 
fees  do  not  increase  the  financial 
holding  company's  equity  stake  in  the 
fund  above  the  rule's  25  percent 
threshold. 

The  final  nUe  eliminates  the 
requirement  that  the  fund  have  a 
specific  number  of  outside  investors,  the 
requirement  that  the  fund  establish  a 
plan  for  the  resale  of  each  of  its 
investments  and  the  requirement  that 
the  fund  maintain  diversification 
policies.  The  agencies  believe  that  the 
purposes  of  these  restrictions  are  served 
by  die  limitations  noted  above  on  the 
amoimt  of  the  fund  that  may  be  owned 
or  controlled  by  the  financial  holding 
company  and  by  the  remaining 
provisions.  These  provisions  require 
that  the  fund  not  be  an  operating 
company,  engage  exclusively  in  the 
business  of  investing  in  financial  and 
nonfinancial  companies  for  resale  or 
other  disposition,  and  not  be  established 
or  operated  fcM-  the  purpose  of  making 
investments  that  are  inconsistent  with 
section  4(k)(4)(H)  of  the  BHC  Act  or 
evading  the  limitations  on  merchant 
banking  activities  contained  in  the  GLB 
Act  or  the  rule.  As  described  below,  the 
fund  must  have  policies  and  systems  for 
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monitoring  and  addressing  Uie  various 
risks  associated  with  merchant  banking 
activities. 

The  final  rule  retains  the  provisions  of 
the  interim  rule  that  aUow  a  private 
equity  fund  to  be  organized  in  any  form, 
including  as  a  partnership,  corporation 
or  limited  liability  company.  In 
addition,  the  fund  may,  but  need  not  be, 
registered  as  an  investaient  company 
imder  the  Federal  securities  laws. 

Permissible  Holding  Period  for  Private 
Equity  Fund  Investments 

The  final  rule  permits  a  financial 
holding  company,  without  Board 
approval,  to  own  or  control  an 
investment  in  a  private  equity  fund  that 
makes  merchant  banking  investments 
for  the  duration  of  the  fund,  which  may 
be  up  to  15  years.  The  rule  contemplates 
that  a  qualifying  private  equity  fund 
may  hold  investments  in  portfolio 
companies  for  the  duration  of  the  fund. 
Accordingly,  a  private  equity  fund  that 
conducts  merchant  banking  Investment 
activities  in  accordance  with  the  rule  is 
not  required  to  dispose  of  its 
investments  within  the  10  year  period 
applicable  to  other  types  of  merchant 
banking  investments. 

A  financial  holding  company  may 
seek  the  Board's  approval  to  retain  an 
investment  in  a  qualifying  private 
equity  fund  or  to  extend  the  diuation  of 
a  private  equify  fund  for  a  period  longer 
than  15  years  in  special 
circumstances.  18  Any  request  must  be 
filed  at  least  90  days  prior  to  the 
expiration  of  the  holding  period  and 
include  the  information  described  in 
section  225.172(b)(4)  of  the  rule.  If  the 
Board  grants  the  extension  request,  the 
financial  holding  company  must  apply 
the  capital  charge  described  in  section 
225.172(b)(6)  of  the  rule  to  the  financial 
holding  company's  investment  in  the 
fund  and  must  comply  with  any  other 
restrictions  imposed  by  the  Board. 

Application  of  Routine  Management 
and  Operation  Restrictions  to  Private 
Equity  Fimds 

The  GLB  Act  and  the  rule  prohibit  a 
financial  holding  company  in  most 
circumstances  from  routinely  managing 
or  operating  any  portfolio  company — 
that  is,  any  company  engaged  in 
nonfinancial  activities.  [See  sections 
225.177(c)  and  225.171(a)).  The  final 
rule  also  provides  that  a  financial 
holding  company  may  not  routinely 
manage  or  operate  a  portfolio  company 
that  is  owned  or  controlled  by  a  private 


"The  holding  period  tacking  rules  set  forth  in 
section  225.172(bH2)  and  (3)  and  described  above 
must  be  applied  in  determining  whether  a  private 
equity  fund  investment  has  been  held  longer  than 
the  period  permitted  by  the  rule. 


equity  fund  in  which  the  financial 
holding  company  owns  or  controls  any 
ownership  interest,  except  in  the 
limited  circumstances  permitted  by 
section  225.171(e)  of  the  rule.  The  rule 
does  not  prohibit  a  financial  holding 
company  from  routinely  managing  or 
operating  a  private  equity  fund. 

Some  commenters  urged  the  agencies 
not  to  limit  the  ability  of  a  private 
equity  fund  to  routinely  manage  or 
operate  a  portfolio  company  imder  any 
circiunstances.  The  final  rule  has  been 
modified  in  two  respects  in  response  to 
the  comments  on  this  matter.  First,  the 
final  rule  applies  the  restriction  on 
routine  management  or  operation  of 
portfolio  companies  only  to  private 
equity  funds  that  are  controlled  by  a 
financial  holding  company  and  to  the 
financial  holding  company.  Second,  the 
final  rule  permits  a  finiancial  holding 
company  to  invest  in  a  private  eqwty 
fund  that  routinely  manages  a  portfolio 
company  so  long  as  the  financial 
holding  company  does  not  control  the 
private  equity  fund  and  the  financial 
holding  company  does  not  routinely 
manage  or  operate  the  portfolio 
company,  except  as  permitted  in  the 
special  circiunstances  explained  above 
in  section  225.171(e). 

These  changes  are  based  on  the  view 
that  a  financial  holding  company  is 
considered  to  be  acting  through  any 
fund  that  it  controls.  On  the  other  hand, 
in  cases  in  which  the  financial  holding 
company  does  not  control  the  private 
equity  fund,  the  actions  of  the  private 
equity  fund  shoidd  not  be  attributed  to 
the  financial  holding  company.  These 
changes  are  also  consistent  with  other 
provisions  of  the  BHC  Act,  which 
provide  that  a  financial  holding 
company  would  generally  not  be 
considered  indirectly  to  control  a 
company  that  is  owned  by  an 
intermediate  company  imless  the 
financial  holding  company  controls  the 
intermediate  company.^" 

In  the  case  of  a  private  equity  fund 
that  is  controlled  by  a  financial  holding 
company,  the  agencies  do  not  believe 
that  it  is  consistent  with  the  terms  or 
purposes  of  section  4(k)(4)(H)  or  the 
BHC  Act  to  allow  the  private  equity 
fund  to  routinely  manage  or  operate 
portfolio  companies.  Section  4(k)(4)(H) 
prohibits  a  financial  holding  company 
from  routinely  managing  or  operating  a 
portfolio  company.  'This  prohibitioB 
applies  whether  the  financial  holding 
company  acts  directly  or  acts  indirectly, 
including  through  a  company,  such  as  a 
private  equity  fiuid,  that  is  controlled  by 
the  financial  holding  company.  The 
agencies  also  believe  that  allowing  a 


«>Seel2U.S.C  1841(g)(1). 


fund  that  is  controlled  by  a  financial 
holding  company  to  routinely  manage  a 
portfolio  company  would  remove  the 
separation  between  banking  and 
commerce  that  the  restriction  on  routine 
management  was  intended  to  preserve. 

Accordingly,  the  rule  continues  to 
apply  the  routine  management 
restrictions  to  any  private  equity  fund 
controlled  by  a  financial  holding 
company  The  final  rule  defines 
situations  in  which  a  financial  holding 
company  is  considered  to  control  a 
private  equity  fund.  This  definition  is 
based  on  the  provisions  of  the  BHC  Act 
and  takes  accoimt  of  the  special 
relationship  that  advisers  have  to 
investment  funds. 

Under  the  final  rule,  a  financial 
holding  company  is  considered  to 
control  a  private  equity  fund  if  the 
financial  holding  company,  including 
any  director,  officer,  employee  or 
principal  shareholder  of  the  company, 
(1)  serves  as  a  general  partner,  managing 
member  or  trustee  of  the  private  equity 
fund;  (2)  owns  or  controls  in  the 
aggregate  25  percent  or  more  of  any 
class  of  voting  shares  or  similar  interests 
in  the  fund;  or  (3)  selects,  controls  or 
constitutes  a  majority  of  the  directors, 
trustees  or  management  of  the  fund. 
Interviews  with  securities  firms  and 
banking  organizations  that  advise  and 
operate  private  equity  funds,  as  well  as 
the  Board's  experience  in  supervising 
the  pooled  investment  vehicles  advised 
and  operated  by  banking  organizations 
under  pre-existing  authorities,  indicate 
that  the  adviser  of  a  fund  typically 
establishes  the  policies  that  govern  the 
fund's  investments  and  operations, 
makes  investment  and  disposition 
decisions  on  behalf  of  the  fund,  and 
otherwise  controls  the  fund  and  its 
operations.  In  light  of  this  information 
and  experience,  the  rule  also  provides 
that  a  financial  holding  company  is 
deemed  to  control  a  private  equify  fund 
for  purposes  of  the  rule  if  the  company 
owns  more  than  5  percent  of  any  dass 
of  voting  shares  or  similar  ownership 
interests  in  the  fund  and  serves  as  the 
fund's  investment  adviser. 

Other  Matters  Related  to  Private  Equity 
Fimds 

Commenters  requested  guidance 
regarding  how  the  other  provisions  of 
the  rule  would  apply  to  investments  in 
private  equity  funds  that  are  not 
controlled  by  a  financieil  holding 
company.  As  explained  above,  in 
circumstances  where  a  financial  holding 
company  has  a  passive  (i.e., 
noncontit)lling)  investment  in  a  private 
equity  fund  that  is  advised  and 
controlled  by  an  unaffiliated  entity,  any 
shares  owned  by  the  fund  generally  are 
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not  considered  to  be  owned  or 
controlled  by  the  passive  financial 
holding  company  investor.  ^^ 
Accordingly,  the  final  rule  clarifies  that 
the  restrictions  on  cross-marketing  the 
products  or  services  of  a  portfolio 
company,  the  limitations  of  sections 
23A  and  23B  of  the  Federal  Reserve  Act, 
and  the  reporting  and  recordkeeping 
requirements  of  the  rule,  do  not  apply 
with  respect  to  investments  in  portfolio 
companies  that  are  held  by  a  private 
equity  fund  in  which  the  financial 
holding  company  holds  a 
noncontroUing  interest.  These 
restrictions  and  requirements  (other 
than  the  cross-marketing  restrictions) 
would,  however,  apply  to  the  financial 
holding  company's  investment  in  the 
private  equity  fund  and  govern  the 
relationship  of  the  financial  holding 
company  with  the  private  equity  fund. 

Funds  That  Are  Not  Qualifying  Private 
Equity  Funds 

Although  the  nde  permits  certain 
advantages  to  funds  that  meet  the  rule's 
definition  of  a  private  equity  fimd,  the 
rule  also  permits  financial  holding 
companies  to  invest  in  and  control  a 
fiud  that  does  not  meet  the  rule's 
definition  of  a  private  equity  fund.  If  the 
financial  holding  company  controls  the 
non-qualifying  fund,  then  the  provisions 
of  the  rule,  including  the  provisions 
governing  the  holding  periods  for 
portfolio  companies,  the  routine 
management  restrictions,  the  risk- 
management  and  recordkeeping 
requirements,  the  cross-marketing 
provisions,  and  the  section  23A 
provisions,  apply  to  investments  made 
by  the  non-qualifying  fund  in  the  same 
manner  as  those  provisions  would  apply 
if  the  investment  in  the  portfolio 
company  were  held  directly  by  the 
financial  holding  company.  If  the 
financial  holding  company  owns  a 
noncontroUing  interest  in  the  fund,  then 
the  fund  is  itself  considered  to  be  a 
portfolio  company  and  provisions  of  the 
rule  apply  to  that  investment  in  the 
same  way  as  they  apply  to  any  other 
investment  in  a  portfolio  company. 

Thus,  imder  the  rule,  a  financial 
holding  company  may  own  more  than 
25  percent  of  the  equity  of  a  fund  that 
has  an  unlimited  life  (and,  consequenUy 
is  not  a  qualifying  private  equity  fund), 
so  long  as  the  fund  does  not  hold 
investments  in  portfolio  companies  for 
more  than  the  10-year  holding  period 
that  would  apply  if  the  financial 
holding  company  held  the  investment 
in  the  portfolio  company  direcUy  and 
the  fund  complies  with  the  routine 
management  and  other  restrictions  in 
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the  rule.  Similarly,  a  financial  holding 
company  may  invest  in  a  fund  that,  in 
addition  to  making  merchant  banking 
investments,  engages  in  other 
businesses  (and,  consequenUy  is  not  a 
qualifying  private  equity  fund),  so  long 
as  the  financial  holding  company  does 
not  control  the  fund,  divests  its  interest 
in  the  fund  within  the  10-year  holding 
period,  and  complies  with  theother 
provisions  of  the  rule  that  apply  to  other 
investments  in  a  portfolio  company. 

This  approach  allows  financial 
holding  companies  flexibility  to 
conduct  merchant  banking  investment 
activities  in  a  variety  of  ways  that  are 
consistent  with  the  restrictions  and 
purposes  of  the  BHC  Act  and  the  GLB 
Act.  At  the  same  time,  the  preferences 
in  the  rule  for  qualifying  private  equity 
funds  recognize  that  funds  meeting 
those  definitions  more  regularly  include 
structural  incentives  and  features  that 
reinforce  the  requirements  and  purposes 
of  those  Acts,  and  present  fewer 
opportunities  to  evade  those 
requirements. 

Section  225. 1 74 — What  Aggregate 
Thresholds  Apply  to  Merchant  Banking 
Investments? 

The  interim  nde  required  that  a 
financial  holding  company  receive  the 
Board's  prior  approval  to  make 
additional  merchant  banking 
investments  if  the  carrying  value  of  the 
company's  existing  merchant  banking 
investments  exceeded  either  of  two 
supervisory  thresholds.  These 
thresholds  were  designed  to  allow  the 
Board  to  monitor  the  policies  and  risk 
management  practices  of  a  financial 
holding  company  that  devotes 
significant  resources  to  merchant 
banking  activities.  The  Board  and  the 
Secretary  also  indicated  that  the 
supervisory  limits  included  in  the 
interim  rule  were  transitional  in  natiue, 
and  would  be  reviewed  once  rules 
governing  the  regulatory  capital 
treatment  of  merchant  banking 
investments  were  in  place  and  the 
agencies  and  industry  gained  experience 
with  managing  and  supervising 
investments  under  the  new  merchant 
banking  authority. 

Under  the  interim  rule,  a  financial 
holding  company  met  the  first  threshold 
if  the  aggregate  carrying  value  of  all  of 
its  merchant  banking  investments 
exceeded  the  lesser  of  30  percent  of  the 
company's  Tier  1  capital  or  $6  billion. 
A  financial  holding  company  met  the 
second  threshold  if  the  aggregate 
canying  value  of  its  merchant  banking 
investments-excluding  interests  in 
private  equity  funds-exceeded  the  lesser 
of  20  percent  of  the  company's  Tier  1 
capital  or  $4  billion.  These  thresholds 


apply  only  to  merchant  banking 
investments  made  under  section 
4{k)(4)(H)  and  the  rule,  and  do  not  apply 
to  investments  that  are  held  under  other 
authorities,  such  as  investments  made 
through  SBICs  under  the  Small  Business 
Investment  Act,  in  less  than  5  percent 
of  the  voting  shares  of  a  company  under 
section  4(c)(6)  or  4(c)(7)  of  the  BHC  Act, 
or  in  companies  overseas  under 
Regulation  K. 

Numerous  commenters  argued  that 
these  supervisory  thresholds  were 
unnecessary.  Some  conunenters 
contended  that  the  Board  and  the 
Secretary  lacked  the  legal  authority  to 
impose  the  thresholds,  or  that  the 
thresholds  adopted  were  arbitrary  and 
not  supported  by  sufficient  evidence. 
Commenters  also  asserted  that  the 
thresholds — and  particularly  the  dollar- 
based  thresholds — would  have  an  un&ir 
impact  on  larger  organizations  that  have 
significant  investment  portfolios  and 
organizations  whose  investment 
portfolios  have  experienced  significant 
increases  in  value.  Some  commenters 
also  contended  that  the  thresholds 
would  place  financial  holding 
companies  at  a  competitive 
disadvantage  to  other  firms  making 
merchant  banking  investments  or  would 
discourage  securities  firms  from  seeking 
to  become  a  financial  holding  company. 

Commenters  also  offered  a  numoer  of 
suggested  revisions  to  the  thresholds  if 
they  were  retained.  For  example, 
commenters  suggested  that  the  agencies 
should  remove  the  dollar-based 
thresholds  fit)m  the  rule;  exempt 
organizations  with  significant 
investment  experience  from  the  review 
provisions;  provide  higher  thresholds 
for  organizations  with  diversified 
portfolios;  base  the  thresholds  on  the 
historic^  cost  (rather  than  the  carrying 
value)  of  merchant  banking  investments; 
or  establish  a  definitive  sunset  date  for 
the  review  process. 

The  Board  and  the  Secretary  believe 
that  the  risk  to  a  financial  holding 
company  and  its  depository  institution 
subsidiaries  from  merchant  banking 
investments  increases  as  the  level  of 
equity  investments  increases  as  a 
percentage  of  the  financial  holding 
company's  capital.  This  is  particularly 
true  if  the  financial  holding  company 
has  not  established  appropriate  risk 
management  policies,  procedures,  and 
controls  (including  capital  reserves)  to 
manage  and  control  the  significant 
potential  risks  that  arise  from  having  a 
substantial  portion  of  the  company's 
capital  exposed  to  fluctuations  in  equity 
prices. 

The  Board  and  the  Secretary  also 
believe  that  the  financial  risks  from 
merchant  banking  activities  are  best 
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addressed  by  appropriate  capital  levels 
and  by  strong  risk  management  policies 
and  practices.  The  agencies  note  that  the 
Federal  banking  agencies  are  working 
towards  a  new  minimum  regulatory 
capital  proposal  for  equity  investment 
activities. 

While  the  appropriate  regulatory 
capital  standards  are  being  developed 
and  companies  and  the  agencies  are 
gaining  experience  in  developing  and 
implementing  appropriate  risk 
management  practices  and  policies,  the 
Board  and  the  Secretary  continue  to 
believe  that  it  is  appropriate  to  monitor 
and  review  the  practices  of  financial 
holding  companies  that  commit  a 
significant  portion  of  their  capital  to 
new  merchant  banking  investments.  For 
these  reasons,  the  agencies  have 
retained  the  process  for  reviewing  the 
policies  and  practices  governing 
merchant  hanking  activities  of  a 
financial  holding  company.  However, 
the  final  rule  specifically  provides  that 
this  provision  will  remain  in  effect  only 
until  a  final  rule  addressing  the 
appropriate  regulatory  capital  treatment 
of  merchant  banking  and  other  equity 
investment  activities  is  adopted  and 
becomes  effiective. 

The  agencies  have  modified  in  two 
respects  the  review  thresholds 
contained  in  the  interim  rule.  First,  the 
final  rule  eliminates  the  absolute  dollar 
thresholds  contained  in  the  interim  rule. 
Second,  the  final  rule  has  been  modified 
to  clarify  that  the  rule's  review 
thresholds  apply  to  the  investment 
made  by  a  financial  holding  company  in 
a  private  equity  fund,  but  do  not  apply 
to  the  fund  itself  or  to  investments  in 
the  fund  made  by  unaffiliated  third 
parties.  The  thresholds  also  do  not 
restrict  the  ability  of  a  financial  holding 
company  to  make  additional 
investments  in  a  fiduciary  capacity  on 
behalf  of  its  trust  customers. 

The  Board  and  the  Secretary  believe 
that  the  agencies  have  the  authority 
imder  the  GLB  Act,  BHC  Act  and  other 
federal  banking  laws  to  adopt 
supervisory  thresholds  governing 
merchant  banking  investments.  The 
agencies  also  believe  that  the  thresholds 
and  review  process  included  in  the 
interim  rule  and  the  final  rule  are 
consistent  with  the  purposes  of  the  GLB 
Act,  BHC  Act  and  other  Federal  hanking 
laws  and  are  appropriate  to  protect 
depository  institutions  that  are  affiliated 
with  financial  holding  companies 
engaged  in  merchant  banking 
investment  activities 


Section  225. 1 75— What  Risk 
Management,  Record  Keeping  and 
Reporting  Policies  Are  Required  To 
Make  Merchant  Banking  Investments? 

The  interim  rule  required  a  financial 
holding  company  to  adopt  policies, 
procedures  and  systems  reasonably 
designed  to  manage  the  risks  associated 
with  making  merchant  banking 
investments  and  to  monitor  compliance 
with  the  statutory  and  regulatory 
provisions  governing  such  investments. 
These  policies,  procedures  and  systems 
must  be  reasonably  designed  to,  among 
other  things,  allow  the  financial  holding 
company  to  monitor  and  adequately 
assess  the  value  of  the  company's 
merchant  banking  investments  (both 
individually  and  in  the  aggregate)  and 
the  diversification  of  the  company's 
merchant  banking  investment  portfolio; 
identify  and  manage  the  market, 
liquidity,  credit  and  other  risks 
associated  with  merchant  banking 
investments;  and  monitor  the  terms, 
amounts  and  types  of  transactions 
between  the  financial  holding  company 
and  each  company  acquired  under  the 
rule.  The  interim  rule  also  required  a 
financial  holding  company  to  maintain 
at  a  central  location  certain  types  of 
records  and  supporting  information 
related  to  its  merchant  banking 
investment  activities,  including  records 
that  detailed  the  cost,  carrying  value, 
market  value,  and  performance  of  each 
merchant  banking  investment. 

Several  commenters  acknowledged 
that  companies  engaged  in  making 
merchant  banking  investments  shoiild 
maintain  strong  internal  controls  and 
recordkeeping  policies.  A  number  of 
conunenters  also  asked  that  the  Board 
and  Secretary  streamline  the  risk 
management,  recordkeeping  or  reporting 
requirements  in  the  interim  rule.  For 
example,  some  commenters  asserted 
that  the  agencies  should  eliminate  the 
requirement  that  a  financial  holding 
company  maintain  its  merchant  banking 
records  at  a  central  location. 
Commenters  also  urged  that  a  financial 
holding  company  be  required  to  monitor 
its  relationships  with  a  portfolio 
company  only  where  it  has  a  substantial 
interest  in  the  portfolio  company. 
Several  commenters  requested  that  the 
rule  clarify  the  way  the  recordkeeping 
requirements  would  apply  to  private 
equify  funds  that  are  not  controlled  by 
a  financial  holding  company. 

The  Board  recentiy  issued  supervisory 
guidance  that  describes  in  detail  the 
internal  controls  and  risk  management 
policies,  procedures  and  systems  that 
the  Federal  Reserve  expects  bank 
holding  companies  engaged  in  equity 
investment  activities  to  have  and 


maintain  to  conduct  equify  investment 
activities  in  a  safe  and  sound  manner.^^ 
The  SR  Letter  provides,  among  other 
things,  that  a  financial  holding  company 
engaged  in  merchant  banking  activities 
should  establish  appropriate  policies, 
procedures  and  systems  to  manage  all 
elements  of  the  investment  decision- 
making and  risk  management  process. 
These  policies,  procedvu^s  and  systems 
include  limits  on  the  types  and  amounts 
of  merchant  banking  investments  that 
may  be  made;  parameters  governing 
portfolio  diversification;  soimd  policies 
governing  the  valuation  and  accounting 
of  investments;  periodic  audits  of 
compliance  vrith  established  limits  and 
policies;  and  policies  designed  to  ensure 
that  all  investments  in,  and 
relationships  with,  portfolio  companies 
comply  with  applicable  law. 

The  SR  Letter  also  requires  a  financial 
holding  company  to  monitor  its  lending 
and  other  business  relationships  with  a 
company  held  under  the  merchant 
banking  authority  to  ensiu^  that  the 
financial  holding  company's  aggregate 
exposive  to  the  company  is  reasonably 
limited  and  that  all  ti'ansactions  are  on 
reasonable  terms.  In  addition,  the  SR 
Letter  requires  a  finimcial  holding 
company  to  maintain  records  that 
appropriately  document  these  policies, 
procediu^s  and  systems  and  make  such 
records  available  to  examiners. 

For  these  reasons,  the  Board  and  the 
Secretary  have  streamlined  section 
225.175  of  the  rule  to  identify  the  major 
areas  that  must  be  addressed  by  the 
internal  policies  and  controls  of  a 
financial  holding  company  engaged  in 
making  merchant  banking  investments. 
In  particular,  the  final  rule  requires  a 
financial  holding  company  that  makes 
merchant  banking  investments  to 
establish  and  maintain  policies, 
procediuBS,  records  and  systems 
reasonably  designed  to  conduct, 
monitor  and  manage  investment 
activities  and  the  associated  risks  in  a 
safe  and  sound  manner.  These  policies, 
procediires,  records  and  systems  must 
be  reasonably  designed  to — 

•  Monitor  and  assess  the  carrying 
value,  market  value  and  performance  of 
each  merchant  banking  investment  and 
the  company's  aggregate  merchant 
banking  investment  portfolio; 

•  Identify  and  manage  the  market, 
credit,  concentration  and  other  risks 


"  See  Federal  Reserve  SR  Letter  No.  0O-9  (SPE) 
(June  22,  2000)  ("SR  Letter").  The  SR  Letter  applies 
to  finaDcial  holding  companies  engaged  in  making 
merchant  banking  investments  under  section 
4(k)(4)(H)  and  the  rule,  as  well  as  all  bank  holding 
companies  that  make  equity  investments  in 
nonfinancial  companies  through  SBICs  or  under 
section  4(c)(6)  at  4(cK7)  of  the  BHC  Act 
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associated  with  merchant  banking 
investments; 

•  Identify,  monitor  and  assess  the 
terms,  amoimts  and  risks  arising  from 
transactions  and  relationships 
(including  contingent  fees  or  contingent 
interests]  with  each  company  in  which 
the  financial  holding  company  holds  an 
interest  under  the  rule; 

•  Ensure  the  maintenance  of 
corporate  separateness  between  the 
financial  holding  company  and  each 
company  in  which  the  financial  holding 
company  holds  an  interest  under  the 
rule  and  protect  the  financial  holding 
company  and  its  depository  institution 
subsidiaries  from  legal  liability  for  the 
operations  conducted  and  financial 
obligations  of  any  such  company;  and 

•  Ensure  compliance  with  the  rule, 
including  the  rule's  holding  period, 
routine  management  and  operation,  and 
cross-marketing  restrictions,  and  any 
other  applicable  provisions  of  law 
governing  transactions  and  relationships 
with  companies  in  which  the  financial 
holding  company  holds  an  interest 
under  the  rule,  such  as  fiduciary 
principles  and  sections  23 A  and  23B  of 
the  Federal  Reserve  Act. 

The  list  of  policies,  procedures, 
records  and  systems  included  in  the 
rule  is  intended  to  identify  only  some  of 
the  most  important  elements  of  a  sound 
approach  to  monitoring  merchant 
banking  investment  activities.  The  SR 
Letter  covers  these  elements  and 
identifies  other  elements  that  a  financial 
holding  company  should  have  in  place 
to  conduct  merchant  banking 
investment  activities  in  a  safe  and 
soimd  manner-such  as  adequate 
regidatory  capital  and  appropriate 
policies  governing  the  public  disclosiire 
of  the  company's  merchant  banking 
investments.  Additional  elements  may 
be  needed  to  address  the  particular 
approach  that  a  financial  holding 
company  takes  to  making  merchant 
banking  investments. 

If  the  financial  holding  company 
controls  a  private  equity  fund  or  other 
fund  that  makes  merchant  banking 
investments,  the  financial  holding 
company  must  ensure  that  the  fund  has 
the  types  of  policies,  procediu«s  and 
systems  described  in  the  rule  for  making 
and  monitoring  the  fund's  merchant 
banking  investments.  Alternatively,  the 
financial  holding  company  may  ensure 
that  the  private  equity  fund  or  other 
fund  is  subject  to  the  financial  holding 
company's  merchant  banking  policies, 
procedures  and  systems.  These 
requirements  do  not  apply  if  the 
financial  holding  company  does  not 
control  the  fund.  Nevertheless,  a 
financial  holding  company  must  apply 
its  merchant  banking  poUcies, 


procedures  and  systems  to  any 
investment  made  by  the  company  in  any 
fund  that  is  controlled  by  an  unaffiliated 
entity. 

The  Board  and  the  Secretary  expect 
that  financial  holding  companies  will  be 
able  to  satisfy  the  rule's  recordkeeping 
requirements  by  using  internal  reports 
and  records  that  are  prepared  in  the 
ordinary  course  of  making  a  merchant 
banking  investment  or  controlling  a 
private  equity  fimd.  Similarly,  where  a 
financial  holding  company  makes  a 
noncontroUing  investment  in  a  private 
equity  fund,  it  is  anticipated  that  the 
financial  holding  company  would  be 
able  to  use  information  provided  by  the 
fund's  adviser  or  sponsor  to  satisfy  the 
rule's  recordkeeping  requirements. 

The  final  rule  does  not  require  a 
financial  holding  company  to  maintain 
the  records  described  in  the  rule  at  a 
central  location.  Instead,  a  financial 
holding  company  must  be  able  to 
identify  and  promptiy  make  the 
records — wherever  located — available  to 
the  Federal  Reserve  upon  reauest. 

In  light  of  the  potential  risks 
associated  with  making  merchant 
banking  investments  and  the 
importance  of  having  in  place 
appropriate  policies  and  systems  to 
monitor  and  manage  such  investment 
activities,  the  Federal  Reserve  generally 
will  conduct  a  review  of  the  investment 
and  risk  management  policies, 
procedures  and  systems  of  a  financial 
holding  company  that  makes  merchant 
banking  investments  within  a  short 
period  after  the  holding  company 
commences  the  activity.  This  review 
may  be  conducted  either  off-site  or  on- 
site  depending  on  the  expected  level 
and  complexity  of  the  financial  holding 
company's  merchant  banking 
investments  and  the  company's 
previous  experience  in  making  equity 
investments  under  other  legal 
authorities.  This  review  may  be  deferred 
imtil  the  next  regularly  scheduled 
inspection  or  examination  if  the 
financial  holding  company  has 
significfint  experience  in  making  equity 
investments  under  pre-existing 
authorities  and  the  Federal  Reserve  has 
recently  reviewed  the  company's  . 
policies,  proceduires  and  systems  for 
managing  and  controlling  the  risks 
associated  with  equity  investment 
activities. 

Quarterly  and  Annual  Reporting 
Requirements 

The  interim  rule  established  annual 
and  quarterly  reporting  requirements  for 
merchant  banking  investments.  The 
interim  rule  requfred  financial  holding 
companies  to  annually  provide 
information  concerning  any  merchant 


banking  investment  held  longer  than 
five  years  (or  eight  years  in  the  case  of 
investments  in  or  held  through  a  private 
equity  fimd)  and  aggregate  data  on  the 
cost,  value,  diversification  and  holding 
periods  of  the  company's  merchant 
banking  investments.  The  interim  rule 
also  required  financial  holding 
companies  to  provide  certain  other 
aggregate  data  on  merchant  banking 
investments  on  a  quarterly  basis.  The 
Board  noted  that  it  anticipated 
developing  forms  that  could  be  used  to 
comply  with  these  annual  and  quarterly 
reporthig  requirements. 

Some  commenters  asserted  that 
requiring  a  financial  holding  company 
to  provide  aggregate  merchant  banking 
data  on  a  quarterly  basis  would  be  too 
burdensome  and,  because  of  the  short 
reporting  period,  might  not  reflect  any 
meaningful  changes  or  trends  in  the 
company's  merchant  banking  portfolio. 
Other  commenters  argued  that  the 
annual  report  should  not  require  a 
financial  holding  company  to  develop 
or  disclose  its  plans  for  divesting  any 
merchant  banking  investment  held 
longer  than  8  years. 

The  Board  and  the  Secretary  continue 
to  believe  that  it  is  important  to  receive 
at  least  annually  information  (including 
anticipated  exit  strategies)  concerning 
merchant  banking  investments  that  have 
been  held  for  a  significant  period  of 
time  and  to  receive  at  least  quarterly 
aggregate  cost  and  valuation  data  on  a 
financial  holding  company's  merchant 
banking  investments.  This  information 
is  necessary  and  appropriate  to  allow 
the  Board  to  monitor  a  financial  holding 
company's  compliance  with  the  holding 
periods  established  by  the  GLB  Act  and 
the  rule  and  to  monitor  the  potential 
impact  of  merchant  banking 
investments  on  depository  institution 
subsidiaries  of  a  financial  holding 
company. 

The  Board  anticipates  publishing 
forms  in  the  near  future  that  may  be 
used  by  financial  holding  companies  to 
fulfill  these  annual  and  quarterly 
reporting  requirements.  Accordingly, 
the  agencies  have  modified  the  rule  to 
require  a  financial  holding  company  to 
submit  these  reports  to  the  appropriate 
Federal  Reserve  Bank  on  such  forms, 
and  at  such  times,  as  the  may  be 
determined  by  the  Board.  The  Board 
wiU  consider  the  public  comments 
received  on  the  annual  and  quarterly 
reporting  requirements  in  connection 
with  issuing  these  forms. 

Notice  of  Acquisitions 

Section  4(k)(6)  of  the  BHC  Act 
requires  a  financial  holding  company  to 
provide  written  notice  to  the  Boacd 
within  30  days  after  acquiring  any 
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company  under  any  authority  granted  in 
section  4(k),  which  is  the  section  that 
authorizes  merchant  banking 
investments.  The  interim  rule  provided 
that  a  financial  holding  company  is  not 
required  to  provide  the  Board  with 
notice  imder  section  4(k)(6)  of  any 
merchant  banking  investment  if  the 
financial  holding  company  has 
previously  notified  the  Board  under 
section  4(k)(6)  that  it  has  commenced 
merchant  hanking  investment  activities 
generally.  The  rule  required,  however, 
that  a  financial  holding  company  file  a 
post-transaction  notice  with  the  Board 
within  30  days  of  making  a  merchant 
banking  investment  if  (1)  the  investment 
represents  more  than  5  percent  of  the 
voting  shares,  assets  or  ownership 
interests  of  the  company  and  (2)  the 
total  cost  of  the  investment  to  the 
financial  holding  company  exceeds  the 
lesser  of  5  percent  of  the  Tier  1  capital 
of  the  financial  holding  company  or 
$200  million. 

The  final  rule  retains  these  post- 
transaction  notice  procedures.  In  these 
circumstances,  the  Board  believes 
supervisory  notice  of  the  acquisition  is 
appropriate  to  allow  the  Board  to 
monitor  the  impact  of  the  investment  on 
the  financial  holding  company  and  any 
future  impact  the  large  exposure  to  a 
single  company  may  have  on  the 
financial  resources  of  the  financial 
holding  company.  The  procediures 
included  in  the  rule  parallel  those 
contained  in  section  225.87  of  thp 
Board's  Regulation  Y  and  are  included 
here  solely  for  the  convenience  of  users. 
The  Board  separately  has  considered  the 
comments  submitted  on  these  notice 
requirements  in  connection  with  its 
adoption  of  section  225.87.23 

The  Board,  in  separate  rulemakings, 
has  adopted  forms  to  be  used  by 
financial  holding  companies  in 
providing  the  Board  with  notice  of  a 
merchant  banking  or  other  transaction 
under  section  4(k)(6).2*  Accordingly,  the 
agencies  have  amended  the  final  rule  to 
require  that  any  notice  of  a  large 
merchant  banking  investment  be 
provided  on  the  appropriate  form.^s 


"  See  66  FR  4O0  (Jan.  3,  2001). 

»  See  65  FR  56.910  (Sept.  20,  2000);  85  FR  20.821 
(April  18.  2000). 

"  For  a  domestic  financial  holding  company,  the 
appropriate  form  is  the  FR  Y-6A.  which  will  soon 
be  replaced  by  the  FR  Y-10.  For  qualifying  foreign 
hanking  organizations,  the  appropriate  form  is  the 
FR  Y-7A,  which  soon  will  be  replaced  by  the  FR 
Y-IOF. 


Section  225.176— How  Do  the  Statutory 
Cross-Marketing  and  Sections  23A  and 
B  Limitations  Apply  to  Merchant 
Banking  Investments? 

Cross-Marketing  Restrictions 

The  GLB  Act  prohibits  any  depository 
institution  controlled  by  a  financial 
holding  company  bom  marketing  or 
offering,  directly  or  through  any 
arrangement,  any  product  or  service  of 
a  company  held  under  section  4(k){4)(H) 
or  allowing  any  product  or  service  of  the 
depository  institution  to  be  offered  or 
marketed,  directly  or  through  any 
arrangement,  by  or  through  any 
company  held  under  that  section. 
Section  225.175(a)  of  the  interim  rule 
implemented  these  restrictions  and 
applied  them  to  any  subsidiary  (other 
than  a  financial  subsidiary)  of  a 
depository  institution  controlled  by  a 
financial  holding  company. 

Several  commenters  requested  that 
the  agencies  clarify  the  scope  of  the 
rule's  cross-marketing  prohibitions, 
either  by  including  a  definition  of  what 
constitutes  "cross-marketing"  or  by 
stating  that  certain  types  of  activities  are 
not  prohibited.  A  few  commenters  also 
asserted  that  the  rule's  cross-marketing 
restrictions  should  not  be  applied  to 
subsidiaries  of  depository  institutions 
generally  or  to  any  subsidiary  that  a 
depository  institution  is  specifically 
authorized  by  statute  to  control,  such  as 
SBICs  or  Edge  Act  subsidiaries.  Others 
stated  that  the  rule  should  not  prohibit 
a  depository  institution  from  marketing 
the  shares  or  other  ownership  interests 
in  a  private  equity  fund  to  its 
customers.^" 

The  Act's  cross-marketing  restrictions 
apply  to  any  depository  institution 
controlled  by  a  financial  holding 
company.  As  noted  above,  U.S. 
branches  and  agencies  of  a  foreign  bank 
are  considered  depository  institutions 
for  purposes  of  the  rule.  Accordingly,  a 
U.S.  branch  or  agency  of  a  foreign  bank 
may  not  cross-market  the  products  or 
services  of  a  company  that  is  owned  or 
controlled  by  the  foreign  bank  or  an 
affiliate  of  the  foreign  bank  under 
section  4(k)(4)(H). 

Depository  institutions  have  long 
been  permitted  to  own  or  control  so- 
called  "operating  subsidiaries"  that 
engage  in  activities  permissible  for  the 
parent  depository  institution  on  the 


'•One  commenter  asserted  that  the  GLB  Act 
authorizes  the  Board  to  grant  exceptions  to  the 
cross-marketing  restrictions  for  arrangements  that 
meet  the  requirements  of  section  4(k)(5)(B)  of  the 
BHC  Act  The  exemption  described  in  section 
4(k)(5)(B)  is  available  only  with  respect  to 
investments  that  are  held  by  insurance  company 
subsidiaries  of  a  financial  holding  company  under 
section  4(k)(4)(I)  and  not  to  merchant  banking 
investmenu.  See  12  U.S.C  1843(k)(S)(B). 


basis  that  the  subsidiary  is,  in  essence, 
a  department  or  division  of  the 
institution.  For  this  same  reason,  the 
rule  considers  a  depository  institution 
and  a  subsidiary  of  the  depository 
institution  to  be  one  and  the  same  for 
purposes  of  the  cross-marketing 
restrictions. 

In  certain  instances,  however. 
Congress  has  specifically  authorized 
depository  institutions  to  own  or  control 
subsidiaries  that  may  engage  in 
activities  different  than  those 
permissible  for  the  parent  institution. 
The  rule,  therefore,  does  not  apply  the 
cross-marketing  restrictions  to  (1)  a 
financial  subsidiary  of  a  depository 
institution  held  in  accordance  with 
section  5 136 A  of  the  Revised  Statutes  or 
section  46  of  the  Federal  Deposit 
Insurance  Act,  (2)  any  company  held  by 
an  Edge  or  Agreement  subsidiary 
controlled  piu^uant  to  section  25  or  25A 
of  the  Federal  Reserve  Act,  or  (3)  any 
company  held  by  a  SBIC  controlled  in 
accordance  with  the  Small  Business 
Investment  Act. 

The  cross-marketing  restrictions  of  the 
GLB  Act  and  rule  do  not  apply  to 
nondepository  affiliates  of  financial 
holding  companies.  In  addition,  the  rule 
does  not  apply  the  cross-marketing 
restrictions  to  companies  in  which  the 
financial  holding  company,  directly  or 
indirectly,  owns  less  than  5  percent  of 
the  voting  shares  or  ownsrship  interests 
since  the  holding  company  could  own 
such  interests  under  section  4(c)(6)  or 
4(c)(7)  of  the  BHC  Act  without  being 
subject  to  the  GLB  Act's  cross-marketing 
restrictions. 

The  agencies  also  have  amended  the 
rule  to  clarify  the  application  6i  the 
cross-marketing  restrictions  to  interests 
in  or  held  through  private  equity  funds. 
A  purpose  of  the  cross-marketing 
restrictions  is  to  assist  in  maintaining 
the  separation  between  banking  and 
commerce.27  Since  private  equity  fimds, 
by  definition,  may  engage  only  in 
investment  activities  for  resale  or  other 
disposition  in  accordance  with  the  rule 
and  may  not  be  engaged  in 
impermissible  commercial  activities,  the 
Board  and  the  Secretary  believe  that 
depository  institutions  (and  their 
subsidiaries)  may  offer  or  market  the 
shares  or  other  ownership  interests  in  a 
private  equity  fimd  in  which  the 
financial  holding  company  has  an 
interest  imder  the  rule.  Accordingly,  the 
agencies  have  amended  the  rule  to 
provide  that  section  225.176(a)  does  not 
prohibit  the  sale,  offer  or  marketing  of 
any  interest  in  a  private  equity  fund. 


"  See  H.R.  Rep.  106-74, 106th  Cong.,  l»t  Sess.  at 
122-23  (1999). 
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whether  or  not  the  fund  is  controlled  by 
a  financial  holding  company. 

The  final  rule  also  provides  that  the 
cross-marketing  restrictions  do  not 
prohibit  a  depository  institution 
subsidiary  of  a  financial  holding 
company  from  engaging  in  cross- 
marketing  activities  with  a  portfolio 
company  held  by  a  private  equity  fund 
that  is  owned  but  not  controlled  by  the 
financial  holding  company.  Where  the 
financial  holding  company  does  not 
control  a  private  equity  fund,  shares 
held  by  the  fund  generally  are  not 
attributed  to  the  financial  holding 
company. 

The  Act  and  the  rule  also  do  not 
prohibit  a  depository  institution  or 
subsidiary  of  a  depository  institution 
from  marketing  its  own  products  or 
services — such  as  deposit,  lending,  and 
advisory  products  or  services — ^to  a 
portfolio  company  so  long  as  the 
portfolio  company  does  not  then  market 
those  products  or  services  to  its 
customers  or  others.  In  addition,  the  Act 
and  the  rule  do  not  prohibit  a 
depository  institution  fit>m  purchasing 
the  prtiducts  or  services  of  a  portfolio 
company — such  as  data  processing 
hardware,  software  or  services — to 
support  the  depository  institution's  own 
operations  provided  that  the  institution 
does  not,  directly  or  indirectly  or 
through  any  arrangement,  market  the 
portfolio  ccxnpany's  {woducts  or 
services  to  the  institution's  customers  or 
others.^" 

The  agencies  recognize  that 
companies  currently  may  use  a  wide 
variety  of  methods  ot  arrangements  to 
market  or  offer  their  products  with  those 
of  other  companies,  and  new  methods 
or  arrangements  for  cross-marketing 
may  develop  with  advances  in 
technology,  changes  in  consumer 
shopping  or  purchasing  habits,  or  other 
developments.  In  light  of  these  facts,  the 
agencies  have  not  attempted  in  the  rule 
or  in  this  preamble  to  identify  every 
type  of  arrangement  that  would,  and 
would  not,  be  subject  to  the  cross- 
ouirketing  restrictions  of  the  rule.  The 
agencies  believe  that  questions 
concerning  the  application  of  the  rule's 
cross-marketing  restrictions  to  particular 
types  of  activities  or  arrangements  are 
handled  most  appropriately  on  a  case- 
by-case  basis,  which  would  allow  full 
consideration  of  the  particular 


circumstances  at  issue  in  the  context  of 
the  purposes  of  the  GLB  Act. 

Presiunption  of  Control  Under  Sections 
23A  and  23B 

Sections  23A  and  23B  of  the  Federal 
Reserve  Act  impose  specific 
quantitative,  qualitative  and  collateral 
requirements  on  certain  types  of 
transactions  between  an  insured 
depository  institution  and  companies 
that  are  under  common  control  with  the 
insured  depository  institution.  The  GLB 
Act  includes  a  presumption  that  a 
financial  holding  company  or  other 
person  controls  a  company  for  purposes 
of  sections  23A  and  23B  if  the  company 
or  other  person,  directly  or  indirectly,  or 
acting  through  one  or  more  other 
persons,  owns  or  controls  15  percent  or 
more  of  the  equity  capital  of  the 
company  under  section  4(k)(4)(H). 

The  interim  rule  included  this 
presumption  and  stated  that  a  financial 
holding  company  could  rebut  the 
presumption  by  providing  information 
acceptable  to  the  Board  demonstrating 
that  the  financial  holding  company  did 
not  control  the  company.  ^^  Several 
commenters  requested  that  the  agencies 
identify  in  the  rule  circumstances  that 
would  be  suffidMit  to  rebut  this 
presumption  of  control.  For  example, 
some  commenters  suggested  that  the 
presimiption  should  be  rebutted  if  the 
financial  holding  company  had  no  mote 
than  one  directcu'  interlock  with  the 
portfolio  company,  or  if  an  unaffiliated 
investor  (or  two  or  more  unaffiliated 
investors  acting  in  concert)  owned  or 
controlled  a  larger  equity  interest  in  the 
pmtfolio  company  than  the  financial 
holding  company. 

In  li^t  of  these  commfflits,  the 
agencies  have  amended  the  rule  to 
identify  three  situations  in  which  the 
GLB  Act's  presumption  of  control  will 
be  considered  rebutted.  In  each 
situation  the  financial  holding  company 
is  assiuned  to  own  more  than  15  percent 
of  the  total  equity  of  the  portfolio 
company  (thereby  triggering  the 
statutory  presumption)  and  less  than  25 
percent  of  any  class  of  voting  securities 
of  the  portfolio  company  (thereby  not 
meeting  the  statutory  definition  of 
control).  In  particular,  the  rule  provides 
that,  absent  evidence  to  the  contrary,  a 


x  Likewise,  the  cross-marketing  restrictions 
would  not  prohibit  a  depository  institution 
controlled  by  a  financial  holding  company  from 
engaging  in  cross-mariceting  activities  with  a 
company  that  is  a  co-investor  with  the  financial 
holding  company  in  a  portfolio  company,  so  long 
U  those  activities  do  not  involve  products  or 
Mrvices  of  the  portfoUo  company. 


'■The  final  rule  clarifies  that  the  presumption 
applies  only  where  a  financial  holding  company 
owns  or  controls  1 5  percent  or  more  of  the  total 
equity  of  a  portfolio  company  under  section 
4(kK4)(H)  and  the  rule.  The  Board  notes,  however, 
that,  under  existing  Board  precedents,  a  financial 
holding  company  may  not  own  any  shares  of  a 
company  in  reliance  on  sections  4(c)(6)  or  4(c)(7) 
of  the  BHC  Act  where  the  company  owns  or 
controls,  in  the  aggregate  under  a  combination  ot 
authorities,  more  than  5  percent  of  any  class  of 
voting  securities  of  the  company. 


financial  holding  company  will  not  be 
presumed  to  control  a  portfolio 
company  in  any  of  the  following 
situations — 

•  No  officer,  director  or  employee  of 
the  finanrial  holding  company  serves  as 
a  director,  trustee  or  general  partner  (or 
individual  exercising  similar  functions) 
of  the  portfoho  company; 

•  A  person  that  is  not  affiliated  or 
associated  with  the  financial  holding 
company  owns  or  controls  a  greater 
percentage  of  the  equity  capital  of  the 
portfolio  company  than  the  financial 
holding  company  and  no  more  than  odb 
officer  or  employee  of  the  holding 
company  serves  as  a  director  or  trustee 
(or  individuals  exercising  similar 
functions)  of  the  portfolio  company;  or 

•  A  person  that  is  not  affiliated  or 
associated  with  the  financial  holding 
company  owns  or  controls  more  than  50 
percent  of  the  voting  shares  of  the 
portfolio  company  and  officers  and 
employees  of  the  financial  holding 
company  do  not  constitute  a  majority  of 
the  directors  or  trustees  (or  individuals 
exercising  similar  functions)  of  the 
portfolio  company. 

These  safe  harbors  do  not  require 
Board  review  or  approval  under  the 
INTOvisions  allowing  rebuttal  of  the 
presumptions.  Moreover,  the  situations 
identified  in  the  rule  are  not  intended 
to  be  a  complete  list  of  circumstances  in 
which  the  presumption  may  be 
rebutted,  and  the  rule  permits  a 
financial  holding  company  to  submit 
evidence  that  would  support  rebuttal  of 
thepresumption  in  other  circumstances. 

Tne  agencies  note  that  the 
presumption  of  control  in  section 
225.176(b)  is  independent  from  the 
general  definition  of  control  in  section 
23A  of  the  Federal  Reserve  Act*" 
Accordingly,  imder  the  statute,  a 
portfolio  company  is  per  se  an  affiliate 
of  any  insiued  depository  institution 
subsidiary  of  a  financial  holding 
company  if  the  financial  holding 
company  owns  more  than  25  percent  of 
a  class  of  voting  securities  of  the 
portfolio  company,  even  if  the  financial 
holding  company  owns  or  controls  less 
than  15  percent  of  the  portfolio 
company's  total  equity  or  is  within  one 
of  the  sc^e  harbors  contained  in  the  final 
rule." 

A  financial  holding  company 
generally  is  considered  indirectly  to 
own  or  control  only  those  shares  or 
other  ownership  interests  that  are 
owned  <x  controlled  by  a  subsidiary  of 
the  financial  holding  company. 
Accordingly,  the  rule  clarifies  that,  for 
purposes  of  applying  the  presumption 


"See  12  U.S.C  371c(3KA). 

"  See  12  U.S.C  371c(bX3KAKi). 
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of  control  described  above,  a  financial 
holding  company  that  has  an 
investment  in  a  private  equity  fund  will 
not  be  considered  indirectly  to  own  the 
equity  capital  of  a  portfolio  company 
held  by  the  fund  unless  the  financial 
holding  company  controls  the  private 
equity  fund.  For  example,  if  a  financial 
holding  company  has  a  noncontrolling 
investment  in  a  private  equity  fund  that, 
in  turn,  owns  20  percent  of  the  total 
equity  of  a  portfolio  company,  the 
portfolio  company  is  not  presumed  to  be 
an  affiliate  of  the  insured  depository 
institution  subsidiaries  of  the  financial 
holding  company  under  section 
225.176(b)(1).  On  the  other  hand,  if  a 
financial  holding  company  acts  as 
general  partner  of  a  private  equity  fund 
and,  thus,  controls  the  fund,  and  the 
private  equity  fund  owns  or  controls 
more  than  15  percent  of  the  total  equity 
of  any  portfolio  company,  the  portfolio 
company  is  presumed  to  be  an  affiliate 
of  the  insured  depository  institution 
subsidiaries  of  the  financial  holding 
company  under  section  225.176(b)(1). 

The  rule  also  applies  sections  23A 
and  23B  to  covered  transactions 
between  a  U.S.  branch  or  agency  of  a 
foreign  bank  and  (1)  any  portfolio 
company  controlled  by  the  foreign  bank 
or  an  affiliate  of  the  foreign  bank,  and 
(2)  any  company  controlled  by  the 
foreign  bank  or  an  affiliate  where  the 
company  is  engaged  in  making 
merchant  banking  investments  if  the 
proceeds  of  the  covered  transaction  are 
used  for  the  purpose  of  funding  the 
company's  merchant  banking  activities 
imder  this  subpart.  The  presiunption  of 
control  and  exceptions  to  this 
presiunption  described  above  also  apply 
to  a  foreign  bank  or  affiliate  that  makes 
merchant  banking  investments  in  the 
same  manner  the  presiunption  and 
exceptions  apply  to  domestic  ""aancial 
holding  companies. 

A  few  commenters  contended  that  the 
Board  should  not  apply  sections  23A 
and  233  to  covered  transactions 
involving  a  U.S.  branch  or  agency  of  a 
foreign  bank.  These  commenters  noted 
that  U.S.  branches  and  agencies  do  not 
hold  federally  insured  deposits  and 
contended  that  application  of  sections 
23A  and  23B  is  not  necessary  to  ensure 
competitive  equality  and  that  any 
potential  safety  and  soiuidnbss  concerns 
may  be  addressed  by  the  appropriate 
home  country  supervisor  of  the  foreign 
bank. 

The  Board  and  the  Secretary  believe 
application  of  sections  23A  and  23B  to 
covered  transactions  between  a  U.S. 
branch  or  agency  of  a  foreign  bank  and 
portfolio  companies  held  by  the  foreign 
bank  or  an  affiliate  under  the  merchant 
banking  authority,  and  companies 


engaged  in  making  merchant  banking 
investments,  is  appropriate  to  ensure 
competitive  equity  and  safe  and  sound 
banking.  Furthermore,  the  rule  only 
restricts  transactions  by  a  foreign  bank's 
branches  and  agencies  with  portfolio 
companies  and  with  affiliated 
companies  that  are  actually  engaged  in 
making  merchant  banking 
investments.^^  n  doeg  qq^  restrict 

otherwise  permissible  lending  to 
affiliated  companies  where  the  proceeds 
of  such  lending  would  not  be  used  by 
these  companies  to  make,  or  fund  the 
making  of,  merchant  banking 
investments  under  this  subpart. 
Moreover,  it  does  not  restrict 
transactions  between  the  U.S.  branch  or 
agency  and  its  parent  foreign  bank. 

D.  Regulatory  Flexibility  Act  Analysis 

In  accordance  with  section  4(a)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
604(a)),  the  Board  must  publish  a  final 
regulatory  flexibility  analysis  with  this 
ndemaking.  The  rule  implements 
provisions  of  section  103  of  the  GLB  Act 
that  allow  entities  that  have  become 
financial  holding  companies  to  make 
merchant  banking  investments.  Because 
the  rule  establishes  guidelines  for  a 
newly  authorized  activity,  the  rule  will 
affect  only  merchant  banJdng  activities 
that  are  newly  authorized  under  the 
GLB  Act. 

The  statute's  limits  apply  to  all 
financial  holding  companies,  regardless 
of  size,  that  are  engaged  in  merchant 
banking  activities.  Similarly,  the  final 
rule  directs  each  financial  holding 
company,  regardless  of  size,  that  is 
engaged  in  merchant  banking  activity  to 
establish  necessary  internal  controls, 
including  recordkeeping  procedures, 
and  provide  reports  to  the  appropriate 
Reserve  Bank  as  the  Board  may  require. 
The  internal  controls,  reporting  and 
recordkeeping  requirements  that  the 
rule  establishes  are  necessary  to  ensure 
that  the  new  activities  are  conducted  in 
a  safe  and  sound  manner  that  does  not 
adversely  affect  affiliated  depository 
institutions,  to  enable  the  Board  to 
execute  properly  its  supervisory 
function  and  to  ensure  compliance  by 
financial  holding  companies  with  the 
limitations  that  the  GLB  Act  imposes  on 
merchant  banking  activities.  The  Board 
believes  that  the  information  that 
financial  holding  companies  are 
required  to  submit,  pursuant  to  the  final 
rule,  will  be  similar  to  that  appearing  in 


"For  purposes  of  applying  the  restrictions  of 
sections  23A  and  23B  to  U.S.  branches  and  agencies 
of  foreign  banks,  the  "capital  stock  and  surplus"  of 
the  U.S.  branch  or  agency  is  determined  by 
reference  to  the  capital  of  the  foreign  bank  as 
calculated  under  its  home  country  capital 
standards. 


routine  reports  to  senior  management, 
third-party  investors,  or  other  regulatory 
agencies  (including  the  Securities  and 
Exchange  Commission),  or  that  will  be 
part  of  materials  that  an  organization 
prepares  and  retains  in  the  normal 
conduct  of  its  investment  activities. 

The  ability  of  financial  holding 
companies  to  participate  in  the 
merchant  banking  business  will  likely 
enhance  the  overall  efficiency  and 
competitiveness  of  these  institutions  in 
the  market  for  corporate  financial 
services.  In  promulgating  the  interim 
rule,  the  Board  specifically  sought 
comment  on  the  likely  burden  that  the 
rule  would  impose  on  financial  holding 
companies  that  engage  in  merchant 
banking  activities.  A  few  comments 
argued  that  the  recordkeeping  and 
reporting  requirements  of  the  rule  were 
burdensome  and  unnecessary  given 
other  forms  of  regulatory  supervision  to 
which  financial  holding  companies 
would  remain  subject.  As  explained 
above,  the  final  rule  has  been 
streamlined  in  an  attempt  to  reduce 
unnecessary  burden.  Other  comments 
argued  that  financial  holding  companies 
will  require  a  transition  period  in  order 
to  comply  with  the  reporting  and 
recordkeeping  requirements  of  the  rule. 
In  this  regard,  the  annual  reports 
proposed  under  the  rule  relate  only  to 
investments  held  for  a  period  of 
approximately  five  years,  which, 
because  the  authority  to  make  these 
investments  is  new,  has  tl-.e  effect  of 
phasing  in  the  annual  reporting 
requirement.  Moreover,  none  of  the 
comments  addressed  how  the  interim 
rule's  requirements  would  substantially 
increase  the  regulatory  burden  for 
financial  holding  companies  given  that 
most  of  the  data  that  the  interim  rule 
required  is  found  in  reports  that 
financial  holding  companies  make  to 
their  investors  or  to  other  regulatory 
agencies,  or  maintain  for  their  own 
internal  use. 

E.  Executive  Order  12866    .. 
Oetermination 

The  Departm«it  of  the  Treasury  has 
determined  that  this  final  rule  does  not 
constitute  a  "significant  regulatory 
action"  for  purposes  of  Executive  Order 
12866. 

F.  Administrative  Procedure  Act 

The  provisions  of  the  rule  are 
effective  on  February  15,  2001  on  a  final 
basis.  In  accordance  with  requirements 
of  5  U.S.C.  553,  the  interim  rule  set  forth 
procedures  to  implement  statutory 
changes  that  had  become  effective  on 
March  11.  2000.  The  interim  rule  itself 
became  effective  on  March  17,  2000. 
The  Board  and  the  Secretary  sought 
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public  comment  on  all  aspects  of  the 
interim  rule  and  have  amended  the  rule 
as  appropriate  after  reviewing  the 
comments. 

Subject  to  certain  exceptions,  12 
U.S.C.  4802(b)(1)  provides  that  new 
regulations  and  amendments  to 
regulations  prescribed  by  a  federal 
banking  agency  that  impose  additional 
reporting,  disclosure,  or  other  new 
requirements  on  an  insured  depository 
institution  must  take  effect  on  the  first 
day  of  a  calendar  quarter  that  begins  on 
or  after  the  date  on  which  the 
regulations  are  published  in  final  form. 
The  final  rule  imposes  no  additional 
reporting,  disclosure,  or  other  new 
requirements  on  an  insured  depository 
institution  because  the  new  activities 
that  the  rule  governs  cannot  be 
conducted  by  an  insured  depository 
institution.  For  this  reason,  section 
4802(b)(1)  does  not  apply  to  this 
rulemaking. 

G.  Paperwork  Reduction  Act 

Board:  In  accordance  with  section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Ch.  35;  5  CFR  1320 
Appendix  A.l),  the  Board  reviewed  the 
final  rule  under  the  authority  delegated 
to  the  Board  by  the  Office  of 
Management  and  Budget. 

Most  of  the  collection  of  information 
requirements  in  the  final  rule  are  found 
in  12  CFR  225.171,  225.172,  225.173, 
and  225.175.  This  information  is 
required  to  evidence  compliance  with 
the  requirements  of  Tide  I  of  the  GLB 
Act  (Pub.  L.  106-102, 113  Stat.  1338 
(1999)),  which  amends  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843),  and  to  allow  the  Board  to 
exercise  properly  its  supervisory 
responsibility  for  financial  holding 
companies.  "The  respondents  are 
financial  holding  companies  that  choose 
to  engage  in  merchant  banking 
activities. 

The  final  rule  requires  that  financial 
holding  companies  submit  reports  to  the 
Reserve  Bank  that  the  Board  may 
prescribe  (12  CFR  225.175(b)).  The 
Board  expects  to  publish  a  separate 
notice  to  issue  reporting  forms  that  may 
be  used  to  comply  with  reporting 
requirements.  'The  burden  associated 
with  these  information  collections  will 
be  addressed  at  that  time. 

In  addition,  the  final  rule  requires  that 
a  financial  holding  company  file  a 
notice  with  the  Reserve  Bank  within  30 
days  of  making  a  large  merchant 
banking  investment  (see  12  CFR 
225.175(c)(2)).  This  requirement  is 
imposed  by  statute,  and  the  agencies 
have  minimized  the  information  that 
must  be  filed  to  fulfill  this  statutory 
requirement.  This  notice  requirement  is 


also  codified  in  section  225.87(b)(4)  of 
the  Board's  Regulation  Y  and  is 
included  in  this  rule  solely  for 
convenience.  The  regulatory  burden 
associated  with  this  notice  was 
addressed  in  the  final  rule 
implementing  provisions  of  the  Granun- 
Leach-Bliley  Act  that  establish  certain 
eligibility  requirements  for  financial 
holding  companies  (see  66  FR  400). 

In  addition,  the  rule  allows  a  financial 
holding  company  to  seek  relief  from  the 
holding  period  limits  imposed  by  the 
rule  by  filing  a  request  and  supporting 
documentation  with  the  Board  (12  CFR 
225.172(b)  and  225.173(c)).  The  agency 
form  number  for  these  requests  will  be 
FR  4019.  Information  may  also  be 
submitted  in  letter  form.  The  Board 
expects  to  receive  very  few  of  these 
notices  and  requests.  The  Board 
estimates  that  approximately  450 
financial  holding  companies  will  be 
engaged  in  merdhant  banking  activities 
within  the  first  year  of  promulgation  of 
the  final  rule.  Of  these  financial  holding 
companies,  the  Board  believes  that  a 
high  estimate  of  the  potential  number  of 
notices  and  requests  that  would  be  filed 
under  these  various  requirements 
during  a  single  year  is  100.  The  Board 
estimates  that  these  companies  will 
spend  approximately  1  hour  to  prepare 
these  filings,  resulting  in  an  estimated 
annual  burden  of  100  hours.  Based  on 
a  rate  of  $50  per  hour,  the  annual  cost 
to  the  public  will  have  been  $5,000. 

The  nde  also  requires  a  financial 
holding  company  to  provide  notice  to 
the  Board  prior  to  routinely  managing  or 
operating  a  portfolio  company  for  more 
than  9  monUis  (12  CFR  225.171(e)(3)). 
These  notices,  which  may  be  in  letter 
form,  should  contain  the  information 
described  above  under  section  225.171. 
The  agency  form  number  for  these 
notices  also  will  be  FR  4019.  The  Board 
estimates  receiving  25  notices  diuing  a 
single  year  and  that  financial  holding 
companies  will  spend  approximately  1 
hour  to  prepare  these  notices,  resulting 
in  an  estimated  annual  burden  of  25 
hours.  Based  on  a  rate  of  $50  per  hour, 
the  annual  cost  to  the  public  would  be 
$1,250. 

The  final  rule  also  requires  that  a 
financial  holding  company  engaged  in 
merchant  banking  activities  establish 
and  maintain  certain  policies, 
procedures,  and  systems  to 
appropriately  monitor  and  manage  its 
merchant  banking  activities  and 
maintain  certain  records  relating  to  the 
company's  merchant  hanking  activities 
(12  CFR  225.175(a).  225.171(a)(4)).  The 
Federal  Reserve  believes  that  most  of 
these  internal  control  and  recordkeeping 
requirements  are  consistent  with  those 
established  and  maintained  by 


organizations  in  the  normal  course  of 
conducting  a  merchant  banking 
business.  The  Board  estimates  that  the 
450  financial  holding  companies  will 
spend  approximately  50  hours  in 
complying  with  these  internal  control 
and  recordkeeping  requirements, 
resulting  in  an  estimated  annual  burden 
of  22,500  hours.  Based  on  a  rate  of  $50 
per  hour,  the  annual  cost  to  the  public 
would  be  $1.13  million. 

In  issuing  the  interim  rule,  the 
Federal  Reserve  specifically  requested 
comment  on  the  accuracy  of  its  original 
burden  estimates.  No  comments 
challenged  the  accuracy  of  those 
estimates  beyond  asserting  that  the 
recordkeeping  requirements  of  the 
interim  rule  would  prove  burdensome 
to  financial  holding  companies.  The 
Board  has  streamlined  many  of  the 
recordkeeping  and  reporting  provisions 
of  the  interim  rule  and  made  them  part 
of  the  Board's  supervisory  process. 

The  Federal  Reserve  may  not  conduct 
or  sponsor,  and  an  organization  is  not 
required  to  respond  to,  an  information 
collection  unless  the  Board  has 
displayed  a  currentiy  valid  OMB  control 
number.  The  OMB  control  number  for 
these  information  collections  is  7100- 
0292.  A  financial  holding  company  may 
request  confidentiality  for  the 
information  contained  in  these 
information  collections  pursuant  to 
sections  522(b)(4)  and  522(b)(6)  of  the 
Freedom  of  Information  Act  (5  U.S.C. 
552(b)(4)  and  (b)(6)). 

The  Federal  Reserve  has  a  continuing 
interest  in  the  public's  opinions  of  our 
collections  of  information.  At  any  time, 
comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden, 
may  be  sent  to:  Secretary,  Board  of 
Governors  of  the  Fedwal  Reserve 
System,  20th  and  C  Sti:eets,  NW., 
Washington,  DC  20551;  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (7100- 
0292),  Washington,  DC  20503. 

Treasury:  The  collection  of 
information  contained  in  this  regulation 
has  been  reviewed  under  the 
requirements  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3507(j))  and. 
pending  receipt  and  evaluation  of 
public  comments,  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  control  number  1505- 
0182.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  valid  control 
number  assigned  by  OMB. 

Comments  concerning  the  collection 
of  information  should  be  directed  to 
OMB,  Attention:  Desk  Officer  for  the 
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Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC..  20503.  with  copies  to 
Gary  Sutton,  Senior  Banking  Counsel, 
Office  of  General  Counsel,  1500 
Pennsylvania  Avenue  NW,  Room  2014. 
Washington,  DC.  20220.  Any  such 
comments  should  be  submitted  not  later 
than  April  2,  2001.  Comments  are 
specifically  requested  concerning: 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Secretary,  including  whether  the 
information  will  have  practical  utility; 
the  accuracy  of  the  estimated  burden 
associated  with  the  proposed  collection 
of  information  (see  below);  how  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  how 
to  minimize  the  burden  of  complying 
with  the  proposed  collection  of 
information,  including  the  application 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  estimates  of  capital  or  start-up  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  services  to  provide 
information. 

The  collection  of  information  in  this 
regulation  is  in  12  CFR  1500.6.  This 
information  is  required  in  order  that 
financial  holding  companies  that 
conduct  merchant  banking  activities  do 
so  in  a  safe  and  soimd  manner 
consistent  with  the  requirements  of  the 
regulation. 

Estimated  total  annual  recordkeeping 
burden:  22.500  hoiu^. 

Estimated  avemge  annual  burden 
hours  per  recordkeeper:  50  hours 

Estimated  number  of  respondents: 
450. 

H.  Use  of  "Plain  Lai^uage" 

Section  722  of  the  GLB  Act  requires 
the  Board  to  use  "plain  language"  in  all 
proposed  and  final  rules  published  after 
January  1,  2000.  The  Board  invited 
comments  about  how  to  make  the  rule 
easier  to  imderstand  and.  in  doing  so. 
posed  the  following  questions: 

(1)  Has  the  Board  organized  the 
material  in  an  effective  manner?  If  not, 
how  could  the  material  be  better 
organized? 

(2)  Are  the  terms  of  the  rule  clearly 
stated?  If  not,  how  could  the  terms  be 
more  clearly  stated? 

(3)  Does  the  rule  contain  technical 
language  or  jargon  that  is  imclear?  If  so. 
which  language  requires  clarification? 

(4)  Would  a  different  format  (with 
respect  to  the  grouping  and  order  of 
sections  and  use  of  headings)  make  the 
rule  easier  to  understand?  U  so.  what 
changes  to  the  format  would  make  the 
rule  easier  to  understand? 


(5)  Would  increasing  the  niunber  of 
sections  (and  making  each  section 
shorter)  clarify  the  rule?  If  so.  which 
portions  of  the  rule  should  be  changed 
in  this  respect? 

(6)  What  additional  changes  would 
make  the  rule  easier  to  imderstand? 

The  Board  also  solicited  comment 
about  whether  including  factual 
examples  in  the  rule,  in  order  to 
illustrate  its  terms,  is  appropriate.  The 
Board  noted  that  creating  s^e  harbors  in 
the  rule  may  generate  certain  problems 
over  time  due  to  changes  in  technology 
or  business  practices  and  asked  whether 
alternatives  exist  that  the  Board  should 
consider  to  illustrate  the  terms  in  the 
rule. 

One  comment  questioned  the  use  of 
an  interrogatory  format  for  the  headings 
accompanying  each  section  of  the  rule 
but  stated  that  the  rule  generally 
complied  with  the  requirements  and 
purpose  of  the  statute. 

The  Board  has  streamlined  and 
reorganized  parts  of  the  rule  in  an  effort 
to  make  the  rule  more  imderstandable 
and  believes  that  the  final  rule  is  written 
plainly  and  clearly. 

List  of  Subjects 

12  CFR  Part  225 

Administrative  practice  and 
procedure.  Banks,  Banking,  Federal 
Reserve  System.  Holding  companies. 
Reporting  and  recordkeeping 
requirements.  Securities. 

12  CFR  Part  1500 

Administrative  practice  and 
procediue.  Banks.  Banking.  Holding 
companies. 

Federal  Reserve  System 

12  CFR  Chapter  U 


Authority  and  Issuance 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  of  Governors  of  the 
Federal  Reserve  System  amends  part 
225  of  Chapter  n.  Title  12  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  225— BANK  HOLDING 
COMPANIES  AND  CHANGE  IN  BANK 
CONTROL  (REGULATION  Y) 

1.  The  authority  citation  for  part  225 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1817(j)(13),  1818, 
1828(o).  1831i.  1831p-l,  1843(c)(8),  1843(k), 
1844(b),  1972(7),  2903,  2905,  3106,  3108, 
3310,  3331-3351.  3907.  and  3909. 

2.  Section  225.1(c)(10)  is  revised  to 
read  as  follows: 

S  225.1    Authority,  purpose,  and  scope. 


(c)*  *  * 

(10)  Subpart  f  governs  the  conduct  of 
merchant  banking  investment  activities 
by  financial  holding  companies  as 
permitted  under  section  4(k){4)(H)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(k)(4)(H)). 


3.  Subpart  J.  is  revised  to  read  as 
follows: 

Subpart  J— Merchant  Banking  Investments 

Sec. 

225. 1 70  What  type  of  investments  are 
permitted  by  this  subpart,  and  under 
what  conditions  may  they  be  made? 

225.171  What  are  the  limitations  on 
managing  or  operating  a  portfolio 
company  held  as  a  merchant  banking 
investment? 

225.172  What  are  the  holding  periods 
permitted  for  merchant  banking 
investments? 

225.173  How  are  investments  in  private 
equity  funds  treated  under  this  subpart? 

225.174  What  aggregate  thresholds  apply  to 
merchant  banking  investments? 

225.175  What  risk  management,  record 
keeping  and  reporting  policies  are 
required  to  make  merchant  banking 
investments? 

225.176  How  do  the  statutory  cross 
marketing  and  sections  23A  and  B 
limitations  apply  to  merchant  banking 
investments? 

225.177  Definitions. 

Subpart  J— Merchant  Banking 
Investments 

§225.170    What  type  of  investmenu  are 
permitted  by  this  subfMrt.  and  under  what 
conditions  may  they  tw  made? 

(a)  What  types  of  investments  are 
permitted  by  this  subpart?  Section 
4(k)(4)(H)  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1843(k)(4)(H))  and  this 
subpart  authorize  a  financial  holding 
company,  directly  or  indirectly  and  as 
principal  or  on  behalf  of  one  or  more 
persons,  to  acquire  or  control  any 
amount  of  shares,  assets  or  ownership 
interests  of  a  company  or  other  entity 
that  is  engaged  in  any  activity  not 
otherwise  authorized  for  the  financial 
holding  company  imder  section  4  of  the 
Bank  Holding  Company  Act.  For 
purposes  of  this  subpart,  shares,  assets 
or  ownership  interests  acquired  or 
conU-oUed  under  section  4(k)(4)(H)  and 
this  subpart  are  referred  to  as  "merchant 
banking  investments."  A  financial 
holding  company  may  not  directly  or 
indirectly  acquire  or  control  any 
merchant  bai^dng  investment  except  in 
compliance  with  the  requirements  of 
this  subpart. 

(b)  Must  the  investment  be  a  bona  fide 
merchant  banking  investment?  The 
acquisition  or  control  of  shares,  assets  or 
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ownership  interests  imder  this  subpart 
is  not  permitted  imless  it  is  part  of  a 
bona  fide  underwriting  or  merchant  or 
investment  banking  activity. 

(c)  What  types  of  ownership  interests 
may  be  acquired?  Shares,  assets  or 
ownership  interests  of  a  company  or 
other  entity  include  any  debt  or  equity 
security,  warrant,  option,  partnership 
interest,  trust  certificate  or  other 
instrument  representing  an  ownership 
interest  in  the  company  or  entity, 
whether  voting  or  nonvoting. 

(d)  Where  in  a  financial  holding 
company  may  merchant  banking 
investments  be  made?  A  financial 
holding  company  and  any  subsidiary 
(other  than  a  depository  institution  or 
subsidiary  of  a  depository  institution) 
may  acquire  or  control  merchant 
banking  investments.  A  financial 
holding  company  and  its  subsidiaries 
may  not  acquire  or  control  merchant 
banking  investments  on  behalf  of  a 
depository  institution  or  subsidiary  of  a 
depository  institution. 

(e)  May  assets  other  than  shares  be 
held  directly?  A  financial  holding 
company  may  not  under  this  subpart 
acquire  or  control  assets,  other  than  debt 
or  equity  securities  or  other  ownwship 
interests  in  a  company,  imless: 

(1)  The  assets  are  held  by  or  promptly 
transferred  to  a  portfolio  company; 

(2)  The  portfolio  company  maintains 
policies,  books  and  records,  accounts, 
and  other  indicia  of  corpcwate, 
partnwship  or  limited  liability 
organization  and  operation  that  are 
separate  from  the  financial  holding 
company  and  limit  the  legal  liability  of 
the  financial  holding  company  for 
obligations  of  the  portfolio  company; 
and 

(3)  The  portfolio  company  has 
management  that  is  separate  from  the 
financial  holding  company  to  the  extent 
required  by  §  225.171. 

(f)  What  type  of  affiliate  is  required  for 
a  financial  holding  company  to  make 
merchant  banking  investments?  A 
financial  holding  company  may  not 
acquire  or  control  merchant  banking 
investments  under  this  subpart  unless 
the  financial  holding  company  qualifies 
under  at  least  one  of  the  following 
paragraphs: 

(1)  Securities  affiliate.  The  financial 
holding  company  is  or  has  an  affiliate 
Uiat  is  registered  under  the  Seciuities 
Exchange  Act  of  1934  (15  U.S.C.  78c, 
78o,  780-4)  as: 
(i)  A  broker  or  dealer;  or 
(ii)  A  municipal  securities  dealer, 
including  a  separately  identifiable 
department  or  division  of  a  bank  that  is 
registered  as  a  municipal  securities 
dealer. 


(2)  Insurance  affiliate  with  an 
investment  adviser  affiliate.  The 
financial  holding  company  controls: 

(i)  An  insurance  company  that  is 
predominantly  engaged  in  underwriting 
Ufe,  accident  and  health,  or  property 
and  casualty  insurance  (other  than 
credit-related  insurance),  or  providing 
and  issuing  annuities;  and 

(ii)  A  company  that: 

(A)  Is  registered  with  the  Securities 
and  Exchange  Commission  as  an 
investment  adviser  under  the 
Investment  Advisers  Act  of  1940  (15 
U.S.C.  80b-l  et  seq.y,  and 

(B)  Provides  investment  advice  to  an 
insurance  company. 

§225.171    What  are  the  limMationa  en 
managing  or  operating  a  portfolio  company 
held  as  a  mardiant  banldng  investment? 

(a)  May  a  financial  holding  company 
routinely  manage  or  operate  a  portfolio 
company?  Except  as  permitted  in 
paragraph  (e)  of  this  section,  a  financial 
hol(ting  company  may  not  routinely 
manage  or  operate  any  portfolio 
company. 

(b)  When  does  a  financial  holding 
company  routinely  manage  or  operate  a 
company? 

(1)  Examples  of  routine  management 
or  operation. — (i)  Executive  officer 
interlocks  at  the  portfolio  company.  A 
financial  holding  company  routinely 
manages  ot  operates  a  portfolio 
company  if  any  director,  officer  or 
employee  of  the  financial  holding 
company  serves  as  or  has  the 
responsibilities  of  an  executive  officer  of 
the  portfolio  company. 

(ii)  Interlocks  by  executive  officers  of 
the  financial  holding  company. — 

(A)  Prohibition.  A  financial  holding 
company  routinely  manages  or  operates 
a  portfolio  company  if  any  executive 
officer  of  the  financial  holding  company 
serves  as  or  has  the  responsibilities  of 
an  officer  or  employee  of  the  portfolio 
company. 

(B)  Definition.  For  purposes  of 
paragraph  (b)(l)(ii)(A)  of  this  section, 
the  term  "financial  holding  company" 
includes  the  financial  holding  company 
and  only  the  following  subsidiaries  of 
the  financial  holding  company: 

(1)  A  securities  broker  or  d^er 
registered  imder  the  Securities 
Exchange  Act  of  1934; 

(2)  A  depository  institution; 

(3)  An  affiliate  that  engages  in 
merchant  banking  activities  under  this 
subpart  or  insurance  company 
investment  activities  under  section 
4(k)(4)(I)  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1843(k)(4)a)): 

(4)  A  small  business  investment 
company  (as  defined  in  section  302(b)  of 
the  Small  Business  Investment  Act  of 


1958  (15  U.S.C.  682(b))  controlled  by 
the  financial  holding  company  or  by  any 
depository  institution  controlled  by  the 
financial  holding  company;  and 

(5)  Any  other  affiliate  that  engages  in 
sigmficant  equity  investment  activities 
that  are  subject  to  a  special  capital 
charge  under  the  capital  adequacy  rules 
or  guidelines  of  the  Board. 

(iii)  Covenants  regarding  ordinary 
course  of  business.  A  financial  holding 
company  routinely  manages  or  operates 
a  portfolio  company  if  any  covenant  or 
other  contractual  arrangement  exists 
between  the  financial  holding  company 
and  the  portfolio  company  that  would 
restrict  the  portfolio  company's  ability 
to  make  routine  business  decisions, 
such  as  entering  into  transactions  in  the 
ordinary  course  of  business  or  hiring 
officers  or  employees  other  than 
executive  officers. 

(2)  Presumptions  of  routine 
management  or  operation.  A  financial 
holding  company  is  presumed  to 
routinely  manage  or  operate  a  portfolio 
company  if: 

(i)  Any  director,  officer,  or  employee 
of  the  financial  holding  company  serves 
as  or  has  the  responsibilities  of  an 
officer  (other  than  an  executive  officer) 
or  employee  of  the  portfolio  company; 

(X 

(ii)  Any  officer  or  employee  of  the 
portfolio  company  is  supervised  by  any 
director,  officer,  or  employee  of  the 
financial  holding  company  (other  than 
in  that  individual's  capacity  as  a 
dir<H:tor  of  the  pc«tfolio  company). 

(c)  How  may  a  financial  holding 
company  rebut  a  presumption  that  it  is 
routinely  managing  or  operating  a 
portfolio  company?  A  financial  holding 
company  may  rebut  a  presumption  that 
it  is  routinely  managing  or  operating  a 
portfolio  company  under  paragraph 
(b)(2)  of  this  section  by  presenting 
information  to  the  Board  demonstrating 
to  the  Board's  satisfaction  that  the 
financial  holding  company  is  not 
routinely  managing  or  operating  the 
portfolio  company. 

(d)  What  arrangements  do  not  involve 
routinely  managing  or  operating  a 
portfolio  company? — (1)  Director 
representation  at  portfolio  companies.  A 
financial  holding  company  may  select 
any  or  all  of  the  directors  of  a  portfolio 
company  or  have  one  or  more  of  its 
directors,  officers,  or  employees  serve  as 
directors  of  a  portfolio  company  if: 

(i)  The  portfolio  company  employs 
officers  and  employees  responsible  for 
routinely  managing  and  operating  the 
company;  and 

(ii)  The  financial  holding  company 
does  not  routinely  manage  or  o{>erate 
the  portfolio  company,  except  as 


8486 


Federal  Register/ Vol.  66.  No.  21  / Wednesday.  January  31,  2001 /Rules  and  Regulations 


permitted  in  paragraph  (e)  of  this 
section. 

(2)  Covenants  or  other  provisions 
regarding  extraordinary  events.  A 
financial  holding  company  may,  by 
virtue  of  covenants  or  other  written 
agreements  with  a  portfolio  company, 
restrict  the  ability  of  the  portfolio 
company,  or  require  the  portfolio 
company  to  consult  with  or  obtain  the 
approval  of  the  financial  holding 
company,  to  take  actions  outside  of  the 
ordinary  course  of  the  business  of  the 
portfolio  company.  Examples  of  the 
types  of  actions  that  may  be  subject  to 
these  types  of  covenants  or  agreements 
include,  but  are  not  limited  to,  the 
following: 

(i)  The  acquisition  of  significant  assets 
or  control  of  another  company  by  the 
portfolio  company  or  any  of  its 
subsidiaries; 

(ii)  Removal  or  selection  of  an 
independent  accountant  or  auditor  or 
investment  banker  by  the  portfolio 
company; 

(iii)  Significant  changes  to  the 
business  plan  or  accounting  methods  or 
policies  of  the  portfolio  company; 

(iv)  Removal  or  replacement  of  any  or 
all  of  the  executive  officers  of  the 
portfolio  company; 

(v)  The  redemption,  authorization  or 
issuance  of  any  equity  or  debt  seciuities 
(including  options,  warrants  or 
convertible  shares)  of  the  portfolio 
company  or  any  borrowing  by  the 
portfolio  company  outside  of  the 
ordinary  course  of  business; 

(vi)  Tne  amendment  of  the  articles  of 
incorporation  or  by-laws  (or  similar 
governing  documents)  of  the  portfolio 
company;  and 

(vii)  The  sale,  merger,  consolidation, 
spin-off,  recapitalization,  liquidation, 
dissolution  or  sale  of  substantially  all  of 
the  assets  of  the  portfolio  company  or 
any  of  its  significant  subsidiaries. 

(3)  Providing  advisory  and 
underwriting  services  to,  and  having 
consultations  with,  a  portfolio  company. 
A  finanrial  holding  company  may: 

(i)  Provide  financial,  investment  and 
management  consulting  advice  to  a 
portfolio  company  in  a  maimer 
consistent  widi  and  subject  to  any 
restrictions  on  such  activities  contained 
in  §§  225.28a)){6)  or  225.86(b)(1)  of  this 
part  (12  CFR  225.28(b)(6)  and 
225.86(b)(1)); 

(ii)  Provide  assistance  to  a  portfolio 
company  in  connection  with  the 
underwriting  or  private  placement  of  its 
securities,  including  acting  as  the 
underwriter  or  placement  agent  for  such 
seciuities;  and 

(iii)  Meet  with  the  officers  or 
employees  of  a  portfolio  company  to 
monitor  or  provide  advice  with  respect 


to  the  portfolio  company's  performance 
or  activities. 

(e)  When  may  a  financial  holding 
company  routinely  manage  or  operate  a 
portfolio  company? — (1)  Special 
circumstances  required.  A  financial 
holding  company  may  routinely  manage 
or  operate  a  portfolio  company  only 
when  intervention  by  the  financial 
holding  company  is  necessary  or 
required  to  obtain  a  reasonable  retiun 
on  the  financial  holding  company's 
investment  in  the  portfolio  company 
upon  resale  or  other  disposition  of  the 
investment,  such  as  to  avoid  or  address 
a  significant  operating  loss  or  in 
connection  with  a  loss  of  senior 
management  at  the  portfolio  company. 

(2)  Duration  Limited.  A  financial 
holding  company  may  routinely  manage 
or  operate  a  portfolio  company  only  for 
the  period  of  time  as  may  be  necessary 
to  address  the  cause  of  the  financial 
holding  company's  involvement,  to 
obtain  suitable  alternative  management 
arrangements,  to  dispose  of  the 
investment,  or  to  otherwise  obtain  a 
reasonable  return  upon  the  resale  or 
disposition  of  the  investment. 

(3)  Notice  required  for  extended 
involvement.  A  financial  holding 
company  may  not  routinely  manage  or 
operate  a  portfolio  company  for  a  period 
greater  than  nine  months  without  prior 
written  notice  to  the  Board. 

(4)  Documentation  required.  A 
financial  holding  company  must 
maintain  and  make  available  to  the 
Board  upon  request  a  written  record 
describing  its  involvement  in  routinely 
managing  or  operating  a  portfolio 
company. 

(f)  May  a  depository  institution  or  its 
subsidiary  routinely  manage  or  operate 
a  portfolio  company?— {\)  In  general.  A 
depository  institution  and  a  subsidiary 
of  a  depository  institution  may  not 
routinely  manage  or  operate  a  portfolio 
company  in  which  an  affiliated 
company  owns  or  controls  an  interest 
under  this  subpart. 

(2)  Definition  applying  provisions 
governing  routine  management  or 
operation.  For  purposes  of  this  section 
other  than  paragraph  (e)  and  for 
purposes  of  §  225.173(d),  a  financial 
holding  company  includes  a  depository 
institution  controlled  by  the  financial 
holding  company  and  a  subsidiary  of 
such  a  depository  institution. 

(3)  Exception  for  certain  subsidiaries 
of  depository  institutions.  For  purposes 
of  paragraph  (e)  of  this  section,  a 
financial  holding  company  includes  a 
financial  subsidiary  held  in  accordance 
with  section  5 136 A  of  the  Revised 
Statutes  (12  U.S.C.  24a)  or  section  46  of 
the  Federal  Deposit  Insurance  Act  (12    . 
U.S.C.  1831w).  and  a  subsidiary  that  is 


a  small  business  investment  company 
and  that  is  held  in  accordance  with  the 
Small  Business  Investment  Act  (15 
U.S.C.  661  et  seq.),  and  such  a 
subsidiary  may,  in  accordance  with  the 
limitations  set  forth  in  this  section, 
routinely  manage  or  operate  a  portfolio 
company  in  which  an  affiliated 
company  owns  or  controls  an  interest 
under  this  subpart. 

§225.172    What  are  the  holding  pwiods 
pannitted  for  merchant  banking 
investments? 

(a)  Must  investments  be  made  for 
resale?  A  financial  holding  company 
may  own  or  control  shares,  assets  and 
ownership  interests  pursuant  to  this 
subpart  only  for  a  period  of  time  to 
enable  the  sale  or  disposition  thereof  on 
a  reasonable  basis  consistent  with  the 
financial  viability  of  the  financial 
holding  company's  merchant  banking 
investment  activities. 

(b)  What  period  of  time  is  generally 
permitted  for  holding  merchant  banldng 
investments?— {1)  In  general.  Except  as 
provided  in  this  section  or  §  225.173,  a 
financial  holding  company  may  not, 
directiy  or  indirectly,  own,  control  or 
hold  any  share,  asset  or  ownership 
interest  pursuant  to  this  subpart  for  a 
period  that  exceeds  10  years. 

(2)  Ownership  interests  acquired  from 
or  transferred  to  companies  held  under 
this  subpart.  For  purposes  of  paragraph 
(b)(1)  of  this  section,  shares,  assets  or 
ownership  interests — 

(i)  Acquired  by  a  financial  holding 
company  from  a  company  in  which  the 
financial  holding  company  held  an 
interest  under  this  subpart  will  be 
considered  to  have  been  acquired  by  the 
financial  holding  company  on  the  date 
that  the  share,  asset  or  ownership 
interest  was  acquired  by  the  company; 
and 

(ii)  Acquired  by  a  company  from  a 
financial  holding  company  will  be 
considered  to  have  been  acquired  by  the 
company  on  the  date  that  the  share, 
asset  or  ownership  interest  was  acquired 
by  the  financial  holding  company  if — 

(A)  The  financial  holding  company 
held  the  share,  asset,  or  ownership 
interest  under  this  subpart;  and 

(B)  The  financial  holding  company 
holds  an  interest  in  the  acquiring 
company  under  this  subpart. 

(3)  Interests  previously  held  by  a 
financial  holding  company  under 
limited  authority.  For  purposes  of 
paragraph  (b)(1)  of  this  section,  any 
shares,  assets,  or  ownership  interests 
previously  owned  or  controlled,  directiy 
or  indirectiy,  by  a  financial  holding 
company  imder  any  other  provision  of 
the  Federal  banking  laws  that  imposes 

a  limited  holding  period  will  if  acquired 
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imder  this  subpart  be  considered  to 
have  been  acquired  by  the  financial 
holding  company  under  this  subpart  on 
the  date  the  financial  holding  company 
first  acquired  ownership  or  control  of 
the  shares,  assets  or  ownership  interests 
under  such  other  provision  of  law.  For 
piuposes  of  this  paragraph  (b)(3),  a 
financial  holding  company  includes  a 
depository  institution  controlled  by  the 
financial  holding  company  and  any 
subsidiary  of  such  a  depository 
institution. 

(4)  Approval  required  to  hold  interests 
held  in  excess  of  time  limit.  A  financial 
holding  company  may  seek  Board 
approval  to  own,  control  or  hold  shares, 
assets  or  ownership  interests  of  a 
company  imder  this  subpart  for  a  period 
that  exceeds  the  period  specified  in 
paragraph  (b)(1)  of  this  section.  A 
request  for  approval  must: 

(i)  Be  submitted  to  the  Board  at  least 
90  days  prior  to  the  expiration  of  the 
applicable  time  period; 

Ui)  Provide  the  reasons  for  the 
request,  including  information  that 
addresses  the  factors  in  paragraph  (b)(5) 
of  this  section;  and 

(iii)  Explain  the  financial  holding 
company's  plan  for  divesting  the  shares, 
assets  or  ownership  interests. 

(5)  Factors  governing  Board 
determinations.  In  reviewing  any  ■ 
proposal  under  paragraph  (b)(4)  of  this 
section,  the  Board  may  consider  all  the 
facts  and  circiunstances  related  to  the 
investment,  including: 

(i)  The  cost  to  the  financial  holding 
company  of  disposing  of  the  investment 
within  the  applicable  period; 

(ii)  The  totsu  exposure  of  the  financial 
holding  company  to  the  company  and 
the  risks  that  disposing  of  the 
investment  may  pose  to  the  financial 
holding  company; 
1 1  (iii)  Market  conditions; 
1 1  (iv)  The  natiue  of  the  portfolio 
company's  business; 

(v)  The  extent  and  history  of 
Involvement  by  the  financial  holding 
company  in  the  management  and 
operations  of  the  company;  and 

(vi)  "Hie  average  holding  period  of  the 
financial  holding  company's  merchant 
banking  investments. 

(6)  Restrictions  applicable  to 
investments  held  beyond  time  period.  A 
financial  holding  company  that  directiy 
or  indirectiy  owns,  controls  or  holds 
any  share,  asset  or  ownership  interest  of 
a  company  under  this  subpart  for  a  total 
period  that  exceeds  the  period  specified 
in  paragraph  (b)(1)  of  this  section 
must — 

(i)  For  purposes  of  determining  the 
financial  holding  company's  regulatory 
capital,  apply  to  the  financial  holding 
company's  adjusted  carrying  value  of 


such  shares,  assets,  or  ownership 
interests  a  capital  charge  determined  by 
the  Board  that  must  be: 

(A)  Higher  than  the  maximum 
marginal  Tier  1  capital  charge 
applicable  imder  the  Board's  capital 
adequacy  rules  or  guidelines  {see  12 
CFR  225  Appendix  A)  to  merchant 
banking  investments  held  by  that 
financial  holding  company;  and 

(B)  In  no  event  less  than  25  percent 
of  the  adjusted  carrying  value  of  the 
investment;  and 

(ii)  Abide  by  any  other  restrictions 
that  the  Board  may  impose  in 
cormection  with  granting  approval 
under  paragraph  (b)(4)  of  this  section. 

S  225.1 73    How  are  investnwnts  in  private 
equity  funds  treated  under  this  sulipart? 

(a)  What  is  a  private  equity  fund?  For 
purposes  of  this  subpart,  a  "private 
equity  fund"  is  any  company  that: 

(1)  Is  formed  for  the  purpose  of  and 

is  engaged  exclusively  in  the  business  of 
investing  in  shares,  assets,  and 
ownership  interests  of  financial  and 
nonfinancial  companies  for  resale  or 
other  disposition; 

(2)  Is  not  an  operating  company; 

(3)  No  more  than  25  percent  of  the 
totel  equity  of  which  is  held,  owned  or 
controlled,  directiy  or  indirectiy,  by  the 
financial  holding  company  and  its 
directors,  officers,  employees  and 
principal  shareholders; 

(4)  Has  a  maximum  term  of  not  more 
than  15  years;  and 

(5)  Is  not  formed  or  operated  for  the 
purpose  of  making  investments 
inconsistent  with  the  authority  granted 
under  section  4(k)(4)(H)  of  the  Bank 
Holdii^  Company  Act  (12  U.S.C. 
1843(k)(4)(H))  or  evading  the  limitations 
governing  merchant  banking 
investments  contained  in  this  subpart. 

(b)  What  form  may  a  private  equity 
fund  take?  A  private  equity  fund  may  be 
a  corporation,  partnership,  limited 
liability  company  or  other  type  of 
company  that  issues  ownership  interests 
in  any  form. 

(c)  What  is  the  holding  period 
permitted  for  interests  in  private  equity 
funds? 

(1)  In  general.  A  financial  holding 
company  may  own,  control  or  hold  any 
interest  in  a  private  equity  fund  under 
this  subpart  and  any  interest  in  a 
portfolio  company  that  is  owned  or 
controlled  by  a  private  equity  fund  in 
which  the  financial  holding  company 
owns  or  controls  any  interest  under  this 
subpart  for  the  duration  of  the  fund,  up 
to  a  maximum  of  15  years. 

(2)  Request  to  hold  interest  for  longer 
period.  A  financial  holding  company 
may  seek  Board  approval  to  own, 
control  or  hold  an  interest  in  or  held 


through  a  private  equity  fund  for  a 
period  longer  than  the  duration  of  the 
fund  in  accordance  with  §  225.172(b)  of 
this  subpart. 

(3)  Application  of  rules.  The  rules 
described  in  §  225.172(b)(2)  and  (3) 
governing  holding  periods  of  interests 
acquired,  transferred  or  previously  held 
by  a  financial  holding  company  apply  to 
interests  in,  held  through,  or  acquired 
bom  a  private  equity  fund. 

(d)  How  do  the  restrictions  on  routine  . 
management  and  operation  apply  to 
private  equity  funds  and  investments 
held  through  a  private  equity  fund? — (1) 
Portfolio  companies  held  through  a 
private  equity  fund.  A  financial  holding 
company  may  not  routinely  manage  or 
operate  a  portfolio  company  that  is 
owned  or  controlled  by  a  private  eqmty 
fund  in  which  the  financial  holding 
company  owns  or  controls  any  iiiterest 
under  this  subpart,  except  as  permitted 
under  §  225.171(e). 

(2)  Private  equity  funds  controlled  by 
a  financial  holding  company.  A  private 
equity  fund  that  is  controlled  by  a 
financial  holding  company  may  not 
routinely  manage  or  operate  a  portfolio 
company,  except  as  permitted  imder 

§  225.171(e). 

(3)  Private  equity  funds  that  are  not 
controlled  by  a  financial  holding 
company.  A  private  equity  fund  may 
routinely  manage  or  operate  a  portfolio 
company  so  long  as  no  financial  holding 
company  controls  the  private  equity 
fund  or  as  permitted  under  §  225.171(e). 

(4)  When  does  a  financial  holding 
company  control  a  private  equity  fund? 
A  financial  holding  company  controls  a 
private  equity  fund  for  purposes  of  this 
subpart  if  the  financial  holding 
company,  including  any  directcw, 
officer,  employee  or  principal 
shareholder  of  the  financial  holding 
company: 

(i)  Serves  as  a  general  partner, 
managing  member,  or  trustee  of  the 
private  equity  fund  (or  serves  in  a 
similar  role  with  respect  to  the  private 
equity  fund); 

(ii)  Owns  or  controb  25  percent  or 
more  of  any  class  of  voting  shares  or 
similar  interests  in  the  private  equity 
fund; 

(in)  In  any  manner  selects,  controls  or 
constitutes  a  majority  of  the  directors, 
trustees  or  management  of  the  private 
equity  fund;  or 

(iv)  Owns  or  controls  more  than  5 
percent  of  any  class  of  voting  shares  or 
similar  interests  in  the  private  equity 
fund  and  is  the  investment  adviser  to 
the  fund. 
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f22S.174    What  aggrvgats  tttreshokte 
apply  to  merchant  banking  investments? 

(a)  In  general.  A  financial  holding 
company  may  not,  without  Board 
approval,  directly  or  indirectly  acquire 
any  additional  shares,  assets  or 
ownership  interests  under  this  subpart 
or  make  any  additional  capital 
contribution  to  any  company  the  shares, 
assets  or  ownership  interests  of  which 
are  held  by  the  financial  holding 
company  under  this  subpart  if  the 

*  aggregate  carrying  value  of  all  merchant 
banking  investments  held  by  the 
financial  holding  company  under  this 
subpart  exceeds: 

(1)  30  percent  of  the  Tier  1  capital  of 
the  financial  holding  company;  or 

(2)  After  excluding  interests  in  private 
equity  funds,  20  percent  of  the  Tier  1 
capital  of  the  financial  holding 
company. 

(b)  How  do  these  thresholds  apply  to 
a  private  equity  fund?  Paragraph  (a)  of 
this  section  applies  to  the  interest 
acquired  or  controlled  by  the  financial 
holding  company  under  this  subpart  in 
a  private  equity  fund.  Paragraph  (a)  of 
this  section  does  not  apply  to  any 
interest  in  a  company  held  by  a  private 
equity  fund  or  to  any  interest  held  by  a 
person  that  is  not  affiliated  with  the 
financial  holding  company. 

(c)  How  long  do  these  thresholds 
remain  in  effect?  This  §  225.174  shall 
cease  to  be  effective  on  the  date  that  a 
final  rule  issued  by  the  Board  that 
specifically  addresses  the  appropriate 
regulatory  capital  treatment  of  merchant 
banking  investments  becomes  effective. 

f  225.175    What  risk  managwnant,  record 
ksaping  and  reporting  policies  are  required 
to  make  merchant  banking  investments? 

(a)  What  internal  controls  and  records 
are  necessary?— (1)  General.  A  financial 
holding  company,  including  a  private 
equity  fund  controlled  by  a  financial 
holding  company,  that  makes 
investments  imder  this  subpart  must 
establish  and  maintain  policies, 
procedures,  records  and  systems 
reasonably  designed  to  conduct, 
monitor  and  manage  such  investment 
activities  and  the  risks  associated  with 
such  investment  activities  in  a  safe  and 
soimd  manner,  including  policies, 
procedures,  records  and  systems 
reasonably  designed  to: 

(i)  Monitor  and  assess  the  carrying 
value,  market  value  and  performance  of 
each  investment  and  the  aggregate 
portfolio; 

(ii)  Identify  and  manage  the  market, 
credit,  concentration  and  other  risks 
associated  with  such  investments; 

(iii)  Identify,  monitor  and  assess  the 
terms,  amoiuits  and  risks  arising  firom 
transactions  and  relationships 


(including  contingent  fees  or  contingent 
interests)  with  each  company  in  which 
the  financial  holding  company  holds  an 
interest  under  this  subpart; 

(iv)  Ensure  the  maintenance  of 
corporate  separateness  between  the 
financial  holding  company  and  each 
company  in  which  the  financial  holding 
company  holds  an  interest  under  this 
subpart  and  protect  the  financial 
holding  company  and  its  depository 
institution  subsidiaries  from  legal 
liability  for  the  operations  conducted 
and  financial  obligations  of  each  such 
company;  and 

(v)  Ensiue  compliance  with  this  part 
and  any  other  provisions  of  law 
governing  transactions  and  relationships 
with  companies  in  which  the  financial 
holding  company  holds  an  interest 
udder  this  subpart  [e.g.,  fiduciary 
principles  or  sections  23A  and  23B  of 
the  Federal  Reserve  Act  (12  U.S.C.  371c, 
371C-1),  if  applicable). 

(2)  Availability  of  records.  A  financial 
holding  company  must  make  the 
policies,  procedures  and  records 
required  by  paragraph  (a)(1)  of  this 
section  available  to  the  Board  or  the 
appropriate  Reserve  Bank  upon  request. 

(b)  What  periodic  reports  must  be 
filed?  A  financial  holding  company 
must  provide  reports  to  the  appropriate 
Reserve  Bank  in  such  format  and  at  such 
times  as  the  Board  may  prescribe. 

(c)  Is  notice  required  for  the 
acquisition  of  companies? — (1) 
Fulfillment  of  statutory  notice 
requirement.  Except  as  required  in 
paragraph  (c)(2)  of  this  section,  no  post- 
acquisition  notice  under  section  4(k)(6) 
of  the  Bank  Holding  Company  Act  (12 
U.S.C.  1843(k)(6))  is  required  by  a 
financial  holding  company  in 
connection  with  an  investment  made 
uinder  this  subpart  if  the  financial 
holding  company  has  previously  filed  a 
notice  under  §  225.87  indicating  that  it 
had  commenced  merchant  banking 
investment  activities  under  this  subpart. 

(2)  Notice  of  large  individual 
investments.  A  financial  holding 
company  must  provide  written  notice  to 
the  Board  on  the  appropriate  form 
within  30  days  after  acquiring  more 
than  5  percent  of  the  voting  shares, 
assets  or  ownership  interests  of  any 
company  under  this  subpart,  including 
an  interest  in  a  private  equity  fund,  at 
a  total  cost  to  the  financial  holding 
company  that  exceeds  the  lesser  of  5 
percent  of  the  Tier  1  capital  of  the 
financial  holding  company  or  $200 
million. 


§225.176    How  do  the  statutory  cross 
marketing  and  sections  23A  and  B 
limitations  apply  to  merchant  banking 
investments? 

(a)  Are  cross  marketing  activities 
prohibited? — (1)  In  general.  A 
depository  institution,  including  a 
subsidiary  of  a  depository  institution, 
controlled  by  a  financial  holding 
company  may  not: 

(i)  Offer  or  market,  directly  or  through 
any  arrangement,  any  product  or  service 
of  any  company  if  more  than  5  percent 
of  the  company's  voting  shares,  assets  or 
ownership  interests  are  owned  or 
controlled  by  the  financial  holding 
company  piu-suant  to  this  subpart;  or 

(ii)  Allow  any  product  or  iservice  of 
the  depository  institution,  including  any 
product  or  service  of  a  subsidiary  of  the 
depository  institution,  to  be  offered  or 
marketed,  directly  or  through  any 
arrangement,  by  or  through  any 
company  described  in  paragraph 
(a)(l)(i)  of  this  section. 

(2)  How  are  certain  subsidiaries 
treated?  For  purposes  of  paragraph  (a)(1) 
of  this  section,  a  subsidiary  of  a 
depository  institution  does  not  include 

a  financial  subsidiary  held  in 
accordance  with  section  5 136 A  of  the 
Revised  Statutes  (12  U.S.C.  24a)  or 
section  46  of  the  Federal  Deposit 
Insurance  Act.  (12  U.S.C.  1831w),  any 
company  held  by  a  company  owned  in 
accordance  with  section  25  or  25 A  of 
the  Federal  Reserve  Act  (12  U.S.C.  601 
et  seq.;  12  U.S.C.  611  et  seq.),  or  any 
company  held  by  a  small  business 
investment  company  owned  in 
accordance  with  the  Small  Business 
Investment  Act  of  1958  (15  U.S.C.  661 
et  seq.). 

(3)  How  do  the  cross  marketing 
restrictions  apply  to  private  equity 
funds?  The  restriction  contained  in 
paragraph  (a)(1)  of  this  section  does  not 
apply  to: 

(i)  Portfolio  companies  held  by  a 
private  equity  fund  that  the  financial 
holding  company  does  not  control;  or 

(ii)  The  sale,  offer  or  marketing  of  any 
interest  in  a  private  equity  fund, 
whether  or  not  controlled  by  the 
financial  holding  company. 

(b)  When  are  companies  held  under 
section  4(k)(4)(H)  affiliates  under 
sections  23A  and  B?— (1)  Rebuttable 
presumption  of  control.  The  following 
rebuttable  presumption  of  control  shall 
apply  for  purposes  of  sections  23A  and 
23B  of  the  Federal  Reserve  Act  (12 
U.S.C.  371c,  371C-1):  if  a  financial 
holding  company  directly  or  indirectly 
owns  or  controls  more  than  15  percent 
of  the  total  equity  of  a  company 
pursuant  to  this  subpart,  the  company 
shall  be  presumed  to  be  an  affiliate  of 
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any  member  bank  that  is  affiliated  with 
the  financial  holding  company. 

(2)  Request  to  rebut  presumption.  A 
financial  holding  company  may  rebut 
this  prestimption  by  providing 
information  acceptable  to  the  Board 
demonstrating  that  the  financial  holding 
company  does  not  control  the  company. 

(3)  Presumptions  that  control  does  not 
exist.  Absent  evidence  to  the  contrary, 
the  presiunption  in  paragraph  (b)(1)  of 
this  section  will  be  considered  to  have 
been  rebutted  without  Board  approval 
under  paragraph  (b)(2)  of  this  section  if 
any  one  of  the  following  requirements 
are  met: 

(i)  No  officer,  director  or  employee  of 
the  financial  holding  company  serves  as 
a  director,  trustee,  or  general  partner  (or 
individual  exercising  similar  functions) 
of  the  company; 

(ii)  A  person  that  is  not  affiliated  or 
associated  with  the  financial  holding 
company  owns  or  controls  a  greater 
percentage  of  the  equity  capital  of  the 
portfolio  company  than  the  amount 
owned  or  controlled  by  the  financial 
holding  company,  and  no  more  than  one 
officer  or  employee  of  the  holding 
company  SOTves  as  a  director  or  trustee 
(or  individual  exercising  similar 
functions)  of  the  company;  or 

(iii)  A  person  that  is  not  affiliated  or 
associated  with  the  financial  holding 
company  owns  or  controls  more  than  50 
percent  of  the  voting  shares  of  the 
portfolio  company,  and  officers  and 
employees  of  the  holding  company  do 
not  constitute  a  majority  of  the  directors 
ca  trustees  (or  individuals  exercising 
tjmilar  functions)  of  the  company, 
t  (4)  Convertible  instruments.  For 
pxirposes  of  paragraph  (b)(1)  of  this 
section,  equity  capital  includes  options, 
warrants  and  any  other  instrument 
convertible  into  equity  capital. 

(5)  Application  of  presumption  to 
private  equity  funds.  A  financial 
holding  company  will  not  be  presumed 
to  own  or  control  the  equity  capital  of 
a  company  for  ptirposes  of  paragraph 
(b)(1)  of  this  section  solely  by  virtue  of 
an  investment  made  by  the  financial 
holding  company  in  a  private  equity 
fund  that  owns  or  controls  the  equity 
capital  of  the  company  imless  the 
financial  holding  company  controls  the 
private  equity  fund  as  described  in 
8225.173(d)(4). 

(6)  Application  of  sections  23 A  and  B 
to  U.S.  branches  and  agencies  of  foreign 
banks.  Sections  23A  and  23B  of  the 
Federal  Reserve  Act  (12  U.S.C.  371c. 
371C-1)  shall  apply  to  all  covered 
transactions  between  each  U.S.  branch 
and  agency  of  a  foreign  bank  that 
acquires  or  controls,  or  that  is  affiliated 
wi^  a  company  that  acquires  or 


controls,  merchant  banking  investments 
and — 

(i)  Any  portfolio  company  that  the 
foreign  bank  or  affiliated  company 
controls  or  is  presumed  to  control  under 
paragraph  (b)(1)  of  this  section;  and 

(ii)  Any  company  that  the  foreign 
bank  or  affiliated  company  controls  or  is 
presumed  to  control  luider  paragraph 
(b)(1)  of  this  section  if  the  company  is 
engaged  in  acquiring  or  controlling 
merchant  banking  investments  and  the 
proceeds  of  the  covered  transaction  are 
used  for  the  purpose  of  funding  the 
company's  merciiant  banking 
investment  activities. 

1225.177    Definitions. 

(a)  What  do  references  to  a  financial 
holding  company  include? — (1)  Except 
as  otherwise  expressly  provided,  the 
term  "financial  holding  company"  as 
used  in  this  subpart  means  the  financial 
holding  company  and  all  of  its 
subsidiaries,  including  a  private  equity 
fund  or  other  fund  controlled  by  the 
financial  holding  company. 

(2)  Except  as  otherwise  expressly 
provided,  the  term  "financial  holding 
company"  does  not  include  a  depository 
institution  or  subsidiary  of  a  depository 
institution  or  any  portfolio  company 
controlled  directly  or  indirectly  by  the 
financial  holding  company. 

(b)  What  do  references  to  a  depository 
institution  include?  For  purposes  of  this 
subpart,  the  term  "depository 
institution"  includes  a  U.S.  branch  or 
agency  of  a  foreign  bank. 

(c)  What  is  a  portfolio  company?  A 
portfolio  company  is  any  company  or 
entity: 

(1)  That  is  engaged  in  any  activity  not 
authorized  for  the  financial  holding 
company  under  section  4  of  the  Bank 
Holding  Company  Act  (12  U.S.C.  1843); 
and 

(2)  Any  shares,  assets  or  ownership 
interests  of  which  are  held,  owned  or 
controlled  directly  or  indirectly  by  the 
financial  holding  company  pursuant  to 
this  subpart,  including  through  a  private 
equity  fund  that  the  financial  holding 
company  controls. 

(d)  Who  are  the  executive  officers  of 

a  company? — (1)  An  executive  officer  of 
a  company  is  any  person  who 
participates  or  has  the  authority  to 
participate  (other  than  in  the  capacity  as 
a  director)  in  major  policymaking 
functions  of  the  company,  whether  or 
not  the  officer  has  an  official  title,  the 
title  designates  the  officer  as  an 
assistant,  or  the  officer  serves  without 
salary  or  other  compensation. 

(2)  The  term  "executive  officer"  does 
not  include — 

(i)  Any  person,  including  a  person 
with  an  official  title,  who  may  exercise 


a  certain  measure  of  discretion  in  the 
performance  of  his  duties,  including  the 
discretion  to  make  decisions  in  the 
ordinary  course  of  the  company's 
business,  but  who  does  not  participate 
in  the  determination  of  major  policies  of 
the  company  and  whose  decisions  are 
limited  by  policy  standards  fixed  by 
senior  management  of  the  company;  or 
(ii)  Any  person  who  is  excluded  from 
participating  (other  than  in  the  capacity 
of  a  director)  in  major  policymaking 
functions  of  the  company  by  resolution 
of  the  board  of  directors  or  by  the 
bylaws  of  the  company  and  who  does 
not  in  fact  participate  in  such 
policymaking  functions. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  )anuary  10,  2001. 
Jennifinr  J.  Johnson, 
Secretary  of  the  Board. 

Department  of  the  Treamuy 

12  CFR  Chapter  XV 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the 
preamble,  the  Department  of  the 
Treasury  revises  part  1 500  of  subchapter 
A  of  Chapter  XV.  Title  12  of  the  Code 
of  Federal  Regulations  to  read  as 
follows: 

PART  1500-MERCHANT  BANKING 
mVESTMENTS 

1500.1  What  type  of  investments  are 
permitted  by  this  part,  and  under  what 
conditions  may  they  be  made? 

1500.2  What  are  the  limitations  on 
managing  or  operating  a  pKsrtfolio 
company  held  as  a  merchant  jjanking 
investment? 

1500.3  What  are  the  holding  periods 
penniUed  for  merchant  banking 
investments? 

1500.4  How  are  investments  in  private 
equity  funds  treated  under  this  part? 

1500.5  What  aggregate  thresholds  apply  to 
merchant  banking  investments? 

1500.6  What  risk  management,  record 
keeping  and  reporting  policies  are 
required  to  make  merchant  banking 
investments? 

1500.7  How  do  the  statutory  cross 
marketing  and  sections  23A  and  B 
limitations  apply  to  merchant  banking 
investments? 

1500.8  Definitions. 

Authority:  12  U.S.C.  1843(k). 

§1500.1    What  type  of  investments  are 
permtttsd  by  this  pert,  and  under  wttat 
conditions  may  ttiey  be  made? 

(a)  What  types  of  investments  are 
permitted  by  this  part?  Section 
4(k)(4)(H)  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1843(k)(4)(H))  and  this 
part  authorize  a  financial  holding 
company,  directly  or  indirectly  and  as 
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principal  or  on  behalf  of  one  or  more 
persons,  to  acquire  or  control  any 
amount  of  shares,  assets  or  ownership 
interests  of  a  company  or  other  entity 
that  is  engaged  in  any  activity  not 
'   otherwise  authorized  for  the  financial 
holding  company  under  section  4  of  the 
BanJc  Holding  Company  Act.  For 
purposes  of  this  part,  shares,  assets  or 
ownership  interests  acquired  or 
controlled  under  section  4(k)(4)(H)  and 
this  part  are  referred  to  as  "merchant 
banking  investments."  A  financial 
holding  company  may  not  directly  or 
indirectly  acquire  or  control  any 
merchant  banking  investment  except  in 
compliance  with  the  requirements  of 
this  part. 

(bj  Must  the  investment  be  a  bona  fide 
merchant  banking  investment?  The 
acquisition  or  control  of  shares,  assets  or 
ownership  interests  under  this  part  is 
not  permitted  unless  it  is  part  of  a  bona 
fide  underwriting  or  merchant  or 
investment  banking  activity. 

(c)  What  types  of  ownership  interests 
may  be  acquired?  Shares,  assets  or 
ownership  interests  of  a  company  or 
other  entity  include  any  debt  or  equity 
security,  warrant,  option,  partnership 
interest,  trust  certificate  or  other 
instnunent  representing  an  ownership 
interest  in  the  company  or  entity, 
whether  voting  or  nonvoting. 

(d)  Where  in  a  financial  holding 
company  may  merchant  banking 
investments  be  made?  A  financial 
holding  company  and  any  subsidiary 
(other  than  a  depository  institution  or 
subsidiary  of  a  depository  institution) 
may  acquire  or  control  merchant 
baiiking  investments.  A  financial 
holding  company  and  its  subsidiaries 
may  not  acquire  or  control  merchant 
banking  investments  on  behalf  of  a 
depository  institution  or  subsidiary  of  a 
depository  institution. 

fe)  May  assets  other  than  shares  be 
held  directly?  A  financial  holding 
company  may  not  luder  this  part 
acquire  or  control  assets,  other  than  debt 
or  equity  securities  or  other  ownership 
interests  in  a  company,  unless: 

(1)  The  assets  are  held  by  or  promptly 
transferred  to  a  portfolio  company; 

(2)  The  portfolio  company  maintains 
policies,  books  and  records,  accounts, 
and  other  indicia  of  corporate, 
partnership  or  limited  liability 
organization  and  operation  that  are 
separate  from  the  financial  holding 
company  and  limit  the  legal  liability  of 
the  financial  holding  company  for 
obligations  of  the  portfolio  company; 
and 

(3)  The  portfolio  company  has 
management  that  is  separate  from  the 
financial  holding  company  to  the  extent 
required  by  §  1500.2. 


(f)  What  type  of  affiliate  is  required  for 
a  financial  holding  company  to  make 
merchant  banking  investments?  A 
financial  holding  company  may  not 
acquire  or  control  merchant  banking 
investments  imder  this  part  unless  the 
'  financial  holding  company  qualifies 
under  at  least  one  of  the 'following 
paragraphs: 

(1)  Securities  affiliate.  The  financial 
holding  company  is  or  has  an  affiliate 
that  is  registered  under  the  Securities 
Exchange  Act  of  1934  (15  U.S.C.  78c, 
78o,  780-4)  as: 

(i)  A  broker  or  dealer;  or 
(ii)  A  municipal  securities  dealer, 
including  a  separately  identifiable 
department  or  division  of  a  bank  that  is 
registered  as  a  municipeil  securities 
d^er. 

(2)  Insurance  affiliate  with  an 
investment  adviser  affiliate.  The 
financial  holding  company  controls: 

(i)  An  insurance  company  that  is 
predominantly  engaged  in  underwriting 
life,  accident  and  health,  or  property 
and  casualty  insurance  (other  than 
credit-related  insurance),  or  providing 
and  issuing  annuities;  and 

(ii)  A  company  that: 

(A)  Is  registered  with  the  Securities 
and  Exchange  Commission  as  an 
investment  adviser  under  the 
Investment  Advisers  Act  of  1940  (15 
U.S.C.  80b-l  et  seq.y,  and 

(B)  Provides  investment  advice  to  an 
insurance  company. 

§1500^    What  are  the  limitations  on 
managing  or  operating  a  portfolio  company 
heM  as  a  merchant  banlcing  investment? 

(a)  May  a  financial  holding  company 
routinely  manage  or  operate  a  portfolio 
company?  Except  as  permitted  in 
paragraph  (e)  of  this  section,  a  financial 
holding  company  may  not  routinely 
manage  or  operate  any  portfolio 
company. 

(bJ  when  does  a  financial  holding 
company  routinely  manage  or  operate  a 
company? 

(1)  Examples  of  routine  management 
or  operation. — (i)  Executive  officer 
interlocks  at  the  portfolio  company.  A 
financial  holding  company  routinely 
manages  or  operates  a  portfolio 
company  if  any  director,  officer  or 
employee  of  the  financial  holding 
company  serves  as  or  has  the 
responsibilities  of  an  executive  officer  of 
the  portfolio  company. 

(ii)  Interlocks  by  executive  officers  of 
the  financial  holding  company. — (A) 
Prohibition.  A  financial  holding 
company  routinely  manages  or  operates 
a  portfolio  company  if  any  executive 
officer  of  the  financial  holding  company 
serves  as  or  has  the  responsibilities  of 
an  officer  or  employee  of  the  portfolio 
company. 


(B)  Definition.  For  purposes  of 
paragraph  (b)(l)(ii)(A)  of  this  section, 
the  term  "financial  holding  company" 
includes  the  financial  holding  company 
and  only  the  following  subsidiaries  of 
the  financial  holding  company: 

(1)  A  securities  broker  or  dealer 
registered  imder  the  Securities 
Exchange  Act  of  1934; 

(2)  A  depository  institution; 

(3)  An  affiliate  that  engages  in 
merchant  banking  activities  under  this 
part  or  insurance  company  investment 
activities  imder  section  4(k)(4)(I)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(k)(4)(I)); 

(4)  A  small  business  investment 
company  (as  defined  in  section  302(b)  of 
the  Small  Business  Investment  Act  of 
1958  (15  U.S.C.  682(b))  controlled  by 
the  financial  holding  company  or  by  any 
depository  institution  controlled  by  the 
financial  holding  company;  and 

(5)  Any  other  affiliate  that  engages  in 
sigmficant  equity  investment  activities 
that  are  subject  to  a  special  capital 
charge  under  the  capital  adequacy  rules 
or  guidelines  of  the  Board. 

(lii)  Covenants  regarding  ordinary 
course  of  business.  A  financial  holding 
company  routinely  manages  or  operates 
a  portfolio  company  if  any  covenant  or 
other  contractual  arrangement  exists 
between  the  financial  holding  company 
and  the  portfolio  company  that  would 
restrict  the  portfolio  company's  ability 
to  make  routine  business  decisions, 
such  as  entering  into  transactions  in  the 
ordinary  course  of  business  or  hiring 
officers  or  Employees  other  than 
executive  officers. 

(2)  Presumptions  of  routine 
management  or  operation.  A  financial 
holding  company  is  presumed  to 
routinely  manage  or  operate  a  portfolio 
company  if: 

(i)  Any  director,  officer,  or  employee 
of  the  financial  holding  company  serves 
as  or  has  the  responsibilities  of  an 
officer  (other  than  an  executive  officer) 
or  employee  of  the  portfolio  company; 
or 

(ii)  Any  officer  or  employee  of  the 
portfolio  company  is  supervised  by  any 
director,  officer,  or  employee  of  the 
financial  holding  company  (other  than 
in  that  individual's  capacity  as  a 
director  of  the  portfolio  company). 

(c)  How  may  a  financial  holding 
company  rebut  a  presumption  that  it  is 
routinely  managing  or  operating  a 
portfolio  company?  A  financial  holding 
company  may  rebut  a  presumption  that 
it  is  routinely  managing  or  operating  a 
portfolio  company  imder  paragraph 
(b)(2)  of  this  section  by  presenting 
information  to  the  Board  demons^ting 
to  the  Board's  satisfaction  that  the 
financial  holding  company  is  not 
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routinely  managing  or  operating  the 
portfolio  company. 

(d)  What  arrangements  do  not  involve 
routinely  managing  or  operating  a 
portfolio  company? — (1)  Director 
representation  at  portfolio  companies.  A 
financial  holding  company  may  select 
any  or  all  of  the  directors  of  a  portfolio 
company  or  have  one  or  more  of  its 
directors,  officers,  or  employees  serve  as 
directors  of  a  portfolio  company  if: 

(i)  The  portfolio  company  employs 
officers  and  employees  responsible  for 
routinely  managing  and  operating  the 
company;  and 

(ii)  The  financial  holding  company 
does  not  routinely  manage  or  operate 
the  portfolio  company,  except  as 
permitted  in  paragraph  (e)  of  this 
section. 

(2)  Covenants  or  other  provisions 
regarding  extraordinary  events.  A 
financial  holding  company  may,  by 
virtue  of  covenants  or  other  written 
agreements  with  a  portfolio  company, 
restrict  the  ability  of  the  portfolio 
company,  or  require  the  portfolio 
company  to  consult  with  or  obtain  the 
approval  of  the  financial  holding 
company,  to  take  actions  outside  of  the 
ordinary  course  of  the  business  of  the 
portfolio  company.  Examples  of  the 
types  of  actions  that  may  be  subject  to 
these  types  of  covenants  or  agreements 
include,  but  are  not  limited  to,  the 
following: 

(i)  The  acquisition  of  significant  assets 
or  control  of  another  company  by  the 
portfolio  company  or  any  of  its 
subsidiaries; 

(ii)  Removal  or  selection  of  an 
independent  accountant  or  auditor  or 
investment  banker  by  the  portfolio 
company; 

(iii)  Significant  changes  to  the 
business  plan  or  accounting  methods  or 
policies  of  the  portfolio  company; 

(iv)  Removal  or  replacement  of  any  or 
all  of  the  executive  officers  of  the 
portfolio  company; 

(v)  The  redemption,  authorization  or 
issuance  of  any  equity  or  debt  securities 
(including  options,  warrants  or 
convertible  shares)  of  the  portfolio 
company  or  any  borroMong  by  the 
portfolio  company  outside  of  the 
ordinary  course  of  business; 

(vi)  llie  amendment  of  the  articles  of 
incorporation  or  by-laws  (or  similar 
governing  documents)  of  the  portfolio 
company;  and 

(vii)  llie  sale,  merger,  consolidation, 
spin-off,  recapitalization,  liquidation, 
dissolution  or  sale  of  substantially  all  of 
the  assets  of  the  portfolio  company  or 
any  of  its  significant  subsidiaries. 

(3)  Providing  advisory  and 
underwriting  services  to,  and  having 


consultations  with,  a  portfolio  company. 
A  financial  holding  company  may: 

(i)  Provide  financial,  investment  and 
management  consulting  advice  to  a 
portfolio  company  in  a  manner 
consistent  widi  and  subject  to  any 
restrictions  on  such  activities  contained 
in  §§  225.28(b)(6)  or  225.86(b)(1)  of  the 
Board's  Regulation  Y  (12  CFR 
225.28(b)(6)  and  225.86(b)(1)); 

(ii)  Provide  assistance  to  a  portfolio 
company  in  connection  with  the 
underwriting  or  private  placement  of  its 
securities,  including  acting  as  the 
underwriter  or  placement  agent  for  such 
securities;  and 

(iii)  Meet  with  the  officers  or 
employees  of  a  portfolio  company  to 
monitor  or  provide  advice  with  respect 
to  the  portfolio  company's  performance 
or  activities. 

(e)  When  may  a  financial  holding 
company  routinely  manage  or  operate  a 
portfolio  company? — (1)  Special 
circumstances  required.  A  financial 
holding  company  may  routinely  manage 
or  operate  a  portfolio  company  only 
when  intervention  by  the  financial 
holding  company  is  necessary  or 
required  to  obtain  a  reasonable  return 
on  the  financial  holding  company's 
investment  in  the  portfolio  company 
upon  resale  or  other  disposition  of  the 
investment,  such  as  to  avoid  or  address 
a  significant  operating  loss  or  in 
connection  with  a  loss  of  senior 
management  at  the  portfolio  company. 

(2)  Duration  Limited.  A  financial 
holding  company  may  routinely  manage 
or  operate  a  portfolio  company  only  for 
the  period  of  time  as  may  be  necessary 
to  address  the  cause  of  the  financial 
holding  company's  involvement,  to 
obtain  suitable  alternative  management 
arrangements,  to  dispose  of  the 
investment,  or  to  otherwise  obtain  a 
reasonable  return  upon  the  resale  or 
disposition  of  the  investment. 

(3)  Notice  required  for  extended 
involvement.  A  financial  holding 
company  may  not  routinely  manage  or 
operate  a  portfoUo  company  for  a  period 
greater  than  nine  months  without  prior 
written  notice  to  the  Board. 

(4)  Documentation  required.  A 
financial  holding  company  must 
maintain  and  make  available  to  the 
Board  upon  request  a  written  record 
describing  its  involvement  in  routinely 
managing  or  operating  a  portfolio 
company. 

(f)  May  a  depository  institution  or  its 
subsidiary  routinely  manage  or  operate 
a  portfolio  company? — 

[1)  In  general.  A  depository 
institution  and  a  subsidiary  of  a 
depository  institution  may  not  routinely 
manage  or  operate  a  portfolio  company 


in  which  an  affiliated  company  owns  or 
controls  an  interest  under  this  part. 

(2)  Definition  applying  provisions 
governing  routine  management  or 
operation.  For  purposes  of  this  section 
other  than  paragraph  (e)  and  for 
purposes  of  §  1500.4(d),  a  financial 
holding  company  includes  a  depository 
institution  controlled  by  the  financial 
holding  company  and  a  subsidiary  of 
such  a  depository  institution. 

(3)  Exception  for  certain  subsidiaries 
of  depository  institutions.  For  purposes 
of  paragraph  (e)  of  this  section,  a 
financial  holding  company  includes  a 
financial  subsidiary  held  in  accordance 
with  section  5 136  A  of  the  Revised 
Statutes  (12  U.S.C.  24a)  or  section  46  of 
the  Federal  Deposit  Insurance  Act  (12 
U.S.C.  1831w),  and  a  subsidiary  that  is 
a  small  business  investment  company 
and  that  is  held  in  accordance  with  the 
Small  Business  Investment  Act  (15 
U.S.C.  661  et  seq.),  and  such  a 
subsidiary  may,  in  accordance  with  the 
limitations  set  forth  in  this  section, 
routinely  manage  or  operate  a  portfolio 
company  in  which  an  affiliated 
company  owns  or  controls  an  interest 
under  this  part. 

S15O0.3    What  are  the  holding  periods 
permitted  for  mercttant  banking 
Investments? 

(a)  Must  investments  be  made  for 
resale?  A  financial  holding  company 
may  own  or  control  shares,  assets  and 
ownership  interests  pursuant  to  this 
part  only  for  a  period  of  time  to  enable 
the  sale  or  disposition  thereof  on  a 
reasonable  basis  consistent  with  the 
financial  viability  of  the  financial 
holding  company's  merchant  banking 
investment  activities. 

(b)  What  period  of  time  is  generally 
permitted  for  holding  merchant  banking 
investments? — (1)  In  general.  Except  as 
provided  in  this  section  or  §  1500.4,  a 
financial  holding  company  may  not, 
directly  or  indirectly,  own,  control  or 
hold  any  share,  asset  or  ownership 
interest  pursuant  to  this  part  for  a 
period  that  exceeds  10  years. 

(2)  Ownership  interests  acquired  from 
or  transferred  to  companies  held  under  , 
this  part.  For  purposes  of  paragraph 
(b)(1)  of  this  section,  shares,  assets  or 
ownership  interests — 

(i)  Acquired  by  a  financial  holding 
company  from  a  company  in  which  the 
financial  holding  company  held  an 
interest  under  this  part  will  be 
considered  to  have  been  acquired  by  the 
financial  holding  company  on  the  date 
that  the  share,  asset  or  ownership 
interest  was  acquired  by  the  company; 
and 

(ii)  Acquired  by  a  company  frtim  a 
financial  holding  company  will  be 


84$2  Federal  Register /Vol.  66,  No.  21 /Wednesday,  January  31.  2001 /Rules  and  Regulations 


considered  to  have  been  acquired  by  the 
company  on  the  date  that  the  share, 
asset  or  ownership  interest  was  acquired 
by  the  financial  holding  company  if — 

(A)  The  financial  holding  company 
held  the  share,  asset,  or  ownership 
interest  imder  this  part;  and 

(B)  The  financial  holding  company 
holds  an  interest  in  the  acquiring 
company  under  this  part. 

(3)  Interests  previously  held  by  a 
financial  holding  company  under 
limited  authority.  For  piuposes  of 
paragraph  {b)(l)  of  this  section,  any 
shares,  assets,  or  ownership  interests 
previously  owned  or  controlled,  directly 
or  indirectly,  by  a  financial  holding 
company  under  any  other  provision  of 
the  Federal  banking  laws  that  imposes 

a  limited  holding  period  will  if  acquired 
imder  this  part  be  considered  to  have 
been  acquired  by  the  financial  holding 
company  under  this  part  on  the  date  &e 
financial  holding  company  first 
acquired  ownership  or  control  of  the 
shares,  assets  or  ownership  interests 
uinder  such  other  provision  of  law.  For 
purposes  of  this  paragraph  (b)(3),  a 
financial  holding  company  includes  a 
depository  institution  controlled  by  the 
financial  holding  company  and  any 
subsidiary  of  such  a  depository 
institution. 

(4)  Approval  required  to  hold  interests 
held  in  excess  of  time  limit.  A  financial 
holding  company  may  seek  Board 
approval  to  own,  control  or  hold  shares, 
assets  or  ownership  interests  of  a 
company  imder  this  part  for  a  period 
that  exceeds  the  period  specified  in 
paragraph  (b)(1)  of  this  section.  A 
request  for  approval  must: 

(i)  Be  submitted  to  the  Board  at  least 
90  days  prior  to  the  expiration  of  the 
applicable  time  period; 

(ii)  Provide  the  reasons  for  the 
request,  including  information  that 
addresses  the  factors  in  paragraph  (b)(5) 
of  this  section;  and 

(iii)  Explain  the  financial  holding 
company's  plan  for  divesting  the  shares, 
assets  or  ownership  interests. 

(5)  Factors  governing  Board 
determinations.  In  reviewing  any 
proposal  under  paragraph  (b)(4)  of  this 
section,  the  Board  may  consider  all  the 
facts  and  circiunstances  related  to  the 
investment,  including: 

(i)  The  cost  to  the  financial  holding 
company  of  disposing  of  the  investment 
within  the  applicable  period; 

(ii)  The  total  exposure  of  the  financial 
holding  company  to  the  company  and 
the  risks  that  disposing  of  the 
investment  may  pose  to  the  financial 
holding  company; 

(iii)  Market  conditions;  ' 

(iv)  The  nature  of  the  portfolio 
company's  business; 


(v)  The  extent  and  history  of 
involvement  by  the  financial  holding 
company  in  the  management  and 
.  operations  of  the  company;  and 

(vi)  The  average  holding  period  of  the 
financial  holding  company's  merchant 
banking  investments. 

(6)  Restrictions  applicable  to 
investments  held  beyond  time  period.  A 
financial  holding  company  that  directly 
or  indirectly  owns,  controls  or  holds 
any  share,  asset  or  ownership  interest  of 
a  company  under  this  part  for  a  total 
period  that  exceeds  the  period  specified 
in  paragraph  (b)(1)  of  this  section 
must — 

(i)  For  purposes  of  determining  the 
financial  holding  company's  regulatory 
capital,  apply  to  the  financial  holding 
company's  adjusted  carrying  value  of 
such  shares,  assets,  or  ownership 
interests  a  capital  charge  determined  by 
the  Board  that  must  be: 

(A)  Higher  ftian  the  maximum 
marginal  Tier  1  capital  charge 
applicable  under  the  Board's  capital 
adequacy  rules  or  guidelines  {see  12 
CFR  225  Appendix  A)  to  merchant 
banking  investments  held  by  that 
financial  holding  company;  and 

(B)  In  no  event  less  Uian  25  percent 
of  the  adjusted  carrying  value  of  the 
investment;  and 

(ii)  Abide  by  any  other  restrictions 
that  the  Board  may  impose  in 
connection  with  granting  approval 
under  paragraph  (b)(4)  of  this  section. 

§  1 500.4    How  are  investments  in  private 
equity  funds  treated  under  this  part? 

(a)  What  is  a  private  equity  fitnd?  For 
purposes  of  this  part,  a  "private  equity 
fund"  is  any  company  that: 

(1)  Is  formed  for  the  purpose  of  and 

is  engaged  exclusively  in  Uie  business  of 
investing  in  shares,  assets,  and 
ownership  interests  of  financial  and 
nonfinancial  companies  for  resale  or 
other  disposition; 

(2)  Is  not  an  operating  company; 

(3)  No  more  than  25  percent  of  the 
total  equity  of  which  is  held,  owned  or 
controlled,  directly  or  indirectly,  by  the 
financial  holding  company  and  its 
directors,  officers,  employees  and 
principal  shareholders; 

(4)  Has  a  maximum  term  of  not  more 
than  15  years;  and 

(5)  Is  not  formed  or  operated  for  the 
purpose  of  making  investments 
inconsistent  with  the  authority  granted 
under  section  4(k)(4)(H)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(k)(4)(H))  or  evading  the  limitations 
governing  merchant  banking 
investments  contained  in  this  part. 

(b)  What  form  may  a  private  equity 
fund  take?  A  private  equity  fund  may  be 
a  corporation,  partnership,  limited  - 


liability  company  or  other  type  of 
company  that  issues  ownership  interests 
in  any  form. 

(c)  What  is  the  holding  period 
permitted  for  interests  in  private  equity 
funds? 

(1)  In  general.  A  financial  holding 
company  may  own,  control  or  hold  any 
interest  in  a  private  equity  fund  under 
this  part  and  any  interest  in  a  portfolio 
company  that  is  owned  or  controlled  by 
a  private  equity  fund  in  which  the 
financial  holding  company  owns  or 
controls  any  interest  imder  this  part  for 
the  duration  of  the  fund,  up  to  a 
maximum  of  15  years. 

(2)  Request  to  hold  interest  for  longer 
period.  A  financial  holding  company 
may  seek  Board  approval  to  own, 
control  or  hold  an  interest  in  or  held 
through  a  private  equity  fund  for  a 
period  longer  than  the  duration  of  the 
fund  in  accordance  with  §  1500.3(h)  of 
this  part. 

{3]  Application  of  rules.  The  rules 
described  in  §  1500.3(b)(2)  and  (3) 
governing  holding  periods  of  interests 
acquired,  transferred  or  previously  held 
by  a  financial  holding  company  apply  to 
interests  in,  held  through,  or  acquired 
fi'om  a  private  equity  fund. 

(d)  How  do  the  restrictions  on  routine 
management  and  operation  tipply  to 
private  equity  funds  and  investments 
held  through  a  private  equity  fund? — (1) 
Portfolio  companies  held  through  a 
private  equity  fund.  A  financial  holding 
company  may  not  routinely  manage  or 
operate  a  portfolio  company  that  is 
owned  or  controlled  by  a  private  equity 
fund  in  which  the  financial  holding 
company  owns  or  controls  any  interest 
under  this  part,  except  as  permitted 
under  §  1500.2(e). 

(2)  Private  equity  funds  controlled  by 
a  financial  holding  company.  A  private 
equity  fund  that  is  controlled  by  a 
financial  holding  company  may  not 
routinely  manage  or  operate  a  portfolio 
company,  except  as  permitted  under 

§  1500.2(e). 

(3)  Private  equity  funds  that  are  not 
controlled  by  a  financial  holding 
company.  A  private  equity  fund  may 
routinely  manage  or  operate  a  portfolio 
company  so  long  as  no  financial  holding 
company  controls  the  private  equity 
fund  or  as  permitted  under  §  1500.2(e). 

(4)  When  does  a  financial  holding 
company  control  a  private  equity  fund? 
A  financial  holding  company  controls  a 
private  equity  fund  for  purposes  of  this 
part  if  the  financial  holding  company, 
including  any  director,  officer, 
employee  or  principal  shareholder  of 
the  financial  holding  company: 

(i)  Serves  as  a  general  partner, 
managing  member,  or  trustee  of  the 
private  equity  fund  (or  serves  in  a 
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similar  role  with  respect  to  the  private 
equity  fund); 

(ii)  Owns  or  controls  25  percent  or 
more  of  any  class  of  voting  shares  or 
similar  interests  in  the  private  equity 
fund; 

(iii)  In  any  manner  selects,  controls  or 
constitutes  a  majority  of  the  directors, 
trustees  or  management  of  the  private 
equity  fund;  or 

(iv)  Owns  or  controls  more  than  5 
percent  of  any  class  of  voting  shares  or 
similar  interests  in  the  private  equity 
fund  and  is  the  investment  adviser  to 
the  fund. 

flSOO^    What  aggregate  thresholds  appty 
to  merchant  benktng  tnwestmente? 

(a)  In  general.  A  financial  holding 
company  may  not,  without  Board 
approval,  directly  or  indirectly  acquire 
any  additional  shares,  assets  or 
ownership  interests  under  this  part  or 
make  any  additional  capital 
contribution  to  any  company  the  shares, 
assets  or  ownership  interests  of  which 
are  held  by  the  financial  holding 
company  under  this  part  if  the  aggregate 
carr5ring  value  of  all  merchant  banking 
investments  held  by  the  financial 
holding  company  undw  this  part 
exceeds: 

(1)  30  percent  of  the  Tier  1  capital  of 
the  financial  holding  company;  or 

(2)  After  excluding  interests  in  private 
equity  funds,  20  percent  of  the  Tier  1 
oapital  of  the  financial  holding  company 
I  (b)  How  do  these  thresholds  apply  to 

a  private  equity  fund?  Paragraph  (a)  of 
this  section  applies  to  the  interest 
acquired  or  controlled  by  the  financial 
holding  company  under  this  part  in  a 
private  equity  fund.  Paragraph  (a)  of  this 
section  does  not  apply  to  any  interest  in 
a  company  held  by  a  private  equity  fund 
or  to  any  interest  held  by  a  person  that 
is  not  affiliated  with  the  financial 
holding  company. 
I  j  (c)  How  long  do  these  thresholds 
^hmain  in  effect?  This  §  1500.5  shall 
cease  to  be  effective  on  the  date  that  a 
final  rule  issued  by  the  Board  that 
specifically  addresses  the  appropriate 
regulatory  capital  treatment  of  mwchant 
banking  investments  becomes  effective. 

11500.6    What  risk  management,  record 
keeping  and  reporting  policies  are  required 
to  make  merchant  tianking  investments? 

(a)  What  internal  controls  and  records 
ate  necessary? — (1)  Genera/.  A  financial 
holding  company,  including  a  private 
equity  fund  controlled  by  a  financial 
holding  company,  that  makes 
investments  under  this  part  must 
establish  and  maintain  policies, 
procedures,  records  and  systems  , 

reasonably  designed  to  conduct, 
monitor  and  manage  such  investment 


activities  and  the  risks  associated  with 
such  investment  activities  in  a  safe  and 
sound  manner,  including  policies, 
procedures,  records  and  systems 
reasonably  designed  to: 

(i)  Monitor  and  assess  the  carrying 
value,  market  value  and  performance  of 
each  investment  and  the  aggregate 
portfolio; 

(ii)  Identify  and  manage  the  market, 
credit,  concentration  and  other  risks 
associated  with  such  investments; 

(iii)  Identify,  monitor  and  assess  the 
terms,  amoimts  and  risks  arising  from 
transactions  and  relationships 
(including  contingent  fees  or  contingent 
interests)  with  eadi  company  in  which 
the  financial  holding  company  holds  an 
interest  under  this  part; 

(iv)  Ensure  the  maintenance  of 
corporate  separateness  between  the 
financial  holding  company  and  each 
company  in  which  the  financial  holding 
company  holds  an  interest  under  this 
part  and  protect  the  financial  holding 
company  and  its  depository  institution 
subsidiaries  from  legal  liability  for  the 
operations  conducted  and  financial 
obUgations  of  each  such  company;  and 
(v)  Ensure  compliance  with  this  part. 
(2)  Availability  of  records.  A  financial 
holding  company  must  make  the 
policies,  procedures  and  records 
required  by  paragraph  (a)(1)  of  this 
section  available  to  the  Board  or  the 
appropriate  Reserve  Bank  upon  request. 

(b)  Certain  additional  recordkeeping 
and  reporting  requirements  for 
merchant  banking  investments  are  set 
forth  in  the  Board's  Regulation  Y,  12 
CFR  225.175. 

11500.7  How  do  the  statutory  cross 
marketing  and  sections  23A  and  B 
iimttations  appty  to  merchant  t>anUng 
investments? 

Certain  cross-marketing  limitations 
and  limitations  under  sections  23 A  and 
23B  of  the  Federal  Reserve  Act  (12 
U.S.C.  371c,  371C-1)  applicable  to 
merchant  banking  investments  are  set 
forth  in  the  Board's  Regulation  Y,  12 
CFR  225.176. 

11500.8  Dennttions. 

(a)  What  do  references  to  a  financial 
holding  company  include?— (1)  Except 
as  otherwise  expressly  provided,  the 
term  "financial  holding  company"  as 
used  in  this  part  means  the  financial 
holding  company  and  all  of  its 
subsidiaries,  including  a  private  equity 
fund  or  other  fund  controlled  by  the 
financial  holding  company. 

(2)  Except  as  otherwise  expressly 
provided,  the  term  "financial  hol(^ng 
company"  does  not  include  a  depository 
institution  or  subsidiary  of  a  depository 
institution  or  any  portfolio  company 


controlled  directly  or  indirectly  by  the 
financial  holding  company. 

(b)  What  do  references  to  a  depository 
institution  include?  For  purposes  of  this 
part,  the  term  "depository  institution" 
includes  a  U.S.  branch  or  agency  of  a 
foreign  bank. 

(c)  What  is  a  portfolio  company?  A 
portfolio  company  is  any  company  or 
entity: 

(1)  That  is  engaged  in  any  activity  not 
authorized  for  ^e  financial  holding 
company  under  section  4  of  the  Bank 
Holding  Company  Act  (12  U.S.C.  1843); 
and 

(2)  Any  shares,  assets  or  ownership 
interests  of  which  are  held,  owned  or 
controlled  directly  or  indirectly  by  the 
financial  holding  company  pursuant  to 
this  part,  including  through  a  private 
equity  fund  that  the  financial  holding 
company  controls. 

(d)  Who  ore  the  executive  officers  of 
a  company? — (1)  An  executive  officer  of 
a  company  is  any  person  who 
participates  or  has  the  authority  to 
participate  (other  than  in  the  capacity  as 
a  director)  in  major  policymaking 
functions  of  the  company,  whether  or 
not  the  officer  has  an  official  title,  the 
title  designates  the  officer  as  an 
assistant,  or  the  officer  s«ves  without 
salary  or  other  compensation. 

(2)  The  t«m  "executive  officer"  does 
not  include — 

(i)  Any  person,  including  a  person 
with  an  official  title,  who  may  exercise 
a  certain  measure  of  discretion  in  the 
performance  of  his  duties,  including  the 
discreticMi  to  make  decisions  in  the 
ordinary  course  of  the  company's 
business,  but  who  does  not  participate 
in  the  determination  of  major  policies  of 
the  company  and  whose  decisions  are 
limited  by  policy  standards  fixed  by 
senior  management  of  the  company;  or 

(ii)  Any  person  who  is  excluded  from 
participating  (other  than  in  the  capacity 
of  a  director)  in  major  policymaking 
functions  of  the  company  by  resolution 
of  the  board  of  directors  or  by  the 
bylaws  of  the  company  and  who  does 
not  in  fact  participate  in  such 
policymaking  functions. 

(e)  What  is  the  Board?  The  Board 
means  the  Board  of  Governors  of  the 
Federal  Reserve  System. 

(f)  How  are  other  terms  that  are  used 
in  this  part  defined?  Unless  otherwise 
defined  in  this  part,  all  terms  used  have 
the  meanings  given  such  twms  in  the 
Boards  Regulation  Y  (12  CFR  Part  225). 

Dated:  January  10,  2001. 
Gregory  A.  Baer, 

Assistant  Secretary  for  Financial  Institutions. 
Department  of  the  Treasury. 
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Tide  3— 

The  President 


Executive  Order  13198  of  January  29,  2001 

Agency    Responsibilities    With    Respect    to    Faith-Based    and 
Community  Initiatives 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  and  in  order  to  help  the  Federal 
Government  coordinate  a  national  effort  to  expand  opportunities  for  faith- 
based  and  other  community  organizations  and  to  strengthen  their  capacity 
to  better  meet  social  needs  in  America's  commimities,  it  is  hereby  ordered 
as  follows: 

Section  1.  Establishment  of  Executive  Department  Centers  for  Faith-Based 
and  Community  Initiatives,  (a)  The  Attorney  General,  the  Secretary  of  Edu- 
cation, the  Secretary  of  Labor,  the  Secretary  of  Health  and  Human  Services, 
and  the  Secretary  of  Housing  and  Urban  Development  shall  each  establish 
within  their  respective  departments  a  Center  for  Faith-Based  and  Community 
Initiatives  (Center). 

(b)  Each  executive  department  Center  shall  be  supervised  by  a  Director, 
appointed  by  the  department  head  in  consultation  with  the  White  House 
Office  of  FaiUi-Based  and  Community  Initiatives  (White  House  OFBCI). 

(c)  Each  department  shall  provide  its  Center  with  appropriate  staff,  admin- 
istrative support,  and  other  resources  to  meet  its  responsibilities  under  this 
order. 

(d)  Each  department's  Center  shall  begin  operations  no  later  than  45 
days  from  the  date  of  this  order. 

Sec.  2.  Purpose  of  Executive  Department  Centers  for  Faith-Based  and  Commu- 
nity Initiatives.  The  purpose  of  the  executive  department  Centers  will  be 
to  coordinate  department  efforts  to  eliminate  regulatory,  contracting,  and 
other  programmatic  obstacles  to  the  participation  of  faith-based  and  other 
community  organizations  in  the  provision  of  social  services. 

Sec.  3.  Responsibilities  of  Executive  Department  Centers  for  Faith-Based 
and  Community  Initiatives.  Each  Center  shall,  to  the  extent  permitted  by 
law:  (a)  conduct,  in  coordination  with  the  White  House  OFBCI,  a  department- 
wide  audit  to  identify  all  existing  barriers  to  the  participation  of  faith- 
based  and  other  community  organizations  in  the  delivery  of  social  services 
by  the  department,  including  but  not  limited  to  regulations,  rules,  orders, 
prociu«ment,  and  other  internal  policies  and  practices,  and  outreach  activities 
that  either  facially  discriminate  against  or  ottxerwise  discourage  or  disadvan- 
tage the  participation  of  faith-based  and  other  community  organizations  in 
Federal  programs; 

(b)  coordinate  a  comprehensive  departmental  effort  to  incorporate  foith- 
based  and  other  community  organizations  in  department  programs  and  initia- 
tives to  the  greatest  extent  possible; 

(c)  propose  initiatives  to  remove  barriers  identified  pursuant  to  section 
3(a)  of  this  order,  including  but  not  limited  to  reform  of  regulations,  procure- 
ment, and  other  internal  policies  and  practices,  and  outreach  activities; 

(d)  propose  the  development  of  innovative  pilot  and  demonstration  pro- 
grams to  increase  the  participation  of  faith-based  and  other  community 
organizations  in  Federal  as  well  as  State  and  local  initiatives;  and 

(e)  develop  and  coordinate  department  outreach  efforts  to  disseminate 
information  more  effectively  to  faith-based  and  other  community  organiza- 
tions with  respect  to  programming  changes,  contracting  opportunities,  and 
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other  department  initiatives,  including  but  not  limited  to  Web  and  Internet 
resources. 

Sec.  4.  Additional  Responsibilities  of  the  Department  of  Health  and  Human 
Services  and  the  Department  of  Labor  Centers.  In  addition  to  those  respon- 
sibilities described  in  section  3  of  this  order,  the  Department  of  Health 
and  Human  Services  and  the  Department  of  Labor  Centers  shall,  to  the 
extent  permitted  by  law:  (a)  conduct  a  comprehensive  review  of  policies 
and  practices  affecting  existing  funding  streams  governed  by  so-called  "Chari- 
table Choice"  legislation  to  assess  the  department's  compliance  with  the 
requirements  of  Charitable  Choice;  and  (b)  promote  and  ensure  compliance 
with  existing  Charitable  Choice  legislation  by  the  department,  as  well  as 
its  partners  in  State  and  local  government,  and  their  contractors. 

Sec.  5.  Reporting  Requirements,  (a)  Report.  Not  later  than  180  days  after 
the  date  of  this  order  and  annually  thereafter,  each  of  the  five  executive 
department  Centers  described  in  section  1  of  this  order  shall  prepare  and 
submit  a  report  to  the  White  House  OFBCI. 

(b)  Contents.  The  report  shall  include  a  description  of  the  department's 
efforts  in  carrjdng  out  its  responsibilities  imder  this  order,  including  but 
not  limited  to: 

(1)  a  comprehensive  analysis  of  the  barriers  to  the  full  participation 
of  faith-based  and  other  community  organizations  in  the  delivery  ol  social 
services  identified  pursuant  to  section  3(a)  of  this  order  and  the  proposed 
strategies  to  eliminate  those  barriers;  and 

(2)  a  summary  of  the  technical  assistance  and  other  information  that 
will  be  available  to  feith-based  and  other  community  organizations  regarding 
the  program  activities  of  the  department  and  the  preparation  of  applications 
or  proposals  for  grants,  cooperative  agreements,  contracts,  and  prociu«ment. 

(c)  Performance  Indicators.  The  first  report,  filed  180  days  after  the  date 
of  this  order,  shall  include  annvial  performance  indicators  and  measurable 
objectives  for  department  action.  Each  report  filed  thereafter  shall  measure 
the  department's  performance  against  the  objectives  set  forth  in  the  initial 
report. 

Sec.  6.  Responsibilities  of  All  Executive  Departments  and  Agencies.  AU 
executive  departments  and  agencies  (agencies)  shall:  (a)  designate  an  agency 
employee  to  serve  as  the  liaison  and  point  of  contact  with  the  White  House 
OFBQ;  and 

(b)  cooperate  with  the  White  House  OFBQ  and  provide  such  information, 
support,  and  assistance  to  the  White  House  OFBQ  as  it  may  request,  to 
the  extent  permitted  by  law. 

Sec.  7.  Administration  and  Judicial  Review,  (a)  The  agencies'  actions  directed 
by  this  Executive  Order  shaU  be  carried  out  subject  to  the  availability  of 
appropriations  and  to  the  extent  p>ermitted  by  law. 

(b)  This  order  does  not  create  any  right  or  benefit,  substantive  or  proce- 
diu^.  enforceable  at  law  or  equity  against  the  United  States,  its  agencies 
or  instrumentalities,  its  officers  or  employees,  or  any  other  person. 


(FR  Doc  01-2851 
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Executive  Order  13199  of  January  29,  2001 

Establishment    of  White    House    0£Eice    of  Faith-Based    and 
Community  Initiatives 


By  the  authority  vested  in  me  as  President  of  the  United  States  by  the 
Constitution  and  the  laws  of  the  United  States  of  America,  and  in  order 
to  help  the  Federal  Government  coordinate  a  national  effort  to  expand  oppor- 
ttmities  for  faith-based  and  other  community  organizations  and  to  strengthen 
their  capacity  to  better  meet  social  needs  in  America's  communities,  it 
is  hereby  ordered  as  follows: 

Section  1.  Policy.  Faith-based  and  other  community  organizations  are  indis- 
pensable in  meeting  the  needs  of  poor  Americans  and  distressed  neighbor- 
hoods. Government  cannot  be  replaced  by  such  organizations,  but  it  can 
and  should  welcome  them  as  partners.  The  paramount  goal  is  compassionate 
results,  and  private  and  charitable  community  groups,  including  religious 
ones,  should  have  the  fullest  opportunity  permitted  by  law  to  compete 
on  a  level  playing  field,  so  long  as  they  achieve  valid  public  purposes, 
such  as  ciu'bing  crime,  conquering  addiction,  strengthening  families  and 
neighborhoods,  and  overcoming  poverty.  This  delivery  of  social  services 
must  be  results  oriented  and  should  value  the  bedrock  principles  of  plu- 
ralism, nondiscrimination,  evenhandedness,  and  neutrality. 

Sec.  2.  Establishment.  There  is  established  a  White  House  Office  of  Faith- 
Based  and  Conununity  Initiatives  (White  House  OFBCI)  within  the  Executive 
Office  of  the  President  that  will  have  lead  responsibility  in  the  executive 
branch  to  establish  policies,  priorities,  and  objectives  for  the  Federal  Govern- 
ment's comprehensive  effort  to  enlist,  equip,  enable,  empower,  and  expand 
the  work  of  feith-based  and  other  community  organizations  to  the  extent 
permitted  by  law. 

Sec.  3.  Functions.  The  principal  functions  of  the  White  House  OFBCI  are, 
to  the  extent  permitted  by  law:  (a)  to  develop,  lead,  and  coordinate  the 
Administration's  policy  agenda  affecting  faith-based  and  other  community 
programs  and  initiatives,  expand  the  role  of  such  efforts  in  communities, 
and  increase  their  capacity  through  executive  action,  legislation,  Federal 
and  private  funding,  and  regulatory  relief; 

(b)  to  ensure  that  Administration  and  Federal  Government  policy  decisions 
and  programs  are  consistent  with  the  President's  stated  goals  with  respect 
to  faith-based  and  other  community  initiatives; 

(c)  to  help  integrate  the  President's  policy  agenda  affecting  faith-based 
and  oth^r  community  organizations  across  the  Federal  Government; 

(d)  to  coordinate  public  education  activities  designed  to  mobilize  public 
support  for  faith-based  and  community  nonprofit  initiatives  through  vol- 
imteerism,  special  projects,  demonstration  pilots,  and  public-private  partner- 
ships; 

(e)  to  encourage  private  charitable  giving  to  support  faith-based  and  com- 
munity initiatives; 

(f)  to  bring  concerns,  ideas,  and  policy  options  to  the  President  for  assisting, 
strengthening,  and  replicating  successful  faith-based  and  other  commimity 
programs; 

(g)  to  provide  policy  and  legal  education  to  State,  local,  and  community 
policymakers  and  public  officials  seeking  ways  to  empower  faith-based  and 
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other  community  organizations  and  to  improve  the  opportunities,  capacity, 
and  expertise  of  such  groups; 

(h)  to  develop  and  implement  strategic  initiatives  imder  the  President's 
agenda  to  strengthen  the  institutions  of  civil  society  and  America's  families 
and  conununities; 

(i)  to  showcase  and  herald  innovative  grassroots  nonprofit  organizations 
and  civic  initiatives; 

(j)  to  eliminate  unnecessary  legislative,  regulatory,  and  other  bureaucratic 
barriers  that  impede  efiective  faith-based  and  other  community  efforts  to 
solve  social  problems; 

(k)  to  monitor  implementation  of  the  President's  agenda  affecting  faith- 
based  and  other  commimity  orgemizations;  and 

(1)  to  ensure  that  the  efforts  of  faith-based  and  other  community  organiza- 
tions meet  high  standards  of  excellence  and  accoimtability. 
Sec.  4.  Administration,  (a)  The  White  House  OFBQ  may  function  through 
established  or  ad  hoc  committees,  task  forces,  or  interagency  groups. 

(b)  The  White  House  OFBCI  shall  have  a  staff  to  be  headed  by  the  Assistant 
to  the  President  for  Faith-Based  and  Conomunity  Initiatives.  The  White  House 
OFBCI  shall  have  such  staff  and  other  assistance,  to  the  extent  permitted 
by  law,  as  may  be  necessary  to  carry  out  the  provisions  of  this  order. 
The  White  House  OFBCI  operations  shall  begin  no  later  than  30  days  from 
the  date  of  this  order. 

(c)  The  White  House  CHHSCI  shall  coordinate  with  the  liaison  and  point 
of  contect  designated  by  each  executive  department  and  agency  with  respect 
to  this  initiative. 

(d)  All  executive  departments  and  agencies  (agencies)  shall  cooperate  with 
the  White  House  OFBCI  and  provide  such  information,  support,  and  assist- 
ance to  the  White  House  OFBQ  as  it  may  request,  to  the  extent  permitted 
by  law. 

(e)  The  agencies'  actions  directed  by  this  Executive  Order  shall  be  carried 
out  subject  to  the  availability  of  appropriations  and  to  the  extent  permitted 
by  law. 

Sec.  5.  Judicial  Review.  This  order  does  not  create  any  right  or  benefit, 
substantive  or  procedural,  enforceable  at  law  or  equity  by  a  party  against 
the  United  States,  its  agencies  or  instrumentalities,  its  officers  or  employees, 
or  any  other  person. 


^, 


THE  WHITE  HOUSE. 
January  29.  2001. 
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135 1002 

405 .2176 

406 .2176 

23 „ 6493 

39  57.  50.  61.  64,  1054,  1057, 
1271,  127?  i«}7  1609, 
1612,  1917,  1919,  3382. 
3511,3515,3516,3518, 
3521,6495,6497.6496. 
6500,  7433,  8184 

71 1921.  2850,  3886,  3887, 

7435 

15CFR 

335 6459 

340 6459 

740 5443,6459 

742 5443 

748 5443,6459 

902 3450 

922 4268 

17CFR 

1 1375 

140 1574 

239 3734 

240 3734 


270 3734 

274..... 3734 

18CFR 

381 3451 

19CFR 

12 7399 

20CFR 

401 .2806 

402 .2805 

403 .2806 

645.... „ .260 

655 1375 

Propoiod  RulsK 

369 314 

404 1059,5494 

416 1059,5494 

422 5494 

21  CFR 

10 6466 

14 1257.6466 

16 6466 

120 6138 

178 .6468 

201 7864 

207 5447 

291 .._ .4076 

314 1832 

510 7577 

520 7579 

522 711 

524 712,7577 

558 1832 

606 1834 

640 1834 

807 5447 

1271 5447 

1306 „ .2814 

Propo— d  HuIm: 

1 6603 

14 1276 

16 J623 

20 4688 

192 ..4706 

312 .4688 

592 4706 

601 .4688 

807 3523 

1271 1508 

22CFR 

41 1033 

41 1064 

23  CFR 

655 1446 

777 .8080 

940 1446 

24  CFR 

5 6218,8174 

15 6964,8175 

92 6218,8174 

200 6218,8174 

221 5912,8175 

236 6218,8174 

574 6218,8174 

582 ,...6218,8174 

583 6218,8174 

888 162 

891 6218,  8174 


982 6218,8174 

1003 4578,8176 

Proposed  RuIm! 

203 2851 

941 1008 

25  CFR 

15 „ 7068 

103 3861 

114 7068 

115 7068 

162 7068 

166 7068 

151 3452 

170 1576 

26  CFR 

1 268,  279,  280,  713,  715, 

723,  1034,  1038,  1040, 

1837,2215,2219,2241, 

2252,2256,2811,2817, 

4661 

7 2256,2821 

20 1040 

25 1040 

53 2144 

54 1378,  1843 

301 725,  2144,  2257,  2261, 

2817 

602 280,  2144,  2219,  2241, 

2252,4661 
riupo— d  RuIm: 

1 66,  76,  315,  319,  747,  748. 

1066,  1923,  2373,  2852, 
2854,  3888,  3903,  3916, 
3920,  3924,  3925,  3928, 
3954,4738,4746,4751, 
5754 

7 2856 

31 3925.3956 

53 „ 2173 

54 1421,  1435,  1437,  3928 

301 77,  749,  2173.  2373. 

2854,  3959,  7867 
601 3954 

27CFR 

17 5469 

18 5469 

20 5472 

21 „ 5472 

22 5472 

25 5477 

30 5480 

28  CFR 

Oh.  VIII 1259 

16 6470 

25 6471 

29  CFR 

4 5328 

1904 5916 

1910 5318 

1926 5196 

1952 5916 

1956 2265 

2590 1378.8076 

4022 .2822 

4044 2822 

PropoMd  RutoK 

552 5481 

2590 * 1421 

4003 2857 

4007 .2867 
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lu 


'071. 


..2857 


30  CFR 

PropoMd  Rules: 

57 

72 

256 , 

870 

914 

931 

944 


.5526 
.5526 
.1277 
.6511 
.2374 
.4672 
.1616 


948 335,2866 


31  CFR 

501 

538 

540 

545 

Propo— d  RuIm: 
10 


.2726 
.2726 
.3304 
.2726 

.3276 


32  CFR 

199 

IVopoMd  RuIm: 

326 


.8365 

.1280 


33  CFR 

66 8 

95 1859 

100 1044,  1580 

117 1045,  1262,  1583,  1584, 

1863.  3466,  6474,  7402 

155 3876 

165 6476,6477 

177 1859 

323 4550 

rropo— d  RuIm: 

117 1281.1923,6516 

167 6517 

207 7436 

34  CFR 

300 1474 

361 4380,  7250 

806 1262 

36  CFR 

7 6519.8366 

219 1864 

212 3206 

261....^ 3206 

294 3244 

295 3206 


7 1069,6519 

38  CFR 

PropoMd  RuIm: 

3 2376 


39  CFR 


111 

8367 

40  CFR 

9 

3770,6481, 

31 

3782 

35 1726,  2823,  3782 

52 8,  586,  634,  666,  730, 

1046,  1866,  1868,  1871 

63 1263,  1584.  3180,  6922 

69 5002 

70 16 

80 5002,8089 

81 1268 

82 1462 


86 5002 

136 3466 

141 2273,  3466,  3466,  6922 

142 3770,6922 

143 3466 

180 .296.  298,  1242,  1592, 

1875,  2308 

232 4550 

271  ...22.  23,  28.  33.  733,  8090 

372 4500 

435 6850 

745 1206,  1 726 

1610 1050 

Propoied  RuIm: 

2 2870 

52 1796,  1925,  1927.  4756, 

6624 

63 1618 

70 84,85 

112 8186 

122 .2960,5524 

123 4768 

136 3526 

141 3626 

143 3626 

271 85,86 

300 2380 

412 2960,  5524,  8186 

413 424 

433 424 

438 424 

463 424 

464 424 

467 424 

471 424 

745 7208 

41  CFR 

101-6 5362 

101-17 5362 

101-18 5362 

101-19 5362 

101-20 6362 

101-33 5362 

101-47 5362 

102-71 5362 

102-72 5362 

102-73 _ 5362 

102-74 5362 

102-75 5362 

102-76 6362 

102-77 5362 

102-78 5362 

102-79 5362 

102-80 5362 

102-81 6362 

102-82 5382 

301 6482 

42  CFR 

8 4076 

400 6228 

41 1 856,  3497 

413 1599,  3358.  3497 

416 4674 

422 .3366 

424 866 

430 8228 

431 2490,  6228 

433 2490 

434 6228 

435 2316.  2490.  6228 

436 2490 

438 - 6228 

440 6228 

441 7148 


447... 3148,6228 

457 2490 

482 4674 

483 7148 

485 4674 

489 1599,3497 

Propoccd  RutoK 

413 3377 

422 7593 

489 7593 

43  CFR 

3100 1883 

3106 1883 

3108 1883 

3130 1883 

3160 1883 

3182 1883 

3165 1883 

44  CFR 

64 2825 

65 1600 

67 1618 

45  CFR 

46 3878 

146 1378 

303 8074 

1310 : 5296 

PropoMd  RutoK 

146 1421 

46  CFR 

66 2385 

110 1283 

111 1283 

47  CFR 

0 8090 

1 33,  2322,  3499,  6483 

2 7402,  7579 

15 7402,  7579 

51 2335 

64 2322,7865 

68 2322,7579 

73 737,  2336,  3883,  3884, 

7589,  7865.  8149,  8176 

74 3884 

76 7410 

90 33 

301 4771 

PrapoMd  RuICK 

1 86.341,  1622 

2 341,  7438,  7443 

3 1283 

5 1283 

13 8149 

20 8149 

22 8149 

24 8149 

25 3960 

26 8149 

27 8149 

36 7725,7867 

54 7725,  7867,  8374 

61 7725 

64 1622,  7725,  8093 

65 7725 

69 7725,7867 

73 2395,  2396,  7606,  7607, 

7872 
80 8149 


87 8149 

90 86,  7443,  8149 

95 : 8149 

97 8149 

101 7607,  8149 

48  CFR 

Oh.  \^ .2116,  2141,  5352 

1 1117,2140 

2 .2117 

3 .2117 

4 .2117 

5 2117 

8 2117 

7 .2117 

8 .2117 

9 2117 

11 .2117 

13 .2117 

14 .2117 

15 .2117 

17 .2117 

19 2117,2140 

22 .2117.  2140,  5349 

23 .2117 

24 „ .2117 

26 .2117 

27 .2117 

28 2117 

29 2117 

30 2136 

31 2117 

32 2117 

33 2117 

34 2117 

36 2117 

36 2117 

37 2117 

39 2117 

42 2117,  2136,  2137,  2139, 

2140 

43 2117 

44 2117 

47 2117 

48 2117 

49 2117 

50 2117 

52 2117,5349 

53 2140 

Oh.  3 4220 

Pfopossd  RulSK 

2 7166 

7 7186 

8 2752 

10 7186 

11 7166 

12 7166 

39 7166 

52 2752 

931 4616 

970 4616 

49  CFR 

1 2827 

40 3884,7590 

21 3 „ 1 894,  8372 

229 4104 

231 4104 

232 4104 

390 2756 

575 3388 

1247 1051 

10 1294 

171..; 8942 

172 6942 


IV 
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173 

6942 

174 

2870 

177 

2870,  6942 

178 

6942 

214 

„ 1930 

?29 

136 

386 

2767 

390 

2767 

3BB 

2767 

S34 

6527 

S54 

6535 

567 90 

571 968.  3527 

573 6535 

576 6535 

591 90 

592 90 

594 90 

50CFR 

13 6483 

17 2828,6483 


18 1901 

20 737.  1052 

86 5282 

223 1601 

229 .2336.  5489 

300 8372 

600 2338 

622 7591 

635 55.1907 

648 8091 

660 „ 2338 


679 742.  1375,  3502,  7276. 

7327,  8372 
Propoaed  Rul«s: 

17 345,  1295,  1628,  1631, 

1633.  3964.  4782,  4783 

216. .2872 

229 6549 

648 91.1634 

880 1945,2873 

679 3976 


REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JANUARY  31, 
2001 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
BMW  Rolls-Royce  GmbH; 
published  1-16-01 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marlceting 
Service 

Milk  marketing  orders: 
Northeast  et  al.;  comments 
due  by  2-5-01;  published 
12-7-00 

Onions.  (Vidalia)  grown  in — 
1 1  Georgia;  comments  due  by 
11      2-9-01;  published  1-10-01 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Pistrict  of  Columbia;  plants 

and  plant  products; 

movement;  comments  due 

by  2-5-01;  published  1-5-01 
l^ant-related  quarantine. 

domestic: 

Citrus  canker;  comments 
due  by  2-5-01;  published 
12-7-00 

DEFENSE  DEPARTMENT 

Privacy  Act;  implementation; 
comments  due  by  2-5-01; 
published  12-5-00 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 

Generic  Maximum 
Achievable  Control 
Technology  (GMACT); 
comments  due  by  2-5-01; 
published  12-6-00 

Polyvinyl  chloride  and 

copolymers  production; 

comments  due  by  2-6-01; 

published  12-8-00 
J^f  pollution  control;  new 
motor  vehicles  and  engines: 
Nonroad  large  sparic  ignition 

engines,  marine  and  land- 


based  recreational 
engines,  and  highway 
motorcycles;  emissions 
control;  comments  due  by 
2-5-01;  published  12-7-00 
Air  programs;  State  authority 

delegations: 

Oklahoma;  comments  due 
by  2-8-01;  published  1-9- 
01 
Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

California;  comments  due  by 
2-9-01;  published  1-10-01 

Pennsylvania;  comments 
due  by  2-9-01;  published 
1-10-01 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Digital  television  stations;  table 
of  assignments: 
Montana;  comments  due  by 
2-5-01;  published  12-18- 
00 
Radio  services;  special: 
-     Maritime  services — 
Automated  Maritime 
Telecommunications 
Systems  and  high  seas 
public  coast  stations; 
comments  due  by  2-6- 
01;  published  12-8-00 
Radio  spectrum,  efficient  use 
promotion;  secondary 
markets  development; 
regulatory  barriers 
elimination;  comments  due 
by  2-9-01;  published  12-26- 
00 
Radio  spectrum,  efficient  use 
promotion;  secondary 
maricets  development; 
regulatory  barriers 
elimination;  correction; 
comments  due  by  2-9-01; 
published  1-29-01 
Radio  stations;  table  of 
assignments: 

Minnesota;  comments  due 
by  2-5-01;  published  12- 
27-00 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Human  drugs: 
Applications  for  FDA 
approval  to  marttet  new 
drug;  postmartteting 
reporting  requirements; 
comments  due  by  2-5-01; 
published  11-7-00 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Civil  money  penalties;  certain 
prohibited  conduct: 
Triple  damage  for  failure  to 
engage  in  loss  mitigation; 


comments  due  by  2-5-01; 

published  12-6-00 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 
Critical  habitat 
designations- 
San  Bernardino  kangaroo 
rat;  comments  due  by 
2-6-01;  published  12-8- 
00 
Yellow-billed  cuckoo;  status 
review;  comments  due  by 
2-8-01;  published  1-9-01 

JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 

Schedules  of  controlled- 
substances: 
Dichloralphenazone; 

placement  into  List  IV; 

comments  due  by  2-9-01; 

published  12-11-00 

LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 

Safety  and  health  standards: 
Cotton  dust;  occupational 
exposure;  comments  due 
by  2-5-01;  published  12-7- 
00 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Acquisition  regulations: 
Emergency  medk:al  services 
and  evacuation; 
comments  due  by  2-5-01; 
published  12-7-00 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Bulk  dangerous  cargoes: 

Liquid  noxious  substances 
and  obsolete  and  cuh-ent 
hazardous  materials  in 
bulk;  comments  due  by  2- 
6-01;  published  11-8-00 
Drawbridge  operations: 

Florida;  comments  due  by 
2-6-01;  published  12-8-00 
Ports  and  waterways  safety: 

Macy's  July  4th  Fireworics, 
East  River.  NY;  safety 
zone;  comments  due  by 
2-9-01;  published  12-26- 
00 

Tampa  Bay,  FL;  safety 
zone;  comments  due  l)y 
2-5-01;  published  12-6-00 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
Airbus;  comments  due  by  2- 

8-01;  published  1-9-01 
Bell;  comments  due  by  2-9- 

01;  published  12-11-00 


Boeing;  comments  due  by 
2-5-01;  published  12-21- 
00 

Eurocopter  France; 
comments  due  by  2-6-01; 
putHished  12-8-00 

Pilatus  Aircraft  Ltd.; 
comments  due  by  2-5-01; 
published  1-2-01 

SOCATA-Groupe 
AEROSPATIALE; 
comments  due  by  2-5-01; 
published  1-2-01 

Turtxxneca  S.A.;  comments 
due  by  2-5-01;  publistied 
12-6-00 

Airworthiness  standards: 

Special  conditions — 

Eurocopter  France  Model 
EC- 130  helk»pters; 
comments  due  by  2-5- 
01;  published  12-20-00 

Commercial  space 
transportation: 

Civil  penalty  actk>ns; 
comments  due  by  2-9-01; 
published  1-10-01 

TRANSPORTATION 
DEPARTMENT 

Research  and  Special 
Programs  Administration 

Pipeline  safety: 

Hazardous  lk)ukl 
transportatkxi — 

Hazardous  liquid  and 
cartKin  dioxide 
pipelines;  corrosion 
control  standards; 
comments  due  by  2-6- 
01;  published  12-8-00 

TREASURY  DEPARTMENT 

Comptroller  of  tfie  Currency 

Corporate  activities: 

Federal  branches  and 
agencies:  operating 
subsidiaries;  comments 
due  by  2-5-01:  published 
12-5-00 

National  banks;  fkludary 
activities;  comments  due  l)y 
2-5-01;  published  12-5-00 

TREASURY  DEPARTMENT 

Thrift  Supervision  Office 

Savings  arxj  toan  holding 
companies: 

SignifKant  transactions  or 
activities  and  capital 
adequacy  review; 
comments  due  by  2-9-01; 
published  12-12-00 

VETERANS  AFFAIRS 
DEPARTMENT 

Loan  guaranty: 

Advertising  and  solidtatkin 
requirements;  comments 
due  by  2-6-01;  published 
12-8-00 


VI 
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LIST  OF  PUBLIC  LAWS 


Ttie  List  of  Public  Laws 
tor  the  106lh  Congress, 
Second  Session  has  been 
compteted  and  wilt  resume 
when  bills  are  enacted  into 


public  law  during  the  next 
session  of  Congress. 

A  cumulative  List  of  Public 
Laws  was  published  in  Part  II 
of  the  Federal  Register  on 
January  16,  2001. 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


Note:  PENS  will  resume 
sen/ice  wfien  bills  are  enacted 


into  law  during  the  next 
session  of  Congress. 

This  service  is  strictly  for  E- 
mail  notification  of  new  laws. 
The  text  of  laws  is  not 
available  through  this  sen/ice. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 


^.  iFW 


crusjuftx>< 


Public  Papers 
of  the 
Presidents 
of  tlie 
United  States 

VnUUm  J.  Ciinttm 

1993 

(Book  I) $61.00 

1993 

(Book  n) $51.00 

1994 

(Book  I) $56.00 

1994 

(Book  n) $52.00 

1995 

(Book  I) $60.00 

1995 

(Book  n) $65.00 

1996 

(Book  I) $66.00 

1996 

(Book  n) $72.00 

1997  ♦ 

(Book  I) $69.00 

1997 

(Book  n) J78.00 

1998 

(Book  I) $74.00 

1998 

(Book  n) $75.00 

1999 

(Book  I) $71.00 


Published  by  the  Office  of  the  Federal  Register, 
National  Archives  and  Records  Administration 

Mail  order  to: 

Superintendent  of  Documents 
P.O.  Box  371954.  Pittsburgh,  PA 


(KkMI) 


QnhrN9wl 

The  United  States  Government  Manual 
2000/2001 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities, 
fimctioas,  organization,  and  principal  officials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches.  It  also 
includes  information  on  quasi-official  agencies  and  inter- 
national organizations  in  which  the  United  States  participates. 

Particularly  helpfiil  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
OQ  consumer  activities,  contractt  and  grants,  employment, 
publications  and  films,  and  many  other  areas  of  citizen 
interest.  The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lisU 
the  agencies  and  fimctions  of  the  Federal  Government  abolish- 
ed, transferred,  or  renamed  subsequent  to  March  4.  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Roister,  National  Archives  and  Records  AdministratiaiL 


$36  per  copy 


Superintendent  of  Doounents  PuMkatioas  Order  Form 


SISSnSQfRS) 


copies  of  Tkc  Uaitcd  Stales 


•7>17 

I I  Y£o,  please  send  me  — 

S/N  069-000-00132-7  at  $36  ($45.00  foreign)  each. 

Total  cost  of  my  order  is  $ .  Price 


Charfft  your  onttr. 

T*  fin  yo«r  •rden  (202)  512-225* 
Phone  your  orders  (202)  512-180e 

2000/2001. 


■ad  handlhig  and  is  subject  to  change. 


CooipMy  or  penoMl  nane 

(PIcMC  type  or  ptiM) 

Addiboml  addRtt/MeoiiMiliae 

Sntetaddren 

CSqr.  Sale.  ZIP  code 

D&yHMt  phone  nifluriing  wcAOode 

Piacfane  orier  HDbcr  (opiianl) 

YES    NO 

.--^-.sr    DM 

I  Method  of  Payment: 

LJ  Check  Payable  to  the  Superintendent  of  Documenu 
L]  GPO  Deposit  Account 
D  VISA 


I  I  I  I  I  I  I  i-n 


LJ  MasterCard  Account 

I   I   I   I   I   I   I   I   I   I   I   I   I   I   I   I   I   l-TT 


rrrn 


(Qedk  cvd  cKpirition  dale) 


Thank  you  for 
your  order! 


Aoiharizinc  fipiMaR 


WOO 


Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Would  you  like 
to  know. . . 

.  if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
FedersU  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
>  may  wish  to  subscrit>e  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
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The  President 


FR  Doc.  01-2895 
Filed  1-31-01;  8:45  am) 
Billing  code  4710-10-M 


Presidential  Documents 


Presidential  Determination  No.  2001-10  of  January  17,  2001 

Presidential  Determination  Pursuant  to  Section  2  (c)  (1)  of 
the  Migration  and  Refugee  Assistance  Act  of  1962,  as 
Amended 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  section  2  (c)  (1)  of  the  Migration  and  Refugee  Assistance  Act 
of  1962,  as  amended,  22  U.S.C.  2601  (c)  (1),  I  hereby  determine  that  it 
is  important  to  the  national  interest  to  make  up  to  $22  million  from  the 
U.S.  Emergency  Refugee  and  Migration  Assistance  Fund  available  to  meet 
unexpected  urgent  refugee  and  migration  needs,  including  those  of  refugees, 
displaced  persons,  conflict  victims,  and  other  persons  at  risk,  due  to  crises 
in  the  Balkans  and  Nepal.  These  funds  may  be  used,  as  appropriate,  to 
provide  contributions  to  international,  governmental,  and  nongovernmental 
organizations  and,  as  necessary,  for  administrative  expenses  of  the  Bureau 
of  Population,  Refugees,  and  Migration. 

You  are  authorized  and  directed  to  inform  the  appropriate  comimittees  of 
the  Congress  of  this  determination  and  the  obligation  of  funds  under  this 
authority,  and  to  arrange  for  the  publication  of  this  memorandimi  in  the 
Federal  Register. 


lys^kyXM^/Mi^ytKM^^ 


THE  WHITE  HOUSE, 
Washington,  January  17,  2001. 
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Presidential  Documents 


Presidential  Determinatioii  No.  2001-11  of  January  19,  2001 

Waiver  of  Sanctions  for  the  Transfer  of  Select  U.S.  Munitions 
List  U.S.-Origin  Helicopter  Spare  Parts  From  the  United 
Kingdom  to  India 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  as  President  of  the  United  States, 
and  consistent  with  title  DC  of  the  Department  of  Defense  Appropriations 
Act,  2000  (Public  Law  106-79),  I  hereby  waive  the  application  of  the  restric- 
tions contained  in  sections  101  and  102  of  the  Arms  Export  Control  Act, 
as  they  have  been  applied  under  the  International  Traffic  in  Arms  Regula- 
tions, and  determine  and  certify  to  the  Congress  that  the  application  of 
such  restrictions  would  not  be  in  the  national  security  interests  of  the 
United  States: 

With  respect  to  India,  insofar  as  such  restriction  would  otherwise  apply 
to  the  issuance  of  a  defense  export  authorization  allowing  the  transfer 
of  only  certain  specified  U.S.-origin  helicopter  parts  from  the  United  King- 
dom to  India. 

You  are  hereby  authorized  and  directed  to  report  this  determination  to 
the  Congress  and  to  arrange  for  its  publication  in  the  Federal  Register. 


OOTAJsAJUOA  0\Uiusdb-^^ 


THE  WHITE  HOUSE, 
Washington,  January  19,  2001. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  THE  TREASURY 

5  CFR  Part  3101 

RINs  1550-AB43,  3209-AA15 

Supplemental  Standards  of  Ethical 
Conduct  for  Employees  of  the 
Department  of  ttte  Treasury 

AGENCY:  Department  of  the  Treasury. 
ACTION:  Final  rule;  amendment. 

■ 

SUMMARY:  The  Department  of  the 
Treasury  (Department),  with  the 
concurrence  of  the  Office  of 
Government  Ethics  (OGE),  amends  the 
Supplemental  Standards  of  Ethical 
Conduct  for  Employees  of  the 
Department  of  the  Treasury  (Treasury 
Ethics  Regulations]  to  revise  the 
circumstances  under  which  certain 
Office  of  Thrift  Supervision  (OTS) 
employees  may  obtain  credit  cards  from 
OTS-regulated  savings  associations  or 
their  subsidiaries,  notwithstanding  the 
general  prohibition  against  "covered 
employees"  obtaining  loans  or 
extensions  of  credit  from  these  entities. 
The  amendment  also  eliminates 
unnecessary  provisions  concerning 
retail  store  credit  cards  and  mortgage 
assumptions. 

EFFECTIVE  DATE:  February  1,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 

Henry  H.  Booth,  Senior  Ethics  Coimsel, 
Office  of  the  Assistant  General  Counsel 
(General  Law  and  Ethics),  Department  of 
the  Treasury,  Room  1410,  Washington, 
DC  20220,  (202)  622-0450;  or  Caroline 
Morris,  Ethics  Coimsel,  OTS  General 
Law  Division,  1700  G  Street,  hJW, 
Washington,  DC  20552,  (202)  906-6431. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

The  Treasury  Ethics  Regulations  were 
issued  in  1995  to  minimize  potential 
conflicts  of  interest  and  supplement 
OGE's  Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch  (5 


CFR  part  2635)  (Standards).  See  60  FR 
22251  (May  5, 1995),  as  codified  at  5 
CFR  part  3101.  The  OTS-pertinent  part 
of  the  Treasury  Ethics  Regulations, 
Additional  rules  for  OTS  employees,  at 
5  CFR  3101.109  prohibits  "covered  OTS 
employees"  from  seeking  or  obtaining 
any  loan  or  other  extension  of  credit 
from  a  savings  association.  The 
requirement  prevents  employees  irom 
taking  actions  that  may  violate  conflict 
of  interest  laws  or  that  may  constitute 
violations  of  18  U.S.C.  213  concerning 
credit  extended  to  examiners. 
Exceptions  to  the  general  prohibition 
permit  covered  OTS  employees  to 
obtain  a  credit  card  from  a  savings 
association  imder  certain  circumstances. 
See  5  CFR  3101.109(c)(3). 

Under  the  current  regulation,  most 
covered  OTS  employees  are  permitted 
to  hold  and  use  savings  association 
credit  cards  if  they  recuse  themselves 
from  any  work  involving  savings 
associations  from  which  they  hold 
credit  cards.  This  general  exception, 
however,  is  not  available  to  covered 
OTS  employees  assigned  to  regional 
offices  who  wish  to  obtain  a  credit  card 
from  a  savings  association 
headquartered  in  their  region.  Under 
current  Treasury  Ethics  Regulations,  no 
regional  covered  employees  may  obtain 
credit  cards  from  a  savings  association 
headquartered  in  their  region.  See  5  CFR 
3101.109(c)(3)(i)(A). 

The  Department  has  been  prohibiting 
regional  covered  OTS  employees  from 
holding  credit  cards  issued  by  a  saving 
association  headquartered  in  thefr 
region  to  strengthen  public  confidence 
in  the  integrity  of  OTS  programs  and  to 
facilitate  the  assignment  of  work 
without  constraints  arising  from 
employees'  credit  card  recusals.  When 
adopted,  this  restriction  did  not  impose 
a  significant  burden  on  regional  covered 
employees  seeking  credit  cards.  Since 
then,  industry  consolidation  and 
conversions  to  the  savings  association 
charter  have  reduced  the  credit  card 
options  available  to  those  employees. 
Further,  the  ciurent  rules  have  created 
problems  in  terms  of  staffing  certain 
matters  because  of  widespiead  holding 
of  particular  cards  by  covered 
employees.  Subsequent  to  the  issuance 
of  the  Treasury  Ethics  Regulation,  the 
OTS  examined  the  extent  to  which 
credit  cards  present  conflicts  of  interest 
and  concluded  that  in  most  instances, 
neither  obtaining  nor  holding  a  credit 


card  creates  a  conflict  of  interest  or 
presents  a  likelihood  for  a  loss  of 
impartiality  by  an  OTS  employee.  For 
these  reasons,  the  existing  credit  card 
exception  is  being  revised  so  that  the 
general  prohibition  more  closely 
conforms  to  the  scope  of  18  U.S.C.  213, 
the  statutory  prohibition  barring  only 
examiners  from  accepting  credit  from 
savings  associations  that  they  examine. 
This  amended  rule  changes  the  Treasury 
Ethics  Regulations'  prohibition  against 
OTS  covered  employees  obtaining  credit 
and  the  exceptions  to  the  prohibition  in 
the  following  ways. 

A.  Application  to  OTS  Employees  Who 
Are  Not  Examiners 

To  assure  that  the  regional  and 
Washington  offices  have  maximum 
flexibility  to  assign  projects  to  covered 
employees  who  are  not  examiners,  this 
amendment  eliminates  the  requirement 
for  employees  who  are  not  examiners 
(attorneys,  economists,  analysts,  etc.)  to 
be  recused  from  work  concerning 
savings  associations  that  have  issued 
them  credit  cards.  These  employees  may 
obtain  a  credit  card  from  a  savings 
association  as  long  as  the  credit  card  is 
obtained  and  held  on  terms  and 
conditions  no  more  favorable  than  those 
offered  to  the  general  public.  >  Both  the 
existing  regulation  and  the  regulation  as 
amended  concern  the  extension  of 
credit  by  OTS-regulated  savings 
associations  and  their  subsidiaries.  The 
exceptions  in  the  existing  regulation 
allow  examiners  and  other  covered 
employees  to  obtain  credit  cards  from 
regulated  savings  associations  imdw 
certain  circmnstances.  These  exceptions 
applied  to  subsidiaries  of  regulated 
savings  associations  only  by 
implication.  The  amended  regulation 
specifically  extends  the  exceptions  for 
examiners  and  other  covered  employees 
to  subsidiaries  of  OTS-regulated  savings 
associations  from  which  credit  cards 
may  be  obtained.  See  new 
§  3101.109(c)(3)(i)  and  (ii). 

B.  Application  to  Examiners 

OTS  is  the  primary  federal  regulator 
of  savings  associations.  OTS  examiners 


'  OTS  will  continue  to  require  all  covered 
employees  to  disclose  their  savings  association 
credit  cards  on  annual  financial  disclosure  reports, 
and  to  require  employees  to  continue  to  attest  that 
their  credit  cards  were  obtained  and  are  being  held 
on  non- preferential  terms,  i.e.,  on  terms  and 
conditions  (including  collection  (>olicies)  no  more 
favorable  than  those  offered  to  the  general  public. 
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assigned  to  the  agency's  hve  regions 
conduct  examinations,  make 
recommendations  and  prepare  reports 
for  savings  associations  headquartered 
in  these  respective  geographical 
jurisdictions.  The  current  rule  prohibits 
examiners  from  holding  credit  cards 
issued  by  savings  associations 
headquartered  in  their  region.  This  rule 
continues  that  provision.  In  addition, 
OTS  assigns  examiners  with  certain 
skills  to  examine  institutions  outside 
their  region.  Consistent  with  the 
statutory  language,  the  rule  has  been 
revised  to  reflect  current  practice  of 
prohibiting  examiners  from  obtaining  or 
holding  credit  from  savings  associations 
headquartered  outside  their  region  if 
they  are  actually  assigned  to  examine 
the  savings  associations.  The  final  rule 
prohibits  an  examiner  from  obtaining  a 
credit  card  from  any  savings 
associations  or  their  subsidiaries  that 
are  headquartered  in  his  or  her  region: 
or  if  not  headquartered  in  the 
examiner's  region,  that  he  or  she  is 
assigned  to  examine.  The  rule  retains 
the  requirement  that  an  examiner  must 
obtain  and  hold  credit  cards  on  terms 
and  conditions  no  more  favorable  than 
those  offered  to  the  general  public. 

The  rule  also  requires  an  examiner  to 
submit  a  written  disqualification  from 
examining  a  savings  association  issuing 
a  credit  card  to  the  examiner,  but  not 
from  participating  in  other  regulatory 
and  supervisory  matters  affecting  the 
savings  association,  such  as 
applications,  investigations,  or  records 
review.  18  U.S.C.  212  and  213  do  not 
bar  such  participation,  and  permitting 
this  participation  by  examiners 
broadens  OTS  staffing  options  for 
various  activities. 

Because  this  rule  more  clearly 
connects  the  credit  card  restriction  to 
the  examiners'  actual  or  likely  work 
assignments,  it  will  provide  OTS 
examiners  greater  access  to  credit  cards 
without  restricting  the  flexibility  of 
supervisors  in  making  work  assignments 
and  without  increasing  the  potential  for 
conflicts  of  interest.  Therefore,  the  rule 
is  consistent  with  the  fundamental 
purpose  of  Treasury  Ethics  Regulations 
restrictions  on  savings  association  credit 
card  use  by  covered  OTS  employees. 

C.  Related  Changes 

The  existing  regulations  permit 
covered  employees  to  use  exceptions  to 
the  prohibition  only  under  limited 
circiunstances,  including  when  the 
employee  (1)  obtains  a  credit  card 
sponsored  by  a  retail  firm 
(§  3101.109(c)(3)(u));  or  (2)  obtains  the 
credit  through  the  assumption  of  a 
savings  association  mortgage  on  the 
employee's  residence  in  accordance 


with  the  mortgage's  original  terms 
(§  3101.109(c){3)(iii)).  The  amended  rule 
eliminates  the  reference  to  retail  store 
sponsored  credit  cards,  because  a  retail 
store  credit  card  issued  by  a  saving 
association  will  be  treated  no  differenUy 
than  any  other  savings  association 
issued  card.  The  amended  rule's 
reference  to  mortgage  assumptions  also 
is  being  deleted  as  unnecessary. 

The  current  rule's  prohibition  on 
obtaining  credit  from  a  savings 
association  in  §  3101.109(c)(1)  applies  to 
"any  loan  or  extension  of  credit, 
including  credit  obtained  through  the 
use  of  a  credit  card."  The  amended  rule 
shortens  and  simplifies  that  provision 
by  removing  the  reference  to  a  credit 
card.  It  is  clear  fionx  the  content  of  the 
rest  of  paragraph  (c)  that  credit  includes 
the  use  of  a  credit  card. 

n.  Matters  of  Regulatory  Procedure 

Administrative  Procedure  Act 

Pursuant  to  5  U.S.C.  553(a)(2),  (b).  and 
(d),  the  Department  has  foiuid  that  good 
cause  exists  for  waiving  the  regiUar 
notice  of  proposed  rulemaking, 
opportunity  for  public  conunent,  and 
30-day  delayed  effective  date  for  this 
final  rule  amendment.  This  action  is 
being  taken  because  it  is  in  the  public 
interest  that  this  rule,  which  concerns 
matters  of  agency  management, 
persormel,  organization,  practice  and 
procediuB,  and  which  relieves  certain 
restrictions  placed  on  OTS  employees, 
become  effective  on  the  date  of 
publication. 

Regulatory  Flexibility  Act  Analysis 

Piursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  the 
Department  certifies  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  niunber  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.]. 
Accordingly,  no  regulatory  flexibility 
analysis  is  required.  The  rule  would  not 
increase  the  regulatory  burden  on 
savings  associations.  "The  economic 
impact  of  this  rule  on  savings 
associations,  regardless  of  size,  is 
expected  to  be  minuscxde  at  most. 

Executive  Order  12866  Determination 

The  Department  has  determined  that 
this  final  rule  does  not  constitute  a 
"significant  regulatory  action"  for  the 
purposes  of  Executive  Order  12866. 

Unfunded  Mandates  Reform  Act  of  1995 
Determinations 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 


(Unfunded  Mandates  Act)  ^  requires  that 
an  agency  prepare  a  budgetary  impact 
statement  before  promulgating  a  rule 
that  includes  a  Federal  mandate  that 
may  result  in  expenditiu-e  by  State, 
local,  and  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
If  a  budgetary  impact  statement  is 
required,  section  205  of  the  Unfunded 
Mandates  Act  also  requires  an  agency  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  before 
promulgating  a  rule.  As  discussed  in  the 
preamble,  this  rule  limits  the 
restrictions  on  OTS  employees 
borrowing  from  savings  associations. 
The  Department  therefore  has 
determined  that  the  rule  will  not  result 
in  expenditures  by  State,  local,  or  tribal 
governments  or  by  the  private  sector  of 
$100  million  or  more.  Accordingly,  the 
Department  has  not  prepared  a 
budgetary  impact  statement  or 
specifically  addressed  the  regulatory 
alternatives  considered. 

List  of  Subiects  in  5  CFR  Part  3101 

Conflict  of  interests.  Ethics, 
Extensions  of  credit.  Government 
employees,  OTS  employees. 

Dated:  January  16,  2001. 
Neal  S.  Wolin. 

General  Counsel,  Department  of  the  Treasury. 

Approved:  January  19,  2001. 
Amy  L.  Comstock, 

Director,  Office  of  Government  Ethics. 

For  the  reasons  set  forth  in  the 
preamble,  the  Department,  with  the 
concurrence  of  OGE,  amends  5  CFR  part 
3101  as  follows: 

PART  3101— SUPPLEMENTAL 
STANDARDS  OF  ETHICAL  CONDUCT 
FOR  EMPLOYEES  OF  THE 
DEPARTMENT  OF  THE  TREASURY 

1.  The  authority  citation  for  part  3101 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301,  7301,  7353;  5 
U.S.C.  App.  (Ethics  in  Government  Act  of 
1978);  18  U.S.C.  212,  213;  26  U.S.C.  7214(b); 
E.O.  12674,  54  FR  15159,  3  CFR,  1989  Comp.. 
p.  215,  as  modified  by  E.O.  12731,  55  FR 
42547,  3  CFR,  1990  Comp.,  p.  306;  5  CFR 
2635.105.  2635.203(a).  2635.403(a).  2635.803, 
2635.807(a)(2)(ii). 

2.  In  §  3101.109,  paragraphs  (c)(1)  and 
(c)(3)  are  revised  to  read  as  follows: 

§  31 01 .1 09    Additional  rules  for  Office  of 
Thrift  Supervision  employees. 

***** 

(c)  Prohibited  borrowing — (1) 
Prohibition  on  employee  borrowing. 
Except  as  provided  in  this  section,  no 


2  Pub.  L.  104-4.  109  Stat.  48  (1995)  (codified  at 
2  U.S.C.  Chs.  17 A,  25). 
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covered  OTS  employee  shall  seek  or 
obtain  any  loan  or  extension  of  credit 
from  any  OTS-regulated  savings 
association  or  bom  an  officer,  director, 
employee,  or  subsidiary  of  any  such 
association. 
***** 

(3)  Exceptions — (i)  Covered  employees 
other  than  examiners.  Except  for 
examiners,  a  covered  OTS  employee,  or 
the  spouse  or  minor  child  of  a  covered 
OTS  employee,  may  obtain  a  credit  card 
bom  an  OTS-regiUated  savings 
association  or  its  subsidiary  if  the  credit 
card  is  issued  and  held  on  terms  and 
conditions  no  more  favorable  than  those 
offered  the  general  public. 

(ii)  Examiners.  An  examiner,  or  the 
spouse  or  minor  child  of  an  examiner, 
may  obtain  or  hold  a  credit  card  issued 
by  an  OTS-regulated  savings  association 
or  its  subsidiary,  if: 

(A)  The  savings  association  is  not 
headquartered  in  the  examiner's  region; 

(B)  The  examiner  is  not  assigned  to 
examine  the  savings  association; 

(C)  The  terms  and  conditions  are  no 
more  favorable  than  those  offered  to  the 
general  pubUc;  and 

(D)  The  examiner  submits  a  written 
disqualification  from  examining  that 
savings  association.  The  examiner 
nonetheless  may  participate  in  other 
supervisory  or  regulatory  matters 
involving  die  savings  association. 
***** 

(FR  Doc.  01-2735  Filed  1-31-01;  8:45  am] 

BILUNO  COOe  6720-01-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Doclcet  No.  2000-SW-61-AO;  Amendment 
39-12095;  AD  2000-23-52] 

RiN  2120-AA64 

Airworthiness  Directives;  Sikorsky 
Aircraft  Corporation  Model  S-76A,  S- 
76B,  and  S-76C  Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

summary:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  superseding  Airworthiness 
Directive  (AD)  2000-23-52,  which  was 
sent  previously  to  all  known  U.S. 
owners  and  operators  of  Sikorsky 
Aircraft  Corporation  (Sikorsky)  Model 
S-76A,  S-76B,  and  S-76C  heficopters 
ly  individual  letters.  This  AD  requires, 


before  further  flight,  performing  a 
fluorescent  penetrant  inspection  of  the 
main  rotor  shaft  assembly  (shaft).  Also 
required  are  reciuring  fluorescent 
penetrant  inspections  and  visual 
inspections  for  any  crack.  If  any  crack 
is  found,  the  shaft  must  be  replaced 
with  an  airworthy  shaft  before  further 
flight.  This  amendment  is  prompted  by 
the  discovery  of  two  in-service  cracked 
shafts,  one  with  477  hours  time-in- 
service  (TIS)  and  one  with  313  hoius 
TIS.  A  third  shaft,  that  had  been  rejected 
from  the  manufacturing  process  for 
other  reasons,  was  also  discovered  to 
have  a  crack.  The  actions  specified  by 
this  AD  are  intended  to  prevent  failure 
of  the  shaft  and  subsequent  loss  of 
control  of  the  helicopter. 
dates:  Effective  February  16,  2001,  to 
all  persons  except  those  persons  to 
whom  it  was  made  immediately 
effective  by  Emergency  AD  2000-23-52, 
issued  on  November  9,  2000,  which 
contained  the  requirements  of  this 
amendment. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
16.  2001. 

Comments  for  inclusion  in  the  Rides 
Docket  must  be  received  on  or  before 
April  2,  2001. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Coimsel,  Southwest  Region. 
Attention:  Rules  Docket  No.  2000-SW- 
61-AD,  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth,  Texas  76137.  You  may 
also  send  comments  electronically  to 
the  Rules  Docket  at  the  following 
address:  9-asw-adcomments@faa.gov. 

The  applicable  service  information 
may  be  obtained  from  Sikorsky  Aircraft 
Corporation,  Attn:  Manager, 
Commercial  Tech  Support,  6900  Main 
Street,  Stratford,  Connecticut  06614, 
phone  (203)  386-7860,  fax  (203)  386- 
4703.  This  information  may  be 
examined  at  the  FAA,  Office  of  the 
Regional  Counsel,  Southwest  Region, 
2601  Meacham  Blvd.,  Room  663,  Fort 
Worth,  Texas;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Gaulzetti,  Aviation  Safety 
Engineer,  Boston  Aircraft  Certification 
Office,  12  New  England  Executive  Park, 
Burlington,  MA  01803,  telephone  (781) 
238-7156.  fax  (781)  238-7199. 
SUPPLEMENTARY  INFORMATION:  On 
November  3,  2000,  the  FAA  issued  AD 
2000-23-51,  which  required  a  one-time 
fluorescent  penetrant  inspection  of  the 
shaft.  That  AD  was  prompted  by  the 


discovery  of  a  cracked  shaft  having  477 
hoiu«  TIS.  Since  the  issuance  of  that 
AD,  additional  incidents  of  cracked 
shafts  occurred,  and  we  determined  that 
additional  inspections  are  required.  On 
November  9,  2000,  we  issued 
superseding  Emergency  AD  2000-23- 
52,  for  Sikorsky  Model  S-76A,  S-76B. 
and  S-76C  helicopters,  which  requires 
an  initial  and  recurring  fluorescent 
penetrant  inspections  of  the  shaft.  Also 
required,  before  the  first  flight  of  each 
day,  are  visual  inspections  for  any 
crack.  If  any  crack  is  foimd,  the  shaft 
must  be  replaced  before  further  flight 
with  an  airworthy  shaft. 

The  FAA  has  reviewed  Sikorsky 
Aircraft  Corporation  Alert  Service 
Bulletin  No.  76-66-31,  Revision  B, 
dated  November  7,  2000,  which 
describes  procedures  for  inspecting  the 
shaft,  part  number  76351-09030  series 
and  76351-09630  series.  In  addition  to 
requiring  the  inspections  prescribed  in 
this  alert  service  bulletin,  the  FAA  has 
determined  that  certain  shafts,  part 
number  76351-09030  series,  serial 
numbers  with  a  prefix  of  "B"  and 
numbers  015-00700  through  00706, 
must  be  removed  from  service  because 
the  three  cracked  shafts  discovered  thus 
far  came  from  that  manu&ctiuing  lot. 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
Sikorsky  Model  S-76A,  S-76B,  and  S- 
76C  helicopters  of  the  same  type 
designs,  the  FAA  issued  superseding 
Emergency  AD  2000-23-52  to  prevent 
failure  of  the  shaft  and  subsequent  loss 
of  control  of  the  heUcopter.  The  AD 
requires,  before  further  flight, 
performing  a  fluorescent  penetrant 
inspection  of  the  shaft  in  the  area  above 
the  upper  shaft  output  seal  and  below 
the  lower  hub  attachment  flange. 
Thereafter,  reciuring  fluorescent 
penetrant  inspections  are  required  at 
specified  time  intervals  and  visual 
inspections  using  a  1  Ox  or  higher 
magnifying  glass  are  required  before  the 
first  flight  of  each  day.  If  any  crack  is 
found,  the  shaft  must  be  replaced  before 
further  flight  with  an  airworthy  shaft 
that  has  been  inspected  in  accordance 
with  the  requirements  of  this  AD.  The 
actions  must  be  accomplished  in 
accordance  with  the  alert  service 
bulletin  described  previously.  The  short 
compliance  time  involved  is  required 
because  the  previously  described 
critical  unsafe  condition  can  adversely 
affect  the  structural  integrity  and 
controUabiUty  of  the  helicopter. 
Therefore,  the  actions  stated  previously 
are  required  before  further  flight  and  at 
the  specified  time  intervals,  and  this  AD 
must  be  issued  immediately. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 


8508  Federal  Register /Vol.  66,  No.  22 /Thursday,  February  1,  2001 /Rules  and  Regulations 


and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
letters  issued  on  November  9,  2000,  to 
all  known  U.S.  owners  and  operators  of 
Sikorsky  Model  S-76A,  S-76B,  and  S- 
76C  helicopters.  These  conditions  still 
exist,  and  the  AD  is  hereby  published  in 
the  Federal  Register  as  an  amendment 
to  14  CFR  39.13  to  make  it  effective  to 
all  persons.  However,  there  was  an  error 
in  the  preamble  section  of  the 
emergency  AD;  the  superseded  AD 
niunber  is  2000-23-51.  the  emergency 
AD  incorrectly  referenced  AD  2000-53- 
21.  The  correction  to  the  superseded  AD 
number  is  made  in  this  AD;  the  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  an 
operator  nor  increase  the  scope  of  the 
AD. 

The  FAA  estimates  that  172 
helicopters  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  4  work  hours  per 
helicopter  to  accomplish  the  fluoresceut 
inspection,  V2  work  hour  per  helicopter 
to  perform  each  visual  inspection,  and 
8  work  hours  per  helicopter  to  replace 
the  shaft,  if  necessary,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts,  if  a  shaft  needs  to  be 
replaced,  will  cost  approximately 
$25,000  per  helicopter.  Based  on  these 
figures,  die  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$2,913,680  per  year  (assuming  $41,280 
for  the  initial  fluorescent  inspections; 
$206,400  for  5  repetitive  inspections  on 
each  helicopter;  $516,000  for  100  visual 
inspections  on  each  helicopter;  and 
$2,150,000  to  replace  the  shaft  on  half 
of  the  fleet). 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportimity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
argimients  as  they  may  desire. 
Commimications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 


additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  conunents, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
siunmarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rides  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
comments  submitted  in  response  to  this 
rule  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  2000-SW- 
61-AD."  The  postcard  will  be  date 
stamped  and  returned  to  the 
commenter. 

The  regidations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  E)ocket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Adnunistrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

2000-23-52    Sikorsky  Aircraft  Corporation: 

Amendment  39-12095.  Docket  No. 

2000-SW-61-AD.  Supersedes 

Emergency  AD  2000-23-51,  Docket  No. 

2000-SW-59-AD. 
Applicability:  Model  S-76A,  S-76B,  and 
S-76C1ielicopters,  with  main  rotor  shaft 
assembly  (shaft),  part  number  (P/N)  76351- 
09030  series  or  76351-09630  series,  installed, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  shaft  and 
subsequent  loss  of  control  of  the  helicopter, 
accomplish  the  following: 

(a)  Before  further  flight,  perform  a 
fluorescent  penetrant  inspection  of  the  shaft 
in  the  area  above  the  upper  shaft  output  seal 
and  below  the  lower  hub  attachment  flange 
for  any  cracks  in  accordance  with  the 
Accomplishment  Instructions,  paragraphs 
3.A.(1]  through  3.A.(8),  contained  in  Sikorsky 
Aircraft  Corporation  Alert  Service  Bulletin 
No.  76-66-31,  Revision  B.  dated  November 
7,  2000  (ASB). 

Note  2:  The  fluorescent  penetrant 
inspection  specified  in  this  AD  is  not  the 
fluorescent  penetrant  inspection  contained  in 
paragraph  4  of  Chapter  20-05-00  of  the 
applicable  maintenance  manual. 

(b)  Before  the  first  flight  of  each  day, 
visually  inspect  the  shaft  in  the  area  above 
the  upper  shaft  output  seal  and  below  the 
lower  hub  attachment  flange  for  any  cracks 
using  a  lOx  or  higher  magnifying  glass. 
Accomplish  this  inspection  in  accordance 
with  the  Accomplishment  InstrucUons. 
paragraphs  3.B.(1)  through  3.B.(5),  of  the 
ASB,  except  contacting  Sikorsky  Aircraft 
Corporation  is  not  required  by  this  AD. 

(c)  At  intervals  not  to  exceed  20  hours 
time-in-service  or  80  landings,  whichever 
occurs  first,  perform  a  fluorescent  penetrant 
inspection  of  the  shaft  in  the  area  above  the 
upper  shaft  output  seal  and  below  the  lower 
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lub  attachment  flange  in  accordance  with  the 
i  Lccomplishment  Instructions,  paragraphs 
3.C.(1)  through  3.C.(5),  of  the  ASB,  except 
contacting  Sikorsky  Aircraft  Corporation  is 
not  required  by  this  AD. 

(d)  if  a  crack  is  found  as  a  result  of  any  of 
the  inspections,  remove  the  shaft  and  replace 
it  with  an  airworthy  shaft  that  has  been 
inspected  in  accordance  with  paragraph  (a)  of 
this  AD  before  further  flight. 

(e)  Before  further  flight,  shafts.  F/N  76351- 
09030-series,  serial  numbers  with  a  prefix  of 
"B"  and  numbers  015-00700  through  00706, 
ipust  be  removed  from  service. 

(f)  An  alternative  method  of  compliance  or 
Adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Boston 
Aircraft  Certification  Office,  FAA.  Operators 
shall  submit  their  requests  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 
concur  or  comment  and  then  send  it  to  the 
Manager.  Boston  Aircraft  Certification  Office. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Boston  Aircraft 
Certification  Office. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  diis 
AD  can  be  accomplished. 

(h)  The  fluorescent  penetrant  and  visual 
inspections  shall  be  done  in  accordance  with 
the  Accomplishment  Instructions,  paragraphs 
3.A.(1)  through  3.A.(8),  3.B.(1)  through 
3.B.(5),  and  3.C.(1)  through  3.C.(5).  contained 
in  Sikorsky  Aircraft  Corporation  Alert 
Service  Bulletin  No.  76-66-31  (318B), 
Revision  B.  dated  November  7,  2000.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
Sikorsky  Aircraft  Corporation,  Attn:  Manager. 
Commercial  Tech  Support,  6900  Main  Street. 
Stratford.  Connecticut  06614.  phone  (203) 
386-7860.  fax  (203)  386-4703.  Copies  may  be 
inspected  at  the  FAA.  Office  of  the  Regional 
Counsel.  Southwest  Region.  2601  Meacham 
Blvd..  Room  663.  Fort  Worth.  Texas;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington. 
DC. 

(i)  This  amendment  becomes  effective  on 
February  16.  2001,  to  all  persons  except  those 
persons  to  whom  it  was  made  immediately 
effective  by  Emergency  AD  2000-23-52, 
issued  November  9,  2000,  which  contained 
the  requirements  of  this  amendment. 

Issued  in  Fort  Worth,  Texas,  on  )anuary  19, 
2001. 
Henry  A.  Armstrong, 

Manager,  Rotorcraft  Directorate,  Aircraft 
Certification  Service. 

IFR  Doc.  01-2611  Filed  1-31-01;  8:45  am] 

■LUNO  CODE  4010-13-U 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  270 

[Release  No.  IC-24828;  File  No.  87-11-97] 

RIN3235-AH11 

Investment  Company  Names 

AGENCY:  Securities  and  Exchange 

Commission,  iSEC). 

ACTION:  Final  rule;  request  for  comments 

on  Paperwork  Reduction  Act  burden 

estimate. 

summary:  The  Securities  and  Exchange 
Commission  is  adopting  a  new  nde 
under  the  Investment  Company  Act  of 
1940  to  address  certain  broad  categories 
of  investment  company  names  that  are 
likely  to  mislead  investors  about  an 
investment  company's  investments  and 
risks.  The  rule  requires  a  registered 
investment  company  with  a  name 
suggesting  that  tiie  company  focuses  on 
a  particular  type  of  investment  (e.g.,  an 
investment  company  that  calls  itself  the 
ABC  Stock  Fund,  the  XYZ  Bond  Fund, 
or  the  QRS  U.S.  Government  Fund)  to 
invest  at  least  80%  of  its  assets  in  the 
type  of  investment  suggested  by  its 
name.  The  rule  also  would  address 
names  suggesting  that  an  investment 
company  focuses  its  investments  in  a 
particular  countr>'  or  geographic  region, 
names  indicating  that  a  company's 
distributions  are  exempt  from  income 
tax,  and  names  suggesting  that  a 
company  or  its  shares  are  guaranteed  or 
approved  by  the  United  States 
government. 

dates:  Effective  Date:  March  31,  2001. 
Compliance  Date:  Registered  investment 
companies  must  comply  with 
§  270.35d-l  by  July  31.  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
G.  Cellupica,  Senior  Special  Counsel,  or 
John  L.  Sullivan.  Senior  Coimsel,  Office 
of  Disclosure  Regulation,  at  (202)  942- 
0721,  or,  regarding  accounting  issues, 
Kenneth  B.  Robins,  Office  of  the  Chief 
Accoimtant,  at  (202)  942-0590,  in  the 
Division  of  Investment  Management, 
Securities  and  Exchange  Commission, 
450  5th  Street,  NW.,  Washington,  DC 
20549-0506. 

SUPPLEMENTARY  INFORMATION:  The 
Securities  and  Exchange  Commission 
("Commission")  is  adopting  new  rule 
35d-l  (17  CFR  270.35d-l)  under  the 
Investment  Company  Act  of  1940  (15 
U.S.C.  80a-l  ef  seg.)  ("Investment 
Company  Act").' 
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I.  Introduction 

Section  35(d)  of  the  Investment 
Company  Act,  as  amended  by  the 
National  Securities  Markets 
Improvement  Act  of  1996,  prohibits  a 
registered  investment  company  from 
using  a  name  that  the  Commission  finds 
by  rule  to  be  materially  deceptive  or 
misleading.^  Before  section  35(d)  was 
amended,  the  Commission  was  required 
to  declare  by  order  that  a  particular 
name  was  misleading  and,  if  necessary, 
obtain  a  federal  court  order  prohibiting 
further  use  of  the  name.  In  amending 
section  35(d),  Congress  reaffirmed  its 
concern  that  investors  may  focus  on  an 
investment  company's  name  to 
determine  the  company's  investments 
and  risks,  and  recognized  that  investor 
protection  woidd  be  improved  by  giving 
the  Commission  rulemaking  authority  to 
address  potentially  misleading 
investment  company  names.^ 

Today  the  Commission  is  adopting 
new  rule  35d-l  to  address  certain 
investment  company  names  that  are 
likely  to  mislead  an  investor  about  a 
company's  investment  emphasis.  The 
Commission  believes  that  investors 
should  not  rely  on  an  investment 
company's  name  as  the  sole  source  of 
information  about  a  company's 
investments  and  risks.^  An  investment 


>  Unless  otherwise  noted,  all  references  to  "rule 
35d-l"  or  any  paragraph  of  the  rule  will  be  to  17 
CFR  270.35d-l.  as  adopted  by  tliis  release. 


2 15  U.S.C.  80a-34(d);  Pub.  L.  No.  104-290.  §  208, 
110  SUt.  3416.  3432  (1996). 

3  See  S.  Rep.  No.  293. 104th  Cong..  2d  Sess.  8- 
9(1996). 

■•  See  generally  "Investor  Protection:  Tips  from  an 
SEC  Insider,"  Remarks  by  Arthur  Levitt,  Chairman. 
SEC.  before  the  Investors'  Town  Meeting  at  the 
Houstonian  Hotel,  Washington.  D.C  (Apr.  12, 1995) 
("An  informed  investor  looks  beyond  the  packaging 
of  a  fund,  and  also  sees  what's  inside."):  "The  SEC 
and  the  Mutual  Fund  Industry:  An  Enlightened 
Partnership,"  Remarks  by  Arthur  Levitt,  Chairman, 

Continued 
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company's  name,  like  any  other  single 
piece  of  information  about  an 
investment,  cannot  tell  the  whole  story 
about  the  investment  company.'  As 
Congress  has  recognized,  however,  the 
name  of  an  investment  company  may 
communicate  a  great  deal  to  an  investor. 

The  rule  applies  to  all  registered 
investment  companies,  including 
mutual  funds,  closed-end  investment 
companies,  and  imit  investment  trusts 
("UITs"),  and  requires  an  investment 
company  with  a  name  that  suggests  a 
partioUar  investment  emphasis  to 
invest  in  a  manner  consistent  with  its 
name.  The  nde,  for  example,  would 
require  an  investment  company  with  a 
name  that  suggests  that  the  company 
focuses  on  a  particular  type  of  security 
[e.g.,  an  investment  company  that  calls 
itself  the  ABC  Stock  Fund,  the  XYZ 
Bond  Fund,  or  the  QRS  U.S. 
Government  Fimd)  to  invest  at  least 
80%  of  its  assets  in  the  type  of  seciuity 
indicated  by  its  name.  An  investment 
company  seeking  maximum  flexibility 
with  respect  to  its  investments  would  be 
free  to  select  a  name  that  does  not 
connote  a  particular  investment 
emphasis. 

Under  current  positions  of  the 
Division  of  Investment  Management 
("Division"),  an  investment  company 
with  a  name  suggesting  that  the 
company  focuses  on  a  particidar  type  of 
investment  generally  is  required  to 
invest  only  65%  of  its  assets  in  the  type 
of  investment  suggested  by  its  name.^  In 
1997,  we  proposed  rule  35d-l  to  replace 
the  staff's  positions  with  a  rule 
codifying  the  Commission's  views  and 
to  increase  the  65%  threshold  to  80%.' 

Today  we  are  adopting  rule  35d-l 
and  the  80%  investment  requirement  to 
guard  against  the  use  of  misleading 
investment  company  names  and  to 


SEC.  before  the  General  Membership  Meeting  of  the 
Investment  Company  Institute  ("ICI")  at  the 
Washington  Hilton  Hotel,  Washington,  D.C.  (May 
19, 1995)  ("some  fund  names  can  leave  investors 
with  the  wrong  impression  about  (the  fund's) 
safety."). 

'  See  Herman,  The  Confusion  is  Mutual:  Buyers 
Beware  When  Funds  Drift  From  Original  Intent, 
New  York  Daily  News,  Oct.  24, 1999,  at  S;  Millman, 
First  Pop  The  Hood:  A  Fund's  Name  May  Tell  You 
Nothing  About  How  It  Acts,  U.S.  News  ft  World 
Rep.,  Feb.  3,  1997,  at  70. 

*The  Division  continues  to  take  this  position  in 
reviewing  investment  company  disclosure, 
although  the  Division's  formal  guidance  in  this  area 
was  rescinded  as  part  of  the  general  overhaul  of 
Form  N-IA  in  1998.  See  Former  Guide  1  to  Form 
N-IA,  Investment  Company  Act  Release  No.  13436 
(Aug.  12, 1983)  (48  FR  37928  (Aug.  22,  1983))  ("N- 
lA  Guidelines  Release")  (rescinded  by  Investment 
Company  Act  Release  No.  23064  (Mar.  13,  1998)  (63 
FR  13916  (March  23,  1998)  at  13940  n.214)  ("N-IA 
Amendments")). 

'  Investment  Company  Act  Release  No.  22530 
(Feb.  27,  1997)  (62  FR  10955  (Mar.  10,  1997), 
correction  62  FR  24161  (May  2, 1997))  ( 'Proposing 
Release"). 


implement  Congress's  intent  in 
amending  section  35(d].  Requiring  an 
investment  company  to  invest  at  least 
80%  of  its  assets  in  the  type  of 
investment  suggested  by  its  name  will 
provide  an  investor  greater  assurance 
that  the  company's  investments  will  be 
consistent  with  its  name.  The  need  for 
investment  companies  to  invest  in  a 
manner  consistent  with  their  names  is 
particularly  important  to  retirement 
plan  and  other  investors  who  place  great 
emphasis  on  allocating  their  investment 
company  holdings  in  well-defined  types 
of  investments,  such  as  stocks,  bonds, 
and  money  market  instnmients.*  As  of 
the  end  of  1999,  an  estimated  82.8 
million  individuals  in  48.4  million  U.S. 
households  held  $  5.5  trillion  in  mutual 
fimd  assets.^  These  investors  face  an 
increasingly  diverse  imiverse  of 
investment  companies  when  choosing  a 
company  suitable  for  their  investment 
needs. *°  The  80%  investment 
requirement  will  help  reduce  confusion 
when  an  investor  selects  an  investment 
company  for  specific  investment  needs 
and  asset  allocation  goals. 

n.  Discussion 

The  Commission  received  28  letters 
commenting  on  proposed  rule  35d-l.^i 
Most  of  the  commenters  supported  the 
proposal,  asserting  that  an  investment 
company  with  a  name  indicating  that  it 
will  invest  in  a  particular  security  or 
industry  should  follow  an  overall 
investment  strategy  consistent  with  its 
name.  Many  commenters  recommended 
revisions  to  the  proposed  rule.  In 
addition,  the  Commission  has  received 
five  rulemaking  petitions  urging 
adoption  of  the  proposed  nde.'^  The 


•  See,  e.g.,  Vickers,  A  Price  of  Success:  An 
Unbalanced  Portfolio.  N.Y.  Times,  Jan.  12, 1997,  at 
F6;  Classman,  With  New  Year,  Stock  Up  a  401(k) 
for  the  Long  Term.  Wash.  Post,  |an.  1,  1997,  at  C13. 
The  amount  of  retirement  assets  invested  in  mutual 
funds  totaled  $2.5  trillion  at  the  end  of  1999, 
representing  an  increase  of  $553  billion,  or  29%, 
over  the  1998  year-end  total  of  $1.9  trillion.  KH. 
Mutual  Fund  Fact  Book  49-50  (2000).  This  $2.5 
trillion  in  mutual  fund  retirement  plan  assets 
represented  36%  of  all  muttial  fimd  assets  at  year- 
end  1999.  Id.  at  49.  The  IQ  estimates  that,  in  1998, 
77%  of  fund  shareholders  invested  primarily  for 
retirement  purposes.  IQ,  1998  Profile  of  Mutual 
Fund  Shareholders  (1999). 

»W.  at41. 

'<>  According  to  Division  estimates  based  on  data 
from  the  ICI  and  Lipper  Analytical  Services, 
between  September  1985  and  )uly  2000,  investment 
company  assets  increased  from  $591  billion  to  $7.4 
trillion,  and  the  number  of  investment  companies 
(including  the  individual  series  of  registered  mutual 
funds)  increased  bom  9,200  to  32,403. 

'  >  A  summary  of  the  comments  prepared  by  the 
staff  of  the  Division  of  Investment  Management  is 
available  in  the  public  comment  file  for  S7-11-97. 

>^  Rulemaking  Petition  by  the  Financial  Planning 
Association  (June  28,  2000);  Rulemaking  Petition  by 
Fund  Democracy,  LLC  (June  28,  2000);  Rulemaking 
Petition  by  Consumer  Federation  of  America,  e(  al. 


Commission  is  adopting  rule  35d-l 
with  the  modifications  described  below 
that  address  commenters'  concerns, 

A.  General 

1 .  Names  Indicating  an  Investment 
Emphasis  in  Certain  Investments  or 
Industries 

We  are  adopting,  substantially  as 
proposed,  the  requirement  that  an 
investment  company  with  a  name  that 
suggests  that  the  company  focuses  its 
investments  in  a  particular  type  of 
investment  (e.g.,  the  ABC  Stock  Fimd  or 
XYZ  Bond  Fimd)  or  in  investments  in 
a  particular  industry  (e.g.,  the  ABC 
Utilities  Fund  or  the  XYZ  Health  Care 
Fund)  invest  at  least  80%  of  its  assets 
in  the  type  of  investment  suggested  by 
the  name. '3  The  80%  requirement  will 
allow  an  investment  company  to 
maintain  up  to  20%  of  its  assets  in  other 
investments.  In  the  case  of  mutual 
funds,  these  assets,  for  example,  could 
include  cash  and  cash  equivalents  that 
could  be  used  to  meet  redemption 
requests.  While  many  commenters 
supported  setting  the  investment 


(Aug.  8,  2000);  Rulemaking  Petition  by  National 
Association  of  Investors  Corporation  (Oct.  9,  2000); 
Rulemaking  Petition  by  the  American  Federation  of 
Labor  and  Congress  of  Industrial  Organizations 
("AFL-aO")  (Dec.  20,  2000).  The  rulemaking 
petitions  are  available  for  inspection  and  copying 
in  File  No.  4-439  in  the  Conunission's  Public 
Reference  Room. 

"  Rule  35d-l(a)(2).  A  mutual  fimd  that  uses  a 
name  suggesting  that  it  is  a  money  market  fimd 
would  continue  to  be  subject  to  the  maturity, 
quality,  and  diversification  requirements  of  rule  2a- 
7  under  the  Investment  Company  Act,  and  its  name 
would  be  deemed  misleading  under  section  35(d) 
of  the  Investment  Company  Act  if  it  did  not  comply 
with  these  requiremente.  (17  CFR  270.2a-7(b)  &  (c)). 

The  language  of  the  proposal  would  have 
required  an  investment  company  with  a  name  that 
suggests  that  the  company  focuses  its  investments 
in  a  particular  type  of  security  to  invest  at  least  80% 
of  its  assets  in  the  indicated  securities.  Proposed 
rule  35d-l(a)(2).  We  have  modified  this  language  to 
require  that  an  investment  company  with  a  name 
that  stiggests  that  the  company  focuses  its 
investments  in  a  particular  type  of  investment 
invest  at  least  80%  of  its  assets  in  the  indicated 
investments.  Rule  35d-l(a)(2).  In  appropriate 
circumstances,  this  would  permit  an  investment 
company  to  include  a  synthetic  instrument  in  the 
80%  basket  if  it  has  economic  characteristics 
similar  to  the  seciuities  included  in  that  basket. 

We  note  that,  for  purposes  of  applying  the  80% 
investment  requirement,  an  investment  company 
may  "look  through"  a  repurchase  agreement  to  the 
collateral  underlying  the  agreement  (typically, 
government  securities),  and  apply  the  repurchase 
agreement  toward  the  80%  investment  requirement 
based  on  the  type  of  securities  comprising  its 
collateral.  Cf.  Treatment  of  Repurchase  Agreements 
and  Refunded  Securities  as  an  Acquisition  of  the 
Underlying  Securities,  Investment  Company  Act 
Release  No.  24050  (Sept.  23,  1999)  ((64  FR  52476 
(Sept.  29,  1999))  (proposing  rule  that  would  codify 
prior  staff  positions  permitting  investment 
companies  to  "look  through"  counterparties  to 
certain  repurchase  agreements  and  treat  securities 
comprising  the  collateral  as  investments  for  certain 
purposes  under  the  Act). 
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requirement  at  80% ,  some  commenters 
opposed  the  level  of  the  investment 
requirement,  arguing  that  it  would 
unduly  restrict  legitimate  portfolio 
strategies  and  result  in  decreased 
diversification  and  increased  risk  and 
deter  investment  companies  from  using 
descriptive  names. 

The  Commission  disagrees  with  these 
commenters.  Investment  companies  are 
not  required  to  adopt  names  that 
describe  their  investment  policies. 
Those  investment  companies  that  do  not 
adopt  such  a  name  are  not  subject  to  the 
80%  requirement.  We  believe  that  if  an 
investment  company  elects  to  use  a 
name  that  suggests  its  investment 
policy,  it  is  important  that  the  level  of 
required  investment  be  high  enough  that 
the  name  will  accurately  reflect  the 
company's  investment  policy. 
Moreover,  we  believe  that  certain 
modifications  to  the  proposed  rule  (e.g., 
aUowing  an  investment  company  to 
have  a  policy  that  it  will  notify  its 
shareholders  60  days  prior  to  a  change 
in  its  investment  policy,  rather  than 
requiring  that  the  investment  policy  be 
fundamental)  will  maintain  the  rule's 
flexibility  and  prevent  the  percentage 
investment  requirement  from  being  too 
restrictive.!'* 

One  commenter  recommended  that 
the  Commission  adopt  an  additional 
requirement  that  the  remaining  20%  of 
an  investment  company's  assets  be 
invested  in  securities  that  are 
substantially  equivalent  to  its  primary 
investments.  We  are  not  adopting  the 
commenter's  recommendations  because 
we  do  not  believe  that  an  investment 
company's  name,  standing  alone,  can  be 
expected  to  fully  inform  investors  about 
all  of  the  investments  of  the  company.  ^^ 


>*  See  infra  note  and  accompanying  text 
(discussing  notice  alternative). 

"  See,  e.g.;  Item  2(b)  of  Form  N-l  A  (requiring  a 
mutual  fund's  prospectus  to  identify  its  principal 
investment  strategies,  including  the  types  of 
securities  in  which  the  fund  invests  principally). 
We  note  that  an  investment  company  that  is 
covered  by  the  rule  should  disclose  its  policy  to 
invest  its  assets  in  accordance  with  the  80% 
investment  requirement  suggested  by  its  name  as 
one  of  its  principal  investment  strategies  in  the 
prospectus.  We  would  not  object  if  mutual  funds 
that  change  an  existing  investment  policy  from  65% 
to  80%  to  comply  with  rule  35d-l  file  an 
amendment  to  a  registration  statement  disclosing 
the  80%  investment  policy  pursuant  to  rule  485(b) 
under  the  Securities  Act  of  1933,  provided  that  the 
post -effective  amendment  otherwise  meets  the 
conditions  for  immediate  effectiveness  under  the 
rule.  17  CFR  230.485(b).  This  also  would  apply  to 
closed-end  interval  funds  filing  post-«fTective 
amendments  pursuant  to  rule  486(b)  under  the 
Securities  Act.  17  CFR  230.486(b).  In  other 
circumstances,  mutual  funds  must  determine 
whether  an  amendment  to  a  registration  statement 
that  discloses  changes  in  investment  policy  should 
be  filed  pursuant  to  rule  485(a)  or  may  be  filed 
pursuant  to  rule  485(b)  under  the  Securities  Act.  1 7 
CFR  230.485(a)  and  230.485(b).  Ukewise,  closed- 


Further,  we  are  concerned  that 
restricting  the  investment  of  the 
remaining  20%  of  an  investment 
company's  assets  would  unnecessarily 
reduce  the  manager's  flexibility  without 
providing  significant  additional  benefit 
to  shareholders. 

We  note,  however,  that  the  80% 
investment  requirement  is  not  intended 
to  create  a  safe  harbor  for  investment 
company  names.  A  name  may  be 
materially  deceptive  and  misleading 
even  if  the  investment  company  meets 
the  80%  requirement.  Index  funds,  for 
example,  generally  would  be  expected 
to  invest  more  than  80%  of  their  assets 
in  investments  connoted  by  the 
applicable  index.  Similarly,  a  UTT  with 
a  name  indicating  that  its  distributions 
are  tax-exempt  may  have  a  misleading 
name  even  if  it  invests  80%  of  its  assets 
in  tax-exempt  investments.*^ 

We  are  modifying  the  requirement  in 
the  proposal  that  the  80%  investment 
requirement  be  a  fundamental  policy  of 
the  investment  company,  i.e.,  a  policy 
that  may  not  be  changed  without 
shareholder  approval.*'  Most 
commenters  opposed  the  fundamental 
policy  requirement,  arguing  that  it 
would  be  too  burdensome  for- 
investment  companies,  constraining 
their  ability  to  respond  efficiently  to 
market  events  or  to  new  regulatory 
requirements,  and  discouraging  them 
bom  using  descriptive  names. 

The  Commission  is  persuaded  by  the 
commenters'  arguments,  and  the  rule,  as 
adopted,  generally  will  provide 
investment  companies  with  an 
alternative  to  the  fundamental  policy 
requirement.  In  lieu  of  adopting  the 
80%  investment  requirement  as  a 
fundamental  policy,  an  investment 
company  may  adopt  a  policy  that  it  will 
provide  notice  to  shareholders  at  least 
60  days  prior  to  any  change  to  its  80% 
investment  policy. '^  This  notice 


end  interval  funds  filing  post-efiective  amendments 
in  other  circumstances  must  determine  whether 
they  must  file  pursuant  to  rule  486(a)  or  may  file 
pursuant  to  rule  486(b)  of  the  Securities  Act.  17 
CFR  230.486(a)  and  230.486(b). 

»^The  Division  currently  applies  a  95% 
investment  requirement  to  tax-exempt  UTTs.  Cf. 
Guide  1  of  Proposed  Form  N-7,  Investment 
Company  Act  Release  No.  15612  (Mar.  9, 1987)  (52 
FR  8268  (Mar.  17, 1987)  at  8295)  (proposing  release 
for  Form  N-7,  proposed  form  for  registration  of 
UTTs)  ("The  staff  takes  the  position  that  a  (tax- 
exempt)  trust  must  have  at  least  95%  of  its  net 
assets  invested  in  tax-exempt  securities  in  order  to 
have  substantially  all  of  its  net  assets  so  invested."). 

"  See  section  8(b)(3)  of  the  Investment  Company 
Act,  15  U.S.C.  80a-8(b)(3)  (regarding  policies 
deemed  fundamental  by  an  investment  company), 
and  section  13(a)(3)  of  the  Investment  Company 
Act,  15  U.S.C.  BOa-1 3(a)(3)  (requiring  shareholder 
approval  to  change  a  policy  deemed  fundamental 
under  section  8(b)(3)). 

>sRule  35d-l(a)(2)(ii)  and  (a)(3)(lii).  The  notice 
must  be  in  plain  English  in  a  separate  written 


alternative  will  ensure  that  when 
shareholders  purchase  shares  in  an 
investment  company  based  on  its  name, 
and  with  the  expectation  that  it  will 
follow  the  investment  policy  suggested 
by  that  name,  they  will  have  sufficient 
time  to  decide  whether  to  redeem  their 
shares  in  the  event  that  the  investment 
company  decides  to  pursue  a  different 
investment  policy.*"  Any  investment 
company  that  changes  its  80% 
investment  policy  would,  of  course,  also 
be  required  to  change  its  name,  as 
necessary  to  comply  with  the 
requirements  of  rule  35d-l  in  light  of  its 
new  investment  policy. 

We  are,  however,  adopting,  as 
proposed,  the  provision  that  the  80% 
investment  requirement  be  adopted  as  a 
fundamental  policy  for  tax-exempt 
investment  companies.  This 
requirement  is  consistent  with  the  long- 
standing Division  position  that  a  tax- 
exempt  fund  may  not  change  its  tax- 
exempt  status  without  shareholder 
approval.^"  The  Commission  believes 
that  the  80%  investment  requirement 
should  continue  to  be  a  fundamental 
policy  for  a  tax-exempt  investment 
company  because  of  the  critical 
importance  of  the  tax-exempt  status  to 
its  investors. 


document.  See  rule  35d-l(c)(l).  Securities  Act  rule 
421(d)(2)  (17  CFR  230.421(d)(2))  lists  the  following 
plain  English  principles:  (i)  Short  sentences;  (ii) 
definite,  concrete,  everyday  words;  (iii)  active 
voice;  (iv)  tabular  presentation  or  bullet  lists  for 
complex  material,  whenever  possible;  (v)  no  legal 
jargon  or  highly  technical  terms;  and  (vi)  no 
multiple  negatives.  The  notice,  as  well  as  the 
envelope  containing  the  notice,  also  must  contain 
a  prominent  statement  such  as  "Important  Notice 
Regarding  Change  in  Investment  Policy."  As  an 
alternative  to  this  requirement,  if  the  notice  is  sent 
in  a  separate  mailing,  the  prominent  statement  may 
appear  either  on  the  envelope  or  on  the  notice  itself. 
See  rule  35d-l(c)(2)  and  (3). 

'*  We  believe  that  an  investment  company  should 
update  its  prospectus  to  reflect  an  upcoming  change 
in  its  80%  investment  policy  by  means  of  an 
amendment  to  its  registration  statement  or  a 
prospectus  supplement  or  "sticker"  no  later  than 
the  time  that  it  provides  notice  to  its  current 
shareholders  of  the  change  in  policy.  In  addition, 
after  an  investment  company  and/or  its  investment 
adviser  have  taken  steps  that  will  result  in  a  change 
in  the  company's  80%  investment  policy  but  before 
the  time  when  notice  to  current  shareholders  is 
required  by  rule  35d-l,  it  may  be  materially 
misleading  for  an  investment  company  to  sell  its 
shares  to  investors  without  prospectus  disclosure  of 
the  upcoming  change.  The  time  at  which 
prospectus  disclosure  is  required  depends  on  all  the 
facts  and  circumstances,  including  the  degree  of 
certainty  that  the  change  will  occur  and  the  steps 
that  have  been  taken  to  effect  the  change. 

^°  See  Certain  Matters  Concerning  Investment 
Companies  Investing  in  Tax-Exempt  Securities, 
Investment  Company  Act  Release  No.  9785  (May 
31,  1977)  (42  FR  29130  (June  7, 1977));  Letter  to 
Matthew  P.  Fink,  Senior  Vice  President  and  General 
Counsel.  IQ.  from  Mary  Joan  Hoene,  Deputy 
Director,  Division  of  Investment  Management,  SBC 
(pub.  avail.  Dec.  3,  1987)  ( "Fink  Utter  "). 
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2.  Names  Indicating  an  Investment 
Emphasis  in  Certain  Coimtries  or 
Geographic  Regions 

We  are  modifying  our  proposal  to 
require  investment  companies  with 
names  that  suggest  that  they  focus  their 
investments  in  a  particiilar  country  [e.g.. 
The  ABC  Japan  Fund)  or  in  a  particular 
geographic  region  (e.g.,  The  XYZ  Latin 
America  Fund)  to  meet  a  two-part  80% 
investment  requirement.^^  Rule  35d-l, 
as  adopted,  requires  that  an  investment 
company  with  a  name  that  suggests  that 
it  focuses  its  investments  in  a  particular 
country  or  geographic  region  adopt  a 
poUcy  to  invest  at  least  80%  of  its  assets 
in  investments  that  are  tied 
economically  to  the  particular  country 
or  geographic  region  suggested  by  its 
name.^^  The  investment  company  also 
must  disclose  in  its  prospectus  the 
specific  criteria  that  are  used  to  select 
investments  that  meet  this  standard.^a 

As  proposed,  rule  35d-l  would  have 
required  these  investment  companies  to 
invest  in  securities  that  met  one  of  three 
criteria  specified  in  the  rule.^*  Most 
commenters  addressing  this  aspect  of 
the  proposed  rule  opposed  the  two-part 
test,  arguing  that  the  specific  criteria 
would  be  too  restrictive  because  there 


''  The  language  of  the  proposal  would  have 
required  an  investment  company  with  a  name  that 
suggests  that  the  company  focuses  its  investments 
in  a  particular  country  or  geographic  region  to 
invest  at  least  80%  of  its  assets  in  securities  of 
issuers  that  are  tied  economically  to  that  country  or 
region.  Proposed  rule  35d-l(a)(3).  We  have 
modified  this  language  to  require  that  such  an 
investment  company  invest  at  least  80%  of  its 
assets  in  investments  that  are  tied  economically  to 
the  particular  country  or  geographic  region 
suggested  by  its  name.  Rule  3Sd-l(a)(3)(i|.  See 
supra  note  13. 

"Rule  35d-l(a)(3)(i).  The  term  •geographic 
region"  includes  one  or  more  states  of  the  United 
States  or  a  geographic  region  within  the  United 
States. 

One  commenter  expressed  concern  that  the  rule, 
by  its  terms,  would  apply  to  an  investment 
company  with  a  long-standing  trade  name  that 
includes  a  geographic  location,  such  as  the  city 
where  the  company  is  headquartered,  but  which  is 
not  intended  to  refer  to  the  geographic  region  in 
which  the  company  invests.  We  do  not  intend  that 
rule  3Sd-l  would  require  an  investment  company 
to  change  its  name  in  these  circumstances,  where 
the  connotation  of  the  name  is  clear  through  long- 
standing usage  and  there  is  no  risk  of  investor 
confusion. 

»Rule35d-l(a)(3)(ii). 

"  Proposed  rule  35d-l(a)(3).  Specifically,  the 
investment  would  have  to  have  been  in:  (i) 
securities  of  issuers  that  are  organized  under  the 
laws  of  the  country  or  of  a  country  within  the 
geographic  region  suggested  by  the  company's  name 
or  that  maintain  their  principal  place  of  business  in 
that  country  or  region;  (ii)  securities  that  are  traded 
principally  in  the  country  or  region  suggested  by 
the  company's  name;  or  (iii)  securities  of  issuers 
that,  during  the  issuer's  most  recent  fiscal  year, 
derived  at  least  50%  of  their  revenues  or  profits 
from  goods  produced  or  sold,  investments  made,  or 
services  performed  in  the  country  or  region 
suggested  by  the  company's  name  or  that  have  at 
least  50%  of  their  assets  in  that  country  or  region. 


may  be  additional  securities  that  would 
not  meet  any  of  the  criteria  but  would 
expose  an  investment  company  to  the 
economic  fortunes  and  risks  of  the 
coimtry  or  geographic  region  indicated 
in  the  company's  name.  We  are 
persuaded  by  these  comments,  which 
are  consistent  with  the  historical 
position  of  the  Division  of  Investment 
Management.  2*  The  disclosine  approach 
that  we  are  adopting  will  allow  an 
investment  company  the  flexibility  to 
invest  in  additional  types  of 
investments  that  are  not  addressed  by 
the  three  proposed  criteria,  but  expose 
the  company's  assets  to  the  economic 
fortunes  and  risks  of  the  country  or 
geographic  region  indicated  by  its 
name.^* 

3.  Tax-Exempt  Investment  Companies 

We  are  adopting  substantially  as 
proposed  the  requirement  that  an 
investment  company  that  uses  a  name 
suggesting  that  its  distributions  are 
exempt  firom  federal  income  tax  or  firom 
both  federal  and  state  income  taxes 
adopt  a  fundamental  policy:  (i)  to  invest 
at  least  80%  of  its  assets  in  investments 
the  income  from  which  is  exempt,  as 
appUcable,  from  federal  income  tax  or 
from  both  federal  and  state  income 
tax;  27  or  (ii)  to  invest  its  assets  so  that 
at  least  80%  of  the  income  that  it 
distributes  will  be  exempt,  as 
applicable,  from  federal  income  tax  or 
firom  both  federal  and  state  income  tax. 


^^  Cf.  Letter  to  Registrants  from  Carolyn  B.  Lewis, 
Assistant  Director,  Division  of  Investment 
Management.  SEC  (Feb.  22. 1993)  at  II.A.  (rescinded 
by  N-IA  Amendments,  supra  note  6,  at  13940 
n.214)  (using  substantially  the  same  three  proposed 
criteria,  but  indicating  that  the  Division  would 
consider  other  criteria). 

"  For  example,  an  investment  company  may 
invest  in  a  foreign  stock  index  futures  contract 
traded  on  a  U.S.  commodities  exchange,  which  may 
not  meet  any  of  the  three  proposed  criteria  but 
could  expose  the  investment  company  to  the 
economic  fortunes  and  risks  of  the  geographic 
region  covered  by  the  index.  We  note,  however,  that 
if  an  investment  company  uses  a  criterion  that 
requires  qualifying  investments  to  be  in  issuers  that 
derive  a  specified  proportion  of  their  revenues  or 
profits  from  goods  produced  or  sold,  investments 
made,  or  services  performed  in  the  applicable 
country  or  region,  or  that  have  a  specified 
proportion  of  their  assets  in  that  country  or  region, 
the  Division,  consistent  with  its  current  position, 
would  expect  the  proportion  used  to  be  at  least 
50%,  in  order  for  the  investments  to  be  deemed  to 
be  tied  economically  to  the  country  or  region. 

"  Rule  35d-l(a)(4)(i).  The  language  of  the 
proposal  would  have  required  an  investment 
company  with  a  name  that  suggests  that  the 
company's  distributions  are  exempt  from  federal 
income  tax  or  from  both  federal  and  state  income 
tax  to  invest  at  least  80%  of  its  assets  in  securities 
the  income  from  which  is  exempt  from  the 
applicable  taxes.  Proposed  rule  35d-l(a)(4).  We 
have  modified  this  language  to  require  that  such  an 
investment  company  invest  at  least  80%  of  its 
assets  in  investments  the  income  from  which  is 
exempt  from  the  applicable  taxes.  See  supra  note 
13. 


Consistent  with  current  Division 
positions,  the  requirements  would  apply 
to  a  company's  investments  or 
distributions  that  are  exempt  from 
federal  income  tax  imder  both  the 
regular  tax  rules  and  the  alternative 
minimum  t6ix  rules,  ^b 

Chie  commenter  recommended  that 
single  state  tax-exempt  money  market 
fluids  be  exempt  from  the  requirements 
of  rule  35d-l,  arguing  that  in  several 
states,  the  supply  of  tax-fr«e  instruments 
that  are  eligible  for  purchase  by  money 
market  fimds  is  severely  limited  and,  as 
a  result,  some  of  these  fimds  may  not  be 
able  to  meet  the  80%  investment 
requirement.  The  Conunission  has 
determined  not  to  provide  this 
exemption.  We  note  that  a  single  state 
tax-exempt  money  market  fimd,  like 
other  tax-exempt  investment  companies, 
will  be  subject  to  the  80%  investment 
requirement  "imder  normal 
circumstances."  ^^  Thus,  a  single  state 
tax-exempt  fund  could  deviate  from  the 
80%  requirement  in  limited 
circumstances,  such  as  a  temporary 
shortage  of  securities  of  appropriate 
quality  that  distribute  income  that  is 
tax-exempt  in  that  particular  state.^"  If, 
however,  the  supply  of  such  securities 
is  so  limited  that  the  fund  cannot  meet 
the  80%  requirement  imder  normal 
circimistances,  we  beheve  that  the 
investment  company  should  not  use  a 
name  suggesting  that  it  is  a  single  state 
tax-exempt  fund.^' 


'*  See  Fink  Letter,  supra  note  20. 

"Rule  35d-l(a)(4)(i)  and  (ii).  See  infra  notes  37- 
38  and  accompanying  text  (discussing  "under 
normal  circumstances"  requirement). 

^  Under  rule  35d-l.  a  single  state  tax-exempt 
fund  may  include  a  security  of  an  issuer  located 
outside  of  the  named  state  in  the  80%  basket  if  the 
security  pays  interest  that  is  exempt  from  both 
federal  income  tax  and  the  tax  of  the  named  state, 
provided  that  the  fund  discloses  in  its  prospectus 
that  it  may  invest  in  tax-exempt  securities  of  issuers 
located  outside  of  the  named  state.  Investors  are 
generally  more  interested  in  the  tax-exempt  nature 
of  an  issuer's  distributions  than  the  issuer's 
location.  Cf  Rule  2a-7(a)(23)  (defining  a  single  state 
fund  by  reference  to  the  amount  of  its  distributed 
income  that  is  exempt  from  the  income  taxes  or 
other  taxes  on  investments  of  a  particular  state, 
rather  than  the  location  of  the  issuers  in  which  it 
invests). 

^*  Rule  2a-7(aM23),  by  contrast,  defines  a  single 
state  fund  as  a  tax-exempt  fund  "that  holds  itself 
out  as  seeking  to  maximize  the  amount  of  its 
distributed  income  that  is  exempt  fitim  the  income 
taxes  or  other  taxes  on  investments  of  a  particular 
state."  (emphasis  added)  Rule  28-7  provides  relief 
from  its  diversification  requirements  to  single  state 
funds  in  recognition  of  the  fact  that  such  a  fund 
may  have  difficulty  in  meeting  these  standards 
without  sacrificing  credit  quality,  and  this  relief  is 
appropriate  when  a  fund  is  seeldng  to  maximize  its 
distributions  that  are  tax-exempt  in  a  particular 
state.  We  do  not,  however,  believe  that  it  is 
appropriate  for  a  fund  to  suggest,  through  its  name, 
that  it  is  a  single  state  tax-exempt  money  market 
fund  unless  it  complies  with  the  80%  investment 
requirement. 
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4.  Applying  the  80%  Investment 
Requirement 

Time  of  Application 

The  80%  investment  requirement 
generally  applies,  as  proposed,  at  the 
time  when  an  investment  company 
invests  its  assets. ^2  We  are,  however, 
including  a  grandfather  provision  so 
that  a  UIT  that  has  made  an  initial 
deposit  of  securities  prior  to  the  rule's 
compliance  date  will  not  be  required  to 
comply  with  the  80%  investment 
requirement.  3  3  Because  of  the  fixed 
nature  of  UIT  portfoUos,  such  UTTs 
woiUd  not  be  able  to  adjust  then 
portfolios  to  comply  with  the  rule. 

Assets  to  Which  Requirement  Applies 

As  adopted,  the  80%  investment 
requirement  will  be  based  on  an 
investment  company's  net  assets  plus 
any  borrowings  for  investment 
purposes. 3'»  This  is  a  modification  kom 
the  proposed  requirement  that  would 
have  based  the  80%  investment 
requirement  on  a  company's  net  assets 
plus  any  borrowings  that  are  senior 
securities  under  section  18  of  the 
Investment  Company  Act.^* 

The  use  of  net  assets  rather  than  total 
assets  was  intended  to  reflect  more 
closely  an  investment  company's 
portfolio  investments.  Commenters  were 
generally  supportive  of  the  proposed 
use  of  net  assets.  Several  commenters, 
however,  recommended  that  the  80% 
investment  requirement  be  applied  to 
net  assets  plus  borrowings  used  for 
investment  purposes,  arguing  that  this 
modification  would  more  closely  track 
the  Commission's  stated  objective  of 
preventing  an  investment  company  from 
circumventing  the  80%  investment 
requirement  by  investing  borrowed 
funds  in  investments  that  are  not 
consistent  with  its  name.  The 
Commission  agrees  with  these 
commenters,  and  has  modified  the 
proposal  accordingly.  3^ 


'^The  rule  would  require  an  investment  company 
that  no  longer  meets  the  80%  investment 
requirement  [e.g..  as  a  result  of  changes  in  the  value 
of  its  portfolio  holdings  or  other  circumstances 
beyond  its  control)  to  make  future  investments  in 
a  manner  that  would  bring  the  company  into 
compliance  with  the  80%  requirement.  However, 
an  investment  company  subject  to  the  requirement 
would  not  have  to  sell  portfolio  holdings  that  have 
increased  in  value.  See  Proposing  Release,  supra 
note  7,  at  10958  n.28  and  accompanying  text. 

33Rule35d-l(b). 

3*  Rule  35d-l  (d)(2). 

"  15  U.S.C.  80a-18.  See  proposed  rule  35d- 
ltb)(2)(ii). 

^  Whether  a  particular  transaction  is  considered 
borrowing  for  investment  purposes  would  depend 
on  all  of  the  facts  and  circumstances.  For  purposes 
of  this  provision,  however,  a  typical  securities 
lending  transaction  (in  which  an  investment 
company  lends  its  portfolio  securities  and  enters  an 
agreement  with  a  lending  agent  to  reinvest  cash 


Temporary  Departure  From  80% 
Requirement 

Consistent  with  current  Division 
positions,  the  rule,  as  adopted,  will 
require  investment  companies  to 
comply  with  the  80%  investment 
requirement  "imder  normal 
circumstances."  ^7  This  is  a 
modification  of  the  proposed  rule, 
which  contemplated  that  an  investment 
company  may  depart  from  the  80% 
requirement  in  order  to  take  a 
"temporary  defensive  position"  to  avoid 
losses  in  response  to  adverse  market, 
economic,  political,  or  other 
conditions. ^B  We  are  persuaded  by  the 
commenters  who  argued  that  the 
"temporary  defensive  position" 
exception  was  too  narrow  and  did  not 
give  investment  companies  sufficient 
flexibility  to  manage  their  portfolios, 
particularly  in  the  case  of  large  cash 
inflows  or  anticipated  large 
redemptions. 

The  "under  normal  circumstances" 
standard  will  provide  funds  with 
flexibility  to  manage  their  portfolios, 
while  requiring  that  they  would 
normally  have  to  comply  with  the  80% 
investment  requirement.  This  standard 
will  permit  investment  companies  to 
take  "temporary  defensive  positions"  to 
avoid  losses  in  response  to  adverse 
market,  economic,  political,  or  other 
conditions.  In  addition,  it  will  permit 
investment  companies  to  depart  irom 
the  80%  investment  requirement  in 
other  limited,  appropriate 
circimistances,  particularly  in  the  case 
of  unusually  large  cash  inflows  or 
redemptions.  For  example,  a  new 
investment  company  will  be  permitted 
to  comply  with  the  80%  investment 
requirement  within  a  reasonable  time 
after  commencing  operations.  We 
remind  investment  companies, 
however,  that  in  the  Division's  view,  an 
investment  company  generally  must  not 
take  in  excess  of  six  months  to  invest 
net  proceeds  in  order  to  operate  in 
accordance  with  its  investment 
objectives  and  policies. ^^  In  addition, 
we  would  generally  expect  new  mutual 
funds,  which  typically  invest  in 
relatively  liquid  assets  and  which 
receive  cash  from  share  purchases  on  an 
ongoing  basis,  to  be  fully  invested 


collateral  in  highly  liquid  fixed-income  securities, 
such  as  U.S.  goverrunent  securities)  would  not  be 
considered  borrowing  for  investment  purposes. 

^'  See  former  Guide  1  in  the  N-1 A  Guidelines 
Release,  supra  note  (applying  65%  investment 
requirement  "tmder  normal  circumstances"). 

»»  Proposed  rule  35d-l  (b)(3). 

"See  Guide  1  to  Form  N-2,  Registration 
Statement  of  Closed-End  Management  Investment 
Companies. 


within  a  much  shorter  time.'*"  We 
emphasize  that  an  investment  company 
should  not  use  a  name  subject  to  the 
rule  imless  it  intends  to,  and  does, 
comply  with  the  80%  investment 
requirement  absent  unusual 
circumstances. 

B.  Names  Suggesting  Guamntee  or 
Approval  by  the  U.S.  Government 

Consistent  with  the  requirements  of 
section  35(a)  of  the  Investment 
Company  Act,  rule  35d-l,  as  adopted, 
prohibits  an  investment  company  from 
using  a  name  that  suggests  that  the 
company  or  its  shares  are  guaranteed  or 
approved  by  the  United  States 
government  or  any  United  States 
government  agency  or  instrumentality.* ' 
The  prohibited  types  of  names  include 
names  that  use  the  words  "guaranteed" 
or  "insured"  or  similar  terms  in 
conjvinction  with  the  words  "United 
States"  or  "U.S.  government." 

C.  Other  Investment  Company  Names 
1.  General 

Rule  35d-l,  as  adopted,  does  not 
codify  positions  of  the  Division  of 
Investment  Management  with  respect  to 
investment  company  names  including 
the  terms  "balanced,"  "index,"  "small, 
mid,  or  large  capitalization," 
"international,"  and  "global."  *^  In 


■•"  In  very  limited  circumstances,  it  may  be 
appropriate  for  a  closed-end  fund  that  invests  in 
securities  whose  supply  is  limited  to  take  longer 
than  six  months  to  invest  ofTering  proceeds.  See 
Guide  1  to  Form  N-2,  Registration  Statement  of 
Closed-End  Management  Investment  Companies 
(may  be  appropriate  for  a  closed-end  fund  investing 
in  a  single  foreign  country  or  small  businesses  to 
take  up  to  two  years  to  invest  offering  proceeds). 

<'Rule35(d)^l(a)(l). 

"  See  Letter  to  Registrants  fixim  Carolyn  B.  Lewis. 
Assistant  Director.  Division  of  Investment 
Management.  SEC  (Feb.  25.  1994)  at  II.D.  (rescinded 
by  N-1  A  Amendments,  supra  note  6,  at  13940 
n.214)  ("small,  medium,  and  large  capitalization"): 
Letter  to  Registrants  fitim  Carolyn  B.  Lewis, 
Assistant  Director.  Division  of  Investment 
Management,  SEC  (|an.  17.  1992)  at  II.A.  (rescinded 
by  N-lA  Amendments,  supra  note  6.  at  13940 
n.214)  ("index");  Letter  to  Registrants  bom  Carolyn 
B.  Lewis,  Assistant  Director,  Division  of  Investment 
Management.  SEC  ()an.  3.  1991)  at  II.A.  (rescinded 
by  N-1  A  Amendments,  supra  note  6,  at  13940 
n.214)  ("international"  and  "global"). 

The  terms  "small,  mid.  or  large  capitalization" 
and  "index"  suggest  a  focus  on  a  particular  type  of 
investment,  and  investment  companies  that  use 
these  terms  will  be  subject  to  the  80%  investment 
requirement  of  the  rule.  The  term  "balanced." 
however,  does  not  suggest  a  particular  investment 
focus,  but  rather  a  particular  type  of  diversification 
among  different  investments,  and  "balanced"  funds 
will  not  be  subject  to  the  rule.  The  Division  takes 
the  position  that  an  investment  company  that  holds 
itself  out  as  "balanced"  should  invest  at  least  25% 
of  its  assets  in  fixed  income  senior  securities  and 
should  invest  at  least  25%  of  its  assets  in  equities. 
Cf.  Former  Guide  4  in  the  N-IA  Guidelines  Release, 
supra  note  6  (rescinded  by  N-1  A  Amendments, 
supra  note  6,  at  13940  n.214)  (requiring  an 

Continued 
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addition,  the  rule  does  not  apply  to  fund 
names  that  incorporate  terms  such  as 
"growth"  and  "value"  that  connote 
types  of  investment  strategies  as 
opposed  to  types  of  investments.  The 
Division  will  continue  to  scrutinize 
investment  company  names  not  covered 
by  the  proposed  rule.*'  In  determining 
whether  a  particular  name  is 
misleading,  the  Division  Mrill  consider 
whether  the  name  would  lead  a 
reasonable  investor  to  conclude  that  the 
company  invests  in  a  manner  that  is 
inconsistent  with  the  company's 
intended  investments  or  the  risks  of 
those  investments.** 

2.  Names  and  Average  Weighted 
Portfolio  Maturity  and  Ehnation 

Investment  companies  investing  in 
debt  obligations  often  seek  to 
distinguish  themselves  by  limiting  the 
maturity  of  the  instruments  they  hold. 
These  investment  companies  may  call 
themselves,  for  example,  "short-term," 
"intermediate-term,"  or  "long-term" 
bond  or  debt  funds.  Historically,  the 
Division  of  Investment  Management  has 
required  investment  companies  with 
these  types  of  names  to  have  average 
weighted  portfolio  maturities  of 
specified  lengths.  In  particular,  the 
Division  has  required  an  investment 
company  that  included  the  words 
"short-term,"  "intermediate- term,"  or 
"long-term"  in  its  name  to  have  a  dollar- 
weighted  average  maturity  of, 
respectively,  no  more  than  3  years,  more 


investment  company  that  purports  to  be  "balanced" 
to  maintain  at  least  25  percent  of  the  value  of  its 
assets  in  fixed  income  senior  securities). 

The  larm  "foreign"  indicates  investments  that  are 
tied  economically  to  countries  outside  the  United 
States,  and  an  investment  company  that  uses  this 
term  would  be  subject  to  the  80%  requirement.  The 
terms  "international"  and  "global,"  however, 
connote  diversification  among  investments  in  a 
number  of  di^rent  countries  throughout  the  world, 
and  "international"  and  "global"  funds  will  not  be 
subject  to  the  rule.  We  would  expect,  however,  that 
investment  companies  using  these  terms  in  their 
names  will  invest  their  assets  in  investments  that 
are  tied  economically  to  a  number  of  countries 
throughout  the  world.  See  Proposing  Release,  supra 
note  7,  at  10960  n.38  and  accompanying  text  ("The 
Division  no  longer  distinguishes  the  terms  'global' 
and  'international.' "). 

*'  As  a  general  matter,  an  investment  company 
may  use  any  reasonable  definition  of  the  terms  used 
in  its  name  and  should  define  the  terms  used  in  its 
name  in  discussing  its  investment  objectives  and 
strategies  in  the  prospectus.  See  Letter  to 
Registrants  from  Carolyn  B.  Lewis.  Assistant 
Director.  Division  of  Investment  Management,  SEC 
(Feb.  25, 1994)  at  D.D  (rescinded  by  N-IA 
Amendments,  supra  note  6.  at  13940  n.214)  (using 
this  approach  for  investment  companies  that 
include  the  words  "small,  mid,  or  large 
capitalization"  in  their  names). 

**  See  In  re  Alliance  North  Am.  Gov't  Income 
Trust,  Inc.  Securities  Litigation,  No.  95  Qv.  0330 
(LMM).  1996  U.S.  Dist.  LEXIS  14209,  at  *8 
(S.D.N.Y.  Sept.  27,  1996);  The  Private  Investment 
Fund  for  Governmental  Persoimel,  Inc.,  37  S.E.C 
484.  487-88  (1957). 


than  3  years  but  less  than  10  years,  or 
more  than  10  years,  ♦s  Although  the 
Proposing  Release  stated  that  the 
Division  did  not  intend  to  continue  to 
use  these  criteria,  the  Division  has  re- 
evaluated this  position  in  light  of  its 
subsequent  experience  and  the 
comments  received  on  the  Proposing 
Release.  The  Division  has  concluded 
that  it  will  continue  to  apply  these 
maturity  criteria  to  investment 
companies  that  call  themselves  "short- 
term,"  "intermediate-term,"  or  "long- 
term"  because  they  provide  reasonable 
constraints  on  the  use  of  those  terms. 

We  note,  however,  that  there  may  be 
instances  where  the  average  weighted 
maturity  of  an  investment  company's 
portfolio  securities  may  not  accurately 
reflect  the  sensitivity  of  the  company's 
share  prices  to  changes  in  interest 
rates.^  The  Commission  and  the 
Division,  therefore,  do  not  intend 
comphance  with  the  Division's  maturity 
guidelines  to  act  as  a  safe  harbor  in 
determining  whether  a  name  is 
misleading.  In  a  case,  for  example, 
where  an  investment  company's  name 
was  consistent  with  the  Division's 
maturity  guidelines,  but  the  "duration" 
of  the  company's  portfolio  was 
inconsistent  with  the  sensitivity  to 
interest  rates  suggested  by  the 
company's  name,  the  name  may  be 
misleading.*' 

D.  Compliance  Date 

Rule  35d-l  will  become  effective 
March  31,  2001.  The  Commission 
proposed  to  allow  an  investment 
company  up  to  one  year  from  the 
effective  date  of  the  proposed  rule  to 
comply  with  the  rule's  requirements. 
The  Commission  is  persuaded  by 
commenters  that  additional  time  may  be 
required  to  make  portfoUo  adjustments; 
internal  compliance  system  changes; 


*'  See  Investment  Company  Act  Release  No. 
15612  (Mar.  9.  1987)  (52  FR  8268  (Mar.  17.  1987) 
at  8301)  (proposing  to  codify  these  positions  in  a 
guideline). 

^'In  1994,  some  investors  did  not  anticipate  how 
certain  investment  companies  would  perform  when 
interest  rates  declined  over  a  relatively  short  period 
of  time.  See,  e.g.,  Antilla,  A  New  Concept  in  Fund 
Ads:  Truth.  N.Y.  Times,  July  10. 1994,  at  Cl3 
(regarding  the  performance  of  certain  short-term 
bond  funds). 

*'  In  view  of  the  shortcomings  associated  with 
analyzing  interest  rate  volatility  based  on  average 
weighted  maturity,  investment  companies  and 
investment  professionals  increasingly  evaluate 
bond  portfolios  based  on  "duration,"  which  reflects 
the  sensitivity  of  an  investment  company's  return 
to  changes  in  interest  rates.  See,  e.g.,  Wright, 
Duration:  The  Second  Step.  Momingstar  Mutual 
Funds  1-2  (Sept.  12,  1997);  Rekenthaler,  Duration 
Arrives,  Momingstar  Mutual  Funds  1-2  (Jan.  21, 
1994).  Whether  a  name  was  misleading  in  the 
circumstances  outlined  above  would  depend  on  all 
the  bets  and  cirxnimstances.  including  other 
disclosures  to  investors. 


and,  for  those  companies  that  do  not 
wish  to  be  subject  to  the  rule,  to  adopt 
name  changes.  Therefore,  the 
Commission  will  permit  an  investment 
company  imtil  July  31,  2002,  to  comply 
with  the  rule's  requirements. 

m.  Cost/Benefit  Analysis 

The  Commission  is  sensitive  to  the 
costs  and  benefits  imposed  by  its  rules. 
The  Commission  did  not  solicit  any 
comments  on  the  costs  and  benefits 
associated  with  the  rule  and  did  not 
receive  any  comments  addressing  the 
costs  and  benefits.  While  it  is  difficult 
to  quantify  the  costs  and  benefits  related 
to  the  rule,  the  Commission  notes  that 
the  commenters  generally  supported  the 
proposed  rule. 

Ride  35d-l  will  provide  significant 
benefits  to  investors,  by  helping  to 
ensure  that  an  investment  company  that 
has  a  name  suggesting  that  it  focuses  on 
a  particular  type  of  investment,  or  in 
investments  in  a  particular  industry, 
invests  at  least  80%  of  its  assets  in  the 
type  of  investment  suggested  by  its 
name.  The  80%  investment  threshold 
represents  an  increase  firom  the  staffs 
current  position  that  an  investment 
company  with  a  name  suggesting  that 
the  company  focuses  on  a  particular 
typie  of  investment  only  needs  to  invest 
65%  of  its  assets  in  the  type  of 
investment  suggested  by  its  name.  By 
increasing  the  investment  requirement 
from  65%  to  80%,  the  rule  will  enable 
investors  to  more  efficiently  compare 
one  fund  with  another  before  making 
investment  decisions,  which  will  tend 
to  promote  competition  among 
investment  companies,  and  will  reduce 
the  time  that  investors  must  spend 
searching  for  an  investment  company 
that  meets  their  particular  needs.  In 
addition,  the  rule  will  benefit  investors 
by  reducing  the  amount  of  time  and 
resources  that  they  must  devote  to 
monitoring  whether  the  investment 
companies  that  they  have  invested  in 
are  continuing  to  follow  their  stated 
investment  objectives.  Further,  by 
decreasing  the  likeUhood  that  an 
investment  company  will  deviate  from 
the  investment  objective  and  policy 
suggested  by  its  name,  and  invest  in 
ways  that  do  not  correspond  with 
investors'  individual  investment  needs 
and  asset  allocation  goals,  the  rule  will 
also  lower  the  costs  imposed  on 
investors  by  inefficient  allocation  of 
their  assets. 

Moreover,  the  rule  will  enable  an 
investment  company  affected  by  the 
nde  to  adopt  a  policy  that  it  will  notify 
its  investors  before  changing  its 
investment  policy;  such  a  policy  woidd 
allow  investors  more  time  to  reallocate 
their  assets  if  the  company's  investment 
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ocus  changes.  The  rule  will  thereby 
lelp  to  ensure  that  investors'  assets  in 
mutual  funds  and  other  investment 
companies  are  invested  in  accordance 
with  their  expectations,  and  will 
enhance  the  efficiency  and  accuracy 
with  which  investors  can  design  their 
fund  portfolios  to  meet  their  individual 
investment  needs. 

We  believe  the  benefits  to  investors 
resulting  from  the  rule  are  significant, 
although  they  are  difficult  to  quantify. 
The  Commission  estimates  that  total 
investment  company  assets  are  $7.4 
trillion.''^  We  estimate  that 
approximately  $  429.9  billion  of  these 
assets  are  invested  in  investment 
companies  that  would  be  affected  by  the 
rule  and  that  do  not  currently  meet  an 
80%  investment  threshold.*^  We 
estimate  that  investors  in  these 
investment  companies  would  receive 
benefits  from  the  imposition  of  an  80% 
investment  requirement  imder  the  rule 
equivalent  to  one  basis  point  (0.01%)  of 
assets  invested  in  these  investment 
companies,  or  $43.0  million.^" 

Rule  35d-l  will  also  impose  certain 
costs  on  investment  companies  and 
therefore  indirectly  on  investors.  First, 
an  investment  company  affected  by  the 
rule  that  currently  has  less  than  80%  of 
its  investments  in  the  tjrpe  of 
investments  indicated  by  its  name  will 
have  to  take  one  of  two  actions  in  order 
to  comply  with  the  80%  investment 
requirement  of  the  rule.  It  may  increase 
its  investments  in  the  type  of 
investments  described  by  its  name  to 
80%  or  more.  Alternatively,  it  may 
choose  to  change  its  name. 

The  Commission  estimates  that  there 
are  currently  8,675  open-end 
management  investment  companies, 
series  of  such  companies,  or  closed -end 
management  investment  companies  that 
are  registered  with  the  Commission  and 
would  fall  within  the  definition  of 
"Fimd"  contained  in  nde  35d-l.si  Of 
this  total,  the  Commission  estimates  that 


*"  See  supra  note  10. 

"  We  estimate  that  approximately  83%  of 
investment  companies,  with  S6.142  trillion  in 
assets,  have  names  that  would  be  covered  by  the 
rule.  We  estimate  further  that  7%  of  investment 
companies  with  names  covered  by  the  rule 
currently  meet  the  Division's  65%  investment 
requirement,  but  would  not  meet  an  80%  threshold. 

^°  This  estimate  is  based  on  an  estimate  of  the 
total  savings  resulting  from  reductions  in  the  costs 
of  monitoring  these  investment  companies,  and  the 
costs  to  investors  of  inefficient  asset  allocation. 

"  An  additional  11,922  investment  companies 
•nd  series  of  investment  companies  would  fall 
within  the  definition  of  "Fund"  in  the  rule,  but  are 
unlikely  to  be  significantly  affected  by  the  rule.  The 
vast  majority  of  these  11,922  investment  companies 
and  series  are  UITs  or  UIT  offerings  that  are  largely 
exempted  from  the  80%  investment  requirement  by 
{ I  grandfather  provision.  See  Rule  3Sd-l(b). 


7,200,  or  83%,  have  descriptive  names 
that  woidd  be  covered  by  the  rule. 

The  Commission  estimates  that  6,696, 
or  approximately  93%.  of  these  7,200 
investment  companies  and  series  would 
currently  meet  or  exceed  an  80% 
investment  threshold. '^  Of  the  504 
investment  companies  and  series  that 
the  Commission  estimates  do  not 
currendy  meet  this  80%  threshold,  the 
Commission  estimates  that 
approximately  30%,  or  151,  fail  to  meet 
the  threshold  principally  because  of 
large  cash  positions;  presumably,  these 
cash  positions  are  temporary,  and  these 
investment  companies  would  intend  to 
reduce  these  cash  positions  and  would 
in  all  probability  satisfy  the  80% 
investment  threshold  in  the  near  future. 

The  remaining  estimated  353 
investment  companies  and  series  would 
need  to  take  steps  to  meet  the  80% 
investment  requirement  in  the  nde,  by 
either  changing  their  name  or  changing 
their  investments.  Although  the  costs  to 
these  investment  companies  of  either 
changing  their  investments  or  their 
names  cannot  be  quantified,  we  believe 
they  will  be  relatively  small.  We  note 
that  investment  companies  do  not  have 
to  be  in  compliance  with  the  rule  imtil 
July  31,  2002.  Those  investment 
companies  that  choose  to  change  their 
investment  policy  in  order  to  have  80% 
of  their  investments  consistent  with 
their  names  will  incur  brokerage  costs 
in  connection  with  adjusting  their 
investments.  However,  many  of  these 
Investment  companies  normally 
experience  substantial  portfolio 
turnover  each  year,  so  it  is  unclear 
whether  they  would  incur  brokerage 
costs  in  order  to  comply  with  the  nde 
that  they  would  not  be  incurring 
otherwise.  Investment  companies  that 
choose  to  change  their  names  in  order 
to  comply  with  the  rule  may  incur 
certain  limited  legal  and  administrative 
expenses,  which  we  estimate  woidd  be 
$1 ,000  for  each  affected  investment 
company  or  series,  exclusive  of  printing 
and  mailing  costs.  The  Commission 
estimates  that  the  average  number  of 
shareholder  accounts  in  investment 
companies  or  series  of  investment 
companies  that  are  likely  to  be  affected 
by  the  rule  is  28,000.  The  Commission 
estimates  that  printing  and  mailing  costs 
in  connection  with  a  name  change  are 
$.25  per  shareholder,  or  $7,000 


^^  This  estimate,  and  the  estimate  of  the 
percentage  of  investment  companies  with 
descriptive  names,  are  based  on  the  Commission's 
analysis  of  a  database  of  mutual  fund  annual  and 
semi-annual  reports  and  other  data  concerning 
portfolio  holdings  of  funds,  compiled  by  a  large 
mutual  fund  data  provider. 


(28,OOOx$.25)  for  an  average-sized 
investment  company  series.'"'^ 

Second,  after  the  compliance  date, 
investment  companies  subject  to  rule 
35d-l(a)(2),  (a)(3)  and  (a)(4)  may  want 
to  monitor  their  investment  activity  on 
an  ongoing  basis  to  confirm  that  they  are 
in  compliance  with  the  rule.  We  believe 
these  monitoring  costs  will  be  quite 
limited.  The  80%  investment 
requirement  of  these  sections  of  the  rule 
will  apply  to  net  assets,  plus  borrowings 
for  investment  purposes.^*  Investment 
companies  already  have  to  calculate  net 
assets  daily.  In  addition,  investment 
companies  may  already  monitor  their 
investment  activity  in  order  to  comply 
with  the  Division's  current  65% 
investment  requirement. 

Third,  there  may  also  be  costs 
associated  with  the  rule  in  the  event 
that  an  investment  company  affected  by 
the  rule  seeks  to  change  its  80% 
investment  policy  subsequent  to  the 
compliance  date.^^  By  the  compUance 
date,  an  investment  company  that 
chooses  to  comply  with  rule  35d-l  (a)(2) 
and  (a)(3]  will  have  to  adopt  either  an 
80%  investment  policy  as  a 
fimdamental  policy,  or  a  policy  to  notify 
investors  60  days  prior  to  any  change  in 
its  80%  investment  policy.  We  believe 
that  most  investment  companies  will 
choose  the  latter  option.  "The 
Commission  estimates  that  in  the  event 
that  such  an  investment  company 
decides  to  change  its  investment  policy, 
the  required  notice  would  take 
approximately  20  hours  for  an 
investment  company  to  prepare,  and 
would  cost  $1,260,  based  on  an 
estimated  hourly  wage  rate  of  $63  for  in- 
house  legal  counsel.*^ 


"  These  estimates  of  the  cost  to  an  investment 
company  of  changing  its  name  or  the  name  of  one 
of  its  series  are  based  on  information  provided  to 
the  staff  by  a  large  mutual  fund  complex.  An 
investment  company  that  changes  the  name  of  one 
of  its  series  may  need  to  provide  a  prospectus 
supplement  or  "sticker"  to  shareholders.  Based  on 
information  provided  to  the  staff  by  this  mutual 
fund  complex,  we  estimated  that  the  "sticker" 
would  cost  S.25  per  shareholder  to  print  and  mail. 

"  An  investment  company  affected  by  Rule  35d- 
1(a)(4)  (applying  to  tax-exempt  funds)  will  either 
have  to  invest  80%  of  its  assets,  as  defined  by  the 
rule,  in  securities  the  income  bom  which  is  exempt 
from  federal  income  tax  or  federal  and  state  income 
tax.  or  will  have  to  invest  its  assets  so  that  at  least 
80%  of  the  income  that  it  distributes  is  so  exempt. 

^^  An  investment  company  that  changes  its  80% 
investment  policy  would  also  be  required  to  change 
its  name,  as  necessary  to  comply  with  the 
requirements  of  rule  35d-l  in  light  of  its  new 
investment  policy.  It  would  therefore  also  incur 
estimated  legal  and  administrative  expenses  of 
SI  .000  and  estimated  printing  and  mailing  costs  of 
$7,000.  See  supra  note  and  accompanying  text. 

**  See  Section  V.,  infra.  The  wage  rate  used  is 
based  on  salary  information  for  the  securities 
industry  compiled  by  the  Securities  Industry 
Association.  See  Securities  Industry  Association, 

Coatinued 
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Printing  costs  and  the  costs  of  mailing 
or  otherwise  providing  the  prior  notice 
to  shareholders  will  vary  for  each 
investment  company,  depending  on  the 
nimiber  of  shareholders  who  are 
affected.  However,  because  the  notice 
may  be  a  brief  one-page  document,  and 
could  be  enclosed  in  the  same  envelope 
with  other  printed  matter  [i.g.,  an 
account  statement,  prospectiis,  or 
report],  the  Commission  believes  that 
this  cost  of  the  notice  will  be  less  than 
$.25  per  shareholder,  or  $7,000  for  an 
average-sized  investment  company  or 
series,  which  we  estimate  has  28,000 
shareholder  accounts.^^  While  it  is 
impossible  to  predict  acciorately  how 
many  investment  companies  and  series 
would  send  out  notice  in  connection 
with  a  change  in  their  investment 
policies,  the  Commission  believes  that  a 
reasonable  estimate  over  a  three-year 
period  is  72,  or  one  percent  of  the 
estimated  number  of  investment 
companies  and  series  with  descriptive 
names  (7,200).  Thus,  we  estimate  the 
total  cost  to  the  investment  company 
industry  of  providing  prior  notice  to 
shareholders  of  changes  in  their  80% 
investment  policies  under  the  notice 
policy  provision  of  the  rule  will  be 
$594,720  over  three  years,  or  $198,240 
annually.** 

Fourth,  an  investment  company  with 
a  nqme  suggesting  that  it  focuses  its 
investments  in  a  particular  country  or 
geographic  region  must  disclose  in  its 
prospectus  the  specific  criteria  that  are 
used  to  select  investments  that  meet  this 
standard.  The  staff  has  estimated  that 
incorporating  the  required  disclosure 
into  the  prospectus  would  take 
approximately  two  hours  for  each  of  the 
affected  202  open-end  investment 
companies  or  series  registered  or  to  be 
registered  on  Form  N-lA,  and  each  of 
26  affected  closed-end  investment 
companies  registered  on  Form  N-2,  for 
a  total  annual  industry  burden  of  456 
hours.*^  The  Commission,  using  an 


Report  on  Management  &  Professional  Earnings  in 
the  Securities  Industry  1999  (Sept  1999). 

''  This  estimate  is  based  on  the  Commission's 
estimate  that  the  "sticker"  that  an  investment 
company  would  have  to  provide  to  its  shareholders, 
notifying  them  of  a  name  change,  would  cost  S.25 
per  shareholder.  See  supra  note.  We  estimate  that 
the  notice  that  would  be  provided  to  shareholders 
of  a  change  in  investment  policy  would  be  a 
similarly  brief  document. 

"  The  total  cost  of  S594.720  was  t«ached  by 
adding  printing  and  mailing  costs  of  $7,000  (28,000 
accounts  x  $.25  per  shareholder)  and  the  S1.260 
cost  of  preparing  the  notice,  and  multiplying  the 
total  cost  of  $8,260  by  the  number  of  investment 
companies  that  are  estimated  to  send  out  notice 
over  a  three-year  period  (72). 

'*  These  totals  are  based  on  an  estimate  of  193 
open-end  management  investment  companies  or 
series  currently  registered  on  Form  N-IA  that  have 
names  suggesting  an  investment  focus  in  a 


hourly  wage  rate  of  $63  for  in-house 
legal  counsel,  estimates  that  the  total 
annual  industry  cost  of  the  hour  biu-den 
imposed  by  the  prospectus  disclosure 
requirement  imder  rule  35d-l  is 
$28,728  (456  (annual  hour  burden)  x 
$63  (hoiu-ly  wage  rateD.^o 

IV.  Summary  of  Final  Regulatory 
Flexibility  Analysis 

A  siunmary  of  the  Initial  Regulatory 
Flexibility  Analysis  ("IRFA")  regarding 
proposed  rule  35d-l,  which  was 
prepared  in  accordance  with  5  U.S.C. 
§  603,  was  pubUshed  in  the  Proposing 
Release.  No  comments  were  received  on 
the  IRFA.  We  have  prepared  a  Final 
Regulatory  Flexibility  Analysis 
("FRFA")  in  accordance  with  5  U.S.C. 
§  604  relating  to  the  adopted  rule. 

The  FRFA  discusses  the  need  for,  and 
objectives  of,  the  new  rule.  The  FRFA 
explains  that  the  rule  requires  a 
registered  investment  company  with  a 
name  suggesting  that  the  company 
focuses  on  a  particular  type  of 
investment  to  invest  at  least  80%  of  its 
assets  in  the  type  of  investment 
suggested  by  its  name.  The  FRFA  also 
explains  that  the  rule  is  intended  to 
address  investment  company  names  that 
are  likely  to  mislead  investors  about  an 
investment  company's  investments  and 
risks. 

The  FRFA  discusses  the  impact  of  the 
rule  on  small  entities,  which  are 
defined,  for  the  piuposes  of  the 
Investment  Company  Act,  as  investment 
companies  with  net  assets  of  $50 
million  or  less  as  of  the  end  of  the  most 
recent  fiscal  year  (17  CFR  270.0-10).  As 
of  June  2000,  there  were  approximately 
4,387  registered  investment 
companies.*'  Of  these  4,387, 
approximately  215  (4.9%)  are 
investment  companies  that  meet  the 
Commission's  definition  of  small  entity 
for  purposes  of  the  Investment  Company 
Act.  The  Commission  estimates  that 
83%  of  these  215  small  entities,  or  179, 


particular  country  or  geographic  region,  and  an 
estimate  of  9  new  open-end  management 
investment  companies  or  series  with  such  names 
that  are  registered  annually;  and  an  estimate  of  26 
closed-end  management  investment  companies  that 
register  annually  with  the  Commission  on  Form  N- 
2  that  have  names  suggesting  an  investment  foctis 
on  a  particular  country  or  geographic  region.  See 
Section  V.,  infra. 

*°  See  supra  note  56. 

"  For  purposes  of  determining  the  existing 
number  of  registered  investment  companies  and  the 
number  of  small  entities  in  this  analysis,  the 
Commission  did  not  count  a  series  of  an  investment 
company  as  an  entity  separate  from  the  investment 
company.  Many  investment  companies  have 
multiple  series.  Thus,  the  total  of  registered 
investment  companies  (4,387)  is  significantly 
smaller  than  the  total  of  investment  companies  and 
series  that  would  fall  within  the  definition  of 
"Fund"  under  the  rule  (8,675).  See  supra  note  51 
and  accompanying  text. 


have  descriptive  names  and  would 
therefore  be  subject  to  rule  35d-l.*2 

Only  those  investment  companies  that 
have  names  suggesting  a  particular 
investment  emphasis  are  required  to 
comply  with  the  rule.  In  general,  to 
comply  with  the  rule,  an  investment 
company  with  a  name  that  suggests  that 
the  company  focuses  on  a  particidar 
type  of  investment  will  either  have  to 
adopt  a  fimdamental  policy  to  invest  at 
least  80%  of  its  assets  in  the  type  of 
investment  suggested  by  its  name  or 
adopt  a  policy  of  notifying  its 
shareholders  at  least  60  days  prior  to 
any  change  in  its  80%  investment 
policy.  The  80%  investment 
requirement  will  allow  an  investment 
company  to  maintain  up  to  20%  of  its 
assets  in  other  investments.  An 
investment  company  seeking  maximum 
flexibility  with  respect  to  its 
investments  will  be  free  to  use  a  name 
that  does  not  connote  a  particular 
investment  emphasis. 

Additionally,  an  investment  company 
with  a  name  suggesting  that  it  focuses 
its  investments  in  a  particular  coimtry 
or  geographic  region  must  disclose  in  its 
prospectus  the  specific  criteria  that  are 
used  to  select  investments  that  are  tied 
economically  to  the  particular  country 
or  region. 

As  stated  in  the  FRFA,  the 
Commission  considered  several 
alternatives  to  rule  35d-l  including, 
among  others,  establishing  different 
compliance  or  reporting  reqiurements 
for  small  entities  or  exempting  them 
from  all  or  part  of  the  rule.  Because  an 
investment  company  could  choose  to 
use  a  name  that  does  not  suggest  a 
particular  investment,  the  Commission 
believes  that  the  rule  will  not  impose 
additional  burdens  on  small  entities  and 
that  separate  treatment  for  small  entities 
would  be  inconsistent  with  the 
protection  of  investors. 

The  FRFA  is  available  for  public 
inspection  in  File  No.  S7-11-97,  and  a 
copy  may  be  obtained  by  contacting 
John  L.  Sullivan,  Office  of  Disclosure 
Regulation,  Securities  and  Exchange 
Commission,  450  5th  Street,  NW., 
Washington,  DC  20549-0506. 

V.  Paperwork  Reduction  Act 

Certain  provisions  of  the  rule  contain 
"collection  of  information" 
requirements  within  the  meaning  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  and  the 
Commission  has  submitted  the 
proposed  collections  of  information  to 


"'  The  Commission  also  used  this  83%  figure  to 
compute  the  number  of  open-end  and  closed-end 
management  investment  companies  and  series  that 
have  descriptive  names.  See  supra  note  51  and 
accompanying  text. 
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the  Office  of  Management  and  Budget 
for  review  in  accordance  with  44  U.S.C. 
3507(d)  and  5  CFR  1320.11.  The  titles 
for  the  collections  of  information  are  (1) 
"Rule  35d-l  under  the  Investment 
Company  Act  of  1940,  Investment 
Company  Names";  (2)  "Form  N-lA 
under  the  Investment  Company  Act  of 
1940  and  Securities  Act  of  1933, 
Registration  Statement  of  Open-End 
Management  Investment  Companies"; 
and  (3)  "Form  N-2  under  the 
Investment  Company  Act  of  1940  and 
Seciirities  Act  of  1933,  Registration 
Statement  of  Closed-End  Memagement 
Companies."  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is.  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currentiy  valid  control  nimiber. 

Form  N-IA  (0MB  Control  No.  3235- 
0307)  and  Form  N-2  (0MB  Control  No. 
3235-0026)  were  adopted  pursuant  to 
section  8(a)  of  the  Investment  Company 
Act  (15  U.S.C.  80a-8)  and  section  5  of 
the  Securities  Act  (15  U.S.C.  77e).  The 
Commission  is  proposing  to  create  a 
new  information  collection  entiUed 
"Rule  35d-l  under  the  Investment 
Con^>any  Act  of  1940,  Investment 
Company  Names."  This  information 
collection  will  encompass  the  rule's 
notice  policy  provision  described 
below. 

Rule  35d-l  is  designed  to  address 
certain  broad  categories  of  investment 
company  names  that,  in  the 
Commission's  view,  are  likely  to 
mislead  an  investor  about  a  company's 
investments  and  risks.  The  rule  requires 
registered  investment  companies  to 
invest  at  least  80%  of  their  assets  in  the 
type  of  investments  suggested  by  their 
names,  if  their  names  suggest 
investments  in: 

•  A  particidar  type  of  investment 
[e.g..  the  ABC  Stock  Fund,  XYZ  Bond 
Fund,  or  QRS  U.S.  Government  Fimd); 

•  A  particular  industry  (e.g.,  the  ABC 
Utilities  Fund  or  XYZ  Health  Care 
Fund);  and 

•  A  particular  country  or  geographic 
region  (e.g.,  the  ABC  Japan  Fund  or  XYZ 
Latin  America  Fund). 

Rule  35d-l  also  requires  an 
investment  company  that  uses  a  name 
suggesting  that  its  distributions  are 
exempt  from  federal  income  tax  or  from 
both  federal  and  state  income  taxes  to 
invest: 

•  At  least  80%  of  its  assets  in 
securities  the  income  from  which  is 
exempt,  as  applicable,  from  federal 
income  tax  or  from  both  federal  and 
state  income  tax;  or 

•  Its  assets  so  that  at  least  80%  of  the 
income  that  it  distributes  will  be 
exempt,  as  applicable,  froni  federal 


income  tax  or  both  federal  and  state 
income  tax. 

The  rule  also  prohibits  investment 
company  names  that  represent  or  imply 
that  the  investment  company  or  the 
securities  issued  by  it  are  guaranteed, 
sponsored,  recommended,  or  approved 
by  the  U.S.  government  or  any  U.S. 
government  agency  or  instrumentality. 

The  rule  will  generally  require  that, 
following  the  compliance  date,  the  80% 
investment  requirement  either  must  be 
a  fundamental  policy  of  an  investment 
company  affected  by  the  rule,  or  the 
investment  company  must  have  adopted 
a  policy  to  provide  notice  to 
shareholders  at  least  60  days  prior  to 
any  change  in  its  80%  investment 
policy  in  order  for  its  name  not  to  be 
deemed  misleading  under  the  rule. 
Additionally,  an  investment  company 
with  a  name  suggesting  that  it  focuses 
its  investments  in  a  particular  country 
or  geographic  region  must  disclose  in  its 
prospectus  the  specific  criteria  that  are 
used  to  select  investments  that  meet  this 
standard. 

Notice  Policy  Provision  Under  Rule 
35d-l 

The  Commission  anticipates  that  any 
notice  provided  to  shareholders  imder  a 
notice  policy  that  meets  the 
requirements  of  rule  35d-l  will 
typically  be  a  short,  one-page  document 
that  may  be  enclosed  with  other  written 
materials  sent  to  shareholders,  such  as 
prospectuses,  annual  and  semi-annual 
reports,  and  account  statements.  The 
number  of  burden  hours  spent  preparing 
aind  arranging  delivery  of  these  notices 
therefore  will  be  low.  The  Commission 
estimates  that  the  annual  burden 
associated  with  the  notice  requirement 
of  the  rule  would  be  20  hours  per 
affected  investment  company  or  series. 
The  Commission  anticipates  that  each 
affected  respondent  would  inciu  these 
burden  hours  only  once. 

The  Commission  estimates  that  there 
are  currently  7,200  open-end  and 
closed-end  management  investment 
companies  and  series  that  have 
descriptive  names  that  would  be 
covered  by  the  rule.*'  The  Commission 
estimates  that  72,  or  1%,  of  these 
investment  companies  and  series  will  at 
some  point  provide  prior  notice  to  their 
shareholders  of  a  change  in  their 
investment  policies  pursuant  to  a  policy 


63  7be  Commission  estimates  that  there  are 
currently  8.675  open-end  management  investment 
companies,  series  of  such  investment  companies, 
and  closed-end  investment  companies  that  are 
registered  with  the  Conmiission  and  would  fall 
within  the  definition  of  "Fund"  contained  in  rule 
35d-l.  Of  this  total,  the  Commission  estimates  that 
83%,  or  7,200,  have  descriptive  names  that  would 
be  covered  by  the  rule.  See  supra  notes  51-52  and 
accompanying  text. 


adopted  in  accordance  with  this  rule.  Of 
these  estimated  72  investment 
companies  and  series  that  are  expected 
to  provide  prior  notice  to  their 
shareholders  of  a  change  in  their 
investment  policies,  the  Commission 
anticipates  that  24,  or  one-third,  will  do 
so  within  one  year  of  the  rule's 
compUance  date.  The  Commission 
estimates  that  each  of  these  24 
investment  companies  and  series  will 
spend  an  average  of  20  hours  complying 
with  the  notice  alternative  provided  by 
the  rule,  for  an  annual  total  of  480 
hours. 

Providing  prior  notice  to  shareholders 
under  nUe  35d-l  is  not  mandatory.  An 
investment  company  may  choose  to 
have  a  non-descriptive  name.  Further,  if 
an  investment  company  has  a 
descriptive  name,  it  will  only  need  to 
provide  prior  notice  to  shareholders  of 
a  change  in  its  80%  investment  poUcy 
if  it  first  has  adopted  a  policy  to  provide 
notice  and  then  has  decided  to  change 
this  investment  policy.  There  is  no 
mandatory  retention  period  associated 
with  a  notice  pohcy  tiiat  meets  the 
requirements  of  the  rule,  and  responses 
to  such  a  notice  policy  will  not  be  kept 
confidential. 

Prospectus  Disclosure 

With  respect  to  the  prospectus 
disclosm*  regarding  the  specific  criteria 
that  are  used  to  select  investments  for 
an  investment  company  with  a  name 
suggesting  that  it  focuses  its  investments 
in  a  particular  coimtry  or  geographic 
region,  the  Commission  estimates  that 
the  annual  burden  will  be  two  hours  for 
each  affected  investment  company  and 
series  of  an  investment  company.  The 
likely  respondents  to  this  information 
collection  are  open-end  management 
investment  companies  registering  with 
the  Commission  on  Form  N-IA  and 
closed-end  management  investment 
companies  registering  with  the 
Commission  on  Form  N-2.  Both  Form 
N-lA  and  Form  N-2  contain  collection 
of  information  requirements.  The 
purpose  of  Form  N-lA  and  Form  N-2 
is  to  meet  the  registration  and  disclosure 
requirements  of  the  Securities  Act  and 
Investment  Company  Act  emd  to  enable 
investment  companies  to  provide 
investors  with  information  necessary  to 
evaluate  an  investment  in  the 
investment  company. 

Form  N-lA 

The  Commission  estimates  that  ihere 
are  currentiy  193  open-end  management 
investment  companies  or  series 
registered  with  the  Commission  on 
Form  N-lA  that  have  names  suggesting 
a  focus  on  a  particular  country  or 
geographic  region.  The  Commission 
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estimates  that  each  of  these  investment 
companies  and  series  will  spend  an 
average  of  two  hours  to  prepare  and 
incorporate  the  required  disclosure  into 
its  annual  update  of  its  prospectus  by 
post-effective  amendment,  for  a  total  of 
386  hours.  In  addition,  we  estimate  that 
298  open-end  management  investment 
companies  and  series  file  initial 
registration  statements  on  Form  N-lA 
annually.  Based  on  the  overall 
percentage  of  investment  companies 
and  series  that  have  names  suggesting  a 
focus  on  a  coimtry  or  geographical 
region,  we  estimate  that  9  of  these 
registration  statements  annually  will 
have  to  include  disclosiire  required  by 
the  rule,  at  a  cost  of  two  hours  per 
registrant,  or  18  hours.  Thus,  we 
estimate  that  the  required  prospectus 
disclosure  of  rule  35d-l  will  add  404 
hours  ((193  open-end  management 
investment  companies  or  series  +  9 
investment  companies  or  series)  x  2 
hours)  to  the  previous  Form  N-lA 
annxial  burden  of  1,159,311,  resulting  in 
a  new  total  Form  N-lA  annual  how 
biutlen,  after  adjusting  for  a  decrease  of 
98  in  the  number  of  respondents  filing 
on  Form  ^4-lA,  of  1.145,843  hours. 

Form  N-2 

The  Commission  estimates  that  130 
closed-end  management  investment 
companies  file  registration  statements 
annually  on  Form  N-2.  We  estimate  that 
approximately  20%  of  these  closed-end 
management  investment  companies,  or 
26,  have  names  suggesting  a  focus  on  a 
particular  coimtry  or  geographic  region. 
We  believe  that  the  disclosure  burden  of 
two  hours  will  be  the  same  for  Form  N- 
2  as  for  an  open-end  management 
investment  company  or  series.^  Thus, 
we  estimate  that  the  required  prospectus 
disclosure  of  rule  35d-l  will  add  52 
hours  (26  closed-end  management 
investment  companies  x  two  hoius)  to 
the  current  Form  N-2  annual  burden  of 
61,760  hours,  resulting  in  a  total  Form 
N-2  annual  hour  biirden  of  61,812 
hours. 

The  prospectus  disclosiire  required  by 
the  rule  in  Form  N-IA  and  Form  N-2 
is  mandatory  for  an  investment 
company  suggesting  that  it  focuses  its 
investments  in  a  particular  country  or 
geographic  region.  There  is  no 
mandatory  retention  period  for  the 
information  disclosed,  and  responses  to 
the  disclosure  requirement  will  not  be 
kept  confidential. 


**Closed-end  management  investment 
companies,  however,  generally  do  not  file  post- 
eSective  amendments. 


Request  for  Comments 

We  request  your  comments  on  the 
accuracy  of  our  estimates.  Pursuant  to 
44  U.S.C.  3506(c)(2)(B),  the  Commission 
solicits  comments  to:  (i)  evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(ii)  evaluate  the  accuracy  of  the 
Commission's  estimate  of  biuxien  of  the 
proposed  collection  of  information;  (iii) 
determine  whether  there  are  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(iv)  evaluate  whether  there  are  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
automated  collection  tecfauoiques  or 
other  forms  of  information  technology. 

Persons  submitting  comments  on  the 
collection  of  information  requirements 
should  direct  the  comments  to  the 
Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  the 
Seciuities  and  Exchange  Conunission, 
Office  of  Information  and  Regulatory 
Affairs,  Room  3208,  New  Executive 
Office  Building,  Washington,  D.C. 
20503,  and  should  send  a  copy  to 
Jonathan  G.  Katz,  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549- 
0609,  with  reference  to  File  No.  S7-11- 
97.  Request  for  materials  submitted  to 
OMB  by  the  Commission  with  regard  to 
this  collection  of  information  should  be 
in  writing,  refer  to  File  No.  S7-11-97, 
and  be  submitted  to  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Washington,  D.C.  20549, 
Attention:  Records  Management,  Office 
of  Filings  and  Information  Services. 
OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
between  30  and  60  days  after 
pubUcation  of  this  release. 
ConsequenUy,  a  comment  to  OMB  is 
best  assured  of  having  its  full  effect  if 
OMB  receives  it  within  30  days  after 
publication  of  this  release., 

VI.  Statutory  Authority 

The  Commission  is  adopting  rule  35d- 
1  piusuant  to  the  authority  set  forth  in 
sections  8,  30,  34,  35,  and  38  of  the 
Investment  Company  Act  (15  U.S.C. 
80a-8,  80a-29,  80a-33,  80a- 34,  and  80a- 
37).  The  authority  citations  for  the  rule 
precede  the  text  of  the  amendments. 

List  of  Subjects  in  17  CFR  Part  270 

Investment  companies.  Securities. 

Text  of  Rule 

For  the  reasons  set  out  in  the 
preamble.  Title  17,  Chapter  n  of  the 


Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  270— RULES  AND 
REGULATIONS,  INVESTMENT 
COMPANY  ACT  OF  1940 

1.  The  authority  citation  for  Part  270 
continues  to  read  in  pait  as  follows: 

Authority:  IS  U.S.C.  80a-l  et  seq..  80a- 
34(d),  80a-37,  80a-39  unless  otherwise 
noted. 

2.  Section  270.35d-l  is  added  to  read 
as  follows:  . 

}  270.35d-1    Investment  compeny  names. 

(a)  For  purposes  of  section  35(d)  of 
the  Act  (15  U.S.C.  80a-34(d)),  a 
materiaUy  deceptive  and  misleading 
name  of  a  Fund  includes: 

(1)  Names  suggesting  guarantee  or 
approval  by  the  United  States 
government.  A  name  suggesting  that  the 
Fund  or  the  sectuities  issued  by  it  are 
guaranteed,  sponsored,  recommended, 
or  approved  by  the  United  States 
government  or  any  United  States 
government  agency  or  instnunentality, 
including  any  name  that  uses  the  words 
"guaranteed"  or  "insured"  or  similar 
terms  in  conjunction  with  the  words 
"United  States"  or  "U.S.  government." 

(2)  Names  suggesting  investment  in 
certain  investments  or  industries.  A 
name  suggesting  that  the  Fund  focuses 
its  investments  in  a  particular  type  of 
investment  or  investments,  or  in 
investments  in  a  particular  industry  or 
group  of  industries,  luiless: 

(i)  The  Fund  has  adopted  a  policy  to 
invest,  under  normal  circumstances,  at 
least  80%  of  the  value  of  its  Assets  in 
the  particular  type  of  investments,  or  in 
investments  in  the  particular  industry  or 
industries,  suggested  by  the  Fund's 
name;  and 

(ii)  Either  the  poUcy  described  in 
paragraph  (a)(2)(i)  of  this  section  is  a 
fundamental  poticy  imder  section 
8(b)(3)  of  the  Act  (15  U.S.C.  80a- 
8(b)(3)),  or  the  Ftmd  has  adopted  a 
policy  to  provide  the  Fund's 
shareholders  with  at  least  60  days  prior 
notice  of  any  change  in  the  policy 
described  in  paragraph  (a)(2)(i)  of  this 
section  that  meets  the  requirements  of 
paragraph  (c)  of  this  section. 

(3)  Names  suggesting  investment  in 
certain  countries  or  geographic  regions. 
A  name  suggesting  that  the  Ftind 
focuses  its  investments  in  a  particular 
country  or  geographic  region,  unless: 

(i)  The  Fund  has  adopted  a  policy  to 
invest,  imder  normal  circumstances,  at 
least  80%  of  the  value  of  its  Assets  in 
investments  that  are  tied  economically 
to  the  particular  coimtry  or  geographic 
region  suggested  by  its  name; 
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If 


(ii)  The  Fimd  discloses  in  its 
>rospectus  the  specific  criteria  used  by 
the  Fund  to  select  these  investments; 
and 

(iii)  Either  the  policy  described  in 
paragraph  (a)(3)(i)  of  this  section  is  a 
fundamental  policy  imder  section 
8(b)(3)  of  the  Act  (15  U.S.C.  80a- 
8(b)(3)),  or  the  Fimd  has  adopted  a 
policy  to  provide  the  Fimd's 
shareholders  with  at  least  60  days  prior 
notice  of  any  change  in  the  policy 
described  in  paragraph  (a)(3)(i)  of  this 
section  that  meets  the  requirements  of 
paragraph  (c)  of  this  section. 

(4)  Tax-exempt  Funds.  A  name 
suggesting  that  the  Fimd's  distributions 
are  exempt  from  federal  income  tax  or 
from  both  federal  and  state  income  tax, 
unless  the  Fund  has  adopted  a 
fiuidamental  policy  under  section 
(b)(3)  of  the  Act  (15  U.S.C.  80-8(b)(3)): 

(i)  To  invest,  under  normal 
circijmstances,  at  least  80%  of  the  value 
of  its  Assets  in  investments  the  income 
from  which  is  exempt,  as  applicable, 
from  federal  income  tax  or  firom  both 
federal  and  state  income  tax;  or 

(ii)  To  invest,  under  normal 
circumstances,  its  Assets  so  that  at  least 
80%  of  the  income  that  it  distributes 
will  be  exempt,  as  applicable,  from 
federal  income  tax  or  from  both  federal 
and  state  income  tax. 

(b)  The  requirements  of  paragraphs 
(a)(2)  through  (a)(4)  of  this  section  apply 
at  the  time  a  Fund  invests  its  Assets, 
except  that  these  requirements  shall  not 
apply  to  any  unit  investment  trust  (as 
defined  in  section  4(2)  of  the  Act  (15 
U.S.C.  80a-4(2)))  that  has  made  an 
initial  deposit  of  securities  prior  to  July 
31,  2002.  If,  subsequent  to  an 
investment,  these  requirements  are  no 
longer  met,  the  Fund's  future 
investments  must  be  made  in  a  manner 
that  will  bring  the  Fund  into 
I  compliance  with  those  paragraphs. 
I    (c)  A  policy  to  provide  a  Fund's 
shareholders  with  notice  of  a  change  in 
a  Fund's  investment  policy  as  described 
in  paragraphs  (a)(2)(ii)  and  (a)(3)(iii)  of 
I  this  section  must  provide  that: 
I    (1)  The  notice  will  be  provided  in 
plain  English  in  a  separate  written 
document; 

(2)  The  notice  will  contain  the 
following  prominent  statement,  or 
similar  clear  and  understandable 
statement,  in  bold-face  type:  "Important 
Notice  Regarding  Change  in  Investment 
Policy";  and 

(3)  The  statement  contained  in 
paragraph  (c)(2)  of  this  section  also  will 
appear  on  the  envelope  in  which  the 
notice  is  delivered  or,  if  the  notice  is 
delivered  separately  from  other 
communications  to  investors,  that  the 
statement  will  appear  either  on  the 


notice  or  on  the  envelope  in  which  the 
notice  is  delivered. 

(d)  For  purposes  of  this  section: 

(1)  Fund  means  a  registered 
investment  company  and  any  series  of 
the  investment  company. 

(2)  Assets  means  net  assets,  plus  the 
amount  of  any  borrowings  for 
investment  purposes. 

Dated:  January  17,  2001. 
By  the  Commission. 

Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  01-1967  Filed  1-31-01;  8:45  am] 

BILLING  CODE  8010-01-P 


DEPARTMENT  OF  EDUCATION 

34  CFR  Part  606 

Developing  Hispanic-Serving 
Institutions  Program;  Delay  of 
Effective  Date 

agency:  Department  of  Education. 

ACTION:  Final  regulations;  delay  of 
effective  date. 

SUMMARY:  In  accordance  with  the 
memorandum  of  January  20,  2001,  from 
the  Assistant  to  the  President  and  Chief 
of  Staff,  entitled  "Regulatory  Review 
Plan,"  this  regulation  temporarily 
delays  the  effective  date  of  the 
regulations  entitled  Developing 
Hispanic-Serving  Institutions  Program 
published  in  the  Federal  Register  on 
January  8,  2001  (66  FR  1262). 

EFFECTIVE  DATE:  The  effective  date  of  the 
regulations  amending  34  CFR  Part  606 
published  at  66  FR  1262,  January  8, 
2001,  is  delayed  60  days  until  April  8, 
2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  C.  Depew,  Acting  Assistant 
General  Counsel  for  Regulations,  Office 
of  the  General  Counsel,  U.S.  Department 
of  Education,  400  Maryland  Avenue, 
SW.,  room  6E227,  FB-6,  Washington, 
DC  20202-2241.  Telephone:  (202)  401- 
8300. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339. 

Dated:  January  24,  2001. 
Rod  Paige, 

Secretary  of  Education. 
IFR  Doc.  01-2779  Filed  1-31-01;  8:45  am] 
BILLMO  CODE  4000-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  51 
[FCC  01-21] 

Procedures  for  Arbitrations  Conducted 
in  Accordance  With  the 
Communications  Act  of  1934 

agency:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission  amends  on 
its  own  motion  a  section  of  the  rules  in 
which  FCC  arbitrators  are  granted 
additional  discretion  when  arbitrating 
interconnection  disputes. 
DATES:  Effective  February  1,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Kehoe,  Special  Counsel, 
Common  Carrier  Bureau,  Policy  and 
Program  Planning  Division,  (202)  418- 
1580. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  amendment  to  47  CFR 
51.807  in  the  Commission's  Order,  FCC 
01-21,  adopted  January  17,  2001  and 
released  January  19,  2001.  The  complete 
text  of  this  Order  is  available  for 
inspection  and  copying  during  regular 
business  hours  in  the  FCC  Reference 
information  Center,  Courtyard  Level, 
445  12th  Stiwt,  SW.,  Washington,  DC, 
and  also  may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Services 
(ITS,  Inc.),  CY-B400,  445  12th  Stieei. 
SW.,  Washington,  DC. 

Synopsis  of  the  Amendment  to  Section 
51.807 

1.  The  Commission  adopted  an 
interim  rule  in  the  Local  Competition 
Order  establishing  a  scheme  of  "final 
offer"  arbitration  for  section  252(e)(5) 
proceedings.  This  rule  provides  that,  in 
issuing  an  arbitration  award,  the 
arbitrator  "shall  use  final  offer 
arbitration,"  which  may  take  the  form  of 
either  entire  package  final  offer 
arbitration  or  issue-by  issue  final  offer 
arbitiation."  47  CFR  51.807(d)(1).  If  the 
parties'  offers  do  not  meet  the  standards 
of  section  251,  the  arbitrator  may 
require  the  parties  to  submit  additional 
final  offers  or  may  adopt  a  result  offered 
by  neither  party.  47  CFR  51.807(f)(3) 
(1999). 

2.  Experience  gained  by  states  in 
arbitrating  numerous  interconnection 
disputes  over  the  past  five  years  suggest 
that  "final  offer"  arbitration  may  not 
always  afford  the  arbitrator  sufficient 
flexibility  to  resolve  complex 
interconnection  issues.  Accordingly,  the 
Commission  amends  §  51.807(f)(3)  to 
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provide  the  arbitrator  additional 
flexibility  in  certain  circumstances.  The 
arbitrator  shall  have  discretion  to 
require  the  parties  to  submit  new  final 
offers,  or  adopt  a  result  not  submitted  by 
any  party,  in  circumstances  where  a 
final  offer  submitted  by  one  or  more  of 
the  parties  foils  to  comply  with  the  Act 
or  the  Commission's  rules.  There  may 
be  some  imique  circumstances  where, 
even  though  the  parties  submit  a  final 
offer  that  complies  with  the  Act  and  the 
Commission's  rules,  the  arbitrator  will 
have  a  basis  for  concluding  that  another 
result  is  more  consistent  with  the 
requirements  of  section  252(c)  of  the 
Act,  and  the  Commission's  rules, 
although  we  do  not  identify  those 
cinnunstances  here. 

3.  Because  this  rule  is  a  rule  of  agency 
procedure  and  practice,  it  may  be 
adopted  without  affording  prior  notice 
and  opportunity  for  comment.  See  5 
U.S.C.  553(b)(3)(A).  hi  addition,  we  find 
good  cause  to  make  this  change  effective 
upon  publication  in  the  Federal 
Register.  See  5  U.S.C.  553(d)(3).  In  an 
order  released  contemporaneously 
herewith,  the  Commission  has 
preempted  the  jurisdiction  of  the 
Commonwealth  of  Virginia  State 
Corporation  Commission  and  therefore 
may  soon  need  to  begin  the  process  of 
arbitrating  complex  interconnection 
agreement  issues  among  carriers  in 
Virginia.  This  rule  change  is  necessaiy 
to  facilitate  the  efficient  and  expeditious 
discharge  of  the  Commission's  statutory 
responsibility  in  the  Virginia  arbitration 
proceeding  pursuant  to  section  252  of 
the  Communications  Act. 

Paperwork  Reduction  Act 

4.  The  action  contained  herein  has 
been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1995  and 
found  to  impose  new  or  modified 
reporting  and  recordkeeping 
requirements  or  burdens  on  the  public. 

Regulatory  Flexibility  Analysis 

5.  The  action  contained  herein  relates 
to  agency  procediue  and  practice  and 
does  not  change  the  Commission's 
Regulatory  Flexibility  Analysis  in 
connection  with  the  amended  rule. 

Ordering  Clauses 

4.  This  Order  is  effective  February  1 , 
2001. 

5.  P\irsuant  to  sections  4(i ),  4(j), 
201(b),  303(r),  251,  and  252  of  the 
Commimications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i),  154(j), 
201(b).  303(r),  251.  and  252,  that  the 
amendment  to  §  51.807  is  adopted  as  set 


forth  in  the  appendix  to  this  Order,  to 
be  effective  February  1,  2001. 

List  of  Subjects  in  47  CFR  Part  51 

Communications  common  carriers, 
Telecommimications,  Telephone, 
Arbitration. 

Federal  Communications  Commission. 
M agalie  Roman  Salas, 

Secretary. 

Rule  Changes 

For  the  reasons  set  forth  in  the 
preamble,  amend  Part  51  of  47  CFR  as 
follows: 

1.  The  authority  citation  for  part  51 
continues  to  read: 

Authority:  47  U.S.C.  154(i),  154{j),  201(b). 
303  (r).  251.  and  252. 

2.  Revise  §  51.807,  paragraph  (f)(3)  to 
read  as  follows: 

§  51 .807    Artiitration  and  mediation  of 
agreements  by  the  Commiselon  pursuant  to 
section  252(eK5)  of  the  Act 

***** 

(3)  Provide  a  schedule  for 
implementation  of  the  terms  and 
conditions  by  the  parties  to  the 
agreement.  If  a  final  offer  submitted  by 
one  or  more  parties  fails  to  comply  with 
the  requirements  of  this  section  or  if  the 
arbitrator  determines  in  unique 
circimistances  that  another  residt  would 
better  implement  the  Communications 
Act,  the  arbitrator  has  discretion  to  take 
steps  designed  to  result  in  an  arbitrated 
agreement  that  satisfies  the 
requirements  of  section  252(c)  of  the 
Act.  including  requiring  parties  to 
submit  new  final  offers  within  a  time 
frame  specified  by  the  arbitrator,  or 
adopting  a  result  not  submitted  by  any 
party  that  is  consistent  with  the 
requirements  of  section  252(c)  of  the 
Act,  and  the  rules  prescribed  by  the 
Commission  pursuant  to  that  section. 
***** 

(FR  Doc.  01-2760  Filed  1-31-01;  8:45  am] 

BtLUNO  COOE  671»-01-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-136;  MM  Doctol  No.  00-101;  RM- 
9885] 

Radio  Broadcasting  Services;  Sparta 
and  Buckhead,  GA 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 


SUMMARY:  As  the  result  of  a  Petition  for 
Reconsideration  filed  by  Barinoski 
Investment  Company,  this  doctiment 
substitutes  Channel  274C3  for  Channel 
274A  at  Sparta,  Georgia,  reallots 
Channel  274C3  to  Buckhead,  Georgia, 
and  modifies  the  Station  WPMA  license 
to  specify  operation  on  Channel  274C3 
at  Buckhead,  Georgia.  See  65  FR  4491, 
published  January  27,  2000.  The 
reference  coordinates  for  the  Channel 
274C3A  allotment  at  Buckhead,  Georgia, 
are  33-31-40  and  83-18-45.  With  this- 
action,  the  proceeding  is  terminated. 

DATES:  Effective  as  March  9,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Hayne,  Mass  Media  Biu^au, 
(202)418-2177. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's 
Memorandum  Opinion  and  Order  in 
MM  Docket  No.  00-101,  adopted 
January  17,  2001,  and  released  January 
19,  2001.  The  full  text  of  this  decision 
is  available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC's  Reference  Information  Center  at 
Portals  n,  CY-A257,  445  12th  Street 
SW.,  Washington  DC.  The  complete  text 
of  this  decision  may  also  be  purchased 
from  the  Conunission's  copy  contractor, 
International  Transcription  Service, 
Inc.,  (202)  857-3800,  1231  20th  Street 
NW.,  Washington  DC  20036. 

List  of  Subjects  in  47  CFRPait  73 

Radio  Broadcasting. 

Part  73  of  Tide  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  7^-RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303,  334  and  336. 
§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Georgia,  is  amended 
by  removing  Channel  274A  at  Sparta. 

3.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Georgia,  is  amended 
by  adding  Buckhead,  Channel  274C3. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  01-2752  Filed  1-31-01;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  79 

[MM  Docket  No.  99-339;  FCC  01-7] 

Video  Description 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  petition  for 

reconsideration. 

SUMMARY:  This  dociunent  concerns  rules 
and  policies  designed  to  make  television 
programming  more  accessible  to  the 
many  Americans  who  have  visual 
disabilities  by  bringing  video 
description  to  the  commercial  video 
marketplace.  The  intended  effect  of  this 
action  is  to  clarify  and  resolve  issues 
raised  in  petitions  for  reconsideration 
pertaining  to  the  application  of  the 
Commission's  video  description  rules. 
DATES:  Effective  April  1,  2002. 
ADDRESSES:  Federal  Communications 
Commission,  445  Twelfth  Street,  SW., 
Washington  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cyndi  Thomas  or  Eric  Bash,  Policy  and 
Rules  Division,  Mass  Media  Biu-eau,  at 
(202)  418-2120. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Memorandum  Opinion 
and  Order  on  Reconsideration 
{"MO&O")  in  MM  Docket  No.  99-339, 
FCC  01-7,  adopted  on  January  4.  »001, 
and  released  on  January  18,  2001.  The 
full  text  of  this  decision  is  available  for 
inspection  and  copying  during  regular 
business  hours  in  the  FCC  Reference 
Center,  445  Twelfth  Stieet,  SW,  Room 
CY-A257,  Washington  DC,  and  also 
may  be  piut:hased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
(202)  857-3800,  445  Twelfth  Street,  SW, 
Room  CY-B402,  Washington  DC.  The 
complete  text  is  also  available  under  the 
file  name  fcc01007.doc  on  the 
Commission's  Intemet  site  at 
www.fcc.gov. 

Synopsis  of  Memorandum  Opinion  and 
Order  on  Reconsideration 

1.  On  August  7,  2000,  the  Commission 
adopted  rules  requiring  broadcasters 
and  other  video  programming 
distributors  to  provide  video  description 
and  to  make  emergency  information 
more  accessible  to  visually  impaired 
viewers.  In  this  Order',  the  Commission 
grants  in  part  and  denies  in  part  eight 
petitions  seeking  reconsideration  of  the 
Report  and  Order  ("flaO")  (65  FR 
54805,  September  11,  2000).  The 
Conunission  also  provides  clarification 
on  certain  issues  related  to  the  video 
( lescription  niles. 


2.  The  rules  adopted  in  the  R&-0 
require  affiliates  of  ABC,  CBS,  Fox,  and 
NBC  in  the  top  25  Designated  Market 
Areas  (DMAs)  to  provide  50  houirs  per 
calendar  quarter  of  prime  time  or 
children's  programming  with  video 
description.  Multichannel  video 
programming  distributors  (MVPDs)  with 
50,000  or  more  subscribers  must 
provide  50  hours  of  video  described 
programming  each  quarter  on  each  of 
the  top  five  national  nonbroadcast 
networks  they  carry.  All  broadcast 
stations  and  MVPDs  that  have  the 
technical  capability  to  do  so,  regardless 
of  market  size  or  number  of  subscribers, 
must  "pass  through"  any  video 
description  received  bom.  a 
programming  provider.  The  R&O  also 
adopted  "undue  burden"  exemption 
procedures  as  well  as  enforcement 
procedures  under  which  complaints 
alleging  violations  would  be  filed  with 
the  Commission.  The  video  description 
rules  become  effective  April  1,  2002.  In 
addition,  under  new  rules  that  become 
effective  upon  approval  from  the  Office 
of  Management  and  Budget  broadcast 
stations  and  MVPDs  that  provide  local 
emergency  information  must  make  the 
critical  details  of  that  information 
accessible  to  persons  with  visual 
disabilities  tluough  aiu^  presentation 
or  accompany  a  "crawl"  or  "scroll" 
with  an  aural  tone  to  alert  persons  with 
disabilities  to  an  emergency  situation. 

3.  The  Commission  amends  its  rules 
to  define  the  top  five  nonbroadcast 
networks  as  those  that  are  ranked  in  the 
top  five  as  defined  by  national  audience 
share  and  that  also  reach  50  percent  or 
more  of  MVPD  households.  The 
Commission  amends  the  rules  to  allow 
broadcast  stations  and  MVPDs  to  coimt 
previously  aired  programming  one  time 
toward  quarterly  requirements.  The 
Commission  clarifies  that  once  a 
broadcast  station  or  MVPD  that  is 
required  under  the  rules  to  provide 
video  description  has  aired  a  particular 
program  with  video  description,  all 
subsequent  airings  of  that  program  by 
that  broadcast  station  or  MVPD  on  the 
same  network  or  channel  must  contain 
the  video  description.  The  Commission 
further  clarifies  that  broadcast  stations 
and  MVPDs  may  use  the  SAP  chaimel 
to  provide  services  other  than  video 
description  when  subsequently  airing  a 
video  described  program,  as  long  as 
those  services,  such  as  foreign  language 
translations,  are  program-related. 
Similarly,  the  Commission  establishes 
an  exception  to  the  pass-through 
requirements,  allowing  broadcast 
stations  and  MVPDs  to  use  the  SAP 
channel  to  provide  program-related 
services  other  than  video  description 


when  airing  a  program  that  contains 
video  description.  The  Commission 
amends  its  rules  to  allow  programming 
providers,  in  addition  to  programming 
distributors,  to  file  waivers  for 
exemptions.  The  Commission  will  allow 
consumers  to  bring  informal  complaints 
to  the  Commission  at  any  time.  The 
Commission  amends  its  rules,  however, 
to  require  consumers  to  certify  in  any 
formal  complaint  to  the  Commission, 
and  distributors  to  certify  in  their 
answers,  that  they  have  attempted  to 
resolve  the  dispute  prior  to  filing  the 
complaint  with  the  Commission.  The 
Commission  adopts  a  definition  of 
"prime  time"  and  clarifies  the  definition 
of  "technical  error"  for  purposes  of 
determining  compliance  with  the  rules. 
The  Commission  believes  that  these 
modifications  promote  its  goal  of  not 
imposing  an  undue  burden  on 
programming  producers  or  distributors, 
while  enhancing  the  availability  of 
video  description  to  the  visually 
impaired  segment  of  our  society. 

A.  Entities  To  Provide  Programming 
With  Video  Description 

1.  Distributors  and  Programmers 

4.  In  the  R&O,  the  Commission 
adopted  a  rule  that  requires  broadcast 
stations  in  the  top  25  DMAs  affiliated 
with  the  top  four  commercial  broadcast 
networks,  ABC,  CBS,  Fox,  and  NBC,  as 
well  as  "larger"  MVPDs,  MVPDs  that 
serve  50,000  or  more  subscribers,  to 
provide  programming  with  video 
description.  The  Commission  further 
explained  that  implicit  in  the  rules  is 
the  decision  to  hold  progreimming 
distributors,  rather  than  programming 
producers,  responsible  for  compliance 
with  the  rules. 

5.  One  petitioner  contends  that  the 
Commission's  rules  hold  "the  wrong 
party"  responsible  for  providing  video 
described  programming,  arguing  that  the 
Commission  should  hold  programmers 
responsible  for  compliance  with  the 
video  description  rules  because 
distributors  have  no  ability  to  do  so.  If 

a  programmer  violates  the  rules,  the 
petitioner  asserts  that  MVPDs  will  be 
subject  to  cosUy  litigation  seeking 
indemnification  for  any  liabiUty 
incmred.  As  the  Commission 
acknowledged  and  explained  in  the 
Notice  of  Proposed  Rulemaking 
{'•NPRM')  (64  FR  67236,  December  1, 
1999).  while  its  expects  that 
programming  networks,  and  not 
broadcast  stations  or  MVPDs.  will 
describe  the  programming,  the 
Commission  should  hold  distributors 
responsible  for  compliance  for  ease  of 
enforcement  and  monitoring  of 
compliance  with  the  rules.  The 
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petitioner  presents  no  new  arguments  or 
evidence  that  would  lead  the 
Commission  to  change  its  conclusion. 
Consistent  with  its  ftndings  in  adopting 
closed  captioning  rules,  while  the 
Commission  is  placing  the  ultimate 
responsibility  on  program  distributors, 
it  expects  that  distributors  will 
incorporate  video  description 
requirements  into  their  contracts  with 
program  producers  and  owners,  and  that 
parties  will  negotiate  for  an  efficient 
allocation  of  video  description 
responsibilities.  The  Commission 
therefore  denies  the  request  to  hold 
programming  producers,  rather  than 

J>rogramming  distributors,  responsible 
or  compliance  with  its  rules. 

2.  DBS  Operators 

6.  The  video  description  rules  require 
MVPDs  that  serve  50,000  or  more 
subscribers  to  provide  video  description 
during  prime  time  or  on  children's 
programming.  The  Commission 
recognized  in  the  R&O  that  this 
standard  would  include  within  the 
scope  of  the  rules  two  DBS  systems  that 
together  reach  12  million  subscribers: 
DIRECTV,  Inc.  (DIRECTV)  and  EchoStar 
Satellite  Corporation  (EchoStar).  The 
Commission  determined  that  while 
DIRECTV  indicated  that  modifying  its 
network  to  support  three  audio  channels 
woiild  cost  "tens  of  millions  of  dollars," 
those  costs  appeared  to  be  more  than 
oBset  by  revenues.  Specifically,  the 
Commission  found  that  DIRECTV  had 
more  than  8.5  million  customers  as  of 
May  2000,  and  based  on  the  DBS 
average  programming  price  of  $30  per 
month,  it  expects  that  DIRECTV 
subscriber  revenues  would  be  over  $3 
billion  per  year.  Similarly,  based  on 
EchoStar's  more  than  4  million 
subscribers  as  of  May  2000,  the 
Commission  expects  that  EchoStar's 
subscriber  revenues  would  appear  to  be 
nearly  $1.5  billion  per  year. 

7.  DIRECTV  and  EchoStar  argue  in 
their  petitions  that  the  Commission 
failed  to  adequately  address  the  costs 
that  the  video  description  rules  impose 
on  DBS  operators.  DIRECTV  asserts  that 
the  Commission  based  its  decision  "on 
a  fictitious  revenue  figure"  and  that 
"gross  revenues  are  an  inappropriate 
measure"  of  its  ability  to  bear  the 
expenses  associated  with  the  new  rules. 
Both  petitioners  claim  that  neither 
company  is  currently  profitable. 
DIRECTV  explains  that,  in  addition  to 
the  costs  needed  to  upgrade  its  system, 
the  rules  create  staffing  costs  and 
missed  opportimity  costs,  and  impose 
costs  for  video  describing  programs 
"estimated  at  $4,000  per  hour." 
EchoStar  asserts  that  "[a]  requirement 
supporting  SAP  feeds  for  all  the 


hundreds  of  broadcast  stations 
retransmitted  by  EchoStar  would 
constitute  a  significant  additional 
expenditure  of  bandwidth  *  *  * 
approximately  6.25%  of  a  channel  of 
incremental  bandwidth  *  *  * 
comparable  to,  or  even  greater  than,  the 
4%  set-aside  for  public  interest 
programming."  Neither  petitioner, 
however,  explains  how  this  information 
would  lead  the  Conunission  to  change 
its  finding  that  MVPDs  serving  50,000  or 
more  subscribers  should  provide 
programming  with  video  description. 
The  Commission  recognizes  that  the 
video  description  rules  impose  costs  on 
DIRECTV  and  EchoStar,  as  they  do  on 
other  MVPDs,  as  well  as  broadcast 
stations.  DIRECTV  and  EchoStar  have 
not  provided  information  to  convince 
the  Commission,  however,  that  direct 
broadcast  satellite  (DBS)  providers 
shotild  be  categorically  exempt  from  the 
rules.  Neither  petitioner  explains  how 
the  rules  impose  an  undue  financial 
biuden  or  an  imdue  burden  on  available 
bandwidth  sufficient  for  the 
Commission  to  determine  that  either 
should  be  exempt  from  the  video 
description  rules.  While  the 
Commission  finds  no  reason  at  diis  time 
to  change  its  standard  for  MVPDs, 
DIRECTV  and  EchoStar  have  the  option 
of  seeking  individual  exemptions  by 
providing  sufficiently  detailed 
information  under  the  rules 
demonstrating  that  compliance  would 
residt  in  an  imdue  burden. 

3.  Premium  Networks 

8.  MVPDs  that  Ml  within  the  scope  of 
the  video  description  rules  must 
provide  50  hoiu^  of  described 
programming  quarterly  on  each  of  any 
of  the  top  five  nonbroadcast  networks 
they  carry,  as  defined  by  prime  time 
national  audience  share.  In  the  NPRM, 
the  Commission  proposed  to  require 
larger  MVPDs  to  provide  programming 
with  video  description  on  nonbroadcast 
networks  that  reach  50  percent  or  more 
of  MVPD  households.  Noting,  however, 
that,  as  one  commenter  pointed  out, 
more  than  40  cable  networks  serve  50 
percent  or  more  of  MVPD  households 
and  that  it  might  be  burdensome  for 
cable  systems  to  retransmit  video 
described  programming  on  so  many 
nonbroadcast  networks,  the  Commission 
decided  to  limit  the  number  of 
nonbroadcast  networks  to  the  top  five. 
In  the  R&O.  the  Commission  also  stated 
that  it  believed  its  decision  to  require  50 
hours  per  quarter  would  avoid  any 
conflicts  between  competing  uses  of  the 
SAP  channel.  In  particular,  the 
Commission  noted  that  it  did  not  expect 
certain  premium  networks,  including 
the  Home  Box  Office  (HBO),  to  be 


among  the  top  five  nonbroadcast 
networks  subject  to  the  rules.  The  rule, 
as  currently  written,  however,  would 
require  HBO  to  provide  video 
description. 

9.  HBO  asserts  that  the  Commission 
never  intended  to  include  networks  like 
HBO  within  the  scope  of  the  video 
description  rules.  In  its  petition,  HBO 
contends  that  by  modifying  the  standard 
fitjm  MVPDs  that  reach  50  percent  of 
the  MVPD  households  to  the  top  five 
nonbroadcast  networks,  the  Commission 
did  not  intend  to  expand  the  scope  of 
the  rule  to  include  networks  that  would 
not  have  been  subject  to  the  rules 
originally  proposed  in  the  NPRM.  HBO 
suggests  several  options  to  remedy  this 
issue:  change  the  definition  of 
nonbroadcast  networks  covered  by  the 
rule  to  be  either  the  top  five  national 
non-premium  nonbroadcast  networks, 
based  on  Nielsen  Media  Research,  Inc. 
(Nielsen)  national  prime  time  audience 
share,  or  those  national  nonbroadcast 
networks  that  reach  50  percent  or  more 
of  MVPD  households  and  are  ranked  in 
the  top  five,  based  on  Nielsen  national 
prime  time  audience  share;  or 
exempting  from  the  rules  those 
networks  that  currently  transmit  a  high 
percentage  (such  as  65  percent  or  more) 
of  their  prime  time  schedules  with 
Spanish  language  audio  using  the  SAP 
channel. 

10.  AU  parties  that  filed  pleadings  in 
response  to  its  petition  support  HBO's 
request.  Two  parties  urge  the 
Commission  to  adopt  one  of  HBO's 
options  because  they  believe  networks, 
like  HBO,  that  provide  substantial 
amounts  of  Spanish  language 
programming  should  not  be  forced  to 
eliminate  or  disrupt  that  progranuning. 
Other  parties  do  not  object  to  a  rule 
modffication  based  on  an  audience 
reach  criterion,  but  urge  the 
Commission  to  reject  HBO's  argument 
that  the  Conunission  could  create  an 
exemption  based  on  use  of  the  SAP 
channel  for  Spanish  programming.  They 
assert  that  Spanish  language  translations 
and  video  descriptions  can  be  o^red  on 
alternate  feeds  to  provide  multiple 
broadcasts  or  cablecasts  of  the  same 
programs. 

11.  The  Commission  did  not  intend, 
in  adopting  the  video  description  rules, 
to  include  networks  within  tiie  scope  of 
those  rules  that  would  not  have  fallen 
within  the  scope  of  its  proposal  in  the 
NPRM.  Accordingly,  the  Commission 
amends  §  79.3(b)(3)  to  clarify  that  the 
50-hour  requirement  applies  to  the  top 
five  national  nonbroadcast  networks, 
based  on  Nielsen  national  prime  time 
audience  share,  that  reach  50  percent  or 
more  of  MVPD  households.  This  result 
is  consistent  with  the  Commission's 
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goal  of  enhancing  the  widespread 
availability  of  video  description.  The 
programming  of  each  of  the  several 
nonbroadcast,  non-premium  networks 
with  the  highest  ratings  is  available  to 
more  than  75  million  subscribers.  By 
contrast,  while  HBO  is  among  the 
nonbroadcast  networks  with  the  highest 
ratings  during  prime  time,  only  27 
million  subscribers  subscribe  to  its 
service.  The  Commission  thus  believes 
that  limiting  the  top  nonbroadcast 
networks  to  those  that  are  ranked  in  the 
top  five  as  defined  by  national  audience 
share  and  that  reach  50  percent  or  more 
of  MVPD  households  best  ftilfiUs  its 
goal  of  ensuring  the  widest  availability 
of  video  description.  The  Commission 
also  believes  that  this  result  reconciles 
its  proposal  in  the  NPRM  and  its  intent 
to  limit  the  number  of  nonbroadcast 
networks  required  to  provide  video 
described  programming  for  the  reasons 
set  forth  in  the  R&O. 

4.  "Pass-Through"  of  Video  Description 

12.  In  the  R&O,  the  Commission 
adopted  pass-through  requirements  for 
programming  that  contains  video 
description.  Broadcast  stations, 
including  NCE  stations,  that  have  the 
technical  capability  to  do  so,  must  pass 
through  any  second  audio  program 
containing  video  description  that  they 
receive  bom  their  affiliated  networks. 
Similarly,  MVPDs  that  have  the 
technical  capability  to  do  so  must  pass 
through  any  second  audio  program 
containing  video  description  that  they 
receive  from  a  broadcast  station  or 
nonbroadcast  network. 

13.  One  petitioner  asks  the 
Commission  not  to  apply  the  pass- 
through  requirement  where  a  top  25 
market  broadcast  station  has  already 
met  its  50-hour  quarterly  requirement,  if 
the  station  wants  to  provide  Spanish 
language  or  any  other  SAP  service  for 
that  particular  program.  Similarly,  the 
petitioner  asks  the  Commission  not  to 
apply  the  rule  to  a  small  market  station 
not  subject  to  any  quarterly  minimum, 
if  the  station  wants  to  provide  any  other 
SAP  service  for  that  particular  program. 
One  party  opposes  the  request,  arguing 
that  diere  is  no  reason  to  deprive  the 
visually  impaired  community  of 
described  programming  where  the 
station  already  has  the  equipment  in 
place  and  is  receiving  the  programming 
in  described  format.  Another  party 
agrees  that  stations  should  be  able  to 
serve  their  non-English  speaking 
viewers,  but  both  parties  express 
concern  that  allowing  local  stations  to  ^ 
use  their  SAP  channel  to  provide  any 
other  services  would  allow  a  local 
broadcaster  to  use  its  SAP  channel  for 


information  or  services  that  are  not 
related  to  any  programming,  including 
radio  feeds  or  farm  reports. 

14.  The  Commission  agrees  that  it 
should  provide  some  additional 
flexibility  luider  the  rule.  Because  the 
SAP  channel  cannot  be  used  to  provide 
two  services  simultaneously,  broadcast 
stations  and  MVPDs  should  be  able  to 
provide  another  service  on  a  SAP 
channel  when  airing  a  program  that 
contains  video  description,  as  long  as 
that  service  is  related  to  the  program. 
Accordingly,  the  Commission  amends 
§§  79.3(b)(2)  and  (4)  to  require  broadcast 
stations  and  MVPDs  that  have  the 
technical  capability  to  do  so  to  pass 
through  video  description,  unless  a 
program-related  use  of  the  SAP  channel 
would  cause  a  conflict  with  the  video 
description.  This  holds  true  even  if  an 
entify  subject  to  the  video  description 
ndes  has  met  the  50-hour  requirement. 
The  Commission  believes  this  approach 
affords  broadcast  stations  and  MVPDs 
reasonable  flexibility  to  meet  the  needs 
of  visually  impaired  viewers  and  other 
viewers  that  might  benefit  from 
program-related  use  of  the  SAP  channel. 

5.  Analog  and  Digital  Television 

15.  In  the  R&O,  the  Commission 
stated  that  the  newly  adopted  video 
description  rules  do  not  apply  to  digital 
broadcasts,  but  that  it  expects  ultimately 
to  require  digital  television  broadcasts 
to  contain  video  description.  One 
petitioner  argues  that  the  Commission 
should  not  mandate  video  description 
in  an  analog  environment  because  the 
costs  for  providing  video  description 
represent  "orphan"  investments  in 
analog  systems  that  are  scheduled  to  be 
abandoned.  Other  parties,  on  the  other 
hand,  argue  that  video  description  rules 
should  apply  to  both  analog  and  digital 
broadcasts.  The  Commission  rejects  the 
argiunent  that  because  it  did  not 
"impose  expenditures"  on  the  cable 
industry  for  new  analog  equipment  in 
the  navigation  devices  proceeding,  the 
Commission  should  similarly  not 
require  broadcasters  to  provide  video 
description  with  analog  broadcasts.  The 
purpose  of  the  navigation  devices 
proceeding  was  to  make  equipment, 
including  cable  television  set-top  boxes 
or  direct  broadcast  satellite  receivers 
previously  available  only  from  MVPDs, 
available  for  commercial  retail 
purchase.  The  statutory  authority 
underlying  the  proceeding  is  premised 
on  the  belief  that  consumers  would 
benefit  from  competition  in  the 
manufacturing  and  sale  of  this 
equipment.  The  Commission 
determined,  however,  that  there  would 
not  be  a  market  demand  for  analog-only 


services,  that  analog  devices  would 
"soon  be  obsolete,"  and  that  requiring 
the  development  of  analog  equipment 
would  interfere  with  the  development  of 
competition  in  the  digital  marketplace. 

16.  The  Commission  found  that  these 
reasons  are  inapplicable  here.  One  of 
the  ways  in  which  video  description 
may  be  transmitted  with  digital 
broadcasts  is  by  using  an  additional 
audio  channel  like  the  SAP  channel. 
The  petitioner  simply  presents  no 
evidence  supporting  its  contention  that 
technical  upgrades  made  to  analog 
systems  cannot  be  used  after  the 
transition  to  digital  television  (DTV). 
The  Commission  thus  has  no  reason  to 
believe  that  requiring  video  description 
with  analog  broadcasts  will  result  in 
significant  orphaned  investments.  As 
the  Commission  has  previously  stated 
and  as  several  parties  argue,  the  need  for 
video  description  exists  now  and  given 
that  broadcasters  will  likely  continue 
transmitting  in  analog  format  until  at 
least  December  2006,  the  Commission 
does  not  wish  to  wait  for  the  transition 
to  be  complete  before  adopting  video 
description  requirements. 

1 7.  Certain  parties  argue  that  "the 
Commission  should  make  clear  now 
that  its  mandate  will  extend  to 
transmission  and  reception  of  video 
description  in  digital  television."  Both 
parties  argue  the  Commission  should 
implement  rules  that  require 
manufacturers  of  digital  consumer 
reception  equipment  to  support  the 
ancillary  audio  channel  that  video 
description  can  use  in  DTV,  and  provide 
a  schedule  for  implementing  video 
description  on  digital  programming. 
One  party  warns  that  "unless  the 
Commission  signals  now  that 
description  will  need  to  be  supported  in 
DTV,  expensive  retrofitting  or 
substantial  delays  will  occoi  down  the 
road."  As  the  Commission  has  stated 
throughout  this  proceeding,  it  expects 
ultimately  to  require  DTV  broadcasts  to 
contain  video  description,  but  the 
Commission  believes  that  the  decision 
on  how  and  when  to  develop  those 
requirements  should  come  after  there 
has  been  further  experience  with  both 
digital  broadcasting  and  video 
description.  The  Commission  fully 
intends  to  address  the  issues  raised  in 

a  future  periodic  DTV  review 
proceeding.  Given  its  intent  to  require 
video  description  of  digital 
programming  at  a  later  time,  however, 
the  Commission  urges  equipment 
manufacturers  to  design  their  products 
with  video  description  in  mind. 


8524 Federal  Register /Vol.  66.  No.  22 /Thursday,  February  1,  2001 /Rules  and  Regulations 


B.  Programming  to  (Contain  Video 
Description 

1.  Amount  of  Programming 

a.  Counting  Repeats  of  Video 
Described  Programming.  18.  In  the  R&O, 
the  Commission  clarified  that,  once  the 
rules  go  into  effect,  broadcast  stations 
and  MVPDs  may  not  count  toward  their 
50-hour  quarterly  requirement 
programming  that  they  have  previously 
aired  with  video  description.  The 
Commission  further  explained  in  the 
R6-0  that  broadcast  stations  and  MVPDs 
may,  however,  count  any  programming 
they  air  in  excess  of  their  quarterly 
requirements,  if  and  when  they  repeat 
the  programming  later.  In  addition,  a 
broadcast  station  or  MVPD  may  count 
any  video  described  programming  that 
they  air  before  the  effective  date  of  the 
rule,  if  they  repeat  it  after  the  effective 
date  of  the  rule. 

19.  All  parties  that  filed  petitions  or 
responses  to  petitions  on  this  issue 
support  flexibility  in  counting 
programming  previously  aired  with 
video  description  toward  the  50-hour 
quarterly  requirement.  Three  petitioners 
argue  that  broadcast  stations  and 
MVPDs  do  not  have  enough 
progranuning  each  quarter  to  meet  the 
50-hour  requirement  and  not  coimting 
repeats  of  video  described  progranmiing 
will  force  broadcast  stations  and  MVPDs 
to  change  regularly  scheduled 
programming  or  describe  programming, 
such  as  sports  programming,  to  meet  the 
requirement.  Two  petitioners  also 
contend  that  the  restriction  will  force 
cable  program  networks  to  pay  to  video 
describe  licensed  programming, 
programming  that  they  do  not  own. 
Petitioners  argue  that  there  is  no  reason 
for  counting  repeat  showings  of 
captioned  programming  toward 
quarterly  closed  captioning 
requirements,  but  not  repeats  of  video 
described  programming  toward  video 
description  requirements. 

20.  One  party  agrees  with  the 
petitioners  that  broadcast  stations  and 
MVPDs  should  be  allowed  to  count 
previously  described  programming 
toward  their  quarterly  requirement, 
whether  the  programming  is  distributed 
on  the  same  channel  for  which  it  was 
originally  described  or  on  another 
channel.  That  party  states  that  the  blind 
and  visually  impaired  audience  is  not 
interested  in  the  description  of 
programming  such  as  sports.  Similarly, 
two  other  parties  believe  some 
flexibility  is  warranted.  One  suggests 
that  a  maximiun  number  of  repeats  in 
any  one  quarter  could  be  established  or 
broadcasters  and  MVPDs  could  be 
credited  with  the  first  repeat  of  a 
described  program.  Both  parties, 


however,  disagree  with  the  petitioners 
that  repeats  for  closed  captioning  can  be 
compared  with  video  description 
because  the  majority  of  television 
programs  are  now  captioned,  but  the 
rules  only  require  a  few  hoiu^  of  video 
described  programming  per  quarter. 
Certain  parties  believe  that  program 
distributors  and  producers  can  provide 
for  description  as  part  of  licensing 
arrangements  and,  therefore,  oppose  any 
recommendation  to  exempt 
programming  that  is  licensed,  but  not 
owned,  from  the  rules. 

21.  The  Conunission  agrees  that  some 
flexibility  is  warranted  and  will  allow 
broadcast  stations  and  MVPDs  to  coimt 
a  repeat  of  a  described  program  once 

.  toward  their  50-hour  requirement. 
Broadcast  stations  and  MVPDs  can 
coimt  a  repeat  of  a  previously  aired 
program  in  the  same  quarter  or  in  a  later 
quarter,  but  only  once  altogether.  Based 
on  the  information  provided  in  the 
petitions,  the  Conamission  recognizes 
that  some  entities  may  not  have  enough 
new  programming  each  quarter  that  is 
appropriate  for  video  description.  For 
example,  one  petitioner  explains  that 
the  four  major  networks  do  not  produce 
new  prime  time  programming  during 
the  summer  renm  season  and  another 
asserts  that  program  networks  already 
have  little  flexibility  because  the  rules 
are  limited  to  children's  and  prime  time 
programming.  While  the  Commission  is 
imwilling  to  allow  broadcast  stations 
and  MVPDs  to  count  all  previously 
aired  programming  that  contains  video 
description  toward  quarterly 
requirements,  it  beUeves  that  allowing  a 
limited  number  of  repeats  will  provide 
broadcast  stations  and  MVPDs 
reasonable  flexibility  to  make 
programming  more  accessible  to  the 
blind  or  visually  impaired  without 
intruding  unnecessarily  into  program 
production  and  distribution. 

22.  The  Commission  rejects  the 
implicit  argument  that  cable  program 
networks  should  not  have  to  pay  to 
video  describe  licensed  programming. 
The  Commission  agrees  with  several 
parties  that  programming  distributors 
and  producers  can  provide  for  video 
description  as  part  of  a  licensing 
agreement.  MVPDs  may  file  waiver 
requests  if  the  cost  of  providing  video 
description  for  licensed  programming 
creates  an  undue  burden. 

23.  As  noted,  some  parties  argue  that 
they  do  not  have  enough  programming 
each  quarter  to  enable  them  to  meet  the 
50-hour  reqiurement  without  coimting 
repeats,  unless  they  change  their 
regularly  scheduled  programming  to 
describe  programming,  such  as  sports 
programming,  to  meet  the  requirement. 
In  the  RGO,  the  Commission  declined  to 


exempt  categories  of  programming, 
including  sports  programming,  from  the 
video  description  requirement.  The 
Commission  believed  it  was 
imnecessary  to  create  these  types  of 
exemptions  because  of  the  limited 
natiu-e  of  its  initial  requirement.  That  is, 
the  Commission  believed  that  the  top 
networks  subject  to  its  rules  would  be 
able  to  select  50  hours  per  quarter 
without  having  to  describe 
programming  such  as  sporis 
programming.  If  any  entities  subject  to 
the  Commission's  rules  find  that  they  do 
not  have  enough  prime  time  or 
children's  programming  to  enable  them 
to  meet  their  requirement  without 
describing  sports  programming  or 
repeats,  they  may  seek  an  undue  burden 
exemption  on  that  basis. 

b.  Subsequent  Airings.  24.  In  addition 
to  outlining  rules  on  how  to  coimt 
repeats  of  video  described 
programming,  the  Commission  adopted 
rules  in  the  RGO  pertaining  to  when  a 
station  must  provide  the  video 
description  contained  in  a  previously 
aired  program.  Specifically,  the 
Commission  stated  that  "once.a 
broadcast  station  or  MVPD  has  aired  a 
particular  program  with  video 
description,  all  of  that  broadcast 
station's  or  MVPD's  subsequent  airings 
of  that  program  should  contain  video 
description,  unless  another  use  is  being 
made  of  the  SAP  channel."  The 
Commission  further  explained  that  this 
requirement  should  not  impose  any 
burden  because  the  cost  of  both 
describing  programming  and  upgrading 
equipment  and  infrastructure  to 
distribute  it  should  be  a  one-time  fixed 
cost. 

25.  A  petitioner  asks  the  Commission 
to  modify  this  "subsequent  airing" 
requirement  as  it  applies  to  MVPDs. 
According  to  the  petitioner,  the 
assumption  that  the  cost  of  both 
describing  programming,  and  upgrading 
equipment  and  infr^istructure  should  be 
a  one-time  fixed  cost  "does  not  hold 
true  if  this  obligation  applies  to  cable 
operators."  The  petitioner  argues  that  if, 
for  example,  "a  broadcast  station  carried 
by  a  cable  operator  airs  a  video- 
described  program,  and  a  cable  program 
network  later  airs  that  same  program, 
that  cable  network  would  have  to  create 
.the  entire  infrastructure  necessary  to 
provide  that  one  program  with  video 
description — even  if  that  network  would 
not  be  otherwise  subject  to  the  video 
description  rules."  One  party  agrees  that 
the  rule  should  be  clarified  and  asserts 
that  the  Commission's  rule  on 
subsequent  airing  of  video  described 
programming  refers  to  the  particular 
programming  network,  not  the  MVPD. 
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26.  The  Commission  clarifies  that 
once  an  MVPD  that  must  provide  video 
description  under  the  rules  has  aired  a 
particular  program  with  video 
description  on  a  particular  network, 
every  subsequent  time  that  MVPD 
transmits  that  program  on  the  same 
network,  it  must  include  the  video 
description,  unless  another  program- 
related  use  is  being  made  of  the  SAP 
channel.  Applying  this  requirement 
only  to  the  network  that  initially  aired 
the  video-described  program  is 
consistent  with  the  finding  in  the  R60 
that  the  cost  of  describing  programming 
and  upgrading  facilities  should  be  a 
one-time  cost.  In  addition,  consistent 
with  its  earlier  decision  regarding  the 
obhgation  to  pass  through  video 
described  programming,  the 
Conmiission  amends  §  79.3(c)(3)  to 
clarify  that  a  broadcast  station  or  MVPD 
may  elect  not  to  provide  video 
description  in  subsequent  airings  of  a 
program  if  the  network  is  using  the  SAP 
channel  to  provide  another  program- 
related  service. 

27.  The  Commission  does  not  agree, 
however,  that  this  "subsequent  airing" 
rule  should  apply  to  networks  that  are 
not  subject  to  the  quarterly  requirement, 
but  have  the  technical  capabihty  to 
provide  video  description.  The 
Commission  believes  that  imposing  a 
"subsequent  airing"  requirement  on 
networks  not  otherwise  required  to 
provide  amy  video  description  might 
discourage  those  networks  from 
voluntarily  providing  video  description 
in  the  first  place. 

2.  Clarification  of  the  Definition  of 
"Prime-Time"  Programming 

28.  Broadcast  stations  and  MVPDs 
must  provide  described  programming 
either  during  prime  time  or  in  children's 
programming.  The  Commission 
explained  in  the  R&O  that  prime  time 
programming  is  the  most  watched 
programming,  and  so  programming 
provided  during  this  time  will  reach 
more  people  than  programming 
provided  at  any  other  time. 

29.  While  none  of  the  petitioners 
challenged  the  requirement  that  video 
programming  be  described  during  prime 
time,  one  petitioner  asked  that  the 
Commission  clarify  the  definition  of 
prime  time.  The  petitioner  notes  that 
"the  predominant  definition  of  'prime 
time'  in  the  industry  is  8:00-11:00  p.m. 
local  time  in  the  Eastern  and  Pacific 
time  zones  Monday-Saturday,  and 
7:00-11:00  p.m.  on  Sunday.  Under  this 
definition,  prime  time  in  the  Central 
time  zone  coincides  with  the  Eastern 
time  zone  (an  hour  earlier  local  time) 
and  prime  time  in  the  Mountain  zone  is 
divided  between  prime  time  in  the 


Pacific  time  zone  and  prime  time  in  the 
Central  time  zone."  Other  parties  agree 
that  clarification  is  needed  and  support 
tiie  definition  that  the  petitioner 
provides.  The  petitioner  also  asks  the 
Commission  to  clarify  that  for  TBS 
Superstation,  a  single-transponder 
nonbroadcast  network,  "prime  time" 
nationwide  will  be  considered  prime 
time  in  the  Eastern  time  zone.  'The  other 
parties  stated  that  they  had  no  objection 
to  this  request. 

30.  The  Commission  adopts  the 
industry  definition  of  "prime  time"  for 
purposes  of  video  description. 
Accordingly,  the  Commission  amends 
§  79.3(a)(6)  to  define  "prime  time"  as 
die  period  from  8  to  11:00  p.m.  Monday 
through  Saturday,  and  7  to  11:00  p.m. 
on  Sunday  local  time,  except  that  in  the 
central  time  zone  the  relevant  period 
shall  be  between  the  hours  of  7  and 
10:00  p.m.  Monday  through  Saturday, 
and  6  and  10:00  p.m.  on  Sunday,  and 
in  the  mountain  time  zone  each  station 
shall  elect  whether  the  period  shall  be 

8  to  11:00  p.m.  Monday  through 
Saturday,  and  7  to  11:00  p.m.  on 
Sunday,  or  7  to  10:00  p.m.  Monday 
through  Saturday,  and  6  to  10:00  p.m. 
on  Sunday.  While  part  76  of  its  rules 
provides  a  five-hour  time  period  to 
define  prime  time,  the  Commission 
notes  that  the  repealed  prime-time 
access  rules  limited  presentations  of 
programs  from  national  networks  to  a 
three-hour  period  during  prime  time. 
The  Commission  also  notes  that  Nielsen 
uses  a  three-hour  time  period  from 
Monday  through  Saturday,  and  the  four- 
hour  time  period  on  Sunday  to  collect 
audience  prune  time  viewing  data.  The 
Commission  finds  that  using  Nielsen's 
time  periods  is  consistent  with  its 
decision  to  define  the  top  five 
nonbroadcast  networks  based  on  the 
audience  share  during  prime  time  as 
determined  by  Nielsen.  The 
Commission  notes  that  the  parties  are  in 
agreement  on  this  definition.  The 
Commission  also  agrees  that  prime  time 
for  TBS  Superstation,  a  single- 
transponder  system,  should  be  defined 
as  prime  time  in  the  Eastern  time  zone. 
Again,  as  the  petitioner  points  out,  this 
definition  coincides  with  Nielsen's 
standard  practice  and  none  of  the 
parties  object  to  this  definition. 

3.  Text  Information 

31.  In  the  R&O,  the  Commission 
recognized  that  making  text  information 
accessible  to  the  blind  and  visually 
impaired  is  important,  but  that  it 
believed  a  secondary  audio  program 
may  not  be  the  appropriate  vehicle  to 
provide  text-based  information.  The 
Commission  therefore  encouraged 
progranmiing  producers  with  text 


information  to  provide  that  information 
aurally,  by  announcing,  for  example,  the 
names  of  speakers.  The  Commission 
also  adopted  rules  for  providing 
emergency  information  to  visually 
impaired  viewers.  All  broadcast  stations 
and  MVPDs  that  provide  emergency 
information  intended  to  further  life, 
health,  safety,  and  property  through 
regularly  scheduled  newscasts  and 
newscasts  that  are  sufficiently  urgent  to 
interrupt  regular  programming,  must 
make  the  critical  details  of  that 
information  accessible  to  persons  with 
visual  disabilities  through  aural 
presentation.  A  broadcast  station  or 
MVPD  that  provides  emergency 
information  using  a  "crawl"  or  "scroll" 
must  accompany  the  message  with  an 
aural  tone  to  alert  persons  with  visual 
disabilities  to  turn  on  a  radio,  the  SAP 
channel,  or  a  designated  digital  chaimel. 

32.  One  petitioner  contends  that  the 
Commission's  final  video  description 
rules  are  fundamentally  flawed  because 
they  give  priority  to  describing 
programming  over  making  printed 
information  on  the  screen  accessible. 
The  petitioner  argues  that  the 
Commission  should  rescind  the  final 
rules  and  begin  an  entirely  new 
proceeding  because  "(b]y  the  time 
anyone  gets  around  to  thinking  about 
accessible  information  *   *   *  the 
available  resources  will  already  be 
committed  elsewhere."  Several  parties 
support  the  petitioner's  concerns  about 
providing  described  text  information, 
but  oppose  its  request,  in  effect,  to  "start 
all  over  again."  Instead,  the  parties 
encourage  the  Commission  to  initiate  a 
separate  proceeding  to  address  the  issue 
of  video  descriptions  for  text 
information.  They  also  explain  that 
while  the  technology  and  production 
ouUets  for  delivering  video  description 
for  television  programs  has  been  in 
place  for  years,  the  technology  for 
described  information  is  still  being 
developed.  Another  petitioner  likewise 
encourages  programming  producers 
with  text  information  to  provide  that 
information  aurally,  but  argues  that  the 
petitioner  does  not  explain  "how  any 
broader  requirement  to  verbalize  textual 
information  could  be  accomplished 
without  unduly  disrupting  the  viewing 
experiences  of  many  customers." 

33.  The  Commission  emphasizes  that 
it  fully  recognizes  the  importance  of 
described  text  information.  As  certain 
parties  explain,  the  industry  has  begun 
to  examine  the  use  of  "syndietic  voice" 
and  the  Commission  encourages  further 
development  of  this  or  any  other 
technology  that  would  address  the  issue 
of  described  information.  The 
Commission  agrees,  however,  that  video 
description  of  programming  should  not 
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be  delayed  until  the  issues  of  describing 
text  infbnnation  are  addressed.  The 
petitioner  has  not  presented  any  new 
arguments  that  would  lead  the 
Commission  to  change  its  finding  that 
video  described  programming  and  video 
described  text  information  are  not 
mutually  exclusive  services.  The 
Commission  therefore  denies  the 
request  to  rescind  the  video  description 
rules  while  recognizing  the  importance 
of  addressing  the  issue  of  described 
information  in  a  separate  proceeding. 

C.  Use  of  SAP  Channels 

34.  In  the  R&O,  the  Commission 
stated  that  it  believed  its  decision  to 
require  50  hours  per  quarter,  or  roughly 
4  hours  per  week,  of  programming  with 
video  description  would  avoid  any 
conflicts  between  competing  uses  of  the 
SAP  channel.  One  petitioner  argues  that 
mandatory  requirements  to  use  the  SAP 
channel  for  video  description  will 
confuse  customers  and  that  consiuner 
education  will  not  alleviate  the 
problem.  The  petitioner  contends  that  it 
will  be  required  to  dedicate  staff  and 
resources  to  address  these  consiuner 
issues  on  a  permanent  basis  because 
"one-time  consiuner  education 
measures  will  not  alleviate  the 
problem."  In  response,  another  party 
states  that  "both  Spanish  speaking  and 
blind  people  can  figure  out  program 
schedules  and  learn  to  adjust  their 
viewing  habits  accordingly." 

35.  Tne  Commission  recognized  in  the 
R&O  that  no  technical  solution  to  allow 
two  uses  of  the  SAP  channel 
simultaneously  is  currently  available, 
but  that  most  networks  that  use  the  SAP 
channel  to  provide  Spanish  language 
audio  do  so  on  a  limited  basis.  The 
Commission  concluded  that  in  the 
majority  of  cases  its  rules  would  not 
create  conflicts  between  Spanish 
language  audio  and  video  description 
for  use  of  the  SAP  channel  and  that  any 
confusion  could  be  corrected  through 
viewer  education.  The  petitioner 
presents  no  new  arguments  or  evidence 
in  its  petition  for  reconsideration  that 
would  lead  the  Commission  to  change 
that  conclusion.  Any  change  in 
programming,  whether  voluntary  or 
mandatory,  requires  some  measure  of 
consumer  education  and  associated 
costs  to  provide  that  education.  The 
petitioner  fails  to  present  any 
information  that  the  cost  of  providing 
that  education  would  outweigh  the 
benefits  of  the  rules.  The  Commission 
also  believes  that  the  minimal  amoimt 
of  programming  required  under  its  rules 
does  not  overly  burden  use  of  the  SAP 
channel.  Rather,  the  roughly  4-hour  per 
week  requirement  reasonably 
accommodates  competing  uses  of  the 


SAP  channel,  such  as  providing 
programming  that  is  accessible  to 
Spanish-speaking  viewers. 

D.  Waivers  and  Exemptions 

36.  In  the  R60,  the  Commission 
adopted  the  "undue  burden"  exemption 
procedures  and  standards  that  it  uses  in 
the  closed  captioning  context.  The 
Conunission  will  exempt  any  affected 
broadcast  station  or  MVPD  that  can 
demonstrate  through  sufficient  evidence 
tbat  compliance  would  result  in  an 
"undue  burden,"  which  means 
significant  difficulty  or  expense.  The 
Conunission  declined,  however,  to 
exempt  any  particular  category  of 
progranuning  or  class  of  programming 
providers,  given  the  limited  nature  of 
the  initial  video  description  rules.  The 
Commission  stated  that  it  would 
consider  these  issues  when  it  considers 
expanding  the  scope  of  entities  that 
must  provide  video  described 
programming,  and  the  amount  of  video 
description  those  entities  must  provide. 

37.  Several  parties  urge  the 
Commission  to  amend  the  video 
description  rules  to  permit  program 
networks  and  producers,  in  addition  to 
distributors,  to  file  requests  for  waivers 
for  undue  burden  as  they  are  permitted 
to  do  under  the  closed  captioning  rules. 
Noting  that  cable  program  networks  and 
pro-am  owners  are  not  included  within 
the  definition  of  "video  progranuning 
distributor"  under  part  79  of  the 
Conunission's  rules,  one  petitioner 
asserts  that  these  entities,  rather  than 
the  cable  operator,  would  be  the 
appropriate  entities  to  file  for  undue 
burden  waivers  in  most  cases.  Another 
petitioner  argues  that  while  the  rules 
place  substantial  burdens  on  networks, 
those  networks  have  no  opportunity  to 
petition  for  an  exemption  from  the 
requirements  of  the  rules,  leaving  them 
no  recourse.  One  party  agrees,  noting 
that  program  networks  and  producers 
must  be  involved  and  supportive 
partners  with  MVPDs  to  achieve 
successful  provision  of  described 
programming.  That  party  asserts  that 
both  networks  and  producers  should 
have  rights  similar  to  distributors  to 
request  undue  burden  exemptions. 

38.  The  Commission  agrees  that  video 
programming  providers  should  be 
allowed  to  file  waivers  for  exemptions 
under  the  undue  burden  standard,  as 
they  are  allowed  under  the 
Commission's  closed  captioning  rules. 
Accordingly,  the  Commission  amends 

§  79.3(d)  to  permit  video  programming 
providers,  as  defined  under  part  79  of 
its  rules,  to  petition  the  Commission  for 
a  full  or  partial  exemption  from  the 
video  description  requirements.  As  it 
similarly  stated  in  the  closed  captioning 


proceeding,  the  undue  burden 
exemption  is  intended  to  be 
"sufficiently  flexible  to  accommodate  a 
wide  variety  of  circumstances"  for 
which  compliance  with  the  video 
description  requirements  would  pose  a 
significant  financial  or  technical 
burden.  As  the  Commission  has 
previously  recognized,  video 
description  is  most  likely  to  be  added  to 
programming  at  the  production  stage 
prior  to  distribution,  where  it  is  most 
economically  and  technically  efficient. 
To  the  extent  a  broadcast  station's  or 
MVPD's  inability  to  comply  with  its 
rules  stems  from  problems  at,  for 
example,  the  programming  producer 
end,  the  Commission  believes  it  should 
allow  the  programming  producer  to 
plead  its  hardship  directly  to  the 
Commission.  Otherwise,  the 
programming  producer  would  have  to 
submit  information  to  its  local 
distribution  outlets  around  the  country, 
which  would  then  file  numerous 
separate  waiver  requests  with  the 
Commission.  To  avoid  this  inefficiency, 
therefore,  the  Conunission  will  allow 
programming  providers  to  seek 
exemptions  under  the  undue  burden 
standard.  The  Commission  emphasizes, 
however,  that  while  it  will  allow  other 
progranuning  providers  to  seek 
exemptions  bom  its  rules,  it  holds 
programming  distributors  responsible 
for  compliance. 

E.  Enforcement 

1.  Initial  Complaints 

39.  In  the  R&O.  the  Conunission 
adopted  procedures  to  enforce  its  initial 
video  description  rules.  Under  these 
procedures,  complaints  are  not  required 
to  be  submitted  to  a  programming 
distributor  before  being  filed  with  the 
Commission.  A  complainant  may  allege 
a  violation  of  the  video  description  rules 
by  sending  a  complaint  to  the  Consumer 
Information  Bureau  (QB)  at  the 
Commission  by  any  reasonable  means, 
such  as  a  letter,  facsimile  transmission, 
telephone  (voice/TRS/TTY),  Internet 
e-mail,  audio-cassette.  Braille,  or  some 
other  method  that  would  best 
accommodate  a  complainant's 
disability.  CIB  will  forward  formal 
complaints  to  the  Conunission's 
Enforcement  Bureau. 

40.  Petitioners  note  that  the 
Commission  has  established 
enforcement  procediues  for  its  video 
description  rules  that  differ  from  the 
enforcement  procedures  for  the 
Commission's  closed  captioning  rules. 
They  contend  that  complaints  should  be 
submitted  to  a  programming  distributor 
before  being  filed  with  the  Commission. 
According  to  one  petitioner,  "requiring 
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the  complainant  to  go  to  the  video 
programming  distributor  first  will  allow 
the  parties  to  more  quickly  and 
satisfactorily  resolve  the  dispute." 
Another  petitioner  argues  that  there  is 
no  basis  on  which  to  adopt  a  different 
complaint  procedure  for  the 
enforcement  of  video  description  rules 
than  for  closed  captioning  because  "the 
record  does  not  indicate  that  the 
existing  closed  captioning  rules  have 
been  ineffective  or  inadequate."  Certain 
parties  oppose  the  petitioners'  request, 
arguing  that  obtaining  information  to 
contact  programming  distributors  is  too 
difficult  for  blind  and  visually  impaired 
viewers.  One  party  contends  that  "[i]t 
would  be  simpler  and  far  more  efficient 
for  visually  impaired  viewers  to  have  a 
single  point  of  contact." 

41.  The  Commission  believes  that 
viewers  should  try  to  resolve  disputes 
with  video  programming  distributors 
prior  to  filing  a  formal  complaint  with 
the  Commission.  The  Commission 
therefore  amends  its  rules  to  require 
complainants  to  certify  in  formal 
complaints  to  the  Commission,  and 
distributors  to  certify  in  their  answers, 
that  they  have  attempted  in  good  faith 
to  settle  disputes  prior  to  filing  formal 
complaints  and  answers  with  the 
Commission.  The  Commission  notes 
that  this  result  is  consistent  with  its 
recentiy  revised  rules  for  filing  formal 
complaints  against  common  carriers. 
The  Commission  also  followed  these 
rules  when  it  adopted  rules  to 
implement  section  255  of  the  Act, 
wltich  requires  manufacturers  of 
telecommunications  equipment,  and 
providers  of  telecommunications 
services,  to  make  such  equipment  and 
provide  such  services  in  a  manner  that 
is  accessible  to  persons  with  disabilities. 
Prior  to  or  instead  of  filing  a  formal 
complaint,  however,  viewers  may 
contact  CIB  either  to  attempt  to  resolve 
disputes  by  filing  an  informal 
complaint,  or  to  obtain  information 
about  how  to  contact  the  programming 
distributor.  The  Commission  believes 
that  these  procedures  will  provide 
parties  the  opportunify  to  resolve 
disputes  quickly  and  effidentiy. 

2.  Clarification  of  "Technical  Errors" 

42.  The  video  description  rules 
provide  that,  in  evaluating  whether  a 
video  progranuning  distributor  has 
complied  with  the  requirement  to 
provide  video  programming  with  video 
description,  the  Commission  will 
consider  a  showing  that  any  lack  of 
video  description  was  de  minimis  and 
reasonable  under  the  circumstances. 
One  petitioner  asks  the  Commission  to 
clarify  that  technical  errors  beyond  an 
individual  station's  control  will  fall 


under  the  "reasonable  circumstances" 
provision.  The  petitioner  explains,  for 
example,  that  "if  a  station  is  ready  and 
able  to  pass  through  to  viewers 
described  programming  received  from 
its  network,  but,  due  to  technical 
difficulties  beyond  the  station's  control, 
the  described  programming  is  not 
properly  received,  then  that  'lack  of 
video  description'  should  be  deemed 
'reasonable  under  the  circumstances.'" 
Stating  that  the  Conunission  rarely 
faults  a  broadcaster  or  cablecaster  for  a 
temporary  rule  violation,  one  party 
argues  that  a  technical  error  should  not 
be  construed  to  include  the  lack  of 
equipment  to  provide  video 
descriptions,  but  that  a  technical  error  is 
"a  temporary  difficulty"  that  is  "a  short- 
term  failure  of  equipment." 

43.  The  Conunission  clarffies  that  to 
be  classified  as  a  technical  error,  the 
problem  must  be  beyond  a  station's 
control.  In  addition,  the  problem  must 
be  de  minimis  and  reasonable  under  the 
circumstances.  The  Commission  wiU 
examine  carefully,  however,  any 
showings  ascribed  to  technical  error  to 
ensure  that  those  instances  are  only  a 
temporary  difficulty,  such  as  that 
caused  by  short-term  failure  of 
equipment,  and  not  by  a  station 
unreasonably  failing  to  pass-through  the 
described  programming  suppUed  by  its 
network. 

F.  Jurisdiction 

44.  In  the  R&O,  the  Commission  held 
that  it  has  the  authority  to  adopt  video 
description  rules.  The  Commission 
explained  that  Sections  1,  2(a],  4(i),  and 
303(r)  of  the  Act,  taken  together,  direct 
and  empower  the  Commission  to  make 
available  to  all  Americans  a  radio  and 
wire  communication  service,  and  to 
make  regulations  to  carry  out  this 
mandate,  that  are  consistent  with  the 
public  interest  and  not  inconsistent 
with  other  provisions  of  the  Act  or  other 
law.  In  reaching  this  decision,  the 
Commission  considered  but  rejected  the 
arguments  of  commenters  that  video 
description  rules  would  be  inconsistent 
with  other  law,  namely  Sections  624(f) 
and  713(f)  of  the  Act,  as  well  as  the  First 
Amendment,  and  might  also  interfere 
with  the  rights  of  copyright  holders. 

45.  Petitioners  raise  the  same 
arguments  raised  before  in  this 
proceeding.  For  example,  petitioners 
suggest  that  analysis  of  the  issue  of  the 
Commission's  authority  to  adopt  video 
description  rules  begins  and  ends  with 
Section  713(f)  of  the  Act,  which 
instructed  the  Conunission  to 
"commence  an  inquiry  *  *  *  and  report 
to  Congress"  on  video  description,  but 
not  to  make  rules.  Against  the  backdrop 
of  Section  713,  petitioners  contend  that 


the  Conunission  cannot  rely  on  other 
provisions  of  the  Act  to  make  rules. 
Petitioners  also  suggest  that  the  rules  are 
content-based,  violating  the  First 
Amendment  and,  as  applied  to  cable 
operators.  Section  624(f)  of  the  Act, 
which  does  not  permit  the  government 
to  "impose  requirements  regarding  the 
provision  or  content  of  cable  services, 
except  as  expressly  provided  in  [Titie  VI 
of  the  Act.]"  Petitioners  further  suggest 
that  the  rules  interfere  with  the  rights  of 
copyright  holders. 

46.  ine  Commission  addressed  most 
of  the  statutory  arguments  petitioners 
raised  at  the  R&O  stage,  and  they  have 
offered  no  reason  for  the  Commission  to 
reconsider  its  conclusion.  As  discussed 
in  detail  in  the  R&O,  Sections  1,  2(a), 
4(i),  and  3G3(r)  make  clear  that  the 
Commission's  fundamental  purpose  is 
to  make  available  so  far  as  possible  to 
all  Americans  a  radio  and  wire 
communication  service,  and  it  has  the 
power  to  make  rules  to  carry  out  this 
mandate  that  are  consistent  with  tbe 
public  interest,  and  not  inconsistent 
with  other  law.  The  video  description 
rules  further  the  public  interest  because 
they  are  designed  to  enhance  the 
accessibility  of  video  programming  to 
persons  wiUi  visual  disabilities,  but  at 
the  same  time  not  impose  an  undue 
burden  on  the  video  programming 
production  and  distribution  industries. 
The  video  description  rules  are  not 
inconsistent  with  Sections  624(f)  and 
713(f)  of  the  Act,  the  First  Amendment, 
or  copyright  law.  The  rules  are  not 
inconsistent  with  Section  713(f), 
because  that  section  neither  authorizes 
nor  prohibits  a  rulemaking  on  video 
description.  The  rules  are  not 
inconsistent  with  Section  624(f), 
because  they  do  not  require  cable 
operators  to  carry  any  particular 
programming.  The  rules  are  not 
inconsistent  with  the  First  Amendment, 
because  they  are  content-neutral 
regulations,  and  satisfy  the  applicable 
test  of  serving  an  important  government 
interest  without  burdening  substantially 
more  speech  than  necessary.  The  rules 
are  not  inconsistent  with  copyright  law 
because  they  do  not  violate  any 
copyright  holder's  rights. 

47.  The  Commission  also  rejects  one 
petitioner's  new  argument  that  the  rules 
are  inconsistent  with  Section  255  of  the 
Act.  Section  255  requires  manufacturers 
of  telecommunications  equipment,  and 
providers  of  telecommunications 
services,  to  make  such  equipment  and 
services  accessible  to  persons  with 
disabilities,  but  only  "if  readily 
achievable."  The  petitioner  suggests  that 
the  video  description  rules  do  not  have 
a  similar  contingency.  The  petitioner 
also  argues  that  the  discrepancy 
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between  the  "readily  achievable" 
standard  and  the  video  description  rules 
further  suggests  that  the  Commission 
does  not  have  authority  to  adopt  such 
rules — Congress  did  not  qualify  the 
provision  of  video  description  because 
there  was  no  access  obligation  to  qualify 
in  the  first  place.  The  petitioner 
overlooks,  however,  the  fact  that  the 
video  description  rules  contain 
procedures  for  waiver  if  compliance 
would  create  an  undue  burden.  In  sum, 
as  the  Commission  explained  in  greater 
detail  in  the  R&O,  the  Commission 
believes  that  the  video  description  rules 
further  the  very  purpose  for  which  the 
Commission  was  created — "to  make 
available,  so  far  as  possible,  to  all  the 
people  of  the  United  States  *  *  *  a 
rapid,  efficient,  Nation-wide,  and  world- 
wide wire  and  radio  commimication 
service" — and  are  within  its  power  to 
adopt  because  they  are  "not  inconsistent 
with  (the)  Act"  and  serve  the  "public 
convenience,  interest,  and  necessity" 
and  are  "not  inconsistent  with  law." 

Procedural  Matters 

48.  Authority  for  issuance  of  this 
MO&O  is  contained  in  sections  4(i), 
303(r),  403,  and  405  of  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C.  154(i),  303{r),  403. 
and  405. 

49.  Supplemental  Final  Regulatory 
Flexibility  Analysis.  As  required  by  the 
Regulatory  Flexibility  Act  (RFA),  the 
Commission  has  prepared  a 
Supplemental  Final  Certification  of  the 
possible  impact  on  small  entities  of  the 
rules  adopted  in  this  MO&O.  The 
Supplemental  Final  Certification  is  set 
forth  in  the  MOeO. 

Supplemental  Final  Regulatory 
Flndbility  Analysis  Certification 

50.  The  Regulatory  Flexibility  Act 
(RFA)  requires  that  an  agency  prepare  a 
regulatory  flexibility  analysis  for  notice 
and  comment  rulemaking  proceedings, 
unless  the  agency  certifies  that  "the  ride 
will  not,  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities." 
The  NPRM  in  this  proceeding  proposed 
rules  to  provide  video  description  on 
video  programming  to  ensiue  the 
accessibility  of  video  programming  to 
persons  with  visual  impairments.  The 
RSrO  adopted  rules  requiring 
broadcasters  and  other  video 
programming  distributors  to  provide 
video  description  and  to  make 
emergency  information  more  accessible 
to  visually  impaired  viewers. 

51.  In  an  abundance  of  caution,  the 
Commission  published  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
in  the  NPRM,  even  though  the 


Commission  was  reasonably  confident 
that  the  proposed  rules  would  not  have 
the  requisite  "significant  economic 
impact"  on  a  "substantial  number  of 
small  entities."  The  IRFA  sought  written 
public  comment  on  the  proposed  rules. 
No  written  comments  were  received  on 
the  IRFA,  nor  were  any  general 
comments  received  that  raised  concerns 
about  the  impact  of  the  proposed  rules 
on  small  entities.  Because  the 
Commission  believed  the  rules  adopted 
in  the  R&O  would  have  a  negligible 
effect  on  small  businesses,  the 
Commission  published  a  Final 
Certification  that  the  rules  adopted  in 
that  order  woidd  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

52.  The  MO&O  amends  certain  rules 
adopted  in  the  R&O.  The  Commission 
amends  its  ndes  to  define  the  top  five 
nonbroadcast  networks  as  those  that  are 
ranked  in  the  top  five  as  defined  by 
national  audience  share  and  that  also 
reach  50  percent  or  more  of  MVPD 
households.  The  amended  rules  allow 
broadcast  stations  and  MVPDs  to  count 
previously  aired  programming  one  time 
toward  quarterly  requirements.  Once  a 
broadcast  station  or  MVPD  subject  to  the 
video  description  rules  has  aired  a 
particular  program  with  video 
description,  only  subsequent  airings  of 
that  program  by  that  broadcast  station  or 
MVPD  on  the  same  network  or  channel 
must  contain  the  video  description. 
Under  both  this  "subsequent  airing" 
rule  and,the  "pass-through"  rule, 
broadcast  stations  and  MVPDs  may  now 
use  the  SAP  channel  to  provide  services 
other  than  video  description,  as  long  as 
those  services,  such  as  foreign  language 
translations,  are  program-related.  The 
rule  amendments  allow  programming 
providers,  in  addition  to  programming 
distributors,  to  file  waivers  for 
exemptions.  The  rule  amendments 
adopt  a  definition  of  "prime  time"  and 
clarify  the  definition  of  "technical 
error"  for  purposes  of  determining 
compliance  with  the  rules.  These 
amendments  only  affect  large  entities  as 
discussed  in  the  Final  Certification 
included  in  the  R60.  No  small  entities 
will  experience  an  economic  impact  as 

a  residt  of  these  amendments. 

53.  Under  the  rule  amendments, 
consiuners  may  bring  informal 
complaints  to  the  Commission  at  any 
time,  but  must  include  in  a  formal  " 
complaint  to  the  Commission  a 
certification  that  they  have  tried  to 
resolve  a  dispute  with  the  distributor 
prior  to  filing  the  complaint.  In 
addition,  distributors  are  required  to 
make  similar  certifications  in  their 
answers.  These  amendments  to  the  rules 
are  created  to  attempt  to  resolve  issues 


prior  to  filing  a  formal  complaint.  The 
Commission  believes  that  requiring 
these  certifications  is  necessary  to 
assiue  a  smooth  process  to  address 
outstanding  issues  in  a  timely  and 
efficient  manner.  The  burden  imposed 
by  the  inclusion  of  these  certifications  is 
nominal  for  both  consiuners  and 
distributors  because  it  will  require  no 
more  than  a  single  statement  to  be 
added  to  the  initial  formal  complaint 
and  its  answer.  These  amendments  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

54.  The  Commission  therefore 
certifies,  pursuant  to  the  RFA,  that  the 
rule  amendments  adopted  in  the  present 
MO&O  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The 
Commission  will  send  a  copy  of  the 
MO&O,  including  a  copy  of  this 
Supplemental  Final  Certification,  in  a 
report  to  Congress  piu^uant  to  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act.  In  addition,  the 
Commission  will  send  a  copy  of  the 
MO&O,  including  a  copy  of  this 
Supplemental  Final  Certification,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration.  In  addition,  a 
copy  of  the  MO&O  and  this 
Supplemental  Final  Certification  vidll  be 
published  in  the  Federal  Register. 

Ordering  Clauses 

55.  The  petitions  for  reconsideration 
or  clarification  are  grsmted  to  the  extent 
provided  herein  and  otherwise  are 
denied  pursuant  to  sections  1,  2(a),  4(i). 
303(r),  307,  309,  310,  403,  405,  and  713 
of  the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151, 152(a),  154(i), 
303(r),  307,  309,  310.  403.  405.  613.  and 
§  1.429(i)  of  the  Commission's  ndes.  47 
CFR  1.429{i). 

56.  Pursuant  to  sections  4(i)  &  (j), 
303(r).  307.  308  and  309  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i)  &  (j).  303(r). 
307,  308,  309,  part  79  of  the 
Commission's  rules,  47  CFR  Part  79,  is 
amended  as  set  forth  in  the  MO&O. 

57.  The  rule  amendments  set  forth  in 
the  MO&O  that  revise  §  79.3  of  die 
Commission's  rules,  47  CFR  79.3,  shall 
become  effective  on  April  1.  2002. 

58.  The  Commission's  Consiuner 
Information  Bureau,  Reference 
Information  Center,  shall  send  a  copy  of 
this  MO&O  in  MM  Docket  No.  99-339, 
including  the  Supplemental  Final 
Certification,  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration. 

59.  This  proceeding  is  hereby 
terminated. 
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|ist  of  Subiects  in  47  CFR  Part  79 

Cable  television.  Closed  captioning 
and  video  description  of  video 
programming. 

Federal  Communications  Commission. 
Magalie  Roman  Salas, 

Secretary. 

Rule  Changes 


For  the  reasons  set  forth  in  the 
preamble,  part  79  of  Chapter  1  of  Tide 
47  of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  7»-CL0SED  CAPTIONING  AND 
VIDEO  DESCRIPTION  OF  VIDEO 
PROGRAMMING 

1.  The  authority  citation  for  part  79 
iontinues  to  read  as  follows: 

Authority:  47  U.S.C.  151. 152(a).  154(i). 
;  103,  307,  309,  310,  613 

2.  Section  79.3  is  amended  by 

(a)  adding  paragraph  (a)(6); 

(b)  revising  paragraphs  (b)(2).  (b)(3). 
Ib)(4)(i),  (b)(4)(u); 

(c)  revising  paragraphs  (c)(2)  and 
fcK3); 

(d)  redesignating  paragraph  (c)(4)  as 
•aragraph  (c)(5); 

(e)  adding  new  paragraph  (c)(4); 

(f)  revising  paragraph  (d)(1); 

(g)  revising  paragraphs  (e)(l)(iv)  and 
(e)(l)(v); 

(h)  adding  paragraph  (e)(l)(vl);  and 
(i)  revising  paragraph  (e)(2). 
The  revisions  and  additions  read  as 
bllows: 

79.3    Video  description  of  video 
programming. 

*        *        *        • 

(a)*  *  * 

(6)  Prime  time.  The  period  from  8  to 
il:00  pjn.  Monday  through  Satiuday, 
and  7  to  11:00  p.m.  on  Simday  local 
time,  except  that  in  the  centrd  time 
zone  the  relevant  period  shall  be 
between  the  hoiu^  of  7  and  10:00  p.m. 
Monday  through  Satiuday,  and  6  and 
10:00  p.m.  on  Simday,  and  in  the 
mountain  time  zone  each  station  shall 
elect  whether  the  period  shall  be  8  to 
11:00  p.m.  Monday  through  Saturday, 
and  7  to  11:00  p.m.  on  Sunday,  or  7  to 
10:00  p.m.  Monday  through  Saturday, 
and  6  to  10:00  p.m.  on  Sunday. 

(b)*  *  * 

(2)  Television  broadcast  stations  that 
are  affiliated  or  otherwise  associated 
with  any  television  network,  must  pass 
through  video  description  when  the 
network  provides  video  description  and 
the  broadcast  station  has  the  technical 
capability  necessary  to  pass  through  the 
video  description,  unless  using  the 
technology  for  providing  video 
description  in  connection  with  the 


program  for  another  purpose  that  is 
related  to  the  programming  would 
conflict  with  providing  the  video 
description; 

(3)  Multichannel  video  programming 
distributors  (MVPDs)  that  serve  50,000 
or  more  subscribers,  as  of  September  30, 
2000,  must  provide  50  hours  of  video 
description  per  calendar  quarter  during 
prime  time  or  on  children's 
programming,  on  each  channel  on 
which  they  carry  one  of  the  top  five 
national  nonbroadcast  networks,  as 
defined  by  an  average  of  the  national 
audience  share  during  prime  time  of 
nonbroadcast  networks,  as  determined 
by  Nielsen  Media  Research,  Inc.,  for  the 
time  period  October  1999-September 
2000.  that  reach  50  percent  or  more  of 
MVPD  households;  and 

(4)*   *   * 

(i)  must  pass  through  video 
description  on  each  broadcast  station 
they  carry,  when  the  broadcast  station 
provides  video  description,  and  the 
channel  on  which  the  MVPD  distributes 
the  programming  of  the  broadcast 
station  has  the  technical  capability 
necessary  to  pass  through  the  video 
description,  unless  using  the  technology 
for  providing  video  description  in 
connection  with  the  program  for  another 
purpose  that  is  related  to  the 
programming  would  conflict  with 
providing  the  video  description;  and 

(ii)  must  pass  through  video 
description  on  each  nonbroadcast 
network  they  carry,  when  the  network 
provides  video  description,  and  the 
channel  on  which  the  MVPD  distributes 
the  programming  of  the  network  has  the 
technical  capability  necessary  to  pass 
through  the  video  description,  imless 
using  the  technology  for  providing 
video  description  in  connection  with 
the  program  for  another  purpose  that  is 
related  to  the  programming  would 
conflict  with  providing  the  video 
description. 

(c)*  *  • 

(2)  Programming  with  v;deo 
description  that  has  been  previously 
counted  by  a  broadcaster  or  MVPD 
toward  its  minimiun  requirement  for 
any  quarter  may  be  counted  one 
additional  time  toward  that 
broadcaster's  or  MVPD's  minimum 
requirement  for  the  same  or  any  one 
subsequent  quarter. 

(3)  Once  a  commercial  television 
broadcast  station  as  defined  imder 
paragraph  (b)(1)  of  this  section  has  aired 
a  particidar  program  with  video 
description,  it  is  required  to  include 
video  description  with  all  subsequent 
airings  of  that  program  on  that  same 
broadcast  station,  unless  using  the 
technology  for  providing  video 
description  in  connection  with  the 


program  for  another  purpose  that  is 
related  to  the  programming  would 
conflict  with  providing  the  video 
description. 

(4)  Once  an  MVPD  as  defined  under 
paragraph  (b)(3)  of  this  section: 

(i)  has  aired  a  particular  program  with 
video  description  on  a  broadcast  station 
they  carry,  it  is  required  to  include 
video  description  with  all  subsequent 
airings  of  that  program  on  that  same 
broadcast  station,  uidess  using  the 
technology  for  providing  video 
description  in  connection  with  the 
program  for  another  piupose  that  is 
related  to  the  programming  would 
conflict  with  providing  the  video 
description;  or 

(ii)  has  aired  a  particular  program 
with  video  description  on  a 
nonbroadcast  station  they  carry,  it  is 
required  to  include  video  description 
with  all  subsequent  airings  of  that 
program  on  that  same  nonbroadcast 
station,  imless  using  the  technology  for 
providing  video  description  in 
connection  with  the  program  for  another 
purpose  that  is  related  to  the 
programming  would  conflict  with 
providing  the  video  description. 

(d)*  *  * 

(1)  A  video  programming  provider 
may  petition  the  Commission  for  a  full 
or  partial  exemption  from  the  video 
description  requirements  of  this  section, 
which  the  Commission  may  grant  upon 
a  finding  that  the  requirements  will 
result  in  an  undue  burden. 
•        *        •        •        * 

(e)*  *  • 

(1)  •  •  * 

(iv)  the  specific  relief  or  satisfaction 
sought  by  the  complainant; 

(v)  the  complainant's  preferred  format 
or  method  of  response  to  the  complaint 
(such  as  letter,  facsimile  transmission, 
telephone  (voice/TRS/TTY),  Internet  e- 
mail,  or  some  other  method  that  would 
best  accommodate  the  complaint's 
disability);  and 

(vi)  a  certification  that  the 
complainant  attempted  in  good  faith  to 
resolve  the  dispute  with  the  broadcast 
station  or  MVPD  against  whom  the 
complaint  is  alleged. 

(2)  The  Commission  will  prompUy 
forward  complaints  satisfying  the  above 
requirements  to  the  video  programming 
distributor  involved.  The  video 
programming  distributor  must  respond 
to  the  complaint  within  a  specified 
time,  generally  within  30  days.  The 
Commission  may  authorize  Commission 
staff  either  to  shorten  or  lengthen  the 
time  required  for  responding  to 
complaints  in  particular  cases.  The 
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answer  to  a  complaint  must  include  a 

certification  that  the  video  programming 

distributor  attempted  in  good  faith  to 

resolve  the  dispute  with  the 

complainant. 

•        •        *        •        • 

[FR  Doc.  01-2754  Filed  1-31-01;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

FWt  aiMl  Wildlife  Service 

50  CFR  Part  17 

MN  1018-AG29 

Endangered  and  Threatened  Wildlife 
and  Planta;  Rnai  Designation  of 
Critical  Habitat  for  ttw  Mexican  Spotted 
Owl 

agency:  Fish  and  Wildlife  Service. 

Interior. 

action:  Final  rule. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  designate 
critical  habitat  under  the  Endangered 
Species  Act  of  1973,  as  amended  (Act), 
for  the  Mexican  spotted  owl  [Strix 
occidentalis  lucida)  (owl).  The  owl 
inhabits  canyon  and  montane  forest 
habitats  across  a  range  that  extends  from 
southern  Utah  and  Colorado,  through 
Arizona,  New  Mexico,  and  west  Texas, 
to  the  mountains  of  central  Mexico.  We 
designate  approximately  1.9  million 
hectares  (ha)  (4.6  million  acres  (ac))  of 
critical  habitat  in  Arizona,  Colorado, 
New  Mexico,  and  Utah,  on  Fedend 
lands.  Section  7  of  the  Act  requires 
Federal  agencies  to  ensure  that  actions 
they  authorize,  fund,  or  carry  out  are  not 
likely  to  destroy  or  adversely  modify 
designated  critical  habitat.  As  required 
by  section  4  of  the  Act,  we  considered 
economic  and  other  relevant  impacts 
prior  to  making  a  final  decision  on  what 
areas  to  designate  as  critical  habitat. 

DATES:  This  final  r\de  is  effective  March 
5,  2001. 

ADDRESSES:  The  complete 
administrative  record  for  this  rule  is  on 
file  at  the  New  Mexico  Ecological 
Services  Field  Office,  2105  Osima  Road 
NE,  Albuquerque,  New  Mexico  87113. 
You  may  view  the  complete  file  for  this 
rule,  by  appointment,  during  normal 
business  hours  at  the  above  address. 
FOR  FURTHER  INFORMATXM  CONTACT:  Joy 
Nicholopoulos,  Field  Supervisor,  New 
Mexico  Ecological  Services  Field  Office, 
at  the  above  address;  telephone  505/ 
346-2525,  facsimile  505/346-2542. 
SUPPLEMENTARY  INFORMATION: 


Background 

The  Mexican  spotted  owl  [Strix 
occidentalis  lucida)  is  one  of  three 
subspecies  of  spotted  owl  occurring  in 
the  United  States;  the  other  two  are  the 
northern  spotted  owl  (S.  o.  caurina)  and 
the  California  spotted  owl  (S.  o. 
occidentalis).  The  Mexican  spotted  owl 
is  distinguished  from  the  California  and 
northern  subspecies  chiefly  by 
geographic  distribution  and  plumage. 
The  Mexican  spotted  owl  is  mottled  in 
appearance  with  irregular  white  and 
brown  spots  on  its  abdomen,  back,  and 
head.  The  spots  of  the  Mexican  spotted 
owl  are  larger  and  more  numerous  than 
in  the  other  two  subspecies,  giving  it  a 
lighter  appearance. 

The  Mexican  spotted  owl  has  the 
largest  geographic  range  of  the  three 
subspecies.  The  range  extends  north 
from  Aguascalientes,  Mexico,  through 
the  moimtains  of  Arizona,  New  Mexico, 
and  western  Texas,  to  the  canyons  of 
Utah  and  Colorado,  and  the  Front  Range 
of  central  Colorado.  Much  remains 
unknown  about  the  species'  distribution 
in  Mexico,  where  much  of  the  owl's 
range  has  not  been  surveyed.  The  owl 
occupies  a  fragmented  distribution 
throughout  its  United  States  range, 
corresponding  to  the  availability  of 
forested  mountains  and  canyons,  and  in 
some  cases,  rocky  canyonlands. 
Although  there  are  no  estimates  of  the 
owl's  historical  population  size,  its 
historical  range  and  present  distribution 
are  thought  to  be  similar. 

Accoroing  to  the  Recovery  Plan  for 
the  Mexican  Spotted  Owl  (United  States 
Department  of  the  Interior  1995) 
(Recovery  Plan),  91  percent  of  owls 
known  to  exist  in  the  United  States 
between  1990  and  1993  occurred  on 
land  administered  by  the  U.S.  Forest 
Service  (FS);  therefore,  the  primary 
administrator  of  lands  supporting  owls 
in  the  United  States  is  the  FS.  These 
numbers  are  based  upon  preliminary 
surveys  that  w^ere  focused  on  National 
Forests  in  the  southwest.  Nevertheless, 
most  owls  have  been  fbimd  within 
Region  3  of  the  FS,  which  includes  11 
National  Forests  in  New  Mexico  and 
Arizona.  FS  Regions  2  and  4,  including 
two  National  Forests  in  Colorado  and 
three  in  Utah,  support  fewer  owls.  The 
range  of  the  owl  is  divided  into  11 
Recovery  Units  (RU),  5  in  Mexico  and 
6  in  the  United  States,  as  identified  in 
the  Recovery  Plan.  The  Recovery  Plan 
also  identifies  recovery  criteria  and 
provides  distribution,  abimdance,  and 
density  estimates  by  RU.  Of  the  RUs  in 
the  United  States,  the  Upper  Gila 
Mountains  RU,  located  in  the  central 
portion  of  the  species'  U.S.  range  in 
central  Arizona  and  west-central  New 


Mexico,  contains  over  half  of  known 
owl  sites.  Owls  here  use  a  wide  variety 
of  habitat  types,  but  are  most  commonly 
found  inhabiting  matiu-e  mixed-conifer 
and  ponderosa  pine-Gambel  oak  forests. 
The  Basin  and  Range-East  RU 
encompasses  central  and  southern  New 
Mexico,  and  includes  numerous  parallel 
mountain  ranges  separated  by  alluvial 
valleys  and  broad,  flat  basins. 

Most  breeding  spotted  owls  occur  in 
mature  mixed-conifer  forest.  The  Basin 
and  Range-West  RU  contains  moimtain 
ranges  separated  by  non-forested 
habitat.  TTiese  "sky  island"  moimtains 
of  southern  Arizona  and  far-western 
New  Mexico  contain  mid-elevation 
mixed-conifer  forest  and  lower  elevation 
Madrean  pine-oak  woodlands  that 
support  spotted  owls.  The  Colorado 
Plateau  RU  includes  northern  Arizona, 
southern  Utah,  southwestern  Colorado, 
and  northwestern  New  Mexico,  with 
owls  generally  confined  to  deeply 
incised  canyon  systems  and  wooded 
areas  of  isolated  mountain  ranges.  The 
Southern  Rocky  Mountains-New  Mexico 
RU  consists  of  the  mountain  ranges  of 
northern  New  Mexico.  Owls  in  this  unit 
typically  inhabit  mature  mixed-conifer 
forest  in  steep.4)aDyons.  The  smallest 
niunber  of  spotted  owls  occtirs  in  the 
Southern  Rocky  Mountains-Colorado 
RU.  This  unit  includes  the  southern 
Rocky  Mountains  in  Colorado,  where 
spotted  owls  are  largely  confined  to 
steep  canyons,  generally  with 
significant  rock  faces  and  various 
amounts  of  mature  coniferous  forest. 
The  critical  habitat  units  identified  in 
this  designation  are  all  within  these 
RUs. 

A  reliable  estimate  of  the  numbers  of 
owls  throughout  its  entire  range  is  not 
currently  available.  Using  information 
gathered  by  Region  3  of  the  FS,  Fletcher 
(1990)  calculated  that  2,074  owls 
existed  in  Arizona  and  New  Mexico  in 
1990.  Based  on  more  up-to-date 
information,  we  subsequently  modified 
Fletcher's  calculations  and  estimated  a 
total  of  2,160  owls  throughout  the 
United  States  (USDI 1991).  However, 
these  numbers  are  not  considered 
reliable  estimates  of  current  population 
size  for  a  variety  of  statistical  reasons, 
and  a  pilot  study  (Ganey  et  al.  1999) 
conducted  in  1999.  estimated  the 
niunber  of  owls  for  the  upper  Gila 
Mountains  Recovery  Unit  (exclusive  of 
tribal  lands)  as  2.950  (95  percent 
confidence  interval  717-5.183). 

Mexican  spotted  owls  nest,  roost, 
forage,  and  disperse  in  a  diverse  array 
of  biotic  communities.  Nesting  habitat  is 
typically  in  areas  with  complex  forest 
structuire  or  rocky  canyons,  and  contains 
uneven-aged,  multi-storied  mature  or 
old-grow&  stands  that  have  high 


Federal  Register / Vol.  66.  No.  22 /Thursday.  February  1,  2001 /Rules  and  Regulations 8531 


canopy  closure  (Ganey  and  Balda  1989, 
USDI  1991).  In  the  northern  portion  of 
the  range  (Utah  and  Colorado),  most 
nests  are  in  caves  or  on  cliff  ledges  in 
steep- walled  canyons.  Elsewhere,  the 
majority  of  nests  appear  to  be  in  Douglas 
fir  [Pseudotsuga  menziesii)  trees 
(Fletcher  and  Mollis  1994,  Seamans  and 
Gutierrez  1995).  A  wide  variety  of  tree 
species  is  used  for  roosting;  however, 
Douglas  fir  is  the  most  commonly  used 
species  in  mixed  conifer  forests  (Ganey 
1988,  Fletcher  and  Mollis  1994,  Young 
et  al.  1998).  Owls  generally  use  a  wider 
variety  of  forest  conditions  for  foraging 
than  they  use  for  nesting/roosting. 

Seasonal  movement  patterns  of 
Mexican  spotted  owls  are  variable. 
Some  individuals  are  year-round 
residents  within  an  area,  some  remain 
in  the  same  general  area  but  show  shifts 
in  habitat  use  patterns,  and  some 
migrate  considerable  distances  (20-50 
kilometers  (km))  (12-31  miles  (mi)) 
during  the  winter,  generally  migrating  to 
more  open  habitat  at  lower  elevations 
(Ganey  and  Balda  1989b,  Willey  1993. 
Ganey  et  a7.1998).  The  home-range  size 
of  Mexican  spotted  owls  appears  to  vary 
considerably  among  habitats  and/or 
geographic  areas  (USDI  1995),  ranging 
in  size  from  261-1,487  ha  (647-3.688 
ac)  for  individuals  birds,  and  381-1,551 
ha  (945-3,846  ac)  for  pairs  (Ganey  and 
Balda  1989b,  Ganey  et  al.  1999).  Little 
is  known  about  habitat  use  by  juveniles 
dispersing  soon  after  fledging.  Ganey  et 
al.  (1998)  found  dispersing  juveniles  in 
a  variety  of  habitats  ranging  from  high- 
elevation  forests  to  pinon-juniper 
woodlands  and  riparian  areas 
surrounded  by  desert  grasslands. 

Mexican  spotted  owls  do  not  nest 
every  year.  The  owl's  reproductive 
pattern  varies  somewhat  across  its 
range.  In  Arizona,  courtship  usually 
begins  in  March  with  pairs  roosting 
together  during  the  day  and  calling  to 
each  other  at  dusk  (Ganey  1988).  Eggs 
are  typically  laid  in  late  March  or  early 
April.  Incubation  begins  shortly  after 
the  first  egg  is  laid,  and  is  performed 
entirely  by  the  female  (Ganey  1988).  The 
incubation  period  is  about  30  days 
(Ganey  1988).  During  incubation  and 
the  first  half  of  the  brooding  period,  the 
female  leaves  the  nest  only  to  defecate, 
regurgitate  pellets,  or  receive  prey  bom 
the  male,  who  does  all  or  most  of  the 
hunting  (Forsman  et  al.  1984,  Ganey 
1988).  Eggs  usually  hatch  in  early  May, 
with  nestling  owls  fledging  4  to  5  weeks 
later,  and  then  dispersing  in  mid- 
September  to  early  October  (Ganey 
1988). 

Little  is  known  about  the  reproductive 
output  for  the  spotted  owl.  It  varies  both 
spatially  and  temporally  (White, et  al. 
1995),  but  the  subspecies  demonstrates 


an  average  annual  rate  of  about  one 
young  per  pair.  Based  on  short-term 
population  and  radio  tracking  studies, 
and  longer-term  monitoring  studies,  the 
probability  of  an  adult  owl  surviving 
from  1  year  to  the  next  is  80  to  90 
percent.  Average  annual  juvenile 
survival  is  considerably  lower,  at  6  to  29 
percent,  although  it  is  believed  these 
estimates  may  be  artificially  low  due  to 
the  high  likelihood  of  permanent 
dispersal  from  the  study  area,  and  the 
lag  of  several  years  before  marked 
juveniles  reappear  as  territory  holders 
and  are  detected  as  survivors  through 
recapture  efforts  (White  et  al.  1995). 
Little  research  has  been  conducted  on 
the  causes  of  mortality,  but  predation  by 
great  homed  owls  (Bubo  virginianus), 
northern  goshawks  (Accipter  gentilis), 
red-tailed  hawks  (Buteo  jamaicensis), 
and  golden  eagles  (Aquila  chrysaetos), 
as  well  as  starvation,  and  collisions 
(e.g.,  with  cars,  powerlines),  may  all  be 
contributing  factors. 

Mexican  spotted  owls  consume  a 
variety  of  prey  throughout  their  range, 
but  conunonly  eat  small-  and  medium- 
sized  rodents  such  as  woodrats 
[Neotoma  spp.),  peromyscid  mice 
(Peromyscus  spp.),  and  microtine  voles 
(Microtus  spp.).  Owls  also  may  consume 
bats,  birds,  reptiles,  and  arthropods 
(Ward  and  Block  1995).  Each  prey 
species  uses  a  unique  habitat,  so  that  the 
differences  in  the  owl's  diet  across  its 
range  likely  reflect  geographic  variation 
in  population  densities  and  habitats  of 
both  the  prey  and  the  owl  (Ward  and 
Block  1995).  Deer  mice  (P.  maniculatus) 
are  widespread  in  distribution  in 
comparison  to  brush  mice  [P.  boylei), 
which  are  restricted  to  drier,  rockier 
substrates,  with  sparse  tree  cover. 
Mexican  woodrats  (N.  mexicana)  are 
typically  found  in  areas  with 
considerable  shrub  or  understory  tree 
cover  and  high  log  volumes  or  rocky 
outcrops.  Mexican  voles  (M.  mexicanus) 
are  associated  with  high  herbaceous 
cover,  primarily  grasses,  whereas  long- 
tailed  voles  (M.  longicaudus)  are  found 
in  dense  herbaceous  cover,  primarily 
forbs,  with  many  shrubs  and  limited 
tree  cover. 

Two  primary  reasons  were  cited  for 
listing  die  owl  as  threatened  in  1993:  (1) 
Historical  alteration  of  its  habitat  as  the 
result  of  timber  management  practices, 
specifically  the  use  of  even-aged 
silviculture,  and  the  threat  of  these 
practices  continuing;  and  (2)  the  danger 
of  catastrophic  wildfire.  The  Recovery 
Plan  for  the  owl  outlines  management 
actions  that  land  management  agencies 
and  Indian  tribes  should  undertake  to 
remove  recognized  threats  and  recover 
the  spotted  owl.  This  critical  habitat 
designation  is  based  on  recovery  needs 


and  guidelines  identified  in  the 
Recovery  Plan. 

Previous  Federal  Actions 

The  entire  spotted  owl  species  [Strix 
occidentalis)  was  classified  in  the 
January  6, 1989,  Animal  Notice  of 
Review  (54  FR  554)  as  a  category  2 
candidate  species.  A  category  2 
candidate  species  was  one  for  which 
listing  may  have  been  appropriate,  but 
for  which  additional  biological 
information  was  needed  to  support  a 
proposed  rule. 

On  December  22,  1989,  we  received  a 
petition  submitted  by  Dr.  Robin  D. 
Silver  requesting  the  listing  of  the 
Mexican  spotted  owl  as  an  endangered 
or  threatened  species.  On  February  27, 
1990,  we  found  that  the  petition 
presented  substantial  information 
indicating  that  listing  may  be  warranted 
and  initiated  a  status  review.  In 
conducting  our  review,  we  published  a 
notice  in  the  Federal  Register  (55  FR 
11413)  on  March  28,  1990,  requesting 
public  comments  and  biological  data  on 
the  status  of  the  Mexican  spotted  owl. 
On  February  20, 1991,  we  made  a 
finding,  based  on  the  contents  of  the 
status  review,  that  listing  the  Mexican 
spotted  owl  under  section  4fb)(3)(B)(I) 
of  the  Act  was  warranted.  Notice  of  this 
finding  was  published  in  the  Federal 
Register  on  April  11, 1991  (56  FR 
14678).  We  published  a  proposed  rule  to 
list  the  Mexican  spotted  owl  as 
threatened  without  critical  habitat  in  the 
Federal  Register  on  November  4, 1991 
(56  FR  56344). 

We  published  a  final  rule  listing  the 
Mexican  spotted  owl  as  a  threatened 
species  on  March  16. 1993  (58  FR 
14248).  Section  4(a)(3)  of  the  Act 
requires  that,  to  the  maximum  extent 
prudent  and  determinable,  we  designate 
critical  habitat  at  the  time  a  species  is 
determined  to  be  endangered  or 
threatened.  The  Act's  implementing 
regulations  (50  CFR  424.12(a)(2))  state 
that  critical  habitat  is  not  determinable 
if  information  sufficient  to  perform 
required  analyses  of  the  impacts  of  the 
designation  is  lacking  or  if  the  biological 
needs  of  the  species  are  not  sufficiently 
well  known  to  permit  identification  of 
an  area  as  critical  habitat.  At  the  time  of 
listing,  we  found  that,  although 
considerable  knowledge  of  owl  habitat 
needs  had  been  gathered  in  recent  years, 
habitat  maps  in  sufficient  detail  to 
accurately  delineate  these  areas  were 
not  available.  After  the  listing,  we  began 
gathering  the  data  necessary  to  develop 
a  proposed  rule  to  designate  critical 
habitat. 

On  June  23, 1993,  and  again  on 
August  16, 1993,  we  received  petitions 
to  remove  the  Mexican  spotted  owl  fma 
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the  List  of  Endangered  and  Threatened 
WildUfe.  In  subsequent  petition  findings 
pubUshed  in  the  Federal  Register  (58 
FR  49467,  59  FR  15361),  we  addressed 
the  issues  raised  in  the  petitions  and 
determined  that  the  delisting  petitions 
did  not  present  substantial  information 
indicating  that  delisting  the  Mexican 
spotted  owl  was  warranted.  The 
petitioners  challenged  this  decision  in 
Federal  District  Court  in  New  Mexico  in 
Coalition  of  Arizona/New  Mexico 
Counties  for  Stable  Economic  Growth  v. 
United  States  Fish  and  Wildlife  Service, 
et  al.,  CIV  94-1058-MV.  The  district 
court  held  that  the  Coalition  tailed  to 
show  that  the  Service  violated  any 
procediu^  rules  that  amounted  to  more 
than  harmless  error  and  failed  to 
demonstrate  that  the  Service  acted 
arbitrarily  or  capriciously  in  listing  or 
refusing  to  delist  the  Mexican  spotted 
owl.  A  judgment  was  issued  by  the 
district  court  denying  the  plaintiffs 
petition  to  delist  the  owl. 

On  February  14, 1994,  a  lawsiut  was 
filed  in  Federal  District  Court  in 
Arizona  against  the  Department  of  the 
Interior  for  failure  to  designate  critical 
habitat  for  the  owl  [Dr.  Robin  Silver,  et 
al.  V.  Bruce  Babbitt,  et  al.,  CIV-94- 
0337-PHX-CAM).  On  October  6,  1994, 
the  Court  ordered  us  to  "  *  *  *  publish 
a  proposed  designation  of  critic^ 
habitat,  including  economic  exclusion 
pursuant  to  16  U.S.C.  Sec.  1533(b)(2),  no 
later  than  December  1, 1994,  [and] 
pubUsh  its  final  designation  of  critical 
habitat,  following  the  procedure 
required  by  statute  and  Federal 
regulations  for  notice  and  comment,"  by 
submitting  the  final  rule  to  the  Federal 
Register  no  later  than  May  27, 1995. 
Under  an  extension  granted  by  the 
court,  we  issued  the  proposed  rule  to 
designate  critical  habitat  on  December  7, 
1994  (59  FR  63162). 

We  prepared  a  draft  economic 
analysis,  and  published  a  notice  of  its 
availability  in  the  Federal  Register  on 
March  8,  1995  (60  FR  12728;  60  FR 
12730).  The  publication  also  proposed 
several  revisions  to  the  original 
proposal,  solicited  additional 
information  and  comments,  opened  an 
additional  60-day  comment  period 
extending  to  May  8, 1995,  and 
announced  the  schedule  and  location  of 
public  hearings.  We  published  a  final 
rule  designating  critical  habitat  for  the 
Mexican  spotted  owl  on  June  6, 1995 
(60  FR  29914). 

After  the  listing  of  the  Mexican 
spotted  owl,  a  Recovery  Team  was 
appointed  by  our  Southwestern 
Regional  Director  to  develop  a  Recovery 
Plan  in  March  1993.  The  Team 
assembled  all  available  data  on  Mexican 
spotted  owl  biology,  the  threats  faced 


across  the  subspecies'  range,  current 
protection  afforded  the  subspecies,  and 
other  pertinent  information.  Using  that 
information,  the  Team  developed  the 
Recovery  Flan,  which  was  finalized  in 
the  fall  of  1995.  In  1996,  the  Southwest 
Region  of  the  FS  incorporated  elements 
of  the  Recovery  Plan  into  their  Forest 
Plans. 

hi  1996,  the  Tenth  Cuxniit  Court  of 
Appeals  in  Catron  County  Board  of 
Commissioners  v.  United  States  Fish 
and  Wildlife  Service,  75  F.3d  1429, 1439 
(10th  Cir.  1996),  ruled  that  the  Service 
had  to  comply  with  the  National 
Environmental  PoHcy  Act  (NEPA) 
before  designating  critical  habitat  for 
two  desert  fish,  the  spikedace  and  loach 
minnow.  In  addition,  a  Federal  district 
court  in  New  Mexico  later  set  aside  the 
final  rule  designating  critical  habitat  for 
the  owl  and  forbid  the  Service  from 
enforcing  critical  habitat  for  the  owl 
(Coalition  of  Arizona-New  Mexico 
Counties  for  Stable  Economic  Growth  v. 
U.S.  Fish  and  Wildlife  Service,  No.  95- 
1285-M  Civil).  As  a  result  of  these  coiul 
rulings,  we  removed  the  critical  habitat 
designation  for  the  owl  from  the  Code 
of  Federal  Regulations  on  March  25, 
1998  (63  FR  14378). 

On  March  13,  2000,  the  United  States 
District  Coiut  for  the  District  of  New 
Mexico,  (Southwest  Center  for 
Biological  Diversity  and  Silver  v.  Babbitt 
and  Clark,  CIV  99-519  LFG/LCS-ACE), 
ordered  us  to  propose  critical  habitat 
within  4  months  of  the  court  order,  and 
to  complete  and  publish  a  final 
designation  of  critical  habitat  for  the 
Mexican  spotted  owl  by  January  15, 
2001.  On  July  21,  2000,  we  pubUshed  a 
proposal  to  designate  critical  habitat  for 
the  Mexican  spotted  owl  in  Arizona, 
Colorado,  New  Mexico,  and  Utah, 
mostly  on  Federal  lands  (65  FR  45336). 
The  initial  comment  period  was  open 
until  September  19,  2000.  During  this 
60-day  conunent  period,  we  held  six 
public  hearings  on  the  proposed  nde. 
On  October  20,  2000,  we  published  a 
notice  announcing  the  reopening  of  the 
conunent  period  and  aimoimced  the 
availability  of  the  draft  economic 
analysis  and  draft  enviroiunental 
assessment  on  the  proposal  to  designate 
critical  habitat  for  the  Mexican  spotted 
owl  (65  FR  63047).  The  final  comment 
period  was  open  until  November  20, 
2000. 

Summary  of  Comments  and 
Recommendations 

In  the  July  21,  2000,  proposed  rule, 
we  requested  all  interested  parties  to 
submit  comments  or  information  that 
might  bear  on  the  designation  of  critical 
habitat  for  the  Mexican  spotted  owl  (65 
FR  45336).  The  first  comment  period 


closed  September  19,  2000.  The 
comment  period  was  reopened  from 
October  20  to  November  20,  2000,  to 
once  again  solicit  comments  on  the 
proposed  rule  and  to  accept  comments 
on  die  draft  economic  analysis  and  draft 
environmental  assessment  (65  FR 
63047).  We  contacted  all  appropriate 
State  and  Federal  agencies,  Tribes, 
couiity  governments,  scientific 
organizations,  and  other  interested 
parties  and  invited  them  to  comment.  In 
addition,  we  published  newspaper 
notices  inviting  public  comment  and 
announcing  the  public  hearings  in  the 
following  newspapers  in  New  Mexico: 
Albuquerque  Journal,  Albuquerque 
Tribune,  Sante  Fe  New  Mexican,  Silver 
City  Daily  Press,  Rio  Grande  Sun,  Las 
Cruces  Sun,  and  Alamogordo  Daily 
News;  Arizona:  Arizona  Republic, 
Arizona  Daily  Star,  Arizona  Daily  Sun, 
Sierra  Vista  Daily  Herald  Dispatch, 
Navajo-Hopi  Observer,  White  Mountain 
Independent,  Lake  Powell  Chronicle, 
Verde-Independent-Bugle,  Eastern 
Arizona  Courier,  and  Prescott  Daily 
Courier;  Colorado:  Rocky  Mountain 
News,  Pueblo  Chiefton,  Denver  Post, 
Colorado  Springs  Gazette,  and  Canon 
City  Daily;  and  Utah:  The  Spectrum 
Newspaper,  Southern  Utah  News,  Salt- 
Lake  City  Tribune,  and  Times 
Independent.  We  held  six  public 
hearings  on  the  proposed  rule:  Sante  Fe 
(August  14,  2000)  and  Las  Cruces 
(August  15,  2000),  New  Mexico;  Tucson 
(August  16,  2000)  and  Flagstaff  (August 
17,  2000),  Arizona;  Colorado  Springs, 
Colorado  (August  21,  2000);  and  C^ar 
aty,  Utah  (August  23,  2000). 
Transcripts  of  these  hearings  are 
available  for  inspection  (see  ADDRESSES 
section). 

We  solicited  seven  independent 
expert  ornithologists  who  are  famifiar 
with  this  species  to  peer  review  the 
proposed  critical  habitat  designation. 
However,  only  two  of  the  peer  reviewers 
submitted  comments.  Both  responding 
peer  reviewers  supported  the  proposal. 
We  also  received  a  total  of  27  oral  and 
813  written  comments  (the  majority  of 
written  comments  were  in  the  form  of 
printed  postcards).  Of  those  oral 
comments,  10  supported  critical  habitat 
designation,  14  were  opposed  to 
designation,  and  3  provided  additional 
information  but  did  not  support  or 
oppose  the  proposal.  Of  the  written 
comments,  756  supported  critical 
habitat  designation,  38  were  opposed  to 
designation,  and  19  were  neutral  but 
provided  information.  We  reviewed  all 
comments  received  for  substantive 
issues  and  new  data  regarding  critical 
habitat  and  the  Mexican  spotted  owl. 
We  address  all  comments  received 
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during  the  comment  periods  and  public 
hearing  testimony  in  the  following 
summary  of  issues.  Comments  of  a 
similar  nature  are  grouped  into  issues. 

Issue  1 :  Biological  Concerns 

(1)  Comment:  The  wording  of  the 
attributes  of  the  primary  constituent 
elements  are  not  consistent  with  the 
definitions  of  forest  cover  types  as 
described  in  the  Mexican  Spotted  Owl 
Recovery  Plan,  and  there  is  a  high 
potential  for  confusion  over  exactly 
which  areas  are  included  in  the 
proposed  designation.  Do  all  of  the 
primary  constituent  elements  have  to  be 
present  or  just  one,  for  the  area  to  be 
considered  critical  habitat?  The 
constituent  elements  described  are 
vague  (violating  50  CFR  Sec.  424.12(c)) 
and  should  include  the  required  greater 
detail  defining  what  constitutes  critical 
habitat.  The  boundaries  are  impossible 
to  identify. 

Our  Response:  As  stated  in  the  critical 
habitat  designation  section,  the  critical 
habitat  designation  is  consistent  with 
the  Mexican  Spotted  Owl  Recovery  Plan 
and  includes  areas  within  the  mapped 
boundaries  that  meet  the  definition  of 
protected  and  restricted  areas.  Protected 
areas  are  areas  where  owls  are  known  to 
occur  or  are  likely  to  ocou".  Protected 
areas  include,  (1)  600  acres  around 
known  owl  sites  within  mixed  conifer 
forests  or  (2)  pine-oak  forests  with 
slopes  greater  than  40  percent  and 
where  timber  harvest  has  not  occurred 
in  the  past  20  years.  Restricted  habitat 
include  areas  outside  of  protected  areas 
which  may  contain  Mexican  spotted 
owls.  Restricted  areas  include  mixed 
conifer  forest,  pine-oak  forest  and 
riparian  areas. 

We  clarified  the  definitions  and  use  of 
the  terms  protected  and  restricted 
habitat  and  the  attributes  of  primary 
constituent  elements  of  critical  habitat 
in  this  rule.  This  final  rule  describes  in 
the  greatest  detail  possible  the  primary 
copstituent  elements  important  to 
Mexican  spotted  owls  to  the  extent  the 
elements  are  known  at  this  time.  If  new 
information  on  the  primary  constituent* 
elements  becomes  available,  we  will 
then  evaluate  whether  a  revision  of 
designated  critical  habitat  is  warranted, 
depending  on  funding  and  staffing. 
»  Critical  habitat  units  are  defined  by 
Universal  Transverse  Mercator  (UTM) 
coordinates.  A  list  of  those  coordinates 
can  be  obtained  by  contacting  the  New 
Mexico  Ecological  Services  Field  Office 
(see  ADDRESSES  section).  We  beheve  that 
with  the  revisions  to  the  description  of 
primary  constituent  elements  and  the 
availability  of  UTM  coordinates,  the 
bpundaries  should  be  clear. 


(2)  Comment:  Some  eueas  proposed  as 
critical  habitat  units  contain  a 
considerable  amount  of  land  that  is  not 
suitable  for  or  occupied  by  Mexican 
spotted  owls,  and  therefore,  the  areas 
should  be  mapped  more  accurately. 
Some  commenters  questioned  whether 
13.5  million  acres  are  needed  for 
Mexican  spotted  owls. 

Our  Response:  There  are  some  areas 
within  the  critical  habitat  boundaries 
that  do  not,  and  cannot,  support  the 
primary  constituent  elements  and  are, 
by  definition,  not  considered  to  be 
critical  habitat,  even  though  they  are 
within  the  identified  mapped 
boundaries.  We  clarified  the  primary 
constituent  element  descriptions  to 
assist  landowners  and  managers  in 
identifying  areas  containing  these 
elements.  However,  a  lack  of  precise 
habitat  location  data  and  the  short 
amoimt  of  time  allowed  by  the  coiu^  to 
complete  this  final  designation  did  not 
allow  us  to  conduct  the  fine-scale 
mapping  necessary  to  physically 
exclude  all  of  the  areas  that  do  not 
contain  suitable  habitat.  Critical  habitat 
is  limited  to  areas  within  the  mapped 
boimdaries  that  meet  the  definition  of 
protected  and  restricted  habitat  in  the 
Recovery  Plan.  In  addition,  the  total 
gross  area  included  within  critical 
habitat  boundaries  in  this  final  rule  is 
4.6  million  acres,  and  the  actual  area 
designated  as  critical  habitat  is 
considerably  less  than  the  4.6  million 
acre  figure  provided  in  Table  1. 

(3)  Comment:  Lack  of  forest 
management  has  resulted  in 
successional  and  structural  changes  to 
forests  throughout  the  range  of  Mexican 
spotted  owl.  £)esignation  and 
management  of  critical  habitat  will 
place  an  additional  burden  on  land 
management  agencies,  further  inhibiting 
their  abiUty  to  prevent  and  suppress 
catastrophic  wildfire,  one  of  the  greatest 
threats  to  the  forest  types  this  species 
inhabits.  The  risk  and  intensity  of 
wildfire  will  increase.  Therefore, 
designating  critical  habitat  seems 
contradictory  to  the  owl's  recovery. 

Our  Response:  Critical  habitat 
designation  does  not  prevent  actions 
that  alleviate  the  risk  of  wildfire,  nor 
will  it  have  an  effect  on  suppression 
activities.  The  maintenance  of  mature 
forest  attributes  in  mixed  conifer  and 
pine-oak  habitat  types  over  a  portion  of 
the  landscape  and  in  areas  that  support 
existing  owl  territories  is  important  to 
the  recovery  of  the  Mexican  spotted 
owl;  however,  critical  habitat 
designation  does  not  emphasize  the 
creation  of  these  features  where  they  do 
not  currently  exist.  It  also  does  not 
preclude  the  proactive  treatments 
necessary  to  reduce  the  risk  of 


catastrophic  fire.  Clearly,  the  loss  of  owl 
habitat  by  catastrophic  fire  is  coimter  to 
the  intended  benefits  of  critical  habitat 
designation. 

Section  7  prohibits  actions  funded, 
authorized,  or  carried  out  by  Federal 
agencies  from  jeopardizing  the 
continued  existence  of  a  listed  species 
or  destroying  or  adversely  modifying  the 
listed  species'  critical  habitat.  Actions 
likely  to  "jeopardize  the  continued 
existence"  of  a  species  are  those  that 
would  appreciably  reduce  the 
likelihood  of  the  species'  survival  and 
recovery  (50  CFR  402.02).  Actions  Ukely 
to  "destroy  or  adversely  modify"  critical 
habitat  are  those  that  would  appreciably 
reduce  the  value  of  critical  habitat  for 
the  survival  and  recovery  of  the  listed 
species  (50  CFR  402.02).  Common  to 
both  definitions  is  an  appreciable 
detrimental  effect  on  both  survival  and 
recovery  of  a  listed  species.  Given  the 
similarity  of  these  definitions,  actions 
likely  to  destroy  or  adversely  modify 
critical  habitat  woiUd  almost  always 
result  in  jeopardy  to  the  species 
concerned  when  the  habitat  is  occupied 
by  the  species.  Therefore,  the 
designation  of  critical  habitat  likely  will 
not  require  any  additional  restrictions 
for  section  7  consultations,  including 
projects  designed  to  reduce  the  risk  of 
wildfire  (e.g.,  prescribed  bums, 
mechanical  thinning,  etc.).  Furthermore, 
we  expect  that  some  activities  may  be 
considered  to  be  of  benefit  to  Mexican 
spotted  owl  habitat  and,  therefore, 
would  not  be  expected  to  adversely 
modify  critical  habitat  or  place  an 
additional  burden  on  land  management 
agencies.  Examples  of  activities  that 
could  benefit  critical  habitat  may 
include  some  protective  measures  such 
as  fire  suppression,  prescribed  burning, 
brush  control,  snag  creation,  and  certain 
silvicultural  activities  such  as  thinning. 

We  agree  that  many  vegetative 
communities  have  imdergone 
successional  and  structiiral  changes  as  a 
result  of  past  and  current  management 
practices.  These  practices  include,  to 
varying  degrees,  the  combined  effects  of 
long-term  and  widespread  fire 
suppression,  reduction  in  surface  fuels, 
rates  of  tree  overstory  removal  and 
regeneration  treatments  on  cycles 
shorter  than  those  foimd  in  natural 
disturbance  regimes,  inadequate  control 
of  tree  densities  responding  to  fire 
suppression  and  tree  harvest,  and  in 
xeric  forest  types,  decreases  in  the 
proportion  of  the  landscape  in  stands 
composed  of  more  fire  resistant  large- 
diameter  trees.  We  also  agree  that  the 
vegetative  structural  and  landscape 
changes  may  require  proactive 
management  to  restore  an  appropriate 
distribution  of  age  classes,  control 
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regeneration  densities,  and  reintroduce 
some  measure  of  natural  disturbance 
processes  such  as  fire  events.  This  may 
include  prescribed  fire  and  thinning 
treatments,  restoration  of  the  frequency 
and  spatial  extent  of  such  disturbances 
as  regeneration  treatments,  and 
implementation  of  prescribed  natural 
fire  management  plans  where  feasible. 
We  consider  use  of  such  treatments  to 
be  compatible  with  the  ecosystem 
management  of  habitat  mosaics  and  the 
best  way  to  reduce  the  threats  of 
catastrophic  wildfire.  We  will  fully 
support  land  management  agencies  in 
addressing  the  management  of  fire  to 
protect  and  enhance  natxual  resources 
under  their  stewardship. 

C4)  Comment:  The  designation  of 
critical  habitat  for  the  Mexican  spotted 
owl  will  conflict  with  the  management 
objectives  of  other  animal  and  plant 
species  and  ecosystem  management. 
The  designation  of  critical  habitat  will 
surely  have  an  impact  on  many  other 
species  of  wildlife. 

Our  Response:  Critical  habitat 
management  primarily  focuses  on  the 
maintenance  of  habitat  featiu^s  in 
mixed  conifer  and  pine-oak  habitat 
types  that  support  Mexican  spotted 
owls,  and  the  maintenance  of  good 
montane  riparian  habitat  conditions.  It 
does  not  emphasize  the  creation  of  these 
fleatiires  where  they  do  not  currently 
exist,  or  do  not  have  the  potential  to 
natiually  occiu.  The  management 
approach  to  critical  habitat  addresses 
diversity  at  the  landscape  scale  by 
maintaining  spatial  variation  and 
distribution  of  age  classes,  and  at  the 
stand  scale  by  managing  for  complex 
within-stand  structure.  The  methods  to 
attain  or  conserve  the  desired  measure 
of  diversity  vary,  but  are  designed  to 
maintain  existing  mature/old  forest 
characteristics  while  allowing  some 
degree  of  timber  harvest  and 
management  of  other  objectives  such  as 
tree  density  control  and  prescribed  fire. 
Older  forests  are  productive 
successional  stages  that  provide 
favorable  environments  for  diverse 
assemblages  of  plants  and  animals.  The 
maintenance  of  this  under  represented 
serai  stage  at  landscape  and  stand  scales 
will  provide  and  enhance  biological 
diversity.  Therefore,  critical  habitat 
management  does  not  preclude 
managing  for  other  objectives  or  other 
species.  In  addition,  critical  habitat 
management  is  adaptive  and  will 
incorporate  new  information  on  the 
interaction  between  natural  disturbance 
events  and  forest  ecology.  We  continue 
to  support  soimd  ecosystem 
management  and  the  maintenance  of 
biodiversity. 


As  outlined  in  our  final 
environmental  assessment,  in  areas 
within  the  geographic  range  occupied 
by  the  Mexican  spotted  owl,  native  fish, 
wildlife,  and  plants  may  directly  or 
indirectly  benefit  as  a  result  of 
ecosystem  protections  provided  through 
the  conservation  of  the  owl  and  the 
associated  requirements  of  section  7  of 
the  Act.  Designation  of  critical  habitat  in 
areas  within  the  geographic  range 
potentially  occupied  by  the  owl  could 
provide  similar  ecological  benefits  to 
fish,  wildlife,  and  plants. 

(5)  Comment:  How  does  the  critical 
habitat  designation  correspond  to  the 
reasons  why  the  owl  is  listed? 

Our  Response:  The  two  primary 
reasons  for  listing  the  Mexican  spotted 
owl  as  threatened  were  historical 
alteration  of  its  habitat  as  the  result  of 
timber  management  practices,  and  the 
threat  of  these  practices  continuing;  and 
the  risk  of  catastrophic  wildfire  (58  FR 
14248).  The  Recovery  Plan  outlines 
management  actions  that  land  managers 
should  undertake  to  remove  recognized 
threats  and  recover  the  spotted  owl. 
This  critical  habitat  designation  is  based 
on  recovery  needs  identified  in  the 
Recovery  Plan,  and  therefore  promotes 
the  reduction  in  the  threats  that 
necessitated  listing  the  Mexican  spotted 
owl.  By  not  adversely  modifying  or 
destroying  critical  habitat,  the  threat  of 
alteration  by  timber  management 
practices  is  reduced. 

(6)  Comment:  Your  list  of  constituent 
elements  and  condemnation  of  even- 
aged  silviculture  suggests  that  the 
constituent  elements  must  occur  on 
every  acre  of  the  13.5  million  acres. 
There  appears  to  be  an  attempt  to 
idealize  and  maximize  owl  populations 
over  a  very  large  area.  The  owl  is 
flexible,  adaptable,  and  capable  of  doing 
well  with  less  and  surviving. 

Our  Response:  The  determination  of 
primary  constituent  elements  and 
designation  of  critical  habitat  is 
consistent  with  the  Mexican  Spotted 
Owl  Recovery  Plan.  In  the  Recovery 
Plan,  we  outline  steps  necessary  to 
remove  the  owl  from  the  list  of 
threatened  species  (see  response  to 
comment  9).  The  Recovery  Plan 
recognizes  that  Mexican  spotted  owls 
nest,  roost,  forage,  and  disperse  in  a 
diverse  array  of  biotic  commimities.  The 
Recovery  Plaii  provides  realistic  goals 
for  the  recovery  of  the  species 
(including  a  significant  increase  in  owl 
population  numbers),  and  these  goals 
are  flexible  in  that  they  require  local 
land  managers  to  make  site-specific 
decisions,  including  silviculture 
management. 

(7)  Comment:  Designation  of  critical 
habitat  is  not  needed  to  conserve  the 


owl,  because  there  is  information  that 
shows  the  spotted  owl  is  doing  very 
well;  a  year  ago  you  were  in  the  process 
of  delisting  the  spotted  owl,  because  it 
was  doing  well.  What  happened  to  that 
activity? 

Our  Response:  }Ne  never  proposed  nor 
began  the  process  of  delisting  the 
Mexican  spotted  owl.  Although  the 
Mexican  spotted  owl  appears  to  be 
doing  well  in  some  areas  of  its  range 
(e.g.,  Sacramento  Ranger  District, 
Lincoln  National  Forest,  New  Mexico), 
other  populations  may  be  declining 
(Seamans  et  al.  1999).  On  September  23, 
1993,  and  April  1, 1994,  we  announced 
separate  90-day  findings  on  two 
petitions  to  remove  the  Mexican  spotted 
owl  frt)m  the  list  of  endangered  and 
threatened  wildlife  (FR  58  49467,  FR  59 
15361).  We  found  that  the  petitions  did 
not  present  substantial  scientific  or 
commercial  information  indicating  that 
delisting  the  Mexican  spotted  owl  was 
warranted. 

(8)  Comment:  The  designation  of 
critical  habitat  will  not  provide  any 
additional  conservation  benefit  to  the 
Mexican  spotted  owl,  which  is  already 
protected  under  section  7. 

Our  Response:  We  agree  that 
designation  of  critical  habitat  will 
provide  no  additional  regulatory  benefit 
in  areas  already  managed  compatibly 
with  owl  recovery.  However,  the 
designation  of  critical  habitat  may 
provide  some  additional  conservation 
benefit  to  the  Mexican  spotted  owl  on 
iands  that  are  within  the  geographic 
range  potentially  occupied  or  that  may 
become  imoccupied  in  the  future  since 
section  7  consultations  required  undn 
the  listing  of  the  species  may  not  always 
be  done  in  these  areas  of  potentially 
occupied  habitat.  Critical  habitat 
designation  requires  Federal  agencies  to 
consult  with  us  to  ensure  that  any 
action  they  authorize,  fund,  or  carry  out 
is  not  likely  to  result  in  the  destruction 
or  adverse  modification  of  critical 
habitat. 

(9)  Comment:  Several  conunenters  • 
questioned  whether  the  designation  of 
critical  habitat  will  improve 
conservation  of  the  Mexican  spotted  owl 
because  the  current  Recovery  Plan  is 
being  implemented. 

Our  Response:  Lands  managed  by 
agencies  who  have  formally  adopted  the 
Recovery  Plan,  as  well  as  Indian  Tribes  / 
who  are  implementing  management 
plans  compatible  with  owl  recovery, 
have  been  excluded  bom  the 
designation. 

A  recovery  plan  for  the  Mexican 
spotted  owl  was  finalized  in  December 
1995.  This  plan  recommends  recovery 
goals,  strategies  for  varying  levels  of 
habitat  protection,  population  and 
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habitat  monitoring,  a  research  program 
to  better  imderstand  the  biology  of  the 
Mexican  spotted  owl,  and 
implementation  procediu^s.  In  addition, 
we  have  continued  working  with  the 
Mexican  spotted  owl  recovery  team 
since  the  plan  was  finalized.  We  believe 
this  critical  habitat  designation  is 
consistent  with  the  Recovery  Plan  and 
recommendations  of  tbose  team 
members,  and  will  contribute  to  the 
conservation  and  eventual  recovery  of 
the  species.  Designation  of  critical 
habitat  will  help  to  implement  the 
Recovery  Plan  because  it  helps  to 
conserve  habitat  for  the  Mexican  spotted 
owl;  one  of  the  actions  outlined  in  the 
Recovery  Plan. 

(10)  Comment:  One  commenter  stated 
that  not  enough  information  is  known 
about  the  total  habitat  requirements  of 
the  species  to  define  critical  habitat. 

Our  Response:  Section  4(b)(2)  of  the 
Act  states  "The  Secretary  shall 
designate  critical  habitat,  and  make 
revisions  thereto,  under  section  (a)(3)  on 
the  basis  of  the  best  scientific  data 
available*  *  *"  We  considered  the  best 
scientific  information  available  at  this 
time,  as  required  by  the  Act.  Our 
recommendation  is  based  upon  a 
considerable  body  of  information  on  the 
biology  of  the  Mexican  spotted  owl,  as 
well  as  effects  from  land-use  practices 
on  their  continued  existence.  Much 
remains  to  be  learned  about  this  species; 
should  credible,  new  information 
become  available  which  contradicts  this 
designation,  we  will  reevaluate  oiu 
analysis  and,  if  appropriate,  propose  to 
modify  this  critical  habitat  designation, 
depending  on  available  funding  and 
staJEfing. 

Issue  2:  Procedural  and  Legal 
Compliance 

I  (11)  Comment:  The  designation  of 
critical  habitat  will  place  an  additional 
burden  on  land  management  agencies 
above  and  beyond  what  the  listing  of  the 
species  would  require.  The  number  of 
section  7  consultations  will  increase; 
large  areas  where  no  Mexican  spotted 
owls  are  known  to  occur  will  now  be 
subject  to  section  7  consultation  and 
will  result  in  a  waste  of  time  and  money 
by  the  affected  agencies.  Many  Federal 
agencies  have  been  making  a  "no  effect" 
call  within  unoccupied  suitable  habitat. 
Now,  with  critical  habitat  there  will  be 
"may  effect"  determinations,  and 
section  7  consultation  will  be  required 
if  any  of  the  constituent  elements  are 
present. 

Our  Response:  If  a  Federal  agency 
funds,  authorizes,  or  carries  out  an 
action  that  may  affect  either  the 
Mexican  spotted  owl  or  its  critical 
habitat,  the  Act  requires  that  the  agency 


consult  with  us  under  section  7  of  the 
Act.  For  a  project  to  affect  critical 
habitat,  it  must  affect  the  habitat 
featiues  important  to  the  Mexican 
spotted  owl,  which  are  defined  in  the 
regulation  section  in  this  final  rule.  Oui 
view  is  and  has  been  that  any  Federal 
action  within  the  geographic  area 
occupied  or  potentially  occupied  by  the 
species  that  affects  these  habitat  features 
should  be  considered  a  situation  that 
"may  affect"  the  Mexican  spotted  owl 
and  should  undergo  section  7 
consultation.  This  is  true  whether  or  not 
critical  habitat  is  designated,  even  when 
the  particular  project  site  within  the 
larger  geographical  area  occupied  by  the 
species  is  not  known  to  be  ciurently 
occupied  by  an  individual  Mexican 
spotted  owl.  All  areas  designated  as 
critical  habitat  are  within  the 
geographical  area  occupied  or 
potentially  occupied  by  the  species,  so 
Federal  actions  affecting  essential 
habitat  features  of  the  species  should 
undergo  consultation.  Thus,  the  need  to 
conduct  section  7  consultation  should 
not  be  affected  by  critical  habitat 
designation.  As  in  the  past,  the  Federal 
action  agency  will  continue  to  make  the 
determination  as  to  whether  their 
project  may  affect  a  species  even  when 
the  particular  project  site  is  not  known 
to  be  currently  occupied  by  an 
individual  Mexican  spotted  owl. 

(12)  Comment:  Many  commenters 
expressed  concern  that  the  Mexican 
Spotted  Owl  Recovery  Plan  is  not  being 
implemented,  and  that  federally  funded 
or  authorized  activities  (i.e.,  logging, 
grazing,  dam  construction,  etc.)  within 
Mexican  spotted  owl  habitat  are  not 
consistent  with  recovery  for  the  species 
and/or  are  not  undergoing  section  7 
consultation  for  potential  impacts  to  the 
owl. 

Our  Response:  We  have  consulted 
with  Federal  agencies  on  niunerous 
projects  since  we  issued  the  Recovery 
Plan.  The  Recovery  Plan  recognizes,  as 
do  we,  that  agencies  must  make 
management  decisions  for  multiple  use 
objectives,  and  that  other  pressing 
resource  needs  may  not  always  be 
compatible  with  Mexican  spotted  owl 
recovery.  Thus,  agencies  consult  with  us 
under  section  7  when  they  propose 
actions  that  may  be  inconsistent  with 
Recovery  Plan  recommendations,  as 
well  as  when  they  propose  actions  may 
affect  the  species  or  critical  habitat. 
However,  there  have  been  no 
consultations  to  date  that  have 
concluded  that  a  proposed  action  is 
likely  to  jeopardize  the  continued 
existence  of  the  Mexican  spotted  owl. 
Further,  we  are  not  aware  of  instances 
where  action  agencies  have  failed  to 


properly  consult  on  actions  that  may 
affect  the  species  or  its  habitat. 

(13)  Comment:  One  commenter 
believes  that  the  designation  of  critical 
habitat  for  the  Mexican  spotted  owl 
conflicts  with  the  Federal  Land  Policy 
and  Management  Act  of  1976,  the 
Mining  and  Minerals  Policy  Act  of  1970, 
the  National  Materials  and  Minerals 
Policy,  Research,  and  Development  Act 
of  1980,  and  other  State  and  county 
policies  and  plans  within  the  four 
States. 

Our  Response:  We  read  through  the 
comments  and  Information  provided 
concerning  the  various  acts  and 
policies;  however,  the  conunenter  failed 
to  adequately  explain  the  rationale  for 
why  they  believe  critical  habitat 
designation  conflicts  with  the  above 
Federal  laws  and  poUcies  or  otl^  State 
and  County  policies  and  plans.  We  are 
luiaware  of  any  conflicts  with  the  cited 
laws,  poUcies,  andplans. 

(14)  Comment:  The  Rocky  Moimtaln 
Region  of  the  Forest  Service  provided 
Geographic  Information  System  (CIS) 
coverages  for  Pike  and  San  Isabel 
National  Forests  and  the  Royal  Gorge 
Resource  area  of  the  BLM.  They 
requested  that  we  revise  the  critical 
habitat  units  in  these  areas  by  reducing 
the  size  of  one  critical  habitat  unit  and 
increasing  the  size  of  another.  The  FS 
indicated  that  suggested  revisions  are 
based  upon  digital  elevation  models, 
elevation,  vegetation,  Mexican  spotted 
owl  surveys,  and  BLM  land 
management  designations  (i.e., 
wilderness  study  areas).  There  was  an 
expressed  concern  that  much  of  the  area 
within  the  proposed  critical  habitat 
boundaries  does  not  contain  the 
combination  of  primary  constituent 
elements  and  attributes  to  meet  the 
definition  of  critical  habitat  and  should 
not  be  included. 

Our  Response:  We  considered  the 
information  provided  by  the  commenter 
and  determined  that  the  critical  habitat 
units  contain  areas  that  meet  the 
definition  of  protected  areas  in  the 
Recovery  Plan  (e.g.,  slopes  greater  than 
40  percent  where  timber  harvest  has  not 
occurred  in  the  past  20  years).  The  BLM 
land  management  designations  (i.e., 
wilderness  study  areas)  do  not  provide 
"special  management  considerations  or 
protections,"  pursuant  to  the  definition 
of  critical  habitat  in  section  3  of  the  Act. 
Likewise,  we  have  no  formal 
dociunentation  (e.g.,  consultation 
records)  that  demonstrates  whether  the 
FS  or  BLM  is  integrating  the  Mexican 
Spotted  Owl  Recovery  Plan  into  their 
activities.  Thus,  these  lands  do  not  meet 
our  criteria  for  excliision  and  we 
conclude  the  areas  should  be  designated 
as  they  were  originally  proposed. 
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We  recognize  that  some  areas  within 
the  critical  habitat  units  do  not  contain 
protected  habitat  or  restricted  habitat. 
These  areas  are  not  considered  critical 
habitat.  Critical  habitat  is  limited  to 
areas  within  the  mapped  boundaries 
that  meet  the  definition  of  protected  or 
restricted  habitat  as  described  in  the 
Recovery  Plan. 

(15)  Comment:  Some  commenters 
expressed  concern  that  there  are  areas 
containing  Mexican  spotted  owls,  but 
these  were  not  within  the  critical  habitat 
boundaries.  Additional  areas  not 
identified  in  the  proposed  rule  should 
be  designated  critical  habitat. 

Our  nesponse:  The  critical  habitat 
designation  did  not  include  some  areas 
that  are  known  to  have  widely  scattered 
owl  sites,  low  population  densities, 
and/or  laarginal  habitat  quality,  which 
are  not  considered  to  be  essential  to  this 
species'  survival  or  recovery.  Section 
3{5)(C)  of  the  Act  and  oiu  regulations 
(50  CFR  Sec.  424.12(e))  state  that,  except 
in  certain  ciitnimstances,  not  all  suitable 
or  occupied  habitat  be  designated  as 
critical  habitat,  rather  only  those  areas 
essential  for  the  conservation  of  the 
species.  Additionally,  section  4(b)(4)  of 
the  Act  requires  that  areas  designated  as 
critical  habitat  must  first  be  proposed  as 
such.  Thus,  we  cannot  make  additions 
in  this  final  rule  to  include  areas  that 
were  not  included  in  the  proposed  rule. 
Designation  of  such  areas  would  require 
a  new  proposal  and  subsequent  final 
rule. 

If,  in  the  futiire,  we  determine  from 
information  or  analysis  that  those  areas 
designated  in  this  fmal  rule  need  further 
refinement  or  additional  areas  are 
identified  which  we  determine  are 
essential  to  the  conservation  of  the 
species  and  require  special  management 
or  protection,  we  will  evaluate  whether 
a  revision  of  critical  habitat  is  warranted 
at  that  time. 

(16)  Comment:  Why  are  areas 
included  in  the  designation  that  are  not 
presently  occupied  by  the  Mexican 
spotted  owl? 

Our  Response:  The  inclusion  of  both 
currently  occupied  and  potentially 
occupied  areas  in  this  critical  habitat 
designation  is  in  accordance  with 
section  3(5)(A)  of  the  Act,  which 
provides  that  areas  outside  the 
geographical  area  currently  occupied  by 
the  species  may  meet  the  definition  of 
critical  habitat  upon  a  determination 
that  they  are  essential  for  the 
conservation  of  the  species.  Our 
regulations  also  provide  for  the 
designation  of  areas  outside  the 
geographical  area  ciurently  occupied  if 
we  find  that  a  designation  limited  to  its 
present  range  would  be  inadequate  to 
ensiue  the  conservation  of  the  species 


(50  CFR  424.12(e)).  The  species' 
Recovery  Plan  recommends  that  some 
areas  be  managed  as  "restricted  habitat" 
in  order  to  provide  for  future  population 
expansion  and  to  replace  ciurently 
occupied  areas  that  may  be  lost  through 
time.  We  believe  that  such  restricted 
habitat  is  essential  and  necessary  to 
ensure  the  conservation  of  the  species. 

(17)  Comment:  If  land  has  dual 
ownership  of  private  and  Federal,  is  it 
critical  habitat?  The  land  in  question  is 
under  private  ownership  and  the 
mineral  rights  are  owned  by  the  BLM. 

Our  Response:  The  surface  ownership 
is  what  would  contain  the  primary 
constituent  elements  of  critical  habitat. 
Because  the  siuface  ownership  is 
private  and  we  are  not  including  private 
land  in  this  designation,  we  would  not 
consider  the  lands  to  be  designated 
critical  habitat.  However,  if  a  Federal 
agency  (e.g.,  BLM)  funds,  authorizes,  or 
carries  out  an  action  (e.g.,  mineral 
extraction)  that  may  affect  the  Mexican 
spotted  owl  or  its  habitat,  the  Act 
requires  that  the  agency  consult  with  us 
under  section  7  of  the  Act.  This  is 
required  whether  or  not  critical  habitat 
is  designated  for  a  listed  species. 

(18)  Comment:  Fort  Carson,  Colorado, 
provided  information  during  the 
comment  period  that  indicated  the 
Mexican  spotted  owl  is  not  known  to 
nest  on  the  military  installation  and  the 
species  is  a  rare  winter  visitor.  Protected 
and  restricted  habitat  is  also  not  known 
to  exist  on  Fort  Carson.  Fiuther,  Fort 
Carson  is  updating  the  Integrated 
Natiu^l  Resoiuces  Management  Plan 
(INRMP)  to  include  specific  guidelines 
and  protection  measures  that  have  been 
recently  identified  through  informal 
consultation  with  us.  The  INRMP  will 
include  measures  to  provide  year-round 
containment  and  suppression  of 
wildland  fire  and  the  establishment  of  a 
protective  buffer  zone  aroimd  each  roost 
tree.  The  target  date  of  completion  for 
this  revision  is  early  2001.  Fort  Carson, 
through  consultation  with  us,  indicated 
they  will  ensure  that  the  INRMP  will 
meet  the  criteria  for  exclusion.  They 
also  provided  additional  information 
and  support  to  indicate  that  no 
protected  or  restricted  habitat  exists  on 
the  base,  and  asked  to  be  excluded  from 
the  final  designation. 

Our  Response:  We  agree  that  Fort 
Carson  should  be  excluded  from  the 
final  designation  (see  discussion  under 
Exclusions  section).  Nevertheless, 
Federal  agencies  are  already  required  to 
consult  with  us  on  activities  with  a 
Federal  nexus  (i.e.,  when  a  Federal 
agency  is  funding,  permitting,  or  in 
some  way  authorizing  a  project)  when 
their  activities  may  affect  the  Mexican 
spotted  owl.  For  example,  if  Mexican 


spotted  owls  are  present  during  certain 
times  of  the  year  (e.g.,  winter)  and  there 
is  the  potential  for  Fort  Carson's 
activities  to  affect  the  species,  the  Act 
requires  they  consult  with  us  under 
section  7,  regardless  of  critical  habitat 
designation. 

(19)  Comment:  How  will  the 
exclusion  of  certain  lands  (e.g.,  State, 
private,  Tribal)  affect  recovery  and 
delisting  of  the  Mexican  spotted  owl? 

Our  Response:  In  accordance  with 
section  3(5)(A)(i)  of  the  Act  and 
regulations  at  50  CFR  424.12,  we  are 
required  to  base  critical  habitat 
designation  on  the  best  scientific  and 
commercial  data  available  and  to 
consider  those  physical  and  biological 
features  (primary  constituent  elements) 
that  dre  essential  to  conservation  of  the 
species  and  that  may  require  special 
management  considerations  or 
protection.  We  designated  critical 
habitat  for  those  lands  we  determined 
are  essential  to  conservation  of  the 
Mexican  spotted  owl.  We  did  not 
include  certain  lands  (e.g.,  State, 
private,  and  Tribal)  because  we 
determined  these  lands  are  either  not 
essential  to  the  recovery  of  the  Mexican 
spotted  owl  or  are  already  managed  in 
a  manner  compatible  with  Mexican 
spotted  owl  conservation.  The  exclusion 
of  State,  private,  and  tribal  lands  in  the 
designation  of  critical  habitat  for  the 
Mexican  spotted  owl  will  not  affect  the 
recovery  and  future  delisting  of  the 
species.  Whether  or  not  a  species  has 
designated  critical  habitat,  it  is 
protected  both  from  any  actions 
resulting  in  an  unlawful  take  and  from 
Federal  actions  that  could  jeopardize 
the  continued  existence  of  the  species. 

(20)  Comment:  The  areas  proposed  as 
critical  habitat  in  Colorado  make  up  4.2 
percent  of  the  total  proposed  critical 
habitat.  Much  of  the  areas  proposed  in 
Colorado  do  not  contain  the  primary 
constituent  elements  for  critical  habitat 
of  the  Mexican  spotted  owl.  It  is 
difficult  to  understand  how  the  small 
amount  of  habitat  proposed  in  Colorado 
is  essential  for  the  survival  and  recovery 
of  the  owl.  The  current  tree  stocking 
levels,  species  composition,  and  stand 
structure  of  areas  proposed  as  critical 
habitat  in  Colorado  do  not  ciurentiy  nor 
are  they  likely  to  meet  the  definition  of 
threshold  habitat  as  defined  in  the 
Recovery  Plan. 

Our  Response:  We  carefully 
considered  the  information  provided 
with  the  above  comment.  If  habitat 
within  the  mapped  boundaries  does  not 
meet  the  definition  of  protected  or 
restricted  habitat  as  described  in  the 
Recovery  Plan,  then  it  is  not  considered 
critical  habitat.  We  agree  that  not  all  of 
the  land  within  the  critical  habitat 
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boundaries  in  Colorado  supports 
protected  and  restricted  habitat  and, 
therefore,  is  not  critical  habitat. 

(21)  Conunent:  The  statement  that 
continued  grazing  in  upland  habitat  will 
not  adversely  affect  or  modify  critical 
habitat  is  unsubstantiated  and  is  coimter 
to  FS  information  that  suggests  grazing 
may  affect  Mexican  spotted  owl  prey 
and  increase  the  susceptibility  of  owl 
habitat  to  fire. 

j  j    Our  Response:  Oui  data  indicate  that 
'  continued  grazing  in  upland  habitat  has 
the  potential  to  adversely  impact  the 
owl  or  its  designated  critical  habitat.  We 
conciu'  with  reports  that  there  may  be  a 
link  between  continued  grazing  and  an 
effect  to  Mexican  spotted  owl  prey 
populations.  We  understand  that  the 
natural  fire  regime  of  frequent  low- 
intensity  and  spatially  extensive 
understory  fire  events  has  been 
interrupted  by  a  variety  of  reasons  (e.g., 
grazing  eliminating  fine  fuels, 
suppression  of  wildfires,  etc).  When 
grazing  activities  involve  Federal 
funding,  a  Federal  permit,  or  other 
Federal  action,  consultation  is  required 
when  such  activities  have  the  potential 
to  adversely  .affiect  the  Mexican  spotted 
owl  or  its  critical  habitat.  The 
consultation  will  analyze  and  determine 
to  what  degree  those  activities  impact 
the  Mexican  spotted  owl. 

(22)  Comment:  A  premise  for  the 
proposed  rule  is  that  the  Service  was 
ordered  by  the  court  on  March  13,  2000, 
to  designate  critical  habitat  by  January 
15,  2001.  The  court  may  not  order 
critical  habitat  to  be  designated.  Rather, 
the  court  may  order  the  Service  to  make 
a  decision  on  whether  to  designate 
critical  habitat.  The  designation  of 
critical  habitat  is  an  action  that  is 
ultimately  discretionary,  and  the 
Service  must  apply  the  criteria  in  the 
ESA  and  its  regulations  to  decide 
whether  to  designate  critical  habitat. 
Thus,  the  Service  should  seek  correction 
of  that  court  order  and  reconsider 
whether  and  to  what  extent  critical 
habitat  should  be  designated. 

Our  Response:  The  commenter  is 
correct  that  we  cited  a  court  order 
requiring  actual  designation  of  critical 
habitat.  However,  recent  case  law  has 
indicated  that  critical  habitat 
designation  is  required  for  listed  species 
except  in  only  rare  instances  (for 
example.  Natural  Resources  Defense 
Council  versus  U.S.  Department  of  the 
Interior  113  F.  3d  1121  {9th  Cir.  1997); 
Conservation  Council  for  Hawaii  versus 
Babbitt.  2  F.  Supp.  2d  1280  (D.  Hawaii 
1998)).  Thus,  we  saw  no  reason  to 
challenge  the  court  order. 

(23)  Comment:  Are  lands  within  a 
National  Park  that  are  already  protected, 


but  proposed  as  wilderness  areas, 
considered  critical  habitat? 

Our  Response:  Yes,  we  consider 
lands  that  are  within  critical  habitat 
boimdaries,  that  contain  the  primary 
constituent  elements,  and  required 
special  management  and  protection,  as 
critical  habitat,  regardless  of  whether 
they  are  currentiy  designated  as 
wilderness. 

(24)  Comment:  Military  aircraft 
overflights  and  ballistic  missile  testing 
activities  have  no  adverse  effect  on 
Mexican  spotted  owl  critical  habitat. 

Our  Response:  The  designation  of 
critical  habitat  will  not  impede  the 
ability  of  military  aircraft  to  conduct 
overflights  nor  to  conduct  ballistic 
missile  testing  activities.  Activities  such 
as  these  that  do  not  affect  designated 
critical  habitat  will  not  require  section 
7  considtation.  However,  proposed  low- 
level  military  aircraft  overilights  that 
could  potentially  affect  the  Mexican 
spotted  owl  will  be  reviewed  during  the 
consultation  process  as  they  have  in  the 
past. 

(25)  Comment:  Explain  the  rationale 
for  excluding,  by  definition.  State  and 
private  lands  from  the  proposed 
designation;  there  are  documented 
nesting  sites  for  the  Mexican  spotted 
owl  in  Colorado  located  on  State-leased 
lands;  State  and  private  lands  should  be 
included;  the  majority  of  owl  locations 
are  from  Federal  lands  because  no  one 
is  doing  surveys  on  private  and  State 
lands. 

Our  Response:  Although  we  are 
aware  of  some  Mexican  spotted  owl 
locations  on  State  and  private  lands,  the 
majority  of  owl  locations  are  from 
Federal  and  Tribal  lands.  Thus,  we 
believe  that  Mexican  spotted  owl 
conservation  can  best  be  achieved  by 
management  of  Federal  and  Tribal 
lands,  and  determined  that  State  and 
private  lands  are  not  essential  to  the 
species'  recovery. 

(26)  Coniment:  Several  commenters 
asked  whether  projects  that  have 
obtained  a  biological  opinion  pursuant 
to  section  7  of  the  Act  would  be 
required  to  reinitiate  considtation  to 
address  the  designation  of  critical 
habitat.  Will  the  FS  have  to  reinitiate 
consultation  on  their  Forest  Plans  when 
critical  habitat  is  designated? 

Service  Response:  In  the  case  of 
projects  that  have  undergone  section  7 
consultation  and  where  that 
consultation  did  not  address  potential 
destruction  or  adverse  modification  of 
critical  habitat  for  the  Mexican  spotted 
owl,  reinitiation  of  section  7 
consultation  may  be  required.  We 
expect  that  projects  that  do  not 
jeopardize  the  continued  existence  of 
the  Mexican  spotted  owl  will  not  likely 


destroy  or  adversely  modify  its  critical 
habitat  and  no  additional  modification 
to  the  project  would  be  required. 

(27)  Conunent:  The  El  Paso  Natural 
Gas  Company  questioned  whether  the 
designation  of  critical  habitat  will 
require  consultation  for  routine 
maintenance  and  operations.  For 
example,  if  a  linear  pipeline  project 
crosses  State,  private,  and  FS  lands,  will 
considtation  be  required? 

Our  Response:  Federal  agencies  are 
already  required  to  consult  with  us  on 
activities  with  a  Federal  nexus  (i.e., 
when  a  Federal  agency  is  funding, 
permitting,  or  in  some  way  authorizing 
a  project)  when  their  activities  may 
affect  the  species.  We  do  not  anticipate 
additional  regulatory  requirements 
beyond  those  required  by  listing  the 
Mexican  spotted  owl  as  threatened.  For 
routine  maintenance  and  operations  of 
public  utilities  or  if  a  linear  pipeline 
project  crosses  State,  private,  and  FS 
lands  and  does  not  affect  critical  habitat, 
consultation  will  not  be  required.  If 
maintenance  activities  would  affect 
critical  habitat  and  there  is  a  Federal 
nexus,  then  section  7  consultation  will 
be  necessary. 

(28)  Comment:  The  National  Forests 
in  Arizona  have  amended  their  land  and 
resource  management  plans  to 
incorporate  the  Mexican  Spotted  Owl 
Recovery  Plan.  Consistent  with  the 
Service's  justification  for  not 
designating  critical  habitat  on  certain 
tribal  lands  because  habitat  management 
plans  are  still  valid  and  being 
implemented  on  these  lands,  the 
designation  of  critical  habitat  on  FS 
lands  may  not  be  necessary  because  of 
existing  land  and  resource  management 
plans  that  are  respcmsive  to  Mexican 
spotted  owl  conservation. 

Our  Response:  We  determined  that  FS 
lands  in  Arizona  and  New  Mexico  do 
not  meet  the  definition  of  critical 
habitat,  and  have  not  been  included  in 
this  designation  (see  Exclusions 
section). 

(29)  Comment:  Several  commenters 
questioned  what  the  phrase,  "may 
require  special  management 
considerations,"  means;  what  kind  of 
management  activities  might  be 
implemented? 

Chir  Response:  Under  the  definition  of 
critical  habitat,  an  area  must  be  both 
essential  to  a  species'  conservation  and 
require  "special  management 
considerations  or  protections."  Our 
interpretation  is  that  special 
management  is  not  required  if  adequate 
management  or  protections  are  already 
in  place.  Adequate  special  management 
or  protection  is  provided  by  a  legally 
operative  plan  that  addresses  the 
maintenance  and  improvement  of  the 
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primary  constituent  elements  important 
to  the  species  and  manages  for  the  long 
term  conservation  of  the  species  (see 
Exclusions  Under  Section  3(5)(A) 
Definition  section). 

(30)  Comment:  Maps  and  descriptions 
provided  are  vague  and  violate  the  Act 
and  50  CFR  Sec.  424.12(c). 

Our  Response:  The  required 
descriptions  of  areas  designated  as 
critical  habitat  are  available  from  the 
New  Mexico  Ecological  Services  Field 
Office  (see  ADDRESSES  section),  as  are 
more  detailed  maps  and  GIS  digital 
files.  The  maps  published  in  the  Federal 
Register  are  for  illustration  purposes, 
and  the  amount  of  detail  that  can  be 
published  is  limited.  If  additional 
clarification  is  necessary,  contact  the 
New  Mexico  Ecological  Services  Field 
Office. 

Issue  3:  National  Environmental  Policy 
Act  (NEPA)  Compliance  and  Economic 
Analysis 

(31)  Comment:  Several  commenters 
questioned  the  adequacy  of  the 
Enviroiunental  Assessment  (EA)  and 
other  aspects  of  our  compliance  with 
NEPA.  They  believe  the  Fish  and 
Wildlife  Service  should  prepare  an 
Environmental  Impact  Statement  (EIS) 
on  this  action. 

Our  Response:  The  commenters  did 
not  provide  sufficient  rationale  to 
explain  why  they  believed  the  EA  was 
inadequate  and  an  EIS  necessary.  An 
EIS  is  required  only  in  instances  where 
a  proposed  Federal  action  is  expected  to 
have  a  significant  impact  on  the  human 
environment.  In  order  to  determine 
whether  designation  of  critical  habitat 
would  have  such  an  effect,  we  prepared 
an  EA  of  the  effects  of  the  proposed 
designation.  We  made  the  draft  EA 
available  for  public  comment  on 
October  20,  2000.  and  published  notice 
of  its  availability  in  the  Federal  Register 
(65  FR  63047).  Following  consideration 
of  public  comments,  we  prepared  a  final 
EA  and  determined  that  critical  habitat 
designation  does  not  constitute  a  major 
Federal  action  having  a  significant 
impact  on  the  human  environment.  That 
determination  is  doounented  in  our 
Finding  of  No  Significant  Impact 
(FONSI).  Both  the  final  EA  and  FONSI 
are  available  for  public  review  (see 
ADDRESSES  section). 

(32)  Comment:  Several  local  and 
coimty  governments,  a  coalition  of 
Arizona  and  New  Mexico  counties,  and 
a  Soil  and  Water  Conservation  District 
requested  Joint  Lead  Agency  or 
Cooperating  Agency  status  in 
preparation  of  the  NEPA  documents  for 
this  critical  habitat  designation.  Why 
were  those  requests  denied? 


Our  Response:  The  Village  of 
Cloudcroft;  Otero  County,  New  Mexico; 
the  Board  of  Coalition  of  Arizona/New 
Mexico  Counties  for  Stable  Economic 
Growth;  and  the  San  Francisco  Soil  and 
Water  Conservation  District,  New 
Mexico,  requested  Joint  Lead  Agency 
status  to  assist  us  in  preparation  of  the 
NEPA  documents  on  the  critical  habitat 
designation.  When  preparing  an  EIS,  a 
Joint  Lead  Agency  may  be  a  Federal, 
State,  or  local  agency.  However,  a 
cooperating  agency  may  only  be  another 
Federal  agency  (40  CFR  1501.5  and 
1501.6).  In  oiu  EA  on  the  proposed 
action,  we  determined  that  an  EIS  was 
not  necessary.  Thus,  the  EA  resulted  in 
a  FONSI,  and  the  issue  of  Joint  Lead 
Agency  or  Cooperating  Agency  status  on 
preparation  of  an  EIS  became  moot. 

(33)  Comment:  The  draft  economic 
analysis  faUed  to  adequately  estimate 
the  potential  economic  impacts  to 
landowners  regarding  various  forest 
management  practices. 

Our  Response:  The  economic  analysis 
addressed  a  variety  of  forest 
management  concerns  that  were  voiced 
by  stakeholders  (e.g.,  fire  and  grazing 
management,  timber  harvesting,  etc.). 
These  activities  are  usually  subject  to  a 
Federal  nexus  because  the  actions 
involve  Federal  funding,  permitting,  or 
authorizations.  Although  critical  habitat 
designation  may  result  in  new  or 
reinitiated  consultations  associated  vnth 
activities  on  Federal  lands,  we  believe 
these  activities  likely  will  not  result  in 
additional  modifications  beyond  that 
required  by  listing.  Whether  or  not  a 
species  has  designated  critical  habitat,  it 
is  protected  both  from  any  actions 
resulting  in  an  unlawful  take  and  from 
Federal  actions  that  could  jeopardize 
the  continued  existence  of  the  species. 

(34)  Coniment:  Several  commenters 
voiced  concern  that  they  were  not 
directly  contacted  for  their  opinions  on 
the  economic  impacts  of  critical  habitat 
designation. 

Our  Response:  It  was  not  feasible  to 
contact  every  potential  stakeholder  in 
order  for  us  to  develop  a  draft  economic 
analysis.  We  believe  we  were  able  to 
understand  the  issues  of  concern  to  the 
local  commimities  based  on  public 
comments  submitted  on  the  proposed 
rule  and  draft  economic  analysis,  on 
transcripts  from  public  hearings,  and 
from  detailed  discussions  with  Service 
representatives.  To  clarify  issues,  we 
solicited  information  and  comments 
from  representatives  of  Federal,  State, 
Tribal,  and  local  government  agencies, 
as  well  as  some  landowners. 

(35)  Comment:  The  draft  Economic 
Analysis  and  Environmental 
Assessment  were  not  available  for 
comment  during  the  first  comment 


period;  the  opport\uiity  for  public 
comment  on  these  documents  was 
limited. 

Our  Response:  We  published  the 
proposed  critical  habitat  determination 
in  the  Federal  Register  on  July  21,  2000, 
and  invited  public  comment  for  60  days. 
We  used  comments  received  on  the 
proposed  critical  habitat  to  develop  the 
draft  economic  analysis.  We  reopened 
the  comment  period  from  October  20  to 
November  20.  2000,  to  allow  for 
comments  on  the  draft  Economic 
Analysis.  Environmental  Assessment, 
and  proposed  rule.  We  believe  that 
sufficient  time  was  allowed  for  public 
comment  given  the  short  time  frame 
ordered  by  the  court. 

(36)  Conunent:  Yoxit  draft  Economic 
Analysis  did  not  consider  watersheds. 
nor  water  rights.  State  water  rights,  nor 
adjudication  with  Texas  on  water  rights, 
nor  the  effect  on  water  rights  of  any  of 
the  people  within  those  watersheds. 

Our  Response:  In  conducting  our 
economic  analysis,  we  read  through 
these  comments  and  concluded  that  the 
commenter  failed  to  adequately  explain 
the  rationale  for  why  they  believe 
critical  habitat  designation  for  the 
Mexican  spotted  owl  impacts 
watersheds  or  water  rights. 

(37)  Comment:  The  draft  economic 
analysis  and  proposed  rule  do  not 
comply  with  Executive  Order  12866, 
which  requires  each  Federal  agency  to 
assess  the  costs  and  benefits  of  proposed 
regulations. 

Our  Response:  We  determined  that 
this  rule  will  not  have  an  annual 
economic  effect  of  $100  million  or 
adversely  affect  an  economic  sector, 
productivity,  jobs,  the  environment,  or 
other  units  of  government.  Thus,  a  cost- 
benefit  analysis  is  not  required  for 
purposes  of  Executive  Order  12866  (see 
Required  Determinations  section). 

(38)  Comment:  The  draft  economic 
analysis,  draft  environmental 
assessment,  and  proposed  rule  failed  to 
adequately  estimate  and  address  the 
potential  economic  and  enviroiunental 
consequences  and  how  timber,  fuel 
wood,  land  acquisition  and  disposal,  oil 
and  gas  development,  and  mining 
would  be  impacted  by  the  designation. 

Our  Response:  We  solicited  forther 
information  and  comments  associated 
with  the  potential  impacts  of 
designating  critical  habitat  for  the 
Mexican  spotted  owl.  We  read  through 
all  comments  received  diuing  the  two 
comment  periods  and  have  concluded 
that  further  information  was  not 
provided  on  how  the  designation  of 
critical  habitat  would  result  in 
economic  or  enviroiunental 
consequences  beyond  those  already 
addressed  in  the  economic  analysis, 
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environmental  assessment,  or  this  final 
rule. 

(39)  Comment:  One  commenter 
questioned  whether  publishing  the 
proposed  rule  on  July  21,  2000,  and  not 
releasing  the  EA  until  October  20,  2000, 
violated  the  intent  of  NEPA  by  being 
pre-decisional.  Others  contend  that  the 
range  of  alternatives  considered  in  the 
EA  was  inadequate. 

Our  Response:  We  began  work  on  oui 
Environmental  Assessment  at 
approximately  the  same  time  we  began 
to  draft  the  proposed  rule.  Our  Proposed 
Alternative  in  the  EA  was  to  finalize  the 
designation  of  critical  habitat  as 
described  in  the  proposed  rule 
published  in  the  Federal  Register  on 
July  21,  2000  (65  FR  45336).  The  draft 
EA  considered  a  no-action  alternative 
and  four  action  alternatives.  We  believe 
our  EA  was  consistent  with  the  spirit 
and  intent  of  NEPA,  and  was  not  pre- 
decisional. 

(40)  Comment:  The  assiunption 
applied  in  the  economic  analysis  that 
the  designation  of  critical  habitat  will 
cause  no  impacts  above  and  beyond 
those  caused  by  listing  of  the  species  is 
faulty,  legally  indefensible,  and  contrary 
to  the  ESA.  "Adverse  modification'and 
"jeopardy"  are  different,  wiU  result  in 
different  impacts,  and  should  be 
analyzed  as  such  in  the  economic 
analysis. 

Our  Response:  The  statutory  language 
in  the  Act  prohibits  us  from  considering 
economic  impacts  when  determining 
whether  or  not  a  species  should  be 
added  to  the  list  of  federally  protected 
species.  As  a  result,  the  designation  of 
critical  habitat  for  the  Mexican  spotted 
owl  has  been  evaluated  in  the  economic 
context  known  as  "with"  critical  habitat 
and  "without"  critical  habitat  (i.e.,  the 
effects  of  fisting  alone).  Elsewhere  in 
this  rule  we  discuss  that  the  definitions 
of  "jeopardy"  to  the  species  and 
"adverse  modification"  of  critical 
habitat  are  nearly  identical  and  that  the 
designation  of  critical  habitat  will  not 
have  significant  economic  impacts 
above  and  beyond  those  already 
imposed  by  Usting  the  Mexican  spotted 
owl.  Further,  it  is  our  position  that  both 
within  and  without  critical  habitat. 
Federal  agencies  should  consult  with  us 
if  a  proposed  action  is  (1)  within  the 
geographic  areas  occupied  and 
potentially  occupied  by  the  species, 
whether  or  not  owls  have  been  detected 
on  the  specific  project  site;  (2)  the 
project  site  contains  habitat  featiues  that 
can  be  used  by  the  species;  and  (3)  the 
proposed  action  is  likely  to  affect  that 
habitat  (see  response  to  comment  12). 

(41)  Comment:  The  proposed 
designation  of  critical  habitat  will, 
impose  economic  hardship  oa  private 


landowners.  There  is  an  expressed 
concern  that  the  proposed  critical 
habitat  designation  would  have  serious 
financial  implications  for  grazing  and 
sources  of  revenue  that  depend  upon 
Federal  "multiple-use"  lands.  The 
designation  will  have  harmful  impacts 
on  the  quality  of  life,  education,  and 
economic  stability  of  small  towns. 

Our  Response:  As  stated  in  the 
economic  analysis,  the  proposed  nile  to 
designate  critical  habitat  for  the 
Mexican  spotted  owl  is  adding  few,  if 
any,  new  requirements  to  the  current 
regulatory  process.  Since  the  adverse 
modification  standard  for  critical  habitat 
and  the  jeopardy  standard  are  almost 
identical,  the  listing  of  the  Mexican 
spotted  owl  itself  initiated  the 
requirement  for  consultation.  The 
critical  habitat  designation  adds  no 
additional  requirements  not  already  in 
place  due  to  the  species'  Usting. 

Issue  4:  Tribal  Issues 

(42)  Comment:  Why  are  tribal  lands 
included  in  the  proposed  designation? 

Our  Response:  In  oiu  proposal  to 
designate  critical  habitat,  we  found  that 
lands  of  the  Mescalero  Apache,  San 
Carlos  Apache,  and  Navajo  Nation  likely 
met  the  definition  of  critical  habitat 
with  respect  to  the  Mexican  spotted 
owl,  and  portions  of  those  lands  were 
proposed  as  critical  habitat.  However, 
we  worked  with  the  tribes  in  developing 
volimtary  measiues  adequate  to 
conserve  Mexican  spotted  owls  on  tribal 
lands.  The  Navajo  Nation  and  Mescalero 
Apache  Tribe  completed  management 
plans  for  the  Mexican  Spotted  Owl  that 
are  consistent  with  the  Recovery  Plan. 
The  San  Carlos  Apache  Reservation 
management  plan  is  substantially 
complete  and  is  expected  to  be 
completed  in  March  2001.  We  reviewed 
a  draft  of  their  plan  and  found  it  to  be 
consistent  with  the  Recovery  Plan.  We 
determined  that  adequate  special 
management  is  being  provided  for  the 
Mexican  spotted  owl  on  the  Navajo 
Nation  and  Mescalero  Apache  lands 
and,  therefore,  they  were  not  included 
in  the  designation  since  they  do  not 
meet  the  definition  of  critical  habitat 
(see  Exclusions  Under  Section  3(5)(A) 
Definition  section  of  this  rule  for  further 
information).  In  the  case  of  the  San 
Carlos  Apache  Reservation  we  found,  in 
accordance  with  section  4(b)(2)  of  the 
Act,  that  the  benefits  of  excluding  their 
lands  outweighed  the  benefits  of 
including  them  in  the  designation  (see 
American  Indian  Tribal  Rights,  Federal- 
Tribal  Trust  Responsibilities,  and  the 
Endangered  Species  Act  section  of  this 
rule  for  further  information). 

(43)  Comment:  The  Mescalero  Apache 
Tribe  believes  the  Service  did  not 


adequately  consider  how  the 
designation  of  critical  habitat  on  tribal 
lands  will  benefit  the  Mexican  spotted 
owl  or  how  the  designation  will  impact 
the  Mescalero  Apache  Reservation. 

Our  Response:  We  did  not  include  the 
Mescalero  Apache  or  other  tribal  lands 
in  the  final  designation.  As  stated  in  oiu' 
response  above,  we  determined  that 
adequate  special  management  is  being 
provided  for  the  Mexican  spotted  owl 
on  Mescalero  Apache  lands  and, 
therefore,  they  were  not  included  in  the 
designation  since  they  do  not  meet  the 
definition  of  critical  habitat. 

Issue  5:  Other  Relevant  Issues 

(44)  Comment:  The  designation  of 
critical  habitat  would  constitute  a 
"government  land  grab."  The  Mexican 
spotted  owl  is  merely  the  vehicle  by 
which  environmental  groups  plan  to 
stop  harvest  of  "old  growth"  forests. 

Our  Response:  The  designation  of 
critical  habitat  has  no  effect  on  non- 
Federal  actions  taken  on  private  or  State 
lands,  even  if  the  land  is  within  the 
mapped  boundary  of  designated  critical 
habitat,  because  these  lands  were 
specifically  excluded  trom  the 
designation.  We  believe  that  the 
designation  of  critical  habitat  for  the 
Mexican  spotted  owl  does  not  impose 
any  additional  restrictions  on  land 
managers/owners  vdthin  those  areas 
designated  as  critical  habitat,  beyond 
those  imposed  due  to  the  listing  of  the 
Mexican  spotted  owl  (see  response  to 
comment  11).  All  landowners  are 
responsible  to  ensure  that  their  actions 
do  not  result  in  the  unauthorized  take 
of  a  listed  species,  and  all  Federal 
agencies  are  responsible  to  ensure  that 
the  actions  they  fund,  permit,  or  carry 
out  do  not  result  in  jeopardizing  the 
continued  existence  of  a  Usted  species, 
regardless  of  where  the  activity  takes 
place. 

We  also  note  that  this  designation  is 
consistent  with  the  Recovery  Plan. 
While  the  Recovery  Plan  does  not 
explicitly  protect  "old-growth"  forests, 
it  does  recommend  that  large  trees  and 
other  forest  attributes  that  may  be  found 
in  "old-growth"  forests  be  retained  to 
the  extent  practicable  within  certain 
forest  types.  Large  trees  are  important 
ecosystem  components,  have  been  much 
reduced  in  the  Southwest,  and  take 
many  decades  to  replace  once  they  are 
lost. 

(45)  Comment:  The  Mexican  spotted 
owl  by  its  very  name  is  not  exclusive  to 
the  United  States.  Typical  of  most 
Mexican  fauna  entering  the  United 
States,  it  appears  rarer  than  it  really  is. 
Therefore,  it  is  Mexico's  duty  to  protect 
it. 
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Our  Response:  A  significant  portion  of 
the  species'  entire  population  occurs  in 
the  United  States.  Furthermore, 
according  to  CFR  402.12(h)  "Critical 
habitat  shall  not  be  designated  with 
foreign  countries  or  in  other  areas 
outside  of  the  United  States 
jurisdiction." 

(46)  Comment:  Why  were  the  public 
hearings  in  Utah  held  in  the 
southwestern  part  of  the  State  when 
most  of  the  critical  habitat  is  in  the 
southeastern  portion? 

Our  Response:  The  Act  requires  that 
at  least  one  public  hearing  be  held  if 
requested.  We  held  six  public  hearings 
throughout  the  four  state  region.  We 
selected  Cedar  City.  Utah,  for  a  hearing 
location  because  of  its  proximity  to  foiu 
of  the  five  proposed  critical  habitat 
units  in  the  State. 

(47)  Comment:  The  designation  of 
critical  habitat  abrogates  the  Treaty  of 
Guadalupe  Hidalgo.  You  do  not  have 
constitutional  authority  to  do  so. 

Our  Response:  The  Treaty  of 
Guadalupe  Hidalgo  resulted  in  grants  of 
land  made  by  the  Mexican  government 
in  territories  previously  appertaining  to 
Mexico,  and  remaining  for  the  future 
within  the  limits  of  the  United  States. 
These  grants  of  land  were  respected  as 
valid,  to  the  same  extent  that  the  same 
grants  would  have  been  valid  within  the 
territories  if  the  grants  of  land  had 
remained  within  the  limits  of  Mexico. 
The  designation  of  critical  habitat  has 
no  effect  on  non-Federal  actions  taken 
on  private  land  (e.g.,  land  grants),  even 
if  the  private  land  is  within  the  mapped 
boundary  of  designated  critical  habitat 
because  we  excluded  State  and  private 
lands  by  definition.  Critical  habitat  has 
possible  effects  on  activities  by  private 
landowners  only  if  the  activity  involves 
Federal  funding,  a  Federal  permit,  or 
other  Federal  action.  If  such  a  Federal 
nexus  exists,  we  will  work  with  the 
landowner  and  the  appropriate  Federal 
agency  to  ensure  that  the  landowner's 
project  can  be  completed  without 
jeopardizing  the  species  or  adversely 
modifying  critical  habitat.  The 
designation  of  critical  habitat  for  the 
Mexican  spotted  owl  in  no  way 
abrogates  any  treaty  of  the  United 
States. 

(48)  Comment:  Many  commenters 
were  concerned  that  the  designation  of 
critical  habitat  would  prohibit 
recreational  and  commercial  activities 
from  taking  place. 

Our  Response:  As  stated  in  the 
economic  analysis  and  this  final  rule, 
we  do  not  believe  the  designation  of 
critical  habitat  will  have  adverse 
economic  effects  on  any  landowner 
above  and  beyond  the  effects  of  listing 
of  the  species.  It  is  correct  that  projects 


funded,  authorized,  or  carried  out  by 
Federal  agencies,  and  that  may  affect 
critical  habitat,  must  undergo 
consultation  imder  section  7  of  the  Act. 
This  provision  includes  commercial 
activities.  However,  as  stated  elsewhere 
in  this  final  rule,  we  do  not  expect  the 
result  of  those  consultations  to  result  in 
any  restrictions  that  would  not  be 
required  as  a  result  of  listing  the 
Mexican  spotted  owl  as  a  threatened 
species. 

Designation  of  critical  habitat  does 
not  preclude  commercial  projects  or 
activities  such  as  riparian  restoration, 
fire  prevention/management,  or  grazing 
if  they  do  not  cause  an  adverse 
modification  of  critical  habitat.  We  will 
work  with  Federal  agencies  that  are 
required  to  consult  with  us  under 
section  7  of  the  Act  to  ensure  that  land 
management  will  not  adversely  modify 
critical  habitat  (see  responses  to  prior 
comments). 

Critical  HabiUt 

Critical  habitat  is  defined  in  section 
3(5)(A)  of  the  Act  as — (i)  the  specific 
areas  within  the  geographic  area 
occupied  by  a  species,  at  the  time  it  is 
listed  in  accordance  with  the  Act,  on 
which  are  foimd  those  physical  or 
biological  features  (I)  essential  to  the 
conservation  of  the  species  and  (U)  that 
may  require  special  management 
considerations  or  protection  and;  (ii) 
specific  areas  outside  the  geographic 
area  occupied  by  a  species  at  the  time 
it  is  bsted,  upon  a  determination  that 
such  areas  are  essential  for  the 
conservation  of  the  species.  The  term 
"cons«vation,"  as  defined  in  section 
3(3)  of  the  Act,  means  "the  use  of  all 
methods  and  procedures  which  are 
necessary  to  bring  any  endangered 
species  or  threatened  species  to  the 
point  at  which  the  measiues  provided 
pursuant  to  this  Act  are  no  longer 
necessary"  (i.e.,  the  species  is  recovered 
and  removed  fit)m  the  list  of  endangered 
and  threatened  species). 

Section  4(b)(2)  of  the  Act  requires  that 
we  base  critical  habitat  designation  on 
the  best  scientific  and  commercial  data 
available,  taking  into  consideration  the 
economic  impact,  and  any  other 
relevant  impact,  of  specifying  any 
particular  area  as  critical  habitat.  We 
may  exclude  areas  from  critical  habitat 
designation  if  we  determine  that  the 
benefits  of  exclusion  outweigh  the 
benefits  of  including  the  areas  as  critical 
habitat,  provided  the  exclusion  will  not 
result  in  the  extinction  of  the  species. 

In  order  to  be  included  in  a  critical 
habitat  designation,  the  habitat  must 
first  be  "essential  to  the  conservation  of 
the  species."  Critical  habitat 
designations  identify,  to  the  extent 


known  using  the  best  scientific  and 
commercial  data  available,  habitat  areas 
that  provide  essential  life  cycle  needs  of 
the  species  (i.e.,  areas  on  which  are 
found  the  primary  constituent  elements, 
as  defined  at  50  CFR  424.12(b)). 

Section  4  requires  that  we  designate 
critical  habitat  at  the  time  of  listing  and 
based  on  what  we  know  at  the  time  of 
the  designation.  When  we  designate 
critical  habitat  at  the  time  of  listing  or 
under  short  court-ordered  deadlines,  we 
will  often  not  have  sufficient 
information  to  identify  all  areas  of 
critical  habitat.  We  are  required, 
nevertheless,  to  make  a  decision  and 
thus  must  base  our  designations  on 
what,  at  the  time  of  designation,  we 
know  to  be  critical  habitat. 

Within  the  geographic  area  occupied 
by  the  species,  we  will  designate  only 
areas  currently  known  to  be  essential. 
We  will  not  speculate  about  what  areas 
might  be  found  to  be  essential  if  better 
information  became  available,  or  what 
areas  may  become  essential  over  time.  U 
the  information  available  at  the  time  of 
designation  does  not  show  that  an  area 
provides  essential  life  cycle  needs  of  the 
species,  then  the  area  should  not  be 
included  in  the  critical  habitat 
designation. 

Our  regulations  state  that,  "The 
Secretary  shall  designate  as  critical 
habitat  areas  outside  the  geographic  area 
presently  occupied  by  the  species  only 
when  a  designation  limited  to  its 
present  range  would  be  inadequate  to 
ensure  the  conservation  of  the  species." 
(50  CFR  424.12(e)).  Accordingly,  when 
the  best  available  scientific  and 
commercial  data  do  not  demonstrate 
that  the  conservation  needs  of  the 
species  require  designation  of  critical 
habitat  outside  of  occupied  areas,  we 
will  not  designate  critical  habitat  in 
areas  outside  the  geographic  area 
occupied  by  the  species. 

The  Service's  Policy  on  Information 
Standards  Under  the  Endangered 
Species  Act,  published  in  the  Federal 
Register  on  July  1,  1994  (Vol.59,  p. 
34271),  provides  criteria,  establishes 
procedures,  and  provides  guidance  to 
ensure  that  decisions  made  by  the 
Service  represent  the  best  scientific  and 
commercial  data  available.  It  requires 
Service  biologists,  to  the  extent 
consistent  with  the  Act  and  with  the  use 
of  the  best  scientific  and  commercial 
data  available,  to  use  primary  and 
original  soxut;es  of  information  as  the 
basis  for  recommendations  to  designate 
critical  habitat.  When  determining 
which  areas  are  critical  habitat,  a 
primary  source  of  information  should  be 
the  listing  package  for  the  species. 
Additional  information  may  be  obtained 
bom  a  recovery  plan,  articles  in  peer- 
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reviewed  joiunals,  conservation  plans 
developed  by  states  and  counties, 
scientific  status  siuveys  and  studies, 
and  biological  assessments  or  other 
unpublished  materials  (i.e.  gray 
literatiue). 

Habitat  is  often  dynamic,  and  species 
may  move  from  one  area  to  another  over 
time.  Fiulhermore,  we  recognize  that 
designation  of  critical  habitat  may  not 
include  all  of  the  habitat  areas  that  may 
eventually  be  determined  to  be 
necessary  for  the  recovery  of  the 
species.  For  these  reasons,  all  should 
understand  that  critical  habitat 
designations  do  not  signal  that  habitat 
outside  the  designation  is  unimportant 
or  may  not  be  required  for  recovery. 
Areas  outside  the  critical  habitat 
designation  will  continue  to  be  subject 
to  conservation  actions  that  may  be 
implemented  imder  Section  7(a)(1)  and 
to  the  regulatory  protections  afforded  by 
the  section  7(a)(2)  jeopardy  standard 
and  the  Section  9  take  prohibition,  as 
determined  on  the  basis  of  the  best 
available  information  at  the  time  of  the 
action.  We  specifically  anticipate  that 
federally  funded  or  assisted  projects 
affecting  listed  species  outside  tiieir 
designated  critical  habitat  areas  may 
still  result  in  jeopardy  findings  in  some 
cases.  Similarly,  critical  habitat 
designations  made  on  the  basis  of  the 
best  available  information  at  the  time  of 
designation  will  not  control  the 
direction  and  substance  of  futiu« 
recovery  plans,  habitat  conservation 
plans,  or  other  species  conservation 
planning  efforts  if  new  information 
available  to  these  plaiming  efforts  calls 
for  a  different  outcome. 

Primary  Constituent  Elements 

In  accordance  with  section  3(5)(A)(I) 
of  the  Act  and  regulations  at  50  CFR 
424.12,  we  are  required  to  base  critical 
habitat  designation  on  the  best  scientific 
and  conunercial  data  available  and  to 
consider  those  physical  and  biological 
features  (primary  constituent  elements) 
that  are  essential  to  conservation  of  the 
species  and  that  may  require  special 
management  considerations  or 
protection.  Such  requirements  include, 
but  are  not  limited  to — space  for 
individual  and  population  growth,  and 
for  normal  behavior;  food,  water,  or 
other  nutritional  or  physiological 
requirements;  cover  or  shelter;  sites  for 
breeding,  reproduction,  or  rearing  of 
offspring;  and  habitats  that  are  protected 
from  disturbance  or  are  representative  of 
the  historic  geographical  and  ecological 
distributions  of  a  species. 

The  primary  constituent  elements 
essential  to  the  conservation  of  the 
Mexican  spotted  owl  include  those 
physical  and  biological  features  that 


support  nesting,  roosting,  and  foraging. 
These  elements  were  determined  from 
studies  of  Mexican  spotted  owl  behavior 
and  habitat  use  throughout  the  range  of 
the  owl.  Although  Uie  vegetative 
communities  and  structural  attributes 
used  by  the  owl  vary  across  the  range  of 
the  subspecies,  they  consist  primarily  of 
warm-temperate  and  cold-temperate 
forests,  and,  to  a  lesser  extent, 
woodlands  and  riparian  deciduous 
forests.  The  mixed-conifer  commimity 
appears  to  be  the  most  frequenUy  used 
commimity  throughout  most  portions  of 
the  subspecies'  range  (Skaggs  and  Raitt 
1988;  Ganey  and  Balda  1989. 1994; 
USDl  1995).  Although  the  stiaictural 
characteristics  of  Mexican  spotted  owl 
habitat  vary  depending  on  uses  of  the 
habitat  (e.g.,  nesting,  roosting,  foraging) 
and  variations  in  the  plant  communities 
over  the  range  of  the  subspecies,  some 
general  attributes  are  common  to  the 
subspecies'  life-history  requirements 
throughout  its  range. 

The  Mexican  Spotted  Owl  Recovery 
Plan  provides  for  three  levels  of  habitat 
management:  protected  areas,  restricted 
areas,  and  other  forest  and  woodland 
types.  The  Recovery  Plan  recommends 
that  Protected  Activity  Centers  (PACs) 
be  designated  aroimd  known  owl  sites. 
A  PAC  would  include  an  area  of  at  least 
243  ha  (600  ac)  that  includes  the  best 
nesting  and  roosting  habitat  in  the  area. 
Based  on  available  data,  the 
recommended  size  for  a  PAC  includes, 
on  average,  75  percent  of  the  foraging 
area  of  an  owl.  Protected  habitat 
includes  PACs  and  all  areas  within 
mixed  conifer  or  pine-oak  types  with 
slopes  greater  than  40  percent,  where 
timber  harvest  has  not  occurred  in  the 
past  20  years. 

Restricted  habitat  includes  mixed 
conifer  forest,  pine-oak  forest,  and 
riparian  areas  outside  of  protected  areas 
described  above.  Restricted  habitat 
should  be  managed  to  retain  or  attain 
the  habitat  attributes  believed  capable  of 
supporting  nesting  and  roosting  owls  as 
depicted  in  Table  in.B.l.  on  page  92  of 
the  Recovery  Plan.  These  areas  are 
essential  to  the  conservation  of  the 
species  because  the  Recovery  Plan 
identifies  these  areas  as  providing 
additional  owl  habitat  that  is  needed  for 
recovery. 

Other  forest  and  woodland  types 
(ponderosa  pine,  spruce-fir.  pinon- 
juniper,  and  aspen)  are  not  expected  to 
provide  nesting  or  roosting  habitat  for 
the  Mexican  spotted  owl  (except  when 
associated  with  rock  canyons).  Thus, 
these  other  forest  and  woodland  types 
are  not  considered  to  be  critical  habitat 
unless  specifically  delineated  within 
PACs. 


Existing  man-made  features  and 
structiires  within  the  boundaries  of  the 
mapped  imits,  such  as  buildings,  roads, 
aqueducts,  railroads,  airports,  other 
paved  areas,  and  other  urban  areas,  do 
not  contain  Mexican  spotted  owl  habitat 
and  are  not  considered  critical  habitat. 

We  determined  the  primary 
constituent  elements  for  Mexican 
spotted  owl  from  studies  of  their  habitat 
requirements  and  the  information 
provided  in  the  Recovery  Plan  and 
references  therein.  Since  owl  habitat  can 
include  both  canyon  and  forested  areas, 
we  identified  primary  constituent 
elements  in  both  areas.  Within  PACs, 
primary  constituent  elements  include 
all  vegetation  and  other  organic  material 
within  the  243  ha  (600  ac)  areas 
delineated  by  land  managers.  Within 
restricted  habitat  (described  in  the 
Recovery  Plan.Voluime  I,  part  HI,  pages 
84-95,  including  Table  m.B.l),  the 
primary  constituent  elements  that  occur 
in  mixed  conifer,  pine-oak,  and  riparian 
forest  types,  which  currently  contain  or 
may  attain  the  habitat  attributes 
believed  capable  of  supporting  nesting 
and  roosting  owls  include: 
— High  basal  area  of  large  diameter 

trees; 
— Moderate  to  high  canopy  closure; 
— Wide  range  of  tree  sizes  suggestive  of 

imeven-age  stands; 
— Multi-layered  canopy  with  large 

overstory  trees  of  various  species; 
— High  snag  basal  area; 
— High  volumes  of  fallen  trees  and  other 

woody  debris; 
— High  plant  species  richness,  including 

hardwoods;  and 
— Adequate  levels  of  residual  plant 

cover  to  maintain  fruits,  seeds,  and 

regeneration  to  provide  for  the  needs 

of  Mexican  spotted  owl  prey  species. 
For  canyon  habitat,  the  primary 
constituent  elements  include  one  or 
more  of  the  following  attributes: 
— Cooler  and  often  more  humid 

conditions  than  the  surrounding  area; 
— Clumps  or  stringers  of  trees  and/or 

canyon  wall  containing  crevices, 

ledges,  or  caves; 
— High  percent  of  ground  litter  and 

woody  debris;  and 
— Riparian  or  woody  vegetation 

(although  not  at  all  sites). 

The  forest  habitat  attributes  listed 
above  usually  develop  with  increasing 
forest  age.  but  their  occurrence  may  vary 
by  location,  past  forest  management 
practices  or  natiual  disturbance  events, 
forest  type,  and  productivity.  These 
characteristics  may  also  develop  in 
younger  stands,  especially  when  the 
stands  contain  remnant  large  trees  or 
patches  of  large  trees  from  earlier 
stands.  Certain  forest  management 
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practices  may  also  enhance  tree  growth 
and  matiire  stand  characteristics  where 
the  older,  larger  trees  are  allowed  to 
persist. 

Canyon  habitats  used  for  nesting  and 
roosting  are  typically  characterized  by 
cooler  conditions  found  in  steep, 
narrow  canyons,  often  containing 
crevices,  ledges,  and/or  caves.  These 
canyons  frequently  contain  small 
clumps  or  stringers  of  ponderosa  pine, 
Douglas  fir,  white  fir,  and/or  pinon- 
juniper.  Deciduous  riparian  and  upland 
tree  species  may  also  be  present. 
Adjacent  uplands  are  usually  vegetated 
by  a  variety  of  plant  associations 
including  pinon-jimiper  woodland, 
desert  scrub  vegetation,  ponderosa  pine- 
Gambel  oak,  ponderosa  pine,  or  mixed 
conifer.  Owl  habitat  may  also  exhibit  a 
combination  of  attributes  between  the 
forested  and  canyon  types. 

Criteria  for  Identifying  Critical  Habitat 
Units 

In  designating  critical  habitat  for  the 
owl,  we  reviewed  the  overall  approach 
to  the  conservation  of  the  species 
undertaken  by  local.  State,  tribal,  and 
Federal  agencies  and  private  individuals 
and  organizations  since  the  species' 
hsting  in  1993.  We  also  considered  the 
feat\u«s  and  overall  approach  identified 
as  necessary  for  recovery,  as  outlined  in 
the  species'  Recovery  Plan.  We 
reviewed  the  previous  proposed  {59  FR 
63162)  and  final  critical  habitat  rules 
(60  FR  29914)  for  the  owl,  new  location 
data,  habitat  requirements  and 
definitions  described  in  the  Recovery 
Plan,  and  habitat  and  other  information 
provided  during  the  two  comment 
periods,  as  well  as  utilized  our  own 
expertise. 

The  previous  critical  habitat 
designation  included  extensive  use  and 
evaluation  of  owl  habitat  and  territory 
maps,  vegetation  maps,  aerial 
photography,  and  field  verification  to 
identify  areas  for  designation  as  critical 
habitat.  We  considered  several 
qualitative  criteria  (currently  suitable 
habitat,  large  contiguous  blocks  of 
habitat,  occupied  habitat,  rangewide 
distribution,  the  need  for  special 
management  or  protection,  adequacy  of 
existing  regulatory  mechanisms)  when 
identifying  critical  habitat  areas.  We 
finalized  the  previous  designation  prior 
to  the  completion  of  the  Recovery  Plan 
for  the  Mexican  Spotted  Owl.  For  this 
new  designation,  we  examined  the 
previously  designated  critical  habitat 
imits,  but  relied  primarily  on  the 
Recovery  Plan  to  provide  guidance.  We 
expanded  or  combined  previous  imits  to 
comply  with  the  Recovery  Plan.  We  also 
included  wilderness  areas  and  other 
areas  containing  protected  and 


restricted  habitat  areas  as  defined  in  the 
Recovery  Plan.  Some  lands  were 
excluded  if  they  did  not  meet  our 
definition  of  critical  habitat  (see 
discussion  below). 

Critical  Habitat  Designation 

The  designated  critical  habitat 
constitutes  our  best  assessment  of  areas 
needed  for  the  conservation  of  the  owl 
and  that  are  in  need  of  special 
management  or  protection.  The  areas 
designated  are  within  the  range  of  the 
species,  and  include  (1)  most  known 
occupied  sites,  (2)  some  sites  not 
surveyed  but  suspected  to  be  occupied, 
and  (3)  other  sites  sxuveyed  without 
detecting  owls,  but  believed  to  be 
capable  of  periodically  supporting  owls. 
We  consider  these  areas  to  be  within  the 
geographic  range  occupied  or 
potentially  occupied  by  the  species. 
We've  included  these  areas  in  the 
designation  based  on  information 
contained  within  the  Recovery  Plan  that 
finds  them  to  be  essential  to  the 
conservation  of  the  species  because  they 
either  currently  support  populations  of 
the  owl,  or  because  they  ciirrently 
possess  the  necessary  habitat 
requirements  for  nesting,  roosting,  and 
foraging  (see  description  of  primary 
constituent  elements).  All  protected 
habitat  and  restricted  habitat  as 
described  in  the  Recovery  Plan  that  is 
within  the  designated  boimdaries,  is 
considered  critical  habitat. 

Critical  habitat  luiits  are  designated  in 
portions  of  McKinley,  Rio  Arriba, 
Sandoval,  Socorro,  and  Taos,  Coimties 
in  New  Mexico;  Apache,  Cochise, 
Coconino,  Graham,  Mohave,  and  Pima 
Coimties  in  Arizona;  Carbon,  Emery, 
Garfield,  Grand,  Iron,  Kane,  San  Juan, 
Washington,  and  Wayne  Counties  in 
Utah;  and  Custer,  Douglas,  El  Paso, 
Fremont,  Huerfeno,  Jeffierson,  Pueblo, 
and  Teller  Counties  in  Colorado.  Precise 
legal  descriptions  of  each  critical  habitat 
unit  are  on  file  at  the  New  Mexico 
Ecological  Services  Field  Office,  as  are 
digital  files  of  each  unit  (see  ADOHESSES 
section). 

This  critical  habitat  designation  does 
not  include  tribal  lands;  FS  lands  within 
Arizona  and  New  Mexico;  Fort  Carson, 
Colorado;  and  low-density  areas  (see 
discussion  under  Exclusions  Under 
Section  3(5)(A)  Definition).  This  critical 
habitat  designation  does  include  FS 
lands  in  Ut^  and  Colorado,  and  other 
Federal  lands  used  by  ciurently  known 
populations  of  Mexican  spotted  owls 
(Table  1). 

We  did  not  designate  some  areas  that 
are  known  to  have  widely  scattered  owl 
sites,  low  population  densities,  and/or 
marginal  habitat  quality,  which  are  not 
considered  to  be  essential  to  this 


species'  survival  or  recovery.  These 
areas  include  Dinosaur  National  Park  in 
northwest  Colorado;  Mesa  Verde 
National  Park,  Ute  Mountain  Ute 
Reservation,  Southern  Ute  Reservation, 
other  FS  and  Bureau  of  Land 
Management  land  in  southwest 
Colorado  and  central  Utah;  and  the 
Guadalupe  and  Davis  Mountains  in 
southwest  Texas.  We  also  did  not 
include  isolated  mountains  on  the 
Arizona  Strip,  such  as  Mount  Trumbull, 
due  to  their  small  size,  isolation,  and 
lack  of  information  about  owls  in  the 
area. 

State  and  private  lands  are  not 
included  in  this  designation.  Some  State 
and  private  parcels  within  the  critical 
habitat  boundaries  likely  support  mid- 
and  higher-elevation  forests  that  are 
capable  of  providing  nesting  and 
roosting  habitat.  However,  given  that  the 
majority  of  the  owl's  range  ocau^  on 
Federal  and  tribal  lands,  we  do  not 
consider  State  and  private  lands 
essential  to  the  recovery  of  the  species 
and,  therefore,  we  are  not  designating 
these  areas  as  critical  habitat.  'The 
overwhelming  majority  of  Mexican 
spotted  owl  records  are  from  Federal 
and  tribal  lands,  indicating  that  those 
lands  are  essential  to  the  species' 
recovery.  Where  feasible,  we  drew 
critical  habitat  boundaries  so  as  to 
exclude  State  and  private  lands. 
However,  the  short  amoimt  of  time 
allowed  by  the  court  to  complete  this 
designation  did  not  allow  us  to  conduct 
the  fine-scale  mapping  necessary  to 
physically  exclude  the  smaller  and 
widely  scattered  State  and  private 
parcels  that  remain  within  the  mapped 
boimdaries.  Those  areas  under  State  or 
private  ownership  that  are  within 
mapped  critical  habitat  unit  boundaries 
are  excluded  fitim  this  designation  of 
critical  habitat  by  definition. 

We  significantly  reduced  some  critical 
habitat  units  that  we  proposed  as 
critical  habitat  (December  7, 1994;  59  FR 
63162  and  July  21,  2000;  65  FR  45336) 
within  Arizona  and  New  Mexico 
because,  as  discussed  below,  we  are 
excluding  FS  lands  governed  by  existing 
forest  management  plans.  Nevertheless, 
the  remaining  Federal  lands  (e.g.. 
Bureau  of  Land  Management  (BLM), 
National  Park  Service,  etc.)  within  the 
mapped  boundaries  in  Arizona  and  New 
Mexico,  are  designated  as  critical 
habitat.  The  critical  habitat  designation 
on  Federal  lands  adjacent  to  FS  lands 
within  Arizona  and  New  Mexico  will 
ensure  that  "special  management 
considerations  or  protections"  are- 
provided  for  the  Mexican  spotted  owl 
on  all  Federal  lands,  pursuant  to  the 
definition  of  critical  habitat  in  section  3 
of  the  Act.  (See  Exclusion  Under 
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Section  3(5)(A)  Definition  section  for 
additional  information.) 

The  approximate  Federal  ownership 
Mrithin  the  boundaries  of  owl  critical 


habitat  is  shown  in  Table  1.  Actual 
critical  habitat  is  limited  to  areas  within 
the  mapped  boundaries  that  meet  the 
definition  of  protected  and  restricted 


habitat  in  the  Recovery  Plan.  Therefore, 
the  area  actually  designated  as  critical 
habitat  is  considerably  less  than  the 
gross  acreage  indicated  in  Table  1. 


Table  1.— Critical  Habitat  by  Land  Ownership  and  State  in  Hectares  (Acres) 


Arizona 


N0W  Msxico 


Colorado 


UMh 


Tow 


FofBSt  Servica  

Buraau  of  Land  Managamanl 

National  Parii  S«ivica 

Dapartmant  of  Dstonsa  _ 

Bureau  of  Reclamation 

Otwr  Federal*  


4.238  (10,473) 
322.248  (796.292) 

9.728  (24,038) 
0 
0 


5,806  (14.346) 

14.267  (3S.2S5) 

1.677(4,145) 

0 

0 


152.096  (375,837) 
60,255  (148,894) 
0 
0 
0 
0 


111.133(274,616) 
666,270(1.646.388) 
260.346  (643.328) 
0 
109,377  (270278) 
156.207  (385,995) 


263.229  (650,463) 

736.569(1.820.101) 

506  J61  (1.474,875) 

11.405(28.183) 

109J77  (270276) 

156207  (385.995) 


Total  

Tow  critical  habitat  units 


336214  (830.803) 
11 


21.750(53,747) 
6 


212.351  (524.731) 
2 


1^03,333(3220,803) 
5 


1473.648(4.629.883) 
24 


•Indudas  land  identified  in  tlw  cunant  Utah  land  onmarship  Me  as  National  Racraation  Area  or  IMional  Recreation  Aiaa/Powar  Wittxlrawal:  Federal  lend  oimneraWp  is  undaar  (may  Im  MPS. 
BOR.  or  ottwr) 


Exclusions  Under  Section  3(5)(A) 
Definition 

Section  3(5)  of  the  Act  defines  critical 
habitat,  in  part,  as  areas  within  the 
geographical  area  occupied  by  the 
species  "on  which  are  found  those 
physical  and  biological  features  (I) 
essential  to  the  conservation  of  the 
species  and  (U)  which  may  require 
special  management  considerations  and 
protection."  As  noted  above,  special 
management  considerations  or 
protection  is  a  term  that  originates  in 
the  definition  of  critical  habitat. 
Additional  special  management  is  not 
required  if  adequate  management  or 
protection  is  already  in  place.  Adequate 
special  management  considerations  or 
protection  is  provided  by  a  legally 
operative  plan/agreement  that  addresses 
the  maintenance  and  improvement  of 
the  primary  constituent  elements 
important  to  the  species  and  manages 
for  the  long-term  conservation  of  the 
species.  We  use  the  following  three 
criteria  to  determine  if  a  plan  provides 
adequate  special  management  or 
protection:  (1)  A  current  plan/agreement 
must  be  complete  and  provide  sufficient 
conservation  benefit  to  the  species;  (2) 
the  plan  must  provide  assurances  that 
the  conservation  management  strategies 
will  be  implemented;  and  (3)  the  plan 
must  provide  assurances  that  the 
consenration  management  strategies  will 
be  effective,  i.e.,  provide  for  periodic 
monitoring  and  revisions  as  necessary. 
If  all  of  these  criteria  are  met,  then  the 
lands  covered  under  the  plan  would  no 
longer  meet  the  definition  of  critical 
habitat. 

We  considered  that  the  Southwest 
Region  of  the  FS  amended  the  Forest 
Plans  in  Arizona  and  New  Mexico  in 
1996  to  incorporate  the  Mexican 
Spotted  Owl  Recovery  Plan  guidelines 
as  management  direction,  and  these 
plan  amendments  underwent 
consultation  (Biological  Opinion 
000031RO).  We  evaluated  the  Forest 
Plan  Amendments  against  our  three 


criteria  used  to  determine  whether  lands 
require  "special  management 
considerations  or  protections,"  under 
the  definition  of  critical  habitat  in 
section  3  of  the  Act.  We  determined  that 
the  FS  amended  their  National  Forest 
Plans  in  Arizona  and  New  Mexico  to 
conform  with  the  Mexican  Spotted  Owl 
Recovery  Plan,  and  these  plans 
adequately  meet  all  of  our  three  criteria. 
The  plan  provides  a  conservation 
benefit  to  the  species  since  it 
incorporates  all  elements  of  the 
Recovery  Plan;  the  plan  provides 
assurances  that  the  management  plan 
will  be  implemented  since  the  FS  in  the 
Southwest  Region  has  authority  to 
implement  the  plan  and  has  obtained  all 
the  necessary  authorizations  or 
approvals;  and  the  plan  provides 
assurances  that  the  conservation  plan 
will  be  effective  since  it  includes 
biological  goals  consistent  with  the 
Recovery  Plan,  monitoring,  and 
adaptive  management  (65  FR  63438,  65 
FR  63680,  65  FR  69693).  Moreover,  we 
consider  that  the  Mexican  spotted  owl 
is  receiving  substantial  protection  on  FS 
lands  in  Arizona  and  New  Mexico.  We, 
therefore,  determined  that  FS  lands  in 
Arizona  and  New  Mexico  do  not  meet 
the  definition  of  critical  habitat,  and  we 
did  not  include  them  in  this  final 
designation. 

At  the  time  of  the  proposal  these 
lands  were  included  in  the  designation, 
even  though  the  FS  amended  their 
Forest  Plans  in  1996  to  follow  the 
Recovery  Plan.  We  had  recently 
published  a  notice  seeking  public 
comment  on  the  direction  we  should 
take  in  developing  a  national  critical 
habitat  policy  (June  14, 1999;  64  FR 
31871).  Due  to  the  diversity  of 
comments  that  we  received  in  response 
to  this  notice,  we  reopened  this 
conunent  period  and  held  two  national 
workshops  on  February  8  and  11,  2000, 
to  further  discuss  critical  habitat  issues 
with  major  stakeholders  and  the  public 
to  obtain  their  input.  Based  upon 


information  we  received  fitjm  the  public 
and  in  our  internal  discussions  that 
followed  these  workshops,  one  issue 
which  emerged  was  how  to  consistently 
interpret  the  term  special  management 
in  our  critical  habitat  designations.  In 
the  past,  we  removed  areas  from  critical 
habitat  designations,  typic:ally  Federal 
lands,  because  we  felt  that  the  areas 
were  adequately  managed  and  provided 
for  the  conservation  of  the  species.  For 
example,  we  excluded  National  Park 
Lands  and  National  Wildlife  Refuges 
fi-om  the  critical  habitat  designation  for 
the  cactus  ferruginous  pygmy-owl 
because  we  felt  that  they  were 
adequately  protected  (July  12, 1999;  64 
FR  37419).  In  the  final  rule  designating 
critical  habitat  for  the  coastal  Califomia 
gnatcatcher  (65  FR  63680),  we  identified 
three  criteria  we  used  to  determine 
whether  adequate  special  management 
was  being  provided  for  to  determine,  in 
this  case,  whether  a  Department  of 
Defense  INRMP  was  adequate.  During 
our  comment  period  on  this  proposal, 
we  received  two  comments  indicating 
that  the  FS  is  providing  adequate 
special  management  through  their 
Forest  Plans.  In  light  of  these  comments 
and  information  contained  in  our  final 
designation  of  critical  habitat  for  the 
gnatcatcher,  we  excluded  National 
Forest  lands  in  Arizona  and  New 
Mexico  irom  this  final  designation  since 
the  FS  is  providing  adequate  special 
management  through  their  Forest  Plans. 
The  affected  National  Forests  within 
the  Rocky  Mountain  Region  of  the  FS 
(i.e.,  Utah  and  Colorado)  have  not 
amended  their  Forest  Plans  to  conform 
with  the  Mexican  Spotted  Owl  Recovery 
Plan.  The  FS  integrates  the  Mexican 
Spotted  Owl  Recovery  Plan  "as  much  as 
possible"  into  their  forest  management 
activities  (Industrial  Economics  Inc., 
2000).  Nevertheless,  we  do  not  have 
formal  documentation  (e.g.,  completed 
consultation)  that  supports  this 
contention.  The  National  Forests  in 
Utah  and  Colorado  do  not  have  "special 
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management  considerations  or 
protections,"  pursuant  to  the  definition 
of  critical  habitat  in  section  3  of  the  Act. 
Thus,  witbin  the  mapped  boundaries  of 
the  National  Forests  in  Utah  and 
Colorado,  those  lands  that  meet  the 
definition  of  protected  or  restricted 
habitat  are  designated  as  critical  habitat. 

The  Sikes  Act  Improvements  Act  of 
1997  (Sikes  Act)  requires  each  military 
installation  that  includes  land  and  water 
suitable  for  the  conservation  and 
management  of  natural  resources  to 
complete  an  INRMP  by  November  17, 
2001.  An  INRMP  integrates 
implementation  of  the  military  mission 
of  the  installation  with  stewardship  of 
the  natural  resources  found  there.  Each 
INRMP  includes  an  assessment  of  the 
ecological  needs  on  the  installation, 
including  needs  to  provide  for  the 
conservation  of  listed  species;  a 
statement  of  goals  and  priorities;  a 
detailed  description  of  management     . 
actions  to  be  implemented  to  provide 
for  these  ecological  needs;  and  a 
monitoring  and  adaptive  management 
plan.  We  consult  with  the  military  on 
the  development  and  implementation  of 
INRMPs  for  installations  with  listed 
species  and  critical  habitat.  We  believe 
that  bases  that  have  completed  and 
approved  INRMPs  that  address  the 
needs  of  listed  species  generally  do  not 
meet  the  definition  of  critical  habitat 
discussed  above,  as  they  require  no 
additional  special  management  or 
protection.  Therefore,  we  do  not  include 
these  areas  in  critical  habitat 
designations  if  they  meet  the  three 
criteria  described  above. 

Fort  Carson  provided  information 
during  the  second  comment  period  that 
indicated  the  Mexican  spotted  owl  is 
not  known  to  nest  on  the  military 
installation  and  the  species  is  a  rare 
winter  visitor.  Similarly,  protected  and 
restricted  habitat,  as  defined  in  the 
Recovery  Plan,  is  not  known  to  exist  on 
Fort  Carson.  Therefore,  lands  on  Fort 
Carson  do  not  meet  the  definition  of 
critical  habitat  and  have  been  excluded 
bom.  the  final  designation  of  critical 
habitat.  Furthermore,  Fort  Carson, 
Colorado,  is  nearing  completion  of  their 
updated  INRMP,  which  includes 
specific  guidelines  for  protection  and 
management  for  the  Mexican  spotted 
owl.  The  target  date  of  completion  for 
this  revision  is  early  2001,  prior  to  the 
Sikes  Act  statutory  deadline  of 
November  17,  2001.  Fort  Carson, 
through  consultation  with  us,  indicated 
they  will  ensure  that  the  INRMP  meets 
the  above  criteria,  and  when  Fort 
Carson's  DMRMP  is  complete,  it  will 
undergo  formal  consultation. 

We  indicated  in  the  proposed  rule 
(July  21,  2000:  65  FR  45336)  that  the 


Navajo  Nation,  Mescalero  Apache,  and 
San  Carlos  Apache  were  working  on 
Mexican  Spotted  Owl  Habitat 
Management  Plans.  We  indicated  that  if 
any  of  these  tribes  submit  management 
plans,  we  will  consider  whether  these 
plans  provide  adequate  specifd 
management  considerations  or 
protection  for  the  species,  or  we  will 
weigh  the  benefits  of  excluding  these 
eueas  under  section  4(b)(2). 

During  the  second  comment  period, 
the  Mescalero  Apache  and  Navajo 
Nation  completed  management  plans  for 
the  Mexican  Spotted  Owl.  We  reviewed 
these  plans  to  determine  whether 
adequate  special  management  is  being 
provided,  through  their  consistency 
with  the  Recovery  Plan.  We  determined 
that  these  plans  conform  with  the 
Mexican  Spotted  Owl  Recovery  Plan, 
and  therefore  adequately  meet  all  of  our 
three  criteria.  Both  plans  provide  a 
conservation  benefit  to  the  species  since 
they  are  both  complete  and  specifically 
written  to  provide  for  the  conservation 
of  the  Mexican  spotted  owl.  The  Navajo 
Nation  plan  provide  assurances  that  the 
management  plan  will  be  implemented 
since  the  Navajo  Nation  plan  is  within 
the  scope  of  work  of  the  Navajo  Natiural 
Heritage  Program  of  the  Navajo  Nation. 
This  program  is  contracted  by  the 
Bureau  of  Indian  Affairs  to  collect  and 
manage  information  on  rare,  and 
federally  and  tribally  listed  plant  and 
animal  species  on  the  Navajo  Nation 
and  will  ensure  that  the  Mexican 
spotted  owl  plan  will  be  properly 
implemented  and  funded.  The 
Mescalero  Apache  plan  has  been 
approved  by  the  Tribal  council, 
indicating  a  commitment  to  implement 
the  plan.  Both  plans  provide  assurances 
the  conservation  plan  will  be  effective 
since  they  both  include  a  monitoring 
component.  We,  therefore,  determine 
that  lands  of  the  Mescalero  Apache  and 
virtxudly  all  lands  of  the  Navajo  Nation 
are  not  in  need  of  special  management 
considerations  and  protection,  and 
therefore  do  not  meet  part  3(5)(A)(i)(II) 
of  the  definition  of  critical  habitat  and 
are  not  included  in  this  designation. 

During  our  review  of  the  Navajo 
Nation  management  plan  for  the 
Mexican  Spotted  Owl,  we  concluded 
that  there  is  a  unique  land  ownership  of 
Navajo  National  Monument  and  Canyon 
de  Chelly  wherein  the  land  is  owned  by 
the  Navajo  Nation,  but  under  the 
management  authority  and 
administration  of  the  National  Park 
Service.  Although  we  excluded  other 
lands  owned  by  the  Navajo  Nation  fi-om 
critical  habitat,  we  designated  critical 
habitat  on  Navajo  National  Monument 
and  Canyon  de  Chelly,  because  the 
National  Park  Service  retains 


management  authority  over  these  lands, 
and  any  management  that  may  have  the 
potential  to  adversely  affect  the  owl  or 
its  critical  habitat  would  stem  from  their 
actions. 

As  reported  in  the  proposed  rule  (65 
FR  45336),  the  Southern  Ute 
Reservation  has  not  supported  Mexican 
spotted  owls  historically,  and  our 
assessment  revealed  that  the  Soilthem 
Ute  Reservation  does  not  support 
habitat  essential  to  the  species' 
conservation.  Thus,  lands  of  the 
Southern  Ute  Reservation  do  not  meet 
part  3(5)(A)(i)(I)  of  the  definition  of 
critical  habitat  stated  above;  we  are, 
therefore,  not  designating  these  lands  as 
critical  habitat. 

We  are  not  designating  lands  of  the 
Ute  Mountain  Ute  Tribe  as  critical 
habitat.  Due  to  the  low  owl  population 
density  and  isolation  fi-om  other 
occupied  areas  in  Colorado,  New 
Mexico,  and  Utah,  the  Mexican  spotted 
owl  habitat  in  southwestern  Colorado  is 
not  believed  to  be  essential  for  the 
survival  or  recovery  of  the  species. 
Thus,  these  lands  do  not  meet  part 
3(5)(A)(i)(I)  of  the  definition  of  critical 
habitat  stated  above;  we  are,  therefore, 
not  designating  these  lands  as  critical 
habitat.  Owls  in  these  areas  will  retain 
the  other  protections  of  the  Act,  such  as 
the  prohibitions  of  section  9  and  the 
prohibition  of  jeopardy  under  section  7. 

In  addition,  other  tribal  lands 
including  the  Picuris,  Taos,  and  Santa 
Clara  Pueblos  in  New  Mexico  and  the 
Havasupai  Reservation  in  Arizona  may 
have  potential  owl  habitat.  However,  the 
available  information,  although  limited, 
on  the  habitat  quality  and  ciirrent  or 
past  owl  occupancy  in  these  areas  does 
not  indicate  that  these  areas  meet  the 
definition  of  critical  habitat.  Therefore, 
we  are  not  designating  these  lands  as 
critical  habitat. 

American  Indian  Tribal  Rights, 
Federal-Tribal  Trust  Responsibilities, 
and  the  Endangered  Species  Act 

In  accordance  with  the  Presidential 
Memorandimi  of  April  29, 1994,  jve 
believe  that,  to  the  maximum  extent 
possible,  fish,  wildlife,  and  other 
natural  resources  on  tribal  lands  are 
better  managed  imder  tribal  authorities, 
policies,  and  programs  than  through 
Federal  regulation  wherever  possible 
and  practicable.  Based  on  this 
philosophy,  we  believe  that,  in  most 
cases,  designation  of  tribal  lands  as 
critical  habitat  provides  very  little 
additional  benefit  to  threatened  and 
endangered  species.  This  is  especially 
true  where  the  habitat  is  occupied  by 
the  species  and  is  therefore  already 
subject  to  protection  under  the  Act 
through  section  7  consultations 
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requirements.  Conversely,  such 
designation  is  often  viewed  by  tribes  as 
imwarranted  and  an  unwanted  intrusion 
into  tribal  self  governance,  thus 
compromising  the  govemment-to- 
govemment  relationship  essential  to 
achieving  our  mutual  goals  of  managing 
for  healthy  ecosystems  upon  which  the 
viability  of  threatened  and  endangered 
species  populations  depend. 
I  Section  4(b)(2)  of  the  Act  requires  us 
to  consider  the  economic  and  other 
Relevant  impacts  of  critical  habitat 
designation,  and  authorizes  us  to 
exclude  areas  from  designation  upon 
finding  that  the  benefits  of  exclusion 
outweigh  the  benefits  of  including  the 
areas  as  critical  habitat,  so  long  as 
excluding  those  areas  will  not  result  in 
the  extinction  of  the  species  concerned. 
As  mentioned  above,  in  the  proposed 
rule  we  indicated  that  if  the  San  Carlos 
Apache  Tribe  submitted  a  management 
plan  to  us,  we  would  considering 
excluding  their  land  from  the 
designation  under  section  4(b)(2)  of  the 
Act. 

The  San  Carlos  Apache  Tribe 
submitted  a  draft  management  plan  for 
the  Mexican  Spotted  Owl  to  us  in 
September  2000,  which  we  reviewed 
and  determined  to  be  consistent  with 
the  Recovery  Plan  and  substantially 
complete.  The  Tribe  also  commented  on 
the  proposed  rule  and  indicated  in  their 
comments  that  their  management  plan 
was  nearing  completion.  Based  on 
recent  conversations  with  the  Tribe, 
their  plan  is  expected  to  be  completed 
in  March  2001.  In  1996  we  reviewed  the 
San  Carlos  Apache  Reservation  Tribe's 
Malay  Gap  Management  Plan  and 
determined  that  the  plan  provided 
adequate  special  management  for  the 
owl.  We  did  not  include  areas  covered 
by  that  plan  in  the  proposed 
designation.  Based  on  our  review  of 
their  draft  plan,  it  is  similar  to  the 
Tribe's  Malay  Gap  Management  Plan  as 
they  are  both  consistent  with  the 
Recovery  Plan.  Their  comment  letter 
also  indicates  that  suitable  nesting  and 
roosting  habitat,  as  well  as  foraging 
habitat,  on  the  reservation  has  been 
mapped  and  PACs  have  been 
established  for  all  known  owl  pairs. 
Thus,  any  impacts  from  management 
activities  to  either  PACs  or  owl  habitat 
will  trigger  section  7,  regardless  of 
critical  habitat,  since  the  areas  are 
presently  occupied  by  the  owl.  In  light 
of  this  and  the  fact  that  the  Tribe  will 
soon  have  their  management  plan 
completed,  we  find  that  the  designation 
of  critical  habitat  will  provide  little  or 
no  additional  benefit  to  the  species.  The 
designation  of  critical  habitat  would  be 
expected  to  adversely  impact  our 
working  relationship  with  the  Tribe  and 


we  believe  that  Federal  regulation 
through  critical  habitat  designation 
would  be  viewed  as  an  unwarranted  and 
unwemted  intrusion  into  tribal  natural 
resource  programs.  Oiu  working 
relationships  with  the  Tribe  has  been 
extremely  beneficial  in  implementing 
natural  resource  programs  of  mutual 
interest. 

After  weighing  the  benefits  of  critical 
habitat  designation  on  these  lands 
against  the  benefits  of  excluding  them, 
we  find  that  the  benefits  of  excluding 
the  San  Carlos  Apache  Tribe  from  the 
designation  of  critical  habitat  outweighs 
the  benefits  of  including  those  areas  as 
critical  habitat.  We  also  find  that  the 
exclusion  of  these  lands  will  not  lead  to 
the  extinction  of  the  species.  Therefore, 
we  are  not  designating  San  Carlos 
Apache  Tribal  lands  as  critical  habitat 
for  the  owl. 

Effect  of  Critical  Habitat  Designation 

Section  7    Consultation 

Section  7(a)  of  the  Act  requires 
Federal  agencies  to  ensure  that  actions 
they  fund,  authorize,  or  carry  out  do  not 
destroy  or  adversely  modify  critical 
habitat  to  the  extent  that  the  action 
appreciably  diminishes  the  value  of  the 
critical  habitat  for  the  survival  and 
recovery  of  the  species.  Individuals, 
organizations.  States,  local  governments, 
and  other  non-Federal  entities  are 
affected  by  the  designation  of  critical 
habitat  only  if  their  actions  eccur  on 
Federal  lands,  require  a  Federal  permit, 
license,  or  other  authorization,  or 
involve  Federal  funding. 

Section  7(a)  of  the  Act  requires 
Federal  agencies  to  evaluate  their 
actions  with  respect  to  any  species  that 
is  proposed  or  listed  as  endangered  or 
threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  designated. 
Regulations  implementing  this 
interagency  cooperation  provision  of  the 
Act  are  codified  at  50  CFR  part  402.  If 
a  species  is  fisted  and  critical  habitat  is 
designated,  section  7(a)(2)  requires 
Federal  agencies  to  ensure  that  actions 
they  authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  such  a  species  and  do  not 
destroy  or  adversely  modify  its  critical 
habitat.  If  a  Federal  action  may  affect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  agency  (action 
agency)  must  enter  into  consultation 
with  us. 

When  we  issue  a  biological  opinion 
concluding  that  a  project  is  likely  to 
result  in  the  destruction  or  adverse 
modification  of  critical  habitat,  we  also 
provide  reasonable  and  prudent 
alternatives  to  the  project,  if  any  are 
identifiable.  Reasonable  and  prudent 


alternatives  are  defined  at  50  CFR 
402.02  as  alternative  actions  identified 
during  consultation  that  can  be 
implemented  in  a  manner  consistent 
with  the  intended  purpose  of  the  action, 
that  are  consistent  with  the  scope  of  the 
Federal  agency's  legal  authority  and 
jurisdiction,  that  are  economically  and 
technologically  feasible,  and  that  we 
believe  would  avoid  destruction  or 
adverse  modification  of  critical  habitat. 
Reasonable  and  prudent  alternatives  can 
vary  from  slight  project  modifications  to 
extensive  redesign  or  relocation  of  the 
project.  Costs  associated  with 
implementing  a  reasonable  and  prudent 
alternative  are  similarly  variable. 

Regulations  at  50  CFR  402.16  require 
Federal  agencies  to  reinitiate 
consultation  on  previously  reviewed 
actions  in  instances  where  critical 
habitat  is  subsequently  designated  and 
the  Federal  agency  has  retained 
discretionary  involvement  or  control 
over  the  action  or  such  discretionary 
involvement  or  control  is  authorized  by 
law.  Consequently,  some  Federal 
agencies  may  request  reinitiation  with 
us  on  actions  for  which  formal 
consultation  has  been  completed  if 
those  actions  may  affect  designated 
critical  habitat. 

Activities  on  Federal  lands  that  may 
affect  the  Mexican  spotted  owl  or  its 
critical  habitat  will  require  section  7 
consultation.  Activities  on  State  or 
private  lands  requiring  a  permit  bom  a 
Federal  agency,  such  as  a  permit  bom 
the  U.S.  Army  Corps  of  Engineers  (Army 
Corps)  imder  section  404  of  the  Clean 
Water  Act,  or  some  other  Federal  action, 
including  funding  (e.g.,  Federal 
Highway  Administration,  Federal 
Aviation  Administration,  or  Federal 
Emergency  Management  Agency)  will 
continue  to  be  subject  to  the  section  7 
consultation  process  only  for  actions 
that  may  affect  the  Mexican  spotted  owl, 
but  not  for  critical  habitat  because  areas 
under  State  or  private  ownership  are 
excluded  from  the  critical  habitat 
designation  by  definition.  Similarly, 
Federal  lands  that  we  did  not  designate 
as  critical  habitat  (e.g.,  FS  lands  in 
Arizona  and  New  Mexico)  will  also 
continue  to  be  subject  to  the  section  7 
consultation  process  only  for  actions 
that  may  affect  the  Mexican  spotted  owl. 
Federal  actions  not  affecting  listed 
species  or  critical  habitat  and  actions  on 
non-Federal  lands  that  are  not  federally 
funded  or  regulated  do  not  require 
section  7  consultation. 

Section  4(b)(8)  of  the  Act  requires  us 
to  evaluate  briefly  in  any  proposed  or 
final  regulation  that  designates  critical 
habitat  those  activities  involving  a 
Federal  action  that  may  adversely 
modify  such  habitat  or  that  may  be 
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affected  by  such  designation.  Adverse 
effects  on  one  or  more  primary 
constituent  elements  or  segments  of 
critical  habitat  generally  do  not  result  in 
an  adverse  modification  determination 
unless  that  loss,  when  added  to  the 
environmental  baseline,  is  likely  to 
appreciably  diminish  the  capability  of 
the  critical  habitat  to  satisfy  essential 
requirements  of  the  species.  In  other 
words,  activities  that  may  destroy  or 
adversely  modify  critical  habitat  include 
those  that  alter  one  or  more  of  the 
primary  constituent  elements  (defined 
above)  of  protected  or  restricted  habitat 
to  an  extent  that  the  value  of  critical 
habitat  for  both  the  survival  and 
recovery  of  the  Mexican  spotted  owl  is 
appreciably  reduced. 

To  properly  portray  the  effects  of 
critical  habitat  designation,  we  must 
first  compare  the  section  7  requirements 
for  actions  that  may  affect  critical 
habitat  with  the  requirements  for 
actions  that  may  affect  a  listed  species. 
Section  7  prohibits  actions  funded, 
authorized,  or  carried  out  by  Federal 
agencies  from  jeopardizing  the 
continued  existence  of  a  listed  species 
or  destroying  or  adversely  modifying  the 
listed  species'  critical  habitat.  Actions 
likely  to  "jeopardize  the  continued 
existence"  of  a  species  are  those  that 
would  appreciably  reduce  the 
likelihood  of  the  species'  survival  and 
recovery  (50  CFR  402.02).  Actions  likely 
to  "destroy  or  adversely  modify"  critical 
habitat  are  those  that  would  appreciably 
reduce  the  value  of  critical  habitat  for 
the  survival  and  recovery  of  the  listed 
species  (50  CFR  402.02). 

Common  to  both  definitions  is  an 
appreciable  detrimental  effect  on  both 
survival  and  recovery  of  a  listed  species. 
Given  the  similarity  of  these  definitions, 
actions  likely  to  destroy  or  adversely 
modify  critical  habitat  would  almost 
always  result  in  jeopardy  to  the  species 
concerned  when  the  habitat  is  occupied 
by  the  species.  The  purpose  of 
designating  critical  habitat  is  to 
contribute  to  a  species'  conservation, 
which  by  definition  equates  to  siuvival 
and  recovery.  Section  7  prohibitions 
against  the  destruction  or  adverse 
modification  of  critical  habitat  apply  to 
actions  that  would  impair  survival  and 
recovery  of  the  listed  species,  thus 
providing  a  regulatory  means  of 
ensuring  that  Federal  actions  within 
critical  habitat  are  considered  in 
relation  to  the  goals  and 
recommendations  of  any  existing 
Recovery  Plan  for  the  species 
concerned.  As  a  result  of  the  direct  link 
between  critical  habitat  and  recovery, 
the  prohibition  against  destruction  or 
adverse  modification  of  the  critical 
habitat  should  provide  for  the    , , . 


protection  of  the  critical  habitat's  ability 
to  contribute  fully  to  a  species'  recovery. 

A  number  of  Federal  agencies  or 
departments  fund,  authorize,  or  carry 
out  actions  that  may  affect  the  Mexican 
spotted  owl  and  its  critical  habitat. 
Among  these  agencies  are  the  FS, 
Biueau  of  Indian  Affairs,  Bureau  of 
Land  Management.  Department  of 
Defense,  Department  of  Energy,  National 
Park  Service,  and  Federal  Highway 
Administration.  We  have  reviewed  and 
continue  to  review  numerous  activities 
proposed  within  the  range  of  the 
Mexican  spotted  owl  that  are  currently 
the  subject  of  formal  or  informal  section 
7  consiiltations.  Actions  on  Federal 
lands  that  we  reviewed  in  past 
consultations  on  effects  to  the  owl 
include  land  management  plans;  land 
acquisition  and  disposal;  road 
construction,  maintenance,  and  repair; 
timber  harvest;  livestock  grazing  and 
management;  fire/ecosystem 
management  projects  (including 
prescribed  natiual  and  management 
ignited  fire):  powerline  construction  and 
repair;  campground  and  other 
recreational  developments;  and  access 
easements.  We  expect  that  the  same 
types  of  activities  will  be  reviewed  in 
section  7  consultations  for  designated 
critical  habitat. 

Actions  that  would  be  expected  to 
both  jeopardize  the  continued  existence 
of  the  Mexican  spotted  owl  and  destroy 
or  adversely  modify  its  critical  habitat 
would  include  those  that  significantiy 
and  detrimentally  alter  the  species' 
habitat  over  an  area  large  enough  that 
the  likelihood  of  the  Mexican  spotted 
owls'  persistence  and  recovery,  either 
range-wide  or  within  a  recovery  unit,  is 
significantiy  reduced.  Thus,  the 
likelihood  of  an  adverse  modification  or 
jeopardy  determination  would  depend 
on  the  baseline  condition  of  the  RU  and 
the  baseline  condition  of  the  species  as 
a  whole.  Some  RUs,  such  as  the 
Southern  Rocky  Mountains-New  Mexico 
and  Southern  Rocky  Mountains- 
Colorado,  support  fewer  owls  and  owl 
habitat  than  other  RUs  and,  therefore, 
may  be  less  able  to  withstand  habitat- 
altering  activities  than  RUs  with  large 
contiguous  areas  of  habitat  supporting 
higher  densities  of  spotted  owls. 

Actions  not  likely  to  destroy  or 
adversely  modify  critical  habitat  include 
activities  that  are  implemented  in 
compliance  with  the  Recovery  Plan, 
such  as  thinning  trees  less  than  9  inches 
in  diameter  in  PACs;  fuels  reduction  to 
abate  the  risk  of  catastrophic  wildfire; 
"personal  use"  commodity  collection 
such  as  fuelwood,  latillas  and  vigas,  and 
Christmas  tree  cutting;  Uvestock  grazing 
that  maintains  good  to  excellent  range 
conditions;  and  most  recreational 


activities  including  hiking,  camping, 
fishing,  hunting,  cross-country  skiing, 
off-road  vehicle  use,  and  various 
activities  associated  with  nature 
appreciation.  We  do  not  expect  any 
restrictions  to  those  activities  as  a  result 
of  this  critical  habitat  designation.  In 
addition,  some  activities  may  be 
considered  to  be  of  benefit  to  Mexican 
spotted  owl  habitat  and,  therefore, 
would  not  be  expected  to  adversely 
modify  critical  habitat.  Examples  of 
activities  that  could  benefit  critical 
habitat  may  include  some  protective 
measures  such  as  fire  suppression, 
prescribed  biuning,  brush  control,  snag 
creation,  and  certain  silvicultural 
activities  such  as  thiiming. 

U  you  have  questions  regarding 
whether  specific  activities  in  New 
Mexico  vtrill  likely  constitute 
destruction  or  adverse  modification  of 
critical  habitat,  contact  the  Field 
Supervisor,  New  Mexico  Ecological 
Services  Field  Office  (see  ADDRESSES 
section).  In  Arizona,  Colorado,  and 
Utah,  refer  to  the  regulation  at  the  end 
of  this  final  rule  for  contact  information. 
U  you  would  like  copies  of  the 
regulations  on  listed  wildlife  or  have 
questions  about  prohibitions  and 
permits,  contact  the  U.S.  Fish  and 
Wildlife  Service,  Division  of 
Endangered  Species,  P.O.  Box  1306, 
Albuquerque,  New  Mexico  87103 
(telephone  505-248-6920;  facsimile 
505-248-6788). 

Effects  on  Tribal  Trust  Resources  From 
Critical  Habitat  Designation  on  Non- 
Tribal  Lands 

In  complying  with  our  tribal  trust 
responsibilities,  we  communicated  with 
all  tribes  potentially  affected  by  the 
designation  of  critical  habitat  for  the 
Mexican  spotted  owl.  We  soUcited  and 
received  information  from  the  tribes  (see 
discussion  above)  and  arranged 
meetings  with  the  tribes  to  discuss 
potential  effects  to  them  or  their 
resources  that  may  result  from  critical 
habitat  designation. 

Summary  of  Changes  From  the 
Proposed  Rule 

In  addition  to  the  areas  deleted  bom 
the  proposed  designation  as  described 
previously,  this  final  rule  differs  from 
the  proposal  as  follows: 

We  attempted  to  clarify  the 
definitions  and  use  of  protected  and 
restricted  habitat  and  Uie  attributes  of 
primary  constituent  elements  of  critical 
habitat  in  this  rule.  As  stated  in  the 
critical  habitat  designation  section, 
critical  habitat  is  limited  to  areas  within 
the  mapped  boundaries  that  meet  the 
definition  of  protected  and  restricted 
habitat. 
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In  the  proposed  rule  we  stated  that  all 
"reserved"  lands  would  be  considered 
critical  habitat  and  included 
"designated"  wilderness  areas.  In  this 
final  rule,  we  are  only  considering  lands 
that  are  within  critical  habitat 
boundaries  and  that  meet  the  definition 
of  protected  and  restricted  habitat  as 
criticeil  habitat,  regardless  of  whether 
they  are  ciurentiy  designated  as 
wilderness. 

Economic  Analysis 

Section  4(b)(2)  of  the  Act  requires  us 
to  designate  critical  habitat  on  the  basis 
of  the  best  scientific  and  commercial 
data  available  and  to  consider  the 
economic  and  other  relevant  impacts  of 
designating  a  particular  area  as  critical 
habitat.  We  based  this  designation  on 
the  best  available  scientific  information, 
and  believe  it  is  consistent  with  the 
Recovery  Plan  and  recommendations  of 
those  team  members.  We  utilized  the 
economic  analysis,  Euid  took  into 
consideration  comments  and 
information  submitted  during  the  public 
hearing  and  comment  period  to  make 
this  final  critical  habitat  designation. 
We  may  exclude  areas  from  critical 
habitat  upon  a  determination  that  the 
benefits  of  such  exclusions  outweigh  the 
benefits  of  specifying  such  areas  as 
critical  habitat.  We  cannot  exclude  such 
areas  from  critical  habitat  when  such 
exclusion  will  result  in  the  extinction  of 
the  species. 

The  economic  effects  already  in  place 
due  to  the  listing  of  the  Mexican  spotted 
owl  as  threatened  is  the  baseUne  upon 
which  we  analyzed  the  economic  effects 


of  the  designation  of  critical  habitat.  The 
critical  habitat  economic  analysis 
examined  the  incremental  economic 
and  conservation  effects  of  designating 
critical  habitat.  The  economic  effects  of 
a  designation  were  evaluated  by 
measuring  changes  in  national,  regional, 
or  local  indicators.  A  draft  analysis  of 
the  economic  effects  of  the  proposed 
Mexican  spotted  owl  critical  habitat 
designation  was  prepared  and  made 
available  for  public  review  (65  FR 
63047).  We  concluded  in  the  final 
analysis,  which  included  review  and 
incorporation  of  pubUc  comments,  that 
no  significant  economic  impacts  are 
expected  from  critical  habitat 
designation  above  and  beyond  that 
already  imposed  by  listing  the  Mexican 
spotted  owl.  A  copy  of  the  economic 
analysis  is  included  in  our 
administrative  record  and  may  be 
obtained  by  contacting  the  New  Mexico 
Ecological  Services  Field  Office  (see 
ADDRESSES  section). 

Required  Determinations 

Regulatory  Planning  and  Review 

In  accordance  with  the  criteria  in 
Executive  Order  12866,  this  rule  is  a 
significant  regulatory  action  and  has 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

(a)  This  rule  will  not  have  an  annual 
economic  effect  of  $100  million  or 
adversely  a^ct  an  economic  sector, 
productivity,  jobs,  the  environment,  or 
other  units  of  government.  A  cost- 
benefit  analysis  is  not  required  for 
purposes  of  Executive  Order  12866.  The 
Mexican  spotted  owl  was  listed  as  a 


threatened  species  in  1993.  Since  that 
time,  we  have  conducted,  and  will 
continue  to  conduct,  formal  and 
informal  section  7  consultations  with 
other  Federal  agencies  to  ensure  that 
their  actions  would  not  jeopardize  the 
continued  existence  of  the  Mexican 
spotted  owl. 

Under  the  Act,  critical  habitat  may 
not  be  adversely  modified  by  a  Federal 
agency  action;  critical  habitat  does  not 
impose  any  restrictions  on  non-Federal 
persons  unless  they  are  conducting 
activities  funded  or  otherwise 
sponsored  or  permitted  by  a  Federal 
agency  (see  Table  2  below).  Section  7 
requires  Federal  agencies  to  ensiu«  that 
they  do  not  jeopardize  the  continued 
existence  of  the  species.  Based  upon  our 
experience  with  the  species  and  its 
needs,  we  beUeve  that  any  Federal 
action  or  authorized  action  that  could 
potentially  cause  an  adverse 
modification  of  the  designated  critical 
habitat  would  currentiy  be  considered 
as  "jeopardy"  to  the  species  under  the 
Act.  Accordingly,  we  do  not  expect  the 
designation  of  critical  habitat  in  areas 
within  the  geographic  range  occupied 
by  the  species  to  have  any  incremental 
impacts  on  what  actions  may  or  may  not 
be  conducted  by  Federal  agencies  or 
non-Federal  persons  that  receive 
Federal  authorization  or  funding.  Non- 
Federal  persons  who  do  not  have  a 
Federal  "sponsorship"  of  their  actions 
are  not  restricted  by  the  designation  of 
critical  habitat  (however,  they  continue 
to  be  boimd  by  the  provisions  of  the  Act 
concerning  "take"  of  the  species). 


Table  2.— Impacts  of  Designating  Critical  Habitat  for  Mexican  Spotted  Owl. 


Categories  of  activities 


Activities  potentially  affected  by  the  designa- 
tion of  critical  habitat  in  areas  occupied  by  tt>e 
species  (in  addition  to  those  activities  affected 
from  listing  the  species) 


Activities  potentially  affected  by  ttie  designa- 
tion of  critical  hat)itat  in  unoccupted  areas 


Pedefal  Activities  Potentially  Affected'  

Private  or  other  non-Federal  Activities  Poten- 
tially Affected  2. 


None 
None 


None. 
None. 


'  Activities  initiated  by  a  Federal  agency. 

2  Activities  initiated  by  a  private  or  other  non-Federal  entity  that  may  need  Federal  authorization  or  funding. 


We  evaluated  any  potential  impact 
through  our  economic  analysis,  and 
found  that  we  anticipate  Uttle,  if  any, 
additional  impact  due  to  designating 
areas  within  the  geographic  range 
potentially  occupied  by  the  owl, 
because  the  designated  critical  habitat 
\mits  all  occur  within  the  Recovery 
Units.  (See  Economic  Analysis  section 
of  this  rule.) 

1 1  (b)  This  rule  will  not  create 
inconsistencies  with  other  agencies' 
actions.  Federal  agencies  have  been 


required  to  ensiue  that  their  actions  do 
not  jeopardize  the  continued  existence 
of  the  Mexican  spotted  owl  since  its 
listing  in  1993.  "The  prohibition  against 
adverse  modification  of  critical  habitat 
is  not  expected  to  impose  any  additional 
restrictions  to  those  that  ciurentiy  exist 
in  areas  of  proposed  critical  habitat. 

(c)  This  designation  will  not 
significantiy  impact  entitlements, 
grants,  user  fees,  loan  programs,  or  the 
rights  and  obligations  of  their  recipients. 
Federal  agencies  are  ciurentiy  required 


to  ensure  that  their  activities  do  not 
jeopardize  the  continued  existence  of 
the  species,  and,  as  discussed  above,  we 
anticipate  that  the  adverse  modification 
prohibition  (resulting  from  critical 
habitat  designation)  will  have  littie,  if 
any,  incremental  effects  in  areas  of 
critical  habitat. 

(d)  This  rule  will  not  raise  novel  legal 
or  policy  issues.  The  designation 
follows  the  requirements  for 
determining  critical  habitat  contained  in 
the  Endangered  Species  Act. 
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Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.) 

In  the  economic  analysis,  we 
determined  that  designation  of  critical 
habitat  will  not  have  a  significant  effect 
on  a  substantial  number  of  small 
entities.  As  discussed  under  Regulatory 
Plaiming  and  Review  above,  this 
designation  is  not  expected  to  result  in 
any  restrictions  in  addition  to  those 
currently  in  existence. 

Small  Business  Regulatory  Enforceoient 
Fairness  Act  (5  U.S.C.  804(2)) 

Our  economic  analysis  demonstrated 
that  designation  of  critical  habitat  wUl 
not  cause  (a)  an  annual  effect  on  the 
economy  of  $100  million  or  more,  (b) 
any  increases  in  costs  or  prices  for 
consumers;  individual  industries; 
Federal,  State,  or  local  government 
agencies;  or  geographic  regions,  or  (c) 
any  significant  adverse  effects  on 
competition,  emplojrment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S.-based  enterprises  to  compete 
with  foreign-based  enterprises. 

Unfunded  Mandates  Refarm  Act  (2 
U.S.C  1501  et  seq.) 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act: 

a.  This  rule  wall  not  "significantly  or 
uniquely"  affect  small  governments.  A 
Small  Government  Agency  Plan  is  not 
required.  Small  governments  will  be 
affected  only  to  the  extent  that  any 
programs  involving  Federal  funds, 
permits,  or  other  authorized  activities 
must  ensure  that  their  actions  will  not 
destroy  or  adversely  modify  critical 
habitat.  However,  as  discussed  above  in 
the  Regulatory  Planning  and  Review 
section,  these  actions  are  currently 
subject  to  equivalent  restrictions 
through  the  listing  protections  of  the 
species,  and  no  further  restrictions  are 
anticipated  in  areas  of  proposed  critical 
habitat. 

b.  This  rule  will  not  produce  a 
Federal  mandate  on  State,  local,  or  tribal 
governments  or  the  private  sector  of 
more  than  $100  million  or  greater  in  any 
year,  i.e.,  it  is  not  a  "significant 
regulatory  action"  tmder  the  Unfunded 
Mandates  Reform  Act.  The  designation 
of  critical  habitat  imposes  no  obligations 
on  State  or  local  governments. 

Takings 

In  accordance  with  Executive  Order 
12630,  this  designation  does  not  have 


significant  takings  implications,  and  a 
takings  implication  assessment  is  not 
required.  This  designation  will  not 
"take"  private  property.  In  this 
designation.  State  and  private  lands 
were  excluded  by  definition. 

Federalism 

In  accordance  with  Executive  Order 
13132,  this  designation  will  not  affect 
the  structure  or  role  of  States,  and  wiU 
not  have  direct,  substantial,  or 
significant  effects  on  States.  A 
Fedwalism  assessment  is  not  required. 
As  previously  stated,  critical  habitat  is 
applicable  only  to  Federal  lands  or  to 
non-Federal  lands  when  a  Federal  nexus 
exists. 

In  keeping  with  Department  of  the 
Interior  and  Department  of  Commerce 
policy,  we  requested  information  firom 
and  coordinated  development  of  this 
critical  habitat  designation  with 
appropriate  State  resource  agencies  in 
Arizona,  New  Mexico,  Colorado,  and 
Utah.  In  addition,  Arizona  and  Utah 
have  representatives  on  the  recovery 
team  for  this  species. 

Civfl  fnstice  Reform 

In  accordance  with  Executive  Order 
12988,  the  Department  of  the  Interior's 
Office  of  the  Solicitor  determined  that 
this  rule  does  not  unduly  burden  the 
judicial  system  and  meets  the 
requirements  of  sections  3(a)  and  3(b)(2) 
of  the  Order.  The  Office  of  the  Solicitor 
reviewed  this  final  determination.  We 
made  every  effort  to  ensure  that  this 
final  determination  contuned  no 
drafting  errors,  provides  clear  standards, 
simplifies  procediires,  reduces  burden, 
and  is  clearly  written  such  that 
litigation  risk  is  minimized. 

Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.) 

This  rule  does  not  contain  any 
information  collection  requirements  for 
which  Office  of  Management  and 
Budget  approval  under  the  Paperwork 
Reduction  Act  is  required. 

National  Environmental  Policy  Act 
(NEPA) 

Our  position  is  that,  outside  the  Tenth 
Circuit,  we  do  not  need  to  prepare 
environmental  analyses  as  defined  by 
the  NEPA  in  connection  with 
designating  critical  habitat  under  the 
Endangered  Species  Act  of  1973,  as 
amended.  We  published  a  notice 


outlining  oui  reasons  for  this 
determination  in  the  Federal  Register 
on  October  25, 1983  (48  FR  49244).  This 
assertion  was  upheld  in  the  courts  of  the 
Ninth  Circuit  {.Douglas  County  v. 
Babbitt.  48  F.3d  1495  (9th  Cir.  Ore. 
1995).  cert,  denied  116  S.  Ct.  698  (1996). 
However,  when  the  range  of  the  species 
includes  States  within  the  Tenth 
Circuit,  such  as  that  of  the  Mexican 
spotted  owl,  pursuant  to  the  Tenth 
Circuit  ruling  in  Catron  County  Board  of 
Commissioners  v.  U.S.  Fish  and  Wildlife 
Senrice,  75  F.3d  1429  (10th  Cir.  1996). 
we  undertake  a  NEPA  analysis  for 
critical  habitat  designation.  We 
completed  an  environmental  assessment 
and  finding  of  no  significant  impact  on 
the  designation  of  critical  habitat  for  the 
Mexican  spotted  owl. 

References  Cited 

A  complete  list  of  all  references  cited 
in  this  proposed  rule  is  available  upon 
request  from  the  New  Mexico  Ecdogical 
Services  Field  Office  (see  ADDRESSES 
section). 

Avthors 

The  primary  authors  of  this  notice  are 
the  New  Mexico  Ecological  Services 
Field  Office  staff  (see  ADDRESSES 
section). 

List  of  Sub|ects  in  50  CFR  Fait  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Regulation  Promulgation 

Accordingly,  we  amend  part  17, 
subchapter  B  of  chapter  I,  title  50  of  the 
Code  of  Federal  Regulations  as  set  forth 
below: 

PART  17— (AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  ifi  U.S.C.  4201-4245;  Pub.  L.  9&- 
625.  100  Stat.  3500;  unless  otherwise  noted. 

2.  Amend  §  17.11(h),  by  revising  the 
entry  for  "Owl,  Mexican  spotted"  under 
"BIRDS"  to  read  as  follows: 

§  1 7.1 1    Endangered  and  threatened 
wildlHe. 
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Species                                                                     Vertebfate  popu-                            vjhan             rritioai 

Special 

Common  name            Scientific  name                                         gered  or  threatened                          ^'^             nawiai 

rules 

Biros 


Owl,  Mexican  spot- 
ted. 


Strix  ocddentalis 
lucida. 


U.S.A.  (AZ,  CO, 
NM,  TX,  UT), 
Mexico. 


Entire 


494        §  17.95(b) 


MA 


3.  Amend  §  17.95(b)  by  adding  critical 
habitat  for  the  Mexican  spotted  owl 
[Strix  ocddentalis  lucida)  in  the  same 
alphabetical  order  as  this  species  occurs 
in  §  17.11(h). 

S 1 7.95    CrKical  habitat— fish  and  wildlife. 

(b)  Birds.  *   *   * 

Mexican  Spotted  Owl  (Strix  occidentalis 
lucida) 

Critical  habitat  is  limited  to  areas  within 
the  mapped  boundaries  that  meet  the 
definition  of  protected  habitat  as  described  in 
the  Recovery  Plan  (600  acres  around  known 
owl  sites  and  mixed  conifer  or  pine-oak 
forests  with  slopes  greater  than  40  percent 
where  timber  harvest  has  not  occurred  in  the 
past  20  years).  All  restricted  habitat  as 
described  in  the  Recovery  Plan  is  also 
designated  as  critical  habitat.  Private  and 
State  lands  within  mapped  boundaries  are 
not  designated  as  critical  habitat.  No  Tribal 
lands  other  than  those  administered  by  the 
National  Park  Service  are  designated. 
Existing  man-made  features  and  structures, 
such  as  buildings,  roads,  railroads,  and  urban 
development,  are  not  considered  critical 
habitat.  Critical  habitat  units  for  the  States  of 
Arizona,  Colorado,  New  Mexico,  and  Utah 
are  depicted  on  the  maps  below.  Larger  maps 
and  digital  Hies  for  all  four  States  and  maps 
of  critical  habitat  units  in  the  State  of  New 
Mexico  are  available  at  the  New  Mexico 


Ecological  Services  Field  Office,  2105  Osuna 
N.E.,  Albuquerque,  New  Mexico  87113, 
telephone  (505)  346-2525.  For  the  States  of 
Arizona.  Colorado,  and  Utah,  maps  of  the 
critical  habitat  units  specific  to  each  State  are 
available  at  the  following  U.S.  Fish  and 
Wildlife  Service  offices — Arizona  Ecological 
Services- Field  Office,  2321  West  Royal  Palm 
Road,  Suite  103,  Phoenix,  Arizona  85021, 
telephone  (602)  640-2720;  Colorado  State 
Sub-Office,  764  Horizon  Drive  South,  Annex 
A,  Grand  Junction,  Colorado  81506, 
telephone  (970)  243-2778;  and  Utah 
Ecological  Services  Field  Office,  Lincoln 
Plaza.  145  East  1300  South,  Suite  404,  Salt 
Lake  City,  Utah  84115,  telephone  (801)  524- 
5001. 

1.  Critical  habitat  units  are  designated  in 
portions  of  McKinley,  Rio  Arriba,  Sandoval, 
Socorro,  and  Taos,  Counties  in  New  Mexico; 
Apache,  Cochise,  Coconino,  Graham, 
Mohave,  and  Pima  Counties  in  Arizona; 
Carbon,  Emery,  Garfield,  Grand,  Iron,  Kane, 
San  Juan.  Washington,  and  Wayne  Counties 
in  Utah;  and  Custer,  Douglas,  El  Paso, 
Fremont,  Huerfano,  Jefferson,  Pueblo,  and 
Teller  Counties  in  Colorado.  Precise 
descriptions  of  each  critical  habitat  unit  are 
on  file  at  the  New  Mexico  Ecological  Services 
Field  Office. 

2.  Within  these  areas,  the  primary 
constituent  elements  for  Mexican  spotted  owl 
include,  but  are  not  limited  to,  those  habitat 
components  providing  for  nesting,  roosting, 
and  foraging  activities.  Primary  constituent 
elements  in  Protected  Activity  Centers 


include  all  vegetation  and  other  organic 
matter  contained  therein.  Primary  constituent 
elements  on  all  other  areas  are  provided  in 
canyons  and  mixed  conifer,  pine-oak,  and 
riparian  habitat  types  that  typically  support 
nesting  and/or  roosting.  The  primary 
constituent  elements  that  occur  in  mixed 
conifer,  pine-oak,  and  riparian  forest  types, 
as  described  in  the  Recovery  Plan,  which 
currently  contain  or  may  attain  the  habitat 
attributes  believed  capable  of  supporting 
nesting  and  roosting  owls  include:  high  basal 
area  of  large-diameter  trees;  moderate  to  high 
canopy  closure;  wide  range  of  tree  sizes 
suggestive  of  uneven-age  stands;  multi- 
layered  canopy  with  large  overstory  trees  of 
various  species;  high  snag  basal  area;  high 
volumes  of  fallen  trees  and  other  woody 
debris;  high  plant  species  richness,  including 
hardwoods;  and  adequate  levels  of  residual 
plant  cover  to  maintain  fruits,  seeds,  and 
regeneration  to  provide  for  the  needs  of 
Mexican  spotted  owl  prey  species.  For 
canyon  habitats,  the  primary  constituent 
elements  include  the  following  attributes: 
cooler  and  often  higher  humidity  than  the 
surrounding  area;  clumps  or  stringers  of 
ponderosa  pine.  Douglets-fir,  white  fir,  and/or 
pinon-juniper  trees  and/or  canyon  wall 
containing  crevices,  ledges,  or  caves;  high 
percent  of  ground  litter  and  woody  debris; 
and  riparian  or  woody  vegetation  (although 
not  at  all  sites). 

BILLING  CODE  431»-<S-P 


8550  Federal  Register / Vol.  66,  No.  22 / Thursday.  February  1,  2001 /Rules  and  Regidations 


MEXICAN  SPOTTED  OWL 
CRITICAL  HABITAT  UNITS  IN  NEW  MEXICO 


SRMMM-11 


SRM-NM-10 


J . 


wWRfrWRfr^ 


3 


UGM-2 


j: 


(D 


1:3.000.000 


"I r 


sn 


> 


Federal  Register /Vol.  66,  No.  22/Thiu^day.  February  1,  2001 /Rules  and  Regulations  8551 


MEXICAN  SPOTTED  OWL 
CRITICAL  HABITAT  UNITS  IN  ARIZONA 


CP-10 


BR-W-18 


,BR-W-15 
^BR-W-1Sa 


o 


1:3,000,000 

0  90  I 


8552  Federal  Register /Vol.  66,  No.  22 /Thursday,  February  1,  2001 /Rules  and  Regulations 


MEXICAN  SPOTTED  OWL 
CRITICAL  HABITAT  UNITS  IN  UTAH 


CP- 


(D 


1:3.000,000 

0  50 


Federal  Register /Vol.  66,  No.  22 /Thursday,  February  1,  2001 /Rules  and  Regulations  8553 


O 


si 


0i 


8' 


*        *        *        * 


Dated:  January  16,  2001. 
Kenneth  L.  Smith, 

Assistant  Secretary  for  Fish  and  Wildlife  and 

Parks. 

[FR  Doc.  01-1798  Filed  1-30-01;  10:06  am) 

BILUNO  CODE  4310-$fr-C 


8554 


'h? 


Proposed  Rules 


Federal  Register 

Vol.  66.  No.  22 

Thursday.  February  1.  2001 


This  section  of  tfie  FEDERAL  REGISTER 
contains  notices  to  ft\e  public  of  ttie  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
mle  making  prior  to  the  adoption  of  tt\e  final 
rules. 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Parts  24  and  101 

RIN  1515-AC77 

Reimbursable  Customs  inspectionai 
Services:  Increase  in  Hourly  Rate 
Charge 

agency:  Customs  Service,  Treasury. 
ACnON:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  proposes  to 
amend  the  Customs  Regulations  to 
increase  the  rate  of  charge  for 
reimbursable  Customs  inspectionai 
services.  The  present  amount  charged 
for  the  services  of  a  Customs  employee 
on  a  regular  work  week  is  computed  at 
a  rate  per  hour  equal  to  137  percent  of 
the  hourly  rate  of  an  employee's  regular 
pay.  A  recent  audit  of  Customs 
inspectionai  services  charges  by  the 
Treasury's  Office  of  the  Inspector 
General  determined  that  this  rate  does 
not  represent  full  reimbursement  to 
Customs  for  actual  inspectionai  service 
costs,  and  that  increasing  the  rate  to  158 
percent  would  recover  the  actual  costs 
incurred  by  Customs  for  these  services. 
This  dociunent  proposes  to  increase  the 
rate  in  accordance  with  the  Inspector 
General's  recommendation. 
DATES:  Comments  must  be  received  on 
or  before  April  2.  2001. 
AOOftESSES:  Written  comments  may  be 
addressed  to.  and  inspected  at,  U.S. 
Customs  Service.  Office  of  Regulations 
and  Rulings — Regulations  Branch.  1300 
Pennsylvania  Avenue  NW.,  Washington. 
DC  20229. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  Lomax.  Accoimting  Services 
Division.  Office  of  Finance, 
Indianapolis,  IN  46278;  telephone  (317) 
298-1200,  ext.  1404. 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  certain  circimistances.  Customs 
provides  inspectionai  and  supervisory 
services  to  parties-in-interest  who 


require  such  Customs  services  during 
regular  hours  of  duty  or  on  Customs 
overtime  assignments.  However,  imder 
these  circuimstances,  the  private  interest 
is  required  to  reimburse  Uie  Government 
for  the  Customs  employee's 
compensation.  The  amounts  of  the 
compensation  and  expenses  chargeable 
to  these  parties-in-interest  are 
determined  based  on  a  computational 
charge.  The  computational  charge  is 
provided  at  §  24.17(d)  of  the  Customs 
Regulations  (19  CFR  24.17(d)). 
Currently,  the  computational  charge  for 
reimbursable  services  is  at  a  per  hour 
rate  that  is  equal  to  137  percent  of  the 
hourly  rate  of  regular  pay  of  the 
employee  {>erforming  the  inspectionai 
services. 

A  recent  audit  of  Customs 
inspectionai  services  charges  by  the 
Treasury's  Office  of  the  Inspector 
General  (OIG)  has  determined  that  this 
computational  rate  does  not  represent 
full  reimbursement  to  Customs  for 
actual  inspectionai  service  costs  and 
recommends  that  increasing  the  rate  to 
158  percent  would  recover  the  actual 
costs  incurred  by  Customs  for  these 
services.  The  OIG  noted  that  the  formula 
used  to  determine  the  current 
computational  charge  of  137  percent 
now  contains  two  outdated  cost  factors 
(the  number  of  legal  public  holidays  and 
the  ratio  of  employer  paid  benefits  to  an 
employee's  salary).  The  current  137 
percent  computational  charge  was 
calculated  using  9  legal  public  holidays 
and  an  11 V2  percent  benefits  ratio. 
However,  there  are  now  10  legal  public 
holidays  (Martin  Luther  King  Day  was 
declared  a  legal  public  holiday  in  1986). 
and  the  OIG  has  determined  that  the 
current  benefit  ratio  is  28.55  percent 
instead  of  ll*/2  percent. 

This  document  proposes  to 
implement  the  recommended 
computational  rate.  Accordingly,  the 
provisions  of  §  24.17(d)  are  proposed  to 
be  revised. 

As  a  restilt  of  the  proposed  change  to 
§  24.17(d),  a  corresponding  change  is 
proposed  to  §  101.6,  which  provides  for 
the  hours  of  business  of  Customs  offices. 
Customs  lists  the  legal  public  holidays 
as  national  holidays  at  §  101.6(a).  The 
present  provisions  of  §  101.6(a) 
enumerate  only  nine  national  holidays, 
when  there  are  in  fact  ten  national 
holidays  observed.  On  November  2, 
1983,  the  President  signed  into  law  a 
bill  making  the  third  Monday  in         o,- 


January,  starting  in  1986,  a  legal  public 
holiday  honoring  the  Rev.  Martin  Luther 
King,  Jr.  Pub.  L.  98-144.  97  Stat.  917.  5 
U.S.C.  6103.  While  the  Federal 
government  has  honored  this  date  as 
indicated,  the  Customs  Regulations  have 
not  been  amended  to  incorporate  this 
change.  This  document  proposes  to 
correct  that  oversight  by  adding  the 
third  Monday  in  January  (Martin  Luther 
King,  Jr.  Day)  as  a  recognized  national 
holiday. 

Lastly,  a  typographical  error  (the  word 
"hours"  was  type-set  as  "hgurs")  has 
been  discovered  in  the  heading  of 
paragraph  (b)  of  §  101.6.  This  error  is 
proposed  to  be  corrected  in  this 
doounent. 

Comments 

Before  adopting  these  proposed 
regulations  as  a  final  rule,  consideration 
will  be  given  to  any  written  comments 
timely  submitted  to  Customs,  including 
conunents  on  the  clarity  of  this 
proposed  rule  and  how  it  may  be  made 
easier  to  understand.  Comments 
submitted  will  be  available  for  public 
inspection  in  accordance  with  Uie 
Freedom  of  Information  Act  (5  U.S.C. 
552),  §  1.4  of  the  Treasury  Department 
Regulations  (31  CFR  1.4).  and 
§  103.11(b)  of  the  Customs  Regulations 
(19  CFp  103.11(b)),  on  regular  business 
days  between  the  hoiu-s  of  9:00  a.m.  and 
4:30  p.m.  at  the  Regulations  Branch. 
Office  of  Regulations  and  Rulings,  U.S. 
Customs  Service,  1300  Peimsylvania 
Avenue,  NW.,  Suite  3000,  Washington, 
DC. 

The  Regulatory  Flexibility  Act  and 
Executive  Order  12866 

Piusuant  to  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  it  is  certified  that,  if  adopted, 
the  proposed  amendments  will  not  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities, 
because  the  proposed  amendments  will 
only  effect  those  parties-in-interest  who 
require  Customs  reimbursable 
inspectionai  services.  Accordingly,  the 
proposed  amendments  are  not  subject  to 
the  regulatory  analysis  or  other 
requirements  of  5  U.S.C.  603  and  604. 
Further,  these  proposed  amendments  do 
not  meet  the  criteria  for  a  "significant 
regulatory  action"  as  specified  in  E.O. 
12866.      ,  .  i  i     ,j. 
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Drafting  Information 

The  principal  author  of  this  document 
was  Gregory  R.  Vilders,  Attorney, 
Regulations  Branch.  Office  of 
Regulations  and  Rulings.  However, 
personnel  bom  other  offices 
participated  in  its  development. 

ListofSubiects 

19  CFR  Part  24 

Accoimting,  Customs  duties  and 
inspection.  Fees,  Financial  and 
accounting  procedures,  Reporting  and 
recordkeeping  requirements.  User  fees. 
Wages. 

19  CFR  Part  101 

Customs  duties  and  inspection, 
Organization  and  functions 
(Government  agencies).  Reporting  and 
recordkeeping  requirements.  User  fees, 
Wages. 


Proposed  Amendments  to  the 
Regidations 

For  the  reasons  set  forth  above,  it  is 
proposed  to  amend  parts  24  and  101  of 
the  Customs  Regulations  (19  CFR  parts 
24  and  101),  as  set  forth  below: 

PART  24— CUSTOMS  RNANCIAL  AND 
ACCOUNTING  PROCEDURE 

1.  The  general  authority  citation  for 
part  24  continues  to  read,  and  the 
specific  authority  for  §  24.17  is  revised 
to  read,  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  58a-58c, 
66, 1202  (General  Note  20.  Hannonized  Tariff 
Schedule  of  the  United  States).  1505, 1624; 
26  U.S.C.  4461;  4462;  31  U.S.C.  9701. 
***** 

Section  24.17  also  issued  under  5 
U.S.C.  6103;  19  U.S.C.  261,  267, 1450, 


1451, 1452, 1456, 1524, 1557, 1562;  46 
U.S.C.  2110,  2111,  2112; 

***** 

2.  Section  24.17(d)  is  revised  to  read 
as  follows: 

§  24.1 7    ReimlNjrsabto  tervic«s  of  Customs 
employees. 

***** 

(d)  Computation  charge  for 
reimbursable  services.  The  charge  for 
the  services  of  a  Customs  employee  on 
a  regular  workday  dining  a  basic  40- 
hour  workweek  will  be  computed  at  a 
rate  per  hour  equal  to  158  percent  of  the 
hourly  rate  of  regular  pay  of  the 
employee  performing  the  services  with 
an  additional  charge  equal  to  any  night 
pay  differential  actually  payable  under 
5  U.S.C.  5545.  The  rate  per  hour  equal 
to  158  percent  of  the  hourly  rate  of 
regular  pay  will  be  computed  as  follows: 


Hours 


Gross  number  of  working  hours  in  52  40-hour  weeks 

Less: 

lOXegal  Public  Holidays — New  Year's  Day,  Martin  Luther  King.  Jr.  Day.  Washington's  Birthday,  Memorial 
Day.  Independence  Day,  Labor  Day.  Columbus  Day,  Veterans  Day,  Thanksgiving  Day,  and  Christmas  Day 

Annual  Leave — 26  days 

Sick  Leave — 13  days ;.... 

Net  number  of  working  hours 

(koss  number  of  working  hours  in  52  40-hour  weeks 

Working  hour  equivalent  of  government  contributions  for  employee  uniform  allowance,  retirement,  life  insur- 
ance and  health  care  benefits  computed  at  28.55  percent  of  annual  rate  of  pay  of  employee  (2,080  x  .2855)  ... 
Equivalent  annual  working  hours  charged  to  Customs  appropriation  (2,080  ■*■  594)  

Ratio  of  annual  number  of  working  hours  charged  to  Customs  appropriation  to  net  number  of  annual  working 
hours  (2,674  +  1,688)  


2,080 


80 
208 
104 


392 


392 
1.688 
2,080 

594 

2.674 

158% 


fl 


n 


ART  101— GENERAL  PROVISIONS 


1.  The  general  authority  citation  for 
part  24  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301,  6103;  19  U.S.C.  2, 
66, 1202  (General  Note  20.  Harmonized  Tariff 
Schedule  of  the  United  States),  1623, 1624, 
1646a. 

•         *         •         •         • 

2.  In  §101.6: 

a.  Paragraph  (a)  is  revised;  and 

b.  Paragraph  (b)  is  amended  by 
removing  the  word  "hgurs"  in  the 
heading  and  adding,  in  its  place,  the 
word  "hours". 

The  revision  reads  as  follows: 

{ 1 01 .6    Hours  of  business. 

***** 

(a)  Saturdays,  Sundays,  and  national 
holidays. — (1)  National  holidays.  In 
addition  to  Saturdays,  Sundays,  and  any 
other  calendar  day  designated  as  a 
holiday  by  Federal  statute  or  Executive 


Order,  Customs  offices  will  be  closed  on 
the  following  national  holidays: 

(i)  January  1 ,  New  Year's  Day; 

(ii)  The  third  Monday  in  January, 
Birthday  of  Martin  Luther  King,  Jr.; 

(iii)  The  third  Monday  in  February, 
Washington's  Birthday; 

(iv)  The  last  Monday  in  May, 
Memorial  Day; 

(v)  July  4,  Independence  Day; 

(vi)  The  first  Monday  in  September, 
Labor  Day; 

(vii)  The  second  Monday  in  October, 
Columbus  Day; 

(viii)  November  11,  Veterans  Day; 

(ix)  The  fourth  Thursday  in 
November,  Thanksgiving  Day;  and 

(x)  December  25,  Christmas  Day. 

(2)  Observance  of  national  holidays.  If 
a  national  holiday  falls  on  a  Saturday, 
then  the  Friday  preceding  that  Satiurday 
will  be  observed  as  the  national  holiday 
for  work  purposes.  If  a  national  holiday 
falls  on  a  Sunday,  then  the  Monday 
following  that  Sunday  will  be  observed 


as  the  national  holiday  for  work 
purposes. 

***** 

Raymond  W.  Kelly. 

Commissioner  of  Customs. 

Approved:  December  4.  20O0. 
Timothy  E.  Skud, 

Acting  Deputy  Assistant  Secretary  of  the 
Treasury. 
[PR  Doc.  01-2783  Filed  1-31-01;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  51 

[CC  Dociwt  No.  96-48;  DA  01-169] 

Comn>ents  Sought  On  tt>e  Use  of 
Unbundled  Notvvork  Elenwnts  To 
Provide  Exchange  Access  Service 

agency:  Federal  Communications 
Commission. 
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ACTION:  Proposed  rule. 


summary:  The  Commission  issued  a 
public  notice  requesting  comment  on 
the  use  of  imbimdled  network  elements 
to  provide  exchange  access  service.  It 
seeks  comment,  in  particxilar,  on 
whether  carriers  are  impaired  in  their 
ability  to  provide  special  access  services 
without  access  to  unbimdled  loop- 
transport  combinations. 
DATES:  Comments  are  due  March  5, 
2001  and  reply  comments  are  due 
March  19,  2001. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Jodie  Donovan-May  or  Tom  Navin, 
Attorney  Advisors,  Policy  and  Program 
Planning  Division,  Common  Carrier 
Bureau,  (202)  418-1580. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Public 
Notice  regarding  CC  Docket  No.  96-98, 
released  on  January  24,  2001.  The 
complete  text  of  this  Order  is  available 
for  inspection  and  copying  during 
regular  business  hours  in  the  FCC 
Reference  Information  Center,  Courtyard 
Level.  445  12th  Street,  SW., 
Washington,  DC,  and  also  may  be 
purchased  from  the  Conunlssion's  copy 
contractor.  International  Transcription 
Services  (ITS,  Inc.),  CY-B400,  445  12th 
Street,  SW.,  Washington.  DC.  It  is  also 
available  on  the  Commission's  website 
at  http://www.fcc.gov. 

Synopsis  of  Public  Notice 

1 .  Part  of  the  inqiiiry  that  the 
Commission  will  undertake  in 
addressing  the  issues  raised  in  the 
Fourth  Further  Notice  of  Proposed 
Rulemaking  (Fourth  FNPRM)  in  CC 
Docket  No.  96-98  (65  FR  2367,  Jan.  14. 
2000).  regarding  the  ability  of  requesting 
carriers  to  use  combinations  of 
umbundled  network  elements,  is 
whether  the  exchange  access  and  local 
exchange  markets  are  so  interrelated 
from  an  economic  and  technological 
perspective  that  a  finding  that  a  network 
element  meets  the  "impair"  standard 
imder  section  251(d)(2)  of  the  Act  for 
the  local  exchange  market  would  itself 
entitle  competitors  to  use  that  network 
element  solely  or  primarily  in  the 
exchange  access  market.  The 
Supplemental  Order  Clarification  in  CC 
Docket  No.  96-98  (65  FR  38214,  June 
20,  2000)  also  concluded  that  the 
Commission  must  take  into  account  the 
market  effects  of  the  unbundling  rules 
issued  in  the  Third  Report  and  Order  in 
this  same  docket  (65  FR  2542,  Jan.  18, 
2000)  in  order  to  evaluate  whether  or 
not  carriers  are  impaired  for  special 
access  service  without  access  to 
combinations  of  unbimdled  network 
elements.  The  Commission  stated  that  it 


would  issue  a  Public  Notice  in  early 
2001  to  gather  evidence  on  these  issues. 
Accordingly,  we  seek  comment  on  the 
following  specific  questions  and  on  any 
other  relevant  issues  that  will  assist  the 
Commission  in  determining  whether 
combinations  of  unbundled  network 
elements  should  be  made  available  for 
the  sole  or  primary  piupose  of  providing 
exchange  access  service. 

2.  Is  the  exchange  access  market 
economically  and  technically  distinct 
from  the  local  exchange  market?  If  the 
markets  are  distinct,  are  requesting 
carriers  impaired  in  their  ability  to 
provide  special  access  services  without 
access  to  loop-transport  combinations? 
Specifically,  we  seek  comment  on 
whether,  taking  into  consideration  the 
availability  of  alternative  elements 
outside  the  inciunbent's  network, 
including  self-provisioning  or  acquiring 
an  alternative  from  a  third-party 
supplier,  lack  of  access  to  loop-transport 
combinations  would  materially 
diminish  a  requesting  carrier's  ability  to 
provide  special  access  service.  Are  the 
same  facilities  that  are  available  to 
interexchange  carriers  (DCCs)  for 
exchange  access  service  equally 
available  to  competitive  LECs  to  provide 
local  exchange  service,  thereby  making 
it  technically  or  practically  difficiUt  to 
differentiate  between  the  two  markets 
for  purposes  of  an  "impairment" 
analysis?  One  commenter  stated  in 
response  to  the  Fourth  FNPRM  that  the 
Commission  needs  to  undertake  two 
separate  impairment  analyses  for  the 
special  access  and  private  line  markets: 
(1)  Whether  IXCs  are  impaired  in  their 
ability  to  provide  interexchange  private 
line  services  without  access  to 
imbundled  loop-transport  combinations; 
and  (2)  whether  competitive  providers 
of  special  access  and  private  line 
services  are  impaired  without  access  to 
unbundled  loop-transport  combinations. 
We  seek  comment  on  whether  this  is 
necessary  or  whether  it  is  appropriate  to 
treat  special  access  and  private  line 
service  as  a  single  market. 

3.  We  stated  m  the  Third  Report  and 
Order  that  in  some  markets,  particularly 
those  markets  serving  high-voliune 
business  customers,  it  may  be  practical 
and  economical  for  carriers  to  compete 
using  self-provisioned  facilities,  but  that 
in  other  markets,  typically  those 
consisting  of  residential  and  small 
business  customers,  the  delay  and  cost 
associated  with  self-provisioning  will 
preclude  carriers  from  serving  that 
market  without  access  to  luibiuidled 
network  elements.  We  seek  comment  on 
the  nature  of  the  special  access  and 
private  line  market  in  terms  of  the  types 
of  end  user  customers  carriers  typically 
serve  in  this  market.  Do  these  customers 


use  high  capacity  facihties  that  carriers 
can  self-provision  or  obtain  without 
being  impaired  in  terms  of  cost, 
timeliness,  quality,  ubiquity  and  impact 
on  network  operation,  or  in  terms  of  any 
of  the  other  factors  identified  as  part  of 
the  Commission's  imbundling  analysis? 
Do  these  impairment  criteria  differ 
based  on  the  type  of  facility  that  the 
customer  uses  (e.g.  DSl  or  DS3)?  Given 
the  point-to-point  nature  of  the  special 
access  market,  are  alternative  transport 
facilities  ubiquitously  aveiilable  both  to 
and  from  the  specific  points  where 
requesting  carriers  need  them? 
Consistent  with  our  stated  concerns 
regarding  luiiversal  service,  we  also  seek 
comment  on  whether  a  permanent  local 
usage  requirement  for  imbimdled 
network  element  combinations  could 
impact  how  carriers  classify  end  user 
revenue  for  purposes  of  interstate 
universal  service  contributions. 

4.  The  Commission  also  stated  in  the 
Supplemental  Order  Clarification  that  it 
would  seek  comment  in  this  Public 
Notice  on  whether  requesting  carriers 
should  be  permitted  to  combine 
unbundled  network  elements  with 
tariffed  access  services  that  they 
purchase  from  the  incumbent  LECs. 
This  practice  is  referred  to  as  "co- 
mingling"  and  is  currently  prohibited 
under  the  terms  of  the  Supplemental 
Order  Clarification.  Specifically,  if  a 
requesting  carrier  converts  special 
access  circuits  to  combinations  of 
imbundled  network  elements,  we  ask 
parties  to  comment  on  whether  such 
circuits  may  remain  connected  to  any 
existing  access  service  circuits  without 
regard  to  the  nature  of  the  traffic  carried 
over  the  access  circuits.  Should 
incumbent  LECs  be  required  to  co- 
mingle  unbundled  loops  and  loop- 
transport  combinations  for  competitive 
carriers  if  they  do  so  in  their  own 
networks?  Does  a  prohibition  on  co- 
mingling  force  competitive  carriers  to 
operate  two  overlapping  networks — one 
for  local  traffic  and  one  for  access 
traffic — even  if  there  is  spare  capacity 
on  the  unconverted  access  circuits  that 
could  be  used  to  carry  local  traffic?  We 
also  seek  comment  on  what  impact,  if 
any,  co-mingling  may  generally  have  on 
the  Commission's  unbundling 
requirements. 

5.  Parties  submitting  comments  in 
response  to  this  public  notice  must  file 
initial  comments  30  days  after 
publication  in  the  Federal  Register  and 
reply  comments  45  days  after 
publication  in  the  Federal  Register. 

6.  Ex  parte  presentations  in  this 
proceeding  continue  to  be  governed  by 
the  procedures  set  forth  in  §  1.1206  of 
the  Commission's  rules,  47  CFR  1.1206. 
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covering  "permit-but-disclose" 
proceedings. 

7.  Comments  may  be  filed  using  the 
Commission's  Electronic  Comment 
Filing  System  (ECFS)  or  by  filing  paper 
copies.  See  Electronic  Filing  of 
Documents  in  Rulemaking  Proceedings, 
63  FR  24,121  (1998).  Comments  filed 
through  the  ECFS  can  be  sent  as  an 
electronic  file  via  the  Internet  to  http:/ 
/www.fcc.gov/e-file/ecfs.html. 
Generally,  only  one  copy  of  an 
electronic  submission  must  be  filed.  If 
multiple  docket  or  rulemaking  numbers 
appear  in  the  caption  of  this  proceeding, 
however,  commenters  must  transmit 
one  electronic  copy  of  the  comments  to 
each  docket  or  rulemaking  number 
referenced  in  the  caption.  In  completing 
the  transmittdl  screen,  commenters 
should  include  their  full  name.  Postal 
Service  mailing  address,  and  the 
applicable  docket  or  rulemaking 
number.  Parties  may  also  submit 
electronic  comments  by  Internet  e-mail. 
To  receive  filing  instructions  for  e-mail 
comments,  commenters  should  send  an 
e-mail  to  ecfs@fcc.gov,  and  should 
include  the  following  words  in  the  body 
of  the  message,  "get  form  (your  e-mail 
address)."  A  sample  form  and  directions 
will  be  sent  in  reply. 

8.  Parties  who  choose  to  file  by  paper 
must  file  an  original  and  four  copies  of 
each  filing  with  the  Office  of  the 
Secretary,  FCC,  445  12th  Street,  SW., 
Suite  TW-A325,  Washington,  DC  20554. 
In  addition,  parties  should  send  two 
copies  to  Janice  Myles,  Common  Carrier 
Bureau  Policy  and  Program  Planning 
Division.  445  12th  Street.  SW..  5-C327, 
Washington,  DC  20554.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  and  copying  during 
regular  business  hours  in  the 
Commission's  Public  Reference  Center, 
445  12th  Street,  SW.,  Suite  CY-A257, 
Washington,  DC  20554,  202-418-0270. 
Copies  will  also  be  available  from 
International  Transcription  Service,  445 
12th  Street,  SW.,  Suite  CY-B400, 
Washington,  DC  20554,  or  by  calling 
202-314-3070. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

|FR  Doc.  01-2759  Filed  1-31-01;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-163,  MM  Docket  No.  01-17,  RM- 
10037] 

Digital  Television  Broadcast  Service; 
Lut)boclc,  TX 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Cosmos 
Broadcasting  Corporation,  licensee  of 
station  KCBD(TV),  NTSC  channel  11, 
Lubbock,  Texas,  proposing  the 
substitution  of  DTV  channel  9  for 
station  KCBD(TV)'s  assigned  DTV 
channel  43.  DTV  Channel  9  can  be 
allotted  to  Lubbock,  Texas,  in 
compliance  with  the  principle 
community  coverage  requirements  of 
Section  73.625(a)  at  reference 
coordinates  (33-32-32  N.  and  101-50- 
14  W.).  As  requested,  we  propose  to 
allot  DTV  Channel  9  to  Lubbock  with  a 
power  of  15.0  and  a  height  above 
average  terrain  (HAAT)  of  232  meters. 
DATES:  Comments  must  be  filed  on  or 
before  March  19,  2001,  and  reply 
comments  on  or  before  April  3.  2001. 
ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  SW., 
Room  TW-A325,  Washington,  DC 
20554.  In  addition  to  filing  comments    - 
with  the  FCC,  interested  parties  should 
serve  the  petitioner,  or  its  counsel  or 
consultant,  as  follows:  John.  S.  Logan, 
Scott  S.  Patrick,  Dow,  Lohnes  & 
Albertson.  PLLC,  1200  New  Hampshire 
Avenue,  NW.,  Suite  800,  Washington, 
DC  20036-6802  (Counsel  for  Cosmos 
Broadcasting  Corporation). 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
01-17,  adopted  January  25,  2001,  and 
released  January  26,  2001.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  445  12th  Stiwt,  SW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
fitjm  the  Commission's  copy  contractor. 
International  Transcription  Services, 
Inc.,  (202)  857-3800, 1231  20th  Sti«et, 
NW.,  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  me  public  should  note 
that  frxtm  the  time  a  Notice  of  Proposed 


Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subiects  in  47  CFR  Part  73 

Television,  Digital  television 
broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— TELEVISION  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303,  334.  and 
336. 

§73.622    [Amended] 

2.  Section  73.622(b),  the  Table  of 
Digital  Television  Allotments  under 
Texas  is  amended  by  removing  DTV 
Channel  43  and  adding  DTV  Channel  9 
at  Lubbock. 

Federal  Communications  Commission. 

Baitiara  A.  Kreisman. 

Chief,  Video  Services  Division,  Mass  Media 

Bureau. 

[FR  Doc.  01-2758  Filed  1-31-01;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-162,  MM  Docket  No.  01-15,  RM- 
10030] 

Digital  Television  Broadcast  Servics; 
Missoula,  MT 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  KPAX 
Communications,  Inc.,  Ucensee  of 
station  KP AX-TV,  NTSC  channel  8, 
Missoula,  Montana,  requesting  the 
substitution  of  DTV  channel  7  for 
station  KPAX-TV's  assigned  DTV 
channel  35.  DTV  Channel  7  can  be 
allotted  to  Missoula,  Montana,ln 
compliance  with  the  principle 
community  coverage  requirements  of 
Section  73.625(a)  at  reference 
coordinates  (47-01-06  N.  and  114-00- 
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41  W.).  As  requested,  we  propose  to 
allot  DTV  Channel  7  to  Missoula  with 
a  power  of  28.0  and  a  height  above 
average  terrain  (HAAT)  of  623  meters. 
DATES:  Comments  must  be  filed  on  or 
before  March  19,  2001,  and  reply 
comments  on  or  before  April  3,  2001. 
ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  SW.,  room 
TW-A325.  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  coiuisel  or  consultant, 
as  follows:  Elizabeth  A.  McGeary,  Scott 
S.  Patrick,  Dow,  Lohnes  &  Albertson, 
PLLC,  1200  New  Hampshire  Avenue, 
NW,  suite  800,  Washington,  DC  20036- 
6802  (Counsel  for  KPAX 
Commimications,  Inc.). 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
01-15.  adopted  January  25,  2001,  and 
released  January  26,  2001.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  cop3ring  during 
normal  business  hours  in  the  FCC 
Reference  Center  445  12th  Street,  SW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Services, 
Inc.,  (202)  857-3800, 1231  20th  Street, 
NW.,  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Ride  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procediues  for  conunents,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Television,  Digital  television 
broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— TELEVISION  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303.  334.  and 
336. 


§73.622    [AiTMiKtod] 

2.  Section  73.622(b),  the  Table  of 
Digital  Television  Allotments  under 
Montana  is  amended  by  removing  DTV 
Channel  35  and  adding  DTV  Channel  7 
at  Missoula. 

Federal  Ck>minuiiications  Commission. 

Barbara  A.  Kreisman, 

Chief,  Video  Services  Division,  Mass  hdedia 

Bureau. 

[FR  Doc.  01-2757  Filed  1-31-01;  8:45  am] 

BHJJNO  COOE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-164,  MM  Docket  No.  01-16,  RM- 
10029] 

Digital  Television  Broadcast  Service; 
Eugene,  OR 

agency:  Federal  Commimications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  KEZI. 
Inc.,  licensee  of  station  KEZI-TV.  NTSC 
channel  9,  Eugene,  Oregon,  requesting 
substitution  of  DTV  channel  44  for 
station  KEZI-TV's  assigned  DTV 
channel  14.  DTV  Channel  44  can  be 
allotted  to  Eugene.  Oregon,  in 
compliance  with  the  principle 
community  coverage  requirements  of 
Section  73.625(a)  at  reference 
coordinates  (44-06-57  N.  and  122-5»- 
57  W.).  As  requested,  we  propose  to 
allot  DTV  Channel  44  to  Eugene  with  a 
power  of  548  and  a  height  above  average 
terrain  (HAAT)  of  501.5  meters. 
DATES:  Comments  must  be  filed  on  or 
before  March  19,  2001,  and  reply 
comments  on  or  before  April  3,  2001. 
ADDRESSES:  Federal  Communications 
Commission.  445  12th  Street,  SW., 
Room  TW-A325.  Washington.  DC 
20554.  In  addition  to  filing  comments 
with  the  FCC.  interested  parties  should 
serve  the  petitioner,  or  its  counsel  or 
consultant,  as  follows:  Howard  J.  Braun, 
Laura  A.  Otis,  Rosenman  k  Colin  LLP, 
805  15th  Street,  NW.  9th  Floor, 
Washington.  DC  20005  (Counsel  for 
KEZI,  Inc.). 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Bliunenthal.  Mass  Media  Bureau,  (202) 
418-1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Fhroposed  Rule  Making.  MM  Docket  No. 
01-16,  adopted  January  25.  2001.  and 
released  January  26.  2001.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 


normal  business  hours  in  the  FCC 
Reference  Center  445  12th  Street,  SW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  piut:hased 
from  the  Commission's  copy  contractor. 
International  .Transcription  Services, 
Inc.,  (202)  857-3800, 1231  20th  Street, 
NW.  Washington.  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Television,  Digital  television 
broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— TELEVISION  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Autlioritj:  47  U.S.C.  154,  303,  334,  and 
336. 

§73.622    [AmwidMq 

2.  Section  73.622(b),  the  Table  of 
Digital  Television  Allotments  imder 
Oregon  is  amended  by  removing  DTV 
Channel  14  and  adding  DTV  Channel  44 
at  Eugene. 

Federal  Communications  Commission. 

BarlMra  A.  Kreisman, 

Chief,  Video  Services  Division,  Mass  Media 
Bureau. 

[FR  Doc.  01-2756  Filed  1-31-01;  8:45  am] 
HUJNO  CODE  ana-oi-p 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-132;  MM  DockM  No.  01-11,  RM- 
10027] 

Radio  Broadcasting  Services;  Murrieta, 
CA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 
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SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Helen 
Jones  proposing  the  allotment  of 
Channel  281A  at  Murrieta.  California,  as 
the  community's  first  local  aural 
transmission  service.  Channel  281A  can 
be  allotted  at  Murrieta  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  with  respect  to  all 
domestic  allotments,  with  a  site 
restriction  of  5.2  kilometers  (3.2  miles) 
east  to  avoid  a  short-spacing  to  the 
licensed  site  of  Station  KBIG-FM, 
Channel  282B,  Los  Angeles,  California. 
The  coordinates  for  Channel  281 A  at 
Murrieta  are  33-32-55  North  Latitude 
and  117-09-26  West  Longitude.  The 
allotment  will  result  in  a  short-spacing 
to  Station  XHBA-FM,  Channel  281C, 
Mexicali,  BN,  Mexico.  Therefore,  since 
Murrieta  is  located  within  320. 
kilometers  (199  miles)  of  the  U.S.- 
Mexican border,  concurrence  in  the 
allotment  as  a  specially-negotiated, 
short-spaced  allotment  will  be  sought 
from  the  Mexican  government. 
DATES:  Comments  must  be  filed  on  or 
before  March  12,  2001,  reply  comments 
on  or  before  March  27,  2001. 
ADDRESSES:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  coimsel  or  consultant, 
as  follows:  David  Tillotson,  Esq.,  4606 
Charleston  Terrace,  NW.,  Washington, 
DC  20007  (Counsel  for  Petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald.  Mass  Media 
Bureau.  (202)418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
sj^opsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
01-11.  adopted  January  10.  2001.  and 
released  January  19.  2001.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  diu-ing 
normal  business  hours  in  the  FCC 
Reference  Information  Center  (Room 
CY-A257),  445  12th  Street,  SW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
International  Transcription  Service. 
Inc..  (202)  857-3800.  1231  20th  Street. 
NW.,  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  ^ply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 


See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR.  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos. 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  01-2749  Filed  1-31-01;  8:45  am) 
BILUNG  CODE  6712-01-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-133;  MM  Docket  No.  01-12,  RM- 
10039] 

Radio  Broadcasting  Services;  Arthur, 
ND 

AGENCY:  Federal  Commimications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Vision 
Media  Incorporated  requesting  the 
substitution  of  Channel  280A  for 
Channel  244A  at  Arthur,  North  Dakota, 
and  the  modification  of  Station's 
WVMI(FM)'s  license  accordingly. 
Channel  280A  can  be  allotted  at  Arthur 
in  compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
6.35  kilometers  (3.96  miles)  west  at 
petitioner's  presently  authorized  site. 
The  coordinates  for  Channel  280A  at 
Arthiu-  are  47-05-42  North  Latitude  and 
97-18-01  West  Longitude.  Since  Arthur 
is  located  within  320  kilometers  (200 
miles)  of  the  U.S. -Canadian  border, 
Canadian  concurrence  has  been 
requested.  We  will  not  accept 
competing  expressions  of  interest  for  the 
use  of  Channel  280A  at  Arthur,  North 
Dakota,  because  the  Commission's  Rules 
do  not  contemplate  the  filing  of 
expressions  of  interest  in  proceedings 
which  seek  to  make  equivalent  channel 
substitutions. 

DATES:  Comments  must  be  filed  on  or 
before  March  12,  2001.  reply  conunents 
on  or  before  March  27.  2001. 

ADDRESSES:  Federal  Communications 
Commission,  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Harry  C.  Martin.  Esq.. 
Fletcher.  Heald  &  Hildreth.  P.L.C..  1300 
North  17th  Street.  11th  Floor.  Arlington. 


Virginia  22209-3801  (Coimsel  for 
Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau.  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
01-12,  adopted  January  10,  2001,  and 
released  January  19,  2001.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Information  Center  (Room 
CY-A257),  445  12th  Street,  SW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
hic.  (202)  857-3800, 1231  20th  Street, 
NW.,  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding.  Members  of  the  public 
should  note  that  frtim  the  time  a  Notice 
of  Proposed  Rule  Making  is  issued  until 
the  matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one.  which  involve  channel 
allotments.  See  47  CFR  1.1204(b)  for 
rules  governing  permissible  ex  parte 
contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
|ohn  A.  Karousos, 

Chief.  Allocations  Branch,  Policy  and  Rules 
Division,  MSss  Media  Bureau. 

IFR  Doc.  01-2750  Filed  1-31-01:  8:45  am) 

BILLING  COOC  6712-41-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-134;  MM  Docket  No.  01-13.  Rlft- 

10038] 

Radio  Broadcasting  Services; 
Woodbury,  QA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Bemice 
P.  Hedrick  proposing  the  allotment  of 
Channel  233A  at  Woodbury,  Georgia,  as 
the  community's  first  local  aural 
transmission  service.  Chaimel  233A  can 
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be  allotted  at  Woodbury  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  13.0  kilometers  (8.1 
miles)  southeast  to  avoid  short-spacings 
to  the  licensed  sites  of  Station 
WSTR(FM),  Channel  231C,  Smyrna, 
Georgia,  and  Station  WYSF(FM), 
Channel  233C,  Birmingham,  Alabama. 
The  coordinates  for  Channel  233A  at 
Woodbury  are  32-54-40  North  Latitude 
and  84-28-24  West  Longitude. 
DATES:  Comments  must  be  hied  on  or 
before  March  12,  2001,  reply  comments 
on  or  before  March  27,  2001. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Bemice  P.  Hedrick,  P.O.  Box 
27,  317  Stonegables  Court,  Gray,  Georgia 
31032  (Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 

Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Conunission's  Notice  of 
I^roposed  Rule  Making,  MM  Docket  No. 
01-13,  adopted  January  10,  2001,  and 
released  January  19,  2001.  The  full  text 
of  this  Conunission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Information  Center  (Room 
CY-A257),  445  12th  Street,  SW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  (202)  857-3800, 1231  20th  Street, 
NW.,  Washington.  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  ftpply  to 
this  proceeding.  Members  of  the  public 
should  note  that  from  the  time  a  Notice 
of  Proposed  Rule  Making  is  issued  until 
the  matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
allotments.  See  47  CFR  1.1204(b)  for 
rules  governing  permissible  ex  parte 
contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(FR  Doc.  01-2751  Filed  1-31-01;  8:45  am] 
MLUNO  cooe  ana-oi-p 


DEPARTMENT  OF  ENERGY 

48  CFR  Parts  904,  952  and  970 
RIN  1991-AB54 

Acquisition  Regulations;  Condltlonal 
Payment  of  Fee,  Profit,  and  Other 
incentives 

AGENCY:  Department  of  Energy,  (DOE). 
ACTION:  Notice  of  proposed  rulemaking 
and  opportunity  for  public  comment. 

SUMMARY:  The  Department  of  Energy 
(DOE)  proposes  to  amend  its 
Acquisition  Regulation  to:  Implement, 
in  part,  the  requirements  of  Section 
3147  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  2000 
relating  to  the  safeguarding  of  classified 
information;  establish  more  objective 
standards  and  procedures  for 
considering  and  applying  reductions  of 
fee  or  other  amoimts  payable  for 
contractor  performance  failures  relating 
to  environment,  safety,  and  health 
(ES&H);  and  make  related  technical  and 
conforming  amendments. 
DATES:  Written  comments  must  be 
received  on  or  before  the  close  of 
business  March  5,  2001. 
ADDRESSES:  Comments  (3  copies)  should 
be  addressed  to:  Michael  L.  Righi,  U.S. 
Department  of  Energy,  Office  of 
Procurement  and  Assistance 
Management.  MA-51, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  L.  Righi  at 
michael.l.righi@hq.doe.gov  or  (202) 
586-8175. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

n.  Section  by  Section  Analysis 

m.  Public  Comments 

rV.  Procedural  Requirements 

A.  Review  Under  Executive  Order  12866 

B.  Review  Under  Executive  Order  12988 

C.  Review  Under  the  Regulatory  Flexibility 
Act 

D.  Review  Under  the  Paperwork  Reduction 
Act 

E.  Review  Under  the  National 
Environmental  Policy  Act 

F.  Review  Under  Executive  Order  13132 

G.  Review  Under  the  Unfunded  Mandates 
Reform  Act  of  1995 

H.  Review  Under  the  Treasury  and  General 
Government  Appropriations  Act  of  1999 

L  Background 

In  addition  to  other  performance 
requirements  specified  in  their 
contracts,  the  Department's  management 
and  operating  contractors  and  other 
designated  contractors  are  subject  to 
minimum  performance  requirements 
relating  to  environment,  safety,  and 


health  (ES&H),  and  to  safeguarding 
Restricted  Data  and  other  classified 
information.  As  a  general  rule,  such 
performance  requirements  are  so 
fundamental  to  the  accomplishment  of 
the  Department's  overall  mission 
objectives  that  meeting  expected  levels 
of  performance  is  considered  a 
prerequisite  for  the  payment  of  fee, 
profit,  or  a  share  of  cost  savings  under 
EKDE  contracts  which  are  subject  to  such 
requirements. 

In  March  1999,  the  Department 
amended  its  Acquisition  Regulation  to 
revise  its  fee  policies  and  related 
procedures  for  management  and 
operating  contracts  and  other  designated 
contracts.  The  objectives  of  the 
Department's  fee  policy  are  to  ensure 
that  fees:  are  reasonable  and 
commensvirate  with  performance, 
business  and  cost  risks;  create  and 
implement  tailored  incentives  for 
performance-based  management 
contracts;  are  structiued  to  attract  best 
business  partners;  and  afford  flexibility 
to  provide  incentives  to  contractors  to 
perform  better  at  less  cost.  The  rule 
prescribed  the  use  of  a  clause  entitled, 
"Conditional  Payment  of  Fee,  Profit,  or 
Incentives."  The  clause  at  48  CFR 
970.5204-86  establishes  the  portion  of 
total  available  fee,  profit,  or  incentives 
that  is  subject  to  recovery  by  DOE  due 
to  a  contractor's  failure  to  meet 
minimum  requirements  for  a  specified 
level  of  performance,  including  cost 
performance,  with  an  emphasis  on 
requirements  relating  to  ES&H,  and  the 
prevention  of  catastrophic  performance 
failures. 

Section  3147  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  2000 
(42  U.S.C.  2282b)  requires,  in  part,  that 
DOE  contracts  include  a  clause  which 
provides  for  an  appropriate  reduction  in 
the  fees  or  amoimts  paid  to  the 
contractor  under  the  contract  in  the 
event  of  a  violation  by  the  contractor  or 
contractor  employee  of  any  rule, 
regulation,  or  order  relating  to  the 
safeguarding  or  seciuity  of  Restricted 
Data  or  other  classified  or  sensitive 
information.  The  statute  also  prescribes 
that  the  clause  must  specify  various 
degrees  of  violations  and  the  amount  of 
the  reduction  attributable  to  each  degree 
of  violation.  It  is  noted  that  since  there 
is  currently  no  rule,  regulation  or  order 
which  defines  the  term  "sensitive 
information,"  as  used  in  the  Act,  this 
category  of  information  is  not  addressed 
in  this  proposed  regulation. 

In  May  2000,  the  Secretary  of  Energy 
announced  an  initiative  to  improve 
contractor  performance  management  by 
requiring  greater  responsibility  and 
accoimtability  &t>m  both  the 
Department's  senior  managers  and  its 
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contractors.  Due  to  the  potentially 
serious  consequences  which  can  result 
from  performance  failures  relating  to  the 
Department's  ES&H  and  safeguards  and 
security  programs,  a  major  provision  of 
the  Secretary's  initiative  is  to  better 
define  objective  standards  and 
procediu^s  for  considering  and  applying 
fee  reductions  for  contractor 
performance  failiues  relating  to  ES&H 
and  the  safeguarding  of  Restricted  Data 
and  classified  information. 

In  consideration  of  the  foregoing,  the 
Department  proposes  to  amend  its 
Acquisition  Regulation  to  implement 
the  aforementioned  statutory 
requirements  relating  to  the 
safeguarding  of  Restricted  Data  and 
other  classified  information  and  the 
Secretary's  initiative  for  improving 
contractor  performance  management 
relating  to  ES&H.  The  proposed 
amendments  to  the  Acquisition 
Regulation  would  apply  to  all  DOE 
contracts  and  would  be  accomplished 
by  use  of  one  of  two  clauses. 

This  proposed  rule  would  add  a 
clause  entitled,  "Conditional  Payment 
of  Fee  or  Profit — Safeguarding 
Restricted  Data  and  Other  Classified 
Information."  This  clause  would  be 
prescribed  for  use  in  all  DOE  contracts 
which  involve  or  are  likely  to  involve 
classified  information,  except  for  DOE 
management  and  operating  contracts 
and  other  contracts  designated  by  the 
Procurement  Executive,  or  designee. 
The  clause  would  provide  for 
reductions  of  earned  fee  or  profit  that  is 
otherwise  payable  under  applicable 
contracts  for  contractor  violations  of 
laws,  regxilations,  or  directives  relating 
to  the  safeguarding  of  Restricted  Data 
and  other  classified  information.  As 
proposed,  the  clause  sets  forth  the 
conditions  which  may  precipitate  a 
reduction  of  fee  or  profit,  percentage 
reduction  ranges  which  correlate  to 
three  degrees  of  violations  relating  to 
the  safeguarding  of  Restricted  Data  or 
other  classified  information,  and  the 
methodology  to  be  used  in  determining 
the  amount  of  earned  fee  or  profit  that 
will  be  subject  to  reduction  under  the 
clause. 

For  DOE  management  and  operating 
contracts  and  other  contracts  designated 
by  the  Prociu-ement  Executive,  or 
designee,  the  clause  at  48  CFR 
970.5204-86,  would  be  renamed 
"Conditional  Payment  of  Fee,  Profit,  or 
Other  Incentives — FaciUty  Management 
Contracts",  and  would  be  amended  to 
provide  for  reductions  of  earned  fee, 
fixed  fee,  profit,  or  share  of  cost  savings 
which  may  otherwise  be  payable  under 
the  contract:  for  performance  failiu-es 
relating  to  ES&H;  and,  for  contracts  that 
involve  or  are  likely  to  involve 


classified  information,  for  contractor 
violations  of  laws,  regulations,  or  DOE 
directives  relating  to  the  safeguarding  of 
Restricted  Data  and  other  classified 
information.  As  proposed,  the  clause 
sets  forth:  the  conditions  that  may 
precipitate  a  reduction  of  earned  or 
fixed  fee,  profit,  or  share  of  cost  savings 
under  the  contract;  percentage  fee, 
profit,  or  share  of  cost  savings  reduction 
ranges  which  correlate  to  three  degrees 
of  performance  failures  relating  to  ES&H 
and  to  the  safeguarding  of  Restricted 
Data  and  other  classified  information; 
and  the  methodology  to  be  used  in 
determining  the  amount  of  earned  or 
fixed  fee,  profit,  or  share  of  cost  savings 
that  will  be  subject  to  reduction  under 
the  clause. 

n.  Section-by-Section  Analjrsis 

1.  Section  904.402  would  be  amended 
to  prescribe  the  Department's 
implementation  of  Section  3147  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  2000  for  DOE  contracts 
which  involve  or  are  likely  to  involve 
the  use  of  classified  information,  except 
DOE  management  and  operating 
contracts  and  other  contracts  designated 
by  the  Procurement  Executive,  or 
designee.  The  section  is  also  proposed 
to  be  amended  to  prescribe  related 
coordination  and  approval 
requirements. 

2.  Section  904.404  would  be  amended 
to  add  a  prescription  for  the  use  of  the 
new  contract  clause  entitled, 
"Conditional  Payment  of  Fee  or  Profit — 
Safeguarding  Restricted  Data  and  Other 
Classified  Information." 

3.  Section  952.204-XX  would  be 
added  to  incorporate  the  text  of  the  new 
contract  clause  entitled,  "Conditional 
Payment  of  Fee  or  Profit — Safeguarding 
Restricted  Data  and  Other  Classified 
Information." 

4.  Section  970.0404-2  would  be 
amended  to  prescribe  the  Department's 
implementaticm  of  Section  3147  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  2000  for  DOE  management 
and  operating  contracts  and  other 
contracts  designated  by  the  Procurement 
Executive,  or  designee. 

5.  Section  970.15404-4-1  would  be 
amended  to  prescribe  the  Department's 
poUcy  pertaining  to  the  payment  of 
earned  fee,  fixed  fee,  profit,  or  share  of 
cost  savings  under  applicable  DOE 
contracts  for  achieving  minimum 
performance  requirements  relating  to 
ES&H  and  to  the  safeguarding  of 
Restricted  Data  and  other  classified 
information. 

6.  Section  970.15404-4-11  would  be 
amended  to  revise  the  prescription  for 
use  of  the  clause  at  48  CFR  970.5204- 
86. 


7.  Section  970.5204-86  woiUd  be 
amended  to  revise  the  title  of  the  clause, 
and  to  provide  for  contractual 
implementation  of  the  Department's 
policy  prescribed  at  amended 
970.15404-4-1  (see  paragraph  5.). 

8.  Technical  and  conforming 
amendments  would  be  made  to  various 
sections  as  a  result  of  the  amendments 
described  in  paragraphs  1.  through  7. 

m.  Public  Comments 

Interested  persons  are  invited  to 
participate  by  submitting  data,  views  or 
arguments  with  respect  to  the  new 
regulation  proposed  in  this  notice. 
Three  copies  of  written  comments 
should  be  submitted  to  the  address 
indicated  in  the  ADDRESSES  section  of 
this  notice.  All  comments  received  will 
be  available  for  public  inspection  as  part 
of  the  administrative  record  on  file  for 
this  rulemaking  in  the  Department  of 
Energy  Reading  Room,  Room  lE-090, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
(202)  586-3142,  between  the  hours  9 
a.m.  and  4  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  All 
written  comments  received  by  the  date 
indicated  in  the  DATES  section  of  this 
notice  of  proposed  rulemaking  and  all 
other  relevant  information  in  the  record 
will  be  carefully  assessed  and  fully 
considered  prior  to  the  pubUcation  of 
the  final  rule.  Any  information  or  data 
considered  to  be  exempt  from  public 
disclosure  by  law  must  be  so  identified 
and  submitted  in  writing,  one  copy,  as 
well  as  one  complete  copy  from  which 
the  information  believed  to  be  exempt 
from  disclosure  is  deleted.  The 
Department  will  detarmine  if  the 
information  or  data  is  exempt  from 
disclosiue. 

rV.  Procedural  Requirements 

A.  Review  Under  Executive  Order  12866 

Today's  regulatory  action  has  been 
determined  not  to  be  a  "significant 
regulatory  action"  imder  Executive 
Order  12866,  "Regulatory  Planning  and 
Review,"  (58  FR  51735.  October  4, 
1993).  Accordingly,  this  action  was  not 
subject  to  review  under  that  Executive 
Order  by  the  Office  of  Information  and 
Regulatory  Afbirs  of  the  Office  of 
Management  and  Budget  (0MB). 

B.  Review  Under  Executive  Order  12988 

With  respect  to  the  review  of  existing 
regulations  and  the  promulgation  of 
new  regulations,  section  3(a)  of 
Executive  Order  12988,  "Civil  Justice 
Reform, "  61  FR  4729  (February  7, 1996). 
imposes  on  Executive  agencies  the 
general  duty  to  adhere  to  the  following 
requirements:  (1)  Eliminate  drafting 
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errors  and  ambigmty;  (2)  write 
regulations  to  minimize  litigation;  (3) 
provide  a  clear  legal  standard  for 
aHected  conduct  rather  than  a  general 
standard;  and  (4)  promote  simplification 
and  burden  reduction.  With  regard  to 
the  review  required  by  section  3(a), 
section  3(b)  of  Executive  Order  12988 
specifically  requires  that  Executive 
agencies  make  every  reasonable  effort  to 
ensure  that  the  regulation:  (1)  Clearly 
specifies  the  preemptive  effect,  if  any; 
(2)  clearly  specifies  any  effect  on 
existing  Federal  law  or  regulation;  (3) 
provides  a  clear  legal  standard  for 
affected  conduct  while  promoting 
simplification  and  burden  reduction;  (4) 
specifies  the  retroactive  effect,  if  any;  (5) 
adequately  defines  key  terms;  and  (6) 
addresses  other  important  issues 
affecting  clarity  and  general 
draftsmanship  under  any  guidelines 
issued  by  the  Attorney  General.  Section 
3(c)  of  Executive  Order  12988  requires 
Executive  agencies  to  review  regulations 
in  light  of  applicable  standards  in 
section  3(a)  and  section  3(b)  to 
determine  whether  they  are  met  or  it  is 
unreasonable  to  meet  one  or  more  of 
them.  The  E)epartment  has  completed 
the  required  review  and  determined 
that,  to  the  extent  permitted  by  law,  the 
regulations  meet  the  relevant  standards 
of  Executive  Order  12988. 

C.  Review  Under  the  Regulatory 
Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601,  et  seq.,  requires  that  a 
Federal  agency  prepare  a  regulatory 
flexibility  analysis  for  any  rule  for 
which  the  agency  is  required  to  publish 
a  general  notice  of  proposed 
rulemaking.  Such  an  analysis  is  not 
required,  however,  if  the  agency 
certifies  that  the  rule  would  not,  if 
promidgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  (5  U.S.C. 
605(b)). 

The  Department  certifies  that  today's 
proposal  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule, 
which  implements,  in  part,  the 
requirements  of  Section  3147  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  2000,  applies  predominantly 
to  DOE's  management  and  operating 
contractors  which  are  not  small  entities. 
The  rule  will  not  directly  regulate  small 
entities,  diminish  any  prefierence 
accorded  to  small  businesses  in  Federal 
or  DOE  procurement  programs,  or 
impose  requirements  which  may  residt 
in  increased  administrative  costs  to 
contractors. 


D.  Review  Under  the  Paperwork 
Reduction  Act 

This  proposed  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

E.  Review  Under  the  National 
Environmental  Policy  Act 

The  Department  has  concluded  that 
promulgation  of  this  proposed  rule  falls 
into  a  class  of  actions  which  would  not 
individually  or  cumulatively  have 
significant  impact  on  the  human 
environment,  as  determined  by 
Department  of  Energy  regulations  (10 
CFR  part  1021,  subpart  D)  implementing 
the  National  Environmental  Policy  Act 
(NEPA)  of  1969  (42  U.S.C.  4321  et  seq.]. 
Specifically,  this  proposed  rule  is 
categorically  excluded  from  NEPA 
review  because  the  amendments  to  the 
DEAR  would  be  strictly  procedural 
(categorical  exclusion  A6).  Therefore, 
this  proposed  rule  does  not  require  an 
environmental  impact  statement  or 
environmental  assessment  pursuant  to 
NEPA. 

F.  Review  Under  Executive  Order  13132 

Executive  Order  13132  (64  FR  43255, 
August  10, 1999)  requires  agencies  to 
develop  an  accountable  process  to 
ensure  meaningful  and  timely  input  by 
State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  "federalism  implications."  As 
defined  in  the  Executive  Order,  policies 
that  have  federalism  implications 
include  regulations  that  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  The  E)epartment 
has  examined  this  proposed  rule  and 
has  determined  that  it  woidd  not  have 
a  substantial  direct  effect  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  No  further  action 
is  required  by  Executive  Order  13132. 

G.  Review  Under  the  Unfunded 
Mandates  Reform  Act  of  1995 

The  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4)  generally 
requires  a  Fedoral  agency  to  perform  a 
detailed  assessment  of  costs  and 
benefits  of  any  rule  imposing  a  Federal 
Mandate  with  costs  to  State,  local  or 
tribal  governments,  or  to  the  private 
sector,  of  $100  million  or  more.  This 
rulemaking  affects  private  sector 


entities,  and  the  impact  is  less  than 
$100  million. 

H.  Review  Under  the  Treasury  and 
General  Government  Appropriations 
Act,  1999 

Section  654  of  the  Treasury  and 
General  Govenunent  Appropriations 
Act,  1999  (Pub.  L.  105-277)  requires 
Federal  agencies  to  issue  a  Family 
Policymaking  Assessment  for  any  . 
proposed  rule  or  policy  that  may  affect 
family  well-being.  Today's  rule  does  not 
impact  on  the  autonomy  or  integrity  of 
the  family  institution.  Accordingly,  the 
E)epartment  has  concluded  that  it  is  not 
necessary  to  prepare  a  Family 
Policymaking  Statement. 

List  of  Sulqects  in  48  CFR  Parts  904, 
952,  and  970 

Government  procurement. 

Issued  in  Washington,  DC  on  January  10, 
2001. 

T.J.  Glauthier, 
Deputy  Secretary,  Department  of  Energy. 

For  the  reasons  set  out  in  the 
preamble,  DOE  proposes  to  amend 
Chapter  9  of  Tide  48  of  the  Code  of 
Federal  Regulations  as  set  forth  below. 

1.  The  authority  citation  for  parts  904 
and  952  is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  7101  et  seq.:  41  U.S.C. 
418b:  50  U.S.C.  2401  et  seq. 

PART  904— ADMINISTRATIVE 
MATTERS 

2.  Section  904.402  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

904.402    GafMral. 

*         •         •         •         * 

(c)(1)  Section  3147  of  the  National 
Defense  Authorization  Acl  for  Fiscal 
Year  2000  (42  U.S.C.  2282b)  requires 
that  applicable  DOE  contracts  include  a 
clause  which  provides  for  an 
appropriate  reduction  in  the  fees  or 
amoimts  paid  to  the  contractor  under 
the  contract  in  the  event  of  a  violation 
by  the  contractor  or  any  contractor 
employee  of  any  rule,  regulation,  or 
order  relating  to  the  safeguarding  or 
security  of  Restricted  Data  or  other 
classified  information.  The  clause  is 
required  to  specify  various  degrees  of 
violations  and  the  amount  of  the 
reduction  attributable  to  each  degree  of 
violation.  The  clause  prescribed  in  48 
CFR  904.404(d)(5)  shall  be  used  for  this 
purpose  luiless  the  clause  prescribed  at 
48  CFR  970.15404-4-1 1(b)  is  used. 

(2)  The  clause  entiUed  "Conditional 
Payment  of  Fee  or  Profit — Safeguarding 
Restricted  Data  and  Other  Classified 
Information"  provides  for  reductions  of 
fee  or  profit  that  is  earned  by  the 
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contractor  and  that  may  otherwise  be 
payable  under  the  contract  depending 
upon  the  severity  of  the  contractor's 
failiue  to  comply  with  contract  terms  or 
conditions  relating  to  the  safeguarding 
of  Restricted  Data  or  other  classified 
information.  However,  when  reviewing 
performance  failiu^s  that  occur  during 
the  performance  of  the  contract  that 
would  otherwise  warrant  a  potential 
reduction  of  earned  fee,  the  contracting 
officer  may  consider  mitigating  factors 
that  may  warrant  a  reduction  below  ihe 
applicable  range  specified  in  the  clause, 
including  a  determination  that  no 
reduction  should  be  made.  Such  factors 
may  include  situations  in  which  a 
contractor  self-identifies  a  problem 
requiring  corrective  action,  and  is 
actively  working  to  correct  the  problem. 

(3)  The  contracting  officer  must  obtain 
the  concvuxence  of  the  Head  of  the 
Contracting  Activity — 

(i)  Prior  to  effecting  any  reduction  of 
fee  or  amoimts  otherwise  payable  to  the 
contractor  in  accordance  witii  the  terms 
and  conditions  of  the  clause  entitled, 
"Conditional  Payment  of  Fee  or  Profit — 
Safeguarding  Restricted  Data  and  Other 
Classified  Information;"  and 

(ii)  For  determinations  that  no 
reduction  of  fee  is  warranted  for  a 
particular  performance  failure(s)  that 
would  otherwise  be  subject  to  a 
reduction. 

3.  Section  904.404  is  amended  by 
adding  a  new  paragraph  (d)(5)  to  read  as 
follows: 

904.404    Contract  clause. 

(d)*  *  * 

(5)  Except  as  prescribed  in  48  CFR 
970.15404-4-ll(b),  the  clause  at  48  CFR 
952.204-XX,  Conditional  Payment  of 
Fee  or  Profit — Safeguarding  Restricted 
Data  and  Other  Classified  Information, 
shall  be  inserted  in  all  contracts  which 
contain  the  clause  at  48  CFR  952.204- 
2,  Seciuity. 

PART  952— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

4.  Section  952.204-XX  is  added  in 
Subchapter  H  to  read  as  follows: 

952.204-XX    Conditional  Payment  of  Fee  or 
Profit— Safeguarding  Restricted  Data  and 
Otiier  Classified  infonnation. 

As  prescribed  in  48  CFR  (DEAR) 
904.404(d)(5)  insert  the  following 
clause. 

Conditional  Payment  of  Fee  or  Profit — 
Safeguarding  Restricted  Data  and  Other 
Classified  Information  (Month  and  Year  TBD) 

(a)  General.  (1)  The  payment  of  fee  or  profit 
(i.e.,  award  fee,  fixed  fee,  and  incentive  fee 
or  profit)  under  this  contract  is  dependent 
<upon  the  contractor's  compliance  with  the 


terms  and  conditions  of  this  contract  relating 
to  the  safeguarding  of  Restricted  Data  and 
other  classified  information  (i.e.,  Formerly 
Restricted  Data  and  National  Security 
Information)  including  compliance  with 
applicable  law,  regulation,  and  DOE 
directives.  The  term  "contractor"  as  used  in 
this  clause  to  address  failure  to  comply  shall 
mean  "contractor  or  contractor  employee." 

(2)  In  addition  to  other  remedies  available 
to  the  Federal  Government,  if  the  contractor 
fails  to  comply  with  the  terms  and  conditions 
of  this  contract  relating  to  the  safeguarding  of 
Restricted  Data  and  other  classified 
infonnation,  the  contracting  officer  may 
unilaterally  reduce  the  amount  of  earned  fee, 
fixed  fee,  or  profit  which  is  otherwise 
payable  to  the  contractor  in  accordance  with 
the  terms  and  conditions  of  this  clause. 

(3)  Any  reduction  in  the  amount  of  fee  or 
profit  earned  by  the  contractor  will  be 
determined  by  the  severity  of  the  contractor's 
failure  to  comply  with  contract  terms  and 
conditions  relating  to  the  safeguarding  of 
Restricted  data  or  other  classified 
information  pursuant  to  the  degrees  specified 
in  paragraph  (c)  of  this  clause. 

(b)  Reduction  Amount.  (1)  If  it  is  found 
that  the  contractor  has  failed  to  comply  with 
contract  terms  and  conditions  relating  to  the 
safeguarding  of  Restricted  Data  or  other 
classified  information,  the  contractor's 
earned  or  fixed  fee,  or  profit  may  be  reduced. 
Such  reduction  shall  not  be  less  than  51% 
nor  greater  than  100%  of  the  total  fee  or 
profit  earned  for  a  first  degree  performance 
failure,  not  less  than  26%  nor  greater  than 
50%  for  a  second  degree  performance  failure, 
and  up  to  25%  for  a  third  degree  performance 
failure.  The  contracting  officer  may  consider 
mitigating  factors  that  may  warrant  a 
reduction  below  the  specified  range, 
including  a  determination  that  no  reduction 
should  be  made  (see  48  CFR  904.402(c)). 

(2)(i)  For  purposes  of  this  clause,  the 
contracting  officer  will  at  the  time  of  contract 
award  allocate  the  total  amount  of  fee  or 
profit  that  is  available  under  this  contract  to 
equal  periods  of  [insert  6  or  12]  months  to 
run  sequentially  for  the  entire  term  of  the 
contract  (i.e.,  from  the  effective  date  of  the 
contract  to  the  expiration  date  of  the  contract, 
including  all  options).  The  amount  of  fee  or 
profit  to  be  allocated  to  each  period  shall  be 
equal  to  the  average  monthly  fee  or  profit  that 
is  available  or  otherwise  payable  during  the 
entire  term  of  the  contract,  multiplied  by  the 
number  of  months  established  above  for  each 
period. 

(ii)  The  total  amount  of  fee  or  profit  that 
is  subject  to  reduction  under  this  clause,  in 
combination  with  any  reduction  made  under 
any  other  clause  in  the  contract  that  provides 
for  a  reduction  to  the  fee  or  profit,  shall  not 
exceed  the  amount  of  fee  or  profit  that  is 
earned  by  the  contractor  in  the  period 
established  pursuant  to  paragraph  (b)(2)(i]  of 
this  clause  in  which  a  performance  failure 
warranting  a  reduction  occurs. 

(3)  For  performance-based  firm-fixed-price 
contracts,  the  contracting  officer  will  at  the 
time  of  contract  award  include  negative 
monetary  incentives  in  the  contract  for 
contractor  violations  relating  to  the 
safeguarding  of  Restricted  Data  and  other 
classified  information. 


(c)  Safeguarding  Restricted  Data  and  Other 
Classified  Information.  The  degrees  of 
performance  failures  relating  to  the 
contractor's  obligations  under  this  contract 
for  safeguarding  of  Restricted  Data  and  other 
classified  information  are  as  follows: 

(1)  First  Degree:  Performance  failures  that 
have  been  determined,  in  accordance  with 
applicable  DOE  regulation  or  directive,  to 
have  resulted  in,  or  that  can  reasonably  be 
expected  to  result  in,  exceptionally  grave 
damage  to  the  national  security.  The 
following  performance  bilures  or 
performance  failures  of  similar  import  will  be 
considered  first  degree: 

(i)  Non-compliance  with  applicable  laws, 
regulations,  and  DOE  directives  actually 
resulting  in,  or  creating  a  risk  of.  loss, 
compromise,  or  unauthorized  disclosure  of 
Restricted  Data  or  other  classified 
information  classified  as  Top  Secret. 

(ii)  Contractor  actions  that  result  in  a 
breakdown  of  the  safeguards  and  security 
management  system  that  can  reasonably  be 
expected  to  result  in  the  loss,  compromise,  or 
unauthorized  disclosure  of  Restricted  Data, 
or  other  classified  information  which  is 
classified  as  Top  Secret. 

(iii)  Failure  to  implement  corrective 
actions  stemming  from  the  loss,  compromise, 
or  unauthorized  disclosure  of  Restricted  Data 
or  other  classified  information  classified  as 
Top  Secret. 

(2)  Second  Degree:  Performance  failures 
that  have  been  determined,  in  accordance 
with  applicable  DOE  regulation  or  directive, 
to  have  actually  resulted  in.  or  that  can 
reasonably  be  expected  to  result  in.  serious 
damage  to  the  national  security.  The 
following  performance  failures  or 
performance  failures  of  similar  import  will  be 
considered  second  degree: 

(i)  Non-compliance  with  applicable  laws, 
regulations,  and  DOE  directives  actually 
resulting  in,  or  creating  risk  of,  loss, 
compromise,  or  unauthorized  disclosure  of 
Restricted  Data  or  other  classified 
information  which  is  classified  as  Secret. 

(ii)  Contractor  actions  that  result  in  a 
breakdown  of  the  safeguards  and  security 
management  system  that  can  reasonably  be 
expected  to  result  in  the  loss,  compromise,  or 
unauthorized  disclosure  of  Restricted  Data, 
or  other  classified  infonnation  which  is 
classified  as  Secret. 

(iii)  Failure  to  promptly  report  the  loss, 
compromise,  or  unauthorized  disclosure  of 
Restricted  Data  or  other  classified 
information  regardless  of  classification. 

(iv)  Failure  to  implement  corrective  actions 
stemming  fiom  the  loss,  compromise,  or 
unauthorized  disclosure  of  Restricted  Data  or 
other  classified  information  classified  as 
Secret. 

(3)  Third  Degree:  Performance  bilures  that 
have  been  determined,  in  accordance  with 
applicable  DOE  regulation  or  directive,  to 
have  actually  resulted  in,  or  that  can 
reasonably  be  expected  to  result  in,  undue 
risk  to  the  common  defense  and  security.  In 
addition,  this  category  includes  performance 
failures  that  result  from  a  lack  of  contractor 
management  and/or  employee  attention  to 
the  proper  safeguarding  of  Restricted  Data 
and  other  classified  information.  These 
performance  failures  may  be  indicators  of 
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future,  more  severe  performance  failures  and/ 
or  conditions,  and  if  identified  and  corrected 
early  would  prevent  serious  incidents.  The 
following  performance  failures  or 
performance  failures  of  similar  import  will  be 
considered  third  degree: 

(i)  Non-compliance  with  applicable  laws, 
regulations,  and  IXDE  directives  actually 
resulting  in,  or  creating  risk  of,  loss, 
compromise,  or  unauthorized  disclosure  of 
Restricted  Data  or  other  classiPied 
information  which  is  classified  as 
Qmfidential. 

(ii)  Failure  to  promptly  report  alleged  or 
suspected  violations  of  laws,  regulations,  or 
directives  pertaining  to  the  safeguarding  of 
Restricted  Data  or  other  classified 
information. 

(iii)  Failure  to  identify  or  execute 
corrective  actions  to  mitigate  or  eliminate 
identified  vulnerabilities  and  reduce  residual 
risk  relating  to  the  protection  of  Restricted 
Data  or  other  classified  information  in 
accordance  with  the  contractor's  Safeguards 
and  Security  Plan  or  other  security  plan,  as 
applicable. 

(iv)  Contractor  actions  that  result  in 
[)erformance  failures  which  unto  themselves 
pose  minor  risk,  but  when  viewed  in  the 
aggregate  indicate  degradation  in  the 
integrity  of  the  contractor's  safeguards  and 
security  management  system  relating  to  the 
protection  of  Restricted  Data  and  other 
classified  information. 
(End  of  Clause) 

PART  970— DOE  MANAGEMENT  AND 
OPERATING  CONTRACTS 

5.  The  authority  citation  for  Part  970 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  2201;  42  U.S.C.  7101 
et  seq.;  50  U.S.C.  2401  et  seq. 

6.  Section  970.0404-2  is  amended  by 
adding  paragraph  (f)  to  read  as  follows: 

970.0404-2    General. 

***** 

(f)  For  DOE  management  and 
operating  contracts  and  other  contracts 
designated  by  the  Procurement 
Executive,  or  designee,  the  clause 
entitled,  "Conditional  Payment  of  Fee, 
Profit,  and  Other  Incentives — Facility 
Management  Contracts,"  implements 
the  requirements  of  Section  3147  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  2000  (see  48  CFR 
904.402(c)(1))  for  the  use  of  a  contract 
clause  which  provides  for  an 
appropriate  reduction  in  the  fee  of 
amoimt  paid  to  the  contractor  under  the 
contract  in  the  event  of  a  violation  by 
the  contractor  or  any  contractor 
employee  of  any  rule,  regulation,  or 
order  relating  to  the  safeguarding  or 
security  of  Restricted  Data  or  other 
classified  information.  The  clause,  in 
part,  provides  for  reductions  in  the 
amount  of  fee,  profit,  or  share  of  cost 
savings  that  is  otherwise  earned  by  the 
contractor  for  performance  failures 


relating  to  the  safeguarding  of  Restricted 
Data  and  other  classified  information. 
7.  Section  970.1504-1-2  is  amended 
by  adding  new  paragraph  (i)  to  read  as 
follows: 

970.1504-1-2    Fee  policy. 

***** 

(i)(l)  In  addition  to  other  performance 
requirements  specified  in  the  contract, 
DOE  management  and  operating 
contractors  and  other  contracts 
designated  by  the  Procurement 
Executive,  or  designee,  are  subject  to 
minimum  performance  requirements 
relating  to  environment,  safety,  and 
health  (ES&H),  and  to  the  safeguarding 
of  Restricted  Data  and  other  classified 
information.  Minimum  performance 
requirements  relating  to  ES&H  will  be 
set  forth  in  a  EHDE  approved  Integrated 
Safety  Management  System  (ISMS),  or 
similar  document,  as  required  by  the 
terms  and  conditions  of  the  contract.  As 
applicable,  requirements  relating  to  the 
safeguarding  of  Restricted  Data  and 
other  classified  information  will  be  set 
forth  in  the  clauses  of  the  contract 
entitled  "Seciuity"  and  "Laws, 
Regidations,  and  DOE  Directives,"  and 
in  other  terms  and  conditions  that  may 
be  included  in  the  contract  which 
prescribe  requirements  for  the 
safeguarding  of  Restricted  Data  and 
other  classified  information. 

(2)  If  the  contractor  fails  to  obtain 
DOE  apBTOval  of  the  ISMS,  fails  to 
achieve  the  minimimi  performance 
requirements  of  the  contract  relating  to 
ES&H,  or  violates  any  law,  regulation,  or 
directive  relating  to  die  safeguarding  of 
Restricted  Data  and  other  classified 
information,  otherwise  earned  fee,  fixed 
fee,  profit,  or  share  of  cost  savings  may 
be  unilaterally  reduced  by  the  DOE 
Operations  Office/Field  Manager,  or 
designee,  in  accordance  with  the  terms 
and  conditions  of  the  clause  entitled 
"Conditional  Payment  of  Fee,  Profit, 
and  Other  Incentives — Facility 
Management  Contracts." 

(3)  The  clause  entitled  "Conditional 
Payment  of  Fee,  Profit,  and  Other 
Incentives — Facility  Management 
Contracts,"  provides  for  reductions  of 
earned  fee,  fixed  fee,  profit,  or  share  of 
cost  savings  under  the  contract 
depending  upon  the  severity  of  a 
contractor  performance  failure  relating 
to  ES&H  requirements  and,  if 
applicable,  for  the  safeguarding  of 
Restricted  Data  and  other  classified 
information.  However,  when  reviewing 
performance  ^lures  that  occur  during 
the  performance  of  the  contract  that 
would  otherwise  warrant  a  potential 
reduction  of  earned  fee,  fixed  fee,  profit, 
or  share  of  cost  savings,  the  EKDE 
Operations  Office/Field  Manager,  or 


designee,  may  consider  mitigating 
factors  that  may  warrant  a  reduction 
below  the  applicable  range  sp>ecified  in 
the  clause,  including  a  determination 
that  no  reduction  should  be  made.  Such 
factors  may  include  situations  in  which 
a  contractor  self-identifies  a  problem 
requiring  corrective  action,  and  is 
actively  working  to  correct  the  problem. 

(4)  The  DOE  Operations  Office/Field 
Manager,  or  designee,  must  obtain  the 
concurrence  of  the  Cognizant  Secretarial 
Officer— 

(i)  Prior  to  effecting  any  reduction  of 
fee  or  profit  in  accordance  with  the 
terms  and  conditions  of  the  clause 
entitled,  "Conditional  Payment  of  Fee, 
Profit,  and  Other  Incentives — Facility 
Management  Contracts;"  and 

(ii)  For  determinations  that  no 
reduction  of  fee  or  profit  is  warranted 
for  a  partiodar  performance  failure(s) 
that  would  otherwise  be  subject  to  a 
reduction. 

970.1504-1-a    [Amended] 

8.  Section  970.1504-1-3  is  amended 
in  paragraph  (c)(1)  by  revising 
"Conditional  Payment  of  Fee,  Profit,  or 
Incentives"  to  read  "Conditional 
Payment  of  Fee,  Profit,  and  Other 
Incentives — Facility  Management 
Contracts." 

9.  Section  970.1504-5  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

970.1504-6    Solicitation  provision  contract 
clauses. 

***** 

(b)  (1)  The  contracting  officer  shall 
insert  the  clause  at  48  CFR  970.5204-86, 
Conditional  Payment  of  Fee,  Profit,  and 
Other  Incentives — Facility  Management 
Contracts,  in  all  DOE  management  and 
operating  contracts  and  other  contracts 
determined  by  the  Procurement 
Executive,  or  designee. 

(2)  The  contracting  officer  shall 
include  the  clause  with  its  Alternate  I  in 
contracts  which  do  not  contain  the 
clause  at  48  CFR  952.204-2,  Security. 

(3)  The  contracting  officer  shall 
include  the  clause  with  its  Alternate  II 
in  contracts  which  are  awarded  on  a 
cost-plus-award-fee,  incentive  fee,  or 
multiple  fee  basis. 


970.521S-1    [Anwnded] 

10.  Section  970.5215-1  is  amended  in 
paragraph  (c)(3)  by  revising 
"Conditional  Payment  of  Fee,  Profit,  or 
Incentives"  to  read  "Conditional 
Payment  of  Fee,  Profit,  and  Other 
Incentives — Facility  Management 
Contracts." 

11.  Section  970.5215-3  is  revised  to 
read  as  follows: 
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970.521 5-3    Conditional  payment  of  fee, 
profit,  and  other  incentives— facility 
management  contracts. 

As  prescribed  in  48  CFR  970.15404- 
4-ll(b)(l),  insert  the  following  clause: 

970.5204.86    Conditional  Payment  of  Fee, 
Profit,  and  Ottier  Incentives — Facility 
Management  Contracts  (Month  and  Year 
TBD) 

(a)  General.  (1)  The  payment  of  earned  fee, 
fixed  fee,  profit,  or  share  of  cost  savings 
under  this  contract  is  dependent  upon  the 
contractor's  development  of,  and 
performance  under,  an  approved  Integrated 
Safety  Management  System  (ISMS),  and  the 
contractor's  or  contractor  employee's 
compliance  with  the  terms  and  conditions  of 
this  contract  relating  to  the  safeguarding  of 
Restricted  Data  and  other  classified 
information. 

(2)  The  minimum  performance 
requirements  of  this  contract  relating  to  ' 
environment,  safety,  and  health  (ES&H)  will 
be  set  forth  in  an  approved  ISMS,  or  similar 
document,  as  required  by  the  terms  and 
conditions  of  this  contract.  These  minimum 
raquiremeilts  are:  (i)  implementation  of  the 
DOE-approved  ISMS;  (ii)  compliance  with 
applicable  laws,  regulations,  and  DOE 
directives;  (iii)  accomplishment  of  annual 
performance  commitments  relating  to  ES&H 
and  (iv)  prevention  of  catastrophic 
performance  failures  (e.g.,  fatality;  serious 
workplace-related  injury  or  illness  to  one  or 
more  federal,  contractor,  or  subcontractor 
employees  or  the  general  public;  significant 
damage  to  the  environment). 

(3)  Requirements  of  this  contract  relating  to 
the  safeguarding  of  Restricted  Data  and  other 
classified  information  will  be  set  forth  in  the 
clauses  of  this  contract  entitled,  "Security" 
and  "Laws,  Regulations,  and  IX3E 
Directives,"  as  well  as  other  terms  and 
conditions  that  may  be  prescribed  ebewhere 
iji  this  contract. 

(4)  If  the  contractor  foils  to  obtain  approval 
of  the  ISMS,  or  otherwise  fails  to  achieve  the 
minimum  performance  requirements  of  this 
contract  relating  to  ES&H  or  to  the 
safeguarding  of  Restricted  Data  and  other 
classified  information  during  any 
performance  evaluation  period  established 
under  the  contract  pursuant  to  the  clause  of 
this  contract  entitled,  "Total  Available  Fee: 
Base  Fee  Amount  and  Performance  Fee 
Amoiwt,"  otherwise  earned  fee,  fixed  fee, 
profit  or  share  of  cost  savings  may  be 
unilaterally  reduced  by  the  DOE  Operations 
Office/Field  Manager,  or  designee. 

(b)  Reduction  Amount.  (1)  The  amount  of 
earned  fee,  fixed  fee,  profit,  or  share  of  cost 
savings  that  is  subject  to  reduction  will  be 
determined  by  the  severity  of  the 
performance  failure  relating  to  ES&H  or  to 
the  safeguarding  of  Restricted  Data  and  other 
classified  information  pursuant  to  the 
degrees  specified  in  paragraphs  (c)  and  (d)  of 
this  clause. 

(2)  If  it  is  found  that  the  fects  and 
circumstances  warrant  a  reduction  of  earned 
fee,  fixed  fee,  profit,  or  share  of  cost  savings, 
such  reduction  shall  not  be  less  than  51% 
nor  greater  than  100%  of  the  amount  of 
earned  fee,  fixed  fee,  profit,  or  the 
contractor's  share  of  cost  savings  for  a  first 


degree  performance  failure,  not  less  than 
26%  nor  greater  than  30%  for  a  second 
degree  performance  failure,  and  up  to  25% 
for  a  third  degree  performance  failure.  The 
DOE  Operations  Office/Field  Manager,  or 
designee,  may  consider  mitigating  factors 
that  may  warrant  a  reduction  below  the 
applicable  range,  including  a  determination 
that  no  reduction  should  be  made  (see  48 
CFR  970.1 5404-4-1  (h)). 

(3)(i)  The  amount  of  fee,  fixed  fee,  profit, 
or  share  of  cost  savings  that  is  otherwise 
earned  by  a  contractor  during  an  evaluation 
period  may  be  reduced  in  accordance  with 
this  clause  if  it  is  determined  that  a 
performance  failure  warranting  a  reduction 
under  this  clause  occurs  within  the 
evaluation  period. 

(ii)  The  amount  of  reduction  under  this 
clause,  in  combination  with  any  reduction 
made  under  any  other  clause  in  the  contract, 
shall  not  exceed  the  amount  of  fee,  fixed  fee, 
profit,  or  the  contractor's  share  of  cost 
savings  that  is  otherwise  earned  during  the 
evaluation  period. 

(iii)  For  the  purposes  of  this  clause,  earned 
fee,  fixed  fee,  profit,  or  share  of  cost  savings 
shall  mean  the  amount  determined  by  the 
contracting  officer  or  fee  determining  official 
as  otherwise  payable  based  on  the 
contractor's  performance  during  an 
evaluation  period.  Where  the  contract 
provides  for  one  or  more  financial  incentives 
which  extend  beyond  a  single  evaluation 
period,  this  amount  shall  also  include  any 
provisional  incentive  amounts  determined 
otherwise  payable,  or  if  provisional  payments 
are  not  provided  for,  the  allocable  amount  of 
any  incentive  determined  otherwise  payable 
at  the  conclusion  of  a  subsequent  evaluation 
period.  The  allocable  amount  shall  be  the 
total  amount  of  the  earned  incentive  divided 
by  the  number  of  evaluation  periods  over 
which  it  is  earned. 

(iv)  The  Government  will  effect  the 
reduction  at  the  end  of  the  evaluation  period 
in  which  the  performance  failure  occurs 
(unless  the  Government  is  not  aware  of  the 
foilure:  in  this  case  the  Government  will 
effect  the  reduction  as  soon  as  practical), 
except  for  that  portion  of  the  reduction 
requiring  an  allocation.  The  Government  will 
effect  this  portion  of  the  reduction  at  the  end 
of  the  evaluation  period  in  which  it 
determines  the  total  amount  earned  under 
the  incentive.  If  at  any  time  a  reduction 
causes  the  sum  of  the  payments  the 
contractor  has  received  for  fee,  fixed  fee, 
profit,  or  share  of  cost  savings  to  exceed  the 
sum  of  fee,  fixed  fee,  profit,  or  share  of  cost 
savings  the  contractor  has  earned 
(provisionally  or  otherwise),  the  contractor 
shall  immediately  return  the  excess  to  the 
Government.  (What  the  contractor  "has 
earned"  reflects  any  reduction  made  under 
this  or  any  other  clause  of  the  contract.) 

(v)  At  the  end  of  the  contract: 

(A)  The  Government  will  pay  the 
contractor  the  amount  by  which  the  sum  of 
fee,  fixed  fee,  profit,  or  share  of  cost  savings 
the  contractor  has  earned  exceeds  the  sum  of 
the  payments  the  contractor  has  received;  or 

(B)  The  contractor  shall  return  to  the 
Government  the  amount  by  which  sum  of  the 
payments  the  contractor  has  received  exceed 
the  sum  of  fee,  fixed  fee,  profit,  or  share  of 


cost  savings  the  contractor  has  earned.  (What 
the  contractor  "has  earned"  reflects  any 
reduction  made  under  this  or  any  other 
clause  of  the  contract.) 

(c)  Environment,  Safety  and  Health 
(ES&H).  The  degrees  of  ES&H  performance 
failures  imder  which  reductions  of  earned  or 
fixed  fee,  profit,  or  share  of  cost  savings  will 
be  determined  are  as  follows: 

(1)  First  Degree:  Performance  failures  that 
are  considered  catastrophic  or  could  threaten 
the  successful  completion  of  a  program  or 
project.  The  following  performance  failures 
or  performance  failures  of  similar  import  will 
be  considered  first  degree: 

(i)  Failure  to  develop  and  obtain  required 
DOE  approval  of  a  Safety  Management 
System. 

(ii)  Failure  to  comply  with  an  approved 
Safety  Management  System  which  results  in 
any  of  the  following  (lerformance  failures: 

(A)  Fatality. 

(B)  Serious  workplace-related  injury  or 
illness  to  one  or  more  Federal,  contractor,  or 
subcontractor  workers  or  member(s)  of  the 
public. 

(C)  Significant  damage  to  the  environment. 

(D)  Contractor  actions  leading  to  a  Type  A 
accident  investigation  (reference  DOE  O 
225. lA.  "Accident  Investigations."). 

(E)  Breakdown  of  the  safety  management 
system  creating  risk  of  a  Type  A  performance 
failure. 

(F)  Non-compliance  with  applicable 
environmental,  safety,  and  health  laws, 
regulations,  and  EKDE  directives  posing  a 
Tyj)e  A  risk. 

(G)  Failure  to  notify  DOE  of  an  imminent 
danger  situation  after  discovery. 

(H)  Failure  to  report  performance  foilures 
that  could  warrant  consideration  of  a  Type  A 
or  Type  B  investigation. 

(iii)  Failure  to  implement  corrective 
action(s)  in  response  to  the  occurrence  of  any 
first  degree  performance  failure. 

(2)  Second  Degree:  Performance  failures 
that  are  significantly  adverse  to  safety  or 
could  result  in  significant  additional  cost  to 
the  Federal  Government.  The  following 
performance  failures  or  pterformance  failures 
of  similar  import  will  be  considered  second 
degree: 

(i)  Contractor  actions  leading  to  a  Ty(>e  B 
accident  investigation  (reference  DOE  O 
225. lA,  "Accident  Investigations"). 

(ii)  Breakdown  of  the  safety  management 
system  creating  the  risk  of  a  Type  B 
performance  failure. 

(iii)  Non-compliance  with  applicable 
environmental,  safety,  and  health  law, 
regulation,  or  EXDE  directive  creating  risk  of 
a  Type  B  performance  failure. 

(iv)  Failure  to  execute  EXDE  approved 
implementation  plans  in  response  to  Defense 
Nuclear  Facilities  Safety  Board 
recommendations. 

(v)  Failure  to  meet  key  program  milestones 
designed  to  substantially  reduce  risk  to 
workers,  the  public,  and  the  environment. 

(vi)  Failure  to  implement  corrective 
action(s)  in  response  to  the  occurrence  of  any 
second  degree  performance  failure. 

(3)  Third  Degree:  Performance  failures  that 
result  from  lack  of  management  and/or 
worker  attention  to  safety.  These 
performance  failures  may  be  indicators  of 
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future,  more  severe  performance  failures  and/ 
or  conditions,  and  if  identified  and  corrected 
early  can  prevent  serious  accidents.  The 
following  performance  failures  or 
performance  failures  of  similar  import  will  be 
considered  third  degree: 

(i)  Failure  to  implement  corrective  actions 
resulting  from  oversight  evaluations, 
assessments,  and  inspections. 

(ii)  Failure  to  implement  actions  designed 
to  integrate  lessons-learned  into  work 
planning  and  execution. 

(iii)  Failure  to  implement  corrective 
actions  resulting  from  self-assessments. 

(iv)  Contractor  actions  that  result  in  a  lapse 
in  Safety  Management  System 
implementation  posing  less  than  a  Type  B 
risk. 

(v)  Non-compliance  with  applicable 
environmental,  safety,  and  health  laws, 
regulations,  and  DOE  directives  posing  less 
than  a  Type  B  risk. 

(vi)  Contractor  actions  that  result  in 
performance  failures  which  unto  themselves 
pose  minor  risk,  but  when  viewed  in  the 
aggregate  indicate  degradation  in  the 
integrity  of  the  safety  management  system. 

(vii)  Failure  to  implement  corrective 
action(s)  in  response  to  the  occurrence  of  any 
third  degree  performance  failure. 

(d)  Safeguarding  Restricted  Data  and  Other 
Classified  Information.  The  degrees  of 
performance  failures  relating  to  the 
contractor's  and  contractor  employee's 
obligations  under  this  contract  for  the 
safeguarding  of  Restricted  Data  and  other 
classified  information  under  which 
reductions  of  fee,  profit,  or  share  of  cost 
savings  will  be  determined  are  as  follows: 

(1)  First  Degree:  Performance  failures  that 
have  been  determined,  in  accordance  with 
applicable  DOE  regulation  or  directive,  to 
have  resulted  in,  or  that  can  reasonably  be 
expected  to  result  in.  exceptionally  grave 
damage  to  the  national  security.  The 
following  performance  failures  or 
performance  failures  of  similar  import  will  be 
considered  first  degree: 

(i)  Non-compliance  with  applicable  laws, 
regulations,  and  DOE  directives  actually 
resulting  in,  or  creating  a  risk  of,  loss, 
compromise,  or  unauthorized  disclosure  of 
Restricted  Data  or  other  classified 
information  classified  as  Top  Secret. 

(ii)  Contractor  actions  that  result  in  a 
breakdown  of  the  safeguards  and  security 
management  system  that  can  reasonably  be 
exptected  to  result  in  the  loss,  compromise,  or 
imauthorized  disclosure  of  Restricted  Data, 
or  other  classified  information  which  is 
classified  as  Top  Secret. 

(iii)  Failure  to  implement  corrective 
actions  stemming  from  the  loss,  compromise, 
or  unauthorized  disclosure  of  Restricted  Data 
or  other  classified  information  classified  as 
Top  Secret. 

(2)  Second  Degree:  Performance  failures 
that  have  been  determined.  In  accordance 
with  applicable  DOE  regulation  or  directive, 
to  have  actually  resulted  in,  or  that  can 
reasonably  be  expected  to  result  in,  serious 
damage  to  the  national  security.  The 
following  performance  failures  or 
performance  failures  of  similar  import  will  be 
considered  second  degree: 

(i)  Non-compliance  with  applicable  laws, 
regulations,  and  DOE  directives  actually 


resulting  in,  or  creating  risk  of,  loss, 
compromise,  or  unauthorized  disclosure  of 
Restricted  Data  or  other  classified 
information  which  is  classified  as  Secret. 

(ii)  Contractor  actions  that  result  in  a 
breakdown  of  the  safeguards  and  security 
management  system  that  can  reasonably  be 
expected  to  result  in  the  loss,  compromise,  or 
unauthorized  disclosure  of  Restricted  Data, 
or  other  classified  information  which  is 
classified  as  Secret. 

(iii)  Failure  to  promptly  report  the  loss, 
compromise,  or  unauthorized  disclosure  of 
Restricted  Data  or  other  classified 
information  regardless  of  classification. 

(iv)  Failure  to  implement  corrective  actions 
stemming  from  the  loss,  compromise,  or 
unauthorized  disclosure  of  Restricted  Data  or 
other  classified  information  classified  as 
Secret. 

(3)  Third  Degree:  Performance  failures  that 
have  been  determined,  in  accordance  with 
applicable  DOE  regulation  or  directive,  to 
have  actually  resulted  in,  or  that  can 
reasonably  be  exftected  to  result  in,  undue 
risk  to  the  common  defense  and  security.  In 
addition,  this  category  includes  performance 
failures  that  result  from  a  lack  of  contractor 
management  and/or  employee  attention  to 
the  proper  safeguarding  of  Restricted  Data 
and  other  classified  information.  These 
performance  failures  may  be  indicators  of 
future,  more  severe  performance  failures  and/ 
or  conditions,  and  if  identified  and  corrected 
early  would  prevent  serious  incidents.  The 
following  performance  failures  or 
performance  failures  of  similar  import  will  be 
considered  third  degree: 

(i)  Non-compliance  with  applicable  laws, 
regulations,  and  E)OE  directives  actually 
resulting  in,  or  creating  risk  of,  loss, 
compromise,  or  unauthorized  disclosure  of 
Restricted  Data  or  other  classified 
information  which  is  classified  as 
Confidential. 

(ii)  Failure  to  promptly  report  alleged  or 
suspected  violations  of  laws,  regulations,  or 
directives  pertaining  to  the  safeguarding  of 
Restricted  Data  or  other  classified 
information. 

(iii)  Failure  to  identify  or  execute 
corrective  actions  to  mitigate  or  eliminate 
identified  vulnerabilities  and  reduce  residual 
risk  relating  to  the  protection  of  Restricted 
Data  or  other  classified  information  in 
accordance  with  the  contractor's  Safeguards 
and  Security  Plan  or  other  security  plan,  as 
applicable. 

(iv)  Contractor  actions  that  result  in 
performa;ice  failures  which  unto  themselves 
pose  minor  risk,  but  when  viewed  in  the 
aggregate  indicate  degradation  in  the 
integrity  of  the  contractor's  safeguards  and 
security  management  system  relating  to  the 
protection  of  Restricted  Data  and  other 
classified  information. 
(End  of  Clause) 

Alternate  I  (Month  and  Year  TBD).  As 
prescribed  in  48  CFR  970.154O4-4-ll(b)(2), 
replace  paragraphs  (a)  and  (b)(1)  of  the  basic 
clause  with  the  following  paragraphs  (a)  and 
(b)(1),  and  delete  paragraph  (d). 

(a)  General.  (1)  The  payment  of  earned  fee, 
fixed  fee,  profit,  or  share  of  cost  savings 
under  this  contract  is  dependent  upon  the 
contractor's  development  of,  and 


performance  under,  an  approved  Integrated 
Safety  Management  System  (ISMS). 

(2)  The  minimum  performance 
requirements  of  this  contract  relating  to 
environment,  safety,  and  health  (ES&H)  will 
be  set  forth  in  an  approved  ISMS,  or  similar 
document,  as  required  by  the  terms  and 
conditions  of  this  contract.  These  minimum 
requirements  are:  (i)  implementation  of  the 
DOE-approv6d  ISMS;  (ii)  compliance  with 
applicable  laws,  regulations,  and  DOE 
directives;  (iii)  accomplishment  of  annual 
performance  commitments  relating  to  ES&H; 
and  (iv)  prevention  of  catastrophic 
performance  failures  (e.g.,  fatality;  serious 
workplace-related  injury  or  illness  to  one  or 
more  federal,  contractor,  or  subcontractor 
employees  or  the  general  public;  significant 
damage  to  the  environment). 

(3)  If  the  contractor  fails  to  obtain  approval 
of  the  ISMS,  or  otherwise  fails  to  achieve  the 
minimum  performance  requirements  of  this 
contract  relating  to  ES&H  during  the 
performance  evaluation  period,  otherwise 
earned  fee,  fixed  fee,  profit  or  share  of  cost 
savings  may  be  unilaterally  reduced  by  the 
DOE  Operations  Office/Field  Manager,  or 
designee. 

(b)  Reduction  Amount.  (1)  The  amount  of 
earned  fee,"fixed  fee,  profit,  or  share  of  cost 
savings  that  is  subject  to  reduction  will  be 
determined  by  the  severity  of  the 
performance  failure  relating  to  ES&H 
pursuant  to  the  degrees  specified  in 
paragraphs  (c)  of  this  clause. 

Alternate  II  (Month  and  Year  TBD).  As 
prescribed  in  48  CFR  970.15404-^-ll(b)(3), 
insert  the  following  as  paragraphs  (e)  and  (f) 
in  contracts  awarded  on  a  cost-plus-award 
fee,  incentive  fee  or  multiple  fee  basis  (if 
Alternate  I  is  also  used,  redesignate  the 
following  as  paragraphs  (d)  and  (e)). 

(e)  Minimum  requirements  for  specified 
level  of  performance.  (1)  At  a  minimum  the 
contractor  must  perform  the  following: 

(i)  The  requirements  with  specific 
incentives  which  do  not  require  the 
achievement  of  cost  efficiencies  in  order  to 
be  performed  at  the  level  of  performance  set 
forth  in  the  Statement  of  Work,  Work 
Authorization  Directive,  or  similar  document 
unless  an  otherwise  minimal  level  of 
performance  has  been  established  in  the 
specific  incentive; 

(ii)  All  of  the  performance  requirements 
directly  related  to  requirements  specifically 
incentivized  which  do  not  require  the 
achievement  of  cost  efficiencies  in  order  to 
be  performed  at  a  level  of  performance  such 
that  the  overall  performance  of  these  related 
requirements  is  at  an  acceptable  level;  and 

(iii)  All  other  requirements  at  a  level  of 
performance  such  that  the  total  performance 
of  the  contract  is  not  jeopardized. 

(2)  The  evaluation  of  the  Contractor's 
achievement  of  the  level  of  performance  shall 
be  unilaterally  determined  by  the 
Government.  To  the  extent  that  the 
Contractor  fails  to  achieve  the  minimum 
performance  levels  specified  in  the  Statement 
of  Work,  Work  Authorization  Directive,  or 
similar  document,  during  the  performance 
evaluation  period,  the  DOE  Operations/Field 
Office  Manager,  or  designee,  may  reduce  any 
otherwise  earned  fee,  fixed  fee,  profit,  or 
shared  net  savings  for  the  performance 
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evaluation  period.  Such  reduction  shall  not 
result  in  the  total  of  earned  fee,  fixed  fee, 
profit,  or  shared  net  savings  being  less  than 
25%  of  the  total  available  fee  amount.  Such 
25%  shall  include  base  fee,  if  any. 

(f)  Minimum  requirements  for  cost 
performance.  (1)  Requirements  incentivized 
by  other  than  cost  incentives  must  be 
performed  within  their  specified  cost 
constraint  and  must  not  adversely  impact  the 
costs  of  performing  unrelated  activities. 

(2)  The  performance  of  requirements  with 
a  specific  cost  incentive  must  not  adversely 
impact  the  costs  of  performing  unrelated 
requirements. 

(3)  The  contractor's  performance  within 
the  stipulated  cost  performance  levels  for  the 
performance  evaluation  period  shall  be 
determined  by  the  Government.  To  the  extent 
the  contractor  fails  to  achieve  the  stipulated 
cost  performance  levels,  the  DOE  Operations/ 
Field  Office  Manager,  or  designee,  may 
reduce  in  whole  or  in  part  any  otherwise 
earned  fee,  fixed  fee,  profit,  or  shared  net 
savings  for  the  performance  evaluation 
period.  Such  reduction  shall  not  result  in  the 
total  of  earned  fee,  fixed  fee,  profit  or  shared 
net  savings  being  less  than  25%  of  the  total 
available  fee  amount.  Such  25%  shall 
include  base  fee,  if  any. 

[FR  Doc.  01-1330  Filed  1-31-01;  8:45  am) 
aaijNG  CODE  e4so-oi-p 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  622 

P.D.011601A] 

Fisheries  of  the  Caril)bS8n,  Gulf  of 
Rtoxico,  and  South  Atlantic;  Reef  Rsh 
Fishery  of  the  Gulf  of  Mexico;  Coastal 
Migratory  Pelagic  Resources  of  ttie 
Gulf  of  Mexico  and  South  Atlantic; 
Public  Hearings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  hearings; 
request  for  comments. 

summary:  The  Gulf  of  Mexico  Fishery 
Management  Council  (Council)  will 
convene  public  hearings  to  receive 
comments  on  the  proposed  Charter 
Vessel/Headboat  Permit  Moratorium 
Amending  the  Reef  Fish  Fishery 
Management  Plan  (FMP)  and  Coastal 
Migratory  Pelagics  FMP  (Draft 
Amendment). 

DATES:  Written  comments  will  be 
accepted  until  5  p.m.,  March  23,  2001. 
The  public  hearings  will  be  held  in 
February.  For  specific  dates  and  times 
see  SUPPLEMENTARY  INFORMATION. 


ADDRESSES:  Written  comments  should 
be  sent  to,  and  copies  of  the  Draft 
Amendment  are  available  from,  the  Gulf 
of  Mexico  Fishery  Management  Coimcil, 
3018  U.S.  Highway  301,  North,  Suite 
1000,  Tampa,  FL  33619.  The  pubUc 
hearings  will  be  held  in  the  State  of 
Texas  in  Port  Isabel,  Port  Aransas,  and 
Galveston;  in  Larose,  LA;  in  Biloxi,  MS; 
in  Orange  Beach,  AL;  and  in  the  State 
of  Florida  in  Panama  City,  Key  West, 
Naples,  and  Madeira  Beach.  For  specific 
location,  see  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Wayne  Swingle,  Executive  Director, 
Gidf  of  Mexico  Fishery  Management 
Coimcil;  telephone:  (813)  228-2815. 

SUPPLEMENTARY  INFORMATKM:  The 
public  hearings  will  be  convened  to 
review  new  alternatives  added  by 
Council  members  at  the  November,  2000 
Council  meeting  to  the  Draft 
Amendment.  The  additions  principally 
include  alternatives  for  a  charter  vessel 
quota  for  red  snapper  based  on  charter 
vessel  landings  for  various  periods  in 
lieu  of  implementing  the  permit 
moratorium.  The  Coimcil  retained  all  of 
the  alternatives  proposed  by  the  Ad  Hoc 
Charter  Vessel/Headboat  Advisory  Panel 
along  with  the  preferred  alternatives 
selected  by  the  Council  in  September. 
The  public  hearing  document  includes 
a  number  of  alternatives  under  each  of 
the  following  issues:  Ehiration  of 
moratorium;  a  new  Gulf  permit  for  the 
Reef  Fish  and  Coastal  Migratory  Pelagics 
Fisheries  FMPs;  initial  eligibility 
requirements  for  permits  and/or 
endorsements;  annual  permit  and 
endorsement  transfers  during  the 
moratorium;  vessel  passenger  restriction 
on  permit  transfers;  annual  reissuance 
of  permits  not  renewed  (or  permanently 
revoked);  appeals  process  under  the 
moratorium;  and,  reporting 
requirements  to  maintain  the  new  gulf 
permit/endorsement. 

Dates,  Times,  and  Locations  for  Public 
Hearings 

Public  hearings  for  the  Draft 
Amendment  are  scheduled  as  follows: 

1.  Monday,  February  5,  2001  -  7 
p.m. — Lagima  Madre  Learning  Center, 
Port  Isabel  High  School,  Highway  100, 
Port  Isabel,  TX  78578;  telephone:  956- 
943-0052; 

2.  Tuesday,  February  6,  2001  -  7 
p.m. — Port  Aransas  Community  Center, 
408  North  AUister,  Port  Aransas,  TX 
78376;  telephone:  361-749-4111; 

3.  Wednesday  February  7,  2001  -  7 
p.m. — Texas  A&M  University,  200 
Seawolf  Parkway,  Galveston,  TX  77553; 
telephone:  409-740-4416; 


4.  Monday,  February  12  ,  2001  -  7 
p.m.— Larose  Regional  Park,  307  East 
5th  Street,  Larose,  LA  70373;  telephone: 
504-693-7380; 

5.  Tuesday,  February  13,  2001  -  6 
p.m. — MS  Department  of  Marine 
Resources,  1141  Bayview  Drive,  Biloxi, 
MS  39530;  telephone:  228-374-5000; 

6.  Wednesday,  February  14,  2001  -  7 
p.m. — Hilton  Beachfront  Garden  Inn. 
23092  Perdido  Beach  Boulevard,  Orange 
Beach,  AL  36561;  telephone:  334-974- 
1600; 

7.  Thursday,  February  15,  2001  -  7 
p.m. — National  Marine  Fisheries 
Service,  3500  Delwood  Beach  Road, 
Panama  City,  FL  32408;  telephone:  850- 
234-6541; 

8.  Monday,  February  19,  2001  -  7 
p.m. — ^Holiday  Inn  Beachside,  3841 
North  Roosevelt  Boulevard,  Key  West, 
FL  33040;  telephone:  305-294-2571; 

9.  Tuesday,  February  20,  2001  -  7 
p.m. — Naples  Depot  Civic  Cultural 
Center,  1051  Fifth  Avenue  South. 
Naples,  FL  34102;  telephone:  941-262- 
1776;  and 

10.  Wednesday  February  21,  2001  -  7 
p.m. — Madeira  Beach  City  Hall,  300 
Municipal  Drive,  Madeira  Beach,  FL 
33708:  telephone:  727-391-9951. 

The  Council  will  also  hear  public 
testimony  at  the  March  Council  Meeting 
during  the  week  of  March  26-29,  2001, 
before  taking  final  action  on  the  £)raft 
Amendment.  The  exact  date  for  public 
testimony  will  be  pubUshed  at  a  later 
time. 

Special  Accommodatioiis 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Anne  Alford  at  the 
Council  (see  ADDRESSES)  by  January  29, 
2001. 

Dated:  January  23.  2001. 
Bruce  C.  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  01-2692  Filed  1-31-01;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Natkxial  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 
P.D.012401D] 

Rsheries  of  the  Northeastern  United 
States;  Suppiementai  Environmentai 
impact  Statements  (SEISs)  for  ttie 
Essential  Fish  Habitat  (EFH) 
Components  of  the  Norttteast 
Muitispecies  Fishery  Management  Pian 
(FMP)  and  Atlantic  Sea  Scailop  FMP 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notification  of  intent  to  prepare 

an  SEIS;  request  for  comments;  notice  of 

scoping  meeting. 

StJMMARY:  NMFS  announces  its  intent  to 
prepare  SEISs  in  accordance  with  the 
National  Environmental  Policy  Act  of 
1969  (NEPA)  for  the  EFH  components 
for  both  the  Northeast  Muitispecies  FMP 
and  Atlantic  Sea  Scallop  FMP.  NMFS 
will  hold  a  public  scoping  meeting  and 
accept  written  comments  to  determine 
the  range  of  management  alternatives  to 
be  addressed  in  the  SEISs  to  describe 
and  identify  EFH,  minimize  to  the 
extent  practicable  the  adverse  effects  of 
fishing  on  EFH,  and  identify  other 
actions  to  encourage  the  conservation 
and  enhancement  of  EFH. 
DATES:  NMFS  will  accept  written 
comments  through  March  5,  2001.  A 
public  scoping  meeting  will  be  held  on 
Thursday,  February  22,  2001. 


ADDRESSES:  Written  comments  on  the 
intent  to  prepare  the  SEISs  and  requests 
for  the  scoping  document  or  other 
information  should  be  directed  to  the 
National  Marine  Fisheries  Service,  1 
Blackburn  Drive,  Gloucester,  MA  01930, 
Attn:  Louis  A.  Chiarella.  Telephone 
(978)  281-9277.  Comments  may  also  be 
sent  via  facsimile  (fax)  to  (978)  281- 
9301.  NMFS  will  not  accept  comments 
by  e-mail.  The  public  meeting  will  be 
held  at  the  NMFS  Northeast  Regional 
Office,  1  Blackburn  Drive,  Gloucester, 
MA  on  February  22,  2001,  3:00-  5:00 
p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Louis  A.  Chiarella,  Essential  Fish 
Habitat  Coordinator, 
(Lou.Chiarella©noaa.gov),  (978)  281- 
9277,  fax  (978)  281-9301. 
SUPPLEMENTARY  INFORMATION:  Sixteen 
groundfish  species  are  managed  through 
the  Northeast  muitispecies  complex  and 
one  species  is  managed  under  the 
Atlantic  Sea  Scallop  FMP.  In  response 
to  a  U.S.  district  court  order,  NNff'S  is 
re-evaluating  the  EFH  components 
originally  developed  as  part  of 
Amendment  1 1  to  the  Northeast 
Muitispecies  FMP  and  Amendment  9  to 
the  AUantic  Sea  Scallop  FMP  that  were 
approved  by  the  Secretary  of  Commerce 
on  March  3, 1999.  The  SEISs  will 
consider  EFH  and  Habitat  Areas  of 
Particular  Concern  (HAPC),  as  well  as 
fishing  and  non-fishing  threats  to  EFH 
as  required  under  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act. 

NMFS  is  considering  the  need  to 
revise  EFH  designations  for  Northeast 
muitispecies  and  Atlantic  sea  scallops 


based  upon  any  available  new  scientific 
information,  and  is  considering 
potential  HAPC  designations.  NMFS 
will  consider  a  range  of  alternatives  to 
minimize  adverse  effects  of  fishing 
activities  on  EFH. 

This  analysis  and  subsequent 
management  alternatives  may  be 
presented  within  separate  NEPA 
documents  or  may  be  included  within 
NEPA  dociunents  currently  being 
developed  by  NMFS  and  the  New 
England  Fishery  Management  Council 
(Council)  for  the  Northeast  Muitispecies 
FMP  and  Atlantic  Sea  Scallops  FMP. 

The  public  is  invited  to  assist  NMFS 
and  the  Coimcil  in  developing  the  scope 
of  alternatives  to  be  analyzed. 

Public  Information  Meeting 

The  public  scoping  meeting  will  be 
held  on:  Thursday,  February  22,  2001, 
from  3-5  p.m.,  NMFS  Northeast 
Regional  Office,  1  Blackburn  Drive, 
Gloucester,  MA.  Conference  Room. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Louis  A.  Chiarella  (see  ADDRESSES), 
(978)  281-9277,  at  least  5  days  prior  to 
the  meeting  date. 

Authority:  16  U.S.C.  1801  et.  seq. 
Dated:  January  26,  2001. 
Bruce  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries  National  Marine  Fisheries  Service 
[PR  Doc.  01-2695  Filed  1-31-01;  8:45  am] 
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contains  documents  ottier  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
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rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


ACTION:  To  give  firms  an  opportunity  to 
comment. 

Petitions  have  been  accepted  for  filing 
on  the  dates  indicated  from  the  firms 
listed  below. 


DEPARTMENT  OF  COMMERCE 

Economic  Devetopment  Administration 

Notice  Of  Petitions  by  Producing  Rrms 
for  Determination  of  Eligibiiity  To 
Apply  for  Trade  Adjustment 
Assistance 

agency:  Economic  Development 
Administration  (EDA). 


Firm  name 

Address 

Datepetitkxi 
accepted 

Product 

Ambu,  Inc 

611  N.  Hammonds  Ferry  Rd. 

0iro3«)1 

Medk^l  devk:es — resuscttatkMi  equipment  and  surgical  col- 

Unthfcum, MD  21090. 

lars. 

Super  Steel  Products  Corp 

7900  West  Tower  Avenue, 

01/03/01 

Cabs,  bodies  and  platforms  of  railroad  kxxxnotives,  agricul- 

H 

Milwaukee,  Wl  53223. 

tural  and  constnxrtKXi  equtpment  and  industrial  and  elec- 
trical nwchinery. 

levelation  Industries  

101  East  Oak  Street,  Boze- 

01A)3/01 

LED  illuminated  signs,  circuit  boards,  power  catwiets,  and 
cables. 

man,  1^59715. 

Covers  Unlimited,  Inc  

2205  Dutch  Lane,  Jefferson- 
vflle,  IN  47130. 

01/18A)1 

Boat  tarpaulins,  pillows,  and  upttolstery. 

Amendola  General  Woodwork 

529  Sherman  Avenue,  Ham- 

01/18/01 

Wood  fumiture  stock  and  components,  wood  fkx>ring,  humi- 

Co., Inc. 

den.  CT  06514. 

dors,  wind  chime  components  and  wooden  arms  for  lawn 
fumiture. 

Baker  Mfcrofarads,  Inc 

P.O.  Box  697,  HillsvMe,  VA 
24343. 

01/18/01 

Aluminum  electrolytk:  capacitors. 

Doyle  Enterprises,  Inc  

4330  Tmevine  Road,  Rocky 
Mount,  VA  24151. 

01/24A)1 

Knit  active  wear — pants  and  sweatshirts. 

The  petitions  were  submitted 
pursuant  to  section  251  of  the  Trade  Act 
of  1974  (19  U.S.C.  2341).  ConsequenUy, 
the  United  States  Department  of 
Commerce  has  initiated  separate 
investigations  to  determine  whether 
increased  imports  into  the  United  States 
of  articles  like  or  directly  competitive 
with  those  produced  by  each  firm 
contributed  importantly  to  total  or 
partial  separation  of  the  firm's  workers, 
or  threat  thereof,  and  to  a  decrease  in 
sales  or  production  of  each  petitioning 
firm. 

Any  party  having  a  substantial 
interest  in  the  proceedings  may  request 
a  public  hearing  on  the  matter.  A 
request  for  a  hearing  must  be  received 
by  Trade  Adjustment  Assistance,  Room 
7315,  Economic  Development 


Administration,  U.S.  Department  of 
Commerce,  Washington,  DC  20230,  no 
later  than  the  close  of  business  of  the 
tenth  calendar  day  following  the 
publication  of  this  notice. 

The  Catalog  of  Federal  Domestic 
Assistance  official  program  number  and 
title  of  the  program  under  which  these 
petitions  are  submitted  is  11.313,  Trade 
Adjustment  Assistance. 

Dated:  January  19,  2001. 
Antliony  J.  Meyer, 

Coordinator,  Trade  Adjustment  and 

Technical  Assistance. 

[PR  Doc.  01-2739  Filed  1-31-01;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Request  for  Duty-Free  Entry  of 
Scientific  instrument  or  Apparatus 

ACnON:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burdens,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on  the 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13  (44 
U.S.C.  3506(2)(A)). 
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DATES:  Written  comments  must  be 
submitted  on  or  before  April  2,  2001. 

ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clayton,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  6086,  14th  & 
Constitution  Avenue,  NW,  Washington, 
DC  20230;  phone  (202)  482-3129  or  via 
the  Internet  at  Mclayton@doc.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to:  Katie  Stephenson,  Room 
4211,  U.S.  Department  of  Commerce, 
14th  Street  &  Constitution  Avenue,  NW, 
Washington,  DC  20230;  phone  (202) 
482-2723,  fax  (202)  482-0949. 
SUPPLEMENTARY  INFOflMATKm: 

I.  Abstract 

The  Departments  of  Commerce  and 
Treasury  are  required  to  determine 
whether  nonprofit  institutions 
established  for  scientific  or  educational 
piu'poses  are  entitled  to  duty-fi«e  entry 
under  the  Florence  Agreement  of  certain 
scientific  instruments  they  import.  Form 
ITA-338P  enables  (1)  Treasury  to 
determine  whether  the  statutory 
eligibility  requirements  for  the 
institution  and  the  instrument  are 
fulfilled,  and  (2)  Commerce  to  make  a 
comparison  and  finding  as  to  the 
scientific  equivalency  of  comparable 
instruments  being  manufactured  in  the 
United  States.  Without  the  collection  of 
the  information,  Treasury  and 
Commerce  would  not  have  the 
necessary  information  to  carry  out  the 
responsibilities  of  determining 
eligibility  for  duty-free  entry  assigned 
by  law. 

n.  Method  of  Collection 

The  Department  of  Commerce 
distributes  Form  ITA-338P  to  potential 
applicants  upon  request.  The  applicant 
completes  the  form  and  then  forwards  it 
to  the  Unites  States  Customs  Service. 
Upon  acceptance  by  Customs  as  a  valid 
application,  the  application  is 
transmitted  to  Commerce  for  processing. 

m.Data 

OMB  Number:  0625-0037. 

Form  Number.  ITA-338P. 

Type  of  Review.  Extension-Regular 
Submission. 

Affected  Public:  State  or  local 
governments;  Federal  agencies; 
nonprofit  institutions. 

Estimated  Number  of  Respondents: 
50. 

Estimated  Time  per  Response:  2 
hours. 

Estimated  Total  Annual  Burden 
Hours:  100. 


Estimated  Total  Annual  Cost. 
$202,200  ($2200  for  respondents  and 
$200,000  for  federal  government). 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Conunents  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  fanuary  29,  2001. 
Madeleine  Clayton, 

Departmental  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer. 
[FR  Doc.  01-2775  Filed  1-31-01;  8:45  am] 
>  COK  3610-OS-U 


DEPARTIIENT  OF  COMMERCE 

National  Oceanic  and  Attnoapheric 
Administration 

P.D.010901B] 

Incidental  Tain  of  Marine  Mammala; 
TaMng  of  Ringed  Seals  Incidental  to 
On-ice  Seismic  Activities 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  issuance  of  a  letter  of 

authorization. 

SUMMARY:  In  accordance  with  the 
Marine  Mammal  Protection  Act 
(MMPA),  as  amended,  notification  is 
hereby  given  that  a  letter  of 
authorization  to  take  ringed  and  bearded 
seals  incidental  to  on-ice  seismic 
operations  in  the  Beaufort  Sea  off 
.^aska  was  issued  on  January  22,  2001, 
to  Western  Geophysical  of  Anchorage, 
AK. 

DATES:  This  letter  of  authorization  is 
effective  from  January  22,  2001,  through 
May  31,  2001. 

ADDRESSES:  The  application  and  letter  is 
available  for  review  in  the  following 


offices:  Office  of  Protected  Resources, 
NMFS,  1315  East-West  Highway,  Silver 
Spring,  MD  20910,  and  Western  Alaska 
Field  Office,  NMFS,  701  C  Street, 
Anphorage.  AK  99513. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  R.  HoUingshead,  NMFS,  (301) 
713-2055,  ext  128  or  Brad  Smith, 
Western  Alaska  Field  Office,  NMFS. 
(907)  271-5006. 

SUPPLEMENTARY  INFORMATION:  Section 
101(a)(5)(A)  of  the  MMPA  (16  U.S.C. 
1361  et  seq.)  directs  NMFS  to  allow,  on 
request,  the  incidental,  but  not 
intentional,  taking  of  small  numbers  of 
marine  mammals  by  U.S.  citizens  who 
engage  in  a  specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region,  if  certain  findings 
are  made  by  NMFS  and  regulations  are 
issued.  Under  the  MMPA,  the  term 
"taking"  means  to  harass,  hunt,  capture, 
or  kill  or  to  attempt  to  harass,  himt, 
capture  or  kill  marine  mammals. 

Permission  may  be  granted  for  periods 
up  to  5  years  if  NMFS  finds,  after 
notification  and  opportunity  for  public 
comment,  that  the  taking  will  have  a 
negligible  impact  on  the  species  or 
stock(s)  of  marine  mammals  and  will 
not  have  an  immitigable  adverse  impact 
on  the  availability  of  the  species  or 
stock(8)  for  subsistence  uses.  In 
addition,  NMFS  must  prescribe 
regulations  that  include  permissible 
methods  of  taking  and  other  means 
effecting  the  least  practicable  adverse 
impact  on  the  species  and  its  habitat 
and  on  the  availability  of  the  species  for 
subsistence  uses,  paying  particular 
attention  to  rookeries,  mating  groimds, 
and  areas  of  similar  significance.  The 
regulations  must  include  requirements 
pertaining  to  the  monitoring  and 
reporting  of  such  taking.  R^ulations 
governing  the  taking  of  ringed  and 
bearded  seals  incidental  to  on-ice 
seismic  surveys  were  published  on 
February  2, 1998  (63  FR  5277),  and 
remain  in  effect  until  December  31. 
2002. 

Summary  of  Request 

NMFS  received  a  request  for  a  letter 
of  authorization  on  September  11,  2000, 
fit)m  Western  Geophysical.  This  letter 
requested  a  take  by  harassment  of  a 
small  number  of  ringed  seals  and 
bearded  seals  incidental  to  conducting 
vibroseis  surveys  in  the  Beaufort  Sea  off 
Alaska. 

Issuance  of  the  letter  of  authorization 
is  based  on  findings  that  the  total 
takings  by  this  activity  will  have  a 
negligible  impact  on  the  ringed  seal 
stocks  of  the  Western  Beaufort  Sea  and 
that  the  applicant  has  met  the 
requirements  contained  in  the 
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implementing  regulations,  including 
monitoring  and  reporting  requirements. 

Dated:  January  22,  2001. 
Wanda  L.  Cain, 

Acting  Director.  Office  of  Protected  Resources. 

National  Marine  Fisheries  Service. 

[FR  Doc.  01-2694  Filed  1-31-01;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

United  States  Patent  and  Trademarit 
Office 

Submission  for  OMB  Review; 
Comment  Request 

The  United  States  Patent  and 
Trademark  Office  (USPTO)  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency:  United  States  Patent  and 
Trademark  Office  (USPTO). 

Title:  Trademark  Trial  and  Appeal 
Board  (TTAB)  Actions  (formeriy 
Petition  to  Cancel). 

Form  Numbeiis):  N/A. 

Agency  Approval  Number:  0651- 
0040. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden:  17,179  hours  annually. 

Number  of  Respondents:  61,572 
responses  per  year.  The  USPTO 
estimates  that  of  this  total,  9,863  notices 
of  opposition,  50,000  requests  for 
extension  of  time  to  file  an  opposition, 
and  1,709  petitions  to  cancel  a 
trademark  registration  will  be  submitted 
per  year. 

^vg.  Hours  Per  Response:  The  USPTO 
estimates  that  it  will  take  the  public  45 
minutes  to  complete  a  notice  of 
opposition,  10  minutes  to  complete  a 
request  for  an  extension  of  time  to  file 
an  opposition,  and  45  minutes  to 
complete  a  petition  to  cancel  a 
trademark  registration.  This  includes 
time  to  gather  the  necessary 
information,  create  the  documents,  and 
submit  the  completed  requests. 

Needs  and  Uses:  Any  individual  or 
entity,  believing  that  they  are  or  will  be 
damaged  by  the  registration  of  a 
trademark  or  service  mark,  may  file  an 
opposition  to  the  registration  of  a  mark 
or  a  request  for  an  extension  of  time  to 
file  an  opposition  imder  Section  13  of 
the  Trademark  Act,  15  U.S.C.  1063. 
Section  14  of  the  Trademark  Act,  15 
U.S.C.  1064,  allows  individuals  and 
entities  to  file  a  petition  to  cancel  the 
registration  of  a  mark.  The  USPTO 
administers  the  Trademark  Act 


according  to  37  CFR  Part  2.  These 
actions  are  governed  by  the  Trademark 
Trial  and  Appeal  Board  (TTAB),  an 
administrative  tribunal  empowered  to 
determine  the  right  to  register  and 
subsequently  determine  the  validity  of  a 
trademark.  If  a  mark  is  successfully 
opposed  or  canceled,  registration  will 
not  take  place.  There  are  no  forms 
associated  with  this  collection. 

Affected  Public:  Individuals  or 
households;  business  or  other  for-profit; 
not-for-profit  institutions;  farms;  the 
federal  Government;  and  state,  local  or 
tribal  Government. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  David  Rostker. 
(202) 395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Susan  K.  Browrn. 
Records  Officer,  Office  of  Data 
Management,  Data  Administration 
Division,  (703)  308-7400,  USPTO,  Suite 
310.  2231  Crystal  Drive,  Washington, 
DC  20231,  or  by  e-mail  at 
susan.brown@uspto  .gov . 

Written  comments  and 
reconmiendations  for  the  proposed 
information  collection  should  be  sent  on 
or  before  March  5,  2001,  to  David 
Rostker,  OMB  Desk  Officer,  Room 
10202,  New  Executive  Office  Building, 
Washington,  D.C.  20503. 

Dated:  January  24,  2001. 
Susan  K.  Brown, 

Records  Officer,  USPTO,  Office  of  Data 
Management.  Data  Administration  Division. 
(FR  Doc.  01-2715  Filed  1-31-01;  8:45  am] 

BILLING  CODE  3S10-16-ti 


DEPARTMENT  OF  COMMERCE 

United  States  Patent  and  Trademaric 
Office 

RIN  0651-AB29 

Extension  of  Comment  Period: 
Standard  for  Declaring  a  Patent 
Interference 

AGENCY:  United  States  Patent  and 
Trademark  Office,  Commerce. 

ACTION:  Notice,  extension  of  conunent 
period. 

SUMMARY:  The  period  for  commenting 
on  the  Federal  Register  notice  dated 
December  20,  2000  (65  FR  79809) 
regarding  the  standard  for  declaring  a 
patent  interference  is  extended. 
DATES:  Submit  comments  on  or  before 
February  28,  2001. 
ADDRESSES:  Send  all  comments: 


1 .  Electronically  to 
"Interference.Rulesduspto.gov". 
Subject:  "Interference-in-fact"; 

2.  By  mail  to  Director  of  the  United 
States  Patent  and  Trademark  Office, 
BOX  INTERFERENCE,  Washington,  D.C. 
20231,  ATTN:  "Interference-in-Fact";  or 

3.  By  facsimile  to  703-305-0942, 
ATTN:  "Interference-in-fact". 

FOR  FURTHER  INFORMATION  CONTACT:  Fred 

E.  McKelvey  or  Richard  Torczon  at  703- 

308-9797. 

SUPPt-EMENTARY  INFORMATION:  In  a 

Federal  Register  notice  published 
December  20.  2000,  the  public  was 
invited  to  comment  on  the  standard 
used  to  declare  patent  interferences.  In 
response  to  requests  fi'om  the  public  to 
extend  the  period  for  public  comment, 
the  comment  period  is  extended  one 
month  to  ensure  ample  opportimity  for 
public  conunent. 

Comment  Format 

Comments  should  be  submitted  in 
electronic  form  if  possible,  either  via  the 
Internet  or  on  a  3V4-inch  diskette. 
Comments  submitted  in  electronic  form 
should  be  submitted  as  ASCII  text. 
Special  characters,  proprietary  formats, 
and  encrjrption  should  not  be  used. 

Authority:  35  U.S.C.  2(b)(2)(A).  3(a)(2). 
135(a). 

Dated:  January  26.  2001. 
Nicholas  P.  Godici. 

Acting  Under  Secretary  of  Commerce  for 

Intellectual  Property  and  Acting  Director  of 

the  United  States  Patent  and  Trademark 

Office. 

(FR  Doc.  01-2820  Filed  1-31-01;  8:45  am] 

BILLING  CODE  3S10-ie-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  OMB  Reviewr; 
Comment  Request 

ACnON:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction 'Act  (44  U.S.C. 
Chapter  35). 

Title  and  OMB  Number:  Defense 
Federal  Acquisition  Regulation 
Supplement  (DFARS)  Appendix  I,  DoD 
Pilot  Mentor  Protege  OMB  Number 
0704-0332. 

Type  of  Request:  Revision. 

Number  of  Respondents:  269. 

Responses  Per  Respondent:  3. 

Annual  Responses:  393. 

Average  Burden  Per  Response:  1  hour 
reporting;  3.7  hours  recordkeeping. 
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Annual  Burden  Hours:  931  (Includes 
538  recordkeeping  hours). 

Needs  and  Uses:  Dod  needs  this 
information  to  evaluate  whether  the 
purposes  of  the  DoD  Pilot  Mentor- 
Protege  Program  have  been  met.  The 
piirposes  of  the  program  are  to:  (1) 
Provide  incentive  to  major  DoD 
contractors  to  assist  protege  firms  in 
enhancing  their  capabilities  to  satisfy 
contract  and  subcontract  requirements; 
(2)  increase  the  overall  participation  of 
protege  firms  as  subcontractors  and 
suppliers;  and  (3)  foster  the 
establishment  of  long-term  relationships 
between  protege  firms  and  major  DoD 
contractors.  This  program  implements 
Section  831  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1991 
(Pub.  L.  101-510)  and  Section  811  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  2000  (Pub.  L.  106-65)  (10 
U.S.C.  2302  note). 

Affected  Public:  Business  or  Other 
For-Profit;  Not-For-Profit  Institutions. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
Obtain  or  Retain  Benefits. 

OMB  Desk  Officer:  Mr.  Lewis  W. 
Oleinick. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Oleinick  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD  (Acquisition),  Room  10236, 
New  Executive  Office  Building, 
Washington.  DC  20503. 

DOD  Qeamnce  Officer:  Mr.  Robert 
Gushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Gushing,  WHS/DIOR, 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington,  VA  22202-4302. 

Dated:  January  25.  2001. 
Patricia  L.  ToppingB, 
Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
[FR  Doc.  01-2696  Filed  1-31-01;  8:45  am] 
aujNG  cooe  sooi-io-n 


DEPARTMENT  OF  DEFENSE 

Offlc*  of  the  Sacretary 

Submission  for  OMB  Review; 
Comment  Request 

ACmON:  Notice. 

Hie  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Ghapter  35). 

Title,  Form,  and  OMB  Number: 
National  Security  Education  Program 


NSEP  Grants  to  Institutions  of  Higher 
Education);  DD  Forms  2729,  2730;  OMB 
Number  0704-0366. 

Type  of  Request:  Extension. 

Number  of  Respondents:  185. 

Responses  Per  Respondent:  1. 

Annual  Responses:  185. 

Average  Burden  Per  Response:  8.75 
hours. 

Annual  Burden  Hours:  1,619. 

Needs  and  Uses:  The  information 
collection  requirement  is  necessary  to 
obtain  data  on  a  candidate's  background 
and  aptitude  in  determining  eligibility 
and  selection  to  the  Air  Force  Academy. 
The  information  is  required  by  10  U.S.G. 
9346.  Respondents  are  students  who  are 
applying  for  admission  to  the  Air  Force 
Academy.  If  the  information  on  this 
form  is  not  collected,  the  individual 
cannot  be  considered  for  admittance  to 
the  Air  Force  Academy. 

Affected  Public:  Business  or  Other 
For-Profit;  Not-For-Profit  Institutions. 

Frequency:  On  Occasion. 

Respondent's  Obligation:  Required  to 
Obtain  or  Retain  Benefits. 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  Room  10236.  New  Executive 
Office  Building,  Washington,  DG  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Gushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Gushing,  WHS/DIOR, 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington,  VA  22202-4302. 

Dated:  January  24,  2001. 
Patriaa  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

(PR  Doc.  01-2697  Filed  1-31-01;  8:45  am] 

B«JJNG  COOE  S001-10-M 


DEPARTMENT  OF  DEFENSE 

Office  Of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

ACTKM:  Notice. 

The  Department  of  Deffense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  imder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.G. 
Ghapter  35). 

Title,  Form,  and  OMB  Number: 
National  Security  Education  Program 
(Service  Agreement  Report  for 


Scholarship  and  Fellowship  Awards); 
DD  Forms  2752,  2753;  OMB  Number 
0704-0368. 

Type  of  Request:  Extension. 

Number  of  Respondents:  300. 

Responses  Per  Respondent:  2. 

Annual  Responses:  600.   ^ 

Average  Burden  Per  Response:  20 
minutes. 

Annual  Burden  Hours:  100. 

Needs  and  Uses:  The  information 
collection  requirement  is  necessary  to 
obtain  verification  that  applicable 
scholarship  and  fellowship  recipients 
are  fulfilling  service  obligations 
mandated  by  the  National  Security 
Education  Act  of  1991,  Title  VIII  of  Pub. 
L.  102-183,  as  amended.  DD  Form  2752 
is  the  Service  Agreement  that  award 
recipients  sign  in  order  to  acknowledge 
their  understanding  of  the  service 
obligation,  and  agree  to  the  obligation. 
DD  Form  2753  is  the  Service  Agreement 
Report  Form  on  which  the  student 
provides  an  account  of  his  or  her  work 
toward  fulfilling  the  service  obligation, 
or  justifies  a  request  for  deferment. 

Affected  Public:  Individuals  or 
Households. 

Frequency:  Semi-Annually. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  Mr.  Edward  G. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  Room  10236,  New  Executive 
Office  Building,  Washington.  DG  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Gushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Gushing,  WHS/DIOR, 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington,  VA  22202-4302. 

Dated:  January  24,  2001. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
[FR  Doc.  01-2698  Filed  1-31-01;  8:45  am] 
BtLUNG  CODE  5001-10-M 


DEPARTMENT  OF  DEFENSE 

Office  of  ttie  Secretary 

Defense  Intelligence  Agency,  Science 
and  Technology  Advisory  Board 
Closed  Panel  Meeting 

agency:  Department  of  Defense,  Defense 
Intelligence  Agency. 
ACTION:  Notice. 

SUMMARY:  Pursuant  to  the  provisions  of 
Subsection  (d)  of  Section  10  of  Public 
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Law  92-463,  as  amended  by  Section  5 
of  Public  Law  94—409,  notice  is  hereby 
given  that  a  closed  meeting  of  the  DIA 
Science  and  Technology  Advisory 
Board  has  been  scheduled  as  follows: 
DATES:  15  February  2001  (0830am  to 
1600pm). 

ADDRESSES:  The  Defense  Intelligence 
Agency,  200  MacDill  Blvd.,  Washington, 
DC  20340. 

FOR  FURTHER  INFORMATION  CONTACT: 
Victoria  J.  Prescott,  Executive  Secretary, 
DIA  Science  and  Technology  Advisory 
Board,  Washington,  DC  20340-1328, 
(202)231-4936. 

SUPPt.EMENTARY  INFORMATION:  The  entire 
meeting  is  devoted  to  the  discussion  of 
classified  information  as  defined  in 
Section  552b(c)(l),  Title  5  of  the  U.S. 
Code,  and  therefore  will  be  closed  to  the 
public.  The  Board  will  receive  briefings 
on  and  discuss  several  current  critical 
intelligence  issues  and  advise  the 
Director,  DIA,  on  related  scientific  and 
technical  matters. 

Dated:  January  26,  2001. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register,  Liaison 
Officer.  Department  of  Defense. 

[FR  Doc.  01-2766  Filed  1-31-01;  8:45  am] 

BILLING  COOE  S001-10-H 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Science  Board 

ACTION:  Notice  of  Advisory  Committee 
Meetings. 

SUMMARY:  The  Defense  Science  Board 
(DSB)  Task  Force  on  Chemical  Warfare 
Defense  will  meet  in  closed  sessions  on 
February  12,  2001;  February  26,  2001; 
March  12-13,  2001;  and  March  26, 
2001;  at  SAIG,  Inc.,  4001  N.  Fairfax 
Drive,  Arlington,  VA.  The  Task  Force 
will  assess  the  possibility  of  controlling 
the  risk  and  consequences  of  a  chemicad 
warfare  (GW)  attack  to  acceptable 
national  seciu'ity  levels  within  the  next 
five  years. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition,  Technology  & 
Logistics  on  scientific  and  technical 
matters  as  they  affect  the  perceived 
needs  of  the  Department  of  Defense.  At 
these  meetings,  the  Task  Force  will 
assess  current  national  security  and 
military  objectives  with  respect  to  GW 
attacks;  CW  threats  that  significantly 
challenge  these  objectives  today  and  in 
the  future;  the  basis  elements  (R&D, 
materiel,  acquisition,  personnel, 


training,  leadership)  required  to  control 
risk  and  consequences  to  acceptable 
levels,  including  counterproliferation; 
intelligence,  warning,  disruption; 
tactical  detection  and  protection  (active 
and  passive);  consequence  management; 
attribution  and  deterrence:  and  policy. 
The  Task  Force  will  also  assess  the 
testing  and  evaluation  necessary  to 
demonstrate  and  maintain  the  required 
capability  and  any  significant 
impediments  to  accomplishing  this  goal. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Pub.L.  No.  92-463.  as  amended  (5 
U.S.C.  App.  II),  it  has  been  determined 
that  these  Defense  Science  Board 
meetings,  concern  matters  listed  in  5 
U.S.C.  552b(c)(l),  and  that  accordingly 
these  meetings  will  be  closed  to  the 
public. 

Dated:  January  26,  2001. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  01-2765  Filed  1-31-01;  8:45  am] 

BtLLMQ  COOE  S001-10-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Board  of  Visitors,  United  States 
Military  Academy 

AGENCY:  United  States  Military 
Academy. 

ACTION:  Notice  of  Open  Meeting. 

SUMMARY:  In  accordance  with  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463), 
annoimcement  is  made  of  the  following 
meeting: 

Name  of  Committee:  Board  of 
Visitors,  United  States  Military 
Academy. 

Date  of  Meeting:  28  February  2001. 

Place  of  Meeting:  Veteran  Affairs 
Conference  Room,  Room  418,  Senate 
Russell  Office  Bldg.,  Washington,  DC. 

StTf  Time  of  Meeting:  Approximately 
9:30  a.m. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
fiulher  information,  contact  Lieutenant 
Colonel  John  L.  Pothin,  United  States 
Military  Academy,  West  Point,  NY 
10996-5000,  (845)  938-4200. 
SUPPLEMENTARY  INFORMATION:  Proposed 
Agenda:  Organizational  Meeting  of  the 
Board  of  Visitors.  All  proceedings  are 
open. 

Gregory  D.  Showalter, 

Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  01-2778  Filed  1-31-01;  8:45  am] 

BHJJNO  COOE  3710-Oe-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army,  Corps  of 
Engineers 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  the  South  Shore,  Staten 
Island,  New  York,  Beach  Erosion 
Control  and  Storm  Damage  Protection 
Study:  Feasit>ility  Phase 

agency:  U.S.  Army  Corps  of  Engineers, 

DoD. 

ACTION:  Notice  of  Intent. 

SUMMARY:  The  New  York  District  of  the 
U.S.  Army  Corps  of  Engineers  is 
preparing  a  Draft  Environmental  Impact 
Statement  (DEIS)  to  ascertain 
compliance  with  and  to  lead  to  the 
production  of  a  National  Environmental 
Policy  Act  (NEPA)  document  in 
accordance  with  the  President's  Council 
of  Environmental  Quality  (CECi)  Rules 
and  Regulations,  as  defined  and 
amended  in  40  Code  Federal 
Regulations  (CFR)  Parts  1500-1508, 
Corps'  Principals  and  Guidelines  as 
defiiiied  in  Engineering  Regulation  (ER) 
1105-2-100  and  (ER)  1105-1-200  and 
other  applicable  Federal  and  State 
environmental  laws  for  the  proposed 
beach  erosion  control  and  storm  damage 
protection  improvements  to  the  south 
shore  of  Staten  Island,  New  York. 

The  study  area  includes  New  York 
Harbor  (Lower  Bay),  western  Atlantic 
Ocean,  southern  Staten  Island  shoreline 
consisting  of  approximately  1 3  miles  of 
coast  in  the  Borough  of  Staten  Island 
from  Ft.  Wadsworth  to  Tottenville. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
request  additional  information,  please 
contact  Jenine  Gallo,  Project  Biologist  at 
(212)  264-0912,  Plaiming  Division, 
Corps  of  Engineers,  New  York  District, 
26  Federal  Plaza,  New  York,  New  York 
10278-0090. 

SUPPLEMENTARY  INFORMATION:  This  study 
is  authorized  by  a  resolution  of  the  U.S. 
House  of  Representatives  Committee  on 
Public  Works  and  Transportation  and 
adopted  May  13, 1993  which  reads: 

"The  Secretary  of  the  Army,  acting 
through  the  Chief  of  Engineers,  is 
requested  to  review  the  report  of  the 
Chief  of  Engineers  on  the  Staten  Island 
Coast  from  Fort  Wadsworth  to  Arthur 
Kill,  New  York,  published  as  House 
Document  181,  Eighty-ninth  Congress, 
First  Session,  and  other  pertinent 
reports,  to  determine  whether 
modifications  of  the  recommendations 
contained  therein  are  advisable  at  the 
present  time,  in  the  interest  of  l>each 
erosion  control  and  storm  damage 
reduction  and  related  purposes  on  the 
South  Shore  of  Staten  Island,  New  York, 
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particularly  in  and  adjacent  to  the 
conununities  of  New  Dorp  Beach, 
Oai^wood  Beach  and  Annandale  Beach, 
New  York. 

1.  Description  of  the  Previously 
Authorized  Project:  The  Federal  project 
authorized  in  House  Document  181, 
89th  Congress  (October  27,  1965),  1st 
Session  provided  combined  shore  and 
hurricane  protection  between  Ft. 
Wadsworth  and  Tottenville  Beach; 
shore  protection  at  Great  Kills  Park  and 
between  Arbutus  Lake  and  Sequine 
Point.  The  recommended  protective 
works  included  beach  fill  with  dunes, 
groins,  levees,  floodwalls,  interior 
drainage  facilities  including  pumping 
stations  and  relocations.  The  authorized 
project  was  not  constructed  due  to  a 
lack  of  non-Federal  support.  The  current 
study  is  based  upon  renewed  local 
interest  expressed  by  the  New  York 
State  Department  of  Environmental 
Conservation  and  the  New  York  City 
Department  of  Enviroiunental 
Protection. 

2.  Two  types  of  environmental 
analysis  will  be  conducted;  impacts 
associated  with  structural  and  non- 
structural storm  damage  reduction 
improvements  and  non-structural  shore 
protection  improvements,  including 
sand  borrow  area  investigations  and 
analyses  required  for  mitigation 
planning  purposes. 

3.  Public  scoping  meeting(s)  are 
expected  to  be  scheduled  in  April  2001 . 
Meeting(s)  will  be  held  in  Staten  Island 
at  locations  not  yet  determined.  Results 
from  the  public  scoping  meeting(s)  with 
the  District  and  Federal,  state  and  local 
agency  coordination  will  be  addressed 
in  the  DEIS.  Parties  interested  in 
receiving  notices  of  public  scoping 
meeting(s)  or  copies  of  the  Scopii^ 
Document  should  contact  Jenine  Gallo 
at  the  above  address. 

4.  Federal  agencies  interested  in 
participating  as  a  Cooperating  Agency 
are  requested  to  submit  a  letter  of  intent 
to  Colonel  William  H.  Pearce,  District 
Engineer  at  the  above  address. 

5.  Estimated  Date  of  DEIS  availability: 
December  2003. 

Frank  Santomauro, 

Chief,  Planning  Division. 

IFR  Doc.  01-2777  Filed  1-31-01;  8:45  am] 

BILUNG  CODE  3710-06-41 


DEPARTMENT  OF  ENERGY 

Office  of  Security  and  Emergency 
Operations;  Agency  Information 
Collection  Activities:  Proposed 
Collection;  Comment  Request 

AGENCY:  Department  of  Energy. 


ACTION:  Notice  of  proposed  Agency 
information  collection  and  request  for 
comments. 

SUMMARY:  The  Department  of  Energy 
(DOE)  invites  public  comment  on  a 
proposed  information  collection  that 
EKDE  is  developing  for  submission  to  the 
Office  of  Management  and  Budget 
(OMB),  pursuant  to  the  Paperwork 
Reduction  Act  of  1995.  This  collection 
would  gather  information  over  a  three- 
year  period  from  DOE  Federeil  and 
contractor  etbployees  concerning 
knowledge  of  DOE  required  security 
procediues. 

DATES:  Written  comments  must  be 
submitted  by  April  2,  2001.  If  you 
anticipate  difficulty  in  submitting 
comments  within  that  period,  contact 
the  person  listed  below  as  soon  as 
possible. 

ADDRESSES:  Written  comments  may  be 
sent  to  Stephanie  Grimes,  U.S. 
Department  of  Energy,  Headquarters, 
SO-213,  19901  Germantown  Road, 
Germantown,  MD,  20874-1290;  or  by 
FAX  at  (301)  903-4601;  or  by  e-mail  at 
stephanie.grimes@hq.doe.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  forms  and  instructions 
should  be  directed  to  Stephanie  Grimes 
using  the  contact  information  listed 
above. 

SUPPLEMENTARY  INFORMATION: 

Collection  Title:  Security  Knowledge 
Survey. 

OAffl  (Control  Number:  None. 

Type  of  Request:  New  collection. 

Frequency  of  response:  semi-annually. 

Respondents:  DOE  Federal  and 
contractor  employees. 

Estimated  number  of  annual 
respondents:  12,000. 

Estimated  total  aimual  burden  hours: 
2,000  hours. 

Baclcground 

The  E)epartment  of  Energy,  as  part  of 
its  effort  to  comply  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13. 
44  U.S.C.  Chapter  35),  provides  the 
general  public  and  other  Federal 
agencies  with  opportimities  to  comment 
on  collections  of  information  conducted 
by  or  in  conjimction  with  DOE.  Any 
comments  received  help  the  Department 
to  prepare  data  requests  that  maximize 
the  utility  of  the  information  collected, 
and  to  assess  the  impact  of  collection 
requirements  on  the  public.  Also,  DOE 
will  later  seek  approval  by  the  Office  of 
Management  and  Budget  (OMB)  of  the 
collections  under  Section  3506(c)  of  the 
Paperwork  Reduction  Act  of  1995. 

Data  will  be  collected  from  DOE 
Federal  and  contractor  employees  to 


ascertain  their  general  level  of 
knowledge  of  DOE  required  security 
procedures.  Data  will  be  collected  from 
employees  using  a  web-based  survey 
and  will  consist  of  16  multiple  choice 
questions.  Participation  is  totally 
voluntary  and  anonymous.  The  data 
collected  will  indicate  the  general  level 
of  security  awareness  of  the  respondent 
population  and  indicate  those  security 
functional  areas  which  require 
increased  secvuity  education  and 
awareness  emphasis.  The  data  will  also 
provide  input  for  an  evaluation  of  the 
DOE  Security  Program  performance  in 
compliance  with  the  Government 
Performance  and  Results  Act  1993 
(GPRA). 

Request  for  Comments 

DOE  invites  comments  from 
prospective  respondents  and  other 
interested  parties  on:  (1)  Whether  the 
proposed  collection  of  data  is  necessary 
to  measure  the  knowledge  of  DOE 
employees  regarding  DOE  security 
procediu«s;  (2)  the  accuracy  of  DOE's 
estimate  of  the  burden  of  the  proposed 
information  collection;  or  (3)  any  means 
of  minimizing  the  burden  of  the 
collection  of  information  on  those  who 
choose  to  respond.  Additional 
information  about  DOE's  proposed 
information  collection  may  be  obtained 
from  the  contact  person  named  in  this 
notice. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  the  form.  They  also  will 
become  a  matter  of  public  record. 

Statutory  Authority:  Section  3506(c)  of  the 
Paperwork  Reduction  Act  of  1995  (Pub.  L. 
104-13.  44  U.S.C.  Chapter  35). 

Issued  in  Washington,  DC  on  January  24, 
2001. 
Susan  L.  Prey, 

Director,  Records  Management  Division, 
Office  of  Records  and  Business  Management, 
Office  of  the  Chief  Information  Officer. 
(PR  Doc.  01-2761  Filed  1-31-01;  8:45  am] 

BILUNG  CODE  64S(M>1-P 


DEPARTMENT  OF  ENERGY 

Office  of  Security  and  Emergency 
Operations;  Agency  Information 
Collection  Activities:  Proposed 
Collection;  Comment  Request 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  proposed  Agency 
information  collection  and  request  for 
comments. 

SUMMARY:  The  Department  of  Energy 
(DOE)  invites  public  comment  on  a 
proposed  information  collection  that 


Federal  Register /Vol.  66,  No.  22  /  Thursday,  February  1.  2001 /Notices 


8575 


DOE  is  developing  for  submission  to  the 
Office  of  Management  and  Budget 
(OMB),  pursuant  to  the  Paperwork 
Reduction  Act  of  1995.  This  collection 
would  gather  information  over  a  three- 
year  period  from  DOE  Federal  and 
contractor  employees  concerning  their 
opinion  of  the  DOE  seciu-ity  program  in 
the  workplace. 

DATES:  Written  comments  must  be 
submitted  by  April  2,  2001.  If  you 
anticipate  difficulty  in  submitting 
comments  within  that  period,  contact 
the  person  listed  below  as  soon  as 
possible. 

ADDRESSES:  Written  comments  may  be 
sent  to  Stephanie  Grimes,  U.S. 
Department  of  Energy,  Headquarters, 
SO-213,  19901  Germantown  Road, 
Germantown,  MD,  20874-1290;  or  by 
FAX  at  (301)  903-4601;  or  by  e-mail  at 
stephanie.grimes@hq.doe.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  forms  and  instructions 
should  be  directed  to  Stephanie  Grimes 
using  the  contact  information  listed 
above. 

SUPPLEMENTARY  INFORMATION: 

Collection  Title:  Seciu-ity  Opinion 
Survey. 

OAffi  Control  Number:  None. 

Type  of  Request:  New  collection. 

Frequency  of  response:  semi-annually. 

Respondents:  DOE  Federal  and 
contractor  employees. 

Estimated  number  of  annual 
respondents:  12,000. 

Estimated  total  annual  burden  hours: 
4,000  hours. 

Background 

The  Department  of  Energy,  as  part  of 
its  effort  to  comply  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35),  provides  the 
general  public  and  other  Federal 
agencies  with  opportunities  to  comment 
on  collections  of  information  conducted 
by  or  in  conjimction  with  DOE.  Any 
comments  received  help  the  Department 
to  prepare  data  requests  that  maximize 
the  utility  of  the  information  collected, 
and  to  assess  the  impact  of  collection 
requirements  on  the  public.  Also,  EKDE 
will  later  seek  approval  by  the  Office  of 
Management  and  Budget  (OMB)  of  the 
collections  under  Section  3506(c)  of  the 
Paperwork  Reduction  Act  of  1995. 

Data  will  be  collected  from  DOE 
Federal  and  contractor  employees  to 
ascertain  their  opinion  of  the  DOE 
secimty  program.  Data  will  be  collected 
from  employees  using  a  web-based 
survey  and  will  consist  of  30  multiple 
choice  opinion  questions.  Participation 
is  totally  voluntary  and  anonymous.  The 


data  collected  will  indicate  the 
respondent's  opinion  of  the 
effectiveness  of  the  DOE  secimty 
program  in  the  workplace  and  indicate 
those  security  functional  areas  which 
require  increased  security  education 
and  awareness  emphasis.  The  data  will 
also  provide  input  for  an  evaluation  of 
the  DOE  Security  Program  performance 
in  compliance  with  the  Government 
Performance  and  Results  Act  1993 
(GPRA). 

Request  for  Comments 

DOE  invites  comments  from 
prospective  respondents  and  other 
interested  parties  on:  (1)  Whether  the 
proposed  collection  of  data  is  necessary 
to  measure  the  opinion  of  DOE 
employees  regarding  the  effectiveness  of 
the  DOE  security  program;  (2)  the 
accuracy  of  DOE's  estimate  of  the 
burden  of  the  proposed  information 
collection;  or  (3)  any  means  of 
minimizing  the  burden  of  the  collection 
of  information  on  those  who  choose  to 
respond.  Additional  information  about 
DOE's  proposed  information  collection 
may  be  obtained  from  the  contact 
person  named  in  this  notice. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  the  form.  They  also  will 
become  a  matter  of  public  record. 

Statutory  Authority:  Section  3506(c)  of  the 
Paperwork  Reduction  Act  of  1995  (Pub.  L. 
104-13.  44  U.S.C.  Chapter  35). 

Issued  in  Washington,  DC  on  )anuary  24, 
2001. 

Susan  L.  Frey, 

Director,  Records  Management  Division, 
Office  of  Records  and  Business  Management, 
Office  of  the  Chief  Information  Officer. 

[FR  Doc.  01-2762  Filed  1-31-01;  8:45  am] 

BILLING  CODE  64SO-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Ertergy  Regulatory 
Commission 

[Docket  No.  1001-511-000,  FERC-511] 

Proposed  Information  Collection  and 
Request  for  Comments 

lanuary  26.  2001. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice  of  proposed  information 

collection  and  request  for  comments. 

SUMMARY:  In  compliance  with  the 
requirements  of  Section  3506(c)(2)(a)  of 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  No.  104-13).  the  Federal  Energy 
Regulatory  Commission  (Commission)  is 


soliciting  public  comment  on  the 
specific  aspects  of  the  information 
collection  described  below. 

DATES:  Consideration  will  be  given  to 
comments  submitted  on  or  before  April 
2,2001. 

ADDRESSES:  Copies  of  the  proposed 
collection  of  inJFormation  can  be 
obtained  from  and  written  comments 
may  be  submitted  to  the  Federal  Energy 
Regulatory  Commission,  Attn:  Michael 
Miller,  Office  of  the  Chief  Information 
Officer,  CI-1.  888  First  Street  NE., 
Washington,  DC  20426. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Miller  may  be  reached  by 
telephone  at  (202)  208-1415.  by  fax  at 
(202)  208-2425,  and  by  e-mail  at 
mike.miller@ferc.fed.  us. 

SUPPt^MENTARY  INFORMATION:  The 

information  collected  under.the 
requirements  of  FERC-511  "Application 
for  Transfer  of  License"  (OMB  No. 
1902-0069)  is  used  by  the  Commission 
to  implement  the  statutory  provisions  of 
Part  I,  Sections  4(e)  and  8  of  the  Federal 
Power  Act  (FPA)  16  U.S.C.  792-«28c. 
Section  4(e)  authorizes  the  Commission 
to  issue  licenses  for  the  construction, 
operation  and  maintenance  of 
reservoirs,  power  houses  and 
transmission  lines  or  other  bcilities 
necessary  for  development  and 
improvement  of  navigation  and  for  the 
development,  transmission,  and 
utilization  of  power  from  bodies  of 
water  Congress  has  jurisdiction  over. 
Section  8  of  the  FPA  provides  that  the 
voluntary  transfer  of  any  license  can 
only  be  made  with  the  written  approval 
of  the  Commission.  Any  successor  to  the 
licensee  may  assign  the  rights  of  the 
original  licensee  but  is  subject  to  all  of 
the  conditions  of  the  license.  The 
information  filed  with  the  Commission 
is  a  mandatory  requirement  contained 
in  the  format  of  a  written  application  for 
transfer  of  license,  executed  jointly  by 
the  parties  of  the  proposed  transfer.  The 
transfer  of  a  license  may  be  occasioned 
by  the  sale  or  merger  of  a  licensed 
hydroelectric  project.  It  is  used  by  the 
Commission's  staff  to  determine  the 
qualifications  of  the  proposed  transferee 
to  hold  the  license,  and  to  prepare  the 
transfer  of  the  license  order.  The 
Commission  implements  these  filing 
requirements  in  the  Code  of  Federal 
Regulations  (CFR)  under  18  CFR  Part  9. 

Action:  The  Commission  is  requesting 
a  three-year  extension  of  the  current 
expiration  date,  with  no  changes  to  the 
existing  collection  of  data. 

Burden  Statement:  Public  reporting 
burden  for  this  collection  is  estimated 
as: 
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Number  of  respondents  annually 
0) 

Number  of  re- 
sponses per 
respondent 

(2) 

Average  bur- 
den hours  per 
response 

(3) 

Total  annual 
burden  hours 

(1)x(2)x(3) 

23  ; 

1 

40 

920 

Estimated  cost  burden  to  respondents: 
920  hours/2,080  hours  per 
yearx$115,357  per  year  =  $51,023.  The 
cost  per  respondent  is  equal  to  $2,218. 

The  reporting  burden  includes  the 
total  time,  effort,  or  financial  resources 
expended  to  generate,  maintain,  retain, 
disclose,  or  provide  the  information 
including:  (1)  Reviewing  instructions; 

(2)  developing,  acquiring,  installing,  and 
utilizing  technology  and  systems  for  the 
purposes  of  collecting,  validating, 
verifying,  processing,  maintaining, 
disclosing  and  providing  information; 

(3)  adjusting  the  existing  ways  to 
comply  with  any  previously  applicable 
instructions  and  requirements;  (4) 
training  personnel  to  respond  to  a 
collection  of  information;  (5)  searching 
data  sources;  (6)  completing  and 
reviewing  the  collection  of  information; 
and  (7)  transmitting,  or  otherwise 
disclosing  the  information. 

The  estimate  of  cost  for  respondents 
is  based  upon  salaries  for  professional 
and  clerical  support,  as  well  as  direct 
and  indirect  overhead  costs.  Direct  costs 
include  all  costs  directly  attributable  to 
providing  this  information,  such  as 
administrative  costs  and  the  cost  for 
information  technology.  Indirect  or 
overhead  costs  are  costs  incurred  by  an 
organization  in  support  of  its  mission. 
These  costs  apply  to  activities  which 
benefit  the  whole  organization  rather 
than  any  one  particular  function  or 
activity. 

Comments  are  invited  on:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Conunission, 
including  whether  the  information  will 
have  practical  utility;  (2)  the  acciu^cy  of 
the  agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated. 


electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology 
e.g.  permitting  electronic  submission  of 
responses. 

David  P.  Boergers, 

Secretary. 

IFR  Doc.  01-2726  Filed  1-31-01;  8:45  am] 

BtUMQ  COOe  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docicat  No.  IC01-51 5-000,  FERC-515] 

Proposed  information  Collection  and 
Request  for  Comments 

January  26,  2001. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice  of  proposed  information 

collection  and  request  for  comments. 

SUMMARY:  In  compliance  with  the 
requirements  of  section  3506(c)(2)(a)  of 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  No.  104-13),  the  Federal  Energy 
Regulatory  Commission  (Commission]  is 
soliciting  public  comment  on  the 
specific  aspects  of  the  information 
collection  described  below. 

DATES:  Consideration  will  be  given  to 
conunents  submitted  on  or  before  April 
2,  2001. 

ADDRESSES:  Copies  of  the  proposed 
collection  of  information  can  be 
obtained  from  and  written  comments 
may  be  submitted  to  the  Federal  Energy 
Regulatory  Commission,  Attn:  Michael 
Miller,  Office  of  the  Chief  Information 
Officer,  a-1,  888  First  Street  NE., 
Washington,  DC  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Miller  may  be  reached  by 
telephone  at  (202)  208-1415,  by  fax  at 
(202)  208-2425,  and  by  e-mail  at 
mike. miHer@ferc.  fed.  us. 

SUPPLEMENTARY  INFORMATION:  The 
information  collected  imder  the 


requirementes  of  FERC-515 
"Hydropower  Licensing,  Declaration  of 
hitention"  (OMB  No.  1902-0079)  is  used 
by  the  Commission  to  implement  the 
statutory  provisions  of  part  I,  sections 
23(b)  of  the  Federal  Power  Act  (FPA)  16 
U.S.C.  817.  Section  23(b)  authorizes  the 
Commission  to  make  a  determination  as 
to  whether  it  has  jurisdiction  over  a 
proposed  hydroelectric  project.  Section 
23(b)  also  requires  that  any  person 
intending  to  construct  project  works  on 
a  navigable  commerce  clause  water 
must  file  a  declaration  of  their  intention 
to  do  so  with  the  Commission.  If  the 
Commission  finds  the  proposed  project 
will  have  an  impact  on  "interstate  or 
foreign  conamerce",  then  the  person 
intending  to  construct  the  project  must 
obtain  a  Commission  license  or 
exemption  before  starting  construction. 
Such  sites  are  generally  on  streams 
defined  by  as  U.S.  navigation  waters, 
and  over  which  the  Commission  has 
jurisdiction  under  its  authority  to 
regulate  foreign  and  interstate 
commerce.  The  information  is  collected 
in  the  form  of  a  written  application, 
declaring  the  applicant's  intent  and  use 
by  Commission  staff  to  research  the 
jurisdictional  aspects  of  the  project. 
This  research  includes  examining  maps 
and  land  ownership  records  to  establish 
whether  or  not  there  is  Federal 
jurisdiction  over  the  lands  and  waters 
affected  by  the  project.  A  finding  of  non- 
jurisdictional  by  the  Commission 
eliminates  a  substantial  paperwork 
burden  for  the  applicant  who  might 
otherwise  have  to  file  for  a  license  or 
exemption  application.  The 
Commission  implements  these  filing 
requirements  in  the  Code  of  Federal 
Regiilations  (CFR)  under  18  CFR  part  24. 

Action:  The  Commission  is  requesting 
a  three-year  extension  of  the  current 
expiration  date,  with  no  changes  to  the 
existing  collection  of  data. 

Burden  Statement:  Public  reporting 
burden  for  this  collection  is  estimated 
as: 
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Number  of  respondents  annually 
(1) 

Numt)er  of  re- 
sponses per 
respondent 

(2) 

Average  bur- 
den hours  per 
response 

(3) 

Total  annual 
burden  hours 

(1)x(2)x(3) 

10 

1 

80 

800 

Estimated  cost  burden  to  respondents: 
800  hours/2,080  hours  per  year  x 
$115,357  per  year  =  $44,368.  The  cost 
per  respondent  is  equal  to  $4,436. 

The  reporting  burden  includes  the 
total  time,  effort,  or  financial  resources 
expended  to  generate,  maintain,  retain, 
disclose,  or  provide  the  information 
including:  (1)  Reviewing  instructions; 

(2)  developing,  acquiring,  installing,  and 
utilizing  technology  and  systems  for  the 
purposes  of  collecting,  validating, 
verifying,  processing,  maintaining, 
disclosing  and  providing  information; 

(3)  adjusting  the  existing  ways  to 
comply  with  any  previous  applicable 
instructions  and  requirements;  (4) 
training  persoimel  to  respond  to  a 
collection  of  information;  (5)  search  data 
soiut:es;  (6)  completing  and  reviewing 
the  collection  of  information;  and  (7) 
transmitting,  or  otherwise  disclosing  the 
information. 

The  estimate  of  cost  for  respondents 
is  based  upon  salaries  for  professional 
and  clerical  support,  as  well  as  direct 
and  indirect  overhead  costs.  Direct  costs 
include  all  costs  directly  attributable  to 
providing  this  information,  such  as 
administrative  costs  and  the  cost  for 
information  technology.  Indirect  or 
overhead  costs  are  costs  incurred  by  an 
organization  in  support  of  its  mission. 
These  costs  apply  to  activities  which 
benefit  the  whole  organization  rather 
than  any  one  particular  function  or 
activity. 

Comments  are  invited  on:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Commission, 
including  whether  the  information  will 
have  practical  utility;  (2)  the  accuracy  of 
the  agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 


collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology 
e.g.  permitting  electronic  submission  of 
responses. 

David  P.  Boergers, 

Secretary. 

{FR  Doc.  01-2728  Filed  1-31-01;  8:45  am) 

BILLING  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  IC01-523-000,  FERC-523] 

Proposed  Information  Collection  and 
Request  for  Comments 

January  26,  2001. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice  of  proposed  information 

collection  and  request  for  comments. 

summary:  In  compliance  vdth  the 
requirements  of  section  3506(c)(2)(a)  of 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  No.  104-13),  the  Federal  Energy 
Regulatory  Conunission  (Commission)  is 
soliciting  public  comment  on  the 
specific  aspects  of  the  information 
collection  described  below. 

DATES:  Consideration  will  be  given  to 
comments  submitted  on  or  before  April 
2,  2001. 

ADDRESSES:  Copies  of  the  proposed 
collection  of  information  can  be 
obtained  fium  and  written  comments 
may  be  submitted  to  the  Federal  Energy 
Regulatory  Commission,  Attn:  Michael 
.Miller,  Office  of  the  Chief  Information 


Officer,  CI-1,  888  First  Street  NE., 
Washington,  DC  20426. 

FOR  FURTHER  INFORMATION  CO^r^ACT: 
Michael  Miller  may  be  reached  by 
telephone  at  (202)  208-1415,  by  fax  at 
(202)  208-2425,  and  by  e-mail  at 
mike.miller@ferc.fed.  us. 

SUPPLEMENTARY  INFORMATION:  The 
information  collected  under  the 
requirements  of  FERC-523 
"Applications  for  Authorization  of 
Issuance  of  Securities"  (OMB  No.  1902- 
0043)  is  used  by  the  Commission  to 
implement  the  statutory  provisions  of 
sections  19,  20  and  204  of  the  Federal 
Power  Act  (FPA),  16  U.S.C.  792-828c. 
Under  the  FPA  a  public  utility  or 
licensee  must  obtain  Commission 
authorization  for  the  issuance  of 
seciuities  or  the  assiunption  of 
liabilities  pursuant  to  the  sections 
identified  above.  Public  utilities  or 
licensees  are  not  permitted  to  issue 
securities  or  assume  any  obligations  or 
liabilities  as  guarantor,  indorser,  or 
surety  or  otherwise  in  respect  of  any 
other  security  of  another  person,  unless 
and  until, .they  have  submitted  an 
application  to  the  Commission  who  will 
in  turn,  issues  an  order  authorizing 
assumption  of  the  liability  or  issuance 
of  securities.  The  information  filed  in 
applications  to  the  Commission  is  used 
to  determine  the  Commission's 
acceptance  and/ or  rejection  for  granting 
authorization  for  either  issuances  of 
securities  or  assumptions  of  obligations 
or  liabilities  to  licensees  and  public 
utilities.  The  Commission  implements 
these  filing  requirements  in  the  Code  of 
Federal  Regulations  (CFR)  under  18  CFR 
parts  20,  34, 131.43, 131.50. 

Action:  The  Commission  is  requesting 
a  three-year  extension  of  the  current 
expiration  date. 

Burden  Statement:  Public  reporting 
burden  for  this  collection  is  estimated 
as: 


No.  of  respondents  annually 
(1) 

No.  of  re- 
sponses per 
respondent 

(2) 

Average  bur- 
den hours  per 
response 

(3) 

Total  annual 
burden  hours 

(1)  X  (2)  X  (3) 

60 - 

1 

110 

6,600 
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Estimated  cost  burden  to  respondents: 
6,600  hours  divided  by  2080  bours  per 
year  times  $115,357  per  year  equals 
$366,036.  The  cost' per  respondent  is 
equal  to  $6,100. 

The  reporting  burden  includes  the 
total  time,  efibrt,  or  financial  resources 
expended  to  generate,  maintain,  retain, 
disclose,  or  provide  the  information 
including:  (1)  Reviewring  instructions; 

(2)  developing,  acquiring,  installing,  and 
utilizing  technology  and  systems  for  the 
purposes  of  collecting,  validating, 
verifying,  processing,  maintaining, 
disclosing  and  providing  information; 

(3)  adjusting  the  existing  ways  to 
comply  with  any  previously  applicable 
instructions  and  requirements;  (4) 
training  personnel  to  respond  to  » 
collection  of  information;  (5)  searching 
data  sources;  (6)  completing  and 
reviewing  the  collection  of  information; 
and  (7)  transmitting,  or  otherwise 
disclosing  the  information. 

The  estimate  of  cost  for  respondents 
is  based  upon  salaries  for  professional 
and  clerical  support,  as  well  as  direct 
and  indirect  overhead  costs.  Direct  costs 
include  all  costs  directly  attributable  to 
providing  this  information,  such  as 
administrative  costs  and  the  cost  for 
information  technology.  Indirect  or 
overhead  costs  are  costs  incurred  by  an 
organization  in  support  of  its  mission. 
These  costs  apply  to  activities  which 
benefit  the  whole  organization  rather 
than  any  one  particular  function  or 
activity. 

Conmients  are  invited  on:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Commission, 
including  whether  the  information  will 
have  practical  utility;  (2)  the  acciiracy  of 
the  Commission's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assimiptions  used; 
(3)  ways  to  enhance  the  quality,  utility 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mecbanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology 
e.g.  permitting  electronic  submission  of 
responses. 

David  P.  Boe^jers, 

Secretary. 

(FR  Doc.  01-2729  Filed  1-31-01;  8:45  am] 

BRJJNQ  COK  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  No.  EC01-60-000] 

Continental  Energy  Services,  Inc.  and 
BBI  Power  Corporation;  Notice  of 
Riing 

January  26,  2001. 

Take  notice  that  on  January  17,  2001, 
pursuant  to  Section  203  of  the  Federal 
Power  Act  and  Part  33  of  the 
Commission's  regulations.  Continental 
Energy  Services,  Inc.  (Continental),  BBI 
Power  Corporation,  and  CES 
Acquisition  Corporation  (Applicants) 
filed  an  amendment  to  the  joint 
application  foi*  approval  of  the 
disposition  of  Continental's 
jurisdictional  facilities.  The  amendment 
was  filed  to  reflect  the  fact  that  CES 
Acquisition  Corporation,  a  subsidiary  of 
BBI  Power  Corporation,  instead  of  BBI 
Power  Corporation  itself,  plans  to 
acquire  Continental. 

Applicants  state  that  the  amendment 
to  the  joint  application  has  been  served 
upon  the  Public  Utility  Commission  of 
Texas  and  the  Montana  Public  Service 
Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  February  7, 
2001 .  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance).  Conmients  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell.htm 

David  P.  Boo^gera, 

Secretary. 

[FR  Doc.  01-2719  Filed  1-31-01;  8:45  am] 

BMJJNO  cooe  SriT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RT01-75-001] 

Entergy  Services,  Inc.;  Notice  of  Filing 

January  26.  2001. 

Take  notice  that  on  January  17,  2001, 
Entergy  Services,  Inc.,  on  behalf  of 
Entergy  Operating  Companies,  Entergy 
Arkansas,  Inc.,  Entergy  Gulf  States,  Inc., 
Entergy  Louisiana,  Inc.,  Entergy 
Mississippi,  Inc.,  and  Entergy  New 
Orleans,  Inc.  (collectively  Entergy),  filed 
the  workpapers  related  to  its 
Application  for  Approval  of  Transco's 
rate  Structure,  which  Entergy  filed  on 
December  29,  2000. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE..  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  February  7, 
2001.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Conmiission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-2724  Filed  1-31-01;  8:45  am] 

BiLUNa  cooe  tm-m-u 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  No.  ER01 -368-001] 

ISO  New  England  inc.;  Notice  of  Filing 

January  26.  2001. 

Take  notice  that  on  January  16,  2001, 
ISO  New  England  Inc.  (the  ISO) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  a  supplemental 
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compliance  report  (including  rule 
changes)  with  respect  to  NEPOOL 
Market  Rule  17.  Market  Monitoring, 
Reporting  and  Market  Power  Mitigation. 

Copies  of  said  filing  have  been  served 
upon  all  parties  to  this  proceeding, 
upon  NEPOOL  Participants,  and  upon 
all  non-Participant  entities  that  are 
customers  under  the  NEPOOL  Open 
Access  Transmission  Tariff,  as  well  as 
upon  the  utility  regulatory  agencies  of 
the  six  New  England  States. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  NE.,  Washington,  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  February  6, 
2001.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspectitsn.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/ doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-2721  Filed  1-31-01;  8:45  am] 

BHJJNG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP01-71-000] 

Texas  Eastern  Transmission 
Corporation;  Notice  of  Application 

January  26,  2001. 

Take  notice  that  on  January  23,  2001, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern).  5400  Westheimer  Coiul. 
Houston,  Texas  77056-5310.  in  Docket 
No.  CPOl-71-000  an  application 
pursuant  to  Sections  7(c)  and  7(b)  of  the 
Natiiral  Gas  Act  for  permission  and 
approval  for  Texas  Eastern  to  construct, 
own,  operate,  and  maintain  certain 
replacement  compressor  facilities  and  to 
abandon  the  compressor  facilities  being 
replaced  due  to  the  age  and  condition  of 


the  fecilities.  located  in  Westmoreland 
County,  Pennsylvania,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection.  This  filing  may  be 
viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

Texas  Eastern  proposes  to  replace  an 
existing  10.500  horsepower  (HP)  Pratt 
and  Whitney  aeroderivative  gas  turbine 
compressor  unit  at  the  Delmont 
Compressor  Station,  currently 
consisting  of  12  compressor  units, 
totaling  43,600  HP.  located  in 
Westmoreland  County,  Pennsylvania, 
with  a  13.300  HP  Solar  Mars  lOOS  gas 
turbine  compressor  imit,  and  to 
abandon  by  removal  of  the  existing 
compressor  unit.  Texas  Eastern  states 
that  the  proposed  facilities  will  result  in 
minor  modifications  to  existing 
abovegroimd  gas  piping.  Therefore,  in 
addition,  Texas  Eastern  proposes  to 
construct  auxiliary  equipment, 
including:  (a)  An  outdoor  lube  oil 
cooler,  (b)  a  turbine  exhaust  silencer,  (c) 
a  turbine  air  intake  filter  system 
including  an  in-duct  dissipative-type 
silencer,  and  (d)  a  new  control  building 
and  controls. 

Texas  Eastern  states  that  it 
constructed  the  existing  unit  in  1962. 
under  the  authority  granted  by  the 
Commission's  predecessor,  the  Federal 
Power  Commission,  in  Docket  No. 
CP61-203  (28  FPC  1035).  Texas  Eastern 
indicates  that  replacement  of  the 
existing  unit  is  necessary  to  continue 
reliability  of  service  to  customers  in 
accordance  with  their  firm  contract 
rights,  provide  additional  flexibility  to 
support  non-firm  contract  rights,  and  to 
reduce  the  downtime  of  the  existing  gas 
turbine.  Texas  Eastern  states  that  due  to 
its  age  and  deterioration,  the  existing 
unit  needs  to  be  replaced  to  ensure 
continued  reliability  of  firm  service. 
Texas  Eastern  asserts  that  replacement 
parts  for  the  unit  are  no  longer  readily 
available,  making  repairs  and 
maintenance  difficult.  Texas  Eastern 
indicates  that  the  replacement  proposed 
is  necessary  to  ensure  the  continued 
safe  and  reliable  operation  of  their 
system  and  to  maintain  service  to  firm 
customers  at  existing  contracted  levels. 

Texas  Eastern  states  that  it  selected 
the  new  13,300  HP  imit  rather  than  a 
10,950  HP  unit  because  the  larger 
turbine  will  result  in  lower  fuel 
consumption  per  HP  and  lower  installed 
costs  per  HP  than  the  smaller  turbine. 
Texas  Eastern  asserts  that  the 
incremental  increase  in  cost  associated 
with  using  the  larger  turbine  rather  than 
the  smaller  turbine  is  approximately  5 
percent  of  the  total  project  cost.  Texas 
Eastern  indicates  that  due  to  the  higher 


HP  associated  with  the  new  unit,  they 
will  experience  a  slight  increase  in 
capacity  on  its  mainline.  Texas  Eastern 
states  that  the  slight  increase  in  capacity 
is  an  ancillary  benefit  related  to  the 
decision  to  obtain  the  benefits  of  a  larger 
compressor  for  its  customers  and  not  an 
effort  to  expand  its  mainline  system. 
Texas  Eastern  asserts  that  the  increase 
does  not  affect  or  change  the  firm  rights 
existing  customers  have  on  its  system, 
but  will  provide  additional  flexibility  to 
the  system  that  may  support 
interruptible  services. 

Texas  Eastern  states  that  the  total 
estimated  cost  for  the  proposed 
replacement  13,300  HP  tiirbine 
compressor  imit  and  related  facilities 
(including  associated  construction  and 
installation  costs)  and  abandonment  by 
removal  of  the  existing  facilities  is 
approximately  $13,978,000.  Texas 
Eastern  states  that  the  proposed  age  and 
condition  replacement  and  the  benefits 
it  provides  to  existing  customers  in 
overall  reliability,  flexibility,  and 
efficiency  to  the  system,  qualifies  for 
rolled-in  rate  treatment  under  the 
Commission's  Statement  of  Policy,  88 
FERC  Paragraph  61,227  (1999)  and 
consistent  with  other  cases  approved  by 
the  Commission.  Therefore,  Texas 
Eastern  requests  all  project  costs  should 
be  permitted  roil-in  treatment  in  Texas 
Eastern's  next  rate  case. 

Any  questions  regarding  the 
application  should  be  directed  to  Steven 
E.  Tillman,  Director.  Regulatory  Afbirs, 
at (713)  627-5044, (713)  627-5947 
(FAX),  Texas  Eastern  Transmission 
Corporation.  P.O.  Box  1642,  Houston, 
Texas  77251-1642. 

Any  person  desiring  to  be  beard  or  to 
make  any  protest  with  reference  to  said 
Application  should  on  or  before 
February  16,  2001,  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington.  D.C. 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  wit  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  85.211  or  18  CFR 
385.214)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules.  Comments  and  protests  may  be 
filed  electronically  via  the  internet  in 
lieu  of  paper.  See.  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell.htm. 
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Take  further  notice  that  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Commission  by  Sections  7  and  15  of  the 
Natural  Gas  Act  and  the  Commission's 
Rules  of  Practice  and  Procedure,  a 
hearing  will  be  held  without  further 
notice  before  the  Commission  or  its 
designee  on  this  Application  if  no 
petition  to  intervene  is  filed  within  the 
time  required  herein,  if  the  Commission 
on  its  own  review  of  the  matter  finds 
that  a  grant  of  the  abandonment  is 
required  by  the  public  convenience  and 
necessity.  If  a  petition  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission,  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-2718  Filed  1-31-01;  8:45  am] 

■LUMQ  COOK  V717-01-M 


DEPARTMENT  OFENERGY 

Faderal  Energy  Regulatory 
Commission 

[Docint  No.  7X95-2-000] 

The  Wisconsin  Public  bovver  Inc.; 
Notice  of  HIing 

January  26.  2001. 

Take  notice  that  on  January  12,  2001, 
The  Wisconsin  Public  Power  Inc. 
(WPPI)  filed  a  Notice  of  Withdrawal  of 
Application  pursuant  to  Rule  216  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission)  Rules  of 
Practice  and  Procedure,  18  CFR  385.216. 
WPPI  seeks  withdraw  of  its  application 
because  this  proceeding  is  moot. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE..  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  February  5, 
2001.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 


filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims  .htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell.htm. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  01-2725  Filed  1-31-01;  8:45  am] 

BHJJNO  COM  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER99-391 6-003] 

Xcel  Energy  Operating  Companies; 
Notice  of  HHng 

January  26,  2001. 

Take  notice  that  on  January  17,  2001, 
the  Xcel  Energy  Operating  Companies 
(Xcel  Energy)  submitted  for  filing  the 
following  corrected  pages  to  their  Joint 
Open  Access  Transmission  Tariff  (Joint 
OATT),  Original  Volume  No.  1: 

Substitute  Original  Sheet  No.  2 
Substitute  Original  Sheet  No.  3 
Substitute  Original  Sheet  No.  4 
Substitute  Original  Sheet  No.  5 
Substitute  Original  Sheet  No.  6 
Substitute  Original  Sheet  No.  7 
Substitute  Original  Sheet  No.  8 
Substitute  Original  Sheet  No.  9 
Original  Sheet  No.  9A 
Substitute  Original  Sheet  No.  135 

Xcel  Energy  requests  that  the 
Commission  accept  the  changes 
effective  August  18,  2000,  the  date  of 
the  Joint  OATT  was  accepted  for  filing 
by  letter  order  in  Docket  No.  ER99- 
3916-000  et  al. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procediu^  (18  CFR  385.211 
and  385.214).  All  such  motions  and 
protests  should  be  filed  on  or  before 
February  7,  2001.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 


www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-2720  Filed  1-31-01;  8:45  am] 

BILLING  CODE  8717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Dociwt  No.  ER01-160-002,  et  al.] 

Consolidated  Edison  Company  of  New 
York,  Inc.,  et  al.;  Electric  Rate  and 
Corporate  Regulation  FHings 

January  26,  2001. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Consolidated  Edison  Company  of 
New  York,  Inc. 

(Docket  No.  EROl-160-002] 

Take  notice  that  on  January  23,  2001, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  tendered  for 
filing  a  revised  rate  schedule  in  the 
above-listed  docket. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  upon  O&R. 

Comment  date:  February  13,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Avista  Corporation 

[Docket  No.  ER99-1435-002] 

Take  notice  that  on  January  22,  2001, 
Avista  Corporation  (Avista  Corp.), 
tendered  for  filing  a  report  of  ancillary 
service  activities  in  the  ancillary 
services  markets  conducted  pursuant  to 
AvisU  Corp.'s  FERC  Electric  Tariff 
Volume  No.  9. 

Ck)mment  date:  February  12,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Consolidated  Edison  Company  of 
New  York,  Inc. 

[Docket  No.  EROl-161-002] 

Take  notice  that  on  January  23,  2001, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  tendered  for 
filing  a  revised  rate  schedule  in  the 
above-listed  docket. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
Central  Hudson. 
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Comment  date:  February  13,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Wisconsin  Electric  Power  Company 

[Docket  No.  ER01-384-001] 

Take  notice  that  on  January  17,  2001, 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
a  Standby  Service  Facilities  Agreement 
with  New  London  Utilities  and  a 
revised  Power  Sales  Agreement  with 
Wisconsin  Public  Power,  Inc. 

Copies  of  the  filing  have  been  served 
on  the  customer,  the  Michigan  Public 
Service  Commission,  and  the  Public 
Service  Commission  of  Wisconsin. 

Comment  date:  February  7,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  DPL  Energy  Resources,  Inc. 

[Docket  No.  EROl-462-OOll 

Take  notice  that  on  January  10,  2001 , 
DPL  Energy  Resoiuces,  Inc.,  (DPLER),  a 
wholly  owned  subsidiary  of  DPL  Inc., 
tendered  for  £ling  a  rate  schedule  to 
engage  in  sales  at  market-based  rates. 
DPL^  includes  a  proposed  code  of 
conduct. 

Comment  date:  February  5,  2001,  in 
accordance  with  Standard  Peiragraph  E 
at  the  end  of  this  notice. 

6.  Cook  Inlet  Power,  LP 

[Docket  No.  EROl-544-OOll 

Take  notice  that  on  January  23,  2001, 
Cook  Inlet  Power,  LP  (Cook  Inlet  LP), 
tendered  for  filing  an  original  Rate 
Schedule  FERC  No.  1  with  designations 
pursuant  to  the  order  dated  January  3, 
2001.  The  substance  of  this  Rate 
Schedule  is  identical  to  the  Rate 
Schedule  filed  on  November  30,  2000. 
The  only  change  to  the  Rate  Schedule  is 
the  addition  of  designations,  pursuant  to 
Order  No.  614,  FERC  Stats.  &  Regs. 
131,096  (2000). 

Comment  date:  February  13,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Harquahala  Generating  Company, 
LLC 

(Docket  No.  EROl-748-OOll 

Take  notice  that  on  January  24,  2001, 
Harquahala  Generating  Company,  LLC 
tendered  for  filing,  pursuant  to  Section 
205  of  the  Federal  Power  Act,  and  Part 
35  of  the  Commission's  Regulations,  an 
amendment  to  its  FERC  Electric  Tariff 
No.  1  that  was  included  in  its 
application  for  authorization  to  sell 
capacity,  energy,  and  certain  Ancillary 
Services  at  market-based  rates  filed  with 
the  Commissi^n  on  December  21,  2000. 

Comment  date:  February  14,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


8.  Entergy  Services,  Inc. 

[Docket  No.  ER01-894-001] 

Take  notice  that  on  January  22,  2001, 
Entergy  Services,  Inc.  (Entergy),  on 
behalf  of  the  Entergy  Operating 
Companies,  tendered  for  filing  an 
amendment  to  its  January  5,  2001  filing 
in  Docket  No.  EROl-894-000.  which 
added  the  Second  Amendment  and 
Appendix  A  to  the  Network  Integration 
Transmission  Service  Agreement 
(NTTSA)  between  Entergy  and  East 
Texas  Electric  Cooperative,  Inc.,  Sam 
Raybum  G&T  Electric  Cooperative,  Inc., 
and  Tex-La  Electric  Cooperative,  Inc. 
Entergy  states  that  the  amendment  to 
the  January  5  filing  serves  to  include  an 
Exhibit  B  to  that  filing,  which  includes 
the  Network  Resources  designated 
under  the  NITSA. 

Comment  date:  February  12,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Otter  Tail  Power  Company 

[Docket  No.  EROl-1030-OOOj 

Take  notice  that  on  January  22,  2001, 
Otter  Tail  Power  Company  (Otter  Tail), 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission  a  letter 
approving  its  membership  in  the 
Western  Systems  Power  Pool  (WSPP). 

Otter  Tail  requests  that  the 
Commission  allow  its  membership  in 
the  WSPP  to  become  effective  on 
January  19,  2001. 

Otter  Tail  states  that  a  copy  of  this 
filing  has  been  provided  to  the  WSPP 
Executive  Committee,  the  Minnesota 
Public  Utilities  Commission,  Michael  E. 
Small,  Esq.,  General  Counsel  to  the 
WSPP  and  the  members  of  the  WSPP. 

Comment  date:  February  12,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  The  Dayton  Power  and  Light 
Company 

[Docket  No.  ER01-1031-000] 

Take  notice  that  on  January  23,  2001, 
The  Dayton  Power  and  Light  Company 
(DPL),  tendered  for  filing  service 
agreements  between  DPL  and  The 
Dayton  Power  and  Light  Company 
(Enei^gy  Services  Department)  under  the 
terms  of  DPL's  Open  Access 
Transmission  Tariff  filed  in  Docket  No. 
EROl-3 17-000. 

Dayton  requests  an  effective  date  of 
one  day  subsequent  to  this  filing  for  the 
service  agreements.  Accordingly, 
Dayton  requests  waiver  of  the 
Commission's  notice  requirements. 

Copies  of  this  filing  were  served  upon 
The  Dayton  Power  and  Light  Company 
Energy  Services  Department  and  the 
Public  Utilities  Commission  of  Ohio. 


Comment  date:  February  13,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Allegheny  Energy  Service 
Corporation  on  Behalf  of  Allegheny 
Energy  Supply  Conemaugh,  LLC 

[Docket  No.  EROl-1032-OOOl 

Take  notice  that  on  January  23,  2001, 
Allegheny  Energy  Service  Corporation 
on  behalf  of  Allegheny  Energy  Supply 
Conemaugh,  LLC  tendered  for  filing 
Service  Agreement  No.  1  to  add  one  (1) 
new  Customer  to  the  Market  Rate  Tariff 
under  which  Allegheny  Energy  Supply 
Conemaugh,  LLC  offers  generation 
services. 

Allegheny  Energy  Supply 
Conemaugh,  LLC  requests  a  waiver  of 
notice  requirements  to  make  service 
available  as  of  January  8,  2001  to 
Allegheny  Energy  Supply  Company, 
LLC. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Conunission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Conunission,  and  all  parties  of 
record. 

Comment  date:  February  13,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Allegheny  Energy  Service 
Corporation,  on  Behalf  of  Monongahela 
Power  Company,  The  Potomac  Edison 
Company,  and  West  Penn  Power 
Company  (Allegheny  Power) 

[Docket  No.  EROl-1033-OOOl 

Take  notice  that  on  January  23,  2001, 
Allegheny  Energy  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power),  tendered 
for  filing  Service  Agreement  Nos.  335 
and  336  to  add  Engage  Energy  America 
LLC  to  Allegheny  Power's  Open  Access 
Transmission  Service  Tariff  which  has 
been  accepted  for  filing  by  the  Federal 
Energy  Regulatory  Commission  in 
Docket  No.  ER96-58-O00. 

The  proposed  effective  date  under  the 
Service  Agreements  is  January  22,  2001 
or  a  date  ordered  by  the  Commission. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  and  the  West  Virginia 
Public  Service  Commission. 

Comment  date:  February  13,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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13.  Cinerj^  Services,  Inc. 

{Docket  No.  EROl-1035-0001 

Take  notice  that  on  January  23,  2001, 
Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  Conhnnation  Letter 
under  Cinergy's  Market-Based  Power 
Sales  Standard  Tariff-MB  (the  Tariff) 
entered  into  between  Cinergy  and 
NewEnergy,  Inc.  (NewEnergy). 

Cinergy  and  NewEnergy  are 
requesting  an  effective  date  of  January  1, 
2001. 

Comment  date:  February  13,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Electric  Energy,  Inc. 

[Docket  No.  ER01-1038-OOO| 

Take  notice  that  on  January  23,  2001, 
Electric  Energy,  Inc.  (EEInc),  tendered 
for  filing  an  executed  Transmission 
Service  Agreement  for  Firm  Point-to- 
Point  Transmission  Service  between 
EEInc.  and  LG&E  Energy  Marketing, 
Inc.,  (LG&E). 

Under  the  Transmission  Service 
Agreement,  EEInc.  will  provide  Point- 
to-Point  Transmission  Service  to  LG&E 
pursuant  to  EEInc.  *s  open  access 
transmission  tarifi  filed  in  compliance 
with  Order  No.  888  and  allowed  to 
become  effective  by  the  Conunission. 

EEInc.  has  requested  that  the  Service 
Agreement  be  allowed  to  become 
effective  as  of  April  1,  2001. 

Copies  of  this  filing  have  been  sent  to 
LG&E. 

Comment  date:  February  13,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 


www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergera, 

Secretary. 

[FR  Doc.  01-2767  Filed  1-31-01:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulataory 
Commission 

[Docket  No.  EG01-104-000,  et  al.] 

FPLE  Rhode  isiand  State  Energy,  LP., 
et  al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

January  25,  2001. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  FPLE  Rhode  Island  State  Energy,  L.P. 

[Docket  No.  EGOl-104-000) 

Take  notice  that  on  January  18,  2001, 
FPLE  Rhode  Island  State  Energy,  L.P. 
(FPLE  RISE),  with  its  principal  office  at 
700  Universe  Boulevard.  Juno  Beach, 
Florida,  33408,  filed  with  the 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

FPLE  RISE  states  that  it  is  a  Delaware 
limited  partnership  engaged  directly 
and  exclusively  in  the  business  of 
leasing,  developing,  and  operating  an 
approximately  535  MW  megawatt 
faciUty  located  in  Johnston,  Rhode 
Island.  Electric  energy  produced  by  the 
facility  will  be  sold  at  wholesale  or  at 
retail  exclusively  to  foreign  consumers. 

Comment  date:  February  15,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  Canal  Electric  Company 

[Docket  No.  EROO-3766-002] 

Take  notice  that  on  January  22,  2001, 
Canal  Electric  Company  (Canal), 
tendered  for  filing  a  corrected  copy  of 
the  Second  Restated  Sixth  Amendment 
to  the  Power  Contract  between  Canal 
and  its  retail  affiliates  Cambridge 
Electric  Light  Company  and 
Commonwealth  Electric  Company 
(Canal  Rate  Schedule  FERC  No.  33,  the 
"Seabrook  Power  Contract").  This  filing 
corrects  Canal's  filing  made  with  the 
Commission  in  the  above-referenced 
docket  on  December  18,  2000,  whereby 
it  submitted  the  Restated  Sixth 
Amendment.  This  corrected  filing  re- 
designates the  Seabrook  Power  Contract 
in  accordance  with  the  requirements  of 


the  Conunission's  Order  614.  Except  for 
the  re-designation  of  the  Seabrook 
Power  Contract,  Canal  has  proposed  no 
other  changes  to  its  December  18,  2000 
filing.  Accordingly,  Canal  requests 
withdrawal  of  its  filing  made  with  the 
Commission  on  January  16,  2000  in  the 
above-referenced  docket. 

Comment  date:  February  12,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Dynegy  Danskanuner,  L.L.C.,  Dynegy 
Roseton,  L.L.C. 

(Docket  Nos.  ECOl-55-000  and  ELOl-28- 
000) 

Take  notice  that  on  January  10,  2001 
Dynegy  Danskammer,  L.L.C.  and 
Dynegy  Roseton,  L.L.C.  (collectively. 
Applicants)  tendered  for  filing  a  request 
pursuant  to  section  203  of  the  Federal 
Power  Act  (FPA)  that  the  Commission 
approve  a  series  of  transactions 
designed  to  effectuate  a  sale/leaseback 
of  certain  jiuisdictional  facilities  that 
are  associated  with  the  Roseton 
Generating  Station  and  the  Danskammer 
Generating  Station,  and  that  are  being 
acquired  by  Applicants  in  a  separate 
transaction.  Applicants  also  request  that 
the  Commission  find  that  none  of  the 
passive  financial  participants  in  the 
proposed  transaction  will  be  a  "public 
utility"  as  that  term  is  defined  in  section 
201(e)  of  the  FPA. 

Comment  date:  February  9,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Kentucky  Utilities  Company 

[Docket  No.  EROO-3 266-001) 

Take  notice  that  on  January  22,  2001, 
Kentucky  Utilities  Company  (KU), 
tendered  for  filing  several  executed 
contracts  with  its  wholesale  customers 
in  compliance  with  Order  No.  614, 
FERC  Stats.  &  Regs.  131,096  (2000) 
imder  which  the  customers  are  to 
receive  the  benefit  of  power  made 
available  to  them  from  the  Southeastern 
Power  Administration  (SEPA). 

Conmient  date:  February  12,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  New  York  Independent  System 
Operator,  Inc. 

[Docket  No.  EROO-3740-OOl] 

Take  notice  that  on  January  22,  2001, 
the  New  York  Independent  System 
Operator,  Inc.,  (NYISO),  tendered  for 
filing  a  Compliance  Filing  in  the  above- 
captioned  proceedings.  The  NYISO  was 
required  to  submit  this  compliance 
filing  pursuant  to  New  York' 
Independent  System  Operator,  Inc.,  93 
FERC  161,186  (2000). 
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A  copy  of  this  filing  was  served  upon 
fell  parties  in  Docket  No.  EROO-3  740- 
000. 

Comment  date:  February  12,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Wisconsin  Electric  Power  Company 

[Docket  No.  EROl-2 18-001] 

Take  notice  that  on  January  22,  2001, 
Wisconsin  Electric  Power  Company 
(WEPCo),  tendered  for  filing  revised 
Service  Schedules  F,  G,  H,  I,  and  J  under 
WEPCo's  FERC  Electric  Service  Tariff 
Second  Revised  Volume  No.  2  in 
compliance  with  the  Commission's 
order  of  December  21,  2000. 

Comment  date:  February  12,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  CMS  Marketing,  Services  and 
Trading  Company 

[Docket  Nos.  EROl-570-002  EROl-171-0021 
Take  notice  that  on  January  19,  2001, 
CMS  Marketing,  Services  and  Trading 
Company  (CMS  MST),  tendered  for 
filing,  an  amended  Service  Agreement 
for  sales  to  its  public  utility  affiliate. 
Consumers  Energy  Company  (CECo). 
Specifically,  CMS  MST  proposes  to 
correct  an  error  regarding  CECo's 
commitment  to  exclude  all  purchases 
from  CMS  MST  from  any  rate 
calculations  for  its  wholescile 
requirements  customers  and  special 
contracts  customers,  which  appears  in 
the  currently  effective  service 
agreement. 

j  I    CMS  MST  also  seeks  waiver  of  any 
regulations  of  the  Federal  Energy 
Regulatory  Commission  necessary  to 
permit  an  effective  date  of  January  1 , 
2001,  and  a  shortened  notice  period. 

Comment  date:  February  16,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Consumers  Energy  Company 

[Docket  No.  ER01-766-001] 

Take  notice  that  on  January  22,  2001 
Consumers  Energy  Company 
(Consumers),  tendered  for  filing  a 
substitute  Service  Agreement  between 
Consumers  and  Virginia  Electric  And 
Power  Company  (Virginia  Electric), 
which  agreement  had  originally  been 
filed  with  one  page  inadvertently 
omitted. 

Consumers  requested  that  the 
substitute  Service  Agreement  be 
allowed  to  become  effective  Jemuary  1, 
2001. 

Copies  of  the  filing  were  served  upon 
Virginia  Electric  and  the  Michigan 
Public  Service  Commission. 

Comment  date:  February  12,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


9.  Pacific  Gas  and  Electric  Company 

[Docket  No.  ER01-a33-0O0) 

Take  notice  that  on  Janueiry  22,  2001, 
Pacific  Gas  and  Electric  Company 
(PG&E),  tendered  for  filing  a  Request  for 
Deferral  of  Consideration  of  the 
unexecuted  Wholesale  Distribution 
Tariff  Service  Agreement  and 
Interconnection  Agreement  between 
Pacific  Gas  and  Electric  Company  and 
Modesto  Irrigation  District  (MID)  filed 
in  FERC  Docket  No.  ER01-«33-O00  on 
December  29,  2000.  PG&E  and  Modesto 
are  still  discussing  the  final  terms  of 
these  Agreements  and  PG&E  therefore  is 
notifying  the  Commission  that  the 
executed  WDT  and  lA  will  not  be  filed 
by  January  22,  2001.  PG&E  requests  that 
the  Commission  defer  consideration  of 
the  WDT  Service  Agreement  £Uid  lA 
filed  in  EROO-833-000  for  45  days 
beyond  the  normal  period  for 
consideration  of  such  filings  in  order 
that  the  parties  may  finalize  the 
Agreements. 

Copies  of  this  filing  have  been  served 
upon  MID,  the  California  Independent 
System  Operator  Corporation,  and  the 
California  Public  Utilities  Commission. 

Comment  date:  February  12,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  MidAmerican  Energy  Company 

[Docket  No.  ERO 1-1 01 5-000] 

Take  notice  that  on  January  22,  2001, 
MidAmerican  Energy  Company 
(MidAmerican),  666  Grand  Avenue,  Des 
Moines,  Iowa  50309,  filed  with  the 
Commission  a  Network  Integration 
Transmission  Service  Agreement  and 
Network  Operating  Agreement  with  the 
City  of  Wall  Lake,  Iowa.  Each 
Agreement  is  dated  December  29,  2000 
and  has  been  entered  into  pursuant  to 
MidAmerican's  Open  Access 
Transmission  Tariff. 

MidAmerican  requests  an  effective 
date  of  January  1,  2001  for  each 
Agreement  and  seeks  a  waiver  of  the 
Commission's  notice  requirement. 

MidAmerican  has  served  a  copy  of  the 
filing  on  the  Iowa  Utilities  Board  and 
the  City  of  Wall  Lake,  Iowa. 

Comment  date:  February  12,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Southwest  Power  Pool,  Inc. 

[Docket  No.  EROl-1016-000] 

Take  notice  that  on  January  22,  2001, 
Southwest  Power  Pool,  Inc.  (SPP). 
tendered  for  filing  an  executed  service 
agreement  for  Firm  Point-to-Point 
Transmission  Service  with  the 
Oklahoma  Municipal  Power  Authority 
(OMPA). 


A  copy  of  this  filing  was  served  on 
OMPA. 

Comment  date:  February  12,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Virginia  Electric  and  Power 
Company 

[Docket  No.  EROl-247-0021 

Take  notice  that  Virginia  Electric  and 
Power  Company  (Virginia  Power),  on 
January  22.  2001,  tendered' for  filing 
revised  tariff  sheets  from  its  FERC 
Electric  Tariff,  Second  Revised  Volume 
No.  5  Tariff  (Tariff)  in  compliance  with 
the  Commission's  orders  issued 
December  22,  2000  and  January  18, 
2001.  See  Virginia  Electric  and  Power 
Company,  93  FERC  161,307  (2000), 
order  granting  clarification,  94  FERC 
161,045  (2001). 

Copies  of  the  filing  were  served  upon 
the  Virginia  State  Corporation 
Commission,  the  North  Carolina 
Utilities  Commission,  and  the  parties 
listed  in  the  Conunission's  official 
service  Ust  in  the  above-captioned 
proceedings.  Virginia  Power  requested 
that  the  Commission  waive  its 
requirement  to  serve  all  parties  taking 
service  under  Virginia  Power's  Tariff. 
Virginia  Power  will  post  the  filing  on 
the  web  at:  http://www.dom.com/ 
operations/elec-transmission/gi- 
main.html.  A  copy  of  Virginia  Power's 
Tariff,  including  the  revised 
interconnection  procedures,  will  be 
posted  on  the  Virginia  Power's  OASIS. 

Comment  date:  February  12,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  MidAmerican  Energy  Company 

[Docket  No.  EROl-1018-000] 

Take  notice  that  on  January  22.  2001, 
MidAmerican  Energy  Company 
(MidAmerican),  666  Grand  Avenue,  Des 
Moines,  Iowa  50309,  tendered  for  filing 
with  the  Commission  a  Network 
Integration  Transmission  Service 
Agreement  and  Network  Operating 
Agreement  with  the  City  of  Breda,  Iowa. 
Each  Agreement  is  dated  E)ecember  29, 
2000  and  has  been  entered  into 
pursuant  to  MidAmerican's  Open 
Access  Transmission  Tariff. 

MidAmerican  requests  an  effective 
date  of  January  1,  2001  for  each 
Agreement  and  seeks  a  waiver  of  the 
Commission's  notice  requirement. 

MidAmerican  has  served  a  copy  of  the 
filing  on  the  Iowa  Utilities  Board  and 
the  City  of  Breda,  Iowa. 

Comment  date:  February  12,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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14.  MidAmerican  Energy  Company 

[Docket  No.  EROl-1019-000) 

Take  notice  that  on  January  22,  2001, 
MidAmerican  Energy  Company 
(MidAmerican),  666  Grand  Avenue,  Des 
Moines,  Iowa  50309,  tendered  for  filing 
with  the  Commission  a  Network 
Integration  Transmission  Service 
Agreement  and  Network  Operating 
Agreement  with  the  City  of  Lake  View, 
Iowa.  Each  Agreement  is  dated 
December  29,  2000  and  has  been 
entered  into  pursuant  to  MidAmerican's 
Open  Access  Transmission  Tariff. 

MidAmerican  requests  an  effective 
date  of  January  1,  2001  for  each 
Agreement  and  seeks  a  waiver  of  the 
Commission's  notice  requirement. 

MidAmerican  has  served  a  copy  of  the 
filing  on  the  Iowa  Utilities  Board  and 
the  City  of  Lake  View,  Iowa. 

Comment  date:  February  12,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Southwest  Power  Pool,  Inc. 

[Docket  No.  EROl-1022-000) 

Take  notice  that  on  January  22,  2001, 
Southwest  Power  Pool,  Inc.  (SPP), 
tendered  for  filing  two  executed  service 
agreements  for  Firm  Point-to-Point 
Transmission  Service  with  the  Public 
Service  Company  of  Colorado 
(Transmission  Customer). 

SPP  seeks  effective  dates  of  January  1 , 
2001  and  February  1,  2001  for  these 
agreements. 

A  copy  of  this  filing  was  served  on  the 
Transmission  Customer. 

Comment  date:  February  12,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  MidAmerican  Energy  Company 

[Docket  No.  EROl-101 7-000) 

Take  notice  that  on  January  22,  2001, 
MidAmerican  Energy  Company 
(MidAmerican),  666  Grand  Avenue,  Des 
Moines,  Iowa  50309,  tendered  for  filing 
with  the  Commission  a  Network 
Integration  Transmission  Service 
Agreement  and  Network  Operating 
Agreement  with  the  Qty  of  Fonda,  Iowa. 
Each  Agreement  is  dated  December  29, 
2000  and  has  been  entered  into 
pursuant  to  MidAmerican's  Open 
Access  Transmission  Tariff. 

MidAmerican  requests  an  effective 
date  of  January  1,  2001  for  each 
Agreement  and  seeks  a  waiver  of  the 
Conmiission's  notice  requirement. 

MidAmerican  has  served  a  copy  of  the 
filing  on  the  Iowa  Utilities  Board  and 
the  City  of  Fonda,  Iowa. 

Comment  date:  January  25,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


17.  Louisville  Gas  and  Electric 
Conq>any/Kentucky  Utilities  Company 

[Docket  No.  ERO 1-1 02 3-000] 

Take  notice  that  on  January  22,  2001, 
Louisville  Gas  and  Electric  Company 
(LG&E)/Kentucky  Utilities  (KU) 
(hereinafter  Companies),  tendered  for 
filing  an  executed  transmission  service 
agreement  with  The  Cincinnati  Gas  and 
Electric  Company,  PSI  Energy,  Inc. 
(collectively  Cinergy  Operating 
Companies)  and  Cinergy  Services,  Inc., 
as  agent  for  and  on  behalf  of  the  Cinergy 
Operating  Companies.  This  agreement 
allows  The  Cinergy  Operating 
Companies  and  its  agent  Cinergy 
Services,  Inc.  to  take  firm  point-to-point 
transmission  service  bova  LG&E/KU. 
The  point  of  receipt  is  CINERGY  and  the 
point  of  delivery  is  BREC. 

Comment  date:  February  12,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Louisville  Gas  and  Electric 
Company/Kentucky  Utilities  Company 

[Docket  No.  ERO  1-1 024-000] 

Take  notice  that  on  January  22,  2001, 
Louisville  Gas  and  Electric  Company 
(LG&E)/Kentucky  Utilities  (KU) 
(hereinafter  Companies),  tendered  for 
filing  an  executed  transmission  service 
agreement  with  The  Cincinnati  Gas  and 
Electric  Company,  PSI  Energy,  Inc. 
(collectively  Cinergy  Operating 
Companies)  and  Cinergy  Services,  Inc., 
as  agent  for  and  on  behalf  of  the  Cinergy 
Operating  Companies.  This  agreement 
allows  The  Cinergy  Operating 
Companies  and  its  agent  Cinergy 
Services,  Inc.  to  take  firm  point-to-point 
transmission  service  from  LG&E/KU. 
The  point  of  receipt  is  CINERGY  and  the 
point  of  delivery  is  TVA. 

Comment  date:  February  12,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  LouisviUe  Gas  and  Electric 
Company/Kentucky  Utilities  Company 

[Docket  No.  EROl-1 025-000) 

Take  notice  that  on  January  25,  2001, 
Louisville  Gas  and  Electric  Company 
(LG&E)/Kentucky  Utilities  (KU) 
(hereinafter  Companies),  tendered  for 
filing  executed  transmission  service 
agreement  with  FPL  Energy  Power 
Marketing,  Inc  (FPL).  The  agreement 
allows  FPL  to  take  firm  point-to-point 
transmission  service  from  LG&E/KU. 

Comment  date:  February  12,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


20.  Louisville  Gas  and  Electric 
Company/Kentucky  Utilities  Company 

[Docket  No.  EROl-1026-000) 

Take  notice  that  on  January  22,  2001, 
Louisville  Gas  and  Electric  Company 
(LG&E)/Kentucky  Utilities  (KU) 
(hereinafter  Companies),  tendered  for 
filing  an  executed  unilateral  Service 
Sales  Agreement  between  Companies 
and  Florida  Power  and  Light  Company 
under  the  Companies'  Rate  Schedule 
MBSS. 

Comment  date:  February  12,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Commonwealth  Edison  Company 

[Docket  No.  EROl-1027-000] 

Take  notice  that  on  January  22,  2001, 
Commonwealth  Edison  Company 
(ComEd),  tendered  for  filing  two  Short- 
Term  Firm  Transmission  Service 
Agreements  with  the  City  of  Coliunbia, 
MO  (City  of  Columbia)  and  Engage 
Energy  America,  LLC  (EEA)  and  two 
Non-Firm  Transmission  Service 
Agreements  with  the  City  of  Columbia 
and  EEA  under  the  terms  of  ComEd's 
Open  Access  Transmission  Tariff 
(OATT). 

ComEd  requests  an  effective  date  of 
January  11 ,  2001 ,  for  the  Agreements 
with  the  City  of  Columbia  and  an 
effective  date  of  January  11,  2001  for  the 
Agreements  with  EEA,  and  accordingly, 
seeks  waiver  of  the  Commission's  notice 
requirements. 

Comment  date:  February  12,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Commonwealth  Edison  Company 

[Docket  No.  EROl-1028-OOOl 

Take  notice  that  on  January  22,  2001. 
Commonwealth  Edison  Company 
(ComEd)  tendered  for  filing  a  Firm 
Transmission  Service  Agreement 
(Agreement)  with  Dynegy  Power 
Marketing,  Inc.  (DYPM),  and  four  Finn 
Agreements  with  PECO  Energy 
Company  (PECOPT)  under  the  terms  of 
ComEd's  Open  Access  Transmission 
Tariff  (OA*rD. 

ComEd  requests  an  effective  date  of 
January  1,  2001  for  the  Agreement  with 
DYPM  and  an  effective  date  of  January 
1 ,  2001  for  the  Agreements  with 
PECOPT,  and  accordingly,  seeks  waiver 
of  the  Commission's  notice 
requirements. 

Comment  date:  February  12,  2001,  in 
accordance  vrith  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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23.  American  Transmission  Company 
LLC 

(Docket  No.  EROl-1029-OOOj 

Take  notice  that  on  January  22,  2001, 
American  Transmission  Company  LLC 
(ATCLLC),  tendered  for  filing  a  Network 
Operating  Agreement  and  Network 
Integration  Transmission  Service 
Agreement  between  ATCLLC  and 
Adams-Coliunbia  Electric  Cooperative. 

ATCLLC  requests  an  effective  date  of 
January  1,2001. 

Comment  date:  February  12,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Sti^et,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.  us/online/rims.htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

(PR  Doc.  01-2768  Filed  1-31-01;  8:45  am] 

BMJJNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Amendment  of  License  and 
Soliciting  Comments,  Motions  To 
Intervene,  and  Protests 

January  26,  2001. 

Take  notice  that  the  foUovnng 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Application  Type:  Non-Project  Use 
of  Project  Lands. 

b.  Project  No.:  P-1494-220. 

c.  Date  Filed:  November  30,  2000. 

d.  Applicant:  Grand  River  Dam 
Authority. 

e.  Name  of  Project:  Pensacola  Project. 

f.  Location:  The  project  is  located  on 
the  Grand  (Neosho)  River  in  Craig, 


-Delaware,  Mayes,  and  Ottawa  Counties, 
Oklahoma.  This  project  does  not  utilize 
Federal  or  Tribal  lands. 

g.  Fj7ed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Bob  Sullivan, 
Grand  River  Dam  Authority,  P.O.  Box 
409,  Vinita,  OK  74301,  (918)  256-5545. 

i.  FERC  Contact:  James  Martin  at 
james.martin@ferc.fed. us,  or  telephone 
(202) 208-1046. 

j.  Deadline  for  filing  comments, 
motions,  or  protests:  March  1,  2001. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Sti«et,  NE,  Washington,  DC  20426. 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
wvirw.ferc.fed.us/efi/doorbell.htm. 

Please  include  the  project  niunber  (P- 
1494-220)  on  any  comments  or  motions 
filed. 

k.  Description  of  Project:  Grand  River 
Dam  Authority,  licensee  for  the 
Pensacola  Project,  requests  approval  to 
grant  permission  to  Southwinds  Marina 
to  dredge  approximately  19,444  cubic 
yards  of  material  to  increase  water 
depth  for  futiu«  installation  of  boat 
slips.  The  proposed  project  is  on  Grand 
Lake  in  Section  35,  "Towniship  25  North, 
Range  22  East,  Delaware  County. 

1.  Locations  of  the  application:  A  copy 
of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  The  application  may  be 
viewed  on  the  web  at  www.ferc.fed.us. 
Call  (202)  208-2222  for  assistance.  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  shoidd 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motjyans  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  appUcation. 


o.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDA'nONS  FOR  TERMS 
AND  CONDITIONS',  'PROTEST",  OR 
"MO'nON  TO  INTERVENE",  as 
applicable,  and  the  Projected  Number  of 
the  particular  application  to  which  the 
filing  refers.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

p.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  01-2722  Filed  1-31-01;  8:45  am] 

BILUNG  CODE  6n7-01-H 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Scoping  Meeting,  Site  Visit, 
and  Soliciting  Scoping  Comments  for 
an  Applicant  Prepared  Environmental 
Assessment  Using  the  Alternative 
Licensing  Process 

January  26,  2001. 

a.  Type  of  Application:  Alternative    . 
Licensing  Process^ 

b.  Project  No.:  FERC  No.  459. 

c.  Applicant:  Union  Electric  Company 
(d/b/a  Ameren/UE). 

d.  Name  of  Project:  Osage  Project. 

e.  Location:  On  the  Osage  River,  in 
Benton,  Camden,  Miller  and  Morgan 
Coimties,  central  Missouri.  The  project 
occupies  federal  lands. 

f.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

g.  Applicant  Contact:  Jerry  Hogg, 
Ameren/UE,  617  River  Road,  Eldon,  MO 
65026,  (573)  365-9315; 
jhogg@ameren.com. 

h.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Allan 
Creamer  at  (202)  219-0365,  or  at 
allan.creamer.@ferc.fed.us. 

i.  Deadline  for  Comments:  March  23, 
2001. 

All  dociunents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
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The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervener  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  th6  document  on 
that  resource  agency. 

Protests,  comments  on  filings, 
comments  on  environmental 
assessments  and  enviroimiental  impact 
statements,  and  reply  comments  may  be 
filed  electronically  via  the- Internet  in 
lieu  of  paper.  See  18  CFR 
385.2001(a)(l](iii)  and  the  instructions 
on  the  Commission's  web  site  at  http: 
//www.ferc.fed.us/efi/doorbell.htm. 

j.  £)escription  of  the  Project:  The 
peaking  project  consists  of  an  2,583- 
foot-long,  148- foot- high  concrete  dam;  a 
92-mile-long,  55,000-acre  impoundment 
at  a  full  pool  elevation  of  660  feet  mean 
sea  level:  a  powerhouse  containing  eight 
main  and  two  in-house  generating  units, 
having  a  total  installed  capacity  of 
176,200  kilowatts;  and  appurtenant 
facilities.  The  project  generates 
approximately  675,000  megawatt-hoius 
of  electricity  annually. 

k.  Scoping  Process:  Ameren/UE 
intends  to  utilize  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
alternative  licensing  process  (ALP). 
Under  the  ALP,  Ameren/UE  will 
prepare  an  Applicant  Prepared 
Environmental  Assessment  (APEA)  and 
license  application  for  the  Osage 
Hydroelectric  Project.  Ameren/UE 
expects  to  file  with  the  Commission,  the 
APEA  and  the  license  application  for 
the  Osage  Hydroelectric  Project  by 
February  28,  2004. 

The  purpose  of  this  notice  is  to  inform 
you  of  the  opportunity  to  participate  in 
the  upcoming  scoping  meetings 
identified  below,  and  to  solicit  your 
scoping  conunents. 

Scoping  Meetings 

Ameren/UE  and  the  Commission  staff 
will  hold  two  scoping  meetings,  one  in 
the  daytime  and  one  in  the  evening,  to 
help  us  identify  the  scope  of  issues  to 
be  addressed  in  the  APEA. 

The  daytime  scoping  meeting  virill 
focus  on  resource  agency  concerns, 
while  the  evening  scoping  meeting  is 
primarily  for  public  input.  All 
interested  individuals,  organizations, 
and  agencies  are  invited  to  attend  one 
or  both  of  the  meetings,  and  to  assist  the 
staff  in  identifying  the  environmental 
issues  that  should  be  analyzed  in  the 


APEA.  The  times  and  locations  of  these 
meetings  are  as  follows: 

Daytime  Meeting 

Wednesday,  February  21,  2001,  1:30 
p.m.-3:30  p.m.,  Marriott's  Tan-Tar-A 
Resort.  Suite  G,  Building  D,  State 
Road  KK.  Osage  Beach,  MO  65065 

Evening  Meeting 

Wednesday,  February  21,  2001,  7  p.m.- 
9  p-m.,  Marriott's  Tan-Tar-A  Resort, 
Suite  G,  Building  D,  State  Road  KK, 
Osage  Beach,  MO  65065 

To  help  focus  discussions.  Scoping 
Document  1  (SDl),  which  outlines  the 
subject  areas  to  be  addressed  in  the 
APEA,  was  mailed  to  the  parties  on  the 
mailing  list  on  January  12,  2001.  Copies 
of  the  SDl  also  will  be  available  at  the 
scoping  meeting.  Based  will  include  a 
revised  list  of  issues,  based  on  the 
scoping  sessions. 

Site  Visit 

The  Applicant  (Ameren/UE)  and 
FERC  will  conduct  a  project  site  visit 
beginning  at  10  a.m.  on  February  22, 
2001.  All  interested  individuals, 
organizations,  and  agencies  are  invited 
to  attend.  All  participants  should  meet 
at  the  Osage  Power  Plant  in  the  town  of 
Lakeside,  Missouri.  All  participants  are 
responsible  for  their  own  transportation 
to  the  site.  Anyone  with  questions  about 
the  site  visit  should  contact  Mr.  Jerry 
Hogg  of  Ameren/UE  at  573-365-9315. 

Objectives 

At  the  scoping  meetings,  the  staff  will: 
(1)  summarize  the  environmental  issues 
tentatively  identified  for  analysis  in  the 
APEA;  (2)  solicit  from  the  meeting 
participants  all  available  information, 
especially  quantifiable  data,  on  the 
resources  at  issue;  (3)  encourage 
statements  from  experts  and  the  public 
on  issues  that  should  be  analyzed  in  the 
APEA,  including  viewpoints  in 
opposition  to,  or  in  support  of,  the 
staff's  preliminary  views;  (4)  determine 
the  resource  issues  to  be  addressed  in 
the  APEA;  and  (5)  identify  those  issues 
that  require  a  detailed  analysis,  as  well 
as  those  issues  that  do  not  require  a 
detailed  analysis. 

Procedures 

The  meetings  will  be  recorded  by  a 
stenographer  and  will  become  part  of 
the  formal  record  of  the  Commission 
proceeding  on  the  project. 

Individuals,  organizations,  and 
agencies  with  environmental  expertise 
and  concerns  are  encouraged  to  attend 
the  scoping  meetings  and  site  visit,  and 
to  assist  Ameren/UE  in  defining  and 


clarifying  the  issues  to  be  addressed  in 
the  APES 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-2723  Filed  1-31-01;  8:45  am] 

BSJJNO  cooe  cnr-oi-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Ragulatory 
Commiseion 

[Docket  No.  RM9e-1-000] 

Regulations  Governing  Off-the-Road 
Communications;  Public  Notice 

January  26,  2001. 

This  constitutes  notice,  in  accordance 
with  18  CFR  385.2201(h),  of  the  receipt 
of  exempt  and  prohibited  off-the-record 
communications. 

Order  No.  607  (64  FR  51222, 
September  22, 1999)  requires 
Commission  decisional  employees,  who 
make  or  receive  an  exempt  or  a 
prohibited  off-the-record 
communication  relevant  to  the  merits  of 
a  contested  on-the-record  proceeding,  to 
delivery  a  copy  of  the  communication, 
if  written,  or  a  summary  of  the 
substance  of  any  oral  communication,  to 
the  Secretary. 

ProhibitiBd  communications  will  be 
included  in  a  public,  non-decisional  file 
associated  with,  but  not  part  of,  the 
decisional  record  of  the  proceeding. 
Unless  the  Commission  determines  that 
the  prohibited  communication  and  any 
responses  thereto  should  become  part  of 
the  decisional  record,  the  prohibit  off- 
the-record  conmumication  will  not  be 
considered  by  the  Commission  in 
reaching  its  decision.  Parties  to  a 
proceeding  may  seek  the  opportunity  to 
respond  to  any  facts  or  contentions 
made  in  a  prohibited  off-the-record 
communication,  and  may  request  that 
the  Commission  place  the  prohibited 
communication  and  responses  thereto 
in  the  decisional  record.  The 
Commission  will  grant  such  requests 
only  when  it  determines  that  fairness  so 
requires.  Any  person  identified  below  as 
having  made  a  prohibited  off-the-record 
communication  should  serve  the 
document  on  all  parties  listed  on  the 
official  service  list  for  the  applicable 
proceeding  in  accordance  with  Rule 
2010, 18  CFR  385.2010. 

Exempt  off-the-record 
communications  will  be  included  in  the 
decisional  record  of  the  proceeding, 
imless  the  communication  was  with  a 
cooperating  agency  as  described  by  40 
CFR  1501.6,  made  under  18  CFR 
385.2201(e)(l)(v). 
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The  following  is  a  list  of  exempt  and 
prohibited  off-the-record 
communications  received  in  the  Office 
of  the  Secretary  within  the  preceding  14 
days.  The  documents  may  be  viewed  on 
the  Internet  at  http://www.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance). 

Exempt 

1.  CP98-150-000— 01-17-01— Matthew 
J.  Brower 

2.  CPOl-141-000— 01-17-01— Juan 
Polit 

3.  ELOO-95-000— 01-11-01— Jo  Ann 
Sharp 

4.  Project  No.  2042— 01-22-01— Tim 
Bacheldler 

CPOO-452-000— 01-23-01— Bio- 
Resources,  Inc. 

4.  Project  No.  2197-044—01-22-01— 
John  SchruU,  Nancy  SchruU,  Leonard 
Hunsucker,  Bob  Thompson,  Joe 
Masters,  Pat  Masters,  Anita 
Hunsucker,  Pat  Thompson,  Tom 
Stokiun,  Roxane  Stokum,  Carroll 
Tysinger,  Bob  McFarland,  Claudia 
McFarland,  Karen  Tysinger 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-2727  Filed  1-31-01;  8:45  am) 

MLLMO  COOE  cnr-oi-M 


DEPARTMENT  OF  ENERGY 

Western  Area  Power  Administration 

Floodplaln/Wetlands  Statement  of 
Findings  for  the  Boyd-Valley  1 15-kV 
Transmission  Line  Rebuild  and 
Upgrade  Project 

agency:  Western  Area  Power 
Administration,  DOE. 
ACTION:  Floodplain/WeUands  statement 
of  findings. 

StJMMARY:  This  Floodplain/WeUands 
Statement  of  Findings  for  the  Boyd- 
Valley  115-kilovolt  (kV)  Transmission 
Line  Rebuild  and  Upgrade  Project  was 
prepared  following  the  U.S.  Department 
of  Energy's  (DOE)  Floodplain/Wetland 
Review  Requirements  (10  CFR  part 
1022).  Western  Area  Power 
Administration  (Western)  is  the  lead 
Federal  agency  rebuilding  and 
upgrading  2  miles  of  Western's  existing 
Boyd- Valley  115-kV  transmission  line, 
that  is  cormected  to  Platte  River  Power 
Authority's  (PRPA)  Boyd  and  Valley 
115-kV  substations.  This  project  is 
located  in  Loveland,  Colorado.  PRPA 
plans  to  replace  Western's  existing  H- 
frame  wood  pole  115-kV  single-circuit 
transmission  line  with  two  new  circuits 
constructed  on  double-circuit  single- 
pole  steel  structures.  The  rebuild  and 


upgrade  will  use  the  same  right-of-way 
as  the  existing  transmission  line.  This 
work  falls  within  a  class  of  action  that 
normally  does  not  require  preparation  of 
an  environmental  assessment  or 
environmental  impact  statement  luider 
the  Department  of  Energy's  National 
Environmental  Policy  Act  (NEPA) 
Implementing  Procediu^s  (10  CFR  part 
1021). 

Based  on  the  Federal  Emergency 
Management  Administration  (FEMA) 
Flood  Insurance  Maps,  the  project  area 
is  within  the  100-year  floodplain  (base 
flood)  for  the  Big  Thompson  River. 
Approximately  1  mile  of  the  project 
right-of-way  is  located  within  the 
designated  100-year  floodplain. 

Western  prepared  a  floodplain/ 
wetiands  assessment  describing  the 
effects,  alternatives,  and  measiues 
designed  to  avoid  or  minimize  potential 
harm  to,  or  within,  the  affected 
floodplain  and  wetlands.  Western  will 
allow  15  days  of  public  review  after 
publication  of  this  statement  of  findings 
before  implementing  the  proposed 
action. 

FOR  FURTHER  INFORMATKM  CONTACT:  Mr. 
Rodney  Jones,  Environmental  Specialist, 
Rocky  Moimtain  Region,  Western  Area 
Power  Administration,  P.O.  Box  3700, 
Loveland,  CO  80539-3003,  telephone 
(970)  461-7371,  e-mail 
rjonesdwapa.gov.  For  further 
information  on  DOE  Floodplain/ 
WeUands  Environmental  Review 
Requirements,  contact:  Ms.  Carol  M. 
Borgstrom,  Director,  NEPA  Policy  and 
Compliance,  EH— 42,  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
SW.  Washington,  DC  20585,  telephone 
(202) 586-4600  or  (800) 472-2756. 
SUPPt.EMENTARY  INFORMATION:  This 
statement  of  findings  for  the  proposal  to 
rebuild  and  upgrade  the  Boyd- Valley 
transmission  line  was  prepared 
following  10  CFR  part  1022.  A  notice  of 
floodplain  involvement  was  published 
in  the  Federal  Register  on  December  27, 
2000  (65  FR  81858).  No  comments  were 
received  on  the  proposed  floodplain/ 
wetlands  action.  The  proposal  to  rebuild 
and  upgrade  the  Boyd- Valley 
transmission  line  would  involve 
construction  activities  within  the 
floodplain,  including  removal  of  1  mile 
of  the  existing  115-kV  wood  pole  H- 
itame  transmission  line  and 
construction  of  1  mile  of  new  double- 
circuit  single-pole  steel  transmission 
line.  The  floodplain/wetlands 
assessment  examined  the  proposed 
rebuild  and  upgrade  of  the  transmission 
line.  The  existing  transmission  line 
right-of-way  is  located  within  the  100- 
year  floodplain.  Previous  stream  bank 
stabilization  and  gravel  mining 


operations  have  modified  the  floodplain 
in  the  project  area.  New  transmission 
line  structures  associated  with  the 
rebuild  would  be  located  in 
approximately  the  same  locations  as  the 
existing  structures.  There  are  no 
alternatives  that  would  avoid  rebuilding 
the  transmission  line  within  the 
floodplain.  No  watercourses  or  drainage 
patterns  woidd  be  affected  by 
implementing  the  project.  No 
construction  will  occur  within  the  river. 
Flood  storage  volume  will  not  be 
affected.  The  transmission  will  span 
both  the  Big  Thompson  River  and  Big 
Thompson  Ditch  at  the  same  locations 
as  the  existing  transmission  line. 

During  construction,  sediments  might 
be  added  to  local  drainages  due  to  soil 
runoff,  and  oil  or  fuel  might  spill  from 
malfunctioning  equipment.  Standard 
construction  practices  will  be  used  to 
avoid  or  minimize  effects  to  floodplain 
areas  in  the  project  area.  These 
procedures  include  minimizing  the  size 
of  the  distiu^ance  area  to  install  the 
new  transmission  line  structiu^s,  stream 
bank  erosion  control,  measures  to  avoid 
oY  minimize  soil  erosion  and 
sedimentation,  and  minimizing  the 
potentied  for  spills  during  construction 
activities  and  long-term  hne 
maintenance. 

The  rebuilt  transmission  line  will 
span  wetlands  and  riparian  areas 
associated  with  the  Big  Thompson  River 
and  the  nearby  ditches.  No  disturbances 
to  the  banks  or  channels  of  siuface 
waters  are  planned.  Bank  stabilization 
and  historic  gravel  mining  operations 
have  previously  modified  much  of  the 
wetiand  areas  in  the  project  area.  During 
construction,  temporary,  short-term 
minor  effects  will  occur  to  the  existing 
wetland/riparian  habitat  in  the  areas 
where  the  new  transmission  line 
structures  are  constructed.  Because  the 
new  structiues  will  be  located  at  the 
approximate  locations  of  the  existing 
structures,  the  amount  of  wetiand/ 
riparian  habitat  affected  by 
implementation  of  the  project  will  be 
negligible.  The  disturbance  areas 
associated  with  the  project  have  been 
previously  disturbed  by  construction  of 
the  existing  transmission  line,  and  the 
ongoing  maintenance  activities  within 
the  existing  transmission  line  right-of- 
way.  Other  than  standard  construction 
practices,  no  special  mitigation 
measiues  are  recommended.  The  action 
will  conform  to  applicable  State  or  local 
floodplain  protection  standards. 

Dated:  January  19.  2001. 
Michael  S.  Hacskaylo, 
Administrator 
[FR  Doc.  01-2764  Filed  1-31-01;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6941-5] 

Agancy  Infonnation  Coll«ction 
AcUvWes:  Propo— d  Collection; 
CofiMiMnt  Request 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  annoimces 
that  EPA  is  planning  to  submit  the 
following  thirteen  continuing 
Information  Collection  Requests  (ICR)  to 
the  OfGce  of  Management  and  Budget 
(OMB).  Before  submitting  the  ICRs  to 
0MB  for  review  and  approval,  EPA  is 
soliciting  comments  on  specific  aspects 
of  the  information  collections  as 
described  at  the  beginning  of  the 
Supplementary  Information. 
DATES:  Comments  must  be  submitted  on 
or  before  April  2,  2001. 
ADDRESSES:  U.S.  EPA,  1200 
Pennsylvania  Avenue,  Mail  Code 
2223A,  Washington.  DC  20460.  A  hard 
copy  of  an  ICRvuay  be  obtained  without 
charge  by  calling  the  identified 
information  contact  individual  for  each 
ICR  in  Section  B  of  the  Supplementary 
Information. 

FOR  FURTHER  MFORMATION  CONTACT:  For 
specific  information  on  the  individual 
ICRs  see  Section  B  of  the 
Supplementary  Information. 
SUPPLEMENTARY  INFORMATION: 

For  AU  ICRs 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  information 
imless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
niunbers  for  EPA's  regulations  are 
displayed  in  40  CFR  part  9. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
prior  approved  collection  of 
information; 

(iii)  Enhance  the  quality,  utiUty,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  biuden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  automated  collection  techniques 


or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

Biirden  means  me  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  vahdating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

In  the  absence  of  such  information 
collection  requirements,  enforcement 
personnel  would  be  unable  to  determine 
whether  the  standards  are  being  met  on 
a  continuous  basis,  as  required  by  the 
Clean  Air  Act.  Consequently,  these 
information  collection  requirements  are 
mandatory,  and  the  records  required  by 
New  Source  Performance  Standards 
(NSPS)  must  be  retained  by  the  owner 
or  operator  for  at  least  two  years; 
records  required  by  the  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  (NESHAP)  must  be  retained 
by  the  owner  or  operator  for  at  least  five 
years;  and  records  required  by  the 
NESHAP  Maximum  Achievable  Control 
Technology  standards  (NESHAP- 
MACT)  must  be  retained  by  the  owner 
or  operator  for  at  least  five  years.  In 
general,  the  required  information 
consists  of  emissions  data  and  other 
information  deemed  not  to  be  private. 
However,  any  information  submitted  to 
the  Agency  for  which  a  claim  of 
confidentiality  is  made  will  be 
safeguarded  according  to  the  Agency 
policies  set  forth  in  Title  40,  chapter  1. 
part  2,  subpart  B — ConfidentiaUty  of 
Business  Information  (See  40  CFR  2;  41 
FR  36902,  September  1,  1976;  amended 
by  43  FR  39999.  September  8. 1978;  43 
FR  42251,  September  28. 1978;  44  FR 
17674,  March  21979). 

A.  List  of  ICRs  Planned  To  be 
SulHiiitted 

In  compliance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.), 
this  notice  annoimces  that  EPA  is 
planning  to  submit  the  following 
thirteen  Information  Collection  Requests 
(ICR)  to  the  Office  of  Management  and 
Budget  (OMB): 

(1)  NSPS  Subpart  F:  New  Source 
Performance  Standards  (NSPS)  for 


Portland  Cement  Plants;  EPA  ICR 
Number  1051;  OMB  Number  2060- 
0025;  expiration  date  September  30, 
2001. 

(2)  NSPS  Subpart  UU:  Asphalt 
Processing  and  Roofing;  EPA  ICR 
Number  0661;  OMB  Number  2060- 
0002;  expiration  date  September  30, 
2001. 

(3)  NSPS  Subpart  BBB:  Rubber  Tire 
Manufacturing;  EPA  ICR  Nimiber  1158; 
OMB  Nimiber  2060-0158;  expiration 
date  September  30,  2001. 

(4)  NESHAP  Subpart  C:  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  (NESHAP)  for  Berylliiun; 
EPA  ICR  Number  0193;  OMB  Number 
2060-0092;  expiration  date  September 
30,  2001. 

(5)  NESHAP  Subpart  F:  Vinyl 
Chloride;  EPA  ICR  Number  0186;  OMB 
Number  2060-0071;  expiration  date 
September  30,  2001. 

(6)  NESHAP  Subparts  F.  G.  H  and  I: 
The  Hazardous  Organic  NESHAP 
(HON);  EPA  ICR  Number  1414;  OMB 
Number  2060-0282;  expiration  date 
February  28.  2001. 

(7)  NESHAP  Subpart  V:  Equipment 
Leaks  (Fugitive  Emission  Sources);  EPA 
ICR  Number  1153;  OMB  Number  2060- 
0068;  expiration  date  August  31.  2001. 

(8)  NESHAP-MACT  Subpart  S:  Pulp 
and  Paper  Production  Source 
Category — Process  Operations;  EPA  ICR 
Number  1657;  OMB  Number  2060- 
0387;  expiration  date  September  30. 
2001. 

(9)  NESHAP-MACT  Subpart  W: 
Epoxy  Resins  Production  and  Non- 
Nylon  Polyamide  Resin  Production; 
EPA  ICR  Number  1681;  OMB  Number 
2060-0290;  expiration  date  September 
30,  2001. 

(10)  NESHAP-MACT  Subpart  X: 
Secondary  Lead  Smelting;  EPA  ICR 
Number  1686;  OMB  Number  2060- 
0296;  expiration  date  September  30, 
2001. 

(11)  NESHAP-MACT  Subpart  XXX: 
Ferroalloys;  EPA  ICR  Number  1831; 
OMB  Number  2060-0391;  expiration 
date  September  30,  2001. 

(12)  Source  Compliance  and  State 
Action  Reporting:  EPA  ICR  Number 
0107;  OMB  Number  2060-0096; 
expiration  date  December  31,  2001. 

(13)  Consolidated  Federal  Air  Rule  for 
the  Synthetic  Organic  Chemical 
Industry:  EPA  ICR  Number  1854;  no 
assigned  OMB  Number. 

B.  Contact  Individuals  for  ICRs 

(1)  JVSPS  Subpart  F:  Portland  Cement 
Plants;  Franklin  Smith  of  the  Data 
Systems  and  Information  Management 
Branch  at  (301)  459-7092  or  via  E-mail 
to  Smith.Franklin@epa.gov;  EPA  ICR 
Number  1051;  OMB  Number  2060- 
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0025;  expiration  date  September  30, 
2001. 

[  (2)  NSPS  Subpart  UU:  Asphalt 
Processing  and  Roofing;  Franklin  Smith 
of  the  Data  Systems  and  Information 
Management  Branch  at  (301)  459-7092 
or  via  E-mail  at 

Smith.Franklin@epa.gov;  EPA  ICR 
Number  0661;  OMB  Number  2060- 
0002;  expiration  date  September  30, 
2001. 

(3)  NSPS  Subpart  BBB:  Rubber  Tire 
Manufacturing;  Maria  Malave  of  the  Air, 
Hazardous  Waste,  and  Toxics  Branch  at 
(202)  564-7027  or  via  E-mail  at 
Malave.Maria@epa.gov;  EPA  ICR 
Number  1158;  OMB  Number  2060- 
0156;  expiration  date  September  30. 
2001. 

(4)  NESHAP  Subpart  C:  Beryllium; 
Debbie  Thomas  of  the  Plaiming  and 
Analysis  Branch  at  (202)  564-5041  or 
via  E-mail  at  Thomas.Deborah@epa.gov; 
EPA  ICR  Nmnber  0193;  OMB  Number 
2060-0092;  expiration  date  September 
30,  2001. 

k(5)  NESHAP  Subpart  F:  Vinyl 
doride;  Scott  Throwe  of  the  Air, 
Hazardous  Waste,  and  Toxics  Branch  at 
(202)  564-7013  or  via  E-mail  at 
Throwe.Scott@epa.gov:  EPA  ICR 
Number  0186;  OMB  Number  2060- 
0071;  expiration  date  September  30. 
2001. 

I   (6)  NESHAP  Subparts  F.  G.  H  and  I: 
the  Hazardous  Organic  NESHAP  (HON); 
Marcia  Mia  of  the  Air,  Hazardous  Waste, 
and  Toxics  Branch  at  (202)  564-7042  or 
via  E-mail  at  Mia.Marcia@epa.gov;  EPA 
ICR  Number  1414;  OMB  Number  2060- 
0282;  expiration  date  February  28,  2001. 

(7)  NESHAP  Subpart  V:  Equipment 
Leaks  (Fugitive  Emission  Sources); 
Rafael  Sanchez  of  the  Compliance 
Monitoring  and  Water  Branch  at  (202) 
564-7028  or  via  E-mail  to 
Sanchez.Rafael@epa.gov;  EPA  ICR 
Number  1153;  OMB  Number  2060- 
0068,  expiration  date  August  31.  2001. 

(8)  NESHAP-MACT  Subpart  S:  Pulp 
and  Paper  Production  Source 
Category — Process  Operations;  Scott 
Throwe  of  the  Air,  Hazardous  Waste, 
and  Toxics  Branch  at  (202)  564-7013  or 
via  E-mail  at  Throwe.Scott@epa.gov; 
EPA  ICR  Number  1657;  OMB  Number 
2060-0387;  expiration  date  September 
30.2001. 

(9)  NESHAP-MACT  Subpart  W: 
Epoxy  Resins  Production  and  Non- 
Nylon  Polyamide  Resin  Production; 
Sally  Sasnett  of  the  Sector  Analysis  and 
Implementation  Branch  at  (202)  564- 
7074  or  via  E-mail  at 
Sasnett.Sally@epa.gov;  EPA  ICR 
Number  1681;  OMB  Number  2060- 
0290;  expiration  date  September  30. 
2001. 


(10)  NESHAP-MACT  Subpart  X: 
Secondary  Lead  Smelting;  Debbie 
Thomas  of  the  Plarming  and  Analysis 
Branch  at  (202)  564-5041  or  via  E-mail 
at  Thomas.Deborah@epa.gov;  EPA  ICR 
Number  1686;  OMB  Number  2060- 
0296;  expiration  date  September  30, 
2001. 

(11)  NESHAP-MACT  Subpart  XXX: 
Ferroalloys;  Maria  Malave  of  the  Air, 
Hazardous  Waste,  and  Toxics  Branch  at 
(202)  564-7027  or  via  E-mail  at 
Malave.Maria@epa.gov;  EPA  ICR 
Number  1831;  OMB  Number  2060- 
0391;  expiration  date  September  30, 
2001. 

(12)  Source  Compliance  and  State 
Action  Reporting:  Mark  Antell  of  the 
Data  Systems  and  Information 
Management  Branch  at  (202)  564-5003 
or  via  E-mail  at  Antell.Mark@epa.gov; 
EPA  ICR  Number  0107;  OMB  Number 
2060-0096;  expiration  date  December 
31,2001. 

(13)  Consolidated  Federal  Air  Rule  for 
the  Synthetic  Organic  Chemical 
Industry:  Marcia  Mia  of  the  Air, 
Hazardous  Waste,  and  Toxics  Branch  at 
(202)  564-7042  or  via  E-mail  at 
Mia.Marcia@epa.gov;  EPA  ICR  Number 
1854;  no  assigned  OMB  Niunber. 

C.  Individual  ICRs 

(1)  NSPS  Subpart  F:  New  Source 
Performance  Standards  (NSPS)  for 
Portland  Cement  Plants;  EPA  ICR 
Number  1051;  OMB  Number  2060- 
0025;  expiration  date  September  30, 
2001. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  those  which 
are  subject  to  New  Source  Performance 
Standards  (NSPS)  Subpart  F,  owners 
and  operators  of  portland  cement  plants 
with  the  following  facilities:  kilns, 
clinker  coolers,  raw  mill  systems,  raw 
mill  dryers,  raw  material  storage,  clinker 
storage,  finished  product  storage, 
conveyor  transfer  points,  bagging  and 
bulk  loading  and  unloading  facilities. 

Abstract:  The  Agency  has  judged  that 
PM  emissions  fix>m  portland  cement 
plants  cause  or  contribute  to  air 
pollution  that  may  reasonably  be 
anticipated  to  endanger  public  health  or 
welfare.  Owners/operators  of  portland 
cement  plants  must  notify  EPA  of 
construction,  modification,  startups, 
shut  downs,  date  and  results  of  initial 
performance  test  and  excess  emissions. 

Burden  Statement:  In  the  previously 
approved  ICR,  the  average  annual 
burden  to  the  industry  to  meet  the 
recordkeeping  and  reporting 
requirements  was  estimated  at  7,968 
person-hours  for  the  three  years 
following  the  approval  of  that  ICR.  Two 
hundred  seventy-nine  of  these  person 
hours  were  for  reporting  only.  The  total 


annualized  cost  burden  was  estimated  at 
$941,720.  This  is  based  on  an  estimated 
113  respondents  and  a  frequency  of 
response  of  2  times  per  year. 

(2)  NSPS  Subpart  UU:  Asphalt 
Processing  and  Roofing;  EPA  ICR 
Number  0661;  OMB  Number  2060- 
0002;  expiration  date  September  30, 
2001. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  those  which 
are  subject  to  New  Source  Performance 
Standards  (NSPS)  Subpart  UU,  owners 
and  operators  of  saturators  and  asphalt 
storage  facilities  at  asphalt  roofing 
plants,  and  each  asphalt  storage  tank 
and  each  blowing  still  at  asphalt 
processing  plants,  petroleum  refineries, 
and  asphalt  roofing  plants. 

Abstract:  The  Agency  has  judged  that 
PM  emissions  &x>m  asphalt  processing 
and  asphalt  roof  manufacture  cause  or 
contribute  to  air  pollution  that  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare.  Owners/ 
operators  of  these  regulated  fecilities 
must  notify  EPA  of  construction, 
modification,  startups,  shut  downs,  date 
and  results  of  initial  performance  test 
and  excess  emissions. 

Burden  Statement:  In  the  previously 
approved  ICR,  the  average  annual 
burden  to  the  industry  to  meet  the 
recordkeeping  and  reporting 
requirements  was  estimated  at  15,629 
person-hours  for  the  three  years 
following  approval  of  that  ICR.  Three 
hundred  of  these  person  hours  were  for 
reporting  only.  The  total  annualized 
cost  burden  was  estimated  at 
$3,210,000.  This  is  based  on  an 
estimated  86  respondents  and  a 
frequency  of  response  of  once  per  year. 

(3)  NSPS  Subpart  BBB:  Rubber  Tire 
Manufacturing;  EPA  ICR  Number  1158; 
OMB  Number  2060-0158;  expiration 
date  September  30,  2001. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  those  which 
are  subject  to  New  Source  Performance 
Standards  (NSPS)  Subpart  BBB,  include 
the  following  fecilities  in  rubber  tire 
manufacturing  plants:  each  undertread 
cementing  operations,  sidewall 
cementing  operations,  each  tread  end 
cementing  operation,  each  bead 
cementing  operation,  each  green  tire 
spraying  operation,  each  Michelin-A 
operation,  each  Michelin-B  operation, 
and  each  Michelin-C-automatic 
operation. 

Abstract:  The  Agency  has  judged  that 
VOCs  emissions  from  rubber  tire 
manufactiuing  cause  or  contribute  to  air 
pollution  that  may  reasonably  be 
anticipated  to  endanger  public  health  or 
welfare.  Owners/operators  of  rubber  tire 
manufacturing  plants  must  notify  EPA 
of  construction,  modification,  startups. 
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shut  downs,  date  and  results  of  initial 
performance  test  and  excess  emissions. 
Burden  Statement:  In  the  previously 
approved  ICR,  the  average  annual 
burden  to  the  industry  to  meet  the 
recordkeeping  and  reporting 
requirements  was  estimated  at  18,651 
person-hours  for  the  three  years 
following  approval  of  that  ICR.  Ten 
thousand  ninety-five  of  these  person 
hours  were  for  reporting  only.  The  total 
annualized'cost  burden  was  estimated  at 
$1,152,730.  This  is  based  on  an 
estimated  31  respondents  and  a 
frequency  of  response  of  twice  per  year. 

(4)  NESHAP  Subpart  C:  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  (NESHAP)  for  Beryllium; 
EPA  ICR  Number  0193;  OMB  Number 
2060-0092:  expiration  date  September 
30, 2001. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  those  which 
are  subject  to  the  NESHAP  Subpart  C. 
owners  and  operators  of  extraction 
plants,  foundries,  incinerators, 
propellent  plants,  and  machine  shops 
which  process  beryllium  ore,  beryllium, 
beryllium  oxide,  beryllium  alloys,  or 
beryllium-containing  waste. 

Abstract:  The  Agency  has  judged  that 
HAP  emissions  from  sources  associated 
with  the  production  of  Berylliimi  and 
many  of  its  compoimds  cause  or 
contribute  to  air  pollution  that  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare.  Owners/ 
operators  of  affected  beryllium  facilities 
must  notify  EPA  of  construction, 
modification,  startups,  shutdowns,  date 
and  results  of  the  initial  performance 
test  and  provide  semiannual  reports  of 
excess  emissions.  They  must  also 
develop  startup,  shutdown,  malfunction 
plans  and  develop  a  quality  control  plan 
for  their  continuous  monitoring  system. 
Affected  facilities  also  must  provide 
notification  of  compliance  status  and 
report  quarterly  monitoring 
exceedances. 

Burden  Statement:  In  the  previously 
approved  ICR,  the  average  annual 
burden  to  the  industry  to  meet  the 
recordkeeping  and  reporting 
requirements  was  estimated  at  2,232 
person-hours  for  the  three  years 
following  approval  of  that  ICR.  Two 
hundred  forty  of  these  person  hours 
were  for  reporting  only.  The  total 
annualized  cost  burden  was  estimated  at 
$115,352.  This  is  based  on  an  estimated 
33  respondents  and  frequency  of 
response  of  twelve  times  per  year. 

(5)  NESHAP  Subpart  F:  Vinyl 
Chloride;  EPA  ICR  Number  0186;  OMB 
Number  2060-0071;  expiration  diate 
September  30,  2001. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  those  which 


are  subject  to  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
(NESHAP)  Subpart  F,  owners  and 
operators  of  sources  associated  with  the 
production  of  vinyl  chloride,  including 
but  not  limited  to  exhaust  gases  and 
oxychlorination  vents  at  ethylene 
dichloride  (EDC)  plants;  exhaust  gases 
at  vinyl  chloride  monomer  (VCM) 
plants;  and  exhaust  gases,  reactors 
opening  losses,  manual  vent  valves  and 
stripping  residuals  at  polyvinyl  chloride 
(PCV)  plants.  The  standards  also  apply 
to  relief  valves  and  fugitive  emission 
sources  at  all  three  types  of  plants. 

Abstract:  The  Agency  has  judged  that 
HAP  emissions  from  sources  associated 
with  the  production  of  vinyl  chloride 
cause  or  contribute  to  air  pollution  that 
may  reasonably  be  anticipated  to 
endanger  public  health  or  welfare. 
Owners/operators  of  affected  vinyl 
chloride  facilities  must  notify  EPA  of 
construction,  modification,  startups, 
shutdowns,  date  and  results  of  initial 
performance  test  and  provide 
semiannual  reports  of  excess  emissions. 
They  must  also  develop  startup, 
shutdown,  malfunction  plans  and 
develop  a  quality  control  plan  for  their 
continuous  monitoring  system.  Affected 
facilities  also  must  provide  notification 
of  compliance  status  and  report 
quarterly  monitoring  exceedances. 

Burden  Statement:  In  the  previously 
approved  ICR,  the  average  annual 
burden  to  the  industry  to  meet  the 
recordkeeping  and  reporting 
requirements  was  estimated  at  16,159 
person-hours  for  the  three  years 
following  approval  of  that  ICR.  Three 
hundred  seventy-two  of  these  person 
hours  were  for  reporting  only.  The  total 
annualized  cost  burden  was  estimated  at 
$579,947.  This  is  based  on  an  estimated 
44  respondents  and  a  fi^uency  of 
response  of  two  times  per  year. 

(6)  NESHAP  Subparts  F.  G.  H  and  I: 
the  Hazardous  Organic  NESHAP  (HON); 
EPA  ICR  Number  1414;  OMB  Number 
2060-0282;  expiration  date  February  28, 
2001. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  those  which 
are  subject  to  the  HON  with  the 
exceptions  listed  in  40  CFR  63.100(f). 
Respondents  are  owners  or  operators  of 
processes  in  SOCMI  industries,  styrene- 
butadiene  rubber  production, 
polybutadiene  production,  chloride 
production,  pesticide  production, 
chlorinated  hydrocarbon  use  in 
production  of  chemicals, 
pharmaceutical  production,  and 
miscellaneous  butadiene  use. 

Abstract:  The  Agency  has  judged  that 
hazardous  air  pollutant  (HAP)  emissions 
in  the  synthetic  organic  chemical 
industry  and  other  negotiated  industries 


cause  or  contribute  to  air  pollution  that 
may  reasonably  be  anticipated  to 
endanger  public  health  or  welfere. 

Generally,  respondents  are  required 
by  law  to  submit  one  time  reports  of . 
start  of  construction,  anticipated  and 
actual  start-up  dates,  and  physical  or 
operational  changes  to  existing 
facilities.  In  addition.  Subpart  G 
requires  respondents  to  submit  lova 
types  of  reports:  (1)  Initial  Notification, 

(2)  Notification  of  Compliance  Status, 

(3)  Periodic  Reports,  and  (4)  sevend 
event  triggered  reports.  The  Initial 
Notification  report  identifies  sources 
subject  to  the  rule  and  the  provisions 
which  apply  to  these  sources.  The 
Notification  of  Compliance  Status  is 
submitted  to  provide  the  information 
necessary  to  demonstrate  that 
compliance  has  been  achieved.  The 
Periodic  Reports  provide  the  parameter 
monitoring  data  for  the  control  devices, 
results  of  any  performance  tests 
conducted  during  the  period,  and 
information  on  instances  where 
inspections  revealed  problems.  Subparts 
H  and  I  require  the  soiu-ce  to  submit  an 
initial  report  detailing  the  equipment 
and  process  units  subject  to,  and 
schedule  for  implementing  each  phase 
of,  the  standard.  Owners  and  operators 
also  have  to  submit  semiannual  reports 
of  the  monitoring  results  from  the  leak 
detection  and  repair  program  in  the 
equipment  leak  standard.  All  records 
are  to  be  maintained  by  the  source  for 

a  period  of  at  least  5  years.  The  Initial 
Notification  is  due  180  days  before 
commencement  of  construction  or 
reconstruction  for  new  sources. 

The  Notification  of  Compliance  Status 
would  be  submitted  150  days  after  the 
source's  compliance  date  for  both  new 
and  existing  sources. 

Generally,  periodic  reports  would  be 
submitted  semiaimually.  However,  if 
monitoring  results  show  that  the 
parameter  values  for  an  emission  point 
are  outside  the  established  range  for 
more  than  1  percent  of  the  operating 
time  in  a  reporting  period,  or  the 
monitoring  system  is  out  of  service  for 
more  than  5  percent  of  the  time,  the 
regulatory  authority  may  request  that 
the  owner  or  operator  submit  quarterly 
reports  for  that  emission  point.  After  1 
year,  semiannual  reporting  can  be 
resumed,  unless  the  regulatory  authority 
requests  continuation  of  quarterly 
reports. 

Other  reports  would  be  submitted  as 
required  by  the  provisions  for  each  kind 
of  emission  point.  The  due  date  for 
these  kinds  of  reports  is  tied  to  the  event 
that  precipitated  the  report  itself. 
Examples  of  these  special  reports 
include  requests  for  extensions  of 
repair,  notification  of  scheduled 
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inspections  for  storage  vessel  and 
wastewater  management  units,  process 
changes,  and  startup,  shutdown,  and 
malfunctions. 

Subparts  H  and  I,  the  equipment  leak 
standards,  would  require  the  submittal 
of  an  initial  report  and  semiannual 
r^orts  of  leak  detection  and  repair 
experiences  and  any  changes  to  the 
processes,  monitoring  frequency  and/or 
initiation  of  a  quality  improvement 
program.  For  new  sources,  the  initial 
report  shall  be  submitted  with  the 
application  for  construction,  as  under 
Subpart  G.  Every  6  months  after  the 
initial  report,  a  report  must  be 
submitted  that  summarizes  the 
monitoring  results  from  the  leak 
detection  and  repair  program  and 
provides  a  notification  of  initiation  of 
monthly  monitoring  or  implementation 
of  a  quality  improvement  program,  if 
acpplicable. 

Burden  Statement:  In  the  previously 
approved  ICR,  the  average  annual 
burden  to  industry  to  meet  the 
recordkeeping  and  reporting 
requirements  was  estimated  at  1,727,724 
person-hours  for  the  three  years 
following  approval  of  that  ICR.  Five 
hundred  twenty-three  of  these  person 
hours  were  for  reporting  only.  The  total 
annualized  cost  burden  was  estimated  at 
$98,460,900.  This  was  based  on  308 
respondents. 

(7)  NESHAP  Subpart  V:  Equipment 
Leaks  (Fugitive  Emission  Sources);  EPA 
ICR  Number  1153;  OMB  Number  2060- 
0068;  expiration  date  August  31,  2001. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  those  which 
are  subject  to  NESHAP  Subpart  V, 
owners  or  op^tors  of  process  imits 
operating  in  volatile  haizardous  air 
pollutant  (VHAP)  service  (those 
containing  or  contacting  fluids  (liquid 
or  gas)  consisting  by  weight  of  at  least 
10  percent  VHAP). 

Abstract:  The  Agency  has  judged  that 
VHAP  emissions  from  sources 
associated  with  the  operation  of 
equipment  in  VHAP  service:  pumps, 
compressors,  pressure  relief  devices, 
sampling  connection  systems,  open- 
ended  valves  or  lines,  valves,  flanges 
and  other  connectors,  product 
accumulator  vessels,  and  control 
devices  or  systems  that  contain  or 
contact  fluids  (liquid  or  gas)  consisting 
by  weight  of  at  least  10  percent  VHAP, 
cause  or  contribute  to  air  pollution  that 
may  reasonably  be  anticipated  to 
endanger  public  health  or  welfare. 
Owners  or  operators  of  the  affected 
process  units  must  notify  EPA  of 
construction,  modification,  startup, 
application  of  waiver  of  testing  (if 
desired  by  source);  application  for 
equivalency  (if  desired  by  source),  and 


an  initial  report.  Owners  or  operators 
are  also  required  to  submit  semiannual 
reports  of  the  number  of  valves,  pumps, 
and  compressors  for  which  leaks  were 
detected,  and  explanations  for  any  leak 
repair  delays.  Affected  process  units 
must  be  monitored  to  detect  leaks  by 
Method  21  of  Appendix  A  of  40  CFR 
Part  60.  The  recordkeeping 
requirements  of  §  61.246  apply  to  leaks 
detected  from  pumps,  compressors, 
valves,  flanges,  and  pressiire  relief 
devices.  Pumps  are  checked  visually 
each  calendar  week,  and  pertinent 
information  on  each  unit  is  recorded  in 
a  log,  required  in  §  61.246(e). 
Compressor  sensors  are  checked  daily, 
and  valves  are  monitored  monthly. 
Recordkeeping  requirements  for  these 
units  are  in  effect  only  when  a  leak  is 
detected  (§§  61.242-3,  242-7).  Action 
taken  to  repair  leaks  must  also  be 
recorded  and  kept  on  file  in  a  readily 
accessible  location.  The  standards  also 
require  semianntial  reporting  of  fugitive 
emissions  and  leak  detection. 

Burden  Statement:  In  the  previously 
approved  ICR,  the  average  annual 
burden  to  industry  to  meet  the 
recordkeeping  and  reporting 
requirements  was  estimated  at  23,539 
person-hours  for  the  three  years 
following  approval  of  that  ICR.  Thirty  of 
these  person  hours  wwe  for  reputing 
only.  The  total  annualized  cost  biu'den 
was  estimated  at  $1,046,073.  This  is 
based  on  an  estimated  200  respondents 
and  a  frequency  of  response  of  two 
times  per  year. 

(8)  NESHAP-MACT  Subpart  S:  Pulp 
and  Paper  Production  Source 
Cat^ory — ^Process  Operations;  EPA  ICR 
Number  1657;  OMB  Number  2060- 
0387;  expiration  date  September  30, 
2001. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  those  which 
are  subject  to  Naticmal  Emission 
Standards  for  Hazardous  Air  Pollutants 
(NESHAP)  Subpart  S,  owners  and 
operators  of  sources  associated  with  the 
production  of  wood  pulp,  including  but 
not  limited  to  kraft,  soda,  sulfite,  semi- 
chemical,  mechanical,  non-wood 
pulping,  secondary  fiber,  or  any 
combination  of  these  types  of  pulping 
processes.  Affected  processes  at  the 
wood  pulping  sources  include  pulping, 
bleaching,  and  wastewater  handling. 

Abstract;  The  Agency  has  judged  that 
HAP  emissions  from  pulping,  bleaching, 
and  wastewater  treatment  processes 
cause  or  contribute  to  air  pollution  that 
may  reasonably  be  anticipated  to 
endanger  public  health  or  wel&re. 
Owners/operators  of  affected  pulp  and 
paper  process  operations  must  notify 
EPA  of  construction,  modification, 
startups,  shutdowns,  date  and  results  of 


initial  performance  test  and  provide 
semiannual  reports  of  excess  emissions. 
They  must  also  develop  startup, 
shutdown,  malfunction  plans  and 
develop  a  quality  control  plan  for  their 
continuous  monitoring  system.  Affected 
facilities  also  must  provide  notification 
of  compUance  status  and  report 
quarterly  monitoring  exceedances. 

Burden  Statement:  In  the  previously 
approved  ICR,  the  average  annual 
burden  to  the  industry  to  meet  the 
recordke^ing  and  reporting 
requirements  was  estimated  at  53,924 
person-hours  for  the  three  years 
following  approval  of  that  ICR.  Two 
thousand  seven  hundred  seventy-one  of 
these  person  hours  were  for  reporting 
only.  The  total  annualized  cost  burden 
was  estimated  at  $6,955,262.  This  is 
based  on  an  estimated  162  respondents 
and  a  frequency  of  response  of  twice  per 
year. 

(9)  NESHAP-MACT  Subpart  W: 
Epoxy  Resins  Production  and  Non- 
Nylon  Polyamide  Resin  Production; 
EPA  ICR  Number  1681;  OMB  Number 
2060-0290;  expiration  date  September 
30,  2001. 

Affected  Entities:  ^itities  potentially 
affected  by  this  action  are  those  which 
manufacture  polymers  and  resins  icom 
epichlorohydiin. 

Abstract:  The  Agency  has  judged  that 
HAP  emissions  from  sources  associated 
with  epoxy  and  non-nylon  resin 
production  cause  or  contribute  to  air 
pollution  that  may  reasonably  be 
anticipated  to  endanger  pubUc  health  or 
welfare.  Owners/op)erators  of  affected 
polymers  and  resins  production  process 
operations  must  notify  EPA  of 
construction,  modification,  startups, 
shutdowns,  date  and  results  of  initial 
performance  test  and  provide 
semiannual  reports  of  excess  emissions. 
They  must  also  develop  startup, 
shutdown,  malfunction  plans  and 
develop  a  quality  control  plan  for  their 
continuous  monitoring  system.  Affected 
faciUties  also  must  provide  notification 
of  compliance  status  and  report 
quarterly  monitoring  exceedances. 

Burden  Statement:  In  the  previously 
approved  ICR,  the  average  annual 
burden  to  the  industry  to  meet  the 
recordkeeping  and  reporting 
requirements  was  estimated  at  4,525 
person-hours  for  the  three  years 
following  approval  of  that  ICR.  One 
hundred  twenty-four  of  these  person 
hours  were  for  reporting  only.  The  total 
annualized  cost  burden  was  estimated  at 
$160,226.  This  is  based  on  an  estimated 
13  respondents  and  a  frequency  of 
response  of  twice  per  year. 

(10)  NESHAP-MACT  Subpart  X: 
Secondary  Lead  Smelting;  HPA  ICR 
Number  1686;  OMB  Number  2060- 
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0296;  expiration  date  September  30, 
2001. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  those  which 
are  subject  to  NESHAP-MACT  Subpart 
X,  owners  or  operators  of  secondary 
lead  smelters  that  operate  furnaces  to 
reduce  scrap  lead  metal  and  lead 
compounds  to  elemental  lead.  The  rule 
applies  to  secondary  lead  smelters  that 
use  blast,  reverbretory,  rotary,  or  electric 
smelting  furnaces  to  recover  lead  metal 
from  scrap  lead,  primarily  from  used 
lead-acid  automotive-type  batteries. 

Abstract:  The  Administrator  has 
judged  that  HAP  emissions  from  sources 
associated  with  secondary  lead  smelters 
cause  or  contribute  to  air  pollution  that 
may  reasonably  be  anticipated  to 
endanger  public  health  or  welfare. 
Owners/operatora  of  affected  secondary 
lead  smelters  must  notify  EPA  of 
construction,  modification,  startups, 
shutdowns,  date  and  results  of  initial 
performance  test  and  provide 
semiannual  reports  of  excess  emissions. 
They  must  also  develop  startup, 
shutdown,  malfunction  plans  and 
develop  a  quality  control  plan  for  their 
continuous  monitoring  system.  Affected 
facilities  also  must  provide  notification 
of  compliance  status  and  report 
quarterly  monitoring  exceedances. 

Burden  Statement:  hi  the  previously 
approved  ICR,  the  average  annual 
burden  to  the  industry  to  meet  the 
recordkeeping  and  reporting 
requirements  was  estimated  at  16,033 
person-houra  for  the  three  years 
following  approval  of  that  ICR.  Three 
hundred  sixty-eight  of  these  person 
hours  were  for  reporting  only.  The  total 
annualized  cost  burden  was  estimated  at 
$720,000.  This  was  based  on  an 
estimated  23  respondents  and  a 
frequency  of  response  of  twice  per  year. 

(1 1)  NESHAP-MACT  Subpart  XXX: 
Ferroalloys;  EPA  ICR  Number  1831; 
OMB  Number  2060-0391;  expiration 
date  September  30,  2001. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  those  which 
are  subject  to  NESHAP  Subpart  XXX. 
owners  and  operators  of  all  new  and 
existing  ferromanganese  and 
silicomanganese  production  facilities 
that  are  major  sources  or  are  co-located 
at  major  soiuces. 

Abstract:  The  Agency  has  judged  that 
HAP  emissions  from  ferroalloys 
production  facilities,  including  metal 
HAP  compounds  and  organic  HAP 
compounds  cause  or  contribute 
significantly  to  air  pollution  that  may  be 
reasonably  anticipated  to  endanger 
public  health  or  wel&re.  Owners/ 
operators  of  affected  ferroalloy 
production  operations  must  notify  EPA 
of  construction,  modification,  startups. 


shutdowns,  date  and  residts  of  initial 
performance  test  and  provide 
semiannual  reports  of  excess  emissions. 
They  must  also  develop  startup, 
shutdown,  malfunction  plans  and 
develop  a  quality  control  plan  for  their 
continuous  monitoring  system.  Affected 
focilities  also  must  provide  notification 
of  compliance  status  and  report 
quarterly  monitoring  exceedances. 

Burden  Statement:  In  the  previously 
approved  ICR,  the  average  annual 
burden  to  the  industry  to  meet  the 
recordkeeping  and  reporting 
requirements  was  estimated  at  1,684 
person-hours  for  the  three  years 
following  approval  of  that  ICR.  Ninety- 
six  of  these  person  hours  were  for 
reporting  only.  The  total  annualized 
cost  biuden  was  estimated  at  $46,875. 
This  is  based  on  an  estimated  2 
respondents  and  a  fi^uency  of 
response  of  two  per  year.  There  is 
currently  only  one  facility  subject  to  this 
subpart. 

(12)  Soiuce  Compliance  and  State 
Action  Reporting:  EPA  ICR  Number 
0107;  OMB  Number  2060-0096; 
expiration  date  December  31,  2001. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  those  State, 
District,  Commonwealth  and  territorial 
governments  that  make  air  compliance 
information  available  to  EPA  on  a 
quarterly  basis  via  input  to  the  AIRS 
Facility  Subsystem  (AFS)  of  the 
Aerometric  Information  Retrieval 
System  (AIRS). 

Abstmct:  Source  Compliance  and 
State  Action  Reporting  is  an  activity 
whereby  State,  District,  Commonwealth 
and  territorial  governments  make  air 
compUance  information  available  to 
EPA  on  a  quarterly  basis  via  input  to  the 
AIRS  Facility  Subsystem  (AFS)  of  the 
Aerometric  Information  Retrieval 
System  (AIRS).  The  information 
provided  to  EPA  includes  compliance 
determinations  and  compliance 
activities.  EPA  uses  this  information  to 
assess  progress  toward  meeting 
emission  requirements  developed  under 
the  authority  of  the  Clean  Air  Act  to 
protect  and  maintain  the  atmospheric 
environment  and  the  public  health.  The 
ten  EPA  Regional  Offices,  and  most  of 
the  State  agencies,  access  the  data  in 
AIRS  to  assist  them  in  the  management 
of  their  air  pollution  control  programs. 
This  collection  activity  is  authorized 
and  required  in  the  following 
subsections  of  regulations  implementing 
the  Clean  Air  Act  under  "Subpart  Q — 
Reports"  in  40  CFR  Part  51:  Sections 
51.323(c)(1),  51.323(c)(2),  51.324(a)  and 
(b),  and  51.32f7. 

In  addition  to  renewal,  this  ICR  will 
also  be  updated  as  necessary  to  take  into 
accoimt  the  revisions  that  are  ciurently 


being  considered  for  the  Agency's  Clean 
Air  Act  Stationary  Source  Compliance 
Monitoring  Strategy  (CMS).  The  goal  of 
CMS  is  to  provide  national  consistency 
in  developing  stationary  source  air 
compliance  monitoring  programs,  while 
at  the  same  time  providing  States/locals 
with  flexibility  to  address  local  air 
pollution  and  compliance  concerns. 
Based  upon  the  draft  CMS  revision, 
there  will  be  additional  collection 
activity  associated  with  bcility 
identification;  compliance  evaduations; 
investigations;  aimual  inspection  plans; 
and  the  results  of  stack  tests  and  Title 
V  self-certifications. 

Burden  Statement:  In  the  previously 
approved  ICR,  the  average  annual 
burden  to  covered  entities  to  meet  the 
recordkeeping  and  reporting 
requirements  was  estimated  at  59,364 
person-hours  for  the  three  years 
following  approval  of  that  ICR.  The  total 
annualized  cost  burden  was  estimated 
as  $1,886,407.  This  is  based  on  an 
estimated  52  respondents  and  a 
frequency  of  at  least  four  times  per  year. 
The  average  annual  burden  for  reporting 
per  source  per  response  for  reporting 
activities  is  dependent  upon  the  size  of 
the  State.  A  small  State,  having  400 
major  soiux:es  or  less,  spends  an  average 
22  hours  per  quarter;  a  medium  size 
State,  having  between  400  and  900 
major  soiux:es,  spends  an  average  195 
hours  per  quarter;  and  a  large  State, 
having  more  than  900  major  sources, 
spends  an  average  344  hoius  per 
quarter. 

(13)  Consolidated  Federal  Air  Rule  for 
the  Synthetic  Organic  Chemical 
hidustry:  EPA  ICR  Number  1854;  no 
assigned  OMB  Niunber. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  owners  or 
operators  of  plant  sites  subject  to  an 
identified  referencing  Subpart. 
Referencing  Subparts  include: 

•  Standards  of  Performance  for 
Storage  Vessels  for  Petroleiun  Liquids 
for  Which  Construction,  Reconstruction, 
or  Modification  Commenced  After  May 
18,  1978.  and  Prior  to  July  23,  1984 
(NSPS  Subpart  Ka):  EPA  ICR  Number 
1050;  OMB  Number  2060-0121. 

•  Standards  of  Performance  for 
Volatile  Organic  Liquid  Storage  Vessels 
(Including  Petroleum  Liquid  Storage 
Vessels)  for  Which  Construction, 
Reconstruction,  or  Modification 
Commenced  after  July  23. 1984  (NSPS 
Subpart  Kb);  EPA  ICR  Number  1332; 
OMB  Number  2060-0074. 

•  Standards  of  Performance  for 
Equipment  Leaks  of  VOC  in  the 
Synthetic  Organic  Chemicals 
Manufacturing  Industry  (NSPS  Subpart 
W);  EPA  ICR  Number  0662;  OMB 
Number  2060-0012. 
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•  Standards  of  Performance  for 
Volatile  Organic  Compound  Emissions 
from  the  Poljnner  Manufacturing 
Industry  (NSPS  Subpart  DDD);  EPA  ICR 
Number  1150;  OMB  Number  2060- 
0145. 

•  Standards  of  Performance  for 
Volatile  Organic  Compound  (VOC) 
Emissions  From  the  Synthetic  Organic 
Chemical  Manufacturing  Industry 
(SOCMI)  Air  Oxidation  Unit  Processes 
(NSPS  Subpart  ID);  EPA  ICR  Number 
0998;  OMB  Number  2060-0197. 

•  Standards  of  Performance  for 
Volatile  Organic  Compound  (VOC) 
Emissions  from  Synthetic  Organic 
Chemical  Manufactiiring  Industry 
Distillation  Operations  (NSPS  Subpart 
NNN);  EPA  ICR  Number  0998;  OMB 
Number  2060-0197. 

•  Standards  of  Performance  for 
Volatile  Organic  Compound  (VOC) 
Emissions  from  Synthetic  Organic 
Chemical  Manufacturing  Industry 
(SOCMI)  Reactor  Processes  (NSPS 
Subpart  RRR);  EPA  ICR  Number  1178; 
OMB  Number  2060-0269. 

•  National  Emission  Standard  for 
Equipment  Leaks  (Fugitive  Emission 
Sources)  (NESHAP  Subpart  V);  EPA  ICR 
Number  1153;  OMB  Number  2060- 
0068. 

•  National  Emission  Standard  for 
Benzene  Emissions  frt>m  Benzene 
Storage  Vessels  (NESHAP  Subpart  Y); 
EPA  ICR  Number  1080;  OMB  Number 
2060-0185. 

•  National  Emission  Standard  for 
Benzene  Emissions  fr^m  Benzene 
Transfer  Operations  (NESHAP  Subpart 
BB);  EPA  ICR  Number  1154;  OMB 
Number  2060-0182. 

•  National  Emission  Standards  for 
Organic  Hazardous  Air  Pollutants  from 
Synthetic  Organic  Chemical 
Manufactiuing  Industry  for  Process 
Vents,  Storage  Vessels,  Transfer 
Operations,  and  Wastewater  (NESHAP/ 
MACT  Subpart  G.  the  HON);  EPA  ICR 
Number  1414;  OMB  Number  2060- 
0282. 

•  National  Emission  Standards  for 
Organic  Hazardous  Air  Pollutants  for 
Equipment  Leaks  (NESHAP/MACT 
Subpart  H,  the  HON);  EPA  ICR  Niunber 
1414;  OMB  Number  2060-0282. 

Abstract:  This  ICR  contains  a 
consolidation  of  recordkeeping  and 
reporting  requirements  that  are 
mandatory  for  compliance  with  the 
applicable  Subparts  listed  above  of  40 
CFR  part  60,  61,  63  &  65.  Under  an 
initiative  issued  on  March  16,  1995 
aimed  at  reinventing  environmental 
regulation.  President  Clinton  called  on 
EPA  to  consolidate  all  federal  air  rules 
for  an  industry  sector  into  a  single  rule, 
thereby  enhancing  understanding  and 
eliminating  duplicative  or  unnecessary 


compliance  activities.  The  outcome  of 
this  for  the  synthetic  organic  chemical 
industry  (SOCMI)  was  the  Consolidated 
Federal  Air  Rule,  or  CAR.  The  CAR  is 
an  optional  alternative  compliance 
approach  for  plant  sites  that  must 
comply  with  existing  subparts  in  the 
Code  of  Federal  Regulations  (CFR).  The 
CAR  is  a  consolidation  of  major  portions 
of  13  different  New  Source  Performance 
Standards  (NSPS)  and  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  (NESHAP)  pertaining  to 
storage  vessels,  process  vents,  transfer 
racks,  and  equipment  leaks  as  well  as 
the  general  provisions  for  the  three 
apphcable  parts  (40  CFR  parts  60,  61, 
and  63).  These  subparts  from  40  CFR 
parts  60,  61,  and  63  are  referred  to  as 
referencing  subparts  because  they  have 
been  amended  to  refer  to  the  CAR  as  a 
compliance  alternative.  The  referencing 
subparts  include  40  CFR  part  60  subpart 
Ka,  40  CFR  part  60  subpart  Kb,  40  CFR 
part  60  subpart  W,  40  CFR  part  60 
subpart  DDD,  40  CFR  part  60  subpart  III, 
40  CFR  part  60  subpart  NNN,  40  CFR 
part  60  subpart  RRR,  40  CFR  part  61 
subpart  V,  40  CFR  part  61  subpart  Y,  40 
CFR  part  61  subpart  BB,  40  CFR  part  63 
subpart  F,  40  CFR  part  63  subpart  G, 
and  40  CFR  part  63  subpart  H. 

Compliance  with  the  CAR  is  a 
voluntary  alternative;  sources  may 
continue  to  comply  with  existing 
applicable  rules  or  may  choose  to 
comply  with  the  consolidated  rule.  The 
CAR,  therefore,  does  not  constitute 
additional  requirements  per  se.  Rather, 
the  recordkeeping  and  reporting 
activities  in  the  CAR  would  be  carried 
out  in  place  of  existing  requirements. 
Because  the  overall  intent  and  effect  of 
the  CAR  are  to  reduce  the  recordkeeping 
and  reporting  burden  for  plant  sites,  and 
because  the  CAR  is  an  optional 
compliance  alternative,  there  is 
effectively  no  additional  burden 
inciured  piu'suant  to  the  CAR.  In  an 
effort  to  account  for  the  burden  hoius 
which  may  move  from  a  referencing 
subpart  in  the  CAR,  it  is  the  Agency's 
intent  to  consolidate  the  underlying 
ICR's  for  each  of  the  referencing 
subparts  into  one  ICR.  This  will  allow 
the  Agency  to  accoimt  for  those  sources 
which  may  opt  to  comply  with  the  CAR 
without  having  to  amend  the  ICR's  for 
the  referencing  subparts  upon  each  CAR 
renewal  or  to  amend  the  CAR  ICR  upon 
each  referencing  Subpart  renewal. 

Burden  Statement:  The  Agency 
computed  the  burden  for  each  of  the 
recordkeeping  and  reporting 
requiremehts  ^plicable  to  the  industry 
based  on  the  totals  of  the  currently 
approved  ICRs.  A  consolidation  of  the 
referencing  Subparts  and  the  CAR 
results  in  a  total  annual  burden  of 


1,750,398  person-hours  at  a  cost  of 
$111,707,233.  The  estimate  was  based 
on  the  assumption  that  there  would  be 
324  SOCMI  facilities  (from  the  most 
recent  HON  ICR  renewal)  and  that  25 
percent  of  these  facilities,  or  81,  would 
elect  to  comply  with  the  CAR. 

Dated:  January  26.  2001. 
Michael  M.  Stahl, 
Director  Office  of  Compliance. 
[FR  Doc.  01-2770  Filed  1-31-01;  8:45  am] 
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ENVIRONMErfTAL  PROTECTION 
AGENCY 

[FRL-6941-2] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request,  National 
Emission  Standards  for  Hazardous  Air 
Pollutants,  (NESHAP)  Benzene 
Emissions  From  Benzene  Storage 
Vessels  and  Coke  By-Product 
Recovery  Plants 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Notice. 

SUHMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  NESHAP  for  Benzene 
Emissions  from  Benzene  Storage 
Vessels — 40  CFR  part  61.  subpart  Y,  and 
Coke  By-Product  Recovery  Plants. 
Subpart  L,  OMB  No.  2060-0185, 
Expiration  Date:  January  31,  2001.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
burden  and  cost;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  April  2.  2001. 
ADDRESSES:  Send  comments,  referencing 
EPA  ICR  No.  1080. 10  and  OMB  Control 
No.  2060-0185,  to  the  following 
addresses:  Sandy  Farmer,  U.S. 
Environmental  Protection  Agency, 
Collection  Strategies  Division  (Mail 
Code  2822),  1200  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20460;  and  to 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (OMB),  Attention:  Desk  Officer 
for  EPA,  725  17th  Street,  NW., 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  ICR  contact  Sandy  Farmer 
at  EPA  by  phone  at  (202)  260-2740,  by 
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E-mail  at 

Farmer.sandy®epamaiI.epa.gov,  or 
download  off  the  Internet  at  http:// 
www.epa.gov/icr  and  refer  to  EPA  ICR 
No.1080.10.  For  technical  questions 
about  the  ICR  contact  Mr.  Raiiael 
Sanchez,  telephone:  (202)  564-7028, 
facsimile:  (202)  564-0050. 
SUPPtEMENTARY  INFORMATKM: 

Title:  National  Emission  Standards  for 
Hazardous  Air  Pollutants,  Benzene 
Emissions  from  Benzene  Storage  Vessels 
and  Coke  By-Product  Recovery  Plants, 
OMB  Control  No.  2060-0185;  EPA  ICR 
No.1080.10,  expiring  January  31,  2001. 
This  is  a  request  for  extension  of  a 
currently  approved  collection. 

Abstract:  Respondents  are  all  owners 
or  operators  of  benzene  storage  vessels 
and  Coke  By  Product  Recovery  Plants.  It 
is  estimated  that  162  existing  plants  are 
subject  to  the  standard.  All  owners  and 
operators  of  new  or  reconstructed  plants 
would  also  have  to  respond.  In  the 
General  Provisions  of  40  CFR  part  61 
applicable  to  storage  vessels,  up  to  four 
separate  onetime-only  reports  are 
required  for  each  owner  or  operator. 
notiBcation  of  construction  or 
reconstruction,  initial  source  report, 
notification  of  physical/operational 
changes,  notification  of  anticipated  and 
actual  startup.  The  initial  source  report 
is  the  only  one  of  these  reports  that 
would  be  required  from  existing  sources 
under  the  standard.  Certain  records  and 
reports  are  necessary  to  assist  EPA  and 
State  agencies  to  which  enforcement  has 
been  delegated  in  determining 
compliance  with  the  standard. 

An  initial  emissions  test  is  not 
required  because  conducting  an 
emission  test  is  not  feasible.  Therefore, 
the  format  of  the  standard  is  that  of  an 
equipment  standard.  Owners  or 
operators  of  vessels  equipped  with  the 
specified  controls  are  required  to 
submit,  along  with  the  notifications 
required  by  the  General  Provisions,  a 
report  that  describes  the  control 
equipment  used  to  comply  with  the 
regulation.  Thereafter,  an  annual  visual 
inspection  is  required  of  the  primary 
seal  of  internal  floating  roof  vessels 
(IFR's)  (in  cases  where  no  secondary 
seal  is  present).  An  annual  seal  gap 
measurement  of  the  secondary  seal 
system  on  external  floating  roof  vessels 
(EFR's)  is  required.  The  following 
inspections  are  required  every  five 
years:  (1)  internal  inspection  of  seal 
system  on  IFR's  equipped  with  primary 
and  secondary  seals  in  situations  where 
the  owner  or  operator  has  decided  to 
forego  the  annual  visual  inspection;  and 
(2)  measurement  of  gaps  between  the 
tank  wall  and  primary  seal  on  EFR's.  An 
internal  inspection  in  which  the  tank  is 


emptied  and  degassed  is  required  at 
least  every  10  years  for  IFR's. 

Subpart  L  was  revised  on  September 
19, 1991  to  allow  for  the  use  of  carbon 
adsorbers  and  vapor  incinerators  as 
alternative  means  of  complying  with  the 
standards  for  process  vessels,  storage 
tanks  and  tar-intercepting  sumps.  The 
use  of  carbon  absorbers  and  vapor 
incinerators  instead  of  gas  blanketing, 
the  control  technology  on  which  the 
standards  were  based,  is  optional.  The 
provisions  include  recordkeeping  and 
reporting  requirements  specific  to  these 
alternative  control  devices.  An 
information  collection  request  (ICR 
number  1080.07)  was  developed  for  that 
revision  and  is  consolidated  into  this 
ICR  with  this  review. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 
The  Federal  Register  document 
required  under  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  on  July 
12, 1999  (64  FR  37530);  no  comments 
were  received. 

Burden  Statement:  The  annual  public 
reporting  and  record  keeping  burden  for 
this  coUection  of  information  is 
estimated  to  average  93  hours  per 
combined  subpart  L  &  Y  response. 
Biuden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Owners  or  operators  of  Benzene  Storage 
Vessels  and  Coke  By-Product  Recovery 
Plants. 

Estimated  Number  of  Respondents: 
40. 

Frequency  of  Response:  Quaherly. 

Estimated  Total  Annual  Hour  Burden: 
7.131. 

Estimated  Total  Annualized  Ckipital, 
O&M  Cost  Burden:  $0. 


Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  addresses  listed  above. 
Please  refer  to  EPA  ICR  No.  1080.10  and 
OMB  Control  No.  2060-01 85  in  any 
correspondence. 

Dated:  January  25,  2001. 
Oscar  Morales, 

Director.  Collection  Strategies  Division. 
(FR  Doc.  01-2770  Filed  1-31-01;  8:45  ainj 

BILLING  COOC  6960-SO-P 


ENVIRONMEMTAL  PROTECTION 
AGENCY 

[OPP-50874A;  FRL-6764-6] 

Experimental  Use  Permit;  Receipt  of 
Ap|9lication;  Extension  of  Comment 
Period 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice;  extension  of  comment 
period. 

SUMMARY:  This  notice  annoimces  receipt 
of  an  application  524-EUP-OU  from 
Monsanto  Company  requesting  an 
experimental  use  permit  (EUP)  for  the 
plant-pesticide  Cry2Ab  protein  and  the 
genetic  material  necessary  for  its 
production  in  com  (Vector  ZMBK28L). 
The  Agency  has  determined  that  the 
application  may  be  of  regional  and 
national  significance.  Therefore,  in 
accordance  with  40  CFR  172.11(a),  the 
Agency  is  soliciting  comments  on  this 
application. 

DATES:  Comments,  identified  by  docket 
control  number  OPP-50874A,  must  be 
received  on  or  before  February  15,  2001. 
ADDRESSES:  Comments  and  data  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATK>N.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
OPP-50874A  in  the  subject  line  on  the 
first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Mike  Mendelsohn,  Biopesticides 
and  Pollution  Prevention  Division 
(7511C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  niunber:  (703) 
308-8715;  e-mail  address: 
mendelsohn.mike@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
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I.  General  Informatioii 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  to  those  persons  interested  in 
plant-pesticides  or  those  persons  who 
are  or  may  be  required  to  conduct 
testing  of  chemical  substances  under  the 
Federal  Food,  Drug  and  Cosmetic  Act 
(FFDCA),  or  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA).  Since  other  entities  may  also 
be  interested,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rides,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  imder  docket  control  number 
OPP-50874A.  The  official  record 
consists  of  the  docimients  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comiment  p)eriod  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 


C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPP-50874A  in  the 
subject  line  on  the  first  page  of  your 
response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C).  Office  of  Pesticide  Programs 
(OPP).  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave..  NW.. 
Washii^on.  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  OPP-50874A.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 


CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  at 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice. 

7.  Make  sure  to  submit  your 
conmients  by  the  deadline  in  this 
docimient. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  Background 

EPA  announced  receipt  of  an 
application  from  Monsanto  Company, 
700  Chesterfield  Parkway  North,  St. 
Louis,  MO  63198  for  an  EUP  for  Cry2Ab 
protein  and  the  genetic  material 
necessary  for  its  production  (Vector 
ZMBK28L)  in  com  in  the  Fedo-al 
Register  of  December  20,  2000  (65  FR 
79853)  (FRL-6754-2).  The  original 
comment  period  was  to  end  on  January 
19,  2001.  The  comment  period  is  being 
extended  to  Febmary  15,  2001. 

m.  what  Action  is  the  Agency  Taking? 

Following  the  review  of  the  Monsanto 
Company  application  and  any 
comments  and  data  received  in  response 
to  this  notice,  EPA  will  decide  whether 
to  issue  or  deny  the  EUP  request  for  this 
EUP  program,  and  if  issued,  the 
conditions  imder  which  it  is  to  be 
conducted.  Any  issuance  of  an  EUP  will 
be  announced  in  the  Federal  Register. 

IV.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

The  Agency's  authority  for  taking  this 
action  is  imder  FIFRA  section  5. 

List  of  Subjects 

Enviroimiental  protection. 
Experimental  use  permits. 
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Dated:  January  19.  2001. 
Janet  L.  Andersen, 
Director,  Biopesticides  and  Pollution 
'  Prevention  Division.  Office  of  Pesticide 
Programs. 

[FR  Doc.  01-2774  Filed  1-31-01;  8:45  am] 

BILUNG  CODE  6S80-S0-S 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Infonnatlon 
Collection<s)  Being  Submitted  to  0MB 
tar  Review  and  Approval 

January  23,  2001. 

SUMMARY:  The  Federal  Communications 
Commissions,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currenUy  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  he 
submitted  on  or  before  March  5,  2001. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficiUt  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commission,  Room  1-A804,  445  12th 
Street,  SW.,  Washington,  DC  20554  or 
via  the  Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPt^MENTARY  INFORMATION: 


OMB  Control  Number:  3060-0405. 

Title:  Application  for  Authority  to 
Construct  or  Make  Changes  in  an  FM 
Translator  or  FM  Booster  Station. 

Form  Number:  FCC  349. 

Type  of  Review:  Extension  of  a 
cvurently  approved  collection. 

Respondents:  Businesses  or  other  for- 
profit  entities;  and  Not-for-profit 
institutions. 

Number  of  Respondents:  1,050. 

Estimated  Time  per  Response:  1  to  3 
hours. 

Frequency  of  Response: 
Recordkeeping;  On  occasion  reporting 
requirements;  Third  party  disclosure. 

Total  Annual  Burden:  2,750  hours. 

Total  Annual  Costs:  $2,689,500. 

Needs  and  Uses:  FCC  Form  349  is 
used  to  apply  for  authority  to  construct 
a  new  FM  translator  or  FM  booster 
broadcast  station,  or  to  make  changes  in 
the  existing  facilities  of  such  stations. 
To  satisfy  the  "third  party  requirement" 
under  47  CFR  73.3580,  applicants  must 
give  notice  of  their  application  for  new 
or  major  changes  in  facilities  in  a  local 
newspaper  within  30  days,  and  a  copy 
of  both  the  notice  and  the  application 
must  be  placed  in  the  public  inspection 
file.  In  addition,  all  mutually  exclusive 
NCE  proposals  for  the  reserved  band 
currentiy  on  file  with  the  FCC  will  be 
required  to  supplement  their 
applications  with  portions  of  the  revised 
FCC  Form  349  that  are  necessary  to 
make  a  selection  under  the  new  point 
system.  The  FCC  will  issue  a  public 
notice  announcing  the  procedures  to  be 
used  in  this  process.  The  data  help  the 
FCC  to  determine  whether  an  applicant 
meets  basic  statutory  requirements  and 
will  not  cause  interference  to  other 
licensed  broadcast  services.  When  there 
are  mutually  exclusive,  qualified 
applicants, 'the  information  will  also 
help  to  determine  which  proposal  will 
best  serve  the  public  interest. 

OMB  Control  Number:  3060-0798. 

Title:  FCC  Application  for  Wireless 
Telecommunications  Bureau  Radio 
Service  Authorization. 

Form  Number:  FCC  601. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Businesses  or  other  for- 
profit  entities:  Individuals  or 
households;  Not-for-profit  institutions; 
and  State,  local,  or  tribal  governments. 

Number  of  Respondents:  240.320. 

Estimated  Time  per  Response:  0.5  to 
1.25  hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement;  Third  party 
disclosure. 

Total  Annual  Burden:  210,280  hours. 

Total  Annual  Costs:  $48,364,400. 

Needs  and  Uses:  FCC  Form  601  is 
used  as  the  general  application  (long 


form)  for  market-based  licensing  and 
site-by-site  licejasing  in  the  Wireless 
Teleconimunications  Radio  Services. 
This  revision  makes  the  necessary  form 
changes  for  the  Tribal  Lands  bidding 
credits,  adjusts  or  clarifies  various 
instructions  including  thdse  for 
implementation  of  Coast  and  Groimd 
Radio  Services  to  ULS,  and  adds  a 
general  certification  statement  for  RF 
certification  as  adopted  in  the  Report 
and  Order.  FCC  96-326.  The  FCC  will 
use  this  information  to  determine 
whether  an  applicant  is  legally, 
technically,  and  financially  qualified  to 
be  licensed. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  01-2755  Filed  1-31-01;  8:45  am) 

BILLING  COOe  S712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[CC  Docket  No.  00-217;  FCC  01-29] 

Joint  Application  by  SBC 
Communications  inc.,  Southwestern 
Bell  Telephone  Company,  and 
Southwestern  Beii  ODmmunications 
Services,  Inc.  d/b/a  Southwestern  Bell 
Long  Distance,  Pursuant  to  Section 
271  of  the  Telecommunications  Act  of 
1996  To  Provide  In-Region,  InterLATA 
Service  in  the  States  of  Kansas  and 
Olclahoma 

agency:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUMMARY:  In  this  document,  Uie  Federal 
Communications  Commission 
(Commission)  grants  the  section  271 
application  of  Southwestern  Bell 
Telephone  Company  (SWBT)  for 
authority  to  enter  the  interLATA 
teleconmnuiications  market  in  the 
States  of  Kansas  and  Oklahoma.  The 
Commission  grants  SWBT's  application 
based  on  our  conclusion  that  SWBT  has 
satisfied  all  of  the  statutory 
requirements  for  entry,  and  opened  its 
local  exchange  markets  to  full 
competition.  This  document  represents 
the  first  time  that  the  Commission  has 
approved  a  section  271  application  for 
a  more  rural  stat^,  and  the  first  time  we 
have  ruled  on  a  section  271  application 
for  a  second  state  within  a  Bell 
Operating  Company  (BOC)  region. 
DATES:  Date  of  approval  of  section  271 
application  is:  March  7,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Stanley,  Attorney,  Policy  and  Program 
Planning  Division,  Common  Carrier 
Bureau,  at  (202)  418-1580,  or  via  the 
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Internet  at  jstanley@fcc.gov.  The  full 
text  of  the  Order  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Information  Center,  CY-A257,  445  12th 
Sti«et,  Washington,  DC  20554.  Further 
information  may  also  be  obtained  by 
calling  the  Common  Carrier  Biu*eau's 
TTY  number:  (202)  418-0484. 
SUPPLEMENTARY  INFORMATION:  This 
dociiment  is  a  brief  description  of  the 
Commission's  Memorandum  Opinion 
and  Order  adopted  January  19,  2001, 
and  released  January  22,  2001.  The  full 
text  also  may  be  obtained  through  the 
Worid  Wide  Web,  at  «http:// 
www.fcc.gov/Bureaus/ 
Common_Carrier/in- 
regionapplications/sbcksok/ 
welcome.html»,  or  may  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service  Inc. 
(ITS),  CY  B-400,  445  12th  Stiwt,  SW., 
Washington.  DC. 

Synopsis  of  the  Memorandum  Opinion 
and  Order 

1.  History  of  the  application.  On 
October  26.  2000.  SWBT  filed  a  joint 
application,  piu^uant  to  section  271  of 
the  Telecommimications  Act  of  1996 
with  the  Commission  to  provide  in- 
region,  interLATA  service  in  the  States 
of  Kansas  and  Oklahoma. 

2.  The  State  Commissions' 
evaluations.  The  Kansas  Corporation 
Commission  and  Oklahoma  Corporation 
Commission  both  advised  the 
Commission  that,  following  more  than 
two  years  of  extensive  review,  SWBT 
met  the  checklist  requirements  of 
section  271(c)  and  had  taken  the 
statutorily  required  steps  to  open  its 
local  markets  to  competition. 
Specifically,  both  commissions  stated 
that  SWBT  met  its  obligation  under 
'Track  A"  or  section  271(c)(1)(A)  by 
entering  into  interconnection 
agreements  with  competing  carriers  that 
are  serving  residential  and  business 
customers  either  exclusively  or 
predominantiy  over  their  own  facilities. 
Both  state  commissions  found  that 
SWBT  had  fully  complied  with  section 
271 ,  and  each  voted  to  support  the 
application. 

3.  The  Department  of  Justice's 
evaluation.  The  Department  of  Justice 
submitted  its  evaluation  of  SWBT's 
application  on  December  4,  2000.  In  its 
evaluation,  the  Department  of  Justice 
focused  on  the  prices  at  which  SWBT 
provides  interconnection  and 
unbundled  network  elements  (UNEs)  in 
Kansas  and  Oklahoma.  The  Department 
of  Justice  recommended  that  the 
Commission  undertake  an  independent 
determination  of  recurring  and 
nonrecurring  UNE  rates  in  Oklahoma, 


and  nonrecurring  UNE  rates  in  Kansas. 
The  Department  of  Justice  also 
questioned  the  sufficiency  of  SWBT's 
evidence  in  support  of  its  operations 
support  systems  (OSS)  in  Kansas  and 
Oklahoma.  The  Department  of  Justice 
urged  the  Commission  to  establish  the 
kind  of  evidentiary  showing  that  will  be 
expected  of  future  applicants  who  seek 
to  rely  on  findings  from  prior  section 
271  proceedings. 

4.  Compliance  with  section 
271(c)(1)(A).  We  conclude  that  SWBT 
demonstrates  that  it  satisfies  the 
requirements  of  section  271(c)(1)(A) 
based  on  the  interconnection 
agreements  it  has  implemented  with 
competing  carriers  in  Kansas  and 
Oklahoma.  Specifically,  we  find  that  a 
sufficient  number  of  residential  and 
business  customers  are  being  served  by 
competing  LECs  through  the  use  of  their 
own  facilities  in  both  Kansas  and 
Oklahoma.  The  Kansas  and  Oklahoma 
Commissions  also  conclude  that  SWBT 
has  met  the  requirements  of  section 
271(c)(1)(A). 

5.  Checklist  item  2 — Access  to 
unbundled  network  elements.  We 
conclude  that  SWBT  satisfies  the 
requirements  of  checklist  item  2  in  both 
Kansas  and  Oklahoma.  For  the  purposes 
of  the  checklist,  SWBT's  obligation  to 
provide  "access  to  unbundled  network 
elements,"  or  the  individual 
components  of  the  telephone  network, 
includes  access  to  its  OSS — ^the  term 
used  to  describe  the  systems,  databases 
and  personnel  necessary  to  support  the 
network  elements  or  services. 
Nondiscriminatory  access  to  OSS 
ensures  that  new  entrants  have  the 
ability  to  order  service  for  their 
customers  and  communicate  effectively 
with  SWBT  regarding  basic  activities 
such  as  placing  orders,  providing 
maintenance  and  repair  service  for 
customers.  We  find  that,  for  each  of  the 
primary  OSS  functions  (pre-ordering, 
ordering,  provisioning,  maintenance 
and  repair,  and  billing,  as  well  as 
change  management  and  technical 
assistance),  SWBT  provides  access  that 
enables  competing  carriers  to  oerform 
the  function  in  substantially  the  same 
time  and  manner  as  SWBT  or,  if  there 

is  not  an  appropriate  retail  analogue  in 
SWBT's  systems,  in  a  maimer  that 
permits  an  efficient  competitor  a 
meaningful  opportimity  to  compete.  In 
reaching  this  conclusion,  we  rely  on 
detailed  evidence  provided  by  SWBT  in 
this  proceeding  and,  in  certain 
circumstances,  on  our  findings  from  the 
SWBT  Texas  section  271  Order.  See 
Application  of  SWBT  Texas  for 
Authorization  Under  Section  271  of  the 
Communications  Act,  65  FR  42361 
(2000) 


6.  With  respect  to  pre-ordering,  or  the 
activities  that  a  competing  carrier 
undertakes  to  gather  and  verify  the 
information  necessary  to  place  an  order, 
SWBT  demonstrates  that  it  is  provides 
nondiscriminatory  access  to  its  pre- 
ordering  functions.  Specifically,  we  find 
that  SWBT  demonsti«tes  that:  (i)  SWBT 
offers  nondiscriminatory  access  to  OSS 
pre-ordering  functions  associated  with 
determining  whether  a  loop  is  capable 
of  supporting  xDSL  advanced 
technologies;  (ii)  competing  carriers 
successfully  have  built  and  are  using 
application-to-application  interfaces  to 
perform  pre-ordering  functions  and  are 
able  to  integrate  pre-ordering  and 
ordering  interfaces;  and  (iii)  its  pre- 
ordering  systems  provide  reasonably 
prompt  response  times  and  are 
consistenUy  available  in  a  manner  that 
affords  competitors  a  meaningful 
opportimity  to  compete. 

7.  In  terms  of  the  interfaces  and 
systems  that  enable  competing  carriers 
to  place  an  order  for  service,  SWBT 
demonstrates  that  its  systems  retimi 
timely  order  confirmation,  rejection 
notices,  jeopardy  and  order  completion 
notifications,  and  are  capable  of 
achieving  high  overall  levels  of  order 
flow-through.  We  also  find  that  SWBT 
makes  available  sufficientiy  detailed 
interface  design  specifications  for  EDI 
that  enable  competing  carriers  to  modify 
or  design  their  own  systems  in  a  manner 
that  will  allow  them  to  commiuiicate 
with  SWBT's  systems  and  interfaces.  In 
terms  of  provisioning,  we  find  that 
SWBT  provisions  competing  carriers' 
orders  for  resale  and  UNE-P  services  in 
substantially  the  same  time  and  manner 
that  it  provisions  orders  for  its  own 
retail  customers. 

8.  In  addition,  with  respect  to 
maintenance  and  repair,  we  find  that 
SWBT  offers  maintenance  and  repair 
interfaces  and  systems  that  enable  a 
requesting  carrier  to  access  all  the  same 
functions  that  are  available  to  SWBT's 
representatives.  SWBT  provides 
competing  carriers  with  several  options 
for  requesting  maintenance  and 
reporting  troubles.  Similarly,  SWBT 
resolves  problems  associated  with 
customers  of  competing  carriers  in 
substantially  the  same  time  and  manner 
and  at  the  same  level  of  quality  that  it 
performs  repair  work  for  its  own 
customers.  With  respect  to  billing, 
SWBT  demonstrates  that  it  provides 
complete  and  accurate  reports  on  the 
service  usage  of  competing  carriers' 
customers  in  the  same  manner  that 
SWBT  provides  such  information  to 
itself.  SWBT  also  demonstrates  that  it 
provides  the  documentation  and 
support  necessary  to  provide 
competitive  carriers  nondiscriminatory 
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access  to  its  OSS  by  showing  that  it  has 
an  adequate  change  management 
process  in  its  five-state  region,  which 
includes  Kansas  and  Oklahoma. 

9.  Pursuant  to  this  checklist  item, 
SWBT  must  also  provide 
nondiscriminatory  access  to  network 
elements  in  a  manner  that  allows  other 
carriers  to  combine  such  elements. 
Based  on  the  evidence  in  the  record, 
and  upon  SWBT's  legal  obligations 
imder  interconnection  agreements 
offered  in  Kansas  and  Oklahoma,  SWBT 
demonstrates  that  it  provides  to 
competitors  combinations  of  already- 
combined  network  elements  as  well  as 
nondiscriminatory  access  to  unbundled 
network  elements  in  a  manner  that 
allows  competing  carriers  to  combine 
those  elements  themselves. 

10.  Finally,  we  find  that  SWBT 
satisfies  the  pricing  requirements  of 
checklist  item  2  in  both  Kansas  and 
Oklahoma.  In  fulfilling  its  obligation 
under  this  checklist  item.  SWBT 
demonstrates  that  it  provides 
nondiscriminatory  access  to  UNEs  at 
any  technically  feasible  point  at  rates, 
terms  and  conditions  that  are  just, 
reasonable,  and  nondiscriminatory.  We 
find  that  Kansas'  recurring  UNfE  rates 
fall  within  the  reasonable  range  of  total 
long  run  incremental  cost  (TELRIC) 
prices,  and  that  Kansas'  nonrecurring 
charges  for  UNE  rates  were  guided  by 
basic  TELRIC  principles.  In  Oklahoma, 
we  find  that  both  the  reciuxing  and 
nonrecurring  charges  for  UNEs  provide 
competitive  carriers  with  rates  that  are 
within  the  range  that  a  reasonable 
application  of  TELRIC  principles  would 
produce.  We  base  our  approval  on 
SWBT's  permanent  UNE  rates  in  Kansas 
and  Oklahoma,  as  well  as  discounts 
SWBT  made  to  some  of  those  rates  in 
December  2000.  We  waive  our 
procedural  requirements  that  an 
application  be  complete  when  filed  in 
order  to  consider  SWBT's  voluntary  rate 
reductions  filed  December  28,  2000.  We 
find  that  special  circumstances  warrant 
this  waiver,  notably  the  limited  nature 
of  the  rate  reductions  and  the 
Commission's  and  commenters'  ability 
to  fully  evaluate  the  impact  of  the  rate 
reductions. 

11.  Checklist  item  4 — Unbundled 
local  loops.  SWBT  satisfies  the 
requirements  of  checklist  item  4  in  both 
Kansas  and  Oklahoma.  Local  loops  are 
the  wires  that  connect  the  telephone 
company  end  office  to  the  customer's 
home  or  business.  To  satisfy  the 
nondiscrimination  requirement  under 
checldist  item  4,  SWBT  must 
demonstrate  that  it  can  efficiently 
furnish  unbimdled  local  loops  to  other 
carriers  within  a  reasonable  time  fiame, 
with  a  minimum  level  of  service 


disruption,  and  of  a  quality  similar  to 
that  which  it  provides  for  its  own  retail 
customers.  Nondiscriminatory  access  to 
unbundled  local  loops  ensures  that  new 
entrants  can  provide  quality  telephone 
service  promptly  to  new  customers ' 
without  constructing  new  loops  to  each 
customer's  home  or  business. 

12.  SWBT  provides  evidence  and 
performance  data  establishing  that  it  can 
efficiently  furnish  unbimdled  loops,  for 
the  provision  of  both  traditional  voice 
services  and  various  advanced  services, 
to  other  carriers  in  a  nondiscriminatory 
manner.  More  specifically,  SWBT 
establishes  that  it  provides  coordinated 
cutovers  of  voice  grade  loops,  i.e.,  hot 
cuts,  in  a  manner  that  permits 
competing  carriers  a  meaningful 
opportunity  to  compete.  SWBT's 
performance  in  Kansas  and  Oklahoma 
on  hot  cut  timeliness  appears  consistent 
with  its  current  performance  in  Texas, 
where  SWBT  uses  the  same  CHC 
process.  Moreover,  upon  review  of  the 
evidence  in  the  record  regarding  hot  cut 
installation  quality,  and  specifically  the 
outage  rate  associated  with  failed  SWBT 
CHCs,  and  the  trouble  rate  following 
CHC  installation,  we  find  that  SWBT 
demonstrates  that  it  provisions  CHCs  in 
a  manner  that  meets  the  reqiiirements  of 
this  checklist. 

13.  SWBT  also  establishes  that  it 
provides  competing  carriers  with  voice 
grade  unbimdled  loops  through  new 
stand-alone  loops  in  substantially  the 
same  time  and  manner  as  SWBT  does 
for  its  own  retail  services.  Moreover, 
SWBT  demonstrates  that  it  provides 
maintenance  and  repair  functions  for 
competing  carriers  in  substantially  the 
same  time  and  manner  as  it  provides  for 
SWBT  retail  customers  for  both  hot  cut 
loops  and  new  stand-alone  loops.  SWBT 
also  demonstrates  that  it  provides  xDSL- 
capable  loops  to  competing  carriers  in  a 
nondiscriminatory  manner,  providing 
timely  order  processing  and  installation 
that  provides  an  efficient  competitor  a 
meaningful  opportunity  to  compete. 
Furthermore,  SWBT  demonstrates  that  it 
provides  maintenance  and  repair 
functions  for  competing  carriers  in 
substantially  the  same  time  and  manner 
that  it  provides  such  services  for  SWBT 
retail  customers. 

14.  Checklist  item  1 — Interconnection. 
Based  on  the  evidence  in  the  record,  we 
conclude  that  SWBT  satisfies  the 
requirements  of  checklist  item  1  in  both 
Kansas  and  Oklahoma.  Pursuant  to  this 
checklist  item,  SWBT  must  allow  other 
carriers  to  interconnect  their  networks 
to  its  network  for  the  mutual  exchange 
of  traffic,  using  any  available  method  of 
interconnection  at  any  available  point  in 
SWBT's  network.  We  find  that  SWBT 
demonstrates  that  it  provides 


intercormection  at  any  technically 
feasible  point,  including  the  option  to 
interconnect  at  only  one  technically 
feasible  point  within  a  LATA,  within  its 
network.  We  likewise  find  that  SWBT 
adequately  demonstrates  that  it  provides 
collocation  in  Kansas  and  Oklahoma  in 
accordance  with  the  Commission's 
rules.  Furthermore,  interconnection 
between  networks  must  be  equal  in 
quality  whether  the  interconnection  is 
between  SWBT  and  an  affiliate,  or 
between  SWBT  and  another  carrier. 
SWBT  demonstrates  that  it  provides 
interconnection  that  meets  this 
standard. 

15.  SWBT  also  offers  interconnection 
in  Kansas  and  Oklahoma  to  other 
telecommunications  carriers  at  just, 
reasonable,  and  nondiscriminatory 
rates,  in  compliance  with  checklist  item 
1.  SWBT's  collocation  rates  meet  the 
standards  for  interim  rates  set  forth  in 
our  order  approving  SWBT's  Texas 
section  271  application  and  Bell 
Atlantic's  New  York  section  271 
application.  See  Application  of  SWBT 
Texas  for  Authorization  Under  Section 
271  of  the  Communications  Act,  65  FR 
42361  (2000);  Application  of  Bell 
Atlantic  New  York  for  Authorization 
Under  Section  271  of  the 
Communications  Act,  64  FR  73555 
(1999).  The  mere  presence  of  interim 
rates  will  not  generally  threaten  a 
section  271  application  so  long  as  an 
interim  solution  to  a  particular  rate 
dispute  is  reasonable  under  the 
circumstances,  the  state  commission  has 
demonstrated  its  commitment  to  our 
pricing  rules,  and  provision  is  made  for 
refunds  or  true-ups  once  permanent 
rates  are  set.  Here,  we  find  that  the 
interim  solutions  adopted  by  the  Kansas 
and  Oklahoma  Commissions  are 
reasonable  under  the  circumstances. 
The  Oklahoma  Commission  rates,  which 
are  the  Texas  collocation  rates  based  on 
a  TELRIC  model,  are  reasonable  starting 
points  for  interim  rates  for  the  same 
carrier  in  an  adjoining  state.  The  Kansas 
Commission  also  made  a  reasonable 
attempt  to  set  an  interim  TELRIC-based 
rate  pending  its  final  determination.  The 
Kansas  and  Oklahoma  Commissions 
have  pending  cost  proceedings  to  set 
permanent  rates  for  collocation,  emd 
each  has  ordered  that  the  interim  rates 
be  subject  to  a  true-up. 

16.  Checklist  item  6— Unbundled 
local  switching.  Based  on  the  evidence 
in  the  record,  we  find  that  SWBT 
satisfies  the  requirements  of  checklist 
item  6  in  both  Kansas  and  Oklahoma. 
We  find  that  SWBT  satisfies  the 
requirements  of  checklist  item  6, 
because  SWBT  demonstrates  that  it 
provides  competing  carriers  all  of  the 
features,  functions,  and  capabilities  of 
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the  switch.  With  regard  to  the  provision 
of  unbundled  packed  switching,  SWBT 
demonstrates  Uiat  it  has  a  legal 
obligation  in  Kansas  and  Oklahoma  to 
provide  packet  switching  according  to 
the  rules  set  forth  in  the  UNE  Remand 
Order.  See  Revision  of  the  Commission's 
Rules  Specifying  the  Portions  of  the 
Nation's  Local  Telephone  Networks 
That  Incumbent  Local  Telephone 
Companies  Must  Make  Available  to 
Competitors.  65  FR  2542  (2000). 

17.  Checklist  item  8 — White  pages 
directory  listings.  SWBT  satisfies  the 
requirements  of  checklist  item  8  in  both 
Kansas  and  Oklahoma.  This  checklist 
item  ensures  that  white  pages  listings 
for  customers  of  different  carriers  are 
comparable,  in  terms  of  accuracy  and 
reliability,  notwithstanding  the  identity 
of  the  customer's  telephone  service 
provider.  SWBT  demonstrates  that  its 
provision  of  white  pages  listings  to 
customers  of  competitive  LECs  is 
nondiscriminatory  in  terms  of  their 
appearance  and  integration,  and  that  it 
provides  white  pages  listings  for 
competing  carriers'  customers  with  the 
same  accuracy  and  reUability  that  it 
provides  to  its  own  customers. 

18.  Checklist  item  13 — Reciprocal 
compensation.  SWBT  satisfies  the 
requirements  of  checklist  item  13  in 
both  Kansas  and  Oklahoma.  SWBT 
demonstrates  that  it  has  reciprocal 
compensation  arrangements  in 
accordance  with  section  252(d)(2),  and 
that  it  is  making  all  required  payments 
in  a  timely  manner.  Given  that  the 
Commission  had  not  yet  determined  the 
status  of  ISP-bound  traffic,  refusing  to 
pay  reciprocal  compensation  does  not 
violate  the  requirements  of  checklist 
item  13  at  the  present  time. 

19.  Checklist  item  14— Resale.  SWBT 
demonstrates  that  it  makes 
telecommunications  services  available 
for  resale  in  accordance  with  sections 
251(c)(4)  and  252(d)(3),  and  thus 
satisfies  the  requirements  of  checklist 
item  14  in  both  Kansas  and  Oklahoma. 
SWBT  also  makes  its  retail 
telecommunications  services  available 
for  resale  without  unreasonable  or 
discriminatory  conditions  or 
limitations.  We  also  find  that  SWBT 
satisfies  the  provisioning  requirements 
of  checklist  item  14  in  both  Kansas  and 
Oklahoma  because  SWBT  provisions . 
competitive  LECs'  orders  for  resale  in 
substantially  the  same  time  and  manner 
as  for  its  retail  customers. 

20.  Checklist  items  3,  5,  7.9.10,11 
and  12.  An  applicant  under  section  271 
must  also  demonstrate  that  it  complies 
with  checklist  item  3  (poles,  ducts, 
conduits  and  rights  of  way),  item  5 
(unbundled  local  transport),  item  7 
(011/E911  access  and  directory 


assistance/operator  services),  item  9 
(numbering  administration),  item  10 
(databases  and  associated  signaling), 
item  11  (number  portability),  and  item 
12  (local  dialing  parity).  Based  upon  the 
evidence  in  the  record,  we  conclude 
that  SWBT  demonstrates  that  it  is  in 
compliance  with  checklist  items  3,5,7, 
9, 10, 11  and  12  in  both  Kansas  and 
Oklahoma.  The  Kansas  and  Oklahoma 
Commissions  also  conclude  that  SWBT 
complies  with  the  requirements  of  each 
of  these  checklist  items. 

21.  Section  272  compliance.  SWBT 
demonstrates  that  it  will  comply  with 
the  requirements  of  section  272. 
Pursuant  to  section  271(d)(3),  SWBT 
must  demonstrate  that  it  will  comply 
with  the  structural,  transitional,  and 
nondiscriminatory  requirements  of 
section  272,  as  well  as  certain 
requirements  governing  its  marketing 
arrangements.  SWBT  shows  that  it  will 
provide  interLATA  telecommunications 
through  structurally  separate  affiliates, 
and  that  it  will  operate  in  a 
nondiscriminatory  manner  with  respect 
to  these  affiliates  and  unaffiliated  third 
parties.  In  addition,  SWBT  demonstrates 
that  it  will  comply  with  public 
disclosure  requirements  of  section  272, 
which  requires  SWBT  to  post  on  the 
Internet  certain  information  about 
transactions  with  its  affiliates.  Finally, 
SWBT  demonstrates  compUance  with 
the  joint  marketing  requirements  of 
section  272. 

22.  Public  interest  standard.  We 
conclude  that  approval  of  this 
application  is  consistent  with  the  pubhc 
interest,  convenience,  and  necessity. 
While  no  single  factor  is  dispositive  in 
our  public  interest  analysis,  our 
overriding  goal  is  to  ensure  that  nothing 
undermines  our  conclusion,  based  on 
our  analysis  of  checklist  compliance, 
that  markets  are  open  to  competition. 
We  note  that  a  strong  public  interest 
showing  cannot  overcome  failure  to 
demonstrate  compUance  with  one  or 
more  checklist  items. 

23.  Among  other  factors,  we  may 
review  the  local  and  long  distance 
markets  to  ensure  that  there  are  not 
unusual  circumstances  that  would  make 
entry  contrary  to  the  public  interest 
under  the  particular  circumstances  of 
this  Application.  We  find  that, 
consistent  with  our  extensive  review  of 
the  competitive  checklist,  barriers  to 
competitive  entry  in  the  local  market 
have  been  removed  and  the  local 
exchange  market  today  is  open  to 
competition.  We  also  find  that  the 
record  confirms  our  view  that  a  BOC's 
entry  into  the  long  distance  market  will 
benefit  consumers  and  competition  if 
the  relevant  local  exchange  market  is 


open  to  competition  consistent  with  the 
competitive  checklist. 

24.  We  also  find  that  the  i}erformance 
monitoring  and  enforcement 
mechanisms  developed  in  Kansas  and 
CHdahoma,  in  combination  with  other 
factors,  provide  meaningful  assurance 
that  SWBT  will  continue  to  satisfy  the 
requirements  of  section  271  aftw 
entering  the  long  distance  market. 
Where,  as  here,  a  BOC  relies  on 
performance  monitoring  and 
enforcement  mechanisms  to  provide 
such  assurance,  we  review  the 
mechanisms  involved  to  ensure  that 
they  are  likely  to  perform  as  promised. 
We  conclude  that  these  mechanisms 
have  a  reasonable  design  and  are  likely 
to  provide  incentives  sufficient  to  foster 
post-entry  checklist  compliance. 

25.  Section  271(d)(6)  enforcement 
authority.  Congress  sought  to  create 
incentives  for  BOCs  to  cooperate  with 
competitors  by  withholding  long 
distance  authorization  until  they  satisfy 
various  conditions  related  to  local 
competition.  We  note  that  these 
incentives  may  diminish  with  respect  to 
a  given  state  once  a  BOC  receives 
authorization  to  provide  interLATA 
service  in  that  state.  The  statute 
nonetheless  mandates  that  a  BOC 
comply  fully  with  section  271 's 
requirements  both  before  and  after  it 
receives  approval  from  the  Commission 
and  competes  in  the  interLATA  maiiiet 
Working  in  concert  with  state 
commissions,  we  intend  to  monitor 
closely  post^entry  compliance  and  to 
enforce  vigorously  the  provisions  of 
section  271  using  the  various 
enforcement  tools  Congress  {Hovided  us 
in  the  Communications  Act.  Swift  and 
effective  post-approval  enforcement  of 
section  271 's  requirements  is  essential 
to  Congress'  goal  of  achieving  last 
competition  in  local  markets. 

Federal  Communications  Commission. 

Shirley  Suggs, 

Chief,  Publications  Group. 
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FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Banic  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
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the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanlidng  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  appUcation  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  26, 
2001. 

A.  Federal  Reserve  Bank  of  Atlanta 

(Cynthia  C.  Goodwin,  Vice  President) 
104  Marietta  Street.  N.W.,  Atlanta, 
Georgia  30303-2713: 

1.  WB&-T  Bankshares,  Inc.,  Waycross, 
Georgia;  to  acquire  100  percent  of  the 
voting  shares  of  Guardian  Bank, 
Valdosta,  Georgia  (in  organization). 

B.  Federal  Reserve  Bank  of  Chicago 

(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Dlinois  60690-1414: 

1.  BSB  Community  Bancorpomtion, 
Inc.,  Benton,  Wisconsin;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Benton 
State  Bank,  Benton,  Wisconsin. 

Board  of  Governors  of  the  Federal  Reserve 
System,  )anuary  26,  20Q1. 
Robert  deV.  Frierson 
Associate  Secretary  of  the  Board. 
(FR  Doc.  01-2716  Filed  1-31-01;  8:45  am] 

nUJNG  CODE  6210-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centsrs  for  Dieesse  Control  and 
Pravention 

[30OAY-16-4)1] 

Aganqf  Fonns  Undergoing  Paparwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S:C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  639-7090.  Send  written 
comments  to  CDC,  Desk  Officer,  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  room  10235, 
Washington,  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Project:  Developing 
Communication  to  Reduce  Workplace 
Violence  and  Assault  Against  Taxicab 
Drivers — New — The  mission  of  the 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH),  Centers  for 
Disease  Control  and  Prevention  (CDC)  is 
to  promote  "safety  and  health  at  work 
for  all  people  through  research  and 
prevention."  In  order  to  carry  out  this 
goal  effectively  and  efficiently,  NIOSH 
and  the  occupational  safety  and  health 
community  implemented  the  National 
Occupational  Research  Agenda  (NORA) 
in  1996.  NORA  is  the  first  step  in  an 
ongoing,  sjmergistic  effort  by  the  various 
institutions  of  the  occupational  safety 
and  health  community  to  identify  and 
research  the  most  important  workplace 
safety  and  health  issues.  In  order  to 
accomplish  the  NORA  objectives  in 
preventing  violence  and  assault  in  the 
workplace,  NIOSH  is  conducting  health 
communication  research  to  determine 
the  most  effective  means  of  promoting 
preventive  behavior  among  taxicab 
drivers,  a  high  risk  occupational  group. 
This  research  is  based  upon  the 
following  NIOSH  publications:  "Alert: 
Preventing  Homicide  in  the  Workplace" 
(NIOSH.  1993)  and  "Violence  in  the 
Workplace — Risk  Factors  and 
Prevention  Strategies"  (NIOSH,  1996). 

Violence  is  a  significant  cause  of 
injury  and  death  in  the  workplace.  It 
was  the  second  leading  cause  of  death 
in  1997,  accoimting  for  approximately 


18%  of  worker  fatahties  during  that  year 
(BLS,  1998).  Approximately  85%  of 
occupational  homicides  involved 
robberies,  and  approximately  four-fifths 
of  the  homicides  were  the  result  of 
shootings.  An  increased  risk  of 
workplace  homicide  was  clustered 
within  certain  occupational  areas 
including  sales  occupations,  protective 
service  occupations,  and  taxicab  drivers. 
Furthermore,  60%  of  occupational 
fatalities  within  taxicab  drivers  were 
due  to  homicide  (BLS,  1998).  Although 
these  statistics  are  significant,  a  limited 
amount  of  information  is  known 
concerning  the  level  of  worker 
awareness  about  the  risk  of  workplace 
violence.  In  addition,  little  is  known 
about  the  level  of  worker  self-efficacy  in 
regard  to  recommended  preventive 
measures  or  the  current  status  of  the 
prevention  strategies  utiUzed  by  both 
the  worker  and  employer.  Therefore,  the 
goal  of  this  study  is  to  identify  those 
communication  variables  that  are  most 
effective  in  increasing  the  following  in 
regard  to  workplace  violence 
prevention:  worker  awareness, 
comprehension,  and  use  of 
recommendations  in  the  workplace. 

The  study  will  accomplish  the 
following  specific  aims:  (1)  To  conduct 
three  phases  of  message  pretesting  for 
the  purpose  of  determining  the 
appropriate  versions  of  the  print 
variables,  supporting  graphics,  and 
survey  instruments  to  include  in  the 
study;  (2)  to  conduct  a  small-scale  pilot 
study  using  the  communication 
variables  and  survey  instruments 
developed  in  aim  #1;  (3)  to  conduct  a 
large  scale  study  with  taxicab  drivers  for 
the  purpose  of  determining  the  most 
effective  combination  of  communication 
variables  that  influence  attitudes, 
intentions,  and  behavior  regarding  the 
prevention  of  workplace  violence  and 
assault  against  taxicab  drivers;  and  (4)  to 
propose  a  health  communication 
template  using  message  framing  and 
appropriate  issue  involvement 
manipulations  that  can  be  tested  in  the 
futiire  for  its  potential  use  in  promoting 
the  prevention  of  workplace  violence 
among  high-risk  occupational  groups 
such  as  taxicab  drivers.  In  addition,  a 
follow-up  survey  at  1,  3,  and  6  months 
will  assess  any  corresponding  behavior 
change  over  time. 

The  total  burden  for  this  project  is 
2,300  hours. 


Respondents 

Number  of 
*  respondents 

Number  of 
responses 

Average  hour 
per  response 

Phase  1  Pretest 

60 

60 

15 

300 

1 
1 

1 

1 

1 

Phase  II  Pretest 

1 

Phase  III  Pretest 

■\ 

Pilot  Test 

30/60 
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Numt)er  of 
respondents 


Numt)er  of 
responses 


Average  hour 
perresportse 


Main  Study 

Follow-up  Study 


1,500 
M,500 


20^ 
20/60 


*  Same  as  in  Main  Study. 


bated:  January  25,  2001. 
Nancy  E.  Cheal, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
(FR  Doc.  01-2741  Filed  1-31-01;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  01019] 

initiative  To  Educate  State  l.egisiatures 
About  Priority  Public  Healtti  issues; 
Notice  of  Availability  of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availabihty  of  fiscal  year  (FY)  2001 
funds  for  a  cooperative  agreement  for 
the  Initiative  to  Educate  State 
Legislatures  About  Priority  Public 
Health  Issues. 

The  pxuposes  of  this  cooperative 
agreement  are  to: 

1.  Develop  educational  initiatives  and 
provide  informational  fonims  on  pubUc 
health  issues  for  policymakers  and; 

2.  Provide  access  to  accxirate, 
comprehensive,  and  timely  information 
on  public  health  issues  to  state 
policjonakers  for  the  development  of 
effective  public  health  policy  at  the  state 
level. 

Priority  areas  for  these  activities  are 
prevention,  early  detection,  and  control 
of  diseases  and  injury,  the  promotion  of 
healthy  behaviors,  and  the 
strengthening  of  state  and  local  public 
health  agencies. 

This  program  addresses  the  "Healthy 
People  2010"  focus  areas:  Arthritis, 
Osteoporosis  and  Chronic  Back 
Conditions;  Cancer;  Diabetes;  Disability 
and  Secondary  Conditions;  Educational 
and  Community-Based  Programs; 
Environmental  Health;  Family  Planning; 
Food  Safety;  Health  Communication; 
Heart  Disease  and  Stroke;  HIV; 
Immunization  and  Infectious  Diseases; 
Injury  and  Violence  Prevention; 
Maternal,  Infant  and  Child  Health; 
Nutrition  and  Overweight;  Occupational 
Safety  and  Health;  Oral  Health;  Physical 
Activity  and  Fitness;  Public  Health 
Infrastructure;  Respiratory  Diseases; 


Sexually  Transmitted  Diseases; 
Substance  Abuse;  Tobacco  Use;  and 
Vision  and  Hearing.  This  program  also 
addresses  epilepsy,  health  issues 
affecting  older  Americans,  and  health 
disparities. 

B.  Eligible  Applicants 

Eligible  applicants  are  national,  non- 
profit, non-partisan  or  bi-partisan 
organizations  that  consist  of  requisite 
memberships  representing  legislatures 
hom  all  50  states,  and  provide  tailored 
poUcy  research,  publications,  consulting 
services,  and  educational  and 
networking  fonmis  to  state  legislators, 
committees,  and  their  staff.  Therefore, 
eUgible  organizations  should  have  a 
minimum  of  5  years  experience  in 
assisting  legislators  and  their  staff  from 
all  50  state  legislatiu^s  and  using  a 
variety  of  information  technologies  and 
resources  will  be  considered  eligible 
applicants. 

Limited  competition  is  justified  imder 
this  program  announcement  due  to 
Umited  niunber  of  organizations  having 
expertise  interacting  with  all  50  state 
legislatures  on  existing  and  emerging 
pubUc  health  issues. 

Note:  Public  Law  104-65  states  that  an 
organization  described  in  section  501(c)(4)  of 
the  Internal  Revenue  Code  of  1986  that 
engages  in  lobbying  activities  is  not  eligible 
to  receive  Federal  funds  constituting  an 
award,  grant,  cooperative  agreement, 
contract,  loan,  or  any  other  form. 

C.  Availability  of  Funds 

Approximately  $1,412,800  is  available 
in  FY  2001  to  fund  one  award.  It  iis 
expected  that  the  award  will  begin  on  or 
about  July  1,  2001,  and  wrill  be  for  a  12- 
month  budget  period  within  a  project 
period  of  up  to  three  years.  Funding 
estimates  may  change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds.  See  Attachment  A 
for  funding  soiut:es  and  approximation 
amoimts. 

Direct  Assistance 

You  may  request  Federal  personnel  in 
lieu  of  a  portion  of  financial  assistance. 

D.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purposes  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 


tmder  1.  (Recipient  Activities),  and  CDC 
will  be  responsible  for  the  activities 
listed  under  2.  (CDC  Activities). 

1 .  Recipient  Activities 

Core  Activities 

a.  Track  relevant  state  legislation  and 
legislative  activities  related  to  public 
health.  Provide  quarterly  updates  to 
state  policymakers  on  legislation  and 
legislative  actions  on  pubUc  health 
issues  such  as  adolescent  health;  aging; 
arthritis,  osteoporosis  and  chronic  back 
conditions;  cancer,  diabetes;  epilepsy; 
obesity;  disability  and  secondary 
conditions;  educational  and 
community-based  programs; 
environmental  health  issues,  including 
childhood  lead  poisoning,  safe  drinking 
water,  and  pediatric  asthma;  heart 
disease  and  stroke;  HIV  infection; 
immunization  and  infectious  diseases: 
maternal,  infant  and  child  health;  injury 
and  violence  prevention;  nutrition;  oral 
health  including  water  fluoridation; 
physical  activity  and  fitness;  sexually 
transmitted  diseases;  tobacco  use;  the 
pubhc  health  infrastructure;  and  other 
topics.  This  activity  shall  not  be 
intended  to  support  or  defeat  particular 
state  legislation. 

b.  Develop  and  coordinate  activities 
with  state,  local  health  department 
contacts,  and  public  health  experts,  to 
ensure  that  state  legislatures  are  aware 
of  public  health  issues,  programs,  and 
activities  in  their  state  or  region. 

c.  Monitor  and  report  the  status  of 
legislative  trends  in  public  health  on  a 
quarterly  basis. 

d.  Enhance  relationships  with  and 
consult  with  key  organizations  to  inform 
state  legislators  about  prevention  and 
public  health  goals. 

e.  Respond  to  legislative  requests 
about  prevention  and  public  health 
issues  and  provide  public  health  experts 
with  a  compendium  of  contact  inquiries 
on  a  quarterly  basis. 

f.  Examine  existing  research  in  order 
to  develop  and  distribute  publications 
tailored  to  the  information  needs  of 
legislators  on  disease  control  and 
prevention  and  public  health  in  order  to 
educate  legislators  about  relevant  policy 
and  program  issues. 

g.  Provide  forums  for  state  health 
officials,  policy  makers,  and  legislative 
staff  to  share  ideas  and  learn  about 
pubUc  health  issues. 
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h.  Create,  update,  publicize  and 
maintain  electronic  services  and  other 
communication  venues  to  inform 
legislators,  other  stakeholders,  and  the 
general  public  about  emerging  and 
current  public  health  issues. 

i.  Ensure  that  funded  activities  are 
complimentary  and  do  not  duplicate 
each  other.  Ensure  that  activities  related 
to  public  health  and  education  funded 
by  other  organizations  are  also 
coordinated  with  the  activities  funded 
imder  this  program  annoimcement. 

j.  Conduct  workshops  on  priority 
public  health  issues  at  national  health 
conferences  and  through  other  venues. 

k.  Plan,  conduct,  and  evaluate  (using 
both  process  and  outcome  measures),  an 
annual  meeting  in  the  most  cost 
efficient  location  involving  exchange 
between  public  health  experts, 
legislators,  and  their  staff.  The  purposes 
of  this  meeting  are  to: 

(1)  Provide  legislators  and  their  staff 
with  information  regarding  priority 
public  health  issues; 

(2)  Give  legislators  an  opportunity  to 
share  ideas  and  strategies  with  other 
legislators  and  public  health  experts 
about  how  to  improve  public  health  in 
their  state. 

1.  Provide  a  fonun  and/or  publication 
for  newly-elected  state  legislators,  so 
they  can  learn  about  priority  public 
health  issues. 

m.  Collaborate  with  national  public 
health  experts  and  organizations  on 
public  health  law  and  other  topics. 

n.  Develop  and  measure  outcome 
indicators  for  all  major  activities  funded 
imder  this  program  aimoimcement. 

Categorical  Activities 

Categorical  funding  is  available  for  FY 
2001  from  the  following  sources:  cancer; 
chronic  disease;  environmental  health, 
HIV  and  STD;  immunization;  school 
health;  tobacco;  oral  health;  epilepsy; 
arthritis;  heart  disease  and  stroke;  and 
the  Racial  and  Ethnic  Approaches  to 
Community  Health  (REACH  2010) 
program  to  address  health  disparities. 
Attachment  B  delineates  the  letter  of  the 
activity  below  that  corresponds  to  each 
funding  source. 

a.  Enhance  working  relationships  and 
consult  with  key  organizations  to  inform 
state  legislators  about  prevention  and 
public  health  goals. 

b.  Create,  update,  publicize  and 
maintain  electronic  services  and  other 
communication  venues  to  inform 
legislators,  other  stakeholders,  and  the 
general  public  about  emerging  and 
current  public  health  issues. 

c.  Examine  existing  research  in  order 
to  develop  and  distribute  publications 
tailored  to  the  information  needs  of 
legislators  on  disease  prevention  and 


public  health  in  order  to  educate 
legislators'  about  relevant  policy  and 
program  issues. 

d.  Coordinate  meetings  and  sessions 
so  state  legislators  and  legislative  staff, 
state  government  employees,  and  other 
key  figures  can  discuss  poUcy  issues 
related  to  public  health. 

e.  Create  and  provide  for  ongoing 
tracking  of  relevant  state  legislation  and 
legislative  activities  related  to  public 
health. 

f.  Examine  existing  research  to 
identify  the  critical  policy  issues  facing 
state  legislatives  and  remain  appraised 
of  key  public  health  issues  and  concerns 
as  they  relate  to  states  and  state 
legislatures. 

g.  Coordinate  activities  with  state  and 
local  health  department  contacts, 
including  public  health  experts,  to 
ensure  that  organization  members  from 
each  state  legislature  are  aware  of  public 
health  issues,  programs,  and  activities 
in  their  state  or  region. 

Activities  h  and  i  apply  to  school 
health  funding  ONLY: 

h.  Participate  in  meetings  actively  to 
ensure  joint  work  groups  on  social 
marketing  of  positive  messages  for  HIV 
prevention  and  school  health;  teen 
pregnancy  prevention;  and  adolescent 
and/or  school  health  goals  are  met. 

i.  Demonstrate  the  capability  of 
updating  the  50  state  School  Health 
Programs  Finance  Project's  database 
including  both  the  block  grant  funding 
and  state  legislative  appropriations 
information. 

Activity  j  applies  to  HIV  and  STD 
funding  ONLY: 

j.  Develop,  update,  and  disseminate, 
as  needed,  an  educational  video  on  HIV 
issues  for  newly  elected  state  legislators 
and  staff  that  can  be  easily  accessed  via 
the  organization's  website. 

2.  CXH:  Activities 

a.  Provide  and  periodically  update 
programmatic  information  as  it  relates 
to  core  and  categorical  activities. 

b.  Provide  consultation  and  guidance 
related  to  program  planning, 
implementation,  surveillance,  and 
evaluation;  assessment  of  program 
objectives;  and  dissemination  of 
successful  strategies,  experiences,  and 
evaluation  resiilts. 

c.  Collaborate  in  developing  plans  for 
and  convening  of  national,  regional  and 
other  meetings. 

d.  Provide  technical  assistance 
regarding  the  scope,  development,  and 
accomplishment  of  activities 
undertaken  as  part  of  this  cooperative 
agreement. 

e.  Conduct  periodic  site  visits  in  order 
to  assess  current  activities,  review 
progress,  and  discuss  future  plans. 


E.  Application  Content 

Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Yovu 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan.  The  narrative  should  be  no  more 
than  30  double-spaced  pages,  printed  on 
one  side,  with  one-inch  margins,  and 
unreduced  font.  The  narrative  must   ' 
describe  how  the  applicant's  activities 
in  each  part  will  complement  one 
another,  and  how  plaimed  activities  will 
be  coordinated. 

To  request  direct  assistance  Federal 
assignees,  include: 

1 .  The  number  of  assignees  requested; 

2.  A  description  of  the  position  and 
proposed  duties; 

3.  An  organizational  chart  and  the 
name  of  the  intended  supervisor; 

4.  Assignee  access  to  computer 
equipment  for  electronic 
communication  with  CDC. 

F.  Submission  and  Deadline 

Application 

Submit  the  original  and  two  copies  of 
PHS  5161-1  (OMB  Number  0937-0189). 
Forms  are  available  at  the  following 
internet  address:  http://www.cdc.gov/ 
od/pgo/forminfo.htm  or  in  the 
application  kit. 

On  or  before  March  28,  2001,  submit 
the  application  to  tbe  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Information"  section 
of  this  announcement. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

(a)  Received  on  or  before  the  deadline 
date;  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  service  postmark  or  obtain  a 
legibly  dated  receipt  from  a  commercial 
carrier  or  U.S.  Postal  Service.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing.) 

Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  (a)  or 
(b)  above  are  considered  late 
applications,  will  not  be  considered, 
and  will  be  returned  to  the  applicant. 

G.  Evaluation  Criteria 

Each  application  will  be  evaluated 
according  to  the  following  criteria  by  an 
independent  review  group  appointed  by 
CDC. 

1 .  Capacity  (25  Points) 

Demonstrate  and  provide  evidence  of 
the  capacity  and  ability  of  the 
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organization  and  its  constituency  to 
address  identified  needs,  and  develop, 
implement,  and  evaluate  program 
activities. 

2.  Plan  (5  Points) 

Describe  the  proposed  plan  that  will 
be  implemented  and  the  need  for  such 
work. 

3.  Objectives  (10  Points) 

Provide  short-term  (one-year)  and 
long-term  (three-year)  objectives  for  the 
proposed  project  that  are  specific,  time- 
phased,  measurable,  realistic,  and 
related  to  identified  needs  in  the  Plan 
section. 

4.  Methods  (25  Points) 

Submit  a  plan  that  describes 
methodologies  for  conducting  activities 
outlined  in  the  "Recipient  Activities"  in 
the  Program  Requirements  section  and 
explain  how  planned  activities  relate  to 
the  purpose  of  this  Program 
Announcement.  Describe  the 
networking  and  information 
dissemination  capacity  of  the 
organization  to  reach  all  50  state 
legislatures  effectively  regarding  public 
health  issues.  Establish  a  time  line  for 
the  completion  of  each  component  or 
major  activity  and  identify  the  party 
responsible. 

5.  Administration  and  Management  (15 
Points) 

a.  Provide  job  descriptions  for  existing 
and  proposed  positions. 

b.  Demonstrate  that  staff  have  the 
necessary  backgroimd  and  quaUfications 
for  the  proposed  responsibilities;  ensure 
for  each  position  the  education, 
experience,  and  licensure  required;  and 
include  curriculum  vitae  (limit  two 
pages  per  individual)  for  existing  staff. 

c.  Provide  an  organizational  chart  that 
identifies  lines  of  communication, 
accountability,  reporting,  authority,  and 
describe  the  management  and  control 
systems. 

6.  Evaluation  Plan  (20  Points) 

Describe  how  activities  and  their 
impact  will  be  evaluated,  and  how 
progress  will  be  monitored  toward 
meeting  project  objectives.  Include  both 
process  and  outcome  evaluations, 
specification  of  indicators  of  program 
success,  methods  of  obtaining  data, 
ways  of  reporting  results,  use  of  results 
for  programmatic  improvement,  timing 
for  evaluative  techniques,  and  staff 
responsibility. 

7.  Budget  and  Justification  (Not  scored) 

Provide  a  detailed  budget  for  each 
funding  source  specified  in  Attachment 
A  and  line-item  justification  for  all 


operating  expenses  that  are  consistent 
with  proposed  objectives  and  planned 
activities. 

H.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  the  original  plus 
two  copies  of: 

1.  Semi-annual  progress  reports: 
The  progress  reports  must  siunmarize 

the  following  for  all  forums  and 
activities  specified  in  this  program 
aimouncement:  (1)  A  comparison  of 
actual  accomplishments  to  the 
objectives  established  for  the  period;  (2) 
the  reasons  for  failiue  if  established 
objectives  were  not  met;  (3)  a 
description  of  how  evaluation  data  will 
be  used  to  strengthen  futiue 
programmatic  activities;  (4)  copies  of 
reports  and  other  publications  funded 
imder  this  program  announcement;  and 
(5)  other  pertinent  information,  when 
appropriate.  The  progress  report  will 
also  include  a  sununary  of  the  project's 
progress  in  achieving  performance 
measiues.  which  will  be  developed  and 
estabhshed  during  the  first  budget 
period. 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period. 

3.  Final  financial  report  and 
performance  report,  no  more  than  90 
days  after  the  end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
aimouncement. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  C  in  the 
application  kit. 
AR-*   Paperwork  Reduction  Act 

Requirements 
AR-10    Smoke-Free  Workplace 

Requirements 
AR-11    Healthy  People  2010 
AR-12    Lobbying  Restrictions 
AR-15    Proof  of  Nonprofit  Status 

I.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  luider 
sections  301(a),  317(k)(2),  and  1706  [42 
U.S.C.  241(a),  247b(k)(2)]  of  the  Public 
Health  Service  Act,  as  amended.  The 
Catalog  of  Federal  Domestic  Assistance 
number  is  93.283. 

J.  Where  to  Obtain  Additional 
Information 

This  and  other  CDC  announcements 
can  be  found  on  the  CDC  home  page 
Internet  address — http://www.cdc.gov. 
Click  on  "Funding"  then  "Grants  and 
Cooperative  Agreements." 


To  obtain  additional  information, 
contact:  Cynthia  R.  Collins,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  Program 
aimouncement  01019,  2920  Brandywine 
Rd.,  Room  3000,  Atlanta,  GA  30341- 
4146,  telephone:  (770)  488-2757,  email: 
coc9@cdc.gov 

For  program  technical  assistance, 
contact:  Angel  Roca,  Deputy  Director  for 
Planning,  Evaluation  and  Legislation, 
National  Center  for  Chronic  Disease 
Prevention  and  Health  Promotion, 
Program  Announcement  01019,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  4770  Buford  Highway,  NE  MS  K- 
40,  Atlanta,  GA  30341,  telephone  (770) 
488-5706,  e-mail:  axr4®cdc.gov. 

Dated:  January  26.  2001. 
John  L.  Williams, 

Director.-Procurement  and  Grants  Office. 
Centers  for  Disease  Control  and  Prevention 
(CDC). 
[FR  Doc.  01-2740  Filed  1-31-01;  8:45  am] 

MLLMG  COOC  4m-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Proposed  Information  Collection 
Acth^;  Comment  Request 

Proposed  Proiects 

Title:  Voluntary  Surveys  of  Program 
Partners  to  Implement  Executive  Order. 

OMB  No:  0980-0266. 

Description:  Under  the  provisions  of 
the  Federal  Paperwork  Reduction  Act  of 
1995  (Pub.  L.  104-13),  the 
Administration  for  Children  and 
FamiUes  (ACF)  is  requesting  clearance 
for  instruments  to  implement  Executive 
Order  12862  within  the  ACF.  The 
purpose  of  the  data  collection  is  to 
obtain  customer  satisfaction  information 
from  those  entities  who  are  funded  to  be 
our  partners  in  the  delivery  of  services 
to  the  American  public.  ACF  partners 
are  those  entities  that  receive  funding  to 
deliver  services  or  assistance  from  ACF 
programs.  Examples  of  partners  are 
States  and  local  governments, 
territories,  service  providers,  Indian 
Tribes  and  Tribal  organizations, 
grantees,  researchers,  or  other 
intermediaries  serving  target 
populations  identified  by  and  funded 
directly  or  indirectly  by  ACF.  The 
surveys  will  obtain  information  about 
how  well  ACF  is  meeting  the  needs  or 
our  partners  in  operating  the  ACF 
programs. 
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Respondents:  State,  Local,  Tribal 
Govt,  or  Not-for-Profit  Institutioas. 


Annual  Burden  Estimates 


Instrument 


Number  of 
respondents 


Number  of  re- 
sponses per 
respondent 


Average  bur- 
den hours  per 
response 


Total  burden 
hours 


State  Governments 

Head  Stan  Grantees  &  Delegates 

Other  Discretionary  Grant  Programs 

Indian  Tribes  &  Tribal  Organizations 

Estimated  Total  Annual  Burden  Hours 


51 
200 
200 

25 


10 

1 

10 

10 


510 

100 

1.000 

50 


1.660 


In  compliance  with  the  requirements 
of  Section  3506(c)(2){A]  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  speciBc  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families,  Office  of  Information  Services, 
370  L'Enfant  Promenade.  SW.. 
Washington,  DC  20447,  Attn:  ACF 
Reports  Clearance  Officer.  All  requests 
should  be  identified  by  the  title  of  the 
information  collection. 

The  Department  specifically  requests 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated:  January  26,  2001. 
BobSargis, 

Reports  Clearance  Officer. 
[FR  Doc.  01-2712  Filed  1-31-01;  8:45  ami 
BHJJNO  CODE  41M-01-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Agency  Information  Collection 
Activities:  Extension  of  a  Currently 
Approved  Collection;  Comment 
Request,  Juvenile  Residential  Facility 
Census 

ACTION:  Notice  of  information  collection 
under  review;  extension  of  a  currently 
approved  collection. 

The  Department  of  Justice,  Office  of 
Juvenile  Justice  and  Delinquency 
Prevention  has  submitted  the  following 
information  collection  request  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995.  Office  of  Management  and  Budget 
approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  [enter  date  published  in  FR], 
allowing  for  a  60-day  public  comment 
period. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comment  until  March  5,  2001.  Thi^ 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  conunents  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of  Justice 
Desk  Officer,  Washington,  DC  20530. 
Additionally,  comments  may  be 
Department  of  Justice  Desk  Officer, 
Washington,  DC  20530.  Additionally, 
comments  may  be  submitted  to  OMB  via 
facsimile  to  (202)  395-7285.  Comments 
may  also  be  submitted  to  the 
Department  of  Justice  (DO J),  Justice 
Management  Division,  Information 
Management  and  Security  Staff, 
Attention:  Department  Deputy 
Clearance  Officer,  Suite  1220,  National 


Place,  1331  Pennsylvania  Avenue,  NW., 
Washington,  DC  20530. 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  acciu^cy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  biuden  of  the- 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Inforination 

(1)  Type  of  Information  Collection: 
Reinstatement,  without  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

(2)  The  Title  of  the  Form/Collection: 
Juvenile  Residential  Facility  Census. 

(3)  The  Agency  Form  Number,  if  any, 
and  the  Applicable  Component  of  the 
Department  Sponsoring  the  Collection; 
The  form  number  is  CJ-15,  Office  of 
Juvenile  Justice  and  Delinquency 
Prevention,  United  States  Department  of 
Justice. 

(4)  Affected  Public  who  will  be  Asked 
or  Required  to  Respond,  as  well  as  a 
Brief  Abstract: 

Primary:  Federal  Government,  State, 
Local  or  "Tribal. 

Other:  Not-for-profit  institutions; 
Business  of  other  for-profit.  This 
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collection  will  gather  information 
necessary  to  routinely  monitor  the  types 
of  facilities  into  which  the  juvenile 
justice  system  places  young  persons  and 
the  services  available  in  these  facilities. 

(5)  An  Estimate  of  the  Total  Number 
of  Respondents  and  the  Amount  of  Time 
Estimated  for  an  Average  Respondent  to 
Respond/Reply:  It  is  estimated  that 
3,500  respondents  will  complete  a  2- 
hour  questionnaire. 

(6)  An  Estimate  of  the  Total  Public 
Burden  (in  Hours)  Associated  with  the 
Collection:  The  total  hour  bimien  to 
complete  the  nominations  is  7,000  the 
annual  burden  hoius. 

U  additional  information  is  required 
contact:  Ms.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Suite  1220, 
National  Place  Building,  1331 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20530. 

Dated:  January  26,  2001. 
Brenda  E.  Dyer, 

Department  Deputy  Clearance  Officer,  United 
States  Department  of  Justice. 
(FR  Doc.  01-2738  Filed  1-31-01;  8:45  am] 

BILLMO  COOC  4410-18-M 


NATIONAL  COUNCIL  ON  DISABILITY 

Advisory  Committee  Meeting/ 
Conference  Call 

agency:  National  Council  on  Disability 
(NCD). 

SUMMARY:  This  notice  sets  forth  the 
schedule  of  the  forthcoming  meeting/ 
conference  call  for  NCD's  advisory 
committee — International  Watch.  Notice 
of  this  meeting  is  required  under 
Section  10(a)(l)(2)  of  the  Federal 
Advisory  Conunittee  Act  (P.L.  92-463). 
INTERNATIONAL  WATCH:  The  purpose  of 
NCD's  International  Watch  is  to  share 
information  on  international  disability 
issues  and  to  advise  NCD's  Foreign 
Policy  Team  on  developing  policy 
proposals  that  will  advocate  for  a 
foreign  policy  that  is  consistent  with  the 
values  and  goals  of  the  Americans  with 
Disabilities  Act. 

DATES:  February  15,  2001, 12  p.m.-l 
p.m.  EST. 

FOR  INTERNAT10NAU  WATCH  INFORMATION, 
CONTACT:  Kathleen  A.  Blank,  Attorney/ 
Program  Specialist.  NCD,  1331  F  Street 
NW.,  Suite  1050,  Washington,  DC 
20004;  202-272-2004  (Voice),  202-272- 
2074  (TTY),  202-272-2022  (Fax), 
kblank@ncd.gov  (e-mail). 
AGENCY  mission:  NCD  is  an  independent 
federal  agency  composed  of  15  members 


appointed  by  the  President  of  the 
United  States  and  confirmed  by  the  U.S. 
Senate.  Its  overall  purpose  is  to  promote 
policies,  programs,  practices,  and 
procedures  that  guarantee  equal 
opportunity  for  all  people  with 
disabilities,  regardless  of  the  natiue  of 
severity  of  the  disability;  and  to 
empower  people  with  disabilities  to 
achieve  economic  self-sufficiency, 
independent  living,  and  inclusion  and 
integration  into  all  aspects  of  society. 

This  conunittee  is  necessary  to 
provide  advice  and  recommendations  to 
NCD  on  international  disability  issues. 

We  currently  have  balanced 
membership  representing  a  variety  of 
disabling  conditions  from  across  the 
United  States. 

OPEN  MEETING/CONFERENCE  CALL:  This 
advisory  committee  meeting/conference 
call  of  NCD  will  be  open  to  the  public. 
However,  due  to  fiscal  constraints  and 
staff  limitations,  a  limited  niunber  of 
additional  lines  will  be  available. 
Individuals  can  also  participate  in  the 
conference  call  at  the  NCD  office.  Those 
interested  in  joining  this  conference  call 
should  contact  the  appropriate  staff 
member  listed  above. 

Records  will  be  kept  of  all 
International  Watch  meetings/ 
conference  calls  and  will  be  available 
after  the  meeting  for  public  inspection 
at  NCD. 

Signed  in  Washington,  DC,  on  January  26, 
2001. 

Ethel  D.  Briggs, 
Executive  Director. 

[FR  Doc.  01-2733  Filed  1-31-01;  8:45  am] 
BtLUNG  CODE  6S20-MA-M 


NATIONAL  INSTITUTE  FOR  LITERACY 

Proposed  Agency  Information 
Collection  Activities;  Comment 
Request 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.,  this  notice  annoimces  an 
Information  Collection  Request  (ICR)  by 
the  NIFL.  The  ICR  describes  the  natiue 
of  the  information  collection  and  its 
expected  cost  and  biuden. 
DATES:  Comments  must  be  submitted  on 
or  before  March  5,  2001. 
ADDRESSES:  Submit  written  comments 
to:  National  Institute  for  Literacy,  1775 
I  Street,  NW,  Suite  730,  Washington,  DC 
20006,  Attention:  Jennifer  Cromley. 
Copies  of  the  complete  ICR  and  the 
accompanying  regulations  may  be 
obtained  from  the  above  address  or  by 
contacting  Jennifer  Cromley  at  (202) 
233-2053,  or  on-line  at  http:// 
www.nifl.gov/nifl/news_events.html. 


Comments  also  may  be  submitted 
electronically  by  sending  electronic 
mail  (e-mail)  to:  jcromley^nifi.gov.  All 
written  comments  will  be  available  for 
public  inspection  from  8:00  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays. 

SUPPLEMENTARY  INFORMATION: 

Title:  Application  for  Literacy  Leader 
Fellowship  Program. 

Abstract:  The  National  Institute  for 
Literacy  (NIFL)  was  created  by  the 
National  Literacy  Act  of  1991  and 
amended  by  the  Workforce  Investment 
Act  of  1998  and  authorized  the  NIFL  to 
award  fellowships  to  outstanding 
individuals  pursuing  careers  in  adult 
education  or  literacy  in  the  areas  of 
instruction,  management,  research,  or 
innovation.  Evaluations  to  determine 
successful  applications  will  be  made  by 
a  panel  of  literacy  experts  and 
information  specialists  using  the 
published  criteria.  The  NIFL  will  use 
this  information  to  issue  a  minimum  of 
2-3  fellowships  for  a  period  of  up  to  one 
year. 

Burden  Statement:  The  biu'den  for 
this  collection  of  information  is 
estimated  at  52  hoius  per  response  for 
the  first  year.  This  estimate  includes  the 
time  needed  to  icview  instructions, 
complete  the  form,  and  review  the 
collection  of  information.  No  more  than 
2-3  applicants  will  be  awarded  a 
fellowship  grant.  Each  awardee  will 
have  an  annual  update  of  the 
application  requiring  an  average  of  52 
hours  per  response  for  each 
continuation  year. 

Respondents:  Public  and  private 
nonprofit  organizations. 

Estimated  Number  of  Respondents: 
50. 

Estimated  Number  of  Responses  Per 
Respondent:  1. 

Estimated  Total  Aimual  Burden  on 
Respondents:  52  hours. 

Frequency  of  Collection:  One  time. 
Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden  to 
Jennifer  Cromley  at  the  above  address. 

Request  for  Comments:  NIFL  solicits 
comments  to:  (i)  Evaluate  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility,  (ii)  Evaluate  the 
accuracy  of  the  agency's  estimates  of  the 
burden  of  the  proposed  collection  of 
information,  (iii)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected,  (iv)  Minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
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the  use  of  appropriate  automated  or 
electronic  collection  technologies  of 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Dated:  January  26.  2001. 
Andrew  J.  Hartman, 
Director.  NIFL 

[FR  E)oc.  01-2736  Filed  1-31-01;  8:45  am] 
■ujNG  cooe  aosB-m-p 


NUCLEAR  REGULATORY 
COMMISSION 

Public  Meeting  on  Standard  Review 


AGBICY:  Nuclear  Regulatory 
Conunission  (NRC). 
ACTION:  Notice  of  meeting. 

summary:  NRC  will  host  a  public 
meeting  in  Rockville.  Maryland.  The 
meeting  will  provide  an  opportiuiity  for 
discussion  on  the  draft  NUREG-1520, 
Standard  Review  Plan  (SRP).  Chapter  3. 
The  revised  SRP  Chapter  3  can  be  found 
on  the  Internet  at  the  following  website: 
http://techconf.llnl.gov/cgi-bin/ 
library?soiut:e=*&  library =Part_70_lib 
The  web  site  can  also  be  reached  by  the 
following  method: 

1.  Go  the  main  NRC  web  site  at: 
http://www.nrc.gov 

2.  Scroll  down  to  the  bottom  of  that 
page  and  click  on  the  word 
"Rulemaking." 

3.  Scroll  down  on  the  Rulemaking 
page  until  the  words  "Technical 
Conference"  appear.  Click  on  those 
words. 

4.  On  the  page  titled  "Welcome  to  the 
NRC  Technical  Conference  Forum," 
click  on  the  Unk  to  participate  in 
Technical  Conferences. 

5.  Scroll  down  to  the  topic  "Draft 
Standard  Review  Plan  and  Guidance  on 
Amendment  to  10  CFR  Part  70." 

6.  Select  "Document  Library." 

PUflPOSC:  This  meeting  will  provide  an 
opportunity  to  discuss  comments  on  the 
staffs  revised  Chapter  3,  including  the 
Nuclear  Energy  Institute's  November  16, 
2000  comment  letter  to  the  NRC. 
DATES:  The  meeting  is  scheduled  for 
Thursday,  February  8,  2001,  from  1:30 
p.m.  to  5:30  p.m.  The  meeting  is  open 
to  the  public. 

ADDRESSES:  One  White  Flint  North. 
11555  Rockville  Pike,  Room  0-16-B4, 
Rockville,  Maryland.  Visitor  parking 
around  the  NRC  building  is  limited; 
however,  the  meeting  site  is  located 
adjacent  to  the  White  Flint  Station  on 
the  Metro  Red  Line. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Cox,  Project  Manager,  Fuel 


Cycle  Licensing  Branch,  Division  of 
Fuel  Cycle  and  Safeguards,  Office  of 
Nuclear  Material  Safety  and  Safeguards, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555^  telephone:  (301) 
415-8107,  e-mail  t/ic@nir.gov. 

Dated  at  Rockville,  Maryland  this  24th  day 
of  January,  2001. 

For  the  Nuclear  Regulatory  Commission. 
Philip  Ting. 

Chief.  Fuel  Cycle  Licensing  Branch,  Division 
of  Fuel  Cycle  Safety  and  Safeguards,  Office 
of  Nuclear  Material  Safety  and  Safeguards. 
(FR  Doc.  01-2745  Filed  1-31-01;  8:45  am] 

BUJNGCOOE  7S«M>1-U 


NUCLEAR  REGULATORY 
COMMISSION 

Risk-Baaed  Pedonnance  Indicators: 
Results  of  Phase-1  Development 

AGENCY:  Nuclear  Regidatory 
Commission. 

ACTION:  Request  for  conunent  and  notice 
of  two  public  meetings. 

SUMMARY:  The  Nuclear  Regidatory 
Commission  is  announcing  the 
availability  of  the  draft  document 
entitled:  "Risk-Based  Performance 
Indicators:  Results  of  Phase-1 
Development."  dated  January  2001  for 
review  and  comment  by  external 
stakeholders.  Interested  individuals  may 
obtain  a  copy  of  this  dociunent  from  the 
person  identified  under  the  caption:  FOR 
FURTHER  INFORMATION  CONTACT. 

DATES:  Submit  comments  by  April  16. 
2001.  Comments  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so,  but  the  Commission  is  able  to  ensure 
consideration  only  for  comments 
received  on  or  before  this  date. 

Two  public  meetings  will  be  held  on 
February  21,  2001  from  8:30  am  to  12:30 
pm,  and  April  24,  2001  from  8:30  am  to 
12:30  pm. 

ADDRESSES:  Submit  comments  to:  Chief, 
Rides  and  Directives  Branch,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001. 

Deliver  comments  to:  11545  Rockville 
Pike,  Rockville,  Maryland,  between  7:30 
am  and  4:15  pm  Federal  workdays. 

Two  public  meetings  to  be  held  at 
Two  White  Flint  North,  Room  T-lOAl 
for  the  first  meeting,  and  Two  White 
Flint  North  Auditorium  for  the  second 
meeting,  11545  Rockville  Pike, 
Rockville,  Maryland  20852. 

The  draft  document  and  certain  other 
documents  related  to  this  action, 
including  comments  received,  may  be 
examined  in  the  NRC  Public  Document 
Room,  11555  Rockville  Pike,  Rockville, 
Maryland. 


FOR  FURTHER  INFORMATION  CONTACT: 
Hossein  G.  Hamzehee,  Division  of  Risk 
Analysis  and  AppUcations,  Office  of 
Nuclear  Regulatory  Research,  U.S. 
Nuclear  Regulatory  Commission, 
Washmgton,  DC  20555-0001 . 
Telephone:  301-415-6228.  e-mail: 
hgh@nrc.gov 

SUPPLEMENTARY  INFORMATION:  The 
Reactor  Oversight  Process  (ROP)  was 
recently  revised  to  improve  the  NRC's 
regulatory  oversight  of  licensee 
operation  of  commercial  nuclear  power 
plants.  It  is  intended  to  better  risk- 
inform  agency  actions  and  bring  more 
objectivity  to  the  regulatory  process. 
The  revised  ROP  is  consistent  with  the 
goals  of  the  Commission's  PRA  Policy 
Statement  and  the  NRC's  Strategic  Plan 
(NUREG-1614),  which  include 
increased  use  of  the  PRA  technology  in 
"*  *  *  regulatory  matters  to  the  extent 
supported  by  the  state-of-the-art  in  PRA 
methods  and  data  and  in  a  manner  that 
complements  the  NRC's  deterministic 
approach  and  supports  the  NRC's 
traditional  defense-in-depth 
philosophy."  The  ROP  is  reflective  of 
the  NRC's  efforts  to  better  risk-inform  its 
core  processes. 

SECY-99-007  and  99-007A  described 
the  ROP.  The  ROP  was  implemented  at 
all  plants,  except  DC  Cook,  in  April 
2000  following  a  six-month  pilot 
program  conducted  in  1999.  The  results 
of  this  pilot  program  were  described  in 
SECY-00-0049.  A  fundamental  aspect 
of  the  ROP  is  the  use  of  both 
performance  indicators  and  inspection 
findings  to  determine  whether  the 
objectives  of  the  ROP's  cornerstones  of 
safety  are  being  met  on  a  plant-specific 
basis. 

In  addition  to  these  changes  at  the 
NRC,  the  industry  is  using  more 
performance-based  approaches  to 
enhance  its  operations,  including 
gathering  and  analyzing  both  plant- 
specific  and  industry-wide  data. 
Furthermore,  technological  advances 
such  as  the  Internet  and  microcomputer 
use  have  resulted  in  improved 
capabilities  to  gather  and  share  such 
data.  Through  such  technological 
developments,  both  the  industry  and  the 
NRC  have  expanded  their  capabilities  to 
model  and  assess  the  risk-significance  of 
plant  operations. 

In  light  of  these  evolving  capabilities 
and  the  movement  toward  more  risk- 
informed  and  performance-based 
oversight,  the  Risk-based  Performance 
Indicators  were  developed  to  (1)  address 
specific  areas  in  the  current  ROP  that 
were  identified  in  SECY-00-0049  as 
possible  enhancements  and  (2) 
potentially  support  any  future 
development  of  performance  indicators 
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yising  improved  risk  analysis  tools.  This 
report  discusses  the  technical  feasibility 
sf  using  currently  available  risk  models 
and  data  to  enhance  the  NRC's  ability  to 
monitor  plant-specific  safety 
performance  of  reactors  in  a  risk- 
informed  and  performance-based 
manner.  This  development  activity  is 
designed  to  fit  into  the  ROP  concept  for 
indicators,  thresholds,  and  performance 
monitoring  while  continuing  to  move 
the  NRC's  programs  forward  in 
accordance  with  the  PRA  Policy 
Statement  and  the  goals  of  the  Strategic 
»lan. 

There  are  several  key  implementation 
ssues  summarized  below  that  should  be 
considered  prior  to  any  integration  of 
he  RBPIs  vdth  the  ROP.  These  issues 
are  further  explained  in  the  Phase-1 
RBPI  development  report,  which  is 
attached  to  this  document.  The  potential 
integration  of  the  RBPIs  into  the  ROP 
would  follow  the  guidelines  in 
IMC0608,  "Performance  Indicator 
Program."  This  would  likely  include  a 
pilot  program  prior  to  the  full 
implementation  of  any  of  the  RBPIs. 

A  white  paper  entitled  "Development 
of  Risk-based  Performance  Indicators: 
Program  Overview"  was  issued  for 
public  comment  in  March  2000.  This 
white  paper  described  the  concepts  for 
the  RBPI  development.  The 
development  of  the  RBPI  white  paper 
was  closely  coordinated  with  the  Office 
of  Nuclear  Reactor  Regulation  (NRR) 
and  the  Regions.  On  April  28,  2000,  a 
public  meeting  with  external 
stakeholders  was  held  to  discuss  their 
comments  on  the  overall  concept  and 
technical  approach  outlined  in  the  RBPI 
development  white  paper.  Attendees 
included  representatives  from  the 
Nuclear  Energy  Institute  (NEI),  the 
Institute  of  Nuclear  Power  Operations 
(INPO),  the  Union  of  Concerned 
Scientists,  and  Public  Citizen.  The  final 
version  of  the  white  paper  was  issued  as 
part  of  SECY-00-0146. 

The  NRC  staff  is  seeking  external 
stakeholder  comments  on  the  draft 
Phase-1  report.  Specifically,  we  are 
requesting  comments  regarding  the 
technical  adequacy  of  the  proposed 
performance  indicators,  and  the 
potential  implementation  issues.  The 
white  paper.  "Development  of  Risk- 
based  Performance  Indicators:  Program 
Overview,"  and  this  report  list  the 
technical  criteria  for  RBPI  development. 
We  are  interested  in  comments 
regarding  these  key  technical  criteria  as 
sununarized  below: 

•  The  RBPIs  are  compatible  with,  and 
complementary  to,  the  risk-informed 
inspection  activities  of  the  oversight 
process. 


•  The  RBPIs  cover  all  modes  of  plant 
operation. 

•  Within  each  mode,  the  RBPIs  cover 
risk-important  SSCs  to  the  extent 
practical. 

•  To  the  extent  practical,  the  RBPIs 
identify  declining  performance  before 
performance  becomes  unacceptable, 
without  incorrectly  identifying  normal 
variations  as  degradations  (i.e.,  avoid 
false-positive  indications  and  false- 
negative  indications). 

•  The  RBPIs  are  capable  of 
implementation  without  excessive 
burdens  to  licensees  or  NRC  in  the  areas 
of  data  collection  and  quantification. 

•  The  RBPIs  are  amenable  to 
establishment  of  plant-specific 
thresholds  consistent  with  the  ROP. 

In  addition,  we  are  seeking  comments 
on  the  key  issues  that  affect  the 
potential  implementation  of  the  results 
of  the  RBPI  development  in  the  ROP. 
These  issues  evolved  out  of  both  the 
technical  aspects  of  RBPI  development 
as  well  as  progranunatic  feedback  from 
the  ROP  implementation.  Each  is 
discussed  briefly  below. 

Are  any  additional  performance 
indicators  needed  to  enhance  the  ROP? 
Interactions  with  stakeholders 
commenting  on  the  White  Paper 
indicated  differing  views  on  this 
subject.  Industry  representatives 
questioned  whether  NRC  needed  to 
have  a  broader  coverage  of  risk 
measured  in  the  ROP  indicators, 
especially  if  it  did  not  result  in  a 
corresponding  reduction  in  the 
inspection  program.  Other  external 
stakeholder  comments  favored  more 
indicators  as  well  as  additional 
inspections.  The  ROP  is  in  its  first  year 
of  ftdl  implementation.  The  NRR  staff 
will  provide  the  Commission  with  its 
assessment  of  the  process  in  June  2001 . 
The  RBPI  development  program  is 
focused  on  demonstrating  the  technical 
feasibility  of  providing  additional 
objective  indicators  that  cover  a  broader 
spectrum  of  risk-significant  plant 
performance. 

Is  the  number  of  potential  new 
indicators  appropriate? /Which  of  the 
proposed  indicators  would  be  most 
beneficial?  The  RBPI  Phase-1 
development  identified  21  potential 
indicators  for  PWRs  and  16  potential 
indicators  for  BWRs.  If  all  of  these 
performance  indicators  were 
implemented,  they  could  potentially 
replace  8  (3  initiating  event  and  5 
mitigating  system)  of  18  existing 
indicators  in  whole  or  in  part  bringing 
the  total  number  of  indicators  per  plant 
to  about  30.  In  addition  to  the  issue  of 
the  appropriate  risk  scope  of  ROP 
indicators  (noted  above),  it  will  be 
necessary  to  assess  whether  potentially 


expanding  the  total  number  of 
indicators  to  approximately  30  per  plant 
is  reasonable  from  a  logistics/process 
point  of  view.  For  example,  the  criteria 
that  result  in  plants  entering  various 
columns  of  the  Action  Matrix  would 
have  to  be  reconsidered.  If  deemed 
appropriate,  future  RBPI  development 
will  examine  the  feasibility  of 
developing  indicators  at  a  higher  level 
(systems)  by  combining  results  of  lower 
level  data  and  models.  The  program  will 
also  examine  means  to  use  risk  insights 
to  develop  a  shorter  list  at  the 
component/train  level. 

Do  the  data  sources  for  RBPIs  exist 
and  have  sufficient  quality  for  use  in  the 
ROP?  A  significant  portion  of  the  RBPIs 
require  access  to  and  use  of  data  from 
the  Equipment  Performance  and 
Information  Exchange  (EPIX)  system. 
These  data  are  voluntarily  provided  by 
industry  in  response  to  the  Commission 
decision  to  forgo  the  Reliability  Data 
Ride.  Full  industry  participation, 
verification  and  validation  of  existing 
EPIX,  and  development  of  guidelines  for 
consistent  data  reporting  are  important 
to  the  feasibility  of  many  RBPIs  as 
potential  improvements  to  the  ROP.  In 
addition,  certain  data  for  shutdown  and 
containment  systems  will  need  to  be 
developed  in  order  to  have  RBPIs  in 
those  areas.  The  issue  of  the  regulatory 
mechanisms  for  certifying  the  accuracy 
of  data  used  in  RBPIs  for  the  ROP  will 
be  dealt  with  through  the  ROP  change 
process  if  a  decision  is  made  to  proceed 
with  potential  implementation  of  some 
or  all  of  the  identified  RBPIs. 

Will  SPAR  Revision  3i  models  be 
available  for  setting  plant-specific 
thresholds  for  all  plants?  Approximately 
30  Standardized  Plant  Accident  Risk 
(SPAR)  Revision  3i  models  are  currently 
available.  Completion  of  all  70  SPAR 
Revision  3i  models  is  scheduled  for  the 
end  of  calendar  year  2002.  As  more 
models  are  made  available  for  use  in  the 
RBPI  development  program,  it  will  be 
possible  to  determine  if  plants  can  be 
grouped  so  that  a  few  models  can  be 
used  to  set  thresholds  for  all  plants  or 
individual  models  will  be  needed  for 
each.  The  RBPI  development  program 
will  continue  to  use  the  SPAR  Revision 
3i  models  as  they  are  developed. 
External  stakeholder  comments  on  the 
White  Paper  indicated  that  peer  review 
by  licensees  should  be  included  in  the 
development  of  these  models.  An 
additional  implementation  issue  relates 
to  whether  licensees  or  NRC  will 
calculate  the  thresholds  and  indicators 
as  well  as  whether  licensee  models 
(meeting  as  yet  to  be  developed  NRC 
specifications)  could  be  used  instead  of 
the  SPAR  models. 
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Will  LERF  models  be  available  for 
setting  thresholds  for  mitigating  and 
containment  systems?  There  are  a 
limited  numlMr  of  large,  early  release 
frequency  (LERF)  models  available  to 
set  thresholds  for  performance  of 
systems  that  impact  the  integrity  of  the 
containment  barrier.  In  addition, 
currently  available  data  are  inadequate 
for  establishing  performance  measures 
for  the  containment  systems.  Also,  for 
some  systems  under  the  mitigating 
systems  cornerstone,  the  thresholds 
associated  with  changes  in  core  damage 
frequency  (CDF)  due  to  performance 
degradations  may  not  be  limiting 
compared  to  changes  in  LERF.  To  assess 
that  condition,  LERF  models  that  reflect 
the  impact  of  potential  CDF  changes  are 
needed.  The  ciurent  plan  for  developing 
LERF  models  over  the  next  several  years 
will  support  only  limited  capability  for 
identifying  RBPIs  or  setting  plant- 
specific  LERF  thresholds. 

The  NRC  has  scheduled  two  public 
meetings  on  this  matter.  The  piupose  of 
the  first  public  meeting  is  to  brief 
external  stakeholders  on  the  results  of 
Phase  1  of  Risk-Based  Performance 
Indicator  development.  The  purpose  of 
the  second  public  meeting  is  to  discuss 
external  stakeholder  comments  on  the 
results  of  Phase-1  RBPI  development, 
and  the  technical  feasibility  of  applying 
these  concepts  in  the  ROP. 

Dated  at  Rockville.  Maryland,  this  25th  day 
of  January,  2001. 

For  the  Nuclear  Regulatory  Commission. 
Thomas  L.  King, 

Director,  Division  of  Risk  Analysis  and 
Applications,  Office  of  Nuclear  Regulatory 
Research. 
|FR  Doc.  01-2746  Filed  1-31-01;  8:45  am] 
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DEPARTMENT  OF  STATE 
[Public  Notice  3563] 

Culturally  Significant  Objects  Imported 
for  Exhibition  Determinations: 
"Andreas  Gursl(y" 

agency:  United  States  Department  of 

State. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  P\usuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985,  22  U.S.C. 
2459),  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681,  et  seq.).  Delegation  of  Authority 
No.  234  of  October  1, 1999,  and 
Delegation  of  Authority  No.  236  of 
October  19, 1999,  as  amended,  I  hereby 
determine  that  the  objects  to  be 


included  in  the  exhibition  "Andreas 
Gursky,"  imported  from  abroad  for  the 
temporary  exhibition  without  profit 
within  the  United  States,  are  of  cultiual 
significance.  The  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  lender.  I  also  determine  that  the 
exhibition  or  display  of  the  exhibit 
objects  at  the  Museum  of  Modem  Art, 
in  New  York,  NY,  from  on  or  about 
February  28,  2001  to  on  or  about  May 
15,  2001  and  the  Museum  of 
Contemporary  Art  in  Chicago,  IL  fitim 
on  or  about  June  15,  2002  to  on  or  about 
September  22,  2002,  is  in  the  national 
interest.  Public  Notice  of  these 
Determinations  is  ordered  to  be 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  including  a  list  of 
the  exhibit  objects,  contact  Quol 
Epstein,  Attorney- Adviser,  Office  of  the 
Legal  Adviser,  U.S.  Department  of  State 
(telephone:  202/619-6981).  The  address 
is  U.S.  Department  of  State.  SA-44,  301 
4th  Street,  SW.,  Room  700,  Washington, 
DC  20547-0001. 

Dated:  January  24.  2001. 
Helena  Kane  Finn, 

Acting  Assistant  Secretary  for  Educational 
and  Cultural  Affairs,  United  States  , 
Department  of  State. 

[FR  Doc.  01-2860  Filed  1-31-01;  8:45  am] 
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DEPARTMENT  OF  STATE 

[Public  Notica  NumtMT  3542] 

Meetings;  United  States  International 
Telecommunication  Advisory 
Committee  (ITAC)— 
Telecommunication  Standardization 
Sector  (ITAC-T)  National  Committee 
and  U.S.  Study  Groups  A,  B,  and  D  and 
International  Telecommunication 
Advisory  Committee  (ITAC) — 
Telecommunication  Development 
Sector  (ITAC-0) 

The  Department  of  State  announces 
meetings  of  the  U.S.  International 
Teleconununication  Advisory 
Committee — ^Telecommimication 
Standardization  (ITAC-T)  National 
Committee,  and  U.S.  Study  Groups  A,  B, 
and  D.  The  piupose  of  the  Committees 
is  to  advise  the  Department  on  policy 
and  technical  issues  with  respect  to  the 
International  Telecommunication  Union 
and  international  telecommunication 
standardization  and  development. 
Except  where  noted,  meetings  will  be 
held  at  the  Department  of  State,  2201 
"C"  Street,  NW,  Washington,  DC.  The 
ITAC-T  National  Committee  will  meet 
on  February  12,  and  February  27,  2001, 
&t)m  9:30  to  noon.  The  agenda  will  be 


preparations  for  the  ITU-T 
Telecommunication  Standardization 
Advisory  Group  (TSAG)  meeting 
starting  on  March  19,  2001.  The  ITAC- 
T  will  also  meet  on  April  11  for  a  review 
of  TSAG,  and  on  July  11,  September  20. 
October  24,  and  November  7,  2001,  to 
prepare  for  TSAG  of  November  26, 
2001. 

The  ITAC-T  U.S.  Study  Group  A  will 
meet  from  9:30  to  noon  on  April  10, 
May  22,  August  15,  and  October  25  to 
prepare  for  ITU-T  Study  Group  2  and  3 

The  frXc-T  U.S.  Study  Group  B  will 
meet  from  9:00  to  4:30  on  April  6  and 
27,  and  on  May  1  to  prepare  for 
meetings  of  Study  Groups  11, 13.  and 
the  Special  Study  Group.  It  will  meet 
Jime  14  to  prepare  for  Study  Group  4, 
and  on  September  25  to  prepare  for 
Study  Group  15. 

The  ITAC-T  Study  Group  D  will  meet 
by  email  to  prepare  for  Study  Group  9. 
People  who  are  not  presently  on  the 
SGD  reflector  and  who  desire  to 
participate  should  provide  their  email 
address  to  <minardje®state.gov>  by 
February  5;  they  will  be  added  to  the 
SGD  reflector.  Members  must  post  their 
contributions  to  the  reflector  by 
February  6  indicating  whether  they  are 
to  be  USA  or  company  contributions. 
Comments  must  be  posted  by  February 
9,  and  final  versions  of  the 
contributions,  accommodating  the 
comments,  posted  by  drafters  February 
14.  If  the  Department  of  State 
disapproves  any  contribution,  notice 
will  be  given  on  the  reflector  by 
February  14. 

Study  Group  D  will  meet  physically 
on  May  10  to  prepare  for  Study  Group 
16,  on  August  14  to  prepare  for  Study 
Group  7,  and  on  November  15  to 
prepare  for  an  additional  Study  Group 
9  meeting.  These  meetings  will  be  from 
9:30  until  4:30. 

The  ITAC-D  wall  meet  on  February  6 
from  2  to  4  in  Room  1205  to  prepare  for 
the  Telecommunication  Development 
Sector  Advisory  Group  (TDAG)  meeting 
of  February  22-23,  2001. 

Members  of  the  general  public  may 
attend  these  meetings.  Directions  to 
meeting  locations  and  actual  room 
assignments  may  be  determined  by 
calling  the  Secretariat  at  202  647-0965/ 
2592.  For  meetings  held  at  the 
Department  of  State:  entrance  to  the 
building  is  controlled;  people  intending 
to  attend  any  of  the  ITAC  meetings 
should  send  a  fax  to  (202)  647-7407  not 
later  than  24  hours  before  the  meeting 
for  preclearance.  This  fax  should 
display  the  name  of  the  meeting  (ITAC- 
T,  U.  S.  Study  Group)  and  date  of 
meeting,  your  name,  social  security 
number,  date  of  birth,  and 
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organizational  affiliation.  One  of  the 
following  valid  photo  identifications 
will  be  required  for  admission:  U.S. 
driver's  license,  passport,  U.S. 
Government  identification  card.  Enter 
the  Department  of  State  from  the  C 
Street  Lobby;  in  view  of  escorting 
requirements,  non-Government 
attendees  should  plan  to  arrive  not  less 
than  15  minutes  before  the  meeting 
begins. 

Attendees  may  join  in  the 
discussions,  subject  to  the  instructions 
of  the  Chair.  Admission  of  members  will 
be  limited  to  seating  available. 

Dated:  January  23,  2001. 
Doreen  McGirr, 

Chairman,  ITAC-D,  U.S.  Department  of  State. 
(FR  Doc.  01-2861  Filed  1-30-01;  3:39  pm) 
BILUNG  CODE  4710-45-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Proposed  Agency  Information 
Collection  Activities;  Comment 
Request 

AGENCY:  Federal  Railroad 
Administration,  DOT. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  and 
its  implementing  regulations,  the 
Federal  Railroad  Administration  (FRA) 
hereby  announces  that  it  is  seeking 
renewal  of  the  following  currently 
approved  information  collection 
activities.  Before  submitting  these 
information  collection  requirements  for 
clearance  by  the  Office  of  Management 
and  Budget  (OMB),  FRA  is  soliciting 
public  comment  on  specific  aspects  of 
the  activities  identified  below. 

DATES:  Comments  must  be  received  no 
later  than  April  2,  2001. 

ADDRESSES:  Submit  written  comments 
on  any  or  all  of  the  foUovdng  proposed 
activities  by  mail  to  either:  Mr.  Robert 
Brogan,  Office  of  Safety,  Planning  and 
Evaluation  Division,  RRS-21,  Federal 
Railroad  Administration,  1120  Vermont 
Ave.,  NW.,  Mail  Stop  17,  Washington, 
DC  20590,  or  Ms.  Dian  Deal,  Office  of 
Information  Technology  and 
Productivity  Improvement,  RAD-20, 
Federal  Railroad  Administration,  1120 
Vermont  Ave.,  NW.,  Mail  Stop  35. 
Washington,  DC  20590.  Commenters 
requesting  FRA  to  acknowledge  receipt 
of  their  respective  conunents  must 


include  a  self-addressed  stamped 
postcard  stating,  "Comments  on  OMB 
control  number  2130-0545." 
Alternatively,  comments  may  be 
transmitted  via  facsimile  to  (202)  493- 
6265  or  (202)  493-6170,  or  E-mail  to  Mr. 
Brogan  at  robert.brogan@fra.dot.gov,  or 
to  Ms.  Deal  at  dian.deal@fra.dot.gov. 
Please  refer  to  the  assigned  OMB  control 
number  in  any  correspondence 
submitted.  FRA  will  summarize 
comments  received  in  response  to  this 
notice  in  a  subsequent  notice  and 
include  them  in  its  information 
collection  submission  to  OMB  for 
approval. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Robert  Brogan,  Office  of  Planning  and 
Evaluation  Division,  RRS-21,  Federal 
Railroad  Administration,  1120  Vermont 
Ave.,  NW.,  Mail  Stop  17,  Washington, 
DC  20590  (telephone:  (202)  493-6292) 
or  Dian  Deal,  Office  of  Information 
Technology  and  Productivity 
Improvement,  RAD-20,  Federal 
Railroad  Administration,  1120  Vermont 
Ave.,  NW.,  Mail  Stop  35,  Washington, 
DC  20590  (telephone:  (202)  493-6133). 
(These  telephone  numbers  are  not  toll- 
free.) 

SUPPLEMENTARY  INFORMATION:  The 
Paperwork  Reduction  Act  of  1995 
(PRA),  Pub.  L.  No.  104-13,  §  2,  109  Stat. 
163  (1995)  (codified  as  revised  at  44 
U.S.C.  3501-3520),  and  its 
implementing  regulations,  5  CFR  part 
1320,  require  Federal  agencies  to 
provide  60-days  notice  to  the  public  for 
comment  on  information  collection 
activities  before  seeking  approval  for 
reinstatement  or  renewal  by  OMB.  44 
U.S.C.  3506(c)(2)(A);  5  CFR  1320.8(d)(1), 
1320.10(e)(1),  1320.12(a).  Specifically, 
FRA  invites  interested  respondents  to 
comment  on  the  following  summary  of 
proposed  information  collection 
activities  regarding  (i)  whether  the 
information  collection  activities  are 
necessary  for  FRA  to  properly  execute 
its  functions,  including  whether  the 
activities  will  have  practical  utility;  (ii) 
the  accuracy  of  FRA's  estimates  of  the 
biuden  of  the  information  collection 
activities,  including  the  validity  of  the 
methodology  and  assumptions  used  to 
determine  the  estimates;  (iii)  ways  for 
FRA  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  being 
collected;  and  (iv)  wa^s  for  FRA  to 
minimize  the  burden  of  information 
collection  activities  on  the  public  by 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 


technology  (e.g.,  permitting  electronic 
submission  of  responses).  See  44  U.S.C. 
3506(c)(2)(A){i)-(iv);  5  CFR 
1320.8(d)(l)(i)-(iv).  FRA  believes  that 
soliciting  public  comment  will  promote 
its  efforts  to  reduce  the  administrative 
and  paperwork  burdens  associated  with 
the  collection  of  information  mandated 
by  Federal  regulations.  In  summary, 
FRA  reasons  that  comments  received 
will  advance  three  objectives:  (i)  Reduce 
reporting  burdens;  (ii)  ensure  that  it 
organizes  information  collection 
requirements  in  a  "user  friendly"  format 
to  improve  the  use  of  such  information; 
and  (iii)  accurately  assess  the  resources 
expended  to  retrieve  and  produce 
information  requested.  See  44  U.S.C. 
3501. 

Below  is  a  brief  summary  of  currently 
approved  information  collection 
activities  that  FRA  will  submit  for 
clearance  by  OMB  as  required  under  the 
PRA: 

Title:  Passenger  Train  Emergency 
Preparedness. 

OMB  Control  Number:  21 30-0545. 

Abstract:  The  collection  of 
information  is  due  to  the  passenger  train 
emergency  preparedness  regulations  set 
forth  in  49  CFR  Parts  223  and  239  which 
require  raifroads  to  meet  minhnum 
Federal  standards  for  the  preparation, 
adoption,  and  implementation  of 
emergency  preparedness  plans 
connected  with  the  operation  of 
passenger  trains,  including  freight 
railroads  hosting  operations  of  rail 
passenger  service.  The  regulations 
require  luminescent  or  ligbted 
emergency  markings  so  that  passengers 
and  emergency  responders  can  readily 
determine  where  the  closest  and  most 
accessible  exit  routes  are  located  and 
how  the  emergency  exit  mechanisms  are 
operated.  Windows  and  doors  intended 
for  emergency  access  by  responders  for 
extrication  of  passengers  must  be 
marked  with  retro-reflective  material  so 
that  emergency  responders — 
particularly  in  conditions  of  poor 
visibility — can  easily  distinguish  them 
from  the  less  accessible  doors  and 
windows.  Records  of  the  inspection, 
maintenance  and  repairs  of  emergency 
windows  and  door  exits,  as  well  as 
records  of  operational  efficiency  tests, 
will  be  used  to  ensure  compliance  with 
the  regulations. 

Affected  Public:  Businesses. 

Respondent  Universe:  18  raifroads. 

Frequency  of  Submission:  On 
occasion. 

Reporting  Burden: 
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CFR  section 

Respondent 
universe 

Total  annual 
responses 

Average  time  per 
response 

Total  annual 
burden  hours 

Total  annual 
burden  cost 

223.9(d);            239.107— Doors/windows 
Emergency  Egress — Markings 

Doors/Windows — Markings  with  Retro-re- 
flective Material. 

239.107(b)— Records      of      Inspection, 
Maintenance.  Repair. 

239.101,  239.201— Filing  of  Emergency 
Preparedness  Plan. 

— Amendments  to  Emergericy  Rans 

239.1 01  (ii) — Maintenance      of      Current 
Emergency  Phone  Numbers. 

— Subseouent  Years   

18  railroads    

10,475  decals  

7,620  decals  

5  minutes 

873 
614 

690 

316 
6 

2 

10 

64 
16 
12 

110 

812 

135 

923 

$25,317 

18  railroads    

4/5  minutes „ 

20  min73  min 

158  hours 

17.806 

18  railroads 

3,600  tests/reds  

2  plans  

20,060 

2  railroads          

20.856 

2  railroads 

2  amendments 

2  records  

3.2  hours 

228 

2  railroads 

1  hour  

76 

20  railroads 

20  records 

30  minutes 

380 

4  railroad  pairs 

1  railroad  pair  

2  railroads     

4  plans  

1  plan 

2  plans 

16  hours 

23Q  ^o^(a\tx\ Joint  Ooerations 

3,328 

— Subseouent  Years               

16  hours 

832 

239.101(a)(5)— Liaison  with  Emergency 

Responders. 
— Suttseauent  Years             

6  iKXirs 

456 

20  railroads 

20  plans/1 ,200  cop- 

1,300  cards/5 
progs./5  safety 
messages/12 
progs712  msgs. 

5  debrief  sess 

11.075  tests/reds.    .. 

30  minVS  min 

5  min716  hrs./48 
hrs.y8  hrs. 

27  hours 

4,180 

5/12  railroads 

239.1 01  (a)(7)(ii)  Passenger  Safety  Infor- 
mation. 

239  105 — Debriefina  and  Critioue 

30.060 

20  railroads 

2,190 

239.301— Operational  Efficiency  Tests  .... 

18  railroads 

5  mirujtes 

38.766 

Total  Responses:  35,362. 

Estimated  Total  Annual  Burden: 
4.583. 

Status:  Extension  of  a  Currently 
Approved  (Collection. 

Pursuant  to  44  U.S.C.  3507(a)  and  5 
CFR  1320.5(b).  1320.8(b)(3)(vi),  FRA 
informs  all  interested  parties  that  it  may 
not  conduct  or  sponsor,  and  a 
respondent  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Authority:  44  U.S.C.  3501-3520. 

Issued  in  Washington,  D.C.  on  January  26, 
2001. 

Kathy  A.  Weiner, 

Director.  Office  of  Information  Technology 
and  Support  Systems,  Federal  Railroad 
Administration. 
(FR  Doc.  01-2700  Filed  1-31-01;  8:45  am] 

OMJJNO  COOE  4010-OB-U 


DEPARTMEMT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  Systsm  or  Ralisf  From 
ReQuiremonts 

Pursuant  to  Title  49  Code  of  Federal 
Regulations  (CFR)  Part  235  and  49 
U.S.C.  20502(a),  the  following  railroads 
have  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
requirements  of  49  C^FR  Part  236  as 
detailed  below. 


[Docket  No.  FRA-2000-85021 

Applicant:  Union  Pacific  Railroad 
Company,  Mi.  Phil  Abaray.  Chief 
Engineer — Signals,  1416  Dodge  Street, 
Room  1000.  Omaha,  Nebraska  68179- 
1000. 

Union  Pacific  Railroad  Company 
seeks  approval  of  the  proposed 
modification  of  the  automatic  block 
signal  system,  on  the  single  main  track 
of  the  Salina  Subdivision,  consisting  of 
the  discontinuance  and  removal  of 
signals  1650  and  1651  near  West 
Abilene.  Kansas,  milepost  165.0,  and 
the  discontinuance  and  removal  signals 
1859  and  1860  near  Salina,  Kansas, 
milepost  186.0. 

The  reason  given  for  the  proposed 
changes  is  that  the  signals  are  no  longer 
needed  due  to  crew  change  location 
revisions,  and  improve  signal  spacing 
for  braking  distance. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  grounds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  party  in  the  proceeding. 
Additionally,  one  copy  of  the  protest 
shall  be  furnished  to  the  applicant  at  the 
address  listed  above. 

All  communications  concerning  this 
proceeding  should  be  identified  by  the 
docket  number  and  must  be  submitted 
to  the  Docket  Clerk,  DOT  Central  Docket 
Management  Facility.  Room  PI-401, 
Washington,  DC  20590-0001. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  the  FRA  before  final 
action  is  taken.  (Domments  received  after 
that  date  will  be  considered  as  far  as 


practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9:00  a.m.-5:00  p.m.)  at 
DOT  Central  Docket  Management 
Facility.  Room  PI-401  (Plaza  Level),  400 
Seventh  Street.  SW.,  Washington.  DC 
20590-0001.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  internet 
at  the  docket  facility's  Web  site  at 
httpJ/dms.  dot.gov. 

FRA  expects  to  be  able  to  determine 
these  matters  without  an  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 

Issued  in  Washington,  DC  on  January  24. 
2001. 
Grady  C  Cothen.  Jr., 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
(FR  Doc.  01-2701  Filed  1-31-01;  8:45  am] 

BNJJNQ  COOe  4»10-I»-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  Systsm  or  Relief  From 
Requirements 

Pursuant  to  Title  49  Code  of  Federal 
Regulations  (CFR)  Part  235  and  49 
U.S.C.  20502(a),  the  following  railroads 
have  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
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for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  Part  236  as 
detailed  below. 

(Docket  No.  FRA-2001-86211 

Applicant:  Union  Pacific  Railroad 
Company,  Mr.  Phil  Abaray,  Chief 
Engineer — Signals,  1416  Dodge  Street, 
Room  1000.  Omaha,  Nebraska  68179- 
1000. 

Union  Pacific  Railroad  Company 
seeks  approval  of  the  proposed 
modification  of  the  traffic  control 
system,  on  the  two  main  tracks,  near 
ft-ovo,  Utah,  milepost  701.3,  on  the 
Provo  Subdivision,  consisting  of  the 
discontinuance  and  removal  of  four 
controlled  intermediate  holding  signals, 
7013W,  7013E.  7014W,  and  7014E. 

The  reason  given  for  the  proposed 
changes  is  that  the  signals  are  no  longer 
needed  due  to  changes  in  operating 
practices,  and  will  eliminate  blockage  of 
nearby  highway-rail  grade  crossings 
which  create  delays  to  public  traffic  and 
possible  emergency  vehicles,  when 
trains  are  stopped  at  the  holding  signals. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  grounds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  party  in  the  proceeding. 
Additionally,  one  copy  of  the  protest 
shall  be  furnished  to  the  applicant  at  the 
address  listed  above. 

All  communications  concerning  this 
proceeding  should  be  identified  by  the 
docket  number  and  must  be  submitted 
to  the  Docket  Clerk,  DOT  Central  Docket 
Management  Facility,  Room  PI-401 , 
Washington,  DC  20590-0001. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  the  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hoiu^  (9:00  a.m.-5:00  p.m.)  at 
DOT  Central  Docket  Management 
Facihty,  Room  PI-401  (Plaza  Level),  400 
Seventh  Street.  SW.,  Washington,  D.C. 
20590-0001.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  internet 
at  the  docket  facility's  Web  site  at 
http://dms.dot.gov. 

FRA  expects  to  be  able  to  determine 
these  matters  without  an  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 


Issued  in  Washington,  DC  on  January  24, 
2001. 

Grady  C.  Cothen,  Jr., 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
[FR  Doc.  01-2702  Filed  1-31-01;  8:45  am] 

BILUNG  CODE  4910-06-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From 
Requirements 

Pursuant  to  Title  49  Code  of  Federal 
Regulations  (CFR)  Part  235  and  49 
U.S.C.  20502(a).  the  following  railroads 
have  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  Part  236  as 
detailed  below. 

[Docket  No.  FRA-2001-86221 

Applicant:  Wheeling  &  Lake  Erie 
Railway  Company.  Mr.  Dan  Reinsel, 
Signal  &  Commimications  Supervisor. 
100  East  First  Street,  Brewster.  Ohio 
44613. 

The  Wheeling  &  Lake  Erie  Railway 
Company  seeks  approval  of  the 
proposed  discontinuance  and  removal 
of  the  traffic  control  system  on  the 
single  main  track  and  sidings  between 
Spencer,  Ohio,  milepost  92.0  and 
Bellevue,  Ohio,  milepost  54.5,  on  the 
Hartland  Subdivision,  a  distance  of 
approximately  37.5  miles,  and  operate 
by  Track  Warrant  Control.  The  proposed 
changes  include  retention  of  the 
approach  signals  and  interlocking 
circuits,  for  the  CSX  rail  crossing  at 
grade,  near  Wellington,  Ohio; 
conversion  of  three  existing  sidings,  that 
have  power-operated  switches,  to  radio 
control;  and  installation  of  DC  coded 
track  circuits,  between  mileposts  63.8 
and  68.7  at  Norwalk,  Ohio,  as  a  broken 
rail  detection  system. 

The  reason  given  for  the  proposed 
changes  is  to  retire  facilities  no  longer 
required  for  present  operations  and 
provide  uniformity  of  qui  operating 
system  throughout  the  property.  Also, 
due  to  the  age  of  the  system,  inclement 
weather  results  in  a  failure  of  the  code 
line  and  prevents  proper 
communication  with  the  control  points. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  groimds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  party  in  the  proceeding. 
Additionally,  one  copy  of  the  protest 


shall  be  furnished  to  the  applicant  at  the 
address  listed  above. 

All  communications  concerning  this 
proceeding  should  be  identified  by  the 
docket  number  and  must  be  submitted 
to  the  Docket  Clerk,  DOT  Central  Docket 
Management  Facility,  Room  PI-401, 
Washington,  D.C.  20590-0001. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  the  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hoiu^  (9:00  a.m.-5:00  p.m.)  at 
DOT  Central  Docket  Management 
Facility.  Room  PI-401  (Plaza  Level).  400 
Seventh  Street,  S.W..  Washington,  D.C. 
20590-0001.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  internet 
at  the  docket  facility's  Web  site  at 
http://dms.dot.gov. 

rRA  expects  to  be  able  to  determine 
these  matters  without  an  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 

Issued  in  Washington,  D.C.  on  January  24, 
2001. 

Grady  C.  Cotlien.  Jr., 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 

[FR  Doc.  01-2703  Filed  1-31-01;  8:45  am] 

BUJJNG  CODE  4910-06-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

January  24,  2001. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  imder  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue,  NW..  Washington.  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  March  5,  2001  to 
be  assured  of  consideration. 

Internal  Revenue  Service  (KS) 

OMB  Number:  1545-1458. 
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Regulation  Profect  Numbet:  REG- 
209835-86  Final  (formerly  INTL-933- 
86  Final). 

Type  of  Review:  Extension. 

Title:  Computation  of  Foreign  Taxes 
Deemed  Paid  Under  Section  902 
Piirsuant  to  a  Fooling  Mechanism  for 
Undistributed  Earnings  and  Foreign 
Taxes. 

Description:  These  regulations 
provide  rules  for  computing  foreign 
taxes  deemed  paid  under  section  902. 
The  regulations  afiect  foreign 
corporations  and  their  U.S.  corporate 
shareholders. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents:  1. 


Estimated  Burden  Hours  Per.-jfi  t  n  -5,3 
Respondent:  1  hour. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden:  1 
hour. 

Clearance  Officer:  Garrick  Shear, 
Internal  Revenue  Service,  Room  5244, 
1111  Constitution  Avenue,  ^4W., 
Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington. 
DC  20503. 

Lois  K.  Holland, 

Departmental  Reports,  Management  Officer. 
[FR  Doc.  01-2717  Filed  1-31-01;  8:45  am] 

8MJJNG  CODE  4nO-01-U 


DEPARTMENT  OF  THE  TREASURY     n 
Customs  Service 

[T.D.  01-08] 

Customs  Broker  License  Revocations 

agency:  U.S.  Customs  Service, 
Department  of  the  Treasury. 

1,  as  Assistant  Commissioner,  Office 
of  Field  Operations,  pursuant  to  Section 
641  of  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1641),  and  the 
Customs  Regulations  (19  CFR  111), 
hereby  revoke  the  following  Customs 
broker's  licenses  based  on  the  authority 
as  annotated: 


Name 


Overseas  Transport  Company 
World  Freight  Services,  Inc.  .... 


Port 


Norfolk.. 
Houston 


License  No. 


14738 
16735 


Authority 


19  CFR  111.45(a) 
19  CFR  111.45(a) 


Dated:  January  26,  2001. 
Bonni  G.  Tischler, 

Assistant  Commissioner,  Office  of  Field 

Operations. 

(FR  Doc.  01-2704  Filed  1-31-01;  8:45  am] 

■UMQ  COOe  4a2IM»-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

[T.D.  01-071 

Customs  Brolcer  License  Cancellations 

agency:  U.S.  Customs  Service, 
Department  of  the  Treasury  I,  as 


Assistant  Commissioner,  Office  of  Field 
Operations,  pursuant  to  Section  641  of 
the  Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1641),  and  the  Customs 
Regulations  (19  CFR  111),  hereby  cancel 
the  following  Customs  broker's  licenses 
without  prejudice  based  on  the 
authority  as  annotated: 


Name 


SDV  Logistics  (Texas),  Inc.  .. 
Bnntdey  and  Associates,  Inc. 

Lyra  International,  Inc 

KCC  Transport  Systems,  Inc. 


Port 


Houston 

Los  Angeles 
Minneapolis  . 
Chicago 


License  No. 


12876 
11152 
14829 
16441 


Auttiority 


19  CFR  111.51(a) 
19  CFR  111.51(a) 
19  CFR  111.51(a) 
19  CFR  111.51(a) 


Dated:  January  26,  2001. 
Bonni  G.  Tiachlar, 

Assistant  Commissioner,  Office  of  Field 
Operations. 
(FR  Doc.  01-2705  Filed  1-31-01;  8:45  am] 

MLUNQ  COOC  SUIH»-P 

DEPARTMENT  OF  THE  TREASURY 

Customs  Service 
[T.D.  01-13] 

Bonds;  Approval  To  Use  Authorized 
Facsimile  Signatures  and  Seals 

The  use  of  facsimile  signatiues  and 
seals  on  Customs  bonds  by  the 
following  corporate  surety  has  been 
approved  effective  this  date:  Granite 
State  Insiuance  Company.  Authorized 
facsimile  signatiues  on  file  for:  Glenn  A. 
Stebbings,  Attorney-in-fact;  DeAnn  M. 
Dowell,  Attorney-in-fact. 

The  corporate  surety  has  provided  the 
Customs  Service  with  copies  of  the 


signat\u«s  to  be  used,  a  copy  of  the 
corporate  seal,  and  a  certified  copy  of 
the  corporate  resolution  agreeing  to  be 
bound  by  the  facsimile  signatures  and 
seals.  This  approval  is  without 
prejudice  to  the  surety's  right  to  affix 
signatures  and  seals  manually. 

Dated:  January  26,  2001. 
Larry  L.  Burton, 

Chief,  Entry  Procedures  and  Carriers  Branch. 
(FR  Doc.  01-2706  Filed  1-31-01;  8:45  am] 

MLLMG  COOC  4a20-(e-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

[T.D.  01-12] 

Bonds;  Approval  To  Use  Authorized 
Facsimile  Signatures  and  Seals 

The  use  of  facsimile  signatures  and 
seals  on  Customs  bonds  by  the 
following  corporate  surety  has  been 


approved  effective  this  date:  National 
Union  Fire  Insurance  Company, 
Authorized  facsimile  signature  on  file 
for:  Glenn  A.  Stebbings,  Attorney-in- 
fact;  DeAnn  M.  Dowell,  Attorney-in-fact. 

The  corporate  siuety  has  provided  the 
Customs  Service  with  copies  of  the 
signatures  to  be  used,  a  copy  of  the 
corporate  seal,  and  a  certified  copy  of 
the  corporate  resolution  agreeing  to  be 
bound  by  the  facsimile  signatures  and 
seals.  This  approval  is  without 
prejudice  to  the  surety's  right  to  affix 
signatures  and  seals  manually. 

Dated:  January  26,  2001. 
Larry  L.  Burton, 

Chief,  Entry  Procedures  and  Carriers  Branch. 
(FR  Doc.  01-2707  Filed  1-31-01;  8:45  am] 
BILUNQ  COOe4a20-02-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

tT.D.  01-11] 

Bonds;  Approval  To  Use  Authorized 
Facsimile  Signatures  and  Seals 

The  use  of  facsimile  signatures  and 
seals  on  Customs  bonds  by  the 
following  corporate  surety  has  been 
^proved  effective  this  date:  American 
Home  Assurance  Company.  Authorized 
facsimile  signature  on  file  for:  Glenn  A. 
Stebbings,  Attorney-in-fact,  DeAnn  M. 
Dowell,  Attorney-in-fact. 

The  corporate  surety  has  provided  the 
Customs  Service  with  copies  of  the 
signatures  to  be  used,  a  copy  of  the 
corporate  seal,  and  a  certified  copy  of 
the  corporate  resolution  agreeing  to  be 
boimd  by  the  facsimile  signatuires  and 
seals.  This  approval  is  without 
prejudice  to  the  siu^ty's  right  to  affix 
signatures  and  seals  manually. 

Dated:  January  26,  2001. 
Larry  L.  Burton, 

Chief,  Entry  Procedures  and  Carriers  Branch. 
[FR  Doc.  01-2708  Filed  1-31-01;  8:45  am] 

BILUNGCOOE  4820-02-P 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

[T.D.  01-10] 

Bonds;  Approval  To  Use  Authorized 
Facsimile  Sigrurtures  and  Seals 

The  use  of  facsimile  signatures  and 
seals  on  Customs  bonds  by  the 
following  corporate  surety  has  been 
approved  effiective  this  date:  Insurance 
Company  of  the  State  of  Pennsylvania. 
Authorized  facsimile  signature  on  file 
for:  Glenn  A.  Stebbings,  Attorney-in- 
fact;  DeAnn  M.  Dowell,  Attorney-in-fact. 

The  corporate  surety  has  provided  the 
Customs  Service  with  copies  of  the 
signatures  to  be  used,  a  copy  of  the 
corporate  seal,  and  a  certified  copy  of 
the  corporate  resolution  agreeing  to  be 
bound  by  the  facsimile  signatures  and 
seals.  This  approval  is  without 
prejudice  to  the  surety's  right  to  affix 
signatures  and  seals  manually. 

Dated:  January  26,  2001. 
l,arry  L.  Burton, 

Chief,  Entry  Procedures  and  Carriers  Branch. 
[FR  Doc.  01-2709  Filed  1-31-01;  8:45  am] 
BILUNGCOOE  4a20-(l2-P 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

rr.D.  oi-o»i 

Bonds;  Approval  To  Use  Authorized 
Facsimile  Signatures  and  Seals 

The  use  of  facsimile  signatures  and 
seals  on  Customs  bonds  by  the 
following  corporate  surety  has  been 
approved  effective  this  date:  Highlands 
Insurance  Company.  Authorized 
facsimile  signature  on  file  for:  Glenn  A. 
Stebbings,  Attorney-in-fact. 

The  corporate  surety  has  provided  the 
Customs  Service  with  copies  of  the 
signatures  to  be  used,  a  copy  of  the 
corporate  seal,  and  a  certified  copy  of 
the  corporate  resolution  agreeing  to  be 
boimd  by  the  facsimile  signatures  and 
seals.  This  approval  is  without 
prejudice  to  the  surety's  right  to  affix 
signatiu«s  and  seals  oianually. 

Dated:  January  26.  2001. 
Larry  L.  Burton, 

Chief  Entry  Procedures  and  Carriers  Branch. 
[FR  Doc.  01-2710  Filed  1-31-01;  8:45  am) 

BILUNG  COOE  4820-02-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  r^otice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
tf>e  appropriate  document  categories 
elsewfiere  in  tfie  issue. 


DEPARTMENT  OF  ENERGY 
Fwtoral  Energy  Regulatory 

[Dodnt  No.  RP01-206-000] 

Texas  Eastern  Transmission 
Corporation;  Notice  of  Propoeed 
Ctiangee  In  FERC  Gas  Tariff 

Cmrection 

In  notice  dociunent  01-1141 
appearing  on  page  3576  in  the  issue  of 


Tuesday,  January  16,  2001,  the  docket 
number  should  read  as  set  forth  above. 

[FR  Doc.  Cl-1141  Filed  1-31-01;  8:45  am] 
aauNGCooe  isos-oi-o 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parts  1, 31.  35, 36, 40, 301, 601 

[REQ-10717fr<W 

RM  1545-AY10 

Removal  Of  Federal  Reserve  Banlcs  as 
rederal  Deixieltarlaa 

Correction 

In  proposed  rule  document  00-32568 
beginning  on  page  81453  in  the  issue  of 
Tuesday,  December  26,  2000,  make  the 
foUowing  correction: 


§1.6302-2    [Convcted] 

On  page  81454,  in  the  table,  under  the 
heading  "Add",  remove  the  eighth 
entry,  "203". 

(FR  Doc.  CO-32568  Filed  1-31-01;  8:45  am] 

BtUMQCOOE  1806-01-0 


Thursday, 
February  1,  2001 


Part  n 

Department  of  the 
Treasury 

Office  of  the  Comptroller  of  the 
Currency 

Office  of  Thrift  Supervision 

Federal  Reserve  System 

Federal  Deposit 
Insurance  Corporation 

12  CFR  Part  30,  et  aL 

Interagency  Guidelines  Establishing 

Standards  for  Safeguarding  Customer 

Information  and  Rescission  of  Year  2000 

Standards  for  Safety  and  Soundness;  Final 

Rule 
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DEPARTMENT  OF  THE  TREASURY 

Offica  of  the  Comptroller  of  the 
Currency 

12CFRPart30 

[Doctet  No.  00-351 

RiN  1557-AB84 

FEDERAL  RESERVE  SYSTEM 

12  CFR  Parts  208, 211, 225,  and  263 

[Oockst  No.  R-1073] 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Parts  308  and  364 

RIN3064-AC39 

DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

12  CFR  Parts  568  and  570 

[Docket  No.  2000-112] 
RIN  1550-AB36 

Interagency  Guidelines  Establishing 
Standards  for  Safeguarding  Customer 
Information  and  Rescission  of  Year 
2000  Standards  for  Safety  and 
Soundness 

AGENaES:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC),  Treasvuy;  Board 
of  Governors  of  the  Federal  Reserve 
System  (Board);  Federal  Deposit 
Insurance  Corporation  (FDIC);  and 
Office  of  Thrift  Supervision  (OTS), 
Treasiuy. 
ACTION:  Joint  final  rule. 

SUMMARY:  The  Office  of  the  Comptroller 
of  the  Currency,  Board  of  Governors  of 
the  Federal  Reserve  System,  Federal 
Deposit  Insurance  Corporation,  and 
Office  of  Thrift  Supervision 
(collectively,  the  Agencies)  are 
publishing  final  Guidelines  establishing 
standards  for  safeguarding  customer 
information  that  implement  sections 
501  and  505(b)  of  the  Gramm-Leach- 
Bliley  Act  (the  G-L-B  Act  or  Act). 

Section  501  of  the  G-L-B  Act  requires 
the  Agencies  to  establish  appropriate 
standards  for  the  financial  institutions 
subject  to  their  respective  jurisdictions 
relating  to  administrative,  technical,  and 
physical  safeguards  for  customer 
records  and  information.  As  described 
in  the  Act,  these  safeguards  are  to: 
insure  the  security  and  confidentiality 
of  customer  records  and  information; 
protect  against  any  anticipated  threats 
or  hazards  to  the  security  or  integrity  of 


such  records;  and  protect  against 
unauthorized  access  to  or  use  of  such 
records  or  information  that  could  result 
in  substantial  harm  or  inconvenience  to 
any  customer.  The  Agencies  are  to 
implement  these  standards  in  the  same 
manner,  to  the  extent  practicable,  as 
standards  prescribed  pursuant  to  section 
39(a)  of  the  Federal  Deposit  Insurance 
Act  (FDI  Act).  These  final  Guidelines 
implement  the  requirements  described 
above. 

The  Agencies  previously  issued 
guidelines  establishing  Year  2000  safety 
and  soundness  standards  for  insiu^ 
depository  institutions  pursuant  to 
section  39  of  the  FDI  Act.  Since  the 
events  for  which  these  guidelines  were 
issued  have  passed,  the  Agencies  have 
concluded  that  the  guidelines  are  no 
longer  necessary  and  are  rescinding 
these  guidelines. 

EFFECTIVE  DATE:  The  joint  final  rule  is 
effective  Jidy  1.2001. 

Applicability  date:  The  Year  2000 
Standards  for  Safety  and  Soundness  are 
no  longer  applicable  as  of  March  5, 
2001. 

FOR  FURTHER  INFORMATK>N  CONTACT: 
OCC 

John  Carlson.  Deputy  Director  for 
Bank  Technology,  (202)  874-5013;  or 
Deborah  Katz.  Senior  Attorney, 
Legislative  and  Regidatory  Activities 
Division.  (202)  874-5090. 

Board 

Heidi  Richards.  Assistant  Director. 
Division  of  Banking  Supervision  and 
Regulation.  (202)  452-2598;  Stephanie 
Martin.  Managing  Senior  Counsel,  Legal 
Division.  (202)  452-3198;  or  Thomas  E. 
Scanlon.  Senior  Attorney.  Legal 
Division.  (202)  452-3594.  For  the 
hearing  impaired  only,  contact  Janice 
Simms.  Telecommunication  Device  for 
the  Deaf  (TDD)  (202)  452-3544.  Board  of 
Governors  of  the  Federal  Reserve 
System.  20th  and  C  Streets.  NW, 
Washington.  DC  20551. 

FDIC 

Thomas  J.  Tuzinski.  Review 
Examiner,  Division  of  Supervision. 
(202)  898-6748;  Jef&^y  M.  Kopchik, 
Senior  Policy  Analyst.  Division  of 
Supervision,  (202)  898-3872;  or  Robert 
A.  Patrick,  Counsel,  Legal  Division, 
(202)  898-3757. 

OTS 

Jennifer  Dickerson.  Manager, 
Information  Technology,  Examination 
Policy,  (202)  906-5631;  or  Christine 
Harrington.  Counsel,  Banking  and 
Finance,  Regulations  and  Legislation 
Division,  (202)  906-7957. 


SUPPLEMENTARY  INFORMATION:  The 

contents  of  this  preamble  are  listed  in 
the  following  outline: 

I.  Background 

II.  Overview  of  Comments  Received 

III.  Section-by-Section  Analysis 

IV.  Regulatory  Analysis 

A.  Paperwork  Reduction  Act 

B.  Regulatory  Flexibility  Act 

C.  Executive  Order  12866 

D.  Unfunded  Mandates  Act  of  1995 

I.  Background 

On  November  12, 1999,  President 
Clinton  signed  the  G-L-B  Act  (Pub.  L. 
106-102)  into  law.  Section  501,  titied 
"Protection  of  Nonpublic  Personal 
Information",  requires  the  Agencies,  the 
National  Credit  Union  Administration, 
the  Seciuities  and  Exchange 
Commission,  and  the  Federal  Trade 
Commission  to  establish  appropriate 
standards  for  the  financial  institutions 
subject  to  their  respective  jurisdictions 
relating  to  the  adn^istrative,  technical, 
and  physical  safeguards  for  customer 
records  and  information.  As  stated  in 
section  501,  these  safeguards  are  to:  (1) 
Insure  the  security  and  confidentiality 
of  customer  records  and  information;  (2) 
protect  against  any  anticipated  threats 
or  hazards  to  the  security  or  integrity  of 
such  records;  and  (3)  protect  against 
imauthorized  access  to  or  use  of  such 
records  or  information  that  would  result 
in  substantial  harm  or  inconvenience  to 
any  customer. 

Section  505(b)  of  the  G-I^B  Act 
provides  that  these  standards  are  to  be 
implemented  by  the  Agencies  in  the 
same  manner,  to  the  extent  practicable, 
as  standards  prescribed  pursuant  to 
section  39(a)  of  the  FDI  Act.^  Section 
39(a)  of  the  FDI  Act  authorizes  the 
Agencies  to  establish  operational  and 
managerial  standards  for  insured 
depository  institutions  relative  to, 
among  other  things,  internal  controls, 
information  systems,  and  internal  audit 
systems,  as  well  as  such  other 
operational  and  managerial  standards  as 
the  Agencies  determine  to  be 
appropriate.^ 


>  Section  39  applies  only  to  insure  depository 
institutions,  including  insured  branches  of  foreign 
banks.  The  Guidelines,  however,  will  also  apply  to 
certain  uninsured  institutions,  such  as  bank  holding 
companies,  certain  nonbank  subsidiaries  of  bank 
holding  companies  and  insured  depository 
institutions,  and  uninsured  branches  and  agencies 
of  foreign  banks.  See  sections  501  and  50S(b)  of  the 
G-L-B  Act. 

'  OTS  has  placed  its  information  security 
guidelines  in  appendix  B  to  12  CFR  part  570.  with 
the  provisions  implementing  section  39  of  the  FDI 
Act.  At  the  same  time.  OTS  has  adopted  a 
regulatory  requirement  tiiat  the  institutions  OTS 
regulates  comply  with  the  proposed  Guidelines. 
Because  information  security  guidelines  are  similar 
to  physical  security  procedures.  OTS  has  included 
a  provision  in  12  CFR  part  568,  which  covers 
primarily  physical  security  procedures,  requiring 
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n.  Overview  of  Comments  Received 

On  June  26,  2000,  the  Agencies 
published  for  comment  the  proposed 
Interagency  Guidelines  Establishing 
Standards  for  Safeguarding  Customer 
Information  and  Rescission  of  Year  2000 
Standards  for  Safety  and  Soundness  in 
the  Federal  Register  (65  FR  39472).  The 
public  comment  period  closed  August 
25,  2000.  The  Agencies  collectively 
received  a  total  of  206  comments  in 
response  to  the  proposal,  although  many 
commenters  sent  copies  of  the  same 
letter  to  each  of  the  Agencies.  Those 
combined  comments  included  49  from 
banks,  7  from  savings  associations,  60 
from  financial  institution  holding 
companies;  50  from  financial  institution 
trade  associations;  33  from  other 
business  entities;  and  four  from  state 
regulators.  The  Federal  Reserve  also 
received  comments  from  three  Federal 
Reserve  Banks. 

The  Agencies  invited  comment  on  all 
aspects  of  the  proposed  Guidelines, 
including  whether  the  rules  should  be 
issued  as  guidelines  or  as  regulations. 
Commenters  overwhelmingly  supported 
the  adoption  of  guidelines,  with  many 
commenters  offering  suggestions  for 
ways  to  improve  the  proposed 
Guidelines  as  discussed  below.  Many 
commenters  cited  the  benefits  of 
flexibility  and  the  drawbacks  of 
prescriptive  requirements  that  could 
become  rapidly  outdated  as  a  result  of 
changes  in  technology. 

The  Agencies  also  requested 
comments  on  the  impact  of  the  proposal 
on  community  banks,  recognizing  that 
community  banks  operate  with  more 
limited  resources  than  larger 
institutions  and  may  present  a  different 
risk  profile.  In  general,  commiuiity. 
banks  urged  the  Agencies  to  issue 
guidelines  that  are  not  prescriptive,  that 
do  not  require  detailed  policies  or 
reporting  by  banks  that  share  little  or  no 
information  outside  the  bank,  and  that 
provide  flexibility  in  the  design  of  an 
information  security  program.  Some 
community  banks  indicated  that  the 
Guidelines  are  lumecessary  because 
they  already  have  information  security 
programs  in  place.  Others  requested 
clarification  of  the  impact  of  the 
Guidelines  on  banks  that  do  not  share 
any  information  in  the  absence  of  a 
customer's  consent. 

In  light  of  the  comments  received,  the 
Agencies  have  decided  to  adopt  the 
Guidelines,  with  several  changes  as 
discussed  below  to  respond  to  the 
commenters'  suggestions.  The 
respective  texts  of  the  Agencies' 
Guidelines  are  substantively  identical. 


compliance  with  the  Guidelines  in  appendix  B  to 
pari  570. 


In  directing  the  Agencies  to  issue 
standards  for  the  protection  of  customer 
records  and  information.  Congress 
provided  that  the  standards  apply  to  all 
financial  institutions,  regardless  of  the 
extent  to  which  they  may  disclose 
information  to  affiliated  or  nonaffiliated 
third  parties,  electronically  transfer  data 
with  customers  or  thfrd  parties,  or 
record  data  electronically.  Because  the 
requirements  of  the  Act  apply  to  a  broad 
range  of  financial  institutions,  the 
Agencies  believe  that  the  Guidelines 
must  establish  appropriate  standards 
that  allow  each  institution  the 
discretion  to  design  an  information 
security  program  that  suits  its  particular 
size  and  complexity  and  the  nature  and 
scope  of  its  activities.  In  many 
instances,  financial  institutions  already 
will  have  information  security  programs 
that  are  consistent  with  these 
Guidelines,  because  key  components  of 
the  Guidelines  were  derived  from 
security-related  supervisory  guidance 
previously  issued  by  the  Agencies  and 
the  Federal  Financial  Institutions 
Examination  Council  (FFIEC).  In  such 
situations,  litUe  or  no  modification  to  an 
institution's  program  will  be  required. 

Below  is  a  section-by-section  analysis 
of  the  final  Guidelines. 

ni.  Section-by-Section  Analysis 

The  discussion  that  follows  applies  to 
each  Agency's  Guidelines. 

/.  Introduction 

Paragraph  I.  of  the  proposal  set  forth 
the  general  purpose  of  the  Guidelines, 
which  is  to  provide  guidance  to  each 
financial  institution  in  establishing  and 
implementing  administrative,  technical, 
and  physical  safeguards  to  protect  the 
seciuity,  confidentiality,  and  integrity  of 
customer  information.  This  paragraph 
also  set  forth  the  statutory  authority  for 
the  Guidelines,  including  section  39(a) 
of  the  FDI  Act  (12  U.S.C.  1831p-l)  and 
sections  501  and  505(b)  of  the  G-L-B 
Act  (15  U.S.C.  6801  and  6805(b) ).  The 
Agencies  received  no  comments  on  this 
paragraph,  and  have  adopted  it  as 
proposed. 

LA.  Scope 

Paragraph  I.A.  of  the  proposal 
described  the  scope  of  the  Guidelines. 
Each  Agency  defined  specifically  those 
entities  within  its  particular  scope  of 
coverage  in  this  paragraph  of  the 
Guidelines. 

The  Agencies  received  no  comments 
on  the  issue  of  which  entities  are 
covered  by  the  Guidelines,  and  have 
adopted  paragraph  LA.  as  proposed. 


LB.  Preservation  of  Existing  Authority 

Paragraph  LB.  of  the  proposal  made 
clear  that  in  issuing  these  Guidelines 
none  of  the  Agencies  is,  in  any  way. 
limiting  its  authority  to  address  any 
luisafe  or  unsound  practice,  violation  of 
law.  imsafe  or  unsoimd  condition,  or 
other  practice,  including  any  condition 
or  practice  related  to  safeguarding 
customer  information.  As  noted  in  the 
preamble  to  the  proposal,  any  action 
taken  by  any  Agency  tmder  section  39(a) 
of  the  FT)I  Act  and  these  Guidelines  may 
be  taken  independently  of,  in 
conjunction  with,  or  in  addition  to  any 
other  enforcement  action  available  to 
the  Agency.  The  Agencies  received  no 
comments  on  this  paragraph,  and  have 
adopted  paragraph  I.B.  as  proposed. 

LC.l.  Definitions 

Paragraph  I.C.  set  forth  the  definitions 
of  various  terms  for  purposes  of  the 
Guidelines. 3  It  also  stated  that  terms 
used  in  the  Guidelines  have  the  same 
meanings  as  set  forth  in  sections  3  and 
39  of  the  FDI  Act  (12  U.S.C.  1813  and 
1831p-l). 

The  Agencies  received  several 
comments  on  the  proposed  definitions, 
and  have  made  certain  changes  as 
discussed  below.  The  Agencies  also 
have  reordered  proposed  paragraph  I.C. 
so  that  the  statement  concerning  the 
reliance  on  sections  3  and  39(a)  of  the 
FDI  Act  is  now  in  paragraph  I.C.I..  with 
the  definitions  appearing  in  paragraphs 
I.C.2.a.-e.  The  defined  terms  have  been 
placed  in  alphabetical  order  in  the  final 
Guidelines. 

LC.2.a.  Board  of  Directors 

The  proposal  defined  "board  of 
directors"  to  mean,  in  the  case  of  a 
branch  or  agency  of  a  foreign  bank,  the 
managing  official  in  charge  of  the 
branch  or  agency.''  The  Agencies 
received  no  comments  on  this  proposed 
definition,  and  have  adopted  it  without 
change. 

LC.2.b.  Customer 

The  proposal  defined  "customer"  in 
the  same  way  as  that  term  is  defined  in 
section  _.3(h)  of  the  Agencies'  rule 
captioned  "Privacy  of  Consumer 
Financial  Information"  (Privacy  Rule).^ 


'  In  addition  to  the  definitions  discussed  below, 
the  Board's  Guidelines  in  12  CFR  parts  208  and  225 
contain  a  definition  of  "subsidiary",  which 
described  the  state  member  bank  and  bank  holding 
company  subsidiaries  that  are  subject  to  the 
Guidelines. 

*  The  OTS  version  of  the  Guidelines  does  not 
include  this  definition  because  OTS  does  not 
regulate  foreign  institutions.  Paragraph  I  of  the  OTS 
Guidelines  has  been  renumbered  accordingly. 

BSee6S  FR  35162  (June  1.  2000).  CiUtions  to  the 
interagency  Privacy  Rule  in  this  preamble  are  to 

Cootinuad 
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The  Agencies  proposed  to  use  this 
definition  in  the  Guidelines  because 
section  501(b)  refers  to  safeguarding  the 
security  and  confidentiality  of 
"customer"  information.  Given  that 
Congress  used  the  same  term  for  both 
the  501  (b)  standards  and  for  the  sections 
concerning  financial  privacy,  the 
Agencies  have  concluded  that  it  is 
appropriate  to  use  the  same  definition 
in  the  Guidelines  that  was  adopted  in 
the  Privacy  Rule. 

Under  the  Privacy  Rule,  a  customer  is 
a  consumer  who  has  established  a 
continiiing  relationship  with  an 
institution  under  which  the  institution 
provides  one  or  more  financial  products 
or  services  to  the  consiuner  to  be  used 
primarily  for  personal,  family  or 
household  purposes.  "Customer"  does 
not  include  a  business,  nor  does  it 
include  a  consumer  who  has  not 
established  an  ongoing  relationship 
with  a  financial  institution  (e.g.,  an 
individual  who  merely  uses  an 
institution's  ATM  or  applies  for  a  loan). 

See  sections .3(h)  and  (i)  of  the  Privacy 

Rule.  The  Agencies  solicited  comment 
on  whether  the  definition  of  "customer" 
should  be  broadened  to  provide  a 
common  information  security  program 
for  all  types  of  records  under  the  control 
of  a  financial  institution. 

The  Agencies  received  many 
comments  on  this  definition,  almost  all 
of  which  agreed  with  the  proposed 
definition.  Although  a  few  commenters 
indicated  they  would  apply  the  same 
security  program  to  both  business  and 
consumer  records,  the  vast  majority  of 
commenters  supported  the  use  of  the 
same  definition  of  "customer"  in  the 
Guidelines  as  is  used  in  the  Privacy 
Rule.  They  observed  that  the  use  of  the 
term  "cxistomer"  in  section  501  of  the 
G-L-B  Act,  when  read  in  the  context  of 
the  definitions  of  "consumer"  and 
"customer  relationship"  in  section  509, 
reflects  the  Congressional  intent  to 
distinguish  between  certain  kinds  of 
consixmers  for  the  information  security 
standards  and  the  other  privacy 
provisions  established  imder  subtitle  A 
of  Tide  V. 

The  Agencies  have  concluded  that  the 
definition  of  "customer"  used  in  the 
Guidelines  should  be  consistent  with 
the  definition  established  in 

section .3(h)  of  the  Privacy  Rule.  The 

Agencies  believe,  therefore,  that  the 
most  reasonable  interpretation  of  the 
applicable  provisions  of  subtitle  A  of 
Title  V  of  the  Act  is  that  a  financial 
institution  is  obligated  to  protect  the 
seciuity  and  confidentiality  of  the 
nonpubUc  personal  information  of  its 


consiuners  with  whom  it  has  a  customer 
relationship.  As  a  practical  manner,  a 
financial  institution  may  also  design  or 
implement  its  information  security 
program  in  a  manner  that  encompasses 
the  records  and  information  of  its  other 
consumers  and  its  business  clients.^ 

I.C.2.C.  Customer  Information 

The  proposal  defined  "customer 
information"  as  any  records  containing 
nonpublic  personal  information,  as 

defined  in  section .3(n)  of  the  Privacy 

Rule,  about  a  customer.  This  included 
records,  data,  files,  or  other  information 
in  paper,  electronic,  or  other  form  that 
are  maintained  by  any  service  provider 
on  behalf  of  an  institution.  Although 
section  501(b)  of  the  G-L-B  Act  refers 
to  the  protection  of  both  customer 
"records"  and  "information",  for  the 
sake  of  simpUcity,  the  proposed 
Guidelines  used  the  term  "customer 
information"  to  encompass  both 
information  and  records. 

The  Agencies  received  several 
comments  on  this  definition.  The 
commenters  suggested  that  the  proposed 
definition  was  too  broad  because  it 
included  files  "containing"  nonpublic 
personal  information.  The  Agencies 
believe,  however,  that  a  financial 
institution's  seciuity  program  must 
apply  to  files  that  contain  nonpublic 
personal  information  in  order  to 
adequately  protect  the  customer's 
information.  In  deciding  what  level  of 
protection  is  appropriate,  a  financial 
institution  may  consider  the  fad  that  a 
given  file  contains  very  Uttie  nonpublic 
personal  information,  but  that  fact 
would  not  render  the  file  entirely 
beyond  the  scope  of  the  Guidelines. 
Accordingly,  the  Agencies  have  adopted 


sections  only,  leaving  blank  the  dtatioas  to  the  part 
numbers  used  by  each  agency. 


^The  Agencies  recognize  that  "customer"  is 
defined  more  broadly  under  Subtitle  B  of  Title  V 
of  the  Act,  which,  in  general,  makes  it  unlawful  for 
any  person  to  obtain  or  attempt  to  obtain  customer 
information  of  a  financial  institution  by  making 
falsa,  fictitious,  or  fraudulent  statements.  For  the 
purpose  of  that  subtitle,  the  term  "customer"  means 
"any  person  (or  authorized  representative  of  a 
person)  to  whom  the  financial  institution  provides 
a  product  or  service,  including  that  of  acting  as  a 
fiduciary.  '  (SeesecUon  527(1)  of  the  Act.)  In  light 
of  the  statutory  mandate  to  "prescribe  such 
revisions  to  such  regulations  and  guidelines  as  may 
be  necessary  to  ensure  that  such  financial 
institutions  have  policies,  procedures,  and  controls 
in  place  to  prevent  the  unauthorized  disclosure  of 
customer  financial  information"  (section  525),  the 
Agencies  considered  modifying  these  Guidelines  to 
cover  other  ctistomers,  namely,  business  entities 
and  individuals  who  obtain  financial  products  and 
services  for  purposes  other  than  personal,  fomily,  or 
household  purpose.  The  Agencies  have  concluded, 
however,  that  defining  "customer"  to  accommodate 
the  range  of  objectives  set  forth  in  Title  V  of  the  Act 
is  unnecessary.  Instead,  the  Agencies  have  included 
a  new  paragraph  m.Cl.a,  described  below,  and 
plan  to  issue  guidance  and  other  revisions  to  the 
applicable  regulations,  as  may  be  necessary,  to 
satisfy  the  requirements  of  section  525  of  the  Act. 


a  definition  of  "customer  record"  that  is 
substantively  the  same  as  the  proposed 
definition,  "fhe  Agencies  have,  however, 
deleted  the  reference  to  "data,  files,  or 
other  information"  fi'om  the  final 
Guidelines,  since  each  is  included  in 
the  term  "records"  and  also  is  covered 
by  the  reference  to  "paper,  electronic,  or 
other  form". 

l.C.2.d.  Customer  Information  System 

The  proposal  defined  "customer 
information  system"  to  be  electronic  or 
physical  methods  used  to  access, 
collect,  store,  use,  transmit,  or  protect 
customer  information.  The  Agencies 
received  a  few  comments  on  this 
definition,  mostiy  hom  commenters 
who  stated  that  it  is  too  broad.  The 
Agencies  believe  that  the  definition 
needs  to  be  sufficiently  broad  to  protect 
all  customer  information,  wherever  the 
information  is  located  within  a  financial 
institution  and  however  it  is  used. 
Nevertheless,  the  broad  scope  of  the 
definition  of  "customer  information 
system"  shoidd  not  result  in  an  imdue 
burden  because,  in  other  important 
respects,  the  Guidelines  allow  a  high 
degree  of  flexibility  for  each  institution 
to  design  a  seciuity  program  that  suits 
its  circumstances. 

For  these  reasons,  the  Agencies  have 
adopted  the  definition  of  "customer 
information  system"  largely  as 
proposed.  However,  the  phrase 
"electronic  or  physical"  in  the  proposal 
has  been  deleted  because  each  is 
included  in  the  term  "any  methods". 
The  Agencies  also  have  added  a  specific 
reference  to  records  disposal  in  the 
definition  of  "customer  information 
system."  This  is  consistent  with  the 
proposal's  inclusion  of  access  controls 
in  the  list  of  items  a  financial  institution 
is  to  consider  when  estabUshing 
security  poUcies  and  procedures  (see 
discussion  of  paragraph  Ill.C.l.a., 
below),  given  that  inadequate  disposal 
of  records  may  result  in  identity  theft  or 
other  misuse  of  customer  information. 
Under  the  final  Guidelines,  a  financial 
institution's  responsibility  to  safeguard 
customer  information  continues  through 
the  disposal  process. 

I.C.2.e.  Service  Provider 

The  proposal  defined  a  "service 
provider"  as  any  person  or  entity  that 
maintains  or  processes  customer 
information  for  a  financial  institution, 
or  is  otherwise  granted  access  to 
customw  informatipn  through  its 
provision  of  services  to  an  institution. 
One  commenter  urged  the  Agencies  to 
modify  this  definition  so  that  it  would 
not  include  a  financial  institution's 
attorneys,  accountants,  and  appraisers. 
Others  suggested  deleting  the  phrase  "or 
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is  o{herwise  granted  access  to  customer 
information  through  its  provision  of 
services  to  an  institution". 

The  Agencies  believe  that  the  Act 
requires  each  financial  institution  to 
adopt  a  comprehensive  information 
security  program  that  is  designed  to 
protect  against  unauthorized  access  to 
or  use  of  customers'  nonpublic  personal 
information.  Disclosing  information  to  a 
person  or  entity  that  provides  services 
to  a  financial  institution  creates 
additional  risks  to  the  security  and 
confidentiality  of  the  information 
disclosed.  In  order  to  protect  against 
these  risks,  a  financial  institution  must 
take  appropriate  steps  to  protect 
information  that  it  provides  to  a  service 
provider,  regardless  of  who  the  service 
provider  is  or  how  the  service  provider 
obtains  access.  The  fact  that  an  entity 
obtains  access  to  customer  information 
through,  for  instance,  providing 
professional  services  does  not  obviate 
the  need  for  the  financial  institution  to 
take  appropriate  steps  to  protect  the 
information.  Accordingly,  the  Agencies 
have  determined  that,  in  general,  the 
term  "service  provider"  should  be 
broadly  defined  to  encompass  a  variety 
of  individuals  or  companies  that 
provide  services  to  the  institution. 

TKis  does  not  mean,  however,  that  a 
financial  institution's  methods  for 
overseeing  its  service  provider 
arrangements  will  be  the  same  for  every 
provider.  As  explained  in  the  discussion 
of  paragraph  III.D.,  a  financial 
institution's  oversight  responsibilities 
will  be  shaped  by  the  institution's 
analysis  of  the  risks  posed  by  a  given 
service  provider.  If  a  service  provider  is 
subject  to  a  code  of  conduct  that 
imposes  a  duty  to  protect  customer 
information  consistent  with  the 
objectives  of  these  Guidelines,  a 
financial  institution  may  take  that  duty 
into  account  when  deciding  what  level 
of  oversight  it  should  provide. 

Moreover,  a  financial  institution  will 
be  responsible  under  the  final 
Guidelines  for  overseeing  its  service 
provider  arrangements  only  when  the 
service  is  provided  directly  to  the 
financial  institution.  The  Agencies 
clarified  this  point  by  amending  the 
definition  of  "service  provider"  in  the 
final  Guidelines  to  state  that  it  applies 
only  to  a  person  or  entity  that 
maintains,  processes,  or  otherwise  is 
permitted  access  to  customer 
information  through  its  provision  of 
services  directly  to  the  financial 
institution.  Thus,  for  instance,  a 
payment  intermediary  involved  in  the 
collection  of  a  check  but  that  has  no 
correspondent  relationship  with  a 
financial  injstitution  would  not  be 
considered  a  service  provider  of  that 


financial  institution  under  this  rule.  By 
contrast,  a  financial  institution's 
correspondent  bank  would  be 
considered  its  service  provider. 
Nevertheless,  the  financial  institution 
may  take  into  account  the  fad  that  the 
correspondent  bank  is  itself  a  financial 
institution  that  is  subject  to  security 
standards  under  section  501(b)  when  it 
determines  the  appropriate  level  of 
oversight  for  that  service  provider.^ 

In  situations  where  a  service  provider 
hires  a  subservicer,^  the  subservicer 
would  not  be  a  "service  provider"  under 
the  final  Guidelines.  The  Agencies 
recognize  that  it  would  be  inappropriate 
to  impose  obligations  on  a  financial 
institution  to  select  and  monitor 
subservicers  in  situations  where  the 
financial  institution  has  no  contractual 
relationship  with  that  person  or  entity. 
When  conducting  due  diligence  in 
selecting  its  service  providers  {see 
discussion  of  paragraph  III.D.,  below), 
however,  a  financial  institution  must 
determine  that  the  service  provider  has 
adequate  controls  to  ensure  that  the 
subservicer  will  protect  the  customer 
information  in  a  way  that  meets  the 
objectives  of  these  Guidelines. 

//.  Standards  for  Safeguarding  Customer 
Information 

II.A.  Information  Security  Program 

The  proposed  Guidelines  described 
the  Agencies'  expectations  for  the 
creation,  implementation,  and 
maintenance  of  a  comprehensive 
information  security  program.  As  noted 
in  the  proposal,  this  program  must 
include  administrative,  technical,  and 
physical  safeguards  appropriate  to  the 
size  and  complexity  of  the  institution 
and  the  nature  and  scope  of  its 
activities. 

Several  commenters  representing 
large  and  complex  organizations  were 
concerned  that  the  term 
"comprehensive  information  security 
program"  required  a  single  and  uniform 
document  that  must  apply  to  all 
component  parts  of  the  organization.  In 
response,  the  Agencies  note  that  a 
program  that  includes  administrative, 
technical,  and  physical  safeguards  will, 
in  many  instances,  be  composed  of  more 
than  one  document.  Moreover,  use  of 
this  term  does  not  require  that  all  parts 


'Similarly,  in  the  case  of  a  service  provider  that 
is  not  subject  to  these  Guidelines  but  is  subject  to 
standards  adopted  by  its  primary  regulator  under 
section  501(b)  of  the  G-L-B  Act,  a  financial 
institution  may  take  that  fact  into  consideration 
when  deciding  what  level  of  oversight  is 
appropriate  for  that  service  provider. 

*The  term  "subservicer"  means  any  person  who 
has  access  to  an  institution's  customer  information 
through  its  provision  of  services  to  the  service 
provider  and  is  not  limited  to  mortgage 
subservicers. 


of  an  organization  implement  a  uniform 
program.  However,  the  Agencies  will 
expect  an  institution  to  coordinate  all 
the  elements  of  its  information  seciuity 
program.  Where  the  elements  of  the 
program  are  dispersed  throughout  the 
institution,  management  should  be 
aware  of  these  elements  and  their 
locations.  If  they  are  not  maintained  on 
a  consolidated  basis,  management 
should  have  an  ability  to  retrieve  the 
current  documents  from  those 
responsible  for  the  overall  coordination 
and  ongoing  evaluation  of  the  program. 

The  Board  received  comment  on  its 
proposal  to  revise  the  appendix  to 
Regulation  Y  regarding  the  provision 
that  would  require  a  bank  holding 
company  to  ensure  that  each  of  its 
subsidiaries  is  subject  to  a 
comprehensive  information  security 
program.^  This  conunent  urged  the 
Board  to  eliminate  that  provision  and 
argued,  in  part,  that  the  requirement 
assumes  that  a  bank  holding  company 
has  the  power  to  impose  such  controls 
upon  its  subsidiary  companies.  These 
commenters  recommended,  instead,  that 
the  standards  should  be  limited  to 
customer  information  in  the  possession 
or  control  of  the  bank  holding  company. 

Under  the  Bank  Holding  Company 
Act  of  1956  and  the  Board's  Regulation 
Y,  a  subsidiary  is  presumed  to  be 
controlled  directly  or  indirectly  by  the 
holding  company.  12  U.S.C.  1841(d);  12 
CFR  225.2(o).  Moreover,  the  Board 
believes  that  a  bank  holding  company  is 
ultimately  responsible  for  ensuring  that 
its  subsidiaries  comply  with  the 
standards  set  forth  under  these 
Guidehnes.  The  Board  recognizes, 
however,  that  a  bank  holding  company 
may  satisfy  its  obligations  under  section 
501  of  the  GLB  Act  through  a  variety  of 
measures,  such  as  by  including  a 
subsidiary  within  the  scope  of  its 
information  security  program  or  by 
causing  the  subsidiary  to  implement  a 
separate  information  security  program 
in  accordance  with  these  Guidelines. 

II.B.  Objectives 

Paragraph  II.B.  of  the  proposed 
Guidelines  described  the  objectives  that 
each  financial  institution's  information 
security  program  should  be  designed  to 
achieve.  These  objectives  tracked  the 
objectives  as  stated  in  section  501(b)(1)- 
(3),  adding  only  that  the  security 


"The  appendix  provided  that  the  proposed 
Guidelines  would  be  applicable  to  customer 
information  maintained  by  or  on  behalf  of  bank 
holding  companies  and  their  nonbank  subsidiaries 
or  affiliates  (except  brokers,  dealers,  persons 
providing  insurance,  investment  companies,  and 
investment  advisors)  for  which  the  Board  has 
supervisory  authority.  See  65  FR  39484  (June  26. 
2000). 
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program  is  to  protect  against 
unauthorized  access  that  could  risk  the 
safety  and  soimdness  of  the  institution. 
The  Agencies  requested  comment  on 
whether  there  are  additional  or 
alternative  objectives  that  should  be 
included  in  the  Guidelines. 

The  Agencies  received  several 
comments  on  this  proposed  paragraph, 
most  of  which  objected  to  language  that, 
in  the  commenters'  view,  required 
compliance  with  objectives  that  were 
impossible  to  meet.  Many  commenters 
stated,  for  instance,  that  no  information 
security  program  can  ensure  that  there 
will  be  no  problems  with  the  security  or 
confidentiality  of  customer  information. 
Others  criticized  the  objective  that 
required  protection  against  any 
anticipated  threat  or  hazard.  A  few 
commenters  questioned  the  objective  of 
protecting  against  unauthorized  access 
that  could  result  in  inconvenience  to  a 
ctistomer,  while  others  objected  to  the 
addition  of  the  safety  and  soundness 
standard  noted  above. 

The  Agencies  do  not  believe  the 
statute  mandates  a  standard  of  absolute 
liability  for  a  financial  institution  that 
experiences  a  security  breach.  Thus,  the 
Agencies  have  clarified  these  objectives 
by  stating  that  each  security  program  is 
to  be  designed  to  accomplish  the 
objectives  stated.  With  the  one 
exception  discussed  below,  the 
Agencies  have  otherwise  left  imchanged 
the  statement  of  the  objectives,  given 
that  these  objectives  are  identical  to 
those  set  out  in  the  statute. 

In  response  to  comments  that  objected 
to  the  addition  of  the  safety  and 
soxmdness  standard,  the  Agencies  have 
deleted  that  reference  in  order  to  make 
the  statement  of  objectives  identical  to 
the  objectives  identified  in  the  statute. 
The  Agencies  believe  that  risks  to  the 
safety  and  soundness  of  a  financial 
institution  may  be  addressed  through 
other  supervisory  or  regulatory  means, 
making  it  unnecessary  to  expand  the 
statement  of  objectives  in  this 
rulemaking. 

Some  commenters  asked  for 
clarification  of  a  financial  institution's 
responsibilities  when  a  customer 
authorizes  a  third  party  to  access  that 
customer's  information.  For  purposes  of 
the  Guidelines,  access  to  or  use  of 
customer  information  is  not 
"imauthorized"  acCess  if  it  is  done  with 
the  customer's  consent.  When  a 
customer  gives  consent  to  a  third  party 
to  access  or  use  that  customer's 
information,  such  as  by  providing  the 
third  party  with  an  account  number, 
PIN,  or  password,  the  Guidelines  do  not 
require  the  financial  institution  to 
prevent  such  access  or  monitor  the  use 
or  redisclosiu«  of  the  customer's 


information  by  the  third  party.  Finally, 
unauthorized  access  does  not  mean 
disclosure  pi^suant  to  one  of  the 
exceptions  in  the  Privacy  Rule. 

m.  Develop  and  Implement  Information 
Security  Frogram 

ni.A.  Involve  the  Board  of  Directors 

Paragraph  III.A.  of  the  proposal 
described  the  involvement  of  the  board 
and  management  in  the  development 
and  implementation  of  an  information 
security  program.  As  explained  in  the 
proposal,  the  board's  responsibilities  are 
to:  (1)  Approve  the  institution's  written 
information  security  policy  and 
program;  and  (2)  oversee  efforts  to 
develop,  implement,  and  maintain  an 
effective  information  seciuity  program, 
including  reviewing  reports  from 
management.  The  proposal  also  laid  out 
management's  responsibilities  for 
developing,  implementing,  and 
maintaining  the  security  program. 

The  Agencies  received  a  number  of 
comments  regarding  the  requirement  of 
board  approval  of  the  information 
security  program.  Some  commenters 
stated  that  each  financial  institution 
should  be  allowed  to  decide  for  itself 
whether  to  obtain  board  approval  of  its 
program.  Others  suggested  that  approval 
by  either  a  board  committee  or  at  the 
holding  company  level  might  be 
appropriate.  Still  others  suggested 
modifying  the  Guidelines  to  require 
only  that  the  board  approve  the  initial 
information  security  program  and 
delegate  subsequent  review  and 
approval  of  the  program  to  either  a 
committee  or  an  individual. 

The  Agencies  believe  that  a  financial 
institution's  overall  information  seciuity 
program  is  critical  to  the  safety  and 
soundness  of  the  institution.  "Therefore, 
the  final  Guidelines  continue  to  place 
responsibility  on  an  institution's  board 
to  approve  and  exercise  general 
oversight  over  the  program.  However, 
the  Guidelines  allow  the  entire  board  of 
a  financial  institution,  or  an  appropriate 
committee  of  the  board  to  approve  the 
institution's  written  security  program. 
In  addition,  the  Guidelines  permit  the 
board  to  assign  specific  implementation 
responsibilities  to  a  committee  or  an 
individual. 

One  commenter  suggested  that  the 
Guidelines  be  revised  to  provide  that  if 
a  holding  company  develops,  approves, 
and  oversees  the  information  security 
program  that  applies  to  its  bank  and 
nonbank  subsidiaries,  there  should  be 
no  separate  requirement  for  each 
subsidiary  to  do  the  same  thing,  as  long 
as  those  subsidiaries  agree  to  abide  by 
the  holding  company's  security 
program.  'The  Agencies  agree  that 


subsidiaries  within  a  holding  company 
can  use  the  security  program  developed 
at  the  holding  company  level.  However, 
if  subsidiary  institutions  choose  to  use 
a  security  program  developed  at  the 
holding  company  level,  the  board  of 
directors  or  an  appropriate  committee  at 
each  subsidiary  institution  must 
conduct  an  independent  review  to 
ensure  that  the  program  is  suitable  and 
complies  with  the  requirements 
prescribed  by  the  subsidiary's  primary 
regulator.  See  12  U.S.C.  505.  Once  the 
subsidiary  institution's  board,  or  a 
committee  thereof,  has  approved  the 
seciuity  program,  it  must  oversee  the 
institution's  efforts  to  implement  and 
maintain  an  effective  program. 

The  Agencies  also  received  comments 
suggesting  that  use  of  the  term 
"oversee"  conveyed  the  notion  that  a 
board  is  expected  to  be  involved  in  day- 
to-day  monitoring  of  the  development, 
implementation,  and  maintenance  of  an 
information  security  program.  The 
Agencies'  use  of  the  term  "oversee"  is 
meant  to  convey  a  board's  conventional 
supervisory  responsibilities.  Day-to-day 
monitoring  of  any  aspect  of  an 
information  security  program  is  a 
management  responsibility.  The  final 
Guidelines  reflect  this  by  providing.that 
the  board  must  oversee  tiie  institution's 
information  seciuity  program  but  may 
assign  specific  responsibility  for  its 
implementation. 

'The  Agencies  invited  comment  on    . 
whether  the  Guidelines  should  require 
that  the  board  designate  a  Corporate 
Information  Security  Officer  or  other 
responsible  individual  who  would  have 
the  authority,  subject  to  the  board's 
approval,  to  develop  and  administer  the 
institution's  information  seciuity 
program.  The  Agencies  received  a 
niunber  of  comments  suggesting  that  the 
Agencies  should  not  require  the  creation 
of  a  new  position  for  this  purpose.  Some 
financial  institutions  also  stated  that 
hiring  one  or  more  additional  staff  for 
this  purpose  would  impose  a  significant 
burden.  The  Agencies  believe  that  a 
financial  institution  will  not  need  to 
create  a  new  position  with  a  specific 
tide  for  this  purpose,  as  long  as  the 
institution  has  adequate  staff  in  light  of 
the  risks  to  its  customer  information. 
Regardless  of  whether  new  staff  are 
added,  the  lines  of  authority  and 
responsibility  for  development, 
implementation,  and  administration  of  a 
financial  institution's  information 
security  program  need  to  be  well 
defined  and  clearly  articidated.^° 


*°The  Agencies  note  that  other  regtilations 
already  require  a  financial  institution  to  designate 
a  security  officer  for  different  purposes.  See  12  CFR 
21.2;  12  CTR  208.61(b). 
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The  proposal  identified  three 
Responsibilities  of  management  in  the 
development  of  an  information  security 
program.  They  were  to:  (1)  Evaluate  the 
impact  on  a  financial  institution's 
security  program  of  changing  business 
arrangements  and  changes  to  customer 
information  systems;  (2)  dociunent 
compliance  with  these  Guidelines;  and 
(3)  keep  the  board  informed  of  the 
overall  status  of  the  institution's 
information  secvuity  program.  A  few 
commenters  objected  to  the  Agencies 
assigning  specific  tasks  to  management. 
These  commenters  did  not  object  to  the 
tasks  per  se,  but  suggested  that  the 
Agencies  allow  an  institution's  board 
and  management  to  decide  who  within 
the  institution  is  to  carry  out  the  tasks. 

The  Agencies  agree  that  a  financial 
institution  is  in  the  best  position  to 
determine  who  should  be  assigned 
specific  roles  in  implementing  the 
institution's  security  program. 
Accordingly,  the  Agencies  have  deleted 
the  separate  provision  assigning  specific 
roles  to  management.  The 
responsibilities  that  were  contained  in 
this  provision  are  now  included  in  other 
paragraphs  of  the  Guidelines. 

jpB.  Assess  Risk 

1 1  Paragraph  III.B.  of  the  proposal 
described  the  risk  assessment  process  to 
be  used  in  the  development  of  the 
information  security  program.  Under  the 
proposal,  a  financial  institution  was  to 
identify  and  assess  the  risks  to  customer 
information.  As  part  of  that  assessment, 
the  institution  was  to  determine  the 
sensitivity  of  the  information  and  the 
threats  to  the  institution's  systems.  The 
institution  also  was  to  assess  the 
sufficiency  of  its  policies,  procedures, 
systems,  and  other  arrangements  in 
place  to  control  risk.  Finally,  the 
institution  was  to  monitor,  evaluate,  and 
adjust  its  risk  assessment  in  light  of 
changes  in  areas  identified  in  the 
projposal. 

Tne  Agencies  received  several 
comments  on  these  provisions,  most  of 
which  focused  on  the  requirement  that 
financial  institutions  do  a  sensitivity 
analysis.  One  commenter  noted  that 
"customer  information"  is  defined  to 
mean  "nonpublic  personal  information" 
as  defined  in  the  G-L-B  Act,  and  that 
the  G-L-B  Act  provides  the  same  level 
of  coverage  for  all  nonpublic  personal 
information.  The  commenter  stated  that 
it  is  therefore  unclear  how  the  level  of 
sensitivity  would  affect  an  institution's 
obligations  with  respect  to  the  security 
of  this  information. 

While  the  Agencies  agree  that  all 
customer  information  requires 
jrotection,  the  Agencies  believe  that 
'equiring  all  institutions  to  afford  the 


same  degree  of  protection  to  all 
customer  information  may  be 
imnecessarily  burdensome  in  many 
cases.  Accordingly,  the  final  Guidelines 
continue  to  state  that  institutions  should 
take  into  consideration  the  sensitivity  of 
customer  information.  Ehsclosure  of 
certain  information  (such  as  accoimt 
numbers  or  access  codes)  might  be 
particularly  harmful  to  customers  if  the 
disclosure  is  not  authorized.  Individuals 
who  try  to  breach  the  institution's 
security  systems  may  be  likely  to  target 
this  type  of  information.  When  such 
information  is  housed  on  systems  that 
are  accessible  through  public 
telecommunications  networks,  it  may 
require  more  and  different  protections, 
such  as  encryption,  than  if  it  were 
located  in  a  locked  file  drawer.  To 
provide  flexibility  to  respond  to  these 
different  security  needs  in  the  way  most 
appropriate,  the  Guidelines  confer  upon 
institutions  the  discretion  to  determine 
the  levels  of  protection  necessary  for 
different  categories  of  information. 
Institutions  may  treat  all  customer 
information  the  same,  provided  that  the 
level  of  protection  is  adequate  for  all  the 
information. 

Other  commenters  suggested  that  the 
risk  assessment  requirement  be  tied  to 
reasonably  foreseeable  risks.  The 
Agencies  agree  that  the  security  program 
should  be  focused  on  reasonably 
foreseeable  risks  and  have  amended  the 
final  Guidelines  accordingly. 

The  final  Guidelines  make  several 
other  changes  to  this  paragraph  to 
improve  the  order  of  the  Guidelines  and 
to  eliminate  provisions  that  were 
redimdant  in  light  of  responsibilities 
outlined  elsewhere.  For  instance,  while 
the  proposal  stated  that  the  risk 
assessment  fimction  included  the  need 
to  monitor  for  relevant  changes  to 
technology,  sensitivity  of  customer 
information,  and  threats  to  information 
security  and  make  adjustments  as 
needed,  that  function  has  been 
incorporated  into  the  discussion  of 
managing  and  controlling  risk  in 
paragraphs  in.C.3.  and  III.E. 

Thus,  under  the  Guidelines  as 
adopted,  a  financial  institution  should 
identify  the  reasonably  foreseeable 
internal  and  external  threats  that  could 
result  in  unauthorized  disclosure, 
misuse,  alteration,  or  destruction  of 
customer  information  or  customer 
information  systems.  Next,  the  risk 
assessment  should  consider  the 
potential  damage  that  a  compromise  of 
customer  information  from  an  identified 
threat  woidd  have  on  the  customer 
information,  taking  into  consideration 
the  sensitivity  of  the  information  to  be 
protected  in  assessing  the  potential 
damage.  Finally,  a  financial  institution 


should  conduct  an  assessment  of  the 
sufficiency  of  existing  policies, 
procedures,  customer  information 
systems,  and  other  arrangements 
intended  to  control  the  risks  it  has 
identified. 

in.C.  Manage  and  Control  Risk 

Paragraph  III.C.  describes  the  steps  an 
institution  should  take  to  manage  and 
the  control  risks  identified  in  paragraph 

in.B. 

Establish  policies  and  procedures 
(inx:.!.).  Paragraph  in.C.l  of  the 
proposal  described  the  elements  of  a 
comprehensive  risk  management  plan 
designed  to  control  identified  risks  and 
to  achieve  the  overall  objective  of 
ensuring  the  security  and 
confidentiality  of  customer  information. 
It  identified  eleven  factors  ein  institution 
should  consider  in  evaluating  the 
adequacy  of  its  policies  and  procedures 
to  effectively  manage  these  risks. 

The  Agencies  received  a  large  niunber 
of  comments  on  this  paragraph.  Most  of 
the  comments  were  based  on  a 
perception  that  every  institution  woiUd 
have  to  adopt  every  security  measure 
listed  in  proposed  III.C.l.a.-k.  as  part  of 
the  institution's  policies  and 
procedures.  In  particular,  a  number  of 
commenters  were  concerned  that  the 
proposed  Guidelines  would  require  the 
encryption  of  all  customer  data. 

The  Agencies  did  not  intend  for  the 
security  measures  listed  in  paragraph 
ni.C.l.  to  be  seen  as  mandatory  for  all 
financial  institutions  and  for  all  data. 
Rather,  the  Agencies  intended  only  that 
an  institution  would  consider  whether 
the  protections  listed  were  appropriate 
for  the  institution's  particular 
circumstances,  and,  if  so,  adopt  those 
identified  as  appropriate.  The  Agencies 
continue  to  believe  that  these  elements 
may  be  adapted  by  institutions  of 
varying  sizes,  scope  of  operations,  and 
risk  management  structuires.  Consistent 
with  that  approach,  the  maimer  of 
implementing  a  particular  element  may 
vary  from  institution  to  institution.  For 
example,  while  a  financial  institution 
that  offers  Internet-based  transaction 
accoimts  may  conclude  that  encryption 
is  appropriate,  a  different  institution 
that  processes  all  data  internally  and 
does  not  have  a  transactional  web  site 
may  consider  other  kinds  of  access 
restrictions  that  are  adequate  to 
maintain  the  confidentiality  of  customer 
information.  To  underscore  this  point, 
the  final  Guidelines  have  been  amended 
to  state  that  each  financial  institution 
must  consider  whether  the  security 
elements  discussed  in  paragraphs 
m.C.l.a.-h.  are  appropriate  for  the 
institution  and,  if  so,  adopt  those 
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elements  an  institution  concludes  are 
appropriate. 

The  Agencies  invited  conunent  on  the 
degree  of  detail  that  should  be  included 
in  the  Guidelines  regarding  the  risk 
management  program,  including  which 
elements  should  be  specified  in  the 
Guidelines,  and  any  other  components 
of  a  risk  management  program  that 
should  be  listed.  With  the  exception  of 
those  commenters  who  thought  some  or 
all  of  the  elements  of  the  risk 
management  program  were  intended  to 
be  mandatory  for  all  financial 
institutions,  the  comments  supported 
the  level  of  detail  conveyed  in  the 
proposed  Guidelines.  The  Agencies 
have  adopted  the  provision  regarding 
management  and  control  of  risks  with 
the  changes  discussed  below.  Comments 
addressing  proposed  security  measures 
that  have  been  adopted  without  change 
also  are  discussed  below. 

Access  rights.  The  Agencies  received 
a  number  of  comments  suggesting  that 
the  reference  to  "access  rights  to 
customer  information"  in  paragraph 
in.C.l.a.  of  the  proposal  could  be 
interpreted  to  mean  providing 
customers  with  a  right  of  access  to 
finanrial  information.  The  reference  was 
intended  to  refer  to  limitations  on 
employee  access  to  customer  financial 
information,  not  to  customer  access  to 
financial  information.  However,  this 
element  has  been  deleted  since 
limitations  on  em{rfoyee  access  are 
covered  adequately  in  othw  parts  of 
paragraph  m.Cl.  [See  discussion  of 
"access  contn^"  in  paragraph  ffl.Cl.a. 
of  the  final  Guidelines,  below.) 

Access  controls.  Paragraph  nLCl.b.  of 
the  prtq>o«ed  Guidelines  required  a 
financial  institutitn  to  consider 
appropriate  access  omtrols  when 
establishing  its  information  security 
policies  and  ]Mtx:edures.  These  controls 
were  intended  to  address  unauthorized 
access  to  an  institution's  customer 
information  by  anyone,  whether  or  not 
Mnployed  by  the  institution. 

The  Agencies  believe  that  this 
element  sufficiently  addresses  the 
concept  of  unauthorized  access, 
regardless  of  who  is  attempting  to  obtain 
access.  This  would  cover,  for  instance, 
attempts  through  pretext  calling  to 
gather  information  about  a  financial 
institution's  customers. ^^  The  Agencies 
have  amended  the  final  Guidelines  to 
refer  specifically  to  pretext  calling  in 
new  in.C.l.a.  The  Agencies  do  not 
intend  for  the  final  Guidelines  to  require 
a  financial  institution  to  provide  its 
customers  with  access  to  information 


>*  Pretsxt  calling  is  a  fraudulent  means  of 
obtaining  an  individual's  penonal  information  by 
persons  posing  as  bank  customers. 


the  institution  has  gathered.  Instead,  the 
provision  in  the  final  Guidelines 
addressing  access  is  limited  solely  to  the 
issue  of  preventing  unauthorized  access 
to  customer  information. 

The  Agencies  have  deleted  the 
reference  in  the  proposed  paragraph 
ni.C.l.b.  to  providing  access  to 
authorized  companies.  This  change  was 
made  partly  in  response  to  conunenters 
who  objected  to  what  they  perceived  to 
be  an  inappropriate  expansion  of  the 
scope  of  the  Guidelines  to  include 
company  records  and  partly  in 
recognition  of  the  fact  that  access  to 
records  would  be  obtained,  in  any  case, 
only  through  requests  by  individuals. 
The  final  Guidelines  require  an 
institution  to  consider  the  need  for 
access  controls  in  light  of  the 
institution's  various  customer 
infcomation  systems  and  adopt  such 
controls  as  appropriate. 

Dual  control  procedures.  Paragraph 
m.Cl.f.  of  the  proposed  Guidelines 
stated  that  financial  institutions  should 
consider  dual  control  procedures, 
segregation  of  duties,  and  employee 
backgroimd  checks  for  employees  with 
responsibility  for,  or  access  to,  customer 
information.  Most  of  the  comments  on 
this  paragraph  focused  on  dual  control 
procedures,  which  refers  to  a  security 
technique  that  uses  two  or  more 
separate  persons,  operating  together  to 
protect  sensitive  information.  Both 
persons  are  equally  responsible  for 
protecting  the  information  and  neither 
can  access  the  information  alone. 

According  to  one  commenter,  dual 
controls  are  part  of  normal  audit 
procedures  and  did  not  need  to  be 
restated.  Other  commenters  suggested 
that  dual  control  procedures  are  not 
always  necessary,  implying  that  these 
procedures  are  not  the  norm.  The 
Agencies  recognize  that  dual-control 
procedures  are  not  necessary  for  all 
activities,  but  might  be  appropriate  for 
higher-risk  activities.  Given  that  the 
Guidelines  state  only  that  dual  control 
procedxires  should  be  considered  by  a 
financial  institution  and  adopted  only  if 
appropriate  for  the  institution,  the 
Agencies  have  retained  a  reference  to 
dual  control  procedures  in  the  items  to 
be  considered  (paragraph  IH.C.l.e). 

Oversight  of  servicers.  Paragraph 
III.C.l.g.  of  the  proposal  was  deleted. 
Instead,  the  final  Guidelines  consolidate 
the  provisions  related  to  service 
providers  in  paragraph  III.D. 

Physical  hazards  and  technical 
failures.  The  paragraphs  of  the  proposed 
Guidelines  addressing  protection 
against  destruction  due  to  physical 
hazards  and  technoiogical  failures 
(paragraphs  ni.C.l.j.  and  k., 
respectively,  of  the  proposal)  have  been 


consolidated  in  paragraph  m.C.l.h.  of 
the  final  Guidelines.  The  Agencies 
believe  that  this  change  improves  clarity 
and  recognizes  that  disaster  recovery 
from  environmental  and  technological 
&ilures  often  involve  the  same 
considerations. 

Training  (in.C.2.).  Paragraph  in.C.2.  of 
the  proposed  Guidelines  provided  that 
an  institution's  information  security 
program  should  include  a  training 
component  designed  to  train  employees 
to  recognize,  respond  to,  and  report 
unauthorized  attempts  to  obtain 
customer  information.  The  Agencies 
received  several  comments  suggesting 
that  this  provision  directed  staff  of 
financial  institutions  to  report  suspected 
attempts  to  obtain  customer  information 
to  law  enforcement  agencies  rather  than 
to  the  management  of  the  financial 
institution.  The  Agencies  did  not  intend 
that  result,  and  note  that  nothing  in  the 
Guidelines  alters  other  applicable 
requirements  and  procediires  for 
reporting  suspicious  activities.  For 
purposes  of  these  Guidelines,  the 
Agencies  believe  that,  as  part  of  a 
training  program,  staff  should  be  made 
aware  both  of  federal  reporting 
requirements  and  an  institution's 
procedures  for  reporting  suspicious 
activities,  including  attempts  to  obtain 
access  to  customer  information  without 
proper  authority. 

Ine  final  Guidelines  amend  the 
provision  governing  training  to  state 
that  a  financial  institution's  information 
security  program  should  include  a 
training  component  designed  to 
implement  the  institution's  information 
security  policies  and  procedures.  The 
Agencies  believe  that  the  appropriate 
focus  for  the  training  should  be  on 
compliance  with  the  institution's 
seciirity  program  generally  and  not  just 
on  the  limited  aspects  identified  in ' 
proposed  III.C.2.  The  provisions 
governing  reporting  have  been  moved  to 
paragraph  m.C.l.g.,  which  addresses 
response  programs  in  general. 

testing  (in.C.3.).  Paragraph  III.C.3.  of 
the  proposed  Guidelines  provided  that 
an  information  security  program  should 
include  regular  testing  of  key  controls, 
systems,  and  procedures.  The  proposal 
provided  that  the  frequency  and  nature 
of  the  testing  should  be  determined  by 
the  risk  assessment  and  adjusted  as 
necessary  to  reflect  changes  in  both 
internal  and  external  conditions.  The 
proposal  also  provided  that  the  tests  are 
to  be  conducted,  where  appropriate,  by 
independent  third  parties  or  staff 
independent  of  those  that  develop  or 
maintain  the  seciuity  program.  Finally, 
the  proposal  stated  that  test  results  are 
to  be  reviewed  by  independent  third 
parties  or  staff  independent  of  those  that 
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conducted  the  test.  The  Agencies 
requested  comment  on  whether  specific 
types  of  seciuity  tests,  such  as 
penetration  tests  or  intrusion  detection 
tests,  should  be  required. 

The  most  frequent  comment  regarding 
testing  of  key  controls  was  that  the 
Agencies  should  not  require  specific 
tests.  Commenters  noted  that  because 
technology  changes  rapidly,  the  tests 
specified  in  the  Guidelines  will  become 
obsolete  and  other  tests  will  become  the 
standard.  Consequently,  according  to 
these  commenters,  the  Guidelines 
should  identify  areas  where  testing  may 
be  appropriate  without  requiring  a 
financial  institution  to  implement  a 
specific  test  or  testing  procedure. 
Several  conunenters  noted  that  periodic 
testing  of  information  seciuity  controls 
is  a  sound  idea  and  is  an  appropriate 
standard  for  inclusion  in  these 
Guidelines. 

The  Agencies  believe  that  a  variety  of 
tests  may  be  used  to  ensure  the  controls, 
systems,  and  procedures  of  the 
information  security  program  work 
properly  and  also  recognize  that  such 
tests  will  progressively  change  over 
time.  The  Agencies  believe  that  the 
particular  tests  that  may  be  applied 
should  be  left  to  the  discretion  of 
management  rather  than  specified  in 
advance  in  these  Guidelines. 
Accordingly,  the  final  Guidelines  do  not 
require  a  financial  institution  to  apply 
specific  tests  to  evaluate  the  key  control 
systems  of  its  information  security 
program. 

Ine  Agencies  also  invited  comment 
regarding  the  appropriate  degree  of 
independence  that  should  be  specified 
in  the  Guidelines  in  connection  with  the 
testing  of  information  seciuity  systems 
and  the  review  of  test  results.  The 
proposal  asked  whether  the  tests  or 
reviews  of  tests  be  conducted  by 
persons  who  are  not  employees  of  the 
financial  institution.  The  proposal  also 
asked  whether  enfployees  may  conduct 
the  testing  or  may  review  test  results, 
and  what  measures,  if  any,  are 
appropriate  to  assure  their 
independence. 

Some  conunenters  interpreted  the 
proposal  as  requiring  three  separate 
teams  of  people  to  provide  sufficient 
independence  to  control  testing:  one 
team  to  operate  the  system;  a  second 
team  to  test  the  system;  and  a  third  team 
to  review  test  results.  This  approach, 
they  argued,  would  be  too  burdensome 
and  expensive  to  implement.  The 
Agencies  believe  that  the  critical  need     . 
for  independence  is  between  those  who 
operate  the  systems  and  those  who 
either  test  them  or  review  the  test 
results.  Therefore,  the  final  Guidelines 
low  require  that  tests  should  be 


conducted  or  reviewed  by  persons  who 
are  independent  of  those  who  operate 
the  systems,  including  the  management 
of  those  systems. 

Whether  a  financial  institution  should 
use  third  parties  to  either  conduct  tests 
or  review  their  results  depends  upon  a 
number  of  factors.  Some  financial 
institutions  may  have  the  capability  to 
thoroughly  test  certain  systems  in-house 
and  review  the  test  results  but  will  need 
the  assistance  of  third  party  testers  to 
assess  other  systems.  For  example,  an 
institution's  internal  audit  department 
may  be  sufficiently  trained  and 
independent  for  the  purposes  of  testing 
certain  key  controls  and  providing  test 
results  to  decision  makers  independent 
of  system  managers.  Some  testing  may 
be  conducted  by  third  parties  in 
connection  with  the  actual  installation 
or  modification  of  a  particular  program. 
In  each  instance,  management  needs  to 
weigh  the  benefits  of  testing  and  test 
review  by  third  parties  against  its  own 
resources  in  this  area,  both  in  terms  of 
expense  and  reliability. 

Ongoing  adjustment  of  program. 
Paragraph  III.C.4.  of  the  proposal 
required  an  institution  to  monitor, 
evaluate  and  adjust,  as  appropriate,  the 
information  security  program  in  light  of 
any  relevant  changes  in  technology,  the 
sensitivity  of  its  customer  information, 
and  internal  or  external  threats  to 
information  security.  This  provision 
was  previously  located  in  the  paragraph 
titled  "Manage  and  Control  Risk". 
While  there  were  no  comments  on  this 
provision,  the  Agencies  wanted  to 
highlight  this  concept  and  clarify  that 
this  provision  is  applicable  to  an 
institutions'  entire  information  security 
program.  Therefore,  this  "provision  is 
now  separately  identified  as  new 
paragraph  III.E.  of  the  final  Guidelines, 
discussed  below. 

III.D.  Oversee  Service  Provider 
Arrangements 

The  Agencies'  proposal  addressed 
service  providers  in  two  provisions.  The 
Agencies  provided  that  an  institution 
should  consider  contract  provisions  and 
oversight  mechanisms  to  protect  the 
security  of  customer  information 
maintained  or  processed  by  service 
providers  as  one  of  the  proposed 
elements  to  be  considered  in 
establishing  risk  management  policies 
and  procedures  (proposed  paragraph 
m.C.l.g.).  Additionally,  proposed 
paragraph  HI.D.  provided  that,  when  an 
institution  uses  an  outsourcing 
arrangement,  the  institution  would 
continue  to  be  responsible  for 
safeguarding  customer  information  that 
it  gives  to  the  service  provider.  That 
proposed  paragraph  also  provided  that 


the  institution  must  use  due  diligence  in 
managing  and  monitoring  the 
outsourcing  arrangement  to  confirm  that 
its  service  providers  would  protect 
customer  information  consistent  with 
the  Guidelines. 

The  Agencies  requested  comment  on 
the  appropriate  treatment  of  outsourcing 
arrangements,  such  as  whether  industry 
best  practices  are  available  regarding 
effective  monitoring  of  service  provider 
security  precautions,  whether  service 
providers  accommodate  requests  for 
specific  contract  provisions  regarding 
information  security,  and,  to  the  extent 
that  service  providers  do  not 
accommodate  these  requests,  whether 
financial  institutions  implement 
effective  information  security  programs. 
The  Agencies  also  requested  comment 
on  whether  institutions  would  find  it 
helpful  if  the  Guidelines  contained 
specific  contract  provisions  requiring 
service  provider  performance  standards 
in  connection  with  the  security  of 
customer  information. 

The  Agencies  received  one  example  of 
best  practices,  but  the  commenter  did 
not  recommend  that  they  be  included  in 
the  Guidelines.  While  some  commenters 
suggested  that  the  Guidelines  include 
best  practices,  other  commenters  stated 
that,  given  the  various  types  of  financial 
institutions,  there  could  be  a  variety  of 
best  industry  practices.  Another 
commenter  stated  that  best  practices 
could  become  minimum  requirements 
that  result  in  inappropriate  burdens. 
The  Agencies  recognize  that  information 
security  practices  are  likely  to  evolve 
rapidly,  and  thus  believe  that  it  is 
inappropriate  to  include  best  practices 
in  the  final  Guidelines. 

Commenters  were  mixed  as  to 
whether  service  providers  are  receptive 
to  contract  modifications  to  protect 
customer  information.  Commenters 
were  uniform,  however,  in  stating  that 
an  institution's  obligation  to  monitor 
service  providers  should  not  include  on- 
site  audits  by  the  institution  or  its  agent 
The  commenters  stated  that,  in  addition 
to  the  expense  for  financial  institutions, 
the  procedure  would  place  an 
inordinate  burden  on  many  service 
providers  that  process  customer 
information  for  multiple  institutions. 
Several  commenters  noted  that  the 
service  providers  often  contract  for 
audits  of  their  systems  and  that 
institutions  should  be  able  to  rely  upon 
those  testing  procedures.  Some 
commenters  recommended  that  an 
institution's  responsibility  for 
information  given  to  service  providers 
require  only  that  the  institution  enter 
into  appropriate  contractual 
arrangements.  However,  commenters 
also  indicated  that  requiring  specific 
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contract  provisions  would  not  be 
consistent  with  the  development  of 
flexible  Guidelines  and  recommended 
against  the  inclusion  of  specific 
provisions. 

The  Agencies  believe  that  financial 
institutions  should  enter  into 
appropriate  contracts,  but  also  believe 
that  these  contracts,  alone,  are  not 
sufficient.  Therefore,  the  final 
Guidelines,  in  paragraph  m.D.,  include 
provisions  relating  to  selecting, 
contracting  with,  and  monitoring 
service  providers. 

The  mial  Guidelines  require  that  an 
institution  exercise  appropriate  due 
diligence  in  the  selection  of  service 
providers.  Due  diligence  should  include 
a  review  of  the  measures  taken  by  a 
service  provider  to  protect  customer 
information.  As  previously  noted  in  the 
discussion  of  "service  provider",  it  also 
should  include  a  review  of  the  controls 
the  service  provider  has  in  place  to 
ensure  that  any  subservicer  used  by  the 
service  provider  will  be  able  to  meet  the 
objectives  of  these  Guidelines. 

The  final  Guidelines  also  require  that 
a  financial  institution  have  a  contract 
with  each  of  its  service  providers  that 
requires  each  provider  to  implement 
appropriate  measures  designed  to  meet 
the  objectives  of  these  Guidelines  (as 
stated  in  paragraph  II.B.).  This  provision 
does  not  require  a  service  provider  to 
have  a  security  program  in  place  that 
complies  with  each  paragraph  of  these 
Guidelines.  Instead,  by  stating  that  a 
service  provider's  secvuity  measures 
need  only  achieve  the  objectives  of  these 
Guidelines,  the  Guidelines  provide 
flexibility  for  a  service  provider's 
information  security  measures  to  difier 
from  the  program  that  a  financial 
institution  implements.  The  Agencies 
have  provided  a  two-year  transition 
period  dtuing  which  institutions  may 
bring  their  outsourcing  contracts  into 
compliance.  [See  discussion  of 
paragraph  in.F.)  The  Agencies  have  not 
included  model  contract  language,  given 
our  belief  that  the  precise  terms  of 
service  contracts  are  best  left  to  the 
parties  involved. 

Each  financial  institution  must  also 
exercise  an  appropriate  level  of 
oversight  over  each  of  its  service 
providers  to  confirm  that  the  service 
provider  is  implementing  the  provider's 
security  measiues.  The  Agencies  have 
amended  the  Guidelines  as  proposed  to 
include  greater  flexibility  with  regard  to 
the  monitoring  of  service  providers.  A 
financial  institution  need  only  monitor 
its  outsourcing  arrangements  if  such 
oversight  is  indicated  by  an  institution's 
own  risk  assessment.  The  Agencies 
recognize  that  not  all  outsourcing 
arrangements  wUl  need  to  be  monitored 


or  monitored  in  the  same  fashion.  Some 
service  providers  will  be  financial 
institutions  that  are  directly  subject  to 
these  Guidelines  or  other  standards 
promulgated  by  their  primary  regulator 
under  section  501(b).  Other  service 
providers  may  already  be  subject  to 
legal  and  professional  standards  that 
require  them  to  safeguard  the 
institution's  customer  information. 
Therefore,  the  final  Guidelines  permit 
an  institution  to  do  a  risk  assessment 
taking  these  factors  into  account  and 
determine  for  themselves  which  service 
providers  will  need  to  be  monitored. 

Even  where  monitoring  is  warranted, 
the  Guidelines  do  not  require  on-site 
inspections.  Instead,  the  Guidelines 
state  that  this  monitoring  can  be 
accomplished,  for  example,  through  the 
periodic  review  of  the  service  provider's 
associated  audits,  simunaries  of  test 
results,  or  equivalent  measures  of  the 
service  provider.  The  Agencies  expect 
that  institutions  will  arrange,  when 
appropriate,  through  contracts  or 
otherwise,  to  receive  copies  of  audits 
and  test  result  information  sufficient  to 
assure  the  institution  that  the  service 
provider  implements  information 
security  measures  that  are  consistent 
with  its  contract  provisions  regarding 
the  security  of  customer  information. 
The  American  Institute  of  Certified 
Public  Accountants  Statement  of 
Auditing  Standards  No.  70,  captioned 
"Reports  on  the  Processing  of 
Transactions  by  Service  Organizations" 
(SAS  70  report),  is  one  commonly  used 
external  audit  tool  for  service  providers. 
Information  contained  in  an  SAS  70 
report  may  enable  an  institution  to 
assess  whether  its  service  provider  has 
information  security  measures  that  are 
consistent  with  representations  made  to 
the  institution  diuing  the  service 
provider  selection  process. 

in.E.  Adjust  the  Program 

Paragraphs  III.B.3  and  III.C.4.  of  the 
proposed  Guidelines  both  addressed  a 
financial  institution's  obligations  when 
circumstances  change.  Both  paragraph 
III.B.3.  (which  set  forth  management's 
responsibilities  with  respect  to  its  risk 
assessment)  and  paragraph  III.C.4. 
(which  focused  on  the  adequacy  of  an 
institution's  information  seciirity 
program)  identified  the  possible  need 
for  changes  to  an  institution's  program 
in  light  of  relevant  changes  to 
technology,  the  sensitivity  of  customer 
information,  and  internal  or  external 
threats  to  the  information  seciuity. 

The  Agencies  received  no  comments 
objecting  to  the  statements  in  these 
paragraphs  of  the  need  to  adjust  a 
financial  institution's  program  as 
circumstances  change.  While  the 


Agencies  have  not  changed  the 
substance  of  these  provisions  in  the 
final  Guidelines,  we  have,  however, 
made  a  stylistic  change  to  simplify  the 
Guidelines.  The  final  Guidelines 
combine,  in  paragraph  m.E.,  the 
provisions  previously  stated  separately. 
Consistent  with  the  proposal,  this 
paragraph  provides  that  each  financial 
institution  must  monitor,  evaluate,  and 
adjust  its  information  security  program 
in  light  of  relevant  changes  in 
technology,  the  sensitivity  of  its 
customer  information,  internal  or 
external  threats  to  information,  and  the 
institution's  own  changing  business 
arrangements.  This  would  include  an 
analysis  of  risks  to  customs 
information  posed  by  new  technology 
(and  any  needed  program  adjustments) 
before  a  financial  institution  adopts  the 
technology  in  order  to  determine 
whether  a  security  program  remains 
adequate  in  light  of  the  new  risks 
presented.*  2 

in.F.  Report  to  the  Board 

Paragraph  III.A.2.C.  of  the  proposal  set 
out  management's  responsibilities  for 
reporting  to  its  board  of  directors.  As 
previously  discussed,  the  final 
Guidelines  have  removed  specific 
requirements  for  management,  but 
instead  allow  a  financial  institution  to 
determine  who  within  the  organization 
should  carry  out  a  given  responsibility. 
The  board  reporting  reqxiirement  thus 
has  been  amended  to  require  that  a 
financial  institution  report  to  its  board, 
and  that  this  report  be  at  least  annual. 
Paragraph  m.F.  of  the  final  Guidelines 
sets  out  this  requirement. 

The  Agencies  invited  conunent 
regarding  the  appropriate  frequency  of 
reports  to  the  board,  including  whether 
reports  should  be  monthly,  quarterly,  or 
annually.  The  Agencies  received  a 
number  of  comments  recommending 
that  no  specific  frequency  be  mandated 
by  the  Guidelines  and  that  each 
financial  institution  be  permitted  to 
establish  its  own  reporting  period. 


"  For  additional  information  concerning  how  a 
financial  institution  should  identify,  measure, 
monitor,  and  control  risks  associated  with  the  use 
of  technology,  see  OCC  Bulletin  98-3  concerning 
technology  risk  management,  which  may  be 
obtained  on  the  Internet  at  http:// 
www.occ.treas.gov/ftp/bulletin/9a-3.txt.;  Federal 
Reserve  SR  letter  98-9  on  Assessment  of 
Information  Technology  in  the  Risk-Fociued 
Frameworks  for  the  Supervision  of  Community 
Banks  and  Large  Complex  Banking  Organizations, 
April  20,  1998,  http://www.federalreserve.gov/ 
boarddocs/SRLETTERS/1998/SR9809.HTM:  FDIC 
FIL  99-68  concerning  risk  assessment  tools  and 
practices  for  information  security  systems  at  http:/ 
/www.fdic.gov/news/news/financial/1999/ 
fil996B.htm}.,  OTS's  CEO  Letter  70,  Statement  on 
Retail  On-Line  Personal  Computer  Banking,  (June 
23, 1997),  available  at  http://www.ots.treas.gov/ 
docs/2S070.pdf. 
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Several  commenters  stated  that  if  a 
reporting  period  is  required,  then  it 
should  be  not  less  than  annually  unless 
some  material  event  triggers  the  need  for 
^n  interim  report. 

I  The  Agencies  expect  that  in  all  cases, 
management  will  provide  its  board  (or 
the  appropriate  board  committee)  a 
written  report  on  the  information 
security  program  consistent  with  the 
Guidelines  at  least  annually. 
Management  of  financial  institutions 
with  more  complex  information  systems 
may  find  it  necessary  to  provide 
information  to  the  board  (or  a 
committee)  on  a  more  fi^quent  basis. 
Similarly,  more  frequent  reporting  will 
be  appropriate  whenever  a  material 
event  affecting  the  system  occurs  or  a 
material  modification  is  made  to  the 
system.  The  Agencies  expect  that  the 
content  of  these  reports  wUl  vary  for 
each  financial  institution,  depending 
upon  the  nature  and  scope  of  its 
activities  as  well  as  the  different 
circumstances  that  it  will  confront  as  it 
implements  and  maintains  its  program. 

ni.G.  Implement  the  Standards 

Paragraph  m.E.  of  the  proposal 
described  the  timing  requirements  for 
the  implementation  of  these  standards. 
It  provided  that  each  financial 
institution  is  to  take  appropriate  steps  to 
fully  implement  an  information  security 

Erogram  pursuant  to  these  Guidelines 
y  July  1,2001. 

"The  Agencies  received  several 
comments  suggesting  that  the  proposed 
effective  date  be  extended  for  a  period 
of  12  to  18  months  because  financial 
institutions  are  currently  involved  in 
efforts  to  meet  the  requirements  of  the 
final  Privacy  Rule  by  the  compliance 
deadline,  July  1,  2001.  The  Agencies 
believe  that  the  dates  for  full 
compliance  with  these  Guidelines  and 
the  Privacy  Rule  should  coincide. 
Financial  institutions  are  required,  as 
part  of  their  initial  privacy  notices,  to 
disclose  their  policies  and  practices 
with  respect  to  protecting  the 
confidentiality  and  security  of 
nonpublic  personal  information.  See 

§ .6(a)(8).  Each  Agency  has  provided 

in  the  appendix  to  its  Privacy  Rule  that 
a  financial  institution  may  satisfy  this 
disclosure  requirement  by  advising  its 
customers  that  the  institution  maintains 
physical,  electronic,  and  procedural 
safeguards  that  comply  with  federal 
standards  to  guard  customers' 
nonpublic  personal  information.  See 
appendix  A-7.  The  Agencies  believe 
that  this  disclosure  will  be  meaningful 
only  if  the  final  Guidelines  are  effective 
when  the  disclosure  is  made.  If  the 
efiiective  date  of  these  Guidelines  is 
extended  beyond  July  1,  2001,  then  a 


financial  institution  may  be  placed  in 
the  position  of  providing  an  initial 
notice  regarding  confidentiality  and 
security  and  thereafter  amending  the 
privacy  policy  to  accurately  refer  to  the 
federal  standards  once  they  became 
effective.  For  these  reasons,  the 
Agencies  have  retained  July  1,  2001,  as 
the  effective  date  for  these  Guidelines. 

However,  the  Agencies  have  included 
a  transition  rule  for  contracts  with 
service  providers.  The  transition  rule, 
which  parallels  a  similar  provision  in 
the  Privacy  Rule,  provides  a  two-year 
period  for  grandfathering  existing 
contracts.  Thus  a  contract  entered  into 
on  or  before  the  date  that  is  30  dayS  after 
publication  of  the  final  Guidelines  in 
the  Federal  Register  satisfies  the 
provisions  of  this  part  until  July  1,  2003, 
even  if  the  contract  does  not  include 
provisions  delineating  the  servicer's 
duties  and  responsibilities  to  protect 
customer  information  described  in 
paragraph  III.D. 

Location  of  Guidelines:  These 
guidelines  have  been  published  as  an 
appendix  to  each  Agency's  Standards 
for  Safety  and  Soundness.  For  the  OCC, 
those  regulations  appear  at  12  CFR  part 
30;  for  the  Board,  at  12  CFR  part  208; 
for  the  FDIC,  at  12  CFR  part  364;  and  for 
the  OTS.  at  12  CFR  part  570.  The  Board 
also  is  amending  12  CFR  parts  211  and 
225  to  apply  the  Guidelines  to  other 
institutions  that  it  supervises. 

The  Agencies  will  apply  the  rules 
already  in  place  to  require  the 
submission  of  a  compliance  plan  in 
appropriate  circumstances.  For  the  OCC, 
those  regulations  appear  at  12  CFR  part 
30;  for  the  Board  at  12  CFR  part  263;  for 
the  FDIC  at  12  CFR  part  308,  subpart  R; 
and  for  the  OTS  at  12  CFR  part  570.  The 
final  rules  make  conforming  changes  to 
the  regulatory  text  of  these  parts. 

Rescission  of  Year  2000  Standards  for 
Safety  and  Soundness:  The  Agencies 
previously  issued  guidelines 
establishing  Year  2000  safety  and 
soundness  standards  for  insured 
depository  institutions  pursuant  to 
section  39  of  the  FDI  Act.  Because  the 
events  for  which  these  standards  were 
issued  have  passed,  the  Agencies  have 
concluded  that  the  guidelines  are  no 
longer  necessary  and  proposed  to 
rescind  the  standards  as  part  of  this 
rulemaking.  The  Agencies  requested 
comment  on  whether  rescission  of  these 
standards  is  appropriate.  Those 
commenters  responding  to  this  request 
were  unanimous  in  recommending  the 
rescission  of  the  Year  2000  Standards, 
and  the  Agencies  have  rescinded  these 
standards.  These  standards  appeared  for 
the  OCC  at  12  CFR  part  30,  appendix  B 
and  C;  for  the  Board  at  12  CFR  part  208, 
appendix  D-2;  for  the  FDIC  at  12  CFR 


part  364,  appendix  B;  and  for  the  OTS 
at  12  CFR  part  570,  appendix  B. 
Accordingly,  the  Agencies  hereby 
rescind  the  Year  2000  Standards  for 
Safety  and  Soundness,  effective  thirty 
(30)  days  after  the  publication  date  of 
this  notice  of  the  joint  final  rule. 

IV.  Regulatory  Anal3r8i8 

A.  Paperwork  Reduction  Act 

The  Agencies  have  determined  that 
this  rule  does  not  involve  a  collection  of 
information  pursuant  to  the  provisions 
of  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.). 

B.  Regulatory  Flexibility  Act 

OCC:  Under  the  Regulatory  Flexibility 
Act  (RFA),  the  OCC  must  either  provide 
a  Final  Regulatory  Flexibility  Analysis 
(FRFA)  with  these  final  Guidelines  or 
certify  that  the  final  Guidelines  "will 
not,  if  promulgated",  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. '^  The  OCC  has 
evaluated  the  effects  of  these  Guidelines 
on  small  entities  and  is  providing  the 
following  FRFA. 

Although  the  OCC  specifically  sought 
comment  on  the  costs  to  small  entities 
of  establishing  and  op>erating 
information  security  programs,  no 
commenters  provided  specific  cost 
information.  Instead,  commenters 
confirmed  the  OCC's  conclusion  that 
most  if  not  all  institutions  already  have 
information  security  programs  in  place, 
because  the  standards  reflect  good 
business  practices  and  existing  OCC  and 
FFIEC  guidance.  Some  comments 
indicated,  however,  that  institutions 
will  have  to  formalize  or  enhance  their 
information  security  programs. 
Accordingly,  the  OCC  considered 
certifying,  under  section  605(b)  of  the 
RFA,  that  these  Guidelines  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
However,  given  that  the  guidance 
previously  issued  by  the  OCC  and  the 
FFIEC  is  not  completely  identical  to  the 
Guidelines  being  adopted  in  this 
rulemaking,  the  Guidelines  are  likely  to 
have  some  impact  on  all  affected 
institutions.  While  the  OCC  believes 
that  this  impact  will  not  be  substantial 
in  the  case  of  most  small  entities,  we 
nevertheless  have  prepared  the 
following  FRFA. 


>'The  RFA  defines  the  term  "small  entity"  in  S 
U.S.C  601  by  reference  to  a  definition  published  by 
the  Small  Business  Administration  (SBAj.  The  SBA 
has  defined  a  "small  entity"  for  banking  purposes 
as  a  national  or  commercial  bank,  or  savings 
institution  with  less  than  SlOO  million  in  assets. 
See  13  CFR  121.201. 
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1.  Reasons  for  Final  Action 

The  OCC  is  issuing  these  Guidelines 
under  section  501(b)  of  the  G-L-B  Act. 
Section  501(b)  requires  the  OCC  to 
publish  standards  for  financial 
institutions  subject  to  its  jurisdiction 
relating  to  administrative,  technical  and 
physical  standards  to:  (1)  insure  the 
security  and  confidentiality  of  customer 
records  and  information;  (2)  protect 
against  any  anticipated  threats  or 
hazards  to  the  security  or  integrity  of 
such  records;  and  (3)  protect  against 
unauthorized  access  to  or  use  of  such 
records  or  information  which  could 
result  in  substantial  harm  or 
inconvenience  to  any  customer. 

2.  Objectives  of  and  Legal  Basis  for  Final 
Action 

The  objectives  of  the  Guidelines  are 
described  in  the  Supplementary 
Information  section  above.  The  legal 
bases  for  the  Guidelines  are:  12  U.S.C. 
93a,  1818.  1831p-l,  and  3102(b)  and  15 
use  6801  and  6805(b)(1). 

3.  Small  Entities  to  Which  the  Rule  Will 
Apply 

The  OCC's  final  Guidelines  will  apply 
to  approximately  2300  institutions, 
including  national  banks,  federal 
branches  and  federal  agencies  of  foreign 
banks,  and  certain  subsidiaries  of  such 
entities.  The  OCC  estimates  that 
approximately  1125  of  these  institutions 
are  small  institutions  with  assets  less 
than  $100  million. 

4.  Projected  Reporting,  Recordkeeping, 
and  Other  Compliance  Requirements; 
Skills  Required 

The  Gmdelines  do  not  require  any 
reports  to  the  OCC,  however,  they 
require  all  covered  institutions  to 
develop  and  implement  a  written 
information  security  program  comprised 
of  several  elements.  Institutions  must 
assess  the  risks  to  their  customer 
information  and  adopt  appropriate 
measures  to  control  those  risks. 
Institutions  must  then  test  these  security 
measures  and  adjust  their  information 
security  programs  in  light  of  any 
relevant  changes.  In  addition, 
institutions  must  use  appropriate  due 
diligence  in  selecting  service  providers, 
and  require  service  providers,  by 
contract,  to  implement  appropriate 
security  measures.  The  Guidelines  also 
require  institutions  to  monitor  their 
service  providers,  where  appropriate,  to 
confirm  they  have  met  their  contractual 
obligations.  Finally,  the  Guidelines 
require  the  board  of  directors  or  an 
appropriate  committee  of  the  board  of 
each  institution  to  approve  the 
institution's  information  security 
program  and  to  oversee  its 


implementation.  To  facilitate  board 
oversight,  the  institution  must  provide 
to  the  board  or  to  the  board  committee 
a  report,  at  least  annually,  describing 
the  overall  status  of  the  institution's 
information  security  program  and  the 
institution's  compliance  with  the 
Guidelines. 

Because  the  information  secxirity 
program  described  above  reflects 
existing  supervisory  guidance,  the  OCC 
believes  that  most  institutions  already 
have  the  expertise  to  develop, 
implement,  and  maintain  the  program. 
However,  if  they  have  not  already  done 
so,  institutions  will  have  to  retain  the 
services  of  someone  capable  of  assessing 
threats  to  the  institution's  customer 
information.  Institutions  that  lack  an 
adequate  information  security  program 
also  will  have  to  have  personnel  capable 
of  developing,  implementing  and  testing 
security  measures  to  address  these 
threats.  Institutions  that  use  service 
providers  may  require  legal  skills  to 
draft  appropriate  language  for  contracts 
with  service  providers. 

5.  Public  Comment  and  Significant 
Alternatives 

The  OCC  did  not  receive  any  public 
comment  on  its  initial  regulatory 
flexibility  analysis,  although  it  did 
receive  comments  on  the  proposed 
Guidelines,  and  on  the  impact  of  the 
Guidelines  on  small  entities  in 
particular.  The  comments  received  by 
the  OCC  and  the  other  Agencies  are 
discussed  at  length  in  the 
supplementary  information  above. 
While  some  commenters  suggested  that 
the  OCC  exempt  small  institutions 
altogether,  the  OCC  has  no  authority 
under  the  statute  to  do  so.  The 
discussion  below  reviews  the  changes 
adopted  in  the  final  Guidelines  that  will 
minimize  the  economic  impact  of  the 
Guidelines  on  all  businesses. 

The  OCC  carefully  considered 
comments  from  small  entities  that 
encouraged  the  Agencies  to  issue 
guidelines  that  are  not  overly 
prescriptive,  that  provide  flexibility  in 
the  design  of  an  information  security 
program,  but  that  still  provide  small 
entities  with  some  guidance.  After 
considering  these  comments,  the  OCC 
determined  that  it  is  appropriate  to 
issue  the  standards  as  Guidelines  that 
allow  each  institution  the  discretion  to 
design  an  information  seciuity  program 
that  suits  its  particular  size  and 
complexity  and  the  nature  and  scope  of 
its  activities.  The  OCC  considered 
issuing  broader  Guidelines  that  would 
only  identify  objectives  to  be  achieved 
while  leaving  it  up  to  each  institution  to 
decide  what  steps  it  should  take  to 
ensure  that  it  meets  these  objectives. 


However,  the  OCC  concluded  that  such 
broad  guidance  iiltimately  would  be  less 
helpful  than  would  be  guidelines  that 
combine  the  flexibility  sought  by 
commenters  with  meaningful  guidance 
on  factors  that  an  institution  should 
consider  and  steps  that  the  institution 
should  take.  The  OCC  also  considered 
the  utility  of  more  prescriptive 
guidelines,  but  rejected  that  approach 
out  of  concern  that  it  likely  would  be 
more  burdensome,  could  interfere  with 
innovation,  and  could  impose 
requirements  that  would  be 
inappropriate  in  a  given  situation. 
While  the  Guidelines  are  not  overly 
detailed,  they  provide  guidance  by 
establishing  the  process  an  institution 
will  need  to  follow  in  order  to  protect 
its  customer  information  and  by 
identifying  security  measures  that  are 
likely  to  have  the  greatest  applicability 
to  national  banks  in  general. 

Most  commenters  supported  the  use 
of  the  more  narrow  definition  of 
"customer"  in  the  Guidelines  as  is  used 
in  the  Privacy  Rule  rather  than  a  broad 
definition  that  would  apply  to  all 
records  under  the  control  of  a  financial 
institution.  Commenters  maintained 
that  two  different  definitions  would  be 
confusing  and  also  inconsistent  with  the 
use  of  the  term  "customer"  in  section 
501  of  the  G-L-B  Act.  The  OCC 
considered  using  the  broader  definition, 
but  determined  that  information 
sectirity  could  be  addressed  more 
broadly  through  other  vehicles.  For  the 
sake  of  consistency,  the  final  Guidelines 
adopt  the  narrower  definition  and  apply 
only  to  records  of  consumers  who  have 
established  a  continuing  relationship 
with  an  institution  imder  which  the 
institution  provides  one  or  more 
financial  products  or  services  to  the 
consumer  to  be  used  primarily  for 
personal,  family  or  household  purposes, 
the  definition  used  in  the  Privacy  Rule. 

Many  commenters  criticized  the  list 
of  proposed  objectives  for  each  financial 
institution's  information  security 
program  which  generally  reflected  the 
statutory  objectives  in  section  501(b). 
According  to  these  comments,  the 
objectives  were  stated  in  a  manner  that 
made  them  absolute,  unachievable,  and 
therefore  burdensome.  The  final 
Guidelines  have  been  drafted  to  clarify 
these  objectives  by  stating  that  each 
security  program  is  to  be  "designed"  to 
accomplish  the  objectives  stated. 

Commenters  wanted  board 
involvement  in  the  development  and 
implementation  of  an  information 
security  program  left  to  the  discretion  of 
the  financial  institution.  Conunenters 
also  asked  the  OCC  to  clarify  that  the 
board  may  delegate  to  a  committee 
responsibility  for  involvement  in  the 
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institution's  security  program.  While  the 
final  Guidelines  as  drafted  continue  to 
place  responsibility  on  an  institution's 
board  to  approve  and  exercise  general 
oversight  over  the  program,  they  now 
clarify  that  a  committee  of  the  board 
may  approve  the  institution's  written 
security  program.  In  addition,  the 
Guidelines  permit  the  board  to  assign 
specific  implementation  responsibilities 
to  a  conunittee  or  an  individual. 

The  OCC  considered  requiring  an 
institution  to  designate  a  Corporate 
Secimty  Officer.  However,  the  agency 
agreed  with  commenters  that  a  fiiiancial 
institution  is  in  the  best  position  to 
determine  who  should  be  assigned 
specific  roles  in  implementing  the 
institution's  security  program. 
Therefore,  the  Guidelines  do  not 
include  this  requirement. 

The  proposal  identifying  various 
security  measures  that  an  institution 
should  consider  in  evaluating  the 
adequacy  of  its  policies  and  procedures 
was  criticized  by  many  commenters. 
These  commenters  misinterpreted  the 
list  of  measures  and  believed  each 
measure  to  be  mandatory.  Small  entities 
conunented  that  these  measures  were 
overly  comprehensive  and  burdensome. 
As  discussed  previously  in  the 
preamble,  the  OCC  did  not  intend  to 
suggest  that  every  institution  must 
adopt  every  one  of  the  measures.  To 
highlight  the  OCC's  intention  that  an 
institution  must  determine  for  itself 
which  measures  will  be  appropriate  for 
its  own  risk  profile,  the  final  Guidelines 
now  clearly  state  that  each  financial 
institution  must  consider  whether  the 
security  elements  listed  are  appropriate 
for  the  institution  and,  if  so,  adopt  those 
elements  an  institution  concludes  are 
appropriate. 

Commenters  noted  that  testing  could 
be  burdensome  and  costly,  especially 
for  small  entities.  The  OCC  considered 
mandating  specific  tests,  but  determined 
that  with  changes  in  technology,  such 
tests  could  become  obsolete,  "nierefore, 
the  final  Guidelines  permit  management 
to  exercise  its  discretion  to  determine 
the  fiequency  and  types  of  tests  that 
need  to  be  conducted.  The  OCC 
considered  required  testing  or  the 
review  of  tests  to  be  conducted  by 
outside  auditors.  The  OCC  determined 
that  these  duties  could  be  performed 
effectively  by  an  institution's  own  stafi', 
if  staff  selected  is  sufficiently 
independent.  Therefore,  the  Guidelines 
permit  financial  institutions  to 
determine  for  themselves  whether  to  use 
third  parties  to  either  conduct  tests  or 
review  their  results  or  to  use  staff 
independent  of  those  that  develop  or 
maintain  the  institution's  security 
program. 


Many  commenters  objected  to 
provisions  in  the  proposal  requiring 
institutions  to  monitor  their  service 
providers.  Commenters  asserted  that  it 
would  be  burdensome  to  require  them 
to  monitor  the  activities  of  their  service 
providers  and  that  information  seciuity 
of  service  providers  should  be  handled 
through  contractual  arrangements.  The 
final  Guidelines  include  greater 
flexibility  with  regard  to  the  monitoring 
of  service  providers  than  was  provided 
in  the  proposal.  The  final  Guidelines 
recognize  that  some  service  providers 
will  be  financial  institutions  that  are 
directly  subject  to  these  Guidelines  or 
other  standards  promulgated  under 
section  501(b)  and  that  other  service 
providers  may  already  be  subject  to 
legal  and  professional  standards  that 
require  them  to  safeguard  the 
institution's  customer  information. 
Therefore,  the  final  Guidelines  permit 
an  institution  to  do  a  risk  assessment 
taking  these  factors  into  account  and  to 
determine  for  themselves  which  service 
providers  will  need  to  be  monitored. 
Where  monitoring  is  warranted,  the 
Guidelines  now  specify  that  monitoring 
can  be  accomplished,  for  example, 
through  the  periodic  review  of  the 
service  provider's  associated  audits, 
summaries  of  test  results,  or  equivalent 
measures  of  the  service  provider. 

In  addition,  after  considering  the 
comments  about  contracts  with  service 
providers  and  the  effective  date  of  the 
Guidelines,  the  OCC  also  adopted  a 
transition  rule,  similar  to  a  provision  in 
the  Privacy  Rule,  that  grandfathers 
existing  contracts  for  a  two-year  period. 

One  conmienter  requested  that 
smaller  community  banks  be  given 
additional  time  to  comply  with  the 
Gmdelines  because  having  to  comply 
with  the  new  Privacy  Rule  and  these 
Guidelines  vtrill  put  a  strain  on  the 
resources  of  smaller  banks.  The  OCC 
considered  this  request  but  did  not 
change  the  effective  date  of  the 
Guidelines  given  the  importance  of 
safeguarding  customer  information.  In 
addition,  most  institutions  already  have 
information  security  programs  in  place, 
and  the  OCC  has  addressed  this  concern 
by  adding  flexibility  to  the  final 
Gviidelines  in  a  variety  of  other  areas  as 
described  above. 

Board:  The  Regulatory  Flexibility  Act 
(5  U.S.C.  604)  requires  an  agency  to 
publish  a  final  regulatory  flexibility 
analysis  when  promulgating  a  final  rule 
that  was  subject  to  notice  and  comment. 

Need  for  and  objectives  of  Guidelines: 
As  discussed  above,  these  Guidelines 
implement  section  501  of  the  GLB  Act. 
The  objective  of  the  Guidelines  is  to 
establish  standards  for  financial 
institutions  that  are  subject  to  the 


Board's  jurisdiction  to  protect  the 
seoirity  and  confidentiality  of  their 
customers'  information.  In  particular, 
the  Guidelines  require  those  financial 
institutions  to  implement  a 
comprehensive  written  information 
security  program  that  includes: 

(1)  Assessing  the  reasonably 
foreseeable  internal  and  external  threats 
that  could  result  in  imauthorized 
disclosure,  misuse,  alteration,  or 
destruction  of  customer  information; 

(2)  Adopting  security  measures  that 
the  financial  institution  concludes  are 
appropriate  for  it;  and 

(3)  Overseeing  its  arrangements  with 
its  service  provider(s). 

Comments  on  the  initial  regulatory 
flexibility  analysis:  Although  few 
commenters  addressed  the  initial 
regulatory  flexibility  analysis 
specifically,  many  commenters 
addressed  the  regulatory  burdens  that 
were  discussed  in  that  analysis.  Several 
commenters  noted  that  certain  aspects 
of  the  proposal  may  tax  the 
comparatively  limited  resources  of 
small  institutions,  yet  few  commenters 
quantified  the  potential  costs  of 
compliance.  The  comments  received  by 
the  Board  and  the  other  Agencies  were 
discussed  in  the  supplementary 
information  above.  Those  comments 
that  are  closely  related  to  regulatory 
burden  are  highlighted  below: 

The  Board  requested  comment  on  the 
scope  of  the  term  "customer"  for 
purposes  of  the  Guidelines.  Many 
commentOTS  opposed  expanding  the 
proposed  scope  of  the  Guidelines  to 
apply  to  information  about  business 
customers  and  consumers  who  have  not 
established  continuing  relationships    - 
with  the  financial  institiition.  The 
commenters  stated  that  an  expanded 
sco{>e  would  impose  higher  costs  of 
developing  an  information  security 
program  and  would  be  inconsistent  with 
the  use  of  the  term  "customer"  in 
section  501  of  the  GLB  Act  and  the 
Agencies'  Privacy  Rule.  As  explained  in 
the  supplementary  information  above, 
the  Board  has  defined  "customer"  in  the 
final  Guidelines  in  the  same  way  as  that 

term  is  defined  in  section .3(h)  of  the 

Agencies'  Privacy  Rule. 

Many  commenters  urged  the  Board  to 
reduce  the  level  of  detail  about  the 
kinds  of  measures  that  would  be 
required  to  implement  an  information 
seciuity  program  under  the  proposed 
Guidelines.  Commenters  argued,  for 
instance,  that  requiring  particular 
testing  procedures  of  security  systems 
would  make  the  standards  too  onerous 
for  those  institutions  for  which  other 
kinds  of  tests  and  audits  would  be  more 
suitable.  In  a  similar  vein,  some 
commenters  proposed  that  the  Board 
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should  issue  examples  that  would 
illustrate  the  kinds  of  security  measures 
that,  if  adopted,  would  constitute 
compliance  with  the  Guidelines. 

The  Board  believes  that  many 
commenters  may  have  misinterpreted 
the  intent  of  the  original  proposal 
regarding  the  particular  safeguards  that 
would  be  expected.  The  provision  that 
requires  each  financial  institution  to 
consider  a  variety  of  seciuity  measures 
has  been  redrafted  in  an  effort  to  clarify 
that  the  Institution  must  determine  for 
itself  which  measures  will  be 
appropriate  to  its  own  risk  profile. 
Although  an  institution  is  required  to 
consider  each  of  the  security  measures 
listed  in  paragraph  UI.C.l.,  it  is  not 
obligated  to  incorporate  any  particular 
seciuity  measures  or  particular  testing 
procedures  into  its  information  security 
program.  Rather,  the  institution  may 
adopt  those  measures  and  use  those 
tests  that  it  concludes  are  appropriate. 
The  Board  is  mindful  that  institutions' 
operations  will  vary  in  their  complexity 
and  scope  of  activities  and  present 
different  risk  profiles  to  their  customer 
information.  Accordingly,  the  Board  has 
not  established  definitive  security 
measures  that,  if  adopted,  would 
constitute  compliance  with  the 
Guidelines. 

The  Board  asked  for  comments  on 
several  issues  related  to  the  appropriate 
security  standards  pertaining  to  an 
institution's  arrangements  with  its 
service  providers.  As  discussed  above, 
many  comments  addressed  these  issues 
and,  notably,  objected  to  a  provision 
that  would  require  an  institution  to 
monitor  its  service  providers  through 
on-site  audits.  Several  commenters 
noted  that  the  service  providers  often 
contract  for  audits  of  their  systems  and 
argued  that  an  institution  should  be  able 
to  rely  upon  those  testing  procediues. 
Commenters  also  recommended  that  an 
institution's  responsibility  for 
information  given  to  service  providers 
require  only  that  the  institution  enter 
into  appropriate  contractual 
arrangements.  The  Board  has  modified 
the  Guidelines  to  clarify  an  institution's 
responsibilities  vrith  respect  to  service 
providers.  The  Board  has  not  designed 
a  standard  that  would  require  a 
financial  institution  to  conduct  an  on- 
site  audit  of  its  service  provider's 
security  program.  Instead,  the  Board 
adopted  a  standard  that  requires  an 
institution  to  monitor  its  service 
provider  to  confirm  that  it  has  satisfied 
its  contractual  obligations,  depending 
upon  the  institution's  risk  assessment. 
In  the  course  of  conducting  its  risk 
assessment  and  determining  which 
service  providers  will  need  to  be 
monitored,  an  institution  may  take  into 


account  the  fact  that  some  of  its  service 
providers  may  be  financial  institutions 
that  are  directly  subject  to  these 
Guidelines  or  other  standards 
promulgated  by  their  primary  regulator 
under  section  501(b).  Fiulhermore,  after 
considering  the  comments  about 
contracts  with  service  providers  and  the 
effective  date  of  the  Guidelines,  the 
Board  also  adopted  a  transition  rule, 
which  parallels  a  similar  provision  in 
the  Privacy  Rule,  that  provides  a  two- 
year  period  for  grandfathering  existing 
contracts. 

Many  commenters  addressed  the 
biudens  that  would  be  imposed  by  the 
proposal  due  to  the  effective  date  and 
urged  the  Board  to  extend  the  proposed 
July  1,  2001,  effective  date  for  period 
ranging  from  one  to  two  years.  Most  of 
these  commenters  argued  that 
complying  with  the  proposed 
Guidelines  by  July  1 ,  2001 ,  would  place 
a  considerable  burden  on  their 
businesses,  particularly  because  the 
Guidelines  would  mandate  changes  to 
computer  software,  employee  training, 
and  compliance  systems.  As  discussed 
above,  the  Board  believes  that  the  dates 
for  full  compliance  with  these 
Guidelines  and  the  Privacy  Rule  should 
coincide.  Financial  institutions  are 
required,  as  part  of  their  initial  privacy 
notices,  to  describe  their  policies  and 
practices  with  respect  to  protecting  the 
confidentiality  and  seciuity  of 
nonpubUc  personal  information  (12  CFR 
216.6).  The  Board  believes  that  if  the 
effective  date  of  these  Guidelines  is 
extended  beyond  July  1,  2001,  then  a 
financial  institution  may  be  placed  in 
the  position  of  providing  an  initial 
notice  regarding^  confidentiality  and 
seciuity  and  thereafter  amending  the 
privacy  policy  to  acciuBtely  refer  to  the 
federal  standards  once  they  became 
effective.  Accordingly,  the  Board  has 
adopted  the  proposed  effective  date  of 
July  1,  2001. 

institutions  covered.  The  Board's  final 
Guidelines  will  apply  to  approximately 
9,500  institutions,  including  state 
member  banks,  bank  holding  companies 
and  certain  of  their  nonbank 
subsidiaries  or  affiliates,  state  uninsiued 
branches  and  agencies  of  foreign  banks, 
commercial  lending  companies  owned 
or  controlled  by  foreign  banks,  and  Edge 
and  Agreement  corporations.  The  Board 
estimates  that  over  4,500  of  the 
institutions  are  small  institutions  with 
assets  less  than  $100  million. 

New  compliance  requirements.  The 
final  Guidelines  contain  new 
compliance  requirements  for  all  covered 
institutions,  many  of  which  are 
contained  in  existing  supervisory 
guidance  and  examination  procedures. 
Nonetheless,  each  must  develop  and 


implement  a  written  information 
security  program.  As  part  of  that 
program,  institutions  will  be  required  to 
assess  the  reasonably  foreseeable  risks, 
taking  into  account  the  sensitivity  of 
customer  information,  and  assess  the 
sufficiency  of  policies  and  procedures 
in  place  to  control  those  risks. 
Institutions  that  use  third  party  service 
providers  to  process  customer 
information  must  exercise  appropriate 
due  diligence  in  selecting  them,  require 
them  by  contract  to  implement 
appropriate  measvu^s  designed  to  meet 
the  objectives  of  these  GuideUnes,  and 
depending  upon  the  institution's  risk 
assessment,  monitor  them  to  confirm 
that  they  have  satisfied  their  contractual 
obUgations.  As  part  of  its  compliance 
measures,  an  institution  may  need  to 
train  its  employees  or  hire  individuals 
with  professional  skills  suitable  to 
implementing  the  policies  and 
procediues  of  its  information  security 
program,  such  as  those  skills  necessary 
to  test  or  review  tests  of  its  security 
measures.  Some  institutions  may 
already  have  programs  that  meet  these 
requirements,  but  others  may  not. 

Minimizing  impact  on  small 
institutions.  The  Board  believes  the 
requirements  of  the  Act  and  these 
Guidelines  may  create  additional 
burden  for  some  small  institutions.  The 
Guidelines  apply  to  all  covered 
institutions,  regardless  of  size.  The  Act 
does  not  provide  the  Board  with  the 
authority  to  exempt  a  small  institution 
from  the  requirement  of  implementing 
administrative,  technical,  and  physical 
safeguards  to  protect  the  security  and 
confidentiality  of  customer  information. 
Although  the  Board  could  develop 
different  guidelines  depending  on  the 
size  and  complexity  of  a  financial 
institution,  the  Board  believes  that 
differing  treatment  would  not  be 
appropriate,  given  that  one  of  the  stated 
purposes  of  the  Act  is  to  protect  the 
confidentiahty  and  security  of 
customers'  nonpublic  personal 
information. 

The  Board  believes  that  the 
compliance  burden  is  minimized  for 
small  institutions  because  the 
Guidelines  expressly  allow  institutions 
to  develop  security  measures  that  are 
"appropriate  to  the  size  and  complexity 
of  the  [institution]".  The  Guidelines  do 
not  mandate  any  particular  policies, 
procedures,  or  security  measures  for  any 
institution  other  than  general 
requirements,  such  as  to  "train  staff"  or 
"monitor  its  service  providers  to 
confirm  that  they  have  satisfied  their 
[contractual]  obligations".  The  Board 
believes  that  the  final  Guidelines  vest  a 
small  institution  with  a  broad  degree  of 
discretion  to  design  and  implement  an 
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information  security  program  that  suits 
its  own  organization^  structure  and  risk 

!)rofile. 
FDIC:  The  Regulatory  Flexibility  Act 
5  U.S.C.  601-612)  (RFA)  requires, 
subject  to  certain  exceptions,  that 
federal  agencies  prepare  an  initial 
regulatory  flexibility  analysis  (IRFA) 
with  a  proposed  rule  emd  a  final 
regulatory  flexibility  analysis  (FRF A) 
with  a  final  rule,  uiiless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  ^^ 
At  the  time  of  issuance  of  the  proposed 
Guidelines,  the  FDIC  could  not  make 
such  a  determination  for  certffication. 
Therefore,  the  FDIC  issued  an  IRFA 
pursuant  to  section  603  of  the  RFA. 
After  reviewing  the  comments 
submitted  in  response  to  the  proposed 
Guidelines,  the  FDIC  beUeves  that  it 
does  not  have  sufficient  information  to 
determine  whether  the  final  Guidelines 
would  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Hence,  pursuant  to  section  604 
of  the  RFA.  the  FDIC  provides  the 
following  FRFA. 

This  FRFA  incorporates  the  FDIC's 
initial  findings,  as  set  forth'  in  the  IRFA; 
addresses  the  comments  submitted  in 
response  to  the  IRFA;  and  describes  the 
steps  the  FDIC  has  taken  in  the  final 
rule  to  minimize  the  impact  on  small 
entities,  consistent  with  the  objectives 
of  the  Gramm-Leach-Bliley  Act  (G-L-B 
Act).  Also,  in  accordance  with  section 
212  of  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(Public  Law  104-121),  in  the  near  future 
the  FDIC  will  issue  a  compliance  guide 
to  assist  small  entities  in  complying 
with  these  Guidelines. 

Small  Entities  to  WUdi  the  Goidelines 
Will  Apply 

The  final  Guidelines  will  apply  to  all 
n3IC-insured  state-noiunember  banks, 
regardless  of  size,  including  those  with 
assets  of  under  $100  million.  As  of 
September  2000,  there  were  3,331  small 
banks  out  of  a  total  of  5,130  FDIC- 
insured  state-nonmember  banks  with 
assets  of  under  $100  million.  Title  V, 
Subtitle  A,  of  the  GLBA  does  not 
provide  either  an  exception  for  small 
banks  or  statutory  authority  upon  which 
the  FDIC  could  provide  such  an 
exception  in  the  Guidelines. 


'*  The  RFA  defines  the  term  "small  entity"  in  5 
U.S.C.  601  by  reference  to  definitions  published  by 
the  Small  Business  Administration  (SBA).  The  SBA 
has  defined  a  "small  entity"  for  banking  purposes 
as  a  national  or  commercial  bank,  or  savings 
institution  with  less  than  $100  million  in  assets. 
See  13  CFR  121.201. 


Statement  of  the  Need  and  Objectives  of 
the  Rule 

The  final  Guidelines  implement  the 
provisions  of  Title  V,  Subtitle  A,  Section 
501  of  the  GLBA  addressing  standards 
for  safeguarding  customer  information. 
Section  501  requires  the  Agencies  to 
publish  standards  for  financial 
institutions  relating  to  administrative, 
technical,  and  physical  standards  to: 

Insure  the  security  and  confidentiality  of 
customer  records  and  information. 

Protect  against  any  anticipated  threats  or 
hazards  to  the  security  or  integrity  of  such 
records. 

Protect  against  unauthorized  access  to  or 
use  of  such  records  or  information,  which 
could  result  in  substantial  harm  or 
inconvenience  to  any  customer. 

The  final  Guidelines  do  not  represent 
any  change  in  the  policies  of  the  FDIC; 
radier  they  implement  the  G-L-B  Act 
requirement  to  provide  appropriate 
standards  relating  to  the  security  and 
confidentiality  of  customer  records. 

Summary  of  Significant  Issues  Raised 
by  the  Public  Comments;  Description  of 
Steps  the  Agency  Has  Taken  in 
Response  to  the  Comments  to  Minimize 
the  Significant  Economic  Impact  on 
Small  Entities. 

hi  the  IRFA,  the  FDIC  specifically 
requested  information  on  whether  small 
entities  would  be  required  to  amend 
their  operations  in  order  to  comply  with 
the  final  Guidelines  and  the  costs  for 
such  comphance.  The  FDIC  also 
requested  comment  or  information  on 
the  costs  of  establishing  information 
security  programs.  The  FDIC  also  sought 
comment  on  any  significant  alternatives, 
consistent  with  the  G-L-B  Act  that 
would  minimize  the  impact  on  small 
entities.  The  FDIC  received  a  total  of  63 
comment  letters.  However,  none  of  the 
comment  letters  specifically  addressed 
the  initial  regulatory  flexibility  act 
section  of  the  proposed  Guidelines. 
Instead,  many  commenters,  representing 
banks  of  various  sizes,  addressed  the 
regulatory  burdens  in  connection  with 
their  discussion  of  specific  Guideline 
provisions. 

The  FDIC  has  sought  to  minimize  the 
burden  on  all  businesses,  including 
small  entities,  in  promulgating  this  final 
Guidelines.  The  statute  does  not 
authorize  the  FDIC  to  create  exemptions 
from  the  G-L-B  Act  based  on  an 
institution's  asset  size.  However,  the 
FDIC  carefully  considered  comments 
regarding  alternatives  designed  to 
minimize  the  economic  and  overall 
burden  of  complying  with  the  final 
Guidelines.  The  discussion  below 
reviews  some  of  the  significant  changes 
adopted  in  the  final  Guidelines  to 
accomplish  this  purpose. 


1.  Issue  the  Rule  as  Guidelines  or 
Regulations.  The  FDIC  sought  comment 
on  whether  to  issue  the  rule  as 
Guidelines  or  as  regulations.  All  the 
comment  letters  stated  that  the  rule 
should  be  issued  in  the  form  of 
Guidelines.  Some  community  banks 
stated  that  the  GuideUnes  were 
unnecessary  because  they  already  have 
information  security  programs  in  place 
but  would  prefer  Guidelines  to 
regulations.  The  commentary  supported 
the  use  of  Guidelines  because  guideUnes 
typically  provide  more  flexibility  than 
regulations.  Since  technology  changes 
rapidly,  Guidelines  would  allow 
institutions  to  adapt  to  a  changing 
environment  more  quickly  than 
regulations,  which  may  become 
outdated.  The  FDIC  has  issued  these 
standards  as  Guidelines.  The  final 
Guidelines  estabUsh  standards  that  will 
allow  each  institution  the  flexibility  to 
design  an  information  security  program 
to  accommodate  its  particular  level  of 
complexity  and  scope  of  activities. 

2.  Definition  of  Customer.  In  the 
proposed  Guidelines,  the  FDIC  defined 
"customer"  in  the  same  manner  as  in 
the  Privacy  Rule.  A  "customer"  is 
defined  as  a  consumer  who  has 
established  a  rontinuing  relationship 
with  an  institution  under  which  the 
institution  provides  one  or  more 
financial  products  or  services  to  the  . 
consumer  to  be  used  primarily  for 
personal,  family,  or  household 
purposes.  This  definition  does  not 
include  a  business  or  a  consumer  who 
does  not  have  an  ongoing  relationship 
with  a  financial  institution.  Almost  all 
of  the  comments  received  by  the  FDIC 
agreed  with  the  proposed  definition  and 
agreed  that  the  definition  should  not  be 
expanded  to  provide  a  common 
information  security  program  for  all 
types  of  records  under  the  control  of  a 
financial  institution.  The  Guidelines 
will  apply  only  to  consiuner  records  as 
defined  by  the  Privacy  Ride,  not 
business  records.  This  will  allow  for  a 
consistent  interpretation  of  the  term 
"customer"  between  the  Guidelines  and 
the  Privacy  Rule. 

3.  Involvement  of  the  Bank's  Board  of 
Directors.  The  FDIC  sought  comment  on 
how  frequently  management  should 
report  to  the  board  of  directors 
concerning  the  bank's  information 
security  program.  Most  of  the  comment 
letters  stated  that  the  final  Guidelines 
should  not  dictate  how  frequently  the 
bank  reports  to  the  board  of  directors 
and  that  the  bank  should  have 
discretion  in  this  regard.  The  comment 
letters  clearly  conveyed  a  preference  to 
not  have  a  reporting  requirement. 
However,  if  there  was  to  be  one, 
commenters  suggested  that  it  be  annual. 
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The  Agencies  have  amended  the 
Guidelines  to  require  that  a  bank  report 
at  least  annually  to  its  board  of 
directors.  However,  more  frequent 
reporting  will  be  necessary  if  a  material 
event  affecting  the  information  seciuity 
system  occurs  or  if  material 
modifications  are  made  to  the  system. 

4.  Designation  of  Corporate 
Information  Security  Officer.  The 
Agencies  considered  whether  the 
Guidelines  should  require  that  the 
bank's  board  of  directors  designate  a 
"Corporate  Information  Seciuity 
Officer"  with  the  responsibility  to 
develop  and  administer  the  bank's 
information  security  program.  Most  of 
the  comment  letters  requested  that  this 
requirement  not  be  adopted  because 
adding  a  new  personnel  position  would 
be  financially  burdensome.  The  FDIC 
agrees  that  a  new  position  with  a 
specific  tide  is  not  necessary.  The  final 
Guidelines  do,  however,  require  that  the 
authority  for  the  development, 
implementation,  and  administration  of 
the  bank's  information  security  program 
be  clearly  expressed  although  not 
assigned  to  a  particular  individual. 

5.  Managing  and  Controlling  Risk. 
Many  comments  focused  on  the  eleven 
foctors  in  the  proposed  Guidelines  that 
banks  should  consider  when  evaluating 
the  adequacy  of  their  information 
security  programs.  The  Agencies  did  not 
intend  to  mandate  the  security  measiues 
listed  in  section  m.C.  of  the  proposed 
Guidelines  for  all  banks  and  all  data, 
histead  the  Agencies  believe  the 
security  measures  should  be  followed  as 
appropriate  for  each  bank's  particular 
circiunstances.  Some  concern  was 
expressed  that  the  proposed  Guidelines 
required  encryption  of  all  customer 
information.  The  FDIC  believes  that  a 
bank  that  has  Internet-based  transaction 
accounts  or  a  transactional  Web  site 
may  decide  that  encryption  is 
appropriate,  but  a  bank  that  processes 
all  data  internally  may  need  different 
access  restrictions.  While  a  bank  is  to 
consider  each  element  in  section  BD.C. 
in  the  design  of  its  information  seciuity 
program,  this  is  less  biudensome  than  a 
requirement  to  include  each  element 
listed  that  section. 

The  proposed  Guidelines  provided 
that  institutions  train  employees  to 
recognize,  respond  to,  and  report 
suspicious  attempts  to  obtain  customer 
information  directly  to  law  enforcement 
agencies  and  regulatory  agencies.  Some 
comment  letters  stated  that  suspicious 
activity  should  be  reported  to 
management,  not  directly  to  law 
enforcement  agencies  and  regulatory 
agencies.  The  FDIC  believes  employees 
should  be  made  aware  of  federal 
reporting  requirements  and  an 


institution's  procedures  for  reporting 
suspicious  activity.  However,  the 
Guidelines  have  been  amended  to  allow 
financial  institutions  to  decide  who  is  to 
file  a  report  to  law  enforcement 
agencies,  consistent  with  other 
applicable  regiilations. 

A  significant  number  of  comments 
stated  that  the  FDIC  should  not  require 
specific  tests  to  ensure  the  security  and 
confidentiality  of  customer  information. 
Some  comments  stated  that  periodic 
testing  is  appropriate.  The  fiual 
Guidelines  do  not  specify  particular 
tests  but  provide  that  management 
should  decide  on  the  appropriate 
testing.  Also,  the  final  Gmdelines 
require  tests  to  be  conducted  or 
reviewed  by  people  independent  of 
those  who  operate  the  systems.  Further, 
banks  must  review  their  service 
provider's  security  program  to 
determine  that  it  is  consistent  with  the 
Guidelines.  However,  the  final 
Guidelines  do  not  require  on-site 
inspections. 

6.  Effective  Date.  The  effective  date 
for  the  final  Guidelines  is  July  1,  2001. 
As  discussed  in  the  section-by-section 
analysis,  many  of  the  comment  letters 
urged  the  FDIC  to  extend  the  efiiective 
date  of  the  Guidelines,  particularly 
since  this  is  the  effective  date  for 
complying  with  the  Privacy  Rule. 
Several  of  the  comments  suggested  the 
proposed  effective  date  be  extended  for 
12  to  18  months.  However,  the  FDIC 
believes  that  the  effective  date  for  the 
Guidelines  and  the  Privacy  Riile  should 
coincide.  The  Privacy  Rule  requires  a 
financial  institution  to  disclose  to  its 
customers  that  the  bank  maintain« 
physical,  electronic,  and  procediual 
safeguards  to  protect  customers' 
nonpublic  personal  information. 
Appendix  A  of  the  Privacy  Rule 
provides  that  this  disclosure  may  refer 
to  these  federal  guidelines.  This  is  only 
meaningful  if  the  final  Guidelines  for 
safeguarding  customer  information  are 
effective  when  the  disclosure  is  made. 
The  Guidelines  do  provide  a  transition 
rule  for  contracts  with  service 
providers — essentially  allowing  a  two- 
year  compliance  period  for  service 
provider  contracts.  A  contract  entered 
into  on  or  before  March  5,  2001,  satisfies 
the  provisions  of  this  part  until  July  1, 
2003,  even  if  the  contract  does  not 
include  provisions  delineating  the 
servicer's  duties  and  responsibilities  to 
protect  customer  information  described 
in  section  m.D.  This  additional  time 
wiU  allow  financial  institutions  to  make 
all  necessary  changes  to  service 
provider  contracts  and  to  comply  with 
this  segment  of  the  Guidelines. 


Summary  of  the  Agency  Assessment  of 
Issues  Raised  in  Public  Comments 

Most  of  the  conunent  letters  did  not 
discuss  actual  compliance  costs  for 
implementing  the  provisions  of  the 
Guidelines.  Some  commenters  stated 
that  their  bank  has  an  established 
information  security  program  and  that 
information  security  is  a  customary 
business  practice.  "The  new  compliance 
and  reporting  requirements  will  create 
additional  costs  for  some  institutions. 
These  costs  include:  (1)  Training  staff; 

(2)  monitoring  outsourcing  agreements; 

(3)  performing  due  diligence  before 
contracting  with  a  service  provider;  (4) 
testing  security  systems;  and  (5) 
adjusting  security  programs  due  to 
technology  changes.  The  comments  did 
not  provide  data  trom.  which  the  FDIC 
could  quantify  the  cost  of  implementing 
the  requirements  of  the  GLBA.  The 
compliance  costs  will  vary  among 
institutions. 

Descriptioii^stimate  of  Small  Entities 
To  Which  the  Guidelines  Will  Apply 

The  Guidelines  will  apply  to 
approximately  3,300  FDIC  insured  State 
nonmember  banks  that  are  small  entities 
(assets  less  than  $100  miUion)  as 
defined  in  the  RFA. 

Description  of  PTo|ected  Reporting, 
Record-Keeping,  and  Other  Compliance 
Requirements 

The  final  Guidelines  contain 
standards  for  the  protection  of  customer 
records  and  information  that  apply  to  all 
FDIC-insured  state-nonmember  banks. 
Institutions  will  be  required  to  report 
annually  to  the  bank's  board  of  directors 
concerning  the  bank's  information 
security  program.  Institutions  will  need 
to  develop  a  training  program  that  is 
designed  to  implement  the  institution's 
information  security  policies  and 
procedures.  An  institution's  information 
security  system  will  be  tested  to  ensure 
the  controls  and  procedures  of  the 
program  work  properly.  However,  the 
final  Guidelines  do  not  specify  what 
particular  tests  the  bank  should 
imdertake.  The  final  Guidelines  state 
that  the  tests  are  to  be  conducted  or 
reviewed  by  persons  who  are 
independent  of  those  who  operate  the 
systems.  Institutions  will  have  to 
exercise  due  diligence  in  the  selection 
of  service  providers  to  ensure  that  the 
bank's  customer  information  will  be 
protected  consistent  with  these 
Guidelines.  And  institutions  will  have 
to  monitor  these  service  provider 
arrangements  to  confirm  that  the 
institution's  customer  information  is 
protected,  which  may  be  accomplished 
by  revieMong  service  provider  audits 
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and  summaries  of  test  results.  Also, 
institutions  will  need  to  adjust  their 
securify  program  as  technology  changes. 

The  types  of  professional  skills  within 
the  institution  necessary  to  prepare  the 
report  to  the  board  would  include  an 
understanding  of  the  institution's 
information  security  program,  a  level  of 
technical  knowledge  of  the  hardware 
and  software  systems  to  evaluate  test 
results  recommending  substantial 
modifications;  and  the  ability  to 
evaluate  and  report  en  the  institution's 
steps  to  oversee  service  provider 
arrangements. 

OTS:  The  Regulatory  Flexibility  Act 
(RFA),'*  requires  OTS  to  prepare  a  final 
regulatory  flexibility  analysis  with  these 
final  Guidelines  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
OTS  has  evaluated  the  effects  these 
Guidelines  will  have  on  small  entities. 
In  issuing  proposed  Guidelines,  OTS 
specifically  sought  comment  on  the 
costs  of  establishing  and  operating 
information  security  programs,  but  no 
commenters  provided  specific  cost 
information.  Institutions  cannot  yet 
know  how  they  will  implement  their 
information  security  programs  and 
therefore  have  difficulty  quantifying  the 
associated  costs.  The  Director  of  OTS 
considered  certifying,  under  section 
605(b)  of  the  RFA,  that  these  guidelines 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  However,  because  OTS  cannot 
quantify  the  impact  the  Guidelines  vdll 
have  on  small  entities,  and  in  the 
interests  of  thoroughness,  OTS  does  not 
certify  that  the  Guidelines  will  not  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
Instead,  OTS  has  prepared  the  following 
final  regvdatory  flexibility  analysis. 

A.  Reasons  for  Final  Action 

OTS  issues  these  Guidelines  piusuant 
to  section  501  of  the  G-L-B  Act.  As 
described  in  this  preamble  and  in  the 
notice  of  proposed  action,  section  501 
requires  OTS  to  publish  standards  for 
the  thrift  indust^  relating  to 
administrative,  technical,  and  physical 
safeguards  to:  (1)  Insiue  the  seciuity  and 
confidentiality  of  customer  records  and 
information;  (2)  protect  against  any 
anticipated  threats  or  hazards  to  the 
security  or  integrity  of  such  records,  and 
(3)  protect  against  unauthorized  access 
to  or  use  of  such  records  or  information 
which  could  result  in  the  substantial 
harm  or  inconvenience  to  any  customer. 


B.  Objectives  of  and  Legal  Basis  for 
Final  Action 

The  objectives  of  the  Guidelines  are 
described  in  the  Supplementary 
Information  section  above.  The  legal 
bases  for  the  final  action  are:  section  501 
of  the  G-L-B  Act;  section  39  of  the  FDI 
Act;  and  sections  2,  4,  and  5  of  the 
Home  Owners'  Loan  Act  (12  U.S.C. 
1462, 1463,  and  1464). 

C.  Description  of  Entities  To  Which 
Final  Action  Will  Apply 

These  Guidelines  v\rill  apply  to  all 
savings  associations  whose  deposits  are 
FDIC  insured,  and  subsidiaries  of  such 
savings  associations,  except  subsidiaries 
that  are  brokers,  dealers,  persons 
providing  insurance,  investment 
companies,  and  investment  advisers.'^ 

D.  Projected  Reporting,  Recordkeeping, 
and  Other  Compliance  Requirements; 
Skills  Required 

The  Guidelines  do  not  require  any 
reports  to  OTS.  As  discussed  more  fully 
above,  they  do  require  institutions  to 
have  a  written  information  security 
program,  and  to  make  an  appropriate 
report  to  the  board  of  directors,  or  a 
board  committee,  at  least  annually.  The 
Guidelines  require  institutions  to 
establish  an  iiiformation  security 
program,  if  they  do  not  already  have 
one.  The  Guidelines  require  institutions 
to  assess  the  risks  to  their  customer 
security  and  to  adopt  appropriate 
measures  to  control  those  risks. 
Institutions  must  also  test  the  key 
controls,  commensurate  with  the  risks. 
Institutions  must  use  appropriate  due 
diligence  in  selecting  outside  service 
providers,  and  require  service  providers, 
by  contract,  to  implement  appropriate 
security  measures.  Finally,  where 
appropriate,  the  Guidelines  require 
institutions  to  monitor  their  service 
providers. 

Professional  skills,  such  as  skills  of 
computer  hardware  and  software,  will 
be  necessary  to  assess  information 
security  needs,  and  to  design  and 
implement  an  information  security 
program.  The  particular  skills  needed 
will  be  conunensiuate  with  the  nature  of 
each  institution's  system,  i.e.  more  skills 
will  be  needed  in  institutions  with 
sophisticated  and  extensive 
computerization.  As  a  result,  small 
entities  with  less  extensive 
computerization  are  likely  to  have  less 
burdensome  compliance  needs  than 
large  entities.  Institutions  that  use 


"U.S.C  604(a). 


'•For  purposes  of  the  Regulatory  Flexibility  Act, 
a  small  savings  association  is  one  with  less  than 
$100  million  in  assets.  13  CFR  121.201  (Division  H). 
There  are  approximately  487  such  small  savings 
associations,  approximately  97  of  which  have 
subsidiaries. 


outside  service  providers  may  require 
legal  skills  to  draft  appropriate  language 
for  contracts  with  service  providers. 

E.  Public  Comment  and  Significant 
Alternatives 

• 

OTS  did  not  receive  any  public 
comment  on  its  initial  regulatory 
flexibility  analysis,  although  it  did 
receive  comments  on  the  proposal  in 
general,  and  on  the  Guidelines'  impact 
on  small  entities  in  particular.  OTS 
addresses  these  below. 

OTS  has  considered  publishing 
standards  using  only  the  broad  language 
in  section  501(b)  of  the  G-L-B  Act,  as 
supported  by  one  commenter.  The 
Agencies  rejected  this  alternative  in 
favor  of  more  comprehensive 
Guidelines.  Using  only  the  general 
statutory  language  would  permit 
institutions  maximum  flexibility  in 
implementing  information  security 
protections  and  would  not  put 
institutions  at  a  competitive 
disadvantage  with  respect  to  institutions 
not  subject  to  the  same  security 
standards.  However,  using  the  statutory 
language  alone  would  not  provide 
enough  guidance  to  institutions  about 
what  risks  need  to  be  addressed  or  what 
types  of  protections  are  appropriate. 
Small  institutions  in  particular  may 
need  guidance  in  this  area.  One  trade 
association  that  represents  community 
banks  conunented  that  institutions  need 
guidance  to  determine  what  level  of 
information  security  the  Agencies  will 
look  for,  and  that  community  banks  in 
particular  need  guidance  in  this  area. 
OTS  believes  that  tMe  alternative  it 
chose,  more  comprehensive  standards, 
provides  helpful  guidance  without 
sacrificing  flexibility. 

OTS  has  also  considered  the 
alternative  of  defining  "service 
provider"  more  narrowly  than  in  the 
proposed  (Guidelines  to  reduce 
regulatory  burden.  The  Guidelines 
require  a  financial  institution  to  take 
appropriate  steps  to  protect  customer 
information  provided  to  a  service 
provider.  Due  to  limited  resources, 
small  institutions  may  need  to 
outsource  a  dispropdKionately  larger 
number  of  functions  than  large 
institutions  outsource,  and  accordingly 
have  a  greater  need  for  service 
providers.  Thus,  the  burdens  associated 
with  service  providers  may  fall  more 
heavily  on  small  institutions  than  on 
large  institutions.  But  the  risks  to 
information  security  do  not  necessarily 
vary  depending  on  a  service  provider's 
identity.  Rather,  they  vary  depending  on 
the  type  and  volume  of  information  to 
which  a  service  provider  has  access,  the 
safeguards  it  has  in  place,  and  what  the 
service  provider  does  with  the 
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infonnation.  Basing  the  requirements  as 
to  service  providers  on  a  service 
provider's  identity  would  not 
necessarily  focus  protections  on  areas  of 
risk.  For  this  reason,  the  final 
Guidelines  focus  the  protections 
regarding  service  providers  on  the  risks 
involved  rather  than  on  the  service 
provider's  identity.  This  approach 
should  provide  the  necessary 
protections  without  imnecessary  burden 
on  small  institutions. 

OTS  reviewed  the  alternative  of 
requiring  an  institution's  board  of 
directors  to  designate  a  Corporate 
Information  Security  Officer  who  would 
have  authority,  with  approval  by  the 
board,  to  develop  and  administer  the 
institution's  information  seciuity 
program.  However,  ultimately,  the 
agencies  rejected  the  idea  of  having 
&iancial  institutions  create  a  new 
position  to  fulfill  this  purpose.  Instead, 
the  Guidelines  allow  financial 
institutions  the  flexibility  to  determine 
who  should  be  assigned  specific  roles  in 
implementing  the  institution's  seciuity 
program.  As  a  result,  small  institutions 
will  be  relieved  of  a  potential  burden. 

The  final  Guidelines  incorporate  new 
provisions  not  in  the  proposed 
Guidelines  designed  to  add  flexibility  to 
assist  all  institutions,  large  and  small. 
For  example,  the  final  Guidelines, 
imlike  the  proposal,  do  not  specify 
particiilar  tasks  for  management. 
Instead,  the  final  Guidelines  allow  each 
institution  the  flexibility  to  decide  for 
itself  the  most  efficient  allocation  of  its 
personnel.  Similarly,  the  final 
Guidelines  allow  institutions  to  delegate 
board  duties  to  board  conunittees. 
Additionally,  in  the  final  guidelines  the 
Agencies  removed  the  requirement  that 
information  security  programs  "shall 
*  *  *  ensure"  the  security  and 
confidentiality  of  customer  information. 
Instead,  the  guidelines  say  the  program 
"shall  be  designed  to  *   *   *  ensure"  the 
security  and  confidentiality  of  customer 
information.  The  final  Guidelines 
further  incorporate  more  flexibility  than 
the  proposal  concerning  testing  systems. 
The  proposal  required  third  parties  of 
staff  independent  of  those  who  maintain 
the  program  to  test  it,  and  required  third 
parties  or  staff  independent  of  the 
testers  to  review  test  results.  To  add 
flexibility,  the  final  Guidelines  more 
simply  require  staff  or  third  parties 
independent  of  those  who  develop  or 
maintain  the  programs  to  conduct  or 
review  the  tests.  These  changes  should 
serve  to  reduce  the  biu-den  of  the 
Guidelines. 

C.  Executive  Order  12866 

The  Comptroller  of  the  Currency  and 
the  Office  of  Thrift  Supervision  have 


determined  that  this  ride  does  not 
constitute  a  "significant  regulatory 
action"  for  the  purposes  of  Executive 
Order  12866.  The  OCC  and  OTS  are 
issuing  the  Guidelines  in  accordance 
with  the  requirements  of  Sections  501 
and  505(b)  of  the  G-L-B  Act  and  not 
imder  their  own  authority.  Even  absent 
the  requirements  of  the  G-L-B  Act,  if 
the  OCC  and  OTS  had  issued  the  rule 
under  their  own  authority,  the  rule 
would  not  constitute  a  "significant 
regulatory  action"  for  piuposes  of 
Executive  Order  12866. 

The  standards  established  by  the 
Guidelines  are  very  flexible  and  allow 
each  institution  the  discretion  to  have 
an  information  security  program  that 
suits  its  particular  size  ,  complexity  and 
the  nature  and  scope  of  its  activities. 
Further,  the  standards  reflect  good 
business  practices  and  guidance 
previously  issued  by  the  OCC,  OTS,  and 
the  FFIEC.  Accordingly,  most  if  not  all 
institutions  already  have  information 
security  programs  in  place  that  are 
consistent  with  the  Guidelines.  In  such 
cases,  little  or  no  modification  to  an 
institution's  program  will  be  required. 

D.  Unfunded  Mandates  Act  of  1 995 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  2  U.S.C. 
1532  (Unfunded  Mandates  Act), 
requires  that  an  agency  prepare  a 
budgetary  impact  statement  before 
promulgating  any  rule  likely  to  resiUt  in 
a  federal  mandate  that  may  result  in  the 
expendituire  by  state,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  If  a  budgetary  impact 
statement  is  required,  section  205  of  the 
Unfunded  Mandates  Act  also  requires 
the  agency  to  identify  and  consider  a 
reasonable  niunber  of  regidatory 
alternatives  before  promulgating  the 
rule.  However,  an  agency  is  not  required 
to  assess  the  effects  of  its  regulatory 
actions  on  the  private  sector  to  the 
extent  that  such  regulations  incorporate 
requirements  specifically  set  forth  in 
law.  2  U.S.C.  1531. 

The  OCC  and  OTS  believe  that  most 
institutions  already  have  established  an 
information  security  program  because  it 
is  a  sound  business  practice  that  also 
has  been  addressed  in  existing 
supervisory  guidance.  Therefore,  the 
OCC  and  OTS  have  determined  that  the 
Guidelines  will  not  result  in 
expenditures  by  state,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  Accordingly,  the  OCC 
and  OTS  have  not  prepared  a  budgetary 
impact  statement  or  specifically 
addressed  the  regulatory  alternatives 
considered. 


List  of  Subjects 

12  CFR  Part  30 

Banks,  banking,  Consumer  protection, 
National  banks,  Privacy,  Reporting  and 
recordkeeping  requirements. 

12  CFR  Part  208 

Banks,  banking,  Consumer  protection, 
Federal  Reserve  System,  Foreign 
banking.  Holding  companies. 
Information,  Privacy,  Reporting  and 
recordkeeping  requirements. 

12CFRPart211 

Exports,  Federal  Reserve  System, 
Foreign  banking,  Holding  companies, 
Investments,  Privacy,  Reporting  and 
recordkeeping  requirements. 

12  CFR  Part  225 

Administrative  practice  and 
procedure,  Banks,  banking,  Federal 
Reserve  System,  Holding  companies. 
Privacy,  Reporting  and  recordkeeping 
requirements.  Securities. 

12  CFR  Part  263 

Administrative  practice  and 
procedure,  Claims,  Crime,  Equal  access 
in  justice,  Federal  Reserve  System, 
Lawyers,  Penalties. 

12  CFR  Part  308 

Administrative  practice  and 
procedure.  Banks,  banking,  Claims, 
Crime,  Equal  access  of  justice,  Lawyers, 
Penalties,  State  nonmember  banks. 

12  CFR  Part  364 

Administrative  practice  and 
procedure.  Bank  deposit  insurance, 
Banks,  banking,  Reporting  and 
recordkeeping  requirements.  Safety  and 
soundness. 

12  CFR  Part  568 

Reporting  and  recordkeeping 
requirements,  Savings  associations. 
Security  measiues.  Consumer 
protection.  Privacy,  Savings 
associations. 

12  CFR  Part  570 

Consimier  protection.  Privacy, 
Savings  associations. 

0£Bce  of  the  Comptroller  of  the 
Currency 

12  CFR  Chapter  I 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the  joint 
preamble,  part  30  of  the  chapter  I  of  title 
12  of  the  Code  of  Federal  Regidations  is 
amended  as  follows: 
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PART  30— SAFETY  AND  SOUNDNESS 
STANDARDS 

1.  The  authority  citation  for  part  30  is 
revised  to  read  as  follows: 

Authority:  12  U.S.C.  93a,  1818, 1831-p, 
S102(b);  15  U.S.C.  6801,  6805(b)(1). 

2.  Revise  §  30.1  to  read  as  follows: 

§30.1    Scop*. 

(a)  The  rules  set  forth  in  this  part  and 
the  standards  set  forth  in  appendices  A 
and  B  to  this  part  apply  to  national 
banks  and  federal  branches  of  foreign 
banks,  that  are  subject  to  the  provisions 
of  section  39  of  the  Federal  Deposit 
Insurance  Act  (section  39)(12  U.S.C. 
1831p-l). 

(b)  The  standards  set  forth  in 
appendix  B  to  this  part  also  apply  to 
iminsured  national  banks,  federal 
branches  and  federal  agencies  of  foreign 
banks,  and  the  subsidiaries  of  any 
national  bank,  federal  branch  or  federal 
agency  of  a  foreign  bank  (except  brokers, 
dealers,  persons  providing  insurance, 
investment  companies  and  investment 
advisers).  Violation  of  these  standards 
may  be  an  unsafe  and  unsound  practice 
within  the  meaning  of  12  U.S.C.  1818. 

3.  In  §  30.2,  revise  the  last  sentence  to 
read  as  follows: 

130.2    Purpoea. 

*  *  *  The  Interagency  Guidelines 
EstabUshing  Standards  for  Safety  and 
Soundness  are  set  forth  in  appendix  A 
to  this  part,  and  the  Interagency 
Guidelines  Establishing  Standards  for 
Safeguarding  Customer  Information  are 
set  forth  in  appendix  B  to  this  part. 

4.  In  §  30.3,  revise  paragraph  (a)  to 
read  as  follows: 

^30.3    Peterminatlcn  and  notMcaticn  of 
tailura  to  maet  safMy  and  soundnaas 
•landard  and  requastfor  eomplianca  plan. 

(a)  Determination.  The  OCC  may, 
based  upon  an  examination,  inspection, 
or  any  other  information  that  becomes 
available  to  the  OCC,  determine  that  a 
bank  has  failed  to  satisfy  the  safety  and 
soundness  standards  contained  in  the 
Interagency  Guidelines  Establishing 
Standards  for  Safety  and  Soundness  set 
forth  in  appendix  A  to  this  part,  and  the 
Interagency  Guidelines  Establishing 
Standards  for  Safeguarding  Customer 
Information  set  forth  in  appendix  B  to 
this  part. 
***** 

5.  Revise  appendix  B  to  part  30  to 
read  as  follows: 

Appendix  B  to  Part  30 — ^Interagency 
Guidelines  Establishing  Standards  For 
Safeguarding  Customer  Information 

Table  of  Contents 

I.  Introduction 


A.  Scope 

B.  Preservation  of  Existing  Authority 

C.  Definitions 

II.  Standards  for  Safeguarding  Customer 
Infonnation 

A.  Infonnation  Security  Program 

B.  Objectives 

m.  Development  and  Implementation  of 
Customer  Infonnation  Security  Program 

A.  Involve  the  Board  of  Directors 

B.  Assess  Risk 

C.  Manage  and  Control  Risk 
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I.  Introduction 

The  Interagency  Guidelines  Establishing 
Standards  for  Safegueirding  Customer 
Information  (Guidelines)  set  forth  standards 
pursuant  to  section  39  of  the  Federal  Deposit 
Insurance  Act  (section  39,  codified  at  12 
U.S.C.  1831p-l),  and  sections  501  and 
505(b),  codified  at  15  U.S.C.  6801  and 
6805(b),  of  the  Gramm-Leach-Bliley  Act. 
These  Guidelines  address  standards  for 
developing  and  implementing 
administrative,  technical,  and  physical 
safeguards  to  protect  the  security, 
confidentiality,  and  integrity  of  customer 
information. 

A.  Scope.  The  Guidelines  apply  to 
customer  information  maintained  by  or  on 
behalf  of  entities  over  which  the  OCC  has 
authority.  Such  entities,  refened  to  as  "the 
bank,"  are  national  banks,  federal  branches 
and  federal  agencies  of  foreign  banks,  and 
any  subsidiaries  of  such  entities  (except 
brokers,  dealers,  persons  providing 
insurance,  investment  companies,  and 
investment  advisers). 

B.  Preservation  of  Existing  Authority. 
Neither  section  39  nor  these  Guidelines  in 
any  way  limit  the  authority  of  the  OCC  to 
address  unsafe  or  unsound  practices, 
violations  of  law,  unsafe  or  unsound 
conditions,  or  other  practices.  The  OCC  may 
take  action  under  section  39  and  these 
Guidelines  independently  of,  in  conjunction 
with,  or  in  addition  to,  any  other 
enforcement  action  available  to  the  OCC. 

C.  Definitions.  1.  Except  as  modified  in  the 
Guidelines,  or  unless  the  context  otherwise 
requires,  the  terms  used  in  these  Guidelines 
have  the  same  meanings  as  set  forth  in 
sections  3  and  39  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1813  and  1831p-l). 

2.  For  purposes  of  the  Guidelines,  the 
following  definitions  apply: 

a.  Board  of  directors,  in  the  case  of  a 
branch  or  agency  of  a  foreign  bank,  means  the 
managing  official  in  charge  of  the  branch  or 
agency. 

b.  Customer  means  any  customer  of  the 
bank  as  defined  in  §  40.3(h)  of  this  chapter. 

c.  Customer  information  means  any  record 
containing  nonpublic  personal  infonnation, 
as  defined  in  §  40.3(n)  of  this  chapter,  about 
a  customer,  whether  in  pap)er,  electronic,  or 
other  form,  that  is  maintained  by  or  on  behalf 
of  the  bank. 

d.  Customer  information  systems  means 
any  methods  used  to  access,  collect,  store, 
use,  transmit,  protect,  or  dispose  of  customer 
information. 


e.  Service  provider  means  any  person  or 
entity  that  maintains,  processes,  or  otherwise 
is  permitted  access  to  customer  information 
through  its  provision  of  services  directiy  to 
the  (tank. 

n.  Standards  for  Safeguarding  Ciutomer 
Information 

A.  Information  Security  Program.  Each 
bank  shall  implement  a  comprehensive 
written  infonnation  security  program  that 
includes  administrative,  technical,  and 
physical  safeguards  appropriate  to  the  size 
and  complexity  of  the  bank  and  the  nature 
and  scope  of  its  activities.  While  all  parts  of 
the  bank  are  not  required  to  implement  a 
uniform  set  of  policies,  all  elements  of  the 
information  security  program  must  be 
coordinated. 

B.  Objectives.  A  bank's  Information 
security  program  shall  be  designed  to: 

1.  Ensure  the  security  and  confidentiaUty 
of  customer  information; 

2.  Protect  against  any  anticipated  threats  or 
hazards  to  the  seciirity  or  integrity  of  such 
Information;  and 

3.  Protect  against  unauthorized  access  to  or 
use  of  such  information  that  could  result  in 
substantial  harm  or  inconvenience  to  any 
customer. 

m.  Development  and  Implementation  of 
Information  Security  Pribram 

A.  Involve  the  Board  of  Directors.  The 
board  of  directors  or  an  appropriate 
committee  of  the  board  of  each  bank  shall: 

1.  Approve  the  bank's  wriUen  infonnation 
security  program;  and 

2.  Oversee  the  development, 
implementation,  and  maintenance  of  the 
bank's  information  security  program, 
including  assigning  specific  res(X)nsibiUty  {or 
its  implementation  and  reviewing  reports 
from  management. 

B.  Assess  Risk.  Each  bank  shall: 

1.  Identify  reasonably  foreseeable  internal 
and  external  threats  that  could  result  in 
unauthorized  disclosure,  misuse,  alteration, 
or  destruction  of  customer  infonnation  or 
customer  information  systems. 

2.  Assess  the  likelihood  and  potential 
damage  of  these  threats,  taking  into 
consideration  the  sensitivity  of  customer 
information. 

3.  Assess  the  sufficiency  of  policies, 
procedures,  customer  infonnation  systems, 
and  other  arrangements  in  place  to  control 
risks. 

C.  Manage  and  Control  Risk.  Each  bank 
shall: 

1.  Design  its  information  security  program 
to  control  the  identified  risks,  commensurate 
with  the  sensitivity  of  the  infonnation  as  well 
as  the  complexity  and  scope  of  the  bank's 
activities.  Each  bank  must  consider  whether 
the  following  security  measures  are 
appropriate  for  the  bank  and,  if  so,  adopt 
those  measures  the  bank  concludes  are 
appropriate: 

a.  Access  controls  on  customer  infonnation 
systems,  including  controls  to  authenticate 
and  permit  access  only  to  authorized 
individuals  and  controls  to  prevent 
employees  from  providing  customer 
information  to  unauthorized  individuals  who 
may  seek  to  obtain  this  information  through 
fraudulent  means. 
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b.  Access  restrictions  at  physical  locations 
containing  customer  information,  such  as 
buildings,  computer  facilities,  and  records 
storage  facilities  to  permit  access  only  to 
authorized  individuals; 

c.  Encryption  of  electronic  customer 
information,  including  while  in  transit  or  in 
storage  on  networks  or  systems  to  which 
unauthorized  individuals  may  have  access; 

d.  Procedures  designed  to  ensure  that 
customer  information  system  modifications 
are  consistent  with  the  bank's  information 
security  program; 

e.  Dual  control  procedures,  segregation  of 
duties,  and  employee  background  checks  for 
employees  with  responsibilities  for  or  access 
to  customer  information; 

f.  Monitoring  systems  and  procedures  to 
detect  actual  and  attempted  attacks  on  or 
intrusions  into  customer  information 
systems; 

g.  Response  programs  that  specify  actions 
to  be  taken  when  the  bank  suspects  or  detects 
that  unauthorized  Individuals  have  gained 
access  to  customer  information  systems, 
including  appropriate  reports  to  regulatory 
and  law  enforcement  agencies;  and 

h.  Measures  to  protect  against  destruction, 
loss,  or  damage  of  customer  information  due 
to  potential  environmental  hazards,  such  as 
fire  and  water  damage  or  technological 
failures. 

2.  Train  staff  to  implement  the  bank's 
information  security  program. 

3.  Regularly  test  the  key  controls,  systems 
and  procedures  of  the  information  seciuity 
program.  The  frequency  and  nature  of  such 
tests  should  be  determined  by  the  bank's  risk 
assessment.  Tests  should  be  conducted  or 
reviewed  by  independent  third  parties  or 
staff  independent  of  those  that  develop  or 
maintain  the  security  programs. 

D.  Oversee  Service  Provider  Arrangements. 
Each  bank  shall: 

1.  Exercise  appropriate  due  diligence  in 
selecting  its  service  providers; 

2.  Require  its  service  providers  by  contract 
to  implement  appropriate  measures  designed 
to  meet  the  objectives  of  these  Guidelines; 
and 

3.  Where  indicated  by  the  bank's  risk 
assessment,  monitor  its  service  providers  to 
confirm  that  they  have  satisfied  their 
obligations  as  required  by  section  D.2.  As 
pari  of  this  monitoring,  a  bank  should  review 
audits,  summaries  of  test  results,  or  other 
equivalent  evaluations  of  its  service 
providers. 

E.  Adjust  the  Program.  Each  bank  shall 
monitor,  evaluate,  and  adjust,  as  appropriate, 
the  information  security  program  in  light  of 
any  relevant  changes  in  technology,  the 
sensitivity  of  its  customer  information, 
internal  or  external  threats  to  information, 
and  the  bank's  own  changing  business 
arrangements,  such  as  mergers  and 
acquisitions,  alliances  and  joint  ventiires, 
outsourcing  arrangements,  and  changes  to 
customer  information  systems. 

F.  Report  to  the  Board.  Each  bank  shall 
report  to  its  board  or  an  appropriate 
committee  of  the  board  at  least  annually. 
This  report  should  describe  the  overall  status 
of  the  information  security  program  and  the 
bank's  compliance  with  these  Guidelines. 
The  reports  should  discuss  material  matters 


related  to  its  program,  addressing  issues  such 
as:  risk  assessment;  risk  management  and 
control  decisions;  service  provider 
arrangements;  results  of  testing;  security 
breaches  or  violations  and  management's 
responses;  and  recommendations  for  changes 
in  the  information  security  program. 

G.  Implement  the  Standards.  1.  Effective 
date.  Each  bank  must  implement  an 
information  security  program  pursuant  to 
these  Guidelines  by  July  1,  2001. 

2.  Two-year  grandfathering  of  agreements 
with  service  providers.  Until  July  1,  2003,  a 
contract  that  a  bank  has  entered  into  with  a 
service  provider  to  perform  services  for  it  or 
functions  on  its  behalf  satisfies  the 
provisions  of  section  QI.D.,  even  if  the 
contract  does  not  include  a  requirement  that 
the  servicer  maintain  the  security  and 
confidentiality  of  customer  information,  as 
long  as  the  bank  entered  into  the  contract  on 
or  before  March  5,  2001. 

6.  Appendix  C  to  part  30  is  removed. 

Dated:  December  21,  2000. 
John  D.  Hawke,  Jr., 
Comptroller  of  the  Currency. 

Federal  Reserve  System 

12  CFR  Chapter  n 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the  joint 
preamble,  parts  208,  211,  225,  and  263 
of  chapter  II  of  title  12  of  the  Code  of 
Federal  Regulations  are  amended  as 
follows: 

PART  208— MEMBERSHIP  OF  STATE 
BANKING  INSTTTUTIONS  IN  THE 
FEDERAL  RESERVE  SYSTEM 
(REGULATION  H) 

1.  The  authority  citation  for  12  CFR 
part  208  is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  24.  36.  928,  93a, 
248(a),  248(c).  321-338a.  371d.  461,  481-486, 
601,  611,  1814,  1816.  1818.  1820(d)(9), 
1823(j),  1828(o),  1831,  1831o.  1831p-l. 
1831r-l.  1835a.  1882,  2901-2907,  3105, 
3310,  3331-3351,  and  390&-3909;  15  U.S.C. 
78b.  781(b),  781(g),  78l(i).  78o-4(c)(5).  78q, 
78q-l,  78w,  6801.  and  6805;  31  U.S.C.  5318; 
42  U.S.C.  4012a,  4104a,  4104b,  4106.  and 
4128. 

2.  Amend  §  208.3  to  revise  paragraph 
(d)(1)  to  read  as  follows: 

§  208.3    Application  and  conditions  for 
membership  in  ttte  Fedeial  Reserve  System. 

***** 

(d)  Conditions  of  membership.  (1) 
Safety  and  soundness.  Each  member 
bank  shall  at  all  times  conduct  its 
business  and  exercise  its  powers  with 
due  regard  to  safiety  and  soundness. 
Each  member  bank  shall  comply  with 
the  Interagency  Guidelines  Establishing 
Standards  for  Safety  and  Soimdness 
prescribed  pursuant  to  section  39  of  the 
FDI  Act  (12  U.S.C.  1831p-l),  set  forth  in 
appendix  D-l  to  this  part,  and  the 
Interagency  Guidelines  Establishing 


Standards  for  Safeguarding  Customer 
Information  prescribed  pursuant  to 
sections  501  and  505  of  the  Gramm- 
Leach-Bliley  Act  (15  U.S.C.  6801  and 
6805),  set  forth  in  appendix  D-2  to  this 
part. 
***** 

3.  Revise  appendix  D-2  to  read  as 
follows: 

Appendix  D-2  To  Fait  208— 
Interagency  Guidelines  Establishing 
Standards  For  Safieguarding  Customer 
Information 

Table  of  Contents 

I.  introduction 

A.  Scope 

B.  Preservation  of  Existing  Authority 

C.  Definitions 

II.  Standards  for  Safeguarding  Customer 
Information 

A.  Information  Security  Program 

B.  Objectives 

m.  Development  and  Implementation  of 
Customer  Information  Security  Program 

A.  Involve  the  Board  of  Directors 

B.  Assess  Risk 

C.  Manage  and  Control  Risk 

D.  Oversee  Service  Provider  Arrangements 

E.  Adjust  the  Program 

F.  Report  to  the  Board 

G.  Implement  the  Standards 

I.  Introduction 

These  Interagency  Guidelines 
Establishing  Standards  for  Safeguarding 
Customer  Information  (Guidelines)  set 
forth  standards  piusuant  to  sections  501 
and  505  of  the  Gramm-Leach-Bliley  Act 
(15  U.S.C.  6801  and  6805).  in  the  same 
manner,  to  the  extent  practicable,  as 
standards  prescribed  piusuant  to  section 
39  of  the  Federal  Deposit  Insurance  Act 
(12  U.S.C.  1831p-l).  These  Guidelines 
address  standards  for  developing  and 
implementing  administrative,  technical, 
and  physical  safeguards  to  protect  the 
security,  confidentiality,  and  integrity  of 
customer  information. 

A.  Scope.  The  Guidelines  apply  to 
customer  information  maintained  by  or 
on  behalf  of  state  member  banks  (banks) 
and  their  nonbank  subsidiaries,  except 
for  brokers,  dealers,  persons  providing 
insurance,  investment  companies,  and 
investment  advisors.  Piusuant  to 
§§211.9  and  211.24  of  this  chapter, 
these  guidelines  also  apply  to  customer 
information  maintained  by  or  on  behalf 
of  Edge  corporations,  agreement 
corporations,  and  uninsured  state- 
licensed  branches  or  agencies  of  a 
foreign  bank. 

B.  Preservation  of  Existing  Authority. 
Neither  section  39  nor  these  Guidelines 
in  any  way  limit  the  authority  of  the 
Board  to  address  unsafe  or  unsound 
practices,  violations  of  law,  unsafe  or 
unsound  conditions,  or  other  practices. 
The  Board  may  take  action  under 


Federal  Register / Vol.  66,  No.  22 /Thursday,  February  1,  2001 /Rules  and  Regulations  8635 


section  39  and  these  Guidelines 
independently  of,  in  conjunction  with, 
or  in  addition  to,  any  other  enforcement 
action  available  to  the  Board. 
C.  Definitions. 

1.  Except  as  modified  in  the 
Guidelines,  or  unless  the  context 
otherwise  requires,  the  terms  used  in 
these  Guidelines  have  the  same 
meanings  as  set  forth  in  sections  3  and 
39  of  the  Federal  Deposit  Insurance  Act 
(12  U.S.C.  1813  and  1831p-l). 

2.  For  purposes  of  the  Guidelines,  the 
following  definitions  apply: 

a.  Board  of  directors,  in  the  case  of  a 
branch  or  agency  of  a  foreign  bank, 
means  the  managing  official  in  charge  of 
the  branch  or  agency. 

b.  Customer  means  any  customer  of 
the  bank  as  defined  in  §  216.3(h)  of  this 
chapter. 

c.  Customer  information  means  any 
record  containing  nonpublic  personal 
information,  as  defined  in  §  216. 3(n)  of 
this  chapter,  about  a  customer,  whether 
in  paper,  electronic,  or  other  form,  that 
is  maintained  by  or  on  behalf  of  the 
bank. 

d.  Customer  information  systems 
means  any  methods  used  to  access, 
collect,  store,  use,  transmit,  protect,  or 
dispose  of  customer  information. 

e.  Service  provider  means  any  person 
or  entity  that  maintains,  processes,  or 
otherwise  is  permitted  access  to 
customer  information  through  its 
provision  of  services  directly  to  the 
bank. 

f.  Subsidiary  means  any  company 
controlled  by  a  bank,  except  a  broker, 
dealer,  person  providing  insurance, 
investment  company,  investment 
advisor,  insiued  depository  institution, 
or  subsidiary  of  an  insvued  depository 
institution. 

n.  Standards  for  S^guarding 
Customer  Information 

A.  Information  Security  Program. 
Each  bank  shall  implement  a 
comprehensive  written  information 
security  program  that  includes 
administrative,  technical,  and  physical 
safeguards  appropriate  to  the  size  and 
complexity  of  the  bank  and  the  nature 
and  scope  of  its  activities.  While  all 
parts  of  the  bank  are  not  required  to 
implement  a  uniform  set  of  policies,  all 
elements  of  the  information  security 
program  must  be  coordinated.  A  bank 
also  shall  ensiue  that  each  of  its 
subsidiaries  is  subject  to  a 
comprehensive  information  security 
program.  The  bank  may  fulfill  this 
requirement  either  by  including  a 
subsidiary  within  the  scope  of  the 
bank's  comprehensive  information 
security  program  or  by  causing  the 
subsidiary  to  implement  a  separate 


comprehensive  information  security 
program  in  accordance  with  the 
standards  and  procedures  in  sections  11 
and  m  of  this  appendix  that  apply  to 
banks. 

B.  Objectives.  A  bank's  information 
security  program  shall  be  designed  to: 

1.  Ensure  the  security  and 
confidentiality  of  customer  information; 

2.  Protect  against  any  anticipated 
threats  or  hazards  to  the  security  or 
integrity  of  such  information;  and 

3.  Protect  against  imauthorized  access 
to  or  use  of  such  information  that  could 
result  in  substantial  harm  or 
inconvenience  to  any  customer. 

m.  Development  and  Implementation 
of  Information  Security  Program 

A.  Involve  the  Board  of  Directors.  The 
board  of  directors  or  an  appropriate 
committee  of  the  board  of  each  bank 
shall: 

1.  Approve  the  bank's  written 
information  security  program;  and 

2.  Oversee  the  development, 
implementation,  and  maintenance  of  the 
bank's  information  security  program, 
including  assigning  specific 
responsibility  for  its  implementation 
and  reviewing  reports  from 
management. 

B.  Assess  Risk.  Each  bank  shall: 

1.  Identify  reasonably  foreseeable 
internal  and  external  threats  that  could 
result  in  imauthorized  disclosure, 
misuse,  alteration,  or  destruction  of 
customer  information  or  customer 
information  systems. 

2.  Assess  the  likelihood  and  potential 
damage  of  these  threats,  taking  into 
consideration  the  sensitivity  of 
customer  information. 

3.  Assess  the  sufficiency  of  policies, 
procedures,  customer  information 
systems,  and  other  arrangements  in 
place  to  control  risks. 

C.  Manage  and  Control  Risk.  Each 
bank  shall: 

1.  Design  its  information  sectirity 
program  to  control  the  identified  risks, 
commensurate  with  the  sensitivity  of 
the  information  as  well  as  the 
complexity  and  scope  of  the  bank's 
activities.  Each  bank  must  consider 
whether  the  following  security  measures 
are  appropriate  for  the  bank  and,  if  so, 
adopt  those  measiu^s  the  bank 
concludes  are  appropriate: 

a.  Access  controls  on  customer 
information  systems,  including  controls 
to  authenticate  and  permit  access  only 
to  authorized  individucds  and  controls 
to  prevent  employees  from  providing 
customer  information  to  imauthorized 
individuals  wbo  may  seek  to  obtain  this 
information  through  fraudulent  means. 

b.  Access  restrictions  at  physical 
locations  containing  customer 


information,  such  as  buildings, 
computer  facilities,  and  records  storage 
facilities  to  permit  access  only  to 
authorized  individuals; 

c.  Encryption  of  electronic  customer 
information,  including  while  in  transit 
or  in  storage  on  networks  or  systems  to 
which  imauthorized  individuals  may 
have  access; 

d.  Procedures  designed  to  ensure  that 
customer  information  system 
modifications  are  consistent  with  the 
bank's  information  security  program; 

e.  Dual  control  procedures, 
segregation  of  duties,  and  employee 
background  checks  for  employees  with 
responsibilities  for  or  access  to  customer 
information; 

f.  Monitoring  systems  and  procedures 
to  detect  actual  and  attempted  attacks 
on  or  intrusions  into  customer 
information  systems; 

g.  Response  programs  that  specify 
actions  to  be  t^en  when  the  bank 
suspects  or  detects  that  unauthorized 
individuals  have  gained  access  to 
customer  information  systems, 
including  appropriate  reports  to 
regulatory  and  law  enforcement 
agencies;  and 

h.  Measures  to  protect  against 
destruction,  loss,  or  damage  of  customer 
information  due  to  potential 
environmental  hazards,  such  as  fire  and 
water  damage  or  technological  failures. 

2.  Train  sta^  to  implement  the  bank's 
information  security  program. 

3.  Regularly  test  the  key  controls, 
systems  and  procedures  of  the 
information  security  program.  The 
frequency  and  nature  of  such  tests 
should  be  determined  by  the  bank's  risk 
assessment.  Tests  should  be  conducted 
or  reviewed  by  independent  third 
parties  or  staff  independent  of  those  that 
develop  or  maintain  the  security 
programs. 

D.  Oversee  Service  Provider 
Arrangements.  Each  bank  shall: 

1.  Exercise  appropriate  due  diligence 
in  selecting  its  service  providers; 

2.  Require  its  service  providers  by 
contract  to  implement  appropriate 
measures  designed  to  meet  the 
objectives  of  these  Guidelines;  and 

3.  Where  indicated  by  the  bank's  risk 
assessment,  monitor  its  service 
providers  to  confirm  that  they  have 
satisfied  their  obligations  as  required  by 
paragraph  D.2.  As  part  of  this 
monitoring,  a  bank  should  review 
audits,  summaries  of  test  results,  or 
other  equivalent  evaluations  of  its 
service  providers. 

E.  Adjust  the  Program.  Each  bank 
shall  moiutor,  evaluate,  and  adjust,  as 
appropriate,  the  information  security 
program  in  light  of  any  relevant  changes 
in  technology,  the  sensitivity  of  its 
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customer  information,  internal  or 
external  threats  to  information,  and  the 
bank's  own  changing  business 
arrangements,  such  as  mergers  and 
acquisitions,  alliances  and  joint 
ventures,  outsourcing  arrangements,  and 
changes  to  customer  information 
systems. 

F.  Heport  to  the  Board.  Each  bank 
shall  report  to  its  board  or  an 
appropriate  committee  of  the  board  at 
least  aimually.  This  report  should 
describe  the  overall  status  of  the 
information  security  program  and  the 
bank's  compliance  with  these 
Guidelines.  The  reports  should  discuss 
material  matters  related  to  its  program, 
addressing  issues  such  as:  risk 
assessment;  risk  management  and 
control  decisions;  service  provider 
arrangements;  results  of  testing;  seciuity 
breaches  or  violations  and 
management's  responses;  and 
recommendations  for  changes  in  the 
information  security  program. 

G.  Implement  the  Standards. 

1.  Effective  date.  Each  bank  must 
implement  an  information  security 
program  piu^uant  to  these  Guidelines 
by  July  1,2001. 

2.  Two-year  grandfathering  of 
agreements  with  service  providers.  Until 
Jiily  1,  2003,  a  contract  that  a  bank  has 
entered  into  with  a  service  provider  to 
perform  services  for  it  or  functions  on 
its  behalf  satisfies  the  provisions  of 
section  III.D.,  even  if  the  contract  does 
not  include  a  requirement  that  the 
servicer  maintain  the  seciuity  and 
confidentiahty  of  customer  information, 
as  long  as  the  bank  entered  into  the 
contract  on  or  before  March  5,  2001. 

PART  211— INTERNATIONAL 
BANKING  OPERATIONS 
(REGULATION  K) 

4.  The  authority  citation  for  part  211 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  221  et  seq.,  1818, 
1835a.  1841  et  seq.,  3101  et  seq..  and  3901 
et  seq.;  15  U.S.C.  6801  and  6805. 

5.  Add  new  §  211.9  to  read  as  follows: 

§211.9    Protection  of  customer 
infonnation. 

An  Edge  or  agreement  corporation 
shall  comply  with  the  Interagency 
Guidelines  Establishing  Standards  for 
Safeguarding  Customer  Information 
prescribed  pursuant  to  sections  501  and 
505  of  the  Gramm-Leach-Bliley  Act  (15 
U.S.C.  6801  and  6805),  set  forth  in 
appendix  D-2  to  part  208  of  this 
chapter. 

6.  In  §  211.24,  add  new  paragraph  (i) 
to  read  as  follows: 


§  21 1 .24    Approval  of  offices  of  foreign 
banlcs;  procedures  for  applications; 
standards  for  approval;  representative- 
office  activities  and  standards  for  approval; 
preservation  of  existing  auttiority;  reports 
of  crimes  and  suspected  crimes; 
government  securities  sales  practices. 
***** 

(i)  Protection  of  customer  infonnation. 
An  uninsured  state-licensed  branch  or 
agency  of  a  foreign  bank  shall  comply 
with  the  Interagency  Guidelines 
Establishing  Standards  for  Safeguarding 
Customer  Information  prescribed 
pursuant  to  sections  501  and  505  of  the 
Gramm-Leach-Bliley  Act  (15  U.S.C. 
6801  and  6805),  set  forth  in  appendix 
I>-2  to  part  208  of  this  chapter. 

PART  225— BANK  HOLDING 
COMPANIES  AND  CHANGE  IN  BANK 
CONTROL  (REGULATK>N  Y) 

7.  The  authority  citation  for  part  225 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1817(j)(13).  1818, 
1828(o),  1831i.  1831p-l,  1843(c)(8),  1844(b), 
1972(1),  3106,  3108,  3310,  3331-3351,  3907, 
and  3909;  15  U.S.C.  6801  and  6805. 

8.  In  §  225.1,  add  new  paragraph 
(c)(16)  to  read  as  follows: 

f  225.1    Auttiority,  purpose,  and  scope. 

***** 

(c)*  *  * 

(16)  Appendix  F  conXains  the 
Interagency  Guidelines  Establishing 
Standards  for  Safeguarding  Customer 
Information. 

9.  In  §  225.4,  add  new  paragraph  (h] 
to  read  as  follows: 

§225.4    Corporate  practices. 

***** 

(h)  Protection  ofnonpubhc  personal 
infonnation.  A  bauik  holding  company, 
including  a  bank  holding  company  that 
is  a  financial  holding  company,  shall 
comply  with  the  Interagency  Guidelines 
EstabUshing  Standards  for  Safeguarding 
Customer  Information,  as  set  forth  in 
appendix  F  of  this  part,  prescribed 
pursuant  to  sections  501  and  505  of  the 
Gramm-Leach-Bhley  Act  (15  U.S.C. 
6801  and  6805). 

10.  Add  new  appendix  F  to  read  as 
follows: 

Appendix  F  To  Part  225 — Interagency 
Guidelines  Establishing  Standards  For 
Safieguarding  Customer  Information 

Table  of  Contents 

I.  Introduction 

A.  Scope 

B.  Preservation  of  Existing  Authority 

C.  Definitions 

n.  Standards  for  Safeguarding  Customer 
Information 

A.  Information  Security  Program 

B.  Ob)ectives 


III.  Development  and  Implementation  of 
Customer  Information  Security  Program 

A.  Involve  the  Board  of  Directors 

B.  Assess  Risk 

C.  Manage  and  Control  Risk 

D.  Oversee  Service  Provider  Arrangements 

E.  Adjust  the  Program 

F.  Report  to  the  Board 

G.  Implement  the  Standards 

I.  Introduction 

These  Interagency  Guidelines  Establishing 
Standards  for  Safeguarding  Customer  . 
Information  (Guidelines)  set  forth  standards 
pursuant  to  sections  501  and  505  of  the 
Gramm-Leach-Bliley  Act  (15  U.S.C.  6801  and 
6805) .  These  Guidelines  address  standards 
for  developing  and  implementing 
administrative,  technical,  and  physical 
safeguards  to  protect  the  security, 
conMdentiality,  and  integrity  of  customer 
information. 

A.  Scope.  The  Guidelines  apply  to 
customer  information  maintained  by  or  on 
behalf  of  bank  holding  companies  and  their 
nonbank  subsidiaries  or  affiliates  (except 
brokers,  dealers,  persons  providing 
insurance,  investment  companies,  and 
investment  advisors),  for  which  the  Board 
has  supervisory  authority. 

B.  Preservation  of  Existing  Authority. 
These  Guidelines  do  not  in  any  way  limit  the 
authority  of  the  Board  to  address  unsafe  or 
unsound  practices,  violations  of  law,  unsafe 
or  unsound  conditions,  or  other  practices. 
The  Board  may  take  action  under  these 
Guidelines  independently  of,  in  conjunction 
with,  or  in  addition  to,  any  other 
enforcement  action  available  to  the  Board. 

C.  Definitions.  1.  Except  as  modified  in  the 
Guidelines,  or  unless  the  context  otherwise 
requires,  the  terms  used  in  these  Guidelines 
have  the  same  meanings  as  set  forth  in 
sections  3  and  39  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1813  and  1831p-l). 

2.  For  purposes  of  the  Guidelines,  the 
following  definitions  apply: 

a.  Board  of  directors,  in  the  case  of  a 
branch  or  agency  of  a  foreign  bank,  means  the 
managing  official  in  charge  of  the  branch  or 
agency. 

b.  Customer  means  any  customer  of  the 
bank  holding  company  as  defined  in 

§  216.3(h)  of  this  chapter. 

c.  Customer  information  means  any  record 
containing  nonpublic  personal  information, 
as  defined  in  §  216.3(n)  of  this  chapter,  about 
a  customer,  whether  in  paper,  electronic,  or 
other  form,  that  is  maintained  by  or  on  behalf 
of  the  bank  holding  company. 

d.  Customer  infonnation  systems  means 
any  methods  used  to  access,  collect,  store, 
use,  transmit,  protect,  or  dispose  of  customer 
information. 

e.  Service  provider  means  any  person  or 
entity  that  maintains,  processes,  or  otherwise 
is  permitted  access  to  customer  information 
through  its  provision  of  services  directly  to 
the  bank  holding  company. 

f.  Subsidiary  means  any  company 
controlled  by  a  bank  holding  company, 
except  a  broker,  dealer,  person  providing 
insurance,  investment  company,  investment 
advisor,  insured  depository  institution,  or 
subsidiary  of  an  insured  depository 
institution. 
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3.  Standards  for  Safieguarding  Customer 
[nformation 

A.  Information  Security  Program.  Each 
>ank  holding  company  shall  implement  a 

comprehensive  written  information  security 
program  that  includes  administrative, 
technical,  and  physical  safeguards 
appropriate  to  the  size  and  complexity  of  the 
bank  holding  company  and  the  nature  and 
scope  of  its  activities.  While  all  parts  of  the 
bank  holding  company  are  not  required  to 
Implement  a  uniform  set  of  policies,  all 
elements  of  the  information  security  program 
must  be  coordinated.  A  bank  holding 
company  also  shall  ensure  that  each  of  its 
subsidiaries  is  subject  to  a  comprehensive 
information  security  program.  Tbe  bank 
holding  company  may  fulfill  this 
requirement  either  by  including  a  subsidiary 
within  the  scope  of  the  bank  holding 
company's  comprehensive  infonnation 
security  progrtmi  or  by  causing  the  subsidiary 
to  implement  a  separate  comprehensive 
information  security  program  in  accordance 
with  the  standards  and  procedures  in 
sections  II  and  III  of  this  appendix  that  apply 
to  bank  holding  companies. 

B.  Objectives.  A  bank  holding  company's 
information  security  program  shall  be 
designed  to: 

1.  Ensure  the  security  and  confidentiality 
of  customer  information; 

2.  Protect  against  any  anticipated  threats  or 
hazards  to  the  security  or  integrity  of  such 
information;  and 

3.  Protect  against  unauthorized  access  to  or 
use  of  such  information  that  could  result  in 
substantial  harm  or  inconvenience  to  any 
customer. 

m.  Development  and  ImplementatioD  of 
formation  Security  Pn^ram 

A.  Involve  the  Board  of  Directors.  The 
d  of  directors  or  an  appropriate 

conmiittee  of  the  board  of  each  bank  holding 
company  shall: 

1.  Approve  the  bank  holding  company's 
written  infonnation  seciirity  program;  and 

2.  Oversee  the  development, 
implementation,  and  maintenance  of  the 
bank  holding  company's  information  security 
program,  including  assigning  specific 
responsibility  for  its- implementation  and 
reviewing  reports  &t>m  management.  - 

B.  Assess  Risk.  Each  bank  holding, 
[ximpany  shall: 

1.  Identify  reasonably  foreseeable  internal 
md  external  threats  that  could  result  in 
inauthorized  disclosure,  misuse,  alteration, 
ir  destruction  of  customer  information  or 
mstomer  information  systems. 

2.  Assess  the  likelihood  and  potential 
lamage  of  these  threats,  taking  into 
wnsideration  the  sensitivity  of  customer 
information. 

3.  Assess  the  sufficiency  of  policies, 
jtocedures,  customer  information  systems, 
md  other  arrangements  in  place  to  control 
risks. 

C.  Manage  and  Control  Risk.  Each  biuik 
lolding  company  shall: 

1.  Design  its  information  security  program 
to  control  the  identified  risks,  commensurate 
with  the  sensitivity  of  the  informaUon  as  well 
18  the  complexity  and  scope  of  the  bank 
lolding  company's  activities.  Each  bank 


holding  company  must  consider  whether  the 
following  security  measures  are  appropriate 
for  the  bank  holding  company  and,  if  so, 
adopt  those  measures  the  baiiik  holding 
company  concludes  are  appropriate: 

a.  Access  controls  on  customer  information 
systems,  including  controls  to  authenticate 
and  permit  access  only  to  authorized 
individuals  and  controls  to  prevent 
employees  from  providing  customer 
information  to  unauthorized  individuals  who 
may  seek  to  obtain  this  information  through 
fraudulent  means. 

b.  Access  restrictions  at  physical  locations 
containing  customer  information,  such  as 
buildings,  computer  facilities,  and  records 
storage  facifities  to  permit  access  only  to 
authorized  individuals; 

c.  Encryption  of  electronic  customer 
information,  including  while  in  transit  or  in 
storage  on  networks  or  systems  to  which 
unauthorized  individuals  may  have  access; 

d.  Procedures  designed  to  ensure  that 
customer  information  system  modifications 
are  consistent  with  the  bank  holding 
company's  information  security  program; 

e.  Dual  control  procedures,  segregation  of 
duties,  and  employee  background  checks  for 
employees  with  responsibilities  for  or  access 
to  customer  information; 

f  Monitoring  systems  and  procedures  to 
detect  actual  and  attempted  aUacks  on  or 
intrusions  into  customer  information 
systems; 

g.  Response  programs  that  specify  actions 
to  be  taken  when  the  bank  holding  company 
suspects  or  detects  that  unauthorized 
individuals  have  gained  access  to  customer 
information  systems,  including  appropriate 
reports  to  regulatory  and  law  enforcement 
agencies;  and 

h.  Measures  to  protect  against  destruction, 
loss,  or  damage  of  customer  infonnation  due 
to  potential  environmental  hazards,  such  as 
fire  and  water  damage  or  technological 
failures. 

2.  Train  staff  to  implement  the  bank 
holding  company's  information  security 
program. 

3.  Regularly  test  tbe  key  controls,  systems 
and  procedures  of  the  information  security 
program.  The  fi^uency  and  nature  of  such 
tests  should  be  determined  by  the  bank 
holding  company's  risk  assessment.  Tests 
should  be  conducted  or  reviewed  by 
independent  third  parties  or  staff 
independent  of  those  that  develop  or 
maintain  the  security  programs. 

D.  Oversee  Service  Provider  Arrangements. 
Each  bank  holding  company  shall: 

1.  Elxercise  appropriate  due  diligence  in  - 
selecting  its  service  providers; 

2.  Require  its  service  providers  by  contract 
to  implement  appropriate  measures  designed 
to  meet  the  objectives  of  these  Guidelines; 
and 

3.  Where  indicated  by  the  bank  holding 
company's  risk  assessment,  monitor  its 
service  providers  to  confirm  that  they  have 
satisfied  their  obligations  as  required  by 
paragraph  D.2.  As  part  of  this  monitoring,  a 
bank  holding  company  should  review  audits, 
summaries  of  test  results,  or  other  equivalent 
evaluations  of  its  service  providers. 

E.  Adjust  the  Program.  Each  bank  holding 
company  shall  monitor,  evaluate,  and  adjust, 


as  appropriate,  the  information  security 
program  in  light  of  any  relevant  changes  in 
technology,  the  sensitivity  of  its  customer 
information,  internal  or  external  threats  to 
information,  and  the  bank  holding  company's 
own  changing  business  arrangements,  such 
as  mergers  and  acquisitions,  alliances  and 
joint  ventures,  outsourcing  arrangementis, 
and  changes  to  customer  information 
systems. 

F.  Report  to  the  Board.  Each  bank  holding 
company  shall  report  to  its  board  or  an 
appropriate  committee  of  the  board  at  least 
annually.  This  report  should  describe  the 
overall  status  of  the  information  security 
program  and  the  bank  holding  company's 
compliance  with  these  Guidelines.  The 
reports  should  discuss  material  matters 
related  to  its  program,  addressing  issues  such 
as:  risk  assessment:  risk  management  and 
control  decisions;  service  provider 
arrangements;  results  of  testing;  security 
breaches  or  violations  and  management's 
responses;  and  recommendations  for  changes 
in  the  informaUon  security  program. 

G.  Implement  the  Standards. 

1.  Effective  date.  Each  bank  holding 
company  must  implement  an  information 
security  program  pursuant  to  these 
Guidelines  by  July  1,  2001. 

2.  Two-year  grandfathering  of  agreements 
with  service  providers.  Until  July  1,  2003,  a 
contract  that  a  bank  holding  company  has 
entered  into  with  a  service  provider  to 
perform  services  for  it  or  functions  on  its 
behalf  satisfies  the  provisions  of  section 
m.D.,  even  if  the  contract  does  not  include 
a  requirement  that  the  servicer  maintain  the 
security  and  confidentiality  of  customer 
information,  as  long  as  the  bank  holding 
company  entered  into  the  contract  on  or 
before  March  5,  2001. 

PART  263— RULES  OF  PRACTICE  FOR 
HEARINGS 

11.  The  authority  citation  for  part  263 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  504;  12  U.S.C.  248, 
324.  504,  505.  lB17(j).  1818, 1828(c),  18310, 
1831p-l,  1847(b),  1847(d),  1884(b), 
1972(2KF),  3105,  3107,  3108,  3907,  3909;  15 
U.S.C.  21,  780-4,  780-5,  78u-2,  6801.  6805; 
and  28  U.S.C.  2461  note. 

12.  Amend  §  263.302  to  revise 
paragraph  (a)  to  read  as  follows: 

§  263.302    Determination  and  nOtmct»on  of 
failure  to  meet  safety  and  soundness 
standard  and  request  for  oompMaoce  plan. 

(a)  Determination  The  Board  may. 
based  upon  an  examination,  inspection., 
or  any  other  information  that  becomes 
available  to  the  Board,  determine  that  a 
bank  has  foiled  to  satisfy  the  safety  and 
soundness  standards  contained  in  the 
Interagency  Guidelines  Establishing 
Standards  for  Safety  and  Soundness  or 
the  Interagency  Guidelines  EstabUshing 
Standards  for  Safeguarding  Customer 
Information,  set  forth  in  appendices  D- 
1  and  D-2  to  part  208  of  this  chapter, 
respectively. 
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By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  January  4,  2001. 
lennifcr  J.  Johnson, 
Secretary  of  the  Board. 

FedCTal  Deposit  Insurance  Corporation 

12  CFR  Chapter  m 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the  joint 
preamble,  parts  308  and  364  of  chapter 
ID  of  title  12  of  the  Code  of  Federal 
Regulations  are  amended  as  follows: 

PART  306-ltUl.ES  OF  PRACTKE  AND 
PROCEDURE 

1.  The  authority  citation  for  part  308 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  504,  554-557;  12 
U.S.C.  93(b),  164,  505, 1815(e),  1817, 1818. 
1820, 1828, 1829,  1829b.  18311, 18310, 
1831p-l.  1832(c),  1884(b),  1972.  3102, 
3108(a),  3349,  3909,  4717;  15  U.S.C.  78(h) 
and  (i),  78o-4(c),  78o-5,  78q-l,  788,  78u. 
78U-2.  78U-3  and  78w;  6801(b).  6805(b)(1), 
28  U.S.C.  2461  note;  31  U.S.C.  330,  5321;  42 
U.S.C.  4012a;  Sec.  3100(s),  Pub.  L  104-134, 
110  Stat.  1321-358. 

1.  Amend  §  308.302  to  revise 
paragraph  (a)  to  read  as  follows: 

f  308.302    Plermintkin  and  nodficeMon  of 
faMura  to  meet  a  safety  and  soundness 
stsndi'd  and  request  for  compliance  plan. 

(a)  Determination.  The  FDIC  may, 
based  upon  an  examination,  inspection 
or  any  other  information  that  becomes 
available  to  the  FDIC,  determine  that  a 
bank  has  failed  to  satisfy  the  safety  and 
soundness  standards  set  out  in  part  364 
of  this  chapter  and  in  the  Literagency 
Guidelines  Establishing  Standards  for 
Safety  and  Soundness  in  appendix  A 
and  the  Interagency  Guidelines 
Establishing  Standards  for  Safeguarding 
Customer  Information  in  appendix  B  to 
part  364  of  this  chaptra. 


PART  364— STANDARDS  FOR  SAFETY 
AND  SOUNDNESS 

2.  The  authority  citation  for  part  364 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1819(Tenth),  1831p- 
1;  15  U.S.C.  6801(b),  6805(b)(1). 

3.  Amend  §  364.101  to  revise 
paragraph  (b)  to  read  as  fbUows: 

§364.101    Standards  for  safely  and 
soundnsss. 

•  *  *  *  • 

(b)  Interagency  Guidelines 
Establishing  Standards  for  Safeguarding 
Customer  Information.  The  Interagency 
Guidelines  Establishing  Standards  for 
Safeguarding  Customer  Information 
prescribed  pursuant  to  section  39  of  the 
Federal  Deposit  Insurance  Act  (12 


U.S.C.  1831p-l)  and  sections  501  and 
505(b)  of  the  Gramm-Leach-Bliley  Act 
(15  U.S.C.  6801,  6805(b)),  as  set  forth  in 
appendix  B  to  this  part,  apply  to  all 
insured  state  nonmember  banks,  insured 
state  licensed  branches  of  foreign  banks, 
and  any  subsidiaries  of  such  entities 
(except  brokers,  dealers,  persons 
providing  insiuance,  investment 
companies,  and  investment  advisers). 
4.  Revise  appendix  B  to  part  364  to 
read  as  follows: 

Appendix  B  to  Part  364 — Interagency 
Guidelines  Establishing  Standards  fior 
Safeguarding  Customer  Information 

Table  of  CoBtants 

I.  Introduction 

A.  Scope 

B.  Preservation  of  Existing  Authority 

C.  Definitions 

n.  Standards  for  Safeguarding  Customer 
Information 

A.  Information  Seciuity  Program 

B.  Objectives 

m.  Development  and  Implementation  of 
Customer  Information  Security  Program 

A.  Involve  the  Board  of  Directors 

B.  Assess  Risk 

C.  Manage  and  Control  Risk 

D.  Oversee  Service  Provider  Arrangements 

E.  Adjust  the  Program 

F.  Report  to  the  Board 

G.  Implement  the  Standards 

I.  Introduction 

The  Interagency  Guidelines  Establishing 
Standards  for  Safeguarding  Customer 
Information  (Guidelines)  set  forth  standards 
pursuant  to  section  39  of  the  Federal  Deposit 
Insurance  Act  (section  39,  codified  at  12 
U.S.C.  1831p-l),  and  sections  501  and 
505(b),  codified  at  15  U.S.C.  6801  and 
6805(b).  of  the  Gramm-Leach-Bliley  Act. 
These  Guidelines  address  standards  for 
developing  and  implementing 
administrative,  technical,  and  physical 
safeguards  to  protect  the  security, 
confidentiality,  and  integrity  of  customer 
information. 

A.  Scope.  The  Guidelines  apply  to 
customer  informaUon  maintained  by  or  on 
behalf  of  entities  over  which  the  Federal 
Deposit.  Insurance  Corporation  (FDIC)  has 
authority.  Such  entities,  referred  to  as  "the 
bank"  are  banks  insured  by  the  FDIC  (other 
than  members  of  the  Federal  Reserve 
System),  insured  state  branches  of  foreign 
banks,  and  any  subsidiaries  of  such  entities 
(except  brokers,  dealers,  persons  providing 
insurance,  investment  companies,  and 
investment  advisers). 

B.  Preservation  of  Existing  Authority. 
Neither  section  39  nor  these  Guidelines  in 
any  way  limit  the  authority  of  the  FDIC  to 
address  unsafe  or  unsound  practices, 
violations  of  law.  unsafe  or  unsound 
conditions,  or  other  practices.  The  FDIC  may 
take  action  imder  section  39  and  these 
Guidelines  independently  of,  in  conjunction 
with,  or  in  addition  to,  any  other 
enforcement  action  available  to  the  FDIC. 

C.  Definitions.  1.  Except  as  modified  in  the 
Guidelines,  or  unless  the  context  otherwise 


requires,  the  terms  used  in  these  Guidelines 
have  the  same  meanings  as  set  forth  in 
sections  3  and  39  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1813  and  1831p-l). 

2.  For  purposes  of  the  Guidelines,  the 
following  definitions  apply: 

a.  Board  of  directors,  in  the  case  of  a 
branch  or  agency  of  a  foreign  bank,  means  the 
managing  official  in  charge  of  the  branch  or 
agency. 

b.  Customer  means  any  customer  of  the 
bank  as  defined  in  §  332.3(h)  of  this  chapter. 

c.  Customer  information  means  any  record 
containing  nonpublic  personal  information, 
as  defined  in  §  332.3(n)  of  this  chapter,  about 
a  customer,  whether  in  paper,  electronic,  or 
other  form,  that  is  maintained  by  or  on  behalf 
of  the  bank. 

d.  Customer  information  systems  means 
any  methods  used  to  access,  collect,  store, 
use,  transmit,  protect,  or  dispose  of  customer 
information. 

e.  Service  provider  means  any  person  or 
entity  that  maintains,  processes,  or  otherwise 
is  permitted  access  to  customer  information 
through  its  provision  of  services  directly  to 
the  bank. 

n.  Standards  for  Safisguarding  Customer 
Information 

A.  Information  Security  Program.  Each 
bank  shall  implement  a  comprehensive 
written  information  security  program  that 
includes  administrative,  technical,  and 
physical  safeguards  appropriate  to  the  size  ^^^ 
and  complexity  of  the  bank  and  the  nature 
and  scope  of  its  activities.  While  all  parts  of 
the  bank  are  not  required  to  implement  a 
uniform  set  of  policies,  all  elements  of  the 
information  security  program  must  be 
coordinated. 

B.  Objectives.  A  bank's  information 
security  program  shall  be  designed  to: 

1.  Ensure  the  security  and  confidentiality 
of  customer  information; 

2.  Protect  against  any  anticipated  threats  or 
hazards  to  the  security  or  integrity  of  such 
information;  and 

3.  Protect  against  unauthorized  access  to  or 
use  of  such  information  that  could  result  in 
substantial  harm  or  inconvenience  to  any 
customer. 

m.  Development  and  Implementation  of 
Information  Security  Prt^am 

A.  Involve  the  Board  of  Directors.  The 
board  of  directors  or  an  appropriate 
committee  of  the  board  of  each  bank  shall: 

1.  Approve  the  bank's  written  information 
seciuity  program;  and 

2.  Oversee  the  development, 
implementation,  and  maintenance  of  the 
bank's  information  security  program, 
including  assigning  specific  responsibility  for 
its  implementation  and  reviewing  reports 
bom  memagement. 

B.  Assess  Risk. 
Each  bank  shall: 

1.  Identify  reasonably  foreseeable  intemat 
and  external  threats  that  could  resuh  in 
unauthorized  disclosure,  misuse,  alteration, 
or  destruction  of  customer  information  or 
customer  information  systems. 

2.  Assess  the  likelihood  and  potential 
damage  of  these  threats,  taking  into 
consideration  the  sensitivity  of  customer 
information. 
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3.  Assess  the  sufficiency  of  policies, 
irocedures,  customer  information  systems, 
and  other  arrangements  in  place  to  control 
risks. 

C.  Manage  and  Control  Risk.  Each  bank 
shall: 

1.  Design  its  information  security  program 
to  control  the  identified  risks,  commensurate 
with  the  sensitivity  of  the  information  as  well 
as  the  complexity  and  scope  of  the  bank's 
activities.  Each  bank  must  consider  whether 
the  following  seciuity  measures  are 
appropriate  for  the  bank  and.  if  so.  adopt 
those  measures  the  bank  concludes  are 
appropriate: 

a.  Access  controls  on  customer  information 
systems,  including  controls  to  authenticate 
and  permit  access  only  to  authorized 
individuals  and  controls  to  prevent 
employees  from  providing  customer 
information  to  unauthorized  individuals  who 
may  seek  to  obtain  this  information  through 
fraudulent  means. 

b.  Access  restrictions  at  physical  locations 
containing  customer  information,  such  as 
buildings,  computer  facilities,  and  records 
storage  facilities  to  permit  access  only  to 
authorized  individuals; 

c.  Encryption  of  electronic  customer 
information,  including  while  in  transit  or  in 
storage  on  networks  or  systems  to  which 
unauthorized  individuals  may  have  access; 

d.  Procedures  designed  to  ensure  that 
customer  information  system  modifications 
are  consistent  with  the  bank's  information 
security  program; 

e.  Dual  control  procedures,  segregation  of 
duties,  and  employee  background  checks  for 
employees  with  responsibilities  for  or  access 
to  customer  information; 

f.  Monitoring  systems  and  procedures  to 
detect  actual  and  attempted  attacks  on  or 
intrusions  into  customer  information 
systems; 

g.  Response  programs  that  specify  actions 
to  be  taken  when  tixe  bank  suspects  or  detects 
that  unauthorized  individuals  have  gained 
access  to  customer  information  systems, 
including  appropriate  reports  to  regulatory 
and  law  enforcement  agencies;  and 

h.  Measiues  to  protect  against  destruction, 
loss,  or  damage  of  customer  information  due 
to  potential  environmental  hazards,  such  as 
fire  and  water  damage  or  technological 
bilures. 

2.  Train  staff  to  implement  the  bank's 
information  security  program. 

3.  Regularly  test  the  key  controls,  systems 
and  procedures  of  the  information  security 
program.  The  frequency  and  nature  of  such 
tests  should  be  determined  by  the  bank's  risk 
assessment.  Tests  should  be  conducted  or 
reviewed  by  independent  third  parties  or 
staff  independent  of  those  that  develop  or 
maintain  the  security  programs. 

D.  Oversee  Service  Provider  Arrangements. 
Bach  bank  shall: 

1.  Exercise  appropriate  due  diligence  in 
selecting  its  service  providers; 

2.  Require  its  service  providers  by  contract 
to  implement  appropriate  measures  designed 
to  meet  the  objectives  of  these  Guidelines; 
and 

3.  Where  indicated  by  the  bank's  risk 
assessment,  monitor  its  service  providers  to 
confirm  that  they  have  satisfied  their 


obligations  as  required  by  paragraph  D.2.  As 
part  of  this  monitoring,  a  bank  should  review 
audits,  summaries  of  test  results,  or  other 
equivalent  evaluations  of  its  service 
providers. 

E.  Adjust  the  Program.  Each  bank  shall 
monitor,  evaluate,  and  adjust,  as  appropriate, 
the  information  seciuity  program  in  light  of 
any  relevant  changes  in  technology,  the 
sensitivity  of  its  customer  information, 
internal  or  external  threats  to  information, 
and  the  bank's  own  changing  business 
arrangements,  such  as  mergers  and 
acquisitions,  alliances  and  joint  ventures, 
outsourcing  arrangements,  and  changes  to 
customer  information  systems. 

F.  Report  to  the  Board.  Each  bank  shall 
report  to  its  board  or  an  appropriate 
committee  of  the  board  at  least  annually. 
This  report  should  describe  the  overall  status 
of  the  information  security  program  and  the 
bank's  compliance  with  these  Guidelines. 
The  report,  which  will  vary  depending  upon 
the  complexity  of  each  baiik's  program 
should  discuss  material  matters  related  to  its 
program,  addressing  issues  such  as:  risk 
assessment;  risk  management  and  control 
decisions;  service  provider  arrangements; 
results  of  testing;  security  breaches  or 
violations,  and  management's  responses;  and 
recommendations  for  changes  in  the 
information  security  program. 

G.  Implement  the  Standards.  1.  Effective 
date.  Each  bank  must  implement  an 
information  security  program  pursuant  to 
these  Guidelines  by  July  1.  2001. 

2.  Two-year  grandfathering  of  agreements 
with  service  providers.  Until  July  1.  2003.  a 
contract  that  a  bank  has  entered  into  with  a 
service  provider  to  perform  services  for  it  or 
functions  on  its  behalf,  satisfies  the 
provisions  of  paragraph  m.D..  even  if  the 
contract  does  not  include  a  requirement  that 
the  servicer  maintain  the  security  and 
confidentiality  of  customer  information  as 
long  as  the  bank  entered  into  the  contract  on 
or  before  March  5,  2001. 

By  order  of  the  Board  of  Directors. 
Dated  at  Washington,  D.C..  this  21st  day  of 
December,  2000. 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Executive  Secretary. 

Office  of  Thrift  Supervision 

12  CFR  Chapter  V 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the  joint 
preamble,  parts  568  and  570  of  chapter 
V  of  title  12  of  the  Code  of  Federal 
regulations  are  amended  as  follows: 

PART  568— SECURITY  PROCEDURES 

1.  The  authority  citation  of  part  568 
is  revised  to  read  as  follows: 

Authority:  Sees.  2-5,  82  Stat.  294-295  (12 
U.S.C.  1881-1984);  12  U.S.C.  1831p-l:  15 
U.S.C.  6801,  6805(b)(1). 

2.  Amend  §  568.1  by  revising 
paragraph  (a)  to  read  as  follows: 


f  568.1    Authority,  purpose,  snd  scope. 

(a)  This  part  is  issued  by  the  Office  of 
Thrift  Supervision  (GTS)  piu^uant  to 
section  3  of  the  Bank  Protection  Act  of 
1968  (12  U.S.C.  1882),  and  sections  501 
and  505(b)(1)  of  the  Gramm-Leach- 
Bliley  Act  (12  U.S.C.  6801.  6805(b)(1)). 
This  part  is  applicable  to  savings 
associations.  It  requires  each  savings 
association  to  adopt  appropriate 
security  procedures  to  discourage 
robberies,  burglaries,  and  larcenies  and 
to  assist  in  the  identification  and 
prosecution  of  persons  who  commit 
such  acts.  Section  568.5  of  this  part  is 
applicable  to  savings  associations  and 
their  subsidiaries  (except  brokers, 
dealers,  persons  providing  insurance, 
investment  companies,  and  investment 
advisers).  Section  568.5  of  this  part 
requires  covered  institutions  to  establish 
and  implement  appropriate 
administrative,  technical,  and  physical 
safeguards  to  protect  the  security, 
confidentiality,  and  integrity  of 
customer  information. 
*        *        •        •        • 

3.  Add  new  §  568.5  to  read  as  follows: 

1568^    Protection  of  customer 
if  ifui  Illation. 

Savings  associations  and  their 
subsidiaries  (except  brokers,  dealers, 
persons  providing  insurance, 
investment  companies,  and  investment 
advisers)  must  comply  with  the 
Interagency  Guidelines  Establishing 
Standards  for  Safeguarding  Customer 
Information  prescribed  pursuant  to 
sections  501  and  505  of  the  Gramm- 
Leach-Bliley  Act  (15  U.S.C.  6801  and 
6805),  set  forth  in  appendix  B  to  part 
570  of  this  chapter. 

PART  570— SUBMISSION  AND  REVIEW 
OF  SAFETY  AND  SOUNDNESS 
COMPUANCE  PLANS  AND  ISSUANCE 
OF  ORDERS  TO  CORRECT  SAFETY 
AND  SOUNDNESS  DEFiaENOES 

4.  Amend  §  570.1  by  adding  a 
sentence  at  the  end  of  paragraph  (a)  and 
revising  the  last  sentence  of  paragraph 
(b)  to  read  as  follows: 

§570.1    Authority,  purpose,  scope  and 
preservation  of  existing  authority. 

(a)  *  *  *  Appendix  B  to  this  part  is 
further  issued  under  sections  501(b)  and 
505  of  the  Gramm-Leach-Bliley  Act 
(Pub.  L.  106-102,  113  Stat.  1338  (1999)). 

(b)*  *  'Interagency  Guidelines 
Establishing  Standards  for  Safeguarding 
Customer  Information  are  set  forth  in 
appendix  B  to  this  part. 
***** 

5.  Amend  §  570.2  by  revising 
paragraph  (a)  to  read  as  follows: 
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§570^    Dstarmination  and  notification  of 
failuf*  to  HMOt  safoty  and  soundness 
standards  and  request  for  compliance  plan. 

(a)  Determination.  OTS  may,  based 
upon  an  examination,  inspection,  or  any 
other  information  that  becomes 
available  to  OTS,  determine  that  a 
savings  association  has  ^led  to  satisfy 
the  safety  and  soundness  standards 
contained  in  the  Interagency  Guidehnes 
Establishing  Standards  for  Safety  and 
Soundness  as  set  forth  in  appendix  A  to 
this  part  or  the  Interagency  Guidelines 
Establishing  Standards  for  Safeguarding 
Customer  Information  as  set  forth  in 
appendix  B  to  this  part. 
•        •        *        •        • 

6.  Revise  appendix  B  to  part  570  to 
read  as  follows: 

Appendix  B  to  Part  570 — Interagency 
Guidelines  Establishing  Standards  for 
Safeguarding  Customer  Information 

Table  of  Contents 

I.  Introduction 

A.  Scope 

B.  Preservation  of  Existing  Authority 

C.  Definitions 

Q.  Standards  for  Safeguarding  Customer 
Information 

A.  Information  Security  Program 

B.  Ob)ectives 

in.  Development  and  Implementation  of 
Customer  Information  Security  Program 

A.  Involve  the  Board  of  Directors 

B.  Assess  Risk 

C.  Manage  and  Control  Risk 

D.  Oversee  Service  Provider  Arrangements 

E.  Adjust  the  Program 

F.  Report  to  the  Board 

G.  Implement  the  Standards 

I.  Introduction 

The  Interagency  Guidelines  Establishing 
Standards  for  Safeguarding  Customer 
Information  (Guidelines)  set  forth  standards 
pursuant  to  section  39  of  the  Federal  Deposit 
Insurance  Act  (section  39,  codified  at  12 
U.S.C.  1831p-l),  and  sections  501  and 
S05(b).  codified  at  15  U.S.C.  6801  and 
6805(b).  of  the  Gramm-Leach-Bliley  Act. 
These  Guidelines  address  standards  for. 
developing  and  implementing 
administrative,  technical,  and  physical  < 
safeguards  to  protect  the  security, 
confidentiality,  and  integrity  of  customer 
information. 

A  Scope.  The  Guidelines  apply  to 
customer  information  maintained  by  oron 
behalf  of  entities  over  which  OTS  has 
authority.  For  purposes  of  this  appendix, 
these  entities  are  savings  associations  whose 
deposits  are  FDIC-insured  and  any 
subsidiaries  of  such  savings  associations, 
except  brokers,  dealers,  persons  providing 
insurance,  investment  companies,  and 
investment  advisers.  This  appendix  refers  to 
such  entities  as  "you'. 

B.  Preservation  of  Existing  Authority. 
Neither  section  39  nor  these  Guidelines  in 
any  way  limit  OTS's  authority  to  address 
imsafe  or  unsound  practices,  violations  of 
law,  unsafe  or  unsound  conditions,  or  other 


practices.  OTS  may  take  action  under  section 
39  and  these  Guidelines  independently  of,  in 
conjunction  with,  or  in  addition  to,  any  other 
enforcement  action  available  to  OTS. 

C.  Definitions.  1.  Except  as  modified  in  the 
Guidelines,  or  unless  the  context  otherwise 
requires,  the  terms  used  in  these  Guidelines 
have  the  same  meanings  as  set  forth  in 
sections  3  and  39  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1813  and  1831p-l). 

2.  For  purposes  of  the  Guidelines,  the 
following  definitions  apply: 

a.  Customer  means  any  of  your  customers 
as  defined  in  §  573.3(h)  of  this  chapter. 

b.  Customer  information  means  any  record 
containing  nonpublic  personal  information, 
as  defined  in  §  S73.3(n)  of  this  chapter,  about 
a  customer,  whether  in  paper,  electronic,  or 
other  form,  that  you  maintain  or  that  is 
maintained  on  your  behalf. 

c.  Customer  information  systems  means 
any  methods  used  to  access,  collect,  store, 
use,  transmit,  protect,  or  dispose  of  customer 
information. 

d.  Service  provider  means  any  person  or 
entity  that  maintains,  processes,  or  otherwise 
is  permitted  access  to  customer  information 
through  its  provision  of  services  directly  to 
you. 

n.  Standards  for  SafeguanUng  Customer 
Information 

A.  Information  Security  Program.  You  shall 
implement  a  comprehensive  written 
information  security  program  that  includes 
administrative,  technical,  and  physical 
safeguards  appropriate  to  your  size  and 
complexity  and  the  natiu*  and  scope  of  your 
activities.  While  all  parts  of  your 
organization  are  not  required  to  implement  a 
uniform  set  of  policies,  all  elements  of  your 
information  security  program  must  be 
coordinated. 

B.  Objectives.  Your  information  security 
program  shall  be  designed  to: 

1.  Ensure  the  security  and  confidentiaUty 
of  customer  information; 

2.  Protect  against  any  anticipated  threats  or 
hazards  to  the  security  or  integrity  of  such 
information;  and 

3.  Protect  against  unauthorized  access  to  or 
use  of  such  informatfon  that  could  result  in 
substantial  harm  or  inconvenience  to  any 
customer. 

m.  Development  end  Implementation  of 
Information  Security-Program 

A.  /nvo)vB  the  Board  of  Directors.  Your 
board  of  directors  or  an  appropriate 
committee  of  the  board  shall: 

1.  Approve  your  written  information 
seciuity  program;  and 

2.  Oversee  the  development, 
implementation,  and  maintenance  of  your 
information  security  program,  including 
assigning  specific  responsibility  for  its 
implementation  and  reviewing  reports  from 
management. 

B.  Assess  Risk.  You  shall: 

1.  Identify  reasonably  foreseeable  internal 
and  external  threats  that  could  result  in 
imautborized  disclosure,  misuse,  alteration, 
or  destruction  of  customer  information  or 
customer  information  systems. 

2.  Assess  the  likelihood  and  potential 
damage  of  these  threats,  taking  into 


consideration  the  sensitivity  of  customer 
information. 

3.  Assess  the  sufficiency  of  policies, 
procedures,  customer  information  systems, 
and  other  arrangements  in  place  to  control 
risks. 
C.  ^4anage  and  Control  Risk.  You  shall: 
1 .  Design  your  information  security 
program  to  control  the  identified  risks, 
conmiensurate  with  the  sensitivity  of  the 
information  as  well  as  the  complexity  and 
scope  of  your  activities.  You  must  consider 
whether  the  following  security  measures  are 
appropriate  for  you  and,  if  so,  adopt  those 
mefisures  you  conclude  are  appropriate: 

a.  Access  controls  on  customer  information 
systems,  including  controls  to  authenticate 
and  permit  access  only  to  authorized 
individuals  and  controls  to  prevent 
employees  bom  providing  customer 
information  to  unauthorized  individuals  who 
may  seek  to  obtain  this  information  through 
fraudulent  means. 

b.  Access  restrictions  at  physical  locations 
containing  customer  information,  such  as 
buildings,  computer  facilities,  and  records 
storage  fecilities  to  permit  access  only  to 
authorized  individuals; 

c.  Encryption  6f  electronic  customw 
information,  including  while  in  transit  or  in 
borage  on  networks  or  systems  to  which 
unauthorized  individuals  may  have  access; 

d.  Procedures  designed  to  ensure  that 
customer  information  system  modifications 
are  consistent  with  your  information  security 
program; 

e.  Dual  control  procwlures,  s^regation  of 
duties,  and  employee  background  checks  for 
employees  with  responsibilities  for  or  access 
to  customer  information; 

f.  Monitoring  systems  and  procedures  to 
detect  actual  and  attempted  attacks  on  or 
intrusions  into  customer  information 
systems; 

g.  Response  programs  that  specify  actions 
for  you  to  take  when  you  suspect  or  detect 
that  unauthorized  individuals  have  gained 
access  to  customer  information  systems, 
including  appropriate  reports  to  regulatory  ■ 
and  law  enforcement  agencies;  and 

h.  Measures  to  protect  against  destruction, 
loss,  or  damage  of  customer  information  due 
to  potential  environmental  hazards,  such  as 
fire  and  water  damage  or  technological 
failures. 

2.  Train  staff  to  implement  your 
information  security  program. 

3.  Regularly  test  ihe  key  controls,  systems 
and  procedures  of  the  information  security 
program.  The  frequency  and  nature  of  such 
tests  should  be  determined  by  your  risk 
assessment.  Tests  should  be  conducted  or 
reviewed  by  independent  third  parties  or 
staff  independent  of  those  that  develop  or 
maintain  the  security  programs. 

D.  Oversee  Service  Provider  Arrangements. 
You  shall: 

1.  Exercise  appropriate  due  diligence  in 
selecting  your  service  providers; 

2.  Require  yoiu'  service  providers  by 
contract  to  implement  appropriate  measures 
designed  to  meet  the  objectives  of  these 
Guidelines;  and 

3.  Where  indicated  by  your  risk 
assessment,  monitor  your  service  providers 
to  confirm  that  they  have  satisfied  their 
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obligations  as  required  by  paragraph  D.2.  As 
part  of  this  monitoring,  you  should  review 
audits,  summaries  of  test  results,  or  other 
equivalent  evaluations  of  your  service 
providers. 

E.  Adjust  the  Program.  You  shall  monitor, 
evaluate,  and  adjust,  as  appropriate,  the 
information  security  program  in  light  of  any 
relevant  changes  in  technology,  the 
sensitivity  of  your  customer  information, 
internal  or  external  threats  to  information, 
and  your  own  changing  business 
arrangements,  such  as  mergers  and 
acquisitions,  alliances  and  joint  ventures, 
outsourcing  arrangements,  and  changes  to 
customer  information  systems. 

F.  Report  to  the  Board.  You  shall  report  to 
;  rour  board  or  an  appropriate  conunittee  of 


the  board  at  least  aimually.  This  report 
should  describe  the  overall  status  of  the 
information  security  program  and  your 
compliance  with  these  Guidelines.  The 
reports  should  discuss  material  matters 
related  to  your  program,  addressing  issues 
such  as:  risk  assessment;  risk  management 
and  control  decisions;  service  provider 
arrangements;  results  of  testing;  security 
breaches  or  violations  and  manetgement's 
responses;  and  recommendations  for  changes 
in  the  information  security  program. 

G.  Implement  the  Standards.  1.  Effective 
date.  You  must  implement  an  information 
security  program  pursuant  to  these 
Guidelines  by  July  1,  2001. 

2.  Two-year  grandfathering  of  agreements 
with  service  providers.  Until  July  1,  2003,  a 


contract  that  you  have  entered  into  with  a 
service  provider  to  perform  services  for  you 
or  functions  on  your  behalf  satisfies  the 
provisions  of  paragraph  III.D.,  even  if  the 
contract  does  not  include  a  requirement  that 
the  servicer  maintain  the  security  and 
confidentiality  of  customer  information,  as 
long  as  you  entered  into  the  contract  on  or 
before  March  5,  2001. 

Dated:  December  19.  2000. 

By  the  Office  of  Thrift  Supervision. 
Ellen  Seidman, 
Director. 
[FR  Doc.  01-1114  Filed  1-31-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION      Background 


Rasaarch  and  Special  Programs 
Administration 

49  CFR  Parts  171, 172, 173  and  176 
[Dodnt  No.  RSPA-2000-7702  (HII-2150)] 

RIN2137-A041 

Hannonization  WHh  ttw  Unitad  Nations 
Racommandatlons  and  the 
Intamatlonai  Marttima  Dangerous 
Goods  Code 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 
action:  Final  rule. 

summary:  This  final  rule  updates  three 
incorporations  by  reference  in  the 
Hazardous  Materials  Regulations  (HMR) 
to  include  the  most  recent  amendments 
to  the  International  Maritime  Dangerous 
Goods  Code  (IMDG  Code),  the  United 
Nations  Recommendations  on  the 
Transport  of  Dangerous  Goods  (UN 
Recommendations)  and  the  UN 
Reconunendations  Manual  of  Tests  and 
Criteria.  This  action  is  necessary  to 
fecihtate  the  continued  transport  of 
hazardous  materials  in  international 
commerce  by  vessel  and  to  authorize 
compliance  with  the  updated  UN 
Recommendations  and  UN 
Recommendations  Manual  of  Tests  and 
Criteria  when  these  international 
standards  become  effective.  Action  is 
being  deferred  on  the  proposal  to 
incorporate  the  2001-2002  edition  of 
the  International  Qvil  Aviation 
Organization's  Technical  Instructions 
for  the  Safe  Transport  of  Dangerous 
Goods  by  Air  (ICAO  Technical 
Instructions)  because  it  will  not  be 
authorized  for  use  imtil  July  1,  2001. 

DATES:  Effective  Date:  July  1.  2001. 

Voluntary  Compliance  Date: 
Comphance  with  the  regulations,  as 
amended  herein,  is  authorized  as  of 
January  1.2001. 

Incorporation  by  Reference  Date:  The 
incorporations  by  reference  of  the 
publications  listed  in  these  amendments 
have  been  approved  by  the  Director  of 
the  Federal  Register  as  of  July  1,  2001. 
FOR  FURT>1ER  MF0RMAT10N  CONTACT:  Joan 
Mclntyre,  Office  of  Hazardous  Materials 
Standards,  telephone  (202)  36&-«553,  or 
Bob  Richard.  Aissistant  International 
Standards  Coordinator,  telephone  (202) 
366-0656,  Research  and  Special 
Programs  Administration.  U.S. 
Departmedt  of  Transportation.  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001. 
SUPPLEMENTARY  INFORMATKM: 


On  October  23,  2000,  RSPA  (hereafter, 
"we"  and  "our"  means  "RSPA") 
published  a  notice  of  proposed 
rulemaking  (NPRM)  under  Docket  HM- 
215D  (65  FR  63294)  that  proposed 
changes  to  more  fully  align  the  HMR 
with  international  regulations.  Among 
the  changes,  we  proposed  to  amend  the 
HMR  by  incorporating  by  reference  the 
most  recent  editions  of  the  IMDG  Code, 
the  UN  Recommendations  and  the  UN 
Reconunendations  Manual  of  Tests  and 
Criteria.  With  respect  to  these  proposed 
amendments,  we  received  about  25 
comments  from  industry  trade 
associations,  an  international  supplier 
of  industrial  gases  and  chemicals  and 
various  other  commenters. 

Discuaraon  of  Comments 

Some  conunenters  requested  that  we 
extend  the  December  22.  2000  comment 
closing  date.  Several  industry 
commenters  requested  a  one-  or  two- 
month  extension.  One  conunent  co- 
signed  by  13  private  organizations 
requested  a  six-month'extension. 
Because  of  our  intention  to  publish  a 
subsequent  final  rule  imder  Docket  HM- 
215D  before  July  1,  2001,  and  in  order 
to  facilitate  the  international 
transportation  of  hazardous  materials, 
we  are  not  granting  an  extension  of  the 
comment  period.  However,  as  provided 
in  49  CFR  106.23,  we  will  accept  and 
consider  late-filed  comments  to  the 
extent  practicable. 

The  Hazardous  Materials  Advisory 
Coimcil  (HMAC)  and  an  international 
supplier  requested  pubUcation  of  a  final 
rule  to  incorporate  Amendment  30  to 
the  IMDG  Code  by  its  effective  date, 
January  1,  2001.  We  also  received 
comments  from  industry  trade 
associations  supporting  the  proposal  to 
incorporate  by  reference  the 
International  Atomic  Energy  Agency 
(IAEA)  safety  standard,  "Regulations  for 
the  Safe  Transport  of  Radioactive 
Material,  No.  ST-1."  The  identification 
number  ST-1  was  revised  to  TS-R-1 
following  minor  editorial  revisions  to 
the  standards  and  will  hereafter  be 
referred  to  as  TS-R-1. 

Several  other  commenters  expressed 
opposition  to  adopting  TS-R-1  into  the 
}1MR.  Several  conunenters  also  opposed 
adoption  of  the  updated  editions  of  the 
IMDG  Code  and  the  UN 
Recommendations  because  both 
incorporate  TS-R-1.  The  commenters 
stated  that  adopting  the  radioactive 
standard  would  lower  the  level  of  safety 
and  pose  hazards  to  the  public.  They 
did  not  address  the  technical  basis  of 
TS-R-1  and  provided  no  technical  basis 
for  their  comments.  We  maintain  that 


the  risk  associated  with  the  transport  of 
radioactive  materials  remains 
unchanged.  Several  of  the  commenters 
claimed  that  the  TS-R-1 's  revised 
definition  of  radioactive  material,  in 
allowing  certain  "exempt  amounts," 
lowers  the  level  of  safety.  We  disagree. 
In  TS-R-1,  IAEA  changed  to  a  more 
scientific,  radiation  protection  based 
definition  that  provides  the  same,  if  not 
a  better,  level  of  safety.  This  revised 
definition  of  radioactive  material  is 
calculated  using  an  algorithm  that 
ensures  the  doses  received  by  hazardous 
materials  employees  and  the  general 
public  are  lower  than  allowed  by  the 
international  radiation  protection 
standards. 

Several  commenters  also  stated  that 
the  requirements  for  Type  B  packagings 
are  "weakened"  in  the  TS-R-1.  This  is 
incorrect.  The  TS-R-1  standards 
strengthen  Type  B  packaging  standards 
by  adding  immersion  and  crush  testing 
to  the  previously  required  performance 
tests.  In  addition,  the  standards  also 
place  additional  limits  on  the  contents 
of  Type  B  packaging  when  being 
transported  by  aircraft.  Commenters  also 
claimed  that  uranium  hexafluoride 
packaging  requirements  are  "weakened" 
in  TS-R-1.  Again,  this  is  incorrect.  The 
criticality  requirements  for  packages 
containing  xuanium  hexafluoride  did 
not  change. 

Several  commenters  complained  that 
sufficient  time  was  not  provided  for  the 
public  to  review  the  IAEA  standards. 
The  commenters  also  asserted  that  we 
provided  no  public  access  to  the 
proposed  rulemaking  (HM-215D)  or  the 
materials  proposed  to  be  incorporated 
by  reference  and  insisted  that  we  supply 
them  with  the  dociunents.  We  disagree. 
The  new  edition  of  the  IAEA  standards 
was  published  in  December  1996,  and 
copies  were  available  by  mid- 1997. 
Furthermore,  on  Decendier  28, 1999,  we 
published  an  advance  notice  of 
proposed  rulemaking  (ANPRM)  under 
Docket  HM-230  (64  FR  72633)  that 
solicited  comments  on  the  changes 
contained  in  TS-R-1.  Readers  were 
informed  that  copies  of  the  standard 
coidd  be  obtained  from  the  United 
States  distributor,  Beman  Associates, 
461 1-F  Assembly  Drive,  Tjinham,  MD 
20706-4391,  telephone  (301)  459-7666. 
Also,  readers  were  informed  that  the 
standard  was  available  for  review  in  the 
RSPA  Record  Center  located  in  Room 
8421  of  the  Nassif  Building.  400 
Seventh  Street.  SW.,  Washington,  DC 
20590-0001  between  the  hours  of  8:30 
a.m.  and  5:00  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  Public 
dockets  and  written  comments 
submitted  to  the  docket  may  be 
reviewed  at  the  Dockets  Management 
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System  (DMS)  located  on  the  Plaza  level 
of  the  Nassif  Building  or  on-line  at  the 
DMS  web  site  at  http://dms.dot.gov/.  To 
aid  persons  in  reviewing  the  changes  in 
TS-R-1 ,  we  obtained  permission  from 
IAEA  to  publish  certain  portions  of  the 
standard  and  we  made  the  information 
available  for  review  at  our  DOT  HazMat 
website  at  http://hazmat.dot.gov. 
Moreover,  on  March  1,  2000,  we 
published  in  the  Federal  Register  an 
ANPRM  under  Docket  HM-230  (65  FR 
11028)  to  extend  the  period  for  filing 
comments  from  March  29.  2000  to  Jime 
29,  2000. 

All  rulemakings  are  published  and 
accessible  through  the  Federal  Register 
in  Washington,  DC  and  our  HazMat 
website.  All  materials  proposed  to  be 
incorporated  by  reference  are  available 
for  public  inspection  at  the  RSPA 
Records  Center  at  the  above  address  and 
times. 

Based  on  the  above  discussion,  we 
maintain  that  adopting  the  IMDG  Code 
and  the  UN  Reconunendations  will  not 
lower  the  safety  standards  for 
transporting  radioactive  materials  in 
international  commerce.  Therefore,  we 
are  adopting  the  latest  editions  of  the 
IMDG  Code  and  the  UN 
Recommendations  as  proposed. 

Discussion  of  Amendments 

Due  to  an  unanticipated  delay  in  the 
publication  of  the  NPRM  and  the  60-day 
comment  period,  which  ended 
December  22,  2000,  the  issuance  of  a 
comprehensive  final  rule  was  not 
possible  by  January  1,  2001.  Therefore, 
to  avoid  disruption  for  persons 
transporting  hazardous  materials  in 
international  commerce,  we  are  issuing 
this  final  rule  to  amend  the  HMR  by 
incorporating  Amendment  30  to  the 
IMDG  Code,  the  eleventh  revised 
edition  of  the  UN  Recommendations 
and  the  third  revised  edition  of  the  UN 
Recommendations  Manual  of  Tests  and 
Criteria.  Also,  we  are  allowing  volimtary 
compliance  with  these  international 
standards  from  January  1,  2001. 

Because  of  the  significant  revisions 
contained  in  Amendment  30  to  the 
IMDG  Code,  the  International  Maritime 
Organization  authorizes,  as  an 
alternative,  continued  use  of 
Amendment  29  to  the  IMDG  Code  imtil 
January  1,  2002.  Thus  this  final  rule 
adopts  a  similar  provision.  In  addition, 
as  proposed  in  the  NPRM,  we  are 
revising  §  171.12(b)(3)  to  require  that 
viscous  flammable  liquids,  which  are 
excepted  from  the  IMDG  Code  when  in 
packagings  of  less  than  450  Uters  (118.9 
gallons)  capacity,  must  meet  the 
requirements  in  the  HMR.  We  are  taking 
this  action  in  this  final  rule  because  it 


coincides  with  the  adoption  of  the 
IMDG  Code. 

With  respect  to  the  ICAO  Technical 
Instructions,  ICAO  approved  an 
implementation  date  of  July  1.  2001  for 
the  2001-2002  edition.  The  current 
1999-2000  edition  of  tiie  ICAO 
Technical  Instructions  remains  in  effect 
through  Jime  30.  2001.  The  proposed 
incorporation  by  reference  of  the  2001- 
2002  edition  of  the  ICAO  Technical 
Instructions  and  all  other  changes 
proposed  in  the  NPRM  will  be 
addressed  in  a  subsequent  final  rule 
under  Docket  HM-215D. 

We  are  also  making  minor  editorial 
amendments  by  adding  a  reference  to 
"see  §  171.7"  in  sections  containing  the 
updated  IBR  references  incorporated  in 
this  final  riile  based  on  a  request  from 
the  Office  of  the  Federal  Register. 

Rulemaking  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  final  rule  is  not  considered  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and,  therefore,  was  not  reviewed  by  the 
Office  of  Management  and  Budget.  This 
final  rule  is  not  considered  a  significant 
rule  under  the  Regulatory  Policies  and 
Procedures  of  the  Department  of 
Transportation  [44  FR  11034]. 

B.  Executive  Order  13132 

This  final  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132  ("Federalism").  This  final  rule 
would  preempt  State,  local  and  Indian 
tribe  requirements  but  does  not  propose 
any  regulation  that  has  substantial 
direct  effects  on  the  States,  the 
relationship  between  the  national 
government  and  the  States,  or  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govermnent.  Therefore,  the 
consultation  and  funding  requirements 
of  Executive  Order  13132  do  not  apply. 

The  Federal  hazardous  material 
transportation  law,  49  U.S.C.  5101- 
5127.  contains  an  express  preemption 
provision  (49  U.S.C.  5125(b))  that 
preempts  State,  local,  and  Indian  tribe 
requirements  on  certain  covered 
subjects.  Covered  subjects  are: 

(1)  The  designation,  description,  and 
classification  of  hazardous  materials; 

(2)  The  packing,  repacking,  handling, 
labeling,  marking,  and  placarding  of 
hazardous  materials; 

(3)  The  preparation,  execution,  and 
use  of  shipping  docimients  related  to 
hazardous  materials  and  requirements 
related  to  the  number,  contents,  and 
placement  of  those  documents; 


(4)  The  written  notification, 
recording,  and  reporting  of  the 
imintentional  release  in  transportation 
of  hazardous;  or 

(5)  The  design,  manufacture, 
fabrication,  marking,  maintenance, 
recondition,  repair,  or  testing  of  a 
packaging  or  container  represented, 
marked,  certified,  or  sold  as  quaUfied 
for  use  in  transporting  hazardous 
material. 

This  final  rule  addresses  covered 
subject  items  (1),  (2),  (3),  and  (5)  above 
and  would  preempt  State,  local,  and 
Indian  tribe  requirements  not  meeting 
the  "substemtiveiy  the  same"  standard. 

Federal  hazardous  materials 
transportation  law  provides  at 
§  5125(b)(2)  tiiat,  if  DOT  issues  a 
regulation  concerning  any  of  the 
covered  subjects,  DOT  must  determine 
and  publish  in  the  Federal  Register  the 
effective  date  of  Federal  preemption. 
The  effective  date  may  not  be  earlier 
than  the  90th  day  following  the  date  of 
issuance  of  the  final  rule  and  not  later 
than  two  years  after  the  date  of  issuance. 
The  effective  date  of  Federal  preemption 
will  be  180  days  from  publication  of  a 
final  nde  in  the  Fefleral  Register. 

C.  Executive  Order  13084 

This  final  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13084  ("Consultation  and  Coordination 
with  Indian  Tribal  Governments"). 
Because  this  final  rule  does  not 
significantiy  or  uniquely  affect  the 
communities  of  the  Indian  tribal 
governments  and  does  not  impose 
substantial  direct  compliance  costs,  the 
funding  and  consultation  requirements 
of  Executive  Order  13084  do  not  apply. 

D.  Regulatory  Flexibility  Act 

This  final  rule  updates  three 
incorporations  by  reference,  the 
eleventh  revised  edition  of  the  UN 
Recommendations,  the  2001-2002  ICAO 
Technical  Instructions,  and  Amendment 
30  to  the  IMDG  Code.  The  changes  in 
this  rule  apply  to  offerors  and  carriers 
of  hazardous  materials  and  will 
facilitate  the  transportation  of  hazardous 
materials  in  international  commerce  by 
providing  consistency  with 
international  requirements.  This  final 
rule  is  necessary  to  incorporate  changes 
in- international  standards  that  become 
effective  on  January  1,  2001.  If  the 
changes  in  this  final  rule  are  not 
adopted  in  the  HMR,  U.S.  companies, 
including  numerous  small  entities 
competing  in  foreign  markets,  will  be  at 
an  economic  disadvantage.  The  changes 
are  intended  to  avoid  this  result.  The 
costs  associated  with  this  final  rule  are 
considered  to  be  so  minimal  as  to  not 
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warrant  preparation  of  a  regulatory 
impact  analysis  or  regulatory 
evaluation.  Therefore,  I  certify  that  this 
final  rule  will  not,  if  promulgated,  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 

E.  Paperwork  Reduction  Act 

This  final  rule  contains  no  new 
information  collection  burdens. 

F.  Regulation  Identifier  Number  (RIN) 

A  regulation  identifier  number  (RIN) 
is  assigned  to  each  regulatory  action 
listed  in  the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RIN  number  contained  in  the 
heading  of  this  docxunent  can  be  used 
to  cross-reference  this  action  with  the 
Unified  Agenda. 

G.  Unfiinded  Mandates  Reform  Act 

This  final  rule  does  not  impose 
imfunded  mandates  vmder  the 
Unfunded  Mandates  Reform  Act  of 
1995.  It  does  not  result  in  costs  of  $100 
million  or  more  to  either  State,  local  or 
tribal  governments,  in  the  aggregate,  or 


to  the  private  sector,  and  is  the  least 
burdensome  alternative  that  achieves 
the  objective  of  the  rule. 

List  of  Subiects 

49  CFR  Part  171 

Exports,  Hazardous  materials 
transportation,  Hazardous  waste. 
Imports,  Incorporation  by  reference. 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  172 

Education,  Hazardous  materials 
transportation.  Hazardous  waste. 
Labeling,  Markings,  Packaging  and 
containers.  Reporting  and  recordkeeping 
reqiurements. 

49  CFR  Part  173 

Hazardous  materials  transportation. 
Packaging  and  containers.  Radioactive 
materials.  Reporting  and  recordkeeping 
requirements.  Uranium. 

49  CFR  Part  176 

Hazardous  materials  transportation. 
Maritime  carriers.  Radioactive  materials, 


Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  49 
CFR  Chapter  I  is  amended  as  follows: 

PART  171— GENERAL  INFORMATION, 
REGULATIONS,  AND  DERNITIONS 

1.  The  authority  citation  for  part  171 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
1.53. 

2.  In  §  171.7,  in  the  paragraph  {a)(3) 
table: 

a.  Under  the  entry  "International 
Maritime  Organization  (IMO)",  a  new 
entry  is  added  in  alphabetical  order;  and 

b.  Under  the  entry  "United  Nations", 
the  existing  entries  are  removed  and 
new  entries  are  added  in  alphabetical 
order. 

The  additions  read  as  follows: 

§171.7    Rataranc*  matMlal. 

(a)  Matter  incorporated  by  reference 


(3)  Table  of  material  incorporated  by 
reference.  *  *  * 


Source  and  name  of  material 


49  CFR  reference 


International  htoritime  Organization  (IMO): 

•  •••*•* 

International  Maritime  Dangerous  Goods  (IMDG)  Code.  2000  edition,  Including  Amendment  30-00  (English  edition)    171.12;  172.401;  172.502; 

173.21;  176.2;  176.5; 
176.11;  176.27;  176.30. 


United  Nations: 


UN  Recommendations  on  tt>e  Transport  of  Dangerous  Goods,  Elevenlti  Revised  Edition  (1999) 172.401;  172.407;  172.502; 

173.24. 
UN  Recommendations  on  tfie  Transport  of  Dangerous  Goods.  Manual  of  Tests  and  Criteria.  Third  Revised  Edition    172.102;  173.21;  173.56; 
(1999).  173.57;  173.124; 

173.128;  173.166; 

173.185. 


3.  hi  §  171.12,  the  paragraph  (b) 
heading  is  revised  and  in  paragraph 
(b)(3].  a  sentence  is  added  at  the  end  of 
the  paragraph  to  read  as  follows: 

§  1 71 .1 2    Import  and  export  shipments. 


(b)  IMDG  Code  (see  §171.7  of  this 
subchapter).  *  *  * 

***** 

(3)  *  *  *  For  example,  internal 
combustion  engines,  and  viscous 
flammable  hquids  having  a  flash  point 
of  23  °C  (73.4  °F)  or  greater  and  less 
than  or  equal  to  60.5  °C  (140.9  °F)  as 


provided  in  2.3.2.5  of  the  IMDG  Code 
may  not  be  transported  imder  the 
provisions  of  this  section  and  are 
subject  to  the  requirements  of  this 
subchapter. 
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PART  172— HAZARDOUS  MATERIALS 
TABLE,  SPECIAL  PROVISIONS, 
HAZARDOUS  MATERIALS 
COMMUNICATIONS,  EMERGENCY 
RESPONSE  INFORMATION,  AND 
TRAINING  REQUIREMENTS 


4.  The  authority  citation  for  part  172 
[jontinues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  GFR 
.53. 

5.  In  §  172.102,  in  paragraph  (c)(1), 
llie  following  changes  are  made: 

I  a.  In  Special  Provisions  23,  39, 44,  57, 
l25  and  129,  the  words  "(see  §  171.7  of 
this  subchapter)"  are  added  following 
the  words  "Tests  and  Criteria". 

b.  In  Special  Provision  43,  the  words 
"(see  §  171.7  of  this  subchapter)"  are 
added  following  the  words  "Tests  and 
Criteria,  Part  I,  Test  series  1(a)". 

c.  In  Special  Provision  132,  the  words 
"(see  §  171.7  of  this  subchapter)"  are 
added  following  the  words  "Tests  and 
Criteria,  Part  HI,  sub-section  38.2". 

d.  In  Special  Provision  133,  the  words 
"(see  §  171.7  of  this  subchapter)"  are 
added  following  the  words  "Tests  and 
Criteria,  Part  1". 

6.  In  §  172.401,  paragraphs  (c)(1)  and 
(c)(2)  are  revised  to  read  as  follows: 


f  1 72.401    Prohibitad  labeling. 


I  (c)  *  *  * 

J  (1)  Any  applicable  requirement, 
Deluding  the  class  niunber  (see 
§  172.407),  in  the  dociunent  entitled 
"UN  Recommendations  on  the 
Transport  of  Dangerous  Goods"  (see 
§  171.7  of  this  subchapter); 

(2)  The  International  Maritime 
Organization  (IMO)  requirements, 
including  the  class  number  (§172.407), 
in  the  dociunent  entitled  "International 
Maritime  Dangerous  Goods  Code"  (see 
§  171.7  of  this  subchapter); 
*        *        *        * 

7.  In  §  172.407,  paragraph  (f)  is 
llBvised  to  read  as  follows: 


1172.407    Label  specifications. 


(f)  Exceptions.  A  label  conforming  to 
specifications  in  the  UN 
Recommendations  (see  §  171.7  of  this 
subchapter)  may  be  used  in  place  of  a 
corresponding  label  which  conforms  to 
the  requirements  of  this  subpart. 
***** 

8.  hi  §  172.502,  paragraph  (b)  (1)  is 
revised  to  read  as  follows: 

§  1 72.502    Prohibited  and  permissive 
placarding. 

***** 

(b)  Exceptions.  (1)  The  restrictions  in 
paragraph  (a)  of  this  section  do  not 
apply  to  a  bulk  packaging,  freight 
container,  unit  load  device,  transport 
vehicle  or  rail  car  which  is  placarded  in 
conformance  with  the  ICAO  Technical 
Instructions,  the  IMDG  Code  or  the  UN 
Recommendations  (see  §  171?7  of  this 
subchapter). 


PART  173— SHIPPERS— GENERAL 
REQUIREMENTS  FOR  SHIPMENTS 
AND  PACKAGINGS 

9.  The  authority  citation  for  part  173 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127,  44701;  49 
CFR  1.45, 1.53. 

10.  In  §  173.21,  the  following  changes 
are  made: 

a.  In  paragraph  (f)  introductory  text, 
in  the  second  sentence,  the  words  "(see 
§  171.7  of  this  subchapter)"  are  added 
following  the  words  "UN  Manual  of 
Tests  and  Criteria". 

b.  In  paragraph  (f)(3)(ii),  the  words 
"(see  §  171.7  of  this  subchapter)"  are 
added  following  the  words  "(IMDG 
Code)". 

11.  hi  §  173.24,  in  paragraph  (d)(2) 
introductory  text,  the  words  "(see 

§  171.7  of  this  subchapter)"  are  added 
following  the  words  "UN 
Recommendations  on  the  Transport  of 
Dai^erous  Goods". 

12.  In  §  173.124,  in  paragraph 
(a)(2)(iii)(C),  the  words  "(see  §  171.7  of 


this  subchapter)"  are  added  following 
the  words  "Tests  and  Criteria". 

13.  In  §  173.128,  in  paragraph  (e),  the 
words  "(see  §  171.7  of  this  subchapter)" 
are  added  following  the  words  "Tests 
and  Criteria". 

14.  hi  §  173.166,  in  paragraph  {b)(2), 
the  words  "(see  §  171.7  of  this 
subchapter)"  are  added  following  the 
words  "Tests  and  Criteria". 

15.  In  §  173.185,  m  paragraph  (c)(3), 
the  words  "(see  §  171.7  of  this 
subchapter)"  are  added  following  the 
words  "Tests  and  Criteria". 

PART  176— CARRIAGE  BY  VESSEL 

16.  The  authority  citation  for  part  176 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
1.53. 

17.  hi  §  176.2,  for  the  definition 
"Explosive  article",  the  words  "(see 

§  171.7  of  this  subchapter)"  are  added 
following  the  words  "IMDG  Code". 

18.  In  §  176.5,  in  paragraph  (b)(8),  the 
words  "(see  §  171.7  of  this  subchapter)" 
are  added  following  the  words  "IMDG 
Code". 

19.  In  §  176.11,  in  paragraph  (a) 
introductory  text,  in  the  first  sentence, 
the  words  "(see  §  171.7  of  this 
subchapter)"  are  added  following  the 
words  "IMDG  Code". 

20.  hi  §  176.27,  in  paragraph  (b),  in 
the  first  sentence,  the  words  "(see 

§  171.7  of  this  subchapter)"  are  added 
following  the  words  "IMDG  Code". 

21.  In  §  176.30,  in  paragraph  (a) 
introductory  text,  in  the  second 
sentence,  the  words  "(see  §  171.7  of  this 
subchapter)"  are  added  following  the 
words  "IMDG  Code". 

Issued  in  Washington,  D.C.  on  January  17, 
2001,  under  authority  delegated  in  49  CFR 
part  1. 

John  P.  Murray, 
Acting  Administrator 
[FR  Doc.  01-2185  Filed  1-31-01;  8:45  am) 
BHJJNG  COOC  4t10-aO-P 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

SO  CFR  Part  17 

RIN  1018-AQ17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Final  Determination  of 
Critical  Habitat  for  Peninsular  Bighorn 
Sheep 

agency:  Fish  and  WildUfe  Service, 

hitehor. 

action:  Final  rule. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  designate 
critical  habitat  for  Peninsular  bighorn 
sheep  pursuant  to  the  Endangered 
Species  Act  of  1973,  as  amended  (Act). 
A  total  of  approximately  341,919 
hectares  (844,897  acres)  in  Riverside, 
San  Diego,  and  hnperial  counties, 
California,  are  designated  as  critical 
habitat  for  Peninsular  bighorn  sheep. 

Critical  babitat  identifies  specific 
areas  that  have  the  physical  and 
biological  featiires  that  are  essential  to 
the  conservation  of  a  listed  species,  and 
that  may  require  special  management 
considerations  or  protection.  The 
primary  constituent  elements  for  the 
Peninsular  bighorn  sheep  are  those 
habitat  components  that  are  essential  for 
the  primary  biological  needs  of  feeding, 
sheltering,  reproduction,  dispersal,  and 
genetic  exchange.  All  areas  designated 
as  critical  habitat  for  the  Peninsular 
bighorn  sheep  contain  one  or  more  of 
the  primary  constituent  elements. 

Section  7  of  the  Act  prohibits 
destruction  or  adverse  modification  of 
critical  habitat  by  any  activity  funded, 
authorized,  or  carried  out  by  any 
Federal  agency.  Section  4  of  the  Act 
requires  us  to  consider  economic  and 
other  impacts  of  specifying  any 
particular  area  as  critical  habitat.  We 
solicited  data  and  comments  from  the 
public  on  all  aspects  of  the  proposed 
rule  and  economic  analysis. 
DATES:  This  rule  will  be  effective  March 
5,  2001. 

ADDRESSES:  Comments  and  materials 
received,  as  well  as  supporting 
documentation  used  in  the  preparation 
of  this  final  rule,  will  be  available  for 
pubUc  inspection,  by  appointment, 
during  normal  business  hours  at  the 
Carlsbad  Fish  and  Wildhfe  Office,  U.S. 
Fish  and  Wildlife  Service,  2730  Loker 
Avenue  West,  Carlsbad,  California 
92008. 

FOR  FURTHER  INFORMATK)N  CONTACT: 
Field  Supervisor,  Carlsbad  Fish  and 
Wildlife  Office,  at  the  above  address 


(telephone:  760/431-9440;  fecsimile 
760/431-9624). 
SUPPLEMENTARY  INFORMATION: 
Background 

The  bighorn  sheep  {Ovis  canadensis) 
is  a  large  mammal  (family  Bovidae) 
originally  described  by  Shaw  in  1804 
(Wilson  and  Reeder  1993).  Wild  sheep 
became  established  in  North  America 
after  crossing  the  Bering  land  bridge 
from  Eiu'asia  during  the  late  Pleistocene 
(Geist  1971),  and  their  range  has  since 
spread  to  include  desert  habitats  as  far 
south  as  northern  Mexico  (Manville 
1980).  In  North  America,  two  species  of 
wild  sheep  ciurently  are  recognized:  the 
thinhom  sheep  {Ovis  dalU)  and  the 
bighorn  sheep  {Ovis  canadensis). 

Bighorn  sheep  were  once  divided  into 
seven  recognized  subspecies  based  on 
differences  in  skull  measurements 
(Cowan  1940;  Buechner  1960; 
Shackleton  1985).  These  subspecies 
included  Audubon  bighorn  sheep  {Ovis 
canadensis  auduboni).  Peninsular 
bighorn  sheep  (O.  c.  cremnobates). 
Nelson  bighorn  sheep  (O.  c.  nelsoni), 
Mexican  bighorn  sheep  (O.  c. 
mexicana),  Weems  bighorn  sheep  (O.  c. 
weemsi),  California  bighorn  sheep  (O.  c. 
calif omiana),  and  Rocky  Mountain 
bighorn  sheep  (O.  c.  canadensis). 
Audubon  big^m  sheep  are  now 
extinct.  As  described  below,  bighorn 
sheep  taxonomy  has  since  been  revised. 

The  term  "desert  bighorn"  is  used  to 
describe  bighorn  sheep  that  inhabit  dry 
and  relatively  barren  desert 
environments  and  typically  includes 
bighorn  sheep  subspecies  that  have,  to 
date,  been  classified  as  Ovis  canadensis 
nelsoni,  O.  c.  mexicana,  O.  c. 
cremnobates,  and  O.  c.  weemsi 
(Manville  1980).  The  validity  of  these 
subspecies  delineations  has  been 
questioned  and  reassessed.  Based  on 
morphometric  and  genetic  analyses, 
Wehausen  and  Ramey  (1993) 
synonymized  Peninsular  bighorn  with 
the  subspecies  neisoni,  which  is  the 
cunent  taxonomy. 

In  the  Peninsular  Mountain  Ranges, 
bighorn  sheep  are  foiuid  from  the  San 
Jacinto  Mountains  of  southern 
California  south  into  the  Volcan  Tres 
Virgenes  Mountains  near  Santa  Rosaha, 
Baja  California,  Mexico,  a  total  distance 
of  approximately  800  kilometers  (km) 
(500  miles  (mi)).  The  area  occupied  by 
the  distinct  vertebrate  population 
segment  covered  herein  coincides  with 
the  range  of  the  former  subspecies  Ovis 
canadensis  cremnobates  in  California. 
The  California  Fish  and  Game 
Commission  listed  O.  c.  cremnobates  as 
"rare"  in  1971.  The  designation  was 
changed  to  "threatened"  by  the 
California  Department  of  Fish  and  Game 


(CDFG)  to  conform  with  terminology  of 
the  amended  California  Endangered 
Species  Act. 

The  Peninsular  bighorn  sheep  is 
similar  in  appearance  to  other  desert 
bighorn  sheep.  The  coat  is  pale  brown, 
and  the  permanent  horns,  which 
become  rough  and  scarred  with  age, 
vary  in  color  from  yellowish-brown  to 
dark  brown.  The  horns  are  massive  and 
coiled  in  males;  in  females,  they  are 
smaller  and  not  coiled.  In  comparison  to 
other  desert  bighorn  sheep,  the 
Peninsular  bighorn  ^h^^P  is  generally 
described  as  having  paler  coloration  and 
having  horns  with  very  heavy  bases 
(Cowan  1940). 

Peninsular  bighorn  sheep  occur  on 
steep,  open  slopes,  canyons,  and  washes 
in  hot  and  dry  desert  regions  where  the 
land  is  rough,  rocky,  and  sparsely 
vegetated.  Most  of  these  sheep  live 
between  91  and  1,219  meters  (m)  (300 
and  4,000  feet  (ft))  in  elevation,  where 
average  aimual  precipitation  is  less  than 
10  centimeters  (cm)  (4  inches  (in))  and 
daily  high  temperatures  average  104° 
Fahrenheit  in  the  summer.  Caves  and 
other  forms  of  shelter  {e.g.,  rock 
outcrops)  are  used  during  inclement 
weather  and  for  shade  during  the  hotter 
months.  Lambing  areas  are  associated 
with  ridge  benches  or  canyon  rims 
adjacent  to  steep  slopes  or  escarpments. 
Alluvial  fans  (sloping  deposits  of  gravel, 
sand,  clay,  and  other  sediments  that 
spread  fen-like  at  the  base  of  canyons 
and  washes)  are  also  used  for  breeding, 
feeding,  and  movement. 

Peninsular  bighorn  sheep  use  a  wide 
variety  of  plant  species  as  their  food 
source  (Turner  1976;  Scott  1986). 
Cunningham  (1982)  determined  that  the 
bighorn  sheep  diet  in  Carrizo  Canyon  (at 
the  south  end  of  the  U.S.  Peninsular 
Ranges)  consisted  of  57  percent  shrubs, 
32  percent  herbaceous  annuals  and 
perennials,  8  percent  cacti,  and  2 
percent  grasses.  Scott  (1986)  and  Turner 
(1976)  reported  similar  diet 
compositions  at  the  north  end  of  the 
range.  Diet  composition  varied  among 
seasons  (Cunningham  1982;  Scott  1986), 
presumably  because  of  variability  in 
forage  availability,  selection  of  specific 
plant  species  during  different  times  of 
the  year  (Scott  1986),  and  seasonal 
movements  of  bighorn  sheep.  As 
discussed  in  the  approved  Recovery 
Plan  (Service  2000),  the  high  metaboUc 
demands  of  ewes  diuing  pregnancy  and 
lactation  require  the  seasonal 
availability  of  high  protein  forage 
soinces  such  as  foimd  on  the  deeper.  . 
more  productive  soils  of  alluvial  fans 
and  canyon  bottoms. 

Peninsular  bighorn  sheep  typically 
produce  only  one  lamb  per  year.  In  the 
Peninsular  Ranges,  ewes  estimated  to  be 
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between  2  and  16  years  of  age  have  been 
dociunented  to  produce  lambs 
(Ostermann  et  al.  in  press;  Rubin  et  al. 
2000).  Lambs  are  bom  after  a  gestation 
of  approximately  174  days  (Shaq^eton 
et  al.  1984).  Lambing  occins  from 
January  through  August  (Service  1999); 
however,  most  lambsare  bom  between 
Febmary  and  April  (Rubin  et  al.  2000). 
Ewes  and  lambs  frequently  occupy  steep 
terrain  that  provides  escape  cover  and 
shelter  from  excessive  heat;  they  tend  to 
congregate  near  dependable  water 
sources  during  the  siunmer.  Lambs  are 
able  to  eat  native  forage  within  2  weeks 
of  their  birth  and  are  weaned  between 
4  and  6  months  of  age. 

Bighorn  ewes  exhibit  a  high  degree  of 
site  fidelity  to  their  home  range,  and 
this  behavior  is  learned  by  their 
offspring  (Geist  1971).  Ewes  that  share 
portions  of  a  range,  referred  to  as  "ewe 
groups"  in  this  rule,  are  likely  to  be 
more  closely  related  to  each  other  than 
they  are  to  other  ewes  (Festa-Bianchet 
1991;  Boyce  et  al.  1999).  However, 
bighorn  ewes  occasionally  move  well 
beyond  their  traditional  home  ranges 
(Rubin  et  al.  1998),  and  may  even 
between  moimtain  ranges  (Bleich  et  al. 
1990, 1996).  By  following  older  animals, 
yoimg  bighorn  sheep  gather  knowledge 
regarding  escape  terrain,  migration 
routes,  water  sources,  and  lambing 
habitat  (Geist  1971).  Rams  do  not  show 
the  same  level  of  site  fidelity  and  tend 
to  range  more  widely,  often  moving 
among  ewe  groups  and  mountain 
ranges.  As  young  rams  reach  2  to  4  years 
of  age,  they  follow  older  rams  away 
from  their  birth  group  diuing  the  fall 
breeding  period,  or  mt,  and  may  rejoin 
ewe  groups  following  the  fall  breeding 
(Geist  1971;  Festa-Bianchet  1991). 

From  May  through  October, 
permanent  water  sources  greatly 
enhance  the  ability  of  Peninsular 
bighorn  sheep  to  survive  high 
temperatiues,  and  their  distribution  is 
tjrpically  more  localized.  Bighorn  sheep 
populations  aggregate  during  this  period 
due  to  a  combination  of  breeding 
activities  and  diminishing  water 
soiut;es.  Siunmer  concentration  areas 
are  associated  primarily  with 
dependable  water  sources,  and  ideally 
provide  a  diversity  of  vegetation  to  meet 
the  forage  requirements  of  bighorn 
sheep.  Once  rains  arrive  in  the  fall, 
desert  bighorn  sheep  typically  expand 
or  shift  their  home  ranges  to  include 
areas  farther  from  water  sources 
(McQuivey  1978;  Leslie  and  Douglas 
1979;  Krausman  et  al.  1989).  These 
home  range  expansions  may  allow  the 
heavily  used  forage  around  permanent 
water  sources  a  chance  to  recover. 

Bighorn  sheep  are  primarily  diurnal 
(Krausman  et  al.  1985)  but  may  be  active 


at  any  time  of  day  or  night  (Miller  et  al. 
1984).  Their  daily  activity  pattern 
includes  feeding  and  resting  periods.  As 
bighorn  sheep  rely  on  vigilance  to  detect 
predators,  they  benefit  from 
gregariousness  and  group  alertness 
(Geist  1971;  Berger  1978).  Within  each 
ewe  group,  ewes  appear  to  associate 
with  other  ewes  based  on  their 
availability  rather  than  on  their 
matrilineal  (descent  through  the  mother) 
relationships  (Festa-Bianchet  1991; 
Boyce  et  al.  1999).  These  subgroups  are 
dynamic,  that  is,  they  may  split,  reform, 
or  change  membership  on  a  daily  or 
hourly  basis  as  animals  move  through 
their  home  ranges. 

The  decline  of  the  Peninsular  bighorn 
sheep  is  attributed  to  a  combination  of 
factors,  including:  (1)  the  effects  of 
disease  and  parasitism  (Buechner  1960; 
DeForge  and  Scott  1982;  DeForge  et  al. 
1982;  Jessup  1985;  Wehausen  et  al. 
1987;  Elliott  et  al.  1994);  (2)  low  lamb 
recruitment  (DeForge  et  al.  1982; 
Wehausen  ef  a/.  1987;  DeForge  et  al. 
1995);  (3)  habitat  loss,  degradation,  and 
fragmentation  (Service  2000;  Rubin  et 
al.  1998);  and  (4)  predation  (DeForge  et 
al.  1997;  Hayes  et  al.  2000). 

Disease  has  been  identified  as  one  of 
the  factors  responsible  for  population 
declines  in  the  Peninsular  Ranges  and 
elsewhere.  Analysis  of  exposure  to 
disease-causing  agents  between  1978 
and  1990  showed  that  Peninsular 
bighorn  sheep  populations  and 
surrounding  populations  in  southern 
California  have  higher  levels  of 
pathogen  exposure  than  other 
populations  of  bighorn  sheep  in  the 
,  State  (Elliott  et  al.  1994).  However,  tests 
of  exposure  to  pathogens  have  revealed 
the  presence  of  antibodies  to  several 
infectious  disease  agents  in  healthy  as 
well  as  in  clinically  ill  animals  (Clark  et 
al.  1993;  Elliott  et  al.  1994;  DeForge  et 
al.  1997),  and  essentially  all  of  the 
viruses,  bacteria,  and  parasites  that  have 
been  reported  extant  in  Peninsular 
bighorn  sheep  appear  to  be  widespread 
among  desert  bighorn  sheep  in  the 
western  United  States  (Jessup  et  al. 
1990).  All  evidence  indicates  that  the 
influence  of  disease  in  the  Peninsular 
Ranges  has  subsided  in  more  recent 
years.  For  example,  examinations  of 
bighorn  sheep  throughout  the  range 
indicate  that  most  animals  are  cUnically 
normal  (DeForge  et  al.  1997;  Borjesson 
et  al.  2000).  The  reduced  influence  of 
disease  on  Peninsular  bighom  sheep  (at 
the  same  time  they  are  in  decline) 
suggests  that  other  factors,  such  as 
predation,  habitat  loss  and  modification, 
and  human-related  disturbance, 
currently  limit  the  population. 

In  the  Peninsular  Ranges,  a  growing 
human  population  and  increased 


activity  adjacent  to  and  within  bighom 
sheep  habitat  are  adversely  affecting 
bighom  sheep  by  altering  their  normal 
behavior,  which  has  evolved  in  the 
absence  of  excessive  human 
disturbance.  Human  development 
impacts  sheep  through  habitat  loss, 
fragmentation,  or  other  modifications. 
At  least  7,490  hectares  (ha)  (18,500  acres 
(ac)  or  about  30  square  miles)  of  suitable 
habitat  has  been  lost  to  urbanization  and 
agriculture  along  the  urban  interface 
between  Palm  Springs  and  La  Quinta 
(Service  2000).  Much  of  the  lost  habitat 
consisted  of  low  elevation  alluvial  fans 
and  washes  that  furnished  important 
sources  of  nutrients  to  ewes  while  they 
were  rearing  their  lambs.  Moreover,  in 
the  northern  Santa  Rosa  Mountains, 
fitjm  1991  to  1996,  thirty-four  percent  of 
adult  mortalities  appear  to  have  been 
directly  caused  by  urbanization.  Five 
bighom  sheep  were  killed  by  cars;  5 
bighorns  died  from  feeding  on  toxic, 
non-native  ornamental  plants;  and  1 
was  strangled  in  a  wire  fence  (DeForge 
and  Ostermann  1997). 

Impacts  also  extend  into  bighom 
sheep  habitat  beyond  the  urban  edge. 
These  may  include  increased  noise  and 
lighting,  an  increased  number  of 
humans  and  their  pets  venturing  into 
sheep  habitat,  and  potentially  an 
increase  in  some  predators,  such  as 
coyotes,  along  the  wildland/urban 
interface.  Numerous  researchers  have 
expressed  concern  over  the  impact 
human  activity  has  on  bighom  sheep 
{e.g..  Light  and  Weaver  1973;  Jorgensen 
and  Turner  1973;  Hicks  1978;  Olech 
1979;  Graham  1980;  Cunningham  1982; 
DeForge  and  Scott  1982;  Gross  1987; 
Smith  and  Krausman  1988;  Sanchez  et 
al.  1988;  Krausman  et  al.  in  prep.). 
Although  cases  have  been  cited  in 
which  bighom  sheep  populations  did 
not  appear  to  be  negatively  impacted  by 
human  activity  {e.g..  Hicks  and  Elder 
1979;  Hamilton  et  al.  1982),  numerous 
researchers,  including  the  previous 
authors,  have  documented  altered 
bighom  sheep  behavior  in  response  to 
human-related  disturbance.  Bighom 
sheep  avoided  using  areas  while 
humans  were  present.  In  addition  to 
development,  a  variety  of  other  human 
activities,  such  as  hiking,  mountain 
biking,  horseback  riding,  camping, 
hunting,  livestock  grazing,  and  use  of 
aircraft  and  off-road  vehicles,  have  the 
potential  to  disrupt  normal  bighom 
sheep  social  behaviors.  Bighom  sheep 
may  also  alter  their  use  of  essential 
resources  resulting  in  negative 
physiological  effects  or  they  may 
abandon  traditional  habitat  as  a  result  of 
human  disturbance  (McQuivey  1978; 
MacArthur  et  al.  1979;  Olech  1979; 
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Leslie  and  Douglas  1980;  Graham  1980: 
MacArthur  et  al.  1982;  Bates  and 
Workman  1983;  Miller  and  Smith  1985; 
Krausman  and  Leopold  1986;  Krausman 
et  al.  1989;  Papouchis  et  al.  1999). 
Desert  bighorn  sheep  populations  next 
to  rapidly  growing  urban  areas  in 
Arizona  and  New  Mexico  gradually 
declined  to  extinction,  or  nearly  so 
(Krausman  et  al.  in  prep.].  Disease  and 
predation  did  not  appear  to  be 
responsible  for  the  extinctions. 
However,  greatly  increased  niunbers  of 
humans  entering  bighorn  sheep  habitat, 
a  loss  of  low  elevation  habitat  to 
urbanization,  and  loss  of  additional 
habitat  due  to  fire  suppression 
coincided  with  the  declines  (Krausman 
et  al.  in  prep.).  Fire  suppression  caused 
habitat  loss  because  bighorn  sheep  qmt 
using  areas  when  vegetation  became  too 
dense.  In  the  northern  part  of  their 
range,  specifically  the  Santa  Rosa  and 
San  Jacinto  Mountains,  Peninsular 
bighorn  sheep  currently  face  a  situation 
similar  to  those  described  above. 
Housing  developments,  golf  courses, 
and  urban  areas  have  been  built  within 
or  immediately  adjacent  to  bighorn 
sheep  habitat,  and  recreational  use  of 
bighorn  sheep  habitat  is  increasing. 

Mountain  lion  predation  was  an 
apparent  limiting  factor  to  some  ewe 
groups  in  the  Peninsular  Ranges  (Hayes 
et  al.  2000).  Previoiisly,  incidents  of  lion 
predation  were  not  common,  and 
predation  was  not  considered  to 
regulate  or  limit  Peninsular  bighorn 
sheep  popidations  (Weaver  and  Mensch 
1970;  Jorgensen  and  Turner  1975; 
Cimningham  1982).  However,  the 
increase  in  the  number  of  radio-collared 
bighorn  sheep  since  1993  may  have 
increased  the  detection  of  such 
mortalities.  Bighorn  sheep  have  lived 
with  predators  for  thousands  of  years; 
and  larger,  healthier  bighorn  sheep 
populations  would  have  normally 
absorbed  predation  losses.  However,  a 
combination  of  other  mortality  footers , 
such  as  disease,  urbanization,  and 
habitat  loss,  may  have  decreased  the 
popiUation  to  such  low  levels  that 
predation  became  an  important 
mortality  factor,  possibly  preventing  the 
population  from  recovering  (Caughley 
and  Sinclair  1994).  Predation  by  other 
species,  such  as  coyotes  and  bobcats, 
could  reduce  lamb  recruitment; 
however,  the  impact  of  these  predators 
is  not  well  understood. 

The  Peninsiilar  bighorn  sheep  in  the 
United  States  declined  bom  an 
estimated  1,171  individuals  in  1971  to 
about  sfo  individuals  in  1991  (Bleich  et 
al.  1992).  A  rangewide  census  in 
October,  2000  estimated  a  population  of 
approximately  400  in  about  eight  ewe 


groups  in  the  wild  in  the  United  States 
(Steve  Torres.  CDFG.  pers.  comm.  2000). 

There  are  also  two  captive 
populations  of  Peninsular  bighorn 
sheep.  The  Living  Desert  Museum,  an 
educational  and  zoo  facility  in  Palm 
Desert,  California,  maintains  a  small 
group  (seven  adult  females  and  two 
adult  males)  that  is  not  used  to  augment 
wild  populations.  The  Bighorn  Institute, 
also  in  Palm  Desert,  maintains  a  small 
captive  herd  of  approximately  15  to  20 
animals.  This  private,  nonprofit 
organization,  established  in  1982 
through  a  Memorandum  of 
Understanding  with  the  CDFG,  conducts 
research  and  maintains  a  breeding  herd 
at  its  facility.  Since  1985,  seventy-nine 
animals  fit)m  this  herd  have  been 
released  into  the  wild.  Releases  have 
occiured  in  the  northern  Santa  Rosa 
Mountains  (76  releases  from  1985  to 
2000)  and  in  the  San  Jacinto  Mountains 
(3  during  1997;  Ostermann  et  al.,  in 
press). 

Essential  habitat  for  the  Peninsular 
bighorn  sheep  in  the  United  States  is 
managed  by  the  California  Department 
of  Parks  and  Recreation  (167,839  ha 
(414,739  ac)  or  49  percent);  CDFG 
(10,009  ha  (24,732  ac)  or  3  percent). 
Bureau  of  Land  Management  (BLM) 
(91,470  ha  (226,026  ac)  or  27  percent), 
private  landowners  (53,285  ha  (131,670 
ac)  or  16  percent).  Trust  (Tribal  and 
allotted  lands)  (7,359  ha  (18,184  ac)  or 
2  percent).  U.S.  Forest  Senrvioe  (Forest 
Service)  (7,277  ha  (17,982  ac)  or  2 
percent),  and  other  State  and  local 
entities  (4,680  ha  (11,564  ac)  or  1 
percent). 

The  Santa  Rosa  Moimtains  National 
Monument  (Monument)  was  designated 
in  October  2000.  The  Moniunent 
includes  approximately  110,075  ha 
(272,000  ac)  in  the  Santa  Rosa  and  San 
Jacinto  Moimtains.  Private  land  within 
the  Monument  may  be  purchased  from 
willing  sellers,  and  Federal  public  lands 
will  be  jointly  managed  by  the  BLM  and 
Forest  Service.  Approximately  76,657 
ha  (189,423  ac)  of  Peninsular  bighorn 
sheep  critical  habitat  are  within  the 
Monimient  boundary. 

Prerious  Federal  Action 

Bighorn  sheep  occupying  the 
Peninsidar  Ranges  of  southern 
California  were  listed  as  endangered  on 
March  18, 1998;  a  complete  discussion 
of  the  history  of  Federal  actions  prior  to 
listing  can  be  found  in  the  final  rule  (63 
FR  13134).  At  the  time  of  the  listing,  we 
concluded  that  designation  of  critical 
habitat  was  not  prudent.  Our  regidations 
(50  CFR  424.12(a)(1))  state  that 
designation  of  critical  habitat  is  not 
prudent  when  one  or  both  of  the 
following  situations  exist:  (1)  The 


identification  of  critical  habitat  can  be 
expected  to  increase  the  degree  of  threat 
to  the  species,  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species.  We  concluded  that 
critical  nabitat  designation  for  the 
Peninsular  bighorn  sheep  was  not 
prudent  because  both  of  the  described 
situations  existed.  We  were  concerned 
that  pubhshing  detailed  maps  of 
bighorn  habitat  would  encourage  human 
disturbance  in  sensitive  areas,  such  as 
lambing  habitat,  rutting  areas,  and  water 
sowces,  and  result  in  increased 
disruption  of  bighorn  sheep.  We  cited 
the  rapidly  growing  human  population 
in  the  Coachella  Valley  and  the 
increasing  recreational  interest  within 
bighorn  habitat.  We  also  concluded  that 
designation  of  critical  habitat  did  not 
add  an  additional  regulatory  benefit  to 
bighorn  sheep  due  to  the  limited 
Federal  regulatory  jurisdiction,  through 
section  7  of  the  Act,  for  the  majority  of 
habitat  necessary  for  conservation  of  the 
species.  Therefore,  we  concluded  that 
designation  of  critical  habitat  could 
increase  the  degree  of  threats  to  the 
species  and  would  not  provide  any 
additional  protection  beyond  existing 
regulatory  mechanisms. 

On  December  18, 1998,  the  Southwest 
Center  for  Biological  Diversity  (Center) 
and  Desert  Survivors  filed  a  complaint 
against  the  Service  alleging  that  our 
"not  prudent"  finding  was 
unsubstantiated.  On  September  17. 
1999,  we  entered  into  a  Settiement 
Agreement  with  the  Center  and  Desert 
Survivors  that  stipulated  a  schedule  for 
reviewing  our  prudency  determination 
^  and  publishing  a  Recovery  Plan  for 
Peninsular  bi^om  sheep.  The  schedule 
included  the  following  dates — draft 
Recovery  Plan,  December  31, 1999;  new 
proposed  critical  habitat  determination, 
June  30,  2000;  final  Recovery  Plan, 
October  31,  2000;  and  final 
determination  of  critical  habitat  as  not 
prudent,  September  30.  2000,  or  final 
critical  habitat,  by  December  31,  2000. 
The  latter  deadline  was  extended  to 
January  15,  2001  by  agreement  with  the 
plaintiffs.  On  December  31, 1999,  we 
published  the  draft  Recovery  Plan  for 
the  Bighorn  Sheep  in  the  Peninsular 
Ranges  (Service  1999).  On  July  5.  2000, 
we  published  a  proposed  critical  habitat 
determination  (65  FR  41405),  and  on 
October  31,  2000,  the  approved 
Recovery  Plan  for  Bighorn  Sheep  in  the 
Peninsular  Ranges,  California,  was 
published. 

As  required  by  the  Settlement 
Agreement,  we  reconsidered  our 
previous  prudency  determination 
regarding  the  threats  posed  by  a 
potential  increase  in  distinbance  at 
especially  sensitive  bighorn  use  areas. 
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such  as  lambing  areas,  resulting  fi-om 
critical  habitat  designation.  As 
discussed  in  the  proposal  to  designate 
critical  habitat  for  the  Peninsular 
bighorn  sheep  (65  FR  41405),  we  have 
now  determined  that  such  threats  are 
not  sufficient  to  preclude  the 
designation  of  critical  habitat  for  the 
following  reasons:  (1)  Peninsular 
bighorn  sheep  distribution  and 
persistence  is  not  solely  dependent  on 
isolated  habitat  featiu^s,  but  requires 
many  essential  resources  spread  across 
the  greater  landscape  that  allows  the 
species  to  adapt  to  natural  and 
uimatural  environmental  processes 
(McCutchen  1981;  Krausman  et  al.  1989; 
Miller  and  Gaud  1989);  (2)  though 
bighorn  sheep  ewes  typically  exhibit  a 
high  degree  of  site  fidelity  to  their 
immediate  home  range,  rams  travel 
widely  across  desert  valleys  and 
mountain  ranges  (Bleich  et  al.  1990, 
1996)  and  their  long-term  distributions 
change  in  response  to  a  dynamic 
environment  (McQuivey  1978;  Leslie 
and  Douglas  1979;  Krausman  et  al. 
1989);  and,  (3)  bighorn  sheep  in  the 
Peninsular  Ranges  consist  of  a  series  of 
interconnected  subpopulations  (termed 
a  metapopulation  by  Levins  (1970))  that 
exchange  individuads  and/or  genetic 
material  (Rubin  et  al.  1998;  Bleich  et  al. 
1990, 1996).  The  interchange  of 
individuals  within  this  metapopulation 
can  prevent  otherwise  isolated  sub- 
populations  from  going  extinct  and 
enhance  the  genetic  fitness  and 
demographic  augmentation  of 
subpopulations.  As  in  any 
metapopulation,  habitat  destruction  and 
fragmentation  can  impede  movement, 
thereby  degrading  the  ability  of  the 
subpopulations  to  interact  and  persist 
(Ough  and  DeVos  1984;  Bleich  et  al. 
1990, 1996;  Boyce  et  al.  1997;  Rubin  et 
al.  1998;  Boyce  et  al.  1999).  This  is 
particularly  true  for  large  mammals  that 
range  widely  to  locate  and  exploit 
impredictably  changing  somces  of  food, 
water,  and  shelter  (Krausman  et  al. 
1989;  Miller  and  Gaud  1989;  Longshore 
and  Douglas  1995).  Accordingly,  we 
have  used  an  ecosystem  approach 
(Annentrout  and  Boyd  1995;  Douglas 
and  Leslie  1999)  to  delineate  critical 
habitat  that  includes  all  of  the  essential 
habitat  components  needed  for  recovery 
of  bighorn  sheep  metapopiUation  in  the 
Peninsular  Ranges. 

Furthermore,  we  determined  that  the 
limited  section  7  nexus  for  the  majority 
of  Peninsular  bighorn  habitat,  as 
discussed  in  the  final  listing  rule,  was 
not,  by  itself,  an  adequate  basis  for 
making  a  "not  prudent"  finding. 
Designation  of  critical  habitat  will  also 
provide  some  educational  benefit  by 


identifying  the  range-wide  habitat 
essential  to  the  conservation  of  bighorn 
sheep  in  the  Peninsular  Ranges,  and 
help  provide  a  focus  for  interagency 
recovery  efforts.  Therefore,  we  now 
conclude  that  the  benefits  of  designating 
critical  habitat  outweigh  the  potential 
negative  impacts. 

On  July  5.  2000.  we  published  a 
proposed  determination  for  the 
designation  of  critical  habitat  for 
Peninsular  bighorn  sheep  (65  FR  41405). 
A  total  of  approximately  354,343  ha 
(875,613  ac)  was  proposed  as  critical 
habitat  for  bighorn  sheep  in  Riverside. 
San  Diego,  and  Imperial  counties, 
California.  The  comment  period  was 
open  imtil  August  31,  2000.  Diuing  this 
comment  period,  a  public  hearing  was 
held  on  July  20,  2000,  in  Palm  Springs, 
Riverside  County.  On  October  19,  2000, 
we  published  a  notice  (65  FR  62691) 
announcing  the  reopening  of  the 
comment  period  on  the  proposal  to 
designate  critical  habitat  for  bighorn 
sheep  and  a  notice  of  availability  of  the 
draft  economic  analysis  on  the  proposed 
determination.  The  comment  period 
was  open  until  November  20,  2000. 

Critical  HabiUt 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as — (I)  the  specific  areas 
within  the  geographic  area  occupied  by 
a  species,  at  the  time  it  is  Usted  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (II)  that  may  require 
special  management  considerations  or 
protection;  and  (ii)  specific  areas 
outside  the  geographic  area  occupied  by 
a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  that  are 
necessary  to  bring  an  endangered  or  a 
threatened  species  to  the  point  at  which 
listing  under  the  Act  is  no  longer 
necessary. 

Critical  habitat  receives  protection 
under  section  7  of  the  Act  through  the 
prohibition  against  destruction  or 
adverse  modification  of  critical  habitat 
with  regard  to  actions  carried  out, 
funded,  or  authorized  by  a  Federal 
agency.  Section  7  also  requires 
consultation  on  Federal  actions  that  are 
likely  to  result  in  the  destruction  or 
adverse  modification  of  critical  habitat. 
In  ovu  regulations  at  50  CFR  402.02.  we 
define  destruction  or  adverse 
modification  as  "*  *  *  the  direct  or 
indirect  iteration  that  appreciably 
diminishes  the  value  of  critical  habitat 
for  both  the  survival  and  recovery  of  a 
listed  species.  Such  alterations  include, 
but  are  not  limited  to,  alterations 


adversely  modifying  any  of  those 
physical  or  biological  features  that  were 
the  basis  for  determining  the  habitat  to 
be  critical."  Aside  from  the  added 
protection  that  may  be  provided  under 
section  7,  the  Act  does  not  provide  other 
forms  of  protection  to  lands  designated 
as  critical  habitat.  Because  considtation 
under  section  7  of  the  Act  does  not 
apply  to  activities  on  private  or  other 
non-Federal  lands  that  do  not  involve  a 
Federal  nexus,  critical  habitat 
designation  would  not  afford  any 
additional  protections  under  the  Act 
against  such  activities. 

To  be  included  in  a  critical  habitat 
designation,  the  habitat  must  first  be 
"essential  to  the  conservation  of  the 
species."  Critical  habitat  designations 
identify,  to  the  extent  known  using  the 
best  scientific  and  commercial  data 
available,  habitat  areas  that  provide 
essential  life  cycle  needs  of  the  species 
(i.e.,  areas  on  which  are  found  the 
primary  constituent  elements,  as 
defined  at  50  CFR  424.12(b)). 

Section  4  requires  that  we  designate 
critical  habitat  at  the  time  of  listing  and 
based  on  what  we  know  at  the  time  of 
the  designation.  When  we  designate 
critical  habitat  at  the  time  of  Ustrng  or 
imder  short  court-ordered  deadlines,  we 
will  often  not  have  sufficient 
information  to  identify  all  areas  of 
critical  habitat.  We  are  required, 
nevertheless,  to  make  a  decision  and 
thus,  must  base  oiu  designations  on 
what,  at  the  time  of  designation,  we 
know  to  be  critical  habitat. 

Within  the  geographic  area  occupied 
by  the  species,  we  will  designate  only 
areas  ciurentiy  known  to  be  essential. 
Essential  areas  should  already  have  the 
featiues  and  habitat  characteristics  that 
are  necessary  to  sustain  the  species.  We 
will  not  speculate  about  what  areas 
might  be  found  to  be  essential  if  better 
information  became  available,  or  what 
areas  may  become  essential  over  time.  If 
the  information  available  at  the  time  of 
designation  does  not  show  that  an  area 
provides  essential  life  cycle  needs  of  the 
species,  then  the  area  should  not  be 
included  in  the  critical  habitat 
designation.  Within  the  geographic  area 
occupied  by  the  species,  we  will  not 
designate  areas  that  do  not  now  have  the 
primary  constituent  elements  ,  as 
defined  at  50  CFR  424.12(b).  that 
provide  essential  life  cycle  needs  of  the 
species. 

Our  regulations  state  that.  "The 
Secretary  shall  designate  as  critical 
habitat  areas  outside  the  geographic  area 
presently  occupied  by  the  species  only 
when  a  designation  Umited  to  its 
present  range  would  be  inadequate  to 
ensure  the  conservation  of  the  species." 
(50  CFR  424.12(e)).  Accordingly,  when 
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the  best  available  scientific  and 
commercial  data  do  not  demonstrate 
that  the  conservation  needs  of  the 
species  require  designation  of  critical 
habitat  outside  of  occupied  areas,  we 
will  not  designate  critical  habitat  in 
areas  outside  the  geographic  area 
occupied  by  the  species. 

Oiu-  Policy  on  Information  Standards 
Under  the  Endangered  Species  Act, 
published  in  the  Federal  Register  on 
July  1,  1994  (Vol.  59,  p.  34271), 
provides  criteria,  establishes 
procediues,  and  provides  guidance  to 
ensure  that  decisions  made  by  the 
Service  represent  the  best  scientific  and 
commercial  data  available.  It  requires 
Service  biologists,  to  the  extent 
consistent  with  the  Act  and  with  the  use 
of  the  best  scientific  and  commercial 
data  available,  to  use  primary  and 
original  sources  of  information  as  the 
basis  for  recommendations  to  designate 
critical  habitat.  When  determining 
which  areas  are  critical  habitat,  a 
primary  source  of  information  should  be 
the  Usting  package  for  the  species. 
Additional  information  may  be  obtained 
from  a  recovery  plan,  articles  in  peer- 
reviewed  journals,  conservation  plans 
developed  by  States  and  counties, 
scientific  status  surveys  and  studies, 
biological  assessments,  unpublished 
materials,  and  expert  opinion  or 
personal  knowledge. 

Habitat  is  often  dynamic,  and  species 
may  move  from  one  area  to  another  over 
time.  Fvuthermore,  we  recognize  that 
designation  of  critical  habitat  may  not 
include  all  of  the  habitat  areas  that  may 
eventually  be  determined  to  be 
necessary  for  the  recovery  of  the 
species.  For  these  reasons,  all  shotild 
understand  that  critical  habitat 
designations  do  not  signal  that  habitat 
outside  the  designation  is  unimportant 
or  may  not  be  required  for  recovery. 
Areas  outside  the  critical  habitat 
designation  will  continue  to  be  subject 
to  conservation  actions  that  may  be 
implemented  under  section  7(a)(1),  and 
to  the  regulatory  protections  afforded  by 
the  section  7(a)(2)  jeopardy  standard 
and  the  section  9  take  prohibition,  as 
determined  on  the  basis  of  the  best 
available  information  at  the  time  of  the 
action.  We  specifically  anticipate  that 
federally  funded  or  assisted  projects 
affecting  Usted  species  outside  dieir 
designated  critical  habitat  areas  may 
still  result  in  jeopardy  findings  in  some 
cases.  Similarly,  critical  habitat 
designations  made  on  the  basis  of  the 
best  available  information  at  the  time  of 
designation  will  not  control  the 
direction  and  substance  of  future 
recovery  plans,  habitat  conservation 
plans,  or  other  species  conservation 
planning  efforts  if  new  information 


available  to  these  planning  efforts  calls 
for  a  different  outcome. 

Methods 

In  identifying  areas  that  are  essential 
to  conserve  the  Peninsular  bighorn 
sheep,  we  used  the  best  scientific  and 
commercial  data  available.  This 
included  data  from  research  and  survey 
observations  published  in  peer- 
reviewed  articles;  recovery  criteria, 
habitat  analyses,  and  other  information 
in  the  approved  Recovery  Plan  (Service 
2000);  discussions  with,  and  data  made 
available  through,  the  Peninsular 
Bighorn  Sheep  Recovery  Team  and  the 
Coachella  Valley  Multiple  Species 
Habitat  Conservation  Plan  program; 
meetings  with  the  Ck)unty  of  Riverside, 
the  cities  of  Palm  Springs,  Cathedral 
City,  Rancho  Mirage,  Palm  Desert,  and 
La  Quinta,  and  private  landowners;  and 
regional  Geographic  Information  System 
(CIS)  coverages.  Further,  information 
provided  in  comments  on  the  proposed 
designation  and  draft  economic  analysis 
were  evaluated  and  taken  into 
consideration  in  the  development  of  this 
final  designation. 

Primary  Constituent  Elements 

In  accordance  with  section  3(5)(A)(I) 
of  the  Act  and  regulations  at  50  CFR 
424.12,  in  determining  which  areas  to 
designate  as  critical  habitat,  we  are 
reqviired  to  consider  those  physical  and 
biological  features  (primary  constituent 
elements)  that  are  essential  to  the 
conservation  of  the  species.  These 
include,  but  are  not  limited  to,  space  for 
individual  and  population  growth,  and 
for  normal  behavior;  food,  water,  air, 
light,  minerals,  or  other  nutritional  or 
physiological  requirements;  cover  or 
shelter;  sites  for  breeding,  reproduction 
and  rearing  of  offspring;  and  habitats 
that  are  protected  from  disturbance  or 
are  representative  of  the  historic 
geographical  and  ecological  distribution 
of  a  species. 

The  areas  designated  as  critical 
habitat  are  designed  to  maintain  the 
metapopulation  of  bighorn  sheep  in  the 
Peninsular  Ranges,  and  provide  some  or 
all  of  those  habitat  components  essential 
for  the  biological  needs  of  feeding, 
resting,  reproduction  and  population 
recruitment,  isolation  fitim  detrimental 
human  disturbance,  as  well  as  dispersal 
and  connectivity  between  ewe  groups. 
The  primary  biological  and  physical 
constituent  elements  that  are  essential 
to  the  conservation  of  Peninsular 
bighorn  sheep  include  space  for  the 
normal  behavior  of  groups  and 
individuals;  protection  from 
disturbance;  availabihty  of  the  various 
native  desert  plant  communities  found 
on  different  topographic  slopes,  aspects. 


and  landforms,  such  as  steep  slopes, 
rolling  foothills,  alluvial  fans,  and 
canyon  bottoms;  a  range  of  habitats  that 
provide  forage,  especially  diuing 
periods  of  drought;  steep,  remote  habitat 
for  lambing,  rearing  of  young,  and 
escape  from  disturbance  and/or 
predation;  water  sources;  suitable 
linkages  allowing  individual  bighorn  to 
move  finely  between  ewe  groups,  and 
maintain  connections  between 
subpopulations  within  the  Peninsular 
Range  metapopulation;  and  other 
essential  habitat  components  to 
accommodate  population  expansion  to  a 
recovery  level.  Given  the  importance 
and  magnitude  of  the  threats  to  the 
habitat  of  this  species  discussed  above, 
we  believe  that  these  areas  may  require 
special  management  considerations  or 
protection. 

Criteria  Used  To  Identify  Critical 
Habitat 

The  criteria  for  delineating  Peninsular 
bighorn  habitat  were  based  on  biological 
information  in  pertinent  literature  (e.g., 
the  approved  Recovery  Plan)  and  the 
expert  opinion  of  those  most  familiar 
with  bighorn  sheep  in  the  Peninsular 
Ranges  (i.e.,  the  Recovery  Team).  The 
upper  elevation  boundary  was  largely 
determined  by  relatively  dense 
chaparral  and  pine-juniper  vegetation 
communities.  Bighorn  sheep  require 
open  terrain  to  detect  and  avoid 
predators,  such  as  mountain  lions,  and 
they  generally  will  not  frequent  dense 
vegetation. 

The  lower  elevation  boundary  was 
determined  by  the  topography,  existing 
urbanization,  and  bi^om  sheep 
foraging  behavior  and  movement 
patterns.  Along  the  eastern  boundary, 
habitat  within  0.8  km  (0.5  mi)  of  slopes 
greater  than  or  equal  to  20  percent  were 
included  in  the  delineated  critical 
habitat.  Researchers  have  documented 
bighorn  sheep  descending  from  steeper 
habitat  and  venturing  out  upon  alluvial 
fans  and  washes  to  acquire  the 
nutritious  forage  foimd  on  these  more 
gentle  slopes.  Following  the  delineation 
of  essential  habitat,  over  22,000  past 
observations  of  bighorn  sheep  were 
plotted,  and  the  distribution  of  these 
observations  were  compared  to  the 
essential  habitat  boimdary  to  insiu«  that 
only  those  areas  needed  for  the  recovery 
of  bighorn  sheep  were  included  in 
essential  habitat.  The  similarity  of  the 
Recovery  Plan  definition  of  essential 
habitat,  and  the  statutory  definition  of 
critical  habitat,  indicated  that  the  two 
habitat  deUneation  processes  should  be 
coordinated  to  improve  scientific  rigor 
and  minimize  the  potential  for  legal  and 
biological  conflicts. 
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We  used  a  quarter-section  grid  based 
on  the  Public  Land  Survey  to  delineate 
critical  habitat  in  the  proposed  rule.  A 
small  area  of  San  Diego  County  within 
the  Valle  de  San  Felipe  Land  Grant  was 
defined  using  Universal  Transverse 
Mercator  (UT^)  coordinates.  In 
response  to  public  comments,  we  have 
redeUneated  critical  habitat  along  the 
lufoan  edge  from  Palm  Springs  to  La 
Quinta  using  a  finer  scale  of  resolution, 
a  100-meter  UTM  grid. 

In  defining  critical  habitat  boundaries, 
we  made  an  effort  to  avoid  developed 
areas,  such  as  towns  and  other  similar 
lands,  which  do  not  provide  primary 
constituent  elements.  Though  the 
minimum  mapping  unit  we  used  to 
designate  critical  habitat  does  not 
exclude  all  developed  areas,  such  as 
scattered  resiaential  housing  in  sparsely 
inhabited  regions,  our  100-meter  UTM 
grid  minimum  mapping  unit  was 
designed  to  minimize  the  amoimt  of 
commercial  development  along  the 
urban  edge.  Road  and  railroad  rights-of- 
way,  flood  control  facilities,  or  other 
facilities  that  must  be  traversed  by 
bighorn  sheep  to  maintain  connectivity 
between  subpopulations,  or  otherwise 
may  provide  food,  water,  or  cover  for 
Peninsidar  bighorn  sheep,  are 
considered  to  support  primary 


constituent  elements,  and  therefore  are 
included  as  critical  habitat. 

We  excluded  habitat  that  is  not 
considered  essential  to  bighorn 
conservation  from  the  critical  habitat 
boundary.  This  includes  areas  such  as 
those  that  were  historically  used  for 
migration  between  other  mountain 
ranges  but  have  since  been  eliminated 
due  to  urban  and  agriculture 
development.  While  bighorn  are 
regularly  documented  to  use  areas 
outside  of  critical  habitat,  these  areas 
are  considered  to  be  non-essential,  for  a 
variety  of  reasons,  including 
fragmentation  and/or  proximity  to 
development,  non-native  vegetation, 
human-caused  hazardous  conditiops, 
and  not  necessary  for  population 
movement  and  individual  dispersal 
within  the  range  of  the  metapopulation. 

Maintaining  connectivity  between 
ewe  groups  is  a  necessary  component 
for  continued  viability  of 
metapopuiations  (Bleich  et  al.  1990, 
1996]  and  to  achieve  population 
recovery  of  bighorn  sheep  in  the 
Peninsillar  Ranges  (Service  2000). 
Furthermore,  because  the  environment 
is  dynamic,  resources,  such  as  forage, 
are  not  distributed  evenly  across  the 
landscape,  and  their  spatial  distribution, 
abiuidance  and  nutritional  quality 


change  over  time.  Consequently, 
bighorn  sheep  need  to  also  adjust  their 
distributions  to  meet  their  nutritional 
needs.  Bighorn  sheep  may  range  widely 
within  home  ranges  or  may  even  shift 
home  ranges  to  find  areas  with  a 
suitable  combination  of  food,  water,  and 
seciuity  (Leslie  and  Douglas  1979). 
These  periodic  shifts  are  important 
because  they  allow  forage  plants  an 
opport\uiity  to  regrow  and  recover  from 
herbivory  by  bighorn  sheep.  Given  their 
wide-ranging  capabilities,  fluctuating 
habitat  requirements,  and  dynamic 
habitat  conditions,  we  are  not  aware  of 
any  information  suggesting  that 
particular  areas  within  designated 
critical  habitat  are  currently  unsuitable 
or  unused  over  the  generational  time- 
frame needed  for  the  long-term 
conservation  of  bighorn  sheep  in  the 
Peninsidar  Ranges. 

In  siunmary,  the  critical  habitat 
designated  below  constitutes  oiu  best 
assessment  of  areas  needed  for  the 
species'  survival  and  recovery. 

Critical  Habitat  Designation 

The  approximate  area  of  designated 
critical  habitat  by  county  and  land 
ownership  is  shown  in  Table  1. 


Table  1  .—Approximate  Designated  Critical  Habitat  Area  (Hectares  (Acres))  by  County  and  Land 

Ownership  i 


County 


Rivefside  .. 
San  Diego 


Imperial 


Tottd 


Federal  2 


36,625  ha 
(90,501  ac) 
20,112  ha 
(49,699  ac) 
42,010  ha 
(103.808  ac) 


98,747  ha 
(244,008  ac) 


Trust  (Tribal 

and  allotted 

larHJs) 


5,672  ha 

(14,016  ac) 

Oha 

(Oac) 

1,687  ha 

(4,168  ac) 


7,359  ha 
(18,184  ac) 


Local/State 


16,685  ha 

(41,231  ac) 

152,841  ha 

(377,677  ac) 

13.001  ha 
(32.126  ac) 


182,527  ha 
(451,034  ac) 


Private 


27,877  ha 
(68,886  ac) 

16.245  ha 

(40.143  ac) 

9.163  ha 

(22,642  ha) 


53,285  ha 
(131,671  ac) 


Total 


86.859  ha 

(214.634) 

189.198  ha 

(467.519  ac) 

65.861  ha 

(162,744  ac) 


341,918  ha 
(844,897  ac) 


^  Approximate  hectares  have  been  converted  to  acres  (1  ha  =  2.47  ac). 
mate  hectares  have  been  rounded  to  the  nearest  hectare  wtien  applicable. 
2  Federal  lands  include  BLM  and  Forest  Service  lands. 


Based  on  ttie  level  of  imprecision  o(  mapping  at  9va  scale,  approxi- 


Designated  critical  habitat  is  located 
in  Riverside,  San  Diego,  and  Imperial 
Coimties,  California,  from  the  San 
Jacinto  Moimtains  south  to  the  U.S.- 
Mexican border,  generally  along  the 
eastern  escarpment  of  the  Peninsidar 
Ranges  that  steeply  descends  into  the 
Sonoran  Desert  along  the  Coachella 
Valley,  Anza-Borrego  Desert,  and  Salton 
Trough.  Critical  habitat  is  designated 
typically  within  a  narrow  elevational 
band  that  ranges  irom.  the  lower  alluvial 
slopes  and  habitats  along  the  base  of  the 
Peninsular  Ranges  upslope  to 
approximately  5,000  feet  in  elevation. 


which  typically  corresponds  to  a 
vegetational  transition  from  Sonoran 
Desert  plant  communities  to  more 
coastally  influenced  chaparral  habitats. 
This  area  generally  includes  the  desert 
slopes  of  the  San  Jacinto  Moimtains, 
Santa  Rosa  Mountains,  San  Ysidro 
Mountains,  Pinyon  Mountains, 
Vallecitos  Mountains,  Fish  Creek 
Mountains,  Tierra  Blanca  Mountains, 
Sawtooth  Mountains,  In-Ko-Pah 
Mountains,  Coyote  Moimtains,  and 
Jacumba  Moimtains.  Lands  proposed  are 
under  private,  local/State,  Trust  (Tribal 
and  allotted  lands),  and  Federal 


ownership,  with  Federal  lands 
including  those  lands  managed  by  the 
BLM  and  Forest  Service. 

Effects  of  Critical  Habitat  Designation 

Section  7    Consultation 

Section  7(a)  of  the  Act  requires 
Federal  agencies,  including  the  Service, 
to  ensure  that  actions  they  fund, 
authorize,  or  carry  out  do  not  destroy  or 
adversely  modify  critical  habitat  to  the 
extent  that  the  action  appreciably 
diminishes  the  value  of  the  critical 
habitat  for  the  survival  and  recovery  of 
the  species.  Individuals,  organizations, 
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States,  local  governments,  and  other 
non-Federal  entities  are  affected  by  the 
designation  of  critical  habitat  only  if 
their  actions  occiir  on  Federal  lands, 
require  a  Federal  permit,  license,  or 
other  authorization,  or  involve  Federal 
funding. 

Section  7(a)  of  the  Act  requires 
Federal  agencies  to  evaluate  their 
actions  with  respect  to  any  species  that 
is  proposed  or  listed  as  endangered  or 
threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  designated  or 
proposed.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  confer  with  us  on  any  action 
t^t  is  likely  to  jeopardize  the  continued 
existence  of  a  proposed  species  or  residt 
in  destruction  or  adverse  modification 
of  proposed  critical  habitat.  Conference 
reports  provide  conservation 
recommendations  to  assist  the  agency  in 
eliminating  conflicts  that  may  be  caused 
by  the  proposed  action.  The 
conservation  recommendations  in  a 
conference  report  are  advisory.  We  may 
issue  a  formal  conference  report  if 
requested  by  a  Federal  agency.  Formal 
conference  reports  on  proposed  critical 
habitat  contain  a  biological  opinion  that 
is  prepared  according  to  50  CFR  402.14, 
as  if  critical  habitat  were  designated.  We 
may  adopt  the  formal  conference  report 
as  die  biological  opinion  when  the 
critical  habitat  is  designated,  if  no 
significant  new  information  or  changes 
in  the  action  alter  the  content  of  the 
opinion  (see  50  CFR  402.10(d)). 

If  a  species  is  listed  or  critical  habitat 
is  designated,  section  7(a)(2)  requires 
Federal  agencies  to  ensure  that  actions 
they  authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  such  a  species  or  to  destroy 
or  adversely  modify  its  critical  habitat. 
If  a  Federal  action  may  affect  a  listed 
species  or  its  critical  habitat,  the 
responsible  Federal  agency  (action 
agency)  must  enter  into  consultation 
with  us.  Through  this  consultation,  we 
ensure  that  the  permitted  actions  do  not 
destroy  or  adversely  modify  critical 
habitat. 

When  we  issue  a  biological  opinion 
concluding  that  a  project  is  likely  to 
resiilt  in  the  destruction  or  adverse 
modification  of  critical  habitat,  we  also 
provide  reasonable  and  prudent 
alternatives  to  the  project,  if  any  are 
identifiable.  Reasonable  and  prudent 
alternatives  are  defined  at  50  CFR 
402.02  as  alternative  actions  identified 
during  consultation  that  can  be 
implemented  in  a  manner  consistent 
with  the  intended  purpose  of  the  action, 
that  are  consistent  with  the  scope  of  the 
Federal  agency's  legal  authority  and 


jurisdiction,  that  are  economically  and 
technologically  feasible,  and  that  the 
Director  believes  would  avoid 
destruction  or  adverse  modification  of 
critical  habitat.  Reasonable  and  prudent 
alternatives  can  vary  fiom  slight  project 
modifications  to  extensive  redesign  or 
relocation  of  the  project.  Costs 
associated  with  implementing  a 
reasonable  and  prudent  alternative  are 
similarly  variable. 

Regulations  at  50  CFR  402.16  require 
Federal  agencies  to  reinitiate 
consultation  on  previously  reviewed 
actions  in  instances  where  critical 
habitat  is  subsequently  designated  and 
the  Federal  agency  has  retained 
discretionary  involvement  or  control 
over  the  action  or  such  discretionary 
involvement  or  control  is  authorized  by 
law.  Consequently,  some  Federal 
agencies  may  request  reinitiation  of 
consultation  or  conferencing  with  us  on 
actions  for  which  formal  consultation 
has  been  completed  if  those  actions  may 
affect  designated  critical  habitat  or 
adversely  modify  or  destroy  proposed 
critical  habitat. 

Activities  on  Federal  lands  that  may 
affect  the  Peninsular  bighorn  sheep  or 
its  critical  habitat  will  require  section  7 
consultation.  Activities  on  private  or 
State  lands  requiring  funding  or  a 
permit  bom  a  Federal  agency,  such  the 
Federal  Highway  Administration, 
Federal  Aviation  Administration,  or 
Federal  Emergency  Management 
Agency,  will  also  be  subject  to  the 
section  7  consultation  process.  Federal 
actions  not  affecting  listed  species  or 
critical  habitat  and  actions  on  non- 
Federal  lands  that  are  not  federally 
funded  or  permitted  do  not  require 
section  7  consultation. 

Section  4(b)(8)  of  the  Act  requires  us 
to  evaluate  briefly,  in  any  proposed  or 
final  regulation  that  designates  critical 
habitat,  those  activities  involving  a 
Federal  action  that  may  adversely 
modify  such  habitat  or  that  may  be 
affected  by  such  designation.  Activities 
that  may  destroy  or  adversely  modify 
critical  habitat  include  those  that  alter 
the  primary  constituent  elements  to  an 
extent  that  the  value  of  critical  habitat 
for  both  the  survival  and  recovery  of  the 
bighorn  is  appreciably  reduced.  We  note 
that  such  activities  may  also  jeopardize 
the  continued  existence  of  the  species. 
Activities  that,  when  carried  out, 
funded,  or  authorized  by  a  Federal 
agency,  may  directly  or  indirectly 
adversely  affect  critical  habitat  include, 
but  are  not  limited  to: 

(1)  Unauthorized  destruction  or 
degradation  of  habitat  (as  defined  in  the 
primary  constituent  elements 
discussion),  including,  but  not  limited 
to,  clearing  vegetation.  biUldozing 


terrain,  overgrazing,  construction,  road 
building,  mining,  and  disturbing  natural 
hydrology;  and 

(2)  Appreciably  decreasing  habitat 
value  or  qualify  through  indirect  effects 
(e.g.,  noise,  edge  effects,  low-flying 
aircraft,  invasion  of  exotic  plants  or 
animals,  or  fragmentation). 

To  properly  portray  the  effects  of 
critical  habitat  designation,  we  must 
first  compare  the  section  7  requirements 
for  actions  that  may  affect  critical 
habitat  with  the  requirements  for 
actions  that  may  affect  a  listed  species. 
Section  7  prohibits  actions  funded, 
authorized,  or  carried  out  by  Federal 
agencies  from  jeopardizing  the 
continued  existence  of  a  Usted  species 
or  destroying  or  adversely  modifying  the 
listed  species'  critical  habitat.  Actions 
likely  to  "jeopardize  the  continued 
existence"  of  a  species  are  those  that 
would  appreciably  reduce  the 
likelihood  of  the  species  survival  and 
recovery.  Actions  likely  to  "destroy  or 
adversely  modify"  critical  habitat  are 
those  that  would  appreciably  reduce  the 
value  of  critical  habitat  for  the  survival 
and  recovery  of  the  listed  species. 

Common  to  both  definitions  is  an 
appreciable  detrimental  effect  on  both 
survival  and  recovery  of  a  listed  species. 
Given  the  similarify  of  these  definitions, 
actions  likely  to  destroy  or  adversely 
modify  critical  habitat  would  almost 
always  residt  in  jeopardy  to  the  species 
concerned,  particularly  when  the  area  of 
the  proposed  action  is  occupied  by  the 
species.  In  those  cases,  the  ramifications 
of  designation  of  critical  habitat  are  few 
or  none.  However,  if  occupied  habitat 
becomes  unoccupied  in  the  futiire,  there 
is  a  potential  benefit  to  the  species  of 
designation  of  critical  habitat  in  such 
areas. 

Federal  agencies  already  consult  with 
us  on  activities  in  areas  currenUy 
inhabited  by  the  species  to  ensiue  that 
their  actions  do  not  jeopardize  the 
continued  existence  of  the  species. 
These  actions  include,  but  are  not 
limited  to: 

(1)  Regidation  of  activities  affecting 
waters  of  the  United  States  by  the  Army 
Corps  of  Engineers  imder  section  404  of 
the  Clean  Water  Act: 

(2)  Regulation  of  water  flows. 
Hamming,  diversion,  and  channelization 
by  Federal  agencies; 

(3)  Regulation  of  grazing,  mining,  and 
recreation  by  the  BLM  and  Forest 
Service; 

(4)  Road  construction  and 
maintenance,  right-of-way  designation, 
and  regulation  of  agricultural  activities 
by  Federal  agencies; 

(5)  Regulation  of  airspace  and  flight 
plans  within  the  Federal  Aviation 
Administration  jiuisdiction; 


Federal  Register / Vol.  66.  No.  22 / Thursday.  February  1,  2001 /Rules  and  Regulations  8657 


(6)  Military  training,  maneuvers,  and 
flights; 

(7)  Construction  of  roads  and  fences 
along  the  international  border  with 
Mexico,  and  associated  inunigration 
enforcement  activities  by  the 
Immigration  and  Naturalization  Service; 

(8)  Hazard  mitigation  and  post- 
disaster  repairs  funded  by  the  Federal 
Emergency  Management  Agency; 

(9)  Construction  of  communication 
sites  licensed  by  the  Federal 
Communications  Commission;  and 

(10)  Activities  funded  by  the  U.S. 
Environmental  Protection  Agency,  U.S. 
Department  of  Energy,  or  any  other 
Federal  agency. 

Since  Federal  agencies  already 
consult  with  us  on  projects  that  may 
affect  listed  species,  we  do  not 
anticipate  additional  regulatory 
protection  or  project  modifications  will 
result  from  critical  habitat  designation. 

ff  you  have  questions  regarding 
whether  specific  activities  will 
constitute  adverse  modification  of 
critical  habitat,  contact  the  Field 
Supervisor,  Carlsbad  Fish  and  Wildlife 
Offices  (see  ADDRESSES  section). 
Requests  for  copies  of  the  regulations  on 
bsted  wildlife,  and  inquiries  about 
prohibitions  and  permits  may  be 
addressed  to  the  U.S.  Fish  and  Wildlife 
Service,  Branch  of  Endangered  Species. 
911  N.E.  11th  Ave,  Portland,  Oregon 
97232  (telephone  503/231-2063; 
facsimile  503/231-6243). 

Relationship  to  Habitat  Conservation 
Plans 

Section  4(b)(2)  of  the  Act  allows  us 
broad  discretion  to  exclude  from  critical 
habitat  designation  areas  where  the 
benefits  of  exclusion  outweigh  the 
benefits  of  designation,  provided  the 
exclusion  will  not  result  in  the 
extinction  of  the  species.  We  expect  that 
critical  habitat  may  be  used  as  a  tool  to 
identify  those  areas  essential  for  the 
conservation  of  the  species,  and  we  will 
encourage  development  of  Habitat 
Conservation  Plans  (HCPs)  for  such 
areas  on  non-Federal  lands.  Habitat 
conservation  plans  currenUy  under 
development  are  intended  to  provide  for 
protection  and  management  of  habitat 
areas  essential  for  the  conservation  of 
the  Peninsular  bighorn  sheep,  while 
directing  development  and  habitat 
modification  to  nonessential  areas  of 
lower  habitat  value. 

Several  HCP  efforts  are  cmrently 
under  way  that  address  listed  and  non- 
listed  species  in  areas  within  the  range 
of  the  Peninsular  bighorn  sheep  and  in 
areas  we  are  designating  as  critical 
habitat.  We  are  providing  technical 
assistance  and  will  continue  to  work 
closely  with  applicants  throughout  the 


development  of  futiire  HCPs  to  identify 
lands  essential  for  the  long-term 
conservation  of  the  Peninsular  bighorn 
sheep  and  appropriate  management  for 
those  lands.  The  take  minimization  and 
mitigation  measiu^s  provided  under 
these  HCPs  are  expected  to  protect  the 
essential  habitat  lands  designated  as 
critical  habitat  in  this  nde.  The  HCP 
development  process  provides  an 
opportunity  for  more  intensive  data 
coUection  and  analysis  regarding  the 
use  of  particular  habitat  areas  by  the 
Peninsular  bighorn  sheep.  The  process 
also  enables  us  to  conduct  detailed 
evaluations  of  the  importance  of  such 
lands  to  the  long-term  survival  of  the 
species  in  the  context  of  constructing  a 
biologically  configured  system  of 
interlinked  habitat  blocks.  If  an  HCP 
that  addresses  bighorn  sheep  as  a 
covered  species^s  lUtimately  approved, 
we  will  reassess  the  critical  habitat 
boundaries  in  light  of  the  HCP  and 
applicable  law,  regulation,  policy,  and 
funding  constraints. 

The  Coachella  Valley  Multiple 
Species  Habitat  Conservation  Plan, 
currently  under  preparation,  proposes 
coverage  for  Peninsular  bighorn  sheep. 
This  effort  represents  an  important 
opportxmity  to  address  the  long-term 
conservation  needs  of  Peninsular 
bighorn  sheep  throughout  the  private 
lands  under  city  and  county  jurisdiction 
in  Riverside  County,  and  to  integrate 
management  with  intermixed  public 
lands.  The  Agua  Caliente  Band  of 
Cahuilla  Indians  also  is  preparing  a 
midti-species  HCP  for  their  Reservation. 
Within  Imperial  and  San  Diego 
counties.  Federal  land  ownership 
patterns.  Federal  funding  and 
permitting,  and  extensive  habitat 
protection  on  State  lands,  limit  the 
prospects  for  HCPs  that  would  include 
Peninsular  bighorn  sheep.  We  fully 
expect  that  HCPs  undertaken  by  local 
jurisdictions  (e.g.,  counties,  cities)  and 
other  parties  will  identify,  protect,  and 
provide  appropriate  management  for 
those  specific  lands  within  the 
boundaries  of  the  plans  that  are 
essential  for  the  long-term  conservation 
of  the  species.  We  believe  and  fully 
expect  that  any  HCPs  approved  in  the 
futiu«  will  show  that  covered  activities 
carried  out  in  accordance  with  the 
provisions  of  those  HCPs  would  not 
result  in  destruction  or  adverse 
modification  of  critical  habitat. 

Summary  of  Comments  and 
Recommendations 

In  the  July  5,  2000,  proposed  rule  (65 
FR  41405).  we  requested  all  interested 
parties  to  submit  comments  on  the 
specifics  of  the  proposal  including 
information,  policy,  treatment  of  HCPs, 


and  proposed  critical  habitat  boundaries 
as  provided  in  the  proposed  rule.  The 
first  comment  period  closed  on  August 
31,  2000.  The  comment  period  was 
reopened  from  October  19,  2000,  to 
November  20,  2000  (65  FR  62691).  to 
allow  for  additional  comments  on  the 
proposed  rule  and  comments  on  the 
draft  economic  analysis  of  the  proposed 
critical  habitat. 

We  contacted  all  appropriate  State 
and  Federal  agencies.  Tribes,  county 
governments,  elected  offldals.  and  other 
interested  parties  and  invited  them  to 
comment.  In  addition,  we  invited  public 
comment  through  the  pubUcation  of 
notices  in  the  following  newspapers  in 
southern  California:  The  Desert  Sun, 
The  Riverside  Press  Enterprise,  and  the 
San  Diego  Union-Tribune.  The  inclusive 
dates  of  these  pubUcations  were  Jidy  5. 
2000,  for  The  Riverside  Press  Enterprise 
and  the  San  Diego  Union-Tribune,  and 
July  6.  2000.  for  The  Desert  Sun.  In 
these  notices  and  the  proposed  rule,  we 
annotmced  the  date  and  times  of  two 
public  hearings  that  were  to  be  held  on 
the  proposed  nde.  These  hearings  were 
held  in  Palm  Springs,  California  on  July 
20,  2000.  Transcripts  of  these  hearings 
are  available  for  inspection  (see 
ADDRESSES  section).  A  public  workshop 
with  biological  and  economic  experts 
was  held  on  November  2,  2000,  in  Palm 
Desert,  to  provide  additional 
opportimity  for  discussion  of  issues  and 
promote  understanding  of  biology, 
economic,  and  procedural  issues. 

We  requested  four  scientists,  who 
have  familiarity  with  Peninsular 
bighorn  sheep,  to  review  the  proposed 
critical  habitat  designation.  None  of  the 
peer  reviewers  submitted  comments  on 
the  proposed  critical  habitat 
designation. 

We  received  a  total  of  29  oral  and  90 
written  comments  during  the  two 
comment  periods.  Of  these  comments, 
12  of  the  commenters  who  submitted 
oral  testimony  also  submitted 
duplicative  written  conunents.  In  total, 
oral  and  written  comments  were 
received  from  3  Tribal  governments,  t 
Federal  agency,  1  State  agency,  1  State 
elected  official,  3  local  agencies,  and  60 
private  organizations  or  individuals.  We 
reviewed  all  conunents  received  for 
substantive  issues  and  new  data 
regarding  critical  habitat  and  bighorn 
sheep.  Comments  of  a  similar  native  are 
grouped  under  four  general  issues 
relating  specifically  to  the  proposed 
critical  habitat  determination  and  draft 
economic  analysis  on  the  proposed 
determination.  These  are  addressed  in 
the  following  siunmary. 
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Issue  1:  Habitat  Delineation 

Comment:  Many  commenters  noted 
that  delineating  the  proposed  critical 
habitat  boundary  on  a  quarter-section 
grid  created  the  impression  that  areas 
that  were  clearly  developed  were 
included  in  critical  habitat  and  should 
be  removed. 

Our  Response:  One  of  the  challenges 
to  legally  describing  bighorn  sheep 
critical  habitat  in  the  Santa  Rosa  and 
San  Jacinto  Mountains  is  that 
development  hugs  the  highly  contorted 
toe  of  slope.  Even  though  the  proposed 
rule  stated  that  existing  development 
within  the  critical  habitat  boundary  did 
not  support  constituent  elements,  using 
a  quarter-section  grid  was  confusing  to 
many  due  to  its  coarse  resolution.  In  the 
proposed  rule,  a  quarter-section  grid 
was  chosen  as  a  practical  means  of 
defining  critical  habitat  over  a  large 
area,  without  an  unduly  complex  legal 
description.  In  the  final  designation,  we 
have  decided  to  reduce  public 
confusion  and  increase  biological 
precision  by  refining  the  delineation 
and  using  a  100-meter  grid  in  Riverside 
County  that  minimizes  the  inclusion  of 
existing  development. 

Comment:  Several  commenters  cited 
16  U.S.C.  1532(5)(C).  stating  that  critical 
habitat  could  not  include  the  entire 
geographic  range  of  bighorn  sheep; 
others  stated  that  critical  habitat  should 
be  expanded  to  include  all  areas  used  by 
Peninsular  bighorn  sheep.  One 
commenter  felt  that  critical  habitat 
should  encompass  a  smaller  area  than 
essential  habitat.  Another  commenter. 
stated  that  critical  habitat  does  not 
include  some  areas  that  should  be 
included,  specifically,  "the  southern 
extension  of  the  In-Ko-Pah  Moimtains" 
in  San  Diego  County,  including  "Goat 
Mountain,  Old  George  Mountain.  Music 
Mountain  and  Rattlesnake  Mountain". 
Several  commenters  expressed  support 
for  the  proposed  critical  habitat 
designation. 

Our  Response:  16  U.S.C.  1532(5){C) 
states  that  "critical  habitat  should  not 
include  the  entire  geographic  area  that 
can  be  occupied  by  the  threatened  or 
endangered  species"  absent  a  finding  of 
exceptional  circumstances  by  the 
Secretary.  We  based  our  critical  habitat 
designation  on  the  Recovery  Team's 
delineation  of  essential  habitat  in  the 
approved  Recovery  Plan,  dated  October 
25,  2000.  The  Team  used  their  collective 
experience  and  knowledge  of  the 
ecology  of  bighorn  sheep  in  the 
Peninsular  Ranges  to  develop  a  method 
for  delineating  essential  habitat,  which 
is  described  in  Appendix  B  of  the 
Recovery  Plan.  The  upper  elevation 
botmdary  was  largely  determined  by 


dense  vegetation  types,  because  bighorn 
sheep  require  open  terrain  to  detect  and 
avoid  predators,  such  as  mountain  lions. 
The  lower  elevation  boundary  was 
determined  by  the  topography,  existing 
urbanization,  and  bighorn  sheep 
foraging  behavior  and  movement 
patterns.  The  Recovery  Team  did  not 
include  all  areas  that  have  docxmiented 
historic  and  current  use  by  bighorn 
sheep;  only  those  areas  that  are  regarded 
as  essential  for  recovery  were  included. 
Because  the  Recovery  Plan  definition  of 
essential  habitat  is  essentially  the  same 
as  the  statutory  definition  of  critical 
habitat,  we  have  elected  to  make  them 
as  similar  as  possible,  given  the 
practical  limitations  of  legal  boundary 
descriptions. 

While  portions  of  the  In-Ko-Pah 
Mountains  are  included  in  critical 
habitat,  we  did  not  include  the  specific 
lands  listed  above  in  the  proposal 
because  we  concluded  these  lands  were 
not  essential  for  the  conservation  of 
bighorn  sheep.  This  conclusion  was 
based  largely  on  the  lack  of  bighorn 
sightings  and  the  dominance  of  dense 
chaparral  vegetation  in  the  area,  which 
bighorn  sheep  generally  don't  use. 

Comment:  Several  commenters 
suggested  that  certain  lands  proposed 
within  critical  habitat  be  excluded. 
Suggested  land  for  exclusion  included: 
areas  with  flood  control  and  water 
supply  structiues;  and  lands  with 
mining  interests. 

Our  Response:  We  evaluated  all 
submitted  site-specific  documentation 
to  determine  whether  modifications  to 
the  proposal  were  appropriate.  Based  on 
discussions  with  Riverside  Coimty 
Flood  Control  and  Water  Conservation 
District,  Desert  Water  Agency,  and 
Coachella  Valley  Water  District,  normal 
operations  and  maintenance  of  existing 
facilities  would  not  conflict  with  the 
management  objectives  for  essential 
habitat.  Flood  control  facilities  typically 
occur  in  washes  and  alluvial  habitats 
that  still  support  the  same  important 
habitat  values  as  surrounding  areas.  As 
such,  these  facilities  are  not  de  facto 
unsuitable  or  detrimental  to  bighorn 
sheep  use.  If  reasonably  managed,  these 
areas  can  fulfill  their  intended  function 
while  at  the  same  time  contributing  to 
bighorn  sheep  conservation.  As 
described  above,  we  met  with  numerous 
local  jurisdictions  and  private 
landowners  to  refine  critical  habitat 
boundaries  along  the  heavily  parcelized 
urban  interface  with  Coachella  Valley. 
Our  objective  was  to  collaboratively 
blend  the  critical  habitat  designation 
with  the  essential  habitat  in  the 
Recovery  Plan,  as  well  as  the  preserve 
design  in  the  ongoing  multi-species 
planning  effort  to  increase  biological 


precision  and  minimize  the  potential  for 
unnecessary  socicd  and  economic 
effects. 

There  appear  to  be  very  few  active 
mines  within  critical  habitat  and.  as 
with  the  construction  and  maintenance 
of  infi^structural  facilities,  any  future 
project  proposals  will  be  reviewed  case 
by  case  luider  the  regulatory  provisions 
of  sections  7  and  9  of  the  Act  to 
determine  whether  mining  is 
compatible  with  sheep  survival  and 
recovery. 

Comment:  One  commenter  questioned 
why  private  lands  were  included  when 
so  much  public  land  was  available  for 
designation. 

Our  Response:  The  location  and 
distribution  of  private  lands  mandated 
their  inclusion.  Many  of  the  valuable 
lower  elevation  habitats  with  key  forage 
and  water  resources  essential  to  the 
conservation  of  the  species  are  located 
on  private  lands.  In  addition,  the 
prevailing  checkerboard  landownership 
pattern  of  intermixed  public  and  private 
lands  in  many  areas  of  the  Peninsular 
Ranges  requires  their  inclusion  because 
the  primary  constituent  elements 
transcend  ownership  boundaries. 

Comment:  Several  commenters  noted 
that  their  lands  should  be  excluded 
because  their  expert  sheep  consultants 
have  studied  their  properties  and 
concluded  that  they  are  imsuitable  or  of 
low  value. 

Our  Response:  Some  commenters 
have  submitted  consultant  reports,  but 
then  refused  to  meet  with  us  to  discuss 
the  information  or  visit  the  proposed 
project  site,  whereas  others  allege  they 
have  site  specific  information  but  did 
not  submit  it  for  our  review.  Either  way, 
we  cannot  rely  upon  such  data  in 
making  regulatory  decisions  if  we  are 
unable  to  discuss,  clarify,  or  inspect  site 
specific  information.  In  other 
circimistances,  we  had  in  our 
possession  reliable  information  which 
contradicted  what  was  provided  by  the 
commenter.  In  situations  such  as  these, 
we  did  not  modify  the  proposed  critical 
habitat  boundary. 

Comment:  Several  commenters 
criticized  the  critical  habitat  proposal 
for  not  specifically  excluding  previously 
approved  projects. 

Our  Response:  Many  project 
proponents  have  reached  an  agreement 
with  us  on  the  details  of  project 
proposals  and,  consequently,  we  have 
refined  the  final  designation  from  that 
in  the  proposed  rule  to  more  closely  . 
conform  with  the  actual  essential 
habitat,  using  a  combination  of  a  100- 
meter  grid  system  and  conveniently 
located  landmarks.  In  this  way,  we 
avoided  designation  over  as  much  of  the 
non-essential  portion  of  project  sites  as 
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possible.  We  will  continue  to  work  with 
applicants  with  whom  we  have  yet  to 
reach  agreement  on  how  to  avoid 
jeopardy  or  adverse  modification  of 
habitat  deemed  essential  to  the 
conservation  of  the  species. 

Comment:  One  comment  suggested 
that  areas  below  the  2000-foot  contour 
should  be  excluded;  another  suggested 
the  1000- foot  contour;  while  another 
suggested  the  700-foot  contour. 

Our  Response:  These  conflicting 
comments  appear  to  address  the 
objectives  of  specific  proposed 
developments  and  not  bighorn  biology. 
This  rule  and  the  Recovery  Plan  clearly 
docviment  the  importance  of  the  unique 
habitat  values  provided  by  lower 
elevation  habitats,  such  as  washes  and 
alluvial  fans,  and  the  critical  role  these 
areas  play  in  bighorn  sheep  recovery. 
These  lower  elevation  areas  support 
different  vegetation  communities  than 
adjacent  steep  rocky  areas,  because  of 
the  different  soil  compositions  and 
moisture  regimes  in  less  steep  areas. 
Consequently,  these  areas  produce 
nutritious  forage  at  critical  times  of  the 
year  for  bighorn  sheep.  Much  of  this  low 
elevation  habitat  has  already  been  lost 
to  development.  Rather  than  choosing 
an  arbitrary  contour,  we  based  the 
boundary  on  biological  criteria 
discussed  in  the  Recovery  Plan  and 
included  habitat  providing  the  primary 
constituent  elements  within  0.8  km  (0.5 
mi)  of  slopes  greater  than  or  equal  to  20 
percent. 

Coaunent:  Tribal  lands  should  be 
excluded  from  critical  habitat. 

Our  Response:  We  have  a  trust 
responsibility  to  work  with  Tribes  in 
designating  critical  habitat.  We  have 
been  workkig  with  the  affected  Tribes  to 
address  their  concerns  and  develop 
compatible  management  strategies. 
Though  these  discussions  are  ongoing, 
the  current  absence  of  agreements  or 
completed  land-use  management  plans 
does  not  allow  us  to  exclude  Tribal 
lands  from  designation.  We  have 
determined  that  Tribal  lands  are 
important  to  bighorn  conservation    • 
because  they  provide  critical  physical 
and  biological  features  that  are  essential 
to  the  conservation  of  the  species. 

Comment:  Numerous  commenters 
requested  that  areas  without 
documented  evidence  of  bighorn  use  be 
removed  from  critical  habitat.  They  also 
claimed  that  all  habitat  is  not  occupied 
by  bighorn  sheep,  contrary  to  statements 
in  the  proposed  rule,  and  only  a  portion 
of  designated  lands  contain  suitable 
habitat. 

Our  Response:  Most  of  these 
comments  refer  to  developed  areas  that 
were  excluded  by  text  within  the 
proposed  rule  but  were  located  within 


the  critical  habitat  boundary.  Most  of 
these  areas  have  been  removed  by  using 
the  finer  resolution  of  the  100-meter 
grid  mapping  approach.  Other 
comments  suggested  that  if  a  focused 
siu^ey  for  bighorn  sheep  was  negative, 
the  surveyed  area  should  be  removed 
from  critical  habitat.  Such  logic 
overlooks  the  fact  that  bighorn  sheep  are 
wide-ranging  animals  adapted  to 
exploiting  sparsely  distributed  resources 
over  large  tracts  of  habitat  for  feeding, 
breeding,  sheltering,  and  dispersing. 
Bighorn  sheep  use  certain  areas  more 
frequently  than  others,  and  these  areas 
are  termed  home  ranges  or  core  use 
areas.  The  home  range  concept  implies 
that  the  probability  of  locating  an 
individual  bighorn  sheep  will  be  greater 
within  its  home  range,  not  that  bighorns 
confine  all  of  their  movements  to  home 
ranges.  Furthermore,  home  ranges  may 
shift  over  time,  and  the  resources 
bighorn  sheep  require  from  outside  their 
home  ranges  may  be  critical  for  their 
siuvival. 

Rams  and  ewes  have  been 
documented  to  move  many  miles 
beyond  their  normal  home  ranges  and 
may  infrequently  use  certain  areas  on  a 
seasonal  or  aimual  basis.  This  differs 
from  the  common  public  perception  that 
occupancy  means  the  detectable 
presence  of  bighorn  sheep  in  a 
particular  area  at  any  time  throughout 
the  breeding  and  non-breeding  seasons. 
Furthermore,  the  present  reduced 
popidation  level  has  a  contracted 
geographic  distribution.  As  the 
population  recovers,  the  number  and 
size  of  home  remges  should  expand, 
providing  increased  connectivity  to 
areas  where  bighorn  sheep  were 
formerly  more  common.  "The  goal  is  to 
delineate  an  area  that  provides  the 
opportimity  for  a  reduced  population  to 
survive  and  recover.  Given  the  bighorn 
sheep's  wide-ranging  habits,  as  well  as 
nimierous  historic  and  recent 
distributional  records  extending  outside 
the  area  designated  as  critical  habitat, 
we  find  no  basis  for  concluding  that 
bighorn  sheep  are  absent  from  or 
incapable  of  using  particular  areas 
within  designated  critical  habitat. 

Comment:  The  proposed  rule  should 
exclude  the  area  governed  by  existing 
and  pending  HCPs. 

Our  Response:  Since  no  approved 
HCPs  currently  exist  within  the 
proposed  critical  habitat  boundary, 
none  were  excluded.  Our  approach  to 
any  HCPs  approved  in  the  futiue  is 
discussed  in  response  to  the  next 
comment. 

Comment:  Two  commenters  stated 
that  the  final  critical  habitat  rule  should 
provide  automatic  removal  from  critical 
habitat  of  areas  covered  by  future  HCPs, 


while  one  commenter  stated  that 
adjustments  coiUd  not  be  automatically 
made  and  any  proposed  changes  need  to 
be  published  in  the  Federal  Register. 

Our  Response:  We  anticipate  that 
future  HCPs  in  the  range  of  bighorn 
sheep  may  include  it  as  a  covered 
species.  We  expect  that  HCPs 
undertaken  by  local  jurisdictions  (e.g., 
counties,  cities)  and  other  parties  will 
identify,  protect,  and  provide 
appropriate  management  for  those 
specific  lands  within  the  boundaries  of 
the  plans  that  are  essential  for  the  long- 
term  conservation  of  bighorn  sheep.  We 
fully  expect  that  any  future  approval  of 
HCPs  and  section  10(a)(1)(B)  permits 
would  show  that  covered  activities 
carried  out  in  accordance  with  the 
provisions  of  the  HCPs  and  section 
10(a)(1)(B)  permits  would  not  result  in 
the  destruction  or  adverse  modification 
of  critical  habitat  designated  for 
Peninsular  bighorn  sheep.  By  law,  any 
proposed  changes  to  critical  habitat 
cannot  be  automatically  made  and  must 
bejpublished  in  the  Federal  Register. 

Comment:  Several  commenters 
recommended  that  we  postpone  issuing 
a  final  determination  until  a  more 
specific  and  defensible  critical  habitat 
propose  can  be  written  and  an  acciu^te 
and  quantitative  economic  analysis  be 
conducted. 

Our  Response:  We  are  required  to  use 
the  best  available  information  in 
designating  critical  habitat.  Under  our 
settlement  agreement,  we  must 
complete  the  designation  of  bighorn 
critical  habitat  by  January  15,  2001.  We 
solicited  any  new  biological  data, 
invited  public  participation  during  the 
comment  period,  conducted  public 
hearings  on  the  proposed  rule  and 
subsequent  comment  periods,  and  held 
a  public  workshop  for  the  draft 
economic  analysis  and  proposed  rule. 
These  comments  have  been  taken  into 
account  in  the  development  of  this  final 
determination.  Accordingly,  we  have 
used  the  best  scientific  and  commercial 
information  available  in  the  designation. 

Comment:  Some  landowners 
expressed  concern  that  because  their 
properties  were  located  within  critical 
habitat,  they  would  be  subject  to 
additional  constraints  under  the 
California  Environmental  Quality  Act 
(CEQA). 

Our  Response:  According  to  section 
15065  of  the  CEQA  guidelines, 
environmental  impact  reports  are 
required  by  local  lead  agencies  when, 
among  other  things,  a  project  has  the 
potential  to  "reduce  the  number  or 
restrict  the  range  of  an  endangered,  rare 
or  threatened  species."  Thus,  local  lead 
agencies  must  address  potential  effects 
to  listed  species  regardless  of  whether 
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critical  habitat  is  designated.  Local  lead 
agencies  would  make  tbe  determination 
of  whether  critical  habitat  is  pertinent 
under  State  law  for  separate  projects. 

Comment:  Several  landowners 
expressed  concern  about  how  critical 
habitat  designation  may  affect  their 
particular  properties  and  what  they 
would  and  would  not  be  allowed  to  do 
in  the  future  because  of  the  designation. 
Some  of  these  landowners  expressed 
concerns  that  they  would  need  to  seek 
incidental  take  authorization  from  the 
Service  for  every  type  of  action  taken  on 
their  property. 

Our  Response:  We  are  sensitive  to  the 
concerns  of  individuals  concerning  their 
property  rights.  As  described  in  the  rule, 
critical  habitat  receives  protection  under 
section  7  of  the  Act  through  the 
prohibition  against  destruction  or 
adverse  modification  of  critical  habitat 
with  regard  to  actions  carried  out, 
funded,  or  authorized  by  a  Federal 
agency.  The  designation  of  critical 
habitat  for  bighorn  sheep  does  not 
impose  any  additional  requirements  or 
conditions  on  property  owners  beyond 
those  required  by  the  listing  of  bighorn 
sheep  as  a  federally  endangered  species, 
unless  a  Federal  nexus  {.e.g.,  permit, 
funding,  right-of-way,  loan  guarantee)  is 
involved.  If  a  Federsd  nexus  exists  on 
private  property,  the  involved  Federal 
agency  would  have  a  responsibility 
under  section  7  to  consult  with  us  on 
any  proposed  actions  that  may  affect  a 
listed  species. 

All  landowners,  public  and  private, 
are  responsible  for  making  sure  their 
actions  do  not  result  in  the 
unauthorized  "take"  of  a  listed  species, 
regardless  of  whether  or  not  the  activity 
occurs  within  designated  critical 
habitat.  "Take"  is  defined  by  regulation 
to  include  "significant  habitat 
modification  or  degradation  that 
actually  kills  or  injiu«s  wildlife".  The 
definition  was  upbeld  by  the  U.S. 
Supreme  Couri  in  Sweet  Home  Chapter 
of  Communities  for  a  Great  Oregon  et  al. 
V.  Babbitt.  Take  prohibitions  apply 
regardless  and  are  independent  of 
critical  habitat  designation.  The 
designation  of  critical  habitat  does  not 
expand  the  requirement  for  incidental 
take  authorization. 

Issue  2:  Bighorn  Sheep  Biology  and 
Management 

Comment:  Connectivity  needs  to  be 
maintained  between  ewe  groups  and 
areas  needed  for  long-term  recovery, 
e.g.,  south  of  Interstate  8. 

Our  Response:  Connectivity  is  a 
primary  constituent  element  for 
Peninsular  bighorn  sheep,  and  the 
current  critical  habitat  configuration 
attempts  to  provide  long-term 


connectivity  between  ewe  groups, 
including  the  area  south  of  Interstate  8. 
Within  the  areas  designated  as  critical 
habitat,  we  will  work  with  affected 
interests  to  resolve  existing  barriers  to 
bighorn  sheep  movement,  such  as 
fences  and  high  traffic  roads,  as  outlined 
in  the  Recovery  Plan. 

Comment:  Two  commenters  felt  that 
cattie  grazing  was  compatible  with 
bighorn  sheep  recovery,  and  that  cattle 
grazing  had  been  unfairly  targeted  by 
the  designation  of  critical  habitat. 

Our  Response:  Federal  agencies  that 
issue  grazing  permits  on  lands 
containing  endangered  species  are 
required  to  consult  with  us.  These 
consultations  are  required  by  section  7 
of  the  Act,  and  result  from  the  listing  of 
the  species,  even  in  the  absence  of  the 
designation  of  critical  habitat.  The 
purposes  of  section  7  consultations  are 
to  analyze  the  effects  of  grazing 
practices,  to  determine  if  they 
jeopardize  the  continued  existence  of 
the  endangered  species,  to  avoid  and 
minimize  the  impact  of  incidental  take, 
and,  if  needed,  to  suggest  reasonable 
and  prudent  alternatives  that  will  avoid 
jeopardy.  Although  they  will  also  have 
to  consult  on  whether  they  will  destroy 
or  adversely  modify  critical  habitat,  the 
designation  of  critical  habitat  does  not 
necessarily  affect  grazing  allotments 
beyond  the  initial  requirements  of 
listing  the  species.  Some  grazing 
operations  are  currenUy  involved  in 
disputes  with  land  management 
agencies.  These  legal  actions  and  their 
settlements  are  separate  from  the 
designation  of  critical  habitat  and  the 
section  7  process. 

Comment:  Several  commenters  felt 
that  the  designation  of  critical  habitat 
was  unnecessary,  because  tbe  decline  of 
bighorn  sheep  in  the  Peninsular  Ranges 
has  been  caused  solely  or  mainly  by 
mountain  lion  predation.  They  felt  that 
controlling  moiontain  lions  would,  by 
itself,  result  in  the  recovery  of  bighorn 
sheep. 

Out  Response:  Bighorn  sheep  evolved 
during  the  Ice  Ages  with  a  suite  of  large 
predators,  including  moimtain  lions. 
Consequently,  they  developed  effective 
defenses,  such  as  good  eyesight, 
vigilance,  herding  behavior,  and  the 
ability  to  move  with  great  agility  and 
speed  across  steep,  rocky  terrain.  Many 
of  these  traits  were  shaped  by  the 
presence  of  large  carnivores,  some  of 
which  became  extinct  long  ago. 
However,  both  bighorn  sheep  and 
mountain  lions  have  survived  to  present 
times.  The  two  species  have  coexisted 
in  the  Peninsular  Ranges  for  thousands 
of  years. 

Research  indicates  that  in  certain 
circumstances  individual  mountain 


lions  may  develop  a  preference  for 
bighorn  sheep,  while  other  resident 
lions  spend  little  time  pursuing  bighorn 
sheep.  In  the  past,  larger,  healthier 
bighorn  populations  were  capable  of 
withstanding  the  periodic  mortality 
caused  by  mountain  lions.  However, 
once  a  population  declines  below  a 
certain  threshold,  predation  can  have  a 
limiting  effect.  Man  has  impacted  the 
landscape  greaUy,  and  other  factors, 
such  as  disease,  urbanization,  highway 
construction,  hiunan  disturbance,  and 
habitat  loss,  have  reduced  the 
population  to  such  a  low  level  that  any 
mortality,  including  moimtain  lion 
predation,  becomes  very  significant. 
Thus,  the  decline  of  bighorn  sheep  has 
not  been  caused  by  one  single  factor, 
and  a  recovery  strategy  must  address  a 
complex  array  of  interacting  mortality 
factors  to  be  successful. 

Comment:  Several  commenters  stated 
that  recreational  opportiuiities  need  to 
be  considered  when  designating  critical 
habitat.  Two  commenters  suggested  that 
the  Coral  Reef  Mountains,  adjacent  to  La 
Quinta,  be  removed  from  critical  habitat 
to  accommodate  present  and  perceived 
future  recreation  needs  in  the  area.  One 
commenter  requested  that  the  Lake 
Cahuilla  Recreation  Area  be  removed 
because  of  the  potential  for  affecting 
recreational  activities,  especially  trail 
use.  Other  commenters  were  concerned 
that  traditional  hikes  would  be  curtailed 
and  popular  areas  closed,  especially  in 
Anza-Borrego  Desert  State  Park. 

Our  Response:  Critical  habitat 
designation  does  not  automatically 
eliminate  recreational  opportunities. 
With  proper  management  recreational 
activities  can  be  compatible  with 
bighorn  recovery.  Regardless  of  critical 
habitat,  we  are  working  with  local 
interests,  including  State  and  Federal 
land  management  agencies,  to  prepare  a 
trails  management  plan  as  part  of 
existing  agency  responsibilities  and  the 
Coachella  Valley  multi-species  plaiming 
program.  Bighorn  sheep  have  been 
recenUy  dociunented  using  the  Coral 
Reef  Mountains  as  lambing  habitat. 
Given  the  current  low  population 
numbers  in  the  Peninsular  Ranges, 
protection  of  lambing  habitat  is  essential 
to  recovery.  We  have  discussed  with  the 
City  of  La  Quinta  and  project 
proponents  in  the  area  alternative  trail 
alignments  and  other  opportimities  that 
are  compatible  with  bighorn  recovery. 

Lake  Cahuilla  and  surrounding  areas 
at  the  southern  end  of  the  Coral  Reef 
Mountains  are  owned  by  the  Biueau  of 
Reclamation,  which  we  assume  will 
consult  with  us  through  section  7  on 
any  potential  activities  that  may  affect 
bighorn  sheep.  We  anticipate  that 
recreational  activities,  associated  with  an 
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urban  lake  will  be  compatible  with 
bighorn  recovery.  A  regional  trails  plan 
involving  Federal,  State  and  local 
entities  is  in  preparation  and  can  be 
designed  to  he  compatible  with  bighorn 
sheep  conservation.  In  Anza-Borrego 
Desert  State  Park,  critical  habitat 
designation  is  unlikely  to  affect 
recreational  hiking  because  most  Park 
activities  lack  a  Federal  nexus  and  the 
State  is  implementing  a  land-use  plan 
that  appears  to  be  compatible  v«th 
bighorn  sheep  conservation. 

Comment:  Several  commenters  stated 
that  the  proposed  critical  habitat 
designation  was  "not  specific"  and  was 
too  "expansive"  and  "overbroad"  and, 
therefore,  failed  to  comply  with 
Congressional  intent  to  restrict  critical 
habitat  to  those  areas  "essential  to  the 
conservation  of  the  species."  Other 
commenters  stated  that  the  designation 
was  not  inclusive  enough  and  failed  to 
include  areas  that  bighorn  have  used 
and  are  necessary  for  recovery  of  the 
species. 

Our  Response:  Determination  of 
critical  habitat  for  bighorn  sheep  in  the 
Peninsular  Ranges  was  based  on 
information  and  expertise  provided 
through  the  recovery  planning  process. 
We  assembled  a  Recovery  Team  to 
prepare  a  Recovery  Plan,  which 
included  the  delineation  of  essential 
habitat.  During  the  development  of  the 
essential  habitat  boimdary,  in 
conjunction  with  the  Coachella  Valley 
multiple  species  planning  effort, 
affected  stakeholders  were  included  in 
discussions  to  refine  the  essential 
habitat  boimdary  area  and  a  reserve 
design  for  the  multi-species  plan. 
During  a  succession  of  meetings,  areas 
without  long-term  conservation  value 
were  excluded  fi-om  delineated  essential 
habitat.  This  process  resulted  in  the 
essential  habitat  delineation  that  was 
desaibed  in  the  approved  Recovery 
Plan.  The  designation  of  critical  habitat 
reflects  these  efforts  by  adhering  to  the 
delineation  of  essential  habitat  as 
closely  as  possible.  We  believe  this  to  be 
a  logically  and  scientifically  sound 
approach  to  critical  habitat  designation 
that  provides  the  specific  habitat 
necessary  for  survival  and  recovery, 
while  taking  into  consideration  the 
concerns  of  local  government  and 
landowners. 

Comment:  The  primary  constituent 
elements  described  in  the  proposed  rule 
were  too  vague,  and  the  exact  locations 
of  each  of  the  primary  constituent 
elements  should  be  discussed  in  the 
final  designation  of  critical  habitat. 

Our  Response:  The  biological  needs  of 
bighorn  sheep  can  be  discussed  at 
several  levels  of  complexity.  The 
primary  constituent  elements  are 


intended  to  denote  the  most  basic 
habitat  components  required  by  bighorn 
sheep  for  survival.  Within  individual 
primary  constituent  elements, 
additional  layers  of  complexity  could  be 
described,  especially  for  complex  higher 
organisms,  such  as  bighorn  sheep.  For 
example,  availability  of  adequate  forage 
could  be  further  described  by  listing 
each  of  the  forage  species  utilized  by 
bighorn  sheep,  and  then  further 
described  by  listing  the  nutritional 
composition  of  each  forage  species. 
Since  bighorn  sheep  forage  on  a  wide 
variety  of  plant  species  (Turner  (1973) 
recorded  43  species),  attempts  to 
comprehensively  list  them,  as  well  as  all 
of  the  other  biological  requirements  of 
bighorn  sheep  would  not  be  possible. 
Similarly,  an  attempt  to  precisely 
describe  the  location  of  each  resource 
would  also  be  impractical.  For  example, 
water  sources  change  in  response  to 
weather  patterns  and  temporary  water 
sources  can  be  as  important  as 
permanent  sources.  Scientists  and  land 
managers  are  continually  learning  more 
about  bighorn  sheep  and  the  ecosystem 
that  they  depend  on,  therefore,  a 
reductionist  approach  to  describing  the 
biological  needs  of  bighorn  sheep  would 
likely  fail  to  include  all  of  the 
environmental,  physiological,  and 
behavioral  complexities  needed  for  their 
survival.  Therefore,  we  chose  to  discuss 
the  biological  requirements  of  bighorn 
sheep  at  an  ecosystem  level,  thus 
insuring  that  none  of  the  particular 
requirements  of  bighorn  sheep  would  be 
excluded.  More  detailed  information  for 
specific  proposed  activities  will  be 
developed  during  the  section  7 
consultation  process. 

Comment:  Several  commenters 
questioned  the  applicability  of 
metapopulation  theory  to  bighorn  sheep 
in  the  Peninsular  Ranges. 

Our  Response:  As  described  in  more 
detail  in  the  Recovery  Plan,  Peninsular 
bighorn  sheep  are  considered  a 
metapopulation  because  ewe  groups  are 
connected  by  movement  of  rams  and 
ewes.  However,  bighorn  sheep  are  slow 
colonizers  and  the  processes  of 
colonization  and  extinction  extend  over 
long  time  periods.  Without  proper 
management,  an  unstable 
metapopulation  could  result  if 
extinctions  occurred  at  a  faster  rate  than 
colonizations,  thereby  lessening  the 
likelihood  of  successful  recovery  of  the 
species. 

Comment:  One  commenter 
recommended  moving  sheep  out  of 
areas  proposed  for  development  to  make 
critical  habitat  more  achievable. 

Our  Response:  The  proposal  to  move 
bighorn  sheep  and  critical  habitat  out  of 
conflict  areas  presumes  that  the  areas  in 


question  would  not  be  essential  to 
conservation.  We  have  coordinated  this 
designation  through  the  recovery 
planning  and  section  10(a)(1)(B) 
regional  habitat  conservation  planning 
program  in  the  Coachella  Valley  to 
determine  where  critical  habitat 
boundaries  needed  movement  and 
refinement.  The  results  of  this 
coordination  are  reflected  in  the  final 
designation,  which  removed 
approximately  12.430  ha  (30,716  ac) 
from  the  proposed  designation. 

Issue  3:  Procedural  Issues 

Comment:  Critical  habitat  should  not 
have  been  proposed  before  an  economic 
and  other  impact  analyses  were 
completed,  and  the  opportunity  to 
comment  on  the  economic  analysis  and 
the  proposed  rule  was  limited. 

Our  Response:  Pursuant  to  50  CFR 
424.19.  we  are  not  required  to  conduct 
an  economic  analysis  at  the  time  critical 
habitat  is  initially  proposed.  We  realize 
that  under  ideal  circumstances  we 
would  provide  the  draft  economic 
analysis  at  the  same  time  as  the 
proposal.  However,  due  to  the  short 
time  fiume  available  to  us  to  complete 
the  proposal  and  a  heavy  economic 
analysis  workload,  we  were  unable  to 
do  so.  We  published  the  proposed 
determination  in  the  Federal  Register 
(65  FR  41405).  invited  public  comment, 
and  held  two  public  hearings.  We  used 
comments  received  on  the  proposed 
critical  habitat  to  assist  in  developing 
the  draft  economic  analysis.  We  then 
reopened  public  conunent  period  on  the 
draft  economic  analysis  and  the 
proposed  designation  for  33  days,  and 
held  a  public  workshop.  Furthermore, 
we  were  unable  to  provide  a  longer 
comment  period  given  the  short  time 
frame  ordered  by  the  Court. 

Comment:  Critical  habitat  designation 
requires  a  National  Environmental 
Policy  Act  (NEPA)  review. 

Our  Response:  As  stated  in  the 
proposed  rule,  we  have  determined  that 
compliance  with  NEPA  is  not  required 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the  Act. 
Further,  the  Ninth  Circuit  Court  of 
Appeals  has  ruled  that,  within  its 
Circuit,  compliance  with  NEPA  for 
critical  habitat  designations  is  not 
required.  We  published  a  notice 
ouUining  our  reasons  for  this 
determination  in  the  Federal  Register 
on  October  25,  1983  (48  FR  49244). 

Comment:  The  role  of  the  Service  as 
the  sole  determiner  of  physical  and 
biological  features  is  inappropriate  and 
dictatorial.  The  unwillingness  to 
recognize  scientific  peer  reviews  is 
further  evidence  of  the  Service's 
unresponsiveness  to  public  comment. 
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Our  Response:  Section  3(5)(A)(I)  of 
the  Act  and  regulations  at  50  CFR 
424.12  require  us  to  determine  the 
physical  and  biological  featiires 
(primary  constituent  elements)  that  are 
essentia]  to  the  conservation  of  the 
species.  In  this  case,  we  used  the  best 
science  available,  including  published 
scientific  literatiue,  expertise  of 
Recovery  Team  members,  other 
biologists  familiar  with  Peninsular 
bighorn  sheep,  and  the  Recovery  Plan. 
The  Recovery  Team  includes  scientists 
from  a  variety  of  Federal  and  State 
agencies.  Tribal,  and  other  public,  and 
private  research  institutions  with  an 
impressive  depth  of  experience  working 
with  bighorn  sheep  in  the  Peninsular 
Ranges.  The  public  hearings,  a  pubUc 
workshop,  and  two  comment  periods, 
provided  ample  opportunity  for  public 
involvement.  All  input  from  the  public 
was  evaluated  for  incorporation  into  the 
final  rule.  We  also  solicited  peer  review 
comments  frt)m  four  scientists  familiar 
with  Peninsular  bighorn  sheep. 

Comment:  Map  exhibits  in  the 
proposed  rule  and  at  the  public  hearings 
did  not  show  enough  detail. 

Our  Response:  The  maps  in  the 
Federal  Register  are  meant  to  provide  a 
general  location  and  shape  of  critical 
habitat.  At  the  public  hearings  and 
workshop,  these  maps  were  expanded 
into  wall-size  aerial  photos  to  assist  the 
public  in  better  understanding  the 
proposal.  These  larger  scale  GIS 
products  also  were  provided  to 
individuals  upon  request.  The  legal 
descriptions,  based  on  the  Public  Land  *. 
Survey  system,  are  readily  plotted  and 
transferable  to  a  variety  of  mapping 
formats. 

Comment:  Conclusions  drawn  in  the 
proposed  rule  lack  scientific  citations 
and/or  rely  on  unpublished  science. 

Our  Response:  We  used  the  recovery 
planning  process  to  assist  in  the 
preparation  of  the  proposed  and  final 
critical  habitat  designation,  bitegration 
of  these  processes  strengthened  the 
scientific  basis  and  minimized  the 
potential  contradictions  or 
discrepancies  between  the  two 
processes.  Please  refer  to  the  approved 
Recovery  Plan  for  a  more  detailed 
treatment  of  the  biological  literature  and 
recovery  concepts.  Additional  biological 
explanation  and  references  were  added 
to  this  final  rule  in  response  to  public 
comments. 

Comment:  Two  commenters  stated 
that  Peninsular  bighorn  sheep  are  Ovis 
canadensis  nelsoni  and,  therefore,  are 
not  deserving  of  a  critical  habitat 
designation. 

Our  Response:  The  bighorn  sheep  in 
the  Peninsular  Ranges  are  listed  as  a 
distinct  vertebrate  population  segment. 


Please  refer  to  63  FR  13134,  dated 
March  18, 1998,  for  a  discussion  of  the 
applicability  of  our  policy  on 
implementing  the  Act's  provisions  for 
listing  distinct  vertebrate  population 
segments. 

Comment:  Several  commenters 
requested  that  additional  hearings  be 
held  in  other  areas  to  acconunodate  a 
wider  group  of  affected  groups  and 
individuals.  Suggested  areas  included 
San  Diego  and  Orange  counties. 

Our  Response:  Holding  public 
hearings  in  multiple  areas  would  have 
been  more  convenient  for  some  people. 
However,  administrative  costs,  staffing 
limitations,  and  the  limited  attendance 
at  the  hearings  that  were  held,  were  all 
taken  into  consideration  in  deciding  on 
the  appropriate  number  of  hearings  to 
be  held.  Palm  Springs  was  chosen  for 
the  public  hearing  because  it  is  the 
closest  urban  center  to  the  proposed 
critical  habitat  boimdary  and,  therefore, 
accommodated  most  interests  directly 
affected.  While  much  of  the  proposed 
critical  habitat  is  in  the  Anza-Borrego 
Desert  State  Park  portion  of  San  Diego 
County,  this  area  is  remotely  located 
from  populous  regions.  Since  the  Park 
has  management  goals  that  are  largely 
compatible  with  bighorn  sheep 
recovery,  and  the  likelihood  of  Federal 
involvement  is  limited,  the  effect  of 
critical  habitat  designation  in  this  area 
is  likely  to  be  small.  Since  no  critical 
habitat  for  Peninsular  bighorn  sheep 
was  proposed  in  Orange  Coimty,  and 
attendance  was  relatively  small  at  the 
Palm  Springs  hearing,  meetings  in 
outlying  areas  were  not  considered  to  be 
a  priority  use  of  the  limited  resources 
available  to  us  in  developing  this  rule. 

Comment:  Tribal  interests  contended 
that  not  enough  was  known  about 
bighorn  use  on  their  lands  to  warrant 
designation  of  critical  habitat. 

Our  Response:  Past  siuvey  efforts  for 
bighorn  sheep  have  been  led  by  the 
CDFG  and  other  cooperators.  We  have 
obtained  much  of  their  information  and 
provided  it  to  the  Tribes  and  public  in 
the  approved  Recovery  Plan,  and  in  a 
separate  bighorn  sheep  distribution 
map,  dated  October  13,  2000.  Though 
the  State  and  its  cooperators  did  not 
agree  to  provide  many  of  the  attributes 
behind  the  data,  we  are  convinced  by 
the  best  available  information  that  the 
area  that  we  are  designating  as  critical 
habitat  is  essential  to  the  conservation 
of  the  species.  We  intend  to  continue  to 
work  with  the  Tribes  on  obtaining 
additional  information  so  that  we  can 
fulfill  our  responsibilities  to  the  them. 
Comment:  One  commenter  raised  a 
series  of  questions  related  to  Tribal 
lands  and  the  Recovery  Plan. 


Our  Response:  Questions  related  to 
the  Recovery  Plan  are  better  addressed 
separately,  and  we  are  available  to 
discuss  these  issues  within  the  recovery 
planning  context.  For  critical  habitat, 
Tribal  Ismds  were  assessed  using  the 
same  physical  and  biological  criteria  as 
other  lands  in  determining  their 
potential  contribution  to  bighorn 
conservation.  These  criteria,  and  the 
approach  described  in  Appendix  B  of 
the  Recovery  Plan,  indicated  that  some 
Tribal  lands  merited  inclusion  as 
critical  habitat. 

Comment:  One  Tribe  conmiented  that 
their  past  and  present  land  management 
practices  have  been  compatible  with 
bighorn  sheep  conservation,  and  that 
their  future  HCP  precludes  the  necessity 
of  designating  critical  habitat  on  Tribal 
lands. 

Our  Response:  Though  past 
management  practices  of  Tribal  lands 
have  apparently,  for  the  most  part,  been 
compatible  with  bighorn  sheep 
recovery.  Tribes  have  not  informed  us  of 
the  details  of  their  current  and  past 
management  practices.  We  are  preparing 
agreements  with  some  of  the  Tribes  that 
better  define  coordination  protocols  for 
addressing  issues  relating  to  the  Act.  If 
these  agreements  lead  to  future  HCPs 
that  contain  measures  that  conserve 
bighorn  sheep  habitat,  critical  habitat 
could  be  revised  and  areas  covered  by 
the  HCP  either  excluded  under  a  section 
4(b)(2)  analysis  or  removed  because  they 
no  longer  meet  the  definition  of  critical 
habitat.  Pursuant  to  the  definition  of 
critical  habitat  in  section  3  of  the  Act, 
any  area  so  designated  may  require 
"special  management  considerations  or 
protections."  Adequate  special 
management  or  protection  is  provided 
by  a  legally  operative  plan  that 
addresses  the  maintenance  and 
improvement  of  the  essential  elements 
and  provides  for  the  long-term 
conservation  of  the  species.  The  Service 
considers  a  plan  adequate  when  it  meets 
all  of  the  following  three  criteria:  (1) 
The  plan  provides  a  conservation 
benefit  to  the  species  (i.e.,  the  plan  must 
maintain  or  provide  for  an  increase  in 
the  species'  population  or  the 
enhancement  or  restoration  of  its  habitat 
within  the  area  covered  by  the  plan;  (2) 
the  plan  provides  assurances  that  the 
management  plan  will  be  implemented 
(i.e.,  those  responsible  for  implementing 
the  plan  are  capable  of  accomplishing 
the  objectives,  have  an  implementation 
schedule  and/or  have  adequate  funding 
to  implement  the  management  plan); 
and,  (3)  the  plan  provides  assurances 
the  conservation  plan  will  be  effective 
(i.e.,  it  identifies  biological  goals,  has 
provisions  for  reporting  progress,  and  is 
of  a  duration  sufficient  to  implement  the 


Federal  Register /Vol.  66,  No.  22 /Thursday,  February  1,  2001 /Rules  and  Regulations  8663 


plan  and  achieve  the  plan's  goals  and 
objectives).  If  an  area  is  covered  by  a 
plan  that  meets  these  criteria,  it  does  not 
constitute  critical  habitat  as  defined  by 
the  Act. 

Issue  4:  Economics 

Comment:  Some  commenters 
disagreed  with  the  assumption  applied 
in  the  economic  analysis  that  the 
designiation  of  critical  habitat  will  cause 
no  impacts  above  and  beyond  those 
caused  by  the  listing  of  the  species 
within  the  essential  habitat  line 
identified  in  the  Peninsular  bighorn 
sheep  Recovery  Plan.  They  assert  that 
"adverse  modification"  and  "jeopardy" 
are  different,  will  result  in  different 
impacts,  and  shoidd  be  analyzed  as 
such  in  the  economic  analysis. 

Our  Response:  Section  7  prohibits 
actions  funded,  authorized,  or  carried 
out  by  Federal  agencies  frtim 
jeopardizing  the  continued  existence  of 
a  listed  species  or  destroying  or 
adversely  modifying  the  listed  species' 
critical  habitat.  Actions  likely  to 
"jeopardize  the  continued  existence"  of 
a  species  are  those  that  would 
appreciably  reduce  the  likelihood  of 
both  the  survival  and  recovery  of  a 
listed  species.  Actions  likely  to  result  in 
the  destruction  or  adverse  modification 
of  critical  habitat  are  those  that  would 
appreciably  reduce  the  value  of  critical 
habitat  for  the  survival  and  recovery  of 
a  listed  species.  Common  to  both 
definitions  is  an  appreciable  detrimental 
effect  on  both  survival  and  recovery  of 
a  listed  species.  Given  the  similarity  of 
these  definitions,  actions  likely  to  residt 
in  the  destruction  or  adverse 
modification  of  critical  habitat  would 
typically  result  in  jeopardy  to 
Peninsular  bighorn  sheep.  Through 
broad  distribution  of  the  Recovery  Plan, 
Federal  agencies  are  aware  of  our 
concern  for  bighorn  sheep  within  this 
area.  Given  the  similarities  of  essential 
and  critical  habitat,  the  designation 
likely  will  not  result  in  any  appreciable 
increase  in  the  number  of  section  7 
ccnsiUtations  or  the  impacts  of  these 
consultations  on  actions. 

Comment:  Some  commenters  were 
concerned  that,  while  we  discussed 
impacts  that  are  more  appropriately 
attributable  to  the  listing  of  bighorn 
sheep  than  to  the  proposed  designation 
of  critical  habitat,  we  did  not  include  in 
the  baseline  those  costs  attributable  to 
the  listing. 

Our  Response:  The  Act  is  clear  that 
listing  decisions  be  based  solely  on 
scientific  criteria,  using  the  best 
available  scientific  and  commercial  data 
available  (section  4(b)  of  the  Act). 
Congress  also  made  it  clear  in  the 
Conference  Report  accompanying  the 


1982  amendments  to  the  Act  that 
"economic  considerations  have  no 
relevance  to  determinations  regarding 
the  status  of  species".  If  we  were  to 
consider  the  economic  impacts  of  listing 
in  the  critical  habitat  designation 
analysis  it  would  lead  to  confusion, 
because  the  designation  analysis  is 
meant  to  determine  whether  areas 
should  be  excluded  from  the 
designation  of  critical  habitat  based 
solely  upon  the  costs  and  benefits  of  the 
designation,  and  not  upon  the  costs  and 
benefits  of  the  listing.  Additionally, 
because  the  Act  specifically  precludes 
us  from  considering  the  economic 
impacts  of  the  listing,  it  would  be 
improper  to  consider  those  impacts  in 
the  context  of  an  economic  analysis  of 
the  critical  habitat  designation.  Our 
economic  analyses  address  how  the 
actions  we  are  ciurently  considering 
may  affect  ciurent  or  planned  activities 
and  practices;  they  do  not  address 
impacts  associated  with  previous 
Federal  actions,  which  in  this  case 
includes  the  listing  of  Peninsular 
bighorn  sheep  as  an  endangered  species. 
This  method  is  consistent  with  the 
standards  published  by  the  Office  of 
Management  and  Budget  for  preparing 
economic  analyses  under  Executive 
Order  12866. 

.  Comment:  Some  commenters  stated 
that  we  should  have  estimated  the 
cumulative  effect  of  the  critical  habitat 
designation  for  bighorn  sheep  along 
with  the  effect  of  future  pending  and 
proposed  critical  habitat  for  other 
species  in  Southern  California. 

Our  Response:  Future  pending  and 
proposed  critical  habitat  designations 
for  other  species  in  the  area  will  be  part 
of  separate  rulemakings  and 
consequently,  their  economic  effects 
will  be  considered  separately.  We  are 
required  to  only  consider  the  effect  of 
the  proposed  government  action,  which 
in  this  case  is  the  designation  of  critical 
habitat  for  bighorn  sheep.  Again,  the 
appropriate  baseUne  to  use  in  an 
analysis  of  a  Federal  action  is  the  futiue 
without  the  proposed  regulation. 
Against  this  baseline,  we  attempt  to 
identify  and  measure  the  incremental 
costs  and  benefits  associated  with  the 
government  action.  Because  the 
Peninsular  bighorn  sheep  is  already  a 
federally  protected  species,  any  effect 
this  listing  has  on  the  regxilated 
community  is  considered  part  of  the 
baseline  scenario,  which  remains  largely 
unaffected  by  our  critical  habitat 
designation. 

Comment:  Some  commenters  believe 
that  the  draft  economic  analysis 
underestimated  the  potential  costs  of 
critical  habitat  designation. 


Our  Response:  In  preparing  the 
economic  analysis,  we  estimated  the 
potential  effects  frt>m  critical  habitat 
designation.  As  previously  stated,  we 
believe  that  many  of  the  effects 
perceived  by  the  public  to  be 
attributable  to  critical  habitat  would 
actually  occur  regardless  of  critical 
habitat  designation  because  Peninsular 
bighorn  sheep  are  a  federally  protected 
species.  Because  we  are  attempting  to 
estimate  potential  future  effects  frt)m 
critical  habitat  designation,  our 
estimates  are  based  on  potential  future 
activities  that  are  typical  for  the  area.  In 
reality,  some  individuals  may 
experience  impacts  greater  than  we 
estimated,  while  others  experience  less. 
On  the  whole,  however,  we  have 
provided  a  reasonable  estimation  of  the 
potential  futiu«  impacts  of  critical 
habitat  designation  for  Peninsular 
bighorn  sheep. 

Comment:  Some  commenters  believe 
that  the  economic  analysis  is  flawed 
because  it  ignores  region£il  and  local 
government  economic  projection  data 
and  that  critical  habitat  designation 
could  have  an  effect  on  projected 
housing  demand  in  the  area. 

Our  Response:  Oxir  draft  economic 
analysis  provided  a  socio-economic 
profile  of  the  proposed  critical  habitat 
area,  which  was  based  on  Federal,  State, 
and  local  government  data.  While  we 
acknowledged  that  critical  habitat 
designation  within  the  "imcertain 
lands"  could  have  a  small  impact  due 
to  an  increase  in  section  7  cons\dtations, 
we  do  not  believe  that  these  potential 
future  consultations  will  have 
significant  impacts  on  land 
development  patterns  within  the 
Coachella  Valley. 

Comment:  Some  commenters  believed 
we  should  have  speculated  about 
property  value  effects  to  private 
landowners  due  to  critical  habitat 
designation. 

Our  Response:  Oui  economic  analysis 
acknowledged  that  critical  habitat 
designation  may,  in  some  instances, 
have  short-term  effects  on  private 
property  values.  However,  as  we  stated 
in  the  analysis,  we  did  not  attempt  to 
quantify  such  effects  due  to  their  highly 
speculative  nature  and  propensity  to 
have  offsetting  effects.  Since  we 
conducted  the  draft  economic  analysis, 
a  study  was  released  by  the  Coalition  for 
Sonoran  Desert  Protection  that 
examined  the  impact  of  designating 
habitat  for  the  cactus  ferruginous 
pygmy-owl  in  southern  Arizona. 
Performed  1  year  after  the  designation, 
the  study  foimd  that  dire  predictions 
made  by  developers  in  that  region  have 
not  materialized.  Specifically,  high- 
density  housing  development  has  not 
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slowed,  the  value  of  vacant  land  has 
risen,  land  sales  have  continued,  and 
the  construction  sector  has  continued  its 
steady  growth  (McKenney  2000).  We 
similarly  believe  that  critical  habitat 
designation  for  bighorn  sheep  will  also 
not  likely  exert  a  measurable  influence 
on  real  estate  development  within  the 
Coachella  Valley. 

Comment:  Some  commenters  believe 
that  the  economic  analysis  overstated 
potential  benefits  of  critical  habitat 
designation. 

Our  Response:  Our  draft  economic 
analysis  discussed  the  potential  benefits 
associated  with  preserving  bighorn 
sheep,  but  did  not  attempt  to 
differentiate  between  benefits 
attributable  to  listing,  and  benefits 
attributable  to  critical  habitat 
designation.  Because  critical  habitat 
designation  for  bighorn  sheep  will  have 
little  effect  on  the  ciirrent  and  planned 
activities  in  the  Coachella  Valley,  we 
also  believe  that  the  benefits  firom 
designation  will  likewise  be  limited. 

Comment:  Some  commenters  believed 
that  the  draft  economic  analysis  failed 
to  estimate  the  potential  project 
modification  and  delay  costs  that  could 
be  associated  with  potential  additional 
section  7  consultations  due  to  critical 
habitat  designation. 

Our  Response:  Our  economic  analysis 
attempted  to  quantify  the  effects  of 
future  section  7  consultations  likely  to 
occur  due  to  critical  habitat  designation. 
This  estimate  included  many  of  the 
discrete  activities  that  may  occur  during 
the  consultation  process,  which 
included  project  modification  and  delay 
costs.  We  estimated  these  costs  to  range 
between  $25,000  and  $900,000.  These 
cost  estimates  were  only  meant  to 
represent  potential  average  changes  in  a 
"typical"  development  project's 
description  that  sometimes  occur  diuing 
the  course  of  the  consultation  process 
and  that  may  be  attributed  to  critical 
habitat  designation.  Often  project 
designs  are  changed  or  projects  are 
delayed  due  to  factors  outside  the  scope 
of  the  Act,  which  may  be  caused  by 
other  Federal  or  State  regulations  and 
local  zoning  ordinances.  As  previously 
stated,  due  to  the  similarity  in 
definitions,  we  believe  that  planned 
projects  that  could  adversely  modify 
critical  habitat  in  most  cases  would  also 
cause  jeopardy  to  the  continued 
existence  of  the  species.  Consequently, 
such  effects  would  occur  regardless  of 
critical  habitat  designation. 

Comment:  One  commenter  stated  that 
the  without  critical  habitat  baseline 
conditions  need  to  include  the  recent 
creation  of  the  Santa  Rosa  and  San 
Jacinto  National  Monument 


Our  Response:  At  the  time  the  draft 
was  written,  the  Santa  Rosa  and  San 
Jacinto  National  Monument  Act  had  yet 
to  be  signed  into  law.  However,  oxu 
economic  analysis  discussed  the 
potential  effect  creating  the  Santa  Rosa 
and  San  Jacinto  National  Monument 
would  have  on  proposed  critical  habitat. 
Both  the  BLM  and  Forest  Service  are 
required  to  develop  a  management  plan 
within  3  years  following  enactment. 
Because  these  agencies  are  already 
aware  of  our  concern  for  bighorn  sheep 
within  these  areas,  we  do  not  believe 
the  designation  of  critical  habitat  will 
have  incremental  effects  on  the  need  to 
consult. 

Comment:  Several  commenters  voiced 
concern  that  they  were  not  directly 
contacted  for  their  opinions  on  the 
economic  impacts  of  critical  habitat 
designation. 

Our  Response:  We  are  not  required  to 
contact  every  potential  stakeholder  to 
develop  an  economic  analysis.  We  were 
able  to  imderstand  the  issues  of  concern 
to  the  local  community  based  on  public 
comments  submitted  on  the  proposed 
rule,  on  transcripts  from,  public 
hearings,  and  fit)m  detailed  discussions 
with  Service  representatives.  To  clarify 
issues,  we  also  contacted 
representatives  fi^m  other  Federal, 
State,  and  local  government  agencies,  as 
well  as  private  landowners.  When  the    * 
draft  economic  analysis  was  completed, 
we  provided  notice  of  its  availability  in 
the  Federal  Register  and  local 
newspapers,  and  requested  public 
comment.  In  particidar,  we  requested 
comments  on  the  adequacy  of  the 
economic  analysis. 

Summary  of  Changes  From  the 
Proposed  Rule 

Based  on  a  review  of  public 
conunents  received  on  the  proposed 
determination  of  critical  habitat  for 
bighorn  sheep,  we  re-evaluated  our 
proposed  designation  of  critical  habitat. 
This  resulted  in  one  significant  change 
that  is  reflected  in  this  final 
determination.  Based  on  public 
comment,  due  to  the  highly  urbanized 
interface  fitim  Palm  Springs  to  La 
Quinta  in  Riverside  County,  we  refined 
the  minimum  mapping  unit  for  the 
designation  from  one-quarter  PLS 
section  (approximately  'A  square  mile), 
or  UTM  equivalent  in  the  Spanish  Land 
Grant  areas,  to  a  100-m  UTM  grid  that 
approximates  the  boundary  of  lands 
essential  to  bighorn  sheep  conservation. 
Where  feasible,  identifiable  landmarks, 
such  as  flood  control  channels  and 
streets  were  used  to  further  refine  the 
boundary  and  increase  on-the-ground 
clarity.  This  resulted  in  the  removal  of 
significant  urban  or  developed  areas. 


The  overall  refinement  of  critical  habitat 
boundaries  due  to  the  revised  mapping 
scale  resulted  in  a  reduction  of 
approximately  12,430"ha  (30,716  ac). 

Economic  Analysis 

Section  4(b)(2)  of  the  Act  requires  us 
to  designate  critical  habitat  on  the  basis 
of  the  best  scientific  and  commercial 
data  available  and  to  consider  the 
economic  and  other  relevant  impacts  of 
designating  a  particular  area  as  critical 
habitat.  We  may  exclude  areas  from 
critical  habitat  upon  a  determination 
that  the  benefits  of  such  exclusions 
outweigh  the  benefits  of  specifying  such 
areas  as  critical  habitat.  We  cannot 
exclude  such  areas  from  critical  habitat 
when  such  exclusion  will  result  in  the 
extinction  of  the  species. 

Economic  effects  caused  by  listing 
bighorn  sheep  as  an  endangered  species 
and  by  other  statutes  are  the  baseline 
against  which  the  effects  of  critical 
habitat  designation  are  evaluated.  The 
economic  analysis  must  then  examine 
the  incremental  economic  and 
conservation  effects  and  benefit  of  the 
critical  habitat  designation.  Economic 
effects  are  measured  as  changes  in 
national  income,  regional  jobs,  and 
household  income.  An  analysis  of  the 
economic  effects  of  bighorn  sheep 
critical  habitat  designation  was 
prepared  (Industrial  Economics,  Inc. 
2000]  and  made  available  for  pubfic 
review  (65  FR  62691).  The  final 
analysis,  which  reviewed  and 
incorporated  public  comments, 
concluded  that  no  significant  economic 
impacts  are  expected  from  critical 
habitat  designation  above  and  beyond 
that  already  caused  by  Usting  Peninsular 
bighorn  sheep. 

The  most  Likely  economic  effects  of 
critical  habitat  designation  are  on 
activities  funded,  authorized,  or  carried 
out  by  a  Federal  agency.  The  final 
analysis  examined  the  effects  of  the 
designation  on:  (1)  areas  included  in  the 
proposed  critical  habitat  designation, 
but  removed  from  the  final  rule;  (2)  re- 
initiation of  section  7  consultations;  (3) 
length  of  time  in  which  section  7 
consultations  are  completed;  and  (4) 
new  consultations  resulting  from  the 
determination.  Because  areas  proposed 
for  critical  habitat  are  within  the 
geographic  range  of  bighorn  sheep, 
activities  that  may  affect  critical  habitat 
may  also  affect  the  species,  and  would 
thus  be  subject  to  consultation  whether 
or  not  critical  habitat  is  designated.  We 
believe  that  any  project  that  would 
adversely  modify  or  destroy  critical 
habitat  likely  would  also  jeopardize  the 
continued  existence  of  the  species,  and 
that  reasonable  and  prudent  alternatives 
to  avoid  jeopardizing  the  species  would 
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also  avoid  adverse  modification  of 
critical  habitat.  Thus,  no  regulatory 
burden  or  associated  significant 
additional  costs  would  accrue  because 
of  critical  habitat  above  and  beyond  that 
resulting  from  listing.  Our  economic 
analysis  does  recognize  that  there  may 
be  costs  from  delays  associated  with 
reinitiating  completed  consultations 
after  the  critical  habitat  designation  is 
made  final.  There  also  may  be  economic 
effects  due  to  the  reaction  of  the  real 
estate  market  to  critical  habitat 
designation,  as  real  estate  values  may  be 
lowered  due  to  perceived  increase  in  the 
regulatory  burden.  We  believe  this 
impact  will  be  short-term,  however,  and 
does  not  justify  exclusion  of  any  areas. 
A  copy  of  the  final  economic  analysis 
and  description  of  the  exclusion  process 


with  supporting  dociunents  are 
included  in  our  administrative  record 
and  may  be  obtained  by  contacting  our 
office  (see  ADDRESSES  section). 

Required  Determinations 

Regulatory  Planning  and  Review 

This  document  has  been  reviewed  by 
the  Office  of  Management  and  Budget 
(OMB),  in  accordance  with  Executive 
Order  12866.  OMB  makes  the  final 
determination  under  Executive  Order 
12866. 

(a)  This  rule  will  not  have  an  aimual 
economic  effect  of  $100  milUon  or 
adversely  affect  an  economic  sector, 
productivity,  jobs,  the  environment,  or 
other  units  of  government.  Peninsular 
bighorn  sheep  were  listed  as  an 


endangered  species  in  1998.  In  fiscal 
years  1998  through  2000,  we  have 
conducted  three  formal  section  7 
consultations  with  other  Federal 
agencies  to  ensure  that  their  actions 
would  not  jeopardize  the  continued 
existence  of  the  species. 

The  areas  designated  as  critical 
habitat  are  currently  within  the 
geographic  range  inhabited  by  bighorn 
sheep.  Under  the  Act,  critical  habitat 
may  not  be  adversely  modified  by  a 
Federal  agency  action;  it  does  not 
impose  any  restrictions  on  non-Federal 
persons  unless  they  are  conducting 
activities  funded  or  othervdse 
sponsored  or  permitted  by  a  Federal 
agency  (see  Table  2  below). 


Table  2.— Impacts  of  Peninsular  Bighorn  Sheep  Listing  and  Critical  Habitat  Designation 


Categories  of  activities 


Federal  activities  potentially 
affected. 


Private  or  other  non-Fed- 
eral Activities  potentially 
affected. 


Activities  potentially  affected  by  species  listing  only 


Activities  such  as  those  affecting  U.S.  waters  t>y  the  Army  Corps  of  Engineers 
under  section  404  of  the  Clean  Water  Act;  Regulation  of  water  flows,  dam- 
ming, diversion,  and  channelization  by  Federal  agencies;  Regulation  of  graz- 
ing, mining,  and  recreation  by  the  Bureau  of  Land  Management  and  U.S.  For- 
est Sen/ice;  Road  construction  and  maintenance,  right-of-way  designation, 
and  regulation  of  agricultural  activities;  Regulation  of  airspace  and  flight  plans 
within  the  Federal  Aviation  Administration  jurisdiction;  Military  training,  maneu- 
vers, and  flights;  Constnjction  of  roads  and  fences  along  the  Intemational  bor- 
der with  Mexico,  and  associated  immigration  enforcement  activities  by  the  Im- 
migration and  Naturalization  Service;  Hazard  mitigation  and  post-disaster  re- 
pairs funded  by  the  Federal  Emergency  Management  Agency;  Construction  of 
communication  sites  licensed  by  the  Federal  Communications  Commission; 
and  Activities  funded  by  the  U.S.  Environmental  Protection  Agency,  U.S.  De- 
partment of  Energy,  or  any  other  Federal  agency. 

Activities  that  affect  bighom  whether  directly  (e.g.,  grading,  overgrazing,  con- 
struction, road  building,  mining,  etc.)  or  through  indirect  effects  (e.g.,  noise, 
edge  effects,  invasion  of  exotic  species,  or  fragmentation)  that  require  a  Fed- 
eral action  (permit,  autfrarization,  or  funding). 


Additional  activities  potentiaHy 

affected  by  critical  habitat 

designation 


None. 


None. 


Section  7  requires  Federal  agencies  to 
ensure  that  they  do  not  jeopardize  the 
continued  existence  of  the  species. 
Based  upon  our  experience  with  the 
species  and  its  needs,  we  conclude  that 
any  Federal  action  or  authorized  action 
that  could  potentially  cause  an  adverse 
modification  of  the  proposed  critical 
habitat  would  currently  be  considered 
as  "jeopardy"  under  the  Act. 
Accordingly,  the  designation  of  critical 
habitat  does  not  have  any  incremental 
impacts  above  the  listing  on  what 
actions  may  or  may  not  be  conducted  by 
Federal  agencies  or  non-Federal  persons 
that  receive  Federal  authorization  or 
funding.  Non-Federal  persons  that  do 
not  have  any  Federal  involvement  with 
their  actions  are  not  restricted  by  the 
designation  of  critical  habitat,  however, 
they  continue  to  be  bound  by  the 
provisions  of  the  Act  concerning  "take" 
of  the  species. 


(b)  This  rule  will  not  create 
inconsistencies  with  other  agencies' 
actions.  As  discussed  above.  Federal 
agencies  have  been  required  to  ensiue 
that  their  actions  do  not  jeopardize  the 
continued  existence  of  the  Peninsular 
bighom  sheep  since  the  listing  in  1998. 
The  prohibition  against  adverse 
modification  of  critical  habitat  is  not 
expected  to  impose  any  restrictions  in 
addition  to  those  that  currently  exist 
because  all  designated  critical  habitat  is 
within  the  geographic  range  inhabited 
by  bighom  sheep. 

(c)  This  mle  will  not  materially  affect 
entitlements,  grants,  user  fees,  loan 
programs,  or  the  rights  and  obligations 
of  their  recipients.  Federal  agencies  are 
currently  required  to  ensure  that  their 
activities  do  not  jeopardize  the 
continued  existence  of  the  species,  and 
as  discussed  above  we  do  not  anticipate 
that  the  adverse  modification 
prohibition  (residting  irom  critical 


habitat  designation)  will  have  any 
significant  incremental  effects. 

(d)  This  rule  vfiU  not  raise  novel  legal 
or  policy  issues.  This  final 
determination  follows  the  requirements 
for  determining  critical  habitat 
contained  in  the  Act. 

Regulatory  Flexibility  Act  (5  U.S.C.  €01 

et  seq.) 

In  the  economic  analysis,  we 
determined  that  designation  of  critical 
habitat  will  not  have  a  significant  effect 
on  a  substantial  number  of  small 
entities.  As  discussed  under  Regulatory 
Planning  and  Review  above,  and  in  this 
final  determination,  this  designation  of 
critical  habitat  for  bighom  sheep  is  not 
expected  to  result  in  any  restrictions  in 
addition  to  those  ciurently  in  existence. 
As  indicated  on  Table  1  (see  Critical 
Habitat  Designation  section),  we  have 
designated  property  owned  by  Federal. 


8666 


Federal  Register / Vol.  66,  No.  22 /Thursday,  February  1,  2001 /Rules  and  Regulations 


State  and  local  governments,  and 
private  proj)erty. 

Within  these  areas,  the  types  of 
Federal  actions  or  authorized  activities 
diat  we  have  identified  as  potential 
concerns  are: 

(1)  Regulation  of  activities  affecting 
waters  of  the  United  States  by  the  Army 
Corps  under  section  404  of  the  Clean 
Water  Act; 

(2)  Regulation  of  water  flows, 
damming,  diversion,  and  channelization 
by  Federal  agencies; 

(3)  Regulation  of  grazing,  mining,  and 
recreation  by  the  BLM  or  Forest  Service; 

(4)  Road  construction  and 
maintenance,  right  of  way  designation, 
and  regulation  of  agricultiu'al  activities 
by  Federal  agencies; 

(5)  Regulation  of  airport  improvement 
activities  within  the  Federal  Aviation 
Administration  jurisdiction; 

(6)  Military  training  and  maneuvers 
and  flights; 

(7)  Construction  of  roads  and  fences 
along  the  International  Border  with 
Mexico,  and  associated  immigration 
enforcement  activities  by  the 
Immigration  and  Natiualization  Service; 

(8)  Hazard  mitigation  and  post- 
disaster  repairs  funded  by  the  Federal 
Emergency  Management  Agency; 

(9)  Construction  of  communication 
sites  licensed  by  the  Federal 
Commimications  Commission;  and 

(10)  Activities  funded  by  the  U.  S. 
Environmental  Protection  Agency, 
Department  of  Energy,  or  any  other 
Federal  agency. 

Many  of  these  activities  sponsored  by 
Federal  agencies  within  critical  habitat 
areas  are  carried  out  by  small  entities  (as 
defined  by  the  Regulatory  Flexibility 
Act)  through  contract,  grant,  permit,  or 
other  Federal  authorization.  As 
discussed  in  section  1  above.  Federal 
agencies  engaging  in  these  actions  are 
currently  required  to  comply  with  the 
listing  protections  of  the  Act,  and  the 
designation  of  critical  habitat  is  not 
anticipated  to  have  any  additional 
effects  on  these  activities. 

For  actions  on  non-Federal  property 
that  do  not  have  a  Federal  connection 
(such  as  funding  or  authorization),  the 
current  restrictions  concerning  take  of 
the  species  remain  in  effect,  and  this 
final  determination  will  have  no 
additional  restrictions. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (5  U.S.C.  804(2)) 

Based  on  our  economic  analysis  of 
this  action,  we  have  determined  that 
designation  of  critical  habitat  will  not 
cause  (a)  any  effect  on  the  economy  of 
$100  million  or  more,  (b)  any  increases 
in  costs  or  prices  for  constuners, 
individual  industries.  Federal,  State,  or 


local  govenunent  agencies,  or 
geographic  regions  in  the  economic 
analysis,  or  (c)  any  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises. 

Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1501  etseq.) 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501  et 
sea.): 

(a)  This  rule  will  not  "significantly  or 
uniquely"  affect  small  goveriunents.  A 
Smdl  Government  Agency  Plan  is  not 
required.  Small  governments  will  only 
be  affected  to  the  extent  that  any  Federal 
funds,  permits  or  other  authorized 
activities  must  ensiue  that  their  actions 
will  not  adversely  affect  the  critical 
habitat.  However,  as  discussed  in 
section  1 ,  these  actions  are  ciurrently 
subject  to  equivalent  restrictions 
through  the  listing  protections  of  the 
species,  and  no  furdier  restrictions  are 
anticipated. 

(b)  This  rule  will  not  produce  a 
Federal  mandate  of  $100  million  or 
greater  in  any  year,  that  is,  it  is  not  a 
"significant  regulatory  action"  under 
the  Unfunded  Mandates  Reform  Act. 
The  designation  of  critical  habitat 
imposes  no  obligations  on  State  or  local 
govenmients. 

Takings 

In  accordance  with  Executive  Order 
12630,  the  rule  does  not  have  significant 
takings  implications.  A  takings 
implication  assessment  is  not  required. 
As  discussed  above,  the  designation  of 
critical  habitat  affects  only  Federal 
agency  actions.  The  nde  will  not 
increase  or  decrease  the  ciuxent 
restrictions  on  private  property 
concerning  take  of  bighorn  sheep.  Due 
to  current  public  knowledge  of  the 
species  protection,  the  prohibition 
against  take  of  the  species  both  within 
and  outside  of  the  designated  areas,  and 
the  fact  that  critical  habitat  provides  no 
incremental  restrictions,  we  do  not 
anticipate  that  property  values  will  be 
affected  by  the  critical  habitat 
designation.  While  real  estate  market 
values  may  temporarily  decline 
following  designation,  due  to  the 
perception  that  critical  habitat 
designation  may  impose  additional 
regidatory  burdens  on  land  use,  we 
expect  any  such  impacts  to  be  short 
term.  Additionally,  critical  habitat, 
designation  does  not  preclude 
development  of  HCPs  and  issuance  of 
incidental  take  permits.  Landowners  in 
areas  that  are  included  in  the  designated 
critical  habitat  will  continue  to  have  the 
opportimity  to  utilize  their  property  in 


ways  consistent  with  the  survival  of 
bighorn  sheep. 

Federalism 

In  accordance  with  Executive  Order 
13132,  the  rule  does  not  have  significant 
Federalism  effects.  A  Federalism 
assessment  is  not  required.  In  keeping 
with  Department  of  the  Interior  and 
Department  of  Commerce  policy,  we 
requested  information  from,  and 
coordinated  development  of  this  critical 
habitat  proposal  with,  appropriate  State 
resource  agencies  in  California,  as  well 
as  during  the  listing  process.  The 
designation  of  critical  habitat  for 
Peninsular  bighorn  sheep  imposes  no 
additional  restrictions  to  those  currenUy 
in  place,  and,  therefore,  has  little 
incremental  impact  on  State  and  local 
governments  and  their  activities.  The 
designation  may  have  some  benefit  to 
these  goveriunents  in  that  the  areas 
essential  to  the  conservation  of  the 
species  are  more  clearly  defined,  and 
the  primary  constituent  elements  of  the 
habitat  necessary  to  the  survival  of  the 
species  are  specifically  identified.  While 
making  this  definition  and 
identification  does  not  alter  where  and 
what  federally  sponsored  activities  may 
occiu,  it  may  assist  these  local 
governments  in  long-range  planning 
(rather  than  waiting  for  case-by-case 
section  7  consultations  to  occur)  and 
may  lead  to  quicker  recovery  of  the 
species. 

Civil  Justice  Reform 

In  accordance  with  Executive  Order 
12988,  the  Office  of  the  Solicitor  has 
determined  that  the  rule  does  not 
undidy  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order.  We  designate 
critical  habitat  in  accordance  with  the 
provisions  of  the  Act  and  held  public 
hearings  on  the  proposed  designation 
during  the  comment  period.  The  rule 
uses  standard  property  descriptions  and 
identifies  the  primary  constituent 
elements  within  the  designated  areas  to 
assist  the  public  in  understanding  the 
habitat  needs  of  Peninsular  bighorn 
sheep. 

Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.) 

This  rule  does  not  contain  any 
information  collection  requirements  for 
which  Office  of  Management  and 
Budget  approval  under  the  Paperwork 
Reduction  Act  is  required. 

National  Environmental  Policy  Act 

We  have  determined  that  we  do  not 
need  to  prepare  an  Enviroiunental 
Assessment  and/or  an  Environmental 
Impact  Statement  as  defined  by  the 
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National  Environmental  Policy  Act  of 
1969  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act,  as  amended. 
We  published  a  notice  outlining  our 
reasons  for  this  determination  in  the 
Federal  Register  on  October  25, 1983 
(48  FR  49244]. 

Govemment-to-Govemment 
Relationship  With  Tribes 

We  have  determined  that  there  are 
Tribal  Trust  lands  essential  for  the 
conservation  of  the  Peninsular  bighorn 
sheep  because  they  contain  the  primary 
constituent  elements  that  support 
Peninsular  bighorn  sheep  populations, 
and  provide  essential  liiikages  between 
ewe  groups  in  the  Peninsular  Ranges 
metapopulation.  Therefore,  we  are 
designating  critical  habitat  for  bighorn 
sheep  on  Trust  lands  of  the  Morongo 
Band  of  Mission  Indians,  Agua  Caliente 
Band  of  Cahuilla  Indians,  and  Torres- 
Martinez  Desert  Cahuilla  Indians.  In  the 
futiufl,  we  may  revise  this  designation  to 
exclude  some  or  all  of  these  lands  fi-om 
critical  habitat  upon  a  determination 
that  the  benefits  of  excluding  them 
outweighs  the  benefits  of  designating 
these  areas  as  critical  habitat,  as 
provided  under  section  4(b)(2)  of  the 
Act. 

Lands  within  the  Agua  Caliente 
Reservation  necessary  to  the  survival 

Species 


and  recovery  of  Peninsular  bighorn 
sheep  occiu  within  the  current  home 
range  of  the  San  Jacinto  Mountains  ewe 
group  and  provide  a  dispersal  linkage  to 
the  northern  Santa  Rosa  Moimtains  ewe 
group.  The  Tribe  and  Service  are 
coordinating  on  the  development  of  a 
habitat  management  plan  that  would 
protect  Peninsular  bighorn  sheep  and 
more  clearly  define  how  Indian  lands 
would  contribute  to  regional 
conservation  planning  and  the  overall 
recovery  program  for  Peninsular  bighorn 
sheep.  We  understand  that  this 
management  plan  will  be  proposed  as 
an  HCP  and  will  be  considered  in  any 
future  critical  habitat  revisions. 

On  the  Torres-Martinez  Reservation, 
the  Tribe  and  Service  have  discussed 
coordinating  on  a  habitat  analysis  and 
management  plan,  if  appropriate,  that 
would  be  considered  in  any  future 
revisions  to  critical  habitat. 

On  the  Morongo  Reservation,  the 
Tribe  and  Service  are  working  on  the 
development  of  an  agreement  that 
woidd  describe  coordination  protocols 
for  land  use  management  decisions  that 
would  be  considered  in  any  future 
revisions  to  critical  habitat 

References  Cited 

A  complete  list  of  all  references  cited 
in  this  final  rule  is  available  upon 


request  from  the  Carlsbad  Fish  and 
Wildlife  Office  (see  ADDRESSES  section). 

Author:  The  primary  authors  of  this 
notice  are  the  Carlsbad  Fish  and 
Wildlife  Office  staff  (see  ADDRESSES 
section). 

List  of  Subiects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and  record 
keeping  requirements.  Transportation. 

Regulation  Promulgation 

Accordingly,  we  amend  part  17, 
subchapter  B  of  chapter  I,  tide  50  of  the 
Code  of  Federal  Regulations  as  set  forth 
below: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  9*- 
625, 100  Stat  3500:  unless  otherwise  noted. 

2.  In  §  17.11(h)  revise  the  entry  for 
"Sheep,  bighorn"  under  "MAMMALS" 
to  read  as  follows: 

f  17.11    Endangered  and  ttKMtonad 
wiMlif*. 


(h) 


Common  name 


Scientific  nanie 


Historic  range 


Vertebrate  popu- 
lation where  endan- 
gered or  threatened 


Status      When  listed 


Critical 
habitat 


Special 
mtes 


Mammals 


Sheep,  bighorn       Ovis  canadensis 


U.SA.  (western 
contenmirKHJS 
States),  Canada 
(southwestern), 
Mexico  (northern). 


U.S.A.  (CA)  Penin- 
sular Ranges. 


634  17.95(a) 


NA 


3.  In  §  17.95  add  critical  habitat  for 
the  bighorn  sheep  (Peninsular  Ranges) 
(Ovis  canadensis)  under  paragraph  (a) 
in  the  same  alphabetical  order  as  this 
species  occurs  in  §  17.11(h),  to  read  as 
follows: 

§17.95    Critical  habitat— fish  and  wiMlita. 

***** 


(a)  Mammals. 

*  *  • 

Bighorn  Sheep  (Peninsular  Ranges) 
(Ovis  canadensis) 

1.  The  following  map  shows  the 
general  location  of  three  contiguous 
designated  critical  habitat  units  for  the 


Peninsular  bighorn  sheep  in  Riverside. 
San  Diego,  and  Imperial  counties, 
California,  respectively. 

Note:  Map  follows: 

BUJNG  COOe  4310-6B-P 
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2.  Within  these  areas,  the  primary 
constituent  elements  for  Peninsular 
bighorn  sheep  are  those  habitat 
components  that  are  essential  for  the 
primary  biological  needs  of  feeding, 
resting,  reproduction  and  population 
recruitment,  dispersal,  connectivity 
between  ewe  groups,  and  isolation  from 
detrimental  hiunan  distiu-bance.  The 
principal  biological  and  physical 
constituent  elements  that  are  essential 
to  the  conservation  of  Peninsular 
bighorn  sheep  include:  space  for  the 
normal  behavior  of  groups  and 
individuals;  protection  from 
distiubance;  availability  of  the  various 
native  desert  plant  communities  foimd 
on  different  topographic  slopes,  aspects, 
and  landforms,  such  as  steep  slopes, 
rolling  foothills,  alluvial  fans,  and 
canyon  bottoms;  a  range  of  habitats  that 
provide  forage,  especially  during 
periods  of  drought;  steep,  remote  habitat 
for  lambing,  rearing  of  young,  and 
escape  from  disturbance  and/or 
predation;  water  soiuces;  suitable 
linkages  allowing  individual  bighorn  to 
move  freely  between  ewe  groups  and 
maintain  connections  between 
subpopulations. 

3.  Towns  and  similar  developed 
lands,  which  do  not  provide  primary 
constituent  elements,  are  not  critical 
habitat.  Road  and  railroad  rights-of-way. 
flood  control  faciUties.  or  other  facilities 
that  must  be  traversed  by  bighorn  sheep 
to  maintain  connectivity  between 
subpopulations.  or  otherwise  may 
provide  food,  water,  or  cover  for 
Peninsular  bighorn  sheep,  are 
considered  to  support  primary 
constituent  elements,  and  therefore  are 
included  as  critical  habitat. 

Critical  Habitat  Unit  1:  Riverside 
County.  California.  From  USGS 
1:100,000  quadrangle  maps  Borrego 
Valley  (1982).  and  Palm  Springs  (1982), 
California,  beginning  at  the  Riverside- 
San  Oiego  County  line  at  Universal 
Transverse  Mercator  (UTM)  Zone  11. 
North  American  Datiira  of  1927 
(NAD27)  X-coordinate  544400,  land 
bounded  by  the  following  UTM  NAD27 
coordinates  (X.  Y):  544400.  3698700; 
544500.  3698700;  544500,  3699200; 
544600, 3699200;  544600,  3699600; 
544700, 3699600;  544700.  3700200; 
544600, 3700200;  544600.  3700300; 
544500.  3700300;  544500,  3700400; 
544300,  3700400;  544300.  3700500; 
544200, 3700500;  544200,  3700600; 
544100. 3700600;  544100. 3700700; 
544000.  3700700;  544000.  3700800; 
543900. 3700800;  543900.  3700900; 
543800,  3700900;  543800,  3701100; 
543700.  3701100;  543700.  3701200; 
543600. 3701200;  543600.  3701500; 
543500,  3701500;  543500.  3702200; 
543600.  3702200;  543600.  3702400; 


543700. 3702400;  543700,  3702500 
543800,  3702500:  543800,  3702600 
543900,  3702600;  543900,  3702700 
544100,  3702700;  544100,  3702800 
544500,  3702800;  544500,  3702900 
544700, 3702900;  544700,  3703000 
544900,  3703000;  544900,  3703100 
545600, 3703100;  545600.  3703200 
547200, 3703200;  547200,  3703300 
547800, 3703300;  547800,  3703200 
548100,  3703200:  548100,  3703100 
548300,  3703100;  548300,  3703000 
548600,  3703000;  548600,  3702900 
549700,  3702900;  549700,  3703000 
550400, 3703000;  550400,  3703100 
551300.  3703100;  551300.  3703200 
552800.  3703200;  552800.  3703100 
553200.  3703100;  553200,  3703000 
553600, 3703000;  553600, 3702900 
553800, 3702900;  553800,  3702800 
554500,  3702800;  554500,  3702900 
554600,  3702900;  554600,  3703100 
554700,  3703100;  554700,  3703200 
554800,  3703200;  554800,  3703300 
554900,  3703300;  554900,  3703400 
555000,  3703400;  555000,  3703500 
555100, 3703500;  555100,  3703600 
555200,  3703600;  555200,  3703700 
555300,  3703700;  555300,  3703800 
555400,  3703800;  555400,  3703900 
555500,  3703900;  555500,  3704000 
555600,  3704000;  555600,  3704100 
555700, 3704100;  555700,  3704200 
555800,  3704200;  555800,  3704300 
555900,  3704300;  555900,  3704500 
556000,  3704500;  556000,  3704600 
556100, 3704600;  556100,  3704700 
556200,  3704700;  556200,  3704800 
556300,  3704800;  556300,  3704900 
556400,  3704900;  556400,  3705000 
556500,  3705000;  556500,  3705100 
556600, 37051OO; 556600,  3705200 
556700,  3705200;  556700,  3705300 
556800,  3705300;  556800,  3705400 
556900,  3705400;  556900,  3705500 
557000,  3705500;  557000,  3705600 
557100, 3705600;  557100,  3705800 
557200,  3705800;  557200,  3706000 
557300,  3706000;  557300,  3706100 
557400,  3706100;  557400,  3706200 
557500,  3706200;  557500,  3706300 
557900,  3706300;  557900,  3706400 
558100,  3706400;  558100,  3706300 
558400,  3706300;  558400,  3706200 
558600,  3706200;  558600,  3706100 
559200,  3706100;  559200,  3706000 
559600,  3706000;  559600.  3705900 
560000,  3705900;  560000,  3705800 
560200,  3705800;  560200.  3705700 
560300.  3705700;  560300,  3705600 
560400,  3705600;  560400,  3705500 
560500,  3705500:  560500,  3705400 
560900,  3705400;  560900,  3705300 
561100,  3705300;  561100,  3705600 
560900,  3705600;  560900,  3705700 
560800,  3705700;  560800,  3705900 
560700, 3705900;  560700,  3706500 
560600, 3706500:  560600,  3706900 


560500,  3706900;  560500,  3707000 
560600, 3707000:  560600,  3707500 
560700,  3707500;  560700,  3707600 
560800,  3707600:  560800,  3707800 
561000,  3707800:  561000.  3707900 
561100,  3707900;  561100,  3708000 
561200,  3708000;  561200,  3708200 
561300,  3708200;  561300,  3708400 
561400,  3708400;  561400.  3708600 
561600,  3708600;  561600,  3708700; 
561800, 3708700;  561800,  3708800 
561900,  3708800;  561900,  3708900 
562000,  3708900;  562000,  3709000 
562200, 3709000;  562200,  3709100 
562400,  3709100;  562400,  3709200 
562300,  3709200;  562300,  3709300 
562200,  3709300;  562200,  3709400 
562100,  3709400;  562100,  3709500 
562000,  3709500;  562000,  3709600 
561900,  3709600;  561900,  3709700 
561800.  3709700;  561800,  3709800 
561700,  3709800;  561700,  3710000 
561600,  3710000;  561600.  3710600 
561700,  3710600;  561700,  3710900 
561800,  3710900;  561800.  3711700 
561900.  3711700;  561900.  3711900 
562000.  3711900;  562000,  3712000 
562100.  3712000;  562100.  3712300 
562000.  3712300:  562000,  3712500 
561900,  3712500;  561900,  3712800 
561800.  3712800;  561800,  3713800 
561900,  3713800;  561900,  3714000 
562000.  3714000;  562000.  3714100 
561800.  3714100;  561800,  3714200 
561000,  3714200;  561000,  3714300 
560900.  3714300;  560900,  3714400 
560600, 3714400;  560600,  3714500 
560500,  3714500;  560500,  3714600 
560400.  3714600;  560400,  3714700 
560300. 3714700;  560300,  3714800 
560200.  3714800;  560200.  3714900 
560100.  3714900;  560100.  3715000 
560000.  3715000;  560000.  3715100 
559900.  3715100:  559900.  3715300 
559800. 3715300: 559800,  3715400 
559600,  3715400:  559600,  3715500; 
559500, 3715500;  559500,  3715600 
559300,  3715600;  559300,  3715800 
559200,  3715800;  559200,  3715900 
559100, 3715900;  559100,  3716000 
558900,  3716000;  558900,  3716100 
558800,  3716100;  558800,  3716200 
558600,  3716200;  558600,  3716300; 
558500, 3716300;  558500,  3716400 
558400,  3716400;  558400,  3716600 
557500,  3716600;  557500,  3716700 
557400,  3716700:  557400,  3716600; 
557200,  3716600;  557200,  3716500 
557100,  3716500;  557100,  3716400 
556900,  3716400;  556900,  3716300 
556800,  3716300;  556800,  3716200 
556600,  3716200;  556600,  3716100 
555800,  3716100;  555800,  3716000 
555700.  3716000;  555700.  3715800; 
555600.  3715800;  555600,  3715700 
555500,  3715700;  555500,  3715600 
555400, 3715600;  555400,  3715500 
555300.  3715500;  555300,  3715400 
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555200. 3715400;  555200,  3715300 
555100. 3715300;  555100,  3715200 
554300.  3715200;  554300.  3715100 
554000. 3715100;  554000.  3715200 
553600. 3715200;  553600.  3715100 
553500. 3715100;  553500.  3715000 
553300. 3715000;  553300.  3714900 
553100. 3714900;  553100.  3714800 
552300.  3714800;  552300.  3714900 
552200.  3714900;  552200,  3715000 
552100,  3715000;  552100.  3715100 
552000.  3715100;  552000.  3715200 
551900. 3715200;  551900.  3715800 
551800. 3715800;  551800,  3716100 
551900,  3716100;  551900.  3716900; 
552000. 3716900;  552000.  3717000; 
552100.  3717000;  552100.  3717400; 
552200.  3717400;  552200,  3717500 
552600. 3717500;  552600. 3717600 
552700.  3717600;  552700,  3717700 
552800,  3717700;  552800.  3718500 
552900.  3718500;  552900,  3718700 
552800.  3718700;  552800.  3718800 
552700.  3718800;  552700,  3718900 
552500,  3718900;  552500. 3719100 
552200,  3719100;  552200,  3719200 
550800,  3719200;  550800,  3719300 
550500,  3719300;  550500.  3719400; 
550400,  3719400;  550400,  3719500 
550300.  3719500;  550300.  3719600 
550200.  3719600;  550200.  3719800 
550100.  3719800;  550100,  3720000 
550000,  3720000;  550000.  3720500; 
550100,  3720500;  550100.  3720700 
550200,  3720700;  550200.  3720900 
550300,  3720900;  550300.  3721100 
550200. 3721100;  550200,  3721200 
550100,  3721200;  550100,  3721300 
550000.  3721300;  550000.  3721400 
549900.  3721400;  549900.  3721500, 
549800,  3721500;  549800.  3721600 
549700, 3721600;  549700.  3721700 
549600, 3721700;  549600.  3721800 
549500.  3721800;  549500.  3722000 
549400,  3722000;  549400.  3722100 
549300,  3722100;  549300,  3722200 
549200,  3722200;  549200,  3722300 
549100, 3722300;  549100,  3722400 
549000.  3722400;  549000,  3722500 
548900,  3722500;  548900,  3722600 
548800, 3722600;  548800,  3722700 
548700,  3722700;  548700.  3722600 
548500. 3722600;  548500.  3722500 
548100.  3722500;  548100.  3722400 
546900,  3722400;  546900.  3722300 
546700.  3722300;  546700.  3721700 
546600.  3721700;  546600.  3721600 
546500. 3721600;  546500.  3721400 
546400, 3721400;  546400,  3721200 
546300, 3721200;  546300,  3721100 
546200,  3721100;  546200,  3721000 
546000.  3721000;  546000.  3720900 
545800.  3720900;  545800.  3720800 
545300.  3720800;  545300,  3720600 
544400, 3720600;  544400,  3720700 
544300, 3720700;  544300.  3720800 
544100,  3720800;  544100,  3721000 
544000,  3721000;  544000,  3721100 


543900.  3721100;  543900,  3721300 
543800, 3721300;  543800,  3721500 
543700, 3721500; 543700.  3721600 
543600.  3721600;  543600,  3721800 
543500,  3721800;  543500,  3721900 
543400, 3721900;  543400,  3722100 
543300.  3722100;  543300,  3722300 
543200, 3722300;  543200.  3722500 
543100,  3722500;  543100.  3722700 
543000. 3722700;  543000,  3723100 
542900, 3723100;  542900,  3723700 
542800, 3723700;  542800,  3724200 
542700.  3724200;  542700.  3724800 
542600,  3724800;  542600,  3725000 
542500, 3725000;  542500.  3725200 
542400, 3725200;  542400,  3725400 
542300,  3725400;  542300.  3725500 
542200. 3725500;  542200.  3726500 
542100.  3726500;  542100.  3726700 
542000,  3726700;  542000,  3726600 
541300,  3726600;  541300.  3726700 
541100, 3726700; 541100,  3726800 
541000.  3726800;  541000,  3726900; 
540900,  3726900;  540900.  3727000; 
540800.  3727000;  540800,  3727300 
540700, 3727300;  540700,  3727600 
540800,  3727600;  540800,  3728200 
540900, 3728200;  540900,  3728500 
541000,  3728500;  541000,  3728700 
541100,  3728700;  541100,  3728900 
541200,  3728900;  541200,  3729000 
541300,  3729000;  541300.  3729300 
541200. 3729300;  541200,  3729800 
540100,  3729800;  540100,  3729900 
539900,  3729900;  539900,  3730000 
539800,  3730000;  539800.  3730100 
539700.  3730100;  539700,  3730200 
539600, 3730200;  539600,  3730400 
539400.  3730400;  539400.  3730500 
539300,  3730500;  539300,  3730600; 
539200,  3730600;  539200,  3730700 
539100, 3730700;  539100,  3730800 
539000,  3730800;  539000,  3730900 
538900, 3730900;  538900,  3731000 
538800,  3731000;  538800,  3731200 
538600,  3731200;  538600.  3731300 
538500. 3731300;  538500.  3731400 
538400, 3731400;  538400,  3731500 
538300.  3731500;  538300.  3731600 
538200. 3731600;  538200,  3732000 
538000,  3732000;  538000,  3732100 
537900, 3732100;  537900,  3732200 
537800,  3732200;  537800,  3732300 
537600.  3732300';  537600.  3732400 
537500, 3732400;  537500,  3732500 
537400, 3732500;  537400,  3732700 
537300,  3732700;  537300.  3734000 
537200,  3734000;  537200.  3736200 
537300,  3736200;  537300.  3736400 
537400. 3736400;  537400.  3736600 
537500.  3736600;  537500,  37367pO 
537600.  3736700;  537600.  3736800 
537700, 3736800;  537700,  3736900 
537800.  3736900;  537800, 3737000 
537700. 3737000;  537700.  3737100 
537500, 3737100;  537500,  3737200 
537400,  3737200;  537400,  3737300 
537300,  3737300;  537300,  3737400 


537200,  3737400;  537200,  3737500 
537100.  3737500;  537100.  3737700 
537000. 3737700;  537000.  3737800 
536900.  3737800;  536900.  3738100 
536800, 3738100;  536800,  3738700 
536700, 3738700;  536700,  3738800 
536600,  3738800;  536600,  3738900 
536500, 3738900;  536500,  3739100 
536400,  3739100;  536400,  3740000 
536500, 3740000;  536500,  3740200 
536600, 3740200;  536600,  3740400 
536700,  3740400;  536700,  3740600 
536600,  3740600;  536600,  3740800 
536500,  3740800;  536500,  3741100 
536400,  3741100;  536400,  3741600 
535700, 3741600;  535700,  3741700 
534800, 3741700;  534800,  3741800 
534700,  3741800;  534700,  3741900 
534600, 3741900;  534600,  3742000 
534500,  3742000;  534500,  3742200 
534400,  3742200;  534400,  3742300 
534300.  3742300;  534300.  3742500 
534200.  3742500;  534200,  3742600 
534100, 3742600;  534100,  3742700 
534000, 3742700;  534000,  3742800 
533900,  3742800;  533900.  3742900 
533800.  3742900;  533800.  3743000 
533700. 3743000;  533700,  3743100 
533600,  3743100;  533600, 3743200 
533500.  3743200;  533500,  3743300 
533400,  3743300;  533400,  3743500 
533300, 3743500;  533300,  3744100 
533200.  3744100; 533200.  3744300 
533300,  3744300;  533300,  3744500 
533400,  3744500;  533400,  3744600 
533200. 3744600; 533200,  3744700 
533000,  3744700;  533000, 3744800 
532700. 3744800; 532700.  3744900 
532500. 3744900;  532500,  3745000 
532300. 3745000; 532300. 3745100 
532200. 3745100;  532200.  3745200 
532100, 3745200;  532100, 3745100 
532000.  3745100;  532000.  3744900 
531900, 3744900;  531900,  3744800 
531700,  3744800;  531700.  3744700 
531400.  3744700;  531400,  3744600 
529700, 3744600;  529700,  3744700 
529500,  3744700;  529500,  3744800 
529400,  3744800;  529400,  3744900 
529300, 3744900;  529300.  3745100 
529200, 3745100; 529200.  3745200 
529100.  3745200;  529100,  3745300 
529000, 3745300;  529000,  3745400 
528900, 3745400;  528900,  3745500 
528500, 3745500;  528500, 3745600 
528100, 3745600;  528100,  3745700 
528000,  3745700;  528000,  3745800 
527900, 3745800;  527900,  3746000 
527800, 3746000;  527800,  3746200 
527700, 3746200;  527700,  3747200 
527600, 3747200;  527600,  3747300 
527500, 3747300;  527500,  3747500 
526400,  3747500;  526400,  3747600 
526100, 3747600;  526100.  3747700; 
526000. 3747700; 526000.  3747800; 
525900.  3747800;  525900.  3747900; 
525800.  3747900;  525800,  3748000 
525700, 3748000;  525700,  3748100 
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525600, 3748100 

525600,  3748300 

533600. 3750600 

533600, 3750500 

541800,  3739400;  541800,  3739300; 

525500, 3748300 

525500 

3748700 

533900.  3750500 

533900.  3750600 

541700, 3739300; 541700,  3738900; 

524900,  3748700 

524900 

3748400 

534200.  3750600 

534200. 3750700 

542000,  3738900;  542000,  3738600; 

524800,  3748400 

524800 

3748200 

'534300.  3750700 

534300. 3750800 

541900.  3738600;  541900.  3738400; 

524700, 3748200 

524700 

3748100 

534700, 3750800 

534700, 3750900 

542000,  3738400;  542000,  3738100; 

524600,  3748100 

524600 

3748000 

534900,  3750900 

534900,  3750800 

541900,  3738100;  541900,  3737800; 

524400. 3748000 

524400 

3747900 

535100,  3750800 

535100, 3750000 

541800,  3737800;  541800,  3736900; 

523200. 3747900 

523200 

3748000 

535200, 3750000 

535200,  3749800 

542000.  3736900;  542000,  3736100; 

522700,  3748000 

522700 

3748100 

535400,  3749800 

535400, 3749700 

542300,  3736100;  542300,  3736000; 

522500. 3748100 

522500 

3748200 

535600,  3749700 

535600,  3749600 

543100, 3736000;  543100,  3735800; 

. 

522300. 3748200 

522300 

3748300 

535700,  3749600 

535700,  3748700 

543300,  3735800;  543300,  3736000; 

522200.  3748300 

522200 

3748400 

536000,  3748700 

536000,  3748800 

543600, 3736000; 543600.  3736100; 

522100. 3748400 

522100 

3748500 

536200, 3748800 

536200, 3748900 

543700,  3736100;  then  southwestward 

522000.  3748500 

522000 

3749100 

536300, 3748900 

536300. 3749100 

along  Bogert  Trail  and  north  on  Andreas 

522100. 3749100 

522100 

3749300 

536600, 3749100 

536600. 3749200 

Hills  Drive  to  X-coordinate  544000:  then 

522800.  3749300 

522800 

3750100 

536800,  3749200 

536800. 3749300 

north  and  eastward  along  UTM  NAD27 

522900.  3750100 

522900 

3750300 

536900,  3749300 

536900.  3749400 

coordinates  (X,  Y)  544000,  3736300 

523000.  3750300 

523000 

3750400 

537100, 3749400 

537100. 3749300 

543900,  3736300 

543900,  3736600. 

523100.  3750400 

523100 

3750500 

537200, 3749300 

537200, 3749200 

544000,  3736600 

544000.  3737000 

523200, 3750500 

523200 

3750600 

537400, 3749200 

537400, 3749100 

543600,  3737000 

543600.  3737200 

523300,  3750600 

523300 

3750700 

537500, 3749100 

537500. 3749000 

543400,  3737200 

543400. 3737400 

523400,  3750700 

523400 

3750900 

537700,  3749000 

537700. 3748900 

543500,  3737400 

543500.  3737500 

523500,  3750900 

523500 

3751100 

537800, 3748900 

537800. 3748800 

543600,  3737500 

543600.  3737600 

523600,  3751100 

523600 

3751200 

538000.  3748800 

538000,  3748700 

543700,  3737600 

543700.  3737800 

524500, 3751200 

524500 

3751600 

538100. 3748700 

538100,  3748600 

543800, 3737800 

543800.  3738100 

524700, 3751600 

524700 

3751700 

538200.  3748600 

538200,  3748500 

543900,  3738100 

543900.  3738200 

524800, 3751700 

524800 

3751800 

538300. 3748500 

538300,  3748400 

544000,  3738200 

544000.  3738300 

524900,  3751800 

524900 

3751900 

538400,  3748400 

538400,  3748300 

544100,  3738300 

544100.  3738600 

525000,  3751900 

525000 

3752500 

538500. 3748300 

538500, 3748200 

544200,  3738600 

544200.  3738700 

525400, 3752500 

525400 

3752400 

538700.  3748200 

538700, 3748100 

544300.  3738700 

544300,  3738800 

525600, 3752400 

525600 

3752300 

538800.  3748100 

538800, 3748000 

544400. 3738800 

544400,  3738900 

526200, 3752300 

526200 

3752200 

538900.  3748000 

538900,  3747900 

544700.  3738900 

544700,  3738800 

526400,  3752200 

526400 

3752100 

539000,  3747900 

539000,  3747800 

544800.  3738800 

544800,  3738700 

527100,  3752100 

527100 

3752200 

539100. 3747800 

539100,  3747700 

545000.  3738700 

545000, 3738600 

527300. 3752200 

527300 

3752300 

539200.  3747700 

539200,  3747600 

545200.  3738600 

545200,  3738500 

527500,  3752300 

527500 

3752400 

539300.  3747600 

539300. 3747500 

545300,  3738500 

545300,  3738800 

527600. 3752400 

527600 

3752500 

539500. 3747500 

539500,  3747400 

545400,  3738800 

545400,  3739200 

527700.  3752500 

527700 

3752600 

539600.  3747400 

539600, 3747300 

545800,  3739200 

545800,  3739000 

527800. 3752600 

527800 

3752800 

539700. 3747300 

539700, 3747200 

545900,  3739000 

545900,  3738900 

527900.  3752800 

527900 

3753100 

540000,  3747200 

540000,  3747100 

546100.  3738900 

546100, 3739000 

528400.  3753100 

528400 

3753000 

540100, 3747100 

540100, 3746800 

546300. 3739000 

546300, 3738900 

528500. 3753000 

528500 

3752900 

540000,  3746800 

540000, 3746000 

546500.  3738900 

546500,  3739000 

528600,  3752900 

528600 

3752800 

540100,  3746000 

540100, 3745900 

547100.  3739000 

547100, 3738900 

528700, 3752800 

528700 

3752600 

540200,  3745900 

540S00,  3745800 

547200, 3738900 

547200, 3738800 

528800, 3752600 

528800 

3752500 

540600, 3745800 

, 540600,  3745100 

547300,  3738800 

547300, 3739000 

528900.  3752500 

528900 

3752400 

540500, 3745100 

. 540500. 3744900 

547600, 3739000 

547600,  3738800 

529000,  3752400 

529000 

3752200 

540900,  3744900 

. 540900. 3744400 

547700, 3738800 

547700, 3738700 

529100,  3752200 

529100 

3752100 

540800,  3744400 

. 540800. 3744300 

547800,  3738700 

547800.  3738600 

529200,  3752100 

529200 

3752000 

540600,  3744300 

540600,  3744200 

547900,  3738600 

547900. 3738300 

529300,  3752000 

529300 

3751900 

540500, 3744200 

540500,  3744100 

548100,  3738300 

548100. 3738200 

529500,  3751900 

529500 

3751800 

540600, 3744100 

. 540600. 3743900 

548200,  3738200 

548200.  3738100 

529600. 3751800 

529600 

3751500 

540700,  3743900 

540700.  3743700 

548400,  3738100 

548400.  3738000 

529700. 3751500 

529700 

3751200 

540800,  3743700 

540800. 3743500 

548500,  3738000 

548500,  3738100 

529800,  3751200 

529800 

3750200 

540900,  3743500 

. 540900. 3743400 

548700, 3738100 

548700,  3738000 

529900,  3750200 

529900 

3750100 

541300, 3743400 

.541300.3743200 

549000,  3738000 

to  X-coordinate 

530000.  3750100 

530000 

3750200 

541400,  3743200 

541400.  3743100 

549000  at  the  levee;  then  southward 

530100.  3750200 

530100 

3750300 

541500, 3743100 

. 541500,  3743000 

along  the  top  of  the  levee  to  Y- 

530200.  3750300 

530200 

3750400 

541700, 3743000 

541700,3742500 

coordinate  3735800;  then  eastward 

530300.  3750400 

530300 

3750500 

541400,  3742500 

541400,3741700 

along  UTM  NAD27  coordinates  (X,  Y) 

530400.  3750500 

530400 

3750600 

541300, 3741700 

,541300,3741600 

548200,  3735800;  548200,  3735500 

530600.  3750600 

530600 

3750700 

541100,  3741600 

541100,  3741300 

548300, 3735500;  548300.  3735400 

531100. 3750700 

531100 

3750800 

541200,  3741300 

541200,  3741100 

548500.  3735400;  548500,  3735500 

531200. 3750800 

531200 

3750900 

541600,  3741100 

541600,  3740600 

548600. 3735500;  548600.  3735600 

532300. 3750900 

532300 

3750800 

541700,  3740600 

541700, 3740400 

548700. 3735600;  548700,  3735700 

532600. 3750800 

532600 

3750700 

542000,  3740400 

542000,  3740000 

549000, 3735700;  549000,  3735800 

532800,  3750700 

532800 

3750600 

541700,  3740000 

541700,  3739900 

549100.  3735800;  549100,  3735900 

533000.  3750600 

533000 

3750500 

541600, 3739900 

541600, 3739500 

549400. 3735900;  549400,  3736100 

533300. 3750500 

533300 

3750600 

541700,  3739500 

541700, 3739400 

549500,  3736100 

549500,  3736300 
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549800,  3736300;  549800.  3735800; 
549900,  3735800:  549900.  3735400; 
550000,  3735400;  550000,  3735600; 
550100, 3735600;  550100,  3735700; 
550200, 3735700;  550200,  3735800; 
550300. 3735800;  550300,  3735900; 
550400,  3735900;  550400.  3736000; 
550500,  3736000;  550500,  3736100; 
550600,  3736100;  550600,  3736200; 
551400,  3736200; 551400. 3736100;  to 
Y-coordinate  3736100  at  the  levee;  then 
southward  along  the  top  of  the  levee  to 
Y-coordinate  3735700;  then 
southwestward  along  UTM  NAD27 
coordinates  (X.  Y)  551300.  3735700; 
551300. 3735500;  551600,  3735500; 
551600, 3735400;  551700,  3735400; 
551700, 3734200; 552100,  3734200; 
552100. 3734300;  552200.  3734300; 
552200, 3734500; 552500,  3734500; 
552500, 3734400; 552700.  3734400; 
552700. 3734300;  552800.  3734300; 
552800. 3734100;  553000,  3734100; 
553000. 3734400;  553400,  3734400; 
553400, 3734200;  553500,  3734200; 
553500, 3734100;  553600, 3734100; 
553600,  3734000;  553700.  3734000; 
then  south  to  the  levee  at  X-coordinate 
553700;  then  south  along  the  top  of  the 
levee  to  X-coordinate  553100;  then  east 
and  south  along  UTM  NAD27 
coordinates  (X,  Y)  553100,  3732300; 
553200,  3732300;  553200,  3732200; 
553300,  3732200;  553300,  3732400; 
553500. 3732400;  553500.  3732300; 
554000, 3732300;  554000.  3732200; 
554100. 3732200:  554100,  3732400; 
554200, 3732400;  554200,  3732600; 
554400. 3732600;  554400.  3732700; 
554800.  3732700;  554800,  3732500; 
555100,  3732500;  555100.  3732100; 
554900,  3732100;  554900. 3732000; 
555200,  3732000;  555200.  3731700; 
555100, 3731700;  555100.  3731500; 
555200,  3731500;  555200,  3731400; 
555400,  3731400;  555400,  3731300; 
then  east  to  the  levee  at  Y-coordinate 
3731300;  then  southward  along  the  top 
of  the  levee  to  X-coordinate  555600; 
then  southward  along  UTM  NAD27 
coordinates  (X.  Y)  555600,  3730500; 
555500, 3730500;  555500.  3730200; 
555700,  3730200;  then  south  along  X- 
coordinate  3730200  to  the  levee;  then 
southwest  along  the  top  of  the  levee  to 
Y-coordinate  3728400;  then  west,  south 
and  eastward  along  UTM  NAD27 
coordinates  (X.  Y)  555300,  3728400; 
555300. 3728300;  554900,  3728300; 
554900. 3728400:  554500.  3728400; 
554500. 3728500;  554400.  3728500; 
554400, 3728600;  554200,  3728600; 
554200. 3728800;  554100.  3728800; 
554100. 3728700;  553800.  3728700; 
553800, 3728600;  553600. 3728600; 
553600,  3726400;  553900,  3726400; 
553900,  3726300;  554000. 3726300; 
554000,  3726200;  554200.  3726200; 


554200. 3726000 
554600. 3725800 
554700,  3725700 
554800,  3725600 
554900,  3726000 
555000, 3726100 
555800,  3726300 
555700,  3726500 
556600.  3726100 
556700. 3727000 
556600.  3727100 
556500. 3727500 
557200,  3727400 
557300,  3727200 
557500, 3727100 
557800, 3727000 
557900,  3726800 
558000,  3726600 
558200. 3726500 
558800. 3726600 
558900,  3727300 
559100.  3727400 
559300,  3727700 
559400,  3727900 
559500,  3728100 
559300,  3727900 
559000,  3728100 
558900,  3728200 
558800,  3728300 
558700,  3728500 
558600.  3728700 
558500. 3728900 
558400.  3729200 
558500, 3729300 
558600,  3729400 
559000,  3729500 
559400,  3729600 
559700,  3729500 
560000. 3729400 
560200,  3729200 
560300.  3729700 
560400.  3729900 
560300,  3730100 
560500,  3730000 
560600,  3729800 
560800.  3729700 
560900.  3729500 
561100.  3729400 
561200,  3729300 


554600 
554700 
554800 
554900 
555000 
555800 
555700 
556600 
556700 
556600 
556500 
557200 
557300 
557500 
557800 
557900 
558000 
558200 
558800 
558900 
559100 
559300 
559400 
559500 
559300 
559000 
558900 
558800 
558700 
558600 
558500 
558400 
558500 
558600 
559000 
559400 
559700 
560000 
560200 
560300 
560400 
560300 
560500 
560600 
560800 
560900 
561100 


3726000 
3725800 
3725700 
3725600: 
3726000 
3726100 
3726300 
3726500 
3726100 
3727000 
3727100 
3727500 
3727400 
3727200 
3727100 
3727000 
3726800 
3726600 
3726500 
3726600 
3727300 
3727400 
3727700 
3727900 
3728100 
3727900 
3728100 
3728200 
3728300 
3728500 
3728700 
3728900 
3729200 
3729300 
3729400 
3729500 
3729600 
3729500 
3729400 
3729200 
3729700 
3729900 
3730100 
3730000 
3729800 
3729700 
3729500 
3729400 


561200. 

then  east  to  Eldorado 
Drive  at  Y-coordinate  3729300;  then 
northward  along  Eldorado  Drive  to  Y- 
coordinate  3730000;  then  east  to  UTM 
NAD27  coordinate  561800,  3730000; 
then  north  to  Eldorado  Drive  at  X- 
coordinate  561800;  then  eastward  along 
Eldorado  Drive  past  X-coordinate 
562000  and  northward  back  to  X- 
coordinate  562000;  then  eastward  and 
southward  along  UTM  NAD27 
coordinates  (X.  Y)  562000,  3730500; 
562100, 3730500;  562100,  3730400; 
562500,  3730400;  562500,  3730200; 
562600,  3730200;  562600,  3730100; 
562700,  3730100;  562700,  3730200; 
562800,  3730200;  562800, 3730400; 
563000,  3730400;  563000,  3730300; 
563100,  3730300;  563100.  3730200; 
563200.  3730200;  563200. 3730400; 


563300,  3730400;  563300,  3730000 
563500.  3730000;  563500.  3730100 
563600.  3730100;  563600.  3730200 
563700,  3730200;  563700.  3730300 
563800,  3730300;  563800.  3730400 
564000,  3730400;  564000.  3730300 
564100. 3730300;  564100.  3730200 
564200,  3730200;  564200,  3730000 
564100,  3730000;  564100,  3729900 
564200.  3729900:  564200,  3729800 
564300,  3729800;  564300,  3729600 
564500, 3729600;  564500,  3729700 
564700, 3729700;  564700,  3729800 
564800, 3729800;  564800.  3730200 
565000, 3730200;  565000,  3730500 
565200, 3730500;  565200.  3729700 
565300. 3729700; 565300.  3729500 
565200,  3729500;  565200.  3729200 
565100. 3729200;  565100.  3729100 
565200, 3729100;  565200,  3728900 
564900,  3728900;  564900,  3729000 
564800, 3729000;  564800,  3729100 
564600, 3729100;  564600,  3729000 
564400,  3729000;  564400,  3728900 
564500,  3728900;  564500.  3728600 
564400,  3728600;  564400,  3728500 
563900,  3728500;  563900,  3728400 
564000,  3728400;  564000,  3728100 
564200,  3728100;  564200.  3727800 
563900,  3727800;  563900,  3727900 
563700,  3727900;  563700.  3728000 
563600. 3728000;  563600.  3728200 
563500,  3728200;  563500.  3728100 
563400.  3728100;  563400.  3728000 
563200. 3728000;  563200.  3728300 
563100, 3728300;  563100,  3727700 
563200. 3727700;  563200.  3727200 
563300.  3727200;  563300.  3726700 
563500,  3726700;  563500.  3726600 
563700, 3726600;  563700,  3726300 
563400, 3726300;  563400.  3726200 
563300, 3726200;  563300.  3726000 
563200, 3726000;  563200.  3725800 
563100,  3725800;  563100.  3725700 
then  east  to  X-coordinate  563100  at  the 
levee;  then  southward  along  the  top  of 
the  levee  past  Y-coordinate  3723500  to 
X-coordinate  563300;  then  along  UTM 
NAD27  coordinates  (X,  Y)  563300, 
3723300;  563400,  3723300;  563400. 
3722500;  564200,  3722500;  then  north 
to  Avenida  Bermudas  at  X-coordinate 
564200;  then  northwest  along  Avenida 
Bermudas  to  Y-coordinate  3724000; 
then  north  and  eastward  along  UTM 
NAD27  coordinates  (X.  Y)  564700. 
3724000;  564700,  3724100;  565100, 
3724100;  565100,  3724200;  565300. 
3724200;  565300.  3724300;  565200. 
3724300;  565200.  3724500;  565300. 
3724500;  565300,  3724900;  565200, 
3724900;  565200,  3725100;  565300, 
3725100:  565300,  3725200;  565600. 
3725200;  565600.  3725100;  565900, 
3725100; 565900, 3725300; 565800. 
3725300;  565800.  3725500;  565900, 
3725500;  565900.  3725700;  565800, 
3725700;  565800,  3725900;  566000, 
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3725900; 566000,  3725800;  566200. 
3725800; 566200.  3725500;  566400. 
3725500;  566400. 3725400;  566600. 
3725400; 566600.  3725300;  566700. 
3725300; 566700, 3725200;  566600, 
3725200;  566600, 3725000; 566800, 
3725000; 566800.  3724900;  567000. 
3724900; 567000, 3724800;  567100, 
3724800;  567100,  3724700;  then  to  a 
point  50  feet  west  of  the  Coachella 
Canal  at  Y-coordinate  3724700;  then 
southward  remaining  50  feet  west  of  the 
Ck)achella  Canal  past  Y-coordinate 
3721800  to  X-coordinate  567000;  then 
southward  along  UTM  NAD27 
coordinates  (X.  Y)  567000.  3721600; 


567100,  3721600 
567000.  3721300 
566400,  3720900 
567400,  3720100 
568000,  3719300 
568100,  3717600 
568300,  3717500 
568500,  3717400 
568700.  3717300 
568900,3717200 
569100,  3717100 
569300. 3717000 
569500. 3716900 
569700.  3716800 
570200.  3716700 
570400.  3716600 
570500. 3716500 
570600, 3716400 
570700. 3716300 
570800. 3716100 


567100, 3721300 
567000.  3720900 
566400. 3720100 
567400. 3719300 
568000,  3717600 
568100.  3717500 
568300.  3717400 
568500,  3717300 
568700, 3717200 
568900, 3717100 
569100. 3717000 
569300.  3716900 
569500,  3716800 
569700,  3716700 
570200, 3716600 
570400. 3716500 
570500,  3716400 
570600. 3716300 
570700.  3716100 
570800, 3716000 


571400. 
571500. 
571600, 
571700. 
572100, 
572400, 
572500, 
572800, 
573300, 
574400, 
574500, 
574600, 
574700, 
574800. 
574700, 
574800. 
574900, 
575600. 
575800, 
575900, 
576000, 
576100. 
576200. 
576300. 
576400, 
576300, 
576200, 
576100, 
576000, 
575900, 
575300, 
575400. 
576400. 
576600. 
576800. 
577000. 


3716000 
3715800 
3715500 
3715300 
3715200 
3715100 
3714900 
3714800 
3714400 
3712900 
3712800 
3712500 
3712400 
3711700 
3711300 
3711100 
3710900 
3710500 
3710400 
3710300 
3710200 
3710100 
3709900 
3709800 
3709600 
3708900 
3708700 
3708600 
3708500 
3708400 
3708100 
3706600 
3706700 
3706600 
3706500 
3706400 


571400. 
571500, 
571600. 
571700, 
572100, 
572400, 
572500, 
572800, 
573300. 
574400, 
574500. 
574600, 
574700, 
574800, 
574700. 
574800. 
574900. 
575600, 
575800, 
575900, 
576000, 
576100, 
576200, 
576300. 
576400. 
576300. 
576200, 
576100, 
576000, 
575900, 
575300, 
575400, 
576400. 
576600, 
576800, 
577000, 


3715800 
3715500 
3715300 
3715200; 
3715100 
3714900: 
3714800 
3714400 
3712900 
3712800 
3712500 
3712400 
3711700 
3711300 
3711100 
3710900 
3710500 
3710400 
3710300 
3710200 
3710100 
3709900 
3709800 
3709600 
3708900 
3708700 
3708600 
3708500 
3708400 
3708100 
3706600 
3706700 
3706600 
3706500 
3706400 
3706300 


577200. 3706300;  577200.  3706200; 
577300, 3706200;  577300,  3706100; 
577400.  3706100;  577400,  3705800; 
577500,  3705800;  577500.  3705500; 
577600.  3705500;  577600.  3705000; 
577700,  3705000;  577700,  3704900; 
578000.  3704900;  578000,  3704800; 
578100.  3704800;  578ioO.  3704700; 
578200.  3704700;  578200.  3704600; 
578300.  3704600;  578300.  3704400; 
578400.  3704400;  578400.  3703100; 
578300, 3703100; 578300,  3702800; 
578200.  3702800;  578200.  3702400; 
578100.  3702400;  578100,  3702200; 
578000.  3702200;  578000.  3702100; 
578700.  3702100;  578700.  3702000; 
578900.  3702000;  578900,  3701900; 
579000. 3701900;  579000.  3701800; 
579100.  3701800:  579100,  3701700;  • 
579200. 3701700;  579200.  3701300: 
579300.  3701300;  579300.  3701000; 
579700,  3701000;  579700.  3700900; 
579800.  3700900;  579800,  3700700; 
579900. 3700700:  579900.  3700000; 
580500,  3700000;  580500.  3699900; 
580600. 3699900;  580600.  3699800; 
580700. 3699800:  580700,  3699700; 
580800,  3699700;  580800.  3699600; 
580900,  3699600;  580900,  3698800; 
580800.  3698800  to  the  Riverside-San 
Diego  County  line  at  X-coordinate 
580800;  then  west  along  the  Riverside 
Coimty  line  to  the  point  of  beginning  at 
X-coordinate  544400. 

Note:  Map  follows: 
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Critical  Habitat  Unit  2:  San  Diego 
County,  Califomia.  From  USGS 
1:100,000  quadrangle  maps  Borrego 
Valley  (1982)  and  El  Cajon  (1979), 
Califomia.  Lands  in  San  Diego  County 
within  T9S,  R4E,  Si;  T9S,  R4E,  S2SE; 
T9S,  R4E,  SllNE;  T9S,  R4E,  SllSE; 
T9S,  R4E.  S12-S13;  T9S,  R4E,  S14NE; 
T9S,  R4E,  S24;  T9S,  R4E.  S25NW;  T9S, 
R4E,  S25NE;  T9S,  R4E.  S25SE;  T9S, 
R5E,  S1-S36;  T9S,  R6E,  Sl-13;  T9S, 
R6E.  S14NW;  T9S,  R6E,  Sl4^4E;  T9S, 
R6E,  S15-S23;  T9S,  R6E,  S24SW;  T9S, 
R6E,  S24SE;  T9S,  R6E,  S25-S36;  T9S, 
R7E,  S1-S18;  T9S.  R7E,  S19NE;  T9S, 
R7E,  S20NW;  T9S,  R7E.  S20NE;  T9S, 
R7E.  S21-S27:  T9S.  R7E,  S28NW;  T9S. 
R7E,  S28NE:  T9S,  R7E,  S28SE;  T9S, 


R7E,  S31NW;  T9S,  R7E,  S31SW:  T9S, 
R7E,  S33-S36;  T9S,  R8E,  SINE;  T9S, 
R8E.  SlSE;  T9S.  R8E,  SlSW;  T9S,  R8E, 
S2NW;  T9S,  R8E.  S2SW;  T9S,  R8E, 
S2SE;  T9S,  R8E,  S3-S36;  TlOS.  R5E, 
S1-S5:  TlOS,  R5E.  S8NW;  TlOS,  R5E, 
S8NE:  TlOS,  R5E,  S9-S28;  TlOS,  R5E, 
S33NE;  TlOS,  R5E,  S33^4W;  TlOS,  R5E, 
S33SE;  TlOS,  R5E,  S34-S36;  TlOS,  R6E. 
S1-S4;  TlOS,  R6E,  S5NE;  TlOS,  R6E, 
S6-S7;  TlOS,  R6E,  S9NE;  TlOS,  R6E, 
S10-S14;  TlOS.  R6E,  S15NE;  TlOS,  R6E, 
S18-S19;  TlOS,  R6E,  S23NE;  TlOS,  R6E, 
S24NW;  TlOS,  R6E,  S24NE;  TlOS,  R6E, 
S30NW;  TlOS,  R6E,  S30SW;  TlOS,  R7E, 
S1-S4;  TlOS,  R7E.  S6hfW;  TlOS,  R7E, 
S6SW;  TlOS,  R7E,  S6SE;  TlOS,  R7E,  S7; 
TlOS,  R7E,  SIONE;  TlOS,  R7E,  SlOSE; 


TlOS,  R7E,  S11-S12:  TlOS,  R7E, 
S13NW;  TlOS,  R7E,  S13NE;  TlOS,  R7E, 
S13SE;  TlOS,  R7E,  S14NW;  TlOS,  R7E, 
S14NE;  TlOS,  R7E,  S18;  TlOS,  R7E, 
S19NW;  TlOS,  R7E,  S19NE;  TlOS,  R8E, 
S1-S18;  TlOS,  R8E,  S19NE;  TlOS,  R8E, 
S20NE;  TlOS,  R8E,  S20NW;  TlOS,  R8E, 
S20SE;  TlOS,  R8E,  S21-S23;  TlOS,  R8E, 
S24NW;  TlOS,  R8E,  S24NE;  TlOS.  R8E, 
S24SW;  TlOS,  R8E,  S26NfW;  TlOS,  R8E, 
S27NE;  TlOS,  R8E,  S28NW;  TlOS,  R8E, 
S28NE;  TllS,  R5E,  S1-S4;  TllS,  R5E. 
S5SE;  TllS,  R5E,  S9-S14;  TllS,  R5E, 
S15NE;  TllS,  R5E,  S15NW;  TllS,  R5E, 
S15SE;  TllS,  R5E,  S22NE;  TllS,  R5E, 
S22SE;  TllS,  R5E,  S23-S26;  TllS,  R5E, 
S27NE;  TllS,  R5E,  S34-S36;  TllS,  R6E, 
S5NW;  TllS,  R6E,  S5SW;  TllS,  R6E, 
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S6-S7;  TllS,  R6E,  SlBNW;  TllS,  R6E, 
S18SW;  TllS,  R6E,  Sl9;  TllS,  R6E, 
S20NfW;  TllS,  R6E.  S20SW;  TllS.  R6E, 
S20SE;  TllS,  R6E,  S28SW;  TllS,  R6E, 
S28SE;  TllS,  R6E,  S29-S33;  TllS,  R6E, 
S34NW;  TllS,  R6E,  S34SW;  TllS,  R6E, 
S34SE;  T12S,  R5E,  S1-S3;  T12S,  R5E, 
S4NE;  T12S,  R5E,  S4SE;  T12S,  R5E. 
S9NE;  T12S,  R5E,  S9SE;  T12S,  R5E, 
S9SW;  T12S,  R5E,  S10-S16;  T12S,  R5E, 
S17SE;  T12S,  R5E,  S20NE;  T12S,  R5E, 
S20SE;  T12S,  R5E.  S20SW;  T12S,  R5E, 
S21-S33;  T12S,  R5E,  S34NE;  T12S,  R5E, 
S34NW;  T12S,  R5E,  S35-S36;  T12S, 
R6E,  INW;  T12S,  R6E,  SlSW;  T12S, 
R6E,  SlSE;  T12S,  R6E.  S2-S36;  T12S, 
R7E,  S7-S8;  T12S,  R7E,  S9SW;  T12S, 
R7E,  S13SE;  T12S,  R7E,  S13SW;  T12S, 
R7E,  S14SW;  T12S,  R7E,  S15-S36; 
T12S,  R8E,  S18SE;  T12S,  R8E,  S18SW; 
T12S,  R8E,  S19;  T12S,  R8E,  S20NW; 
T12S,  R8E,  S20SW;  T12S,  R8E,  S20SE; 
T12S,  R8E,  S21SW;  T12S,  R8E,  S21SE; 
T12S,  R8E,  S27SW;  T12S,  R8E,  S28- 
S34;  T12S,  R8E,  S35NW;  T12S,  R8E, 
S35SW;  T13S,  R5E,  SlNW;  T13S,  R5E, 
SINE;  T13S,  R5E,  SlSE;  T13S,  R5E, 
S13SE;  T13S,  R5E,  S13NE;  T13S,  R5E, 
S22SE;  T13S,  R5E,  S23SW;  T13S,  R5E, 
S23SE;  T13S,  R5E,  S24NE;  T13S,  R5E. 
S24SW;  T13S,  R5E,  S24SE;  T13S,  R5E, 
S25-S27;  T13S.  R5E,  S34NW;  T13S, 
R5E.  S34NE;  T13S.  R5E,  S34SE;  T13S, 


R5E,  S35-S36;  T13S,  R6E,  S1-S6;  T13S, 
R6E,  S7NW;  T13S,  R6E,  S7NE;  T13S, 
R6E,  S7SE;  T13S,  R6E,  S8-S36;  T13S, 
R7E,  S1-S36;  T13S,  R8E,  S1-S36;  T14S, 
R5E,  S1-S2;  T14S,  R5E,  S11-S13;  T14S, 
R5E,  S14NW;  T14S,  R5E.  S14NE;  T14S, 
R5E,  S14SE;  T14S,  R5E,  S23NE;  T14S. 
R5E,  S24NE;  T14S.  R5E.  S24NW;  T14S, 
R6E,  S1-S30;  T14S,  R6E,  S31NW;  T14S, 
R6E,  S31NE;  T14S,  R6E,  S31SE;  T14S. 
R6E,  S32-S36;  T14S,  R7E,  SlNW;  T14S. 
R7E,  SINE;  T14S,  R7E,  SlSE;  T14S, 
R7E.  S2-S9;  T14S,  R7E,  S16NW;  T14S, 
R7E,  S16SE;  T14S,  R7E,  S16SW;  T44S, 
R7E,  S17-S21;  T14S.  R7E,  S22SW; 
T14S,  R7E,  S26SW;  T14S,  R7E,  S27- 
S34;  T14S.  R7E,  S35NW;  T14S,  R7E, 
S35SW;  T14S,  R8E,  Si;  T14S,  R8E, 
S2NE;  T14S,  R8E,  S2NW;  T14S,  R8E, 
S2SE;  T14S,  R8E,  S3-S6;  T14S,  R8E, 
S8NW;  T14S,  R8E,  S8NE;  T14S,  R8E. 
S9NW;  T14S,  R8E,  S9NE;  T14S,  R8E, 
S12NE;  T15S,  R6E,  S1-S4;  T15S,  R6E, 
S5NW;  T15S,  ROE,  S5NE;  T15S,  R6E. 
S5SE;  T15S.  R6E,  S9-S15;  T15S,  R6E, 
S16NW;  T15S,  R6E,  S16NE;  T15S,  R6E, 
S22NE;  T15S,  R6E,  S23-S24;  T15S,  R6E, 
S25NE;  T15S,  R6E,  S25SE;  T15S,  R6E, 
S36NE;  T15S,  R7E,  SlSW;  T15S,  R7E, 
S2-S11;  T15S,  R7E,  S12NW;  T15S,  R7E, 
S12SW;  T15S,  R7E,  S12SE;  T15S.  R7E. 
S13-S36;  T15S,  R8E,  SlOSE;  T15S,  R8E, 
SllSW;  T15S,  R8E,  SllSE;  T15S,  R8E, 


S12NE;  T15S,  R8E,  S12SW;  T16S,  R8E, 
S12SE;  T15S,  R8E,  S13-S16;  T15S.  R8E, 
S17SE;  T15S,  R8E,  S19-S36;  T16S,  R7E, 
S1-S6;  Ties,  R7E.  S7NE;  T16S.  R7E, 
S8-S16;  Ties,  R7E,  S17NW;  TIBS,  R7E, 
S17NE;  Ties,  R7E,  S17SE;  TieS.  R7E, 
S21-S27;  Ties,  R7E,  S28NW;  T16S. 
R7E.  S28NE;  T16S,  R7E,  S28SE;  TieS, 
R7E,  S33NE;  T16S,  R7E,  S34-36;  TieS, 
R8E,  S1-S34;  T16S.  R8E,  S35NW;  TieS. 
R8E,  S35SW;  TieS,  R8E.  S35SE;  T16S. 
R8E,  S3eSE;  T17S,  R7E,  S1-S2;  T17S, 
R7E,  S3NE;  T17S,  R7E,  S3NW;  T17S, 
R7E,  S3SE;  T17S,  R7E,  S11-S14;  T17S, 
R7E.  S23NW;  T17S,  R7E,  S23NE;  T17S. 
R7E,  S23SE;  T17S,  R7E.  S24;  T17S,  R7E. 
S25NE;  T17S,  R8E,  S1-S20;  T17S.  R8E, 
S21NW;  T17S,  R8E,  S21NE;  T17S,  R8E. 
S22-S25;  T17S.  R8E,  S2eNW;  T17S, 
R8E,  S2eNE;  T17S,  R8E,  S2eSE;  T17S. 
R8E,  S29NW;  T17S,  R8E,  S30NW;  T17S. 
R8E,  S30NE;  T17S.  R8E,  S36;  T18S, 
R8E,  SlNW;  T18S,  R8E,  SINE;  T18S, 
R8E,  SlSE.  The  following  lands  within 
the  Valle  de  San  Felipe  Land  Grant 
bounded  by  UTM  NAD27  coordinates 
(X,  Y):  547000,  3664000;  548000. 
3664000;  548000.  3663000;  552000, 
3663000;  552000,  3662000:  551000, 
3662000; 551000,  3661000;  547000, 
3661000;  547000,  3664000. 

Note:  Map  follows: 
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Critical  Habitat  Unit  3:  Imperial 
County,  California.  From  USGS 
1:100,000  quadrangle  maps  Borrego 
Valley  (19«2),  El  Cajon  (1979),  Salton 
Sea  (1982),  and  El  Centre  (1982), 
California.  Lands  in  Imperial  County 
within  T9S,  R9E,  S5SW;  T9S,  R9E,  S6- 
S8;  T9S,  R9E,  S9SW;  T9S,  R9E,  S16NW; 
T9S,  R9E,  S16SW;  T9S,  R9E,  S17-S20: 
T9S,  R9E,  S21NW;  T9S,  R9E,  S21SW; 
T9S,  R9E,  S28NW;  T9S,  R9E.  S28SW: 
T9S,  R9E,  S29-S32;  T9S,  R9E,  S33NW; 
T9S,  R9E,  S33SE:  T9S,  R9E,  S33SW; 
TlOS,  R9E,  S3NW;  TlOS,  R9E,  S3SW; 
TIGS,  R9E,  S4-S9;  TlOS,  R9E,  SlONW; 
TlOS,  R9E,  SIOSE;  TlOS,  R9E,  SlOSW; 
TlOS,  R9E,  S14-S18;  TlOS,  R9E,  S21NE: 


TlOS.  R9E,  S21NW;  TlOS.  R9E.  S22NE; 
TlOS.  R9E.  S22^4W;  T13S.  R9E.  S6SW: 
T13S,  R9E,  S7NW;  T13S,  R9E,  S7SE; 
T13S,  R9E.  S7SW:  T13S.  R9E,  S14SW; 
T13S,  R9E.  S15NW;  T13S.  R9E,  S15SE; 
T13S,  R9E,  S15SW;  T13S,  R9E,  Sl6- 
823;  T13S,  R9E,  S24SW;  T13S,  R9E. 
S25-S36;  T13S.  RlOE,  S29SW;  T13S. 
RlOE,  S30-S32;  T13S,  RlOE,  S33SW; 
T14S,  R9E,  S1-S17;  T14S,  R9E,  S18NE; 
T14S,  R9E.  S18SE;  T14S.  R9E.  S19NE; 
T14S,  R9E,  S20-S28:  T14S,  R9E,  S29NE; 
T14S,  R9E,  S29NW;  T14S,  R9E,  S29SE; 
T14S,  R9E,  S32-S36;  T14S,  RlOE, 
S4NW;  T14S,  RlOE,  S4SW;  T14S,  RlOE, 
S5-S8;  T14S,  RlOE.  S9NW;  T14S,  RlOE. 
S9SW;  T14S,  RlOE,  S16NW;  T14S. 


RlOE,  S17-S19;  T14S,  RlOE,  S20NE; 
T14S.  RlOE.  S20NW;  T14S.  RlOE. 
S30NW;  T14S,  RlOE.  S30SW:  T14S. 
RlOE.  S31NW;  T14S.  RlOE.  S31SW; 
T15S.  R9E.  S1-S5;  T15S,  R9E,  S6NE: 
T15S,  R9E,  S7-S36:  T15S,  RlOE,  S5SW; 
T15S,  RlOE,  S6-S7;  T15S.  RlOE,  S8NW; 
T15S,  RlOE,  S19;  T15S,  RlOE,  S20SW; 
T15S,  RlOE,  S29NW;  T15S,  RlOE, 
S29SW;  T15S,  RlOE,  S30-S33;  T16.5S, 
R9.5E,  SlNW;  T16.5S.  R9.5E,  SlSE; 
T16.5S,  R9.5E,  SlSW;  T16.5S,  R9.5E, 
S2:  T16.5S,  RlOE,  S4SE;  T16.5S,  RlOE. 
S4SW;  T16.5S,  RlOE,  S5SE;  T16.5S, 
RlOE,  S5SW;  T16.5S,  RlOE,  S6SE; 
T16.5S,  RlOE.  S6SW;  T16S.  R9E,  Sl- 
S14;  Ties.  R9E,  S15NE:  T16S,  R9E. 
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S15NW;  TIBS,  R9E,  S15SE;  T16S,  R9E, 
S16NE;  Ties,  R9E,  S16NW;  TieS,  R9E, 
S17NE;  Ties,  R9E,  Sl7NfW;  T16S,  R9E, 
S18NE;  Ties,  R9E,  S19;  TieS,  R9E, 
S28SE;  Ties,  R9E.  S28SW;  T16S,  R9E, 
S30NE;  Ties,  R9E,  S30NW;  T16S,  R9E, 
S30SW;  Ties,  R9E,  S31-S34;  T16S, 
R9E.  S35SW;  TieS.  RlOE.  S4-S7;  TieS. 


RlOE.  S8NE;  TieS,  RlOE,  S8NW;  TieS, 
RlOE,  S18NE;  T16S.  RlOE,  S18NW; 
T17S,  R9E,  S1-S36;  T17S,  RlOE,  S2- 
SIO;  T17S,  RlOE,  SllNW;  T17S,  RlOE, 
SllNE;  T17S,  RlOE,  SllSW;  T17S, 
RlOE,  S13SW;  T17S,  RlOE,  S14NW; 
T17S,  RlOE,  S14SW;  T17S,  RlOE. 
S14SE;  T17S,  RlOE,  S15-S23;  T17S, 


RlOE,  S24NW;  T17S,  RlOE,  S24SW; 
T17S,  RlOE,  S25NW;  T17S,  RlOE, 
S25SW;  T17S,  RlOE,  S2e-S35;  T17S. 
RlOE,  S3eNW;  T17S,  RlOE,  S36SW: 
T18S,  R9E,  Sl-Se;  T18S,  R9E,  S7NE; 
T18S,  R9E,  S7SE;  T18S,  R9E.  S7NW; 
T18S,  R9E,  S8-S11. 

Note:  Map  follows: 
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10  0  10  20    Kilometers 


Dated:  lanuary  12,  2001. 
Kenneth  L.  Smith, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Parts  801,  802  and  803 

Premerger  Notification;  Reporting  and 
Waiting  Period  Requirements 

agency:  Federal  Trade  Commission. 
ACTION:  Interim  rules  with  request  for 
comment. 

summary:  The  Federal  Trade 
Commission  is  amending  the  premerger 
notification  rules,  which  require  the 
parties  to  certain  mergers  or  acquisitions 
to  file  reports  with  the  Commission  and 
with  the  Assistant  Attorney  General  in 
charge  of  the  Antitrust  Division  of  the 
Department  of  Justice  and  to  wait  a 
specified  period  of  time  before 
consununating  such  transactions, 
pursuant  to  Section  7A  of  the  Clayton 
Act.  The  filing  and  waiting  period 
requirements  enable  these  enforcement 
agencies  to  determine  whether  a 
proposed  merger  or  acquisition  may 
violate  the  antitrust  laws  if 
consummated  and,  when  appropriate,  to 
seek  a  preliminary  injunction  in  federal 
court  to  prevent  consummation.  The 
rule  amendments  are  necessary  to 
implement  recent  amendments  to  the 
Clayton  Act,  and  will  increase  the 
clarity  and  improve  the  effectiveness  of 
the  rules  and  the  Notification  and 
Report  Form. 

DATES:  These  interim  rules  are  effective 
February  1,  2001.  Comments  should  be 
filed  no  later  than  March  19,  2001. 
ADDRESSES:  Address  comments 
concerning  these  interim  rules  to  the 
Secretary,  Federal  Trade  Commission, 
Room  159,  600  Pennsylvania  Avenue, 
NW,  Washington,  DC  20580.  or  by  e- 
mail  to  hsr-rules@ftc.gov.  With  regard  to 
the  Paperwork  Reduction  Act,  send  a 
copy  of  any  comments  concerning  the 
burden  estimate,  or  any  other  aspect  of 
the  information  collection,  including 
suggestions  for  reducing  the  biuden,  to 
the  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Room  10202.  Washington,  DC  20503 
(ATTN.:  Edward  Qarke,  Desk  Officer  for 
the  Federal  Trade  Commission). 
FOR  FURTHER  INFORMATION  CONTACT: 
Marian  R.  Bruno,  Assistant  Director,  or 
Karen  E.  Berg,  Attorney,  Premerger 
Notification  Office,  Bureau  of 
Competition,  Room  303,  Federal  Trade 
Commission,  600  Pennsylvania  Avenue, 
NW,  Washington,  DC  20580.  Telephone: 
(202) 326-3100. 
SUPPl£MENTARY  INFORMATION: 

Background 

Section  7 A  of  the  Clayton  Act,  15 
U.S.C.  18a  ("the  act"),  as  added  by  the 


Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976  ("HSR  Act"), 
Pub.  L.  94-435,  90  Stat.  1390,  requires 
all  persons  contemplating  certain 
mergers  or  acquisitions  to  fUe 
notification  with  the  Federal  Trade 
Commission  ("FTC"  or  "Commission") 
and  the  Assistant  Attorney  General  in 
charge  of  the  Antitrust  Division  of  the 
Department  of  Justice  ("Assistant 
Attorney  General")  and  to  wait  a 
designated  period  of  time  before 
consummating  such  transactions. 
Congress  empowered  the  Commission, 
with  the  concurrence  of  the  Assistant 
Attorney  General,  to  require  "that  the 
notification  *  *  *  be  in  such  form  and 
contain  such  documentary  material  and 
information  *  *  *  as  is  necessary  and 
appropriate"  to  enable  the  agencies  "to 
determine  whether  such  acquisitions 
may,  if  consiunmated,  violate  the 
antitrust  laws."  Congress  similarly 
granted  rulemaking  authority  to,  inter 
alia,  "prescribe  such  other  rules  as  may 
be  necessary  and  appropriate  to  carry 
out  the  purposes  of  this  section."  See  15 
U.S.C.  18a(d). 

Pursuant  to  that  authority,  the 
Commission,  with  the  conciurence  of 
the  Assistant  Attorney  General, 
developed  the  Antitrust  Improvements 
Act  Rules  ("the  rules"),  which  are 
codified  in  16  CFR  parts  801,  802  and 
803,  and  the  Notification  and  Report 
Form  for  Certain  Mergers  and 
Acquisitions  ("the  Form"),  which 
appears  at  part  803 — Appendix.  The 
Commission  has  amended  or  revised  the 
rules  and  Form  on  fourteen  prior 
occasions  since  they  were  first 
introduced. 

On  December  21,  2000,  the  President 
signed  into  law  certain  amendments  to 
Section  7A(a)  of  the  Clayton  Act,  15 
U.S.C.  18a(a).  See  Pub.  L.  106-553, 114 
Stat.  2762  ("2000  Amendments").  These 
amendments  are  effective  on  February  1 , 
2001.  The  2000  Amendments  are  the 
first  significant  changes  to  Section  7A 
since  the  passage  of  the  HSR  Act  in 
1976.  These  changes  include: 

•  An  increase  in  the  size-of- 
transaction  threshold  to  $50  million  (in 
place  of  the  previous  $15  million 
threshold). 

•  Elimination  of  the  15  percent  size- 
of-transaction  threshold. 

•  Reportability  of  transactions  valued 
at  greater  than  $200  million  without 
regard  to  "size-of-person."  The  cxirrent 
size-of-person  test  will  continue  in 
place  for  transactions  valued  between 
$50  milUon  and  $200  million. 

•  Adjustment  to  the  size-of- 
transaction  threshold  each  fiscal  year, 
beginning  with  FY  2005,  for  changes  in 
GNP  during  the  previous  year. 


•  Implementation  of  a  tiered  fee 
structure.  The  fee  that  the  acquiring 
person  must  pay  will  be  based  on  the 
value  of  the  voting  seciuities  or  assets 
held  as  a  result  of  the  transaction: 


Size  (value)  of  transaction 

Fee($) 

<  $100  million  

45.000 

$100  million  to  <  $500  million  .... 
$500  million  or  more , 

125,000 
280,000 

The  filing  fee  tiers  will  be  adjusted 
annually,  begiiming  with  FY  2005,  for 
changes  in  GNP  during  the  previous 
year. 

•  Extension  of  the  waiting  period  that 
follows  substantial  compliance  with 
requests  for  additional  information  and 
documentary  material  to  30  days  for 
most  transactions.  The  10-day  post- 
compliance  period  for  cash  tender  offers 
(and  bankruptcy  transactions)  is  not 
changed. 

•  The  end  of  any  waiting  period  that 
would  be  on  a  Saturday,  Sunday  or  legal 
public  holiday  shall  be  the  next  regular 
business  day. 

Statement  of  Basis  and  Purpose  of  the 
Amendments  to  the  Rules  and  Form 

To  implement  these  statutory 
changes,  the  Commission,  with  the 
concurrence  of  the  Assistant  Attorney 
General,  is  promulgating  additional 
amendments  and  revisions  to  the  rules 
and  Form,  as  described  below. 
Generally,  all  references  to  Section 
7A(a)(3)  of  the  Clayton  Act  and  all 
examples  have  been  modified  where 
necessary  to  reflect  the  higher  $50 
million  size-of-transaction  threshold 
and  elimination  of  the  15  percent  size- 
of-transaction  threshold.  In  addition,  the 
Commission  has  taken  this  opportunity 
to  make  minor  ministerial  changes  to 
update  the  rules  and  Form.  In  a  separate 
Federal  Register  dociunent,  the 
Commission  is  amending  Part  2  of  its 
Rules  of  Practice  to  incorporate 
procedures,  as  required  by  the  2000 
Amendments,  for  internal  agency 
review,  upon  petition,  of  requests  for 
additional  or  dociunentary  material 
("second  requests")  regarding  the 
transaction  at  issue. 

Part  801 — Coverage  Rules 

Section  801.1(h):  Notification  Threshold 

Section  801.1(h)  of  the  rules  defines 
the  term  "notification  threshold."  This 
term  does  not  appear  in  the  act,  and  its 
principal  appearance  in  the  rules  is  in 
connection  with  Section  802.21,  an 
exemption  for  certain  incremental 
acquisitions.  In  general,  the  notification 
thresholds  specify  the  levels  of 
ownership  of  the  assets  or  voting 
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securities  of  an  acquired  person  that 
cannot  be  attained  or  exceeded  without 
observing  the  filing  and  waiting  period 
requirements  of  the  Clayton  Act. 

Section  801.1(h),  as  originally 
promulgated  in  1978  (43  FR  33450,  July 
31, 1978),  contained  four  notification 
thresholds:  $15  million;  15  percent;  25 
percent;  and  50  percent.  Several  of  the 
changes  Congress  made  in  the  act  have, 
however,  necessitated  a  complete 
revision  of  this  rule.  In  particular,  the 
elimination  of  the  15  percent  size-of- 
transaction  test,  the  increase  of  the 
monetary  size  of  transaction  test  to  $50 
million,  and  the  introduction  of  a  three- 
tiered  filing  fee  structure  have  all 
affected  this  provision.  The  2001 
thresholds  are:  Assets  and  voting 
secinities  valued  at  greater  than  $50 
million  but  less  than  $100  million; 
assets  and  voting  securities  valued  at 
$100  million  or  greater  but  less  than 
$500  million;  assets  and  voting 
seciuities  valued  at  $500  million  or 
greater;  25  percent  of  the  voting 
securities  of  an  issuer  if  valued  at 
greater  than  $1  billion;  and  50  percent 
of  the  voting  securities  of  an  issuer  if 
valued  at  greater  than  $50  million. 

To  imderstand  the  function  of  the 
notification  thresholds  in  the  rules,  it  is 
necessary  to  look  closely  at  the 
requirements  of  the  act.  Under  the  act  as 
amended,  one  must  file  notification  and 
observe  a  waiting  period  if  at  least  one 
of  the  parties  is  engaged  in  commerce  or 
in  any  activity  affecting  commerce,  in 
certain  transactions  if  the  size-of-person 
test  is  met,  and  if  "as  a  result  of  such 
acquisition,  the  acquiring  person  would 
hold  an  aggregate  total  amount  of  voting 
securities  and  assets  of  the  acquired 
person"  in  excess  of  $50  million 
(emphasis  added).  The  rules  interpret 
this  provision  to  mean  that  all  prior 
acquisitions  of  voting  sectuities  of  an 
issuer  are  held  as  a  result  of  any 
subsequent  acquisition  of  voting 
securities  from  that  issuer.  See  Section 
801.13(a).  This  means  that  once  the  $50 
million  level  is  reached,  every 
acquisition  of  voting  securities  is 
potentially  reportable,  not  just  the  one 
that  first  exceeds  this  amount. 

This  result  is  overly  burdensome  and 
serves  no  law  enforcement  purpose.  To 
avoid  this  consequence,  the  drafters  of 
the  1978  rules  added  the  concept  of 
notification  thresholds  and  Section 
802.21.  The  thresholds  establish  certain 
levels  of  acquisition  likely  to  be  of 
competitive  significance.  Section  802.21 
exempts  all  acquisitions  between  these 
levels  not  meeting  or  exceeding  the  next 
threshold  for  a  period  of  five  years  after 
expiration  or  termination  of  the  waiting 
period  for  the  transaction  which 
initially  crossed  the  prior  threshold. 


(For  more  regarding  the  function  of  the 
notification  thresholds,  see  the 
discussion  of  Section  802.21  below.) 
The  thresholds,  in  conjimction  with 
Section  802.21,  thus  operate  to  inform 
the  agencies  that  if  a  reported 
transaction  is  not  challenged,  the 
acquiring  person  can  acquire  up  to  the 
next  highest  threshold  without  having 
to  file  again. 

Enactment  of  the  new  legislation  has 
required  some  amendments  to  the 
Section  801.1(h)  thresholds  and  has  led 
the  Commission  to  make  other  changes 
as  well.  Raising  the  statutory  size-of- 
transaction  threshold  from  $15  million 
to  $50  million  has  required  changing  the 
lowest  dollar  threshold  in  Section 
801.1(h)  in  the  same  fashion.  At  the 
same  time,  it  appears  logical  that  for 
voting  securities,  50  percent  (as  long  as 
valued  in  excess  of  the  act's  $50  million 
threshold)  should  continue  to  be  the 
highest  reporting  threshold. 
Transactions  resulting  in  an  acquiring 
person  holding  at  least  50  percent  of  the 
voting  securities  of  an  issuer  transfer 
control  of  the  issuer  within  the  meaning 
of  the  rules  and  can  have  greater 
antitrust  significance  than  acquisitions 
between  the  same  parties  resulting  in 
minority  interests.  Any  additional 
acquisitions  by  cm  acquiring  person  that 
already  holds  50  percent  of  the  voting 
securities  of  an  issuer  are  exempted  by 
Section  7A(c)(3)  of  the  act. 

The  Commission  thus  began  its 
consideration  of  appropriate  Section 
801.1(h)  thresholds  recognizing  that  $50 
million  should  be  the  lowest  reporting 
threshold  and  50  percent  (if  greater  than 
$50  million)  the  highest.  The 
Commission  then  addressed  what 
thresholds — if  any — to  have  in  addition 
to  them.  As  with  the  1976  statute,  it  was 
readily  apparent  that  intermediate 
thresholds  are  desirable.  Absent 
additional  thresholds,  a  person 
intending  to  acquire  1  percent  of  an 
issuer  for  $51  million  would  be  able  to 
acqiiire  any  amount  up  to  (but  not 
including)  50  percent  without  another 
reporting  obligation.  The  agencies 
would  thus  have  to  regard  the  one 
percent/$51  million  acquisition  as  a 
much  more  significant  acquisition  than 
may  have  been  contemplated  by  the 
parties. 

While  the  original  1978  ndes 
interposed  two  intermediate  percentage 
thresholds  for  voting  seciuities 
transactions — 15  percent  and  25 
percent — the  Commission  has 
determined  that  the  2001  rules,  with 
one  exception  noted  below,  should 
instead  interpose  intermediate  dollar 
thresholds  ($100  million  and  $500 
million). 


There  are  several  reasons  for  this 
change.  First,  in  enacting  the  new 
legislation.  Congress  eliminated  the 
alternative  15  percent  size-of- 
transaction  test,  leaving  the  size-of- 
transaction  test  based  solely  on  the 
dollar  value  of  the  transaction.  Second, 
in  the  2000  Amendments.  Congress 
established  a  tiered  filing  fee  based  on 
the  dollar  value  of  the  transaction.  In  so 
doing,  Congress  appears  to  have 
concluded  that  there  is  a  positive 
correlation  between  dollar  value  of 
transactions  and  agency  resources 
devoted  to  investigating  them.  The 
tiered  fee  structure  thus  appears  to 
reflect  the  view  that  larger  dollar  value 
transactions  are  more  likely  to  require 
more  antitrust  review  than  smaller  ones. 
These  statutory  changes  led  the 
Commission  to  conclude  that  there  was 
no  longer  any  special  significance  to  be 
attached  to  the  15  percent  level  and  that 
there  is  some  significance  to  the  $100 
million  and  $500  million  levels. 

In  addition  to  these  reasons  for 
adopting  intermediate  dollar  thresholds 
in  Section  801.1(h),  the  Commission 
believes  this  change  will  avoid  certain 
administrative  difficulties  for  the  parties 
and  the  agencies.  The  existence  of  two 
different  sets  of  thresholds,  one  for  fees 
and  another  for  notification 
requirements,  would  create  difficult 
administrative  problems.  For  example, 
suppose  that  the  15  percent  and  25 
percent  thresholds  were  retained,  and 
that  A  plans  to  acquire  26  percent  of  the 
voting  securities  of  B  in  year  1  for  $85 
miUion.  Under  Section  802.21.  A's  filing 
would  enable  A  to  acquire  up  to  50 
percent  of  B  up  through  year  5.  which 
would  put  A  well  above  $100  million. 
In  such  a  scenario,  should  A  be  required 
to  pay  a  $125,000  filing  fee  at  the  time 
of  its  filing?  Or  should  A  be  allowed  to 
pay  a  $45,000  filing  fee  and  to  proceed 
up  to  50  percent  without  paying  any 
additional  fee  even  though  it  would 
hold  in  excess  of  $100  million  of  the 
voting  securities  of  B?  Or  should  A  be 
allowed  to  proceed  up  to  50  percent 
without  filing  but  be  required  to  pay  an 
additional  $125,000  fee  for  crossing  the 
higher  fee  threshold  (or,  perhaps,  be 
required  to  pay  $80,000,  crediting  A  for 
the  $45,000  fee  it  had  already  paid)? 
Using  the  fee  thresholds  as  Section 
801.1(h)  thresholds  avoids  these 
problems.  In  addition,  as  described 
above,  doing  so  appears  consistent  with 
congressional  intent  and  with 
encouraging  efficient  antitrust  review. 

The  25-percent-if-valued-at-greater- 
than-$l -billion  threshold  is  intended  to 
apply  to  progressive  acquisitions  of  the 
stock  of  very  large  issuers.  For  such 
companies,  even  $500  million  may 
represent  a  relatively  small  percentage 
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of  the  stock  and  therefore  an  additional 
threshold  between  $500  million  and  50 
percent  is  necessary.  In  the  case  of 
smaller  issuers  where  just  under  50 
percent  of  the  issuer's  stock  is  valued 
less  than  $1  biUion,  the  25  percent 
threshold  would  be  inapplicable. 

Although  these  new  uixesholds  are 
fairly  self-explanatory,  two  featines  of 
the  new  thresholds  deserve  mention. 
First,  the  three  monetary  thresholds 
apply  to  acquisitions  of  voting  securities 
or  of  assets  but  the  percentage 
thresholds  apply  only  to  acquisitions  of 
voting  securities  (as  is  indicated  by  the 
use  of  the  word  "issuer").  These  new 
thresholds  thus  do  not  introduce 
percentage  notification  thresholds  for 
asset  transactions.  Second,  the  50 
percent  threshold  is  the  highest 
threshold  regardless  of  the 
corresponding  dollar  value.  That  is, 
depending  on  the  size  of  the  issuer 
whose  voting  securities  are  being 
acquired,  the  50  percent  threshold  may 
come  after  any  of  the  monetary 
thresholds.  If,  however,  50  percent  of 
the  stock  of  an  issuer  is  valued  at  $480 
million,  for  example,  there  is  no  higher 
threshold  at,  say,  $500  million  because 
Section  7A(c)(3)  of  the  act  exempts 
acquisitions  above  the  50  percent  level. 
Two  examples  have  been  added  to 
illustrate  the  operation  of  the  new 
thresholds. 

Section  801.  l(j):  Engaged  in 
Manufacturing 

As  a  housekeeping  matter,  the 
definition  of  "engaged  in 
manufocturing"  has  been  amended  to 
reference  the  current  1987  edition  of  the 
Standard  Industrial  Classification 
Manual. 

Section  801. l(m):  The  Act 

The  definition  of  "The  act"  has  been 
amended  to  include  reference  to  the 
2000  Amendments. 

Section  801.10:  Value  of  Voting 
Securities  and  Assets  To  Be  Acquired 

The  last  sentence  in  the  example  to 
Section  801.10  has  been  deleted, 
together  with  corresponding  language  in 
the  Instructions  that  requests 
"approximate  value  "or  "estimated  total 
value"  of  assets  in  Item  2(d]  of  the 
Form.  The  Commission  removed  this 
language  because  a  filing  person  must 
make  as  precise  a  valuation  as  it  can 
under  the  new  filing  fee  structm«. 

Section  801 .11:  Annual  Net  Sales  and 
Total  Assets 

In  Section  801.11(e)(2)(ii)  the 
reference  to  Section  801 .40(c)  has  been 
changed  to  Section  801.40(d)  to  reflect 
the  renumbering  of  that  section. 


Section  801.12:  Calculating  Percentage 
of  Voting  Securities  or  Assets 

Paragraphs  (c)  and  (d)  of  Section 
801.12,  and  the  examples  that  follow 
have  been  removed  because  they  are 
relevant  only  to  a  determination 
whether  the  percentage  of  eissets  being 
held  or  acquired.meets  the  15  percent 
size-of-transaction  test.  Because  this  test 
has  been  eliminated  in  the  2000 
Amendments,  these  paragraphs  and  the 
corresponding  examples  are  no  longer 
applicable.  The  title  of  the  section  has 
also  been  changed  by  dropping  "or 
assets." 

Section  801.15:  Aggregation  of  Voting 
Securities  and  Assets  the  Acquisition  of 
Which  Was  Exempt 

The  reference  to  "A's"  acquisition  of 
less  than  15  percent  of  the  voting 
common  stock  of  X  has  been  deleted 
from  Example  1  following  Section 
801.15.  The  reference  was  originally 
included  to  make  clear  that  "A's" 
acquisition  of  the  common  stock  alone 
would  meet  neither  the  $15  million  nor 
the  15  percent  the  size-of-transaction 
threshold.  The  elimination  of  the  15 
percent  size-of-transaction  threshold  in 
the  2000  Amendments  renders  the 
reference  meaningless,  and  it  has  been 
deleted. 

Section  801.40:  Exempt  Formation  of 
Joint  Venture  or  Other  Corporations 

Section  801.40  has  been  amended  to 
eliminate  the  size-of-person  test  for 
transactions  valued  at  greater  than  $200 
million.  Specifically,  a  new  paragraph 
(b)  has  been  added  to  the  section  which 
makes  an  acquiring  person  in  a  joint 
venture  subject  to  the  act  if  the 
commerce  test  is  satisfied  and  the  size 
of  transaction  is  valued  at  greater  than 
$200  million.  The  only  other  changes  to 
this  section  are  minor  and  follow  from 
the  addition  of  new  paragraph  (b).  They 
are:  Redesignating  the  paragraph  that 
follow  (b);  the  addition  of  "and  (c)"  to 
new  paragraph  (d)  (old  paragraph  (c)), 
which  disciisses  what  assets  of  the  joint 
venture  are  to  be  included;  requisite 
amendments  to  the  example  following 
the  rule  to  reflect  section  and  paragraph 
changes  in  the  rule  itself;  addition  of  a 
new  example  demonstrating  the 
application  of  new  paragraph  (b);  and 
dollar  changes  to  reflect  the  general 
increase  in  the  filing  threshold. 

Part  802 — Exemption  Rules 

Section  802.4:  Acquisitions  of  Voting 
Securities  of  Issuers  Holding  Certain 
Assets  the  Direct  Acquisition  of  Which 
Is  Exempt 

Section  802.4  exempts  the  acquisition 
of  voting  securities  of  issuers  that  hold 


certain  assets  the  direct  acquisition  of 
which  is  exempt  under  the  act  or  the 
rules.  The  rationale  for  this  rule  is  that 
the  applicability  of  an  exemption 
should  not  depend  on  the  form  the 
acquisition  takes,  since  the  antitrust 
analysis  would  be  the  same  whether 
voting  seciuities  or  assets  are  being 
acquired.  A  change  to  the  $15  million 
non-exempt  assets  threshold  in  this 
section  is  not  mandated  by  the  general 
increase  in  the  size-of-transaction 
threshold  from  $15  million  to  $50 
million,  since  the  acquisition  still 
would  be  an  acquisition  of  voting 
securities  of  an  issuer  valued  in  excess 
of  $50  million.  However,  since  the 
threshold  functions  in  the  same  maimer 
as  the  size-of-transaction  test  in  an  asset 
acquisition,  it  appears  consistent  with 
Congressional  intent  to  increase  this 
threshold  to  the  higher  level  as  well. 
Accordingly,  the  Commission  is 
amending  the  references  from  $15 
million  to  $50  million  in  this  nde  and 
its  Examples  1  and  2. 

Section  802.20:  Minimum  Dollar  Value 

The  preamble  to  Section  802.20,  the 
Minimiun  Dollar  Value  Exemption, 
states  that  this  provision  applies  to 
"acquisition[s]  which  would  be  subject 
to  the  requirements  of  the  act  and  which 
satisfly]  section  7A(a)(3)(A)  [the  15 
percent  size-of-transaction  test]  but 
*  *  *  not  *  •  *  section  7A(a)(3)(B)  [die 
$15  million  monetary  size-of-transaction 
test]."  This  rule  exempts  acquisitions  of 
assets  valued  at  less  than  $15  miUion 
regardless  of  the  percentage  of  the  assets 
of  the  acquired  person  they  represent, 
and  also  exempts  acquisitions  of  less 
than  $15  million  of  voting  seciuities 
uidess  the  acquisition  would  confer 
control  of  an  issuer  with  sales  or  assets 
of  $25  million  or  more. 

'The  need  for  Section  802.20  arose 
from  the  dual  natiue  of  the  size-of- 
transaction  test  which  made  reportable 
certain  very  small  transactions  between 
parties  meeting  the  size-of-person  test. 
Absent  Section  802.20,  transactions 
could  meet  the  statutory  size-of- 
transaction  test  even  though  they  fell 
below  the  monetary  size-of-transaction 
test — a  situation,  as  described  below, 
that  cannot  occur  under  the  2000 
Amendments.  The  most  extreme 
example  is  that  of  a  $100  million 
acquiring  person  acquiring  15  percent  of 
the  stock  of  a  subsidiary  of  a  $10  million 
acquired  person  for  a  price  well  below 
$15  milUon.  Without  Section  802.20, 
this  transaction  would  have  been 
reportable  no  matter  how  small  the 
acquisition  price  was.  Similarly,  the 
acquisition  of  15  percent  of  the  assets  of 
a  $10  million  person  would  have  been 
reportable  despite  its  small  dollar  value. 
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One  of  the  2000  Amendments 
eliminates  the  15  percent  size-of- 
transaction  test.  The  removal  of  this  test 
does  away  with  the  primary  cause  of  the 
reportability  of  very  small  transactions 
and  eliminates  any  need  for  Section 
802.20.  In  addition.  Congress  has  also 
increeised  the  monetary  size-of- 
transaction  test  to  $50  million.  These 
two  measures  assure  that  very  small 
transactions  are  never  reportable  imder 
the  new  statutory  scheme.  The  $50 
million  threshold  will  be  an  absolute 
floor,  with  no  transaction  resulting  in  an 
acquiring  person  holding  less  than  that 
amount  of  assets  or  voting  securities"  of 
an  acquired  person  being  reportable. 
Because  the  $50  million  statutory  size- 
of-transaction  threshold  will  be  an 
absolute  floor,  the  minimum  dollar 
value  exemption  contained  in  Section 
802.20  exempting  transactions  falling 
below  that  dollar  threshold  is  no  longer 
needed,  and  is  removed. 

Section  802.21 :  Acquisitions  of  Voting 
Securities  Not  Meeting  or  Exceeding 
Greater  Notification  Threshold 


Section  802.21  is  amended  by  the 
addition  of  paragraph  (b),  which 
addresses  acquisitions  of  voting 
securities  up  to  the  next  notification 
threshold  by  "transitional"  filers,  i.e., 
acquiring  persons  who  filed  using  the 
1978  notification  thresholds  and  who 
have  met  or  crossed  the  threshold  for 
which  they  filed  within  a  year  of  the 
waiting  period's  expiration,  but  whose 
five-year  period  for  making  additional 
acquisitions  under  Section  802.21(a)  has 
not  expired  as  of  February  1 ,  2001  (the 
effective  date  of  the  2000  Amendments). 
Section  802.21(b)  is  an  effort  to  strike  a 
balance  between  the  interests  of  these 
filers  in  being  able  to  rely  on  rules  that 
were  in  effect  when  they  filed,  and  the 
need  of  the  Premerger  Notification 
Office  to  minimize  the  burden  of 
administering  two  different  sets  of 
notification  thresholds  after  February  1, 
2001.  Thus,  transitional  filers  have  one 
year  from  the  effective  date  of  the 
amendments  or  until  the  end  of  the 
original  5-year  period  for  making 
additional  acquisitions,  whichever 
comes  first,  to  acquire  up  to  what  was 
the  next  reporting  threshold  at  the  time 
that  they  filed,  and  they  may  do  so 
without  filing  another  notification,  even 
though  they  might  cross  a  new  2001 
threshold.  Thereafter,  these  acquiring 
persons,  along  with  any  other  acquiring 
persons  filing  on  or  after  February  1 , 
2001,  must  observe  the  2001  thresholds 
contained  in  Section  801.1(h).  The  1978 
notification  thresholds  of  $15  million, 
15  percent,  and  25  percent  (for 
transactions  valued  at  $1  billion  and 
under)  will  be  inapplicable  to  new 


filings  as  of  February  1,  2001.  Four  new 
examples  illustrate  the  application  of 
Section  802.21(b). 

Section  802.31:  Acquisitions  of 
Convertible  Voting  Securities 

The  reference  to  the  acquisition  of 
convertible  voting  securities  being 
exempt  "even  though  they  may  be 
converted  into  15  percent  or  more  of  the 
issuer's  voting  seciuities"  has  been 
removed  from  the  example  to  Section 
802.31  in  response  to  the  elimination  of 
the  15  percent  size-of-transaction 
threshold  by  the  2000  Amendments. 

Section  802.64:  Acquisitions  of  Voting 
Securities  by  Certain  Institutional 
Investors 

Paragraphs  (b)(4)  and  (b)(5)(ii)  of 
Section  802.64  have  been  removed  as 
unnecessary  and  example  1  has  been 
revised  to  correct  an  inaccuracy. 
Paragraphs  (b)(4)  and  (b)(5)(ii)  made  the 
acquisition  of  voting  securities  by  an 
institutional  investor  exempt  if  the 
criteria  in  paragraphs  (b)(1)  through 
(b)(3)  are  satisfied  and  if,  as  a  result  of 
the  acquisition,  the  institutional 
investor  would  not  control  the  issuer 
and  would  hold  voting  securities  of  an 
issuer  valued  at  $25  million  or  less. 
Given  the  increase  in  the  general  filing 
threshold  to  $50  million,  the  acquisition 
described  in  (b)(5)(ii)  would  be 
nonreportable,  so  there  is  no  need  to 
retain  this  exemption.  Since  the  control 
test  in  (b)(4)  was  included  only  to 
prevent  the  exemption  from  being 
applied  to  acquisitions  of  more  than  50 
percent  of  the  stock  of  an  issuer  for  $25 
million  or  less,  it  is  no  longer  required 
with  the  deletion  of  the  $25  million 
alternative  because  acquisitions  at  that 
dollar  amount  are  no  longer  covered  by 
the  act.  Section  802.64  now  exempts 
acquisitions  by  certain  institutional 
investors  which  are  greater  than  $50 
milUon  but  15  percent  or  less.  Example 
1  has  been  revised  to  remove  in  two 
places  the  inaccurate  statement  that 
aggregate  holdings  equal  to  15  percent 
would  not  be  exempt  under  this  section. 

Part  803— Transmittal  Rules 

Section  803.1:  Notification  and  Report 
Form 

Section  803.1  has  been  revised  to 
update  the  address  for  the  Federal  Trade 
Conunission  frtim  6th  Street  & 
Pennsylvania  Avenue,  N.W.,  to  600 
Pennsylvania  Avenue,  NW,  as  now 
designated  by  the  U.S.  Postal  Service. 
The  Federal  Trade  Commission's  Web 
site  has  also  been  added  as  a  source  for 
the  Notification  and  Report  Form. 


Section  803.2:  Instructions  Applicable 
to  Notification  and  Report  Form 

Section  803.2  has  been  revised  to 
change  references  to  Item  9  of  the 
Notification  and  Report  Form  to  Item  8, 
reflecting  the  reorganization  of  the 
Notification  and  Report  Form. 
Paragraph  (b)  was  also  reorganized  to 
correct  an  original  drafting  error.  There 
is  no  additional  revision  of  the  text  of 
this  paragraph. 

Section  803.5:  Affidavits  Required 

Examples  2  and  3  to  this  section  have 
been  amended  to  reflect  the  new 
notification  thresholds.  A  minor 
typographical  error  in  example  2  was 
also  corrected. 

Section  803.9:  Filing  Fee 

Section  803.9  is  a  new  section  on  the 
payment  of  filing  fees.  Previously,  the 
requirement  of  payment  of  a  filing  fee 
was  not  contained  in  the  Clayton  Act  or 
in  the  HSR  rules  themselves,  but  was 
found  at  Pub.  L.  103-317,  amending 
Section  605  of  Title  VI  of  Pub.  L.  101- 
162, 103  Stat.  1031.  The  2000 
Amendments  build  a  filing  fee  structure 
into  the  Clayton  Act  for  the  first  time 
and  base  the  filing  fee  on  the  aggregate 
total  amount  of  voting  securities  and 
assets  held  as  a  result  of  the  acquisition. 
Because  "aggregate  total  amount  *   *   • 
held"  is  a  concept  defined  and 
developed  in  the  rules,  the  Commission 
beUeves  it  is  appropriate  that  the  rules 
contain  instructions  for  the  appUcation 
of  this  concept  to  the  proper  payment  of 
fees  required  under  the  statute. 

Section  803.9  is  very  straightforward: 
paragraph  (a)  mandates  that  each 
acquiring  person  (except  as  provided  in 
paragraphs  (b)  and  (c),  explained  below) 
shall  pay  the  filing  fee  required  by  the 
Clayton  Act  (as  amended)  to  the  Federal 
Trade  Commission,  and  that  no 
additional  fee  is  due  to  the  Department 
of  Justice.  Paragraph  (a)  is  followed  by 
a  number  of  examples  designed  to 
illustrate  how  to  apply  the  new 
graduated  fee  schedule  to  various  types 
of  transactions. 

Paragraphs  (b)  and  (c)  create 
exceptions,  in  the  case  of  consolidations 
and  in  certain  cases  where  an  acquiring 
entity  has  two  ultimate  parent  entities, 
to  the  rule  that  every  acquiring  person 
must  pay  a  filing  fee.  Consolidations  are 
transactions  where  both  parties  lose 
their  pre-acquisition  identities,  and  a 
new  corporation  is  formed.  Both  parties 
are  deemed  "acquiring  persons"  under 
the  rules  and,  absent  these  exceptions, 
each  would  have  to  pay  a  filing  fee. 
Similarly,  where  an  entity  is  owned  50/ 
50  by  two  persons,  each  is  deemed  to 
control  the  entity  and  to  be  an 
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"acquiring  person"  when  that  entity 
makes  an  acquisition.  While  the  2000 
Amendments  do  not  mandate  these 
changes,  we  believe  they  are  appropriate 
in  these  limited  circiunstances. 
Consolidations  are  reviewed  by  the 
agencies  in  the  same  manner  as  mergers, 
which  require  only  one  filing  fee.  The 
absence  of  additional  resource 
requirements  to  review  consolidations 
argues  against  requiring  two  filing  fees 
in  such  transactions.  In  transactions  in 
which  there  are  two  acquiring  persons 
that  would  have  the  same  responses  to 
items  5  through  8  of  the  Notification 
and  Report  Form,  those  two  acquiring 
persons  would  have  no  significant 
business  activities  outside  of  the  jointly 
controlled  acquisition  vehicle. 
Accordingly,  the  agencies  are  again 
essentially  reviewing  one  transaction 
and  a  single  filing  fee  seems  appropriate 
for  this  type  of  transaction  as  well. 
Eliminating  the  double  fee  for  these 
transactions  is  non-controversial  and 
benefits  potential  filing  parties;  thus  this 
change  has  been  included  with  the 
interim  amendments  so  it  can  take  effect 
on  February  1. 

Paragraph  (d)  of  Section  803.9 
contains  specific  instructions  for 
payment  of  the  filing  fee  and  refers  filers 
to  the  Instructions  to  the  Form  for  more 
specific  electronic  wire  transfer 
payment  ("EWT")  information.  The 
preferred  method  of  payment  is  EWT; 
thus  this  method  of  payment  is 
highlighted. 

Paragraph  (e)  provides  that  no  filing 
fee  or  part  of  the  filing  fee  shall  be 
refunded,  except  where  Conunission 
staff  determines  the  transaction  was  not 
reportable  on  its  face  under  the  rules.  It 
is  currently  Commission  practice  to 
refund  filing  fees  only  in  such  instances, 
but  paragraph  (e)  is  added  to  codify  that 
practice  and  give  notice  that  acquiring 
persons  will  not  receive  partial 
reimbursement  of  their  fee  in  the  event 
they  overvalue  a  transaction. 

Section  803.10:  Running  of  Time 

Section  803.10  has  been  amended  to 
reflect  the  fact  that  imder  the  2000 
Amendments  the  waiting  period  for 
requests  for  additional  information- or 
documentary  materials  expires  30  days 
following  substantial  compliance.  The 
section  is  also  amended  such  that  a 
waiting  period  that  would  expire  on  a 
Saturday,  Sunday  or  legal  public   ' 
holiday,  is  extended  to  the  end  of  the 
next  regular  business  day.  Section 
803.10  has  also  been  amended  to  correct 
the  addresses  of  the  Commission  and 
the  Department  of  Justice  for  the 
delivery  of  premerger  notifications.  As  a 
housekeeping  matter,  paragraph  (b)  now 
contains  a  reference  to  11  U.S.C.  363(b) 


to  codify  the  ciurent  practice  that 
bankruptcy  matters  are  subject  to  the 
shortened  waiting  period  afforded  cash 
tender  offers.  Paragraph  (c)  was  also 
reorganized  to  correct  an  original 
drafting  error.  There  is  no  additional 
revision  of  the  text  of  this  paragraph. 

In  addition.  Example  1  following 
Section  803.10  has  been  removed.  It 
originally  illustrated  the  concept  that 
the  20-day  second  request  waiting 
period  cannot  cut  short  the  original  30- 
day  waiting  period  for  a  non-801.30 
acquisition.  The  2000  Amendments 
extend  the  second  request  waiting 
period  for  non-801.30  transactions  from 
20  to  30  days;  thus,  the  hypothetical 
situation  in  Example  1  coiild  no  longer 
occur,  and  it  is  pointless  to  retain  this 
example  in  the  rules.  Former  example  2 
has  been  amended  to  reflect  the  30-day 
second  request  waiting  period. 

Section  803.20:  Requests  for  Additional 
Information  or  Documentary  Material 

Section  803.20(c)(2)  and  its  example 
have  been  amended  in  response  to  the 
2000  Amendments  to  change  the  request 
for  additional  information  or 
documentary  material  waiting  period 
from  20  to  30  days.  As  with  Section 
803.10  above,  the  rule  now  contains 
added  references  to  11  U.S.C.  363(b)  to 
codify  that  bankruptcy  matters  are 
subject  to  the  shortened  waiting  periods 
afforded  cash  tender  offers. 

This  section  has  also  been  amended  to 
reflect  the  fact  that  a  second  request  to 
an  acquired  person  in  a  bankruptcy 
transaction  covered  by  11  U.S.C.  363(b) 
does  not  extend  the  waiting  period.  That 
section  of  the  Bankruptcy  Code  provides 
that  subsection  (e)(2)  of  Section  7A  of 
the  Clayton  Act,  which  deals  with  how 
second  requests  affect  the  waiting 
period,  shall  apply  to  such  bankruptcy 
transactions  in  the  same  manner  as  such 
subsection  (e)(2)  applies  to  a  cash  tender 
offer. 

Part  803 — Appenilix:  Premerger 
Notification  and  Report  Form 

The  first  Premerger  Notification  and 
Report  Form  (the  "Form")  was 
published  on  July  31, 1978,  and  was 
subsequently  amended  in  1987,  with 
additional  minor  changes  made  in  1990 
and  1995.  The  Commission  is  altering  . 
the  Form  again  to  accommodate  the 
2000  Amendments,  as  well  as  to 
implement  some  administrative  changes 
that  were  proposed  and  received  public 
comment  in  1994.  See  59  PR  30545 
(June  14,  1994),  id.  at  46365  (Sept.  8, 
1994)  (extending  comment  period).  Not 
all  of  the  changes  proposed  in  1994 
have  been  implemented,  since  several  of 
the  proposed  changes  were 
controversial,  and  re-proposal  and 


comment  regarding  those  changes 
would  be  appropriate  prior  to 
implementation.  Those  proposed 
changes  will  be  addressed  again  in 
subsequent  rulemakings. 

Substantively,  there  is  little  change  in 
the  Form  and  the  additions  are 
relatively  minor.  The  first  page  will  now 
solicit  information  on  the  filing  fee  paid 
and  method  of  payment.  The  first  page 
of  the  Form  will  also  ask  for  a  voluntary 
listing  of  foreign  competition  authorities 
which  the  filing  party  believes  will  be 
notified  of  the  proposed  transaction. 
There  will  be  boxes  to  check  if  the  filing 
is  a  corrective  filing  for  a  transaction 
that  has  already  been  consummated  or 
a  filing  subject  to  the  special  shortened 
waiting  period  afforded  bankruptcy 
transactions  under  11  U.S.C.  363(b). 
Former  Items  10(a)  and  (b)  are 
redesignated  as  Items  1(g)  and  (h),  and 
Items  1-3  are  reorganized  with  certain 
items  redesignated  for  clarity  and  ease 
of  completion  and  processing.  The  only 
amendment  to  Item  4  is  a  revision  to 
reflect  a  change  in  Seciuities  and 
Exchange  Commission  filing 
requirements.  Items  5-7  are  imchanged. 
Former  Item  8  (Vendor- Vendee 
relationships)  is  removed.  Former  Item 
9  is  redesignated  as  Item  8.  These 
changes  are  discussed  in  more  detail 
below,  in  the  order  in  which  they 
appear  on  the  Form. ' 

General  Instructions 

Several  minor  changes  have  been 
made  to  update  the  general  instructions. 
The  address  in  the  Information 
paragraph  for  the  Federal  Trade 
Commission  has  been  updated  from 
"6th  St.  &  Pa.  Avenue,  N.W.."  to  "600 , 
Permsylvania  Ave,  NW,"  as  now 
designated  by  the  U.S.  Postal  Service. 
The  Definition  paragraph  will  include  a 
reference  to  the  Federal  Register  cite  for 
these  rules.  The  general  instruction  for 
Items  5  though  8  and  the  Appendix  is 
expanded  to  clarify  that  the  acquired 
person  should  limit  its  response  to  these 
items  to  the  assets  being  sold  or  to  the 
issuer(s)  whose  voting  securities  are 
being  acquired  as  provided  in  Section 
803.2(b).  Acquired  persons  have  often 
failed  to  limit  their  responses  in  this 
manner,  and  this  clarification  should 
remove  any  confusion.  This  expanded 
direction  is  also  reiterated  in  the 
specific  instructions  for  these  items. 

The  Filing  section  of  the  general 
instructions  is  updated  to  give  the 
current  addresses  of  the  Commission 
and  the  Department  of  Justice.  It  has 
also  been  revised  to  limit  the  number  of 
original  affidavits  and  certification 
pages  which  must  accompany 
premerger  filings  as  provided  by  Formal 
Interpretation  16  (Nov.  24, 1999). 
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•"ormal  Interpretation  16  changed  the 
policy  of  the  Premerger  Notification 
Office  to  allow  filing  persons  to  submit 
only  one  original  affidavit  and 
certification  with  their  filings  instead  of 
five  originals  as  previously  required. 
The  notarized  original  and  one  copy 
(with  one  set  of  documentary  materials) 
should  be  submitted  to  the 
Commission's  Premerger  Notification 
Office  and  three  copies  (with  one  set  of 
dociimentary  materials)  should  be 
submitted  to  the  Department  of  Justice. 

item  by  Item 

Fee  Information.  With  the  new  tiered 
fee  schedule,  a  space  has  been  added  to 
the  first  page  of  the  Form  to  elicit 
information  regarding  payment  of  the 
filing  fee.  The  filing  fee  is  based  on  the 
aggregate  total  amount  of  assets  and 
voting  seciu'ities  to  be  held  as  a  result 
of  the  acquisition. 

Amount  paid.  The  payer  should  enter 
the  amount  of  the  fee  paid  in  the  space 
where  indicated.  Should  the  fee  be 
based  on  an  amoiuit  that  differs  from  the 
acquisition  price,  or  if  the  acquisition 
price  is  imdetermined  and  may  fall 
within  a  range  that  straddles  two  filing 
fee  thresholds,  an  explanation  of  the 
value  reported  is  required  to  be 
submitted  with  the  Form.  The 
explanation  should  include  discussion 
of  adjustments  to  the  acquisition  price, 
a  description  of  any  exempt  assets  and 
their  value,  and  the  valuation  methods 
used.  To  assist  parties  in  making  a 
proper  determination  of  the  value  of  the 
assets  or  voting  securities  to  be  held,  a 
separate  Valuation  Worksheet  can  be 
obtained  from  the  Premerger 
Notification  Office  ("PNO").  Although 
the  PNO  initially  considered  making 
this  Worksheet  an  appendix  to  the 
Form,  the  Commission  chose  to  make 
this  Worksheet  optional  in  order  to  ease 
the  burden  on  filing  parties.  However, 
use  of  the  Worksheet  or  something 
similar  is  strongly  encouraged  and 
should  facilitate  an  accurate  valuation 
of  the  acquisition. 

Method  of  Payment.  This  section  has 
been  added  to  the  Form  to  facilitate 
processing  of  fee  payments  with  a 
minimal  biu-den  on  the  filing  parties. 
Although  instructions  concerning  the 
filing  fee  and  the  transmission  of  EWT 
payments  have  not  previously  appeared 
on  the  Form,  these  instructions  closely 
track  the  filing  fee  information  that 
historically  has  been  available 
informally  from  the  PNO.  The  acquiring 
person  is  responsible  for  ensiuing  full 
payment  of  the  fee  at  the  time  of  filing. 
Fees  are  payable  in  U.S.  cmrency  to  the 
Federal  Trade  Commission  by  bank 
cashier's  check,  certified  check  or 
electronic  wire  transfer,  although  the 


preferred  method  of  payment  is  by 
electronic  wire  transfer.  Section  31001 
of  the  Debt  Collection  Improvement  Act 
of  1996,  Pub.  L.  104-134,  110  Stat. 
1321-358  ("DCIA"),  provides  that 
Federal  agencies  shall  require  each 
person  doing  business  with  those 
agencies  to  furnish  the  person's 
taxpayer  identification  niunber  to  that 
agency.  The  DCIA  defines  "doing 
business  with"  to  include  entities  that 
have  been  assessed  a  fine,  fee,  royalty  or 
penalty  by  an  agency,  which  would 
appear  to  include  persons  required  to 
pay  HSR  filing  fees.  Thus,  this  section 
requests  the  taxpayer  identification 
number  or  social  security  number  «f  the 
acquiring  person,  and  the  payer  of  the 
fee  if  different  from  the  acquiring 
person.  If  the  acquiring  person  or  payer 
of  the  fee  is  a  natural  person,  a  social 
seciuity  number  should  be  given  instead 
of  the  taxpayer  identification  niunber.  If 
the  acquiring  person  or  payer  is  a 
foreign  person,  an  identifjring  number 
need  not  be  provided. 

For  EWTs,  additional  payment 
information  is  requested  in  this  section 
of  the  Form.  As  the  use  of  EWT  for 
payment  of  the  filing  fee  has  increased, 
it  has  become  apparent  that  additional 
information  is  needed  for  Commission 
staff  to  accurately  pair  each  EWT  with 
the  HSR  filing  to  which  it  pertains. 
Experience  has  shown  that  the  EWT 
confirmation  number,  the  name  of  the 
institution  where  the  wire  transfer 
originated,  and  the  name  of  the  payer  if 
it  differs  fttjm  the  person  filing  are  all 
needed.  The  information  received  will 
ensure  rapid  and  acciu-ate  identification 
of  receipt  of  payment  for  payers 
utilizing  EWT. 

Notification  for  an  Acquisition  That  Has 
Been  Consummated  in  Violation  of  the 
HSR  Act 

As  proposed  in  1994,  a  question  has 
been  added  to  the  preamble  of  the  Form 
that  requires  reporting  persons  to 
indicate  if  the  filing  is  a  corrective  filing 
being  made  for  an  acquisition  that  has 
already  been  consummated  in  violation 
of  the  act.  Several  times  each  year, 
persons  file  premerger  notifications  for 
acquisitions  that  have  been 
consununated  without  filing  notification 
and  observing  the  appropriate  waiting 
period.  Persons  who  have  consiunmated 
acquisitions  in  violation  of  the  act  are 
advised  to  make  a  corrective  filing  as 
soon  as  possible. 

As  explained  in  the  1994  Notice  of 
Proposed  Rulemaking,  the  PNO  has 
established  procedures  for  processing 
corrective  filings  and  conducting  a 
preliminary  review  to  determine 
whether  to  refer  the  violation  to  the 
appropriate  litigation  office  for  further 


investigation  and  a  possible  civil 
penalty  action.  The  PNO  also  monitors 
persons  who  have  violated  the  act  in 
order  to  identify  repeat  offenders. 
Responses  to  this  question  will  enable 
the  PNO  to  identify  corrective  filings 
promptly  thereby  assisting  the  PNO  in 
its  processing  of  these  filings. 
Additional  information  and  procedures 
for  submission  of  corrective  filings  can 
be  found  on  the  PNO  Web  page  at 
www.ftc.gov/bc/hsr/hsT.htm. 

If,  after  February  1,  2001,  parties 
discover  that  there  was  an  acquisition 
made  prior  to  February  1,  2001,  that  was 
subjecrto  the  reporting  requirements  of 
the  act  but  for  which  a  filing  was  not 
made,  the  parties  must  file  a  corrective 
filing  even  though  the  transaction 
would  not  be  reportable  imder  the  2000 
Amendments.  The  acquisition  is 
governed  by  the  law  in  effect  at  the  time 
of  closing.  Note  also  that  the  corrective 
filing  wotild  be  subject  to  the  new  filing 
fee  structiu^  [i.e.,  a  violation  valued  in 
excess  of  $500MM  would  require  a 
$280,000  filing  fee  with  the  corrective 
filing). 

Transactions  Subject  to  Foreign 
Antitrust  Reporting  Requirements 

The  Form  is  further  amended  to  add 
a  space  for  reporting  persons  to  indicate 
if  the  filing  is  subject  to  foreign  antitrust 
reporting  requirements  and  requests  the 
voluntary  submission  of  the  name(s)  of 
any  foreign  antitrust  or  competition 
authorify  that,  based  upon  the 
knowledge  or  belief  of  the  filing  person 
at  the  time  of  the  filing,  has  been  or  will 
be  notified  of  the  proposed  transaction 
and  the  date  or  anticipated  date  of  such 
notification.  This  question  on  the  Form 
was  originally  proposed  in  1994  as 
mandatory  but,  based  on  the  comments 
received,  the  Commission  has  decided 
to  make  providing  this  information 
voluntary.  The  filing  person  should 
respond  based  on  its  knowledge  or 
belief  "at  the  time  of  the  filing."  The 
reasons  for  such  amendments  are 
discussed  below. 

Since  the  implementation  of  the  HSR 
premerger  notification  program  on 
September  5, 1978,  the  potential  for 
multiple  jurisdiction  notifications 
relating  to  a  proposed  merger  or 
acquisition  has  grown  substantially. 
This  growth  appears  to  be  due  to  the 
significant  increase  in  the  number  of 
foreign  antitrust  authorities  with  a  wide 
variety  of  mandatory  or  voluntary  pre- 
or  post-acquisition  notification 
requirements,  as  well  as  to  an  increase 
in  companies  that  conduct  a  variefy  of 
businesses  in  different  countries. 

Because  of  the  development  of  merger 
notification  programs  in  other  countries, 
the  U.S.  antitrust  enforcement  agencies 
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have  engaged  in  efforts  to  foster 
communication  and  cooperation  among 
antitrust  authorities.  Providing 
premerger  notification  that  a  transaction 
is  subject  to  review  by  other 
jurisdictions  alerts  the  U.S.  enforcement 
agencies  to  the  presence  of  assets  in 
those  jurisdictions  that  may  directly 
affect  U.S.  conunerce.  It  may  also 
facilitate  identification  of  competitors  in 
those  jurisdictions  that  participate  in  a 
U.S.  market  identified  in  the  subject 
transaction.  The  experience  of  the 
enforcement  agencies  has  shown  that 
cooperative  efforts  with  foreign    ^ 
jurisdictions  can  enhance  the 
enforcement  of  the  antitrust  laws  against 
foreign  mergers  that  may  adversely 
affect  U.S.  commerce.  Alerting  the 
agencies  at  the  time  of  filing  that 
multiple  jurisdiction  filings  will  be 
made  will  enable  the  agencies  to 
communicate  with  foreign  counterparts 
only  to  the  extent  that  statutorily 
protected  information  is  not  disclosed. 
However,  early  notice  of  multiple 
jurisdiction  filings  will  also  enable  the 
agencies,  where  appropriate,  to  seek 
consent  of  the  parties  to  enable  more 
extensive  cooperation  between  or 
among  antitrust  authorities  in 
conducting  their  investigations.  Because 
numerous  foreign  jurisdictions  may  be 
involved,  some  of  which  may  not  have 
been  identified  at  the  time  the  parties  to 
a  transaction  are  otherwise  prepared  to 
file  their  notification,  the  question  has 
been  modified  from  the  1994  proposal 
to  provide  that  the  response  to  this  item 
shoiUd  be  made  "to  the  knowledge  or 
belief  of  the  filing  person  at  the  time  of 
the  filing  of  this  notification." 

Transactions  Subject  to  the  Bankruptcy 
Code 

A  new  question  in  the  preamble  of  the 
Form  requires  both  the  acquiring  and 
the  acquired  persons  to  identify  whether 
the  acquired  person's  filing  is  being 
made'by  a  trustee  in  bankruptcy  or 
debtor-in-possession  subject  to  Section 
363(b)  of  the  Bankruptcy  Code.  11 
U.S.C.  363(b).  This  information  will 
provide  immediate  notice  to  the 
enforcement  agencies  that  the 
transaction  is  subject  to  the  special, 
truncated  waiting  period  of  Section 
363(b),  with  an  initial  waiting  period  of 
15  days. 

The  rule  as  proposed  in  the  1994 
Notice  of  Proposed  Rulemaking  required 
only  the  acquired  person  to  respond. 
However,  the  agencies'  goal  of  a  more 
expeditious  and  efficient  review  of 
acquisitions  subject  to  Section  363(b)  of 
the  Bankruptcy  Code  would  be  better 
achieved  by  requiring  all  filing  persons 
to  respond  to  this  question.  Parties  to  an 
acquisition  do  not  always  file 


simultaneously  and  in  those  instances 
when  the  acquiring  person  may  file  first, 
the  agencies  will  be  alerted  immediately 
that  the  shortened  waiting  period  is 
applicable  and  that  expedited  review  is 
necessary. 

Early  Termination 

The  first  page  of  the  Form  provides  a 
box  for  requesting  early  termination  of 
the  waiting  period.  The  former 
instructions  for  this  item  noted  that 
notification  of  each  grant  of  early 
termination  would  be  published  in  the 
Federal  Register  as  required  by  Section 
7A(b)(2)  of  the  act.  This  instruction  has 
been  amended  to  include  mention  of  the 
current  PNO  practice  of  publishing 
grants  of  early  termination  on  the 
Commission's  web  site.  As  the  use  of 
electronic  communications  has  grown 
enormously,  it  is  often  easier  for  parties 
to  seek  information  on  the  World  Wide 
Web  rather  than  wait  for  publication  of 
the  Federal  Register.  The  PNO  has  been 
posting  grants  of  early  termination  on  its 
Web  page  since  1998. 

Items  1  Through  3 

These  three  items  have  been 
reorganized  and  some  subsections  are 
redesignated  for  ease  of  completion  by 
the  parties  and  efficiency  of  processing 
and  review  by  the  agencies.  These  items 
request  the  same  basic  information  as 
before,  with  minor  additions  and 
deletions. 

Item  1,  as  before,  seeks  backgroimd 
information  about  the  person  making 
the  filing.  The  primary  change  is  that 
former  Item  10  is  now  redesignated  as 
Items  1(g)  and  1(h).  These  items  are 
updated  to  request  the  isx  niunber  and 
e-mail  address  of  contact  persons. 

Item  2  seeks  information  about  the 
ultimate  parent  entities  and  the  value  of 
the  assets  or  voting  seciuities  to  be  held, 
and  reflects  the  new  filing  thresholds. 
This  item  has  one  new  addition  in  Item 
2(e)  which  requires  the  acquiring 
persons  to  provide  the  name  of  the 
person(s)  who  performed  any  fair 
market  valuation  used  to  determine  the 
aggregate  total  value  of  the  transaction. 
Now  that  the  amount  of  the  filing  fee  is 
based  on  the  value  of  the  acquired 
person's  assets  or  voting  seciuities  to  be 
held  by  the  acquiring  person,  the 
determination  of  that  value  has 
increased  in  importance.  Although  the 
agencies  would  initially  contact  the 
person  listed  for  that  purpose  in  Items 
1(g)  and  (h)  should  any  questions  arise 
regarding  information  supplied  on  the 
Form,  this  addition  should  help  the 
parties  and  the  agencies  pinpoint  who 
would  be  most  knowledgeable  on  the 
issue  of  valuation. 


Item  3  focuses  on  the  description  of 
the  acquisition  and  the  details  of  the 
assets  and  voting  securities  being 
acquired.  References  to  "approximate" 
or  "estimated"  values  have  been  deleted 
as  the  new  tiered  fee  structure  requires 
valuation  to  be  made  with  greater 
certainty.  As  a  housekeeping  matter. 
Item  3(b)(i),  which  requests  information 
for  acquisitions  of  assets,  has  been 
amended  to  remove  the  reference  to 
Section  801.40.  This  reference  has 
proven  to  be  irrelevant  to  completion  of 
this  item.  Item  3(c),  requesting 
information  about  voting  seciuities 
acquisitions,  has  been  amended  by 
deleting  the  last  sentence  referencing 
the  15  percent  and  $15  million  size-of- 
transaction  tests.  Former  Item  2(c)(vii), 
requesting  the  percentage  of  each  class 
of  securities  which  will  be  held  by  the 
acquiring  person,  has  also  been  removed 
because  this  information  has  proven  to 
be  of  minimal  benefit  in  the  agencies' 
premerger  analysis. 

Item  4  The  SEC  eliminated  Schedule 
14D-1  effective  January  24,  2000,  by 
combining  the  existing  schedules  for 
issuer  and  third-party  tender  offers  into 
one  schedule  available  for  all  tender 
offers,  entitled  "Schedule  TO."  See  17 
CFR  240.14D-100;  www.sec.gov/rules/ 
finaiy33-7760.htm.  Consequently,  Item 
4(a)  is  now  amended  to  require 
production  of  a  Schedule  'TO  instead  of 
a  Schedule  14d-l  if  the  acquisition  is  a 
tender  offer. 

Removal  of  Former  Item  8:  Vendor/ 
Vendee  Relationships 

Former  Item  8  asked  for  information 
about  any  vendor-vendee  relationship 
between  reporting  parties  during  the 
most  recent  year  with  respect  to  any 
manufactiired  product.  Responses  to 
this  item  were  intended  to  aleri  the 
enforcement  agencies  to  the  potential 
risks  of  vertical  foreclosure  or  increased 
vertical  integration  in  a  given  industry. 
However,  the  agencies  have  found  that 
they  have  not  needed  to  rely  on  Item  8 
to  learn  about  transactions  that  present 
vertical  concerns.  In  addition,  the 
specific  data  provided  in  response  to 
Item  8  on  manufactured  product  sales 
between  filing  persons  are  of  limited  use 
in  determining  whether  the  proposed 
acquisition  will  resiUt  in  a  vertical 
integration  or  foreclosure  that  wiU 
unreasonably  restrain  trade.  In  view  of 
both  the  biu-den  that  Item  8  may  place 
on  vendees,  particularly  large 
diversified  persons  that  may  piu'chase 
from  other  filing  persons  a  wide  variety 
of  manufactured  products  through 
numerous  subsidiaries  and  divisions, 
and  the  record  of  the  agencies'  limited 
use  of  such  vendor/vendee  data.  Item  8 
is  removed  from  the  Form. 
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Removal  of  Former  Item  8  does  not 
mean  that  vertical  acquisitions  present 
DO  potential  competitive  risks.  "The 
agencies  simply  have  determined  that 
the  information  provided  in  response  to 
this  item  has  not  been  particidarly 
useful  in  identifying  vertical 
relationships  that  may  pose  serious 
threats  to  competition. 

Administrative  Procedure  Act 

The  requirement  to  publish  a  notice  of 
proposed  rulemaking  and  afford  an 
opportunity  for  public  comment  imder 
the  Administrative  Procedure  Act 
("APA"),  5  U.S.C.  553(b).  with  respect 
to  substantive  rule  amendments,  if  any, 
does  not  apply  where  an  agency  for 
good  cause  finds  that  such  procediue 
would  be  "impracticable,  imnecessary, 
or  contrary  to  the  public  interest."  5 
U.S.C.  553(b)(A).  To  the  extent  the  rule 
amendments  described  above  are 
required  by  the  2000  Amendments  to 
the  Clayton  Act,  as  explained  earlier, 
the  time  period  between  the  signing  of 
2000  Amendments  into  law  and  the 
legislation's  effective  date  is  extremely 
brief.  These  rule  changes  are  basic  and 
necessary  to  conform  the  rules  to  the 
2000  Amendments,  particularly  the  new 
$50  million  size-of-transaction 
threshold  and  the  new  tiered  fee 
structure,  so  that  the  Hart-Scott-Rodino 
premerger  notification  program  remains 
functional  with  minimal  confusion  to 
persons  required  to  file.  To  delay 
implementation  beyond  the  effective 
date  of  the  2000  Amendments  in  order 
to  solicit  and  consider  public  comment 
would  leave  rules  in  place  that  do  not 
reflect  the  statutory  changes,  thereby 
creating  conflict  between  the  statute  and 
rules.  Accordingly,  the  Commission  has 
determined  that  prior  notice  of  and 
comment  on  these  rule  amendments 
would  be  impracticable,  unnecessary 
and  contrary  to  the  public  interest. 

These  rule  amendments  also  include 
certain  minor  modifications  to  the  Form 
not  directiy  related  to  the  2000 
Amendments,  most  of  which  were 
already  published  in  proposed  form  for 
public  comment,  as  previously  noted. 
To  the  extent  these  Form  modifications 
include  certain  additional  housekeeping 
matters,  they  are  simple  clarifications  or 
corrections,  with  respect  to  which  the 
Commission  finds  that  a  separate  notice- 
and-comment  period  would  be 
unnecessary  and  not  in  the  public 
interest.  Nonetheless,  the  Commission 
invites  comments  on  the  amended  rules 
and  Forms,  and  reserves  the  right  to 
make  further  modifications  based  on  its 
experience  and  on  any  comments  that 
may  be  received  after  the  amendments 
have  taken  effect. 


Regulatory  Flexibility  Act 

The  Regidatory  Flexibility  Act,  5 
U.S.C.  601-612,  requires  that  the  agency 
conduct  an  initial  and  final  regulatory 
analysis  of  the  anticipated  economic 
impact  of  the  proposed  amendments  on 
small  businesses,  except  where  the 
agency  head  certifies  that  the  reg\ilatory 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  5  U.S.C.  605. 

Because  of  the  size  of  the  transactions 
necessary  to  invoke  a  Hart-Scott-Rodino 
filing,  the  premerger  notification  rules 
rarely,  if  ever,  affect  small  businesses. 
Indeed,  the  recent  amendments  to 
Section  7A  of  the  Clayton  Act,  which 
these  rule  amendments  implement, 
were  intended  to  reduce  the  burden  of 
the  premerger  notification  program  by 
exempting  all  transactions  valued  at  less 
than  $50  million.  Further,  none  of  the 
rule  amendments  expands  the  coverage 
of  the  premerger  notification  rules  in  a 
way  that  would  affect  small  business. 
Accordingly,  the  Commission  certifies 
that  these  rules  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  document  serves  as  the  required 
notice  of  this  certification  to  the  Small 
Business  Administration. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of 
1995,  44  U.S.C.  3501-3518,  requires 
agencies  to  submit  requirements  for 
"collections  of  information"  to  the 
Office  of  Management  and  Budget 
("OMB")  and  obtain  clearance  prior  to  • 
instituting  them.  Such  collections  of 
information  include  reporting, 
recordkeeping,  or  disclosure 
requirements  contained  in  regulations. 
The  HSR  premerger  notification  rules 
and  Form  contain  information 
collection  requirements  as  defined  by 
the  Paperwork  Reduction  Act  that  have 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  under 
OMB  Control  No.  3084-0005  (preceding 
the  latest  HSR  amendments).  As  noted 
earlier,  the  interim  rules  implement 
amendments  to  Section  7A  of  the 
Clayton  Act,  which  reduce  the  burden 
of  the  premerger  reporting  program  by 
exempting  all  transactions  valued  at  less 
than  $50  million.  Because  the  interim 
rules  would  affect  the  information 
collection  requirements  of  the 
premerger  notification  program,  they  are 
being  submitted  to  OMB  for  review 
pursuant  to  the  Paperwork  Reduction 
Act.  The  Supporting  Statement 
accompanying  the  Request  for  OMB 
Review  states  that  the  total  burden 
imposed  on  the  members  of  the  public 
subject  to  the  requirements  of  the  Act, 


including  the  interim  rules,  is  estimated 
to  be  192,089  hours  per  year  (based  on 
fiscal  year  2000  filings).  This  constitutes 
approximately  a  47%  reduction  from 
what  the  burden  estimate  would  be 
absent  the  interim  rules  and  based  on 
the  number  of  fiscal  year  2000  filings. 
As  the  public  comment  period  extends 
beyond  the  interim  rules'  effective  date, 
the  Commission  is  seeking  emergency 
paperwork  clearance  from  OMB  for  the 
collections  of  information  and  burden 
estimates  associated  with  the  rules' 
amendments.  The  Commission  will  seek 
the  ordinary  3-year  clearance 
immediately  thereafter  with  the 
requisite  submissions  to  OMB. 

List  of  Subjects  in  16  CFR  Parts  801, 
802,  and  803 

Antitrust,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  for  the  reasons  stated  in 
the  preamble,  the  Federal  Trade 
Commission  amends  16  CFR  parts  801, 
802,  and  803  as  follows: 

PART  801— COVERAGE  RULES 

1.  Revise  the  authority  citation  for 
part  801  to  read  as  follows: 

Authority:  15  U.S.C.  18a(d). 

2.  Amend  §  801.1  by  revising 
paragraphs  (h),  (j),  and  (m)  to  read  as 
follows: 

§801.1    Definitions. 

***** 

(h)  Notification  threshold.  The  term 
"notification  threshold"  means: 

(1)  An  aggregate  total  amount  of 
voting  securities  and  assets  of  the 
acquired  person  valued  at  greater  than 
$50  million  but  less  than  $100  million: 

(2)  An  aggregate  total  amount  of 
voting  securities  and  assets  of  the 
acquired  person  valued  at  $100  million 
or  greater  but  less  than  $500  million; 

(3)  An  aggregate  total  amount  of 
voting  securities  and  assets  of  the 
acquired  person  valued  at  $500  million 
or  greater; 

(4)  Twenty-five  percent  of  the 
outstanding  voting  securities  of  an 
issuer  if  valued  at  greater  than  $1 
billion;  or 

(5)  Fifty  percent  of  the  outstanding 
voting  securities  of  an  issuer  if  valued 
at  greater  than  $50  million. 

Examples: 

1.  Person  "A"  will  acquire  10  percent  of 
the  voting  securities  of  corporation  "B"  for 
$60  million.  "A"  would  indicate  the  $50 
million  notification  threshold.  "A"  later  will 
acquire  all  of  the  outstanding  voting 
securities  of  "B"  and  will  hold  as  a  result 
voting  securities  of  "B"  valued  at  $600 
million.  "A"  would  indicate  the  50  percent 
notification  threshold  for  the  later  Rling. 
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even  though  the  $100  million  and  $500 
million  notification  thresholds  would  also  be 
crossed  as  a  result  of  the  acquisition. 

2.  Person  "A"  will  acquire  26  percent  of 
the  voting  securities  of  corporation  "B"  for 
$550  million.  "A"  files  for  the  $500  million 
notification  threshold.  Later  "A"  will  acquire 
an  additional  20  percent  of  the  voting 
securities  of  "B"  and  as  a  result  will  hold  46 
percent  of  the  voting  securities  of  "B"  valued 
at  $1.1  billion.  "A"  is  now  required  to  file 
for  the  25  percent  notification  threshold 
despite  the  fact  that  it  already  holds  in  excess 
of  25  percent  of  the  voting  securities  of  "B" 
prior  to  the  current  acquisition.  The  25 
percent  threshold  is  crossed  when  as  the 
result  of  an  acquisition,  25  percent  or  more, 
but  less  than  50  percent,  of  an  issuer's  voting 
securities  are  held  and  those  securities  are 
valued  in  excess  of  $1  billion. 
***** 

(j)  Engaged  in  manufacturing.  A 
person  is  "engaged  in  manufacturing"  if 
it  produces  and  derives  annual  sales  or 
revenues  in  excess  of  $1  million  from 
products  within  industries  2000-3999, 
as  coded  in  the  Standard  Industrial 
Classification  Manual  {1987  edition) 
published  by  the  Executive  Office  of  the 
President,  Office  of  Management  and 
Budget. 
•        •        *        *        • 

(m)  The  act.  References  to  "the  act" 
refer  to  Section  7A  of  the  Clayton  Act, 
15  U.S.C.  18a,  as  added  by  section  201 
of  the  Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  Pub.  L.  94- 
435,  90  Stat.  1390,  and  as  amended  by 
Pub.  L.  106-553.  114  Stat.  2762. 
References  to  "Section  7A( )"  refer  to 
subsections  of  Section  7A  of  the  Clayton 
Act.  References  to  "this  section"  refer  to 
the  section  of  these  rules  in  which  the 
term  appears. 

3.  Amend  §  801.2  by  revising 
Examples  2  and  3  in  paragraph  (d)  to 
read  as  follows: 

f  801  ^    Acquiring  and  acquired  persons. 

***** 

(d)*  •  * 
Examples:  *  *  * 

2.  In  the  above  example,  suppose  the 
consideration  for  Y  consists  of  $8  million 
worth  of  the  voting  securities  of  A.  With 
regard  to  the  transfer  of  this  consideration, 
"B"  is  an  acquiring  person  because  it  will 
hold  voting  securities  it  did  not  previously 
hold,  and  "A"  is  an  acquired  person  because 
its  voting  s^urities  will  be  held  by  B.  Since 
these  voting  securities  are  worth  less  than 
$50  million,  however,  the  acquisition  of 
these  securities  is  not  reportable.  "A"  will 
therefore  report  cis  an  acquiring  person  only 
and  "B"  as  an  acquired  person  only. 

3.  In  the  above  example,  suppose  that,  as 
consideration  for  Y,  A  transfers  to  B  a 
manufacturing  plant  valued  at  $51  million. 
"B"  is  thus  an  acquiring  person  and  "A"  an 
acquired  person  in  a  reportable  acquisition  of 
assets.  "A"  and  "B"  will  each  report  as  both 
an  acquiring  and  an  acquired  person  in  this 


transaction  because  each  occupies  each  role 
in  a  reportable  acquisition. 
***** 

4.  Amend  §  801.4  by  revising 
Examples  1  and  5  in  paragraph  (b)  to 
read  as  follows: 

§801.4    Secondary  acquisitions. 

***** 

(b)*   *   * 

Examples:  1.  Assume  that  acquiring  person 
"A"  proposes  to  acquire  all  the  voting 
securities  of  corporation  B.  This  section 
provides  that  the  acquisition  of  voting 
securities  of  issuers  held  but  not  controlled 
by  B  or  by  any  entity  which  B  controls  are 
secondary  acquisitions  by  "A."  Thus,  if  B 
holds  more  than  $50  million  of  the  voting 
securities  of  corporation  X  (but  does  not 
control  X),  and  "A"  and  "X"  satisfy  Sections 
7A  (a)(1)  and  (a)(2),  "A"  must  file 
notification  separately  with  respect  to  its 
secondary  acquisition  of  voting  securities  of 
X.  "X"  must  file  notification  within  fifteen 
days  (or  in  the  case  of  a  cash  tender  offer,  10 
days)  after  "A"  files,  pursuant  to  §801.30. 

5.  In  example  4  above,  suppose  the 
consideration  paid  by  A  for  the  acquisition 
of  B  is  $60  million  worth  of  the  voting 
securities  of  A.  By  virtue  of  §801. 2(d)(2),  "A" 
and  "B"  are  each  both  acquiring  and 
acquired  persons.  A  will  still  be  deemed  to 
have  acquired  control  of  B,  and  therefore  the 
resulting  acquisition  of  the  voting  securities 
of  X  is  a  secondary  acquisition.  Although  "B" 
is  now  also  an  acquiring  person,  unless  B 
gains  control  of  A  in  the  transaction,  B  still 
makes  no  secondary  acquisitions  of  stock 
held  by  A.  If  the  consideration  paid  by  A  is 
the  voting  securities  of  one  of  A's 
subsidiaries  and  B  thereby  gains  control  of 
that  subsidiary,  B  will  make  secondary 
acquisitions  of  any  minority  holdings  of  that 
subsidiary. 
***** 

5.  Amend  §  801.10  by  revising  its 
example  to  read  as  follows: 

§  801 .1 0    Value  of  voting  securities  and 
assets  to  be  acquired. 

***** 

Exa/np/e.- Corporation  A,  the  ultimate 
peU'ent  entity  in  person  "A."  contracts  to 
acquire  assets  of  corporation  B,  and  the 
contract  provides  that  the  acquisition  price  is 
not  to  be  determined  until  after  the 
acquisition  is  effected.  Under  paragraph  (b) 
of  this  section,  for  purposes  of  the  act,  the 
value  of  the  assets  is  to  be  the  fair  market 
value  of  the  assets.  Under  paragraph  (c)(3), 
the  board  of  directors  of  corporation  A  must 
in  good  faith  determine  the  fair  market  value. 
That  determination  will  control  for  60  days 
whether  "A"  and  "B"  must  observe  the 
requirements  of  the  act;  that  is,  "A"  and  "B" 
must  either  file  notification  or  consummate 
the  acquisition  within  that  time.  If  "A"  and 
"B"  neither  file  nor  consummate  within  60 
days,  the  parties  would  no  longer  be  entitled 
to  rely  on  the  determination  of  fair  market 
value,  and,  if  in  doubt  about  whether 
required  to  observe  the  requirements  of  the 
act,  would  have  to  make  a  second 
determination  of  fair  market  value. 


6.  Amend  §801.11  by  revising  the 
introductory  text  and  the  example  to 
paragraph  (b),  paragraph  (e)(2)(ii),  and 
Examples  1  through  4  to  paragraph  (e), 
to  read  as  follows: 

S  801 .1 1    Annual  net  sales  and  total  assets. 

***** 

(b)  Except  for  the  total  assets  of  a  joint 
venture  or  other  corporation  at  the  time 
of  its  formation  which  shall  be 
determined  pinsuant  to  §  801.40(d)  the 
annual  net  sales  and  total  assets  of  a 
person  shall  be  as  stated  on  the  financial 
statements  specified  in  paragraph  (c)  of 
this  section:  Provided: 
***** 

Example:  Person  "A"  is  composed  of  entity 
A,  subsidiaries  Bl  and  B2  which  A  controls, 
subsidiaries  Cl  and  C2  which  Bl  controls, 
and  subsidiary  C3  which  B2  controls. 
Suppose  that  A's  most  recent  financial 
statement  consolidates  the  annual  net  sales 
and  total  assets  of  Bl,  Cl,  and  C2,  but  not 
B2  or  C3.  In  order  to  determine  whether 
person  "A"  meets  the  criteria  of  Section 
7A(a)(2)(B).  as  either  an  acquiring  or  an 
acquired  person,  A  must  recompute  its 
annual  net  sales  and  total  assets  to  reflect 
consolidation  of  the  nonduplicative  annual 
net  sales  and  nonduplicative  total  assets  of 
B2  and  C3. 
***** 

(e)*  *  * 

(2)*  *  * 

(ii)  Where  applicable,  its  assets  as 
determined  in  accordance  with 
§  801.40(d). 

Examples:  For  examples  1-4,  assume  that 
A  is  a  newly-formed  company  which  is  not 
controlled  by  any  other  entity.  Assume  also 
that  A  has  no  sales  and  does  not  have  the 
balance  sheet  described  in  paragraph  (c)(2)  of 
this  section. 

1.  A  will  borrow  $105  million  in  cash  and 
will  purchase  assets  from  B  for  $100  million. 
In  order  to  establish  whether  A's  acquisition 
of  B's  assets  is  reportable,  A's  total  assets  are 
determined  by  subtracting  the  $100  million 
that  it  will  use  to  acquire  B's  assets  from  the 
$105  million  that  A  will  have  at  the  time  of 
the  acquisition.  Therefore,  A  has  total  assets 
of  $5  million  and  does  not  meet  any  size-of- 
person  test  of  Section  7A(a)(2). 

2.  Assume  that  A  will  acquire  assets  from 
B  and  that,  at  the  time  it  acquires  B's  assets. 
A  will  have  $85  million  in  cash  and  a  factory 
valued  at  $60  million.  A  will  exchange  the 
factory  and  $80  million  cash  for  B's  assets. 
To  determine  A's  total  assets,  A  should 
subtract  from  the  $85  million  cash  the  $80 
million  that  will  be  used  to  acquire  assets 
from  B  and  add  the  remainder  to  the  value 
of  the  factory.  Thus,  A  has  total  assets  of  $65 
million.  Even  though  A  will  use  the  factory 
as  part  of  the  consideration  for  the 
acquisition,  the  value  of  the  fectory  must  still 
be  included  in  A's  total  assets.  Note  that  A 
and  B  may  also  have  to  report  the  acquisition 
by  B  of  A's  non-cash  assets  (i.e.,  the  factory). 
For  that  acquisition,  the  value  of  the  cash  A 
will  use  to  buy  B's  assets  is  not  excluded 
irom  A's  total  assets.  Thus,  in  the  acquisition 
by  B,  A's  total  assets  are  $145  million. 
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3.  Assume  that  company  A  will  make  a 

1 1150  million  acquisition  and  that  it  must  pay 
I  loan  origination  fee  of  $5  million.  A 
lorrows  $161  million.  A  does  not  meet  the 
lize-of-person  test  in  Section  7A(a)(2) 
>ecause  its  total  assets  are  less  than  $10 
million.  $150  million  is  excluded  because  it 
will  be  consideration  for  the  acquisition  and 
$5  million  is  excluded  because  it  is  an 
expense  incidental  to  the  acquisition. 
Therefore,  A  is  only  a  $6  million  person. 
Note  that  if  A  were  making  an  acquisition 
valued  at  over  $200  million,  the  acquisition 
would  be  reportable  without  regeu-d  to  the 
sizes  of  the  persons  involved. 

4.  Assume  that  "A"  borrows  $165  miUion 
to  acquire  $100  million  of  assets  from  "B" 
and  $60  million  of  voting  securities  of  "C." 
To  determine  its  size  for  purposes  of  its 
acquisition  fi'om  "B,"  "A"  subtracts  the  $100 
million  that  it  will  use  for  that  acquisition. 
Therefore,  A  has  total  assets  of  $65  million 
for  purposes  of  its  acquisition  from  "B."  To 
determine  its  size  with  respect  to  its 
acquisition  ft-om  "C,"  "A"  subtracts  the  $60 
million  that  will  be  paid  for  "C's"  voting 
securities.  Thus,  for  purposes  of  its 
acquisition  from  "C",  "A"  has  total  assets  of 
$105  million.  In  the  first  acquisition  "A" 
meets  the  $10  million  size-of-person  test  and 
in  the  second  acquisition  "A"  meets  the  $100 
million  size-of-person  test  of  Section 
7A(a)(2). 

7.  Amend  §  801.12  as  follows: 

a.  Revise  the  heading  of  the  section  to 
1  Bad  "Calculating  percentage  of  voting 
purities."; 

b.  Remove  paragraphs  (c)  and  (d), 
^eluding  the  examples  thereto. 

8 .  Amend  §  801 . 1 3  by  revising 
Examples  1  and  4  to  paragraph  (a),  and 
by  revising  paragraph  (b)(2)(ii)  and  its 
example,  to  read  as  follows: 

§  801 .1 3    Voting  securities  or  assets  to  be 
iMid  as  a  result  of  acquisition. 

*        *        •        * 

(a)*** 

Examples:  1.  Assume  that  acquiring  person 
''A"  holds  $52  million  of  the  voting 
securities  of  X,  and  is  to  acquire  another  $1 
million  of  the  same  voting  secxirities.  Since 
under  paragraph  (a)  of  this  section  all  voting 
securities  "A"  will  hold  after  the  acquisition 
are  held  "as  a  result  of  the  acquisition,  "A" 
will  hold  $53  million  of  the  voting  securities 
of  X  as  a  result  of  the  acquisition.  "A"  must 
therefore  observe  the  requirements  of  the  act 
before  making  the  acquisition,  unless  the 
present  acquisition  is  exempt  under  SecUon 
7A(c),  §  802.21  or  any  other  rule. 
,***** 


II 


Examples:  4.  On  January  1,  company  A 
iK:quired  $60  million  of  voting  securities  of 
company  B.  "A"  and  "B"  filed  notification 
and  observed  the  waiting  period  for  that 
acquisition.  Company  A  plans  to  acquire  $1 
million  of  assets  from  company  B  on  May  1 
of  the  same  year.  Under  §801. 13(a)(3),  "A" 
and  "B"  do  not  aggregate  the  value  of  the 
earlier  acquired  voting  securities  to 
determine  whether  the  acquisition  is  subject 
to  the  act.  Therefore,  the  value  of  the 


acquisition  is  $1  million  and  it  is  not 
reportable. 

***** 

(b)*** 

(2)  *  •  * 

(ii)  Subject  to  the  provisions  of 
§  801.15,  if  the  acquiring  person  has 
acquired  from  the  acquired  person 
within  the  180  calendar  days  preceding 
the  signing  of  such  agreement  any  assets 
which  are  presently  held  by  the 
acquiring  person,  and  the  acquisition  of 
which  was  not  previously  subject  to  the 
requirements  of  the  act  or  the 
acquisition  of  which  was  subject  to  the 
requirements  of  the  act  but  they  were 
not  observed,  then  for  purposes  of  the 
size-of-transaction  tests  of  Section 
7A(a)(2}  and  for  §  801.1(h),  both  the 
acquiring  and  the  acquired  persons  shall 
treat  such  assets  as  though  they  had  not 
previously  been  acquired  and  are  being 
acquired  as  part  of  the  present 
acquisition.  The  value  of  any  assets 
previously  acquired  which  are  subject  to 
this  paragraph  shall  be  determined  in 
accordance  with  §  801.10(b)  as  of  the 
time  of  their  prior  acquisition. 

Example:  Acquiring  person  "A"  proposes 
to  make  two  acquisitions  of  assets  from 
acquired  person  "B,"  90  days  apart,  and 
wishes  to  determine  whether  notification  is 
necessary  prior  to  the  second  acquisition.  For 
purposes  of  the  size-of-transaction  tests  in 
Section  7A(a)(2),  "A"  must  aggregate  both  of 
its  acquisitions  and  must  value  each  as  of  the 
time  of  its  occurrence. 
***** 

9.  Amend  §  801.14  by  revising  the 
introductory  text  of  the  section  and 
Examples  1  and  2  following  paragraph 
(b),  to  read  as  follows: 

§  801 .1 4    Aggregate  total  amount  of  voting 
securities  and  assets. 

For  purposes  of  Section  7A(a)(2)  and 
§  801.1(h),  the  aggregate  total  amount  of 
voting  seciuities  and  assets  shall  be  the 
sum  of: 

***** 

(b)*** 

Examples:  1.  Acquiring  person  "A" 
previously  acquired  $36  milUon  of  the  voting 
securities  (not  convertible  voting  securities) 
of  corporation  X.  "A"  now  intends  to  acquire 
$8  million  of  X's  assets.  Under  paragraph  (a) 
of  this  section,  "A"  looks  to  §  801.13(a)  and 
determines  that  the  voting  securities  are  to  be 
held  "as  a  result  of  the  acquisition.  Section 
801.13(a)  also  provides  that  "A"  must 
determine  the  present  value  of  the  previously 
acquired  securities.  Under  paragraph  (b)  of 
this  section,  "A"  looks  to  §  801.13(b)(1)  and 
determines  that  the  assets  to  be  acquired  will 
be  held  "as  a  result  of  the  acquisition,  and 
are  valued  under  §  801.10(b)  at  $8  million. 
Therefore,  if  the  voting  securities  have  a 
present  value  of  more  than  $42  million,  the 
asset  acquisition  is  subject  to  the 
requirements  of  the  act  since,  as  a  result  of 
it,  "A"  would  hold  an  aggregate  total  amount 


of  the  voting  sectirities  and  assets  of  "X"  in 
excess  of  $50  million. 

2.  In  the  previous  example,  assume  that  the 
assets  acquisition  occurred  first,  and  that  the 
acquisition  of  the  voting  securities  is  to  occur 
within  180  days  of  the  first  acquisition.  "A" 
now  looks  to  §  801.13(b)(2)  and  determines 
that  because  the  second  acquisition  is  of 
voting  securities  and  not  assets,  the  asset  and 
voting  securities  acquisitions  are  not  treated 
as  one  transaction.  Therefore,  the  second 
acquisition  would  not  be  subject  to  the 
requirements  of  the  act  since  the  value  of  the 
securities  to  be  acquired  does  not  exceed  the 
$50  million  size-of-transaction  test. 

10.  Amend  §  801.15  by  revising  the 
introductory  text  of  the  section  by 
revising  the  Examples  1,  2,  4,  6  and  7 
following  paragraph  (c),  to  read  as 
follows: 

§801.15    Aggregation  of  voting  securftiM 
and  assets  the  acquisition  of  wtiicfi  was 
exempt 

Notwithstanding  §  801.13,  for 
purposes  of  determining  the  aggregate 
total  amoimt  of  voting  seciuities  and 
assets  of  the  acquired  person  held  by  the 
acquiring  person  under  Section  7A(a){2) 
and  §  801.1(h),  none  of  the  following 
will  be  held  as  a  result  of  an  acquisition: 
***** 

(c)  *  *  * 

Examples:  1.  Assume  that  acquiring  person 
"A"  is  simultaneously  to  acquire  $51  million 
of  the  convertible  voting  securities  of  X  and 
$12  million  of  the  voting  common  stock  of 
X.  Although  the  acquisition  of  the 
convertible  voting  securities  is  exempt  under 
§  802.31 ,  since  the  overall  value  of  the 
securities  to  be  acquired  is  greater  than  $50 
million,  "A"  must  determine  whether  it  is 
obliged  to  file  notification  and  observe  a 
waiting  period  before  acquiring  the 
securities.  Because  §802.31  is  one  of  the 
exemptions  listed  in  paragraph  (a)(2)  of  this 
rule,  "A"  would  not  hold  theT:onvertible 
voting  securities  as  a  result  of  the  acquisition. 
Therefore,  since  as  a  result  of  the  acquisition 
"A"  would  hold  only  the  common  stock,  the 
size-of-transaction  tests  of  Section  7A(a)(2) 
would  not  be  satisfied,  and  "A"  need  not 
observe  the  requirements  of  the  act  before 
acquiring  the  common  stock.  (Note,  however, 
that  the  $51  million  of  convertible  voting 
securities  would  be  reflected  in  "A's"  next 
regularly  prepared  balance  sheet,  for 
purposes  of  §  801 . 1 1 . ) 

2.  In  the  previous  example,  the  rule  was 
applied  to  voting  securities  the  present 
acquisition  of  which  is  exempt.  Assume 
instead  that  "A"  had  acquired  the  convertible 
voting  securities  prior  to  its  acquisition  of  the 
common  stock.  "A"  still  would  not  hold  the 
convertible  voting  securities  as  a  result  of  the 
acquisition  of  the  common  stock,  because  the 
rule  states  that  voting  securities  the  previous 
acquisition  of  which  was  exempt  also  fall 
within  the  rule.  Thus,  the  size-of-transaction 
tests  of  Section  7A(a)(2)  would  again  not  be 
satisfied,  and  "A"  need  not  observe  the 
requirements  of  the  act  before  acquiring  the 
common  stock. 
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4.  Assume  that  acquiring  person  "B,"  a 
United  States  person,  acquired  from 
corporation  "X"  two  manufacturing  plants 
located  abroad,  and  assume  that  the 
acquisition  price  was  S60  million.  In  the 
most  recent  year,  sales  into  the  United  States 
attributable  to  the  plants  were  $15  million, 
and  thus  the  acquisition  was  exempt  under 
§  802.50(a)(2).  Within  180  days  of  that 
acquisition,  "B"  seeks  to  acquire  a  third  plant 
from  "X,"  to  which  United  States  sales  of  $12 
million  were  attributable  in  the  most  recent 
year.  Since  under  §  801.13(b)(2),  as  a  result 
of  the  acquisition,  "B"  would  hold  all  three 
plants  of  "X,"  and  the  $25  million  limitation 
in  §  802.50(a)(2)  would  be  exceeded,  under 
paragraph  (b)  of  this  rule,  "B"  would  hold 
the  previously  acquired  assets  for  purposes  of 
the  second  acquisition.  Therefore,  as  a  result 
of  the  second  acquisition,  "B"  would  hold 
assets  of  "X"  exceeding  $50  million  in  value, 
would  not  qualify  for  the  exemption  in 
§  802.50(a)(2).'  and  must  observe  the 
requirements  of  the  act  and  file  notification 
for  the  acquisition  of  all  three  plants  before 
acquiring  the  third  plant. 
*         •         •         •         * 

6.  "X"  acquired  55  percent  of  the  voting 
securities  of  M,  an  entity  controlled  by  "Z," 
six  months  ago  and  now  proposes  to  acquire 
50  percent  of  the  voting  stock  of  N,  another 
entity  controlled  by  "Z."  M's  assets  consist 
of  $150  million  worth  of  producing  coal 
reserves  plus  S47  million  worth  of  non- 
exempt  assets  and  N's  assets  consist  of  a 
producing  coal  mine  worth  $100  million 
together  with  non-exempt  assets  mth  a  fair 
market  value  of  $36  million.  "X's" 
acquisition  of  the  voting  securities  of  M  was 
exempt  under  §  802.4(a)  because  M  held 
exempt  assets  pursuant  to  §  802.3(b)  and  less 
than  $50  million  of  non-exempt  assets. 
Because  "X"  acquired  control  of  M  in  the 
earlier  transaction,  M  is  now  within  the 
person  of  "X,"  and  the  assets  of  M  need  not 
be  aggregated  with  those  of  N  to  determine 

if  the  subsequent  acquisition  of  N  will  exceed 
the  limitation  for  coal  reserves  or  for  non- 
exempt  assets.  Since  the  assets  of  N  alone  do 
not  exceed  these  limitations,  "X's" 
acquisition  of  N  also  is  not  reportable. 

7.  In  Example  6,  above,  assume  that  "X" 
acquired  30  percent  of  the  voting  securities 
of  M  and  proposes  to  acquire  40  percent  of 
the  voting  securities  of  N,  another  entity 
controlled  by  "Z."  Assume  also  that  M's 
assets  at  the  time  of  "X's"  acquisition  of  M's 
voting  securities  consisted  of  $90  million 
worth  of  producing  coal  reserves  and  non- 
exempt  assets  with  a  fair  market  value  of  $39 
million,  and  that  N's  assets  currently  consist 
of  $60  million  worth  of  producing  coal 
reserves  and  non-exempt  assets  with  a  ^r 
market  value  of  $28  million.  Since  "X" 
acquired  a  minority  interest  in  M  and  intends 
to  acquire  a  minority  interest  in  N,  and  since 
M  and  N  are  controlled  by  "Z,"  the  assets  of 
M  and  N  must  be  aggregated,  pursuant  to 

§§ 801.15(b)  and  801.13,  to  determine 
whether  the  acquisition  of  N's  voting 
securities  is  exempt.  "X"  is  required  to 
determine  the  current  fair  market  value  of 
M's  assets.  If  the  fair  market  value  of  M's  coal 
reserves  is  unchanged,  the  aggregated  exempt 
assets  do  not  exceed  the  limitation  for  coal 
reserves.  However,  if  the  present  fair  market 


value  of  N's  non-exempt  assets  also  is 
unchanged,  the  present  fair  market  value  of 
the  non-exempt  assets  of  M  and  N  when 
aggregated  is  greater  than  S50  million.  Thus 
the  acquisition  of  the  voting  securities  of  N 
is  not  exempt.  If  "X"  proposed  to  acquire  50 
percent  or  more  of  the  voting  securities  of 
both  M  and  N  in  the  same  acquisition,  the 
assets  of  M  and  N  must  be  aggregated  to 
determine  if  the  acquisition  of  the  voting 
securities  of  both  issuers  is  exempt.  Since  the 
fair  market  value  of  the  aggregated  non- 
exempt  assets  exceeds  $50  million,  the 
acquisition  would  not  be  exempt. 
*         •         *         •         * 

11.  Amend  §  801.20  by  revising  its 
Examples  1  and  2  to  read  as  follows: 

§  801  ^    Acquisitions  subsequent  to 
•xcsading  ttireshoM. 

***** 

Examples:  1.  Person  "A"  acquires  $10 
million  of  the  voting  securities  of  person  "B" 
before  the  effective  date  of  these  rules.  If  "A" 
wishes  to  acquire  an  additional  $41  million 
of  the  voting  securities  of  "B"  after  the 
effective  date  of  the  rules,  notification  will  be 
required  by  reason  of  Section  7A(a)(2). 

2.  In  example  1,  assume  that  the  value  of 
the  voting  securities  of  "B"  originally 
acquired  by  "A"  has  reached  a  present  value 
exceeding  $50  million.  If  "A"  wishes  to 
acquire  any  additional  voting  securities  or 
assets  of  "B,"  notification  will  be  required. 
See  §  801.13(a). 

12.  Amend  §  801.21  by  revising  the 
introductory  text  to  read  as  follows: 

f  801^1    SscuritiM  snd  cash  not 
considarad  aaaats  wtian  acquired. 

For  purposes  of  determining  the 
aggregate  total  amoimt  of  assets  under 
Section  7A(a)(2)  and  §§  801.1(h)(1)  and 
801.13(b): 

***** 

13.  Amend  §  801.30  by  revising 
paragraph  (b)(2)  and  Example  2  to  read 
as  follows: 

§801.30    Tender  offers  and  acquisitions  of 
voting  securities  from  ttiird  parties. 

***** 

(b)*  *  * 

(2)  The  acquired  person  shall  file  the 
notification  required  by  the  act,  in 
accordance  with  these  rules,  no  later 
than  5  p.m.  Eastern  Time  on  the  15th 
(or,  in  ihe  case  of  cash  tender  offers,  the 
10th)  calendar  day  following  the  date  of 
receipt,  as  defined  by  §  803.10(a),  by  the 
Federal  Trade  Commission  and 
Assistant  Attorney  (^neral  of  the 
notification  filed  by  the  acquiring 
person.  Should  the  15th  (or,  in  the  case 
of  cash  tender  offers,  the  10th)  calendar 
day  fall  on  a  weekend  day  or  federal 
hoUday,  the  notification  shall  be  filed 
no  later  theui  5  p.m.  Eastern  Time  on  the 
next  following  business  day. 
*        •        *        •        • 

Examples:  •   •   * 


2.  Acquiring  person  "A"  proposes  to 
acquire  $60  million  of  the  voting  securities 
of  corporation  X  on  a  securities  exchange. 
The  waiting  period  begins  when  "A"  files 
notification.  "X"  must  file  notification  within 
15  calendar  days  thereafter.  The  seller  of  the 
X  shares  is  not  subject  to  any  obligations 
under  the  act. 
***** 

14.  Amend  §801.31  by  revising  the 
example  to  read  as  follows: 

§  801 .31    Acquisitions  of  voting  securities 
by  offerees  In  tender  offers. 

***** 

Example:  Assume  that  "A,"  which  has 
annual  net  sales  exceeding  $100  million, 
makes  a  tender  offer  for  voting  securities  of 
corporation  X.  The  consideration  for  the 
tender  offer  is  to  be  voting  securities  of  A. 
"S,"  a  shareholder  of  X  with  total  assets 
exceeding  $10  million,  washes  to  tender  its 
holdings  of  X  and  in  exchange  would  receive 
shares  of  A  valued  at  $56  million.  Under  this 
section,  "S's"  acquisition  of  the  shares  of  A 
would  be  an  acquisition  separately  subject  to 
the  requirements  of  the  act.  Before  "S"  may 
acquire  the  voting  securities  of  A,  "S"  must 
first  file  notification  and  observe  a  waiting 
period — which  is  separate  from  any  waiting 
period  that  may  apply  with  respect  to  "A" 
and  "X."  Since  §801.30  applies,  the  waiting 
period  applicable  to  "A"  and  "S"  begins 
upon  filing  by  "S,"  and  "A"  must  file  with 
respect  to  "S's"  acquisition  within  15  days 
pursuant  to  §  801.30(b).  Should  the  waiting 
period  with  respect  to  "A"  and  "X"  expire 
or  be  terminated  prior  to  the  waiting  period 
with  respect  to  "S"  and  "A,"  "S"  may  wish 
to  tender  its  X-shares  and  place  the  A-shares 
into  a  nonvoting  escrow  until  the  expiration 
or  termination  of  the  latter  waiting  period. 

15.  Amend  §  801.32  by  revising  the 
example  to  read  as  follows: 

§  801 .32    Conversion  an  acquisition. 

***** 

Example:  Assume  that  acquiring  person 
"A"  wishes  to  convert  convertible  voting 
securities  of  issuer  X,  and  is  to  receive 
common  stock  of  X  valued  at  $80  million.  If 
"A"  and  "X"  satisfy  the  criteria  of  Section 
7A(a)(l)  and  Section  7A(a)(2)(B)(ii),  then  "A" 
and  "X"  must  file  notification  and  observe 
the  waiting  period  before  "A"  completes  the 
acquisition  of  the  X  common  stock,  unless 
exempted  by  Section  7A(c)  or  these  rules. 
Since  §  801.30  applies,  the  waiting  period 
begins  upon  notification  by  "A,"  and  "X" 
must  file  notification  within  15  days. 

16.  Amend  §  801.40  by  revising 
paragraphs  (b),  (c)  and  (d),  by  adding 
paragraph  (e),  by  revising  the  example  at 
the  end  of  the  section  and  redesignating 
it  as  Example  1 ,  and  by  adding  an 
Example  2,  to  read  as  follows: 

§801.40    Fonnation  of  Joint  venture  or 
oltMr  corporations. 

***** 

(b)  Unless  exempted  by  the  act  or  any 
of  these  rules,  upon  the  formation  of  a 
joint  venture  or  other  corporation,  in  a 
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transaction  meeting  the  criteria  of 
Section  7A(a)(l)  and  7A(a)(2)(A)  (other 
than  in  connection  with  a  merger  or 
consolidation),  an  acquiring  person 
shall  be  subject  to  the  requirements  of 
the  act. 

I  j    (c)  Unless  exempted  by  the  act  or  any 
I  lof  these  rules,  upon  the  formation  of  a 
joint  venture  or  other  corporation,  in  a 
transaction  meeting  the  criteria  of 
Section  7A(a)(l)  and  the  criteria  of 
Section  7A(a)(2)(B)(i)  (other  than  in 
connection  with  a  merger  or 
consolidation),  an  acquiring  person 
shall  be  subject  to  the  requirements  of 
the  act  if: 

(l)(i)  The  acquiring  person  has  annual 
net  sales  or  total  assets  of  $100  million 
or  more; 

(ii)  The  joint  venture  or  other 
corporation  will  have  total  assets  of  $10 
million  or  more;  and 

(iii)  At  least  one  other  acquiring 
person  has  annual  net  sales  or  total 
assets  of  $10  million  or  more;  or 

(2)(i)  The  acquiring  person  has  annual 
net  sales  or  total  assets  of  $10  million 
T  more; 

(ii)  The  joint  ventiu«  or  other 
corporation  will  have  total  assets  of 
$100  million  or  more;  and 

(iii)  At  least  one  other  acquiring 
erson  has  annual  net  sales  or  total 
assets  of  $10  million  or  more. 

(d)  For  purposes  of  paragraphs  (b)  and 
(c)  of  this  section  and  determining 
whether  any  exemptions  provided  by 
the  act  and  these  rules  apply  to  its 
formation,  the  assets  of  the  joint  ventiu^ 
or  other  corporation  shall  include: 

(1)  All  assets  which  any  person 
contributing  to  the  formation  of  the  joint 
venture  or  other  corporation  has  agreed 
to  transfer  or  for  which  agreements  have 
been  secured  for  the  joint  venture  or 
other  corporation  to  obtain  at  any  time, 
whether  or  not  such  person  is  subject  to 
the  requirements  of  the  act;  and 

(2)  Any  amoimt  of  credit  or  any 
obligations  of  the  joint  venture  or  other 
corporation  which  any  person 
contributing  to  the  formation  has  agreed 
to  extend  or  guarantee,  at  any  time. 

(e)  The  commerce  criterion  of  Section 
7A(a)(l)  is  satisfied  if  either  the 
activities  of  any  acquiring  person  are  in 
or  affect  commerce,  or  the  person  filing 
notification  should  reasonably  believe 
that  the  activities  of  the  joint  venture  or 
other  corporation  will  be  in  or  will 
affect  commerce. 

Examples:  1.  Persons  "A,"  "B,"  and  "C" 
agree  to  create  new  corporation  "N,"  a  joint 
venture.  "A,"  "B,"  and  "C"  will  each  hold 
one  third  of  the  shares  of  "N."  "A"  has  more 
than  $100  million  in  annual  net  sales.  "B" 
has  more  than  $10  million  in  total  assets  but 
less  than  $100  million  in  annual  net  sales 
j  ind  total  assets.  Both  "C"s  total  assets  and 


its  annual  net  sales  are  less  than  $10  million. 
"A,"  "B,"  and  "C"  are  each  engaged  in 
commerce.  "A,"  "B,"  and  "C"  have  agreed  to 
make  an  aggregate  initial  contribution  to  the 
new  entity  of  $18  million  in  assets  and  each 
to  make  additional  contributions  of  $21 
million  in  each  of  the  next  three  years.  Under 
paragraph  (d),  the  assets  of  the  new 
corporation  are  $207  million.  Under 
paragraph  (c),  "A"  and  "B"  must  file 
notification.  Note  that  "A"  and  "B"  also  meet 
the  criterion  of  Section  7A(a)(2)(B)(i)  since 
they  will  be  acquiring  one  third  of  the  voting 
securities  of  the  new  entity  for  $69  million. 
N  need  not  file  notification;  see  §  802.41. 

2.  In  the  preceding  example  "A"  has  over 
$10  million  but  less  than  $100  million  in 
sales  and  assets,  "B"  and  "C"  have  less  than 
$10  million  in  sales  and  assets.  ''N"  has  total 
assets  of  $500  milhon.  Assume  that  "A"  will 
acquire  50  percent  of  the  voting  securities  of 
"N"  and  "B"  and  "C"  will  each  acquire  25 
percent.  Since  "A"  will  acquire  in  excess  of 
$200  million  in  voting  securities  of  "N",  the 
size-6f-person  test  in  §  801.40(c)  is 
inapplicable  and  "A"  is  required  to  file 
notification. 

17.  Amend  §  801.90  by  revising 
Examples  1  and  2  to  read  as  follows: 

§801.90    Transactions  or  devices  for 
avoidance. 

***** 

Examples:  1 .  Suppose  corporations  A  and 
B  wish  to  form  a  joint  venture.  A  and  B 
contemplate  a  total  investment  of  over  $100 
million  in  the  joint  venture;  persons  "A"  and 
"B"  each  have  total  assets  in  excess  of  $100 
million.  Instead  of  filing  notification 
pursuant  to  §  801.40,  A  creates  a  new 
subsidiary,  Al,  which  issues  half  of  its 
authorized  shares  to  A.  Assume  that  Al  has 
total  assets  of  $3000.  "A"  then  sells  50 
percent  of  its  Al  stock  to  "B"  for  $1500. 
Thereafter,  "A"  and  "B"  each  contribute  $53 
million  to  Al  in  exchange  for  the  remaining 
authorized  Al  stock  (one-fourth  each  to  "A" 
and  "B").  A's  creation  of  Al  was  exempt 
under  Sec.  802.30;  its  $1500  sale  of  Al  stock 
to  "B"  did  not  meet  the  size-of-transaction 
filing  threshold  in  Section  7A(a)(2)(B);  and 
the  second  acquisition  of  stock  in  Al  by  "A" 
and  "B"  was  exempt  under  §  802.30  and 
Sections  7A(c)(3)  and  (10).  Since  this  scheme 
appears  to  be  for  the  purpose  of  avoiding  the 
requirements  of  the  act,  the  sequence  of 
transactions  will  be  disregarded.  The 
transactions  will  be  viewed  as  the  formation 
of  a  joint  venture  corporation  by  "A"  and 
"B"  having  over  $10  million  in  assets.  Such 
a  transaction  would  be  covered  by  §  801.40 
and  "A"  and  "B"  must  file  notification  and 
observe  the  waiting  period. 

2.  Suppose  "A"  wholly  owns  and  operates 
a  chain  of  twenty  retail  hardware  stores,  each 
of  which  is  separately  incorporated  and  has 
assets  of  less  than  $10  million.  The  aggregate 
fail  maii^et  value  of  the  assets  of  the  twenty 
store  corporations  is  $60  million.  "A" 
proposes  to  sell  the  stores  to  "B"  for  $60 
million.  For  various  reasons  it  is  decided  that 
"B"  will  buy  the  stock  of  each  of  the  store 
corporations  bom  "A."  Instead  of  filing 
notification  and  observing  the  waiting  period 
as  contemplated  by  the  act,  "A"  and  "B" 
enter  into  a  series  of  five  stock  purchase-sale 


agreements  for  $12  milUon  each.  Under  the 
terms  of  each  contract,  the  stock  of  four 
stores  will  pass  bom  "A"  to  "B".  The  five 
agreements  are  to  be  consummated  on  five 
successive  days.  Because  after  each  of  these 
transactions  the  store  corporations  are  no 
longer  part  of  the  acquired  person 
(§  801.13(a)  does  not  apply  because  control 
has  passed,  see  §801.2),  and  because  $12 
million  is  below  the  size-of-transaction  filing 
threshold  of  Section  7A(a)(2)(B),  none  of  the 
contemplated  acquisitions  would  be  subject 
to  the  requirements  of  the  act.  However,  if 
the  stock  of  all  of  the  store  corporations  were 
to  be  purchased  in  one  transaction,  no 
exemption  would  be  applicable,  and  the  act's 
requirements  would  have  to  be  met.  Because 
it  appears  that  the  purpose  of  making  five 
separate  contracts  is  to  avoid  the 
requirements  of  the  act,  this  section  would 
ignore  the  form  of  the  separate  transactions 
and  consider  the  substance  to  be  one 
transaction  requiring  compliance  with  the 
act. 

PART  802— EXEMPTION  RULES 

18.  Revise  the  authority  citation  for 
part  802  to  read  as  follows: 

Authority:  15  U.S.C.  18a(d). 

19.  Amend  §  802.1  by  revising 
Examples  1  through  7  and  9  through  10 
to  read  as  follows: 

§  802.1    Acquisitions  of  goods  and  realty  in 
ttie  ordinary  course  of  business. 

***** 

Examples:  1 .  Greengrocer  Inc.  intends  to 
sell  to  "A"  all  of  the  assets  of  one  of  the  12 
grocery  stores  that  it  owns  and  operates 
throughout  the  metropolitan  area  of  City  X. 
Each  of  Greengrocer's  stores  constitutes  an 
operating  unit,  i.e.,  a  business  undertaking  in 
a  particular  location.  Thus  "As"  acquisition 
is  not  exempt  as  an  acquisition  in  the 
ordinary  course  of  business.  However,  the 
acquisition  will  not  be  subject  to  the 
notification  requirements  if  the  acquisition 
price  or  fair  market  value  of  the  store's  assets 
does  not  exceed  $50  million. 

2.  "A,"  a  manufacturer  of  airplane  engines, 
4^es  to  pay  $52  million  to  "B,"  a 
manufacturer  of  airplane  parts,  for  certain 
new  engine  components  to  be  used  in  the 
manufacture  of  airplane  engines.  The 
acquisition  is  exempt  under  §802. 1(b)  as  new 
goods  as  well  as  under  §802. 1(c)(3)  as 
current  supplies. 

3.  "A,"  a  power  generation  company, 
proposes  to  purchase  from  "B,"  a  coal 
company,  $75  million  of  coal  under  a  long- 
term  contract  for  use  in  its  facilities  to  supply 
electric  power  to  a  regional  public  utility  and 
steam  to  several  industrial  sites.  This 
transaction  is  exempt  under  §802. 1(c)(2)  as 
an  acquisition  of  current  supplies.  However, 
if  "A"  proposed  to  purchase  coal  reserves 
rather  than  enter  into  a  contract  to  acquire 
output  of  a  coal  mine,  the  acquisition  would 
not  be  exempt  as  an  acquisition  of  goods  in 
the  ordinary  course  of  business.  The 
acquisition  may  still  be  exempt  pursuant  to 

§  802.3(b)  as  an  acquisition  of  reserves  of  coal 
if  the  requirements  of  that  section  are  met. 

4.  "A,"  a  national  producer  of  canned  fruit, 
preserves,  jams  and  jellies,  agrees  to  purchase 
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from  "B"  for  $60  million  a  total  of  20.000 
acres  of  orchards  and  vineyards  in  several 
locations  throughout  the  U.S.  "A"  plans  to 
harvest  the  fruit  from  the  acreage  for  use  in 
its  canning  operations.  The  acquisition  is  not 
exempt  under  §  802.1  because  orchards  and 
vineyards  are  real  property,  not  "goods."  If, 
on  the  other  hand,  "A"  had  contracted  to 
acquire  from  "B"  the  fruit  and  grapes 
harvested  from  the  orchards  and  vineyards, 
the  acquisition  would  qualify  for  the 
exemption  as  an  acquisition  of  current 
supplies  under  §802. 1(c)(3).  Although  the 
transfer  of  orchards  and  vineyards  is  not 
exempt  under  §802.1,  the  acquisition  would 
be  exempt  under  §  802.2(g)  as  an  acquisition 
of  agricultural  property. 

5.  "A,"  a  railcar  leasing  company,  will 
purchase  $55  million  of  new  railcars  from  a 
railcar  manufacturer  in  order  to  expand  its 
existing  fleet  of  cars  available  for  lease.  The 
transaction  is  exempt  under  §  802.1(b)  as  an 
acquisition  of  new  goods  and  §  802.1(c),  as  an 
acquisition  of  current  supplies.  If  "A" 
subsequently  sells  the  railcars  to  "C,"  a 
commercial  railroad  company,  that 
acquisition  would  be  exempt  under 

§  802.1(d)(2),  provided  that  "A"  acquired  and 
held  the  railcars  solely  for  resale  or  leasing 
to  an  entity  not  within  itself. 

6.  "A,"  a  major  oil  company,  proposes  to 
sell  two  of  its  used  oil  tankers  for  $75  million 
to  "B,"  a  dealer  who  purchases  oil  tankers 
from  the  major  U.S.  oil  companies.  "B's" 
acquisition  of  the  used  oil  tankers  is  exempt 
under  §  802.1(d)(1)  provided  that  "B"  is 
actually  acquiring  beneficial  ownership  of 
the  usckI  tankers  and  is  not  acting  as  an  agent 
of  the  seller  or  purchaser. 

7.  "A,"  a  cruise  ship  operator,  plans  to  sell 
for  $58  million  one  of  its  cruise  ships  to  "B," 
another  cruise  ship  operator.  "A"  has,  in 
good  faith,  executed  a  contract  to  acquire  a 
new  cruise  ship  with  substantially  the  same 
capacity  frt)m  a  manufacturer.  The  contract 
specifies  that  "A"  will  receive  the  new  cruise 
ship  within  one  month  after  the  scheduled 
date  of  the  sale  of  its  used  cruise  ship  to  "B." 
Since  "B"  is  acquiring  a  used  durable  good 
that  "A"  has  contracted  to  replace  within  six 
months  of  the  sale,  the  acquisition  is  exempt 
under  §  802.1(d)(3). 
***** 

9.  Three  months  ago  "A,"  a  manufacturing 
company,  acquired  several  new  machines 
that  will  replace  equipment  on  one  of  its 
production  lines.  "A's"  capacity  to  produce 
the  same  products  increased  modestly  when 
the  integration  of  the  new  equipment  was 
completed.  "B,"  a  manufacturing  company 
that  produces  products  similar  to  those 
produced  by  "A,"  has  entered  into  a  contract 
to  acquire  for  $66  million  the  machinery  that 
"A"  replaced.  Delivery  of  the  equipment  by 
"A"  to  "B"  is  scheduled  to  occur  within 
thirty  days.  Since  "A"  purchased  new 
machinery  to  replace  the  productive  capacity 
of  the  used  equipment,  which  it  sold  within 
six  months  of  the  purcheise  of  the  new 
equipment,  the  acquisition  by  "B"  is  exempt 
under  §  802.1(d)(3). 

10.  "A"  will  sell  to  "B"  for  $56  million  all 
of  the  equipment  "A"  uses  exclusively  to 
perform  its  billing  requirements.  "B"  will  use 
the  equipment  to  provide  "A's"  billing  needs 
pursuant  to  a  contract  which  "A"  and  "B" 


executed  30  days  ago  in  conjunction  with  the 
equipment  purchase  agreement.  Although  the 
assets  "B"  will  acquire  make  up  essentially 
all  of  the  assets  of  one  of  "A's"  management 
and  administrative  support  services 
divisions,  the  acquisition  qualifies  for  the 
exemption  under  §  802.1(d)(4)  because  a 
company's  internal  management  and 
administrative  support  services,  however 
organized,  are  not  an  operating  unit  as 
defined  by  Sec.  802.1(a).  Management  and 
administrative  support  services  are  not  a 
"business  undertaking"  as  that  term  is  used 
in  Sec.  802. l(a].  Rather,  they  provide  support 
and  benefit  to  the  company's  operating  units 
and  support  the  company's  business 
operations.  However,  if  the  assets  being  sold 
also  derived  revenues  from  providing  billing 
services  for  third  jiarties,  then  the  transfer  of 
these  assets  would  not  be  exempt  under  Sec. 
802.1(d)(4),  since  the  equipment  is  not  being 
used  solely  to  provide  management  and 
administrative  support  services  to  "A". 
***** 

20.  Amend  §  802.2  by  revising 
examples  3  through  5,  7.  9, 10,  and  12 
to  read  as  follows: 

§  802.2    Certain  acquisitions  of  real 
property  assets. 

***** 

Examples:  *  *  • 

3.  "A"  proposes  to  acquire  a  $200  million 
tract  of  wilderness  land  from  "B."  Copper 
deposits  valued  at  $57  million  and  timber 
reserves  valued  at  $60  million  are  situated  on 
the  land  and  will  be  conveyed  as  part  of  this 
transaction.  During  the  last  three  fiscal  years 
preceding  the  sale,  the  property  generated 
$50,000  from  the  sale  of  a  small  amount  of 
timber  cut  from  the  reserves  two  years  ago. 
"A's"  acquisition  of  the  wilderness  land  from 
"B"  is  exempt  as  an  acquisition  of 
unproductive  real  property  because  the 
property  did  not  generate  revenues  exceeding 
$5  million  during  the  thirty-six  months 
preceding  the  acquisition.  The  copper 
deposits  and  timber  reserves  are  by  definition 
unproductive  real  property  and,  thus,  are  not 
separately  subject  to  the  notification 
requirements. 

4.  "A"  proposes  to  purchase  from  "B"  for 
$140  million  an  old  steel  mill  that  is  not 
currently  opierating  to  add  to  "A's"  existing 
steel  production  capacity.  The  mill  has  not 
generated  revenues  during  the  36  months 
preceding  the  acquisition  but  contains 
equipment  valued  at  $56  million  that  "A" 
plans  to  refurbish  for  use  in  its  operations. 
"A's"  acquisition  of  the  mill  and  the  land  on 
which  it  is  located  is  exempt  as  unproductive 
real  property.  However,  the  transfer  of  the 
equipment  and  any  assets  other  than  the 
improductive  property  is  not  exempt  and  is 
separately  subject  to  the  notification 
requirements  of  the  act. 

5.  "A"  proposes  to  purchase  two 
downtown  lots.  Parcels  1  and  2,  from  "B"  for 
$70  million.  Parcel  1,  located  in  the 
southwest  section,  contains  no  structures  or 
improvements.  A  hotel  is  located  in  the 
northeast  section  on  Parcel  2,  and  it  has 
generated  $9  million  in  revenues  during  the 
past  three  years.  The  purchase  of  Parcel  1  is 
exempt  if  it  qualifies  as  unproductive  real 


property,  i.e.,  it  has  not  generated  annual 
revenues  in  excess  of  $5  million  in  the  three 
fiscal  years  prior  to  the  acquisition.  Parcel  2 
is  not  unproductive  real  property,  but  its 
acquisition  is  exempt  under  §  802.2(e)  as  the 
acquisition  of  a  hotel. 
***** 

7.  "A"  proposes  to  purchase  fit)m  "B,"  for 
$60  million,  a  100  acre  parcel  of  land  that 
includes  a  currently  operating  factory 
occupying  10  acres.  The  other  90  adjoining 
acres  are  vacant  and  unimproved  and  are 
used  by  "B"  for  storage  of  supplies  and 
equipment.  The  factory  and  the  unimproved 
acreage  have  fair  market  values  of  $32 
million  and  $28  million,  respectively.  The 
transaction  is  not  exempt  under  §  802.2(c) 
because  the  vacant  property  is  adjacent  to 
property  occupied  by  the  operating  factory. 
Moreover,  if  the  90  acres  were  not  adjacent 
to  the  10  acres  occupied  by  the  factory,  the 
transaction  would  not  be  exempt  because  the 
90  acres  are  being  used  in  conjunction  with 
the  factory  being  acquired  and  thus  are  not 
unproductive  property. 
*         *         •         •         * 

9.  "A"  intends  to  acquire  three  shopping  . 
centers  fttjm  "B"  for  a  total  of  $180  million. 
The  anchor  stores  in  two  of  the  shopping 
centers  are  department  stores,  the  businesses 
of  which  "A"  is  buying  fitjm  "B"  as  part  of 
the  overall  transaction.  The  acquisition  of  the 
shopping  centers  is  an  acquisition  of  retail 
rental  space  that  is  exempt  under  §  802.2(h). 
However,  "A's"  acquisition  of  the 
department  store  businesses,  including  the 
portion  of  the  shopping  centers  that  the  two 
department  stores  being  purchased  occupy, 
are  separately  subject  to  the  notification 
requirements.  If  the  value  of  these  assets 
exceeds  $50  million,  "A"  must  comply  with 
the  requirements  of  the  act  for  this  part  of  the 
transaction. 

10.  "A"  wishes  to  purchase  frt)m  "B"  a 
parcel  of  land  for  $67  million.  The  parcel 
contains  a  race  track  and  a  golf  course.  The 
golf  course  qualifies  as  recreational  land 
pursuant  to  §  802.2(f),  but  the  race  track  is 
not  included  in  the  exemption.  Therefore,  if  • 
the  value  of  the  race  track  is  more  than  $50 
million,  "A"  will  have  to  file  notification  for 
the  purchase  of  the  race  track. 
***** 

12.  "A"  proposes  to  purchase  the 
prescription  drug  wholesale  distribution 
business  of  "B"  for  $80  million.  The  business 
includes  six  regional  warehouses  used  for 
"B's"  national  wholesale  drug  distribution 
business.  Since  "A"  is  acquiring  the 
warehouses  in  connection  with  the 
acquisition  of  "B's"  prescription  drug 
wholesale  distribution  business,  the 
acquisition  of  the  warehouses  is  not  exempt. 
***** 

21.  Amend  §  802.3  by  revising 
Examples  2  and  3  to  read  as  follows: 

S  802.3    Acquisitions  of  carbon-based 
mineral  reserves. 

***** 

Examples:  •   •   * 

2.  "A,'  an  oil  company,  proposes  to 
acquire  for  $180  million  oil  reserves 
currently  in  production  along  with  field 
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pipelines  and  treating  and  metering  facilities 
which  serve  such  reserves  exclusively.  The 
acquisition  of  the  reserves  and  the  associated 
assets  are  exempt.  "A"  will  also  acquire  horn 
"B"  for  $51  million  a  natural  gas  processing 
plant  and  its  associated  gathering  pipeline 
system.  This  acquisition  is  not  exempt  since 
§  802.3(c)  excludes  these  assets  from  the 
exemption  in  §802.3  for  transfers  of 
associated  exploration  or  production  assets. 

3.  "A,"  an  oil  company,  proposes  to 
acquire  a  coal  mine  currently  in  operation 
and  associated  production  assets  for  $90 
million  from  "B,"  an  oil  company.  "A"  will 
also  purchase  frtjm  "B"  producing  oil 
reserves  valued  at  $100  million  and  an  oil 
refinery  valued  at  $13  million.  The 
acquisition  of  the  coal  mine  and  the  oil 
reserves  is  exempt  pursuant  to  §  802.3. 
Although  §  802.3(c)  excludes  the  refinery 
bom  the  exemption  in  §  802.3  for  transfers  of 
associated  exploration  and  production  assets, 
"A's"  acquisition  of  the  refinery  is  not 
subject  to  the  notification  requirements  of  the 
act  because  its  value  does  not  exceed  $50 
million. 
•         •         *         •         * 

22.  Amend  §  802.4  by  revising 
paragraph  (a)  and  Examples  1  and  2 
following  paragraph  (c)  to  read  as 
follows: 

f  802.4    Acquisitions  of  voting  securities  of 
issuers  holding  certain  assets  the  direct 
acquisition  of  which  is  exempt. 

(a)  An  acquisition  of  voting  securities 
of  an  issuer  whose  assets  together  with 
those  of  all  entities  it  controls  consist  or 
will  consist  of  assets  whose  pim:hase 
would  be  exempt  from  the  requirements 
of  the  act  pursuant  to  Section  7A(c)(2) 
of  the  act,  §  802.2,  §  802.3  or  §  802.5  of 
these  rules  is  exempt  from  the  reporting 
requirements  if  the  acquired  issuer  and 
all  entities  it  controls  do  not  hold  other 
non-exempt  assets  with  an  aggregate  fair 
market  value  of  more  than  $50  million. 
***** 

(c)*  *  * 

Examples:  1.  "A,"  a  real  estate  investment 
company,  proposes  to  purchase  100  percent 
of  the  voting  securities  of  C,  a  wholly-owned 
Subsidiary  of  "B,"  a  construction  company. 
C's  assets  are  a  newly  constructed,  never 
occupied  hotel,  including  fixtures, 
furnishings  and  insurance  policies.  The 
acquisition  of  the  hotel  would  be  exempt 
under  §  802.2(a)  as  a  new  facility  and  under 
§  802.2(d).  Therefore,  the  acquisition  of  the 
voting  securities  of  C  is  exempt  pursuant  to 
§  802.4(a)  since  C  holds  assets  whose  direct 
purchase  would  be  exempt  under  §  802.2  and 
does  not  hold  non-exempt  assets  exceeding 
$50  million  in  value. 

2.  "A"  proposes  to  acquire  60  percent  of 
the  voting  securities  of  C  from  "B."  C's  assets 
consist  of  a  portfolio  of  mortgages  valued  at 
$55  million  and  a  small  manufacturing  plant 
valued  at  $26  million.  The  manufacturing 
plant  is  an  operating  unit  for  purposes  of 
§  802.1(a).  Since  the  acquisition  of  the 
mortgages  would  be  exempt  pursuant  to 
Section  7A(c)(2)  of  the  act  and  since  the 


value  of  the  non-exempt  manufacturing  plant 
is  less  than  $50  million,  this  acquisition  is 
exempt  under  §  802.4(a). 


23.  Amend  §  802.5  by  revising 
Example  2  to  read  as  follows: 

§  802.5    Acquisitions  of  investment  rental 
jxoperty  assets. 

*  *        *        *        * 

Examples:  *   •   * 

2.  "X"  intends  to  buy  from  "Y"  a 
development  commonly  referred  to  as  an 
industrial  park.  The  industrial  park  contains 
a  warehouse/ distribution  center,  a  retail  tire 
and  automobile  peuts  store,  an  office 
building,  and  a  small  factory.  The  industrial 
park  also  contains  several  parcels  of  vacant 
land.  If  "X"  intends  to  acquire  this  industrial 
park  as  investment  rental  property,  the 
acquisition  will  be  exempt  pursuant  to 
§802.5.  If,  however,  "X"  intends  to  use  the 
factory  for  its  own  manufactiuing  operations, 
this  exemption  would  be  unavailable.  The 
exemptions  in  §802.2  for  warehouses,  rental 
retail  space,  office  buildings,  and 
undeveloped  land  may  still  apply  and,  if  the 
value  of  the  factory  is  $50  million  or  less,  the 
entire  transaction  may  be  exempted  by  that 
section. 

24.  Amend  §  802.6  by  revising 
paragraph  (b)(2)(ii)  and  its  example  as 
set  forth  below. 

§  602.6    Federal  agency  approval. 

*  *        *        *        * 

(b)*  *  * 

(2)*   *   • 

(ii)  If  the  transaction  is  an  acquisition 
of  voting  securities,  or  is  treated  under 
the  rules  as  an  acquisition  of  voting 
securities,  and  the  acquiring  person 
will,  as  a  result  of  the  acquisition,  hold 
voting  securities  of  the  acquired  person 
valued  in  excess  of  $50  million,  Uie 
business  or  businesses  of  the  acquired 
issuer  (and  all  entities  which  it  controls) 
which  are  not  engaged  in  aeronautics  or 
air  transportation  as  defined  in  section 
101  of  the  Federal  Aviation  Act,  49 
U.S.C.  1301. 

Example:  Assume  that  A  (an  entity 
included  within  person  "A")  proposes  to 
acquire  voting  securities  of  B  (an  entity 
included  within  person  "fi")  for  $100 
million.  A  and  B  are  both  air  carriers  who 
meet  the  size-of-person  test,  but  B  also  owns 
a  commercial  data  processing  business 
located  in  the  United  States  with  a  value  of 
$60  million.  Assume  that  this  transaction 
requires  CAB  approval  under  49  U.S.C.  1378. 
Since  the  acquired  person  has  a  business 
other  than  aeronautics  or  air  transfK>rtation, 
the  parties  must  report  under  §  802.6(b)(2) 
because  the  parties  meet  the  size-of-person 
test,  no  other  exemption  applies  to  the 
acquisition  of  the  data  processing  business, 
and  the  acquisition  of  the  non-aeronautic 
business  is  deemed  to  be  an  acquisition  of 
assets  valued  at  $60  million. 

25.  Amend  §  802.9  by  revising 
Example  1  to  read  as  follows: 


§  802.9    Acquisition  solely  for  the  purpose 
of  investment 

***** 

.    Examples:  1.  Suppwse  that  acquiring 
person  "A"  acquires  6  percent  of  the  voting 
securities  of  issuer  X,  valued  at  $52  million. 
If  the  acquisition  is  solely  for  the  purpose  of 
investment,  it  is  exempt  under  Section 
7A(c)(9). 
***** 

26.  Remove  and  reserve  §  802.20. 

27.  Amend  §802.21  as  follows: 

a.  Remove  the  introductory  text; 

b.  Revise  paragraph  (a)  and  add 
Examples  1  through  4  thereto  to  read  as 
set  forth  below; 

c.  Revise  paragraph  (b)  and  add 
Examples  1  through  4  thereto  to  read  as 
set  forth  below;  and 

d.  Remove  Examples  1  through  5 
following  paragraph  (c): 

S  802.21    Acquisitions  of  voting  securities 
not  nteeting  or  exceeding  greater 
notification  threshold. 

(a)  An  acquisition  of  voting  securities 
shall  be  exempt  bom  the  requirements 
of  the  act  if: 

(1)  The  acquiring  person  and  all  other 
persons  required  by  the  act  and  these 
rules  to  file  notification  filed 
notification  with  respect  to  an  earlier 
acquisition  of  voting  securities  of  the 
same  issuer; 

(2)  The  waiting  period  with  respect  to 
the  earlier  acquisition  has  expired,  or 
been  terminated  pursuant  to  §  803.11, 
and  the  acquisition  will  be 
consimimated  within  5  years  of  such 
expiration  or  termination;  and 

(3)  The  acquisition  will  not  increase 
the  holdings  of  the  acquiring  person  to 
meet  or  exceed  a  notification  threshold 
greater  than  the  greatest  notification 
threshold  met  or  exceeded  in  the  earlier 
acquisition. 

Examples:  1 .  Corporation  A  acquires  $53 
million  of  the  voting  securities  of  corporation 
B  and  both  "A"  and  "B"  file  notification  as 
required,  indicating  the  $50  million 
threshold.  Within  five  years  of  the  expiration 
of  the  original  waiting  period,  "A"  acquires 
additional  voting  securities  of  B  but  not  in  an 
amount  sufficient  to  meet  or  exceed  $100 
million  or  50  percent  of  the  voting  securities 
of  B.  No  additional  notification  is  required. 

2.  In  Example  1,  "A"  continues  to  acquire 
B's  securities.  Before  "A's"  holdings  meet  or 
exceed  $100  million  or  50  percent  of  B's 
outstanding  voting  securities.  "A"  and  "B" 
must  file  notification  and  wait  the  prescribed 
period,  regardless  of  whether  the  acquisition 
occurs  within  five  years  after  the  expiration 
of  the  earlier  waiting  period. 

3.  In  Example  2,  suppose  that  "A"  and  "B" 
file  notification  at  the  $500  million  level  and 
that,  within  5  years  after  expiration  of  the 
waiting  period,  "A"  continues  to  acquire 
voting  securities  of  B.  No  further  notification 
is  required  until  "A"  plans  to  make  the 
acquisition  that  will  give  it  25  percent  of  B's 
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voting  securities  valued  at  over  SI  billion;  or 
50  fiercent  ownership  of  B.  (Once  "A"  holds 
50  percent,  further  acquisitions  of  voting 
securities  are  exempt  under  Section 
7A(c)(3)). 

4.  This  section  also  allows  a  f>erson  to 
recross  any  of  the  threshold  notification 
levels— S50  million,  $100  million,  $500 
million,  25  percent  (if  valued  over  $1  billion) 
and  50  percent — any  number  of  times  within 
5  years  of  the  expiration  of  the  waiting  period 
following  notification  for  that  level.  Thus,  if 
in  Example  1,  "A"  had  disposed  of  some 
voting  securities  so  that  it  held  less  than  $50 
million  of  the  voting  securities  of  B,  and 
thereafter  had  increased  its  holdings  to  more 
than  $50  million  but  less  than  $100  million 
or  50  percent  of  B,  notification  would  not  be 
required  if  the  increase  occurred  within  5 
years  of  the  expiration  of  the  original  waiting 
period.  Similarly,  in  Examples  2  and  3,  "A" 
could  decrease  its  holdings  below,  and  then 
increase  its  holdings  above.  $50  million  and 
$500  million,  respectively  without  filing 
notification,  if  done  within  5  years  of  the 
expiration  of  those  respective  waiting 
periods. 

(b)  Year  2001  Transition.  For 
transactions  filed  using  the  1978 
thresholds  where  the  waiting  period 
expired  after  February  1,  1996,  an 
acqtiiring  person  may  acquire  up  to 
what  was  the  next  percentage  threshold 
at  the  time  it  made  its  filing  without 
filing  another  notification,  even  if  in 
doing  so  it  crosses  a  2001  notification 
threshold  in  §  801.1(h).  However,  it  has 
only  one  year  bom.  February  1,  2001,  or 
until  the  end  of  the  original  5-year 
period  following  expiration  of  the 
waiting  period,  whichever  comes  first, 
to  acquire  additional  securities  up  to  the 
previous  next  threshold.  Any 
acquisition  thereafter  must  be  the 
subject  of  a  new  notification  if  it  meets 
or  exceeds  a  2001  threshold  in 
§  801.1(h). 

Examples:  1.  Corporation  A  filed  to  acquire 
20  {Mrcent  of  the  voting  securities  of 
corporation  B  and  indicated  the  15  [}ercent 
threshold.  The  waiting  period  expired  on 
October  3, 1999.  "A"  acquired  the  20  percent 
within  the  year  following  expiration  of  the 
waiting  period.  "A"  has  until  February  1, 
2002  to  acquire  additional  securities  up  to  25 
percent  of  "B"s  voting  securities,  and  need 
not  make  another  filing  before  doing  so,  even 
though  such  acquisition  by  "A"  may  cross 
the  $50  million,  $100  million  or  $500  million 
notification  threshold  in  §  801.1(h).  After 
February  1,  2002,  "A"  and  "B"  must  observe 
the  2001  notification  thresholds  set  out  in 
§  801.1(h). 

2.  Same  facts  as  in  Example  1  above, 
except  that  the  waiting  period  on  corporation 
A's  filing  expired  on  October  3, 1996.  "A" 
has  until  October  3,  2001  to  make  additional 
acquisitions  up  to  the  25  percent  threshold. 
The  one  year  transition  period  in  §  802.21(b) 
cannot  be  used  to  extend  the  5-year  period 
for  additional  acquisitions  provided  for  in 

$  802.21(a). 

3.  Prior  to  February  1,  2001,  "A"  filed  to 
acquire  12  percent  of  the  voting  securities  of 


corporation  B  and  indicated  the  $15  million 
notification  threshold.  In  March,  2001,  "A" 
determines  that  it  will  make  an  additional 
acquisition  which  will  result  in  it  holding  16 
percent  of  the  voting  securities  of  B,  valued 
at  $60  million.  "A"  is  required  to  file 
notification  at  the  $50  million  notification 
threshold  prior  to  making  the  acquisition. 
4.  Prior  to  February  1.  2001,  "A"  filed  to 
acquire  26  percent  of  the  voting  securities  of 
"B"  and  indicated  the  25  percent  notification 
threshold.  After  February  1.  2002,  "A"  will 
acquire  additional  shares  of  "B"  which  will 
result  in  it  holding  30  percent  of  the  voting 
securities  of  "B",  valued  at  $125  million.  "A" 
is  required  to  file  notification  at  the  $100 
million  notification  threshold  prior  to 
making  the  acquisition.  "A"  could,  however, 
have  reached  this  level  (30  percent  valued  at 
$125  million)  prior  to  February  1,  2002 
without  making  an  additional  filing.  If  "A" 
had  done  this,  and  then  wanted  to  acquire 
any  additional  voting  securities  of  "B"  after 
February  1,  2002,  "A"  would  have  to  file  for 
the  $100  million  notification  threshold. 
*         •      '  •         *         *. 

28.  Amend  §  802.23  by  revising 
Example  2  to  read  as  follows: 

§802.23    Amendad  or  raiMwad  tMKtor 


Examples:  *  *  * 

'2.  In  the  previous  example,  assume  that  A 
makes  an  amended  tender  offer  for  27 
percent  of  the  voting  securities  of  B,  valued 
at  greater  than  $1  billion.  Since  a  new 
notification  threshold  will  be  crossed,  this 
section  requires  that  "A"  must  again  file 
notification  and  observe  a  new  waiting 
period.  Paragraph  (a)  of  this  section, 
however,  provides  that  "B"  need  not  file 
notification  again. 
•         •         *         *         * 

29.  Amend  §  802.31  by  revising  its 
example  to  read  as  follows: 

f  802.31    Acquisitions  of  convsftibte  voting 
securities. 

***** 

Example:  This  section  applies  regardless  of 
the  dollar  value  of  the  convertible  voting 
securities  held  or  to  be  acquired.  Note, 
however,  that  subsequent  conversions  of 
convertible  voting  securities  may  be  subject 
to  the  requirements  of  the  act.  See  §  801.32. 

30.  Amend  §  802.35  by  revising 
Examples  1  and  2  to  read  as  follows: 

§  802.35    Acquisitions  by  smployse  trusts. 

***** 

Examples:  1.  Company  A  establishes  a 
trust  for  its  employees  that  meets  the 
qualifications  of  section  401  of  the  Internal 
Revenue  Code.  Comptmy  A  has  the  power  to 
designate  the  trustee  of  the  trust.  That  trust 
then  acquires  30%  of  the  voting  securities  of 
Company  A  for  $120  million.  Later,  the  trust 
acquires  20%  of  the  stock  of  Company  B,  a 
wholly-owned  subsidiary  of  Company  A,  for 
$58  million.  Neither  acquisition  is  reportable. 

2.  Assume  that  in  the  example  above,  "A" 
has  total  assets  of  $100  million.  "C"  also  has 


total  assets  of  $100  million  and  is  not 
controlled  by  Company  A.  The  trust 
controlled  by  Company  A  plans  to  acquire  40 
percent  of  the  voting  securities  of  Company 
C  for  $80  million.  Since  Company  C  is  not 
included  within  "A,"  "A"  must  observe  the 
requirements  of  the  act  before  the  trust  makes 
the  acquisition  of  Company  C's  shares. 


31.  Amend  §802.41  by  revising 
Examples  1  and  2  to  read  as  follows: 

§  802.41    Joint  venture  or  ottier 
corporations  at  time  of  formation. 

***** 

Examples:  1.  Corporations  A  and  B,  each 
having  sales  of  $200  million,  each  propose  to 
contribute  $80  million  in  cash  in  exchange 
for  50  percent  of  the  voting  securities  of  a 
new  corporation,  N.  Under  this  section,  the 
new  corporation  need  not  file  notification, 
'  although  both  "A"  and  "B"  must  do  so  and 
observe  the  waiting  period  prior  to  receiving 
any  voting  securities  of  N. 

2.  In  addition  to  the  facts  in  example  1 
above,  A  and  B  have  agreed  that  upon 
creation  N  will  purchase  100  percent  of  the 
voting  securities  of  corporation  C  for  $55 
million.  Because  N's  purchase  of  C  is  not  a 
transaction  in  coimection  with  N's  formation, 
and  because  in  any  event  C  is  not  a 
contributor  to  the  formation  of  N,  "A,"  "B" 
and  "C"  must  file  with  respect  to  the 
proposed  acquisition  of  C  and  must  observe 
the  waiting  period. 

32.  Amend  §  802.64  by  revising 
paragraphs  (b)(3)  and  (b)(4),  by 
removing  paragraph  (b)(5),  and  by 
revising  Example  1  following  paragraph 
(c),  to  read  as  follows: 

§  802.64    Acquisitions  of  voting  securities 
by  certain  institutional  investors. 

*      '  *        *        *        * 

(b)*  *  * 

(3)  Made  solely  for  the  purpose  of 
investment;  and 

(4)  As  a  result  of  the  acquisition  the 
acquiring  person  would  hold  fifteen 
percent  or  less  of  the  outstanding  voting 
seciuities  of  the  issuer. 

(c)*  *  * 

Examples:  1.  Assume  that  A  and  its 
subsidiary,  B,  are  both  institutional  investors 
as  defined  in  paragraph  (a)  of  this  section, 
that  X  is  not,  and  that  the  conditions  set  forth 
in  paragraphs  (b)(2),  (3)  and  (4)  of  this  section 
are  satisfied.  Either  A  or  B  may  acquire 
voting  securities  of  X  worth  in  excess  of  $50 
million  as  long  as  the  aggregate  amount  held 
by  person  "A"  as  a  result  ofthe  acquisition 
does  not  exceed  15  percent  of  X's 
outstanding  voting  securities.  If  the  aggregate 
holdings  would  exceed  15  percent,  "A"  may 
acquire  no  more  than  $50  million  worth  of 
voting  securities  without  being  subject  to  the 
requirements  of  the  act. 


PART  803— TRANSMITTAL  RULES 

33.  Revise  the  authority  citation  for 
part  803  to  read  as  follows: 
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Authority:  15  U.S.C.  18a(d). 

34.  Revise  §  803.1(a)  to  read  as 
follows: 

S  803.1     Notification  and  Report  Form. 

(a)  The  notification  required  by  the 
act  shall  be  the  Notification  and  Report 
Form  set  forth  in  the  appendix  to  this 
part  (803),  as  amended  horn  time  to 
time.  All  acquiring  and  acquired 
persons  required  to  file  notification  by 
the  act  and  these  rides  shall  do  so  by 
completing  and  filing  the  Notification 
and  Report  Form,  or  a  photostatic  or 
other  equivalent  reproduction  thereof, 
in  accordance  with  the  instructions 
thereon  and  these  rules.  Copies  ofthe 
Notification  and  Report  Form  may  be 
obtained  in  person  fi-om  the  Public 
Reference  Branch,  Room  130,  Federal 
Trade  Commission,  600  Pennsylvania 
Avenue,  NW,  Washington,  DC,  20580, 
or  by  writing  to  the  Premerger 
Notification  Office,  Room  303,  Federal 
Trade  Commission,  600  Pennsylvania 
Avenue,  NW,  Washington,  DC  20580. 
The  Notification  and  Report  Form  also 
can  be  downloaded  fi-om  the  Federal 
Trade  Commission's  web  site  at 
v\rww.ftc.gov. 

I*        *        *        *        * 
I    35.  Amend  §  803.2  by  adding 
Introductory  text  to  paragraph  (b),  by 
revising  paragraphs  (b)(1)  introductory 
.  text  and  {b)(2)  and  the  example  thereto, 
and  by  revising  the  introductory  text  to 
paragraph  (c),  as  set  forth  below. 

§  803.2    Instructions  applicable  to 
Notification  and  Report  Form. 


(b)  Except  as  provided  in  paragraph 
(b)(2)  of  this  section  and  paragraph  (c) 
of  this  section: 

(1)  Items  5-8  and  the  appendix  to  the 
Notification  and  Report  Form  must  be 
completed — 


(2)  For  purposes  of  items  7  and  8  of 
the  Notification  and  Report  Form,  the 
acquiring  person  shall  regard  the 
acquired  person  in  the  manner 
described  in  paragraphs  (b)(1)  (ii)  and 
(iii)  of  this  section. 

Example:  Person  "A"  is  comprised  of 
entities  separately  engaged  in  grocery 
retailing,  auto  rental,  and  coal  mining.  Person 
"B"  is  comprised  of  entities  separately 
engaged  in  wholesale  magazine  distribution, 
auto  rental  and  book  publishing.  "A" 
proposes  to  purchase  100  percent  ofthe 
voting  securities  of  "B"s  book  publishing 
subsidiary.  For  purposes  of  item  5,  under 
clause  (b)(l)(i).  "A"  reports  the  activities  of 
all  its  entities:  under  clause  (b)(l)(iii),  "B" 
reports  only  the  operations  of  its  book 
publishing  subsidiary.  For  purposes  of  items 
7  and  8,  under  paragraph  (b)(2]  of  this 
section,  "A"  must  regard  "B"  as  consisting 


only  of  its  book  publishing  subsidiary  and 
must  disregard  the  fact  that  "A"  and  "B"  are 
both  engaged  in  the  auto  rental  business. 

(c)  In  response  to  items  5,7,  and  8 
and  the  appendix  to  the  Notification 
and  Report  Form — 


36.  Amend  §  803.5  by  revising 
Examples  2  and  3  to  paragraph  (a)(2),  to 
read  as  follows: 

§803.5    Affidavtts  required. 

(a)*  *  * 
(2)  *  *  * 

Examples:  *  *  • 

2.  "A"  holds  100,000  shares  of  the  voting 
securities  of  Company  B.  "A"  has  a  good 
faith  intention  to  acquire  an  additional 
900,000  shares  of  Company  B's  voting 
securities.  "A"  states  in  its  notice  to  B,  inter 
alia,  that  as  a  result  of  the  acquisition  it  will 
hold  1,000.000  shares.  If  1,000,000  shares  of 
Company  B  represent  20  percent  of  Company 
B's  outstanding  voting  securities,  the 
statement  will  be  deemed  by  the  enforcement 
agencies  a  notification  for  the  $100  million 
threshold. 

3.  Company  A  intends  to  acquire  voting 
securities  of  Company  B.  "A"  does  not  know 
exactly  how  many  shares  it  will  acquire,  but 
it  knows  it  will  definitely  acquire  $51  million 
worth  and  may  acquire  50  percent  of 
Company  B's  shares.  '■A"s  notice  to  the 
acquired  person  would  meet  the 
requirements  of  §  803.5(a)(l)(iii)  if  it  states, 
inter  alia,  either:  "Company  A  has  a  present 
good  faith  intention  to  acquire  $51  million  of 
the  outstanding  voting  securities  of  Company 
B,  and  depending  on  market  conditions,  may 
acquire  more  of  the  voting  securities  of 
Company  B  and  thus  designates  the  50 
percent  threshold,"  or  "Company  A  has  a 
present  good  faith  intention  to  acquire  $51 
million  ofthe  outstanding  voting  securities  of 
Company  B,  and  depending  on  market 
conditions  may  acquire  50  percent  or  more 
ofthe  voting  securities  of  Company  B."  The 
Commission  would  deem  either  of  these 
statements  as  intending  to  give  notice  for  the 
50  percent  threshold. 
****** 

37.  Amend  §  803.7  by  revising  its 
example  to  read  as  follows: 

§  803.7    Expiration  of  notification. 

***** 

Example:  A  files  notification  that  $125 
million  of  the  voting  securities  of  corporation 
B  are  to  be  acquired.  One  year  after  the 
expiration  of  the  waiting  period,  A  has 
acquired  only  $95  million  of  B's  voting 
securities.  Although  §802.21  will  permit  "A  " 
to  purchase  any  amount  of  B's  voting 
securities  short  of  $100  million  within  5 
years  from  the  expiration  ofthe  waiting 
period.  A's  holdings  may  not  meet  or  exceed 
the  $100  million  notification  threshold 
without  "A"  and  "B"  again  filing  notification 
and  observing  a  waiting  period. 

38.  Add  §  803.9  to  read  as  follows: 


§803.9    Hiingfee. 

(a)  Each  acquiring  person  shall  pay 
the  filing  fee  required  by  the  act  to  the 
Federal  Trade  Commission,  except  as 
provided  in  paragraphs  (b)  and  (c)  of 
this  section.  No  additional  fee  is  to  be 
submitted  to  the  Antitrust  Division  of 
the  Department  of  Justice. 

Examples:  1.  "A"  wishes  to  acquire  voting 
securities  issued  by  B,  where  the  greater  of 
the  acquisition  price  and  the  market  price  is 
$64  million,  pursuant  to  §801.10.  When  "A" 
files  notification  for  the  transaction,  it  must 
indicate  the  $50  million  threshold  and  pay  a 
filing  fee  of  $45,000  because  the  aggregate 
total  amount  of  the  acquisition  is  less  than 
$100  million,  but  greater  than  $50  million. 

2.  "A"  acquires  $40  million  of  assets  from 
"B."  The  parties  meet  the  size  of  person 
criteria  of  Section  7A(a)(2)(B),  but  the 
transaction  is  not  reportable  because  it  does 
not  exceed  the  $50  million  size  of  transaction 
threshold  of  that  provision.  Two  months  later 
"A"  acquires  additional  assets  from  "B" 
valued  at  $90  million.  Pursuant  to  the 
aggregation  requirements  of  §  801.13(b)(2)(ii), 
the  aggregate  total  amount  of  "B's"  assets  that 
"A"  will  hold  as  a  result  ofthe  second 
acquisition  is  $130  million.  Accordingly, 
when  "A"  files  notification  for  the  second 
transaction,  "A"  must  indicate  the  $100 
million  threshold  and  pay  a  filing  fee  of 
$125,000  because  the  aggregate  total  amount 
ofthe  acquisition  is  less  than  S500  million, 
but  not  less  than  $100  million. 

3.  "A"  acquires  $60  million  of  voting 
securities  issued  by  B  after  submitting  its 
notification  and  $45,000  filing  fee  and 
indicates  the  $50  million  threshold.  Two 
years  later.  "A"  files  to  acquire  additional 
voting  securities  issued  by  B  valued  at  $50 
million  because  it  will  exceed  the  next  higher 
reporting  threshold  (see  §  801.1(h)). 
Assuming  the  second  transaction  is 
reportable  and  the  value  of  its  initial 
holdings  is  unchanged  (see  §  801.13(a)(2)  and 
801.10(c)),  the  provisions  of  §801. 13(a)(1) 
require  that  "A"  report  that  the  value  ofthe 
second  transaction  is  $110  million  because 
"A"  must  aggregate  previously  acquired 
securities  in  calculating  the  value  of  B's 
voting  securities  that  it  will  hold  as  a  result 
ofthe  second  acquisition.  "A"  should  pay  a 
filing  fee  of  $125,000. 

4.  "A"  signs  a  contract  with  a  stated 
purchase  price  of  $110  million,  subject  to 
adjustments,  to  acquire  all  of  the  assets  of 
"B."  If  the  amount  of  adjustments  can  be 
reasonably  estimated,  the  acquisition  price — 
as  adjusted  to  reflect  that  estimate — is 
determined.  If  the  amount  of  adjustments 
cannot  be  reasonably  estimated,  the 
acquisition  price  is  undetermined.  In  either 
case  the  board  or  its  delegee  must  also 
determine  in  good  faith  the  fair  market  value. 
(§  801.10(b)  states  that  the  value  of  an  asset 
acquisition  is  to  be  the  fair  market  value  or 
the  acquisition  price,  if  determined  and 
greater  than  fair  market  value.)  "A"  files 
notification  and  submits  a  $45,000  filing  fee. 
"A"s  decision  to  pay  that  fee  may  be  justified 

on  either  of  two  bases,  and  "A"  should 
submit  an  attachment  to  the  Notification  and 
Report  Form  explaining  the  valuation.  First, 
"A"  may  have  concluded  that  the  acquisition 
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price  can  be  reasonably  estimated  to  be  S98 
million,  because  of  anticipated  adjustments — 
e.g.,  based  on  due  diligence  by  "A's" 
accounting  firm  indicating  that  one  third  of 
the  inventory  is  not  saleable.  If  fair  market 
value  is  also  determined  in  good  faith  to  be 
less  than  SlOO  million,  the  $45,000  fee  is 
appropriate.  Alternatively,  "A"  may 
conclude  that  because  the  adjustments 
cannot  reasonably  be  estimated,  acquisition 
price  is  undetermined.  If  so,  "A"  would  base 
the  valuation  on  the  good  faith  determination 
of  fair  market  value.  The  acquiring  party's 
execution  of  the  Certification  also  attests  to 
the  good  faith  valuation  of  the  value  of  the 
transaction. 

5.  "A"  contracts  to  acquire  all  of  the  assets 
of  "B"  for  $1  billion.  The  assets  include 
hotels,  office  buildings,  and  rental  retail 
property  with  a  total  value  of  S850  million, 
all  of  which  are  exempted  by  §802.2.  Section 
802.2  directs  that  these  assets  are  exempt 
from  the  requirements  of  the  act  and  that 
reporting  requirements  for  the  transaction 
should  be  determined  by  analyzing  the 
remainder  of  the  acquisition  as  if  it  were  a 
separate  transaction.  Furthermore, 
§801.1%(a)(2)  states  that  those  exempt  assets 
are  never  held  as  a  result  of  the  acquisition. 
Accordingly,  the  aggregate  amount  of  the 
transaction  is  $150  million.  "A"  will  be 
liable  for  a  filing  fee  of  $125,000.  rather  than 
$280,000.  because  the  value  of  the 
transaction  is  not  less  than  $100  million  but 
less  than  $500  million.  Note,  however,  that 
"A"  must  include  an  attachment  in  its 
Notification  and  Report  Form  setting  out  both 
the  $1  billion  total  purchase  price  and  the 
basis  for  its  determination  that  the  aggregate 
total  amount  of  the  acquisition  under  the 
rules  is  $150  million  rather  than  $1  billion, 
in  accordance  with  the  Instructions  to  the 
Form. 

6.  "A"  acquires  coal  reserves  from  "B" 
valued  at  $150  million.  No  notification  or 
filing  fee  is  required  because  the  acquisition 
is  exempted  by  §  802.3(b).  Three  months 
later,  A  proposes  to  acquire  additional  coal 
reserves  from  "B"  valued  at  $450  million. 
This  transaction  is  subject  to  the  notification 
requirements  of  the  act  because  the  value  of 
the  acquisition  exceeds  the  $200  million 
limitation  on  the  exemption  in  §  802.3(b).  As 
a  result  of  §  801.13(b)(2)(ii),  the  prior  $150 
million  acquisition  must  be  added  because 
the  additional  $450  million  of  coal  reserves 
were  acquired  from  the  same  person  within 
180  days  of  the  initial  acquisition.  Because 
aggregating  the  two  acquisitions  exceeds  the 
$200  million  exemption  threshold, 

§  801.15(b)  directs  that  "A"  will  also  hold  the 
previously  exempt  $150  million  acquisition; 
thus,  the  aggregate  amount  held  as  a  result 
of  the  $450  million  acquisition  is  $600 
million.  Accordingly,  "A"  must  file 
notification  to  acquire  the  coal  reserves 
valued  at  $600  million  and  pay  a  filing  fee 
of  $280,000. 

(b)  For  a  transaction  described  by 
§801.2(d)(2){iii),  the  parties  shall  pay 
only  one  filing  fee.  In  accordance  with 
§  801.2(d)(2)(iii),  both  parties  to  a 
consolidation  are  acquiring  and 
acquired  persons  and  must  submit  a 
Notification  and  Report  Form  where  the 


transaction  meets  the  reporting 
requirements  of  that  act;  however,  only 
one  filing  fee  is  required  in  connection 
with  such  a  transaction,  and  is  payable 
by  either  party  to  the  transaction.  The 
filing  fee  is  based  on  the  greater  of  the 
two  sizes  of  transaction  in  the 
consolidation. 

(c)  For  a  reportable  transaction  in 
which  the  acquiring  entity  has  two 
ultimate  parent  entities,  both  ultimate 
parent  entities  are  acquiring  persons; 
however,  if  the  responses  for  both 
ultimate  parent  entities  would  be  the 
same  for  items  5  through  8  of  the 
Notification  and  Report  Form,  only  one 
filing  fee  is  required  in  connection  with 
the  transaction. 

(d)  Manner  of  payment.  Fees  may  be 
paid  by  United  States  postal  money 
order,  bank  money  order,  bank  cashier's 
check,  certified  check  or  by  electronic 
wire  transfer  (EWT).  The  fee  must  be 
paid  in  U.S.  currency. 

(1)  Fees  paid  by  money  order  or  check 
shall  be  made  payable  to  the  "Federal 
Trade  Commission,"  omitting  the  name 
or  title  of  any  official  of  the 
Commission,  and  shall  be  submitted  to 
the  Premerger  Notification  Office  of  the 
Federal  Trade  Commission  along  with 
the  Notification  and  Report  Form. 

(2)  Fees  paid  by  EWT  shall  be 
deposited  to  the  Treasury's  account  at 
the  New  York  Federal  Reserve  Bank. 
Specific  instructions  for  making  EWT 
payments  are  contained  in  the 
Instructions  to  the  Notification  and 
Report  Form. 

(e)  Refunds.  Except  as  provided  in 
this  paragraph,  no  filing  fee  received  by 
the  Commission  will  be  retmned  to  the 
payer  and  no  part  of  the  filing  fee  shall 
be  refunded.  The  filing  fee  shall  be 
refunded  only  if  the  Commission's  staff 
determines,  based  on  the  information 
and  representations  contained  in  the 
filing  person's  notification,  that 
premerger  notification  was  not  required 
by  the  act.  Once  the  Commission's  staff 
has  determined  that  the  notification  was 
required,  the  filing  fee  shall  not  be 
refimded  even  if  it  appears  at  the  time 
of  consummation  that  the  transaction 
does  not  meet  the  reporting 
requirements  established  in  the  act. 

39.  Amend  §803.10  by: 

a.  Revising  paragraphs  (b)(1)  and 
(b)(2). 

b.  Adding  a  new  paragraph  (b)(3), 

c.  Revising  paragraph  (c)(1), 

d.  Removing  the  first  example,  and 

e.  Revising  the  second  example 
thereto. 

The  addition  and  revisions  read  as 
follows: 

§803.10    Running  of  time. 


(b)  Expiration  of  waiting  period.  (1) 
Subject  to  paragraph  (b)(3)  of  this 
section,  for  purposes  of  Section 
7A(b)(l){B).  the  waiting  period  shall 
expire  at  11:59  p.m.  Eastern  Time  on  the 
30th  (or  in  the  case  of  a  cash  tender  offer 
or  of  an  acquisition  covered  by  11 
U.S.C.  3630)),  the  15th)  calendar  day  (or 
if  §  802.23  applies,  such  other  day  as 
that  section  may  provide)  following  the 
beginning  of  the  waiting  period  as 
determined  imder  paragraph  (a)  of  this 
section,  unless  extended  pursuant  to 
Section  7A{e)  and  §803.20,  or  Section 
7A{g)(2),  or  unless  terminated  pursuant 
to  Section  7A(b)(2)  and  §  803.11. 

(2)  Unless  further  extended  pursuant 
to  Section  7A(g)(2),  or  terminated 
piusuant  to  Section  7A(b)(2)  and 

§  803.11,  any  waiting  period  which  has 
been  extended  pursuant  to  Section 
7A(e)(2)  and  §803.20  shall,  subject  to 
paragraph  (b)(3)  of  this  section,  expire  at 
11:59  p.m.  Eastern  Time — 

(i)  On  the  30th  (or,  in  the  case  of  a 
cash  tender  offer  or  of  an  acquisition 
covered  by  11  U.S.C.  363(b),  the  10th) 
day  following  the  date  of  receipt  of  all 
additional  information  or  documentary 
material  requested  from  all  persons  to 
whom  such  requests  have  been  directed 
(or,  if  a  request  is  not  fully  complied 
with,  the  information  and  dociunentary 
material  submitted  and  a  statement  of 
the  reasons  for  such  noncompliance  in 
accordance  with  §  803.3),  by  the  Federal 
Trade  Commission  or  Assistant 
Attorney  General,  whichever  requested 
additional  information  or  documentary 
material,  at  the  office  designated  in 
paragraph  (c)  of  this  section,  or 

(ii)  As  provided  in  paragraph  (b)(1)  of 
this  section,  whichever  is  later. 

(3)  If  any  waiting  period  would  expire 
on  a  Satiu'day,  Sunday,  or  legal  public 
hohday  (as  defined  in  5  U.S.C.  6103(a)) 
the  waiting  period  shall  be  extended  to 
11:59  p.m.  Eastern  Time  of  the  next 
regular  business  day. 

(c)  Date  of  receipt  and  means  of 
delivery.  (1)  For  purposes  of  this 
section,  the  date  of  receipt  shall  be  the 
date  on  which  delivery  is  effected  to  the 
designated  offices  (Premerger 
Notification  Office,  Room  303,  Federal 
Trade  Commission,  600  Pennsylvania 
Avenue,  NW,  Washington,  DC  20580. 
and  Director  of  Operations  and  Merger 
Enforcement,  Antitrust  Division, 
Department  of  Justice,  Patrick  Henry 
Building,  601  D  Street,  NW,  Room 
#10013,  Washington,  DC  20530)  during 
normal  business  hours.  Delivery 
effected  after  5:00  p.m.  Eastern  Time  on 
a  regular  business  day,  or  at  any  time  on 
any  day  other  than  a  regular  business 
day.  shall  be  deemed  effected  on  the 
next  following  regular  business  day. 
Delivery  shoidd  be  effected  directly  to 
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Vie  designated  offices,  either  by  hand  or 
by  certified  or  registered  mail.  If 
delivery  of  all  required  filings  to  all 
offices  required  to  receive  such  filings  is 
not  effected  on  the  same  date,  the  date 
of  receipt  shall  be  the  latest  of  the  dates 
on  which  delivery  is  effected. 

Example:  In  an  acquisition  other  than  a 
tender  ofTer,  assume  that  requests  for 
additional  information  are  issued  to  both  the 
acquiring  and  acquired  persons  on  the  26th 
day  of  the  waiting  period.  One  person 
submits  the  additional  information  on  the 
35th  day,  while  the  other  responds  on  the 
44th  day.  Under  this  section,  the  waiting 
period  expires  thirty  days  following  the  last 
receipt  of  additional  information,  that  is,  it 
expires  on  the  74th  day  (unless  that  day  is 
a  Saturday,  Sunday  or  legal  public  holiday). 
***** 

j    40.  Amend  §  803.20  by  revising 
paragraphs  (b){2)(i)  and  (ii),  and  by 
[JBvising  paragraph  (c)(2)  and  the 
example  thereto,  to  read  as  follows: 

§  803.20    Requests  for  additional 
infonnatlon  or  documentary  material. 


(b)*  •  * 

(2)*   *   • 

(i)  In  the  case  of  a  written  request, 
lipon  receipt  of  the  request  by  the 
ultimate  parent  entity  of  the  person  to 
Which  the  request  is  directed  (or,  if 
another  entity  included  within  the 
person  filed  notification  pursuant  to 
§  803.2(a),  then  by  such  entity),  within 
the  original  30-day  (or,  in  the  case  of  a 
cash  tender  offer  or  of  an  acquisition 
covered  by  11  U.S.C.  363(b),  15-day) 
waiting  period  (or,  if  §  802.23  applies, 
such  other  period  as  that  section 
provides);  or 


(ii)  In  the  case  of  a  written  request, 
upon  notice  of  the  issuance  of  such 
request  to  the  person  to  which  it  is 
directed  within  the  original  30-day  (or, 
in  the  case  of  a  cash  tender  offer  or  of 
an  acquisition  covered  by  11  U.S.C. 
363(b),  15-day)  waiting  period  (or,  if 
§802.23  applies,  such  other  period  as 
that  section  provides),  provided  that 
vkrritten  confirmation  of  the  request  is 
mailed  to  the  person  to  which  the 
request  is  directed  within  the  original 
30-day  (or,  in  the  case  of  a  cash  tender 
offer  or  of  an  acquisition  covered  by  11 
U.S.C.  363(b),  15-day)  waiting  period 
(or,  if  §  802.23  appHes,  such  other 
period  as  that  section  provides).  Notice 
to  the  person  to  which  the  request  is 
directed  may  be  given  by  telephone  or 
in  person.  TTie  person  filing  notification 
shall  keep  a  designated  individual 
reasonably  available  during  normal 
business  hours  throughout  the  waiting 
period  at  the  telephone  number 
supplied  in  the  Notification  and  Report 
Form.  Notice  of  a  request  for  additional 
information  or  documentary  material 
need  be  given  by  telephone  only  to  that 
individual  or  to  the  individual 
designated  in  accordance  with 
paragraph  (b)(2){iii)  of  this  section. 
Upon  the  request  of  the  individual 
receiving  notice  of  the  issuance  of  such 
a  request,  the  full  text  of  the  request  will 
be  read.  The  written  confirmation  of  the 
request  shall  be  mailed  to  the  ultimate 
parent  entity  of  the  person  filing 
notification,  or  if  another  entity  within 
the  person  filed  notification  piu^uant  to 
§  803.2(a),  then  to  such  entity. 


.  (c)  *  *   * 

(2)  A  request  for  additional 
information  or  documentary  material  to 
any  person  other  than,  in  the  case  of  a 
tender  offer,  the  person  whose  voting 
securities  are  being  acquired  pursuant  to 
the  tender  offer  (or  any  officer,  director, 
partner,  agent  or  employee  thereof), 
shall  in  every  instance  extend  the 
waiting  period  for  a  period  of  30  (or,  in 
the  case  of  a  cash  tender  offer  or  of  an 
acquisition  covered  by  11  U.S.C.  363(b), 
10)  calendar  days  from  the  date  of 
receipt  (as  determined  imder  §  803.10) 
of  the  additional  information  or 
documentary  material  requested. 

Example:  Acquiring  person  "A"  desires  to 
acquire  voting  securities  of  corfKsration  X  on 
a  securities  exchange,  and  files  notification. 
Under  §  801.30,  the  waiting  period  begins 
upon  filing  by  "A."  and  "X"  must  file  within 
15  days  thereafter.  Assume  that  before  the 
end  of  the  waiting  period,  the  Assistant 
Attorney  General  issues  a  request  for 
additional  information  to  "X."  Since  the 
transaction  is  not  a  tender  offer,  under 
paragraph  (c)(1)  the  waiUng  period  is 
extended  until  "X"  supplies  the  requested 
information;  under  paragraph  (c)(2),  the 
waiting  period  is  extended  for  30  days 
beyond  the  date  on  which  "X"  responds. 
Note  that  under  §  803.21  "X"  is  obliged  to 
respond  to  the  request  within  a  reasonable 
time;  nevertheless,  the  Federal  Trade 
Commission  and  Assistant  Attorney  General 
could,  notwithstanding  the  ptendency  of  the 
request  for  additional  information,  terminate 
the  waiting  period  sua  sponte  pursuant  to 
§  803.11(c). 


41.  Revise  the  Appendix  to  part  803 
to  read  as  follows: 
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ANTITRUST  IMPROVEMENTS  ACT 
NOTIFICATION  AND  REPORT  FORM 
for  Certain  Mergers  and  Acquisitions 


INSTRUCTIONS 


GENERAL 

The  fVrsHer  Sheets  (pp.  1-16)  constitute  the  Notification  and 
Report  Fomi  (The  Fomi7  required  to  be  sutxnitted  pursuant  to 
§  803.1(a)  of  the  premerger  notification  mles  (The  ailes").  Filng 
persons  need  not,  however,  reoord  their  responses  on  the  Form. 

These  instructions  specify  the  infonnation  which  must  be 
provided  in  response  to  the  Items  on  ttie  Answer  Stieets.  Onty 
the  completed  Answer  Sheets,  together  with  all  documentary 
attachments,  are  to  t)e  filed  with  the  Federal  Trade  Commission 
and  the  Department  of  Justice. 

Persons  providing  responses  on  attachment  pages  rather  than  on 
answer  sheets  must  sutxnrt  a  complete  set  of  attachment  pages 
with  each  copy  of  the  Forni. 

The  tenn  'documentary  attachments'  refers  to  materials  supplied 
in  responses  to  Item  3<d),  Item  4  and  to  sutmissions  pursuant  to 
§§  803.1(b)  and  803.1 1  of  the  nites. 

Infonrartion-The  central  office  for  Infomnation  and  assistance 
concerning  the  rules,  16  CFR  Parts  801-803,  and  the  Form  is 
Room  303,  Federal  Trade  Commission,  600  Pennsylvania 
Avenue,  N.W..  Washington,  D.C.  20580,  phone  (202)  326-3100. 

Definitions-The  definitions  and  other  provisions  governing  this 
Fonn  are  set  forth  In  the  njles,  16  CFR  Parts  801-803.  The 
governing  statute,  the  mles,  and  the  Statement  of  Basis  and 
Purpose  for  the  mles  are  set  forth  at  43  FR  33450 
(July  31 .  1978),  44  FR  66781  (Novemt)er  22, 1979)  48  FR  34427 
(July  29. 1983)  and  Pub.  L.  No.  106-533, 1 14  Stat  2762. 

AIMavtt-Attach  the  affidavit  required  by  §  803.5  to  page  1  of  the 
Form.  Affidavits  are  not  required  if  the  person  filing  notification  is 
an  acquired  person  in  a  transaction  covered  by  §  801 .30.  (See 
§  803.5(a)). 

Rasponses-£ac/)  answer  should  identify  the  Item  to  wfiich  it  is 
addressed.  Use  the  reverse  side  of  the  corresponding  answer 
sheet  or  attach  separate  additional  sheets  as  necessary  in 
ans¥«ering  each  Item.  Each  additional  sheet  sfxxild  identify  at  ttie 
top  of  the  page  the  Item  to  which  it  is  addressed.  Voluntary 
sutxnissions  pursuant  to  §  803.1(b)  should  also  be  identified. 


Enter  ttie  name  of  the  person  filing  notification  appearing  in  Item 
1(a)  on  page  1  of  the  Form  and  ttie  date  on  which  the  Form  is 
completed  at  tt>e  top  of  each  page  of  the  Form,  at  the  top  of  any 
sheets  attached  to  complete  the  response  to  any  Item,  and  at  the 
top  of  the  first  or  cover  page  of  each  docun>entary  attachment 

If  unable  to  answer  any  Item  fully,  give  such  information  as  is 
available  and  provide  a  statement  of  reasons  for  norvcompliance 
as  required  by  §  803.3.  If  exact  answers  to  any  Item  cannot  be 
given,  enter  best  estimates  ar>d  indicate  the  sources  or  bases  of 
such  estimates.  Estimated  data  should  be  followed  by  the 
notation,  'est.'  All  information  stiould  be  rounded  to  the  nearest 
thousand  dollars. 

Year-Alt  references  to  'year'  refer  io  calendar  year.  If  the  data 
are  not  availatjie  on  a  calendar  year  basis,  supply  the  requested 
data  for  the  fiscal  year  reportir>g  period  wtiich  most  nearly 
conespoTKJs  to  tlie  calendar  year  specified.  RefererKes  to  *nfK>st 
recent  year*  mean  the  most  recent  calendar  or  fiscal  year  for 
which  the  requested  information  is  availat)le. 

SIC  Data-This  Notification  and  Report  Form  requests  infbrmatnn 
regarding  dollar  revenues  and  lines  of  commerce  at  three  levels 
witti  respect  to  operations  conducted  within  the  United  States. 
(See  §  803.2(c)(1).)  All  persons  must  submit  certain  data  at  ttie  4- 
digit  (SIC  code)  industry  level.  To  the  extent  that  dollar  revenues 
are  derived  from  manufacturing  operations  (SIC  major  groups  20- 
39),  data  must  also  be  suttmitted  at  the  5-digit  product  dass  and 
7-cHgit  product  levels  (SIC  based  codes).  The  term  'dollar 
revenues'  is  defined  in  §  803.2(d). 

Refersncss-ln  reporting  irrfonmation  by  '4-digit  (SIC  code) 
industry*  refer  to  the  1987  edition  of  the  Standard  Industrial 
Classification  Manual  published  by  the  Executive  Office  of  the 
President,  Office  of  Management  and  Budget. 

In  reporting  infonnation  by  '5-digit  product  dass*  and  "7-digit 
producT  refer  to  the  following  reference  publication  published  by 
the  U.S.  Bureau  of  the  Census:  Numerical  List  of  Manufactured 
and  Mineral  Products,  1992  Census  of  Manufactures  and  Census 
of  Mineral  Industries  (MC92-R-1).  Make  sure  that  the  Numerical 
List  you  use  has  MC92-R-1  printed  on  the  cover. 

Furthermore,  wfien  the  Numerical  List  cites  footnote  3,  which 
refers  to  Appendices  A  and  C  for  detail  collected  in  a  specified 
Current  Industrial  Report  you  must  provide  revenue  irrformation 
using  the  7-digit  products  listed  In  Appendix  A. 


Privacy  Act  Statement-Section  18a(a)  of  Title  15  of  t«  U.S.  Code 
authorizes  the  colectian  of  Ihis  infomiabon.  The  primary  use  of  this 
information  is  to  determine  whettier  ttie  merger  or  acquisition  reported  in 
the  IMobficabon  and  Report  Form  may  violate  the  antHivist  laws.  Furnishing 
the  infcxmation  on  this  Fonn  is  voluntary. 


Consummation  of  an  acquisition  required  to  t>e  reported  t>y  the  statute 
died  alx>ve  without  having  provided  this  information  may,  however, 
render  a  person  liable  to  civil  penalties  up  to  $11,000  per  day. 
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Itwns  5,7,8  and  ttie  Insurartca  Appendix-Supply  infonnation 
only  with  respect  to  operations  conducted  wittvn  the  United 
States,  including  Its  commonwealths,  territories,  possessions  and 
the  District  of  Columbia.  (See  §§  801.1(k).  803.2(cK1).) 

Infonnatton  need  not  be  sup)plied  regarding  assets  or  voting 
securities  currently  being  acquired,  when  the  acquisition  is 
exempt  under  the  statute  or  oiles.  (See  §  803.2(cK2).) 

The  acquired  person  shoukj  Kmlt  Its  response  in  ttie  case  of  an 
acqulsitton  of  assets,  to  the  assets  being  sokJ,  and  in  the  case  of 
an  acquisition  of  voting  securities,  to  the  issuer(s)  vtrhose  voting 
securities  are  being  acquired  and  all  entities  controlled  by  such 
issuer.  Separate  responses  may  be  required  wfiere  a  person  is 
both  acquiring  and  acquired.  (See  §  803.2(b)  and  (c).) 

Rling-Complete  and  return  two  copies  (with  one  notarized 
original  affidavit  arKi  certification  and  one  set  of  documentary 
attechments)  of  this  Notification  and  Report  Form  to  tt>e 
Premerger  Notifk:atk)n  Office,  Bureau  of  Competition,  Room  303, 
Federal  Trade  Commisston.  600  Pennsylvania  Avenue,  N.W., 
Washington,  D.C.  20580.  Three  copies  (with  one  set  of 
documentary  attachments)  shouW  be  sent  to:  Director  of 
Operatrans,  Antitrust  Diviston,  Department  of  Justice.  Patrick 
Henry  BWg..  601  D  Street  NW,  Room  #10-013,  Washington. 
D.C.  20530.  (For  FEDEX  airbills  to  the  Department  of  Justice,  do 
not  use  the  20530  zip  code;  use  zip  code  20004.) 


rrEM  BY  ITEM 

AflWavlt-Attach  the  affidavit  required  by  §  803.5  to  page  1  of  the 
Ariswer  Sheets.  Acquinng  persons  In  transactions  covered  by 
§  801.30  are  required  to  also  submit  a  copy  of  the  notice  served 
on  the  acquired  person  pursuant  to  §803.5(aK1).  (See 
§803.5(3X3).) 

Fee  InformatJon-The  fee  for  filing  the  Notification  and  Report 
Form  is  based  on  tfie  aggregate  total  amount  of  assets  and 
voting  securities  to  be  hekj  as  a  result  of  the  acquisition: 


Value  of  assets  or  voting 
securities  to  be  held 

greater  than  $50  million  but  less 
than  $100  million 

$100  millton  or  greater  but  less 
than  $500  million 

$500  million  or  greater 


Fee  Amount 

$45,000 

$125,000 
$280,000 


Amount  Pakl-tndicate  the  amount  of  the  filing  fee  paid.  This 
amount  shouk)  be  net  of  any  banking  or  financial  institutton 
charges.  Where  an  explanatory  attechment  is  required,  Include 
in  your  explanation  any  adjustments  to  the  acquisition  price  that 
serve  to  lower  the  fee  from  that  which  would  otherwise  be  due. 
If  there  is  no  acquisition  price  or  if  the  acquisition  price  may  fall 
within  a  range  that  straddles  two  filing  fee  thresholds,  state  the 
transaction  value  on  whrch  the  fee  Is  based  and  explain  the 
valuatktn  method  used.  Include  in  your  explanation  a 
descriptxMi  of  any  exempt  assets,  the  value  assigned  to  each, 
and  the  valuation  metfiod  used. 

A  Valuation  Worksheet  available  from  the  Premerger  Notification 
Office  will  be  helpful  In  determining  the  value  of  a  bansaction  for 
filing  and  fee  purposes.  This  Woritsheet  need  not  be  submitted 


with  the  Notificatton  and  Report  Fomn,  but  it  or  soniething  similar 
shouM  be  utilized  and  retained  by  the  acquiring  person  in  ttie 
event  Commisston  staff  has  questions  about  ttie  valuation  of  ttie 
transaction. 

Payer  Identification-  Provide  the  9-digit  Taxpayer  kJenfificatton 
Number  (TIN)  of  the  acquiring  person  and,  if  different  from  the 
filing  person,  the  TIN  of  the  payer(s)  of  the  fiHng  fee.  A  payer  or 
filing  person  who  is  a  natural  person  having  no  TIN  must 
provkle  the  name  and  sodal  security  number  (SSN)  of  the 
payer.  If  the  payer  or  filing  person  is  a  foreign  person,  only  the 
name  of  the  payer  and  the  name  of  the  filing  person  need  be 
supplied  if  different 

Method  of  Payment-Check  tfie  box  indicating  the  mettwd  of 
fee  payment  If  paying  by  electronic  wire  transfer  (EWT), 
provide  the  name  of  the  financial  institutkxi  from  which  tfie 
EWT  is  being  sent  and  the  confirmation  numtier. 

To  insure  filing  fees  paid  by  EWT  are  attributed  to  ttie 
appropriate  payer  filing  notification,  the  payer  must  provkle  the 
following  informatton  to  ttie  financial  institutton  Initiating  ttie 
EWT: 

The  Department  of  Treasury's  ABA  Number  021030004; 

and 
The  Federal  Trade  Commisston's  ALC  Number  29000001. 

If  the  name  used  to  transrnit  the  EWT  differs  fnjm  the  filer's 
name,  provkle  the  alternative  name.  If  ttie  confirmatfon  number 
is  unavailable  at  the  time  notification  Is  filed,  provkie  ttiis 
information  by  letter  within  one  business  day  of  filing. 


Corrective  Rling-Put  an  X  In  ttie  appropriate  box  to  indicate 
whether  the  notification  is  a  corrective  filing  tieing  made  for  an 
acquisition  that  has  already  teken  place  in  vtolation  of  the 
statute.  Attach  a  deteiled,  written  explanatfon  signed  by  a 
company  official  explaining  (1)  how  the  vtolation  occurred,  (2) 
when  and  how  the  vtolation  was  discovered  and  (3)  what  steps 
will  be  taken  to  ensure  compliance  In  ttie  future. 

Transactions  Subject  to  Foreign  Antitrust  Notification-lf  to 

the  knowledge  or  belief  of  the  filing  person  al  ttie  time  of  filing 
this  notification,  a  foreign  antitrust  or  competition  auttiority  has 
been  or  will  be  notified  of  the  proposed  transaction,  list  ttie 
name  of  each  such  authority  and  ttie  date  or  anticipated  date  of 
each  such  notification.  Response  to  this  item  is  voluntary. 

Cash  Tender  Offer-Put  an  X  in  the  appropriate  box  to  indkate 
whether  ttie  acquisition  is  a  cash  tender  offer. 

Bankruptcy-Put  an  X  in  the  appropriate  box  to  indkate  whether 
the  acquired  person's  filing  is  being  made  by  a  trustee  in 
bankruptcy  or  a  debtor-in-possesston  for  a  transaction  that  is 
subject  to  sectton  363(b)  of  the  Bankruptcy  Code 
(11USC§363). 

Early  Termination-Put  an  X  in  the  yes  box  to  request  early 
temiination  of  ttie  waiting  perkxl  Notification  of  each  grant  of 
early  termination  will  be  pubfistied  in  ttie  Federal  Register  as 
required  by  §  7A(bK2)  of  the  Clayton  Act  and  on  the  FTC  web 
site,  www.ftc.gov. 


8700  Federal  Register / Vol.  66,  No.  22 /Thursday,  February  1,  2001 /Rules  and  Regiilations 


ITEM1 

Nam  1(a>-Giveme  name  and  headquarters  address  of  the  person 
filing  notification.  The  name  of  the  person  is  the  name  of  the 
ultimate  parent  entity  included  within  that  person. 

Ham  1(b)-lrxlicate  whettier  the  person  filing  notification  is  an 
acquiring  person,  an  acquired  person,  or  both  an  acquiring  artd 
acquired  person.  (See  §  801.2.) 

Nam  1(cH^Jt  an  X  in  the  appropriate  box  to  indicate  whether  the 
person  in  Item  1(a)  is  a  corporation,  partnership  or  other 
(specify). 

Item  1(d>-Put  an  X  in  the  appropriate  box  to  Indicate  whether 
data  fumished  is  by  calendar  year  or  fiscal  year.  If  fiscal  year, 
specify  period. 

Item  1(e)-Put  an  X  in  the  appropriate  box  to  indicate  if  this  Forni 
is  being  filed  on  behalf  of  the  ultimate  parent  entity  by  arwther 
entity  within  tt>e  same  person  authorized  by  it  to  fHe  notification  on 
its  beiialf  pursuant  to  §  803.2(a),  or  if  this  Form  is  being  filed 
pursuant  to  §  803.4  on  befialf  of  a  foreign  person.  Then  provide 
the  name  and  maiiirtg  address  of  the  entity  filing  notification  on 
behalf  of  the  reporting  person  named  in  Hem  1(a)  of  the  Form. 

Ham  1(f>-lf  an  entity  within  the  person  filing  notification  other  than 
the  ultimate  parent  entity  listed  in  Item  1(a)  is  the  entity  which  is 
making  the  acquisition,  or  if  the  assets  or  voting  securities  of  an 
entity  other  than  the  ultimate  parent  entity  listed  in  Item  1(a)  are 
being  acquired,  provide  ttie  name  and  mailing  address  of  ttiat 
entity  and  tt>e  percentage  of  its  voting  securities  held  by  tfie 
person  named  in  Item  1  (a)  above.  (If  control  is  effected  by  means 
other  than  the  direct  holding  of  the  entit/s  voting  securities, 
descritje  tfie  intermediaries  or  the  oxitract  through  which  control 
is  effected  (see  §  801.1(b)). 

Nam  1(g>-Print  or  type  the  nanrw  and  title,  finn  name,  address, 
telephor>e  number,  fax  number  and  e-mail  address  of  the 
irnJividual  to  contact  regarding  this  htotification  and  Report  Form. 
(See  §  803.20(bX2)rii).) 

Ram  1(h)-Foreign  filing  persons  print  or  type  the  name  and  title, 
finm  name,  addre^,  telephone  number,  fax  number  and  e-mail 
address  of  an  individual  located  in  the  United  States  designated 
for  ttie  imited  purpose  of  receiving  notice  of  the  issuance  of  a 
request  for  additional  irrformation  or  documentary  material.  (See 
§  803.20(bK2)CMi).) 


ITEM  2 

Kam  2(a)-Give  ttie  names  of  all  ultimate  parent  entities  of 
acquiring  arxl  acquired  person  which  are  parties  to  the 
acquisition  wtietfier  or  not  they  are  required  to  file  notification. 

Nam  2(b)-Put  an  X  in  all  the  boxes  that  apply  to  this  acquisition. 

Ram  HcyAcquirkig  persons  put  an  X  in  the  box  to  in(ficate  the 
higfiest  threshold  for  wtiich  notification  is  being  filed  (see 
§  801.1(h)):  $50  million,  $100  million.  $500  million,  25%  (if  value 
of  voting  securities  to  be  held  is  greater  than  $1  billion),  or  50%. 

Rem  2(d)-Assefs  and  voting  securities  held  as  a  result  of  the 
acquisition  (to  be  completed  by  both  acquiring  arxj  acquired 
persons).  State: 


Hem  2(dKi)-the  value  of  voting  securities; 

Ram  2(dKii)-tfie  percentage  of  voting  securities; 

Rem  2(d)(iii)-the  value  of  assets: 

Ram  2(dKiv)-the  aggregate  total  amount  of  voting  securities  and 
assets  of  the  acquired  person  to  be  held  by  each  acquiring 
person,  as  a  result  of  the  acquisition  (see  §§  801.12.  801.13,  and 
801.14). 

Ram  2(e)-Acquiring  persons  provide  the  nanie(s)  of  the  person(s) 
wtK)  performed  any  fair  market  valuatton  used  to  determine  ttie 
aggregate  total  value  of  the  transaction  reported  in  Item  2(d)Civ). 


ITEM3 

Rem  3(a)-Desarpt»bn  of  acquisition.  Briefly  descn"be  the 
b^nsaction.  Include  a  list  of  the  name  arxj  mailing  address  of 
each  acquiring  arKl  acquired  person,  whetfier  or  not  required  to 
file  notification.  Indicate  for  each  party  whetfier  assets  or  voting 
securities  (or  both)  are  to  be  acquired.  Also  indicate  what 
consideration  will  be  received  by  each  party.  In  describing  the 
acquisition,  include  the  expected  dates  of  any  major  events 
required  to  consumrr\ate  &ie  transaction  (e.g..  stockholders' 
meetings,  filing  of  requests  for  approval,  other  public  filings, 
terminations  of  terxler  offers)  ar>d  ttie  scheduled  consummation 
date  of  the  bansaction. 

If  the  voting  securities  are  to  be  acquired  from  a  hokJer  other  than 
tt>e  issuer  (or  an  entity  within  Itie  san^e  person  as  the  issuer) 
separately  idenWy  (if  krxjwn)  such  hoWer  and  the  issuer  of  the 
voting  securities.  Acquirir>g  persons  in  terxler  offers  should 
describe  the  tetins  of  the  offer. 

Ham  3(bXi)-Assefs  to  be  acquired.  This  Item  is  to  be  completed 
only  to  ttie  extent  that  ttie  ti^nsaction  is  an  acquisition  of  assets. 
Describe  all  ger>eral  classes  of  assets  (other  than  cash  and 
securities)  to  be  acquired  by  each  party  to  the  transaction,  giving 
dollar  values  ttiereof. 

Give  Vne  totel  value  of  the  assets  to  be  acquired  in  this 
ti^nsaction. 

Examples  of  general  classes  of  assets  otf>er  than  cash  arxj 
securities  are  land,  merchandising  inventory,  manufactoring 
plants  (specify  tocation  and  products  produced),  and  retai 
stores.  For  each  general  dass  of  assets,  indicate  tt>e  page  or 
paragraph  nunr^jer  of  the  contract  or  other  document  submitted 
with  this  Form  in  wtiich  the  assets  are  more  particulariy 
described. 

Ram  3(b)(ii)-Assefs  held  t>y  acqmirig  person.  (To  be  completed 
irf  acquiring  persons).  If  assets  of  the  acquired  person  (see 
§801.13)  are  presentiy  held  by  the  person  filing  notification, 
furnish  a  description  of  each  general  dass  of  such  assets  in  the 
manner  required  by  Item  3(bKi),  and  tfie  dollar  value  or  estimated 
doUar  value  at  the  time  ttiey  were  acquired. 

Hem  3(c>- Voting  securities  to  be  acquired.  Furnish  the  foltowing 
Infonnation  separately  for  each  issuer  wfnse  voting  securities  will 
be  acquired  in  ttie  acquisition:  (If,  as  a  result  of  the  acquisition, 
the  acquiring  person  will  hoW  1 00  percent  of  the  voting  securities 
of  tfie  acquired  issuer  or  if  ttie  acquisition  is  a  merger  or 
consolidation  (see  §801 .2(d)).  the  parties  may  so  stete  and 
provide  ttie  totel  dollar  value  of  ttie  transaction  instead  of 
responding  to  items  3(cKi)-3(c)(viii). 


Ill 
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3(cXi>-Ust  each  dass  of  voting  securities  fmduding 
convertible  voting  securities)  which  will  be  outstanding  after  the 
acquisition  has  been  completed.  If  ttiere  is  more  than  one  class 
of  voting  securities,  indude  a  description  of  the  voting  rights  of 
each  dass.  Also  list  each  dass  of  norvvoting  securities  which  will 
be  acquired  in  the  acquisition; 

Nam  3<cMii)-Totel  number  of  shares  of  each  dass  of  securities 
isted  which  will  be  outstending  after  the  acquisition  has  been 
completsd; 

Item  3(c)(IH)-Total  number  of  shares  of  each  dass  of  securities 
listed  which  wiH  be  acquired  in  this  acquisition.  If  there  is  more 
tfian  one  acquiring  person  for  any  dass  of  securities,  sfiow  date 
separately  for  each  acquiring  person; 


3(cKiv>-ldentity  of  each  person  acquiring  any  securities  of 
any  dass  listed.  If  ttiere  is  more  ttian  one  acquiring  person  for 
any  dass  of  securities,  show  date  separately  for  each  acquiring 


Nam  3(c)(v)-Dollar  value  of  securities  of  each  dass  listed  to  be 
acquired  in  this  transaction  (see  §  801.10).  If  there  is  more  than 
one  acquiring  person  of  any  dass  of  securities,  show  date 
separately  for  each  acquiring  person  (If  the  exad  doflar  value 
cannot  be  determined  at  the  time  of  filing,  provide  an  estimated 
value  and  indicate  the  basis  on  which  the  estimate  was  made); 

Nam  3<cKvi)-Total  number  of  each  dass  of  securities  listed  which 
wll  be  heM  by  acquiring  person(s)  after  the  acquisition  has  been 
accomplistied.  If  ttiere  is  more  tfian  one  acquiring  person  for  any 
dass  of  securities,  show  date  separately  for  each  acquiring 


Nam  3(d)-Fumish  copies  of  final  or  most  recent  versions  of  all 
documents  which  constitute  ttie  agreement  among  tiie  acquiring 
person(s)  and  the  person(s)  wtiose  voting  securities  or  assets  are 
to  be  acquired  (Do  not  attach  these  documents  to  ttie  Answer 
Sheets). 


ITBI4 

Furnish  one  copy  of  each  of  ttie  foltovwng  documents.  For  each 
entity  included  within  the  person  filing  notification  wfiich  has 
prepared  ite  own  such  documents  difFerent  ftom  those  prepared 
by  ttie  person  fiHng  notification,  furnish,  in  addition,  one  copy  of 
each  document  ftom  each  such  ottier  entity.  Furnish  copies  of: 

Nam  4<a>-all  of  the  following  documents  vi*iich  have  been  filed 
with  the  United  States  Securities  and  Exchange  Commission  (or 
are  to  be  filed  contemporaneously  in  connection  with  this 
acquisition);  the  rrwst  recent  proxy  stetement  and  Fomi  10-K. 
each  dated  not  more  than  three  years  prior  to  ttie  date  of  this 
Notification  and  Report  Forni;  all  Forms  10^  and  8-K  filed  since 
the  end  of  the  period  reflected  by  the  Fomi  10-K  being  supplied; 
any  registration  stetement  filed  in  connection  with  tiie  transaction 
for  wtiich  notification  is  being  filed;  if  ttie  acquisition  is  a  tender 
offer.  Schedule  TO.  Altematively.  if  ttie  person  filing  notification 
does  not  have  copies  of  responsive  documents  readily  available, 
identification  of  such  documents  and  citetion  to  date  and  place  of 
filing  will  constitute  compliance; 

NOTE:  In  response  to  Item  4(a),  the  person  filing  notification  may 
incorporate  by  reference  documents  submitted  with  an  eariier 
filing  as  explained  in  the  staff  formal  interpretetions  dated 
April  10, 1979,  and  April  7, 1981,  and  in  §  8032(e). 


Rem  4(b)-<he  most  recent  annual  reports  and  most  recent  annual 
audit  reports  (of  person  filing  notification  arxl  of  each 
unconsolidated  United  Steles  issuer  induded  within  such  person) 
and.  if  different,  the  most  recently  prepared  balance  sfieet  of  the 
person  filing  notification  and  of  each  unconsolidated  United 
States  issuer  induded  wittwi  such  person; 

Ram  4(c>-al  studies,  surveys,  analyses  and  reports  which  were 
prepared  by  or  for  any  officer(s)  or  director<s)  (or,  in  the  case  of 
unincorporated  entities,  individuals  exercising  similar  functions) 
for  the  purpose  of  evaluating  or  analyzing  the  acquisition  with 
respect  to  martcet  shares,  competition,  competitors,  markets, 
potential  for  sales  growth  or  expansion  irA>  pnxiudor  geographic 
martlets,  and  Indicate  (If  not  conteined  In  the  document  Hsetf)  ttie 
date  of  preparation,  and  the  name  and  tiOe  of  each  indmdual  who 
prepared  each  such  documenL 

Persons  filing  notification  may  provide  an  optional  index  of 
docwnents  cafled  for  by  Item  4  of  the  Answer  Sheets. 

NOTE:  If  the  person  filing  notification  withholds  any  documents 
called  for  by  Item  4<c)  based  on  a  daim  of  privilege,  the  person 
must  provide  a  stetement  of  reasons  for  such  noncompliance  as 
specified  in  ttie  staff  fomial  intarpratation  dated 
September  13, 1979.  and  §  803.3(d). 


ITEMS  S  through  8  and  the  Appendix 

NOTE:  For  Items  5  through  B  and  the  Appertdrx.  the  acquired 
person  stiould  Hmit  its  response  in  ttie  case  of  an  acquisition  of 
assets,  to  the  assets  to  be  sokj.  and  in  ttie  case  of  an 
acquisition  of  voting  securities,  to  the  issuer(s)  whose  voting 
securities  are  tieing  acquired  and  all  entities  controlled  by  such 
issuer.  A  person  filing  as  both  acquiring  and  acquired  may  t>e 
required  to  provide  a  separate  response  to  these  items  in  each 
capacity  so  that  it  can  properly  limit  its  response  as  an  acquired 
person.  (See  §  803.2(b)  and  (c).) 


Rem  S(a)-5(c):  These  items  request  infonnation  regarding  dolar 
revenues  and  lines  of  commerce  at  three  levels  with  resped  to 
operations  conducted  within  the  United  States.  (See 
§  803.2(cK1).)  AH  persons  must  siAmit  certain  date  at  the  4-dgit 
(SIC  code)  industry  level.  To  the  extent  that  dollar  revenues  are 
derived  from  manufacturing  operations  (SIC  major  groups  20-39), 
date  must  also  be  sutxnitted  at  the  5-digit  produd  dass  and  7- 
digit  produd  levels  (SIC  based  codes). 

NOTE:  See  the  "References'  Ksted  in  the  General  Instirictions  to 
the  Fonn.  Refer  to  the  1987  edition  of  the  Standard  Industrie 
Classification  Martual  for  the  4-digit  (SIC  code)  industry  codes. 
Refer  to  the  Numerical  List  of  Manufactured  and  Mineral 
Products,  1992  Cer)sus  of  Manufactures  and  Census  of  Mmeral 
Industries  (MC92-R-1)  for  the  5-digit  produd  dass  and  7-digit 
produd  codes.  Report  revenues  for  the  5-digit  and  7-digit  codes 
using  the  codes  in  the  columns  labeled  "Produd  code.* 

Insurance  carriers  (2-digit  SIC  major  group  63)  shouM  supply  ttie 
information  requested  only  with  resped  to  industries  not  within  2- 
digit  major  group  63.  Credit  agencies  other  than  banks;  security 
and  commodity  brokers,  dealers,  exchanges,  and  services; 
hokling  and  other  investment  offices,  and  real  estete  companies 
{2-digit  SIC  major  groups  61,  62.  67  and  65)  shooW  identify  or 
explain  ttie  revenues  reported  (e.g..  dollar  sales,  receipts). 


IV 
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Persons  filing  notification  should  include  ttie  total  dollar  revenues 
for  1992  derived  t>y  all  entities  included  wittwi  the  person  filing 
notification  at  the  time  this  Notification  and  Report  Form  is 
prepared  (even  if  such  entities  have  t)ecome  included  within  the 
person  since  1992).  For  example,  if  the  person  filing  ratification 
acquired  an  entity  in  1994,  it  must  include  that  entity's  1992 
revenues  in  items  5(a)  and  5(b)Ci). 

Nam  S^yOotar  revenues  by  industry.  Provide  aggregate  4-digit 
(SIC  code)  Industry  data  for  1992. 

Nam  5(b)0K>o/lar  revenues  by  manufactured  product.  Provide 
the  fbOowing  information  on  the  aggregate  operations  for  tfie 
person  fifcig  notificafion  for  1992  for  each  7-digit  product  c*  the 
person  in  2-digit  SIC  major  groups  20-39  (manufacturing 
industries). 

NOTE:  When  the  Numerical  List  r^ers  to  footnote  3,  which  dtes 
Appendices  A  and  C  for  detail  collected  In  a  specified  Current 
Industrial  Report  you  must  provide  revenue  information  using  7- 
dlgil  product  codes  Ksted  in  Appendix  A. 

Nem  5(bKii)-''ro(ftJCts  added  or  deleted.  Within  2-digit  SIC  major 
groups  20-39  (manufacturing  Irxlustries),  Identify  each  product  of 
the  person  fiKng  notification  added  or  deleted  sut>sequent  to 
1992.  Indicate  the  year  of  addition  or  del^ion,  and  state  total 
defer  revenues  In  tf)e  most  recent  year  for  each  product  that  has 
t>een  added.  Products  may  be  identified  either  by  7-digit  product 
code  or  in  the  manner  ordinarily  used  by  tfie  person  filing 
rx)tificat)on. 

Do  rx)t  Include  products  added  since  1992  by  reason  of  mergers 
or  acquisition  occurring  since  1992.  DoHar  revenues  derived  from 
such  products  should  be  included  in  response  to  item  5(b)0). 
However,  if  an  entity  acquired  since  1992  by  the  person  filing 
notification  (and  now  lrK:luded  within  tt>e  person)  itself  has  added 
any  products  since  1992.  these  products  and  the  doter  revenues 
derived  therefrom  sfKMjId  be  listed  here.  Products  deleted  by 
reason  of  dispositions  of  assets  or  voting  securities  sirKe  1992 
should  also  be  Nsted  here. 

Mmii  5(b)<iH>-Oo4la/'  revenues  by  manufactured  product  dass. 
Provide  the  following  Information  atxxit  the  aggregate  operations 
of  lt>e  person  filing  notification  for  tfie  most  recent  year  for  each 
5-digit  product  dass  of  ttie  person  witf>in  SIC  major  groups  20-39 
(manufactunng  industnes).  tf  such  data  have  not  been  compiled 
for  the  most  recent  year,  estimates  of  dollar  revenues  by  5-digit 
product  dass  may  be  provided  if  a  statement  describing  the 
method  of  estimation  Is  fumisf>ed. 

NMn  S(c>-Oo/lar  revertues  by  non-manufacturing  industry. 
Provide  tfie  followjng  Informatfon  concerning  Ihe  aggregate 
operations  of  ttie  person  filing  notification  for  tfie  rmst  recent  year 
for  each  4-digit  (SIC  code)  Irxjustry  in  SIC  major  groups  other 
Ihan  20-39  In  which  the  person  engaged.  If  such  data  have  not 
been  compiled  for  the  most  recent  year,  estimates  of  dollar 
revenues  by  4-digit  industry  may  t>e  provided  if  a  statement 
descritiing  tfie  mettiod  of  estimation  is  fumisfied.  Industries  for 
which  tfie  dollar  revenues  totaled  less  tfian  one  million  dollars  in 
the  most  recent  year  may  be  omitled. 

NOTE:  This  million  doMar  minimum  is  appUcabie  only  to  Hem  5(c). 
InsuraiKe  carriers  (2-digit  SIC  major  group  63)  sfioukj  supply  the 
information  requested  only  with  respect  to  industries  not  within 
SIC  major  group  63,  and,  if  voting  securities  of  an  Insurance 
carrier  are  being  acquired  directly  or  indirectly,  should  complete 
the  Insurance  Appendix  to  tfvs  Form. 


JOINT  VENTURE  OR  OTHER  CORPORATIONS 

Hem  5(d>-Suppty  tfie  foltowing  Information  only  if  tfie  acquisition 
is  tfie  formation  of  a  joint  venture  or  ottier  corporation.  (See 
§801.40.) 

Item  5(d)0)-L'St  the  name  and  mailing  address  of  ttie  joint 
venture  or  otfier  corporation. 

Hwn  5(dKilMAH-<st  contributions  that  each  person  fonning  the 
joint  venture  or  otfier  corporation  has  agreed  to  make,  specifying 
wt>en  each  contribution  is  to  be  made  and  the  value  of  the 
corrtritxjtion  as  agreed  by  the  contributors. 

Itetn  5(d)0i)(B>-Desaibe  any  contracts  or  agreements  wtiereby 
the  joint  venture  or  other  corporation  will  obtain  assets  or  capital 
from  sources  ottier  tfian  tfie  persons  forming  it 

Kern  5(dKii)(C)-Spectfy  whether  and  in  what  amount  the  persons 
forming  tfie  joint  venture  or  otfier  corporation  have  agreed  to 
guarantee  Its  credit  or  ot)ligations. 

ttem  5(d)(liKD)-0escribe  fuNy  tfie  consideration  wtiich  each 
person  forming  the  joint  venture  or  otfier  corporation  Ml!  receive 
In  excfiange  for  its  contribution's). 

Item  5(dKiil)-Descrit)e  generally  ttie  business  in  which  tfie  joint 
venture  or  other  corporation  will  engage,  induding  location  of 
headquarters  and  prindpal  plants,  warefiouses,  retail 
establishments  or  otfier  places  of  business,  its  principal  types  of 
products  or  activities,  and  ttie  geographic  areas  in  wtiich  it  wW  do 
business. 

Hem  5(dM)v)-ldentify  each  4-digit  (SIC  code;  industry  in  which  the 
joint  venture  or  other  corporation  win  derive  dollar  revenues.  If  ttie 
joint  venture  or  otfier  corporation  vmI  be  engaged  in 
manufacturing,  also  specify  each  5-digit  product  dass  in  wfiich  it 
win  derive  dollar  revenues. 
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ITEMS 


This  Item  need  not  be  completed  by  a  person  filing  notification 
only  as  an  acquired  person  if  only  assets  are  to  be  acquired. 
Persons  filing  notification  may  respond  to  Items  6(a).  6{b),  or  6(c) 
by  referendng  a  "document  attachmenf  fumished  v>ith  ttiis  Forni 
if  the  information  so  referenced  is  a  complete  response  and  is  up- 
to-date  and  accurate.  Indicate  for  each  Item  tfie  specific  page(s) 
of  the  document  that  are  responsive  to  that  Item. 

Itsm  6(*)-Erttities  within  the  person  &ing  notification.  List  ttie  name 
and  tieiadquarters  mailing  address  of  each  entity  induded  within 
ttie  person  filing  notification.  Entities  with  total  assets  of  less  tfian 
$10  miUion  may  be  omitted. 

Ham  6{b)-St)arefiolders  of  person  filing  notification.  For  each 
entity  (including  the  ultimate  parent  entity)  induded  within  tfie 
person  filing  notification  the  voting  securities  of  which  are  held 
(see  §  801 .1  (c))  by  one  or  more  otfier  persons,  list  the  issuer  and 
dass  of  voting  securities,  tfie  name  and  headquarters  mailing 
address  of  each  other  person  which  holds  five  percent  or  more  of 
ttie  outstanding  voting  securities  of  tfie  dass  and  tfie  number  and 
percentage  held  by  that  person.  Holders  need  not  be  listed  for 
entities  with  total  assets  of  less  ttian  $10  million. 

Ham  6(c)-Holdings  of  person  filing  notification,  tf  the  person  filing 
notification  tiolds  voting  securities  of  any  Issuer  not  included 
within  ttie  person  filing  notification,  list  the  issuer  and  dass,  ttie 
number  and  percentage  held,  and  (optionally)  the  entity  within  ttie 
person  filing  notification  which  holds  tfie  securities.  Holdings  of 
less  tfian  five  percent  of  the  outstanding  voting  securities  of  any 
issuers,  and  holding  of  issuers  with  total  assets  of  less  tfian  $10 
million  may  be  omitted. 


ITEM  7 

tf ,  to  the  Icnowledge  or  t)elief  of  the  person  filing  notification,  ttie 
person  filing  notification  derived  dollar  revenues  in  tfie  most 
recent  year  finom  operations  in  any  4-digit  (SIC  code)  Industries  In 
which  any  other  person  which  is  a  party  to  ttie  acquisition  also 
derived  dollar  revenues  In  Vne  most  recent  year  (or  in  wfiich  a 
joint  venture  or  other  corporation  will  derive  dollar  revenues),  ttien 
for  each  such  4-diglt  (SIC  code)  indusby: 

Ham  7(a)-supply  the  4-digit  SIC  code  and  description  for  the 
industry; 

Ham  7(b)-list  ttie  name  of  each  person  wfiich  is  a  party  to  ttie 
acquisition  which  also  derived  dollar  revenues  in  the  4-dlgit 
industry. 

Ram  7(c)-Geograp/>ic  nrtarket  information: 

Ham  7(cKi>-for  each  4-digit  Industry  within  SIC  major  groups  20- 
39  (manufacturing  industries)  listed  in  Item  7(a)  above,  Kst  ttie 
states  (or  If  desired,  portions  tfiereof)  in  which,  to  ttie  knowledge 
or  belief  of  ttie  person  filing  notification,  tfie  products  in  ttiat  4-digit 
industry  produced  by  ttie  person  filing  notification  are  sokj  vnttiout 
a  significant  cfiange  In  tfieir  form,  wfiettier  they  are  sokf  by  ttie 
person  filing  notification  or  by  otfiers  to  wfiom  such  products  have 
been  sokj  or  resold; 


Rem  7(cMil>-  for  each  4-digit  industry  within  SIC  m^or  groups  01- 
17  and  40-49  (agriculture,  forestiy  and  fishing,  mining, 
construction,  transportation,  communications,  electric,  gas  and 
sanitary  services)  listed  in  item  7(a)  above,  list  tfie  states  (or,  if 
desired,  portions  thereoO  in  which  ttie  person  filing  notification 
conducts  such  operations; 

Rem  7(cKiii)-for  each  4-digit  indusby  within  SIC  major  groups  50- 
51  (wtioleisale  trade)  listed  in  Item  7(a)  above,  Sst  ttie  states  (or,  if 
desired,  portions  tfiereoO  in  wfuch  ttie  customers  of  ttie  person 
filing  notificatton  are  tooled; 

Ham  7(c)(ivHior  each  4-diglt  fridustiy  within  SIC  major  groups  52- 
61,  70,  75,  78,  and  80  (retail  trade,  banking,  and  certain  services) 
listed  in  Item  7(a)  above,  provkle  tfie  address,  arranged  by 
state,  county  and  dty  or  town,  of  each  establishment  from 
which  dollar  revenues  were  derived  in  the  most  recent  year  by  ttie 
person  filing  notification; 

Ram  7(c)(vHbr  each  4-digit  industry  within  SIC  major  groups  62, 
64-67,  72,  73,  76,  79,  and  81-89  (certain  finance,  insurance  and 
real  estate  groups  and  certain  services)  listed  in  Item  7(a)  at>ove, 
ist  ttie  states  (or.  If  desired,  portions  tfiereof)  in  wfiKh 
establishments  were  tocated  from  wfiich  ttie  person  fifing 
notification  derived  revenues  in  ttie  most  recent  year  and 

Ram  7(cHv<>-for  each  4-digit  industry  within  SIC  mafor  group  63 
(insurance)  listed  In  Item  7(a)  above,  list  the  state's)  in  wlifch  ttie 
person  filing  notification  is  Ucensed  to  write  insurance. 

NOTE:  Except  in  ttie  case  of  ttiose  SIC  major  kxtustry  groups 
mentioned  in  Item  7(cKiv)  above,  the  person  filing  notification 
may  respond  with  ttie  word  "nationaT  if  txjsiness  is  conducted  in 
all  50  states. 


ITEMS 

Ram  t-Previous  acquisitions  (to  be  completed  by  acquiring 
persons).  Determine  each  4-digit  (SIC  code)  indusby  Ksted  in 
Item  7(a)  above,  in  wfvch  0ie  person  filing  notification  derived 
doHar  revenues  of  $1  milKon  or  more  in  ttie  most  recent  year  and 
in  whk:h  eittier  tfie  acquired  issuer  derived  revenues  of  $1  mWon 
or  more  in  ttie  recent  year,  (or  in  wfik:h,  in  the  case  of  ttie 
formation  of  a  joint  venture  or  other  corporation,  the  joint  venture 
or  otfier  corporation  reasonably  can  be  expected  to  derive 
revenues  of  $1  millon  or  more),  or  revenues  of  $1  mnfon  or  more 
in  the  most  recent  year  were  attributable  to  ttie  acquired  assets. 
For  each  such  4-digit  industry,  list  all  acquisitions  made  by  tfie 
person  filing  notifk:ation  In  ttie  five  years  prtor  to  tfie  date  of  filing 
of  entities  deriving  doHar  revenues  in  ttiat  4-digit  industry.  List 
only  acquisitions  of  more  ttian  50  percent  of  tfie  voting  securities 
or  assets  of  entities  whkdi  had  anrxial  net  sales  or  total  ass^s 
greater  than  $10  millnn  in  ttie  year  prior  to  ttie  acquisition. 

For  each  such  acquisition,  supply: 

(a)  ttie  name  of  tfie  entity  acquired; 

(b)  ttie   headquarters   address  of  ttie  entity  prior  to  ttie 
acquisition; 

(c)  wfiether  securities  or  assets  were  acquired; 

(d)  ttie  consummation  date  of  the  acquisitkxi; 

(e)  ttie  annual  net  sales  of  0ie  acquired  entity  in  ttie  year  prior 
to  the  acquisition; 

(0    ttie  total  assets  of  ttie  acquired  entity  in  ttie  year  prior  to 
ttie  acquisition;  and 
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(g)  the  4-<igit  (SIC  code)  industries  (by  number  and 
description)  identified  above  in  vvtitch  the  acquired  entity 
derived  doiiar  revenues. 


CERTIFICATION-<See  §  803.6.) 


APPENDIX  TO  NOTIFICATION  AND  REPORT  FORM: 
INSURANCE 

Insurance  carriers  (2-digtt  SIC  major  group  63)  are  required  to 
compietB  this  Appendn  if  voting  securities  of  an  insurance  carrier 
are  being  acquired  dkecUy  or  indirectly. 


ITEM1 

Nam  1(AHJfi9  Insurance.  Provide  for  the  most  recent  year  the 
amount  of  premium  receipts  (caicuiated  on  the  accrual  basis)  for 
each  of  the  Ines  of  insurance  Hstad  on  page  16  o(  the  Answer 
Sheets. 

Nam  A{B)-New  Business.  Provide  for  the  most  recent  year  the 
amount  of  new  life  insurarxse  business  issued  in  the  United 
Stales  (exclusive  of  revivals,  increases,  dividend  additions  and 
reinsurance  ceded)  for  each  of  the  lines  of  insurarKe  listed  on 
page  16  of  the  Answer  Sheets. 


iTei2 

ttam  H/^-Propeity  UabiHty  Insurance.  Provide  for  the  most 
recent  year  the  amount  of  direct  premiunn  written  in  ttie  United 
States  for  each  line  of  insurance  specified  in  Part  2  of  the 
Urxlerwrlting  and  Investment  Exhibit  of  your  carrier's  anrHial 
oonventnn  statemenL 

Mmti  2(B)-Provide  for  the  most  recent  year  tfie  anmunt  of  net 
premiums  wrWen  in  the  Uniled  States  for  each  line  of  insurance 
spedlied  in  Part  2  of  the  Underwriting  and  Investment  Exhibit  of 
your  carrier's  annual  convention  staten^enL 


ITEM3 

Rein  3(A)- Tito  Insurance.  Provide  for  the  rrxxst  recent  year  the 
amount  of  net  direct  title  insurance  premiums  written  in  Hie  United 
States. 

Item  3(B)-Prov<de  for  the  most  recertt  year  the  amourtt  of  dkect 

title  insurance  premiums  earned  in  the  United  States. 


VII 
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TRANSACTION  NUMBER  ASSIGNED 


16  C.F.R.  Part  803  -  Appendix 

NOTIFICATION  AND  REPORT  FORM  FOR  CERTAIN  MERGERS  AND  ACQUISITIONS 


Approved  by  OM8 
DRAFT 
Expires  00/00/00 


THE  INFORMATION  REQUIRED  TO  BE  SUPPLIED  ON  THESE  ANSWER  SHEETS  IS  SPECIFIED  IN  THE  INSTRUCTIONS 
>    Attach  the  Affidavit  required  by  §  803.5  to  this  page. 


FEE  INFORMATION 

AMOUNT  PAID        $ 

In  cases  wtrere  your  filing  fee  would  t>e  higher  if 
t>ased  on  acquisition  price  or  where  Itie  acquisition 
price  is  undetermined  to  tfie  extent  that  it  may 
straddle  a  filing  fee  ttireshdd,  attach  an  explanation 
of  how  you  determined  ttie  appropriate  fee 
(acquiring  persons  only). 

Attachment  Number        


TAXPAYER  IDENTIFICATION  NUMBER        

or  SOOAL  SECURITY  NUMBER  of  payer     

{acquiring  person  (and  payer  if  (Hflerent  from  acquiring  person)) 
CHECK  ATTACHED        D  MONEY  ORDER  ATTACHED 

WIRE  TRANSFER  D  CONFIRMATION  NO. 

FROM:  NAME  OF  INSTITUTION    


NAME  OF  PAYER  (If  different  from  PERSON  FIUNG) 


IS  THIS  A  CORRECTIVE  FILING? 


DYES 


DNO 


IS  THIS  ACQUISITION  SUBJECT  TO  FOREIGN  FILING  REQUIREMENTS? 
If  YES,  list  jurisdictions: 


DYES 


DNO 


IS  THIS  ACQUISITION  A  CASH  TENDER  OFFER?      D  YES 


DNO 


BANKRUPTCY? 


D  YES         D  NO 


DO  YOU  REQUEST  EARLY  TERMINATION  OF  THE  WAITING  PERIOD?  (Grants  of  early  tennination  are  publisned  in  the  federal  Register  AND 
D  YES       D  NO  or»  ff»e  FTC  web  site  www.ftc.gov) 

ITEM  1  -  PERSON  FIUNG 
1(3)  NAME  and 

HEADQUARTERS  ADDRESS 
of  PERSON  FILING 


1(b)  PERSON  FILING  NOTIFICATION  IS 


D  an  acquiring  person 


D  an  acquired  person 


Dboth 


1(c)  PUT  AN  "X"  IN  THE  APPROPRIATE  BOX  TO  DESCRIBE  PERSON  FILING  NOTIFICATION 
D  Corporation  D  Partnership  D  Other  (Specify) 


1(d)  DATA  FURNISHED  BY 
D  calendar  year 


D  fiscal  year  (specify  period ) . 


_(montfi/year)  to . 


(nx>ntfi/year) 


THIS  FORM  IS  REQUIRED  BY  LAW  and  must  be  filed  separately  by 
each  person  which,  by  reason  of  a  merger,  consolidation  or 
acquisition,  is  subject  to  §7A  of  the  Clayton  Act,  15  U.S.C.  §18a,  as 
added  tjy  Section  201  of  the  Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  Pub.  L.  No.  94-435,  90  Stat.  1390,  and 
rules  promulgated  thereunder  (hereinafter  referred  to  as  "the  rules"  or 
by  section  numt)er).  The  statute  and  rules  are  set  forth  in  the  Federal 
Register  at  43  FR  33450;  the  rules  may  also  be  found  at 
16  CFR  Parts  801-03.  Failure  to  file  this  Notification  and  Report 
Form,  and  to  observe  the  required  waiting  period  before 
consummating  the  acquisition  in  accordance  with  the  applicable 
provisions  of  15  U.S.C.  §18a  and  the  rules,  subjects  any  "person,"  as 
defined  in  the  rules,  or  any  individuals  responsible  for 
rrancompliance,  to  lial>ility  for  a  penalty  of  not  more  than  $1 1,000  for 
each  day  during  which  such  person  is  in  violation  of  15  U.S.C.  §18a. 


All  information  and  documentary  material  filed  in  or  with  this  Form  is 
confidential.  It  is  exempt  from  disclosure  under  the  Freedom  of 
Information  Act,  and  may  be  made  public  only  in  an  administrative  or 
judicial  proceeding,  or  disclosed  to  Congress  or  to  a  duly  auttx>nzed 
committee  or  sutxx>mmittee  of  Congress. 

Rlir>g  -  Complete  and  retum  two  copies  (with  one  origir^al  afRdavit  and 
certification  and  one  set  of  documentary  attachments)  of  this 
Notification  ar)d  Report  Fonn  to:  Premerger  Notiiication  Office,  Bureau 
of  Competition,  Room  303,  Federal  Trade  Commission. 
600  Pennsylvania  Avenue,  N.W.,  Washington,  D.C.  20580.  Three 
copies  (with  one  set  of  documentary  attachments)  should  be  sent  to: 
Director  of  Operations  and  Merger  Enforcement  Antitrust  Division, 
Department  of  Justice,  Patrick  Henry  BuHding.  601  D  Street,  N.W.. 
Room  #10013,  Washington,  D.C.  20530.  (For  FEDEX  airbills  to  the 
Department  of  Justice,  do  not  use  the  20530  zip  code;  use  zip  code 
20004.)      - 


DISCLOSURE  NOTICE  -  Public  reporting  burden  for  this  report  is 
estimated  to  vary  from  8  to  160  hours  per  response,  with  an  average 
of  39  hours  per  response,  including  time  for  reviewing  instructions, 
searching  existing  data  sources,  gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing  the  collection  of  information. 
Sernl  comments  regarding  the  burden  estimate  or  any  other  aspect 


of  this  report,  including  suggestions  for  reducir>g  this  burden  to: 


Premerger  Notification  Office, 

H-303 

Federal  Trade  Commission 

Washington.  DC  20580 


Office  of  Information  and 

Regulatory  Affairs, 
Office  of  Management  and  Budget 
Washington.  CX:  20503 
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NAME  OF  PERSON  FILING  NOTIFICATION 


DATE 


1(e)  PUT  AN  X  IN  THE  APPROPRIATE  BOX  AND  GIVE  THE  NAME  AND  ADDRESS  OF  ENTITY  FILING  NOTIFICATION  (Kotwr  thm  ulbmlB  pareK  entity) 

O  NA  D  This  report  is  t>eing  filed  on  behalf  of  a  foreign  person  D  This  report  Is  being  filed  on  behalf  of  the  ultimate  parent  entity  by 

pursuant  to  §  803.4  anotTter  entity  within  tt>e  same  person  authorized  by  it  to  fHe 

pursuant  to  §  803.2(a). 


NAME  OF  ENTITY  FILING  NOTIFICATION 


ADDRESS 


1(f)  NAME  AND  ADDRESS  OF  ENTITY  MAKING  ACQUISITION  OR  WHOSE  ASSETS  OR  VOTING  SECURITIES  ARE  BEING  ACQUIRED  IF  DIFFERENT 
FROM  THE  ULTIMATE  PARENT  ENTITY  IDENTIFIED  IN  ITEM  1(a) 


PERCENT  OF  VOTING  SECURITIES  HELD  BY  EACH  ENTITY  IDENTIFIED  IN  ITEM  1(a) 


1(g)  IDENTIFICATION  OF  PERSON  TO  CONTACT  REGARDING  THIS  REPORT 


NAME  OF  CONTACT  PERSON 

TITLE 

FIRM  NAME 

BUSINESS  ADDRESS 

TELEPHONE  NUMBER 

FAX  NUMBER 

E-MAIL  ADDRESS 


(h)  IDENTIFICATION  OF  AN  INDIVIDUAL  LOOTED  IN  THE  UNITED  STATES  DESIGNATED  FOR  THE  LIMITED  PURPOSE  OF 

RECEIVING  NOTICE  OF  ISSUANCE  OF  A  REQUEST  FOR  ADOITIOfJAL  INFORMATION  OR  DOCUMENTS.  (See  §  803.20(b)(2Kiii)) 


NAME  OF  CONTACT  PERSON 

TITLE 

FIRM  NAME 

BUSINESS  ADDRESS 

TELEPHONE  NUMBER 

FAX  NUMBER 

E-MAIL  ADDRESS 


ITEM2 


2(a)  USr  NAMES  OF  ULTIMATE  PARENT  ENTmES  OF  ALL  ACQUKING  PERSONS       LIST  NAMES  OF  ULTMATE  PARENT  B4TTTES  OF  ALL  ACQLKEO  PERSONS 


2(b)  THIS  ACQUISITION  \S  (put  an  X  in  al  the  boxes  ttwt  apply) 

D  an  acquisition  of  assets 

D  a  merger  (see  §801.2) 

D  an  acquisition  subject  to  §801 .2(e) 

D  a  fonnation  of  a  joint  venture  of  other  corporation  (see  §  801 .40) 

D  an  acquisition  sut>ject  to  §  801.30  (Sjpect^  type) 

D  other  {specify) 


D  a  consolidation  (see  §  801 .2) 

D  an  acquisition  of  voting  securities 

D  a  secondary  acquisition 

D  an  acquisition  sut>ject  to  §  801 .31 


2(c)  INDICATE  THE  HIGHEST  NOTIFICATION  THRESHCXD  IN  §  801. 1(h)  FOR  WHICH  THIS  FORM  IS  BEING  FILED  (acquiring  person  only) 

D  $50  million                 D  $100  million               D  $500  million               D  25%  (see  instructions)          D  50% 

2(d)fi)  VALUE  OF  VOTING  SECURITIES  TO  BE 
HELD  AS  A  RESULT  OF  THE  ACQUISITION 

fii)  PERCENTAGE  OF 
VOTING  SECURrriES 

(Hi)  VALUE  OF  ASSETS  TO  BE  HFl  D 
AS  A  RESULT  OF  THE  ACQUISITON 

Ov)  AGGREGATE  TOTAL 
VALUE 

$ 

% 

$ 

$ 

2of16 


Federal  Register / Vol.  66,  No.  22 / Thvu-sday,  February  1,  2001 /Rules  and  Regulations 


8707 


NAME  OF  PERSON  FILING  NOTIFICATION 


DATE 


2(e)  If  aggregate  total  value  in  2(dKiv)  is  based  in  whole  or  in  part  on  a  fair  marltet  valuation  pursuant  to  §  801 .10(cK3),  identify  the  person  or 
persons  responsible  tor  making  the  valuation  (acquiring  persons  only). 


ITEM  3 

3(a)  DESCRIPTION  OF  ACQUISITION 
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NAME  Of  PERSON  FILING  NOTIFICATION 


DATE 


3(bXi)  ASSETS  TO  BE  ACQUIRED  (to  be  oxnpleted  only  for  asset  acquisitions) 


SVbm  ASSETS  HELD  BY  ACQUIRING  PERSON 


3(C)  VOTING  SECURITIES  TO  BE  ACQUIRED 

3JcXi)  LIST  AND  DESCRIPTION  OF  VOTING  SECURITIES  AND  UST  OF  NON-VOTING  SECURITIES: 


3(cXi)  TOTAL  NUMBER  OF  SHARES  OF  EACH  CLASS  OF  SECURHY: 


3(cXifi)  TOTAL  NUMBER  OF  SHARES  OF  EACH  CLASS  OF  SECURITY  BEING  ACQUIRED: 
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NAME  OF  PERSON  FILING  NOTIFICATION 


DATE 


3(cKiv)  IDENTITY  OF  PERSONS  ACQUIRING  SECURITIES: 


3(cKv)  DOLLAR  VALUE  OF  SECURITIES  IN  EACH  CLASS  BEING  ACQUIRED: 


3(cXvi)  DOLLAR  VALUE  OF  SECURITIES  TO  BE  HELD  AS  A  RESULT  OF  THE  ACQUISITION: 


3(d)  SUBMIT  A  COPY  OF  THE  MOST  RECENT  VERSION  OF  CONTRACT  OR  AGREEMENT  (or  letter  of  intenl  to  merge  or  acqutre) 

DO  NOT  ATTACH  THIS  DOCUMENT  TO  THIS  PAGE  ATTACHMENT  OR  REFERENCE  NUMBER  OF  CONTRACT  OR  AGREEMENT 
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NAME  OF  PERSON  FILING  NOTIFICATION 


DATE 


ITEM  4  PERSONS  FILING  NOTIFICATION  MAY  PROVIDE  BELOW  AN  OPTIONAL  INDEX  OF  DOCUMENTS  REQUIRED  TO  BE  SUBMITTED  BY  ITEM  4 
(See  Item  by  Item  instructions).  THESE  DOCUMENTS  SHOULD  NOT  BE  ATTACHED  TO  THIS  PAGE. 

Ma)  DOCUMENTS  FILED  WITH  THE  UNITED  STATES  SECURITIES  AND  EXCHANGE  COMMISSION  ATTACHMENT  OR  REFERENCE  NUMBER 


4{b)  ANNUAL  REPORTS.  ANNUAL  AUDIT  REPORTS.  AND  REGULARLY  PREPARED  BALANCE  SHEETS      ATTACHMENT  OR  REFERENCE  NUMBER 


4<c)  STUDIES.  SURVEYS.  ANALYSES,  AND  REPORTS 


ATTACHMENT  OR  REFERENCE  NUMBER 
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NAME  OF  PERSON  FILING  NOTIFICATION 


DATE 


ITEM  5  (See  the  "References"  listed  In  the  General  Instructions  to  the  Form.  Refer  to  the  1987  edition  of  the  Standard  Industrial 
Classification  Manual  for  the  4-digit  (SIC  Code)  Industry  codes.  Refer  to  the  Numerical  List  of  Manufactured  and  Mineral 
Products.  1992  Census  of  Manufactures  and  Census  of  Mineral  Industries  (MC92-R-1)  for  the  5-digit  product  class  and  7-digit 
product  codes.  Report  revenues  for  the  5-digit  and  7-digit  codes  using  the  codes  in  the  columns  labeled  "Product  code.") 

5(a)  DOLLAR  REVENUES  BY  INDUSTRY 


4-DIGIT 
INDUSTRY  CODE 


DESCRIPTION 


1992  TOTAL 
DOLLAR  REVENUES 
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NAME  OF  PERSON  FIUNG  NOTIFICATION 


DATE 


ITEM  5(bKi)  DOLLAR  REVENUES  BY  MANUFACTURED  PRODUCTS 


7-OIGIT 
INDUSTRY  CODE 


DESCRIPTION 


1992  TOTAL 
DOLLAR  REVENUES 
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NAME  OF  PERSON  FILING  NOTIFICATION 


-DATE 


rTEM  5(b)(ii)  PRODUCTS  ADDED  OR  DELETED 


DESCRIPTION  (7-DIGIT  PRODUCT  CODE) 


AOD 


DBETE 


OF 
CHANGE 


TOTAL  DOLLAR 
REVENUES 


ITEM  5(bKiii)  DOLLAR  REVENUES  BY  MANUFACTURED  PRODUCT  CLASS 


5-DIGIT 
INDUSTRY  CODE 


DESCRIPTION 


fitetn  5<bK''i)  continued  on  page  9) 


YEAR 


I 


I 


TOTAL  DOLLAR  REVENUES 


9  of  16 


8714  Federal  Register / Vol.  66,  No.  22 / Thursday,  February  1,  2001 /Rules  and  Regulations 


NM*E  OF  PERSON  FILING  NOTIFICATION 


ITEM  5(b)(iii)  DOLLAR  REVENUES  BY  MANUFACTURED  PRODUCT  CLASS  -  CONTINUED 


5-DIGrr 
INDUSTRY  CODE 


DESCRIPTION 


ITEM  5(C)  DOLLAR  REVENUES  BY  NON-MANUFACTURING  INDUSTRY 


4-DIGIT 
INDUSTRY  CODE 


DESCRIPTION 
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YEAR 

I I 

TOTAL  DOLLAR  REVENUES 


YEAR 

I I 

TOTAL  DOLLAR  REVENUES 


Federal  Register / Vol.  66,  No.  22 /Thursday,  February  1,  2001 /Rules  and  Regulations  8715 


NAME  OF  PERSON  FILING  NOTIFICATION 


DATE 


5(d)  COMPLETE  ONLY  IF  ACQUISITION  IS  IN  THE  FORMATION  OF  A  JOINT  VENTURE  OR  OTHER  CORPORATION 
5(dKI)  NAME  AND  ADDRESS  OF  THE  JOINT  VENTURE  OR  OTHER  CORPORATION 


5(dXH) 
(A)  CONTRIBUTIONS  THAT  EACH  PERSON  FORMING  THE  JOINT  VENTURE  OR  OTHER  CORPORATION  HAS  AGREED  TO  MAKE 


(B)  DESCRIPTION  OF  ANY  CONTRACTS  OR  AGREEMENTS 


(C)  DESCRIPTION  OF  ANY  CREDIT  GUARANTEES  OR  OBLIGATIONS 


P)  DESCRIPTION  OF  CONSIDERATION  WHICH  EACH  PERSON  FORMING  THE  JOINT  VENTURE  OR  OTHER  CORPORATION  WILL  RECEIVE 


5(d)riH)  DESCRIPTION  OF  THE  BUSINESS  IN  WHICH  THE  JOINT  VENTURE  OR  OTHER  CORPORATION  WILL  ENGAGE 


5{dXiv)  SOURCE  OF  DOLLAR  REVENUES  BY  4-DIGIT  SIC  CODE  (non-manufacturing)  AND  BY  50IGIT  PRODUCT  CLASS  (manufaduring) 


Hot  16 
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NAME  OF  PERSON  FIUNG  NOTIFICATION 


DATE 


ITEMe 

6(a)  ENTITIES  WITHIN  PERSON  FIUNG  NOTIFICATION 


6(b)  SHAREHOU5ERS  OR  PERSON  FIUNG  NOTIFICATION 
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NAME  OF  PERSON  FIUNG  NOTIFICATION 


6(c)  HOUSINGS  OF  PERSON  FILING  NOTIFICATION 


DATE 


ITEM  7  DOLLAR  REVENUES 
7(a)4-DIGIT  SIC  CODE  AND  DESCRIPTION 


7(b)  NAME  OF  EACH  PERSON  WHICH  ALSO  DERIVED  DOLLAR  REVENUES 
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NAME  OF  PERSON  FIUNG  NOTIFICATION 

DATE 

7(c)  GEOGRAPHIC  IMARKET  INFORMATION 


ITEM  8  PRIOR  ACQUISITIONS  (to  be  completed  by  acquifing  person  only) 
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NAME  OF  PERSON  FIUNG  NOTIFICATION 


DATE 


CERTIFtCATiON 


This  NOTIFICATION  AND  REPORT  FORM,  together  with  any  and  all  appendices  and  attachments  thereto,  was 
prepared  and  assembled  under  my  supervision  in  accordance  with  institictions  issued  by  the  Federal  Trade 
Commission.  Subject  to  the  recognition  that,  where  so  indicated,  reasonat>ie  estimates  have  been  made  because 
books  and  records  do  not  provide  the  required  data,  the  information  is.  to  tfie  best  of  my  knowledge,  taie,  correct,  and 
complete  in  accordance  with  the  statute  and  rules. 


NAME  (Please  print  or  type) 

TITLE 

SIGNATURE 

DATE 

Subscnt>ed  and  sworn  to  before  me  at  the 
City  of ,  State  of . 


this 


_day  of . 


_.  the  year. 


Signature . 


My  CommisskHi  expires . 


[SEAL] 
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NAME  Of  PERSON  FIUNG  NOTIFICATION 


DATE 


APPENDIX:  INSURANCE 


ITEM1 

YEAR 
1                      1 

A  PREMIUM  RECEIPTS 
1  UFE  INSURANCE 

AMOUNT 

la  ORDINARY  UFE  INSURANCE 

1b.  GROUP  LIFE  INSURANCE  (inducSng  Federal  Emptoyees'  Group  Life  Insurance) 

and  Servicemans'  Group  Life  Insurance,  but  excluding  credit  life  insurance) 
1c.  INDUSTRIAL  LIFE  INSURANCE 

Id.  CREDIT  LIFE  INSURANCE 

2  ANNUITY  CONSIDERATIONS 

2a.  INDIVIDUAL  ANNUITY  CONSIDERATIONS 

2b.  GROUP  ANNUITY  CONSIDERATIONS 

3  HEALTH  INSURANCE 

3a.  INDMDUAL  HEALTH  INSURANCE 

3b.  GROUP  HEALTH  INSURANCE 

TOTAL 

B  NEW  BUSINESS 

1  ORDINARY  LIFE  INSURANCE 

2  GROUP  LIFE  INSURANCE 

3  INDUSTRIAL  UFE  INSURANCE 

4  CREDIT  UFE  INSURANCE 


TOTAL 


YEAR 

I I 

AMOUNT 


rrEM2    PROPERTY  UABIUTY  INSURANCE 
UNE  OF  INSURANCE 


YEAR 


A.  DIRECT  PREMIUMS 


AMOUNT 
B.  NET  PREMIUMS 


ITEM  3  TITLE  INSURANCE 

A.  NET  DIRECT  PREMIUMS  WRITTEN 


B.  DIRECT  PREMIUMS  EARNED 


YEAR 


AMOUNT 
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By  directton  ofthe  Commission. 

Dated:  January  24,  2001. 
Donald  S.  Clark, 
Secretary. 
FR  Doc.  01-2605  Filed  1-31-01;  8:45  am] 

BILLING  CODE  67S0-01-C 


t 


DERAL  TRADE  COMMISSION 


16  CFR  Part  2 


ules  of  Practice 


iENCY:  Federal  Trade  Conunission 

:  Interim  rule  with  request  for 
iinments. 


SUMMARY:  The  FTC  is  amending  its 
Rules  of  Practice  to  incorporate 
procedures  for  internal  agency  review  of 
requests  for  additional  information  or 
documentary  material  relating  to 
transactions  subject  to  the  premerger 
notification  requirements  of  Section  7A 
of  the  Clayton  Act.  These  procedures  are 
necessary  to  implement  recent 
amendments  to  Section  7A.  The 
procedures  will  ensure  that  petitions  for 
such  review  are  handled  in  accordance 
with  the  statute's  requirements. 
DATES:  These  rules  are  effective 
February  1,  2001.  Comments  should  be 
filed  no  later  than  March  19,  2001. 
ADDRESSES:  Address  all  comments 
concerning  these  rules  to  Secretary, 
Federal  Trade  Commission,  Room  159, 
600  Pennsylvania  Avenue,  NW, 
Washington,  DC  20580,  or  by  e-mail  to 
hsr-rules@ftc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christian  S.  White,  Assistant  General 
Counsel,  Room  592,  Federal  Trade 
Commission,  600  Pennsylvania  Avenue, 
NW.  Washington,  DC  20580.  Telephone: 
(202) 326-32424. 
SUPPLEMENTARY  INFORMATION:  Chi 
December  21,  2000,  the  President  signed 
into  law  certain  amendments  to  Section 
7  A  ofthe  Clayton  Act,  15  U.S.C.  18a, 
which  requires  that  parties  to  certain 
mergers  or  acquisitions  file  reports  with 
the  FTC  and  with  the  Department  of 
Justice  and  to  wait  a  specified  period  of 
time  before  consummating  such  a 
transaction,  so  that  the  agencies  can 
determine  whether  the  transaction  may 
violate  the  antitrust  laws  if 
consummated  and,  when  appropriate,  to 
seek  a  preliminary  injunction  in  federal 
coiut  to  prevent  consiunmation.  See 
Pub.  L.  106-553,  114  Stat.  2762  ("2000 
Amendments").  The  statutory 
amendments  are  effective  on  February  1 , 
2001. 

In  a  separate  Federal  Register 
dociunent,  the  Commission  is  adopting 
interim  implementing  amendments  to 


its  rules  and  notification  form  for 
premerger  review  under  Section  7A  (16 
CFR  Parts  801,  802,  and  803)  and,  in 
another  Federal  Register  document,  is 
proposing  additional  rule  amendments. 

In  this  Federal  Register  document, 
the  Commission,  in  accordance  with 
Section  7A(e)(l)(B)  ofthe  Clayton  Act, 
15  U.S.C.  18a(e)(l)(B),  as  added  by  the 
2000  Amendments,  is  adopting 
administrative  procedines  for  persons 
seeking  to  obtain  internal  agency  review 
of  requests  for  additional  information  or 
dociunentary  material  ("second 
requests")  relating  to  proposed 
transactions  for  which  premerger 
notification  is  required  under  Section 
7A.  These  "second  request"  review 
procedures  will  be  incorporated  into 
previously  reserved  Subpart  B  of  Part  2 
ofthe  Commission's  Rules  of  Practice 
and  will  implement  the  statute's 
requirement  that  a  senior  agency  official 
be  designated  for  the  review,  upon 
petition,  of  a  "second  request"  to 
determine  whether  it  is  imreasonably 
cumulative,  unduly  bindensome,  or 
cumulative,  or  whether  the  petitioner 
has  substantially  complied  with  the 
request. 

Administrative  Procedure  Act 

These  procedures  are  exempt  firom  the 
notice-and-comment  requirements  of 
the  Administrative  Procedure  Act  as 
rules  of  agency  organization,  procediu-e 
or  practice.  See  5  U.S.C.  553(b)(A). 
Nonetheless,  the  Commission  seeks 
public  conunent  on  these  procedures 
and  reserves  the  right  to  amend  them 
based  on  its  experience  and  on  any 
comments  that  may  be  received  after  the 
procedures  take  effect. 

Regulatory  Flexibility  Act 

The  requirements  for  initial  and  final 
regulatory  analyses  under  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601- 
612.  do  not  apply  to  these  procedural 
rules,  because  they  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  5 
U.S.C.  605.  Under  the  recent  statutory 
amendments  to  Section  7A  of  the 
Clayton  Act,  transactions  valued  at  less 
than  $50  million  are  exempted,  and 
these  "second  request"  review 
procedures  do  not  expand  or  otherwise 
alter  the  coverage  of  the  premerger 
notification  rules  in  a  way  that  would 
affect  its  impact,  if  any,  on  small 
business.  Accordingly,  the  Commission 
certifies  that  these  procedural  rules  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  This  document  serves  as  the 
required  notice  of  this  certification  to 
the  Small  Business  Administration. 


Paperwork  Reduction  Act 

These  procedural  rules  do  not  contain 
any  record  maintenance,  reporting,  or 
disclosure  requirements  that  would 
constitute  agency  "collections  of 
information"  that  would  have  to  be 
submitted  for  clearance  and  approval  by 
the  Office  of  Management  &  Budget 
under  the  Paperwork  Reduction  Act  of 
1995,  44  U.S.C.  3501-3518. 

List  of  Subjects  in  16  CFR  Part  2 

Administrative  practice  and 
procedine. 

Accordingly,  for  the  reasons  stated  in 
the  preamble,  the  Federal  Trade 
Commission  amends  16  CFR  part  2  as 
follows: 

PART  2— NONADJUDICATIVE 
PROCEDURES 

1.  Revise  the  authority  citation  for 
part  2  to  read  as  follows: 

Authority:  15  U.S.C.  46,  unless  otherwise 
noted. 

2.  Add  subpart  B  to  read  as  follows: 

Subpart  B— Petitions  Filed  Under 
Section  7A  of  the  Clayton  Act,  at 
Amended,  for  Review  of  Requests  for 
Additional  information  or  Documentary 
Material 

Authority:  15  U.S.C.  18a(d),  (e). 

§  2.20    Petitions  for  review  of  requests  for 
addMonal  information  or  documentary 
material. 

(a)  For  purposes  of  this  section, 
"second  request"  refers  to  a  request  for 
additional  information  or  dociunentary 
material  issued  under  16  CFR  803.20. 

(b)  Second  request  procedures.  (1) 
Notice.  Every  request  for  additional 
information  or  documentary  material 
issued  under  16  CFR  803.20  shall 
inform  the  recipient(s)  ofthe  request 
that  the  recipient  has  a  right  to  discuss 
modifications  or  clarifications  of  the 
request  with  an  authorized 
representative  of  the  Commission.  The 
request  shall  identify  the  name  and 
telephone  ntunber  of  at  least  one  such 
representative. 

(2)  Second  request  conference.  An 
authorized  representative  of  the 
Commission  shall  invite  the  recipient  to 
discuss  the  request  for  additional 
information  or  documentary  material 
soon  after  the  request  is  issued.  At  the 
conference,  the  authorized 
representative  shall  discuss  the 
competitive  issues  raised  by  the 
proposed  transaction,  to  the  extent  then 
known,  and  confer  with  the  recipient 
about  the  most  effective  way  to  obtain 
information  and  documents  relating  to 
the  competitive  issues  raised.  The 
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conference  will  ordinarily  take  place 
within  5  business  days  of  issuance  of 
the  request,  imless  the  recipient 
declines  the  invitation  or  requests  a 
later  date. 

(3)  Modification  of  requests.  The 
authorized  representative  shall  modify 
the  request  for  additional  information  or 
dociunentary  material,  or  recommend 
such  modification  to  the  responsible 
Assistant  Director  of  the  Bureau  of 
Competition,  if  he  or  she  determines 
that  a  less  biudensome  request  would  be 
consistent  with  the  needs  of  the 
investigation.  A  request  for  additional 
information  or  documentary  material 
may  be  modified  only  in  writing  signed 
by  the  authorized  representative. 

(4)  Review  of  request  decisions,  (i)  If 
the  recipient  of  a  request  for  additional 
information  or  dociunentary  material 
believes  that  compliance  with  portions 
of  the  request  shoidd  not  be  required 
and  the  recipient  has  exhausted 
reasonable  efiorts  to  obtain  clarifications 
or  modifications  of  the  request  from  an 
authorized  representative,  the  recipient 
may  petition  the  General  Counsel  to 
consider  and  rule  on  unresolved  issues. 
Such  petition  shall  be  submitted  by 
letter  to  the  General  Counsel  with  a 
copy  to  the  authorized  representative 
who  participated  in  the  second  request 
conference  held  under  paragraph  (b)(3) 
of  this  section.  The  petition  shall  not, 
without  leave  of  the  General  Counsel, 
exceed  500  words,  excluding  any  cover, 
table  of  contents,  table  of  authorities, 
glossaries,  proposed  form  of  relief  and 


any  appendices  containing  only  sections 
of  statutes  or  regulations,  and  shall 
address  petitioner's  efforts  to  obtain 
modification  from  the  authorized 
representative. 

(ii)  Within  2  business  days  after 
receiving  such  a  petition,  the  General 
Counsel  shall  set  a  date  for  a  conference 
with  the  petitioner  and  the  authorized 
representative. 

(iii)  Such  conference  shall  take  place 
within  7  business  days  after  the  General 
Counsel  receives  the  petition,  unless  the 
request  recipient  agrees  to  a  later  date  or 
declines  to  attend  a  conference. 

(iv)  Not  later  than  3  business  days 
before  the  date  of  the  conference,  the 
petitioner  and  the  authorized 
representative  may  each  submit 
memoranda  regarding  the  issues 
presented  in  the  petition.  Such 
memoranda  shall  not,  without  leave  of 
the  General  Counsel,  exceed  1250 
words,  excluding  any  cover,  table  of 
contents,  table  of  authorities,  glossaries, 
proposed  form  of  relief  and  appendices 
containing  ordy  sections  of  statutes  or 
regulations.  Such  memoranda  shall  be 
delivered  to  coimsel  for  the  other 
participants  on  the  same  day  they  are 
delivered  to  the  General  Counsel. 

(v)  The  petitioner's  memorandiun 
shall  include  a  concise  statement  of 
reasons  why  the  request  should  be 
modified,  together  with  proposed 
modifications,  or  a  concise  explanation 
why  the  recipient  believes  it  has 
substantially  complied  with  the  request 
for  additional  information  or 
documentary  material. 


(vi)  The  authorized  representative's 
memorandum  shall  include  a  concise 
statement  of  reasons  why  the 
p>etitioner's  proposed  modifications  are 
inappropriate  or  a  concise  statement  of 
the  reasons  why  the  representative 
believes  that  the  petitioner  has  not 
substantially  complied  with  the  request 
for  additional  information  and 
documentary  material. 

(vii)  The  General  Coimsel  shall  advise 
the  petitioner  and  the  authorized 
representative  of  his  or  her  decision 
within  3  business  days  following  the 
conference. 

By  direction  of  the  Commission. 

Dated:  January  24,  2001. 
Donald  S.  Claik, 
Secretary. 

Statement  of  ConfldasioBer  Orson  Swinde 
Ckmceming  Premerger  Notification  Rules 
Changes  File  No.  P989316 

The  Commission  and  its  staff  have  worked 
quickly  and  diligently  on  a  package  of 
interim  rules  to  implement  statutory  changes 
to  the  premerger  notification  program  that 
will  take  effect  shortly.  Other  amendments  to 
the  premerger  rules  are  designed  to  achieve 
needed  housekeeping  improvements  or  spell 
out  procedures  for  the  appeals  process  in 
Hart-Scott-Rodino  matters.  Although  the 
interim  rules  announced  today  take  effect 
imminently,  I  look  forward  to — and  would 
encourage — any  comments  that  members  of 
the  public  care  to  submit  concerning  the 
clarity,  consistency,  and  anticipated  effects  of 
these  rules. 

[FR  Doc.  01-2607  Filed  1-31-01;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 

1 6  CFR  Parts  801  and  802 

Premerger  htotification;  Reporting  and 
Watting  Period  Requirements 

agency:  Federal  Trade  Commission. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Commission  is  proposing 
amendments  to  the  premerger 
notification  rules  ("the  rules")  that 
require  the  parties  to  certain  mergers 
and  acquisitions  to  file  reports  with  the 
Federal  Trade  Commission  ("the 
Conmiission")  and  the  Assistant 
Attorney  General  in  charge  of  the 
Antitrust  Division  of  the  Department  of 
Justice  ("the  Assistant  Attorney 
General")  and  to  wait  a  specified  period 
of  time  before  consummating  such 
transactions.  The  reporting  and  waiting 
period  requirements  are  intended  to 
enable  these  enforcement  agencies  to 
determine  whether  a  proposed  merger 
or  acquisition  may  violate  the  antitrust 
laws  if  consummated  and,  when 
appropriate,  to  seek  a  preliminary 
injunction  in  federal  court  to  prevent 
consiunmation.  This  document  seeks 
comments  on  proposed  amendments  to 
clarify  and  improve  the  effectiveness.of 
the  rules,  including  corrections, 
clarifications,  and  updates  to  examples. 
DATES:  Comments  must  be  received  on 
or  before  March  19,  2001. 
ADDRESSES:  Address  all  comments 
concerning  this  proposal  to  Secretary, 
Federal  Trade  Commission,  Room  159, 
600  Pennsylvania  Avenue,  NW, 
Washington,  DC  20580,  or  by  e-mail  to 
hsr_rules@ftc.gov  and  the  Director  of 
Operations  and  Merger  Enforcement, 
Antitrust  Division,  Department  of 
Justice,  Room  10103,  601  D  Street,  NW, 
Washington,  DC  20530.  With  regard  to 
the  Paperwork  Reduction  Act,  send  a 
copy  of  any  comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
the  information  collection,  including 
suggestions  for  reducing  the  burden,  to: 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Room  10202,  Washington,  DC  20503; 
ATTN.:  Edward  Clarke,  Desk  Officer  for 
the  Federal  Trade  Commission. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Berg  or  Tom  Hancock,  Attorneys, 
Premerger  Notification  Office,  Bureau  of 
Competition,  Room  303,  Federal  Trade 
Commission,  Washington,  DC  20580. 
Telephone:  (202)  326-3100. 
SUPPLEMENTARY  INFORMATION: 

Background 

1 1  Section  7 A  of  the  Clayton  Act  ("the 
act"),  15  U.S.C.  18a,  as  added  by  the 


Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  Pub.  L.  94- 
435,  90  Stat.  1390,  requires  all  persons 
contemplating  certain  mergers  or 
acquisitions  to  file  notification  with  the 
Commission  and  the  Assistant  Attorney 
General  and  to  wait  a  designated  period 
of  time  before  consimimating  such 
transactions.  Congress  empowered  the 
Commission,  with  the  conciuxence  of 
the  Assistant  Attorney  General,  to 
require  "that  the  notification  *  *  *  be 
in  such  form  and  contain  such 
documentary  material  and  information 
*  *  *  as  is  necessary  and  appropriate" 
to  enable  the  agencies  "to  determine 
whether  such  acquisitions  may,  if 
consiunmated,  violate  the  antitrust 
laws."  Congress  similarly  granted 
rulemaking  authority  to,  inter  alia, 
"prescribe  such  other  rules  as  may  be 
necessary  and  appropriate  to  carry  out 
the  purposes  of  this  section."  15  U.S.C. 
18a(d). 

Pursuant  to  that  section,  the 
Commission,  with  the  concurrence  of 
the  Assistant  Attorney  General, 
developed  the  Antitrust  Improvements 
Act  Rules  ("the  rules")  and  Notification 
and  Report  Form  for  Certain  Mergers 
and  Acquisitions  ("the  Form"),  has 
amended  or  revised  the  rules  and  Form 
on  fourteen  occasions,  and  now 
proposes  these  rules  changes. 

These  proposed  changes  include 
updating  examples  in  Sections  801.4, 
801.14,  801.90  and  802.8;  amending 
Section  801.15  to  reflect  the  $50  million 
threshold  and  give  proper  reference  to 
other  rules  sections;  modifying  Section 
802.2  to  remove  an  exemption  for 
associated  agricultural  assets;  revising 
Section  802.6(b)  regarding  federal 
regulatory  approval;  restructuring  and 
revising  Sections  802.50  and  802.51  to 
clarify  and  refocus  exemptions  for 
acquisitions  of  foreign  assets  and  voting 
securities;  and  amending  the  example  to 
Section  802.52  to  correctly  cite 
restructiired  Section  802.50. 

Statement  of  Basis  and  Purpose  for  the 
Commission's  Proposed  Revision  of  Its 
Premerger  Notification  Rules 

Section  801.4     Secondary  Acquisitions 

Example  5  in  section  801.4  will  be 
amended  so  that  it  refers  to  "B's 
shareholders"  instead  of  "B",  correcting 
an  original  drafting  error. 

Section  801.14    Aggregate  Total 
Amount  of  Voting  Securities  and  Assets 

The  Commission  proposes  to  add 
clarifying  language  to  Example  2.  This 
change  does  not  alter  the  application  of 
the  rule,  but  essentially  fills  in  gaps  and 
makes  the  logic  of  the  example  easier  to 
follow. 


Section  801 . 1 5    Aggregation  of  Voting 
Securities  and  Assets  the  Acquisition  of 
Which  Was  Exempt 

In  conjunction  with  the  modifications 
to  sections  802.50  and  802.51,  changes 
proposed  to  section  801.15  will 
correspond  with  the  proposed  $50 
million  threshold  for  foreign 
transactions.  The  Conmiission  also 
proposes  amendments  to  the  body  of 
section  801.15  which  cites  paragraphs  of 
current  sections  802.50  and  802.51 
which  will  no  longer  be  correct  due  to 
our  restructuring  of  these  two  rules. 
Accordingly,  Example  4  of  section 
801.15  is  also  modified  to  correct  the 
paragraph  cited  and  to  incorporate  the 
proposed  $50  million  threshold. 
Examples  1,  5,  7  and  8  have  received  the 
benefit  of  clarifying  language  which  will 
not  alter  the  application  of  the  rule  but 
make  the  examples  easier  to  follow. 

Section  801.90    Transactions  or 
Devices  for  Avoidance 

As  with  other  rules,  the  Commission 
proposes  that  clarifying  language  be 
added  to  Example  1.  The  reference  to 
Section  802.20,  which  no  longer  exists, 
was  deleted.  Again,  this  change  does  not 
alter  the  application  of  the  rule  but 
makes  the  example  more  accurate. 

Section  802.2    Certain  Acquisitions  of 
Real  Property  Assets 

An  amendment  is  proposed  to  section 
802.2(g)  to  remove  "associated 
agricultural  assets"  from  the  agricultural 
property  exemption.  Associated 
agricultm-al  assets  are  defined  in 
paragraph  (1)  as  assets  that  are  integral 
to  the  agricultural  business  activities 
conducted  on  the  property.  Such  assets 
include  inventory  (e.g.,  livestock, 
poultry,  crops,  fruit,  vegetables,  milk, 
eggs);  structiires  that  house  livestock 
raised  on  the  real  property;  and  fertilizer 
and  animal  feed.  Associated  agricultural 
assets  do  not  include  processing 
facilities  such  as  poultry  and  livestock 
slaughtering,  processing  and  packing 
facilities.  Proposed  paragraph  (1)  has 
been  rewritten  to  eliminate  the 
exemption  for  associated  agricidtural 
property  assets,  while  continuing  to 
make  clear  that  processing  facilities  are 
not  exempt  under  section  802.2(g),  and 
to  move  current  paragraph  (2)  into  this 
section.  Proposed  paragraph  (1)  now 
specifies  two  types  of  property  that  are 
not  covered  by  the  agricultural  property 
exemption.  Current  paragraph  (3)  has 
been  renumbered  paragraph  (2). 
Parenthetical  language  has  been  added 
describing  assets  incidental  to  the 
ownership  of  agricultural  property  as 
"cash,  prepaid  taxes  or  insurance, 
rentals  receivable,  and  the  like."  This 
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language  comes  from  an  earlier 
incarnation  of  the  rule,  1978  section 
802.1(a).  but  was  not  included  in 
section  802.2(g)  when  it  was 
promulgated  in  1996  (see  61  PR  13666, 
Mar.  28, 1996).  The  Commission 
believes  this  parenthetical  will  help 
define  what  is  meant  when  such  assets 
are  referenced. 

The  removal  of  associated  agricultural 
assets  from  section  802.2(g)  is  proposed 
because  the  general  increase  in  the  filing 
threshold  to  $50  million  will  itself 
exclude  acquisitions  involving 
associated  agricultural  assets  that  are 
likely  to  be  of  little  or  no  competitive 
consequence.  Maintaining  an  exemption 
for  acquisitions  where  the  associated 
agricultural  assets,  such  as  livestock  on 
the  property,  are  valued  at  greater  than 
$50  million  seems  unnecessary  and  ill- 
advised.  The  section  802.2  exemption 
titled  "certain  acquisitions  of  real 
property  assets"  is  based  on  the 
rationale  that  these  categories  of  assets 
"are  abundant  and  used  in  markets  that 
are  generally  unconcentrated";  where 
associated  agricultural  assets  valued  at 
greater  than  $50  million  are  being 
acquired  in  conjunction  with 
agricult\u^  property,  there  is  little 
reason  to  presume  that  this  justification 
for  their  exemption  would  still  apply 
(see  61  FR  at  13669). 

In  addition,  amending  the  rule  to 
remove  "associated  agricultural  assets" 
from  the  exemption  as  well  as  making 
clear  that  "agricultural  property"  is 
limited  to  real  property  (by  deleting 
"and  assets  '  from  its  definition)  will 
eliminate  whatever  ambiguity  may 
arguably  exist  in  section  802.2(g).  Some 
parties  have  contended  that  the 
exemption  covers,  in  addition  to  real 
property  transferred  in  an  acquisition 
and  livestock  raised  on  that  real 
property,  livestock  raised  by  contract 
growers  on  other  real  property.  The 
Commission's  Premerger  Notification 
Office  ("PNO")  and  the  Antitrust 
Division  of  the  Department  of  Justice,  on 
the  basis  of  both  the  rationale  of  the  real 
property  exemptions  created  by  the 
antitrust  enforcement  agencies  in  1996 
and  the  language  of  the  agricultiiral 
property  exemption  itself,  have  read  the 
agricultural  property  exemption  as  not 
extending  to  assets  located  elsewhere. 
The  Commission  believes  that  the 
amendments  proposed  comport  with  the 
agencies'  responsibility  to  exempt  only 
those  categories  of  transactions  that  are 
not  likely  to  violate  the  antitrust  laws 
and  also  eliminates  any  ambiguity  in  the 
language  of  the  rule. 


Section  802.6    Federal  Agency 
Approval 

In  the  1978  rules  (43  FR  33450,  July 
31, 1978),  section  802.6  in  its  entirety 
consisted  of  what  is  currently  section 
802.6(a),  namely,  a  description  of  the 
nature  and  maimer  of  submission  of 
"information  and  documentary 
material"  for  purposes  of  sections 
7A(c)(6)  and  (c)(8)  of  the  act.  Section 
802.6(b)  was  added  in  a  1983  rules 
change  (48  FR  34427).  Section 
802.6(b)(1)  of  this  new  provision 
exempted  acquisitions  of  parties 
involved  in  aeronautics  and  air 
transportation  that  required  approval  by 
the  Civil  Aeronautics  Board  ("CAB") 
prior  to  consummation.  Section 
802.6(b)(2)  of  the  1983  rules  made  it 
explicit  that  this  exemption  did  not 
exempt  the  acquisition  of  "assets  which 
are  engaged  in  a  business  or  businesses 
other  than  aeronautics  or  air 
transportation  as  defined  *   *  *." 
(Emphasis  added.)  The  acquisition  of 
such  assets  did  not  require  CAB 
approval  and,  accordingly,  was  not 
exempt  under  section  802.6(b)(1),  even 
though  portions  of  the  acquisition  may 
be  exempt. 

Pursuant  to  the  Airline  Deregulation 
Act  of  1978,  the  CAB  went  out  of 
existence  in  1985.  As  airline 
deregulation  progressed,  the  Department 
of  Transportation  assumed  regulatory 
authority  over  airline  mergers,  but  its 
authority  to  approve  (and  to  grant 
antitrust  immunity  for)  airline  mergers 
sunsetted  on  January  1, 1989.  See 
Formal  Interpretation  14  (Nov.  14, 
1988).  Thus,  except  for  paragraph  (a), 
section  802.6  has  no  direct  application 
at  this  time.  This  does  not  mean  that  the 
1983  version  of  section  802.6(b)  is 
without  significance:  The  principle  it 
embodies  has  been  relied  on  several 
times.  Formal  Interpretation  14,  while 
recognizing  that  section  802.6(b)  would 
no  longer  directly  apply  to  any 
transactions,  recognized  the  value  of 
leaving  the  provision  in  the  niles 
because  of  its  application  to  other 
regulated  industries:  "  *   *   *  through 
informal  interpretations  *   *   * ,  the 
Commission's  Premerger  Notification 
Office  has  used  the  method  reflected  in 
section  802.6(b)(2).  *   *   *  The 
Premerger  Notification  Office  will 
continue  to  apply  this  method  to  such 
other  transactions  consummated  after 
December  31, 1989." 

On  November  12,  1999,  The  Gramm- 
Leach-Bliley  Act  ("the  GLB  Act"), 
Public  Law  106-102,  was  signed  into 
law.  The  GLB  Act  allows  bank  holding 
companies  and  banks  to  affiliate  with 
companies  in  financial  services  markets 
that  were  previously  off  limits  to  such 


entities.  Section  133(c)  of  the  GLB  Act 
amends  subsections  (c)(7)  and  (c)(8)  of 
section  7A  of  the  Clayton  Act,  which 
exempt  from  premerger  notification 
certain  mergers  and  acquisitions 
involving  banking  institutions  and 
thrifts  that  receive  advance  antitrust 
review  by  federal  bank  regulatory 
agencies.  The  amendments  to  these 
subsections  make  explicit  in  certain 
circiunstances  that  where  a  transaction 
includes  portions  that  receive  premerger 
antitrust  review  by  banking  agencies 
and  other  portions  that  do  not,  the  parts 
not  so  reviewed  by  the  banking  agencies 
must  go  through  the  HSR  premerger 
notification  process,  provided  the  size 
criteria  are  met  and  no  other  exemption 
applies.  In  discussing  these 
amendments,  sponsors  of  the  legislation 
described  their  approach  as  codifying 
the  approach  taken  in  section  802.6. 
See.  e.g.,  Cong.  Rec.  H11276  (Nov.  2, 
1999). 

On  April  3.  2000,  the  PNO,  vdth  the 
concurrence  of  the  Assistant  Attorney 
General,  published  Formal 
Interpretation  1 7  describing  the  changes 
in  sections  7A(c){7)  and  (c)(8)  of  the 
Clayton  Act  mandated  by  the  GLB  Act. 
Employing  the  term  "mixed 
transactions"  to  apply  to  those  that  have 
some  portions  subject  to  regvdatory 
premerger  competitive  review  and  other 
portions  not,  this  Formal  Interpretation 
gives  examples  of  the  analysis  under 
section  7A  for  certain  types  of  "mixed 
transactions"  in  the  banking  industry 
that  were  not  explicitly  addressed  by 
the  GLB  Act.  Again  referring  to  section 
802.6(b),  Formal  Interpretation  17 
reiterates  the  PNO's  position  that  the 
portions  of  such  mixed  transactions  not 
subject  to  advance  competitive  review 
and  approval  by  a  regulatory  agency 
will  be  subject  to  the  HSR  filing  and 
waiting  period  requirements  if  they 
meet  the  HSR  size  criteria  and  are  not 
otherwise  exempt. 

Because  of  the  importance  of 
maintaining  a  readily  accessible 
statement  of  the  treatment  of  mixed 
transactions  in  the  rules,  the 
Commission  is  proposing  to  revise 
section  802.6(b)  rather  than  to  remove  it. 
Proposed  section  802.6(b)  has  been 
revised  to  state  a  general  rule  regarding 
mixed  transactions  rather  than  one  that 
is  industry  specific.  Paragraph  (b)(1) 
defines  a  "mixed  transaction"  as  one 
that  has  some  portion  that  is  exempt 
pursuant  to  subsections  (c)(6),  (c)(7),  or 
(c)(8)  of  the  act  because  it  requires 
regulatory  agency  premerger 
competitive  review  and  approval  and 
another  portion  that  does  not  require 
such  review.  (Note  that  subsection  (c)(6) 
also  requires  that  the  regulatory 
approval  grant  antitrust  immunity  for 


Federal  Register / Vol.  66.  No.  22 /Thursday,  February  1,  2001  / Proposed  Rules 


8725 


the  exemption  to  be  effective,  and  (c)(8) 
also  requires  that  all  information  and 
documentary  material  submitted  to  the 
regulatory  agency  be 
contemporaneously  filed  with  the 
.Commission  and  the  DOJ  at  least  thirty 
days  prior  to  consiunmation.)  Paragraph 
(b)(2)  then  states  the  principle  that  the 
portion  of  a  mixed  transaction  that  does 
not  require  advance  competitive  review 
and  approval  by  a  regidatory  agency  is 
reportable  under  HSR  as  if  it  were  a 
separate  transaction — that  is,  if  the  Act's 
thresholds  are  met  and  there  is  no  other 
applicable  exemption.  Finally,  the 
Example  has  been  amended  to  concern 
the  application  of  section  802.6(b)  to  the 
banking  industry. 

Section  802.8    Certain  Supervisory 
Acquisitions 

In  section  802.8,  the  Commission 
proposes  to  amend  the  section  to 
substitute  the  word  "if  for  "it", 
correcting  a  typographical  error. 

Sections  802.50  and  802.51 
Acquisitions  of  Foreign  Assets  and 
Voting  Securities 

The  Commission  proposes  both 
structural  and  substantive  revisions  to 
sections  802.50  and  802.51.  The 
structiu^  changes  are  intended  to  make 
the  rules  governing  foreign  transactions 
easier  to  imderstand  and  apply.  The 
PNO  receives  numerous  calls  each  year 
requesting  advice  on  the  applicability  of 
sections  802.50  and  802.51  of  the  rules. 
As  global  merger  activity  has  increased, 
the  exemptions  for  foreign  assets  and 
foreign  voting  securities  have  become 
more  relevant  to  determinations  of  a 
party's  HSR  reporting  requirements.  In 
response  to  input  itom  the  private 
sector,  the  Conunission  proposes 
revising  these  rules  for  greater  ease  of 
comprehension.  The  proposals  frame 
the  rules  more  straightforwardly  by 
oi<ganizing  the  sections  by  the  type  of 
acquisition  they  deal  with,  rather  than 
by  the  type  of  acquiring  person 
involved.  Thus,  proposed  section  802.50 
applies  to  the  acquisition  of  foreign 
assets  and  section  802.51  to  the 
acquisition  of  foreign  voting  securities. 
Each  section  begins  with  general  criteria 
for  reportability  for  U.S.  and  foreign 
acquiring  persons  and  then  proceeds  to 
outline  further  criteria  that  exempt  a 
transaction  from  reporting  requirements 
in  certain  circumstances. 

The  new  organization  should  make 
the  parallels  and  the  differences 
between  the  treatment  of  assets  and 
voting  secxuities  more  readily  apparent, 
and  thereby  facilitate  the  application  of 
both  rules. 

The  substantive  revisions 
simultaneously  narrow  and  expand  the 


reporting  requirements  so  that  they 
apply  to  those  foreign  transactions  that 
are  most  likely  to  have  an  appreciable 
and  direct  impact  on  U.S.  conunerce.  In 
addition  to  the  threshold  changes 
discussed  below,  the  Commission  also 
proposes  to  add  to  the  rules  the 
longstanding  interpretation  by  the  PNO 
of  requiring  the  aggregation  of  U.S.  sales 
and  assets  of  multiple  foreign  issuers  if 
controlling  interests  in  such  issuers  are 
being  acquired.  Additionally,  the 
Commission  proposes  that  sales  in  or 
into  the  United  States  be  determined  by 
the  amoimt  of  such  sales  in  the  most 
recent  fiscal  year  combined  with  the 
amoimt  of  such  sales  since  the  end  of 
the  most  recent  fiscal  year,  calculated 
no  more  than  sixty  days  prior  to  the 
fiUng  of  notification  or  if  notification  is 
not  required,  within  sixty  days  prior  to 
the  consiunmation  of  the  acquisition. 
This  change  is  intended  to  ensure  that 
where  U.S.  sales  generated  by  foreign 
assets  and  voting  securities  have  been 
trending  steeply  upward  prior  to  the 
acquisition,  a  filing  will  be  required  if 
that  trend  has  residted  in  over  $50 
million  in  U.S.  sales.  Finally,  for  the 
sake  of  consistency  with  the  rest  of  the 
rules,  the  Commission  has  also  changed 
the  measure  of  the  value  of  assets 
located  in  the  U.S.  from  book  value  to 
fair  market  value. 

The  first  major  proposed  change  to 
these  sections  consists  of  raising  both 
the  $15  million  and  $25  million 
thresholds  that  trigger  reporting 
obligations  for  foreign  transactions  to 
$50  million.  This  change  is  intended  to 
preserve  the  principle  underlying  these 
sections,  that  acquisitions  of  foreign 
assets  or  voting  securities  should  not  be 
subject  to  the  reporting  requirements 
imless  the  assets  or  voting  securities 
being  acquired  have  a  direct  impact  on 
U.S.  commerce.  That  direct  impact 
would  be  measured  by  the  $50  million 
threshold  amount  established  in  the 
new  legislation.  For  asset  transactions, 
the  impact  would  be  reflected  by  the 
amount  of  sales  in  or  into  the  U.S.  For 
voting  securities  transactions,  the 
impact  would  be  reflected  either  by  the 
amount  of  sales  in  or  into  the  U.S.  or  by 
the  total  value  of  assets,  measured  by 
fair  market  value,  held  by  the  issuer  in 
the  U.S.  Sales  or  assets  of  multiple 
foreign  issuers  are  to  be  aggregated 
where  controlling  interests  in  these 
issuers  are  being  acquired,  in 
accordance  with  the  PNO's  longstanding 
position.  Sales  in  or  into  the  United 
States  would  be  determined  by  the  • 
amount  of  such  sales  in  the  most  recent 
fiscal  year  plus  the  amount  of  such  sales 
since  the  end  of  the  most  recent  fiscal 
year,  in  order  to  assure  that  the 


acquisition  of  assets  or  voting  securities 
that  have  only  recently  begun  to 
generate  large  U.S.  sales  not  escape 
notification.  Sales  since  the  end  of  the 
most  recent  fiscal  year  should  be 
calculated  no  more  than  sixty  days  prior 
to  the  filing  of  notification  or  if 
notffication  is  not  required,  writhin  sixty 
days  prior  to  the  consummation  of  the 
acquisition.  Fair  market  value  would 
replace  book  value  of  assets  in  order  to 
harmonize  these  sections  with  the  rest 
of  the  rules. 

The  Commission  also  proposes  to 
exempt  an  acquisition  between  foreign 
persons  that  do  not  meet  the  $110 
million  aggregate  sales  and  assets  test 
only  where  such  acquisition  is  not 
valued  at  over  $200  miUion.  The  1978 
Statement  of  Basis  and  Purpose  explains 
that  the  $110  miUion  threshold  was 
adopted  to  approximate  the  size-of- 
person  criteria  of  Section  7A(a)(2),  as  it 
seemed  appropriate  and  consistent  with 
congressional  intent  not  to  exempt  a 
transaction  involving  two  foreign 
persons  with  a  U.S.  presence  similar  in 
size  to  the  general  criteria  of  the  act  for 
all  persons.  43  FR  33498  (July  31, 1978). 
Since  the  new  legislation  removes  the 
size-of-person  test  for  acquisitions 
valued  at  over  $200  million,  the 
Commission  befieves  it  is  appropriate 
and  consistent  with  congressional  intent 
to  require  filings  from  foreign  persons, 
regardless  of  the  size  of  their  U.S. 
presence,  where  the  transaction  is 
valued  at  over  $200  million  and  the  $50 
million  threshold  of  these  exemption 
rules  is  satisfied. 

The  remaining  substantive  proposed 
change  is  the  extension  of  reportability 
to  acquisitions  of  foreign  assets  by 
foreign  persons.  The  1978  Statement  of 
Basis  and  Purpose  justified  the  blanket 
exclusion  of  these  transactions  in 
existing  section  802.51(a)  on  the 
grounds  that  asset  transactions  were  less 
likely  to  affect  the  U.S.  economy  than 
voting  securities  transactions. 
Experience  at  both  agencies  has  shown 
that  foreign  assets  acquisitions  can  and 
do  have  a  direct  impact  on  the  U.S. 
economy.  This  is  more  likely  to  be  true 
where  the  assets  generate  over  $50 
million  in  sales  in  or  into  the  U.S.  Thus, 
it  appears  to  be  appropriate  to  require 
that  their  acquisition  be  reported  where 
minimum  contacts  are  present.  Finally, 
the  examples  to  these  rules  and  to 
section  802.52  have  been  revised  to 
reflect  these  changes. 

Section  802.52    Acquisitions  By  or 
From  Foreign  Governmental 
Corporations 

The  proposed  change  to  the  example 
following  section  802.52  incorporates 
the  proposed  change  to  section  802.50 
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which  would  raise  the  threshold  of  sales 
in  or  into  the  U.S.  for  acquisitions  of 
foreign  assets.  The  Rgaie  "$50  million" 
has  been  substituted  for  "$25  million" 
in  the  parenthetical  at  the  end  of  the 
proposed  example  to  reflect  the  fact  that 
the  sale  of  assets  in  the  example  would 
also  be  exempt  under  Section  802.50  if 
the  aggregate  sales  in  or  into  the  U.S. 
were  $50  million  or  less. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act.  5 
U.S.C.  601-612,  requires  that  the  agency 
conduct  an  initial  and  final  regulatory 
analysis  of  the  anticipated  economic 
impact  of  the  proposed  amendments  on 
small  businesses,  except  where  the 
agency  head  certifies  that  the  regulatory 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  5  U.S.C.  605. 

Because  of  the  size  of  the  transactions 
necessary  to  invoke  a  Hart-Scott-Rodino 
filing,  the  premerger  notification  rules 
rarely,  if  ever,  affect  small  businesses. 
Indeed,  the  recent  amendments  to 
section  7 A  of  the  Clayton  Act,  which 
these  rule  amendments  implement, 
were  intended  to  reduce  the  burden  of 
the  premerger  notification  program  by 
exempting  all  transactions  valued  at  less 
than  $50  million.  Further,  none  of  the 
proposed  rule  amendments  expands  the 
coverage  of  the  premerger  notification 
rules  in  a  way  that  would  affect  small 
business.  Accordingly,  the  Commission 
certifies  that  these  proposed  ndes  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  This  document  serves  as  the 
required  notice  of  this  certification  to 
the  Small  Business  Administration. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of 
1995, 44  U.S.C.  3501-3518,  requires 
agencies  to  submit  requirements  for 
"collections  of  information"  to  the 
Office  of  Management  and  Budget 
("OMB")  and  obtain  clearance  before 
instituting  them.  Such  collections  of 
information  include  reporting, 
recordkeeping,  or  disclosure 
requirements  contained  in  regulations. 
The  Hart-Scott-Rodino  Premerger 
Notification  rules  and  report  Form 
contain  information  collection 
requirements,  as  defined  by  the 
Paperwork  Reduction  Act,  that  have 
been  reviewed  and  approved  by  OMB 
under  OMB  Control  No.  3084-0005. 
Because  the  proposed  amendments 
would  affect  the  information  collection 
requirement  of  the  premerger 
notification  program,  the  proposed 
amendments  are  being  submitted  to 
OMB  for  review  piirsiumt  to  the 
Paperwork  Reduction  Act  As  noted  in 


the  Supporting  Statement 
accompanying  the  Request  for  OMB 
Review,  however,  staff  believes  that  the 
proposed  rules  will  not  pose  any  net 
change  to  paperwork  burden  estimates 
regarding  filing  entities. 

List  oFSubjects  in  16  CFR  Parts  801  and 
802 

Antitrust. 

For  the  reasons  stated  in  the 
preamble,  the  Federal  Trade 
Commission  proposes  to  amend  16  CFR 
parts  801  and  802  as  set  forth  below: 

PART  801— COVERAGE  RULES 

1.  The  authority  citation  for  part  801 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  18a(d). 

2.  Amend  §  801.4  by  revising  Example 
5  in  paragraph  (b)  to  read  as  follows: 

§  801 .4    SecofMJary  acquisitions. 

***** 

(b)*  *  * 

Examples:  •  •  * 

5.  In  example  4  above,  suppose  the 
consideration  paid  by  "A"  for  the  acquisition 
of  B  is  $60  million  worth  of  the  voting 
securities  of  "A."  By  virtue  of  §  801.2(d)(2), 
"A"  is  both  an  acquiring  and  acquired 
person;  B  is  an  acquired  person  and  B's 
shareholders  are  acquiring  persons.  A  will 
still  be  deemed  to  have  acquired  control  of 
B,  and  therefore  the  resulting  acquisition  of 
the  voting  securities  of  X  is  a  secondary 
acquisition.  Although  B's  shareholders  are 
now  also  acquiring  persons,  unless  one  of 
them  gains  control  of  "A"  in  the  transaction, 
no  B  shareholder  makes  a  secondary 
acquisitions  of  stock  held  by  "A."  If  the 
consideration  paid  by  "A"  is  the  voting 
securities  of  one  of  "A"s  subsidiaries  and  a 
shareholder  of  B  thereby  gains  control  of  that 
subsidiary,  the  shareholder  will  make 
secondary  acquisitions  of  any  minority 
holdings  of  that  subsidiary. 
***** 

3.  Amend  §  801.14  by  revising 
Example  2  to  read  as  follows: 

S  801 .1 4    Aggregate  totai  amount  of  voting 
securities  and  i 


Examples:  *   *   * 

2.  In  the  previous  example,  assume  that  the 
assets  acquisition  occurred  first,  and  that  the 
acquisition  of  the  voting  securities  is  to  occur 
within  180  days  of  the  first  acquisition.  "A" 
now  looks  to  §  801.13(b)(2)  and  determines 
that  the  previously  acquired  assets  are  not 
treated  "as  part  of  the  present  acquisition" 
because  the  second  acquisition  is  of  voting 
securities  and  not  assets;  thus,  the  asset  and 
voting  securities  acquisitions  are  not  treated 
as  one  transaction.  Therefore,  the  second 
acquisition  would  not  be  subject  to  the 
requirements  of  the  act  since  the  value  of  the 
securities  to  be  acquired  does  not  exceed  the 
$50  million  size-of-transaction  test. 

4.  Amend  §  801.15  by  revising  the 
introductory  text,  paragraphs  (a)(2)  and 


(b),  and  Examples  1, 4,  5,  7,  and  8,  to 
read  as  follows: 

§  801 .1 5    Aggregation  of  voting  securities 
and  assets  the  acquisition  of  wtiich  was 
exempt 

Notwithstanding  §  801.13,  for 
purposes  of  determining  the  aggregate 
total  amount  of  voting  securities  and 
assets  of  the  acquired  person  held  by  the 
acquiring  person  imder  section  7A(a)(2) 
and  §801.1(h],  none  of  the  following 
will  be  held  as  a  result  of  an  acquisition: 

(a)*  *  * 

(2)  Sections  802.1,  802.2,  802.5, 
802.6(b)(1),  802.8,  802.31,  802.35, 
802.52,  802.53,  802.63,  and  802.70; 

(b)  Assets  or  voting  securities  the 
acquisition  of  which  was  exempt  at  the 
time  of  acquisition  (or  would  have  been 
exempt,  had  the  act  and  these  rules  been 
in  effect),  or  the  present  acquisition  of 
which  is  exempt,  under  section  7A(c)(9) 
and  §§802.3.  802.4,  802.50(a),  802.Sl(a), 
802.51(b)  and  802.64  unless  ^e 
limitations  contained  in  section  7A(c)(9) 
or  those  sections  do  not  apply  or  as  a 
result  of  the  acquisition  would  be 
exceeded,  in  which  case  the  assets  or 
voting  securities  so  acquired  will  be 
held;  and 
***** 

Examples:  1.  Assume  that  acquiring  person 
"A"  is  simultaneously  to  acquire  $51  million 
of  the  convertible  voting  securities  of  X  and 
$12  million  of  the  voting  common  stock  of 
X.  Since  the  overall  value  of  the  voting 
securities  to  be  acquired  (§  801.1  defines 
convertible  voting  securities  as  "voting 
securities")  is  greater  than  $50  million,  "A" 
must  determine  whether  it  is  obliged  to  file 
notification  and  observe  a  waiting  period 
before  acquiring  the  securities.  However, 
because  §  802.31  is  one  of  the  exemptions 
listed  in  paragraph  (a)(2)  of  this  section,  "A" 
would  not  hold  the  convertible  voting 
securities  as  a  result  of  this  acquisition. 
Therefore,  since  as  a  result  of  the  acquisition 
"A"  would  hold  only  the  $12  million  of 
common  stock,  the  size-of-transaction  tests  of 
Section  7A(a)(2)  would  not  be  satisfied,  and 
"A"  need- not  observe  the  requirements  of  the 
act  before  acquiring  the  conunon  stock. 
(Note,  however,  that  the  $51  million  of 
convertible  voting  securities  would  be 
reflected  in  "A"s  next  regularly  prepared 
balance  sheet,  for  purposes  of  §  801.11.) 
***** 

4.  Assimie  that  acquiring  person  "B,"  a 
United  States  person,  acquired  from 
corporation  "X"  two  manufacturing  plants 
located  abroad,  and  assume  that  the 
acquisition  price  was  $160  million.  In  the 
most  recent  fiscal  year  and  to  date  since  the 
end  of  that  fiscal  year,  sales  into  the  United 
States  attributable  to  the  plants  were  $40 
million,  and  thus  the  acquisition  was  exempt 
under  §  802.50(a).  Within  180  days  of  that 
acquisition,  "B"  seeks  to  acquire  a  third  plant 
from  "X,"  to  which  United  States  sales  of  $12 
million  were  attributable  in  the  most  recent 
fiscal  year  and  to  date  since  the  end  of  that 
fiscal  year.  Since  under  §801. 13(b)(2),  as  a 
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result  of  the  acquisition.  "B"  would  hold  all 
three  plants  of  "X,"  and  the  $50  million 
limitation  in  §802.50(a]  would  be  exceeded, 
under  paragraph  (b)  of  this  rule,  "B"  would 
hold  the  previously  acquired  assets  for 
purposes  of  the  second  acquisition. 
Therefore,  as  a  result  of  the  second 
acquisition,  "B"  would  hold  assets  of  "X" 
exceeding  $50  milHon  in  value,  would  not 
qualify  for  the  exemption  in  §  802.50(a),  and 
must  observe  the  requirements  of  the  act  and 
file  notification  for  the  acquisition  of  all  three 
plants  before  acquiring  the  third  plant. 

5.  "A"  acquires  producing  oil  reserves 
valued  at  $400  million  from  "B."  Two 
months  later,  "A"  agrees  to  acquire  oil  and 
gas  rights  valued  at  $75  million  frtjm  "B." 
Paragraph  (b)  of  this  section  and 
§  801.13(b)(2)  require  aggregating  the 
previously  exempt  acquisition  of  oil  reserves 
with  the  second  acquisition.  If  the  two 
acquisitions,  when  aggregated,  exceeds  the 
$500  million  limitation  on  the  exemption  for 
oil  and  gas  reserves  in  §  802.3(a),  "A"  and 
"B"  will  be  required  to  file  notification  for 
the  latter  acquisition,  including  within  the 
filings  the  earlier  acquisition.  Since,  in  this 
example,  the  total  value  of  the  assets  in  the 
two  acquisitions,  when  aggregated,  is  less 
than  $500  million,  both  acquisitions  are 
exempt  trom  the  notification  requirements.  In 
determining  whether  the  value  of  the  assets 
in  the  two  acquisitions  exceed  $5Q0  million, 
"A"  need  not  determine  the  current  fair 
market  value  of  the  oil  reserves  acquired  in 
the  first  transaction,  since  these  assets  are 
now  within  the  person  of  "A."  Instead,  "A" 
is  directed  by  §801.13(b)(2)(ii)  to  use  the 
value  of  the  oil  reserves  at  the  time  of  their 
prior  acquisition  in  accordance  with 
§  801.10(b). 
•         •         •         •         • 

7.  In  Example  6.  above,  assume  that  "X" 
acquired  30  percent  of  the  voting  securities 
of  M  and  proposes  to  acquire  40  percent  of 
the  voting  securities  of  N,  another  entity 
controlled  by  "Z."  Assume  also  that  M's 
assets  at  the  time  of  "X's"  acquisition  of  M's 
voting  securities  consisted  of  $90  million 
worth  of  producing  coal  reserves  and  non- 
exempt  assets  with  a  fair  market  value  of  $39 
million,  and  that  N's  assets  currently  consist 
of  $60  million  worth  of  producing  coal 
reserves  and  non-exempt  assets  with  a  feir 
market  value  of  $28  million.  Since  "X" 
acquired  a  minority  interest  in  M  and  intends 
to  acquire  a  minority  interest  in  N,  and  since 
M  and  N  are  controlled  by  "Z,"  the  assets  of 
M  and  N  must  be  aggregated,  pursuant  to 
§S  801.15(b)  and  801.13,  to  determine 
whether  the  acquisition  of  N's  voting 
securities  is  exempt  or  whether  it  is 
reportable  pursuant  to  the  terms  of  §  802.4(c). 
"X"  is  required  to  determine  the  current  feir 
market  value  of  M's  assets.  If  the  feir  market 
value  of  M's  coal  reserves  is  unchanged,  the 
aggregated  exempt  assets  do  not  exceed  the 
limitation  for  coal  reserves  under  §802. 3(b). 
However,  if  the  present  fair  market  value  of 
N's  non-exempt  assets  also  is  unchanged,  the 
present  fair  market  value  of  the  non-exempt 
assets  of  M  and  N  when  aggregated  is  greater 
than  $50  million.  Thus  the  acquisition  of  the 
voting  securities  of  N  is  not  exempt  under 
§802.4.  If  "X"  proposed  to  acquire  50 
percent  or  more  of  the  voting  securities  of 


both  M  and  N  in  the  same  acquisition,  the 
assets  of  M  and  N  must  be  aggregated  to 
determine  if  the  acquisition  of  the  voting 
securities  of  both  issuers  is  exempt.  Since  the 
fair  market  value  of  the  aggregated  non- 
exempt  assets  exceeds  $50  million,  the 
acquisition  would  not  be  exempt. 

8.  "A"  acquired  49  percent  of  the  voting 
securities  of  M  and  45  percent  of  the  voting 
securities  of  N.  Both  M  and  N  are  controlled 
by  "B."  At  the  time  of  the  acquisition  M  held 
rights  to  producing  coal  reserves  worth  $90 
million  and  N  held  a  producing  coal  mine 
worth  $90  million.  This  acquisition  was 
exempt  since  the  aggregated  holdings  fell 
below  the  $200  million  limitation  for  coal  in 
§  802.3(b).  A  year  later.  "A"  proposes  to 
acquire  an  additional  10  percent  of  the  voting 
securities  of  both  M  and  N.  In  the  intervening 
year,  M  has  acquired  coal  reserves  so  that  its 
holdings  are  now  valued  at  $140  million,  and 
the  value  of  N's  assets  remained  unchanged. 
"A's"  second  acquisition  would  not  be 
exempt.  "A"  is  required  to  determine  the 
value  of  the  exempt  assets  and  any  non- 
exempt  assets  held  by  any  issuer  whose 
voting  securities  it  intends  to  acquire  before 
each  proposed  acquisition  (unless  "A" 
already  owns  50  percent  or  more  of  the 
voting  securities  of  the  issuer)  to  determine 
if  the  value  of  those  holdings  of  the  issuer 
falls  below  the  limitation  of  the  applicable 
exemption.  Here,  the  holdings  of  M  and  N 
now  exceed  the  $200  million  exemption  for 
acquisitions  of  coal  reserves  in  §802.3.  and 
thus  do  not  qualify  for  the  exemption  of 
voting  seciuities  provided  by  §  802.4(a). 

5.  Amend  §  801.90  by  revising 
Example  1  to  read  as  follows: 

fSOIJO    Transactions  or  davicea  for 


Examples:  1.  Suppose  corporations  "A" 
and  "B"  wish  to  form  a  joint  venture.  "A" 
and  "B"  contemplate  a  total  investment  of 
over  $100  million  in  the  foint  venture; 
ptersons  "A"  and  "B"  each  have  total  assets 
in  excess  of  $100  million.  Instead  of  filing 
notification  pursuant  to  §801.40,  "A"  creates 
a  new  subsidiary,  Al.  which  issues  half  of  its 
authorized  shares  to  "A."  Assume  that  Al 
has  total  assets  of  $3000.  "A"  then  sells  50 
percent  of  its  Al  stock  to  "B"  for  $1500. 
Thereafter,  "A"  and  "B"  each  contribute  $53 
million  to  Al  in  exchange  for  the  remaining 
authorized  Al  stock  (one-fourth  each  to  "A" 
and  "B").  "A"s  creation  of  Al  was  exempt 
under  §802.30;  its  $1500  sale  of  Al  stock  to 
"B"  did  not  meet  the  size-of-transaction 
filing  threshold  in  Section  7A(a)(2)(B);  and 
the  second  acquisitions  of  stock  in  Al  by  "A" 
and  "B"  were  exempt  under  Sections  7A(c) 
(3)  and  (10).  because  "A"  and  "B"  each 
already  controlled  Al,  based  on  their 
holdings  of  50  percent  of  Al's  then- 
outstanding  shares.  Since  this  scheme 
appears  to  be  for  the  purpose  of  avoiding  the 
requirements  of  the  act.  the  sequence  of 
transactions  will  be  disregarded.  The 
'  transactions  will  be  viewed  as  the  formation 
of  a  joint  venture  corporation  by  "A"  and 
"B"  having  over  $10  million  in  assets.  Such 
a  transaction  would  be  covered  by  §801.40, 


and  "A"  and  "B"  must  file  noUfication  and 
observe  the  waiting  period. 


PART  802— EXEMPTION  RULES 

6.  The  authority  citation  for  part  802 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  18a(d). 

7.  Revise  §  802.2(g)  to  read  as  follows: 

§  802.2    Certain  acquisitions  of  real 
property  assets. 

•  *        *        *        • 

(g)  Agricultural  property.  An 
acquisition  of  agricultiu-al  property  and 
assets  incidental  to  the  ownership  of 
such  property  shall  be  exempt  fit)m  the 
requirements  of  the  act.  Agricultural 
propSrty  is  real  property  that  primarily 
generates  revenues  from  the  production 
of  crops,  fruits,  vegetables,  livestock, 
poultry,  milk  and  eggs  (activities  within 
SIC  Major  Groups  01  and  02). 

(1)  Agricultural  property  does  not 
include  either: 

(i)  Processing  facilities  such  as 
poultry  and  livestock  slaughtering, 
processing  and  packing  facilities;  or 

(ii)  Any  real  property  and  assets  either 
adjacent  to  or  used  in  conjimction  with 
processing  facilities  that  are  included  in 
the  acquisition. 

(2)  In  an  acquisition  that  includes 
agricidtural  propraty,  the  transfer  of  any 
assets  that  are  not  agricultiu^  property 
or  assets  incidental  to  the  ownership  of 
such  property  cash,  prepaid  taxes  or 
insurance,  rentals  receivable  and  the 
like)  shall  be  subject  to  the  requirements 
of  the  act  and  these  rules  as  if  such 
assets  were  being  transferred  in  a 
separate  acquisition. 

•  •        *        *        • 

8.  Amend  §  802.6  by  revising 
paragraph  (b)  and  the  Example  to  read 
as  follows: 


1802.6 


(b)(1)  A  mixed  transaction  is  one  that 
has  some  portion  that  is  exempt  tmder 
section  7A(c)(6),  (c)(7)  or  (c)(8)  because 
it  requires  regulatory  agency  premerger 
competitive  review  and  approval,  and 
another  portion  that  does  not  require 
such  review. 

(2)  The  portion  of  a  mixed  transaction 
that  does  not  require  advance 
competitive  review  and  approval  by  a 
regulatory  agency  is  subject  to  the  act 
and  these  rules  as  if  it  were  being 
acquired  in  a  separate  acquisition. 

Example:  Bank  "A"  acquires  Bank  "B", 
which  owns  a  financial  subsidiary  engaged  in 
securities  underwriting.  "A"s  acquisition  of 
"B"  requires  agency  approval  by  the  Office 
of  the  Comptroller  of  the  Currency,  the  Board 
of  Governors  of  the  Federal  Reserve  System 


8728 


Federal  Register /Vol.  66,  No.  22 /Thursday,  February  1,  2001  /  Proposed  Rules 


or  Federal  Deposit  Insurance  CcHporation 
(depending  on  whether  "A"  is  a  national 
bank,  state  member  bank,  or  state  non- 
member  bank  under  section  18(c)  of  the  FDI 
Act),  and  therefore  is  exempt  from  filing 
under  section  7A(c)(7).  However,  the 
acquisition  of  the  financial  subsidiary  ^ 
subject  to  HSR  reporting  requirements,  and 
"A"  and  "B"  each  must  make  a  filing  for  that 
portion  of  the  transaction  and  observe  the 
waiting  period  if  the  act's  thresholds  are  met. 

9.  Revise  §  802.8(a)  to  read  as  follows: 

§802.8    Certain  supervisory  acquisitions. 

(a)  A  merger,  consolidation,  purchase 
of  assets,  or  acquisition  requiring  agency 
approval  under  sections  403  or  408(e)  of 
the  National  Housing  Act,  12  U.S.C. 
1726, 1730a(e),  or  under  section  5  of  the 
Home  Owners'  Loan  Act  of  1933, 12 
U.S.C.  1464  shall  be  exempt  from  the 
requirements  of  the  act,  including 
specifically  the  filing  requirement  of 
section  7A(c)(8),  if  the  agency  whose 
approval  is  required  finds  that  approval 
of  such  merger,  consolidation,  purchase 
of  assets,  or  acquisition  is  necessary  to 
prevent  the  probable  failure  of  one  of 
the  institutions  involved. 
***** 

10.  Revise  §  802.50  to  read  as  follows: 

§  802.50    Acquisitions  of  foreign  assets. 

(a)  The  acquisition  of  assets  located 
outside  the  United  States  shall  be 
exempt  from  the  requirements  of  the  act 
unless  the  foreign  assets  the  acquiring 
person  would  hold  as  a  result  of  the 
acquisition  generated  sales  in  or  into  the 
U.S.  exceeding  $50  miUion  during  the 
acquired  person's  most  recent  fiscal 
year,  conri}ined  with  such  sales  to  date 
since  the  end  of  that  fiscal  year. 

(b)  Where  the  foreign  assets  being 
acquired  exceed  the  threshold  in  (a) 
above,  the  acquisition  nevertheless  shall 
be  exempt  where: 

(1)  Both  acquiring  and  acquired 
persons  are  foreign; 

(2)  The  aggregate  sales  of  the 
acquiring  and  acquired  persons  in  or 
into  the  United  States  are  less  than  $110 
million  in  their  respective  most  recent 
fiscal  years,  combined  with  such  sales 
to  date  since  the  end  of  those  fiscal 
years; 

(3)  The  aggregate  total  assets  of  the 
acquiring  and  acquired  persons  located 
in  the  United  States  (other  than 
investment  assets,  voting  or  nonvoting 
securities  of  another  person,  and  assets 
included  pursuant  to  §  801.40(c)(2))  are 
less  than  $110  million:  and 

(4)  The  transaction  does  not  meet  the 
criteria  of  Section  7A(a)(2){A). 

(c)  Any  determination  of  sales  in  or 
into  the  U.S.  must  be  made  within  60 
calendar  days  prior  to  the  filing  of 
notification  or  if  such  notification  is  not 


required,  within  60  calendar  days  prior 
to  the  consummation  of  the  acquisition. 

Examples:  1.  Assume  that  "A"  and  "B"  are 
both  U.S.  persons.  "A"  proposes  selling  to 
"B"  a  manufacturing  plant  located  abroad. 
Sales  in  or  into  the  United  States  attributable 
to  the  plant  totaled  $13  million  in  the  most 
recent  fiscal  year  and  to  date.  The  transaction 
is  exempt  under  this  paragraph. 

2.  Sixty  days  after  the  transaction  in 
example  1,  "A"  proposes  to  sell  to  "B"  a 
second  manufecturing  plant  located  abroad; 
sales  in  or  into  the  United  States  attributable 
to  this  plant  totaled  $38  million  in  the  most 
recent  fiscal  year  and  to  date.  Since  "B" 
would  be  acquiring  the  second  plant  within 
180  days  of  the  first  plant,  both  plants  would 
be  considered  assets  of  "A"  held  by  "B"  as 

a  result  of  the  second  acquisition  (see 
§  801.13(b)(2)).  Since  the  total  sales  in  or  into 
the  United  States  exceed  $50  million,  the 
acquisition  of  the  second  plant  would  not  be 
exempt  under  this  paragraph. 

3.  Assume  that  "A"  and  "B"  are  foreign 
persons  with  aggregate  sales  in  or  into  the 
United  States  of  $200  million.  If  "A"  acquires 
only  foreign  assets  of  "B,"  and  if  those  assets 
generated  $50  million  or  less  in  sales  into  the 
United  States,  the  transaction  is  exempt. 

4.  Assume  that  "A"  and  "B"  are  foreign 
I>ersons  with  aggregate  sales  in  or  into  the 
United  States  and  assets  located  in  the 
United  Sates  of  less  than  $100  million.  If  "A" 
acquires  only  foreign  assets  of"B",  and  those 
assets  generated  in  excess  of  $50  million  in 
sales  into  the  United  States  during  the  most 
recent  fiscal  year  and  to  date,  the  transaction 
is  exempt  from  reporting  if  the  assets  are 
valued  at  $200  million  or  less,  but  is 
reportable  if  valued  at  greater  than  $200 
million. 

11.  Revise  §  802.51  to  read  as  follows: 

§  802.51    Acquisitions  of  voting  securities 
of  a  foreign  issuer. 

(a)  By  U.S.  persons.  The  acquisition  of 
voting  secxuities  of  a  foreign  issuer  by 

a  U.S.  person  shall  be  exempt  from  the 
requirements  of  the  act  unless  the  issuer 
(including  all  entities  controlled  by  the 
issuer)  either: 

(1)  Holds  assets  located  in  the  United 
States  (other  than  investment  assets, 
voting  or  nonvoting  seciuities  of  another 
person,  and  assets  included  pursuant  to 
§  801.40(c)(2))  having  an  aggregate  total 
value  of  over  $50  million;  or 

(2)  Made  aggregate  sales  in  or  into  the 
United  States  of  over  $50  million  in  its 
most  recent  fiscal  year,  combined  with 
such  sales  to  date  since  the  end  of  that 
fiscal  year. 

(b)  By  foreign  persons.  The 
acquisition  of  voting  securities  of  a 
foreign  issuer  by  a  foreign  person  shall 
be  exempt  from  the  requirements  of  the 
act  unless  the  acquisition  will  confer 
control  of  the  issuer  and  the  issuer 
(including  all  entities  controlled  by  the 
issuer)  either: 

(1)  Holds  assets  located  in  the  United 
States  (other  than  investment  assets, 


voting  or  nonvoting  securities  of  another 
person,  and  assets  included  pursuant  to 
§  801.40(c)(2))  having  an  aggregate  total 
value  of  over  $50  million;  or 

(2)  Made  aggregate  sales  in  or  into  the 
United  States  of  over  $50  million  in  its 
most  recent  fiscal  year,  combined  with 
such  sales  to  date  since  the  end  of  that 
fiscal  year. 

(3)  If  controlling  interests  in  multiple 
foreign  issuers  are  being  acquired  from 
the  same  acquired  person,  the  assets 
located  in  the  United  States  and  sales  in 
or  into  the  United  States  of  all  the 
issuers  must  be  aggregated  to  determine 
whether  the  $50  million  thresholds  are 
exceeded. 

(c)  where  a  foreign  issuer  whose 
securities  are  being  acquired  exceeds 
the  threshold  in  paragraph  (b)(1)  or 
(b)(2)  of  this  section,  the  acquisition 
nevertheless  shall  be  exempt  where: 

(1)  Both  acquiring  and  acqvured 
persons  are  foreign; 

(2)  The  aggregate  sales  of  the 
acquiring  and  acquired  persons  in  or 
into  the  United  States  are  less  than  $110 
million  in  their  respective  most  recent 
fiscal  years,  combined  with  such  sales 
to  date  since  the  end  of  those  fiscal 
years; 

(3)  The  aggregate  total  assets  of  the 
acquiring  and  acquired  persons  located 
in  the  United  States  (other  than 
investment  assets,  voting  or  nonvoting 
securities  of  another  person,  and  assets 
included  pursuant  to  §  801.40(c)(2))  are 
less  than  $110  million;  and 

(4)  The  transaction  does  not  meet  the 
criteria  of  Section  7A(a)(2)(A). 

(d)  Any  determination  of  sales  in  or 
into  the  U.S.  must  be  made  within  60 
calendar  days  prior  to  the  filing  of 
notification  or  if  such  notification  is  not 
required,  within  60  calendar  days  prior 
to  the  consummation  of  the  acquisition. 

Examples:  1.  "A,"  a  U.S.  person,  is  to 
acquire  the  voting  securities  of  C,  a  foreign 
issuer.  C  has  no  assets  in  the  United  States, 
but  made  aggregate  sales  into  the  United 
States  of  $77  million  in  the  most  recent  fiscal 
year  and  to  date.  The  transaction  is  not 
exempt  under  this  section. 

2.  Assume  that  "A"  and  "B"  are  foreign 
persons  with  aggregate  sales  in  or  into  the 
United  States  of  $200  million,  and  that  "A" 
is  acquiring  100%  of  the  voting  securities  of 
"B."  Included  within  "B"  is  U.S.  issuer  C, 
whose  totftl  U.S.  assets  are  valued  at  $161 
million.  Since  "A"  will  be  acquiring  control 
of  an  issuer,  "C",  with  total  U.S.  assets  of 
more  than  $50  million,  and  the  parties' 
aggregate  sales  in  or  into  the  U.S.  in  the 
relevant  time  period  exceeds  $110  million, 
the  acquisition  is  not  exempt  under  this 
section. 

12.  Amend  §  802.52  by  revising  the 
Example  to  read  as  follows: 
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§  802.52    Acquisitions  t>y  or  from  foreign 
governmental  agencies. 

***** 

Example:  The  government  of  foreign 
country  X  has  decided  to  sell  assets  of  its 
wholly  owned  corporation,  B,  all  of  which 
are  located  in  foreign  country  X.  The  buyer 


is  "A,"  a  U.S.  person.  Regardless  of  the 
aggregate  sales  in  or  into  the  United  States 
attributable  to  the  assets  of  B,  the  transaction 
is  exempt  under  this  section.  (If  such 
aggregate  sales  were  $50  million  or  less,  the 
transaction  would  also  be  exempt  under 
§802.50.) 


Dated:  January  24,  2001. 

By  direction  of  the  Commission. 
Donald  S.  Oari^ 
Secretary. 
[FR  Doc.  01-2606  Filed  1-31-01;  8:45  am) 
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SECURITIES' AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  228,  229,  240  and  249 

[FMmm  No«.  33-7944,  34-43892;  File  No. 
S7-04-01] 

RIN  3235-AI01 

Disclosure  of  Equity  Compensation 
Plan  Information 

agency:  Securities  and  Exchange 

Commission. 

ACTION:  Proposed  rules. 

summary:  We  are  pubhshing  for 
comment  proposed  amendments  to  the 
disclosure  requirements  applicable  to 
proxy  statements  and  periodic  reports 
imder  the  Securities  Exchange  Act  of 
1934.  We  seek  to  enhance  disclosure  of 
the  number  of  securities  authorized  for 
issuance  under,  and  received  by  or 
allocated  to  participants  pursuant  to, 
equity  compensation  plans. 
DATES:  Comments  should  be  submitted 
on  or  before  April  2.  2001. 
ADDRESSES:  You  shoidd  submit  three 
copies  of  your  comments  to  Jonathan  G. 
Katz,  Secretary,  U.S.  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549-0609.  You 
also  may  submit  your  comments 
electronically  to  the  following  electronic 
mail  address:  rule-comments@sec.gov. 
All  comment  letters  should  refer  to  File 
Number  S7-04-01;  please  include  this 
file  number  in  the  subject  line  if  you  use 
electronic  mail.  Comment  letters  will  be 
available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  We  will  post 
electronically  submitted  comment 
letters  on  our  Internet  web  site 
<http://www.sec.gov>.' 
FOR  FURTHER  INFORMATION  CONTACT: 
Raymond  A.  Be,  Office  of  Rulemaking, 
Division  of  Corporation  Finance,  at 
(202)  942-2886. 

SUPPLEMENTARY  INFORMATION:  Today,  we 
are  publishing  for  comment  proposed 
amendments  to  Item  201  ^  of  Regulation 
S-B,3  Item  201  *  of  Regulation  S-K^  and 
Form  10-K,6  Form  10-KSB  ^  and 
Schedule  14A  *  under  the  Securities 


'  We  do  not  edit  personal,  identifying 
information,  such  as  names  or  electronic  mail 
addresses,  from  electronic  submissions.  Submit 
only  information  you  wish  to  make  publicly 
available. 

^17  CFR  228.201. 

^  17  CFK  228.10.  etseq. 

♦17  CFR  229.201. 

» 17  CFR  229.10.  efseq. 

•17  CFR  249.310. 

'17  CFR  249.310b. 

■17  CFR  240.148-101. 


Exchange  Act  of  1934.^  Schedule  14C  i° 
under  the  Exchange  Act  also  would  be 
affected  by  the  proposed  amendments. 
These  amendments  would  require 
disclosure  in  a  registrant's  proxy 
statement  or  annual  report  on  Form 
10-K  or  10-KSB  of  the  following 
information: 

•  The  number  of  securities  authorized 
for  issuance  under  each  equity 
compensation  plan  of  the  registrant  in 
effect  as  of  the  end  of  the  most  recently 
completed  fiscal  year; 

•  The  number  of  securities  issued 
pursuant  to  equity  awards  made  during 
the  last  completed  fiscal  year,  plus  the 
number  of  securities  to  be  issued  upon 
the  exercise  of  options,  warrants  or 
rights  granted  during  the  last  completed 
fiscal  year,  under  each  plan; 

•  The  number  of  securities  to  be 
issued  upon  the  exercise  of  outstanding 
options,  warrants  or  rights  under  each 
plan;  and 

•  Other  than  securities  to  be  issued 
upon  the  exercise  of  outstanding 
options,  warrants  or  rights,  the  number 
of  securities  remaining  available  for 
future  issuance  under  each  plan. 

We  also  are  making  a  non-substantive 
change  to  Exchange  Act  Rule  14a-3  "  to 
make  clear  that  this  disclosure  is  not 
required  in  an  aimual  report  to  seciuity 
holders. 

I.  Discussion  of  Proposals 

A.  Background 

Today,  the  use  of  equity 
compensation,  particularly  in  the  form 
of  stock  options,  appears  to  be 
growing. '2  As  the  use  of  equity 
incentives  has  grown,  so  too  have 
concerns  about  their  impact. '^  These 
concerns  involve: 


•  15  U.S.C.  §  78a.  et  seq. 

»<'17CFR24O.14c-101. 

>' 17  CFR  240.148-3(b)(9). 

"The  National  Center  for  Employee  Ownership, 
a  non-profit  research  organization,  estimates  that 
nearly  10  million  employees  currently  receive  stock 
options,  up  from  one  million  in  1992.  See  Pallavi 
Gogol.  When  Good  Options  Go  Bad.  Bus.  Wk..  Dec. 
1 1 ,  2000,  at  EB  96.  See  also  Broad-based  Stock 
Options— 7999  Update.  William  J.  Mercer,  Inc. 
(1999)  (survey  of  350  major  industrial  and  service 
corporations  finding  that  39.4%  have  broad-based 
(at  least  50%  of  employees  eligible  to  participate) 
stock  option  plans  and  18%  made  grants  under 
such  plans:  compared  with  17%  of  companies 
offering  broad-based  stock  option  plans  and  5.7% 
making  grants  in  1993). 

"See  Eric  D.  Roiter,  The  NYSE  Wrestles  with 
Shareholder  Approval  of  Stock  Option  Plans,  Corp. 
Gov.  Adv..  Vol.  8,  No.  1  ()an./Feb.  2000),  at  1.  See 
also,  for  example,  Gretchen  Morgenson,  Hidden 
Costs  of  Stock  Options  May  Soon  Come  Back  to 
Haunt,  N.Y.  Times,  )une  13,  2000,  at  Al:  Robert 
McGough,  Tech  Companies'  Liberal  Use  of  Stock 
Options  Could  Swamp  Investors.  Drain  Firms' 
Resources,  Wall  St. ).,  )uly  28,  2000.  at  Cl:  Shawn 
Tully,  The  Party's  Over,  Forttme,  June  26,  2000.  at 
156. 


•  The  absence  of  full  disclosure  to 
security  holders  about  equity 
compensation  plans; 

•  The  potential  dilutive  effect  of 
equity  compensation  plans;  and 

•  The  adoption  of  many  plans 
without  the  approval  of  security 
holders. 

Our  current  rules  do  not  require 
disclosure  of  the  total  number  of 
securities  that  a  registrant  has 
authorized  for  issuance  under  its  entire 
equity  compensation  program.  Although 
our  rules  require  disclosure  in  a 
registrant's  proxy  statement  of  the 
material  features  of  a  compensation  plan 
when  submitting  the  plan  for  security 
holder  action,'*  including,  in  the  case  of 
a  plan  containing  options,  warrants  or 
rights,  the  title  and  amount  of  securities 
imderlying  such  options,  warrants  or 
rights,'^  that  disclosure  need  address 
only  the  plan  upon  which  action  is 
being  taken.^^  Accordingly,  we  have 
been  urged  to  consider  greater 
transparency  of  all  equity  compensation 
plans,  whether  or  not  the  plans  have 
received  security  holder  approval.'^ 
This  information  is  important  if 
investors  are  to  assess  the  effect  that 
equity  compensation  plans  have  on 
their  ownership  or  to  compare  the 
equity  compensation  plans  of  a 
registrant  with  those  of  its  competitors. 


"See  Item  10(a)(1)  of  Schedule  14A  (17  CFR 
240.14a-101.  Item  10(a)(1)]. 

"See  Item  10(b)(2)(i)(A)  of  Schedule  14A  (17 
CFR  240.148-101,  Item  10(b)(2)(i)(A)|. 

"  Similarly,  while  Item  402(c)  of  Regulation  S- 
8(17  CFR  228.402(c)l  and  Item  402(c)  of  Regulation 
S-K  (17  CFR  229.402(c)l  require  disclosure  of  the 
number  of  stock  option  grants  during  the  last  fiscal 
year,  that  disclosure  need  address  only  the  named 
executive  officers  of  the  registrant  (as  defined  in  the 
item).  See  also  Item  402(b)(2)(iv)(B)  of  Regulation 
S-B  |17  CFR  228.402(b)(2)(iv)(B)i  and  Item 
402(b)(2)(iv)(B)  of  Regulation  S-K  [17  CFR 
229.402(b)(2)(iv)(B)]. 

"See,  for  example,  the  letter  dated  September  1, 
2000  from  Keith  Johnson,  Chief  Legal  Counsel,  State 
of  Wisconsin  Investment  Board,  the  letter  dated 
August  28,  2000  from  )ames  P.  Hoffa,  General 
President,  International  Brotherhood  of  Teamsters, 
the  letter  dated  August  23.  2000  from  Peter  C. 
Clapman,  Senior  Vice  President  &  Chief  Counsel, 
Investments,  Teachers  Insurance  and  Annuity 
Association — College  Retirement  Equities  Fund  and 
the  letter  dated  August  17.  2000  from  Sarah  A.B. 
Teslik,  Executive  Director,  Council  of  Institutional 
Investors,  each  to  the  Commission  responding  to 
Self-Regulatory  Organizations:  New  York  Stock 
Exchange.  Inc.  ("NYSE"):  Notice  of  Filing  of 
Proposed  Rule  Change  by  the  NYSE  to  Extend  the 
Pilot  Relating  to  Shareholder  Approval  of  Stock 
Option  Plans,  Securities  Exchange  Act  Release  No. 
43111  (Aug.  2.  2000)  |65  FR  49046  (Aug.  10.  2000)]. 
These  letters  are  available  in  our  Public  Reference 
Room  at  450  Fifth  Street.  NW..  Washington.  DC 
20549-0609,  in  File  No.  SR-NYSE-00-32.  See  also 
Self-Regulatory  Organizations:  NYSE:  Order 
Approving  Profxised  Rule  Change  and  Notice  of 
Filing  and  Order  Granting  Accelerated  Approval  of 
Amendments  Nos.  1  and  2  Thereto  Relating  to 
Shareholder  Approval  of  Stock  Option  Plans, 
Securities  Exchange  Act  Release  No.  41479  (June  4, 
1999)  (64  FR  31667  (June  11,  1999)). 
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Disclosure  of  the  overall  number  of 
securities  of  a  registrant  authorized  for 
issuance  imder  employee  stock  option 
plans  then  in  effect  is  sometimes 
available  indirectly  through  the 
registrant's  financial  statements 
included  in  its  aimual  report  to  security 
folders.  ^8  This  disclosure  is  not 
necessarily  effective,  however,  since  it 
is  not  consistently  available  in  any  one 
location  or  format,  may  not  include  non- 
derivative  securities  awarded  to 
employees  and  may  not  include  stock 
options  granted  to  non-employees.'^ 
In  addition,  significant  concern  has 
arisen  as  to  the  level  of  potential 
dilution  that  equity  compensation  plans 
now  represent.  This  concern  relates  to 
dilutive  potential  fi'om  the  standpoint  of 
both  economic  and  voting  power. 
Issuance  of  equity  securities  under  these 
plans  may  result  in  a  significant 
reallocation  of  owmership  in  the 
enterprise  between  existing  seciuity 
holders  and  management  and 
employees.2o 


"  See  Exchange  Act  Rule  14a-3(b)  (17  CFR 
240.14a-3(b)].  Statement  of  Financial  Accounting 
Standards  No.  123,  Accounting  for  Stock-Based 
Compensation,  (Oct.  1995),  requires  that  an  entity 
disclose  in  its  financial  statements  the  number  of 
shares  authorized  for  grants  of  options  or  other 
equity  instruments  (t  46),  the  number  and 
weighted-average  exercise  prices  of  options 
outstanding  at  the  beginning  of  the  year, 
outstanding  at  the  end  of  the  year,  exercisable  at  the 
and  of  the  year  and  granted,  exercised,  forfeited  or 
expired  during  the  year  for  each  year  for  which  an 
income  statement  is  presented  (1 47(a))  and  the 
number,  weighted-average  exercise  price  and 
weighted-average  remaining  contractual  life  of 
options  outstanding  and  options  currently 
exercisable  at  the  date  of  the  latest  statement  of 
financial  position  presented  (t  48). 

>«In  a  recent  aimual  study  on  stock  plan  dilution, 
the  Investor  Responsibility  Research  Csnter,  Inc. 
("IRRC")  found  that  about  20%  of  the  companies 
surveyed  did  not  disclose  the  number  of  shares 
available  for  future  awards  under  their  employee 
stock  plans.  See  Potential  Dilution — 1999,  The 
Potential  Dilution  from  Stock  Plans  at  the  S&P 
Super  1,500  Companies,  IRRC  (2000)  ("IRRC 
Dilution  Study"). 

^"The  amount  of  securities  allocated  for  equity 
compensation  pl&ns  has  been  increasing  for  several 
years.  A  recent  study  of  the  stock-based  pay 
practices  at  the  nation's  200  largest  corporations 
indicates  that  these  companies  allocated  13.7%  of 
outstanding  shares  (calculated  on  a  fully  diluted 
basis)  for  management  and  employee  equity 
incentives  in  1999,  compared  to  only  6.9%  in  1989. 
See  1999  Equity  Stake,  Study  of  Management  Equity 
Participation  in  the  Top  200  Corporations.  Pearl 
Meyers  &  Partners.  Inc.  (1999).  The  percentage  may 
be  even  higher  in  some  industries,  such  as  the  high- 
technology  sector.  See  Trends  in  Equity 
Compensation  1996-2000.  iQuantic,  Inc.  (2000) 
(number  of  options  outstanding  as  a  percentage  of 
the  total  number  of  common  shares  outstanding  for 
200  major  high-technology  companies  was  15.8%  in 
1999  compared  to  12.4%  in  1997).  This  figure  does 
not  take  into  account  securities  available  for  future 
grant.  See  also  IRRC  Dilution  Study  (average 
potential  dilution  for  1.175  companies  studied  was 
13.5%  in  1999  compared  to  11.6%  in  1997:  average 
potential  dilution  of  434  "S&P  600  SmallCap" 
companies  studied  was  16.3%  in  1999  compared  to 
33.8%  in  1997). 


Finally,  many  equity  compensation 
plans  may  not  receive  security  holder 
approval.  At  the  state  level,  approval  by 
seciuity  holders  is  required  in  only  a 
few  jurisdictions. 21  At  the  federal  level, 
approval  by  security  holders  is  required 
only  to  qualify  for  favorable  treatment 
under  the  federal  income  tax  laws  ^^  or 
in  the  case  of  the  issuance  of  options, 
warrants  or  rights  by  a  business 
development  company.^s  While  the 
rules  of  self-regulatory  organizations 
require  publicly-traded  companies  to 
obtain  security  holder  approval  for  some 
plans,24  these  rules  contain  exceptions 
that  enable  companies  to  implement 
many  employee  stock  plans  without 
security  holder  approval. ^^  Accordingly, 
some  market  participants  have 
expressed  concern  that  a  growing 
number  of  employee  stock  plans  escape 
security  holder  scrutiny  because  they 
are  not  submitted  for  approval. ^e 

We  are  proposing  amendments  that 
would  require  registrants  to  disclose,  at 
least  annually,  information  about  the 
total  number  of  securities  that  have  been 
authorized  for  issuance  under  equity 
compensation  plans  in  effect  ^^  as  of  the 
end  of  the  last  completed  fiscal  year, 
whether  or  not  the  plans  have  been 
approved  by  security  holders.  The 
piupose  of  the  amendments  is  to 
promote  investor  understanding  of  a 


"  See  Herbert  Kraus.  Executive  Stock  Options 
and  Stock  Appreciation  Rights.  L.J.  Press  (2000),  at 
2.07.  These  states  include  Alaska  (Alaska  Stat. 
§10.06.343),  Hawaii  (Haw.  Rev.  Stat.  §415-20), 
Maine  (13A  Me.  Rev.  Stat.  Ann.  §  508(3]),  New 
Mexico  (N.M.  Stet.  Ann.  §  53-11-20),  South  Dakota 
(S.D.  Comp.  L.  §47-3-48  (security  holder  approval 
required  for  issuance  of  shares  to  officers  or 
employees)).  Vermont  (Vt.  Stat.  Ann.  §  6.24)  and 
West  Virginia  (W.  Va.  Code  Ann.  §  31-1-84).  See 
also  N.Y.  Bus.  Corp.  Law  §  505(d).  Prior  to  October 
11,  2000,  Section  505(d)  of  the  Business 
Corporations  Law  of  the  State  of  New  York  required 
approval  of  any  stock  option  plan  by  a  majority  of 
a  corporation's  shareholders.  As  amended  by  S. 
6780  (Oct.  11,  2000),  this  provision  now  requires 
approval  of  a  stock  option  plan  by  a  majority  of  the 
shareholders  only  where  the  corporation's  shares 
are  not  listed  or  authorized  for  trading  on  a  stock 
exchange  or  automated  quotation  system. 

"  See  26  U.S.C.  162(m)  and  422  (1998). 

"  See  Section  61(a)(3)(A)(iv)  of  the  Investment 
Company  Act  of  1940.  15  U.S.C.  §  80a- 
61(a)(3)(A)(iv). 

"  See  NYSE,  NYSE  Usted  Company  Manual. 
1 312.03(a)  (Foundation  1996):  American  Stock 
Exchange.  LLC  ("AMEX"),  AMEX  Company  Guide, 
§711  (Foundation  1996):  Nasdaq  Stock  Market  Rule 
4460(i)(l)(A).  NASD  Securities  Dealer  Manual 
(CCH)  at  5512  (1996  Supp). 

25  W.  See  also  Randall  S.  Thomas  and  Kenneth  J. 
Martin.  The  Determinants  of  Shareholder  Voting  on 
Stock  Option  Plans,  35  Wake  Forest  L.  Rev.  31,  48 
(2000). 

2* Seen.  17  above. 

-'  An  equity  compensation  plan  that  provides  for 
the  grant  of  options,  warrants  or  rights  is  considered 
to  be  in  effect  as  long  as  securities  remain  available 
for  future  grant  under  the  plan  or  options,  warrants 
or  rights  previously  granted  under  the  plan  remain 
outstanding. 


registrant's  equity  compensation 
poUcies  and  practices  so  that  investors 
can  make  informed  voting  and 
investment  decisions. 

This  disclosure  would  be  set  forth  in 
a  tabular  format: 

•  In  the  registrant's  proxy 
statement  ^s  whenever  the  registrant  is 
seeking  security  holder  action  regarding 
a  compensation  plan;  ^a  or 

•  In  the  registrant's  annual  report  on 
Form  10-K  ^o  in  years  when  the 
registrant  is  not  seeking  security  holder 
action  regarding  a  compensation  plan. 

B.  Proposed  Disclosure 

The  proposed  amendments  would 
require  a  registrant  to  provide  a  table 
identifying  each  equity  compensation 
plan  in  effect  as  of  the  end  of  the  last 
completed  fiscal  year  and  containing  the 
following  information  with  respect  to 
each  plan: 

•  "The  number  of  securities  that  have 
been  authorized  for  issuance  by  the 
registrant's  board  of  directors; 

•  The  number  of  securities  issued 
pursuant  to  equity  awards  made  during 
the  last  completed  fiscal  year,  plus  the 
number  of  securities  to  be  issued  upon 
the  exercise  of  options,  warrants  or 
rights  granted  during  the  last  completed 
fiscal  year;  ^^ 

•  The  number  of  securities  to  be 
issued  upon  the  exercise  of  outstanding 
options,  warrants  or  rights;  ^2  and 

•  Other  than  securities  to  be  issued 
upon  the  exercise  of  outstanding 
options,  warrants  or  rights,  the  number 
of  securities  remaining  available  for 
future  issuance. 

This  information  would  be  provided 
with  respect  to  any  equity  compensation 
plan  ^3  that  provides  for  the  award  of  a 
registrant's  securities  or  the  grant  of 
options,  warrants  or  rights  to  purchase 


2"  The  discussion  of  proxy  statements  in  this 
release  also  includes  information  statements. 

-"  As  discussed  in  section  l.B.  below,  the  required 
disclosure  would  encompass  each  equity 
compensation  plan  of  the  registrant  in  effect  as  of 
the  end  of  the  last  completed  fiscal  year  other  than 
the  compensation  plan  or  plans  subject  to  security 
holder  action.  Those  plans,  of  course,  would  be 
subject  to  the  existing  disclosure  requirements  of 
Item  10  of  Schedule  14A. 

^°The  discussion  of  Form  10-K  in  this  release 
also  includes  Form  10-KSB. 

^<  This  disclosiue  would  not  apply  to  any  plan, 
contract,  authorization  or  arrangement  for  the 
issuance  of  warrants  or  rights  on  substantially 
similar  terms  to  all  security  holders  of  the  registrant 
generally  that  did  not  discriminate  in  favor  of 
officers  or  directors  of  the  registrant.  See  Proposed 
Item  201(d),  Instruction  2.  of  Regulation  S-B  and 
Regulation  S-K. 

^=  See  a.  31  above. 

^3  This  would  include,  without  limitation, 
employee  stock  purchase  plans  that  provide  for  the 
acquisition  of  authorized  but  unissued  securities  or 
repurchased  or  "treasury"  shares,  but  would 
exclude  so-called  "open  market"  employee  stock 
purchase  plans. 
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the  registrant's  securities  **  to  officers, 
directors  and  employees  of  the 
registrant  or  its  parent  or  subsidiary 
corporations,  or  to  any  other  person.^s 
hidividual  arrangements  that 
contemplate  the  award  of  a  registrant's 
seciuities  or  the  grant  of  options, 
warrants  or  rights  providing  for  the 
purchase  of  the  registrant's  seciuities 
may  be  aggregated  and  disclosed  as  a 
single  item.  36 

This  information  would  be  provided 
without  regard  to  whether  the  equity 
compensation  plan  was  previously 
approved  by  a  registrant's  seciuity 
holders.  Registrants  would  be  required 
to  identify,  either  in  the  table  or  through 
a  narrative  statement,  which  of  the 
equity  compensation  plans,  if  any,  was 
adopted  without  seciuity  holder 
approval.  They  also  would  be  required 
to  provide  a  brief,  narrative  description 
of  the  material  featiires  of  each  plan 
adopted  without  security  holder 
approval  diuing  the  last  completed 
fiscal  year.'^  Finally,  this  information 
would  be  provided  without  regard  to 
whether  the  securities  to  be  issued 
under  the  equity  compensation  plan 
were  authorized  but  unissued  seciuities 
of  the  registrant  or  repurchased  or 
"treasury"  shares. 


^  Notwithstanding  that  an  equity  compensation 
plan  may  permit  alternative  types  of  awards  (for 
example,  restricted  stock  or  stock  options),  the 
securities  authorized  for  issuance  under  the  plan 
and  remaining  available  for  futxxre  issuance  under 
the  plan  are  to  be  counted  only  once. 

"  Thus,  disclosure  would  be  required  with 
respect  to  all  equity  compensation  plans,  without 
regard  to  whether  the  plan  participants  are 
employees,  directors,  general  partners,  trustees, 
officers,  consultants  and  advisors,  vendors  or 
independent  contractors. 

^  See  Proposed  Item  201(d)  of  Regulation  S-B 
and  Regulation  S-K.  Item  402(a)(6)(ii)  of  Regulation 
S-B  |17  CFR  228.402(a)(6)(u))  and  Item  402(a)(7)(ii) 
of  Regulation  S-K  [17  CFR  229.402(a)(7)(ii)l  define 
the  term  "plan"  to  include  any  plan,  contract, 
authorization  or  arrangement,  whether  or  not  set 
forth  in  any  formal  documents,  that  is  applicable  to 
one  or  more  persons. 

"  See  Proposed  Item  201(d)(3)  of  Regulation  S- 
B  and  Regulation  S-K.  In  1992,  we  eliminated  the 
requirement  under  Item  10  of  Schedule  14A  (and 
Item  1  of  Schedule  14C)  that  a  registrant  provide 
extensive  disclosure  of  all  existing  plans  when 
seeking  security  holder  approval  of  a  compensation 
plan.  See  Executive  Compensation  Disclosure, 
Securities  Exchange  Act  Release  No.  31327,  section 
n.L  (Oct.  16,  1992)  |S7  PR  48126  (Oct.  21,  1992)). 
We  are  not  proposing  to  reinstate  that  specific 
requirement.  We  seek  to  ensure  that  adequate 
information  is  available  to  security  holders, 
however,  about  the  number  of  securities  authorized 
for  issuance  under  a  registrant's  existing  equity 
compensation  plans,  whether  or  not  the  plans  have 
been  approved  by  security  holders. 

Once  disclosure  of  the  material  terms  of  an  equity 
compensation  plan  that  was  adopted  without 
security  holder  approval  has  been  made,  in 
subsequent  years  a  registrant  need  only  identify  the 
filing  containing  the  narrative  description  of  the 
plan  if  the  plan  was  still  in  effect  as  of  the  end  of 
the  last  completed  fiscal  year. 


We  request  comment  as  to  the 
appropriateness  of  the  proposed 
disclosure.  Would  narrative  disclosure 
be  preferable  to  the  proposed  tabular 
format?  Are  there  any  additional 
categories  of  information  (such  as 
weighted  average  exercise  price 
information)  or  different  categories  of 
information  that  should  be  included  in 
the  disclosure?  Is  it  useful  to  disclose 
information  about  the  number  of 
securities  awarded  and  the  number  of 
options,  warrants  or  rights  granted 
during  the  last  completed  fiscal  year? 
Would  disclosure  of  prior  awards  and 
grants  over  a  different  time  period  be 
more  appropriate,  and,  if  so,  what 
period?  Is  it  necessary,  as  proposed,  for 
registrants  to  provide  totals  for  the 
information  set  forth  in  each  column  of 
the  tabular  disclosure?  When  disclosure 
is  being  made  in  a  registrant's  proxy 
statement  because  the  registrant  is 
seeking  seciuity  holder  action  regarding 
a  compensation  plan,  should  the  tabular 
disclosure  also  cover  the  plan  upon 
which  action  is  being  taken? 

Is  aggregated  disclosure  of  individual 
arrangements  appropriate?  If  not,  what 
alternative  approach  would  be 
preferable?  Should  aggregated 
disclosure  be  permitted  in  the  case  of 
certain  equity  compensation  plans  (such 
as  plans  that  are  assumed  by  the 
acquiring  company  in  a  merger, 
consolidation  or  other  acquisition 
transaction)? 

Should  additional  or  different 
disclosure  be  required  with  respect  to 
equity  compensation  plans  that  have 
been  adopted  without  security  holder 
approval  (such  as  the  information 
currently  required  under  Item  10  of 
Schedule  14A)?  Should  disclosure  be 
required  if  the  plan  was  adopted  in  a 
year  prior  to  the  most  recently 
completed  fiscal  year?  Is  it  sufficient  to 
require  the  disclosure  of  such  plan's 
"material  features,"  or  should  we 
identify  the  specific  terms  and 
conditions  of  the  plan  that  must  be 
disclosed  (such  as  exercise  price, 
vesting  and  expiration  date  information, 
or  the  existence  of  reload,  stock  swap, 
loan  or  option  repricing  features)?  In 
lieu  of,  or  in  addition  to,  the  disclosure 
required  for  an  equity  compensation 
plan  that  has  been  adopted  without 
securify  holder  approval,  should  a 
registrant  be  required  to  file  any  such 
plan  as  an  exhibit  to  the  registrant's 
annual  report  on  Form  10-K  for  the 
fiscal  year  in  which  the  plan  was 
adopted?  '»  Should  specific  disclosure 


about  equity  compensation  plans  that 
involve  the  use  of  repurchased  or 
"treasury"  shares  be  required? 

C.  Location  of  Disclosure 

1.  Disclosure  in  Proxy  Statement 

We  believe  that  an  understanding  of 
a  registrant's  equity  compensation 
policies  and  practices  is  relevant  to  a 
security  holder's  decision  regarding  the 
adoption  of  a  new  compensation  plan  or 
the  modffication  of  an  existing  plan. 
Accordingly,  if  security  holders  are 
acting  on  a  plan  at  a  meeting,  the 
proposed  amendments  would  require 
that  the  disclosure  be  included  in  the 
registrant's  proxy  statement  relating  to 
the  meeting  at  which  security  holders 
will  be  voting  on  the  compensation 
plan.3« 

2.  Disclosure  in  Annual  Report  on  Form 
10-K 

Even  in  years  when  a  registrant  is  not 
submitting  a  compensation  plan  for 
security  holder  action,  we  believe  that  it 
is  important  for  security  holders  to 
know  the  extent  to  which  the  registrant 
has  awarded  securities  or  granted 
options,  warrants  or  rights  to 
participants  under  its  existing  equity 
compensation  plans.  The  proposed 
amendments  would  require  a  registrant 
to  disclose  in  its  annual  report  on  Form 
10-K  the  information  required  by 
Proposed  Item  201(d)  of  Regulation  S- 
K.*°  This  information  would  be 
included  in  Part  III  of  Form  10-K.  As 
such,  the  information  could  be 
incorporated  by  reference  from  a 
registrant's  definitive  proxy  statement 
that  involves  the  election  of  directors,  if 
the  definitive  proxy  statement  is  filed 
with  the  Commission  not  later  than  120 
days  after  the  end  of  the  fiscal  year 
covered  by  the  Form  10-K.*^ 

We  request  comment  as  to  the 
appropriateness  of  the  location  for  the 
proposed  disclosure.  Should  disclosure 
be  required  in  the  proxy  statement 
whether  or  not  a  registrant  is  submitting 
a  compensation  plan  for  security  holder 
action?  If  so,  how  would  the  disclosure 


»CurTaDtly.  Item  601(b)(10)(iii)(A)  of  Regulation 
S-K  (17  CFR  229.601(b)(10)(iii)(A)j  requires  the 
filing  of  any  compensatory  plan,  contract  or 
arrangement  in  which  any  director  or  any  of  the 


named  executive  officers  of  the  registrant,  as 
defined  by  Item  402(a)(3)  (17  CFR  229.402(a)(3)), 
participates,  as  well  as  any  other  compensatory 
plan,  contract  or  arrangement  in  which  any  other 
executive  officer  of  the  registrant  participates  unless 
immaterial  in  amount  or  significance.  See  also  Item 
601(b)(10)(ii)(A)  of  Regulation  S-B  (17  CFR 
228.601  (h)(10)(ii)(A)l. 

'»  See  Proposed  Item  10(c)  of  Schedule  14A.  This 
would  include  a  vote  to  modify  an  existing 
compensation  plan,  such  as  a  vote  to  increase  the 
number  of  securities  authorized  for  issuance  under 
the  plan. 

*°  See  Proposed  Item  11  of  Form  10-KSB  and 
Proposed  Item  12  of  Form  10-K. 

«'  See  General  Instruction  E(3)  to  Form  10-KSB 
(17  CFR  249.310b|  and  General  Instruction  0(3)  to 
Form  10-K  (17  CFR  249.310|. 
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requirements  be  made  applicable  to 
registrants  that  are  subject  to  reporting 
under  section  15(d)  of  the  Exchange 
Act?  *2  Alternatively,  is  it  necessary  to 
provide  disclosure  in  years  when  a 
registrant  is  not  submitting  a 
compensation  plan  for  security  holder 
action?  Is  similar  information  currently 
available  to  security  holders,*^  and,  if 
so,  is  this  information  adequate?  Should 
the  proposed  disclosure  be  required  in 
registration  statements  filed  under  the 
Securities  Act  of  1933?  ** 

n.  General  Request  for  Comments 

Any  interested  person  wishing  to 
address  the  rule  changes  that  are  the 
subject  of  this  release,  to  suggest 
additional  or  different  changes  or  to 
comment  on  other  matters  that  may 
have  an  effect  on  the  proposals 
contained  in  this  release,  is  requested  to 
submit  comments.  We  request  comment 
from  the  point  of  view  of  registrants, 
security  holders  and  other  users  of 
information  about  the  use  of  securities 
to  compensate  officers,  directors, 
employees,  consultants  and  advisors. 

in.  Paperwork  Reduction  Act 

Portions  of  the  proposed  amendments 
contain  "collection  of  information" 
requirements  within  the  meaning  of  the 
Paperwork  Reduction  Act  of  1995,''5  or 
PRA.  We  are  submitting  the  proposed 
amendments  to  the  Office  of 
Management  and  Budget,  or  OMB,  for 
review  in  accordance  with  the  PRA.*^ 
The  titles  for  the  collections  of 
information  are  (1)  "Regulation  14 A 
(Commission  Rules  14a-l  through  14b- 
2  and  Schedule  14A),"  (2)  "Regulation 
14C  (Commission  Rules  14c-l  through 
14C-7  and  Schedule  14C),"  (3)  "Form 
10-K."  (4)  "Form  10-KSB,"  (5) 
"Regulation  S-B"  and  (6)  "Regulation 
S-K."  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
ontrol  number. 

Regulation  14A  (OMB  Ck>ntrol  No. 
3235-0059)  was  adopted  pursuant  to 
section  14(a)  of  the  Exchange  Act*''  and 
prescribes  information  that  a  registrant 
must  include  in  its  proxy  statement  to 
ensure  that  security  holders  are 
provided  information  that  is  material  to 
their  voting  decisions.  Preparing  and 
sending  a  proxy  statement  is  a 
collection  of  information. 

Regulation  14C  (OMB  Control  No. 
3235-0057)  was  adopted  pursuant  to 


ir 


«MS  U.S.C.  78o(d). 

*'  See  n.  18  above  and  the  accompanying  text. 

♦•15U.S.C.  77a,  rtseq. 

«44  U.S.C.  3501,  efsetj. 

«44  U.S.C.  3507(d)  and  5  CFR  1320.11. 

«'15U.S.C.  78n(a). 


section  14(c)  of  the  Exchange  Act  '»8  and 
prescribes  information  that  a  registrant 
must  include  in  an  information 
statement  when  a  security  holder  vote  is 
to  be  held  but  proxies  are  not  being 
solicited.  Schedule  14C  refers  to 
Schedule  14  A  for  the  disclosure 
requirements  related  to  compensation 
plans.  Preparing  and  sending  an 
information  statement  is  a  collection  of 
information. 

Form  10-K  (OMB  Control  No.  3235- 
0063)  was  adopted  pursuant  to  sections 
13  '•s  and  15(d)  of  the  Exchange  Act  and 
prescribes  information  that  a  registrant 
must  disclose  annually  to  the  market 
about  its  business.  Preparing  and  filing 
an  aimual  report  on  Form  10-K  is  a 
collection  of  information. 

Form  10-KSB  (OMB  Control  No. 
3235-0420)  was  adopted  pursuant  to 
sections  13  and  15(d)  of  the  Exchange 
Act  and  prescribes  information  that  a 
registrant  that  is  a  "small  business 
issuer"  as  defined  under  our  rules  *° 
must  disclose  annually  to  the  market 
about  its  business.  Preparing  and  filing 
an  annual  report  on  Form  10-KSB  is  a 
collection  of  information. 

Regulation  S-B  (OMB  Control  No. 
3235-0417)  was  adopted  pursuant  to  the 
Securities  Act  and  the  Exchange  Act 
and  is  the  source  of  disclosure 
requirements  for  "small  business 
issuer"  filings  under  the  Securities  Act 
and  the  Exchange  Act.  Preparing  this 
disclosure  involves  a  collection  of 
information. 

Regulation  S-K  (OMB  Control  No. 
3235-0071)  was  adopted  pursuant  to  the 
Securities  Act  and  the  Exchange  Act 
and  sets  forth  the  requirements 
applicable  to  the  content  of  the  non- 
financial  statement  portions  of 
registration  statements  under  the 
Securities  Act  and  registration 
statements  under  section  12,^^  annual 
and  other  reports  under  sections  13  and 
15(d),  going-private  transaction 
statements  under  section  13,  tender 
offer  statements  under  sections  13  and 
14,  aimual  reports  to  security  holders 
and  proxy  and  information  statements 
under  section  14  and  any  other 
documents  required  to  be  filed  under 
the  Exchange  Act.  Preparing  this 
disclosure  involves  a  collection  of 
information. 

The  proxy  disclosure  requirements  of 
section  14  of  the  Exchange  Act,  as  well 
as  the  reporting  requirements  of  section 
13  of  the  Exchjmge  Act,  apply  to  those 
entities  that  have  securities  registered 
under  section  12  of  the  Exchange  Act. 


♦•15  U.S.C.  78n(c). 

«•  15  U.S.C.  78m. 

x>  Exchange  Act  Rule  12b-2  (17  CFR  240.12b-2|. 

»« 15  U.S.C  78/. 


The  reporting  requirements  of  section 
15(d)  of  the  Exchange  Act  applv  to  those 
entities  with  effective  registration 
statements  under  the  Securities  Act  that 
are  not  otherwise  subject  to  the 
registration  requirements  of  section  12 
of  the  Exchange  Act.  The  likely 
respondents,  therefore,  include  entities 
with  more  than  500  security  holders  and 
more  than  $10  million  in  assets  (section 
12(g)),52  entities  with  securities  listed 
on  a  national  exchange  (section  12(b)) " 
and  entities  with  an  effective 
registration  statement  under  the 
Securities  Act  (section  15(d)). 

We  estimate  that  approximately  9,892 
respondents  file  proxy  statements  under 
Schedule  14A  and  annual  reports  on 
Form  10-K  or  10-KSB,  approximately 
253  respondents  file  information 
statements  under  Schedule  14C  and 
annual  reports  on  Form  10-K  or  10-KSB 
and  approximately  1,939  respondents 
just  file  aimual  reports  on  Form  10-K  or 
10-KSB.  We  have  based  the  number  of 
entities  that  would  complete  and  file 
each  of  the  forms  on  the  actual  number 
of  filers  during  the  2000  fiscal  year. 

We  further  estimate  that 
approximately  60%  of  these 
respondents,  or  7,250  respondents,  have 
adopted  equity  compensation  plans  and, 
thus,  will  be  subject  to  the  enhanced 
disclosure  contemplated  by  the 
proposed  amendments.  We  estimate  that 
approximately  50%  of  these 
respondents,  or  3,625  respondents, 
adopt  a  new  equity  compensation  plan 
or  modify  an  existing  plan  each  year.  In 
addition,  we  estimate  that 
approximately  25%  of  the  respondents 
with  equity  compensation  plans,  or 
1,813  respondents,  have  adopted  non- 
security  holder  approved  plans  ^  and 
will  be  required  to  describe  the  material 
terms  of  these  plans  as  part  of  their 
enhanced  disclosure.  We  note  that, 
while  each  respondent  with  an  equity 
compensation  plan  will  need  to  make 
the  required  disclosure,  the  disclosure 
will  appear  in  only  one  filing  each 
year — either  the  proxy  or  information 
statement  or  the  annual  report  on  Form 
10-K  or  10-KSB. 

Based  on  these  assumptions,  we 
estimate  that  60%  of  the  respondents 
that  file  proxy  statements  under 
Schedule  14A  and  annual  reports  on 
Form  10-K  or  10-KSB,  or  5,935 
respondents,  will  need  to  prepare  and 
provide  the  required  tabular  disclosure. 
We  further  estimate  that  25%  of  these 


"  15  U.S.C.  78/(g). 

"15  U.S.C  78y(b). 

"  See  Trends  in  Equity  Compensation  1996-2000. 
i(}uantic.  Inc.  (2000)  (estimated  percentage  of 
comf>anies  with  non-security  bolder  approved  stock 
option  plan  was  27.3%  in  1999  (161  survey 
respondents)  compared  to  3.2%  before  1996). 
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respondents,  or  1,484  respondents,  will 
need  to  prepare  and  provide 
descriptions  of  their  non-security  holder 
approved  equity  compensation  plans. 
We  estimate  that  one-half  of  the 
respondents  will  need  to  include  this 
disclosure  in  their  proxy  statements  and 
one-half  in  their  annual  reports  on  Form 
10-K  or  10-KSB,*s  as  the  case  may  be. 
Finally,  we  estimate  that  preparation  of 
the  required  tabular  disclosure  will  add 
two  burden  hours  to  each  proxy  or 
information  statement  or  annual  report 
on  Form  10-K  or  10-KSB  and,  where 
required,  preparation  of  the  required 
description  of  an  equity  compensation 
plan's  material  terms  will  also  add  two 
burden  hoiu^.*^  Thus,  we  estimate  that 
the  proposed  amendments  will  require 
7,419  burden  hours  to  prepare  the 
required  disclosure  [(one-half  of  5,935 
respondents  x  2  hours)  +  (one  half  of 
1,484  respondents  x  2  hours))  and  will 
add  3,710  hours  ^^  to  the  cxurent 
Schedule  14A  annual  burden  of  179,144 
hours,  resulting  in  a  total  Schedide  14A 
annual  hour  burden  of  182,854  hours. 

We  estimate  that  60%  of  the 
respondents  that  file  information 
statements  under  Schedule  14C  and 
annual  reports  on  Form  10-K  or  10- 
KSB,  or  152  respondents,  will  need  to 
prepare  and  provide  the  required 
tabular  disclosure.  We  further  estimate 
that  25%  of  these  respondents,  or  38 
respondents,  will  need  to  prepare  and 
provide  descriptions  of  their  non- 
security  holder  approved  equity 
compensation  plans.  We  estimate  that 
one-half  of  this  disclosure  will  be 
included  in  respondents'  information 
statements  and  one-half  in  respondents' 
annual  reports  on  Form  10-K  or  10- 
KSB,^"  as  the  case  may  be.  Thus,  we 
estimate  that  the  proposed  amendments 
will  require  190  burden  hours  to 
prepare  the  required  disclosure  [(one- 
half  of  152  respondents  x  2  hours)  -»■ 
(one-half  of  38  respondents  x  2  hours)] 
and  will  add  95  hours  to  the  ciurent 
Schedule  14C  annual  burden  of  4,582 


^'  See  n.  59  below  and  the  accompanying  text. 

'"These  time  estimates  are  based  on  the  &ct  that 
the  information  needed  to  make  the  proposed 
disclosure  should  be  readily  available  to 
respondents. 

^^  We  estimate  that  respondents  will  prepare  50% 
of  the  required  disclosure  and  that  outside  counsel 
will  prepare  the  remaining  50%.  Accordingly,  50% 
of  the  total  burden  resulting  from  our  equity 
compensation  disclosure  rules  is  reflected  as 
burden  hours  and  the  remaining  50%  is  reflected 
in  the  total  cost  of  complying  with  the  information 
collection  requirements.  We  used  an  estimated 
hourly  rate  of  SI  75.00  to  determine  the  estimated 
cost  to  the  respondent  of  the  disclosure  prepared  by 
outside  counsel.  We  arrived  at  that  hourly  rate 
estimate  after  consulting  with  several  private  law 
firms. 

"  See  a.  59  below  and  the  accompanying  text. 


hours,  resulting  in  a  total  Schedule  14C 
annual  hour  burden  of  4,677  hours. 

We  estimate  that  60%  of  the 
respondents  that  just  Ble  aiuiual  reports 
on  Form  10-K  or  10-KSB,  or  1,163 
respondents,  will  need  to  prepare  and 
provide  the  required  tabular  disclosure. 
We  fiulher  estimate  that  25%  of  these 
respondents,  or  291  respondents,  will 
need  to  prepare  and  provide 
descriptions  of  their  non-security  holder 
approved  equity  compensation  plans. 
We  estimate  that  20%  of  the 
respondents  will  include  this  disclosiue 
in  their  annual  report  on  Form  10-K 
and  80%  in  their  annual  report  on  Form 
10-KSB.  Thus,  we  estimate  that  the 
proposed  amendments  will  require 
6,668  burden  hours  to  prepare  the 
required  disclosure  [{(20%  of  1,163 
respondents  x  2  hours)  +  (20%  of  291 
respondents  x  2  hours)}  +  {(80%  ^9  of 
one-half  of  5,935  respondents  x  2  hours) 
+  (80%  of  one-half  of  1,484  respondents 
X  2  hours)}  60  +  {(80%  of  one-half  of  152 
respondents  x  2  hours)  +  (80%  of  one- 
half  of  38  respondents  x  2  hours)}  ^^l 
and  will  add  3,334  hoius  to  the  ciurent 
Form  10-K  annual  bvuden  of  4,463,830 
hours,  resulting  in  a  total  Form  10-K 
aimual  hour  burden  of  4,467,194  hoius. 
We  also  estimate  that  the  proposed 
amendments  will  require  3,848  biurden 
hoius  to  prepare  the  required  disclosure 
[{(80%  of  1,163  respondents  x  2  hours) 
+  (80%  of  291  respondents  x  2  hours)} 
+  {{20%  82  of  one-half  of  5,935 
respondents  x  2  hoius)  +  (20%  of  one- 
half  of  1,484  respondents  x  2  hours)}  + 
{(20  %  of  one-half  of  152  respondents 
X  2  hours)  +  (20%  of  one-half  of  38 
respondents  x  2  hours)}]  and  will  add 
1,924  hours  to  the  current  Form  10-KSB 
annual  burden  of  1,070,454  hours, 
resulting  in  a  total  Form  10-KSB  annual 
hour  burden  of  1,072,378  hours. 

In  addition  to  the  internal  hours  they 
will  expend,  we  expect  that  respondents 
will  retain  outside  coiuisel  to  assist  in 
the  preparation  of  the  required 
disclosures.  The  total  dollar  cost  of 
complying  with  Regulation  14A,  revised 
to  include  the  additional  outside 
coimsel  costs  expected  from  the 
proposed  amendments,  are  estimated  to 
be  $93,263,250,  an  increase  of  $649,250 
from  the  current  annual  burden.  The 
total  dollar  cost  of  complying  with 
Regulation  14C,  revised  to  include  the 


^  We  estimate  that  in  years  where  respondents 
are  not  submitting  new  compensation  plans  or 
modifications  of  existing  plans  for  the  approval  of 
security  holders.  80%  of  the  required  disclosure 
will  be  included  in  respondents'  annual  report  on 
Form  10-K  and  20%  in  respondents'  annual  report 
on  Form  10-KSB. 

"o  See  R.  55  above  and  the  accompanying  text. 

*'  See  n.  58  above  and  the  accompanying  text. 

•^  See  a.  59  above. 


additional  outside  counsel  costs 
expected  from  the  proposed 
amendments,  are  estimated  to  be 
$2,385,625.  an  increase  of  $16,625  fit)m 
the  current  annual  biuden.  The  total 
dollar  cost  of  complying  with  Form  10- 
K,  revised  to  include  the  additional 
outside  counsel  costs  expected  from  the 
proposed  amendments,  are  estimated  to 
be  $2,344,093,450,  an  increase  of 
$583,450  from  the  current  annual 
burden.  The  total  dollar  cost  of 
complying  with  Form  10-KSB,  revised 
to  include  the  additional  outside 
coimsel  costs  expected  frx>m  the 
proposed  amendments,  are  estimated  to 
be  $562,324,700,  an  increase  of 
$336,700  from  the  current  annual 
burden. 

We  believe  that  the  proposed 
amendments  will  enable  investors  to 
ascertain  more  readily  the  total  niunber 
of  securities  that  a  registrant  has 
authorized  for  issuance  imder  its  equity 
compensation  plans.  As  discussed 
elsewhere  in  this  release,  there  is 
growing  concern  about  the  level  of 
potential  dilution  that  equity 
compensation  plans  now  represent.  In 
addition,  investors  have  expressed 
concern  that  many  plans  are 
implemented  without  the  approval  of 
security  holders  and  that  the  current 
disclosure  rules  do  not  require 
comprehensive  information  about  all  of 
a  company's  plans.  The  proposed 
amendments  will  require  registrants  to 
present  additional  information  in  their 
proxy  or  information  statements  or  their 
annual  reports  on  Form  10-K  or  10-KSB 
about  their  equity  compensation  plans. 
We  believe  that  this  information  is 
important  to  an  investor's  decision  to 
vote  to  approve  a  new  compensation 
plan  or  the  modification  of  an  existing 
plan. 

Compliance  with  the  disclosure 
requirements  will  be  mandatory  for  all 
registrants.  There  would  be  no 
mandatory  retention  period  for  the 
information  disclosed,  and  responses  to 
the  disclosure  requirements  will  not  be 
kept  confidential. 

We  request  comment  in  order  to  (a) 
evaluate  whether  the  proposed 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
fimctions  of  the  Conunission,  including 
whether  the  information  will  have 
practical  utility,  (b)  evaluate  the 
accuracy  of  our  estimate  of  the  burden 
of  the  proposed  collections  of 
information,  (c)  determine  whether 
there  are  ways  to  enhance  the  quality, 
utility  and  clarity  of  the  information  to 
be  collected  and  (d)  evaluate  whether 
there  are  ways  to  minimize  the  burden 
of  the  collections  of  information  on 
those  who  respond,  including  through 
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the  use  of  automated  collection 

techniques  or  other  forms  of  information 
technology.83 

Persons  who  desire  to  submit 
comments  on  the  collection  of 
information  requirements  should  direct 
their  comments  to  the  0MB,  Attention: 
Desk  Officer  for  the  Securities  and 
Exchange  Commission,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503,  and  send  a  copy 
of  the  comments  to  Jonathan  G.  Katz, 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549-0609,  with 
reference  to  File  No.  S7-04-01. 
Requests  for  materials  submitted  to  the 
0MB  by  the  Commission  with  regard  to 
this  collection  of  information  should  be 
in  writing,  refer  to  File  No.  S7-04-01 
and  be  submitted  to  the  Seciuities  and 

cchange  Commission,  Records 
fc^anagement.  Office  of  Filings  and 
information  Services,  450  Fifth  Street 
NW.,  Washington,  DC  20549-0609. 
Because  the  0MB  is  required  to  make  a 
decision  concerning  the  collections  of 
information  between  30  and  60  days 
after  publication,  your  comments  are 
best  assured  of  having  their  full  effect  if 
the  OMB  receives  them  within  30  days 
of  publication. 

[V.  Cost-Benefit  Analysis 

We  have  identified  certain  costs  and 
lenefits  of  the  proposed  amendments. 
We  request  comment  on  all  aspects  of 
this  cost-benefit  analysis,  including 
identification  of  any  additional  costs  or 
benefits  of,  or  suggested  alternatives  to, 
the  proposals.  Commenters  are 
requested  to  provide  empirical  data  and 
other  factual  support  for  their  views  to 

Etie  extent  possible. 
The  proposed  amendments  to  require 
ertain  information  to  be  provided  in 
the  proxy  or  information  statement 
when  submitting  a  compensation  plan 
for  security  holder  action,  or  in  the 
annual  report  on  Form  10-K  or  10-KSB 
in  fiscal  years  when  a  registrant  is  not 
submitting  a  compensation  plan  for 
security  holder  action,  will,  if  adopted, 
increase  the  amount  of  information 
available  to  investors  about  a  registrant's 
equity  compensation  program,  enabling 
investors  to  better  understand  the  forms 
and  amounts  of  equity  compensation 
paid  to  officers,  directors,  employees, 
consultants  and  advisors.  The  proposed 
amendments  are  consistent  with  our 
existing  disclosure  requirements  for 
executive  compensation,^  and  fiuther 
our  objective  of  enabling  investors  to 


^^  Comments  are  requested  pursuant  to  44  U.S.C. 
S  3506(c)(2)(B). 

"  See  Item  402  of  Regulation  S-B  117  CFR 
228.402]  and  Item  402  of  Regulation  S-K  [17  CFR 
229.4021. 


make  better  informed  voting  and 
investment  decisions. 

The  potential  benefit  to  investors 
would  include  greater  insight  into  a 
registrant's  equity  compensation 
policies  and  practices.  This  information 
would  benefit  investors  by  providing 
additional  information  in  a  useful 
format  about  existing  equity 
compensation  plans  when  called  upon 
to  consider  action  on  a  new  equity 
compensation  plan  or  the  modification 
of  an  existing  plan.  In  addition,  this 
information  would  be  of  use  to  investors 
in  evaluating  the  performance  of  a 
registrant's  management  and  board  of 
directors. 

We  believe  that  the  proposed 
amendments  also  would  benefit 
investors  by  providing  information, 
which  is  not  always  readily  available, 
regarding  the  overall  potential  dilutive 
effect  of  a  registrant's  equity 
compensation  program.  This 
information  also  would  lead  to  greater 
transparency  concerning  a  registrant's 
capital  structure  and  enable  greater 
comparability  of  equity  compensation 
programs  between  companies. 
Accordingly,  this  information  may  be 
fectored  into  investment  decisions, 
thereby  leading  to  more  acciuate  pricing 
for  a  registrant's  securities.  These 
benefits  are  difficult  to  quantify. 

The  proposed  amendments  may 
increase  the  costs  to  registrant  in  several 
ways.  Specifically,  the  amendments  will 
increase  the  costs  associated  with  the 
preparation  of  information  currently 
required  to  be  furnished  to  security 
holders  in  proxy  or  information 
statements  or  reported  in  annual  reports 
on  Form  10-K  or  10-KSB.  Since  this 
information  is  readily  available  to 
registrants,  however,  and  portions  must 
be  disclosed  in  other  filings  ,8^  we  do  not 
expect  these  additional  costs  to  be 
significant.  As  discussed  in  Section  III 
of  this  release  for  purposes  of  the  PRA, 
we  estimate  the  aggregate  annual 
paperwork  cost  of  compliance  with  the 
proposed  amendments  to  be  $3,172,050. 

Tne  proposed  amendments  may  have 
indirect  effects,  as  well.  For  example, 
the  availability  of  additional 
information  about  a  registrant's  equity 
compensation  policies  and  practices 
may  have  an  impact  on  the  market  price 
of  a  registrant's  securities  where  the 
number  of  securities  reserved  for 
issuance  under  the  registrant's  equity 
compensation  plans  is  higher  than 
expected.  In  addition,  disclosure  of 
fiuther  information  about  a  registrant's 
equity  compensation  policies  and 
practices  may  cause  the  registrant  to 


scale  back  its  equity  compensation 
program  if  not  received  favorably  by 
investors.  This  may  make  it  difficult  for 
some  registrants,  particularly  small 
businesses,  which  rely  heavily  on  equity 
compensation  to  recruit,  motivate  and 
retain  key  employees.  These  costs,  to 
the  extent  they  exist,  are  difficult  to 
quantify.  Therefore,  we  request 
information  regarding  these  matters. 
Commenters  are  requested  to  provide 
empirical  data  and  other  factual  support 
for  their  views  to  the  extent  possible. 

V.  Summary  of  Initial  Regulatory 
Flexibility  Analysis 

We  have  prepared  an  Initial 
Regulatory  Flexibility  Analysis,  or 
IRFA,  regarding  the  proposed 
amendments.^  The  following 
summarizes  the  IRFA: 

As  discussed  in  greater  detail  in  the 
IRFA  and  in  other  sections  of  this 
release,  the  recent,  increased  use  of 
equity  compensation  has  raised 
concerns  about  the  potential  dilutive 
effect  of  equity  compensation  plans,  the 
absence  of  the  approval  of  security 
holders  and  the  absence  of  full 
disclosure  to  security  holders  about  a 
company's  plans.  These  concerns  may 
be  especially  acute  in  smaller 
companies,  which  often  make  liberal 
use  of  equity  compensation  in  order  to 
attract  and  retain  key  employees  and  to 
preserve  scarce  cash  resources.  In  this 
regard,  we  are  proposing  amendments  to 
our  current  requirements  to  increase  the 
information  provided  to  investors 
regeuding  equity  compensation  plans. 
This  information  will  be  included  in 
proxy  or  information  statements  or  in 
annual  reports  on  Form  10-K  or  10- 
KSB. 

The  IRFA  sets  forth  the  statutory 
authority  for  the  proposed  amendments. 
It  also  discusses  "small  entities"  that 
would  be  subject  to  the  proposals.^'  As 
described  in  the  IRFA,  we  have 
estimated  that  there  are  approximately 
2,500  Exchange  Act  reporting 
companies  that  currentiy  satisfy  the 
definition  of  "small  business"  imder  our 
rules.  The  IRFA  indicates  that  the 
proposed  amendments  would  affect  all 
registrants.  The  IRFA  states  that  the 


"  See.  for  example,  n.  18  above  and  the 
acompanying  text. 


•*  The  analysis  has  been  prepared  in  accordance 
with  the  Regulatory  Flexibility  Act.  5  U.S.C.  603. 

"'  For  purposes  of  this  analysis,  we  have  defined 
"small  business"  in  Securities  Act  Rule  157  as  any 
entity  whose  total  assets  on  the  last  day  of  its  most 
recent  fiscal  year  were  S5  million  or  less  and  is 
engaged,  or  proposes  to  engage,  in  small  business 
financing.  (17  CFR  230.157],  A  registrant  is 
considered  to  be  engaged,  or  to  propose  to  engage, 
in  small  business  financing  under  this  rule  if  it  is 
conducting,  or  proposes  to  conduct,  an  offering  of 
securities  which  does  not  exceed  the  dollar 
limitation  prescribed  by  section  3(b)  of  the 
Securities  Act,  15  U.S.C.  77c(b). 
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proposed  amendments  will  increase 
costs  for  registrants,  including  some 
small  businesses,  because  the  proposal 
imposes  new  reporting  and  compliance 
requirements. 

The  new  disclosure  requirements 
would  apply  to  small  businesses  only  if 
they  are  subject  to  section  14  of  the 
Exchange  Act  or  have  an  effective 
registration  statement  under  the 
Securities  Act  and  if  they  adopt  or 
maintain  an  equity  compensation  plan. 
We  estimate  the  niunber  of  those 
entities  to  be  approximately  1,500.^* 
The  proposed  amendments  relate  to 
only  one  item  of  the  proxy  or 
information  statement  or  annual  report 
on  Form  10-K  or  10-KSB,  and  the 
information  should  be  readily  available 
to  registrants  because  they  already 
maintain  records  regarding  their  equity 
compensation  plans.  This  information  is 
needed  for  investors  to  better 
understand  a  registrant's  equity 
compensation  program.  In  addition,  all 
registrants  have  various  corporate  law, 
financial  reporting  and  other  disclosure 
obligations  that  require  maintenance  of 
information  regarding  equity 
compensation  plans  similar  to  that 
covered  by  the  proposed  amendments. 
We  believe  that  the  proposed 
amendments  will  provide  improved 
information  for  the  investing  public. 

As  explained  in  the  IRFA,  tne 
Regulatory  Flexibility  Act  directs  us  to 
consider  alternatives  that  would 
accomplish  the  stated  objective,  while 
minimizing  adverse  impact  on  small 
entities.  In  that  regard,  we  are 
considering  the  following  alternatives: 
(a)  Differing  compliance  or  reporting 
requirements  that  take  into  account  the 
resoiut:es  of  small  entities,  (b)  the 
clarification,  consolidation  or 
simplification  of  compliance  and 
reporting  requirements  under  the  rule 
for  small  entities,  (c)  the  use  of 
performance  rather  than  design 
standards  and  (d)  an  exemption  from 
the  coverage  of  the  proposed 
amendments  for  small  entities. 

We  encourage  the  submission  of 
comments  with  respect  to  any  aspect  of 
the  IRFA.  In  particular,  we  request 
comment  on  the  number  of  small 
businesses  that  would  be  affected  by  the 
proposed  amendments,  the  nature  of  the 
impact,  how  to  quantify  the  niunber  of 
small  entities  that  would  be  affected  and 
how  to  quantify  the  impact  of  the 
proposed  amendments.  Commenters  are 


requested  to  describe  the  native  of  any 
effect  and  provide  empirical  data  and 
other  factual  support  for  their  views  to 
the  extent  possible.  These  comments 
will  be  considered  in  the  preparation  of 
the  Final  Regulatory  Flexibility 
Analysis,  if  the  proposed  amendments 
are  adopted,  and  will  be  placed  in  the 
same  public  file  as  comments  on  the 
proposed  amendments.  A  copy  of  the 
IRFA  may  be  obtained  by  contacting 
Raymond  A.  Be,  Office  of  Rulemaking, 
Division  of  Corporation  Finance, 
Seciuities  and  Exchange  Commission, 
450  Fifth  StieeH,  NW..  Washington,  DC 
20549-0609. 

VI.  Consideration  of  Impact  on  the 
Economy,  Burden  on  Competition  and 
Promotion  of  E£Bciency,  Competition 
and  Capital  Formation 

For  piuposes  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  or  "SBREFA"  ^^  we  request 
information  regarding  the  potential 
impact  of  the  proposed  amendments  on 
the  economy  on  an  annual  basis. 
Commenters  are  requested  to  provide 
empirical  data  and  other  factual  support 
for  their  views  to  the  extent  possible. 

Section  23(a)(2)  of  the  Excnange 
Act  '■"  requires  us,  when  adopting  rules 
under  the  Exchange  Act,  to  consider  the 
anti-competitive  effects  of  any  rule  that 
we  adopt.  The  proposed  amendments 
are  intended  to  improve  the 
comparability  of  registrants'  equity 
compensation  policies  and  practices, 
which  should  promote  competition. 
Commenters  are  requested  to  provide 
empirical  data  and  other  factual  support 
for  their  views  to  the  extent  possible. 

In  addition,  section  2(b)  of  the 
Securities  Act  and  section  3(f)  of  the 
Exchange  Act  '^  require  us,  when 
engaging  in  rulemaking  that  requires  us 
to  consider  or  determine  whether  an 
action  is  necessary  or  appropriate  in  the 
public  interest,  to  consider,  in  addition 
to  the  protection  of  investors,  whether 
the  action  will  promote  efficiency, 
competition  and  capital  formation.  The 
proposed  amendments  enhance  our 
disclosure  requirements  in  light  of 
trends  in  the  use  of  equity 
compensation.  The  proposed 
amendments  affect  the  information  that 
registrants  must  provide  to  investors 
concerning  their  equity  compensation 
plans.  The  purpose  of  the  amendments 
is  to  promote  investor  understanding  of 
a  company's  equity  compensation 


policies  and  practices  so  that  investors 
can  make  informed  voting  and 
investment  decisions.  Informed  investor 
decisions  generally  promote  market 
efficiency  and  capital  formation.  We 
request  comment  on  whether  the 
proposed  amendments,  if  adopted, 
would  promote  efficiency  and  capital 
formation.  Commenters  are  requested  to 
provide  empirical  data  and  other  factual 
support  for  their  views  to  the  extent 
possible. 

Vn.  Statutory  Authority 

The  amendments  contained  in  this 
release  are  being  proposed  under  the 
authority  set  forth  in  sections  3(b),  6,  7, 
8, 10  and  19(a)  of  the  Securities  Act  and 
Sections  12,  13, 14(a),  15(d)  and  23(a)  of 
the  Exchange  Act. 

List  of  Subjects  in  17  CFR  Parts  228, 
229.  240  and  249 

Reporting  and  recordkeeping 
requirements.  Securities. 

Text  of  Proposed  Rule  Amendments 

In  accordance  with  the  foregoing. 
Tide  17,  Chapter  II  of  the  Code  of 
Federal  Regulations,  is  proposed  to  be 
amended  as  follows: 

PART  228— INTEGRATED 
DISCLOSURE  SYSTEM  FOR  SMALL 
BUSINESS  ISSUERS 

1.  The  authority  citation  for  Part  228 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  77e,  77f,  77g.  77h,  77), 
77k,  77s,  77Z-2,  77aa(25),  77aa(26),  77ddd, 
77eee,  77ggg,  77hhh.  77jjj,  77nnn,  77sss,  78/, 
78ni,  78n,  78o,  78u-5,  78w,  78II,  80a-8,  80a- 
29,  80a-30,  80a-37,  80b-ll,  unless  otherwise 
noted. 

1.  By  amending  §  228.201  to  add 
paragraph  (d)  before  the  Instruction  to 
read  as  follows: 

§  228.201    (Item  201 )  Market  for  common 
equity  and  related  stockholder  matters. 

***** 

(d)  Securities  authorized  for  issuance 
under  equity  compensation  plans. 

(1)  In  the  following  tabular  format, 
provide  the  information  specified  in 
paragraph  (d)(2)  of  this  Item  as  of  the 
end  of  the  most  recently  completed 
fiscal  year  with  respect  to  each 
compensation  plan  of  the  registrant 
under  which  equity  securities  of  the 
registrant  are  authorized  for  issuance. 


"This  figure  is  based  on  our  estimate  that  60% 
of  registrants  that  file  proxy  or  information 
statements  under  section  14  of  the  Exchange  Act  or 
-annual  reports  on  Form  10-K  or  10-KSB  have 
adopted  equity  compensation  plans. 


••Pub.  L  No.  104-121,  Title  D,  110  Stat.  857 
(1996)  (codified  in  various  sections  of  5  U.S.C.  15 
U.S.C.  and  as  a  note  to  5  U.S.C.  601). 

">15  U.S.C.  78w(a)(2). 


"  15  U.S.C.  77b(b)  and  78c(f). 
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Equity  Compensation  Plan  Information 


Name  of  plan 


(a) 


llan  #1  

Plan  #2 

Plan  #3 

bvlividual  Arrangements  (Aggregated) 


Total 


Numt>er  of  securities 

authorized  for 

issuance  under  ttie 

plan 


(b) 


(2)  The  table  shall  include  the 
following  information  as  of  the  end  of 
the  most  recently  completed  fiscal  year: 

(i)  For  each  plan  (other  than 
individual  arrangements): 

I  (A)  The  name  of  the  plan  (column  (a)); 

I I  (B)  The  number  of  securities 
authorized  for  issuance  under  the  plan 

i^lumn  (b)); 
1 1  (C)  The  number  of  securities  issued 
>tirsuant  to  equity  awards  made  under 
the  plan  during  the  most  recenUy 
completed  fiscal  year,  plus  the  number 
of  securities  to  be  issued  upon  the 
exercise  of  options,  warrants  or  rights 
granted  under  the  plan  during  the  mpst 
recenUy  completed  fiscal  year  (column 
(c)): 

(D)  The  number  of  securities  to  be 
issued  upon  the  exercise  of  options, 
warrants  or  rights  outstanding  under  the 
plan  (column  (d));  and 

(E)  Other  than  securities  to  be  issued 
upon  the  exercise  of  outstanding 
options,  warrants  or  rights,  the  number 
of  securities  remaining  available  for 
issuance  under  the  plan  (column  (e)). 

(ii)  For  individual  arrangements: 

(A)  The  number  of  individual 
arrangements  being  disclosed  (column 
(a)); 

(B)  The  aggregate  number  of  securities 
authorized  for  issuance  under  the 
individual  arrangements  (column  (b)); 

(C)  The  aggregate  number  of  securities 
to  be  issued  upon  the  exercise  of 
options,  warrants  or  rights  outstanding 
under  the  individual  arrangements 
(colunm  (d));  and 

(D)  Other  than  securities  to  be  issued 
upon  the  exercise  of  outstanding 
options,  warrants  or  rights,  the  aggregate 


Number  of  securities 
awarded  plus  number 

of  securities  to  be 

issued  upon  exercise 

of  options,  warrants  or 

rights  granted  during 

last  fiscal  year 

(c) 


Numt>er  of  securities 
to  be  issued  upon  ex- 
ercise of  outstanding 
options,  warrants  or 
rights 


(d) 


Number  of  securities 
remaining  availat>le 
for  future  Issuance 


(e) 


number  of  securities  remaining 
available  for  issuance  under  the 
individual  arrangements,  if  any  (column 
(e)). 

(3)  Identify  each  plan  that  was 
adopted  without  security  holder 
approval  and: 

fi)  If  such  plan  was  adopted  during 
the  most  recentiy  completed  fiscal  year, 
describe  briefly,  in  narrative  form,  the 
material  features  of  the  plan;  or 

(ii)  If  such  plan  was  adopted  in  a  prior 
fiscal  year,  identify  the  filing  containing 
such  description. 

(4)  If  any  individual  arrangement 
exceeds  25%  of  the  aggregate  number  of 
securities  disclosed  pursueint  to 
para^aph  (d)(2)(ii)(B)  of  this  Item, 
identify  the  relationship  of  the  recipient 
to  the  registrant  and  describe  briefly,  in 
narrative  form,  the  material  features  of 
the  arrangement. 

Instructions  to  Item  201  (d). 

1.  For  purposes  of  this  paragraph,  the  term 
plan  shall  be  defined  in  accordance  with 
Item  402(a)(6}(ii)  of  Regulation  S-B 
(§228.402(a)(6)(ii]). 

2.  No  disclosure  is  required  under  this  Item 
with  respect  to  any  plan,  contract, 
authorization  or  arrangement,  whether  ornot 
set  forth  in  any  formal  documents,  for  the 
issuance  of  warrants  or  rights  on 
substantially  similar  terms  to  all  security 
holders  of  the  registrcmt  generally  that  does 
not  discriminate  in  favor  of  officers  or 
directors  of  the  registrant.  No  disclosure  is 
required  under  column  (c)  of  Item  201(d)(1) 
with  respect  to  individual  arrangements 
involving  equity  awards  and  grants. 

3.  Except  where  it  is  part  of  a  document 
that  is  incorporated  by  reference  into  a 
prospectus,  the  information  required  by  this 
paragraph  need  not  be  provided  in  any 


registration  statement  filed  under  th 
Securities  Act. 


PART  229— STANDARD 
INSTRUCTIONS  FOR  RUNG  FORMS 
UNDER  SECURITIES  ACT  OF  1933, 
SECURITIES  EXCHANGE  ACT  OF  1934 
AND  ENERGY  POLICY  AND 
CONSERVATION  ACT  OF  1975— 
REGULATION  S-K 

3.  The  general  authority  citation  for 
Part  229  is  revised  to  read  as  follows: 

Authority:  15  U.S.C.  77e,  77f,  77g,  77h,  77j, 
77k,  77s,  77Z-2,  77aa(25),  77aa(26),  77ddd, 
77eee,  77ggg,  77hhh,  77iii,  77jjj,  77imn, 
77SSS,  78c,  78i,  78j,  78/,  78m,  78n,  78o,  78u- 
5,  78w,  78y/(d),  79e,  79n,  79t.  80a-8.  80a-29, 
80a-30,  80a-31(c),  80a-37,  80a-38(a),  and 
80b-ll,  unless  otherwise  noted. 
***** 

4.  The  authority  citation  following 
§  229.201  is  removed. 

5.  By  amending  §  229.201  to  add 
paragraph  (d)  before  Instructions  to  Item 
201  to  read  as  follows: 

$  229.201    (Kem  201 )  Market  price  of  arxl 
dividends  on  tt>e  registrant's  common 
equity  and  related  stocl(tK>ldef  matters. 

***** 

(d)  Securities  authorized  for  issuance 
under  equity  compensation  plans. 

(1)  In  the  following  tabular  format, 
provide  the  information  specified  in 
paragraph  (d)(2)  of  this  Item  as  of  the 
end  of  the  most  recenUy  completed 
fiscal  year  with  respect  to  eadi 
compensation  plan  of  the  registrant 
under  which  equity  securities  of  the 
registrant  are  authorized  for  issuance. 
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Equity  Compensation  Plan  Information 

Name  of  plan 
(a) 

Number  of  securities 

authorized  fOf 

issuance  under  tf>e 

plan 

(b) 

Number  of  securities 
awarded  plus  number 

of  securities  to  be 

issued  upon  exercise 

of  options,  wan^nts  or 

rights  granted  during 

last  fiscal  year 

(c) 

Number  of  securities 
to  be  issued  upon  ex- 
ercise of  outstanding 
options,  warrants  or 
rights 

Number  of  securities 
remaining  available 
for  future  issuance 

(e) 

Plan#1 

Plan  #2 

Plan  43 

IrviK/kiiial  ArrarwMnAnts  /AaaiioaatAd\ 

Total 

(2)  The  table  shall  include  the 
following  information  as  of  the  end  of 
the  most  recently  completed  fiscal  year: 

(i)  For  each  plan  (other  than 
individual  arrangements): 

(A)  The  name  of  the  plan  (coliunn  (a)); 

(B)  The  number  of  securities 
authorized  for  issuance  under  the  plan 
(column  (b)): 

(C)  The  number  of  securities  issued 
pursuant  to  equity  awards  made  under 
the  plan  during  the  most  recently 
completed  fiscal  year,  plus  the  number 
of  seciirities  to  be  issued  upon  the 
exercise  of  options,  warrants  or  rights 
granted  under  the  plan  during  the  most 
recently  completed  fiscal  year  (colimin 
(c)): 

(D)  The  number  of  securities  to  be 
issued  upon  the  exercise  of  options, 
warrants  or  rights  outstanding  under  the 
plan  (column  (d));  and 

(E)  Other  than  seoirities  to  be  issued 
upon  the  exercise  of  outstanding 
options,  warrants  or  rights,  the  number 
of  securities  remaining  available  for 
issuance  under  the  plan  (column  (e)). 

(ii)  For  individual  arrangements: 
(A)  The  nimiber  of  individual 

arrangements  being  disclosed  (column 

(a)); 
(6)  The  aggregate  number  of  securities 

authorized  for  issuance  under  the 

individual  arrangements  (colunm  (b)); 

(C)  The  aggregate  number  of  securities 
to  be  issued  upon  the  exercise  of 
options,  warrants  or  rights  outstanding 
under  the  individual  arrangements 
(column  (d));  and 

(D)  Other  than  securities  to  be  issued 
upon  the  exercise  of  outstanding 
options,  warrants  or  rights,  the  aggregate 
number  of  securities  remaining 
available  for  issuance  under  the 
individual  arrangements,  if  any  (colimin 
(e)). 

(3)  Identify  each  plan  that  was 
adopted  without  security  holder 
approval  and: 

(i)  If  such  plan  was  adopted  during 
the  most  recently  completed  fiscal  year. 


describe  briefly,  in  narrative  form,  the 
material  fisatures  of  the  plan;  or 

(ii)  If  such  plan  was  adopted  in  a  prior 
fiscal  year,  identify  the  filing  containing 
such  description. 

(4)  If  any  individual  arrangement 
exceeds  25%  of  the  aggregate  number  of 
securities  disclosed  pursuant  to 
paragraph  (d)(2)(ii)(B)  of  this  Item, 
identify  the  relationship  of  the  recipient 
to  the  registrant  and  describe  briefly,  in 
narrative  form,  the  material  features  of 
the  arrangement. 

Instrvctions  to  Item  201(d). 

1.  For  purposes  of  this  paragraph,  the  term 
plan  shall  be  detined  in  accordance  with 
Item  402(a)(7)(ii]  of  Regulation  S-K 
(§229.402(a)(7)(ii)). 

2.  No  disclosure  is  required  under  this  Item 
with  respect  to  any  plan,  contract, 
authorization  or  arrangement,  whether  or  not 
set  forth  in  any  formal  documents,  for  the 
issuance  of  warrants  or  rights  on 
substantially  similar  terms  to  all  security 
holders  of  the  registrant  generally  that  does 
not  discriminate  in  favor  of  officers  or 
directors  of  the  registrant.  No  disclosure  is 
required  imder  column  (c)  of  Item  201(d)(1) 
with  respect  to  individual  arrangements 
involving  equity  awards  and  grants. 

3.  Except  where  it  is  part  of  a  document 
that  is  incorporated  by  reference  into  a 
prospectus,  the  information  required  by  this 
paragraph  need  not  be  provided  in  any 
registration  statement  filed  under  the 
Securities  Act. 

PART  240-GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

6.  The  authority  citation  for  Part  240 
is  revised  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77c,  77d,  77f,  77g, 
77h,  77j,  77s,  77z-2.  77z-3,  77eee,  77ggg, 
77nnn,  77sss,  77ttt,  78c,  78d,  78f,  78i,  78j, 
78J-1.  78k,  78k-l,  787,  78m,  78n,  78o,  78p, 
78q,  78s,  78u-5,  78w,  78x,  78W,  78mm,  79q, 
79t,  80a-20.  80a-23,  80a-29,  80a-37,  80b-3, 
80b— 4  and  80b-ll,  unless  otherwise  noted. 


7.  The  authority  citation  following 
§  240.14a-3  is  removed. 

8.  By  amending  §  240.14a-3  to  revise 
paragraph  (b)(9)  to  read  as  follows: 


§  240.14»-3    Infomtation  to  be  furnished  to 
securtty  holders. 

*        *        •        «        • 

(b)*  *  * 

(9)  The  report  shall  contain  the 
market  price  of  and  dividends  on  the 
registrant's  common  equity  and  related 
security  holder  matters  required  by  Item 
201(a).  (b)  and  (c)  of  Regulation  S-K 
(§  229.201(a).  (b)  and  (c)  of  this  chapter). 
***** 

9.  By  amending  §  240.14a-101,  Item 
10  of  Schedule  14A  by  adding 
paragraph  (c)  before  the  imdesignated 
heading  Instructions  and  revising  Item 
14(d)(4)  of  Schedule  14A  to  read  as 
follows: 

§  240.1 4a-1 01     Schedule  1 4A.  Information 
required  in  proxy  statement 


Item  10.  Compensation  Plans.  *  *  * 

(c)  Information  regarding  plans  and 
other  arrangements  not  subject  to 
security  holder  action.  The  information 
called  for  by  Item  201(d)  of  Regulation 
S-K  (§  229.201(d)  of  this  chapter)  with 
respect  to  each  equity  compensation 
plan  in  effect  as  of  the  end  of  the  last 
completed  fiscal  year  (other  than  the 
plan  or  plans  being  acted  upon  as 
described  in  paragraph  (a)  of  this  Item), 
whether  or  not  such  plan  has  been 
approved  by  security  holders. 


Item  14.  Mergers,  consolidations, 
acquisitions  and  similar  matters.  *   * 

(d)  Information  about  parties  to  the 
transaction  registered  investment 
companies  and  business  development 
companies.  *  *  * 
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(4)  Information  required  by  Item 
201(a),  (b)  and  (c)  of  Regulation  S-K 
S  229.201(a),  (b)  and  (c)  of  this  chapter), 
market  price  of  and  dividends  on  the 
registrant's  common  equity  and  related 
rtockholder  matters; 


PART  249— FORMS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

10.  The  authority  citation  for  Part  249 
X)ntinues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  78a,  et  seq.,  unless 
itherwise  noted; 

*         •         *         * 

11.  By  amending  Form  10-K 
referenced  in  §  249.310)  by  revising 
tem  12  of  Part  III  to  read  as  follows: 

1 1  Note.—  The  text  of  Form  10-K  does  not, 
and  this  amendment  will  not,  appear  in  the 
<  ;k)de  of  Federal  Regulations. 


Form  10-K 

Annual  Report  Pursuant  to  Section  13 
or  15(d)  of  the  Securities  Exchange  Act 
of 1934 


Part  in 


Item  12.  Security  Ownership  of  Certain 
Beneficial  Owners  and  Management 
and  Related  Stockholder  Matters. 

FiuTiish  the  information  required  by 
Item  201(d)  of  Regulation  S-K 
(§  229.201(d)  of  this  chapter)  and  by 
Item  403  of  Regulation  S-K  (§  229.403  of 
this  chapter). 
***** 

12.  By  amending  Form  10-KSB 
(referenced  in  §  249.310b)  by  revising 
Item  11  of  Part  III  to  read  as  follows: 


Note—  The  text  of  Form  10-KSB  does  not. 
and  this  amendment  will  not,  appear  in  the 
Code  of  Federal  Regulations. 


Form  10-KSB 


Partm 


Item  11.  Securify  Ownership  of  Certain 
Beneficial  Owners  and  Management 
and  Related  Stockholder  Matters. 

Furnish  the  information  required  by 
Item  201(d)  of  Regulation  S-B  and  by 
Item  403  of  RegiUation  S-B. 

***** 

Dated:  January  26,  2001. 
By  the  Commission. 
Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  01-2730  Filed  1-31-01;  8:45  am] 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  FEBRUARY  1. 
2001 

DEFENSE  DEPARTMENT 

Civilian  health  and  medical 
program  of  uniformed 
services  (CHAMPUS): 
TRICARE  program- 
Family  member  dental 
plan;  published  10-23- 
00 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

Virginia;  published  1-2-01 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 

Interconnection — 
ArtMtration  procedures; 
published  2-1-01 

FEDERAL  TRADE 
COMMISSION 

Hart-Scott-Rodino  Antitrust 

Improvements  Act: 

Premerger  notification; 
reporting  and  waiting 
period  requirements; 
published  2-1-01 
Organization,  procedures,  and 

practice  rules: 

Premerger  notification 
requirements;  additionai 
information  or 
documentary  material 
requests;  Internal  agerKy 
review;  published  2-1-01 

PENSION  BENEFIT 
GUARANTY  CORPORATION 

Single-employer  plans: 
Allocation  of  assets — 
Interest  assumptions  for 
valuing  and  paying 
benefits;  published  1- 
12-01 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 
Firm  quote  and  trade- 
through  disclosure  rules 
for  options;  published  12- 
1-00 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 


Airbus;  published  12-28-00 
Airtxjs;  correction;  published 
1-17-01 
TREASURY  DEPARTMENT 

Supplemental  starxjards  of 
ethical  conduct: 
Office  of  Thrift  Supervision 

employees;  published  2-1- 

01 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marfcattng 
Sarvic* 

Milk  marketing  orders: 
Norttieast  et  al.;  comments 
due  by  2'5-01;  published 
12-7-00 


Onions  (Vidalia)  grown 

Georgia;  comments  due  by 

2-9-01;  published  1-10K)1 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  HMlth 
Inspection  Sarvics 
District  of  Columbia;  plants 

and  plant  products; 

movement;  comments  due 

by  2-5-01;  published  1-5-01 
Plant-related  quarantine, 

domestk:: 

Citrus  canker,  comments 
due  by  2-5^1;  published 
12-7-00 
DEFENSE  DEPARTMENT 
Privacy  Act;  implementation; 

comments  due  by  2-5-01; 

published  12-5-00 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 

national  emission  standards: 

Generic  Maximum 
Achievable  Control 
Technotogy  (GMACT); 
comments  due  by  2-5-01; 
published  12-6-00 

Polyvinyl  chloride  and 
copolymers  productkxi; 
comments  due  by  2-6^1; 
published  12-8-00 
Air  pollution  control;  new 

rTKJtor  vehKles  and  engines: 

Nonroad  large  spark  ignition 
engines,  marine  and  larxl- 
based  recreational 
engines,  and  highway 
motorcycles;  emissk>ns 
control;  comments  due  t>y 
2-5-01;  published  12-7-00 
Air  programs;  State  authority 

delegations: 

Oklafioma;  comments  due 
by  2-8-01;  published  1-9- 
01 
Air  quality  implementation 

plans;  approval  and 


promulgation;  various 
States: 

Califomia;  comments  due  by 
2-9-01;  published  1-10-01 

Pennsylvania;  comments 
due  by  2-9-01;  published 
1-10-01 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Digital  televiskxi  stations;  tat>le 
of  assignments: 
Montana;  comments  due  by 
2-5-01;  published  12-18- 
00 
Radk}  servk»s;  special: 
Maritime  sennces — 
Automated  Maritinrie 
Telecommuncations 
Systems  and  high  seas 
public  coast  stations; 
comments  due  by  2-6- 
01;  published  12-8-00 
Fiadio  spectrum,  efficient  use 
promotkxi;  secondary 
markets  development; 
regulatory  barriers 
elimination;  comments  due 
by  2-9-01;  published  12-26- 
00 
Radio  spectrum,  efficient  use 
pronvjtion;  secondary 
markets  devek>pment; 
regulatory  barriers 
elimination;  correctkx); 
comments  due  by  2-9-01; 
published  1-29-01 

Radk>  stations;  table  of 
assignments: 
Minnesota;  comments  due 

by  2-5-01;  published  12- 

27-00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Human  drugs: 
Applk:atk>ns  for  FDA 
approval  to  maritet  new 
drug;  postmarketing 
reporting  requirements; 
comments  due  by  2-5-01; 
published  11-7-00 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Civil  money  penalties;  certain 
prohibited  conduct: 
Triple  damage  for  failure  to 

engage  in  loss  mitigation; 

comments  due  by  2-5-01; 

published  12-6-00 

INTERIOR  DEPARTMENT 
Rsh  and  WIMIIfs  Service 

Endangered  and  threatened 
species: 

Critical  habitat 
designations — 
San  Bemardino  kangaroo 
rat;  comments  due  by 


2-6-01;  published  12-8- 

00 
Yelk)w-billed  cuckoo;  status 
review;  comments  due  by 
2-8-01;  published  1-9-01 

JUSTICE  DEPARTMENT 

Drug  Enforcement 
Administration 

Schedules  of  controlled 
substances: 
Dk:hk>ralphenazone; 

placement  into  List  IV; 

comments  due  by  2-9-01; 

published  12-11-00 

LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 

Safety  and  health  standards: 
Cotton  dust;  occupatk>nal 
exposure;  comnnents  due 
by  2-5-01;  published  12-7- 
00 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Acquisition  regulations: 
Emergency  medial  servnes 
and  evacuation; 
comments  due  by  2-5-01; 
published  12-7-00 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Bulk  dangerous  cargoes: 

LiqukJ  noxious  substances 
and  ot)solete  and  current 
hazardous  materials  in 
bulk;  comments  due  by  2- 
6-01;  published  11-8-00 
Drawbridge  operattons: 

FkMida;  comments  due  by 
2-6-01;  published  12-8-00 
Ports  and  waterways  safety: 

Macy's  July  4th  Fireworits, 
East  River,  NY;  safety 
zone;  comments  due  by 
2-9-01;  published  12-26- 
00 

Tampa  Bay,  FL;  safety 
zone;  comments  due  by 
2-5-01;  published  12-6-00 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Airixis;  comments  due  by  2- 

8-01;  published  1-9-01 
Bell;  comments  due  by  2-9- 

01;  published  12-11-00 
Boeing;  comnrients  due  by 

2-5-01;  published  12-21- 

00 
Eurocopter  France; 

comments  due  by  2-6-01; 

published  12-8-00 
Pilatus  Aircraft  Ltd.; 

comments  due  by  2-5-01; 

published  1-2-01 
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SOCATA-Groupe 
AEROSPATIALE; 
comments  due  by  2-5-01; 
published  1-2-01 
Turbomeca  S.A.;  comments 
due  by  2-5-01;  published 
12-6-00 
Airworthiness  standards: 
Special  conditions — 
Eurocopter  France  Model 
EC-130  helicopters; 
comments  due  by  2-5- 
01;  published  12-20-00 
Commercial  space 
transportation: 
Civil  penalty  actions; 
comments  due  by  2-9-01; 
published  1-10-01 

TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 

Pipeline  safety: 


Hazardous  Ik^iiid 
transportation — 
Hazardous  liquid  and 
cartxxi  dioxide 
pipelines;  corrosion 
control  standards; 
comments  due  by  2-6- 
01;  published  12-8-00 
TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 
Corporate  activities: 
Federal  branches  and 
agencies;  operating 
subsidiaries;  comments 
due  by  2-5-01 ;  putdished 
12-5-00 
National  banks;  fiduciary 
activities;  comments  due  by 
2-5-01;  published  12-5-00 

TREASURY  DEPARTMENT 
Thrift  Supervision  Office 

Savings  and  loan  holding 
companies: 


Significant  transactions  or 
activities  and  capital 
adequacy  review; 
comments  due  by  2-9-01; 
published  12-12-00 

VETERANS  AFFAIRS 
DEPARTMENT 

Loan  guaranty: 

Advertising  and  solicitation 
requirements;  comments 
due  by  2-6-01;  published 
12-8-00 


UST  OF  PUBLIC  LAWS 

Note:  The  List  of  Publk:  Laws 
for  tfie  106th  Congress, 
Second  Session  has  been 
completed  and  will  resume 
wfien  bills  are  enacted  into 
publk:  law  during  the  next 
session  of  Congress. 


A  cumulative  List  of  PuUk 
l^ws  was  published  in  Part  11 
of  tfie  Federal  Register  on 
January  16,  2001. 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


Note:  PENS  will  resume 
servk;e  wfien  bills  are  enacted 
into  law  during  the  next 
sessk>n  of  Congress. 

This  servk:e  is  strictty  for  E- 
mail  notification  of  new  laws. 
»    The  text  of  laws  is  not 

available  through  this  service.  . 
PENS  cannot  resporxj  to 
specific  inquiries  sent  to  this 
address. 
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TABLE  OF  EFFECTIVE  DATES  AND  TIME  PERIODS— FEBRUARY  2001 


This  table  is  used  by  the  Office  of  the 
Federal  Register  to  compute  certain 
dates,  such  as  effective  dates  and 
comment  deadlines,  which  appear  in 
agency  documents.  In  computing  these 


dates,  the  day  after  publication  is 
counted  as  the  first  day. 

When  a  date  falls  on  a  weekend  or 
holiday,  the  next  Federal  business  day 
is  used.  (See  1  CFR  18.17) 


A  new  table  will  be  published  in  the 
first  issue  of  each  month. 


Date  of  FR 

pubucaiun 

15  DAYS  AFTER 
PU8UCATI0N 

30  DAYS  AFTER 
PUBLCATKM 

45  DAYS  AFTER 
PUBUCATON 

60  DAYS  AFTER 
PUBLCATION 

90  DAYS  AFTER 
PUBLICATION 

Feb1 

Feb  16 

MarchS 

March  19 

April  2 

May  2 

Feb  2 

Feb  20 

March5 

March  19 

April  3 

May  3 

Feb  5 

Feb  20 

March7 

March  22 

April  6 

May  7 

Feb  6 

Feb  21 

March8 

March  23 

April  9 

May  7 

Feb? 

Feb  22 

March  9 

March  26 

April  9 

May  8 

Feb  8 

Feb  23 

March  12 

March  26 

April  9 

May  9 

Feb  9 

Feb  26 

March  12 

March  26 

April  10 

May  10 

Feb  12 

Feb  27 

March  14 

March  29 

April  13 

May  14 

Feb  13 

Feb  28 

March  15 

March  30 

April  16 

May  14 

Feb  14 

Marchi 

March  16 

April  2 

April  16 

May  15 

Feb  15 

March  2 

March  19 

April  2 

April  16 

May  16 

Feb  16 

MarchS 

March  19 

April  2 

April  17 

May  17 

Feb  20 

March  7 

March  22 

April  6 

April  23 

May  21 

Feb  21 

MarchS 

March  23 

April  9 

April  23 

May  22 

Feb  22 
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Constellation  Power  Source,  8780-8781 

IPP  Energy  LLC,  8781 

Panda  Culloden  Power,  L.P.,  8781-8782 

Reliant  Energy  Aurora,  LP,  8782 

Southwest  Gas  Storage  Co.,  8782-8783 

Federal  Mine  Safety  and  Healtti  Review  Commission 

Nonces 

Meetings;  Sunshine  Act,  8812 

Federal  Reserve  System 

RULES 

Membership  of  State  banking  institutions  (Regulation  H): 

Financial  subsidiaries,  8748-8750 
NOTICES 
Banks  and  bank  holding  companies: 

Formations,  acquisitions,  and  mergers,  8794-8795 


Meetings;  Sunshine  Act,  8795 

Federal  Retirement  Ttirlft  Investment  Board 

NOTICES 

Meetings;  Simshine  Act,  8795 

Financial  Management  Service 

See  Fiscal  Service 

Fiscal  Service 

NOTICES 

Reports  and  guidance  documents;  availability,  etc.: 
Federal  payments  and  collections;  electronic 
authentication  policy;  correction,  8845-8846 

Fish  and  Wildlife  Service 

RULES 

Endangered  and  threatened  species: 
Critical  habitat  designations — 
Steller's  eider,  8849-8884 

Food  and  Drug  Administration 

NOTICES 
Human  drugs: 
New  drug  applications — 
Ferrante,  John  J.,  et  al.;  approval  withdrawn,  8801- 
8805 
Meetings: 

Antiviral  Drugs  Advisory  Committee,  8805 
Reports  and  guidance  documents;  availability,  etc.: 
Bioequivalence  establishment;  statistical  approaches; 
industry  guidance,  8805-8806 

Healtti  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Health  Care  Financing  Administration 
See  National  Institutes  of  Health 

Heaitli  Care  Financing  Administration 

RULES 

Medicare  and  Medicaid: 
Physicians'  referrals  to  health  care  entities  with  which 
they  have  financisd  relationships 
Effective  date  delay  and  technical  amendment,  8771 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  8806-8807 
Submission  for  OMB  review;  comment  request,  8807- 
8808 

Housing  and  UrtMin  Development  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property,  8811 

Immigration  and  Naturalization  Service 

RULES 

Immigration: 
Aliens — 
Transit  Without  Visa  Program;  countries  whose  citizens 
or  nationals  are  ineligible  to  participate;  list; 
effective  date  delay.  8743 
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Indian  Affairs  Bureau 

RULES 

Trust  management  reform: 
Leasing/permitting,  grazing,  probate  and  funds  held  in 
trust 
Trust  funds  for  Tribes  and  individual  Indians; 
technical  amendment,  8768 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Indian  Affairs  Bureau 

international  Trade  Administration 

NOTICES 

Antidumping: 
Canned  pineapple  fruit  from — 

Thailand,  8777-8778 
Corrosion-resistant  carbon  steel  flat  products  from — 

Japan,  8778-8779 

Justice  Department 

See  Immigration  and  Naturalization  Service 

Labor  Department 

See  Employment  Standards  Administration 

Mine  Safety  and  Healtti  Federal  Review  Commission 

See  Federal  Mine  Safety  and  Health  Review  Commission 

National  Institutes  of  Healtli 

NOTICES 

Inventions,  Government-owned;  availability  for  licensing, 

8808-8809 
Meetings: 
Forgarty  International  Center  Advisory  Board,  8809 
National  Cancer  Institute,  8809-8810 
National  Heart,  Lung,  and  Blood  Institute.  8810 
National  Institute  of  Diabetes  and  Digestive  and  Kidney 

Diseases,  8810-8811 
National  Institute  on  Deafness  and  Other  Communication 
Disorders,  8811 


National  Oceanic  and  Atmospheric  Administration 

NOTICES 
Permits: 
Endangered  and  threatened  species,  8779-8780 

Nuclear  Regulatory  Commission 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  8812- 
8813 
Environmental  statements;  availability,  etc.: 

Carolina  Power  &  Light  Co.,  8813-8814 
Grants  and  cooperative  agreements;  availability,  etc.: 
Agreements  States;  support  to  close  formerly  licensed 
sites,  8814-8816 


Office  of  United  States  Trade  Representative 

See  Trade  Representative,  Office  of  United  States 

Public  Debt  Bureau 

See  Fiscal  Service 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 


Research  and  Special  Programs  Administration 

NOTICES 

Hazardous  materials  transportation: 
Preemption  determinations — 
Boston  &  Maine  Corp.,  8845 

Securities  and  Exchange  Commission 

RULES 

Electronic  Data  Gathering,  Analysis,  and  Retrieval  System 
(EDGAR): 
Filer  manual — 
Update  adoption  and  incorporation  by  reference,  8764- 
8765 
Securities,  investment  companies,  and  investment  advisers: 
Civil  monetary  penalties;  inflation  adjustment.  8761-8764 
NOTICES 
Agency  information  collection  activities: 

Submission  for  OMB  review;  conunent  request,  8816 
Investment  Company  Act  of  1940: 
Deregistration  applications — 
Morgan  Keegan  Southern  Capital  Fund,  Inc.,  et  al., 
8817-8819 
Self-regulatory  organizations;  proposed  rule  changes: 
Chicago  Stock  Exchange,  Inc.,  8819-8821 
Municipal  Securities  Rulemaking  Board,  8821-8822 
National  Association  of  Securities  Dealers,  Inc.,  8822- 

8827 
New  York  Stock  Exchange,  Inc..  8827-8831 
Pacific  Exchange,  Lie,  8832-8834 
Pacific  Exchange,  Inc.,  et  al.,  8831-8832 
Applications,  hearings,  determinations,  etc.: 
Public  utility  holding  company  filings.  8816-8817 

Small  Business  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request.  8834 

Meetings: 
National  Small  Business  Development  Center  Advisory 
Board,  8834 


Social  Security  Administration 
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Social  security  benefits: 
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Tables  removed;  CFR  correction,  8768 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection  and  submission  for  OMB  review; 
comment  request,  8834-8836 
Meetings: 
Ticket  to  Work  and  Work  Incentives  Advisory  Panel, 
8836 


State  Department 

NOTICES 

Art  objects;  importation  for  exhibition: 

Vermeer  and  the  Delft  School,  8836 
Foreign  passports  validity;  list  of  coimtries,  8836-8837 
Meetings: 

International  Telecommunication  Advisory  Committee, 
8837 
Privacy  Act: 

Systems  of  records,  8838 
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Trade  Representative,  Office  of  United  States 
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Dispute  settlement  panel  establishment  requests — 
European  Commimities;  U.S.  Copyright  Act,  Section 
110(5)  examination,  8838-8839 

Transportation  Department 

See  Federal  Aviation  Administration 

See  Research  and  Special  Programs  Administration 

Treasury  Department 

See  Alcohol,  Tobacco  and  Firearms  Bureau 
See  Customs  Service 
See  Fiscal  Service 
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Comparable  ratings  requirements  for  national  banks 
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Part  II 
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Rules  and  Regulations 


Federal  Register 

Vol.  66.  No.  23 

Friday,  February  2,  2001 


1  TiJs  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  tittes  pursuant  to  44  U.S.C.  1510. 


The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

8  CFR  Part  212 

PNS  No.  2020-99] 

RINIIIS-AFSI 

Update  Of  the  List  Of  Countries  Whoae 
Citizens  or  Nationals  Are  Ineligible  for 
Transit  WIttiout  Visa  (TWOV)  Privileges 
to  the  United  States  Under  the  TWOV 
Program 

AGENCY:  Immigration  and  Naturalization 
Service,  Department  of  Justice. 

ACTION:  Interim  rule;  delay  of  effective 
date. 

SUMMARY:  In  accordance  with  the 
memorandum  of  January  20,  2001,  from 
the  Assistant  to  the  President  and  Chief 
of  Staff,  entitled  "Regulatory  Review 
Plan,"  published  in  the  Federal  Register 
on  January  24,  2001,  this  action 
temporarily  delays  for  60  days  the 
effective  date  of  the  rule  entitled 
"Update  of  the  List  of  Coimtries  Whose 
Citizens  or  Nationals  Are  Ineligible  for 
Transit  Without  Visa  (TWOV)  Privileges 
to  the  United  States  under  the  TWOV 
Program",  published  in  the  Federal 
Register  on  January  5,  2001,  at  66  FR 
1017.  The  temporary  60-day  delay  in 
effective  date  is  necessary  to  give 
Department  of  Justice  officials  the 
opportunity  for  further  review  and 
consideration  of  new  regulations, 
consistent  with  the  Assistant  to  the 
President's  memorandimi  of  January  20, 
2001. 

DATES:  The  effective  date  of  the  "Update 
of  the  List  of  Countries  Whose  Citizens 
or  Nationals  Are  Ineligible  for  Transit 
Without  Visa  (TWOV)  Privileges  to  the 
United  States  under  the  TWOV 
Program",  published  in  the  Federal 
Register  on  January  5,  2001,  at  66  FR 
1017,  is  delayed  for  60  days,  from 


February  5,  2001,  to  a  new  effective  date 
of  April  6,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  A.  Sloan,  Director,  Policy 
Directives  and  Instructions  Branch 
(HQPDI),  Immigration  and 
Nat\iralization  Service,  425  I  Street,  NW, 
room  4034,  Washington  DC  20536, 
telephone  munber  (202)  514-3048. 

SUPPLEMENTARY  INFORMATION:  To  the 
extent  that  5  U.S.C.  section  553  applies 
to  this  action,  it  is  exempt  from  notice 
and  comment  because  it  constitutes  a 
rule  of  procedure  under  5  U.S.C.  section 
553(b)(A).  Alternatively,  the 
Immigration  and  Natiualization  Service 
(Service)  implementation  of  this  action 
without  opportunity  for  public 
comment,  effective  immediately  upon 
publication  today  in  the  Federal 
Register,  is  based  on  the  good  cause 
exceptions  in  5  U.S.C.  section  553(b)(B) 
and  553(d)(3).  Seeking  public  conunent 
is  impracticable,  unnecessary  and 
contrary  to  the  public  interest.  The 
temporary  60-day  delay  in  effective  date 
is  necessary  to  give  Department  of 
Justice  officials  the  opporttinity  for 
further  review  and  consideration  of  new 
regulations,  consistent  with  the 
Assistant  to  the  President's 
memorandiun  of  January  20,  2001. 
Given  the  imminence  of  the  effective 
date,  seeking  prior  public  comment  on 
this  temporary  delay  would  have  been 
impractical,  as  well  as  contrary  to  the 
public  interest  in  the  orderly 
promulgation  and  implementation  of 
regxilations.  The  imminence  of  the 
effective  date  is  also  good  cause  for 
making  this  action  effective 
immediately  upon  publication. 

Dated:  January  29,  2001. 
Mary  Ann  Wyrsch, 

Acting  Commissioner,  Immigration  and 

Naturalization  Seivice. 

[FR  Doc.  01-2821  Filed  2-1-01;  8:45  am] 

BILUNG  CODE  4410-10-M 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  2 

[Doclwt  No.  9e-06S-3] 

Animal  Welfars;  Confiscation  of 
Animals:  Delay  of  Effective  Date 

AQENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Final  Rule;  Delay  of  Effective 
Date. 

SUMMARY:  In  accordance  with  the 

memorandum  of  January  20,  2001,  from 
the  Assistant  to  the  President  and  Chief 
of  Staff,  entitled  "Regulatory  Review 
Plan,"  published  in  the  Federal  Register 
on  January  24,  2001,  this  action 
temporarily  delays  for  60  days  the 
effective  date  of  the  rule  entitled  Animal 
Welfare;  Confiscation  of  Animals, 
published  in  the  Federal  Register  on 
January  3,  2001,  66  FR  236.  The  rule 
amends  the  Animal  Welfare  regulations 
in  9  CFR  part  2  to  allow  us  to  place 
animals  confiscated  form  situations 
detrimental  to  the  animals'  health  and 
well-being  with  a  person  or  facility  that 
is  not  licensed  by  or  registered  with  the 
Animal  and  Plant  Health  Inspection 
Service,  U.S.  Department  of  Agriculture. 
To  the  extent  that  5  U.S.C.  section  553 
applies  to  this  action,  it  is  exempt  frvm 
notice  and  comment  because  it 
constitutes  a  rule  of  procedxu*  5  U.S.C 
section  553Cb)(A).  Alternatively,  the 
Department's  implementation  of  this 
rule  without  opportunity  for  public 
conunent,  effective  immediately  upon 
publication  today  in  the  Federal 
Register,  is  based  on  the  good  cause 
exceptions  in  5  U.S.C.  section  553(b)(B) 
and  553(d)(3).  Seeking  public  comment 
is  impracticable,  unnecessary  and 
contrary  to  the  public  interest.  The 
temporary  60-day  delay  in  effective  date 
is  necessary  to  give  Department  officials 
the  opportimity  for  further  review  and 
consideration  of  new  regulations, 
consistent  with  the  Assistant  to  the 
Presidents'  memorandum  of  January  20, 
2001.  Given  the  inuninence  of  the 
effective  date,  seeking  prior  public 
comment  on  this  temporary  delay 
would  have  been  impractical,  as  well  as 
contrary  to  the  public  interest  in  the 
orderly  promulgation  and 
implementation  of  regulations.  The 
imminence  of  the  effective  date  is  also 
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good  cause  for  making  this  rule  effective 
immediately  upon  publication. 
OAltS:  The  effective  date  of  the  Animal 
Welfare;  Confiscation  of  Animals 
regulation,  published  in  the  Federal 
Register  on  January  3,  2001  at  66  PR 
236,  is  delayed  for  60  days,  form 
February  2,  2001  to  a  new  effective  date 
of  April  3,  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Or. 
Jerry  De  Poyster  at  (301)  734-7586. 

Dated:  January  29.  2001. 
Ann  M.  Veneman, 
Secretary. 
IFR  Doc.  01-2867  Filed  2-1-01;  8:45  am) 

BUJNG  CODE  3410-3«-«i 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  3 

[Dodwt  No.  93-076-16] 

Animal  Welfare;  Marine  Mammals: 
Delay  of  Effective  Date 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Final  Rule;  Delay  of  Effective 
Date. 

SUMMARY:  In  accordance  with  the 
memorandum  of  January  20,  2001,  from 
the  Assistant  to  the  President  and  Chief 
of  Staff,  entitled  "Regidatory  Review 
Plan,"  published  in  the  Federal  Register 
on  January  24,  2001,  this  action 
temporarily  delays  for  60  days  the 
effective  date  of  the  rule  entitled  Animal 
Welfare;  Marine  Mammals,  published  in 
the  Federal  Register  on  January  3,  2001, 
66  FR  239.  The  rule  amends  the  Animal 
Welfare  Act  regulations  in  9  CFR  part  3 
concerning  the  humane  handling,  care, 
treatment,  and  transportation  of  marine 
mammals  in  captivity.  To  the  extent  that 
5  U.S.C.  section  553  applies  to  this 
action,  it  is  exempt  from  notice  and 
comment  because  it  constitutes  a  nde  of 
procediuB  imder  5  U.S.C.  section 
553(b)(A).  Alternatively,  the 
Department's  implementation  of  this 
rule  without  opportunity  for  public 
comment,  effective  immediately  upon 
pubUcation  today  in  the  Federal 
Register,  is  based  on  the  good  cause 
exceptions  in  5  U.S.C.  section  553(b)(B) 
and  553(d)(3).  Seeking  public  comment 
is  impracticable,  unnecessary  and 
contrary  to  the  public  interest.  The 
temporary  60-day  delay  in  effiective  date 
is  necessary  to  give  Department  officials 
the  opportunity  for  further  review  and 
consideration  of  new  regulations, 
consistent  with  the  Assistant  to  the 


President's  memorandiun  of  January  20, 
2001.  Given  the  imminence  of  the 
effective  date,  seeking  prior  public 
comment  on  this  temporary  delay 
would  have  been  impractical,  as  well  as 
contrary  to  the  public  interest  in  the 
orderly  promulgation  and 
implementation  of  regulations.  The 
imminence  of  the  effective  date  is  also 
good  cause  for  making  this  rule  effective 
immediately  upon  publication. 
DATES:  The  effective  date  of  the  Animal 
Welfare;  Marine  Mammals  regulation, 
published  in  the  Federal  Re^ster  on 
January  3,  2001,  at  66  FR  239,  is  delayed 
for  60  days,  from  February  2,  2001,  to 
a  new  effective  date  of  April  3,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Barbara  Kahn  at  (301  734-7833. 

Dated:  January  29,  2001. 
Ann  M.  Veneman, 

Secretary. 

[FR  Doc.  01-2865  Filed  2-1-01;  8:45  am) 

BILLING  CODE  3410-34-M 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

10  CFR  Part  430 

[Docket  No.  EE-RM-94~403] 

BIN  1904-AA67 

Energy  Conservation  Program  for 
Consumer  Products;  Clothes  Washer 
Energy  Conservation  Standards 

AGENCY:  Department  of  Energy  (DOE). 
ACTION:  Final  rule;  delay  of  effective 
date  and  correcting  amendment. 

SUMMARY:  In  accordance  with  the 
memorandum  of  January  20,  2001,  from 
the  Assistant  to  the  President  and  Chief 
of  Staff,  entitled  "Regvilatory  Review 
Plan"  (66  FR  7702,  January  24,  2001), 
DOE  publishes  a  rule  today  that 
temporarily  delays  for  60  days  the 
effective  date  of  the  amendments  to 
appendix  J  to  subpart  B  of  part  430  for 
the  final  rule  for  the  Energy 
Conservation  Program  for  Consumer 
Products;  Clothes  Washer  Energy 
Conservation  Standards.  This  rule  also 
corrects  the  text  of  that  app>endix. 
DATES:  The  effective  date  of  the  rule 
amending  10  CFR  part  430  published  at 
66  FR  3314,  January  12,  2001  remains 
January  1,  2004,  except  that  the  effective 
date  of  the  amendments  to  appendix  J 
to  subpart  B  of  part  430  is  delayed  until 
April  13,  2001.  The  correcting 
amendment  in  this  rule  is  effective 
April  13,  2001. 


FOR  FURTHER  INFORMATION  CONTACT: 

Michael  D.  Whatley.  (202)  586-3410, 
michael.whatley@hq.doe.gov;  Bryan 
Berringer,  (202)  586-0371, 
bryan.beninger@ee.doe.gov,  or,  Eugene 
Margolis,  (202)  586-9526, 
eugene.margolis@hq.doe.gov. 

SUPPlfMENTARY  INFORMATION:  DOE 
publishes  a  rule  today  that  temporarily 
delays  for  60  days  the  effective  date  of 
the  amendments  to  appendix  J  to 
subpart  B  of  part  430  for  the  final  rule 
for  the  Energy  Conservation  Program  for 
Consumer  Products;  Clothes  Washer 
Energy  Conservation  Standards.  This 
document  also  corrects  the  text  in 
appendix  J  of  10  CFR  part  430  of  the 
Code  of  Federal  Regulations.  To  the 
extent  that  5  U.S.C.  section  553  applies 
to  this  action,  it  is  exempt  from  notice 
and  conunent  because  it  constitutes  a 
rule  of  procedure  under  5  U.S.C.  section 
553(b)(A).  Alternatively,  DOE's 
implementation  of  this  action  without 
opportunity  for  public  comment, 
effective  immediately  upon  publication 
today  in  the  Federal  Register,  is  based 
on  the  good  cause  exceptions  in  5  U.S.C. 
section  553(b)(B)  and  553(d)(3).  Seeking 
public  comment  is  impracticable, 
unnecessary  and  contrary  to  the  public 
interest.  The  temporary  60-day  delay  in 
effective  date  is  necessary  to  give  DOE 
officials  the  opportunity  for  further 
review  and  consideration  of  new 
regulations,  consistent  with  the 
Assistant  to  the  President's 
memorandum  of  January  20,  2001. 
Given  the  imminence  of  the  effective 
date,  seeking  prior  public  conunent  on 
this  temporary  delay  would  have  been 
impractical,  as  well  as  contrary  to  the 
public  interest  in  the  orderly 
promulgation  and  implementation  of 
regulations.  The  imminence  of  the 
effective  date  is  also  good  cause  for 
making  this  action  effective 
immediately  upon  publication. 

List  of  Subjects  in  10  CFR  Part  430 

Administrative  practice  and 
procedure,  Energy  conservation, 
Household  appliances.  Incorporation  by 
reference. 

Accordingly,  10  CFR  part  430  is 
corrected  by  making  the  following 
correcting  amendment: 

PART  430-€NERGY  CONSERVATION 
PROGRAM  FOR  CONSUMER 
PRODUCTS 

1.  The  authority  citation  for  part  430 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6291-6309;  28  U.S.C. 
2461  note. 
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Appendix  J  (Amended] 

2.  Appendix  J  to  subpart  B  of  part  430 
is  amended  in  the  first  sentence  of  the 
introductory  paragraph  by  removing  the 
date  "February  12,  2001"  and  addii^  in 
its  place  "April  13,  2001". 

Issued  in  Washington,  D.C.  on  Janueuy  29, 
2001. 

Spencer  Abraham, 

Secretary  of  Energy. 

[FR  Doc.  01-2884  Filed  2-1-01;  8:45  am] 

BNJJNO  COOe  64S0-01-P 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

10  CFR  Part  430 

[Docket  No.  EE-RM-97-900] 

BIN  1904-AA76 

Energy  Coneervation  Program  for 
Consumer  Products;  Energy 
Conservation  Standards  for  Water 
Heaters 

AGENCY:  Department  of  Energy  (DOE). 
ACTION:  Final  rule;  notice  of  review. 

SUMMARY:  The  effective  date  of  the  final 
rule  titled  "Energy  Conservation 
Program  for  Consuumer  Products;  Energy 
Conservation  Standards  for  Water 
Heaters"  (66  FR4474,  January  17,  2001) 
is  January  20,  2004.  Consistent  with  the 
memorandum  of  January  20,  2001,  from 
the  Assistant  to  the  President  and  Chief 
of  Staff,  entitled  "Regulatory  Review 
Plan"  (66  FR  7702,  January  24,  2001), 
DOE  today  annoimces  that 
contemporaneous  with  the  review  of 
other  recently  published  final 
regulations  it  will  be  reviewing  this 
final  rule  to  determine  whether  further 
actions  are  warranted. 
DATES:  The  effective  date  of  the  rule 
amending  10  CFR  part  430  published  in 
the  Federal  Roister  at  66  FR  4474  on 
January  17,  2001  remains  January  20, 
2004. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  D.  Whatley,  (202)  586-3410, 
inichael.whatley@hq.doe.gov;  Terry 
Logee,  (202)  586-9127, 
terry.logee@ee.doe.gov;  Francine  Pinto, 
(202)  586-7432. 

fTancine.pinto@hq.doe.gov;  or,  Eugene 
Margolis,  (202)  586-9526, 
eugene.margolis@hq.doe.gov. 

Issued  in  Washington,  D.C.  on  January  29, 
2001. 

Spencer  Abraham, 

Secretary  of  Energy. 

[FR  Doc.  01-2885  Filed  2-1-Oft  8:45  am] 

I  l|XING  COOE  64S0-01-P 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

10  CFR  Part  430 

[Docket  No.  EE-RM-87-440] 
RIN  1904-AA77 

Energy  Conservation  Program  for 
Consumer  Products;  Central  Air 
Conditioners  and  Heat  Pumps  Energy 
Conservation  Standards 

agency:  Department  of  Energy  (DOE). 

ACTION:  Final  rule;  delay  of  effective 
date. 

summary:  In  accordance  with  the 
memorandum  of  January  20,  2001,  from 
the  Assistant  to  the  President  and  Chief 
of  Staff,  entitled  "Regulatory  Review 
-Plan,"  published  in  the  Federal  Register 
on  January  24,  2001  (66  FR  7702),  this 
action  temporarily  delays  for  60  days 
the  effective  date  of  the  rule  entitled 
"Energy  Conservation  Program  for 
Consumer  Products;  Central  Air 
Conditioners  and  Heat  Piunps  Energy 
Conservation  Standards"  published  in 
the  Fed»al  Register  on  January  22, 
2001  (66  FR  7170). 

DATES:  The  effective  date  of  the  rule 
amending  10  CFR  part  430  published  in 
the  Federal  Register  at  66  FR  7170  on 
January  22,  2001,  is  delayed  60  days, 
irom  February  21,  2001,  imtil  April  23, 
2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  D.  Whatley,  (202)  586-3410, 
michael.whatley@hq.doe.gov.  Dr. 
Michael  E.  McCabe,  (202)  586-0854, 
michael.e.mccabe@ee.doe.gov,  or, 
Eugene  Margolis,  (202)  586-9526, 
eugene.margolis@hq.doe.gov. 

SUPPLEMENTARY  INFORMATION:  To  the 
extent  that  5  U.S.C.  section  553  applies 
to  this  action,  it  is  exempt  from  notice 
and  conunent  because  it  constitutes  a 
rule  of  procedure  under  5  U.S.C.  section 
553(b)(A).  Alternatively,  DOE's 
implementation  of  this  action  without 
opportxmity  for  public  comment, 
effective  immediately  upon  publication 
today  in  the  Federal  Register,  is  based 
on  the  good  cause  exceptions  in  5  U.S.C. 
section  553(b)(B)  and  553(d)(3).  Seeking 
public  comment  is  impracticable, 
unnecessary  and  contrary  to  the  public 
interest.  The  temporary  60-day  delay  in 
effective  date  is  necessary  to  give  DOE 
officials  the  opportunity  for  further 
review  and  consideration  of  new 
regulations,  consistent  with  the 
Assistant  to  the  President's 
memorandum  of  January  20.  2001. 
Given  the  inuninence  of  the  effective 


date,  seeking  prior  public  conunent  on 
this  temporary  delay  woidd  have  been 
impractical,  as  well  as  contrary  to  the 
public  interest  in  the  orderly 
promulgation  and  implementation  of 
regulations.  The  imminence  of  the 
effective  date  is  also  good  cause  for 
making  this  action  effective 
immediately  upon  publication. 

Issued  in  Washington,  D.C.  on  January  29, 
2001. 

Spencer  Abraham, 

Secretary  of  Energy. 

[FR  Doc.  01-2886  Filed  2-1-01;  8:45  am] 

BRUNG  CODE  646(M)1-P 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

10  CFR  Part  431 

[Docket  No.  EE-RM/STD-00-100] 
RIN  1904-AB06 

Energy  Efficiency  Program  for 
Commercial  and  Industrial  Equipment; 
Efficiency  Standards  for  Commercial 
Heating,  Air  Conditioning  and  Water 
Heating  Equipment 

AGENCY:  Department  of  Energy  (DOE). 
ACTION:  Final  rule;  delay  of  effective 
date. 

SUMMARY:  In  accordance  with  the 
memorandum  of  January  20,  2001,  from 
the  Assistant  to  the  President  and  Chief 
of  Staff,  entitled  "Regulatory  Review 
Plan,"  published  in  the  Federal  Register 
on  January  24,  2001  (66  FR  7702),  this 
action  temporarily  delays  for  60  days 
the  effective  date  of  the  rule  entitled 
"Energy  Efficiency  Program  for 
Commercial  and  Industrial  Equipment; 
Commercial  Heating,  Air  Conditioning 
and  Water  Heating  Equipment" 
published  in  the  Federal  Register  on 
January  12,  2001  (66  FR  3336). 
DATES:  The  effective  date  of  the  rule 
amending  10  CFR  part  431  published  in 
the  Federal  Register  at  66  FR  3336  on 
January  12,  2001,  is  delayed  for  60  days, 
from  February  12,  2001,  until- April  13, 
2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  D.  Whatley,  (202)  586-3410, 
michael.whatley@hq.doe.gov;  Cyrus  H. 
Nasseri,  (202)  586-9138, 
cyrus.nasseri@ee.doe.gov;  or,  Eugene 
Margolis,  (202)  586-9526, 
eugene.margolis@hq.  doe.gov. 

SUPPLEMENTARY  INFORMATION:  To  the 

extent  that  5  U.S.C.  section  553  applies 
to  this  action,  it  is  exempt  from  notice 
and  comment  because  it  constitutes  a 
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rule  of  procediu^  under  5  U.S.C.  section 
553(b)(A).  Alternatively.  DOE's 
implementation  of  this  action  without 
opportunity  for  public  comment, 
effective  immediately  upon  publication 
today  in  the  Federal  Register,  is  based 
on  the  good  cause  exceptions  in  5  U.S.C. 
section  553(b)(B)  and  553(d)(3).  Seeking 
public  comment  is  impracticable, 
imnecessary  and  contrary  to  the  public 
interest.  The  temporary  60-day  delay  in 
effective  date  is  necessary  to  give  DOE 
officials  the  opportunity  for  further 
review  and  consideration  of  new 
regulations,  consistent  with  the 
Assistant  to  the  President's 
memorandum  of  January  20,  2001. 
Given  the  imminence  of  the  effective 
date,  seeking  prior  public  comment  on 
this  temporary  delay  would  have  been 
impractical,  as  well  as  contrary  to  the 
public  interest  in  the  orderly 
promulgation  and  implementation  of 
regulations.  The  imminence  of  the 
effective  date  is  also  good  cause  for 
making  this  action  effective 
immediately  upon  publication. 

Issued  in  Washington,  O.C.  on  January  29, 
2001. 

Spencer  Abraham, 

Secretary  of  Energy. 

[FR  Doc.  01-2887  Filed  2-1-01;  8:45  am] 

8NJJNO  COOE  S4S0-01-P 


DEPARTMENT  OF  ENERGY 

OfflM  of  Energy  Efficiency  and 
Renewable  Enw-gy 

10  CFR  Part  490 

RIN19O4-AB00 

Alternate  Fuel  Transportation 
Program;  Biodiesei  Fuel  Use  Credit 

AGENCY:  Department  of  Energy  (DOE). 

ACTION:  Final  rule;  delay  of  effective 
date. 

SUMMARY:  In  accordance  with  the 
memorandum  of  January  20,  2001,  from 
the  Assistant  to  the  President  and  Chief 
of  Staff,  entitled  "Regulatory  Review 
Plan,"  published  in  the  Federal  Register 
on  January '24,  2001  (66  FR  7702),  this 
action  temporarily  delays  for  60  days 
the  effective  date  of  the  rule  entitled 
"Alternate  Fuel  Transportation  Program; 
Biodiesei  Fuel  Use  Credit"  published  in 
the  Federal  Register  on  January  11, 
2001  (66  FR  2207). 

DATES:  The  effective  date  of  the  rule 
amending  10  CFR  part  490  published  in 
the  Federal  Register  at  66  FR  2207, 
January  11,  2001  is  delayed  for  60  days, 
from  February  12,  2001,  until  April  13, 
2001. 


FOR  FURTHER  INFORMATION  CONTACT: 

Michael  D.  Whatley,  (202)  586-3410, 
michael.whatleydhq.doe.gov;  or  David 
Rogers,  (202)  586-9118. 

SUPPLEMENTARY  INFORMATION:  To  the 
extent  that  5  U.S.C.  section  553  applies 
to  this  action,  it  is  exempt  from  notice 
and  comment  because  it  constitutes  a 
rule  of  procedure  imder  5  U.S.C.  section 
553(b)(A).  AltemaUvely.  POE's 
implementation  of  this  action  without 
opportimity  for  public  comment, 
effective  inunediately  upon  publication 
today  in  the  Federal  Register,  is  based 
on  the  good  cause  exceptions  in  5  U.S.C. 
section  553(b)(B)  and  553(d)(3).  Seeking 
public  conunent  is  impracticable, 
unnecessary  and  contrary  to  the  public 
interest.  The  temporary  60-day  delay  in 
effective  date  is  necessary  to  give  DOE 
officials  the  opportimity  for  further 
review  and  consideration  of  new 
regidations,  consistent  with  the 
Assistant  to  the  President's 
memorandum  of  January  20,  2001. 
Given  the  imminence  of  the  effective 
date,  seeking  prior  public  conunent  on 
this  temporary  delay  would  have  been 
impractical,  as  well  as  contrary  to  the 
public  interest  in  the  orderly 
promulgation  and  implementation  of 
regulations.  The  imminence  of  the 
effective  date  is  also  good  cause  for 
making  this  action  effective 
immediately  upon  publication. 

Issued  in  Washington,  D.C  on  January  29, 
2001. 

Spencer  Abraham, 

Secretary  of  Energy. 

[FR  Doc.  01-2888  Filed  2-1-01;  8:45  am] 

MLLMGCOOE  64S0-01-P 


DEPARTMENT  OF  ENERGY 

10  CFR  Part  719 

48  CFR  Parts  931  and  970 

RIN  199&-AA27 

Contractor  Legal  Management 
Requirements;  Department  of  Energy 
Acquisition  Regulation 

agency:  Department  of  Energy  (DOE). 
ACTION:  Final  rule;  delay  of  effective 
date. 

SUMMARY:  In  accordance  with  the 
memorandiun  of  January  20,  2001,  frt>m 
the  Assistant  to  the  President  and  Chief 
of  Staff,  entitled  "Regulatory  Review 
Plan,"  published  in  the  Federal  Register 
on  January  24,  2001  (66  FR  7702),  this 
action  temporarily  delays  for  60  days 
the  effective  date  of  the  rule  entitled 
"Contractor  Legal  Management 
Requirements;  Department  of  Energy 


Acquisition  Regulation"  published  in 
the  Federal  Register  on  January  18, 
2001  (66  FR  4616). 

DATES:  The  effective  date  of  the  rule 
adding  10  CFR  part  719  and  amending 
48  CFR  parts  931  and  970  published  in 
the  Federal  Register  at  66  FR  4616  on 
January  18,  2001,  is  delayed  60  days, 
from  February  20,  2001,  imtil  April  23, 
2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  D.  WhaUey,  (202)  586-3410, 
michael.whatIey@hq.doe.gov,  Laura 
Fullerton,  (202)  586-3420, 
Iaura.fullerton@hq.doe.gov,  or,  Anne 
Broker,  (202)  586-5060, 
anne.brokei@hq.doe.gov. 

SUPPLEMENTARY  INFORMATION:  To  the 
extent  that  5  U.S.C.  section  553  applies 
to  this  action,  it  is  exempt  from  notice 
and  comment  because  it  constitutes  a 
rule  of  proceduj^  imder  5  U.S.C.  section 
553(b)(A).  Alternatively,  DOE's 
implementation  of  this  action  without 
opportunity  for  public  comment, 
effective  immediately  upon  publication 
today  in  the  Federal  Register,  is  based 
on  the  good  cause  exceptions  in  5  U.S.C. 
section  553(b)(B)  and  553(d)(3).  Seeking 
public  comment  is  impracticable, 
unnecessary  and  contrary  to  the  public 
interest.  The  temporary  60-day  delay  in 
effective  date  is  necessary  to  give  DOE 
officials  the  opportunity  for  further 
review  and  consideration  of  new 
regulations,  consistent  with  the 
Assistant  to  the  President's 
memorandum  of  January  20,  2001 . 
Given  the  imminence  of  the  effective 
date,  seeking  prior  public  comment  on 
this  temporary  delay  would  have  been 
impractical,  as  well  as  contrary  to  the 
public  interest  in  the  orderly 
promiUgation  and  implementation  of 
regulations.  The  imminence  of  the 
effective  date  is  also  good  cause  for 
making  this  action  effective 
immediately  upon  publication. 

Issued  in  Washington,  OC  on  January  29, 
2001. 

Spencer  Abraliam, 
Secretary  of  Energy. 

[FR  Doc.  01-2889  Filed  2-1-01;  8:45  am] 
BNJJNQ  COOe  6480-01-^ 


DEPARTMENT  OF  ENERGY 
10  CFR  Part  830 
RIN  1901-AA34 

Nuclear  Safety  Management 

agency:  Department  of  Energy  (DOE). 

ACTION:  Fina^rule;  delay  of  effective 
date. 


Federal  Register / Vol.  66,  No.  23 /Friday,  February  2,  2001 /Rules  and  Regulations  8747 


SUMMARY:  In  accordance  with  the 
memorandum  of  January  20,  2001,  from 
the  Assistant  to  the  President  and  Chief 
of  Staff,  entitled  "Regulatory  Review 
Plan,"  published  in  the  Federal  Register 
on  January  24,  2001  (66  FR  7702),  this 
action  temporarily  delays  for  60  days 
the  effective  date  of  the  rule  entitled 
"Nuclear  Safety  Management" 
published  in  the  Federal  Register  on 
January  10,  2001  (66  FR  1810). 

DATES:  The  effective  date  of  the  rule 
revising  10  CFR  part  830  published  in 
the  Federal  Register  at  66  FR  1810  on 
January  10,  2001  is  delayed  60  days, 
from  February  9,  2001,  until  April  10, 
2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  D.  Whatley,  (202)  586-3410, 
michael.whatley@hq.doe.gov;  or  Richard 
Black,  (301)  903-3465. 
nchard.black@eh .  doe.gov. 

SUPPLEMENTARY  INFORMATION:  To  the 
extent  that  5  U.S.C.  section  553  applies 
to  this  action,  it  is  exempt  from  notice 
and  comment  because  it  constitutes  a 
rule  of  procediu-e  under  5  U.S.C.  section 
553(b)(A).  Alternatively,  DOE's 
implementation  of  this  action  without 
opportunity  for  public  comment, 
effective  immediately  upon  publication 
today  in  the  Federal  Register,  is  based 
on  the  good  cause  exceptions  in  5  U.S.C. 
section  553(b){B)  and  553(d)(3).  Seeking 
public  comment  is  impracticable, 
unnecessary  and  contrary  to  the  public 
interest.  The  temporary  60-day  delay  in 
effective  date  is  necessary  to  give  DOE 
officials  the  opportunity  for  further 
review  and  consideration  of  new 
regulations,  consistent  with  the 
Assistant  to  the  President's 
memorandum  of  January  20,  2001. 
Given  the  imminence  of  the  effective 
date,  seeking  prior  public  comment  on 
this  temporary  delay  would  have  been 
impractical,  as  well  as  contrary  to  the 
public  interest  in  the  orderly 
promulgation  and  implementation  of 
regulations.  The  imminence  of  the 
effective  date  is  also  good  cause  for 
making  this  action  effective 
immediately  upon  publication. 

Issued  in  Washington,  D.C.  on  January  29, 
2001. 

Spencer  Abraham, 

Secretary  of  Energy. 

[FR  Doc.  01-2890  Filed  2-1-01;  8:45  am] 

BLUNG  COOE  6450-01-P 


DEPARTMENT  OF  ENERGY 

10  CFR  Parts  1040  and  1042 
RIN  1901-AA87 

Nondiscrimination  on  the  Basis  of  Sex 
in  Education  Programs  or  Activities 
Receiving  Federal  Rnancial 
Assistance 

agency:  Department  of  Energy  (DOE). 
ACTION:  Final  rule;  delay  of  effective 
date. 

SUMMARY:  In  accordance  with  the 
memorandum  of  January  20,  2001,  from 
the  Assistant  to  the  President  and  Chief 
of  Staff,  entitled  "Regulatory  Review 
Plan,"  published  in  the  Federal  Register 
on  January  24,  2001  (66  FR  7702),  this 
action  temporarily  delays  for  60  days 
the  effective  date  of  the  rule  entitied 
"Nondiscrimination  on  the  Basis  of  Sex 
in  Education  Programs  or  Activities 
Receiving  Federal  Financial  Assistance" 
published  in  the  Federal  Register  on 
January  18,  2001  (66  FR  4627). 
DATES:  The  effective  date  of  the  rule 
amending  10  CFR  part  1040  and  adding 
10  CFR  part  1042  published  in  the 
Federal  Register  at  66  FR  4627  on 
January  18,  2001  is  delayed  for  60  days, 
from  February  20,  2001,  imtil  April  23, 
2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  D.  Whatley,  (202)  586-3410, 
michael.whatley@hq.doe.gov;  or  Sharon 
Wyatt,  (202)  586-2256, 
sharon.wyatt@hq.doe.gov. 

SUPPLEMENTARY  INFORMATION:  To  the 
extent  that  5  U.S.C.  section  553  apphes 
to  this  action,  it  is  exempt  from  notice 
and  comment  because  it  constitutes  a 
rule  of  procedure  under  5  U.S.C.  section 
553(b)(A).  Alternatively,  DOE's 
implementation  of  this  action  without 
opportimity  for  public  comment, 
effective  immediately  upon  publication 
today  in  the  Federal  Register,  is  based 
on  the  good  cause  exceptions  in  5  U.S.C. 
section  553(bKB)  and  553(d)(3).  Seeking 
public  comment  is  impracticable, 
unnecessary  and  contrary  to  the  public 
interest.  The  temporary  60-day  delay  in 
effective  date  is  necessary  to  give  DOE 
officials  the  opportunity  for  further 
review  and  consideration  of  new 
regulations,  consistent  with  the 
Assistant  to  the  President's 
memorandiun  of  January  20,  2001. 
Given  the  imminence  of  the  effective 
date,  seeking  prior  public  comment  on 
this  temporary  delay  would  have  been 
impractical,  as  well  as  contrary  to  the 
public  interest  in  the  orderly 
promulgation  and  implementation  of 
regulations.  The  imminence  of  the 
effective  date  is  also  good  cause  for 


making  this  action  effective 
immediately  upon  publication. 

Issued  in  Washington,  D.C.  on  January  29, 
2001. 

Spencer  Abraham, 

Secretary  of  Energy. 

(FR  Doc.  01-2891  Filed  2-1-01;  8:45  am] 

BHXMQ  COOE  64S0-01-P 


DEPARTMENT  OF  ENERGY 

10  CFR  Part  1044 

[Docket  No.  SO-RIIII-00^164] 

RIN  1992-AA26 

Office  of  Security  and  Emergency 
Operations;  Security  Requirements  for 
Protected  Disclosures  Under  Section 
3164  of  the  National  Defense 
Auttiorization  Act  for  Fiscal  Year  2000 

agency:  Department  of  Energy  (DOE). 
ACTION:  Final  rule;  delay  of  effective 
date. 

summary:  hi  accordance  with  the 
memorandum  of  January  20,  2001,  from 
the  Assistant  to  the  President  and  Chief 
of  Staff,  entitied  "Regulatory  Review 
Plan,"  published  in  the  Federal  Register 
on  January  24.  2001  (66  FR  7702),  this 
action  temporarily  delays  for  60  days 
the  effective  date  of  the  rule  entitied 
"Office  of  Security  and  Emergency 
Operations;  Security  Requirements  for 
Protected  Disclosures  Under  Section 
3164  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  2000" 
published  in  the  Federal  Register  on 
January  18,  2001  (66  FR  4639). 
DATES:  The  effective  date  of  the  rule 
adding  10  CFR  part  1044  published  in 
the  Federal  Re^er  at  66  FR  4639  on 
January  18,  2001  is  delayed  for  60  days, 
from  February  20,  2001,  until  April  23, 
2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  D.  Whatiey,  (202)  586-3410, 
michael.whaUey@hq.doe.gov;  or  Cathy 
Tullis,  (301)  903-4805, 
cathy.tullis@hq.doe.gov. 

SUPPLEMENTARY  INFORMATION:  To  the 
extent  that  5  U.S.C.  section  553  applies 
to  this  action,  it  is  exempt  from  notice 
and  comment  because  it  constitutes  a 
rule  of  procedure  under  5  U.S.C.  section 
553(b)(A).  Alternatively,  DOE's 
implementation  of  this  action  without 
opportunity  for  public  comment, 
effective  immediately  upon  publication 
today  in  the  Federal  Register,  is  based 
on  the  good  cause  exceptions  in  5  U.S.C. 
section  553(b)(B)  and  553(d)(3).  Seeking 
public  comment  is  impracticable, 
unnecessary  and  contrary  to  the  public 
interest.  The  temporary  60-day  delay  in 
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effective  date  is  necessary  to  give  DOE 
officials  the  opportunity  for  further 
review  and  consideration  of  new 
regulations,  consistent  with  the 
Assistant  to  the  President's 
memorandum  of  January  20,  2001. 
Given  the  imminence  of  the  effective 
date,  seeking  prior  public  comment  on 
this  temporary  delay  would  have  been 
impractical,  as  well  as  contrary  to  the 
public  interest  in  the  orderly 
promulgation  and  implementation  of 
regulations.  The  imminence  of  the 
effective  date  is  also  good  cause  for 
making  this  action  effective 
immediately  upon  publication. 

Issued  in  Washington,  D.C.  on  January  29, 
2001. 

Spencer  Abraham, 
Secretary  of  Energy. 
(FR  Doc.  01-2892  Filed  2-1-01;  8:45  am] 

BMJJNO  COOe  64SO-01-^ 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  208 

[Ragulatlon  H;  Docket  No.  R-1066] 

DEPARTMENT  OF  THE  TREASURY 
12  CFR  Part  1501 

RIN  1505-AA77 

Office  of  ttw  Under  Secretary  for 
Domeetic  Finance;  Rnancial 
Subsidiaries 

AGENCIES:  The  Board  of  Governors  of  the 
Federal  Reserve  System  (Board)  and  the 
Department  of  the  Treasiuy  (Treasury). 
action:  Final  rule. 

summary:  Section  121  of  the  Granun- 
Leach-Bliley  Act  (GLBA)  permits  a 
national  bank  or  state  member  bank  that 
is  among  the  second  50  largest  insured 
banks  to  own  or  control  a  financial 
subsidiary  only  if  the  bank  meets  either 
the  eligible  debt  requirement  set  forth  in 
section  121  of  the  Act  or  alternative 
criteria  established  jointly  by  the  Board 
and  Treasury.  On  March  14,  2000,  the 
Board  and  Treasury  adopted  and 
requested  public  comment  on  an 
interim  rule  establishing  this  alternative 
criteria.  The  interim  rule  provided  that 
a  national  or  state  member  bank  meets 
the  alternative  criteria  if  the  bank  has  a 
current  long-term  issuer  credit  rating 
from  a  nationally  recognized  statistical 
rating  organization  that  is  within  the 
three  hi^est  investment  grade  rating 
categories  used  by  the  organization. 
After  reviewing  public  comments,  the 
Board  and  Treasury  are  adopting  a  final 
rule  that  is  substantively  identical  to  the 
interim  rule. 


DATES:  The  final  rule  is  effective  March 
5,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Board  of  Governors:  Kieran  J.  Fallon, 
Senior  Counsel,  Legal  Division  (202/ 
452-5270);  or  Mark  S.  Carey,  Senior 
Economist,  Division  of  Research  & 
Statistics  (202/452-2784);  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20551. 

Department  of  the  Treasury:  Matthew 
Green.  Senior  Financial  Analyst  (202/ 
622-2740);  or  Gary  W.  Sutton,  Senior 
Banking  Counsel  (202/622-1976);  U.S. 
Department  of  the  Treasiuy,  1500 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20220. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  121  of  the  GLBA  (Pub.  L.  106- 
102, 113  Stat.  1338)  authorizes  national 
banks  and  state  member  banks  to 
acquire  control  of,  or  hold  an  interest  in, 
a  new  type  of  subsidiary  called  a 
"financial  subsidiary."  A  financial 
subsidiary  may,  with  certain  exceptions, 
engage  in  activities  that  have  been 
determined  to  be  financial  in  nature  or 
incidental  to  financial  activities  in 
accordance  with  the  GLBA,  and  in  other 
activities  that  the  parent  bank  is 
permitted  to  conduct  directly. 

In  order  for  a  national  bank  or  state 
member  bank  to  control,  or  hold  an 
interest  in,  a  financial  subsidiary,  the 
bank  and  each  of  its  depository 
institution  affiliates  must  be  "well- 
capitalized"  and  "well-managed."  as 
those  terms  are  defined  in  the  GLBA. 
The  aggregate  consolidated  total  assets 
of  all  financial  subsidiaries  of  the  bank 
also  may  not  exceed  the  lesser  of  45 
percent  of  the  consolidated  total  assets 
of  the  parent  bank  or  $50  billion.  (The 
$50  billion  limit  is  to  be  adjusted 
according  to  an  indexing  mechanism 
established  in  a  separate  regulation  to  be 
issued  jointly  by  the  Board  and 
Treasury.)  In  addition,  in  order  to 
acquire  control  of  a  financial  subsidiary, 
the  bank  and  each  of  its  insured 
depository  institution  affiliates  must 
have  received  a  "satisfactory"  or  better 
rating  at  its  most  recent  examination 
under  the  Community  Reinvestment 
Act. 

Furthermore,  if  the  bank  is  one  of  the 
50  largest  insured  banks,  as  determined 
by  the  bank's  consolidated  total  assets  at 
the  end  of  the  most  recent  calendar  year, 
the  bank  must  have  at  least  one  issue  of 
outstanding  eligible  debt  that  is  rated  in 
one  of  the  three  highest  rating  categories 
by  a  nationally  recognized  statistical 
rating  organization  (debt  rating 
requirement).  If  the  bank  is  one  of  the 


second  50  largest  insiued  banks,  the 
bank  must  meet  either  this  debt  rating 
requirement  or  an  alternative  criteria 
that  the  Board  and  the  Secretary  of  the 
Treasury  jointly  determine  by  regulation 
to  be  comparable  to  and  consistent  with 
the  purpose  of  the  rating  reouirement^ 

The  interim  rule  provided  that  a 
national  bank  or  state  member  bank 
within  the  second  50  largest  insured 
banks  satisfies  the  alternative  criteria  if 
the  bank  has  a  ciurent  long-term  issuer 
credit  rating  fi^om  a  nationally 
recognized  statistical  rating  organization 
that  is  within  the  three  highest 
investment  grade  rating  categories  used 
by  the  rating  organization  (see  65  FR 
15050).  The  interim  rule  defined  a  long- 
term  issuer  credit  rating  as  a  written 
opinion  issued  by  a  nationally 
recognized  statistical  ratings 
organization  that  assesses  the  bank's 
overall  capacity  and  willingness  to  pay 
on  a  timely  basis  its  imsecured,  dollar- 
denominated  financial  obligations 
maturing  in  not  less  than  one  year. 

The  Board  and  Treasiuy  received  two 
comments  from  the  public  on  the 
interim  rule.  One  comment,  which  was 
filed  by  a  trade  association  for  banking 
institutions,  supported  the  actions  taken 
by  the  Board  and  Treasury  and 
conciured  that  the  long-term  issuer 
credit  rating  requirement  established  by 
the  interim  rule  is  comparable  to  and 
consistent  with  the  ehgible  debt 
requirement  established  by  section  121 
of  the  GLBA.  The  other  comment,  which 
was  filed  on  behalf  of  a  state  member 
bank,  suggested  that  the  Board  and 
Treasury  rely  on  a  bank's  examination 
rating,  rather  than  a  rating  assigned  by 
an  independent  ratings  agency,  for 
determining  wh,ether  a  bank  is  eligible 
to  OMm  or  control  a  financial  subsidiary. 

Description  of  Final  Rule 

After  reviewing  public  comments,  the 
Board  and  Treasury  have  adopted  a  final 
rule  that  is  substantially  identical  to  the 
interim  rule.  A  national  or  state  member 
bank  meets  the  requirements  of  the  final 
rule  if  the  bank  has  a  current  long-term 
issuer  credit  rating  from  a  nationally 
recognized  statistical  rating  organization 
that  is  within  the  three  hi^est 
investment  grade  rating  categories  used 
by  the  organization.  An  issuer  credit 
rating  is  one  that  assesses  the  bank's 
overall  capacity  and  willingness  to  pay 
on  a  timely  basis  its  unsecured  financial 
obligations.  Thus,  an  issuer  credit  rating 
differs  from  a  debt  rating  in  that  it  does 
not  assess  the  bank's  ability  and 


'  A  bank  does  not  have  to  satisfy  the  debt  rating 
requirement  or  the  alternative  criteria  established 
by  this  rule  if  the  bank's  financial  subsidiaries 
engage  in  the  newly  authorized  financial  activities 
solely  as  ageni>and  not  as  principal.  ; 
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wrillingness  to  make  payments  on  any 
individual  class  or  issue  of  debt,  nor 
does  it  reflect  priority  or  preference  in 
payment  among  financial  obligations. 

"The  issuer  credit  rating  must  be 
assigned  to  the  national  or  state  member 
bank  that  controls  or  holds  an  interest 
in  the  financial  subsidiary.  Issuer  credit 
ratings  that  are  assigned  to  a  subsidiary 
or  affiliate  of  the  parent  bank,  such  as 
a  subsidiary  engaged  in  derivatives 
activities,  do  not  meet  the  rule's 
requirements.  Furthermore,  ratings 


organizations  may  issue  long-term  or 
short-term  issuer  credit  ratings  for  the 
same  bank  and  separate  ratings  for 
dollar-denominated  and  foreign 
ciurency-denominated  obligations.  Only 
long-term  issuer  credit  ratings  for  dollar- 
denominated  obligations  satisfy  the 
requirements  of  the  rule.  An  issuer 
credit  rating  is  long-term  if  it  reflects  an 
assessment  of  the  bank's  ability  over  a 
period  of  not  less  than  one  year  to  fulfill 
its  financial  obligations  on  a  timely 
basis. 


The  Board  and  Treasiuy  have 
reviewed  the  ratings  and  rating 
categories  used  by  nationally  recognized 
statistical  rating  organizations  in  the 
United  States.  The  Board  and  Treasury 
believe  that  the  following  ratings 
assigned  by  the  indicated  rating 
agencies  currently  meet  the 
'  requirements  of  the  rule,  provided  that 
they  assess  the  parent  bank's  ability  and 
willingness  to  meet  its  financial 
obligations  denominated  in  U.S.  dollars. 


Rating  organization 

.  Type  of  rating 

Rating 

Standard  &  Poor's  

Issuer  credit  rating  (including  a  Counterparty 
credit  rating). 

Issuer  credit  rating  

Intemational  credit  rating  

AAA  AA  or  A 

Moody's  ; 

Fitch 

Aaa,  Aa  or  A. 
AAA,  AA  or  A. 

Standard  &  Poor's  and  Fitch  may 
modify  their  AA  or  A  ratings  with  the 
addition  of  a  plus  (+)  or  minus  (-)  sign 
to  show  relative  standing  within  these 
rating  categories.  Any  rating  from  A 
minus  to  AAA  would  satisfy  the  long- 
term  issuer  credit  rating  requirement;  an 
A  minus  would  constitute  the  lowest 
acceptable  rating  in  the  case  of  Standard 
&  Poor's  and  Fitch.  Moody's  top  three 
investment  grade  categories  for  long- 
term  issuer  credit  ratings  are  Aaa,  Aa,  or 
A,  with  Aaa  denoting  the  highest  rating. 
Moody's  applies  numerical  modifiers  of 
1,  2  and  3  in  the  Aa  and  A  rating 
categories,  with  3  denoting  the  lowest 
end  of  the  letter-rating  modifiers.  Any 
rating  from  A-3  to  Aaa  would  satisfy  the 
long-term  issuer  credit  rating 
requirement;  a  rating  of  A-3  would  be 
the  lowest  acceptable  rating  in  the  case 
of  Moody's. 

The  long-term  issuer  credit  rating 
assigned  large  banks  generally  is 
identical  to  the  rating  given  the  bank's 
senior  long-term  unsecured  debt,  where 
such  rated  debt  exists.  Furthermore, 
representatives  of  rating  organizations 
have  indicated  that  the  rating  given  to 
a  specific  long-term  unsecured  financial 
obligation  of  an  issuer  is  anchored  to  the 
issuer's  long-term  issuer  credit  rating 
because  the  latter  rating  exemplifies  the 
issuer's  fundamental  creditworthiness 
over  the  long-term.  For  these  reasons, 
the  Board  and  Treasury  believe  that 
long-term  issuer  credit  ratings  that  meet 
the  requirements  of  the  rule  are 
comparable  to,  and  consistent  with,  the 
debt  rating  requirement  of  section  121. 

The  Board  and  Treasury  intend  to 
monitor  the  criteria  used  by  Standard  & 
Poor's.  Moody's  and  Fitch  in  assigning 
ratings  to  ensure  that  the  ratings  and 
rating  categories  listed  above  remain 
comparable  to.  and  consistent  with,  the 
debt  rating  requirement  of  section  121. 


In  addition,  the  Board  and  Treasury  will 
monitor  developments  in  the  ratings 
industry  to  see  whether  additional  types 
of  ratings  assigned  by  the  rating 
organizations  listed  above  or  by  other 
rating  organizations  may  in  the  future  be 
determined  to  be  comparable  to,  and 
consistent  with,  the  debt  rating 
requirement  of  section  121.  The  Board 
and  Treasury  may  modify  the  listing  of 
ratings  that  meet  the  requirements  of  the 
rule  as  appropriate. 

Regulatory  Flexibility  Act  Analysis 

The  rule  applies  only  to  national 
banks  and  state  member  banks  that  are 
within  the  second  50  largest  insured 
banks.  Accordingly,  the  final  rule  is  not 
expected  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  as  defined  in  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et.  seq.). 

Executive  Order  12866  Determination 

The  Department  of  the  Treasury  has 
determined  that  the  rule  does  not 
constitute  a  "significant  regulatory 
action"  for  the  purposes  of  Executive 
Order  12866. 

Listof  Subiects 

12  CFR  Part  208 

Administrative  practice  and 
procedure,  Federal  Reserve  System, 
Banks. 

12  CFR  Part  1501 

Administrative  practice  and 
procedure.  National  banks.  Reporting 
and  recordkeeping  requirements. 

Federal  Reserve  System 

12  CFR  Chapter  n 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  of  Governors  of  the 
Federal  Reserve  System  amends  part 


208  of  Chapter  II,  Tide  12  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  208— MEMBERSHIP  OF  STATE 
BANKING  INSTITUTIONS  IN  THE 
FEDERAL  RESERVE  SYSTEM 
(REGULATION  H) 

1.  The  authorify  citation  for  part  208 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  24,  36,  92a,  93a. 
248(a).  248(c),  321-338a.  37ld,  461.  481-486, 
601,  611, 1814,  1816,  1818,  1820(d),  1823(j), 
1828(o),  1831, 18310,  1831p-l,  1831r-l, 
1831W,  1835a,  1882,  2901-2907,  3105,  3310, 
3331-3351,  and  3906-3909;  15  U.S.C.  78b, 
781(b),  781(g),  78l(i),  78o-4(c)(5),  78q.  78q-t, 
and  78w;  31  U.S.C.  5318;  42  U.S.C.  4012a. 
4104a,  4104b,  4106  and  4128. 

2.  Section  208.71(c)  is  revised  to  read 
as  follows: 

§206.71    What  are  ttM  requirements  to 
invest  in  or  control  a  financial  subsidiary? 

***** 

(c)  Alternative  requirement.  A  state 
member  bank  satisfies  the  alternative 
criteria  referenced  in  paragraph  (b)(l)(ii) 
of  this  section  if  the  bank  has  a  ciurent 
long-term  issuer  credit  rating  from  at 
least  one  nationally  recognized 
statistical  rating  organization  that  is 
within  the  three  highest  investment 
grade  rating  categories  used  by  the 
organization. 

3.  Section  208.77(e)  is  revised  to  read 
as  follows: 

§206.77    DeflnitkMis. 

***** 

(e)  Long-term  issuer  credit  rating.  The 
term  "long-term  issuer  credit  rating" 
means  a  written  opinion  issued  by  a 
nationally  recognized  statistical  rating 
organization  of  the  bank's  overall 
capacity  and  willingness  to  pay  on  a 
timely  basis  its  unsecured,  dollar- 
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denominated  financial  obligations 
maturing  in  not  less  than  one  year. 

***** 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  January  19,  2001. 

Jennifer  J.  lohnson. 

Secretary  of  the  Board. 

Department  of  the  Treasury 

12  CFR  Chapter  XV 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the 
preamble,  the  Department  of  the 
Treasiuy  amends  part  1501  of  Chapter 
XV  of  Title  12  of  the  Code  of  Federal 
Regulations  as  follows: 

PAFIT 1501— RNANCIAL 
SUBSIDIARIES 

1.  The  authority  citation  for  part  1501 
continues  to  read  as  follows: 

Authority:  Section  5 136 A  of  the  Revised 
Statutes  of  the  United  States  (12  U.S.C.  24a). 

2.  Section  1501.3  is  amended  to  read 
as  follows: 

§  1 501 .3    Comparabte  ratings  requirement 
for  national  banlu  among  the  second  50 
largest  insured  banks. 

(a)  Scope  and  purpose.  Section  5136A 
of  the  Revised  Statutes  permits  a 
national  bank  that  is  within  the  second 
50  largest  insiued  banks  to  own  or 
control  a  financial  subsidiary  only  if, 
among  other  requirements,  the  bank 
satisfies  the  eligible  debt  requirement 
set  forth  in  section  5136A  or  an 
alternative  criteria  jointly  established  by 
the  Secretary  of  the  Treasury  and  the 
Board  of  Governors  of  the  Federal 
Reserve  System.  This  section  establishes 
the  alternative  criteria  that  a  national 
bank  among  the  second  50  largest 
insured  banks  may  meet,  which  criteria 
is  comparable  to  and  consistent  with  the 
piuposes  of  the  eligible  debt 
requirement  established  by  section 
5136A. 

(b)  Alternative  criteria.  A  national 
bank  satisfies  the  alternative  criteria 
referenced  in  Section  5136A(a)(2)(E)  of 
the  Revised  Statutes  (12  U.S.C.  24a)  and 
12  CFR  5.39(g)(3)  if  the  bank  has  a 
current  long-term  issuer  credit  rating 
from  at  least  one  nationally  recognized 
statistical  rating  organization  that  is 
within  the  three  highest  investment 
grade  rating  categories  used  by  the 
organization. 

(c)  Definition  of  long-term  issuer 
credit  rating.  A  "long-term  issuer  credit 
rating"  is  a  written  opinion  issued  by  a 
nationally  recognized  statistical  rating 
organization  of  the  bank's  overall 
capacity  and  willingness  to  pay  on  a 
timely  basis  its  unsecured,  dollar- 


denominated  financial  obligations 
maturing  in  not  less  than  one  year. 

Dated:  January  18,  2001. 
Gregory  A.  Baer, 

Assistant  Secretary  for  Financial  Institutions, 

Department  of  the  Treasury. 

(FR  Doc.  01-2732  Filed  2-1-01;  8:45  am] 

BNJJNO  CODE  aaiO-OI-P;  4810-2S-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-CE-74-AD;  Amendment  39- 
12094;  AD  2001^^-10] 

RIN  2120-AA64 

Airworthiness  Directives;  Raytheon 
Aircraft  Company  Beech  Models  60, 
AGO,  and  B60  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUHMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Raytheon  Aircraft 
Company  (Rajrtheon)  Beech  Models  60, 
A60,  and  B60  airplanes.  This  AD 
requires  you  to  inspect  for  the  existence 
of  any  lower  forward  wing  bolts  with 
the  Mercury  Aerospace  trademark,  and 
replace  any  such  bolt  with  an  FAA- 
approved  bolt  without  this  trademark. 
This  AD  is  the  result  of  a  report  that 
wing  bolts  supplied  by  Mercury 
Aerospace  may  not  meet  the  required 
Rockwell  hardness  specifications.  The 
actions  specified  by  this  AD  are 
intended  to  detect  and  correct  wing 
bolts  that  do  not  meet  strength 
requirements.  Continued  airplane 
operation  with  such  bolts  could  result 
in  fatigue  failure  of  the  bolts  with 
consequent  separation  of  the  wing  from 
the  airplane. 

DATES:  This  AD  becomes  effective  on 
March  19,  2001. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  the 
regulations  as  of  March  19,  2001. 
ADDRESSES:  You  may  get  the  service 
information  referenced  in  this  AD  from 
Ra)rtheon  Aircraft  Company,  P.O.  Box 
85,  Wichita,  Kansas  67201-0085; 
telephone:  (800)  429-5372  or  (316)  676- 
3140.  You  may  examine  this 
information  at  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Coimsel, 
Attention:  Rules  Docket  No.  99-CE-74- 
AD,  901  Locust  Room  506,  Kansas  City, 
Missouri  64106;  or  at  the  Office  of  the 


Federal  Register,  800  North  Capitol 
Street,  NW,  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
T.N.  Baktha,  Aerospace  Engineer,  FAA, 
Wichita  Aircraft  Certification  Office, 
1801  Airport  Road,  Mid-Continent 
Airport,  Wichita,  Kansas  67209; 
telephone:  (316)  946-^155;  facsimile: 
(316)  946-4407. 
SUPPLEMENTARY  INFORMATION: 

Discussion 

What  events  have  caused  this  AD? 
The  FAA  has  received  a  report 
indicating  that  about  70  lower  forward 
wing  bolts  that  Mercury  Aerospace 
supplied  for  certain  Raytheon  Models 
60,  A60,  and  B60  airplanes  may  not 
meet  Rockwell  hardness  specifications. 
The  bolts  were  distributed  between 
1995  and  1996.  An  independent  test  lab 
has  confirmed  that  the  bolts  do  not  meet 
the  structural  requirements  for  an 
MS2 1250-14034  bolt. 

Specifically,  these  wing  bolts  are 
required  to  meet  Rockwell  hardness 
specifications  of  C39-C43.  Laboratory 
tests  indicate  that  bolts  from  this 
manufacturing  batch  are  below  these 
specifications. 

What  are  the  consequences  if  the 
condition  is  not  corrected?  Continued 
airplane  operation  with  such  bolts  could 
result  in  fatigue  failure  of  the  bolts  with 
consequent  separation  of  the  wing  from 
the  airplane. 

Has  FAA  taken  any  action  to  this 
point?  We  issued  a  proposal  to  amend 
part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  to  include 
an  AD  that  would  apply  to  certain 
Raytheon  Beech  Models  60.  A60,  and 
B60  airplanes.  This  proposal  was 
published  in  the  Federal  Register  as  a 
notice  of  proposed  rulemaking  (NPRM) 
on  October  12,  2000  (65  FR  60599).  The 
NPRM  proposed  to  require  you  to 
inspect  for  the  existence  of  any  lower 
forward  wing  bolt  with  the  Mercury 
Aerospace  trademark  and  replace  such 
bolt  with  an  FAA-approved  bolt  without 
this  trademark. 

Was  the  public  invited  to  comment? 
Interested  persons  were  afforded  an 
opportunity  to  participate  in  the  making 
of  this  amendment.  No  comments  were 
received  on  the  proposed  rule  or  the 
FAA's  determination  of  the  cost  to  the 
public. 

The  FAA's  Determination 

What  is  FAA 's  final  determination  on 
this  issue?  After  careful  review  of  all 
available  information  related  to  the 
subject  presented  above,  we  have 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
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leditorial  corrections.  We  determined           Cost  Impact                                                     airplanes?  We  estimate  the  following 
•that  these  minor  corrections:                                                                        ,  .    .^           costs  to  accomplish  the  inspection: 
-Will  not  change  the  meaning  of  the          .  f^ow  many  airplanes  does  this  AD 

fij).  ajid                                                        impact?  We  estimate  that  this  AD  affects 
-Will  not  add  any  additional  burden         593  airplanes  in  the  U.S.  registry. 

upon  the  public  than  was  already                 What  is  the  cost  impact  of  this  AD  on 

proposed .                                                   owners/operators  of  the  affected 

Labor  cost 

Parts  cost 

Total  cost  per  airplane 

Total  cost  on  U.S.  operators 

1  workhour  x  $60  per  hour  =  $60 

Not  applicable 

$60  per  airplane  

$60  X  593  -  $35,580. 

We  estimate  the  following  costs  to            results  of  the  inspection.  Based  on               program,  10  bolts  were  replaced,  which 
accomplish  any  necessary  replacements      manufactiuer  data  from  its  warranty            leaves  60  suspect  bolts  still  in  the  field. 
Ihat  will  be  required  based  on  the 

Labor  cost 

Paris  cost 

Total  cost  per  airplane 

B  workhours  x  $60  per  hour=$480 

Approximately  $500  per  airplane  

$480 +$500 =$980  per  airplane. 

Please  note  that  the  warranty  credit         substantial  number  of  small  entities               Authority:  49  U.S.C.  106(g),  40113, 44701. 
has  expired.                                                   under  the  criteria  of  the  Regulatory             ««o<«    ,„     ..^^^ 
kegulatory  Impact                                        Flexibility  Act.  A  copy  of  the  final               «»■"    I'^'^"**^ 

"           .'I'                                             evaluation  prepared  for  this  acbon  18              2.  FAA  amends  §39.13  by  adding  a 
Does  this  AD  impact  various  entities?      contained  in  the  Rules  Docket.  A  copy        new  AD  to  read  as  follows: 
rhe  regulations  adopted  herein  will  not      of  it  may  be  obtained  by  contacting  the       ___,  „,  -„    „    ..u       *•       ur^ 
tave  a  substantial  dfrect  effect  on  the          RuIbs  Docket  at  the  location  provided         ^^^^n^J.em't^aoJrSL^S'Z.T 
States,  on  the  relationship  between  the        under  the  caption  ADDRESSES.                              CE-74-AD 

^^;Epl!t°HhXrnfTnl?r'  ^T''  "'        »•«'»*  "^  Subjects  inl4  CFR  Part  39                     (a)  What  airplanes  are  affected  by  this  AD? 
on  the  distribuUon  of  power  and                              tr«n,nnr»«tinn   Air.r.ft  Avi«Hon        This  AD  affects  Beech  Models  60.  A60.  and 
responsibilities  among  die  various                   Air  transportation.  Aircraft,  Aviation       b60  airplanes,  serial  numbers  P-l  through  P- 
levels  of  government.  Therefore,  it  is           safe^.  Incorporation  by  reference.                593  ^^^^^  ^  certificated  in  any  category 
Uetermined  that  this  final  rule  does  not       aalety.                                                               ^jj  (^^^  ^^^^  ^^^piy  ^j^  ,^,5  j^q? 
nave  federalism  implications  under             Adoption  of  the  Amendment                        Anyone  who  wishes  to  operate  any  of  the 
Executive  Order  13132.                                                                                                                above  airplanes  must  comply  with  this  AD. 
Does  this  AD  involve  a  significant  rule        Accordingly,  under  the  authority                 (c)  What  problem  does  this  AD  address? 
or  regulatory  action''  For  the  reasons            delegated  to  me  by  the  Administrator,         The  actions  specified  by  this  AD  are  intended 
discussed  above,  I  certify  that  this                ^^  Federal  Aviation  Administration           to  detect  and  correct  wing  bolts  that  do  not 
action  (1 )  Is  not  a  "significant  regulatory     amends  part  39  of  the  Federal  Aviation       meet  strength  requirements.  Continued 
action"  under  Executive  Order  12866;         Regulations  (14  CFR  part  39)  as  follows:      airplane  operation  with  such  bolts  could 

(2)  is  not  a  "significant  rule"  under  DOT     „.„^  ,«     *.„»^«b™.„=o^                               '"  '!'^"'  ^^'/"^  1?'  ^'*'^"^.i, 
ir'  "  ""'  °  _  fi^          J  r^      i^uci  yKj       py^pT  39 — AIRWORTHINESS                        consequent  separation  of  the  wmg  from  the 

Regulatory  Policies  and  Procedures  (44       niRECTTVF^                                                   airplane 

FR  11034.  February  26,  1979);  and  (3)          "'"''^  '*='*                                                         f^)  What  actions  must  I  accomplish  to 
will  not  have  a  significant  economic                1 .  The  authority  citation  for  part  39          addivss  this  problem?  To  address  this 
impact,  positive  or  negative,  on  a                 continues  to  read  as  follows:                         problem,  you  must  accomplish  the  following: 

■ 

Action 

Compliance  time 

Procedures 

11)  Inspect  the  lower  forward  wing  bolts  (left 
and  right)  for  the  Mercury  Aerospace  trade- 
mark. 

[2)  Replace  any  lower  forward  wing  bolt  that 
has  the  Mercury  Aerospace  trademark  with 
an  FAA-approved  bolt  that  does  not  have  this 
trademark  Replace  the  associated  nuts  and 
washers. 

3)  Do  not  install,  on  any  affected  airplanes,  a 
fonward  wing  bolt  that  has  the  Mercury  Aero- 
space trademark. 

Within  the  next  100  hours  tinr>e-in-service 
(TIS)  after  March  19,  2001  (the  effective 
date  of  this  AD),  unless  already  accom- 
plished. 

Prior  to  further  flight  after  the  inspection,  un- 
less already  accomplished. 

As  of  March  19,  2001  (the  effective  date  of 
this  AD). 

In  accordance  with  the  ACCOMPUSHMENT 
INSTRUCTIONS  section  of  Raytheon  Man- 
datory Servwe  Bulletin  SB  57-33?8,  Issued: 
July.  1999. 

In  accordance  with  the  ACCOMPLISHMENT 
INSTRUCTIONS  section  of  Raytheon  Man- 
datory  Service  Bulletin  SB  57-3328,  Issued: 
July,  1 999,  and  the  instructions  in  the  appfc- 
cable  maintenance  n\anual. 

HqX  Applicable. 

(e)  Can  I  comply  with  this  AD  in  any  other 
way?  You  may  use  an  alternative  method  of 
»mpliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(2)  The  Manager,  Wichita  Aircraft 
Certification  Office  (ACO),  approves  your 
alternative.  Submit  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager.  Wichita  ACO. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
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that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  ahemative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Contact  Mr.  T.N.  Baktha, 
Aerospace  Engineer,  FAA,  Wichita  Aircraft 
Certification  Office,  1801  Airport  Road,  Mid- 
Continent  Airport,  Wichita.  Kansas  67209; 
telephone:  (316)  946-4155;  focsimile:  (316) 
946-4407. 

(g)  What  if  [need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  5ie  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD. 

(h)  Are  any  service  bulletins  incorporated 
into  this  AD  by  reference?  Actions  required 
by  this  AD  must  be  done  in  accordemce  with 
Raytheon  Mandatory  Service  Bulletin  No.  SB 
57-3328,  Issued:  July,  1999.  The  Director  of 
the  Federal  Register  approved  this 
incorporation  by  reference  under  5  U.S.C. 
552(a)  and  1  CFR  part  51.  You  can  get  copies 
from  Raytheon  Aircraft  Company,  P.O.  Box 
85,  WichiU,  Kansas  67201-0085.  You  can 
look  at  copies  at  the  FAA,  Central  Region, 
Office  of  the  Regional  Counsel,  901  Locust, 
Room  506,  Kansas  City,  Missouri,  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW,  suite  700,  Washington, 
DC. 

(i)  When  does  this  amendment  become 
effective?  This  amendment  becomes  effective 
on  March  19,  2001. 

Issued  in  Kansas  City,  Missouri,  on  January 
18,  2001. 

Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 
[FR  Doc.  01-2300  Filed  2-1-01;  8:45  am] 
8NJJN0  COOe  4810-13-0 


DEPARTMEHT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Dodat  No.  2000-NE-64-AO;  Amendment 
39-12096;  AD  2000-25-51] 

RIN2120-AA64 

Alrworttilnese  DirectlvM;  Rolto-Royce 
Deutschland  GmbH  (Formerfy  BMW 
Rolto-Royca  GmbH)  Model  BR700- 
715A1^30,  BR700-715B1-30,  and 
BR700-715C1-30  Turboton  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 


ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
2000-25-51  that  was  sent  previously  to 
all  known  U.S.  owners  and  operators  of 
Rolls-Royce  Deutschland  GmbH 
(formerly  BMW  Rolls-Royce  GmbH) 
model  BR7OO-715A1-30,  BR70(>- 
715B1-30,  and  BR700-715C1-30 
ttirbofan  engines.  This  action  requires 
that  certain  high  pressure  turbine  (HPT) 
stage  1  disks,  part  numbers  (P/N's) 
BRH20009,  BRH20010,  BRH12167, 
BRH12168,  BRH12466,  and  BRH12467; 
and  stage  2  disks,  P/N's  BRH19349  and 
BRHi9350,  be  removed  before 
exceeding  the  new  reduced  cyclic  limit, 
and  replaced  with  a  serviceable  disk. 
This  amendment  is  prompted  by  a 
reduction  of  the  life  limit  for  several 
high  pressure  turbine  (HPT)  stage  1  and 
stage  2  disks.  The  actions  specified  in 
this  AD  are  intended  to  prevent  an 
imcontained  failiue  of  the  HPT  stage  1 
or  stage  2  disk  due  to  exceeded  life- 
cycle  limits. 

DATES:  Effective  February  20,  2001,  to 
all  owners  and  operators  except  those  to 
whom  it  was  made  immediately 
effective  by  emergency  AD  2000-25-51, 
issued  on  December  4,  2000,  which 
contained  the  requirements  of  this 
amendment. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
April  3,  2001. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2000-NE- 
54-AD.  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  "9-ane- 
adcomment^aa.gov."  Conmients  sent 
via  the  hitemet  must  contain  the  docket 
number  in  the  subject  line. 
FOR  RJRTHER  INFORMATION  CONTACT: 
James  Lawrence,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (781)  238-7176; 
fax  (781)  238-7199. 
SUPPLEMENTARY  INFORMATION:  On 
December  4,  2000,  the  Federal  Aviation 
Administration  (FAA)  issued  emergency 
AD  2000-25-51,  applicable  to  certain 
Rolls-Royce  Deutschland  GmbH  (RRD) 
(formerly  BMW  Rolls-Royce  GmbH) 
BR70O-715A1-30,  BR700-715B1— 30, 
and  BR700-715C1-30  turbofan  engines. 
The  Luftfahrt-Bundesamt  (LBA),  which 
is  the  airworthiness  authority  for 


Germany,  recently  notified  the  FAA  that 
an  unsafe  condition  may  exist  on  certain 
RRD  BR700-715A1-30,  BR700-715B1- 
30,  and  BR70O-715C1-30  turbofan 
engines.  The  LBA  advises  that  it  has 
received  a  report  of  a  change  in  the 
process  used  to  manufacture  several 
HPT  stage  1  and  stage  2  disks.  That 
change  resulted  in  a  condition  that  has 
decreased  the  cyclic  life  of  the  disks 
from  the  maximum  cyclic  life  published 
in  the  Time  Limits  Manual.  This 
condition,  if  not  corrected,  could  residt 
in  an  imcontained  failure  of  the  HPT 
stage  1  or  stage  2  disk  due  to  exceeded 
life-cycle  limits. 

The  LBA  has  issued  AD  2000-358/2 
in  order  to  assise  the  airworthiness  of 
these  RRD  engines  in  Germany. 

Bilateral  Airworthiness  Agreement 

These  engine  models  are 
manufacttired  in  Germany,  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  (14 
CFR  21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  LBA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  LBA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Requirements  of  This  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  RRD  BR700-715A1- 
30,  BR70O-715BJ-30,  and  BR700- 
715C1-30  turbofen  engines  of  the  same 
tjrpe  design,  this  AD  requires  replacing  - 
HPT  stage  1  and  stage  2  disks,  listed  by 
P/N  and  SN  in  this  AD,  before 
exceeding  the  new  reduced  life  limits. 

Immediate  Adoption 

Since  it  was  fotmd  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  emergency  AD 
issued  on  December  4,  2000  to  all 
known  U.S.  owners  and  operators  of 
RRD  BR700-715A1-30,  BR700-715B1- 
30,  and  BR700-715C1-30  turbofan 
engines.  These  conditions  still  exist, 
and  the  AD  is  hereby  published  in  the 
Federal  Register  as  an  amendment  to 
Section  39.13  of  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
make  it  effective  to  all  persons. 
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Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
argimients  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
imder  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  nile.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NE-54-AD."  The 
postcard  vfill  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

This  rule  does  not  have  federalism 
implications,  as  defined  in  Executive 
Order  13132,  because  it  would  not  have 
a  substantial  direct  effect  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Accordingly,  the 
FAA  has  not  consulted  with  state 
authorities  prior  to  publication  of  this 
rule. 

The  FAA  has  determined  that  this 
regtdation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 


action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  imder  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  follov\ring  new  airworthiness 
directive: 

2000-25-51    Rolls-Royce  Deutschland 
GmbH:  Amendment  39-12098.  Docket 
2000-NE-54-AD. 

Applicability:  This  airworthiness  directive 
(AD)  is  applicable  to  certain  Rolls-Royce 
Deutschland  GmbH  (formerly  BMW  Rolls- 
Royce  GmbH)  model  BR700-715A1-30. 
BR700-715B1-30,  and  BR700-715C1-30 
turbofan  engines  that  are  listed  by  serial 
number  in  Table  1  and  Table  2  of  this  AD, 
and  that  have  a  high  pressure  turbine  (HPT) 
stage  1  disk,  part  number  (P/N)  BRH20009, 
BRH20010,  BRH12167,  BRH12168, 
BRH12466,  or  BRH12467  with  a  SN  that  is 
listed  in  Table  1;  or  a  sUge  2  disk,  P/N's 
BRH19349  or  BRH19350  with  a  SN  that  is 
listed  in  Table  2.  These  engines  are  installed 
on  but  not  limited  to  McDonnell  Douglas 
Corporation  717  airplanes. 

Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 


been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance 

Compliance  with  this  AD  is  required  as 
indicated,  unless  already  done. 

To  prevent  an  uncontained  failure  of  the 
HPT  stage  1  or  stage  2  disk  due  to  exceeded 
life-cycle  limits,  do  the  following: 

(a)  Remove  HPT  stage  1  disks  listed  in 
Table  1  before  exceeding  the  cyc.es-since- 
new  (CSN)  in  the  "Replace  By"  column,  and 
replace  with  serviceable  disks. 

Table  1  .—HPT  Stage  1  Disks  By 
Engine  SN,  Disk  P/N,  and  Disk  SN 


Engine  Serial 
No. 


13111 

13112 

13113 

13118 

13119 

13120 

13139 

13174 

13175 

13176 

13178 

13179 

13180 

13182 

13183 

13184 

13185 

13177 

13181 

13186 

13187 

13192 

13193 


Disk  P/N 


BRH12466 
BRH13466 
BRH12167 
BRH12467 
BRH12467 
BRH12467 
BRH12168 
BRH20010 
BRH20010 
BRH20010 
BRH20009 
BRH20009 
BRH20009 
BRH20009 
BRH20009 
BRH20009 
BRH20010 
BRH20010 
BRH20009 
BRH20010 
BRH20009 
BRH20009 
BRH20009 


Disk 
SN 


312 


308 


130 


330 


319 


331 


154 


380 


381 


378 


221 


211 


228 


204 


205 


230 


377 


376 


199 


366 


224 


202 


225 


Replace 


2600 

CSN 
2600 

CSN 
2600 

CSN 
2600 

CSN 
2600 

CSN 
2600 

CSN 
2600 

CSN 
2600 

CSN 
2600 

CSN 
2600 

CSN 
2600 

CSN 
2600 

CSN 
2600 

CSN 
2600 

CSN 
2600 

CSN 
2600 

CSN 
2600 

CSN 
3600 

CSN 
3600 

CSN 
3600 

CSN 
3600 

CSN 
3600 

CSN 
3600 

CSN 


(b)  Remove  HPT  stage  2  disks  listed  in 
Table  2  before  exceeding  3800  CSN.  and 
replace  with  serviceable  disks. 
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Table  2.— HPT  Stage  2  Disks  by 
Engine  SN,  Disk  P/N.  and  Disk  SN 


Engine  Serial  No. 

Disk  P/N 

Disk 
SN 

13111  

13112  

13114  

BRH19349 
BRH19349 
BRH19349 
BRH19350 
BRH19350 

316 
318 
317 

13120  

13138 

301 
334 

(c)  After  effective  date  of  this  AD,  do  not 
install  any  HPT  stage  1  or  stage  2  disks 
except  as  allowed  by  paragraphs  (a),  (b),  or 
Id)  of  this  AD. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Engine 
Certification  Office  (ECO).  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager.  ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  be  obtained  from  the  ECO. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  aircraft  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Effective  Date  of  This  AD 

(f)  This  amendment  becomes  effective  on 
February  20.  2001,  to  all  owners  and 
operators  except  those  to  whom  it  was  made 
immediately  effective  by  emergency  AD 
2000-25-51,  issued  on  December  4.  2000, 
which  contained  the  requirements  of  this 
amendment. 

Issued  in  Burlington,  Massachusetts  on 
January  24,  2001. 

Thomas  A.  Boudreau, 

Acting  Manager,  Engine  and  Prvpeller 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  01-2609  Filed  2-1-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
FMteral  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-14-AD;  Amendment 
39-12102;  AD  2001-03-01] 

RIN  2120-AA64 

Airworthiness  Directives;  Israel 
Aircraft  Industries,  Ltd.,  lyiodei  Galaxy 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 


ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  all  Israel  Aircraft 
Industries,  Ltd.,  Model  Galaxy 
airplanes.  This  action  requires  revising 
the  Airplane  Flight  Manual  to  advise  of 
the  proper  operation  of  the  main  entry 
door.  TTiis  action  is  necessary  to  prevent 
the  main  entry  door  from  jamming, 
which  could  impede  the  safe  evacuation 
of  passengers  and  crew  during  an 
emergeacy.  This  action  is  intended  to 
address  the  identified  imsafe  condition. 
DATES:  Effective  February  20,  2001. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  5,  2001. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
14-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
iarcomment@faa.gov.  Comments  sent 
via  fax  or  the  Intemet  must  contain 
"Docket  No.  2001-NM-14-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the     • 
Intemet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

Information  pertaining  to  this  AD  may 
be  examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  MFORMATKM  CONTACT:  Tim 
Dulin,  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2141; 
fax  (425)  227-1149. 

SUPPt.EMENTARY  INFORMATION:  The  Civil 
Aviation  Administration  of  Israel 
(CAAI),  which  is  the  airworthiness 
authority  for  Israel,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
all  Israel  Aircraft  Industries,  Ltd.,  Model 
Galaxy  airplanes.  The  CAAI  advises 
that,  following  a  landing  and  complete 
stop  of  a  Model  Galaxy  airplane,  an 
attempt  to  open  the  main  entry  door 
failed  when  the  door  jammed  partially 
open  because  the  door  handle  had  been 
improperly  operated,  i.e.,  the  handle 
was  not  rotated  all  the  way  up  in  one 
continuous  motion.  The  door  spnmg  out 


about  18  inches,  remained  in  the 
vertical  position,  and  dropped  about  6 
inches,  making  it  nearly  impossible  to 
open  or  close  the  door  bom  inside  the 
airplane.  The  door  was  finally  opened 
with  assistance  from  outside  the 
airplane.  Improper  operation  of  the 
main  entry  door  could  cause  the  door  to 
jam  and  impede  the  safe  evacuation  of 
passengers  and  crew  during  an 
emergency. 

Foreign  Airworthiness  Directive 

The  CAAI  issued  Israeli  emergency 
airworthiness  directive  52-00-12-15, 
dated  January  2,  2001,  to  ensiu«  the 
continued  airworthiness  of  these 
airplanes  in  Israel. 

FAA's  Conclusions 

This  airplane  model  is  nianufactured 
in  Israel  and  is  type  certificated  for 
operation  in  the  United  States  imder  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  CAAI  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  p{  the  CAAI. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  the  main  entry  door  from 
jamming,  which  could  impede  the  safe 
evacuation  of  passengers  and  crew 
during  an  emergency.  This  AD  requires 
a  revision  of  the  FAA-approved  airplane 
flight  manual  (AFM)  to  advise  of  the 
proper  operation  of  the  main  entry  door. 

Interim  Action 

This  is  considered  to  be  interim 
action.  The  manufacturer  has  advised 
that  it  currentiy  is  developing  a 
modification  that  will  positively  address 
the  imsafe  condition  addressed  by  this 
AD.  Once  this  modification  is 
developed,  approved,  and  available,  the 
FAA  may  consider  additional 
rulemaking. 

Di£Eerence  Between  this  AD  and  the 
Israeli  Airworthiness  Directive 

The  CAAI  mandates  the  installation  of 
placards  to  advise  of  the  proper 
operation  of  the  main  entiy  door. 
However,  this  AD  does  not  require  this 
action.  The  FAA  has  been  advised  that 
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the  placards  have  been  installed  on  all 
airplanes  in  the  worldwide  fleet,  and 
that  the  placards  are  installed  on 
airplanes  during  production. 

Whereas  the  CAAI  mandates  that  a 
copy  of  its  airworthiness  directive  be 
carried  in  the  airplane,  this  AD  requires 
that  the  Normal  and  Emergency 
Procedures  sections  of  the  AFM  be 
revised. 

Determination  of  Rule's  Efifective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendinent 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Commimications  shall  identify  the 
Rules  Docket  nimiber  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  AD  is  being  requested. 

•  Include  justification  (e.g. ,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
simunarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 


Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  2001-NM-14-AD."  The 
postcard  will  be  date-stamped  and 
retiuned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132, 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2001-03-01    Israel  Aircraft  Industries,  Ltd.: 

Amendment  39-12102.  Docket  2001- 
NM-14-AD. 


Applicability:  All  Model  Galaxy  airplanes, 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  main  entry  door  from 
jamming,  which  could  impede  the  safe 
evacuation  of  passengers  and  crew  during  an 
emergency,  accomplish  the  following: 

Revisions  of  the  Airplane  Flight  Manual 
(AFM) 

(a)  Within  10  days  after  the  effective  date 
of  this  AD,  revise  the  the  FAA-approved 
AFM  to  include  the  following  statements 
under  Section  II,  Emergency  Procedures, 
Passenger  Evacuation,  item  5..  "Main 
entrance  door/emergency  exit — OPEN."  This 
may  be  accomplished  by  inserting  a  copy  of 
this  AD  into  the  AFM. 

"If  the  main  entrance  door  is  jammed  in  a 
partially  opened  state,  the  door  may  be 
opened  by  pushing  it  out  with  a  force  of 
approximately  88  lbs.  This  will  bend  the 
aircraft  sill  and  skin,  allowing  the  door  to 
open  in  an  emergency." 

(b)  Within  10  days  after  the  effective  date 
of  this  AD,  revise  the  AFM  to  include  the 
following  statements  under  Section  IV, 
Normal  Procedures,  Exterior  Inspection. 
Passenger  Compartment,  item  4.c.. 
"Passenger  briefing — COMPLETE,  Emergency 
procedures."  This  may  be  accomplished  by 
inserting  a  copy  of  this  AD  into  the  AFM. 

"When  opening  the  main  entrance  door 
from  inside  the  aircraft,  the  operating  handle 
must  be  rotated  all  the  way  up  in  one 
continuous  motion,  as  shown  on  the  placard. 
If  the  handle  is  left  at  an  intermediate 
position,  il  may  cause  the  door  to  slip  down 
and  jam  in  a  vertical,  unlocked  position, 
preventing  egress.  The  handle  is  also  jammed 
in  the  process.  The  door  may  be  released  by 
exerting  a  high  upwards  force  on  the 
operating  handle  or  by  assistance  from 
outside  the  airplane. 

If  the  main  entrance  door  is  jammed  in  a 
partially  opened  state,  the  door  may  be 
opened  by  pushing  it  out  with  a  force  of 
approximately  88  lbs.  This  will  bend  the 
aircraft  sill  and  skin,  allowing  the  door  to 
open  in  an  emergency." 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  Transport 
Airplane  Directorate,  FAA.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Operations  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  International  Branch,  ANM-116. 

Note  1:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch. 
ANM-116. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 
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Note  2:  The  subject  of  this  AD  is  addressed 
in  emergency  Israeli  airworthiness  directive 
52-00-12-15,  dated  January  2,  2001. 

EflhctiveDate 

(e)  This  amendment  becomes  effective  on 
February  20.  2001. 

Issued  in  Renton,  Washington,  on  January 
29.  2001. 

Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  01-2829  Filed  2-1-01;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[DoditNo.2001-NM-16-.AD;  Amendment 
39-12101;  AD  2001-02-51] 

RIN2120-AA64 

Airwerthlaaas  Directives;  Empvesa 
BcasiMra  ds  Aaronautlca  SJL 
(EMBRAER)  Model  EIIB-1 45  and 
EMB-135  Series  Airplanes 

agency:  Federal  Aviation 
Administration.  EKDT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  airworthiness  directive  (AD) 
2001-02-51  that  was  sent  previously  to 
all  known  U.S.  owners  and  operators  of 
EMBRAER  Model  EMB-145  and  EMB- 
135  series  airplanes  by  individual 
notices.  This  AD  requires  revising  the 
FAA-approved  airplane  flight  manual 
and  installing  placards  to  alert  the  flight 
crew  to  the  maximum  speed  for  airplane 
retrimming  after  takeoff  and  during  the 
climb  phase.  This  action  is  prompted  by 
issuance  of  mandatory  contintiing 
airworthiness  information  by  a  foreign 
airworthiness  authority.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  high  pitch  control  forces,  which 
could  result  in  possible  loss  of  control 
of  the  airplane. 

DATES:  Effective  February  7,  2001.  to  all 
persons  except  those  persons  to  whom 
it  was  made  immediately  effective  by 
emergency  AD  2001-02-51,  issued 
January  19,  2001.  which  contained  the 
requirements  of  this  amendment. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  5.  2001. 

AOORESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-114, 


Attention:  Rides  Docket  No.  2001-NM- 
16-AD.  1601  Lind  Avenue.  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-iarcoinment@faa.gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-16-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  applicable  service  information 
may  be  obtained  from  Empresa 
Brasileira  de  Aeronautica  S~A. 
(EMBRAER).  P.O.  Box  343— CEP  12.225. 
Sao  Jose  dos  Campos — SP.  Brazil.  This 
information  may  be  examined  at  the 
FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW.,  Renton, 
Washington;  or  at  the  FAA,  Atlanta 
Aircraft  Certification  Office.  One  Crown 
Center,  1895  Phoenix  Boulevard,  suite 
450,  Atlanta,  Georgia. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Carla  Worthey,  Program  Manager. 
Program  Management  and  Services 
Branch.  ACE-118A,  FAA,  Atlanta 
Aircraft  Certification  Office,  One  Crown 
Center,  1895  Phoenix  Boidevard,  suite 
450,  Atlanta,  Georgia  30349;  telephone 
(770)  703-6062;  fax  (770)  703-6097. 

SUPPt^MENTARY  MF0RMAT10N:  On 
January  19,  2001.  the  FAA  issued 
emergency  AD  2001-02-51.  which  is 
apphcable  to  certain  EMBRAER  Model 
EMB-145  and  EMB-135  series 
airplanes. 

That  action  was  prompted  by  reports 
of  approximately  10  incidents  involving 
the  temporary  loss  of  pitch  trim 
command  after  takeoff  and  during  the 
climb  phase.  On  these  airplanes, 
longitudinal  trim  is  controlled  by 
positioning  the  horizontal  stabihzer. 
The  actuator  for  the  horizontal  stabilizer 
has  been  identified  by  the  manufacturer 
and  the  Departmento  de  Aviacao  Civil 
(DAC),  which  is  the  airworthiness 
authority  for  Brazil,  as  inadequate  and 
the  likely  cause  of  the  pitch  trim 
problem.  If  the  pilot  fails  to  trim  before 
reaching  a  certain  speed,  airloads  may 
overpower  the  actuator,  and  the 
horizontal  stabilizer  may  fail  to  move  in 
response  to  a  pitch  trim  command  from 
the  flight  crew.  Currently,  the  crew 
would  receive  no  indication  of  this  type 
of  pitch  trim  failure,  except  for 
extremely  high  pitch  control  forces. 
This  condition,  if  not  corrected,  could 


result  in  possible  loss  of  control  of  the 
airplane. 

Explanation  of  Relevant  Service 
Information 

EMBRAER  has  issued  Alert  Service 
Bulletin  145-27-A077.  dated  January  8. 
2001 ,  which  describes  procedm-es  for 
the  installation  of  two  placards  to  alert 
the  flight  crew  to  the  maYimnTn  speed 
for  airplane  retrinuning  after  takeoff  and 
during  the  climb  phase. 

EMBRAER  has  also  issued  EMB145 
Airplane  Flight  Manual  145/1153, 
Revision  43,  dated  January  1 1 ,  2001. 
which  provides  information  for  the 
flight  crew  concerning  the  maximiun 
speed  for  airplane  retrimming  after 
takeoff  and  during  the  climb  phase. 

The  DAC  has  classified  this  service 
bulletin  and  the  AFM  revision  as 
mandatory  and  issued  Brazilian 
airworthiness  directive  2001-01-01, 
dated  January  18,  2001,  in  order  to 
ensure  the  continued  airworthiness  of 
these  airplanes  in  Brazil. 

FAA's  Conclurions 

These  airplane  models  are 
manuftictuied  in  Brazil  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DAC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  the  Requirements  of  the 
Role 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
airplanes  of  the  same  type  design 
registered  in  the  United  States,  the  FAA 
issued  emergency  AD  2001-02-51  to 
prevent  high  pitch  control  forces,  which 
coiUd  result  in  possible  loss  of  control 
of  the  airplane.  The  AD  requires 
revising  the  FAA-approved  airplane 
flight  manual  and  installing  placards  to 
alert  the  flight  crew  to  the  maximum 
speed  for  airplane  retrimming  after 
takeoff  and  during  the  climb  phase.  The 
actions  are  required  to  be  accomplished 
in  accordance  with  the  service  bulletin 
previously  described. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  pubUc 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 


Federal  Register / Vol.  66,  No.  23 /Friday,  February  2,  2001 /Rules  and  Regulations  8757 


jood  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
notices  issued  on  January  19.  2001.  to 
all  known  U.S.  owners  and  operators  of 
EMBRAER  Model  EMB-145  and  EMB- 
135  series  airplanes.  These  conditions 
still  exist,  and  the  AD  is  hereby 
published  in  the  Federal  Register  as  an 
amendment  to  section  39.13  of  the 
Federal  Aviation  Regulations  (14  CFR 
39.13)  to  make  it  effective  as  to  all 
persons. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
argiunents  as  they  may  desire. 
Communications  shall  identify  the 
JRides  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 


summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-16-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procediu«s  (44 
FR  11034.  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 


Adoption  of  the  Amendment 

Accordingly,  piusuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2001-02-51     Empresa  Brasileira  de 
Aeronautica  S.A.  (EMBRAER): 
Amendment  39-12101.  Docket  2001- 
NM-16-AD. 
Applicability:  Model  EMB-145  and  EMB- 
135  series  airplanes,  certificated  in  any 
category;  having  any  serial  number  listed 
below: 

145004  through  145103  inclusive 
145105  through  145121  inclusive 
145123  through  145139  inclusive 
145141  through  145153  inclusive 
145155  through  145189  inclusive 
145191  through  145256  inclusive 
145258  through  145262  inclusive 
145264  through  145349  inclusive 
145351  through  145362  inclusive 
145364 
145366  through  145369  inclusive 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  high  pitch  control  forces,  which 
could  result  in  possible  loss  of  control  of  the 
airplane,  accomplish  the  following: 

AFM  Revision 


(a)  Within  3  days  after  the  effective  date  of  this  AD,  revise  the  FAA-approved  Airplane  Flight  Manual  (AFM),  as  specified  by  paragraphs 
(a)(1),  (a)(2),  (a)(3),  and  (a)(4)  of  this  AD.  This  may  be  accomplished  by  inserting  a  copy  of  this  AD  into  the  AFM. 

(1)  Revise  the  Limitations  Section  of  the  AFM,  under  "FLIGHT  CONTROLS."  to  include  the  foUowring. 
"PITCH  TRIM 

Maximum  Airspeed  after  Takeoff/During  Climb  without  Retrimming 160  KIAS" 

(2)  Revise  the  Emergency  Procedures  Section  of  the  AFM.  under  "PITCH  TRIM  INOPERATIVE."  to  delete  the  current  information  and 
replace  it  with  the  following: 

"PITCH  TRIM  INOPERATIVE 

EICAS  WARNING:  PIT  TRIM  1(2)  INOP  (may  be  presented) 
EICAS  CAUTION:  AUTO  TRIM  FAIL  (may  be  presented) 
If  at  least  one  Message  is  presented: 

Affected  Pitch  Trim  System  OFF 

Continue  the  flight  with  the  remaining  Pitch  Trim  System. 
If  both  Pitch  Trim  Systems  are  inoperative: 

Pitch  Trim  Main  System  OFF 

Pitch  Trim  Back  Up  System  OFF 

Consider  landing  at  the  nearest  suitable  airport. 
If  no  Message  is  presented: 

Pitch  Trim  Command CHECK  ALL  SWITCHES 

If  any  Pitch  Trim  command  is  reestablished: 

Continue  the  flight  with  the  remaining  Pitch  Trim  System. 

NOTE:  When  Main  Pitch  Trim  System  is  INOP,  Autopilot  is  not  available. 
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WARNING:  IF  PITCH  TRIM  COMMAND  IS  NOT  REESTABUSHED,  DO  NOT  OPEN  SPEEDBRAKE. 

If  pitch  trim  command  is  not  reestablished  and  the  airplane  presents  a  NOSE  UP  tendency: 

Airspeed  „ REDUCE 

Airspeed  reduction  alleviates  control  column  forces  and  may  permit 

Pitch  Trim  command  to  be  recovered. 

NOTE:  Turning  the  airplane  and  extending  the  landing  gear  helps  to  maintain  minimum  airspeed  with  un- 
wanted pitch  up  tendency. 

If  it  is  necessary  to  reduce  airspeed  below  180  KIAS  (or  200  KIAS  in  icing  conditions),  extend  flaps  to  9°  (at 

20,000  ft  maximum). 

If  it  is  necessary  to  reduce  airspeed  below  160  KIAS,  extend  flaps  to  22° 

Pitch  Trim  Command  CHECK  ALL  SWITCHES 

If  pitch  trim  is  recovered,  retrim  the  airplane  and  proceed  with  flight  normally. 

If  pitch  trim  is  not  recovered: 

Consider  landing  at  the  nearest  suitable  airpwt 
Approach  and  landing  configuration: 

Landing  Gear DOWN 

Flaps 22° 

Airspeed  Vref  45  +  10  KIAS 

CAUTION:  TO  DETERMINE  THE  MINIMUM  SUITABLE  LANDING  DISTANCE.  MULTIPLY  THE  UNFACTORED  LANDING  DISTANCE 

FOR  FLAPS  45°  BY  1.27. 

If  pitch  trim  command  is  not  reestablished  and  the  airplane  presents  a  NOSE  DOWN  tendency: 

Airspeed „ REDUCE  AS  REQUIRED 

Below  250  lOAS: 

Flaps  (at  20,000  ft  maximum)  9» 

Below  200  KIAS: 

Flaps  22° 

Approach  and  landing  configuration: 

Landing  Gear DOWN 

NOTE:  Gear  extension  should  be  delayed  as  long  as  possible. 

Flaps  22° 

{^irepeed  Vref  45  +  25  KIAS 

CAUTION:  TO  DETERMINE  THE  MINIMUM  SUITABLE  LANDING  DISTANCE,  MULTIPLY  THE  UNFACTORED  LANDING  DISTANCE 
FOR  FLAPS  45°  BY  1.44. 

(3)  Revise  the  Normal  Procedures  Section  of  the  AFM.  under  the  "BEFORE  START*  checklist,  to  delete  the  current  information  and  in- 
sert the  following: 

"Trims _ _ ■  C3CD/SET 

Actuate  the  pilot  and  copilot's  Pitch  Trim  Svritches  and  the  backup  pitdi  trim  switch  nose  up  and  then  nose  down,  and  check  correct  in- 
dication on  the  EICAS.  Hold  trim  input  to  verify  that  the  trim  motion  stops  after  approximately  3  seconds.  Set  the  pitch  trim  to  the  uniU 
required  for  takeoff.  Set  the  roll  and  yaw  trims  to  zero. 


PITCH  TRIM  UNITS  8  7  6  5  4" 

CG  POSITION  (%)  LESS  THAN  25   "SZZZ"'""'"".  30  35  40  43 

(4)  In  the  Normal  Procedures  Section  of  the  AFM,  under  the  "AFTER  TAKEOFF"  checklist,  add  the  following: 

"Pitch  Trim AS  REQUIRED 

Keep  the  airplane  trimmed  to  avoid  excessive  loads  on  the  Horizontal  SUbilizer  Actuator  (HSA).  The  airplane  should  be  trimmed 
before  160  KIAS." 

Note  1:  Incorporation  of  EMB145  AFM  145/1153.  Revision  43.  dated  January  11.  2001.  is  also  acceptable  for  compliance  with  the  re- 
quirements of  paragraph  (a)  of  this  AD. 


Macard  InsUllation 

(b)  Within  3  days  after  the  effective  date  of 
this  AD.  install  placards  P/N  145-46716-001 
at  two  positions  on  the  main  control  panel 
within  the  pUot's  primary  field  of  view. 

Note  2:  Installation  per  EMBRAER  Alert 
Service  Bulletin  145-27-A077,  dated  January 
8.  2001,  is  also  acceptable  for  compliance 
with  the  requirements  of  paragraph  (b)  of  this 
AD. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Atlanta 
Aircraft  Certification  Office  (AGO),  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Operations 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Atianta  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 


compliance  tvith  this  AD,  if  any,  may  be 
obtained  from  the  Atlanta  AGO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Brazilian  emergency  airworthiness 
directive  2001-01-01,  dated  January  18, 
2001. 

EffisctiTeDate 

(e)  This  amendment  becomes  effective  on 
February  7,  2001,  to  all  peraons  except  those 
persons  to  whom  it  was  made  immediately 
effective  by  emergency  AD  2001-02-51, 
issued  January  19,  2001 .  which  contained  the 
requirements  of  this  amendment. 


Issued  in  Renton,  Washington,  on  January 
26,  2001. 

Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  01-2742  Filed  2-1-01;  8:45  am] 
BHJJNG  CODE  4»10-13-U 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-SW-34-AD;  Amendment 
39-12087;  AD  2001-02-03] 

RIN  2120-AA64 

Airworthiness  Directives;  Bell 
Helicopter  Textron  Canada  Model 
206A,  B,  L,  LI,  and  L3  Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  for 
Bell  Helicopter  Textron  Canada  (BHTC) 
Model  206A,  B,  L,  Ll,  and  L3 
helicopters.  This  AD  requires  inspecting 
the  collective  lever  assembly  (assembly) 
for  a  raised  forging  boss,  inspecting  the 
assembly  for  adequate  clearance 
between  the  collective  lever  and  the 
swashplate  outer  ring  (outer  ring),  and 
modifying  any  assembly  with  a  raised 
forging  boss  and  inadequate  clearance 
before  further  flight.  Modifying  any 
assembly  that  has  a  raised  forging  boss 
and  adequate  clearance  would  be 
required  before  further  flight  after 
January  31,  2001.  This  AD  is  prompted 
by  the  discovery  that  a  raised  forging 
boss  could  result  in  control  system 
interference.  The  actions  specified  by 
this  AD  are  intended  to  prevent 
interference  between  the  collective  lever 
and  the  outer  ring,  damage  to  flight 
controls,  and  subsequent  loss  of  control 
of  the  helicopter. 
DATES:  Effective  March  9,  2001. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  9, 
2001. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Bell  Helicopter  Textron  Canada, 
12,800  Rue  de  I'Avenir,  Mirabel,  Quebec 
ONILO,  telephone  (450)  437-2862  or 


(800)  363-8023,  fax  (450)  433-0272.  This 
information  may  be  examined  at  the 
FAA,  Office  of  the  Regional  Counsel, 
Southwest  Region,  2601  Meacham 
Blvd.,  Room  663,  Fort  Worth,  Texas;  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  Miles,  Aviation  Safety  Engineer, 
FAA,  Rotorcraft  Directorate,  Regulations 
Group,  Fort  Worth,  Texas  76193-0111, 
telephone  (817)  222-5122,  fax  (817)  222- 
5961. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  AD  for  BHTC  Model  206A, 
B,  L,  Ll,  and  L3  helicopters  was 
published  in  the  Federal  Register  on 
September  11,  2000  (65  FR  54888).  That 
action  proposed  to  require,  for  each 
assembly,  P/N  206-010-467-001: 

•  Within  30  days,  inspecting  for  a 
raised  forging  boss  and  for  adequate 
clearance; 

•  Before  further  flight,  modifying  any 
collective  lever  if  the  clearance  is  0.060 
inch  (1.52mm)  or  less  between  the 
assembly  and  the  outer  ring;  and 

•  Before  further  flight  after  January 
31,  2001,  modifying  any  assembly  that 
has  a  forging  boss  and  adequate 
clearance. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed. 

Regulatory  Impact 

In  the  NPRM,  we  estimated  that  6,000 
helicopters  would  be  affected  by  this 
AD;  however,  only  2,200  helicopters  are 
currently  on  the  U.S.  registry.  It  will 
take  approximately  0.5  work  hours  per 
helicopter  to  inspect  and  2  work  hours 
to  modify  the  assembly,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 

Federal  Aviation  Administration  (FAA) 
Airworthiness  Directive  (AD)  2001-02-03 

Dockal  No.  2000-SW-34-AD.  Amendment  39-12067 

Bell  Helicopter  Textron  Canada 

Subject:  Inspecting  and  Modifying  Collective  Lever  Assemblies 


Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $330,000. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action  "under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule  "under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 
§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  adding  the 
following  new  airworthiness  directive: 


(a)  E£Gective  Date 


(b)  Affected  Documents 


Effective  March  9,  2001. 


None. 
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Federal  Aviation  Administration  (FAA)— Continued 
Airworthiness  Directive  (AD)  2001-02-03 

Doctot  No.  200O-SW-34-AO.  AjiwndmMit  39-12087 

Ball  Helicopter  Textron  Canada 

Subiact:  htapacting  and  Modifying  CoHactive  Lever  Aaaambitaa 


(c)  Applicability 


(d)  Unsafe  Condition  and 
Background  Information 


(e)  Compliance 


(0  Required  Actions 


(g)  Otlier  Provisions 


(h)  Incorporation  by 
Refierence 


Bell  Helicopter  Textron  Canada  Model  206A  (serial  numbers  (S/N)  004  through  660  and 
672  through  715);  206B  (S/N  661  through  671,  716  through  4529,  and  5101  through 
5267);  206L  (S/N  45004  through  45153.  and  46601  through  46617);  206L1  (S/N  45154 
through  45790);  and  206L3  (S/N  51001  through  51612)  helicopters,  with  a  collective 
lever  assembly  (assembly),  part  number  (P/N)  206-010-467-001.  installed,  certificated 
in  any  category. 


A  raised  forging  boss  coidd  interfere  with  the  control  system.  That  could  damage  fbght 
controls  and  cause  loss  of  control  of  the  helicopter. 


Unless  previously  accomplished,  inspect  each  assembly  within  30  days.  Modify  any  as- 
sembly that  has  a  raised  forging  boss.  Modify  the  assembly  before  further  flight  if  the 
clearance  is  0.060  inch  (1.52mm)  or  less  or  before  further  flight  after  January  31,  2001 
if  the  clearance  is  greater  than  0.060  inch  (1.52mm). 


(1)  Within  30  days: 

(i)  Inspect  each  assembly  for  a  raised  forging  boss  in  accordance  with  the  Accomplish- 
ment Instructions,  Part  I,  paragraphs  l.a.,  of  Bell  Helicopter  Textron  Alert  Service  Bul- 
letin Nos.  206L-00-116,  dated  March  10.  2000  (ASB  206L).  or  206-00-93.  Revision  A. 
dated  May  10,  2000  (ASB  206),  as  applicable,  and 

(ii)  If  the  assembly  has  a  raised  forging  boss,  inspect  for  clearance  in  accordance  with  the 
Accomplishment  Instructions,  Part  I,  paragraphs  2.a.  through  f.,  of  ASB  206L  or  ASB 
206,  as  applicable. 

(2)  Modify  each  assembly  in  accordance  with  the  Accomplishment  Instructions,  Part  II, 
paragraphs  1  through  10,  of  ASB  206L  or  ASB  206,  as  applicable,  as  follows: 

(i)  If  the  clearance  is  0.060  inch  (1.52mm)  or  less  at  one  of  the  outer  ring  horns,  before 
further  flight. 

(ii)  If  the  clearance  is  greater  than  0.060  inch  (1.52mm)  at  one  of  the  outer  ring  horns,  be- 
fore further  flight  after  January  31.  2001. 


(1)  Alternative  Methods  of  Compliance  (AMOC): 

(i)  You  may  use  an  AMCX  or  adjust  the  time  you  take  to  meet  the  requirements  of  this 
AD  if  your  alternative  provides  an  acceptable  level  of  safety  and  if  the  Manager,  Regu- 
lations Group,  approves  your  alternative. 

(ii)  Submit  your  request  for  approval  through  an  FAA  Principal  Maintenance  Inspector, 
who  may  add  conmients  and  then  send  it  to  the  Manager,  Regulations  Group. 

(iii)  You  can  get  information  about  the  existence  of  already  approved  AMOC's  from  the 
FAA,  Rotorcraft  Directorate,  Regulations  Group,  2601  Meacham  Blvd..  Fort  Worth 
Texas  76137. 

(2)  Modifications.  Alterations,  or  Repairs: 

This  AD  applies  to  each  helicopter  identified  in  the  applicability  paragraph,  even  if  it 
has  been  modified,  altered,  or  repaired  in  the  area  subject  to  this  AD.  If  that  change  in 
any  way  affects  accomplishing  the  required  actions,  you  must  request  FAA  approval 
for  an  AMOC.  Your  request  shoidd  assess  the  effect  of  the  change  on  the  unsafe  condi- 
tion addressed  by  this  AD. 

(3)  Special  Flight  Permits: 

The  FAA  may  issue  you  a  special  flight  permit  imder  14  CFR  21.197  and  21.199  to  oper- 
ate your  helicopter  to  a  location  where  you  can  comply  with  this  AD. 


You  must  accompUsh  the  inspections  and  modifications  in  accordance  with  Part  I,  para- 
graphs l.a.  and  2.a.  through  f..  and  Part  II,  paragraphs  1  through  lO.of  Bell  Helicopter 
Textron  Alert  Service  Bidletin  Nos.  206L-00-116,  dated  March  10.  2000.  or  206-00-93, 
Revision  A.  dated  May  10,  2000.  as  applicable.  The  Director  of  the  Federal  Register  ap- 
proved this  incorporation  by  reference  under  5  U.S.C.  552(a)  and  1  CFR  part  51.  If  you 
need  a  copy  of  the  service  bulletin,  contact  Bell  Helicopter  Textron  Canada,  12,800 
Rue  de  I'Avenir,  Mirabel,  Quebec  JONlLO.  telephone  (450)  437-2862  or  (800)  363- 
8023.  fax  (450)  433-0272.  You  can  review  a  copy  of  the  service  bulletin  at  the  FAA.  Of- 
fice of  the  Regional  Counsel.  Southwest  Region,  2601  Meacham  Blvd.,  Room  663.  Fort 
Worth,  TX;  or  at  the  Oflice  of  the  Federal  Register,  800  North  Capitol  Street,  NW  suite 
700.  Washington  DC. 
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Federal  Aviation  Administration  (FAA)— Continued 
Alrworttilness  Directive  (AD)  2001-02-03 

Docket  No.  2000-SW-34-AO,  Amendment  39-12067 

Bell  Helicopter  Textron  Canada 

Subiect:  Inapecting  and  Modifying  Collective  Lever  Aaaemt>lie8 


(i)  Related  Information 


Transport  Canada  AD  No.  CF-2000-13.  dated  May  23.  2000. 


Issued  in  Fort  Worth,  Texas  on  January  18, 
2001. 
Henry  A.  Armstrong, 

Manager,  Rotorcraft  Directorate.  Aircraft 

Certification  Service. 

[FR  Doc.  01-2427  Filed  2-1-01;  8:45  am) 

BIUJNG  CODE  4910-13-S 


SECURITIES  AND  EXCHANGE 
COIflMISSION 

17  CFR  Part  201 

[Release  Nos.  33-7946;  34-43897;  lA-1921 ; 
IC-24846] 

Adjustments  to  Civil  IMonetary  Penalty 
Amounts 

AGENCY:  Securities  and  Exchange 

Commission. 

action:  Final  rule. 

summary:  This  rule  implements  the 
Federal  Civil  Penalties  Inflation 
Adjustment  Act  of  1990,  as  amended  by 
the  Debt  Collection  Improvement  Act  of 
1996,  which  requires  that  the 
Commission  adopt  a  regulation 
adjusting  for  inflation  the  maximimi 
amotmt  of  civil  monetary  penalties 
under  the  Seciu-ities  Act  of  1933,  the 
Securities  Exchange  Act  of  1934,  the 
Investment  Company  Act  of  1940.  and 
the  Investment  Advisers  Act  of  1940. 
EFFECTIVE  DATE:  February  2,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  A.  Levine,  Assistant  General 
Counsel  at  (202)  942-0890,  or  Scot  E. 
Draeger,  Attorney,  Office  of  the  General 
Counsel  at  (202)  942-0852. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

This  regulation  implements  the  Debt 
Collection  Improvement  Act  of  1996 
("DCIA").i  The  DCIA  amended  the 
Federal  Civil  Penalties  Inflation 
Adjustment  Act  of  1990  ("FCPIAA")  2  to 
require  that  each  federal  agency  adopt 
regulations  at  least  once  every  four 
years,  adjusting  for  inflation  the 
maximum  amount  of  the  civil  monetary 


>  Pub.  L  No.  104-134,  section  31001(s}  (April  26, 
1996). 
2  28  U.S.C  2461  (1990). 


penalties  ("CMPs")  under  the  statutes 
administered  by  the  agency.^ 

A  civil  monetary  penalty  ("CMP")  is 
defined  in  relevant  part  as  any  penalty, 
fine,  or  other  sanction  that:  (1)  Is  for  a 
specific  amouint.  or  has  a  maximum 
amount,  as  provided  by  federal  law;  and 
(2)  is  assessed  or  enforced  by  an  agency 
in  an  administrative  proceeding  or  by  a 
federal  court  pursuant  to  federal  law.* 
This  definition  covers  the  monetary 
penalty  provisions  contained  in  the 
statutes  administered  by  the 
Commission. 

The  IXIA  requires  that  the  penalties 
be  adjusted  by  the  cost-of-living 
adjustment  set  forth  in  Section  5  of  the 
FCPIAA.5  The  cost-of-living  adjustment 
is  defined  as  the  percentage  by  which 
the  U.S.  Department  of  Labor's 
Consumer  Price  Index  e  ("CPI")  for  the 
month  of  June  for  the  year  preceding  the 
adjustment  exceeds  the  CPI  for  the 
month  of  June  for  the  year  in  which  the 
amotmt  of  the  penalty  was  last  set  or 
adjusted  pursuant  to  law.'  The  statute 
contains  specific  rules  for  rounding 
each  increase  based  on  the  size  of  the 
penalty.*  Agencies  do  not  have 
discretion  in  whether  to  adjust  a 
maximum  CMP.  or  the  methods  used  to 
determine  the  adjustment.  Although  the 
DCIA  imposed  a  10  percent  maximiun 
increase  for  each  penalty  for  the  first 
adjustment  pursuant  thereto,  which 
adjustment  was  made  in  1996,  that 
limitation  does  not  apply  to  the 
adjustments  subsequently  made. 

The  Commission  administers  four 
statutes  which  provide  for  civil 
monetary  penalties:  the  Securities  Act  of 
1933;  the  Securities  Exchange  Act  of 
1934;  the  Investment  Company  Act  of 
1940;  and  the  Investment  Advisers  Act 
of  1940.  Penalties  administered  by  the 
Commission  were  first  adjusted  by  rules 
effective  December  9, 1996.9  jhe  DCIA 
requires  the  civil  monetary  penalties  to 
be  adjusted  for  inflation  every  four 


'  An  increased  CMP  applies  only  to  violations 
that  occur  after  the  increase  takes  effect. 

♦28U.S.C.  2461(3)(2). 

sPub.  L-No.  104-134. 

8  "Consumer  Price  Index"  means  the  Consumer 
Price  Index  for  all  urban  consumers  ("CPI-U") 
published  by  the  Department  of  Labor. 

'  28  U.S.C.  2461{5)(b). 

»  28  U.S.C  24ei(5)(a)(l)-(6). 

•See  17  CFR  201.1001. 


years.  Therefore,  the  Commission  is 
directed  by  statute  to  increase  the 
maximum  amount  of  each  penalty  by 
the  appropriate  formulated  amount.^" 

Accordingly,  the  Commission  is 
adopting  an  amendment  to  17  CFR  201 
to  add  section  201.1002  and  Table  II  to 
Subpart  E,  increasing  the  amount  of 
each  civil  monetary  penalty  authorized 
by  the  Securities  Act  of  1933,  the 
Securities  Exchange  Act  of  1934,  the 
Investment  Company  Act  of  1940,  and 
the  Investment  Advisers  Act  of  1940. 
The  adjustments  set  forth  in  the 
amendment  apply  to  violations 
occurring  after  the  effective  date  of  the 
amendment. 

The  amendment  also  provides  for  a 
revision  to  17  CFR  201.1001  to  clarify 
the  time  period  for  which  the  new 
adjustments  to  the  civil  monetary 
penalties  will  govern,  and  a  revision  to 
correct  a  typographical  error  in  the 
earlier  rule.  The  chart ''  accompanying 
the  1996  adjustments  erroneously  stated 
the  amount  of  the  CMP  for  a  violation 
of  15  U.S.C.  78u(d)(3)  by  a  natural 
person.  The  correct  amoimt  of  the  CMP 
for  that  violation  is  $5,500,  not  $5,000. 

n.  Summary  of  the  Calculation 

To  explain  the  inflation  adjustment 
calcidation  for  C!MP  amounts  that  were 
last  adjusted  in  1996,  we  will  use  the 
following  example.  Under  the  CMP 
provisions,  as  amended  in  1996,  the 
O)mmission  may  impose  a  maximum 
CMP  of  $1,100,000  for  certain  insider 
trading  violations  by  a  controlling 
person.  First,  we  determine  the 
appropriate  CPI  for  Jime  of  the  calendar 
year  preceding  the  year  of  adjustment. 
Because  we  are  adjusting  CMPs  in  2001, 
we  use  the  CPI  for  June  of  2000,  which 
was  516.5.  We  must  also  determine  the 
CPI  for  June  of  the  year  the  CMP  was 
last  adjusted  for  inflation.  Because  the 
Commission  last  adjusted  CMPs  in 
1996,  we  use  the  CPI  for  June  of  1996. 
which  was  469.5. 

Second,  we  calculate  the  cost-of- 
living  adjustment  or  inflation  factor.  To 


loThe  CPI-All  Urban  Consumers — for  June  of  the 
year  in  which  the  penalties  were  last  adjusted  Oune 
1996)  was  469.5.  The  CPI  for  )une  of  the  year 
preceding  the  proposed  adjustments  ()une  2000) 
was  516.5.  Therefore,  the  inflation  factor  for  the 
cost-of-living  adjustment  for  penalties  last  amended 
in  1996  is  1.10  (i.e.,  an  increase  of  10%). 

•>  17  CFR  201,  Subpart  E.  Table  L 
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do  this  we  divide  the  CPI  for  June  of 
2000  (516.5)  by  the  CPI  for  June  of  1996 
(469.5).  Our  result  is  1.10  [i.e.,  a  10 
percent  increase). 

Third,  we  calculate  the  raw  inflation 
adjustment.  To  do  this,  we  multiply  the 
maximum  penalty  amounts  by  the 
inflation  factor.  In  our  example, 
$1,100,000  multiplied  by  the  inflation 
factor  of  1.10  equals  $1,210,000. 

Fourth,  we  round  the  raw  inflation 
amounts  according  to  the  roimding  rules 
in  Section  5(a)  of  the  FCPIAA.  Since  we 
roimd  only  the  increased  amoimt,  we 
calculate  the  increased  amount  by 
subtracting  the  current  maximum 
penalty  amounts  from  the  raw 
maximum  inflation  adjustments. 
Accordingly,  the  increased  amount  for 
the  maximum  penalty  in  our  example  is 
$110,000  [i.e..  $1,210,000  less 
$1,100,000).  Under  the  rounding  rules, 
if  the  penalty  is  greater  than  $200,000, 
we  round  the  increase  to  the  nearest 
multiple  of  $25,000.  Therefore,  the 
maximum  penalty  increase  in  oin 
example  is  $100,000. 

Fifth,  we  add  the  rounded  increase  to 
the  maximum  penalty  amount  last  set  or 
adjusted.  In  our  example,  $1,100,000 
plus  $100,000  yields  a  maximiun 
inflation  adjustment  penalty  amount  of 
$1,200,000.12 

m.  Related  Matters 

A.  Administmtive  Procedure  Act — 
Immediate  Effectiveness  of  Final  Rule 

To  issue  a  final  rule  without  public 
notice  and  comment,  an  agency  must 
find  good  cause  that  notice  and 
comment  are  impractical,  unnecessary, 
or  contrary  to  public  interest. '^  Because 
the  Commission  is  required  by  statute  to 
adjust  the  civil  monetary  penalties 
within  its  jurisdiction  by  the  cost-of- 
living  adjustment  formula  set  forth  in 
Section  5  of  the  FCPIAA,  the 
Commission  finds  that  good  cause  exists 
to  dispense  with  public  notice  and 
conmient  piu*suant  to  the  notice  and 
comment  provisions  of  the 
Administrative  Procedure  Act 


"When  examining  Table  11  to  Subpart  E  of  Part 
201.  you  will  notice  that  the  operation  of  the 
statutorily  mandated  computation,  together  with 
rounding  rules,  does  not  result  in  any  adjustment 
to  certain  penalties.  These  particular  penalties  (the 
ones  for  which  no  adjustment  is  being  made  in 
2001)  will  be  subject  to  slightly  different  treatment 
when  calculating  the  2005  adjustment.  Under  the 
statute,  when  we  adjust  these  particular  penalties 
in  2005,  we  will  be  required  to  use  the  CPI-U  for 
June  of  the  year  when  these  particular  penalties  (the 
ones  for  which  no  adjustment  is  being  made  in 
2001)  were  "last  adjusted."  When  calculating  the 
2005  adjustment  to  the  particular  penalties  not 
being  adjusted  in  2001,  we  will  use  the  CPl-U  for 
1996  (the  year  that  these  particular  penalties  were 
last  adjusted). 

■'5  U.S.C  553(b). 


("APA").i«  Specifically,  the 
Commission  finds  that  because  the 
adjustment  is  mandated  by  Congress 
and  does  not  involve  the  exercise  of 
Commission  discretion  or  any  policy 
judgments,  public  notice  and  comment 
is  unnecessary. 

Under  the  DCIA,  agencies  must  make 
the  required  inflation  adjustment  to 
civil  monetary  penalties:  (1)  According 
to  a  very  specific  formula  in  the  statute, 
and  (2)  within  four  years  of  the  last 
inflation  adjustment.  Agencies  have  no 
discretion  as  to  the  amoimt  or  timing  of 
the  adjustment.  The  regulation  and 
amendments  discussed  herein  are 
ministerial,  technical,  and 
noncontroversial.  Furthermore,  because 
the  regidation  and  amendments  concern 
penalties  for  conduct  that  is  already 
illegal  under  existing  law,  there  is  no 
need  for  effected  parties  to  have  thirty 
days  prior  to  the  effectiveness  of  the 
regulation  and  amendments  during 
which  to  adjust  their  conduct. 
Accordingly,  the  Commission  believes 
that  there  is  good  cause  to  make  this 
regulation  and  amendments  effective 
immediately  upon  publication. 

B.  Regulatory  Flexibility  Act 

A  regulatory  flexibility  analysis  under 
the  Regulatory  Flexibility  Act  ("RFA") 
is  required  oiily  when  an  agency  must 
publish  a  general  notice  of  proposed 
rulemaking  for  notice  and  comment. '^ 
As  already  noted,  notice  and  comment 
are  not  required  for  this  final  rule. 
Therefore,  the  RFA  does  not  require  a 
regulatory  flexibility  analysis.'^ 

C.  Cost-Benefit  Analysis 

The  Commission  considers  generally 
the  costs  and  benefits  of  its  rules  and 
regulations.  The  regulation  and  minor 
amendments  merely  adjust  civil 
monetary  penalties  in  accordance  with 
inflation  as  required  by  the  DCIA,  and 
have  no  impact  on  disclosure  or 
compliance  costs.  Furthermore, 
Congress,  in  mandating  the  inflationary 
adjustments,  has  already  determined 
that  any  possible  increase  in  costs  is 
justified  by  the  overall  benefits  of  such 
adjustments. 

The  regulation  and  amendments  are 
in  the  interest  of  the  public  and  in 
furtherance  of  investor  protection.  The 
benefit  provided  by  the  inflationary 
adjustment  to  the  maximum  civU 
monetary  penalties  is  that  of 
maintaining  the  level  of  deterrence 
effectuated  by  the  civil  monetary 
penalties,  and  not  allowing  such 


'«  5  U.S.C  553(b)(3)(B). 
"5U.S.C.  603. 
"5  U.S.C  601-612. 


deterrent  effect  to  be  diminished  by 
inflation. 

D.  Paperwork  Reduction  Act 

This  rule  does  not  contain  any 
collection  of  information  requirements 
as  defined  by  the  Paperwork  Reduction 
Act  of  1995  as  amended. '^  Therefore, 
Office  of  Management  and  Budget 
review  is  not  required. 

List  of  Subiects  in  17  CFR  Part  201 

Administrative  practice  and 
procedure,  Claims,  Confidential 
business  information.  Lawyers. 
Securities. 

Text  of  Amendment 

For  the  reasons  set  forth  in  the 
preamble,  part  201,  titie  17,  chapter  II  of 
the  Code  of  Federal  RegiUations  is 
amended  as  follows: 

PART  201— RULES  OF  PRACTICE 

Subpart  E— Adjustments  to  Civil 
Monetary  Penalties 

l.The  authority  citation  for  Part  201. 
Subpart  E  continues  to  read  as  follows: 

Authority:  Pub.  L.  104-134, 110  Stat.  1321. 
2.  Section  201.1001  is  revised  to  read 
as  follows: 

§  201 . 1 001    Adiustment  of  civil  monetary 
penalties— 1996. 

As  required  by  the  Debt  Collection 
Improvement  Act  of  1996,  the  maximum 
amounts  of  all  civil  monetary  penalties 
imder  the  Seciu-ities  Act  of  1933,  the 
Securities  Exchange  Act  of  1934,  the 
Investment  (Company  Act  of  1940,  and 
the  Investment  Advisers  Act  of  1940  are 
adjusted  for  inflation  in  accordance 
with  Table  I  to  this  subpart.  The 
adjustments  set  forth  in  Table  I  apply  to 
violations  occurring  after  December  9, 
1996  and  before  February  2,  2001. 

3.Table  I  to  Subpart  E  for  the  entiy  15 
use  78u(d)(3)  is  amended  by  revising 
*'5,000"  to  read  "5,500"  in  the  last 
column. 

4.  Section  201 .1002  and  Table  D  to 
Subpart  E  are  added  following  Table  I 
to  Subpart  E  to  read  as  follows: 

§201.1002    Adjustment  of  civil  monetary 
penalties — 2001 . 

As  required  by  the  Debt  Collection 
Improvement  Act  of  1996,  the  maximum 
amounts  of  all  civil  monetary  penalties 
under  the  Securities  Act  of  1933,  the 
Securities  Exchange  Act  of  1934,  the 
Investment  Company  Act  of  1940,  and 
the  Investment  Advisers  Act  of  1940  are 
adjusted  for  inflation  in  accordance 
with  Table  II  to  this  subpart.  The 
adjustments  set  forth  in  Table  II  apply 


'44U.S.C.  aSOlet.  seq. 
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TO  violations  occurring  after  February  2. 
2001. 


Table  II  to  Subpart  E— Civil  Monetary  Penalty  Inflation  Adjustments 


U.S.  Code  citation 


Civil  monetary  penalty  description 


Year  pen- 
alty anriount 
was  last 
adjusted 


Maximum 
penalty 
amount 
pursuant 
to  1996 
adjustment 


Adjusted 

maximum 

penalty 

arTKXjnt 


Securities  and  Exchange  Commission: 
15  use  77t(d) 


15  use  78ff(b) 

15USC78ff(c)(1)(B) 
15USC78ff(c)(2)(C) 

15  use  78U-1  (a)(3) 
15  use  78U-2  


15  use  78u(d)(3) 


15USC80a-9(d) 


15USC80a-^1(e) 


15  use  80b-3(i) 


15  use  80b-9(e) 


For  natural  person 

For  any  other  person  

For  natural  person/fraud  

For  any  other  person/fraud  

For  natural  person/substantial  losses  or  risk  of  losses 

to  others. 
For  any   other   person/substantial   losses   or   risk   of 

losses  to  others. 
Exchange  Act/failure  to  file  information  documents,  re- 
ports. 

Foreign  Corrupt  Practices — any  issuer 

Foreign  Corrupt  Practices — any  agent  or  stockholder 

acting  on  t>eha)f  of  issuer. 

Insider  Trading — controlling  person  

For  natural  person 

For  any  other  person 

For  natural  person/fraud  

For  any  other  person/fraud  

For  natural  person/substantial  k>sses  to  otfiers/gains  to 

self. 
For  any  other  person/substantial  losses  to  others/gain 

to  self. 

For  natural  person 

For  any  otfier  person  

For  natural  person/fraud 

For  any  other  person/fraud  

For  natural  person/substantial  losses  or  risk  of  losses 

to  others. 
For   any   other  person/substantial   losses   or   risk  of 

losses  to  others. 

For  natural  person 

For  any  other  person  

For  natural  person/fraud  

For  any  other  person/fraud  

For  natural  person/substantial  losses  to  others/gains  to 

self. 
For  any  other  person/substantial  losses  to  others/gain 

to  self. 

For  natural  person 

For  any  other  person  

For  natural  person/fraud  

For  any  other  person/fraud  

For  natural  person/substantial  losses  or  risk  of  losses 

to  otfiers. 
For  any   other   person/substantial   losses   or   risk   of 

losses  to  others. 

For  natural  person 

For  any  other  person  

For  natural  person/fraud  

For  any  other  person/fraud  

For  natural  person/substantial  tosses  to  others/gains  to 

self. 
For  any  other  person/substantial  kisses  to  others/gain 

to  self. 

For  natural  person 

For  any  other  person  

For  natural  person/fraud  

For  any  other  person/fraud  

For  natural  person/substantial  losses  or  risk  of  losses 

to  others. 
For   any   other   person/substantial   losses   or   risk  of 

losses  to  others. 


1996 
1996 
1996 
1996 
1996 

1996 

1996 

1996 
1996 

1996 
1996 
1996 
1996 
1996 
1996 

1996 

1996 
1996 
1996 
1996 
1996 

1996 

1996 
1996 
1996 
1996 
1996 

1996 

1996 
1996 
1996 
1996 
1996 

1996 

1996 
1996 
1996 
1996 
1996 

1996 

1996  ! 

1996 

1996 

1996 

1996 

1996 


$5,500 

55,000 

55,000 

275.000 

110.000 

550.000 

110 

11,000 
11,000 

1,100,000 

5.500 

55,000 

55.000 

275.000 

110,000 

550,000 

5.500 

55.000 

55.000 

275,000 

110,000 

550,000 

5,500 

55,000 

55,000 

275,000 

110,000 

550,000 

5.500 

55,000 

55.000 

275,000 

110,000 

550,000 

5,500 

55,000 

55,000 

275,000 

110,000 

550.000 

5,500 

55,000 

55,000 

275,000 

110,000 

550.000 


$6,500 

60.000 

60,000 

300,000 

120,000 

600,000 

110 

11,000 
11,000 

1,200,000 

6,500 

60,000 

60,000 

300,000 

120.000 

600,000 

6,500 

60,000 

60,000 

300,000 

120,000 

600,000 

$6,500 

60,000 

60.000 

300,000 

120.000 

600,000 

6,500 

60,000 

60,000 

300,000 

120,000 

600,000 

6,500 

60,000 

60,000 

300,000 

120,000 

600,000 

6,500 

60,000 

60,000 

300,000 

120,000 

600.000 
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Dated:  January  29,  2001. 

By  the  Commission. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  01-2846  Filed  2-1-01;  8:45  am] 
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SECURfTIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  232 

[ObImh  No*.  33-7933;  34-43843: 35- 
27338;  3»-2388;  IC-24827] 

Rm3235-AG96 

Adoption  of  Updated  EDGAR  FHar 
Manual 

agency:  Securities  and  Exchange 

Commission. 

ACnON:  Final  rule. 

SUMMARY:  The  Securities  and  Exchange 
Comniission  (the  Commission)  is 
adopting  revisions  to  the  EDGAR  Filer 
Manual  (Release  7.5),  Voliune  II — 
Modernized  EDGARLink  and  is 
providing  for  their  incorporation  by 
reference  into  the  Code  of  Federal 
Regulations.  EDGAR  Release  7.5,  the 
most  recent  step  in  the  Conimission's 
modernization  project,  was 
implemented  on  November  27,  2000. 
The  main  purpose  of  EDGAR  Release 
7.5  was  to  deploy  internal  SEC  software. 
EFFECTIVE  DATE:  February  2,  2001.  The 
incorporation  by  reference  of  the 
EDGAR  Filer  Manual  is  approved  by  the 
Director  of  the  Federal  Register  as  of 
February  2.  2001. 

FOR  FURTHER  MFORMATKM  COffTACT:  In 

the  Office  of  Information  Technology, 
Richard  Heroux  at  (202)  942-8800;  for 
questions  concerning  Investment 
Management  company  filings,  Ruth 
Armfield  Sanders,  Senior  Special 
Counsel,  or  Shaswat  K.  Das,  Attorney, 
Division  of  Investment  Management,  at 
(202)  942-0978:  and  for  questions 
concerning  Corporation  Finance 
company  filings.  Herbert  Scholl,  Office 
Chief,  EDGAR  and  Information 
Analysis,  Division  of  Corporation 
Finance,  at  (202)  942-2930. 
SUPPLEMENTARY  INFORMATION:  Today  we 
are  adopting  an  updated  Volume  n — 
Modernized  EDGARLink  of  the  EDGAR 
Filer  Manual  (Filer  Manual).  The  Filer 
Manual  describes  the  technical 
formatting  requirements  for  the 
preparation  and  submission  of 
electronic  filings  through  the  Electronic 
Data  Gathering,  Analysis,  and  Retrieval 
(EDGAR)  system.*  Volume  II  describes 


the  requirements  for  filing  using 
modernized  EDGARLink.^ 

Volume  II  of  the  Manual  contains  all 
the  technical  specifications  for  filers  to 
submit  filings  using  the  new 
modernized  EDGAR  system.  Filers  must 
comply  with  the  applicable  provisions 
of  the  Filer  Manual  in  order  to  assiue 
the  timely  acceptance  and  processing  of 
filings  made  in  electronic  format.  ^  Filers 
should  consult  the  Filer  Manual  in 
conjunction  with  oin  rules  governing 
mandated  electronic  filing  when 
preparing  documents  for  electronic 
submission.* 

EDGAR  Release  7.5,  the  most  recent 
step  in  the  Commission's  modernization 
project,  was  implemented  on  November 
27,  2000.  The  main  purpose  of  EDGAR 
Release  7.5  was  to  deploy  internal  SEC 
software.  At  the  same  time,  certain 
updates  and  improvements  were  made 
to  Ae  EDGARLink  system,  which  are 
now  reflected  in  Filer  Manual  (Release 
7.5),  Volume  D — Modernized 
EDGARLink. 

We  have  added  the  form  type  40- 
8B25,  for  investment  companies 
requesting  extension  of  time  for  filing 
certain  information,  documents  or 
reports  pursuant  to  Investment 
Company  Act  of  1940  Rule  8b-25(a).  We 
have  eliminated  the  previously 
rescinded  forms  DEF13E3  and  PRE13E3 
and  F-6EF/A.  We  have  modified  the 
SRO  (self-regulatory  organization)  field 
in  EDGAR  header  information  to  accept 
the  data  item  ISE  (International  Stock 
Exchange).  As  an  aid  to  filers,  we  have 
also  enhanced  certain  features  of  filing 
preparation  under  modernized 
EDGARLink.  Finally,  we  have  updated 
the  filer  manual  to  note  the 


>  We  originally  adopted  the  Filer  Manual  on  April 
1, 1993,  with  an  effective  date  of  April  26, 1993. 


Release  No.  33-6086  (Apr.  1.  1993)  (58  FR  18638]. 
We  implemented  the  most  recent  update  to  the  Filer 
Manual  on  June  23,  2000.  See  Release  No.  33-7867 
(June  14,  2000)  |65  FR  39086). 

'  This  is  the  Filer  Assistance  software  we  provide 
filers  filing  on  the  EDGAR  system. 

'  See  Rule  301  of  Regulation  S-T  (17  CFR 
232.301). 

*  See  Release  Nos.  33-6977  (Feb.  23,  1993)  (58  FR 
14628).  IC-19284  (Feb.  23,  1993)  (58  FR  14848).  35- 
25746  (Feb.  23,  1993)  (58  FR  149991.  and  33-6980 
(Feb.  23. 1993)  (58  FR  15009}  in  which  we 
comprehensively  discuss  the  rules  we  adopted  to 
govern  mandated  electronic  filing.  See  also  Release 
No.  33-7122  (Dec.  19, 1994)  (59  FR  67752),  in 
which  we  made  the  EDGAR  rules  final  and 
applicable  to  all  domestic  registrants;  Release  No. 
33-7427  (July  1,  1997)  (62  FR  36450),  in  which  we 
adopted  minor  amendments  to  the  EDGAR  rules: 
Release  No.  33-7472  (Oct.  24,  1997)  (62  FR  58647), 
in  which  we  aimounced  that,  as  of  January  1,  1998, 
we  would  not  accept  in  paper  filings  that  we 
require  filers  to  submit  electronically:  Release  No. 
34-^0935  (Jan.  12,  1999)  (64  FR  2843],  in  which  we 
made  mandatory  the  electronic  filing  of  Form  1 3F; 
Release  No.  33-7684  (May  17,  1999)  (64  FR  27888), 
in  which  we  adopted  amendments  to  implement 
the  first  stage  of  EDGAR  modernization:  and 
Release  No.  33-7855  (April  24,  2000)  (65  FR  24788), 
in  which  we  implemented  EDGAR  Release  7.0. 


discontinuation  of  the  TRW/UUNET 
Private  Mail  Service,  previously  known 
as  the  CompuServe  Public  Data 
Network.  The  fimctions  that  had  been 
provided  by  this  service  have  been 
made  available  through  the  EDGAR 
Filing  Website,  <https:// 
www.edgarfiling.sec.gov>. 

We  are  also  amencUng  today  rule  301 
of  Regulation  S-T  to  provide  for  the 
incorporation  by  reference  into  the  Code 
of  Federal  Regulations  of  the  revisions 
to  the  Filer  Manual.  This  incorporation 
by  reference  was  approved  by  the 
Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51. 

You  may  obtain  paper  copies  of  the 
updated  Filer  Manual  at  the  following 
address:  Public  Reference  Room,  U.S. 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0102.  We  will  post  electronic 
format  copies  on  the  Commission's  Web 
Site;  the  address  for  the  Filer  Manual  is 
<http://www.sec.gov/asec/ofis/ 
filerman.htm>.  You  may  also  obtain 
copies  from  Disclosure  Incorporated,  the 
paper  and  microfiche  contractor  for  the 
Commission,  at  (800)  638-8241. 

Since  the  Filer  Manual  relates  solely 
to  agency  procedures  or  practice, 
publication  for  notice  and  comment  is 
not  required  imder  the  Administrative 
Procedure  Act  (APA).5  It  follows  that 
the  requirements  of  the  Regulatory 
Flexibility  Act «  do  not  apply. 

The  effective  date  for  tne  updated 
Filer  Manual  and  the  rule  amendments 
is  February  2,  2001.  In  accordance  with 
the  APA,^  we  find  that  there  is  good 
cause  to  establish  an  effective  date  less 
than  30  days  after  publication  of  these 
rules.  Because  the  revisions  to  Volume 
n  do  not  require  any  significant 
adjustments  in  filing  procedure,  any 
hardship  to  affected  persons  due  to  not 
having  additional  time  to  adjust  to 
changes  in  the  manual  is  more  than 
offset  by  the  need  for  administrative 
expediency  to  conform  the  filer  manual 
to  recent  system  upgrades  and  to 
minimize  filer  confusion. 

Statutory  Basis 

We  are  adopting  the  amendments  to 
Regulation  S-T  imder  sections  6,  7,  8, 
10,  and  19(a)  of  the  Securities  Act,* 
Sections  3, 12. 13, 14, 15,  23,  and  35A 
of  the  Securities  Exchange  Act  of  1934,» 
Section  20  of  the  Public  Utility  Holding 
Company  Act  of  1935,^°  Section  319  of 


»5  U.S.C.  553(b). 

•5  U.S.C.  601-612. 

'5  U.S.C  553(d)(3). 

•15  U.S.C  77f,  77g,  77h,  77j  and  77s(a). 

» 15  U.S.C.  78c,  78/,  78m,  78n.  78o.  78w  and  78W. 

'<'15U.S.C79t. 
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1  he  Trust  Indenture  Act  of  1939,"  and 
Sections  8,  30,  31,  and  38  of  the 
Investment  Company  Act  of  1940.12 

List  of  Subjects  in  17  CFR  Part  232 

Incorporation  by  reference.  Reporting 
and  recordkeeping  requirements. 
Securities. 

Text  of  the  Amendment 

In  accordance  with  the  foregoing, 
'itle  17,  Chapter  II  of  the  Code  of 
'ederal  Regulations  is  amended  as 
follows: 

ART  232— REGULATION  S-T— 
GENERAL  RULES  AND  REGULATIONS 
FOR  ELECTRONIC  RUNGS 

1.  The  authority  citation  for  Part  232 
I  X)ntinues  to  read  as  follows: 

Authority:  15  U.S.C.  77f,  77g,  77h.  77), 
7s(a).  77sss(a),  78c{b),  78/,  78m,  78n,  78o(d), 
^8w(a),  78y/(d).  7gt(a).  80a-8,  80a-29,  80a-30 
ind  80a-37. 

2.  Section  232.301  is  revised  to  read 
IS  follows: 

[232.301     EDGAR  Filer  Manual. 

Filers  must  prepare  electronic  filings 
in  the  manner  prescribed  by  the  EDGAR 
Filer  Manual,  promulgated  by  the 
Commission,  which  sets  out  the 
technical  formatting  requirements  for 
electronic  submissions.  For  the  period 
during  which  Legacy  EDGAR  will  be 
available,  prior  to  the  complete 
transition  to  the  use  of  Modernized 
EDGAR,  the  EDGAR  Filer  Manual  will 
consist  of  three  parts.  For  filers  using 
modernized  EDGARLink,  the 
requirements  are  set  forth  in  EDGAR 
Filer  Manual  (Release  7.5),  Volume  11 — 
Modernized  EDGARLink.  For  filers 
using  Legacy  EDGAR,  the  applicable 
provisions  are  set  forth  in  E3XJAR  Filer 
Manual  (Release  7.0),  Volume  I — Legacy 
EDGARLink.  Additional  provisions 
applicable  to  Form  N-SAR  filers  are  set 
forth  in  EDGAR  Filer  Manual  (Release 

0),  Volume  III— N-SAR  Supplement, 
of  these  provisions  have  been 

corporated  by  reference  into  the  Code 
I  Federal  Regulations,  which  action 
was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  You 
must  comply  with  these  requirements  in 
order  for  documents  to  be  timely 
received  and  accepted.  You  can  obtain 
paper  copies  of  the  EDGAR  Filer 
Manual  from  the  following  address: 
Public  Reference  Room,  U.S.  Securities 
and  Exchange  Commission,  450  5th 
Stieet,  NW.,  Washington,  DC  20549- 
0102  or  by  calling  Disclosure 


»» 15  U.S.C.  77SSS. 

"  IS  U.S.C  80a-8,  80a-29.  80a-30  and  80a-37. 


Incorporated  at  (800)  638-8241. 
Electronic  format  copies  are  available  on 
the  Commission's  Web  Site;  the  address 
for  the  Manual  is  http://www.sec.gov/ 
asec/ofis/filerman.htm.  You  can  also 
photocopy  the  document  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Stiwt.  NW.,  Suite  700,  Washington,  DC. 

Dated:  January  16,  2001. 

By  the  Commission. 
lonathan  G.  Katz, 
Secretary. 

[FR  Doc.  01-1906  Filed  2-1-01;  8:45  am] 
BILLINO  CODE  8010-01-U 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

19  CFR  Parts  10, 12, 19, 103,  111,  112, 
143, 146, 178,  and  191 

[T.D.  01-14] 

Technical  Amendments  to  the 
Customs  Regulations 

AGENCY:  Customs  Service,  Treasury. 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
Customs  Regulations  by  correcting 
various  referencing  and  typographical 
errors,  and  by  making  certain  editorial 
changes  to  improve  the  clarity  of  the 
regulations.  None  of  these  technical 
corrections  involve  changes  in 
substantive  legal  requirements. 

EFFECTIVE  DATE:  February  2.  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Greg 
Rogers,  Investigative  Ser\'ices,  Office  of 
Investigations.  (202)  927-0525;  or  Mike 
Craig,  Chief,  Broker  Management 
Program,  Office  of  Field  Operations, 
(202)927-1684. 

SUPPLEMENTARY  INFORMATION: 

Background 

It  is  Customs  policy  to  periodically 
review  its  regulations  to  ensure  that 
they  are  as  accurate  and  up-to-date  as 
possible,  so  that  the  importing  and 
general  public  are  aware  of  Customs 
programs,  requirements,  and  procedures 
regarding  import-related  activities.  As 
part  of  this  review  policy,  Customs  has 
determined  that  certain  changes 
affecting  parts  10,  12.  19,  103.  111.  112, 
143.  146. 178,  and  191  of  the  Customs 
Regulations  (19  CFR  parts  10, 12, 19. 
103. 111. 112. 143. 146. 178, and  191) 
are  necessary  to  correct  referencing  and 
typographical  errors,  or  to  improve  the 
clarity  of  the  regulations.  Following  is  a 
summary  of  these  changes: 


Discussion  of  Changes 

Fingerprint  Form  References 

In  T.D.  93-18  (published  in  the 
Federal  Register  on  March  24, 1993.  at 
58  FR  15770),  Customs  amended  several 
sections  of  the  Customs  Regulations  (19 
CFR  chapter  I)  to  clarify  Customs 
position  regarding  the  submission  of 
fingerprints  when  individuals  apply  for 
certain  occupations  or  request  various 
identification  cards  necessitating  a 
fingerprint  records  check.  Six  sections 
of  the  Customs  Regulations  that  pertain 
to  employment  or  licensing  matters 
were  amended;  five  specifying  that  a 
particular  fingerprinting  form  was  to  be 
used  to  collect  the  fingerprints.  The 
Standard  Form  (SF)  87  fingerprint  form 
was  specified  at  §§  19.2(f),  111.12(a). 
112.42,  and  §  146.6(a)  of  the  Customs 
Regulations  (19  CFR  19.2(f).  111.12(a). 
112.42,  and  146.6(a)).  and  the  form  FD 
258  fingerprint  form  was  specified  at 
§  122.182(d).  It  has  come  to  Customs 
attention  that  designating  the  SF  87  for 
fingerprinting  purposes  at  §§  19.2(f), 
111.12(a),  112.42,  and  §  146.6(a)  is  in 
error.  This  document  corrects  those 
errors  and  explains  the  reason  different 
forms  are  used  to  collect  fingerprints. 

The  government  uses  different 
fingerprint  forms  for  different  purposes. 
The  Federal  Bureau  of  Investigation, 
which  processes  all  requests  for 
fingerprint  information,  uses  different 
form  numbers  and  color  codes  of  forms 
based  on  the  reason  the  background 
check  is  to  be  performed.  The  FD  258 
is  used  for  background  checks  for  a  non- 
government position,  such  as  when  the 
government  provides  a  license  to  a 
private  party.  The  SF  87  is  used  when 
a  backgroimd  check  is  required  for 
Federal  employment  or  a  security 
clearance. 

The  provisions  of  §  19.2(f)  pertain  to 
an  application  for  a  Customs  warehouse 
bond.  The  provisions  of  §  111.12(a) 
pertain  to  an  application  for  a  Customs 
broker's  license.  The  provisions  of 
§  112.42  pertain  to  an  application  for  an 
identification  card  for  a  licensed 
cartman  or  lighterman.  The  provisions 
of  §  146.6(a)  pertain  to  an  application  to 
activate  a  foreign  trade  zone.  None  of 
these  provisions  pertain  to  Federal 
employment  or  to  a  security  clearance. 
Thus,  the  use  of  the  FD  258,  and  not  the 
SF  87,  is  appropriate.  Accordingly,  the 
references  at  §§  19.2(f).  111.12(a). 
112.42,  and  §  146.6(a)  to  the  SF  87  will 
be  replaced  by  a  reference  to  the  FD  258. 
Also,  becau.se  Customs  is  beginning  to 
collect  fingerprints  electronically  at 
certain  locations,  a  proviso  allowing  for 
electronic  fingerprints  will  also  be 
added  to  these  sections. 
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Environmental  Protection  Agency  (EPA) 
Requirements 

Section  12.73  of  the  Customs 
Regulations  (19  CFR  12.73)  pertains  to 
motor  vehicle  and  engine  compliance 
with  Federal  antipollution  emission 
requirements.  Paragraph  (d)  of  this 
section  pertains  to  when  individuals 
and  businesses  must  import  certain 
motor  vehicles  through  an  independent 
conunercial  importer  (IQ).  This 
provision  was  amended  in  T.D.  88-40 
ostensibly  to  provide  that  only  ICIs  with 
valid  Environmental  Protection  Agency 
(EPA)  certificates  of  conformity  could 
import  nonconforming  vehicles  or 
engines.  Individuals  or  businesses  who 
previously  could  import  nonconforming 
vehicles  or  engines  are  now  required  to 
arrange  for  such  importations  through 
an  la  certificate  holder.  However,  the 
regulatory  text  adopted  was  overbroad 
in  its  reach  and  provided,  in  relevant 
part,  that  "*  *  *  an  individual  or 
business  *  *  *  may  not  enter  a  motor 
vehicle  to  which  EPA  emission 
reqturements  apply."  (Emphasis 
supplied.)  The  language  is  changed  in 
this  paragraph  to  clarify  that  individuals 
or  businesses  may  import  vehicles  into 
the  United  States  that  conform  with 
EPA  emission  requirements  and  that 
ICIs  are  required  only  if  the  vehicles  do 
not  conform  to  EPA  requirements. 

Section  12.74  of  the  Customs 
Regulations  (19  CFR  12.74)  pertains  to 
nonroad  engine  compliance  with 
Federal  anti(>ollution  emission 
requirements.  Paragraph  (b)(2)  of  this 
section  pertains  to  the  retention  and 
submission  of  records  to  Customs.  The 
paragraph  references  §  162.1c  of  the 
Customs  Regulations.  In  T.D.  98-56  (63 
FR  32946)  Customs  amended  the 
recordkeeping  requirements  formerly 
contained  in  part  162  by  creating  a  new 
part  163.  Record  retention  requirements 
are  now  set  forth  in  §  163.4.  "Hiis 
document  corrects  the  reference  in 
§  12.74(b)(2). 

Customs  Brokers  Permits 

Section  111.19  of  the  Customs 
Regulations  (19  CFR  111.19),  as 
amended  by  T.D.  00-17,  published  in 
the  Federal  Regiater  on  March  15,  2000 
(65  FR  13880),  discusses  both  district 
permits  and  national  permits'  for 
Customs  brokers.  At  paragraph  (e)  of 
this  section  a  reference  is  made  to  an 
application  for  "a  permit".  It  is  unclear 
in  this  paragraph  whether  the  refarence 
is  to  a  district  permit  or  a  national 
permit.  This  document  clarifies  that  the 
paragraph  relates  to  a  district  permit. 


Miscellaneous  Referencing  and 
Typographical  Errors 

In  §  10.31,  the  third  sentence  of 
paragraph  (a)(1)  is  supposed  to  be  the 
last  sentence  of  that  paragraph; 
however,  a  period  was  inadvertently 
placed  after  a  reference  to  a  Customs 
Form  description,  instead  of  a  comma, 
effectively  making  the  remaining  text  a 
fourth  sentence.  The  punctuation  error 
is  now  corrected. 

In  §  103.31,  the  third  sentence  of 
paragraph  (e)  makes  reference  to 
§  103.14(d).  Section  103.14  was 
redesignated  as  §  103.31  in  T.D.  96-36. 
Customs  inadvertently  failed  to  conform 
the  reference  within  the  sentence  to  the 
redesignated  §  103.31.  Accordingly,  the 
reference  in  §  103.31  to  §  103.14(d)  is 
now  corrected. 

Section  143.1(a)  references  a 
definition  for  Customs  brokers  at 
§  111.1(b).  Because  of  the  publication  of 
T.D.  00-17  discussed  above,  there  are 
no  longer  lettered  paragraphs  at  §  111.1; 
the  words  and  phrases  defined  are 
merely  listed  alphabetically. 
Accordingly,  the  reference  in  §  143.1(a) 
to  the  definition  for  Customs  broken  at 
§  111.1(b)  is  corrected  to  read  §  111.1. 

Section  178.2  describes  Customs 
information  collections  and  lists  the 
control  numbers  assigned  by  the  Office 
of  Management  and  Budget  for  these 
information  collections.  The  entry  for 
§  103.14  is  in  error,  because  this 
provision  was  redesignated  as  §  103.31 
in  T.D.  96-36.  Accordingly,  the 
reference  in  §  178.2  to  §  103.14  is 
corrected  to  read  §  103.31. 

Section  191.51  pertains  to  the 
completion  of  drawbade  claims.  In  T.D. 
98-16,  paragraph  (b)  of  this  section  was 
amended  to  provide  how  drawback 
claims  are  to  be  correctly  calculated. 
The  third  sentence  of  this  revision  was 
meant  to  be  parenthetical,  i.e.,  providing 
an  example  of  how  to  correctly  calculate 
the  substance  of  the  second  sentence. 
However,  the  closing  parenthesis  was 
mistakenly  placed  afier  the  fourth 
sentence,  which  has  a  different 
substance  than  the  second  sentence. 
This  typographical  error  is  corrected  by 
-removing  the  closing  parenthesis  fit>m 
the  end  of  the  fourth  sentence  and 
relocating  it  to  the  end  of  the  third 
sentence. 

Inapplicability  of  Public  Notice  and 
Conmient  Requirements,  Delayed 
E£Eective  Date  Requirements,  the 
Regulatory  Flexibility  Act,  and 
Executive  Order  12866 

Because  these  regulatory  amendments 
merely  correct  various  referencing  and 
typographical  errors  and  make  certain 
editorial  changes  to  improve  the  clarity 


of  the  regidations,  pursuant  to  5  U.S.C. 
553(b)(B),  notice  and  public  procedure 
are  unnecessary  and  contrary  to  public 
interest.  For  the  same  reasons,  the 
requirement  for  a  delayed  effective  date 
also  does  not  apply,  pursuant  to  5 
U.S.C.  553(d)(3).  Further,  because  this 
docimient  is  not  subject  to  5  U.S.C.  553, 
it  is  not  subject  to  the  provisions  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.  These  amendments  do  not  meet 
the  criteria  for  a  "significant  regulatory 
action",  as  specified  in  E.O.  12866. 

Drafting  Information 

The  principal  author  of  this  document 
was  Gregory  R.  Vilders,  Attorney,  Office 
of  Regulations  and  Rulings,  Regulations 
Brandi. 

ListofSul^ects 

19  CFR  Part  10 

Bonds,  Customs  duties  and 
inspection.  Entry  requirements.  Imports, 
Reporting  and  recordkeeping 
requirements. 

19  CFR  Part  12 

Air  pollution  control.  Customs  duties 
and  inspection,  Entry  requirements. 
Imports,  Reporting  and  recordkeeping 
requirements.  Restricted  merchandise. 
Vehicles. 

39  CFR  Port  19 

Customs  duties  and  inspection. 
Licensing,  Reporting  and  recordkeeping 
requirements.  Warehouses. 

19  CFR  Part  103 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Freedom  of  information. 
Privacy,  Reporting  and  recordkeeping 
requirements. 

19  CFR  Part  111 

Administrative  practice  and 
procedure,  Brokers,  Customs  duties  and 
inspection.  Licensing,  Reporting  and 
recordkeeping  requirements. 

19  CFR  Part  112 

Administrative  practice  and 
procedure.  Customs  duties  and 
inspection,  Freight  forwarders. 
Licensing,  Reporting  and  recordkeeping 
requirements. 

19  CFR  Part  143 

Customs  duties  and  inspection. 
Imports,  Reporting  and  recordkeeping 
requirements. 

19  CFR  Part  146 

Administrative  practice  and 
procedure.  Customs  duties  and 
inspection,  Foreign  trade  zones, 
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Reporting  and  recordkeeping 
requirements. 

19  CFR  Part  178 

Administrative  practice  and 
procedure,  Collection  of  information. 
Paperwork  requirements,  Reporting  and 
recordkeeping  requirements. 

19  CFR  Part  191 

Administrative  practice  and 
procedure,  Customs  duties  and 
inspection,  Drawback,  Reporting  and 
recordkeeping  requirements. 

Amendments  to  the  Regulations 

Parts  10,  12, 19, 103,  111,  112, 143, 
146, 178,  and  191,  Customs  Regulations 
(19  CFR  parts  10, 12, 19, 103,  111,  112, 
143, 146, 178,  and  191),  are  amended  as 
set  forth  below: 

PART  10— ARTICLES  CONDmONALLY 
FREE.  SUBJECT  TO  A  REDUCED 
RATE,  ETC. 

1.  The  general  authority  citation  for 
part  10  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  66, 
1202  (General  Note  22,  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS)). 
1321,  1481,  1484,  1498,  1508,  1623,  1624, 
3314; 


§10,31    [Amended] 

2.  In  §  10.31,  paragraph  (a)(1)  is 
amended  by  removing  the  period  at  the 
end  of  the  third  sentence  and  adding,  in 
its  place,  a  comma. 

PART  12— SPECIAL  CLASSES  OF 
MERCHANDISE 

1.  The  general  authority  citation  for 
part  12  and  the  specific  authority  for 
sections  12.73  and  12.74  continue  to 
read  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  66, 
1202  (General  Note  22,  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS)), 
1624; 

***** 

Sections  12.73  and  12.74  also  issued  imder 
19  U.S.C.  1484;  42  U.S.C.  7522,  7601; 

§12.73    [Amended] 

2.  In  §  12.73,  paragraph  (d)  is 
amended  by  removing  the  words  "to 
which  EPA  emission  requirements 
apply"  and  adding,  in  their  place,  the 
words  "which  does  not  conform  with 
EPA  emission  requirements". 

§12.74    [Amended] 

3.  In  §  12.74,  paragraph  (b)(2)  is 
amended  by  removing  the  reference 
"%  162.1c"  and  adding,  in  its  place,  the 
reference  "§163.4". 


PART  19— CUSTOMS  WAREHOUSES, 
CONTAINER  STATIONS  AND 
CONTROL  OF  MERCHANDISE 
THEREIN 

1.  The  general  authority  citation  for 
part  19  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  66, 
1202  (General  Note  22,  Harmonized  Tariff 
Schedule  of  the  United  States],  1624; 


§19.2    [Amended] 

2.  In  §  19.2,  paragraph  (f)  is  amended 
at  the  second  sentence  by  removing  the 
words  "Standard  Form  87"  wherever 
they  appear  and  adding,  in  their  place, 
the  words  "form  FD  258  or 
electronically  ". 

PART  103— AVAILABILITY  OF 
INFORMATION 

1.  The  general  authority  citation  for 
part  103  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301,  552.  552a;  19 
U.S.C.  66, 1624;  31  U.S.C.  9701. 


§103.31    [Amended] 

2.  In  §  103.31,  paragraph  (e)(1)  is 
amended  at  the  third  sentence  by 
removing  the  reference  "§  103.14(d)" 
and  adding,  in  its  place,  the  reference 
"paragraph  (d)  of  this  section". 

PART  111— CUSTOMS  BROKERS 

1.  The  general  authority  citation  for 
part  111  continues  to  read  as  follows: 

Authority:  19  U.S.C.  66, 1202  (General 
Note  22.  Harmonized  Tariff  Schedule  of  the 
United  States),  1624, 1641; 

§111.12    [Amended] 

2.  In  §  111.12,  paragraph  (a)  is 
amended  at  the  sixth  sentence  by 
removing  the  words  "Standard  Form 
87"  and  adding,  in  their  place,  the 
words  "form  FD  258  or  electronically". 

§111.19    [Amended] 

3.  In  §  111.19,  paragraph  (e)  is 
amended  by  adding  the  word  "district" 
before  the  word  "permit"  wherever  it 
appears. 

PART  112— CARRIERS,  CARTMEN. 
AND  UGHTERMEN 

1.  The  authority  citation  for  part  112 
continues  to  read  as  follows: 

Authority:  19  U.S.C.  66,  1551.  1565, 1623. 
1624. 

§112.42    [Amended] 

2.  Section  112.42  is  amended  at  the 
second  sentence  by  removing  the  words 
"Standard  Form  87"  and  adding,  in 
their  place,  the  words  "form  FD  258  or 
electronically". 


PART  143— SPECIAL  ENTRY 
PROCEDURES 

1.  The  authority  citation  for  part  143 
continues  to  read  as  follows: 

Authority:  19  U.S.C.  66,  1481,  1484. 1498. 
1624. 

§143.1    [Amended] 

2.  In  §  143.1,  paragraph  (a)  is 
amended  by  removing  the  reference 

"§  111.1(b)"  and  adding,  in  its  place,  the 
reference  "§111.1". 

PART  146— FOREIGN  TRADE  ZONES 

1.  The  authority  citation  for  part  146 
continues  to  read  as  follows: 

Authority:  19  U.S.C.  66,  81a-81u,  1202 
(General  Note  22,  Harmonized  Tariff 
Schedule  of  the  United  States),  1623, 1624. 

§146.6    [Amended] 

2.  In  §  146.6,  paragraph  (a)  is 
amended  at  the  fourth  sentence  by 
removing  the  words  "Standard  Form 
87"  and  adding,  in  their  place,  the 
words  "form  FD  258  or  electronically". 

PART  178— APPROVAL  OF 
INFORMATION  COLLECTION 
REQUIREMENTS 

1.  The  authority  citation  for  part  178 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  1624;  44 
U.S.C.  3501  et  seq. 

§178.2    [Amended] 

2.  hi  §  178.2,  in  the  "19  CFR  Section" 
column  the  section  number  "§  103.14" 
is  removed  and  the  section  number 

"§  103.31"  is  added  in  its  place. 

PART  191— DRAWBACK 

1.  The  general  authority  citation  for 
part  191  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  66, 1202 
(General  Note  22,  Harmonized  Tariff 
Schedule  of  the  United  States).  1313, 1624; 
***** 

2.  In  §  191.51,  paragraph  (b)  is  revised 
to  read  as  follows: 

§  191 .51    Completion  of  drawtMCk  claims. 

***** 

(b)  Drawback  due.  Drawback 
claimants  are  required  to  correctly 
calculate  the  amount  of  drawback  due. 
The  amoiuit  of  drawback  requested  on 
the  drawback  entry  is  generally  to  be  99 
percent  of  the  import  duties  eligible  for 
drawback.  (For  example,  if  $1,000  in 
import  duties  are  eligible  for  drawback 
less  1  percent  ($10),  the  amount  claimed 
on  the  drawback  entry  shoiUd  be  for 
$990.)  Claims  exceeding  99  percent  (or 
100%  when  100%  of  the  duty  is 
available  for  drawback)  will  not  be  paid 
until  the  calculations  have  been 


8768 Fedwal  Register/ Vol.  66.  No.  23 /Friday,  February  2,  2001/Rviles  and  Regulations 


collected  by  the  claimant.  Qaims  for 
less  than  99  percent  (or  100%  when 
100%  of  the  duty  is  available  for 
drawback)  will  be  paid  as  filed,  unless 
the  claimant  amends  the  claim  in 
accordance  with  §  191.52(c). 


RaynMnd  W.  Kelly, 

Commissionet  of  Customs. 

Approved;  January  8,  2001. 
TlBMrtky  E.  Skud, 

Acting  Deputy  Assistant  Secretary  of  the 
Treasury. 

[FR  Doc.  01-2784  Filed  2-1-01;  8:45  am] 


SOCIAL  SECURfTY  ADMINISTRATION 

20  CFR  Part  404 

Fadaral  OW-Ags,  SMTvlvora  and 
DIaaMMy  Inauranca  (1050-       ) 

CFR  Correction 

In  Title  20  of  the  Code  of  Fed»al 
Regulations,  parts  400  to  499,  revised  as 
of  April  1.  2000,  in  part  404,  subpart  P, 
appendix  1,  beginning  on  page  449,  in 
section  9.08  following  paragraph  D, 
remove  the  tables  up  to  section  10.00. 

[FR  Doc.  00-55522  Filed  2-1-01;  8:45  am] 

MLUNQCOOC  1MB-01-0 


DEPARTMENT  OF  THE  INTERIOR 
Buiaau  of  Indian  AfMra 

2S  CFR  Part  115 
RMIOTS-AEOO 

Tniat  ManaganiiMit  Rafonn:  Laaaing^ 
PannlMng,  Grazing,  Probata  «Ml 
Funda  HaM  in  Tniat 

AGBICY:  Bureau  of  Indian  Affain, 
Interior. 

ACTION:  Final  rule;  technical 
amendment. 

SUMMARY:  The  Department  of  the 
Interim,  Bureau  of  Indian  Aflkirs  (BIA) 
today  is  making  a  technical  amendment 
to  its  rulemaking  published  on  January 
22,  2001,  regardLig  Trust  Funds  for 
Tribes  and  Individual  Indians.  In 
formatting  explanatory  charts  for 
publication,  the  question  which  refers  to 
a  particidar  chart  r^arding  sources  of 
money  that  will  be  accepted  for  deposit 
into  a  trust  account  was  inadvertently 
omitted  from  the  published  regulation. 
The  technical  amendment  is  to  simply 
include  this  question  to  appropriately 
make  reference  to  the  explanatory  chart 
that  has  been  published.  This  question 


is  included  in  the  table  of  contents  and 
was  in  the  copy  of  the  regulation  placed 
on  public  display  before  publication. 

EFFKmVE  DATE:  March  23,  2001. 

FOR  FURTHER  MF0RMAT10N  CONTACT: 
Duncan  L.  Brown,  Office  of  the 
Secretary,  U.S.  Department  of  the 
Interior,  1849  C  Street,  NW,  MS  7229 
MIB,  Washington,  DC  20240, 
Telephone:  202/208-^582. 

SUPPLEMENTARY  INFORMATION:  This 
technical  amendment  simply  includes  a 
question,  already  included  in  the  table 
of  contents,  for  part  115  of  "Trust 
Managmnent  Reform:  Leasing/ 
Permitting,  Grazing,  Probate  and  Funds 
Held  in  Trust,"  as  published  on  January 
22,  2001,  66  FR  7068.  that  was 
inadvertently  omitted  from  the  text  of 
the  rule.  We,  therefore,  insert  this 
question  for  §  115.702  between  the  two 
charts  that  now  follows  §  115.701  as  this 
omitted  question  for  §  115.702  pertains 
to  (and  explains)  the  second  chart  only. 
Pursuant  to  5  U.S.C.  553(b),  public 
comment  is  not  required  for  this 
technical  amendment  as  this 
amendment  does  not  make  any 
substantive  regulatory  change  and 
simply  promotes  administrative 
efBciency  and  corrects  an  inadvertent 
omission  of  text.  Pursiiant  to  5  U.S.C. 
553(d),  the  rulemaking  will  take  effect 
inunediately  for  good  cause  as  the 
omission  of  the  question  for  §  115.702 
would  only  confuse  the  public  and 
defeat  the  efficiency  of  the  rulemaking. 

List  of  Subiects  in  25  CFR  Part  115 

Administrative  practice  and 
procedure,  Indians — business  and 
finance. 

For  the  reasons  stated  in  the 
preamble,  the  Department  of  the 
Interior,  Bureau  of  Indian  ASairs, 
Amends  25  CFR  part  115  as  follows: 

PART  115-[AMENDED] 

1.  The  authority  citation  for  part  115 
continues  to  read  as  follows: 

Authoiity:  R.S.  441.  as  amended,  R.S.  463, 
R.S.  465;  5  U.S.C  301;  25  U.S.C.  2;  25  U.S.C. 
9;  43  U.S.a  1457;  25  U.S.C.  4001;  25  U.S.C. 
161(a);  25  U.S.C.  162a;  25  U.S.C.  164;  Pub. 
L.  87-283;  Pub.  L.  97-100;  Pub.  L.  97-257; 
Pub.  L.  1Q3-412:  Pub.  L.  97-458;  44  U.S.C. 
3010  et  seq. 

2.  The  second  chart  in  §  115.701  is 
redesignated  as  §  115.702  and  the 
section  leading  and  introductory  text  are 
added  preceding  the  chart  to  read  as 
follows: 


§115.702    What  specific  aoufoes  or  money 
win  be  acosptsd  for  depcMlt  into  ■  trust 
account? 

We  must  accept  proceed  on  behalf  of 
tribes  or  individuals  frijm  the  following 
sources: 

•        •        •        •        • 

Dated:  January  26,  2001. 
James  McDivitt, 

Deputy  Assistant  Secretary— Indian  Affairs. 
[FR  Doc.  01-2737  Filed  2-1-01;  8:45  am) 
■HJJNG  COOK  4S10-W-M 


DEPARTMENT  OF  THE  TREASURY 
•upaau  of  AiMhol,  Tobacco  and 


27  CFR  Part  170 
fTD.  ATF-439] 
RM  1512-AC23 

Dalagatlon  of  AuttMrity  In  Part  170 

agency:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF),  Treasury. 
ACTION:  Treasury  decision,  final  rule. 

SUMMARY:  This  final  rule  places  all  ATF 
authorities  contained  in  part  170,  title 
27  Code  of  Federal  Regulations  (CFR), 
with  the  "appropriate  ATF  officer"  and 
requires  that  persons  file  dociunents 
required  by  27  CFR  part  170,  wiih  the 
"appropriate  ATF  officer."  Also,  this 
find  rule  removes  the  definitions  of, 
and  refetences  to,  specific  officers 
subordinate  to  the  Director. 
Concurrently  with  this  Treasury 
Decision,  ATF  Order  1130.20  is  being 
published.  Through  this  Order,  the 
Director  has  delegated  the  authorities  in 
27  CFR  part  170  to  the  appropriate  ATF 
officers  and  specified  the  ATF  officers 
with  whom  applications,  notices,  and 
reports  that  are  not  ATF  forms  are  filed. 
EFFECTIVE  OATE:  February  2,  2001. 
FOR  FURTHER  MFORMATION  CONTACT:  Lisa 
M.  Cesser,  Regulations  Division,  Bureau 
of  Alcohol,  Tobacco  and  Firearms,  650 
Massachusetts  Avenue  NW, 
Washington,  DC  20226,  (202-927-9347) 
or  e-mail  at  alctobdatfhq.atf.treas.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

Pursuant  to  Treasury  Order  120-01 
(formerly  221),  dated  June  6. 1972,  the 
Secretary  of  the  Treasury  delegated  to 
the  Director  of  the  Bureau  of  ^cohol. 
Tobacco  and  Firearms  (ATF),  the 
authority  to  enforce,  among  other  laws, 
the  provisions  of  chapter  51  of  the 
IntOTnal  Revenue  Code  of  1986  (IRC). 
The  Director  has  subsequently 
redelegated  certain  of  these  authorities 
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to  apprOf  riate  subottdinate^ottcdMi'liy  r } 
way  of  various  meani,  inchltteg>by''  ''"• 
regulation,  ATF  delegation  orders, 
regional  directives,  or  other  delegation 
docimients.  As  a  result,  to  ascertain 
what  particular  officer  is  authorized  to 
perform  a  particiilar  function  under 
chapter  51,  each  of  these  various 
delegation  instnunents  must  be 
consulted.  Similarly,  each  time  a 
delegation  of  authority  is  revoked  or 
redelegated,  each  of  the  delegation 
documents  must  be  reviewed  and 
amended  as  necessary. 

ATF  has  determined  that  this 
multiplicity  of  delegation  instruments 
complicates  and  hinders  the  task  of 
determining  which  ATF  officer  is 
authorized  to  perform  a  particular 
function.  ATF  also  believes  these 
multiple  delegation  instruments 
exacerbate  the  administrative  burden 
associated  with  maintaining  up-to-date 
delegations,  resulting  in  an  imdue  delay 
in  reflecting  current  authorities. 

Accordingly,  this  final  rule  rescinds 
all  authorities  of  the  Director  in  27  CFR 
part  170  that  were  previously  delegated 
and  places  those  authorities  with  the 
"appropriate  ATF  officer."  Most  of  the 
authorities  of  the  Director  that  were  not 
previously  delegated  are  also  placed 
with  the  "appropriate  ATF  officer." 
Along  with  this  final  rule,  ATF  is 
publishing  ATF  Order  1130.20, 
Delegation  Order — Delegation  of  the 
Director's  Authorities  in  Part  170, 
Miscellaneous  Regulations  Relating  To 
Liquor,  which  delegates  certain  of  these 
authorities  to  the  appropriate 
organizational  level.  The  e^ct  of  these 
changes  is  to  consolidate  all  delegations 
of  authority  in  part  170  into  one 
delegation  instrument.  This  action  both 
simplifies  the  process  for  determining 
which  ATF  officer  is  authorized  to 
perform  a  particular  function  and 
facilitates  the  updating  of  delegations  in 
the  futiue.  As  a  result,  delegations  of 
authority  will  be  reflected  in  a  more 
timely  and  user-friendly  manner. 

In  addition,  this  final  rule  amends 
part  170  to  provide  that  the  submission 
of  documents  other  than  ATF  forms 
(such  as  letterhead  applications,  notices 
and  reports)  must  be  filed  with  the 
"appropriate  ATF  officer"  identified  in 
ATF  Order  1130.20.  These  changes  will 
facilitate  the  identification  of  the  officer 
with  whom  forms  and  other  required 
submissions  are  filed. 

This  final  rule  also  makes  various 
technical  amendments  to  Subpart  C  of 
27  CFR  part  170.  Specifically,  the 
authority  citation  for  part  170  has  been 
removed  and  the  authority  citation  for 
Subpart  C  has  been  revis^.  In  addition, 
a  new  §  170.42  is  added  to  recognize  the 
authority  of  the  Director  to  delegate 


regulatory  authorities  in  part  170  and  to 
identify  ATF  Order  1130.2P  as  the 
instrument  reflecting  such  delegations. 
Also,  §  170.43  is  amended  to  provide 
that  the  instructions  for  an  ATF  form 
identify  the  ATF  officer  with  whom  it 
must  be  filed.  In  addition,  §  170.43  is 
amended  to  correct  the  address  to  which 
requests  for  forms  should  be  mailed. 

ATF  intends  to  make  similar  changes 
in  delegations  to  all  other  parts  of  27 
CFR  through  separate  rulemakings.  By 
amending  the  regulations  part  by  part, 
rather  than  in  one  large  rulemaking 
document  and  ATF  Order,  ATF 
minimizes  the  time  expended  in 
notifying  interested  parties  of  ciurent 
delegations  of  authority. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1995,  Pubhc  Law  104- 
13,  44  U.S.C.  Chapter  35,  and  its 
implementing  regulations,  5  CFR  part 
1320,  do  not  apply  to  this  final  rule 
because  there  are  no  new  or  revised 
recordkeeping  or  reporting 
requirements. 

Regulatory  Flexibility  Act 

Because  no  notice  of  proposed 
rulemaking  is  required  for  this  rule 
under  the  Admiiiistrative  Procedures 
Act  (5  U.S.C.  553),  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  do  not  apply.  We  sent  a  copy  of 
this  final  rule  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  in  accordance  with  26 
U.S.C.  7805(f).  We  received  a  comment 
about  specifying  the  reason  why  the 
Regulatory  Flexibility  Act  does  not 
apply  and  have  addressed  their  concern. 

Executive  Order  12866 

It  has  been  determined  that  this  final 
rule  is  not  a  significant  regulatory  action 
as  defined  in  Executive  Order  12866. 
Accordingly,  this  proposal  is  not  subject 
to  the  analysis  required  by  this 
Executive  Order. 

Administrative  Procedure  Act 

Because  this  final  rule  merely  makes 
technical  amendments  and  conforming 
changes  to  improve  the  clarity  of  the 
regulations,  it  is  imnecessary  to  issue 
this  final  rule  with  notice  and  public 
procedure  under  5  U.S.C.  553(b). 
Similarly,  because  of  the  nature  of  this 
final  rule,  good  cause  is  foimd  that  it  is 
unnecessary  to  subject  this  final  rule  to 
the  effective  date  limitation  of  5  U.S.C. 
553(d). 

Drafting  Information 

The  principal  author  of  this  document 
is  Lisa  M.  Cesser,  Regulations  Division, 


Bureau  of  Alcohol ,  Tobacco  and       --r 
Firearms. 

List  of  Subjects  in  27  CFR  Part  170 

Alcohol  and  alcoholic  beverages. 
Authority  delegations,  Distilled  spirits, 
Liquors,  Packaging  and  containers. 
Penalties,  Reporting  and  recordkeeping 
requirements,  Seizures  and  forfeitiires, 
Stills. 

Authority  and  Issuance 

Title  27,  Chapter  I,  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  170— MISCELLANEOUS 
REGULATIONS  RELATING  TO  LIQUOR 

Paragraph  1.  Remove  the  authority 
citation  for  part  1 70  and  revise  the 
authority  citation  for  Subpart  C  to  read 
as  follows: 

Authority:  26  U.S.C.  5002.  5101.  5102, 
5179,  5291,  5601,  5615,  5687,  7805. 

f  170.42    [Addsd] 

Par.  2.  Add  a  new  §  170.42  in  Subpart 
C  to  read  as  follows: 

f  170.42    DelegsMons  of  the  Dtrsctof . 

All  of  the  regxilatory  authorities  of  the 
Director  contained  in  this  part  are 
delegated  to  appropriate  ATF  officers. 
These  ATF  officers  are  specified  in  ATF 
Order  1130.20,  Delegation  Order- 
Delegation  of  the  Director's  Authorities 
in  27  CFR  Part  170— Miscellaiieous 
Regulations  Relating  to  Liquor.  ATF 
delegation  orders,  such  as  ATF  Order 
1130.20,  are  available  to  any  interested 
person  by  mailing  a  request  to  the  ATF 
Distribution  Center,  P.O.  Box  5950, 
Springfield,  Virginia  22150-5950,  or  by 
accessing  the  ATF  web  site 
(http://www.atf.treas.gov/). 

ff170.43, 170.47, 170.49    [Amsmtod] 

Par.  3.  Amend  part  170  by  removing 
the  word  "Director"  or  the  words 
"regional  director  (compliance)"  each 
place  they  appear  and  add,  in  their 
place,  the  words  "appropriate  ATF 
officer"  in  the  following  places: 

a.  Section  170.43(a); 

b.  Section  170.47(a)  and  (c);  and 

c.  Section  170.49(a),  (b)  and  (c). 

f  170.43    [Amsndsd] 

Par.  4.  Amend  §  170.43  as  follows: 

a.  Add  the  sentence  "The  form  will  be 
filed  in  accordance  with  the  instructions 
for  the  form."  at  the  end  of  paragraph 

(a); 

b.  Remove  paragraph  (b);  and 

c.  Redesignate  paragraph  (c)  as 
paragraph  (b)  and  revise  it  to  read  as 
follows: 

1170.43    Forms  prescribed. 
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(b)  Forms  may  be  requested  from  the 
ATP  Distribution  Center,  P.O.  Box  5950, 
Springfield,  Virginia  22150-5950,  or  by 
accessing  the  ATF  web  site  (http:// 
www.atf.treas.gov/). 


S  170.45    [Amended] 

Par.  5.  Amend  §  170.45  by  removing 
the  definitions  of  "ATF  officer"  and 
"Regional  director  (compliance)"  and  by 
adding  and  listing  alphabetically,  the 
new  definition,  "Appropriate  ATF 
officer,"  to  read  as  follows: 

f  170.45    Meenlng  of  Tenms. 

•        *         *        •        * 

Appropriate  ATF  Officer.  An  officer 
or  employee  of  the  Bureau  of  Alcohol, 
Tobaoco  and  Firearms  (ATF)  authorized 
to  perform  any  functions  relating  to  the 
administration  or  enforcement  of  this 
part  by  ATF  Order  1130.20.  Delegation 
Order — Delegation  of  the  Director's 
Authorities  in  27  CFR  Part  170  " 
Miscellaneous  Regulations  Relating  to 
Liquor. 


1170.55    [Amended] 

Par.  6.  In  §  170.55,  revise  paragraph 
(a)  and  the  first  sentence  of  paragraph 
(c)  to  read  as  follows: 

1170.55    Regietryofstiileanddictiiling 
apperatus. 

(a)  General.  Every  person  having 
possession,  custody,  or  control  of  any 
still  or  distilling  apparatus  set  up  shall, 
immediately  on  its  being  set  up,  register 
the  still  or  distilling  apparatus,  except 
that  a  still  or  distilling  apparatus  not 
used  or  intended  for  use  in  the 
distillation,  redistillation,  or  recovery  of 
distilled  spirits  is  not  required  to  be 
registered.  Registration  may  be 
accomplished  by  describing  the  still  or 
distilling  apparatus  on  the  registration 
or  permit  application  prescribed  in  this 
chapter  for  qualification  under  26  U.S.C. 
chapter  51  or,  if  qualification  is  not 
required  under  26  U.S.C.  chapter  51,  on 
a  letter  application,  and  filing  the 
application  with  the  appropriate  ATF 
officer.  Approval  of  the  application  by 
the  appropriate  ATF  officer  will 
constitute  registration  of  the  still  or 
distilling  apparatus. 
•        •        *        ♦        • 

(c)  Change  in  location  or  ownership. 
Where  any  distilling  apparatus 
registered  imder  this  section  is  to  be 
removed  to  another  location,  sold  or 
otherwise  disposed  of,  the  registrant 
shall,  prior  to  the  removal  or 
disposition,  file  a  letter  notice  with  the 
appropriate  ATF  officer.  *  *  * 


S  170.59    [Amended] 

Par.  7.  Amend  the  last  sentence  of 
§  170.59  by  adding  the  word 
"appropriate"  in  front  of  the  words 
"ATF  officer." 

Signed:  October  30,  2000. 
Bradley  A.  Buckles, 
Director. 

Approved:  December  14,  2000. 
Helen  B.  Belt, 

Acting  Deputy  Assistant  Secretary 
(Regulatory,  Tariff  and  Trade  Enforcement). 
[FR  Doc.  01-2782  Filed  2-1-01;  8:45  am] 
aaUNG  CODE  4t10-41-^ 


DEPARTMENT  OF  EDUCATION 

34  CFR  Part  300 

Aasiatance  to  Stataa  for  ttM  Education 
of  CtiUdran  WWt  Disabilitiea;  Delay  of 
Effactiw  Data 

AGENCY:  Department  of  Education. 

ACTION:  Final  regulations;  delay  of 
effective  date. 

SUMMARfY:  In  accordance  with  the 
memorandum  of  January  20,  2001,  from 
the  Assistant  to  the  President  and  Chief 
of  Staff,  entitled  "Regulatory  Review 
Plan,"  this  regulation  temporarily 
delays  the  effective  date  of  the 
regulations  entitled  Assistance  to  States 
for  Education  of  Children  With 
Disabilities  published  in  the  Federal 
Register  on  January  8.  2001  (66  FR 
1474). 

EFFECTIVE  DATE:  The  effective  date  of  the 
regulations  amending  34  CFR  Part  300 
published  at  66  FR  1474.  January  8, 
2001  is  delayed  60  days  from  February 
9.  2001  until  April  10.  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  C.  Depew,  Acting  Assistant 
General  Counsel  for  Regulations,  Office 
of  the  General  Counsel,  U.S.  Department 
of  Education,  400  Maryland  Avenue, 
SW..  room  6E227.  FB-6,  Washington, 
DC  20202-2241.  Telephone:  (202)  401- 
8300. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS) at  1-800-877-8339. 

Dated:  January  24,  2001. 
Rod  Paige, 

Secretary  of  Education. 
[FR  Doc.  01-2761  Filed  2-1-01;  8:45  am] 

BUJNQ  COOE  4000-01-P 


DEPARTMENT  OF  EDUCATION 

34  CFR  Part  361 

State  Vocational  Rehabilitation 
Services  Program;  Delay  of 
Implementation  Date 

AGENCY:  Department  of  Education. 
ACTION:  Final  regulations;  delaj^of 
implementation  date. 

SUMMARY:  In  accordance  with  the 
memorandum  of  January  20,  2001,  from 
the  Assistant  to  the  President  and  Chief 
of  Staff,  entitled  "Regidatory  Review 
Plan,"  this  regulation  amends  the 
implementation  date  of  the  regulations 
entitled  State  Vocational  Rehabilitation 
Services  Program  published  in  the 
Federal  Register  on  January  22,  2001 
(66  FR  7250)  with  respect  to  the 
voluntary  implementation  of  the 
regulations  by  States  prior  to  the 
effective  date  of  the  regulations. 
EFFECTIVE  DATE:  The  effective  date  of  the 
regulations  amending  34  CFR  Part  361 
published  at  66  FR  7250,  January  22. 
2001.  continues  to  be  October  1.  2001, 
unless  amended  as  a  result  of  the  review 
of  these  regulations. 

Implementation  Date:  These 
regulations  may  be  implemented  by 
States  April  3,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  C.  Depew,  Acting  Assistant 
General  Coimsel  for  Regulations,  Office 
of  the  General  Coimsel,  U.S.  Department 
of  Education,  400  Maryland  Avenue, 
SW.,  room  6E227,  FB-6,  Washington, 
DC  20202-2241.  Telephone:  (202)  401- 
8300. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339. 

Dated:  January  25,  2001. 
Rod  Paige, 

Secretary  of  Education. 
[FR  Doc.  01-2780  Filed  2-1-01;  8:45  am] 

BHJJNQ  COM  4000-01-r 


DEPARTMENT  OF  EDUCATION 

34  CFR  Part  381 

State  Vocational  Rehabilitation 
Servicea  Program;  Delay  of  Effective 
Date 

agency:  E)epartment  of  Education. 
ACTION:  Final  regulations;  delay  of 
effective  date. 

SUMMARY:  In  accordance  with  the 
memorandum  of  January  20,  2001  (66 
FR  7702,  January  24,  2001),  from  the 
Assistant  to  the  President  and  Chief  of 
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Staff,  entitled  "Regulatory  Review 
Plan,"  this  regulation  temporarily 
delays  the  effective  date  of  the 
regulations  entiUed  State  Vocational 
Rehabilitation  Services  Program 
published  in  the  Federal  Register  on 
January  17,  2001  (66  FR  4380). 
EFFECTIVE  DATE:  The  effective  date  of  the 
regulations  amending  34  CFR  Part  361 
published  at  66  FR  4380,  January  17, 
2001  is  delayed  for  60  days  until  April 
17,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  C.  Depew,  Acting  Assistant 
General  Counsel  for  Regulations,  Office 
of  the  General  Counsel,  U.S.  Department 
of  Education,  400  Maryland  Avenue. 
SW..  room  6E227,  FB-6.  Washington, 
DC  20202-2241.  Telephone:  (202)  401- 
8300. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339. 

Dated:  January  26,  2001. 
Rod  Paige, 

Secretary  of  Education. 
[FR  Doc.  01-2699  Filed  2-1-01;  8:45  am] 
BILLING  COOE  4000-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Adminiatration 
42  CFR  Parte  41 1  and  424 

[HCFA-1809-F2] 

Medicare  and  Medicaid  Programs; 
Physicians'  Referrals  to  Health  Care 
Entities  With  Which  They  Have 
Financial  Relationahips:  Delay  of 
Effective  Date  of  Hnal  Rute  and 
Tachnicai  Amendment 

agency:  Health  Care  Financing 
Administi-ation  (HCFA),  DHHS. 
ACTION:  Delay  of  effective  date  of  final 
rule  and  technical  amendment. 

SUMMARY:  In  accordance  with  the 
memorandum  of  January  20.  2001,  from 
the  Assistant  to  the  President  and  Chief 
of  Staff,  entitied  "Regulatory  Review 
Plan,"  published  in  the  Federal  Register 
on  January  24,  2001.  this  action 
temporarily  delays  for  60  days  the 


effective  date  of  revised  §  424.22 
contained  in  the  rule  entitied  "Medicare 
and  Medicaid  Programs;  Physicians' 
Referrals  to  Health  Care  Entities  With 
Which  They  Have  Financial 
Relationships."  published  in  the 
Federal  Register  on  January  4,  2001  (66 
FR  856).  That  rule  prohibits  physicians 
from  referring  patients  for  the  furnishing 
of  certain  designated  health  services  to 
health  care  entities  with  which  they  (or 
their  immediate  family  members)  have 
financial  relationships  under  the 
Medicare  and  Medicaid  programs. 
Home  health  services  are  a  designated 
healtli  service.  Section  424.22  revises 
the  physician  certification  and  plan  of 
treatment  requirements  for  home  health 
services  to  comply  with  provisions  in 
section  1877  of  the  Social  Security  Act 
(the  Act).  Section  424.22,  which  would 
have  become  effective  February  5,  2001, 
will  now  become  effective  April  6,  2001. 

The  60-day  delay  in  effective  date  is 
necessary  to  give  Department  officials 
the  opporttmity  for  further  review  and 
consideration  of  new  regulations, 
consistent  with  the  Assistant  to  the 
President's  memorandum  of  January  20, 
2001. 

DATES:  The  effective  date  of  the  revision 
to  paragraph  (d)  and  the  removal  of 
paragraphs  (e),  (f),  and  (g)  in  §424.22  of 
the  final  rule  entiUed  "Physicians" 
Referrals  to  Health  Care  Entities  With 
Which  They  Have  Financial 
Relationships,"  published  in  the 
Federal  Register  on  January  4.  2001  (66 
FR  856),  is  delayed  for  60  days,  from 
February  5,  2001  to  a  new  effective  date 
of  April  6,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joanne  Sinsheimer,  Center  for  Health 
Plans  and  Providers,  Health  Care 
Financing  Administration,  7500 
Seciuity  Boulevard,  Baltimore, 
Maryland  21244,  (410)  786-4620. 
SUPPlfMENTARY  INFORMATION: 

Technical  Correction 

In  FR  Doc.  01-4  of  January  4,  2001  (66 
FR  856),  there  was  a  technical  error.  In 
amendatory  instruction  niunber  2,  in 
colunm  three,  on  page  962,  we  correctiy 
stated  that  in  §  424.22,  paragraph  (d) 
was  revised  and  paragraphs  (e),  (f),  and 
(g)  were  removed.  We  intended  that 
these  changes  would  take  effect  at  the 


same  time,  that  is,  February  5,  2001 
(now  being  delayed  until  April  6,  2001). 
However,  in  the  "Effective  date"  section 
of.the  January  4,  2001  final  rule,  we 
indicated  that  only  paragraph  (d)  of 
§  424. 22^  would  take  effect  February  5, 
2001  (now  April  6.  2001).  We  failed  to 
state  that  the  removal  of  paragraphs  (e), 
(f),  and  (g)  of  §  424.22  would  also  be 
effective  February  5,  2001  (now  April  6, 
2001).  This  docimient  corrects  that 
error. 

The  exceptions  in  §  424.22(e)  through 
(g)  have  been  superseded  by  section 
1877  of  the  Act.  As  noted  in  the 
preamble  to  the  January  4,  2001  final 
rule,  we  believe  that  we  do  not  have  the 
legal  authority  to  retain  these  exceptions 
in  any  meaningful  way.  We  therefore 
explained  that  we  did  not  intend  to 
include  the  exceptions  in  the  revised 
home  health  certification  regulations  (66 
FR  936-937).  As  we  pointed  out  in  the 
preamble  to  the  January  9,  1998 
proposed  rule  (63  FR  1680).  even  if  a 
physician  and  a  home  health  agency  are 
involved  in  an  arrangement  that  meets 
one  of  the  home  health  exceptions  at 
issue,  the  arrangement  simultaneously 
remains  subject  to  the  requirements  in 
section  1877  of  the  Act. 

Correction  of  Error  in  the  Preamble 

On  page  856,  in  column  two,  the 
"Effective  date"  section  is  corrected  to 
read  as  follows: 

"Effective  date:  The  regidations 
delineated  in  Phase  I  of  this  rulemaking 
are  effective  on  January  4,  2002.  except 
for  the  revision  to  paragraph  (d)  and  the 
removal  of  paragraphs  (e).  (f).  and  (g)  in 
§  424.22.  which  are  effective  April  6. 
2001." 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773  Medicare — Hospital 
Insurance  Program;  No.  93.774,  Medicare — 
Supplementary  Medical  Insurance  Program; 
No.  93.778,  Medical  Assistance  Program) 

Dated:  January  26,  2001. 
Michael  McMuUan, 

Acting  Deputy  Administrator,  Health  Care 
Financing  Administration. 

Approved:  January  30,  2001. 
David  Satcher,  ' 

Acting  Secretary. 

IFR  Doc.  01-2937  Filed  2-1-01;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  put>lic  of  tfie  proposed 
Issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
mie  making  pnor  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  0(K-AEA-05] 

Establiehment  of  Class  E  Airspace; 
Rome,  NY 

agency:  Federal  Aviation 

Administration  [FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  action  proposes  to 
establish  Class  E  airspace  at  Griffis 
Airpark,  Rome,  NY.  Development  of 
Standard  Instrument  Approach 
Procedures  (SIAP),  for  Griffis  Airpark 
has  made  this  action  necessary. 
Controlled  airspace  extending  upward 
from  700  feet  Above  Groimd  Level 
(AGL)  is  needed  to  contain  aircraft 
executing  an  instrument  approach.  The 
area  would  be  depicted  on  aeronautical 
charts  for  pilot  reference. 
DATES:  Comments  must  be  received  on 
or  before  March  5,  2001. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
Airspace  Branch,  AEA-520.  Docket  No. 
OO-AEA-5.  F.A.A.  Eastern  Region,  1 
Aviation  Plaza,  Jamaica,  NY,  11434- 
4809. 

The  ofBcial  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
AEA-7,  F.A.A.  Eastern  Region,  1 
Aviation  Plaza,  Jamaica,  NY,  11434- 
4809.  An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Airspace  Branch,  AEA-520, 
F.A.A.  Eastern  Region,  1  Aviation  Plaza, 
Jamaica,  NY,  11434-4809. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Francis  T.  Jordan,  Jr.,  Airspace 
Specialist,  Airspace  Branch,  AEA-520, 
F.A.A.  Eastern  Region,  1  Aviation  Plaza, 
Jamaica  NY,  11434-4809:  telephone; 
(718)553-4521. 
SUPPI^MENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 


by  submitting  such  written  data,  views, 
or  argiiments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy-related  aspects  of  the 
proposal.  Communications  should 
identify  the  airspace  docket  number  and 
be  submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  action  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  00- 
AEA-05.  The  postcard  will  be  date/time 
stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  before 
taking  action  on  the  proposed  rule.  The 
proposal  contained  in  this  action  may 
be  changed  in  light  of  comments 
received.  All  comments  submitted  will 
be  available  for  examination  in  the 
Rules  Docket  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  pubUc 
contact  with  the  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
the  Regional  Counsel,  AEA-7,  F.A.A. 
Eastern  Region,  1  Aviation  Plaza, 
Jamaica,  NY  11434-4809. 
Communications  must  identify  the 
docket  nimiber  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRMs  should  also 
request  a  copy  of  Advisory  Circular  No. 
11— 2 A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
establish  Class  E  airspace  at  Rome,  NY. 
Standard  Instnmient  Approach 
Procedures  (SlAPs)  have  been 
developed  for  Griffis  Airpark,  Rome, 
NY.  Controlled  airspace  extending 
upward  bom  700  feet  AGL  is  needed  to 


accommodate  the  SIAPs  and  for 
Instrument  Flight  Rules  operations  at 
the  airport.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surfece  are  published  in 
Paragraph  6005  of  FAA  Order  7400.9H, 
dated  September  1,  2000,  and  effective 
September  16,  2000,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  docimient  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  teclmical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  would  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  Part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113,- 
40120;  EO  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389. 

fTI.I    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  order  7400.9H  dated 
September  1,  2000,  and  effective 
September  16,  2000,  is  proposed  to  be 
amended  as  follows: 
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Paragmph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AEANYES.Rome    NY  [NEW] 

Griffis  Airpark,  Rome.  NY  (431401.68N/ 
0752425.30W 
That  airspace  extending  upward  from  700 
feet  above  the  surface  wiUiin  a  6  mile  radius 
of  Griffis  Airpark.  Rome,  NY 
*         *         *         • 

Issued  in  Jamaica.  New  York  on  January  5. 
2001. 
F.D.  Hatfield, 

Manager,  Air  Traffic  Division,  Eastern  Region. 
[FR  Doc.  01-1856  Filed  2-1-01;  8:45  am] 

BHJJNO  CODE  401»-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  OO-AEA-13] 

Establishment  of  Class  E  Airspace; 
HarrisontMirg,  VA 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTKW:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  action  proposes  to 
establish  Class  E  airspace  at 
Harrisonburg,  VA.  A  helicopter  Point  in 
Space  approach,  has  been  developed  for 
Rockingham  Memorial  Hospital, 
Harrisonbiug,  VA.  Controlled  airspace 
extending  upward  from  700  feet  to  1200 
feet  Above  Ground  Level  (AGL)  is 
needed  to  contain  aircraft  executing  the 
approach.  This  action  proposes  to 
establish  Class  E  airspace  to  include  the 
Point  in  Space  approach  to  Rockingham 
Memorial  Hospital  Heliport.  The  area 
would  be  depicted  on  aeronautical 
charts  for  pilot  reference. 
DATES:  Comments  must  be  received  on 
or  before  March  5,  2001. 
ADDRESSES:  Send  conunents  on  the 
proposal  in  triplicate  to:  Manager, 
Airspace  Branch,  AEA-520,  Docket  No. 
OO-AEA-13,  F.A.A.  Eastern  Region,  1 
Aviation  Plaza,  Jamaica,  NY  11434- 
4809. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
AEA-7,  F.A.A.  Eastern  Region,  1 
Aviation  Plaza,  Jamaica,  NY  11434- 
4809.  An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Airspace  Branch,  AEA-520, 
F.A.A.  Eastern  Region,  1  Aviation  Plaza, 
Jamaica,  NY  11434-4809. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Francis  T.  Jordan,  Jr.,  Airspace 


Specialist,  Airspace  Branch,  AEA-520, 
F.A.A.  Eastern  Region,  1  Aviation  Plaza. 
Jamaica.  NY  11434-4809;  telephone: 
(718) 553-4521. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argimients  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overaU 
regulatory,  economic,  environmental, 
and  energy-related  aspects  of  the 
proposal.  Communications  should 
identify  the  airspace  docket  number  and 
be  submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  action  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  OO- 
AEA-13".  The  postcard  vfiti  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  before 
taking  action  on  the  proposed  rule.  The 
proposal  contained  in  this  action  may 
be  changed  in  light  of  comments 
received.  All  comments  submitted  will 
be  available  for  examination  in  the  riiles 
Docket  both  before  and  after  the  closing 
date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  the  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
the  Regional  Counsel,  AEA-7.  F.A.A. 
Eastern  Region,  1  Aviation  Plaza, 
Jamaica,  NY,  11434-4809. 
Communications  must  identify  the 
docket  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  mailing 
list  for  fiiture  NPRMs  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
establish  Class  E  airspace  area  at 
Harrisonbiug,  A  RNAV  Point  in  Space 
Approach  has  been  developed  for 
Rockingham  Memorial  Hospital 


Heliport,  Harrisonburg,  VA.  Controlled 
airspace  extending  upward  from  700 
feet  AGL  is  needed  to  accommodate  the 
approach.  Class  E  airspace  designations 
for  airspace  areas  extending  upward 
from  700  feet  or  more  above  the  surface 
are  published  in  Paragraph  6005  of  FAA 
Order  7400.9H,  dated  September  1, 
2000,  and  effective  September  16,  2000, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation— (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979)  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  would  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Fait  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  Part  71  as 

follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  EO  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389. 

S71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation  order 
7400.9H  dated  September  1,  2000,  and 
effective  September  16,  2000,  is 
proposed  to  be  amended  as  follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

AEAVAE5    Harriaonburg.  VA  [NEW] 

Rockingham  Memorial  Hospital  Heliport 
(Lat.  3826.898N-long  07852.683W) 
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That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6  mile  radius 
of  Rockingham  Memorial  Hospital  Heliport. 


Issued  in  Jamaica,  New  York  on  January  5, 
2001. 

FJ).  Hatfield, 

Manager.  Air  Traffic  Division,  Eastern  Region. 
[FR  Doc.  01-1854  Filed  2-1-01;  8:45  am) 
■HJJNa  COOe  4S10-13-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  100 

PB  Doeiwt  98-21;  FCC  0(M26] 

Non-Confonning  Use  of  Direct 
Broadcast  Satalltte  Servica  Spactrum 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Federal  Communications 
Commission  is  evaluating  the  rules  and 
regulations  governing  the  Direct 
Broadcast  Satellite  service.  Since  the 
Notice  of  Proposed  Rulemaking  was 
adopted  in  1998,  new  issues  have  arisen 
concerning  non-conforming  use  of  the 
spectnmi  allocated  to  the  Direct 
Broadcast  Satellite  service.  This  Public 
Notice  seeks  comment  on  this 
additional  issue. 

DATES:  Conunents  may  be  filed  on  or 
before  March  5,  2001;  Reply  Comments 
may  be  filed  on  or  before  March  14, 
2001. 

ADDRESSES:  Electronic  comments  may 
be  filed  using  the  Commission's 
Electronic  Comment  Filing  System 
(ECFS).  Comments  filed  through  the 
ECFS  can  be  sent  as  an  electronic  file 
via  Internet  to  http://www.fcc.gov/e-file/ 
ecfs.html.  All  other  filings  must  be  sent 
to  Office  of  the  Secretary,  Federal 
Communications  Commission,  445  12th 
St.,  SW.,  rm.  TW-A325,  Washington, 
DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Selina  Khan  of  the  International  Bureau 
at  202-418-7282. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Public 
Notice  in  IB  Docket  No.  98-21,  FCC  00- 
426  (released  December  8,  2000). 

On  February  26,  1998,  the 
Commission  released  a  Notice  of 
Proposed  Rulemaking  ^  (Part  100 
Notice)  seeking  comment  on  its 


proposal  to  integrate  the  direct 
broadcast  satellite  ("DBS")  service  rules 
incorporated  in  part  100  of  the 
Commission's  niles  into  part  25 
(Satellite  Communications)  and  to 
streamline  and  eliminate  any 
unnecessary  DBS  rules.  In  addition,  the 
Commission  sought  comment  on  its 
proposal  to  apply  the  revised  part  1 
general  auction  rules  to  DBS  and 
eliminate  separate  DBS  auction  rules. 
By  applying  the  parts  1  and  25 
application  processing  and  licensing 
procedures  to  the  DBS  service,  the 
Conunission  seeks  to  simplify 
procedures  applicable  to  DBS,  ehminate 
unnecessary  paperwork,  and  harmonize 
the  DBS  licensing  process  with  the 
licensing  processes  for  other  satellite 
services. 

The  Commission  received  significant 
comment  on  the  issues  raised  in  this 
proceeding.  Since  that  time,  however, 
another  issue  has  arisen  as  a  result  of 
the  continuing  evolution  of  the  DBS 
industry.  In  particular,  the  public  has 
made  inquires  about  other  potential 
uses  of  DBS  spectrum.  Accordingly,  by 
this  Public  Notice,  the  Conunission 
seeks  to  augment  the  record  in  the  Part 
100  Notice  on  this  issue.  Specifically, 
we  seek  additional  comment  on  the 
issue  of  non-conforming  uses  of  DBS 
spectrum.  Under  the  ciuxent  policy,  a 
DBS  operator  must  begin  DBS 
operations  within  five  years  of  receipt  of 
its  license,  but  may  otherwise  make 
luu^stricted  use  of  the  spectrum  prior  to 
expiration  of  the  five-year  period.  After 
this  initial  five-year  period,  a  DBS 
licensee  "may  continue  providing  non- 
DBS  service  during  the  remainder  of  the 
life  of  its  first  satellites  (presuming  its 
license  is  renewed)  only  on  those 
transponders  on  which  [it]  continues  to 
provide  DBS  service,  and  that  non-DBS 
use  cannot  exceed  fifty  percent  of  each 
24-hour  day  on  any  such  transponder."  ^ 
In  accordance  with  this  policy,  the 
Conunission  has  stated  diat  it  would 
consider  continuing  "to  permit  some 
degree  of  non-conforming  use  of  DBS 
satellites  during  future  generations 
given  the  circumstances  prevailing  at 
that  time."  3 

The  Commission  established  its  "non- 
conforming use"  policy  in  a  series  of 
three  decisions:  (1)  1986  USSB 
Declaratory  Ruling;*  (2)  1991  Potential 


Uses  of  DBS  Order;^  and  (3)  1995  DBS 
Auction  Order.^  This  policy,  which  was 
adopted  when  DBS  was  still  in  its 
infancy,  was  intended  to  provide  DBS 
operators  with  a  source  of  early 
revenues  that  could,  in  tvmi,  help 
operators  meet  the  very  high  up-fiont 
costs  of  laimching  a  DBS  system  and 
reduce  the  risk  of  monetary  loss  if  the 
DBS  service  proved  unsuccessful.  The 
Commission  has  since  recognized  that 
DBS  is  no  longer  in  its  early  stages.^ 
Rather,  it  is  an  established  competitor  to 
cable.  Consequentiy,  we  question 
whether  the  original  justification  for  the 
non-conforming  use  policy  continues  to 
be  valid.  In  addition,  we  ask  for 
comment  on  whether  there  are  now 
other  reasons  to  continue  and  perhaps 
even  expand  the  non-conforming  use 
policy.  For  example,  advances  in 
technology,  ability  to  compete  with 
cable  services,  and  new  service 
offerings,  may  warrant  revisiting  this 
policy. 

By  this  Public  Notice,  we  request 
comment  on  non-DBS  services. 
Specifically,  we  seek  comment  on 
whether  we  should  eliminate,  relax,  or 
maintain  time  or  other  restrictions  on 
satellite  uses  of  DBS  spectrum.  We  seek 
comment  on  the  appropriateness  of  such 
restrictions  before  and  after  the  initial 
five  years  of  the  license  term, 
particularly  at  those  orbital  locations  in 
the  western  arc  that  are  currentiy  under- 
utilized. Commenters  should  address 
whether  {permitting  flexible  use  of  DBS 
spectnun  will  enhance  or  impede 
competition  in  the  multi-channel  video 
programming  distribution  (MVPD) 
market.  Commenters  should  address  the 
types  of  non-DBS  services  likely  to  be 
provided,  and  whether  these  services 
could  result  in  corresponding  benefits  to 
MVPD  or  other  competition.  We  also 
request  comment  on  whether  we  should 
liinit  other  uses  to  the  fixed-satellite 
service  (FSS),  as  pennitted  by  the  U.S. 
Table  of  Frequency  Allocations.* 
Moreover,  if  we  allow  non-conforming 
uses  of  DBS  spectnun,  should  we 
require  those  services  to  conform  to  the 
interference  criteria  associated  with 
DBS,  the  primary  service.  We  note  that 
two  DBS  licensees  are  providing  full 
and  robust  DBS  from  locations  capable 
of  serving  the  contiguous  United  States 


'  See  In  re  Policies  and  Rules  for  the  Direct 
Broadcast  Satellite  Service,  Notice  of  Proposed 
Rulemaking,  IB  Docket  No.  98-21.  63  FR  11202 
(March  6,  1998),  13  FCC  Red.  6907  (1998)  (Part  100 
Notice). 


^Petition  of  United  States  Satellite  Broadcasting 
Company,  Inc.  for  Declaratory  Ruling  Regarding 
Permissible  Uses  of  the  Direct  Broadcast  Satellite 
Service,  1  FtX  Red  977  {1996  USSB  Declaratory 
Rulingi  at  1 13.  See  also  In  the  Matter  of  Rules  and 
Policies  for  the  Direct  Broadcast  Satellite  Service, 
60  FR  65587  (Deceml>er  20.  1995).  11  FCC  Red  9712 
(1995)  [DBS  Auction  Order)  at  1 17. 

'  USSB  Declaratory  Ruling,  supra  n.  2.  at  f  13. 

*  See  generally  USSB  Declaratory  Ruling,  supra  n. 
2. 


'  In  the  Matter  of  Potential  Uses  of  Certain  Orbital 
Allocations  by  Operators  in  the  Direct  Broadcast 
Satellite  Service,  6  FCC  Red  2581  (1991)  [1991 
Potential  Uses  of  DBS  Order]. 

•^  See  DBS  Auction  Order,  supra  n.  2  at  1 17;  See 
also  In  the  Matter  of  Revision  of  Rules  and  Policies 
for  the  Direct  Broadcast  Satellite  Service,  Notice  of 
Proposed  Rulemaking,  60  FR  55822  (November  3, 
1995),  11  FCC  Red  1297  (1995). 

'  See.  e.g.  Part  100  Note.  ^ 

•47  CFR  2.106. 
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(CONUS),  but  that  locations  in  the 
western  portion  of  the  orbital  arc  that 
are  not  capable  of  serving  the  East  Coast 
are  imder-utilized.  Commenters  should 
address  whether  a  flexible  use  policy 
will  help  ensure  that  these  western 
locations  are  used  more  efficienUy. 
Commenters  should  address  whether  we 
shoiUd  apply  a  flexible  use  policy  to  all 
of  the  orbit  locations  available  for  DBS 
service  or  only  to  the  western  orbital 
locations.  Commenters  should  also 
address  whether  and  to  what  extent 
permitting  other  use  of  DBS  spectrum 
will  impact  the  Commission's 
geographic  service  rules.^  Finally,  if  we 
apply  a  flexible  use  policy  to  all  U.S. 
orbit  locations,  should  we  apply  this 
policy  to  foreign  licensed  facilities  that 
are  permitted  to  serve  the  U.S.  (i.e.  those 
satellite  systems  licensed  in  Argentina 
and  Mexico). ^°  Commenters  should 
support  their  views  with  concrete 
analysis  and  documentation. 

Procedural  Matters 

Pursuant  to  §§  1.415  and  1.419  of  the 
Commission's  rules,  47  CFR  1.415,  and 


»47  CFR  100.53. 

*°  See  Protocol  Concerning  the  Transmission  and 
Reception  of  Signals  from  Satellites  for  the 
Provision  of  Direct-to-Home  Satellite  Services  in  the 
United  States  of  America  and  United  Mexican 
States  (November  8, 1996),  Article  VI:  Agreement 
Between  the  Government  of  the  Argentine  Republic 
Concerning  the  Provision  of  Satellite  Facilities  and 
the  Transmission  and  Reception  of  Signals  to  and 
from  Satellites  for  the  Provision  of  Satellite  Service 
to  Users  in  the  United  States  of  America  and  the 
Republic  of  Argentina  (June  5, 1998),  Article  VI. 


1.419,  interested  parties  may  file 
Supplemental  Comments,  limited  to  the 
issues  addressed  in  this  Public  Notice, 
no  later  than  March  5,  2001. 
Supplemental  Reply  Comments  must  be 
filed  no  later  than  March  14,  2001.  In 
view  of  the  pendency  of  this 
proceeding,  we  expect  to  adhere  to  the 
schedule  set  forth  in  this  Public  Notice 
and  do  not  contemplate  granting 
extensions  of  time.  Comments  should 
reference  IB  Docket  No.  98-21  and 
should  include  the  FCC  niunber  shown 
on  this  Public  Notice.  Comments  may  be 
filed  using  the  Commission's  Electronic 
Comment  Filing  System  (EC]FS).ii 
Comments  filed  thjrough  the  ECFS  can 
be  sent  as  an  electronic  file  via  Internet 
to  http://www.fcc.gov/e-file/ecfs.html.  In 
completing  the  transmittal  screen, 
parties  responding  should  include  their 
full  name,  mailing  address,  and  the 
applicable  docket  number,  IB  Docket 
98-21.  Parties  who  choose  to  file  by 
paper  must  file  an  original  and  four 
copies  of  each  filing.  If  more  than  one 
docket  or  rulemaking  appear  in  the 
caption  of  this  proceeding,  commenters 
must  submit  two  additional  copies  for 
each  additional  docket  or  rulemaking 
number.  All  filings  must  be  sent  to  the 
Commission's  Secretary,  Magalie  Roman 
Salas.  Office  of  the  Secretary,  Federal 
Communications  Commission,  445  12th 
St.,  SW.,  rm.  TW-A325,  Washington, 
DC  20554.  One  copy  of  all  comments 


"  See  Electronic  Filing  of  Documents  in 
Rulemaking  Proceeding,  63  F9. 24121  (May  1, 1998). 


should  also  be  sent  to  the  Commission's 
copy  contractor.  Copies  of  all  filings  are 
available  for  public  inspection  and 
copying  during  regular  business  hoius 
at  the  FCC  Reference  Information 
Center,  Portals  II,  445  12th  Stiwt,  SW.. 
Washington,  DC  20554,  telephone  202- 
857-3800,  facsimile  202-857-3805. 

to  the  Part  100  Notice,  the 
Commission  presented  an  Initial 
Regulatory  Flexibility  Analysis.'^  as 
required  by  the  Regulatory  Flexibility 
Act  (RFA)."  If  commenters  believe  that 
the  proposals  discussed  in  this  Public 
Notice  require  additional  RFA  analysis, 
they  should  include  a  discussion  of 
these  issues  m  their  Supplemental 
Comments. 

For  ex  parte  purposes,  this  proceeding 
continues  to  be  a  "permit-but-disclose" 
proceeding,  in  accordance  with 
§  1.1200(a)  of  the  Commission's  rules, 
and  is  subject  to  the  requirements  set 
forth  m  §  1.1206(b)  of  the  Commission's 
rules. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

(PR  E)oc.  01-2753  Filed  2-1-01;  8:45  am] 

BIUJNQ  COOe  6712-01-P 


^^Part  100  Notice,  13  FCC  Red  at  6907. 

"  See  5  U.S.C  603.  The  RFA,  sec  5  U.S.C  601 
ei  seq.,  has  Iwen  amended  by  the  Contract  With 
America  Advancement  Act  of  1996,  Public  Law  No. 
104-121,  110  Stat.  847  (1996)  (CWAAA).  Title  D  of 
the  CWAAA  is  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (SBREFA). 
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COMMnTEE  FOR  PURCHASE  RK>M 
PEOPLE  WHO  ARE  MJHD  OR 
SEVERELY  DISABLED 

ProcuranMnt  Ust,  PropoMd  AMWons 

AOQCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  Additions  to 

Procurement  List. 

8UIMAIIY:  The  Committee  is  proposing 
to  add  to  the  Procurement  List  services 
to  be  furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

COMMENTS  MUST  BE  RECBVEO  ON  OR 
BERME:  March  5,  2001. 

AOORESS:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800. 
1421  Jefierson  Davis  Highway. 
Arlington,  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Louis  R.  Bartalot  (703)  603-7740. 
SUPPLEMENTARY  MFORMATKM: 

Additions 

This  notice  is  published  pursuant  to 
41  U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  aU  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  services  listed  below  from 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  sevwe 
disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 


organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government 

3.  There  are  no  knoMm  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
ODay  Act  (41  U.S.C.  46-48c)  in 
coimection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 
Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
OB  which  they  are  providing  additional 
information. 

The  following  services  have  been 
proposed  for  addition  to  Procurement 
List  for  production  by  the  nonprofit 
agencies  listed: 

Services  ^^^^ 

Administrative  Services.  Internal  Revenue 

Service,  Oxon  Hill,  Maryland,  NPA; 

Melwood  Horticultural  Training  Center, 

Upper  Marlboro,  Maryland 
Furnishings  Management  Services.  McGuire 

Air  Force  Base,  New  Jersey.  NPA: 

Occupational  Training  Center  of 

Burlington  County,  Mt.  Holly,  New  Jersey 
Janitorial/Custodial,  VA  Outpatient  Clinic. 

AUentown,  Peimsylvania,  NPA:  Via  of  the 

Lehigh  Valley.  Inc.,  Bethlehem, 

Pennsylvania 
Operation  of  Environmental  Remediation 

Service,  Puget  Sound  Naval  Shipyard. 

Bremerton.  Washington,  NPA:  Skookum 

Educational  Programs,  Port  Townsend, 

Washington 

Louis  R.  Bartalot, 

Deputy  Director  (Operations). 

IFR  Doc.  01-2893  Filed  2-1-01;  8:45  amj 

MJJNQ  CODE  S383-01-P 


COMMfTTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

ProcurwMfit  LM  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  the  Procurement 

List. 

summary:  This  action  adds  to  the 
Procurement  List  a  commodity  and  a 
service  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
EFFECTIVE  DATE:  March  5,  2001. 
AOORESS:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 


Disabled,  Jefiierson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3259. 
FOR  FURTHER  MFORMATION  CONTACT: 
Louis  R.  Bartalot  (703)  603-7740. 
SUPPLEMENTARY  BTORMATION: 

Additiaiu 

On  December  8,  2000  the  Committee 
for  Purchase  From  People  Who  Are 
Blind  or  Severely  Disabled  published 
notices  (65  FR  76985  and  76986)  of 
proposed  additions  to  the  Procurement 
List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodity  and  service  and  impact 
of  the  additions  on  the  current  or  most 
recent  contractors,  the  Conunittee  has 
determined  that  the  commodity  and 
service  listed  below  are  suitable  for 
protnuement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1 .  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  and  service  to  the 
Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  ciirrent  contractors 
for  the  commodity  and  service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  and  service  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodity  and 
service  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodity  and  service  are  hereby 
added  to  the  Procurement  List: 

Commodity 

Holder,  Label  w/Slit,  9905-01-365- 
2125 

Service 

Janitorial/Custodial,  I.C.  Hewgley  Jr., 
USARC,  Knoxville,  Tennessee 
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This  action  does  not  affect- cnft^Bt<-    < 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  imder  those  contracts. 

Louis  R.  Bartalot, 

Deputy  Director  (Operations). 

[FR  Doc.  01-2894  Filed  2-1-01;  8:45  amj 

MLUNO  CODE  63S3-01-P 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Arkansas  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regidations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Arkansas  Advisory  Committee  to  the 
Commission  will  convene  at  5:00  p.m. 
and  adjourn  at  8:30  p.m.  on  February 
12.  2001,  at  the  Doubletree  Hotel,  424 
West  Markham,  Little  Rock,  Arkansas 
72201.  The  purpose  of  the  meeting  is  to 
plan  future  projects. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Melvin  L.  Jenkins,  Director  of  the 
Central  Regional  Office,  913-551-1400 
(TDD  913-551-1414).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regiilations  of  the  Commission. 

Dated  at  Washington.  DC.  January  26,  2001. 
Edward  A.  Hailes,  Jr., 
General  Counsel. 
(FR  Doc.  01-2810  Filed  2-1-01;  8:45  am] 

MJJNQ  COOe  633S-01-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-548-813] 

Canned  Pineapple  Fruit  From  Thailand; 
Rnal  Results  of  Full  Sunset  Review  of 
Antidumping  Duty  Order 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of  full 
sunset  review:  Canned  pineapple  fruit 
from  Thailand. 

SUMMARY:  On  September  29,  2000,  the 
Department  of  Commerce  ("the 
Department")  published  a  notice  of 
preliminary  results  of  the  full  sunset 


review  of  the  antidiunping  duty  order 
on  Canned  Pineapple  Fruit  from 
Thailand  (65  FR  58509)  pursuant  to 
section  751(c)  of  the  Tariff  Act  of  1930, 
as  amended  ("the  Act").  We  provided 
interested  parties  an  opportunity  to 
comment  on  our  preliminary  results.  We 
received  comments  only  from  the 
domestic  interested  parties.  As  a  result 
of  this  review,  the  Department  finds  that 
revocation  of  this  order  would  be  likely 
to  lead  to  continuation  or  recurrence  of 
dumping. 

EFFECTIVE  DATE:  February  2,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jonathan  Lyons  or  James  Maeder,  Office 
of  Policy  for  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington.  DC  20230;  telephone:  (202) 
482-0374  or  (202)  482-3330, 
respectively. 

SUPPLEMENTARY  INFORMATION: 
Statute  and  Regulations 

This  review  is  being  conducted 
pursuant  to  sections  751(c)  and  752  of 
the  Act.  The  Department's  procedures 
for  the  conduct  of  sunset  reviews  are  set 
forth  in  Procedures  for  Conducting  Five- 
year  ("Sunset")  Reviews  of 
Antidunnping  and  Countervailing  Duty 
Orders,  63  FR  13516  (March  20, 1998) 
("Sunset  Regulations"]  and  in  19  CFR 
part  351  (2000)  in  general.  Guidance  on 
methodological  or  analytical  issues 
relevant  to  the  Department's  conduct  of 
simset  reviews  is  set  forth  in  the 
Department's  Policy  Bulletin  98.3 — 
Policies  Regarding  the  Conduct  of  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders;  Policy  Bulletin,  63  FR  18871 
(April  16. 1998)  {"Sunset  Policy 
Bulletin"). 

Background 

On  June  5,  2000,  the  Department 
initiated  a  sunset  review  of  the 
antidumping  duty  order  on  CPF  from 
Thailand  (65  FR  35604),  pursuant  to 
section  751(c)  of  the  Act.  On  September 
29,  2000,  the  Department  published  a 
notice  of  preliminary  resiiJts  of  the  full 
simset  review  of  the  antidumping  duty 
order  on  canned  pineapple  firiit  from 
Thailand  (65  FR  58509)  pursuant  to 
section  751(c)  of  the  Act.  In  our 
preliminary  results,  we  foimd  that 
revocation  of  the  order  would  likely 
result  in  continuation  or  recurrence  of 
dumping  with  net  margins  of  1.73 
percent  for  The  Dole  Food  Company, 
Inc.,  and  its  affiliates  Dole  Packaged 
Foods  Company  and  Dole  Thailand,  Inc. 
(collectively,  "Dole");  38.68  percent  for 
The  Thai  Pineapple  Public  Co.,  Ltd. 


("TIPCO");  51.16  percent  fo^^i^l^  ^^ 
Industry  Pineapple  and  Omers  Co.,  Ltd. 
("SAICO");  41.74  percent  for  Malee 
Sampran  Factoty  Public  Co.,  Ltd. 
("Malee");  and  24.64  percent  for  "all 
others." 

On  November  8,  2000,  within  the 
deadline  specified  in  19  CFR 
351.309(c)(l)(i).  we  received  a  case  brief 
on  behalf  of  the  domestic  industry. 

Scope  of  Review 

The  product  covered  by  this  review  is 
CPF  from  Thailand.  CPF  is  defined  as 
pineapple  processed  and/or  prepared 
into  various  product  forms,  including 
rings,  pieces,  chunks,  tidbits,  and 
crushed  pineapple,  that  is  packed  and 
cooked  in  metal  cans  with  either 
pineapple  juice  or  sugar  syrup  added. 
CPF  is  currently  classifiable  under 
subheadings  2008.20.0010  and 
2008.20.0090  of  the  Harmonized  Tariff 
Schedule  of  the  United  States 
("HTSUS").  HTSUS  2008.20.0010 
covers  CPF  packed  in  a  sugar-based 
syrup;  HTSUS  2008.20.0090  covers  CPF 
packed  without  added  sugar  {i.e.,  juice- 
packed).  Although  these  HTSUS 
subheadings  are  provided  for 
convenience  and  for  customs  purposes, 
our  written  description  of  the  scope  is 
dispositive. 

Analysis  of  Conunents  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this  sunset 
review  are  addressed  in  the  "Issues  and 
Decision  Memorandimi"  ("Decision 
Memo")  from  Jeffiey  A.  May,  Director, 
Office  of  Policy,  Import  Administration, 
to  Bernard  T.  Carreau,  fulfilling  the 
duties  of  Assistant  Secretary  for  Import 
Administration,  dated  January  26,  2001. 
which  is  hereby  adopted  by  this  notice. 
The  issues  discussed  in  the  attached 
Decision  Memo  include  the  likelihood 
of  continuation  or  reciurence  of 
dumping  and  the  magnitude  of  the 
margin  likely  to  prevail  were  the  order 
revoked.  Parties  can  find  a  complete 
discussion  of  all  issues  raised  in  this 
review  and  the  corresponding 
recommendations  in  this  public 
memorandum  which  is  on  file  in  the 
Central  Records  Unit,  room  B-099,  of 
the  main  Commerce  building. 

In  addition,  a  complete  version  of  the 
Decision  Memo  can  be  accessed  directly 
on  the  Web  at  http://ia.ita.doc.gov/fm, 
under  the  heading  "Thailand."  The 
paper  copy  and  electronic  version  of  the 
Decision  Memo  are  identical  in  content. 

Final  Results  of  Review 

We  determine  that  revocation  of  the 
antidumping  duty  order  on  CPF  from 
Thailand  would  be  likely  to  lead  to 
continuation  or  recurrence  of  dimiping 
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at  the  following  percentage  weighted- 
average  margins: 


Manufacturer/exporters 

Margin 
(percent) 

Dole  

1.73 

TIPCO 

SAKX) 

MalAA 

IWd^^O   ...••..*■•.■■>■>•*■«>••■••.•••••■•■■■■ 

All  CXhefs 

38.68 
51.16 
41.74 
24.64 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  orders 
("APO")  of  their  responsibility 
concerning  the  return  or  destruction  of 
proprietary  information  disclosed  under 
APO  in  accordance  with  19  CFR 
351.305.  Timely  notification  of  the 
return  or  destruction  of  APO  matisrials 
or  conversion  to  judicial  protective 
order  is  hereby  requested.  Failure  to 
comply  with  the  regulations  and  terms 
of  an  APO  is  a  violation  which  is  subject 
to  sanction.  This  five-year  ("simset") 
review  and  notice  are  in  accordance 
with  sections  751(c),  752,  and  777(i)(l) 
of  the  Act. 

Dated:  January  26,  2001. 
Bernard  T.  Carrean, 

Fulfilling  the  duties  of  Assistant  Secretary 
for  Import  Administration. 
(FR  Doc.  01-2794  Filed  2-01-01;  8:45  am) 
■uwG  COK  aaio-os-p 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-688-824] 

Certain  Corrosion-RMlstant  CartxMi 
Slaal  Flat  Producta  From  Japan:  Final 
Raauita  of  Ctiangad  CIrcumatancas 
Raview,  and  Revocation  in  Part  of 
Antidumping  Duty  Order 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Ck)mmerce. 
ACTION:  Notice  of  Final  Results  of 
Changed  Circumstances  Review,  and 
Revocation  in  Part  of  Antidumping  Duty 
Order. 

SUMMARY:  On  December  12,  2000,  the 
Department  of  Commerce  ("the 
Department")  published  a  notice  of 
initiation  and  preliminary  results  of  a 
changed  circumstances  review  with  the 
intent  to  revoke,  in  part,  the 
antidumping  duty  order  on  certain 
corrosion-resistant  carbon  steel  flat 
products  bom.  Japan.  See  Certain 
Corrosion-Resistant  Carbon  Steel  Flat 
Products  From  Japan:  Notice  of 
Initiation  and  Preliminary  Results  of 
Changed  Circumstances  Review  of  the 
Antidumping  Order  and  Intent  to 


Revoke  Order  in  Part  ("Preliminary 
Results").  65  FR  77564  (December  12, 
2000).  In  our  Preliminary  Results,  we 
gave  interested  parties  an  opportimity  to 
comment;  however,  we  did  not  receive 
any  comments.  Therefore,  we  are  now 
revoking  this  order  in  part,  with  respect 
to  the  partictUar  carbon  steel  flat 
product  described  below,  based  on  the 
fact  that  domestic  parties  have 
expressed  no  interest  in  the 
continuation  of  the  order  with  respect  to 
this  particular  carbon  steel  flat  product. 
EFFECTIVE  DATE:  February  2,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brandon  Farlander  or  Laurel  LaCivita, 
Antidumping  and  Countervailing  Duty 
Enforcement  Group  III,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230,  at 
(202)  482-0182,  or (202)  482-4243, 
respectively. 

Applicable  Statute  and  Regulations: 
Unless  otherwise  indicated,  all  citations 
to  the  Tariff  Act  of  1930,  as  amended 
("the  Act"),  are  to  the  provisions 
effective  January  1, 1995,  the  effective 
date  of  the  amendments  made  to  the 
Tariff  Act  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce's 
("Department")  regxilations  are  to  the 
regulations  codified  at  19  CFR  part  351 
(2000). 

SUPPLEMENTARY  INFORMATION: 
Backgnnind 

On  October  23.  2000.  Taiho 
Corporation  of  America  ("Taiho 
America")  requested  that  the 
Department  revoke  in  part  the 
antidumping  duty  order  on  certain 
corrosion-resistant  carbon  steel  flat 
products  from  Japan.  Specifically,  Taiho 
America  requested  that  the  Department 
revoke  the  order  with  respect  to  imports 
of  carbon  steel  flat  products  meeting  the 
following  specifications:  carbon  steel 
flat  products  measuring  1.64  millimeters 
in  thickness  and  19.5  millimeters  in 
width  consisting  of  carbon  steel  coil 
(SAE  1008)  vnth  a  lining  clad  with  an 
aluminum  alloy  that  is  balance 
aluminum;  10  to  15%  tin;  1  to  3%  lead; 
0.7  to  1.3%  copper;  1.8  to  3.5%  silicon; 
0.1  to  0.7%  chromium:  less  than  1% 
other  materials  and  meeting  the 
requirements  of  SAE  standard  783  for 
Bearing  and  Bushing  Alloys.  Taiho 
America  is  an  importer  of  the  products 
in  question.  Also,  on  November  16, 
2000,  domestic  producers  of  the  like 
product,  Bethlehem  Steel  Corporation; 
Ispat  Inland  Steel;  LTV  Steel  Company. 
Inc.;  National  Steel  Corporation;  and 


U.S.  Steel  Group,  a  unit  of  USX 
Corporation,  stated  that  they  have  no 
interest  in  the  importation  or  sale  of 
steel  from  Japan  with  these  specialized 
characteristics.  As  noted  above,  we  gave 
interested  parties  an  opportimity  to 
comment  on  the  Preliminary  Results. 
We  received  no  comments  from 
interested  parties. 

Scope  of  Changed  Circumstances 
Review 

The  merchandise  covered  by  this 
changed  ciitnunstances  review  is  certain 
corrosion-resistant  carbon  steel  flat 
products  from  Japan.  This  changed 
circiunstances  administrative  review 
covers  all  manufacturers/exporters  of 
carbon  steel  flat  products  meeting  the 
following  specifications:  carbon  steel 
flat  products  measuring  1.64  millimeters 
in  thickness  ^nd  19.5  millimeters  in 
width  consisting  of  carbon  steel  coil 
(SAE  1008)  with  a  lining  clad  with  an 
aluminum  alloy  that  is  balance 
aluminum;  10  to  15%  tin;  1  to  3%  lead; 
0.7  to  1.3%  copper;  1.8  to  3.5%  silicon; 
0.1  to  0.7%  chromium;  less  than  1% 
other  materials  and  meeting  the 
requirements  of  SAE  standard  783  for 
Bearing  and  Bushing  Alloys. 

Final  Results  of  Review;  Partial 
ReTocatioii  of  Antidumping  Duty  Order 

The  affirmative  statement  of  no 
interest  by  petitioners  concerning 
carbon  steel  flat  products,  as  described 
herein,  constitutes  changed 
circumstances  sufficient  to  warrant 
partial  revocation  of  this  order.  Also,  no 
party  commented  on  the  Preliminary 
Results.  Therefore,  the  Department  is 
partially  revoking  the  order  on  certain 
corrosion-resistant  carbon  steel  flat 
products  from  Japan  with  regard  to 
products  which  meet  the  specifications 
detailed  above,  in  accordance  with 
sections  751(b)  and  (d)  and  782(h)  of  the 
Act  and  19  CFR  351.216(d)(1).  Also,  we 
will  instruct  the  U.S.  Customs  Service 
("Customs")  to  liquidate  without  regard 
to  antidiunping  duties,  as  applicable, 
and  to  refund  any  estimated 
antidumping  duties  collected  for  all 
unliquidated  entries  of  certain 
corrosion-resistant  carbon  steel  flat 
products  meeting  the  specifications 
indicated  above,  not  subject  to  final 
results  of  the  administrative  review  as  of 
the  date  of  publication  in  the  Federal 
Register  of  the  final  results  of  this 
changed  circumstances  review  in 
accordance  with  19  CFR  351.222.  We 
will  also  instruct  Customs  to  pay 
interest  on  such  refunds  in  accordance 
with  section  778  of  the  Act. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  ("APOs")  of  their 
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responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  imder  APO  in  accordance 
with  19  CFR  351.306.  Timely  wnritten 
notification  of  the  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  terms  of  an  APO  is  a  sanctionable 
violation. 

This  changed  ciromistances 
administrative  review,  partial 
revocation  of  the  antidumping  duty 
order  and  notice  are  in  accordance  with 
sections  751(b)  and  (d)  and  782(h)  of  the 
Act  and  sections  351.216  and  351.222(g) 
of  the  Department's  regulations. 

Dated:  January  26,  2001. 

Bernard  T.  Carreau, 

fulfilling  the  duties  of  Assistant  Secretary  for 
Import  Administration. 

(FR  Doc.  01-2795  Filed  2-1-01;  8:45  am] 

BILUNO  CODE  351&-OS-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  012601A] 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Withdrawal  of  two  incidental 
take  permit  applications  (1151  and 
1255)  and  a  scientific  research  permit 
application  (1160). 

SUMMARY:  Notice  is  hereby  given  of  the 
following  actions  regarding  permits  for 
takes  of  endangered  and  threatened 
species  for  the  purposes  of  scientific 
research  and/or  enhancement:  NMFS 
has  received  notice  from  the  Oregon 
Department  of  Fish  and  Wildlife  at 
Roseburg,  OR  (ODFW)  to  withdraw  its 
permit  application  for  an  incidental  take 
of  an  ESA-listed  anadromous  fish 
species  associated  with  non-listed  fish 
hatchery  operations  in  the  Umpqua 
River  Basin  in  OR.  NMFS  has  received 
notice  bom  ODFW  at  Portland,  OR  and 
the  Washington  Department  of  Fish  and 
Wildlife  at  Vancouver.  WA  (WDFW)  to 
withdraw  their  joint  permit  application 
for  an  incidental  take  of  ESA-listed 
anadromous  fish  species  associated  with 
fisheries  directed  at  non-listed  species 
in  the  frdl  of  2000.  NMFS  has  received 
notice  from  WDFW  at  Vancouver,  WA 
to  withdraw  an  application  for  a  permit 
for  a  take  of  an  ESA-listed  species 
associated  with  scientific  research. 
ADDRESSES:  For  permit  application 
1255:  Sustainable  Fisheries  Division,  F/ 


NWR2,  7600  Sand  Point  Way  NE. 
Seattle,  WA  98115-0070  (ph:  206-526- 
4655,  fax:  206-526-6736). 

For  permit  applications  1151  and 
1160:  Protected  Resources  Division,  F/ 
NWR3,  525  NE  Oregon  Sti«et,  Suite  500, 
Portiand,  OR  97232-4169  (ph:  503-230- 
5400,  fax:  503-230-5435). 
FOR  FURTHER  INFORMATION  CONTACT:  For 
permit  application  1255:  Enrique 
Patino,  Seattie  WA  (206-526-4655.  fax: 
206-526-6736.  e-mail: 
enrique.patino@noaa.gov). 

For  permit  applications  1151  and 
1160:  Robert  Koch,  Portland,  OR  (503- 
230-5424,  fax:  503-230-5435,  e-mail: 
robert.koch@noaa.gov). 

SUPPLEMENTARY  INFORMATION: 

Authority 

Issuance  of  permits  and  permit 
modifications,  as  required  by  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1543)  (ESA),  is  based  on  a 
finding  that  such  permits/modifications: 
(1)  are  applied  for  in  good  faith;  (2) 
would  not  operate  to  the  disadvantage 
of  the  listed  species  which  are  the 
subject  of  the  permits;  and  (3)  are 
consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA.  Authority  to  take  listed  species  is 
subject  to  conditions  set  forth  in  the 
permits.  Permits  and  modifications  are 
issued  in  accordance  with  and  are 
subject  to  the  ESA  and  NMFS 
regulations  governing  listed  fish  and 
wildlife  permits  (50  CFR  parts  222-226). 

Species  Covered  in  This  Notice 

The  following  species  and 
evolutionary  significant  units  (ESUs)  are 
covered  in  this  notice: 

Chinook  salmon  [Oncorhynchus 
tshawytscha):  threatened  Snake  River 
(SnR)  fall,  threatened  lower  Coliunbia 
River  (LCR). 

Steelhead  (O.  mykiss):  threatened 
SnR,  endangered  naturally  produced 
and  artificially  propagated  upper 
Columbia  River,  threatened  middle 
Columbia  River,  threatened  LCR, 
threatened  upper  Willamette  River. 

Chiun  salmon  (O.  keta):  threatened 
Columbia  River. 

Permit  Applications  Withdrawn 

Notice  was  published  on  June 
10, 1998  (63  FR  31739),  that  ODFW 
applied  for  an  incidental  take  permit 
under  section  10(a)(1)(B)  of  tiie  ESA. 
The  permit  was  requested  for  a  take  of 
adult  and  juvenile,  endangered, 
Umpqua  River  cutthroat  trout  (O.  clarki 
claiia)  associated  with  non-listed  fish 
hatchery  operations  in  the  Umpqua 
River  Basin  in  OR.  Subsequent  to  the 
submittal  of  ODFW's  permit 


application,  and  the  conduct  of  a  30-day 
puhlic  comment  period  on  the 
application,  NMFS  determined  that  the 
Umpqua  River  cutthroat  trout,  formerly 
identified  as  an  Evolutionarily 
Significant  Unit  of  the  species,  is  part  of 
a  larger  population  segment  that 
previously  was  determined  to  be  neither 
endangered  nor  threatened  as  defined 
by  the  Endangered  Species  Act  (see  65 
FR  20915,  April  19,  2000).  Therefore, 
NMFS  determined  that  the  Umpqua 
River  cutthroat  trout  should  be  removed 
from  the  Federal  List  of  Endangered  and 
Threatened  species.  As  such,  on 
September  14,  2000,  ODFW  notified 
NMFS  to  withdraw  its  section 
10(a)(1)(B)  permit  application  from 
consideration. 

Notice  was  published  on  May  3, 2000 
(65  FR  34442),  that  ODFW  and  WDFW 
jointiy  applied  for  an  incidental  take 
permit  tinder  section  10(a)(1)(B)  of  the 
ESA.  The  permit  was  requested  for  a 
take  of  ESA-listed  adtdt  and  juvenile 
salmonids  associated  with  otherwise 
lawful  sport  and  commercial  fisheries 
on  non-listed  species  in  the  lower  and 
middle  Colimibia  River  and  its 
tributaries  during  the  fall  of  2000. 
Subsequent  to  the  submittal  of  ODFW/ 
WDFW's  permit  application,  and  the 
conduct  of  a  30-day  public  comment 
period  on  the  application  and  a  draft 
Environmental  Assessment/Finding  of 
No  Significant  Impact  for  the  proposed 
permit,  an  incidental  take  of  ESA-listed 
species  was  authorized  on  Jidy  31,  2000 
using  the  section  7  consultation  process. 
As  such,  ODFW/WDFW  jointiy  notified 
NMFS  to  withdraw  the  section 
10(a)(1)(B)  permit  application  from 
consideration. 

Notice  was  published  on  Jime 
26, 1998  (63  FR  34852),  that  WDFW 
applied  for  a  scientffic  research  permit 
under  section  10(a)(1)(A)  of  the 
Endangered  Species  Act.  The  permit 
was  requested  for  an  annual  take  of 
adult  and  juvenile,  threatened,  LCR 
steelhead  associated  with  research 
designed  to  monitor  steelhead  genetic 
and  biological  parameters  in  the  Wind 
River  Basin  in  WA.  At  the  time  that  the 
permit  was  requested,  protective 
regulations  for  threatened  LCR  steelhead 
under  section  4(d)  of  the  ESA  had  not 
been  promulgated  by  NMFS.  After  the 
protective  regulations  for  threatened 
LCR  steelhead  were  established  (see  65 
FR  42422,  July  10,  2000),  NMFS 
determined  that  WDFW's  annual  take  of 
LCR  steelhead  associated  with  the 
proposed  scientific  research  in  the  Wind 
River  Basin  would  best  be  handled 
using  WDFW's  scientific  research  take 
limit  under  the  4(d)  rule  for  that  species. 
As  such,  on  January  5,  2001.  WDFW 
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notified  NMFS  to  withdraw  its  permit 
application  from  consideration. 

Dated:  January  26,  2001. 
Chris  Mobley, 

Acting  Chief,  Endangered  Species  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
[FR  Doc.  01-2883  Filed  2-1-01;  8:45  am] 
BNJJNQ  CODE  3S10-22-S 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Anny,  Coipe  of 
Engineer* 

Availability  of  the  Finding  of  No 
Significant  Impact  for  ttie  Leaae  of  22 
Recreation  Araaa  at  Lake  Oatie,  Lake 
Francis  Case,  and  Lewis  and  Clark 
Lake  to  the  State  of  South  Dakota 

agency:  U.S.  Army  Corps  of  Engineers, 
DoD. 

ACTION:  Notice  of  availability. 

SUMMARY:  In  accordance  with  the 
National  Environmental  Policy  Act  and 
implementing  regulations,  an 
Environmental  Assessment  (EA)  has 
been  prepared  to  evaluate  the 
environmental  impacts  of  a  request  by 
the  State  of  South  Dakota  (State)  to  lease 
several  recreation  areas  at  Lake  Oahe, 
Lake  Francis  Case,  and  Lewis  and  Clark 
Lake  in  South  Dakota.  The  Omaha 
District,  Corps  of  Engineers  (Corps) 
proposes  to  issue  a  lease  for  22 
recreation  areas  to  the  State  imtil  they 
are  transferred  to  the  State  piu^uant  to 
Section  225  of  the  Water  Resources 
Development  Act  (WRDA)  of  1999, 
Public  Law  106-53  (Title  VI),  as 
amended  by  WRDA  2000. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Questions  regarding  the  EA  can  be 
addressed  to  Patsy  Freeman,  U.S.  Army 
Corps  of  Engineers,  215  North  17th 
Street,  Omaha,  Nebraska  68102-4978, 
telephone  at  (402)  221-3803,  or  E-Mail 
patricia.l.freeman@usace.army.mil. 
SUPPLEMENTARY  INFORMATION:  The  State 
has  requested  that  the  Government  enter 
into  a  lease  in  order  for  the  State  to 
provide  for  the  repair,  maintenance, 
management,  and  operation  of  the 
recreation  areas  that  will  be  transferred 
to  the  State  under  Title  VI  of  Public  Law 
106-53.  This  EA  evaluates  the  lease 
action  and  respective  activities  that' are 
proposed  at  the  22  recreation  areas  and 
their  expected  environmental  impacts. 
The  alternatives  evaluated  consisted 
of  either  leasing  the  22  recreation  areas 
to  the  State  or  denying  the  lease  request 
(No  Federal  Action).  Improvements 
proposed  for  several  of  the  recreation 
areas  are  evaluated  in  detail.  Under  the 


no  action  alternative,  the  operation  of 
the  facilities  would  remain  imder  the 
management  of  the  Corps  until  the 
transfer  occurred  (January  2002),  with    ' 
the  Corps  responsible  for  all  operations 
and  maintenance. 

The  EA  and  commeQts  received  from 
the  public  and  other  agencies  have  been 
used  to  determine  whether  the  proposed 
action  requires  the  preparation  of  an 
Environmental  Impact  Statement  (EIS). 
Adverse  effects  of  this  action  were 
deemed  not  to  be  significant.  No  adverse 
effects  to  federally  listed  threatened  and 
endangered  species  are  expected  as  a 
result  of  the  proposed  project. 
Conditions  have  been  agreed  upon  by 
the  Corps,  the  U.S.  Fish  and  Wildlife 
Service,  and  the  State  that  will  reduce 
any  potential  effects.  No  historic 
properties  would  be  adversely  affected. 
The  South  Dakota  State  Historic 
Preservatioi\  Officer  concurred  with  this 
determination,  and  all  Missouri  River 
Indian  Tribes  with  an  interest  in  the 
proposed  action  were  given  an 
opportunity  to  provide  input  on  the 
preliminary  finding.  No  Tribes  objected 
or  refuted  the  conclusions.  No  known 
sites  involving  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA)  are  located  on  the  sites 
proposed  to  be  leased  where  proposed 
activities  are  to  occur.  All  other 
environmental  effects  identified  would 
be  temporary  and  not  significant. 

The  majority  of  comments  received  by 
the  public  and  Native  American  Tribes 
relate  to  perceived  violation  of  treaties. 
Although  Tribes  are  concerned  that  the 
lease  of  lands  to  the  State  would 
provide  in  essence  an  interest  in  the 
lands,  the  land  would  stay  in  Federal 
ownership  throughout  the  short  term  of 
the  lease,  and  activities  thereon  would 
be  subject  to  Federal  environmental  and 
cultural  protection  laws. 

The  cumulative  effects  of  reasonably 
foreseeable  future  actions  without  the 
leases  were  assessed,  including 
proposed  urban  development,  land 
transfers,  habitat  mitigation,  bank 
stabilization,  recreation  development, 
and  future  development  on  Tribal  lands. 
The  with  and  without  lease  future 
conditions  would  be  the  same. 
Therefore,  the  incremental  ciunulabve 
impact  of  the  proposed  activities  under 
the  lease  is  not  significant 

It  is  my  finding  that  the  proposed 
action  will  not  have  a  significant 
adverse  effect  on  the  environment  and 
will  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment.  Therefore, 


an  Environmental  Impact  Statement  will 
not  be  prepared. 

Gregory  D.  Showalter, 

Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  01-2776  Filed  2-1-01;  8:45  am] 
BILLMGCOOE  3710-62-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisskin 

[Dodnt  No.  Docket  No.  ER01-556-000, 
ER01-557-000,  ER01-558-000,  ER01-559- 
000,  ER01-660-000] 

ConsteliatkM)  Power  Source;  Notice  of 
Issuance  of  Order 

January  29,  2001. 

Constellation  Power  Source 
(Constellation)  submitted  for  filing  a 
rate  schedule  under  which  Constellation 
will  engage  in  wholesale  electric  power 
and  energy  transactions  at  market-based 
rates.  Constellation  also  requested 
waiver  of  various  Commission 
regulations.  In  particular,  Constellation 
requested  that  the  Commission  grant 
blanket  approval  imder  18  CFR  part  34 
of  all  future  issuance  of  secmities  and 
assumptions  of  liability  by 
Constellation.     ■ 

On  January  19,  2001,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Corporate  Applications, 
Office  of  Markets,  Tariffs  and  Rates, 
granted  requests  for  blanket  approval 
under  part  34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Constellation  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period.  Constellation  is  authorized 
to  issue  securities  and  assimie 
obligations  or  liabilities  as  a  guarantor, 
indorser,  surety,  or  otherwise  in  respect 
of  any  security  of  another  person; 
provided  that  such  issuance  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  the 
applicant,  and  compatible  with  the 
public  interest,  and  is  reasonably 
necessary  or  appropriate  for  such 
purposes, 

Tne  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
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approval  of  Constellation's  issuances  of 
securities  or  assiunptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
February  20,  2001. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE., 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at 
http://www.ferc.fed.us/online/rims.htm 
(call  202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-2837  Filed  2-1-01;  8:45  am] 

BUJNO  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlsskxi 


[Docket  No.  ER01-747-001] 

Attala  Generating  Company,  LLC; 
Nottee  of  Rling 

January  29,  2001. 

Take  notice  that  on  January  24,  2001, 
Attala  Generating  Company,  LLC 
submitted  for  filing,  pursuant  to  Section 
205  of  the  Federal  Power  Act,  and  Part 
35  of  the  Commission's  regulations,  an 
amendment  to  its  FERC  Electric  Tariff 
No.  1  that  was  included  in  its 
application  for  authorization  to  sell 
capacity,  energy,  and  certain  Ancillary 
Services  at  market-based  rates  filed  with 
the  Commission  on  December  21,  2000. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  and 
protests  should  be  filed  on  or  before 
February  8,  2001.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 


Commission's  web  site  at  http:// 
www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-2840  Filed  2-1-01;  8:45  am] 

MUMQ  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  ER01-688-000] 

IPP  Energy  LLC;  Notice  of  Issuance  of 
Order 

January  29,  2001. 

IPP  Energy  LLC  (IPP)  submitted  for 
filing  a  rate  schedule  imder  which  IPP 
will  engage  in  wholesale  electric  power 
and  energy  transactions  at  market-based 
rates.  IPP  also  requested  waiver  of 
various  Commission  regulations.  In 
particular,  IPP  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liability  by  IPP. 

On  Jjmuary  19,  2001,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Corporate  Applications, 
Office  of  Markets,  Tariffs  and  Rates, 
granted  requests  for  blanket  approval 
imder  Part  34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  IPP  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE..  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214). 

Absent  a  request  for  hearing  within 
this  period,  IPP  is  authorized  to  issue 
securities  and  assume  obligations  or 
liabilities  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  IPP's  issuances  of  securities 
or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 


or  protests,  as  set  forth  above,  is 
February  20,  2001. 

Copies  of  the  full  text  of  the  Order  are 
available  fro  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE., 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at 
http://www.ferc.fed.us/online/nm.htm 
(call  202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-2839  Filed  2-1-01;  8:45  am] 

BKJJNQ  CODE  S717-01-II 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docicettto.  EG01-102-000] 

Panda  Culloden  Power,  LP.;  Notice  of 
Application  for  Commission 
Oetermirurtion  of  Exempt  WtK>lesale 
Generator  Status 

January  26,  2001. 

Take  notice  that  on  January  12,  2001, 
Panda  Culloden  Power,  L.P.  (Panda) 
with  its  principal  offices  at  4100  Spring 
Valley  Road,  Suite  1001,  Dallas,  Texas 
75244,  filed  with  the  Federal  Energy 
Regulatory  Commission  (Commission), 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  section  32  of  the  Public 
Utility  Holding  Company  Act  of  1935, 
as  amended,  and  part  365  of  the 
Commission's  regulations. 

Panda  is  a  Delaware  limited 
-  partnership,  which  will  construct,  own 
and  operate  a  nominal  1100  MW  natural 
gas-fired  generating  facility  within  the 
region  governed  by  the  East  Central 
Area  Reliability  Coordination 
Agreement  (ECAR)  and  sell  electricity  at 
wholesale. 

Any  person  desiring  to  be  heard 
concerning  the  application  for  exempt 
wholesale  generator  status  should  file  a 
motion  to  intervene  or  comments  with 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  llie  Commission  will  limit  its 
consideration  of  comments  to  those  that 
concern  the  adequacy  or  accuracy  of  the 
application.  All  such  motions  and 
comments  should  be  filed  on  or  before 
February  16,  2001,  and  must  be  served 
on  the  applicant.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  or  on  the 
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Internet  at  http://www.ferc.fed.us/ 
online/rims. htm  (please  call  (202)  208- 
2222  for  assistance).  Comments  and 
protests  may  be  filed  electronically  via 
the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  at  http://www.ferc.fed.us/efi/ 
doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-2833  Filed  2-1-01;  8:45  am] 

8IUJNG  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Coimnlsaion 

[Dociwt  No.  ER01-687-000] 

Reliant  Energy  Aurora,  LP;  Notice  of 
laauanoe  of  Order 

lanuary  29,  2001. 

Reliant  Energy  Aurora.  LP  (Reliant 
Aurora)  submitted  for  filing  a  rate 
schedule  under  which  Reliant  Aurora 
mil  engage  in  wholesale  electric  power 
and  energy  transactions  tar  market- 
based  rates.  Reliant  Aurora  also 
requested  waiver  of  various  Commission 
regulations.  In  particular,  Reliant 
Aurora  requested  that  the  commission 
grant  blanket  approval  under  18  CFR 
Part  34  of  all  future  issuances  of 
securities  and  assumptions  of  liability 
by  Reliant  Aurora. 

On  January  17,  2001,  piusuant  to 
delegated  authority,  the  Director, 
Division  of  Corporate  Applications, 
Office  of  Markets,  Tariffs  and  Rates, 
granted  requests  for  blanket  approval 
under  Part  34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Reliant  Aurora  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  3856.214). 

Absent  a  request  for  hearing  within 
this  period.  Reliant  Aurora  is  authorized 
to  issue  securities  and  assume 
obligations  or  liabilities  as  guarantor, 
indorser,  surety,  or  otherwise  in  respect 
of  any  security  of  another  person; 
provided  that  such  issuance  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  the 
applicant,  and  compatible  with  the 
public  interest,  and  is  reasonably 


necessary  or  appropriate  for  such 
purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Reliant  Aurora's  issuances 
of  securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
February  16,  2001. 

Copies  of  the  full  text  of  the  Order  are 
available  fit>m  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE., 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at 
http://www.ferc.fed.us/online/rims.htm 
(call  202-208-2222  for  assistance). 

David  P.  Boergns, 

Secretary. 

(FR  Doc.  01-2838  Filed  2-1-01;  8:45  am] 

BajJNQ  COM  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commleslon 

[Docket  No.  CP01-67-000] 

Southweat  Gaa  Storage  Company; 
Notice  of  Application 

January  29,  2001. 

On  January  17,  2001.  Southwest  Gas 
Storage  Company  (Southwest),  P.O.  Box 
4967,  Houston,  Texas  77210-^967,  filed 
in  Docket  No.  CPOl-67-000  an 
application  pursuant  to  sections  7(b) 
and  7(c)  of  the  Natural  Gas  Act  (NGA) 
and  subpart  A  of  Part  157  of  the 
Commission's  Rules  and  Regulations  for 
a  certificate  of  public  convenience  and 
necessity  authorizing  Southwest  to 
abandon  by  removal  and  replace  certain 
pipeline  facilities,  and  to  recomplete 
five  existing  injection/withdrawal  weUs 
in  the  Howell  Storage  Field  in 
Livingston  County,  Michigan,  all  as 
more  fully  set  forth  in  the  application 
which  is  open  to  the  public  for 
inspection.  This  filing  may  be  viewed 
on  the  web  at  http://www.ferc.fed.us/ 
online/rims.htm.  (call  202-208-2222  for 
assistance). 

Specifically.  Southwest  proposes  to 
re-enter  five  existing  wells  and  drill  a 
horizontal  lateral  wellbore  extension 
from  each  well  and  to  replace  existing 
4-inch  storage  lines  with  8-inch  lines  in 
two  Phases.  Southwest  asserts  that  the 
completion  of  the  wellbore  extensions 
will  improve  the  ratio  of  working  gas  to 
base  gas,  with  working  gas  increasing  by 
approximately  1.25  Bcf  and  the  amount 
of  base  gas  decreasing  by  a 
corresponding  amount.  Southwest 


further  states  the  reworking  of  the  wells 
will  yield  higher  maximum  withdrawal 
and  maximum  injection  rates  toward  the 
beginning  of  withdrawal  season,  with 
the  maximum  withdrawal  rate 
increasing  from  360  MMcf/d  to  410 
MMcf/d  and  the  maximum  injection 
rate  increasing  fit)m  120  MMcf/d  to  150 
MMcf/d.  thus  allowing  Southwest  to 
improve  operation  of  the  Howell  Storage 
Field. 

Southwest  estimates  the  cost  of  Phase 
I.  which  involves  the  re-entering  of  two 
of  the  five  existing  wells,  excluding  the 
segment  of  pipe  to  be  abandoned  by 
removal,  at  approximately  $1,683,500, 
while  the  estimated  cost  of  Phase  n. 
which  involves  the  re-entering  of  the 
remaining  three  wells,  is  approximately 
$2,222,100.  Southwest  states  that  the 
cost  of  abandonment  of  the  existing  4- 
inch  storage  lines  is  approximately 
$11,000. 

Any  questions  regarding  this 
application  should  be  directed  to 
William  W.  Grygar.  Vice  President  of 
Rates  and  Regulatory  Affairs,  5444 
Westheimer  Road,  Houston,  Texas 
77056-5306  at  (713) 989-7000. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  February  20.  2001. 
file  with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426,  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  documents 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  "The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
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I  »mments  in  opposition  to  the  project 
)rovide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  docimients  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 

The  Commission  may  issue  a 
preliminary  determination  on  non- 
environmental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project. 
This  preliminary  determination 
typically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
effect  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  on  landowners  and  communities. 
For  example,  the  Commission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  the 
non-environmental  benefits  to  be 
provided  by  the  project.  Therefore,  if  a 
person  has  comments  on  community 
and  landowner  impacts  from  this 
proposal,  it  is  important  either  to  file 
comments  or  to  intervene  as  early  in  the 
process  as  possible. 

Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.  us/efi/doorbell.htm. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-2835  Filed  2-1-01;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlealon 

[Docket  No.  CPOO-6-000] 

Gulfetream  Natural  Gaa  System,  LLC; 
Notice  of  Availability  of  the  Final 
Environmental  Impact  Statement  for 
the  Proposed  Gulfstream  Pipeline 
Project 

lanuary  29,  2001. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  has  prepared  a  final 
environmental  impact  statement  (FEIS) 
on  natural  gas  pipeline  facilities 
proposed  by  Gulfstream  Natural  Gas 
System,  L.L.C.  (Gulfstream)  in  the 
above-referenced  docket.  The 
application  and  other  supplemental 
filings  in  this  docket  are  available  for 
viewing  on  the  FERC  Internet  website 
(wwrw.ferc.fed.us).  Click  on  the  "RIMS" 
link,  select  "Docket  #"  from  the  RIMS 
menu,  and  follow  the  instructions. 

The  FEIS  was  prepared  to  satisfy  the 
requirements  of  the  National 
Environmental  Policy  Act  (NEPA).  The 
staff  concludes  that  approval  of  the 
Gulfstream  Pipeline  Project,  with 
appropriate  mitigating  measures  as 
recsmmended,  would  have  limited 
adverse  enviroiunental  impact.  The 
FEIS  evaluates  alternatives  to  the 
proposal,  including  system  alternatives, 
route  alternatives,  and  route  variations. 

The  FEIS  assesses  the  potential 
environmental  effects  of  the 
construction  and  operation  of  the 
proposed  facilities  in  Mississippi, 
Alabama,  and  Florida,  and  State  and 
Federal  waters  in  the  Gulf  of  Mexico. 
Gulfstream  proposes  to  construct  about 
743  miles  of  various  diameter  pipeline, 
128,000  horsepower  (hp)  of 
compression,  1  pressure  regulating 
station,  22  meter  stations,  4  manifold 
stations,  34  mainline  valve  sites,  and  28 
pig  launchers  or  receivers. 

The  purpose  of  the  Gulfstream 
Pipeline  Project  is  to  provide  natural  gas 
transportation  service  for  up  to  1.13 
billion  cubic  feet  per  day  (bcf/d)  of 
natural  gas  from  supply  areas  in 
Alabama  and  Mississippi  to  new  and 
existing  markets  in  Florida.  The  primary 
market  is  for  natural  gas-fueled  electric 
generation  plants.  The  plants  are  needed 
to  meet  the  forecasted  substantial 
increases  in  consumption  driven  by 
Florida's  projected  population  growth 
over  the  next  10  to  20  years. 

This  FEIS  has  been  placed  in  the 
public  files  of  the  FERC  and  is  available 
for  public  inspection  at:  Federal  Energy 
Regulatory  Commission,  Public 
Reference  and  Files  Maintenance 


Branch,  888  First  Sti«et,  NE., 
Washington,  DC  20426,  (202)  208-1371. 

A  limited  number  of  copies  are 
available  from  the  Public  Refiarence  and 
Files  Maintenance  Branch  identified 
above.  In  addition,  the  FEIS  has  been 
mailed  to  Federal,  state,  and  local 
agencies;  public  interest  groups, 
individuals,  and  affected  landowners 
who  requested  a  copy  of  the  FEIS; 
libraries;  newspapers;  and  parties  to  this 
proceeding.  The  dociiment  is  also 
available  for  viewing  on  the  FERC 
website  at  www.ferc.fed.us,  using  the 
"RIMS"  link  to  information  in  this 
docket  nimiber.  For  assistance  with 
access  to  RIMS,  the  RIMS  helpline  can 
be  reached  at  (202)  208-2222. 

Additional  information  about  the 
proposed  project  is  available  from  the 
Commission's  Office  of  External  Affairs, 
at  (202)  208-1088  or  on  the  FERC 
website  described  in  the  preceding 
paragraph.  Access  to  the  texts  of  formal 
documents  issued  by  the  Commission 
with  regard  to  this  docket,  such  as 
orders  and  notices,  is  also  available  on 
the  FERC  website  using  the  "CIPS"  link- 
For  assistance  with  access  to  CIPS,  the 
CIPS  helpline  can  be  reached  at  (202) 
208-2474. 

David  P.  Bocigw, 

Secretary. 

[FR  Doc.  01-2834  Filed  2-1-01;  8:45  am] 

MUMO  COOC  •717-41-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CPOO-1 14-000] 

Trunldlne  Gas  Company;  Notice  of 
Availability  of  the  Environmental 
Assessment  for  tlie  Proposed  Line 
100-1  AtMndonment  Prefect 

January  29,  2001. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  has  prepared  an 
environmental  assessment  (EA)  on  the 
natural  gas  pipeline  facilities  proposed 
for  abandonment  by  Trunkline  Gas 
Company  (Trunkline)  in  the  above- 
referenced  docket. 

The  EA  was  prepared  to  satisfy  the 
requirements  of  the  National 
Environmental  Policy  Act.  The  staff 
concludes  that  approval  of  the  proposed 
Line  100-1  Abandonment  Project,  with 
appropriate  mitigating  measures,  would 
not  constitute  a  major  Federal  action 
significanUy  affecting  the  quality  of  the 
human  environment. 

The  EA  assesses  the  potential 
environmental  effects  of  abandoning 
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719.5  miles  of  Trunkline's  Line  100-1 
pipeline.  The  26-uich-diameter  Line 
100-1  extends  from  Douglas  County, 
Illinois  through  Kentucky,  Tennessee, 
Arkansas,  and  Mississippi,  and 
terminates  in  Beauregard  Parish, . 
Louisiana.  Abandonment  activities 
would  involve  minor  ground  disturbing 
activities  at  147  sites  along  Line  100-1 
to  disconnect  it  from  the  other  two 
pipelines  on  this  portion  of  Tninkline's 
system.  The  majority  of  the  work  would 
be  conducted  at  existing  compressor 
station  and  meter  station  sites  or  within 
Trunkline's  existing  right-of-way.  About 
67  acres  would  be  disturbed  by  these 
activities. 

Following  its  abandonment.  Line 
100-1  would  be  transferred  to 
Trunkline's  affiliate,  CMS  Trunkline 
Pipeline  Holdings,  hic.  (TPH).  TPH  has 
entered  into  an  agreement  with 
Centennial  Pipeline  (a  joint  venture 
between  Texas  Eastern  Products 
Pipeline  Company,  L.P.  [TEPPCO]  and 
Marathon  Ashland  Petroleiun,  L.L.C. 
[Marathon]  to  convert  and  jointly 
operate  the  pipeline  to  transport  refined 
petroleum  products  from  the  Texas- 
Louisiana  Gulf  Coast  area  to  the 
Midwest.  Although  the  conversion  and 
related  construction  activities  proposed 
by  Centennial  Pipeline  (Centennial)  are 
beyond  the  Commission's  regulatory 
jxuisdiction,  the  EA  identifies  the 
location  and  status  of  Centennial's 
proposed  facilities,  any  known 
environmental  impacts,  and  the 
agencies  responsible  for  issuing  permits 
for  Centennial's  project. 

Once  Line  100-1  nas  been 
disconnected  from  Trunkline's  system. 
Centennial  plans  to  conduct  the 
following  activities  to  convert  Line  100- 
1  and  develop  its  refined  petroleum 
transportation  system: 

•  Construct  taps,  valves,  and  other 
minor  appurtenant  facilities  at  171  work 
sites  (101  of  which  would  also  be 
affected  by  Trunkline's  abandoiunent 
activities); 

•  Construct  six  new  pump  stations 
adjacent  to  Line  100-1; 

•  Construct  about  75  miles  of  new  24- 
inch-diameter  pipeline  extending  from 
TEPPCO's  existing  Beaimiont,  Texas 
breakout  storage  terminal  (EST)  to  the 
southern  end  of  Line  100-1  near 
Longville,  Louisiana; 

•  Construct  a  new  2.57-million-barrel 
EST  near  Creal  Springs,  Illinois ';  and 

•  Construct  an  interconnect  to 
Marathon's  existing  pipeline  system 
near  Effingham,  Illinois. 

The  EA  nas  been  placed  in  the  public 
files  of  the  FERC.  A  limited  number  of 


'  Centennial  began  site  work  at  its  Creal  Springs 
BST  in  October  2000.  Foundation  work  is 
scheduled  to  begin  at  the  site  in  late  January  2001. 


copies  of  the  EA  are  available  for 
distribution  and  public  inspection  at: 
Federal  Energy  RegiUatory  Commission, 
Public  Reference  and  Files  Maintenance 
Branch,  888  First  Street,  NE,  Room  2A, 
Washington.  DC  20426,  (202)  208-1371. 

Copies  t)f  the  EA  have  been  mailed  to 
Federal,  state  and  local  agencies,  public 
interest  groups,  interested  individuals, 
newspapers,  and  parties  to  this 
proceeding. 

Any  person  wishing  to  comment  on 
the  EA  may  do  so.  To  ensure 
consideration  prior  to  a  Commission 
decision  on  the  proposal,  it  is  important 
that  we  receive  your  conunents  before 
the  date  specified  below.  Please 
carefully  follow  these  instructions  to 
ensure  that  your  comments  are  received 
in  time  and  properly  recorded; 

•  Send  an  original  and  two  copies  of 
your  comments  to:  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Room  lA,  Washington, 
DC  20426: 

•  Label  one  copy  of  the  comments  for 
the  attention  of  the  Gas  Group  1,  PJ- 
11.1: 

•  Reference  Docket  No.  CPOO-114- 
000;  and 

•  Mail  your  comments  so  tb&t  they 
will  be  received  in  Washington,  DC  on 
or  before  February  26,  2001. 

Conunents  may  also  be  filed 
electronically  via  the  Internet  in  Ueu  of 
paper.  See  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.us/efi/doorbeU.htm  under 
the  link  to  the  User's  Guide.  Before  you 
can  file  comments  you  will  need  to 
create  an  accoimt  which  can  be  created 
by  clicking  on  "Login  to  File"  and  then 
"New  User  Accoimt." 

Comments  will  be  considered  by  the 
Commission  but  will  not  serve  to  make 
the  conmienter  a  party  to  the 
proceeding.  Any  ]}erson  seeking  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene  pursuant  to 
rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedures  (18  CFR 
385.214).  Only  interveners  have  the 
right  to  seek  rehearing  of  the 
Commission's  decision. 

Affected  landowners  and  parties  with 
environmental  concerns  may  be  granted 
intervenor  status  upon  showing  good 
cause  by  stating  that  they  have  a  clear 
and  direct  interest  in  this  proceeding 
which  would  not  be  adequately 
represented  by  any  other  parties.  You  do 
not  need  intervenor  status  to  have  your 
comments  considered. 

Additional  information  about  the 
proposed  project  is  available  from  the 
Conmiission's  Office  of  External  Affairs, 
at  (202)  208-1088  or  on  the  FERC 
Internet  website  (www.ferc.fed.us)  using 


the  "RIMS"  link  to  information  in  this 
docket  number.  Click  on  the  "RIMS" 
link,  select  "Docket*"  from  the  RIMs 
Menu,  and  follow  the  instruction.  For 
assistance  with  access  to  RIMS,  the 
RIMS  helpline  can  be  reached  at  (202) 
208-2222. 

Similarly,  the  "CIPS"  link  on  the 
FERC  Internet  website  provides  access 
to  the  texts  of  formal  documents  issued 
by  the  Commission,  such  as  orders, 
notices,  and  rulemakings.  From  the 
FERC  Internet  website,  click  on  the 
"OPS"  link,  select  "Docket  #"  from  the 
CIPS  menu,  and  follow  the  instructions. 
For  assistance  with  access  to  CIPS,  the 
OPS  helpline  can  be  reached  at  (202) 
208-2474. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-2836  Filed  2-01-01;  8:45  am) 

BUJNQ  COW  e717-01-M 


DEPARTMENT  OF  ENERGY 

FMeral  Energy  Regulatory 
Commission 

Nottcs  of  Petltton  for  Declaratory  Order 
and  Soliciting  Comments,  Motions  To 
Intervene,  and  Protests 

lanuaiy  29, 2001. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Application  Type:  Petition  for 
Declaratory  Order. 

b.  Docket  No:  DlOl^l-000. 

c.  Ehte  Filed:  December  22,  2000. 

d.  Applicant:  North  Hartland,  LLC. 

e.  Name  of  Project:  North  Hartland 
Project. 

f.  Location:  The  North  Hartland 
Hydroelectric  Project  is  located  at  the 
U.S.  Army  Corps  of  Engineers'  North 
Hartland  Dam  on  the  Ottauquechee 
River  in  Windsor  Coimty,  Vermont.  The 
project  does  not  occupy  additional 
Federal  or  Tribal  land. 

g.  Fried  Pursuant  to:  Section  23(b)(1) 
of  the  Federal  Power  Act,  16  U.S.C. 
817(b). 

h.  Applicant  Contact:  Robert  L.  Carey, 
Jr.,  North  Hartland.  LLC,  P.O.  Box  1107. 
Great  Falls,  VA  22066,  telephone  (703) 
561-0611,  FAX  (703)  561-0609.  E-Mail 
rcarey84@erols.com 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Diane 
M.  Murray  at  (202)  219-2682,  or  E-mail 
address:  diane.murray®ferc.fed.us. 

j.  Deadline  for  filing  comments  and/ 
or  motions:  February  23,  2001. 

All  docimients  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary.  Federal  Energy 
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Regulatory  Commission.  888  First 
Street,  NE..  Washington.  D.C.  20426. 
Comments  and  protests  may  be  filed 
electronically  via  the  Internet  in  lieu  of 

Saper.  See,  18  CFR  385.201(a)(l)(iii)  and 
le  instructions  on  the  Commission's 
Web  site  at  http://www.ferc.fed.us/efi/ 
tloorbell.htm 

Please  include  the  docket  number 
(DIO 1-4-000)  on  any  comments  or 
motions  filed. 

k.  Description  of  Project:  The  existing 
project  consists  of:  (1)  an  outlet  lined 
Ivith  a  12-foot  diameter  steel  pipe;  (2)  a 
470-foot-long  extension  of  the  existing 
Outlet  connecting  to  two  7.5-foot 
diameter  penstocks;  (3)  a  powerhouse 
containing  two  2,000  kW  generating 
tinits;  (4)  a  12-foot  diameter  gated 
pjrpass  outlet  worVs  branching  from  the 
jienstock  upstream  of  the  powerhouse; 
and  (5)  appurtenant  facilities. 

When  a  Petition  for  Declaratory  Order 
\8  filed  with  the  Federal  Energy 
Regulatory  Commission,  the  Federal 
Power  Act  requires  the  Commission  to 
investigate  and  determine  if  the 
interests  of  interstate  or  foreign 
Commerce  would  be  affected  by  the 

Sroject.  The  Commission  also 
etermines  whether  or  not  the  project: 
(l)  woiild  be  located  on  a  navigable 
^vaterway;  (2)  would  occupy  or  affect 

Eublic  lands  or  reservations  of  the 
fnited  States;  (3)  would  utilize  surplus 
Water  or  water  power  from  a 
government  dam;  or  (4)  if  applicable, 
has  involved  or  would  involve  any 
construction  subsequent  to  1935  that 
may  have  increased  or  would  increase 
the  project's  head  or  generating 
capacity,  or  have  otherwise  significantly 
modified  the  project's  pre-1935  design 
or  operation. 

1.  Locations  of  the  Application:  A 
topy  of  the  application  is  available  for 
Inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room 
located  at  888  First  Street,  NE.,  Room 
pi,  Washington,  D.C.  20426.  or  by 
Calling  (202)  208-1371.  This  filing  may 
be  viewed  on  http://www.ferc.fed.us/ 
Online/rims.htm  (call  (202)  208-2222  for 
assistance).  A  copy  is  also  available  for 
Inspection  and  reproduction  at  the 
address  in  item  h.  above. 

m.  Individuals  desiring  to  be  included 
6n  the  Commission's  mailing  list  should 
$0  indicate  by  writing  to  the  Secretary 
^f  the  Commission. 
;  n.  Protests  or  Motions  to  Intervene — 
Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  Rules  of  Practice 
^d  Procedure,  18  CFR  385.210, 
385.211,  and  385.214.  In  determining 
the  appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
^ed,  but  only  those  who  file  a  motion 


to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  application. 

o.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS". 

"RECOMMEND A-nONS  FOR  TERMS 
AND  CONDITIONS  ", "PROTEST".  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particiUar  application. 

p.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presimied  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-2841  Filed  2-1-01;  8:45  am) 

BIUJNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  for  Amendment 
of  License  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

January  29,  2001. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Filing:  Amendment  of 
license  to  remove  the  20.23-niile-long 
section  of  the  jurisdictional  Lolo-Oxbow 
Transmission  Line  from  the  Project  No. 
1971  license  and  include  that 
transmission  lioe  in  the  Project  No. 
2261  license. 

b.  Projects  Nos:  1971-070  and  2261- 
002. 

c.  Date  Filed:  November  20.  2000. 

d.  Applicants:  Idaho  Power  Company 
Avista  Corporation. 

e.  Names  of  Projects:  Hells  Canyon 
Lolo-Divide  Creek  Transmission  Line 
(minor  part). 

f.  Location:  The  Hells  Canyon  Project 
is  located  on  the  Snake  River,  in  Baker 
County,  Oregon,  and  Adams  County, 
Idaho,  and  the  Lolo-Divide  Creek 


Transmission  Line  Project  is  located  in 
Nez  Perce  and  Idaho  Coimties,  Idaho. 
The  20.23-niile-long  section  of  the  Lolo- 
Oxbow  Transmission  Lifie  is  located  in 
Nez  Perce  County,  Oregon. 

g.  Filed  Pursuant  to;  Federal  Power 
Act  16  U.S.C.  §§  791(a}-825{r),  Section 
4.201  of  the  Commission's  Regulations. 

h.  Applicant  Contact  for  Idaho  Power 
Company:  Robert  W.  Stahman,  Vice 
President,  Secretary,  and  General 
Counsel,  Idaho  Power  Company,  1221 
West  Idaho  St.,  P.O.  Box  70,  Boise,  ID 
83707,  (208)  388-2676. 

i.  Applicant  Contact  for  Avista  Corp.: 
Steven  A.  Fry,  Avista  Corporation,  P.O. 
Box  3727,  Spokane,  WA  99220-3727, 
(509)  495-4084;  William  Madden.  Jr., 
Winston  &  Strawn,  1400  L.  St.,  NW.. 
Washington,  DC  20005-3502. 

j.  FERC  Contact:  William  Guey-Lee, 
(202)  219-2808,  or 
william.gueylee@ferc.fed.us. 

k.  Deadline  for  filing  comments, 
motions  to  intervene  or  protests:  March 
8,2001. 

All  dociunents  (original  and  eight 
copies)  should  be  filed  with:  David 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Comments  and  protests  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.  fere,  fed.us/efi/doorbell .  htm 

1.  Description  of  Project:  The 
applicants  are  requesting  Commission 
approval  to  delete  the  20.23-mile-long 
section  of  the  Lolo-Oxbow  Transmission 
Line  from  the  license  for  Project  No. 
1971,  and  to  add  it  to  the  license  for 
Project  No.  2261.  On  December  18, 
2000,  the  Commission  approved  the  sale 
of  the  above  section  of  the  transmission 
line  from  Idaho  Power  Company  to 
Avista  Corporation. 

m.  Location  of  the  Filing:  A  copy  of 
the  filing  is  available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street,  NE.,  Room  2A,  Washington, 
DC  20426,  or  by  calling  (202)  208-1371. 
This  filing  may  be  viewed  on  http:// 
wvkTw.ferc.fed.us/online/rims.htm  [call 
(202)  208-2222  for  assistance].  A  copy 
is  also  available  for  inspection  and 
reproduction  at  the  address  in  items  h 
and  i  above. 

n.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

o.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to  . 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
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Procedure,  18  CFR  385.210.  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Conunission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

p.  Filing  and  Service  of  Responsive 
Dociunents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS  "  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
doctunents  must  be  filed  by  providing 
the  original;  and  the  number  of  copies 
provided  by  the  Commission's 
regiilations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

q.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boergers. 

Secretary. 

(FR  Doc.  01-2842  Filed  2-1-01;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Ready  for 
Environmental  Analysis  and  Soliciting 
Comments,  Recommendations,  Terms 
and  Conditions,  and  Prescriptions 

January  29.  2001. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Conunission  and  is  available 
for  public  inspection. 

a.  Type  of  Application:  Subsequent 
License. 

b.  Project  No.:  3090-008. 

c.  Date  filed:  January  27. 1999. 

d.  Applicant:  Village  of  Lyndonville 
Electric  Department. 


e.  Name  of  Project:  Vail  Power 
Project. 

f.  Location:  On  Passumpsic  River  in 
Caledonia  County.  Vermont.  No  Federal 
Lands  are  used  in  this  project. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791  (a)825(r). 

h.  Applicant  Contact:  Mr.  Kenneth  C. 
Mason.  Village  of  Lyndonville  Electric 
Department.  20  Park  Avenue.  P.O.  Box 
167.  Lyndonville.  VT  05851.  (802)  626- 
3366. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to 
Timothy  Looney,  E-mail  address: 
timothy. looney@f ere. fed. us,  or 
telephone  202-219-2852. 

j.  Deadline  for  filing  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions:  60  days 
from  the  issuance  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NE.,  Washington,  DC  20426. 
CoQunents  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Conmiission's  web  site  at  http:// 
www.ferc.fed.us/efi/doorbell.htm. 

The  Commission's  Rules  of  Practice 
require  all  interveners  filing  documents 
with  the  Commission  to  serve  a  copy  of 
that  dociunent  on  each  person  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervener  files  conunents 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

k.  This  application  has  been  accepted, 
and  is  ready  for  environmental  analysis 
at  this  time. 

1.  Description  of  Project:  The  existing 
project  consists  of:  (1)  the  96-foot-long 
ogee-shaped  concrete  gravity  dam 
varying  in  height  from  8  to  15  feet  and 
topped  with  20  Ve-inch-high  wooden 
flashboards;  (2)  the  impoundment 
having  a  surface  area  of  79  acres,  with 
negligible  storage  and  normal  water 
surface  elevation  of  688.63  feet  msl;  (3) 
the  intake  structure;  (4)  the  powerhouse 
containing  one  generating  unit  with  an 
installed  capacity  of  350-kW;  (5)  the 
tailrace;  (6)  a  0.8-mile-long.  2.4-kV 
transmission  line;  and  (7)  appurtenant 
facilities. 

The  applicant  does  not  propose  any 
modifications  to  the  project  features  or 
operation. 

The  project  would  have  an  average 
aimual  generation  of  1,850  MWh  and 
would  be  used  to  provide  energy  to  its 
customers. 


m.  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street,  NE.,  Room  2-A, 
Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  The  application  may  be 
viewed  on  http://www.ferc.fed.us/ 
online/rims.htm  (202)  208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

n.  The  Commission  directs,  pursuant 
to  Section  4.34(b)  of  the  Regulations  (see 
Order  No.  533  issued  May  8,  1991,  56 
FR  23108,  May  20, 1991)  that  all 
comments,  recommendations,  terras  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  All  reply 
comments  must  be  filed  with  the 
Commission  within  105  days  fi-om  the 
date  of  this  notice. 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "COMMENTS",  "REPLY 
COMMENTS". 

"RECOMMENDATIONS."  "TERMS 
AND  CONDITIONS,"  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  niunber  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
niunber  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  beisis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
Each  filing  must  be  accompanied  by 
proof  of  service  on  all  persons  listed  on 
the  service  list  prepared  by  the 
Commission  in  this  proceeding,  in 
accordance  with  18  CFR  4.34(b),  and 
385.2010. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-2843  Filed  2-1-01;  8:45  am] 

BNJJNO  C006  6717-01-M 


Federal  Register /Vol  66,  No.  23 /Friday,  February  2,  2001 /Notices 


8787 


EPARTMENT  OF  ENERGY 

li  Energy  Regulatory 
>mmlssion 

»tlce  of  Amendment  of  License  and 
Soliciting  Comments,  Motions  To 
Intervene,  and  Protests 

tanuary  29,  2001. 
Take  notice  the  following 
lydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Application  Type:  Amendment  of 
License. 

b.  Project  No.:  4655-015. 

c.  Date  Filed:  December  18,  2000. 

d.  Applicant:  Boise-Kima  Irrigation 
istrict.  Napa  &  Meridian  Irrigation 

strict.  New  York  Irrigation  District, 
ilder  Irrigation  District,  and  Big  Bend 
igation  District. 

e.  Name  of  Project:  Arrowrock  Dam. 

f.  Location:  At  the  U.S.  Bureau  of 
Reclamation's  (Reclamation)  existing 
Arrowrock  Dam  and  Reservoir  on  the 
South  Fork  of  the  Boise  River,  in  Elmore 
uid  Ada  Coiuities,  Idaho.  Parts  of  the 
project  would  occupy  lands  managed  by 
Reclamation  and  the  U.S.  Corps  of 
Engineers  and  lands  managed  by  the 
U.S.  Forest  Service  within  the  Boise 
National  Forest. 

g.  Filed  Pursuant  to:  Federal  Power 
\ct.  16  U.S.C.  791(a)-«25(r). 

h.  Applicant  Contact:  Albert  P. 
Barker.  Hawley  Troxell  Ennis  &  Hawley 
LLP.  877  Main  Street.  Suite  1000.  Boise. 
ID  83701-1617,  (208)  344-6000. 

i.  FERC  Contact:  Regina  Saizan,  (202) 
219-2673. 

j.  Deadline  for  filing  comments  or 
motions:  March  1,  2001. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Conunents  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.  us/efi/doorbell.htm. 
I    Please  include  the  Project  Number 
14656-015)  on  any  conunents  or 
motions  filed. 

k.  Description  of  Amendment:  The 
icensees  request,  among  other  things, 
ursuant  to  sections  4.200(c)  and 

202(a)  of  the  Commission's  regulations 

d  Public  Law  No.  106-343,  that  the 
license  be  amended  to  extend  the 
deadline  for  commencement  of 
construction  to  March  26,  2003.  The 
licensees  also  request  that  the  deadline 
for  completion  of  construction  be 
extended  to  March  26,  2005. 


1.  Location  of  the  Application:  A  copy 
of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE.,  Room 
2A,  Washington,  DC  20426.  or  by  calling 
(202)  208-1371.  This  filing  may  be 
viewed  on  http://www.ferc.fed.us/ 
ordine/rims.htm  (call  (202)  208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Conunission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

o.  Filing  and  Service  of  Responsive 
Dociunents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  or 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

p.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  conunents,  it  will  be  presiuned  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-2844  Filed  2-1-01;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Request  for  Extension  of 
Time  To  Complete  Prefect 
Construction  and  Soliciting 
Comments,  Motions  To  Intervene,  and 
Protests 

January  29,  2001. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Application  Type:  Request  for 
Extension  of  Time. 

b.  Project  No:  11060-003. 

c.  Date  Filed:  December  20,  2000. 

d.  Applicant:  J.  M.  Miller  Enterprises, 
Inc. 

e.  Name  and  Location  of  Project:  The 
Sahko  Hydroelectric  Project  is  located 
on  the  Kastelu  Drain  about  0.5  mile 
from  its  confluence  with  the  Snake 
River  in  Twin  Falls  Coimty,  Idaho.  The 
project  does  not  occupy  federal  or  tribal 
land. 

f.  Filed  Pursuant  to:  Federal  Power 
Act,  Section  13. 

g.  Applicant  Contact:  Mr.  James  M. 
Miller,  P.O.  Box  1,  Filer,  ID  83328,  (208) 
326-4729. 

h.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to 
Robert  Bell  at  (202)  219-2806. 

i.  Deadline  for  filing  comments  and  or 
motions:  March  1,  2001. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Enei^ 
Regulatory  Conunission,  888  First 
Street,  NE,  Washington  DC  20426. 
Comments  and  protests  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  See,  18  CFR  385.2001  (a)(l)(iii) 
and  the  instructions  on  the 
Conunission's  web  site  at  http:// 
www.ferc.fed.us/efi/doorbell.htm. 

Please  include  the  project  number  (P- 
11060-003)  on  any  comments  or 
motions  filed. 

j.  Description  of  Proposal:  The 
licensee  requests  a  two-year  extension 
of  time  to  start  and  complete 
construction.  The  licensee  reports  it  has 
secured  a  stream  modification  permit 
from  the  U.S.  Army  Corps  of  Engineers 
and  met  with  representative  of  the  Twin 
Fall  Canal  Company  to  discuss  sediment 
control  and  flow  volumes.  The  licensee 
indicates  it  is  reanalyzing  project 
economics  but  anticipates  hydropower 
marketing  in  the  northwest  U.S.  will  be 
favorable  in  the  long  term. 

k.  Locations  of  the  application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
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Commission's  Public  Reference  Roont, 
located  at  888  First  Street.  NE.  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  The  application  may  be 
viewed  on  the  web  at  www.ferc.fed.us/ 
online/rims.htm  (Call  (202)  208-2222 
for  assistance).  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  g  above. 

1.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

m.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

n.  Filing  and  Service  of  Responsive 
Docimients — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS". 

"RECOMMENDA'nONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  or 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

0.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presimied  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boergers, 

Secretary. 

IFR  Doc.  01-2845  Filed  2-1-01;  8:45  am] 
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ENVIRONMENTAL  PROTECTION  .  „.; 
AGENCY         •jj'  ;<':S}t    'MS  h< 

[ER-FRL-661S-1] 

Environmental  ImfMct  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Iniformation  (202) 
564-7167  www.epa.gov/oeca/ofa. 

Weekly  Receipt  of  Environmental 
Impact  Statements  Filed  January  22, 
2001  Through  January  26,  2001. 
Pursuant  to  40  CFR  1506.9. 
EIS  No.  010027.  FINAL  EIS,  FRC.  AL, 
FL.  MS.  GuLfstream  Natural  Gas 
System  Project,  Construction  and 
Operation,  To  Provide  Natural  Gas 
Transportation  Service,  AL,  MS  and 
FL,  Due:  March  05,  2001,  Contact: 
Paul  McKee  (202)  208-1611. 
EIS  No.  010028,  DRAFT  EIS,  FHW,  IL, 
Illinois  Route  3  (FAP-14)  Relocation, 
Improved  Transportation  from  Sauget 
to  Venice,  Funding,  NPDES  Permit 
and  COE  Section  404  Permit,  Madison 
and  St.  Clair  Counties,  IL,  Due:  March 
19,  2001,  Contact:  Ronald  C.  Marshall 
(217)  492-4640. 
Amended  Notices: 
EIS  No.  000447,  DRAFT  EIS,  HUD,  NY, 
Qty  of  Yonkers  Construction  of  a  524 
Units  of  Mixed-Income  Housing  at 
1105-11354  Warburton  Avenue,  River 
Club  Apartment  Complex,  Qty  of 
Yonkers,  Westchester  County,  NY, 
February  05,  2001,  Published  FR  12- 
22-00 — This  draft  statement  was 
inadvertently  filed  with  EPA  on  12- 
11-00.  The  correct  NOA  was 
published  in  the  12-01-00  FR,  CEQ 
#000410,  Filed  11/22/01,  the  correct 
date  comments  are  due  back  to  the 
preparing  agency  is  01/30/01. 

Dated:  January  30,  2001. 
Joseph  C  Montgomery, 
Director,  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 

(FR  Doc.  01-2880  Filed  2-1-01;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6614^] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Isifonnation  (202) 
564-7167  OR  www.epa.gov/oeca/ofa. 

Weekly  receipt  of  Environmental 
Impact  Statements 

Filed  January  16.  2001  Through 
January  19,  2001 

Pursuant  to  40  CFR  1506.9. 

Note:  This  notice  of  availability  of  EPA 
EISs  filed  during  the  week  of  January  16, 


2001  through  January  19,  2001  which  should 
have  appeared  in  the  January  26,  2001 
Federal  Register  is  appearing  in  the  February 
2,  2001  Federal  Register.  The  45-day  review 
period  and  30-day  wait  periods  will  be 
calculated  from  January  26,  2001. 

mS  No.  010019.  DRAFT  EIS.  EDA.  CT. 
Adrian's  Landing  Project, 
Development  from  Columbus 
Boulevard  south  of  the  Founders 
Bridge  and  Riverfront  Plaza,  Qty  of 
Hartford,  CT,  Due:  March  12,  2001, 
Contact:  Dennis  Johnson  (860)  522- 
4888. 
This  EIS  should  have  appeared  in  the 

FR  on  01/26/2001.  The  45-day  Review 

Period  is  Caloilated  from  01/26/2001. 

EIS  No.  010020,  DRAFT  SUPPLEMENT. 
EPA.  MO,  Lower  Meramec  Basin 
Wastewater  Management  Plan, 
Proposed  New  Regional  Wastewater 
Treatment  Plan  and  Associated 
Facilities,  St.  Louis  and  Jefferson 
Counties,  MO,  Due:  March  12,  2001, 
Contact:  joe  Cothem  (913)  551-7148. 
This  EIS  should  have  appeared  in  the 

FR  on  01/26/2001.  The  45-day  Review 

Period  is  Calculated  from  01/26/2001. 

EIS  No.  010021.  DRAFT  EIS.  WR,  SD. 
Angostura  Unit — (Dam,  Reservoir  and 
Irrigation  Facilities)  Renewal  of  a 
Long-Term  Water  Service  Contract, 
Cheyenne  River  Basin,  Pine  Ridge 
Reservation,  Bismarck  County,  SD, 
Due:  April  27,  2001,  Contact:  Kenneth 
Parr  (605)  394-9751. 
This  EIS  should  have  appeared  in  the 

FR  on  01/26/2001.  The  45-day  Review 

Period  is  Calculated  from  01/26/2001. 

EIS  No.  010022.  FIN/KL  EIS.  FHW.  MN. 
TH-23  Reconstruction,  MN-TH-22  in 
Richmond  extending  through  the 
Qties  of  Richmond,  Cold  Spring  and 
Rockville  to  1-94,  Funding,  Steams 
County,  MN.  Due:  February  26,  2001, 
Contact:  Cheryl  Martin  (651)  291- 
6120. 

This  EIS  should  have  appeared  in  the 
FR  on  01/26/2001.  The  30-day  Wait 
Period  is  Caloilated  from  01/26/2001. 
EIS  No.  010023,  FOURTH  DRAFT 
SUPPLEMENT.  NOA.  AK,  Groundfish 
Fishery  Management  Plan, 
Implementation,  Bering  Sea  and 
Aleutian  Islands,  AK,  Due:  April  26, 
2001.  Contact:  James  W.  Balsiger  (907) 
586-7221. 

This  EIS  should  have  appeared  in  the 
FR  on  01/26/2001.  The  45-day  Review 
Period  is  Calculated  from  02/26/2001. 
EIS  No.  010024.  DRAFT  EIS.  FAA.  CA. 
Los  Angeles  International  Airports, 
Proposed  Master  Plan  Improvements 
on  Runway,  New  Taxiways,  New 
Terminal,  New  Air  Cargo  and 
Maintenance,  Funding,  Los  Angeles, 
Los  Angeles  Coimty,  CA,  Due:  July  25, 
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2001.  Contact:  David  B.  Kessler  (310) 
725-3615. 

This  EIS  should  have  appeared  in  the 
Tl  on  01/26/2001.  The  45-day  Review 
'eriod  is  Calculated  bom  01/26/2001. 
EIS  No.  010025,  DRAFT  EIS.  FHW.  MI. 
M-24  Reconstruction  Project,  From 
One  Mile  North  of  the  Oakland 
County  Line  to  1-69,  Fimding,  Lapeer 
County,  MI,  Due:  March  12,  2001, 
Contact:  James  A.  Kirschensteiner 
(517)  377-1880. 
^  This  EIS  should  have  appeared  in  the 
FR  on  01/26/2001.  The  45-day  Review 
Period  is  Calculated  from  01/26/2001. 
EIS  No.  010026.  FINAL  EIS,  USN. 
Surveillance  Towed  Array  Sensor 
System  (SURTASS)  Low  Frequency 
Active  (LFA),  To  Improved  Capability 
to  Detect  Quiter  and  Harder-to-Find 
Foreign  Submarines,  Implementation, 
Due:  February  26.  20G1,  Contact:  J.  S. 
Johnson  (703)  601-1687. 
This  EIS  should  have  appeared  in  the 
PR  on  01/26/2001 .  The  30-day  Wait 
eriod  is  Calciilated  from  01/26/2001. 

Amended  Notices 

EIS  No.  010003.  DRAFT  EIS,  NOA,  HI, 
GU,  AS,  Coral  Reef  Ecosystems  of  the 
Western  Pacific  Region.  Fishery 
Management  Plan,  Including 
Amendments  to  Four  Existing  (FMPs). 
Amendment  7 — Bottomfish  and 
Seamount  Groundfish  Fisheries. 
Amendment  11 — Crustaceans  - 
Fisheries;  Amendment  5 — Precious 
Corals  Fisheries  and  Amendment 
10 — Pelagics  Fisheries,  HI.  GU  and 
AS,  Due:  February  26,  2001,  Contact: 
Charles  Kamella  (808)  673-2937. 
Revision  of  FR  notice  published  on 
01/12/2001:  Contact  Person's  Phone 
Number  Changed  from  202-482-5916  to 
808-673-2937.  This  amended  notice 
should  have  appeared  in  the  FR  on  01/ 
26/2001. 

II  Dated:  January  30.  2001. 
loaeph  C.  Montgomery, 

Director,  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 

(FR  Doc.  01-2881  Filed  2-1-01;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(ER-FRL-6615-2] 

Environmental  Impact  Statements  and 
Regulations;  AvailabiUty  of  EPA 
Comments 

1 1   Availability  of  EPA  comments 
prepared  pursuant  to  the  Environmental 
Review  Process  (ERP).  under  Section 
309  of  the  Clean  Air  Act  and  Section 


102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  FEDERAL  ACnvmES 
AT  (202)  564-7167.  An  explanation  of 
the  ratings  assigned  to  draft 
environmental  impact  statements  (EISs) 
was  published  in  FR  dated  April  14, 
2600  (65  FR  20157). 

Draft  EISs 

ERP  No.  D-AFS-L65370-OR  Rating 
LO,  South  Bend  Weigh  and  Safety 
Station  Establishment,  Special  Use 
Permit  for  Construction,  Maintenance 
and  Operation,  Deschutes  National 
Forest  Lands  along  US  97  near  the 
Newberry  National  Volcanic  Monument, 
Deschutes  County,  OR. 

Summary:  EPA  expressed  a  lack  of 
objections  with  the  proposed  project. 
However,  EPA  recommended  that  the 
ciimulative  effects  analyses  on  Mule 
Deer  be  revised  including  additional 
information  to  support  conclusions 
presented  in  the  EIS. 

ERP  No.  D-BLM-G65077-NM  Rating 
LO,  Santo  Domingo  Pueblo  and  Bureau 
of  Land  Management  Proposed  Land 
Exchange  Project,  Sandoval  and  Santa 
Fe  Counties,  NM. 

Summary:  EPA  had  no  objections  to 
the  selection  of  the  preferred  alternative 
and  was  pleased  with  the  inclusion  of 
conservation  easements. 

ERP  No.  D-IBR-L28008-ID  Rating 
E02,  Arrowrock  Dam  Outlet  Works 
Rehabilitation,  Construction  and 
Operation,  To  Remove  10  Lower  Level 
Ensign  Valves  and  Replace  with  10 
Clamshell  Gates,  Boise  River,  Qty  of 
Boise,  ID. 

Summary:  EPA  expressed  objections 
because  all  alternatives  would  likely 
result  in  violations  of  Idaho  water 
quality  standards  (WQS),  including  the 
exceedance  of  the  Total  Maximum  Daily 
Load  allocation  of  sediment,  and 
endanger  threatened  bull  trout 
populations  that  overwinter  in 
Arrowrock  Reservoir.  EPA  recommends 
that  the  Bureau  examine  additional 
alternatives  and  mitigation  measures  to 
avoid  or  minimize  impacts  to  water 
quality  and  bull  trout  and  that  the  EIS 
compare  results  of  numerical  modeling 
for  water  quality  to  WQS  thresholds, 
include  additionad  information  on  the 
effects  to  bull  trout,  and  contain  a  more 
comprehensive  monitoring  plan. 

ERP  No.  DS-FHW-J40149-CO  Rating 
EC2,  Colorado  Forest  Highway  80, 
Guanella  Pass  Road  (also  known  as  Park 
County  Road  62,  Clear  Creek  County 
Road  381  and  Forest  Development  Road 
118),  Additional  Alternative  includes 
Rehabilitation,  Light  Reconstruction  and 


Full  Construction,  Funding,  Qear  Creek 
and  Park  Cotmties,  CO. 

Summary:  EPA  continues  to  express 
concerns  regarding  project  impacts  to 
wetlands,  water  quality  and  wildlife. 

ERP  No.  DS-4^OA-B91025-00  Rating 
LO,  Federal  Lobster  Management  in  the 
Exclusive  Economic  Service, 
Implementation,  American  Lobstw 
Fishery  Management  Plan,  NY,  NH  and 
MA. 

Summary:  EPA  had  ao  objections  to 
the  project. 

Final  EISs 

ERP  No.  F-AFS-A65168-00,  Forest 
Service  Roadless  Area  Conservation, 
Implementation,  Proposal  to  Protect 
Roadless  Areas. 

Summary:  While  the  final  EIS 
generally  addressed  EPA's  major 
concerns,  EPA  did  suggest  that  the 
Record  of  Decision  outline  the  details  of 
the  Tongass  transition  regarding 
duration  of  timber  sale  contracts 
pursuant  to  36  CFR  223.31. 

ERP  No.  F-AFS-J60020-00 
Yellowstone  Pipeline  Proposed  Changes 
to  Existing  Pipeline  between  Thompson 
Fall  and  Kingston,  Sanders  County,  MT 
and  Shoshone  County,  ID. 

Summary:  EPA  supports  the  Forest 
Service's  efforts  to  reduce  the  risk  of 
futiue  pipeline  exposoiu«s,  and 
conflicts  between  maintenance  and 
repair  of  the  pipeline  and  stream 
protection  goals.  EPA  also  suggests  that 
additional  recommended  mitigation 
measiues  shown  in  Appendix  E  (FEIS) 
be  included  in  final  preferred 
alternative  selected  in  the  Record  of 
Decision,  to  further  reduce  the  potential 
for  petroleum  releases. 

ERP  No.  F-AFS-J65326-MT.  Ashland 
Post-Fire  Project,  Proposal  to  Implement 
Restoration  Activities  to  Maintain 
Watershed,  Custer  National  Forest, 
Powder  River  and  Rosebud  Counties, 
MT. 

Summary:  EPA  supports  the  purposed 
project  to  stabilize  soils  and  maintain 
watershed  function  by  minimizing  soil 
erosion  and  maintaining  soil 
productivity,  stream  function  and  water 
quality.  EPA  continues  to  express 
concerns  with  erosion  and  sediment 
production  from  timber  harvest 
activities. 

ERP  No.  F-BLM-A99217-00, 
Programmatic  EIS — Sur&ce 
Management  Regulations  for  Locatable 
Mineral  Operation.  (43  CFR  3809). 
Public  Land. 

Summary:  While  the  FEIS  did  address 
EPA's  concerns  with  performance 
standards,  bonding,  reclamation 
provisions  and  "unnecessary  or  undue 
degradation"  EPA  continues  to  express 
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concerns  with  potential  environmental 
impacts  resulting  from  inadequate 
financial  guarantees  and  not  fully 
linking  the  EIS  to  the  plan  of  operation 
and  applicable  permits. 

ERP  No.  F-COB-D36118-DE, 
Fenwifck  Island  Feasibility  Study,  Storm 
Damage  Reduction,  Delaware  Coast  from 
Cape  Henlopen  to  Fenwick  Island, 
Protective  Berm  and  Dune  Construction, 
Community  of  Fenwick  Island,  Sussex 
County,  DE. 

Summary:  EPA  did  not  have  any 
objections  regarding  this  proposed 
project. 

ERP  No.  F-DOD-Al  1075-00. 
National  Missile  Defense  (NMD) 
Deployment  System,  Analysis  of 
Possible  Deployment  Sites:  AK,  AS  and 
ND. 

Summary:  While  EPA  has  no  additional 
concerns,  EPA  did  express  concern 
about  the  PAVE  PWQS  radar  facilities 
which  are  a  component  of  NMD  and 
will  be  assessed  in  a  separate  EIS. 

ERP  No.  F-DOE-L00008-00, 
PROGRAMMATIC— Accomplishing 
Expanded  Civilian  Nuclear  Energy 
Research  and  Development  and  Isotope 
Production  Missions  in  the  United 
States,  Including  the  Role  of  the  Fast 
Flux  Test,  ID,  TN,  WA. 
Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 

ERP  No.  F-FAA-B51019-RI,  T.F. 
Green  Airport  Project,  To  Implement  the 
Part  150  Noise  Abatement  Procedures  in 
a  Safe  and  Efficient  Manner,  Warwick 
County,  RI. 

Summary:  EPA  requested  that  the 
Record  of  Decision  include  a  more 
thorough  EJ  analysis,  additional 
information  about  ciunulative  impacts, 
and  firm  conunitments  to  mitigation 
measures. 

ERP  No.  F-FHW-D40302-WV,  US 
522  Upgrade  and  Improvements  Project. 
From  the  Virginia  State  Line  through 
Morgan  County  to  the  Maryland  State 
Line,  Funding,  NPDES  and  COE  Section 
404  Permit,  Berkeley  Springs,  Morgan 
Coimty,  WV. 

Summary:  EPA  maintained  concerns 
with  the  potential  wetland,  stream,  and 
residential  impacts  of  the  proposed 
highway  project.  In  addition,  EPA 
expressed  concern  with  the  potential 
impacts  this  project  may  have  on  the 
Potomac  River  Bridge  and  Route  522  in 
Maryland. 

ERP  No.  F-FHW-K53008-NV,  Reno 
Railroad  Corridor,  Implementation  of 
the  Freight  Railroad  Grade  Separation 
Improvements  in  the  Central  Portion  of 
the  City  of  Reno,  Washoe  County,  NV. 
Summary:  EPA  expressed  continuing 
concerns  regarding  the  adequacy  of  the 
Dust  Control  Plan.  EPA  requested  the 


inclusion  of  specific  PM-10  control 
measures  in  the  Dust  Control  Plan  and 
requested  a  stated  commitment  to  these 
measures  from  the  lead  agency  in  the 
Record  of  Decision. 

ERP  No.  F-FHW-U0204-WA.  NE 
8TH/I-405  hiterchange  Project, 
Construction,  Fimding,  Right-of-Way 
Use  Permit  and  NPDES  Storm  water 
Permit,  City  of  Bellevue,  King  County, 
WA. 

Summary:  Due  to  a  lack  of  objections. 
EPA  did  not  comment  on  this  proposed 
project. 

ERP  No.  F-NPS-F39038-00,  Lower 
Saint  Croix  National  Scenic  Riverway 
Cooperative  Management  Plan, 
Implementation,  MN  and  WI. 

Summary:  EPA  continued  to  express 
concerns  about  impacts  to  water  quality, 
managing  camping  to  reduce  trampling 
and  inappropriate  disposed  of  hiunan 
waste  and  the  zebra  mussel  infestation 
of  the  Lower  St.  Croix  River.  EPA  asked 
that  these  issues  be  addressed  in  the 
Record  of  Decision. 

ERP  No.  F-USN-C11017-NY,  Naval 
Weapons  Industrial  Reserve  Plant 
Bethpage  to  Nassau  County,  Transfer 
and  Reuse,  Preferred  Reuse  Plan  for  the 
Property,  Town  of  Oyster  Bay,  Nassau 
County.  NY. 

Summary:  Although  the  FEIS 
addressed  a  number  of  issues  identified 
in  EPA's  comment  letter  on  the  DEIS, 
there  are  still  outstanding  concerns 
about  transportation-related  air  quality 
impacts  and  indoor  air  quality. 

ERP  No.  FS-AFS-J65287-UT, 
Rhyolite  Fuel  Reduction  Project  to  the 
South  Spruce  Ecosystem  Rehabilitation 
Project,  Implementation,  Dixie  National 
Forest,  Cedar  City  Ranger  District,  Iron 
County,  UT. 

Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 

ERP  No.  FS-NOA-E64016-FL, 
Florida  Keys  National  Marine  Sanctuary 
(FKNMS)  Comprehensive  Management 
Plan,  Updated  Information  concerning  a 
Proposal  to  Establish  a  No-Take 
Ecological  Reserve  in  the  Tortugas 
Region,  FL. 

Summary:  EPA  had  concerns  about 
preventing  unauthorized  activities  in 
the  "no-take"  zones  and  controlling 
access  to  these  areas,  enforcement,  and 
jurisdiction  of  the  project  because  there 
are  many  multi-jurisdictional  (Local/ 
State/Federal)  agencies  that  were  and 
will  be  involved  in  the  completion  of 
this  project.  In  particular,  management 
details  for  the  Tortugas  Ecological 
Reserve  warrant  further  discussion  in 
the  FSEIS. 

ERP  No.  FS-UAF-E11032-FL. 
Homestead  Air  Force  Base  (AFB) 


Disposal  and  Reuse,  Implementation, 
Dade  Coimty,  FL. 

Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 

Dated:  lanuary  30,  2001. 

loaeph  C  Montgomery, 

Director,  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 

(FR  Doc.  01-2882  Filed  2-1-01;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-34159A;  FRL-«765-7] 

AmendnMnt  to  Reragistratlon 
Eligibility  Daclsion  for  Aluminum 
Phosphide  and  Magnesium  Phosphide; 
Notice  of  Availability 

AGENCY  Environmental  Protection 
Agency  (EPA). 
ACrnON  Notice. 

SUMMARY  In  the  Reregistration  Eligibility 
Decision  (RED)  document  issued  for 
Aluminum  Phosphide  and  Magnesium 
Phosphide  in  December  1998,  several 
risks  of  concern  were  identified  and 
mitigation  measiues  proposed  to 
address  those  risks.  The  RED  also  set 
forth  a  stakeholder  process  for  obtaining 
input  on  the  proposed  mitigation 
measures  or  suggestions  on  how  other 
methods  could  be  employed  to  reduce 
the  risks  identified  in  the  document.  On 
November  8,  2000,  after  extensive 
discussions  with  USDA  and  interested 
stakeholders,  the  registrants  of  these 
pesticide  active  ingredients  (a.i.)  entered 
into  a  Memorandum  of  Agreement 
(MO A)  with  the  Agency,  the  purpose  of 
which  is  to  implement  mitigation 
measiues  to  reduce  risks  and  to  gather 
information  to  better  characterize  risks 
to  workers  and  bystanders.  This  MOA. 
which  amends  the  Aluminum 
Phosphide  and  Magnesium  Phosphide 
RED,  is  stunmarized  below. 
DATES:  Comments,  identified  by  docket 
control  number  OPP-34159A,  must  be 
received  on  or  before  March  5,  2001. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  niunber 
OPP-34159A  in  the  subject  line  on  the 
first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Hartman,  Special  Review  and 
Reregistration  Division  (7508C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
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Ave.,  NW.,  Washington,  DC  20460; 
telephone  number:  (703)  308-0734;  fax 
number:  (703)  308-8041;  e-mail  address: 
hartman.mark@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  to  persons  or  companies  who 
fumigate  grains  and  other  commodities, 
trade  organizations  whose  membership 
relies  on  fumigation  and  pest  control 
operators  who  fumigate  rodent  biuxows. 
Since  other  entities  may  also  be 
interested,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

How  Can  I  Get  Additional  Information, 
Including  Copies  of  this  Document  and 
Other  Related  Documents? 

1 .  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents,  frt>m 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
dociunent,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Docxunents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
wv^rw.epa.gov/fedrgstr/.  To  access 
information  about  the  reregistration 
status  of  aliuninum  and  magnesium 
phosphide  on  the  internet,  go  directly 
http://www.epa.gov/REDs,  and  select 
"aluminimi  phosphide"  or  "magnesiiun 
phosphide.". 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  nxmiber 
OPP-34159A.  The  official  record 
cxinsists  of  the  doaunents  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  confidential 
business  information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electroniccomments  submitted  during 
an  applicable  comment  period,  is 


available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPP-34159A  in  the 
subject  line  on  the  first  page  of  yoiu 
response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3. Electronically.  You  may  submit  your 
comments  electronically  by  e-mail  to: 
"opp-docket@epa.gov,"  or  you  can 
submit  a  computer  disk  as  described  in 
this  unit.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCE  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  OPP-34159A.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
dociunent  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procediues  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 


the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified 
imder  FOR  FURTHER  INFORMATION 
CONTACT. 

What  Should  I  Consider  as  I  Prepare  My 
Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/ or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alterxiative  ways  to  improve 
the  rule  or  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

8.  To  ensiue  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  youi 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  What  Action  is  the  Agency  Takingf 

EPA  completed  a  risk  assessment  for 
the  pest  control  fumigants  aluminum 
and  magnesium  phosphide  in 
September  1998.  These  materials  release 
highly  toxic  phosphine  gas  when  they 
react  Mith  the  moisture  in  the 
atmosphere.  This  risk  assessment 
identified  risks  of  concern  for 
applicators  and  occupational/residential 
bystanders,  based  on  the  available  data 
and  information.  EPA  issued  a  RED  for 
Aluminiun  and  Magnesium  Phosphide 
in  December  1998.  The  RED  contained 
a  series  of  proposed  risk  mitigation 
measures  which  are  the  focal  point  of  an 
ongoing  stakeholder  process.  These 
measiuBS  generally  have  been  viewed 
very  negatively  by  members  of  the  user 
community  who  believe  that 
implementation  of  such  measiues 
would  be  tantamount  to  cancellation  of 
the  chemical. 

In  the  RED,  EPA  proposed  risk 
mitigation  measures  which  were 
designed  to  address  the  risks  identified 
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in  the  risk  assessment.  The  Agency, 
recognizing  the  importance  of 
phosphine  to  agriculture,  the  lack  of 
viable  alternatives,  and  the  potential 
impacts  of  the  initial  set  of  mitigation 
measures  on  the  continued  use  of  the 
chemicals,  committed  to  pursue  an 
extensive  stakeholder  involvement 
process  regarding  these  measures  with 
the  expressed  intent  to  gather 
information  on  the  impacts  of  the 
proposed  measures  and,  most 
importantly,  to  explore  possible 
alternative  mitigation  measures  that 
would  achieve  risk  reduction  while 
maintaining  the  ability  to  continue  to 
use  phosphine  and  achieve  the  benefits 
derived  from  that  use. 

The  Agency  has  conducted  an 
intensive  stakeholder  involvement 
program  to  address  the  risk  issues 
associated  with  the  use  of  phosphine 
fumigants.  This  process  be^an  with  a 
lengthy  public  coniment  period.  Over 
570  comments  were  received  diiring  the 
comment  period  which  ended  in  March 
1999.  The  main  issues  of  contention 
were  the  500  foot  bufiisr  zone, 
notification  of  local  residents  prior  to 
fumigation,  and  the  lowering  of  the 
exposure  standard  from  0.3  ppm  to  0.03 
ppm,  each  of  which  v/ete  proposed  as 
mitigation  ^neasures  in  the  RED. 

Further,  USDA  commissioned  a 
Phosphine  Task  Force  in  1999,  whose 
purpose  was  to  work  with  the  Agency 
and  the  agricultural  community  during 
the  phosphine  review  process.  EPA 
worked  closely  with  the  Phosphine  Task 
Force  to  further  discuss  use  of  fumigants 
and  related  risk  issues,  and  to  explore 
other  measures  to  further  mitigate  those 
ri^. 

In  addition  to  the  Phosphine  Task 
Force,  the  Phosphine  Coalition,  a  broad- 
based  group  consisting  of  over  80 
registrants,  fumigation  companies,  trade 
organizations  and  users,  was  formed  in 
1998  to  address  issues  related  to  the 
reregistration  of  the  phosphine 
fumigants.  This  group  has  worked  with 
EPA.  USDA,  and  the  registrants  on  the 
phosphine  issue.  Among  other 
activities,  the  Phosphine  Coalition 
arranged  fumigation  demonstrations  in 
the  field  where  Agency  personnel  and 
the  user  community  had  productive 
interactions.  This  group  has  also  figured 
prominently  in  technical  discussions 
with  the  registrants  and  EPA  on  risk 
assessment  and  risk  management  issues, 
and  has  provided  extensive  feedback 
and  valuable  input  to  the  Agency 
throughout  the  reregistration  process 
and  the  development  of  the  MOA. 
Meanwhile,  EPA  has  also  conducted 
outreach  with  state  lead  agencies 
including  several  presentations  at 


SFIREG  and  conference  calls  with 
interested  state  officials. 

Based  in  large  part  on  input  and 
feedback  received  during  this 
stakeholder  process,  EPA  and  the 
registrants  have  entered  into  a 
Memorandum  of  Agreement,  the 
purpose  of  which  is  to  implement 
mitigation  measures  to  meaningfully 
reduce  risks  and  gather  information  to 
better  characterize  risks  to  workers  and 
bystanders.  The  following  is  a  short 
summary  of  the  main  points  in  the 
agreement.  The  text  of  the  entire 
agreement  can  be  found  at  http:A/ 
www.epa.gov/REDs. 

1.  Site  Fumigation  Management  Plans 

(a)  Monitoring 

(b)  Notification  of  authorities 

(c)  Notification  of  bystanders  in  the 
event  of  a  release 

2.  Development  of  guidance  for  plans 
as  part  of  the  label  language. 

3.  Conducting  Air  monitoring  Studies 
(worker  and  bystander) 

4.  Toxicology  Studies  or  0.01  ppm 
standard 

5.  2  annual  incident  analyses  reports 

6.  Financial  and  technicsd  support  for 
a  training  and  certification  improvement 
program. 

7.  Prohibition  of  in-transit  aeration 

8.  Stricter  definition  of  "imder  the 
supervision  of  a  certified  applicator" 

9.  Enhanced  notification  of  receivers 
of  fumigated  rail  cars  and  other 
containers 

10.  Two-person  rule  for  fumigations 
requiring  entry  into  a  structure 

11.  Provision  of  safety  material  to 
residents  having  burrows  treated 

The  MOA  requires  that  registrants 
submit  draft  interim  fumigation 
management  plan  guidance  to  the  EPA 
by  January  1,  2001  which  has  been 
completed.  Draft  label  revisions  are  due 
to  the  EPA  from  the  registrants  no  later 
than  June  1,  2001.  Further,  the  MOA 
requires  the  submission  of  the  first 
annual  incident  analysis  report  and 
draft  protocols/feasibility  studies  for  the 
collection  of  monitoring  data  to  the  EPA 
by  April  1,  2001.  The  training  and 
certification  improvement  program 
required  in  the  MOA  will  also  begin  in 
2001. 

Listof  Subiects 

Environmental  protection,  aluminiun 
phosphide,  magnesiimi 
pho8phide,reregistratioiL 

Dated:)anuary  18,  2001. 
Jack  E.  Housenger, 

Acting  Director,  Special  Review  and 
Reffstration  Division,  Office  of  Pesticide 
Programs 

[FR  Doc.  01-2773  Filed  2-1-01;  8:45  am] 

8IUJN0  CODE  6860-S0-« 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1354-DR] 

Arkansas;  Amendment  No.  7  to  Notice 
of  a  Major  Disaster  DeclaratkHi 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Arkansas,  {FEMA-1354-DR),  dated 
December  29,  2000,  and  related 
determinations. 

EFFECTIVE  DATE:  January  24,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 

Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Arkansas  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  December  29,  2000: 
Greene  Coimty  for  Individual 

Assistance. 
Cleburne,  Fulton,  Marion,  and  Stone 

Counties  for  Individual  Assistance 

(already  designated  for  Public 

Assistance). 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program) 

Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 

Recovery  Directorate. 

(FR  Doc.  01-2822  Filed  2-1-01;  8:45  am] 

BHJJNG  CODE  871S-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-3161-EM] 

Illinois;  Emergency  and  Related 
Determinations 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  an 
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emergency  for  the  State  of  Illinois 
(FEMA-3161-EM),  dated  January  17, 
2001,  and  related  determinations. 
EFFECTIVE  DATE:  January  17,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472.  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
January  17,  2001,  the  President  declared 
an  emergency  imder  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act,  42  USC 
5121,  et  seq.,  as  amended  by  the 
Disaster  Mitigation  Act  of  2000,  Pub.  L. 
No.  106-390,  114  Stat.  1552  (2000),  as 
follows: 

I  have  determined  that  the  emergency 
conditions  in  certain  areas  of  Illinois, 
resulting  from  record/near  record  snow  on 
December  10-31,  2000,  is  of  sufficient 
severity  and  magnitude  to  warrant  an 
emergency  declaration  under  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act,  42  USC  5121,  et  seq.,  as 
amended  by  the  Disaster  Mitigation  Act  of 
2000,  Pub.  L.  No.  106-390,  114  Stat.  1552 
(2000)  (the  Stafford  Act).  I,  therefore,  declare 
that  such  an  emergency  exists  in  the  State  of 
Illinois. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  emergency 
protective  measures  (Category  B)  under  the 
Public  Assistance  program  to  save  lives, 
protect  public  health  and  safety,  and 
property.  Other  forms  of  assistance  under 
Title  V  of  the  Stafford  Act  may  be  added  at 
a  later  date,  as  you  deem  appropriate.  You 
are  further  authorized  to  provide  this 
emergency  assistance  in  the  affected  areas  for 
a  period  of  48  hours.  You  may  extend  the 
period  of  assistance,  as  warranted.  This 
assistance  excludes  regular  time  costs  for 
subgrantees'  regular  employees.  Assistance 
under  this  emergency  is  authorized  at  75 
percent  Federal  funding  for  eligible  costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  James  Roche  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  emergency. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Illinois  to  have  been 
aHected  adversely  by  this  declared 
emergency: 

Bureau,  Cook,  DeWitt,  DuPage,  Ford, 
Fulton,  Gnmdy,  Henry,  Iroquois,  Kane, 
Kankakee,  Kendall,  Lake,  Livingston, 
Marshall,  McDonough,  McHenry,  McLean, 


Stark,  Will,  and  Winnebago  Counties  for 
Emergency  Protective  measures  under  the 
Public  Assistance  program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  PubHc 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 
James  L.  Witt, 
Director. 

[FR  Doc.  01-2824  Filed  2-1-01;  8:45  am] 
auJNO  cooE  ens-os-p 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-3161-EM] 

Illinois;  Amendment  No.  1  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Illinois,  (FEMA-3161-EM),  dated 
January  17,  2001,  and  related 
determinations. 

EFFECTIVE  DATE:  January  26,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Illinois  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  January  17,  2001; 

Henderson,  La  Salle,  Menard,  Ogle,  and 
Peoria  for  emergency  protective  measures 
under  the  Public  Assistance  program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fimd  Program;  83.539,  Crisis 
Counseling;  83.540.  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542.  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 


Program;  83.548,  Hazard  Mitigation  Grant 

Program) 

Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 

Recovery  Directorate. 

[FR  Doc.  01-2825  Filed  2-1-01;  8:45  am] 

BNJJNG  CODE  S71«-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-3162-EM] 

Indiana;  Emergency  and  Related 
Determinations 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  an 
emergency  for  the  State  of  Indiana 
(FEMA-3162-EM),  dated  January  24, 
2001.  and  related  determinations. 
effective  date:  January  24,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
January  24,  2001,  the  President  declared 
an  emergency  imder  the  authority  of  the 
Robert  T.  Sta^ord  Disaster  Relief  and 
Emergency  Assistance  Act,  42  USC 
5121,  et  seq.,  as  amended  by  the 
Disaster  Mitigation  Act  of  2000,  Pub.  L. 
No.  106-390,  114  Stat  1552  (2000).  as 
follows: 

I  have  determined  that  the  emergency 
conditions  In  certain  areas  of  Indiana, 
resulting  from  record/near  record  snow  on 
December  11-31,  2000,  is  of  sufficient 
severity  and  magnitude  to  warrant  an 
emergency  declaration  under  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act,  42  USC  5121,  et  seq.,  as 
amended  by  the  Disaster  Mitigation  Act  of 
2000,  Pub.  L.  No.  106-390,  114  Stat.  1552 
(2000)  (the  Stafford  Act).  I,  therefore,  declare 
that  such  an  emergency  exists  in  the  State  of 
Indiana. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  exfmnses. 

You  are  authorized  to  provide  emergency 
protective  measures  (Category  B)  under  the 
Public  Assistance  program  to  save  lives, 
protect  public  health  and  safety,  and 
property.  Other  forms  of  assistance  under 
Title  V  of  the  Stafford  Act  may  be  added  at 
a  later  date,  as  you  deem  appropriate.  You 
are  further  authorized  to  provide  this 
emergency  assistance  in  the  affected  areas  for 
a  period  of  48  hours.  You  may  extend  the 
period  of  assistance,  as  warranted.  This 
assistance  excludes  regular  time  costs  for 
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subgrantees'  regular  employees.  Assistance 
under  this  emergency  is  authorized  at  75 
percent  Federal  funding  for  eligible  costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Robert  Colangelo  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  emergency. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Indiana  to  have 
been  affected  adversely  by  this  declared 
emergency: 

Allen.  Carroll.  Cass.  Elkhart.  Fulton, 
Howard,  Huntington,  jasper,  Kosciusko. 
Lagrange,  Lake,  Miami,  Noble,  Pulaski,  St. 
Joseph,  Steuben,  White,  and  Whitley 
Counties  for  emergency  protective  measures 
(Category  B)  under  the  Public  Assistance 
program  for  a  period  of  48  hours. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Conmiunity  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program:  83.539,  Crisis 
Coimseling:  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

John  W.  Magaw, 

Acting  Director. 

[FR  Doc.  01-2826  Filed  2-1-01;  8:45  am] 

BNJJNOCOOE  871S-02-P 


FEDERAL  EMERGENCY 
MANAQEMENT  AGENCY 


[FEIIA-1357-OR] 

Louisiana; 
ofaM^or 


No.  1  to  Notice 
Daciaratlon 


AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Louisiana,  (FEMA-1357-DR),  dated 
January  12,  2001,  and  related 
determinations. 

EFFECTIVE  DATE:  January  23,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 
SUPPt^MENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Louisiana  is  hereby  amended  to  include 


the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  January  12,  2001: 

Bossier  and  Ouachita  Parishes  for  Public 
Assistance. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans:  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544.  Public 
Assistance  Grants;  83.545.  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 
[FR  Doc.  01-2823  Filed  2-1-01;  8:45am) 
BILUNQ  CODE  671  S-Ctt-^ 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEIIA-3163-EiN] 

Wisconsin;  Emergency  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACnON:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  an 
emergency  for  the  State  of  Wisconsin 
(FEMA-3163-EM),  dated  January  24, 
2001,  and  related  determinations. 
EFFECTIVE  DATE:  January  24,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 
SUPPI.EMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
January  24,  2001,  the  President  declared 
an  emergency  imder  the  authority  of  the 
Robert  T.  Stsiford  Disaster  Relief  and 
Emergency  Assistance  Act,  42  USC 
5121,  et  seq.,  as  amended  by  the 
Disaster  Mitigation  Act  of  2000,  I*ub.  L. 
No.  106-390, 114  Stat.  1552  (2000),  as 
follows: 

I  have  determined  that  the  emergency 
conditions  in  certain  areas  of  the  State  of 
Wisconsin,  resulting  from  record/near  record 
snow  on  December  11-31,  2000,  is  of 
sufficient  severity  and  magnitude  to  warrant 
an  emergency  declaration  under  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act.  42  USC  5121,  et  seq.,  as 
amended  by  the  Disaster  Mitigation  Act  of 
2000,  Pub.  L.  No.  106-390,  114  StaL  1552 


(2000)  (the  Stafford  Act).  I,  therefore,  declare 
that  such  an  emergency  exists  in  the  State  of 
Wisconsin. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  emergency 
protective  measures  (Category  B)  under  the 
Public  Assistance  program  to  save  lives, 
protect  public  health  and  safety,  and 
property.  Other  forms  of  assistance  under 
Title  V  of  the  Stafford  Act  may  be  added  at 
a  later  date,  as  you  may  deem  appropriate. 
You  are  further  authorized  to  provide  this 
emergency  assistance  in  the  a^ected  areas  for 
a  period  of  48  hours.  You  may  extend  the 
period  of  assistance,  as  warranted.  This 
assistance  excludes  regular  time  costs  for 
subgrantees'  regular  employees.  Assistance 
under  this  emergency  is  authorized  at  75 
percent  Federal  funding  for  eligible  costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  imder  Executive  Order  12148, 1 
hereby  appoint  James  Roche  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  emergency. 

1  do  hereby  determine  the  following 
areas  of  the  State  of  Wisconsin  to  have 
been  affected  adversely  by  this  declared 
emergency: 

Dane,  Door,  Green,  Kenosha,  Kewaunee, 
Manitowoc,  Milwaukee,  Racine,  Rock, 
Sheboygan,  and  Walworth  Counties  for 
emergency  protective  measures  (Category  B) 
under  the  Public  Assistance  program  for  a 
period  of  48  hours. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542.  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

John  W.  Magaw, 

Acting  Director. 

[FR  Doc.  01-2827  Filed  2-1-01;  8:45  am] 

BiLUNQ  cooecn»-<a-p 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
ptu^uant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
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(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
Mrriting  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 
1 1  Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  March  1 ,  2001 . 

A.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Border  Capital  Group,  Inc., 
McAllen,  Texas,  and  Border  Capital 
Group  of  Delaware,  Inc.,  Dover, 
Delaware;  to  become  bank  holding 
companies  by  acquiring  100  percent  of 
the  voting  shares  of  McAllen  National 
Bank,  McAllen,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  30,  2001. 
Robert  deV.  Frierson 
Associate  Secretary  of  the  Board. 
(FR  Doc.  01-2873  Filed  2-1-01;  8:45  am] 

aUJNG  0006  6210-01-S 


FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 

February  7,  2001. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  20th  and  C 

Streets,  N.W.,  Washington,  D.C.  20551. 


STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,^  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATKM: 

Lynn  S.  Fox,  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
annoimcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
wvvrw.federalreserve.gov  for  an 
electronic  annoimcement  that  not  only 
lists  applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  January  31,  2001. 
Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  01-2938  Filed  1-31-01;  10:15  am] 

BHJJNG  CODE  6210-01-^ 


FEDERAL  RETIREMENT  THRIFT 
INVESTMEKT  BOARD 

Sunshine  Act  Meeting 

TIME  AND  DATE:  10:00  a.m.  (EST) 
February  12,  2001. 

PLACE:  4th  Floor,  Conference  Room 
4506, 1250  H  Street,  N.W.,  Washington, 
D.C. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1 .  Approval  of  the  minutes  of  the 
January  8,  2001,  Board  member  meeting. 

2.  Labor  Department  audit  briefing. 

3.  Thrift  Savings  Plan  activity  report 
by  the  Executive  Director. 

4.  Investment  policy  review. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Thomas  J.  Trabucco,  Director,  Office  of 
External  Affairs,  (202)  942-1640. 

Dated:  January  31.  2001. 
Elizabeth  S.  Woodruff, 

Secretary  to  the  Board,  Federal  Retirement 

Thrift  Investment  Board. 

[FR  Doc.  01-2974  FUed  1-31-01;  1:38  pm] 

BILLING  CODE  6760-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disesse  Control  and 
Prevention 

[Program  Announcement  01020] 

Childhood  l-ead  Poisoning  Prevention 
Programs  (CLPPP);  Notice  of 
Availability  of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2001 
fimds  for  a  cooperative  agreement 
program  for  new  State  and  competing 
continuation  State  programs  to  develop 
and  improve  Childhood  Lead  Poisoning 
Prevention  activities  which  include 
building  Statewide  capacity  to  conduct 
surveillance  of  blood  lead  levels  in 
children.  CDC  is  committed  to  achieving 
the  health  promotion  and  disease 
prevention  objectives  of  A  Healthy 
People,  a  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  focus  area  of 
Environmental  Health.  For  a  copy  of 
"Healthy  People  2010,"  (Full  Report: 
Stock  No.  017-001-00547-9),  write  or 
call:  Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402-9325,  telephone 
(202)  512-1800  or  visit  the  Internet  site: 
http://www.health.gov/healthypeople/. 

The  purpose  of  this  program  is  to 
provide  the  impetus  for  the 
development,  implementation, 
expansion,  and  evaluation  of  State  and 
local  childhood  lead  poisoning 
prevention  program  activities  which 
include  Statewide  surveillance  capacity 
to  determine  areas  at  high-risk  for  lead 
exposure.  Also,  this  cooperative 
agreement  is  to  carry  out  the  core  public 
health  functions  of  Assessment,  Policy 
Development,  and  Assurance  in 
childhood  lead  poisoning  prevention 
programs. 

Fimding  for  this  program  will  be  to: 

1 .  Develop  and/or  enhance  a 
surveillance  system  that  monitors  all 
blood  lead  levels  (BLLs). 

2.  Assure  screening  of  children  who 
are  at  high-risk  of  lead  exposure  and 
follow-up  care  for  children  who  are 
identified  with  elevated  BLLs. 

3.  Assure  awareness  and  intervention 
for  the  general  public  and  affected 
professionals  in  relation  to  preventing 
childhood  lead  poisoning. 

4.  Expand  primary  prevention  of 
childhood  lead  poisoning  in  high-risk 
areas  in  collaboration  with  appropriate 
government  and  community-based 
organizations. 
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As  programs  have  shifted  emphasis 
from  providing  direct  screening  and 
follow-up  services  to  the  core  public 
health  hmctions,  cooperative  agreement 
funds  may  be  used  to  support  and 
emphasize  health  department 
responsibilities  to  ensure  high-risk 
children  are  screened  and  receive 
appropriate  follow-up  services.  This 
includes  developing  and  improving 
coahtions  and  partnerships;  conducting 
better  and  more  sophisticated 
assessments;  and  developing  and 
evaluating  new  and  existing  policies, 
program  performance,  and  effectiveness 
based  on  established  goals  and 
objectives. 

B.  Eligible  Applicants 

Applicant  eligibility  is  divided  into 
Part  A  {New  Applicants),  Part  B 
(Competing  Continuation),  and  Part  C 
(Supplemental  Studies)  defined  in  the 
following  section:  In  FY  2000,  CDC 
shifted  its  program  emphasis  from  the 
direct  funding  of  local  programs  with 
jurisdictional  populations  of  500,000  to 
the  funding  of  State  programs.  However, 
the  top  five  metropolitan  statistical 
areas  (SMSAs)/largest  cities  in  the 
United  States  based  on  census  data  will 
be  eUgible  for  direct  funding  for 
childhood  lead  poisoning  prevention 
activities  indefinitely.  They  are  New 
York  City,  Los  Angeles,  Chicago, 
Philadelphia,  and  Houston. 

1.  Part  A:  Eligible  applicants  are  State 
health  departments  or  other  State  health 
agencies  or  departments  not  ciirrently 
funded  by  CDC  and  any  eligible  SMSA 
not  currently  receiving  direct  funding 
from  CDC  for  childhood  lead  poisoning 
prevention  activities.  Also  eligible  are 
health  departments  or  other  official 
organizational  authority  (agency  or 
instrumentaUty)  of  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  any  territory  or  possession  of  the 
United  States,  and  all  federally- 
recognized  Indian  tribal  governments. 
Please  note:  Local  Health  Departments 
are  not  eUgible  to  apply  for  cooperative 
agreement  funding  under  Part  A  of  this 
program  announcement  unless  they  are 
one  of  the  top  five  SMSAs. 

Applicants  encouraged  to  apply  imder 
Part  A  are:  Arkansas;  Chicago;  Florida; 
Idaho;  Kentucky;  Mississippi;  Nevada; 
North  Dakota;  Oregon;  Philadelphia: 
South  Dakota;  Tennessee;  Waslidngton 
and  Wyoming. 

2.  Part  B:  Eligible  applicants  are  those 
states  currently  funded  by  the  CDC  with 
a  project  period  that  expires  Jime  30, 
2001.  These  applicants  are:  Los  Angeles; 
Louisiana;  Massachusetts;  Missouri; 
Montana;  New  Jersey;  New  Mexico; 
New  York  City;  North  Carolina:  Ohio; 
Pennsylvania;  Rhode  Island;  West 


Virginia  and  Vermont,  hi  FY  2000,  CDC 
shifted  its  program  emphasis  from  the 
direct  funding  of  local  programs  with 
jurisdictional  populations  of  500,000  to 
the  funding  of  State  programs.  However, 
the  top  five  metropolitan  statistical 
areas  (SMSAs)/largest  cities  in  the 
United  States  based  on  census  data  will 
be  eligible  for  direct  funding  for 
childhood  lead  poisoning  prevention 
activities.  This  includes  New  York  City 
and  Los  Angeles.  These  SMSAs  are 
eligible  for  direct  funding  indefinitely 
imder  Part  B. 

3.  Part  C:  Eligible  applicants  are  those 
State  applicants  that  apply  under  Part  B 
or  non-competing  State  applicant 
programs  currently  funded  under  a  non- 
expired  project  period.  For  Part  B 
applicants,  funding  under  Part  C  will 
only  be  considered  if  the  Part  B 
application  is  successful  and  chosen  for 
funding.  All  Part  C  applicants  must 
meet  the  program  reqiiirement  of 
submitting  data  to  CDC's  national 
surveillance  database.  Please  Note:  Non- 
competing  applicants  currently  funded 
with  a  Part  C  award  are  not  eligible. 

Additional  information  for  all  State 
applicants:  If  a  State  agency  applying  for 
grant  funds  is  other  than  the  official 
State  health  department,  written 
concurrence  by  the  State  health 
department  must  be  provided  (for 
example,  the  State  Environmental 
Health  Agency). 

C  Availability  of  Funds 

Part  A:  New  Applicants 

Up  to  $1 ,700,000  will  be  available  in 
FY  2001  to  fund  up  to  six  new 
applicants.  CDC  anticipates  that  awards 
for  the  first  budget  year  will  range  from 
$75,000  to  $800,000. 

Part  B:  Competing  (Continuations 

Up  to  $10,000,000  will  be  available  in 
FY  2001  to  fund  up  to  14  competing 
continuation  applicants.  CDC 
anticipates  that  awards  for  the  first 
budget  year  will  range  from  $250,000  to 
$1,500,000. 

Part  C:  Supplemental  Studies 

Up  to  $400,000  will  be  awarded  in  FY 
2001  to  fund  up  to  four  assessment/ 
evaluation  studies  with  a  two-year 
project  period  or  not  to  exceed  the 
current  estabUshed  project  period. 
These  funds  will  be  awarded  to  support 
the  development  of  alternative 
surveillance  assessments  and/or  to 
conduct  evaluation  of  the  impact  of  lead 
screening  recommendations.  Awards  are 
expected  to  range  frt)m  $70,000  to 
$100,000,  with  the  average  award  being 
approximately  $85,000.  Funds  will  be 
awarded  for  assessment/evaluation 


studies  that  address  one  of  the 
following:  „ 

1.  Alternative  Surveillance 
Assessment — Assessment  of  lead 
exposure  in  a  jimsdictional  population 
or  sub-population  using  an  approach  to 
surveillance  that  differs  from  the 
Statewide  Childhood  Blood  Lead 
Surveillance  (CBLS)  system  described  in 
this  aimouncement. 

2.  Screening  Recommendation 
Evaluation — Evaluation  of  the  impact  of 
lead  screening  recommendations  on 
screening  for  high-risk  children. 

Funding  for  State  applicants:  To 
determine  the  type  of  program  activities 
and  the  associated  level  of  funding  for 
an  individual  State  applicant  for  Part  A 
or  Part  B,  please  refer  to  the  table  below. 
These  are  funding  limits  which  shoidd 
be  used  to  determine  program  funding 
levels.  Addendum  2  in  the  application 
package  provides  an  explanation  of  the 
factors  used  to  develop  categorical 
funding  limits. 

FuNDtNG  Categories  Based  on  Pro- 
jected Level  of  Effort  Re- 
quired To  Provide  Lead  Poi- 
soning Activities  to  a  State 
Population 


Alat>ama 

Alaska 

Arizona 

Aricansas 

CaKfomia* 

Cotorado  

Connecticut ... 

Deiaware 

Florida* 

Georgia 

Hawaii  

Idaho 

Illinois  ..._ 

Indiana  *  '....,„. 

Iowa  

Kansas  

Kentucky* 

Louisiana  

Maine 

Maryland 

Mass 

Mk:higan*  

Minnesota  

Mississippi  .... 

Missouri  

Montana 

Netnaska  

Nevada  

N.  HampsNre 
New  Jersey  ... 
New  Mexico  .. 
NewVorit*  .... 
N.  Carolina  .... 
North  Dakota 

0h»  

Oklahoma  

Oregon 

Pennsylvania 
Rhode  Island 
S.  Carolina  .... 


2 
3 
3 

2 
1 
3 
2 
3 
3 
2 
3 
3 
1 
3 
2 
2 
3 
2 
3 
2 
2 
2 
2 
2 
2 
3 
2 
3 
3 
2 
3 
2 
2 
3 
1 
2 
3 
1 
2 
2 
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Funding  Categories  Based  on  Pro- 
jected LEVEL  OF  Effort  Re- 
quired To  Provide  Lead  Poi- 
soning Activities  to  a  Stat^ 
Population— Continued 


South  Dakota 
Tennessee  .... 

Texas*  

Utah*  

Vefmont 

Virginia 

Washington  ... 
West  Virginia 

Wisconsin  

Wyoming 


•projected  level  of  effort  adjusted  to  ac- 
count for  currentty  funded  locales. 

J  Note:  Please  see  section  entitled  "Funding 
Mvel  for  SMSA  Applicants." 

n  Fimding  State  Applicants — Part  A  or 
Part  B:  Determine  your  funding  category 
(Category  1.  2,  or  3)  and  associated 
program  activities  by  category  using  the 
descriptions  below.  Funding  levels  are 
associated  with  category  type  and  level 
of  program  activity  to  be  supported  by 
CDC.  Regardless  of  cat^ory  type,  all 
programs  are  required  to  develop  and 
implement  screening  plans  and  have  a 
surveillance  system  designed  to  monitor 
all  blood  lead  levels  in  children. 
Following  are  the  minimum 
requirements  for  each  category  and  the 
range  and  average  awards  for  each 
category. 

Category  1:  $8OO.0OO-$l, 500,000,  average 
award  $1,000,000  Applicants  are  to  use  CDC 
hinding  to:  Implement  and  evaluate 
screening  plans;  submit  and  analyze  data 
from  a  Statewide  surveillance  system;  ensure 
screening  and  follow-up  care;  provide  public 
and  professional  health  education  and  health 
communication;  conduct  program  impact 
evaluation;  and  implement  primary 
prevention  activities. 

Category  2:  $250.000-$800,000,  average 
award  $520,000  Applicants  are  to  use  CDC 
funding  to:  Implement  and  evaluate 
screening  plans;  submit  and  analyze  data 
from  a  Statewide  surveillance  system;  assure 
screening  and  follow-up  care;  provide  public 
and  professional  health  education  and  health 
oommunication;  and  conduct  program 
impact  evaluation. 

Category  3:  $75,0OO-$250,0O0,  average 
award  $150,000  Applicants  are  to  use  CDC 
hinding  to:  Implement  and  evaluate 
screening  plans;  submit  and  analyze  data 
from  a  Statewide  surveillance  system;  assure 
screening  and  follow-up  care;  and  conduct 
program  impact  evaluation. 

Funding  Levels  for  SMSA  Applicants 
(under  Part  B  only):  The  range  of  awards 
for  eligible  SMSAs  is  $250,000  to 
$800,000. 

Additional  Information  on  Fimding 
for  all  Applicants  for  Part  A,  Part  B,  and 
Part  C  New  awards  are  expected  to 
begin  on  or  about  July  1,  2001,  and  are 


made  for  12-month  budget  periods 
within  a  project  period  not  to  exceed 
two-years  for  State  programs.  Estimates 
outlined  above  are  subject  to  change 
based  on  the  actual  availability  of  funds 
and  the  scope  and  quality  of 
applications  received.  Continuation 
awards  within  the  project  period  will  be 
made  on  the  basis  of  satisfactory 
progress  and  availability  of  funds. 
Awards  caiuiot  supplant  existing 
funding  for  CLPP  or  Supplemental 
Fundii^  Initiatives.  Funds  should  be 
used  to  enhance  the  level  of 
expenditures  bom  State,  local,  and 
other  funding  sources. 
Note: 

•  Funds  may  not  be  expended  for  medical 
care  and  treatment  or  for  environmental 
remediation  of  sources  of  lead  exposure. 
However,  the  applicant  must  provide  a  plan 
to  ensure  that  these  program  activities  are 
carried  out. 

•  Not  more  than  10  percent  (exclusive  of 
Direct  Assistance)  of  any  cooperative 
agreement  or  contract  through  the 
cooperative  agreement  may  be  obligated  for 
administrative  costs.  This  10  percent 
limitation  is  in  lieu  of,  and  replaces,  the 
indirect  cost  rate. 

D.  Program  Requirements 

1.  Special  Requirement  regarding 
Medicaid  provider  status  of  applicants: 
Pursuant  to  section  317A  of  the  Public 
Health  Service  Act  (42  U.S.C.  247b-l). 
as  amended  by  sec.  303  of  the 
"Preventive  Health  Amendments  of 
1992"  (Pub.  L.  102-531).  applicants 
AND  current  grantees  must  meet  the 
following  requirements;  For  CLPP 
program  services  which  are  Medicaid- 
reimbursable  in  the  applicant's  State: 

•  Applicants  who  directly  provide 
these  services  must  be  enrolled  with 
their  State  Medicaid  agency  as  Medicaid 
providers. 

•  Providers  who  enter  into 
agreements  with  the  applicant  to 
provide  such  services  must  be  enrolled 
with  their  State  Medicaid  agency  as 
providers.  An  exception  to  this 
requirement  will  be  made  for  providers 
whose  services  are  provided  free  of 
charge  and  who  accept  no 
reimbursement  frnm  any  third-party 
payer.  Such  providers  who  accept 
voluntary  donations  may  still  be 
exempted  from  this  requirement. 

In  order  to  satisfy  this  program 
requirement,  please  provide  a  copy  of  a 
Medicaid  provider  certificate  or 
statement  as  proof  that  you  meet  this 
requirement.  Failure  to  include  this 
information  will  result  in  your 
application  being  returned.  Please  place 
this  information  immediately  behind 
the  budget  and  budget  justification 
pages. 


2.  Assure  that  income  earned  by  the 
CLPP  program  will  be  returned  to  the 
program  for  its  use. 

Cooperative  Activities 

Part  A  and  Part  B:  New  and  Competing 
Continuations 

To  achieve  the  purpose  of  this 
coopmative  agreement  program,  the 
recipient  vrill  be  responsible  for  the 
activities  listed  under  1.  Recipient 
Activities  and  CDC  will  be  responsible 
for  the  activities  listed  undw  2.  CDC 
Activities. 

1.  Recipient  Activities 

a.  Establish,  maintain,  or  enhance  a 
statewide  siu^^eillance  system  in 
accordance  with  legislation.  For  eligible 
SMSAs  (under  Part  B).  enhance  a  data 
management  system  that  links  with  the 
State's  surveillance  system  or  develop 
an  automated  data  management  system 
to  collect  and  maintain  laboratory  data 
on  the  results  of  blood  lead  analyses  and 
data  on  follow-up  care  for  children  with 
elevated  BI.I.s.  State  recipients  should 
ensure  receipt  of  data  from  local 
programs.  Local  recipients  should 
transfer  relevant  data  to  the  appropriate 
State  entity  in  a  timely  maimer  for 
annual  submission  to  CDC. 

b.  Manage,  analyze  and  interpret 
individual  State  surveillance  data,  and 
present  and  disseminate  trends  and 
other  important  public  health  findings. 

c.  Develop,  implement  and  evaluate  a 
statewide/jurisdiction-wide  childhood 
blood  lead  screening  plan  consistent 
with  CDC  guidance  provided  in 
Screening  Yoimg  Children  for  Lead 
Poisoning:  Guidance  for  State  and  Local 
Public  Health  Officials.  (A  copy  of  this 
doctmient  can  be  obtained  at  the 
following  internet  address  http:// 
www.  cdc.gov/nceh/lead/guide/ 
guide97.htm.  For  eligible  SMSAs, 
participate  in  the  Statewide  planning 
process.  Make  screening 
recommendations  and  appropriate  local 
screening  strategies  available  and 
known  to  health  care  providers. 

d.  Assure  appropriate  follow-up  care 
is  provided  for  children  identified  with 
elevated  BLLs. 

e.  Establish  effective,  well-defined 
working  relationships  within  public 
health  agencies  and  with  other  agencies 
and  organizations  at  national,  State,  and 
community  levels  (e.g.,  housing 
authorities;  enviromnental  agencies; 
maternal  and  child  health  programs; 
State  and  local  Medicaid  agencies  and 
programs  such  as  Early  Periodic 
Screening,  Diagnosis,  and  Treatment 
(EPSDT);  community  and  migrant 
health  centers;  community-based 
organizations  providing  health  and 
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social  services  in  or  near  public  housing 
units,  as  authorized  under  Section 
330{i)  of  the  PHS  Act;  State  and  local 
epidemiology  programs;  State  and  local 
housing  rehabilitation  programs; 
schools  of  public  health  and  medical 
schools;  and  environmental  interest 
groups). 

f.  Provide  managerial,  technical. 
analytical,  and  program  evaluation 
assistance  to  local  agencies  and 
organizations  in  developing  or 
strengthening  CLPP  program  activities. 

2.  CDC  Activities 

a.  Provide  technical,  and  scientific 
assistance  and  consultation  on  prograin 
development,  implementation  and 
operational  issues. 

b.  Provide  technical  assistance  and 
scientific  consultation  regarding  the 
development  and  implementation  of  all 
surveillance  activities  including  data 
collection  methods  and  analysis  of  data. 
Specifically  assist  with  improving  data 
linkages  with  Federally-funded  means- 
tested  public  benefit  programs  (WIC, 
Head  Start,  eta) 

c.  Assist  with  data  analysis  and 
interpretation  of  individual  State 
surveillance  data  and  release  of  national 
reports.  Reports  will  include  analysis  of 
national  aggregate  data  as  well  as  state- 
specific  data  on  Federally-funded 
means-tested  public  benefit  programs 
(WIC,  Head  Start,  etc). 

d.  Assist  Part  B  recipients  with 
communication  and  coordination 
among  Federal  agencies,  and  other 
public  and  private  agencies  and 
organizations. 

e.  Conduct  ongoing  assessment  of 
program  activities  to  ensure  the  use  of 
effective  and  efficient  implementation 
strategies. 

Part  C:  Supplemental  Studies 

To  achieve  the  purpose  of  this 
program,  the  recipient  will  be 
responsible  for  the  activities  listed 
under  1.  Recipient  Activities  and  CDC 
will  be  responsible  for  the  activities 
listed  under  2.  CDC  Activities. 

1.  Recipient  Activities 

a.  Develop  and  implement  a  study 
protocol  to  include  the  following: 
Methodology,  sample  selection,  field 
operation,  and  statistical  analysis. 
Applicants  must  provide  a  means  of 
assuring  that  the  results  of  the  study 
will  be  published. 

b.  Revise,  refine,  and  carry  out  the 
proposed  methodology  for  conducting 
Supplemental  Studies. 

c.  Monitor  and  evaluate  all  aspects  of 
the  assessment  activities. 


d.  Publish  and  disseminate  study 
findings  in  scientific  journals,  as 
appropriate. 

2.  CDC  Activities 

a.  Provide  technical  and  scientific 
consultation  on  activities  related  to 
overall  program  requirements  of 
supplemental  funding  activities. 

b.  Provide  technical  assistance  to 
program  manager  and/ or  principal 
investigator  regarding  revision, 
refinement,  and  implementation  of 
study  design  and  proposed  methodology 
for  conducting  supplemental  funding 
activities. 

c.  Assist  program  manager  and/or 
principal  investigator  with  data 
interpretation  and  analysis  issues. 

E.  Application  Content 

Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Each  applicant 
should  identify  Part  A,  Part  B  or  Part  C 
on  their  application.  Your  application 
will  be  evaluated  on  the  criteria  listed, 
so  it  is  important  to  follow  them  in 
laying  out  your  program  plan: 

•  Applications  must  be  developed  in 
accordance  with  PHS  Form  5161-1. 

•  Part  B  applicants  also  competing  for 
Part  C  funds  must  submit  two  separate 
applications. 

•  Application  pages  must  be  clearly 
numbered,  and  a  complete  index  to  the 
application  and  its  appendices  must  be 
included. 

•  The  original  and  two  copies  of  the 
application  sets  must  be  submitted 
unstapled  and  unbound.  All  material 
must  be  typewritten,  double  spaced, 
printed  on  one  side  only,  with  un- 
reduced font  (10  or  12  point  font  only) 
on  8V2-inch  by  11 -inch  paper,  and  at 
least  1-inch  margins  and  header  and 
footers.  All  graphics,  maps,  overlays, 
etc.,  should  be  in  black  and  white  and 
meet  the  above  criteria. 

•  A  one-page,  single-spaced,  typed 
abstract  must  be  submitted  with  the 
application.  The  heading  should 
include  the  title  of  the  program,  project 
title,  organization,  name  and  address, 
project  director,  telephone  nimiber, 
facsimile  niunber,  and  e-mail  address. 

•  The  main  body  of  the  CLPP 
program  application  (Parts  A  or  B)  must 
include  the  following:  Budget/budget 
justification;  Medicaid  certification; 
progress  report  (Part  B  applicants  only); 
understanding  the  problem; 
surveillance/data-management 
activities;  statewide/jurisdiction-wide 
planning  and  collaboration;  core  public 
health  functions;  goals  and  objectives; 
program  management  and  staffing;  and 
program  evaluation. 


•  The  main  body  of  the  supplemental 
studies  application  (Part  C)  must 
include  the  following:  Study  protocol, 
project  personnel,  and  project 
management. 

•  Each  application  should  not  exceed 
75  pages.  The  abstract,  budget  narrative, 
and  budget  justification  pages  are  not 
included  in  the  75-page  limit. 
Supplemental  information  should  be 
placed  in  appendices  and  is  not  to 
exceed  25  pages. 

•  Part  B  applicants  must  submit  a 
progress  report  in  their  competing 
continuation  application.  This  report  is 
not  included  in  the  75  page  limit  and 
should  not  exceed  10  pages.  The  report 
should  be  placed  immediately  after  the 
budget  and  budget  justification. 

F.  Submission  and  Deadline 

Submit  the  original  and  two  copies  of 
the  PHS  5161-1  (OMB  Number  0937- 
0189)  on  or  before  April  2,  2001.  Forms 
are  in  the  application  kit.  Submit  the 
application  to:  Lisa  T.  Garbarino,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Program  Announcement 
01020,  Centers  for  Disease  Control  and 
Prevention  (CDC),  2920  Brandywine 
Road,  Room  3000,  Atlanta,  GA  30341- 
4146. 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either: 
(1)  Received  on  or  before  the  deadline 
date,  or  (2)  sent  on  or  before  the 
deadline  date  and  received  in  time  for 
submission  to  the  objective  review. 
Applicants  must  request  a  legibly  dated 
receipt  from  a  commercial  carrier  or 
U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing. 

Applications  which  do  not  meet  the 
criteria  above  are  considered  late 
applications.  Late  applications  will  not 
be  considered  in  the  current 
competition  and  will  be  retiimed  to  the 
applicant. 

G.  Evaluation  Criteria 

The  review  of  applications  will  be 
conducted  by  an  objective  review  panel 
as  they  relate  to  the  applicant's  response 
to  either  Part  A,  Part  B,  or  Part  C.  The 
applications  will  be  evaluated  according 
to  the  following  criteria: 

Part  A:  New  Applicants 

1.  Understanding  of  the  Problem  (10 
Points) 

The  extent  to  which  the  applicant's 
description  and  understanding  of  the 
burden  and  distribution  of  childhood 
lead  exposure  or  elevated  BLLs  in  their 
jurisdiction,  using  available  evidence  of 
incidence  and/or  prevalence  and 
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demographic  indicators;  including  a 
description  of  the  Medicaid  population. 

2.  Surveillance  Activities  (20  Points) 

I   The  applicant's  ability  to  develop  a 
childhood  blood  lead  surveillance 
system  that  includes:  (a)  A  flow  chart 
that  describes  data  transfer,  (b)  a 
mechanism  for  tracking  lead  screening 
services  to  children,  especially 
Medicaid  children  (as  required  in 
Addendum  5 — Children's  Health  Act  of 
2000),  and  (c)  a  mechanism  for  reporting 
data  annually  to  the  CDC's  national 
siirveillance  database.  The  extent  to 
which  the  surveillance  approach  is 
blear,  feasible  and  scientifically  soimd. 
Also,  the  extent  to  which  the  proposed 
time  table  for  accomplishing  each 
activity  and  methods  for  evaluating  each 
activity  are  appropriate  and  clearly 
defined.  The  following  elements  will  be 
specifically  evaluated: 

a.  How  laboratories  report  BLLs, 
including  ability  to  identify  and  assiu^ 
reporting  itom  private  laboratories  and 
portable  blood  lead  technology  that 
perform  lead  testing. 

b.  How  data  will  be  collected  and 

r waged, 
c.  How  quality  of  data  and 
completeness  of  reporting  will  be 
assured. 

I    d.  How  and  when  data  will  be 
analyzed. 

I  e.  How  summary  data  will  be  reported 
and  disseminated  on  a  regular  basis  (i.e., 
[lewsletters,  fact  sheets,  annual  reports). 

f.  Protocols  for  follow-up  of  children 
Mrith  elevated  BLLs. 

g.  Provisions  to  obtain  denominator 
(data  (results  of  all  laboratory  blood  lead 
tests,  regardless  of  level)  as  required  in 
the  Children's  Health  Act  of  2000. 

h.  Time  line  and  methods  for 
evaluating  the  Childhood  Blood  Lead 
Surveillance  (CBLS)  approach. 

i.  Plans  to  convert  paper-based 
components  of  the  surveillance  system 
to  electronic  data  manipulation. 

j.  Use  of  data  including  evaluation  of 
prevention  activities,  especially  to  target 
icreening  and  prevention  efforts. 

k.  Ability  to  link  environmental  data 
:o  blood  lead  data. 

3.  Statewide  Planning  and  Collaboration 
20  Points) 

The  applicant's  ability  to  develop 
istatewide  screening  recommendations, 
including  appropriate  local  strategies. 
The  following  elements  will  be 
specifically  evaluated: 

a.  The  proposed  approach  to 
developing  and  carrying  out  an 
inclusive  state-wide  screening  plan  as 
outlined  in  Screening  Young  Children 
for  Lead  Poisoning:  Guidance  for  State 
and  Local  Health  Officials. 


if 


b.  The  extent  to  which  the  applicant 
plans  to  utilize  surveillance  and 
program  data  to  produce  a  statewide 
screening  recommendation,  with 
specific  attention  given  to  the  Medicaid 
population,  as  required  in  the 
Children's  Health  Act  of  2000. 

c.  The  ability  of  the  applicant  to 
involve  collaborators  in  the 
development  of  a  screening  plan  and 
implementation  of  strategies  to 
strengthen  childhood  lead  poisoning 
prevention  activities. 

d.  The  applicant's  demonstrated 
ability  to  collaborate  with  principal 
partners,  including  managed-care 
organizations,  the  State  Medicaid 
agency,  child  health-care  providers  and 
provider  groups,  insiirers,  community- 
based  organizations,  housing  agencies 
(especially  HUD  funded  programs),  and 
banking,  real-estate,  and  property-owner 
interests,  must  be  demonstrated  by 
letters  of  support,  memoranda  of 
imderstanding,  contracts,  or  other 
documented  evidence  of  relationships. 

4.  Capacity  to  Carry  Out  Public  Health 
Core  Fimctions  (10  Points) 

The  applicant's  ability  to  describe  the 
approach  and  activities  necessary  to 
achieve  a  balance  in  the  health 
department's  roles  in  CLPP,  including 
assessment,  program  and  policy 
development,  and  monitoring, 
evaluating,  and  ensuring  the  provision 
of  all  CLPP  activities  within  their 
respective  categories  (for  example, 
Category  3  requires  screening  plans, 
surveillance  systems,  assure  follow-up 
care,  and  evaluation). 

5.  Goals  and  Objectives  (15  Points) 

The  extent  to  which  the  applicant's 
goals  and  objectives  relate  to  the  CLPP 
activities  as  described  in  the  category 
under  which  they  applied.  Objectives 
must  be  relevant,  specific,  measiuable, 
achievable,  and  time-framed  and  must 
be  provided  for  the  first  budget  year. 
There  must  be  a  formal  work  plem  with 
a  description  of  methods,  a  timetable  for 
completing  the  proposed  methods, 
identification  of  the  program  staff 
responsible  for  accomplishing  each 
objective,  and  process  evaluation 
measiu^s  for  each  proposed  objective. 
Also  include  a  tentative  work  plan  and 
timetable  for  the  remaining  years  of  the 
proposed  project. 

6.  Project  Management  and  Staffing  (10 
Points) 

The  extent  to  which  the  applicant  has 
documented  the  skills  and  ability  to 
develop  and  carry  o^t  CLPP  activities 
within  their  respective  categories. 
Specifically,  the  applicant  should: 


a.  Describe  the  proposed  health 
department  staff  roles  in  CLPP.  their 
specific  responsibilities,  and  their  level 
of  effort  and  time.  Include  a  plan  to 
expedite  filling  of  all  positions  and 
provide  assurances  that  such  positions 
will  be  authorized  to  be  filled  by  the 
applicant's  personnel  system  within 
reasonable  time  after  receiving  funding. 

b.  Describe  a  plan  to  provide  training 
and  technical  assistance  to  health 
department  personnel  and  consultation 
to  collaborators  outside  the  health 
department,  including  proposed  design 
of  information-sharing  systems. 

7.  Program  Evaluation  (15  Points) 

The  extent  to  which  the  applicant 
describes  a  systematic  assessment  of  the 
operations  and  outcomes  of  the  program 
as  a  means  of  contributing  to  the  overall 
improvement  of  the  program.  Specific 
criteria  should  include: 

a.  An  evaluation  plan  which  describes 
useful  and  appropriate  strategies  and 
approaches  to  monitor  and  improve  the 
quality,  effectiveness,  and  efficiency  of 
the  program; 

b.  Description  of  how  evaluation 
findings  will  be  used  to  assess  changes 
in  public  policy  and  measure  the 
program's  effectiveness  of  collaborative 
activities;  and 

c.  Description  of  how  the  program 
will  document  progress  made  in 
childhood  lead  poisoning  prevenGon 
which  result  from  planned  health 
department  strategies. 

8.  Budget  justification  (not  scored) 
The  extent  to  which  the  budget  is 
reasonable,  clearly  justified,  and 
consistent  with  the  intended  use  of 
funds. 

Part  B:  Competing  Continuations 

1.  Understanding  of  the  Problem  (10 
points)  The  extent  to  which  the 
applicant's  description  and 
understanding  of  the  burden  and 
distribution  of  childhood  lead  exposure 
or  elevated  BLLs  in  their  jurisdiction, 
using  available  evidence  of  incidence 
and/or  prevalence  and  demographic 
indicators,  including  a  description  of 
the  Medicaid  population,  as  required  in 
the  Children's  Health  Act  of  2000. 

2.  Siuveillance  activity  (20  points) 
The  applicant's  ability  to  enhance  its 
childhood  blood  lead  surveillance 
system  that  includes:  (a)  A  flow  chart 
that  describes  data  transfer  and  (b)  a 
mechanism  that  tracks  lead  screening 
for  Medicaid  children  (as  required  in  - 
the  Children's  Health  Act  of  2000), 
evaluating  the  existing  system,  and 
reporting  data  to  the  CDC's  national 
surveillance  database.  Also,  the  extent 
to  which  the  proposed  time  table  for 
accomplishing  each  activity  is 
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appropriate  and  clearly  defined.  The 
following  elements  will  be  specifically 
evaluated: 

a.  How  laboratories  report  BLLs, 
including  ability  to  identify  and  assure 
reporting  from  private  laboratories  and 
portable  blood  lead  technology  that 
perform  lead  testing. 

b.  How  data  are  collected  and 
managed. 

c.  How  quality  of  data  and 
completeness  of  reporting  are  assured. 

d.  How  and  when  data  are  analyzed. 

e.  How  summary  data  are  reported 
and  disseminated  on  a  regular  basis  (i.e., 
newsletters,  fact  sheets,  annual  reports). 

f.  Protocols  for  follow-up  of 
individuals  with  elevated  BLLs. 

g.  Provisions  to  obtain  denominator 
data  (results  of  all  laboratory  blood  lead 
tests,  regardless  of  level)  as  required  in 
the  Children's  Health  Act  of  2000. 

h.  Time  line  and  methods  for 
evaluating  the  Childhood  Blood  Lead 
Surveillance  (CBLS)  approach. 

i.  Process  used  to  convert  paper-based 
components  of  the  system  to  electronic 
data. 

j.  Use  of  data  including  evaluation  of 
prevention  activities,  especially  to  target 
screening  and  prevention  efforts. 

k.  Ability  to  link  environmental  data 
to  blood  lead  data. 

For  eligible  SMSAs  (Part  B  only):  The 
applicant's  ability  to  expand  their  data 
management  system,  including  the 
approach  to  participating  in  the  State 
CBLS.  The  clarity,  feasibility,  and 
scientific  soundness  of  the  approach  to 
data  management.  Also,  the  extent  to 
which  the  proposed  schedule  for 
accomplishing  each  activity  and  method 
for  evajuating  each  activity  are  clearly 
defined  and  appropriate.  Please  note: 
The  elements  (a-k)  detailed  under  No. 
2  Surveillance  Activities  in  the  section 
immediately  preceding  this  one  all 
apply  to  eligible  SMSAs. 

3.  Statewide/Jurisdiction-Wide  Planning 
and  Collaboration  (20  Points) 

The  applicant's  demonstrated  ability 
to  implement  and  evaluate  statewide/ 
jurisdiction-wide  screening 
recommendations  with  appropriate 
local  strategies.  The  following  elements 
will  be  specifically  evaluated: 

a.  The  approach  used  to  develop, 
carry  out,  and  evaluate  an  inclusive 
State-  or  jiuisdiction-wide  screening 
plan  as  outlined  in  Screening  Young 
Children  for  Lead  Poisoning:  Guidance 
for  State  and  Local  Health  Officials. 

b.  The  extent  to  which  the  applicant 
utilized  surveillance  and  program  data 
to  produce  statewide/jurisdirtion-wide 
screening  recommendations  and  target 
the  Medicaid  population,  as  required  in 
the  Children's  Health  Act  of  2000. 


c.  Description  of  how  collaborations 
facilitated  the  development  of  a 
screening  plan  and  strengthened 
childhood  lead  poisoning  prevention 
strategies. 

d.  Evidence  of  collaboration  with 
principal  partners,  including  managed- 
care  organizations.  State  Medicaid 
agency,  child  health-care  providers  and 
provider  groups,  insurers,  community- 
based  organizations,  housing  agencies, 
and  banking,  real-estate,  and  property- 
owner  interests.  These  collaborations 
must  be  demonstrated  by  letters  of 
support,  memoranda  of  understanding, 
contracts,  or  other  documented 
evidence  of  relationships. 

Note:  For  applicants  under  Part  B,  describe 
progress  in  implementing  the  screening  plan 
based  upon  each  of  the  elements  listed  above. 

4.  Capacity  To  Carry  Out  Public-Health 
Core  Functions  (10  points) 

The  ability  to  describe  the  approach 
and  activities  taken  to  achieve  a  balance 
in  the  health  department's  roles  in 
CLPP,  including  assessment,  program 
and  policy  development,  and 
monitoring,  evaluating,  and  ensuring 
the  provision  of  all  CLPP  activities 
within  their  respective  categories  (f6r 
example,  Category  3  requires  screening 
plans,  surveillance  systems,  assiue 
follow-up  care,  and  evaluation). 

5.  Goals  and  Objectives  (10  Points) 

The  extent  to  which  the  applicant's 
goals  and  objectives  relate  to  the  CLPP 
activities  as  described  in  the  category 
under  which  they  applied.  Objectives 
must  be  relevant,  specific,  measiu-able, 
achievable,  and  time-framed  and  must 
be  provided  for  the  first  budget  year. 
There  must  be  a  formal  work  plan  with 
a  description  of  methods,  a  timetable  for 
completing  the  proposed  methods, 
identification  of  the  program  staff 
responsible  for  accomplishing  each 
objective,  and  process  evaluation 
measures  for  each  proposed  objective. 
Also  include  a  tentative  work  plan  and 
timetable  for  the  remaining  years  of  the 
proposed  project. 

6.  Project  Management  and  Staffing  (10 
Points) 

Specifically  the  applicant  should: 
a.  Describe  the  proposed  health 
department  staff  roles  in  the  extent  to 
which  the  applicant  has  the  skills  and 
ability  to  develop  and  carry  out  CLPP 
activities  within  their  respective 
category/ ies.  CLPP,  their  specific 
responsibilities,  and  their  level  of  effort 
and  time.  Describe  a  plan  to  provide 
training  and  technigal  assistance  to 
health  department  personnel  and 
consultation  to  collaborators  outside  the 


health  department,  including  proposed 
design  of  information-sharing  systems. 

7.  Program  Evaluation  (15  Points) 

The  extent  to  which  the  applicant 
describes  a  systematic  assessment  of  the 
operations  and  outcomes  of  the  program 
as  a  means  of  contributing  to  the  overall 
improvement  of  the  program.  Specific 
criteria  should  include: 

a.  An  evaluation  plan  which  describes 
useful  and  appropriate  strategies  and 
approaches  to  monitor  and  improve  the 
quality,  effectiveness,  and  efficiency  of 
the  program; 

b.  Description  of  how  evaluation 
findings  will  be  used  to  assess  changes 
in  public  policy  and  measure  the 
program's  effectiveness  of  collaborative 
activities;  and 

c.  Description  of  how  the  program 
will  document  progress  made  in 
childhood  lead  poisoning  prevention 
which  result  from  planned  health 
department  strategies. 

8.  Budget  Justification  (Not  Scored) 

The  extent  to  which  the  budget  is 
reasonable,  clearly  justified,  and 
consistent  with  the  intended  use  of 
funds. 

Part  C:  Supplemental  Studies — Factors 
To  Be  Considered 

1.  Study  Protocol  (45  Points) 

The  applicant's  ability  to  develop  a 
scientifically  sound  protocol  (including 
adequate  sample  size  with  power 
calculations),  quality,  feasibility, 
consistency  with  project  goals,  and 
soundness  of  the  evaluation  plan  (which 
should  provide  sufficient  detail 
regarding  the  way  the  protocol  will  be 
implemented).  The  degree  to  which  the 
applicant  has  met  the  CDC  policy 
requirements  regarding  the  inclusion  of 
women,  ethnic,  and/or  racial  groups  in 
the  proposed  project.  This  includes:  (a) 
The  proposed  plan  to  include  of  both 
sexes  and  racial  and  ethnic  minority 
populations  for  appropriate 
representation;  (b)  the  proposed 
justification  when  representation  is 
limited  or  absent;  (c)  a  statement  as  to 
whether  the  design  of  the  study  is 
adequate  to  measiu'e  differences  when 
warranted;  and  (d)  a  statement  as  to 
whether  the  plan  for  recruitment  and 
outreach  for  study  participants  includes 
establishing  partnerships  with 
community-based  agencies  and 
organizations.  Benefits  of  the 
partnerships  should  be  described. 

2.  Project  Personnel  (20  Points) 

The  extent  to  which  personnel 
involved  in  this  project  are  qualified, 
including  experience  in  conducting 
relevant  studies.  In  addition,  the 
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applicant's  ability  to  commit 
appropriate  staff  time  needed  to  carry 
but  the  study. 

3.  Project  Management  (35  Points) 

The  applicant's  ability  to  implement 
and  monitor  the  proposed  study  to 
include  specific,  attainable,  and  realistic 
goals  and  objectives,  and  an  evaluation 
plan. 

4.  Budget  Justification  (Not  Scored) 

I    The  extent  to  which  the  budget  is 
reasonable,  clearly  justified,  and 
consistent  with  the  intended  use  of 
cooperative  agreement  fimds. 

5.  Human  Subjects  (Not  Scored) 

The  extent  to  which  the  applicant 
complies  with  the  Department  of  Health 
land  Hiunan  Services  regulations  (45 
CFR  part  46)  on  the  protection  of  hiunan 
subjects. 

iH.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  the  original  plus 
two  copies  of: 

1.  Quarterly  progress  reports,  which 
are  required  of  all  grantees.  The 
quarterly  report  narrative  should  not 
exceed  15  pages.  Time  lines  for  the 

Suarterly  reports  will  be  established  at 
le  time  of  award,  but  are  typically  due 
30  days  after  the  end  of  each  quarter. 

L2.  Calendar-year  surveillance  data 
ust  be  submitted  annually  to  CDC  in 
the  approved  OMB  format  between 
March-June.  In  addition  to  CDC,  a 
lATitten  siuveillance  simunary  must  be 
disseminated  to  State  and  local  public 
jhealth  officials,  policy  makers,  and 
lothers. 

3.  Financial  Status  Reports  are  due 
'within  90  days  of  the  end  of  the  budget 
period. 

4.  Final  financial  reports  and 
performance  reports  are  due  within  90 
days  after  the  end  of  the  project  period. 
I    Send  all  reports  to  the  Grants 
IManagement  Specialist  identified  in  the 
'"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

I    Note:  Data  collection  initiated  under  this 
cooperative  agreement  program  has  been 
approved  by  the  Office  of  Management  and 
Budget  under  OMB  number  (0920-0337), 
"National  Childhood  Blood  Lead 
;Surveillance  System",  Expiration  Date: 
March  31,  2001. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
leach,  see  Addendum  1  in  the 
application  package. 

AR-1    Human  Subjects  Requirement 


AR-2    Requirements  for  Inclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Research 
AR-7    Executive  Order  12372  Review 
AR-9    Paperwork  Reduction  Act 

Requirements 
AR-10    Smoke-Free  Workplace 

Requirements 
AR-11     Healthy  People  2010 
AR-1 2    Lobbying  Restrictions 

I.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  imder 
sections  301(a).  317A  and  317B  of  the 
Public  Health  Service  Act  (42  U.S.C. 
241(a).  247b-l,  and  247b-3),  as 
amended  by  the  Children's  Health  Act 
of  2000.  Program  regulations  are  set 
forth  in  Tide  42,  Code  of  Federal 
Regulations,  Part  51b  to  State  and  local 
health  departments.  The  Catalog  of 
Federal  Domestic  Assistance  niunber  is 
93.197. 

J.  Fre-Application  Workshop  for  New 
and  Competing  Continuation 
Applicants 

For  interested  applicants,  a  telephone 
conference  call  for  pre-application 
technical  assistance  will  be  held  on 
Wednesday,  February  14,  2001,  from 
1:30  p.m.  to  3:30  p.m.  Eastern  Standard 
Time.  The  bridge  number  for  the 
conference  call  is  1-800-311-3437,  and 
the  pass  code  is  907844.  For  fiulher 
information  about  all  workshops,  please 
contact  Claudette  Grant-Joseph  at  404- 
639-2510. 

K.  Where  to  Obtain  Additional 
Information 

This  and  other  CDC  annoimcements 
may  be  downloaded  through  the  CDC 
homepage  on  the  Internet  at  http:// 
www.cdc.gov.  Please  refer  to  program 
announcement  number  01020  when 
requesting  information.  To  receive 
additional  written  information  and  to 
request  an  application  kit,  call  1-888- 
GRANTS4  (1-888-^72-6874).  You  will 
be  asked  to  leave  your  name,  address, 
and  phone  niunber  and  will  need  to 
refer  to  Annoimcement  01020.  You  will 
receive  a  complete  program  description, 
information  on  application  procedures, 
and  application  forms.  CDC  will  not 
send  application  kits  by  facsimile  or 
express  mail.  If  you  have  questions  after 
reviewing  the  contents  of  all  documents, 
business  management  technical 
assistance  may  be  obtained  itom:  Lisa  T. 
Garbarino,  Grants  Management  Officer, 
Grants  Management  Branch, 
Proou^ment  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  2920  Brandywine  Road,  Room 
3000,  Atlanta.  GA  30341-4146. 
telephone  (770)  488-2710. 


For  programmatic  technical 
assistance,  contact:  Claudette  A.  Grant- 
Joseph.  Chief.  Program  Services  Section, 
Lead  Poisoning  Prevention  Branch, 
Division  of  Environmental  Hazards  and 
Health  Effects,  National  Center  for 
Environmental  Health,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
1600  Clifton  Road,  NE,  Mailstop  E-25, 
Atianta,  GA  30333,  telephone  (404) 
639-2510.  Internet  address 
cag4@cdc.gov. 

Dated:  January  29,  2001. 

John  L.  Williams, 

Director,  Procurement  and  Grants  Office, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

[FR  Doc.  01-2828  Filed  2-1-01;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administfatlon 
[Docket  No.  OON-1 196] 

John  J.  Ferrante  et  al;  Withdrawal  of 
Approval  of  125  Abbravtatad  Naw  Drug 
Appllcationa 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  125  abbreviated  new  drug 
applications  (ANDA's).  The  basis  for  the 
withdrawals  is  that  the  holders  of  the 
applications  have  repeatedly  failed  to 
file  required  annual  reports  for  these 
applications. 

DATES:  Effective  February  2,  2001. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Olivia  A.  Pritzlaff,  Center  for  Drug 
Evaluation  and  Research  (HFD-7),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857.  301-594- 
2041. 

SUPPLEMENTARY  INFORMATKM:  The 
holders  of  approved  applications  to 
market  new  drugs  for  human  use  are 
required  to  submit  annual  reports  to 
FDA  concerning  each  of  their  approved 
applications  in  accordance  with 
§314.81  (21  CFR  314.81). 

In  the  Federal  Register  of  March  28, 
2000  (65  FR  16397).  FDA  offered  an 
opportunity  for  a  hearing  on  a  proposal 
to  withdraw  approval  of  158  ANDA's 
because  the  firms  had  failed  to  submit 
the  required  annual  reports  for  these 
applications. 

L  Annual  Reports  Submitted 

In  response  to  the  notice  of 
opportunity  for  a  hearing  (NOOH).  5 
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firms  requested  hearings  and  submitted 
an  annual  report  for  each  of  18  ANDA's. 
Therefore,  FT)A  rescinds  its  proposal  to 
withdraw  approval  of  the  following  18 
ANDA's: 

1.  Ambix  Laboratories,  210  Orchard 
St.,  East  Rutherford,  NJ  07073;  ANDA 
60-453,  Neomycin  and  Polymyxin  B 
Sulfate  and  Bacitracin  Ointment  with 
Diperodon  Hydrochloride  (HCl). 

2.  Femdale  Laboratories,  Inc.,  780 
West  Eight  Mile  Rd.,  Femdale,  MI 
48220;  ANDA  81-008,  Chlorzoxazone 
Tablets  USP,  500  milligrams  (mg). 

3.  Hygenics  Pharmaceuticals,  Inc., 
26941  Cabot  Rd.,  suite  128,  Lagima 
Hills,  CA  92653;  ANDA  71-419, 
Chlorhexidine  Gluconate  Topical 
Solution,  4%. 

4.  Vintage  Pharmaceuticals,  Inc.,  3241 
Woodpark  Blvd.,  Charlotte,  NC  28206; 
ANDA  62-538,  Doxycycline  Hyclate 
Tablets  USP,  100  mg;  ANDA  71-639, 
Ibuprofen  Tablets  USP,  200  mg;  ANDA 
71-644,  Ibuprofen  Tablets  USP,  400  mg; 
ANDA  89-805,  Acetaminophen  and 
Codeine  Phosphate  Tablets  USP.  300 
mg/30  mg;  ANDA  89-828, 
Acetaminophen  and  Codeine  Phosphate 
Tablets  USP,  300  mg/60  mg;  and  ANDA 


89-990,  Acetaminophen  and  Codeine 
Phosphate  Tablets  USP,  300  mg/15  mg. 

5.  Wendt  Laboratories,  Inc.,  100 
Nancy  Dr..  P.O.  Box  128,  Belle  Plaine, 
MN  56011;  ANDA  84-185,  Bethanechol 
Chloride  Tablets,  10  mg;  ANDA  84-186, 
Bethanechol  Chloride  Tablets,  25  mg; 
ANDA  85-039.  Folic  Acid  Tablets  USP, 
1  mg;  ANDA  85-040,  Isoniazed  Tablets 
USP,  100  mg;  ANDA  85-041,  Meclizine 
HCL  Tablets,  25  mg;  ANDA  85-042, 
Methocarbamol  Tablets  USP,  500  mg; 
ANDA  85-044.  Reserpine  Tablets  USP, 
0.25  mg;  ANDA  86-766,  Nitrofurazone 
Ointment,  0.2%;  and  ANDA  87-081, 
Nitrofurazone  Solution,  0.2%. 

n.  Requests  to  Withdraw  Approval 

In  response  to  the  NOOH,  Zenith 
Goldline  Pharmaceuticals,  Inc.,  140 
Legrand  Ave.,  Northvale,  NJ  07647 
notified  the  agency  that  they  no  longer 
market  the  products  for  ANDA's  83- 
682. 85-539,  85-733,  85-777,  87-328, 
87-375.  87-376,  87-377,  87-427,  87- 
428, 87-429.  87-430.  87-612,  87-613. 
and  87-614.  In  the  Federal  Register  of 
October  2,  2000  (65  FR  58775),  the 
agency  withdrew  approval  of  these  15 
ANDA's  under  the  written  request  of  the 
applicant. 


Another  7  firms  notified  the  agency 
that  they  no  longer  market  the  products 
for  14  of  the  ANDA's  listed  in  the 
NOOH.  The  firms  did  not  request 
hearings  and  submitted  formal  requests 
for  the  agency  to  withdraw  approval  of 
the  ANDA's  for  these  products.  These 
14  ANDA's  are  included  in  the  table  in 
this  notice  and  are  marked  with  a 
footnote. 

m.  No  Response  to  NOOH  Received 

The  holders  of  the  other  111 
applications  did  not  respond  to  the 
NOOH.  Failure  to  file  a  written  notice 
of  participation  and  request  for  hearing 
as  required  by  21  CFR  314.200 
constitutes  an  election  by  the  applicant 
not  to  make  use  of  the  opportunity  for 
a  hearing  concerning  the  proposal  to 
withdraw  approval  of  the  applications 
and  a  waiver  of  any  contentions 
concerning  the  legal  status  of  the  drug 
products. 

Therefore,  the  Director,  Center  for 
Drug  Evaluation  and  Research,  is 
withdrawing  approval  of  the 
applications  listed  in  the  table  of  this 
document. 


ANDA  No. 

Drug 

Applicant 

60-058 

Chloramphenicol  Capsules.  250  mg. 

John  J.  Ferrante,  c/o  Operations  Management  Consulting,  1 1  Fair- 
way Lane,  Tmmbull.  CT  0661 1 . 

60-062 

Penicillin  G  Potassium. 

The  Upjohn  Co.,  700  Portage  Rd.,  Kalamazoo,  Ml  49001. 

60-094 

Sterile  Penicillin  G  Procaine  Suspension  USP. 

Do. 

60-110 

Sterile  Dihydrostreptomycin  Sulfate  USP. 

Ffizer  Central  Research,  Pfizer,  Inc.,  Eastern  Point  Rd.,  Groton,  CT 

06340. 
John  J.  Fenante. 

60-170 

Penicillin  G  Potassium  Tablets,  200,000,  250,000,  and 

400,000  units. 

60-173 

Tetracycline  HCl  Capsules,  250  mg. 

Do. 

60-174 

Tetracycline  Oral  Suspension,  125  mg/5  milliliters  (ml). 

Do. 

60-177 

Bacitracin-Neomycin  Sulfate  Polymyxin  B  Sulfate  Oint- 
ment. 
Bacitracin-Neomycin  Sulfate  Ointment 

Do. 

60-178 

Do. 

60-179 

Oxytetracycline  HCl  Capsules,  250  mg. 

Do. 

60-188^ 

Neomycin  Sulfate  and  Hydrocortisone  Acetate  Oph- 

Akom, Inc.,  c/o  Walnut  Phamiaceuticals,  Inc.,  1340  North  Jefferson 

thalmic  Suspension  USP. 

St.,  Anaheim,  CA  92807. 

60-360 

Neomycin  and  Polymyxin  B  Sulfate  and  Bacitracin  with 
Benzocaine. 

Ambix  Laboratories,  210  Orchard  St.,  East  Rutherford,  NJ  07073. 

60-435 

Tetracycline  HCl  Jabtets  USP,  250  mg. 

Farmitalia  Carlo  Ert>a  S.p.A.,  c/o  Montedison,  USA,  Inc..  1114  Ave- 
nue of  the  Americas,  New  York,  NY  10036. 

60-464 

Neomycin  Sulfate  and  Prednisolone. 

The  Upjohn  Co. 

60-647 

Neo-Polycin  Ophthalmic  Ointment. 

Men-ell  Dow  Phamiaceuticals,  Inc.,  P.O.Box  68511,  Indianapolis,  IN 

46268 
Beecham  Laboratories,  501  Fifth  St.,  Bristol,  TN  37620. 

60-666 

Ampicillin  Tihydrate  for  Oral  Suspension. 

60-690 

Oxytetracycline  HCl. 

Pien-el  Anrorica,  Inc.,  576  Fifth  Ave.,  New  York,  NY  10036. 

60-720 

Tetracycline  HCl  Capsules,  250  mg. 

Towne  Paulsen  &  Co.,  Inc.,  140  East  Duarte  Rd.,  Monrovia,  CA 

91016. 
Burroughs  Welkx)me  Co.,  3030  Comwallis  Rd.,  Research  Triangle 

60-757 

Polymyxin  8  Sulfate,  500,000  units. 

Part<,  NC  27709. 

60-774 

Griseofulvin  Tablets,  500  mg. 

McNeil  Consumer,  Inc.,  Camp  Hill  Rd..  Fort  Washington,  PA  19034. 

60-809 

Penicillin  G  Potassium  Tablets  USP,  100,000,  200,000, 

Consolidated  Phamiaceutical  Group,  6110  Robinwood  Rd.,  Balti- 

250,000. 400,000,  and  500.000  units. 

more,  MD  21225. 

60-a'>5 

Oxytetracycline  HCl  Capsules,  250  mg. 

Rachelle  Laboratories,  Inc.,  700  Henry  Ford  Ave.,  P.O.  Box  2029. 
Long  Beach,  CA  90801. 

60-869 

Oxytetracycline  HCl  Capsule.  250  mg. 

Proter  S.p.A.,  c/o  AmoW  Buhl  Christen,  1000  Connecticut  Ave.. 
Washington,  DC  20086. 

61-174 

Candiddin. 

Penick  Corp..  1050  Wall  St.  West,  Lyndhurst.  NJ  07071. 
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Drug 
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61-396 

Hetacillin  Capsules. 

Bristol-Myers,  U.S.  Phamnaceutkal  Group,  EvansvHIe,  IN  47721- 

0001. 
Lederte  Laboratories,  Division  of  American  Cyanamid  Co.,  Peail 

61-523^ 

Tetracycline  HCl  Susceptibility  Powder,  20  mg. 

River,  NY  10965. 

61-676 

Ampicillin  Trihydrate  Capsules,  250  mg  and  500  mg. 

Publk:  Health  Sen/k».  Health  Servk»  Administratk>n.  Perry  Point  MD 

21902. 
Alpharma  A.  S.,  One  Executive  Dr.,  P.O.  Box  1399,  Fort  Lee,  NJ 

07024. 
Holland-Rantos  Co.,  Inc.,  310  Enterprise  Ave.,  Trenton,  NJ  06638. 

61-700^ 

Bacitracin  Zinc  USP  for  Compounding. 

61-718 

Nystatin  Vaginal  Tablets  USP,  100,000  units. 

61-720 

Doxycycline  Oral  Suspension  USP. 

Rachelle  Laboratories,  Inc. 

61-933 

Penrcillin  G  Potassium  for  Injection  USP. 

E.  R.  Squibb  &  Sons,  P.O.  Box  191 ,  New  Bnjnswk*.  NJ  08903- 

0191. 
Rachelle  I  aboratories,  Inc.,  P.O.  Box  187,  Culver,  IN  46511. 

61-953 

Doxycycline  Hyclate  Injection. 

61-957 

Benzylpenicilk}yl  Polylysine  Injection. 

Kremers-Urban  Co.,  5600  West  County  Une  Rd.,  P.O.  Box  2038,  M»- 
waukee,  Wl  53201 . 

61-96r 

Bacitracin  Ointment  USP. 

Clay-Pari<  Ubs,  Inc.,  1700  Bathgate  Ave.,  Bronx,  NY  10457. 

61-994 

Kanamycin  Sulfate  Injection  USP. 

Bristol  Laboratories,  Diviskxi  of  Bristol-Myers  Co..  P.O.  Box  657.  Syr- 
acuse, NY  13201. 

62-007^ 

Bacitracin  USP.  50,000  and  10,000  units/vial. 

Alphamia  A.  S. 

62-0421 

Chloramphenicol  Ophthalmk;  Solutkjn,  0.5%. 

Akom,  Inc. 

62-138 

Cefoxitin  Solutkxi. 

Pfizer  Phamiaceutfcals.  Inc.,  235  Fast  42d  St.,  New  Yortt,  NY  10017. 

62-224 

Neomycin  Sulfate  Ointnr>ent. 

Clay-Part(  1  ahs,  Inc. 

62-236 

Bacitracin  Ointment  USP. 

Denison  Laboratories,  Inc.,  60  Dunnell  Lane,  P.O.  Box  1305,  Paw- 
tucket,  Rl  02862. 

62-248 

Gentamlcin  Sulfate  Injection  USP. 

The  Upjohn  Co. 

62-345 

Tetracycline  HCl  Capsules,  250  mg. 

Publk:  Health  Sen/k»,  HAS  Supply  Senrice  Center,  Perry  Point.  MD 

21902. 
Kalapharm,  Inc..  145  East  27th  St.,  New  York,  NY  10016. 

62-354 

Gentamlcin  Sulfate  Injectkxi  USP. 

62-357 

Anwxicillin  Trihydrate  Capsules,  250  mg  and  500  mg. 

Publk:  Health  Servk«,  HAS  Supply  Servk»  Center. 

62-359 

Bacitracin  Topical  Ointment,  500  units/gram. 

NMC  Uboratories,  Inc.,  70-36  83d  St.,  Glendale,  NY  11385. 

62-361 

Bacitracin-Neomycin-Polymyxin  B  Sulfate. 

Do. 

62-528 

Amoxicillin  Capsules  USP,  250  mg  and  500  mg. 

Laboratories  Atral,  S.A.,  c/o  Louie  F.  Turner.  P.O.  Box  331044,  Fort 
Worth,  TX  76133-2924. 

71-278 

PEG  3350  and  Electrolytes  for  Oral  Solution  USP. 

E-Z-EM,  Inc.,  717  Main  St.,  Westbury,  NY  11590 

71-320 

PEG  3350  and  Electrolytes  for  Oral  Solution  USP. 

DynaPhami,  Inc.,  P.O.  Box  2141,  Del  Mar,  CA  92014. 

71-777 

Ck>razepate  Dipotassium  Capsules,  3.75  mg. 

Able  Laboratories,  333  Cassell  Dr.,  suite  3500,  Baltimore,  MD  21224. 

71-778 

Clorazepate  Dipotassium  Capsules,  7.5  mg. 

Do. 

71-779 

Ctorazepate  Dipotassium  Capsules,  15  mg. 

Do. 

72-319 

Glycoprep  (PEG  3350  and  Electrolytes  for  Oral  Solu- 

Goldline Laboratories,  1900  West  Commerical  Blvd.,  Ft.  Lauderdale, 

tion). 

FL  33309. 

72-399 

Sulfamethoxazole  and  Trimethorprim  Oral  Suspension 

NASKA  Pharmacal  Co.,  Inc.,  P.O.  Box  898  Riverview  Rd  ,  Lincolnton, 

USP. 

NC  28093. 

72^109 

Nifedipine  Capsules  USP,  10  mg. 

Chase  Laboratories,  Inc.,  280  Chestnut  St.,  Newaric,  NJ  07105. 

73-421 

Nifedipine  Capsules  USP,  20  mg. 

Do. 

74-080 

Carbidopa  and  Levodopa  Tablets  USP,  10  mg/100  mg, 
25  mg/100  mg,  25  mg/250  mg. 

SCS  Pharmaceuticals,  4901  Searie  Pkwy.,  Skokie,  IL  60077. 

80-094 

Triple  Sulfoid  Tablets. 

Pal-Pak,  Inc.,  1201  Liberty  St..  Allentown,  PA  18102. 

80-117 

Nitrofurantoin  Tablets,  50  mg.                                    ' 

Rachelle  Laboratories,  Inc.,  700  Henry  Ford  Ave.,  P.O.  Box  2029, 
Long  Beach,  CA  90801 . 

80-118 

Nitrofurantoin  Tablets,  100  mg. 

Do. 

80-335 

Prednisolone  Tablets,  5  mg. 

Central  Phamiaceutkal,  Inc.,  110-128  East  Third  St.,  SeynrKMjr,  IN 

47274. 
Rachelle  Laboratories,  Inc. 

80-375 

Lidocaine  HCl  Injection^USP.  2%. 

80-376 

Udocaine  HCl  Injection  USP,  1%. 

Do. 

80-481 

Hydrocortisone  Ointment  USP. 

C  &  M  Phamiacal.  Inc..  1721  Maple  Lane,  Hazel  Part<,  Ml  48030- 

1215. 
Do. 

80-482 

Hydrocortisone  Cream  USP. 

80-562 

Prednisolone  Tablets.  2.5  mg  and  5  mg. 

John  J.  Ferrante. 

80-568 

Hydrocortisone  Tablets,  10  mg  and  20  mg. 

Do. 

80-967 

Vitamin  A  Capsules  USP. 

West-Ward,  Inc..  465  Industrial  Lane,  Eatontown.  NJ  07724. 

83-102 

Vitamin  D  Capsules,  50,000  units. 

Do. 

83-156 

Hydrocortisone  Acetate  Cream,  1.0%. 

Pari<e-Davis,  Div.  of  Warner-Lambert  Co.,  201  Tabor  Rd.,  Morris 
Plains.  NJ  07950. 

83-16r 

Dexamethasone  Sodium  Phosphate  Injection. 

Dell  Laboratories,  Inc.,  668  Front  St..  Teaneck,  NJ  07666 

83-358^ 

Prednisolone  Sodium  Phosphate  Ophthalmic  Solution 

USP. 
Propoxyphene  HCl  Capsules  USP,  65  mg. 

Akom,  Inc. 

83-400 

Rachelle  Laboratories,  Inc. 

83-643 

Acetaminophen  and  Codeine  Phosphate  Tablets,  325 

Camrick  Laboratories,  Inc.,  65  Horse  Hill  Rd.,  Cedar  Knolls,  NJ 

mg/30  mg. 

07927. 

83-787 

Chlorpheniramine  Maleate  Tablets,  4  mg. 

West-Ward,  Inc. 

83-790 

Phendimetrazine  Tartrate  Tablets  USP.  35  mg. 

Numari<  Laboratories,  Inc.,  75  MayfieW  Ave  .  Edison.  NJ  08a37. 
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83-791 

Nitrohjrazone  Po¥wJer. 

Roberts  1  ahoratories.  Inc..  4  Industrial  Way  West.  Eatontown,  NJ 

07724. 
Racfielle  1  ahoratories.  Inc. 

83-829 

Chlorpromazine  HCI  Tablets  USP. 

83-977 

Selenium  Sulfide. 

USV  Pharmaceutical  Corp.,  One  Scarsdale  Rd.,  Tuckahoe,  NY 

10707. 
Femdale  Laboratories,  Inc. 

84-030 

Meprobamate  Tablets,  400  mg. 

84-255 

Sulfasalazine  Tablets,  500  mg. 

William  H.  Rorer,  Inc.,  500  Virginia  Dr.,  Fort  Washington,  PA  19034. 

84-337 

Sulfisoxasote  Tablets,  500  mg. 

Rachelle  Laboratories,  Inc. 

84-377' 

Prednisone  Capsules,  50  mg. 

R.  P.  Scheier  Corp.,  2725  Scherer  Dr.,  St.  Petersburg,  FL  33702. 

84-492' 

Prednisolone  Acetate  Injection. 

Akom,  Inc. 

84-563 

Aminophylline  Tablets,  200  mg. 

ION  Phamiaceuticals,  Inc.,  5040  Lester  Rd.,  Cincinnati,  OH  45213. 

84-639 

Chlordiazepoxide  HCI  Capsules  USP,  10  mg. 

Racfielle  Laboratories,  Inc. 

84-727 

Lidocaine  HCI  Injection,  2%. 

Pharmaton,  Inc.,  150  East  58th  St.,  New  Yorit,  NY  19155. 

84-728 

Lidocaine  Ha  Injection.  2%  witfi  Epinephrine  1:50.000. 

Pharmaton,  Inc.,  c/o  Bass,  Uliman  &  Lustrigman,  747  Third  Ave., 
New  Yoric,  NY  10017. 

84-RS5' 

Dexametfiasone  Sodium  Pfrasphate  Ophtfialmic  Solu- 
tion USP,  0.1%. 

Akom,  Inc. 

85-086 

Cfilordiazepoxide  HCI  Capsules,  5  nng. 

Rachelle  Laboratories,  Inc. 

85-087 

Cfilordiazepoxide  HCI  Capsules  USP,  25  mg. 

Do. 

85-091 

Isoniazid  Tablets  USP,  100  mg. 

Pharmavite  Corp.,  15451  San  Fernando  Misskxi  Blvd.,  P.O.  Box 
9606,  Mission  Hills.  CA  91346-9606. 

85-104 

Chlofpheniramine  Maleate  Tablets  USP,  4  mg. 

Do. 

85-118 

Cfilordiazepoxide  HCI  Capsules,  5  mg. 

John  J.  Ferrante. 

85-119 

Cfilordiazepoxide  HCI  Capsules,  10  mg. 

Do. 

85-120 

Cfilordiazepoxide  HCI  Capsules,  25  mg. 

Do. 

85-341 

Butattartital  Sodium  Tablets  USP,  30  mg. 

Vale  Chemkal  Co.,  Inc.,  1201  Uberty  St.,  Allentown,  PA  18102. 

85-345 

Butabartital  Sodium  Tablets  USP.  15  mg. 

Do. 

85-477 

SecobartNtal  Sodium  Capsules,  100  mg. 

ION  PharmaceutkvilR.  Inc.,  222  l^orth  Vincent  Ave.,  Covina,  CA   . 

91722. 
Inwood  Laboratories,  Inc.,  Subsidiary  of  Forest  Labs,  Inc.,  150  East 

85—509 

Dipfienoxytate  HCI  and  Atropine  Sulfate  Tablets  USP, 

2.5  mg/0.025  mg. 

58th  St.,  New  Yoric,  NY  10155. 

85-630 

Trictilormetfiiazide  Tablets,  4  mg. 

Lannett  Co..  Inc.,  9000  State  Rd..  Philadelphia,  PA  19136. 

85-851 

Imipramine  HCI  Tablets  USP.  25  mg. 

A.  H.  Robins  Co.,  1407  Cummings  Dr.,  P.O.  Box  26609,  Rk:hmond, 
VA  23261-6609. 

86-116 

Ptiendimetrazme  Tartrate  Tablets,  17.5  mg. 

Camall  Co.,  P.O.  Box  218,  Washington,  M!  48094. 

86-129 

Heparin  Sodium  Injection  USP,  1,000  units/ml. 

Pharma-Serve,  Inc.,  218-20  98th  Ave.,  Queens  Village,  NY  11429. 

86-543 

Diptienfiydramine  HCI  Capsules,  25  mg. 

Newtron  Pharmaceuticals,  Inc.,  155  Knk:kerbocker  Ave.,  Bohemia, 
NY  11716. 

86-544 

Dipfienhydramine  HCI  Capsules,  50  mg. 

Do 

87-489 

Hydrocortisone  Lotion  USP,  1%. 

Heran  PharmaceutH:al,  Inc.,  7215  Eckfiert  Rd.,  San  Antonto,  TX 

78238. 
Roberts/Hauck  PhanTiaceutnals,  Inc.,  Six  Industrial  Way  West, 

87-628 

Butalbital,  Acetaminopfien,  and  Caffeine  Capsules,  50 

mg/325  mg/40  mg. 

Eatontown,  NJ  07724. 

87-818 

Sulfacetamide  Sodium  Ophtftalmic  Solution,  10%. 

Bausch  &  Lomb  Pharmaceutk»ls,  a500  Hklden  River  Pkwy.,  Tampa, 
FL  33637. 

87-834 

Hydrocortisone  USP  (micronized  powder). 

Torch  Laboratories,  Inc.,  P.O.  Box  248,  Reisterstown,  MD  21136. 

87-865 

Cfilorpromazine  HCI  Tablets,  25  mg. 

West-Ward,  Inc. 

88-024 

Pfiendimetrazine  Tartrate  Extended-Release  Capsules, 

105  mg. 
Sulfacetamide  Sodium  and  Prednisolone  Acetate  Opfi- 

Numark  Laboratories.  Inc. 

88-059' 

Akom,  Inc. 

tfialmic  Suspension  USP,  10%/0.5%. 

8a-089 

Sulfacetamide  Sodium  and  Prednisolone  Acetate  Opfv 
tfialmic  Suspension  USP,  10%/0.5%. 

Bausch  &  Lomb  Phanmaceutk:als. 

88-189 

Reserpine  and  Hydrocfilortfiiazide  Tablets  USP,  0.125 
mg/50  mg. 

West-Ward,  Inc. 

88-255' 

Tfieophylllne  Sustained-Release  Capsules,  300  mg. 

R.  P.  Scherer  North  America,  P.O.  Box  5600,  Clearwater,  FL  3.3518. 

88-393 

Hydroxyzine  Pamoate  Capsules,  50  mg. 

Vanguard  1  abs.  Packaging  Div.  of  MWM  Corp.,  101-107  Samson 
St.,  P.O.  Eiox  K,  Glasgow,  KY  42141. 

88-447' 

Tropicamide  Ophtfialmic  Solution  USP,  1%. 

Akom,  Inc. 

88-474 

Triprolidine  HCt  and  Pseudoepfiedrine  HO.  1.25  mgfb 
ml  and  30  mgfb  ml. 

f*4ewtron  Pfiarmaceutk^ls,  Inc. 

89-268 

Butalbital  and  Acetaminoptien  Capsules,  50  mg/325 

mg. 
Hydrocortisone  Cream  USP,  1.0%. 

Dunhall  Pharmaceutrcals,  Inc.,  P.O.  Box  100,  Gravette,  AR  72736. 

89-273 

Topiderm,  Inc.,  155  Kn«kertxx*er  Ave.,  Bofiemia,  NY  11716. 

89-274 

Tnamctnolone  Acetonide  Cream  USP,  0.025%. 

Do. 

89-275 

Triamcinolone  Acetonide  Cream  USP,  0.1%. 

Do. 

89-276 

Triamcinolone  Acetonide  Cream  USP,  0.5%. 

Do. 

89-495 

Hydrocortisone  Lotion  USP,  1%. 

Beta  Dermaceutkals,  Inc.,  5419  Bandera  Rd.,  suite  708,  San  Anto- 
nia,  TX  78238. 

'Applwant  requested  witfidrawal. 
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The  Director,  Center  for  Drug 
Evaluation  and  Research,  under  section 
505(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  355(e)),  and 
imder  authority  of  21  CFR  5.82,  finds 
that  the  holders  of  the  applications 
listed  above  have  repeatedly  failed  to 
submit  reports  required  by  §  314.81. 
Therefore,  under  this  finding,  approval 
of  the  applications  listed  above,  and  all 
amendments  and  supplements  thereto, 
is  hereby  withdrawn,  effective  February 
2, 2001. 

Dated:  January  9,  2001. 
Janet  Woodcock, 

Director,  Center  for  Drug  Evaluation  and 

Research. 

[FR  Doc.  01-2790  Filed  2-1-01;  8:45  am] 

BOUNG  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Antiviral  Drugs  Advisory  Committee; 
Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Antiviral  Drugs 
Advisory  Committee. 

General  Function  of  the  Committee:  To 
provide  advice  and  recommendations  to  the 
agency  on  FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be  held 
on  February  27,  2001,  9  a.m.  to  5:30  p.m. 

Location:  Holiday  Inn,  The  Ballrooms,  Two 
Montgomery  Village  Ave.,  Gaithersburg,  MD. 

Contact  Person:  Tare  P.  Turner,  Center  for 
Drug  Evaluation  and  Research  (HFD-21), 
Food  and  Drug  Administration,  5600  Fishers 
Lane  (for  express  delivery  5630  Fishers  Lane, 
rm.  1093),  Rockville,  MD  20857,  301-827- 
7001.  e-mail:  TumerT®cder. fda.gov.  or  FDA 
Advisory  Committee  Information  Line,  1- 
800-741-8138  (301-443-0572  in  the 
Washington,  DC  area),  code  12531.  Please 
call  the  Information  Line  for  up-to-date 
information  on  this  meeting. 

Agenda:  The  committee  will  discuss  new 
drug  application  (NfDA)  21-304, 
valganciclovir  hydrochloride  tablets,  450mg, 
Syntex  (U.S.A.)  LLC,  proposed  for  treatment 
of  cytomegalovirus  retinitis  in  patients  with 
acquired  immunodeficiency  syndrome 
(AIDS). 

Procedure:  Interested  persons  may  present 
data,  information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Written  submissions  may  be 
made  to  the  contact  person  by  Februau^  20, 
2001.  Oral  presentations  from  the  public  will 
be  scheduled  between  approximately  1  p.m. 


and  2  p.m.  Time  allotted  for  each 
presentation  may  be  limited.  Those  desiring 
to  make  formal  oral  presentations  should 
notify  the  contact  jierson  before* February  20. 
2001.  and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and  an 
indication  of  the  approximate  time  requested 
to  make  their  presentation. 

Notice  of  this  meeting  is  given  under  the 
Federal  Advisory  Committee  Act  (5  U.S.C. 
app.  2). 

Dated:  January  18.  2001.  « 

Linda  A.  Suydam, 
Senior  Associate  Commissioner. 
[FR  Doc.  01-2788  Filed  2-1-01;  8:45  am] 
BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  01 D-0027] 

Guidance  for  industry  on  Statistical 
Approaches  to  Establishing 
Bioequivalence;  Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  guidance  for  industry 
entitled  "Statistical  Approaches  to 
Establishing  Bioequivalence."  This 
guidance  provides  recommendations  to 
sponsors  and/or  applicants  who  intend 
to  use  equivalence  criteria  in  analyzing 
in  vivo  or  in  vitro  bioequivalence  (BE) 
studies  for  investigational  new  drug 
applications  (IND's),  new  drug 
applications  (NDA's),  abbreviated  new 
drug  applications  (ANDA's)  and 
supplements  to  these  applications.  The 
guidance  discusses  the  use  of  average, 
population,  and  individual  BE 
approaches  to  compare  in  vivo  and  in 
viteo  bioavailability  (BA)  measures. 
(This  guidance  replaces  the  dreift 
guidance  that  was  issued  in  1999 
entitled  "Average,  Population,  and 
Individual  Approaches  to  Establishing 
Bioequivalence.") 

DATES:  Submit  written  comments  on 
agency  guidances  at  any  time. 
ADDRESSES:  Copies  of  this  guidance  for 
industry  are  available  on  the  Internet  at 
http://www.fda.gov/cder/guidance/ 
index.htm.  Submit  written  requests  for 
single  copies  of  this  guidance  to  the 
Drug  Information  Branch  (HFD-210), 
Center  for  Drug  Evaluation  and 
Research,  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  Send  one  self- 


addressed  adhesive  label  to  assist  that 
office  in  processing  your  requests. 
Submit  written  comments  on  the 
guidance  to  the  Dockets  Ivlanagement 
Branch  (HFA-305).  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville.  MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT:  Mei- 
Ling  Chen,  Center  for  Drug  Evaluation 
and  Research  (HFD-350),  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-594- 
5688. 

SUPPLEMENTARY  INFORMATION:  FDA  is 
aimoimcing  the  availability  of  a 
guidance  for  industry  entitled 
"Statistical  Approaches  to  Establishing 
Bioequivalence."  This  guidance 
provides  information  on  statistical 
approaches  for  sponsors  and/ or 
applicants  intending  to  provide  BA  and 
BE  information  to  the  agency  in  IND's, 
NDA's,  ANDA's,  and  their  supplements. 

Over  the  years,  BA/BE  data  have  been 
analyzed  using  an  average  BE  approach. 
This  statistical  guidance  describes  two 
new  approaches  for  analysis,  population 
and  individual  BE.  This  guidance  does 
not  provide  information  about  when  an 
approach  should  be  used;  that 
information  is  provided  in  other  FDA 
BA/BE  guidances.  Instead,  the  guidance 
provides  recommendations  on  how  to 
use  each  of  these  approaches  once  one 
has  been  selected. 

This  guidance  is  a  final  revision  of  a 
dociunent  that  began  with  the 
publication  of  a  preliminary  draft 
guidance  on  this  subject  entitled  "In 
Vivo  Bioequivalence  Studies  Based  on 
Population  and  Individual 
Bioequivalence  Approaches"  in  1997 
(62  FR  67880,  December  30, 1997),  and 
was  followed  by  a  draft  guidance 
entitled  "Average,  Population,  and 
Individual  Approaches  to  Establishing 
Bioequivalence,"  published  in  1999  (64 
FR  48842.  September  8,  1999).  This 
final  guidance  replaces  both  of  these 
draft  guidances  and  a  1992  FDA 
guidance  entitled  "Statistical  Procedure 
for  Bioequivalence  Studies  Using  a 
Standard  Two-Treatment  Crossover 
Design." 

In  September  1999,  FDA  aimounced 
the  availability  of  a  draft  guidance 
entitled  "BA  and  BE  Studies  for  Orally 
Administered  Drug  Products — General 
Considerations"  (64  FR  48409, 
September  3,  1999).  That  draft  guidance 
was  intended  to  provide  general 
information  on  how  to  comply  with  the 
BA  and  BE  requirements  in  part  320  (21 
CFR  part  320)  for  orally  administered 
dosage  forms.  When  that  draft  guidance 
was  published,  FDA  received  a  total  of 
16  public  comments,  a  nimiber  of  which 
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expressed  concern  about  the  use  of  the 
individual  BE  approach. 

FDA  acknowledged  the  public 
concerns  about  the  use  of  the  individual 
BE  approach  when  the  final  guidance 
entitled  "BA  and  BE  Studies  for  Orally 
Administered  Drug  Products — General 
Considerations"  (65  PR  64449,  October 
27,  2000)  was  issued.  In  that  guidance, 
FDA  recommends  the  continued  use  of 
the  average  BE  approach  for  both 
replicated  and  nonreplicated  studies. 
However,  that  guidance  states  that 
sponsors  have  the  option  to  choose 
another  approach,  e.g.,  an  individual  BE 
approach  for  highly  variable  drugs.  The 
final  statistical  guidance  being  made 
available  today  provides 
recommendations  on  how  to  use  this 
approach  if  it  is  chosen. 

This  statistical  guidance  is  one  of  a  set 
of  core  guidances  being  developed  to 
provide  recommendations  on  how  to 
meet  the  provisions  of  part  320.  Taken 
together,  these  guidances  are  designed 
to  address  the  studies  that  should  be 
provided  to  dociunent  product  quality 
BA/BE  for  all  drug  products  regulated 
by  CDER  in  accordance  with  the 
provisions  of  part  320. 

This  guidance  is  being  issued 
consistent  with  FDA's  good  guidance 
practices  regulation  (65  FR  56468, 
September  19,  2000).  This  Level  1 
guidance  document  represents  the 
agency's  current  thinking  on  the 
statistical  approaches  used  in  BA  and 
BE  studies.  It  does  not  create  or  confer 
any  rights  for  or  on  any  person  and  does 
not  operate  to  bind  FDA  or  the  public. 
An  alternative  approach  may  be  used  if 
such  an  approach  satisfies  the 
requirements  of  the  applicable  statutes, 

Tlations,  or  both, 
terested  persons  may,  at  any  time, 
submit  written  comments  on  the 
guidance  to  the  Dockets  Management 
Branch  (address  above).  Two  copies  of 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  The  guidance  and  received 
conunents  are  available  for  public 
examination  in  the  Documents 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 


Dated:  January  24,  2001. 
Ann  M.  Witt, 

Acting  Associate  Commissioner  for  Policy. 
[FR  Doc.  01-2789  Filed  2-1-01;  8:45  am) 
BLUNQ  CODE  4160-01-8 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Cara  Rnancing  Administration 
[Documwit  Mentmw:  HCFA-10030] 

Agency  Intonnation  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  Health  Care  Financing 
Administration,  DHHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  simunary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  acciuacy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  New  Collection;  Title  of 
Information  Collection:  National 
Medicare  Practitioner  and  Provider 
Survey;  Fonn  No.:  HCFA-10030  {OMB# 
0938-NEW);  Use:  1.  Health  Care 
Financing  Administration  (HCFA) 
Program  Safeguard  Provider  Education 
Project  (Contract  #  500-99-0013,  Task 
Order  00001}— New 

HCFA  is  conducting  a  national 
assessment  of  Medicare  practitioner  and 
provider  (hereinafter  referred  to 
collectively  as  providers)  educational 
needs.  The  piupose  of  the  needs 


assessment  is  to  obtain  information 
about  the  education  or  training  related 
to  Medicare  claims  submission  that  is 
required  by  providers  to  increase  their 
rate  of  correct  first-time  submission  of 
Medicare  claims.  Specifically,  the  needs 
assessment  survey  will  seek  information 
about:  (1)  What  providers  need  to  know 
about  accurate  cliiims  submission,  and 
(2)  what  they  believe  would  be  the  best 
methods  for  obtaining  that  information. 

Responses  will  be  gathered  from  a 
random  sample  of  fee-for-service 
providers  representing  both  M«dir.are 
Part  A  (hospital-based  outpatient 
clinics,  emergency  rooms,  and 
ambulatory  surgery  units;  home  health 
care  agencies;  and  skilled  muring 
facilities)  and  Medicare  Part  B   . 
(physician  and  non-physician) 
providers.  The  information  gathered  by 
the  needs  assessment  survey  will  allow 
HCFA  to  develop  effective  education 
and  training  tools  and  resources  that 
address  identified  provider  needs  and 
focus  on  the  topics  that  providers 
indicated  were  most  important  for 
improving  acciuacy  of  claims 
submissions. 

The  needs  assessment  survey  will  be 
administered  one  time  only.  It  will  be 
mailed  to  9,000  individual  and 
organizational  providers  nationwide 
that  render  Medicare  services.  HCFA 
anticipates  receiving  approximately 
7,200  responses.  As  an  alternative  to 
completing  the  paper  survey, 
respondents  will  have  the  option  of 
completing  the  survey  electronically 
using  a  computer  with  an  Internet 
connection.  A  toll-free  telephone  line 
will  be  available  to  respondents  who 
have  questions  or  need  help  completing 
the  survey.  HCFA  is  collaborating  with 
national  and  State  medical  societies  and 
organizations  to  make  providers  aware 
of  the  survey  and  the  importance  of 
their  participation  in  the  needs 
assessment  process.  Publicity  about  the 
survey  prior  to  its  dissemination,  along 
with  a  follow-up  mail  reminder  and 
conduct  of  follow-up  phone  calls  to 
respondents  after  its  dissemination,  will 
increase  the  survey  response  rate. 
Burden  estimates  are  as  follows: 


Respondents 

Estimated 

Number 

of  respondents 

Number  of 

responses  per 

respondent 

Average 

burden/ 

response 

(in  hours) 

Survey 

7,200 

1 

■•A 
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Total  Burden:  3,600  hours  (at  V2  hour 
each). 

Total  Cost  to  Respondents:  $396,000 
($55  per  respondent  at  an  estimated 
$110  hourly  salary). 

As  a  part  of  the  Medicare  Integrity 
Program  (MIP),  HCFA  is  seeking  to 
increase  the  incidence  of  correct 
Medicare  claims  submitted  by  health 
care  providers.  Reduction  of  incorrect 
claims  will  reduce  the  administrative 
costs  associated  with  review,  retiun, 
and  correction  of  claims  prior  to 
reimbursement  and  will  increase  the 
ability  to  make  timely  payments  to 
providers.  By  making  effective 
education  and  training  resources 
available,  HCFA  will  help  providers 
improve  their  correct  submission  rates. 
Results  of  this  survey  will  provide  a 
sound  foundation  for  the  development 
of  those  resoiuces.; 

Frequency:  Other:  One-time  only; 
Affected  Public:  Business  or  other  for- 
profit;  Number  of  Respondents:  9,000; 
Total  Annual  Responses:  9,000;  Total 
Annual  Hours:  3,600. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
nimiber,  0MB  number,  and  HCFA 
document  identifier,  to 
MKlein@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  conunents  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Information  Services, 
Security  and  Standards  Group,  Division 
of  HCFA  Enterprise  Standards, 
Attention:  Davra  Willinghan,  HCFA- 
10030,  Room  N2-14-26,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
18S0. 

Dated:  January  23,  2001. 
Jolin  P.  Burke  m, 

HCFA  Reports  Clearance  Officer,  HCFA  Office 
of  Information  Services,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 
[FR  Doc.  01-2798  Filed  2-1-01;  8:45  am) 
BILUNG  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Healtii  Care  Financing  Administration 
[Document  ktontlfier:  HCFA-855] 

Agency  information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  Health  Care  Financing 
Administration,  DHHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Himian  Services,  is  publishing  the 
following  simunary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Revision  of  a  currently 
approved  collection;  Titie  of 
Information  Collection:  Medicare 
Federal  Health  Care  Programs  Provider/ 
Supplier  Emt)llment  Application;  Form 
No.:  HCFA-a55  (OMB#  0938-0685); 
Use:  This  information  is  needed  to 
eruoll  providers  and  suppliers  into  the 
Medicare  program  by  identifying  them, 
pricing  and  paying  their  claims,  and 
verifying  their  qualifications  and 
eligibility  to  participate  in  Medicare; 
Frequency:  Initial  eiuollment/ 
recertification  and  Every  three  years; 
Affected  Public:  Business  or  other  for- 
profit,  Individuals  or  Households,  and 
Not-for-profit  institutions;  Number  of 
Respondents:  1,300,000;  Total  Annual 
Responses:  604,000;  Total  Annual 
Hours:  792,000.  To  obtain  copies  of  the 
supporting  statement  and  any  related 
forms  for  the  proposed  paperwork 
collections  referenced  above,  access 
HCFA's  Web  Site  address  at  http:// 
www.hcfa.gov/regs/prdact95.htm,  or  E- 
mail  yoiu  request,  including  yoiu 
address,  phone  number,  OMB  number, 
and  HCFA  document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  conunents  and 
reconunendations  for  the  proposed 


information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA.  Office  of  Information  Services, 
Information  Technology  Investment 
Management  Group,  Division  of  HCFA 
Enterprise  Standards,  Attention:  Julie 
Brown,  Room  N2-14-26,  7500  Secvuity 
Boulevard,  Baltimore,  Maryland  21244- 
1850. 

Dated:  January  24,  2001. 
John  P.  Burke  m. 

HCFA  Reports  Clearance  Officer,  HCFA  Office 
of  Information  Services,  Information 
Technology  Investment  Management  Group, 
Division  of  HCFA  Enterprise  Standards . 
(FR  Doc.  01-2799  Filed  2-1-01;  8:45  am) 
BILUNG  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Rnancing  Administration 
[Document  Mwitifiw:  HCFA-10017] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

AGENCY:  Health  Care  Financing 
Administration,  DHHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  sunmiary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  acciuacy  of  the  estimated 
biu-den;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected:  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  New;  TiUe  of  Information 
Collection:  Follow-Up  of 
Medicare+Choice  DisenroUees 
Receiving  Fee-for-Service  Inpatient 
Hospital  Care;  Form  No.:  HCFA-10017 
(OMB#  0938-NEW);  Use:  This  study 
will  survey  Medicare  beneficiaries  who 
had  a  fee-for-service  hospital  stay  after 
choosing  to  leave  a  Medicare+Choice 
health  plan.  The  purpose  is  to  gather 
information  about  their  reasons  for 
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disenroUing  and  to  explore  the  link 
between  the  decision  to  disenroll  and 
their  subsequent  fee-for-service  care; 
Frequency:  On  occasion:  Affected 
Public:  Individuals  or  Households; 
Number  of  Respondents:  500;  Total 
Annual  Responses:  500;  Total  Annual 
Hours:  542. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm.  or  E-mail  your 
request,  including  your  address,  phone 
number,  OMB  number,  and  HCFA 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer:  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Wendy  Taylor,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503. 

Dated:  January  24,  2001. 
lohn  P.  Burke  m. 

HCFA  Reports  Clearance  Officer,  HCFA  Office 
of  Information  Services,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 
(FR  Doc.  01-2800  Filed  2-1-01;  8:45  am] 
HUJNO  CCX)E  412IMB-P 


DEPAFTTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Haalth  Cara  Financing  Administration 
[Document  Identifier:  HCFA-R-0255] 

Agency  Infonnation  Collection 
Activities:  SulMnission  for  OMB 
Review;  Comment  Request 

AGENCY:  Health  Care  Financing 
Administration,  DHHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
infonnation  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  infonnation  to 


be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  New  collection;  Title  of 
Information  Collection:  S\i^es\ion 
Program  on  Methods  to  Improve 
Medicare  Efficiency  and  Supporting 
Regulations  in  42  CFR  420.410;  Form 
No.:  HCFA-R-0255  (OMB#  0938-new); 
Use:  HCFA  is  implementing  regulations 
as  a  means  of  establishing  a  program  to 
encourage  individuals  to  submit 
suggestions  that  could  improve  the 
efficiency  of  the  Medicare  program.  If 
the  suggestion  is  adopted,  a  payment 
amount  will  be  determined  based  either 
on  the  actual  first-year  net  savings,  or 
the  average  annual  net  savings  expected 
to  be  realized  over  a  period  of  not  more 
than  three  years;  Frequency:  On 
occasion;  Affected  Public:  Individuals  or 
Households,  Business  or  other  for-profit. 
Not-for-profit  institutions;  Number  of 
Respondents:  150;  Total  Annual 
Responses:  150;  Total  Annual  Hours: 
50. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  yoiu*  address,  phone 
number,  OMB  number,  and  HCFA 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
infonnation  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer:  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Wendy  Taylor,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503. 

Dated:  January  24,  2001. 
Jolin  P.  Burke  m, 

HCFA  Reports  Clearance  Officer.  HCFA  Office 
of  Information  Services,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 
[FR  Doc.  01-2801  Filed  2-1-01;  8:45  am] 

BILLING  COOC  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Government-Owned  Inventions; 
Availability  for  Licensing 

agency:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 


ACTION:  Notice. 


SUMMARY:  The  inventions  listed  below 
are  owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of 
federally-funded  research  and 
development.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  companies  and  may  also  be  available 
for  licensing. 

ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by  writing 
to  the  indicated  licensing  contact  at  the 
Office  of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325,  Rockville, 
Maryland  20852-3804;  telephone:  301/ 
496-7057;  fax:  301/402-0220.  A  signed 
Confidential  Disclosure  Agreement  will 
be  required  to  receive  copies  of  the 
patent  appUcations. 

RASSl:  A  Novel  Tumor  Suppressor 
Gene  Activated  by  Ras  To  Promote 
Apoptosis 

Geoffrey  J.  Clark  and  Michelle  Vos  (NCI) 
DHHS  Reference  No.  E-237-00/0 
Licensing  Contact:  Richard  Rodriguez; 

301/496-7056  ext.  287;  e-mail: 

rodrigur@od.nih  .gov 

Mutant  ras  oncogenes  are  frequently 
associated  with  human  cancers,  and 
activated  Ras  proteins  have  been  found 
to  mediate  a  broad  array  of  biological 
effects.  These  effects  are  generated  due 
to  the  ability  of  activated  Ras  to  interact 
with  numerous  effector  proteins,  and 
the  disclosed  invention  directly  relates 
to  such  a  novel  effector,  namely,  RASSl. 
While  many  of  Ras'  activities  are  linked 
to  cell  growth  and  cell  transformation, 
this  putative  tumor  suppressor  gene  and 
its  protein  product  seem  to  be  effectors 
which  mediate  apoptotic  cell  death.  The 
patent  application  contains  composition 
of  matter  claims  as  well  as  method 
claims  all  of  which  are  directed  to  the 
detection,  diagnosis  and  treatment  of 
cancer  as  well  as  providing  data  for 
cancer  susceptibility  or  prognosis 
following  diagnosis  of  a  cancer.  The 
application  also  provides  claims 
directed  toward  gene  therapy 
applications  for  this  technology. 

Antiprogestiiis  With  Partial  Agonist 
Activity 

Simons  et  al.  (NIDDK) 

DHHS  Reference  No.  E-01 5-00/0  filed 

24  March  2000 
Licensing  Contact:  Marlene  Shiim;  301/ 

496-7056  ext.  285;  e-mail: 

shinnm@od.nih.gov 
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Antisteroids  block  the  action  of 
steroid  hormones.  For  this  reason, 
antisteroids  have  been  attractive  clinical 
tools  to  suppress  the  effects  of 
endogenous  steroids  both  in  a  variety  of 
disorders,  including  breast  and  uterine 
cancers,  and  in  birth  control.  Much 
research  has  been  devoted  to  finding 
pure  antisteriods  that  would  prevent 
any  action  of  endogenous  steriods. 
Unfortunately,  antisteriod  treatments 
are  associated  with  many  side  effects, 
most  of  which  result  from  the  repression 
of  the  wide  variety  of  normally 
expressed  genes.  For  this  reason, 
attention  has  recenUy  shifted  to 
selective  receptor  modidators  (SRMs), 
which  are  antisteroids  with  partial 
agonist  activity  with  some  responsive 
genes.  Those  SRMs  that  cause  the 
repression  of  the  fewest  genes,  other 
than  the  genes  that  are  targeted  for 
inhibition,  would  be  expected  to  have 
the  fewest  side  effects  and  the  widest 
clinical  applications.  Almost  all  existing 
antiprogestins  suffer  from  two 
disadvantages.  First,  they  block  virtually 
all  actions  of  progesterone  receptors  and 
display  very  littie  partial  agonist 
activity.  Second,  most  progestins  are 
also  potent  antiglucocorticoids  and 
suppress  genes  regulated  by 
glucocorticoids,  thus  expanding  the 
scope  of  undesirable  side  effects. 
Presently,  the  only  antiprogestin 
reported  to  have  significant  amoimts  of 
partial  agonist  activity,  and  thus  any 
prospect  of  being  a  selective 
progesterone  receptor  modulator 
(SPRM),  is  RTI  3021-020. 

The  NIH  now  announces  that  two 
derivatives  of  the  potent  glucocorticoid 
dexamethasone  (Dex)  show  partial 
agonist  activity  under  a  variety  of 
conditions  and  represent  novel  leads  to 
new  SPRMs.  These  derivatives  are  Dex- 
21 -mesylate  (Dex-Mes)  and  Dex- 
oxetanone  (Dex-Ox).  In  direct 
comparisons  with  RTI  3021-020,  Dex- 
Mes  and  Dex-Ox  have  consistently 
displayed  more  partial  agonist  activity 
even  under  conditions  where  RTI  3021- 
020  was  inactive.  Therefore,  Dex-Mes, 
Dex-Ox,  or  other  Dex  derivatives,  may 
be  useful  as  partial  progesterone 
agonists  under  a  wider  variety  of 
conditions  both  in  the  laboratory  and  in 
the  clinical  setting,  such  as  the 
treatment  of  endometriosis  and 
leiomyomas  of  the  uterus,  to  name  a 
few.  Furthermore,  Dex-Mes  and  Dex-Ox 
also  possess  partial  agonist  activity  with 
glucocorticoid  receptors,  thus  reducing 
the  side  effects  resulting  from  the 
repression  of  glucocorticoid-regidated 
genes. 


Dated:  January  24,  2001. 
Jack  Spiegel, 

Director,  Division  of  Technology  Development 
and  Transfer,  Office  of  Technology  Transfer, 
National  Institutes  of  Health. 

[FR  Doc.  01-2809  Filed  2-1-01;  8:45  am] 
BILUNO  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Fogarty  Intemationai  Center;  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Fogarty  Intemationai  Center  Advisory 
Board. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Tide  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Fogarty  Intemationai 
Center  Advisory  Board. 

Date:  February  6,  2001. 

Open:  8:30  AM  to  12:00  PM. 

Agenda:  Report  of  the  Director  and 
presentations  on  Disease  Control  Priorities 
Report  of  the  Macroeconomic  Commission  on 
Health,  and  on  FIC  programs  and  plans. 

Place:  Lawton  Chiles  Intemationai  House, 
16  Center  Drive.  (Building  16),  Bethesda,  MD 
20892. 

Closed:  1:00  PM  to  Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Lawton  Chiles  Intemationai  House, 
16  Center  Drive,  (Building  16),  Bethesda,  MD 
20892. 

Contact  Person:  Irene  W.  Edwards, 
Information  Officer,  Fogarty  Intemationai 
Center,  National  Institutes  Of  Health, 
Building  31,  Room  B2C08.  31  Center  Drive 
MSC  2220,  Bethesda,  MD  20892.  301-496- 
2075. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 


(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.106,  Minority  Intemationai 
Research  Training  Grant  in  the  Biomedical 
and  Behavioral  Sciences;  93.154.  Special 
Intemationai  Postdoctoral  Research  Program 
in  Acquired  Immunodeficiency  Syndrome; 
93.168,  Intemationai  Cooperative 
Biodiversity  Groups  Program;  93.934,  Fogarty 
Intemationai  Research  Collaboration  Award; 
93.989,  Senior  Intemationai  Fellowship 
Awards  Program,  National  Institutes  of 
Health,  HHS) 

Dated:  January  26.  2001. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-2805  Filed  2-1-01  ;.8:45  am| 

BlUJNa  COOe  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Meeting 

Ptirsuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  meeting  of  the 
National  Cancer  Institute  Bo^  of 
Scientific  Advisors. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  shoidd 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  section 
552b(c)(6),  Tide  5  U.S.C,  as  amended  to 
disclosure  information  of  a  personal 
nature  where  disclosure  woidd 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Board  of  Scientific  Advisors. 

Dofe.  March  5-6,  2001. 

Open:  March  5,  2001,  8:00  AM  to  12«) 
PM. 

Agenda:  Joint  meeting  of  the  NQ  Board  of 
Scientific  Advisors  and  NCI  Board  of 
Scientific  Cotmselors;  Report  of  the  Director, 
NCI;  and  Scientific  Presentations. 

Place:  National  Cancer  Institute,  9000 
Rockville  Pike,  Building  31,  C  Wing,  6  Floor, 
Conference  Room  10,  Bethesda.  MD  20892. 

Open:  March  5.  2001  12:00  PM  to  5K)0  PM. 

Agenda:  Ongoing  and  New  Business; 
Reports  of  Program  Review  Group(s);  and 
Budget  Presentation:  Re{>orts  of  Special 
Initiatives;  RFA  and  RFP  Concept  Reviews: 
and  Scientific  Presentations. 

Place:  National  Cancer  Institute;  9000 
Rockville  Rke,  Building  31.  C  Wing,  6  Floor. 
Conference  Room  10,  Bethesda,  MD  20892. 
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aosed:  March  5.  2001.  5:00  PM  to  6:00 
PM. 

Agenda:  To  review  and  evaluate  personnel 
issues. 

Place:  National  Cancer  Institute,  9000 
Rockville  Pike,  Building  31,  C  Wing.  6  Floor, 
Conference  Room  10,  Bethesda,  MD  20892. 

Open:  March  6,  2001,  8:30  AM  to  1:00  PM. 

Agenda:  Reports  of  Special  Initiatives;  RFA 
and  RFP  Concept  Reviews:  and  Scientific 
Presentations. 

Place:  National  Cancer  Institute,  9000 
Rockville  Pike.  Building  31,  C  Wing,  6  Floor, 
Conference  Room  10,  Bethesda,  MD  20892. 

Contact  Person:  Paulette  S.  Gray,  Ph.D, 
Executive  Secretary,  E)eputy  Director, 
Division  of  Extramural  Activities,  National 
Cancer  institute.  National  Institutes  of 
Health,  6116  Executive  Boulevard,  Room 
8141,  Bethesda.  MD  20892.  (301)  496-4218. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394.  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397.  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control.  National  Institutes  of  Health, 
HHS) 

Dated:  January  25,  2001. 

La  Verne  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 
Committee  Policy.  NIH. 

[FR  Doc.  01-2807  Filed  2-1-01;  8:45  am] 

BIUJNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
pubUc  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Heart,  Lung,  and 
Blood  Pn^ram  Project  Review  Committee. 

Date;  March  22,  2001. 

Time:  8:00  AM  to  4:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Chevy  Chase  Holiday  Inn,  5520 
Wisconsin  Ave.,  Chevy  Chase,  MD  20815. 


Contact  Person:  Jeffrey  H.  Hurst,  PhD, 
Scientific  Review  Administrator,  Review 
Branch,  Division  of  Extramural  Affairs, 
National  Heart.  Lung,  and  Blood  Institute, 
National  Institutes  of  Health,  Bethesda,  MD 
20892,  (301)  435-0303,  hurstj@nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 
Vascular  Diseases  Research;  93.838,  Lung 
Diseases  Research;  93.839,  Blood  Diseases 
and  Resources  Research.  National  Institutes 
of  Health,  HHS) 

Dated:  January  26,  2001. 
La  Verne  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-2806  Filed  2-1-01;  8:45  am] 
BUJNO  COOe  4140-(n-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Heaith 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart,  Lung, 
and  Blood  Institute  Special  Emphasis  Panel 
The  Assay  of  Human  Hematopoietic  Stem 
Cells. 

Date:  February  27,  2001. 

Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  Review 
Branch,  DEA,  NHLBI/NIH,  6701  Rockledge 
Drive.  Bethesda,  MD  20892  (Telephone 
Conference  Call). 

Contact  Person:  Robert  B.  Moore,  PhD, 
Scientific  Review  Administrator,  Review 
Branch,  Room  7192,  Division  of  Extramural 
Affairs,  National  Heart,  Lung,  and  Blood 
Institute,  National  Institutes  of  Health, 
Bethesda,  MD  20892,  301/435-3541. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 
Vascular  Diseases  Research;  93.838,  Lung 
Diseases  Research:  93.839,  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health.  HHS) 


Dated:  January  25.  2001. 
LaVerne  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

|FR  Doc.  01-2808  Filed  2-1-01;  8:45  am] 

BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  person  privacy. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Initial  Review  Group,  Kidney,  Urologic  and 
Hematologic  Diseases  D  Subcommittee. 

ZJate:  March  23,  2001. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center.  Bethesda,  MD  20814. 

Contact  Person:  Shan  S.  Wong,  Phd, 
Scientific  Review  Administrator,  Review 
Branch,  DEA,  NIDDK,  Room  643,  6707 
Democracy  Boulevard,  National  Institutes  of 
Health,  Bethesda,  MD  20892. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Initial  Review  Group,  Digestive  Diseases  and 
Nutrition  C  Subcommittee. 

Date:  April  12-13,  2001.. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  Bethesda,  MD  20814. 

Contact  Person:  Dan  Matsumoto,  Phd, 
Scientific  Review  Administrator,  Review 
Branch,  DEA,  NIDDK,  Room  649,  6707 
Democracy  Boulevard,  National  Institutes  of 
Health,  Bethesda,  MD  20892-6600,  (301) 
594-8894. 

Dated:  January  26,  2001. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-2802  Filed  2-1-01;  8:45  am] 
BIUJNG  COOE  4140-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  DiatMtes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meeting 

Fhirsuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Diabetes,  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel,  ZDKl  CRB-2  Ml. 

Date:  March  14-16,  2001. 

Time:  7  p.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Houston  Marriott  Medical  Center, 
6580  Fannin  Street,  Houston,  TX  77030. 

Contact  Person:  Shan  S.  Wong,  PhD, 
Scientific  Review  Administrator.  Review 
Branch.  DEA,  NIDDK,  Room  643,  6707 
Democracy  Boulevard,  National  Institutes  of 
Health,  Bethesda,  MD  20892.  (301)  594-7797. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847,  Diabetes, 
Endocrinology  and  Metabolic  Research; 
93.848,  Digestive  Diseases  and  Nutrition 
Research;  93.849,  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health,  HHSJ. 

Dated:  January  26.  2001. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-2803  Filed  2-1-01;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Deafness  and 
Other  Communications  Disorders; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  L.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 


The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Deafness  and  Other  Conunimications 
Disorders  Special  Emphasis  Panel. 

Date;  February  23,  2001. 

Time;  8  a.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott,  5451  Pooks  Hill 
Road,  Bethesda.  MD  20814. 

Contact  Person:  Craig  A.  Jordan,  PhD, 
Chief,  Scientific  Review  Branch,  NIH/ 
NIDCD/DER.  Executive  Plaza  South,  Room 
400C,  Bethesda,  MD  20892-7180,  301-496- 
8683. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.173,  Biological  Research 
Related  to  Deafness  and  Communicative 
Disorders,  National  Institutes  of  Health,  HHS) 

Dated:  January  25,  2001. 

LaVeme  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-2804  Filed  2-1-01;  8:45  am] 

BIUJNG  CODE  414O-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4644-N-05] 

Federal  Property  Suitable  as  Facilities 
to  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice. 

summary:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
EFFECTIVE  DATE:  February  2, .2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Clifford  Taffet.  Department  of  Housing 
and  Urban  Development,  Room  7262, 
451  Seventh  Street  SW.  Washington,  DC 
20410:  telephone  (202)  708-1234;  TTY 
number  for  the  hearing-  and  speech- 
impaired  (202)  708-2565  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  December  12.  1988 


court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 
No.  88-2503-OG  (D.D.C),  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  imutilized,  imderutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  Notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  been 
determined  suitable  or  imsuitable  this 
week. 

Dated:  January  25,  2001. 

John  D.  Garrity, 

Director,  Office  of  Special  Needs  Assistance 
Programs. 

[FR  Doc.  01-2650  Filed  2-1-01;  8:45  am] 

BIUJNG  COOE  4210-29-M 


DEPARTMENT  OF  LABOR 

Employment  Starxiards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  arKl 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  or 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1 ,  by  authority  of  the  Secretar>' 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1 , 
appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  beneHts 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
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work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  juid  5.  Accordingly,  the 
applicable  decisions,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Govenunent  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  Room  S-3014, 
Washington.  DC  20210. 

Modifications  to  General  Wage 
Detennination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and  Related 
Acts"  being  modified  are  listed  by  Volume 
and  State.  Dates  of  publication  in  the  Federal 
Register  are  in  parentheses  following  the 
decisions  being  modified. 

Volume  I 
None. 


Volume  tt 
None. 

Volume  m 
None. 

Volume  rV 
None. 
Volume  V 
None. 
Volume  VI 
None. 
Volume  Vn 
None. 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
imder  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  dociunent  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts."  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at  1- 
800-363-2068. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Dociunents,  U.S.  Government  Printing 
Office,  Washington.  DC  20402.  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s).  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
seven  separate  volumes,  arranged  by 
State.  Subscriptions  include  an  aimual 
edition  (issued  in  January  or  February) 
which  includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington,  DC.  this  24th  day  of 
January  2001. 

Carl  J.  Poleskey, 

Chief,  Branch  of  Construction  Wage 

Determinations. 

[FR  Doc.  01-2629  Filed  2-1-01;  8:45  am] 

BHxmG  cooe  4aio-27-M 


FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

SunshbM  Act  Meeting 

January  25,  2001. 

TIME  AND  date:  2  p.m..  Thursday, 
February  1.  2001. 

PLACE:  Room  6005,  6th  Floor.  1730  K 
Street,  N.W..  Washington.  D.C. 

STATUS:  Closed  [Pursuant  to  5  U.S.C. 
§552b(c)(10)]. 

MATTERS  TO  BE  CONSIDERED:  It  was 
determined  by  a  majority  vote  of  the 
Commission  that  the  Commission 
consider  and  act  upon  the  following  in 
closed  session: 

1.  Disciplinary  Matter,  Docket  No.  D 
2000-1. 

2.  Disciplinary  Matter,  Docket  No.  D 
2001-1. 

CONTACT  PERSON  FOR  MORE  INFO:  Jean 
Ellen  (202)  653-5629/(202)  708-9300 
for  TDD  Relay/1-800-877-6339  for  toll 
free. 

Jean  H.  Ellen, 

Chief  Docket  aerk. 

[FR  Doc.  01-2983  Filed  1-31-01;  3:37  pm] 

BNJJNG  COOE  «735-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordkeeping  Requirements;  Office 
Of  Management  and  Budget  (OMB) 
Review 

AGENCY:  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 

SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  collection  of 
information  imder  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

1.  Type  of  submission,  new,  revision, 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  Final  Rule.  10  CFR  part  26. 
"Changes  to  the  Fitness  for  Duty 
Program". 

3.  The  form  number  if  applicable:  Not 
applicable. 

4.  How  often  is  the  collection 
required:  Annually  and  on  occasion. 

5.  Who  will  be  required  or  asked  to 
report:  All  licensees  authorized  to 
construct  or  operate  a  nuclear  power  • 
reactor  and  all  licensees  authorized  to 
possess,  use,  or  transport  unirradiated 
Category  1  nuclear  material. 
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6.  An  estimate  of  the  number  of 
responses:  A  reduction  of  72  responses 
(semi-aimual  to  annual  report). 

7.  The  estimated  number  of  annual 
respondents:  72  licensees. 

8.  An  estimate  of  the  number  of  hours 
annually  needed  to  complete  the 
requirement  or  request:  A  reduction  of 
approximately  of  9,400  horn's  annually 
(131  hours  per  licensee)  or  a  reduction 
of  2,450  reporting  hours  and  6.950  of 
recordkeeping  hours. 

9.  An  indication  of  whether  Section 
3504(h),  Public  Law  96-51 1  applies: 
Applicable. 

10.  Abstract:  10  CFR  Part  26.  "Fitness- 
For-Duty  Programs."  requires  licensees 
to  implement  fitness-for-duty  programs 
to  assure  that  personnel  are  not  under 
the  influence  of  any  substance  or 
mentally  or  physically  impaired,  to 
retain  certain  records  associated  with 
the  management  of  these  programs,  and 
to  provide  reports  concerning  the 
performance  of  the  programs  and  certain 
significant  events.  Compliance  with 
these  requirements  is  mandatory  for 
licensees  subject  to  10  CFR  Part  26. 

A  revision  to  10  CFR  Part  26  modifies 
the  information  collection  requirements 
to.  among  other  less  significant  changes, 
(1)  extend  coverage  to  certain  classes  of 
fitness-for-duty  programs;  (2)  require 
licensees  to  revise  their  written  policy 
and  procedure  to  incorporate  minor 
administrative  procedures,  e.g..  Medical 
Review  Officer  medical  review 
procedures  and  changes  to  various 
technical  guidelines  contained  in 
Appendix  A  of  10  CFR  Part  26;  (3) 
require  all  licensees  to  obtain 
information  in  addition  to  that  currently 
provided  in  written  form  from 
individuals  which  would  indicate 
whether  the  individual  has  a  history  of 
substance  abuse;  and  (4)  add  fitness-for- 
duty  personnel  as  a  third  class  of  people 
whose  negative  acts  would  be  reported. 

A  copy  of  the  final  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room.  One 
White  Flint  North.  11555  Rockville 
Pike.  Room  O-l  F23,  Rockville,  MD 
20852.  OMB  clearance  packages  are 
available  at  the  NRC  worldwide  web  site 
http://www.nrc.gov/NRC/PUBLIC/ 
OMB/index.html.  The  document  will  be 
available  on  the  NRC  home  page  site  for 
60  days  after  the  signature  date  of  this 
notice. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  listed 
below  by  March  5,  2001.  Amy  Farrell, 
Office  of  Information  and  Regulatory 
Affairs  (3150-0146),  NEOB-10202. 
Office  of  Management  and  Budget. 
Washington,  DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-7318. 


The  NRC  Clearance  Officer  is  Brenda 
J.  Shelton,  301-415-7233. 

Dated  at  Rockville,  Maryland,  this  25th  day 
of  January  2001. 

For  the  Nuclear  Regulatory  Commission. 
Brenda  J.  Shelton, 

NRC  Clearance  Officer,  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  01-2831  Filed  2-1-01;  8:45  am] 
BILUNQ  COOE  7S«M>1-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-325  and  50-324] 

Carolina  Power  &  Light  Company; 
Brunswick  Steam  Electric  Plant,  Units 

1  and  2;  Environmental  Assessment 
and  Rnding  of  No  Significant  impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  an  exemption  from  Title  10 
of  the  Code  of  Federal  Regulations,  Part 
50,  Section  36a(a)(2)  (10  CFR 
50.36a(a)(2))  for  Facility  Operating 
License  Nos.  DPR-71  and  DPR-62, 
issued  to  Carolina  Power  &  Light 
Company  (CP&L,  the  licensee)  for 
operation  of  the  Brunswick  Steam 
Electric  Plant.  Units  1  and  2,  located  in 
Brunswick  Coimty.  North  Carolina. 

Environmental  Assessment 

Identification  of  the  Proposed 

The  proposed  action  is  a  one-time 
exemption  from  the  requirements  of  10 
CFR  50.36a(a)(2)  to  submit  a  Radioactive 
Effluent  Release  Report  no  later  than  1 2 
months  bx>m  the  date  of  the  last  report. 
Under  the  proposed  exemption,  the 
licensee  would  delay  the  next  report  by 

2  months,  for  a  total  of  14  months  from 
the  previous  report.  This  would  be  a 
one-time  exemption. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
exemption  dated  December  1.  2000. 

The  Need  for  the  Proposed 

In  accordance  with  10  CFR 
50.36a(a)(2),  each  licensee  is  required  to 
submit  a  report  to  the  Commission 
annually  that  specifies  the  quantity  of 
each  of  the  principal  radionuclides 
released  to  unrestricted  areas  in  liquid 
and  in  gaseous  effluents  during  the 
previous  12  months,  including  any 
other  information  as  may  be  required  by 
the  Commission  to  estimate  maximum 
potential  annual  radiation  doses  to  the 
public  resulting  from  effluent  releases. 
The  report  must  be  submitted  as 
specified  in  §  50.4,  and  the  time 
between  submission  of  the  reports  must 
be  no  longer  than  12  months.  CP&L  has 
proposed  an  amendment  to  Technical 


Specification  5.6.3  to  change  the 
submittal  date  for  the  report  to  "prior  to 
May  1."  The  approval  of  the  amendment 
necessitates  the  required  submittal  date 
for  the  year  2000  report  be  changed  to 
"prior  to  May  1,  2001."  With  this 
change,  the  licensee  needs  a  one-time 
exemption  to  allow  14  months  between 
reports. 

In  summary,  the  exemption  does  not 
affect  the  information  required  to  be 
submitted  or  the  time  period  the  report 
covers,  only  the  date  the  report  is 
submitted. 

Environmental  Impacts  of  the  Proposed 

The  NRC  has  completed  its  evaluation 
of  the  proposed  action  and  concludes 
that  the  proposed  action  involves  an 
administrative  activity  (a  due  date 
change  for  a  required  report)  unrelated 
to  plant  operations. 

The  proposed  action  will  not 
significantly  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  any 
effluents  that  may  be  released  off  site, 
and  there  is  no  significant  increase  in 
occupational  or  public  radiation 
exposure.  Therefore,  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
action  does  not  involve  any  historic 
sites.  It  does  not  affect  non-radiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  there 
are  no  significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  action.  Accordingly,  the 
NRC  concludes  that  there  are  no 
significant  environmental  impacts 
associated  with  the  proposed  action. 

Alternatives  to  the  Proposed 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e..  the  "no-action" 
alternative).  Denial  of  the  application 
woidd  result  in  no  change  in  current 
environmental  impacts.  The 
environmented  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Brunswick  Steam 
Electric  Station. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  December  20,  2000.  the  staff 
consulted  with  Mr.  Johnny  James  of  the 
North  Carolina  Department  of 
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Environment  and  Natural  Resources, 
regarding  the  environmental  impact  of 
the  proposed  action.  The  State  official 
had  no  comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  December  1,  2000.  Docimients 
may  be  examined,  and/or  copied  for  a 
fee,  at  the  NRC's  Public  Document 
Room,  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland.  Publicly  available 
records  wilHie  accessible  electronically 
from  the  ADAMS  Public  Library 
component  on  the  NRC  Web  site, 
http:\\www.nrc.gov  (the  Electronic 
Reading  Room). 

Dated  at  RockvUle,  Maryland,  this  29th  day 
of  January  2001. 

For  the  Nuclear  Regulatory  Conunission. 
Donnie  J.  Ashley, 
Project  Manager,  Section  2,  Project 
Directorate  U,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  01-2830  Filed  2-1-01;  8:45  am) 

MJJNO  CODE  79tO-01-U 


NUCLEAR  REGULATORY 
COMMISSION 

Financial  Aaatetanca  (Qranta)  To 
Support  Agraamant  Stataa  in  Cloaing 
Snaa  Fbrmariy  LIcanaad  by  tha  NRC 

AGENCY:  Nuclear  Regulatory 

Commission. 

action:  Notice. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  annoimcing  the 
availability  of  financial  assistance  to 
support  Agreement  States  in  closing 
outstanding  sites  formerly  licensed  by 
the  NRC.  The  assistance  is  being  made 
available  through  a  grant  program. 
EUgible  Agreement  States  that  desire 
funding  assistance  should  submit  a 
written  grant  proposal  to  NRC  for 
review  and  approval. 

Agreement  State  grant  proposals  for 
file  reviews  and/or  for  conduct  of  initial 
site  surveys  should  be  submitted  within 
60-90  days  of  the  publication  of  this 
announcement.  Proposals  for  site 
characterization,  if  needed,  should  be 
submitted  as  soon  as  possible  after 
completion  of  file  reviews  and/or  initial 


surveys.  Similarly,  proposals  for  site 
remediation,  if  needed,  should  be 
submitted  as  soon  as  possible  after 
completion  of  site  characterization. 
Proposals  that  are  not  submitted  in  time 
for  consideration  under  FY  2001  funds 
will  be  considered  for  FY  2002  funding. 
ADDRESSES:  Nuclear  Regulatory 
Conunission,  ATTN:  Grants  Officer, 
Division  of  Contracts  and  Property 
Management,  Office  of  Administration, 
Mail  Stop  T-7-I-2.  Washington,  DC 
20555. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Yvette  Brown,  301-415-6507. 
SUPPLEMENTARY  INFORMATION: 

BafJcground 

The  NRC  has  been  reviewing  files  for 
previously  terminated  licenses  to 
determine  whether  there  was 
appropriate  documentation  in  the  files 
that  the  sites  were  decommissioned 
prior  to  termination  of  the  license  and 
release  of  the  site.  A  niunber  of  files 
have  been  identified  for  which  there  is 
insufficient  dociunentation  about  site 
decommissioning  or  sealed  source 
disposition. 

Radioactive  material  remaining  at  a 
site  located  within  an  Agreement  State, 
including  material  originally  licensed 
by  the  NRC  or  its  predecessor,  is  the 
reguJatory  responsibility  of  the 
Agreement  State  under  its  agreement 
with  NRC.  Therefore,  an  Agreement 
State  has  regulatory  jurisdiction  for 
conducting  license  file  reviews  and 
initial  site  surveys  of  formerly  NRC 
licensed  sites,  including  sites  with 
insufficient  docimientation  to  account 
for  sealed  sources.  An  Agreement  State 
also  has  regxilatory  jiuisdiction  for 
remediation  of  any  sites  identified  as 
being  contaminated. 

Under  section  274.i  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  the 
NRC  is  supporting  Agreement  States 
through  providing  funds  for  the  purpose 
of  reviewing  files,  conducting  surveys, 
characterizing,  and  remediating  sites 
formerly  licensed  by  the  NRC. 

On  May  24,  1999  (64  FR  28014),  the 
NRC  published  a  notice  in  the  Federal 
Register  (FR)  that  requested 
stakeholders'  comment  on  the  proposed 
grant  program  for  Agreement  States  for 
formerly  NRC  licensed  sites.  The  basis 
for  the  FY  2001-2002  cost  estimates  for 
formerly  NRC  licensed  sites  is  set  out  in 
a  Commission  Paper-SECY-99-193, 
entitled  "Cost  Estimates  for  Completion 
of  Formerly  Terminated  NRC  Licensed 
Sites  Program."  In  that  paper,  a  total  of 
11  Agreement  States  were  identified 
that  could  need  funding  assistance  to 
close  out  formerly  NRC  licensed  sites  in 
their  States.  (SECY-99-193  is  available 


on  the  NRC  homepage  at  http:// 
www.nrc.gov/NRC/COMMISSION/ 
SECYS/secyl999-193/1999- 
193scy.html.) 

Dunng  the  past  year,  the  NRC  staff 
determined  that  three  of  the  11 
Agreement  States,  identified  in  SECY- 
99-193,  have  taken  action  to  close  out 
the  formerly  NRC  licensed  sites  in  their 
States  after  file  review/investigation. 
The  following  eight  Agreement  States 
with  remaining  formerly  NRC  licensed 
sites  are  eUgible  to  submit  grant 
proposals  for  funding  assistance: 
Arizona,  California,  Colorado, 
Massachusetts,  New  Mexico,  North 
Dakota,  New  York  and  Texas. 

On  October  2,  2000,  during  the  annual 
Organization  of  Agreement  State 
Meeting,  the  NRC  staff  presented 
information  on  the  grant  program  to 
provide  Agreement  State  staff  an 
opport\uiity  to  discuss  the  process  and 
procedure  that  will  be  used  to 
administer  the  program.  Copies  of  the 
draft  grant  proposal  for  file  review  and/ 
or  initial  survey,  and  the  draft 
procedure  were  distributed  at  that 
meeting. 

The  grant  program  will  be 
administered  to  ensure  a  proper,  fair, 
and  equitable  use  of  available  funds  to 
assist  Agreement  States  with  remaining 
formerly  NRC  licensed  sites  to  complete 
necessary  file  reviews  and  surveys;  site 
characterization;  and  remediation,  if 
necessary.  The  program  will  include  a 
risk-ranking  of  the  sites  to  ensure  that 
funds  are  available  for  the  "high-risk" 
sites  in  the  event  that  the  appropriated 
funds  are  less  than  requested  or  prove 
to  be  insufficient  to  fully  remediate 
remaining  identified  sites.  The  FY  2001 
funding  appropriation  is  $1,650,000.00. 
The  FY  2002  proposed  ceiling  is 
$1,650,000.00  pending  availability  of 
the  funds. 

The  grant  program  is  organized  into 
four  different  kinds  of  proposals  for 
funding  assistance: 

(1)  Proposal  for  file  review  and/or 
initial  survey; 

(2)  Proposal  for  regulatory  oversight 
for  site  characterization  and/or 
remediation; 

(3)  Proposal  for  site  characterization; 
and 

(4)  Proposal  for  site  remediation. 
Each  State  that  desires  funding 

assistance  should  submit  a  written  grant 
proposal  to  the  Attention  of:  Grants 
Officer,  Division  of  Contracts  and 
Property  Management,  Office  of 
Administration,  Mail  Stop  T-7-I-2,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555. 

An  SfP  procedure  (SA-1000), 
entitled  "Implementation  of  the  Grant 
Program  for  Funding  Assistance  for 
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Formerly  Licensed  Sites  in  Agreement 
States",  with  a  sample  proposal  for  file 
review  and/or  initial  survey  is  available 
on  the  NRC  homepage  at  http:// 
www.hsrd.oml.gov/nrc/procedures/ 
sal0OO.pdf. 

Each  proposal  should  contain  basic 
information  including  project  goals  and 
objectives,  project  management,  period 
of  the  project,  project  total  cost,  and 
anticipated  results.  In  addition,  the 
proposal  should  include  the  following 
information  depending  on  the  type  of 
proposal  being  submitted: 

(1)  Proposal  for  File  Review  and/or 
Initial  Survey  (A  sample  proposal  can 
be  found  in  the  STP  Procedure  SA- 
1000). 

a.  A  brief  description  of  each  file  to 
be  reviewed; 

b.  The  nimiber  of  loose  material  and/ 
or  sealed  source  files  to  be  reviewed; 

c.  Estimated  work  hours  by  major 
activity  for  each  file  (including  review 
of  records  and  dociunents,  travel, 
interviews,  survey  and  sampling,  etc.); 

d.  Estimated  hourly  rate  of  the 
person(s)  conducting  the  reviews  and/ or 
initial  surveys; 

e.  Estimated  cost  for  file  review  and/ 
or  initial  survey  (using  data  fix)m  items 
c  and  d); 

t  Estimated  worker  benefit  cost; 

>.  Estimated  travel  and  Per  Diem  cost; 

I.  Estimated  supplies  and  service 
cost; 

i.  Estimated  total  direct  cost  (using 
data  ironx  items  e  to  h); 

j.  Estimated  total  indirect  cost; 

k.  Estimated  total  cost  (items  i  plus  j); 

L  Estimated  laboratory  analysis  and 
service  costs,  if  any; 

m.  Estimated  grand  total  cost  (items  k 
plus  1);  and 

n.  Any  supporting  information  that 
will  strengthen  the  proposal. 

(2)  Proposal  for  Regulatory  Oversight 
for  Site  Characterization  and/or 
Remediation. 

a.  A  brief  description  of  each  site  that 
needs  regulatory  oversight  for  site 
characterization  and/or  remediation; 

b.  The  number  of  sites  that  need 
regulatory  oversight  for  site 
characterization  and/or  remediation; 

c.  Estimated  work  hours  by  major 
activity  for  each  site  (including  review 
of  records  and  documents,  travel, 
administration  record  keeping  and 
correspondence,  etc.); 

d.  Estimated  hourly  rate  of  the 
person(s)  conducting  the  oversight; 

e.  Estimated  cost  for  sites  that  need 
regulatory  oversight  (using  data  from 
items  c  and  d); 

f.  Estimated  worker  benefit  cost; 
Estimated  travel  and  Per  Diem  cost; 

.  Estimated  supplies  and  service 
cost; 


i.  Estimated  total  direct  cost  (using 
data  from  items  e  to  h); 

j.  Estimated  total  indirect  cost; 

k.  Estimated  total  cost  (items  i  plus  j); 

1.  Estimated  laboratory  analysis  and 
service  costs,  if  any; 

m.  Estimated  grand  total  cost  (items  k 
plus  1);  and 

n.  Any  supporting  information  that 
will  strengthen  the  proposal. 

(3)  Proposal  for  Site  Characterization. 

Note  that  Agreement  States  should 
complete  all  file  reviews  and/or  initial 
surveys  before  submitting  their  site 
characterization  proposal  to  NRC,  and 
each  proposal  should  deal  with  only 
one  specific  site. 

a.  A  brief  description  of  the  site 
characterization  plan; 

b.  Estimated  work  hours  by  major 
activity  for  the  site  including  regulatory 
oversight  and  actual  site 
characterization  work; 

c.  Estimated  hourly  rate  of  the 
person(s)  conducting  the  activity 
including  regiilatory  oversight  and 
actual  site  characterization  work; 

d.  Estimated  cost  (using  data  from 
items  b  and  c); 

e.  Estimated  worker  benefit  cost; 

f.  Estimated  travel  and  Per  Diem  cost; 
Estimated  supplies  and  service  cost; 

1.  Estimated  total  direct  cost  (using 
data  bom  d  to  g); 

i.  Estimated  total  indirect  cost; 

j.  Estimated  total  cost  (items  h  plus  i); 

k.  Estimated  laboratory  analysis  and 
service  costs,  if  any; 

1.  Estimated  grand  total  cost  (items  j 
plus  k); 

m.  Documentation  that  none  of  the 
following  three  conditions  exist: 

(1)  the  current  site  owner  is 
financially  capable  for  site 
characterization; 

(2)  the  original  licensee  is  still  in 
existence  and  financially  capable;  or 

(3)  the  site  qualifies  for  the 
Comprehensive  Enviroiunental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  funding  assistance;  and 

n.  Any  supporting  information  that 
will  strengthen  the  proposal. 

(4)  Proposal  for  Site  Remediation. 
Note  that  each  proposal  deals  with 

only  one  specific  site. 

a.  A  brief  description  of  site  cleanup 
plan; 

b.  Estimated  work  hours  by  major 
activity  for  the  site  including  regulatory 
oversight  and  actual  site  remediation 
work; 

c.  Estimated  hourly  rate  of  the 
person(s)  conducting  the  activity 
including  regulatory  oversight  and 
actual  site  remediation  work; 

d.  Estimated  cost  (using  data  from 
items  b  and  c); 

e.  Estimated  worker  benefit  cost; 


f.  Estimated  fravel  and  Per  Diem  cost; 

,  Estimated  supplies  and  service  cost; 

I.  Estimated  total  direct  cost  (using 
data  from  items  d  to  g); 
i.  Estimated  total  indirect  cost; 

t  Estimated  total  cost  (items  h  plus  i); 
.  Estimated  laboratory  analysis  and 
service  costs,  if  any; 

1.  Estimated  grand  total  cost  (items  j 
plus  k)  including  regulatory  oversight 
and  actual  remediation  work; 

m.  An  estimate  of  the  residence  or 
worker  population,  if  any,  within  the 
contaminated  area(s); 

0.  Accessibility  of  the  contaminated 
site  to  the  public; 

p.  Average  gamma  siuface  dose  rate  of 
the  contaminated  areas; 

q.  An  estimate  of  the  contaminated 
areas; 

r.  An  estimate  of  the  total  volume  of 
waste; 

s.  An  estimate  of  the  percentage  of 
contaminated  area  where  the  level  of 
removable  contamination  exceeds 
permissible  regulatory  limits; 

t.  Any  economic  impact  of  not 
cleaning  up  the  site  immediately; 

u.  The  funding  needed  for  each  year 
and  the  amount  of  time  needed  to 
complete  site  cleanup  activities; 

V.  Plans  for  disposal  of  waste  and 
availability  of  the  waste  disposal  site; 

w.  A  statement  or  conclusion  (and 
supporting  basis]  that  the  contaminated 
site  could  result  in  doses  that  exceed  the 
25  millirem/year  public  dose  limit; 

X.  Docimientation  that  none  of  the 
following  three  conditions  exist: 

(1)  The  current  site  owner  is 
financially  capable  of  conducting  the 
site  remediation; 

(2)  The  original  licensee  is  still  in 
existence  and  financially  capable;  or 

(3)  The  site  qualifies  for  CERCLA 
funding  assistance; 

y.  Any  considerations  that  would 
warrant  that  this  site  needs  to  be 
remediated  in  a  short  period  of  time; 
and 

z.  Any  supporting  information  that 
will  strengthen  the  proposal. 

Evaluation  Process 

All  proposals  received  as  a  result  of 
this  aimoimcement  will  be  evaluated  by 
NRC  staff. 

Evaluation  Criteria 

The  common  evaluation  criteria  for 
each  proposal  are  as  follows: 

1.  Clarity  of  statement  of  project 
objectives,  management  and  anticipated 
results; 

2.  The  completeness  of  the  cost 
estimate; 

3.  The  level  of  supporting  detail 
presented;  and 

4.  The  reasonableness  of  the  cost 
estimate  (i.e.,  the  accuracy  and 
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magnitude  of  estimated  costs)  in 
relation  to  the  work  to  be  performed  and 
anticipated  resiUts. 

Adaitional  evaluation  criteria  for  site 
characterization  proposal: 

The  funding  will  not  be  granted  to  a 
site  if  any  of  the  following  conditions 
exist: 

a.  The  current  site  owner  is 
financially  capable  for  site 
characterization. 

b.  The  original  licensee  is  still  in 
existence  and  financially  enable. 

c.  The  site  qualifies  for  CERCLA 
funding  assistance. 

Additional  evaluation  criteria  for  site 
remediation  proposal: 

a.  The  funaing  will  not  be  granted  to 
a  site  if  any  of  the  following  conditions 
exist: 

i.  The  current  site  owner  is  financially 
capable  for  site  remediation. 

li.  The  original  licensee  is  still  in 
existence  and  financially  capable. 

iii.  The  site  qualifies  for  CERCLA 
funding  assistance. 

iv.  Site  remediation  is  proposed  for 
compliance  with  a  more  conservative 
criterion  than  25  millirem/year. 

b.  If  necessary,  the  NRC  staff  will 
evaluate  and  approve  the  grants  based 
on  a  risk-ranking  for  each  site. 
Information  on  the  approach  for  risk 
ranking  contaminated  formerly  NRC 
licensed  sites  will  be  provided  at  a  later 
date,  if  necessary. 

Dated  at  Rockville.  Maryland  this  26th  day 
of  January.  2001. 

For  the  Nuclear  Regulatory  Commission. 
Paul  H.  Lohaus, 

Director.  Office  of  State  and  Tribal  Programs. 
[FR  Doc.  01-2832  Filed  2-1-01;  8:45  am] 
BUJNC  COOC  7S90-01-F 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  0MB  Review; 
Commsnt  Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washbigton,  DC 
20549. 

Extension: 
Rule  29;  SEC  File  No.  270-169;  OMB 

Control  No.  3235-0149 
Rule  83;  SEC  File  No.  270-82;  OMB 
Control  No.  3235-0181 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.).  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
requests  for  extension  of  the  previously 
approved  collections  of  information 
discussed  below. 


Rules  29,  Filing  of  Reports  to  State 
Commissions,  concerns  reports  to  state 
commissions  by  registered  holding 
companies  and  their  subsidiaries.  The 
rule  requires  that  a  copy  of  each  annual 
report  submitted  by  any  registered 
holding  company  or  any  of  its 
subsidiaries  to  a  state  commission 
covering  operations  not  reported  to  the 
Federal  Energy  Regulatory  Commission 
be  filed  with  the  Securities  and 
Exchange  Commission  no  later  than  ten 
days  after  such  submission. 

The  information  collected  imder  Rule 
29  permits  the  Commission  to  remain 
current  on  developments  that  are 
reported  to  state  commissions,  but  that 
might  not  be  reported  to  the 
Commission  otherwise.  This 
information  is  beneficial  to  the  liaison 
the  Commission  maintains  with  state 
governments  and  also  is  useful  in  the 
preparation  of  annual  reports  to  the  U.S. 
Congress  under  Section  23  of  the  Public 
Utility  Holding  Company  Act  of  1935. 

The  title  of  Rule  83  is  Exemption  In 
the  Case  of  Transactions  with  Foreign 
Associates.  It  authorizes  exemption 
fit)m  the  at  cost  standard  of  section 
13(b)  of  the  Public  Utility  Holding 
Company  Act  of  1935  for  services 
provided  to  associated  foreign  utility 
companies. 

Riile  83  requires  a  registered  holding 
company  system  that  wishes  to  avail 
itself  of  this  exemption  from  Section 
13(b)  to  submit  an  application,  in  the 
form  of  a  declaration,  to  the 
Commission.  The  Commission  will 
grant  the  application  if,  by  reason  of  the 
lack  of  any  major  interest  of  holders  of 
securities  offered  in  the  United  States  in 
servicing  arrangements  affecting  such 
serviced  subsidiaries,  such  an 
application  for  exemption  is  necessary 
or  appropriate  in  the  public  interest  or 
for  the  protection  of  investors. 

Rules  29  and  83  do  not  create  a 
recordkeeping  or  retention  biu^den  on 
respondents.  These  rules  do,  however, 
contain  reporting  aqd  filing 
requirements.  Rule  29  imposes  a 
reporting  burden  of  about  .25  hours  for 
each  of  sixty-two  respondents,  each  of 
which  makes  one  submission  annually. 
The  total  annual  burden  is  fifteen  and 
one-half  hours.  Rule  29  imposes  no  cost 
burdens. 

The  filing  requirement  of  Ride  29  is 
mandatory.  Responses  will  not  be  kept 
confidential.  The  filing  requirement  of 
Rule  83  is  necessary  to  obtain  a  benefit. 
Responses  will  not  be  kept  confidential. 

Smce  the  Commission  nas  received 
no  applications  under  Ride  83  recently, 
it  is  estinuited  the  burden  of  Rule  83  as 
zero. 

These  estimates  of  average  burden 
hours  are  made  solely  for  the  purposes 


of  the  Paperwork  Reduction  Act  and  are 
not  derived  bora  a  comprehensive  or 
even  a  representative  survey  or  study  of 
the  costs  of  SEC  rules  and  forms. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  number. 

General  comments  regarding  the 
above  information  should  be  directed  to 
the  following  persons:  (i)  Desk  Officer 
for  the  Securities  and  Exchange 
Commission,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503;  and  (ii)  Michael  E.  Bartell, 
Associate  Executive  Director,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Washington,  DC  25049. 
Comments  must  be  submitted  to  OMB 
within  30  days  of  this  notice. 

Dated:  January  8,  2001. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  01-2811  Filed  2-1-01;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-27340] 

Rlings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
("Act") 

January  26,  2001. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  under  the  Act.  All 
interested  persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendment(s)  is/are  available  for 
public  inspection  through  the 
Commission's  Branch  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
February  20,  2001,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington.  DC  20549-0609,  and  serve 
a  copy  on  the  relevant  apphcant(s)  and/ 
or  declarant(s)  at  the  address(es) 
specified  below.  Proof  of  service  (by 
affidavit  or,  in  the  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  hearing 
should  identify  specifically  the  issues  of 


facts  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  February  20,  2001,  the 
application(s)  and/or  declaration(s),  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

National  Grid  USA,  et  al.  (70-9089) 

National  Grid  USA  ("Grid"),  a 
registered  public  utility  holding 
company,  and  its  electiic  public  utility 
subsidiary  companies,  Massachusetts 
Electric  Company  ("Mass  Electric"),  The 
Narragansett  Electric  Company 
("Narragansett"};  New  England  Electric 
Transmission  Corporation,  New 
England  Hydro-Transmission  Electric 
Company,  Inc.,  New  England  Hydro- 
Transmission  Corporation,  New 
England  Power  Company,  New  England 
Energy  Incorporated,  and  National  Grid 
USA  Service  Company,  Inc.  ("Service 


Company"),  all  located  at  25  Research 
Drive,  Westborough,  Massachusetts 
01582,  and  Granite  State  Electric 
Company,  407  Miracle  Mile,  Suite  1, 
Lebanon,  New  Hampshire  03766, 
Nantucket  Electric  Company 
("Nantucket"),  25  Fairgrounds  Road, 
Nantucket,  Massachusetts  02554,  and 
The  Narragansett  Electric  Company,  280 
Melrose  Street,  Providence,  Rhode 
Island  02901  (collectively, 
"Applicants")  have  filed  a  post-effective 
amendment  to  their  application- 
declaration  under  sections  6(a),  7,  9(a), 
10,  and  12  of  the  Act  and  rules  43,  45 
and  54  under  the  Act. 

By  order  dated  October  29, 1997 
(HCAR  No.  26768)  and  supplemented 
June  2, 1998  (HCAR  No.  26881),  the 
Commission  authorized,  through 
October  31,  2001,  among  other  things: 
(1)  the  issuance  of  short-term  bank  notes 
by  Mass  Electric,  Nantucket, 
Narragansett,  and  Service  Company;  (2) 


the  issuance  and  sale  of  commercial 
paper  by  Mass  Electric  and 
Narragansett;  and  (3)  the  establishment 
of  an  intrasystem  money  pool  ("Money 
Pool")  for  the  New  England  Electric 
System  (now  Grid)  ^  and  participation  in 
the  Money  Pool  by  Mass  Electric, 
Nantucket,  Narragansett,  and  Service 
Company. 

In  other  orders  dated  April  15,  1997 
(HCAR  No.  26704)  and  supplemented 
March  20,  1998  (HCAR  No.  26875)  in 
SEC  File  No.  70-8966,  Eastern  Utilities 
Associates  ("EUA")  and  certain  of  its 
subsidiaries  were  authorized  to  enter 
into  certain  borrowing  arrangements 
through  July  31,  2002.2 

Applicants  now  request  that  the 
Commission  orders  be  amended  to 
authorize  commercial  paper,  bank 
borrovrings,  and  Money  Pool  borrowings 
in  the  following  increased  amounts, 
through  May  31,  2003.^ 


Borrowing  company 


Mass  Electric  

(Eastern  Edison)  .. 

Nantucket 

Narragansett  

(Blacksone)  

(Newport)  

Service  Company 
(EUA  Service)  


Borrowing  auttuxity 


Old 


$150,000,000 
75,000,000 
5,000.000 
100,000,000 
20,000,000 
25.000,000 
12.000,000 
15.000.000 


Requested 


$275,000,000 

6.000.000 
145,000,000 


60,000.000 


Applicants  request  proposed 
increases  because  the  consolidation  of 
the  NEES  and  EUA  subsidiaries  into 
Qrid  subsidiaries  as  a  result  of  the 
mergers  have  resulted  in  greater 
borrowing  needs,  and  cash  requirements 
for  general  corporate  purposes.  The 
commercial  paper  will  be  in  the  form  of 
the  unseciu^d  promissory  notes  in 
denominations  of  not  less  than  $50,000 
and  will  mature  within  270  days.  The 
proposed  borrowings  from  banks  would 
not  exceed  10.5%  per  year  based  on  the 
current  base  lending  rate  of  9.5%  and 
the  fsderal  funds  rates.  The  terms  of  the 
Money  Pool  will  remain  unchanged. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  01-2813  Filed  2-1-01;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-24845] 

Notice  of  Applications  for 
Deregistration  Under  Section  8(f)  of  the 
Investment  Company  Act  of  1940 

January  26,  2001. 

The  following  is  a  notice  of 
applications  for  deregistration  under 
section  8(f)  of  the  Investment  Company 
Act  of  1940  for  the  month  of  January 
2001.  A  copy  of  each  application  may  be 
obtained  for  a  fee  at  the  SEC's  Public 
Reference  Branch,  450  Fifth  St.,  NW., 
Washington.  DC  20549-0102  (tel.  202- 
942-8090).  An  order  granting  each 
application  will  be  issued  unless  the 
SEC  orders  a  hearing.  Interested  persons 
may  request  a  hearing  on  any 
application  by  writing  to  SEC's 
Secretary  at  the  address  below  and 
serving  die  relevant  applicant  with  a 


copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  die  SEC  by  5:30  p.m.  on 
February  20,  2001,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  For  Further  Information  Contact: 
Diane  L.  Titus,  at  (202)  942-0564.  SEC, 
Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation,  450  Fifth  Stiwt,  NW., 
Washington.  DC  20549-0506. 

Morgan  Keegan  Southern  Capital  Fund, 
Inc.  [File  No.  811-4658] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 


'  National  Grid  Group  pic  acquired  the  New 
England  Electric  System  and  formed  National  Grid 
USA  by  Commission  order  dated  March  15,  2000 
(HCAR  No.  27154). 

'  By  Commission  order  dated  April  14,  2000 
(HCAR  No.  27166),  Grid  was  authorized  to  acquire 


all  of  the  outstanding  common  shares  of  EUA,  with 
Grid  as  the  surviving  entity.  Several  of  EUA's 
subsidiaries  merged  into  Grid's  subsidiaries. 

3  By  Commission  order  dated  March  15.  2000 
(HCAR  No.  27154),  Applicants'  financing  authority 
was  extended  to  May  31,  2003.  Companies  listed  in 


parentheses  are  former  EUA  entities  which  have 
merged  into  the  Grid  company  whose  name  appears 
above  it. 
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investment  company.  On  October  31, 
2000,  applicant  transferred  its  assets  to 
Morgan  Keegan  Select  Capital  Growth 
Fund,  a  series  of  Morgan  Select  Fund, 
Inc.  based  on  net  asset  value.  Expenses 
of  $81,594  inciured  in  connection  with 
the  reorganization  where  shared  equally 
between  applicant  and  Morgan  Asset 
Management,  Inc.,  applicant's 
investment  adviser. 

Filing  Date:  The  application  was  filed 
on  January  17,  2001. 

Applicant's  Address:  50  Front  Street, 
Memphis,  TN  38103. 

MerriU  Lynch  Consults  International 
Portfolio  (File  No.  811-6725] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  March  6,  2000, 
applicant  transferred  its  assets  to  Merrill 
Lynch  International  Equity  Fund  based 
on  net  asset  value.  Expenses  of  $18,594 
inciured  in  connection  with  the 
reorganization  were  paid  by  the 
acquiring  fund. 

Filing  Date:  The  application  was  filed 
on  January  11,  2001. 

Applicant's  Address:  800  Scudders 
Mill  Road,  Plainsboro.  NJ  08536. 

The  Foreign  &  Colonial  Emerging 
Middle  East  Fund,  Inc.  [File  No.  811- 
8678] 

Summary:  Applicant,  a  closed-end 
investment  company,  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  December  28, 
2000,  applicant  made  a  final  liquidating 
distribution  to  its  shareholders  based  on 
the  not  asset  value.  Applicant  has 
retj'ii  3d  a  reserve  of  $163,115  to  cover 
ciure  it  and  anticipated  liabilities, 
which  will  be  held  in  trust  for  the 
benefit  of  applicant's  creditors  and 
share  lolders.  All  assets  remaining  as  of 
three  years  after  the  record  date  of  Jime 
26,  2000  will  be  distributed  to 
shareholders  or  escheat  to  the  State  of 
Maryland.  Expenses  of  $142,014 
inciured  in  connection  with  the 
liquidation  were  paid  by  applicant. 

Filing  Date:  The  application  was  filed 
on  January  12.  2001. 

Applicant's  Address:  c/o  Mitchell 
Hutchins  Asset  Management,  Inc.,  51 
West  52nd  Street.  New  York,  NY  10019. 

Pathfinder  Trust  (File  No.  811-5020] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  May  30,  2000, 
applicant  made  a  liquidating 
distribution  to  its  shareholders  based  on 
net  asset  value.  Expenses  of  $28,979 
incurred  in  connection  with  the 
liquidation  were  paid  by  applicant. 

Filing  Date:  The  application  was  filed 
on  January  10,  2001.    . 


Applicant's  Address:  4023  West  6th 
Street,  Los  Angeles,  CA  90020. 

Schrofler  Capital  Funds  [File  No.  811- 
9130] 

Summary:  Applicant,  a  master  fund  in 
a  master/feeder  structure,  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  June  30,  2000, 
applicant  made  a  liquidating 
distribution  to  its  sole  remaining 
shareholder  based  on  net  asset  value. 
Expenses  of  approximately  $2,500 
inciirred  in  coimection  with  the 
liquidation  were  paid  by  appUcant. 

Filing  Date:  The  application  was  filed 
on  December  26,  2000. 

Applicant's  Address:  787  Seventh 
Avenue.  34th  Floor,  New  York.  NY 
10019. 

Independence  Square  Income 
Securities,  Inc.  [File  No.  811-2233] 

Summary:  Applicant,  a  closed-end 
investment  company,  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  May  17,  2000, 
applicant  transferred  its  assets  to 
BlackRock  Funds  (SM)— BlackRock 
High  Yield  Bond  Portfolio,  based  on  net 
asset  value.  BlackRock  Institutional 
Management  Corporation,  applicant's 
investment  adviser,  bore  all  expenses 
incurred  in  connection  with  the 
reorganization. 

Filing  Date:  The  application  was  filed 
on  January  4,  2001. 

Applicant's  Address:  c/o  Edward  J. 
Roach.  400  Bellevue  Park,  Wilmington, 
DE  19809. 

Connecticut  Limited  Maturity 
Municipals  Portfolio  [File  No.  811- 
7518];  Michigan  Limited  Maturity 
Municipals  Portfolio  [File  No.  811- 

7522] 

Summary:  Each  applicant,  a  master 
fund  in  a  master-feeder  structure,  seeks 
an  order  declaring  that  it  has  ceased  to 
be  an  investment  company.  On  October 
29,  1999.  each  applicant  made  a 
liquidating  distribution  to  its 
shareholders  based  on  net  asset  value. 
Expenses  of  $9,452  and  $10,694, 
respectively,  incurred  in  connection 
with  the  liquidations  were  paid  by 
Eaton  Vance  Coimecticut  Limited 
Maturity  Municipals  Fund  and  Eaton 
Vance  Michigan  Limited  Maturity 
Municipals  Fund,  respectively,  each  a 
feeder  fund  of  the  master  fund. 

Filing  Date:  The  applications  were 
filed  on  January  17,  2001. 

Applicants'  Address:  The  Eaton 
Vance  Building,  255  State  Street, 
Boston,  MA  02109. 


Lord  Abbett  Equity  Fund  [File  No.  811- 
6033] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  May  31,  2000, 
applicant  transferred  its  assets  to  Lord 
Abbett  Large-Cap  Growth  Fimd  based 
on  net  asset  value.  Expenses  of  $130,046 
were  incurred  in  coimection  with  the 
reorganization,  of  which  Lord,  Abbett  & 
Co. ,  applicant's  investment  adviser, 
paid  50%.  Applicant  and  the  acquiring 
fund  paid  the  remaining  50%  based  on 
their  respective  net  assets. 

Filing  Date:  The  application  was  filed 
onjanuary  2,  2001.        ^ 

Applicant's  Address:  90  Hudson 
Street.  Jersey  City,  NJ  07302-3973. 

Nuveen  Tax-Exempt  Money  Market 
Fund,  Inc.  [File  No.  811-3134];  Nuveen 
California  Tax-Free  Fund,  Inc.  [File  No. 
811-4508];  Nuveen  Tax-Free  Money 
Market  Fund,  Inc.  [File  No.  811-4822] 

Summary:  Each  applicant  seeks  an 
order  declaring  that  it  has  ceased  to  be 
ah  investment  company.  On  June  25, 
1999,  each  applicant  transferred  its 
assets  to  Nuveen  Institutional  Tax- 
Exempt  Money  Market  Fund,  Nuveen 
California  Tax-Exempt  Money  Market 
Fimd.  and  Nuveen  New  York  Tax- 
Exempt  Money  Market  Fund, 
respectively,  each  a  series  of  Nuveen 
Money  Market  Trust,  based  on  net  asset 
value.  Expenses  of  $135,314,  $33,146 
and  $15,531,  respectively,  were 
incurred  in  connection  with  the 
reorganizations  and  were  paid  by  each 
applicant. 

Filing  Date:  The  applications  were 
filed  on  January  3,  2001. 

Applicants'  Address:  333  West 
Wacker  Drive,  Chicago,  IL  60606-1286. 

Balanced  Portfolio  [File  No.  811-«010] 

Summary:  Applicant,  a  master  fund, 
in  a  master-feeder  structure,  seeks  an 
order  declaring  that  it  has  ceased  to  be 
an  investment  company.  On  February 
29,  2000,  applicant  made  a  liquidating 
distribution  to  its  shareholders  based  on 
net  asset  value.  Expenses  of  $4,489 
incurred  in  connection  with  the 
liquidation  were  paid  by  Eaton  Vance 
Balanced  Fund,  a  "feeder"  fund  of 
applicant. 

Filing  Dates:  The  application  was 
filed  on  November  7,  2000,  and 
amended  on  January  17,  2001. 

Applicant's  Address:  The  Eaton 
Vance  Building,  255  State  Street, 
Boston,  MA  02109. 

American  Municipal  Trust  [File  No. 
811-3733] 

Summary:  Applicant,  a  unit 
investment  trust,  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 


investment  company.  By  December  29, 
1998,  applicant  had  distributed  its 
assets  to  unit  holders  based  on  net  asset 
value.  Applicant  has  59  outstanding 
unit  holders,  who  have  not  been 
located.  Chase  Manhattan  Bank,  N.A., 
applicant's  trustee,  is  holding  the 
unclaimed  funds,  which  will  escheat  to 
the  State  of  New  York  after  10  years. 
Printing  and  postage  expenses  of 
approximately  $10,000  were  paid  by 
applicant's  trustee,  out  of  a  trustee's  fee 
paid  by  applicant's  unit  holders  on  a 
pro  rata  basis,  and  legal  expenses  of 
approximately  $1,000  were  paid  by 
American  Municipal  Securities.  Inc.. 
applicant's  depositor. 

Filing  Dates:  The  application  was 
filed  on  March  16,  2000,  and  amended 
on  June  13,  2000  and  December  19, 
2000. 

Applicant's  Address:  770  Second 
Avenue  South.  St.  Petersburg.  FL  33701. 

Templeton  Variable  Producte  Series 
Fund  (File  No.  811-5479] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  May  1,  2000. 
applicant  transferred  its  assets  to 
Franklin  Large  Cap  Growth  Securities 
Fund,  Franklin  Small  Cap  Fund,  Mutual 
Shares  Securities  Fund,  Templeton 
Global  Asset  Allocation  Fund, 
Templeton  Global  Income  Seciuities 
Fund,  Templeton  Developing  Markets 
Equity  Fimd.  Templeton  International 
Equity  Fund,  Templeton  Global  Growth 
Fund,  Franklin  S&P  500  Index  Fund, 
and  Franklin  Strategic  Income 
Securities  Fund  (the  "Acquiring 
Funds")  based  on  net  "asset  value. 
Expenses  of  $1,275,910  incurred  in 
connection  with  the  reorganization  were 
paid  by  Franklin  Advisers,  Inc., 
Templeton  Investment  Counsel,  Inc., 
Templeton  Asset  Management  Ltd.. 
Templeton  Global  Advisors  Limited. 
Franklin  Mutual  Advisers.  LLC, 
Franklin  Templeton  Variable  Insurance 
Products  Trust,  and  Templeton  Variable 
Products  Series  Fund. 

Filing  Dates:  The  application  was 
filed  on  August  11,  2000  and  amended 
on  October  4,  2000. 

Applicant's  Address:  500  East 
Broward  Boulevard,  Suite  2100.  Fort 
Lauderdale,  FL  33394-3091. 

Bank  Fiduciary  Fund — Equity  [File  No. 
811-667];  Bank  Fiduciary  Fund— Fixed 
Income  [File  No.  811-1996] 

Summary:  Each  applicant  seeks  an 
order  declaring  that  it  has  ceased  to  be 
an  investment  company.  On  April  28, 
2000,  each  applicant  made  a  final 
liquidating  distribution  to  its 
shareholders  based  on  net  asset  value. 
Expenses  of  $27,000  and  $20,000, 


respectively,  were  incurred  in 
connection  with  the  liquidations  and 
were  paid  by  each  applicant. 

Filing  Dates:  The  applications  were 
filed  on  July  6.  2000,  and  amended  on 
January  24,  2001. 

Applicants'  Address:  c/o  New  York 
Bankers  Assn.,  99  Peu-k  Avenue,  New 
York.  NY  10016-1502. 

The  Govett  Funds,  Inc.  (File  No.  811- 
6229] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  Between  August 
12,  2000  and  September  11.  2000,  four 
of  applicant's  series.  Govett  Emerging 
Markets  Equity  Fund.  Govett 
International  Equity  Fund.  Govett 
Global  Income  Fund  and  Govett  Smaller 
Companies  Fund,  transferred  their 
assets  to  corresponding  series  of  ARK 
Funds,  based  on  net  asset  value.  On 
October  16,  2000,  applicant's  remaining 
series,  Govett  International  Smaller 
Companies  Fund,  made  a  liquidating 
distribution  to  its  shareholders  based  on 
net  asset  value.  Expenses  of  $672,831 
incurred  in  connection  with  the 
reorganizations  and  liquidation  were 
paid  by  applicant's  investment  adviser. 
AIB  Govett.  Lie. 

Filing  Date:  The  application  was  filed 
onjanuary  18.  2001. 

Applicant's  Address:  c/o  AIB  Govett, 
Inc..  250  Montgomery  Street,  Suite 
1200.  San  Francisco.  CA  94104. 

PPM  America  Funds  [File  No.  811- 
9001] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  January  19. 
2001.  applicant  made  a  final  liquidating 
distribution  to  its  sole  shareholder 
based  on  net  asset  value.  Expenses  of 
$1,600  incurred  in  connection  with  the 
liquidation  were  paid  by  applicant's 
investment  adviser.  PPM  America,  Inc. 

Filing  Date:  The  application  was  filed 
on  January  23,  2001. 

Applicant's  Address:  225  West 
Wacker  Drive,  Chicago,  IL  60606. 

For  the  Commission,  by  tlie  Division  of 
Investment  Management,  pursuant  to 
delegated  authority- 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[PR  Doc.  01-2812  Filed  2-1-01;  8:45  am] 
BILLING  CODE  MIO-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43882;  FHe  No.  SR-CHX- 

00-27] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Change  t>y  the 
Chicago  Stock  Exchange,  Incorporated 
and  Amendment  No.  1  Relating  to 
Participation  in  Crossing  Transactions 
Effected  on  the  Exchange  Floor 

January  24.  2001. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  rule  19b-4  therefunder,^ 
notice  is  hereby  given  that  on 
September  14,  2000,  the  Chicago  Stock 
Exchange,  Incorporated  ("CHX"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change,  as  described  in  Items  I.  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  CHX.  The  CHX 
amended  the  proposal  on  January  18. 
2001.3  Tijg  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change,  as  amended,  from 
interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Ride  Change 

The  Exchange  proposes  to  amend 
Article  XX,  rule  23  of  the  Exchange's 
rules  relating  to  participation  in 
crossing  transactions  effected  on  the 
Exchange  floor.  The  text  of  the  proposed 
rule  change  is  available  at  the 
Commission  and  the  CHX. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CHX  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  regarding  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  fV  below.  The 
CHX  has  prepared  summaries,  set  forth 
in  sections  A,  B,  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 


'15U.S.C.  78s(b)(l). 

» 17  CFR  240.1 9b-4. 

3  See  Letter  dated  januan'  16.  2001 .  from 
Kathleen  M.  Boege.  Associate  General  Counsel. 
CHX.  to  Alton  S.  Harvey.  Office  Head,  Division  of 
Market  Regulation,  Commission  ("Amendment  No. 
1").  Amendment  No.  1  requests  pilot  approval  of 
the  proposed  rule  change  through  July  9,  2001. 
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A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  amend 
Article  XX,  rule  23  of  the  Exchange's 
rules  relating  to  participation  in 
crossing  transactions  in  Nasdaq/ 
National  Market  ("NM")  securities 
effected  on  the  floor  of  the  Exchange. 
This  proposal  is  currently  operating,  on 
a  pilot  basis  through  February  28,  2001, 
for  Dual  Trading  System  issues  traded 
on  the  Exchange.*  This  pilot  was 
approved  in  connection  with  the 
securities  industry's  move  to  a  decimal 
pricing  environment.  The  proposed  rule 
change  would  extend  the  pilot  to  cover 
crossing  transactions  in  Nasdaq/NM 
securities. 

Article  XX,  rule  23  of  the  Exchange's 
rules  governs  crossing  transactions, 
which  represent  a  significant 
component  of  Exchange  voliune.^  under 
the  current  rule,  if  a  floor  broker 
presents  a  crossing  transaction 
involving  Nasdaq/NM  issues,  another 
member  may  participate,  or  "break  up," 
the  transaction,  by  offering  (after 
presentation  of  the  proposed  crossing 
transaction)  to  better  one  side  of  the 
transaction  by  the  miniTnnm  price 
variation.  The  floor  broker  is  then 
effectively  prevented  from 
rnnsiimtnating  the  transaction  as  a 
"clean  cross,"  which  may  be  to  the 
detriment  of  the  floor  broker's 
customer(s).^  In  instances  where  the 
minimum  price  variation  is  relatively 
small,  it  is  very  inexpensive  for  a 
member  to  break  up  crossing 
transactions  in  this  manner.  Floor 
brokers  are  currently  experiencing 
difficulty,  for  example,  cleanly  crossing 
stock  in  Nasdaq/NM  issues  which  trade 
in  minimum  price  variations  of  Vm. 


*  Dual  Trading  System  issues  are  issues  that  are 
listed  on  either  the  New  York  Stock  Exchange  or  the 
American  Stock  Exchange.  See  Securities  Exchange 
Act  Release  No.  43203  (August  24.  2(X)0|,  65  FR 
53067  (August  31.  2000)  (approving  SR-CHX-00- 
13  on  a  pilot  basis  through  February  28,  2001).  The 
proposed  rule  change  deletes  the  provisions  of 
Article  XX.  Rule  23  that  govern  cross  transactions 
in  Nasdaq/NM  issues  and,  thus,  has  the  effect  of 
also  extending  the  pilot  program  in  Dual  Trading 
System  issues  until  )uly  9,  2001. 

*  For  example,  in  June.  July  and  August  of  2000, 
share  volume  from  brokered  cross  trades  was 
approximately  21%  of  total  share  volume  traded  on 
the  Exchange. 

*  Some  institutional  customers  prefer  executiiig 
large  crossing  transactions  at  a  single  price  and  are 
willing  to  forego  the  opportunity  to  achieve  the 
piecemeal  price  improvement  that  might  result 
from  the  breakup  of  the  cross  transaction  by  another 
Exchange  member.  Of  course,  the  floor  broker  will 
still  retain  the  ability  to  present  both  sides  of  the 
order  at  the  post  if  the  customers  so  desire. 


Given  the  number  of  products  that 
will  begin  trading  in  penny  increments 
once  the  securities  industiy  completes 
the  transaction  to  a  decimal  pricing 
environment,  the  floor  broker 
community,  and  other  CHX  members, 
are  concerned  that  much  of  the  crossing 
business  (and  corresponding  Exchange 
volume)  could  evaporate  if  the  current 
rules  are  not  amended  to  preclude 
breaking  up  crossing  transactions  in  the 
manner  described  above.  Accordingly, 
the  Decimalization  Subcommittee  and 
Floor  Broker  Tech  Subcommittee  have 
worked  to  achieve  consensus  on  the 
proposed  rule  change,  which  would 
strike  a  balance  of  interests  of  those 
members  who  are  impacted  by  crossing 
transactions. 

Under  the  proposed  pilot  program,  a 
floor  broker  will  be  permitted  to 
consummate  cross  transactions  in 
Nasdaq/NM  issues,  as  well  as  Dual 
Trading  System  issues,  involving  5,000 
shares  or  more,  without  interference  by 
any  specialist  or  market  maker  if,  prior 
to  presenting  the  cross  transaction,  the 
floor  broker  first  requests  a  quote  for  the 
subject  security.^  These  requests  will 
place  the  specialist  and  other  market 
makers  on  notice  that  the  floor  broker  is 
intending  to  "cross"  within  the  bid-offer 
spread.  This  arrangement  will  ensure 
that  a  specialist  or  market  maker  retains 
the  opportunity  to  better  the  cross  price 
by  updating  its  quote,  but  will  preclude 
them  from  breaking  up  a  cross 
transaction  after  the  cross  transaction  is 
presented.  The  proposed  rule  change 
will  operate  on  a  pilot  basis  through 
July  9,  2001. 

2.  Statutory  Basis 

The  CHX  believes  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  that  are 
applicable  to  a  national  securities 
exchange.  In  particular,  the  CHX 
believes  that  the  proposed  rule  change 
is  consistent  with  section  6(b)(5)  ^  of  the 
Act  in  that  it  is  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
remove  impediments  to  and  to  perfect 
the  mechanism  of  a  free  and  open 
market  and  a  national  market  system 
and,  in  general,  to  protect  investors  and 
the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 


'These  updated  quotes  wall  not  be  directed  solely 
to  the  floor  broker.  Anyone  at  the  post  may  respond 
to  the  updated  quotes. 

•  17  CFR  200.30-3(aKl2). 


any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  did  not  solicit  or 
receive  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  EflEectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

A.  By  order  approve  the  proposed  rule 
change,  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

The  CHX  has  requested  accelerated 
approval  of  the  proposed  rule  change. 
While  the  Commission  is  not  prepared 
to  grant  accelerated  approval  at  this 
time,  the  Commission  will  consider 
granting  accelerated  approval  of  the 
proposed  at  the  close  of  an  abbreviated 
comment  period  of  15  days  from  the 
date  of  publication  of  the  proposal  in 
the  Federal  Register. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating. to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  bom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filings  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  the  File  No. 
SR-CHX-00-27  and  should  be 
submitted  by  February  20,  2001. 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  01-2810  Filed  2-1-01;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43885;  File  No.  SR-MSRB- 
00-02] 

Self-Regulatory  Organizations;  Order 
Approving  a  Proposed  Rule  Change  by 
the  Municipal  Securities  Rulemaking 
Board  Relating  to  Rules  0-%  and  G-38 
and  Form  0-37/0-38 

January  25,  2001. 

I.  Introduction 

On  January  27,  2000,  the  Municipal 
Securities  Rulemaking  Board  ("Board" 
or  "MSRB")  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") '  and  Rule  19b-^ 
thereunder,^  a  proposed  rule  change 
amending  Rule  G-38,  on  consultants. 
Rule  G-8,  on  books  and  records,  and 
Section  IV  of  Form  G-37/G-38  and  the 
attachment  page  to  the  form.  The  Board 
filed  Amendment  No.  1  to  the  proposed 
rule  change  on  November  15,  2000. ^ 
The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  November  22,  2000."  The 
Commission  received  on  the  proposal. 
This  order  approves  the  proposal,  as 
amended. 

n.  Description  of  the  Proposal 

The  Board  believes  that  the  current 
language  of  Rules  G-38  and  G-8  and  the 
formats  of  Form  G-37/G-38,  the 
attachment  page,  and  the  Instructions, 
are  not  as  clear  as  they  could  be  about 
the  information  required  for  identifying 
a  consultant.  The  Board  states  that  it  has 
received  inquiries  from  dealers  that 
have  indicated  that  there  is  confusion 
about  certain  information  required  to  be 
reported  in  Section  IV  of  Form  G-37/G- 
38  as  well  as  the  attachment  page  to  the 


B17  CFR  200.30-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

3  The  Board  submitted  a  new  Form  19b-4,  which 
replaced  the  original  Rling  ("Amending  No.  1"). 
Specifically.  Amendment  No.  1  amended  MSRB 
Rules  G-38  and  G-8  to  clarify  that  the  name  of  the 
consultant  is  obtained  from  the  consultant 
agreement.  Amendment  No.  1  also  revised  the  Rling 
to  include  the  statutory  basis  for  the  proposed  rule 
change. 

*  Securities  Exchange  Act  Release  No.  43568 
(Nov.  15.  2000).  65  FR  70371. 


form.  The  proposed  rule  change  would 
amend  Rule  (^38  to  remove  the 
separate  references  to  the  consultant's 
company  name  from  the  requirements 
regarding  the  consultant  agreement,  the 
disclosure  to  issuers,  and  the  disclosure 
to  the  Board.  In  addition,  the  proposed 
rule  change  would  remove  the 
requirement  in  Rule  0-8  for  dealers  to 
maintain  a  separate  record  of  the 
consultant's  company  name.  The 
proposed  rule  change  would  also  amend 
Rules  G-8(a)(xviii)(A)  and  C^38(d)  and 
(e)  to  add  the  phrase  "pursuant  to  the 
Consultant  Agreement"  after  the 
consultant's  name.^  The  proposed  rule 
change  would  also  revise  the  formats  of 
Section  IV  of  Form  G-37/G-38  and  the 
attachment  page  to  state  "Name  of 
Consultant  (pursuant  to  Consultant 
Agreement)"  and  delete  the  reference  to 
the  "Consultant  Company  Name."  Thus, 
a  dealer  would  provide  the  name  of  an 
individual,  if  the  consultant  is  an 
individual,  or  of  a  company,  if  the 
consultant  is  a  company,  depending, 
upon  whether  the  dealer  has  entered 
into  a  consultant  agreement  with  an 
individual  or  a  company. 

Another  area  addressed  by  the 
proposed  rule  change  concerns  the  role 
of  the  consultant.  Pursuant  to  Rule  G- 
38,  a  dealer  is  required  to4nclude 
within  the  consultant  agreement  the  role 
of  the  consultant,  to  disclose  this  role  to 
the  issuer  and  to  the  Board  and, 
pursuant  to  Rule  G-8,  to  maintain  a 
record  of  the  role.  The  Instructions  for 
Completing  and  Filing  Form  G-37/G-38 
state  that,  in  describing  a  consultant's 
role,  a  dealer  should  include  the  state  or 
geographic  area  in  which  the  consultant 
is  working  on  behalf  of  the  dealer.  In 
addition,  the  Board  issued  a  Question 
and  Answer  notice  on  Rule  G-38  in 
which  it  stated  that  dealers  miist 
include  the  state  or  geographic  area  in 
which  the  consultant  is  working  on 
behalf  of  the  dealer.^ 

m.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereimder.^  In 
particular,  the  Commission  finds  that 
the  proposed  rule  change  is  consistent 
with  Section  15B(b)(2){C) «  of  the  Act. 
Section  15B(b)(2){C)  of  the  Act  requires. 


=  See  Amendment  No.  1 ,  supra  note  3. 

*  See  Rule  G-38  Question  and  Answer  number  1 
dated  November  18. 1996.  MSRB  Rule  Book 
(January  1,  2000)  at  210.  The  Rule  G-38  Questions 
and  Answers  are  also  posted  on  the  Board's  web 
site  at  www.msrb.oi;g. 

'  In  approving  this  proposal,  the  Commission  has 
considered  the  proposal  rule's  impact  on  efficiency, 
competition,  and  capital  formation.  15  U.S.C.  78c(f). 

"15  U.S.C.  78o-4(b)(2)(C). 


among  other  things,  that  the  rules  of  the 
Board  be  designed  to  prevent  fraudulent 
and  manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market,  and,  in  general,  to  protect 
investors  and  the  public  interest. 

The  Commission  believes  that  the 
proposed  rule  change  should  assist 
brokers,  dealers  and  municipal 
securities  dealers  with  complying  with 
thefr  obligations  imder  MSRB  Rules  G- 
37/38  and  Form  G-37/38.  Specifically, 
the  Commission  believes  that  the 
proposed  rule  change  should  make  clear 
whether  the  individual  consultant's  or 
the  consultant  company's  name  must  be 
disclosed  on  Form  G-37/38.  Under  the 
proposed  rule  change  a  dealer  must 
review  its  consultant  agreement  to 
determine  whether  its  consultant  is  an 
individual  or  a  company.  If  the 
consultant  agreement  is  with  an 
individual,  tihen  only  the  individual's 
name  need  be  reported  on  the  form  and 
not  a  company  name.  Conversely,  if  the 
consultant  agreement  is  with  a 
company,  only  the  company's  name 
need  be  reported  and  not  an 
individual's  name.  The  Commission 
believes  that  deleting  &t)m  Rule  G-38 
and  Form  G-37/38  references  to 
"consultant  company  name"  will 
eliminate  existing  ambiguities  resulting 
from  the  requirement  that  information 
regarding  both  an  individual  and  a 
company  be  provided. 

In  addition,  the  Commission  believes 
that  amending  Rules  G-8(a)(xviii)(A) 
and  G-38(d)(e)  to  add  the  phrase 
"pursuant  to  the  Consultant  Agreement" 
after  the  consultant's  name  will  make 
clear  that  dealers  are  to  look  to  their 
consultant  agreement  in  determining 
whether  the  consultant  is  an  individual 
or  a  company.  Furthermore,  the 
Commission  believes  that  revising  Rules 
G-38  and  G-8  to  explicitly  require 
reporting  of  the  state  or  georgraphic  area 
in  which  a  consultant  is  working  on 
behalf  of  a  dealer  will  ensure  that  the 
Board  receive  this  information  that  is 
currentiy  required  by  the  Instructions  to 
Form  G-37/38. 

Finally,  the  Commission  notes  that 
pursuant  to  recent  amendments  to  Rules 
G-38,  G-8,  and  G-37,9  if  ^  individual 
is  a  consultant,  the  individual  will  relay 
to  the  dealer  his  or  her  reportable 
political  contributions,  reportable 
political  party  payments,  and  the 
reportable  contributions  and  reportable 
payments  of  any  political  action 
committee  ("PAC")  controlled  by  the 


"  See  Securities  Exchange  Act  Release  No.  42205 
(December  7.  1999).  64  FR  69808  (December  14. 
1999).  m 
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individual.  If  the  consultant  is  a 
company,  the  company  will  relay  its 
reportable  contributions  and  reportable 
payments  to  the  dealer,  as  well  as  those 
made  by  any  partner,  director,  officer  or 
employee  of  the  consultant  who 
communicates  with  issuers  to  obtain 
municipal  securities  business  on  behalf 
of  the  dealer,  and  any  PAC  controlled  by 
the  consultant  or  any  partner,  director, 
officer  or  employee  of  the  consultant 
who  communicates  with  issuers  to 
obtain  municipal  securities  business  or 
behalf  of  the  dealer.  Dealers  will  report 
this  contribution  and  payment 
information  to  the  Board  on  Form  G-37/ 
G-38  by  contributor  category  [i.e., 
company,  individual,  company 
controlled  PAC,  or  individual  controlled 
PAC). 

IV.  Conchuion 

It  is  Therefore  Ordered,  pursuant  to 
Section  119(b)(2)  i"  of  the  Act,  that  the 
proposed  nde  change,  as  amended  (SR- 
MSRB-00-02)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regiilation,  pursuant  to  delegated 
authority. ' ' 

Margaret  H.  McFariand, 

Deputy  Secretary. 

(FR  Doc.  01-2849  Filed  2-1-01;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[fMMM  No.  34^43894;  HI*  No.  SR-NASO- 
01-04] 

Self-Regulatory  Organizations;  Notice 
of  Rling  of  Proposed  Ruls  Change  by 
ttM  National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Dual 
Reporting  of  Transactions  in  Certain 
Fixed  Income  Securities 

January  26,  2001. 

Pursuant  to  section  19(b)(1)  of  the 
Seciuities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  January  5, 
2001 ,  the  National  Association  of 
Seairities  Dealers,  Inc.  ("NASD"  or 
"Association")  filed  with  the  Seciuities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items,  I,  U,  and 
in  below,  which  Items  have  been 
prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  i}ersons. 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  proposes  to  amend  NASD 
Rule  6230(b)  to  require  trade  reports  in 
transactions  in  eligible  fixed  income 
securities  between  two  members  to  be 
filed  with  the  NASD  by  each  member. 
Below  is  the  text  of  the  proposed  nde 
change.  Proposed  new  language  is 
underlined;  proposed  deletions  are  in 
brackets. 


6200.  TRADE  REPORTING  AND 
COMPARISON  ENTRY  SERVICE 
(TRACE) 


6230.  Transaction  Reporting 

(a)  No  change. 

(b)  Which  Party  Reports  Transaction 
Trade  data  input  obligations  are  as 

follows: 

(1)  In  transactions  between  two 
members,  both  members  [the  member 
representing  the  sell-side]  shall  submit 
a  trade  report  to  TRACE; 

(2)  In  transactions  involving  a 
member  and  a  non-member,  including  a 
customer,  the  member  shall  submit  a 
trade  report  to  TRACE. 

-  (c)-(f)  No  change. 
***** 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

In  conjunction  with  the  Commission's 
approval  of  rules  governing  the  NASD's 
Trade  Reporting  and  Comparison  Entry 
Service  ("TRACE  Rules"  or  "Rule  6200 
Series")  (SR-NASD-99-€5),3  NASD  is 


«>15U.S.C78s(b)(2). 
"  17  CTR  2O0.3O-3(a)(12). 
» 15  U.S.C  78s(b)(l). 
»17CFR240.19b-4. 


'On  January  23,  2001.  the  Commission  approved 
NASD  rules  6210  through  6260  relating  to  reporting 
and  dissemination  of  transaction  information  on 
eligible  fixed  income  securities,  and  granted 
accelerated  approval  to  Amendment  No.  4  to  those 
rules.  Securities  Exchange  Act  Release  No.  43673 
(January  23.  2001). 


proposing  an  amendment  to  NASD  Rule 
6230(b).  The  proposed  amendment 
would  require  a  member  to  submit  a 
trade  report  to  the  NASD  if  the  member 
is  either  the  buy-  or  the  sell-side  of  a 
transaction  in  an  eligible  fixed  income 
security  imder  the  Rule  6200  Series. 
Rules  6230(b),  as  approved,  currenUy 
requires  only  the  member  who 
represents  the  sell-side  to  submit  a  trade 
report  to  the  NASD. 

The  Association  is  proposing  the 
amendment  to  Rule  6230(b)  to  provide 
for  reporting  by  both  the  buy-  and  seUr 
side  of  the  transaction  ("dual  trade 
reporting")  in  order  to  improve  the 
quality  of  the  transaction  data  for 
surveillance  purposes.  The  amendment 
is  proposed  in  lieu  of  previously 
proposed  rule  6231,  which  the 
Association  deleted  from  SR-NASD- 
99-65  when  it  filed  Amendment  No.  4 
thereto.*  Deleted  rule  6231  would  have 
required  that  both  sides  to  a  trade 
submit  to  the  NASD  duplicate  copies  of 
the  transaction  information  they 
submitted  to  thefr  registered  clearing 
agency  for  purposes  of  clearance  and 
settlement  of  their  trades.  The 
Association  deleted  proposed  rule  6231 
from  the  rule  6200  Series  in  response  to 
industry  comments.  Although  the 
Association  deleted  from  SR-NASD- 
99-95  proposed  rule  6231  based  on 
industry  comments  that  the  proposed 
rule  was  overly  burdensome,  for 
regulatory  purposes  the  NASD 
represents  that  it  must  receive  reports 
from  both  sides  of  trades  in  eligible 
fixed  income  seciuities.  As  a  result,  the 
NASD  is  proposing  to  amend  rules 
6230(b)  because  the  amended  provision 
would  provide  the  NASD  with  the 
information  it  believes  is  necessary  to 
conduct  market  siuveillance.  In 
addition,  the  proposed  revision  to  rule 
6230(b)  is  believed  to  be  less 
burdensome  to  the  industry  than 
previously  proposed  rule  6231  for  the 
following  reason.  As  previously 
structured,  the  TRACE  rules  would  have 
required  members  to  engage  in  two 
software  development  efforts — one  to 
comply  with  the  requirement  to  report 
sell-side  information  within  one  hour  to 
the  Association  in  rule  6230  and 
another  to  meet  the  requirements  of 
Rule  5231  for  the  submission  of  clearing 
information  at  the  close  of  business.  The 
proposed  amendment  to  rule  6230(b) 
will  allow  members  to  engage  in  one 
software  development  effort  to  comply 
with  TRACE  requirements. 

Although  the  Association's  proposal 
will  require  the  dual  real-time  reporting 
of  sell-side  and  buy-side  trade 


information,  only  the  sell-side 
information  will  be  disseminated,  thus 
avoiding  the  dissemination  of  two  trade 
reports  for  the  same  trade.  The  buy-side 
information  that  is  collected  will  be 
used  for  regulatory  purposes. 

2.  Statutory  Basis 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  section  15A(b)(6)  of  the 
Act,  which  requires  among  other  things, 
that  the  NASD's  rules  must  be  designed 
to  prevent  fraudulent  and  manipidative 
acts  and  practice,  to  promote  just  and 
equitable  principles  of  trade,  and  in 
general,  to  protect  investors  and  the 
public  interest,  the  NASD's  proposed 
nde  change,  if  approved,  will  establish 
additional  rules  for  the  reporting  of 
information  on  eligible  fixed  income 
transactions  that  will  provide  the 
NASD,  as  the  self-regiUatory 
organization  designated  to  regulate  the 
over-the-counter  markets,  with 
heightened  capabilities  to  regulate  the 
fixed  income  markets  in  order  to 
prevent  fraudulent  and  manipulative 
acts  and  practices.  The  proposed  rule 
change,  by  requiring  reporting  of  such 
transaction  information,  will  protect 
investors  and  the  public  interest,  by 
among  other  things,  increasing 
transparency  in  the  fixed  income 
markets. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  die  Act,  as  amended. 
See  the  amended  statement  on  burden 
on  competition  contained  in 
Amendment  No.  4  to  SR-NASD-99-65, 
which  also  fully  applies  to  this  ciurent 
rule  proposal. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

While  comments  were  neither 
solicited  nor  received  concerning  this 
nde  proposal,  several  commenters  on 
SR-NASD-99-65  indicated  that  a  dual 
trade  reporting  approach  for  eligible 
fixed  income  securities  is  appropriate.^ 
These  comments  confirmed  diat 
previously  proposed  rule  6231,    ■ 


*The  NASD  filed  Amendment  No.  4  to  SR- 
NASD-99-65  on  January  5,  2001. 


'  See  Letters  from  Noland  Cheng,  Chairman, 
Fixed  Income  Transparency  Subcommittee  of  the 
Securities  Industry  Association's  Operations 
Committee  (December  20,  2000)  and  Messrs. 
William  H.  James,  m,  1999  Chairman,  Vincent 
Murray,  2000  Chairman,  and  Thomas  Thees,  2001 
Chairman,  Corporate  Bond  Division,  The  Bond 
Market  Association  (December  20,  2000). 


contained  in  the  original  TRACEE  Rides 
in  SR-NASD-99-65,  would  have 
required  member  firms  to  engage  in 
additional  software  development  efforts 
and  would  have  required  member  firms 
to  duplicate  the  existing  clearance  data 
transmission  and  retention  process  by 
re-sending  this  data  to  the  Association 
after  having  sent  it  to  the  clearing 
entities.  In  light  of  these  comments,  the 
Association  is  proposing  this  rule 
change  to  require  dual  trade  reporting  to 
the  Association  for  transactions  of 
eligible  fixed  income  securities  between 
two  members  as  a  less  burdensome 
approach. 

m.  Date  of  ECGectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and     - 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Association 
consents,  the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solidtatioo  of  Comments 

The  Commission  invites  interested 
persons  to  submit  written  data,  views 
and  arguments  concerning  the 
foregoing,  including  whether  the 
proposed  rule  change  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Stiwt,  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  file  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Conunission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  wUl  be 
available  for  inspection  and  copjring  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-01-04  and  should  be 
submitted  by  February  23,  2001. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFariand, 
Deputy  Secretary. 

(FR  Doc.  01-2817  Filed  2-1-01;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[ftelesse  No.  34-43893;  FMe  No.  SR-NASD- 
01-09] 

Salf-Ragulatory  Organizationa;  Notloa 
of  Filing  of  Propoaad  Rule  Change  tyy 
the  National  Aaaociation  of  Sacuritlaa 
Daalera,  Inc.  Raiating  to 
bnplemantation  of  Decimal  Pricing  in 
the  Naadaq  Market 

January  26,  2001. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  diereunder,^ 
notice  is  hereby  given  that  on  January 
25,  2001,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association"),  through  its  wholly 
owned  subsidiary,  the  Nasdaq  Stock 
Market,  Inc.  ("Nasdaq"),  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  n  and  III 
below,  which  Items  have  been  prepared 
by  Nasdaq.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  proposes  to  modify  several 
NASD  ndes  to  support  the 
implementation  of  decimal  pricing  in 
the  Nasdaq  market  as  outlined  in  the 
Decimals  Implementation  Plan  For  the 
Equities  and  Options  Markets 
("Implementation  Plan"  or  "Plan") 
submitted  to  the  Commission  on  July 
24,  2000.  Nasdaq  will  implement  these 
rule  changes  pursuant  to  the  Plan 
starting  on  March  12,  2001  for  each 
security  converted  to  decimal  pricing 
under  the  Plan.  Securities  not  trading  in 
decimal  increments  will  continue  to  be 
governed  by  the  current  fractional 
versions  of  these  rules.  The  text  of  the 
proposed  rule  change  is  below. 

Proposed  new  language  is  in  italics. 


» 17  CFR  200.30-3(aMl2). 
'  15  U.S.C.  788(b)(1). 
2l7CFR240.19b-4. 
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IM-2110-2.  Trading  Ahead  of  Customer 
Limit  Order 

(a)  General  Application. 

To  continue  to  ensure  investor 
protection  and  enhance  market  quality, 
the  Association's  Board  of  Governors  is 
issuing  an  interpretation  to  the  Rules  of 
the  Association  dealing  with  member 
firms'  treatment  of  their  customer  limit 
orders  in  Nasdaq  securities.  This 
interpretation,  which  is  applicable  from 
9:30  a.m.  to  6:30  p.m.  Eastern  Time,  will 
require  members  acting  as  market 
m^ers  to  handle  their  customer  limit 
orders  with  all  due  care  so  that  market 
makers  do  not  "trade  ahead"  of  those 
limit  orders.  Thus,  members  acting  as 
market  makers  that  handle  customer 
limit  orders,  whether  received  from 
their  own  customers  or  from  another 
member,  are  prohibited  from  trading  at 
prices  equal  or  superior  to  that  of  the 
limit  order  without  executing  the  limit 
order.  Such  orders  shall  be  protected 
from  executions  at  prices  that  are 
superior  but  not  equal  to  that  of  the 
limit  order.  In  the  interests  of  investor 
protection,  the  Association  is 
eliminating  the  so-called  disclosure 
"safe  harbor"  previously  established  for 
members  that  fully  disclosed  to  their 
customers  the  practice  of  trading  ahead 
of  a  customer  limit  order  by  a  market- 
making  firm. 

Rule  2110  of  the  Association's  Rules 
states  that: 

A  member,  in  the  conduct  of  his 
business,  shall  observe  high  standards 
of  commercial  honor  and  just  and 
equitable  principles  of  trade. 

Rule  2320,  the  Best  Execution  Rule, 
states  that: 

In  any  transaction  for  or  with  a 
customer,  a  member  and  persons 
associated  with  a  member  shall  use 
reasonable  diligence  to  ascertain  the 
best  inter-dealer  market  for  the  subject 
seciuity  and  buy  or  sell  in  such  a  market 
so  that  the  resultant  price  to  the 
customer  is  as  favorable  as  possible  to 
the  customer  under  prevailing  market 
conditions. 

Interpretation 

The  following  interpretation  of  Rule 
2110  has  been  approved  by  the  Board: 

A  member  firm  that  accepts  and  holds 
an  unexecuted  limit  order  from  its 
customer  (whether  its  own  customer  or 
a  customer  of  another  member)  in  a 
Nasdaq  security  and  that  continues  to 
trade  the  subject  security  for  its  own 
market-making  account  at  prices  that 
would  satisfy  the  customer's  limit  order, 
without  executing  that  limit  order,  shall 
be  deemed  to  have  acted  in  a  manner 
inconsistent  with  just  and  equitable 
principles  of  trade,  in  violation  of  Rule 


2110,  provided  that,  imtil  September  1, 
1995,  customer  limit  orders  in  excess  of 
1,000  shares  received  from  another 
member  firm  shall  be  protected  from  the 
market  maker's  executions  at  prices  that 
are  superior  but  not  equal  to  that  of  the 
limit  order,  and  provided  further,  that  a 
member  firm  may  negotiate  specific 
terms  and  conditions  applicable  to  the 
acceptance  of  limit  orders  only  with 
respect  to  limit  orders  that  are:  (a)  for 
customer  accounts  that  meet  the 
definition  of  an  "institutional  account" 
as  that  term  is  defined  in  Rule 
3110(c)(4);  or  (b)  10,000  shares  or  more, 
unless  such  orders  are  less  than 
$100,000  in  value.  Nothing  in  this 
interpretation,  however,  requires 
members  to  accept  limits  orders  from 
any  customer. 

By  rescinding  the  safe  hartrar  position 
and  adopting  this  interpretation,  the 
Association  wishes  to  emphasize  that 
members  may  not  trade  ahead  of  their 
customer  limit  orders  in  their  market- 
making  capacity  even  if  the  member  had 
in  the  past  fully  disclosed  the  practice 
to  its  customers  prior  to  accepting  limit 
order.  The  Association  believes  that, 
pursuant  to  Rule  2110,  members 
accepting  and  holding  unexecuted 
customer  limit  orders  owe  certain  duties 
to  their  customers  and  the  customers  of 
other  member  firms  that  may  not  be 
overcome  or  cured  with  disclosure  of 
trading  practices  that  include  trading 
ahead  of  the  customer's  order.  The 
terms  and  conditions  under  which 
institutional  account  or  appropriately 
sized  customer  limit  orders  are  accepted 
must  be  made  clear  to  customers  at  the 
time  the  order  is  accepted  by  the  firm 
so  that  trading  ahead  in  the  firm's 
market  making  capacity  does  not  occur. 
For  purposes  of  this  interpretation,  a 
member  that  controls  or  is  controlled  by 
another  member  shall  be  considered  a 
single  entity  so  that  if  a  customer's  limit 
order  is  accepted  by  one  affiliate  and 
forwarded  to  another  affiliate  for 
execution,  the  firms  are  considered  a 
single  entity  and  the  market  making  imit 
may  not  trade  ahead  of  that  customer's 
limit  order. 

As  Outlined  in  NASD  Notice  to 
Members  97-57,  the  Minimum  Amount 
of  Price  Improvement  Necessary  in 
Order  for  a  Market  Maker  to  Execute  an 
Incoming  Order  on  a  Proprietary  Basis 
When  Holding  an  Unexecuted  Limit 
Order  for  a  Nasdaq  Security  Trading  in 
Fractions,  and  Not  Be  Required  To 
Execute  Uie  Held  Limit  Order,  Is  as 
Follows: 

•  If  actual  spread  is  greater  than  Vie 
of  a  point,  a  firm  must  price  improve  an 
incoming  order  by  at  least  a  Vte.  For 
stocks  priced  under  $10  (which  are 


quoted  in  V32  increments)  the  firm  must 
price  improve  by  at  least  Ve4. 

•  If  actual  spread  is  the  minimum 
quotation  increment,  a  firm  must  price 
improve  an  incoming  order  by  one-half 
the  minimum  quotation  increment. 

For  Nasdaq  securities  authorized  for 
trading  in  decimals  pursuant  to  the 
Decimals  Implementation  Plan  For  the 
Equities  and  Options  Markets,  the 
minimum  amount  of  price  improvement 
necessary  in  order  for  a  market  maker 
to  execute  an  incoming  order  on  a 
proprietary  basis  in  a  security  trading  in 
decimals  when  holding  an  unexecuted 
limit  order  in  that  same  security,  and 
not  be  required  to  execute  the  held  limit 
order,  is  $0.01. 

The  Association  also  wishes  to 
emphasize  that  all  members  accepting 
customer  limit  orders  owe  those 
customers  duties  of  "best  execution" 
regardless  of  whether  the  orders  are 
executed  through  the  member's  market 
making  capacity  or  sent  to  another 
member  for  execution.  As  set  out  above, 
the  Best  Execution  Rule  requires 
members  to  use  reasonable  diligence  to 
ascertain  the  best  inter-dealer  market  for 
the  seciirity  and  buy  or  sell  in  such  a 
market  so  that  the  price  to  the  customer 
is  as  favorable  as  possible  under 
prevailing  market  conditions.  The 
Association  emphasizes  that  order  entry 
firms  should  continue  to  routinely 
monitor  the  handling  of  their  customers' 
limit  order  regarding  the  quality  of  the 
execution  received. 

(b)  No  Change. 

IM-3350.  Short  Sale  Rule. 

(a)(1)  through  (a)(3)  No  Change. 

(b)(1)  Rule  3350  requires  that  no 
member  shall  effect  a  short  sale  for  the 
account  of  a  customer  or  for  its  own 
accoimt  in  a  Nasdaq  National  Market 
security  at  or  below  the  current  best 
(inside)  bid  when  the  current  best 
(inside)  bid  as  displayed  by  The  Nasdaq 
Stock  Market  is  below  the  preceding 
best  (inside)  bid  in  the  security.  The 
Association  has  determined  that  in 
order  to  effect  a  "legal"  short  sale  when 
the  current  best  bid  is  lower  than  the 
preceding  best  bid  the  short  sale  must 
be  executed  at  a  price  of  a  least  Vieth 
point  above  the  current  inside  bid  when 
the  current  inside  spread  is  Vieth  point 
or  greater.  The  last  sale  report  for  such 
a  trade  would,  therefore,  be  above  the 
inside  bid  by  at  least  Vieth  point,  ff  the 
current  spread  is  less  than  Vieth  point, 
however,  the  short  sale  must  be 
executed  at  a  price  equal  to  or  greater 
than  the  current  inside  offer  price. 

(2)  Moreover,  the  Association  believes 
that  requiring  short  sales  to  be  a 
minimum  increment  of  Vieth  point 
above  the  bid  when  the  current  spread 
is  Vieth  or  greater  and  equal  to  or  greater 


than  the  offer  when  the  current  spread 
is  less  than  Vieth  ensures  that 
transactions  are  not  effected  at  prices 
inconsistent  with  the  underlying 
purpose  of  the  Rule.  It  would  be 
inconsistent  with  Rule  3350  for  a 
member  or  customer  to  cause  the  inside 
spread  for  an  issue  to  narrow  when  the 
current  best  is  lower  than  the  preceding 
best  bid  (e.g.,  lowering  its  offer  to  create 
an  inside  spread  less  than  Vieth)  for  the 
purpose  of  facilitating  the  execution  of 
a  short  sale  at  a  price  less  than  Vieth 
above  the  inside  bid. 

(3)  For  Nasdaq  National  Market 
securities  trading  in  decimals  pursuant 
to  the  Decimals  Implementation  Plan  for 
Equity  and  Options  Markets,  the 
Association  has  determined  that  in 
order  to  effect  a  "legal"  short  sale  in 
such  securities  when  the  current  bid  is 
lower  than  the  preceding  bid  the  short 
sale  must  be  executed  at  least  $0.01 
above  the  current  inside  bid.  The  last 
sale  report  for  such  a  trade  would, 
therefore,  be  above  the  inside  bid  by  at 
least  $0.01. 

(c)(1)  through  (c)(3)  No  Change. 

4632.  Transaction  Reporting. 

(a)  through  (c)  No  Change. 

(d)  Procedures  for  Reporting  Price  and 
Volume. 

Members  which  are  required  to  report 
pursuant  to  paragraph  (b)  above  shall 
transmit  last  sale  reports  for  all 
purchases  and  sales  in  designated 
seciirities  in  the  following  manner: 

(1)  No  Change. 

(2)  No  Change. 

(3)(A)  For  principal  transactions, 
except  as  provided  below,  report  each 
purchase  and  sale  transaction  separately 
and  report  the  number  of  shares  and  the 
price.  For  principal  transactions  which 
are  executed  at  a  price  which  includes 
a  mark-up,  mark-down  or  service 
charge,  the  price  reported  shall  exclude 
the  mark-up,  mark-down  or  service 
charge.  Such  reported  price  shall  be 
reasonably  related  to  the  prevailing 
market,  taking  into  consideration  all 
relevant  circumstances  including,  but 
not  limited  to,  market  conditions  with 
respect  to  the  security,  the  number  of 
shares  involved  in  the  transaction,  the 
published  bids  and  offers  with  size  at 
the  time  of  the  execution  (including  the 
reporting  firm's  own  quotation),  the  cost 
of  execution  and  the  expenses  involved 
in  clearing  the  transaction. 

Example: 

BUY  as  principal  100  shares  from 
another  member  at  40  (no  mark-down 
included); 

REPORT  100  shares  at  40. 

Example: 

BUY  as  principal  100  shares  from  a 
customer  at  39V8  which  includes  a  Vs 


mark-down  from  prevailing  market  at 
40; 

REPORT  100  shares  at  40. 

Example: 

BUY  as  principal  100  shares  from  a 
customer  at  39.90  which  includes  a 
$0. 1 0  mark-down  from  prevailing 
market  at  40; 

REPORT  1 00  shares  at  40. 

Example: 

SELL  as  principal  100  shares  to  a 
customer  at  40Va,  which  includes  a  Va 
mark-up  from  the  prevailing  market  of 
40; 

REPORT  100  shares  at  40. 

Example: 

SELL  as  principal  100  shares  to  a 
customer  at  40.10,  which  includes  a 
$0. 1 0  mark-up  from  the  prevailing 
market  of  40; 

REPORT  100  shares  at  40. 

Example: 

BUY  as  principal  10,000  shares  from 
a  customer  at  39^/4,  which  includes  a  V* 
mark-down  or  service  charge  from  the 
prevailing  market  at  40; 

REPORT  10,000  shares  at  40. 

Example: 

BUY  as  principal  10,000  shares  from 
a  customer  at  39.75,  which  includes  a 
$0.75  mark-down  or  service  charge  from 
the  prevailing  market  of  40; 

REPOR  T  1 0,000  shares  at  40. 

(B)  No  Change. 

(e)  through  (f)  No  Change. 
***** 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
Slunmaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

On  June  8,  2000,  the  Commission 
ordered  the  exchanges  and  the  NASD  to 
submit  a  decimal  pricing  phase-in  plan 
no  later  than  July  24,  2000.  Under  the 
Plan,  the  NASD  is  to  fully  convert  the 
Nasdaq  market  to  decimal  pricing  no 
later  than  April  9,  2001.  Before  full 
implementation,  Nasdaq  is  also  to 
commence  a  decimal  pricing  pilot 
program  for  10-15  Nasdaq  issues  on  or 


before  March  12,  2001.  Recently, 
Nasdaq  also  determined  to  add  a  second 
decimal  phase-in  of  approximately  100-t- 
additional  Nasdaq  securities  on  March 
26, 2001. 

In  preparation  for  decimal  pricing,  the 
NASD  proposes  to  amend  certain  of  its 
rules  that  contain  fractions  through  the 
addition  of  language  and  decimal-based 
values  so  as  to  govern  trading  activity  in 
securities  that  transition  from  fractional 
to  decimal  pricing  under  the  Plan.  After 
Nasdaq's  fidl  implementation  of 
decimal  pricing,  Nasdaq  will 
automatically  remove,  where 
appropriate,  any  remaining  fractional 
references  in  its  rules.^ 

Specifically,  Nasdaq  is  proposing  to 
amend  the  following:  IM-2110-2 
(Trading  Ahead  of  Customer  Limit 
Order);  IM-3350  (Short  Sale  Rule)  and 
NASD  Rule  4632  (Transaction 
Reporting).  A  simunary  of  the  proposed 
changes  is  provided  below: 

IM-221 0-2.  Trading  Ahead  of  Customer 
Limit  Order 

NASD  IM-2110-2  ("Manning 
Interpretation"  or  "Interpretation")  is 
amended  to  add  language  indicating 
that  the  Tninimuin  amount  of  price 
improvement  that  an  NASD  member 
holding  an  unexecuted  limit  order  in  a 
decimal-priced  Nasdaq  Nationiil  Market 
("NNM")  or  SmallCap  security  must 
provide  when  executing  an  incoming 
order  in  that  same  security  to  avoid  a 
violation  of  the  Interpretation  is  $0.01. 
The  Interpretation  is  also  amended  to 
incorporate  the  price  improvement 
standard  for  NMS  and  SmallCap 
securities  trading  in  fi^ctions  currently 
contained  in  NASD  Notice  to  Members 
97-57  ("NTM  97-57"). 

The  Manning  Interpretation  is 
designed  to  ensure  that  customer  limit 
orders  are  executed  in  a  fair  manner  and 
at  similar  prices  at  which  a  firm  has 
indicated  it  is  willing  to  trade  for  its 
own  account.  To  provide  customers 
with  the  greatest  opportunity  to  have 
their  orders  executed,  NASD's  Manning 
Interpretation  requires  NASD  member 
firms  to  provide  a  minimtim  level  of 
price  improvement  to  incoming  orders 
in  NMS  and  SmallCap  securities  if  the 
firm  chooses  to  trade  as  principal  with 
those  incoming  orders  at  prices  superior 
to  customer  limit  orders  they  currently 
hold.  If  a  firm  fails  to  provide  the 
minimum  level  of  price  improvement  to 
the  incoming  order,  the  firm  must 


'  Obviously,  many  NASD  Rules  and 
interpretations  do  not  contain,  and  are  not  enforced 
based  on,  any  particular  fractional  value.  Nothing 
in  Nasdaq's  move  to  decimal  pricing  should  be 
construed  as  relieving  NASD  members  from  their 
ongoing  obligation  to  comply  with  all  current 
NASD  Rules. 
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execute  its  held  customer  limit  orders. 
Generally,  if  a  firm  fails  to  provide  the 
requisite  amount  of  price  improvement 
and  also  foils  to  execute  its  held 
customer  limit  orders,  it  is  in  violation 
of  the  Manning  Interpretation. 
Currently,  the  minimum  price 
improvements  necessary  to  avoid  a 
Manning  violation,  as  outlined  in  NTM 
97-57,  are: 

•  If  actual  spread  is  greater  than  Vie 
of  a  point  =  Firm  must  price  improve 
incoming  order  by  at  least  a  Vie.  For 
stocks  priced  under  $10,  (which  are 
quoted  in  32nds)  the  firm  must  price 
improve  by  at  least  ^/%4. 

•  If  actual  spread  is  the  minimiiTn 
quotation  increment  =  Firm  must  price 
improve  incoming  order  by  one-half  the 
minimum  quotation  increment. 

In  a  decimal  environment,  Nasdaq  is 
proposing  the  following  Manning  price 
improvement  standards  for  NNM  and 
SmallCap  securities: 

•  A  firm  must  always  price  improve 
an  incoming  order  by  at  least  $0.01.* 

Please  note  that  for  securities  quoting 
in  decimals,  there  would  no  longer  be 
any  differentiation  between  the  amoimt 
of  price  improvement  required  and  the 
price  of  a  particular  security. 

Nasdaq  chose  to  propose  the  $0.01 
price  improvement  standard  for 
securities  quoting  in  decimals,  taking 
the  view  that  the  current  Vie  price 
improvement  values  contained  in  NTM 
97-57  discussing  the  Interpretation 
generally  approximate  today's  minimum 
quotation  increment  for  most  Nasdaq 
seciuities.^  One  exception  to  this 
approach  is  in  the  area  of  Manning  price 
improvement  when  the  spread  equals 
the  minimum  quote  increment. 
Recognizing  that  retaining  Manning's 
current  "V2  the  spread"  price 
improvement  alternative  standard  when 
the  spread  equals  the  minimum  quote 
increment  would  result  in  a  firm  being 
able  to  price  ahead  of  a  customer  order 
for  V2  a  penny  ($0,005),  Nasdaq  has 
determined  to  strengthen  that  standard 


*  Pursuant  to  the  terms  of  the  Implementation 
Plan,  the  minimum  quotation  increment  for  Nasdaq 
securities  (both  National  Market  and  SmallCap)  at 
the  outset  of  decimal  pricing  is  SO.Ol.  As  such, 
Nasdaq  will  only  display  priced  quotations  to  two 
places  beyond  the  decimal  point  (to  the  penny). 
Quotations  submitted  to  Nasdaq  that  do  not  meet 
this  standard  will  be  rejected  by  Nasdaq  systems. 
See  Securities  Exchange  Act  Release  No.  43876 
(January  23.  2001)  (SR-NASD-01-07). 

^Originally.  Nasdaq's  Manning  Interpretation 
required  that  firm  price  improve  an  incoming  order 
by  the  then  minimum  trade  reporting  increment  of 
'/twth.  See  NASD  NTM  94-43  (June  5.  1995).  In 
response  to  changing  market  conditions,  including 
a  move  to  a  '/,«  minimum  quote  increment.  Nasdaq 
adopted  the  current  v,b  price  improvement 
standard.  See  NASD  NTM  97-57  (September  1997); 
Securities  Exchange  Act  Release  No.  39049 
(September  10.  1997).  62  FR  48912  (September  17. 
1997)  (SR-NASD-97-66). 


and  propose  a  rule  that  would  always 
require  at  least  a  penny  price 
improvement  before  executing  ahead  of 
a  held  customer  limit  order.  Nasdaq 
believes  that  given  the  size  of  the  new 
decimal  quotation  increment,  uniform 
price  improvement  of  a  penny, 
particularly  for  stocks  that  are  already 
trading  with  a  penny  spread,  is  an 
appropriate  price  improvement  standard 
for  the  initiation  of  decimal  pricing. 

As  contemplated  in  the  Plan,  Nasdaq 
and  NASD  Regulation  will  closely 
monitor  the  protection  of  customer  limit 
orders  during  the  implementation  of 
decimal  pricing  in  the  Nasdaq  market 
and  will  analyze  and  evaluate  trading 
activity  to  determine  if  future  changes  to 
the  price  improvement  standard  are 
warranted. 

IM-3350.  Short  Sale  Rule 

The  Interpretative  Material  is 
amended  to  add  language  indicating 
that  when  the  current  best  bid  in  a 
decimalized  NNM  security  is  lower  than 
the  preceding  best  bid  in  Uiat  security, 
a  "legal"  short  sale  must  be  executed  at 
a  price  at  least  $0.01  above  the  current 
bid. 

NASD's  Short  Sale  Rule  requires  that 
no  member  execute  a  short  sale  in  an 
NNM  security  for  a  customer  or 
proprietary  account  at  or  below  the 
ciurent  best  bid  (unless  operating 
pursuant  to  an  exemption  to  the  rule) 
when  the  current  best  bid  is  below  the 
preceding  best  bid  in  the  security. 
Under  the  cmrrent  rule,  a  valid  short  sale 
in  an  NNM  security  must  be  executed  at 
the  following  specified  amounts  above 
the  current  bid  in  a  down  market: 

•  Spread  Vie  or  greater  =  Legal  Short 
Sale  must  be  executed  at  least  Vie  above 
current  inside  bid. 

•  Spread  less  than  Vie  =  Legal  Short 
Sale  must  be  executed  at  price  equal  or 
greater  than  current  inside  offer. 

In  a  decimal  environment,  Nasdaq 
proposes  the  following  standard  for 
"legal"  short  sales: 

•  A  valid  short  sale  on  a  down  bid 
would  have  to  be  executed  at  least  $0.01 
above  the  current  inside  bic^- 

Nasdaq  chose  to  propose  the  $0.01 
price  improvement  standard  for  legal 
short  sales  in  decimalized  securities  in 
a  down  market  taking  the  view  that  the 
current  Vieth  values  contained  in  the 
short  sale  rule  generally  approximate 
today's  minimum  Vtsth  quotation 
increment  for  most  Nasdaq  securities. 

As  contemplated  in  the  Plan,  Nasdaq 
and  NASD  Regulation  will  closely 
monitor  the  operation  of  the  short  sale 
rule  in  Nasdaq's  decimal  environment 
and  will  analyze  and  evaluate  trading 
activity  to  determine  if  the  short  sale 
price  improvement  standard  adopted 


here  adequately  advances  the  market 
quality  goals  of  the  rule. 

Rule  4632    Transaction  Reporting 

The  Rule  is  amended  to  provide 
alternative  reporting  examples  for 
securities  trading  in  decimals. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b)(6)  of  the 
Act  ^  in  that  it  is  designed  to  promote 
just  and  equitable  principles  of  trade, 
foster  cooperation  and  coordination 
with  persons  engaged  in  regulating, 
clearing,  settling,  processing 
information  with  respect  to  and 
facilitating  transactions  in  securities, 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Efiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

A.  by  order  approve  such  proposed 
rule  change,  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

Nasdaq  has  requested  accelerated 
approval  of  the  proposed  rule  change. 
While  the  Commission  will  not  grant 
accelerated  approval  at  this  time,  the 
Commission  will  consider  granting 
accelerated  approval  of  the  proposal  at 
the  close  of  an  abbreviated  comment 
period  of  15  days  from  the  date  of 
publication  of  tbe  proposal  in  the 
Federal  Register. 


IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  tbe 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Association. 
All  submissions  should  refer  to  file 
number  SR-NASD-01-09  and  should  be 
submitted  by  February  20,  2001. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  01-2850  Filed  2-1-01;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43879;  File  No.  SR-NYSE- 
00-32] 

Self-Regulatory  Organizations;  Notice 
of  HIIng  of  Amendment  No.  1  to  a 
Proposed  Rule  Change  by  the  New 
York  Stock  Exchange,  Inc.  Relating  to 
Shareholder  Approval  of  Stock  Option 
Plans 

January  24,  2001. 

Pursuant  to  Section  19fb){l)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  January 
19,  2001,  the  New  York  Stock  Exchange, 
Inc.  ("Exchange"  or  "NYSE")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
an  amendment  to  the  proposed  nile 
change  ^  as  described  in  Items  I,  n,  and 


n  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

In  this  amendment,  the  Exchange 
proposes  two  modifications  to  the 
Notice.  First,  the  Exchange  proposes  to 
extend  the  efi'ectiveness  of  the 
amendments  to  Sections  312.01,  312.03 
and  312.04  of  the  Exchange's  Listed 
Oimpany  Manual  with  respect  to  the 
definition  of  a  "broadly-based"  stock 
option  plan,  which  amendments  were 
approved  by  the  Commission  on  a  pilot 
basis  ("Pilot")  on  June  4. 1999,*  until 
September  30,  2001. ^  Second,  the 
Exchange  proposes  to  amend  Section 
312.04,  which  defines  the  term  "broadly 
based."  Specifically,  the  Exchange 
proposes  to  amend  the  requirements 
regarding  awards  granted  under  broadly 
based  plans.  The  text  of  the  proposed 
rule  change  follows.  Additions  are 
italicized;  deletions  are  [bracketed]. 

3 1 2 .00    Shareholder  Approval  Policy 

312.04    For  the  purpose  of  Para.  312.03: 

***** 

(h)  A  Plan  is  "broadly-based"  if, 
pursuant  to  the  terms  of  the  Plan: 

at  least  a  majority  of  the  company's 
full-time  employees  in  the  United 
States,  who  are  "exempt  employees,"  as 
defined  under  Fair  Labor  Standards  Act 
of  1938,  are  eligible  to  receive  stock  or 
options  under  the  Plan;  and 

at  least  a  majority  of  the  shares  of 
stock  or  shares  of  stock  underlying 
options  awarded  under  the  Plan[,] 
during  any  three  year  period  [the  shorter 
of  the  three-year  period  commencing  on 
the  date  the  Plan  is  adopted  by  the 
company  or  the  term  of  the  Plan,]  must 
be  awarded  to  employees  who  are  not 
officers  or  directors  of  the  company. 


»15  U.S.C.  78o-3(b)(6). 


'  17  CFR  200.30-3(a)(12). 

>  15  U.S.C.  788(b)(1). 

2  17CFR240.19b-4. 

^  The  Exchange  submitted  the  proposed  rule 
change  on  July  13.  2000.  which  was  published  in 
the  Federal  Register  on  August  10.  2000.  See 


Securities  Exchange  Act  Release  No.  43111  (August 
2,  2000),  65  FR  49046  ("Notice"). 

-*  Securities  Exchange  Act  Release  No.  41479.  64 
FR  31667  (June  11. 1999).  The  Pilot  was  originally 
scheduled  to  expire  on  September  30.  2000.  On 
September  22.  2000.  the  Pilot  was  extended  through 
November  30.  2(XX)  to  accommodate  an  extended 
comment  period  for  the  Notice.  See  Securities 
Exchange  Act  Release  No.  43329.  65  FR  58833 
(October  2.  2000).  On  November  30.  2000,  the  Pilot 
was  further  extended  until  February  28.  2000.  See 
Securities  Exchange  Act  Release  No.  43647 
(November  30,  2000).  65  FR  77407  (December  11. 
2000). 

5  The  Exchange  originally  proposed  a  three-year 
extension.  5ee  Notice,  note  3  supra. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  cbange  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

In  the  Notice,  the  Exchange  requested 
a  three-year  extension  of  the  Pilot  to 
permit  additional  industry  discussion  of 
the  issues,  while  at  the  same  time 
enabling  the  Exchange  to  continue  to 
study  the  experience  of  NYSE  listed 
companies  and  their  investors  under  the 
broadly-based  plan  rules  contained  in 
the  Pilot.  Following  receipt  of 
comments  from  interested  persons  and 
discussion  with  the  SEC  staff,  the 
Exchange  is  amending  its  proposed  to 
shorten  the  extension  request  so  that  the 
Pilot  will  expire  on  September  30,  2001. 

Several  commenters  on  the  Pilot  also 
expressed  concern  that  the  second  part 
of  the  broadly  definition,  which  focuses 
on  actual  grants  made  under  a  plan 
during  either  the  first  three  years  of  a 
plan  or  the  life  of  a  plan  if  shorter  than 
three  years,  does  not  protect  against 
actions  the  company  may  take  after  the 
first  three  years.  The  Commission  staff 
also  noted  this  issue  in  its  order 
approving  the  Pilot.^ 

hi  a  letter  to  the  Commission  dated 
March  11,  1999,^  the  Exchange 
explained  that  the  three-year 
formulation  was  primarily  intended  to 
avoid  imposing  a  one-year  test.  The 
Exchange  further  stated  that  it 
anticipated  that  companies  would  not 
change  their  policies  after  the  first  three 
years  of  a  plan.  While  the  Exchange 
maintains  this  opinion,  it  also  is  willing 
to  remove  any  lingering  concern  over 
this  issue  by  amending  the  rule  to 
specify  that,  in  order  to  be  "broadly 


*See  note  4  supra. 

'  See  letter  from  James  E.  Buck.  Senior  Vice 
President  and  Secretary.  NYSE,  to  )onathan  G.  Katz. 
Secretary.  SEC.  dated  March  11. 1999  (Amendment 
No.  2  to  File  No.  SR-NYSE-98-32.  in  which  the 
^4YSE  proposed  the  pilot  period  for  the  proposed 
rule  change  and  responded  to  the  comment  letters 
received  from  interested  persons). 
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based,"  at  least  a  majority  of  the  shares 
of  stock  or  shares  of  stock  underlying 
options  awarded  under  a  plan  during 
any  three  year  period  must  be  awarded 
to  employees  who  are  not  officers  or 
directors  of  the  company.  Natiually,  this 
refers  to  periods  of  three  consecutive 
years,  and  is  a  continuing  requirement 
that  should  be  applied  on  a  rolling 
three-year  basis  by  plans  with  terms 
longer  than  three  years.  In  the  event  that 
a  plan  is  implemented  with  a  stated 
term  shorter  than  three  years,  awards 
should  be  made  in  a  way  that  would 
meet  the  rule  criteria  during  such 
shorter  period. 

2.  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)(5)  of  the  Act,*  which 
requires,  among  other  thins,  that  an 
exchange's  rules  be  designed  to  promote 
just  and  equitable  principles  of  trade,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  &ee  and  open  market 
and  a  national  market  system  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  tbe  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposal. 

m.  Date  of  EfifectivenesB  of  the 
Proposed  Rule  Change  and  nming  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Conunission  may  designated  up 
to  90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regiUatory 
organization  consents,  the  Commission 
will: 

(a)  by  order  approve  such  pro(>osed 
rule  change,  or 

(b)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

In  this  regard,  the  Exchange  consents 
to  an  extension  of  the  time  period  for 


Commission  action  to  February  28, 
2001. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  amendment  is 
consistent  with  the  requirements  of  the 
Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street.  NW.,  Washington,  DC  20549- 
06009.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  bom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  AU 
submissions  should  refer  to  File  No. 
SR-NYSE-00-32  and  should  be 
submitted  by  February  23,  2001. 

For  the  Conunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  01-2815  Filed  2-1-01;  8:45  am) 
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SECURmES  AND  EXCHANGE 
COMMISSION 

[nslaan  No.  34-43880;  RIa  No.  SR-NYSE- 
00-83] 

SaH-Regulatory  Organizations;  NoUca 
of  Filing  and  hnmadlata  Eftactlvanass 
of  Propoaad  Rula  Change  by  the  New 
York  Stock  Exchange,  Inc.  Relating  to 
tha  Expanskm  of  the  Maximum  Share 
Siza  Parameter  for  Single  Orders 
Entered  Into  the  SuparOot  System 

January  23.  2001. 

Pursuant  to  section  19(b)(1)  of  the 
Seciuities  Exchange  Act  of  1934 
("Act")  1  and  rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
29,  2000,  the  New  York  Stock  Exchange, 
Inc.  ("NYSE"  or  "Exchange  ")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 


in  Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
On  January  10,  2001,  the  Exchange 
amended  its  proposal. ^  Pursuant  to  rule 
19b-4(f)(5),'»  the  Exchange  has 
designated  this  proposal  as  one  effecting 
a  change  in  an  existing  order-entry  or 
trading  system  of  a  self-regulatory 
organization  that  does  not:  (1) 
Significantly  affect  the  protection  of 
investors  or  the  public  interest,  (2) 
impose  any  significant  burden  on 
competition,  or  (3)  significantly  have 
the  effect  of  limiting  tbe  access  to  or 
availability  of  the  system.  As  Such,  the 
proposed  rule  change  is  immediately 
effective  upon  the  Commission's  receipt 
of  this  filing,  as  amended.^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  expands  to 
one  million  shares  the  maximiun  share 
size  parameter  for  single  orders  entered 
into  the  SuperDot  System  ("SuperDot 
System"  or  "SuperDot").6 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below  and  is 
set  forth  in  Sections  A,  B,  and  C  below. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange's  SuperDot  System 
provides  automated  order  routing  and 
reporting  services  to  facilitate  the  timely 
and  effective  transmission,  execution, 
and  reporting  of  market  and  limit  orders 
on  the  Exchange.  Pursuant  to  Exchange 


•15U.S.C78«[bM5). 


» 17  CFR  200.3O-3(a)(12). 
•  15  U.S.C  78«(b)(l). 
»17CFR240.19b-4. 


^  See  Letter  from  James  E.  Buck.  Senior  Vice 
President  and  Secretary,  NYSE,  to  Jack  Drogin, 
Assistant  Director,  Division  of  Market  Regulation, 
Commission,  dated  January  10,  2001  ("Amendment 
No.  1").  In  Amendment  No.  1.  the  Exchange 
reduced  the  proposed  rmmimnin  SuperDot  System 
share  size  parameter  from  three  million  shares  to 
one  million  shares. 

*  17  CTR  240.19b-4(f)(5). 

^  For  purposes  of  calculating  the  60-day 
abrogation  period,  the  Conunission  considers  the 
period  to  begin  as  of  the  date  the  Exchange  filed 
Amendment  No.  1,  January  10,  2001. 

*  See  Amendment  No.  1  supra  note  3. 


Rule  123B(a),  members  and  member 
organizations  may  utilize  the  SuperDot 
System  to  transmit  orders  of  such  size 
as  the  Exchange  may  specify  from  time 
to  time. 

The  purpose  of  this  filing  is  to  amend 
the  maximum  share  size  parameter  for 
single  market  and  limit  orders  entered 
into  the  SuperDot  System.  Currently, 
single  market  orders  up  to  30,099  shares 
and  single  limit  orders  up  to  99,999 
shares  may  be  entered  into  the  SuperDot 
System.  The  Exchange  proposes  to 
increase  the  maximum  order  size  for 
both  market  and  limit  orders  to 
1,000,000  shares. '^  The  increase  in 
maximum  order  size  would  become 
effective  in  two  stages,  with  an  initial 
increase  to  500,000  shares,  followed  in 
six  months  by  an  increase  to  1,000,000 
shares. 

The  Exchange  believes  that  the 
proposed  increase  will  provide  many 
benefits  to  users  of  the  SuperDot 
System.  Specifically,  the  NYSE  believes 
that  the  proposal  will  facilitate  openings 
and  closings  by  increasing  the  number 
of  shares  that  can  be  accommodated, 
especially  in  initial  public  offerings.  In 
addition,  the  NYSE  notes  that  the 
proposal  will  eliminate  the  need  for 
firms  and  institutions  to  break  up  large 
orders  to  make  them  SuperDot  eligible; 
streamline  the  cancel  and  replace 
process;  and  eliminate  some  of  the 
paper  from  the  floor,  which  will  support 
the  goal  of  having  a  "paperless"  floor. 
According  to  the  NYSE,  the  proposed 
increase  will  also  be  compatible  with 
tha  maximum  share  size  capabilities  of 
the  NYSE's  Broker  Booth  Support 
System.  In  addition,  the  NYSE  states 
that  the  proposal  would  help  to 
facilitate  the  electronic  capture  of  orders 
as  required  by  Exchange  Rule  123.^ 

2.  Statutory-  Basis 

The  basis  imder  the  Act  for  the 
proposed  rule  change  is  the  requirement 
under  Section  6(b)(5)  of  the  Act«  that  an 
exchange  has  rules  that  are  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system  and,  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 


^  See  Amendment  No.  1.  supra  note  3. 

"See  Securities  Exchange  Act  Release  No.  43689 
(December  7,  2000),  65  FR  79145  (December  18. 
2000)  (order  approving  File  No.  SR-NYSE-98-25). 

9 15  U.S.C.  78f[b)(5). 


C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
not  received  written  comments  on  the 
proposed  rule  change,  not  necessary  or 
appropriate  in  furthering  of  the 
purposes  of  the  Act. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Act  and  subparagraph  (f)(5)  of 
Rule  19b-4  thereimder  because  it 
institutes  a  change  in  an  existing  order- 
entry  or  trading  system  that  (1)  does  not 
significantly  affect  the  protection  of 
investors  or  the  public  interest;  (2)  does 
not  impose  any  significant  burden  on 
competition;  and  (3)  does  not  have  the 
effect  of  limiting  access  to  or  availability 
of  the  system.  Any  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE. 

All  submissions  should  refer  to  the 
File  No.  SR-NYSE-00-63  and  should  be 
submitted  by  February  23,  2001. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  01-2816  Filed  2-1-01;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43886;  Hie  No.  SR-NYSE- 
00-60] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  New  York  Stock  Exchange,  Inc. 
Amending  NYSE  Rule  416, 
Questionnaires  and  Reports 

January  25,  2001. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  ^  and  rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
21,  2000,  the  New  York  Stock  Exchange, 
Inc.  ("NYSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Sulistance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  amends 
existing  NYSE  Rule  416 
("Questionnaires  and  Reports").  The 
amendment  will  give  the  Exchange 
general  authority  to  require  members 
\nd  member  organizations  to  submit,  on 
an  ongoing  basis,  certain  data  in  a 
prescribed  manner  and  form.  Below  is 
the  text  of  the  proposed  rule  change. 
Proposed  new  language  is  italicized; 
proposed  deletions  are  in  brackets. 
***** 

Questionnaires  and  Reports 

Rule  416.  (a)  Each  member  and 
member  organization  shall  submit  to  the 
Exchange  at  such  times  as  may  be 
designated  in  such  form  and  within 
such  time  period  as  may  be  prescribed 
such  information  as  the  Exchange 
deems  essential  for  the  protection  of 
investors  and  the  public  interest. 

(b)  Unless  a  specific  temporary 
extension  of  time  has  been  granted, 
there  shall  be  imposed  upon  each 


10 17  CFR  200.30-3(a)(12). 
>  15  U.S.C.  78s(b)(l). 
M7CFR240.19b-4. 
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member  or  member  organization 
required  to  file  reports  pursuant  to  this 
Rule,  a  fee  of  $500  ^  for  each  day  that 
such  report  is  not  filed  in  the  prescribed 
time.  Requests  for  such  extension  of 
time  must  be  submitted  to  the  Exchange 
at  least  three  business  days  prior  to  the 
due  date. 

(c)  Any  report  filed  pursuant  to  this 
Rule  containing  material  inaccuracies 
shall,  for  purposes  of  this  Rule,  be 
deemed  not  to  have  been  filed  until  a 
corrected  copy  of  the  report  has  been 
resubmitted. 

Supplementary  Material: 

.10    Member  organizations  may  be 
required  to  provide  financial  and 
operational  reports  as  required  by 
paragraph  (a)  of  this  Rule  for  affiliated 
organizations/including  but  not  limited 
to,  persons  referred  to  in  Rules  321  and 
322. 

.20    Each  member  and  member 
organization  shall,  on  an  ongoing  basis 
and  in  such  fonnat  as  the  Exchange 
may  require,  submit  to  the  Exchange,  or 
its  designated  agent,  prescribed  data  of 
the  member  or  member  organization, 
and  of  any  broker-dealer  that  is  a  party 
to  a  carrying  agreement  with  a  member 
or  member  organization  pursuant  to 
NYSE  Rule  382. 

(See  also  Rule  382.) 
Carrying  Agreements 

Rule  382. 

(a)  No  change. 

(b)  No  change. 

(c)  No  change. 

(d)  No  change. 

(e)  No  change. 

(f)  No  change. 

(See  also  Rules  342,  [and]  401,  and  416) 


n.  Self-Regvlatory  Organization's 
Statement  of  the  Purpcise  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commisison,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
palces  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

NYSE  Rule  416  authorizes  the 
Exchange  to  require  members  and 
member  organizations  to  submit 
prescribed  information  that  the 
Exchange  believes  to  be  essential  for  the 
protection  of  investors  and  the  public 
interest.  NYSE  rule  416  has  been  used 
to  require  the  periodic  submittal  of 
specific  predefined  financial, 
operational,  and  other  information 
necessary  for  an  effective  evaluation  of 
a  member's  or  member  organization's 
compliance  with  applicable  rules  and 
regidations.  NYSE  rule  416  has  also 
been  used  to  prepare  the  membership 
for  specific  initiatives  such  as 
participation  in  Year  2000  Testing  and 
the  conversion  to  Decimalization. 

Under  proposed  rule  416.20,  the 
Exchange  may  require  members  and 
member  organizations  to  submit  data, 
on  an  ongoing  basis  (e.g.,  daily, 
monthly,  quarterly)  and  in  such  format 
as  the  Exchange  may  require.*  Further, 
the  proposed  rule  change  provides  that 
members  and  member  organizations  that 
clear  and  settle  transactions  may  be 
required  to  provide  data  regardhig  both 
their  own  business  as  well  as  the 
business  of  firms  that  introduce  to  them 
pursuant  to  NYSE  Rule  382  ("Canying 
Agreements").  NYSE  rules  382  and  416 
would  be  cross-referenced  to  highlight 
their  interaction  in  this  regard. 

The  Exchange  believes  mat  the 
authority  provided  under  proposed  rule 
416.20,  while  broad  in  nature,  is 
necessary  to  facilitate  the  participation 
of  members  and  member  organizations 
in  an  industry-wide  regulatory  initiative 
with  respect  to  clearing  firms.  This 
initiative  wiU  be  coordinated  by  a 
committee  that  includes  the  Exchange, 
the  Commission,  National  Association 
of  Securities  Dealers  Regulation,  Inc., 
Seciirities  Industry  Association,  several 
member  organizations,  and  other 
securities  industry  representatives.  The 
committee  has  developed  a  broker- 
dealer  reporting  system  intended  to  help 
identify  potential  sales  practice 
violations,  particularly  those  associated 
with  low-priced  microcap  issues.  Under 
the  clearing  firm  initiative,  data  will  be 
submitted  to  a  processing  center  that 
will  organize  it  according  to  exception 


'  See  Securities  Exchange  Act  Release  No.  43847 
(January  16.  2001)  (SR-NYSE-00-59).  (increasing 
from  SlOO  to  S500  the  late  Bling  fee  charged  to 
members  and  member  organizations  for  the  failure 
to  submit  information  on  a  timely  basis). 


'*On  January  22,  2001,  in  a  talephone 
conversation  between  Donald  van  Weezel, 
Managing  Director,  Regulatory  Afliairs,  Exchange, 
and  Heidi  Pilpel,  Special  Counsel,  Commission,  the 
Exchange  represented  that  it  anticipates  requesting 
members  and  member  organizations  to  submit  raw 
data  electronically. 


parameters  established  by  the  Exchange 
and  other  self-regulatory  organizations 
("SROs"). 

The  required  data  will  initially 
include,  at  minimum,  various  raw 
statistical  data  pertaining  to  cancelled 
trades.  It  is  intended  that  additional 
data  will  be  required  at  future  dates. 
Once  the  reporting  system  is  fully 
operational,  it  is  expected  that  the  trade 
information  collected  pursuant  to  this 
initiative  will  serve  as  an  early  warning 
system  to  "red  flag"  unusual  trading 
patterns. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange,  and  in  particular, 
with  the  requirements  of  sections  6(b)(5) 
of  the  Act,'*  which  requires,  among  other 
things,  that  the  rules  of  an  exchange  be 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  national  market  system,  and  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  ihe  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  wall: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 


'  15  U.S.C  78f{b)(5). 
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IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-NYSE-00-60  and  should  be 
submitted  by  February  23,  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  the  delegated 
authority.* 

Margaret  H.  McFariand, 

Deputy  Secretary. 

[FR  Doc.  01-2819  Filed  2-1-01;  8:45  am] 
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Introduction 

On  Jime  30.  2000,  the  Pacific 
Exchange,  hic.  ("PCX")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereimder,^  a  proposal  to  increase  the 
maximum  size  of  equity  and  index 
option  contracts  that  may  be  designated 


•17  CFR  200.30-2(a)(12). 
>15U.S.C.  788(b)(1)- 
»17CFRZ40.19b-4. 


for  automatic  execution  to  one  himdred 
contracts.  On  November  15,  2000,  the 
PCX  rule  proposal  was  published  for 
public  comment  in  the  Federal 
Register.3  On  November  28,  2000,  the 
American  Stock  Exchange  UX 
("Amex")  also  filed  a  similar  proposed 
rule  change  to  increase  to  one  hundred 
the  maximum  permissible  nvimber  of 
equity  and  index  option  contracts  in  an 
order  executable  through  its  automatic 
execution  system.  On  December  13, 
2000,  the  Ainex  rule  proposal  was 
published  for  comment  in  the  Federal 
Register.'*  The  Commission  received  no 
comments  on  either  the  PCX  or  the 
Amex  proposal.  This  order  approves  the 
PCX  and  the  Amex  proposed  rule 
changes. 

n.  Description  of  the  Proposed  Rule 
Changes 

A.  PCX  Proposal 

The  PCX's  Automatic  Execution 
System  ("Auto-Ex")  automatically 
executes  public  customer  market  and 
marketable  limit  orders  within  certain 
size  parameters.  PCX  Rule  6.87(b) 
currently  provides  that  the  Options 
Floor  Trading  Committee  ("OFTC") 
shall  determine  the  size  of  orders  that 
are  eligible  to  be  executed  through 
Auto-Ex.  The  rule  further  provides  that 
although  the  OFTC  may  change  the 
order  size  parameters  on  an  issue-by- 
issue  basis,  the  maximum  order  size  for 
execution  through  Auto-Ex  is  seventy- 
five  contracts  for  both  equity  and  index 
options.*  The  PCX  is  now  proposing  to 
increase  the  maximum  size  of  option 
orders  that  are  eligible  for  automatic 
execution,  subject  to  designation  by  the 
OFTC  on  an  issue-by-issue  basis,  to  one 
himdred  contracts.^ 

The  PCX  believes  that  these  changes 
will  help  it  meet  the  changing  needs  of 
customers  in  the  marketplace  and  give 
the  PCX  better  means  of  competing  with 
other  options  exchanges  for  order  flow, 
particularly  in  multiply  traded  issues. 
The  PCX  also  believes  that  increasing  to 
one  hundred  the  number  of  option 


contracts  executable  through  Auto-Ex 
will  enable  the  PCX  to  more  effectively 
and  efficiently  manage  increased  order 
flow  in  actively  traded  options  issues 
consistent  with  its  obligations  under  the 
Act.  In  addition,  the  PCX  indicates  that 
this  increase  should  bring  the  speed  an 
deficiency  of  automated  execution  to  a 
greater  number  of  retail  orders.  The  PCX 
further  believes  that  it  should  have 
flexibility  to  compete  for  order  flow 
with  other  exchanges  without  being 
limited  to  responding  to  increases  in 
automatic  execution  eligibility  levels 
initiated  by  those  other  exchanges.^ 

The  PCX  represents  that  it  believes 
that  the  increase  will  not  expose  Auto- 
Ex  to  risk  of  failure  or  operational 
breakdown.  The  PCX  further  represents 
that  it  believes  that  its  systems  capacity 
is  sufficient  to  accommodate  the 
increased  number  of  automatic 
executions  anticipated  to  result  from 
implementation  of  this  proposal. 

B.  Amex  Proposal 

The  Amex's  Automatic  Execution 
System  ("AUTO-EX")  automatically 
executes  public  customer  market  and 
marketable  limit  orders  in  options  at  the 
best  bid  or  offer  displayed  at  the  time 
the  order  is  entered  into  the  Amex 
Order  File  ("AOF").  Generally,  public 
customer  market  and  marketable  limit 
orders  for  up  to  seventy-five  options 
contracts  may  be  automatically  executed 
through  the  Amex's  AUTO-EX  system." 
Recently,  AOF,  which  handles  limit 
orders  routed  to  the  specialist's  book  as 
well  as  those  orders  routed  to  AUTO- 
EX,  was  increased  to  allow  for  the  entry 
of  orders  of  up  to  250  options 
contracts. »  Because  AUTO-EX  is  only 
allowed  to  execute  equity  option  orders 
and  index  orders  of  up  to  seventy-five 
contracts,  any  market  and  marketable 
limit  orders  for  between  seventy-five 
and  250  option  contracts  are  generally 


3  See  Securities  Exchange  Act  Release  No.  43519 
(November  3.  2000).  65  FR  69112. 

*  See  Securities  Exchange  Act  Release  No.  43660 
(December  4.  2000),  65  FR  77942. 

» See  Securities  Exchange  Act  Release  No.  43518 
(November  3.  2000).  65  FR  69111  (November  15, 
2000)  (approving  PCX  proposal  to  increase  the 
maximum  size  of  index  and  equity  option  orders 
that  may  be  automatically  executed  from  fifty  to 
seventy-five  contracts). 

^The  PCX  notes  that,  pursuant  to  PCX  Rule 
6.86(g).  if  the  OFTC  determines,  pursuant  to  PCX 
Rule  6.87(b),  that  the  size  of  orders  in  an  issue  that 
are  eligible  to  be  executed  on  Auto-Ex  will  be 
greater  than  twenty  contracts,  then  the  trading 
crowd  will  be  required  to  provide  a  market  depth 
for  manual  (non-electronic)  orders  in  that  greater 
amount,  as  provided  in  PCX  Rule  6.86(a). 


7  See  PCX  Rule  6.87(c)  (permitting  the  PCX  to 
match  the  maximum  size  of  orders  eligible  for 
automatic  execution  that  are  permitted  on  another 
options  exchange  in  multiply  traded  issues). 

■  See  Sectirities  Exchange  Act  Release  No.  43516 
(November  3,  2000),  65  FR  69079  (November  15, 
2000).  The  Amex  codified  its  rules  under  Amex 
Rule  933,  Commentary  .02.  regarding  the  maximum 
option  order  size  eligibility  for  its  AUTO-EX 
system.  While  the  maximum  permissible  number  of 
contracts  in  an  index  option  order  executable 
through  AUTO-EX  is  generally  seventy-five 
contracts,  there  are  three  exceptions:  the 
Institutional.  )apan  and  S&P  MidCap  400  Indices 
allow  ninety-nine  contract  orders.  The  Exchange 
proposes  to  increase  the  applicable  parameter  from 
ninety-nine  to  one  hundred  contracts  for  the 
Institutional,  Japan  and  S4P  MidCap  400  Indices  to 
eliminate  any  potential  for  confusion  over  the 
permissible  parameters  applicable  to  AUTO-EX 
eligible  orders  for  both  equity  and  index  options. 

B  See  Securities  Excharige  Act  Release  No.  42128 
(November  10,  1999),  64  FR  63836  (November  22, 
1999). 
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routed  by  the  AOF  to  the  specialist's 
book. 

The  Amex  proposes  to  amend 
Commentary  .02  under  Amex  Rule  933 
to  increase  the  maximum  AUTO-EX 
order  size  eligibility  for  equity  and 
index  option  contracts  orders  firom 
seventy-five  to  one  hundred  contracts. 
The  proposed  increase  in  permissible 
order  size  will  be  implemented  on  a 
case-by-case  basis  for  an  individual 
option  class  or  for  all  option  classes 
when  two  floor  governors  or  senior  floor 
officials  deem  such  as  increase 
appropriate.  Currently,  the  Amex  posts 
applicable  quote  size  parameters  on  its 
web  page.  Generally,  these  parameters 
provide  that  displayed  quotes  are  for 
twenty  contracts  for  equity  options  and 
for  thirty  contracts  for  index  options 
and  are  set  on  a  class-by-class  basis. 
However,  pursuant  to  Amex  Rule  958A, 
the  order  size  for  AUTO-EX  will  remain 
at  ten  contracts  for  equity  and  index 
options,  or  such  larger  size  currently  in 
effect  and  as  indicated  on  the  Amex's 
web  page.'" 

The  Amex  represents  that  it  has 
sufficient  systems  capacity  to 
accommodate  implementation  of  the 
proposed  increase  in  permissible  order 
size  and  that  AUTO-EX  has  been 
extremely  successful  in  enhancing 
execution  and  operational  efficiencies 
during  emergency  situations  and  during 
other  non-emergency  situations  for 
certain  options  classes.  The  Amex 
believes  that  permitting  automatic 
executions  of  orders  for  up  to  one 
hundred  contracts  will  enhance  its 
overall  operational  efficiency  and  give 
the  Amex  better  means  of  competing 
with  other  options  exchanges  for  order 
flow. 

m.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  PCX  and  the  Amex 
proposed  rule  changes  are  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and,  in  particular,  the 
requirements  of  Section  6  of  the  Act." 
Among  other  provisions.  Section  6(b)(5) 
of  the  Act  requires  that  the  rules  of  an 
exchange  be  designed  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  securities 


'"Amex  Rule  958A,  referred  to  as  the  'Finn 
Quote  Rule,"  requires  Exchange  specialists  to  sell/ 
buy  at  least  ten  contracts  at  the  offer/bid  which  is 
displayed  when  a  buy/sell  order  reaches  the  trading 
post  where  the  option  class  is  located  for  trading. 

' '  The  Commission  has  considered  the  proposed 
rule's  impact  on  efficiency,  competition  and  capital 
formation.  15  U.S.C.  7ac(^. 


transactions;  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system;  and  protect  investors  and  the 
public. '2 

While  increasing  the  maximum  order 
size  limit  from  seventy-five  to  one 
hundred  contracts  for  automatic 
execution  eligibility  by  itself  does  not 
raise  concerns  under  the  Act,  the 
Conunission  believes  that  this  increase 
raises  collateral  issues  that  the  PCX  and 
the  Amex,  respectively,  will  need  to 
monitor  and  address.  Increasing  the 
maximum  order  size  for  particular 
options  classes  will  make  a  larger 
number  of  option  orders  eligible  for  the 
PCX  and  the  Amex's  automatic 
execution  systems.  These  orders  may 
benefit  from  greater  speed  of  execution, 
but  at  the  same  time  create  greater  risks 
for  market  maker  participants.  Market 
makers  signed  onto  the  PCX's  Auto-Ex 
and  the  Amex's  AUTO-EX  systems  will 
be  exposed  to  the  financial  risks 
associated  with  larger-sized  orders  being 
routed  through  the  system  for  automatic 
execution  at  the  displayed  price.  When 
the  market  for  the  underlying  security 
changes  rapidly,  it  may  take  a  few 
moments  for  the  related  option's  price 
to  reflect  that  change.  In  the  interim, 
customers  may  submit  orders  that  try  to 
capture  the  price  differential  between 
the  imderlying  security  and  the  option. 
The  larger  the  orders  accepted  through 
each  automatic  execution  system,  the 
greater  the  risk  market  makers  must  be 
willing  to  accept.  The  Commission  does 
not  believe  that,  because  the  PCX's 
OFTC  determines  to  approve  orders  as 
large  as  one  himdred  contracts  as 
eligible  for  Auto-Ex,  tbe  OFTC  or  any 
other  PCX  committee  or  officials  should 
disengage  Auto-Ex  more  frequently  by, 
for  example,  declaring  a  "fast"  market. 
Similarly,  the  Commission  does  not 
believe  that,  because  Amex  floor 
governors  and  senior  floor  officials 
determine  to  approve  orders  as  large  as 
one  hundred  contracts  as  eligible  for 
AUTO-EX,  those  officials  or  any  other 
Amex  officials  or  Amex  committee 
should  disengage  AUTO-EX  more 
frequently,  for  example,  by  declaring  a 
"fast"  market.  Disengaging  the  PCX's  or 
the  Amex's  automatic  execution  system 
can  negatively  affect  investors  by 
making  it  slower  and  less  efficient  to 
execute  their  option  orders.  It  is  the 
Conmiission's  view  that  the  PCX  and 
the  Amex,  when  increasing  the 
maximum  size  of  orders  that  can  be  sent 
through  their  respective  automatic 
execution  systems,  should  not 
disadvantage  all  customers — the  vast 
majority  of  whom  enter  orders  for  less 


than  one  himdred  contracts — by  making 
their  automatic  execution  systems  less 
reliable. 

rv.  Conclusion 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  proposed 
rule  changes  are  consistent  with  the  Act 
and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange,  and,  in  particular, 
with  Section  6(b)(5).i 3 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,'"  and  the 
proposed  rule  changes  (SR-PCX-00-18 
and  SR-Amex-00-57)  are  approved. 

For  the  Commission,  by  the  Division  of 
Marlcet  Regulation,  pursuant  to  delegated 
authority. '5 

Margaret  H.  McFaiiand, 

Deputy  Secretary. 

[FR  Doc.  01-2814  Filed  2-1-01;  8:45  am] 

BILUNG  CODE  W10-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43898;  Hie  No.  SR-PCX- 
01-02] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Pacific  Exchange,  Inc.  Relating  to 
Electronic  Mali  Accounts 

(anuary  29,  2001. 

Piirsuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
{"Act"),»  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  January  3, 
2001,  the  Pacific  Exchange,  Inc.  ("PCX" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  Exchange.  Amendment 
No.  1  to  the  proposed  rule  change  was 
filed  on  January  5,  2001.  Amendment 
No.  2  to  the  proposed  rule  change  was 
filed  on  January  16,  2001.'  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 


'M5  U.S.C  78flb)(5). 


"Id. 

'<  14  U.S.C.  78srb)(2). 

'■>17CFR200.30-3(a)(12). 

•  15  U.S  C.  78s(b)(l). 

*17CFR240.19b-4. 

'  In  Amendment  Nos.  1  and  2,  the  PCX  changed 
the  filing  number  by  withdrawal  and  re-filing,  and 
corrected  numbering  and  captions  in  the  text  of  the 
proposed  rule  change.  See  letters  from  Hasan 
Abedi.  Attorney,  PCX,  to  Andrew  Shipe.  Attorney. 
Division  of  Market  Regulation.  Commission,  dated 
January  4,  2001  and  January  12.  2001  ("Amendment 
Nos.  1  and  2"). 
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I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

j  I  The  Exchange  is  proposing  to  adopt 
new  rules  requiring  all  members  and 
member  organizations  to  establish  with 
the  Exchange  an  Internet  electronic  mail 
account.  Below  is  the  text  of  the 
proposed  rule  change.  New  text  is  in 
italics. 


Pacific  Exchange,  Inic. 

Rules  of  the  Board  of  Governors 


H 


Rulel 

Memberships 

i  3083    Electronic  Mail  Address 

Rule  1.13    Each  member  organization 
must  maintain  with  the  PCX  an  Internet 
electronic  mail  account  for 
communication  with  the  PCX.  Each 
member  organization  must  update  its 
member  firm  contact  information  via 
the  electronic  mail  account  or  such 
other  means  as  prescribed  by  the  PCX. 
The  PCX  will  use  the  electronic  mail 
account  to  provide  member 
organizations  with  regulatory  bulletins, 
rule  adoption  notices,  and  other  official 
notices. 


Rules  of  the  Board  of  Directors  of  PCX 
Equities,  Inc. 


Rule  2 

Equity  Trading  Permits  and  Equity 
ASAPS 

1 1 7904Y    Electronic  Mail  Address 

I   Rule  2.26    Each  ETP  Holder,  Equity 
\lfkSAP  Holder  and  ETP  Firm  must 
'niaintain  with  the  PCX  Equities,  Inc. 
t"PCXE")  an  Internet  electronic  mail 
account  for  communication  with  the 
PCXE.  Each  ETP  Holder,  Equity  ASAP 
Holder  and  ETP  Firm  must  update  firm 
contact  information  via  the  electronic 
mail  account  or  such  other  means  as 
prescribed  by  the  PCXE.  The  PCXE  will 
use  the  electronic  mail  account  to 
provide  ETP  Holders,  Equity  ASAP 
Holders  and  ETP  Firms  witij  regulatory 
bulletins,  rule  adoption  notices,  and 
other  official  notices. 
***** 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Cbange 

I    In  its  filing  with  the  Commission,  the 
PCX  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 


rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule -change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  FV  below.  The  Exchange  has 
prepared  summaries,  set  forth  in 
sections  A,  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  proposed  rule  promotes  Internet 
use  by  the  Exchange  and  its  member 
organizations  -*  as  a  communication  tool. 
As  proposed,  the  rule  would  require 
each  member  organization  to  acquire 
and  maintain  an  Internet  electronic  mail 
address.  The  electronic  mail  account 
will  be  used  to  provide  member 
organizations  with  regulatory  bulletins, 
rule  adoption  notices,  and  other  official 
notices.  The  proposed  rule  will  allow 
for  a  more  convenient  and  efficient 
manner  of  commimication  than  the 
current  mail  system.  Use  of  this 
electronic  mail  account  will  facilitate 
timely  communication  between  the 
Exchange  and  its  members,  more  rapid 
distribution  of  Exchange  information, 
and  reduction  or  elimination  of  printed 
publications.  The  Commission  has 
approved  a  similar  rule  filing  submitted 
by  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD").5  In 
the  order  approving  the  NASD  filing, 
the  Commission  stated  that  use  of  the 
Internet  as  a  business  tool  is  expanding 
rapidly.^  The  Commission  also  stated 
that  the  Internet  is  recognized  as  an 
efficient  and  cost-effective  means  of 
communication  in  the  business  world.' 

2.  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act,*"  in  general,  and 
furthers  the  objectives  of  Section 
6(b)(5), ^  in  particular,  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  prevent  fraudulent 
and  manipulative  acts  and  practices. 


*  As  used  herein,  the  term  "member  organization" 
vtrill  be  synonymous  with  Equity  Trading  Permit 
Holder  ("ETP  Holder").  Equity  Automated  Systems 
Access  Privileges  Holder  ("Equity  ASAP  Holder") 
and  Equity  Trading  Permit  Firm  ("ETP  Firm") 
under  the  proposed  new  rule  for  PCX  Equities,  Inc. 
Telephone  conservation  between  Hassan  Abedi, 
Attorney,  PCX,  and  Andrew  Shipe.  Attorney, 
Division  of  Market  Regulation,  SEC,  January  12, 
2001. 

*  See  Securities  Exchange  Release  Act  No.  39958 
(May  5. 1998),  63  FR  26240  (May  12, 1998). 

o/d  at  26241. 
'/d.  at  26241. 

*  15  U.S.C.  78flb). 
•15U.S.C78f(b)(5). 


and  protect  investors  and  the  public 
interest  by  allowing  for  a  more  efficient 
and  convenient  manner  of 
communication  with  member 
organizations. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

m.  Date  of  EfiEBctiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

The  foregoing  rule  change  shall 
become  operative  30  days  after  the  date 
of  filing,  or  such  shorter  time  as  the 
Commission  may  designate  if  consistent 
with  the  protection  of  investors  and  the 
public  interest  pursuant  to  Section 
19(b)(3)(A)(iii)  of  the  Act,^o  and 
subparagraph  (f)(6)  of  Rule  19b-4 
thereunder.  **  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  vtrill  also  be 


»» 15  U.S.C  78»(3)(A)(ui). 
"  17  CFR  240.19b-»(0{6). 
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available  for  inspection  and  copying  at 
the  principal  office  of  the  PCX.  All 
submissions  should  refer  to  File  No. 
SR-PCX-01-02  and  should  be 
submitted  by  February  23,  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '2 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  01-2848  Filed  2-1-01;  8:45  am) 

BHJJNG  CODE  8010-01-M 


SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  0MB  Review 

agency:  Small  Business  Administration. 

ACTION:  Notice  of  reporting  requirements 
submitted  for  0MB  review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Submit  comments  on  or  before 
March  5,  2001.  If  you  intend  to 
comment  but  cannot  prepare  comments 
promptly,  please  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  before  the  deadline. 

Copies:  Request  for  clearance  (OMB 
83-1),  supporting  statement,  and  other 
doctunents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer. 

ADDRESSES:  Address  all  comments 
concerning  this  notice  to:  Agency 
Clearance  Officer,  Jacqueline  White, 
Small  Business  Administration,  409  3rd 
Street,  SW.,  5di  Floor,  Washington,  DC 
20416;  and  OMB  Reviewer,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jacqueline  White,  Agency  Clearance 
Officer,  (202)  205-7044. 

SUPPLEMENTARY  INFORMATKM: 

Title:  Statement  of  Personal  History. 

No:  1081. 

Frequency:  On  Occasion. 

Description  of  Respondents:  Certified 
Development  Companies. 

Annual  Responses:  300. 


"17  CFR  200.3(>-3(aXl2). 


Annual  Burden:  75. 

lacqueline  White, 

Chief,  Administrative  Information  Branch. 
[FR  Doc.  01-2871  Filed  2-1-01;  8:45  am) 
8IUJNG  COOE  S02S-01-U 


SMALL  BUSINESS  ADMINISTRATION 

National  Small  Business  Development 
Center  Advisory  Board;  Public  Meeting 

The  U.S.  Small  Business 
Administration  National  Small  Business 
Development  Center  Advisory  Board 
will  hold  a  public  meeting  on  Monday, 
March  5,  2001,  from  9  a.m.  to  5  p.m.  at 
the  Crystal  City  Gateway  Hotel,  Crystal 
City,  Virginia  to  discuss  such  matters  as 
may  be  presented  by  members,  staff  of 
the  U.S.  Small  Business  Administration, 
or  others  present. 

For  fiulher  information,  please  write 
or  call  Ellen  Thrasher,  U.S.  Small 
Business  Administration,  409  Third 
Street,  SW.,  Fourth  Floor,  Washington, 
DC  20416.  Telephone  number  (202) 
205-6817. 

Nancyellen  Gentile, 

Committee  Management  Officer. 

[FR  Doc.  01-2872  Filed  2-1-01;  8:45  am) 

BNJJNO  cooe  ao2s-oi-p 


SOCIAL  SECURITY  ADMINISTRATION 

Agency  Information  Collection 
ActWities:  Proposed  Request  and 
Comment  Request 

In  compliance  with  Public  Law  104- 
13,  the  Paperwork  Reduction  Act  of 
1995,  SSA  is  providing  notice  of  its 
information  collections  that  require 
submission  to  the  Office  of  Management 
and  Budget  (OMB).  SSA  is  soliciting 
comments  on  the  accuracy  of  the 
agency's  burden  estimate;  the  need  for 
the  information;  its  practical  utility; 
ways  to  enhance  its  quality,  utility  and 
clarity;  and  on  ways  to  minimize  burden 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technolo^. 
(SSA  Address) 
Social  Security  Administration, 
DCFAM,  Attn:  Frederick  W. 
Brickenkamp.  l-A-21  Operations 
Bldg..  6401  Security  Blvd., 
Baltimore,  MD  21235 
(OMB  Address) 
Office  of  Management  and  Budget, 
OIRA,  Attn:  Desk  Officer  for  SSA, 
New  Executive  Office  Building, 
Room  10230.  725  17th  St..  NW., 
Washington,  DC  20503 
I.  The  information  collections  listed 
below  will  be  submitted  to  OMB  within 


60  days  from  the  date  of  this  notice. 
Therefore,  comments  and 
recommendations  regarding  the 
information  collections  would  be  most 
useful  if  received  by  the  Agency  within 
60  days  from  the  date  of  this 
publication.  Comments  should  be 
directed  to  the  SSA  Reports  Clearance 
Officer  at  the  address  listed  at  the  end 
of  this  publication.  You  can  obtain  a 
copy  of  the  collection  instruments  by 
calling  the  SSA  Reports  Clearance 
Officer  on  (410)  965-4145,  or  by  writing 
to  him  at  the  address  listed  at  the  end 
of  this  publication. 

1.  Fimction  Report — Adult — 0960- 
0603.  Form  SSA-3373-TEST  is  used  by 
the  Social  Security  Administration 
(SSA)  to  record  the  claimant's 
description  of  his  or  her  impairment-, 
related  limitations  and  ability  to 
function.  The  respondents  are 
Applicants  for  Tide  n  (Old-Age, 
Survivors  and  Disability  Insurance)  and 
Title  XVI  (Supplemental  Security 
Income)  benefits. 
Number  of  Respondents:  7,000. 
Frequency  of  Response:  1. 
Average  Burden  Per  Response:  30. 
Estimated  Annual  Burden:  3,500. 
1.  Physical  Residual  Functional 
Capacity  Assessment;  Mental  Residual   ' 
Functional  Capacity  Assessment — 
0960-0431.  The  information  collected 
on  form  SSA-4734  is  needed  by  SSA  to 
assist  in  the  adjudication  of  disability 
claims  involving  physical  and/or  mental 
impairments.  The  form  assists  the  State 
DDS  to  evaluate  impairment(s)  by 
providing  a  standardized  data  collection 
format  to  present  findings  in  a  clear, 
concise  and  consistent  manner.  The 
respondents  are  State  DDSs 
administering  tide  II  and  title  XVI 
disability  proo^ms. 
Number  of  Responses:  1,130,772. 
Frequency  of  Response:  1. 
Average  Burden  Per  Response:  20 
minutes. 

Estimated  Atmual  Burden:  376,924 
hours. 

3.  Modified  Benefit  Formula 
Questionnaire-Foreigij  Pension — 960- 
0561.  The  information  collected  on  form 
SSA-308  is  used  by  SSA  to  determine 
exactly  how  much  (if  any)  of  the  foreign 
pension  may  be  used  to  reduce  the 
amount  of  the  Social  Security  retirement 
or  disability  benefit  under  the  modified 
benefit  formula.  The  respondents  are 
applicants  for  Social  seciuity 
retirement/disability  benefits. 
Number  of  Responses:  50,000. 
Frequency  of  Response:  1. 
Average  Burden  Per  Response:  10 
minutes. 

Estimated  Annual  Burden:  8,333 
hours. 

n.  The  information  collections  listed 
below  have  been  submitted  to  OMB  for 


Federal  Register /Vol.  66,  No.  23 /Friday,  February  2,  2001 /Notices 


8835 


( learance.  Written  comments  and 
recommendations  on  the  information 
collections  would  be  most  useful  if 
received  within  30  days  from  the  date 
of  this  publication.  Comments  should  be 
directed  to  the  SSA  Reports  Clearance 
Officer  and  the  OMB  Desk  Officer  at  the 
addresses  listed  at  the  end  of  this 
publication.  You  can  obtain  a  copy  of 
the  OMB  clearance  packages  by  calling 
the  SSA  Reports  Clearance  Officer  on 
(410)  965-4145,  or  by  writing  to  him. 


1.  Application  for  Benefits  Under  The 
Feder^  Mine  And  Safety  And  Health 
Act  Of  1977,  as  Amended  (Widow's 
Claim,  Child's  Claim  And  Dependent's 
Claim)— 0960-0118.  Section  402(g)  and 
Section  412(a)  of  the  Federal  Mine 
Safety  and  Health  Act  provide  that  those 
widows,  surviving  children  and 
dependents  (parents,  and  brothers  or 
sisters)  who  are  not  ciurentiy  receiving 
benefits  on  the  deceased  miner's 
accoimt  must  file  the  appropriate 


application  wi^n  6  months  of  the 
deceased  miner's  death.  Forms  SSA-47- 
F4,  SSA^8-F4,  and  SSA-49-F3  are 
used  by  the  Social  Security 
Administration  (SSA)  to  determine 
eligibility.  The  respondents  are  widows, 
surviving  children  and  dependents 
(parents,  brothers  or  sisters)  who  are  not 
currently  receiving  Black  Lung  benefits 
on  the  deceased  miner's  accoimt. 


dumber  of  Respondents 

frequency  of  Response  

Average  Burden  Per  Response  (minutes) 
Estimated  Annual  Burden  (fiours)  


SSA-47-F4  SSA-48-F4  SSA-49-F3 


600 

1 

11 

110 


600 
1 

11 
110 


600 

1 

11 

110 


2.  Representative  Payee  Report  of 
Senefits  and  Dedicated  Account — 0960- 
)576.  Form  SSA-6233  is  used  to  ensure 
hat  the  representative  payee  is  using 

the  benefits  received  for  the 
beneficiary's  current  maintenance  and 
personal  needs  and  that  expenditures  of 
fimds  from  the  dedicated  accotmt  are  in 
compliance  with  the  law.  The 
respondents  are  individuals  and 
organizational  representative  payees 
required  by  law  to  establish  a  separate 
("dedicated")  account  in  a  financial 
institution  for  certain  past-due  SSI 
benefits. 

Number  of  Respondents:  30,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  20 
minutes. 

Estimated  Annual  Burden:  10,000 
hours. 

3.  Physician's/Medical  Officer's 
Statement  of  Patient's  Capability  to 
Manage  Benefits — 0960-0024.  SSA  uses 
the  information  collected  on  Form  SSA- 
787  to  determine  an  individual's 
capability,  or  lack  thereof,  to  handle  his 
or  her  own  benefits.  The  information 
also  provides  SSA  with  leads  to  follow 
in  selecting  a  representative  payee,  if 
needed.  The  respondents  are  physicians 
of  these  beneficiaries. 

Number  of  Respondents:  120,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  10 
minutes. 

Estimated  Annual  Burden:  20,000 
hours. 

4.  Certificate  of  Responsibility  for 
Welfare  and  Care  of  Child  Not  in 
Apphcant's  Custody— 0960-0019.  SSA 
uses  the  information  collected  on  form 
SSA-781  to  decide  if  "in  care" 
requirements  are  met  by  non-custodial 
parent(s),  who  is  filing  for  benefits 
based  on  having  a  child  in  care.  The 
respondents  are  non-custodial  wage 
earners  whose  entitiement  to  benefits 


depends  upon  having  an  entitled  child 
in  care. 

Number  of  Respondents:  14,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  10 
minutes. 

Estimated  Annual  Burden:  2,333 
hours. 

5.  Questionnaire  for  Children 
Claiming  SSI  Benefits— 0960-0499.  The 
information  collected  on  form  SSA- 
3881  is  used  by  SSA  to  evaluate 
disability  in  children  who  apply  for 
Supplemental  Security  Income  (SSI) 
payments.  The  respondents  are 
individuals  who  apply  for  SSI  benefits 
for  a  disabled  child. 

Number  of  Respondents:  272,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  30 
minutes. 

Estimated  Armual  Burden:  136,000 
hours. 

6.  Application  for  a  Social  Security 
Card — 0960-0066.  The  information 
collected  is  needed  to  assign  a  Social 
Security  Number  (SSN)  and  issue  a 
card.  The  form  SS-5  is  one  method  of 
collecting  the  information  and  is 
available  in  paper  and  on  the  Internet. 
The  applicant  can  print  the  SS-5  from 
the  Internet  but  must  still  complete,  sign 
and  return  it  to  SSA  with  the  required 
documentation  as  is  currently  required 
for  the  paper  SS-5.  An  individual  can 
also  provide  the  information  through  an 
in-person  interview,  or  through  the 
Enumeration  at  Birth  (EAB)  process.  In 
the  EAB  process,  the  State  Bureaus  of 
Vital  Statistics  electronically  transmit 
the  birth  data  to  SSA.  The  data  is  then 
uploaded  to  the  SSA  mainframe  and  the 
newborn  is  assigned  an  SSN. 

SSA  screens  its  records  to  make  sure 
applicants  for  original  SSN  cards  don't 
already  have  SSNs  before  assigning  an 
original  number.  SSA  also  uses  the 
information  to  ensure  that  replacement 


SSN  cards  are  issued  to  the  correct 
nimiber  holder.  Use  of  SSNs  enables 
SSA  to  keep  an  accurate  record  of  each 
individual's  earnings  for  the  payment  of 
benefits  and  for  administrative  purposes 
as  an  identifier  for  health-maintenance 
and  income-maintenance  programs, 
such  as  the  Retirement,  Survivors  and 
Disability  Insurance  programs,  the  SSI 
program  and  other  programs 
administered  by  the  Federal  government 
including  Black  Lung,  Medicare  and 
veterans  compensation  and  pension 
programs.  The  Internal  Revenue  Service 
uses  the  SSN  as  a  taxpayer 
identification  number  for  the 
administration  of  tax  benefits  based  on 
support  or  residence  of  children.  The 
respondents  are  applicants  for  original, 
duplicate  or  corrected  Social  Security 
cards  and  State  Bureaus  of  Vital 
Statistics. 

Public  Reporting  Burden  for  the  SS-5 

Number  of  Respondents:  14,000,000. 

Frequency  of  Response:  1 . 

Average  Burden  Per  Response:  8V2-9 
minutes. 

Estimated  Annual  Burden:  1,991,667 
hours. 

Public  Reporting  Burden  for  the  State 
Bureaus  of  Vital  Statistics 

Please  note  that  this  notice  corrects  a 
previous  notice  (Vol.  65,  No.  250,  page 
82442, 12/28/2000)  that  contained 
erroneous  information  on  the  public 
reporting  burden  for  the  EAB  process. 
Following  is  the  correct  information: 
The  respondent  Bureaus  of  Vital 
Statistics  are  reimbursed  by  SSA  at  the 
imputed  cost  of  approximately  $1.83  per 
record  for  approximately  4,026,800 
records.  The  total  cost  is  $7,376,339. 
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Dated:  January  29,  2001. 
Frederick  W.  Brickenkamp, 
Reports  Clearance  Officer. 
(FR  Doc.  01-2797  Filed  2-1-01;  8:45  amj 
MLUNQ  COM  4i»i-aa-u 

SOCIAL  SECURITY  ADMINISTRATION 

The  Tictot  to  Work  and  Work 
IncantlvM  Advisory  Panel  Meeting 

AGENCY:  Social  Seciirity  Administration 
(SSA). 

ACTION:  Notice  Correction. 

SUPPLEMENTARY  INFORMATION:  The  Social 
Secimty  Administration  published  a 
document  in  the  Federal  Register  of 
January  22.  2001.  66  FR  6730, 
concerning  a  meeting  of  the  Ticket  to 
Work  and  Work  Incentives  Advisory 
Panel.  The  document  contained 
information  that  has  changed  for  the 
meeting  times  and  the  agenda  including 
times  for  the  public  comment  period. 

FOR  FURTHER  MF0RMAT10N  CONTACT: 
Kristen  M.  Breland.  410-966-7225. 

CORKCnONS: 

In  the  Federal  Register  of  January  22, 
2001,  in  Federal  Register  Doc.  01-1952, 
on  page  6730,  in  the  second  coliunn, 
correct  the  meeting  DATES  to  read. 

DATES: 
February  6,  2001,  9:00  a.m.-5:00  p.m. 
February  7,  2001.  9:00  a.m.-5:00  p.m. 
February  8,  2001.  9:00  a.m.-5:00  p.m. 

In  the  Federal  Register  of  January  22, 
2001,  in  Federal  Register  Doc.  01-1952, 
on  page  6730,  in  the  third  column, 
correct  the  "AGENDA  (Meeting)"  to 
read. 

AGENDA:  The  Public  Testimony 
Conunent  Period  on  Ticket  to  Work  and 
Work  Incentives  Improvement  Act 
(TWWIIA)  NPRM  and  Implementation 
is  now  scheduled  only  on  Tuesday, 
February  6,  2001  from  9:15  to  12:00 
noon.  The  Panel  will  deliberate  all  day 
on  Wednesday,  February  7,  2001.  At  the 
end  of  this  notice  is  the  corrected 
meeting  agenda  for  February  6  through 
8,  2001. 

Dated:  January  29.  2001. 
Deborah  M.  Morrison, 
Designated  Federal  Officer. 

Ticket  to  Work  and  Work  Incentives 
Advisory  Panel — Quarterly  Meeting 
Agenda  February  6  through  8.  2001 

Bethesda  Hyatt.  One  Bethesda  Metro 
Center,  Bethesda,  MD  20814;  Phone, 
(301)  657-1234;  Fax (301)  657-6453. 
The  hotel  is  located  above  the  Bethesda 
Metro  Station  on  the  Red  line. 


Tuesday,  February  6,  2001.  Day  1 

9:00  AM— Meeting  Called  to  Order  by 

Deborah  Morrison,  Designated  Federal 

Officer 
9:00  to  9:15  AM— Welcome  and 

Introductions — Sarah  Mitchell,  Chair, 

Presiding 
9:15  AM  to  12:00  PM— Public 

Testimony  Comment  Period  on 

TWWnA  NPRM  and  Implementation 
12:00  to  1:30  PM-Lunch  (On  Your  Own) 
1:30  PM — Meeting  Reconvenes,  Sarah 

Mitchell,  Presiding 
1:30  to  5:00  PM— Briefings  from  SSA 

Officials 
5:00  PM — ^Adjournment 

Please  note:  If  time  allotted  for  public 
comment  exceeds  the  time  required,  the 
Panel  will  use  the  time  to  deliberate  on 
TWWIIA  implementation. 

Wednesday,  February  7,  2001,  Day  2 

9:00  AM  to  12:00  PM— Panel 

Deliberations  on  TWWIIA 

Implementation 
12:00  to  1:30  PM— Lunch  (On  Your 

Own) 
1:30  PM — Meeting  Reconvenes.  Sarah 

Mitchell,  Presiding 
1:30  to  5:00  PM— Panel  Deliberations  on 

TWWnA  Implementation 
5:00  PM— Adjournment 

Thursday,  February  8,  2001,  Day  3 

9:00  AM  to  12:00  PM— Briefings  and 

Panel  Deliberations  on  TWWIIA 

Implementation 
12:00  to  1:30  PM— Lunch  (On  Your 

Own) 
1:30  PM — Meeting  Reconvenes,  Sarah 

Mitchell.  Presiding 
1:30  to  3:00  PM— Briefings  and 

deliberations  on  implementation  of 

TWWL\ 
3:30  to  5:00  PM— Business  Meeting 
5:00  PM — Adjournment  by  Designated 

Federal  Officer 

[FR  Doc.  01-2939  Filed  2-1-01;  8:45  am] 

MLUNQ  CODE  4191-02-U 


DEPARTMENT  OF  STATE 
[PuMic  Notica  3564] 

Cutturtflly  Significant  Obfects  Imported 
for  Exhibition  Determinations: 
"Vermeer  ar>d  ttw  Delft  School" 

DEPARTMENT:  United  States  Department 
of  State. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19.  1965  (79  Stat.  985.  22  U.S.C. 
2459).  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 


2681,  et  seq.).  Delegation  of  Authority 
No.  234  of  October  1, 1999,  and 
Delegation  of  Authority  No.  236  of 
October  19,  1999.  as  amended.  I  hereby 
determine  that  the  objects  to  be 
included  in  the  exhibition  "Vermeer 
and  the  Delft  School,"  imported  from 
abroad  for  the  temporary  exhibition 
without  profit  within  the  United  States, 
are  of  ciiltural  significance.  The  objects 
are  imported  pursuant  to  loan 
agreements  with  the  foreign  lenders.  I 
also  determine  that  the  exhibition  or 
display  of  the  exhibit  objects  at  The 
Metropolitan  Museum  of  Art  in  New 
York,  NY  from  on  or  about  March  5, 
2001  to  on  or  about  May  27,  2001,  is  in 
the  national  interest.  Public  Notice  of 
these  Determinations  is  ordered  to  be 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  including  a  list  of 
the  exhibit  objects,  contact  Paul 
Manning,  Attorney-Adviser,  Office  of 
the  Legal  Adviser,  U.S.  Department  of 
State  (telephone:  202/619-5997).  The 
address  is  U.S.  Department  of  State,  SA- 
44.  301  4th  Street,  SW..  Room  700, 
Washington,  DC  20547-0001. 

Dated:  January  24.  2001. 
Helena  Kane  Finn, 

Acting  Assistant  Secretary  for  Educational 
and  Cultural  Affairs,  United  States 
Department  of  State. 

[FR  Doc.  01-2859  Filed  2-1-01;  8:45  am) 

BHJJNG  CODE  471IMM-U 


DEPARTMENT  OF  STATE 

Bureau  of  Consular  Affairs 
[Public  Notice  3562] 

Certain  Foreign  Passports  Validity 

In  accordance  with  section 
212(a)(7)(B)  of  the  Immigration  and 
Nationality  Act  (INA)  (8  U.S.C. 
1182(a)(7)(B)),  a  nonimmigrant  alien 
who  makes  an  application  for  a  visa  or 
for  admission  into  the  United  States  is 
required  to  possess  a  passport  that:  (1) 
Is  valid  for  a  minimum  of  six  months 
beyond  the  date  of  the  expiration  of  the 
initial  period  of  the  alien's  admission 
into  the  United  States  or  contemplated 
initial  period  of  stay  and,  (2)  authorizes 
the  alien  to  return  to  the  country  from 
which  he  or  she  came,  or  to  proceed  to 
and  enter  some  other  country  during 
such  period.  Because  of  the  foregoing 
requirement,  certain  competent 
authorities  have  agreed  that  their 
passports  will  be  recognized  by  them  as 
valid  for  the  return  of  the  bearer  for  a 
period  of  six  months  beyond  the 
expiration  date  specified  in  the 
passport.  In  determining  the  application 
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of  (INA)  212(a)(7)(B),  the  validity  period 
of  an  unexpired  passport  shall  be  six 
months  after  the  expiration  date  set 
forth  in  the  passport.  Although  already 
on  the  list,  bearers  of  Nicaraguan 
passports,  imtil  now,  have  been  limited 
to  diplomatic  and  official.  This  public 
notice  adds  Nicaragua  to  the  list  of 
competent  authorities  that  have 
provided  the  necessary  assurances  to 
the  Government  of  the  United  States. 
The  updated  list  of  competent 
authorities  that  have  made  the  necessary 
assurances  is  shown  below: 

Table  of  Foreign  Passports  Recognized 
for  Extended  Validity 

ALGERL\ 

ANTIGUA  &  BARBUDA 

ARGENTINA 

AUSTRALIA 

AUSTRIA 

BAHAMAS,  THE 

BANGLADESH 

BARBADOS 

BELGIUM 

BRAZIL 

CANADA 

CHILE 

COLOMBL\ 

COSTA  RICA 

COTE  D'lVOIRE 

CUBA 

CYPRUS 

CZECH  REPUBUC 

DENMARK 

DOMINICA 

DOMINICAN  REPUBUC 

ECUADOR 

EGYPT 

EL  SALVADOR 

ETHIOPL\ 

FINLAND 

FRANCE 

GERMANY 

GREECE 

GRENADA 

GUINEA 

HONG  KONG  (Certificates  of  identity  & 

passports) 
HUNGARY 
ICELAND 
INDL\ 
IRELAND 
ISRAEL 
ITALY 
JAMAICA 
JAPAN 
JORDAN 
KOREA 
KUWAIT 
LAOS 
LEBANON 
LIECHTENSTEIN 
LUXEMBOURG 
MADAGASCAR 
MALAYSL\ 
MALTA 
MAURITIUS 


MEXICO 

MONACO 

NETHERLANDS 

NEW  ZEALAND 

NICARAGUA 

NIGERL\ 

NORWAY 

OMAN 

PAKISTAN 

PANAMA 

PARAGUAY 

PERU 

PHILIPPINES 

POLAND 

PORTUGAL 

QATAR 

RUSSIA 

SENEGAL 

SINGAPORE 

SLOVAK  REPUBUC 

SLOVENL\ 

SOUTH  AFRICA 

SPAIN 

SRI  LANKA 

ST.  KITTS  &  NEVIS 

ST  LUCIA 

ST.  VINCENT  &  THE  GRENADINES 

SUDAN 

SURINAME 

SWEDEN 

SWITZERLAND 

SYRL\ 

TAIWAN 

THAILAND 

TOGO 

TRINIDAD  &  TOBAGO 

TUNISL\ 

TURKEY 

UNITED  ARAB  EMIRATES 

UNITED  KINGDOM 

URUGUAY 

VENEZUELA 

Public  Notice  3015  of  March  24,  1999 
published  at  64  FR  14300  is  hereby 
superseded. 

Dated:  January  21.  2001. 
Mary  A.  Ryan, 

Assistant  Secretary  for  Consular  Affairs, 

Department  of  State. 

[FR  Doc.  01-2878  Filed  2-1-01;  8:45  am] 

BILUNO  CODE  471 0-0»-U 


DEPARTMENT  OF  STATE 

[Public  Notice  No.  3524] 

United  States  intemational 
Telecommunication  Advisory 
Committee,  Radiocommunication 
Sector  (ITAC-R);  Notice  of  Meeting 

The  Department  of  State  annoimces  a 
meeting  of  the  U.S.  Intemational 
Telecommimication  Advisory 
Committee  Radiocommunication  Sector 
(ITAC-R).  The  purpose  of  the 
Committee  is  to  advise  the  Department 
on  policy  and  positions  with  respect  to 


the  Intemational  Telecommunication 
Union  and  intemational 
radiocommunication  matters. 

The  ITAC-R  will  meet  from  9:30  to 
12:30  on  Febmary  21,  2001,  in  Room 
444  at  1200  Wilson  Blvd.  Arlington,  VA, 
to  prepare  for  the  next  meeting  of 
radiocommimication  activities  within 
Joint  Task  Group  1-6-8-9  of  the 
Intemational  Telecommunication  Union 
(rrU).  The  JTG  was  established  by  the 
ITU  Radiocommunication  Sector's 
Chairmen  and  Vice-Chairmen's  meeting 
held  in  Istanbul  from  5  to  8  June  2000 
in  conjimction  with  the  first  meeting  of 
CPM-02.  The  purposes  of  the  JTG  are  to: 

•  Pursue  rrU-R  studies  to  facilitate 
the  development  of  common, 
worldwide  allocations  or  identification 
of  spectrum  suitable  for  new  terrestrial 
wireless  interactive  multimedia 
technologies  and  applications; 

•  Review  regulatory  methods  and 
appropriate  means  of  worldwide 
spectrum  identification  in  order  to 
facilitate  the  harmonization  of  emerging 
terrestrial  wireless  interactive 
multimedia  systems  for  the  instant  and 
flexible  implementation  of  universal 
personal  services; 

•  Review,  if  necessary,  service 
definitions  in  the  light  of  convergence  of 
applications. 

Members  of  the  general  public  may 
attend  this  meeting  and  join  in  the 
discussions,  subject  to  the  instructions 
of  the  Chair.  Admission  of  public 
members  will  be  limited  to  seating 
available.  Entrance  to  the  meeting  room 
is  controlled;  people  intending  to  attend 
should  send  an  e-mail  to  Staci  M. 
Georgatos 

(staci.in.georgatos@boeing.com)  at  least 
48  hours  before  the  meeting.  The  e-mail 
should  include  the  name  of  the  meeting 
(Joint  Task  Group  1-6-8-9),  date  of  the 
meeting,  your  name,  social  security 
niunber,  date  of  birth,  and  organization. 
A  current  photographic  identification, 
such  as  one  of  the  following,  will  be 
required  for  admission:  U.S.  driver's 
license,  U.S.  passport,  or  U.S. 
Government  identffication  card. 

Participants  should  bring  the  first  JTG 
meeting  report  available  at  http:// 
www.itu.int/itudoc/itu-r/sgl/docs/1-6- 
8-9/2000-03/contiib/012e_ww9.doc. 

Information  on  JTG  1-6-8-9's  origin 
can  be  found  in  the  publicly  available 
report  of  CPM02-1  available  at  http:// 
www.itu.int/itudoc/itu-r/ac/ca/ 
083e.html.  ,^ 

Dated:  fanuary  22.  2001. 
Jolin  T.  Gilsenan, 

Chairman,  ITAC-R  National  Committee, 
Department  of  State. 

[FR  Doc.  01-2877  Filed  2-1-01;  8:45  am) 
BILUNQ  COOE  4710-4S-U 
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DEPARTMENT  OF  STATE 

[Public  Notice  3565] 

Privacy  Act  of  1974  as  Amandad; 
Ramoval  of  a  Systam  of  Racords 

Notice  is  hereby  given  that  the 
Department  of  State  is  removing  a 
system  of  records,  "Privacy  Act 
Requests  Records,  STATE-40"  pursuant 
to  the  provisions  of  the  Privacy  Act  of 
1974,  as  amended  (5  U.S.C.  552a(r)),  and 
in  accordance  with  the  record-keeping 
practices  and  the  reorganization  of  the 
Bureau  of  Administration. 

As  reported  in  Public  Notice  3487 
dated  November  27,  2000  (65  FR  75761, 
No.  233,  December  4,  2000),  the  relevant 
records  reflected  in  STATE-40  are  now 
part  of  "Information  Access  Programs 
Records  STATE-35,"  and  STATE-40 
consequently  has  been  removed. 

Dated:  January  29,  2001. 
Patrick  F.  Kennedy, 

Assistant  Secretary  for  the  Bureau  of 
Administration,  Department  of  State. 
[FR  Doc.  01-2879  Filed  2-1-01;  8:45  am] 

■LLMG  COOC  4710-24-U 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[Doelwt  No.  WT(VD-1C0] 

WTO  Diaputa  Sattlamant  Procaadlng 
RaganHng  Section  1 10(5)  of  ttta  U.S. 
CopyrlgMAct 

agency:  Office  of  the  United  States 

Trade  Representative. 

ACTION:  Notice;  request  for  comments. 

SUMMARY:  The  Office  of  the  United 
States  Trade  Representative  ("USTR")  is 
providing  notice  of  the  date  by  which 
the  United  States  is  to  respond  to  the 
recommendations  and  rulings  of  the 
Dispute  Settlement  Body  ("DSB")  of  the 
World  Trade  Organization  ("WTO")  in 
United  States— Section  110(5)  of  the 
U.S.  Copyright  Act,  a  dispute  brought  by 
the  European  Communities  (the  "EC"), 
to  examine  Section  110(5)  of  the  U.S. 
Copywright  Act.  In  this  dispute,  the  EC 
alleged  that  Section  110(5)  is 
inconsistent  with  obligations  of  the 
United  States  under  the  WTO 
Agreement  on  Trade-Related  Aspects  of 
Intellectual  Property  Rights  (TRIPs 
Agreement).  After  full  briefing  and 
hearings,  the  Panel  determined  that 
Section  110(5)(A)(the  "homestyle 
exemption")  did  not  violate  the  TRIPs 
Agreement,  but  that  Section  110(5)(B) 
(the  "Fairness  in  Music  Licensing  Act  of 
1998")  was  inconsistent  with  U.S. 
obligations.  In  September  2000,  the 
United  SUtes  confirmed  to  the  DSB  its 


commitment  to  implement  the 
recommendations  and  rulings  of  the 
DSB  in  a  manner  which  respects  U.S. 
WTO  obligations.  As  a  result  of  arbitral 
proceedings  the  United  States  has  a 
period  of  twelve  months  from  the  date 
of  adoption  of  the  panel  report — i.e., 
until  Jidy  27.  2001 — to  implement  the 
recommendations  and  rulings  of  the 
DSB.  The  USTR  invites  written 
comments  from  the  public  concerning 
the  manner  in  which  it  should  respond. 
DATES:  Comments  should  be  submitted 
by  February  26,  2001,  to  be  assured  of 
timely  consideration  by  the  USTR  in 
developing  a  response  to  the  DSB 
recommendations  and  rulings. 
ADDRESSES:  Comments  are  to  be 
submitted  to  Sandy  McKinzy,  Litigation 
Assistant,  Office  of  Monitoring  and 
Enforcement,  Room  122,  Attn:  U.S. — 
Section  110(5)  Dispute,  Office  of  the 
United  States  Trade  Representative,  600 
17th  Street,  NW.,  Washington,  DC 
20508. 

FOR  FURTHER  INFORMATION  CONTACT: 
Melida  N.  Hodgson,  Associate  General 
Counsel,  (202)  395-3582;  Claude 
Burcky,  Director  of  Intellectual 
Property,  (202)  395-6864. 
SUPPLEMENTARY  INFORMATION:  On  April 
15,  1999,  the  EC  submitted  a  request  for 
the  estabhshment  of  a  WTO  dispute 
settlement  panel  to  examine  Section 
110(5)  of  the  U.S.  Copyright  Act,  which 
provides  that,  under  certain  conditions, 
the  communications  of  musical  works 
via  a  radio  or  television  by  certain 
establishment  shall  not  constitute 
copyright  infringement.  The  DSB 
established  a  panel  for  this  purpose  on 
May  26, 1999,  and  the  panel  was 
composed  on  August  6, 1999.  In  June 
15,  2000,  after  full  briefing  and  hearings, 
the  panel  issued  recommendations  and 
rulings.  These  were  adopted  by  the  DSB 
on  July  27,  2000.  In  August  and 
September  2000  the  United  States 
affirmed  that  it  would  implement  the 
DSB's  recommendations  and  rulings.  On 
October  23,  2000  the  EC  requested 
arbitration  on  the  reasonable  period  of 
time  for  the  United  States  to  implement 
the  DSB's  recommendations  and 
rulings.  The  arbitrak)r  issued  a  report  on 
January  15,  2001,  granting  the  United 
States  a  period  of  twelve  months,  or 
until  July  27,  2001  to  implement  the 
DSB's  recommendations  and  rulings. 

Maior  Issues  Raised  and  Legal  lasis  of 
the  Complaiat 

The  EC  alleged  that  Section  110(5),  as 
amended  by  the  Fairness  in  Music 
Licensing  Act  of  1998,  violates  Article 
9(1)  of  the  TRIPS  Agreement,  which 
incorporates  Articles  1  to  21  of  the 
Berne  Convention  for  the  Protection  of 


Literary  and  Artistic  Works  (the  "Berne 
Convention").  More  specifically,  the  EC 
alleged  that  Section  110(5)  is 
inconsistent  with  Articles  11(1)  and 
llbis(l)  of  the  Berne  Convention  which 
grants  authors  of  literary  and  artistic 
works,  including  musical  works,  certain 
exclusive  rights.  Section  110(5)  provides 
under  subparagraph  (A)  that  the 
communication  of  a  transmission 
embodying  a  performance  or  display  of 
a  work  by  the  public  reception  of  the 
transmission  on  a  single  receiving 
apparatus  of  a  kind  commonly  used  in 
private  homes  is  not  an  infringement  of 
copyright  unless  a  direct  charge  is  made 
to  see  or  hear  the  transmission,  or  the 
transmission  thus  received  is  further 
transmitted  to  the  public.  Subparagraph 
(B)  of  Section  110(5)  provides  that, 
imder  certain  conditions  relating,  inter 
alia,  to  the  size  of  the  establishment  and 
the  nimiber  of  loudspeakers  or 
audiovisual  devices,  the  communication 
by  an  establishment  of  a  transmission  or 
retransmission  embodying  a 
performance  or  display  of  a 
nondramatic  music^  work  intended  to 
be  received  by  the  general  public, 
originated  by  a  licensed  radio  or 
television  broadcast  station,  is  not  an 
infringement  of  copyright. 

The  Panel  found  that  Section 
110(5)(A)  was  consistent  with  the  TRIPs 
Agreement,  but  that  Section  110(5)(B) 
was  too  broad  and  therefore  did  not 
satisfy  the  requirements  of  an  exception 
to  TRIPs. 

Public  Comment:  Requirements  fior 
Submissions 

Interested  persons  are  invited  to 
submit  written  comments  concerning 
the  issues  raised  in  this  dispute. 
Comments  must  be  in  English  and 
provided  in  fifteen  copies  to  Sandy 
McKinzy  at  the  address  provided  above. 
A  person  requesting  that  information 
contained  in  a  comment  submitted  by 
that  person  be  treated  as  confidential 
business  information  must  certify  that 
such  information  is  business 
confidential  and  would  not  customarily 
be  released  to  the  public  by  the 
submitting  person.  Confidential 
business  information  must  be  clearly 
marked  "BUSINESS  CONFIDENTIAL" 
in  a  contrasting  color  ink  at  the  top  of 
each  page  of  each  copy. 

Information  or  advice  contained  in  a 
comment  submitted,  other  than  business 
confidential  information,  may  be 
determined  by  the  USTR  to  be 
confidential  in  accordance  with  section 
135(g)(2)  of  the  Trade  Act  of  1974  (19 
U.S.C.  2155(g)(2)).  If  the  submitting 
person  believes  that  information  or 
advice  may  qualify  as  such,  the 
submitting  person — 
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(1)  Must  so  designate  the  information 
i^r  advice; 

(2)  Must  clearly  mark  the  material  as 
SUBMITTED  IN  CONFIDENCE"  in  a 

Contrasting  color  ink  at  the  top  of  each 
page  of  each  copy;  and 

(3)  Is  encouraged  to  provide  a  non- 
confidential summary  of  the 
information  or  advice. 

Pxirsuant  to  section  127(e)  of  the 
URAA  (19  U.S.C.  3537(e)),  the  USTR 
maintains  a  file  on  this  dispute 
settlement  proceeding,  accessible  to  the 
public,  in  the  USTR  Reading  Room: 
Room  101,  Office  of  the  United  States 
Trade  Representative,  600  17th  Street, 
NW.,  Washington,  DC  20508.  The  public 
file  will  include  all  non-confidential 
comments  received  by  the  USTR  from 
the  public  in  response  to  this  request. 
An  appointment  to  review  the  public 
file  (Docket  WTO/D-160,  United 
States— Section  110(5)  of  the  U.S.  Copy 
right  Act)  may  be  made  by  calling 
Brenda  Webb,  (202)  395-6186.  The 
USTR  Reading  Room  is  open  to  the 
public  from  9:30  a.m.  to  12  noon  and  1 
p.m.  to  4  p.m.,  Monday  through  Friday. 

A.  Jane  Bradley, 

Assistant  U.S.  Trade  Representative  for 

Monitoring  and  Enforcement. 

IFR  Doc.  01-2796  Filed  2-1-01;  8:45  am) 

BOiJNG  COOe  3190-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Fedaral  Aviation  Adminiatratlon 

I  Notica  of  Intent  To  Rule  on  Request  To 
Ralaaaa  Airport  Property  at  Monroe 
I  Municipal  Airport,  Monroe,  LA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  request  to  release 
Airport  property. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the  release  of 
land  at  Monroe  Municipal  Airport 
imder  the  provisions  of  Section  125  of 
the  Wendell  H.  Ford  Aviation 
Investment  Reform  Act  for  the  21st 
Century  (AIR  21). 

DATES:  Comments  must  be  received  on 
or  before  March  5,  2001. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
to  the  FAA  at  the  following  address:  Mr. 
Lacey  D.  Spriggs,  Manager,  Federal 
Aviation  Administration,  Southwest 
Region,  Airports  Division,  Louisiana/ 
New  Mexico  Airports  Development 
Office.  ASW-640.  Fort  Worth,  Texas 
76193-0640. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 


be  mailed  or  delivered  to  The  Honorable 
Melvin  L.  Rambin,  Mayor  of  Monroe, 
Louisiana,  at  the  following  address:  City 
of  Monroe,  P.O.  Box  2738,  Monroe, 
Louisiana  71207-2738. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  Dougherty,  Program  Manager, 
Federal  Aviation  Administration,  LA/ 
NM  ADO,  ASW-640C,  2601  Meacham 
Blvd.,  Fort  Worth,  Texas  76193-0640. 
The  request  to  release  property  may 
be  reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
invites  public  comment  on  the  request 
to  release  property  at  the  Monroe 
Mimicipal  Airport  imder  the  provisions 
oftheAIR21. 

On  December  19,  2000,  the  FAA 
determined  that  the  request  to  release 
property  at  Monroe  Municipal  Airport 
submitted  by  the  City  met  the 
procedural  requirements  of  the  Federal 
Aviation  Regulations,  Part  155.  The 
FAA  may  approve  the  request,  in  whole 
or  in  part,  no  later  than  June  1,  2001. 

The  following  is  a  brief  overview  of 
the  request: 

The  City  of  Monroe  requests  the 
release  of  15.861  acres  of  airport 
property.  The  release  of  property  will 
allow  for  the  expansion  of  an  existing 
business  with  the  Airport  Industrial 
Park.  The  sale  is  estimated  to  provide 
$275,000  toward  the  construction  of 
new  toilets  and  elevators  in  the  existing 
airport  terminal  facility.  These 
improvements  are  required  to  meet  the 
requirements  of  the  Americans  with 
Disability  Act. 

Any  person  may  inspect  the  request 
in  person  at  the  FAA  office  listed  above 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Monroe 
Municipal  Airport 

Issued  in  Fort  Worth,  Texas  on  January  23, 
2001. 

Josepli  G.  Washington, 
Acting  Manager,  Airports  Division. 
(FR  Doc.  01-2856  Filed  2-1-01;  8:45  am] 

BILUNQ  CODE  4910-13-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adminiatratlon 
[Summary  Notice  No.  PE-2001-08] 

Petitiona  for  Exemption;  Summary  of 
Petitiona  Received;  Diapoaltiona  of 
Petitiona  lasued 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 


ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

summary:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  14  CFR,  dispositions  of 
certain  petitions  previously  received, 
and  corrections.  The  purpose  of  this 
notice  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  February  26,  2001. 
ADDRESSES:  Send  comments  on  any 
petition  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-2000-XXXX  at  the 
beginning  of  your  comments.  If  you 
wish  to  receive  confirmation  that  FAA 
received  your  comments,  include  a  self- 
addressed,  stamped  postcard. 

You  may  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  the  petition,  any 
comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9:00  a.m.  and  5:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  NASSIF  Building  at  the 
Department  of  Transportation  at  the 
above  address.  Also,  you  may  review 
public  dockets  on  the  Internet  at  http: 
//dms. dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT. 
Forest  Rawls  (202)  267-8033,  or 
Vanessa  Wilkins  (202)  267-8029,  Office 
of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 

Issued  in  Washington,  DC,  on  January  30. 
2001. 

Donald  P.  Byrne, 
Assistant  Chief  Counsel  for  Regulations. 

Petitioiis  for  Exemption 

Docket  No.:  FAA-2000-8062. 
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Petitioner:  The  Boeing  Company. 

SecUon  of  the  14  CFR  Affected:  14 
CFR  25.961(a)(5). 

Description  of  Relief  Sought/ 
Disposition:  To  allow  a  maximiun 
temperature  limitation  of  80  °  F  for  JP- 
4  and  Jet  B  fuels  for  use  on  the  Boeing 
Model  747-400/-400F  equipped  with 
Rolls  Royce  RB211-524G-T/H-T 
engines. 

Docket  No.:  FAA-2000-8086. 

Petitioner:  Frontier  Flying  Service, 
Inc. 

Section  of  the  14  CFR  Affected:  14 
CFRll9.67(a)(3)(i). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Mr.  Robert 
Hajdukovich.  President  of  FFS,  to  serve 
as  Director  of  Operations  of  FFS, 
without  having  at  least  3  years 
experience,  within  the  last  6  years,  as 
pilot  in  command  of  a  large  airplane 
operated  under  part  121  or  part  135. 
FFS  seeks  a  reconsideration  of  its 
previous  denial  of  Exemption  No.  7304, 
issued  August  7,  2000. 

Docket  No.:  FAA-2000-8376. 

Petitioner:  General  Electric  Company. 

Section  of  the  14  CFR  Affected:  14 
CFR  21.19(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  GE  to  amend 
Type  Certificate  No.  E00049EN  by 
adding  its  GE90  growth  engines,  aircraft 
engine  models  GE90-110B,  GE90-113B, 
and  GE90-115B,  rather  than  making  a 
new  application  for  a  type  certificate  for 
those  engines. 

Docket  No.:  FAA-2000-8471. 

Petitioner:  Termikas,  USA. 

Section  of  the  14  CFR  Affected:  14 
CFR  21.183(c). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Termikas  to 
obtain  a  standard  airworthiness 
certificate  for  each  of  its  LET  L-13 
Blanik  sailplanes  without  a  certifying 
statement  from  the  country  of 
manufacture  relating  to  the  sailplane's 
airworthiness. 

Docket  No.:  FAA-2000-8492. 

Petitioner:  The  Boeing  Company. 

Section  of  the  14  CFR  Affected:  14 
CFR  25.1435(b)(1). 

Description  of  Relief  Sought:  To  allow 
compliance  for  the  proof  pressure 
testing  requirements  of  §  25.1435(b)(1) 
for  the  Boeing  Model  777-200LR  and 
777-300ER  airplanes  by  (1)  similarity  to 
the  previously  tested  hydraulic  system 
on  the  Model  777-200  for  the 
unchanged  parts,  and  (2)  conducting 
proof  pressure  tests  at  the  relief  valve 
setting  (3,400  psig)  for  the  changed  parts 
of  the  installations. 

Docket  No.:  FAA-2000-8508. 

Petitioner:  Boeing  Airplane  Services. 

Section  of  the  14  CFR  Affected:  14 
CFR  25.783(h),  25.807(d)(1)  and  (e)(1). 


25.810(a)(1),  25.812(e),  25,812(h)(l), 
25.813(b),  25.857(e),  25.1445(a)(2),  and 
25.1447(c)(1). 

Description  of  Relief  Sought:  To 
permit  certain  actions  to  be  ' 
accomplished  on  Boeing  Airplane 
Services'  Boeing  Model  757-200  series 
airplanes  that  have  been  converted  from 
passenger-only  to  special  freighter 
configiirations. 

Docket  No.:  FAA-2000-8514. 

Petitioner:  Addison  Aviation  Services, 
Inc. 

Section  of  the  14  CFR  Affected:  14 
CFR  25.857(e)(4). 

Description  of  Relief  Sought:  To 
certify  Learjet  Model  25  series  airplanes, 
to  be  modified  for  the  carriage  of  cargo 
as  Class  E  compartments  (an  STC 
project),  without  meeting  the 
requirements  to  exclude  hazardous 
quantities  of  smoke,  flames  or  noxious 
gases  from  the  flight  crew  compartment. 

Dispositions  of  Petitions 

Docket  No.:  FAA-2000-8153. 

Petitioner:  American  Airlines,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
25.791(a)  and  121.317(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  American  to 
operate  its  Boeing  737  and  777  aircraft 
with  "No  Smoking"  signs  that  always 
are  illuminated,  provided  American 
operates  those  aircraft  in  a  manner  that 
continues  to  prohibit  smoking  on  board 
the  affected  aircraft  at  all  times. 

GRANT,  01/19/2001.  Exemption  No. 
6853A. 

Docket  No.:  FAA-2000-8473. 

Petitioner:  World  Airways,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
121.434(e). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  World  to  use 
flight  attendants  trained  and  qualified 
by  Garuda  to  act  as  required  flight 
attendants  during  Hadj-related  flight 
operations  without  each  of  those  flight 
attendants  having  received  the  required 
5  hours  of  supervised  in-flight  operating 
experience. 

GRANT,  01/19/2001,  Exemption  No. 
7421. 

Docket  No.:  FAA-2000-8435. 

Petitioner:  TEMSCO  Helicopters,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
145.45(f). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  TEMSCO  to 
make  available  one  copy  of  its 
Inspection  Procedures  Manual  (IPM)  to 
all  of  its  supervisory  and  inspection 
personnel,  rather  than  providing  a  copy 
of  the  IPM  to  each  of  those  individuals. 

GRANT,  01/09/2001.  Exemption  No. 
6623B. 

Docket  No.:  FAA-2000-81 77 


Petitioner:  Experimental  Aircraft 
Association  and  Confederate  Air  Force. 

Section  of  14  CFR  Affected:  14  CFR 
45.25  and  45.29. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  EAA  and  CAF 
members  to  operate  their  historic 
military  aircraft  with  2-inch  high 
nationality  and  registration  marks 
located  beneath  the  aircraft's  horizontal 
stabilizer. 

GRANT,  01/09/2001,  Exemption  No. 
5019F. 

Docket  No. :F/iA-2000-S470. 

Petitioner:  Western  Missouri  Aviation 
Foimdation,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.251,  135.255,  135.353,  and 
appendixes  I  and  J  to  part  121. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  WMAF  to 
conduct  local  sightseeing  flights  at  (1) 
the  Kansas  City  Downtown  Airport,  (2) 
the  Johnson  County  Executive  Airport, 
or  (3)  the  Lee's  Summit  Airport,  for  its 
fundraising  event  benefiting  the  WMAF 
and  the  Child  Abuse  Prevention 
Association,  from  the  date  of  issuance  of 
this  exemption  through  January  13, 
2001,  for  compensation  or  hire,  without 
complying  with  certain  anti-drug  arid 
alcohol  misuse  prevention  requirements 
of  part  135. 

GRANT,  12/28/2000,  Exemption  No. 
7412. 

Docket  No.:  FAA-2000-8500. 

Petitioner:  Atlantic  Coast  Afrlines. 

Section  of  14  CFR  Affected:  14  CFR 
25.256(c)(5)  and  25.785(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  ACA  the 
extension  of  the  compliance  date 
regarding  the  Head  Injury  Criterion 
(HIC)  for  front  row  passenger  seating  on 
Jetstream  Series  4100  Model  4101, 
Serial  No.  41101. 

GRANT,  12/22/2000,  Exemption  No. 
6776A. 

Docket  No.;  FAA-2 000-8094. 

Petitioner:  Mr.  Ronald  V.  Boch. 

Section  of  14  CFR  Affected:  14  CFR 
121.383(c). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Mr.  Boch  to  act 
as  a  pilot  in  operations  conducted  under 
part  121  after  reaching  his  60th 
birthday. 

Denial,  12/18/2000,  Exemption  No. 
7414. 

Petition  For  Exemption 

Docket  No.:  FAA-2000-8062. 

Petitioner:  The  Boeing  Company. 

Regulations  Affected:  14  CFR 
25.961(a)(5). 

Description  of  Petition:  To  exempt 
The  Boeing  Company,  from  the 
requirements  of  14  CFR  25.961(a)(5)  to 
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J  Uow  a  maximum  temperature 
limitation  of  80  °F  for  JP-4  and  Jet  B 
fuels  for  use  on  the  Boeing  Model  747- 
400/-400F  equipped  with  Rolls  Royce 
RB211-524G-T/H-T  engines. 

petition  For  Exemption 

Docket  No.:  FAA-2000-8086. 
Petitioner:  Frontier  Flying  Service, 

T Regulations  Affected:  %  119.67(a)(3){i). 
Description  of  Petition:  To  permit  Mr. 
Robert  Hajdukovich,  President  of  FFS, 
to  serve  as  Director  of  Operations  of 
FFS,  without  having  at  least  3  years 
experience,  within  the  last  6  years,  as 
pilot  in  command  of  a  large  airplane 
operated  under  part  121  or  part  135. 
FFS  seeks  a  reconsideration  of  its 
previous  denial  of  Exemption  No.  7304, 
issued  August  7,  2000. 

[FR  Doc.  01-2875  Filed  2-2-01;  8:45  am] 

atLUNG  CODE  4910-13-M 


dEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

(Summary  Notic*  rto.  PE-2001-09] 

i 

^mons  for  Exemption;  Summary  of 

Petitions  Received;  Dispositions  of 

Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 


SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Title  14,  Code 
bf  Federal  Regulations  (14  CFR),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  14  CFR,  dispositions  of 
certain  petitions  previously  received, 
land  corrections.  "The  purpose  of  this 
notice  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 
{aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

bATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
Ion  or  before  February  26,  2001. 

lADORESSES:  Send  comments  on  any 
petition  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401, 
Seventh  Street,  SW.,  Washington,  DC 
'20590-0001.  You  must  identify  the 


docket  number  FAA-2000-XXXX  at  the 
beginning  of  your  comments.  If  you 
wish  to  receive  confirmation  that  FAA 
received  your  comments,  include  a  self- 
addressed,  stamped  postcard. 

You  may  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  the  petition,  any 
comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  NASSIF  Building  at  the 
Department  of  Transportation  at  the 
above  address.  Also,  you  may  review 
public  dockets  on  the  Internet  at  http:/ 
/dms. dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Forest  Rawls  (202)267-8033,  or  Vanessa 
Wilkins  (202)  267-8029,  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 

Issued  in  Washington,  DC,  on  January  30, 
2001. 
Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

Docket  No.:  FAA-2000-8492. 

Petitioner:  The  Boeing  Company. 

Section  of  14  CFR  Affected:  14  CFR 
25.1435(b)(1). 

Description  of  Relief  Sought:  To  allow 
compliance  for  the  proof  pressure 
testing  requirements  of  §  25.1435(b)(1) 
for  the  Boeing  Model  777-200LR  and 
777-300ER  airplanes  by  (1)  similarity  to 
the  previously  tested  hydraulic  system 
on  the  Model  777-200  for  the 
imchanged  parts,  and  (2)  conducting 
proof  pressure  tests  at  the  relief  valve 
setting  (3,400  psig)  for  the  changed  parts 
of  the  installations. 

Docket  No. :  FAA-2000-8514. 

Petitioner:  Addison  Aviation  Services, 
Inc.  

Section  of  14  CFR  Affected:  14  CFR 
25.857(e)(4). 

Description  of  Relief  Sought:  To 
certify  Learjet  Model  25  series  airplanes, 
to  be  modified  for  the  carriage  of  cargo 
as  Class  E  compartments  (an  STC 
project),  without  meeting  the 
requirements  to  exclude  hazardous 
quantities  of  smoke,  flames  or  noxious 
gases  from  the  flight  crew  compartment. 

Dispositions  of  Petitions 

Docket  No.:  FAA-200a-8340. 
Petitioner:  Crossville  Flying  Service, 

Inc.  

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 


Description  of  Relief  Sought:  To 
permit  CFS  to  operate  certain  aircraft 
under  part  135  without  a  TSO-C112 
(Mode  S)  transponder  installed  in  the 
aircraft. 

Grant,  12/08/2000,  Exemption  No. 
7395. 

Docket  No.:  FAA-2000-8499. 

Petitioner:  Bishop  Aviation,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.134(c)(2). 

Description  of  Relief  Sought:  To 
permit  Bishop  to  operate  certain  aircraft 
imder  part  135  without  a  TSO-C112 
(Mode  S)  transponder  installed  in  the 
aircraft. 

Grant,  12/08/2000,  Exemption  No. 
7394. 

Docket  No.:  FAA-2000-7992. 

Petitioner:  Hartley,  Inc.  dba  Branch 
River  Air  Service.  

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought:  To 
permit  Branch  River  to  operate  certain 
aircraft  under  part  135  without  a  TSO- 
C112  (Mode  S)  transponder  installed  in 
the  aircraft. 

Grant,  12/08/2000,  Exemption  No. 
7396. 

Docket  No.:  FAA-2000-8010. 

Petitioner:  Fostaire  Helicopters. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Fostaire  to 
operate  certain  aircraft  under  part  135 
without  a  TSO-C112  (Mode  S) 
transponder  installed  in  the  aircraft. 

Grant,  12/08/2000,  Exemption  No. 
7397. 

Docket  No:  FAA-2000-8141 . 

Petitioner:  Mulchatna  Air.         

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Mulchatna  to 
operate,  certain  aircraft  under  part  135 
without  a  TSO-C112  (Mode  S) 
transponder  installed  in  the  aircraft. 

Grant.  12/08/2000,  Exemption  No. 
7398. 

Docket  No.:  FAA-2000-8338. 

Petitioner:  Air  Cargo  Express.    

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  ACE  to  operate 
certain  aircraft  imder  part  135  without 
a  TSO-C112  (Mode  S)  transponder 
installed  in  the  aircraft. 

Grant,  12/08/2000,  Exemption  No. 
7403. 

Docket  No.:  FAA-2000-8143. 

Petitioner:  Peninsula  Airways  dba 
PenAir.  

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 
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Description  of  Relief  Sought/ 
Disposition:  To  permit  PenAir  to  operate 
certain  aircraft  under  part  135  without 
a  TSCV-C112  (Mode  S)  transponder 
installed  in  the  aircraft. 

Grant,  12/08/2000,  Exemption  No. 
7402. 

Docket  No.:  FAA-2000-8144. 

Petitioner:  Indianaero,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Indianaero  to 
operate  certain  aircraft  under  part  135 
without  a  TSO-C112  (Mode  S) 
transponder  installed  in  the  aircraft. 

Grant,  12/08/2000,  Exemption  No. 
7401. 

Docket  No.:  FAA-2000-8181. 

Petitioner:  Tundra  Ltd. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Tundra  to 
operate  certain  aircraft  under  part  135 
without  a  TSO-C112  (Mode  S) 
transponder  installed  in  the  aircraft. 

Gmnt,  12/08/2000.  Exemption  No. 
7400. 

Petition  for  Exemption 

Docket  No.:  FAA-2000-8492. 

Petitioner:  The  Boeing  Company. 

Regulations  Affected:  25.1435(b)(1). 

Description  of  Petition:  To  allow 
compliance  for  the  proof  pressure 
testing  requirements  of  §  25.1435(b)(1) 
for  the  Boeing  Model  777-200LR  and 
777-300ER  airplanes  by  (1)  similarity  to 
the  previously  tested  hydraulic  system 
on  the  Model  777-200  for  the 
unchanged  parts,  and  (2)  conducting 
proof  pressure  tests  at  the  relief  valve 
setting  (3.400  psig)  for  the  changed  parts 
of  the  installations. 

Petition  for  Exemption 

Docket  No.:  FAA-2000-8514. 

Petitioner:  Addison  Aviation  Services, 
Inc. 

Regulations  Affected:  14  CFR 
25.857(e)(4). 

Description  of  Petition:  To  certify 
L«arjet  Model  25  series  airplanes,  to  be 
modified  for  the  carriage  of  cargo  as 
Class  E  compartments  (an  STC  project), 
without  meeting  the  requirements  to 
exclude  hazardous  quantities  of  smoke, 
flames  or  noxious  gases  fi^m  the  flight 
crew  compartment. 

(FR  Doc.  01-2876  Filed  2-1-01;  8:45  am] 
■UMO  COM  4*10-1»-ll 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aging  Transport  Systems  Ruiemaking 
Advisory  Committee;  Meeting 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  notice  announces  a 
public  meeting  of  the  FAA's  Aging 
Transport  Systems  Rulemaking 
Advisory  Committee. 
DATES:  The  meeting  will  be  held 
February  8-9,  2001,  beginning  at  8  a.m. 
on  February  8. 

ADDRESSES:  The  meeting  will  be  at  the 
United  States  Coast  Guard 
Headquarters,  Room  6301,  2100  2nd 
Street,  SW.,  Washington,  DC  20593- 
0001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gerri  Robinson,  Office  of  Rulemaking, 
ARM-24,  FAA,  800  Independence 
Avenue,  SW,  Washington,  DC  20591, 
Telephone  (202)  267-9078,  FAX  (202) 
267-5075.  or  e-mail  at 
gerri.robinson@faa.gov. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  of  a  meeting  of  the  Aging 
Transport  Systems  Rulemaking 
Advisory  Committee  to  be  held  at  the 
United  States  Coast  Guard 
Headquarters,  Room  6201,  2100  2nd 
Street,  SW.,  Washington,  DC  20593- 
0001. 

The  agenda  will  include 
consideration  of  new  taskings  to 
ATSRAC  and  discussion  on  appropriate 
membership  needed  to  review  and  make 
recommendations  to  the  FAA,  if  the 
tasks  are  accepted. 

Attendance  is  open  to  the  interested 
public,  but  will  be  limited  to  the 
availability  of  meeting  room  space.  The 
FAA  will  arrange  teleconference 
capability  for  individuals  wishing  to 
participate  by  teleconference  if  we 
receive  notification  before  February  5. 
Arrangements  to  participate  by 
teleconference  can  be  made  by 
contacting  the  person  listed  in  the  FOR 
FURTHER  INFORMATION  CONTACT:  section. 
Callers  outside  the  Washington 
metropolitan  area  will  be  responsible  for 
paying  long  distance  charges. 

The  public  may  present  written 
statements  to  the  committee  at  any  time 
by  providing  20  copies  to  the  Executive 
Director,  or  by  bringing  the  copies  to  the 
meeting.  Public  statements  will  only  be 
considered  if  time  permits.  In  addition, 
sign  and  oral  interpretation  as  well  as  a 
listening  device  can  be  made  available 
if  requested  10  calendar  days  before  the 
meeting. 


Issued  in  Washington,  DC.  on  January  26, 
2001. 

Anthony  F.  Fazio, 

Diivctor,  Office  of  Rulemaking. 

|FR  Doc.  01-2791  Filed  2-1-01;  8:45  am] 

BILUNG  CODE  4giO-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Rulemaldng  Advisory 
Committee  Meeting 

agency:  Federal  Aviation 
Administration  {FAA).  DOT. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  notice  announces  a 
public  meeting  of  the  FAA's  Aviation 
Rulemaking  Advisory  Committee  to 
discuss  rotorcraft  issues. 
DATES:  The  meeting  will  be  held  on 
February  14.  2001.  8:30  a.m.  PST. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Anaheim  Marriott.  Salons  A&B, 
Anaheim,  CA  92802,  telephone  (714) 
750-8000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Angela  Anderson,  Office  of  Rulemeiking, 
ARM-200,  FAA,  800  Independence 
Avenue,  SW,  Washington,  DC  20591, 
telephone  (202)  267-9681. 
SUPPLEMENTARY  INFORMATION:  The 
referenced  meeting  is  announced 
pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463;  5  U.S.C.  App.  n). 
The  agenda  will  include: 

a.  Performance  and  Handling 
Qualities  Requirements  status  report. 

b.  Damage  Tolerance  and  Fatigue 
Evaluation  of  Metallic  Rotorcraft 
Structure  Working  Group  status  report 
and  presentation  of  Concept  Paper. 

c.  Damage  Tolerance  and  Fatigue 
Evaluation  of  Composite  Rotorcraft 
Structure  Working  Group  status  report 
and  presentation  of  Concept  Paper. 

d.  Briefing  fi-om  FAA  economist  on 
information  needed  to  complete 
economic  analyses  of  rules. 

Attendance  is  open  to  the  public  but 
will  be  limited  to  the  space  available. 
The  public  must  make  arrangements  to 
present  oral  statements  at  the  meeting. 

Written  statements  may  be  presented 
to  the  committee  at  any  time  by 
providing  16  copies  of  the  Assistant 
Chair  or  by  providing  the  copies  at  the 
meeting.  Copies  of  the  Concept  Papers 
that  will  be  presented  may  be  obtained 
by  contacting  Mary  Ann  Phillips  at 
(817)  222-5124  or  by  emailing  her  at: 
mary.ann.phillips@faa.gov.  If  you  are  in 
need  of  assistance  or  require  a 
reasonable  accommodation  for  the  - 
meeting,  please  Contact  the  person  listed 
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fnder  the  heading  FOR  FURTHER 
INFORMATION  CONTACT,  hi  addition,  sign 
and  oral  interpretation,  as  well  as  a 
listening  device,  can  be  made  available 
at  the  meeting  if  requested  10  calendar 
days  before  the  meeting.  Arrangements 
may  be  made  by  contacting  the  person 
listed  under  the  FOR  FURTHER 
MFORMATION  CONTACT. 

Issued  in  Washington,  DC,  on  January  19, 

tool. 

Anthony  F.  Fazio, 

Jfissistant  Executive  Director,  Aviation 
Rulemaking  Advisory  Committee. 
IFR  Doc.  01-2858  Filed  1-30-01;  3:39  pm] 
MLUNG  COOE  4910-13-M 


0EPARTMENT  OF  TRANSPORTATION 

federal  Aviation  Administration 

I 

Notice  of  Intent  To  Rule  on  Application 
fo  impose  a  Passenger  Facility  Charge 
(PFC)  at  Chicago  O'Hare  intemational 
Airport  and  To  Use  the  Revenue  at 
Chicago  O'Hare  Intemational  Airport, 
Chicago,  IL,  and  Gary/Chicago  Airport, 
Gary,  IN 

KgenCY:  Federal  Aviation 
i\dministration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 


summary:  The  FAA  proposes  to  rule  and 
Invites  public  comment  on  the 
application  to  impose  a  PFC  at  Chicago 
O'Hare  Intemational  Airport  and  use  the 
revenue  at  Chicago  O'Hare  Intemational 
Airport  and  Gary/Chicago  Airport  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
[Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

DATES:  Comments  must  be  received  on 
br  before  March  5,  2000. 

jAODRESSES:  Comments  on  this 
lapplication  may  be  mailed  or  delivered 
Sn  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Chicago  Airports 
District  Office,  2300  East  Devon 
Avenue,  Room  320,  Des  Plaines,  Illinois 
60018. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Thomas  R. 
■Walker,  Commissioner  of  the  City  of 
|Chicago  Department  of  Aviation  at  the 
following  address:  Chicago  O'Hare 
Intemational  Airport,  P.O.  Box  66142, 
Chicago,  IL  60666. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  City  of 


Chicago  Department  of  Aviation  under 
section  158.23  of  part  158. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Thomas  E.  Salaman,  Chicago 
Metropolitan  Program  Manager,  Federal 
Aviation  Administration,  Chicago 
Airports  District  Office,  2300  East 
Devon  Avenue.  Room  320,  Des  Plaines, 
IL  60018,  telephone  (847)  294-7436. 
The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
a  PFC  at  Chicago  O'Hare  Intemational 
Airport  and  use  the  revenue  at  Chicago 
O'Hare  Intemational  Airport  and  Gary/ 
Chicago  Airport  under  the  provisions  of 
the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  DC  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Public  Law  101-508)  and  Part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  158). 

On  January  4,  2001,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  City  of  Chicago 
Department  of  Aviation  was 
substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  April  6,  2001. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  application  number:  01-1 2-C- 
OO-ORD. 

Level  of  the  proposed  PFC:  $4.50. 

Proposed  charge  effective  date:  April 
1, 2001. 

Revised  proposed  charge  expiration 
date;  July  1,2014. 

Total  estimated  PFC  revenue: 
$880,183,000.00, 

Brief  description  of  proposed  projects 
at  the  $4.50  level: 

Impose  Only  at  ORD:  Airport  Transit 
System  (ATS)  North  Extension;  ATS 
Maintenance  Relocation;  Zemke  Road 
Extension;  Concoiu-se  K  Extension; 
Taxiway  A/B  Extension/Oil  Water 
Separator  Relocation;  Hardstand  Apron; 
Terminal  Six  Development;  Terminals  1 
and  2  Connection  Expansion;  Touhy 
Avenue  Reservoir. 

Impose  and  Use  at  ORD:  World 
Gateway  Program  Formulation; 
Terminals  1,2,  and  3  Facade  and 
Circulation  Enhancement 
Improvements;  Aircraft  Rescue  and 
Firefighting  (ARFF)/Simulator  Training 
Facility;  Automatic  Vehicle 
Identification — Ground  Transportation; 
Terminal  Five  Upper  Level  Roadway 
Rehabilitation;  Global  Positioning 
System  Antenna;  Runway  Deicing  Fluid 
Facility  Improvements;  Runway 


Weather  Sensors  Upgrade;  Service  Road 
to  General  Aviation  Apron;  Land  and 
Hold  Short  Operations  Improvements; 
360  Degree  Silicon  Graphics 
Incorporated  Based  Tower  Simulator, 
Snow/Security/Fire  Equipment;  School 
Insulation— 1999-2001;  Residential 
Insulation — 2000;  Residential 
Insulation — 2001 ;  Perimeter  Intmsion 
Detection  System — Phase  n. 

Use  at  ORD:  Snow  Dump 
Improvement;  Runway  14L/32R 
Rehabilitation;  High  Temp  Water 
Piping:  Eliminate  Ball  Joints;  National 
Pollutant  Discharge  Eliminations 
System  Permit  Compliance. 

Brief  description  of  proposed  project 
at  the  $3.00  level: 

Use  at  Gary/Chicago:  Acquisition  of 
1500-Gallon  ARFF  Vehicle;  Terminal 
Renovation — Phase  ID. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  he 
required  to  collect  PFCs:  air  taxi 
operators. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice 
and  other  dociunents  germane  to  the 
application  in  person  at  the  City  of 
Chicago  Department  of  Aviation. 

Issued  in  Des  Plaines.  Illinois,  on  January 
23.  2001. 
Benito  De  Leon, 

Manager,  Planning/Programming  Branch. 
Airports  Division,  Great  Lakes  Region. 
[FR  Doc.  01-2854  Filed  2-1-01:  8:45  am) 

BILUNG  COOE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Dallas-Fort  Worth  Intemational  Airport, 
DFW  Airport,  TX 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Dallas-Fort  Worth 
Intemational  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Tide 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  .158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
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DATES:  Comments  must  be  received  on 
or  before  March  5,  2001. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  copies  to  the  FAA  at  the 
following  address:  Mt.  G.  Thomas 
Wade,  Federal  Aviation  Administration. 
Southwest  Region,  Airports  Division, 
Planning  and  Programming  Branch, 
ASW-611.  Fort  Worth,  Texas  76193- 
0610. 

In  addition,  one  copy  of  any 
conmients  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Jelfrey  P. 
Fegan,  Manager  of  Dallas-Fort  Worth 
International  Airport  at  the  following 
address:  Mr.  Jeffrey  P.  Fegan,  Airport 
Manager,  P.O.  Drawer  619428,  Dallas- 
Fort  Worth  International  Airport,  DFW 
Airport,  TX  75261-9428. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  the  written 
comments  previously  provided  to  the 
Airport  imder  Section  158.23  of  Part 
158. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
G.  Thomas  Wade,  Federal  Aviation 
Administration,  Southwest  Region, 
Airports  Division,  Planning  and 
Programming  Branch,  ASW-611,  Fort 
Worth,  Texas  76193-0610,  (817)  222- 
5613. 

The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Dallas-Forth  Worth  International 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  DC  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Pub.  L.  101-508)  and  Part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  158). 

On  January  19,  2001  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  bom  a  PFC 
submitted  by  the  Airport  was 
substantially  complete  within  the 
requirements  of  Section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  April  14,  2001. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date:  June 
1,2001. 

Proposed  charge  expiration  date: 
October  1,2011. 

Total  estimated  PFC  revenue: 
$2,079,095. 

PFC  application  number:  01-05-C- 
00-DFW. 

Brief  description  of  proposed 
projecUs): 


PROJECTS  TO  IMPOSE  AND  USE  PFC'S 

1.  Construct  Automated  People 
Mover. 

2.  Elevate  Service  Roads  Between 
Terminals  C  and  D. 

3.  Install  12  PAPIs. 

4.  Upgrade  Airport- Wide  Fueling 
System. 

5.  Upgrade  5W  Cargo  Roads  and  Cross 
Under. 

6.  Construct  5W  Deicing  GSE  Facility. 

7.  Widen  35L/35C  ARFF  Road. 

8.  Expand  Terminal  B  (International 
Area). 

9.  Construct  DPS  Service  Center. 

10.  Upgrade  Airport  Directional 
Signage  (Landside  and  Terminal). 

11.  Construct  Environmental  Material 
Handling  Center. 

12.  Upgrade  Terminal  Circulation 
Roads. 

13.  Acquire  CNG  Busses. 
Proposed  class  or  classes  of  air 

carriers  to  be  exempted  from  collecting 
PFC's:  FAR  Part  135  on  demand  air 
Taxi/Commercial  Operator  (ATCO) 
filing  FAA  Form  1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at: 
Federal  Aviation  Administratioii, 
Southwest  Region,  Airports  Division, 
Planning  and  Programming  Branch, 
ASW-610,  2601  Meacham  Blvd.,  Fort 
Worth,  Texas  76137-4298. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  dociunents  germane  to  the 
application  in  person  at  DFW 
Administration  Building,  3200  East 
Airfield  Drive,  Dallas-Fort  Worth 
International  Airport. 

Issued  in  Fort  Worth,  Texas  on  January  19, 
2001. 

William  J.  Flanagan, 

Acting  Manager,  Airports  Division. 

[FR  Doc.  01-2855  Filed  2-1-01;  8:45  am] 

BHJJNG  COOE  4aiO-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Special  Committee  187;  Mode 
Select  Beacon  and  Data  Link  System 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C,  appendix  2),  notice 
is  hereby  given  for  Special  Committee 
(SC)— 187  meeting  to  be  held  March  1, 
2001,  starting  at  9:00  a.m.  The  meeting 
will  held  RTCA  Inc.,  1140  Connecticut 
Ave.,  NW.,  Suite  1020,  Washington.  DC 
20036. 

The  agenda  will  include:  (1)  Welcome 
and  Introductory  Remarks;  (2)  Review 


Meeting  Agenda;  (3)  Review  and 
Approve  proposed  changes  to  RTCA/ 
DO-181B,  RTCA  Paper  No.  020-01/ 
SC187-036;  (4)  Review  and  Approve 
Changes  to  RTCA/DO-218A,  RTCA 
Paper  No.  02 1-01 /SCl  8 7-03 7;  (5)  Other 
Business;  (6)  Date  and  Location  of  Next 
Meeting;  (7)  Closing. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW.,  Suite  1020.  Washington,  DC 
20036;  (202)  833-9339  (phone);  (202) 
833-9434  (fax);  or  http://www.rtca.org 
(web  site).  Members  of  the  public  may 
present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  DC,  on  January  26. 
2001. 

Janice  L.  Peters, 

Designated  Official. 

[FR  Doc.  01-2792  Filed  2-1-01;  8:45  ami 

BILUNG  COOE  4eiO-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Special  Committee  195;  Hight 
Information  Services  Communications 
(FISC) 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C,  appendix  2).  notice 
is  hereby  given  for  Special  Committee 
(SC)-195  meeting  to  be  held  March  6- 
7,  2001.  starting  at  8:30  a.m.  each  day. 
The  meeting  will  be  held  at  RTCA,  Inc., 
1140  Connecticut  Ave.,  NW,  Suite  1020 
Washington,  DC  20036. 

The  agenda  will  include:  March  6: 
Plenary  convenes:  (1)  Welcome  and 
Introductory  Remarks;  (2)  Review 
Meeting  Agenda;  (3)  Working  Group 
(WG)-1,  Aircraft  Cockpit  Weather 
Display;  Plenary  reconvenes:  (4)  Review 
of  Previous  Meeting  Minutes;  (5)  Report 
fit)m  WG-1  on  Activities;  (6)  Review 
Flight  Information  Service-Broadcast 
(FIS-B)  Minimum  Aviation  System 
Performance  Standards  (MASPS)  status; 
(7)  Consideration  for  Application  of 
Provisions  of  ISO/IEC  TR  9577  IPI/SPI 
Specifications  FIS-B  Subnetwork; 
March  7:  (8)  Develop  guidelines  for 
inclusion  of  FIS  Products  in  Appendix 
E;  (9)  Review  SC-195  Work  Plan;  (10) 
Other  Business;  (11)  Date  and  place  of 
Next  Meeting;  (12)  Closing. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
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members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW.,  Suite  1020,  Washington,  DC 
20036;  (202)  833-9339  (phone);  (202) 
833-9434  (fax);  or  http://wvkrw.rtca.org 
(web  site).  Members  of  the  public  may 
present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  DC,  on  January  26, 
2001. 

Janice  L.  Peters, 
Designated  Official. 

(FR  Doc.  01-2793  Filed  2-1-01;  8:45  am] 
BILLING  COOE  4910-13-4I 

DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

[Docket  No.  RSPA-00-8026  (PDA-26(R))] 

Application  by  Boston  &  Maine 
Corporation  for  a  Preemption 
Determination  as  to  Massachusetts' 
Definitions  of  Hazardous  Materials 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Notice  extending  period  for 
public  comment. 

SUMMARY:  RSPA  is  further  extending  the 
period  for  interested  parties  to  submit 
comments  on  an  appUcation  by  Boston 
&  Maine  Corporation  for  an 
administrative  determination  whether 
Federal  hazardous  materials 
transportation  law  preempts  the 
Commonwealth  of  Massachusetts' 
definitions  of  "hazardous  materials"  as 
applied  to  hazardous  materials 
transportation. 

DATES:  Comments  received  on  or  before 
April  13,  2001,  and  rebuttal  conunents 
received  on  or  before  May  29,  2001,  will 
be  considered  before  an  administrative 
ruling  is  issued  by  RSPA's  Associate 
Administrator  for  Hazardous  Materials 
Safety.  Rebuttal  conunents  may  discuss 
only  those  issues  raised  by  comments 
received  during  the  initial  comment 
period  and  may  not  discuss  new  issues. 
ADDRESSES:  The  application  and  all 
comments  received  may  be  reviewed  in 
the  Dockets  Office,  U.S.  Department  of 
Transportation,  Room  PL-^01,  400 
Seventh  Street,  SW,  Washington.  DC 
20590-0001.  The  application  and  all 
comments  are  also  available  on-line 
through  the  home  page  of  DOT's  Docket 
Management  System,  at  "http:// 
dms.dot.gov." 

Comments  must  refer  to  Docket  No. 
RSPA-00-8026  and  may  be  submitted 


to  the  docket  either  in  vmting  or 
electronically.  Send  three  copies  of  each 
written  comment  to  the  Dockets  Office 
at  the  above  address.  If  you  wish  to 
receive  confirmation  of  receipt  of  your 
written  comments,  include  a  self- 
addressed,  stamped  postcard.  To  submit 
comments  electronically,  log  onto  the 
Docket  Management  System  website  at 
http://dms.dot.gov,  and  click  on  "Help 
&  Information"  to  obtain  instructions. 

A  copy  of  each  comment  must  also  be 
sent  to  (1)  Robert  B.  Culliford,  Esq., 
Corporate  Counsel,  Boston  &  Maine 
Corporation,  Iron  Horse  Park,  North 
Billerica,  MA  01862,  and  (2)  Ginny 
Sinkel,  Esq.,  Assistant  Attorney  General, 
Commonwealth  of  Massachusetts,  Office 
of  the  Attorney  General,  One  Ashburton 
Place,  Boston,  Massachusetts  02108- 
1698.  A  certification  that  a  copy  has 
been  sent  to  these  persons  must  also  be 
included  with  the  comment.  (The 
following  format  is  suggested:  "I  certify 
that  copies  of  this  comment  have  been 
sent  to  Mr.  Culliford  and  Ms.  Sinkel  at 
the  addresses  specified  in  the  Federal 
Register.") 

A  list  and  subject  matter  index  of 
hazardous  materials  preemption  cases, 
including  all  inconsistency  rulings  and 
preemption  determinations  issued,  are 
available  through  the  home  page  of 
RSPA's  Office  of  the  Chief  Counsel,  at 
"http://rspa-atty.dot.gov."  A  paper  copy 
of  this  list  and  index  will  be  provided 
at  no  cost  upon  request  to  Ms.  Christian, 
at  the  address  and  telephone  number  set 
forth  in  FOR  FURTHER  INFORMATION 
CONTACT  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karin  V.  Christian",  Office  of  the  Chief 
Coxmsel,  Research  and  Special  Programs 
Administration  (Tel.  No.  202-366- 
4400),  Room  8407,  U.S.  Department  of 
Transportation.  Washington,  DC  20590- 
0001. 

SUPPLEMENTARY  INFORMATION:  On 
November  16,  2000,  RSPA  published  a 
notice  in  the  Federal  Register  inviting 
interested  parties  to  submit  comments 
on  an  application  by  Boston  &  Maine 
Corporation  for  an  administrative 
determination  of  whether  Federal 
hazardous  materials  transportation  law 
preempts  the  Commonwealth  of 
Massachusetts'  definitions  of 
"hazardous  materials"  as  applied  to 
hazardous  materials  transportation.  See 
65  FR  69365. 

After  receiving  a  request  from  the 
Commonwealth  of  Massachusetts  to 
extend  the  conunent  period,  RSPA 
published  a  Notice  on  December  19, 
2000  extending  the  comment  period  to 
February  2,  2001  with  a  rebuttal  period 
until  March  19,  2001.  Boston  &  Maine 
Corporation  assented  to  that  request. 


On  January  19,  2001,  the 
Commonwealth  of  Massachusetts  (the 
Commonwealth)  sent  RSPA  a  letter  ^ 

requesting  a  further  extension  of  time  to 
April  13,  2001  to  comment  on  the 
preemption  application.  The 
Commonwealth  states  that  Boston  & 
Maine  Corporation  has  assented  to  the 
request  for  an  extension  of  time. 
Accordingly,  RSPA  is  extending  the 
comment  period  to  April  13,  2001  and 
the  rebuttal  comment  period  to  May  29. 
2001. 

Comments  should  address  whether 
Massachusetts'  definitions  of 
"hazardous  material"  differ  from  the 
definition  of  that  term  in  the  Federal 
Hazardous  Materials  Reg\ilations 
(HMR).  49  CFR  Parts  171-180,  and 
whether  and  how  these  State  definitions 
are  applied  and  enforced  by  the  State 
with  respect  to  transportation  that  is 
subject  to  the  HMR. 

Issued  in  Washington,  D.C.  on  January  30, 
2001. 

Robert  A.  McGulre. 
Associate  Administrator  for  Hazardous 
Materials  Safety. 

[FR  Doc.  01-2874  Filed  2-1-01;  8:45  am] 
MLLINO  COOE  4910-60-U 


DEPARTMENT  OF  THE  TREASURY 

Rscal  Service 

Financial  Management  Service; 
Electronic  Authentication  Policy; 
Correction 

agency:  Financial  Management  Service, 
Fiscal  Service,  Treasury. 
ACTION:  Notice  of  publication  of  policies 
and  practices  for  the  use  of  electronic 
transactions  and  authentication 
techniques  in  Federal  payments  and 
collections;  correction. 

SUMMARY:  Financial  Management 
Service  published  a  document  in  the 
Federal  Register  of  January  3,  2001 
concerning  Treasury's  Electronic 
Authentication  Policy.  The  document  is 
being  corrected  to  insert  a  sentence. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Grippe,  Director,  Electronic  Commerce, 
Financial  Management  Service, 
Department  of  the  Treasury.  401  14th 
Street.  S.W..  Washington.  DC  20227. 
(202)  874-6816, 
gary.grippo@fms.treas.gov. 

Correction 

In  the  Federal  Register  of  January  3, 
2001,  in  FR  Doc.  01-79,  on  page  394, 
under  the  "Scope"  caption,  in  the  third 
column,  first  full  paragraph,  correct  the 
paragraph  to  read: 
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Focus  is  also  placed  on  the  use  of 
public  key  oyptographic  techniques, 
which  can  provide  for  robust  electronic 
authentication,  and  on  the  manner  in 
which  Federal  agencies  must  go  about 
obtaining  public  key  digital  certificates 
for  payment,  collection,  and  coUateral 
transactions.  (It  should  be  noted  that  in 
establishing  such  guidance,  our  intent  is 
not  necessarily  to  dictate  that  a 
particular  certification  authority 
provider  be  used,  but  rather  to  try  to 


follow  a  general  principal  that  offers 
agencies  some  choice,  particularly 
where  commercial  certification 
authorities  must  be  relied  upon. 
Specifically,  it  is  oiu-  intent  to  foster  a 
competitive  environment  that  would 
allow  agencies  to  have  some  choice 
when  obtaining  cryptographic 
credentials  for  collections  as  covered  by 
this  policy.)  In  addition  to  public  key 
oyptography,  the  policy  covers  other 
forms  of  remote  electronic 


authentication  and  electronic 
signatures,  including  but  not  limited  to 
knowledge-based  authentication 
(Personal  Identification  Numbers  (PINs) 
and  passwords)  and  biometrics. 

Dated:  January  26,  2001. 
Richard  L.  Gregg, 

Commissioner. 

[FR  Doc.  01-2857  Filed  2-1-01;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

Correction 

In  notice  dociunent  01-2451 
appearing  on  page  8102  in  the  issue  of 
January  29,  2001,  make  the  following 
correction: 

On  page  8102,  in  the  first  column,  in 
the  DATES  section  the  effective  date 
"March  30,  2001"  should  read 
"February  28,  2001". 

(FR  Doc.  Cl-2451  Filed  2-1-01;  8:45  am] 

BILLING  CODE  1506-01-O 
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Part  n 

Department  of  the 
Interior 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife  and 
Plants;  Final  Determination  of  Critical 
Habitat  for  the  Alaska-Breeding 
Population  of  Steller's  Eider;  Final  Rule 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 

RIN  101S-AF95 

Endangered  and  Threatened  Wtldlife 
and  Plants;  Final  Determination  of 
Critical  Habitat  for  the  Alaska-Breeding 
Population  of  the  Steller's  Eider 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Final  rule. 

summary:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  designate 
critical  habitat  for  the  Alaska-breeding 
population  of  the  Steller's  eider 
[Polysticta  stellen),  a  threatened  species 
listed  pursuant  to  the  Endangered 
Species  Act  of  1973,  as  amended  (Act). 
Critical  habitat  for  the  Alaska-breeding 
population  of  the  Steller's  eider 
includes  breeding  habitat  on  the  Yukon- 
Kuskokwim  Delta  (Y-K  Delta)  and  4 
units  in  the  marine  waters  of  southwest 
Alaska,  including  the  Kuskokwim 
Shoals  in  northern  Kuskokwim  Bay,  and 
Seal  Islands,  Nelson  Lagoon,  and 
Izembek  Lagoon  on  the  north  side  of  the 
Alaska  Peninsula.  These  areas  total 
approximately  7,333  square  kilometers 
(approximately  2,830  square  miles  (mi-); 
733.300  hectares;  1,811,984  acres)  and 
1,363  km  (852  miles  (mi))  of  shoreline. 

Section  4  of  the  Act  requires  us  to 
consider  economic  and  other  impacts  of 
specifying  any  particular  area  as  critical 
habitat.  We  solicited  data  and  comments 
from  the  public  on  all  aspects  of  the 
proposed  rule  and  economic  analysis. 
Section  7  of  the  Act  prohibits 
destruction  or  adverse  modification  of 
critical  habitat  by  any  activity  funded, 
authorized,  or  carried  out  by  any 
Federal  agency. 

DATES:  The  effective  date  of  this  rule  is 
March  5.  2001, 

FOR  FURTHER  INFORMATION  CONTACT:  Ted 
Swem,  Northern  Alaska  Ecological 
Services,  U.S.  Fish  and  Wildlife  Service, 
101  12th  Ave.,  Rm  110,  Fairbanks,  AK 
99701  (telephone  907/456-0203; 
facsimile  907/456-0208). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Steller's  eider  was  first  described 
by  Peter  Simon  Pallas  in  1769,  and 
given  the  scientific  name  Anas  stellen 
Pallas.  After  seven  name  changes,  it  was 
grouped  with  other  eiders  as  Somateria 
stellen.  It  is  now  considered  distinct 
from  the  other  eiders,  and  is  the  only 
species  in  the  genus  Polysticta 
(American  Ornithologists'  Union  1983). 


This  genus  is  grouped  with  the  other  sea 
ducks  imder  the  Tribe  Mergini  (eiders, 
scoters,  mergansers,  and  allies). 
Subfamily  Anatinae  (ducks),  and  the 
Family  Auatidae  (swans,  geese,  and 
ducks). 

The  Steller's  eider  is  the  smallest  of 
four  eider  species;  both  sexes  are 
approximately  45  centimeters  (17-18 
inches)  long  (Belb-ose  1980).  The 
plumage  of  the  breeding  adult  male  is 
white,  black,  and  chestnut.  The  head  is 
white  with  black  eye  patches  and  light 
green  tinging  on  the  forehead,  lores 
(space  between  bill  and  eye),  and  below 
the  eye.  The  chin  and  throat  are  black, 
separated  from  a  broad  black  collar 
around  the  lower  neck  by  a  white  ring. 
The  shoulders  and  back  are  also  black 
and  each  tertial  (inner  wing)  feather  is 
bicolored  longitudinally,  with  the  inner 
half  being  white  and  the  outer  half  being 
bluish-black,  giving  the  back  a  striped 
appearance  when  the  wing  is  folded. 
The  speculum  (patch  of  colored  feathers 
on  the  wing)  is  dark  blue  and  the  breast 
and  belly  are  chestnut  shading  to  black 
posteriorly.  A  black  spot  is  present  on 
each  side  of  the  breast.  The  flanks, 
rump,  and  under-tail  feathers  are  black, 
and  the  wedge-shaped  tail  is  dark 
brown.  Males  in  eclipse  plumage  (dull 
plumage  assumed  prior  to  molt)  diuing 
late  smnmer  and  iall  Ae  entirely 
mottled  brown  except  the  wings  are  like 
the  adult  breeding  male's  and  the  upper 
wing-coverts  are  white.  Females  and 
juveniles  are  mottled  brown  year-roimd, 
and  the  female  adult  has  a  blue 
speoMlum  bordered  in  white. 

Geographic  Range 

Three  breeding  populations  of 
Steller's  eiders  are  recognized,  two  in 
Arctic  Russia  and  one  in  Alaska.  The 
majority  of  Steller's  eiders  breed  in 
Russia  and  are  identified  by  separate 
breeding  and  wintering  distributions 
(Nygard  et  al.  1995).  The  Russian 
Atlantic  population  nests  west  of  the 
Khatanga  River  and  winters  in  the 
Barents  and  Baltic  seas.  The  Russian 
Pacific  population  nests  east  fi-om  the 
mouth  of  the  Khatanga  River  and 
winters  in  the  southern  Bering  Sea  and 
northern  Pacific  Ocean,  where  it 
presiunably  intermixes  with  the  Alaska- 
breeding  population.  Neither  Russia- 
breeding  population  is  listed  as 
threatened  or  endangered;  only  Steller's 
eiders  that  nest  in  Alaska  are  listed  as 
threatened  under  the  Act. 

This  rule  for  critical  habitat  addresses 
the  Alaska-breeding  population  of 
Steller's  eiders,  the  only  population 
listed  under  the  Act,  but  individuals 
from  the  Alaska-breeding  population  are 
visually  indistinguishable  from  unlisted 
Russia-breeding  Steller's  eiders.  Ehiring 


the  autumn  molt,  winter,  and  spring 
migration  staging  periods,  the  listed 
Alaska-breeding  population  intermixes 
writh  the  more  niunerous  and  unlisted 
Russian  Pacific  population  in  marine 
waters  of  southwest  Alaska.  During 
these  times,  it  is  unknown  whether  the 
Alaska-breeding  population 
concentrates  in  distinct  areas  or 
disperses  throughout  the  species' 
marine  range. 

The  historical  breeding  range  of  the 
Alaska-breeding  population  of  Steller's 
eiders  is  not  clear.  "The  historical 
breeding  range  may  have  extended 
"discontinuously  from  the  eastern 
Aleutian  Islands  to  the  western  and 
northern  Alaska  coasts,  possibly  as  far 
east  as  the  Canadian  border.  In  more 
recent  times,  breeding  occurred  in  two 
general  areas,  the  Arctic  Coastal  Plain 
on  the  North  Slope,  and  western  Alaska, 
primarily  on  the  Y-K  Delta.  Currently, 
Steller's  eiders  breed  on  the  western 
Arctic  Coastal  Plain  in  northern  Alaska, 
from  approximately  Point  Lay  east  to 
Prudhoe  Bay,  and  in  extremely  low 
numbers  on  the  Y-K  Delta. 

On  the  North  Slope,  anecdotal 
historical  records  indicate  that  the 
species  occurred  from  Wainwright  east, 
nearly  to  the  Alaska-Canada  border 
(Anderson  1913;  Brooks  1915).  There 
are  very  few  nesting  records  from  the 
eastern  North  Slope,  however,  so  it  is 
unknown  if  the  species  commonly 
nested  there  or  not.  Currently,  the 
species  predominantly  breeds  on  the 
western  North  Slope,  in  the  northern 
half  of  the  Nationed  Petroleiun 
Reserve — Alaska  (NPR-A).  The  majority 
of  sightings  in  the  last  decade  have 
occurred  east  of  the  mouth  of  the 
Utukok  River,  west  of  the  Colville  River, 
and  within  90  km  (56  mi)  of  the  coast. 
Within  this  extensive  area,  Steller's 
eiders  generally  breed  at  very  low 
densities. 

The  Steller's  eider  was  considered  a 
locally  "common"  breeder  in  the 
intertidal,  central  Y-K  Delta  by 
naturalists  early  in  the  1900s  (Murie 
1924;  Conover  1926;  Gillham  1941; 
Brandt  1943),  but  the  bird  was  reported 
to  breed  in  only  a  few  locations.  By  the 
1960s  or  70s,  the  species  had  become 
extremely  rare  on  the  Y-K  Delta,  and 
only  six  nests  have  been  found  in  the 
1990s  (Flint  and  Herzog  1999).  Given 
the  paucity  of  early  recorded 
observations,  only  subjective  estimates 
can  be  made  of  the  Steller's  eider's 
historical  abimdance  or  distribution  on 
the  Y-K  Delta. 

A  few  Steller's  eiders  were  reportedly 
foimd  nesting  in  other  locations  in 
western  Alaska,  including  the  Aleutian 
Islands  in  the  1870s  and  80s  (Gabrielson 
and  Lincoln  1959),  Alaska  Peninsula  in 
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the  1880s  or  90s  (Murie  and  Scheffer 
1959),  Seward  Peninsula  in  the  1870s 
(Portenko  1989),  and  on  Saint  Lawrence 
Island  as  recently  as  the  1950s  (Fay  and 
Cade  1959).  It  is  imknown  how 
regularly  these  areas  were  used  or 
whether  the  species  ever  nested  in 
intervening  areas. 

After  breeding,  Steller's  eiders  move 
to  marine  waters  where  they  imdergo  a 
flightless  molt  for  about  3  weeks.  The 
majority  are  thought  to  molt  in  four 
areas  along  the  Alaska  Peninsula: 
Izembek  Lagoon  (Metzner  1993;  Dau 
1999a;  Laubhan  and  Metzner  1999), 
Nelson  Lagoon,  Herendeen  Bay,  and 
Port  MoUer  (Gill  et  al.  1981;  Petersen 
1981;  Dau  1999a).  Additionally,  smaller 
numbers  are  known  or  thought  to  molt 
in  a  nimiber  of  other  locations  along  the 
western  Alaska  coast,  around  islands  in 
the  Bering  Sea,  along  the  coast  of  Bristol 
Bay,  and  in  smaller  lagoons  along  the 
Alaska  Peninsula  (Swarth  1934;  Dick 
and  Dick  1971;  Petersen  and  Sigman 
1977;  Wilk  et  al.  1986;  Dau  1987; 
Petersen  et  al.  1991;  Day  et  al.  1995;  Dau 
1999a).  Others  molt  in  the  Russian  Far- 
East,  primarily  near  Kamchatka,  but 
where  these  individuals  nest  is 
undetermined. 

Only  rudimentary  information  on  the 
marine  distribution  of  Alaska-breeding 
Steller's  eiders  is  available.  Recoveries 
of  banded  Steller's  eiders  suggest  that 
the  Alaska-breeding  population 
intermixes  with  Russian-Pacific 
breeders  in  southwest  Alaska  during 
molt.  Steller's  eiders  banded  during 
molt  at  Izembek  and  Nelson  lagoons 
have  been  foimd  during  the  breeding 
season  near  Barrow  (Jones  1965; 
Service,  U.S.  Geological  Survey,  and 
North  Slope  Borough,  impub.  data)  as 
well  as  in  a  number  of  locations  in 
Russia  (Jones  1965).  More  recently, 
satellite  telemetry  tracked  post-breeding 
movements  of  three  individuals  that 
bred  at  Barrow  in  2000.  Two  of  the  three 
apparently  molted  near  the  Kuskokwim 
Shoals  and  the  third  is  believed  to  have 
molted  at  Seal  Islands  on  the  north  side 
of  the  Alaska  Peninsula  (Service  iwpub. 
data.). 

In  general,  wintering  Steller's  eiders 
occupy  shallow,  near-shore  marine 
waters  in  much  of  southwest  and  south 
coastal  Alaska.  They  are  found  aroimd 
islands  and  along  the  coast  of  the  Bering 
Sea  and  north  Pacific  Ocean  from  the 
Aleutian  Islands,  along  the  Alaska 
Peninsula  and  Kodiak  Archipelago,  east 
to  lower  Cook  Inlet.  Along  open 
coastline,  Steller's  eiders  usually  remain 
within  about  400  meters  (m)  (400  yards 
(yd))  of  shore  normally  in  water  less 
than  10  m  (30  feet  (ft))  deep  (C.  Dau, 
Service,  pers.  comm.  1999)  but  can  be 
foiuid  well  offshore  in  shallow  bays  and 


lagoons  or  near  reefs  (C.  Dau,  pers. 
comm.  1999;  D.  Zwiefelhofer,  Service, 
pers.  comm.  1999).  An  unknown 
number  of  Steller's  eiders  winter  along 
the  Russian  and  Japanese  coasts.  They 
have  been  reported  from  the  Anadyr 
Gulf  (Konyukhov  1990),  Komandor 
(Commander)  and  Kuril  islands  in 
Russia  (Kistchinski  1973;  Palmer  1976), 
and  near  Hokkaido  Island  in  northern 
Japan  (Brazil  1991). 

Prior  to  spring  migration,  thousands 
to  tens  of  thousands  of  Steller's  eiders 
stage  at  a  series  of  locations  along  the 
north  side  of  the  Alaska  Peninsula, 
including  several  areas  used  during 
molt  and  winter  such  as  Port  Heiden, 
Port  Moller,  Nelson  Lagoon,  and 
Izembek  Lagoon  (Lamed  et  al.  1994; 
Lamed  1998).  From  there,  they  cross 
Bristol  Bay,  and  it  is  thought  that 
virtually  the  entire  Alaska-wintering 
adult  population  spends  days  or  weeks 
feeding  and  resting  in  northern 
Kuskokwim  Bay  and  in  smaller  bays 
along  its  perimeter  (W.  Lamed,  Service, 
pers.  comm.  1999).  The  number  seen 
there  varies  among  years,  presumably 
due  to  variation  in  sea  ice  conditions 
that  may  slow  northward  migration  in 
some  years.  An  estimated  42,000  have 
concentrated  in  early  May  in 
Kuskokwrim  Bay  when  lingering  sea  ice 
has  delayed  northward  migration 
(Lamed  et  al.  1994).  Steller's  eiders  also 
concentrate  along  the  southwest  coast  of 
the  Y-K  Delta  and  southern  coast  of 
Nunivak  Island  during  spring  migration 
(Lamed  et  al.  1994). 

Steller's  eiders  move  north  through 
the  Bering  Strait  between  mid-May  and 
early  June  (Bailey  1943;  Kessel  1989). 
Subadults  may  remain  in  wintering 
areas  or  along  the  migration  route 
during  the  siunmer  breeding  season,  as 
they  have  been  noted  in  Nelson  Lagoon 
in  July  (M.  Petersen,  U.S.  Geological 
Survey,  pers.  comm.  1999),  around 
Nunivak  Island  fit)m  July  to  October  (B. 
McCaffery,  Service,  pers.  comm.  1999) 
and  offshore  and  along  the  lagoons  of  St. 
Lawrence  Island  in  summer  (Fay  1961). 
Steller's  eiders  have  been  seen  in 
lagoons  along  the  northwest  coast  of 
Alaska  in  late  July,  and  these  also  may 
be  subadults  (Day  et  al.  1995). 

Fall  migration  is  protracted,  with 
Steller's  eiders  moving  south  through 
the  Bering  Strait  from  late  July  through 
October  (Kessel  1989),  depending  on  age 
and  sex  of  individuals  and  whether 
migration  takes  place  before  or  after 
wing  molt  (Jones  1965).  Fall  migration 
routes  are  poorly  understood,  but 
groups  have  been  seen  passing  near 
shore  at  Nunivak  Island  (Dau  1987)  and 
Cape  Romanzof  (McCaffery  and 
Harwood  1997). 


Population  Status 

Determining  population  trends  for 
Steller's  eiders  is  difficult;  however,  the 
Steller's  eider's  breeding  range  in 
Alaska  appears  to  have  contracted,  with 
the  species  disappearing  from  much  of 
its  historical  range  in  western  Alaska 
(Kertell  1991)  and  possibly  a  portion  of 
its  range  on  the  North  Slope.  In  areas 
where  the  species  still  occurs  in  Alaska, 
the  fi^uency  of  occurrence  (the 
proportion  of  years  in  which  the  species 
is  present)  and  the  ft^quency  of 
breeding  (the  proportion  of  years  in 
which  the  species  attempts  to  nest)  have 
both  apparently  declined  in  recent 
decades  (Quakenbush  et  al.  1999). 

We  do  not  know  whether  the  species' 
breeding  population  on  the  North  Slope 
is  currently  declining,  stable,  or 
improving.  Although  Steller's  eiders  are 
counted  there  during  extensive  aerial 
waterfowl  and  eider  siuveys,  few  are 
seen  in  most  years  because  the  species 
occurs  at  very  low  density  and  the 
surveys  sample  only  a  small  proportion 
of  the  suitable  breeding  habitat.  Based 
on  observations  at  Barrow,  we  have 
found  that  breeding  population  size  and 
breeding  effort  vary  considerably  among 
years,  therefore,  detecting  statistically 
significant  population  trends  and 
accurately  estimating  population  size  is 
difficult. 

Despite  the  difficulty  in  detecting 
statistically  significant  trends  with 
North  Slope  aerial  survey  data,  these 
data  can  be  used  to  estimate  breeding 
population  size.  Several  dozen  Steller's 
eiders  are  usually  detected  during  aerial 
breeding-pair  waterfowl  surveys  on  the 
North  Slope  each  year  (Service  unpub. 
data  (a)).  These  surveys  sample  2-3 
percent  of  the  suitable  waterfowl 
breeding  habitat  annually.  When 
extrapolated  to  the  entire  study  area,  the 
number  of  sightings  suggests  that 
himdreds  or  low  thousands  (point 
estimates  ranged  from  534  to  2,543  in 
1989-1999)  of  Steller's  eiders  would  be 
detected  if  the  entire  region  were 
surveyed  each  year.  Actual  population 
size  is  probably  higher,  however, 
because  these  estimates  are  made  with 
the  assimiption  that  all  Steller's  eiders 
within  the  sample  area  are  detected. 
Based  on  knowledge  of  other  waterfowl 
species,  this  is  almost  certainly  not  the 
case,  but  information  is  inadequate  to 
estimate  a  species-specific  visibility 
correction  factor.  Based  on  these 
observations,  it  seems  reasonable  to 
estimate  that  himdreds  or  thousands  of 
Steller's  eiders  occur  on  the  North 
Slope.  Similar  aerial  surveys  are 
conducted  on  the  Y-K  Delta,  but  no 
Steller's  eiders  have  been  detected  in 
these  surveys  so  population  size  and 
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trends  cannot  be  estimated. 
Nonetheless,  comparison  of  historical 
and  recent  observations  indicate  that  a 
reduction  in  the  species'  abimdance  has 
occurred  on  the  Y-K  Delta  (Kartell 
1991). 

Previous  Federal  Action 

In  December  1990,  James  G.  King  of 
Juneau,  Alaska,  petitioned  us  to  list  the 
Steller's  eider  under  the  Act.  In  May 
1992,  we  determined  that  listing  was 
warranted  but  precluded  by  higher 
listing  priorities  elsewhere.  In  1992,  a 
status  review  of  the  species  concluded 
that  listing  the  Alaska-breeding 
population  as  threatened  was 
warranted,  although  the  available 
information  did  not  support  listing  the 
species  worldwide  (57  PR  19852).  A 
proposed  rule  to  list  the  Alaska- 
breeding  population  of  Steller's  eiders 
as  threatened  was  published  in  the 
Federal  Register  on  July  14, 1994  (59  PR 
35896).  Appropriate  Federal  and  State 
agencies;  borough,  city,  and  village 
governments;  scientific  and 
environmental  organizations;  and  other 
interested  parties  were  contacted  and 
encouraged  to  comment.  Shortly 
thereafter,  a  new  Service  policy  (July  1, 
1994;  59  PR  34270)  was  implemented 
requiring  that  listing  proposals  be 
reviewed  by  at  least  three  independent 
specialists.  The  comment  period  was 
reopened  in  June  1995  to  seek  peer 
review,  and  appropriate  parties  were 
again  contacted  and  encouraged  to 
comment.  A  final  determination  on 
whether  listing  was  warranted  was 
further  delayed  by  a  national 
moratoriiun  on  listing  (Public  Law  104- 
6)  implemented  in  April  1995,  which 
prevented  final  determination  on  listing 
actions  for  the  remainder  of  the  fiscal 
year;  that  moratoriiun  was  latex 
extended  uintil  April  1996. 

We  received  comments  on  listing 
Steller's  eiders  from  a  total  of  nine 
parties  during  the  two  conunent 
periods.  Of  the  comments,  four 
supported  listing,  four  were  neutral,  and 
one,  the  Alaska  Department  of  Pish  and 
Game,  opposed  listing.  We  also  received 
peer  review  from  five  recognized 
experts  on  eider  or  sea  duck  population 
monitoring,  modeling,  or  management; 
all  five  supported  listing  the  Alaska- 
breeding  population  of  Steller's  eiders 
as  threatened  or  endangered.  Two 
environmental  organizations  (The 
Wilderness  Society  and  Greenpeace) 
reconunended  designating  critical 
habitat  in  current  and  historical 
breeding  habitat,  wintering  habitat  along 
the  Alaska  Peninsida.  and  other  marine 
areas.  The  North  Slope  Borough 
supported  listing  but,  although  not 
specifically  mentioning  "critical 


habitat,"  recommended  against 
additional  special  protection  near  the 
village  of  Barrow.  Of  the  five 
independent  experts  who  provided  peer 
review,  four  commented  on  critical 
habitat  designation.  One  suggested 
studies  of  breeding  ecology  to  identify 
critical  habitat  requirements,  one 
recommended  designating  critical 
habitat  near  Barrow,  one  suggested 
"absolute  protection"  for  Steller's  eiders 
nesting  anywhere  in  Alaska,  and  one 
mentioned  that  protecting  "coastal 
molting  and  wintering  range"  was 
perhaps  more  important  than  breeding 
habitat. 

On  Jime  11, 1997,  we  listed  the 
Alaska-breeding  population  of  Steller's 
eiders  (62  PR  31748)  as  threatened.  That 
decision  included  a  determination  that 
designation  of  critical  habitat  was  not 
prudent  at  that  time.  Service  regidations 
(50  CPR  424.12(a)(1))  state  that 
designation  of  critical  habitat  is  not 
prudent  if  designation  woidd  not  be 
beneficial  to  the  species.  Section  7(a)(2) 
of  the  Act  requires  Federal  agencies  to 
ensure,  in  considtation  with  the  Service, 
that  activities  they  fund,  authorize,  or 
carry  out  are  not  likely  to  jeopardize  the 
continued  existence  of  listed  species.  At 
the  time  of  our  determination,  we  stated 
that  critical  habitat  designation  would 
provide  no  additional  benefit  to  Steller's 
eiders  because  protection  of  the  species' 
habitat  would  be  ensuired  through 
section  7  consiiltations,  the  recovery 
process,  and,  as  appropriate,  throu^ 
the  section  10  habitat  conservation 
planning  process. 

We  initiated  recovery  planning  for  the 
Steller's  eider  in  1997.  The  Steller's 
Eider  Recovery  Team  was  formed, 
consisting  of  eleven  members  with  a 
variety  of  expertise  in  Steller's  eider 
biology,  conservation  biology, 
population  biology,  marine  ecology. 
Native  Alaskan  culture,  and  wildlife 
management.  The  Recovery  Team  is 
developing  a  draft  Steller's  Eider 
Recovery  Plan,  and  we  expect  the  draft 
Recovery  Plan  to  be  availfdile  for  review 
in  2001. 

In  October  1998,  The  Wilderness 
Society  and  seven  other  national  and 
regional  environmental  organization 
filed  a  lawsuit  in  Federal  District  Court 
objecting  to  the  Department  of  the 
Interior  decision  to  undertake  oil  and 
gas  leasing  in  the  National  Petroleiun 
Reserve-Alaska,  Wilderness  Society,  et 
al.  V.  Babbitt.  Civ.  No.  98-02395 
(D.D.C.).  One  of  the  Plaintiffs  claims  in 
this  litigation  is  that  the  Service's  failiire 
to  designated  critical  habitat  (i.e.,  the 
"not  prudent"  determination)  for 
spectacled  and  Steller's  eiders  was 
arbitrary  and  capricious  and  in  violation 


of  the  Act.  This  claim  is  currently  being 
litigated. 

In  March  1999,  the  Southwest  Center 
for  Biological  Diversity,  Center  for 
Biological  Diversity,  and  Christians 
Caring  for  Creation  filed  a  lawsuit  in 
Federal  District  Court  in  the  Northern 
District  of  California  against  the 
Secretary  of  the  Department  of  the 
Interior  for  failing  to  designate  critical 
habitat  for  five  species  in  California  and 
two  in  Alaska.  These  species  include 
the  Alameda  whipsnake  (Masticophis 
lateralis  euryxanthus),  the  zayante 
band-winged  grasshopper 
(Trimerotropis  infantilis),  the  Morro 
shoulderband  snail  {Helmintholglypta 
walkeriana),  the  Arroyo  southwestern 
toad  {Bufo  microscaphus  cali f amicus) , 
the  San  Bernardino  kangaroo  rat 
[Dipodomys  merriami  parvus),  the 
spectacled  eider  [Somateria  fischeri), 
and  the  Steller's  eider. 

In  the  last  few  years,  a  series  of  court 
decisions  have  overtxuned  Service 
determinations  regarding  a  variety  of 
species  that  designation  of  critical 
habitat  woidd  not  be  prudent  (e.g.. 
Natural  Resources  Defense  Council  v. 
U.S.  Department  of  the  Interior,  113  F. 
3d  1121  (9th  Cir.  1997);  Conservation 
Council  for  Hawaii  V.  Babbitt,  2F.  Supp. 
2d  1280  p.  Hawaii  1998)).  Based  on  the 
standards  applied  in  those  judicial 
opinions  and  the  availability  of  new 
information  concerning  the  species' 
habitat  needs,  we  recognized  the  value 
in  reexamining  the  question  of  whether 
critical  habitat  for  Steller's  eider  woidd 
be  prudent.  Accordingly,  the  Federal 
Government  entered  into  a  settlement 
agreement  whereby  we  agreed  to 
readdress  the  prudency  of  designating 
critical  habitat  for  Steller's  eider. 

After  reviewdng  the  best  scientific  and 
commercial  data  available,  we  proposed 
to  withdraw  the  previous  finding  that 
the  designation  of  critical  habitat  for  the 
Steller's  eider  was  not  prudent.  On 
March  13,  1999  (65  PR  13262),  we 
proposed  to  designate  nine  areas  in 
northern,  western,  and  southwestern 
Alaska  as  critical  habitat  for  the  Steller's 
eider.  On  April  19,  2000  (65  PR  20938) 
we  extended  the  comment  period  until 
June  30,  2000.  On  July  5,  2000  (65  PR 
41404)  we  extended  the  comment 
period  until  August  31,  2000.  On  Jidy 
31,  2000  (65  PR  46684)  we  published 
the  notice  to  hold  a  public  hearing.  On 
August  24,  2000  (65  FR  51577)  we 
announced  the  availability  of  the  draft 
economic  analysis  and  extended  the 
public  comment  period  until  September 
24.  2000. 

We  have  made  this  final  critical 
habitat  determination  based  upon  the 
best  scientific  and  commercial 
information  available.  However,  we 
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recognize  that  we  do  not  have  complete 
information  on  the  distribution  of  tiiis 
species  at  all  times  of  the  year.  If 
information  becomes  available 
indicating  that  additional  or  fewer  areas 
are  essential  for  the  conservation  of  the 
species,  or  may  need  special 
management  considerations  and 
protections,  we  may  reevaluate  our 
critical  habitat  designation,  including 
proposing  additional  critical  habitat  or 
proposing  deletion  or  boundary 
refinement  of  existing  critical  habitat. 

State  of  Knowledge  of  the  Steller's  Eider 

The  Alaska-breeding  population  of 
the  Steller's  eider  was  listed  as 
threatened  in  June.  1997  (62  PR  31748). 
At  that  time,  we  noted  that  there  was 
considerable  uncertainty  about  the 
historical  distribution  and  abundance  of 
Steller's  eiders  in  Alaska.  Although 
qualitative  information  suggested  that 
the  range  of  the  species  had  contracted 
over  the  last  century,  there  was 
inadequate  quantitative  information 
available  to  assess  population  size  or 
trends.  Thus,  the  decision  to  list  the 
Alaska-breeding  population  was  based 
primarily  upon  the  near  disappearance 
of  Steller's  eiders  from  the  Y-K  Delta 
and  the  indication  that  they  may  have 
abandoned  the  eastern  North  Slope. 

At  the  time  of  listing,  the  available 
information  was  also  inadequate  to 
identify  the  factor  or  factors  causing  the 
species'  decline  in  Alaska.  However,  we 
concluded  that  destruction  or 
modification  of  habitat  did  not  appear  to 
have  played  a  major  role  in  the  decline 
in  the  Steller's  eider  as  a  nesting  species 
in  Alaska^because — (1)  only  a  very  small 
proportion  of  the  species'  vast  and 
remote  habitat  in  Alaska  had  been 
modified  by  humans;  (2)  other 
waterfowl  species  continue  to  occur  or 
nest  in  large  numbers  in  the  limited 
areas  with  human  presence  and  impact; 
and  (3)  the  only  place  where  the 
Steller's  eider  is  currently  known  to 
regularly  nest  in  Alaska  is  near  Barrow, 
where  they  nest  near  gas  pipelines, 
roads,  airports,  and  other  forms  of 
human  disturbance  and  habitat 
modification.  Possible  factors  that  may 
have  contributed  to  the  species'  decline 
were  mentioned  in  the  final  listing  rule 
(62  PR  31748),  including  changes  in  the 
numbers  or  diet  of  predators,  hunting 
(directly  through  shooting  and/or 
indirecUy  through  the  ingestion  of  spent 
lead  shot  pellets  in  wetlands),  and 
changes  in  the  marine  environment  that 
could  affect  Steller's  eider  food  or  other 
resources.  Although  we  speculated  on 
possible  factors  causing  decline,  there 
was  litUe  or  no  information 
demonstrating  that  any  had  actually 


caused  the  species'  decline  or  would 
limit  recovery. 

In  the  three  years  since  listing, 
research  and  survey  efforts  have  begun 
to  provide  additional  information  on  the 
species'  ecology.  Most  recent 
information  on  the  distribution  of 
Steller's  eiders  on  the  North  Slope  is 
derived  from  two  extensive, 
standardized  aerial  surveys  that  sample 
for  waterfowl  breeding  pairs  and  eiders 
across  much  of  the  Arctic  Coastal  Plain. 
Although  these  surveys  include  a  vast 
area,  the  sampling  intensity  is  low  (the 
waterfowl  breeding  pair  and  eider 
surveys  sample  approximately  2  and  4 
percent  of  the  Arctic  Coastal  Plain  each 
year,  respectively).  Low  sampling 
intensity,  combined  with  a  low  density 
of  Steller's  eiders,  results  in  very  few 
Steller's  eiders  being  detected  by  these 
surveys.  In  1999  and  2000,  intensive 
aerial  surveys  specifically  targeting 
Steller's  eiders  with  a  sampling 
intensity  of  50  percent  were  conducted 
in  a  block  near  Barrow,  and  in 
additional  blocks  near  Admiralty  Bay 
and  Atqasuk  in  1999  and  2000, 
respectively  (Martin  2000a).  These 
Steller's  eider  surveys  provided 
considerable  new  information, 
including  an  indication  that  200-500 
pairs  of  Steller's  eiders  may  have 
occupied  an  area  south  of  Barrow 
comprising  approximately  2,700  km^ 
(1,055  mi-Tin  both  1^99  and  2000 
(Martin  2000a).  This  finding  contrasts 
with  the  waterfowl  breeding  pair  and 
eider  surveys,  which  provided 
inadequate  information  to  estimate 
population  size  (and  failed  to  detect  any 
Steller's  eiders  in  the  survey  overlap 
area  in  2000).  This  important  finding 
indicates  that  the  population  size  and 
density  of  Steller's  eiders  may  be 
considerably  higher  than  that  indicated 
by  waterfowl  breeding  pair  and  eider 
surveys.  No  Steller's  eiders  were  seen  in 
the  Admiralty  Bay  or  Atqasuk  blocks 
during  the  intensive  Steller's  eider 
surveys,  although  the  species  has  been 
observed  in  these  blocks  during  low- 
intensity  waterfowl  and  eider  surveys  in 
other  years.  Given  the  tremendous 
annual  variation  in  breeding  population 
size  and  performance  that  is 
characteristic  of  the  Steller's  eider,  it  is 
premature  to  draw  conclusions  about 
the  absence  of  Steller's  eider 
observations  in  these  blocks  during  a 
single  survey  year.  However,  the 
apparent  striking  difference  in  density 
between  these  survey  blocks  indicates 
the  uneven  distribution  of  the  species 
and  highlights  the  need  for  additional 
intensive  surveys  throughout  other 
portions  of  the  species'  range  on  the 
North  Slope. 


Another  information  gap  that  was 
noted  at  the  time  the  Alaska-breeding 
population  of  Steller's  eiders  was  listed 
pertains  to  non-breeding  season 
distribution.  There  is  considerable 
information  on  the  use  of  Izembek  and 
Nelson  lagoons,  and  to  a  lesser  extent 
other  nearby  areas  on  the  Alaska 
Peninsula,  during  molt  and  winter.  In 
these  areas,  repeated  surveys  have 
quantified  the  variation  in  use  within 
and  among  years.  In  contrast,  there  is 
much  less  information  frtim  the  majority 
of  the  species'  vast  marine  range  in 
Alaska.  In  some  areas,  surveys  have 
only  been  conducted  during  fall  and/or 
spring,  have  only  been  conducted  a  very 
few  times,  or  have  never  been 
conducted  (such  as  large  portions  of  the 
Kodiak  Archipelago).  Thus,  our 
understanding  of  distribution  and  how 
it  varies  within  and  among  years  is  very 
inadequate  for  large  portions  of  the 
species'  non-breeding  range.  In  February 
and  March,  2000,  aerial  shoreline 
surveys  were  conducted  along 
thousands  of  kilometers  of  coastal 
southwestern  Alaska  in  order  to 
document  the  distribution  of  Steller's 
eiders  (Lamed  2000b).  In  general,  these 
surveys  found  Steller's  eiders  occurring 
over  a  wide  area  in  groups  of  dozens  or 
hundreds,  rather  than  larger 
concentrations  of  thousands.  Exceptions 
were  Izembek  and  Nelson  lagoons, 
where  17.571  and  10.391  Steller's  eiders 
were  found  in  March  2000.  respectively 
(Lamed  2000b).  Further  surveys  are 
needed  in  marine  areas  in  the  future  to 
better  understand  distribution  and  how 
it  varies  within  and  among  years. 

Another  aspect  of  non-breeding 
season  distribution  that  is  poorly 
understood  pertains  to  the  Alaska- 
breeding  population.  In  general,  our 
knowledge  of  the  marine  distribution 
and  ecology  of  Steller's  eiders  pertains 
to  the  species  as  a  whole,  which  is 
comprised  of  both  the  unlisted  Russia- 
breeding  population  and  the  listed 
Alaska-breeding  population.  If  the 
Alaska-breeding  population  selectively 
uses  portions  of  the  species'  broader 
range,  those  areas  are  disproportionately 
essential  for  the  listed  population's 
recovery.  However,  the  available 
information  has  been  inadequate  to 
evaluate  whether  the  populations  mix 
freely  or  are  somewhat  segregated  in  the 
marine  environment.  During  2000.  three 
adult  Steller's  eiders  that  bred  near 
Barrow  had  satellite  transmitters 
attached  to  follow  movements  after  the 
breeding  season.  Two  spent  the  molt 
period  at  the  Kuskokwim  Shoals  in 
northern  Kuskokwim  Bay  while  the 
other  spent  this  period  at  Seal  Islands, 
a  lagoon  on  the  north  side  of  the  Alaska 
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Peninsula  (Martin  2000b).  Although  the 
sample  size  is  very  small,  these 
observations  may  suggest  selective  use 
of  molting  areas  by  members  of  the 
Alaska-breeding  population  because  all 
three  individuals  molted  in  areas 
thought  to  support  comparatively  small 
molting  populations  (limited  survey 
data  showed  that  about  5,000  may  molt 
near  the  Kuskokwim  Shoals  and  5,000- 
10.000  may  molt  at  Seal  Islands). 
Additional  satellite  telemetry  is  planned 
to  acquire  greater  sample  size  and  to 
follow  birds  through  the  winter;  this 
will  provide  additional  information  on 
the  specific  areas  used  during  molt  and 
winter  by  the  Alaska-breeding 
population. 

In  summary,  since  listing  we  have 
initiated  satellite  telemetry  efforts  to 
delineate  the  marine  distribution  of  the 
Alaska-breeding  population  of  Steller's 
eiders.  Additionally,  because  Steller's 
eiders  are  infrequently  observed  during 
standard  aerial  watrnfowl  surveys,  we 
have  increased  intensive  aerial  survey 
efforts  on  the  North  Slope  to  better 
elucidate  distribution  and  abimdance. 
However,  both  of  these  efforts  are 
preliminary  and  will  require  continued 
efforts  to  produce  adequate  information. 
Significant  data  gaps  remain  in  our 
understanding  of  abundance  and 
distribution  on  the  North  Slope,  marine 
distribution  during  the  non-breeding 
season  (and  how  the  distribution  of  the 
Alaska-breeding  popidation  compares  to 
that  of  the  Russia-breeding  population), 
factors  causing  decline  and  constraining 
recovery,  and  how  the  current  status  of 
the  species  compares  to  historical 
statxis.  Each  of  these  data  gaps 
complicates  the  evaluation  of  critical 
habitat  and  determining  which  areas  are 
essential  for  the  species'  recovery.  We 
anticipate  that  development  and 
completion  of  a  Steller's  Eider  Recovery 
Plan  will  enhance  our  efforts  to 
imderstand  the  roles  of  environmental, 
physiological,  and  behavioral  factors  in 
achieving  recovery  of  this  species. 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as — (i)  the  specific  areas 
within  the  geographic  area  occupied  by 
a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
featiuvs  (I)  essential  to  the  conservation 
of  the  species  and  (II)  that  may  require 
special  management  considerations  or 
protection;  and  (ii)  specific  areas 
outside  the  geographic  area  occupied  by 
a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  that  are 


necessary  to  bring  an  endangered  or  a 
threatened  species  to  the  point  at  which 
listing  imder  the  Act  is  no  longer 
necessary. 

Section  4(b)(2)  of  the  Act  requires  that 
we  base  critical  habitat  proposals  upon 
the  best  scientific  and  commercial  data 
available,  after  taking  into  consideration 
the  economic  impact,  and  any  other 
relevant  impact,  of  specifying  any 
particxilar  area  as  critical  habitat.  We 
may  exclude  any  area  from  critical 
habitat  designation  if  the  benefits  of 
such  exclusion  outweigh  the  benefits  of 
including  such  area  as  part  of  the 
critical  habitat,  provided  the  exclusion 
will  not  result  in  the  extinction  of  the 
species  (section  4(b)(2)  of  the  Act). 

Critical  habitat  receives  protection 
under  section  7  of  the  Act  through  the 
prohibition  against  destruction  or 
adverse  modification  of  critical  habitat 
with  regard  to  actions  carried  out, 
funded,  or  authorized  by  a  Federal 
agency.  Section  7  also  requires 
conferences  on  Federal  actions  that  are 
likely  to  result  in  the  destruction  or 
adverse  modification  of  proposed 
critical  habitat.  In  our  regulations  at  50 
CFR  402.02,  we  define  destruction  or 
adverse  modification  as  "*  *  *  the 
direct  or  indirect  alteration  that 
appreciably  diminishes  the  value  of 
critical  habitat  for  both  the  siuvival  and 
recovery  of  a  listed  species.  Such 
alterations  include,  but  are  not  limited 
to,  alterations  adversely  modifying  any 
of  those  physical  or  biological  features 
that  were  the  basis  for  determining  the 
habitat  to  be  critical."  Aside  from  the 
added  protection  that  may  be  provided 
under  section  7,  the  Act  does  not 
provide  other  forms  of  protection  to 
lands  designated  as  critical  habitat. 
Because  consultation  under  section  7  of 
the  Act  does  not  apply  to  activities  on 
private  or  other  non-Federal  lands  that 
do  not  involve  a  Federal  nexus,  critical 
habitat  designation  does  not  afford  any 
additional  protections  under  the  Act 
against  such  activities. 

Section  4  of  the  Act  requires  that  we 
designate  critical  habitat  at  the  time  of 
listing  and  based  on  what  we  know  at 
the  time  of  the  designation.  When  we 
designate  critical  habitat  at  the  time  of 
listing  or  under  short  court-ordered 
deadlines,  we  will  often  not  have 
sufficient  information  to  identify  all 
areas  of  critical  habitat.  We  are  required, 
nevertheless,  to  make  a  decision  and 
thus  must  base  our  designations  on 
what,  at  the  time  of  designation,  we 
know  to  be  critical  habitat. 

In  order  to  be  included  in  a  critical 
habitat  designation,  the  habitat  must 
first  be  "essential  to  the  conservation  of 
the  species."  Within  the  geographic 
range  occupied  by  the  species  critical 


habitat  designations  identify,  to  the 
extent  known  using  the  best  scientific 
and  commercial  data  available,  habitat 
areas  that  provide  essential  life  cycle 
needs  of  the  species  (i.e.,  areas  on  which 
are  found  the  primary  constituent 
elements,  as  defined  at  50  CFR 
424.12(b))  and  may  require  special 
management  considerations  or 
protection. 

Within  the  geographic  area  occupied 
by  the  species,  we  will  designate  only 
areas  currently  known  to  be  essential 
and  that  may  require  special 
management  considerations  or 
protection.  Essential  areas  should 
already  have  the  features  and  habitat 
characteristics  that  are  necessary  to 
sustain  the  species.  It  should  be  noted; 
however,  that  not  all  areas  within  the 
occupied  geographic  range  of  the 
species  that  contain  the  features  and 
habitats  that  supports  the  species  are 
essential  and  they  may  or  may  not 
require  special  management  or 
protection.  We  wUl  not  speculate  about 
what  areas  might  be  found  to  be 
essential  if  better  information  became 
available,  or  what  areas  may  become 
essential  over  time.  If  the  information 
available  at  the  time  of  designation  does 
not  show  that  an  area  provides  essential 
life  cycle  needs  of  the  species,  then  the 
area  should  not  be  included  in  the 
critical  habitat  designation.  Within  the 
geographic  area  occupied  by  the  species, 
we  will  not  designate  areas  that  do  not 
now  have  the  primary  constituent 
elements  ,  as  defined  at  50  CFR 
424.12(b),  that  provide  essential  life 
cycle  needs  of  die  species. 

Our  regulations  state  that,  "The 
Secretary  shall  designate  as  critical 
habitat  areas  outside  the  geographic  area 
presenUy  occupied  by  the  species  only 
when  a  designation  limited  to  its 
present  range  would  be  inadequate  to 
ensure  the  conservation  of  the  species." 
(50  CFR  424.12(e)).  Accordingly,  when 
the  best  available  scientific  and 
commercial  data  do  not  demonstrate 
that  the  conservation  needs  of  the 
species  require  designation  of  critical 
habitat  outside  of  occupied  areas,  we 
will  not  designate  critical  habitat  in 
areas  outside  the  geographic  area 
occupied  by  the  species. 

Our  Policy  on  Information  Standards 
Under  the  Endangered  Species  Act, 
published  in  the  Federal  Register  on 
July  1, 1994  (59  FR  34271),  provides 
criteria,  establishes  procediu^s,  and 
provides  guidance  to  ensure  that 
decisions  made  by  us  represent  the  best 
scientific  and  commercial  data 
available.  It  requires  our  biologists,  to 
the  extent  consistent  with  the  Act  and 
with  the  use  of  the  best  scientific  and 
conunercial  data  available,  to  use 
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primary  and  original  sources  of 
information  as  the  basis  for 
recommendations  to  designate  critical 
habitat.  When  determining  which  areas 
are  critical  habitat,  a  primary  source  of 
information  should  be  the  listing 
package  for  the  species.  Additional 
information  may  be  obtained  from  a 
recovery  plan,  articles  in  peer-reviewed 
journals,  conservation  plans  developed 
by  states  and  counties,  scientific  status 
surveys  and  studies,  and  biological 
assessments  or  other  unpublished 
materials  (i.e.,  gray  literatiue).  Our  peer 
review  policy  requires  that  we  seek 
input  firom  at  least  three  scientists  who 
are  knowledgeable  in  subject  matter 
relevant  to  each  rule. 

Critical  habitat  designations  do  not 
signal  that  habitat  outside  the 
designation  is  unimportant  or  may  not 
be  required  for  recovery.  Areas  outside 
the  critical  habitat  designation  will 
continue  to  be  subject  to  conservation 
actions  that  may  be  implemented  under 
section  7(a)(1)  and  to  the  regulatory 
protections  afforded  by  the  section 
7(a)(2)  jeopardy  standard  and  the 
section  9  take  prohibition,  as 
determined  on  the  basis  of  the  best 
available  information  at  the  time  of  the 
action.  We  specifically  anticipate  that 
federally  funded  or  assisted  projects 
affecting  listed  species  outside  thefr 
designated  critical  habitat  areas  may 
still  result  in  jeopardy  findings  in  some 
cases.  Similarly,  critical  habitat 
designations  made  on  the  basis  of  the 
best  available  information  at  the  time  of 
designation  will  not  control  the 
direction  and  substance  of  futiue 
recovery  plans,  habitat  conservation 
plans,  or  other  species  conservation 
planning  efforts  if  new  information 
available  to  these  planning  efforts  calls 
for  a  different  outcome. 

Designating  critical  habitat  does  not, 
in  itself,  lead  to  recovery  of  a  listed 
species.  Designation  does  not  create  a 
management  plan,  establish  nimierical 
population  goals,  prescribe  specific 
management  actions  (inside  or  outside 
of  critical  habitat),  set  aside  areas  as 
preserves,  or  directiy  affect  areas  not 
designated  as  critical  habitat.  Specific 
management  recommendations  for 
critical  habitat  are  most  appropriately 
addressed  in  section  7  consultations  for 
specific  projects,  or  through  recovery 
planning. 

Designation  of  critical  habitat  can 
help  focus  conservation  activities  for  a 
listed  species  by  identifying  areas,  both 
occupied  and  luioccupied,  which 
contain  or  could  contain  the  habitat 
features  (primary  constituent  elements 
described  below)  that  are  essential  for 
the  conservation  of  that  species. 
Designation  of  critical  habitat  alerts  the 


public  as  well  as  land-managing 
agencies  to  the  importance  of  these 
areas. 

Oui  decision  to  not  designate  critical 
habitat  throughout  all  of  our  proposed 
critical  habitat  units  does  not  imply  that 
these  non-designated  areas  are 
unimportant  to  Steller's  eiders.  Projects 
with  a  Federal  nexus  that  occiu  in  these 
areas,  or  anywhere  within  the  range  of 
Steller's  eiders,  which  may  affect 
Steller's  eiders  must  still  undergo 
section  7  consultation.  Our  decision  to 
not  designate  critical  habitat  in  these 
areas  does  not  reduce  the  consultation 
requirement  for  Federal  agencies 
participating  in,  funding,  p>ermitting,  or 
carrying  out  activities  in  these  areas. 

Methods 

In  determining  which  areas  are 
essential  to  the  conservation  of  Steller's 
eiders  and  may  require  special 
management  considerations  or 
protection,  we  used  the  best  scientific 
and  commercial  information  available. 
Our  information  sources  included  data 
from  banding,  satellite  telemetry,  aerial 
siuveys,  ground  plot  siureys,  ground- 
based  biological  investigations,  maps. 
Geographic  Information  System  data, 
traditional  ecological  knowledge,  and 
site-specific  species  information  and 
observations.  We  discussed  our  critical 
habitat  proposal  at  19  public  meetings 
and  one  public  hearing.  We  convened  a 
meeting  of  experts  in  Uie  field  of  eider 
biology  to  provide  us  with  information 
useful  in  setting  criteria  and  boundaries 
for  habitats  essential  to  the  conservation 
of  the  Steller's  eider.  Experts  from 
whom  we  sought  information  included 
representatives  of  State  and  Federal 
agencies,  the  University  of  Alaska,  a 
private  consulting  firm,  and  local 
government.  We  also  sought  peer  review 
of  the  proposed  rule  from  six  recognized 
experts  in  eider  or  sea  duck  ecology; 
two  submitted  comments.  Additionally, 
we  considered  334  comments  received 
during  the  open  comment  period, 
including  written  conunents,  oral 
conunents  received  during  meetings  and 
one  public  hearing,  and  conunents 
received  by  E-mail,  regular  mail, 
facsimile,  and  telephone. 

We  made  a  concerted  effort  to  solicit 
traditional  ecological  knowledge 
regarding  habitats  that  are  important  to 
Steller's  eiders.  We  contacted 
representatives  of  regional  governmental 
and  non-profit  Native  organizations  and 
asked  them  to  recommend  individuals 
who  may  have  traditional  ecological 
knowledge  of  eiders  and  their  habitats 
and  who  may  be  willing  to  review  the 
Steller's  eider  critical  habitat  proposal. 
We  attempted  to  contact  all  individuals 
identified  by  the  regional 


representatives,  and  provided  those 
individuals  who  agreed  to  review  the 
proposal  with  copies  of  the  proposed 
rule  and  additional  informational 
materials.  Comments  submitted  by  these 
and  other  individuals  with  traditional 
ecological  knowledge,  transmitted  either 
in  written  form  or  orally  during  the 
course  of  public  meetings,  have  been 
considered  diuing  the  development  of 
the  final  rule. 

We  reviewed  available  information 
that  pertains  to  the  habitat  requirements 
and  preferences  of  this  species. 
Comments  received  through  the  public 
review  process  provided  us  with 
valuable  additional  information  to  use 
in  decision  making,  and  in  assessing  the 
potential  economic  impact  of 
designating  critical  habitat  for  the 
species. 

Criteria  Used  To  Identify  Critical 
HabiUt 

In  accordance  with  section  3(5)(A)(i) 
of  the  Act  and  regidations  at  50  CFR 
424.12  in  determining  which  areas  to 
propose  as  critical  habitat,  we  are 
required  to  base  critical  habitat 
determinations  on  the  best  scientific 
and  commercial  data  available  and  to 
consider  those  physical  and  biological 
features  that  are  essential  to  the 
conservation  of  the  species  and  that  may 
require  special  management 
considerations  and  protection.  Such 
requirements  include  but  are  not  limited 
to:  space  for  individual  and  population 
growth,  and  for  normal  behavior;  food, 
water,  air,  light,  minerals,  or  other 
nutritional  or  physiological 
requirements;  cover  or  shelter;  sites  for 
breeding,  reproduction,  rearing  of 
offspring;  and  habitats  that  are  protected 
bom  disturbance  or  are  representative  of 
the  historic  geographical  and  ecological 
distributions  of  a  species.  Primary 
constituent  elements  for  each  critical 
habitat  unit  are  described  below  (see 
Determination). 

We  considered  qualitative  criteria  in 
the  selection  of  specific  areas  or  units 
for  Steller's  eider  critical  habitat.  Such 
criteria  focused  on  (1)  identifying  areas 
where  Steller's  eiders  consistendy  occur 
at  relatively  high  densities;  (2) 
identifying  areas  where  Steller's  eiders 
are  especially  vulnerable  to  disturbance 
and  contamination  due  to  flighUessness; 
and  (3)  identifying  areas  essential  to 
siuvival  and  recovery  given  our  best 
available  data. 

In  defining  critical  habitat  boundaries, 
we  made  an  effort  to  avoid  developed 
areas,  such  as  towns  and  other  similar 
lands,  which  do  not  contain  the  primary 
constituent  elements  of  Steller's  eider 
critical  habitat.  Existing  man-made 
featiues  and  structures  within  the 
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boundaries  of  the  mapped  units,  such  as 
buildings,  roads,  pipelines,  utility 
corridors,  airports,  other  paved  areas, 
and  other  developed  areas  do  not 
contain  one  or  more  of  the  primary 
constituent  elements  and  are  therefore 
not  critical  habitat.  Federal  actions 
limited  to  those  areas,  therefore,  would 
not  trigger  a  section  7  consultation, 
unless  they  may  afiect  the  species  and/ 
or  primary  constituent  elements  in 
adjacent  critical  habitat.  Additionally, 
some  areas  within  the  boundaries  of  the 
critical  habitat  units  may  not  contain 


the  primary  constituent  elements  and 
therefore  are  not  critical  habitat.  For 
example,  waters  greater  than  9  m  (30  ft) 
deep  are  not  believed  to  be  useiM)y 
Steller's  eiders  and  are  not  described  as 
primary  constituent  elements. 
Regardless  of  the  boundaries  of  the 
critical  habitat  units,  all  waters  greater 
than  9  m  (30  ft]  deep  are  not  critical 
habitat. 

Critical  Habitat  Designation 

The  designated  critical  habitat 
described  below  constitutes  our  best 
assessment  of  areas  essential  for  the 


conservation  of  Steller's  eiders  and  is 
based  on  the  best  scientific  and 
commercial  information  available.  The 
essential  featiues  found  on  the 
designated  areas  may  require  special 
management  consideration  or  protection 
to  ensure  their  contribution  to  the 
species'  recovery.  Our  critical  habitat 
designation  of  selected  areas  does  not 
imply  that  areas  not  designated  may  not 
require  special  management 
considerations  or  protections. 

Area  of  designated  critical  habitat  by 
land  ownership  is  shown  in  Table  1. 


Table  1  .—Approximate  Critical  Habitat  Area  (ha^)  by  Unit  and  Ownership 


Unit 


YukorvKuskokwifn  Detta 

Kuskokwim  Shoals 

Seal  Islands  

Nelson  Lagoon  (tnd.  Port  MoHer  and  Herendeen  Bay) 
Izembek  Lagoon 


Total 


Federal 


190,800 

287,600 

0 

0 

0 


478,400 


State 


0 

93.700 

6.300 

53,300 

36,300 


189,600 


Native 


65.300 
0 
0 
0 
0 


65,300 


Total 


256,100 

381.300 

6,300 

53.300 

36.300 


733.300 


'  Units  are  hectares.  To  conveit  to  km^,  multiply  hectares  by  0.01;  to  convert  to  acres,  multiply  hectares  by  2.471;  to  convert  to  mi*,  multiply 
hectares  by  0.00386. 


Unit  1:  Yukon-Kuskokwim  Delta 

The  Yukon-Kuskokwim  Delta  critical 
habitat  unit  includes  the  vegetated 
intertidal  zone  of  the  central  delta  from 
the  Askinuk  Moimtains  to  northern 
Nelson  Island.  This  unit  is  comprised  of 
15  entire  townships  and  564  sections 
within  27  additional  townships  and 
encompasses  2,561  km^  (256,100  ha) 
(980  mi^).  This  unit  is  one  of  only  two 
known  breeding  sites  for  the  Alaska- 
breeding  populations.  The  boimdaries 
have  been  modified  from  those 
proposed  to  eliminate  upland  habitat 
not  likely  to  be  used  by  Steller's  eiders, 
resulting  in  an  18  percent  reduction  in 
area  for  this  unit.  Primary  constituent 
elements  of  Steller's  eider  critical 
habitat  in  this  imit  include  all  land 
within  the  vegetated  intertidal  zone, 
along  with  all  open-water  inclusions 
within  that  zone.  The  vegetated 
intertidal  zone  includes  all  lands 
inimdated  by  tidally  influenced  water 
often  enough  to  affect  plant  growth, 
habit,  or  commimity  composition. 
Waters  within  this  zone  are  usually 
brackish.  Vegetative  conununities 
within  this  zone  include,  but  are  not 
limited  to,  low  wet  sedge  tundra,  grass 
marsh,  dwarf  shrub/graminoid 
(consisting  of  grasses  and  sedges) 
meadow,  high  and  intermediate 
graminoid  meadow,  mixed  high 
graminoid  meadow/dwarf  shrub 
uplands,  and  areas  adjacent  to  open 
water,  low  wet  sedge  and  grass  marsh 
habitats.  Within  the  indicated  border. 


existing  human  development  and  areas 
not  within  the  vegetated  intertidal  zone 
(e.g.,  barren  mudflats  and  lands  above 
the  highest  high  tide  line)  are  not 
considered  critical  habitat. 

Approximately  75  percent  of  the 
Yukon-Kuskokwim  Delta  Nesting  Unit 
is  located  within  the  Yukon  Delta 
National  Wildlife  Refuge,  although  a 
portion  (up  to  10  percent)  is  subject  to 
selection  by  Native  Village  or  Regional 
Corporations,  under  the  terms  of  the 
Alaska  Native  Claims  Settlement  Act  of 
1971.  The  remainder  of  the  proposed 
imit  (approximately  25  percent]  has 
been  conveyed  to  Native  Village  or 
Regional  Corporations. 

Unit  2:  Kuskokwim  Shoals 

The  Kuskokwim  Shoals  critical 
habitat  unit  is  a  subset  of  the  proposed 
Kuskokwim  Bay  critical  habitat  unit. 
The  final  designated  imit  differs  from 
the  proposed  vmit  in  two  ways:  (1)  the 
southern  portion  (one  of  two 
discontinuous  portions  of  the  proposed 
unit)  has  been  eliminated;  and  (2)  the 
boundaries  of  the  northern  portion  of 
Kuskokwim  Bay  have  been  modified  to 
reflect  comments  we  received  on  the 
proposal  and  further  analysis  of  eider 
distributional  data  (see  Summary  of 
Changes  from  Proposed  Rule  section, 
below).  The  Kuskokwim  Shoals  critical 
habitat  luiit  includes  a  portion  of 
northern  Kuskokwim  Bay  frt)m  the 
mouth  of  the  Kolavinarak  River  to  near 
the  village  of  Kwigillingok,  extending 
17-38  km  (approximately  11-24  mi) 


offshore.  This  unit  encompasses 
approximately  3,813  km^  (1,472  mi^)  of 
marine  waters  and  about  184  km  (115 
mi)  of  shoreline  (including  the  shoreline 
of  barrier  islands).  This  area  is  used  by 
more  than  5.000  Steller's  eiders  diuing 
molt,  including  individuals  known  to  be 
from  the  listed,  Alaska-breeding 
population,  and  is  thought  to  be 
extremely  important  during  spring 
staging,  when  tens  of  thousands  of 
Steller's  eiders  congregate  there  prior  to 
moving  northward  as  the  sea  ice  breaks 
up  and  recedes.  The  primary  constituent 
elements  for  the  Kuskokwim  Shoals 
Unit  are  marine  waters  up  to  9  m  (30  ft] 
deep  and  the  underlying  substrate,  the 
associated  invertebrate  faima  in  the 
water  coliunn,  and  the  underlying 
marine  benthic  community. 

Unit  3:  Seal  Islands 

The  Seal  Islands  lagoon  was  originally 
proposed  as  a  subunit  of  the  North  Side 
of  the  Alaska  Peninsula  unit  but  is  now 
identified  separately.  It  includes  all 
waters  enclosed  within  the  Seal  Islands 
lagoon  and  marine  waters  400  m  (V4 
mile]  offshore  of  the  islands  and 
adjacent  mainland  between  159°  12'  W 
and  159°  36'  W.  It  encompasses  63  km^ 
(24  mi2)  and  104  km  (65  mi]  of 
shoreline.  Thousands  of  Steller's  eiders 
molt  in  the  Seal  Islands,  including  at 
least  one  individual  known  to  be  from 
the  listed,  Alaska-breeding  population, 
and  significant  numbers  congregate 
there  again  in  spring  prior  to  migration. 
The  primary  constituent  elements  in  the 


Seal  Islands  include  waters  up  to  9  m 
(30  ft]  deep,  the  associated  invertebrate 
fauna  in  the  water  column,  the 
underlying  marine  benthic  commimity, 
and  where  present,  eelgrass  beds  and 
associated  flora  and  faima. 

Unit  4:  Nelson  Lagoon 

The  Nelson  Lagoon  critical  habitat 
imit  includes  all  of  Nelson  Lagoon  (and 
a  400  m  {V*  mile]  buffer  offshore  of  the 
Kudobin  Islands  and  the  mainland  west 
to  161°  24'  W)  and  portions  of  Port 
MoUer  and  Herendeen  Bay.  This 
complex  was  originally  proposed  as  a 
subunit  of  the  North  Side  of  the  Alaska 
Peninsula  unit  but  is  now  identified 
separately.  The  boundary  has  been 
changed  where  it  crosses  Port  Moller 
and  Herendeen  Bay  to  reflect  further 
data  analysis  and  comments  on  the 
proposed  units  (see  Rationale  for  tbe 
Final  Designation  section,  below).  This 
unit  encompasses  533  km^  (205  mi^) 
and  238  km  (149  mi)  of  shoreline.  This 
lagoon  system  is  used  by  tens  of 
thousands  of  Steller's  eiders  during 
molt,  including  individuals  known  to  be 
from  the  listed,  Alaska-breeding 
population.  Tens  of  thousands  also 
winter  in  this  area  during  many  winters, 
and  numbers  build  again  during  spring, 
as  up  to  36,000  stage  in  the  area  prior 
to  or  early  in  spring  migration.  The 
primary  constituent  elements  in  Nelson 
Lagoon  include  waters  up  to  9  m  (30  ft] 
deep,  the  associated  invertebrate  fauna 
in  the  water  column,  the  underlying 
marine  benthic  community,  and  where 
present,  eelgrass  beds  and  associated 
flora  and  fauna. 

Unit  5:  Izembek  Lagoon 

Izembek  Lagoon  was  originally 
proposed  as  a  subunit  of  the  North  Side 
of  the  Alaska  Peninsula  unit  but  is  now 
identified  separately.  It  includes  all 
waters  of  Izembek  Lagoon.  Moffett 
Lagoon,  Applegate  Cove,  and  Norma 
Bay,  and  waters  400  m  [V*  mile)  offshore 
of  the  Kudiakof  Islands  and  adjacent 
mainland  between  162°  30'  W  and  163° 
15'  W.  It  encompasses  363  km^  (140  mi^) 
of  marine  waters  and  297  km  (186  mi] 
of  shoreline.  Like  the  Nelson  Lagoon 
complex,  this  lagoon  system  is 
extremely  important  to  Steller's  eiders, 
being  occupied  during  molt,  winter,  and 
spring  staging  by  tens  of  thousands  of 
individuals,  including  some  known  to 
be  from  the  listed,  Alaska-breeding 
population.  The  primary  constituent 
elements  in  Izembek  Lagoon  include 
waters  up  to  9  m  (30  ft]  deep,  the 
associated  invertebrate  fauna  in  the 
water  column,  the  underlying  marine 
benthic  community,  and  where  present, 
eelgrass  beds  and  sissociated  flora  and 
fauna. 


Rationale  for  the  Final  Designation 

We  stated  in  our  proposed  rule:  "In 
the  absence  of  clearly  defined  recovery 
objectives  or  criteria,  determining  which 
physical  and  biological  features  are 
essential  for  recovery  is  difficult.  After 
considering  these  complicating  foctors, 
we  believe  it  is  essential  to  the  recovery 
of  the  species  to  maintain  the  existing 
population  on  the  North  Slope  and 
allow  for  recovery  of  the  greaUy 
depressed  population  on  the  Y-K  Delta. 
Therefore,  we  believe  that  the  following 
three  components  are  essential  for  the 
conservation  of  the  Alaska-breeding 
population  of  Steller's  eiders: 

(1)  The  North  Slope  breeding 
subpopulation  and  its  habitat  must  be 
maintained  sufficientiy  to  sustain 
healthy  reproduction  and  allow  for 
potential  population  growth; 

(2)  The  Y-K  Delta  subpopulation 
must  be  increased  in  abundance  to 
decrease  the  Alaska-breeding 
population's  vulnerability  to 
extirpation;  and 

(3)  Molting,  wintering,  and  spring 
staging  habitat  in  the  marine 
environment  must  be  maintained  to 
ensure  adequate  survival  during  the 
nonbreeding  season." 

We  believe  that  those  general 
statements  about  the  conservation  needs 
of  the  Steller's  eider  are  accurate. 
However,  in  this  final  designation  we 
have  made  a  concerted  effort  to  refine 
and  translate  those  general  statements 
into  a  critical  habitat  designation  that 
will  provide  the  greatest  conservation 
benefit  to  the  species  possible. 
Therefore,  this  final  rulemaking  reflects 
significant  changes  to  critical  habitat 
areas  from  the  proposed  rulemaking.  We  : 
have  substantially  reduced  the  area  of 
some  critical  habitat  units  and 
completely  eliminated  others.  We  have 
not  added  area  to  existing  critical 
habitat  units  or  added  new  critical 
habitat  units.  The  proposed  rule  was 
based  on  the  best  scientific  and 
commercial  information  available  when 
the  proposed  rule  was  developed.  The 
setUement  agreement  mandated  a  short 
time  line  for  our  evaluation  of  critical 
habitat.  Consequently,  when  we 
developed  the  proposed  rule  we 
included  all  areas  that  we  thought  might 
be  essential  to  the  conservation  of  the 
species,  based  on  the  best  available 
commercial  and  scientific  information. 

Following  publication  of  the  proposed 
rule  we  thoroughly  evaluated  all 
available  information  to  more  precisely 
identify  those  areas  essential  to  the 
conservation  of  the  species  (see 
methods).  Specific  rationale  for 
retention,  modification,  or  exclusion  of 


the  proposed  critical  habitat  in  this  final 
rulemaking  is  explained  in  detail  below. 

Proposed  North  Slope  Unit 

The  proposed  North  Slope  Unit 
encompassed  approximately  40,884  km' 
(15.785  miz)  on  the  Arctic  Coastal  Plain. 
The  boundaries  of  the  proposed  unit 
were  drawn  to  include  about  96  percent 
of  the  breeding-season  observations  of 
Steller's  eiders  made  during  aerial 
surveys  and  all  intervening  suitable 
weUand  habitat.  None  of  this  proposed 
unit  is  designated  as  critical  habitat  at 
this  time. 

We  recognize  the  importance  of 
breeding  habitat  to  support  recovery  of 
the  Alaska  breeding  population  of  the 
Steller's  eider.  In  the  proposed  rule,  we 
stated:  "The  North  Slope  breeding 
subpopulation  and  its  habitat  must  be 
maintained  sufficientiy  to  sustain 
healthy  reproduction  and  allow  for 
population  growth."  This  need  is 
exacerbated  by  the  near  extirpation  of 
the  species  from  the  Y-K  Delta,  which 
likely  has  significanUy  reduced  the 
species'  distribution  and  abundance  in 
Alaska.  When  we  published  our 
proposal  to  designate  critical  habitat  we 
believed  that  the  critical  habitat 
designation  should  broadly  identify 
those  areas  that  we  believe  are  essential 
to  the  conservation  of  the  species.  The 
comments  we  received  in  response  to 
the  proposal  suggested  that  we  should 
define  critical  habitat  in  a  more  specific 
and  precise  manner.  Further,  some  of 
the  commenters  believed  that  our 
proposed  designation  was  not  consistent 
with  the  Act's  definition  of  critical 
habitat  (see  .Summary  of  Comments  and 
Recommendations  section).  Therefore, 
we  carefully  reviewed  the  best  available 
information  to  ensure  that  our  approach 
and  the  designation  itself  provided  the 
greatest  benefit  to  the  eider  and  met  the 
requirements  of  the  Act. 

It  is  very  difficult  to  determine  what 
area,  or  areas,  of  the  North  Slope  is 
essential  for  the  conservation  for  the 
species.  Ideally,  to  define  what  is 
essential  for  recovery  of  the  Alaska- 
breeding  population  of  Steller's  eider 
we  would  have  information  on  the 
historical  abundance  and  distribution. 
The  lack  of  recovery  objectives  for  the 
species  also  complicates  making  a 
determination  as  to  what  areas  are 
essential  for  recovery.  More 
importantiy,  we  lack  reliable  scientific 
data  about  the  habitat  preferences  of 
nesting  females  and  females  with 
broods.  Therefore,  we  are  currentiy 
unable  to  ascertain  why  females  nest  in 
some  areas,  but  not  in  another  that 
appear  to  be  similar.  However,  we  can 
use  the  actual  distribution  of  a  species 
as  evidence  of  which  areas  have  the 
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habitat  features  essential  to  the 
conservation  of  the  species,  even  if  we 
do  not  have  sufficient  information  to 
describe  precisely  what  discriminates 
those  areas  from  other  similar  areas  that 
lack  the  essential  feature. 

For  example,  the  regularity  of  use, 
combined  with  the  density,  number,  or 
proportion  of  the  population  that 
occupies  an  area,  may  be  indicative  of 
an  area's  importance.  Thus,  we 
evaluated  all  available  information  on 
distribution  to  identify  areas  of 
concentration  under  the  assumption 
that  areas  regularly  used  by  dense 
aggregations,  large  numbers,  or  a  high 
proportion  of  the  population  are  likely 
to  be  more  important  to  the  species.  In 
order  to  correctly  interpret  these  data, 
we  requested  that  eider  experts  review 
the  available  distributional  information 
and  provide  their  individual  expert 
opinions  on  what  is  essential  for 
recovery.  Finally,  we  scrutinized  all 
conmients  received  diiring  the  public 
comment  period  for  relevant 
information  or  opinion  on  this  topic  (we 
specifically  invited  comment  on  what 
areas  are  essential  for  recovery;  see  65 
FR  13273). 

Our  best  imderstanding  of  the  bird's 
range  on  the  North  Slope  comes  from 
annual  aerial  waterfowl  surveys  that 
sample  the  Arctic  Coastal  Plain.  These 
data  show  that  observations  of  the 
species,  although  scant  in  number,  are 
very  widely  distributed  across  the 
Arctic  Coastal  Plain  west  of  the  Colville 
River  (Quakenbush  et  al.  1999;  Martin 
2000a).  With  the  exception  of  near  the 
village  of  Barrow,  at  the  northernmost 
point  of  Alaska,  there  are  no 
concentration  areas  where  the  number 
or  density  of  Steller's  eiders  is  notable 
on  a  regional  scale.  Similarly,  with  the 
exception  of  Barrow,  there  are  no  areas 
where  Steller's  eiders  have  been 
detected  regularly,  suggesting  the 
species  occurs  intermittently  over  most 
of  its  North  Slope  range.  A  gradient  in 
density  of  observations  is  detectable, 
however,  with  the  highest  density 
occiuring  near  Barrow.  Approximately 
10  percent  of  the  total  observations 
occurred  within  a  few  miles  of  Barrow, 
cm  area  that  comprises  <1  percent  of  the 
species'  range  on  the  North  Slope. 
Etensity  declines  with  distance  &x>m 
Barrow,  with  approximately  20  percent 
of  the  observations  occurring  within  5 
percent  of  the  range,  50  percent 
occurring  within  about  30  percent  of  the 
area,  and  70  percent  of  the  observations 
occurring  within  57  percent  of  the 
species'  current  range.  Thus,  although 
Steller's  eiders  occur  over  a  vast  area  on 
the  North  Slope,  the  available  data 
suggest  that  the  Barrow  area  is  the  core 
of  the  species'  North  Slope  breeding 


distribution,  with  density  generally 
decreasing  as  distance  from  Barrow  to 
the  south,  east  and  west,  increases. 

This  conclusion,  however,  does  not 
clearly  identify  what  specific  area  or 
areas  are  essential  for  the  species' 
conservation.  Assuming  that  density 
correlates  with  importance  for 
conservation,  the  area  near  Barrow  is 
likely  most  important  to  the  species, 
and  the  importance  decreases  with 
distance  from  this  core  area.  We  believe 
that  this  core  area  near  Barrow,  where 
density  and  regularity  of  breeding 
appear  to  be  notably  higher  than 
elsewhere,  is  essential  for  the  Steller's 
eider's  conservation.  However,  this  area 
encompasses  only  a  small  proportion  of 
the  species'  range  (about  1  percent)  and 
numbers  (about  10  percent)  on  the 
North  Slope.  Thus,  it  is  likely  that  this 
area  alone  is  inadequate  to  support 
recovery,  and  the  area  considered  to  be 
essential  must  include  additional  area. 
However,  adding  additional  area  results 
in  including  incrementally  more 
locations  where  the  species  has  been 
observed  but  those  locations  are 
separated  by  increasingly  more 
intervening  area  where  no  Steller's 
eiders  have  ever  been  observed.  Diiring 
aerial  surveys  that  sample  the  Arctic 
Coastal  Plain,  only  136  records  of 
Steller's  eiders  have  been  obtained  over 
the  entire  11-year  aerial  survey  record, 
an  average  of  about  12  observations  per 
year.  The  combined  area  sampled  over 
11  years  totaled  about  933,000  km^,  so 
on  average,  one  Steller's  eider  was 
detected  per  6,860  km^  surveyed.  This 
average  is  lower  further  from  Barrow; 
outside  of  the  30  percent  of  the  species' 
range  nearest  to  Barrow  where  about 
half  of  the  observations  have  occurred, 
detections  have  averaged  about  one  per 
10,000  km^  surveyed. 

The  specificity  with  which  we  can 
designate  critical  habitat  is  constrained 
by  the  limited  information  ciirrently 
available  (see  State  of  Knowledge  of  the 
Steller's  Eider  section).  Nine  Steller's 
eider  experts  provided  six  different 
opinions  on  what  area  is  required  to 
conserve  the  species,  ranging  from  all  of 
the  species'  currently  known  range  to 
none  (based  on  inadequate  data),  with 
four  intermediate  variations  intended  to 
capture  different  proportions  of  the 
recent  sightings.  Although  we 
specifically  invited  comment  on  where 
boundaries  delimiting  this  area  should 
be  drawn,  few  conunenters  provided 
information  or  opinion  on  this  topic. 
Two  conunenters  suggested  that  the 
species'  entire  range,  as  defined  by  all 
luiown  historical  and  recent 
observations,  is  essential  for  recovery, 
while  numerous  others  contended  that 
our  proposed  critical  habitat  boundaries 


were  inappropriate  and  went  well 
beyond  the  Act's  definition  of  critical 
habitat.  Others  suggested  that  the  lack  of 
recovery  criteria  and  paucity  of  hard 
data  preclude  a  science-based 
determination  of  what  area  is  essential. 
Unfortunately,  none  of  the  information 
presented  helped  us  in  determining 
which  specific  areas  were  essential  to 
the  conservation  of  the  Steller's  eider 
because  each  was  based  on  assumptions 
of  eider  biology  that  may  or  may  not  be 
confirmed  in  future  scientific  studies. 
.   Nonetheless,  the  Act  requires  us  to 
identify  areas  to  be  designated  as  critical 
habitat  based  upon  the  best  available 
information.  However,  the  relative 
benefits  to  the  species  of  such  a 
designation  must  also  be  weighed  in  our 
decision  as  to  where  to  designate  critical 
habitat.  Subsection  4(b)(2)  of  the  Act 
allows  us  to  exclude  areas  from  critical 
habitat  designation  where  the  benefits  of 
exclusion  outweigh  the  benefits  of 
designation,  provided  the  exclusion  Will 
not  result  in  the  extinction  of  the 
species. 

The  benefits  of  including  lands  in 
critical  habitat  are  often  relatively  small. 
The  principal  benefit  of  any  designated 
critical  habitat  is  that  activities  that  may 
affect  it  require  consultation  under 
section  7  of  the  Act.  Such  consultation 
would  ensure  that  adequate  protection 
is  provided  to  avoid  adverse 
modification  of  critical  habitat. 
However,  it  is  important  to  note  that,  as 
a  result  of  the  Alaska-breeding 
population  of  Steller's  eider  being  listed 
as  a  threatened  species,  we  already 
consult  on  activities  on  the  North  Slope 
that  may  affect  the  species.  While  these 
consultations  do  not  specifically 
consider  the  issue  of  adverse 
modification  of  critical  habitat,  they 
address  the  very  similar  concept  of 
jeopardy  to  the  species.  Under  most 
circiunstances,  consultations  under  the 
jeopardy  standard  will  reach  the  same 
result  as  consultations  imder  the 
adverse  modification  standard. 
Implementing  regulations  (50  CFR  Part 
402)  define  "jeopardize  the  continued 
existence  of  and  "destruction  or 
adverse  modification  of  in  virtually 
identical  terms.  Jeopardize  the 
continued  existence  of  means  to  engage 
in  an  action  "that  reasonably  would  be 
expected  *  *  *  to  reduce  appreciably 
the  likelihood  of  both  the  survival  and 
recovery  of  a  listed  species." 
Destruction  or  adverse  modification 
means  an  "alteration  that  appreciably 
diminishes  the  value  of  critical  habitat 
for  both  the  survival  and  recovery  of  a 
listed  species."  Common  to  both 
definitions  is  an  appreciable  detrimental 
effect  on  both  survival  and  recovery  of 
a  listed  species,  in  the  case  of  critical 
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habitat  by  reducing  the  value  of  the 
habitat  so  designated.  Thus,  actions  that 
result  in  an  adverse  modification 
determination  are  nearly  always  found 
to  also  jeopardize  the  species 
concerned,  and  the  existence  of  a 
critical  habitat  designation  does  not 
materially  affecLlhe  outcome  of 
considtation.  Additional  measures  to 
protect  the  habitat  from  adverse 
modification  are  not  likely  to  be 
required. 

Since  the  Alaska-breeding  population 
of  the  Steller's  eider  was  listed  in  1997, 
we  have  consulted  with  Federal 
agencies  on  a  variety  of  actions  to 
evaluate  impacts  to  the  species  on  the 
North  Slope.  In  most  cases,  the 
consultations  have  determined  that  the 
actions  would  not  adversely  affect 
Alaska-breeding  population  of  the 
Steller's  eiders  because  the  projects 
occurred  during  seasons  when  the 
eiders  are  absent  and  no  permanent 
impact  to  habitat  would  result  or 
because  only  a  minimal  amoimt  of 
habitat  would  be  affected  or  would 
occur  in  areas  where  the  species  occiu-s 
at  low  densities.  In  only  a  few  cases 
have  we  determined  that  a  proposed 
project  included  habitat  alterations  that 
might  adversely  affect  Alaska-breeding 
population  of  Steller's  eiders.  Our 
biological  opinions  on  these 
consultations  provided  reasonable  and 
prudent  mesisures  designed  to  minimize 
the  incidental  take  of  the  proposed 
projects  on  Alaska-breeding  population 
of  Steller's  eiders.  When  applicable,  the 
reasonable  and  prudent  measures 
included  provisions  to  minimize  the 
proposed  project's  impact  to  habitat. 
Therefore,  because  of  the  species' 
abundant  habitat  on  the  North  Slope 
and  the  protections  provided  though  the 
current  considtation  process,  we  can 
envision  no  benefit  that  critical  habitat 
designation  would  have  imparted  in  the 
consultations  conducted  to  date. 
Furthermore,  we  have  considered  the 
Steller's  eider's  conservation  needs,  and 
we  believe  that  future  section  7 
consultations  on  any  proposed  action  on 
the  North  Slope  that  woidd  result  in  an 
adverse  modification  conclusion  would 
also  result  in  a  jeopardy  conclusion. 
Thus,  the  principaJ  regulatory  benefit 
fit>m  a  critical  designation  for  the  listed 
population  of  Steller's  eider  on  the 
North  Slope  is  expected  to  be  small. 
There  are  also  educational  benefits 
associated  with  designation  as  critical 
habitat,  such  as  informing  the  public 
which  areas  are  important  for  die  long- 
term  survival  and  conservation  of  the 
species.  Critical  habitat  could  also 
potentially  foster  a  sense  of  ownership 
for  the  resource,  encouraging  concerned 
individuals  to  act  as  caretakers  of 


important  habitat.  However,  such 
benefits  are  largely  negated  by  our 
inability  to  identify  specific  areas  (other 
than  the  area  aroimd  Barrow)  on  the 
North  Slope  that  are  essential  to 
conservation  of  the  species  (j.e., 
providing  meaningful  educational 
information  is  dependent  upon  the 
ability  to  provide  meaningful 
information  on  the  conservation  needs 
of  the  species).  Furthermore,  we  have 
been  working  closely  with  North  Slope 
residents  for  years  in  order  to  engender 
support  for  eider  conservation.  We  have 
worked  with  the  North  Slope  Borough 
on  cooperative  research,  survey,  and 
educational  efforts  for  Steller's  eiders 
since  1991,  six  years  prior  to  the 
species'  listing  under  the  Act.  We  are 
currently  engaged  in  several  cooperative 
efforts  to  alleviate  threats  and  develop  a 
long-term  conservation  strategy  to 
protect  Steller's  eider  habitat.  Because 
these  efforts  were  under  way  before 
critical  habitat  designation  was 
proposed  (and  before  the  species  was 
listed,  in  some  cases),  we  are  certain 
that  North  Slope  residents  and  their 
local  governments  are  well  aware  of  the 
species'  plight  and  the  need  to  address 
threats  and  protect  important  habitat. 
Likewise,  most  Federal  projects  on  the 
North  Slope  are  conducted,  funded,  or 
permitted  by  relatively  few  Federal 
agencies.  As  a  result,  the  Federal 
agencies  involved  with  activities  on  the 
North  Slope  are  aware  of  the  Alaska- 
breeding  population  of  the  Steller's 
eider's  threatened  status  and  the  need  to 
consult,  and  additional  educational 
benefits  would  be  very  limited.  For  all 
these  reasons,  then,  we  believe  that 
designation  of  critical  habitat  has  little 
educational  benefit  on  the  North  Slope. 
In  contrast,  the  benefits  of  excluding 
the  North  Slope  from  critical  habitat 
designation  appear  to  be  greater  than  the 
benefits  of  including  it.  We 
acknowledge  that  some  portion  of  the 
proposed  North  Slope  unit  is  essential 
to  the  recovery  of  the  species.  Moreover, 
we  believe  that  these  lands  may  require 
special  management  considerations  and 
protections  given  the  extent  of  oil  and 
gas  exploration  and  development  has 
occurred  in  the  area  and  may  reasonably 
be  anticipated  in  the  futiue.  However,  to 
designate  an  area  at  this  time,  without 
a  more  reliable  biological  basis,  would 
likely  convey  an  inaccurate  message 
about  the  size  and  location  of  the  area 
needed  for  recovery.  We  believe  that  to 
designate  a  small  area,  such  as  that  near 
Barrow,  would  exclude  considerable 
habitat  that  will  likely  ultimately  prove 
to  be  important  to  the  species. 
Conversely,  to  designate  a  significantly 
larger  area  would  imdoubtedly  result  in 


the  designation  of  considerable  area 
where  the  species  has  never  been 
observed  and  that  may  not  contain 
essential  habitat  features.  We  believe 
there  are  strong  implications  regarding 
habitat  importance  that  are  associated 
with  critical  habitat  designation. 
Delineating  critical  habitat  on  the  North 
Slope  at  this  time  may  mislead  Federal 
agencies  and  others  wishing  to  carry  out 
activities  on  the  North  Slope  about  the 
areas  that  are  truly  essential  to  the 
recovery  of  the  species.  Although  we 
have  adequate  iiiformation  to  delineate 
other  areas  as  being  essential  for 
Steller's  eiders  at  this  time,  we  do  not 
believe  that  we  currently  have  adequate 
information  to  do  so  on  the  North  Slope. 

One  potential  benefit  of  excluding  an 
area  from  a  critical  habitat  designation 
is  that  doing  so  can  foster  unique 
conservation  efforts.  The  North  Slope 
Borough  (Borough)  has  taken  a 
leadership  role  in  such  an  effort  for 
conserving  Steller's  eiders.  The  Borough 
invited  the  Service  to  join  them  in  eider 
studies  in  1991,  six  years  before  listing, 
and  subsequently  commented  in 
support  of  listing  at  the  time  the  species 
was  proposed  to  be  classified  as 
threatened.  The  Borough  has  provided 
funds,  logistic  support  (particularly 
housing  and  laboratory  space]  and 
personnel  for  studies  at  Barrow,  without 
which  most  of  the  work  accomplished 
to  date  woidd  have  been  impossible. 
The  Borough  has  served  as  an  essential 
liaison  to  the  local  community, 
facilitating  access  to  private  lands 
otherwise  closed  to  investigation,  and 
involving  local  citizens  in  research  and 
educational  programs.  The  Borough  has 
consistently  believed  that  conservation 
within  their  jurisdiction  could  best  be 
accomplished  in  the  absence  of  a  critical 
habitat  designation,  and  refraining  from 
designation  in  the  Barrow  area  would  be 
the  best  way  to  encourage  the 
continuation  and  expansion  of  our 
mutual  conservation  efforts.  The  local- 
Federal  partnership  approach  has 
resulted  in  considerable  progress  on 
conservation  of  Steller's  eiders  and  their 
habitat,  and  provides  substantial 
incentive  for  all  parties  to  avoid  altering 
the  existing  cooperative  relationship. 

Compared  with  all  other  portions  of 
the  breeding  range,  the  greatest  potential 
for  future  take  (from  all  sources)  occurs 
in  the  immediate  vicinity  of  Barrow, 
because  of  the  relatively  high  density  of 
Steller's  eiders  and  intensity  of  human 
activity.  With  the  support  of  the 
Borough,  the  Service  has  initiated  a 
conservation  planning  effort  for  Barrow 
with  the  goal  of  maintaining  or 
increasing  the  number  of  Steller's  eider 
breeding  pairs  and  their  productivity. 
The  plan  is  envisioned  as  a 
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compreheDsive  package  that  will 
combine  elements  of  habitat 
preservation  on  private  lands  held  by 
the  village  corporation,  community- 
wide  education  and  outreach,  and 
research/monitoring.  The  success  of  this 
effort  depends  on  the  continued 
cooperation  of  the  Borough  and  local 
landowners.  We  believe  that  not 
designating  critical  habitat  in  the 
Barrow  region  will  foster  unique 
conservation  ptirtnerships  that  are 
essential  to  the  conservation  of  the 
species. 

hi  summary,  at  this  time  the  benefits 
of  including  the  North  Slope  in  critical 
habitat  for  the  Steller's  eider  include 
minor,  if  any,  additional  protection  for 
the  eider  and  would  serve  little  or  no 
educational  functions.  The  benefits  of 
excluding  the  North  Slope  from  being 
designated  as  critical  habitat  for  the 
Steller's  eider  include  the  preservation 
of  a  unique  local-Federal  partnership 
that  we  believe  is  essenti^  to  futiire 
conservation  actions,  and  elimination  of 
the  negative  effects  that  we  believe 
would  result  from  a  designation  based 
on  the  limited  biological  information 
currently  available  to  us.  We  have 
determined  that  the  benefits  of 
exclusion  of  the  North  Slope  frt>m 
critical  habitat  designation  outweigh  the 
benefits  of  delineating  critical  habitat  on 
the  North  Slope.  Our  conclusion  with 
respect  to  this  balancing  is  made  in  the 
context  of  designating  other  areas  as 
critical  habitat  for  the  Steller's  eider. 
Not  only  are  we  designating  marine 
areas,  in  which  Steller's  eider 
populations  are  more  concentrated  and 
hence  more  vidnerable  to  a  single 
adverse  action,  but  we  are  also 
designating  breeding  habitat  in  the  Y-K 
Delta.  The  differing  facts  relating  to 
those  areas  lead  to  different  results 
under  the  balancing  required  by  section 
4(b)(2).  Furthermore,  we  have 
determined  that  excluding  the  North 
Slope  will  not  result  in  the  extinction  of 
the  species.  Consequently,  in 
accordance  with  subsection  4(b)(2)  of 
the  Act,  these  lands  have  not  been 
designated  as  critical  habitat  for  the 
Steller's  eider. 

We  will  continue  to  protect  occupied 
breeding  habitat  on  the  North  Slope  as 
appropriate  through  section  7 
consultations,  the  section  9  prohibition 
on  imauthorized  take,  and  other 
mechanisms.  We  will  expand  our 
conservation  efforts  with  the  Native 
conununity.  industry,  local 
governments,  and  other  agencies  and 
organizations  on  the  North  Slope  to 
address  the  recovery  needs  of  the  eider. 
Additionally,  we  will  soon  complete  the 
development  of  a  Steller's  eider 
recovery  plan  which  will  include  the 


identification  and  implementation  of 
recovery  actions.  We  will  continue  our 
efforts  to  dociunent  the  distribution  and 
abundance  of  Steller's  eiders  on  the 
North  Slope  and  research  into  the 
factors  causing  decline.  We  will 
continue  oui  efforts  to  develop  a 
visibihty  correction  factor  for  the 
species,  which  will  be  integral  to 
developing  abundance  estimates. 
Fiulher.  we  will  continue  to  investigate 
the  breeding  habitat  needs  of  the 
Steller's  eider  on  the  North  Slope  and  to 
improve  our  ability  to  delineate  any 
areas  essential  to  the  conservation  of  the 
species.  Oiu  FY  2001  budget  included 
$600,000  earmarked  by  Congress  to  fund 
work  by  the  Alaska  Sea  Life  Center 
(ASLC)  and  the  Service  on  recovery 
actions  for  the  spectacled  and  Steller's 
eiders,  including  the  development  of 
better  information  upon  which  to  base 
critical  habitat  delineations.  We  will 
work  closely  with  the  ASLC  to  identify 
the  studies  that  would  be  most  helpful. 
In  particular,  we  will  seek  studies  that 
would  provide  information  that  will 
help  us  to  identify  the  habitat  needs  of 
both  eider  species,  and  we  will  seek  the 
assistance  of  our  partners  in  carrying 
out  such  studies. 

Should  additional  information 
become  available  that  changes  our 
analysis  of  the  benefits  of  excluding  any 
of  these  (or  other)  areas  compared  to  the 
benefits  of  including  them  in  the  critical 
habitat  designation,  we  may  revise  this 
final  designation  accordingly.  Similarly, 
if  new  information  indicates  any  of 
these  areas  should  not  be  included  in 
the  critical  habitat  designation,  we  may 
revise  this  final  critical  habitat 
designation.  If,  consistent  with  available 
funding  and  program  priorities,  we  elect 
to  revise  this  designation,  we  will  do  so 
through  a  subsequent  rulemaking. 

Unit  1 :  Yukon-Kuakokwim  Delta  Nesting 
Unit  (Proposed  Unit  2) 

The  proposed  Yukon-Kuskokwim 
Delta  Nesting  Unit  encompassed 
approximately  3,114  km^  il,202  mi^)  on 
the  outer  coastal  zone  of  the  central  Y- 
K.  The  boundaries  of  the  proposed  unit 
were  drawn  to  encompass  historical 
(pre-1970s)  and  recent  nest  sites  and 
intervening  areas.  The  boundaries  of  the 
Yukon-Kuskokwim  unit  have  been 
modified  frt>m  those  proposed  to  reflect 
further  analysis  of  topography 
information  from  large  scale  (1:63,360 
scale)  maps,  information  from  biologists 
with  extensive  field  experience  in  the 
area,  and  the  advice  of  eider  experts.  We 
excluded  land  that  appeared  to  be  over 
7.6  m  (25.0  ft)  in  elevation,  and  areas 
that  field  biologists  described  as  not 
suitable  for  eiders  (e.g.,  an  area  outside 
of  the  vegetated  intertidal  zone).  Field 


reconnaissance  indicates  that  the  plant 
communities  found  on  areas  above  7.6 
m  in  elevation  do  not  provide  the 
habitat  thought  to  be  used  by  Steller's 
eiders  in  the  Y-K  Delta.  Further,  no 
known  historical  or  recent  nest  sites 
occiu'  in  the  proposed  critical  habitat 
that  has  been  excluded  from  this  final 
rule.  Therefore,  we  believe  that  the 
excluded  area  is  not  essential  to  the 
conservation  of  the  species.  The 
proposed  area  not  included  in  this  final 
rule  is  55,359  ha  (136,792  ac),  a  17.7 
percent  reduction  in  total  area. 

Definitive  population  trend 
information  was  lacking  at  the  time  this 
species  was  listed  (62  FR  31748),  but 
population  decline  was  inferred  from  an 
apparent  contraction  of  range, 
particularly  in  western  Alaska.  The 
recovery  plan,  including  recovery  goals, 
is  still  in  preparation.  It  is  reasonable, 
however,  to  predict  that  re- 
estabUshment  of  a  viable  breeding 
population  on  the  Y-K  Delta  will  be  an 
element  of  the  plan,  given  that  the 
decision  to  list  the  species  was  based,  to 
a  large  extent,  on  its  near-disappearance 
from  the  Y-K  Delta.  Increasing  the 
abundance  of  the  Y-K  Delta 
subpopulation  will  likely  decrease  the 
listed,  Alaska-breediog  population's 
vulnerability  to  extirpation;  therefore 
we  consider  the  habitat  contained 
within  this  unit  essential  to  the 
conservation  of  the  species. 

We  beUe\fb  that  special  management 
considerations  and  protections  may  be 
needed  for  the  essential  features 
(constituent  elements)  foimd  within 
Unit  1,  because  lead  shot  present  in  the 
environment  is  affecting  the  quality  of 
the  species  habitat  and  poses  a 
continiung  threat  to  the  species. 

Proposed  Units  3-9:  Marine  Units 

The  following  imits  in  Alaskan 
marine  waters  were  proposed  as  critical 
habitat: 


Unit 


Nuntvak  Island 

Kuskokwtm  Bay  

Alaska  Peninsula — 
Nortti  SkJe  

Eastern  Aleutians  

Alaska  Peninsula- 
South  SkJe  

Kodiak  Archipelago 

Kachemak  Bay/Ninik:hik 


Shore- 
line (km) 


612 
730 

1,029 
2,397 

5,344 
3,902 


The  majority  of  the  proposed  marine 
imits  were  eliminated  from  this  final 
rule.  The  four  units  that  are  designated 
as  critical  habitat  are  subsets  of  the 
proposed  Kuskokwim  Bay  and  North 
Side  of  the  Alaska  Peninsula  units.  The 
designated  tmits  and  their  areas  are: 
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Unit 

Area 
(km2) 

Shore- 
line (km) 

Kuskokwim  Shoals  

Seal  Islands  

3,813 
63 

533 

363 

184 
104 

Nelson  Lagoon  (includ- 
ing portions  of  Port 
Moller  and 
Herendeen  Bay) 

I2emt)ek  Lagoon  

238 
297 

As  noted  previously,  we  will 
designate  as  critical  habitat  only  those 
specific  areas  that  are  essential  for  the 
conservation  of  the  species.  As  with  the 
North  Slope  and  Y-K  Delta,  lack  of 
information  on  Steller's  eiders  greatly 
complicates  designation  in  marine  areas 
as  well.  One  eider  expert  noted  that  the 
uncertainty  surrounding  Steller's  eider 
marine  ecology  and  distribution  is  at 
least  an  order  of  magnitude  greater  than 
that  concerning  breeding  areas.  In 
general,  the  best  information  on  Steller's 
eider  marine  ecology  comes  from  areas 
where  the  species  aggregates  in  large 
numbers,  such  as  Izembek  and  Nelson 
lagoons,  and  where  repeated  surveys 
have  been  conducted  for  many  years. 
There  is  little  or  no  information  from 
other  areas  within  the  species'  extensive 
marine  range,  where  surveys  have  been 
sporadically  or  never  conducted. 
Furthermore,  Alaska-breeding  Steller's 
eiders,  which  this  critical  habitat 
designation  is  intended  to  protect,  are 
indistinguishable  from  the  much  more- 
numerous  Russia-breeding  Steller's 
eiders  during  the  non-breeding  season. 
Therefore,  our  understanding  of 
distribution  may  be  incorrect  if  the 
listed  Alaska-breeding  population  tends 
to  concentrate  in  one  or  more  specific 
portions  of  the  species'  broader  marine 
range. 

Despite  the  uncertainty  surrounding 
Steller's  eider  marine  distribution  and 
ecology,  there  is  one  striking  difference 
between  breeding  and  non-breeding 
season  distribution.  During  the  breeding 
season,  Steller's  eiders  occur  at  very  low 
and  relatively  even  densities  whereas 
there  is  a  tremendous  density  gradient 
in  marine  areas  diuing  the  non-breediiig 
season.  Although  the  species  occupies  a 
huge  range  during  the  non-breeding 
season,  most  Steller's  eider  concentrate 
in  a  few  areas,  with  tens  of  thousands 
occupying  a  few  square  miles  in  some 
cases.  Thus,  despite  the  difficulty  in 
determining  exactly  what  specific  areas 
are  essential  for  recovery,  the  gradient 
in  density  provides  information  useful 
in  evaluating  relative  importance  of 
various  areas.  Clearly,  those  areas  where 
large  concentrations  occur  are  more 
important,  and  the  birds  more 
vulnerable  because  small-scale  habitat 
impacts  could  potentially  affect  a 


significant  proportion  of  the  population. 
Therefore,  we  used  the  number  of  birds 
occurring  in  each  area  as  an  indicator  of 
how  important  that  area  is  to  the 
species.  This  approach  was 
recommended  by  the  eider  experts,  who 
identified  the  density  or  number  of 
birds  occupying  an  area  as  a  useful 
index  of  importance.  Additionally, 
many  commenters,  including  the  Alaska 
Department  of  Fish  and  Game,  National 
Audubon  Society,  and  a  number  of  local 
govenunents,  suggested  that  those  areas 
such  as  Izembek  and  Nelson  lagoons 
used  by  large  concentrations  are  clearly 
essential  for  the  species'  recovery, 
whereas  there  is  insufficient 
information  to  reach  conclusions  about 
whether  areas  with  small  concentrations 
are  essential.  As  a  result,  we  established 
a  niunerical  criterion  to  be  used  in 
rating  relative  importance,  such  that 
areas  regularly  used  by  >5,000  Steller's 
eiders  and  occasionally  used  by  >10,000 
are  considered  to  be  essential  for  the 
species'  recovery.  Although  this 
criterion  excludes  a  number  of  areas 
used  by  hundreds  or  thousands  of 
Steller's  eiders,  given  the  relative 
abundance  of  the  Alaska-  and  Russia- 
breeding  populations,  it  is  likely  that 
the  vast  majority  of  Steller's  eiders 
throughout  their  marine  range  are  not 
members  of  the  listed  population. 

There  is  also  considerable  uncertainty 
over  whether  the  Alaska-breeding 
population  uses  all  portions  of  the 
species'  broad  range  in  Alaskan  marine 
waters  or  concentrates  in  one  or  a  few 
portions  of  that  range.  Until  last  year, 
2000,  the  only  available  information  on 
the  Alaska-breeding  population's 
marine  distribution  consisted  of  a  few 
band  recoveries  showing  that  some 
individuals  that  nested  near  Barrow 
molted  in  Izembek  or  Nelson  lagoons. 
These  observations  were  not  surprising 
given  that  surveys  show  that  the  vast 
majority  of  Steller's  eiders  molting  in 
Alaskan  waters  do  so  in  these  lagoons 
(Jones  1965,  Petersen  1981).  Satellite 
telemetry  provided  new  information  last 
year  when  three  individuals  that  bred 
on  the  North  Slope  were  tracked  during 
the  molt  period;  two  are  believed  to 
have  molted  near  the  Kuskokwim 
Shoals  and  one  molted  near  the  Seal 
Islands  (Martin  2000b).  Although  the 
sample  size  is  verj'  small,  these 
observations  were  somewhat  surprising 
in  that  all  three  individuals  molted  in 
areas  thought  to  support  comparatively 
small  molting  populations  (limited 
survey  data  showed  that  about  5,000 
may  molt  near  the  Kuskokwim  Shoals 
and  5,000-10.000  may  molt  at  Seal 
Islands).  Thus,  these  observations 
suggest  that  the  listed  Alaska-breeding 


population  may  not  mix  randomly  with 
the  Russia-breeding  population  during 
the  non-breeding  season.  As  ^  result,  we 
established  a  second  criterion  to  be  used 
such  that  only  those  areas  known  to  be 
used  by  the  listed  Alaska-breeding 
population  would  be  considered 
essential. 

Therefore,  recognizing  the  limitations 
of  our  understanding  of  the  listed 
population's  use  of  marine  waters  in 
Alaska,  we  have  designated  as  critical 
habitat  those  areas  clearly  demonstrated 
to  be  of  importance  to  Alaska-breeding 
Steller's  eiders  by  the  currently 
available  information.  To  this  end,  we 
designate  as  critical  habitat  those  areas 
that  meet  the  following  two  criteria:  (1) 
They  are  regularly  used  by  a  significant 
concentration  of  Steller's  eiders,  defined 
as  -5,000  birds  in  most  years  and 
>10,000  in  >1  year;  and  (2)  they  are 
known  to  be  used  by  individuals  from 
the  listed,  Alaska-breeding  population. 
Additionally,  because  these  areas  are 
used  by  significant  nlunbers  of  Steller's 
eiders,  we  believe  that  special 
management  considerations  or 
protection  may  be  needed  to  conserve 
the  essential  habitat  features 
(constituent  elements)  found  there.  As  a 
result  of  the  dense  aggregations 
occurring  in  these  areas,  a  relatively 
small  amount  of  habitat  perturbation  as 
might  be  caused  by  even  a  small  oil  spill 
could  affect  a  significant  number  of 
Steller's  eiders  and  possibly  a 
significant  proportion  of  the  listed 
population.  Therefore,  we  believe  these 
areas  meet  the  definition  of  critical 
habitat.  The  following  four  areas  meet 
these  criteria: 

Unit  2:  Kuskokwim  Shoals 

The  Kuskokwim  Shoals  Unit  is  a 
modified  subunit  of  the  proposed 
Kuskokwim  Bay  Unit  (Unit  4).  The 
proposed  unit  contained  two  disjunct 
sections,  the  north  side  of  Kuskokwim 
Bay  and  south  side  of  Kuskokwim  Bay. 
The  designated  unit  differs  from  the 
proposed  unit  in  that  the  south  side  of 
Kuskokwim  Bay  portion  has  been 
deleted  and  the  boundaries  of  the  north 
side  of  Kuskokwim  Bay  have  been 
refined. 

The  Kuskokwim  Shoals  is  known  to 
be  of  importance  to  Steller's  eiders 
during  molt  and  for  staging  during 
spring  migration.  Use  during  molt  is 
indicated  by  two  surveys  in  1996  and 
2000  which  found  5,439  and  5.101 
Steller's  eiders  in  this  area,  respectively 
(although  there  were  differences  in 
methodologies  and  flight  paths  between 
the  two  surveys)  (McCaffer>'  2000). 
Additionally,  satellite  telemetry  showed 
that  two  of  three  breeding  Steller's 
eiders  outfitted  with  transmitters  at 
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Barrow  in  2000  molted  in  this  area, 
suggesting  that  the  listed  population 
may  selectwely  use  this  area,  making  its 
importance  disproportionately  greater 
than  what  is  indicated  by  the  number  of 
birds  molting  there. 

A  series  of  surveys  has  shown  that 
large  numbers  of  Steller's  eiders  stage 
near  the  Kuskokwim  Shoals  during 
spring  migration,  apparendy  foraging 
along  the  edge  of  the  extensive  shorefast 
ice  that  lingers  into  late  April  in  this 
region.  The  maximimi  number  of 
Steller's  eiders  detected  in  this  area 
during  aerial  surveys  conducted  during 
six  years  between  1992  and  2000  varied 
bom  approximately  5.000  to  42,000 
(Lamed  et  al.  1994;  Lamed  1994, 1997, 
1998,  2000). 

The  boxmdaries  of  the  Kuskokwim 
Shoals  imit  have  been  modified  from 
those  for  the  northern  portion  of  the 
proposed  Kuskokwim  Bay  Unit  to 
reflect  additional  analysis  of  aerial 
survey  data,  bathymetiy  information, 
and  a  comment  from  the  Groimdfish 
Forum,  a  commercial  fishing 
association,  which  suggested  that  the 
proposed  unit  included  waters  dee{}er 
than  those  believed  to  be  used  by 
Steller's  eiders.  The  Groundfish  Forum 
pointed  out  that  although  we  identified 
as  suitable  habitat  waters  <10  m  (30  feet 
deep),  much  of  the  western  edge  of  the 
proposed  imit  exceeded  this  depth. 
Unfortunately,  bathymetry  data  from 
this  region  are  scant,  making  fine-scaled 
analysis  of  water  depth  impossible,  so 
we  more  closely  examined  the  available 
aerial  survey  data  to  evaluate  whether 
the  boundaries  should  be  adjusted  to 
more  closely  fit  the  area  known  to  be 
used  by  Steller's  eiders.  As  a  result  of 
this  analysis,  we  modified  the 
botmdaries,  eliminating  considerable 
area  on  the  offshore  side  of  the  proposed 
unit  where  no  flocks  of  Steller's  have 
been  detected  during  aerial  surveys. 

None  of  the  southern  portion  of  the 
proposed  Kuskokwim  Bay  Unit  is 
designated  as  critical  habitat.  Although 
between  4,126  and  6.271  Steller's  eiders 
have  been  counted  there  during  spring 
staging  surveys,  the  birds  were  widely 
separated  in  disjunct  bays  and  shoreline 
segments,  with  no  individual  segment 
being  used  by  >5,000  birds. 
Additionally,  the  second  part  of  this 
criterion  was  not  met  in  that  in  no  years 
were  >10,000  detected.  Finally,  the 
second  criterion,  dociunented  use  by  the 
listed  population,  was  not  met. 
Therefore,  we  determine  that  the 
available  information  does  not  support 
designating  this  area  as  essential  for  the 
recovery  of  Alaska-breeding  Steller's 
eiders  at  this  time. 


Unit  3:  Seal  Islands 

The  Seal  Islands  Unit  is  one  of  several 
disjunct  bays,  lagoons,  and  nearshore 
areas  included  in  the  proposed  North 
Side  of  the  Alaska  Peninsula  Unit.  The 
boundaries  of  the  Seal  Islands  Unit  are 
left  unchanged  from  those  described  in 
the  proposed  rule. 

Steller's  eiders  concentrate  in  the  Seal 
Islands  lagoon  in  both  spring  and  fall. 
Although  the  area  has  been 
inadequately  surveyed  for  Steller's 
eiders,  "thousands"  are  believed  to  molt 
in  this  lagoon  (Dau  1999a).  Emperor 
goose  sxuveys.  although  designed  and 
timed  to  optimally  inventory  other 
species,  have  detected  an  average  of 
5,661  and  maximum  of  16,200  Steller's 
eiders  in  the  lagoon  during  autumn  (late 
September/early  October)  and  an 
average  of  1 ,349  and  maximum  of 
10,444  during  spring  (late  April/early 
May).  Additionally,  between  2,015  and 
7,180  were  counted  in  late  April  during 
Steller's  eider  spring  migration  surveys, 
further  indicating  the  area's  importance 
to  a  large  number  of  Steller's  eiders. 
Finally,  satellite  telemetry  data  showed 
that  one  of  three  Steller's  eiders  that 
bred  near  Barrow  in  2000  and  were 
tracked  with  satellite  telemetry  molted 
in  the  Seal  Islands  lagoon.  Thus,  we 
conclude  that  the  Seal  Islands  lagoon 
meets  both  criteria  and  shoidd  be 
considered  essential  for  the 
conservation  of  Steller's  eiders. 

Unit  4:  Nelson  Lagoon  Unit 

The  Nelson  Lagoon  complex,  which 
includes  Nelson  Lagoon,  Herendeen 
Bay,  and  Port  Moller  is  another  subunit 
contained  within  the  proposed  North 
Side  of  the  Alaska  Peninsula  Unit.  The 
boundaries  of  the  unit  were  modified 
bom  those  proposed  to  eliminate 
portions  of  Herendeen  Bay  and  Port 
Moller  where  Steller's  eiders  have  not 
been  detected  in  significant  numbers 
during  aerial  surveys. 

Use  of  the  Nelson  Lagoon  complex  by 
huge  numbers  of  Steller's  eiders  is  well 
docimiented  (Jones  1965,  Petersen 
1981).  Repeated  surveys  during  molt 
have  counted  an  average  of  39,567 
(n=10  surveys)  and  a  range  of  29.690  to 
57,988  (Dau  1999a).  Dense  aggregations 
also  winter  in  the  Nelson  Lagoon 
complex,  although  ice  cover  may  force 
them  elsewhere  during  variable  portions 
of  colder  winters.  Numbers  during 
winter  averaged  20,487  with  a  range  of 
9,616  to  51,050  (n=17;  Dau  1999b). 
Large  numbers  can  remain  (or  possibly 
rebuild)  in  late  spring  as  well,  as 
12.000-27,000  have  been  counted  there 
during  Steller's  eider  spring  migration 
surveys.  In  addition  to  the  very  large 
numbers  using  this  lagoon  complex 


annually,  banding  data  have 
demonstrated  that  Steller's  eiders 
molting  in  Nelson  Lagoon  include 
members  of  the  Alaska-breeding 
population.  Therefore,  we  determine 
that  this  area  is  essential  for  the 
conservation  of  Alaska-breeding 
Steller's  eiders. 

Subsequent  to  publication  of  the 
proposed  rule,  we  re-evaluated  the 
available  survey  data  to  determine  if 
modifying  the  proposed  boundaries  was 
warranted.  We  paid  particular  attention 
to  the  upper  reaches  of  Herendeen  Bay 
and  Nelson  Lagoon  because  our  initial 
analysis  conducted  in  preparation  of  the 
proposed  rule  raised  questions  about  the 
use  of  these  areas  that  we  were  unable 
to  answer  prior  to  publishing  the 
proposal.  Additionally,  the  Aleutians 
East  Borough,  in  comments  submitted 
during  the  publit  comment  period, 
requested  that  we  exclude  from 
designation  waters  with  5  mi  (8  km)  of 
the  community  of  Nelson  Lagoon  and 
the  fish  processing  facility  at  Port 
Moller  to  minimize  economic  impacts  to 
affected  communities. 

Data  collected  during  three  aerial 
surveys  in  1997-2000  contain  GPS 
locational  data  that  allow  fine- 
resolution  spatial  analysis  (previous 
siu^eys  conducted  in  this  area  do  not). 
These  observations  show  that  Steller's 
eiders  occur  in  dense  clusters 
throughout  most  of  Nelson  Lagoon, 
including  the  area  surrounding  the 
community  of  Nelson  Lagoon.  In  these 
three  surveys,  46  flocks  with  a  total  of 
5,297  Steller's  eiders  were  seen  within 
8  km  (5  mi)  of  the  community  of  Nelson 
Lagoon,  and  nine  flocks  with  a  total  of 
1,163  Steller's  eiders  (including  one 
flock  with  500)  were  observed  within 
1.6  km  (1  mile)  of  the  commimity.  These 
observations  indicate  that  the  waters 
near  the  community  are  used  by 
significant  numbers  of  Steller's  eiders, 
and  we  cannot  conclude  that  this  area 
does  not  contribute  significantly  to  the 
overall  importance  of  the  lagoon 
complex  to  the  species.  As  a  restilt,  we 
believe  that  the  waters  near  the 
community  of  Nelson  Lagoon  are 
essential  for  the  species'  recovery. 
Furthermore,  as  explained  in  the 
Economic  Analysis  and  Summary  of 
Comments  and  Recommendations 
sections  below,  we  do  not  believe  that 
designation  of  critical  habitat  will  have 
significant  economic  impacts  or 
constrain  community  development  at 
Nelson  Lagoon  or  other  communities. 
Therefore,  there  is  no  demonstrated 
basis  for  excluding  these  waters  from 
critical  habitat  designation  as  a  result  of 
economic  impacts. 

In  contrast,  further  examination  of 
Steller's  eider  survey  data  shows  that 
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there  are  few  observations  of  Steller's 
eiders  in  the  northeast  portion  of  Port 
Moller  near  the  fish  processing  fecility. 
Because  our  intent  is  to  designate  as 
critical  habitat  those  areas  where  the 
species  regularly  ocou^  in  significant 
numbers,  we  have  modified  the 
southern  boimdaries  of  the  critical 
habitat  unit  in  both  Herendeen  Bay  and 
Port  Moller  to  exclude  portions  of  those 
lagoons  where  Steller's  eiders  are  not 
regularly  seen.  Likewise,  we  have 
modified  the  boundary  of  the  critical 
habitat  unit  to  exclude  the  waters  in 
northeast  Port  Moller  where  significant 
aggregations  have  not  been  documented. 
The  new  boundary  runs  from  the 
eastern  tip  of  Wolf  Point  on  Walrus 
Island  to  the  shoreline  5.5  km  (3.4  mi) 
north  of  Harbor  Point  (at  the  tip  of 
Moller  Spit).  Thus,  the  designated 
critical  habitat  includes  the  waters 
adjacent  to  Moller  Spit,  where 
aggregations  have  regularly  been 
encotmtered,  but  excludes  the  n(»theast 
portion  of  the  lagoon  of  Port  Moller, 
including  the  fish  processing  facility  at 
Port  Moller  (the  processing  &cility  is 
approximately  2  km  (1.25  mi)  outside 
the  bbimdary  of  the  critical  habitat 
\mit).  An  appropriately  scaled  map 
showing  the  boundaries  of  designated 
critical  habitat  in  this  area  can  be 
acqiiired  by  contacting  the  U.S.  Fish  and 
Wildlife  Service,  Anchorage  Field 
Office,  605  West  4th  Avenue,  Room  G- 
61,  Anchorage,  AK  99501  (telephone 
907/271-2787  ot  toll-free  800/272-4174; 
&csimile  907/271-2786). 

Unit  5:  Izewbek  Lagoon 

As  with  the  previous  two  units,  the 
Izembek  Lagoon  Unit  is  a  subunit  of  the 
proposed  North  Side  of  the  Alaska 
Peninsula  Unit.  The  boundaries  of  the 
Izembek  Lagoon  Unit  are  left  imchanged 
from  those  described  in  the  proposed 
nile. 

1 1  Izembek  Lagoon  is  used  by  dense 
aggregations  of  Steller's  eiders  during 
moh,  winter,  and  spring.  Tens  of 
thousands  molt  there  each  year,  with  27 
censuses  between  1975-1996  averaging 
23,300  birds  (range  6,570-79,970;  Dau 
1999a).  Tens  of  thousands  also  remain 
through  winter  in  most  years,  although 
distribution  and  numbers  are  affected  by 
ice  cover  and  vary  from  year  to  year 
(Dau  1999).  Nimibers  may  build  again 
during  spring,  as  up  to  79,000  have  been 
counted  during  goose  siuveys  in  late 
April/early  May  (Dau  1999b).  In 
addition  to  dense  aggregations  of 
Steller's  eiders  regularly  occurring  at 
Izembek,  band  recoveries  show  that  the 
birds  molting  there  include  members  of 
the  Alaska-breeding  population. 
Therefore,  we  determine  that  Izembek 
Lagoon  meets  both  criteria  and  is 


considered  essential  for  the 
conservation  of  the  Steller's  eider. 

The  remaining  units  that  we  proposed 
as  critical  habitat,  which  include 
Nunivak  Island,  the  Eastern  Aleutians, 
South  Side  of  the  Alaska  Peninsula, 
Kachemak  Bay/Ninilchik,  and  Kodiak 
Archipelago,  do  not  meet  the  definition 
of  critical  habitat  based  on  the  criteria 
that  we  believe  best  identify  the  areas 
essential  for  the  conservation  of  Alaska- 
breeding  Steller's  eiders.  Although  in 
some  cases  thousands  of  Steller's  eiders 
have  been  counted  in  these  areas,  none 
of  the  areas  regularly  contain  >5,000 
individuals.  Tlie  single  exception,  Port 
Heiden,  is  apparently  used  by 
thousands  of  Steller's  eiders  (an  average 
cannot  be  calculated  with  the  currently 
available  data),  but  use  by  individuals 
from  the  Alaska-lxeeding  population 
has  not  been  dociunented.  Therefore,  we 
determine  that  the  available  information 
does  not  demonstrate  that  any  of  these 
areas  are  essential  for  the  recovery  of  the 
Alaska-breeding  population  of  the 
Steller's  eider. 

Summary  of  Critical  Habitat 
Designation 

We  have  designated  critical  habitat  for 
Steller's  eiders  in  one  terrestrial  and 
four  marine  areas:  Y-K  Delta. 
Kuskokwim  Shoals,  Seal  Islands,  Nelson 
Lagoon  (including  Nelson  Lagoon  and 
portions  of  Port  Moller  and  Herendeen 
Bay),  and  Izembek  Lagoon.  We  believe 
all  of  these  areas  meet  the  definition  of 
critical  habitat  in  that  they  contain 
physical  or  biological  elements  essential 
for  the  conservation  of  the  species  and 
may  require  special  management 
considerations  or  protection. 
Designation  of  these  areas  will  highlight 
the  conservation  needs  of  the  species, 
and  perhaps  increase  the  degree  to 
which  Federal  agoicies  fulfill  their 
resp<Hisibilities  under  section  7(a)(1)  of 
the  Act. 

In  accordance  with  the  regulations 
implementing  the  listing  provisions  of 
the  Act  (50  CFR  424.12(h)),  we  have  not 
proposed  any  areas  outside  the 
jurisdiction  of  the  United  States  (e.g., 
within  Russian  waters). 

In  addition  to  the  areas  that  we  have 
designated  as  critical  habitat,  other  areas 
currently  used  by  Steller's  eiders 
include  the  North  Slope  and  marine 
waters  in  western,  southwestern,  and 
southcoastal  Alaska.  In  addition,  there 
may  be  other  areas  used  by  this  species 
that  are  unknown  to  us.  The  best 
available  information  did  not  suggest 
that  there  is  any  currently  unoccupied 
habitat  that  is  essential  to  the 
conservation  of  the  species;  therefore, 
no  unoccupied  critical  habitat  was 
designated. 


The  areas  we  have  designated  as 
critical  habitat  are  those  areas  that  the 
best  available  commercial  and  scientific 
information  indicates  are  essential  to 
the  conservation  of  Steller's  eiders. 
Should  additional  information  on  the 
value  of  any  area  to  Steller's  eiders 
become  available,  we  will  consider  that 
information  in  future  decisions  to 
designate  critical  habitat. 

EfEects  of  Critical  Hdbitat  DesignatioB 

Section  7    Consultation 

Section  7(a)  of  the  Act  requires 
Federal  agencies,  including  the  Service, 
to  ensure  that  actions  they  fund, 
authorize,  or  carry  out  do  not  destroy  or 
adversely  modify  critical  habitat  to  the 
extent  that  the  action  appreciably 
diminishes  the  value  of  the  critical 
habitat  for  the  siuvival  and  recov^y  of 
the  species.  Individuab,  (»ganizations, 
states,  local  governments,  and  otho' 
non-Federal  entities  are  affected  by  the 
designation  of  critical  habitat  only  if 
their  actions  occur  on  Federal  lands, 
require  a  Federal  permit,  license,  or 
other  authorization,  or  involve  Federal 
funding. 

Section  7(a)  of  the  Act  requires 
Federal  agencies  to  evaluate  their 
actions  with  respect  to  any  species  that 
is  proposed  or  listed  as  endangered  or 
threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  designated  or 
proposed.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  402. 
Section  7(a)(4)  requires  Fed«^  agencies 
to  confer  with  us  on  any  action  that  is 
likely  to  jeopardize  the  continued 
existence  of  a  proposed  species  or  result 
in  destmction  or  adverse  modification 
of  proposed  critical  habitat.  Conference 
reports  provide  conservation 
recommendations  to  assist  the  agency  in 
eliminating  conflicts  that  may  be  caused 
by  the  proposed  action.  The 
conservation  recommendations  in  a 
conference  report  are  advisory.  Aflw  a 
species  is  listed  or  critical  habitat  is 
designated,  section  7(a)(2)  requires 
Federal  agencies  to  ensure  that  actions 
they  authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  coiftinued 
existence  of  such  a  species  or  to  destroy 
or  adversely  modify  its  critical  habitaL 
If  a  Fedoal  action  may  affect  a  listed 
species  or  its  critical  habitat,  the 
responsible  Federal  agency  (action 
agency)  must  enter  into  consultation 
with  us.  Through  this  consultation  we 
would  ensure  that  the  permitted  actions 
do  not  destroy  or  adversely  modify 
critical  habitat. 

When  we  issue  a  biological  opinion 
concluding  that  a  project  is  likely  to 
residt  in  the  destruction  or  adverse 
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modification  of  critical  habitat,  we  also 
provide  reasonable  and  prudent 
alternatives  to  the  project,  if  any  are 
identifiable.  Reasonable  and  prudent 
alternatives  are  defined  at  50  CFR 
402.02  as  alternative  actions  identified 
during  consultation  that  can  be 
implemented  in  a  manner  consistent 
with  the  intended  purpose  of  the  action, 
which  are  consistent  with  the  scope  of 
the  Federal  agency's  legal  authority  and 
jurisdiction,  which  are  economically 
and  technologically  feasible,  and  that 
the  Director  believes  would  avoid 
destruction  or  adverse  modification  of 
critical  habitat.  Reasonable  and  prudent 
altOTnatives  can  vary  from  slight  project 
modifications  to  extensive  redesign  or 
relocation  of  the  project.  Costs 
associated  with  implementing  a 
reasonable  and  prudent  alternative  are 
similarly  variable. 

Regulations  at  50  CFR  402.16  require 
Federal  agencies  to  reinitiate 
consultation  on  previously  reviewed 
actions  in  instances  where  critical 
habitat  is  subsequently  designated  and 
the  Federal  agency  has  retained 
discretionary  involvement  or  control 
over  the  action  or  such  discretionary 
involvement  or  control  is  authorized  by 
law.  Consequently,  some  Federal 
agencies  may  request  reinitiation  of 
consultation  with  us  on  ongoing  actions 
for  which  formal  consultation  has  been 
completed  if  those  actions  may  afiect 
designated  critical  habitat. 

Activities  on  Federal  lands  that  may 
affect  the  Steller's  eider  or  its  critical 
habitat  will  require  section  7 
consultation.  Activities  on  private  or 
state  lands  requiring  a  permit  from  a 
Federal  agency,  such  as  a  permit  from 
the  U.S.  Army  Corps  of  Engineers  (Army 
Corps)  under  section  404  of  the  Clean 
Water  Act,  or  some  other  Federal  action, 
including  funding  (e.g.,  from  the  Federal 
Highway  Administration,  Federal 
Aviation  Administration,  or  Federal 
Emergency  Management  Agency)  will 
also  continue  to  be  subject  to  the  section 
7  consultation  process.  Federal  actions 
not  affecting  listed  species  or  critical 
habitat  and  actions  on  non-Fedwal 
lands  that  are  not  federally  funded  or 
permitted  do  tiot  require  section  7 
consultation. 

Section  4(b)(8}  of  the  Act  requires  us 
to  evaluate  briefly  in  any  proposed  or 
final  regidation  that  designates  critical 
habitat  those  activities  involving  a 
Federal  action  that  may  adversely 
modify  such  habitat  or  that  may  be 
affected  by  such  designation.  Activities 
that  may  resiUt  in  the  destruction  or 
adverse  modification  of  critical  habitat 
include  those  that  alter  the  primary 
constituent  elements  to  an  extent  that 
the  value  of  critical  habitat  ioi  both  the 


survival  and  recovery  of  the  Steller's 
eider  is  appreciably  reduced.  We  note 
that  such  activities  may  also  jeopardize 
the  continued  existence  of  the  species. 
Activities  that,  when  carried  out, 
funded,  or  authorized  by  a  Federal 
agency,  may  directly  or  indirectly 
adversely  affect  critical  habitat  include, 
but  are  not  limited  to: 

(1)  Draining,  filling,  or  contaminating 
wetlands  and  associated  surface  waters; 

(2)  Filling,  dredging,  or  pipeline 
construction  in  marine  waters; 

(3)  Commercial  fisheries  that  harvest 
or  damage  the  benthic  or  planktonic 
flora  or  fauna  in  marine  waters; 

(4)  Spilling  or  discharging  petroleum 
or  other  hazardous  substances;  or 

(5)  Discharge  of  sediment  or  toxic 
substances  into  freshwater  systems  that 
drain  into  adjacent  nearshore  marine 
waters. 

To  properly  p>ortray  the  effects  of 
critical  habitat  designation,  we  must 
first  compare  the  section  7  requirements 
for  actions  that  may  affect  critical 
habitat  with  the  requirements  for 
actions  that  may  affect  a  listed  species. 
Section  7  prohibits  actions  funded, 
authorized,  or  earned  out  by  Federal 
agencies  bom  jeopardizing  the 
continued  existence  of  a  listed  species 
or  destroying  or  adversely  modifying  the 
listed  species'  critical  habitat.  Actions  , 
likely  to  "jeopardize  the  continued 
existence"  of  a  species  are  those  that 
would  appreciably  reduce  the 
likelihood  of  both  the  survival  and 
recovery  of  a  listed  species.  Actions 
likely  to  result  in  the  destruction  or 
adverse  modification  of  critical  habitat 
are  those  that  would  appreciably  reduce 
the  value  of  critical  habitat  for  both  the 
siirvival  and  recovery  of  the  listed 
species. 

Common  to  both  definitions  is  an 
appreciable  detrimental  effect  on  both 
survival  and  recovery  of  a  listed  species. 
Given  the  similarity  of  these  definitions, 
actions  likely  to  result  in  the  destruction 
or  adverse  modification  of  critical 
habitat  would  almost  always  result  in 
jeopardy  to  the  species  concerned, 
particularly  when  the  area  of  the 
proposed  action  is  occupied  by  the 
species  concerned.  In  those  cases, 
critical  habitat  provides  littie  additional 
protection  to  a  species,  and  the 
ramifications  of  its  desigiution  are  few 
or  none.  However,  if  occupied  habitat 
becomes  unoccupied  in  the  future,  there 
is  a  potential  benefit  bom  critical 
habitat  in  such  areas. 

Federal  agencies  already  considt  with 
us  on  activities  in  areas  currently 
occupied  by  the  species  to  ensure  that 
their  actions  do  not  jeopardize  the 
continued  existence  of  the  species. 


These  actions  include,  but  are  not 
limited  to: 

(1)  Regulation  of  activities  affecting 
waters  of  the  United  States  by  the  Army 
Corps  imder  section  404  of  the  Clean 
Water  Act  and/or  section  10  of  the 
Rivers  and  Harbors  Act; 

(2)  R^ulation  of  water  flows, 
damming,  diversion,  and  chaimelization 
by  Federal  agencies; 

(3)  Regulation  of  commercial  fisheries 
by  the  National  Marine  Fisheries 
Service; 

(4)  Law  enforcement  in  United  States 
Coastal  Waters  by  the  U.S.  Coast  Guard; 

(5)  Road  construction  and 
maintenance  by  the  Federal  Highway 
Administration; 

(6)  Regidation  of  airport  improvement 
activities  by  the  Federal  Aviation 
Administration  jurisdiction; 

(7)  Military  training  and  maneuvers 
on  applicable  DOD  lands; 

(8)  Regulation  of  subsistence  harvest 
activities  on  Federal  lands  by  the  U.S. 
Fish  and  Wildlife  Service; 

(9)  Regulation  of  mining  and  oil 
development  activities  by  the  Minerals 
Management  Service; 

(10)  Regulation  of  bome  construction 
and  alteration  by  the  Federal  Housing 
Authority; 

(11)  Hazard  mitigation  and  post- 
disaster  repairs  funded  by  the  Federal 
Emergency  Management  Agency; 

(12)  Construction  of  communication 
sites  licensed  by  the  Federal 
Communications  Commission; 

(13)  Wastewater  discharge  from 
conununities  and  oil  development 
facilities  permitted  by  the 
Environmental  Protection  Agency;  and 

(14)  Other  activities  funded  by  the  U. 
S.  Environmental  Protection  Agency, 
Department  of  Energy,  or  any  other 
Federal  agency. 

All  areas  designated  as  critical  habitat 
are  within  the  geographical  area 
occupied  by  the  species  and  contain 
physical  and  biological  features  that  are 
likely  to  be  used  by  Steller's  eiders 
during  portions  of  the  year.  Thus,  we 
consider  all  critical  habitat  to  be 
occupied  by  the  species.  Federal 
agencies  already  consult  with  us  on 
activities  in  areas  ciirrenUy  occupied  by 
the  species  or  if  the  sfiecies  may  be 
affected  by  the  action  to  ensure  that 
their  actions  do  not  jeopardize  the 
continued  existence  of  the  species. 
Thus,  we  do  not  anticipate  additional 
regulatory  protection  will  result  from 
critical  habitat  designation. 

We  recognize  that  designation  of 
critical  habitat  may  not  include  all  of 
the  habitat  areas  that  may  eventually  be 
determined  to  be  necessary  for  the 
recovery  of  the  species.  For  these 
reasons,  all  should  imderstand  that 
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critical  habitat  designations  do  not 
signal  that  habitat  outside  the 
designation  is  imimportant  or  may  not 
be  required  for  recovery.  Areas  outside 
the  critical  habitat  designation  will 
continue  to  be  subject  to  conservation 
actions  that  may  be  implemented  imder 
section  7(a)(1)  and  to  the  regulatory 
protections  afforded  by  the  section 
7(a)(2)  jeopardy  standard  and  the 
section  9  take  prohibition,  as 
determined  on  the  basis  of  the  best 
available  information  at  the  time  of  the 
action.  We  specifically  anticipate  that 
federally  funded  or  assisted  projects 
affecting  listed  species  outside  tbeir 
designated  critical  habitat  areas  may 
still  result  in  jeopardy  findings  in  some 
cases.  Similarly,  critical  habitat 
designations  made  on  the  basis  of  the 
best  available  information  at  the  time  of 
designation  will  not  control  the 
direction  and  substance  of  future 
recovery  plans,  habitat  conservation 
plans,  or  other  species  conservation 
plaiming  efforts  if  new  information 
available  to  these  plaiming  efforts  calls 
for  a  different  outcome. 

Summary  of  Comments  and 
Recommendations 

Our  critical  habitat  proposal  was 
published  in  the  Federal  Register  on 
March  13,  2000  (65  FR  13262).  The 
proposal  requested  all  interested  parties 
to  submit  comments  on  the  specifics  of 
the  proposal  including  information, 
policy,  and  proposed  critical  habitat 
boundaries  as  provided  in  the  proposed 
rule.  In  particular,  we  sought  comments 
on:  (1)  the  reasons  why  an  area  should 
or  should  not  be  designated  as  critical 
habitat;  (2)  information  on  the 
abundance  and  distribution  of  Steller's 
eiders  and  their  habitat;  (3)  what  areas 
are  essential  for  the  conservation  of  the 
species  and  which  areas  may  require 
special  management  protection  or 
consideration;  (4j  current  or  planned 
activities  in  proposed  critical  habitat 
and  their  possible  impacts  on  proposed 
critical  habitat;  and  (5)  any  foreseeable 
economic  or  other  impacts  resulting 
from  the  proposed  designation  of 
critical  habitat.  The  comment  period 
was  initially  open  bom  March  13,  2000, 
until  May  12,  2000.  The  comment 
period  was  extended  on  April  19,  2000 
(65  FR  20938),  July  5,  2000  (65  FR 
41404),  and  August  24,  2000  (65  FR 
51577),  finally  closing  on  September  25, 
2000.  We  extended  the  comment  period 
on  these  three  occasions  to 
accommodate  Alaska  Natives,  who 
spend  considerable  time  away  from 
their  homes  engaged  in  subsistence 
activities.  Additionally,  we  requested 
conunent  on  the  Economic  Analysis 
after  notifying  the  public  of  its 


availability  on  August  24,  2000  (65  FR 
51577).  This  comment  period  ran 
concurrently  with  the  last  30  days  of  the 
comment  period  on  the  proposed  rule, 
also  closing  on  September  25,  2000.  The 
resiUting  comment  period  lasted  &t>m 
March  13,  2000,  to  September  25,  2000 
(197  days). 

We  solicited  comments  from  all 
interested  parties,  and  we  particidarly 
sought  comments  concerning  Steller's 
eider  distribution  and  range,  whether 
critical  habitat  should  be  designated, 
and  activities  that  might  impact  Steller's 
eiders.  Notice  of  the  proposed  rule  was 
sent  to  appropriate  State  agencies, 
borough  and  local  governments.  Federal 
agencies,  Alaska  Native  corporations 
and  organizations,  scientific  and 
environmental  organizations, 
commercial  fishing  and  oil  industry 
representatives,  and  other  interested 
parties.  In  addition,  we  invited  public 
comment  through  the  publication  of 
notices  in  the  following  newspapers: 
Juneau  Empire  (March  24-27,  2000), 
Fairbanks  Daily  News-Miner  (March  24- 
26,  2000),  Anchorage  Daily  News 
(March  24-26,  2000),  Arctic  Sounder 
(March  23,  2000),  Bristol  Bay  Times 
(March  23,  2000),  Dutch  Harbor 
Fisherman  (March  23,  2000),  and 
Tundra  Drums  (March  23,  2000). 

We  also  conducted  a  series  of  public 
meetings  to  discuss  the  proposal  to 
designate  critical  habitat  for  Steller's 
eiders,  and  one  public  hearing  at  which 
public  testimony  was  accepted  (65  FR 
46684).  Meetings  to  discuss  critical 
habitat  designation  were  held  with 
agency,  industry.  Native  and 
environmental  organization 
representatives  at  our  Region  7  Regional 
Office,  Anchorage,  AK,  on  February  1 
and  2,  2000;  wi&  the  Association  of 
Village  Council  Presidents  staff  in 
Bethel  on  February  7,  2000;  the  public 
and  local  government  representatives  in 
Barrow  on  February  16,  2000;  Waterfowl 
Conservation  Committee  in  Bethel  AK 
bom  February  22-24,  2000;  the  public 
in  Toksook  Bay  on  February  25,  2000; 
the  public  in  Chevak  on  March  1,  2000; 
and  at  the  Alaska  Forum  on  the 
Environment  in  Anchorage  on  February 
9,  2000.  Althbugh  these  meetings  were 
conducted  prior  to  publication  of  the 
proposal  to  designate  critical  habitat, 
the  concept  of  critical  habitat,  the 
likelihood  of  proposed  critical  habitat 
for  Steller's  eiders,  and  the  process  for 
designation  was  discussed  to  encourage 
public  involvement  and  comment  after 
the  opening  of  the  comment  period. 
After  the  proposal  was  published, 
meetings  were  held  with  the  Nome 
Eskimo  Community  IRA  Council  in 
Nome  on  May  5,  2000;  the  public  in 
Sand  Point  on  September  18,  2000;  and 


the  local  tribal  coimcil  in  Sand  Point  on 
September  19,  2000.  A  series  of  public 
informational  meetings  was  held  in 
North  Slope  villages:  Nuiqsut  on  August 
21,  2000;  Wainwright  on  August  23, 
2000;  Point  Lay  on  August  24,  2000;  and 
Atqasuk  on  August  25,  2000.  A  public 
hearing,  at  which  public  testimony  was 
recorded,  was  held  at  Barrow  on  August 
28,  2000  (65  FR  46684).  Notices 
axmoimcing  these  North  Slope  meetings 
and  the  public  hearing  were  published 
in  advance  in  the  Fairbanks  Daily  News- 
Miner  (July  30,  August  2  and  4,  2000), 
Anchorage  Daily  News  (July  30,  August 
1  and  2,  2000),  and  Arctic  Sounder 
(Aug\ist  3,  10,  and  17,  2000). 
Additionally,  the  Service  met  with  eider 
experts  at  the  Campbell  Creek  Science 
Center  in  Anchorage,  AK  on  September 
21-22,  2000.  After  the  close  of  the 
comment  period,  public  interest 
continued  and  further  informational 
meetings  (at  which  public  comment  was 
not  sought  or  accepted)  were  held  with 
the  Kodiak/ Aleutians  Regional  Advisory 
Council  on  September  27,  2000;  and  the 
Bristol  Bay  Regional  Advisory  Council 
at  Naknek,  Alaska  on  October  13,  2000. 

We  also  requested  six  experts  on  eider 
biology  to  peer  review  the  proposed 
critical  habitat  designation;  two 
submitted  comments,  which  have  been 
taken  into  consideration  in  developing 
this  final  rula. 

We  received  a  total  of  334  oral  and 
written  comments  on  the  proposed 
critical  habitat  designation.  Fifteen 
individuals  or  parties  submitted  oral 
testimony  at  the  public  hearing  at 
Barrow;  seven  of  these  submitted  a 
written  record  of  thefr  comments.  We 
also  recorded  issues  raised  by 
participants  at  public  meetings;  these 
issues  were  recorded  but  we  did  not 
record  the  number  of  individuals  raising 
the  same  issue.  Comments  were 
received  from:  representatives  of  ten 
Federal  agencies  and  one  Federally 
elected  official,  the  State  of  Alaska  and 
three  elected  state  officials  or  bodies; 
five  Borough  governments;  13  local 
governments;  25  Native  organizations: 
and  276  individuals,  private  companies, 
or  non-Native  organizations.  Forty 
commenters  expressed  support  for 
designating  critical  habitat;  277  opposed 
designation;  and  1 7  provided 
information  but  no  position  on 
designation.  We  reviewed  all  comments 
received  for  substantive  issues  and  new 
information  on  Steller's  eiders  and 
critical  habitat. 

Comments  pertaining  to  the 
designation  of  critical  habitat  were 
grouped  into  4  general  issues  with  56 
specific  comments  relating  to  critical 
habitat  designation  and  the  economic 
analysis.  The  issues,  conunents,  and  our 
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responses  are  presented  in  the  following 
summary. 

Issue  1 :  Biological  Justification  and 
Methodology 

Comment  1 :  Many  respondents  had 
comments  concerning  habitat  as  a  factor 
in  the  species  conservation.  These 
included  comments  that  habitat  is  not 
limiting  the  species'  population  size; 
habitat  loss  is  not  a  threat  to  the  species; 
loss  of  breeding  habitat  did  not  cause 
the  species'  decline  and  is  not  limiting 
recovery;  and  critical  habitat  is  not 
needed  for  siuvival  and  recovery. 

Our  response:  The  information 
available  when  Steller's  eiders  were 
listed  in  1997  did  not  show  that  habitat 
loss  or  degradation  was  a  threat  to  the 
species.  However,  it  has  not  yet  been 
proven  that  habitat  deterioration  has  not 
contributed  to  the  decline  of  the 
Steller's  eider  in  Alaska.  Recent 
research  has  shown  that  ingestion  of 
spent  lead  shot  is  affecting  adult 
siirvival  in  another  threatened  species, 
the  spectacled  eider  (Somateria 
fischeri),  on  the  Y-K  Delta.  Although  it 
has  not  been  demonstrated  that  this  has 
contributed  to  decline  of  the  Steller's 
eider  on  the  Y-K  Delta,  there  is 
insufficient  information  to  discount  the 
role  of  this  form  of  habitat  degradation 
in  the  species'  decline  at  this  time. 
Moreover,  we  do  not  know  to  what 
extent  other  contaminants,  predation, 
and  increased  human  distiubance  are 
degrading  the  quality  of  eider  habitats. 

An  examination  of  threats  that  are 
limiting  a  species  survival  and  recovery 
and  to  what  degree  those  threats  are 
Umiting,  are  key  components  of  our 
decision  of  whether  a  species  warrants 
Usting  as  threatened  or  endangered.  For 
the  Steller's  eider,  that  determination 
was  made  in  1997  when  the  species  was 
Usted.  After  we  decide  that  a  species 
warrants  listing,  the  Act  directs  us  to 
identify  and  designate  critical  habitat. 
For  those  areas  within  the  ciurent  range 
of  the  species,  critical  habitat  can  be  any 
area  that  contains  physical  or  biological 
features  that  are  essential  to  the 
conservation  of  the  species  and  that  may 
require  special  management 
consideration  or  protection.  For  areas 
outside  the  ciuxent  range  of  the  species, 
critical  habitat  can  be  any  area  that  is 
considered  essential  for  the 
conservation  of  the  species;  we  need  not 
consider  whether  special  management 
consideration  or  protection  is  needed. 
Our  evaluation  of  the  available 
information  shows  that  the  areas  we 
have  designated  are  essential  to  the 
species  and  may  require  special 
management  consideration  or 
protection. 


As  for  whether  critical  habitat  is 
needed  for  survival  and  recovery,  the 
Act  obligates  us  to  designate,  to  the 
maximum  extent  prudent,  those  areas 
that  meet  the  definition  of  critical 
habitat.  It  does  not  require  us  to 
determine  that  the  act  of  designating 
land  as  critical  habitat  is  a  necessary 
step  in  ensuring  the  siuvival  or 
achieving  recovery  of  the  species. 

Comment  2:  Many  respondents  stated 
that  no  new  d&ta  are  available  to  justify 
a  reversal  of  the  original  determination 
that  designating  critical  habitat  was  not 
prudent,  or  to  support  designation  of 
critical  habitat  as  proposed;  the  reasons 
for  the  species'  decline  are  imknown. 

Our  response:  As  discussed  above  (see 
"State  of  Knowledge  of  die  Steller's 
Eider),  we  have  gathered  additional 
information  since  the  listing  of  this 
species  in  1997.  As  a  result  of  this  new 
information,  we  now  have  a  better  idea 
of  which  habitats  are  essential  to 
Steller's  eider  conservation. 
Additionally,  several  of  our  past 
determinations  that  critic^  habitat 
designation  would  not  be  prudent  have 
been  overturned  by  courts  in  recent 
years  (e.g.,  Natural  Resources  Defense 
Council  V.  U.S.  Department  of  the 
Interior,  113  F.3d  1121  (9th  Cir.  1997); 
Conservation  Council  for  Hawaii  v. 
Babbitt.  2  F.  Supp.  2nd  1280  (D.  Hawaii 
1998)).  Although  this  information  is  not 
biological  in  natiue,  we  reassessed  the 
potential  benefits  of  critical  habitat 
designation  in  light  of  these  decisions. 

We  believe  that  new  biological 
information  and  recent  court  ndings 
support  our  conclusion  that  the 
designation  of  critical  habitat  is 
prudent.  Should  credible,  new 
information  suggest  that  our  designation 
of  critical  habitat  should  be  modified, 
we  will  reevaluate  our  analysis  and,  if 
appropriate,  propose  to  modify  this 
criticjd  habitat  designation.  In  reaching 
our  current  decision,  we  have 
considered  the  best  scientific  and 
conunercial  information  available  to  us 
at  this  time,  as  required  by  the  Act. 

We  agree  that  the  reasons  for  the 
species'  decline  are  largely  unknown 
(see  Proposed  Designation  of  Critical 
Habitat  for  the  Steller's  Eider;  65  FR 
13268)  However,  nothing  in  the  Act  or 
its  implementing  regulations  limit 
critical  habitat  designation  to  species  or 
situations  where  the  factors  causing 
decline  are  fully  understood.  This  form 
of  uncertainty,  therefore,  does  not 
constitute  adequate  justification  for  not 
designating  critical  habitat. 

Comment  3:  Several  respondents 
stated  that  we  need  to  base  our 
decisions  on  objective  studies  based  on 
science. 


Our  response:  We  believe  that  all  of 
the  studies  that  we  used  as  a  basis  for 
our  decisions  were  scientifically  soimd 
and  objective.  One  of  the  challenges  that 
faced  us  was  that  the  biology,  historical 
usage  patterns,  distribution,  and 
population  trend  information  is  not 
complete  for  Steller's  eider,  thus  we 
attempted  to  use  the  best  available 
scientific  and  commercial  information 
ar  d  reasoned  professional  judgment  to 
make  our  critical  habitat 
determinations.  As  a  result  of  the 
extended  public  comment  period  and 
extensive  number  of  comments  received 
in  both  written  and  oral  form,  we  also 
attempted  to  integrate  information 
provided  by  the  public  into  this  final 
rule.  The  respondents  were  not  specific 
in  saying  which  docimients  or  studies 
they  felt  were  non-objective  or 
unscientific.  All  of  the  studies  that  we 
used  in  our  decision-making  process  are 
part  of  oui  administrative  record  and 
available  for  public  review. 

Comment  4:  A  few  respondents  stated 
that  there  were  insufficient  data  to 
describe  primary  constituent  elements. 

Our  response:  We  disagree.  In 
accordance  with  the  regulations, 
primary  constituent  elements  may 
include,  but  are  not  limited  to,  the 
following:  roost  sites,  nesting  grounds, 
spawning  sites,  feeding  sites,  seasonal 
wetiand  or  dryland,  water  quality  or 
quantity,  host  species  or  plant 
pollinator,  geologic  formation, 
vegetation  type,  tide,  and  specific  soil 
types  (50  CFR  424.12).  In  addition,  the 
regulations  state  that  we  are  to  make  our 
determinations  based  upon  the  best 
scientific  data  available  (50  CFR 
424.12).  We  believe  that  we  have 
described  the  primary  constituent 
elements  of  the  different  habitats  used 
by  this  species  using  the  best  scientific 
data  available.  Additional  data  may 
have  allowed  us  to  describe  primary 
constituent  elements  in  more  detail,  but 
the  lack  of  this  additional  data  does  not 
preclude  Vks  from  describing  the  primary 
constituent  elements  using  the 
information  that  we  have. 

Comment  5:  Several  commenters 
noted  that  critical  habitat  designation 
could  hamper  recovery  by  suggesting 
that  threats  to  the  bird  are  located  in  one 
place  when  they  are  actually  located 
elsewhere. 

Our  response:  As  we  have  previously 
stated,  we  recognize  that  designation  of 
critical  habitat  may  not  include  all  of 
the  habitat  areas  that  may  eventually  be 
determined  to  be  necessary  for  the 
recovery  of  the  species.  Therefore,  it  is 
very  important  to  understand  that 
critical  habitat  designations  do  not 
signal  that  habitat  outside  the 
designation  is  unimportant  or  may  not 
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)e  required  for  recovery.  However,  even 
given  that  limitation,  we  do  not  believe 
that  our  final  critical  habitat  designation 
will  hamper  the  recovery  of  the  Steller's 
eider. 

Comment  6:  One  respondent  stated 
that  QUI  proposals  did  not  encompass 
enough  of  the  species'  range  to  ensure 
recovery,  and  that  areas  proposed  may 
actually  be  population  sinks. 

Our  response:  The  proposed  rule 
included  nearly  the  entire  current  range 
of  the  Steller's  eider  (excluding 
migratory  corridors).  We  do  not  believe 
that  areas  outside  of  the  proposed 
borders  would  have  contributed 
markedly  to  the  species'  siu^ival  and 
recovery.  Our  final  rule  excludes  large 
portions  of  the  proposal.  However,  this 
is  not  meant  to  imply  that  habitat 
outside  the  designation  is  unimportant 
I  may  not  be  required  for  recovery. 

With  the  exception  of  near  Barrow, 

e  have  very  little  information  on 
Steller's  eider  productivity  with  which 
to  evaluate  whether  areas  are  population 
sinks  (areas  where  mortality  exceeds 
production,  but  where  populations  are 
maintained  through  immigration  ft-om 
other  areas).  Even  at  Barrow,  where  the 
species  occurs  at  a  comparatively  higher 
density  than  elsewhere  on  the  North 
Slope  and  a  road  network  and  other 
facilities  make  them  easier  to  study,  the 
data  are  inadequate  to  evaluate 
reproductive  performance  and  siuvival 
at  this  time.  Unquestionably,  this  will 
be  one  area  of  interest  and  research  as 
a  recovery  plan  for  the  species  is 
developed  and  implemented. 

Comment  7:  One  commenter 
suggested  that  critical  habitat  should 

ticlude  additional  areas  beyond  those 
reposed,  including  the  North  Slope 
»st  of  the  Colville  River,  portions  of 
Saint  Lawrence  Island,  Nelson  Island, 
viunivak  Island,  the  Alaska  Peninsula, 
nland  Y-K  Delta,  St.  Michael,  and  the 
Seward  Peninsula.  Marine  areas  that 
should  be  designated  include  waters 
near  the  Pribilof  Islands,  south  side  of 
the  Kenai  Peninsula,  and  Prince 
William  Sound. 

I    Our  response:  Although  there  are 
records  of  Steller's  eiders  occurring  and/ 
pr  nesting  in  each  of  the  areas 
mentioned  in  this  comment,  records  are 
widely  separated  spatially  and 
temporally.  On  the  North  Slope,  there 
are  a  combined  total  of  three  nest 
records  from  east  of  the  Colville  River; 
there  is  one  nest  record  from  Saint 
Lawrence  Island;  one  accoiuit  from  1924 
saying  the  "species  nests"  on  Nelson 
Island;  no  nest  records  from  Nunivak 
Island;  one  from  the  Alaska  Peninsula 
(in  1872);  none  from  inland  Y-K  Delta; 
hone  from  St  Michael;  and  one  from  the 
Seward  Peninsula  (in  1879) 


(Quakenbush  et  al.  1999).  The  species 
also  occurs  irregularly  or  in  very  low 
numbers  in  the  marine  areas  mentioned: 
Steller's  eiders  are  not  detected  during 
most  sea  duck  surveys  near  the  Pribilof 
Islands  (A.  Sowls,  Service,  pers.  comm. 
1999);  0-11  per  year  have  been  seen  on 
the  south  side  of  the  Kenai  Peninsula 
(with  none  seen  in  9  of  12  years);  and 
0-68  per  year  have  been  seen  (with 
none  in  10  of  20  years)  in  Prince 
William  Soimd  (Service  1998). 
Although  we  acknowledge  that  the 
species  may  occiu*  (or  may  have 
historically  occiuxed)  in  each  of  these 
areas,  the  patterns  of  low  and  irregular 
use  are  inadequate  to  conclude  that 
these  areas  are  essential  for  the 
conservation  of  the  Alaska-breeding 
population  of  the  Stejler's  eider. 

Comment  8:  One  respondent  stated 
that  commercial  fishing  operations  were 
not  responsible  for  the  decline  in  eider 
populations,  and  therefore  critical 
habitat  should  not  restrict  commercial 
fishing. 

Our  response:  We  are  not  aware  of 
data  indicating  that  commercial 
fisheries  are  or  are  not  responsible  for 
declines  in  eider  popiUations.  We  note 
that,  with  respect  to  commercial 
fisheries,  possible  ways  in  which  eiders 
or  their  habitat  may  be  affected  now  or 
in  the  future  include:  (1)  large  numbers 
of  small  fuel  and  oil  spills,  including 
the  practice  of  discharging  oily  bilge 
water;  (2)  fundamental  changes  in  the 
marine  ecosystem  brought  about  by 
harvest  or  overharvest  of  fish  and 
shellfish;  (3)  vessel  strikes  in  which 
eiders  collide  with  fishing  vessels  using 
bright  lights  during  inclement  weather; 
(4)  the  alteration  of  the  benthic 
environment  by  trawling  gear.  Again, 
we  do  not  mean  to  imply  that  the 
commercial  fishing  industry  is  ciurently 
affecting  the  species  in  these  ways.  We 
currently  lack  the  information  we  need 
to  determine  whether  fisheries  are 
affecting  Steller's  eiders.  Further 
analysis  of  potential  effects  of  the 
fishing  industry  on  Steller's  eiders  will 
be  considered  in  future  section  7 
consultations  with  the  National  Marine 
Fisheries  Service  on  fisheries 
management  issues. 

Comment  9:  A  few  respondents  note 
that  eiders  are  tolerant  of  development, 
implying  that  designation  of  critical 
habitat  in  these  areas  is  unnecessary. 

Our  response:  We  agree  that  Steller's 
eiders  occur  in  developed  areas. 
Steller's  eiders  regularly  nest  on  the 
outskirts  of  the  village  of  the  Barrow. 
Additionally,  large  numbers  occur  in  or 
near  marine  harbors  in  southwestern 
Alaska  diuing  the  non-nesting  season. 
However,  the  presence  of  a  species  near 
developed  areas  is  not  proof  that 


development  does  not  adversely  affect 
that  species.  Development  may  affect 
species  in  a  number  of  ways,  such  as 
altering  distribution  or  decreasing 
productivity  or  survival  rates.  At  this 
time,  the  effects  of  development  on 
Steller's  eiders  are  unknown. 

Comment  10:  Four  local  governments 
stated  that  the  "broad  brush"  proposed 
designation  of  critical  habitat  goes  well 
beyond  the  limited  criteria  set  forth  for 
identifying  critical  habitat.  For  example, 
the  Service  proposed  to  define  critical 
habitat  in  marine  units  as  waters  up  to 
30  feet  in  depth  with  a  substrate  that 
supports  either  eel  grass  beds  or 
invertebrate  fauna  to  allow  feeding  by 
the  bird$,  yet  the  proposed  critical 
habitat  included  significant  waters  that 
far  exceed  that  definition. 

Our  response:  The  proposed  marine 
critical  habitat  units  do  contain 
considerable  marine  waters  that  exceed 
30  feet  in  depth  or  that  provide 
substrate  unsuitable  to  support  benthic 
forage  for  Steller's  eiders.  "The  scale  at 
which  the  critical  habitat 
determinations  are  made  limit  our 
ability  to  finely  map  only  those  areas 
that  are  30  feet  in  depth  or  less. 
Moreover,  information  available  on 
water  depth  is  not  wholly 
comprehensive  in  its  coverage,  and  the 
seafloor  is  not  uniform  in  contour. 
However,  within  the  boundaries  of 
described  critical  habitat  units,  only  that 
area  that  contains  the  primary 
constituent  elements  (waters  <  30  feet  in 
depth)  is  critical  habitat.  Therefore,  all 
waters  >  30  ft  (9m)  in  depth  are  not 
critical  habitat,  even  though  they  may 
be  within  the  broader  boundaries  of  a 
critical  habitat  unit.  We  note,  however, 
that  because  the  area  designated  as 
critical  habitat  is  greatiy  reduced  frt>m 
that  proposed,  the  vast  majority  of 
marine  waters  of  concern  to  these 
commenters  have  been  deleted  frtim  this 
final  rule.    . 

Comment  1 1 :  The  Kodiak  Island 
Borough  commented  that  the  entire 
coastline  of  the  Kodiak  Archipelago  was 
included  in  the  proposed  critical  habitat 
despite  considerable  variation  in  habitat 
type  and  quality. 

Our  response:  The  proposed  Kodiak/ 
Afognak  Island  Unit  was  removed  from 
this  final  rule.  It  is  likely  that  the  habitat 
heterogeneity  referred  to  by  the  Kodiak 
Island  Borough  in  part  explains  the  lack 
of  identified  large  aggregations  of 
Steller's  eiders  near  the  archipelago. 

Comment  12:  Two  respondents  (the 
Aleutians  East  Borough  and  City  of 
Unalaska)  expressed  concern  that  the 
amount  of  marine  waters  proposed  as 
critical  habitat  is  overly  broad.  To 
designate  such  a  large  area  must  be 
based  upon  the  assumption  that  the 
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Alaska-breeding  population  occurs 
separately  from  the  Russia-breeding 
population,  in  one  as  yet  luidefined 
location.  To  designate  the  entire  range 
of  the  species  in  Alaska  because  the 
Alaska-breeding  population  may 
concentrate  in  a  subset  of  this  range  is 
overly  protective. 

Our  response:  The  threatened  Alaska- 
breeding  population  is  thought  to  occur 
diu-ing  the  non-breeding  season  in 
southwestern  Alaskan  marine  waters,  as 
does  the  unlisted  Russia-breeding 
population.  Because  individuals  from 
the  two  populations  are  visually 
indistinguishable,  it  is  largely  unknown 
whether  the  less-numerous  Alaska- 
breeding  population  disperses 
throughout  the  range  of  the  more- 
numerous  Russia-breeding  population 
or  concentrates  in  one  or  more  distinct 
areas  within  this  broad  region.  This 
greatly  complicates  identifying  which 
areas  are  essential  for  the  conservation 
of  the  listed,  Alaska-breeding 
population. 

The  uncertainty  over  the  distribution 
of  the  Alaska-breeding  population  is  the 
primary  factor  causing  us  to  greatly 
reduce  the  area  designated  as  critical 
habitat  from  that  proposed.  As 
explained  in  the  Rationale  for  the  Final 
Designation  section,  we  restricted  our 
designation  to  areas  where  very  large 
aggregations  of  Steller's  eiders  regularly 
occiir.  We  note  that  in  these  areas 
banding  or  telemetry  data  show  that  the 
individuals  frt)m  the  listed  population 
occur.  We  believe  the  criteria  we 
estabUshed  for  evaluating  the 
significance  of  habitat  utilized  by  the 
species  are  appropriate  and  helped  to 
identify  those  areas  known  to  be 
essential  to  the  listed  population. 

Conunent  13:  Several  focal 
governments  in  southwest  Alaska  asked 
that  the  Service  not  designate  critical 
habitat  within  5  miles  of  established 
communities  in  order  to  alleviate 
economic  impacts  and  to  allow 
community  development  to  proceed 
unaffected  by  critical  habitat. 

Our  response:  Because  many  of  the 
areas  proposed  as  critical  habitat  for 
Steller's  eiders  have  not  been  designated 
as  such  in  this  final  rule,  only  two 
communities  or  developed  sites  are 
within  or  proximal  to  critical  habitat. 
The  community  of  Nelson  Lagoon  and 
a  seasonally  operated  fish  processing 
facility  at  Port  Moller  were  within  the 
boundaries  of  the  proposed  Nelson 
Lagoon  Critical  Habitat  Unit.  The 
boundaries  of  the  Nelson  Lagoon 
Critical  Habitat  Unit  were  modified  to 
reflect  more  detailed  spatial  analysis  of 
Steller's  eider  observation  data 
conducted  subsequent  to  publication  of 
the  proposed  rule.  Because  few  Steller's 


eiders  have  been  observed  in  northeast 
Port  Moller,  the  boundary  has  been 
modified  and  the  fish  processing  facility 
is  now  approximately  2  km  (1.25  mi) 
outside  the  northeastern  boundary. 
However,  the  waters  near  the 
community  of  Nelson  Lagoon  are  used 
by  significant  numbers  of  Steller's 
eiders,  and  we  conclude  that  they 
contribute  significantiy  to  the  overall 
importance  of  the  lagoon  complex  to  the 
species.  As  a  result,  we  believe  that  the 
waters  near  the  conununity  of  Nelson 
Lagoon  are  essential  for  the  species' 
recovery.  Furthermore,  we  do  not 
believe  that  the  designation  of  critical 
habitat  wiU  have  significant  economic 
impacts  or  constrain  community 
development  at  Nelson  Lagoon  or  other 
commimities  (see  more  detailed 
explanation  in  Siunmary  of  Comments 
and  Recommendations,  Issue  3: 
Economic  Issues,  below,  and  in  the 
Economic  Analysis  section,  below). 
Therefore,  there  is  no  demonstrated 
basis  for  excluding  the  area  within  5  mi 
(or  any  other  distance)  of  the 
community  of  Nelson  Lagoon. 

Issue  2.  Policy  and  Regulations 

Comment  14:  Three  conunenters 
(including  the  House  Resource 
Committee  of  the  Alaska  State 
Legislative,  the  Aleutians  East  Borough, 
and  the  City  of  Unalaska)  stated  that 
critical  habitat  designation  is  not 
needed  for  much  of  the  area  proposed 
because  it  is  contained  within  National 
Wildlife  Refuges,  State  Game  Refuges,  or 
State  Critical  Habitat  Areas. 

Our  response:  We  appreciate  that 
there  are  many  areas  in  the  State  of 
Alaska  and  across  the  coimtry  that  have 
been  established  as  Federal  or  State 
conservation  areas  and  that  these  areas 
play  a  critical  role  in  conserving  our 
Nation's  wildlife  legacy.  AdditionaUy, 
we  value  the  relationship  that  exists 
between  the  Service  and  the  State  of 
Alaska  that  benefits  the  rich  wildlife 
heritage  of  Alaska.  The  designation  of 
critical  habitat  on  Federal  or  State 
conservation  units  does  not  suggest  that 
these  areas  and  their  managing  agencies 
are  not  protecting  wildlife  and  their 
habitats.  The  designation  of  critical 
habitat  reinforces  that  these  areas  are 
essential  to  the  conservation  of  the 
listed  species  and  highlights  to  the 
public  the  importance  of  these  areas.  If 
such  an  area  contains  habitat  known  to 
be  essential  to  the  conservation  of  the 
species  and  may  require  special 
management  consideration,  we  will 
designate  the  area  as  critical  habitat. 

Comment  15:  A  few  commenters 
contended  that  critical  habitat  should 
not  be  designated  until  a  recovery  plan 
for  the  species  is  developed  and/or 


recovery  goals  are  established.  Others 
argued  that  critical  habitat  should  be 
designated  only  if  called  for  by  a 
recovery  plan. 

Our  response:  Section  4(a)(3)  of  the 
Act  requires  that  critical  habitat  be 
designated  when  species  are  listed, 
which  occurs  before,  and  in  fact 
initiates,  recovery  plan  development. 
While  having  a  recovery  plan  in  place 
would  be  extremely  helpful  in 
identifying  areas  that  are  essential  for 
the  conservation  of  Steller's  eiders,  it  is 
not  required  under  the  Act.  As  recovery 
planning  for  the  Steller's  eider  proceeds, 
if  new  information  suggests  that 
designated  critical  habitat  units  be 
modified  or  eliminated,  we  will  initiate 
appropriate  actions.  Likewise,  if 
additional  areas  are  found  to  be 
essential  to  the  conservation  of  the 
species  we  will  consider  designating 
them  as  critical  habitat. 

Comment  16:  Many  respondents 
stated  that  they  thought  critical  habitat 
would  create  a  need  for  section  7 
consultations  on  projects  with  a  federal 
nexus,  and  that  consultation  woidd  be 
costly,  cause  permitting  delays, 
potentially  preclude  some  development, 
or  cause  widespread  unemployment. 

Our  response:  The  designation  of 
critical  habitat  for  the  Steller's  eider 
does  not  impose  any  additional 
requirements  or  conditions  on  property 
owners  or  the  public  beyond  those 
imposed  by  the  listing  of  the  eider  in 
1997  as  a  threatened  species.  All 
landowners,  public  and  private,  are 
responsible  for  making  sure  their 
actions  do  not  result  in  the 
unauthorized  taking  of  a  listed  species, 
regardless  of  whether  or  not  the  activity 
occurs  vtrithin  designated  critical 
habitat.  Take  is  defined  as  "harass, 
harm,  pursue,  hunt,  shoot,  wound, 
capture,  collect,  or  attempt  to  engage  in 
any  such  conduct."  Take  is  further 
defined  by  regulation  to  include 
"significant  habitat  modification  or 
degradation  that  actually  kills  or  injures 
wildlife,"  which  was  upheld  by  the  U.S. 
Supreme  Court  in  Sweet  Home  Chapter 
of  Communities  for  a  Great  Oregon  et  al. 
V.  Babbitt.  515  U.S.  687  (1995). 

Furthermore,  all  Federal  agencies  are 
responsible  for  ensuring  that  the  actions 
they  fund,  permit,  or  carry  out  do  not 
result  in  jeopardizing  the  continued 
existence  of  a  listed  species,  regardless 
of  critical  habitat  designation. 
"Jeopardize  the  continued  existence  of 
means  to  engage  in  an  action  that 
reasonably  would  be  expected,  direcUy 
or  indirecUy,  to  reduce  appreciably  the 
likelihood  of  both  the  survival  and 
recovery  of  a  listed  species  in  the  wild 
by  reducing  the  reproduction,  numbers, 
or  distribution  of  that  species  (50  CFR 
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^02.02).  Because  we  designated  only 
treas  within  the  geographic  range 
Occupied  by  the  Steller's  eider,  any 

tctivity  that  would  result  in  an  adverse 
lodification  of  the  eider's  critical 
habitat  would  virtually  always  also 
jeopardize  the  continued  existence  of 
the  species.  Federal  agencies  must 
i^nsult  pursuant  to  section  7  of  the  Act 
On  all  activities  that  will  adversely  affect 
^e  eider  taking  place  both  within  and 
Outside  designated  critical  habitat. 
I   The  consmtation  process  for  Steller's 
Riders  will  be  affected  by  critical  habitat 
designation  only  to  the  extent  that 
Environmental  Impact  Statements, 
^vironmental  Assessments,  Biological 
Assessments,  and  other  National 
Environmental  Policy  Act  dociunents 
inust  consider  the  effect  of  the  project 
On  critical  habitat.  However,  these 
dociunents  already  must  address  the 
effects  of  the  project  on  habitat  (in  the 
(bsence  of  critical  habitat  designation). 
Therefore,  we  anticipate  that  the 
Additional  workload  biuden  created  by 
critical  habitat  will  amount  to  changes 
in  terminology  and  organization  of  these 
documents.  Any  marginal  increase  in 
Consultation  costs  vdll  ultimately  be 
borne  by  the  lead  Federal  agency  in  the 
consultation  process  or  its  designated 
representative. 

I   We  disagree  vtdth  those  commenters 
who  believe  that  the  consultation 
fvorkload  that  is  due  to  critical  habitat 
is  30  percent,  50  percent,  or  90  percent 
of  the  total  consultation  workload.  Since 
our  consultation  process,  regardless  of 
the  designation  of  critical  habitat,  would 
Include  an  evaluation  of  the  proposed 
Action  in  terms  of  the  habitat  effects  on 
the  species,  we  do  not  anticipate  that 
our  portion  of  the  section  7  consultation 
process  will  take  any  longer  to  complete 
due  to  the  presence  of  critical  habitat. 
Therefore,  we  do  not  believe  that  any 
permitting  delays  will  result  from  this 
designation.  Similarly,  we  do  not 
believe  that  critical  habitat  designation 
will,  by  itself,  preclude  development. 
The  Act  authorizes  us  to  require  only 
minor  changes  to  projects  that  are  likely 
to  adversely  affect  listed  species.  Only 
when  a  project  will  jeopardize  the 
continued  existence  of  a  listed  species, 
Or  will  destroy  or  adversely  modify 
critical  habitat  can  we  require  more  than 
piinor  changes  (called  "reasonable  and 

Snident  alternatives").  We  believe  that 
le  threshold  for  reaching  "adverse 
modification"  is  equal  to  that  of 
"jeopardy."  Consequently,  we  caimot 
envision  how  an  action  could  cause 
Adverse  modification  of  occupied  eider 
critical  habitat  without  also  jeopardizing 
the  species.  As  a  result,  any  reasonable 
and  prudent  alternatives  that  we  may 
tequire  would  have  come  about  due  to 


the  listing  of  the  species,  with  or 
without  critical  habitat.  Therefore,  we 
believe  that  the  existence  of  critical 
habitat  alone  will  not  preclude 
development. 

Finally,  we  stand  by  the 
determination  in  ova  economic  analysis 
that  critical  habitat  will  not  have  a 
notable  economic  impact.  Consequently, 
we  do  not  believe  that  it  will  create  jobs 
or  cause  jobs  to  be  lost. 

Comment  1 7:  Many  respondents 
stated  that  they  thought  critical  habitat 
afforded  no  additional  benefits  beyond 
those  already  provided  by  listing. 

Our  response:  It  has  long  been  our 
position  that  the  benefits  afforded  by 
critical  habitat  were  small  relative  to  the 
benefits  provided  by  listing.  As  such, 
we  chose  to  focus  scarce  resources 
towards  the  listing  of  additional  species. 
Our  position  shoidd  not  be 
misinterpreted  to  mean  that  we  believe 
critical  habitat  affords  no  additional 
benefits.  To  the  contrary,  we  believe 
critical  habitat  may  enhance 
management  on  Federal  lands,  and  may 
help  prevent  adverse  impacts  on  private 
lands  resulting  from  Federal  actions. 
The  courts  have  repeatedly  asserted  that 
we  have  an  obligation  to  designate 
critical  habitat  under  the  Act,  and  any 
decision  not  to  do  so  should  be  the 
exception  rather  than  the  rule.  We 
believe  that  the  designation  of  critical 
habitat  serves  to  educate  and  inform 
agencies,  organizations,  and  the  public 
that  conservation  of  species  requires 
cooperative  maintenance  of  intact, 
functional  habitat.  ^ 

Comment  18:  Many  respondents 
pointed  out  that  the  Act  prohibits 
designating  a  species'  entire  range  as 
critical  habitat. 

Our  response:  Section  3(5)(C)  of  the 
Act  states  that,  except  in  those 
circiunstances  determined  by  the 
Secretary,  critical  habitat  shall  not 
include  the  entire  geographical  area 
which  can  be  occupied  by  an 
endangered  or  threatened  species. 
Unfortunately,  in  the  case  of  the 
Steller's  eider,  the  information  on 
historical  distribution  is  so  limited  that 
accurately  defining  the  species'  entire 
range  (which  would  include  both  areas 
currently  occupied  and  unoccupied 
areas  that  could  be  occupied)  is 
impossible.  Thus,  we  cannot  evaluate 
what  proportion  of  the  species'  entire 
potential  range  was  proposed  for 
designation  as  critical  habitat.  However, 
at  this  time  we  are  designating  only  a 
small  proportion  of  the  area  originally 
proposed  as  critical  habitat.  Thus,  we 
believe  that  we  are  designating  as 
critical  habitat  only  a  very  small 
proportion  of  the  species'  total  range. 


Comment  19:  Several  respondents 
stated  that  we  need  to  balance 
protection  and  development. 

Our  response:  There  are  pfovisions  for 
balancing  protection  and  development 
in  sections  6,  7,  and  10  of  the  Act.  In 
addition,  we  balance  protection  and 
development  in  the  critical  habitat 
designation  process  by  conducting  an 
economic  analysis.  Our  analysis 
concluded  that  the  economic  effects  on 
development  would  be  minimal  or  non- 
existent. Therefore,  we  believe  that  we 
have  considered  both  protection  and 
development  in  our  deliberations. 

Comment  20:  Several  commenters 
expressed  concern  that  designation  of 
critical  habitat  will  result  in  restrictions 
on  development,  subsistence  hxmting 
and  fishing,  commercial  fishing,  and 
transportation. 

Our  response:  We  are  imaware  of  any 
information  indicating  any  new  State  or 
local  laws,  restrictions,  or  procedures 
will  result  from  critical  habitat 
designation.  Should  any  State  or  local 
regidation  be  promidgated  as  a  result  of 
this  rule,  this  would  be  outside  our 
authority  imder  the  Act.  Projects 
funded,  authorized,  or  carried  out  by 
Federal  agencies,  and  that  may  affect 
critical  habitat,  must  undergo 
consultation  under  section  7  of  the  Act 
on  the  effects  of  the  action  on  critical 
habitat.  However,  as  discussed  in  the 
Critical  Habitat  section  above,  we  do  not 
expect  consultations  to  result  in 
restrictions  that  would  not  already  be 
required  to  avoid  or  minimize  take  of 
the  species,  which  is  required  regardless 
of  the  designation  of  critical  habitat. 

Comment  21 :  One  commenter  stated 
that  village  residents  believe  that  they, 
will  be  adversely  affected  by  the 
designation  of  critical  habitat. 

Our  response:  We  understand  the 
commenter's  reservations,  however,  we 
continue  to  maintain  that  the 
designation  of  critical  habitat  does  not 
impose  any  additional  requirements  or 
conditions  on  the  public  beyond  those 
resulting  from  the  listing  of  the  Steller's 
eider  in  1997  as  a  threatened  species. 

Comment  22:  Two  respondents  stated 
that  we  should  have  consulted  the 
recovery  team  in  our  decision-making 
process. 

Our  response:  We  did  not  request  the 
Recovery  Team  to  make 
recommendations  or  provide  formal 
comments  on  the  critical  habitat 
proposal.  That  is  not  the  role  of  the 
Recovery  Team  provided  for  in  the  Act. 
However,  we  did  consider  comments 
fit)m  individual  members  of  the 
recovery  team  as  part  of  the  public 
review  and  comment  process.  On 
September  21-22,  2000,  in  Anchorage, 
AK,  we  convened  a  meeting  of  experts 
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in  the  field  of  Steller's  eider  biology.  We 
invited  all  local  eider  experts  and  all 
members  of  the  Steller's  eider  recovery 
team.  At  this  meeting,  we  sought  input 
from  the  experts  on  what  habitats  they 
believed  to  be  essential  to  the  recovery 
of  the  species.  A  transcript  of  this 
meeting  is  part  of  our  administrative 
record,  and  it  was  considered  in  oin 
decision-making  process,  as  were 
comments  received  by  mail,  fax,  phone, 
e-mail,  and  in  public  meetings  and  oin 
public  hearing  in  Barrow,  AK. 

Comment  23:  One  respondent  said 
that  designating  such  a  huge  area  as 
critical  habitat  may  trivialize  the 
concept  of  critical  habitat. 

Out  response:  The  Act  requires  that 
we  designate  critical  habitat  to  the 
maximum  extent  prudent.  For  wide- 
ranging  species,  this  may  result  in  large 
expanses  of  land  or  water  falling  within 
critical  habitat  borders. 

Comment  24:  One  respondent 
compares  the  listing  of  the  short-tailed 
albatross  with  that  of  the  Steller's  eider, 
and  asked  why  it  is  prudent  to  designate 
critical  habitat  for  the  eider,  but  not  for 
the  albatross  when  the  criteria  for 
determination  are  nearly  identical. 

Our  response:  The  decline  in 
abundance  of  short-tailed  albatrosses 
was  notable  in  that  it  was  directly 
attributable  to  one  cause;  direct 
persecution  of  the  birds  by  humans  such 
that  the  species  was  driven  to  the  brink 
of  extinction  (and  in  fact,  for  many 
years,  the  short-tailed  albatross  was 
thought  to  have  been  extinct).  When 
commercial  harvest  of  this  species 
discontinued,  the  species  population 
began  to  grow  at  near  its  maximum 
biological  potential.  There  is  nothing 
about  this  species'  habitat  that  is 
preventing  it  from  growing  at  or  near  its 
biological  maximiun  capacity  for 
growth.  The  ciurent  population  is  but  a 
tiny  fraction  of  the  number  of  birds  that 
the  habitat  once  supported.  In  short,  we 
know  what  caused  this  species  to 
decline,  and  it's  decline  was  completely 
unrelated  to  anything  in  its  habitat.  We 
also  know  that  there  is  no  aspect  of 
short-tailed  albatross  habitat  in  the  U.S. 
that  is  preventing  it  from  recovering 
nearly  as  fast  as  it  is  capable  of  doing 
(65  PR  46643).  Such  may  not  be  the  case 
for  the  Steller's  eider. 

We  do  not  know  why  the  Steller's 
eider  has  declined,  but  lacking  evidence 
of  excessive  direct  take  by  hiunans,  we 
believe  it  is  possible  that  changes  in  the 
quality  of  the  species'  habitat  (marine  or 
terrestrial)  may  have  contributed  to  or 
caused  its  decline.  Furthermore,  certain 
aspects  of  its  habitat  (e.g.,  lead  shot  on 
the  breeding  grounds  or  changes  in  the 
marine  environment)  may  be  slowing  or 
preventing  recovery.  As  such,  special 


management  protections  and 
considerations  may  be  needed,  and  the 
designation  of  critical  habitat  is 
appropriate. 

Comment  25:  Several  conunenters 
stated  that  we  did  not  consult  with 
Alaska  Native  communities  or  local/ 
tribal  governments  regarding  our  critical 
habitat  proposals. 

Our  response:  Due  to  the  short 
deadline  we  were  working  under,  which 
resulted  from  a  settlement  agreement, 
we  did  not  consult  with  Alaska  Native 
communities  prior  to  proposing  to 
designate  critical  habitat.  However,  we 
attempted  to  notify  all  potentially 
affected  communities,  local  and  regional 
governments  regarding  the  proposed 
designation  after  it  was  published  in  the 
Federal  Register  on  March  13,  2000  (65 
FR  13262).  As  noted  earlier,  we 
published  notices  in  the  Federal 
Register  announcing  the  proposed 
designation  of  critical  habitat,  and  the 
availability  of  the  draft  economic 
analysis.  We  extended  our  public 
comment  period  three  times  at  the 
request  of  Alaska  Natives.  We  sent 
letters  and  informational  materials 
pertaining  to  the  proposal,  draft 
economic  analysis  and  notices  of  the 
comment  period  extensions  to  over  300 
individuals,  commimities,  and  local  and 
regional  Native  governments  potentiaUy 
affected  by  the  proposed  critical  habitat. 
We  provided  a  briefing  opportimity  on 
the  proposal  for  Alaska  Native 
representatives  at  the  conamencement  of 
the  comment  period.  We  contacted 
specific  individuals  with  traditional 
ecological  knowledge  of  eiders  and 
solicited  their  comments.  We  discussed 
our  critical  habitat  proposal  at  19 
meetings  (13  of  which  were  public 
meetings  and  16  of  which  had  Natives 
in  attendance).  We  held  meetings  in  the 
Native/rural  villages  and  towns  of 
Chevak,  Toksook  Bay,  Bethel,  Barrow, 
Point  Lay,  Wainwright,  Nuiqsut, 
Atqasuk,  Sand  Point,  and  Nome.  At 
those  meetings  that  were  held  during 
the  public  comment  period,  meeting 
attendees  were  given  the  opportimity  to 
comment  on  the  proposal  and  we  gave 
equal  weight  to  oral  and  written 
comments  on  the  proposal. 

Comment  26:  Two  respondents  stated 
that  we  are  not  in  compliance  with  the 
National  Environmental  Policy  Act  and 
that  an  Environmental  hnpact  Statement 
should  be  completed. 

Our  response:  We  have  determined 
jhat  we  do  not  need  to  prepare  either  an 
Environmental  Impact  Statement  or 
Environmental  Assessment,  as  defined 
under  the  authority  of  the  National 
Environmental  Policy  Act  of  1979 
(NEPA),  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 


Act.  The  Ninth  Circuit  Court 
determined  that  NEPA  does  not  apply  to 
our  decision  to  designate  critical  habitat 
for  an  endangered  or  threatened  species 
under  the  Act  because:  (1)  Congress 
intended  that  the  critical  habitat 
procedures  of  the  Act  displace  the 
NEPA  requirements;  (2)  NEPA  does  not 
apply  to  actions  that  do  not  change  the 
physical  environment;  and  (3)  to  apply 
NEPA  to  the  Act  would  further  the 
purposes  of  neither  statute  [Douglas 
County  V.  Babbitt,  48  F.3d  1495,  (9th 
Cir.  1995)).  Alaska  is  within  the 
jinisdiction  of  the  Ninth  Circuit  Court  of 
Appeals. 

Comment  27:  Several  conunenters 
said  that  we  should  explain  in  detail 
why  the  proposed  critical  habitat  is 
essential  to  the  species'  survival  and 
recovery.  Conunenters  also  stated  that 
we  should  identify  more  explicitly  the 
criteria  used  to  determine  what  areas  are 
considered  essential  and  what  special 
management  or  protections  are  needed. 

Our  response:  Please  see  the  "Critical 
Habitat"  section  of  this  Final  Rule.  As 
described  above,  we  identified  the 
habitat  feat\u«s  (primary  constituent 
elements)  that  provide  for  the 
physiological,  behavioral,  and 
ecological  requirements  essential  for  the 
conservation  of  Steller's  eiders.  Within 
the  occupied  range  of  the  Steller's  eider, 
we  identified  areas  which  provide  the 
primary  constituent  elements  and  which 
met  the  criteria  discussed  luider 
"Criteria  Used  to  Identify  Critical 
Habitat"  in  this  rule.  Then,  based  in  part 
on  public  comments  and  information 
from  eider  experts,  we  selected 
qualifying  portions  of  these  areas  we 
believe  essential  for  the  conservation  of 
the  Steller's  eider  and  that  may  require 
special  management  considerations  or 
protections. 

Comment  28:  Some  conunenters 
stated  that  "adverse  modification"  and 
"jeopardy"  are  two  different  standards 
and  thus  disagreed  with  oiu  position 
that  critical  habitat  will  impose  no 
additional  regtilatory  binden. 

Our  response:  Section  7  prohibits 
actions  funded,  authorized,  or  carried 
out  by  Federal  agencies  from 
jeopardizing  the  continued  existence  of 
a  listed  species  or  destroying  or 
adversely  modifying  the  listed  species' 
critical  habitat.  Actions  likely  to 
"jeopardize  the  continued  existence"  of 
a  species  are  those  that  would 
appreciably  reduce  the  likelihood  of 
both  the  survival  and  recovery  of  a 
listed  species.  Actions  likely  to  result  in 
the  destruction  or  adverse  modification 
of  critical  habitat  are  those  that  would 
appreciably  reduce  the  value  of  critical 
habitat  for  both  the  siuvival  and 
recovery  of  the  listed  species.  Common 
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to  both  definitions  is  an  appreciable 
detrimental  effect  on  both  survival  and 
recovery  of  a  listed  species.  Given  the 
common  threshold  in  these  definitions, 
actions  likely  to  result  in  the  destruction 
or  adverse  modification  of  critical 
habitat  would  almost  always  result  in 
jeopardy  to  the  species  concerned, 
particularly  where,  as  here,  only  habitat 
within  the  geographic  range  occupied 
by  the  Steller's  eider  is  designated  as 
critical  habitat.  The  designation  of 
critical  habitat  for  the  Steller's  eider 
does  not  add  any  new  requirements  to 
the  current  regulatory  process.  This 
critical  habitat  designation  adds  no 
additional  requirements  not  already  in 
place  following  the  species'  listing. 

Comment  29:  Some  conunenters 
stated  that  the  proposed  critical  habitat 
designation  was  inconsistent  with  the 
guidelines  set  forth  in  the  Act  because 
it  encompassed  more  habitat  than  is 
necessary  for  the  conservation  of  the 
species. 

Our  response:  The  critical  habitat 
areas  identified  in  the  proposed  rule 
constituted  our  best  assessment  of  the 
areas  needed  for  the  species' 
conservation  using  the  best  available 
scientific  and  commercial  data  available 
to  us  at  the  time.  During  the  public 
comment  period  for  the  proposed  rule, 
we  received  additional  information  and 
recommendations  frxim  eider  experts, 
individuals  with  traditional 
raivironmental  knowledge  of  the 
species'  habitat  needs  and  patterns  of 
use,  and  other  individuals  and 
organizations  enabling  us  to  refine  oiu 
assessment  of  the  areas  needed  to 
ensure  survival  and  recovery  of  the 
species.  The  critical  habitat  designated 
in  this  rule  reflects  our  assessment  of 
the  areas  needed  for  the  conservation  of 
Steller's  eiders  in  accordance  with  the 
parameters  set  forth  in  ESA  sections 
3(5)(A)  and  4(b)(2)  and  as  described  in 
the  section  of  this  rule  titled  "Criteria 
Used  to  Identify  Critical  Habitat."  We 
will  continue  to  monitor  and  collect 
new  information  and  may  revise  the 
critical  habitat  designation  in  the  future 
if  new  information  supports  a  change. 

Comment  30:  Several  conunenters 
stated  that  our  previous  determination 
that  designation  of  critical  habitat  was 
"not  prudent"  was  the  appropriate 
decision.  These  conunenters  criticized 
us  for  agreeing  to  re-evaluate  critical 
habitat  for  the  Steller's  eider  in  response 
to  Utigation,  and  stated  that  additional 
biological  information  should  be 
necessary  before  critical  habitat  is  re- 
evaluated. 

Our  response:  At  the  time  the  initial 
"not  prudent"  determination  was  made 
for  this  species,  we  believed  that 
designation  afforded  few,  if  any, 
benefits  to  the  species  beyond  those 


conferred  by  listing.  Federal  Courts  have 
not  agreed  vdth  out  analysis  of  the  befits 
of  critical  habitat  and  during  the  last 
several  years  have  overwhelmingly 
ruled  that  the  Service  must  in  almost  all 
cases  designate  critical  habitat  for  listed 
species.  In  light  of  recent  coiut  rulings, 
we  opted  to  reconsider  our  earlier 
prudency  decision,  as  stipulated  in  the 
terms  of  a  setUement  agreement,  rather 
than  expend  our  resoinces  on  protracted 
litigation. 

We  recognized  that  there  may  be 
informational  or  educational  benefits 
associated  with  critical  habitat 
designation.  Moreover,  we  have 
acquired  additional  information 
concerning  the  biology  and  ecology  of 
this  species  that  have  helped  us  identify 
more  specifically  the  areas  that  are 
essential  to  its  conservation.  Recent 
satellite  telemetry  data  has  provided 
new  information  on  molting  areas  of 
Alaska-breeding  Steller's  eiders.  While 
there  is  still  much  to  be  learned  about 
this  species,  the  information  currenUy 
available  to  us  supports  our 
determination  that  designation  of 
critical  habitat  is  prudent,  and  that  the 
areas  we  are  designating  as  critical 
habitat  are  essential  to  the  conservation 
of  the  species  and  may  reqiiire  special 
management  considerations  or 
protections. 

Comment  31 :  One  commenter  stated 
the  designation  of  critical  habitat  should 
not  occur  until  discussions  had  been 
held  to  ensiue  that  the  designation  is 
consistent  with  international 
management  regimes,  such  as  those 
imder  the  auspices  of  the  Migratory  Bird 
Treafy  Act  and  the  Arctic  Council's 
working  group  for  the  Conservation  of 
Arctic  Flora  and  Fauna. 

Our  response:  We  agree  that 
collaboration  and  consistency  vrith 
international  efforts  to  conserve  the 
eider  are  very  important.  We  have  a 
working  relationship  with  eider  experts 
in  Russia,  and  oiu  research  and 
management  efforts  are  complementary 
to  those  conducted  under  othw 
conservation  programs.  We  will 
continue  to  coordinate  with  other 
rese£ux:h  and  conservation  entities.  The 
parameters  set  forth  in  the  Act  and  the 
settiement  agreement  preclude  deferral 
of  designation  of  critical  habitat  for  this 
species  pending  discussions  of  the  type 
suggested  by  the  commenter. 

Comment  32:  One  respondent  pointed 
out  that  critical  habitat  designation  will 
result  in  the  need  to  reinitiate  section  7 
consultation  on  projects  on  which 
consultation  has  previously  been 
completed. 

Our  response:  We  agree.  Regulations 
at  50  CFR  402.16  require  Federal 
agencies  to  reinitiate  consultation  on 
previously  reviewed  actions  when 


critical  habitat  is  designated  subsequent 
to  consultation.  However,  this 
reinitiation  need  be  undertaken  only  if 
the  action  is  ongoing.  We  are  in  the 
process  of  contacting  Federal  agencies 
to  inform  them  that  they  should  review 
their  ongoing  actions  that  were 
previously  consulted  upon  to  determine 
if  reinitiation  of  consultation  is 
warranted. 

Comment  33:  One  commenter  asked 
whether  critical  habitat  designation 
would  shorten  the  permitting  process 
for  the  oil  industry  or  reduce  die 
obligation  of  the  oil  industry  to  seek 
Native  concurrence. 

Our  response:  We  believe  that 
designating  critical  habitat  will  neither 
simplify  nor  complicate  the  Federal 
permitting  process  for  any  actions, 
including  oil  exploration  or 
develc^Hnent.  Becausethe  only 
regulatory  effect  of  critical  habitat 
designation  is  through  section  7  of  the 
Act,  which  only  affects  Federal  acticHis 
and  permitting,  it  should  not  affect 
interactions  between  Alaska  Natives  and 
any  industry. 

Comment  34:  Sevnal  commentns 
stated  that  additional  law  enforcement 
focused  on  illegal  spring  subsistence 
harvest  would  be  a  more  effective  way 
of  achieving  recovery  than  designation 
of  critical  habitat 

Our  response:  We  do  not  know  with 
certainfy  what  caused  the  decline  of 
Steller's  eidOTS,  but  the  available 
evidence  suggests  that  subsistence 
harvest  of  this  species  is  minimal  and  is 
not  likely  the  primary  cause  of  the 
decline.  We  have  worked  successfully 
with  Alaska  Natives  to  minimize  spring 
harvest  of  Steller's  eiders,  and  ourent 
efforts  to  implement  recent  amendments 
to  the  Migratory  Bird  Treaty  Act  are 
expected  to  enhance  these  efforts. 

Comment  35:  One  commenter 
indicated  that  preventative  measures 
such  as  critical  habitat  designation  are 
cheaper  as  well  as  more  productive  and 
efficient  than  piecemeal  restoration  of 
habitat  after  environmental  damage  has 
occurred. 

Our  response:  We  agree.  Designation 
of  critical  habitat  helps  focus  awareness 
on  the  habitat  needs  of  listed  species.  It 
also  enables  us  to  v/oA  with  other 
federal  agencies  to  ensiue  that  activities 
they  fund,  permit,  or  carry  out  do  not 
adversely  modify  or  destroy  habitat  that 
is  essential  to  the  conservation  of  listed 
species. 

Issue  3:  Economic  Issues 

Comment  36:  Many  conunenters 
disagreed  with  our  assessment  that  the 
designation  of  critical  habitat  for  the 
Steller's  eider  would  not  lead  to  any 
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new  section  7  consultations  and  our 
conclusion,  as  a  result,  that  economic 
impacts  of  the  proposed  designation 
woiild  be  minimal. 

Our  response:  Because  the  Steller's 
eider  is  a  federally  protected  species 
imder  the  Act,  Federal  agencies  are 
already  required  to  consult  with  us  on 
any  actions  they  authorize,  fund,  or 
carry  out  that  may  affect  the  species.  For 
Federal  actions  that  may  adversely 
affect  Steller's  eiders.  Federal  agencies 
need  to  enter  into  a  formal  section  7 
consultation  process  with  us  to  avoid 
violating  section  9  of  the  Act,  which 
makes  it  imlawful  for  any  person  to 
"take"  a  listed  species.  The  term  "take" 
is  defined  by  the  Act  (section  3(18))  to 
mean  "to  lu^ass,  harm,  pursue,  hunt, 
shoot,  wound,  kill,  trap,  capture,  or 
collect,  or  to  attempt  to  engage  in  any 
such  conduct."  The  U.S.  Supreme  Court 
clarified  the  definition  of  harm  to 
include  adverse  modification  of  habitat 
[Sweet  Home  Chapter  of  Communities 
for  a  Great  Oregon,  et  al.  v.  Babbitt,  515 
U.S.  687  (1995). 

We  are  only  designating  critical 
habitat  that  is  occupied  by  Steller's 
eiders,  is  essential  to  the  conservation  of 
the  species  and  may  require  special 
management  considerations  or 
protection.  While  this  designation  will 
require  Federal  agencies  to  further 
consider  whether  the  actions  they 
authorize,  fund,  or  carry  out  within 
designated  critical  habitat  boimdaries 
may  affect  habitat,  it  is  imlikely  that  an 
agency  could  conclude  that  an  action 
may  affect  designated  critical  habitat 
without  simultaneously  concluding  that 
the  action  may  also  affect  the  eiders 
given  the  presence  of  eiders  within 
designated  critical  habitat. 

To  properly  portray  the  effects  of 
critical  habitat  designation,  we  must 
first  compare  the  section  7  requirements 
for  actions  that  may  affect  critical 
habitat  with  the  requirements  for 
actions  that  may  affect  a  listed  species. 
Section  7  prohibits  actions  funded, 
authorized,  or  carried  out  by  Federal 
agencies  from  jeopardizing  the 
continued  existence  of  a  listed  species 
or  destroying  or  adversely  modifying  the 
listed  species'  critical  habitat.  Actions 
likely  to  "jeopardize  the  continued 
existence"  of  a  species  are  those  that 
would  appreciably  reduce  the 
likelihood  of  both  the  survival  and 
recovery  of  a  listed  species.  Actions 
likely  to  result  in  the  destruction  or 
adverse  modification  of  critical  habitat 
are  those  that  would  appreciably  reduce 
the  value  of  critical  habitat  for  both  the 
survival  and  recovery  of  the  listed 
species.  Conunon  to  both  definitions  is 
an  appreciable  detrimental  effect  on 
both  survival  and  recovery  of  a  listed 


species.  Given  the  similarity  of  these 
definitions,  actions  likely  to  result  in 
the  destruction  or  adverse  modification 
of  critical  habitat  would  almost  always 
residt  in  jeopardy  when  the  area  of  the 
proposed  action  is  occupied  by  Steller's 
eiders. 

While  Federal  agencies  will  be 
required  to  consider  the  effect  of  their 
actions  on  critical  habitat  in 
determining  whether  or  not  to  consult 
with  us  under  section  7  of  the  Act,  the 
designation  of  critical  habitat  for 
Steller's  eiders  will  not  affect  activities 
undertaken  within  critical  habitat 
boimdaries  that  do  not  involve  a  Federal 
nexus.  While  any  person,  public  or 
private,  is  required  to  ensure  that  their 
actions  do  not  result  in  the  taking  of  a 
Federally  listed  species,  only  Federal 
agencies  are  required  to  consult  with  us 
about  their  action's  effect  on  designated 
critical  habitat  under  section  7  of  the 
Act.  Persons  imdertaking  activities 
within  critical  habitat  boundaries  that 
do  not  have  a  Federal  nexus  (i.e.. 
Federal  funds  or  permits)  and  that  do 
not  result  in  either  the  direct  or  indirect 
taking  of  a  Federally  protected  species 
are  not  required  to  consult  with  us 
concerning  the  effect  their  activities 
may  have  on  designated  critical  habitat. 

Comment  37:  Many  commenters 
stated  that  by  designating  critical  habitat 
for  Steller's  eiders,  section  7 
considtation  costs  would  likely  increase 
due  to  the  extra  resoiuces  needed  to 
determine  whether  a  proposed 
government  action  could  result  in  the 
destruction  or  adverse  modification  of 
designated  critical  habitat. 

Our  response:  We  disagree  that  the 
designation  of  critical  habitat  for 
Steller's  eiders  would  significanUy 
increase  the  costs  associated  with 
conducting  a  section  7  consultation. 
First,  as  previously  described,  we  have 
only  proposed  to  designate  occupied 
habitat  as  critical  habitat  and  as  a  result 
the  designation  would  not  result  in  an 
increase  in  section  7  consultations 
because  any  Federal  action  that  may 
affect  a  species'  designated  critical 
habitat,  which  would  trigger  a  section  7 
consultation,  would  also  affect  the  listed 
species  itself  due  to  its  presence  in  the 
area.  For  those  Federal  actions  that  we 
find  may  likely  adversely  affect  a 
species  or  its  critical  habitat,  we  already 
consider  habitat  impacts  of  the 
proposed  action  along  with  whether  or 
not  an  action  is  likely  to  jeopardize  a 
listed  species  or  constitute  "take" 
piu^uant  to  section  9  of  the  Act  during 
the  formal  section  7  consultation 
process.  As  a  result,  the  designation  of 
critical  habitat  in  the  areas  already 
occupied  by  Steller's  eiders  will  not  add 
any  appreciable  time  or  effort  required 


by  an  action  agency,  third  party 
applicant,  or  by  our  personnel  to 
conduct  a  section  7  consultation. 

Comment  38:  Some  comments  stated 
that  the  economic  analyses  failed  to 
consider  the  effect  of  reinitiating 
previously  conducted  consultations  to 
consider  an  action's  effect  on  designated 
critical  habitat. 

Our  response:  Regulations  at  50  CFR 
402.16  require  Federal  agencies  to 
reinitiate  consultation  on  previously 
reviewed  actions  in  instances  where 
critical  habitat  is  subsequently 
designated.  Because  we  have  already 
considered  the  habitat  impacts  of  the 
action  diuing  the  consultation  process, 
we  do  not  believe  that  any  significant 
resources  would  be  expended  by  either 
the  action  agency  or  by  our  personnel  to 
comply  with  the  reinitiation 
requirement.  We  anticipate  fulfilling  the 
requirements  of  50  CFR  402.16  by 
sending  a  letter  to  an  action  agency 
undertaking  activities  on  which  we  have 
already  consulted,  and  requesting  that 
they  make  a  determination  as  to 
whether  the  ongoing  action  may  affect 
designated  critical  habitat.  Because 
habitat  impacts  were  already  considered 
as  part  of  the  initial  Consultation,  we 
believe  that  most,  if  not  all,  non- 
jeopardy  activities  already  consulted 
upon  will  likely  not  adversely  modify  or 
destroy  critical  habitat.  We  are 
committed  to  working  with  all  Federal 
agencies  that  may  be  affected  by  the 
designation  of  critical  habitat  to 
expedite  any  consultations  that  require 
reinitiation. 

Comment  39:  The  draft  economic 
analysis  failed  to  consider  that 
Nationwide  permits  will  no  longer  be 
allowed  without  a  section  7 
consultation. 

Our  response:  The  conditions, 
limitations,  and  restrictions  of  the  Army 
Corps  Nationwide  permit  program  state 
in  33  CFR  330.4  that  no  activity  is 
authorized  by  any  nationwide  permit  if 
that  activity  is  likely  to  jeopardize  the 
continued  existence  of  a  threatened  or 
endangered  species  as  listed  or 
proposed  for  listing  under  the  Act  or  to 
destroy  or  adversely  modify  the  critical 
habitat  of  such  species.  Federal  agencies 
are  required  to  follow  their  own 
procedures  for  complying  with  the  Act 
while  non-federal  permittees  are 
required  to  notify  die  District  Engineer 
(DE)  if  any  Federally  listed  (or  proposed 
for  listing)  endangered  or  threatened 
species  or  critical  habitat  might  be 
affected  or  is  in  the  vicinity  of  the 
project.  In  such  cases,  the  prospective 
permittee  may  not  begin  work  under 
authority  of  the  nationwide  wetiand 
permit  imtil  notified  by  the  DE  that  the 
requirements  of  the  Act  have  been 
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I  latisfied  and  that  the  activity  is 
authorized.  If  the  DE  determines  that  the 
activity  may  affect  any  Federally  listed 
species  or  critical  habitat,  the  DE  must 
initiate  section  7  consultation  in 
accordance  with  the  Act.  Because  we 
are  only  designating  occupied  habitat  as 
critical  habitat  for  Steller's  eiders, 
prospective  permittees  already  are 
required  to  notify  the  Army  Corps  of 
their  activities  within  these  areas.  As  a 
result,  we  do  not  anticipate  that  critical 
habitat  designation  for  Steller's  eiders 
would  result  in  any  additional  section  7 
consultations  with  the  Army  Corps 
concerning  activities  needing  a  general 
permit  to  proceed. 

Comment  40:  Some  commenters 
stated  that  minor  permitting  delays, 
resulting  from  an  increase  in  section  7 
consultations,  can  result  in  a  year-long 
delay  given  the  limited  operation 
windows  due  to  climate  conditions  in 
Alaska.  As  a  resiUt,  these  commenters 
believed  that  marginal  projects  may  face 
funding  losses  as  financing  capital  is 
withdrawn  due  to  increased  uncertainty 
associated  with  such  a  project. 

Our  response:  We  disagree  that  there 
will  be  an  increase  in  section  7 
consultations  that  will  be  attributable  to 
critical  habitat  designation.  Federal 
agencies  are  already  required  to  consult 
with  us  in  situations  where  actions  they 
undertake,  fund,  or  permit  may 
jeopardize  the  eiders.  We  do  not  believe 
that  the  designation  of  critical  habitat 
will  lengthen  the  section  7  process 
because  we  already  consider  habitat 
impacts  as  part  of  the  consultation 
process.  Because  we  are  only 
designating  critical  habitat  in  areas  that 
are  occupied  by  the  eiders,  we  do  not 
believe  that  there  will  be  an  increase  in 
section  7  consultations  due  to  the 
designation. 

Comment  41:  Several  commenters 
stated  that  the  draft  economic  analyses 
failed  to  adequately  address  critical 
habitat  effects  on  the  North  Slope 
petroleum  economy,  including  the  costs 
associated  with  section  7  consultations 
and  project  modifications,  which  may 
residt  in  project  delays  and  reduced 
development,  associated  effects  on  the 
regional.  State,  and  national  oil  prices 
and  economies,  and  land  value  impacts 
in  areas  where  production  may  be 
curtailed. 

Our  response:  Our  draft  economic 
analysis  for  the  proposed  critical  habitat 
rule  discussed  the  potential  economic 
impacts  to  the  oil  and  gas  industry 
operating  on  the  North  Slope. 
Specifically,  we  discussed  the 
responsibilities  of  the  Bureau  of  Land 
Management  and  the  Minerals 
Management  Service  in  managing  oil 
and  gas  exploration  and  production 


drilling  in  this  area  and  their  current 
responsibility  to  consult  with  us  on 
activities  they  authorize,  fund,  or  carry 
out  that  may  affect  Steller's  eiders.  The 
analyses  discussed  previous 
consultations  with  these  Federal 
agencies  concerning  oil  and  gas 
activities  and  concluded  that  for  section 
7  consultations  for  which  a '"not  likely 
to  adversely  affect"  determination  was 
made  by  the  agency,  and  for  which  we 
conmirred,  we  fully  expect  to  concur 
with  a  corresponding  determination  that 
such  an  action  is  not  likely  to  result  in 
the  destruction  or  adverse  modification 
of  critical  habitat.  Only  for  those  actions 
resulting  in  jeopardy  to  Steller's  eiders 
would  we  expect  to  meet  the  threshold 
for  destruction  or  adverse  modification 
of  critical  habitat  during  the  section  7 
process.  Similarly,  we  believe  that 
property  value  decreases,  to  the  extent 
that  they  can  be  attributed  to  Steller's 
eiders  and  result  in  actual  restrictions  in 
land  use,  woidd  be  a  result  of  the  listing 
of  the  species  as  a  federally  protected 
species  and  not  because  of  critical 
habitat  designation.  ConsequenUy,  we 
do  not  believe  that  critical  habitat 
designation,  as  proposed,  woidd  have 
an  adverse  effect  on  oil  and  gas  industry 
operations  on  the  North  Slope  nor  have 
any  indirect  effects  on  the  regional  or 
State  economy. 

In  this  final  nUe,  however,  we  have 
withdrawn  the  North  Slope  unit  bom 
critical  habitat  designation.  As  a  result, 
the  concerns  expressed  in  this  comment 
are  no  longer  an  issue  relevant  to  the 
final  designation. 

Comment  42:  One  commenter 
believed  that  the  economic  analyses 
failed  to  adequately  address  potential 
benefits  associated  with  critical  habitat 
designation. 

Our  response:  We  believe  that  the 
benefits  to  the  species  that  residt  from 
critical  habitat  will  be  non-economic  in 
nature.  Critical  habitat  designation  for 
Steller's  eiders  may  heighten  public  and 
agency  awareness  of  the  habitat  needs  of 
Steller's  eiders.  Other  benefits  may 
result  fit)m  Federal  agencies  becoming 
more  aware  of  their  obligation  to  consult 
on  their  activities  as  per  section  7  of  the 
Act.  However,  because  we  are 
designating  only  occupied  habitat  as 
critical  habitat  for  Steller's  eiders,  we 
believe  that  the  economic  consequences 
(both  positive  and  negative)  associated 
with  the  designation  are  limited.  We 
arrive  at  this  conclusion  because  the 
designation  of  critical  habitat  is  unlikely 
to  have  any  significant  effect  on  both 
ciurent  and  planned  economic  activities 
within  the  designated  areas.  For  reasons 
previously  stated.  Federal  agencies  are 
already  required  to  consult  with  us  on 
activities  that  may  affect  Steller's  eiders. 


Comment  43:  The  analysis  ignores  the 
effect  that  critical  habitat  designation 
may  have  on  commercial  fisheries,  such 
as  tiiose  occurring  in  the  Bering  Sea, 
along  the  Alaska  Peninsula,  and  in  Cook 
Inlet  based  on  judicial  rulings  on  the 
fisheries  impact  on  critical  habitat  for 
Steller  sea  lions. 

Our  response:  On  Jidy  20,  2000,  U.S. 
District  Court  Judge  Thomas  S.  Zilly 
issued  an  injunction  on  all  groundfish 
trawl  fishing  within  federally  regulated 
waters  of  the  Bering  Sea/ Aleutian 
Islands  and  the  Gulf  of  Alaska  within 
Steller  sea  lion  critical  habitat.  The 
judge  issued  this  injunction  because  he 
found  that  the  NMFS  failed  to  issue  a 
legally  adequate  biological  opinion 
addressing  the  combined,  overall  effects 
of  the  North  Pacific  groundfish  trawl 
fisheries  on  Steller  sea  lions  and  their 
critical  habitat  pursuant  to  the  Act.  It  is 
important  to  note  that  while  the  judge 
limited  fishing  within  Steller  sea  Hon 
critical  habitat,  he  issued  the  injunction 
primarily  out  of  concern  that  NMFS 
failed  to  comply  with  section  7  of  the 
Act.  Consequentiy,  we  do  not  believe 
that  critical  habitat  designation  for  the 
Steller  sea  lion  played  a  significant  role 
in  the  judge's  decision  to  issue  the 
injunction  but  rather  was  simply  used 
by  the  judge  to  determine  the 
boundaries  of  the  injunction. 

Our  analyses  did  not  address  the 
potential  effects  of  third-party  lawsuits 
direcUy  due  to  the  limited  information 
and  experience  that  critical  habitat 
designation  could  have  on  such  a 
lawsuit.  However,  we  recognize  that  it 
is  possible  that  some  third  parties  may 
elect  to  sue  us  over  future  decisions  we 
may  make  about  whether  an  activity 
adversely  modifies  critical  habitat.  As  of 
yet,  we  have  not  faced  any  such 
lawsuits  and  because  we  are  only 
designating  occupied  eider  habitat  as 
critical  habitat,  we  find  it  highly 
unlikely  that  we  woidd  ever  determine 
that  a  Federal  action  could  adversely 
modify  critical  habitat  without 
simultaneously  jeopardizing  the 
continued  existence  of  Steller's  eiders 
due  to  the  similarify  between  the  two 
definitions. 

Our  economic  analyses  did  address 
the  potential  for  impacts  to  commercial 
fisheries  resulting  from  proposed 
critical  habitat  designation.  In  these 
analyses  we  described  how  we  have 
conducted  semi-aimual  formal 
consultations  with  NMFS  on  the 
management  of  Bering  Sea  fisheries.  To 
date,  we  are  unaware  of  any  Steller's 
eiders  having  been  taken  by  these 
fisheries.  As  a  result,  we  discontinued 
formal  consultations  on  this  fishery  and 
began  conducting  only  informal 
consultations.  We  do  not  anticipate  that 
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the  designation  of  critical  habitat  will 
change  our  approach  to  consultations. 
As  a  result,  we  do  not  expect  any 
adverse  economic  impacts  to  occur  in 
Kuskokwim  Bay,  Seal  Islands,  Nelson 
Lagoon,  or  Izembek  Lagoon  Steller's 
eider  critical  habitat  areas  as  a  result  of 
this  final  rule.  Therefore,  we  believe  the 
potential  for  a  third-party  lawsuit  that 
could  affect  the  commercial  fishing 
industry  as  a  result  of  critical  habitat 
designation  is,  minimal. 

Comment  44:  Several  commenters 
stated  that  the  economic  analysis  is 
flawed  because  it  does  not  quantify  any 
of  the  expected  impacts  that  may  result 
from  critical  habitat  designation. 

Our  response:  The  draft  economic 
analyses  did  not  identify  any  potential 
impacts  associated  with  critical  habitat 
designation  for  Steller's  eiders.  As  a 
result,  the  analysis  was  unable  to 
quantify  any  effects.  Although  the 
analyses  acknowledged  the  possibility 
of  impacts  associated  with  project 
delays  and  other  activities  due  to 
section  7  consultations  (the  Act  only 
requires  Federal  agencies  ta  consult 
with  us  concerning  the  effect  their 
actions  may  have  in  critical  habitat 
areas),  we  are  only  designating  occupied 
habitat  as  critical  habitat  for  Steller's 
eiders.  Because  Federal  agencies  are 
already  required  to  consult  with  us 
concerning  the  effect  their  activities 
may  have  on  Steller's  eiders  in  these 
areas,  we  do  not  believe  that  the 
designation  will  result  in  any  additional 
impacts.  While  the  Act  requires  Federal 
agencies  to  consult  with  us  on  activities 
that  adversely  modify  critical  habitat, 
we  do  not  believe  that  within  areas 
being  designated  as  critical  habitat  for 
Steller's  eiders  there  will  be  any  Federal 
government  actions  that  will  adversely 
modify  critical  habitat  without  also 
jeopardizing  Steller's  eiders  due  to  their 
presence  in  designated  critical  habitat 
areas. 

We  have  also  recognized  that,  in  some 
instances,  the  designation  of  critical 
habitat  could  affect  the  real  estate 
market  because  participants  may 
incorrectly  perceive  that  land  within 
critical  habitat  designation  is  subject  to 
additional  constraints.  However,  we  do 
not  believe  that  this  effect  will  residt    . 
from  the  designation  of  critical  habitat 
for  Steller's  eiders.  We  arrived  at  this 
determination  based  on  the  fact  that  we 
believe  that  critical  habitat  designation 
for  Steller's  eiders  will  not  add  any 
additional  protection,  beyond  that 
associated  with  the  addition  of  the 
species  to  the  list  of  federally  protected 
species.  Additionally,  in  regard  to 
private  lands  that  may  be  nearby 
designated  areas,  we  believe  that  critical 
habitat  designation  for  Steller's  eiders 


will  not  add  any  additional  protection, 
nor  impact  landowners,  beyond  that 
associated  with  the  addition  of  the 
species  to  the  list  of  Federally  protected 
species.  Any  resulting  real  estate  market 
would  likely  be  temporary  and  have  a 
relatively  insignificant  effect  as  it 
becomes  apparent  that  critical  habitat 
for  Steller's  eiders  does  not  impose 
additional  constraints  on  landowner 
activities  beyond  that  currently 
associated  with  the  listing  of  the       * 
species. 

Coniment  45:  Some  conunenters 
stated  that  the  analysis  does  not 
consider  the  cumulative  impact  of 
added  imcertainty  for  projects. 

Our  response:  While  our  economic 
analyses  identified  some  of  the  concerns 
stakeholders  may  have  regarding  our 
concern  over  current  or  anticipated 
activities  on  eider  critical  habitat,  we  do 
not  believe  that  the  designation  of 
critical  habitat  for  Steller's  eiders  will 
impose  any  additional  restrictions  or 
considerations  on  projects  having  a 
Federal  nexus.  While  section  7 
consultations  coidd  lead  to  project 
delays  if  they  are  not  properly 
anticipated  for  by  project  planners,  we 
do  not  believe  that  the  designation  of 
critical  habitat  will  result  in  any  new  or 
additional  section  7  consultations  above 
and  beyond  those  that  would  be 
required  due  to  an  activity's  potential  to 
affect  Steller's  eiders.  We  already 
consider  the  impact  that  an  action  has 
on  the  eider's  habitat  as  part  of  our 
current  section  7  process  so  we  do  not 
believe  that  the  section  7  process  will 
take  any  longer  than  it  currently  does 
once  critical  habitat  is  designated. 

Comment  46:  Some  commenters 
believed  that  we  failed  to  adequately 
address  the  requirements  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  in  our  draft  economic 
analysis. 

Our  response:  The  RegiUatory 
Flexibility  Act,  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act,  generally  requires  an 
agency  to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  requiring  public 
notice  and  comment  under  the 
Administrative  Procedure  Act  or  any 
other  statute  unless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  We  are 
certifying  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
and,  as  a  result,  we  do  not  need  to 
prepare  either  an  initial  or  final 
regulatory  flexibility  analysis. 

We  have  based  our  finding  on  the  fact 
that  this  rule  will  not  residt  in  any 
significant  additional  burden  to  the 


regulated  community,  regardless  of  the 
size  of  the  entity.  Our  egonomic  analysis 
identified  several  potential  impacts 
associated  with  critical  habitat 
designation,  including  increased 
consultation  costs,  project  modification 
costs,  and  potential  temporary  decreases 
in  property  values.  However,  because 
we  have  only  designated  property  that 
is  within  the  geographic  range  occupied 
by  Steller's  eiders  and  because  Steller's 
eiders  are  already  a  Federally  protected 
species,  other  Federal  agencies  aro 
already  required  to  consult  with  us  on 
activities  that  they  authorize,  fund,  or 
carry  out  that  have  the  potential  to 
jeopardize  the  species.  Any  associated 
costs  related  to  these  section  7 
consultations,  including  project 
modifications,  will  therefore  be 
attributable  to  the  listing  of  the  species 
and  not  to  designation  of  critical  habitat 
due  to  the  similarity  in  the  definition  of 
jeopardy  and  adverse  modification. 

Issue  4:  Other  Relevant  Issues 

Comment  47:  Many  respondents  were 
concerned  that  designating  critical 
habitat  will  invite  lawsuits  by  those 
aiming  to  obstruct  oil  development  on 
the  North  Slope. 

Our  response:  While  we  caimot 
predict  future  litigation,  it  is  not  our 
intent  to  facilitate  litigation  through 
critical  habitat  designation.  However, 
we  cannot  use  the  threat  of  litigation  as 
an  excuse  for  not  designating  critical 
habitat.  The  Act  and  regulations  at  50. 
CFR  424.12  require  us  to  designate 
critical  habitat  to  the  maximum  extent 
prudent,  and  require  that  we  base 
critical  habitat  determinations  on  the 
best  scientific  and  commercial  data 
available  and  that  we  consider  those 
physical  and  biological  features  that  are 
essential  to  the  conservation  of  the 
species  and  that  may  require  special 
management  considerations  and 
protection. 

In  this  final  rule,  however,  we  have 
withdrawn  the  North  Slope  imit  from 
critical  habitat  designation.  As  a  result, 
the  concerns  expressed  in  this  comment 
are  no  longer  an  issue  relevant  to  the 
final  designation. 

Comment  48:  A  few  respondents 
asked  whether  it  is  possible  that  there 
will  be  additional  time  in  which  to 
submit  comments  and  whether  another 
draft  will  be  presented  for  public 
comment  before  the  final  rule. 

Our  response:  Oiu  public  comment 
period  of  197  days  greatly  exceeds  the 
60-day  public  comment  period  required 
by  regulation.  We  extended  the 
conunent  period  on  three  separate 
occasions  to  accommodate  interested 
parties.  We  believe  that  we  allowed 
ample  time  for  comments.  Our  proposed 
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rule,  published  on  March  13,  2000,  and 
the  draft  economic  analysis  represent 
the  only  documents  for  which  public 
comment  will  be  sought  relative  to  this 
rulemaking.  However,  we  welcome  at 
any  time  new  information  on  the  life 
history,  distribution,  and  status  of  the 
Steller's  eider,  as  well  as  information  on 
the  quality,  quantity,  and  viability  of  the 
habitats  it  uses. 

Comment  49:  A  few  respondents 
asked  whether  critical  habitat  would  be 
the  first  step  towards  making  the  area  a 
refuge. 

Our  response:  Critical  habitat 
designation  is  completely  unrelated  to 
the  formation  of  wildlife  refuges,  and  in 
no  way  affects,  or  is  a  precursor  to, 
establishment  of  a  wildlife  refuge. 
Critical  habitat  can  be  designated  on 
existing  parks  and  refuges,  state  and 
private  lands.  Such  designation  carries 
with  it  no  implication  of  future  land 
ownership  change,  nor  does  it  allow  for 
public  access  to  private  land. 

Comment  50:  One  respondent  stated 
that  our  proposal  resulted  from  a 
politically  motivated  decision. 

Our  response:  Our  proposal  resulted 
from  an  ^out-of-court  settlement  in 
which  we  agreed  to  re-examine  our 
initial  decision  that  designation  of 
critical  habitat  for  this  species  was  not 
prudent.  We  objectively  reexamined  the 
best  scientific  and  commercial  data 
available  to  us  at  the  time,  determined 
that  designation  of  critical  habitat  was 
prudent,  and  developed  the  proposal 
upon  which  this  final  rule  is  based. 

Comment  51 :  One  respondent  stated 
that  designating  critical  habitat  ensures 
collaboration  between  Federal,  State, 
and  Private  agencies  and  industries,  and 
that  designation  will  foster 
comprehensive  planning  and  wise 
management. 

Our  response:  We  pursue 
comprehensive  planning  and 
management  opportunities  regardless  of 
the  presence  of  critical  habitat. 
However,  we  note  that  the  heightened 
awareness  surrounding  conservation 
issues  and  the  delineation  of  critical 
habitat  areas  on  maps  has  resulted  in 
agencies  becoming  more  fully  aware  of 
the  need  to  consult  with  us  as  per 
section  7  of  the  Act.  As  we  discussed  for 
the  Proposed  North  Slope  Unit  imder 
the  Rationale  for  the  Final  Designation 
section,  in  the  unique  circumstances 
surrounding  the  Barrow  area,  we  believe 
the  exclusion  of  areas  from  a  critical 
habitat  designation  can  also  provide  a 
conservation  benefit  to  the  species. 

Comment  52:  One  respondent  stated 
that  designating  as  critical  habitat  the 
large  area  proposed  on  the  Arctic 
Coastal  Plain  would  harm  listed  eiders 
by  irreparably  damaging  coopecative 


and  collaborative  working  relationships 
between  the  Service  and  local  and 
Native  governments. 

Our  response:  We  regard  working 
relationships  with  local  and  Native 
governments  to  be  essential  for  effecting 
the  recovery  of  Steller's  eiders  on  the 
North  Slope.  We  note  numerous 
cooperative  conservation  actions  that 
are  in  progress,  including  joinUy 
conducted  or  funded  research  and 
monitoring  projects,  efforts  to  eliminate 
the  use  of  lead  shot  by  waterfowl 
hunters,  and  public  education  projects. 
We  agree  that  any  action  that  damages 
these  cooperative  efforts  will  harm 
listed  eiders.  However,  the  Act  and  our 
regulations  are  clear  in  that  critical  . 
habitat  must  be  designated  if  doing  so 
is  prudent.  It  should  be  noted  that  in 
this  final  rule,  we  have  withdrawn  the 
North  Slope  unit  from  critical  habitat 
designation  for  reasons  described  in  the 
Rationale  for  the  Final  Designation 
section. 

Coaunent  53:  One  respondent 
challenged  our  metric/English 
conversions  (40  km  =  25  mi;  30  feet  =  10 
m)  used  to  describe  critical  habitat 
units,  contending  the  imprecision  in 
this  conversion  could  cause  ambiguity 
in  unit  boundaries. 

Our  response:  We  have  revised  these 
conversions  where  appropriate.  The 
conversion  30ft/ 10m  was  changed  to  30 
ft/9m,  while  one  quarter  mile/400  m 
and  25  miles/40  km  were  left 
unchanged  in  order  to  maintain  the 
appropriate  number  of  significant  digits. 

Comment  54:  One  respondent  stated 
that  the  risks  of  not  designating  or 
designating  too  small  an  area  appear 
greater  than  the  risks  of  designating  too 
large  an  area. 

Our  response:  We  believe  that  any 
risks  associated  with  the  designation  of 
critical  habitat  derive  from 
misperceptions  surrounding  critical 
habitat,  and  the  way  in  which  these 
misperceptions  may  affect  working 
relationships  between  parties  with 
conflicting  inter^ts  or  goals. 
Conversely,  we  do  not  believe  that  there 
are  notable  risks  to  the  listed  species 
that  would  result  from  a  failure  to 
designate  critical  habitat. 

Comment  55:  One  respondent  asked 
whether  critical  habitat  remains  forever 
or  is  eliminated  once  the  species  is 
delisted. 

Our  response:  Critical  habitat  is 
eliminated  when  the  species  is  delisted. 

Conunent  56:  Two  oil  companies 
commented  that  the  original  listing  of 
eiders  and  subsequent  critical  habitat 
designation  may  have  indirect  negative 
effects  on  eiders  by  stimulating  more 
intrusive  research  on  the  North  Slope 


and  elsewhere,  resulting  in  increased 
disturbance  during  nesting. 

Our  response:  "The  only  regulatory 
effect  of  critical  habitat  designation  is 
through  section  7  of  the  Act,  which 
requires  Federal  agencies  to  consult 
with  the  Service  on  actions  they  p>ermit, 
fund,  or  conduct  that  may  adversely 
affect  listed  species  or  adversely  modify 
or  destroy  critical  habitat.  We  believe 
that  neither  the  need  to  consult  nor  the 
outcome  of  consultations  will  be 
affected  by  critical  habitat  designation 
because  we  currently  consider  the 
potential  habitat  impacts  of  proposed 
projects  during  consultation.  While 
listing  may  stimulate  research  on  eiders 
and  recovery,  any  research  on  the  North 
Slope  or  elsewhere  in  the  species' 
occupied  range  that  might  result  in 
"take"  would  require  a  section 
10(a)(1)(A)  permit  from  the  Service.  If 
the  authorization  of  such  a  permit  may 
affect  a  listed  species,  an  intra-agency 
section  7  consultation  on  permit 
issuance  must  be  initiated.  Any  such 
consultation  will  consider  the  direct, 
indirect,  interrelated,  and 
interdependent  effects  of  the  action.  No 
permits  would  be  issued  if  significant 
adverse  impacts  were  anticipated. 

Summary  of  Changes  From  the 
Proposed  Rule 

Based  on  a  review  of  public 
comments  received  on  the  proposed 
determination  of  critical  habitat  for  the 
Steller's  eider,  we  re-evaluated  our 
proposed  designation  of  critical  habitat 
for  the  species.  This  resulted  in  five 
significant  changes  that  are  reflected  in 
this  final  determination.  These  are  the 
(1)  elimination  of  the  proposed  North 
Slope  unit;  (2)  revision  of  the  proposed 
Kuskokwim  Bay  unit  to  include  the 
northern  portion,  now  called  the 
Kuskokwim  Shoals  unit,  and  to  exclude 
the  southern  portion;  (3)  elimination  of 
the  proposed  Nunivak  Islands,  Eastern 
Aleutians,  Alaska  Peninsula — south 
side,  Kodiak  Archipelago  and  Kachemak 
Bay/Ninilchik  units;  (4)  elimination  of 
most  of  the  proposed  North  Side  of  the 
Alaska  Peninsula  unit,  and;  (5)  separate 
designation  of  Seal  Islands,  Nelson 
Lagoon,  and  Izembek  Lagoon  units.  A 
detailed  discussion  of  the  basis  for 
changes  from  the  proposed  rule  can  be 
found  under  Rationale  for  the  Final 
Designation  section  above. 

Economic  Analysis 

Section  4(b)(2)  of  the  Act  requires  us 
to  designate  critical  habitat  on  the  basis 
of  the  best  scientific  and  commercial 
data  available  and  to  consider  the 
economic  and  other  relevant  impacts  of 
designating  a  particular  area  as  critical 
habitat.  We  may  exclude  areas  bom 
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critical  habitat  upon  a  determination 
that  the  benefits  of  such  exclusions 
outweigh  the  benefits  of  specifying  such 
areas  as  critical  habitat.  We  cannot 
exclude  such  areas  from  critical  habitat 
when  such  exclusion  will  result  in  the 
extinction  of  the  species. 

Economic  effects  caused  by  listing  the 
Alaska-breeding  population  of  the 
Steller's  eider  as  a  threatened  species 
and  by  other  statutes  are  the  baseline 
against  which  the  efiiects  of  critical 
habitat  designation  are  evaluated.  The 
economic  analysis  must  then  examine 
the  incremental  economic  and 
conservation  effects  and  benefits  of  the 
critical  habitat  designation.  Economic 
effects  are  measured  as  changes  in 
national  income,  regional  jobs,  and 
household  income.  An  analysis  of  the 
economic  effects  of  Steller's  eider 
critical  habitat  designation  was 
prepared  (Industrial  Economics, 
Incorporated,  2000)  and  made  available 
for  public  review  August  24,  2000  (65 
FR  51577).  The  final  analysis,  which 
reviewed  and  incorporateid  public 
comments,  concluded  that  no 
significant  economic  impacts  are 
expected  from  critical  habitat 
designation  above  and  beyond  that 
already  imposed  by  listing  the  Steller's 
eider  Tlie  most  likely  economic  effects 
of  critical  habitat  designation  are  on 
activities  funded,  authorized,  or  carried 
out  by  a  Federal  agency.  The  analysis 
examined  the  effects  of  the  proposed 
designation  on:  (1)  Re-initiation  of 
section  7  consultations,  (2)  length  of 
time  in  which  section  7  consultations 
are  completed,  and  (3)  new 
consultations  resulting  from  the 
determination.  Because  areas  proposed 
for  critical  habitat  are  within  the 
geographic  range  occupied  by  the 
Steller's  eider,  activities  that  may  affect 
critical  habitat  may  also  affect  the 
species,  and  would  thus  be  subject  to 
consultation  whether  or  not  critical 
habitat  is  designated.  We  believe  that 
any  project  that  would  adversely  modify 
or  destroy  critical  habitat  would  also 
jeopardize  the  continued  existence  of 
the  species,  and  that  reasonable  and 
prudent  alternatives  to  avoid 
jeopardizing  the  species  would  also 
avoid  adverse  modification  of  critical 


habitat.  Thus,  no  regulatory  burden  or 
associated  significant  additional  costs 
would  accrue  because  of  critical  habitat 
above  and  beyond  that  resulting  fitim 
listing.  Our  economic  analysis  does 
recognize  that  there  may  be  costs  from 
delays  associated  with  reinitiating 
completed  consultations  after  the 
critical  habitat  designation  is  made 
final. 

A  copy  of  the  final  economic  analysis 
may  be  obtained  by  contacting  the 
Northern  Alaska  Ecological  Services 
office  (see  ADDRESSES  section). 

Required  DeterminatioDS 

Regulatory  Planning  and  Review 

This  dociunent  has  been  reviewed  by 
the  Office  of  Management  and  Budget 
(OMB),  in  accordance  with  Executive 
Order  12866:  OMB  makes  the  final 
determination  under  Executive  Order 
12866. 

(a)  This  rule  will  not  have  an  aimual 
economic  effect  of  $100  million  or 
adversely  affect  an  economic  sector, 
productivity,  jobs,  the  environment,  or 
other  units  of  government.  A  cost- 
benefit  and  economic  analysis  is  not 
required.  The  Steller's  eider  was  listed 
as  a  threatened  species  in  1997.  Since 
then,  we  have  conducted  5  formal 
section  7  consultations  with  other 
Federal  agencies  to  ensure  that  their 
actions  would  not  jeopardize  the 
continued  existence  of  the  species.  We 
have  also  issued  5  section  10(a)(1)(A) 
incidental  take  permits  for  research 
activities  that  might  affect  Steller's 
eiders.  We  have  issued  no  section 
10(a)(1)(B)  incidental  take  permits  for 
this  species  or  within  the  range  of  this 
species. 

The  areas  designated  as  critical 
habitat  are  currently  within  the 
geographic  range  occupied  by  the 
Steller's  eider.  Under  die  Act,  critical 
habitat  may  not  be  adversely  modified 
by  a  Federal  agency  action;  it  does  not 
impose  any  restrictions  on  non-Federal 
persons  unless  they  are  conducting 
activities  funded  or  otherwise 
sponsored  or  permitted  by  a  Federal 
agency  (see  Table  2  below).  Section  7 
requires  Federal  agencies  to  ensure  that 
they  do  not  jeopardize  the  continued 
existence  of  the  species.  Based  upon  our 


experience  with  the  species  and  its 
needs,  we  conclude  that  any  Federal 
action  or  authorized  action  that  could 
potentially  cause  adverse  modification  . 
of  designated  critical  habitat  would 
currently  be  considered  as  "jeopardy" 
imder  the  Act.  Accordingly,  the 
designation  of  areas  within  the 
geographic  range  occupied  by  the 
Steller's  eider  does  not  have  any 
incremental  impacts  on  what  actions 
may  or  may  not  be  conducted  by 
Federal  agencies  or  non-Federal  persons 
that  receive  Federal  authorization  or 
funding.  Non-Federal  persons  that  do 
not  have  a  Federal  "sponsorship"  of 
their  actions  are  not  restricted  by  the 
designation  of  critical  habitat  although 
they  continue  to  be  boimd  by  the 
provisions  of  the  Act  concerning  "take" 
of  the  species. 

(b)  This  rule  will  not  create 
inconsistencies  with  other  agencies' 
actions.  As  discussed  above.  Federal 
agencies  have  been  required  to  ensxu« 
that  their  actions  do  not  jeopardize  the 
continued  existence  of  the  Steller's 
eider  since  the  listing  in  1997.  The 
prohibition  against  adverse  modification 
of  critical  habitat  is  not  expected  to 
Impose  any  restrictions  in  addition  to 
those  that  currently  exist  because  all 
designated  critical  habitat  is  within  the 
geographic  range  occupied  by  the 
Steller's  eider.  Because  of  the  potential 
for  impacts  on  other  Federal  agency 
activities,  we  will  continue  to  review 
this  action  for  any  inconsistencies  with 
other  Federal  agency  actions. 

(c)  This  nde  will  not  materially  affect 
entitlements,  grants,  user  fees,  loan 
programs,  or  the  rights  and  obligations 
of  their  recipients.  Federal  agencies  are 
currently  required  to  ensure  that  their 
activities  do  not  jeopardize  the 
continued  existence  of  the  species,  and 
as  discussed  above  we  do  not  anticipate 
that  the  adverse  modification 
prohibition  (resulting  from  critical 
habitat  designation)  will  have  any 
significant  Incremental  effects. 

(d)  This  rule  will  not  raise  novel  legal 
or  policy  issues.  This  final 
determination  follows  the  requirements 
for  determining  critical  habitat 
contained  in  the  Endangered  Species 
Act. 


Federal  Register / Vol.  66,  No.  23 /Friday,  February  2.  2001 /Rules  and  Regulations  8877 


Table  2.— Activities  Potentially  Affected  by  Steller's  Eider  Listing  and  Critical  Habitat  Designation 


Categories  of  activities 


Activities  involving  a  Federal  action  potentially  affected 
by  species  listing  only  ^ 


Additional  activities 

involving  a  Federal 

action  potentially 

affected  by  critical 

fwbitat  designation* 


Federal  Activities  Potentially  Affected  ^ 


Private  Activities  Potentially  Affected  *  .. 


Activities  that  the  Federal  Government  carries  out  such  as  scientific  re- 
search, land  surveys,  law  enforcement,  oil  spill  response,  resource  mar>- 
agement,  regulation  of  commerce,  and  construction/expansion  of  physical 
facilities. 

Activities  that  also  require  a  Federal  action  (pemiit,  authorization,  or  funding) 
such  as  scientific  research,  commercial  fishing,  sport  and  subsistence 
hunting,  shipping  and  transport  of  fuel  oil  and,  and  village  maintenance, 
construction  and  expansion. 


None. 


None. 


'  This  column  represents  impacts  of  the  final  mie  listing  the  Steller's  eider  (June  1 1 ,  1997;  62  FR  31748)  under  the  Endangered  Species  Act 

2  This  column  represents  the  impacts  of  the  critical  habitat  designation  above  and  beyond  those  impacts  resulting  from  listing  the  species. 

3  Activities  initiated  by  a  Federal  agency. 

*  Activities  initiated  by  a  private  entity  that  may  need  Federal  authorization  or  funding. 


Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.) 

In  the  economic  analysis,  we 
determined  that  designation  of  critical 
habitat  will  not  have  a  significant  effect 
on  a  substantial  niunber  of  sniall 
entities.  As  discussed  under  Regulatory 
Planning  and  Review  above  and  in  this 
final  determination,  this  designation  of 
critical  habitat  for  the  Steller's  elder  is 
not  expected  to  residt  in  any  restrictions 
in  addition  to  those  currently  In 
existence.  As  indicated  on  Table  1  (see 
Critical  Habitat  Designation  section)  we 
have  designated  property  owned  by 
Federal,  State  and  local  govenunents, 
and  private  property. 

Within  these  areas,  the  types  of 
Federal  actions  or  authorized  activities 
that  we  have  identified  as  potential 
concerns  are: 

(1)  Regulation  of  activities  affecting 
waters  of  the  United  States  by  the  Army 
Corps  imder  section  404  of  the  Clean 
Water  Act; 

(2)  Regulation  of  water  flows, 
damming,  diversion,  and  channelization 
by  Federal  agencies; 

(3)  Regulation  of  commercial  fisheries 
by  the  National  Marine  Fisheries 
Service; 

(4)  Law  enforcement  in  United  States 
Coastal  Waters  by  the  U.S.  Coast  Guard; 

(5)  Road  construction  and 
maintenance  by  the  Federal  Highway 
Administration; 

(6)  Regulation  of  airport  Improvement 
activities  by  the  Federal  Aviation 
Administration  jurisdiction; 

(7)  Military  training  and  maneuvers 
on  applicable  DOD  lands; 

(8)  Regulation  of  subsistence  harvest 
activities  on  Federal  lands  by  the  U.S. 
Fish  and  Wildlife  Service; 

(9)  Regulation  of  mining  and  oil 
development  activities  by  the  Minerals 
Management  Service; 


(10)  Regulation  of  home  construction 
and  alteration  by  the  Federal  Housing 
Authority; 

(11)  Hazard  mitigation  and  post- 
disaster  repairs  funded  by  the  Federal 
Emergency  Management  Agency; 

(12)  Constniction  of  communication 
sites  licensed  by  the  Federal 
Communications  Commission; 

(13)  Wastewater  discharge  from 
communities  and  oil  development 
facilities  permitted  by  the 
Environmental  Protection  Agency;  and 

(14)  Other  activities  funded  by  the 
U.S.  Environmental  Protection  Agency, 
Department  of  Energy,  or  any  other 
Federal  agency. 

Many  of  these  activities  sponsored  by 
Federal  agencies  within  critical  habitat 
areas  are  carried  out  by  small  entities  (as 
defined  by  the  Regulatory  Flexibility 
Act)  through  contract,  grant,  permit,  or 
other  Federal  authorization.  As 
discussed  in  section  1  above,  these 
actions  are  currentiy  required  to  comply 
with  the  listing  protections  of  the  Act, 
and  the  designation  of  critical  habitat  is 
not  anticipated  to  have  any  additional 
effects  on  these  activities. 

For  actions  on  non-Federal  property 
that  do  not  have  a  Federal  connection 
(such  as  funding  or  authorization),  the 
ciurent  restrictions  concerning  take  of 
the  species  remain  in  effect,  and  this 
final  determination  will  have  no 
additional  restrictions. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (5  U.S.C.  804(2)) 

In  the  economic  analysis,  we 
determined  whether  designation  of 
critical  habitat  would  cause  (a)  any 
effect  on  the  economy  of  $100  million 
or  more,  (b)  any  Increases  in  costs  or 
prices  for  consumers,  individual 
industries,  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions  in  the  economic  analysis,  or  (c) 
any  significant  adverse  effects  on 


competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S.-based  enterprises  to  compete 
with  foreign-based  enterprises.  Refer  to 
the  final  economic  analysis  for  a 
discussion  of  the  effects  of  this 
determination. 

Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1501  et  seq.) 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501  et 
sea.): 

(a)  This  rule  will  not  "significantly  or 
uniquely"  affect  small  governments.  A 
Small  &)vemment  Agency  Plan  is  not 
required.  Small  govenunents  will  only 
be  affected  to  the  extent  that  any  Federal 
funds,  permits  or  other  authorized 
activities  must  ensure  that  their  actions 
will  not  adversely  affect  the  critical 
habitat.  However,  as  discussed  in 
section  1 ,  these  actions  are  currently 
subject  to  equivalent  restrictions 
through  the  listing  protections  of  the 
species,  and  no  furUier  restrictions  are 
anticipated. 

(b)  "This  rule  will  not  produce  a 
Federal  mandate  of  $100  million  or 
greater  in  any  year,  that  is,  it  is  not  a 
"significant  regulatory  action"  under 
the  Unfunded  Mandates  Reform  Act. 
The  designation  of  critical  habitat 
imposes  no  obligations  on  State  or  local 
governments. 

Takings 

This  critical  habitat  designation  is 
restricted  to  Federal  and  State  marine 
waters  and  no  private  lands  are 
included.  Therefore,  this  rule  does  not 
have  significant  takings  implications 
and  a  takings  implication  assessment  is 
not  required. 

Federa7isni 

In  accordance  with  Executive  Order 
13132,  the  rule  does  not  have  significant 
Federalism  effects.  A  Federalism 
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assessment  is  not  required.  The 
designation  of  critical  habitat  within  the 
geographic  range  occupied  by  the 
Steller's  eider  imposes  no  additional 
restrictions  to  those  ctuxently  in  place, 
and  therefore  has  little  incremental 
impact  on  State  and  local  governments 
and  their  activities.  The  designation 
may  have  some  benefit  to  these 
governments  in  that  the  areas  essential 
to  the  conservation  of  the  species  are 
more  clearly  defined,  and  the  primary 
constituent  elements  of  the  habitat 
necessary  to  the  siuvival  of  the  species 
are  specifically  identified.  While  this 
definition  and  identification  does  not 
alter  where  and  what  federally 
sponsored  activities  may  occtu,  it  may 
assist  these  local  governments  in  long 
range  planning  (rather  than  waiting  for 
case  by  case  section  7  consultations  to 
occiu). 

Gvil  Justice  Reform 

In  accordance  with  Executive  Order 
1.2988.  the  Office  of  the  Solicitor  has 
determined  that  the  rule  does  not 
unduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order.  We  designate 
critical  habitat  in  accordance  with  the 
provisions  of  the  Endangered  Species 
Act.  The  determination  uses  standard 
property  descriptions  and  identifies  the 
primary  constituent  elements  within  the 
designated  areas  to  assist  the  public  in 
understanding  the  habitat  needs  of  the 
Steller's  eider. 


Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.) 

This  rule  does  not  contain  any 
information  collection  requirements  for 
which  OMB  approval  under  the 
Paperwork  Reduction  Act  is  required. 

National  Environmental  Policy  Act 

We  have  determined  that  an 
Environmental  Assessment  and/or  an 
Environmental  Impact  Statement  as 
defined  by  the  National  Environmental 
Policy  Act  of  1969  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act,  as  amended.  A 
notice  outlining  oiu'  reason  for  this 
determination  was  published  in  the 
Federal  Register  on  October  25, 1983 
(48  PR  49244).  This  final  determination 
does  not  constitute  a  major  Federal 
action  significandy  affecting  the  quality 
of  the  hiunan  environment. 

Govemment-to-Govemment 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29,  1994, 
"Govemment-to-Govemment  Relations 
with  Native  American  Tribal 
Governments"  (59  PR  22951)  and  512 
DM  2,  we  readily  acknowledge  our 
responsibility  to  commimicate 
meaningfully  with  recognized  Federal 
Tribes  on  a  govemment-to-government 
basis.  We  have  determined  that  there  are 
no  Tribal  lands  essentieil  for  the 
conservation  of  the  Steller's  eider 
because  they  do  not  support  core 
Steller's  eider  populations,  nor  do  they 
provide  essential  linkages  between  core 


populations.  Therefore,  critical  habitat 
for  the  Steller's  eider  has  not  been 
designated  on  Tribal  lands. 

References  Cited 

A  complete  list  of  all  references  cited 
in  this  proposed  rule  is  available  upon 
request  from  the  Northern  Alaska 
Ecological  Services  Office  (see 
ADDRESSES  section)  or  from  the  U.S. 
Fish  and  Wildlife  Service,  Alaska 
Region  webpage  at:  http;// 
www.r7.fws.gov/es/te.html 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements, 
Transportation. 

Regulation  Prolnulgation 

Accordingly,  we  amend  part  1 7, 
subchapter  B  of  chapter  I,  title  50  of  the 
Code  of  Federal  Regulations  as  set  forth 
below: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201^245;  Pub.  L.  99- 
625,  100  Stat.  3500;  unless  otherwise  noted. 

2.  In  §  17.11(h)  revise  the  entry  for 
Steller's  eider  under  "BIRDS"  to  read  as 
follows: 

§  1 7.11    Endangered  and  threatened 
wildlife. 

***** 

(h)*  *   * 


Species 


Common  name 


Scientific  name 


Historic  range 


Vertebrate  population 

where  endangered  or 

threatened 


Status 


When 
listed 


Critical 
habitat 


Special 
rules 


BIRDS 

Eider.  Steiler's 


Pofysticta  stetleri USA  (AK);  Russia U.S.A.  (AK  breeding 

population  only). 


616 


17.95(b) 


NA 


3.  Amend  §  17.95  (b)  by  adding 
critical  habitat  for  the  Steller's  eider 
[Polysticta  stelleri)  in  the  same 
alphabetical  order  as  this  species  occurs 
in  17.11  (h)  to  read  as  follows: 

S 1 7.95    Critical  habitat— fish  and  wildlife. 

***** 

(b)  Birds. 

***** 

Steller's  Eider  {Polysticta  stelleri) 

1.  Critical  habitat  units  are  depicted 
for  the  Yukon— Kuskokwim  Delta  (Unit 
1),  Kuskokwim  Shoals  (Unit  2),  Seal 


Islands  (Unit  3),  Nelson  Lagoon  (Unit  4), 
and  Izembek  Lagoon  (Unit  5)  on  the 
maps  below.  The  maps  are  for  reference 
only;  the  areas  in  critical  habitat  are 
legally  described  below. 

2.  Within  these  areas,  the  primary 
constituent  elements  are  those  habitat 
components  that  are  essential  for  the 
primary  biological  needs  of  feeding, 
roosting,  molting,  and  wintering.  The 
primary  constituent  elements  for  Unit  1 
include  the  vegetated  intertidal  zone 
and  all  open  water  inclusions  within 
this  zone.  The  primary  constituent 
elements  for  Units  2,3,4,  and  5  are 


marine  waters  up  to  9  m  (30  feet)  deep 
and  the  imderlying  substrate,  the 
associated  invertebrate  faima  in  the 
water  column,  the  underlying  marine 
benthic  conununity,  and  where  present, 
eelgrass  beds  and  associated  flora  and 
fauna.  Critical  habitat  does  not  include 
those  areas  within  the  boundary  of  any 
imit  that  do  not  fit  the  description  of 
primary  constituent  elements  for  that 
imit. 

3.  Critical  habitat  does  not  include 
existing  human  structiu-es,  such  as 
buildings,  roads,  pipelines,  utility 
corridors,  airports,  other  paved  areas. 
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docks,  wharves,  buoys,  or  other 
developed  areas. 


4.  In  the  following  maps  and  legal 
descriptions,  all  geographic  coordinates 
are  in  North  American  Datum  1927. 
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Yukon-Kuskokwim 
Delta  Nesting  Unit 


50         100  Miles 


50     0     50  100  150  200  Kilometers 
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167'00' 


166*30' 


165'30' 


165'00' 


166*00' 


165'30' 


165*00' 


164*30' 


Unit  1.  Yukon — Kuskokwim  Delta 

Seward  Meridian:  T19N,  R91W. 
Sections  24,  25.  26,  33,  34,  35,  36;  T19N, 
R90W,  Sections  13,  14, 17,  18, 19-36; 
T18N,  R90W,  Sections  1-24,  26-33; 
T18N,  R91W,  Sections  1-5,  7-28,  33-36; 
T18N,  R92W,  Sections  10-30;  T18N, 
R93W,  Sections  21-27;  T16N,  R91W, 
Sections  1-36;  T16N,  R92W,  Sections  1- 
4,  10-15,  21-36;  T16N,  R93W,  Section 
36;  T15N,  R89VV,  Sections  1-36;  T15N, 
R90W,  Sections  1-36;  T15N,  R91VV. 
Sections  1-36;  T15N,  R92W,  Sections  1- 
36;  T15N,  R93W,  Sections  1,2, 11-14, 


23-26,  36;  T14N,  R89W,  Sections  1-36; 
T14N,  R90W,  Sections  1-36;  T14N, 
R91W,  Sections  1-29,  32-36;  T14N, 
R92W.  Sections  1-18,  24;  T14N,  R93W, 
Sections  1,  12;  T13N,  R87W,  Sections  1- 
36;  T13N,  R88W,  Sections  1-36;  T13N. 
R89W,  Sections  1-36;  T13N.  R90W, 
Sections  1-36;  T13N,  R91W,  Sections  1- 
5.  8-17,  20-29,  32-36;  T12N,  R87W, 
Sections  1-36;  T12N,  R88W,  Sections  1- 
29,  31-36;  T12N,  R89VV,  Sections  1-35; 
T12N,  R90\V,  Sections  1-4,  9-14,  23-25; 
T12N,  R91W,  Sections  1-36;  T12N, 
R92W,  Sections  1-4,  9-16,  21-28,  34- 


36;  TUN,  R87W,  Sections  1-36;  TllN, 
R88W,  Sections  1-36,  TllN,  R89W, 
Sections  1-6,  9-12,  25-36;  TllN,  R91W, 
Sections  1-6;  TlON,  R88W,  Sections  1- 
26,  29-33,  35,  36;  TlON,  R89W,  Sections 
1-35;  TlON,  R90W,  Sections  1,  2,  11-14, 
24,  25;  T9N,  R87W,  Sections  1-35;  T9N, 
R88W,  Sections  1,  4-10,  13-36;  T9N, 
R89W,  Sections  13,  14,23-26,  35,  36; 
T8N,  R89W,  Sections  1-5.  7-24,  26-34; 
T8N,  R90W.  Sections  1-2,  11. 13,  14, 
23-26,  36. 
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BILLING  CODE  4310-55-C 

Unit  2.  Kuskokwim  Shoals  Unit 

Beginning  at  a  point  of  land  on  the 
line  of  mean  high  tide  of  Etolin  Strait  of 
the  Bering  Sea  at  latitude  60=  15"  North, 
approximately  2.5  kilometers  (1.6  miles) 
south  of  the  mouth  of  the  Kolavinarak 
River,  and  the  true  point  of  beginning  of 
the  lands  to  be  described. 

Thence  southeasterly  and  easterly 
with  the  line  of  mean  high  tide  of  the 
Bering  Sea,  common  with  the  boundary 
of  the  Yukon  Delta  and  Alaska  Maritime 
National  Wildlife  Refuges  as  established 
by  the  Alaska  National  Interest  Lands 


Conservation  Act  (Public  Law  96-487) 
on  December  2,  1980,  approximately 
149  kilometers  (93  miles),  to  a  point  on 
the  line  of  mean  high  tide  at  longitude 
163°  00'  West,  approximately  8 
kilometers  (5  miles)  east  of  the 
Kwigillingok  River  mouth; 

Thence  south  along  the  line  of 
longitude  163°  00'  West,  approximately 
43  km  (27  miles),  to  the  point  in  the 
waters  of  Kuskokwim  Bay,  Bering  Sea, 
at  latitude  59°  30'  North,  longitude  163° 
00'  West; 

Thence  west  along  the  line  of  latitude 
59°  30'  North,  approximately  56 


kilometers  (35  miles),  to  a  point  in  the 
waters  of  Kuskokwim  Bay,  Bering  Sea, 
at  latitude  59°  30'  North,  longitude  164° 
00'  West; 

Thence  northwesterly,  approximately 
86  kilometers  (54  miles),  to  a  point  in 
the  waters  of  Etolin  Strait,  Bering  Sea. 
at  latitude  60°  05'  North,  longitude  165° 
00'  West; 

Thence  northeasterly,  approximately 
27  kilometers  (17  miles),  to  the  line  of 
mean  high  tide  of  Etolin  Strait  at 
latitude  60°  15  "  North,  and  the  U-ue 
point  of  beginning. 
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Unit  1.  Yukon— Kuskokwim  Delta 

Seward  Meridian:  T19N.  R91W. 
Sections  24,  25.  26,  33.  34,  35.  36;  T19N. 
R90W.  Sections  13, 14. 17, 18, 19-36; 
T18N,  R90W,  Sections  1-24.  26-33; 
T18N.  R91W.  Sections  1-5.  7-28,  33-36; 
T18N.  R92W.  Sections  10-30;  T18N. 
R93W.  Sections  21-27;  T16N,  R91W, 
Sections  1-36;  T16N,  R92W.  Sections  1- 
4,  10-15,  21-36;  T16N.  R93W.  Section 
36;  T15N,  R89W,  Sections  1-36;  T15N. 
R90W,  Sections  1-36;  T15N.  R91W. 
Sections  1-36;  T15N,  R92W,  Sections  1- 
36;  T15N,  R93W,  Sections  1,2, 11-14, 


23-26.  36;  Tl4N,  R89W,  Sections  1-36; 
T14N,  R90W,  Sections  1-36;  T14N, 
R91W,  Sections  1-29,  32-36;  T14N, 
R92W,  Sections  1-18,  24;  T14N.  R93W. 
Sections  1,  12;  T13N,  R87W,  Sections  1- 
36;  T13N,  R88W,  Sections  1-36;  T13N, 
R89W.  Sections  1-36;  T13N,  R90W, 
Sections  1-36;  T13N.  R91W,  Sections  1- 
5,  8-17,  20-29.  32-36;  T12N,  R87W. 
Sections  1-36;  T12N.  R88W.  Sections  1- 
29,  31-36;  T12N,  R89W,  Sections  1-35; 
T12N.  R90W.  Sections  1-4.  9-14.  23-25; 
T12N,  R91W,  Sections  1-36;  T12N. 
R92W,  Sections  1-4,  9-16,  21-28,  34- 


36;  TllN,  R87W,  Sections  1-36;  TllN, 
R88W,  Sections  1-36,  TllN,  R89W, 
Sections  1-6,  9-12,  25-36;  TllN,  R91W, 
Sections  1-6;  TlON,  R88W,  Sections  1- 
26,  29-33,  35,  36;  TlON,  R89W.  Sections 
1-35;  TlON,  R90W,  Sections  1,  2, 11-14. 
24.  25;  T9N,  R87W,  Sections  1-35;  T9N, 
R88W,  Sections  1,  4-10, 13-36;  T9N, 
R89W,  Sections  13, 14,  23-26,  35,  36; 
T8N,  R89W,  Sections  1-5,  7-24,  26-34; 
T8N,  R90W.  Sections  1-2,  11, 13, 14, 
23-26,  36. 

BtUJNO  COOe  4310-aS-P 


BHJJNG  COOE  4310-S5-C 

Unit  2.  Kuskokwim  Shoals  Unit 

Beginning  at  a  point  of  land  on  the 
line  of  mean  high  tide  of  Etolin  Strait  of 
the  Bering  Sea  at  latitude  60°  15"  North, 
approximately  2.5  kilometers  (1.6  miles) 
south  of  the  mouth  of  the  Kolavinarak 
River,  and  the  true  point  of  beginning  of 
the  lands  to  be  described. 

Thence  southeasteriy  and  easteriy 
with  the  line  of  mean  high  tide  of  the 
Bering  Sea,  common  with  the  boundary 
of  the  Yukon  Delta  and  Alaska  Maritime 
National  Wildlife  Refuges  as  established 
by  the  Alaska  National  Interest  Lands 


Conservation  Act  (Public  Law  96-487) 
on  December  2. 1980.  approximately 
149  kilometers  (93  miles],  to  a  point  on 
the  line  of  mean  high  tide  at  longitude 
163°  00'  West,  approximately  8 
kilometers  (5  miles)  east  of  the 
Kwigillingok  River  mouth; 

Thence  south  along  the  line  of 
longitude  163°  00'  West,  approximately 
43  km  (27  miles),  to  the  point  in  the 
waters  of  Kuskokwim  Bay,  Bering  Sea. 
at  latitude  59°  30'  North,  longitude  163° 
00'  West; 

Thence  west  along  the  line  of  latitude 
59°  30'  North,  approximately  56 


kilometers  (35  miles),  to  a  point  in  the 
waters  of  Kuskokwim  Bay,  Bering  Sea, 
at  latitude  59°  30'  North,  longitude  164° 
00'  West; 

Thence  northwesterly,  approximately 
86  kilometers  (54  miles),  to  a  point  in 
the  waters  of  Etolin  Strait,  Bering  Sea, 
at  latitude  60°  05'  North,  longitude  165° 
00'  West; 

Thence  northeasterly,  approximately 
27  kilometers  (17  miles),  to  the  line  of 
mean  high  tide  of  Etolin  Strait  at 
latitude  60°  15"  North,  and  the  true 
point  of  beginning. 
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BILLING  CODE  4310-55-C 

Unit  3.  Seal  Islands  Unit 

Beginning  at  a  point  of  land  on  the 
Alaska  Peninsula  on  the  line  of  mean 
high  tide  of  Bristol  Bay  of  the  Bering  Sea 
at  longitude  159°12'  VVest,  and  the  True 
Point  of  Beginning  of  the  lands  to  be 
described. 

Thence  southwesterly,  northeasterly, 
and  southwesterly,  with  the  line  of 
mean  high  tide  of  Bristol  Bay,  common 
with  the  boundar>'  of  the  Alaska 
Maritime  National  Wildlife  Refuge  as 
established  by  the  Alaska  National 
Interest  Lands  Conser\'ation  Act  (Public 
Law  96-487)  on  December  2,  1980,  to 
encompass  the  Seal  Islands  lagoon  and 


closing  the  mouth  of  the  Ilnik  River, 
approximately  52  kilometers  (32  miles): 

Thence  northwest  with  the  line  of 
mean  high  tide  of  Bristol  Bay.  common 
with  said  refuge  boundarA,' 
approximately  14  kilometers  (9  miles)  to 
a  point  at  the  entrance  to  Seal  Island 
lagoon  at  approximate  longitude  159°23' 
West: 

Thence  southwest,  with  the  line  of 
mean  high  tide  of  Bristol  Bay,  common 
with  said  refuge  boundarv', 
approximately  16  kilometers  (10  miles) 
to  a  point  at  longitude  159°36'  West: 

Thence  north  with  the  line  of 
longitude  159°36'  West  to  a  point  in  the 
waters  of  Bristol  Bay  at  a  distance  of  400 


meters  ('A  mile)  perpendicular  to  the 
line  of  mean  high  tide: 

Thence  in  a  northeasterly  direction, 
parallel  to  the  coastline  of  Bristol  Bay 
and  the  ocean  side  of  the  Seal  islands, 
closing  the  entrances  to  Seal  Island 
lagoon,  for  approximately  30  kilometers 
(19  miles)  to  a  point  in  Bristol  Bay  at 
longitude  159°12'  West,  and  at  a  " 
distance  of  400  meters  ("A  mile) 
perpendicular  to  the  line  of  mean  high 
tide: 

Thence  south  with  the  line  of 
longitude  159°12'  West,  to  the  line  of 
mean  high  tide  of  Bristol  Bay,  and  the 
Tfue  Point  of  Beginning. 

BILUNG  CODE  4310-55-P 
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BILLING  CODE  4310-55-C 

^nit  4.  Nelson  Lagoon  Unit 
Beginning  at  a  point  of  land  on  the 
Alaska  Peninsula  on  the  line  of  mean 
high  tide  of  Bristol  Bay  of  the  Bering 
Sea,  approximately  5.5  kilometers  (  3.4 
miles)  north  of  Harbor  Point,  on  Moller 
Spit,  at  longitude  160°32'  West,  and  the 
True  Point  of  Beginning  of  the  lands  to 
be  described. 

Thence  southwesterly  and 
northeasterly,  with  the  line  of  mean 
high  tide  of  Bristol  Bay.  common  with 
the  boundary  of  the  Alaska  Maritime 
National  Wildlife  Refuge  as  established 
by  the  Alaska  National  Interest  Lands 
Conservation  Act  (Public  Law  96-487) 
on  December  2.  1980,  approximately  10 
kilometers  (6.2  miles)  to  a  point  at 
|ongitudel60°32'  West: 

Thence  south  with  the  line  of 
longitude  160°32'  West,  crossing  Port 
Moller,  approximately  9  kilometers  (5.6 


miles)  to  a  point  at  the  mean  high  tide 
line  on  the  south  shore  of  Port  Moller: 

Thence  westerly  and  southerly  with 
the  line  of  mean  high  tide  of  Port  Moller 
and  Herendeen  Bay  common  with  said 
refuge  boundary  approximately  24 
kilometers  (15  miles)  to  a  point  at 
latitude  55°51' North: 

Thence  west  with  the  line  of  latitude 
55°51'  North,  crossing  Herendeen  Bay 
approximately  11.7  kilometers  (7.3 
miles)  to  a  point  at  the  mean  high  tide 
line  on  the  west  shore  of  Herendeen 
Bay: 

Thence  northerly,  westerly,  and 
northeasterly  with  the  line  of  mean  high 
tide  of  Herendeen  Bay  and  Nelson 
Lagoon,  common  with  said  refuge 
boundary:  approximately  94  kilometers 
(58  miles)  to  Lagoon  Point,  within 
Section  22  of  Township  48  South.  Range 
76  West: 

Thence  southwesterly  with  the  line  of 
mean  high  tide  of  the  Bering  Sea. 


common  with  said  refuge  boundary', 
approximately  20  kilometers  (12  miles) 
to  a  point  at  longitude  161 '24'  West: 

Thence  north  along  the  line  of 
longitude  161''24'  West  to  a  point  in  the 
watgrs  of  Bristol  Bay  at  a  distance  of  400 
meters  ('4  mile)  perpendicular  to  the 
line  of  mean  high  tide: 

Thence  in  a  northeasterly  direction, 
parallel  to  the  coastline  of  Bristol  Bay 
and  the  ocean  side  of  the  Kudobin 
Islands,  approximately  40  kilometers 
(25  miles)  to  a  point  at  Iongitudel60"48' 
West,  at  a  distance  of  400  meters  ( '  4 
mile)  offshore  Wolf  Point  on  Walrus 
island:  i 

Thence  southeast,  approximately  18 
kilometers  (11.1  miles),  closing  the 
entrance  to  the  Hague  Channel  to  a 
point  at  the  mean  high  tide  line  of  Port 
Moller  at  160  32'  West,  the  True  Point 
of  Beginning. 

BILLING  CODE  4310-55-P 
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MLUNG  CODE  4310-S6-C 

Unit  3.  Seal  Islands  Unit 

Beginning  at  a  point  of  land  on  the 
Alaska  PeninsiUa  on  the  line  of  mean 
high  tide  of  Bristol  Bay  of  the  Bering  Sea 
at  longitude  159°12'  West,  and  the  True 
Point  of  Beginning  of  the  lands  to  be 
described. 

Thence  southwesterly,  northeasterly, 
and  southwesterly,  with  the  line  of 
mean  high  tide  of  Bristol  Bay,  common 
with  the  boimdary  of  the  Alaska 
Maritime  National  Wildlife  Refuge  as 
established  by  the  Alaska  National 
Interest  Lands  Conservation  Act  (Public 
Law  96-^87)  on  December  2,  1980,  to 
encompass  the  Seal  Islands  lagoon  and 


closing  the  mouth  of  the  Ilnik  River, 
approximately  52  kilometers  (32  miles); 

Thence  northwest  with  the  line  of 
mean  high  tide  of  Bristol  Bay,  common 
with  said  refuge  boundary 
approximately  14  kilometers  (9  miles)  to 
a  point  at  the  entrance  to  Seal  Island 
lagoon  at  approximate  longitude  159°23' 
West; 

Thence  southwest,  with  the  line  of 
mean  high  tide  of  Bristol  Bay,  common 
with  said  refuge  boundary, 
approximately  16  kilometers  (10  miles) 
to  a  point  at  longitude  159°36'  West: 

Thence  north  with  the  line  of 
longitude  159°36'  West  to  a  point  in  the 
waters  of  Bristol  Bay  at  a  distance  of  400 


meters  (V4  mile)  perpendicular  to  the 
line  of  mean  high  tide; 

Thence  in  a  northeasterly  direction, 
parallel  to  the  coastline  of  Bristol  Bay 
and  the  ocean  side  of  the  Seal  islands, 
closing  the  entrances  to  Seal  Island 
lagoon,  for  approximately  30  kilometers 
(19  miles)  to  a  point  in  Bristol  Bay  at 
longitude  159°12'  West,  and  at  a 
distance  of  400  meters  (V4  mile) 
perpendicular  to  the  line  of  mean  high 
tide; 

Thence  south  with  the  line  of 
longitude  159°12'  West,  to  the  line  of 
mean  high  tide  of  Bristol  Bay,  and  the 
True  Point  of  Beginning. 
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BILLING  COOE  4310-SS-C 

Unit  4.  Nelson  Lagoon  Unit 

I    Beginning  at  a  point  of  land  on  the 
Alaska  Peninsula  on  the  line  of  mean 
high  tide  of  Bristol  Bay  of  the  Bering 
Sea,  approximately  5.5  kilometers  (  3.4 
miles)  north  of  Harbor  Point,  on  Moller 
Spit,  at  longitude  160°32'  West,  and  the 
True  Point  of  Beginning  of  the  lands  to 
be  described. 

Thence  southwesterly  and 
northeasterly,  with  the  line  of  mean 
high  tide  of  Bristol  Bay,  common  with 
the  boundary  of  the  Alaska  Maritime 
National  Wildlife  Refuge  as  established 
by  the  Alaska  National  Interest  Lands 
Conservation  Act  (Public  Law  96-487) 
on  December  2, 1980,  approximately  10 
kilometers  (6.2  miles)  to  a  point  at 
longitudel60°32'  West; 

Thence  south  with  the  line  of 
longitude  160°32'  West,  crossing  Port 
Moller,  approximately  9  kilometers  (5.6 


miles)  to  a  point  at  the  mean  high  tide 
line  on  the  south  shore  of  Port  Moller; 

Thence  westerly  and  southerly  with 
the  line  of  mean  high  tide  of  Port  Moller 
and  Herendeen  Bay  common  with  said 
refuge  boundary  approximately  24 
kilometers  (15  miles)  to  a  point  at 
latitude  55°51'  North; 

Thence  west  with  the  line  of  latitude 
55°51'  North,  crossing  Herendeen  Bay 
approximately  11.7  kilometers  (7.3 
miles)  to  a  point  at  the  mean  high  tide 
line  on  the  west  shore  of  Herendeen 
Bay; 

Thence  northerly,  westerly,  and 
northeasterly  with  the  line  of  mean  high 
tide  of  Herendeen  Bay  and  Nelson 
Lagoon,  common  with  said  refuge 
boimdary;  approximately  94  kilometers 
(58  miles)  to  Lagoon  Point,  within 
Section  22  of  Township  48  South,  Range 
76  West; 

Thence  southwesterly  with  the  line  of 
mean  high  tide  of  the  Bering  Sea, 


conunon  with  said  refuge  boimdary, 
approximately  20  kilometers  (12  miles) 
to  a  point  at  longitude  161°24'  West; 

Thence  north  along  the  line  of 
longitude  161  °24'  West  to  a  point  in  the 
watgrs  of  Bristol  Bay  at  a  distance  of  400 
meters  (V4  mile)  perpendicular  to  the 
line  of  mean  high  tide; 

Thence  in  a  northeasterly  direction, 
parallel  to  the  coastline  of  Bristol  Bay 
and  the  ocean  side  of  the  Kudobin 
Islands,  approximately  40  kilometers 
(25  miles)  to  a  point  at  longitudel60°48' 
West,  at  a  distance  of  400  meters  ( V* 
mile)  offshore  Wolf  Point  on  Walrus 
island; 

Thence  southeast,  approximately  18 
kilometers  (11.1  miles),  closing  the 
entrance  to  the  Hague  Channel  to  a 
point  at  the  mean  high  tide  line  of  Port 
Moller  at  160°32'  West,  the  True  Point 
of  Beginning. 

BILLING  COOE  431 0-66-l> 
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BILLING  CODE  4310-55-C 

Unit  5.  Izembek  Lagoon  Unit 

Beginning  at  a  point  of  land  on  the 
Alaska  Peninsula  on  the  line  of  mean 
high  tide  of  Bristol  Bay  of  the  Bering  Sea 
at  longitude  162°30'  W  and  the  True 
Point  of  Beginning  of  the  lands  to  be 
described. 

Thence  southwesterly,  with  the  line 
of  mean  high  tide  of  Bristol  Bay, 
common  with  the  boundary  of  the 
Alaska  Maritime  National  Wildlife 
Refuge  as  established  by  the  Alaska 
National  Interest  Lands  Conservation 
Act  (Public  Law  96-487)  on  December 
2,  1980,  approximately  9  kilometers  (5.6 
miles)  to  Moffet  Point  located  at 
approximately  55°27'  N,  162°37'  W; 

Thence  continuing  with  the  line  of 
mean  high  tide,  inside  the  boundary  of 


the  Izembek  National  Wildlife  Refuge, 
northeasterly,  southwesterly,  and 
northeasterly  to  encompass  Moffett  and 
Izembek  Lagoons,  Applegate  Cove,  and 
Norma  Bay,  approximately  55  miles  to 
Cape  Glazenap,  at  approximately  55°15' 
N,  163°00'W; 

Thence  southwest  with  the  line  of 
mean  high  tide  of  Bristol  Bay,  common 
to  the  Alaska  Maritime  refuge  boundary, 
approximately  177  kilometers  (110 
miles)  to  a  point  at  longitude  163°15'  W; 

Thence  north  along  the  line  of 
longitude  163°15'  W  to  a  point  in  the 
waters  of  Bristol  Bay  at  a  distance  of  400 
meters  ( 'A  mile)  perpendicular  to  the 
line  of  mean  high  tide; 

Thence  in  a  northeasterly  direction, 
parallel  to  the  coastline  of  Bristol  Bay 
and  the  ocean  side  of  the  Kudiakof 


Islands,  closing  the  entrances  to 
Izembek  Lagoon,  for  approximately  64 
kilometers  (40  miles)  to  a  point  in  the 
waters  of  Bristol  Bay  at  longitude 
162°30'  W,  and  at  a  distance  of  400 
meters  ( V4  mile)  perpendicular  to  the 
line  of  mean  high  tide; 

Thence  south  along  the  line  of 
longitude  162°30'  W,  to  the  line  of  mean 
high  tide  and  the  True  Point  of 
Beginning. 

***** 

Dated:  January  10.  2001. 
Stephen  C.  Saunders. 

Acting  Assistant  Secretary  for  Fish  and 

Wildlife  and  Parks. 

[FR  Doc.  01-1334  Filed  2-1-01;  8:45  am] 
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■UMG  COOK  4310-S5-C 

Unit  5.  Izembek  Lagoon  Unit 

Beginning  at  a  point  of  land  on  the 
Alaska  Peninsula  on  the  line  of  mean 
high  tide  of  Bristol  Bay  of  the  Bering  Sea 
at  longitude  162''30'  W  and  the  True 
Point  of  Beginning  of  the  lands  to  be 
described. 

Thence  southwesterly,  with  the  line 
of  mean  high  tide  of  Bristol  Bay, 
common  with  the  boundary  of  the 
Alaska  Maritime  National  Wildlife 
Refuge  as  established  by  the  Alaska 
National  Interest  Lands  Conservation 
Act  (Public  Law  96-487)  on  December 
2,  1980,  approximately  9  kilometers  (5.6 
miles)  to  Moffet  Point  located  at 
approximately  55'»27'  N,  162°37'  W; 

Thence  continuing  with  the  line  of 
mean  high  tide,  inside  the  boundary  of 


the  Izembek  National  Wildlife  Refuge, 
northeasterly,  southwesterly,  and 
northeasterly  to  encompass  Moffett  and 
Izembek  Lagoons.  Applegate  Cove,  and 
Norma  Bay,  approximately  55  miles  to 
Cape  Glazenap,  at  approximately  55*15' 
N.  leaooc  W; 

Thence  southwest  with  the  line  of 
mean  high  tide  of  Bristol  Bay,  common 
to  the  Alaska  Maritime  refuge  boundary, 
approximately  177  kilometers  (110 
miles)  to  a  point  at  longitude  163°15'  W; 

Thence  north  along  the  line  of 
longitude  163°15'  W  to  a  point  in  the 
waters  of  Bristol  Bay  at  a  distance  of  400 
meters  (V4  mile)  perpendicular  to  the 
line  of  mean  high  tide; 

Thence  in  a  northeasterly  direction, 
parallel  to  the  coastline  of  Bristol  Bay 
and  the  ocean  side  of  the  Kudiakof 


Islands,  closing  the  entrances  to 
Izembek  Lagoon,  for  approximately  64 
kilometers  (40  miles)  to  a  point  in  the 
waters  of  Bristol  Bay  at  longitude 
162°30'  W,  and  at  a  distance  of  400 
meters  (V4  mile)  perpendicular  to  the 
line  of  mean  high  tide; 

Thence  south  along  the  line  of 
longitude  162°30'  W,  to  the  line  of  mean 
high  tide  and  the  True  Point  of 
Beginning. 

***** 

Dated:  January  10,  2001. 
Stephen  C.  Saunders, 

Acting  Assistant  Secretary  for  Fish  and 

Wildlife  and  Parks. 

[FR  Doc.  01-1334  Filed  2-1-01;  8:45  am] 
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AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Animal  welfare: 
I ,  Confiscation  of  animals; 
I    published  1-3-01 
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handling,  care,  treatment, 
and  transportation; 
published  1-3-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 
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plans;  approval  and 
promulgation;  various 
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Connecticut  published  1-3- 

01 
District  of  Columbia, 

Maryland,  and  Virginia; 
I     published  1-3-01 
Massachusetts;  published  1- 

3-01 

FEDERAL  RESERVE 
SYSTEM 

Bank  holding  companies  and 
change  in  t>ank  control 
(Regulation  Y): 
Financial  holding  company 
requirements;  elections  by 
foreign  tianks,  etc.;  and 
pemiissible  activities; 
published  1-3-01 

SECuRrriES  and 

EXCHANGE  COMMISSION 

Electronk:  Data  Gathering, 
Analysis,  and  Retrieval 
System  (EDGAR): 
Filer  manual — 
Update  adoption  and 
incorporation  by 
reference;  published  2- 
2-01 
Securities: 
Civil  monetary  penalty 
amounts;  adjustments; 
published  2-2-01 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Airbus;  published  1-18-01 
Augusta  S.p.A.;  published 

12-29-00 
Boeing:  published  12-29-00 


Sikorsky;  putHished  1-18-01 
SOCATA-Groupe 

AEROSPATIALE: 

published  1-11-01 
Stemme  GmbH  &  Co.; 

published  1-10-01 

TREASURY  DEPARTMENT 
Alcohol,  TotMcco  and 
Firearms  Bureau 

Organization,  functions,  and 
authority  delegations: 
Appropriate  ATF  offk»s; 
published  2-2-01 

TREASURY  DEPARTMENT 
Customs  Service 

Technical  amendments; 
published  2-2-01 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Agricultural  Marketing 
Service 

Milk  mariceting  orders: 
Nortfteast  et  al.;  comments 
due  by  2-5-01;  published 
12-7-00 
Onions  (Vidalia)  grown  in — 
Georgia;  comments  due  by 
2-9-01;  published  1-10-01 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Health 
Inspection  Service 

District  of  Columbia;  plants 
and  plant  products; 
movement;  comments  due 
by  2-5-01;  published  1-5-01 
Plant-related  quarantine, 
domestic: 

Citrus  canker;  comments 
due  t>y  2-5-01;  published 
12-7-00 

DEFENSE  DEPARTMENT 

Privacy  Act;  implementation: 
comments  due  by  2-5-01; 
published  12-5-00 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 

national  emission  standards: 
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comments  due  by  2-5-01; 
published  12-600 

Polyvinyl  chloride  and 
copolymers  productkMi; 
comments  due  by  2-6-01; 
published  12-8-00 
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motor  vehk:les  and  engir)es: 

Nonroad  large  spari(  ignition 
engines,  marine  and  land- 
based  recreational 
engines,  and  highway 
motorcycles:  emissions 


control;  comnrtents  due  by 

2-5-01;  published  12-7-00 
Air  programs;  State  autfK>rity 
delegations: 
Oklahoma;  comments  due 

by  2-8-01;  published  1-9- 

01 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
California;  comments  due  by 

2-9-01;  published  1-10O1 
Pennsylvania;  comments 

due  by  2-9-01;  published 

1-10-01 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Digital  television  statkxis;  tat)le 
of  assignments: 
Montana;  comnients  due  by 
2-5-01;  published  12-18- 
00 
Radio  services;  special: 
Maritime  services — 
Automated  Maritime 
Telecommunications 
Systems  and  high  seas 
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01;  published  12-8-00 
Radio  spectrum,  effk:ient  use 
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00 
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published  1-29-01 
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by  2-5-01;  published  12- 
27-00 
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reporting  requirements; 
comments  due  by  2-5-01; 
published  11-7-00 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Civil  money  penalties;  certain 

prohibited  conduct: 

Triple  damage  for  failure  to 
engage  in  loss  mitigation: 
comments  due  by  2-5-01; 
published  12-6-00 


INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Servioe 

Endangered  and  threatened 
species: 
Critk:al  habitat 
designations — 
San  Bernardino  kangaroo 
rat;  conunents  due  by 
2-6-01;  published  12-8- 
00 
Yeflow-tMlled  cuckoo;  status 
review;  comments  due  t>y 
2-8-01;  published  1-9-01 
JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 
Schedules  of  controHed 
substances: 
DKhloralphenazone; 
placement  into  List  IV; 
comments  due  by  2-9-01; 
published  12-11-00 

LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  AdministratkMi 

Safety  and  health  standards: 
Cotton  dust;  occupational 

exposure;  comments  due 

by  2-5-01;  published  12-7- 

00 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Acquisition  regulations: 
Emergency  medk:al  servk:es 

and  evacuatkxi; 

comments  due  by  2-5-01; 

putjiished  12-7-00 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Bulk  dangerous  cargoes: 

Liqukj  r>oxious  sut)stances 
and  obsolete  and  cunent 
hazardous  materials  in 
tMjIk;  comments  due  by  2- 
6-01;  published  11-8-00 
Drawbridge  operatwns: 

Florida,  comments  due  by 
2-6-01;  published  12-8-00 
Ports  and  waterways  safety: 

Mac/s  July  4th  Fireworks, 
East  River,  NY;  safety 
zone;  convnents  due  by 
2-9-01;  published  12-26- 
00 

Tampa  Bay,  FL;  safety 
zone:  comments  due  by 
2-5-01;  published  12-6-00 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Airbus;  comments  due  by  2- 

8-01;  published  1-9-01 
Bell;  comments  due  by  2-9- 

01;  published  12-11-00 
Boeing;  comments  due  by 

2-5-01;  published  12-21- 
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Eurocopter  France; 
comments  due  by  2-6-01; 
published  12-8-00 

Pilatus  Aircraft  Ltd.; 
comments  due  by  2-5-01; 
published  1-2-01 

SOCATA-Groupe 
AEROSPATIALE; 
comments  due  by  2-5-01; 
published  1-2-01 

Turbomeca  S.A.;  comments 
due  by  2-5-01;  published 
12-6-00 

Airworthiness  standards: 

Special  conditions— 

Eurocopter  France  Model 
EC- 130  helicopters; 
comments  due  by  2-5- 
01;  published  12-20^X) 
Commercial  space 
transportation: 

Civil  penalty  actions; 
comments  due  by  2-9-01; 
published  1-10-01 


TRANSPORTATION 
DEPARTMENT 

Research  and  Special 
Programs  Administration 

Pipeline  safety: 

Hazardous  liquid 
transportation — 

Hazardous  liquid  and 
cartx>n  dioxide 
pipelines;  corrosion 
control  standards; 
comments  due  by  2-6- 
01;  published  12-8-00 

TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 
Corporate  activities: 
Federal  brancfies  and 
agencies;  operating 
subsidiaries;  comments 
due  by  2-5-01;  published 
12-5-00 
National  banks;  fiduciary 
activities;  comments  due  by 
2-5-01;  published  12-5-00 


TREASURY  DEPARTMENT 
Thrift  Supervision  Office 

Savings  and  loan  holding 
companies: 
Significant  transactions  or 

activities  and  capital 

adequacy  review; 

comments  due  by  2-9-01; 

published  12-12-00 

VETERANS  AFFAIRS 
DEPARTMENT 

Loan  guaranty: 
Advertising  and  solicitation 
requirements;  comments 
due  by  2-6-01;  published 
12-8-00 
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The  List  of  Public  Laws 
for  the  106th  Congress, 
Second  Session  has  been 
completed  and  will  resume 
when  bills  are  enacted  into 


public  law  during  the  next 
session  of  Congress. 

A  cumulative  List  of  Public 
Laws  was  published  in  Part  II 
of  the  Federal  Register  on 
January  16,  2001. 
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service  when  bills  are  enacted 
into  law  during  the  next 
session  of  Congress. 

This  service  is  strictly  for  E- 
mail  notification  of  new  laws. 
The  text  of  laws  is  not 
available  through  this  sen/ice. 
PENS  cannot  respond  to 
specific  Inquiries  sent  to  this 
address. 


^^r*i/  /P    fe,s/ 


Public  Papers 
of  the 
Presidents 
oftlie 
United  States 


Mlliam  J.  Clinton 

1993 

(Book  I) 451.00 

1993 

(Book  n) 4S1.00 

1994 

(Book  I) $56.00 

1994 

(Book  n) 462.00 

1996 

(Book  I) 460.00 

1996 

(Book  n) $66.00 

1996 

(Book  I) $66.00 

1996 

(Book  n) $72.00 

1997 

(Book  I) .$69.00 

1997 

(Book  n) 478.00 

1998 

(Book  I) $74.00 
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Applications,  hearings,  determinations,  etc.: 
Alliant  Energy  Corporate  Services,  Inc.,  8950 
Axia  Energy,  L.P.,  8950 
Columbia  Gas  Transmission  Corp.  et  al.,  8950 
Dominion  Transmission,  Inc.,  et  al.,  8951 
El  Dorado  Energy,  LLC,  8951  s 

EWO  Marketing,  L.P.,  8951-8952 
Gulf  South  Pipeline  Co.,  LP,  8952 
Iroquois  Gas  Transmission  System,  L.P.,  8952 
Petal  Gas  Storage,  L.L.C..  8952-8953 
Reliant  Energy  Gas  Transmission  Co.,  8953-8954 
WestGas  Interstate,  Inc.,  8954 
Westmoreland-LG&E  Partners,  8954 

Ftderal  Reserve  System 

NOTICES 

Meetings;  Sunshine  Act,  8974 

Food  and  Nutrition  Service 

RULES 

Child  nutrition  programs: 
Women,  infants,  and  children;  special  supplemental 
nutrition  program — 
Vendor  management  systems;  mandatory  selection 
criteria,  limitation  of  vendors,  training 
requirements,  etc.;  effective  date  delay,  8885 
Food  stamp  program: 
Personal  Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996;  implementation — 
Personal  responsibility  provisions;  effective  date  delay, 
8886 
Retail  food  store  definition  and  program  authorization 
guidance 
Effective  date  delay,  8885-8886 

Foreign-Trade  Zones  Board 
notx:es 

Applications,  hearings,  determinations,  etc.: 
Washington 
ARCO  Products  Co.;  oil  refinery  complex,  8930-8931 

Forest  Service 

RULES 

Special  areas: 
Roadless  area  conservation 
Effective  date  delay,  8899 

General  Services  Acfaninistration 

NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities — 
Proposed  collection;  comment  request;  correction, 
8946-8947 


Housing  and  Urban  Development  Department 

RULES 

Public  and  Indian  housing: 
Public  housing  agency  plans;  poverty  deconcentration 
and  public  housing  integration;  deconcentration 
component  applicability  date  change,  8897-8898 

Indian  Affairs  Bureau 

RULES 

Financial  activities: 
Loan  guaranty,  insurance,  and  interest  subsidy;  revision 
Effective  date  delay,  8898 
Land  and  water: 
Land  held  in  trust  for  benefit  of  Indian  Tribes  and 
individual  Indians;  title  acquisition 
Effective  date  delay,  8899 

Interior  Department 

See  Indian  Affairs  Bureau 
See  Land  Management  Bureau 
See  Minerals  Management  Service 
See  Reclamation  Bureau 

IntematkMuil  Trade  Administration 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  8931 
Antidimiping: 
Antifiiction  bearings  (other  than  tapered  roller  bearings) 
and  parts  £rom — 
Various  countries,  8931-8939 
Corrosion  resistant  carbon  steel  flat  products  from — 

Germany,  8939 
Stainless  steel  bar  finm — 
India,  8939-8942 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Silicomanganese  from — 

Various  countries,  8981 
Silicon  metal  from — 

Various  countries,  8981 
Stainless  steel  butt-weld  pipe  fittings  from — 
Various  countries,  8981-8982 

Justice  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 

Community  Oriented  Policing  Services  Office — 
COPS  Making  Officer  Redeployment  Effective,  8982 
Pollution  control;  consent  judgments: 

Cypress  Amax  Mineral  Co.  et  al.,  8982-8983 

Goodyear  Tire  &  Rubber  Co.,  8983 

Stringfellow,  J.B.,  Jr.,  et  al.,  8983-8984 


Healtti  and  Human  Services  Department 

See  Health  Care  Financing  Administration 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Health  Care  Rnancing  Administration 

NOTICES 

Meetings: 
Medicare  Coverage  Advisory  Committee,  8974-8975  ^ 


Land  Management  Bureau 

NOTICES 

Realty  actions;  sales,  leases,  etc.: 

Colorado,  8977-8978 
Withdrawal  and  reservation  of  lands: 

Florida,  8978 

Management  and  Budget  Office 

NOTICES 

Budget  rescissions  and  deferrals,  8985-8986 
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Minerals  Management  Service 

NOTICES 

Oil  and  gas  leases: 

Wyoming;  Federal  and  State  crude  oil  bids,  8978-8979 
Royalty  management: 
Indian  gas  production  in  designated  areas  not  associated 
with  index  zones;  additional  royalty  payments;  major 
portion  prices  and  due  dates,  8979-8980 

National  Aeronautics  and  Space  Administration 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  8984 
Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities — 
Proposed  collection;  comment  request;  correction, 
8946-8947 

National  Institute  of  Standards  and  Technology 

NOTICES 

Meetings: 
Computing  and  real-time  control  systems;  security 
requirements  and  specifications;  development 
strategies;  government  industry  information 
technology  forum,  8942-8943 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Atlantic  coastal  fisheries  cooperative  management — 

Atlantic  Coast  horseshoe  crab,  8906-8911 
Atlantic  highly  migratory  species — 

Blue  shark,  8903-8904 
Northeastern  United  States  fisheries — 
Atlantic  surf  clam,  ocean  quahog,  and  Maine  mahogany 
ocean  quahog,  8904-8906 
NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Coral  Reef  Ecosystem  Reserve  Council,  8943-8944 

National  Science  Foundation 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  8984-8985 

Natural  Resources  Conservation  Service 

NOTICES 

Field  office  technical  guides;  changes: 
North  Carolina,  8929 

Nuclear  Regulatory  Commission 

NOTICES 

Meetings;  Sunshine  Act,  8985 

Office  of  Management  and  Budget 

See  Management  and  Budget  Office 

Personnel  Management  Office 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  8986 

Presidential  Documents 

PROCLAMATIONS 

Special  observances: 
African  American  History  Month,  National  (Proc.  7404), 
9023-9026 


Public  Health  Service 

See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Reclamation  Bureau 

NOTICES 

Meetings: 
Glen  Canyon  Adaptive  Management  Work  Group  and 
Glen  Canyon  Technical  Work  Group,  8980-8981 

Rural  Business-Cooperathfe  Service 

RULES 

Program  regulations: 
Loans  to  Indian  Tribes  and  tribal  corporations 
Effective  date  delay,  8886 

Rural  Housing  Service 

RULES 

Program  regulations: 
Loans  to  Indian  Tribes  and  tribal  corporations 
Effective  date  delay,  8886 

Rural  Utilities  Service 

RULES 

Program  regulations: 
Loans  to  Indian  Tribes  and  tribal  corporations 
Effective  date  delay,  8886 

Securities  and  Exchange  Commission 

RULES 

Seciirities: 
Abandoned  offerings;  integration,  8887-8897 
Mutual  fund  after-tax  returns;  disclosure,  9001-9021 

PROPOSED  RULES 

Seciuities: 
Self-regulatory  organizations;  proposed  rule  changes; 
filing  requirements,  8912-8925 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  8986- 
8988 
Self-regulatory  organizations;  proposed  rule  changes: 

Government  Secmities  Clearing  Corp.,  8988 

Philadelphia  Stock  Exchange,  Inc.,  8988-8991 
Applications,  hearings,  determinations,  etc.: 

3Dshopping.com,  8988 

Substance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

Federal  agency  urine  drug  testing;  certified  laboratories 
meeting  minimum  standards,  list,  8975-8977 

Tennessee  Valley  Authority 

NOTICES 

Agency  information  collection  activites: 
Proposed  collection;  comment  request,  8991 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Thrift  Supervision  Office 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  9000 


VI 
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Transportation  Department 

NOTICES 

Aviation  proceedings: 
Agreements  filed;  weekly  receipts,  8991-8992 
Certificates  of  public  convenience  and  necessity  and 
foreign  air  carrier  permits;  weekly  applications, 
8992-8993 


Separate  Parts  In  This  Issue 

Part  11 

Securities  and  Exchange  Commission,  9001-9021 

Part  III 

The  President,  9023-9026 


Treasury  Department 

See  Alcohol,  Tobacco  and  Firearms  Bureau 
See  Comptroller  of  the  Currency 
See  Thrift  Supervision  Office 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  nimibers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 
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Rules  and  Regulations 


Federal  Register 

Vol.  66,  No.  24 

Monday,  February  5,  2001 


rhis  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  t>y 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 

7  CFR  Part  246 
RIN  0584-AA80 

Special  Suppiemental  Nutrition 
Program  for  Women,  infants  and 
Children  (WIC);  Food  Delivery 
Systems:  Delay  of  Effective  Date 

AGENCY:  Food  and  Nutrition  Service, 

USDA. 

ACTION:  Final  rule;  delay  of  effective 

date. 

SUMMARY:  In  accordance  with  the 
memorandum  of  January  20,  2001,  from 
the  Assistant  to  the  President  and  Chief 
of  Staff,  entitled  "Regulatory  Reviev>r 
Plan,"  published  in  the  Federal  Register 
on  January  24,  2001,  this  action 
temporarily  delays  for  60  days  the 
efliective  date  of  the  rule  entitled  Special 
Supplemental  Nutrition  Program  for 
Women,  Infants  and  Children  (WIC); 
Food  Delivery  Systems,  published  in  the 
Federal  Register  on  December  29,  2000, 
65  FR  83248.  The  rule  strengthens 
vendor  management  in  retail  food 
delivery  systems  by  establishing 
mandatory  selection  criteria,  training 
requirements,  criteria  to  be  used  to 
certify  high-risk  vendors,  and 
monitoring  requirements,  including 
compliance  investigations.  To  the  extent 
that  5  U.S.C.  section  553  applies  to  this 
action,  it  is  exempt  from  notice  and 
conunent  because  it  constitutes  a  rule  of 
procediu«  under  5  U.S.C.  section 
553(b)(A).  Alternatively,  the 
Department's  implementation  of  this 
rule  without  opportimity  for  public 
comment,  effective  immediately  upon 
publication  today  in  the  Federal 
Register,  is  based  on  the  good  cause 
exceptions  in  5  U.S.C.  section  553(h)(B) 
and  553(d)(3),  seeking  public  comment 
is  impracticable,  unnecessary  and 
contrary  to  the  public  interest.  The 


temporary  60-day  delay  in  effective  date 
is  necessary  to  give  Department  ofBcials 
the  opportxinity  for  further  review  and 
consideration  of  new  regulations, 
consistent  with  the  Assistant  to  the 
President's  memorandum  of  January  20, 
2001.  Given  the  imminence  of  the 
effective  date,  seeking  prior  public 
comment  on  this  temporary  delay 
would  have  been  impractical,  as  well  as 
contrary  to  the  public  interest  in  the 
orderly  promulgation  and 
implementation  of  regulations.  The 
imminence  of  the  effective  date  is  also 
good  cause  for  making  this  rule  effective 
immediately  upon  publication. 
DATES:  The  effective  date  of  the  Special 
Supplemental  Nutrition  Program  for 
Women,  Infants  and  Children  (WIC); 
Food  Delivery  Systems  regulation, 
published  in  the  Federal  Register  on 
December  29,  2000,  at  65  FR  83248,  is 
delayed  for  60  days,  from  February  27, 
2001,  to  a  new  effective  date  of  April  28, 
2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sheri  Ackerman,  Regulatory  Control 
Officer,  Food  and  Nutrition  Service, 
3101  Park  Center  Drive,  Alexandria, 
Virginia  22302-1594  or  by  telephone  to 
(703) 305-2246. 

Dated:  January  29,  2001. 
Ann  M.  Veneman, 

Secretary. 

[FR  Doc.  01-2862  Filed  2-2-01;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 

7  CFR  Parts  271  and  278 
RIN0584-AB90 

Food  Stamp  Program:  Revisions  to  ttie 
Retail  Food  Store  Definition  and 
Program  Auttiorization  Guidance: 
Delay  of  Effective  Date 

AGENCY:  Food  and  Nutrition  Service, 

USDA. 

ACTION:  Final  rule;  delay  of  effective 

date. 

SUMMARY:  In  accordance  with  the 
memorandiun  of  January  20,  2001,  from 
the  Assistant  to  the  President  and  Chief 
Staff,  entitled  "Regulatory  Review 
Plan,"  published  in  the  Federal  Register 
on  January  24,  2001,  this  action 
temporarily  delays  for  60  days  the 


effective  date  of  the  rule  entitled  Food 
Stamp  Program:  Food  Revisions  to  the 
Retail  Food  Store  Definition  and 
Program  Authorization  Guidance, 
published  in  the  Federal  Register  on 
January  12,  2001,  66  FR  2795.  The  rule 
implements  provisions  of  the  Food 
Stamp  Progam  Improvements  Act  of 
1994  to  revise  the  criteria  for  eligibility 
of  firms  to  participate  in  the  Food 
Stamp  Program  as  retail  food  stores,  and 
to  provide  for  notification  to  such  firms 
of  eligibility  criteria  for  participation  in 
the  Food  Stamp  Program.  To  the  extent 
that  5  U.S.C.  section  553  applies  to  this 
action,  it  is  exempt  from  notice  and 
comment  because  it  constitutes  a  rule  of 
procedure  under  5  U.S.C.  section 
553(b)(A).  Alternatively  the 
Department's  implementation  of  this 
rule  without  opportunity  for  public 
comment,  effective  immediately  upon 
publication  today  in  the  Federal 
Register,  is  based  on  the  good  cause 
exceptions  in  5  U.S.C.  section  553(b)(B) 
and  553(d)(3).  Seeking  public  conunent 
is  impracticable,  unnecessary  and 
contrary  to  the  public  interest.  The 
temporary  60-day  delay  in  effective  date 
is  necessary  to  give  Department  officials 
the  opportunity  for  further  review  and 
consideration  of  new  regulations, 
consistent  with  the  Assistant  to  the 
President's  memorandum  of  January  20, 
2001.  Given  the  imminence  of  the 
effective  date,  seeking  prior  public 
comment  on  this  temporary  delay 
would  have  been  impractical,  as  well  as 
contrary  to  the  public  interest  in  the 
orderly  promulgation  and 
implementation  of  regulations.  The 
imminence  of  the  effective  date  is  also 
good  cause  for  making  this  rule  effective 
immediately  upon  publication. 

DATES:  The  effective  date  of  the  Food 
Stamp  Program:  Food  Stamp  Program: 
Revisions  to  the  Retail  Food  Store 
Definition  and  Program  Authorization 
Guidance,  published  in  the  Federal 
Register  on  January  12,  2001,  at  66  FR 
2795,  is  delayed  for  60  days,  from 
February  12,  2001,  to  a  new  effective 
dateof  April  13,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sheri  Ackerman,  Regulatory  Control 
Officer,  Food  and  Nutrition  Service, 
3101  Park  Center  Drive,  Alexandria, 
Virginia  22302-1954  or  by  telephone  to 
(703) 305-2246. 
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Dated:  January  29.  2001. 
Ann  M.  Veneman, 

Secretary. 

IFR  Doc.  01-2863  Filed  2-02-01;  8:45aml 

BUJNO  CODE  3410-3(Mi 

DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Sarvica 

7  CFR  Parts  272  and  273 
RIN:  0584-AC39 

Food  Stamp  Program:  Personal 
Rasponsiblllty  of  ttM  Personal 
Rasponsiblllty  and  Work  Opportunity 
RaconcHlation  Act  of  1996:  Delay  of 
Effective  Date 

agency:  Food  and  Nutrition  Service, 

USDA. 

ACTION:  Final  rule;  delay  of  effective 

date. 

SUMMARY:  In  accordance  with  the 
memorandum  of  January  20,  2001,  from 
the  Assistant  to  the  President  and  Chief 
of  Staff,  entitled  "Regulatory  Review 
Plan,"  published  in  the  Federal  Register 
on  January  24,  2001,  this  action 
temporarily  delays  for  60  days  the 
effective  date  of  the  rule  entitled  Food 
Stamp  Program:  Personal  Responsibility 
Provisions  of  the  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996,  pablished  in 
the  Federal  Register  on  January  17, 
2001.  66  FR  4438.  The  rule  implements 
13  provisions  of  the  Personal 
Responsibility  and  Work  Opportimity 
ReconciUation  Act  of  1996.  To  the 
extent  that  5  U.S.C.  section  553  applies 
to  this  section,  it  is  exempt  from  notice 
and  comment  because  it  constitutes  a 
rule  of  procediue  under  5  U.S.C.  section 
553(b)(A).  Alternatively,  the 
Department's  implementation  of  this 
rule  without  opportunity  for  public 
comment,  effective  immediately  upon 
publication  today  in  the  Federal 
Register,  is  based  on  the  good  cause 
exceptions  in  5  U.S.C.  section  553(b)  B) 
and  553(d)(3).  Seeking  public  comment 
is  impracticable,  unnecessary  and 
contrary  to  the  public  interest.  The 
temporary  60-day  delay  in  effective  date 
is  necessary  to  give  Department  officials 
the  opportunity  for  further  review  and 
consideration  of  new  regulations, 
consistent  with  the  Assistant  to  the 
President's  memorandum  of  January  20, 
2001.  Given  the  imminence  of  the 
effective  date,  seeking  prior  public 


comment  on  this  temporary  delay 
would  have  been  impractical,  as  well  as 
contrary  to  the  public  interest  in  the 
orderly  promulgation  and 
implementation  of  regulations.  The 
imminence  of  the  effective  date  is  also 
good  cause  for  making  this  rule  effective 
inunediately  upon  publication. 
DATES:  The  effective  date  of  the  Food 
Stamp  Program:  Personal  Responsibility 
Provisions  of  the  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996,  published  in 
the  Federal  Register  on  January  17, 
2001.  at  66  FR  4438,  is  delayed  for  60 
days,  from  April  2,  2001,  to  a  new 
effective  date  of  Jime  1,  2001  except  for 
the  amendments  to  7  CFR 
272.2(d)(l)(xiii)  which  retains  the 
effective  date  of  August  1,  2001. 
FOR  FURTHER  INFORMATK)N  CONTACT: 
Sheri  Ackerman,  Regulatory  Control 
Officer,  Food  and  Nutrition  Service, 
3101  Park  Center  Drive,  Alexandria, 
Virginia  22302-1594  or  by  telephone  to 
(703) 305-2246. 

Dated:  January  29,  2001. 
Ann  M.  Veneman, 
Secretary. 
(FR  Doc.  01-2864  Filed  2-2-01;  8:45  am) 

aaiMG  CODE  3410-30-M 


DEPARTMENT  OF  AGRICULTURE 

Farm  Sarvlca  Agency 

7CFR  Part  770 

Rural  Housing  Servica 

Rural  Business-Cooperative  Service 

Rural  UtUltias  Service 

Farm  Service  Agency 

7  CFR  Parts  1823, 1902, 1951  and  1956 
RIN  0S6O-AF43 

Loans  to  Indian  Tribes  and  Tribal 
Corporations:  Delay  of  Effective  Date 

AGENCY:  Farm  Service  Agency,  Rural 
Housing  Service,  Rinal  Business- 
Cooperative  Service,  Rural  Utilities 
Service,  Department  of  Agriculture. 

ACTKM:  Final  rule;  delay  of  effective 
date. 

SUMMARY:  In  accordance  with  the 
memorandum  of  January  20,  2001 ,  from 
the  Assistant  to  the  President  and  Chief 


of  Staff,  entitled  "Regulatory  Review 
Plan,"  published  in  the  Federal  Register 
on  January  24,  2001,  this  action 
temporarily  delays  for  60  days  the 
effective  date  of  the  nile  entitied  Loans 
to  Indian  Tribes  and  Tribal 
Corporations,  published  in  the  Federal 
Register  on  January  9,  2001,  66  FR  1563. 
That  rule  consolidates  and  revises  the 
Indian  Tribal  Land  Acquisition  Program 
regulations.  To  the  extent  that  5  U.S.C. 
section  553  applies  to  this  action,  it  is 
exempt  from  notice  and  comment 
because  it  constitutes  a  rule  of 
procedure  under  5  U.S.C.  section 
553(b)(A).  Alternatively,  the 
Department's  implementation  of  this 
rule  without  opportxinity  for  public 
comment,  effective  immediately  upon 
publication  today  in  the  Federal 
Register,  is  based  on  the  good  cause 
exceptions  in  5  U.S.C.  section  553(b)(B) 
and  553(d)(3).  Seeking  public  comment 
is  impracticable,  unnecessary  and 
contrary  to  the  public  interest.  The 
temporary  60-day  delay  in  effective  date 
is  necessary  to  give  Department  officials 
the  opportunity  for  further  review  and 
consideration  of  new  regulations, 
consistent  with  the  Assistant  to  the 
President's  memorandiun  of  January  20, 
2001.  Given  the  imminence  of  the 
effective  date,  seeking  prior  public 
comment  on  this  temporary  delay 
would  have  been  impractical,  as  well  as 
contrary  to  the  public  interest  in  the 
orderly  promulgation  and 
implementation  of  regulations.  The 
imminence  of  the  effective  date  is  also 
good  cause  for  making  this  rule  effective 
immediately  upon  publication. 

EFFECTIVE  DATES:  The  effective  date  of 
the  Loans  to  Indian  Tribes  and  Tribal 
Corporations,  published  in  the  Federal 
Re^er  on  January  9,  2001 ,  at  66  FR 
1563,  is  delayed  for  60  days,  from 
February  8,  2001  to  a  new  effective  date 
of  April  9,  2001. 

FOR  FURTHER  INFORMATK)N  CONTACT:  Gary 
West,  Senior  Loan  Officer,  Farm  Loan 
Program,  Loan  Servicing  and  Property 
Management  Division,  Farm  Service 
Agency,  USDA,  1400  Independence 
Avenue,  SW.,  STOP  0523,  Washington, 
DC  20250-0523.  Telephone  (202)  690- 
0949. 

Dated:  January  29,  2001. 
Ann  M.  Veneman, 

Secretary. 

IFR  Doc.  01-2868  Filed  2-2-01;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Healtfi  Inspection 
Service 

9  CFR  Part  93 
[Docket  No.  00-115-2] 

Specifically  Approved  States 
Authorized  to  Receive  Mares  and 
Stallions  Imported  from  Regions. 
Where  CEM  Exists:  Delay  of  Effective 
Date 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Final  Rule;  delay  of  effective 
date. 


SUMMARY:  In  accordance  with  the 
memorandum  of  January  20,  2001,  from 
the  Assistant  to  the  President  and  Chief 
of  Staff,  entitied  "Regulatory  Review 
Plan,"  published  in  the  Federal  Register 
on  January  24,  2001,  this  action 
temporarily  delays  for  60  days  the 
effective  date  of  the  rule  entitled 
Specifically  Approved  States 
Authorized  to  Receive  Mares  and 
Stallions  Imported  from  Regions  Where 
CEM  Exists,  published  in  the  Federal 
Register  on  December  18,  2000,  65  FR 
78897.  The  rule  amends  the  animal 
importation  regulations  in  9  CFR  part  93 
by  adding  Oregon  to  the  lists  of  States 
approved  to  receive  certain  mares  and 
stallions  imported  into  the  United  States 
ftom  regions  affected  with  contagious 
equine  metritis  (CEM).  To  the  extent 
that  5  U.S.C.  section  553  applies  to  this 
action,  it  is  exempt  from  notice  and 
comment  because  it  constitutes  a  rule  of 
procedure  under  5  U.S.C.  section 
553(b)(A).  Alternatively,  the 
Department's  implementation  of  this 
rule  without  opportunity  for  public 
comment,  effective  immediately  upon 
publication  today  in  the  Federal 
Register,  is  based  on  the  good  cause 
exceptions  in  5  U.S.C.  section  553(b)(B) 
and  553(d)(3).  Seeking  public  comment 
is  impracticable,  unnecessary  and 
contrary  to  the  public  interest.  The 
temporary  60-day  delay  in  effective  date 
is  necessary  to  give  Department  officials 
the  opportimity  for  further  review  and 
consideration  of  new  regulations, 
consistent  with  the  Assistant  to  the 
President's  memorandum  of  January  20, 
2001.  Given  the  imminence  of  the 
effective  date,  seeking  prior  public 
comment  on  this  temporary  delay 
would  have  been  impractical,  as  well  as 
contrary  to  the  public  interest  in  the 
orderly  promulgation  and 
implementation  of  regulations.  The 
imminence  of  the  effective  date  is  also 
;ood  cause  for  making  this  rule  effective 
inmediately  upon  publication. 


DATES:  The  effective  date  of  the 
Specifically  Approved  States 
Authorized  to  Receive  Mares  and 
Stallions  Imported  from  Regions  Where 
CEM  Exists  regulation,  published  in  the 
Federal  Register  on  December  18,  2000 
at  65  FR  78897,  is  delayed  for  60  days, 
from  February  16,  2001  to  a  new 
effective  date  of  April  17,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Karen  James  at  (301)  734-8364. 

Dated:  January  29,  2001. 
Ann  M.  Veneman, 

Secretary. 

[FR  Doc.  01-2866  Filed  2-2-01;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  230 

[Release  No.  33-7943;  File  No.  S7-30-98] 

RIN  3235-AG83 

Integration  of  Abandoned  Offerings 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Final  rule:  solicitation  of 

comment  on  Paperwork  Reduction  Act 

burden  estimate. 

SUMMARY:  The  Securities  and  Exchange 
Commission  is  adopting  new  Rule  155 
under  the  Securities  Act  to  provide  safe 
harbors  for  a  registered  offering 
following  an  abandoned  private 
offering,  or  a  private  offering  following 
an  abandoned  registered  offering, 
without  integrating  the  registered  and 
private  offerings  in  either  case.  This 
new  rule  is  intended  to  enhance  an 
issuer's  ability  to  switch  from  a  private 
offering  to  a  registered  offering,  or  vice- 
versa,  in  response  to  changing  market 
conditions. 

To  facilitate  reliance  on  the  public-to- 
private  safe  harbor,  we  are  amending 
Securities  Act  Rule  477  to  provide 
automatic  effectiveness  for  any 
application  to  withdraw  an  entire 
registration  statement  before  it  becomes 
effective  imless  the  Commission  objects 
within  15  days  after  the  issuer  files  that 
application.  We  are  amending  Rules  429 
and  457  to  move  provisions  addressing 
the  offset  of  filing  fees  to  Rule  457.  We 
also  amend  Rule  457  to  permit  filing 
fees  to  be  offset  from  withdrawn 
registration  statements  and  to  provide 
other  technical  changes  to  the 
calculation  of  filing  fees.  These 
amendments,  along  with  new  Rule  155, 
are  intended  to  reduce  the  financial  risk 
of  a  registered  offering  that  is 
withdrawn. 


EFFECTIVE  DATE:  March  7,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  M.  Krauskopf.  Special  Counsel, 
Office  of  Chief  Coimsel,  Division  of 
Corporation  Finance,  at  (202)  942-2900. 
SUPPLEMENTARY  INFORMATION:  We  are 
adopting  new  Rule  155  '  and 
amendments  to  Rules  429,^  457,^  and 
477  4  under  the  Securities  Act  of  1933.=* 

I.  Executive  Summary 

Securities  Act  registration  provides 
investors  with  the  benefits  of  full  and 
fair  disclosure  and  civil  remedies  for 
false  or  misleading  disclosiu^  and 
violations  of  the  registration  and 
prospectus  delivery  requirements.  In 
November  1998,  we  published  for 
comment  proposals  to  modernize  the 
registration  process  for  offers  and  sales 
of  securities  under  the  Seciuities  Act 
(the  "1998  proposals").^  The  1998 
proposals  recognized  that  the  benefits  of 
registration  are  furthered  if  the 
Commission  continues  to  make  the 
registration  system  flexible  enough  to 
accommodate  dynamic  evolution  of  the 
capital  markets. 

One  subject  of  the  1998  proposals  was 
the  integration  of  private  and  registered 
offerings.  Because  conditions  in  the 
securities  markets  may  shift  quickly, 
companies  may  find  that  the  relative 
attractiveness  of  making  a  registered 
offering  instead  of  a  private  offering  has 
changed.  For  example,  a  company  that 
files  a  registration  statement  for  an 
initial  public  offering  may  find  that 
there  are  too  few  potential  investors  to 
make  a  registered  offering  worthwhile. 
Conversely,  a  company  that  starts  a 
private  offering  may  find  sufficient 
investor  interest  to  justify  making  a 
registered  offering. 

The  1998  proposals  included 
proposed  amendments  to  Ride  152  ^  to 
create  new  safe  harbors  that  would 
facilitate  changing  an  offering  from 
private  to  registered,  or  vice  versa. 
Commenters  who  addressed  these 


'17  CFR  230.155. 

2  17  CFR  230.429. 

317  CFR  230.457. 

« 17  CFR  230.477. 

» 15  U.S.C.  77a  efseq. 

•Release  No.  33-7606A  (Nov.  13.  1998)  (63  FR 
67174).  We  extended  the  conunent  deadline  for  the 
1998  proposals  to  June  30,  1999  in  Release  No.  33- 
7659  (64  FR  15143).  The  public  conunents  we 
received  are  available  in  our  Public  Reference  Room 
at  459  Fifth  Street.  NW.,  Washington.  DC  20549.  in 
File  No.  S7-30-98.  Public  conunents  submitted  by 
electronic  mail  are  on  our  website,  at  www.sec.gov/ 
rules/s73098.htm. 

^  17  CFR  230.152.  Rule  152  provides  that  section 
4(2)  (15  U.S.C.  77d(2))  is  available  for  a  transactioo 
not  involving  any  public  offering  at  the  time  of  the 
transaction  although  the  issuer  later  decides  to 
make  a  public  offering  and/or  files  a  registration 
statement. 
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proposals  responded  favorably.*  Noting 
that  these  proposals  do  not  depend  on 
the  other  1998  proposals,  some 
commenters  ^  urged  us  to  adopt  them 
without  regard  to  the  other  1998 
proposals.^"  We  believe  that  the 
proposed  Rule  152  amendments  that  we 
adopt  in  part  today  as  new  Rule  155  are 
an  appropriate  step  in  adapting  the 
registration  process  to  the  rapidly 
changing  dynamics  of  the  capital . 
markets.'^  We  are  concerned 
particidarly  about  reducing  the  capital- 
raising  costs  of  smaU  businesses  and 
believe  that  adopting  Rule  155  will 
advance  that  goal  significantly. 

The  new  integration  safe  harbors  that 
we  adopt  today  as  new  Rule  155  provide 
clarity  and  certainty  regarding  two 
conunon  situations,  and  do  not 
otherwise  affect  traditional  integration 
analyses.^^  Under  Rule  155,  we  provide 
conditions  under  which  an  issuer  that 
begins  a  private  offering  but  sells  no 
securities  will  be  able  to  abandon  it  and 
begin  a  registered  offering.  Any  private 
offering  that  relies  on  this  integration 
safe  harbor  will  need  to  satisfy  the 
conditions  of  a  private  offering 
exemption,  so  that  the  private  offering  is 
bona  fide.  ^3  In  addition,  the  issuer  and 
any  person  acting  on  its  behalf  will  need 


■  See,  e.g..  Leners  of  American  Bar  Association 
("ABA"),  American  Corporate  Counsel  Association, 
American  Society  of  Corporate  Secretaries,  The 
Association  of  the  Bar  of  the  City  of  New  York  ("NY 
City  Bar").  The  Btisiness  Roundtable,  Cleary. 
Gottlieb,  Steen  ft  Hamilton  ("Cleary").  Fried,  Frank, 
Harris,  Shriver  h  Jacobson  ("Fried  Frank"),  Intel 
Corporation.  National  Association  of  Real  Estate 
Investment  Trusts  ("NAREIT"),  National  Venture 
Capital  Association,  and  Pennsylvania  Securities 
Commission. 

"Letters  of  ABA.  Cleary  and  NY  City  Bar. 

«>The  1998  proposals  also  included  proposed 
Rule  159.  which  we  continue  to  consider  as  a 
separate  rulemaking  project.  This  proposed  rule 
would  permit  all  offers  and  sales  in  a  negotiated 
transaction  described  in  Rule  145  (17  CFR  230.145) 
to  be  registered  under  Section  5  notwithstanding 
the  hct  that  certain  target  company  shareholders 
sign  agreements  with  the  acquiror  to  vote  in  £avor 
of  the  transaction  prior  to  the  filing  or  effective  date 
of  the  registration  statement.  As  provided  in  the 
1998  proposals,  availability  of  proposed  Rule  159 
would  be  subject  to  conditions. 

' '  The  1998  proposals  included  other  proposed 
amendments  to  Rule  152  to  codify  when  a  private 
offering  would  be  deemed  completed  so  that  it 
would  not  be  Integrated  with  a  later  registered 
ofiiering.  including  a  registered  resale  of  the  same 
securities.  Because  we  are  not  adopting  those 
proposed  amendments.  Rule  152  and  related  staff 
interpretations  as  to  when  a  private  offering  is 
deemed  "completed"  are  unaffected. 

"These  new  safe  hartx>ts  address  only 
registration  requirements  under  the  Securities  Act 
and  are  not  intended  to  affect  antifraud  law. 

"  For  purposes  of  the  rule,  a  "private  offering" 
is  defined  as  an  unregistered  offering  of  securities 
that  is  exempt  from  registration  under  section  4(2) 
or  4(6)  of  the  Securities  Act  (15  U.S.C  77d(6))  or 
Rule  506  of  Regulation  D  (17  CFR  230.506).  An 
offering  that  satisfies  the  conditions  of  Rule  506  is 
deemed  not  to  involve  a  public  offering  for 
purposes  of  section  4(2). 


to  terminate  all  offering  activity  with 
respect  to  the  private  offering.  Any 
prospectus  filed  as  part  of  the 
registration  statement  will  need  to 
include  disclosure  regarding 
abandonment  of  the  private  offering. 
The  issuer  also  will  need  to  wait  30 
days  after  abandoning  the  private 
offering  before  filing  the  registration 
statement  unless  securities  were  offered 
in  the  private  offering  only  to  persons 
who  were  (or  who  the  issuer  reasonably 
believes  were)  accredited  investors  ^*  or 
sophisticated.'* 

New  Rule  155"  also  provides  an 
integration  safe  harbor  that  will  permit 
an  issuer  that  started  a  registered 
offering  to  withdraw  the  registration 
statement  before  any  securities  are 
sold  '^  and  then  begin  a  private  offering. 
To  use  the  safe  harbor,  the  issuer  and 
any  person  acting  on  its  behalf  will  need 
to  wait  30  days  after  the  effective  date 
of  withdrawal  of  the  registration 
statement  before  commencing  the 
private  offering.  The  issuer  must 
provide  each  offeree  in  the  private 
offering  with  information  concerning 
withdrawal  of  the  registration  statement, 
the  fact  that  the  private  offering  is 
unregistered  and  the  legal  implications 
of  its  unregistered  status.  In  addition, 
any  disclosure  document  used  in  the 
private  offering  must  disclose  any 
changes  in  the  issuer's  business  or 
financial  condition  that  occurred  after 
the  issuer  filed  the  registration 
statement  that  eire  material  to  the 
investment  decision  in  the  private 
offering. 

Rule  477  sets  forth  the  conditions  for 
withdrawing  a  Securities  Act 
registration  statement.  We  amend  this 
rule  so  that  an  issuer's  application  to 
withdraw  an  entire  pre-effective 
registration  statement  will  become 
effective  automatically  upon  filing  with 
the  Commission  unless  the  Commission 
objects  within  15  days  after  the  issuer 
files  the  withdrawal  application.  This 
amendment  will  facilitate  reliance  on 
the  registered-to-private  safe  harbor  by 
eliminating  potential  administrative 
delay  in  withdrawing  the  registration 
statement. 

Under  the  amendments  to  Rule  457, 
fees  paid  for  a  withdrawn  registration 


**  For  this  purpose,  "accredited  investor"  is 
defined  in  Rule  501(a)  of  Regulation  D  (17  CFR 
230.501(a)). 

»  For  this  purpose,  an  investor  is  sophisticated  if 
the  investor,  either  alone  or  with  his  or  her 
representative,  has  such  knowledge  and  experience 
in  finaiu:ial  and  business  matters  to  be  capable  of 
evaluating  the  merits  and  risks  of  the  prospective 
investment.  See  Rule  506(b)(2)(ii)  of  Regulation  D. 

'*  Under  Section  5(a)  of  the  Securities  Act  (15 
U.S.C.  77e(a)),  no  securities  may  be  sold  in  a 
registered  offering  until  the  registration  statement 
becomes  effective. 


statement  will  be  available  to  the  issuer 
for  use  with  its  future  registration 
statements  regardless  of  whether  the 
class  of  securities  is  the  same  or 
different.  This  should  benefit  issuers  by 
reducing  the  financial  risk  of  an 
abandoned  registered  offering.  We  also 
amend  Rule  429  to  move  its  fee 
provisions  to  Ride  457  and  to  restate  it 
in  plain  English. 

n.  Rule  155 

A.  The  Integration  Doctrine 

The  integration  doctrine  provides  an 
analytical  framework  for  determining 
whether  multiple  securities  transactions 
should  be  considered  part  of  the  same 
offering.  This  analysis  helps  to 
determine  whether  registration  under 
Section  5  of  the  Securities  Act  is 
required  or  an  exemption  is  available  for 
the  entire  offering.  The  integration 
doctrine,  which  has  existed  since 
1933,*^  prevents  an  issuer  from 
improperly  avoiding  registration  by 
artificially  dividing  a  single  offering  so 
that  Securities  Act  exemptions  appear  to 
apply  to  the  individual  parts  where 
none  would  be  available  for  the 
whole.'"  Improper  reliance  on  an 
exemption  can  harm  investors  by 
depriving  them  of  the  benefits  of  full 
and  fair  disclosure  or  of  the  civil 
remedies  that  flow  from  registration  for 
material  misstatements  and  omissions  of 
fact. 

Whether  particidar  securities  offerings 
should  be  integrated  calls  for  an 
analysis  of  the  specific  facts  and 
circumstances.  In  the  1960s,  we  issued 
two  interpretive  releases  identifying  five 
factors  to  consider  in  making  this 
determination."  The  new  rule  we  adopt 
today  does  not  modify  or  rescind  the 
five-factor  test  set  forth  in  those 
releases.^"  We  also  have  created  safe 
harbors  from  integration  that  provide 


<^  See  Release  No.  33-97  (Dec.  28, 1933). 

>•  Integration  of  an  offering  for  which  a  private 
offering  exemption  is  claimed  with  another  offering 
(or  offerings)  would  result  in  the  loss  of  an 
exemption  for  one  or  more  of  the  offerings  unless 
an  exemption  is  available  for  the  integrated  offering. 

"Release  No.  33-4434  (Dec.  6,  1961)  [26  FR 
11896).  and  Release  No.  33-4552  (Nov.  6, 1962)  (27 
FR  11316). 

^The  five  fectors  identified  as  relevant  to  the 
question  of  integration  are  as  follows: 

l.,Are  the  offerings  part  of  a  single  plan  of 
financing? 

2.  Do  the  offerings  have  the  same  general 
purpose? 

3.  Are  the  offerings  of  the  same  class  of  security? 

4.  Are  the  offerings  made  at  or  about  the  same 
time? 

5.  Are  the  securities  sold  for  the  same  type  of 
consideration? 

The  five  factors  also  are  included  in  Rule  502(a) 
of  Regulation  0(17  CFR  230.502(a)]. 
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certainty  in  particular  circumstances. ^i 
However,  these  integration  safe  harbors 
do  not  address  a  registered  offering  that 
follows  an  abandoned  private  offering, 
or  a  private  offering  that  follows  a 
withdrawn  registered  offering.  New 
Rule  155  will  facilitate  the  capital- 
raising  process  by  creating  safe  harbors 
designed  specifically  for  tiiese 
8ituations.22 

B.  Non-Exclusive  Safe  Harbors  and 
Schemes  to  Evade 

In  the  public  comments,  we  were 
asked  to  clarify  that  the  proposed 
integration  safe  harbor  conditions 
would  not  be  exclusive.^^  We  have  done 
so  in  the  Preliminary  Note  to  the  rule. 
Regardless  of  whether  an  issuer  is 
relying  on  Ride  155,  the  issuer  also  may 
look  to  the  traditional  five-factor  test  to 
determine  whether  integration  is 
required. 

Similarly,  like  other  safe  harbors,^* 
Rule  155  is  not  available  to  any 
transaction  or  series  of  transactions  that, 
although  in  technical  compliance,  is 
part  of  a  plan  or  scheme  to  evade  the 
registration  requirements  of  the 
Securities  Act.  As  adopted,  the 


'<  For  example.  Rule  502(a)  states  that  offers  and 
sales  made  more  than  six  months  before  the  start 
of,  or  more  than  six  months  after  completion  of,  a 
Regulation  D  offering  will  not  be  integrated  with  the 
Regulation  D  offering,  as  long  as  there  are  no  offers 
and  sales  of  the  same  or  a  similar  class  of  securities 
(other  than  through  employee  benefit  plans)  during 
that  period. 

Other  integration  safe  harbors  are  Rule  147(b)(2) 
ri7  CFR  230.147(b)(2))  (for  exempt  intrastate 
fafferings),  Rule  251(c)  (17  CFR  230.251(c))  (for 
small  offerings  by  non-reporting  issuers  under 
Regulation  A),  and  Rule  701(0  (17  CFR  230.701(f)) 
(for  non-reporting  issuers'  exempt  offerings  to 
employees  and  consultants  under  written 
compensatory  benefit  plans). 

Equity  securities  issued  in  exempt  rights  offerings 
by  foreign  private  issuers  under  Rule  801  (17  CFR 
230.801)  and  securities  issued  in  exempt  exchange 
offers  and  business  combinations  involving  foreign 
private  issuers  under  Rule  801  [17  CFR  230.802]  are 
not  subject  to  integration  with  offerings  exempt 
from  registration  under  other  provisions  of  the 
Securities  Act. 

Offshore  transactions  made  in  compliance  with 
Regulation  S  are  not  integrated  with  registered 
domestic  offerings  or  domestic  offerings  that  satisfy 
the  requirements  for  an  exemption  bom  registration 
imder  the  Securities  Act,  even  if  undertaken 
contemporaneously.  Release  No.  33-6862  (Apr.  24, 
1990) 

"  Rule  155,  like  Rule  152,  does  not  address 
whether  two  or  more  private  offerings  should  be 
integrated  with  each  other.  The  five-factor  test 
continues  to  apply  to  this  question,  as  does  Rule 
502(a)  where  one  or  more  of  the  private  offerings 
relies  on  Regulation  D.  Moreover,  the  amendments 
adopted  today  do  not  address  the  staff's  policy 
position  with  respect  to  concurrent  private  and 
registered  offerings  that  was  articulated  in  Black 
Box,  Inc.  (Jun.  26, 1990)  Q.  3  and  Squadron. 
Ellenoff.  Pleasant  S-  Lehrer  (Feb.  28, 1992). 

"  Letters  of  ABA  and  New  York  City  Bar. 

2*  See,  e.g.,  Preliminary  Note  6  to  Regulation  D, 
<  nd  Preliminary  Note  2  to  Regulation  S. 


Preliminary  Note  to  Rule  155  codifies 
this  principle  as  well.^s 

C.  Rule  155(a)— Definition  of  Private 
Offering 

As  adopted,  the  rule  defines  "private 
offering,"  as  proposed,  as  an 
unregistered  offering  of  securities  that  is 
exempt  from  registration  under  section 
4(2)  or  4(6)  2^  of  the  Securities  Act  or 
Rule  506  of  Regulation  D.^'  This 
definition  applies  for  purposes  of  both 
safe  harbors  under  the  new  rule.  This 
definition  is  specific  to  Rule  155, 
however,  and  does  not  purport  to  define 
the  term  "private  offering"  for  other 
purposes. 

Satisfaction  of  the  Rule  155  non- 
integration  conditions  will  not  assure 
the  availability  of  a  private  offering 
exemption.  A  person  who  claims  an 
exemption  irom  Section  5  of  the 
Securities  Act  has  the  burden  of  proving 
that  the  offering  satisfies  the  conditions 
of  that  exemption.  2* 

Some  commenters  ^s  suggested  that 
we  expand  the  definition  of  "private 
offering"  to  include  state  exemptions 
based  on  the  North  American  Securities 
Administrators  Association,  Inc.  Model 
Accredited  Investor  Exemption.^o  These 
state  exemptions  permit  general 
solicitation  as  long  as  no  sales  are  made 
to  non-accredited  investors.  However, 
we  have  long  construed  general 
solicitation  or  advertising  to  impart  a 
public  character  to  an  offering.  Thus,  we 
do  not  believe  that  general  solicitation 
or  advertising  is  permissible  in  an 
offering  imder  section  4(2).  ^i  Similarly, 
both  section  4(6)  and  Rule  506  expressly 
forbid  general  solicitation  or 
advertising.  32  For  this  reason,  we 
decline  to  expand  the  term  "private 


"  For  example,  the  Rule  155(b)  safe  harbor, 
described  in  Section  D.D  below,  would  not  be 
available  if,  notwithstanding  technical  compliance 
with  the  nile,  the  issuer  attempts  to  register  on  a 
primary  basis  a  transaction  that  in  fact  was 
complete^  privately. 

"Section  4(6)  was  added  to  the  Securities  Act  in 
1980  by  the  Small  Business  Issuers'  Simplification 
Act  of  1980,  §602.  Pub.  L.  No.  96-477,  94  Stat.  2294 
(codified  at  15  U.S.C.  77d(6)).  Section  4(6)  exempts 
a  transaction  that  does  not  exceed  S5  million,  if 
offers  or  sales  are  made  only  to  accredited  investors 
and  other  conditions  are  met. 

"Rule  155(a). 

"Release  No.  33-4552  (Nov.  6, 1962),  and  SEC 
V.  Ralston  Purina  Co.,  346  U.S.  119,  126  (1953). 

*»  Letters  of  North  American  Securities 
Administrators  Association  ("NASAA")  and  Texas 
State  Securities  Board. 

'"This  model  exemption  was  adopted  by  NASAA 
on  April  27,  1997.  NASAA  Rep.  (CCH)  Para.  361. 
It  has  been  adopted,  in  all  or  substantial  part,  by 
25  states.  Blue  Sky  Reporter  (CCH)  Para.  6471. 

"  Release  No.  33-4552  (Nov.  6. 1962). 

^^  Both  Section  4(6)  and  Rule  506  have  other 
conditions  in  addition  to  the  prohibition  of  general 
solicitation  and  advertising. 


offering"  in  Rule  155  in  the  manner 
suggested. 

We  also  decline  to  extend  Rule  155  to 
offerings  exempted  by  Rule  505  of 
Regidation  D,^^  as  some  commenters 
requested.  M  Unlike  Rule  506,  Rule  505 
permits  sales  to  persons  who  are  neither 
accredited  nor  financially 
sophisticated.^^  Because  these  persons 
may  purchase  in  Rule  505  offerings, 
investor  protection  considerations 
weigh  against  including  Rule  505 
offerings  in  the  new  safe  harbors. 3* 

D.  Rule  155(b)— Abandoned  Private 
Offering  Followed  by  a  Registered 
Offering 

An  issuer  that  starts  a  private  offering, 
abandons  it  before  any  securities  are 
sold,  and  then  files  a  registration 
statement  incurs  a  risk  that  the 
registered  offering  could  be  integrated 
with  the  private  offering  under  the  five- 
factor  test.  If  the  offerings  were 
integrated,  the  Commission  or  the  courts 
could  find  a  violation  of  Section  5(c)  by 
virtue  of  the  pre-filing  offers. 

Recognizing  that  an  issuer  may  want 
to  take  advantage  of  rapidly  changing 
market  conditions  to  make  a  registered 
offering  instead  of  completing  a  private 
offering  already  started,  we  proposed  to 
amend  Rule  152  to  add  a  safe  harbor  for 
making  this  switch. ^^  This  proposal, 
which  we  adopt  today  with  some 
modifications  as  Rule  155(b),  enables  an 
issuer  to  abandon  a  private  offering  and 
follow  it  soon  with  a  registered  offering, 
without  integration  concerns. 

As  adopted,  the  conditions  of  Rule 
155(b)  are  as  follows: 

•  No  securities  were  sold  in  the 
private  offering; 

•  The  issuer  and  any  person(s)  acting 
on  its  behalf  terminate  all  offering 
activity  in  the  private  offering  before  the 
issuer  files  the  registration  statement; 

•  Any  prospectus  filed  as  part  of  the 
registration  statement  discloses 
information  about  the  abandoned 
private  offering,  including: 


"  17  CFR  230.505.  Rule  505  provides  an 
exemption  for  offerings  up  to  $5  miUion  within  a 
12-month  period,  if  certain  conditions  are  met.  The 
Commission  created  this  exemption  under  section 
3(b)  of  the  Securities  Act  (15  U.S.C.  77c(b)). 

'■•  Letters  of  Qeary.  Joseph  A.  £rundfest  et  al., 
NAREIT.  NY  City  Bar.  New  York  State  Bar 
Association  ("NY  State  Bar"). 

35  Investors  in  a  Rule  505  offering  who  are  not 
accredited  must  be  limited  to  35.  but  they  need  not 
be  sophisticated. 

3*  Consistent  with  current  staff  interpretations  of 
Rule  152,  the  Rule  ISS  safe  harbors  will  be  available 
for  a  Rule  505  offering  that  also  satisfies  the 
requirements  of  Rule  506  or  Section  4(6).  The 
Immune  Response  Corp.  (Nov.  2, 1987). 

"Proposed  Rule  152(b).  Release  No.  33-7606A. 
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— The  size  and  nature  of  the  private 

offering,^* 
— ^The  date  on  which  the  issuer 

terminated  all  offering  activity  in  the 

private  offering, 
— That  any  offers  to  buy  or  indications 

of  interest  in  the  private  offering  were 

rejected  or  otherwise  not  accepted, 

and 
— That  the  prospectus  delivered  in  the 

registered  offeiing  supersedes  any 

selling  material  used  in  the  private 

offering;  and 

•  The  issuer  does  not  file  the 
registration  statement  until  at  least  30 
calendar  days  after  termination  of  all 
offering  activity  in  the  private  offering 
imless  the  issuer  and  any  person  acting 
on  its  behalf  offered  secxuities  in  the 
private  offering  only  to  persons  who 
were  (or  who  the  issuer  reasonably 
believes  were)  accredited  investors  or 
sophisticated. 

An  issuer  that  relies  on  the  safe 
harbor  must  fully  comply  with  all  of  its 
applicable  conditions,  llie  conditions 
are  designed  to  assure  that  there  is  a 
clean  break  between  the  private  and 
registered  offerings  and  that  persons 
who  were  offered  securities  in  the 
abandoned  private  offering  understand 
this  break  as  they  consider  an 
investment  in  the  registered  offering. 

For  example,  this  safe  harbor  wiL 
aUow  an  issuer  to  switch  to  a  registered 
offering  where,  based  on  the  response  to 
an  offering  that  the  issuer  commenced 
privately,  there  appears  to  be  sufficient 
investor  interest  in  a  registered  offering 
of  the  securities.  3^  This  should  provide 
greater  flexibility  in  matching  securities 
offerings  to  market  conditions,  thereby 
increasing  the  efficiency  of  offerings  and 
providing  investors  with  better 
investment  opportunities. 

The  1998  proposals  included  a 
specific  prohibition  against  general 
solicitation  or  advertising  in  the  private 
offering.  However,  these  practices  are 
not  permitted  under  sections  4(2)  and 
4(6)  and  Rule  506,  and  the  safe  harbor 
is  available  oidy  where  the  private 
offering  satisfies  the  conditions  of  one  of 


these  exemptions.  Consequendy, 
because  the  proposed  prohibition  would 
be  redimdant,  it  is  not  included  in  Rule 
155(b)  as  adopted. 

The  safe  harbor  will  be  available  only 
if  the  issuer  and  any  person  acting  on 
its  behalf  terminate  all  offering  activity 
regarding  the  private  offering  before 
filing  the  registration  statement.  As  a 
further  condition,  the  issuer  may  not  file 
the  registration  statement  sooner  than 
30  days  after  termination  of  all  offering 
activity  in  the  private  offering,  unless 
the  issuer  and  any  person  acting  on  its 
behalf  offered  the  seciurities  privately 
only  to  persons  who  were  (or  who  the 
issuer  reasonably  believes  were) 
accredited  investors  or  sophisticated.*" 
We  believe  that  this  condition  provides 
an  additional  protection  against  the 
possibility  of  issuers  abusing  the  safe 
harbor  with  respect  to  potential 
investors  for  whom  a  registration 
statement,  which  requires  full  and 
balanced  disclosure,  is  particularly 
important. 

As  originally  proposed,  the  rule 
would  have  required  the  issuer  to  notify 
all  private  offerees  that  the  private 
offering  was  abandoned.  The  1998 
proposals  also  would  have  required  the 
issuer  to  inform  all  private  offerees  that 
the  filed  prospectus  supersedes  the 
prior  selling  materials  and  any 
indications  of  interest  in  the  private 
offering  are  considered  rescinded.*' 
Noting  that  only  the  private  offerees 
who  participate  in  the  registered 
offering  need  to  know  this  information, 
commenters  objected  to  notification  to 
all  private  offerees.*^  We  believe  that 
limiting  the  disclosure  provisions  to 
persons  who  participate  in  the 
registered  offering  fuffiUs  the  purpose  of 
the  safe  harbor.  Under  the  safe  harbor  as 
adopted,  the  issuer  will  need  to  disclose 
prominently  the  information  required 
by  the  rule  in  each  prospectus  filed  as 
part  of  the  registration  statement  and 
each  prospectus  delivered  to 
investors.*' 


"  This  disclosure  should  describe  the  amount 
sought  to  be  raised,  the  type  of  securities  oRered 
privately,  and  the  general  purpose  of  the  abandoned 
private  offering. 

'*The  Rule  155(b)  safe  harbor  differs  from  Rule 
254  of  Regulation  A  (17  CFR  230.254),  which  allows 
an  issuer  to  publish  dr  otherwise  disseminate 
materials  designed  to  determine  whether  there  is 
interest  in  a  contemplated  public  offering  exempt 
under  Regulation  A.  Rule  254  materials  must  be 
filed  with  the  Commission  on  or  before  the  date  of 
first  use,  and,  among  other  things,  must  state  that 
no  money  or  other  consideration  is  solicited  or  will 
be  accepted.  In  Release  No.  33-7188  (Jun.  27.  1995) 
(60  FR  35648),  the  Commission  proposed  a  general 
safe  harbor  for  "test  the  waters"  solicitations 
regarding  IPOs.  The  more  comprehensive  1998 
proposals  superseded  that  proposal. 


^The  30-<lay  period  is  analogous  to  Rule  2S4(d), 
under  which  an  issuer  that  has  a  bona  fide  change 
of  intention  may  file  a  registration  statement  if  at 
least  30  calendar  days  have  elapsed  since  the  last 
solicitation  of  interest  for  the  initially  proposed 
Regulation  A  offering. 

<■  As  an  alternative  to  this  disclosure,  the  1998 
proposals  would  have  required  the  issuer  to  file  all 
selling  materials  used  in  the  private  offering  as  part 
of  the  registration  statement.  This  alternative 
condition  is  not  adopted  because,  based  on 
comments  received,  few  issuers  would  have  used  it. 
See  Letters  of  Joesph  A.  Grundfest  et  al.,  and  New 
York  City  Bar. 

*2  Letters  of  ABA,  Fried  Frank,  Joseph  A. 
Grundfest  et  al..  NARETT,  NY  City  Bar,  and  NY 
State  Bar. 

"  Thus,  the  information  must  be  included  in  both 
the  section  10(a)  (15  U.S.C.  77j(a))  final  prospectus 
and  any  section  10  preliminary  "red  herring" 
prospectus  used  in  the  registered  offering. 


The  rule  as  adopted  requires 
disclosure  that  the  prospectus  delivered 
in  the  registered  offering  supersedes  any 
selling  materials  used  in  the  private 
offering.  The  purpose  of  this  provision 
is  to  reduce  confusion  among  investors 
in  the  registered  offering  about  what 
information  they  should  rely  upon  to 
make  their  investment  decision. 
Nevertheless,  issuers  are  reminded  that 
they  may  be  liable  for  any  material 
misstatements  or  omissions  in  the 
private  offering  under  the  antifraud 
provisions  of  the  federal  securities 
laws.** 

Because  we  want  to  prevent  misuse  of 
the  Rule  155(b)  safe  harbor,  we  are 
directing  the  staff  to  monitor  its  use 
carefully.  For  example,  we  expect  that 
the  staff  may  request  supplemental 
information  regarding  the  termination  of 
all  offering  activity  in  the  private 
offering.  In  acting  on  requests  for 
acceleration  of  the  effective  date  of  the 
registration  statement,  we  assume  that 
the  staff  will  consider  carefully  whether 
the  standards  of  the  safe  harbor  are  met. 

E.  Rule  155(c) — Abandoned  Registered 
Offering  Followed  by  a  Private  Offering 

As  discussed  above,  the  use  of  general 
solicitation  or  advertising  to  offer  a 
security  would  defeat  a  claim  to  an 
exemption  from  registration  for  that 
offer  under  section  4(2)  or  4(6)  or  Rule 
506.*'  The  public  character  of  a 
registered  offering  *^  may  raise  a 
question  about  the  validity  of  a  claim  to 
a  private  offering  exemption  even  if  the 
registered  offering  is  abandoned.*' 

Currently,  unless  an  issuer  waits  six 
months  following  withdrawal  of  the 
registration  statement  before  starting  a 
private  offering,  the  five-factor  test 
applies  to  the  question  of  whether  the 
registered  and  private  offerings  should 
be  integrated.**  An  issuer  may  file  a 
registration  statement,  discover 
insufficient  investor  interest  to  proceed 
and  still  need  financing  quickly. 
Recognizing  that  this  presents  legal 
uncertainty,  we  proposed  to  amend  Rule 
152  to  add  a  safe  harbor  from  integration 
to  be  available  in  this  circumstance.*^ 


*•  Seen.  12,  above. 

*'  See  Section  II.C,  above. 

**  See  Letter  of  Fohn  J.  Huber,  Director,  Division 
of  Corporation  Finance  to  Michael  Bradfield, 
General  Counsel,  Board  of  Governors  of  the  Federal 
Reserve  System,  regarding  Bankers  Trust  Company 
(Mar.  16,  1984). 

*'  See  LiUgaUon  Release  No.  10241  (Dec.  19, 
1983)  regarding  SEC  v.  Michael  A,  Traiger,  Traiger 
Energy  Investments  (U.S.D.C.  CD.  Cal.  Civil  Action 
No.  83-2738-LTL  Jpx). 

**  See,  e.g..  Rule  S02(a).  AS  an  interpretive  matter, 
the  staff  traditionally  looks  to  the  six-month  non- 
integration  safe  harbor  of  Regulation  D  even  if  the 
private  offering  does  not  rely  on  Regulation  D  for 
an  exemption. 

«« Proposed  Rule  152(c),  Release  No.  33-7e06A. 
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We  adopt  this  as  Rule  155(c).5o  This  safe 
harbor  should  assist  issuers  by  reducing 
the  financial  risk  of  an  abandoned 
registered  offering. 

The  rule  establishes  the  following 
conditions: 

•  No  securities  were  sold  in  the 
r  Jgistered  offering; 

•  The  issuer  withdraws  the 
registration  statement;  ^^ 

•  The  issuer  and  any  person  acting  on 
its  behalf  do  not  commence  the  private 
offering  earlier  than  30  calendar  days 
after  the  effective  date  of  withdrawal  of 
the  registration  statement; 

•  The  issuer  notifies  each  offeree  in 
the  private  offering  that: 

— The  offering  is  not  registered  imder 
the  Securities  Act, 

— The  securities  will  be  "restricted 
securities"  as  defined  in  Rule  144  and 
cannot  be  resold  without  registration 
unless  an  exemption  is  available, 

■j-Purchasers  do  not  have  the  protection 
of  section  11  '2  of  the  Securities  Act, 
and 

■j-A  registration  statement  for  the 
abandoned  offering  was  filed  and 
withdrawn,  specifying  the  effective 
date  of  the  withdrawal;  and 

•  Any  disclosure  document  used  in 
he  private  offering  discloses  any 
changes  in  the  issuer's  business  or 
financial  condition  that  occiured  after 
the  issuer  filed  the  registration 
statement  that  are  material  to  the 
investment  decision  in  the  private 
offering. 

These  conditions  are  designed  to 
assure  that  the  private  offering  is 
separate  and  distinct  from  the  registered 
offering  and  that  offerees  in  the  private 
offering  are  aware  that  the  legal  benefits 


^The  conditions  of  the  new  safe  harbor  will 
apply  if  the  private  offering  is  commenced  within 
six  months  of  the  effective  date  of  withdrawal  of  the 
retgistration  statement.  If  more  than  six  months 
elapse  between  these  events,  the  issuer  may  avoid 
integration  of  the  offerings  in  reliance  on  traditional 
staff  interpretations.  See  a.  48,  above.  The  issuer 
also  may  look  to  the  five-fector  test. 

"  If  the  issuer  also  filed  a  Form  8-A  (17  CFR 
249.208a)  to  register  the  class  of  securities  under 
section  12  of  the  Exchange  Act  (15  U.S.C.  78(g)) 
concurrently  with  Securities  Act  registration, 
withdrawal  of  the  Securities  Act  registration 
statement  under  Rule  477  will  be  deemed  also  to 
withdraw  the  corresponding  Form  8-A.  In 
situations  where  a  Securities  Act  registration 
statement  is  not  withdrawn  but  the  registered 
offering  is  not  pursued,  the  Form  8-A  would 
remain  pending  under  General  Instruction  A(d)(2) 
of  Form  8-A.  If  the  Form  8-A  is  filed  to  register 
the  class  of  securities  under  section  12(g),  that 
section  provides  that  registration  will  become 
effective  automatically  60  days  after  filing  with  the 
Commission.  If  the  Form  8-A  is  filed  to  register  the 
class  of  securities  under  section  12(b),  section  12(d) 
provides  that  registration  will  become  effective  30 
days  after  exchange  authorities  certify  to  the 
Commission  that  the  security  has  been  approved  by 
the  exchange  for  listing  and  registration. 

"  15  U.S.C.  §  77k. 


and  protections  in  the  private  offering 
differ  from  those  in  the  registered 
offering.  Under  Rule  155(c),  the  issuer 
will  need  to  withdraw  the  registration 
statement  in  reliance  on  amended  Rule 
477  53  before  the  issuer  or  any  person 
acting  on  its  behalf  offers  or  sells  the 
securities  privately.  The  requirement 
that  no  securities  were  sold  in  the 
registered  offering  will  not  be  satisfied 
if  the  issuer,  or  any  person  acting  on  its 
behalf,  received  any  money  or  other 
offering  consideration  for  the  securities. 
Placing  funds  in  escrow  will  not  avoid 
this  prohibition.'* 

To  avoid  confusion  between  the 
offerings,  offerees  in  the  private  offering 
will  need  to  know  information  regarding 
abandonment  of  the  registered  offering 
and  legal  consequences  related  to 
purchasing  in  an  unregistered  offering. 
These  consequences  are  that  the 
securities  are  restricted  and  purchasers 
do  not  have  the  protection  of  Section  11. 
As  proposed,  the  issuer  woidd  have 
been  required  to  provide  this 
information  and  notice  that  the  offering 
is  not  registered  only  to  purchasers  in 
the  private  offering.  Upon  further 
consideration,  because  all  of  this 
information  is  significant  to  an 
investment  decision,  we  include  in  the 
safe  harbor  a  requirement  that  the  issuer 
make  this  disclosure  to  each  offeree  in 
the  private  offering.  We  also  have  added 
a  requirement  that  any  disclosure 
document  used  in  the  private  offering 
discloses  any  changes  in  the  issuer's 
business  or  financial  condition  that 
occurred  after  the  issuer  filed  the 
registration  statement  that  are  material 
to  the  investment  decision  in  the  private 
offering.  This  requirement  reduces 
concerns  that  private  offerees  will  be 
influenced  by  outdated  disclosiu«  in  the 
prospectus  filed  as  part  of  the 
registration  statement. 

We  believe  that  ordinarily  an  issuer 
would  not  be  inclined  to  incur  the  costs 
of  preparing  and  filing  a  registration 
statement  with  the  intention  to 
withdraw  it  later  and  commence  a 
private  offering.  Nevertheless,  we  wish 
to  assure  that  issuers  do  not  use  this 
integration  safe  harbor  merely  as  a 
mechanism  to  avoid  the  private  offering 
prohibition  on  general  solicitation  and 
advertising.  At  the  time  the  private 
offering  is  made,  in  order  to  establish 
the  availability  of  a  private  offering 
exemption,  the  issuer  or  any  person 


"  See  Section  m,  below,  describing  amendments 
to  Securities  Act  Rule  477. 

"  Under  section  5(a)(1),  it  is  illegal  to  enter  into 
a  contract  of  sale  for  a  security  before  the  effective 
date  of  the  registration  statement.  The  pre-effective 
receipt  of  investors'  funds,  or  the  segregation  of 
those  funds  into  an  escrow  account,  is  presumptive 
evidence  of  an  illegal  pre-effective  contract  of  sale. 


acting  on  its  behalf  must  be  able  to 
demonstrate  that  the  private  offering 
does  not  involve  a  general  solicitation  or 
advertising.  Use  of  the  registered 
offering  to  generate  publicity  for  the 
purpose  of  soliciting  purchasers  for  the 
private  offering  would  be  considered  a 
plan  or  scheme  to  evade  the  registration 
requirements  of  the  Securities  Act.*' 

The  30-day  waiting  period  is  designed 
to  reduce  concerns  regarding  the 
validity  of  the  issuer's  claimed  reliance 
on  a  private  offering  exemption.  The  30- 
day  waiting  period,  together  with  the 
disclosure  applicable  to  offerees  in  the 
private  offering,  should  assure  that 
investors  do  not  confuse  the  investment 
decision  they  are  making  in  the  private 
offering  with  the  decision  that  they 
previously  considered  in  the  registered 
offering. 

The  1998  proposals  included  an 
alternative  provision  that  woiUd  have 
permitted  the  private  offering  to  start 
within  30  days  after  the  registration 
statement  was  withdrawn.  This 
alternative  would  have  required  the 
issuer  and  other  sellers  to  agree  that 
liability  under  Securities  Act  sections 
11  and  12(a)(2)  '^  would  apply  in  the 
private  offering.'^  Commenters  objected 
to  the  conditions  of  this  alternative.'* 
Based  on  public  comment  and  our  own 
analysis,  we  have  decided  not  to  adopt 
this  alternative  condition.  If  the  issuer 
(or  any  person  acting  on  its  behalf)  first 
offers  the  securities  privately  within  30 
days  following  withdrawal  of  the 
registration  statement,  the  safe  harbor 
will  not  be  available.  Instead,  traditional 
integration  analyses,  including  the  five- 
factor  test,  would  determine  whether 
the  registered  offering  and  the  private 
offering  should  be  integrated. 

m.  Rule  477— Registration  Statement 
Withdrawal 

Rule  477  permits  an  issuer  to 
withdraw  a  registration  statement,  or 
any  amendment  or  exhibit  to  a 
registration  statement,  if  the 
Commission  finds  withdrawal  to  be 
consistent  with  the  public  interest  and 
the  protection  of  investors  and  grants  its 
consent. '8  The  amendments  adopted 
today  will  facilitate  this  process. 


*'  See  Preliminary  Note  to  Rule  155. 

M 15  U.S.C  77i. 

"  Specifically,  the  1998  proposals  for  sellers' 
section  1 1  liability  to  investors  who  purchased  in 
the  private  offering  during  the  30  days  following 
withdrawal  of  the  registration  statement.  The  1998 
proposals  also  provided  for  sellers'  section  12(a)(2) 
liability  to  private  offering  investors  who  purchased 
after  the  30  days  had  passed,  if  there  were 
purchasers  during  the  first  30  days. 

**  Letters  of  ABA,  Qeary,  Joseph  A.  Grundfest  et 
al..  Morgan  Stanley  Dean  Witter,  NY  City  Bar,  and 
NY  State  Bar. 

"Rule  477(a). 
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Specifically,  an  application  for 
withdrawal  of  an  entire  registration 
statement  made  before  the  registration 
statement  becomes  effective  will  be 
deemed  granted  upon  filing  unless, 
within  15  calendar  days  after  the  issuer 
files  the  application,  the  Commission 
notifies  the  issuer  that  the  application 
will  not  be  granted.^"  This  will  expedite 
the  use  of  Rule  155(c)  to  switch  from  an 
abcmdoned  registered  offering  to  a 
private  offering  and  will  provide 
predictability  in  most  cases.  Any 
application  for  withdrawal  following 
effectiveness  or  application  for 
withdrawal  of  less  than  an  entire 
registration  statement  will  continue  to 
require  affirmative  Commission 
consent.^' 

In  all  cases,  the  registrant  must  sign 
the  application  for  withdrawal  and  state 
fully  in  it  the  grounds  on  which 
withdrawal  is  requested.  The  registrant 
must  include  in  the  application  a 
statement  that  no  seciuities  were  sold  in 
the  offering.  If  withdrawal  is  sought  in 
anticipation  of  using  the  registered-to- 
private  safe  harbor  of  Rule  155(c),  the 
registrant  also  should  include  in  the 
application  a  statement  that  it  may 
undertake  a  subsequent  private  ofiPering 
relying  on  that  safe  harbor. ^^ 

As  is  the  case  today,  the  amended  rule 
also  provides  that  any  withdrawn 
document  remains  in  the  Commission's 
public  files,  as  does  the  related  request 
for  withdrawal.^3  Documents  filed  on 
EDGAR  will  remain  posted  on  the 


»Rule  477(b).  The  1998  proposals  included  a 
proposed  amendment  to  Rule  477(b)  providing 
automatic  effectiveness  upon  filing  of  any 
application  to  withdraw  an  entire  registration 
statement  that  had  not  yet  become  effective.  Upon 
further  consideration,  we  believe  that  there  are 
circumstances,  such  as  where  the  Division  of 
Enforcement  has  commenced  an  investigation  with 
respect  to  the  pending  registration  statement,  in 
which  investor  protection  concerns  outweigh  the 
convenience  to  an  issuer  of  a  withdrawal 
application's  immediate  effectiveness.  The  rule  as 
adopted  balances  these  concerns  by  providing  the 
Commission  a  limited  period  of  time  to  notify  the 
issuer  that  withdrawal  of  the  registration  statement 
will  not  be  granted. 

"'  An  issuer  may  withdraw  a  registration 
statement  under  Rule  477  before  effectiveness,  or 
after  effectiveness  before  any  sale  is  made.  Under 
section  5(a)  of  the  Securities  Act.  securities  may  be 
sold  in  a  registered  offering  following  effectiveness 
of  the  registration  statement.  Due  to  the  staffs 
greater  need  to  verify  that  no  securities  were  sold, 
amended  Rule  477  does  not  provide  for  automatic 
effectiveness  of  any  withdrawal  application  made 
after  the  registration  statement  became  effective. 
However,  the  staff  will  consider  these  applications 
promptly. 

"^Rule  477(c).  This  statement  should  not  include 
any  information  regarding  the  proposed  terms  of  the 
private  offering  to  avoid  the  possibility  of  a  general 
solicitation.  Providing  this  statement  under  Rule 
477(c)  is  not  a  condition  of  the  Rule  155(c)  safe 
harbor,  although  Rule  lS5(c)(2)  requires  the  issuer 
to  withdraw  the  registration  statement  imder  Rule 
477. 

"Rule  477(d). 


EDGAR  website.  The  Rule  477 
amendments  adopted  today  do  not 
affect  the  Commission's  authority  to 
bring  an  enforcement  action  against  a 
registrant  with  respect  to  the  content  of 
a  withdrawn  registration  statement. 

IV.  The  Ofi^t  of  Filing  Fees  and  Other 
Technical  Changes 

In  1995,  we  expanded  Ride  429^  to 
provide  a  mechanism  for  issuers  to 
offset  the  payment  of  a  registration 
statement  filing  fee  with  fees  that  they 
previously  paid  for  an  earlier  filed 
registration  statement.^^  The  amount 
available  for  use  as  an  offset  imder  Rule 
429  equals  the  portion  of  the  filing  fee 
previously  paid  that  is  associated  with 
any  imsold  securities  of  the  same  class 
registered  on  an  earlier  registration 
statement.^  Once  a  filing  fee  has  been 
used  as  an  offset,  those  unsold  seciuities 
on  the  earlier  registration  statement  are 
deemed  deregistered.^^  This  practice 
has  benefited  many  issuers. 

Rule  429,  however,  also  provides  for 
the  use  of  a  combined  prospectus  for 
midtiple  offerings.  Because  the  pairing 
of  fee  offset  procedures  and  combined 
prospectus  procedures  in  the  same  rule 
sometimes  results  in  confusion  as  to 
when  fee  offset  is  available,  we 
proposed  to  move  the  fee  offset 
procedures  into  Rule  457,  which 
addresses  fee  computation.  We  also 
proposed  to  allow  an  issuer  to  offset 
filing  fees  in  the  same  maimer  when  it 
withdraws  a  registration  statement.  We 
now  adopt  these  proposals.^^ 

As  adopted,  the  amendment  requires 
any  fee  offset  to  occtu-  within  five  years 
of  the  initial  filing  date  of  the  earlier 
registration  statement.  ^^  The 


"  17  CTR.  230.429. 

•>  Release  No.  33-7168  (May  11,  1995)  (60  FR 
26604].  The  staff  also  has  permitted  fee  offset 
between  issuers  and  their  wholly-owned 
subsidiaries  with  no  independent  operations. 

""The  staff  has  permitted  an  issuer  to  apply  the 
offset  to  different  classes  of  securities  if  the  issuer 
is  eligible  to  file  an  unallocated  shelf  registration 
statement. 

"'  When  filing  fees  have  been  transferred  to  a  new 
registration  statement,  a  post-effective  amendment 
is  necessary  to  deregister  unsold  shares  on  the 
original  registration  statement  only  if  the  original 
registration  statement  was  filed  on  Form  S-8.  Ropes 
frGroy(Oct.  30, 1997). 

"*  The  amended  fee  ofEset  procedures  will  apply 
whether  the  registration  statement  is  withdrawn 
under  Rule  477  before  effectiveness,  or  after 
effectiveness  before  any  sale  is  made.  If  any 
securities  have  been  sold  under  the  registration 
statement  following  effectiveness,  the  issuer  may 
not  withdraw  the  registration  statement.  However, 
the  issuer  may  post-effectively  amend  the 
registration  statement  to  deregister  the  remaining 
unsold  securities.  As  proposed  and  adopted,  the 
Rule  457  amendment  does  not  permit  fee  ofbet 
from  unsold  shares  that  were  deregistered  before 
the  new  registration  statement  is  filed. 

"*  As  proposed,  a  fee  offset  would  have  been 
pennitted  within  five  years  of  the  completion  or 


amendment  also  describes  how  the 
offset  will  be  computed.  Specifically, 
the  aggregate  total  dollar  amount  of  the 
filing  fee  associated  with  the  unsold 
registered  securities  may  be  offset 
against  the  total  filing  fee  due  for  a 
subsequent  registration  statement  or 
registration  statements.  This  will  be  the 
case  whether  the  original  filing  fee  was 
computed  based  on  Rule  457(a)  or  Rule 
457(o). 

The  1998  proposals  also  would  have 
required  the  subsequent  registration 
statement(s)  to  be  filed  by  die  same 
registrant  or  its  wholly-owned 
subsidiary.  However,  as  a  policy  matter 
we  believe  that  the  benefits  of  filing  fee 
offsets  should  apply  across  broader 
categories  of  registrants  that  control,  or 
are  controlled  by,  the  original  registrant. 
As  adopted,  this  amendment  permits 
the  subsequent  registration  statement(s) 
to  be  filed  by  the  same  registrant,^"  its 
majority-owned  subsidiary,  or  a  parent 
that  owns  more  than  50  percent  of  the 
original  registrant's  outstanding  voting 
securities.^^  The  issuer  will  need  to  add 
a  note  to  the  "Calculation  of 
Registration  Fee"  table  in  the 
subsequent  registration  statement(s) 
explaining  the  fee  offset  similar  to  the 
note  currenUy  required  by  Rule  429. 

As  proposed,  we  also  amend  Rule  457 
to  codify  the  following  staff 
interpretations: 

•  u  a  filing  fee  is  paid  for  the 
registration  of  an  offering  and  the  same 
registration  statement  also  covers  the 
resale  of  the  securities,  no  additional 
filing  fee  is  required  to  be  paid  for  the 
resale;  ^^  and 

•  Payment  of  a  filing  fee  is  not 
required  for  the  registration  of  an 
indeterminate  amount  of  securities  to  be 
offered  solely  for  market-making 
purposes  by  an  affiliate  of  the  issuer.  ^^ 
Finally,  we  also  amend  Ride  457  as 
proposed  to  clarify  that  the  registration 
fee  may  be  calculated  on  the  basis  of  the 
maximum  aggregate  offering  price  of  the 
securities,  without  regard  to  whether  the 
securities  are  offered  by  the  issuer  or 
selling  shareholders.'* 


termination  of  the  offering  registered  in  the  earlier 
registration  statement.  However,  because  this  is  not 
a  date  that  is  publicly  available  and  companies 
some.times  wait  a  considerable  period  before 
withdrawing  a  registration  statement,  we  concluded 
that  the  initial  filing  date  of  the  earlier  registration 
statement  would  be  a  better  benchmark. 

'»  For  this  purpose,  a  successor  issuer  that 
satisfies  the  conditions  of  Securities  Act  Rule  405 
[17  CFR  230.405)  will  be  considered  the  same 
registrant. 

"  Rule  457(p). 

"Rule  457(f)(5). 

"Rule457(q). 

'*  Rule  457(o).  This  amendment  does  not  affect 
the  obligation  to  disclose  outside  the  calculation  of 
fee  table  the  amount  of  seciuities  offered  for  the 
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V.  Transition 

Rule  155  and  all  of  the  amendments 
adopted  today  become  effective  March 
7,  2001.  However,  to  the  extent  that  the 
Rule  457  amendments  codify  current 
staff  interpretive  positions,  tiiose 
positions  continue  to  be  valid  before  the 
effective  date. 

The  Rule  155  integration  safe  harbors 
will  be  available  to  private  offerings  that 
are  abandoned  and  registered  offerings 
for  which  the  registration  statements  are 
withdrawn  on  or  after  the  effective  date. 
In  addition,  an  issuer  may  rely  on  Rule 
155(b)  to  file  a  registration  statement  on 
or  after  the  effective  date  for  an  offering 
that  follows  a  private  offering 
abandoned  before  the  effective  date. 
Similarly,  an  issuer  may  rely  on  Rule 
155(c)  on  or  after  the  effective  date  to 
commence  a  private  offering  that 
follows  a  registered  offering  withdrawn 
before  the  effective  date. 

VI.  Paperwork  Reduction  Act  Analysis 

Certain  provisions  of  RUle  155  and 
amended  Rule  477  contain  "collection 
of  information"  requirements  within  the 
meaning  of  the  Paperwork  Reduction 
Act  of  1995  ("PRA").75  The  Commission 
will  submit  the  collection  of 
information  requirements  contained  in 
these  rules  to  the  Office  of  Management 
and  Budget  for  review  in  accordance 
with  44  U.S.C.  3507(d)  and  5  CFR 
1320.11.'^  An  agency  may  not  conduct 
or  sponsor,  and  a  person  is  not  required 
to  respond  to,  a  collection  of 
information  unless  the  agency  displays 
a  valid  OMB  control  number. '^ 

Rule  155(b)  provides  a  safe  harbor 
from  integration  where  an  abandoned 
private  offering  is  followed  by  a 
registered  offering  if  specified 
conditions  are  satisfied.  One  of  these 
conditions  is  that  the  Section  10(a)  final 
prospectus  and  any  Section  10 
preliminary  prospectus  used  in  the 
registered  offering  disclose  certain 


account  of  each  selling  security  holder,  consistent 
with  the  requirements  of  Item  507  of  Regulations  S- 
B  and  S-K  (17  CFR  228.507  and  229.507).  This 
amendment  also  does  not  change  the  staff's 
interpretation  that  secondary  offerings  under 
General  Instruction  I.B.3  to  Form  S-3  may  not  be 
included  among  securities  registered  on  an 
unallocated  basis  in  a  Rule  415  offering.  Securities 
offered  by  selling  shareholders  may  be  registered  on 
the  same  registration  statement  as  an  unallocated 
shelf  offering,  but  a  separate  section  in  the  fee  table 
must  be  included  for  the  selling  shareholders.  That 
section  lists  the  cl8ss(es)  of  securities  registered  and 
allocates  a  dollar  amount  to  each  class.  The  Item 
507  disclosure  is  included  in  the  prospectus  at  the 
time  of  effectiveness. 

"  44  U.S.C.  3501-3520. 

^Titles  for  the  collecitons  of  information  are: 
"Securities  Act  Rule  155";  and  "Securities  Act  Rule 
477".  We  have  requested  OMB  control  numbers  for 
rules  155  and  477. 

"44  U.S.C.  3506(c)(l)(B)(v). 


information  about  the  abandoned 
private  offering,  so  that  the  registered 
offering  is  not  confused  with  the  private 
offering.  Preparing  and  sending  the 
required  information  in  a  prospectus  is 
a  collection  of  information.  We  estimate 
that  including  this  information  in  the 
prospectus  will  add  one  burden  hour  to 
the  total  burden  hours  applicable  to  the 
registration  statement. 

Rule  155(c)  provides  a  safe  harbor 
from  integration  where  an  abandoned 
registered  offering  is  followed  by  a 
private  offering.  The  conditions  for  this 
safe  harbor  require,  among  other  things, 
that  the  issuer  notify  each  offeree  in  the 
private  offering  that  the  registration 
statement  for  the  abandoned  offering 
was  withdrawn,  specifying  the  effective 
date  of  the  v«thdrawal.  The  issuer  also 
must  notify  each  offeree  in  the  private 
offering  that  the  offering  is  not 
registered,  the  securities  are 
"restricted,"  and  purchasers  in  the 
private  offering  do  not  have  the 
protection  of  Section  1 1 .  These 
conditions  are  designed  to  assure  that 
the  private  offering  is  not  confused  with 
the  registered  offering.  Preparing  and 
delivering  this  notification  involves  a 
collection  of  information.  We  estimate 
that  this  will  add  one  burden  hour  with 
respect  to  each  private  offering  that 
relies  on  the  safe  harbor.'^ 

To  avoid  confusion  between  the 
offerings.  Rule  155(c)  also  requires  any 
disclosure  document  used  in  the  private 
offering  to  disclose  any  changes  in  the 
issuer's  business  or  financial  condition 
that  occurred  after  the  issuer  filed  the 
registration  statement  that  are  material 
to  the  investment  decision  in  the  private 
offering.  Unlike  the  other  Rule  155 
disclosure  requirements  described 
above,  which  always  apply,  this 
requirement  will  not  necessarily  apply 
to  all  private  offerings  that  rely  on  Rule 
155(c)  and  may  require  more  disclosure 
in  some  cases  than  others  where  it  does 
apply.  Taking  these  variables  into 
consideration,  we  estimate  that  this 
requirement  will  add  six  burden  hours 
with  respect  to  each  private  offering  that 
relies  on  the  safe  harbor. 

If  an  issuer  withdraws  a  registration 
statement  in  anticipation  of  reliance  on 
Rule  155(c),  amended  Rule  477  provides 
for  the  issuer  to  include  in  the 
withdrawal  application  a  statement  that 
the  registrant  may  undertake  a 
subsequent  private  offering  in  reliance 
on  Rule  155(c).  This  condition  will 
permit  the  Commission  and  the  public 
to  know  when  an  issuer  relies  on  Rule 


155(c).  We  estimate  that  the  collection 
of  this  information  wiU  add  one  burden 
hour  to  a  vdthdrawal  application. 

Of  the  registration  statements  filed 
during  the  five-year  period  from  January 
1, 1995  to  December  31,  1999,  issuers 
withdrew  851  Securities  Act  registration 
statements.  These  vnthdrawals  may  not 
necessarily  have  been  followed  by 
private  offerings.  We  expect 
nevertheless  that  the  number  of 
withdrawals  may  increase,  based  on  the 
availability  of  new  Rule  155  and 
amendments  to  Rule  477.  We  do  not 
have  comparable  information  as  to  the 
number  of  private  offerings  that  were 
abandoned.  However,  we  believe  it  is 
reasonable  to  assume  that  this  number 
may  approximate  the  number  of 
wiUidrawn  registration  statements,  and 
also  may  increase  based  on  the 
availability  of  new  Rule  155. 

Assuming  that  on  an  annual  basis 
issuers  rely  on  Rule  155(b)  for  300 
abandoned  private  offerings  and  rely  on 
Rule  155(c)  for  300  abandoned 
registered  offerings,  the  total  associated 
additional  burden  will  be  2400  hours.'^ 
Of  the  2400  hours,  we  estimate  that  50% 
(1200  internal  burden  hours)  will  be 
attributable  to  corporate  staff,  and  50% 
(1200  hours)  will  be  attributable  to 
external  professionals  retained  by  the 
issuers.  "The  estimated  cost  of  the 
external  professional  help  is  $210,000 
(1200x$175).»o 

Also  assiuning  that  on  an  annual  basis 
issuers  rely  on  amended  Rule  477  for 
300  abandoned  registered  offerings,  the 
total  associated  additional  burden  will 
be  300  hours.  We  estimate  that  all  300 
burden  hours  will  be  attributable  to 
corporate  staff,  and  no  external 
professional  costs  will  be  incurred  in 
connection  with  this  disclosure. 

The  information  collection 
requirements  imposed  by  Rule  155  and 
amended  Rule  477  is  mandatory  only 
for  those  issuers  that  choose  to  rely  on 
the  Rule  155  safe  harbors  finm 
integration.  Issuers  that  decide  not  to 
obtain  the  rule's  safe  harbor  benefits  are 
not  required  to  respond.  There  is  no 
mandatory  retention  period  for  the 
information  disclosed.  Responses  to  the 
collection  of  information  with  respect  to 
Rule  155(b)  and  Rule  477,  which  will  be 


'"In  this  regard,  we  note  that  a  private  offerings 
issuers  typically  advise  offerees  of  the  legal 
consequences  related  to  purchasing  in  an 
unregistered  offering. 


'^  Three  hundred  hours  are  atributable  to  the  new 
registration  statement  disclosure,  another  300  hours 
are  attributable  to  the  notification  requirement  in 
private  offerings,  and  1800  hours  are  attributable  to 
disclosure  in  the  private  offering  docimients  of 
changes  in  the  issuer's  business  or  financial 
condition  that  are  material  to  the  investment 
decision  in  the  private  offering. 

"°  We  used  an  estimated  hourly  rate  of  S175.00  to 
determine  the  estimated  cost  to  the  respondent  of 
the  disclosure  prepared  by  outside  counsel.  We 
arrived  at  that  hourly  rate  estimate  after  consulting 
with  several  private  law  firms. 
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filed  with  the  Commission,  will  not  be 
kept  confidential.  Responses  to  the 
collection  of  infonnation  with  respect  to 
Rule  155(c)  will  not  be  filed  with  the 
Commission. 

Pursuant  to  44  U.S.C.  3506(c){2){B), 
the  Conunission  solicits  comments  to: 
(i)  Evaluate  whether  the  information 
collected  pursuant  to  new  Rule  155  and 
revised  Rule  477  is  necessary  for  the 
proper  performance  of  the  functions  of 
the  agency,  including  whether  the 
information  will  have  practical  utility; 
(ii)  evaluate  the  accuracy  of  the 
Commission's  estimate  of  the  burden  of 
the  proposed  collection  of  information; 
(iii)  determine  whether  there  are  ways 
to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (iv)  evaluate  whether 
there  are  ways  to  minimize  the  biuden 
of  collection  on  those  who  are  to 
respond,  including  through  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Persons  desiring  to  submit  conunents 
on  the  collection  of  information 
requirements  should  direct  them  to  the 
Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  the 
Secimties  and  Exchange  Commission, 
Ofiice  of  Information  and  Regulatory 
A^irs,  Washington,  D.C.  20503,  and 
should  also  send  a  copy  of  their 
comments  to  Jonathan  G.  Katz, 
Secretary,  Seciuities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington.  D.C.  20549  with  reference 
to  File  No.  S7-30-98.  Requests  for 
materials  submitted  to  OMB  by  the 
Commission  with  regard  to  this 
collection  of  information  should  be  in 
writing,  refer  to  File  No.  87-30-98,  and 
be  submitted  to  the  Securities  and 
Exchange  Commission,  Records 
Management,  Office  of  Filings  and 
Information  Services.  OMB  is  required 
to  make  a  decision  concerning  the 
collections  of  information  between  30 
and  60  days  after  publication,  so  a 
comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication. 

Vn.  Consideration  of  Costs  and  Benefits 

As  an  aid  to  evaluate  the  costs  and 
benefits  of  our  proposals,  v/e  requested 
the  views  of  the  public  and  other 
supporting  information.  Commenters 
who  addressed  costs  said  that  the 
proposed  safe  harbors  for  switching 
from  private  to  registered  offerings  and 
vice  versa  would  reduce  costs,*'  noting 
particularly  that  companies  would  be 
able  to  consider  investor  interest  before 


•'  Letters  of  Investment  Company  Institute, 
national  Venture  Capital  Association,  and  TIAA- 
CREF. 


deciding  to  expend  resoiuces  to  conduct 
a  registered  offering.s^  The  rules  and 
amendments  adopted  today  are 
designed  to  modernize  and  improve  the 
Conunission's  regulatory  system  for 
offerings  under  the  Securities  Act, 
enhancing  the  efficiency  of  the  offering 
process  without  diminishing  investor 
protection. 

The  new  rule  and  amendments  will 
increase  all  issuers'  flexibility  to  raise 
capital  in  different  ways  and  will  reduce 
the  costs  of  raising  capital  because 
issuers  will  be  able  to  adapt  their 
financing  plans  more  easily  to 
prevailing  market  conditions.  These 
benefits  are  difficiUt  to  quantify. 
Moreover,  because  the  Commission 
generally  does  not  regulate  the  private 
offering  of  securities,  it  is  particularly 
difficult  to  estimate  the  impact  of  these 
rules.  Ride  155(b)  will  allow  an  issuer 
that  starts  a  private  offering  to  switch  to 
a  registered  offering  if  investor  interest 
is  substantial.  Rule  155(c)  will  allow  an 
issuer  to  abandon  a  registered  offering, 
for  example  if  investors  show  litUe 
interest,  and  instead  proceed  with  a 
private  offering.  In  either  case,  the 
issuer  may  be  able  to  make  the  change 
more  rapidly  and  with  greater  legal 
certainty  than  under  current  regulations 
and  staff  interpretations.  Ride  155  will 
enable  issuers  more  easily  to  avoid 
incurring  the  significant  expense  of 
filing  a  registration  statement,  only  to 
discover  later  that  a  registered  offering 
cannot  be  completed.  This  flexibility 
shoidd  be  particiUarly  beneficial  to 
small  business  issuers,  for  whom  the 
costs  of  a  registered  offering  typically 
represent  a  greater  proportion  of 
resources  and  thus  greater  risk. 

Satisfaction  of  each  safe  harbor's 
conditions  will  require  issuers  to  incur 
modest  additional  costs  to  disclose 
information  about  the  abandoned 
offering.  For  example,  under  Rule  155(b) 
there  will  be  the  cost  of  disclosure  to 
include  in  each  prospectus  used  in  the 
registered  offering  specified  information 
concerning  the  private  offering  and  its 
abandonment.  If  the  issuer  seeks  to  file 
the  registration  statement  sooner  than 
30  calendar  days  after  termination  of  all 
offering  activity  in  the  private  offering, 
further  costs  may  be  inciured  to 
establish  or  obtain  legal  advice  that 
securities  were  offered  in  the  private 
offering  only  to  persons  who  were  (or 
who  the  issuer  reasonably  believes 
were)  "accredited"  or  "sophisticated." 
Under  Ride  155(c),  costs  will  be 
incurred  to  withdraw  the  registration 
statement  before  effectiveness  and  to 
provide  each  offeree  in  the  private 
offering  specified  information  regarding 


•*  Letter  of  National  Venttire  Capital  Association. 


abandonment  of  the  registered  offering 
and  legal  consequences  related  to 
purchasing  in  an  imregistered  offering. 
In  some  cases,  further  costs  may  be 
incurred  to  disclose  in  any  disclosure 
document  used  in  the  private  offering 
any  changes  in  the  issuer's  business  or 
financial  condition  that  occiured  after 
the  issuer  filed  the  registration 
statement  that  are  material  to  the 
investment  decision  in  the  private 
offering. 

By  making  withdrawal  of  a 
registration  statement  before 
effectiveness  automatic,  the 
amendments  to  Ride  477  will  facilitate 
reliance  on  Rule  155(c)  by  eliminating 
administrative  delays  that  can  result  in 
increased  costs  to  issuers.  Together  with 
the  integration  safe  harbor  of  Rule 
155(c),  amended  Rule  477  will  allow 
issuers  to  access  private  markets  more 
rapidly  if  an  attempted  registered 
offering  is  abandoned.  If  reliance  on 
Ride  155(c)  is  anticipated,  amended 
Rule  477  requires  an  issuer  to  incur 
modest  additional  costs  to  state  that  the 
issuer  may  undertake  a  subsequent 
private  offering  in  reliance  on  that  rule. 

Under  the  amendments  to  Rule  457, 
the  filing  fee  paid  for  a  withdrawn 
registration  statement  will  be  avaUable 
to  the  issuer  for  use  with  futiue 
registration  statements  for  up  to  five 
years.  This  amendment  further  reduces 
the  financial  risk  of  an  abandoned 
registered  offering.  Of  the  registration 
statements  filed  during  the  five-year 
period  from  January  1, 1995  to 
December  31, 1999,  issuers  withdrew 
851  Securities  Act  registration 
statements.  The  aggregate  filing  fees 
paid  for  these  851  registration 
statements  was  $19,540,257.  The 
average  filing  fee  paid  for  each 
registration  statement  was  $22,962;  the 
median  filing  fee  was  $13,646. 

The  ability  to  offset  filing  fees 
associated  with  a  withdrawn 
registration  statement  against  filing  fees 
due  for  a  later  registration  statement  on 
the  terms  provided  by  amended  Rule 
457  could  represent  substantial  cost 
savings  to  qualifying  issuers.  A 
majority-ovirned  subsidiary  of  the 
original  registrant  or  a  parent  that  owns 
more  than  50  percent  of  the  original 
registrant's  voting  securities  will  also  be 
able  to  offset  filing  fees  paid  with 
respect  to  unsold  securities  against 
filing  fees  due  for  a  later  registration 
statement,  resulting  in  additional 
potential  cost  savings. 

Other  amendments  to  Rule  457, 
codifying  that  no  filing  fee  is  required 
to  register  secimties  offered  solely  for 
market-making  purpbses  by  an  affiliate 
and  no  separate  filing  fee  is  required  to 
register  a  resale  in  tandem  with  the 
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registered  offering  of  securities  for 
which  a  filing  fee  was  paid,  such  as  a 
business  combination  transaction,  keep 
costs  low  and  provide  benefits.  None  of 
the  amendments  to  Rule  457  will 
require  an  issuer  to  incur  any  new  costs. 

Vm.  Promotion  of  Efficiency, 
Competition  and  Capital  Formation 

Section  2(b)  of  the  Securities  Act 
requires  the  Commission,  when 
engaging  in  rulemaking  that  requires  it 
to  consider  or  determine  whether  an 
action  is  necessary  or  appropriate  in  the 
public  interest,  to  consider,  in  addition 
to  the  protection  of  investors,  whether 
the  action  will  promote  efficiency, 
competition,  and  capital  formation.*^ 

New  Rule  155,  as  well  as  the 
amendments  to  Rules  429,  457  and  477, 
will  enable  issuers  to  decrease  many  of 
the  costs  of  abandoned  offerings  and 
accelerate  their  ability  to  obtain 
financing  in  new  offerings.  This  should 
promote  efficiency  and  capital 
formation. 

To  the  extent  that  the  new  and 
amended  rules  operate  to  lower  the  cost 
of  raising  capital  in  the  United  States, 
they  should  enhance  the 
competitiveness  of  issuers  that  raise 
capital  in  U.S.  capital  markets.  We 
believe  that  the  new  and  amended  rules, 
by  reducing  the  financial  risk  of  an 
abandoned  registered  offering,  will 
reduce  competitive  disadvantages  home 
by  small  business  issuers,  for  whom  the 
costs  of  a  registered  offering  typically 
represent  a  greater  proportion  of 
resources.  "The  new  rule  and 
amendments  make  it  easier  for  issuers  to 
enter  private  markets  after  abandoning  a 
registered  offering,  without  sacrificing 
existing  investor  protections. 

IX.  Final  Regulatory  Flexibility 
Analysis 

We  prepared  this  Final  Regulatory 
Flexibility  Analysis  under  5  U.S.C. 
§  604  regarding  the  new  rule  and 
amendments  adopted  today. 

A .  Need  for  Rulemaking 

The  purpose  of  Rule  155  and  the 
amendments  is  to  modernize, 
rationalize,  and  clarify  the 
Commission's  regulatory  system  for 
offerings  under  the  Securities  Act.  In 
particular.  Rule  155  is  intended  to 
provide  greater  certainty  regarding  the 
integration  of  private  and  registered 
offerings,  and  to  facilitate  changing  an 
offering  from  private  to  registered  (or 
vice  versa),  thereby  promoting  capital 
formation  without  diminishing  investor 
protection. 


B.  Significant  Issues  Raised  by  Public 
Comment 

We  invited  written  comments  on  any 
aspect  of  the  Initial  Regulatory 
Flexibility  Analysis,  but  received  no 
specific  comments  in  response  to  our 
request. 

C.  Small  Entities  Subject  to  the  Rules 

Rule  155  and  the  amendments  will 
affect  small  entities  that  are  required  to 
file  registration  statements  under  the 
Securities  Act.  For  purposes  of  the 
Regulatory  Flexibility  Act,  the 
Securities  Act  defines  a  "small 
business"  issuer,  other  than  an 
investment  company,  to  be  an  issuer 
that,  on  the  last  day  of  its  most  recent 
fiscal  year,  had  total  assets  of  $5  million 
or  less.*'' 

We  estimate  that  most  of  the  2,500 
reporting  companies  with  assets  of  $5 
million  or  less  are  not  investment 
companies.  All  of  these  companies 
would  be  able  to  rely  on  Rule  155  and 
the  amended  rules  if  they  switched  from 
a  private  offering  to  a  registered  offering, 
or  vice  versa.  However,  we  have  no 
reliable  way  to  determine  how  many 
small  businesses  may  switch  from  one 
kind  of  offering  to  another  in  the  future, 
or  may  be  affected  otherwise  by  the  new 
rule  or  the  new  amendments. 

D.  Reporting,  Recordkeeping,  and  Other 
Compliance  Requirements 

Rule  155  and  the  amendments 
modernize  and  clarify  the  regulatory 
system  for  offerings  under  the  Securities 
Act.  Small  businesses  will  report  and 
file  essentially  the  same  information  as 
before.  The  amendments  will  increase 
all  issuers'  flexibility  to  raise  capital  in 
a  number  of  ways.  An  issuer  will  be  able 
to  switch  to  a  registered  offering  if 
investors  show  substantial  interest  in  a 
private  offering  already  commenced, 
and  will  be  able  to  withdraw  an 
unsuccessful  registered  offering  more 
quickly  than  before,  eliminating  costiy 
administrative  delays. 

Issuers  will  be  able  to  convert  more 
easily  and  with  less  regulatory 
uncertainty  between  registered  and 
private  offerings.  In  each  case,  the  issuer 
will  need  to  provide  investors 
disclosure  regarding  abandonment  of 
the  prior  offering.  When  an  issuer 
withdraws  a  registration  statement,  the 
filing  fee  paid  with  respect  to  the  unsold 
securities  will  be  available  to  offset 
against  the^ling  fee  due  for  a  future 
registration  statement.  In  most  cases,  the 


•3 15  U.S.C  77b(b). 


»■•  See  17  CFR  230.157.  When  used  regarding  an 
issuer  tht  is  an  investment  company,  the  term  is 
defined  as  an  investment  company  and  any  related 
investment  company  with  aggregate  netr  assets  of 
S50  million  or  less  as  of  the  end  o  its  most  recent 
fiscal  year.  See  17  CFR  270.0-10. 


withdrawal  application,  which  will 
need  to  disclose  the  reason  for 
withdrawing  the  registration  statement, 
will  become  effective  automatically. 
These  changes  should  benefit  small 
business  issuers. 

E.  Agency  Action  To  Minimize  Effect  on 
Small  Entities 

The  Regulatory  Flexibility  Act  directs 
the  Commission  to  consider  alternatives 
that  would  accomplish  the  stated 
objectives,  while  minimizing  any 
significant  adverse  impact  on  small 
business  issuers.  In  connection  with  the 
amendments,  we  considered  several 
alternatives,  including  the  following: 

•  Establishing  different  compliance 
and  reporting  requirements,  or 
timetables  that  take  into  account  the 
resources  of  small  businesses; 

•  Clarifying,  consolidating  or 
simplifying  compliance  and  reporting 
requirements  under  the  rules  for  small 
businesses; 

•  Using  performance  rather  than 
design  standards;  and 

•  Exempting  small  businesses  from 
all  or  part  of  the  requirements. 

Overall,  the  rule  is  designed  to  benefit 
all  capital  raising  activity,  by  both  small 
and  large  entities.  The  conditions 
imposed  include  disclosure  designed  to 
protect  investors  from  any  confusion  in 
the  event  an  entity  changes  how  it  raises 
money.  These  disclosure  conditions  are 
not  resource  intensive. 

We  did  not  propose  or  adopt  all  of  the 
alternatives  that  we  considered. 
Alternatives  that  we  proposed  but  did 
not  adopt  include: 

•  In  the  private-to-registered  safe 
harbor,  the  issuer  filing  any  selling 
materials  used  in  the  private  offering  as 
part  of  the  registration  statement;  and 

•  In  the  registered-to-private  safe 
harbor,  the  issuer  agreeing  in  writing  to 
liability  under  the  standards  of 
Securities  Act  Sections  11  and  12(a)(2) 
for  any  material  misstatements  or 
omissions  in  the  offering  documents 
used  in  the  private  offering. 

These  alternatives  were  not  adopted 
because  commenters  stated  that  they 
would  be  costly  and  burdensome  to 
issuers. 

In  some  instances,  the  alternatives 
that  we  chose  not  to  propose  or  adopt — 
for  example  exempting  small  issuers 
from  the  disclosure  requirements — 
would  be  inconsistent  with  our 
statutory  mandate  under  the  Securities 
Act  to  require  full  and  fair  disclosure  of 
all  material  information  to  investors.  We 
believe'that  the  amendments  should 
apply  equally  to  all  entities  required  to 
disclose  information,  in  order  to 
safeguard  protection  of  all  investors. 
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We  also  believe  t^at  there  would  be 
no  benefit  in  providing  separate 
requirements  for  small  business  issuers 
based  on  the  use  of  performance  rather 
than  design  standards.  The  five-factor 
test,'*  which  continues  to  apply, 
already  provides  a  performance 
standard  to  resolve  the  question  of 
integration.  The  design  standards 
adopted  in  Rule  155  allow  an  issuer  to 
switch  between  private  and  registered 
offerings  more  quickly  and  with  greater 
certainty  than  under  die  five-foctor  test. 
Moreover,  we  already  have  provided  a 
separate  Integrated  Disclosure  System 
for  Small  Business  Issuers  ^  to  simplify 
the  registration  requirements  for  small 
entities.  Registered  offerings  filed  under 
this  system  will  be  treated  the  same  as 
any  other  registered  offering  for 
purposes  of  RiUe  155. 

X.  Statutory  Basis  and  Text  of 
Amendments 

Securities  Act  Rule  155  and  the 
amendments  to  Securities  Act  Rules 
152,  429,  459  and  477  are  adopted 
pursuant  to  the  authority  set  forth  in 
Sections  2(b).  6,  7,  8, 10. 19(a),  and  28 
of  the  Seciirities  Act,  as  amended. 

List  of  Subiects  in  17  CFR  Part  230 

Advertising.  Investment  companies. 
Reporting  and  recordkeeping 
requirements.  Securities. 

Text  of  the  Amendments 

In  accordance  with  the  foregoing. 
Title  17.  Chapter  II  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  230— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES  ACT  OF 
1933 

1.  By  revising  the  general  authority 
citation  for  Part  230  to  read  as  follows: 

Authority:  15  U.S.C.  77b,  77c,  77d,  77f, 
77g,  77h,  77j,  77r.  77888,  77z-3,  78c,  78d.  78/, 
78m,  78n,  78o,  78t,  78w,  7Sll{d],  78mm.  79t, 
80a-8,  80a-24,  80a-28,  80a-29,  80a-30,  and 
80a-37,  unless  otherwise  noted. 


2.  By  adding  §  230.155  to  read  as 
follows: 

1230.155    Integration  of  abandoned 
oftarinQS. 

Preliminary  Note:  Compliance  with 
paragraph  (b)  or  (c)  of  this  section  provides 
a  non-exclusive  safe  harbor  from  integration 
of  private  and  registered  offerings.  Because  of 
the  objectives  of  Rule  155  and  the  policies 
underlying  the  Act,  Rule  155  is  not  available 
to  any  issuer  for  any  transaction  or  series  of 
transactions  that,  although  in  technical 


»*  See  n.  20.  above. 

■e  Regulation  S-B,  17  CFR  228.10.  et  aeq. 


compliance  with  the  rule,  is  part  of  a  plan 
or  scheme  to  evade  the  registration 
requirements  of  the  Act. 

(a)  Definition  of  terms.  For  the 
purposes  of  this  section  only,  a  private 
offering  means  an  unregistered  offering 
of  securities  that  is  exempt  from 
registration  imder  Section  4(2)  or  4(6)  of 
the  Act  (15  U.S.C.  77d(2)  and  77d(6))  or 
Rule  506  of  Regulation  D  (§  230.506). 

(b)  Abandoned  private  offering 
followed  by  a  registered  offering.  A 
private  oaring  of  securities  will  not  be 
considered  part  of  an  offering  for  which 
the  issuer  later  files  a  registration 
statement  if: 

(1)  No  securities  were  sold  in  the 
private  offering; 

(2)  The  issuer  and  any  person(s) 
acting  on  its  behalf  terminate  all  offering 
activity  in  the  private  offering  before  the 
issuer  files  the  registration  statement; 

(3)  The  Section  10(a)  final  prospectus 
and  any  Section  10  preliminary 
prospectus  used  in  the  registered 
offering  disclose  information  about  the 
abandoned  private  offering,  including: 

(i)  The  size  and  nature  of  the  private 
offering; 

(ii)  Tne  date  on  which  the  issuer 
abandoned  the  private  offering; 

(iii)  That  any  offers  to  buy  or 
indications  of  interest  given  in  the 
private  offering  were  rejected  or 
otherwise  not  accepted;  and 

(iv)  That  the  prospectus  delivered  in 
the  registered  offering  supersedes  any 
offering  materials  used  in  the  private 
offering;  and 

(4)  Tne  issuer  does  not  file  the 
registration  statement  until  at  least  30 
calendar  days  after  termination  of  all 
offering  activity  in  the  private  offering, 
unless  the  issuer  and  any  person  acting 
on  its  behalf  offered  seciirities  in  the 
private  offering  only  to  persons  who 
were  (or  who  the  issuer  reasonably 
believes  were): 

(i)  Accredited  investors  (as  that  term 
is  defined  in  §  230.501(a));  or 

(ii)  Persons  who  satisfy  the  knowledge 
and  experience  standard  of 
§  230.506(b)(2)(ii). 

(c)  Abandoned  registered  offering 
followed  by  a  private  offering.  An 
offering  for  which  the  issuer  filed  a 
registration  statement  will  not  be 
considered  part  of  a  later  commenced 
private  offering  if: 

(1)  No  securities  were  sold  in  the 
registered  offering; 

(2)  The  issuer  withdraws  the 
registration  statement  under  §  230.477; 

(3)  Neither  the  issuer  nor  any  person 
acting  on  the  issuer's  behalf  commences 
the  private  offering  earlier  than  30 
calendar  days  after  the  effective  date  of 
withdrawal  of  the  registration  statement 
under  §230.477; 


(4)  The  issuer  notifies  each  offeree  in 
the  private  offering  that: 

(i)  The  offering  is  not  registered  under 
the  Act; 

(ii)  The  securities  will  be  "restricted 
securities"  (as  that  term  is  defined  in 
§  230.144(a)(3))  and  may  not  be  resold 
imless  they  are  registered  under  the  Act 
or  an  exemption  from  registration  is 
available; 

(iii)  Purchasers  in  the  private  offering 
do  not  have  the  protection  of  Section  11 
of  the  Act  (15  U.S.C.  77k);  and 

(iv)  A  registration  statement  for  the 
abandoned  offering  was  filed  and 
withdrawn,  specifying  the  effective  date 
of  the  withdrawal;  and 

(5)  Any  disclosure  document  used  in 
the  private  offering  discloses  any 
changes  in  the  issuer's  business  or 
financial  condition  that  occurred  after 
the  issuer  filed  the  registration 
statement  that  are  material  to  the 
investment  decision  in  the  private 
offering. 

3.  By  revising  §  230.429  to  read  as 
follows: 

§  230.429    Prospectus  relating  to  several 
registration  statements. 

(a)  Where  a  registrant  has  filed  two  or 
more  registration  statements,  it  may  file 
a  single  prospectus  in  the  latest 
registration  statement  in  order  to  satisfy 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereimder  for  that 
offering  and  any  other  offering(s) 
registered  on  the  earlier  registration 
statement(s).  The  combined  prospectus 
in  the  latest  registration  statement  must 
include  all  of  die  information  that 
currently  woidd  be  required  in  a 
prospectus  relating  to  all  offering(s)  that 
it  covers.  The  combined  prospectus  may 
be  filed  as  part  of  the  initial  filing  of  the 
latest  registration  statement,  in  a  pre- 
effective  amendment  to  it  or  in  a  post- 
effective  amendment  to  it. 

(b)  Where  a  registrant  relies  on 
paragraph  (a)  of  this  section,  the 
registration  statement  containing  the 
combined  prospectus  shall  act,  upon 
effectiveness,  as  a  post-effective 
amendment  to  any  earlier  registration 
statement  whose  prospectus  has  been 
combined  in  the  latest  registration 
statement.  The  registrant  must  identify 
any  earlier  registration  statement  to 
which  the  combined  prospectus  relates 
by  setting  forth  the  Commission  file 
number  at  the  bottom  of  the  feeing  page 
of  the  latest  registration  statement. 

4.  By  amending  §  230.457  by  adding 
paragraphs  (f)(5),  (p)  and  (q)  and 
revising  the  first  sentence  of  paragraph 
(o)  to  read  as  follows: 

§230.457    Computation  of  fee. 
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(f)*  *  * 

(5)  If  a  filing  fee  is  paid  imder  this 
jaragraph  for  the  registration  of  an 

Effering  and  the  registration  statement 
[so  covers  the  resale  of  such  securities, 
no  additional  filing  fee  is  required  to  be 
paid  for  the  resale  transaction. 
***** 

(o)  Where  an  issuer  registers  an 
offering  of  securities,  the  registration  fee 
may  be  calculated  on  the  basis  of  the 
maximum  aggregate  offering  price  of  all 
the  securities  listed  in  the  "Calcidation 
of  Registration  Fee"  table.  *   *   * 

(p)  Where  all  or  a  portion  of  the 
securities  offered  under  a  registration 
statement  remain  unsold  after  the 
offering's  completion  or  termination,  or 
withdrawal  of  the  registration  statement, 
the  aggregate  total  dollar  amount  of  the 
filing  fee  associated  with  those  unsold 
securities  (whether  computed  imder 
§  230.457(a)  or  (o))  may  be  offset  against 
the  total  filing  fee  due  for  a  subsequent 
registration  statement  or  registration 
statements.  The  subsequent  registration 
statement(s)  must  be  filed  within  five 
years  of  the  initial  filing  date  of  the 
earlier  registration  statement,  and  must 
be  filed  by  the  same  registrant 
(including  a  successor  within  the 
meaning  of  §  230.405),  a  majority-owned 
subsidiary  of  that  registrant,  or  a  parent 
that  owns  more  than  50  percent  of  the 
registrant's  outstanding  voting 
securities.  A  note  should  be  added  to 
the  "Calculation  of  Registration  Fee" 
table  in  the  subsequent  registration 
statement(s)  stating  the  dollar  amount  of 
the  filing  fee  previously  paid  that  is 
offset  against  the  currently  due  filing 
fee,  the  file  number  of  the  earlier 
registration  statement  from  which  the 
filing  fee  is  offset,  and  the  name  of  the 
registrant  and  the  initial  filing  date  of 
that  earlier  registration  statement. 
t  (q)  Notvdthstanding  any  other 
provisions  of  this  section,  no  filing  fee 
is  required  for  the  registration  of  an 
indeterminate  amoimt  of  securities  to  be 
offered  solely  for  market-making 
purposes  by  an  affiliate  of  the  registrant. 
I  5.  By  amending  §  230.477  by  adding 

{sentence  at  the  end  of  paragraph  (b); 
y  revising  paragraph  (c);  and  by  adding 
|>aragraph  (d)  to  read  as  follows: 

S  230.477    WIttidrawal  of  registration 
statement  or  amendment. 

***** 
I  j^j  *  *  *  ^jjy  Other  application  for 
Withdrawal  of  an  entire  registration 
statement  made  before  the  effective  date 
of  the  registration  statement  will  be 
deemed  granted  at  the  time  the 
application  is  filed  with  the 
Commission  unless,  within  15  calendar 
days  after  the  registrant  files  the 
application,  the  Commission  notifies  the 


registrant  that  the  application  for 
withdrawal  will  not  be  granted. 

(c)  The  registrant  must  sign  any 
application  for  withdrawal  and  must 
state  fully  in  it  the  groimds  on  which 
the  registrant  makes  the  application. 
The  fee  paid  upon  the  filing  of  the 
registration  statement  will  not  be 
refunded  to  the  registrant.  The  registrant 
must  state  in  the  application  that  no 
securities  were  sold  in  connection  with 
the  offering.  If  the  registrant  applies  for 
vdthdrawd  in  anticipation  of  reliance 
on  §  230.155(c),  the  registrant  must, 
without  discussing  any  terms  of  the 
private  offering,  state  in  the  application 
that  the  registrant  may  undertake  a 
subsequent  private  offering  in  reliance 
on  §  230.155(c). 

(d)  Any  withdrawn  document  will 
remain  in  the  Commission's  public  files, 
as  well  as  the  related  request  for 
withdrawal. 

Dated:  January  26,  2001. 
By  the  Commission. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  01-2847  Filed  2-2-01;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  903 
[Doclwt  No.  FR-4420-F-1 1] 
RIN  2577-AB89 

Rule  To  Deconcentrate  Poverty  and 
Promote  Integration  in  Public  Housing; 
Change  in  Applicability  Date  of 
Deconcentration  Component  of  PHA 
Plan 

AGENCY:  Office  of  the  Secretary,  HUD. 
ACTION:  Final  rule;  amendment. 

summary:  This  final  rule  amends  HUD's 
December  22,  2000  final  rule  revising 
the  deconcentration  provisions  of  its 
Public  Housing  Agency  (PHA)  Plan 
regidations.  Specifically,  the  final  rule 
provides  that  the  December  22,  2000 
amendments  concerning  the 
deconcentration  component  of  a  PHA's 
admission  policy  are  applicable  to  PHAs 
with  fiscal  years  commencing  on  and 
after  October  1,2001. 
DATES:  Effective  Date:  March  7,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Rod 
Solomon,  Deputy  Assistant  Secretary  for 
Policy,  Program  and  Legislative 
Initiatives,  Department  of  Housing  and 
Urban  Development,  Office  of  Public 
and  Indian  Housing,  451  Seventh  Street, 
SW,  Room  4116,  Washington,  DC  20410; 
telephone  (202)  708-0713  (this  is  not  a 


toU-fi^e  telephone  number).  Persons 
with  hearing  or  speech  disabilities  may 
access  this  nimiber  via  TTY  by  calling 
the  bee  Federal  Information  Relay 
Service  at  1-800-877-8339. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  December  22,  2000  (65  FR  81214), 
HUD  published  a  final  rule  to  amend 
the  deconcentration  provisions  of  its 
October  21, 1999  Public  Housing 
Agency  (PHA)  Plan  final  rule.  The 
December  22,  2000  final  rule  followed 
publication  of  an  April  17,  2000 
proposed  rule. 

The  December  22,  2000  final  rule 
provides  that  the  first  PHA  fiscal  year 
that  is  covered  by  the  new  requirements 
is  the  PHA  fiscal  year  that  begins  July 
2001  (see  §903.5).  Upon  further 
consideration,  HUD  believes  that  the 
JiUy  1,  2001  date  may  not  provide  PHAs 
with  sufficient  time  to  bring  their 
practices  into  compliance  with  the  new 
deconcentration  requirements. 
Accordingly,  this  final  nUe  provides 
that  the  December  22,  2000  amendments 
concerning  the  deconcentration 
component  of  a  PHA's  admission  policy 
are  applicable  to  PHAs  with  fiscal  years 
commencing  on  and  after  October  1, 
2001. 

n.  Justification  for  Issuance  of  Rule  for 
Efifect 

In  general,  HUD  publishes  a  rule  for 
public  comment  before  issuing  a  nUe  for 
effect,  in  accordance  vtith  its  own 
regulations  on  rulemaking  at  24  CFR 
part  10.  Part  10,  however,  does  provide 
for  exceptions  from  that  general  rule 
where  HUD  finds  good  cause  to  omit 
advance  notice  and  public  participation. 
The  good  cause  requirement  is  satisfied 
when  the  prior  public  procedure  is 
"impracticable,  imnecessary.  or  contrary 
■  to  the  public  interest"  (24  CFR  10.1). 
HUD  finds  that  good  cause  exists  to 
publish  this  rule  for  effect  without  first 
soliciting  public  comment,  in  that  prior 
public  procedure  is  imnecessary.  Public 
procedure  is  unnecessary  because  this 
rule  makes  a  technical  change  to  24  CFR 
part  903  regarding  the  first  PHA  .fiscal 
year  covered  by  the  deconcentration- 
related  amendments  of  HUD's  December 
22,  2000  final  rule  to  allow  PHAs  more 
time  to  comply  with  this  requirement. 
The  amendinent  will  benefit  PHAs,  the 
residents  they  serve  and  the  public  by 
assuring  that  PHAs  have  sufficient  time 
to  become  familiar  with  the 
requirements  of  the  December  22,  2000 
final  nde  and  to  bring  their  practices 
into  compliance  with  the  new 
deconcentration  procedures. 
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m.  Findings  and  Certifications 

Regulatory  Flexibility  Act 

The  Secl^tary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  and  approved  this 
nde,  and  in  so  doing  certifies  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule 
makes  a  technical  amendment  to  24  CFR 
part  903  regarding  the  first  PHA  fiscal 
year  covered  by  the  deconcentration- 
related  amendments  of  HUD's  December 
22,  2000  final  rule. 

Environmental  Impact 

This  nde  is  exempt  from  the 
environmental  review  procedures  under 
HUD  regulations  in  24  CFR  part  50  that 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4332)  because  of  the 
exemption  under  §  50.19(c)(1).  This  nde 
only  makes  a  technical  amendment  to 
an  existing  regulation. 

Federalism  Impact 

The  General  Coimsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  13132,  Federalism,  has 
determined  that  this  rule  does  not 
impose  substantial  direct  compliance 
costs  on  States  or  local  governments  or 
preempt  State  law  within  the  meaning 
of  the  Executive  Order.  As  a  result,  the 
rule  is  not  subject  to  review  under  the 
ordw. 

Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (2  U.S.C.  1531- 
1538)  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  This  proposed  rule  does  not 
impose  any  Federal  mandates  on  any 
State,  local,  or  tribal  governments  or  the  i 
private  sector  within  the  meaning  of 
Unfunded  Mandates  Reform  Act  of 
1995. 

List  of  Subiects  in  24  CFR  Part  903 

Administrative  practice  and 
procedure,  Public  housing.  Reporting 
and  recordkeeping  requirements. 

For  the  reasons  discussed  in  the 
preamble,  HUD  amends  24  CFR  part  903 
as  follows: 

PART  903— PUBLIC  HOUSING 
AGENCY  PLANS 

1.  The  authority  citation  for  part  903 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  1437c:  42  U.S.C 
3535(d). 


2.  Revise  §  903.5(a)(1).  (a)(4).  and 
(b)(1)  to  read  as  follows: 

1903^    When  must  a  PHA  submit  ttw 
plans  to  HUD? 

(a)  5-Year  Plan.  (1)  The  first  PHA 
fiscal  year  that  is  covered  by  the 
requirements  of  this  part  as  amended  on 
December  22,  2000,  is  the  PHA  fiscal 
year  that  begins  October  2001.  This  5- 
Year  Plan  submitted  by  a  PHA  must  be 
submitted  for  the  5-year  period 
beginning  October  1,  2001. 
***** 

(4)  PHAs  may  choose  to  update  their 
5-Year  Plans  every  year  as  good 
management  practice  and  must  update 
their  5-Year  Flans  that  were  submitted 
for  PHA  fiscal  years  beginning  before 
October  1,  2001,  to  comply  with  the 
requirements  of  this  part  as  amended  on 
December  22.  2000,  at  the  time  they 
submit  their  next  Annual  Plan  for  fiscal 
years  beginning  on  or  after  October  1. 
2001.  PHAs  must  explain  any 
substantial  deviation  from  their  5-Year 
Plans  in  their  Annual  Plans. 
(Substantial  deviation  is  determined  by 
the  PHA  in  accordance  with  criteria 
provided  by  the  PHA  in  its  Annual  Plan 
in  accordance  with  §  903. 7(r).) 
***** 

(b)  The  Annual  Plan.  (1)  The  first 
PHA  fiscal  year  that  is  covered  by  the 
requirements  of  this  part  as  amended  on 
December  22,  2000  is  the  PHA  fiscal 
year  that  begins  October  1,  2001. 
***** 

Dated:  January  29,  2001. 
Mel  Mjutinez, 
Secretaiy. 
[FR  Doc.  01-2912  Filed  2-2-01;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 

25  CFR  Part  103 
RIN1076-AD73 

Loan  Guaranty,  Insurance,  and  Interest 
Subsidy:  Delay  of  Effective  Date 

agency:  Bureau  of  Indian  Affairs, 

Interior. 

ACnON:  Final  rule;  delay  of  effective 

date. 

SUMMARY:  In  accordance  with  the 
memorandum  of  January  20,  2001,  from 
the  Assistant  to  the  President  and  Chief 
of  Staff,  entitied  "Regulatory  Review 
Plan."  66  Fed.  Reg.  7701  (Jan.  24.  2001), 
this  document  temporarily  delays  for  60 
days  the  effective  date  of  the  rule 
entitied  Loan  Guaranty.  Insurance,  and 


Interest  Subsidy,  published  in  the 
Federal  Register  on  January  17.  2001.  at 
66  FR  3861.  That  rule  concerns 
implementation  of  the  Bureau's  Loan 
Guaranty.  Insurance,  and  Interest 
Subsidy  Program  to  guarantee  or  insure 
loans  made  by  private  lenders  to 
individual  Indians  and  to  organizations 
of  Indians,  and  to  assist  qualified 
borrowers  with  a  portion  of  their 
interest  payments. 

DATES:  The  effective  date  of  the  Loan 
Guaranty,  Insurance,  and  Interest 
Subsidy  rule,  amending  25  CFR  part 
103,  published  in  the  Federal  Register 
on  January  17,  2001,  at  66  FR  3861,  is 
delayed  for  60  days,  from  February  16, 
2001  to  a  new  effective  date  of  April  17, 
2001. 

FOR  FURTHER  INFORMATKW  CONTACT: 

David  B.  Johnson,  Division  of  Indian 
Affairs,  Office  of  the  Solicitor,  202-208- 
3401. 

SUPPLEMENTARY  INFORMATION:  To  the 
extent  that  5  U.S.C.  section  553  applies 
to  this  action,  the  action  is  exempt  frx)m 
notice  and  comment  because  it 
constitutes  a  rule  of  procedure  under  5 
U.S.C.  section  553(b)(A).  Alternatively, 
the  Department's  implementation  of  this 
action  without  opportunity  for  public 
comment,  effective  inunediately  upon 
publication  today  in  the  Federal 
Register,  is  based  on  the  good  caiise 
exceptions  in  5  U.S.C.  sections 
553(b)(3)(B)  and  553(d)(3).  in  tiiat 
seeking  public  comment  is  impractical, 
unnecessary  and  contrary  to  the  public 
interest.  The  temporary  60-day  delay  in 
effective  date  is  necessary  to  give 
Department  officials  the  opportunity  for 
further  review  and  consideration  of  new 
regulations,  consistent  with  the 
Assistant  to  the  President's 
memorandum  of  January  20,  2001. 
Given  the  imminence  of  the  effective 
date,  seeking  prior  public  comment  on 
this  temporary  delay  woidd  have  been 
impractical,  as  well  as  contrary  to  the 
public  interest  in  the  orderly 
promidgation  and  implementation  of 
regulations. 

Dated:  January  31.  2001. 
Timothy  S.  Elliott, 
Acting  Deputy  Solicitor. 
[FR  Doc.  01-2964  Filed  2-2-01;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 

25  CFR  Part  151 
RIN  1076-AD90 

Acquisition  of  Title  to  Land  in  Trust: 
Delay  of  Effective  Data 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Final  rule;  delay  of  effective 

date. 

SUMMARY:  In  accordance  with  the 
memorandum  of  January  20,  2001,  from 
the  Assistant  to  the  President  and  Chief 
of  Staff,  entitled  "Regulatory  Review 
Plan,"  66  FR  7701  (Jan.  24,  2001),  this 
docxxment  temporarily  delays  for  60 
days  the  effective  date  of  the  rule 
entitied  Acquisition  of  Titie  to  Land  in 
Trust,  published  in  the  Federal  Register 
on  January  16.  2001,  at  66  FR  3452.  That 
rule  concerns  procedures  used  by 
Indian  tribes  and  individuals  to  ask  the 
Secretary  of  the  Interior  to  acquire  titie 
to  land  into  trust  and  criteria  used  to 
determine  whether  to  accept  land  to  be 
held  in  trust. 

DATES:  The  effective  date  of  the 
Acquisition  of  Titie  to  Land  in  Trust 
rule,  amending  25  CFR  part  151, 
published  in  the  Federid  Register  on 
January  16,  2001,  at  66  FR  3452,  is 
delayed'for  60  days,  from  January  16, 
2001  to  a  new  effective  date  of  March 
17,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Virden.  Director,  Office  of  Trust 
Responsibilities,  Mail  Stop:  4513-MIB, 
1849  "C"  Street  NW..  Washington.  DC 
20240;  telephone:  202-208-5831; 
electronic  mail:  TerryVirden@BLA.GOV 
SUPPLEMENTARY  INFORMATION:  The 
Department's  implementation  of  this 
action  without  opportunity  for  public 
comment,  effective  immediately  upon 
publication  today  in  the  Federal 
Register,  is  based  on  the  good  cause 
exceptions  in  5  U.S.C.  sections 
553(b)(3)(B)  and  553(d)(3),  in  that 
seeking  public  comment  is  impractical, 
unnecessary  and  contrary  to  the  public 
interest.  The  temporary  60-day  delay  in 
effective  date  is  necessary  to  give 
Department  officials  the  opportunity  for 
further  review  and  consideration  of  new 
regulations,  consistent  with  the 
Assistant  to  the  President's 
memorandum  of  January  20,  2001. 
Given  the  imminence  of  the  effective 
date,  seeking  prior  public  comment  on 
this  temporary  delay  would  have  been 
impractical,  as  well  as  contrary  to  the 
public  interest  in  the  orderly 
promulgation  and  implementation  of 
regulations. 


Dated:  January  31,  2001. 
Timothy  S.  Elliott, 
Acting  Deputy  Solicitor. 
[FR  Doc.  01-2963  Filed  2-2-01;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Servica 

36  CFR  Part  294 
RIN  0S96-AB77 

Special  Areas;  Roadless  Area 
Conservation:  Delay  of  Effective  Date 

AGENCY:  Forest  Service,  Department  of 

Agricultiu«. 

ACTION:  Final  rule;  Delay  of  effective 

date. 

SUMMARY:  In  accordance  with  the 
memorandum  of  January  20,  2001,  from 
the  Assistant  to  the  President  and  Chief 
of  Staff,  entitied  "Regulatory  Review 
Plan."  published  in  the  Federal  Register 
on  January  24.  2001,  this  action 
temporarily  delays  for  60  days  the 
effective  date  of  the  rule  entitied  Special 
Areas;  Roadless  Area  Conservation, 
published  in  the  Federal  Register  on 
January  12,  2001,  66  FR  3244.  That  rule 
concerns  the  establishment  of 
prohibitions  on  road  construction,  road 
reconstruction,  and  timber  harvesting  in 
inventoried  roadless  areas  on  National 
Forest  System  lands.  To  the  extent  that 
5  U.S.C.  section  553  applies  to  this 
action,  it  is  exempt  from  notice  and 
comment  because  it  constitutes  a  rule  of 
procedure  under  5  U.S.C.  section 
553(b)(A).  Alternatively,  die 
Department's  implementation  of  this 
rule  without  opportunity  for  public 
comment,  effective  immediately  upon 
publication  today  in  the  Federal 
Register,  is  based  on  the  good  cause 
exceptions  in  5  U.S.C.  section  553(b)(B) 
and  553(d)(3).  Seeking  public  comment 
is  impracticable,  imnecessary  and 
contrary  to  the  public  interest.  The 
temporary  60-day  delay  in  effective  date 
is  necessary  to  give  Department  officials 
the  opportunity  for  further  review  and 
consideration  of  new  regulations, 
consistent  with  the  Assistant  to  the 
President's  memorandum  of  January  20, 
2001.  Given  the  imminence  of  the 
effective  date,  seeking  prior  public 
comment  on  this  temporary  delay 
woidd  have  been  impractical,  as  well  as 
contrary  to  the  public  interest  in  the 
orderly  promulgation  and 
implementation  of  regulations.  The 
imminence  of  the  effective  date  is  also 
good  cause  for  making  this  rule  effective 
immediately  upon  publication. 


DATES:  The  effective  date  of  the  Special 
Areas;  Roadless  Area  Conservation, 
published  in  the  Federal  Register  on 
January  12,  2001,  at  66  FR  3244.  is 
delayed  for  60  days,  from  March  13, 
2001  to  a  new  effective  date  of  May  12, 
2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marian  P.  Connolly,  Regulatory  Officer, 
Department  of  Agriculture.  Forest 
Service.  P.O.  Box  96090,  Washington, 
DC  20090-6090,  telephone  (703)  605- 
4533. 

Dated:  January  29.  2001. 
Ann  M.  Veneman, 

Secretary. 

[FR  Doc.  01-2869  Filed  2-2-01;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  90 

[PR  Docket  No.  92-235;  FCC  00-439] 

Replacement  of  Part  90  by  Part  88  To 
Revise  ttie  Private  l^nd  Mobile  Radio 
Services  and  Modify  the  Policies 
Governing  Them  and  Examination  of 
Exclusivity  and  Frequency  Assignment 
Policies  of  the  Private  Land  Mobile 
Services 

agency:  Federal  Commimications 

Commission. 

ACTION:  Final  rule;  petitions  for 

reconsideration. 

SUMMARY:  This  document  disposes  of 
seven  petitions  for  reconsideration  or 
clarification  and  one  comment 
submitted  in  response  to  the 
Commission's  Final  rule.  The 
Commission  accepts  a  compromise 
frequency  coordination  plan,  thus 
disposing  of  two  petitions  and 
facilitating  the  frequency  coordination 
process.  Petitions  seeking  other  relief 
are  granted,  granted  in  part,  dismissed 
or  denied,  thereby  to  provide  further 
protection  to  safety  related 
communications  of  Private  Land  Mobile 
Radio  (PLMR)  licensees  while  still 
maintaining  the  spectrum  efficiency 
achieved  through  the  sharing  of  PLMR 
frequencies  among  multiple  users. 
DATES:  Effective  March  7.  2001  except 
for  §§90.35(b)(2)(iii)  and  90.175(b)(1) 
which  contain  information  collection 
that  has  not  been  approved  by  the  Office 
of  Management  and  Budget  (OMB).  The 
Commission  will  publish  a  document  in 
the  Federal  Register  announcing  the 
effective  date  of  those  sections  and  that 
paragraph.  Written  comments  by  the 
public  on  new  and/or  modified 
information  collections  are  due  April  6, 
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2001.  OMB  must  submit  written 
comments  on  the  information  collection 
on  or  before  June  5,  2001. 
ADDRESSES:  In  addition  to  filing 
comments  with  the  Secretary,  a  copy  of 
any  comments  on  the  information 
collection(s)  contained  herein  should  be 
submitted  to  Judy  Boley,  Federal 
Communications  Commission,  Room 
1— C804.  445  12th  Street,  SW., 
Washington,  DC  20554,  email 
jboley®f cc.gov. 

FOR  FURTHER  INFORMATION,  CONTACT: 
Michael  J.  Wilhehn.  445  12th  Street, 
SW.,  Room  4C305,  Washington,  DC 
20554;  telephone  202.418.0680;  email 
mwilhelm  @  fcc.gov.  For  further 
information  on  the  information 
collection(s)  contact  Judy  Boley,  Federal 
Commimications  Commission,  Room  1- 
C804.  445  12th  Street,  SW.,  Washington, 
DC  20554,  email  jboley®fcc.gov. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
simomary  of  the  Commission's  Fifth 
hlemorandum  Opinion  and  Order  (Fifth 
M0*0)  in  WT  Docket  92-225  released 
December  29.  2000.  The  complete  text 
of  this  Fifth  M060  is  available  for 
ins{>ection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Information  Center,  Courtyard  Level, 
445  12th  Street.  SW..  Washington.  DC 
20554;  and  also  is  available  from  the 
Commission's  cop3ring  contractor. 
International  Transcription  Services 
(ITS,  Inc.)  Courtyard  Level,  445  12th 
Street,  SW.,  Washington,  DC  20554.  The 
Fifth  MO&O  addressed  seven  petitions 
for  reconsideration  and  one  comment, 
all  directed  to  the  rules  established  by 
the  Commission's  Second  Report  and 
Order  {Second  R*0)  62  FR  18834 
4/17/97  in  this  proceeding. 

1.  In  petitions  for  reconsideraticm,  the 
Forest  hidustijes  Telecommunications 
(FIT)  and  the  Manufacturers  Radio 
Frequency  Advisory  Council  (MRFAC) 
opposed  earlier-adopted  rules  that  gave 
licensees  and  applicants  for  former 
Power,  Petroleum,  and  Railroad 
frequencies  special  treatment  in  the 
frequency  coordination  process  whereby 
licensees  are  assigned  particular  radio 
channels.  After  the  FIT  and  MRFAC 
petitions  had  been  filed,  the  Land 
Mobile  Communications  Council 
(LMCC)  filed  a  comment  containing  a 
compromise  fi^uency  coordination 
plan  that  was  satisfactory  to  LMCC 
members,  including  FIT  and  MRFAC. 
Accordingly,  the  Commission  adopted 
the  substance  .of  the  LMCC  plan  and 
devised  implementing  rule  provisions. 
Additionally,  the  Commission  directed 
frequency  coordinators  to  reach 
consensus  on  the  standards  to  be  used 
to  assess  co-channel  and  adjacent 
channel  interference  and  to  report  the 


results  of  their  consensus  findings  to  the 
Commission. 

2.  Although  the  Commission  favors 
narrowband  radio  equipment  because  it 
conserves  valuable  spectrum,  there  are 
instances  in  which  wideband 
equipment  of  particular  designs  may 
also  be  spectrum  efficient.  In  the  Second 
R&O,  the  Commission  said  that  it  would 
consider  waiver  requests  from  potential 
licensees  who  wanted  to  use  spectnmi- 
efficient  wideband  equipment.  In  its 
petition  for  reconsideration,  MRFAC 
suggested  that  evaluation  of  such  waiver 
requests  should  be  done  by  frequency 
coordinators.  The  Commission 
disagreed,  pointing  out  that  there  were 
public  interest  considerations  inherent 
in  such  waiver  requests  and  that  the 
Commission  is  best  equipped  to 
evaluate  matters  related  to  the  public 
interest. 

3.  In  its  petition  for  reconsideration, 
Dataradio  claimed  that  a  low  power 
channel  plan  submitted  by  the  LMCC 
allowed  secondary  voice  transmissions 
on  data  channels.  It  argued  that  such 
voice  transmissions  would  result  in 
harmful  interference  to  data 
transmissions.  The  Commission 
dismissed  Dataradio's  claim  as 
premature  because  the  LMCC  plan 
dealing  with  reserved  data  channels  had 
not  been  accepted  by  the  Commission 
and  thus  was  not  ripe  for 
reconsideration. 

4.  The  Alarm  Industry 
Communications  Committee  and  a  law 
firm  filed  petitions  for  clarification 
asking  the  Commission  to  confirm  that 
the  Second  R&O  rule  that  deleted  the 
requirement  that  low  power  stations  be 
licensed  as  mobiles,  did  not  mean  that 
the  applications  for  such  stations  had  to 
contain  geographical  coordinates  and 
other  information  typically  required  of 
fixed  stations.  The  Commission 
confirmed  that  was  the  case  and 
reiterated  that  licensees  of  such  stations 
can  place  transmitters  anywhere  within 
a  defined  service  area  by  specifying  a 
central  location  and  a  radius  extending 
therefrom. 

5.  In  its  petition  for  reconsideration, 
UTC  claimed  that  the  Commission  had 
failed  to  provide  frequency  coordination 
protection  from  adjacent  channel 
interference.  The  Commission  stated 
that  UTC  was  mistaken  and  that  it  had 
been  clear  in  the  Second  R&O  that 
frequency  coordinators  should  take 
adjacent  channel  interference  into 
account  in  the  &«quency  coordination 
process. 

6.  The  Hewlett  Packard  Corporation 
petition  for  reconsideration  requested  a 
negotiated  rulemaking  or  other  process 
to  adopt  rules  that  would  protect 
medical  telemetry  operations.  The 


Conmiission  denied  the  petition 
because,  since  submission  of  the 
petition  for  reconsideration,  other 
measures  to  protect  medical  telemetry 
had  been  adopted. 

7.  In  its  petition  for  reconsideration. 
Com  Net  Ericsson  requested  certain 
modifications  or  deletions  to  the 
Commission's  rules  regulating  trunked 
operation  of  radio  facilities.  The  Com 
Net  Ericsson  request  was  dismissed 
because  the  Commission  had  already 
made  the  requested  changes  in 
connection  with  a  related  proceeding. 

Final  Regulatory  Flexibility  Anal3rsi8 

8.  As  required  by  the  Regulatory 
Flexibility  Act.  5  U.S.C.  603  (RFA).  an 
Initial  Regulatory  Flexibility  Analysis 
(ERFA)  was  incorporated  into  the  Notice 
of  Proposed  Rule  Making  and  the 
Further  Notice  of  Proposed  Rule  Making 
in  PR  Docket  92-235. >  The  Commission 
sought  written  public  comment  on  the 
rule  making  proposals  in  the  Reforming 
Notice  and  Further  Notice,  including  on 
the  respective  IRFAs.  This  present  Final 
Regulatory  Flexibility  Analysis  (Final 
FRFA)  in  this  Fifth  MO&O  conforms  to 
the  RFA.2 

(1)  Need  For,  and  Objectives  of  This 
Action 

9.  Our  objective  is  to  increase 
spectrum  efficiency  and  facilitate  the 
introduction  of  advanced  technologies 


'  Replacement  of  Part  90  by  Part  88  to  Revise  the 
Private  Land  Mobile  Radio  Services  and  Modify  the 
Policies  Governing  Them.  PR  Docket  92-235, 
Notice  of  Proposed  Rule  Making,  57  FR  54034  11/ 
16/92.  7  FCC  Red  8105,  8133  (1992)  [Befarming 
Notice).  Replacement  of  Fart  90  by  Part  88  to  Revise 
the  Private  Land  Mobile  Radio  Services  and  Modify 
the  Policies  Governing  Them  and  Examination  of 
Exclusivity  and  Frequency  Assignments  Policies  of 
the  Private  Land  Mobile  Radio  Services,  PR  Docket 
No.  92-235.  Report  and  Order  and  Further  Notice 
of  Proposed  Rule  Making.  60  FR  37152  7/19/95,  10 
PCC  Red  10076, 10177  (1995)  {Report  and  Order  or 
Further  Notice).  A  Final  Regulatory  Flexibility 
Analysis  was  provided  in  the  first  Memomndum 
Opinion  and  Order,  Replacement  of  Part  90  by  Part 
88  to  Revise  the  Private  Land  Mobile  Radio  Services 
and  Modify  the  Policies  Governing  Them,  PR 
Docket  92-235,  Memorandum  Opinion  and  Order, 
62  FR  2027  1/15/97,  11  FCC  Red.  17676.  17718 
(1996).  An  additional  Final  Regulatory  Flexibility 
Analysis  was  furnished  in  connection  with  the 
Second  Report  and  Order,  Replacement  of  Part  90 
by  Part  88  to  Revise  the  Private  Land  Mobile  Radio 
Services  and  Modify  the  Policies  Governing  Them. 
PR  Docket  92-235,  Second  Report  and  Order,  62  FR 
18834  4/17/97,  12  PCC  Red  14307,  14353  (1997).  A 
Supplemental  Final  Regulatory  Flexibility  was 
provided  in  the  Second  Memorandum  Opinion  and 
Order,  Replacement  of  Part  90  by  Part  88  to  Revise 
the  Private  Land  Mobile  Radio  Services  and  Modify 
the  Policies  Governing  Them,  PR  Docket  92-235. 
Second  Memorandum  Opinion  and  Order,  64  FR 
36258  7/6/99  14  FCC  Red.  8642.  8673  (1999). 

» See  5  U.S.C.  603.  The  RFA.  see  5  U.S.C.  601  et 
set}.,  has  been  amended  by  the  Contract  With 
America  Advancement  Act  of  1996.  Public  Law 
104-121,  110  Stat.  847  (1996)  (CWAAA).  Title  11  of 
the  CWAAA  is  The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (SBREFA). 
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into  the  150-174  MHz.  421-430  MHz, 
450-470  MHz,  and  470-512  MHz 

C"  'ate  land  mobile  radio  (PLMR) 
ds.  The  Report  and  Order  in  this 
proceeding  modified  the  Commission's 
rules  to  resolve  many  of  the  technical 
issues  which  inhibited  the  use  of 
spectrally  efficient  technologies  in  these 
frequency  bands.  It  also  stated  the 
Commission's  intent  to  consolidate  the 
twenty  existing  radio  service  pools.  The 
Further  Notice  in  this  proceeding 
proposed  several  methods  of 
introducing  market  based  incentives 
into  the  PLMR  bands,  including 
exclusivity.  In  the  Second  R&O,  the 
Commission  consolidated  the  radio 
service  frequency  pools  and  addressed 
related  issues  such  as  frequency 
coordination,  trunking,  and  low  power 
frequencies.  The  Second  MO&O 
addressed  petitions  for  reconsideration 
and  clarification  received  in  response  to 
the  Second  R&O.  The  Third  MO&O 
established  nUes  for  trunking  and 
terminated  the  exclusivity  portion  of  the 
proceeding.  The  Fourth  MO&O  stayed 
the  effect  of  the  new  coordination  rules. 
This  Fifth  MO&O  addresses  petitions  for 
reconsideration  or  clarification  of  the 
Second  MO&O  and  establishes  new 
frequency  coordination  rules. 

10.  The  Commission  finds  that  the 
potential  benefits  to  the  Private  Land 
Mobile  Radio  (PLMR)  community  from 
the  promulgation  of  rules  for  this 
purpose  exceed  any  negative  effects  that 
may  result.  Thus,  the  Commission 
concludes  that  the  public  interest  is 
served  by  modifying  our  niles. 

(2)  Summary  of  Significant  Issues 
Raised  by  the  Public  in  Response  to  the 
Previous  Final  Regulatory  Flexibility 
Analyses 

1 1 .  No  reconsideration  petitions  were 
submitted  in  direct  response  to  the 

Erevious  FRFAs.  The  Commission  has, 
owever,  reviewed  general  comments 
that  may  impact  small  businesses.  Much 
of  the  impact  on  small  businesses  arises 
bom  the  central  decision  in  this 
proceeding— determining  the  number  of 
frequency  pools  and  the  eligibility 
criteria  for  each  pool.  This  affects  small 
businesses  in  the  following  way.  A 
smaller  number  of  pools  provides  a 
greater  number  of  frequencies  available 
for  small  businesses  that  use  PLMR 
systems  to  meet  their  coordination 
needs.  Additionally,  by  creating  fewer 

Eools,  frequency  coordinators  will  now 
e  subject  to  competition.  Thus,  small 
businesses  that  use  PLMR  systems  can 
expect  to  pay  lower  prices  for  frequency 
coordination  while  receiving  equivalent 
or  better  service.  An  additional  impact 
on  small  business  may  result  from  the 
new  frequency  coordination  rules  which 


may  marginally  increase  the  cost  of 
frequency  coordination. 

(3)  Description  and  Estimate  of  the 
Number  of  Small  Entities  Subject  to 
Which  the  Rules  Apply 

12.  The  RFA  directs  agencies  to 
provide  a  description  of  and,  where 
feasible,  an  estimate  of  the  nimiber  of 
small  entities  tltet  may  be  affected  by 
the  rules  adopted.  The  RFA  generally 
defines  the  term  "small  entity"  as 
having  the  same  meaning  as  the  terms 
"small  business,"  "small  organization," 
and  "small  governmental  jurisdiction."  ^ 
In  addition,  the  term  "small  business" 
has  the  same  meaning  as  the  term 
"small  business  concern"  under  the 
Small  Business  Act.*  A  small  business 
concern  is  one  which:  (1)  is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SBA).^  A  small 
organization  is  generally  "any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field."  ^  Nationwide,  as 
of  1992,  there  were  approximately 
275,801  small  organizations.^  "Small 
governmental  jurisdiction"  generally 
means  "governments  of  cities,  coimties, 
towns,  townships,  villages,  school 
districts,  or  special  districts,  with  a 
population  of  less  than  50,000."  •*  As  of 
1992,  there  were  approximately  85,006 
such  jurisdictions  in  the  United  States.^ 
This  number  includes  38,978  counties, 
cities  and  towns;  of  theser  37,566,  or  96 
percent,  have  populations  of  fewer  than 
50,000.^°  The  Census  Bureau  estimates 
that  this  ratio  is  approximately  accurate 
for  all  governmental  entities.  "Thus,  of 
the  85,006  governmental  entities,  the 
Commission  estimates  that  81,600  (91 
percent)  are  small  entities. 

13.  Estimates  for  PLMR  Licensees: 
Private  land  mobile  radio  systems  serve 


'  See  5  U.S.C.  601(6). 

*  5  U.S.C.  601(3)  (incorporating  by  reference  the 
definition  of  "small  business  concern"  in  15  U.S.C. 
632).  Pursuant  to  the  RFA,  the  statutory  definition 
of  a  small  business  applies  "unless  an  agency,  after 
consultation  with  the  Office  of  Advocacy  of  the 
Small  Business  Administration  and  after 
opportunity  for  public  comment,  establishes  one  or 
more  definitions  of  such  term  which  are 
appropriate  to  the  activities  of  the  agency  and 
publishes  such  definition(s)  in  the  Federal 
Register."  5  U.S.C.  601(3). 

5  Small  Business  Act.  5  U.S.C.  632  (1996). 

6  5  U.S.C.  601(4). 

'  1992  Economic  Census,  U.S.  Bureau  of  the 
Census,  Table  6  [special  tabulation  of  data  under 
contract  to  the  Office  of  Advocacy  of  the  Small 
Business  Administration). 

•5  U.S.C.  601(5). 

^U.S.  Dept.  of  Commerce,  Bureau  of  the  Census, 
"1992  Census  of  Governments." 


an  essential  role  in  a  vast  range  of 
industrial,  business,  land  transportation, 
and  public  safety  activities.  These 
radios  are  used  by  companies  of  all  sizes 
operating  in  all  U.S.  business  categories. 
Because  of  the  vast  array  of  PLMR  users, 
the  Commission  has  not  developed,  nor 
would  it  be  possible  to  develop,  a 
definition  of  small  entities  specifically 
applicable  to  PLMR  users.  For  the 
purpose  of  determining  whether  a 
licensee  is  a  small  business  as  defined 
by  the  Small  Business  Administration 
(SB A),  each  licensee  would  need  to  be 
evaluated  within  its  own  business  area. 
The  Commission's  fiscal  year  1994 
annual  report  indicates  that,  at  the  end 
of  fiscal  year  1994,  there  were  1,101,711 
licensees  operating  12,882,623 
transmitters  in  the  PLMR  bands  below 
512  MHz.'i  Further,  because  any  entity 
engaged  in  a  commercial  activity  is 
eligible  to  hold  a  PLMR  license,  these 
rules  could  potentially  impact  every 
small  business  in  the  U.S. 

14.  Estimates  for  Frequency 
Coordinators:  Neither  the  Commission 
nor  the  SBA  have  developed  a 
definition  of  small  entities  specifically 
applicable  to  fi^quency  coordinators. 
Therefore,  the  Commission  concluded 
that  the  closest  applicable  definition 
imder  SBA  rules  is  Business 
Associations  (SIC  8611).i2  The  SBA 
defines  a  small  business  association  as 
an  entity  with  $5.0  million  or  less  in 
annual  receipts.  There  are  19  entities 
certified  to  perform  frequency 
coordination  functions  imder  Part  90  of 
oiu-  Rules.  However,  the  Commission  is 
unable  to  ascertain  how  many  of  these 
frequency  coordinators  are  classified  as 
small  entities  under  the  SBA  definition. 
The  Census  Bureau  indicates  that  97% 
of  business  associations  have  annual 
receipts  of  $4,999  million  or  less  and 
would  be  classified  as  small  entities. 
The  Census  Bureau  category  is  very 
broad,  and  does  not  include  specific 
figures  for  firms  that  are  engaged  in 
fi^quency  coordination.  Therefore,  for 
the  piuposes  of  this  Final  FRFA.  the 
Commission  estimates  that  almost  all  of 
the  18  spectrum  frequency  coordinators 
are  small  as  defined  by  the  SBA. 

(4)  Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements  of  the  Rules. 

15.  This  Fifth  MO&O  requires 
fi^uency  coordinators  to  arrive  at 
consensus  standards  for  co-channel  and 
adjacent  channel  interference  and  to 
report  these  standards  to  the 
Commission.  This  represents  a  one-time 


'*  See  Federal  Communications  Commission, 
60th  Annual  Report.  Fiscal  Year  1994  at  120-121. 
'2  See  Second  R60  at  14355. 
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effort  on  the  part  of  the  frequency 
coordinators.  The  Commission  believes 
that  participation  in  the  consensus 
process  will  be  highly  variable  from  one 
coordinator  to  another.  However,  on  the 
average,  the  Commission  anticipates 
that  activities  associated  with  reaching 
consensus  and  the  preparation  of  the 
requisite  report  will  occupy  40  hours  of 
time  per  coordinator,  of  which  there  are 
19. 

(5)  Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities  and 
Significant  Alternatives  Considered 

16.  The  Commission,  in  this  Fifth 
MO&O,  has  considered  petitions  for 
reconsideration  and  clarification 
regarding  its  Second  R&O  in  PR  Docket 
No.  92-235,  which  consoUdated  the 
PLMR  radio  services  below  512  MHz 
and,  inter  alia,  made  provisions 
regarding  frequency  coordination  in  the 
Industrial/Business  Pool.  In  doing  so, 
the  Commission  has  adopted  a  proposal 
which  minimizes  the  burdens  placed  on 
small  businesses.  The  new  frequency 
coordination  procedure,  grounded,  in 
part  on  comments  representative  of 
industry  consensus,  allows  the 
applicants  some  choice  in  selecting  a 
frequency  coordinator,  thereby 
introducing  competition  and  reducing 
costs;  but,  in  order  to  minimize 
potential  interference,  concurrence  of 
another  coordinator  may  be  required  in 
some  instances.  This  Fifth  MO&O  also 
requires  frequency  coordinators  to 
provide  a  consensus  report  to  the 
Conmiission  concerning  standards  for 
co-channel  and  adjacent  channel 
interference.  Although  some  initial 
burden  thus  rests  on  the  coordinators  in 
preparation  of  the  report,  the  net  efiiect 
will  be  to  reduce  the  overall  burden 
associated  with  the  frequency 
coordination  process  inasmuch  as  there 
will  likely  be  no  significant  further 
disputes  among  coordinators,  with 
associated  workload,  concerning  the 
appropriate  standard  to  use  when 
conducting  an  interference  analysis. 

Report  to  Congress 

17.  The  Commission  will  send  a  copy 
of  this  Fifth  M060  including  this  Final 
FRFA,  in  a  report  to  be  sent  to  Congress 
pursuant  to  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  see  5  U.S.C.  801(a)(1)(A).  hi 
addition,  the  Commission  will  send  a 
copy  of  the  Fifth  MO&O,  including  Final 
FRFA,  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration.  A  copy  of  the  Fifth 
MO&O  and  Final  FRFA  (or  siunmaries 
thereof)  will  also  be  published  in  the 
Federal  Register.  See  5  U.S.C.  604(b). 


Paperwork  Redufition  Act  Analysis 

18.  This  Memorandiun  Opinion  and 
Order  contains  a  new  information 
collection(s).  The  Commission,  as  part 
of  its  continuing  effort  to  reduce 
paperwork  burdens,  invites  the  general 
public  to  conunent  on  the  information 
collection(s)  contained  in  this 
Memorandum  Opinion  and  Order  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  Pubhc 
and  agency  comments  are  due  April  6, 
2001.  Comments  should  address:  (a) 
whether  the  new  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

OMB  Control  Number:  3060-XXXX. 

Title:  Section  90.35  Industrial/ 
Business  Pool  &  90.175  Frequency 
Coordination  Requirements. 

Type  of  Review:  New  collection. 

Respondents:  Business  or  other  for- 
profit,  not-for-profit  institutions.  State, 
Local,  or  Tribal  Governments. 

Number  of  Respondents:  3800 
respondents. 

estimated  Time  per  Response:  1  hour 
per  response. 

Total  Annual  Burden:  3800  hours. 

Cost  to  Respondents:  No  annual  cost 
burden  on  respondents  bojn  either 
capital  or  start-up  costs. 

Needs  and  Uses:  The  information 
collected  from  proposed  and  existing 
licensees  will  be  used  to  fecilitate  the 
frequency  coordination  process  and  to 
protect  existing  stations  against  harmful 
interference.  The  requested  information 
is  needed  to  improve  the  frequency 
coordination  process  with  a  resultant 
improvement  in  efficient  use  of  the 
spectrum. 

OMB  Control  Number:  3060-XXXX. 

Title:  Report  on  Co-Channel  and 
Adjacent  Channel  Interference  Report. 

Type  of  Review:  New  collection. 

Respondents:  Business  or  other  for- 
profit,  not-for-profit  institutions. 

Number  of  Respondents:  19 
respondents. 

Estimated  Time  per  Response:  40 
hours. 

Total  Annual  Burden:  760  hours. 

Cost  to  Respondents:  No  annual  cost 
burden  on  respondents  from  either 
capital  or  start-up  costs. 

Needs  and  Uses:  The  information 
collected  frt)m  frequency  coordinators 


will  be  used  to  establish  a  uniform 
calculus  for  estimation  of  co-channel 
and  adjacent  channel  interference  from 
proposed  stations  to  existing  Public 
Land  Mobile  Radio  Service  stations.  The 
requested  information  is  needed  to 
improve  the  fiequency  coordination 
process  with  a  resultant  improvement  in 
efficient  use  of  the  spectrum. 

List  of  Subjects  in  47  CFR  Part  90 

Communications,  Private  Land 
Mobile  Radio  Services. 

Federal  Communications  Commission. 
William  F.  Caton, 
Deputy,  Secretary. 

Rule  Changes 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  amends  47  CFR  Part  90  as 
follows: 

PART  90-l>RIVATE  LAND  MOBILE 
RADIO  SERVICES 

1.  The  authority  citation  for  Part  90 
continues  to  read  as  follows: 

Authmity:  Sees.  4(i),  11,  303(g),  303(r)  and 
332(c)(7)  of  the  Communications  Act  of  1934, 
as  amended,  47  U.S.C.  154(i),  161,  303(g), 
303(r).  332(c)(7). 

2.  Section  90.35  is  amended  by 
redesignating  paragraph  (b)(2)(iii)  as 
paragraph  (b)(2)(iv)  and  adding  a  new 
paragraph  (b)(2)(iii)  and  revising 
paragraph  (b)(2)(ii)  to  read  as  follows: 

§90.35    Industrial/business  pod. 

*         •         •         *         • 

(b)*  •  * 

(2)*   •   • 

(1)  •   •   * 

(ii)  A  letter  symbol  in  the  Coordinator 
column  of  the  fiequency  table  in 
paragraph  (b)(3)  of  this  section 
designates  the  mandatory  certffied 
frequency  coordinator  for  the  associated 
frequency  in  the  table.  However,  any 
coordinator  certified  in  the  Industrial/ 
Business  Pool  may  coordinate 
applications  on  such  frequencies 
provided  the  prior  written  consent  of 
the  designated  coordinator  is  obtained. 
Frequencies  for  which  two  coordinators 
are  listed  may  be  coordinated  by  either 
of  the  listed  coordinators. 

(iii)  Applications  for  new  or  modified 
facilities  on  frequencies  shared  prior  to 
radio  service  consolidation  by  the 
former  Manufacturers  Radio  Service,  the 
Forest  Products  Radio  Service,  the 
Power  Radio  Service,  the  Petroleiun 
Radio  Service,  the  Motor  Carrier  Radio 
Service,  the  Railroad  Radio  Service  and 
the  Automobile  Emergency  Radio 
Service  may  be  coordinated  by  any 
certified  Industrial/Business  Pool 
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coordinator.  However,  in  the  event  that 
the  interference  contour  of  a  proposed 
station  would  overlap  the  service 
contour  of  an  existing  station  licensed 
on  one  of  these  previously  shared 
frequencies,  the  written  conciurence  of 
the  coordinator  associated  with  the 
industry  for  which  the  existing  station 
license  was  issued,  or  the  vmtten 
conciurence  of  the  licensee  of  the 
existing  station,  shall  be  obtained.  For 
the  piu-poses  of  this  §  90.35,  the  service 
contour  for  UHF  stations  is  the  39  dBu 
contour;  and  the  interference  contoiu 
for  UHF  stations  is  the  21  dBu  contoiur; 
the  service  contour  for  VHF  stations  is 
the  37  dBu  contoiu;  and  the  interference 
contour  for  VHF  stations  is  the  19  dBu 
contour. 
***** 

3.  Section  90.175  is  amended  by 
revising  paragraphs  (b)(1),  (b)(2),  and 
(b)(3)  to  read  as  follows: 

§90.175    Frequency  coordination 
requirements. 

***** 

(b)*  *  * 

(1)  A  statement  is  required  from  the 
applicable  frequency  coordinator  as 
specified  in  §§  90.20(c)(2)  and  90.35(b) 
reconunending  the  most  appropriate 
frequency.  In  addition,  if  the 
interference  contour  of  a  proposed 
station  would  overlap  the  service 
contour  of  a  station  on  a  frequency 
formerly  shared  prior  to  radio  service 
consolidation  by  licensees  in  the 
Manufacttu-ers  Radio  Service,  the  Forest 
Products  Radio  Service,  the  Power 
Radio  Service,  the  Petroleum  Radio 
Service,  the  Motor  Carrier  Radio 
Service,  the  Railroad  Radio  Service  or 
the  Automobile  Emergency  Radio 
Service,  the  written  concurrence  of  the 
coordinator  for  the  industry-specific 
service,  or  the  written  concurrence  of 
the  licensee  itself,  must  be  obtained. 
Requests  for  concurrence  must  be 
responded  to  within  20  days  of  receipt 
of  the  request.  The  written  request  for 
concurrence  shall  advise  the  receiving 
party  of  the  maximum  20  day  response 
period.  The  coordinator's 
recommendation  may  include 
comments  on  technical  factors  such  as 
power,  anteima  height  and  gain,  terrain 
and  other  factors  which  may  serve  to 
minimize  potential  interference.  In 
addition: 

(2)  On  fiequencies  designated  for 
coordination  or  concurrence  by  a 
specific  frequency  coordinator  as 
specified  in  §§  90.20(c)(3)  and  90.35(b), 
the  applicable  frequency  coordinator 
shall  provide  a  written  supporting 
statement  in  instances  in  which 
coordination  or  conciurence  is  denied. 
The  supporting  statement  shall  contain 


sufficient  detail  to  permit  discernment 
of  the  technical  basis  for  the  denial  of 
concurrence.  Concurrence  may  be 
denied  only  when  a  grant  of  the 
imderlying  application  would  have  a 
demonstrable,  material,  adverse  effect 
on  safety. 

(3)  In  instances  in  which  a  frequency 
coordinator  determines  that  an 
applicant's  requested  frequency  or  the 
most  appropriate  frequency  is  one 
designated  for  coordination  or 
concurrence  by  a  specific  frequency 
coordinator  as  specified  in  §§  90.20(c)(3) 
or  90.35(b),  that  frequency  coordinator 
may  forward  the  application  directiy  to 
the  appropriate  frequency  coordinator. 
A  frequency  coordinator  may  only 
forward  an  application  as  specified 
above  if  consent  is  received  bom  the 
applicant. 

[FR  Doc.  01-2870  Filed  2-2-01;  8:45  am] 

BILUNO  COOE  6712-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  635 

[Docltet  No.  991210332-0212-02;  I.D. 
122700B] 

RiN  0648-AO95 

Atlantic  Highly  Migratory  Species 
(HMS)  Fisheries;  Regulatory 
Adjustments 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Final  rule;  technical 

amendment. 

summary:  NMFS  amends  the  final 
regulations  governing  the  Atiantic  HMS 
fisheries  to  clarify  the  annual  quota  for 
blue  sharks,  to  revise  a  cross-reference 
for  shark  size  limits,  and  to  revise  the 
specifications  for  the  East  Florida  Coast 
and  Charleston  Bump  closed  areas  as 
intended  by  the  recent  final  rule  to 
minimize  bycatch  and  incidental  catch 
in  the  pelagic  longline  fishery. 

DATES:  Effective  January  31,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karyl  Brewster-Geisz  at  301-713-2347, 
FAX:  301-713-1917. 
SUPPLEMENTARY  INFORMATION:  On  May 
28,  1999,  NMFS  published  a  final  rule 
(64  FR  29090)  that  implemented,  among 
other  things,  the  Atlantic  Timas, 
Swordfish,  and  Sharks  Fishery 
Management  Plan  (HMS  FMP),  which 
was  adopted  by  the  agency  in  April 


1999.  The  final  consolidated  rule 
included  language  specifying  the 
semiannual  blue  shark  quota  but 
inadvertently  omitted  language 
specifying  the  annual  blue  shark  quota. 
The  final  consolidated  rule  also 
incorrectly  cross-referenced  the  shark 
minimiun  size  limit  that  is  specified  in 
the  HMS  FMP. 

Additionally,  on  August  1,  2000, 
NMFS  published  a  final  rule  (65  FR 
47214)  that  prohibited  pelagic  longline 
fishing  at  certain  times  and  in  certain 
areas  within  the  Exclusive  Economic 
Zone  (EEZ)  of  the  Atiantic  Ocean  off  the 
coast  of  the  Southeastern  United  States 
and  in  the  Gulf  of  Mexico.  In  that  final 
rule,  the  definitions  for  the  East  Florida 
Coast  and  Charleston  Biunp  closed  areas 
inadvertentiy  specified  parts  of  the 
Atiantic  Ocean  outside  the  U.S.  EEZ.  As 
noted  throughout  the  record  for  the  final 
rule,  the  agency  intended  the 
restrictions  to  apply  only  in  the  U.S. 
EEZ.  This  technical  amendment  corrects 
these  errors  in  the  regulatory  text  and 
does  not  change  the  intent  of  the  final 
rule.  Ehie  to  the  respecification  of  the 
referenced  closed  areas  and  the  need  for 
NMFS  to  distribute  this  information  to 
affected  fishermen  and  State  and 
Federal  enforcement  personnel,  NMFS 
postpones  initiation  of  tbose  time/area 
closures  luitil  March  1,  2001. 

Qassification 

The  Assistant  Administrator  for 
Fisheries  (AA),  imder  5  U.S.C. 
553(b)(B),  finds  that  providing  prior 
notice  and  opportunity  for  public 
comment  on  this  final  rule  is 
unnecessary  and  contrary  to  the  public 
interest.  This  final  rule  corrects  earlier 
rules  by  clarifying  regulatory  text 
inconsistent  with  the  final  HMS  FMP 
and  the  Final  Supplemental 
Environmental  Impact  Statement  for  the 
regulatory  amendment  reducing 
bycatch,  bycatch  mortality,  and 
incidental  catch  in  the  Atlantic  pelagic 
longline  fishery.  These  corrections  and 
clarifications  are  necessary  to  avoid 
adverse  impacts  on  fishery  participants 
that  would  result  fitim  inconsistent 
interpretations  of  the  regulations 
relative  to  these  regulations  and/or  the 
inabihty  of  NMFS  to  enforce  regulations 
due  to  lack  of  clarity.  For  similar 
reasons,  the  AA,  under  5  U.S.C. 
553(d)(3),  finds  that  delaying  die 
effective  date  of  this  final  rule  for  30 
days  is  unnecessary  and  contrary  to  the 
public  interest. 

Because  prior  notice  and  opportunity 
for  public  comment  are  not  required  for 
this  rule  by  5  U.S.C.  553,  or  by  any  other 
law,  the  analytical  requirements  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.,  are  inapplicable.  This  action  is 
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not  significant  under  the  meaning  of 
Executive  Order  12866. 

List  of  Subiects  in  50  CFR  Part  635 

Fisheries,  Fishing,  Fishing  vessels. 
Foreign  relations,  hitergovemmental 
relations.  Penalties,  Reporting  and 
recordkeeping  requirements.  Statistics, 
Treaties. 

Dated:  January  30,  2001 

WiUiam  T.  Hogarth. 

Acting  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  635  is  amended 
as  follows: 

PART  635— ATLANTIC  HIGHLY 
MIGRATORY  SPECIES 

1.  The  authority  citation  for  part  635 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  971  et  seq.;  16  U.S.C. 
1801  etseq. 

2.  In  §  635.2.  the  definitions  of 
"Charleston  Biunp  closed  area"  and 
"East  Florida  Coast  closed  area"  are 
revised  to  read  as  follows: 

§635.2    DsfinMons. 

•         *         *         •         • 

Charleston  Bump  closed  area  means 
the  Atlantic  Ocean  area  seaward  of  the 
inner  boiuidary  of  the  U.S.  EEZ  from  a 
point  intersecting  the  inner  boimdary  of 
the  U.S.  EEZ  at  34°00'  N.  lat.  near 
Wilmington  Beach,  NC,  and  proceeding 
due  east  to  connect  by  straight  lines  the 
following  coordinates  in  the  order 
stated:  34°00'  N.  lat..  76°00*  W.  long.; 
31°00'  N.  lat.,  76°00'  W.  long.;  then 
proceeding  due  west  to  intersect  the 
inner  boundary  of  the  U.S.  FKZ  at  31°00' 
N.  lat.  near  Jekyll  Island.  GA. 
»        *        *        •        « 

East  Florida  Coast  closed  area  means 
the  Atlantic  Ocean  area  seaward  of  the 
inner  boundary  of  the  U.S.  EEZ  from  a 
point  intersecting  the  inner  boundary  of 
the  U.S.  EEZ  at  Sl'Od'  N.  lat.  near  Jekyll 
Island.  GA,  and  proceeding  due  east  to 
connect  by  straight  lines  the  following 
coordinates  in  the  order  stated:  31°00' 
N.  lat..  78''00'  W.  long.;  28°17'  N.  lat., 
79°12'  W.  long.;  then  proceeding  along 
the  outer  boundary  of  the  EEZ  to  the 
intersection  of  the  EEZ  with  24°D0'  N. 
lat.;  then  proceeding  due  west  to  the 
following  coordinates:  24''00'  N.  lat., 
81''47'  W.  long.;  then  proceeding  due 
north  to  intersect  the  inner  boundary  of 
the  U.S.  EEZ  at  81°47'  W.  long,  near  Key 
West,  FL. 


3.  In  §635.21,  paragraphs  (c)(2)(ii) 
and  (iii)  are  revised  to  read  as  follows: 


§  635.21    Gear  operation  and  deptoymant 
restrictions. 


(c)  •  •  * 

(2)  *  *  • 

(ii)  In  the  Charleston  Biunp  closed 
area  from  March  1  through  April  30, 
2001 ,  and  from  February  1  through 
April  30  each  calendar  year  thereafter; 

(iii)  In  the  East  Florida  Coast  closed 
area  at  any  time  beginning  at  12:01  a.m. 
on  March  1.  2001;  and 


4.  In  §635.22,  the  first  sentence  of 
paragraph  (c)  is  revised  to  read  as 
follows: 

§635.22    Recreational  retention  limits. 


(c)  Sharks.  One  shark  from  either  the 
large  coastal,  small  coastal  or  pelagic 
group  may  be  retained  per  vessel  per 
trip,  subject  to  the  size  limits  described 
in  §635. 20(e),  and,  in  addition,  one 
Atlantic  sharpnose  shark  may  be 
retained  per  person  per  trip.  *  *  * 


5.  hi  §635.27,  paragraph  (b)(l)(iii)  is 
revised  to  read  as  follows: 

§6355.27    Quotas. 

***** 

(b)*  *  • 

(1)  *  *  * 

(iii)  Pelagic  sharks.  The  annual 
commercial  quotas  for  pelagic  sharks  are 
92  mt  dw  for  porbeagle  sharks.  273  mt 
dw  for  blue  sharks,  and  488  mt  dw  for 
pelagic  sharks  other  than  porbeagle  or 
blue  sharks  (unless  otherwise  specified 
in  the  Federal  Register  as  provided  in 
paragraph  (b)(l)(iv)  of  this  section). 
These  quotas  are  divided  between  two 
semiannual  periods,  January  1  through 
Jime  30,  and  July  1  through  December 
31.  The  quotas  for  each  semiannual 
period  are  as  follows: 

(A)  Porbeagle  shark-46  mt  dw. 

(B)  Blue  sharks-136.5  mt  dw. 

(C)  Pelagic  sharks,  other  than 
porbeagle  or  blue  sharks-244  mt  dw. 

***** 

[FR  Doc.  01-2957  Filed  1-31-01;  3:33  pm] 

BILUNO  COOe  351&-22-S 


DEPARTMErfT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Doclcet  No.  991 228355-0370-04;  I.D. 
101200F] 

RIN  0648-AM50 

Fisheries  of  the  Northeastern  United 
States;  2001  Rshing  Quotas  for 
Atlantic  Surf  Clams,  Ocean  Quahogs, 
and  Maine  Mahogany  Ocean  Quahogs 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Final  rule;  2001  fishing  quotas 

for  Adantic  siirf  clams,  ocean  quahogs. 

and  Maine  mahogany  ocean  quahogs. 

SUMMARY:  NMFS  issues  final  quotas  for 
the  AUantic  surf  clam,  ocean  quahog, 
and  Maine  mahogany  ocean  quahog 
fisheries  for  2001.  The  intent  of  this 
action  is  to  specify  allowable  harvest 
levels  of  AUantic  surf  clams  and  ocean 
quahogs  from  the  exclusive  economic 
zone  and  an  allowable  harvest  level  of 
Maine  mahogany  ocean  quahogs  from 
the  waters  north  of  43°50'N.  lat.  in  2001. 
DATES:  Effective  from  February  5.  2001, 
through  December  31,  2001. 
ADDRESSES:  Send  comments  on  any 
ambiguity  or  unnecessary  complexity 
arising  fitim  the  language  used  in  this 
final  rule  to  Patricia  A.  Kurkul,' Regional 
Administrator,  Northeast  Region, 
National  Marine  Fisheries  Service.  One 
Blackburn  Drive.  Gloucester.  MA  01930- 
2298.  Copies  of  supporting  documents, 
including  the  Environmental 
Assessment,  Regulatory  Impact  Review. 
Final  Regulatory  Flexibility  Analysis 
(EtVRIR/FRFA).  and  the  Essential  Fish 
Habitat  Assessment,  are  available  itoxn 
the  Regional  Administrator,  Northeast 
Region.  The  EA/RIR/FRFA  is  accessible 
via  the  Internet  at  http-./www.nero.gov/ 
ro/doc/nr.htm. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  L.  Anderson,  Fishery 
Management  Specialist,  978-281-9226. 
SUPPLEMENTARY  INFORMATION:  The 
Fishery  Management  Plan  for  the 
Atlantic  Sxuf  Clam  and  Ocean  Quahog 
Fisheries  (FMP)  directs  NMFS,  in 
consultation  with  the  Mid-Atlantic 
Fishery  Management  Council  (Coimcil). 
to  specify  quotas  for  siu-f  clams  and 
ocean  quahogs  on  an  aimual  basis  from 
a  range  that  represents  the  optimum 
yield  (OY)  for  each  fishery.  It  is  the 
policy  of  the  Council  that  the  levels 
selected  allow  fishing  to  continue  at  that 
level  for  at  least  10  years  for  surf  clams 
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and  for  30  years  for  ocean  quahogs. 
While  staying  within  this  constraint,  the 
Council  policy  is  to  also  consider  the 
economic  benefits  of  the  quotas. 
Regulations  implementing  Amendment 
10  to  the  FMP  (63  FR  27481,  May  19, 
1998)  added  Maine  mahogany  ocean 
quahogs  to  the  management  unit  and 
provide  that  a  small  artisanal  fishery  for 
ocean  quahogs  in  the  waters  north  of  43° 
50'  N.  lat.  will  have  an  annual  quota 
with  an  initial  amount  of  100,000  Maine 
bushels  (bu)  (35,240  hectoliters  (hL)) 
within  a  range  of  17.000  to  100,000 
Maine  bu  (5,991  hL  to  35,240  hL).  As 
specified  in  Amendment  10  to  the  FMP, 
the  Maine  mahogany  ocean  quahog 
quota  is  in  addition  to  the  quota 
specified  for  the  ocean  quahog  fishery. 

Detailed  background  information 
regarding  the  development  of  these 
quotas  was  provided  in  the  preamble  to 
the  proposed  rule  published  at  65  FR 
66960,  November  8,  2000,  and  is  not 
repeated  here.  The  comment  period  for 
that  rule  ended  on  December  8,  2000. 
No  conunents  were  received,  and  the 
final  quotas  for  2001 ,  which  are 
unchanged  bora  those  in  the  proposed 
rule,  are  shown  in  the  table  below.  The 
2001  quotas  for  both  ocean  quahogs  and 
Maine  mahogany  quahogs  are  the  same 
as  the  2000  quotas.  However,  the  2001 
siuf  clam  quota  is  11  percent  higher 
than  the  2000  quota. 


PROPOSED  2001  SURF  CLAM/ 
OCEAN  QUAHOG  QUOTAS 


Fishery 


*3urf  dam 

^Ocean 
quahog 

^Maine  ma- 
hogany 
quahog 


2001  final 
quotas  (bu) 


2,850.000 
4,500,000 

100,000 


2001  final 
quotas  (hL) 


1,518,000 
2.396,000 

35,240 


1  1  bushel  =  1 .88  cubic  ft.  =  53.24  titers 

2  1  bushel  =  1 .2445  cubic  ft.  =  35.24  liters 

Classification 

NMFS  prepared  a  FRFA  for  this 
action.  A  copy  of  the  FRFA  is  available 
fivm  NMFS  (see  ADDRESSES).  A 
summary  of  the  FRFA  follows: 

A  description  of  the  reasons  why 
action  by  the  agency  is  being  taken  and 
the  objectives  of  this  final  rule  are 
explained  in  the  preamble  to  this  rule 
and  are  not  repeated  here.  This  action 
does  not  contain  any  coUection-of- 
information,  reporting,  or  recordkeeping 
requirements.  It  does  not  duplicate, 
overlap,  or  conflict  with  any  other 
Federal  rules.  This  action  is  taken  under 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act)  and 


regulations  at  50  CFR  part  648.  There 
are  no  compliance  costs  associated  with 
this  rule. 

There  were  no  public  comments 
submitted  in  response  to  the  initial 
regulatory  flexibility  analysis  (IRFA).  No 
changes  were  made  from  the  proposed 
nde. 

In  1999,  a  total  of  45  vessels  reported 
harvesting  surf  clams  or  ocean  quahogs 
from  Federal  waters  imder  an  individual 
transferable  quota  (ITQ)  system.  In  the 
small  artisanal  fishery  for  ocean 
quahogs  in  Maine,  38  vessels  reported 
harvests.  All  of  these  vessels  are  small 
entities. 

Nine  to  12  processors  participated  in 
the  surf  clam  and  ocean  quahog 
fisheries.  However,  five  firms  are 
responsible  for  the  vast  majority  of 
purchases  in  the  exvessel  market  and 
sale  of  processed  clam  products  in 
appropriate  wholesale  markets.  In  2000, 
surf  clam  allocation  holders  totaled  106, 
while  65  firms  or  individuals  held 
ocean  quahog  allocation. 

The  alternatives  implemented  by  this 
final  rule  are  expected  to  minimize 
economic  impacts  on  small  entities 
while  achieving  the  conservation  goals 
and  objectives  of  the  FMP  because  two 
of  the  quotas  are  the  same  as  last  year's 
quotas,  one  represents  an  11 -percent 
increase  over  last  year,  and  all  fall 
within  OY.. 

NMFS  considered  four  alternatives  to 
the  selected  2001  surf  clam  quota.  The 
selected  surf  clam  quota  of  2.85  million 
bu  (1.518  million  hL)  represents  an  11- 
percent  increase  over  the  2000  quota  of 
2.565  milhon  bu  (1.366  million  hL). 
This  alternative  was  selected  because  it 
would  provide  a  quota  large  enough  to 
allow  for  some  increase  in  demand  for 
the  product,  while  not  setting  it  so  high 
as  to  force  some  allocation  holders  out 
of  business.  There  were  two  alternatives 
with  quotas  smaller  than  the  one 
selected.  The  alternative  with  the  least 
quota  allocation  represents  the 
minimum  OY  provided  under  the  FMP 
(1.85  million  bu  (0.985  million  hL)).  a 
28-percent  decrease  from  the  1999 
quota.  This  quota  was  not  selected 
because,  at  this  quota  level,  although  the 
price  per  bushel  would  likely  increase, 
the  overall  revenues  may  decrease 
because  it  is  not  likely  that  the 
increased  price  would  compensate  for 
the  reduction  in  amoimt  of  sales,  The 
2.365-  million  bu  (1.259-million  hL) 
quota  alternative,  the  quota  alternative 
adopted  in  1998.  and  die  1999  status 
quo  alternative  (2.565  million  bu  (1.366 
million  hL)).  were  not  selected  because 
they  provided  no  opportunity  for  an 
increase  in  demand  oi  surf  clams.  The 
3.4-milUon  bu  (1.810-milhon  hL) 
alternative  quota  represents  a  33-percent 


increase  from  the  1999  quota  and  is  the 
maximiun  quota  allowed  by  the  FMP. 
This  alternative  was  rejected  because  it 
would  very  likely  depress  exvessel 
prices  and  increase  the  risk  of  business 
failure  for  allocation  holders  not 
associated  with  a  processor,  as  vertically 
integrated  companies  are  expected  to 
buy  product  from  vessels  using 
allocations  they  control  before  buying 
product  outside  the  company. 

NMFS  considered  four  alternatives  to 
the  selected  2001  ocean  quahog  quota. 
The  selected  quota  (4.5  million  bu 
(2.396  million  hL))  was  chosen  because 
it  is  the  same  quota  as  was  adopted  for 
1999  and  2000,  it  does  not  restrain  the 
fishery,  and  it  is  not  Ukely  to  change 
exvessel  prices  in  the  fishery.  There 
were  two  alternatives  with  quotas 
smaller  than  the  one  selected.  The 
alternative  with  the  least  quota 
allocation  (4.0  million  bu  (2.130  million 
hL)),  represents  the  minimum  OY 
provided  under  the  FMP,  and  is  a  12- 
percent  decrease  frx)m  the  1999  quota. 
The  other  quota  alternative  (4.250 
million  bu  (2.263  million  hL)) 
represents  a  6-percent  decrease  bova  the 
1999  quota.  Given  that  both  of  these 
alternatives  could  potentially  be 
constraining  to  the  fishery,  these 
alternatives  were  not  selected,  Two 
alternatives  above  the  selected  quota 
were  also  considered,  6.0  million  bu 
(3.194  million  hL),  the  maximum  OY 
allowed  by  the  FMP,  and  4.75  million 
bu  (2.529  million  hL),  a  6-percent 
increase,  frtim  the  1999  quota.  These 
alternatives  were  not  selected  because  of 
a  concern  that  upcoming  stock 
assessments  may  recommend  reduced 
quotas  and  that  the  fishery  woidd  most 
likely  not  be  able  to  utilize  such  an 
increase  in  the  quota. 

NMFS  considered  two  alternatives  to 
the  selected  2001  Maine  mahogany 
quahog  quota  of  100.000  Maine  bu 
(35,240  hL).  The  selected  quota  and  all 
alternatives  fall  within  the  range  of  OY 
established  by  the  FMP.  A  quota  of 
100,000  Maine  bu  was  chosen  because 
it  represents  the  highest  quota  possible 
under  the  FMP  in  the  absence  of  a 
scientific  assessment  of  the  resoiuce 
indicating  the  quota  could  be  set  at  a 
higher  level.  Two  alternatives  smaller 
than  the  selected  quota  were 
considered,  including  quotas  of  50,000 
Maine  bu  (17.624  hL)  and  72.466  Maine 
bu  (25,543  hL).  However,  these 
alternatives  were  not  selected  because 
decreasing  the  quota  would 
unnecessarily  constrain  the  fishery. 

This  final  rule  has  been  determined  to 
be  not  significant  for  piuposes  of 
Executive  Order  12866. 

Because  this  rule  only  establishes 
year-long  quotas  to  be  used  for  the  sole 
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purpose  of  closing  the  fishery  when  the 
quotas  are  reached  and  does  not 
establish  any  requirements  for  which  a 
regulatory  entity  must  come  into 
compliance,  it  is  luuiecessary  to  delay 
for  30  days  the  effective  date  of  this 
rule.  Therefore,  the  Assistant 
Administrator  for  Fisheries,  NOAA, 
under  5  U.S.C.  553(d)(5),  finds  good 
cause  not  to  delay  the  effective  date  of 
this  final  rule. 

The  President  has  directed  Federal 
agencies  to  use  plain  language  in  their 
commimications  with  the  public, 
including  regiilations.  To  comply  with 
this  directive,  we  seek  public  comment 
on  any  ambiguity  or  vmnecessary 
complexity  arising  from  the  language 
used  in  this  final  nile.  Such  comments 
should  be  sent  to  the  Regional 
Administrator  (see  ADDRESSES). 

,   Authority:  16  U.S.C.  1801  et  seq. 

Dated.  January  19,  2001. 

Penelope  D.  Dalton, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

(FR  Doc.  01-2197  Filed  2-2-01;  8:45  am] 

BILLING  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  697 

[Doclcat  No.  000412106-0363-03;  I.D. 
032200A] 

RIN  0648-AO02 

Atlantic  Coastal  Fisheries  Cooperative 
Management  Act  Provisions; 
Horseshoe  Crab  Fishery;  Closed  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTKM:  Final  rule. 

SUMMARY:  NMFS  issues  this  final  rule  to 
prohibit  fishing  for  horseshoe  crabs  and 
limit  possession  of  them  in  an  area  in 
the  exclusive  economic  zone  (FEZ) 
encompassing  a  30-nautical  mile  (nm) 
radius  (in  a  shape  roughly  equivalent  to 
a  rectangle)  seaward  from  the  midpoint 
of  the  territorial  sea  line  at  the  mouth  of 
Delaware  Bay.  The  intent  of  this  final 
rule  is  to  provide  protection  for  the 
Atlantic  coast  stock  of  horseshoe  crab 
and  to  promote  the  effectiveness  of  the 
Atlantic  States  Marine  Fisheries 
Commission's  (Commission)  Interstate 
Fishery  Management  Plan  (ISFMP)  for 
horseshoe  crab. 

DATES:  Effective  March  7,  2001. 


ADDRESSES:  Copies  of  supporting 
documents,  including  an  Environmental 
Assessment/Regulatory  Impact  Review/ 
Final  Regulatory  Flexibility  Analysis 
(EA/RIR/FRFA),  are  available  from 
Richard  H.  Schaefer,  Chief,  Staff  Office 
for  Intergovernmental  and  Recreational 
Fisheries,  National  Marine  Fisheries 
Service,  8484  Georgia  Avenue,  Suite 
425,  Silver  Spring,  MD  20910.  Send 
comments  on  any  ambiguity  or 
unnecessary  complexity  arising  from  the 
language  used  in  this  filial  rule  to  the 
Chief,  Staff  Office  for  Intergovernmental 
and  Recreational  Fisheries,  National 
Marine  Fisheries  Service,  6484  Georgia 
Avenue,  Suite  425.  Silver  Spring,  MD 
20910. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Perra,  301-427-2014. 
SUPPLEMENTARY  INPORMATION: 

Background 

The  background  and  rationale  for  this 
final  rule  were  contained  in  the 
preamble  to  the  proposed  rule, 
published  in  the  Federal  Register  on 
October  16.  2000  (65  FR  61135),  and  are 
not  repeated  here.  Additional 
backgroimd  for  this  final  rule  is 
available  and  contained  in  a  EA/RIR/ 
FRFA  prepared  by  NMFS.  (see, 
ADDRESSES). 

This  final  rule  prohibits  fishing  for 
horseshoe  crabs  in  an  area  in  the  EEZ 
encompassing  a  30-nm  radius  (in  a 
shape  roughly  equivalent  to  a  rectangle) 
seaward  from  the  midpoint  of  the 
territorial  sea  line  at  the  mouth  of 
Delaware  Bay  (closed  area);  prohibits 
possessing  horseshoe  crabs  on  a  vessel 
with  a  trawl  or  dredge  while  in  the 
closed  area;  and  requires  fishermen  to 
return  to  the  water  all  horseshoe  crabs 
caught  in  the  closed  area  incidental  to 
any  fishing  operations,  including  whelk 
fishing. 

The  closed  area  in  the  FEZ  off 
Delaware  Bay  is  bounded  as  follows:  (1) 
on  the  north  by  a  straight  line 
connecting  points  39°14.6'N.  lat, 
74°30.9'W.  long.  (3  nm  off  of  Peck 
Beach,  New  Jersey)  and  39°14.6'N  lat., 
74«'22.5'W.  long.;  (2)  on  the  east  by  a 
straight  line  connecting  points 
39°14.6'N.  lat.,  74°22.5'W.  long,  and 
38°22.0'N.  lat.,  74°22.5'W.  long.;  (3)  on 
the  south  by  a  straight  line  connecting 
points  38''22.0'N.  lat,  74°22.5'W.  long, 
and  38''22.0'N.  lat.,  75°00.4'W.  long.  (3 
nm  off  of  Ocean  City,  MD);  and  (4)  on 
the  west  by  the  outermost  boundary  of 
state  waters. 

Comments  and  Responses 

Comments  were  received  during  three 
scoping  meetings  and  during  the  15-day 
comment  period  on  the  proposed  rule. 


Scoping  meetings  on  the  proposed 
regulations  were  held:  on  September  5, 
2000,  in  Dover,  DE;  on  September  6, 
2000,  in  Cape  May,  NJ,  and  on 
September  7,  2000.  in  Salisbmy,  MD. 
During  the  scoping  meetings.  NMFS 
received  22  comments  in  favor  of  the 
proposed  closed  area  and  14  against. 
During  the  15-day  comment  period  on 
the  proposed  rule,  NMFS  received  58 
written  comments  bom  the  public.  In 
general  terms,  54  of  the  commenters 
were  in  favor  of  the  proposed  rule,  and 
4  were  opposed  to  its  issuaiice. 

Comments  in  favor  were  submitted  by 
local  and  national  conservation  groups, 
various  state  agencies,  some  biomedical 
companies,  and  the  general  public. 
Comments  in  opposition  to  the 
proposed  rule  were  submitted  by 
organizations  representing  the  fishing 
industry,  by  some  biomedical 
companies,  and  by  members  of  the 
public.  In  addition,  several  companies 
that  use  horseshoe  crab  blood  for 
biomedical  purposes  and  some  of  the 
conservation  organizations  requested  a 
modification  to  the  proposed  rule  that 
would  allow  horseshoe  crabs  to  be 
harvested  in  the  closed  area  for 
biomedical  use. 

All  comments  received  during  the 
comment  period  were  considered.  An 
additional  38  persons  submitted 
comments  within  7  days  after  the 
deadline  for  the  comment  period.  These 
comments  did  not  raise  issues  that  were 
not  raised  by  others  during  the  proposed 
rule  comment  period  or  considered  by 
NMFS  during  the  rulemaking  process. 
All  but  one  of  these  late  comments  were 
in  favor  of  the  proposed  rule.  These 
comments  were  considered,  but  are 
neither  identified  nor  responded  to 
here.  Comments  received  during  the 
comment  period  are  identified  and 
responded  to  as  follows: 

Comment  1 :  Several  commenters 
stated  that  the  closed  area  needs  a 
"sister"  law  enacted  by  the  state  to 
protect  horseshoe  crabs  irom 
overharvest  on  beaches. 

Response:  Harvesting  on  beaches  is 
under  the  purview  of  each  state  which 
cooperatively  manages  horseshoe  crabs 
with  other  states  and  the  Federal 
government  through  implementation  of 
the  Commission's  Fishery  Management 
Plan  for  Horseshoe  Crabs. 

Comment  2:  Twenty-three 
commenters  stated  that  they  wanted  the 
immediate  establishment  of  the 
proposed  closed  area. 

Response:  NMFS  is  establishing  the 
closed  area  as  expeditiously  as  possible. 

Comment  3:  A  commenter  was 
concerned  that  NMFS  would  not  be  able 
to  enforce  the  requirement  that  all 
horseshoe  crabs  caught  in  the  closed 
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area  incidental  to  other  fishing 
operations,  including  whelk  fishing,  be 
returned  to  the  water. 

Response:  NMFS  intends  to  work 
closely  with  the  U.  S.  Coast  Guard  to 
enforce  the  closed  area.  This  final  rule 
requires  fishermen  to  return 
immediately  to  the  water  any  horseshoe 
crab  caught  in  the  closed  area  regardless 
of  whether  the  horseshoe  crabs  were 
caught  on  purpose  or  incidental  to  any 
fishing  activities,  including  whelk 
fishing.  This  final  rule  also  prohibits  the 
possession  of  horseshoe  crabs  by  a 
vessel  or  a  person  on  a  vessel  with  a 
trawl  or  dredge  in  the  closed  area. 
Considering  the  depths  in  the  closed 
area,  trawls  and  dredges  are  the  only 
efficient  gears  that  could  be  used  to 
catch  horseshoe  crabs.  Therefore,  a 
vessel  fishing  for  whelks  would  not  be 
able  to  catch  horseshoe  crabs  in  the 
closed  area  and  put  them  in  their  whelk 
traps. 

Comment  4:  One  commenter  stated 
that  horseshoe  crab  limits  should  be  for 
the  entire  Delaware  Bay  and  extend 
offshore  to  36-nm.  Also,  two 
conservation  groups  submitted 
comments  that,  while  they  were  in  favor 
of  the  closed  area,  they  would  prefer  a 
much  larger  closed  area. 

Response:  The  commenter  who 
wanted  a  36-nm  closure  did  not  explain 
why  it  would  be  critical  to  expand  the 
closed  area  to  36-nm.  Also,  several 
conservation  organizations  wanted  more 
area  closed  to  better  insure  the 
protection  of  horseshoe  crabs.  Delaware 
Bay  waters  are  managed  under  the 
purview  of  state  laws.  Federal 
jurisdiction  starts  3  nm  out  from  the 
mouth  of  the  Delaware  Bay.  This  final 
rule  protects  horseshoe  crabs  in  Federal 
waters  widiin  an  area  encompassing  a 
30-nm  radius  of  the  Delaware  Bay. 
NMFS  believes  that  an  area  with  a  30- 
nm  radius  is  adequate  to  protect  the 
majority  of  horseshoe  crabs  in  the 
Delaware  Bay  and  reasonably  balances 
the  need  to  protect  horseshoe  crabs  and 
the  need  to  consider  impacts  on  the 
fishing  industry  and  the  biomedical 
industry.  Extending  the  closed  area 
woidd  unnecessarily  disrupt  fishing 
activities  conducted  away  from  the  area 
of  concern. 

Comment  5:  Three  commenters 
requested  that  a  notice  of  the  closure  be 
sent  to  all  horseshoe  crab  and  whelk 
fishermen  that  take  or  land  horseshoe 
crabs  in  the  vicinity  of  the  closed  area 
as  well  as  to  horseshoe  crab  and  whelk 
dealers  from  Delaware  through  Virginia. 

Response:  In  addition  to  publishing 
this  final  rule  in  the  Federfd  Register. 
which  provides  notice  to  all  members  of 
the  public  in  accordance  with  the 
requirements  of  the  Administrative 


Procedure  Act,  NMFS  intends  to  work 
closely  with  the  state  marine  fisheries 
agencies  in  the  Delaware  Bay  area  to 
identify  and  notify  those  involved  in  the 
whelk  and  horseshoe  crab  fisheries 
about  the  closed  area. 

Comment  6:  Eleven  commenters 
stated  that  they  were  in  favor  of  some 
biomedical  harvest  of  horseshoe  crabs  in 
the  closed  area.  One  commenter  stated 
that  scientific  collection  permits  should 
be  issued  to  authorize  the  biomedical 
harvest  of  horseshoe  crabs  frtim  the 
closed  area.  Six  commenters  stated  that 
they  wanted  biomedical  companies  that 
now  take  horseshoe  crabs  bom.  the 
proposed  closed  area  to  be 
grandfathered-in  so  that  they  may 
continue  to  take  horseshoe  crabs  from 
the  closed  area.  They  also  stated  that  no 
more  than  the  current  biomedical 
harvest  should  be  allowed,  and  that  the 
Jsiomedical  harvest  should  only  be 
allowed  under  a  provision  requiring 
horseshoe  crabs  be  returned  to  the  ocean 
after  bleeding.  One  commenter  stated 
that  closed  area  is  the  only  area  to 
obtain  horseshoe  crabs  for  the 
biomedical  industry  in  the  fall  of  the 
year.  Two  commenters  stated  that  there 
should  be  no  exceptions  to  the  ban  on 
horseshoe  crab  fishing  in  the  closed  area 
for  the  biomedical  industry. 

Response:  The  NMFS  trawl  survey 
shows  that  horseshoe  crabs  are  found 
both  north  and  south  of  the  closed  area 
during  the  fall  of  the  year.  Only  about 
10  percent  of  the  horseshoe  crabs 
harvested  for  the  biomedical  industry 
currentiy  come  from  the  closed  area. 
However,  given  that  Limulus 
Ameobocyte  Lysate  can  only  be 
produced  fitim  horseshoe  crab  blood 
and  is  essential  for  detection  of  bacterial 
endotoxins  in  drugs  and  medical 
equipment.  NMFS  agrees  that  a  limited 
biomedical  harvest  of  horseshoe  crabs 
should  be  allowed  in  the  closed  area. 
However,  since  biomedical  harvest  is  for 
commercial  purposes,  the  use  of 
scientific  collection  permits  is 
inappropriate.  Because  both  the 
Commission  and  NMFS  need  additional 
data  on  the  horseshoe  crab  resource  in 
order  to  manage  it  optimally,  NMFS 
believes  that  the  appropriate  mechanism 
for  allowing  biomedical  harvest  would 
be  an  exempted  fishing  permit  for 
which  any  biomedical  company  could 
apply.  Grandfathering-in  biomedical 
companies  with  a  history  of  harvesting 
horseshoe  crabs  from  the  closed  area 
would  not  result  in  the  generation  of 
needed  data.  Regulations  at  50  CFR  §§ 
600.745  and  697.22  establish  the 
procedures  for  requesting  an  exempted 
fishing  permit,  as  well  the  procedures 
and  criteria  NMFS  would  use  to  review 
and  issue  an  exempted  fishing  permit. 


Using  the  exempted  fishing  permit 
mechanism.  NMFS  could  limit  the  total 
biomedical  harvest  to  10,000  horseshoe 
crabs  annually  as  recommended  by  the 
Commission's  Horseshoe  Crab 
Management  Board.  In  addition,  NMFS 
will  require  that  all  crabs  harvested  be 
returned  to  the  water  after  bleeding  and, 
for  example,  that  the  number  of  crabs 
and  the  locations  where  they  were  taken 
from  and  returned  to  the  water  be 
reported  to  NMFS  in  order  to  help  fulfill 
data  needs. 

Comment  7:  Eighteen  commenters 
stated  that  the  closed  area  should  b^ 
designated  the  Carl  N.  Shuster  Jr. 
Horseshoe  Crab  Reserve  as  proposed  by 
NMFS. 

Response:  NMFS  agrees. 

Comment  8:  One  commenter  stated 
that  the  closed  area  should  be  closed  for 
5  years  with  an  option  to  renew,  and  20 
commenters  stated  that  the  closed  area 
should  be  established  for  at  least  10  to 
15  years. 

Response:  The  Commission's 
Horseshoe  Crab  Management  Board  has 
recommended  that  the  closed  area 
remain  in  place  for  at  least  5  years. 
NMFS  has  not  designated  an  ending 
date  for  the  closed  area,  but  considers 
the  closure  a  long-term  conservation 
measure  that  may  be  adjusted  through 
rulemaking  as  more  information  on  the 
horseshoe  crab  resource,  its  ecological 
role,  and  the  fishery  become  available. 

Comment  9:  Five  commenters  stated 
that  a  monitoring  program  should  be 
established  to  measure  the  effectiveness 
of  the  closed  area. 

Response:  NMFS  intends  to  work  in 
cooperation  with  the  states  and  the 
Commission  through  the  Commission's 
technical  committee  and  the  stock 
assessment  committee  to  monitor  the 
effectiveness  of  the  closed  area. 

Comment  10:  A  commenter  stated  that 
NMFS.  in  its  analysis,  virtually  ignored 
the  substantial  economic  activity  (in  the 
hundreds  of  millions  of  dollars) 
generated  by  non-consumptive  uses  of 
the  horseshoe  crabs,  such  as  shorebird/ 
horseshoe  crab  tourism  and  the  use  of 
horseshoe  crab  by  the  medical  industry. 

Response:  While  no  detailed 
economic  analysis  was  done  on 
shorebird/horseshoe  crab  tourism  and 
the  value  of  the  horseshoe  crab  resource 
to  the  medical  industry.  NMFS  agrees 
that  these  activities  generate  substantial 
economic  benefits,  and  that  protection 
of  the  horseshoe  crab  resource  through 
the  closed  area  will  ensure  the 
continuation  of  some  of  these  benefits. 
NMFS  reviewed  economic  studies  that 
stated  that  the  potential  economic 
benefits  for  the  coastwide  biomedical 
fishery  may  range  up  to  $175  million 
dollars,  and  that  New  Jersey's  Delaware 
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Bay  shorebird  tourism  may  generate  up 
to  $32  million  in  gross  economic 
benefits.  However,  the  biomedical 
estimates  included  input  from 
Massachusetts  and  South  Carolina 
where  the  majority  of  horseshoe  crabs 
are  harvested  for  biomedical  piuposes 
and  the  shorebird  economic  study  for 
New  Jersey  estimated  the  range  of  gross 
economic  benefits  from  $19  million  to 
$28  million. 

Comment  1 1 :  Several  commenters 
stated  that  there  is  no  scientific 
justification  for  the  closed  area  and  that 
horseshoe  crabs  are  already  sufficienUy 
protected  by  stringent  harvest 
restrictions. 

Response:  While  there  is  no  valid 
coastwide  stock  assessment,  there  are 
Delaware  Bay  egg  count  and  spawner 
surveys,  and  the  State  of  Delaware's 
trawl  survey  that  show  declining  trends 
in  abundance.  The  scientific  peer 
review  of  the  Commission's  horseshoe 
crab  stock  assessment  cited  concern 
over  localized  population  declines,  and 
recommended  a  risk-averse  horseshoe 
crab  management  program.  The  closed 
area  is  part  of  a  risk-averse  management 
program  that  will  help  protect  the 
Delaware  Bay  spawning  population  of 
horseshoe  crabs.  Also,  inJFormation 
submitted  during  the  comment  period 
from  a  horseshoe  crab  scientist 
associated  with  the  Virginia  Institute  of 
Marine  Science  provided  additional 
rationale  that  the  closed  area  protects 
the  juvenile  horseshoe  crabs  in  the 
offshore  area  and.  therefore,  closes  a 
significant  horseshoe  crab  management 
"loop  hole"  and  strengthens  the 
management  program  for  horseshoe 
crabs. 

Comment  12:  One  commenter  stated 
that  the  proposal  will  damage  tourism 
because  the  horseshoe  crab  popidation 
will  increase  and  large  numbers  of 
horseshoe  crabs  will  die  on  the  beaches 
and  rot,  thereby  malcing  beach  going 
activities  repulsive. 

Response:  The  closed  area  will  help 
increase  the  horseshoe  crab  population 
and  will  help  provide  food  for  migratory 
shorebirds.  Be«ch  clean  up  activities 
could  be  organized,  if  an  increased 
population  of  horseshoe  crabs  fouls  the 
beaches. 

Comment  13:  One  commenter 
expressed  support  for  the  closed  area 
stating  that  the  closure  will  cause  an 
increase  in  the  number  of  horseshoe 
crabs.  However,  the  commenter 
expressed  concern  that  this  would  only 
supply  more  eggs  for  sea  giills,  and 
suggested  that  the  number  of  gulls  needs 
to  be  reduced  or  the  gidls  need  to  be 
prevented  from  feeding  on  horseshoe 
crab  spawning  beaches. 


Response:  The  purpose  for  the  closed 
area  is  to  help  protect  the  horseshoe 
crab  population  so  that  it  may  fulfill  its 
multiple  uses,  including  providing  food 
for  migratory  shorebirds  and  other 
wildlife.  As  the  number  of  horseshoe 
crab  spawners  increases,  more 
horseshoe  crab  eggs  will  be  produced 
and  buried  on  the  beaches.  'This  will 
eventually  provide  more  eggs  for  birds 
and  more  eggs  to  sustain  the  horseshoe 
crab  population. 

Comment  14:  Two  commenters  stated 
that  the  closed  area  is  too  large  and  that 
a  smaller  area  from  5  to  15-nm  should 
be  closed  initially.  One  of  these 
commenters  also  commented  that  a 
smaller  closure,  combined  with 
enhanced  monitoring,  may  show  that 
there  is  no  need  to  extend  the  closure 
to  a  larger  area. 

Response:  Horseshoe  crabs  have  been 
found  as  far  as  35-nm  offshore,  and  a 
significant  component  of  the  Delaware 
Bay  horseshoe  crab  population  extends 
out  to  the  continental  shelf.  Therefore, 
closing  an  area  frt>m  5  to  15-nm  offshore 
would  not  be  an  adequate  risk-averse 
approach  to  protect  the  Delaware  Bay 
horseshoe  crab  popidation  because  a 
good  portion  of  the  Delaware  Bay 
population  of  horseshoe  crabs  migrate 
beyond  15-nm  of  the  mouth  of  the 
Delaware  Bay. 

Comment  15:  A  commenter  said  the 
closiire  will  negatively  affect  eel  and 
whelk  fishermen  through  a  reduced 
supply  of  horseshoe  crab  and  higher 
horseshoe  crab  bait  prices. 

Response:  Horseshoe  crabs  may  still 
be  harvested  outside  the  closed  area. 
Horseshoe  crab  bait  availability  would 
primarily  be  a  function  of  harvest  quotas 
enacted  by  Atlantic  coast  states. 
Reduced  supply  may  be  made  up  for  by 
the  use  of  bait  bags  that  can  reduce 
horseshoe  crab  needs  by  50  percent  per 
whelk  trap,  and  thus  reduce  demand  for 
bait  Also,  alternative  baits  can  be  used 
instead  of  horseshoe  crabs,  especially  in 
the  eel  fishery.  These  factors  may  cause 
bait  prices  to  rise  or  fall  dependiiig  on 
their  cost  and  efficiency.  However,  the 
impact  of  any  reduced  supply  or 
increase  in  bait  prices  that  results  frova 
the  closed  area  is  overridden  by  the 
overall  need  to  protect  the  horseshoe 
crab  resource  so  that  it  may  fulfill  its 
sustainable  long-term  multiple  uses. 

Comment  16:  A  commenter  stated  that 
the  short  time  period  to  implement  the  . 
closure  will  negatively  impact 
fishermen. 

Response:  The  Commission 
recommended  the  closed  area  on 
February  9,  2000;  NMFS  published  an 
advance  notice  of  proposed  rulemaking 
regarding  the  closed  area  on  May  3, 
2000  (65  FR  25698);  and  published  the 


proposed  rule  on  October  16,  2000  (65 
FR  61135).  NMFS  is  proceeding  with 
this  final  rule  because  of  the  need  to  act 
in  a  risk-averse  manner  to  protect  the 
horseshoe  crab  resource.  Concerns  over 
the  decline  of  the  Delaware  Bay 
horseshoe  crab  population  and  the  need 
to  provide  migrating  shorebirds  passing 
through  the  Delaware  Bay  area,  many  of 
which  are  experiencing  their  own 
popidation  declines  (especially  the  Red 
Knot),  a  plentiful  horseshoe  crab  egg 
food  source,  make  issuance  of  the  final 
rule  necessary  at  this  time. 

Comment  17:  A  commenter  stated  that 
no  efforts  are  being  made  to  get  artificial 
bait  on  the  market  and  that  without 
horseshoe  crabs  for  bait,  the  whelk  and 
eel  fisheries  will  be  devastated. 

Response:  NMFS  disagrees.  The 
development  of  artificial  bait  to 
substitute  for  horseshoe  crabs  is  ongoing 
at  several  universities  and  in  industry. 
NMFS  is  also  helping  with  a  pilot 
program  to  manu&cture  horseshoe  crab 
bait  bags  that  could  reduce  horseshoe 
crab  bait  needs  by  50  percent.  Eel  and 
whelk  vessels  should  be  able  to  obtain 
bait  under  state  quotas,  which  when 
applied  with  bait  bags  may  meet  their 
needs.  Sevmal  substitute  baits,  such  as 
clam  bellies,  shrimp  heads,  and  cheese, 
have  been  reported  through  the 
Commission's  October  5, 1999, 
Alternative  Bait  Workshop. 

Comment  18:  A  conunenter  stated  that 
NMFS  should  proceed  very  carefully 
because  closed  areas  for  one  species 
may  be  used  as  a  conduit  to  secure 
additional  regulaticms  on  other  species 
and/or  gear  types. 

Response:  r>ft4FS  considers  the  closed 
area  only  as  a  reserve  for  horseshoe 
crabs,  and  is  only  restricting  the 
simultaneous  possession  of  horseshoe 
crabs  and  gear  that  could  be  used  to 
illegally  harvest  horseshoe  crabs  in  the 
closed  area. 

Comment  19:  There  were  two 
comments  that  stated  that  prohibiting 
vessels  from  having  on  board  all  other 
fishing  gear  aside  from  whelk  traps 
makes  fishing  vessels  less  efficient. 

Response:  NMFS  agrees.  NMFS  had 
originally  proposed  prohibiting  alLother 
fishing  gear  when  possessing  whelk  pots 
in  the  closed  area.  However,  based  on 
scoping  meetings  and  the  comments 
received  on  the  proposed  rule,  it  was 
determined  that  vessels  that  fish  for 
whelks  with  horseshoe  crabs  operate 
with  different  types  of  fishing  gear  on 
board  and  fish  for  other  species  while 
making  whelk  fishing  trips.  NMFS 
agrees  that  some  other  commercial 
gears,  other  than  whelk  pots,  should  be 
allowed  on  vessels  that  also  possess 
horseshoe  crabs.  Therefore,  the  final 
rule  has  been  modified  to  prohibit  only 
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trawls  or  dredges  on  vessels  possessing 
horseshoe  crabs  in  the  closed  area. 

•Comment  20:  A  commenter  stated  that 
if  trawls  and  dredges  are  prohibited  on 
vessels  with  horseshoe  crabs  in  the 
closed  area,  the  trawl  nets  or  dredge 
bags  should  be  allowed  to  be  stowed 
below  deck,  and  trawl  doors  should  be 
allowed  to  remain  on  the  vessel  since 
expensive  dockside  crane  service  is 
required  to  remove  the  doors. 

Response:  Due  to  the  difficulty  of 
enforcing  a  prohibition  on  fishing  for 
horseshoe  crabs  in  the  closed  area  and 
a  stowage  requirement,  NMFS  believes 
it  is  unwise  to  allow  vessels  to  have  the 
net  or  bag  portion  of  trawl  or  dredge 
gear  on  board,  even  if  stowed,  while 
also  allowing  them  to  possess  horseshoe 
crabs.  However,  NMFS  sees  no  need  to 
have  trawl  doors  removed  from  vessels, 
when  the  trawl  nets  or  dredge  bags  are 
^Iready  removed  from  the  vessel. 
1 1  Comment  21:  A  commenter  stated  that 
whelk  vessels  fishing  in  the  closed  area 
should  be  allowed  to  use  lobster  and 
fish  pots  while  possessing  horseshoe 
crabs  on  board. 

Response:  NMFS  agrees  for  the  same 
■Basons  as  cited  in  comment  19. 
I  Comment  22:  A  commenter  stated  that 
vessels  shipping  horseshoe  crabs  for  bait 
or  biomedical  purposes  should  be 
allowed  to  transit  the  closed  area  since 
going  around  the  reserve  adds  time  and 
expense  and  impedes  interstate 
commerce. 

Response:  In  order  to  support  the 
enforcement  of  the  closed  area,  a  vessel 
with  a  trawl  or  dredge  may  not  possess 
horseshoe  crabs  in  the  closed  area. 
However,  transportation  of  horseshoe 
crabs  through  the  closed  area  is  allowed 
as  long  as  the  vessel  does  not  have  a 
trawl  or  dredge. 

Comment  23:  Two  commenters  stated 
that  the  closed  area  is  unnecessary 
because  the  coastwide  state-by-state 
quotas  are  sufficient  to  protect 
horseshoe  crabs. 

Response:  The  closed  area  is 
necessary  to  give  added  protection  to 
the  Delaware  Bay  horseshoe  crab 
population,  because  even  though  there 
are  individual  state  quotas,  there  is  no 
restriction  on  where  horseshoe  crabs 
can  be  taken  in  the  Federal  waters. 
Without  the  closed  area,  vessels  from 
many  states  could  concentrate  their 
fishing  in  Federal  waters  near  the  mouth 
of  the  Delaware  Bay  and,  while  fishing 
under  quotas  intended  for  other  regions, 
deplete  the  Delaware  Bay  horseshoe 
jCrab  population. 

I  Comment  24:  NMFS  received  two 
domment  letters  signed  by  a  total  of  six 
persons  stating  that  the  southern 
boundary  of  the  closed  area  should  be 
at  the  Maryland/Delaware  state  line. 


because  vessels  harvesting  horseshoe 
crabs  off  the  Maryland  coast  harvest 
crabs  in  the  morning,  and  then  fish  for 
other  species  before  returning  to  port. 

Response:  Moving  the  southern 
boundary  line  of  the  closed  area  to  the 
Maryland/Delaware  state  line  would 
shrink  the  closed  area  north  to  where  it 
no  longer  would  give  enough  protection 
to  the  Delaware  Bay  horseshoe  crab 
population. 

Comment  25:  A  commenter  requested 
that  more  Federal  regulations  be 
implemented  to  further  restrict  harvest 
of  horseshoe  crabs  in  Federal  waters. 

Response:  NMFS  believes  that  the 
closed  area  and  the  state  harvest  quotas 
under  the  Commission's  plan  are  a  good 
first  step  in  protecting  horseshoe  crabs. 
NMFS  is  preparing  a  proposed  rule  to 
improve  on  the  reporting  of  the 
horseshoe  crab  catch  and  prevent 
transfer  of  horseshoe  crabs  at  sea.  As 
further  information  becomes  available 
on  the  horseshoe  crab  resource  and 
fishery,  NMFS  will  adjust  the 
conservation  measures  on  horseshoe 
crabs  in  Federal  waters  as  necessary  to 
protect  the  horseshoe  crab  resource  and 
support  its  competing  multiple  uses. 

Comment  26:  Four  commenters 
requested  that  NMFS  implement  better 
reporting  requirements  regarding  the 
horseshoe  crab  harvest  and  prevent 
transfer-at-sea  of  horseshoe  crabs. 

Response:  NMFS  is  in  the  process  of 
developing  a  proposed  rule  that  would 
implement  better  reporting 
requirements  and  prohibit  transfers-at- 
sea  of  horseshoe  crabs  in  the  FEZ  by 
Federal  horseshoe  crab  fishery  permit 
holders,  regardless  of  whether  they  are 
in  the  EEZ  or  state  waters. 

Comment  27:  Several  commenters 
stated  that  NMFS  should  also  recognize 
the  role  that  horseshoe  crabs  and  their 
eggs  play  in  providing  food  for  marine 
finfish  and  shellfish,  and  marine 
mammals. 

Response:  NMFS  acknowledges  that 
horseshoe  crab  eggs  and  horseshoe  crabs 
are  a  food  source  for  numerous  marine 
animals,  including  shorebirds.  sea 
turtles,  finfish,  crabs,  and  mollusks. 

Comment  28:  A  conunenter  stated  that 
the  economic  impacts  cited  for  the  value 
of  horseshoe  crabs  as  bait  in  the 
proposed  rule  totally  ignored  the  true 
economic  impact  to  eel,  catfish,  and 
whelk  fishermen. 

Response:  NMFS  in  its  analysis  of  the 
proposed  rule  cited  economic  values  for 
the  eel  and  whelk  fisheries  (the  value  of 
horseshoe  crab  bait  for  the  catfish 
fishery  is  uncertain),  and  recognized 
that  the  availability  of  horseshoe  crab 
bait  will  affect  the  eel  and  whelk 
fisheries.  However,  the  major  impact  on 
horseshoe  crab  bait  availability  and 


price  is  through  state  commercial 
horseshoe  crab  quotas,  which  have 
limited  the  coastwide  take  of  horseshoe 
crabs  by  25  percent  or  more.  While  the 
closed  area  may  make  it  less  efficient  to 
collect  horseshoe  crabs,  it  is  not  a  major 
factor  in  limiting  the  availability  of 
horseshoe  crab  to  the  eel,  catfish,  and 
whelk  fishermen.  NMFS  acknowledges 
that  there  may  be  some  minor  impacts 
to  the  eel,  catfish,  and  whelk  fishermen 
due  to  the  closed  area,  but  was  unable 
to  quantify  those  impacts. 

Changes  frvrn  the  Proposed  Rule 

In  response  to  comments  received 
during  the  three  scoping  meetings  and 
during  the  15-day  comment  period  for 
the  proposed  rule,  the  following 
changes  were  made: 

In  §  697.2,  although  definitions  for 
trawl  and  dredge  are  listed  in  §  600.10, 
they  are  added  to  §  697.2  to  make  the 
regulations  easier  to  understand  and 
follow. 

In  §  697.2,  the  definitions  for  whelk 
and  whelk  trap  are  removed  because 
paragraph  (f)(2)  under  §  697.23  no 
longer  uses  either  term. 

In  §697.23,  paragraph  (f)(2).  the 
paragraph  has  been  rewritten  to  take  out 
the  reference  to  whelk  traps  and  applies 
the  prohibition  on  the  possession  of 
horseshoe  crabs  to  any  vessel  or  person 
on  a  vessel  with  a  trawl  or  dredge.  In  the 
proposed  rule,  no  commercial  fishing 
gear  except  whelk  traps  were  allowed 
on  board  if  a  vessel  or  person  was  in 
possession  of  horseshoe  crabs.  See 
response  to  conunent  20  for  more 
details. 

In  response  to  the  removal  of  the 
definition  for  horseshoe  crabs  in  §  697.2 
and  paragraph  (e)(1)  and  (2)  of  §697.7 
due  to  the  removal  of  another  rule  (65 
FR  64896,  October  31,  2000).  the 
following  changes  were  made: 

In  §  697.2.  the  definition  for 
horseshoe  crab  is  added. 

In  §697.7,  paragraph  (e)(3)  through 
(5),  were  redesignated  (e)(1)  through  (3). 

Additional  background  for  this  final 
rule  is  available  and  contained  in  a  EA/ 
RIR/FRFA  prepared  by  NMFS  (see 
ADDRESSES). 

Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (AA)  has  determined 
that  these  actions  are  compatible  with 
the  effective  implementation  of  the 
Commission's  coastal  FMP  and 
consistent  with  the  national  standards 
of  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 

NMFS  prepared  a  FRFA  that  describes 
the  impact  of  this  final  rule  on  small 
entities.  A  summary  of  the  FRFA 
follows: 
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This  final  rule  is  published  under  the 
authority  of  section  803  of  the  AUantic 
Coastal  Fisheries  Cooperative 
Management  Act.  The  purpose  of  the 
rule  is  to  improve  cooperative 
management  of  the  Atlantic  coast 
horseshoe  crab  Limulus  polyphemus 
and  provide  protection  to  the  Delaware 
Bay  population  of  horseshoe  crabs  to 
support  conservation  of  the  resource 
and  help  assure  an  adequate  supply  of 
horseshoe  crab  eggs  for  migrating 
sborebirds  as  well  as  an  adequate 
supply  of  horseshoe  crabs  for  bait  and 
medical  purposes  over  time.  The  need 
for  the  closed  area  is  explained  in  the 
preamble  to  this  final  rule  and  is  not 
repeated  here.  This  final  rule  is 
estimated  to  affect  19  fishing  vessels,  all 
of  which  are  small  businesses;  effects  on 
them  are  expected  to  be  minor.  Of  these 
19  vessels,  9  target  horseshoe  crabs 
directly  and  10  land  horseshoe  crabs 
caught  incidentally  while  targeting 
other  species. 

There  are  no  reporting,  record  keeping 
or  other  similar  compliance 
requirements  in  this  final  rule.  No  other 
Federal  rules  duplicate  or  conflict  with 
the  proposed  action. 

Six  alternatives  were  examined  when 
the  rule  was  proposed.  They  were: 
Alternative  1  -  no  action;  Alternative  2 
-  a  closed  area  using  a  radius  of  30-nm, 
prohibition  on  possession  of  horseshoe 
crabs;  Alternative  3A  -  a  rejected 
proposed  preferred  alternative  that 
would  close  an  area  encompassing  a  30- 
nm  radius  off  the  mouth  of  Delaware 
Bay  to  horseshoe  crab  fishing,  and  allow 
limited  possession  of  horseshoe  crabs  in 
the  closed  area  by  whelk  vessels  with  no 
other  conunercial  fishing  gear  except 
whelk  traps;  Alternative  4  -  a  closed 
area  using  a  radius  of  15-nm, 
prohibition  on  possession  of  horseshoe 
crabs;  Alternative  5  -  a  closed  area  using 
a  radius  of  15-nm,  limited  possession  of 
horseshoe  crabs  by  whelk  fishermen; 
and  Alternative  6  -  a  closed  area  using 
a  radius  of  60-nm,  limited  possession  of 
horseshoe  crabs  by  whelk  fishermen. 

NMFS  had  originally  proposed 
Alternative  3A  (prohibition  on  fishing 
for  horseshoe  crabs  but  allowed 
possession  of  horseshoe  crabs  by  fishing 
vessels  with  no  commercial  fishing  gear 
other  than  whelk  traps  on  board  in  the 
closed  area].  However,  based  on  scoping 
meetings  and  the  comments  received  on 
the  proposed  rule,  it  was  determined 
that  vessels  that  fish  for  whelks  using 
horseshoe  crabs  as  bait  operate  with 
different  types  of  fishing  gear  on  board 
and  fish  for  other  species  while  making 
whelk  fishing  trips.  NMFS  agrees  that 
some  other  commercial  gears,  other  than 
whelk  pots,  should  be  allowed  on 
vessels  that  also  possess  horseshoe  crabs 


and  fish  in  the  closed  area.  Therefore, 
the  rule  has  been  modified  as  stated 
below  in  Alternative  3. 

Alternative  3,  the  selected,  preferred 
alternative  closes  an  area  encompassing 
a  30-nm  radius  off  the  mouth  of 
Delaware  Bay  to  horseshoe  crab  fishing, 
and  prohibits  possession  of  horseshoe 
crabs  by  a  vessel  or  by  a  person  on  a 
vessel  with  a  trawl  or  dredge.  This 
allows  vessels  that  have  horseshoe  crabs 
on  board  in  the  closed  area  to  fish  for 
other  species  with  a  variety  of  gears,  but 
not  trawls  or  dredges.  The  rationale  for 
allowing  such  activity  is  based  on  the 
fact  that  trawls  or  dredges  are  most 
likely  the  only  gears  that  would  be  used 
to  harvest  horseshoe  crabs  at  depths 
such  as  those  in  the  closed  area. 
Therefore,  for  enforcement  proposes, 
they  are  not  allowed  on  vessels  that  also 
possess  horseshoe  crabs  in  the  closed 
area.  However,  other  gears  aside  from 
trawls  or  dredges  are  not  as  capable  of 
catching  horseshoe  crabs  and  pose  little 
risk  to  the  enforcement  of  the  closed 
area.  Also,  based  on  public  comment, 
trawl  doors  may  be  left  on  vessels 
possessing  horseshoe  crabs  in  the  closed 
area.  This  relieves  fishermen  of  the  cost 
of  removing  the  doors  if  they  wish  to 
possess  horseshoe  crabs  in  the  closed 
area.  These  modifications  to  the 
proposed  rule  provide  some  economic 
relief  to  the  fishing  fleet  while  not 
compromising  the  conservation  goals  of 
the  action.  The  preferred  alternative  was 
selected  because  it  was  the  best 
approach  to  preventing  overfishing  of 
the  horseshoe  crab  resource  off 
Delaware  Bay  while  minimizing  adverse 
economic  impacts  on  fishing  vessels. 

The  six  other  alternatives  were 
rejected  for  the  following  reasons: 

Alternative  1,  the  no  action 
alternative,  may  result  in  future 
reductions  in  ex-vessel  revenues, 
tourism  revenues,  and  revenues  from 
the  biomedical  industry  if  taking  no 
action  results  in  a  decline  in  the 
horseshoe  crab  resource  off  Delaware 
Bay.  Alternative  2,  which  would  close 
an  area  encompassing  a  30-nm  radius 
%ff  of  mouth  of  Delaware  Bay  to 
horseshoe  crab  fishing  and  prohibit 
possession  of  horseshoe  crabs,  would 
prevent  vessels  from  fishing  for  whelks 
in  the  closed  area  by  prohibiting  them 
from  taking  horseshoe  crabs  as  bait  into 
the  closed  area.  Alternative  4,  which 
closes  an  area  encompassing  a  radius  of 
15-nm  and  prohibits  possession  of 
horseshoe  crabs,  was  rejected  because  it 
did  not  provide  adequate  protection  for 
horseshoe  crabs  and  would  have 
prevented  the  whelk  fishery  from 
continuing  in  the  closed  area. 
Alternative  3A  was  rejected  because  it 
would  have  unnecessarily  prevented 


vessels  with  horseshoe  crabs  on  board 
from  fishing  in  the  closed  area  for  other 
species  with  gears  that  are  not  likely  to 
catch  horseshoe  crabs.  Alternative  5,  a 
closed  area  using  a  radius  of  15-nm  with 
limited  possession  of  horseshoe  crabs, 
was  rejected  because  it  did  not  provide 
adequate  protection  for  horseshoe  crabs 
and  would  have  prevented  vessels  with 
horseshoe  crabs  on  board  from  fishing 
in  the  closed  area  for  other  species  with 
gears  that  are  not  likely  to  catch 
horseshoe  crabs.  Alternative  6,  a  closed 
area  using  a  radius  of  60-nm  while 
allowing  limited  possession  of 
horseshoe  crabs,  was  rejected  because  it 
woidd  have  closed  more  area  than 
needed  to  protect  the  Delaware  Bay 
horseshoe  crab  resource,  and  thus 
unnecessarily  negatively  effected  fishing 
vessels.  A  copy  of  the  FRFA  is  available 
from  NMFS  (see  ADDRESSES). 

This  final  rule  has  been  determined  to 
be  significant  for  ptirposes  of  Executive 
Order  12866. 

The  President  has  directed  Federal 
agencies  to  use  plain  lamguage  in  thefr 
communication  with  the  public, 
including  regulations.  To  comply  with 
this  directive,  we  seek  public  comment 
on  any  ambiguity  or  unnecessary 
complexity  arising  from  the  language 
used  in  this  final  rule.  Such  comments 
should  be  sent  to  the  Chief,  Staff  Office    ' 
for  Intergovernmental  and  Recreational 
Fisheries  (see  ADDRESSES). 

List  of  Subjects  in  50  CFR  Part  697 

Fisheries,  Fishing,  Litergovemmental 
relations. 

Dated:  January  19,  2001. 
Penelope  D.  Dalton, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  chapter  VI,  part  697, 
is  amended  as  follows: 

PART  697— ATLANTIC  COASTAL 
HSHERIES  COOPERATIVE 
MANAGEMENT 

1.  The  authority  citation  for  part  697 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1851  note;  16  U.S.C. 
5101  et  seq. 

2.  hi  §  697.2,  the  definitions  for 
"Dredge,"  "Horseshoe  crab,"  and 
"Trawl"  are  added  alphabetically  to 
read  as  follows: 

§697.2    Definitions. 

***** 

Dredge  means  a  gear  consisting  of  a 
mouth  frame  attached  to  a  holding  bag 
constructed  of  metal  rings  or  mesh. 
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Horseshoe  crab  means  members  of 
stocks  or  populations  of  the  species 
Limulus  polyphemus. 
*j  I      *        *        *        * 

'  Trawl  means  a  cone  or  funnel-shaped 
net  that  is  towed  through  the  water,  and 
can  include  a  pair  trawl  that  is  towed 
s^qaultaneously  by  two  boats. 

I      *        *        *        * 

3.  In  §  697.7,  paragraph  (e)  is  added  to 
read  as  follows: 

§897.7    Prohibitions. 

***** 

(e)  Atlantic  Coast  Horseshoe  Crab 
fishery.  In  addition  to  the  prohibitions 
set  forth  in  §  600.725  of  this  chapter,  it 
is  unlawful  for  any  person  to  do  any  of 
the  following: 

(1)  Fish  for  horseshoe  crabs  in  the 
Carl  N.  Shuster  Jr.  Horseshoe  Crab 
Reserve  described  in  §  697.23(f)(1). 

(2)  Possess  horseshoe  crabs  on  a 
vessel  with  a  trawl  or  dredge  in  the 
closed  area  described  in  §  697.23(f)(1). 

(3)  Fail  to  retiuTi  to  the  water 
immediately  without  further  harm,  all 
horseshoe  crabs  caught  in  the  closed 
area  described  in  §  697.23(f)(1). 


4.  In  §  697.22,  the  introductory 
paragraph  and  paragraph  (a)(1)  are 
revised  to  read  as  follows: 

§697.22    Exempted  fishing. 

The  Regional  Administrator  may 
Bxempt  any  person  or  vessel  from  the 
requfrements  of  this  part  for  the  conduct 
of  exempted  fishing  beneficial  to  the 
management  of  the  American  lobster, 
weakfish,  Atlantic  striped  bass,  Atlantic 
stiu^eon,  or  horseshoe  crab  resource  or 
fishery,  pursuant  to  the  provisions  of 
§600.745  of  this  chapter. 

(a)  *  *  * 

(1)  Have  a  detrimental  effect  on  the 
Americaii  lobster,  Atlantic  striped  bass, 
weakfish,  Atlantic  sturgeon,  or 
horseshoe  crab  resource  or  fishery;  or 
***** 

5.  Section  697.23,  paragraph  (f)  is 
added  to  read  as  follows: 

§697.23    Restricted  gear  areas. 

***** 

(f)  Carl  N.  Shuster  Jr.  Horseshoe  Crab 
Reserve.  (1)  No  vessel  or  person  may 
fish  for  horseshoe  crabs  in  the  area 
known  as  the  Carl  N.  Shuster  Jr. 


Horseshoe  Crab  Reserve  bounded  as 
follows: 

(i)  On  the  north  by  a  straight  line 
connecting  points  39°14.6'N.  lat., 
74°30.9'W.  long.  (3  nm  off  of  Peck 
Beach,  NJ)  and  39°14.6'N  lat., 
74°22.5'W.  long. 

(ii)  On  the  east  by  a  straight  line 
connecting  points  39°14.6'N.  lat., 
74''22.5'W.  long,  and  38°22.0'N.  lat.. 
74°22.5'W.  long. 

(ill)  On  the  south  by  a  straight  line  - 
connecting  points  38''22.0'N.  lat, 
74°22.5'W.  long,  and  38°22.0'N.  lat., 
75°00.4'W.  long.  (3  nm  off  of  Ocean 
City,  MD). 

(iv)  On  the  west  by  the  outermost 
boundary  of  state  waters. 

(2)  No  vessel  or  person  on  a  vessel 
with  a  trawl  or  dredge  may  possess 
horseshoe  crabs  in  the  area  described  in 
paragraph  (f)(1)  of  this  section. 

(3)  Horseshoe  crabs  caught  in  the  area 
described  in  paragraph  {f){l)  of  this 
section  must  be  returned  immediately  to 
the  water  without  further  harm. 

[FR  Doc.  01-2120  Filed  2-2-01;  8:45  am] 
BILUNG  CODE:  3S10-22-S 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  ttie  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  phor  to  the  adoption  of  tfie  final 
rules. 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  240  and  249 

[Ratoase  No.  34-43860;  RIe  No.  S7-03-01] 

RIN  3235-Ai06 

Proposed  Rule  Changes  of  Self- 
Regulatory  Organizations 

AGENCY:  Securities  and  Exchange 
Conunission. 


ACTION:  Proposed  rule. 


SUMMARY:  The  Securities  and  Exchange 
Commission  ("Commission")  is 
proposing  to  amend  the  requirements 
apphcable  to  self-regulatory 
organization  ("SRO")  filings  of 
proposed  rule  changes  with  the 
Conmiission.  Specifically,  the 
Commission  is  proposing  to  issue  a 
release  relating  to  the  proposed  rule 
change  within  10  business  days  of 
receipt  {or  within  such  longer  period  as 
to  which  the  SRO  consents  in  writing) 
and  allow  the  majority  of  trading  rules 
to  be  effective  upon  filing.  The 
amendments  are  designed  to  expedite 
the  review  of  SRO  rules,  and  to  allow 
SROs  to  more  quickly  introduce  changes 
to  their  markets. 

DATES:  Comments  must  be  received  by 
April  6.  2001. 

ADDRESSES:  All  comments  concerning 
the  rule  proposals  should  be  submitted 
in  triplicate  to  Jonathan  G.  Katz, 
Secretary,  U.S.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609. 
Comments  also  may  be  submitted 
electronically  at  the  following  E-mail 
address:  ruIe-comments@sec.gov.  All 
comment  letters  should  refer  to  File 
Number  S7-03-01,  this  file  number 
should  be  included  on  the  subject  line 
if  E-mail  is  used.  Comment  letters  will 
be  available  for  inspection  and  copying 
in  the  public  reference  room  at  the  same 
address.  Electronically  submitted 
comment  letters  will  be  posted  on  the 
Commission's  Internet  web  site  http:// 
www.sec.gov. 


FOR  FURTHER  INFORMATION  CONTACT:  Jack 
Drogin,  Assistant  Director,  at  (202)  942- 
0188;  Elizabeth  Badawy,  Accountant,  at 
(202)  942-0740;  Terri  Evans,  Special 
Counsel,  at  (202)  942-4162;  Joseph 
Morra.  Special  Counsel,  at  (202)  942- 
0781;  and  Sonia  Patton,  Attorney,  at 
(202)  942-0753;  Division  of  Market 
Regulation,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW.. 
Washington,  DC  20549-1001. 
SUPPLEMENTAL  INFORMATION: 

I.  Introduction 

Under  section  19(b)  of  the  Securities 
Exchange  Act  of  1934  ("Exchange  Act" 
or  "Act"),  SROs  generally  must  file 
proposed  rule  changes  with  the 
Commission  for  notice,  public 
comment,  and  Commission  approval, 
prior  to  implementation.  ^  The  purpose 
of  this  requirement  is  to  help  to  ensure, 
through  Commission  review  and  the 
public  comment  process,  that  SROs 
carry  out  the  piu-poses  of  the  Exchange 
Act.2  Increasingly,  however,  SROs 
operating  sectirities  markets  are  facing 
competition  from  alternative  trading 
systems  {"ATSs"),^  which  as  broker- 
dealers  are  not  subject  to  the  same  rule 
filing  requirements.  They  also  are 
competing  with  foreign  markets  as 
technology  has  allowed  U.S.  broker- 
dealers  to  indirectly  access  overseas 
markets. 

The  Commission  believes  that 
investors  are  best  served  by  a  regulatory 
structtire  that  facilitates  fair  and 
vigorous  competition  among  market 
participants  and  fosters  investor 
protection.'*  Accordingly,  over  the  years. 


« 15  U.S.C.  78s(b).  SecUon  3(a)(26)  of  the  Act,  15 
U.S.C.  7Bc(a)(26),  defines  the  term  "self-regulatory 
organization"  to  mean  any  national  securities 
exchange,  registered  securities  association, 
registered  clearing  agency,  and,  for  purposes  of 
Section  19(b)  and  other  limited  purposes,  the 
Municipal  Securities  Rulemaking  Board  ("MSRB"). 

^  The  Commission  review  and  public  comment 
process  help  ensure,  for  example,  that  SROs  refrain 
from  using  their  regulatory  powers  in  an  unfair  or 
anticompetitive  manner  to  the  detriment  of 
investors. 

^  An  alternative  trading  system  is  any 
"organization,  association,  person,  group  of  persons 
or  system"  that  (1)  brings  together  purchasers  and 
sellers  of  securities  or  otherwise  performs  functions 
that  are  commonly  performed  by  a  stock  exchange, 
and  (2)  does  not  establish  conduct  rules  or 
discipline  subscribers  other  than  by  exclusion  &t>m 
trading.  17  CFR  242.300(a). 

*  Congress  emphasized  this  principle  when  it 
amended  the  Act  in  1975: 

In  1936,  this  Committee  (on  Banking,  Housing 
and  Urban  Afhirs)  pointed  out  that  a  major 
responsibility  of  the  SEC  in  the  administration  of 


the  Commission  has  periodically 
revised  the  rule  filing  requirements  to 
meet  the  changing  needs  of  SROs  in  a 
competitive  financial  marketplace.  For 
example,  in  1994,  the  Commission 
adopted  amendments  to  Rule  19b— 4  ^  to 
expedite  the  rule  filing  review  process 
for  certain  non-controversial  filings.^  In 
addition,  in  1998  the  Commission 
amended  Rule  19b-4  to  allow  SROs  to 
list  and  trade  new  derivative  seciuities 
products  pursuant  to  existing  SRO 
trading  rules,  surveillance  programs, 
and  listing  standards  without 
submitting  a  proposed  rule  change 
pursuant  to  Section  19(b). ^  The 
Commission's  goal  was  to  speed  the 
introduction  of  new  derivative 
securities  products  and  enable  SROs  to 
maintain  a  competitive  balance  with  the 
overseas  and  O'TC  derivative  markets.^ 

The  Commission  believes  that  it  is 
now  appropriate  to  consider  further 
amending  the  rule  filing  process  to 
allow  SROs  operating  securities  markets 
to  be  more  competitive  in  today's 
marketplace.  Enhancing  the  SROs' 
ability  to  implement  and  to  respond 
quickly  to  changes  in  the  marketplace 
should  encourage  innovation  and  better 
services  to  investors,  such  as  further 
automating  the  execution  of  trades. 
Investors  should  also  benefit  from  a 
competitive  environment  in  which 
SROs  may  easily  adapt  their  trading 
rules  to  respond  to  market 
opportunities.  Therefore,  the 
Conunission  is  proposing  to  replace 
Rule  19b— 4  '  in  its  entirety  with  a  new 
rule.  Rule  19l>-6."> 


the  securities  laws  is  to  "create  a  fair  field  of 
competition."  This  responsibility  continues  today. 
.  .  .  The  obiective  would  be  to  enhance 
competition  and  to  allow  economic  forces, 
interacting  within  a  fair  regulatory  field,  to  afrive 
appropriate  variations  in  practices  and  services.  It 
would  obviously  be  contrary  to  this  purpose  to 
compel  elimination  of  differences  between  types  of 
markets  or  types  of  firms  that  might  be  competition 
enhancing. 

S.  Rep.  No.  75. 94th  Cong.,  1st  Sess.,  at  8  (1975) 
(emphasis  added)  ("Senate  Report"). 

'17CFR240.19b-4. 

"  See  Seciuities  Exchange  Act  Release  No.  35123 
(Dec.  20.  1994),  59  FR  66692  (Dec.  28,  1994) 
(hereafter  referred  to  as  the  "Non-Controversial 
Rule  Adopting  Release"). 

'  See  Securities  Exchange  Act  Release  No.  40761 
(Dec.  8,  1998),  63  FR  70952  (Dec.  22,  1998) 
(hereafter  referred  to  as  the  "New  Products 
Adopting  Release"). 

"Id. 

9  17CFR240.19b-4. 

«'17CFR240.19b-6. 
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n.  Background 

A.  Current  Procedures  for  Submission 
and  Approval  of  SRO  Rule  Filings 

Section  19(b)(1)  of  the  Act "  requires 
each  SRO  to  file  with  the  Commission 
its  proposed  rule  changes  ^^ 
accompanied  by  a  concise  general 
statement  of  the  basis  for.  and  purpose 
of.  the  proposed  rule  change.  Once  an 
SRO  files  a  proposed  rule  change,  the 
Commission  must  publish  notice  of  it 
and  provide  an  opportunity  for  public 
comment.  The  proposed  rule  change 
may  not  take  effect  imless  the 
Commission  approves  it,  or  as  discussed 
below,  it  is  otherwise  permitted  to 
become  effective  under  Section  19(b)(3) 
of  the  Act. » 3 

Section  19(b)(2)  of  the  Act  '* 
delineates  the  standards  and  time 
periods  for  Commission  action  either  to 
approve  a  proposed  rule  change  or  to 
institute  and  conclude  a  proceeding  to 
determine  whether  a  proposed  rule 
change  should  be  disapproved.  The 
Commission  must  approve  a  proposed 
rule  change  if  it  finds  that  the  proposal 
is  consistent  with  the  requirements  of 
the  Act  and  the  rules  and  regulations 
applicable  to  the  SRO  proposing  the 
rule  change.*^  If  the  Conunission  does 
not  make  that  finding,  it  must  institute 
proceedings  to  determine  whether  to 
disapprove  the  proposed  rule  change.'^ 
The  Commission  also  may  approve  a 
proposed  rule  change  on  an  accelerated 
basis  prior  to  30  days  after  publication 
of  the  notice  in  the  Federal  Register  if 
the  Commission  finds  good  cause  for 
doing  so  and  publishes  its  reasons.  ^^ 

Section  19(t))(3)  of  the  Act '«  provides 
that,  in  certain  circumstances,  a 
proposed  rule  change  may  become 
effective  without  the  notice  and 
approval  procedures  specified  in  section 
19(b)(2)."  Specifically,  section 
19(b)(3)(A)  20  allows  certain  types  of 


"  15  U.S.C.  78s(b)(l). 

"Section  19(b)(1)  of  the  Act  requires  each  SRO 
to  file  with  the  Commission  "any  proposed  rule  or 
■ny  proposed  change  in,  addition  to,  or  deletion 
from  the  rules  of .  .  .  [a]  self-regulatory 
organization."  In  turn.  Sections  3(a)(27)  and  3(a)(28) 
of  the  Act  provide,  essentially,  that  the  term  "rules 
of  a  self-regulatory  organization"  means  (i)  the  rules 
of  the  MSRB  or  the  constitution,  articles  of 
incorporation,  bylaws,  and  rules,  or  instruments 
corresponding  to  the  foregoing,  of  any  other  SRO 
and  (ii)  such  stated  policies,  practices,  and 
interpretations  of  an  SRO  (other  than  the  MSRB)  as 
the  Commission,  by  rule,  may  determine  to  be 
deemed  to  be  rules. 

"  15  U.S.C.  78s(b)(3). 

"  15  U.S.C.  78s(b)(2). 

"W. 

"M. 

"  15  U.S.C.  78s(b)(2). 

"  15  U.S.C.  78s(b)(3). 

'•  15  U.S.C.  78s(b)(2). 

"15  U.S.C  788(b)(3)(A). 


proposed  rule  changes  to  be  effective 
upon  filing  with  the  Commission  if 
designated  by  an  SRO  as  falling  within 
any  of  the  following  categories:  (1) 
Constituting  a  stated  policy,  practice,  or 
interpretation  with  respect  to  the 
meaning,  administration,  or 
enforcement  of  an  existing  rule  of  the 
SRO;  21  (2)  establishing  or  changing  a 
due,  fee,  or  other  charge  imposed  by  the 
SRO;  22  or  (3)  concerned  solely  with  the 
administration  of  the  SRO.^^  Section 
19(b)(3)(A)(iii)  ^*  also  grants  the 
C^ommission  the  authority  to  expand  by 
rule  the  scope  of  proposed  rule  changes 
immediately  effective  imder  section 
19(b)(3)(A),25  if  the  Commission 
determines  that  such  expansion  is 
consistent  with  the  pubUc  interest  and 
the  purposes  of  section  19fb).  Rule  19b- 
4(f)  26  implements  the  authority  of 
section  19(b)(3)(A)  27  by  detailing 
further  the  scope  of  proposed  rule 
changes  that  may  be  filed  under  that 
Section.  The  language  of  Rule  19b-4(f) 
tracks  those  categories  enumerated  in 
section  19(b)(3)(A).  and  includes  a 
category  adopted  in  1980  relating  to 
registered  clearing  agencies. 28  as  well  as 
categories  adopted  in  1994  relating  to 
minor  systems  changes  and  non- 
controversial  filings.  29 

B.  Purpose  of  Proposed  Rule  19l>-6 

The  rule  filing  process  under  the 
Exchange  Act  serves  several  important 


"  Rule  19b-4(b)  defines  the  term  "stated  policy, 
practice  or  interpretation"  to  mean  generally  any 
material  aspect  of  the  operation  of  the  facilities  of 
the  SRO  or  any  statement  made  available  to  the 
membership,  participants,  or  specified  persons  that 
establishes  or  changes  any  standard,  limit,  or 
guideline  with  respect  to  rights  and  obligations  of 
specified  persons  or  the  meaning,  administration,  or 
enforcement  of  an  existing  rule.  17  CFR  240.19b- 
4(b). 

^2  The  Commission  has  stated  that  as  a  matter  of 
general  poUcy,  a  proposed  rule  change  of  an  SRO, 
other  than  the  MSRB,  that  establishes  or  changes  a 
due,  fee,  or  other  charge  applicable  to  a  non- 
member  or  non-participant  should  be  filed  under 
section  19(b)(2)  for  full  notice  and  comment.  See 
Securities  Exchange  Act  Release  No.  17258  (Oct  30, 
1980),  45  FR  73906,  at  73910  (Nov.  7,  1980).  The 
Commission  emphasizes  that  a  proposed  rule 
change  that  is  filed  pursuant  to  section  19(b)(3)(A), 
15  U.S.C.  78s(b)(3)(A),  may  not  become  effiective 
retroactively.  For  example,  if  a  proposed  rule 
change  regarding  fees  was  properly  filed  under 
section  19(b)(3)(A).  15  U.S.C.  78s(b)(3)(A),  on 
December  3rd.  the  fee  would  be  effective  as  of 
December  3rd.  The  SRO  could  not  apply  the  fee  as 
of  December  1st. 

^^The  Commission,  however,  notes  that  a  rule 
that  solely  addresses  floor  decorum  or  safety  is  not 
required  to  be  filed  with  the  Commission. 

"15  U.S.C.  78s(b)(3)(A)(iu). 

"15  U.S.C.  78s(b)(3)(A). 

"17CFR240.19b-4(f). 

"15  U.S.C.  788(b)(3)(A). 

^»  See  Securities  Exchange  Act  Release  No.  17258 
(Oct.  30,  1980),  45  FR  73906  (Nov.  7,  1980). 

2*  See  Non-Controversial  Rule  Adopting  Release, 
supra  note  6. 


policy  goals.  First,  the  administrative 
notice  and  comment  procedure  helps  to 
ensure  that  interested  persons  have  an 
opportunity  to  provide  input  into  SRO 
actions  that  may  have  a  significant 
impact  on  market  participants  and 
individual  investors. ^o  In  addition,  the 
rule  filing  process  allows  the 
Commission  to  review  proposed  rule 
changes  to  help  ensure  that  they  are 
consistent  with  the  Act  and  the  goals  of 
the  national  market  system,  such  as  fair 
competition  among  markets, 
transparency  of  prices,  best  execution  of 
customer  orders,  and  orderly  and  linked 
markets.  As  (Congress  has  stated  on  a 
number  of  occasions,  SROs  are  "quasi-   * 
public  agencies,  not  private  clubs,  and 
*  *  *  their  goal  is  the  prevention  of 
inequitable  and  unfair  practices  and  the 
advancement  of  the  public  interest."  ^' 
An  important  way  for  the  Ck>mmission 
to  help  ensure  that  the  SROs  are  serving 
those  goals  is  through  its  review  of  SRO 
rule  filings. 

While  the  Commission  continues  to 
believe  that  the  rule  review  process 
serves  fundamental  public  policy  goals, 
it  also  believes  that  it  is  time  to 
reevaluate  the  process  in  order  to 
accommodate  changes  in  the 
marketplace  and  the  need  of  SROs  for 
greater  certainty.  The  competitive 
landscape  has  shifted  dramatically  since 
the  Commission  first  began  reviewing 
SRO  proposed  rules  25  years  ago.  With 
the  expanding  integration  of  on-line 
technology  in  the  securities  industry, 
ATSs  are  transforming  the  structure  of 
the  nation's  capital  markets.  For 
example,  electronic  communication 
networks  ("EC^Ns"),  which  are  a  type  of 
ATS.  now  account  for  approximately  30 
percent  of  the  total  share  volume  and  40 
percent  of  the  dollar  volume  in  Nasdaq 
securities,  and  approximately  3  percent 
of  the  total  share  and  dollar  volume  in 
listed  securities. 3 2  Broker-dealers  also 
have  developed  automated  systems  that 
allow  investors  in  the  U.S.  to  trade 
indirectly  on  foreign  markets. 

Because  ATSs,  which  are  not 
registered  as  exchanges  and  therefore  do 
not  have  self-regulatory  responsibilities, 
do  not  have  to  submit  trading  rules  to 
the  Commission  for  approval,  and 
because  most  foreign  exchanges  have 
different  regulatory  requirements  than 
U.S.  markets,  ATSs  and  most  foreign 


'"  For  example,  SROs  exercise  certain  quasi- 
governmental  powers  over  members  through  their 
ability  to  impose  disciplinary  sanctions,  deny 
membership,  and  require  members  to  cease  doing 
business  entirely  or  in  specified  ways. 

31  Securities  Industry  Report  of  the  Subcommittee 
on  Securities,  S.  Doc.  No.  13,  93d  Cong..  1st  Sess. 
156(1973). 

3'  See  Division  of  Market  Regulation, 
Commission,  Study  of  Electronic  Communication 
Networks  and  After-Hours  Trading  (2000). 
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exchanges  can  often  make  changes  to 
their  trading  procedures  and  systems 
swiftly.  U.S.  SROs  can  be  placed  at  a 
competitive  disadvantage  because  they 
must  wait  for  the  completion  of  the 
public  conunent  period  and  the 
Commission  review  process  before 
implementing  similar  changes.  The 
Commission,  therefore,  is  proposing  to 
revise  the  process  for  SRO  trading  rules 
to  allow  U.S.  SROs  to  alter  the  majority 
of  trading  rules  without  waiting  for 
Commission  approval.  The  Commission 
would  be  able  to  abrogate  a  trading  rule 
and  activate  the  normal  notice  and 
comment  period  where  a  trading  rule 
raises  significant  issues,  including  its 
conformity  to  the  federal  securities 
laws.  By  expediting  the  nUe  filing 
process,  the  Conmiission's  goal  is  to 
strike  a  balance  between  the  need  for 
greater  flexibility  and  certainty,  and  its 
statutory  obligation  to  oversee  SRO 
actions. 

m.  Description  of  Rule  19b-6 

To  streandine  the  nde  filing  process, 
the  Commission  is  proposing  to 
completely  replace  Rule  19b-4  ^3  with 
new  Rule  19b-6,  which  incorporates 
certain  provisions  from  Rule  19b-4.3'*  hi 
addition,  the  Conunission  is  proposing 
to  replace  Form  19b-4  with  new  Form 
19b-6  to  reflect  the  changes  made  by  the 
proposed  nde.  Generally,  proposed  Rule 
19l>-6  woidd  (1)  require  that  die 
Commission  issue  a  release  relating  to 
the  proposed  rule  change  within  10 
business  days  of  filing  with  the 
Commission  or  within  such  longer  time 
period  as  to  which  the  SRO  consents  in 
writing;  (2)  eliminate  the  pre-filing 
requirement  and  the  30-day  delayed 
operationaf  period  before  a  non- 
controversial  rule  change  can  be  filed  or 
become  operative;  (3)  expand  the 
categories  of  proposed  rule  changes  that 
qualify  for  immediate  effectiveness  to 
include  trading  rules  (other  than  a 
trading  rule  that  would  make 
fundamental  structural  changes  to  the 
market,  and  that  would  significanUy 
affect  the  protection  of  investors  or  the 
public  interest  or  impose  a  significant 
burden  on  competition);  (4)  clarify  that 
where  a  proposed  nde  change  has 
become  effective  pursuant  to  section 


"17CFR240.19b-«. 

^*  Unless  clearly  inconsistent  with  the  language  of 
Rule  19b-6.  prior  interpretations  of  Rule  19b--4  will 
continue  to  apply.  See,  e.g..  Securities  Exchange 
Act  Release  No.  17258  (October  30.  1980),  45  FR 
73906  at  note  40  (November  7.  1980)  (As  a  matter 
of  general  policy,  a  proposed  rule  change  of  an 
SRO.  other  than  the  MSRB,  that  establishes  or 
changes  a  due,  fee.  or  other  charge  applicable  to  a 
non-member  or  non-participant  should  be  filed 
under  section  19(b)(2)  for  full  notice  and 
comment.). 


19(b)(3)(A)  of  the  Exchange  Act,35  no 
inference  may  be  made  regarding 
whether  the  proposed  rule  change  is  in 
the  public  interest,  including  any 
impact  on  competition;  and  (5)  permit 
SROs  to  file  proposed  rule  changes 
electronically. 

A.  Issuance  of  a  Release  Relating  to 
Proposed  Rule  Changes  Within  10 
Business  Days  of  Filing 

In  the  past,  commenters  have  stated 
that  "the  rule  filing  process,  in  general, 
could  be  shortened  if  SRO  rules  that 
[were]  submitted  to  the  Commission  in 
proper  form  were  published  for  notice 
and  comment  immediately,  or  within  a 
set  period  of  time,  such  as  ten  business 
days."  3^  The  Commission  agrees  that 
prompt  issuance  of  a  release  relating  to 
a  properly  drafted  proposed  rule  change 
woidd  further  enhance  the  efficiency  of 
the  rule  filing  process  under  section 
19(b)  of  the  Act.37  The  Commission  is 
therefore  proposing  to  issue  a  release 
relating  to  filed  proposed  rule  changes 
that  meet  the  requirements  of  the  nde 
within  10  business  days  of  receipt  by 
the  Commission  or  within  such  longer 
period  as  to  which  the  SRO  consents  in 
writing.38 

The  Commission  notes  that  proposals 
must  be  drafted  with  precision  if  they 
are  to  elicit  meaningful  public 
comment.  In  light  of  past  problems  with 
SROs  submitting  unclear  and  internally 
inconsistent  rule  filings,  the 
Commission  is  proposing  to  prescribe  in 
Rule  19b-6(f)  and  Form  19b-6  the  items 
that  must  be  included  in  a  rule  filing  for 
it  to  be  considered  properly  filed. 
Proposed  Rule  19b-€(f)  states  that  in 
order  for  a  proposed  rule  change  to  be 
properly  filed,  it  must  provide  an 
accurate  statement  of  the  authority  for 
and  basis  of  the  proposed  rule  change, 
including  the  impact  on  competition,  as 
well  as  a  summary  of  any  written 
comments  received  by  the  SRO.  In 
addition,  the  SRO's  proposed  rule 
change  must  not  be  inconsistent  with 
the  existing  rules  of  the  SRO  and  must 
contain  a  certification  from  a  senior 
SRO  official  regarding  its  accuracy  and 
completeness.  Under  proposed  Rule 
19b-6,  incomplete  or  inadequate  filings 
will  not  be  deemed  to  have  been  filed 
with  the  Commission;  the  Commission 
will  return  to  an  SRO  any  filings  that 
fail  to  comply  with  the  directions  in 


proposed  Form  19b-6,  which  are 
described  further  in  Part  F  below. 

B.  Proposed  Changes  to  Non- . 
Controversial  Filings  Category 

Generally,  Ride  19b-4(f)(6)  ^^  allows 
proposed  nde  changes  that  are  non- 
controversial  to  be  effective  upon  filing 
with  the  Commission,  provided  that  the 
SRO  submits  written  notice  of  its  intent 
to  file  the  proposal  at  least  five  business 
days  in  advance  of  filing.  Non- 
controversial  nde  changes  do  not 
become  operative  until  30  days  after  the 
date  of  filing.*^  At  the  time  the 
Commission  adopted  this  rule,  several 
commenters  recommended  that  the  30- 
day  period  be  shortened,  eliminated,  or 
applied  only  in  specific  instances.*^  The 
Commission,  however,  believed  that  the 
30-day  delayed  operational  date  for  non- 
controversial  filings  was  necessary  to 
allow  the  Commission  the  opportunity 
to  abrogate  a  rule  change  without 
significant  disruption  to  existing 
operations  if  the  Commission 
determined  after  subsequent  review  or 
public  comment  that  the  proposal  was 
not  properly  filed  within  the  non- 
controversial  category.*2 

In  light  of  its  experience  with  this 
provision,  the  Commission 
preliminarily  believes  that  it  may  now 
be  appropriate  to  eliminate  the  30-day 
delayed  operational  date  and  the  five- 
day  pre-filing  requirement  for  non- 
controversial  rule  filings.  Eliminating 
the  time  periods  in  this  provision  would 
enable  SROs  to  implement  immediately 
those  rule  changes  that  do  not 
significantly  affect  the  protection  of 
investors  or  the  public  interest,  do  not 
impose  any  significant  biuden  on 
competition,  are  not  designed  to  permit 
unfair  discrimination  between 
customers,  issuers,  and  brokers  or 
dealers,  and  do  not  relate  to  trading 
rules  (which  are  covered  in  a  separate 
provision).  The  Commission  notes  that 
because  the  majority  of  rule  filings 
submitted  pursuant  to  this  provision  to 
date  have  been  truly  non-controversial, 
abrogation  under  this  category  has  been 
unnecessary. 

The  Commission  notes  that  it  retains 
the  statutory  authority  to  abrogate  a 
proposed  rule  change  submitted  imder 
section  19(b)(3)(A)  of  the  Act '•a  within 
60  days  of  the  date  of  filing  of  the 


"15U.S.C78s(b)(3)(A). 

^  See  New  Products  Adopting  Release,  supra 
note  7,  citing  comment  letters;  see  also  Non- 
Controversial  Rule  Adopting  Release,  supra  note  6. 

"15U.S.C78s(b). 

"Proposed  Rule  19b-6(a).  This  proposal  would 
apply  not  only  to  national  securities  exchanges  and 
association,  but  also  to  clearing  organizations. 


^17  CFR  240.19b-4(f)(6). 

'"'The  Commission  has  frequently  exercised  its 
authority  to  shorten  or  waive  either  the  five-day 
advance  notice  requirement  or  the  30-day  delay  in 
operational  effectiveness.  17  CFR  240.19b- 
4(f)(5)(iii)  and  Non-Controversial  Rule  Adopting 
Release,  supra  note  6. 

"  See  Non-Controversial  Rule  Adopting  Release, 
supra  note  6,  citing  comments. 

"Id. 

"  15  U.S.C.  788(b)(3)(A). 
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proposed  rule  change.*"*  In  other  words, 
the  Commission  could  require  that  the 
SRO  refile  the  proposed  rule  change  • 
imder  section  19(b)(2)  for  regular  notice 
and  comment  if  it  determined,  for 
example,  that  the  rule  change  was 
controversial  and  warranted  further 
public  comment.  Once  abrogated,  a 
proposed  rule  change  would  not  be 
effective  unless  subsequently  approved 
by  Commission  order.  Because  these 
changes  to  the  existing  rule  filing 
process  would  give  the  SROs  greater 
flexibility,  the  Commission  would  be 
prepared  to  use  its  abrogation  authority 
more  often  than  it  has  in  the  past.  For 
example,  it  could  abrogate  if  it 
determined  upon  subsequent  review  or 
public  comment  that  a  proposed  rule 
change  was  inappropriately  submitted 
under  Section  19(b)(3)(A)  or  otherwise 
raised  significant  legal  or  policy 
concerns  that  would  justify  further 
review  pursuant  to  section  19(b)(2). 

The  Commission  is  also  proposing 
three  technical  changes  to  the  non- 
controversial  filing  category.  First,  the 
Commission  is  proposing  to  specifically 
exclude  from  tlds  category  SRO  trading 
rules  because  the  C^ommission  is 
proposing  a  separate  provision  for  these 
rules,  as  discussed  below.  Second,  the 
Commission  is  proposing  to  clarify  that 
a  proposed  rule  change  filed  under  this 
category  may  not  "unfairly  discriminate 
between  customers,  issuers,  and  brokers 
or  dealers."  The  Commission  notes  that 
this  merely  restates  the  requirement 
imder  section  6(b)(5)  of  the  Acf^  that 
the  rules  of  an  exchange  not  be  designed 
to  permit  unfair  discrimination  between 
customers,  issuers,  brokers,  or  dealers. 
Third,  the  Commission  is  amending  the 
rule  language  to  clarify  that  it  is 
intended  to  apply  solely  to  minor 
proposed  rule  changes  and  other    . 
proposed  rule  changes  that  are 
substantially  the  same  as  the  rule  of 
another  self-regulatory  organization  that 
previously  was  filed  with  and  approved 
by  the  Commission  pursuant  to  section 
19(b)(2)  of  die  Exchange  Act«  [i.e.,  so- 
called  "copycat  filings"). 

C.  Immediate  Effectiveness  of  Trading 
Rules 

Under  the  Conmiission's  proposal, 
SROs  would  have  the  choice  to  file 
proposed  rule  changes  governing  most 
trading  rules  to  take  effect  pursuant  to 
section  19(b)(2)  *7  or  section  19(b)(3)  of 
the  Act.«8  Under  section  19(b)(3),  the 
proposed  rule  change  would  be  effective 


"  15  U.S.C.  78s(b)(3)(C).  See  also  Section  F,  infra. 

« 15  U.S.C  78f(b)(5). 

« 15  U.S.C  78s(b)(2). 

«'15U.S.C78s(b)(2). 

«•  IS  U.S.C.  78s(b)(3). 


upon  filing  provided  that  the  SRO  had 
established  procedures  for  the  effective 
surveillance  of  activity  conducted 
pursuant  to  the  trading  rule  and  for 
enforcement  of  the  rule.*^  However, 
those  few  trading  rules  that  make 
fundamental  structural  changes  to  the 
market,  and  that  significanUy  affect  the 
pirotection  of  investors  or  the  public 
interest  or  impose  a  significant  burden 
on  competition,  would  not  be  eligible  to 
become  immediately  effective.'^  The 
Commission  also  wishes  to  emphasize 
that  an  SRO  filing  a  proposed  trading 
rule  for  immediate  effectiveness 
pursuant  to  section  19(b)(3)(A)  must  be 
prepared  to  cease  applying  the  proposed 
trading  rule  promptly  upon  Commission 
abrogation  of  the  proposed  rule  change. 
U  the  Commission  abrogates  a  proposed 
role  change,  the  SRO  may  not  continue 
to  implement  the  rule  unless  it  is 
approved  by  the  Commission  pursuant 
to  section  19(b)(2)  of  the  Exchange  Act. 

Trading  rules  would  be  defined 
broadly  to  include  SRO  rules  governing 
the  trading  of  securities  through  the 
SRO  or  its  facilities.  The  definition 
includes  rules  governing:  use  of  or 
access  to  an  order  entry,  routing,  or 
execution  system;  member  proprietary 
trading;  display  of  quotations;  market 
maker  activities;  ^^  trading  units;  order 
types;  odd  lot  differentials;  *2  priority  of 
orders,  bids,  and  offers  (but  not 
handling  of  customer  orders,  including 
limit  orders);  fast  markets;  trading 
hours;  national  securities  exchange  or 
national  securities  association  rules 
governing  comparison,  clearance  and 
settiement  of  transactions  by  means  of 
exchange  or  association  fecilities;  ^^ 
disagreements  on  executions; 


«» Proposed  Form  19b-6  would  require  that  the 
chief  executive  officer,  general  counsel,  or  other 
officer  or  director  of  the  self-regulatory  organization 
that  exercises  similar  authority  to  certify  that  the 
self-regulatory  organization  had  established 
procedures  to  conduct  surveillance  for  compliance 
with,  and  enforce,  the  proposed  rule  change. 

'o  See  discussion  at  Part  D,  infra. 

''  One  example  of  this  type  of  filing  is  a  filing 
submitted  by  the  Pacific  Exchange,  Inc.  ("PCX") 
that  allowed  Lead  Market  Makers  to  perform  certain 
floor  broker  functions  in  addition  to  order  book 
official  and  market  maker  functions.  A  Lead  Market 
Maker  is  permitted,  but  not  obligated,  to  accept 
non-discretionary  orders  that  are  not  eligible  to  be 
placed  in  the  public  order  book,  and  is  permitted 
to  represent  such  orders  as  a  floor  broker.  See  File 
No.  SR-PCX-9&-25. 

>2  An  example  of  this  type  of  filing  is  File  No.  SR- 
CHX-94-23,  which  allowed  TheChicago  Stock 
Exchange  ("CHX")  specialists  to  charge  a 
differential  for  certain  odd  lot  trades. 

"  See.  e.g.,  File  No.  SR-NYSE-91-09  (relating  to 
the  New  York  Stock  Exchange  ("NYSE")  overnight 
comparison  system  allowing  (1)  security  position 
movements  and  (2)  the  comparison  of  cash  "ex- 
clearing  house"  transactions).  Rule  19b-6  would 
not  include  SRO  rules  governing  trade  reporting 
and  also  would  not  apply  to  the  rules  of  a  registered 
clearing  agency. 


obligations  of  specialists  to  maintain  taix 
and  orderly  markets;  ^  special  offerings; 
exchange  distributions;  ^^  closing 
contracts;  ^^  authority  and  actions  of 
order  book  officials; "'  activities  of  floor 
brokers;  ^^  and  trading  activities  of 
specialists  and  lead  market  makers. 

For  example,  rules  eligible  for 
immediate  effectiveness  would  include 
rules  extending  the  close  of  trading, 
affecting  the  crossing  of  orders  or  the 
priority  of  orders,^^  mandating 
executions  of  orders  up  to  a  particular 
size  at  the  displayed  bid  or  offer,  or 
affecting  the  operation  of  certain  small 
order  execution  systems.^  The 
proposed  trading  rule  definition  would 
also  encompass  proposed  rule  changes 
suspending  firm  quotes  in  fast 
markets  *'  or  requiring  the 
dissemination  of  an  inferior  quote 
whenever  the  market  maker  fails  to 


^  One  example  of  this  type  of  rule  filing  is  a 
filing  submitted  by  the  NYSE  adopting  an  "adjusted 
stabilization"  method  of  measuring  specialist 
performance.  See  File  No.  SR-NYSE-9»-01 . 

''  This  is  intended  to  cover  proposed  rule 
changes  such  as  File  No.  SR-NYSE-97-1S.  which 
amended  NYSE  Rule  392  to  require  notification  by 
member  organizations  of  any  stabilizing  bid  made 
in  connection  with  an  offering  of  an  exchange-listed 
security. 

>•  One  example  of  this  type  of  rule  filing  is  File 
No.  SR-NYSE-82-23,  which  amended  NYSE  Rules 
282,  284.  and  289  relating  to  the  reduction  of  NYSE 
staff  involvement  in  processing  buy-ins  and  to 
provide  for  the  delivery  of  buy-ins  from  the 
initiating  firm  directly  to  the  defaulting  firm. 

'^  This  is  intended  to  cover  proposed  rule 
changes  such  as  File  No.  SR-CBOE-98-27,  which 
amended  Chicago  Board  Options  Exchange's 
("CBOE's")  rules  governing  the  execution  of  orders 
by  order  book  officials  or  designated  primary 
market  makers'  book  staff  to  provide  for  the 
electronic  execution  of  certain  orders  on  the  "live 
ammo"  screen.  The  proposal  allowed  an  order  book 
official  or  a  designated  primary  market  maker  to 
designate  orders  to  be  electronically  executed 
against  market  makers  standing  in  the  crowd. 

'*  An  example  of  this  kind  of  proposed  rule 
change  is  File  No.  SR-PCX-99-17.  which  allowed 
PCX  floor  brokers  to  represent  telephonic  orders  in 
the  crowd  without  a  written  ticket,  provided  the 
ticket  has  already  been  completed,  time  stamped, 
and  is  being  delivered  to  the  floor  broker  in  the 
crowd. 

'*For  example,  the  PCX  submitted  a  proposed 
rule  change  that  entitled  floor  brokers,  under 
certain  conditions,  to  cross  a  specified  percentage 
of  a  customer  order  that  the  floor  broker  brought  to 
the  post  on  behalf  of  the  floor  broker's  member  firm 
before  market  makers  in  the  crowd  could 
participate  in  the  transaction.  See  File  No.  SR- 
PCX-99-18.  In  addition,  the  NYSE  submitted  a 
proposed  rule  change  that  would  &ciUtate  the 
crossing  of  certain  orders  of  a  specified  minimum 
size  against  certain  displayed  quotes.  See  File  No. 
SR-NYSE-99-24. 

*°  One  example  of  this  type  of  filing  is  a  proposed 
rule  change  submitted  by  the  American  Stock 
Exchange  ("Amex")  that  increased  from  50  to  100 
the  maximum  number  of  equity  and  index  option 
contracts  in  an  order  that  may  be  entered  through 
the  Amex  OrderFile  System  into  the  Amex  Options 
Display  Book.  See  File  No.  SR-Amex-99-11. 

»>  See,  e.g..  File  No.  SR-CBOE-99-52. 
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execute  the  full  size  of  an  incoming 
order.^2 

This  proposal  would  be  limited  to 
trading  rules,  where  SROs  need  greater 
flexibility  because  they  must  respond 
quickly  to  competition  in  the 
marketplace.  SROs  do  not  face  the  same 
competition  with  respect  to  member 
regulation.  Only  SROs  exercise  quasi- 
governmental  powers  in  enforcing 
compliance  by  members  with  both  the 
legal  requirements  of  the  Act  and  ethical 
standards  that  extend  beyond  those 
requirements.  Accordingly,  the 
definition  of  trading  rule  would  not 
include  rules  governing  membership, 
member  regxilation,  discipline, 
arbitration,  or  financial  responsibility 
(such  as  margin,  net  capital,  and 
recordkeeping).  Rules  affecting 
customer  communications  or  sxiitability 
also  would  not  be  included  under  the 
proposed  definition  of  a  trading  rule. 
Finally,  the  definition  of  trading  rule 
woidd  not  include  ndes  affecting  listing 
standards  or  corporate  governance.  The 
Commission  believes  that  public 
comment  and  Commission  approval  of 
these  types  of  rules  are  critical  to  help 
ensure  that  investor  protection  and 
listing  standards  are  not  compromised, 
and  that  members  of  an  SRO  are 
afforded  due  process.^^ 

D.  Trading  Rules  Ineligible  for 
Immediate  Effectiveness 

SRO  trading  rules  occasionally 
involve  fundamental  issues  of  market 
structure  and  fairness  to  customers, 
members,  and  non-members,  including 
potentially  anti-competitive  or 
discriminatory  conduct  on  the  part  of 
the  SRO's  market.  The  Commission 
beheves  that  trading  rules  that  would 
have  a  significant  impact  on  market 
structure  or  competition  should  be 
subject  to  the  full  notice  and  comment 
process.  It  is  through  this  process  that 
the  public  has  an  opportunity  to  raise 
concerns,  for  example,  about  an  SRO's 
use  of  its  regidatory  powers  to  unfairly 
advantage  its  market  at  the  expense  of 
its  competitors.  The  Commission, 
therefore,  is  proposing  to  exclude  from 
Rule  19b-6(b)(6)  trading  rules  that 
would  make  fundamental  structural 
changes  to  that  SRO's  market  and  that 
significantly  affect  investors  or  impose  a 
significant  burden  on  competition. 
These  rules  woidd  be  subject  to  the 
regular  notice  and  comment  period 
pursuant  to  section  19(b)(2)  of  the  Act. 
For  example,  imder  proposed  Rule  19b- 
6,  SRO  rules  dealing  with  the 


conversion  to  decimal  pricing  would 
not  have  been  effective  upon  filing, 
although  they  woidd  likely  have  been 
considered  trading  rules  within  the 
proposed  definition  of  that  term.  The 
transition  from  quoting  in  fractions  to 
quoting  in  decimals,  and  the 
technological  concerns  and  investor 
protection  issues  associated  with  that 
transition,  have  far  reaching 
ramifications  for  the  seciuities 
markets." 

E.  Request  for  Comment 

The  Commission  requests  the  views  of 
commenters  on  the  proposed  rule, 
including  whether  it  provides  SROs 
with  sufficient  flexibility  to  adapt  to 
changes  in  their  marketplaces  while 
ensuring  that  the  goals  of  the  national 
market  system  are  satisfied.  In  addition, 
to  assist  commenters,  the  Commission 
specifically  requests  comment  on  the 
following: 

1.  Is  the  definition  of  a  trading  rule 
appropriate?  Is  it  over-inclusive  or 
under-inclusive? 

2.  Should  proposed  rule  changes  that 
are  considered  non-controversial  or  that 
govern  trading  rules  become  operative 
immediately  or  should  the  operative 
date  be  suspended  for  60  days  to  allow 
the  Commission  to  abrogate  those 
proposed  rule  changes  without 
disrupting  the  operation  of  the  SROs? 

3.  What  other  types  of  proposed  rule 
changes  should  the  Conunission 
consider  making  eligible  for  immediate 
effectiveness?  For  example,  should  it 
include  listing  standards,  new  products, 
or  position  limits?  Would  investors  and 
market  participants  continue  to  be 
adequately  protected  if  other  types  of 
rule  changes  were  included? 

F.  Operation  of  Proposed  Rule  19b-6 

As  discussed  above,  under  proposed 
Rule  19b-6,  the  Commission  will  issue 
a  release  relating  to  properly  filed 
proposed  rule  changes  submitted 
pursuant  to  section  19(b)(1)  within  ten 
business  days  of  filing  or  within  such 
longer  period  as  to  which  the  SRO 
consents  in  writing.  SROs  will  continue 
to  have  the  option  to  file  their  proposals 
for  regidar  notice,  comment  and 
approval  imder  section  19(b)(2)  or  for 
immediate  effectiveness  under  section 
19(b)(3)(A).65 

A  proposed  rule  change  will  be  not 
considered  filed  on  the  date  it  is 
received  by  the  Commission  unless:  (1) 
A  properly  completed  Form  19b-6  is 


submitted;  (2)  in  order  to  elicit 
meaningful  comment,  it  is  accompanied 
by  (a)  a  clear  and  acc\irate  statement  of 
the  authority  for,  and  basis  and  purpose 
of,  such  rule  change,  including  the 
impact  on  competition,  if  any,  and  (b) 
a  summary  of  any  written  comments 
received  by  the  SRO  on  the  proposed 
rule  change;  (3)  it  is  not  inconsistent 
with  the  existing  rules  of  the  SRO, 
including  any  other  rules  proposed  to  be 
amended;  and  (4)  the  chief  executive 
officer,  general  coimsel,  or  other  officer 
or  director  of  the  SRO  that  exercises 
similar  authority,  certifies  to  the 
accuracy  and  completeness  of  the 
statements  made  on  new  Form  19b-6 
(the  form  is  discussed  in  part  F  below). 

If  the  filing  is  complete,  including  the 
certification,  the  Commission  will  post 
the  proposal  on  the  Commission's  web 
page  and  send  it  to  the  Federal  Register 
for  publication.  The  notice  would 
typically  provide  for  a  21 -day  comment 
period,  beginning  on  the  date  after  the 
notice  appears  in  the  Federal  Register. 
If  the  filing  is  incomplete,  it  would  not 
be  deemed  filed  and  would  be  returned 
to  the  SRO. 

The  Commission  may  abrogate  an 
SRO  nde  submitted  for  immediate 
effectiveness  under  section  19(b)(3)(A) 
and  Rule  19b-6  within  60  days  from  the 
date  the  proposed  rule  change  is  filed 
with  the  Commission.^8  As  discussed 
above,  the  Commission  may  determine 
that  abrogation  is  appropriate  when  a 
filing  raises  concerns  about  unfair 
discrimination  or  competition,  raises 
controversial  issues,  or  otherwise  coiUd 
substantially  benefit  from  notice  and 
comment.  This  decision  will  be  based 
not  only  on  the  Commission's  initial 
examination  of  the  filing,  but  also  on 
comments  the  Commission  receives 
during  the  21 -day  comment  period.  The 
Commission  anticipates  that  the  large 
majority  of  these  proposed  rule  changes 
woidd  be  effective  upon  filing  and 
would  not  be  subsequently  abrogated.  If 
the  Commission  abrogates  a  proposed 
rule  change,  the  SRO  must  refile  the 
proposed  rule  change  with  the 
Commission  for  review  pursuant  to 
section  19(b)(2).e7 

U  an  SRO  wishes  to  make  a 
substantive  amendment  to  a  proposed 
rule  change  filed  for  immediate 
effectiveness,  the  SRO  must  refile  the 
proposed  rule  change  in  its  entirety.  At 
that  point,  the  60-day  abrogation  period 
would  run  from  the  date  of  filing  of  the 


"See.  e.g..  FUe  No.  SR-NASI>-«9-20. 

*^  The  Commission  will  issue  a  release  relating  to 
these  types  of  rules  within  10  business  days  under 
Rule  19b-6(a). 


■*  See  Order  Directing  the  Exchanges  and  the 
NASD  to  Submit  a  Decimalization  Implementation 
Plan  Pursuant  to  Section  llA(a)(3)(B)  of  the  Act, 
Securities  Exchange  Act  Release  No.  42360  (January 
28,  2000). 

'*  But  see  note  74.  infra. 


»15U.S.C78s(b)(3)(C). 

»'  Section  19(b)(3)(C)  states  that  "the  Commission 
summarily  may  abrogate  the  change  in  the  rules  of 
the  self-regulatory  organization  *   *   *  and  require 
that  the  proposed  rule  change  be  refiled  in 
accordance  with"  section  19(b)(1)  and  reviewed  in 
accordance  with  section  19(b)(2). 
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new  amended  filing,  and  the  proposed 
rule  change,  in  its  entirety,  would  be 
deemed  effective  upon  filing  of  the 
amendment  and  not  from  the  date  of  the 
initial  filing.  If  an  SRO  makes  a  timely^* 
technical  amendment  (i.e.,  to  correct 
cross-references  or  other  citations  or  to 
clarify  minor  points)  to  a  filing,  the  60- 
day  abrogation  period  would  continue 
to  run  from  the  date  of  the  original 
filing,  and  the  proposed  rule  ^ange 
would  be  deemed  effective  as  of  the  date 
of  the  original  filing;  the  amendment 
therefore  would  not  affect  the 
abrogation  period.  Substantive 
amendments  to  proposed  rule  changes 
will  be  published  in  the  Federal 
Register  and  posted  on  the 
Commission's  web  site.  This  vdll  give 
the  public  the  opportunity  to  comment 
on  the  substantive  change.  The 
Commission  notes  that  its  decision  to 
abrogate  or  its  failure  to  abrogate  a 
proposed  SRO  rule  change  is  not 
reviewable  under  section  25  of  the 
Exchange  Act.^^  If  the  Commission 
abrogates  a  proposed  rule  change,  the 
abrogation  will  not  affect  the  validity  or 
force  of  the  proposed  rule  change  during 
the  period  the  mle  was  in  effect.^" 

G.  Form  19b-6 

(Generally,  Form  19b-6  requires  an 
SRO  to  (1)  submit  a  complete 
description  of  the  terms  of  its  proposal; 

(2)  describe  the  impact  of  the  proposed 
rule  change  on  various  segments  of  the 
market,  including  members,  member 
constituencies,  and  non-members;  and 

(3)  describe  how  the  filing  relates  to 
existing  rules  of  the  SRO.  In  addition  to 
the  foregoing,  a  proposed  rule  change 
must  provide  an  accurate  statement  of 
the  authority  and  statutory  basis  for,  and 
purpose  of,  the  proposed  rule  change, 
including  its  impact  on  competition,  if 
any,  as  well  as  a  summary  of  any 
written  comments  received  by  the 
SRO.^'  The  proposed  rule  change  must 
also  be  consistent  with  the  existing  rules 
of  the  SRO,  including  any  other 
proposed  rule  changes.  And  finally,  the 
chief  executive  officer,  general  counsel, 
or  other  officer  or  director  of  the  SRO 
that  exercises  similar  authority  must 


**  A  "timely"  technical  amendment  to  a  proposed 
rule  change  must  be  received  by  the  Commission 
with  enough  time  prior  to  the  end  of  the  abrogation 
period  to  ensure  that  the  filing  is  complete  and 
accurate.  If  a  technical  amendment  is  not  timely 
filed,  the  Commission  may  choose  to  abrogate  the 
proposed  rule  change  as  incomplete  or  inaccurate. 
In  general,  to  be  considered  timely,  technical 
amendments  must  be  received  by  the  Commission 
not  less  than  ten  business  days  prior  to  the  end  of 
the  abrogation  period. 

"IS  U.S.C.  78y.  See  15  U.S.C.  788. 

'OISU.S.C.  78s(b)(3)(C). 

'•  These  requirements  exist  today  under  Form 
19b-*0. 


certify  to  the  accuracy  and  completeness 
of  the  statements  made  on  Form  19b-6, 
and  certify  that  the  SRO  ivill  enforce 
and  conduct  surveillance  for 
compliance  with  the  rule. 

The  Commission  firmly  believes  that, 
to  provide  the  public  with  a  meaningfid 
opportunity  to  comment,  a  proposed 
rule  change  must  be  accurate, 
consistent,  and  complete.  Currently, 
Commission  staff  devotes  significant 
time  to  processing  proposed  rule 
changes,  reviev«ng  them  for  accuracy 
and  completeness,  and  preparing  them 
for  publication.  This  time  is  lengthened 
because  the  SROs  often  must  correct, 
clarify,  or  further  substantiate  their 
proposals  to  address  issues  identified  by 
the  reviewing  staff.  In  the  future, 
because  of  the  expedited  process  and 
the  immediate  effectiveness  of  many 
proposals,  proposed  rule  changes  that 
do  not:  (1)  Contain  a  properly 
completed  Form  19b-6;  (2)  contain  a 
clear  and  accurate  statement  of  the 
authority  for,  and  basis  and  purpose  of, 
such  rule  change,  including  the  impact 
on  competition;  (3)  contain  a  summary 
of  any  written  comments  received  by 
the  SRO;  (4)  state  that  the  proposal  is 
not  inconsistent  with  the  existing  ndes 
of  the  SRO,  including  any  other  rules 
proposed  to  be  amended;  and  (5) 
include  the  certification  described 
above  wall  not  be  deemed  filed.  These 
proposed  rule  changes  will  be  returned 
to  the  SRO  and  will  not  be  deemed  filed 
until  all  required  information  has  been 
provided. 

H.  Where  a  Proposed  Rule  Change 
Becomes  Effective  Upon  Filing  Pursuant 
to  Section  19(b)(3)(A)  of  the  Act,  No 
Inference  May  Be  Made  Regarding 
Whether  the  Proposed  Rule  Change  Is  in 
the  Public  Interest,  Including  Any 
Impact  on  Competition 

Subsection  (h)  of  Rule  19b-6  clarifies 
that  where  a  proposed  rule  change 
becomes  effective  upon  filing  pursuant 
to  section  19(b)(3)(A)  of  tiie  Act,^^  no 
inference  may  be  made  regarding 
whether  the  proposed  rule  change  is  in 
the  public  interest,  including  whether  it 


^2  See,  e.g..  15  U.S.C.  78c(fl  (requiring  the 
Conunission,  when  it  is  engaged  in  the  review  of 
an  SRO  rule  and  is  required  to  consider  or 
determine  whether  an  action  is  necessary  or 
appropriate  in  the  public  interest,  to  consider 
whether  the  action  will  promote  efficiency, 
competition,  and  capital  formation),  15  U.S.C.  78f 
(requiring  that  the  rules  of  an  exchange  be  designed, 
in  general,  to  protect  investors  and  the  public 
interest  and  not  be  designed  to  permit  unfair 
discrimination  between  customers,  issuers,  brokers, 
or  dealers),  15  U.S.C.  78o-3  (requiring  that  the  rules 
of  an  association  not  be  designed  to  permit  unfoir 
discrimination  between  customers,  issuers,  broker 
or  dealers  and  do  not  impose  any  burden  on 
competition  not  necessary  or  appropriate  in 
furtherance  of  the  Exchange  Act). 


has  an  impact  on  competition.  Although 
the  Commission  intends  to  conduct  a 
review  of  proposed  rule  changes  that  are 
effective  on  filing  in  order  to  determine 
whether  they  raise  significant  issues 
requiring  abrogation  of  the  filing,  the 
Commission  will  not  be  taking  final 
action  unless  it  chooses  to  abrogate  the 
proposed  rule  change  and  subsequenUy 
issues  an  order  approving  or 
disapproving  the  proposal  pursuant  to 
section  19(b)(2)  of  the  Act.  Therefore, 
the  Commission  will  not  necessarily 
have  made  a  final  determination  on 
whether  the  proposed  rule  change  is  in 
the  public  interest,  including  whether  it 
has  an  impact  on  competition,  where 
the  proposal  has  become  effective  upon 
filing  pursuant  to  section  19(b)(3)(A)  of 
the  Exchange  Act.  Absent  a  Commission 
order  approving  the  proposed  SRO  rule 
change  pursuant  to  section  19(b)(2),  a 
person  may  not  necessarily  draw 
conclusions  about  whether  the  proposed 
rule  change  is  in  the  public  interest, 
including  whether  it  has  an  impact  on 
competition.  However,  if  an  SRO 
determines  that  it  would  like  the 
Commission  to  make  such  a 
determination,  the  SRO  still  has  the 
option  of  submitting  the  proposed  rule 
change  under  section  19(b)(2)  ^^  instead 
of  section  19(b)(3).'* 

/.  Electronic  Submission 

CurrenUy,  SROs  are  required  to 
submit  nine  copies  of  Form  19b-4 
before  a  proposal  is  deemed  filed.  Under 
Rule  19b-6,  the  Commission  is 
proposing  to  allow  SROs  to  file 
proposed  rule  changes  with  the 
Commission  electronically,  provided 
they  promptiy  file  nine  paper  copies, 
one  of  which  must  be  manually  signed. 
SROs  that  elect  to  file  proposed  rule 
changes  electronically  must  do  so  in 
accordance  with  standards  to  be 
published  by  the  Commission.  Proposed 
rule  changes  that  are  not  filed  pursuant 
to  these  standards  will  not  be  deemed 
filed  and  will  be  returned  to  the  SRO. 

/.  Request  for  Comment 

In  addition  to  requesting  comment  on 
the  Commission's  overall  approach  to 
rule  filings  under  proposed  Rule  19b-6. 


"15  U.S.C  78s(bM2). 

'*  15  U.S.C  7Ss(b)(3).  Under  this  proposal,  an 
SRO  could  submit  a  proposed  rule  change  either 
under  section  19(b)(3)(A)  for  immediate 
effectiveness  or  under  section  19(b)(2)  for  notice 
and  comment  and  Commission  approval.  An  SRO 
would  not  be  able  to  submit  a  proposed  rule  change 
under  section  19(b)(3)(A)  and  then  submit  the  same 
rule  language  under  section  19(b)(2).  Of  course,  if 
the  Commission  abrogated  an  SRO  proposed  rule 
change  that  was  filed  pursuant  to  section  19(b)(3), 
the  proposed  rule  change  would  be  reviewed  under 
section  19(b)(2)  upon  filing  by  the  SRO. 
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the  Commission  requests  comment  on 
the  following: 

1.  Should  the  Conunission  continue  to 
require  paper  copies  and  manual 
signatures  on  proposed  rule  filings?  If 
not,  under  what  conditions  should 
SROs  be  permitted  to  file  electronically? 
Should  the  Commission  continue  to 
require  the  submission  of  one  paper 
copy  with  a  manual  signatiue? 

2.  What  implications  are  there  if  the 
Commission  requires  SROs  to  file 
proposed  rule  filings  through  an 
electronic  system? 

K.  Additional  Ways  To  Streamline  the 
Rule  Filing  Process 

The  Commission  is  also  considering 
issuing  abbreviated  approval  orders  for 
proposed  rule  changes  filed  under 
section  19(b)(2)  if  a  proposal  raises  no 
significant  issues  and  the  Commission 
does  not  receive  any  conunent  letters. 
An  abbreviated  approval  order  would 
cite  the  relevant  statutory  provisions, 
but  would  not  include  a  detailed 
analysis,  as  it  does  today.  The 
Commission  requests  comment  on 
whether  abbreviated  orders  raise  any 
policy  concerns. 

IV.  Request  for  Comment 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiunents  concerning  the  proposed 
rulemaking.  Persons  making  written 
submissions  should  file  three  copies 
thereof  with  Jonathan  G.  Katz,  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NfW.,  Washington,  DC 
20549-0609.  Comments  also  may  be 
submitted  electronically  at  the  following 
E-mail  address:  ruIe-comments@sec.gov. 
All  submissions  should  refer  to  File  No. 
S  7-03-01,  (this  file  nimiber  should  be 
included  on  the  subject  line  if  E-mail  is 
used),  and  should  be  submitted  by  April 
6,  2001.  Comment  letters  received  will 
be  available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room.  Electronically 
submitted  comment  letters  will  ]3e 
posted  on  the  Commission's  Internet 
web  site  http://www.sec.gov. 

V.  Costs  and  Benefits  of  the  Proposed 
Rulemaking 

The  Commission  is  proposing  to 
amend  the  requirements  applicable  to 
SRO  filings  of  proposed  nile  chcmges 
with  the  Commission.  Specifically,  the 
Commission  is  proposing  to  issue  a 
release  relating  to  eill  proposed  rule 
changes  within  10  business  days  of 
receipt  (or  within  such  longer  period  as 
to  which  the  SRO  consents  in  writing) 
and  allow  the  majority  of  trading  rules 
to  be  effective  upon  filing.  The 


Commission  is  considering  the  costs 
and  benefits  of  proposed  Rule  19b-6. 

A.  Benefits 

The  Commission  preliminarily 
believes  that,  by  expediting  the  rule 
filing  process,  the  proposed  rule  will 
reduce  significantly  the  SROs' 
regiilatory  burden  and  help  SROs 
maintain  their  competitive  balance  with 
other  market  centers.  For  example, 
Commission  staff  determined  that  for 
1999,  it  took  the  Commission 
approximately  101  days,  on  average 
(with  a  median  of  67  days),  to  approve 
95  rule  filings  submitted  under  section 
19(b)(2)  that  potentially  could  qualify 
for  expedited  treatment  under  the  new 
rule.'' 

Because,  under  the  proposed  rule, 
trading  rules  that  otherwise  would  have 
been  filed  imder  section  19(b)(2)  of  the 
Act  '^  may  become  immediately 
effective  under  section  19(b)(3),''  the 
Commission  believes  that  the  proposed 
rule  will  foster  innovation  by  allowing 
the  SROs  to  more  quickly  adapt  and 
meet  the  needs  of  market  participants 
without  waiting  for  Commission 
approval  of  their  proposed  rule  changes. 
As  a  result,  the  Commission  believes 
that  the  SROs  may  be  able  to  more 
quickly  implement  new  technology, 
which  can  enhance  and  improve  trading 
efficiency.  Improved  trading  efficiency 
could  benefit  investors  (for  example,  by 
providing  faster  executions).  In 
addition,  the  Commission  befieves  that 
the  ability  of  the  SROs  to  more  quickly 
adapt  to  changes  could  allow  them  to 
better  compete  in  a  global  marketplace, 
especially  because  foreign  markets  may 
be  subject  to  different  r^ulations  than 
U.S.  markets.  The  Commission  expects 
that  the  other  changes  proposed  under 
Rule  19b-6,  such  as  electronic  filing  and 
issuing  a  release  relating  to  all  proposed 
rule  changes  within  10  business  days  of 
receipt,  will  also  expedite  the 
processing  of  SRO  proposed  rule 
changes. 

B.  Costs 

The  Commission  does  not  expect  that 
the  proposed  rule  will  impose  any 
additional  costs  on  SROs,  and  may  in 
fact  reduce  costs  related  to  SRO  rule 
changes.  SROs  are  already  obligated  to 
submit  proposed  rule  changes  to  the 
Commission  and  are  further  subject  to 
potential  abrogation  of  proposed  rule 
changes  submitted  under  section 
19(b)(3)(A).'8  Proposed  Rule  19b-6  is 
only  intended  to  expedite  the  rule  filing 


process.  Fiulher,  the  Commission 
expects  that  market  participants  will 
still  be  able  to  provide  meaningful 
comment  on  proposed  rule  changes 
submitted  by  the  SROs,  because  those 
filings  will  be  published  in  the  Federal 
Register. 

C.  Request  for  Comment 

To  assist  the  Commission  in  its 
evaluation  of  the  costs  and  benefits  that 
may  result  from  proposed  Rule  19b-6, 
commenters  are  requested  to  provide 
analysis  and  data  relating  to  the 
anticipated  costs  and  benefits  associated 
with  the  proposed  rule.  Specifically,  the 
Commission  requests  commenters  to 
address  whether  proposed  Rule  19b-6 
would  generate  the  anticipated  benefits 
or  impose  any  costs  on  U.S.  investors  or 
others. 

VI.  Consideration  of  the  Burden  on 
Competition,  Promotion  of  Efficiency, 
and  Capital  Formation 

Section  23(a)  of  the  Exchange  Act '» 
requires  the  Commission,  when 
promulgating  rules  under  the  Exchange 
Act,  to  consider  the  anti-competitive 
effects  of  such  rules,  if  any,  and  to 
balance  any  impact  against  the 
regulatory  benefits  gained  in  furtherance 
of  the  purposes  of  the  Act.  Section  3(f) 
of  the  Exchange  Act  ^°  requires  the 
Commission,  when  engaged  in 
rulemaking  where  it  is  required  to 
consider,  in  addition  to  the  protection  of 
investors,  whether  the  action  will 
promote  efficiency,  competition,  and 
capital  formation. 

The  proposed  rule  is  intended  to 
expedite  the  review  of  SRO  rules,  and 
to  allow  SROs  to  more  quickly 
introduce  changes  to  their  markets.  The 
Commission  is  proposing  to  issue  a 
release  relating  to  the  proposal  within 
10  business  days  of  receipt  (or  within 
such  longer  period  as  to  which  the  SRO 
consents  in  writing)  and  allow  the 
majority  of  trading  rules  to  be  effective 
upon  filing.  This  should  help  to  foster 
innovation,  increase  competition,  and 
thereby  benefit  investors.  The 
Conunission  solicits  comments  on  the 
impact  of  the  proposed  rule  on 
competition,  including  competition 
between  SROs,  alternative  trading 
systems,  and  other  market  participants. 
Finally,  commenters  should  consider 
the  proposed  rule's  effect  on  efficiency 
and  capital  formation. 


"15  U.S.C.  78sa>)(2). 
'•15  U.S.C.  788(b)(2). 
"15U.S.C.  78»(b)(3). 
">  15  U.S.C.  78s(b)(3)(A). 


'»15U.S.C.  78w(a)(2). 
•»15U.S.C78c(f). 
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Vn.  Initial  Regulatory  Flexibility 
Analysis 

Section  3(a)  of  the  Regulatory 
Flexibility  Act  ^^  requires  the 
Commission  to  undertake  an  initial 
regulatory  flexibility  analysis  of  the 
proposed  rule  on  small  entities  imless 
the  Chairman  certifies  that  the  rule,  if 
adopted,  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.^^  Rule  19b-6 
and  Form  19b-6  apply  only  to  SROs. 
Furthermore,  the  proposed  amendments 
are  intended  to  streamline  a  process  to 
which  these  SROs  already  are  subject. 
The  Chairman  has  certified  that  the 
proposed  amendments,  if  adopted, 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  A  copy  of  the  certification  is 
attached  as  Appendix  A  to  this 
dociunent. 

Vm.  Paper  Work  Reduction  Act 

Certain  provisions  of  the  proposed 
nde  and  form  contain  "collection  of 
information  requirements"  within  the 
meaning  of  the  Paperwork  Reduction 
Act  of  1995.^3  The  Commission  has 
submitted  the  collection  to  the  Office  of 
Management  and  Budget  ("0MB")  in 
accordance  with  44  U.S.C.  3507  and  5 
CFR  1320.11.  The  Commission  is 
proposing  to  replace  the  current 
collection  of  information  titled  "Rule 
19b— 4  Under  the  Securities  Exchange 
Act  of  1934"  (OMB  Control  No.  3235- 
0045;  SEC  File  No.  270-36)  with  a  new 
information  collection  titled  "Rule  19b- 
6  Under  the  Securities  Exchange  Act  of 
1934."  The  Commission  is  also 
proposing  to  replace  the  current 
collection  of  information  titled  "Form 
19b-4  Under  the  Securities  Exchange 
Act  of  1934"  (OMB  Control  No.  3235- 
0045;  SEC  File  No.  270-38)  with  a  new 
collection  of  information  titled  "Form 
19b-6  Under  the  Seciuities  Exchange 
Act  of  1934."  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number. 

A.  Summary  of  Collection  of 
Information 

Rule  19b-6  would  require  an  SRO 
seeking  Commission  approval  for  a 
proposed  rule  change  to  provide  the 
information  stipulated  in  Form  19b-6. 
Form  19b-6  calls  for  a  description  of: 
the  terms  of  a  proposed  rule  change;  the 
proposed  rule  change's  impact  on 
various  market  segments;  and  the 
relationship  between  the  proposed  rule 


•'  5  U.S.C.  603(a). 
«  5  U.S.C.  605(b). 
M44  U.S.C.  3501  efseq. 


change  and  the  SRO's  existing  rules. 
Form  19b-6  also  calls  for  an  acciuate 
statement  of  the  authority  and  statutory 
basis  for,  and  purpose  of,  the  proposed 
rule  change;  the  proposal's  impact  on 
competition;  and  a  summary  of  any 
written  comments  received  from  SRO 
members. 

B.  Proposed  Use  of  Information 

The  information  obtained  under  Rule 
19b-6  would  be  used  by  the 
Commission  to  review  rule  change 
proposals  filed  by  SROs  pursuant  to 
section  19(b)(1)  of  the  Act**  and  to 
provide  notice  of  the  proposals  to  the 
general  public.  The  Commission  relies 
upon  the  information  received  in  SRO 
rule  change  proposals,  as  well  as  public 
comment  regarding  the  information,  in 
reviewing  and  reaching  decisions  about 
any  required  action  with  respect  to 
proposed  rule  changes. 

C.  Respondents 

There  are  cvirrently  24  SROs  subject  to 
the  collection  of  information,  though 
that  number  may  vary  owing  to  the 
consolidation  of  SROs  or  the 
introduction  of  new  entities.  In  recent 
years,  these  respondents  have  each  filed 
an  average  of  21  rule  change  proposals 
per  year,  for  an  average  annual  total  of 
approximately  500  filings  subject  to  the 
current  collection  of  information. 

D.  Total  Annual  Reporting  and 
Recordkeeping  Burden 

Proposed  Rule  19b-6  is  designed  to 
streamline  the  rule  filing  process.  For 
example,  Rule  19b-6  would  permit 
SROs  to  electronically  file  their  rule 
change  proposals.  In  addition.  Form 
19b-€  has  been  designed  to  be  simpler 
than  Form  19b— 4.  The  Commission 
predicts  that  a  simplified  form  will 
reduce  by  two  hours  the  amount  of  SRO 
clerical  time  required  to  prepare  the 
average  filing. 

A  rule  proposal  is  generally  filed  with 
the  Commission  after  an  SRO's  staff  has 
obtained  approval  by  its  board. 
Frequently,  a  substantial  portion  of  the 
filing  can  be  drawn  ft-om  the  materials 
prepared  for  the  board's  review. 
Therefore,  the  time  required  to  complete 
a  filing  varies  significantly  and  is 
difficult  to  separate  fi'om  the  time  an 
SRO  spends  in  developing  internally  the 
proposed  rule  change.  However,  several 
SROs  have  estimated  at  35  hours  the 
amoimt  of  time  required  to  complete  an 
average  rule  filing  using  present  Form 
19b-4.  This  figure  includes  an  estimated 
25  hours  of  in-house  legal  work 'and  10 
hours  of  clerical  work. 


The  Commission  estimates  at  33 
hours  the  amount  of  time  that  would  be 
required  to  complete  an  average  rule 
filing  using  proposed  Form  19b-€.  This 
figiue  reflects  the  two  hours  savings  in 
clerical  hours  resulting  fttim  the  use  of 
a  simpler  form.  Using  the  estimate  of  33 
hours  per  rule  filing  under  proposed 
Rule  19b-6,  the  total  annual  reporting 
burden  under  the  new  rule  is  16,500 
hours.  This  is  based  on  an  average  of 
500  rule  change  proposals  received  by 
the  Commission  each  year,  as  noted  in 
Subsection  C.  above.  The  Commission 
also  estimates  that  an  SRO  will  incur 
costs  of  $150.00  for  overhead,  including 
telephone  charges,  copying,  and 
postage,  for  each  proposed  Form  19b-6 
that  it  submits. 

E.  Retention  Period  of  Record  Keeping 
Requirements 

The  SROs  would  be  required  to  retain 
records  of  the  collection  of  information 
for  a  period  of  not  less  than  five  years, 
the  first  two  years  in  an  easily  accessible 
place,  according  to  the  current 
recordkeeping  requirements  set  forth  in 
Rule  17a-l  under  the  Act.ss 

F.  Collection  of  Information  Is 
Mandatory 

Any  collection  of  information 
pursuant  to  proposed  Rule  19b-6  and 
Form  19b-6  under  the  Act  would  be 
mandatory  as  a  means  for  the 
Commission  to  review,  and,  as  required, 
take  action  with  respect  to  SRO  rule 
change  proposals. 

G.  Responses  to  Collection  of 
Information  Will  Not  Be  Kept 
Confidential 

Other  than  information  for  which  an 
SRO  requests  confidential  treatment  and 
which  may  be  withheld  from  the  public 
in  accordance  with  the  provisions  of  5 
U.S.C.  522,  the  collection  of  information 
pursuant  to  proposed  Rule  19b-6  and 
Form  19b-6  under  the  Act  would  not  be 
confidential  and  would  be  publicly 
available.*** 

H.  Request  for  Comment 

Pursuant  to  44  U.S.C.  3506(c)(2)(B). 
the  Commission  solicits  comments  to: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  performance  of  the  functions  of 
the  agency,  including  whether  the 
information  shall  have  practical  utility; 


"  15  U.S.C.  788(b)(1). 


"^  SROs  may  also  destroy  or  otherwise  dispose  of 
such  records  at  the  end  of  five  years  according  to 
Rule  17a-6  under  the  Act.  17  CFR  240.178-6. 

*<^  A  proposed  rule  change  containing  proprietary 
or  otherwise  sensitive  information,  such  as  details 
of  an  SRO's  disaster  operational  back-up  system,  for 
example,  would  not  be  made  public. 
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(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information; 

(3)  Enhance  the  quality,  utility  and 
clarity  of  the  infonnation  to  be 
collected;  and 

(4)  Minimize  the  burden  of  collection 
of  infonnation  on  those  who  are  to 
respond,  including  through  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Persons  wishing  to  submit  comments 
on  the  collection  of  information 
requirements  should  direct  them  to  the 
following  persons:  (1)  Desk  Officer  for 
the  Securities  and  Exchange 
Commission,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  3208, 
New  Executive  Office  Building, 
Washington,  DC  20503;  and  (2)  Jonathan 
G.  Katz,  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  2054&-O609  with 
reference  to  File  No.  S7-03-01.  OMB  is 
required  to  make  a  decision  concerning 
the  collection  of  information  between  30 
and  60  days  after  publication,  so  a 
comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication.  The 
Commission  has  submitted  the 
proposed  collection  of  information  to 
OMB  for  approval.  Requests  for  the 
materials  submitted  to  OMB  by  the 
Commission  with  regard  to  this 
collection  of  information  should  be  in 
writing,  refer  to  File  No.  S7-O3-01,  and 
be  submitted  to  the  Securities  and 
Exchange  Commission,  Records 
Management,  Office  of  Filings  and 
Information  Services,  450  Fifth  Street, 
NW.,  Washington,  DC  20549. 

IX.  Statutory  Basis  and  Text  of 
Proposed  Amendments 

The  deletion  of  Rule  19b-4  and  Form 
19b-4  and  the  addition  of  Rule  19l>-6 
and  Form  19b-b  under  the  Exchange 
Act  is  being  proposed  pursuant  to  15 
U.S.C.  78a  et  seq.,  particularly  sections 
3(a)(26),  3(a){27),  3(b),  6, 15A,  15B.  17A, 
19(b),  23(a)  and  36(a)  of  the  Act. 

List  of  Subjects  in  17  CFR  Parts  240  and 
248 

Reporting  and  recordkeeping 
requirements,  Seouities. 

In  accordance  with  the  foregoing. 
Title  17,  Chapter  11  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  240— GENERAL  RULES  AND 
REGULATIONS.  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  The  authority  citation  for  Part  240 
continues  to  read  in  part  as  follows: 


Authority:  15  U.S.C.  77c,  77d,  77g,  77j, 
77s,  77Z-2,  77Z-3,  77eee,  77ggg,  77nnn, 
77SSS.  77ttt,  78c,  78d,  78f,  78i,  78j,  78J-1. 
78k,  78k-l.  78/,  78m,  78n,  78o.  78p,  78q,  78s, 
78U-5,  78w,  78x,  787/,  78mm,  79q,  79t,  80a- 
20,  80a-23,  80a-29,  80a-37,  80b-3,  80b-4 
and  80b-ll,  unless  otherwise  noted. 
***** 

2.  Section  240.19b-4  is  removed  and 
reserved. 

3.  Section  240.19b-6  is  added  to  read 
as  follows: 

$  240. 1 9t>-«    Rlings  with  respect  to 
proposed  rule  changes  by  setf-regulatory 
organizations. 

(a)  Filings  with  respect  to  proposed 
rule  changes  by  a  self-regulatory 
organization  shall  be  made  on  Form 
19b-6  (17  CFR  249.19b-6).  The 
Conunission  shall  issue  a  release 
relating  to  a  proposed  rule  change  filed 
pursuant  to  this  section  within  10 
business  days  of  filing  with  the 
Commission  (or  within  such  longer 
period  as  to  which  the  self-regulatory 
organization  consents  in  writing). 

(b)  A  proposed  nile  change  may  take 
effect  upon  filing  with  the  Commission 
pursuant  to  section  19(b)(3)(A)  of  the 
Act,  (15  U.S.C.  78s(b)(3)(A))  if  properly 
designated  by  the  self-regulatory 
organization  as: 

(1)  Constituting  a  stated  policy, 
practice  or  interpretation  with  respect  to 
the  meaning,  administration,  or 
enforcement  of  an  existing  rule; 

(2)  Establishing  or  changing  a  due, 
fee,  or  other  charge; 

(3)  Concerned  solely  with  the 
administration  of  the  self-regulatory 
organization; 

(4)  Effecting  a  change  in  an  existing 
service  of  a  registered  clearing  agency 
that: 

(i)  Does  not  adversely  affect  the 
safeguarding  of  securities  or  funds  in 
the  custody  or  control  of  the  clearing 
agency  or  for  which  it  is  responsible; 
and 

(ii)  Does  not  significantly  affect  the 
respective  rights  or  obligations  of  the 
clearing  agency  or  persons  using  the 
service; 

(5)  Effecting  a  minor  change,  or  a 
change  substantially  the  same  as  the 
rule  of  another  self-regulatory 
organization  that  has  previously  been 
filed  and  approved  pursuant  to  section 
19(b)(2)  of  the  Act  (15  U.S.C.  78s(b)(2)), 
and: 

(i)  Does  not  significantly  affect  the 
protection  of  investors  or  the  public 
interest; 

(ii)  Does  not  impose  any  significant 
burden  on  competition; 

(iii)  Does  not  unfairly  discriminate 
between  customers,  issuers,  and  brokers 
or  dealers;  and 


(iv)  Does  not  relate  to  a  trading  rule; 
or 

(6)  Establishing  or  changing  a  trading 
rule,  other  than  a  trading  rule  that 
would  make  fundamental  structural 
changes  to  the  market,  and  that 
significantly  affects  the  protection  of 
investors  or  the  public  interest  or 
imposes  a  significant  burden  on 
competition;  provided  that  the  self- 
regulatory  organization  certifies  that  it 
has  established  procedures  fof  the 
effective  surveillance  of  activity 
conducted  pursuant  to,  and  for  the 
enforcement  of,  such  trading  rule. 

(c)  A  stated  policy,  practice,  or 
interpretation  of  the  self-regulatory 
organization  shall  be  deemed  to  be  a 
proposed  rule  change  unless: 

(1)  It  is  reasonably  and  fairly  implied 
by  an  existing  nile  of  the  self-regulatory 
organization;  or 

(2)  It  is  concerned  solely  with  the 
administration  of  the  self-regulatory 
organization  and  is  not  a  stated  policy, 
practice,  or  interpretation  with  respect 
to  the  meaning,  administration,  or 
enforcement  of  an  existing  rule  of  the 
seff-regulatory  organization. 

(d)  Regardless  of  whether  it  is  made 
generally  available,  an  interpretation  of 
an  existing  rule  of  a  self-regulatory 
organization  shall  be  deemed  to  be  a 
proposed  rule  change  if: 

(1)  It  is  approved  or  ratified  by  the 
governing  body  of  the  self-regulatory 
organization;  and 

(2)  It  is  not  reasonably  and  fairly 
implied  by  that  rule. 

(e)  (1)  lie  listing  and  trading  of  a  new 
derivative  securities  product  by  a  self- 
regiilatory  organization  shaU  not  be 
deemed  a  proposed  nile  change, 
puirsuant  to  paragraph  (c)(1)  of  this 
section,  if  the  Commission  has 
approved,  pursuant  to  section  19(b)(2) 
of  the  Act  (15  U.S.C.  78s(b)(2)),  the  self- 
regulatory  organization's  procedures 
and  listing  standards  for  the  product 
class  that  would  include  the  new 
derivative  seciuities  product,  the  self- 
regulatory  organization's  trading  rules 
for  the  product  class  have  been 
approved  pursuant  to  section  19(b)(2)  of 
the  Act  (15  U.S.C.  78s(b){2))  or  have 
taken  effect  pursuant  to  section 
19(b)(3)(A)  of  the  Act  (15  U.S.C. 
78s{b)(3)(A)),  and  the  self-regulatory 
organization  has  a  surveillance  program 
for  the  product  class. 

(2)  Self-regulatory  organizations  shall 
retain  at  their  principal  place  of 
business  a  file,  available  to  Commission 
staff  for  inspection,  of  all  relevant 
records  and  information  pertaining  to 
each  new  derivative  securities  product 
traded  pursuant  to  this  paragraph  (e)  for 
a  period  of  not  less  than  five  years,  the 
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first  two  years  in  an  easily  accessible 
place,  as  prescribed  in  §  240.1 7a-l. 

(3)  When  relying  on  this  paragraph 
(e),  a  self-regulatory  organization  shall 
submit  Form  19b-€(e)  (17  CFR  249.19b- 
6(e))  to  the  Commission  within  five 
business  days  after  commencement  of 
trading  a  new  derivative  securities 
product. 

(f)  (1)  A  proposed  rule  change  shall 
not  be  deemed  filed  on  the  date  it  is 
received  by  the  Commission  unless: 

(i)  A  completed  Form  19b-6  (cite)  is 
submitted; 

(ii)  In  order  to  elicit  meaningful 
comment,  it  is  accompanied  by: 

(A)  A  clear  and  accurate  statement  of 
the  authority  for,  and  basis  and  purpose 
of,  such  rule  change,  including  ihe 
impact  on  competition,  if  any;  and 

(B)  A  summary  of  any  written 
conmients  received  by  the  self- 
regulatory  organization  on  the  proposed 
rule  change; 

(iii)  It  is  not  inconsistent  with  the 
existing  rules  of  the  self-regulatory 
organization,  including  any  other  rules 
proposed  to  be  amended;  and 

(iv)  The  chief  executive  officOT, 
general  counsel,  or  other  officer  or 
director  of  the  self-regulatory 
organization  that  exercises  similar 
authority,  certifies  the  accuracy  and 
completeness  of  the  statements  made  on 
Form  19b-6  (17  CFR  249.19b-6). 

(2)  Filing  a  material  amendment  to  a 
proposed  rule  change  shall  be  deemed 
to  be  a  refiling  of  the  rule  change  for 
purposes  of  the  timing  requirements  of 
this  section  and  section  19(b)  of  the  Act 
(15  U.S.C.  78s(b)). 

(g)  For  purposes  of  this  section: 

(1)  The  term  trading  rule  means  a  rule 
of  a  national  securities  exchange  or  a 
national  securities  association  that 
governs  the  trading  of  seciuities  on  the 
exchange  or  association  or  through  its 
facilities: 

(i)  The  term  tmding  rule  shall  include 
rules  governing  member  trading,  such  as 
rules  governing:  use  of  or  access  to  an 
order  entry,  routing,  or  execution 
system;  member  proprietary  trading; 
display  of  quotations;  market  maker 
activities;  trading  units;  order  types;  odd 
lot  differentials;  priority  of  orders,  bids, 
and  offers  (but  not  customer  orders, 
including  limit  orders),  fast  markets; 
trading  hours;  comparison;  clearance 
and  settlement  of  transactions; 
disagreements  on  executions; 
obligations  of  specialists  to  maintain  fair 
and  orderly  markets;  special  offerings; 
exchange  distributions;  closing 
contracts;  authority  and  actions  of  order 
book  officials;  activities  of  floor  brokers; 
and  trading  activities  of  specialists  and 
lead  market  makers. 


(ii)  The  term  trading  rule  shall  not 
include  rules  governing  member 
regulation,  such  as  rules  governing: 
transaction  confirmations  and  accoimt  - 
statements;  member  advertising,  sales 
literatiue,  and  other  customer 
commimications;  suitability  and  other 
sales  practices;  arbitration;  disciplinary 
matters  and  sanctions;  membership  and 
eligibility  requirements;  financial 
responsibility  (e.g.,  net  capital  and 
recordkeeping);  margin  and  use  of 
collateral;  transaction  reporting; 
discretionary  handling  of  customer 
orders  (including  limit  orders);  position 
limits;  market  surveillance:  listing 
standards;  and  self-regulatory 
organization  corporate  governance. 

(2)  The  term  stated  policy,  practice,  or 
interpretation  means: 

(i)  Any  material  aspect  of  the 
operation  of  the  facilities  of  the  self- 
regulatory  organization;  or 

(ii)  Any  statement  made  generally 
available  to  the  membership  of,  to  all 
participants  in,  or  to  persons  having  or 
seeking  access  (including,  in  the  case  of 
national  securities  exchanges  or 
registered  securities  associations, 
through  a  member)  to  facilities  of,  the 
self-regulatory  organization  ("specified 
persons"),  or  to  a  group  or  category  of 
specified  persons,  that  establishes  or 
changes  any  standard,  limit,  or 
guideline  with  respect  to: 

(A)  The  rights,  ooligations,  or 
privileges  of  specified  persons  or,  in  the 
case  of  national  securities  exchanges  or 
registered  securities  associations, 
persons  associated  with  specified 
persons;  or 

(B)  The  meaning,  administration,  or 
enforcement  of  an  existing  rule. 

(3)  The  term  new  derivative  securities 
product  means  any  type  of  option, 
warrant,  hybrid  securities  product  or 
any  other  seciuity  whose  value  is  based, 
in  whole  or  in  part,  upon  the 
performance  of,  or  interest  in,  an 
imderl)ring  instrument. 

(h)  Where  a  proposed  rule  change 
becomes  effective  pursuant  to  paragraph 
(b)  of  this  section,  no  inference  may  be 
made  regarding  whether  the  proposed 
rule  change  is  in  the  public  interest, 
including  whether  it  has  an  impact  on 
competition. 

(i)  After  instituting  a  proceeding  to 
determine  whether  a  proposed  rule 
change  should  be  disapproved,  the 
Commission  will  afford  the  self- 
regulatory  organization  and  interested 
persons  an  opportunity  to  submit 
additional  written  data,  views,  and 
argiunents  and  may  afford,  in  the 
discretion  of  the  Commission,  an 
opportunity  to  make  oral  presentations. 

C])  Notice  of  orders  issued  piu^uant  to 
Section  19(b)(2)  of  the  Act  (15  U.S.C. 


78s(b)(2))  will  be  given  by  prompt 
publication  thereof,  togeUier  wiUi  a 
statement  of  written  reasons  therefore. 
The  Commission  will  promptly  notify 
each  self-regulatory  organization  upon 
issuing  an  order,  pursuant  to  Section 
19(b)(2l  of  the  Act  (15  U.S.C.  788(b)(2), 
approving  a  proposed  rule  change  by 
that  self-regulatory  organization. 

(k)  Self-regulatory  organizations  shall 
retain  at  their  principal  place  of 
business  a  file,  available  to  all  interested 
persons  for  public  inspection  and 
copying,  of  all  filings  made  pursuant  to 
this  section  and  all  correspondence  and 
other  communications  reduced  to 
writing  (including  comment  letters)  to 
and  from  such  self-regulatory 
organization  concerning  any  such  filing, 
whether  such  correspondence  and 
communications  are  received  or 
prepared  before  or  after  the  filing  of  the 
proposed  rule  change. 

(0  A  proposed  rule  change  by  a  self- 
regulatory  organization  may  be  filed 
electronically  with  the  Commission,  in 
a  format  acceptable  to  the  Commission, 
provided  that  the  self-regulatory 
organization  promptly  thereafter  files 
with  the  Commission  nine  paper  copies, 
one  of  which  is  manually  signed. 

PART  249— FORMS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

4.  The  authority  citation  for  Part  249 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  78a,  et  seq.,  unless 
otherwise  noted. 

***** 

5.  Section  249.818  and  Form  19b-6 
are  added  to  read  as  follows: 

[Note:  Form  19b-6  is  attached  as  Appendix 
B  to  this  document.) 

§  249.81 8    Form  1 9t>-6,  for  filings  with 
respect  to  proposed  rule  changes  by  all 
self-regulatory  organizations. 

This  form  shall  be  used  by  all  self- 
regulatory  organizations,  as  defined  in 
section  3(a)(26)  of  the  Securities 
Exchange  Act  of  1934,  to  file  proposed 
rule  changes  with  the  Commission 
pursuant  to  section  19(b)  of  that  Act  and 
Rule  19b-6  thereunder. 

6.  Section  249.819  and  Form  19b-4 
are  removed  and  reserved. 

7.  Section  249.820  is  amended  by 
revising  all  references  to  "19b-4(e)"  to 
read  "19b-6(e)". 

8.  Form  19b-4(e)  (referenced  in 

§  249.820)  is  amended  by  revising  all 
references  to  "19b— 4"  to  read  "19b-6" 
and  all  references  to  "19b-4(e)"  to  read 
"19b-6(e)". 

This  form  shall  be  used  by  all  self- 
regulatory  organizations,  as  defined  in 
section  3(a)(26)  of  the  Securities 
Exchange  Act  of  1934,  to  file  proposed 
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rule  changes  with  the  Commission 
pursuant  to  section  19(b)  of  that  Act  and 
Rule  19b-6  thereunder. 

E)ated:  January  19.  2001. 

By  the  Commission. 
Jonathan  G.  Katz, 
Secretary. 

[Note:  Appendix  A  and  Appendix  B  to  the 
Preamble  Will  Not  Appear  in  the  Code  of 
Federal  Regulations.] 

Appendix  A — Regulatory  Flexibility 
Act  Certification 

I,  Arthur  Levitt,  Chairman  of  thfi  Securities 
and  Exchange  Commission,  hereby  certify 
pursuant  to  5  U.S.C.  605(b)  that  Rule  19b-6 
and  Form  19b-6  under  the  Securities 
Exchange  Act  of  1934,  17  CFR  240.19b-6, 
which  would  streamline  the  self-regulatory 
organization  ("SRO")  rule  filing  process 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Rule  19b-6  and  Form  19b-6  apply 
only  to  SROs,  none  of  which  are  small 
entities.  Furthermore,  proposed  Rule  19b-6 
and  Form  19b-6  are  intended  to  streamline 
a  process  to  which  SROs  already  are  subject. 
Accordingly,  the  proposed  rule  and  form,  if 
adopted,  would  not  have  a  significant  impact 
on  a  substantial  number  of  small  entities. 

Dated:  January  19.  2001. 
Arthur  Levitt, 
Chairman. 

Appendix  B — Form  19b-6 

OMB  APPROVAL 

0MB  Number:  XXXX 

Expires:  XX-XX-XX 

Estimated  average  burden  hours  per 

response:  XX 

File  No.  SR 

Amendment  No. 

(If  AppUcable)* 

Securities  and  Exchange  Commission. 

Washington.  DC  20549-1001.  Form  19b-6. 

P*roposed  Rule  Change  by: 

(Exact  Name  of  Self-regulatory 
Organization)* 

Pursuant  to  Rule  19b-6  under  the 
Securities  Exchange  Act  of  1934. 

*(Do  not  include  parenthetical  material  in 
completed  form). 

General  Instructions 

A.  When  Should  This  Form  Be  Used? 

This  Form  19b-6  must  be  used  for  filings 
of  proposed  rule  changes  by  all  self- 
regulatory  organizations  pursuant  to  Section 
19(b)  of  the  Securities  Exchange  Act  of  1934 
("Act").  National  securities  exchanges, 
registered  securities  associations,  registered 
clearing  agencies,  and  the  Municipal 
Securities  Rulemaking  Board  are  self- 
regulatory  organizations  for  purposes  of  this 
Form  19b-6. 

B.  Terms 

Unless  the  context  clearly  indicates 
otherwise,  terms  used  in  this  Form  19b-6 


have  the  meaning  ascribed  to  them  in  the 
Act,  as  amended,  and  Rule  19b-6  thereunder. 

C.  Fonnat  Requirements 

The  Notice  section  of  this  Form  19b-6 
must  comply  with  (he  guidelines  for 
pubhcation  in  the  Federal  Register  as  well  as 
any  requirements  for  electronic  filing  as 
published  by  the  Commission  (if  applicable). 
The  Office  of  the  Federal  Register  (OFR) 
[http://www.nara.gov/fedregj  offers  guidance 
on  Federal  Register  publication  requirements 
in  the  Federal  Register  Document  Drafting 
Handbook,  October  1998  Revision.  For 
example,  all  references  to  the  federal 
securities  laws  must  include  the 
corresponding  cite  to  the  United  States  Code 
in  a  footnote.  All  references  to  Commission 
rules  must  include  the  corresponding  cite  to 
the  Code  of  Federal  Regulations  in  a  footnote. 
All  references  to  Securities  Exchange  Act 
Releases  must  include  the  release  number, 
release  date,  Federal  Register  cite.  Federal 
Register  date,  and  corresponding  file  number 
(e.g..  SR-[SRO]-xx-xx).  Failure  to  provide 
this  information  will  result  in  the  proposed 
rule  change  being  deemed  not  properly  filed. 
In  addition,  the  OFR's  Drafting  Legal 
Documents  is  a  general  style  guide  to  clear 
and  concise  legal  writing. 

D.  When  Is  a  Proposed  Rule  Change 
Considered  Filed? 

To  be  considered  filed,  an  SRO  must 
include  with  its  proposed  rule  change:  a 
completed  Form  19b-€  that  includes  the 
cover  sheet,  Notice.  Certification,  and 
applicable  Exhibits.  The  proposed  rule 
change  will  be  considered  filed  on  the  date 
that  the  Commission  receives  it  if  the  filing 
complies  with  all  requirements  of  this  Form 
19b-^  and  the  requirements  of  Rule  19b-6. 
Any  filing  that  does  not  comply  with  all  of 
the  requirements  of  this  Form  19b-6  will  not 
be  considered  filed  with  the  Commission  and 
will  be  returned  to  the  self-regulatory 
organization. 

The  self-regulatory  organization  must 
provide  all  required  information,  presented 
in  a  clear  and  comprehensible  manner,  to 
enable  the  public  to  provide  meaningful 
comment  on  the  proposal  and  for  the 
Commission  to  determine  whether  the 
proposal  is  consistent  with  the  Act  and 
appUcable  rtiles  and  regulations  under  the 
Act.  It  is  the  responsibility  of  the  self- 
regulatory  organization  to  prepare  Items  I  and 
II  of  the  Notice. 

E.  What  Other  Information  Must  an  SRO 
Include  When  Filing  a  Proposed  Rule 
Change? 

Exhibit  1 

(i)  Copies  of  all  notices  issued  by  the  self- 
regulatory  organization  soliciting  comment 
on  the  proposed  rule  change. 

(ii)  Copies  of  all  written  comments  on  the 
proposed  rule  change  received  by  the  self- 
regulatory  organization,  even  if  the  self- 
regulatory  organization  did  not  solicit 
comments.  All  comments  should  be 
presented  in  alphabetical  order,  together  with 
an  alphabetical  listing  of  the  commenters. 

(iii)  Any  transcript  of  comments  on  the 
proposed  rule  change  made  at  any  public 
meeting  or,  if  a  transcript  is  not  available,  a 


summary  of  comments  on  the  proposed  rule 
change  made  at  any  meeting. 

(iv)  Any  correspondence  or  other 
communications  reduced  to  writing 
(including  comment  letters  and  e-mails) 
concerning  the  proposed  rule  change 
prepared  or  received  by  the  self-regulatory 
organization. 

(v)  If  after  the  proposed  rule  change  is  filed 
but  before  the  Commission  takes  final  action 
on  it,  the  self-regulatory  organization 
prepares  or  receives  any  correspondence  or 
other  communications  reduced  to  writing 
(including  comment  letters)  concerning  the 
proposed  rule  change,  copies  of  the 
communications  must  he  filed  as  previously 
instructed. 

Exhibit  2:  Copies  of  any  form,  report,  or 
questionnaire  that  the  self-regulatory 
organization  proposes  to  use  to  help 
implement  or  operate  the  proposed  rule 
change,  or  that  is  referred  to  by  the  proposed 
rule  change. 

Exhibit  3:  Copies  of  any  systems  change 
notifications  in  accordance  with  the 
Commission's  Automation  Review  Policy 
statements.  See  Securities  Exchange  Act 
Release  Nos.  27445  (November  16,  1989)  [54 
FR  48703]  and  29185  (May  9.  1991)  (56  FR 
22490]. 

F.  What  To  Do  if  There  Is  an  Amendment  to 
the  Proposed  Rule  Change 

If  information  on  the  Form  19b-6,  the 
Certification,  the  Notice,  or  any  applicable 
Exhibit  is  or  becomes  inaccurate  or 
incomplete  before  the  Commission  takes 
action  on  the  proposed  rule  change,  the  self- 
regulatory  organization  must  file  correcting 
amendments.  Nine  copies  of  amendments, 
including  one  manually  signed  copy,  must  be 
provided.  Self-regulatory  organizations  may 
file  amendments  electronically  in  accordance 
with  Commission  instructions. 

If  an  amendment  alters  the  text  of  the 
proposed  rule  change  as  it  appeared  prior  to 
the  amendment,  the  amendment  must  mark 
the  text,  in  any  convenient  maimer,  to 
indicate  additions  to  and  deletions  from  the 
immediately  preceding  filing.  The  purpose  of 
this  requirement  is  to  permit  the  staff  to 
inunediately  identify  any  changes  made  to 
the  previous  version  of  the  rule  text. 

G.  Where  and  How  To  File 

Nine  copies  of  Form  19b-6  and  all 
applicable  exhibits  must  be  filed  with  the 
Office  of  Market  Supervision.  Division  of 
Market  Regulation,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington  DC  20549-1001.  The  chief 
executive  officer,  general  counsel,  or  other 
officer  or  director  of  the  self-regulatory 
organization  that  exercises  similar  auUiority 
must  manually  sign  at  least  one  copy  of  the 
completed  Form  19b-6.  The  Form  19b-6  also 
may  be  filed  electronically  with  the 
Commission  in  compliance  with  such 
guidelines  as  may  be  published  by  the 
Commission  from  time  to  time.  Please  note 
that  any  information  filed  by  the  SRO 
requesting  confidential  treatment  must  be 
filed  on  paper  with  the  Commission. 

A  registered  clearing  agency  for  which  the 
Commission  is  not  the  appropriate  regulatory 
agency  must  also  file  with  its  appropriate 
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regulatory  agency  three  copies  of  the  Form 
19b-6.  one  of  which  shall  be  manually 
signed,  including  exhibits.  The  Municiptal 
Securities  Rulemaking  Board  must  also  file 
copies  of  the  Form  19b-6.  including  exhibits, 
with  the  Board  of  Governors  of  the  Federal 
[Reserve  System,  the  Comptroller  of  the 
[Currency,  and  the  Federal  Deposit  Insurance 
Corporation. 

Form  19b-6  Certification 

The  chief  executive  officer,  general 
counsel,  or  other  officer  or  director  of  the 
lelf-regulatory  organization  that  exercises 
limilar  authority  must  review  the  Form  19b- 
B  (including  the  Notice  and  all  required 
Bxhibits  (See  General  Instructions)),  complete 
the  following  certification,  and  sign  the 
certification  statement  set  forth  below.  The 
filing  will  not  be  considered  filed  with  the 
Commission  if  the  relevant  items  are  not 
complete.  This  certification  incorporates  all 
statements  made  in  the  Notice. 

Contact  Information:  Provide  the  name(s), 
telephone  number(s)  and  e-mail  address(es) 
of  the  i)erson(s)  on  the  staff  of  the  self- 
regulatory  organization  prepared  to  respond 
to  questions  and  conmients  on  the  proposed 
rule  change: 

Name(s):    

Telephone  number(s):    

E-mail  address(es): 


IP 


The  filing  is  being  submitted  pursuant  to 
the  following  section  of  the  Securities 
Exchange  Act  of  1934  ("Act")  (check 
box(es)). 

D  Section  19(b)(2) 
D  Section  19(b)(3)(A) 
D  Section  19(b)(3)(B) 
19b-6(b)(5)  Rule  Filing 

If  the  proposed  rule  change  is  effecting  a 
minor  change,  or  a  change  substantially  the 
same  as  the  rule  of  another  self-regulatory 
organization  that  has  previously  been  filed 
and  approved,  identify  the  rule  and  explain 
any  differences  between  the  proposed  rule 
change  and  that  rule.  For  the  latter,  give 
particular  attention  to  differences  l)etween 
the  conduct  required  to  comply  with  the 
proposed  rule  change  and  that  required  to 
comply  with  the  previously  approved  rule. 
H  Request  for  Accelerated  Effectiveness 

If  the  SRO  is  requesting  accelerated 
affectiveness  pursuant  to  Section  19(b)(2), 
provide  a  statement  explaining  why  the  self- 
ngulatory  organization  believes  there  is  good 
cause  for  the  Commission  to  accelerate 
Effectiveness. 


[,  [name,  title,  self-regulatory  organization] 
»rtify  that  (please  check  all  applicable  items 
lelow): 

U  The  filing  provides  an  accurate  statement 
of  the  authority  and  statutory  basis  for 
the  proposed  rule  change. 

3  The  filing  does  not  violate,  and  is  fully 
consistent  with,  the  federal  securities 
laws,  including  appropriate  rules  and 
regulations. 

3  The  filing  is  submitted  under  the 

appropriate  subsection  of  Section  19(b) 
and  Rule  19b-6(b]  as  set  forth  in  the 
Notice. 

U  The  Board  of  Directors  or  other  governing 
authority  of  the  self-regulatory 


organization  required  under  its 
constitution,  articles  of  incorporation, 
bylaws,  rules,  or  corresponding 
instruments  has  approved  the  proposed 
rule  change. 
D  The  Notice  provides  a  clear  and  accurate 
statement  of  the  proposed  rule  change's 
impact  on  competition,  including 
whether  the  proposed  rule  change  would 
impose  any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 
D  The  Notice  describes  thoroughly  the 
impact  of  the  proposed  rule  change  on 
various  segments  of  the  self-regulatory 
organization,  including  members, 
member  constituencies,  and  non- 
members. 
D  The  proposed  rule  change  is  not 

inconsistent  with  the  existing  rules  of 
the  self-regulatory  organization,  and  the 
Notice  describes  how  the  proposed  rule 
change  relates  to  these  rules. 
D  If  applicable,  the  Notice  contains  an 
accurate  summary  of  all  comments 
received  (solicited  or  tmsolicited). 
O  The  Notice  contains  the  text  of  the 

proposed  rule  change,  in  the  appropriate 
format  required  by  the  Commission. 
D  If  the  rule  change  is  filed  pursuant  to 
Section  19(b)(3)(A)  of  the  Act. 
appropriate  procedures  are  in  place  for 
the  effective  surveillance  of  activity 
conducted  pursuant  to.  and  enforcement 
of,  the  proposed  rule. 
D  If  a  proposed  rule  change  to  a  trading  rule 
is  filed  pursuant  to  Section  19(b)(3)(A)  of 
the  Act,  the  issuer  is  pre{)ared  to  cease 
applying  the  proposed  trading  rule 
promptly  upon  Commission  abrogation 
of  the  proposed  rule  change,  and  will  not 
continue  to  implement  the  rule  unless 
and  imtil  it  is  approved  by  the 
Commission  pursuant  to  Section  19(b)(2) 
of  the  Exchange  Act. 
D  If  applicable,  the  issuer  has  agreed  to  issue 
the  proposed  new  derivative  products, 
and  that  issuer  has  agreed  to  file  under 
Section  19(b)  any  required  rule  changes 
and  submit  any  necessary  documents  to 
comply  with  the  federal  securities  laws. 
D  The  Notice  is  in  the  format  required  for 

publication  by  the  Federal  Register. 
n  The  Notice  identifies  prior  Commission 
orders  or  releases  impacting  the 
proposed  rule  change. 
I  understand  that  all  statements  made  in 
the  Notice  are  incorporated  by  reference  into 
this  Certification  as  representations  of  [name 
of  self-regulatory  organization]  to  the 
Commission.  In  addition.  I  have  reviewed 
this  Form  19b-6  Certification,  the  Notice, 
and  any  other  applicable  exhibits,  and  certify 
that  they  are  accurate,  complete,  and 
consistent  with  the  federal  securities  laws 
and  other  rules  of  [name  of  the  self-regulatory 
organization]. 

Signature: 

Date:  

(Signature  of  chief  executive  officer,  general 
counsel,  other  officer  or  director)  * 

Form  19b-6  Notice 

Securities  and  Exchange  Commisison 


'  Print  name  and  title. 


(Release  No.  34- ;  File  No.  SR-....) 

Self-Regulatory  Organization;  (Notice  of 
Filing  of  a]  [Notice  of  Filing  and  Immediate 
Effectiveness  of  a]  Proposed  Rule  Change  by 
[Name  of  Self-Regulatory  Organization) 
Relating  to  [brief  description  of  propnised  rule 
change] 

Pxirsuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"),  15 
U.S.C.  788(b)(1),'  and  Rule  19b-6  under  the 
Act,  17  CFR  240.19b-6,  notice  is  hereby 
given  that  on  [date  ^J,  the  [name  of  self- 
regulatory  organization]  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule  change 
described  in  Items  I  and  0  below.  The 
Commission  is  publishing  this  notice  to 
soUcit  comments  on  the  proposed  rule 
change  from  interested  persons. 

Section  19(b)(3)(A)  Filings.  If  the  proposed 
rule  change  is  to  take  effect  pursuant  to 
Section  19(b)(3)(A)  and  Rule  19b-6(b),  the 
following  sentence,  with  appropriate  footnote 
citation,  should  be  included  in  the  first 
paragraph: 

[self-regulatory  organization]  filed  the 
proposal  pursuant  to  Section  19(b)(3KA) 
of  the  Act,'  and  Rule  19b-6(b) 
[applicable  section]  thereunder.*  which 
renders  the  pro[>osal  effective  upon  filing 
with  the  Commission. 
For  proposed  rule  changes  filed  pursuant 

to  Section  19(b)(3)(A)(ii)  and  Rule  19b~ 

6(b)(2),  the  sentence  should  read: 

[self-regulatory  organization]  has 
designated  this  proposal  as  one  establishing 
or  changing  a  due.  fee.  or  other  charge 
imposed  by  [self-regulatory  organization] 
undCT  Section  19(b)(3)(A)(ii)  of  the  Act.^  and 
Rule  19b-6  (b)(2)"  thereunder,  which  renders 
the  proposal  effective  upon  filing  with  the 
Commission. 

L  Self-Regulatory  Organization's  Description 
of  the  Proposed  Rule  Change 

The  [name  of  self-regulatory  organization] 
has  prepared  statements  concerning  the 
purpose  of,  and  basis  for.  the  proposed  rule 
change,  burdens  on  competition,  and 
comments  received  from  members, 
participants,  and  others.  These  statements  are 
set  forth  in  Sections  A.  B,  and  C  below. 
Section  D  below  sets  forth  the  text  of  the 
proposed  rule  change. 

A.  Self-Regulatory  Organization's  Statement 
of  the  Purpose  of  and  Statutory  Basis  for,  the 
Proposed  Rule  Change 

1.  Purpose 

Provide  a  statement  of  the  purpose  of  the 
proposed  rule.  The  statement  must: 

•  Describe  the  text  of  the  proposed  rule 
change  in  a  sufficiently  detailed  and  specific 
manner  as  to  support  a  finding  under  Section 


*  All  cites  should  be  in  footnotes. 

'To  be  completed  by  the  Commission.  This  date 
will  be  the  date  on  which  the  Commission  receive! 
the  proposed  rule  change  filing  if  the  filing 
complies  with  all  requirements  of  this  Form  19b- 
6.  See  General  Instructions. 

J 15  U.S.C.  78s(b)(3)(A). 

*  Include  cite. 
S15U.S.C.  78sa))(3)(A)(u). 

*  17  CFR  240.19l>-6(bH2). 
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19(b)  of  the  Act  that  the  proposed  rule 
change  is  consistent  with  the  requirements  of 
the  Act  and  the  rules  and  regulations 
thereunder  applicable  to  the  self-regulatory 
organization; 

•  Describe  the  reasons  for  adopting  the 
proposed  rule  change,  any  problems  the 
proposed  rule  change  is  intended  to  address, 
the  manner  in  which  the  proposed  rule 
change  will  resolve  those  problems,  the 
manner  in  which  the  proposed  rule  change 
will  affect  various  persons  (e.g.,  brokers, 
dealers,  issuers,  and  investors),  and  any 
significant  problems  known  to  the  self- 
regulatory  organization  that  persons  affected 
are  likely  to  have  in  complying  with  the 
proposed  rule  change: 

•  Describe  how  the  proposed  rule  change 
relates  to  existing  rvles  of  the  self-regulatory 
organization; 

•  Describe  how  the  proposed  rule  change 
relates  to  any  applicable  provisions  of  the 
federal  securities  laws  and  the  rules  and 
regulations  thereunder; 

•  Identify  rules  of  the  self-regulatory 
organization  and  provisions  of  the  federal 
securities  laws  that  the  self-regulatory 
organization  reasonably  expects  the 
proposed  rule  change  to  affect  and  describe 
the  anticipated  effect  of  the  proposed  rule 
change  on  each  applicable  provision  of  the 
federal  securities  laws  and  applicable  rules 
of  the  self- regulatory  organization; 

•  Set  forth  the  file  numbers,  release 
numbers,  the  Federal  Register  cites  and  other 
identifying  information  for  prior  filings 
relating  to  the  affected  rule  and  disclose  any 
prior  Commission  order  or  release  impacting 
the  proposed  rule  change;  and 

•  In  the  case  of  a  registered  clearing 
agency,  also  explain  how  the  proposed  rule 
change  will  be  implemented  consistently  with 
the  safeguarding  of  securities  and  funds  in  its 
custody  or  control  or  for  which  is  it  is 
responsible. 

2.  SUtutory  Basis 

Provide  a  statement  of  the  proftosed  rule 
change's  basis  under  the  Act  and  the  niles 
and  regulations  under  the  Act  applicable  to 
the  self-regulatory  organization.  This 
statement  must: 

•  Explain  why  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the  Act 
and  the  rules  and  regulations  under  the  Act 
applicable  to  the  self-regulatory  organization; 

•  Reference  and  cite  the  specific  section(s) 
of  the  Act  and  the  rules;  and 

•  Respond  specifically  to  all  significant 
arguments,  raised  by  commenters  or  known 
to  the  self-regulatory  organization,  that  the 
proposed  rule  change  is  inconsistent  with 
those  requirements. 

B.  Self-Regulatory  Organization's  Statement 
on  Burden  on  Competition 

The  information  required  by  this  section 
must  be  sufficiently  detailed  and  specific  to 
support  the  premise  that  the  proposed  rule 
change  does  not  impose  any  unnecessary  or 
inappropriate  burden  on  competition.  In 
responding  to  this  section,  the  self-regulatory 
organization  must: 

•  State  whether  the  proposed  rule  change 
will  impose  or  relieve  any  burden  on,  or 
promote,  competition: 


•  Specify  the  particular  categories  of 
persons  and  kinds  of  businesses  that  will  be 
burdened  and  the  ways  in  which  the 
proposed  rule  change  will  affect  them; 

•  Set  forth  and  respond  in  detail  to  written 
comments  addressing  significant  impacts  or 
burdens  on  competition;  and 

•  Explain  why  any  burden  on  competition 
is  necessary  or  appropriate  in  furtherance  of 
the  purposes  of  the  Act;  or,  if  the  self- 
regulatory  organization  does  not  believe  that 
the  burden  on  competition  is  significant, 
explain  why. 

C.  Self-Regulatory  Organization's  Statement 
on  (Comments  on  the  Proposed  Rule  Change 
Received  From  Members,  Participants,  or 
Others 

State  whether  or  not  comments  were 
solicited  or  received.  Summarize  all 
comments  received  (solicited  or  unsolicited) 
and  respond  in  detail  to  any  significant 
issues  raised  about  the  proposed  rule  change. 

If  an  issue  is  summarized  and  responded 
to  in  detail  elsewhere  in  this  notice,  that 
response  need  not  be  duplicated  if  an 
appropriate  cross-reference  is  made  to  the 
place  where  the  response  can  be  found. 

D.  Text  of  the  Proposed  Rule  Change 

Insert  text  of  the  proposed  rule  change, 
with  deletions  in  brackets  and  additions 
underlined.  If  the  self-regulatory  organization 
is  amending  only  part  of  the  text  of  a  lengthy 
rule,  it  may  file  only  those  portions  of  the 
text  being  amended  if  the  filing  is  clearly 
understandable  on  its  face. 

n.  Date  of  Efifectiveness  of  the  Proposed  Rule 
Change  and  Timing  for  Conuniarion  Action 

Section  19(b)(2)  Rule  Filing:  If  the 
proposed  rule  change  is  to  be  considered  by 
the  Commission  pursuant  to  section  19(b)(2), 
the  following  paragraph  should  be  used: 

Within  35  days  of  the  date  of  publication 
of  this  notice  in  the  Federal  Re^ster  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90  days  of 
publication  if  it  finds  a  longer  period  to  be 
appropriate  and  publishes  its  reasons  for  the 
finding  or  (ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission  will: 

A.  By  order  approve  the  proposed  rule 
change  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change  should  be 
disapproved. 

Section  19(b)(3)(A)  Filing.  If  the  proposed 
rule  change  is  to  take,  or  to  be  put  into,  effect 
pursuant  to  section  19(b)(3)(A)  and  Rule  19b- 
6(b),  the  following  paragraph  should  be  used: 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section 
19(b)(3)(A)(insert  appropriate  subparagraph) 
of  the  Act  and  Rule  19b-6(b)[insert 
appropriate  subparagraph)  under  the  Act.  At 
any  time  within  60  days  of  the  date  of  the 
filing  of  the  proposed  rule  change,  the 
Conmiission  may  summarily  abrogate  the 
rule  change  if  the  Commission  believes  that 
abrogation  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of  the 
purposes  of  the  Act.  The  Commission  shall 
make  no  determination  of  a  proposed  rule 
change's  impact  on  competition,  efficiency, 
or  capital  formation  for  purposes  of  section 


3(0  of  the  Act  (15  U.S.C.  78c(0)  where  the 
proposed  rtile  change  takes  effect  upon  filing 
pursuant  to  paragraph  (b)  of  Rule  19b-6 
under  the  Act,  and  no  inference  of  such  a 
finding  shall  be  made  therefrom. 

In  addition,  the  self-regulatory  organization 
must  designate  whether  the  proposed  rule 
change: 

(i)  Is  a  stated  policy,  practice,  or 
interpretation  with  respect  to  the  meaning, 
administration,  or  enforcement  of  an  existing 
rule; 

(ii)  Establishes  or  changes  a  due,  fee,  or 
other  charge; 

(iii)  Is  concerned  solely  with 
administration  of  the  self-regulatory 
organization; 

(iv)  Effects  a  change  in  an  existing  service 
of  a  registered  clearing  agency  that  (A)  does 
not  adversely  affect  the  safeguarding  of 
securities  or  funds  in  the  custody  or  control 
of  the  clearing  agency  or  for  which  it  is 
responsible,  and  (B)  does  not  significantly 
affect  the  respective  rights  or  obligations  of 
the  clearing  agency  or  persons  using  the 
service; 

(v)  Effects  a  minor  change,  or  a  change 
substantially  the  same  as  \he  rule  of  another 
self-regulatory  organization  that  has 
previously  been  filed  and  approved  pursuant 
to  section  19(b)(2)  of  the  Act,  and  (A)  does 
not  significantly  affect  the  protection  of 
investors  or  the  public  interest;  (B)  does  not 
impose  any  significant  burden  on 
competition;  (C)  does  not  unfairly 
discriminate  between  customers,  issuers,  and 
brokers  or  dealers;  and  (D)  does  not  relate  to 
a  trading  rule;  or 

(vi)  Establishes  or  changes  a  trading  rule, 
other  than  a  trading  rule  that  would  make 
fundamental  structural  changes  to  the 
market,  and  that  significantly  affects  the 
protection  of  investors  or  the  public  interest 
or  imposes  a  significant  burden  on 
competition;  provided  that  the  self-regulatory 
organization  certifies  that  it  has  established 
procedures  for  the  effective  surveillance  of 
activity  conducted  pursuant  to,  and  for 
enforcement  of,  such  trading  rule. 

SecUon  19(b)(3)(B)  Filing.  If  the  proposed 
rule  change  is  to  take,  or  to  be  put  into,  effect 
pursuant  to  section  19(b)(3)(B)  and  Rule  19b- 
6(b),  the  following  paragraph  should  be  used; 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)(B)  of 
the  Act.  At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate  the 
rule  change  if  the  Commission  believes  that 
abrogation  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

In  addition,  the  self-regulatory  organization 
must  set  forth  the  basis  upon  which  the 
Commission  should,  in  the  view  of  the  self- 
regulatory  organization,  determine  that  the 
protection  of  investors,  the  maintenance  of 
fair  and  orderly  markets,  or  the  safeguarding 
of  securities  and  funds  requires  the  proposed 
rule  change  to  be  put  into  effect  summarily  ■ 
by  the  Commission. 

Note:  The  Commission  has  the  power 
under  section  19(b)(3)  of  the  Act  to  abrogate 
summarily  within  60  days  of  its  filing  any 
proposed  rule  change  that  has  taken  effect 


Federal  Register /Vol.  66,  No.  24 /Monday,  February  5.  2001  /  Proposed  Rules  8925 


upon  filing  pursuant  to  section  19(b)(3)(A)  of 
the  Act  or  was  put  into  effect  summarily  by 
the  Commission  pursuant  to  section 
19(b)(3)(B]  of  the  Act.  In  exercising  its 
summary  power  under  section  19(b)(3)(B), 
the  Commission  is  required  to  make  one  of 
the  findings  described  above  but  may  not 
have  a  full  opportunity  to  make  a 
determination  that  the  proposed  rule  change 
otherwise  is  consistent  with  the  requirements 
of  the  Act  and  the  rule  and  regulations 
thereunder.  The  Commission  will  generally 
exercise  its  summary  power  under  section 
19(b)(3)(B)  only  if  tSe  proposed  rule  change 
is  promptly  filed  for  consideration  under 
section  19(b)(2)  of  the  Act.  A  summary  order 
under  section  19(b)(3)(B)  will  be  effective 
only  imtil  the  Commission  (i)  approves  the 
proposed  rule  change  pursuant  to  section 
19(b)(2)  of  the  Act,  (ii)  institutes  proceedings 
pursuant  to  section  19(b)(2)(B)  of  the  Act  to 
determine  whether  to  disapprove  the 
proposed  rule  change,  or  (iii)  disapproves  the 
proposed  rule  change  pursuant  to  section 
19(b)(2)(B)  of  the  Act. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to  submit 
written  data,  views  and  arguments 
concerning  the  foregoing,  including  whether 
the  proposed  rule  change  is  consistent  with 
the  Act.  Persons  making  written  submissions 
should  file  nine  copies  of  the  submission 
with  the  Secretary,  Securities  and  Exhange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549-1001.  Comments  also 
may  be  submitted  electronically  to  the 
following  e-mail  address:  rule- 
comments@sec.gov.  Copies  of  the 
submission,  all  subsequent  amendments,  all 
written  statements  with  respect  to  the 
proposed  rule  change  that  are  filed  with  the 
Commission,  and  all  written  communications 
relating  to  the  proposed  rule  change  between 
the  Commission  and  any  person,  other  than 
those  that  may  be  withlield  fit>m  the  public 
in  accordance  with  the  provisions  of  5  U.S.C. 
552,  will  be  available  for  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room.  Copies  of  these  filings  will 
also  be  available  for  inspection  and  copying 
at  the  principal  office  of  the  [name  of  self- 
regulatory  organization].  Electronically 
submitted  comments  will  be  posted  on  the 
Commission's  Internet  website  (http:// 
www.sec.gov).  All  submissions  should  refer 
to  File  No.  [insert  file  number]  and  should  be 
submitted  by  February  26,  2001. 

This  Notice  was  prepared  by  the  [insert 
name  of  self-regulatory  organization.]  The 
Commission  has  not  reviewed  the  substance 
of  the  proposed  rule  change  prior  to 
publication. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority  (17  CFR  20O.30-3(a)(12)). 
[Insert  name  of  Secretary], 
Secretary. 

CFR  Doc.  01-2731  Filed  2-2-01;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Fireanns 

27  CFR  Part  9 

[Notice  No.  910] 

RIN  1512-AA07 

Realignment  of  the  Alexander  Valley 
and  Dry  Creek  Valley  VKIcultural  Areas 
(2000R-298P) 

AGENCY:  Bureau  of  Alcohol,  Tobacco 

and  Firearms  (ATF),  Department  of  the 

Treasury 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Bureau  of  Alcohol, 
Tobacco  and  Firearms  (ATE)  has 
received  a  petition  proposing  the 
revision  and  realignment  of  a  boundary 
line  between  the  Alexander  Valley  (27 
CFR  9.53)  and  the  Dry  Creek  Valley  (27 
CFR  9.64)  viticidtural  areas,  located  in 
northern  Sonoma  Cotmty,  California. 
The  petition  proposes  realigning 
approximately  410  acres,  of  which  50 
acres  are  planted  with  grapes,  from  the 
Dry  Creek  Valley  area  to  the  Alexander 
Valley  area. 

DATES:  Written  comments  must  be 
received  by  April  6,  2001. 
ADDRESSES:  Send  written  comments  to: 
Chief,  Regulations  Division,  Bureau  of 
Alcohol,  Tobacco  and  Fireanns,  PO  Box 
50221,  Washington,  DC  20091-0221 
(Attn:  Notice  No.  910).  Copies  of  the 
petition,  the  proposed  regulations,  the 
appropriate  maps,  and  any  written 
comments  received  will  be  available  for 
public  inspection  during  normal 
business  hours  at  the  ATF  Reading 
Room,  Office  of  Public  Affairs  and 
Disclosure,  room  6480,  650 
Massachusetts  Avenue,  NW, 
Washington,  DC  20226.  Submit  e-mail 
comments  to:  nprm@atfhq.atf.treas.gov. 
E-mail  comments  must  contain  your 
name,  mailing  address,  and  e-mail 
address.  They  must  also  reference  this 
notice  number  and  be  legible  when 
printed  cm  not  more  than  three  pages 
SVa"  X  11"  in  size.  We  will  treat  e-mail 
as  originals  and  we  will  not 
acknowledge  receipt  of  e-mail.  See 
Public  Participation  section  of  this 
notice  for  alternative  means  of 
commenting. 

FOR  FURTHER  INFORMATION  CONTACT:  N.A. 

Sutton,  Specialist,  Regulations  Division 

(San  Francisco,  CA),  Bureau  of  Alcohol, 

Tobacco  and  Firearms,  221  Main  Street, 

llUi  Floor,  San  Francisco,  CA  (415) 

744-7011. 

SUPPl£MENTARY  INFORMATION: 


Background 

With  the  issuance  of  T.D.  ATF-187  on 
October  24,  1984,  and  T.D.  ATF-129  on 
April  15, 1983,  ATF  fonnalized, 
respectively,  the  establishment  of  the 
Alexander  Valley  and  Dry  Creek  Valley 
viticultiu^  areas  in  Sonoma  County, 
CA.  The  Alexander  Valley  viticidtural 
area,  T.D.-187,  has  been  amended  by 
T.D.  ATF-233,  August  26, 1986,  T.D. 
ATF-272,  May  13,  1988,  and  T.D.  ATF- 
300,  August  9,  1990. 

Petition 

The  Bureau  of  Alcohol,  Tobacco  and 
Firearms  (ATF)  has  received  a  petition 
from  E.  &  J.  Gallo  Winery  proposing  the 
revision  and  realignment  of  a  congruent 
boimdary  line  between  the  Alexander 
Valley  and  the  Dry  Creek  Valley 
viticultural  areas,  located  in  northern 
Sonoma  County,  California.  The  petition 
proposes  realigning  approximately  410 
acres  from  the  Dry  Creek  Valley  area  to 
the  Alexander  Valley  area.  The  original 
petitions  incorporated  U.S.G.S.  mapping 
section  lines  to  defrne  the  boimdary  in 
this  area.  The  petitioner  uses  geographic 
and  climatic  features  to  define  the 
proposed  line  between  these  two  areas. 

Proposed  Amendment  to  Boundaries 

The  petitioner  believes  that  a  small 
section  of  the  boundary  between  the 
established  Alexander  Valley 
viticultural  area,  27  CFR  9.53,  and  Dry 
Creek  Valley  viticultural  area,  27  CFR 
9.64,  should  be  modified.  The  petition 
states  this  boundary  portion  currenUy 
ignores  distinctive  geographic  features,    . 
climatic  differences  and  divides  several 
vineyards. 

The  original  boundary  line  in  sections 
4and5ofT.10N.,R.10W.  of  the 
U.S.G.S.  map,  Geyserville  Quadrangle  of 
1955,  was  defined  primarily  by  the 
mapping  section  lines.  According  to  the 
petitioner,  at  the  time  this  boimdary  line 
was  petitioned  and  approved,  in  1983 
for  Dry  Creek  Valley  and  1984  for 
Alexander  Valley,  there  were  no 
vineyards  along  this  boundary  section. 

The  petitioner  provides  a  U.S.G.S. 
topographic  map  as  evidence  of  a 
significant  ridgeline  along  the  proposed 
boundary  line.  This  ridgeline  is  a 
watershed  dividing  point  between  the 
Dry  Creek  Valley  and  Alexander  Valley 
viticultural  areas.  CurrenUy  both  the 
Dutcher  Creek  and  Gill  Creek 
watersheds  are  in  the  Dry  Creek  Valley 
area  but  drain  into  different  viticultuial 
areas.  The  Gill  Creek  watershed,  to  the 
east  of  the  ridgeline,  drains  east  and 
crosses  the  boimdary  line  into  the 
Alexander  Valley  area.  The  Dutcher 
Creek  Planning  Watershed,  to  the  west 
of  the  ridgeline,  drains  into  Dry  Creek, 
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staying  in  the  Dry  Creek  Valley  area. 
The  proposed  realignment  would  put 
the  Gill  Creek  watershed  into  the 
Alexander  Valley  area,  where  it  drains, 
and  would  keep  the  Dutcher  Creek 
watershed  within  the  Dry  Creek  Valley 
area. 

The  petitioner  has  provided  a  chart  of 
growing  degree  days  for  five  vineyards 
in  the  Dry  Creek  Valley  and  Alexander 
Valley  areas.  This  chart  indicates  the 
Dry  Creek  Valley  area  is  generally  cooler 
than  sites  in  the  Alexander  Valley  area. 
The  climate  of  the  proposed  realignment 
area  more  closely  reflects  the  warmer 
Alexander  Valley  than  the  cooler  Dry 
Creek  Valley. 

Prc^toMd  Boundary  ReaUgnment 

The  Alexander  Valley  and  Dry  Creek 
Valley  viticidtural  areas  are  located  in 
northern  Sonoma  County,  California. 
The  proposed  realignment  involves 
changing  410  acres,  of  which  50  acres 
are  planted  with  grapes,  from  the  Dry 
Creek  Valley  to  the  Alexander  VaUey 
viticultural  area  designation.  The  USGS 
map  used  for  the  proposed  boundary 
realignment  of  the  Alexander  Valley  and 
Dry  Creek  Valley  areas  is  the  Geyserville 
Quadrangle,  CaUfomia — Sonoma  Co., 
7.5  Minute  Series,  edition  of  1955. 

PaUk  Paitidpation— Written 
lis 


ATE  requests  comments  from  all 
interested  persons.  Comments  received 
on  or  before  the  closing  date  will  be 
carefully  considered.  Comments 
received  after  that  date  will  be  given  the 
same  consideration  if  it  is  practical  to 
do  so.  However,  assurance  of 
consideration  can  only  be  given  to 
comments  received  on  or  before  the 
closing  date. 

ATF  will  not  recognize  any  submitted 
material  as  confidential  and  comments 
may  be  disclosed  to  the  public.  Any 
material  that  the  commenter  considers 
to  be  confidential  or  inappropriate  for 
disclosure  to  the  public  shoiild  not  be 
included  in  the  comments.  The  name  of 
the  person  submitting  a  comment  is  not 
exempt  frtim  disclosure. 

Comments  may  be  submitted  by 
facsimile  transmission  to  (202)  927- 
8602,  provided  the  comments:  (1)  Are 
legible;  (2)  are  8  »/i'  x  11'  in  size,  (3) 
contain  a  written  signatiire,  and  (4)  are 
three  pages  or  less  in  length.  This 
limitation  is  necessary  to  assure 
reasonable  access  to  the  equipment. 
Comments  sent  by  FAX  in  excess  of 
three  pages  will  not  be  accepted. 
Receipt  of  FAX  transmittals  will  not  be 
acknowledged.  Facsimile  transmitted 
comments  will  be  treated  as  originals. 

Any  person  who  desires  an 
opportimity  to  comment  orally  at  a 


public  hearing  on  the  proposed 
regulation  should  submit  his  or  her 
request,  in  writing,  to  the  Director 
within  the  60-day  conunent  period.  The 
Director,  however,  reserves  the  right  to 
determine,  in  light  of  all  circumstances, 
whether  a  public  hearing  will  be  held. 

Papoivork  Redaction  Act 

The  provisions  of  the  Papwwork 
Reduction  Act  of  1995,  44  U.S.C. 
Chapter  35,  and  its  implementing 
regidations,  5  CFR  part  1320,  do  not 
apply  to  this  notice  because  no 
requirement  to  collect  information  is 
proposed. 

Regulatory  Flexibility  Act 

It  is  hereby  certified  that  this 
proposed  regulation  will  not  have  a 
significant  impact  on  a  substantial 
niunber  of  small  entities.  The 
establishment  of  a  viticultural  area  is 
neither  an  endorsement  nor  approval  by 
ATF  of  the  quality  of  wine  produced  in 
the  area,  but  rather  an  identification  of 
an  area  that  is  distinct  from  siuroimding 
areas.  ATF  believes  that  the 
establishment  of  viticultural  areas 
merely  allows  wineries  to  man 
accurately  describe  the  origin  of  their 
wines  to  consxmiers,  and  helps 
consumers  identify  the  wines  they 
purchase.  Thus,  any  benefit  derived 
from  the  use  of  a  viticidtural  area  name 
is  the  result  of  the  proprietor's  own 
efiorts  and  consumer  acceptance  of 
wines  from  that  area. 

hk>  new  requirements  are  proposed. 
Accordingly,  a  regulatory  flexibility 
analysis  is  not  required. 

Executive  Order  12866 

It  has  been  determined  that  this 
proposed  regulation  is  not  a  significant 
regiUatory  action  as  defined  by 
Executive  Order  12866.  Accordingly, 
this  proposal  is  not  subject  to  the 
analysis  required  by  this  Executive 
Order. 

Drafting  Information 

The  principal  author  of  this  document 
is  N.  A.  Sutton,  Regulations  Division 
(San  Francisco),  Bureau  of  Alcohol, 
Tobacco,  and  Firearms. 

List  of  Subjects  in  27  CFR  Part  9 

Administrative  practices  and 
procedures,  Consumer  protection, 
Viticultiual  areas,  and  Wine 

Authority  and  Issuance 

Tide  27,  Code  of  Federal  Regidations, 
part  9,  American  Viticultural  Areas,  is 
proposed  to  be  amended  as  follows: 


PART  9— AMERICAN  VmCULTURAL 
AREAS 

Paragraph  1.  The  authority  citation 
for  Part  9  continues  to  read  as  follows: 

Authority:  27  U.S.C.  205. 

Par.  2.  Section  9.53  is  amended  by 
revising  paragraph  (c)(6),  removing 
paragraph  (c)(7),  and  redesignating 
paragraphs  (c)(8)  through  (c)(44)  as 
(c)(7)  tluough  (c)(43)  to  read  as  follows: 

§9.53    Alwcandw  VaOaiu 

*  •        *        *        • 

(a)  Boundaries.  *  *  • 

(6)  Then  southeasterly  in  a  straight 
line  approximately  11,000  feet  (closely 
following  the  ridge  line)  to  the 
northwest  comer  of  Section  10,  T.  10  N., 
RlO  W.  on  the  Geyserville  Quadrangle 
map; 

*  *        •        •        • 

Par.  3.  Section  9.64  is  amended  by 
revising  paragraphs  (c)  introductory  text 
and  (c)(1)  to  read  as  follows: 

f9.64    Dry  Creak  Valley 

*  •        •        *        • 

(c)  Boundaries.  The  Dry  Creek  Valley 
viticultural  area  is  located  in  north 
central  Sonoma  Coimty,  CaUfomia. 
From  the  beginning  point  lying  at  the 
intersection  of  latitude  line  38  degrees 
45  minutes  and  the  northwest  comer  of 
Section  5,  T.  10  N.,  R.  10  W.  on  the 
"Geyserville  Quadrangle"  map,  the 
boundary  runs — 

(1)  Southeasterly  in  a  straight  line 
approximately  11,000  feet  (closely 
fbUovnng  the  ridge  line)  to  the  northeast 
comer  of  Section  9,  T.  10  N.,  R  10  W.; 


Signed:  January  29,  2001. 
Bndley  A.  Buckles, 
Director 

(FR  Doc.  01-2962  Filed  2-2-01;  8:45  am] 
aauNG  cooe  4ti(»-si-p 


CHEMICAL  SAFETY  AND  HAZARD 
INVESnOATION  BOARD 

40  CFR  Part  1610 

Attorney  Misconduct,  SoquMtratlon  of 
WttnoMM,  and  Exduaion  of  Counsel 

AGENCY:  Chemical  Safety  and  Hazard 
Investigation  Board. 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  sets  forth  new 
proposed  regulations  of  the  Chemical 
Safety  and  Hazard  Investigation  Board 
("CSB")  concerning  sanctions  for 
repeated  attorney  misconduct,  and  the 
sequestration  of  witnesses  and 
exclusion  of  counsel  in  depositions 
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conducted  under  subpoena  in  CSB 
investigations. 

DATES:  Submit  comments  on  or,  before 
March  7,  2001. 

ADDRESSES:  Address  all  comments 
concerning  this  proposed  rule  to 
Raymond  C.  Porfiri,  Chemical  Safety 
and  Hazard  Investigation  Board,  2175  K 
Street,  NW.,  4th  Floor,  Washington,  DC 
20037. 

FOR  FURTHER  INFORMATION  CONTACT: 
Raymond  C.  Porfiri  (202)  261-7600. 
SUPPLEMENTARY  INFORMATION:  The 
Chemical  Safety  and  Hazard 
Investigation  Board  ("CSB"  or  "Board") 
is  mandated  by  law  to  "Investigate  (or 
cause  to  be  investigated),  determine  and 
report  to  the  public  in  writing  the  fricts, 
conditions,  and  cinnunstances  and  the 
cause  or  probable  cause  of  any 
accidental  release  (within  its 
jurisdiction)  residting  in  a  fatality, 
serious  injury  or  substantial  property 
damages."  42  U.S.C.  7412(r)(6)(C)(i). 
The  Board  has  developed  practices  and 
procedures  concerning  witness 
representation  in  CSB  investigations  at 
40  CFR  1610.1  (66  FR  1050,  Jan.  5, 
2001). 

These  proposed  rules  ampUfy  those 
ndes.  Because  they  provide  for  the 
possibility  of  suspension  of  attorneys 
from  practice  before  the  Board  in  certain 
circumstances,  the  Board  has 
determined  that  the  rules  and  the 
procedures  therein  should  be  published 
for  comment  as  proposed  rules. 

New  §  1610.2  provides  for  sanctions 
against  attorneys  who  are  involved  in 
repeated  acts  of  misconduct  and  for 
hearing  procedures  for  issuing 
suspensions  from  practice  before  the 
Board. 

New  §  1610.3  provides  for  the 
sequestration  of  witnesses  in 
investigative  proceedings  and  for  the 
exclusion  of  attorneys  representing 
multiple  witnesses  in  investigations 
from  witness  depositions  where  the 
person  conducting  the  deposition,  after 
consultation  with  the  Office  of  General 
Counsel,  determines  that  the  CSB  has 
concrete  evidence  that  the  presence  of 
such  attorney  would  obstruct  or  impede 
the  investigation.  This  "concrete 
evidence"  standard  meets  the  test  set 
forth  by  the  court  in  Professional 
Reactor  Operator  Society  v.  Nuclear 
Regulatory  Commission,  939  F.2d  1047 
(DC.  Qr  1991).  See  also  SEC  v.  Csapo, 
533  F.2d  7  (D.C.  Cir.  1976). 

Regulatory  Flexibility  Act 

The  Board,  in  accordance  with  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b),  has  reviewed  this  proposed 
regiUation  and  certifies  that  it  will  not 


have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  proposed  rule  will  not  result  in 
the  expenditure  by  State,  local,  and 
tribal  govenunents,  in  the  aggregate,  or 
by  the  private  sector,  of  $100,000,000  or 
more  in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  imder  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995,  Pub.  L.  104-4,  109  Stat.  48. 

Dated:  January  26,  2001. 
Christopher  W.  Warner, 

General  Counsel. 

List  of  Subjects  in  40  CFR  Part  1610 

Administrative  practice  and 
procedure;  Investigations. 

For  the  reasons  set  forth  in  the 
preamble,  the  Chemical  Safety  and 
Hazard  Investigation  Board  proposes  to 
amend  40  CFR  part  1610  as  follows: 

PART  1610— ADMINISTRATIVE 
INVESTIGATIONS 

1.  The  authority  citation  for  part  1610 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7412(r}(6)(C)(i), 
7412(r)(6)(L).  7412(r)(6)(N). 

2.  Add  §§  1610.2  and  1610.3  to  read 
as  follows: 

§  1 61 0.2    Repeated  attorney  misconduct, 
sanctions,  hearings. 

(a)  If  an  attorney  who  has  been 
sanctioned  by  the  Board  for  disorderly, 
dilatory,  obstructionist,  or 
conttunacious  conduct,  or 
contemptuous  language  in  the  course  of 
a  deposition  under  §  1610.1(a)(5)  is 
sanctioned  again  by  the  Board  in  a 
subsequent  deposition  or  investigation, 
the  Board,  after  offering  the  attorney  an 
opportunity  to  be  heard,  may 
reprimand,  censure  the  attorney,  or 
suspend  the  attorney  from  further 
practice  before  the  Board  for  such 
period  of  time  as  the  Board  deems 
advisable. 

(b)  A  reprimand  or  a  censure  shall  be 
ordered  with  grounds  stated  on  the 
record  of  the  proceeding.  A  suspension 
shall  be  in  writing,  shall  state  the 
grounds  on  which  it  is  based,  and  shall 
advise  the  person  suspended  erf  the  right 
to  appeal. 

(c)  An  attorney  suspended  piu^uant  to 
this«ection  may  within  ten  (10)  days 
after  issuance  of  the  order  file  an  appeal 
with  the  Board.  The  appeal  shall  be  in 
writing  and  state  concisely,  with 
supporting  argument,  why  the  appellant 
believes  the  order  was  erroneous,  either 


as  a  matter  of  fact  or  law.  If  necessary 
for  a  full  and  fair  consideration  of  the 
facts,  the  Board  as  a  whole  may  conduct 
further  evidentiary  hearings,  or  may 
refer  the  matter  to  another  presiding 
officer  for  development  of  a  record. 
Such  presiding  officer  may  be  an 
attorney  who  is  a  Member  of  the  Board 
or  is  employed  in  the  Office  of  General 
Counsel,  or  an  administrative  law  judge 
detailed  &t)m  another  agency  pursuant 
to  5  U.S.C.  3344.  If  the  Board  refers  the 
matter  to  a  presiding  officer,  unless  the 
Board  provides  specific  directions  to  the 
presidhig  officer,  that  officer  shall 
determine  the  procedure  to  be  followed  . 
and  who  shall  present  evidence,  subject 
to  applicable  provisions  of  law.  Such 
hearing  shall  commence  as  soon  as 
possible.  If  no  appeal  is  taken  of  a 
suspension,  or,  if  the  suspension  is 
upheld  at  the  conclusion  of  the  appeal, 
the  presiding  officer,  or  the  Board,  as 
appropriate,  shall  notify  the  state  bar(8) 
to  which  the  attorney  is  admitted.  Such 
notification  shall  include  copies  of  the 
order  of  suspension,  and,  if  an  appeal 
was  taken,  briefs  of  the  parties,  and  the 
decision  of  the  Board. 

§  1 61 0.3    Sequestration  of  witnesses  and 
exclusion  of  counsel. 

(a)  All  witnesses  compelled  by 
subpoena  to  submit  to  CSB  depositions 
shall  be  sequestered  unless  the  official 
conducting  the  depositions  permits 
otherwise. 

(b)  Any  witness  compelled  by 
subpoena  to  appear  at  a  deposition 
during  a  CSB  investigation  may  be 
accompanied,  represented,  and  advised 
by  an  attorney  in  good  standing  of  his 
or  her  choice,  piusuant  to  §  1610.1. 
However,  when  the  CSB  official 
conducting  the  investigation 
determines,  after  consultation  with  the 
Office  of  General  Counsel,  that  the  CSB 
has  concrete  evidence  that  the  presence 
of  an  attorney  representing  multiple 
interests  would  obstruct  and  impede  the 
investigation  or  inspection,  the  CSB 
official  may  prohibit  that  counsel  from 
being  present  during  the  deposition. 

(c)  The  deposing  official  is  to  provide 
a  witness  whose  counsel  has  been 
excluded  under  paragraph  fb)  of  this 
section,  and  the  witness'  counsel,  a 
written  statement  of  the  reasons 
supporting  the  decision  to  exclude.  This 
statement,  which  must  be  provided  no 
later  than  five  working  days  after 
exclusion,  must  explain  the  basis  for  the 
counsel's  exclusion.  This  statement 
must  also  advise  the  witness  of  the 
witness'  right  to  appeal  the  exclusion 
decision  and  obtain  an  automatic  stay  of 
the  effectiveness  of  the  subpoena  by 
filing  a  motion  to  quash  the  subpoena 
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with  the  Board  within  five  days  of 
receipt  of  this  written  statement. 

(d)  Within  five  days  after  receipt  of 
the  written  notification  required  in 
paragraph  (c)  of  this  section,  a  witness 
whose  counsel  has  been  excluded  may 
appeal  the  exclusion  decision  by  filing 
a  motion  to  quash  the  subpoena  with 
the  Board.  The  filing  of  the  motion  to 
quash  will  stay  the  effectiveness  of  the 


subpoena  pending  the  Board's  decision 
on  the  motion. 

(e)  If  a  Mdtness'  counsel  is  excluded 
under  paragraph  (b)  of  this  section,  the 
deposition  may,  at  the  witness'  request, 
either  proceed  without  counsel  or  be 
delayed  for  a  reasonable  period  of  time 
to  permit  the  retention  of  new  counsel. 
The  deposition  may  also  be  rescheduled 
to  a  subsequent  date  established  by  the 


CSB,  although  the  deposition  shall  not 
be  rescheduled  by  the  CSB  to  a  date  that 
precedes  the  expiration  of  the  time 
provided  in  paragraph  (d)  of  this  section 
for  appeal  of  the  exclusion  of  counsel, 
imless  the  witness  consents  to  an  earlier 
date. 
(FR  Doc.  01-2902  Filed  2-2-01;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Availability  of  Proposed  Changes  to 
Conservation  Practice  Standards,  Field 
Office  Technical  Guide,  North  Carolina 

AGENCY:  Natural  Resources 
Conservation  Service,  USDA. 

ACTION:  Notice  of  Availability  of 
proposed  changes  to  conservation 
practice  standards  in  Section  FV  of  the 
Field  Office  Technical  Guide  (FOTG)  of 
NRCS  in  North  Carolina  for  review  and 
comment. 

summary:  It  is  the  intention  of  NRCS  in 

North  Carolina  to  issue  revised 

conservation  practice  standards  in 

Section  IV  of  the  FOTG  for  the  following 

practices: 

Animal  Mortality  Freezer  (774) 

Closiu*  of  Abandoned  Waste  Facility 

(360) 
Conservation  Crop  Rotation  (328) 
Contour  Farming  (330) 
Cover  and  Green  Manure  Crop  (340) 
Cross-Slope  Farming  (Interim)  (733) 
Grassed  Waterway  (412) 
Incinerator  (769) 
Irrigation  System,  Trickle  (441) 
Long  Term  No-Till  (778) 
Pond  Sealing  and  Lining,  Flexible 

Membrane  (521-A) 
Shallow  Water  Management  for  Wildlife 

(646) 
Waste  Storage  Facility  (313) 
Well  (642) 
Wetland  Restoration  (657) 

DATES:  Conunents  on  this  notice  must  be 
received  on  or  before  March  7,  2001. 

ADDRESSES:  All  comments  concerning 
the  proposed  conservation  practice 
standards  changes  should  be  addressed 
to:  Mary  Combs,  State  Conservationist, 
NRCS,  4405  Bland  Road,  Suite  205, ' 
Raleigh,  North  Carolina  27609.  Copies 
of  these  standards  will  be  made 
available  upon  written  request. 


Dated:  January  26,  2001. 
Lane  C.  Price, 

Assistant  State  Conservationist  for  Programs, 
Natural  Resources  Conservation  Service, 
Raleigh,  North  Carolina  27609. 
[FR  Doc.  01-2976  Filed  2-2-01;  8:45  am] 

BILUNG  CODE  3410-16-P 


DEPARTMENT  OF  COMMERCE 

[I.D.013100C] 

Submission  For  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Marine  Mammal  Stranding 
Report/Marine  Mammal  Rehabilitation 
Disposition  Report. 

Form  Number(s):  NOAA  Form  89-864. 

OMB  Approval  Number:  0648-0178. 

Type  of  Request:  Regular  submission. 

Burden  Hours:  1,600. 

Number  of  Respondents:  400. 

Average  Hours  Per  Response:  20 
minutes. 

Needs  and  Uses:  The  marine  mammal 
stranding  report  provides  information 
on  strandings  so  that  NMFS  can  compile 
and  analyze  by  region  the  species, 
numbers,  conditions,  and  causes  of 
illnesses  and  deaths  in  stranded  marine 
mammals.  The  Agency  requires  this 
information  to  fulfill  its  management 
responsibilities  under  the  Marine 
Mammal  Protection  Act  (16  U.S.C. 
1421a).  The  Agency  is  also  responsible 
for  the  welfare  of  marine  mammals 
while  in  rehabilitation  status.  The  data 
from  the  marine  mammal  rehabilitation 
disposition  reports  are  required  for 
monitoring  and  tracking  of  marine 
mammals  held  at  various  NMFS- 
authbrized  facilities.  The  information  is 
submitted  primarily  by  volunteer 
members  of  the  marine  mammal 
stranding  networks  who  are  authorized 
by  the  Agency. 

Affected  Public:  Not-for-profit 
institutions,  business  or  other  for-profit, 
and  state,  local,  or  tribal  government. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  David  Rostker, 
(202)  395-3897. 


Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Clayton, 
DOC  Forms  Clearance  Officer,  (202) 
482-3129,  Department  of  Commerce, 
Room  6086, 14th  and  Constitution 
Avenue,  NW,  Washington,  DC  20230  (or 
via  the  Internet  at  MClayton@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  January  29,  2001. 

Madeleine  Clayton, 

Departmental  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer. 

(FR  Doc.  01-2959  Filed  2-2-01;  8:45  am] 

BHJJNG  COOE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

Census  Bureau 

Feasibility  Study  for  Conducting  the 
American  Comnuinity  Survey  in  Puerto 
Rico 

ACTION:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paper  work  and 
respondent  burden,  invites  the  general 
public  and  other  federal  agencies  to  take 
this  opportiinity  to  comment  on 
proposed  or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  April  6,  2001. 
ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clayton,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  6086, 14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230  (or  via  the  Internet  at 
mcIayton@doc.gov] . 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additioned  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Don  Fischer,  U.  S.  Census 
Bureau,  Demographic  Surveys  Division, 
Washington,  DC  20233.  His  telephone 
number  is  (301)  457-8048. 
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SUPPLEMENTARY  INFORMATION: 
I.  Abstract 

The  Census  Bureau  plans  to  conduct 
a  feasibility  study  to  assess  the 
operational  implications  of  using  the 
American  Community  Survey  data 
collection  methods  in  Puerto  Rico.  The 
American  Community  Survey,  which 
the  Census  Bureau  initiated  in 
November  1995,  is  an  ongoing, 
continuous  monthly  household  siuvey 
that  provides  data  which  were 
historically  collected  via  the  decennial 
census  long-form  questionnaire.  We  are 
currently  in  the  comparison  phase 
{1999-2002)  of  the  American 
Commimity  Survey  in  which  we  are 
comparing  American  Community 
Survey  data  with  data  collected  during 
Census  2000. 

In  2003,  the  Census  Bureau  plans  to 
begin  conducting  the  American 
Community  Survey  in  every  coimty  in 
the  United  States  and  also  in  Puerto 
Rico.  This  feasibility  study  is  necessary 
to  determine  whether  the  current  data 
collection  procedures  are  appropriate 
for  use  in  Puerto  Rico. 

The  current  design  of  the  American 
Community  Survey  relies  on  three 
methods  of  data  collection:  mailout/ 
madback,  computer-assisted  telephone 
interviewing  (CATI),  and  computer- 
assisted  personal  interviewing  (CAPI). 
Ihiring  Census  2000,  the  Census  Biireau 
used  update/leave/mailback  methods  in 
Puerto  Rico.  This  feasibility  study  wiU 
allow  us  to  determine  whether  we  can 
successfully  mail  questionnaires  to 
households  in  Puerto  Rico  and  whether 
we  can  conduct  CATI  and  CAPI 
interviews  with  households  that  do  not 
return  the  mailed  form.  In  addition,  we 
will  be  able  to  estimate  CATI  and  CAPI 
work  loads  in  Puerto  Rico  in  2003  based 
on  the  mail  response  rates  in  the  study 
and  our  ability  to  obtain  telephone 
numbers  for  use  in  the  CATI  operation. 

n.  Method  of  CoUection 

The  Census  Bureau  will  mail  a 
modified  and  translated  version  of  the 
American  Community  Survey 
questionnaire  to  approximately  10,000 
households  in  Puerto  Rico.  For 
households  that  do  not  return  a 
questionnaire,  the  Census  Bureau  staff 
wiU  attempt  to  conduct  interviews  by 
CATI  or  CAPI. 

The  Census  Bureau  staff  will  provide 
telephone  questionnaire  assistance. 

m.  Data 

OMB  Number:  Not  available. 
Form  Number:  ACS-1(2000)  PR. 
Type  of  Review:  Regular. 
Affected  Public:  Individuals  and 
households. 


Estimated  Number  of  Respondents: 
Ehiring  the  period  of  July  2001  through 
October  2001,  we  plan  to  contact  10,000 
households  for  this  feasibility  study. 

Estimated  Time  Per  Response: 
Estimates  are  38  minutes  per  household. 

Estimated  Total  Annual  Burden 
Hours:  The  estimate  is  an  annual 
average  of  6,333  burden  hours. 

Estimated  Total  Aimual  Cost:  Except 
for  their  time,  there  is  no  cost  to 
respondents. 

Respondent  Obligation:  Mandatory. 

Authority:  Tide  13,  United  States 
Code,  Section  182. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information:  (c) 
ways  to  enhance  the  qucdity,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collections  techniques 
or  others  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  sununarized  and 
included  in  the  request  for  the  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  January  30,  2001. 
Madeleine  Clayton, 

Departmental  Forms  Clearance  Officer,  Office 

of  the  Chief  Information  Officer. 

IFR  Doc.  01-2943  Filed  2-2-01;  8:45  am) 

aiLLMO  COOe  M10-«F-P 


DEPARTMENT  OF  COMMERCE 

Forelgn-Tcade  Zones  Board 
[Docket  7-2001] 

Foreign-Trade  Zone  129— Bellln^uun, 
Washington;  Proposed  Foreign-Trade 
Subzone;  ARCO  Products  Company 
(Oil  Reflneiy  Complex);  Beliingtiam, 
Washington,  Area 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Board  of  Commissioners 
of  the  Port  of  Bellingham,  grantee  of 
FTZ  129,  requesting  special-purpose 
subzone  status  for  the  oil  refinery 
complex  of  Atlantic  Richfield  Company 
(ARCO),  a  wholly-owned  subsidiary  of 
BP  America,  located  in  the  Bellingham, 
Washington,  area.  The  application  was 


submitted  pursuant  to  the  provisions  of 
the  Foreign-Trade  Zones  Act,  as 
amended  (19  U.S.C.  81a-81u),  and  the 
regulations  of  the  Board  (15  CFR  part 
400).  It  was  formally  filed  on  January 
25. 2001. 

The  ARCO  "Cherry  Point"  refinery 
complex  (223,000  BPD  refinery,  66 
tanks  with  over  7  million  barrel 
capacity,  3,600  acres)  is  located  at  4519 
Grandview  Road,  near  Cherry  Point 
(Whatcom  County),  Washington,  some 
15  miles  northwest  of  Bellingheun.  The 
refinery  (440  employees)  is  used  to 
produce  fuels  and  petrochemical 
feedstocks.  Fuel  products  include 
gasoline,  jet  fuel,  distillates,  residual 
fuels,  naphthas  and  motor  fuel 
blendstocks.  Petrochemical  feedstocks 
and  refinery  by-products  include 
liquified  petroleum  gases,  petroleum 
coke  and  sulfur.  Some  8  percent  of  the 
crude  oil  (nearly  all  of  inputs)  is 
sourced  abroad.  The  application  also 
indicates  that  the  company  may  in  the 
future  import  under  FTZ  procedures 
some  naphthas,  virgin  gas  oil,  natural 
gas  condensate,  and  motor  fuel 
blendstocks. 

Zone  procediu«s  would  exempt  the 
refinery  from  Customs  duty  payments 
on  the  foreign  products  used  in  its 
exports.  On  domestic  sales,  the 
company  would  be  able  to  choose  the 
Customs  duty  rates  that  apply  to  certain 
petrochemical  feedstocks  and  refinery 
by-products  (duty-free)  by  admitting 
certain  incoming  foreign  crude  oil  in 
non-privileged  foreign  status.  The  duty 
rates  on  inputs  range  from  5.25c/barrel 
to  10.5c/barrel.  The  application 
indicates  that  the  savings  from  zone 
procedures  would  help  improve  the 
refinery's  international  competitiveness. 

In  accordance  with  th^  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  the 
address  below. 

The  closing  period  for  their  receipt  is 
April  6,  2001,  Rebuttal  comments  in 
response  to  material  submitted  during 
the  foregoing  period  may  be  submitted 
during  die  subsequent  15-day  period  (to 
April  23,  2001). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
Port  of  Bellingham,  Harbor  Center 

Building,  1801  Roeder  Avenue, 

Bellingham,  Washington  98227-1677 
Office  of  the  Executive  Secretary, 

Foreign-Trade  Zones  Board,  Room 
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4008,  U.S.  Department  of  Commerce, 
14th  &  Pennsylvania  Avenue,  NW, 
Washington,  DC  20230. 

Dated:  January  25,  2001. 
Dennis  Puccinelli, 
Executive  Secretary. 

[FR  Doc.  01-2897  Filed  2-2-01;  8:45  am] 
aiuiNe  cooE  asio-os-p 

DEPARTMENT  OF  COMMERCE 

Intemationai  Trade  Administration, 
U.S.  and  Foreign  Commercial  Service; 
Application  for  the  President's  "E  " 
Award  and  "E  Star"  Awards  for  Export 
Expansion 

ACnON:  Proposed  collection;  comment 
request. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on  the 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13  (44 
U.S.C.  3506(2)(A)). 
DATES:  Written  conmients  must  be 
submitted  on  or  before  April  6,  2001. 
ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clayton,  Departmental 
Forms  Clearance  Officer,  (202)  482- 
3129,  Department  of  Commerce,  Room 
6086,  14th  &  Constitution  Avenue,  NW., 
Washington,  DC  20230  (or  via  the 
Internet  at  Mclayton@doc.gov.) 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  shoidd  be 
directed  to:  Jesse  Leggoe,  Room  1107, 
Department  of  Commerce,  14th  Street  & 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  phone  (202)  482-3940,  fax 
(202)  482-0729. 
SUPPLEMENTARY  INFORMATION: 

L  Abstract 

The  President's  "E"  Award  for 
Excellence  in  Exporting  is  our  nation's 
highest  award  to  honor  American 
exporters.  "E",  Awards  recognize  firms 
and  organizations  for  their  competitive 
achievements  in  world  markets,  as  well 
as  the  benefits  of  their  success  to  the 
U.S.  economy.  The  President's  "E  Star" 
Award  recognizes  the  sustained 
superior  intemationai  marketing 
performance  of  "E"  Award  winners. 

n.  Method  of  Collection 

An  application  form  is  the  vehicle 
designed  to  determine  eligibility  for  the 
award  within  established  criteria.  The 


completed  application  is  submitted  to 
the  appropriate  U.S.  Department  of 
Commerce  Export  Assistance  Center  for 
review  and  endorsement,  and  then 
forwarded  to  the  Office  of  Domestic 
Operations  in  the  U.S.  and  Foreign 
Commercial  Service,  Intemationai  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  D.C.,  for 
processing. 

m.  Data 

OMB  Number:  0625-0065. 

Form  Number:  VTA  725P. 

Type  of  Review:  Regular  submission. 

Affected  Public:  U.S.  firms  and 
organizations  and  American 
subsidiaries  of  foreign-owned  or 
controlled  corporations. 

Estimated  Number  of  Respondents: 
60. 

Estimated  Time  per  Response:  27  A 
hours. 

Estimated  Total  Aimual  Burden 
Hours:  1644. 

Estimated  Total  Annual  Cost: 
$68,000. 

IV.  Requested  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  biu-den 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  siunmarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  January  30,  2001. 
Madeleine  Clayton, 

Departmental  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer. 
[FR  Doc.  01-2944  Filed  2-2-01;  8:45  am) 
BILUNG  COOE  3510-FP-P 


DEPARTMENT  OF  COMMERCE 

Intemationai  Trade  Administration 

[A-427-801 ,  A-42&-801 ,  A-47S-801 ,  A-588- 
804,  A-48&-801,  A-559-801.  A-401-801,  A- 
412-801] 

Antifriction  Bearings  (Other  Than 
Taf>ered  Rolier  Bearings)  and  Parts 
Thereof  From  France,  Germany,  Italy, 
«lapan,  Romania,  Singapore,  Sweden, 
and  the  United  Kingdom;  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Reviews,  Partial 
Rescission  of  Administrath^e  Reviews, 
and  Notice  of  Intent  To  Revoice  Ordera 
In  Part 

AGENCY:  Import  Administration, 
Intemationai  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary  of 
antidumping  duty  administrative 
reviews,  partial  rescission  of 
administrative  reviews,  and  notice  of 
intent  to  revoke  orders  in  part. 

SUMMARY:  In  response  to  requests  from 
interested  parties,  the  Department  of 
Commerce  is  conducting  administrative 
reviews  of  the  antidumping  duty  orders 
on  antifriction  bearings  (other  than 
tapered  roller  bearings]  and  parts 
thereof  from  France,  Germany,  Italy, 
Japan,  Romania,  Singapore,  Sweden, 
and  the  United  Kingdom.  The 
merchandise  covered  by  these  orders  are 
ball  bearings  and  parts  thereof, 
cylindrical  roller  bearings  and  parts 
thereof,  and  spherical  plain  bearings 
and  parts  thereof.  The  reviews  cover  56 
manufactm«rs/exporters.  The  period  of 
review  is  May  1, 1999,  through 
December  31. 1999.  for  certain  orders 
and  May  1, 1999,  through  April  30, 
2000,  for  other  orders. 

We  have  preliminarily  determined 
that  sales  have  been  made  below  normal 
value  by  various  companies  subject  to 
these  reviews.  If  these  preliminary 
results  are  adopted  in  our  final  results 
of  administrative  reviews,  we  will 
instruct  U.S.  Customs  to  assess 
antidumping  duties  on  all  appropriate 
entries. 

We  invite  interested  parties  to 
comment  on  these  preliminary  results. 
Parties  who  submit  comments  in  these 
proceedings  are  requested  to  submit 
with  each  argimient  (1)  a  statement  of 
the  issue  and  (2)  a  brief  siunmary  of  the 
argument. 

EFFECTIVE  DATE:  February  5,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  the  appropriate  case 
analysts  for  the  various  respondent 
firms  as  listed  below,  at  Import 
Administration,  Intemationai  Trade 
Administration,  U.S.  Department  of 
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Commerce,  Washington.  DC  20230; 
telephone:  (202)  482-4733. 

France 

Edythe  Artman  (SNFA),  George  Callen 
(SNR),  Lyn  Johnson  (Alfoteam — 
Belgium,  Alfa-Team — Germany,  Bearing 
Discount  Int. — Germany,  Motion 
Bearings — Singapore,  Yoo  Shin 
Commercial  Co — South  Korea, 
Rodamientos  Rovi — Venezuela,  Rovi- 
Valencia — Venezuela,  Rovi-Marcay — 
Venezuela,  RIRSA— Mexico.  DCD— 
Northern  Ireland,  EuroLatin  Ex. 
Services — United  Kingdom 
(collectively.  Resellers)),  Robin  Gray,  or 
Richard  Rimlinger. 

Germany 

George  Callen  (Cerobear),  Hermes 
Pinilla  (INA),  Thomas  Schauer 
(Torrington  Nadellager),  Lyn  Johnson 
(Resellers),  Robin  Gray,  or  Richard 
Rimlinger. 

Italy 

Lyn  Johnson  (Resellers)  or  Robin 
Gray. 

Japan 

David  Dirstine  (NSK),  Thomas 
Schauer  (NTN),  Ljm  Johnson  (Koyo), 
Robin  Gray,  or  Richard  Rimlinger. 

Sweden 

Lyn  Johnson  (Resellers)  or  Robin 
&ay. 

United  Kingdom 

Thomas  Schauer  (Timken,  RHP/NSK), 
Edythe  Artman  (SNFA),  Robin  Gray,  or 
Richard  Rimlinger. 
^PPt^MENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1,  1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce's  (the 
Department's)  regulations  are  to  19  CFR 
Part  351  (2000). 

Background 

On  May  15, 1989,  the  Department 
published  in  the  Federal  Register  (54 
FR  20909)  the  antidumping  duty  orders 
on  ball  bearings  and  parts  thereof  (BBs), 
cylindrical  roller  bearings  and  parts 
thereof  (CRBs),  and  spherical  plain 
bearings  and  parts  thereof  (SPBs)  ftom 
France,  Germany.  Italy,  Japan.  Romania, 
Singapore,  Sweden,  and  the  United 
Kingdom.  Specifically,  these  orders 
cover  BBs,  CRBs,  and  SPBs  from  France, 


Germany,  and  Japan,  BBs  and  CRBs 
from  Italy,  Sweden,  and  the  United 
Kingdom,  and  BBs  from  Romania  and 
Singapore.  On  July  7,  2000,  in 
accordance  wdth  19  CFR  351.213(b),  we 
published  a  notice  of  initiation  of 
administrative  reviews  of  these  orders 
(65  FR  41942). 

On  June  28,  2000.  the  International 
Trade  Commission,  pvu^uant  to  section 
751(c)  of  the  Act,  determined  that 
revocation  of  the  orders  on  BBs  bom 
Romania  and  Sweden,  CRBs  from 
France,  Germany,  Italy,  Japan,  Sweden 
and  the  United  Kingdom,  and  SPBs 
from  Germany  and  Japan  would  not  be 
likely  to  lead  to  continuation  or 
reciurence  of  material  injury.  As  a  result 
of  these  determinations,  the  Department 
revoked  the  antidiunping  duty  orders  in 
question.  The  Department  published  the 
revocation  notice  for  these  orders  in  the 
Federal  Register  on  July  11,  2000,  with 
an  effective  date  of  January  1,  2000  (65 
FR  42667).  Therefore,  for  the  revoked 
orders,  the  period  covered  by  these 
administrative  reviews  is  May  1, 1999, 
through  December  31, 1999.  For  the 
remaining  orders  subject  to  these 
administrative  reviews  the  period 
covered  is  May  1, 1999,  through  April 
30,  2000.  The  Department  is  conducting 
these  administrative  reviews  in 
accordance  with  section  751  of  the  Act. 

Subsequent  to  the  initiation  of  these 
reviews,  we  received  timely 
withdrawals  of  the  requests  we  had 
received  for  review  of  SKF  (France), 
SKF  (Germany),  FAG  (Germany),  SNR 
(Germany).  FAG  (Italy),  SOMECAT 
(Italy),  Inoue  Jikuuke  Kogyo  (Japan), 
Izumoto  Seiko  Co.  (Japan),  Koyo 
Romania  (Romania),  NMB/Pebnec 
(Singapore),  SKF  (Sweden),  Barden 
(U.K.),  SNR  (U.K.),  RHP-NSK  (U.K.) 
with  respect  to  CRBs  only,  and  SNR 
(France)  with  respect  to  BBs  only.  We 
also  received  a  timely  withdrawal  of  the 
request  that  we  had  received  for  review 
of  Muro  Corporation  (Japan)  with 
respect  to  BBs  only.  Because  there  were 
no  other  requests  for  review  of  the 
above-named  firms,  we  are  rescinding 
the  reviews  with  respect  to  these 
companies  in  accordance  with  19  CFR 
351.213(d). 

Scope  of  Reviews 

The  products  covered  by  these 
reviews  are  antifriction  bearings  (other 
than  tapered  roller  bearings)  and  parts 
thereof  (AFBs)  and  constitute  the 
following  merchandise: 

1.  BairBearings  and  Parts  Thereof: 
These  products  include  all  AFBs  that 
employ  balls  as  the  rolling  element. 
Imports  of  these  products  are  classified 
under  the  following  categories: 
antifriction  balls,  ball  bearings  with 


integral  shafts,  ball  bearings  (including 
radial  ball  bearings)  and  parts  thereof, 
and  housed  or  mounted  ball  bearing 
units  and  parts  thereof. 

Imports  of  these  products  are 
classified  imder  the  following 
Harmonized  Tariff  Schedules  (HTSUS) 
subheadings:  3926.90.45,  4016.93.00, 
4016.93.10,  4016.93.50,  6909.19.5010, 
8431.20.00,  8431.39.0010,  8482.10.10, 
8482.10.50,  8482.80.00,  8482.91.00, 
8482.99.05,  8482.99.2580,  8482.99.35, 
8482.99.6595,  8483.20.40,  8483.20.80, 
8483.50.8040,  8483.50.90,  8483.90.20, 

8483.90.30,  8483.90.70,  8708.50.50, 
8708.60.50,  8708.60.80,  8708.70.6060, 
8708.70.8050,  8708.93.30,  8708.93.5000, 
8708.93.6000,  8708.93.75,  8708.99.06, 

8708.99.31,  8708.99.4960,  8708.99.50, 
8708.99.5800,  8708.99.8080,  8803.10.00, 
8803.20.00,  8803.30.00,  8803.90.30,  and 
8803.90.90. 

2.  Cylindrical  Roller  Bearings, 
Mounted  or  Unmounted,  and  Parts 
Thereof:  These  products  include  all 
AFBs  that  employ  cylindrical  rollers  as 
the  rolling  element.  Imports  of  these 
products  are  classified  imder  the 
following  categories:  antifriction  rollers, 
all  CRBs  (including  split  CRBs)  and 
pjuts  thereof,  and  housed  or  mounted 
cylindrical  roller  bearing  units  and  parts 
thereof. 

Imports  of  these  products  are 
classified  under  the  following  HTSUS 
subheadings:  3926.90.45,  4016.93.00, 
4016.93.10,  4016.93.50,  6909.19.5010, 
8431.20.00,  8431.39.0010.  8482.40.00, 
8482.50.00,  8482.80.00,  8482.91.00, 
8482.99.25,  8482.99.35,  8482.99.6530, 
8482.99.6560,  8482.99.70,  8483.20.40, 
8483.20.80,  8483.50.8040,  8483.90.20, 
8483.90.30,  8483.90.70.  8708.50.50. 
8708.60.50,  8708.93.5000,  8708.99.4000, 
8708.99.4960,  8708.99.50,  8708.99.8080, 
8803.10.00,  8803.20.00,  8803.30.00, 
8803.90.30,  and  8803.90.90. 

3.  Spherical  Plain  Bearings,  Mounted 
and  Unmounted,  and  Parts  Thereof: 
These  products  include  all  spherical 
plain  bearings  that  employ  a  spherically 
shaped  sliding  element  and  include 
spherical  plain  rod  ends. 

Imports  of  these  products  are 
classified  under  the. following  HTSUS 
subheadings:  3926.90.45,  4016.93.00. 
4016.93.10,  4016.93.50,  6909.50.10, 
8483.30.80,  8483.90.30,  8485.90.00, 
8708.93.5000,  8708.99.50,  8803.10.00, 
8803.20.00,  8803.30.00,  8803.90.30,  and 
8803.90.90. 

The  size  or  precision  grade  of  a 
bearing  does  not  influence  whether  the 
bearing  is  covered  by  the  order.  For  a 
listing  of  scope  determinations  which 
pertain  to  the  orders,  see  the  "Scope 
Determinations  Memorandum"  (Scope 
Memo)  frt)m  the  Antifriction  Bearings 
Team  to  Laurie  ParkhUl,  dated  January 
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30,  2001 ,  and  hereby  adopted  by  this 
notice.  The  Scope  Memo  is  in  the 
Central  Records  Unit  (CRU),  Main 
Conunerce  Building,  Room  B-099,  in 
the  General  Issues  record  (A-lOO-OOl) 
for  the  99/00  reviews. 

Although  the  HTSUS  item  numbers 
above  are  provided  for  convenience  and 
customs  purposes,  written  descriptions 
of  the  scope  of  these  proceedings  remain 
dispositive. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  verified  information  provided 
by  certain  respondents  using  standard 
verification  procedures,  including  on- 
site  inspection  of  the  manufacturers' 
facilities,  the  examination  of  relevant 
sales  and  financial  records,  and 
selection  of  original  documentation 
containing  relevant  information.  Our 
verification  results  are  outlined  in  the 
public  versions  of  the  verification 
reports,  which  are  on  file  in  the  CRU, 
Room  B-099. 

Use  of  Facts  Available 

In  accordance  with  section  776(a)  of 
the  Act,  we  preliminarily  determine  that 
the  use  of  facts  available  as  the  basis  for 
the  weighted-average  dumping  margin 
is  appropriate  for  Torrington  Nadellager 
(Germany)  and  Sapporo  Precision  Inc. 
(Japan).  We  also  preliminarily 
determine  that  the  use  of  facts  available 
is  appropriate  wdth  respect  to  five  of  the 
Resellers  (Alfateam-Belgium,  Alfa- 
Team-Germany,  Motion  Bearings,  Yoo 
Shin  Commercial  Company  Ltd.,  and 
DCD)  in  the  reviews  of  certain  orders 
covering  France,  Germany,  Italy,  and 
Sweden.  None  of  the  above  firms 
responded  to  our  antidumping 
questionnaire  fully  (see  the  analysis 
memoranda  to  the  file  for  these  firms 
dated  January  30,  2001)  and, 
consequently,  we  find  that  they  have 
not  provided  "information  that  has  been 
requested  by  the  administering 
authority"  (Section  776(a)(1)  of  the  Act). 

In  accordance  with  section  776(b)  of 
the  Act,  we  are  making  an  adverse 
inference  in  our  application  of  the  facts 
available.  This  is  necessary  because  the 
above  firms  have  not  acted  to  the  best 
of  their  ability  in  providing  us  with 
relevant  information  which  is  under 
their  control.  As  adverse  facts  available 
for  these  firms,  we  have  applied  the 
highest  rate  we  have  calculated  for  any 
companies  under  review  in  any  segment 
of  the  relevant  proceedings  [i.e.,  BBs 
and  CRBs  from  Germany  and  BBs  fit)m 
France,  Italy,  Sweden,  and  Japan).  We 
have  selected  these  rates  because  they 
are  sufficiently  high  as  to  reasonably 
assure  that  the  firms  named  above  do 
not  obtain  a  more  favorable  result  by 


failing  to  cooperate.  Specifically,  these 
rates  are  68.18  percent  for  BBs  from 
•France,  70.41  percent  for  BBs  frt>m 
Germany,  61.60  percent  for  CRBs  from 
Germany,  68.29  percent  for  BBs  from 
Italy,  13.55  percent  for  BBs  from 
Sweden,  and  73.55  percent  for  BBs  from 
Japan. 

Section  776(c)  of  the  Act  provides  that 
the  Department  shall,  to  the  extent 
practicable,  corroborate  secondary 
information  used  for  facts  available  by 
reviewing  independent  sources 
reasonably  at  its  disposal.  Information 
from  a  prior  segment  of  the  proceeding 
or  from  another  company  in  the  same 
proceeding  constitutes  secondary 
information.  The  Statement  of 
Administrative  Action  accompanving 
the  URAA,  H.R.  Doc.  103-316,  at  870 
(1994)  (SAA),  provides  that 
"corroborate"  means  simply  that  the 
Department  will  satisfy  itself  that  the 
secondary  information  to  be  used  has 
probative  value.  SAA  at  870.  As 
explained  in  Tapered  Roller  Bearings, 
Four  Inches  or  Less  in  Outside 
Diameter,  and  Components  Thereof, 
from  Japan;  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Reviews  and  Partial  Termination  of 
Administrative  Reviews,  61  FR  57391, 
57392  (November  6,  1996)  (Tapered 
Roller  Bearings  and  Parts  Thereof, 
Finished  and  Unfinished,  from  Japan)  to 
corroborate  secondary  information,  the 
Department  will  examine,  to  the  extent 
practicable,  the  reliability  and  relevance 
of  the  information  used.  However, 
unlike  other  types  of  information,  such 
as  input  costs  or  selling  expenses,  there 
are  no  independent  soiut:es  for 
calculated  dimiping  margins.  The  only 
soiut:e  for  margins  is  administrative 
determinations.  Thus,  with  respect  to  an 
administrative  review,  if  the  Department 
chooses  as  facts  available  a  calculated 
diunping  margin  from  a  prior  segment  of 
the  proceeding,  it  is  not  necessary  to 
question  the  reliability  of  the  margin  for 
that  time  period. 

With  respect  to  the  relevance  aspect 
of  corroboration,  however,  the 
Department  will  consider  information 
reasonably  at  its  disposal  as  to  whether 
there  are  circumstances  that  would 
render  a  margin  not  relevant.  Where 
circumstances  indicate  that  the  selected 
margin  is  not  appropriate  as  adverse 
facts  available,  the  Department  will 
disregard  the  margin  and  determine  an 
appropriate  margin  (see  Fresh  Cut 
Flowers  from  Mexico;  Final  Results  of 
Antidumping  Duty  Administrative 
Review.  61  FR  6812  (February  22, 1996), 
where  the  Department  disregarded  the 
highest  dumping  margin  as  best 
information  available  because  the 
margin  was  based  on  another  company's 


imcharacteristic  business  expense 
resulting  in  an  unusually  high  margin). 
Further,  in  accordance  with  F.m  De 
Cecco  Di  Filippo  Fara  S.  Martina  S.p.A. 
V.  United  States,  No.  99-1318  (CAFC 
June  16,  2000),  we  also  examined 
whether  information  on  the  record 
would  support  the  selected  rates  as 
reasonable  facts  available. 

We  find  that  the  above  rates  that  we 
are  using  for  these  preUminary  results 
do  have  probative  value.  We  compared 
the  selected  margins  to  margins 
calculated  on  individual  sales  of  the 
merchandise  in  question  made  by  either 
companies  covered  by  the  instant 
reviews  or  companies  covered  by  the 
previous  administrative  review.  We 
found  a  substantial  number  of  sales, 
made  in  the  ordinary  course  of  trade 
and  in  commercial  quantities,  with 
dumping  margins  near  or  exceeding  the 
rates  under  consideration.  (The  details 
of  this  analysis  are  contained  in  the 
proprietary  versions  of  the  analysis 
memoranda  for  the  covered  firms  dated 
January  30,  2001.)  This  evidence 
supports  an  inference  that  the  selected 
rates  might  reflect  the  actual  dumping 
margins  for  the  firms  in  question. 

Furthermore,  there  is  no  information 
on  the  record  that  demonstrates  that  the 
rates  selected  are  inappropriate  total 
adverse  facts-available  rates  for  the 
companies  in  question.  On  the  contrary, 
our  existing  record  supports  the  use  of 
these  rates  as  the  best  indications  of  the 
export  prices  and  dimiping  margins  for 
these  firms  as  explained  in  our  January 
30,  2001,  memoranda.  Therefore,  we 
consider  the  selected  rates  to  have 
probative  value  with  respect  to  the  firms 
in  question  in  these  reviews  and  to 
reflect  appropriate  adverse  inferences. 

In  accordance  with  section  776(a)  of 
the  Act,  we  have  also  applied  partial 
facts  available  to  NTN  Qapan).  NTN  did 
not  provide  information  concerning 
downstream  sales  for  two  affiliated 
resellers  as  we  requested  in  our 
supplemental  questionnaire.  For  sales 
made  by  these  affiliated  resellers,  we 
preliminarily  determine  that  NTN  did 
not  act  to  the  best  of  its  ability  to 
attempt  to  report  the  downstream  sales. 
In  the  case  of  one  of  the  resellers,  NTN 
claimed  it  did  not  provide  the  data 
because  the  amoimt  of  sales  by  that 
affiliate  was  small.  Thus,  there  was  no 
apparent  attempt  to  obtain  the  data  frtim 
the  affiliated  reseller.  In  the  case  of  the 
other  reseller,  NTN  stated  that  the 
affiliate  was  not  able  to  provide  the 
requested  information. 

Because  the  reason  NTN's  affiliate  did 
not  provide  the  data  is  proprietary, 
please  see  the  NTN  preliminary  analysis 
memorandimi  dated  January  30.  2001, 
for  more  information.  However,  we  find 
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that  NTN  did  not  explain  why  its 
affiliate  could  not  submit  the  requested 
infbnnation  or  whether  additional  time 
to  respond  would  have  allowed  the 
affiliate  to  provide  the  information. 
Therefore,  because  we  have 
preliminarily  determined  that  NTN  did 
not  act  to  the  best  of  its  ability,  we  have 
used  adverse  facts  available  for  sales 
made  by  these  two  affiliates,  pursuant  to 
section  776(b)  of  the  Act.  As  adverse 
facts  available,  for  each  model  sold  to 
these  affiliates,  we  have  replaced  the 
price  to  the  affiliated  party  with  the 
highest  home-market  price  of  a  product 
which  NTN  sold  to  other  customers 
[e.g.,  unaffiliated  customers)  for  the 
same  model  and  at  the  same  level  of 
trade  during  the  period  of  review.  For 
models  sold  by  these  two  affiliates  that 
NTN  did  not  sell  to  other  customers,  we 
have  incnaased  the  net  home-market 
price.  To  do  so,  we  first  calculated  a 
ratio  based  on  the  weighted-average 
difference  in  price  between  the  highest 
price  to  other  customers  and  the  price 
to  these  affiliated  resellers  for  all  models 
which  were  sold  to  both  types  of 
customers.  We  then  applied  this  ratio  to 
the  prices  of  models  sold  only  to  these 
affiliates  to  make  an  upward  adjustment 
to  those  prices.  This  is  the  same 
methodology  we  used  in  applying  facts 
available  to  NTN  in  the  May  1,  1998, 
through  April  30, 1999,  adininistrative 
reviews  (see  Antifriction  Bearings 
(Other  Than  Tapered  Roller  Bearings) 
and  Parts  Thereof  From  France, 
Germany,  Italy,  Japan.  Romania, 
Singapore,  Sweden,  and  the  United 
Kingdom  Final  Results  of  Antidumping 
Duty  Administrative  Reviews  and 
Revocation  of  Orders  in  Part,  65  FR 
49219  (August  11,  2000)  (AFBs  10).  and 
accompanying  Issues  and  Decision 
Memorandiun  at  Comment  3). 

Finally,  pursuant  to  section  776(a)(2) 
of  the  Act,  we  have  applied  partial  facts 
available  to  Cerobear  for  its  sales  of  BBs 
from  Germany.  Cerobear  did  not  provide 
constructed-value  information  for  cases 
in  which  there  were  no 
contemporaneous  sales  of  particular 
models  sold  in  the  home  market  to 
match  with  identical  or  similar  models 
it  sold  to  the  United  States.  We 
requested  that  Cerobear  provide  such 
information  so  that  we  can  use  it  for  the 
final  results  of  this  review.  For  these 
preliminary  results,  we  have  used  as 
facts  available  the  weighted-average  of 
the  non-de  minimis  margins  we 
calculated  for  Cerobear's  sales  of  BBs  to 
the  United  States  where  we  were  able  to 
match  U.S.  price  to  either  home-market 
price  or  constructed  value. 


Intent  To  Revoke  and  Intent  Not  To 
Revoke 

On  May  31,  2000.  three  of  the 
companies  taking  part  in  these  reviews 
submitted  requests  for  the  revocation,  in 
part,  of  an  antidumping  duty  order. 
SNFA  France  requested  the  revocation 
of  the  order  covering  CRBs  from  France 
as  it  pertains  to  its  sales  of  these 
beariiigs.  SNFA  U.K.  requested  the 
revocation  of  the  order  covering  BBs 
from  the  United  Kingdom  as  it  pertains 
to  its  sales  of  these  bearings.  Finally, 
SNR  requested  the  revocation  of  the 
order  on  BBs  from  France  as  it  pertains 
to  its  sales  of  these  bearings. 

Under  section  751  of  the  Act,  the 
Department  "may  revoke,  in  whole  or  in 
part"  an  antidiunping  duty  order  upon 
completion  of  a  review.  Although 
Congress  has  not  specified  the 
procedures  that  the  Department  must 
follow  in  revoking  an  order,  the 
Department  has  developed  a  procedure 
for  revocation  that  is  set  forth  under  19 
CFR  351.222.  Under  subsection 
351.222(b),  the  Department  may  revoke 
an  antidumping  duty  order  in  part  if  it 
concludes  that:  (i)  The  company  in 
question  has  sold  the  subject 
merchandise  at  not  less  than  normal 
value  for  a  period  of  at  least  three 
consecutive  years;  (ii)  it  is  not  likely 
that  the  company  will  in  the  future  sell 
the  subject  merchandise  at  less  than 
normal  value;  and  (iii)  the  company  has 
agreed  to  immediate  reinstatement  in 
the  order  if  the  Department  concludes 
that  the  company,  subject  to  the 
revocation,  sold  the  subject 
merchandise  at  less  than  normal  value. 
Subsection  351.222(b)(3)  states  that,  in 
the  case  of  an  exporter  that  is  not  the 
producer  of  subject  merchandise,  the 
Department  normally  will  revoke  an 
order  in  part  under  subsection 
351.222(b)(2)  only  with  respect  to 
subject  merchandise  produced  or 
supplied  by  those  companies  that 
supplied  the  exporter  during  the  time 
period  that  formed  the  basis  for 
revocation. 

A  request  for  revocation  of  an  order  in 
part  must  be  accompanied  by  three 
elements.  The  company  requesting  the 
revocation  must  do  so  in  writing  and 
submit  the  following  statements  with 
the  request:  (1)  The  company's 
certification  that  it  sold  the  subject 
merchandise  at  not  less  than  normal 
value  during  the  current  review  period 
and  that,  in  the  future,  it  will  not  sell 
at  less  than  normal  value;  (2)  the 
company's  certification  that,  during 
each  of  the  three  years  forming  the  basis 
of  the  request,  it  sold  the  subject 
merchandise  to  the  United  States  in 
commercial  quantities;  (3)  the 


agreement  to  reinstatement  in  the  order 
if  the  Department  concludes  that  the 
company,  subsequent  to  revocation,  has 
sold  the  subject  merchandise  at  less 
than  normal  value.  See  19  CFR 
351.222(e)(1). 

The  requests  from  SNFA  U.K.  and 
SNR  meet  the  criteria  under  subsection 
351.222(e)(1).  However,  the  results  of 
our  preliminary  margin  calculations 
show  that  both  firms  had  U.S.  sales  at 
less  than  normal  value  diuing  the 
current  review  period  (see  rates  below). 
Thus,  these  companies  do  not  meet  the 
criterion  under  subsection 
351.222(b)(2)(i)  and  we  preliminarily 
determine  not  to  revoke  them  from  the 
order  covering  BBs  from  the  United 
Kingdom  and  from  France. 

Tne  request  from  SNFA  France  meets 
all  of  the  criteria  under  subsection 
351.222(e)(1).  With  regard  to  the  criteria 
of  subsection  351.222(b)(2),  our 
preliminary  margin  calculations  show 
that  this  film  sold  CRBs  at  not  less  than 
normal  value  during  the  current  review 
period  (see  rate  below).  In  addition,  it 
sold  CRBs  at  not  less  than  normal  value 
in  the  two  previous  reviews.  See  AFBs 
10  and  Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearings)  and 
Parts  Thereof  from  France,  Germany, 
Italy,  Japan,  Romania,  Sweden  and  the 
United  Kingdom;  Finals  Results  of 
Antidumping  Duty  Administrative 
Reviews  and  Revocation  or  Orders  in 
Part,  64  FR  35590  (July  1, 1999).  Thus, 
we  preliminarily  find  that  SNFA  France 
had  zero  or  de  minimis  dumping 
margins  for  three  consecutive  reviews  in 
which  it  sold  in  conunercial  quantities. 
Also,  we  preliminarily  determine  that 
dumping  is  not  likely  to  resume  based 
upon  the  three  consecutive  reviews  of 
zero  or  de  minimis  margins  and  in  the 
absence  of  any  other  evidence  on 
likelihood. 

Therefore,  we  preliminarily  intend  to 
revoke  the  antidmnping  duty  order 
covering  CRBs  from  France  as  it  pertains 
to  the  saJes  of  these  bearings  by  SNFA 
France. 

If  these  preliminary  findings  are 
affirmed  in  our  final  results,  we  will 
revoke  this  order  in  part  for  SNFA 
France  and,  in  accordance  with  19  CFR 
351.222(f)(3),  we  will  terminate  the 
suspension  of  liquidation  for  any  of  the 
merchandise  in  question  that  is  entered 
or  withdrawn  frt>m  warehouse  for 
consumption  on  or  after  May  1.  2000. 
and  will  instruct  Customs  to  refund  any 
cash  deposits  for  such  entries.^ 

Export  Price  and  Constructed  Export 
Price 

For  the  price  to  the  United  States,  we 
used  export  price  or  constructed  export 
price  (C£P)  as  defined  in  sections  772(a) 
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and  (b)  of  the  Act,  as  appropriate.  Due 
to  the  extremely  large  volume  of 
transactions  that  occurred  diiring  the 
period  of  review  and  the  resulting 
administrative  burden  involved  in 
calculating  individual  margins  for  all  of 
these  transactions,  we  sampled  CEP 
sales  in  accordance  with  section  777A 
of  the  Act.  When  a  firm  made  more  than 
2,000  CEP  sales  transactions  to  the 
United  States  for  merchandise  subject  to 
a  particular  order,  we  reviewed  CEP 
sales  that  occurred  during  sample 
weeks.  We  selected  one  week  from  each 
two-month  period  in  the  review  period, 
for  a  total  of  six  weeks,  and  analyzed 
each  transaction  made  in  those  six 
weeks.  The  sample  weeks  are  as  follows: 
May  2-8,  1999;  August  8-14,  1999; 
September  5-11.  1999;  October  31- 
November  6, 1999;  January  2-8,  2000; 
and  April  9-15.  2000.  We  reviewed  all 
export-price  sales  transactions  during 
the  period  of  review. 

We  calcxilated  export  price  and  CEP 
based  on  the  packed  F.O.B.,  C.I.F.,  or 
delivered  price  to  imaffiliated 
purchasers  in,  or  for  exportation  to,  the 
United  States.  We  made  deductions,  as 
appropriate,  for  discounts  and  rebates. 
We  also  made  deductions  for  any 
movement  expenses  in  accordance  with 
section  772(c)(2)(A)  of  the  Act. 

In  accordance  with  section  772(d)(1) 
of  the  Act  and  the  SAA,  at  823-824,  we 
calcidated  the  CEP  by  deducting  selling 
expenses  associated  with  economic 
activities  occurring  in  the  United  States, 
including  commissions,  direct  selling 
expenses,  indirect  selling  expenses,  and 
repacking  expenses  in  the  United  States. 
\A^en  appropriate,  in  accordance  with 
section  772(d)(2)  of  the  Act.  we  also 
deducted  the  cost  of  any  further 
manufacture  or  assembly,  except  where 
we  applied  the  special  rule  provided  in 
section  772(e)  of  the  Act  (see  below). 
Finally,  we  made  an  adjustment  for 
profit  allocated  to  these  expenses  in 
accordance  with  section  772(d)(3)  of  the 
Act. 

With  respect  to  subject  merchandise 
to  which  value  was  added  in  the  United 
States  prior  to  sale  to  unaffiliated  U.S. 
customers,  e.g.,  parts  of  bearings  that 
were  imported  by  U.S.  affiliates  of 
foreign  exporters  and  then  further 
processed  into  other  products  which 
were  then  sold  to  unaffiliated  parties, 
we  determined  that  the  special  rule  for 
merchandise  with  value  added  after 
importation  imder  section  772(e)  of  the 
Act  applied  to  all  firms  that  added  value 
in  the  United  States. 

Section  772(e)  of  the  Act  provides 
that,  when  the  subject  merchandise  is 
imported  by  an  affiliated  person  and  the 
value  added  in  the  United  States  by  the 
affiliated  person  is  likely  to  exceed 


substantially  the  value  of  the  subject 
merchandise,  we  shall  determine  the 
CEP  for  such  merchandise  using  the 
price  of  identical  or  other  subject 
merchandise  if  there  is  a  sufficient 
quantity  of  sales  to  provide  a  reasonable 
basis  for  comparison  and  we  determine 
that  the  use  of  such  sales  is  appropriate. 
If  there  is  not  a  sufficient  quantity  of 
such  sales  or  if  we  determine  that  using 
the  price  of  identical  or  other  subject 
merchandise  is  not  appropriate,  we  may 
use  any  other  reasonable  basis  to 
determine  the  CEP. 

To  determine  whether  the  value- 
added  is  likely  to  exceed  substantially 
the  value  of  the  subject  merchandise,  we 
estimated  the  value  added  based  on  the 
difference  between  the  averages  of  the 
prices  charged  to  the  first  unaffiliated 
purchaser  for  the  merchandise  as  sold  in 
the  United  States  and  the  averages  of  the 
prices  paid  for  the  subject  merchandise 
by  the  affiliated  purchaser.  Based  on 
this  analysis,  we  determined  that  the 
estimated  value  added  in  the  United 
States  by  all  firms  accoimted  for  at  least 
65  percent  of  the  price  charged  to  the 
first  unaffiliated  customer  for  the 
merchandise  as  sold  in  the  United 
States.  (See  19  CFR  351.402(c)  for  an 
explanation  of  our  practice  on  this 
issue.)  Therefore,  we  preliminarily 
determine  that  the  value  added  is  likely 
to  exceed  substantially  the  value  of  the 
subject  merchandise.  Also,  for  the 
companies  in  question,  we  determine 
that  there  was  a  sufficient  quantity  of 
sales  remaining  to  provide  a  reasonable 
basis  for  comparison  and  that  the  use  of 
these  sales  are  appropriate.  Accordingly, 
for  purposes  of  determining  dumping 
margins  for  the  sales  subject  to  the 
special  rule,  we  have  used  the  weighted- 
average  dumping  margins  calculated  on 
sales  of  identical  or  other  subject 
merchandise  sold  to  imaffiliated 
persons. 

No  other  adjustments  to  export  price 
or  CEP  were  claimed  or  allowed. 

Normal  Value 

Based  on  a  comparison  of  the 
aggregate  quantity  of  home-market  and 
U.S.  sales  and  absent  any  information 
that  a  particular  market  situation  in  the 
exporting  country  did  not  permit  a 
proper  comparison,  we  determined, 
with  the  exception  of  Timken  Aerospace 
U.K.  Ltd.,  that  the  quantity  of  foreign 
like  product  sold  by  all  respondents  in 
the  exporting  country  was  sufficient  to 
permit  a  proper  comparison  with  the 
sales  of  the  subject  merchandise  to  the 
United  States,  pursuant  to  section  773(a) 
of  the  Act.  Each  company's  quantity  of 
sales  in  its  home  market  was  greater 
than  five  percent  of  its  sales  to  the  U.S. 
market.  Therefore,  in  accordance  writh 


section  773(a)(l)(B)(i)  of  the  Act,  we 
based  normal  value  on  the  prices  at 
which  the  foreign  like  products  were 
first  sold  for  consumption  in  the 
exporting  country. 

With  respect  to  Timken  Aerospace 
U.K.  Ltd.,  we  found  that,  although  its 
home  market  was  viable  under  section 
773(a)(1)  of  the  Act,  the  firm  made  no 
sales  of  foreign  like  product  in  its  home 
market  that  we  were  able  to  compare  to 
its  U.S.  sales.  Therefore,  we  based 
normal  value  on  constructed  value. 

Due  to  the  extremely  large  nimiber  of 
transactions  that  occurred  during  the 
period  of  review  and  the  resulting 
administrative  burden  involved  in 
examining  all  of  these  transactions,  we 
sampled  sales  to  calculate  normal  value 
in  accordance  with  section  777A  of  the 
Act.  When  a  firm  had  more  than  2,000 
home-market  sales  transactions  on  an 
order-specific  basis,  we  used  sales  in 
sample  months  that  corresponded  to  the 
sample  weeks  that  we  selected  for  U.S. 
CEP  sales,  sales  in  the  month  prior  to 
the  period  of  review,  and  sales  in  the 
month  following  the  period  of  review. 
The  sample  months  were  April,  May, 
August,  September,  and  November  of 
1999  and  January,  April,  and  May  of 
2000. 

We  used  sales  to  affiliated  customers 
only  where  we  determined  such  sales 
were  made  at  arm's-length  prices,  i.e.,  at 
prices  comparable  to  prices  at  which  the 
firm  sold  identical  merchandise  to 
unaffiliated  customers. 

Because  we  disregarded  below-cost 
sales  in  accordance  with  section  773(b) 
of  the  Act  in  the  last  completed  review, 
AFBs  10,  with  respect  to  SNR  (BBs), 
Koyo  (BBs),  NSK  (BBs  and  CRBs),  and 
NTN  (all),  we  had  reasonable  groimds  to 
believe  or  suspect  that  sales  of  the 
foreign  like  product  imder  consideration 
for  the  determination  of  normal  value  in 
these  reviews  may  have  been  made  at 
prices  below  the  cost  of  production 
(COP)  as  provided  by  section 
773(b)(2)(A)(ii)  of  the  Act.  Therefore, 
pursuant  to  section  773(b)(1)  of  the  Act, 
we  conducted  COP  investigations  of 
sales  by  these  firms  in  the  home  market. 

In  accordance  with  section  773(b)(3) 
of  the  Act,  we  calculated  the  COP  based 
on  the  sum  of  the  costs  of  materials  and 
fabrication  employed  in  producing  the 
foreign  like  product,  the  selling,  general 
and  administrative  (SG&A)  expenses, 
and  all  costs  and  expenses  incidental  to 
packing  the  merchandise.  In  our  COP 
analysis,  we  used  the  home-market  sales 
and  COP  information  provided  by  each 
respondent  in  its  questionnaire 
responses.  We  did  not  conduct  a  COP 
analysis  regarding  merchandise  subject 
to  an  antidumping  duty  order  in 
instances  where  a  respondent  reported 


DO  U.S.  sales  or  shipments  of 
merchandise  subject  to  that  order. 

After  calculating  the  COP,  in 
accordance  with  section  773(b)(1)  of  the 
Act,  we  tested  whether  home-market 
sales  of  AFBs  were  made  at  prices  below 
the  COP  within  an  extended  period  of 
time  in  substantial  quantities  and 
whether  such  prices  permitted  the 
recovery  of  all  costs  within  a  reasonable 
period  of  time.  We  compared  model- 
specific  COPs  to  the  reported  home- 
market  prices  less  any  applicable 
movement  charges,  discounts,  and 
rebates. 

Pursuant  to  section  773(b)(2)(C)  of  the 
Act,  when  less  than  20  percent  of  a 
respondent's  sales  of  a  given  product 
were  at  prices  less  than  the  COP,  we  did 
not  disregard  any  below-cost  sales  of 
that  product  because  the  below-cost 
sales  were  not  made  in  substantial 
quantities  within  an  extended  period  of 
time.  When  20  percent  or  more  of  a 
respondent's  sales  of  a  given  product 
during  the  period  of  review  were  at 
prices  less  than  the  COP,  we 
disregarded  the  below-cost  sales 
because  they  were  made  in  substantial 
quantities  within  an  extended  period  of 
time  pursuant  to  sections  773(b)(2)(B) 
and  (C)  of  the  Act  and  because,  based  on 
comparisons  of  prices  to  weighted- 
average  COPs  for  the  pwiod  of  review, 
we  determined  that  these  sales  were  at 
prices  which  would  not  permit  recovery 
of  all  costs  within  a  reasonable  period 
of  time  in  accordance  with  section 
773(b)(2)(D)  of  the  Act.  Based  on  this 
test,  we  disregarded  below-cost  sales 
with  respect  to  all  of  the  above- 
mentioned  companies  and  indicated 
merchandise  except  where  there  were 
no  sales  or  shipments  subject  to  review. 

We  compared  U.S.  sales  with^sales  of 
the  foreign  like  product  in  the  home 
market.  We  considered  all  non-identical 
products  within  a  bearing  family  to  be 
equally  similar.  As  defined  in  the 
questionnaire,  a  bearing  family  consists 
of  all  bearings  which  are  the  foreign  like 
product  that  are  the  same  in  the 
following  physical  characteristics:  Load 
direction,  bearing  design,  number  of 
rows  of  rolling  elements,  precision 
rating,  dynamic  load  rating,  outer 
diameter,  inner  diameter,  and  width. 

Home-market  prices  were  based  on 
the  packed,  ex-factory  or  delivered 
prices  to  affiliated  or  unaffiliated 
purchasers.  When  applicable,  we  made 
adjustments  for  differences  in  packing 
and  for  movement  expenses  in 
accordance  with  sections  773(a)(6)(A) 
and  (B)  of  the  Act.  We  also  made 


adjustments  for  differences  in  cost 
attributable  to  differences  in  physical 
characteristics  of  the  merchandise 
pursuant  to  section  773(a)(6)(C)(ii)  of 
the  Act  and  for  differences  in 
circumstances  of  sale  (COS)  in 
accordance  with  section  773(a)(6)(C)(iii) 
of  the  Act  and  19  CFR  351.410.  For 
comparisons  to  export  price,  we  made 
COS  adjustments  by  deducting  home- 
market  direct  selling  expenses  fit>m  and 
adding  U.S.  direct  selling  expenses  to 
normal  value.  For  comparisons  to  CEP, 
we  made  COS  adjustments  by  deducting 
home-market  direct  selling  expenses 
from  normal  value.  We  also  made 
adjustments,  when  applicable,  for 
home-market  indirect  selling  expenses 
to  ofEset  U.S.  commissions  in  export- 
price  and  CEP  calculations. 

In  accordance  with  section 
773(a)(l)(B)(i)  of  the  Act,  we  based 
normal  value,  to  the  extent  practicable, 
on  sales  at  the  same  level  of  trade  as  the 
export  price  or  CEP.  If  normal  value  was 
calculated  at  a  different  level  of  trade, 
we  made  an  adjustment,  if  appropriate 
and  if  possible,  in  accordance  with 
section  773(a)(7)  of  the  Act.  (See  Level 
of  Trade  section  below.) 

In  accordance  with  section  773(a)(4) 
of  the  Act,  we  used  constructed  value  as 
the  basis  for  normal  value  when  there 
were  no  usable  sales  of  the  foreign  like 
product  in  the  comparison  market.  We 
calciilated  constructed  value  in 
accordance  with  section  773(e)  of  the 
Act.  We  included  the  cost  of  materials 
and  fabrication,  SG&A  expenses,  and 
profit  in  the  calculation  of  censtructed 
value.  In  accordance  with  section 
773(e)(2)(A)  of  the  Act,  we  based  SG&A 
expenses  and  profit  on  the  amounts 
incurred  and  realized  by  each 
respondent  in  connection  with  the 
production  and  sale  of  the  foreign  like 
product  in  the  ordinary  course  of  trade 
for  consumption  in  the  home  market. 

When  appropriate,  we  made 
adjustments  to  constructed  value  in 
accordance  with  section  773(a)(8)  of  the 
Act  and  19  CFR  351.410  for  COS 
differences  and  level-of-trade 
differences.  For  comparisons  to  export 
price,  we  made  COS  adjustments  by 
deducting  home-market  direct  selling 
expenses  from  and  adding  U.S.  direct 
selling  expenses  to  normal  value.  For 
comparisons  to  CEP,  we  made  COS 
adjustments  by  deducting  home-market 
direct  selling  expenses  from  normal 
value.  We  also  made  adjustments,  when 
applicable,  for  home-market  indirect 
selling  expenses  to  offset  U.S. 


commissions  in  export-price  and  CEP 
comparisons. 

When  possible,  we  calculated 
constructed  value  at  the  same  level  of 
trade  as  the  export  price  or  CEP.  ff 
constructed  value  was  calculated  at  a 
different  level  of  trade,  we  made  an 
adjustment,  if  appropriate  and  if 
possible,  in  accordance  with  sections 
773(a)(7)  and  (8)  of  the  Act.  (See  Level 
of  Tmde  section  below.) 

Level  of  Trade 

To  the  extent  practicable,  we 
determined  normal  value  for  sales  at  the 
same  level  of  trade  as  the  U.S.  sales 
(either  export  price  or  CEP).  When  there 
were  no  sales  at  the  same  level  of  trade, 
we  compared  U.S.  sales  to  home-market 
sales  at  a  different  level  of  trade.  The 
normal-value  level  of  trade  is  that  of  the 
starting-price  sales  in  the  home  market. 
When  normal  value  is  based  on 
constructed  value,  the  level  of  trade  is 
that  of  the  sales  bom  which  we  derived 
SG&A  and  profit. 

To  determine  whether  home-market 
sales  are  at  a  different  level  of  trade  than 
U.S.  sales,  we  examined  stages  in  the 
marketing  process  and  selling  functions 
along  the  chain  of  distribution  between 
the  producer  and  the  unaffiliated 
customer.  If  the  comparison-market 
sales  were  at  a  different  level  of  trade 
from  that  of  a  U.S.  sale  and  the 
difference  affected  price  comparability, 
as  manifested  in  a  pattern  of  consistent 
price  differences  between  the  sales  on 
which  normal  value  is  based  and 
comparison-market  sales  at  the  level  of 
trade  of  the  export  transaction,  we  made 
a  level-of-trade  adjustment  under 
section  773(a)(7)(A)  of  the  Act.  See 
Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Certain  Cut-to- 
Length  Carbon  Steel  Plate  from  South 
Africa,  62  FR  61731  (November  19. 
1997). 

For  a  company-specific  description  of 
our  level-of-trade  analysis  for  these 
preliminary  results,  see  Memorandum 
to  Laurie  Parkhill  from  Antifriction 
Bearings  Team  regarding  Level  of  Trade, 
dated  January  30,  2001,  on  file  in  the 
CRU,  Room  B-099. 

Preliminary  Results  of  Reviews 

As  a  residt  of  our  reviews,  we 
preliminarily  determine  the  following 
weighted-average  dumping  margins  (in 
percent)  for  the  period  May  1,  1999, 
through  April  30,  2000  (for  BBs),  and  for 
the  period  May  1, 1999,  through 
December  31, 1999  (for  CRBs  and  SPBs): 
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Company 


FRANCE 


SNFA  

SNR 

Alfateam 

Alfa-Team  

Bearing  Discount  Int 

Motion  Bearings 

Yoo  Shin  Commercial  Co 

Rodamientos  Rovi  

Rovi-Valencia 

Rovi-Marcay 

RIRSA  

DCD  

EuroLatin  Ex.  Services  .... 


GERMANY 


Cerot>ar  GmbH  

INA  

Torrington 

Alfateam 

Alfa-Team 

Bearing  Discount  Int  

Motion  Bearings  

Yoo  Shin  Commercial  Co 

Rodamientos  Rovi  

Rovi-Valencia 

Rovi-Marcay 

RIRSA 

DCD  

EuroLatin  Ex.  Services  .... 


ITALY 


ANateam 

Alfa-Team  ; 

Bearing  Discount  Int  

Motion  Bearings 

Yoo  Shin  Commercial  Co 

Rodamientos  Rovi  

Rovi-Valencia 

Rovi-Marcay 

RIRSA  

DCD  

EuroLatin  Ex.  Services  .... 


JAPAN 


Koyo 

NSK  Ltd. 

NTN 

Sapporo 


SWEDEN 


Alfateam 

Alfa-Team  

Bearing  Discount  Int  

Motion  Bearings 

Yoo  Shin  Commercial  Co 

Rodamientos  Rovi  

Rovi-Valencia 

Rovi-Marcay 

RIRSA  

DCD  

EuroLatin  Ex.  Services  .... 


UNITED  KINGDOM 


NSK/RHP  Bearings 

SNFA  

Timken  


BaH 


Cylindrical        Spherical  plain 


(') 

2.92 

66.18 

66.18 

(^) 

66.18 

66.18 

(*) 

(^) 

(^) 

(*) 

66.18 

(^) 


68.29 
68.29 

(') 

68.29 

68.29 

(^) 

(») 

(*) 

{') 

68.29 

(^) 


13.55 
13.55 

(^) 

13.55 

13.55 

(') 

(^) 

(^) 

(') 

13.55 


15.70 
2.21 
1.11 


0.00 

(') 
(') 
P) 
(') 
(') 
(') 

(') 

-    (') 

P) 

(') 


0.00 

0.10 

61.60 

61.60 

61.60 

{') 

61.60 

61.60 

(^) 

(^) 

(^) 

(') 

61.60 

(^) 


(») 
(') 
(') 
(') 

(») 
(') 
(») 
(») 
(') 
(') 
(') 
(') 
(') 


0.00 

(') 

3.07 
(') 


^  No  shipnwnts  or  sales  subject  to  this  review.  The  deposit  rate  remains  unchanged  from  the  last  relevant  segment  of  the  proceeding  in  which 
the  firm  had  shipments/sales. 
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2  No  shipments  or  sales  subject  to  this  review.  The  firm  has  rx)  individual  rate  from  any  segment  of  this  proceeding. 

3  No  request  (or  review  under  section  751(a)  of  the  Act. 


Any  interested  party  may  request  a 
hearing  within  21  days  of  the  date  of 
publication  of  this  notice.  A  general- 
issues  hearing,  if  requested,  and  any 


hearings  regarding  issues  related  solely 
to  specific  countries,  if  requested,  will 
be  held  in  accordance  with  the 
follomng  schedule  and  at  the  indicated 


locations  in  the  main  Commerce 
Department  building: 


Case 


Time 


Room  No. 


General  Issues  . 

Sweden  

Germany 

Italy 

United  Kingdom 

France  

Japan  


March  15,  2001 
March  15.  2001 
March  22,  2001 
March  22,  2001 
March  23,  2001 
March  23,  2001 
March  26,  2001 


9:00  am 
2:00  pm 
9:00  am 
2:00  pm 
9:00  am 
2:00  pm 
9:00  am 


B-841A 

B-841A 

6057 

6057 

6057 

6057 

6057 


Issues  raised  in  hearings  will  be 
limited  to  those  raised  in  the  respective 
case  and  rebuttal  briefs.  Case  briefs  from 
interested  parties  and  rebuttal  briefs, 
limited  to  the  issues  raised  in  the 


respective  case  briefs,  may  be  submitted 
not  later  than  the  dates  shown  below  for 
general  issues  and  the  respective 
coimtry-specific  cases.  Parties  who 
submit  case  or  rebuttal  briefs  in  these 


proceedings  are  requested  to  submit 
with  each  argxmient  (1)  a  statement  of 
the  issue,  and  (2)  a  brief  simmiary  of  the 
argument  with  an  electronic  version 
included. 


Case 

General  Issues 

Sweden  „ 

Germany  

Italy 

United  Kingdom  ., 

FrafKe 

Japan  


Briefs  due 


March  5,  2001 
March  5,  2001 
March  6,  2001 
March  6,  2001 
March  7,  2001 
March  7,  2001 
March  8,  2001 


Rebuttals  due 


March  12,2001. 
March  12,2001. 
March  13,2001. 
March  13,2001. 
March  14,2001. 
March  14,2001. 
March  15,2001. 


The  Department  wUl  publish  the  final 
results  of  these  administrative  reviews, 
including  the  results  of  its  analysis  of 
issues  raised  in  any  such  written  briefs. 
The  Department  will  issue  final  results 
of  these  reviews  within  120  days  of 
publication  of  these  preliminary  results. 

Assessment  Rates 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  In  accordance  with  19  CFR 
351.212(b)(1),  we  have  calculated, 
whenever  possible,  an  exporter/ 
importer-specific  assessment  rate  or 
value  for  subject  merchandise. 

Export'Price  Sales 

With  respect  to  export-price  sales  for 
these  preliminary  results,  we  divided 
the  total  dumping  margins  (calculated 
as  the  difference  between  normal  value 
and  export  price)  for  each  importer/ 
customer  by  the  total  number  of  units 
sold  to  that  importer/customer.  We  will 
direct  the  Customs  Service  to  assess  the 
resulting  per-imit  dollar  amount  against 
each  imit  of  merchandise  in  each  of  that 
importer's/customer's  entries  under  the 
relevant  order  during  the  review  period. 


Constructed  Export  Price  Sales 

For  CEP  sales  (sampled  and  non- 
sampled),  we  divided  the  total  dumping 
margins  for  the  reviewed  sales  by  the 
total  entered  value  of  those  reviewed 
sales  for  each  importer.  We  will  direct 
the  Customs  Service  to  assess  the 
resulting  percentage  margin  against  the 
entered  customs  values  for  the  subject 
merchandise  on  each  of  that  importer's 
entries  under  the  relevant  order  during 
the  review  period  (see  19  CFR 
351.212(a)). 

Cash-Deposit  Requirements 

To  calculate  the  cash-deposit  rate  for 
each  respondent  [i.e.,  each  exporter 
and/or  manufacturer  included  in  these 
reviews)  we  divided  the  total  dumping 
margins  for  each  company  by  the  total 
net  value  for  that  company's  sales  of 
merchandise  during  the  review  period 
subject  to  each  order. 

In  order  to  derive  a  single  deposit  rate 
for  each  order  for  each  respondent,  we 
weight-averaged  the  export-price  and 
CEP  deposit  rates  (using  the  export  price 
and  CEP,  respectively,  as  the  weighting 
factors).  To  accomplish  this  when  we 
sampled  CEP  sales,  we  first  calculated 
the  total  dumping  margins  for  all  CEP 
sales  during  the  review  period  by 
multipljring  the  sample  CEP  margins  by 


the  ratio  of  total  days  in  the  review 
period  to  days  in  the  sample  weeks.  We 
then  calculated  a  total  net  value  for  all 
CEP  sales  during  the  review  period  by 
multiplying  the  sample  CEP  total  net 
value  by  the  same  ratio.  Finally,  we 
divided  the  combined  total  dumping 
margins  for  both  export-price  and  CEP 
sales  by  the  combined  total  value  for 
both  export-price  and  CEP  Sciles  to 
obtain  the  deposit  rate. 

Entries  of  parts  incorporated  into 
finished  bearings  before  sales  to  an 
unaffiliated  customer  in  the  United 
States  will  receive  the  respondent's 
deposit  rate  applicable  to  the  order. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  the  notice  of  final  results 
of  administrative  reviews  for  all 
shipments  of  AFBs  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication,  as  provided  by  section 
751(a)(1)  of  the  Act  unless  the  order  has 
been  revoked,  effective  January  1,  2000: 
(1)  The  cash-deposit  rates  for  the 
reviewed  companies  will  be  the  rates 
established  in  the  final  results  of 
reviews;  (2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash-deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
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the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  prior  review,  or  the  less-than- 
fair- value  investigation,  but  the 
manufacturer  is,  the  cash-deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  the  cash- 
deposit  rate  for  all  other  manufacturers 
or  exporters  will  continue  to  be  the  "All 
Others"  rate  for  the  relevant  order  made 
effective  by  the  final  results  of  review 
published  on  July  26, 1993  (see 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  France,  et  al;  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews  and  Revocation 
in  Part  of  an  Antidumping  Duty  Order, 
58  FR  39729  (July  26,  1993),  and,  for 
BBs  from  Italy,  see  Antifriction  Bearings 
(Other  Than  Tapered  Roller  Bearings) 
and  Parts  Thereof  From  France,  et  al; 
Final  Results  of  Antidumping  Duty 
Administrative  Reviews,  Partial 
Termination  of  Admirustrative  Reviews, 
and  Revocation  in  Part  of  Antidumping 
Duty  Orders,  61  FR  66472  (December  17, 
1996)).  These  rates  are  the  "All  Others" 
rates  from  the  relevant  less-than-fair- 
value  investigations. 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  reviews. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
351.402(f)  to  file  a  certificate  regarding 
the  reimbursement  of  antidimiping 
duties  prior  to  liqmdation  of  the 
relevant  entries  during  this  review 
period.  Failure  to  comply  with  this 
requirement  could  result  in  the 
Department's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  doubled  antidimiping  duties. 

We  are  issuing  and  publishing  these 
determinations  in  accordance  with 
sections  751(a)(1)  and  777(i)(l)  of  the 
Act. 

Dated:  January  30,  2001. 
Bernard  T.  Carreau, 

Acting  Assistant  Secretary  for  Import 
A  dministra  tion . 

(FR  Doc.  01-2981  Filed  2-2-01;  8:45  am] 
BIUMG  COOE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  AdministratkMi 

[A-428-815] 

Amended  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Certain 
Corrosion  Resistant  CartxNi  Steel  Flat 
Products  From  Germany 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Amendment  to  final 
determination  of  antidiunping  duty 
investigation. 

SUMMARY:  We  are  amending  the  cash 
deposit  rate  for  Thyssen  Stahl  AG  to 
10.02%  ad  valorem. 
EFFECTIVE  DATE:  February  5,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  Thirumalai,  Office  1,  Group  1, 
AD/CVD  Enforcement,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington  DC  20230; 
telephone  (202)  482-4087. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  in  effect  as  of  December  31, 
1994.  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department  of  Commerce's  (the 
Department's)  regulations  refer  to  19 
CFR  part  353  (April  1997). 

Amended  Final  Determination 

On  September  27,  2000,  the 
Department  of  Commerce  published  its 
Amended  Final  Determinations  of  Sales 
at  Less  Than  Fair  Value:  Certain  Cold- 
Rolled  and  Corrosion  Resistant  Carbon 
Steel  Flat  Products  from  Germany  (68 
FR  58044).  In  that  determination,  the 
Department  stated  that  it  was  not 
necessary  to  change  the  cash  deposit 
rates  for  Thyssen  Stahl  AG  with  respect 
to  either  product  because  new  cash 
deposit  rates  had  been  established  in 
administrative  reviews  subsequent  to 
the  less-than-fair-value  investigations. 
However,  an  administrative  review  for 
Thyssen  had  been  completed  only  with 
respect  to  cold-rolled  carbon  steel  flat 
products.  Therefore,  we  must  amend  the 
cash  deposit  rate  for  Thyssen  from 
4.18%  to  10.02%  ad  valorem  with 
respect  to  corrosion  resistant  carbon 
steel  flat  products  &t)m  Germany. 

Cash  Deposit  Instructions 

The  cash  deposit  rate  of  10.02%  ad 
valorem  for  Thyssen  Stahl  AG  with 
respect  to  corrosion  resistant  carbon 


steel  flat  products  from  Germany  will  be 
effective  upon  publication  of  this  notice 
of  amended  final  determination  on  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date. 

This  amended  final  determination 
and  notice  are  in  accordance  with 
section  736(a)(1)  of  the  Act  (19  U.S.C. 
1675(a)(1))  and  19  CFR  353.20(a)(4). 

Dated:  January  26,  2001. 
Bernard  T.  Carreau, 

Fulfilling  the  duties  of  Assistant  Secretary 

for  Import  Administration. 

[FR  Doc.  01-2982  Filed  2-2-01;  8:45  am] 

BRiJNGCOOE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

international  Trade  Administration 
[A-53a-810] 

Stainless  Steel  Bar  From  India; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review  and  Partial 
Rescission  of  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary  results  of 
1999-2000  administrative  review  and 
partial  rescission  of  administrative 
review  of  stainless  steel  bar  from  India. 

SUMMARY:  In  response  to  requests  from 
interested  parties,  the  Department  of 
Commerce  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  stainless 
steel  bar  from  India  with  respect  to 
Panchmahal  Steel  Limited.  "This  review 
covers  sales  of  stainless  steel  bar  to  the 
United  States  during  the  period 
February  1, 1999,  through  January  31, 
2000. 

We  have  preliminarily  determined 
that,  during  the  period  of  review, 
Panchmahal  Steel  Limited  made  sales 
below  normal  value.  If  these 
preliminary  results  are  adopted  in  our 
final  results  of  administrative  review, 
we  will  instruct  the  Customs  Service  to 
assess  antidumping  duties  equal  to  the 
difference  between  the  export  price  and 
the  normal  value. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
Parties  who  submit  argument  are  also 
requested  to  submit  (1)  a  statement  of 
the  issue  and  (2)  a  brief  summary  of  the 
argument. 

EFFECTIVE  DATE:  Februar>'  5,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Blanche  Ziv  or  Ryan  Langan,  Office  1, 
AD/CVD  Enforcement,  Import 
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Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230: 
telephone  (202)  482-4207  or  (202)  482- 
1279  respectively. 
SUPPLEMENTARY  INFORMATKW: 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
all  references  to  the  Department  of 
Commerce's  ("the  Department's") 
regulations  are  to  19  CFR  Part  351  (April 
1999). 

Background 

On  February  21, 1995,  the  Department 
published  in  the  Federal  Register  (60 
FR  9661)  the  antidumping  duty  order  on 
stainless  steel  bar  from  India.  'The 
Department  notified  interested  parties  of 
the  opportunity  to  request  an 
administrative  review  of  this  order  on 
February  14,  2000  (65  FR  7348).  hi 
February  2000,  the  Department  received 
requests  from  the  four  respondents  to 
conduct  an  administrative  review.  Thus, 
in  accordance  with  19  CFR 
351.221(b)(1),  we  published  a  notice  of 
initiation  of  this  antidumping  duty 
administrative  review  on  March  30, 
2000  (65  FR  16875),  with  respect  to 
Chandan  Steel  Ltd.  ("Chandan"),  Isibars 
Limited  ("Isibars"),Viraj  Impoexpo  Ltd. 
("Viraj"),  and  Panchmahal  Steel  Limited 
CTanchmahal").  The  review  covers  the 
period  February  1, 1999,  through 
January  31,  2000. 

On  May  2.  2000,  Chandan  and  Isibars 
withdrew  their  requests  for  review. 
Chandan  and  Isibu^'  withdrawal 
requests  were  timely  and  no  other 
interested  party  requested  a  review  of 
these  companies,  llierefore,  in 
accordance  with  19  CFR  351.213(d)(1), 
we  are  rescinding  the  review  of 
Chandan  and  Isibars. 

On  Jime  20  and  29,  2000,  the 
petitioners  submitted  allegations  of 
sales  made  below  the  cost  of  production 
for  Viraj  and  Panchmahal,  respectively. 
Because  the  petitioners'  allegations 
provided  a  reasonable  basis  to  suspect 
that  sales  in  the  home  market  by  Viraj 
and  Panchmahal  had  been  made  at 
prices  below  the  cost  of  production,  the 
Department  initiated  sales  below  cost 
investigations  of  Viraj  and  Panchmahal 
on  July  11  and  13,  2000,  respectively. 

On  September  8,  2000,  Viraj  withdrew 
its  request  for  review.  Although,  the 
respondent's  withdrawal  was  received 
by  the  Department  well  after  the 


deadline  of  Jime  28,  2000,  section 
351.213(d)(1)  of  the  Department's 
regulations  permits  the  Department  to 
extend  the  deadline  if  "it  is  reasonable 
to  do  so."  Therefore,  in  accordance  with 
351.213(d)(1)  of  the  Department's 
regulations,  the  Department  extended 
the  deadline  to  withdraw  requests  for 
review  and  rescinded  the  administrative 
review  with  respect  to  Viraj  [see  the 
September  26,  2000  memo,  "Partial 
Rescission  of  Administrative  Review 
with  Respect  to  Viraj  Impoexpo,  Ltd." 
bom  team  to  Susan  Kuhbach). 
The  Department  conducted 
verification  of  Panchmahal 's  cost  and 
sales  information  in  December  2000,  at 
Panchmahal 's  corporate  headquarters  in 
Baroda,  India,  and  at  its  production 
facility  in  Kalol,  India.  The  Department 
issued  the  sales  and  cost  verification 
report  on  January  4,  2001. 

Scope  of  Reviews 

Imports  covered  by  these  reviews  are 
shipments  of  stainless  steel  bar  ("SSB"). 
SSB  means  articles  of  stainless  steel  in 
straight  lengths  that  have  been  either 
hot-rolled,  forged,  turned,  cold-drawn, 
cold-rolled  or  otherwise  cold-finished, 
or  groimd,  having  a  uniform  solid  cross 
section  along  their  whole  length  in  the 
shape  of  circles,  segments  of  circles, 
ovals,  rectangles  (including  squares), 
triangles,  hexagons,  octagons,  or  other 
convex  polygons.  SSB  includes  cold- 
finished  SSBs  that  are  turned  or  ground 
in  straight  lengths,  whether  produced 
bora  hot-rolled  bar  or  from  straightened 
and  cut  rod  or  wire,  and  reinforcing  bars 
that  have  indentations,  ribs,  grooves,  or 
other  deformations  produced  during  the 
rolling  process. 

Except  as  specified  above,  the  term 
does  not  include  stainless  steel  semi- 
finished products,  cut  length  flat-rolled 
products  (i.e.,  cut  length  rolled  products 
which  if  less  than  4.75  mm  in  thickness 
have  a  width  measuring  at  least  10  times 
the  thickness,  or  if  4.75  mni  or  more  in 
thickness  having  a  width  which  exceeds 
150  nun  and  measures  at  least  twice  the 
thickness),  wire  (i.e.,  cold-formed 
products  in  coils,  of  any  uniform  solid 
cross  section  along  their  whole  length, 
which  do  not  conform  to  the  definition 
of  flat-rolled  products),  and  angles, 
shapes  and  sections. 

The  SSB  subject  to  these  reviews  is 
ciurently  classifiable  under  subheadings 
7222.11.00.05,  7222.11.00.50, 
7222.19.00.05,  7222.19.00.50, 
7222.20.00.05,  7222.20.00.45, 
7222.20.00.75,  and  7222.30.00.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS").  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  our 


written  description  of  the  scope  of  these 
reviews  is  dispositive. 

Use  of  Facts  Otherwise  Available 

Section  776(a)  provides  that  the 
Department  shall  apply  "facts  otherwise 
available"  if,  inter  alia,  a  respondent: 

(1)  Withholds  information  that  has 
been  requested; 

(2)  Fails  to  provide  information 
within  the  deadlines  established,  or  in 
the  form  or  manner  requested  by  the 
Department,  subject  to  subsections  (c)(1) 
and  (e)  of  Section  782; 

(3)  Significantly  impedes  a 
proceecting;  or 

(4)  Provides  information  that  cannot 
be  verified. 

Section  782(e)  of  the  Act  provides 
further  that  the  Department  shall  not 
decline  to  consider  information  that  is 
submitted  by  an  interested  party  and 
that  is  necessary  to  the  determination 
but  does  not  meet  all  the  applicable 
requirements  established  by  the 
Department  if — 

(1)  The  information  is  submitted  by 
the  deadline  established  for  its 
submission; 

(2)  The  information  can  be  verified; 

(3)  The  information  is  not  so 
incomplete  that  it  cannot  serve  as  a 
reliable  basis  for  reaching  the  applicable 
determination; 

(4)  The  interested  party  has 
demonstrated  that  it  acted  to  the  best  of 
its  ability  in  providing  the  information 
and  meeting  the  requirements 
established  by  the  Department  with 
respect  to  the  information;  and 

(5)  The  information  can  be  used 
without  undue  difficulties. 

Thus,  if  any  one  of  these  criteria  is  not 
met,  the  Department  may  decline  to 
consider  the  information  at  issue  in 
making  its  determination. 

We  have  preliminarily  determined 
that  the  use  of  facts  available  is 
necessary  in  this  review  for 
Panchmahal.  Our  reasons  are  described 
below  [see  also  the  January  29,  2001 
memo,  "Application  of  Adverse  Facts 
Available  for  Panchmahal  Steel  Ltd." 
frt>m  team  to  Susan  Kuhbach). 

In  its  May  15,  2000  section  A 
questioimaire  response,  Ptochmahal 
reported  the  quantity  and  value  of  home 
market  sales  of  the  merchandise  imder 
review.  Panchmahal's  June  8,  2000 
Section  B  questionnaire  response, 
which  included  its  home  market  sales 
database,  indicated  that  "black  bar,"  or 
hot  rolled  bar  was  the  only  type  of  the 
merchandise  under  review  sold  in  the 
home  market  during  the  POR.  On 
September  6,  2000,  we  asked 
Panchmahal  to  confirm  that  it  had 
reported  all  of  its  home  market  sales  of 
the  merchandise  under  review.  In 
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making  this  confirmation,  we 
specifically  instructed  Panchmahal  to 
ensure  that  sales  of  "bright  bar,"  or 
cold-rolled  bar,  and  black  bar  were 
included  in  the  reported  data  for  the 
home  market.  On  October  10,  2000, 
Panchmahal  confirmed  in  its  first 
supplemental  questionnaire  response 
that  it  had  reported  all  home  market 
sales  of  all  types  of  the  merchandise 
under  review  in  the  home  market  sales 
listed  in  its  previous  submissions. 

At  verification,  we  discovered  that 
Panchmahal  failed  to  report  its  home 
market  sales  of  bright  bar  (see  the 
January  4,  2001  sales  and  cost 
verification  report),  despite  the  fact  that, 
as  noted  above,  cold-rolled  bar  is 
included  in  the  scope  of  the  review. 
Moreover,  the  Department  specifically 
asked  for  "bright  bar"  sales  in  its 
supplemental  questionnaire. 
Panchmahal  stated  at  verification  that  it 
has  excluded  these  home  market  sales 
because  it  believed  that  the  merchandise 
in  question  was  not  included  within  the 
6cop>e  of  the  review  due  to  quaUty 
differences.  However,  we  disagree  with 
Panchmahal's  interpretation  of  the 
scope  of  this  proceeding  and  believe 
that  Panchmahal  should  have  reported 
its  home  market  sales  of  bright  bar.  The 
description  of  the  merchandise  covered 
by  the  scope  of  this  review  does  not 
make  exceptions  based  on  the  quality  of 
the  merchandise.  Furthermore,  if 
Panchmahal  was  uncertain  of  its 
reporting  requirements,  it  should  have 
sought  clarification  from  the 
Department  about  it.  It  did  not  do  so 
despite  having  had  ample  opportimity. 

In  addition,  Panchmahal  did  not 
prepare  for  verification  as  requested  in 
the  verification  outline.  Specifically, 
Panchmahal  did  not  prepare  any  of  the 
requested  documentation  for  the  pre- 
selected items  for  sales  or  costs.  As  a 
result,  the  verification  process  was 
significantly  impeded  and  many 
reported  items  were  left  unverified. 
Specifically,  packing  costs,  indirect 
selling  expenses,  commission  expenses 
and  level  of  trade  adjustments  were  not 
verified  with  respect  to  home  market 
sales.  In  addition,  we  were  unable  to 
verify  the  following  expenses  and 
adjustments  for  U.S.  sales:  Inland 
freight;  international  freight;  credit; 
packing;  indirect  selling  expenses; 
brokerage  and  handling;  and  inventory 
carrying  costs.  RegartTmg  its  costs, 
Panchmahal  did  not  prepare  documents 
demonstrating  how  the  reported  cost 
information  reconciled  to  inventory, 
consumption,  production,  and 
accounting  records  and  financial 
statements.  Therefore,  we  were  unable 
to  verify  the  reported  raw  material, 
overhead,  and  bright  bar  cost  data;  labor 


costs  were  the  only  reported  costs  that 
were  verified. 

Despite  having  stated  at  the  beginning 
of  verification  that  all  the  documents 
required  for  verification  were  available 
at  its  sales  office,  Panchmahal  was 
unable  during  verification  to  provide 
documents  supporting  production  and 
costs  datg  because  they  were  stored  at 
the  production  factory.  Consequently, 
the  documents  available  to  the  verifiers 
for  the  majority  of  cost  and  production 
data  were  limited  to  worksheets  and 
summary  sheets  Panchmahal  used  to 
prepare  the  responses  submitted  to  the 
Department,  and  monthly  accoimting 
ledgers. 

In  addition,  Panchmahal  officials 
were  unavailable  to  participate  in 
verification  on  numerous  occasions  and 
for  extended  periods  of  time.  See,  e^., 
verification  report  at  8-10  and  14.  Ijbe 
Department  scheduled  verification  to 
last  5  full  business  days,  but  because 
Panchmahal  officials  were  not  available 
throughout  this  period,  a  significant 
amoimt  of  time  was  wasted  and 
unproductive.  Panchmahal  officials' 
absence  significantly  impeded  the 
Department's  ability  to  conduct  a 
complete  sales  and  cost  of  production 
verification.  (For  a  further  discussion 
see,  Memorandum  to  Richard  Moreland 
dated  Janaury  29,  2001,  "Application  of 
Facts  Otherwise  Available  for 
Panchmahal  Steel  Ltd.,"  which  is 
available  in  the  public  records  of  the 
Department's  Central  Records  Unit, 
Room  B-099). 

For  these  resaons,  we  find  that 
Panchmahal's  sales  and  cost 
information  is  substantially  unverified 
and  cannot  serve  as  a  reliable  basis  for 
calcidating  export  price  or  normal 
value.  Therefore,  in  accordance  with 
section  776(a)(2)  of  the  Act,  we  find  that 
the  use  of  fects  otherwise  available  is 
warranted  because  Panchmahal 
withheld  information  requested  by  the 
Department,  Panchmahal  significantly 
impeded  this  proceeding,  and 
Panchmahal's  reported  sales  and  cost 
information  was  imverifiable. 

In  determining  the  appropriate  facts 
available  to  assign  to  Panchmahal,  in 
accordance  with  section  776(b)  of  the 
Act,  we  find  that  Panchmahal  failed  to 
cooperate  by  not  acting  to  the  best  of  its 
ability  to  comply  with  requests  for 
information  throughout  this 
administrative  review  [see 
Memorandum  to  Richard  Moreland 
dated  Janaury  29,  2001,  "Application  of 
Facts  Otherwise  Available  for 
Panchmahal  Steel  Ltd.").  Therefore,  we 
preliminarily  determine  that  an  adverse 
inference  is  warranted  in  selecting  facts 
otherwise  available.  We  also  find  that 
Panchmahal's  sales  and  costs 


information  does  not  meet  the  standards 
for  consideration  of  information 
outlined  in  section  782(e)  of  the  Act 

As  adverse  facts  available,  we  have 
assigned  a  margin  of  19.54  percent  to 
Panchmahal.  This  margin  was 
calculated  for  Ferroy  Alloys  Coi^oration 
Limited  ("Facor")  during  the  1998-1999 
administrative  review  and  represents 
the  highest  weighted-average  margin 
determined  for  any  firm  during  any 
segment  of  this  proceeding  [see 
Stainless  Steel  Bar  from  India;  Final 
Results  of  Antidumping  Duty 
Administrative  Review  and  Partial 
Rescission  of  Administrative  Review,  65 
FR  48965,  48968  (Aug.  10.  2000)). 

Information  from  prior  segments  of 
the  proceeding  constitutes  secondary 
information  and  section  776(c)  of  the 
Act  provides  that  the  Department  shall, 
to  the  extent  practicable,  corroborate 
that  secondary  information  from 
independent  sources  reasonably  at  its 
disposal.  The  Statement  of 
Administrative  Action  ("SAA") 
provides  that  "corroborate"  means  that 
the  Department  will  satisfy  itself  that 
the  secondary  information  to  be  used 
has  probative  value  [see  H.R.  Doc.  103- 
316  at  870  (1994)). 

To  corroborate  secondary  information, 
the  Department  will,  to  the  extent 
practicable,  examine  the  reliability  and 
relevance  of  the  information  to  be  used. 
However,  unlike  other  types  of 
information,  such  as  input  costs  or 
selling  expenses,  there  are  no 
independent  sources  for  calculated 
dumping  margins.  Thus,  in  an 
admuiistrative  review,  if  the  Department 
chooses  as  adverse  facts  available  a 
calculated  dumping  margin  from  a  prior 
segment  of  the  proceeding,  it  is  not 
necessary  to  question  the  reliability  of 
the  margin  for  that  time  period.  With 
respect  to  the  relevance  aspect  of 
corroboration,  however,  the  Department 
will  consider  information  reasonably  at 
its  disposal  as  to  whether  there  are 
circumstances  that  would  render  a 
margin  inappropriate.  Where 
circumstances  indicate  that  the  selected 
margin  is  not  appropriate  as  adverse 
facts  available,  the  Department  will 
disregard  the  margin  and  determine  an 
appropriate  margin  [see,  e.g..  Fresh  Cut 
Flowers  from  Mexico;  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  61  FR  6812,  6814  (Feb.  22, 
1996)  (where  the  Department 
disregarded  the  highest  margin  as 
adverse  facts  available  because  the 
margin  was  based  on  another  company's 
imcharacteristic  business  expense 
resulting  in  an  unusually  high  margin)). 

The  highest  calculated  mai^in  in  the 
history  of  this  proceeding  is  19.54 
percent  [see  Stainless  Steel  Bar  from 
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India;  Final  Results  of  Antidumping 
Duty  Administrative  Review  and  Partitil 
Rescission  of  Administrative  Review,  65 
FR  48965,  48968  (Aug.  10.  2000)).  In 
this  review,  there  are  no  ciicunutances 
indicating  that  this  maigin  is 
inappropriate  as  fiacts  available.  There 
are  no  calctilated  margins  in  this  review. 
Therefore,  we  find  that  the  19.54 
percent  rate  is  corroborated  to  the 
greatest  extent  practicable  in  accordance 
with  section  776(c)  of  the  Act 

Preliminary  Results  of  the  Revimvs 

We  preliminarily  determine  the 
following  weighted-average  dumping 
margin: 


Manutacturef/ 
expoftef 

Period 

Margin 
(percent) 

Panchmahal 

2/1/96-1/31/99 

19.54 

Any  interested  party  may  request  a 
hearing  within  30  days  of  publication  of 
this  notice.  A  hearing,  if  requested,  will 
be  held  37  days  after  the  publication  of 
this  notice,  or  the  first  business  day 
thmeafter.  Interested  parties  may  submit 
case  briefs  within  30  days  of  the  date  of 
publication  of  this  notice.  Rebuttal 
briefs,  which  must  be  limited  to  issues 
raised  in  the  case  brie&,  may  be  filed 
not  later  than  35  days  after  Uie  date  of 
publication  of  this  notice.  The 
Department  will  issue  the  final  results 
of  this  administrative  review,  which 
will  include  the  results  of  its  analysis  of 
issues  raised  in  any  such  comments, 
within  120  days  of  publication  of  these 
preliminary  resiilts. 

Upon  completion  of  this 
administrative  review,  the  Department 
shall  determine,  and  the  Ctistoms 
Service  shaU  assess,  antidumping  duties 
on  all  appropriate  entries.  The 
Department  will  issue  appraisement 
instructions  directly  to  \he  Customs 
Service. 

The  following  deposit  requirements 
will  be  effective  upon  publication  of  the 
final  results  of  this  administrative 
review  for  all  shipments  of  stainless 
steel  bar  from  India  entered,  or 
withdrawn  bom  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  for  by  section 
751(a)(1)  of  the  Act:  (1)  The  cash  deposit 
rate  for  the  reviewed  company  will  be 
the  rate  established  in  the  final  results 
of  this  review;  (2)  if  the  exporter  is  not 
a  firm  covered  in  this  review,  but  was 
covered  in  a  previous  review  or  the 
original  LTFV  investigation,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  a 
previous  review,  or  the  original  LTFV 


investigation,  but  the  manufactiuer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  the  cash  deposit 
rate  for  all  other  manufacturers  and/or 
exporters  of  this  merchandise,  shall  be 
12.45  percent,  the  "all  others"  rate 
established  in  the  LTFV  investigation 
(59  FR  66915.  December  28. 1994). 

These  requirements,  when  imposed, 
shall  remain  in  effect  until  publication 
of  the  final  results  of  the  next 
administrative  review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importen  of 
their  responsibility  under  19  CFR 
351.402(f)  to  file  a  certificate  regarding 
the  reimbursement  of  antidumping 
duties  prior  to  liquidation  of  the 
relevant  entries  during  this  review 
pwiod.  Failure  to  comply  with  this 
requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  mth  sections 
751(aMl)  and  777(i)(l)  of  the  Act. 

Dated:  lanuary  29,  2001. 
Bernard  T.  CarreaB. 

Fulfilling  the  duties  (^Assistant  Secretary 
for  Import  Administration. 
(FR  Doc.  01-2980  Filed  2-2-01;  8:45  am] 
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Announoament  Off  a  GovefiHnenI' 
Indualry  IT  Securtty  Fbrum  To  Diecuee 
siraNgNa  for  ma  uewewpniein  or 
^acuiHy  Raouiranianla  and 
SpacMcallona  for  CompulinQ  and 
Raal-Tlma  Control  SystiMiM 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  National  histitiite  of 
Standards  and  Technology  (NIST)  and 
the  National  Security  Agency  (NSA), 
partners  in  the  National  Information 
Assurance  Partnership  (NIAP),  invite 
interested  parties  to  attend  a 
government-industry  IT  seciirity  forum 
to  discuss  potential  public  and  private 
sector  strategies  for  the  development  of 
security  requirements  and  specifications 
needed  for  the  protection  of 
government,  business  and  pereonal 
computing  and  real-time  control 
systems. 


The  primary  purpose  of  the  IT 
security  forum  is  to  bring  national 
attention  to  the  concept  of  security 
requirements  definition  and  its 
importance  in  developing  a  more  secure 
information  infrastructure  within  the 
United  States.  Leaders  from 
government,  industry,  and  academia 
will  have  an  opportunity  to  share  their 
views  on  the  role  of  security 
requirements  in  the  development, 
testing  and  acquisition  of  commercial 
products  and  systems.  T)iere  will  also 
be  discussion  on  prospective 
approaches  to  security  requirements 
development,  the  importance  of 
national  and  international  standards, 
cost-effective  and  timely  testing 
strategies,  and  the  use  of  state-of-the-art 
tools  and  techniques  in  this  area. 

The  Government-Industry  IT  Security 
Fonun  will  foUow  the  First  Symposium 
on  Requirements  Engineering  for 
Information  Security  (SREIS)  hosted  by 
the  Purdue  Univeraity  Center  for 
Education  and  Research  in  Information 
Assurance  and  Security  (CERIAS)  in 
cooperation  with  the  North  Carolina 
State  University  (NCSU)  E-commerce 
program  and  the  Association  for 
Computing  Machinery  (ACM). 
DATES:  The  IT  Security  Forum  will  take 
place  on  March  7,  2001  from  9:00  a.m. 
until  5:00  p.m. 

ADDRESSES:  University  Place  Conference 
Center  and  Hotel,  lUPUI  (Indiana 
University-Purdue  University  at 
Indianapolis),  850  West  Michigan 
Street.  Indiani^>olis,  IN  46202-5198. 
FOR  FURTHER  INFORMATION  CONTACT: 
Forum  Coordinator,  Dr.  Ron  Ross, 
Information  Technology  Laboratory, 
NIST,  100  Bureau  Drive,  Mailstop  8930, 
Gaithenburg,  MD  20899-8930; 
Telephone:  (301)  975-5390;  E-mail: 
TTOss9nist.gov,  World  wide  web:  http:// 
niap.nist.gqv.  Comments  and 
suggestions  on  the  proposed  forum 
agenda  are  welcomed  and  appreciated. 

Forum  Registration:  To  register  for  the 
Government-Industry  IT  Se«nirity 
Fonmi,  visit  the  NIAP  web  site  at  http:/ 
/niap. Tust.gov  or  the  Purdue  CERIAS 
web  site  at  http:// 
www.cerias.purdue.edu/sreis.html. 

Registrations  must  be  received  by 
February  24,  2001.  For  additional 
registration  or  logistics  information, 
please  contact  Mr.  John  Wellman. 
Business  Office.  Conference  Division. 
Purdue  University;  Telephone:  (800) 
359-2968  or  (765)  494-0243;  Fax:  (765) 
494-0567;  E-mail:  jmw&purdue.edu. 
SUPPl£MENTARY  INFORMATION:  For  over  a 
decade,  NIST  and  NSA  have  worked 
cooperatively  with  government 
agencies,  industry,  and  academia  on  the 
development  of  testing  and  evaluation 
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programs  to  assess  the  security  features 
in  commercial  information  technology 
(IT)  products.  There  have  also  been 
extensive  efforts,  both  nationally  and 
internationally,  to  develop  IT  security 
evaluation  criteria  to  support  these 
assessment  programs.  During  that 
period,  few  products  were  tested  and 
there  were  continuing  questions  about 
the  cost  and  timeliness  of  the 
evaluations.  Additionally,  due  to 
operational  considerations,  many 
consumers  did  not  use  the  products  in 
their  evaluated  configurations. 

With  all  of  the  focus  on  criteria  and 
testing  programs,  there  has  been  very 
litUe  attention  paid  to  helping 
consumers  define  and  create  their  IT 
security  requirements.  There  has  also 
been  insufficient  effort  to  bring 
consumers  and  producers  of  products 
and  systems  together  to  build  a  better 
uaderstanding  of  what  customers  need 
in  the  realm  of  seciirity  and  what 
industry  is  able  to  deliver  in  a  cost- 
effective  manner. 

Consumers  of  IT  products  from  a 
variety  of  public  and  private  sector 
communities  of  interest,  e.g.,  healthcare, 
banking  and  finance,  defense,  national 
security,  insurance,  legal, 
manufecturing,  process  control, 
telecommunications,  etc.,  continue  to 
express  interest  in  obtaining  better  ways 
to  convey  their  seciuity  requirements  to 
industry  in  an  effort  to  build  more 
secure  systems  for  their  respective 
eoiterprifies.  New  and  innovative 
approaches  to  developing  secxirity 
requirements  for  commercial  products 
and  systems  are  heing  exploreid  in  many 
venues.  One  such  effort,- led  by  NIST, 
NSA,  and  other  standards  and  security 
organizations  worldwide,  has  been  the 
development  of  the  Common  Criteria  for 
Information  Technology  Security 
Evaluation. 

The  Common  Criteria  provides  a 
mechanism  for  consimiers  to  articxilate 
their  IT  seciuity  requirements  and  a 
common  structure  by  which  consumers 
and  producers  can  exchange 
perspectives  on  what  security  features 
are  needed  and  what  seciuity  features 
can  be  provided.  The  Common  Criteria 
became  an  international  standard  (ISO/ 
lEC  15408)  in  1999  and  now  serves  as 
the  foundation  for  a  formal  fourteen- 
nation  arrangement  recognizing  the 
results  of  security  evaluations 
conducted  in  participating  nations. 

Consumers  and  producers  of  IT 
products  and  systems  can  now  use  the 
Conuhon  Criteria  to  produce  well- 
defined  sets  of  security  requirements  in 
many  areas  such  as  operating  systems, 
database  management  systems,  smart 
cards,  telecommunications  and 
networks  devices,  and  applications. 


There  is  also  an  opportunity  to  address 
the  "realistic  configuration"  and 
"timeliness  of  evaluation"  problems  by 
allowing  producers  and  consumers  of 
products  to  agree  on  a  set  of  security 
requirements  (for  both  features  and 
assurances)  that  meet  the  consumer's 
real  needs. 

Without  consiuner  involvement  in 
helping  to  shape  the  demand  for 
evaluated  products  through  the  seciuity 
requirements  definition  process,  the 
ultimate  goal  of  improving  the 
confidence  consumers  have  in  the 
products  they  purchase,  may  be  more 
difficult  to  achieve.  Greater  confidence 
in  the  security  features  of  the  individual 
component  products  will  fecilitate  the 
development  of  more  secure  systems  for 
Federal  agencies  and  private  sector 
enterprises,  and  ultimately,  result  in  a 
more  secure  information  infrastructure 
for  the  United  States. 

The  sponsors  of  the  forum  hope  to 
obtain  answers  to  the  following 
questions: 

•  What  are  the  important  information 
technology  areas  for  general  purpose 
products,  e.g.  operating  systems, 
database  systems,  firewalls,  intrusion 
detection  systems,  etc.,  that  could 
benefit  from  the  development  of  stable 
sets  of  seouity  requirements? 

•  How  are  the  security  requirements 
for  general-purpose  products  best 
developed? 

•  What  specific  security  requirements 
are  needed  to  address  highly  reliable, 
real  time  systems? 

•  Are  there  additional  needs  for  IT 
seciuity  requirements  tailored  to 
specific  consimier  communities  (e.g., 
healthcare,  banking,  manufacturing, 
process  control)? 

•  ff  so,  how  should  these  security 
requirements  be  developed  (process  and 
organization  question)  and  how  do  they 
interact  with  the  seciuity  requirements 
for  general-purpose  products  (technical 
question)? 

•  What  value  do  consumers, 
government  security  experts,  and  the 
insurance  and  audit  industries  see  in 
third  party  testing  and  evaluation  of 
commercial  products? 

•  How  much  value  do  consumers 
place  on  the  assurances  received  from 
IT  product  testing  and  evaluation  and 
how  much  product  currency  are  they 
willing  to  give  up  to  get  it? 

•  How  can  the  results  from 
component  product  testing  and 
evaluation  be  used  to  increase  the  level 
of  confidence  consumers  have  in  their 
systems  and  networks? 

•  What  role  should  tiie  U.S. 
Government  play  in  the  development  of 
security  requirements  for  key 


information  technology  areas  that  affect 
the  U.S.  information  infrastructure? 

•  Should  the  U.S.  Government 
mandate  for  Federal  agencies,  the  use  of 
evaluated  and  validated  information 
technology  products  built  to  specific 
security  requirements,  e.g.,  Common 
Criteria  Protection  Profiles? 

Preliminary  Agenda 

— Introduction  and  Forum  Overview 

(NL\P  Director) 
— ^Keynote  Address  (U.S.  IT  Industry 

CEO) 
— Panel  1:  Consimier's  Perspective 

(Invited  Participants) 
— ^Panel  2:  Insiuance,  Audit,  and  Testing 

Industry  Perspectives  (Invited 

Participants) 
— ^Fanel  3:  IT  Industry's  Perspective 

(Invited  Participants) 
— ^Panel  4:  Research  and  Development 

Activities:  A  Perspective  frt>m 

Academia  (Invited  Participants) 
— Approaches  for  Developing 

Requirements:  Bringing  the 

Communities  Togemer  (Invited 

Participants) 
— Summary  and  Conclusions  (NIAP 

Director) 

Dated:  January  29,  2001. 
Karen  Brown, 
Acting  Director.  NIST. 
[FR  Doc.  01-2977  Filed  2-2-01;  8:45  am] 

BUJNO  C006  3610-CN-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoepheric 
Administration 

Call  for  Applications  for  Altemate 
Representatives  to  ttte  Coral  Reef 
Ecoeystem  Reeerve  Council  for  the 
Northwestern  Hawaiian  Islands  Coral 
Reef  Ecoeystem  Reeerve 

AGENCY:  National  Marine  Sanctuary 
Program  (NMSP),  National  Ocean 
Service  (NOS),  National  Oceanic  and 
Atmospheric  Administration, 
Department  of  Conunerce  (DOC). 
ACTION:  Notice  and  request  for 
applications. 

SUMMARY:  On  December  4,  2000, 
Executive  Order  13178  established  the 
Northwestern  Hawaiian  Islands  Coral 
Reef  Ecosystem  Reserve  (Reserve).  The 
Executive  Order  requires  the  Secretary 
of  Commerce  or  his  or  her  designee 
(hereafter  "Secretary")  to  establish  a 
Coral  Reef  Ecosystem  Reserve  Council 
(Reserve  Coiuicil)  to  provide  advice  and 
recommendations  on  the  development 
of  the  Reserve  Operations  Plan  and  the 
designation  and  management  of  a 
Northwestern  Hawaiian  Islands 
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National  Marine  Sanctuary  by  tlie 
Secretary.  The  Secrataty,  through  the 
National  Marine  Sanctuary  Program 
(NMSP),  established  the  Reserve 
Council  and  is  now  seeking  applicants 
for  alternates  as  representatives  on  the 
Reserve  Council.  I^vious  applicants  do 
not  need  to  reapply  and  will  still  be 
considered  in  the  competitive  pool. 
DATES:  Completed  applications  must  be 
postmarked  no  later  than  March  2,  2001. 
ADDRESSES:  Application  kits  may  be 
obtained  from  Elizabeth  Moore, 
National  Marine  Sanctuary  System, 
1305  East  West  Highway.  N/ORM6, 
Room  11642,  Silver  Spring,  Maryland, 
20910,  or  online  at:  http:// 
hawaiireef.noaa.gov. 

Completed  applications  should  be 
sent  to  the  same  address  as  above. 
FOR  FURTHER  MFORMATION  CONTACT: 
Elizabeth  Moore  at  (301)  713-3125 
xl70,  or  elizabeth.moore9noaa.gov,  or 
visit  the  web  site  at:  http:// 
hawaiiieef.noaa.gov. 

SUPPLEMENTARY  MFORMATION:  On 
December  4,  2000,  Executive  Order 
13178  established  the  Northwestern  - 
Hawaiian  Islands  Coral  Reef  Ecosystem 
Reserve,  pursiiant  to  the  National 
Marine  Sanctuaries  Act,  as  amended  by 
the  National  Marine  Sanctuaries 
Amendments  Act  of  2000.  The  Reserve 
encompasses  an  area  of  the  marine 
waters  and  submerged  lands  of  the 
Northwestern  Hawaiian  Islands, 
extending  approximately  1200  nautical 
miles  long  and  100  nautical  miles  wide. 
The  Reserve  is  adjacent  to  and  seaward 
of  the  seaward  boimdary  of  Hawaii  State 
waters  and  submerged  lands  and  the 
Midway  AtoU  National  Wildlife  Refuge, 
and  includes  the  Hawaiian  Islands 
National  Wildlife  Refuge  to  the  extent  it 
extends  beyond  Hawaii  State  waters  and 
submerged  lands.  The  Reserve  will  be 
managed  by  the  Secretary  of  Commerce 
pursuant  to  the  National  Marine 
Sanctuaries  Act  and  the  Executive 
Order.  The  Secretary  has  also  initiated 
the  process  to  designate  the  Reserve  as 
a  National  Marine  Sanctxiary.  The 
management  principles  and 
implementation  strategy  and 
requirements  for  the  Reserve  are  found 
in  the  Executive  Order,  which  is  part  of 
the  application  kit  and  can  be  found  on 
the  web  site  listed  above. 

In  designating  the  Reserve,  the 
Secretary  of  Conmierce  was  directed  to 
establish  a  Coral  Reef  Ecosystem 
Reserve  Coimcil,  pursiiant  to  section 
315  of  the  National  Marine  Sanctuaries 
Act,  to  provide  advice  and 
recommendations  oh  the  development 
of  the  Reserve  Operations  Plan  and  the 
designation  and  management  of  a 
NorUiwestem  Hawaiian  Islands 


National  Marine  Sanctuary  by  the 
Secretary.  The  National  Marine 
Sanctuary  Program  (NMSP)  has 
established  the  Reserve  Council  and  is 
now  accepting  applications  from 
interested  individuals  for  alternates  for 
the  following  positions  on  the  Council: 

1.  Three  Native  Hawaiian 
representatives,  including  one  Native 
Hawaiian  elder,  writh  experience  or 
knowledge  regarding  Native  Hawaiian 
subsistence,  cultural,  religious,  or  other 
activities  in  the  Northwestern  Hawaiian 
Islands. 

2.  Three  representatives  from  the  non- 
Federal  science  community  with 
experience  specific  to  the  Northwestern 
Hawaiian  Islands  and  with  expertise  in 
at  least  one  of  the  following  areas: 

A.  Marine  mammal  science. 

B.  Coral  reef  ecology. 

C.  Native  marine  flora  and  feuna  of 
the  Hawaiian  Islands. 

D.  Oceanography. 

E.  Any  other  scientific  discipline  the 
Secretary  determines  to  be  appropriate. 

3.  Three  representatives  from  non- 
governmental wildlife/marine  life, 
environmental,  and/ or  conservation 
organizations. 

•  One  representative  from  the 
commercial  fishing  industry  that 
conducts  activities  in  the  Northwestern 
Hawaiian  Islands. 

•  One  representative  from  the 
recreational  fishing  industry  that 
conducts  activities  in  the  Northwestern 
Hawaiian  Islands. 

•  One  representative  from  the  ocean- 
related  tourism  industry. 

•  One  representative  from  the  non- 
Federal  community  with  experience  in 
education  and  outreach  regarding 
marine  conservation  issues. 

•  One  dtizen-at-large  representative. 
All  individuals  who  have  previously 

applied  do  not  need  to  reapply  and 
remain  in  the  competitive  pool  for  the 
alternates. 

The  Reserve  Council  also  includes 
one  representative  from  the  State  of 
Hawaii  as  appointed  by  the  Governor; 
the  manager  of  the  Hawaiian  Islands 
Humpback  Whale  National  Marine 
Sanctuary  as  a  non-voting  member;  and 
one  representative  each,  as  non-voting 
members,  from  the  Department  of  the 
Interior,  Department  of  State,  National 
Marine  Fishwies  Service,  Marine 
Mammal  Commission,  D.S.  Coast 
Guard,  Department  of  Defense,  National 
Science  Foundation,  and  the  Western 
Pacific  Regional  Fishery  Management 
Council.  The  non- voting  representatives 
are  chosen  by  the  agencies  and  other 
entities,  respectively.  The  charter  for  the 
Council  can  be  found  in  the  application 
kit,  or  on  the  web  site  listed  above. 

Applicants  for  the  alternate  positions 
aie  chosen  based  upon  their  particular 


expertise  and  experience  in  relation  to 
the  seat  for  which  they  are  applying; 
community  and  professional  affiliations; 
and  philosophy  regarding  the 
conservation  and  management  of  marine 
resources.  Applicants  who  are  chosen  as 
alternates  represent  a  seat  in  the  absence 
of  the  Council  member  and/or  may  also 
complete  the  term  if  a  member  resigns. 
Alternates  hold  the  same  privileges  as 
members  when  they  are  representing  the 
member  at  a  Coimcil  meeting.  When  the 
member  is  present  at  meetings,  the 
alternate  may  participate  as  a  member  of 
the  public.  Alternates  should  expect  to 
SOTve  two-  to  three-year  terms,  pursuant 
to  the  Council's  charter.  Persons  who 
are  interested  in  applying  for 
membership  on  the  Council  may  obtain 
an  application  from  either  the  person  or 
website  identified  above.  Completed 
applications  must  be  sent  to  the  address 
listed  above  and  must  be  received  by 
March  2,  2001. 

Authority:  16  U.S.C.  Section  1431  at  seq.; 
Pub.  L.  106-513. 

(Federal  Domestic  Assistance  Catalog 
Number  11.429  Marine  Sanctuary  Program) 

Dated:  January  29,  2001. 
Margaret  A.  Davidaon, 

Acting  Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  Management. 
(FR  Doc.  01-2951  Filed  2-2-01:  8:45  am] 

BNJJNQ  COOe  3Sia-M-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

AnnouncMiMiit  of  Import  Restraint 
Limits  for  Certain  Wool  Textile 
Products  Producsd  or  Manufactursd  In 
Ulcraine 

January  30,  2001. 

AGENCY:  Committee  for  the 

Implementation  of  TextUe  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 

EFFECTIVE  DATE:  February  5,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Repents  posted  on  the 
biilletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the  U.S. 
Customs  website  at  http:// 
www.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
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4nd  Apparel  website  at  http:// 
Www.otexa.ita.doc.gov. 

fUPPLEMENTARY  INFORMATION: 

'  Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  Bilateral  Textile  Agreement  of 
Jxily  22, 1998,  as  amended  and  extended 
by  exchange  of  notes  on  September  19, 
2000  and  January  15,  2001,  between  the 
Governments  of  the  United  States  and 
Ukraine  establishes  limits  for  certain 
wool  textile  products,  produced  or 
manufactured  in  Ukraine  and  exported 
during  the  period  beginning  on  January 
1 ,  2001  and  extending  through 
December  31,  2001. 

In  the  letter  published  below,  the 
Chairman  of  QTA  directs  the 
Commissioner  of  Customs  to  establish 
the  2001  limits. 

;  These  limits  may  be  revised  if 
Ukraine  becomes  a  member  of  the 
World  Trade  Organization  (WTO)  and 
the  United  States  applies  the  WTO 
Agreement  to  Ukraine. 
1   A  description  of  the  textile  and 
Apparel  categories  in  terms  of  HTS 
humbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
federal  Register  notice  65  FR  82328, 
published  on  December  28,  2000). 

p.  Michael  Hutchinson, 

£cting  Chairman,  Committee  for  the 
nplementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

January  30,  2001. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 

20229. 
I   Dear  Commissioner:  Pursuant  to  section 
t04  of  the  Agricultural  Act  of  1956,  as 
fended  (7  U.S.C.  1854);  Executive  Order 
tl651  of  March  3, 1972,  as  amended:  and  the 
Bilateral  Textile  Agreement  of  July  22, 1998, 
as  amended  and  extended  by  exchange  of 
dotes  on  September  19,  2000  and  January  15, 
iooi,  between  the  Governments  of  the 
United  States  and  Ukraine,  you  are  directed 
to  prohibit,  effective  on  February  5,  2001, 
entry  into  the  United  States  for  consumption 
^d  withdrawal  from  warehouse  for 

Eiumption  of  wool  textile  products  in  the 
iwing  categories,  produced  or 
ufectiu^d  in  Ukraine  and  exported 
during  the  twelve-month  period  beginning  on 
January  1,  2001  and  extending  through 
December  31,  2001,  in  excess  of  the  following 
levels  of  restraint: 


Category 

Twelve-month  limit 

448 

68,979  dozen. 

Category 

Twelve-month  limit 

\35. 

142. 
144. 

95,615  dozen. 
15,918  dozen. 
68,979  numt)ers. 

The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the4nuTent  bilateral 
agreement  between  the  Governments  of  the 
United  States  and  Ukraine. 

These  limits  may  be  revised  if  Ukraine 
becomes  a  member  of  the  World  Trade 
Organization  (WTO)  and  the  United  States 
applies  the  WTO  agreement  to  Ukraine. 

Products  in  the  above  categories  exported 
during  2000  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  September  13, 1999)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

In  cairying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Conunonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  afSairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1).  • 

Sincerely, 
D.  Michael  Hutchinson, 
Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

FR  Doc.  01-2946  Filed  2-2-01;  8:45  am] 

BILUNG  CODE  3510-Oe-f 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Amendment  of  Export  Visa 
Requirements  for  Shipments  of  Textile 
and  Clothing  Integrated  into  GATT 
1994  in  tf>e  Second  Stage  from  Oman 

January  30,  2001.  ' 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  amending 

export  visa  requirements. 

EFFECTIVE  DATE:  February  5,  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 

Unger,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  Uruguay  Round  Agreement  of 
Textiles  and  Clothing  provides  for  the 
integration  of  textiles  and  clothing  into 


GATT  1994.  The  second  stage  of  the 
integration  began  on  January  1, 1998 
(see  60  FR  21075,  published  May  1, 
1995).  In  a  Federal  Register  notice 
published  on  October  7, 1998  (63  FR 
53881),  the  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA)  amended  the  export  visa 
requirements  to  no  longer  require  a  visa 
for  products  integrated  during  the 
second  stage  of  integration  for  products 
from  members  of  the  World  Trade 
Oiganization  (WTO). 

Oman  joined  the  WTO  on  November 
9,  2000.  In  the  letter  published  below, 
the  Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  no  longer 
require  a  visa  for  products  integrated 
into  GATT  1994  in  the  second  stage 
from  Oman  entered  on  and  after 
February  5,  2001. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
nimibers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  65  FR  82328, 
published  on  December  28,  2000). 

D.  Michael  Hutchinson, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

January  30,  2001. 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commissioner:  Pursuant  to  Section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854);  executive  Order 
11651  of  March  3,  1972,  as  amended;  and  the 
World  Trade  Organization  (WTO)  Agreement 
on  Textiles  and  Clothing,  you  are  directed  to 
amend  the  current  visa  requirements  for 
textile  and  apparel  products  produced  or 
manufactured  in  Oman  that  are  entered  into 
the  United  States  on  and  after  February  5, 
2001,  and  that  were  integrated  into  GATT 
1994  in  the  second  stage  of  integration. 

Effective  on  February  5,  2001.  export  visas 
no  longer  will  be  required  for  certain  textile 
and  apparel  products  from  Oman. 

Textile  products  subject  to  this  directive 
are  229.  330.  349.  353,  354.  432.  439.  465, 
630.  632.  653,  654.  665.  832.  839  and  899; 
and  products  in  239-babies  garments,  except 
diapers;  359,  459,  659  and  859-footwear;  369, 
469  and  669-certain  wadding  and  footwear; 
and  859-other  silk  blends  and  non-cotton 
vegetable  fiber  appiarel.  A  complete  list  of 
products  subject  to  this  directive  is  attached 
to  this  letter. 

Export  visas  will  continue  to  be  required 
for  non-integrated  products  produced  or 
manufactured  in  Oman. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  prbvisions  of  5 
U.S.C.  553(a)(1). 
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Sincerely, 
D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  A^eements. 

ATTACHMENT 

L  PART  OR  PAfniAL  CATEOOMES  MTEGRATEO 
MM 

Babies  Garments  AND  Clothmq 
ACCESSORIES,  Except  Diapers 


Footwear— Coniinuad 


Category 

1996  HTS 

459 

fi«W   .  .._ 

859 

6406991560 
6406991510 
6406991540 
6406991570 

Footwear 


Certam  Wadomg  and  Footwear 


Catogory 

1996  HTS 

239 „ 

6111201000 

239 

6111202000 
6111203000 

239 

239  - 

6111204000 

239  

6111205000 

239  

6111206010 

239  „ 

6111206020 

239  -». 

6111208030 
6111206040 

239  

6111301000 

239  

6111302000 

239  „ 

6111303000 

239  

6111304000 

239  

6111305010 

239  

6111306015 

239  

6111305020 

239 

6111305030 

239  

6111305040 

239  

6111901000 

239  

6111902000 

239  

6111903000 

239  ^.^ 

6111904000 

239  

6111905010 

239  

6111905020 

239 

6111905030 

239  

6111905040 

239  

6209201000 

239  

6208202000 

239  

6209203000 

239  

6209205030 

239  

6209205035 

239  

6209205045 

239  

6209205050 

239  

6209301000 

239  „ 

6209302000 

239  

6209303010 

239  

6209303020 

239  

6209303030 

239  

6209303040 

239  „, 

6209901000 

239  

239  

6209902000 
6209903010 

239  

6209903015 

239  

6209903020 

239  

6209903030 

239  

6209903040 

239  

6505901515 

239  

6505902030 

239  

6505905030 

6505906030 

239  

6505907030 

239  

6505908045 

Other  Sue  Blbio  and  Non-cotton 
Vegetable  Fiber  apparel 


Catogory 

1998  HTS 

359 
459 
4S9 

6406991550 
6405206030 
6405206060 

459 
458 

.t 

6405206090 
6406991505 

Other  Silk  Blbo  and  Non-cotton 
Veqetable  Fiber  Apparel— Continued 


Category 

1996  HTS 

389  . 

5601101000 

369 

5601210090 

369 



5701901020 

:xa 

5701902020 

369 

•  •■■>■■■>•■>■■■>■■■■■>»■•• 

5702109020 

369 

...»..*.......M.......... 

5702392010 

369 

5702491020 

369  . 

•■>*•»*•■■••••»•••«••••■•> 

5702491080 

389 

••■>•••••••■«••••••■••••■•• 

5702591000 

369  . 

••>•**>■■■«>*«*■■■■■■■>■•>. 

5702991010 

369 

5702991090 

369  . 

5705002020 

369 



6406107700 

468  . 

5601290020 

469 

5803941010 

469  . 

6406109020 

689 

•••••••«•••■••••••>•>•■>■>« 

5801102000 

669 

?„...„« 

5601220090 

669 

.*•**•>*«>■>■••«•••••••■■■< 

5607493000 

689 

.>*>«•■••■■•«•••••••••■•... 

5807504000 

669 



6406109040 

Category 

1998  HTS 

859 

6213102000 

aS9 

..>••••••••■•••••••■••«•<. 

6213902000 

859 

•■••••■••••••••■••■•■■•••■> 

6217109550 

859 

•••••••••••••••■••••••••••• 

8217909095 

859 

.•••••■••••••••••**•••■•■■. 

8505901560 

859  . 

650590^90 

859  . 

6505909095 

859 

6505909065 

II.  Whole  Categories  Intbsrateo  January  1, 
1998 


Category 

1998  HTS 

859 

6103292082 

859  ....„ „ 

8103496060 

859  

6104292087 

859  

6104292090 

859  

6104696020 

859  

6110909064 

859  

6110909066 

6112202030 

859  ..... 

6112390090 

859  , 

6112490090 

859  

6114909020 

859  

6114909030 

6114909040 

859  

6114909070 

859  „ 

6117809570 

859  „ 

6117909095 

859  „„. 

6203293060 

859  

6203496010 

859  „.„ 

6204294090 

859  „.... 

6204294092 

859  

6204696070 

859  

6204699050 

859  

6211118040 

859  

8211128030 

859  

6211204860 

859 

6211207830 

859  „ 

6211399010 

859  

6211399020 

859  

8211399060 

859  

8211399090 

859  

6211499010 

859 

6211499020 

859  

6211499080 

859  

6211499070 

859 

6211499090 

Category 

229  

330  

349 

353  

354  

432  

439  

485  

630  

632  

653  

654  

o^5  ...•••».•...•••.•. 

832  

839  


1998  HTS 


Special  Purpose  Fab- 
ric 

Handkerchiefs 

Brassieres  and  Other 
Body  Supporting 
Qanments 

Men's  and  Boys' 
Down-fitted  Coats 

Women's  and  Girls' 
Down-filled  Coats 

Hosiery 

Babies  Garments  and 
Clottw)g  Acces- 
sories 

Root  Coverings 

Handkerchiefs 

Hosiery 

Men's  and  Boys' 
Down-filled  Coats 

Women's  and  Girls' 
Down-fiUed  Coats 

Fkxx  Coverings 

Hosiery 

Babies  Garments  and 
Clothing  Acces- 
sories 

Other  Silk  and  Vege- 
table Blend  Manu- 
factures 


[FR  Doc.  01-2899  Filed  2-2-01;  8:45  am] 

8HXMO  CODE  3610-INI-F 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[0MB  Control  No.  9000-0006] 

PropoMd  Collaction;  Comment 
RaquMt  Entltlad  Subcontracting 
Plana/Subcontracting  ftoport  for 
Individual  Contracta  (Standard  Form 
294) 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
iAdministration  (NASA). 


ACTION:  Correction. 


summary:  This  notice  corrects  the 
information  collection  requirement 
regarding  an  extension  to  an  existing 
OMB  Clearance  Number  9000-0006 
previously  published  in  the  Federal 
Register  at  66  FR  7468,  January  23, 
2001. 

CORRECTION:  In  the  document  appearing 
in  the  January  23,  2001,  issue,  add  the 
following  before  the  ADDRESSES 
paragraph: 

"DATES:  Comments  may  be  submitted 
on  or  before  April  6,  2001." 

FOR  FURTHER  INFORMATION  CONTACT: 
Rhonda  Cundiff,  Office  of  Acquisition 
Policy,  GSA  (202)  501-0044. 

Dated:  January  30,  2001. 
AlMatara, 

Acting  Director,  Federal  Acquisition  Policy 

Division. 

(FR  Doc.  01-2901  Filed  2-2-01;  8:45  am] 

BIXMQ  COOC  6K»-34-U 


DEPARTMENT  OF  DEFENSE 

Dapartmant  of  tfw  Army 

Army  SdaiKa  Board;  Notica  of  Opan 
MaaUnQ 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92—463),  announcement  is 
made  of  the  following  Committee 
Meeting: 

Name  of  Committee:  Army  Science  Board 
(ASB). 

Date  of  Meeting:  06-07  February  2001. 

Time  of  Meeting:  0830-1630,  06  February 
2001,  0830-1630,  07  February  2001. 

Place:  Aerojet  Sacramento  Facility, 
Highway  50  &  Aerojet  Road,  Rancho 
Cordova,  CA  95760. 

Agenda:  The  Army  Science  Board's  (ASB) 
study  on  Venture  Capital  will  have  their 
kicko£F  meeting  to  be  briefed  by  Study 
Sponsors  and  to  break  into  individual  panels. 
There  will  be  a  briefing  by  RAND,  discussion 
on  the  QA  Initiative,  and  Army  Procurement, 
to  name  a  few.  For  furthw  information, 
please  contact  LTC  John  Anzalone, 
Operations  Research  Analyst,  (703)  604- 
7436. 

Wayne  Joyner, 

Program  Support  Specialist,  Army  Science 

Board. 

[FR  Doc.  01-2903  Filed  2-2-01;  8:45  am] 

BNJJNG  CODE  mO-Ot-U 


DEPARTMENT  OF  DEFENSE 

Dafanaa  IjOQiatIca  AQancy 

raoiica  Of  iiiiwii  lo  prapara  a  uran 
ProQrammatic  Envlronmanlal  Impact 
Slalamant  for  tha  LoitQ  Tarm 
■■■nagaiiwni  oi  uiv  naoonai  uvianaa 
Stod^Na  Invantory  of  Excaaa  Marcury 


AGENCY:  Defense  National  Stockpile 
Center  PNSC). 

ACTION:  Notice  of  intent  to  prepare  a 
draft  programmatic  environmental 
impact  stat«nent. 

SUMMARY:  This  notice  is  provided  in 
accordance  with  the  Coimcil  on 
Environmental  Quality  (CEQ) 
regulations  (40  CFR  parts  1500-1508) 
and  the  DLAR  1000.22,  Environmental 
Considerations  in  DLA  Actions  in  the 
United  States,  implementing  the 
National  Environmental  Policy  Act 
(NEPA).  DNSC,  part  of  DLA  within  DoD, 
will  prepare  an  environmental  impact 
statement  (EIS)  that  will  evaluate 
alternatives  for  managing  the  DNSC 
inventory  of  excess  mercury.  DNSC  is  a 
mandatory  source  of  supply  for  raw 
materials  for  all  Federal  Agencies  as 
required  by  the  Federal  Acquisition 
R^ulation,  Part  8.002  Use  of  Other 
Government  supply  sources.  The 
mercury  in  the  Stockpile  has  been 
declared  excess  to  national  defense 
needs  and  DNSC  must  decide  on  long 
term  management  of  the  excess 
mercury.  For  the  purposes  of  this  EIS, 
the  term  "long  term  management"  shall 
include  any  potential  action  to  sell  or 
dispose  of  such  material.  DNSC  is 
responsible  for  the  safe,  seoire,  and 
environmentally  soimd  stewardship  for 
all  commodities,  such  as  lead,  zinc, 
^uminum  oxide,  tin  and  bauxite,  in  the 
DNSC  inventory,  including  the 
inventory  of  excess  mercury.  The 
mercury  inventory  is  currently  stored  in 
enclosed  warehouses  at  four  different 
locations:  New  Haven,  IN;  Oak  Ridge, 
TN;  Somerville,  NJ;  and  Warren,  OH. 
DNSC  will  use  the  EIS  process  to  inform 
the  public  of  how  the  inventory  of 
excess  merctuy  is  currently  managed 
and  how  it  became  part  of  the  DNSC. 
DNSC  will  also  ensure  that  the  public 
has  an  opportunity  to  comment  on  what 
could  be  done  regarding  its  long  term 
management.  Public  comments  are 
invited  and  encouraged  concerning  both 
the  scope  of  environmental  and 
socioeconomic  issues  and  the  long  term 
management  dtematives  that  should  be 
addressed  in  the  EIS.  DOE  is  a 
cooperating  agency  for  the  preparation 
of  this  EIS  because  some  of  DoD's  excess 
merciuy  is  currently  stored  at  the 
Department  of  Energy's  (DOE)  Y-12 


National  Security  Complex  in  Oak 
Ridge,  Tennessee. 

DATES:  Comments  on  the  scope  of  the 
issues  and  alternatives  to  be  addressed 
in  the  EIS  must  be  postmarked  or  e- 
mailed  no  later  than  30  June  2001. 
ADDRESSES:  Written  comments  should 
be  sent  to:  Project  Manager,  Mercury 
Management  EIS;  DNSC-E;  Defense 
Logistics  Agency;  Defense  National 
Stockpile  Center,  8725  John  J.  Kingman 
Road,  Suite  4616,  Fort  Belvoir,  Va. 
22060-6223.  Comments  may  also  be 
posted  to  the  Mercury  Management  EIS 
website  at  "www.mercuryeis.com"  ot 
faxed  to  (888)  306-8818. 
FOR  FURTHER  MFORMATKM  CONTACT:  Call 
and  leave  a  voice  mail  (1-888-306- 
6682)  or  fax  message  (1-88&-306-8818) 
at  the  Merciuy  Management  EIS  toll  free 
number;  e-mail  your  request  to 
"John_Reindersdhq.dla.mil";  or  access 
the  Mercury  Management  EIS  website  at 
"www.mercuryeis.com".  For 
information  concerning  EKDE's  NEPA 
process,  contact  Ms.  Cairol  Borgstrom, 
Director.  Office  of  NEPA  Policy  and 
Compliance  (EH-42),  U.S.  Department 
of  Energy,  1000  Independence  Avenue, 
SW.,  Washington  DC,  20585.  Telephone: 
202-586-4610,  or  leave  a  message  at  1- 
800-472-2756,  or  access  tis.eh.doe.gov/ 
NEPA. 
SUPPLEMENTARY  ammMATKM: 

Background:  the  Defense  National 
Stockpile  program  was  established  by 
Congress  in  the  Strategic  and  Critical 
Materials  Stock  Piling  Act  of  1939,  as 
amended,  to  minimize  the  United 
States'  dependence  on  foreign  sources  of 
essential  materials  in  times  of  national 
emergency.  Between  1949  and  1988,  the 
General  Services  Administration  (GSA) 
and  the  Federal  Emergency  Management 
Agency  (FEMA)  were  responsible  for  the 
program.  In  1988,  the  responsibility  for 
the  program  was  delegated  to  the 
Secretary  of  Defense,  who  assigned  the 
program  to  DLA.  DNSC  was  estabUshed 
within  DLA  to  manage  the  program,  and 
is  headquartered  at  Fort  Belvoir,  VA  and 
operates  storage  depots  nationwide.  The 
stockpile  ciurently  includes 
approximately  68  commodities, 
including  lead,  tin,  zinc,  aliuninum 
oxide,  cobalt,  bauxite,  and  mercury. 

DNSC  is  responsible  for  all  activitiw 
necessary  to  provide  safe,  secure,  and 
environmentally  sotmd  stewardship  of 
all  commodities  in  the  inventory.  Over 
the  past  several  years  as  new 
teclmologies  have  evolved  and  the 
global  economics  emerged,  Congress 
had  declared  most  of  the  DNSC 
materials  to  be  in  excess  of  national 
defense  needs  and  has  authorized  their 
disposition,  generally  by  sale.  Mwcury 
is  one  of  these  commodities  determined 
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to  be  in  excess  to  national  defense 
needs. 

Mmcury  is  a  dense,  naturally 
occurring,  silver-colored  metallic 
element  that  is  liquid  at  room 
temperature.  Sometimes  called 
"quicksilver",  liquid  mercury  has  been 
used  extensively  in  manufacturing 
processes  because  it  conducts 
electricity,  reacts  to  temperatiue 
changes,  and  aUoys  with  other  metals. 
Mercury  is  used  in  electrical  switches, 
hospital  equipment  and  supplies, 
fluorescent  lights,  conventional  lights  in 
automobile  interiors,  dental  fillings,  etc. 

Mwcury  is  released  into  the  air, 
water,  and  soil  by  a  wide  variety  of 
natiiral  processes  (degassing  from  rocks 
and  water)  and  human  activities. 
Merciuy  thaf  enters  the  atmosphere  can 
be  transported  globally.  It  is  removed 
from  the  atmosphere  through  wet  and 
dry  deposition  upon  land  and  surface 
water.  Merciuy  in  the  aquatic 
environment  can  be  transformed  into 
methylmercury  where  it  can  then 
bioaccimiulate  to  toxic  levels  in 
terrestrial  and  aquatic  food  chains. 
Manmade  sources  include  coal 
combustion,  medical  and  municipal 
waste  incinerators;  mining  and  smelting 
of  mercury  ores;  mercury  cell 
chloralkali  plants;  copper  and  lead 
smelters;  and  cement  manufacturers. 
Mercury  is  designated  as  a  hazardous 
substance  under  Section  307(a)  of  the 
Clean  Water  Act,  Section  112  of  the 
Clean  Air  Act,  and  Section  3001  of  the 
Resource  Conservation  and  Recovery 
Act. 

The  DNSC  excess  inventory  of 
menniry  is  between  99.5  and  99.9 
percent  pure  m«tnuy.  The  material  is 
currently  stored  in  steel  flasks  with  each 
flask  containing  about  76  poimds  (34.5 
kilograms)  of  mercury.  The  flasks  are 
stored  in  wooden  pallet  boxes.  Most  of 
the  flasks  date  from  the  1940's  and 
1950's. 

The  inventory  of  approximately  4,890 
tons  (4,440  metric  tons)  of  excess 
mercury  is  currently  stored  in  enclosed 
warehouses  at  four  DNSC  sites: 
Somerville,  NJ;  New  Haven,  IN;  Oak 
Ridge,  TN;  and  Warren,  OH.  Most  of  the 
excess  inventory,  about  2,882  tons 
(75,980  flasks)  is  stored  at  the 
Somerville  Depot  in  Somerville,  NJ. 
Approximately  770  tons  (20,276  flasks) 
is  stored  at  the  U.S.  Department  of 
Energy  (DOE)  Y-12  National  Security 
Complex  in  Oak  Ridge,  TN;  and  621 
tons  (16,355  flasks)  is  stored  at  the 
Warren  Depot  in  Warren.  OH.  The 
remainder,  approximately  614  tons 
(16,151  flasks),  is  stored  at  the  Casad 
Depot,  located  approximately  3  miles 
(4.8  kilometers)  east  of  New  Haven,  IN. 
Public  access  to  the  mercury  is 


restricted  by  fencing,  locked  warehouse, 
seciuity  guards,  and  other  measures. 
DNSC  regularly  inspects  the  mercury 
stockpile  to  ensure  that  it  is  safe  and 
secure. 

DNSC,  as  custodian  of  the  excess 
inventory  of  menniry,  must  decide  on  a 
strategy  for  management  of  the  material. 
As  required  by  CEQ  and  DLA  NEPA 
regulations,  this  decision  must  include 
consideration  of  a  range  of  reasonable 
management  alternatives  and  the 
environmental  impacts  of  those 
alternatives.  DNSC  has  historically  sold 
excess  mennuy  to  United  States  and 
foreign  companies.  DNSC  voluntarily 
suspended  mercury  sales  in  1994  in 
response  to  concerns  raised  by  the  U.S. 
Environmental  Protection  Agency  (EPA) 
regarding  the  acciunulation  of  mercury 
in  the  global  enviroiunent.  In  1997, 
DNSC  initiated  a  draft  Environmental 
Assessment  (EA)  to  support  its 
consideration  of  options  for  future 
management  of  the  stockpiled  merciuy. 
DNSC  later  determined  that  an  EIS  was 
appropriate  under  NEPA  and  cancelled 
the  preparation  of  the  EA. 

Purpose  and  Need:  DNSC  needs  to 
select  and  implement  an 
enviroiunentally  safe  and  cost  effective 
alternative  for  the  long-term 
management  of  excess  DNSC  mercury. 

Proposed  Alternatives:  As  required  by 
CEQ  regulations  (40  CFR  1502.2[e]), 
DNSC  will  evaluate  a  range  of 
reasonable  alternatives  in  the  EIS.  These 
alternatives  will  include  No  Action,  and 
are  likely  to  include  consolidated  long- 
term  storage,  processing,  disposal,  and 
sales  alternatives.  DNSC  will  evaluate 
the  potential  environmental  and  human 
health  impacts  of  specific  alternatives, 
together  with  engineering  and 
socioeconomic  considerations.  A 
preferred  alternative  has  not  been  , 

identified  at  this  time. 

Under  the  No  Action  alternative,  the 
excess  inventory  of  merciuy  would 
continue  to  be  stored  at  the  current 
mercury  storage  depots,  with  necessary 
surveillance  and  corrective  action,  as 
necessary,  to  maintain  safe  operations. 
A  consolidated  storage  alternative  could 
include  use  of  existing  flasks,  new 
flasks,  or  one  metric  ton  containers. 
Processing  alternatives  could  employ 
techniques  for  stabilizing  and 
preventing  the  potential  for  toxic 
exposure  to  mercury.  These  would 
likely  include  amalgamation  and/or 
solidification  technologies  that  employ 
alloying  with  other  metals  or  processing 
to  a  stable  solid  compound  (e.g., 
mercury  sulfide).  Only  those 
technologies  that  are  available  at  the 
time  the  final  EIS  decision  is  made,  that 
are  proven  enviroiunentally  safe, 
provide  for  the  long-term  protection  of 


the  public  and  are  cost  effective  will  be 
evaluated.  Stabilized  mercury  would 
need  to  be  stored  or  disposed  of  in 
accordance  with  [>ertinent  local,  state 
and  federal  regulations,  including  future 
regulations  that  may  result  from  a  rule- 
making that  the  USEPA  is  plaiming  in 
order  to  address  stabilization  of 
elemental  mercury.  Storage  could  be  in 
warehouse  or  burJcer-type  facilities; 
disposal  could  be  in  near-surface  or 
deeper  underground  engineered 
facilities.  Sales  alternatives  are  likely  to 
include  resumption  of  unrestricted 
sales;  domestic  and/or  international 
restricted  sales  (i.e.,  either  by  end  use, 
purchaser,  and/or  quantity);  or  sales 
with  certain  restrictions  for  protection 
of  the  environment.  DNSC  invites 
comments  or  suggestions  on  these 
alternatives  or  suggestions  of  others  that 
should  be  considered. 

Preliminary  Identification  of 
Environmental  Issues:  The  following 
issues  have  been  tentatively  identified 
for  analysis  in  the  EIS.  The  list  is 
preliminary  and  is  intended  to  facilitate 
public  comment  on  the  scope  of  this 
EIS.  It  is  not  intended  to  be  all-inclusive 
nor  does  it  imply  any  predetermination 
of  potential  impacts.  DNSC  invites 
suggestions  for  the  addition  or  deletion 
of  items  on  this  list: 

•  Potential  effects  on  the  public 
health  from  exposures  to  hazardous 
materials  during  construction,  normal 
operations,  transportation,  and  credible 
accident  scenarios. 

•  Impacts  on  surface  and 
groundwater,  floodplains  and  wetlands, 
and  on  water  use  and  quality. 

•  Impacts  on  air  quality  and  noise. 

•  Impacts  on  plants  and  animals  and 
their  habitat,  including  species  that  are 
Federal-  or  state-listed  as  threatened  or 
endangered,  or  of  special  concern. 

•  Impacts  on  geology,  and  soil 
characteristics. 

•  Impacts  on  cultural  resources  such 
as  historic,  archaeological.  Native 
American  or  culturally  important  sites. 

•  Socioeconomic  impacts  on  affected 
communities  directly  related  to  the  long 
term  management  of  the  excess  mercury 
in  the  Stockpile. 

•  Enviroiunental  justice,  particularly 
whether  or  not  mercury  management 
activities  have  a  disproportionately  high 
and  adverse  effect  on  minority  and  low- 
income  populations. 

•  Potential  impacts  on  land-use 
plans,  policies  and  controls,  and  visual 
resources. 

•  Pollution  prevention  and  waste 
management  practices  and  activities. 

•  Economic  impacts  from  mercury 
sales  and  resulting  effects  on  mercury 
mining  activities  and  impacts. 
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•  Unavoidable  adverse  impacts,  and 
irreversible  and  irretrievable 
commitments  of  resources. 

•  Potential  cumulative  enviroiunental 
effects  of  past,  present,  and  future 
operations. 

•  Status  of  compliance  with  all 
applicable  federal,  state,  and  local 
statutes  and  regulations  and  with 
international  agreements,  and  required 
federal  and  state  environmental  permits, 
consultations  and  notifications. 

•  Compliance  with  all  applicable 
Executive  Orders. 

•  Natiu-al  disasters:  floods, 
hurricanes,  tornadoes,  and  seismic 
events. 

Focus  of  the  Mercury  Management 
EIS  will  be  on  minimizing  releases  of 
mercury.  DNSC  anticipates  that  the  key 
areas  of  interest  will  be  human  health 
risks,  economic  impacts,  and 
accumulation  of  mercury  in  the  global 
environment.  Potential  human  health 
risks  from  storage,  processing,  and 
disposal,  and  bom  transportation  and 
facility  accidents  wiU  be  evaluated. 
Consideration  will  also  be  given  to 
issues  related  to  accumulation  of 
mercury  in  the  global  environment,  and 
will  be  evaluated  at  the  appropriate 
level  of  detail. 

Public  Participation  in  the  EIS 
Process:  CEQ  regulations  (40  CFR 
1501.7)  require  an  early  and  open 
process  for  determining  the  scope  of  an 
EIS  and  for  identifying  the  significant 
issues  related  to  the  proposed  action.  To 
ensure  that  the  full  range  of  issues 
related  to  this  proposal  are  addressed, 
DNSC  invites  Federal  agencies,  state, 
local  and  tribal  governments,  the 
general  public,  and  the  international 
community  to  comment  on  the  scope  of 
the  Mercury  Management  EIS,  including 
identification  of  reasonable  alternatives. 
Additional  opportunities  for  public 
input  will  be  provided  at  scoping 
meetings  (see  below)  and  when  die  draft 
EIS  is  issued. 

Scoping:  The  public  scoping  period 
begins  with  the  publication  of  this 
Notice  of  Intent  in  the  Federal  Register 
and  will  continue  imtil  30  June  2001. 
DNSC  will  consider  all  comments 
received  or  postmarked  by  the  end  of 
the  comment  period  in  defining  the 
scope  of  this  EIS.  Comments  received 
after  that  date  will  be  considered  to  the 
extent  practicable. 

DNSC  plans  to  conduct  public 
scoping  meetings  in  which  Federal, 
state,  local  and  tribal  government 
agencies,  nongovernmental 
organizations,  the  general  public,  and 
the  international  community  are  invited 
to  participate  in  the  open  exchange  of 
information  and  to  submit  comments  on 
the  proposed  scope  of  the  EIS.  These 


meetings  will  be  held  in  communities 
near  the  facilities  where  the  mercury  is 
currently  stored  and  at  regional 
locations.  The  dates,  times,  and  exact 
locations  of  the  scoping  meetings  will 
be  announced  in  a  separate  Federal 
Register  notice  at  least  15  days  before  a 
meeting,  posted  on  the  Mercury 
Management  EIS  web  site,  and 
published  in  local  and  regional 
newspapers. 

Issues  raised  at  the  scoping  meetings 
will  be  documented  in  the  Scope  of 
Statement  for  the  Mercury  Management 
EIS.  The  objectives  of  this  report  are  to 
summarize  the  essence  of  the  comments 
received  in  a  clear  and  concise  manner 
and  accurately  portray  the  planned 
scope  of  the  EIS.  The  Scope  of 
Statement  will  be  distributed  to  reading 
rooms  near  the  meeting  locations, 
posted  on  the  EIS  web  site,  and  mailed 
upon  request. 

Timing:  DNSC  plans  to  issue  the*  draft 
EIS  in  approximately  one  year.  DNSC 
and  the  U.S.  Environmental  Protection 
Agency  will  se[>arately  announce 
avaifability  of  the  draft  EIS  in  the 
Federal  Register.  DNSC  will  publicize 
the  draft  EIS  in  other  media,  and  will 
provide  federal,  state,  local  and  tribal 
government  agencies,  nongovernmental 
organizations,  the  general  public,  and 
the  international  community  with  an 
opportunity  to  participate  in  additional 
information  forums  and  to  submit 
comments. 

Requests  for  Copies  of  Draft  EIS:  To 
receive  a  copy  of  the  Draft  Mercury 
Management  EIS,  please  submit  your 
request  to  the  addresses  provided  in  this 
Notice.  Members  of  the  public  who 
request  a  copy  of  the  draft  EIS  should 
specify  whether  they  would  like  a  copy 
of  the  entire  draft  EIS  (which  will 
consist  of  multiple  bound  volumes),  the 
Summary  (which  will  be  a  single 
volume),  or  the  draft  EIS  and  Summary 
on  computer  CD. 

(Cooperating  Agencies:  DOE  is  a 
cooperating  agency  for  the  preparation 
of  this  EIS  because  some  of  the  excess 
mercury  to  be  considered  in  the 
Mercury  Management  EIS  is  currently 
stored  at  DOE's  Y-12  National  Security 
Complex  in  Oak  Ridge,  Teimessee. 

Issued  in  Fort  Belvoir,  VA,  this  30th  day 
of  January,  2001. 
Richard  J.  Connelly, 
Administrator. 

(FR  Doc.  01-2911  Filed  2-2-01;  8:45  am] 
BIUJNO  COOC  36aO-01-M 


DEPARTMENT  OF  ENERGY 

Office  of  Arms  Control  and 
Nonproliferatton 

Proposed  SutMequent  Arrangement 

AGENCY:  Department  of  Energy. 
ACTION:  Subsequent  arrangement 

SUMMARY:  This  notice  is  being  Issued 
imder  the  authority  of  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(42  U.S.C.  2160).  The  Department  is 
providing  notice  of  a  proposed 
"subsequent  arrangement"  under  the 
Agreement  for  Cooperation  in  the 
Peaceful  Uses  of  Nuclear  Energy 
between  the  United  States  and  the 
European  Atomic  Energy  Community 
(EURATOM)  and  the  Agreement  for 
Cooperation  Between  the  Government  of 
the  United  Sfates  of  America  and  the 
Swiss  Federal  Council  Concerning 
Peaceful  Uses  of  Nuclear  Energy. 

This  subsequent  arrangement 
concerns  the  retransfer  of  54  fresh  MTR 
fuel  elements  containing  16,195  g 
uranium,  15,018  g  of  wbdch  is  U-235, 
irom  the  Paul  Scherrer  Institut  in 
Switzerland  to  the  Euratom  Supply 
Agency.  The  fuel  elements  will  be  sent 
to  CERCA,  France  for  refabrication  and 
then  utilization  in  the  HFR  at  the  Center 
Commun  ole  Recliwche,  Netherlands. 
The  expected  date  of  shipment  is 
September  2001.  The  material  originally 
was  exported  to  Switzerland  pursuant  to 
Nuclear  Regulatory  Commission  Export 
License  number  XSNM01840. 

In  accordance  with  Section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
we  have  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  wiU 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

E)ated:  January  29,  2001. 
For  the  Department  of  Energy. 
Trisha  Dedik, 

Director,  International  Policy  and  Analysis 
for  Arms  Control  and  Nonproliferatian,  Office 
of  Defense  Nuclear  Nonpmliferation. 
(FR  Doc.  01-2950  Filed  2-2-01;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Eneray  Regutartory 
Cofnmleelon 

[Dednt  No.  ER01-222-0021 

AMent  Eneray  Corporale  ^enrtcee, 
lnc;NotioeofHHng 

January  30,  2001. 

Take  notice  that  on  January  12,  2001 , 
Alliant  Energy  Corporate  Services,  Inc. 
(ALTM),  tendered  for  filing  in 
accordance  with  Order  No.  614,  an 
executed  Short-Term  Service  Agreement 
with  Dynegy  Power  Marketing,  hic, 
designated  as  lEC  Operating  Companies 
FERC  Electric  Tariff  Original  Volume 
No.  2,  Service  Agreement  No.  10. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  R^ulatory  Commission,  888 
First  Street.  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  February  9, 
2001.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection,  lliis 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rimsJitm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www. fere.  fed.  us/efUdoocbeU.htm. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-2930  Filed  2-2-01;  8:45am] 

■LLMQ  COM  enr-ei-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
CofiMnieelon 

[Dodnt  No.  ER01-687-000  and  ER01-067- 
001] 

Axle  Energy,  LP.;  NoUce  of  leeuance 
ofOrder 

January  30,  2001. 

Axia  Energy,  L.P.  (Axia)  submitted  for 
filing  a  rate  schedule  under  which  Axia 
will  engage  in  wholesale  electric  power 
and  energy  transactions  at  market-based 


rates.  Axia  also  requested  waiver  of 
various  Commission  regulations.  In 
particular,  Axia  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liability  by  Axia. 

On  January  25,  2001,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Corporate  Applications, 
Office  of  Markets,  Tari&  and  Rates, 
granted  requests  for  blanket  approval 
imder  part  34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Axia  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214). 

Absent  a  request  for  hearing  within 
this  period,  Axia  is  authorized  to  issue 
securities  and  assume  obligations  or 
liabilities  as  a  guarantor,  indorser, 
siirety,  ix  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  not  private  interest  will  be 
adversely  affected  by  continued 
approval  of  Axia's  issuances  of 
securities  or  assiunptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
February  26,  2001. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Conunission's  Public 
Reference  Branch,  888  First  Street,  NE., 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at 
http://www.ferc.fed.us/online/rims.htm 
(call  202-208-2222  for  assistance). 

David  P.  Boergere. 

Secretary. 

[FR  Doc.  01-2932  Filed  2-2-01;  8:45  am] 

aaiMQ  cooe  8717-01-11 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Comnileeion 

[Doctot  No.  mol-l-OOl] 

Cohjmbla  Gaa  Tranamleeion 
Corporation.  Columbia  QuW 
Tranamleeion  Company;  Notice  of 
Refund  and  DIagorgement  Report 

January  30,  2001. 

Take  notice  that  on  December  12. 
2000,  Columbia  Gas  Transmission 
Corporation  and  Columbia  Gulf 
Transmission  Company  (the  Companies) 
filed  a  Refund  and  Disgorgement  Report 
pursuant  to  a  Stipulation  and  Consent 
Agreement  in  resolution  of  Docket  No. 
INOl-l-000.  Part  IV,  Para.  2  of  the 
Stipulation  required  the  Companies  to 
file  the  report  with  the  Conunission  30 
days  after  Colimibia  Gas  and  Columbia 
Gulf  discharged  their  refund  and 
disgorgement  obligation. 

The  Companies  states  that  the  report 
sets  forth  the  amount  that  each  party 
will  receive  as  eithw  a  refund  or 
disgorgement  and  the  date  of  payment. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426.  ill  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  February  5.  2001. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/nms.htm  (call 
202-208-2222  for  assistance). 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergen, 

Secretary. 

[FR  Doc.  01-2923  Filed  2-2-01;  8:45  am] 

MLUNO  COOC  •717-01-41 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaelon 


[Dockot  No.  RPOO-555-003] 

Dominion  Trenemleelon,  Inc., 
Dominion  Reeourcee,  Inc.  and 
Coneolldatad  Natural  Gaa  Company; 
Notice  of  Compliance  Rling 

January  30,  2001. 

Take  notice  that  on  January  24,  2001, 
Dominion  Transmission,  Inc.  (DTI) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Third  Revised  Volume  No.  1, 
the  following  tariff  sheet,  with  an 
effective  date  of  September  23,  2000: 

Second  Substitute  Original  Sheet  No.  1092. 

DTI  states  that  the  filing  is  made  to 
correct  an  inadvertent  error  in  DTI's 
January  2,  2001  compliance  filing  in  the 
captioned  proceedings,  and  to  comply 
with  the  Commission's  December  15, 
2000  order,  93  FERC  \  61,284  (2000).  As 
directed  by  the  Commission,  DTI  has 
stated  in  its  tariff  that  information 
regarding  its  personnel  and  facilities 
shared  with  its  affiliated  energy 
companies  is  available  on  its  website. 

DTI  states  that  copies  of  its  filing  have 
been  served  upon  DTI's  customers  and 
interested  state  commissions. 

Any  person  desiring  to  protest  said 
fifing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
fileid  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.  us/efi/doorbell.htm. 

David  P.  Boergers. 

Secretary. 

[FR  Doc.  01-2925  Filed  2-2-01;  8:45  am] 

BHJJNG  COOC  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiealon 

[Doclcet  No.  ER01-1041-000] 

El  Dorado  Energy,  LLC;  Notice  of 
Hiing 

January  30,  2001. 

Take  notice  that  on  January  24,  2001, 
El  Dorado  Energy,  LLC.  (El  Dorado) 
tendered  for  filing  pursuant  to  Section 
205  of  the  Federal  Power  Act,  16  U.S.C. 
824d,  First  Revised  Sheet  No.  2, 
superseding  Original  Sheet  No.  2,  to  El 
Dorado's  FERC  Electric  Tariff,  Original 
Volimie  No.  1.  The  revised  tariff  sheet 
provides  of  the  sale  of  electric  energy, 
capacity,  and  ancillary  services  to  San 
Diego  Gas  &  Electric  Company  (SDG&E), 
an  affiliate  of  El  Dorado. 

El  Dorado  states  that  its  currently 
effective  rate  schedules  do  not  provide 
for  sales  to  SDG&E.  It  further  states  that 
SDG&E  has,  until  recently,  been 
required  by  the  California  Public 
Utilities  Commission  (CPUC)  to 
purchase  all  of  the  power  required  for 
its  bundled  retail  customers  through  the 
California  Power  Exchange  Corporation 
(the  PX).  In  September  2000,  however, 
the  CPUC  authorized  SDG&E  to  make 
bilateral  purchases  in  order  to  increase 
its  ability  to  hedge  against  volatile 
prices.  According  to  El  Dorado,  CPUC 
rules  provide  that  SE>G&E's  purchases 
from  affiliates  must  be  subject  to  open 
and  competitive  bidding. 

The  purpose  of  the  instant  filing.  El 
Dorado  states,  is  to  enable  El  Dorado  to 
make  sales  of  energy  and  ancillary 
services  to  SDG&E  on  a  bilateral  basis 
under  the  requirement  of  open, 
competitive  bidding  contained  in  the 
CPUC's  rules.  In  light  of  current  simply 
circimistances  in  California,  El  Dorado 
asks  for  Commission  action  on  its  filing 
by  January  29,  2001,  and  proposes  an 
effective  date  for  the  tendered  rate 
schedules  of  January  29,  2001. 

El  Dorado  states  that  it  has  served  a 
copy  of  its  filing  on  the  CPUC. 

Ally  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regiilatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  February  8, 
2001.  Protests  will  be  oonsidered  by  the 
Conunission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 


intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims. htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www. fere. fed.  us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-2922  Filed  2-2-01;  8:45  am) 

BRJJNQ  COM  •717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
CommlaBlon 

[Doclcet  No.  ER01-666-000  and  ER01-e6»- 
001 

EWO  Marketing,  L.P.;tlotice  of 
leeuance  of  Order 

January  30,  2001. 

EWO  Marketing,  L.P.  (EWO) 
submitted  for  filing  a  rate  schedule 
under  which  EWO  will  engage  in 
wholesale  electric  power  and  energy 
transactions  at  market-based  rates.  EWO 
also  requested  waiver  of  various 
Commission  regulations.  In  particular, 
EWO  requested  that  the  Commission 
grant  blanket  approval  under  18  CFR 
part  34  of  all  future  issuances  of 
securities  and  assumptions  of  liability 
by  EWO. 

On  January  25,  2001,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Corporate  Applications, 
Office  of  Markets,  Tarifb  and  Rates, 
granted  requests  for  blanket  approval 
under  part  34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  secvirities  or  assumptions  of 
liability  by  EWO  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214). 

Absent  a  request  for  bearing  within 
this  period,  EWO  is  authorized  to  issue 
seciuities  and  assume  obligations  or 
liabilities  as  a  guarantor,  endorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
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compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Conunission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  EWO's  issuances  of 
securities  or  assiunptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
February  26,  2001. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  N£., 
Washington,  DC.  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at  http:/ 
/www/ferv/fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

David  P.  BoergetB, 

Secretary. 

[PR  Doc.  01-2933  Filed  2-2-01;  8:45  am] 

MUMQ  COM  cnr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Comniiaeion 

[Doctol  No.  RP01-212-000] 

GuH  South  Pipeline  Company,  LP; 
Notice  of  Waiver  Raqueat 

January  30. 2001. 

Take  notice  that  on  January  23,  2001 
Gulf  South  Pipeline  Company,  LP  (Gulf 
South)  tendered  for  filing  a  request  for 
a  one-time  waiver  of  certain  notice  and 
filing  requirements  of  Section  13.3  of  its 
FERC  Gas  Tariff,  Sixth  Revised  Volume 
1,  relating  to  accepting  small  customer 
exemption  affidavits  out  of  time.  Gulf 
South  requests  that  it  be  allowed  to 
accept  the  small  customer  affidavits. 

Gulf  South  states  that  copies  of  this 
filing  have  been  served  upon  Gulf 
South's  customers,  state  commissions 
and  other  interested  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
February  5,  2001.  Protests  will  be 
considered  by  the  Conunission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  Mrith  the 
Commission  and  are  available  for  public 


inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/onUne/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www. fere. fed.  us/efi/dooibeU.htm. 

David  P.  Bosrgera, 

Secretary. 

[FR  Doc.  01-2929  Filed  2-2-01;  8:45  am] 

■LUNQ  CODE  SriT-ai-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commleaton 

[Doctot  No.  RP01-203-000] 

IroQuoif  Gaa  Tranamleelon  Syatem, 
LP.,  Nodce  of  Fuel  Catoiiationa 

January  30,  20O1. 

Take  notice  that  on  December  29, 
2000,  Iroquois  Gas  Transmission 
System,  LP.  (Iroquois)  tendered  for 
filing  its  schedules  which  reflect 
calculations  supporting  the 
Measurement  Variance/Fuel  Use  Factors 
utilized  by  Iroquois  during  the  period 
July  1,  2000  throuRh  December  31,  2000. 

Iroquois  states  tnat  data  from  the  data 
base  during  this  period  had  to  be 
verified  to  ensure  accurate  and  complete 
information.  Iroquois  states  that  the 
schedules  attached  to  the  filing 
included  calculations  supporting  each 
of  the  following  three  components  of 
Iroquois'  composite  Measurement 
Variance/Fuel  Use  Factor 

(1)  Lost  and  unaccounted-for  gas 
(Measurement  Variance  Factor); 

(2)  Fuel  use  associated  with  the 
transportation  of  gas  by  others  on 
behalf  of  Iroquois  (Account  858  Fuel 
Use  Factor);  and 

(3)  Fuel  use  associated  with  the 
transportation  of  gas  on  Iroquois' 
pipeline  system  (Account  854  Fuel 
Use  Factor). 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
February  5,  2001.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  bcNiuime  a  party 


must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/ 
onIine.rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  vi^  the  internet  in 
lieu  of  paper.  See.  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.  us/efi/doorbeU.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-2928  Filed  2-2-01;  8:45  am] 

MLUNG  COOK  STir-ei-M  y^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaelon 

[Dociwt  No.  CP01-69-000] 

Petal  Gaa  Storage,  LLC;  Notice  of 
Application 

January  30,  2001. 

On  January  23.  2001.  Petal  Gas 
Storage.  LLC.  (Petal),  1001  Louisiana 
Street.  P.O.  Box  2511,  Houston,  Texas 
77002,  filed  in  Docket  No.  CPOl-69-000 
an  application  pursuant  to  Section  7  of 
the  Natural  Gas  Act  (NGA)  and  Part  157 
of  the  Commission's  Rules  and 
Regulations  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
Petal  to  construct  and  operate 
transportation  facilities  in  Mississippi 
having  a  capacity  of  700.000  Mcf  per 
day.  to  connect  its  existing  storage 
complex  with  several  interstate 
pipelines,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection.  The  filing  may  be  viewed  at 
http://www.ferc.fed.  us/online/rimsJitm 
(call  202-208-2222  for  assistance). 

Specifically.  Petal  proposes  to 
construct: 

(a)  58.7  miles  of  new  bi-directional 
36-inch  diameter  pipeline  extending 
from  Petal's  existing  storage  header  in 
Forrest  County,  Mississippi  through 
Jones  and  Jasper  Counties,  Mississippi 
and  terminating  at  proposed 
interconnects  with  the  interstate 
pipeline  facilities  of  Southern  Natiiral 
Gas  Company  (Southern  Natural)  and 
Destin  Pipeline  Company,  L.L.C. 
(Destin)  near  Enterprise  in  Clarke 
County,  Mississippi; 

(b)  a  new  9,000  horsepower 
compressor  station  consisting  of  two  gas 
driven  compressor  units  near 
Heidelberg  in  Jasper  County, 
Mississippi; 
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(c)  0.3  miles  of  new  bi-directional  36- 
inch  diameter  pipeline  extending  from 
the  proposed  compressor  station  to  a 
new  interconnect  with  the  interstate 
pipeline  facilities  of  Transcontinental 
Gas  Pipe  Line  Corporation  (Transco)  in 
Jasper  Coimty,  Mississippi; 

(d)  new  metering  facilities  at  the 
proposed  interconnects  with  Southern 

atiu^  Destin,  and  Traqsco; 

(e)  a  bi-directional  pig  laimcher/ 
eiver  trap  adjacent  to  the  proposed 
stin  Meter  Station;  and 

(f)  certain  mainline  block  valves  at  six 
ocations  along  the  proposed  pipeline. 

Petal  estimates  that  the  proposed 
Eacilities  will  cost  about  $94,343,700. 

Petal  also  requests  that  the 
Commission  approve  Petal's  new  firm 
and  interruptible  gas  transportation 
services  as  set  forth  in  Petal's  pro  forma 
Tariff  Volume  No.  1  filed  in  Exhibit  P 
of  the  application,  revisions  to  its 
existing  tariff,  and  for  authorization  to 
charge  negotiated  rates  for 
transportation  services.  Petal  states  that 
the  pro  forma  tariff  sheets  (i)  add  Rate 
Schedule  FTS,  Rate  Schedule  ITS,  and 
a  Statement  of  Rates  for  Transportation 
Services;  (ii)  make  conforming  changes 
to  Petal's  General  Terms  and 
Conditions;  (iii)  update  references  to 
Petal  to  reflect  its  reorganization  as  a 
limited  liability  company;  (iv)  correct 
designations  of  certain  tariff  sheets  that 
have  been  inappropriately  designated  as 
being  in  "Revised"  Volume  No.  1;  and 
(v)  conform  Petal's  tariff  with  the 
requirements  of  Order  No.  637. 

Petal  states  that  it  has  entered  into  a 
20-year  firm  transportation  precedent 
agreement  with  Southern  Company 
Services  (Southern  Company)  for  the 
full  700,000  Mcf  per  day  of  capacity  and 
requests  approval  of  certain  deviations 
in  the  transportation  agreement  from  its 
iro  forma  Form  of  Firm  Transportation 
rvice  Agreement.  Petal  states  that  it 
tends  to  continue  charging  market 
sed  rates  for  its  existing  storage 
rvices  and  states  that  the  new 
icilities  and  transportation  services  do 
Dot  affect  its  market  power  status. 
Finally,  Petal  requests  that  the 
Commission  grant  any  waivers  that  the 
Commission  may  deem  necessary  to 
grant  the  relief  and  issue  the  certificate 
and  approvals  requested  in  the 
application  including  any  waivers  of 
tariff  provisions  deemed  necessary  to 
bermit  Southern  Company,  acting  as 
agent  for  its  affiliated  operating  electric 
utilities  to  apportion  capacity  among 
them. 

Any  questions  regarding  this 
application  should  be  directed  to  Susan 
T.  Halbach,  Senior  Co\msel,  P.O.  Box 
2511,  Houston.  Texas  77002. 


There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  biscoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  February  20,  2001, 
file  with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426,  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  documents 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  'The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 

The  Commission  may  issue  a 
preliminary  determination  on  non- 


environmental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project. 
This  preliminary  determination 
typically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
effect  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  on  landowners  and  communities. 
For  example,  the  Commission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  the 
non-environmental  benefits  to  be 
provided  by  the  project.  Therefore,  if  a 
person  has  comments  on  community 
and  landowner  impacts  from  this 
proposal,  it  is  important  either  to  file 
comments  or  to  intervene  as  early  in  the 
process  as  possible. 

Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See.  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.  us/ efi/ doorbell. htm. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

David  P.  Boergers,     • 

Secretary. 

(FR  Doc.  01-2921  Filed  2-2-01;  8:45  am) 

BHJJNG  cooE  snr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiseion 


[Docket  No.  RP0(K-571-002] 

Reliant  Energy  Gas  Transmieelon 
Company;  Notice  of  Propoeed 
Changes  in  FERC  Gas  Tariff 

January  30.  2001. 

Take  notice  that  on  January  25,  2001, 
Reliant  Energy  Gas  Transmission 
Company  (REGT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  the  tariff  sheets  listed  on 
Appendix  A  to  the  filing,  to  be  effective 
on  February  1.2001. 

REGT  states  that  the  purpose  of  this 
filing  is  to  make  modifications  to  its 
tariff  to  permit  flexible  nomination 
procedures  to  become  effective, 
consistent  with  the  Commission's  Order 
dated  November  8.  2000  in  the  above- 
reference  proceeding. 
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REGT  states  that  a  copy  of  this  filing 
has  been  mailed  to  its  customers  and 
interested  state  commissions. 

Any  parson  desiring  to  protest  said 
filing  shotild  file  a  protest  with  the 
Fedmal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Cominissicn's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
wwrw.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
papa.  See  18  CFR  385. 2001  (a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  hVtp:ll 
www.forc.fed.  us/efi/doorbellJitm. 

David  P.  Boergen, 

Secretary. 

(FR  Doc.  01-2926  Filed  2-2-01;  8:45  am) 

■LUNG  CODE  anr-oi-M 


DEPARTMENT  OF  ENERGY 
FMtoral  Energy  Regulatory 


[Doctat  No.  RP01-55-OQS] 

WeeKSat  InlerStale,  Inc.;  NoHce  of 
Compliance  FWng 

January  30,  2001. 

Take  notice  that  on  January  24,  2001, 
WestGas  Interstate,  Inc.  (WGI)  tendered 
for  filing  to  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  Substitute 
Original  Sheet  No.  47B,  with  an 
efiective  date  of  November  1,  2000. 

WGI  states  that  the  purpose  of  the 
filing  is  to  permit  point  operators  to  net 
and  trade  imbalances,  in  compliance 
with  the  letter  order  issued  by  the 
Director,  Division  of  Tari&  and  Rates — 
West  in  the  above-captioned  proceeding 
onjanuary  9,  2001. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Fedmal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 


by  the  Commission  in  determining  &e 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Gopies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Rooom.  This  filing 
may  be  viewed  on  the  web  at  http-J? 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Commoits  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.  us/ efi/ doorbell. htm. 

David  P.  Boergns. 

Secretary. 

[FR  Doc.  01-2927  Filed  2-2-01;  8:45  am] 

BLUNQ  COOe  ffn7-01-H 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Coniniiiaion 

[Doctat  No.  ER01-537-000  and  EMI -538- 
000] 

Weetmoreland— LGAE  Pvtners;  Notioe 
oflaauanceofOnlar 


January  30,  2001. 

Westmoreland — LGftE  Partners 
(Westmoreland)  submitted  for  filing  a 
rate  schedule  imder  which 
Westmoreland  will  engage  in  a 
wholesale  electric  power  and  energy 
transactions  at  market-based  rates. 
Westmoreland  also  requested  waiver  of 
various  Commission  regulations.  In 
particular,  Westmoreland  requested  that 
the  Commission  grant  blanket  approval 
under  18  CFR  part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liability  by  Westmoreland. 

On  January  25,  2001 ,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Corporate  Applications, 
Office  of  Markets,  Tari&  and  Rates, 
granted  requests  for  blanket  approval 
under  part  34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  to  Westmoreland  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washii^on,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period,  Westmoreland  is  authorized 
to  issue  securities  and  assume 
obligations  or  liabilities  as  a  guarantor. 


indorser,  surety,  or  otherwise  in  respect 
of  any  security  of  another  person; 
provided  that  such  issuance  or 
assmnption  is  for  some  lawful  object 
within  the  corporate  purposes  of  the 
applicant,  and  compatible  with  the 
public  interest,  and  is  reasonably 
necessary  or  appropriate  for  such 
purposes. 

The  Commissipn  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  afiected  by  continued 
approval  of  Westmoreland's  issuances 
of  securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
February  26,  2001. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE., 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at  http-J 
/www.feTc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

David  P.  BoefgBTB. 

Secretary. 

(FR  Doc.  01-2931  Filed  2-2-01;  8:45  am] 

nuNO  cooe  •nr-ei-a 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Comnilailon 


[Doctat  No.  ER01-1036-000,  at.al.] 

Electric  Energy,  Inc.,  et  al.;  Electric 
■Rate  and  Coiporata  Regulation  FMInge 

January  26,  2001. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Electric  Energy,  Inc. 

[Docket  No.  EROl-1036-000] 

Take  notice  that  on  January  23,  2001. 
Electric  Enragy,  Inc.  (EEInc).  tendered 
for  filing  an  executed  Transmission 
Service  Agreement  for  Firm  Point-to- 
Point  Transmission  Service  between 
EEInc.,  and  Ameren  Energy,  Inc., 
(Ameren).  Under  the  Transmission 
Service  Agreement,  EEInc,  will  provide 
Point-to-Point  Transmission  Service  to 
Ameren  pursuant  to  EEInc. 's  open 
access  transmission  tariff  filed  in 
compliance  with  Order  No.  888  and 
allowed  to  become  efiective  by  the 
Commission. 

EEInc.  has  requested  that  the  Service 
Agreement  be  allowed  to  become 
efiective  as  of  April  1.  2001. 
'  Copdesiof  this  filing  have  been  sent  to 
Ameren.  ir.j  . 


Federal  Register / Vol.  66,  No.  24 /Monday,  February  5.  2001 /Notices 


8955 


Comment  date:  February  13,  2001,  in 
accordance  Mdth  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Sonthwest  Power  Pofrf,  Inc. 

[Docket  No.  EROl-1037-OOOj 

Take  notice  that  on  January  23,  2001, 
Southwest  Power  Pool,  Inc.  (SPP), 
tendered  for  filing  eleven  executed 
service  agreements  for  Firm  Point-to- 
Point  Transmission  Service  and  Non- 
Firm  Point-to-Point  Transmission 
Service  with  Tenaska  Power  Services 
Company,  Tex-La  Electric  Cooperative 
of  Texas,  Inc.,  Western  Resoiirces 
Generation  Services  and  Electric 
Clearinghouse,  Inc.  (EQ)  (collectively, 
Transmission  Customers). 

SPP  seeks  an  efiective  date  of  June  .1, 
2001  for  the  service  agreement  with  EQ. 
and  an  efiective  date  of  January  1,  2001 
for  the  service  agreements  with  the 
remaining  Transmission  Customers. 

Copies  of  this  filing  were  served  on 
the  Transmission  Customers. 

(Comment  date:  February  13,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Soutfaweat  Poww  Pool,  Inc. 

[Docket  No.  ER01-1039-000] 

Take  notice  that  on  January  23.  2001. 
Southwest  Power  Pool,  hic.  (SPP), 
tendered  for  filing  seven  executed 
service  agreements  for  Firm  Point-to- 
Point  Transmission  Service  with 
Sempra  Energy  Trading  Corporation 
(Sempra)  and  Southwestern  Public 
Service  Company  (SPS). 

SPP  seeks  an  effective  date  of  March 
1,  2001  for  one  of  the  service  agreements 
with  SPS,  and  an  effective  date  of 
January  1,  2001  for  the  remaining 
service  agreements  with  Sempra  and 
SPS. 

Copies  of  this  filing  were  served  on 
Sempra  and  on  SPS. 

Comment  date:  February  13,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  niinois  Power  Company 

[Docket  No.  RTOl-84-000] 

Take  notice  that  on  January  16,  2001, 
Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatur, 
Illinois  62521-2200  tendered  for  filing  a 
Compliance  Filing  piu-suant  to  order  No. 
2000  and  18  CFR  35.34. 

Illinois  Power  states  that  it  has  served 
a  copy  of  the  filing  on  the  Illinois 
Commerce  Commission  and  all 
customers  having  service  agreements 
with  Illinois  Power  under  its  Open 
Access  Transmission  Tariff. 

Cbiiime/it  date;  March  12,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  j 


5.  NfidwMt  Independent  Transmiadon 
SjratBBB  Operator,  Inc. 

[Docket  No.  RTOl-87-000] 

Take  notice  that  on  January  16,  2001, 
pursuant  to  section  35.34(h)  of  the 
Commission's  regulations,  18  CFR 
35.34(h),  and  the  Commission's  July  20, 
2000  "Notice  of  Guidance  for  Processing 
Ordw  No.  2000  Filings"  in  Docket  No. 
RM99-2-000,  the  Midwest  Independent 
Transmission  System  Operator,  Inc. 
(Midwest  ISO)  submitted  an  Order  No. 
2000  compliance  filing. 

Comment  date:  March  12,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  AoMricaa  l^anmiiaMOB  CtM^pany 
LLC 

[Docket  No.  RTOl-91-000] 

Take  notice  that  on  January  16,  2001, 
American  Transmission  Company  LLC 
(ATCLLC)  tendmed  for  filing  a 
Supplemental  RTO  Compliance  Filing. 

Comment  date:  March  12,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Alliant  Energy  Corporate  Services, 
Inc.  (on  liehalf  (rf^IES  Utilities,  Inc.  and 
Interstate  Power  Company),  American 
TranaaaiasMm  Coi^any  LLC,  Central 
niiBois  ligkt  CoH^any,  Cinergy  Corp. 
(on  b^alf  of  Ciacianati  Gas  k  Electric 
Company,  PSI  Energy,  Inc.,  and  Union 
Li^it,  Heat  k  Power),  Hooaaer  Energy 
Rwal  Electric  Ceap.,  Inc.,  Kentadcy 
Utilities  C^apany,  Louisville  Gas  & 
Electric  Coaqpaay,  Northern  States 
Power  Company  (Minnesota),  Nortiiem 
States  Power  Coaqiany  (Wiscaosin), 
and  Sootkem  Indiwa  Gas  k  Electric 
Coeqiany 

[Docket  No.  RTOl-96-OOOl 

Take  notice  that  on  January  16,  2001, 
the  Specified  Transmission  Ownws 
listed  above  submitted  for  filing  certain 
dociunents  intended  to  satisfy  their 
compliance  filing  obligations  under 
Order  Nos.  2000  and  200&-A. 

Copies  of  this  filing  were  served  upon 
all  affected  state  commissions  and 
affected  transmission  customers  of  the 
Specified  Transmission  Owners. 

Comment  date:  March  12,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Ameren  Corporation,  et  al. 

[Docket  No.  RT01-88-OO0] 

Take  notice  that  on  January  16,  2001, 
pursuant  to  section  35.34(h)  of  the 
Commission's  regulations,  18  CFR 
35.34(h),  and  the  Commission's  July  20, 
2000  "Notice  of  Guidance  for  Processing 
Order  No.  2000  Filings"  in  Docket  No. 
RM99-2-000,  Ameren  Corporation 
(Ameren),  on  behalf  of  Union  Electric 


Company  and  Central  Illinois  Public 
Service  Company;  American  Electric 
Power  Service  Corporation,  on  behalf  of 
Appalachian  Power  Company, 
Columbus  Soutiiem  Power  Company, 
Indiana  Michigan  Power  Company. 
Kentucky  Power  Company,  Kingsport 
Power  Company,  Ohio  Power  Company, 
and  Wheeling  Power  Company; 
Consumers  Enmgy  Company;  Exelon 
Corporation,  on  behalf  of 
Commonwealth  Edison  Company  and 
Commonwealth  Edison  Company  of 
Indiana,  Inc.  (ComEd);  FirstEnergy 
Corp.,  on  behalf  of  American 
Transmission  Systems,  Inc.,  The 
Cleveland  Electric  Qlimiinating 
Company,  Ohio  Edison  Company, 
Pennsylvania  Power  Company,  and  The 
Toledo  Edison  Company;  Illinois  Power 
Company  (Illinois  Power);  The  Dayton 
Power  and  Light  Company  (DP&L);  The 
Detroit  Edison  Company;  and  Virginia 
Electric  and  Power  Company 
(collectively,  the  Alliance  Companies) 
jointly  submitted  an  Order  No.  2000 
compliance  filing. 

The  Alliance  Companies  state  that  the 
Alliance  Regional  Transmission 
Organization  (Alliance  RTO)  satisfies 
the  minimum  characteristics  and 
functions  for  a  regional  transmission 
organization  as  set  forth  in  Order  No. 
2000.  Applicants  further  state  that  they 
request  that  the  Commission  accept 
amendments  to  the  Alliance  Agreement 
and  grant  authorization  to  Ameren, 
ComEd,  Illinois  Power  and  DP&L  to 
transfer  ownership  and/or  functional 
control  of  their  transmission  facilities  to 
the  Alliance  RTO. 

Comment  date:  March  12,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regidatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http-J/ 
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www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-2919  Filed  2-2-01;  8:45  am] 

MLUNQ  COOe  6717-01-P 


DEPARTMENT  OF  ENERGY 

Fwtoral  Energy  Regulatory 
CofTMniesion 

[Doctat  No.  EROO-803-001,  at  aL] 

PECO  Energy  Company,  et  ai.;  Electric 
Rale  and  Corporate  Regulation  FINnge 

January  29,  2001. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  PECO  Energy  Company 

[Docket  No.  EROO-803-001] 

Take  notice  that  on  January  25,  2001, 
PECO  Energy  Company  (PECO) 
submitted  a  compliance  filing  consisting 
of  corrected  sheets  to  an  Interconnection 
Agreement  between  PECO  and  the  joint 
owners  of  the  Peach  Bottom  Atomic 
Power  Station  designated  as  PECO's 
Rate  Schedule  FERC  No.  134,  to  be 
effective  on  12  January  2001.  Copies  of 
this  filing  were  served  on  the  joint 
owners  of  the  generating  facility,  the 
Pennsylvania  PubUc  Utility  Commission 
and  parties  on  the  service  list  in  this 
docket. 

Ckymxnent  date:  February  15.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  San  Diego  Gas  &  Electric  Company 

[Docket  No.  EROl-322-001] 

Take  notice  that  on  January  24,  2001, 
San  Diego  Gas  &  Electric  Company  filed 
with  the  Federal  Energy  Regiilatory 
Commission  (Commission)  a  refund 
report  in  compliance  with  the 
Commission's  order  dated  December  29, 
2000  (93  FERC  1  61,333). 

Corrvment  date:  February  14,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Consumers  Energy  Company  and 
Michigan  Electric  Transmission 
Company 

[Docket  No.  EROl-414-001] 

Take  notice  that  on  January  23,  2001, 
Michigan  Electric  Transmission 
Company  (Michigan  Transco)  tendered 
for  filing  the  following  tariff  sheets  as 
part  of  its  FERC  Electric  Tariff,  Original 
Volume  No.  1  in  compliance  with  the 
January  10,  2001  order  issued  in  this 
proceeding: 

Sub  Ori^nal  Sheet  Nos.  117. 122, 130 
through  135, 139. 141. 142. 143  and  153 


and  Original  Sheet  Nos.  117A.  135A, 
139A  and  153A. 

Copies  of  the  filing  were  served  upon 
the  Michigan  Public  Service 
Commission  and  upon  those  on  the 
official  service  list  in  this  proceeding. 

Comment  date:  February  13,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Reliant  Energy  Aurora,  LP 

[Docket  No.  EROl-687-001] 

Take  notice  that  on  January  25,  2000, 
Reliant  Energy  Aurora,  LP  (Reliant 
Aurora)  tendered  for  filing  its  FERC 
Electric  Rate  Schedule  No.  1  authorizing 
Reliant  Aurora  to  make  sales  at  market- 
based  rates. 

Comment  date:  February  15,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Commonwealth  Edison  Company 

[Docket  No.  EROl-715-OOll 

Take  notice  that  on  January  25,  2001, 
Commonwealth  Edison  Company 
(ComEd)  tendered  for  filing  an 
amendment  to  its  December  19,  2000, 
filing  of  a  Firm  Transmission  Service 
Agreement  (Agreement)  supplemented 
by  Network  Upgrade  Agreement  with 
Wisconsin  Electric  Power  Company 
(WEP)  and  two  firm  Agreements  with 
Commonwealth  Edison  Company,  in  its 
wholesale  merchant  function  (WMD)  in 
the  above-referenced  proceeding. 

The  errata  notice  does  not  affect  the 
effective  dates  requested  by  ComEd  in 
the  above-referenced  proceeding. 

Comment  date:  February  15,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  WPS  Resources  Operating 
Companies 

[Docket  No.  EROl-1040-OOOl 

Take  notice  that  on  January  24,  2001, 
WPS  Resources  Operating  Companies 
(WPSR)  filed  a  revised  executed  service 
agreement  with  Washington  Island 
Electric  Cooperative  (Washington 
Island)  for  ancillary  services  and 
distribution  service  imder  WPSR's  open 
access  transmission  tariff,  FERC  Electric 
Tariff,  First  Revised  Volume  No.  1 
(OATT). 

WPSR  requests  a  January  1,  2001 
effiective  date. 

Copies  of  the  filing  were  served  upon 
Washington  Island,  the  Michigan  Public 
Service  Commission  and  the  Public 
Service  Commission  of  Wisconsin. 

Comment  date:  February  14,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


7.  Tucson  Electric  Power  Company 

[Docket  No.  EROl-1042-000] 

Take  notice  that  on  January  23,  2001, 
Tucson  Electric  Power  Company 
tendered  for  filing  one  (1)  umbrella 
service  agreement  (for  short-term  firm 
service)  and  one  (1)  service  agreement 
(for  non-firm  service)  pursuant  to  Part  n 
of  Tucson's  Op>en  Access  Transmission 
Tariff,  which  was  filed  in  Docket  No. 
EROO-771-000. 

The  details  of  the  service  agreements 
are  as  follows: 

Umbrella  Agreement  for  Short-Term 
Firm  Point-to-Point  Transmission 
Service  dated  as  of  January  3,  2001  by 
and  between  Tucson  Electric  Power 
Company  and  Tractebel  Energy 
Marketing,  Inc.— FERC  Electric  Tariff 
Vol.  No.  2,  Service  Agreement  No.  149. 
No  service  has  commenced  at  this  time. 

Form  of  Service  Agreement  for  Non- 
Firm  Point-to  Point  Transmission 
Service  dated  as  of  January  3,  2001  by 
and  between  Tucson  Electric  Power 
Company  and  Tractebel  Energy 
Marketing,  Inc.— FERC  Electric  Tariff 
Vol.  No.  2,  Service  Agreement  No.  150. 
No  service  has  commenced  at  this  time. 

Comment  date:  February  14,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  South  Carolina  Electric  &  Gas 
Company 

[Docket  No.  ER01-1043-000] 

Take  notice  that  on  January  24,  2001, 
South  Carolina  Electric  &  Gas  Company 
(SCE&G)  filed  a  network  integration 
transmission  service  agreement  between 
SCE&G  and  Southeastern  Power 
Administration  (SPA). 

SCE&G  states  that  a  copy  of  the  filing 
was  served  on  SPA. 

Comment  date:  February  14,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Riverside  Generating  Company, 

[Docket  No.  EROl-1044-000] 

Take  notice  that  on  January  24,  2001, 
Riverside  Generating  Company,  L.L.C. 
(Riverside)  tendered  for  filing  pursuant 
to  Rule  205, 18  CFR  385.205,  a  petition 
for  waivers  and  blanket  approvals  under 
various  regulations  of  the  Commission 
and  for  an  order  accepting  its  FERC 
Electric  Tariff  No.  1  to  become  effective 
as  of  the  date  specified  by  the  Federal 
Energy  Regulatory  Commission. 

Riverside  intends  to  sell  electric 
power  at  wholesale  at  rates,  terms,  and 
conditions  to  be  mutually  agreed  to  with 
the  purchasing  party.  Riverside's  tariff 
provides  for  the  sale  of  electric  energy 
and  capacity  at  agreed  prices. 
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Comment  date:  February  14,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  RijJes  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-2920  Filed  2-2-01;  8:45  am] 

BUMO  COOe  S717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  EROO-3727-003,  et  al.] 

Potomac  Electric  Power  Company,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

January  30,  2001. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Potomac  Electric  Power  Company 

(Docket  No.  EROO-3727-0031 

Take  notice  that  on  January  17,  2001, 
Potomac  Electric  Power  Company 
(Pepco)  tendered  for  filing  a  supplement 
to  its  December  22,  2000.  filing.  Pepco 
hereby  submits  signature  pages  with  its 
executed  Service  Agreement  No.  20 
under  Pepco's  FERC  Electric  Tariff,  First 
Revised  Voliune  No.  5  with  Southern 
Company  Energy  Marketing  L.P., 
(SCE^).  The  service  agreement  had 
been  previously  accepted  for  filing  by 
the  Commission  in  Potomac  Electric 
Power  Company,  et  al,  93  FERC 
161,240(2000). 

The  service  agreement  became 
effective  on  December  19,  2000. 


Comment  date:  February  9,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Entergy  Services,  Inc. 

[Docket  No.  ER01-104&-000] 

Take  notice  that  on  January  25,  2001, 
Entergy  Services,  Inc.,  on  behalf  of 
Entergy  Louisiana,  Inc.,  tendered  for 
filing  an  Interconnection  and  Operating 
Agreement  with  Duke  Energy  Ruston, 
LLC  (Duke  Ruston),  and  a  Generator 
Imbalance  Agreement  with  Duke 
Ruston. 

Comment  date:  February  15,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Central  Maine  Power  Company 

[Docket  No.  EROl-1047-000] 

Take  notice  that  on  January  25,  2001, 
Central  Maine  Power  Company  (CMP), 
tendered  for  filing  as  an  initial  rate 
schedule  piusuant  to  section  35.12  of 
the  Federal  Energy  Regulatory 
Commission's  (the  Commission) 
Regulations,  18  CFR  35.12,  an  executed 
interconnection  agreement  (the 
Agreement)  between  CMP  and  Regional 
Waste  System,  Inc.,  (RWS). 

The  ^reement  is  intended  to  replace 
the  Purchased  Power  Agreement 
between  the  parties,  which  expired  on 
December  31,  2000. 

As  such,  CMP  is  requesting  that  the 
Agreement  become  effective  January  1, 
2001. 

Copies  of  this  filing  have  been  served 
upon  the  Commission,  the  Maine  Public 
Utilities  Commission,  and  RWS. 

Comment  date:  February  15.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Entergy  Services,  Inc. 

[Docket  No.  EROl-1048-OOOl 

Take  notice  that  on  January  25,  2001, 
Entergy  Services,  Inc.,  on  behalf  of 
Entergy  Gulf  States,  Inc.,  tendered  for 
filing  a  modified  and  redesignated 
Interconnection  and  Operating 
Agreement  with  Acadia  Power  Partners, 
LLC  (Acadia),  and  a  redesignated 
Generator  Imbalance  Agreement  with 
Acadia. 

Comment  date:  February  15,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Central  Vermont  Public  Service 
Corporation 

[Docket  No.  EROl-1049-OOOl 

Take  notice  that  on  January  25,  2001, 
Central  Vermont  Public  Service 
Corporation  (Central  Vermont),  tendered 
for  filing  a  revised  Network  Integration 
Service  Agreement  and  Network 
Operating  Agreement  (Revised  Service 


Agreement)  with  Vermont  Electric 
Cooperative,  Inc.  (VEC),  First  Revised 
Service  Agreement  No.  15  under  FERC 
Electric  Tariff,  First  Revised  Volume  No. 
7.  The  Revised  Service  Agreement 
includes  a  new  delivery  point  and 
updates  the  various  loads  and  resources 
of  VEC. 

Copies  of  the  filing  were  served  upon 
VEC  and  the  Vermont  Public  Service 
Board. 

Comment  date:  February  15,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Commonwealth  Edison  Conqiany 

[Docket  No.  EROl-1050-000] 

Take  notice  that  on  January  25,  2001, 
Commonwealth  Edison  Company 
(ComEd),  tendered  for  filing  one 
amended  Network  Integration 
Transmission  Service  Agreement  (NSA) 
between  ComEd  and  Central  Illinois 
Light  Co.,  (CILR).  ComEd  asks  that  the 
QLR  NSA  supersede  and  be  substituted 
for  the  NSA  with  CILR  previously  filed 
on  November  22, 1999  in  Docket  No. 
EROO-5622-000.  The  NSA  has  been 
amended  to  change  the  termination  date 
set  forth  in  Section  3.2.  The  NSA 
governs  ComEd's  provision  of  network 
service  to  serve  retail  load  imder  the 
terms  of  ComEd's  Open  Access 
Transmission  Tariff  (OATT). 

ComEd  requests  an  effective  date  of 
January  1,  2001  for  the  CELR  NSA  and 
therefore  seeks  waiver  of  the 
Commission's  notice  requirements. 

Copies  of  this  filing  were  served  on 
CILR. 

Comment  date:  February  15,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Elwood  Energy  n,  LLC 

[Docket  No.  EROl-lOSl-OOO) 

Take  notice  that  on  January  25,  2001, 
Elwood  Energy  II,  LLC  tendered  for 
filing  its  proposed  FERC  Electric 
Market-Based  Sales  Tariff  and  request 
for  certain  waivers  of  the  Commission's 
Regulations. 

Comment  date:  February  15,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Southern  Company  Services,  Inc. 

[Docket  No.  EROl-1052-OOOl 

Take  notice  that  on  January  25,  2001, 
Southern  Company  Services,  Inc.,  by 
and  on  behalf  of  Alabama  Power 
Company,  Georgia  Power  Company, 
Mississippi  Power  Company,  Gulf 
Power  Company  and  Savannah  Electric 
and  Power  Company,  tendered  for  filing 
letter  agreements  with  Florida  Power 
and  Li^t  Company,  Florida  Power 
Corporation  and  Jaclcsonville  Electric 


MM 
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Authority.  The  purpose  of  the  filed 
letter  agreements  is  to  address  certain 
fuel  accounting  procedures  for  use  in 
connection  widi  unit  power  sales 
agreements. 

Comment  date:  February  15,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

t.  Pece  Energy  Cwpany 

(Docket  No.  EROl-1053-OOOl 

Take  notice  that  on  January  25,  2001, 
PEOO  Energy  Company  (PEOO), 
tendwed  for  filing  undw  section  205  of 
the  Fedwal  Pow»  Act,  16  U.S.C.  S  792 
et  seq. ,  a  Poww  Team  Confirmation 
Agreement  dated  December  19,  2000 
with  SMARTENERGY.com 
(SMARTENERGY)  under  PECO's  FERC 
Electric  Tariff  Original  Volume  No.  1 
(Tariff). 

PECO  requests  an  effective  date  of 
January  26,  2001  for  the  Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to 
SMARTENERGY.com  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  February  15,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


10.  Aanicam  TreiwiewaB  CoaipaBy 
LLC 

(Docket  No.  EROl-1054-000] 

Take  notice  that  on  January  25,  2001, 
American  Transmission  Company  LLC 
(ATCLLC),  tendered  for  filing  a  Network 
Operating  Agreemoit  and  Network 
Integration  Transmission  Service 
Agreement  between  ATCLLC  and 
Prairie  du  Sac  Utilities. 

ATCLLC  requests  an  effective  date  of 
January  1,  2001. 

Comment  date:  February  15,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  EKrood  EMTgy  m,  LLC 

(Docket  No.  ER01-10S5-000] 

Take  notice  that  on  January  25,  2001, 
Elwood  Energy  m,  LLC  tendered  for 
filing  its  proposed  FERC  Electric 
Maiket-Based  Sales  Tariff  and  its 
request  for  certain  waivers  of  the 
Commission's  Regulations. 

Comment  date:  February  15,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Ameren  Services  Qmipany 

[Docket  No.  EROl-1056-000] 

Take  notice  that  on  January  25,  2001, 
Ameren  Services  Company  (ASC). 
tendered  for  filing  Service  Agreements 
for  Firm  Point-to-Point  Transmission 
Service  and  Non-Firm  Point-to-Point 
Transmission  Service  between  ASC  and 


Madison  Gas  and  Electric  Company. 
ASC  asserts  that  the  purpose  of  the 
Agreements  is  to  permit  ASC  to  provide 
transmission  service  to  Madison  Gas 
and  Electric  Company  pursuant  to 
Ameren's  Open  Access  Transmission 
Tariff. 

Comment  date:  February  15,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  AatOBMlad  Power  Exchange,  Inc. 

(Docket  No.  EROl-1057-000] 

Take  notice  that  on  January  25,  2001, 
Automated  Power  Exchange,  Inc.  (APX), 
tendered  for  filing  a  rate  schedule  imder 
which  APX  will  offiar  power  exchange 
SOTvices  in  the  APX  New  England 
Market 

Comment  date:  February  15,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Aatonated  Power  Exchange,  Inc. 

(Docket  No.  ER01-105&-000] 

Take  notice  that  on  January  25, 2001. 
Automated  Power  Exchange,  Inc.  (APX), 
tendered  for  filing  a  new  rate  schedule 
under  which  APX  will  offer  power 
exchange  services  in  the  APX  PJM 
Mariwt 

APX  requests  that  the  new  APX  Rate 
Schedule  be  accepted  to  become 
effisctive  as  of  January  26,  2001. 

Comment  date:  February  15,  2001,  in 
accordance  vnth  Standard  Paragraph  E 
at  the  end  of  this  notice. 


IS. 


Servkea  CoaqMny 


(Docket  No.  ER01-1059-000] 

Take  notice  that  on  January  25,  2001 , 
Ameren  Services  Company  (ASC), 
tendered  for  filing  Service  Agreements 
for  Long-Tram  Firm  Point-to-Point 
Transmission  S^vices  between  ASC 
and  Amcnen  Energy,  as  Agent  for 
Ameren  Services  Company  and  Western 
Resources,  Cinergy  Services,  Inc., 
Tenaska  Power  Services  Company,  Xcel 
Energy,  Illinois  Power  Company  and 
Reliant  Energy  Sovices,  Inc.  ASC 
asserts  that  the  purpose  of  the 
Agreements  is  to  permit  ASC  to  provide 
transmission  service  to  the  parties 
pursuant  to  Ameren's  Open  Access 
Transmission  Tariff. 

Comment  date:  February  15,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  PPL  Montour,  LLC 

(Docket  No.  EGOl-43-000] 

Take  notice  that  on  January  18,  2001, 
as  amended  on  January  29,  2001,  PPL 
Montour,  LLC  tendered  for  filing  an 
Amended  and  Restated  Application  for 
Redetermination  of  Status  as  an  Exempt 
Wholesale  Generator  amending  previous 


filings  made  on  December  5  and 
December  6,  2000. 

Comment  date:  February  20,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatcny  Conmiission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intovene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.u8/onlme/rims.htm  (call 
202-208-2222  for  assistance). 

David  P.  BonrgBrs, 

Secretary. 

(FR  Doc.  01-2952  Filed  2-2-01;  8:45  am] 

BBiJNO  oooc  snr-ei-p 


DEPARTIIENT  OF  ENERGY 

FMtonri  Cnsfjy  n^julrtory 
ConMiHSMon 

WoMo  of  Appllcslion  TsiMlsrwl  for 
FINnQ  Willi  Um  Cominlsolon, 
pwiwwwiiy  rrocoourso  ror 
RoNoMMinfL  Mida  DomMiMfar 
SuofiNMlon  Of  Fbwl  AfiMndinonts 

January  30,  2001. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 

a.  Type  of  Application:  New  Major 
License. 

b.  Project  No.:  P-271-062. 

c.  Date  Filed:  December  18,  2000. 

d.  Applicant:  Enter^  Arkansas,  Inc. 

e.  Name  of  Project:  Caipentei-Remmel 
Hydroelectric  Project. 

f.  Location:  Located  on  the  Ouachita 
River  in  Garland  and  Hot  Spring 
Counties,  Arkansas,  and  immediately 
downstream  fiom  the  U.S.  Army  Corps 
of  Engineers  Blakely  Mountain  Dam. 
The  Carpenter-Renmiel  Hydroelectric 
Project  includes  the  Carpenter 
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development  at  river  mile  461  and  the 
Remmel  development  at  rivet  mile  450. 
There  are  34.3  acres  of  federally  owned 
lands  within  the  project  boundary 
around  Lake  Hamilton  which  are  under 
the  supervision  of  the  U.S.  Army  Corps 
of  En^neers. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  §§  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  W.  Henry 
Jones,  Relicensing  Project  Managm, 
Entergy  Fossil  Operations,  P.O.  Box  218, 
Jones  Mills,  AR  72105,  (501)  844-2148 
or  email:  wjones79Entergy.com. 

Mr.  Hugh  T.  McDonald,  President, 
Entergy  Arkansas,  Inc.,  425  West  Capitol 
Avenue,  Little  Rock,  AR  72201.  (501) 
377-4372. 

i.  FERC  Contact:  Ed  Lee.  (202)  219- 
2809  or  E-Mail  ed.lee@ferc.fed.us. 

All  dociunents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commissions,  888  First 
Street,  NE,  Washington,  DC  20426. 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
p^)er.  See  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
wwwjerc.fed.  us/efi/doorbell.htm. 

j.  llie  existing  Carpenter-Remmel 
Project  consists  of  two  developments: 
(1)  the  56,000-kilowatt  (kW)  Carpenter . 
Development  located  furthest  upstream; 
and  (2)  the  9,300-kW  Renmiel 
Development  located  approximately 
11.78  miles  downstream.  The  project 
has  a  total  installed  capacity  of  65,300- 
kW  and  an  average  annual  generation  of 
about  188,800  megawatt  hours.  All 
generated  power  is  utilized  within  the 
applicant's  electric  utility  system. 

k.  A  copy  of  the  application  is 
available  for  inspection  and 
repnxluction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street.  NE,  Room  2-A, 
Washington,  D.C.  20426,  or  by  calling 
(202)  208-1371.  The  application  may  be 
viewed  on  http://www.ferc.fed.us/ 
online/rims.htm  (call  (202)  208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

1.  Procedural  schedule  and  final 
amendments:  The  applicants  will  be 
processed  according  to  the  following 
milestones,  some  of  which  may  be 
combined  to  expedite  processing: 
Notice  of  application  has  been  accepted 

for  filing 
Notice  soliciting  final  terms  and 

conditions 
Notice  of  the  availability  of  the  draft 

NEPA  document 
Notice  of  the  availability  of  the  final 

4EPA  document 


Order  issuing  the  Commission's 
decision  on  the  application 
Final  amendments  to  the  aipplication 
must  be  filed  with  the  Commission  no 
later  than  45  days  from  the  issuance 
date  of  the  notice  soliciting  final  terms 
and  conditions. 

David  P.  Boei^gers, 

Secretary. 

[FR  Doc  01-2924  FUed  2-2-01;  8:45  am] 

■auNQ  COK  snT-oi-H 


DEPARTMENT  OF  ENERGY 

FMloral  Enargy  Rogulatory 
CoimniMlon 

Sunshine  Act  Meeting 

January  31,  2001. 

The  following  notice  of  meeting  is 
published  pursuant  to  section  3(A)  of 
the  Government  in  the  Sunshine  Act 
(Pub.  L.  No.  94-409),  5  U.S.C  552B: 
AGENCY  HOLDING  MEET»«G:  Federal 
Energy  Regulatory  Commission. 
DATE  AND  TIME:  February  7.  2001, 10  a.m. 
PUkCE:  Room  2C,  888  First  Street.  NE.. 
Washington,  DC  20426. 
STATUS:  Open. 
MATTERS  TO  BE  CONSiOERED:  Agenda. 

Note:  Items  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE  MFORMATION: 

David  P.  Boergers,  Secretary,  telephone 
(202)  208-0400.  For  a  recording  listing 
items  stricken  from  or  added  to  the 
meeting,  call  (202)  208-1627. 
This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  docimients  may  be 
examined  in  the  Refnence  and 
Information  Center. 

7S9tli — Meeting — February  7, 2001,  Regular 
Meeting  (lOKW  a.m.) 

Consent  Agenda — Markets,  Tariflb  and 
Rates— Electric 

CAE-1. 
OMITTED 

c;ae-2. 

DOCKET*  EROl-627.  000.  EXELON 

GENERATION,  LLC 
OTHER#S  EROl-627,  001,  EXELON 

GENERATION.  LLC 
EROl-628,  000.  COMMONWEALTH 

EDISON  COMPANY  AND 

COMMONWEALTH  EDISON  COMPANY 

OFINDL\NA 
EROl-628,  001,  COMMONWEALTH 

EDISON  COMPANY  AND 

COMMONWEALTH  EDISON  COMPANY 

OF  INDL\NA  ' 

CAE-3. 
OMITTED 


CAE-4. 

OMITTED 
CAE-5. 

OMITTED 
CAE-6. 

DOCKET*  EROO-2362,  000,  AMEREN 

SERVICES  COMPANY 
CAE-7. 
DOCKET*  EROl-797, 000,  PACDTOORP 
OTHER#S  ELOl-21,  000.  CHEYENNE 

UGHT,  FUEL  AND  POWER  CC^dPANY 

V.  PAOFICORP 
EROl-793,  000,  PACMCORP 
CAE-8. 
DOCKET*  EROO-2669.  000.  CENTRAL     . 

MAINE  POWER  COMPANY 
CAE-9. 
DOCKET*  OA96-28.  000,  PACIFIC  GAS 

AND  ELECTRIC  COMPANY 
OTHER#S  ER95-980.  000.  PACIFIC  GAS 

AND  ELECTRIC  COMPANY 
OA96-28,  002.  PACmC  GAS  AND 

ELECTRIC  COMPANY 
OA96-28,  001,  PACIFIC  GAS  AND 

ELECTRIC  COMPANY 
OA97-619.  000.  PACIFIC  GAS  AND 

ELECTRIC  COMPANY 
CAE-10. 

DOCKET*  ECOO-55.  001.  CPAL 

HOLDINGS,  INC  ON  BEHALF  OF 

ITSELF  AND  ITS  PUBUC  UTILITY 

SUBSIDLVRIES  AND  FLORIDA 

PROGRESS  CORPORATION  ON 

BEHALF  OF  ITSELF  AND  ITS  PUBUC 

UTILITY  SUBSIDLMUES 
OTHER*S  EROO-1520,  002,  CP»L 

HOLDINGS.  INC.  ON  BEHALF  OF 

ITSELF  AND  ITS  PUBUC  UTILITY 

SUBSIDIARIES  AND  FLORIDA 

PROGRESS  CORPORATION  ON 

BEHALF  OF  ITSELF  AND  ITS  PUBUC 

UTILITY  SUBSIDLMUES 
CAE-11. 

OMITTED 
CAE-12. 
DOCKET*  ELOO-94.  000.  CITIZEN  POWER 

INC.  V.  FIRSTENERGY  CORPORATION 

AND  THE  FIRSTENERGY  OPERATING 

COMPANIES  

OTHER*S  EL99-39,  000.  CITIZEN  POWER 

INC.  V.  DUQUESNE  UGHT  COMPANY 
EL99-«),  000.  AMERICAN  PUBUC 

POWER  ASSOCIATION  AND  CITIZEN 

POWER.  INC 
CAE-13. 

OMITTED 
CAE-14. 
DOCKET*  EROl-736.  000.  AUTOMATED 

POWER  EXCHANGE.  INC 

Consent  Agenda — Markets,  TariCb  and 
Rates— Gas 

CAG-1. 

OMITTED 
CAG-2. 

OMITTED 
CAG-3. 

OMITTED 
CAG-4. 
DOCKET*  RP99-308,  003,  NORTHWEST 

ALASKAN  PIPELINE  COMPANY 
OTHER*S  RP99-308.  001,  NORTHWEST 

ALASKAN  PIPELINE  COMPANY 
RPOO-69,  000,  NORTHWEST  ALASKAN 

PIPELINE  COMPANY 
RPOO-285,  000.  NORTHWEST  ALASKAN 
PIPELINE  COMPANY 
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RPOl-103.  000.  NORTHWEST  ALASKAN 
PIPEUNE  COMPANY 
CAG-5. 

E)OCKET#  RP96-275.  006.  TENNESSEE 
GAS  PIPELINE  COMPANY 
CAG-6. 

DOCKET*  RPOO-247.  002,  COLORADO 
INTERSTATE  GAS  COMPANY 
CAG-7. 

DOCKET*  RP95-112,  026,  TENNESSEE 

GAS  PIPELINE  COMPANY 
OTHER#S  RP95-112.  027,  TENNESSEE 
GAS  PIPELINE  COMPANY 
CAG-8. 

DOCKET*  RPOa-298.  004,  KERN  RIVER 
GAS  TRANSMISSION  COMPANY 
CAG-9. 

DOCKET*  RPOO-205.  005,  PG4E  GAS 
TRANSMISSION,  NORTHWEST 
CORPORATION 
CAG-10. 
DOCKET*  RPOO-428,  001,  GREAT  LAKES 
GAS  TRANSMISSION  LIMITED 
PARTNERSHIP 
CAG-11. 
DOCKET*  RPOO-566,  001,  PG*E  GAS 
TRANSMISSION.  NORTHWEST 
CORPORATION 
CAG-12. 
DOCKET*  MGOl-1,  000. 
TRANSWESTERN  PIPELINE  COMPANY 
CAG-13. 
DOCKET*  MGOl-2,  000,  FLORIDA  GAS 
TRANSMISSION  COMPANY 
CAG-14. 
DOCKET*  MGOl-3.  000,  NORTHERN 
NATURAL  GAS  COMPANY 
CAG-15. 
DOCKET*  MGOl-5,  000,  NORTHERN 
BORDER  PIPELINE  COMPANY 
CAG-16. 
DOCKET*  MGOl-7,  000,  SEA  ROBIN. 
PIPELINE  COMPANY 
CAG-17. 
DOCKET*  MGOO-7.  001.  TEXAS  GAS 
TRANSMISSION  CORPORATION 
CAG-18. 

DOCKET*  RP97-406,  029.  DOMINION 

TRANSMISSION,  INC 
OTHER*S  RPOl-74,  004,  DOMINION 
TRANSMISSION,  INC 

CooKnt  Agenda — Energy  Projects — Hydro 

CAH-1. 
DOCKET*  P-10893.  003.  HY  POWER 
ENERGY  COMPANY 
CAH-2.  OMITTED 
CAH-3. 
DOCKET*  P-184,  060,  EL  DORADO 
IRRIGATION  DISTRICT 
CAH-4. 
DOCKET*  ELOl-11,  000,  LESTER  C.  REED 

V.  GEORGIA  POWER  COMPANY 
OTHER*S  P-1951,  075,  GEORGIA  POWER 
COMPANY 
CAH-5. 

DOCKET*  P-11685.  002.  STOCKPORT 
MILL  COUNTRY  INN 
CAH-6. 
DOCKET*  P-5,  058.  PPL  MONTANA,  LLC, 
AND  CONFEDERATED  SALISH  AND 
KOOTENAI  TRIBES  OF  THE 
FLATHEAD  NATION 

Consent  Agenda — Energy  Proiects — 
Certificates 

CAC-1. 


DOCKET*  CPOO-166,  000.  WILLIAMS  GAS 
PIPELINES  CENTRAL,  INC 
CAC-2. 
DOCKET*  CPOl-50,  000.  THE  MONTANA 
POWER  COMPANY  AND  MONTANA 
POWER.  L.L.C 
CAC-3. 
DOCKET*  CPOl-51.  000.  THE  MONTANA 
POWER  COMPANY  AND  MONTANA 
POWER.  LLC 
CAC-4. 

DOCKET*  CP97-142.  001.  DOMINION 
TRANSMISSION.  INC 
CAC-5. 
DOCKET*  CPOl-14,  000.  MAHUE 
CONSTRUCTION  COMPANY. 
CAC-6. 
DOCKET*  CPOl-62.  000.  NORTHWEST 
PIPELINE  CORPORATION 

Energy  Projects — Hydro  Agenda 

H-1.  RESERVED 

Energy  Projects — Certificates  Agenda 
C-1.  RESERVED 

Markets,  Tari&  and  Rates — Electric  Agenda 

E-1.  RESERVED 

Markets,  Tarifib  and  Rates — Gas  Agenda 

G-1.  RESERVED 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-3032  Filed  2-2-01;  11:13  am] 

MLUNQ  COOe  6717-01-^ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6840-e] 

Agenqf  Infoimation  Collection 
Activities:  Continuing  Collection; 
Comment  Request;  Annual  Public 
Water  Systems  Compliance  Report 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTKM:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  EPA  is  planning  to  submit  the 
following  continuing  information 
Collection  Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB): 
Annual  Public  Water  Systems 
Compliance  Report,  EPA  ICR  number 
1812.02.  OKfB  Control  Number  2040- 
0186.  The  current  ICR  expires  March  31. 
2001.  Before  submitting  the  ICR  to  OMB 
for  review  and  approval,  EPA  is 
soliciting  comments  on  specific  aspects 
of  the  proposed  information  collection 
as  described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  April  6,  2001. 
ADDRESSES:  United  States 
Environmental  Protection  Agency; 
Compliance  Assistance  and  Sector 


Programs  Division  (2224A);  1200 
Pennsylvania  Avenue.  NW.; 
Washington,  DC  20460.  A  hard  copy  of 
an  ICR  may  be  obtained  without  charge 
by  calling  the  identified  information 
contact  individual  for  each  ICR  in 
Section  B  of  the  Supplementary 
Information. 

FOR  FURTHER  INFORMATION  CONTACT:  Ken 

Harmon,  (202)  564-7049,  fax  (202)  564- 
7083,  E-mail  hannon.kenneth@epa.gov, 
and  refer  to  ICR  No.  1812.01. 
SUPPLEMENTARY  INFORMATION: 

Affected  entities:  States,  Tribes,  and 
territories  that  have  primary 
enforcement  authority  and  meet  the 
definition  of  "state"  imder  the  Safe 
Drinking  Water  Act  (Act). 

Title:  Annual  Public  Water  Systems 
Compliance  Report,  EPA  ICR  number 
1812.02,  OMB  Control  Number  2040- 
0186.  The  current  ICR  expires  March  31, 
2001. 

Abstract:  Section  1414  (c)(3)(A)  of  the 
Safe  Drinking  Water  Act  requires  that 
each  state  that  has  primary  enforcement 
authority  tmder  the  Act  shall  prepare, 
make  readily  available  to  the  public, 
and  submit  to  the  Administrator  of  EPA, 
an  annual  report  of  violations  of 
national  primary  drinking  water 
regulations  in  the  state.  The  states' 
reports  are  to  include  violations  of 
maximum  contaminant  levels,  treatment 
requirements,  variances  and 
exemptions,  and  monitoring 
requirements  determined  to  be 
significant  by  the  Administrator  after 
consultation  with  the  states.  Section 
1414(c)(3)(B)  of  the  Safe  Drinking  Water 
Act  requires  EPA  to  prepare  and  make 
available  to  the  public  an  annual  report 
that  summarizes  and  evaluates  the 
reports  submitted  by  the  states  pursuant 
to  Section  1414(c)(3)(A).  EPA's  annual 
national  report  must  also  provide 
specified  information  about 
implementation  of  the  public  water 
system  supervision  system  on  Indian 
reservations  and  make 
recommendations  concerning  the 
resoiut:es  necessary  to  improve 
compliance  with  the  Safe  Drinking 
Water  Act.  The  States  have  already 
prepared  and  published  three  annual 
reports.  EPA  has  prepared  three  national 
reports  and  published  two.  The  third 
annual  national  report  has  been 
prepared  and  its  publication  is  pending. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  it  displays  a  currently  valid  OMB 
control  niunber.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 
In  an  efibrt  to  minimize  a  state's  burden 
in  preparing  its  annual  statutorily- 
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required  report,  EPA  issued  guidance 
that  explains  what  Section  1414(c)(3)(A) 
requires  and  provides  model  language 
and  reporting  templates.  EPA  also 
annually  makes  available  to  the  states  a 
computer  query  that  generates  for  each 
state  (from  information  states  are 
already  required  to  submit  to  EPA's 
national  database  on  a  quarterly  basis) 
the  required  violations  information  in  a 
table  consistent  with  the  reporting 
template  in  EPA's  guidance. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  infonnation  will  have 
practical  utility: 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  infonnation  is 
estimated  to  average  208  hours  for 
annual  response.  The  nimiber  of 
respondents  is  54  states, 
commonwealths  and  teiritories.  The 
estimated  total  annual  hour  burden  is 
11,232  hours.  The  estimated  total 
annualized  cost  burden  is  $669,400. 
Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  infonnation  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 


Dated:  January  26,  2001. 
KarinLeff, 

Acting  Director,  Compliance  Assistance  and 
Sector  Programs  Division. 
[FR  Doc.  01-2973  Filed  2-2-01;  8:45  am] 

MUMQCOOE  86aO-SO-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  AUC-00-37-C  (Auction  No.  37); 
DA  01-119] 

Notice  and  Filing  Requirements  for  FM 
Broadcast  Construction  Psnnits 
Auction,  Minimum  Opsning  Bids  and 
Ottier  Procedural  Issues 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUMMARY:  This  document  announces  the 
procedures  and  minimum  opening  bids 
for  the  upcoming  auction  of  certain  FM 
Broadcast  construction  permits  and  also 
provides  the  final  inventory  of  vacant 
FM  allotments  to  be  made  available  for 
this  auction. 

DATES:  Auction  No.  37  is  scheduled  for 
May  9,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Auctions  and  Industry  Analysis 
EKvision:  Kenneth  Burnley,  Legal 
Branch,  or  Jeff  Crooks,  Auctions 
Operations  Branch  at  (202)  418-0660; 
Barbara  Sibert,  Auctions  Operations 
Branch  at  (717)  338-2888.  Audio 
Services  Division:  Lisa  Scanlan  at  (202) 
418-2700.  Media  Contact:  Mark  Rubin 
at  (202)  418-2924. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
siunmary  of  a  Public  Notice  released 
January  19,  2001.  The  complete  text  of 
the  public  notice,  including 
Attachments  A  through  H,  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  CY-A257),  445 
12th  Street.  SW,  Washington,  DC.  It  may 
also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Services, 
Inc.  (ITS.  Inc.),  1231  20th  Street,  N.W. 
Washington.  DC  20036,  (202)  857-3800. 
It  is  also  available  on  the  Commission's 
web  site  at  http://www.fcc.gov. 

List  of  Attachments  available  at  the 
FCC: 
Attachment  A — Construction  Permits  To 

Be  Auctioned 
Attachment  B — FCC  Auction  Seminar 

Registration  Form 
Attachment  C — Electronic  Filing  and 

Review  of  the  FCC  Form  175 
Attachment  D — Guidelines  for 

Completion  of  FCC  Form  175  and 

Exhibits 


Attachment  E — Auction — Specific 

Instructions  for  FCC^Remittance 

Advice  (Form  159) 
Attachment  F — FCC  Bidding  Preference/ 

Remote  Software  Order  Form 
Attachment  G — Accessing  the  FCC 

Network  Using  Windows  95/98 
Attachment  H — Summary  Listing  of 

Docimients  (Anti-Collusion) 

L  General  Infbnaatioii 

A.  Introduction 

This  public  notice  announces  the 
procediues  and  minimum  opening  bids 
for  the  upcoming  auction  of  certain  FM 
Broadcast  construction  permits 
("Auction  No.  37").  On  September  25, 
2000,  the  Mass  Media  Bureau  ("MMB") 
and  the  Wireless  Telecommunications 
Bureau  ("WTB")  (collectively,  the 
"Bureaus")  released  the  Auction  No.  37 
Conunent  Public  Notice.  65  FR  59841 
(October  6,  2000).  seeking  comment  on 
the  establishment  of  reserve  prices  and/ 
or  minimum  opening  bids  for  Auction 
No.  37,  in  accordance  with  the  Balanced 
Budget  Act  of  1997.  On  September  29, 
2000,  the  Bureaus  released  a  second 
Public  Notice,  stating  that  eight 
additional  vacant  FM  allotments  would 
be  included  in  Auction  No.  37  [Auction 
No.  37  Additional  Comment  Public 
Notice.  65  FR  59841  (October  6,  2000). 
In  addition,  the  Bureaus  sought 
comment  on  procedures  to  be  tised  in 
Auction  No.  37.  The  Bureaus  received 
twenty  comments  and  three  reply 
comments  in  response  to  the  Auction 
No.  37  Comment  Public  Notice  and  the 
Auction  No.  37  Additional  Comment 
Public  Notice. 

B.  Scheduling 

The  Auction  No.  37  Comment  Public 
Notice  announced  that  Auction  No.  37 
would  begin  on  February  21,  2001.  In 
this  public  notice,  the  Bureaus 
announce  the  beginning  date  of  Auction 
No.  37  has  been  reschedided  to  May  9, 
2001. 

C.  Construction  Permits  To  Be 
Auctioned 

Auction  No.  37  will  consist  of  355 
construction  permits  in  the  FM 
Broadcast  service  for  stations 
throughout  the  United  States  and  Guam. 
These  construction  permits  are  for 
vacant  FM  allotments,  reflecting  FM 
channels  assigned  to  the  Table  of  FM 
Allotments,  47  CFR  73.202(b),  pursuant 
to  the  Commission's  established 
nilemaking  procedures,  designated  for 
use  in  the  indicated  community.  As 
stated  in  the  Broadcast  First  Report  and 
Order.  63  FR  48615  (September  11, 
1998),  applicants  may  apply  for  any 
vacant  FM  allotment,  as  specified  in 
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Attachment  A:  applicants  specifying  the 
same  FM  allotment  will  be  considered 
mutually  exclusive  and,  thus,  the 
construction  permit  for  the  FM 
allotment  will  be  awarded  by 
competitive  bidding  procedures.  The 
reference  coordinates  for  each  vacant 
FM  allotment  are  also  listed  in 
Attachment  A. 

One  commenter  suggests  that  the 
Bureaus  should  treat  any  allotment  that 
has  only  one  bidder  as  not  being 
mutually  exclusive.  As  stated  in  the 
Broadcast  First  Report  and  Order,  all 
pending  mutually  exclusive 
applications  for  broadcast  services  must 
be  resolved  through  a  system  of 
competitive  bidding.  Accordingly,  for  a 
specific  FM  allotment,  if  the 
Commission  were  to  receive  only  one 
FCC  Form  175,  Application  to 
Participate  in  an  FCC  Auction  ("short- 
form  application"),  and,  thus,  mutual 
exclusivity  would  not  exist  for  auction 
purposes,  the  auction  for  any  such 
construction  permit  would  cancel. 

National  Public  Radio  requests  that 
the  Commission  modify  its  auction 
procedures  to  permit  noncommercial 
educational  broadcast  applicants  to 
apply  for  a  noncommercial  station 
utilizing  any  of  the  FM  allotments  listed 
in  Attachment  A  without  having  to 
compete  in  an  auction.  However,  none 
of  the  FM  channels  included  in  Auction 
No.  37  are  reserved  exclxisively  for 
noncommercial  educational  use,  or  are 
otherwise  exempt  from  competitive 
bidding  procedures,  if  mutually 
exclusive  applications  are  filed. 

Several  commenters  request  that  the 
Bureaus  remove  certain  FM  allotments 
from  Auction  No.  37  due  to  the 
pendency  of  rulemaking  proceedings 
concerning  the  FM  allotment,  or 
because  of  other  pending  challenges 
regarding  the  FM  channels  to  be 
auctioned.  The  FM  allotments 
designated  as  FM71,  FM160,  FM189, 
and  FM275  are  hereby  removed  from 
Auction  No.  37.  A  revised  Attachment 
A,  reflecting  the  deletion  of  the  four 
referenced  FM  allotments,  is  appended 
to  the  Public  Notice. 

Two  commenters  request  the 
inclusion  of  additional  FM  channels  in 
Auction  No.  37.  Ganske  requests  that 
the  Commission  include  Channel  224C2 
for  Simriver,  Oregon,  and  Satellite 
requests  the  inclusion  of  Channel  239A 
for  Big  Pine  Key,  Florida.  The 
rulemaking  proceeding  to  add  Channel 
224C2  at  Sunriver,  Oregon  to  the  Table 
of  FM  Allotments  is  not  yet  final  (MM 
Docket  No.  96-7),  and  accordingly,  FM 
Channel  224C2  at  Sunriver,  Oregon  will 
not  be  added  to  the  list  of  FM  allotments 
for  Auction  No.  37.  Big  Pine  Key, 
Florida  will  be  included  in  a  subsequent 


FM  auction.  The  Auction  No.  37 
Comment  Public  Notice  inadvertently 
included  two  allotments  for  Channel 
261A  at  Corrigan,  TX  (FM  280  and  FM 
281)  and  two  allotments  for  Channel 
291A  at  Kerrville,  TX  (FM  289  and  FM 
290).  Accordingly,  duplicative  listings 
FM  281  and  FM  289  will  be  removed 
from  Attachment  A. 

D.  Rules  and  Disclaimers 

1.  Relevant  Authority 

Prospective  bidders  must  familiarize 
themselves  thoroughly  with  the 
Commission's  rules  relating  to  broadcast 
auctions,  contained  in  Title  47,  Part  73 
of  the  Code  of  Federal  Regulations. 

Prospective  bidders  must  also  be 
thoroi^hly  familiar  with  the 
procedures,  terms  and  conditions 
contained  in  this  Public  Notice,  the 
Auction  No.  37  Comment  Public  Notice, 
the  Auction  No.  37  Additional  Conunent 
Public  Notice,  the  Broadcast  First 
Report  and  Order,  the  Broadcast 
Reconsideration  Order,  64  FR  24523 
(May  7, 1999)  and  the  NewEnbant 
Bidding  Credit  Reconsideration  Order, 
64  FR  44856  (August  18,  1999). 
Potential  bidders  must  also  femiliarize 
themselves  with  Part  1,  Subpart  Q  of  the 
Commission's  rules  concerning 
competitive  bidding  proceedings. 

The  terms  contained  in  the 
Commission's  rules,  relevant  orders  and 
public  notices  are  not  negotiable.  The 
Commission  may  amend  or  supplement 
the  information  contained  in  our  public 
notices  at  any  time,  and  will  issue 
public  notices  to  convey  any  new  or 
supplemental  information  to  bidders.  It 
is  the  responsibility  of  all  prospective 
bidders  to  remain  current  with  all  - 
Commission  rules  and  with  all  public 
notices  pertaining  to  this  auction. 
Copies  of  most  Commission  documents, 
including  public  notices,  can  be 
retrieved  from  the  FCC  Internet  node  via 
anonymous  ftp  dftp.fcc.gov  or  the  FCC 
Auctions  World  Wide  Web  site  at 
http://www.fcc.gov/wtb/auctions. 
Additionally,  docimients  may  be 
obtained  for  a  fee  by  calling  the 
Commission's  copy  contractor. 
International  Transcription  Service,  Inc. 
(ITS),  at  (202)  314-3070.  When  ordering 
documents  from  ITS,  please  provide  the 
appropriate  FCC  number  (for  example, 
FCC  98-194  for  the  Broadcast  First 
Report  and  Order  and  FCC  99-74  for  the 
Broadcast  Reconsideration  Order). 

2.  Prohibition  of  Collusion 

To  ensure  the  competitiveness  of  the 
auction  process,  the  Commission's  rules 
prohibit  applicants  for  the  same  market 
from  communicating  with  each  other 
during  the  auction  about  bids,  bidding 


strategies,  or  settlements.  This 
prohibition  begins  at  the  short-form 
application  filing  deadline  and  ends  at 
the  down  pa)rment  deadline  after  the 
auction.  Bidders  competing  for 
construction  permits  in  the  same  market 
are  encouraged  not  to  use  the  same 
individual  as  an  authorized  bidder.  A 
violation  of  the  anti-collusion  rule  could 
occiu'  if  an  individual  acts  as  the 
authorized  bidder  fw  two  or  more 
competing  applicants,  and  conveys 
information  concerning  the  substance  of 
bids  or  bidding  strategies  between  the 
bidders  he  or  she  is  authorized  to 
represent  in  the  auction.  Also,  if  the 
authorized  bidders  are  different 
individuals  employed  by  the  same 
organization  (e.g.,  law  firm  or  consulting 
firm),  a  violation  coul(j  similarly  occur. 
In  such  a  case,  at  a  minimum, 
applicants  should  certify  on  their 
applications  that  precautionary  steps 
have  been  taken  to  prevent 
communication  between  authorized 
bidders  and  that  applicants  and  their 
bidding  agents  will  comply  with  the 
anti-collusion  rule. 

However,  the  Biueaus  caution  that 
merely  filing  a  certifying  statement  as 
part  of  an  application  will  not  outweigh 
specific  evidence  that  collusive 
behavior  has  occiured,  nor  will  it 
preclude  the  initiation  of  an 
investigation  when  warranted.  In 
Auction  No.  37,  for  example,  the  rule 
would  apply  to  any  applicants  bidding 
for  the  same  market  (i.e..  Bethel,  Alaska, 
Channel  252C3,  Market  FMl). 
Therefore,  applicants  that  apply  to  bid 
for  any  FM  construction  permit  in  the 
same  market  would  be  precluded  from 
communicating  after  filing  the  FCC 
Form  175  short-form  application  with 
any  other  applicant  for  a  FM 
construction  permit  in  that  same 
market.  However,  applicants  may  enter 
into  bidding  agreements  before  filing 
their  FCC  Form  175,  as  long  as  they 
disclose  the  existence  of  the 
agreement(s)  in  their  FCC  Form  175.  If 
parties  agree  in  principle  on  all  material 
terms  prior  to  the  short-form  filing 
deadline,  those  parties  must  be 
identified  on  the  short-form  appUcation 
imder  1.2105(c),  even  if  the  agreement 
has  not  been  reduced  to  writing.  If  the 
parties  have  not  agreed  in  principle  by 
the  filing  deadline,  an  applicant  would 
not  include  the  names  of  those  parties 
on  its  application,  and  may  not  continue 
negotiations  with  other  applicants  for 
the  same  market.  By  signing  their  FCC 
Form  175  short-form  applications, 
applicants  are  certifying  their 
compliance  with  1.2105(c)  and  73.5002. 
In  addition,  1.65  of  the  Commission's 
rules  requires  an  applicant  to  maintain 
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the  accuracy  and  completeness  of 
information  furnished  in  its  pending 
application  and  to  notify  the 
Commission  within  30  days  of  any 
substantial  change  that  may  be  of 
decisional  significance  to  that 
application.  Thus,  1 .65  requires  an 
auction  applicant  to  notify  the 
Commission  of  any  violation  of  the  anti- 
collusion  rules  immediately  upon 
learning  of  such  violation. 

A  summary  listing  of  dociunents  from 
the  Commission  and  the  Bureaus 
addressing  the  application  of  the  anti- 
collusion  rules  may  be  found  in 
Attachment  H  of  the  Public  Notice. 

3.  Due  Diligence 

Potential  biddws  are  solely 
responsible  for  investigating  and 
evtduating  all  technical  and  market 
place  factors  that  may  have  a  bearing  on 
the  value  of  the  FM  broadcast  fecilities. 
The  FCC  makes  no  representations  or 
warranties  about  the  use  of  this 
spectrum  for  particular  services. 
Applicants  should  be  aware  that  a  FCC 
auction  represents  an  opportimity  to 
become  a  FCC  permittee  in  the 
broadcast  service,  subject  to  certain 
conditions  and  regulations.  A  FCC 
auction  does  not  constitute  an 
endorsement  by  the  FCC  of  any 
particiilar  service,  technology,  or 
product,  nor  does  a  FCC  construction 
permit  or  license  constitute  a  guarantee 
of  business  success.  Applicants  should 
perform  their  individual  due  diligence 
before  proceeding  as  they  would  with 
any  new  business  venture. 
Potential  bidders  are  strongly 
icoiuaged  to  conduct  their  own 
research  prior  to  Auction  No.  37  in 
order  to  determine  the  existence  of 
pending  proceedings  that  might  affect 
their  decisions  regarding  participation 
in  the  auction.  Participants  in  Auction 
No.  37  are  strongly  encouraged  to 
continue  such  research  during  the 
auction. 


IL! 


If 


Biddw  Alerts 


All  applicants  must  certify  on  their 
FCC  Form  175  applications  under 
penalty  of  perjury  that  they  are  legally, 
technically,  financially  and  otherwise 
qualified  to  hold  a  construction  permit, 
and  not  in  default  on  any  payment  for 
Commission  construction  permits  or 
licenses  (including  down  pajrments)  or 
delinquent  on  any  non-tax  debt  owed  to 
any  Federal  agency.  Prospective  bidders 
are  reminded  that  submission  of  a  frdse 
certification  to  the  Commission  is  a 
serious  matter  that  may  result  in  severe 
penalties,  including  monetary 
forfieitures,  construction  permit  or 
license  revocations,  exclusion  frt>m 


participation  in  future  auctions,  and/or 
criminal  prosecution. 

As  is  the  case  with  many  business 
investment  opportunities,  some 
imscrupulous  entrepreneurs  may 
attempt  to  use  Auction  No.  37  to 
deceive  and  defi^ud  \msuspecting 
investors.  Common  warning  signals  of 
fraud  include  the  following: 

•  The  first  contact  is  a  "cold  call" 
from  a  telemarketer,  or  is  made  in 
response  to  an  inquiry  prompted  by  a 
radio  or  television  infomercial. 

•  The  offering  materials  used  to 
invest  in  the  venture  appear  to  be 
targeted  at  IRA  funds,  for  example  by 
including  all  dociunents  and  papers 
needed  for  the  transfer  of  funds 
maintained  in  IRA  accoimts. 

•  The  sales  representative  makes 
verbal  representations  that:  (a)  The 
Internal  Revenue  Service  ("IRiS"), 
Federal  Trade  Conunission  ("FTC"), 
Securities  and  Exchange  Commission 
("SEC"),  FCC,  or  other  government 
agency  has  approved  the  investment:  (b) 
the  investment  is  not  subject  to  state  or 
federal  securities  laws;  or  (c)  the 
investment  will  yield  unrealistically 
high  short-term  profits.  In  addition,  the 
offering  materials  often  include  copies 
of  actual  FCC  releases,  or  quotes  from 
FCC  personnel,  giving  the  appearance  of 
FCC  knowledge  or  approval  of  the 
solicitation. 

Information  about  deceptive 
telemarketing  investment  schemes  is 
available  from  the  FTC  at  (202)  326- 
2222  and  from  the  SEC  at  (202)  942- 
7040.  Complaints  about  specific 
deceptive  telemarketing  investment 
schemes  should  be  directed  to  the  FTC, 
the  SEC,  or  the  National  Fraud 
Information  Center  at  (800)  876-7060. 
Consiuners  who  have  concerns  about 
specific  proposals  may  also  call  the  FCC 
Consumer  Center  at  (888)  CALL-FCC 
((888)  225-5322). 

5.  National  Environmental  Policy  Act 
(NEPA)  Requirements 

The  permittee  must  comply  with  the 
Commission's  rules  regarding  the 
National  Environmental  Policy  Act 
(NEPA).  The  construction  of  a  broadcast 
fedlity  is  a  federal  action  and  the 
permittee  must  comply  with  the 
Commission's  NEPA  rules  for  each  such 
facilify.  The  Commission's  NEPA  rules 
require  that,  among  other  things,  the 
permittee  consult  with  expert  agencies 
having  NEPA  responsibilities,  including 
the  U.S.  Fish  and  Wildlife  Service,  the 
State  Historic  Preservation  Office,  the 
Army  Corp  of  Engineers  and  the  Federal 
Emergency  Management  Agency 
(throiigh  the  local  authority  with 
jurisdiction  over  floodplains).  The 
permittee  must  prepare  environmental 


assessments  for  broadcast  fodlities  that 
may  have  a  significant  impact  in  or  on 
wilderness  areas,  wildlife  preserves, 
threatened  or  endangered  species  or 
designated  critical  faabitats,  historical  or 
archaeological  sites,  Indian  religious 
sites,  floodplains,  and  surface  features. 
The  permittee  must  also  prepare 
environmental  assessments  for 
broadcast  fticilities  that  include  high 
intensity  white  lights  in  residential 
neighborhoods  or  excessive  radio 
frequency  emission. 

E.  Auction  Specifics 

1.  Auction  Date 

The  auction  will  begin  on 
Wednesday,  May  9,  2001.  The  initial 
schedule  for  bidding  will  be  announced 
by  public  notice  at  least  one  week  before 
the  start  of  the  auction.  Unless 
otherwise  announced,  bidding  will  be 
conducted  on  each  business  day  iintil 
bidding  has  stopped  on  all  construction 
permits. 

2.  Auction  Titie 

Auction  No.  37 — ^FM  Broadcast 

3.  Bidding  Methodology 

The  bidding  methodology  for  Auction 
No.  37  will  be  a  simultaneous,  multiple- 
round,  ascending  auction.  Bidding  will 
be  permitted  only  from  remote 
locations,  either  electronically  (by 
computer)  or  telephonically. 

4.  Pre- Auction  Dates  and  Deadlines 

Auction  Seminar  March  7,  2001 
Short-Form  Application  Filing  Deadline 
(FCC  Form  175):  March  19,  2001;  6:00 

p.m.  ET 
Orders  for  Remote  Bidding  Software: 

March  19,  2001;  6:00  p.m.  ET 
Upfix)nt  Payments  (via  wire  transfer): 

April  16,  2001;  6:00  p.m.  ET 
Mode  Auction:  May  7,  2001 
Auction  Begins:  May  9,  2001 

5.  Requirements  for  Participation 

Those  wishing  to  participate  in  the 
auction  must: 

•  Submit  a  short  form  application 
(FCC  Form  175)  electronically  by  6:00 
p.m.  ET.  March  19,  2001.  No  other 
application  may  be  substituted  for  the 
FCC  Form  175. 

•  Submit  a  sufficient  upfront 
payment  and  a  FCC  Remittance  Advice 
Form  (FCC  Form  159)  by  6:00  p.m.  ET, 
April  16,  2001. 

•  Comply  with  all  provisions 
outlined  in  this  public  notice  and 
applicable  Commission  rules. 

6.  General  Contact  Information 

The  following  is  a  list  of  general 
contact  information  relating  to  Auction 
No.  37: 
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General  Auction  Information: 
General  Auction  Questions,  Seminar 
Registration,  Orders  for  Remote 
Bidding  Software:  FCC  Auctions 
Hotline,  (888)  225-5322,  Press 
Option  «2  or  direct  (717)  338-2888, 
Hours  of  service:  8  a.m.-5:30  p.m. 
et. 

Auction  Legal  Information: 

Auction  Rules,  Policies,  Regulations: 
Auctions  and  Industry  Analysis 
Division,  Legal  Branch,  (202)  418- 
0660 
Licensing  Information: 

Rules,  PoUcies,  Regulations,  Licensing 
Issues,  Engineering  Issues:  Audio 
Services  Division.  (202)  418-2700 
Technical  Support: 

Electronic  Filing  Assistance,  Software 
Downloading:  FCC  Auctions 
Technical  Support  Hotline,  (202) 
414-1250  (Voice),  (202)  414-1255 
(TTY) 

Hours  of  service:  Monday-Friday,  7 
ajoa.  to  10  p.m.  ET,  Saturday,  8  a.m. 
to  7  p.m.,  ET,  Sunday,  12  noon  to 
6  p.m..  ET 
Payment  Information: 

Wire  Transfers,  Refunds:  FCC 
Auctions  Accounting  Branch,  (202) 
418-1995,  (202)  418-2843  (Fax) 
Telephonic  Bidding:  Will  be  furnished 

only  to  qualified  bidders 
FCC  Copy  Contractor: 

Additional  Copies  of  Commission 
Documents:  International 
Transcription  Services,  Inc.,  445 
12th  Street,  SW,  Room  CY-B400, 
Washington.  DC  20554,  (202)  314- 
3070 

Press  Information:  Mark  Rubin  (202) 
418-2924 

FCX:  Forms: 
(800)  418-3676  (outside  Washington, 
DC),  (202)  418-3676  (in  the 
Washington  Area) 
FCC  Internet  Sites: 
http://www.fcc.gov/wtb/auctions 
http://www.fcc.gov/ftp-J/ftp.fcc.gov 

n.  Short-fbnn  (FCC  Form  175) 
Application  Requirements 

Guidelines  for  completion  of  the 
short-form  (FCC  Form  175)  are  set  forth 
in  Attachment  D  to  the  public  notice. 
The  short-form  application  seeks  the 
applicant's  name  and  address,  legal 
classification,  status,  new  entrant 
bidding  credit  eligibility,  identification 
of  the  construction  permit(s)  sought,  the 
authorized  bidders  and  contact  persons. 
To  participate  in  Auction  No.  37,  no 
other  appUcation  may  be  substituted  for 
the  FCC  Form  175. 

One  commenter  urges  the  Bureaus  to 
eliminate  the  "ALL"  box  in  the  FCC 
Form  175  for  this  auction.  The  Bureaus 


agree.  The  capability  to  select  the  ALL 
box  originated  in  the  context  of,  and 
was  designed  for  use  in,  wireless 
auctions.  Use  of  an  ALL  box,  however, 
is  inappropriate  in  the  broadcast  context 
and  accordingly,  an  ALL  box  will  not  be 
included  in  the  FCC  Form  175  for  use 
in  Auction  No.  37. 

A.  Ownership  Disclosure  Requirements 
(FCC  Form  1 75  Exhibit  A) 

The  Conmiission  indicated  in  the 
Broadcast  First  Report  and  Order,  that, 
for  purposes  of  determining  eligibility  to 
participate  in  a  broadcast  auction,  the 
uniform  Part  1  ownership  standards 
would  apply.  Therefore,  in  completing 
FCC  Form  175,  all  applicants  will  be 
required  to  file  an  "Exhibit  A"  and 
provide  information  required  by  1.2105 
and  1.2112  of  the  Commission's  rules, 
thus  providing  a  full  and  complete 
statement  of  the  ownership  of  the 
bidding  entity.  The  ownership 
disclosure  standards  for  the  snort-form 
are  set  forth  in  1.2112  of  the 
Commission's  rules. 

B.  Consortia  And  Joint  Bidding 
Arrangements  (FCC  Form  1 75  Exhibit  B) 

Applicants  will  be  required  to 
identify  on  their  short-form  applications 
any  parties  with  whom  they  have 
entered  into  any  consortium 
arrangements,  joint  ventures, 
partnerships  or  other  agreements  or 
understandings  which  relate  in  any  way 
to  the  construction  permits  being 
auctioned,  including  any  agreements 
relating  to  posf-auction  market 
structure.  See  47  CFR  1.2105(a)(2)(viii) 
and  1.2105(c)(1).  Applicants  will  also  be 
required  to  certify  on  their  short-form 
applications  that  they  have  not  entered 
into  any  explicit  or  implicit  agreements, 
arrangements  or  understandings  of  any 
kind  with  any  parties,  other  than  those 
identified,  regarding  the  amount  of  their 
bids,  bidding  strategies,  or  the  particular 
construction  permits  on  which  they  will 
or  will  not  bid.  See  47  CFR 
1.2105(a)(2)(ix).  As  discussed,  if  an 
applicant  has  had  discussions,  but  has 
not  reached  a  joint  bidding  agreement 
by  the  short-form  deadline,  it  would  not 
include  the  names  of  parties  to  the 
discussions  on  its  applications  and  may 
not  continue  discussions  with 
applicants  for  the  same  market  after  the 
deadline.  Where  applicants  have 
entered  into  consortia  or  joint  bidding 
arrangements,  applicants  must  submit 
an  "Exhibit  B"  to  the  FCC  Form  175. 

A  party  holding  a  non-controlling, 
attributable  interest  in  one  applicant 
will  be  permitted  to  acquire  an 
ownership  interest  in,  form  a 
consortiimi  with,  or  enter  into  a  joint 
bidding  arrangement  with  other 


applicants  for  construction  permits  in 
the  same  market  provided  that  (i)  the 
attributable  interest  holder  certifies  that 
it  has  not  and  will  not  commimicate 
with  any  party  concerning  the  bids  or 
bidding  strategies  of  more  than  one  of 
the  applicants  in  which  it  holds  an 
attributable  interest,  or  with  which  it 
has  formed  a  consortivun  or  entered  into 
a  joint  bidding  arrangement;  and  (ii)  the 
arrangements  do  not  result  in  a  change 
in  control  of  any  of  the  applicants. 
While  the  anti-collusion  rules  do  not 
prohibit  non-auction  related  business 
negotiations  among  auction  applicants, 
bidders  are  reminded  that  certain 
discussions  or  exchanges  could  touch 
upon  impermissible  subject  matters 
because  they  may  convey  pricing 
information  and  bidding  strategies. 

C.  New  Entrant  Bidding  Credit  (Form 
175  Exhibit  C) 

To  fulfill  its  obligations  under  309(j) 
and  further  its  long-standing 
commitment  to  the  diversification  of 
broadcast  facility  ownership,  the 
Commissioi^  adopted  a  tiered  New 
Entrant  Bidding  Credit  for  broadcast 
auction  applicants  with  no,  or  very  few, 
other  media  interests. 

1.  Eligibility 

The  interests  of  the  bidder,  and  of  any 
individuals  or  entities  with  an 
attributable  interest  in  the  bidder,  in 
other  media  of  mass  communications 
shall  be  considered  when  determining  a 
bidder's  eligibility  for  the  New  Entrant 
Bidding  Credit.  Tlie  bidder's  attributable 
interests  shall  be  determined  as  of  the 
short-form  (FCC  Form  175)  filing 
deadline — ^March  19,  2001.  Bidders 
intending  to  divest  a  media  interest  or 
make  any  other  ownership  changes, 
such  as  resignation  of  positional 
interests,  in  order  to  avoid  attribution 
for  purposes  of  qualifying  for  the  New 
Entrant  Bidding  Credit  must  have 
consimunated  such  divestment 
transactions  or  have  completed  such 
ownership  changes  by  no  later  than  the 
short-form  filing  deadline — ^March  19, 
2001. 

Under  traditional  broadcast 
attribution  rules,  those  entities  or 
individuals  with  an  attributable  interest 
in  a  bidder  include: 

•  All  officers  and  directors  of  a 
corporate  bidder; 

•  Any  owner  of  5  percent  or  more  of 
the  voting  stock  of  a  corporate  bidder; 

•  i\ll  partners  and  limited  partners  of 
a  partnership  bidder,  unless  the  limited 
partners  are  sufficienUy  insulated;  and 

•  All  members  of  a  limited  liability 
company,  imless  siifficienUy  insulated. 

In  cases  where  a  bidder's  spouse  or 
close  family  member  holds  other  media 
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interests,  such  interests  are  not 
automatically  attributable  to  the  bidder. 
The  Commission  decides  attribution 
issues  in  this  context  based  on  certain 
factors  traditionally  considered  relevant. 
Bidders  should  note  that  the  mass 
media  attribution  rules  were  recently 
revised. 

Bidders  are  also  reminded  that,  by  the 
New  Entrant  Bidding  Credit 
Reconsideration  Order,  64  FR  44856 
(August  18, 1999),  the  Commission 
further  refined  the  eligibility  standards 
for  the  New  Entrant  Bidding  Credit, 
judging  it  appropriate  to  attribute  the 
media  interests  held  by  very  substantial 
investors  in,  or  creditors  of,  a  bidder 
claiming  new  entrant  status. 
I    Generally,  media  interests  will  be 
Uttributable  for  purposes  of  the  New 
Entrant  Bidding  Credit  to  the  same 
extent  that  such  other  media  interests 
are  considered  attributable  for  purposes 
of  the  broadcast  multiple  ownership 
rules.  However,  attributable  interests 
held  by  a  winning  bidder  in  existing 
low  power  television,  television 
translator  or  FM  translator  facilities  will 
not  be  counted  among  the  bidders'  other 
mass  media  interests  in  determining  its 
eligibility  for  a  New  Entrant  Bidding 
Credit.  A  mediimi  of  mass 
communications  is  defined  in  47  CFR 
73.5008(b). 

2.  Application  Requirements 

In  addition  to  the  ownership 
information  reqiiired  on  Exhibit  A, 
applicants  are  required  to  file 
supporting  documentation  on  Exhibit  C 
to  their  FCC  Form  175  short-form 
applications  to  establish  that  they 
satisfy  the  eligibility  requirements  to 
qualify  for  a  New  Entrant  Bidding 
Credit. 

i.  Bidding  Credits 

Applicants  that  qualify  for  the  New 
Entrant  Bidding  Credit,  as  set  forth  in  47 
CFR  73.5007,  are  eligible  for  a  bidding 
credit  that  represents  the  amount  by 
which  a  biddw's  winning  bid  is 
discounted.  The  size  of  a  New  Entrant 
Bidding  Credit  depends  on  the  number 
of  ownership  interests  in  other  media  of 
mass  communications  that  are 
attributable  to  the  bidder-entity  and  its 
attributable  interest-holders: 

•  A  35  percent  bidding  credit  will  be 
|;iven  to  a  winning  bidder  if  it,  and/or 
any  individual  or  entity  with  an 
attributable  interest  in  the  winning 
bidder,  has  no  attributable  interest  in 
any  other  media  of  mass 
Communications,  as  defined  in  47  CFR 
f3.5008; 

•  A  25  percent  bidding  credit  will  be 
given  to  a  winning  bidder  if  it,  and/or 
any  individual  or  entity  with  an 


attributable  interest  in  the  winning 
bidder,  has  an  attributable  interest  in  no 
more  than  three  mass  media  facilities,  as 
defined  in  47  CFR  73.5008; 

•  No  bidding  credit  will  be  given  if 
any  of  the  conunonly  owned  mass 
media  facilities  serve  the  same  area  as 
the  proposed  broadcast  station,  as 
defined  in  47  CFR  73.5007,  or  if  the 
winning  bidder,  and/ or  any  individual 
or  entity  with  an  attributable  interest  in 
the  winning  bidder,  has  attributable 
interests  in  more  than  three  mass  media 
facilities. 

Bidding  credits  are  not  cumulative; 
qualifying  applicants  receive  either  the 
25  percent  or  the  35  percent  bidding 
credit,  but  not  both.  Attributable 
interests  are  defined  in  47  CFR  73.3555 
and  Note  2  of  that  section.  Bidders 
should  note  that  imjust  enrichment 
provisions  apply  to  a  winning  bidder 
that  utilizes  a  bidding  credit  and 
subsequently  seeks  to  assign  or  transfer 
control  of  its  license  or  construction 
permit  to  an  entity  not  qualifying  for  the 
same  level  of  bidding  credit. 

Summit  Media  Broadcasting  contends 
that  the  Commission  should  make 
allowances  for  small  businesses  to 
participate  in  auctions,  such  as  partial 
payment  provisions  of  the  established 
minimum  opening  bid,  or  the 
submission  of  an  accountant  or  bank 
report  attesting  to  fund  availability. 
However,  as  recognized  by  the 
Commission  in  the  broadcast 
competitive  bidding  rulemaking 
proceeding,  in  the  Broadcast  First 
Report  and  Order,  the  Broadcast 
Reconsideration  Order,  and  the  New 
Entrant  Bidding  Credit  Reconsideration 
Order,  the  designated  entity  provision 
adopted  and  specified  for  use  in 
broadcast  auctions — the  New  Entrant 
Bidding  Credit — is  particularly  suitable 
to  promote  opport\inity  for  participation 
in  competitive  bidding  for  construction 
permits  in  broadcast  auctions. 

D.  Provisions  Regarding  Defaulters  and 
Former  Defaulters  (Form  175  Exhibit 

Each  applicant  must  certify  on  its  FCC 
Form  175  application  that  it  is  not  in 
default  on  any  Commission  licenses  and 
that  it  is  not  delinquent  on  any  non-tax 
debt  owed  to  any  Federal  agency.  In 
addition,  each  applicant  must  attach  to 
its  FCC  Form  1 75  application  a 
statement  made  imder  penalty  of 
perjury  indicating  whether  or  not  the 
applicant,  or  any  of  the  applicant's 
controlling  interests  or  their  affiliates, 
has  ever  been  in  default  on  any 
Commission  licenses  or  has  ever  been 
delinquent  on  any  non-tax  debt  owed  to 
any  federal  agency.  Applicants  must 
include  this  statement  as  Exhibit  D  of 
the  FCC  Form  175.  If  any  of  an 


applicant's  controlling  interests  holders 
or  their  affiliates,  as  defined  by  1.2110 
of  the  Commission's  rules,  have  ever 
been  in  default  on  any  Conmiission 
license,  or  have  ever  been  delinquent  on 
any  non-tax  debt  owed  to  any  Federal 
agency,  the  applicant  must  include  such 
information  as  part  of  the  same  attached 
statement.  Prospective  bidders  are 
reminded  that  the  statement  must  be 
made  under  penalty  of  perjury  and, 
further,  submission  of  a  false 
certification  to  the  Commission  is  a 
serious  matter  that  may  result  in  severe 
penalties,  including  monetary 
forfeitures,  license  revocations, 
exclusion  from  participation  in  future 
auctions,  and/or  criminal  prosecution. 

"Former  defaulters" — i.e.,  applicants, 
including  their  attributable  interest 
holders,  that  in  the  past  have  defaulted 
on  any  Conmiission  licenses  or  been 
delinquent  on  any  non-tax  debt  owed  to 
any  Federal  agency,  but  that  have  since 
remedied  all  such  defaults  and  cured  all 
of  their  outstanding  non-tax 
delinquencies — are  eligible  to  bid  in 
Auction  No.  37,  provided  that  they  are 
otherwise  qualified.  However,  former 
defaulters  are  required  to  pay  upfront 
payments  that  are  fifty  percent  more 
than  the  normal  upfront  payment 
amounts. 

E.  Other  Information  (FCC  Form  175 
Exhibits  E  and  F) 

Applicants  owned  by  minorities  or 
women,  as  defined  in  47  CFR 
1.2110(b)(2),  may  attach  an  exhibit 
(Exhibit  E)  regarding  this  status.  This 
applicant  status  information  is  collected 
for  statistical  purposes  only  and  assists 
the  Commission  in  monitoring  the 
participation  of  "designated  entities"  in 
its  auctions.  Applicants  wishing  to 
submit  additional  information  may  do 
so  on  Exhibit  F  (Miscellaneous 
Information)  to  the  FCC  Form  175. 

F.  Maintaining  Current  Information  in 
Short-Form  Applications  (FCC  Form 
175) 

Applicants  have  an  obligation  under 
47  CFR  1.65,  to  maintain  the 
completeness  and  accuracy  of 
information  in  their  short-form 
applications.  Amendments  reporting 
substantial  changes  of  possible 
decisional  significance  in  information 
contained  in  FCC  Form  175 
applications,  as  defined  by  47  CFR 
1.2105(b)(2),  will  not  be  accepted  and 
may  in  some  instances  result  in  the 
dismissal  of  the  FCC  Form  175 
application. 
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m.  Pra-Anctkin  Prooednras 

A.  Auction  Seminar 

On  March  7,  2001  the  FCC  will 
sponsor  a  free  seminar  for  Auction  No. 
37  at  the  Federal  Communications 
Commission,  located  at  445  12th  Street, 
S.W.,  Washington,  D.C.  The  seminar 
wiU  provide  attendees  with  information 
about  pre-auction  procedures,  conduct 
of  the  auction.  FCC  remote  bidding 
software,  and  the  broadcast  sovice  and 
auction  rules. 

B.  Short-Fonn  Application  (FCCFonn 
175}— Due  March  19.  2001 

In  order  to  be  eligible  to  bid  in  this 
auction,  applicants  must  first  submit  an 
FCC  Fonn  175  application.  This 
application  must  be  submitted 
electronically  beginning  at  12:00  noon 
ET  on  March  7,  2001  and  must  be 
received  at  the  Commission  no  later 
than  6:00  p.m.  ET  on  March  19.  2001. 
Late  applications  will  not  be  accepted. 

There  is  no  application  fee  required 
whoi  filing  an  FCC  Form  175.  However, 
to  be  eligible  to  bid.  an  applicant  must 
submit  an  up6t>nt  payment.  See  Part 
III.D.  infra. 

Pursuant  to  procedures  established  in 
the  Broadcast  First  Report  and  Order, 
the  Mass  Media  Bureau  will  impose  a 
temporary  freeze  on  the  filing  of  FM 
minor  modification  applications  during 
the  period  that  FCC  Form  175 
applications  may  be  filed  for  FM 
Auction  No.  37.  A  public  notice  will  be 
released  in  this  r^^rd. 

1.  Electronic  Filing 

Applicants  must  file  their  FCC  Form 
175  ^plications  electronically.  For 
Aucticm  No.  37.  applications  may 
generally  be  filed  at  any  time  beginning 
at  12:00  noon  ET  on  March  7.  2001, 
imtil  6:00  p.m.  ET  on  March  19.  2001. 
Applicants  are  strongly  encouraged  to 
file  early  and  are  responsible  for 
aUowing  adequate  time  for  filing  their 
applications.  Applicants  may  update  or 
amend  their  electronic  applications 
multiple  times  imtil  the  filing  deadline 
on  March  19,  2001. 

Applicants  must  press  the  "Submit 
Form  175"  button  on  the  "Submit"  page 
of  the  electronic  form  to  successfully 
submit  their  FCC  Form  175.  Any  form 
that  is  not  submitted  will  not  be 
reviewed  by  the  FCC.  Information  about 
accessing  the  FCC  Form  175  is  included 
in  Attachment  C.  Technical  support  is 
available  at  (202)  414-1250  (voice)  or 
(202)  414-1255  (text  telephone  (TTY)); 
the  hours  of  service  are  Monday  through 
Friday,  from  7:00  a.m.  to  10:00  p.m.  ET. 
Saturday.  frt>m  8:00  a.m.  to  7:00  p.m. 
ET,  and  Sunday,  from  12:00  noon  to 
6:00  p.m.  ET.  In  order  to  provide  better 


service  to  the  public,  all  calls  to  the 
hotline  are  recorded. 

2.  Completion  of  the  FCC  Form  175 

Applicants  should  carefully  review  47 
CFR  1.2105,  and  must  complete  all 
items  on  the  FCC  Form  175.  Instructions 
for  completing  the  FCC  Form  175  are  in 
Attachment  D  of  the  public  notice. 
Applicants  are  encouraged  to  begin 
preparing  the  required  attachments  for 
FCC  Form  175  prior  to  submitting  the 
form.  Attachments  C  and  D  to  the  public 
notice  provide  information  on  the 
required  attachments  and  appropriate 
formats. 

3.  Electronic  Review  of  FCC  Form  175 

The  FCC  Form  175  electronic  review 
software  may  be  used  to  review  and 
print  ai^licants'  FCC  Form  175 
information.  Applicants  may  also  view 
other  applicants'  completed  FCC  Form 
175s  after  the  filing  deadline  has  passed 
and  the  FCC  has  issued  a  public  notice 
explaining  the  statris  of  the  applications. 
Fat  this  reason,  it  is  important  that 
applicants  do  not  include  their 
Taxpayer  Identification  Numbws  (TINs) 
on  any  exhibits  to  their  FCC  Form  175 
applications.  Hiere  is  no  fee  for 
accessing  this  system.  See  Attachment  C 
of  the  Public  Notice  for  details  on 
accessing  the  review  system. 

C.  Application  Processing  and  Minor 
Corrections 

Aftw  the  deadline  for  filing  the  FCC 
Form  175  applications  has  passed,  the 
FCC  will  process  all  timely  submitted 
applications  to  det«inine  which  are 
acceptable  for  filing,  and  subsequently 
will  issue  a  public  notice  identifying:  (1) 
Those  applications  accepted  for  filing 
(including  FCC  accoiuit  numbers  and 
the  construction  permits  for  which  they 
applied);  (2)  those  applications  rejected; 
and  (3)  those  applications  which  have 
minor  defects  that  may  be  corrected, 
and  the  deadline  for  filing  such 
corrected  applications. 

As  described  more  fully  in  the 
Commission's  rules,  after  the  March  19, 
2001  short-form  filing  deadline, 
applicants  may  make  only  minor 
corrections  to  their  FCC  Form  175 
applications.  Applicants  will  not  be 
permitted  to  make  major  modifications 
to  their  applications  (e.g.,  change  their 
construction  permit  selections,  change 
the  certifying  official,  change  control  of 
the  ^plicant,  or  change  New  Entrant 
Bidding  Credit  eligibility). 

D.  Upfront  Payments— Due  April  16, 
2001 

In  order  to  be  eligible  to  bid  in  the 
auction,  applicants  must  submit  an 
upfrt>nt  payment  accompanied  by  a  FCC 


Remittance  Advice  Form  (FCC  Form 
159).  After  completing  the  FCC  Form 
175,  filers  will  have  access  to  an 
electronic  version  of  the  FCC  Form  159 
that  can  be  printed  and  faxed  to  Mellon 
Bank  in  Pittsburgh,  PA.  All  upfiY)nt 
payments  must  be  received  at  Mellon 
Bank  by  6:00  p.m.  ET  on  April  16,  2001. 
Please  note  that: 

•  All  payments  must  be  made  in  U.S. 
dollars; 

•  All  payments  must  be  made  by  wire 
transfn; 

•  Upfront  payments  for  Auction  No. 
37  go  to  a  lockbox  nimiber  different 
frt>m  the  ones  used  in  previous  FCC 
auctions,  and  different  from  the  lockbox 
number  to  be  used  for  post-auction 
payments; 

•  Failure  to  deliver  the  upfront 
payment  by  the  April  16,  2001  deadline 
will  result  in  dismissal  of  the 
application  and  disqualification  from 
participation  in  the  auction. 

1.  Auction  Payments  by  Wire  Transfer 

Wire  transfer  payments  must  be 
received  by  6:00  p.m.  ET  on  April  16, 
2001.  To  avoid  imtimely  payments, 
applicants  should  discuss  arrangements 
(including  bank  closing  schedules)  with 
their  banker  several  days  before  they 
plan  to  make  the  wire  transfer,  and 
allow  sufficient  time  for  the  transfer  to 
be  initiated  and  completed  before  the 
deadline.  Applicants  will  need  the 
following  information: 
ABA  Routing  Number  043000261 
Receiving  Bank:  Mellon  Pittsburgh 
BNF:  FCC/ ACCOUNT*  910-1211 
OBI  Field:  (Skip  one  space  between 

each  information  item) 
"AUCnONPAY" 
TAXPAYER  IDENTIFICA'nON  NO. 

(same  as  FCC  Form  159,  block  26) 
PAYMENT  TYPE  CODE  (enter  "A37U") 
FCC  CODE  1  (same  as  FCC  Form  159. 

block  23A:  "37") 
PAYER  NAME  (same  as  FCC  Form  159, 

block  2) 
LOCKBOX  NO.  «  358435 

Note:  The  BNF  and  Lockbox  number  are 
specific  to  the  upfront  payments  for  this 
auction;  do  not  use  BNF  or  Lockbox  numbers 
from  previous  auctions. 

Applicants  must  fax  a  completed  FCC 
Form  159  to  Mellon  Bank  at  (412)  209- 
6045  at  least  one  hour  before  placing  the 
order  for  the  wire  transfer  (but  on  the 
same  business  day).  On  the  cover  sheet 
of  the  fax,  write  "Wire  Transfer — 
Auction  Payment  for  Auction  Event  No. 
37."  Bidders  should  confirm  the  timely 
transmission  and  receipt  of  their  upfront 
payment  at  Mellon  Bank  by  contacting 
their  sending  financial  institution. 

2.  FCC  Form  159 

A  completed  FCC  Remittance  Advice 
Form  (FCC  Form  159)  must  be  faxed  to 
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Mellon  Bank  to  accompany  each  upfront 
pajmient  Proper  completion  of  FCC 
Fonn  159  is  critical  to  ensuring  correct 
credit  of  upfront  payments.  Detailed 
instructions  for  completion  of  FCC  Form 
159  are  included  in  Attachment  E  of  the 
public  notice.  An  electronic  version  of 
the  FCC  Form  159  is  available  after 
filing  the  FCC  Form  175.  The  FCC  Form 
159  must  be  completed  electronically 
and  must  be  filed  with  Mellon  Bank  via 
fecsimile. 

3.  Amount  of  Upfront  Pa)rment 

Hie  Bureaus  have  delegated  authority 
to  determine  an  appropriate  upfront 
pajrment  for  the  FM  construction 
pennits  being  auctioned,  taking  into 
account  such  fectors  as  the  efficiency  of 
the  auction  process  and  the  potential 
value  of  the  spectrum.  Any  auction 
ai^Iicant  that  has  previously  been  in 
default  on  any  Commission  license  or 
has  previously  been  delinquent  on  any 
non-tax  debt  owed  to  any  Federal 
agency  must  submit  an  upfront  payment 
equal  to  50  percent  more  than  that  set 
for  each  particular  construction  permit. 
See  47  CFR  1.2106. 

4.  Applicant's  Wire  Transfer 
Information  for  Purposes  of  Refunds 

The  Commission  will  use  wire 
transfers  for  all  Auction  No.  37  refunds. 
To  ensure  that  refunds  of  upfront 
payments  are  processed  in  an 
expeditious  manner,  the  Commission  is 
requesting  that  all  pertinent  information 
as  listed  below  be  supplied  to  the  FCC. 
Applicants  can  provide  the  information 
electronically  diiring  the  initial  short 
form  filing  window  after  the  form  has 
been  submitted.  Wire  Transfer 
Instructions  can  also  be  manually  fexed 
to  die  FCC.  Financial  Operations  Center, 
Auctions  Accounting  Group,  ATTN: 
Tim  Dates  or  Gail  Glasser.  at  (202)  418- 
2843  by  March  19.  2001.  Should  the 
payer  foil  to  submit  the  requested 
information,  the  refund  will  be  returned 
to  the  original  payer.  For  additional 
information,  please  call  (202)  418-1995. 
Name  of  Bank 
ABA  Number 

Contact  and  Phone  Number 
Account  Number  to  Credit 
Name  of  Accoimt  Holder 
Correspondent  Bank  (if  applicable) 
ABA  Number 
Account  Number 
Tax  ID  Number 

(Applicants  should  also  note  that 
implementation  of  the  Debt  Collection 
Improvement  Act  of  1996  requires  the 
FCC  to  obtain  a  Taxpayer  Identification 
Number  (TIN)  before  it  can  disburse 
refunds.)  Eligibility  for  refunds  is 
discussed  in  Section  V.E. 


E.  Auction  Registration 

Approximately  ten  dajrs  before  the 
auction,  the  FCC  will  issue  a  public 
notice  announcing  all  qualified  bidders 
for  the  auction.  Qualified  bidders  are 
those  applicants  whose  short-form 
applications  have  been  accepted  for 
filhig  and  that  have  timely  submitted  an 
upfront  payment 

All  qiulified  bidders  are 
automatically  registered  for  the  auction. 
Registration  materials  will  be 
distributed  prior  to  the  auction  by  two 
separate  overnight  mailings,  each 
containing  part  of  the  confidential 
identffication  codes  required  to  place 
bids.  These  mailings  will  be  sent  only 
to  the  contact  person  at  the  contact 
address  listed  in  the  short-form 
application. 

Applicants  that  do  not  receive  both 
registration  mailings  will  not  be  able  to 
submit  bids.  Therefore,  any  qualified 
applicant  that  has  not  received  both 
mailings  by  noon  on  Thursday,  May  3. 
2001,  shoidd  contact  the  Auctions 
Hotline  at  (717)  338-2888.  Receipt  of 
both  registration  mailings  is  critical  to 
participating  in  the  auction  and  each 
applicant  is  responsible  for  ensuring  it 
has  received  all  of  the  registration 
material. 

Qualified  bidders  should  note  that 
lost  login  codes,  passwords,  or  biddw 
identffication  numbers  can  be  replaced 
only  by  appearing  in  person  at  the  FCC 
Auction  Headquarters  located  at  445 
12th  Street.  SW..  Washington,  DC 
20554.  Only  an  authorized 
representative  or  certifying  official,  as 
designated  on  an  applicant's  short-form 
application,  may  appear  in  person  with 
two  forms  of  identification  (one  of 
which  must  be  a  photo  identification)  in 
order  to  receive  replacement  codes. 
Qualffied  bidders  requiring  replacement 
codes  must  call  technical  support  prior 
to  arriving  at  the  FCC  to  arrange 
preparation  of  new  codes. 

F.  Remote  Electronic  Bidding  Software 

Qualified  bidders  are  allowed  to  bid 
electronically  or  by  telephone.  If 
choosing  to  bid  electronically,  each 
bidder  must  purchase  their  own  copy  of 
the  remote  electronic  bidding  software. 
Electronic  bids  will  only  be  accepted 
from  those  applicants  piut:hasing  the 
software.  However,  the  software  may  be 
copied  by  the  applicant  for  use  by  its 
authorized  bidders  at  different 
locations.  The  price  of  the  FCC's  rempte 
bidding  software  is  $175.00  and  must  be 
ordered  by  Monday.  March  19.  2001. 
For  seciuity  purposes,  the  software  is 
only  mailed  to  the  contact  person  at  the 
contact  address  listed  on  the  short-form 
application.  Please  note  that  auction 


software  is  tailored  to  a  specific  auction, 
so  software  from  prior  auctions  will  not 
work  for  Auction  No.  37.  If  bidding 
telephonically,  the  telephonic  bidding 
phone  nimiber  will  be  supplied  in  the 
first  Federal  Express  mailing  of 
confidential  login  codes.  Qualffied 
bidders  that  do  not  purchase  the 
software  may  only  bid  telephonically. 
To  indicate  your  bidding  preference,  an 
FCC  Bidding  Preference/Remote 
Software  Order  Form  can  be  accessed 
when  submitting  the  FCC  Form  175. 
Bidders  should  complete  this  form 
electronically,  print  it  out  and  fax  to 
(717)  338-2850.  A  manual  copy  of  this 
form  is  also  included  as  Attac^unent  F 
of  the  public  notice. 

G.  Mock  Auction 

All  qualffied  bidders  will  be  eligible 
to  participate  in  a  mock  auction  on 
Monday,  May  7,  2001.  The  mock 
auction  will  enable  applicants  to 
become  familiar  with  the  electronic 
software  prior  to  the  auction.  Free 
demonstration  software  will  be  available 
for  use  in  the  mock  auction. 
Participation  by  all  bidders  is  strongly 
recommended.  Details  will  be 
announced  by  public  notice. 

IV.  Auction  Event 

The  first  roimd  of  bidding  for  Auction 
No.  37  will  begin  on  Wednesday.  May 
9.  2001.  The  initial  bidding  schedule 
will  be  announced  in  the  public  notice 
listing  the  qualffied  bidders,  which  is 
released  approximately  10  days  before 
the  start  of  the  auction. 

E.  Auction  Structure 

1.  Multiple  Round.  Ascending  Auction 

In  the  Auction  No.  37  Comment 

Public  Notice,  we  proposed  to  award  the 
construction  permits  for  FM  Broadcast 
stations  in  a  simultaneous,  multiple- 
round,  ascending  auction.  We  received 
no  comments  on  this  issue.  We 
conclude  that  it  is  operationally  feasible 
and  appropriate  to  auction  the 
construction  permits  using  this  auction 
design.  Unless  otherwise  announced, 
bids  wUl  be  accepted  on  all  construction 
permits  in  successive  roimds  of  bidding. 

2.  Maximum  Eligibility  and  Activity 
Rules 

In  the  Auction  No.  37  Comment 
Public  Notice,  we  proposed  that  the 
amoimt  of  the  upfront  payment 
submitted  by  a  bidder  would  determine 
the  initial  maximimi  eligibility  (as 
measured  in  bidding  units)  for  each 
bidder. 

For  Auction  No.  37,  we  will  adopt  the 
maximimi  eligibility  proposal  for 
Auction  No.  37.  The  amoimt  of  the 
upfront  payment  submitted  by  a  bidder 
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determines  the  initial  maximum 
eligibility  (in  bidding  units)  for  each 
biddor.  Note  again  that  the  upfront 
pajrments  are  not  attributed  to  specific 
construction  permits,  but  instead  will  be 
translated  into  bidding  units  to  define  a 
bidder's  initial  maximimi  eligibility. 
The  total  upfront  payment  defines  the 
maximum  number  of  bidding  units  on 
which  the  applicant  will  be  permitted  to 
bid.  As  there  is  no  provision  for 
increasing  a  bidder's  maximum 
eligibility  during  the  course  of  an 
auction,  prospective  bidders  are 
cautioned  to  calculate  their  upfront 
payments  carefully.  The  total  upfront 
payment  does  not  define  the  total 
dollars  a  bidder  may  bid  on  any  given 
construction  permit. 

In  order  to  ensure  that  the  auction 
closes  within  a  reasonable  period  of 
time,  an  activity  rule  requires  bidders  to 
bid  actively  throughout  the  auction, 
rather  than  wait  until  the  end  before 
participating.  Bidders  are  required  to  be 
active  on  100  percent  of  their  maximum 
eligibility  during  each  round  of  the 
auction. 

A  bidder's  activity  level  in  a  round  is 
the  simi  of  the  bidding  units  associated 
with  construction  permits  on  which  the 
bidder  is  active.  A  bidder  is  considered 
active  on  a  construction  permit  in  the 
current  round  if  it  is  either  the  high 
bidder  at  the  end  of  the  previous  round 
and  does  not  withdraw  the  high  bid  in 
the  current  round,  or  if  it  submits  an 
acceptable  bid  in  the  current  roimd. 
Failure  to  maintain  the  requisite  activity 
level  will  result  in  the  use  of  an  activity 
rule  waiver,  if  any  remain,  or  a 
permanent  reduction  in  the  bidder's 
bidding  eligibility  to  bring  them  into 
comphance  with  the  activity  rule. 

3.  Activity  Rule  Waivers  and  Reducing 
Eligibility 

In  the  Auction  No.  37  Ckunment 
Public  Notice,  we  proposed  that  each 
bidder  in  the  auction  would  be  provided 
five  activity  rule  waivers  that  may  be 
used  in  any  round  during  the  course  of 
the  auction. 

Based  upon  our  experience  in 
previous  auctions,  we  adopt  our 
proposal  and  each  bidder  will  be 
provided  five  activity  rule  waivers  that 
may  be  used  in  any  roimd  during  the 
course  of  the  auction.  Use  of  an  activity 
rule  waiver  preserves  the  bidder's 
current  bidding  eligibility  despite  the 
bidder's  activity  in  the  current  round 
being  below  the  required  minimum 
level.  An  activity  nile  waiver  applies  to 
an  entire  round  of  bidding  and  not  to  a 
particular  construction  permit.  We  are 
satisfied  that  our  practice  of  providing 
five  waivers  over  the  course  of  the 
auction  provides  a  sufficient  nimiber  of 


waivers  and  maximum  flexibility  to  the 
bidders,  while  safeguarding  the  integrity 
of  the  auction. 

The  FCC  auction  system  assimies  that 
bidders  with  insufficient  activity  would 
prefer  to  use  an  activity  rule  waiver  (if 
available)  rather  than  lose  bidding 
eligibility.  Therefore,  the  system  will 
automatically  apply  a  waiver  (known  as 
an  "automatic  waiver")  at  the  end  of 
any  round  where  a  bidder's  activity 
level  is  below  the  minimum  required 
unless:.(l)  There  are  no  activity  rule 
waivers  available;  or  (2)  the  bidder 
overrides  the  automatic  application  of  a 
waiver  by  reducing  eligibility,  thereby 
meeting  the  minimum  requirements. 

A  bidder  with  insufficient  activity 
that  wants  to  reduce  its  bidding 
eligibility  rather  than  use  an  activity 
rule  waiver  must  affirmatively  override 
the  automatic  waiver  mechanism  dining 
the  round  by  using  the  reduce  eligibility 
function  in  the  software.  In  this  case, 
the  bidder's  eligibility  is  permanently 
reduced  to  bring  the  bidder  into 
compliance  with  the  activity  rules.  Once 
eligibility  has  been  reduced,  a  bidder 
will  not  be  permitted  to  regain  its  lost 
bidding  eligibility. 

Finally,  a  bidder  may  proactively  use 
an  activity  rule  waiver  as  a  means  to 
keep  the  auction  open  without  placing 
a  bid.  If  a  bidder  submits  a  proactive 
waiver  (using  the  proactive  waiver 
function  in  the  bidding  software)  during 
a  roimd  in  which  no  bids  are  submitted, 
the  auction  will  remain  open  and  the 
bidder's  eligibility  will  be  preserved.  An 
automatic  waiver  invoked  in  a  round  in 
which  there  are  no  new  valid  bids  or 
withdrawals  will  not  keep  the  auction 
open. 

4.  Auction  Stopping  Rules 

For  Auction  No.  37,  the  Bureau 
proposed  to  employ  a  simultaneous 
stopping  rule.  Under  this  rule,  bidding 
will  remain  open  on  all  construction 
permits  until  bidding  stops  on  every 
construction  permit.  The  auction  will 
close  for  all  construction  permits  when 
one  round  passes  during  which  no 
bidder  submits  a  new  acceptable  bid  on 
any  construction  permit,  a  withdrawal, 
or  applies  a  proactive  waiver.  After  the 
first  such  round,  bidding  closes 
simultaneously  on  all  construction 
permits. 

The  Bureau  also  sought  conunent  on 
a  modified  version  of  the  stopping  rule. 
The  modified  version  of  the  stopping 
rule  would  close  the  auction  eifter  the 
first  round  in  which  no  bidder  submits 
a  proactive  waiver,  a  withdrawal,  or  a 
new  bid  on  a  construction  permit  when 
it  is  not  the  standing  high  bidder.  Thus, 
absent  any  other  bidding  activity,  a 
bidder  placing  a  new  bid  on  a 


construction  permit  for  which  it  is  the 
standing  high  bidder  would  not  keep 
the  auction  open  under  this  modified 
stopping  rule. 

The  Bureau  further  proposed 
retaining  the  discretion  to  keep  an 
auction  open  even  if  no  new  acceptable 
bids  or  proactive  waivers  are  submitted 
and  no  previous  high  bids  are 
withdrawn  in  a  round.  In  this  event,  the 
effect  will  be  the  same  as  if  a  bidder  had 
submitted  a  proactive  waiver.  Thus,  the 
activity  rule  will  apply  as  usual,  and  a 
bidder  with  insufficient  activity  will 
either  lose  bidding  eligibility  or  use  an 
activity  rule  waiver  (if  it  has  any  left). 

In  aadition,  we  proposed  that  the 
Bureau  reserve  the  right  to  declare  that 
the  auction  will  end  after  a  specified 
number  of  additional  rounds  ("special 
stopping  rule").  If  the  Bureau  invokes 
this  special  stopping  rule,  it  will  accept 
bids  in  the  final  round(s)  only  for 
construction  permits  on  which  the  high  - 
bid  increased  in  at  least  one  of  the 
preceding  specified  number  of  rounds. 
We  proposed  to  exercise  this  option 
only  in  circumstances  such  as  where  the 
auction  is  proceeding  very  slowly, 
where  there  is  minimal  overall  bidding 
activity,  or  where  it  appears  likely  that 
the  auction  will  not  close  within  a 
reasonable  period  of  time.  Before 
exercising  this  option,  the  Bureau  is 
likely  to  attempt  to  increase  the  pace  of 
the  auction  by,  for  example,  increasing 
the  numbffl  of  bidding  rounds  per  day, 
and/or  adjusting  the  amount  of  the 
minimum  bid  increments  for 
construction  permits. 

We  adopt  all  of  the  above  proposals 
concerning  the  auction  stopping  rules. 
Auction  No.  37  will  begin  under  the 
simultaneous  stopping  rule,  and  the 
Bureau  will  retain  the  discretion  to 
invoke  the  other  versions  of  the 
stopping  rule. 

5.  Auction  Delay,  Suspension,  or 
Cancellation 

In  the  Auction  No.  37  Comment 
Public  Notice,  we  proposed  that,  by 
public  notice  or  by  announcement 
during  the  auction,  the  Bureau  may 
delay,  suspend,  or  cancel  the  auction  in 
the  event  of  natural  disaster,  technical 
obstacle,  evidence  of  an  auction  security 
breach,  unlawful  bidding  activity, 
administrative  or  weather  necessity,  or 
for  any  other  reason  that  affects  the  fair 
and  competitive  conduct  of  competitive 
bidding. 

Because  this  approach  has  proven 
effective  in  resolving  exigent 
circumstances  in  previous  auctions,  we 
will  adopt  our  proposed  auction 
cancellation  rules.  By  public  notice  or 
by  announcement  during  the  auction, 
the  Bureau  may  delay,  suspend,  or 
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cancel  the  auction  in  the  event  of 
natural  disaster,  technical  obstacle, 
evidence  of  an  auction  security  breach, 
unlawful  bidding  activity, 
administrative  or  weather  necessity,  or 
for  any  other  reason  that  affects  the  fair 
and  competitive  conduct  of  competitive 
bidding.  In  such  cases,  the  Bureau,  in 
their  sole  discretion,  may  elect  to: 
Resume  the  auction  starting  from  the 
beginning  of  the  current  round;  resume 
the  auction  starting  from  some  previous 
roimd;  or  cancel  the  auction  in  its 
entirety.  Network  interruption  may 
cause  die  Bureau  to  delay  or  suspend 
the  auction.  We  emphasize  that  exercise 
of  this  authority  is  solely  within  the 
discretion  of  the  Bureau,  and  its  use  is 
not  intended  to  be  a  substitute  for 
situations  in  which  bidders  may  wish  to 
apply  their  activity  rule  waivers. 

B.  Bidding  Procedures 

1 1.  Round  Structure 

The  initial  bidding  schedule  will  be 
announced  in  the  public  notice  listing 
the  qualified  bidders,  which  is  released 
approximately  10  days  before  the  start 
of  the  auction.  This  public  notice  will 
be  included  in  the  registration  mailings. 
The  round  structure  for  each  bidding 
round  contains  a  single  bidding  round 
followed  by  the  release  of  the  round 
results.  Multiple  bidding  rounds  may  be 
conducted  in  a  given  day.  Details 
regarding  round  result  formats  and 
locations  will  also  be  included  in  the 
public  notice. 

The  FCC  has  discretion  to  change  the 
bidding  schedule  in  order  to  foster  an 
auction  pace  that  reasonably  balances 
speed  with  the  bidders'  need  to  study 
round  results  and  adjust  their  bidding 
strategies.  The  FCC  may  increase  or 
decrease  the  amount  of  time  for  the 
bidding  rounds  and  review  periods,  or 
the  number  of  rounds  per  day, 
depending  upon  the  bidding  activity 
level  and  other  factors. 

2.  Reserve  Price  or  Minimum  Opening 
Bid 

The  Balanced  Budget  Act  of  1997 
calls  upon  the  Commission  to  prescribe 
methods  by  which  a  reasonable  reserve 
price  will  be  required  or  a  minimum 
opening  bid  established  when  FCC 
licenses  or  construction  permits  are 
subject  to  auction  [i.e.,  because  they  are 
mutually  exclusive),  unless  the 
Commission  determines  that  a  reserve 
price  or  minimum  opening  bid  is  not  in 
the  public  interest.  Congress  has 
enacted  a  presumption  that  unless  the 
Commission  determines  otherwise, 
minimiim  opening  bids  or  reserve  prices 
are  in  the  public  interest.  In  conformity 
with  this  mandate,  the  Commission  has 


directed  the  Bureaus  to  seek  comment 
on  the  use  of  a  minimum  opening  bid 
and/or  reserve  price  prior  to  the  start  of 
each  auction. 

In  the  Auction  No.  37  Comment 
Public  Notice,  the  Bureaus  proposed  to 
establish  minimum  opening  bids  for 
Auction  No.  37.  The  minimum  opening 
bid  was  determined  by  taking  into 
account  various  factors  relating  to  the 
efficiency  of  the  auction  and  the 
potential  value  of  the  spectrum, 
including  the  type  of  service  and  class 
of  facility  offered,  market  size, 
population  covered  by  the  proposed  FM 
broadcast  facility,  industry  cash  flow 
data,  and  recent  broadcast  transactions. 

Several  commenters  asserted  that  the 
minimiiTn  opening  bids  and/ or  upfront 
payments  identified  in  Attachment  A  of 
the  Auction  No.  37  Additional  Comment 
Public  Notice  are  excessive  and  seek 
reductions  thereof.  In  general,  most 
commenters  claim  that  the  mininiiini 
opening  bids,  as  well  as  the  upfrx>nt 
payments,  may  not  accurately  reflect  the 
value  of  the  proposed  FM  construction 
permits,  as  determined  by  class  of 
facility,  market  size  and  anticipated 
population  coverage,  and  that  many  of 
the  proposals  are  not  consistent  with  the 
minimum  opening  bids  and  upfrt)nt 
payments  for  similar  facilities  auctioned 
in  Auction  No.  25. 

After  careful  consideration  of  the 
concerns  raised  by  conunenters,  we 
have  adjusted  the  minimum  opening 
bids  and  upfront  payments  to  reduce  the 
possibility  of  unsold  construction 
permits  and  the  likelihood  that 
excessive  minimum  opening  bid  and 
upfront  payment  amounts  could 
discourage  auction  participation.  We 
believe  the  modified  minimum  opening 
bids  and  upfrt}nt  payments  remain 
sufficient  to  deter  insincere  bidding. 
The  revised  minimum  opening  bids  and 
upfront  payment  amounts  are  reflected 
on  Attachment  A  to  the  Public  Notice. 

3.  Bid  Increments  and  Minimum 
Accepted  Bids 

In  the  Auction  No.  37  Comment 
Public  Notice,  we  proposed  to  apply  a 
minimum  bid  increment  of  10  percent. 
We  further  proposed  to  retain  the 
discretion  to  change  the  minimum  bid 
increment  if  circumstances  so  dictate. 

We  adopt  the  proposal  contained  in 
the  Auction  No.  37  Comment  Public 
Notice.  Once  there  is  a  standing  high  bid 
on  the  construction  permit,  there  will  be 
a  bid  increment  associated  with  that  bid 
indicating  the  minimum  amount  by 
which  the  bid  on  that  permit  can  be 
raised.  For  Auction  No.  37,  we  will  use 
a  flat,  across-the-board  increment  of  10 
percent  to  calculate  the  minimum  bid 
increment.  The  Bureaus  retain  the 


discretion  to  compute  the  miniTniim  bid 
increment  through  other  methodologies 
if  it  determines  circumstances  so 
dictate.  Advanced  notice  of  the  Bureau's 
decision  to  do  so  wiU  be  aimounced  via 
the  Automated  Auction  System. 

4.  High  Bids 

Each  bid  will  be  date-  and  time- 
stamped  when  it  is  entered  into  the  FCC 
computer  system.  In  the  event  of  tie 
high  bids  (identical  gross  bid  amounts) 
for  a  construction  permit  during  a 
round,  the  earliest  of  the  tied  bids  will 
be  the  standing  high  bid  at  the  end  of 
the  round.  The  bidding  software  allows 
bidders  to  make  multiple  submissions 
in  a  round.  As  each  bid  is  individually 
date-  and  time-stamped  according  to 
when  it  was  submitted,  bids  submitted 
by  a  bidder  earlier  in  a  round  will  have 
an  earlier  date  and  time  stamp  than  bids 
submitted  later  in  a  round. 

5.  Bidding 

During  a  bidding  round,  a  bidder  may 
submit  bids  for  as  many  construction 
permits  as  it  wishes  (subject  to  its 
eligibility),  withdraw  high  bids  from 
previous  bidding  rounds,  remove  bids 
placed  in  the  same  bidding  round,  or 
permanenUy  reduce  eligibility.  Bidders 
also  have  the  option  of  making  multiple 
submissions  and  withdrawals  in  each 
bidding  round.  If  a  bidder  submits 
multiple  bids  for  a  single  construction 
permit  in  the  same  round,  the  system 
takes  the  last  bid  entered  as  that 
bidder's  bid  for  the  round,  and  the  date- 
and  time-stamp  of  that  bid  reflects  the 
latest  time  the  bid  was  submitted. 

Please  note  that  all  bidding  will  take 
place  remotely  either  through  the 
automated  bidding  software  or  by 
telephonic  bidding.  (Telephonic  bid 
assistants  are  required  to  use  a  script 
when  entering  bids  placed  by  telephone. 
Telephonic  bidders  are  therefore 
reminded  to  allow  sufficient  time  to  bid 
by  placing  their  calls  well  in  advance  of 
the  close  of  a  round.  Normally,  four  to 
five  minutes  are  necessary  to  complete 
a  bid  submission.)  There  will  be  no  on- 
site  bidding  during  Auction  No.  37. 

A  bidder's  ability  to  bid  on  specific 
construction  permits  in  the  first  round 
of  the  auction  is  determined  by  two 
factors:  (1)  The  construction  permits 
applied  for  on  FCC  Form  175;  and  (2)     •* 
the  upfront  payment  amount  deposited. 
The  bid  submission  screens  will  be 
tailored  for  each  bidder  to  include  only 
those  construction  permits  for  which 
the  bidder  applied  on  its  FCC  Form  1 75. 
A  bidder  also  has  the  option  to  further 
tailor  its  bid  submission  screens  to  call 
up  specified  groups  of  construction 
permits. 
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The  bidding  software  requires  each 
bidder  to  login  to  the  FCC  auction 
system  during  the  bidding  round  using 
the  FCC  account  number,  bidder 
identification  number,  and  the 
confidential  security  codes  provided  in 
the  registration  materials.  Bidders  are 
strongly  encouraged  to  download  and 
print  bid  confirmations  after  they 
submit  their  bids. 

The  bid  entry  screen  of  the  automated 
auction  system  software  for  Auction  No. 
37  allows  bidders  to  place  multiple 
increment  bids.  Specifically,  high  bids 
may  be  increased  from  one  to  nine  bid 
increments.  A  single  bid  increment  is 
defined  as  the  difference  between  the 
standing  high  bid  and  the  minimum 
acceptable  bid  for  a  construction  permit. 
The  bidding  software  will  display  the 
bid  increment  for  each  construction 
permit. 

To  place  a  bid  on  a  construction 
permit,  the  bidder  must  increase  the 
standing  high  bid  by  one  to  nine  times 
the  bid  increment.  This  is  done  by 
entering  a  whole  number  between  1  and 
9  in  the  bid  increment  multiplier  (Bid 
Mult)  field  in  the  software.  This  value 
will  determine  the  amount  of  the  bid 
(Amount  Bid)  by  multiplying  the  bid 
increment  multiplier  by  the  bid 
increment  and  adding  the  result  to  the 
high  bid  amount  according  to  the 
following  formula: 

Amount  Bid  =  High  Bid  +  (Bid  Mult  * 

Bid  Increment) 
Thus,  bidders  may  place  a  bid  that 
exceeds  the  standing  high  bid  by 
between  one  and  nine  times  the  bid 
increment.  For  example,  to  bid  the 
minimum  acceptable  bid,  which  is 
equal  to  one  bid  increment,  a  bidder 
will  enter  "1"  in  the  bid  increment 
multiplier  column  and  press  submit. 

For  any  construction  permit  on  which 
the  FCC  is  designated  as  the  high  bidder 
(i.e.,  a  construction  permit  that  has  not 
yet  received  a  bid  in  the  auction  or 
where  the  high  bid  was  withdrawn  and 
a  new  bid  has  not  yet  been  placed), 
bidders  will  be  limited  to  bidding  only 
the  minimum  acceptable  bid.  In  both  of 
these  cases  no  increment  exists  for  the 
construction  permit,  and  bidders  should 
enter  "1"  in  the  Bid  Mult  field.  Note 
that  in  this  case,  any  whole  number 
between  1  and  9  entered  in  the 
•multiplier  column  will  resiilt  in  a  bid 
value  at  the  minimum  acceptable  bid 
amount.  Finally,  bidders  are  cautioned 
in  entering  numbers  in  the  Bid  Mult 
field  because,  as  explained  in  the 
following  section,  a  high  bidder  that 
withdraws  its  standing  high  bid  bom  a 
previous  round,  even  if  mistakenly  or 
erroneously  made,  is  subject  to  bid 
withdrawal  payments. 


6.  Bid  Removal  and  Bid  Withdrawal 

In  the  Auction  No.  37  Comment 
Public  Notice,  we  proposed  bid  removal 
and  bid  withdrawal  rules.  With  respect 
to  bid  withdrawals,  we  proposed 
limiting  each  bidder  to  withdrawals  in 
no  more  than  two  rounds  during  the 
course  of  the  auction.  The  two  rounds 
in  which  withdrawals  are  utilized,  we 
proposed,  would  be  at  the  bidder's 
discretion. 

In  previous  auctions,  we  have 
detected  bidder  conduct  that,  arguably, 
may  have  constituted  strategic  bidding 
through  the  use  of  bid  withdrawals. 
While  we  continue  to  recognize  the 
important  role  that  bid  wi^drawals 
play  in  an  auction,  we  conclude  that,  for 
Auction  No.  37,  adoption  of  a  limit  on 
their  use  to  two  roimds  is  the  most 
appropriate  outcome.  By  doing  so  we 
believe  we  strike  a  reasonable 
compromise  that  will  allow  bidders  to 
use  withdrawals.  Our  decision  on  this 
issue  is  based  upon  our  experience  in 
prior  auctions,  particularly  the  PCS  D,  E 
and  F  block  auctions,  and  800  MHz 
SMR  auction,  «nd  is  in  no  way  a 
reflection  of  our  view  regarding  the 
likelihood  of  any  speculation  or 
"gaming"  in  this  auction. 

The  Bureau  will  therefore  limit  the 
number  of  rounds  in  which  bidders  may 
place  withdrawals  to  two  roimds.  These 
rounds  will  be  at  the  bidder's  discretion 
and  there  will  be  no  limit  on  the 
number  of  bids  that  may  be  withdrawn 
in  either  of  these  rounds.  Withdrawals 
during  the  auction  will  still  be  subject 
to  the  bid  withdrawal  payments 
specified  in  47  CFR  1.2104(g).  Bidders 
should  note  that  abuse  of  the 
Commission's  bid  withdrawal 
procedures  could  result  in  the  denial  of 
the  ability  to  bid  on  construction 
permits.  If  a  high  bid  is  withdrawn,  the 
construction  permit  will  be  offered  in 
the  next  round  at  the  second  highest  bid 
price,  which  may  be  less  than,  or  equal 
to,  in  the  case  of  tie  bids,  the  amoimt  of 
the  withdrawn  bid,  without  any  bid 
increment.  The  Commission  will  serve 
as  a  "place  holder"  on  the  eonstructioii 
permit  until  a  new  acceptable  bid  is 
submitted  on  that  construction  permit. 

Procedures.  Before  the  close  of  a 
bidding  round,  a  bidder  has  the  option 
of  removing  any  bids  placed  in  that 
round.  By  using  the  "remove  bid" 
function  in  the  software,  a  bidder  may 
effectively  "imsubmit"  any  bid  placed 
within  that  round.  Removing  a  bid  will 
affect  a  bidder's  activity  for  the  roimd  in 
which  it  is  removed,  i.e.,  a  bid  that  is 
subsequently  removed  does  not  count 
toward  the  bidder's  activity 
requirement.  This  procedure  will 
enhance  bidder  flexibility  during  the 


auction.  Therefore,  we  will  adopt  these 
procedures  for  Auction  No.  37. 

Once  a  roimd  closes,  a  bidder  may  no 
longer  remove  a  bid.  However,  in  later 
rounds,  a  bidder  may  withdraw 
standing  high  bids  from  previous 
rounds  using  the  "withdraw  bid" 
function  (assxuning  that  the  bidder  has 
not  exhausted  its  withdrawal 
allowance).  A  high  bidder  that 
withdraws  its  standing  high  bid  bom  a 
previous  round  during  the  auction  is 
subject  to  the  bid  withdrawal  payments 
specified  in  47  QFR  1.2104(g). 

Calculation.  Generally,  the 
Commission  imposes  payments  on 
bidders  that  withdraw  high  bids  dxiring 
the  course  of  an  auction.  If  a  bidder 
withdraws  its  bid  and  there  is  no  higher 
bid  in  the  same  or  subsequent 
auction(s),  the  bidder  that  withdrew  its 
bid  is  responsible  for  the  difference 
between  its  withdrawn  bid  and  the  net 
high  bid  in  the  same  or  subsequent 
auction(s).  In  the  case  of  multiple  bid 
withdrawals  on  a  single  construction 
permit,  within  the  same  or  subsequent 
auctions(s),  the  payment  for  each  bid 
withdrawal  will  be  calculated  based  on 
the  sequence  of  bid  withdrawals  and  the 
anoounts  withdrawn.  No  withdrawal 
payment  will  be  assessed  for  a 
withdrawn  bid  if  either  the  subsequent 
winning  bid  or  any  of  the  intervening 
subsequent  withdrawn  bids,  in  either 
the  same  or  subsequent  auctions(s), 
equals  or  exceeds  that  withdrawn  bid. 
Thus,  a  bidder  that  withdraws  a  bid  will 
not  be  responsible  for  any  withdrawal 
payments  if  there  is  a  subsequent  higher 
bid  in  the  same  or  subsequent 
auction(s).  This  policy  allows  bidder  to 
most  efficiently  allocate  their  resources 
as  well  as  to  evaliiate  their  bidding 
strategies  and  business  plans  during  an 
auction  while,  at  the  same  time, 
maintaining  the  integrity  of  the  auction 
process.  The  Bureau  retains  the 
discretion  to  scrutinize  multiple  bid 
withdrawals  on  a  single  construction 
permit  for  evidence  of  anti-competitive 
strategic  behavior  and  take  appropriate 
action  when  deemed  necessary. 

In  the  Part  1  Fifth  Report  and  Order, 
65  FR  52323  (August  29,  2000),  the 
Commission  modified  1.2104(g)(1)  of 
the  rules  regarding  assessments  of 
interim  bid  withdrawal  payments.  As 
amended,  1.2104(g)(1)  provides  that  in 
instances  in  which  bids  have  been 
withdrawn  on  a  construction  permit 
that  is  not  won  in  the  same  auction,  the 
Commission  will  assess  an  interim 
withdrawal  payment  equal  to  3  percent 
of  the  amount  of  the  bid  withdrawals. 
The  3  percent  interim  payment  will  be 
applied  toward  any  final  bid  withdrawal 
payment  that  will  be  assessed  at  the 
close  of  the  subsequent  auction  of  the 
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construction  permit.  Assessing  an 
interim  bid  withdrawal  payment 
ensures  that  the  Commission  receives  a 
minimal  withdrawal  payment  pending 
assessment  of  any  final  withdrawal 
payment.  The  Part  1  Fifth  Report  and 
Order  provides  specific  examples 
showing  application  of  the  bid 
withdrawal  payment  rule. 

7.  Round  Results 

Bids  placed  during  a  round  will  not 
be  published  until  the  conclusion  of 
that  bidding  period.  After  a  round 
closes,  the  Commission  will  compile 
reports  of  all  bids  placed,  bids 
withdrawn,  current  high  bids,  new 
minimum  accepted  bids,  and  bidder 
eligibility  status  (bidding  eligibility  and 
activity  rule  waivers),  and  post  the 
reports  for  public  access.  Reports 
reflecting  bidders'  identities  and  FCC 
account  numbers  for  Auction  No.  37 
will  be  available  before  and  during  the 
auction.  Thus,  bidders  will  know  in 
advance  of  this  auction  the  identities  of 
the  bidders  against  which  they  are 
bidding. 

8.  Auction  Annoimcements 

The  FCC  will  use  auction 
aumouncements  to  announce  items  such 
as  schedule  changes.  All  FCC  auction 
announcements  will  be  available  on  the 
FCC  remote  electronic  bidding  system, 
as  well  as  on  the  Internet 

9.  Maintaining  the  Acciuacy  of  Short- 
Fonn  (FCC  Form  175)  Information 

As  noted  in  Part  II. A.,  after  the  short- 
form  filing  deadline,  applicants  may 
make  only  minor  changes  to  their  FCC 
Form  175  applications.  For  example, 
permissible  minor  changes  include 
ddetion  and  addition  of  authorized 
bidders  (to  a  maximiun  of  three)  and 
certain  revision  of  exhibits.  Filers  must 
make  these  changes  on-line,  and  submit 
a  letter  summarizing  the  changes  to: 
Louis  Sigalos,  Deputy  Chief,  Auctions 
and  Industry  Analysis  Division, 
Wireless  Telecommunications  Bureau, 
Federal  Communications  Commission, 
445  12th  Street,  S.W.,  Room  4-A668, 
Washington,  D.C.  20554 

A  separate  copy  of  the  letter  should  be 
mailed  to  Kenneth  Biunley,  Auctions 
and  Industry  Analysis  Division,  4-B524, 
Wireless  Telecommunications  Bureau, 
Federal  Communications  Commission, 
445  12th  Street,  S.W.,  Washington,  D.C. 
20554.  Questions  about  other  changes 
should  be  directed  to  Kenneth  Burnley 
at  (202)  418-0660. 


V.  Post-AucdiHi  Procedures 

A.  Dovm  Payments 

After  bidding  has  ended,  the 
Commission  will  issue  a  public  notice 
declaring  the  auction  closed,  identifying 
the  winning  bids  and  bidders  for  each 
construction  permit,  and  listing  bid 
withdrawal  payments  due. 

Within  ten  business  days  after  release 
of  the  auction  closing  public  notice, 
each  winning  bidder  must  submit 
stifficient  funds  (in  addition  to  its 
upfivnt  payment)  to  bring  its  total 
amount  of  money  on  deposit  with  the 
United  States  Government  to  20  percent 
of  its  net  winning  bid  (actual  bids  less 
any  applicable  bidding  credit).  See  47 
CFR  1.2107(b)  and  73.5003.  In  addition, 
by  the  same  deadline  all  bidders  must 
pay  any  withdrawn  bid  amounts  due 
under  47  CFR  1.2104(g),  as  discussed  in 
"Bid  Removal  and  Bid  Withdrawal," 
Part  IV.B.6.  (Upfront  payments  are 
applied  first  to  satisfy  any  withdrawn 
bid  liability,  before  hieing  applied 
toward  down  payments.) 

B.  Long-Form  Application 

Within  thirty  days  following  the 
release  of  the  FM  auction  closing  public 
notice,  winning  bidders  must  submit  a 
properly  completed  Form  301, 
Application  for  FM  Construction 
Permit,  and  required  exhibits,  for  each 
construction  permit  won  through 
Auction  No.  37.  Winning  bidders 
claiming  new  entrant  status  must 
include  an  exhibit  demonstrating  their 
eligibility  for  the  bidding  credit.  See  47 
CFR  1.2112(b)  and  73.5005.  Further 
filing  instructions  will  be  provided  to 
auction  winners  at  the  close  of  the 
auction. 

C.  Auction  Discount  Voucher 

On  June  8,  2000,  the  Commission 
awarded  Qualcomm,  Inc.  a  transferable 
Auction  Discount  Voucher  in  the 
amount  of  $125,273,878.00.  This 
Auction  Discount  Voucher  may  be  used 
by  Qualcomm  or  its  transferee,  in  whole 
or  in  part,  to  adjust  a  winning  bid  in  any 
spectrum  auction  prior  to  June  8,  2003, 
subject  to  terfns  and  conditions  set  forth 
in  the  Commission's  Order. 

D.  Default  and  Disqualification 

Any  high  bidder  that  defaults  or  is 
disqualified  after  the  close  of  the 
auction  [i.e.,  foils  to  remit  the  required 
down  payment  within  the  prescribed 
period  of  time,  &ils  to  submit  a  timely 
long-form  application,  Mis  to  make  full 
payment,  or  is  otherwise  disqualified) 
will  be  subject  to  the  payments 
described  in  47  CFR  1.2104(g)(2).  In 
such  event  the  Commission  may  re- 


auction  the  construction  permit  or  offer 
it  to  the  next  highest  bidder  (in 
descending  order)  at  their  final  bid.  See 
47  CFR  1.2109(b)  and  (c).  hi  addition,  if 
a  default  or  disqualification  involves 
gross  misconduct,  misrepresentation,  or 
bad  faith  by  an  applicant,  the 
Commission  may  declare  the  applicant 
and  its  principals  ineligible  to  bid  in 
future  auctions,  and  may  take  any  other 
action  that  it  deems  necessary, 
including  institution  of  proceedings  to 
revoke  any  existing  licenses  or 
construction  permits  held  by  the 
applicant.  See  47  C.F.R.  $  1.2109(d). 

E.  Refund  of  Remaining  Upfront 
Payment  Balance 

All  applicants  that  submitted  upfront 
pa)rments  but  were  not  the  winning 
bidder  for  a  construction  permit  in 
Auction  No.  37  may  be  entitled  to  a 
refund  of  their  upfront  pajrment  balance 
after  the  conclusion  of  ihe  auction.  No 
refund  will  be  made  unless  there  are 
excess  funds  on  deposit  from  that 
applicant  after  any  applicable  bid 
withdrawal  payments  have  been  paid. 

Qualified  bidders  that  have  exhausted 
all  of  their  activity  rule  waivers,  have  no 
remaining  bidding  eligibility,  and  have 
not  withdrawn  a  high  bid  during  the 
auction  must  submit  a  written  refund 
request.  If  you  have  completed  the 
rehmd  instructions  electronically,  then 
only  a  written  request  for  the  refund  is 
necessary.  If  not,  the  request  must  also 
include  wire  transfer  instructions  and  a 
Taxpayer  Identification  Number 
("TIN").  Send  refund  request  to:  Fedmal 
Commimications  Commission, 
Financial  Operations  Center,  Auctions 
Accounting  Group,  Gail  Glasser,  445 
12th  Street,  S.W.,  Room  1-A824. 
Washington,  D.C.  20554 

Bidders  are  encouraged  to  file  their 
refund  information  electronically  using 
the  refund  information  portion  of  the 
FCC  Form  175,  but  bidders  can  also  fox 
their  information  to  the  Auctions 
Accounting  Group  at  (202)  418-2843. 
Once  the  information  has  been 
approved,  a  refund  will  be  sent  to  the 
party  identified  in  the  refund 
information.  Note:  Refund  processing 
generally  takes  up  to  two  weeks  to 
complete.  Bidders  with  questions  about 
refunds  should  contact  Tim  Dates  or 
Gail  Glasser  at  (202)  418-1995. 

Federal  Cominunications  Conunission. 
UsaScanlan, 

Supennsory  Attorney,  Audio  Serrices 
Division,  Mass  Media  Bureau. 
[FR  Doc.  01-2949  Filed  2-2-01;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[ftoport  No.  AUC-01-31-A  (Auction  No.  31); 
DA  01-266] 

Auction  of  UconsM  for  tho  747-762 
and  777-792  MHz  Banda  Poatponed 
UntN  Saplambar  12, 2001 

AGENCY:  Federal  Conunimications 

Commission. 

ACTION:  Notice. 

SUMMARY:  This  dociunent  announces  the 
postponement  of  the  upcoming  auction 
of  licenses  in  the  747-762  and  777-792 
MHz  band  (Auction  No.  31),  originally 
scheduled  to  begin  on  March  6,  2001, 
the  new  date  is  September  12,  2001.  The 
Wireless  Telecommunications  Bureau 
(Bureau)  believes  that  a  brief  delay  is 
warranted  to  provide  additional  time  for 
bidder  preparation  and  planning. 
DATES:  Auction  No.  31  is  rescheduled  to 
begin  on  September  12,  2001. 
FOR  RXmiER  MTORMATION  CONTACT. 
Howard  Davenport  or  Bill  Huber, 
Auctions  Legal  Branch  at  (202)  418- 
0660,  or  Kathy  Garland.  Auctions 
Operations  at  (717)  338-2801. 
SUPPLEMENTARY  MP0RMAT10N:  This  is  a 
siunmary  of  a  Public  Notice  released 
January  31,  2001  (Auction  No.  31 
Postponement  Public  Notice).  The 
complete  text  of  the  Auction  No.  31 
Postponement  Public  Notice,  including 
attachments,  is  available  for  inspection 
and  copying  diiring  normal  business 
hours  in  the  FCC  Reference  Center 
(Room  CY-A257),  445  12th  Street,  SW., 
Washington,  DC.  It  may  also  be 
purchased  form  the  Commission's  copy 
contractor.  International  Transcription 
Services.  Inc.  (ITS,  hic),  445  12th 
Street.  SW..  Room  CY-B400, 
Washington.  DC  20554,  (202)  314-3070. 
The  Auction  No.  31  Postponement 
Public  Notice  is  also  available  on  the 
Internet  at  the  Commission's  web  site: 
http://www.fcc.gov/wtb/ 
documents.html. 

1.  On  January  18,  2001,  Verizon 
Wireless  ("Verizon")  submitted  a  letter 
to  the  Bureau  requesting  a 
postponement  of  Auction  No.  31.  Later 
that  day,  the  Bureau  released  a  Public 
Notice  seeking  comment  on  Verizon's 
request.  The  Bureau  received  13  timely- 
filed  comments  in  response  to  that 
Public  Notice.  A  majority  of  commenters 
support  a  postponement  of  this  auction, 
while  others  oppose  any  delay.  Under 
the  current  cinmmstances,  the  Bureau 
believes  that  a  brief  delay  is  warranted 
to  provide  additional  time  for  bidder 
preparation  and  planning  and  for 
reasons  of  auction  administration, 
consistent  with  the  Commissicm's 


obligations  under  section  309(j)(3)(E)  of 
the  Communications  Act  of  1934,  as 
amended. 

2.  The  short-form  (FCC  Form  175) 
application  filing  window  for  Auction 
No.  31  is  now  closed.  Any  applications 
that  were  in  the  system  are  deemed 
ineffective  and  will  be  purged  from  the 
system.  The  new  schedule  is  as  follows: 

•  Filing  Deadline  for  FCC  Form  175: 
August  17,  2001;  6:00  PM  ET. 

•  Auction  Start  Date:  September  12, 
2001. 

The  Bureau  will  aimounce  other  pre- 
auction  deadlines  in  a  subsequent 
public  notice. 

Federal  Communications  Commission. 

Margaret  Wiener, 

Deputy  Chief,  Auctions  Sr  Industry  Analysis 

Division,  Wireless  Telecommunications 

Bureau. 

(FR  Doc  01-3040  Filed  2-2-01;  11:17  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  01-1  sq 

Prooaaa  To  Updalo  tha  Intamational 
Bwaau'a  Raoorda  for  Carrlara  That 
ProvMa  Intamational 
Talacommunlcatlona  Sarvlcaa 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUMMARY:  This  dociument  annoimces  the 
start  of  a  90-day  process  to  update  the 
Intwnational  Bureau's  records  for 
carriers  that  provide  international 
telecommunications  services  and 
operators  of  international 
telecommunications  facilities.  This 
action  will  ensure  that  carriers  have 
obtained  the  necessary  authorizations  to 
provide  international 
telecommunications  services. 
DATES:  The  90-day  period  commences 
onMay  7,  2001. 

ADDRESSES:  Federal  Communications 
Commission,  Secretary,  445  12th  Street, 
SW.,  Room  TW-B204F,  Washington.  DC 
20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rebecca  Arbogast,  International  Bureau, 
(202)  418-1460. 

SUPPIXMENTARY  INFORMATION:  Released 
January  30,  2001. 

1.  The  International  Bureau  has 
received  a  number  of  requests  for  nunc 
pro  tunc  approval  of  belatedly  filed 
applications  for  authority  to  provide 
international  telecommunications 
services  under  Section  214  of  the 
Communications  Act  of  1934,  as 
amended.  The  International  Bureau  also 


has  received  requests  for  nunc  pro  tunc 
approval  of  other  belatedly  filed 
applications;  specifically,  requests  for 
authority  to  assign  or  transfer  control  of 
existing  international  Section  214 
authorizations,  and  to  assign  or  transfer 
control  of  common  carrier  and  non- 
common  carrier  submarine  cable 
landing  licenses.  These  requests  suggest 
that  there  may  be  some  carriers 
providing  international 
telecommunications  services,  or 
operators  operating  international 
telecommunications  facilities,  without 
proper  authority. 

2.  In  light  of  this,  and  particularly  in 
light  of  the  fact  that  the  Commission  has 
streamlined  its  rules  as  competition  in 
international  markets  has  developed, 
the  International  Bureau  is  taking  steps 
to  ensure  that  international  carriers  and 
operators  are  in  compliance  with  the 
mles  and  that  its  records  regarding 
authorized  carriers  and  operators  are 
current  and  acctirate.  Timely  filed 
applications  and  accurate  records  will 
serve  the  public  interest  and  protect 
consumers  by  ensuring  that  the 
Commission  has  the  inifbrmation 
necessary  to  enforce  its  rules, 
regulations  and  policies  governing 
carriers  and  operators  that  provide  U.S. 
international  service.  Accordingly,  the 
International  Bureau  is  annoimcing  the 
commencement  of  a  90-day  period 
during  which  carriers  are  encouraged  to 
apply  for  necessary  authorizations.  The 
International  Bureau  does  not  expect  to 
initiate  enforcement  action  against  these 
carriers  and  operators  during  this  90- 
day  period.  At  the  end  of  the  90-day 
period,  the  International  Bureau  wiU 
refer  cases  of  noncompliance  to  the 
Enforcement  Bureau  for  appropriate 
enforcement  action. 

Authorization  and  Licenaiiig 
Requirements 

3.  The  Commission's  authorization 
and  licensing  requirements  for  carriers 
providing  international 
telecommunications  services  and 
operators  of  international 
telecommunications  fecilities  include 
the  following: 

Section  214  Authorizations:  Common 
carriers  seeking  to  provide  international 
telecommunications  services  or  to 
construct,  acquire,  or  operate 
international  telecommunications 
facilities  must  seek  from  the 
Commission  an  authorization  pursuant 
to  Section  214  of  the  Communications 
Act.  In  addition.  §63.18  of  the 
Commission's  rules  provides,  in 
pertinent  part,  that: 

Except  as  otherwise  provided  in  this  part, 
any  party  seeking  authority  pursuant  to 
Section  214  of  the  Communications  Act  of 
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1934,  as  amended,  to  construct  a  new  line, 
or  acquire  or  operate  any  line,  or  engage  in 
transmission  over  or  by  means  of  such 
additional  line  for  the  provision  of  common 
carrier  telecommunications  services  l>etween 
the  United  States,  its  territories  or 
possessions,  and  a  foreign  point  shall  request 
such  authority  by  formal  application  which 
shall  be  accompanied  by  a  statement  showing 
how  the  grant  of  the  application  will  serve 
the  public  interest,  convenience,  and 
necessity.  (47  CFR  63.18) 

The  filing  requirements  of  §  63.18 
apply  to  any  entity  that  seeks  to  initiate 
the  provision  of  international 
telecommunications  services  either  in 
its  own  name  or  through  one  or  more 
wholly-owned  direct  or  indirect 
subsidiaries.  (§63.21(i)  of  the  rules 
pOTmits  an  authorized  carrier  to  provide 
service  through  one  or  more  wholly- 
owned  subsidiaries,  provided  the 
authorized  carrier  notifies  the 
Commission  within  30  days  after  the 
subsidiary  initiates  service.  The 
notification  must  contain  the 
information  required  by  §  63.21(i).  47  • 
CFR  63.21(i).)  Alternatively,  the 
subsidiary  may  apply  for  its  own 
Section  214  authorization  prior  to 
initiating  service.  Pursuant  to  §  20.15(d) 
of  the  Commission's  rules,  the 
requirement  to  obtain  prior 
authorization  to  provide  international 
services  applies  to  carriers  providing 
commercial  mobile  radio  services 
("CMRS").  CMRS  carriers  are  exempt, 
however,  from  certain  tariffing 
requirements  with  respect  to  the 
provision  of  international  services.  See 
47  CFR  20.15(d). 

4.  Section  63.18  adso  applies  to 
assignments  and  transfers  of  control  of 
existing  international  Section  214 
authorizations  unless  the  assignment  or 
transfer  is  a  pro  forma  transaction 
covered  by  the  provisions  of  §  63.24.  A 
pro  forma  assignment  or  transfer  is  one 
that  does  not  involve  a  substantial 
change  in  ownership  or  control.  In  such 
a  case.  §  63.24  of  the  Commission's  rules 
provides,  in  pertinent  part,  that  "  [a]  pro 
forma  assignee  must  notify  the 
[C]ommission  no  later  than  30  days  after 
the  assignment  is  consummated."  (See 
47  CFR  63.24.  This  section  also  provides 
a  detailed  definition  of  which  kinds  of 
transactions  constitute  a  pro  forma 
transfer  or  assignment.) 

5.  Submarine  Cable  Licenses:  Carriers 
seeldng  to  own  or  operate  submarine 
cable  facilities  must  file  applications  to 
obtain  submarine  cable  landing  licenses, 
including  transfers  of  control  or 
assignments  of  such  licenses,  or 
modifications  of  such  licenses  to  add 
new  licensees.  Applications  must  be 
filed  pursuant  to  the  Submarine  Cable 
Landing  License  Act.  Executive  Order 


No.  10530.  and  §  1.767  of  the 
Commission's  Rules. 

Process  To  Update  International 
Bureau  Records 

6.  The  International  Bureau  believes  it 
is  necessary  for  carriers  to  timely  file  for 
and  receive  proper  authorizations  and 
licenses  and  to  be  otherwise  in 
compliance  with  all  applicable  rules 
and  policies.  To  that  end,  the 
International  Bureau  annoimces  a  90- 
day  period  after  which,  pursuant  to  its 
authority  under  §§  0.111  and  0.311  of 
the  Commission's  rules,  it  will  refer  to 
the  Enforcement  Biu«au  for  appropriate 
enforcement  action  any  carrier  that  is 
providing  intemationed 
telecommimications  services  or  operator 
operating  international 
teleconmiunications  facilities  without 
first  receiving  proper  authorizations 
from  the  Conunission  imder  Section  214 
of  the  Communications  Act  and 
Sections  34  through  39  of  the 
Submarine  Cable  Landing  License  Act. 
respectively.  The  Enforcement  Bureau 
will  take  into  account  voluntary 
disclosure  of  misconduct  in  determining 
an  appropriate  sanction.  The  90-day 
period  will  commence  on  May  7.  2001. 

7.  In  addition,  the 
Telecommunications  Division  of  the 
International  Bureau  also  takes  this 
opportimity  to  advise  carriers  and 
operators  that,  commencing  with  the 
date  of  publication  of  this  public  notice 
in  the  Federal  Register,  it  will  be 
extremely  reluctant  to  grant  requests  for 
nunc  pro  time  approval  of  belatedly 
filed  applications.  Such  requests  will  be 
considered  only  in  extraordinary 
circumstances.  (C/.  Biennial  Regulatory 
Review — Amendment  of  Parts  0, 1, 13, 
22,  24,  26,  27,  80,  87,  90,  95,  97.  and 
101  of  the  Commission's  Rules  to 
Facilitate  the  Development  and  Use  of 
the  Universal  Licensing  System  in  the 
Wireless  Telecommunications  Services, 
Memorandimi  Opinion  and  Order  on 
Reconsideration,  WT  Docket  No.  98-20. 
14  FCC  Red  11476.  11485  11 20-22 
(1999).) 

8.  For  further  information  about  the 
processing  of  applications  under  this 
program,  contact  Rebecca  Arbogast, 
Chief,  Telecommunications  Division. 
International  Bureau,  at  202^18-1460 
or  Belinda  Nixon,  Telecommunications 
Division,  International  Biueau,  at  202- 
418-1382  or  e-mail  at  bnixondfcc.gov. 

Federal  Communications  Commission. 

Rebecca  Aibogasst. 

Chief,  Telecommunications  Division, 

International  Bureau. 

[FR  Doc.  01-2947  Filed  2-2-01;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[CC  Docket  No.  92-237;  DA  01-242] 

Naxt  Maeting  of  tha  North  Amarlcan 
Numbaiing  Council 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUMMARY:  On  January  31,  2001,  the 
Commission  released  a  public  notice 
annoimcing  the  February  20  and  21, 
2001 ,  meeting  and  agenda  of  the  North 
American  Numbering  Council  (NANC). 
The  intended  efiect  of  this  action  is  to 
make  the  public  aware  of  the  NANC's 
next  meeting  and  its  agenda. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cheryl  Callahan,  Designated  Federal 
Officer  PFO)  at  (202)  418-2320  or 
cchallaha@fcc.gov.  The  address  is: 
Network  Services  Division,  Common 
Carrier  Bureau,  Federal 
Commimications  Commission.  The 
Portals,  445  12th  Sti«et,  SW.,  Suite 
6A207,  Washington,  DC  20554.  The  fax 
number  is:  (202)  418-2345.  The  TTY 
number  is:  (202)  418-0484. 
SUPPL£MENTARY  INFORMATION:  Released: 
January  31,  2001. 

The  North  American  Niunbering 
Council  (NANC)  has  scheduled  a 
meeting  to  l>e  held  Tuesday,  February 
20,  2001,  from  8:30  a.m.  imtil  5  p.m., 
and  on  Wednesday,  February  21,  from 
8:30  a.m..  imtil  12  noon.  The  meeting 
will  be  held  at  the  Federal 
Communications  Commission,  Portals 
n.  445  12th  Street,  SW.,  Room  TW- 
C305.  Washington.  DC. 
SUPPLEMENTARY  INFORMATION:  This 
meeting  is  open  to  members  of  the 
general  public.  The  FCC  will  attempt  to 
accommodate  as  many  participants  as 
possible.  The  public  may  submit  written 
statements  to  the  NANC,  which  must  be 
received  two  business  days  before  the 
meeting.  In  addition,  oral  statements  at 
the  meeting  by  parties  or  ratities  not 
represented  on  the  NANC  will  be 
permitted  to  the  extent  time  permits. 
Such  statements  will  be  limited  to  five 
minutes  in  length  by  any  one  party  or 
entity,  and  requests  to  make  an  oral 
statement  must  be  received  two 
business  days  before  the  meeting. 
Requests  to  make  an  oral  statement  or 
provide  written  comments  to  the  NANC 
should  be  sent  to  Cheryl  Callahan  at  the 
address  under  FOR  FURTHER  INFORMATION 
CONTACT,  stated  above. 

Proposed  Agenda 

1.  Approval  of  January  16-17,  2001. 
meeting  minutes. 

2.  North  American  Numbering  Plan 
Administrator  (NANPA)  Report 
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3.  Report  of  NANPA  Oversight 
Working  Group 

— ^Proposed  Process  to  Resolve  PIPs 
— Starus  of  NANPA  Requirements 

Document 
— Status  of  NANPA  Performance 

Review 

4.  Report  of  Numbering  Resource 
Optimization  (NRO)  Working  Group 
— Final  NRUF  Requirements 

— Continuing  Review  of  NANP-Exhaust 
— Monitoring  of  State  Pooling  Trials 

5.  Industry  Numbering  Committee 
Report' 

o.  Report  of  Toll  Free  Access  Codes 
IMG 

7.  Report  of  the  Local  Nimiber 
Portability  Administration  (LNPA) 
Working  Group 

Wireless  Number  Portability 
Subcommittee 

8.  Report  of  Cost  Recovery  Working 
Group 

Status  of  NBANC  B&C  Technical 
Requirements 

9.  Report  from  NBANC 

10.  Reseller  CIC  IMG  status  report 

11.  Oversight  of  LLCs  NPAC 

12.  Meeting  Procedures  IMG 

13.  Action  Items 

14.  Steering  Group  Meeting 
—Table  of  NANC  Projects 

— Change  September  18-19  Meeting  to 
September  11-12 

15.  The  Big  Picture  Discussion 

16.  Public  Participation  (5  minutes 
each,  if  any) 

17.  Other  Business 

Federal  Communications  Commission. 

Diane  GrifiBn  Harmoii, 

Deputy  Chief,  Network  Services  Division, 

Common  Carrier  Bureau. 

fFR  Doc.  01-2948  Filed  2-2-01;  8:45  am] 

oauNG  CODE  cna-oi-p 


FEDERAL  RESERVE  SYSTEM 

Sunshine  Act  Meeting 

AGBiCY  HOUNNG  THE  MEETVIG:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TME  AND  DATE:  2:00  p.m.,  Thursday, 

February  8.  2001. 

PLACE:  Maniner  S.  Eccles  Federal 

Reserve  Board  Building,  20th  and  C 

Streets.  NW.,  Washington.  DC  20551. 

STATUS:  Qosed 

MATTERS  TO  BE  CONSBCRED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  from  a 
previously  annoimced  meeting. 
CONTACT  PERSON  FOR  MORE  eVORMATKM: 
Lynn  S.  Fox,  Assistant  to  the  Board; 
202-452-3204. 


SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an 
electronic  announcement  that  not  only 
lists  applications,  but  also  indicates 
procediural  and  other  information  about 
the  meeting. 

Dated:  February  1.  2001. 
Kobert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

[FR  Doc  01-3052  Filed  2-1-01;  11:40  am] 
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OEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Hnancing  Administration 

[HCFA-3061-N] 

Medlcafe  Program;  Meetings  of  the 
Medical  Devicee  and  Prosttwtics  Panel 
and  the  Executive  Committee  of  ttw 
Medteaie  Coverage  Advisory 
Commltlee;  February  21  and  22. 2001 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Notice  of  meetings. 

SUMMARY:  This  notice  announces  public 
meetings  of  the  Medical  Devices  and 
Prosthetics  Panel  (the  Panel)  and  the 
Executive  Committee  (EC)  of  the 
Medicare  Coverage  Advisory  Committee 
(MCAC).  The  Panel  and  the  EC  will 
provide  advice  and  recommendations  to 
HCFA  about  clinical  issues. 

On  Wednesday.  February  21,  2001, 
the  Panel  will  hear  and  discuss 
presentations  from  interested  persons 
regarding  ambulatory  blood  pressure 
monitoring  for  the  diagnosis  and 
treatment  of  hypertension.  On 
Thursday,  February  22,  2001,  the 
meeting  of  the  EC  will  be  to  discuss 
comments  received  on  the  March  1, 
2000,  interim  recommendations  for 
evaluating  effectiveness  of  the  MCAC 
process.  It  will  also  ratify  or  comment 
on  the  recommendations  of  the  Medical 
and  Surgical  Procedures  Panel  meeting 
that  took  place  on  October  17  and  18, 
2000  regarding  both  electrostimulation 
for  the  treatment  of  chronic  wounds  and 
sacral  nerve  stimulation  for  the 
treatment  of  incontinence. 

Notice  of  these  meetings  is  given 
under  the  Federal  Advisory  Committee 
Act  (5  U.S.C.  App.  2,  section  10(a)(1) 
and  (a)(2)). 

DATES:  The  Meetings:  The  meetings  will 
be  held  on  Wednesday,  February  21, 


and  Thursday,  February  22,  2001, 
respectively,  6x)m  8  a.m.  until  4  p.m., 
E.S.T. 

Deadline  for  Presentation  Notification 
and  Comments:  February  14,  2001.  5 
p.m..  E.S.T. 

Special  Accommodations:  Persons 
attending  the  meetings  who  are  hearing- 
or  visually-impaired,  and/or  have  a 
condition  that  requires  special 
assistance/accommodations,  are  asked 
to  notify  the  respective  Executive 
Secretaries  by  February  14,  2001. 

ADDRESSES:  The  Meetings:  The  meetings 
will  be  held  at  the  Baltimore 
Convention  Center,  Rooms  327  and  328 
(for  both  days).  One  West  Pratt  Street, 
Baltimore,  MD  21201. 

Presentations  and  Comments:  Submit 
formal  presentations  and  written 
comments  for  the  Panel's  discussion  on 
ambulatory  blood  pressure  monitoring^ 
for  the  diagnosis  and  treatment  of 
hypertension  to  Patricia  M.  Brocato- 
Simons,  Executive  Secretary,  Office  of 
Clinical  Standards  and  Quality,  Health 
Care  Financing  Administration,  7500 
Security  Boulevard,  Mail  Stop  S3-02- 
01,  Baltimore,  MD  21244-1850. 

Submit  formal  presentations  and 
written  comments  for  the  EC's 
discussions  on  interim 
recommendations  for  evaluating 
effectiveness  of  the  MCAC  process,  or 
on  electrostimulation  for  the  treatment 
of  chronic  wounds  and  sacral  nerve 
stimulation  for  the  treatment  of 
incontinence  to  Constance  A.  Conrad, 
Executive  Secretary,  Office  of  Clinical 
Standards  and  Quality,  Health  Care 
Financing  Administration,  7500 
Security  Boulevard,  Mail  Stop  S3-02- 
01,  Baltimore,  MD  21244-1850. 

Website:  You  may  access  up-to-date 
information  on  this  meeting  at 
www.hc&.gov/qiiality/8b.htm. 

Hotline:  You  may  access  up-to-date 
information  on  this  meeting  on  the 
HCFA  Advisory  Committee  Information 
Hotline,  1-877-449-5659  (toll  free)  or 
in  the  Baltimore  area  (410)  786-9379. 

FOR  FURTHER  MFORMATION  CONTACT: 
Patricia  M.  Brocato-Simons,  Executive 
Secretary  ha  the  Panel,  at  410-786- 
0261,  or  Constance  A.  Conrad, 
Executive  Secretary  for  the  EC,  at  410- 
786-4631. 

SUPPLEMENTARY  MFORMATION:  On  August 
13, 1999,  we  published  a  notice  (64  FR 
44231)  to  describe  the  Medicare 
Coverage  Advisory  Committee  (MCAC). 
which  provides  advice  and 
recommendations  to  us  about  clinical 
issues.  This  notice  aimounces  the 
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following  public  meetings  of  the  . 
Medical  Devices  and  Prosthetics  Panel 
(the  Panel)  and  the  Executive 
Committee  (EC)  of  the  MCAC: 

The  Medical  Devices  and  Prosthetics 
Panel  and  Invited  Guests 

Harold  Sox,  Jr.,  M.D.;  Ronald  Davis, 
M.D.;  Willarda  Edwards,  M.D.;  John 
Hinton,  D.O.,  M.P.H.;  Anne  Roberts, 
M.D.;  Karl  Matuszewski,  M.S..  PharmD; 
Thomas  Strax,  M.D.;  Wade  Aubry,  M.D.; 
Rory  Cooper,  Ph.D.;  and  Eileen  Helzner, 
M.D.  In  addition,  two  invitees  will 
attend  the  Panel  meeting  and  lend  their 
respective  expertise  to  the  deliberations: 
Kenneth  Brin,  M.D.,  M.P.H,  a  current 
member  of  the  Medical  and  Surgical 
Procedures  Panel,  with  a  specialty  in 
the  field  of  cardiology,  will  serve  as  a 
temporary,  voting  member  of  the  Panel; 
and  Parker  Staples,  M.D.,  the  Carrier 
Medical  Director  for  the  State  of  Rhode 
Island,  will  serve  as  a  temporary,  non- 
voting guest  of  the  Panel. 

Topic  of  the  Meeting 

On  Wednesday,  February  21,  2001, 
the  Panel  will  hear  and  discuss 
presentations  from  interested  persons 
regarding  ambulatory  blood  pressure 
monitoring  for  the  diagnosis  and 
treatment  of  hypertension. 

The  EC  Members: 

Alan  M.  Garber,  M.D.;  Michael  D. 
Maves.  M.D.;  Daisy  Alford-Smith,  M.D.; 
Joe  Johnson,  D.C.;  Harold  Sox,  M.D.; 
Ronald  Davis,  M.D.;  Frank 
Papatheofanis,  M.D.,  Ph.D.;  John 
Fergiison,  M.D.;  Robert  Murray,  J.D., 
Ph.D.;  Thomas  Holohan,  M.D..  M.B.A.; 
Leslie  Francis,  Ph.D.,  J.D.;  Robert  Brook, 
M.D.,  Linda  Bergthold;  and  Randal 
Richner,  M.P.H. 

Topic  of  the  Meeting 

On  Thitfsday,  February  22,  2001,  the 
EC  will  hear  and  discuss  presentations 
from  interested  persons  regarding 
comments  received  on  interim 
recommendations  for  evaluating 
effectiveness  of  the  MCAC  process.  The 
guidelines  were  developed  on  March  1 , 
2000,  for  the  piupose  of  providing 
guidance  to  the  specialty  panels.  It  will 
also  ratify  or  comment  on 
recommendations  regarding 
electrostimulation  for  the  treatment  of 
chronic  wounds  and  sacral  nerve 
stimulation,  discussed  by  the  Medical 
and  Siu^cal  Procedures  Panel  on 
October  17  and  18,  2000. 

Procedure  and  Agenda 

The  meetings  are  open  to  the  public. 
Oral  presentations  wUl  be  heard  from 
the  public  for  approximately  2.5  hours 
each  meeting  day.  However,  the  number 


and  duration  of  each  oral  presentation 
may  be  limited  in  recognition  of  the 
time  available.  If  you  wish  to  make 
formal  presentations,  you  must  notify 
the  respective  Executive  Secretaries 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section  of  this  notice,  and 
submit  the  following  by  the  Deadline  for 
Presentations  and  Conmients  date  listed 
in  the  DATES  section  of  this  notice:  a 
brief  statement  of  the  general  nature  of 
the  evidence  or  arguments  you  wish  to 
present,  the  names  and  addresses  of 
proposed  participants,  and  an  estimate 
of  the  time  required  to  make  the 
presentation.  A  written  copy  of  your 
presentation  will  be  provided  to  each 
Panel  or  EC  member  prior  to  offering 
your  public  comments.  We  will  request 
that  you  declare  at  the  meetings  whether 
or  not  you  have  any  financial 
involvement  with  manufactiirers  of  any 
items  or  services  being  discussed  (or 
with  their  respective  competitors). 

After  HCFA  presentations,  the  public 
will  be  asked  to  make  its  presentations 
to  the  Panel  (February  21)  or  tiie  EC 
(February  22).  After  public 
presentations,  the  Panel  or  the  EC  will 
deliberate  opeidy  on  the  topic. 
Interested  persons  may  observe  the 
deliberations,  but  the  Panel  or  the  EC 
will  not  hear  further  comments  during 
this  time  except  at  the  request  of  the 
chairpersons.  Each  day,  there  will  be 
approximately  a  30-minute  open  public 
session  for  any  attendee  to  address 
issues  specific  to  the  topic.  At  the 
conclusion  of  each  day,  the  respective 
members  will  vote,  and  the  Panel  or  the 
EC  will  make  its  recommendations. 

Authority:  5  U.S.C.  App.  2,  section  10(a)(1) 
and  (a)(2). 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.774,  Medicare — 
Supplementary  Medical  Insurance  Program) 

Dated:  January  26,  2001. 
Jeffrey  L.  Kang, 

Director,  Office  of  Clinical  Standards  and 
Quality,  Health  Care,  Financing 
Administration 

[FR  Doc.  01-2941  Filed  2-2-01;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

SulMtance  Abuse  and  Mental  Healtti 
Services  Administration 

Current  List  of  Laboratories  Which 
Meet  Minimum  Standards  To  Engage  in 
Urine  Drug  Testing  for  Federal 
Agenciee 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS. 


ACTION:  Notice. 


SUMMARY:  The  Department  of  Health  and 
Human  Services  notifies  Federal 
agencies  of  the  laboratories  ciurently 
certified  to  meet  standards  of  Subpart  C 
of  Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs  (59 
FR  29916.  29925).  A  similar  notice 
listing  all  ciurenUy  certified  laboratories 
will  be  published  during  the  first  week 
of  each  month,  and  updated  to  include 
laboratories  which  subsequently  apply 
for  and  complete  the  certification 
process.  If  any  listed  laboratory's 
certification  is  totally  suspended  or 
revoked,  the  laboratory  will  be  omitted 
bom  updated  lists  until  such  time  as  it 
is  restored  to  full  certification  imder  the 
Guidelines. 

If  any  laboratory  has  withdrawn  from 
the  National  Laboratory  Certification 
Program  during  the  past  month,  it  will 
be  listed  at  the  end,  and  will  be  omitied 
from  the  monthly  listing  thereafter. 

This  Notice  is  also  available  on  the 
internet  at  the  following  website:  http:/ 
/www.health.org/workplace 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Giselle  Hersh  or  Dr.  Walter  Vogl, 
Division  of  Workplace  Programs,  5600    ■ 
Fishers  Lane,  Rockwall  2  Building, 
Room  815,  Rockville,  Maryland  20857; 
Tel.:  (301)  443-6014,  Fax:  (301)  443- 
3031. 

Special  Note:  Please  use  the  above  address 
for  all  surface  mail  and  correspondence.  For 
all  overnight  mail  service  use  the  following 
address:  Division  of  Workplace  Programs, 
5515  Security  Lane,  Room  815,  Rockville, 
Maryland  20852. 

SUPPLEMENTARY  INFORMATION: 

Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  were  developed 
in  accordance  with  Executive  Order 
12564  and  section  503  of  Pub.  L.  100- 
71.  Subpart  C  of  the  Guidelines, 
"Certification  of  Laboratories  Engaged 
in  Urine  Drug  Testing  for  Federal 
Agencies,"  sets  strict  standards  which 
laboratories  must  meet  in  order  to 
conduct  urine  drug  testing  for  Federal 
agencies.  To  become  certified  an 
applicant  laboratory  must  undergo  three 
rounds  of  performance  testing  plus  an 
on-site  inspection.  To  maintain  that 
certification  a  laboratory  must 
participate  in  a  quarterly  performance 
testing  program  plus  periodic,  on-site 
inspections. 

Laboratories  which  claim  to  be  in  the 
applicant  stage  of  certification  are  not  to 
be  considered  as  meeting  the  minimum 
requirements  expressed  in  the  HHS 
Guidelines.  A  laboratory  must  have  its 
letter  of  certification  from  SAMHSA. 
HHS  (formeriy:  HHS/NIDA)  which 
attests  that  it  has  met  minimum 
standards. 
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In  accordance  with  Subpart  C  of  the 
Guidelines,  the  following  laboratories 
meet  the  minimuin  standards  set  forth 
in  the  Guidelines: 

ACL  Laboratories,  8901  W.  Lincoln  Ave., 
West  Allis,  WI  53227,  414-328-7840/800- 
877-7016  (Formerly:  Bayshore  Clinical 
Laboratory) 

Advanced  Toxicology  Network,  3560  Air 
Center  Cove,  Suite  101,  Memphis,  TN 
38118,  901-794-5770/888-290-1150 

Aegis  Analytical  Laboratories.  Inc.,  345  Hill 
Ave.,  Nashville.  TN  37210,  615-255-2400 

Alabama  Reference  Laboratories,  Inc.,  543 
South  Hull  St.,  Montgomery,  AL  36103, 
800-541-4931/334-263-5745 

Alliance  Laboratory  Services,  3200  Burnet 
Ave..  Cincinnati,  OH  45229,  513-585-9000 
(Formerly:  Jewish  Hospital  of  Cincinnati, 
Inc.] 

American  Medical  Laboratories,  Inc.,  14225 
Newbrook  Dr.,  Chantilly,  VA  20151,  703- 
802-6900 

Associated  Pathologists  Laboratories,  Inc., 
4230  South  Bumham  Ave.,  Suite  250,  Las 
Vegas,  NV  89119-5412,  702-733-7866  / 
800-433-2750 

Baptist  Medical  Center — Toxicology 
Laboratory.  9601 1-630,  Exit  7,  Little  Rock, 
AR  72205-7299,  501-202-2783  (Formerly: 
Forensic  Toxicology  Laboratory  Baptist 
Medical  Center) 

Clinical  Laboratory  Partners,  LLC,  129  East 
Cedar  St.,  Newington,  CT  06111,  860-696- 
8115  (Formerly:  Hartford  Hospital 
Toxicology  Laboratory) 

Clinical  Reference  Lab,  8433  Quivira  Rd., 
Lenexa,  KS  66215-2802,  800-445-6917 

Cox  Health  Systems,  Department  of 
Toxicology,  1423  North  Jefferson  Ave., 
Springfield,  MO  65802,  800-876-3652/ 
417-269-3093  (Formerly:  Cox  Medical 
Centers) 

Dept.  of  the  Navy,  Navy  Drug  Screening 
Laboratory,  Great  Lakes,  IL,  Building  38-H, 
P.O.  Box  88-6819,  Great  Lakes,  IL  60088- 
6819,  847-688-2045/847-688-4171 

Diagnostic  Services  Inc.,  dba  DSI,  12700 
Westlinks  Drive.  Fort  My«s,  FL  33913, 
941-561-8200/800-735-5416 

Doctors  Laboratory,  Inc.,  P.O.  Box  2658,  2906 
Julia  Dr.,  Valdosta,  GA  31602,  912-244- 
4468 

DrugProof,  Division  of  Dynacare/Laboratory 
of  Pathology,  LLC,  1229  Madison  St.,  Suite 
500,  Nordstrom  Medical  Tower,  Seattle, 
WA  98104,  206-386-2672/800-898-0180 
(Formerly:  Laboratory  of  Pathology  of 
Seattle,  Inc.,  DrugProof,  Division  of 
Laboratory  of  Pa&ology  of  Seattle,  Inc.) 

DrugScan,  Inc.,  P.O.  Box  2969. 1119  Meams 
Rd.,  Warminster,  PA  18974,  215-674-9310 

Dynacare  Kasper  Medical  Laboratories,* 
14940-123  Ave.,  Edmonton,  Allwrta, 
Canada  T5V  1B4,  780-451-3702/800-661- 
9876 

ElSohly  Lalwratories,  Inc.,  5  Industrial  Park 
Dr.,  Oxford,  MS  38655,  662-236-2609 

Express  Analytical  Labs,  1301  18th  Ave  NW. 
Suite  110,  Austin.  MN  55912,  507-437- 
7322 

Gamma-Dynacare  Medical  Laboratories,*  A 
Division  of  the  Gamma-Dynacare 
Laboratory  Partnership,  245  Pall  Mall  St., 
London,  ONT,  Canada  N6A  1P4.  519-679- 
1630 


General  Medical  Laboratories,  36  South 
Brooks  St.,  Madison,  Wl  53715,  608-267- 
6267 
Integrated  Regional  Laboratories,  5361  NW 
33rd  Avenue,  Fort  Lauderdale,  FL  33309, 
954-777-0018,  800-522-0232  (Formerly: 
Cedars  Medical  Center,  Department  of 
Pathology) 

Kroll  Laboratory  Specialists,  Inc.,  1111 
Newton  St.,  Gretna,  LA  70053,  504-361- 
8989/800-433-3823  (Formerly:  Laboratory 
Specialists,  Inc.) 

LabOne,  Inc.,  10101  Renner  Blvd.,  Lenexa, 
KS  66219,  913-88^-3927/800-728-4064 
(Formerly:  Center  for  Laboratory  Services, 
a  Division  of  LabOne.  Inc.) 

Laboratory  Corporation  of  America  Holdings, 
7207  N.  Gessner  Road  Houston,  TX  77040, 
71 3-856-6288/800-800-2387 

Laboratory  Corporation  of  America  Holdings, 
1904  Alexander  Drive,  Research  Triangle 
Park,  NC  27709,  919-572-6900/800-633- 
3984  (Formerly:  LabCorp  Occupational 
Testing  Services,  Inc.,  CompuChem 
Laboratories,  Inc.;  CompuChem 
Laboratories,  Inc.,  A  Subsidiary  of  Roche 
Biomedical  Laboratory;  Roche 
CompuChem  Laboratories,  Inc.,  A  Member 
of  the  Roche  Group) 

Laboratory  Corporation  of  America  Holdings, 
4022  Willow  Lake  Blvd.,  Memphis,  TN 
38118,  866-827-8042/800-233-6339, 
(Formerly:  LabCorp  Occupational  Testing 
Services,  Inc..  MedExpress/National 
Laboratory  Center) 

Laboratory  Corporation  of  America  Holdings, 
69  First  Ave.,  Raritan,  NJ  08869.  908-526- 
2400/800-437-4986  (Formeriy:  Roche 
Biomedical  Laboratories,  Inc.) 

Marshfield  Laboratories,  Forensic  Toxicology 
Laboratory,  1000  North  Oak  Ave., 
Maishfield,  WI  54449,  715-389-3734/800- 
331-3734 

MAXXAM  Analytics  Inc.*  5540  McAdam 
Rd.,  Mississauga,  ON,  Canada  L4Z  IPI, 
905-890-2555  (Formerly:  NOVAMANN 
(Ontario)  Inc.) 

Medical  College  Hospitals  Toxicology 
Laboratory,  Department  of  Pathology,  3000 
Arlington  Ave.,  Toledo,  OH  43699,  419- 
383-5213 

MedTox  Laboratories.  Inc.,  402  W.  County 
Rd.  D,  St.  Paul,  MN  55112,  651-636-7466/ 
800-832-3244 

MetroLab-Legacy  Laboratory  Services,  1225 
NE  2nd  Ave.,  Portland,  OR  97232,  503- 
413-5295/800-950-5295 

Minneapolis  Veterans  Affairs  Medical  Center, 
Forensic  Toxicology  Laboratory.  1  Veterans 
Drive.  Minneapolis,  Minnesota  55417, 
612-725-2088 

National  Toxicology  Laboratories,  Inc.,  1100 
California  Ave..  Bakersfield,  CA  93304, 
661-322-4250/800-350-3515 

Northwest  Drug  Testing,  a  division  of  NWT 
Inc.,  1141  E.  3900  South,  Salt  Lake  City, 
UT  84124,  801-293-2300/800-322-3361 
(Formeriy:  NWT  Drug  Testing,  NorthWest 
Toxicology,  Inc.) 

One  Source  Toxicology  Laboratory,  Inc.,  1705 
Center  Street,  Deer  Park,  TX  77536,  713- 
920-2559  (Formerly:  University  of  Texas 
Medical  Branch,  Clinical  Chemistry 
Division;  UTMB  Pathology-Toxicology 
Laboratory] 


Oregon  Medical  Laboratories,  P.O.  Box  972, 
722  East  11th  Ave.,  Eugene,  OR  97440- 
0972,  541-687-2134 

Pacific  Toxicology  Laboratories,  6160  Variel 
Ave.,  Woodland  Hills,  CA  91367,  818-598- 
3110/800-328-6942  (Formerly:  Centinela 
Hospital  Airport  Toxicology  Laboratory 

Pathology  Associates  Medical  Laboratories, 
11604  E.  Indiana  Ave.,  Spokane,  WA 
99206,  509-926-2400/800-541-7891 

PharmChem  Laboratories.  Inc.,  1505-A 
O'Brien  Dr.,  Menlo  Park.  CA  94025,  650- 
32a-6200/800-446-51 77 

PharmChem  Laboratories,  Inc.,  Texas 
Division,  7606  Pebble  Dr.,  Fort  Worth,  TX 
76118,  817-215-8800  (Formeriy:  Harris 
Medical  Laboratory) 

Physicians  Reference  Latraratory,  7800  West 
110th  St,  Overland  Park,  KS  66210,  913- 
339-0372/800-821-3627 

Poisonlab,  Inc.,  7272  Qairemont  Mesa  Blvd., 
San  Diego,  CA  92111,  858-279-2600/800- 
882-7272 

Quest  Diagnostics  Incorporated,  3175 
Presidential  Dr.,  Atlanta,  GA  30340,  770- 
452-1590  (Formerly:  SmithKline  Beecham 
Clinical  Laboratories,  SmithKhne  Bio- 
Science  Laboratories) 

Quest  Diagnostics  Incorporated,  4444 
Giddings  Road.  Auburn  Hills,  MI  48326, 
248-373-9120/800-444-0106  (Formerly: 
HealthCare/Preferred  Laboratories, 
HealthCare/MetPath.  CORNING  Clinical 
Laboratories) 

Quest  Diagnostics  Incorporated,  8000 
Sovereign  Row,  Dallas.  TX  75247,  214- 
638-1301  (Formerly:  SmithKline  Beecham 
Clinical  Laboratories,  SmithKline  Bio- 
Science  Laboratories) 

Quest  Diagnostics  Incorporated,  4770  Regent 
Blvd.,  Irving,  TX  75063,  972-916-3376/ 
800-526-0947  (Formerly:  Damon  CUnical 
Laboratories,  Damon/MetPath,  CORNING 
Clinical  Laboratories) 

Quest  Diagnostics  Incorporated,  801  East 
Dixie  Ave.,  Suite  105A,  Leesburg,  FL 
34748,  352-787-9006x4343  (Formeriy: 
SmithKline  Beecham  Clinical  Laboratories, 
Doctors  &  Physicians  Laboratory) 

Quest  Diagnostics  Incorporated,  400  Egypt 
Rd.,  Norristown,  PA  19403,  610-631-4600/ 
800-877-7484  (Formerly:  SmithKline 
Beecham  Clinical  Laboratories,  SmithKline 
Bio-Science  Laboratories) 

Quest  Diagnostics  Incorporated,  506  E.  State 
Pkwy.,  Schaumburg,  IL  60173,  800-669- 
6995/847-885-2010  (Formerly:  SmithKline 
Beecham  Clinical  Laboratories, 
International  Toxicology  Laboratories] 

Quest  Diagnostics  Incorporated,  7470 
Mission  Valley  Rd,  San  Diego,  CA  92108- 
4406,  619-686-3200/800-446-4728 
(Formerly:  Nichols  Institute,  Nichols 
Institute  Substance  Abuse  Testing  (NISAT), 
CORNING  Nichols  histitute,  CORNING 
Clinical  Laboratories) 

Quest  Diagnostics  Incorporated,  One 
Malcolm  Ave.,  Teterboro,  NJ  07608,  201- 
393-5590  (Formerly:  MetPath,  Inc., 
CORNING  MetPath  Clinical  Uboratories, 
CORNING  Clinical  Uboratory) 

Quest  Diagnostics  Incorporated,  7600  Tyrone 
Ave.,  Van  Nuys,  CA  91405,  818-989-2520/ 
800-877-2520  (Formerly:  SmithKline 
Beecham  Clinical  Laboratories] 
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i  an  Diego  Reference  Laboratory.  6122  Nancy 

Ridge  Dr.,  San  Diego,  CA  92121,  800-677- 

7995/858-677-7970 
Scientific  Testing  Laboratories,  Inc.,  463 

Southlake  Blvd.,  Richmond,  VA  23236, 

804-378-9130 
$.E.D.  Medical  Laboratories,  5601  Office 

Blvd.,  Albuquerque,  NM  87109.  505-727- 

6300/800-999-5227 
$outh  Bend  Medical  Foundation,  Inc.,  530  N. 

Lafeyette  Blvd.,  South  Bend,  IN  46601, 

219-234-4176 
$outhwest  Laboratories.  2727  W.  Baseline 

Rd.,  Tempe,  AZ  85283,  602-438-8507/ 

800-279-0027 
^parrow  Health  System,  Toxicology  Testing 

Center,  St.  Lawrence  Campus.  1210  W. 

Saginaw,  Lansing,  MI  48915,  517-377- 

0520  (Formerly:  St.  Lawrence  Hospital  & 

Healthcare  System) 
^t  Anthony  Hospital  Toxicology  Laboratory, 

1000  N.  Lee  St.,  Oklahoma  City,  OK  73101, 

405-272-7052 
'oxicology  &  Drug  Monitoring  Laboratory. 

University  of  Missouri  Hospital  &  Clinics. 

2703  Clark  Lane.  Suite  B.  Lower  Level, 

Columbia,  MO  65202,  573-882-1273 
'  'oxicology  Testing  Service,  Inc.,  5426  N.W. 

79th  Ave..  Miami,  FL  33166,  305-593- 

2260 
tJNILAB,  18408  Oxnard  St.,  Tarzana,  CA 

91356,  818-996-7300/800-339-4299 

(Formerly:  MetWest-BPL  Toxicology 

Laboratory) 
1  Jniversal  Toxicology  Laboratories,  LLC,  9930 

W.  Highway  80,  Midland.  TX  79706,  915- 

561-8851/888-953-8851 

The  following  laboratory  has  voluntarily 
withdrawn  from  the  NLCP,  effective 
December  29,  2000:  Scott  &  White  Drug 
Testing  Laboratory,  600  S.  25th  St..  Temple, 
TX  76504,  254-771-8379/800-749-3788. 

*The  Standards  Council  of  Canada  (SCC) 
voted  to  end  its  Laboratory  Accreditation 
Program  for  Substance  Abuse  (LAPSA) 
efi^ective  May  12, 1998.  Laboratories  certified 
through  that  program  were  accredited  to 
conduct  forensic  urine  drug  testing  as 
required  by  U.S.  Department  of 
Transportation  (DOT)  regulations.  As  of  that 
date,  the  certification  of  those  accredited 
Canadian  laboratories  will  continue  under 
DOT  authority.  The  responsibiUty  for 
conducting  quarterly  performance  testing 
plus  periodic  on-site  inspections  of  those 
LAPSA-accredited  laboratories  was 
transferred  to  the  U.S.  DHHS,  with  the 
DHHS'  National  Laboratory  Certification 
Program  (NLCP)  contractor  continuing  to 
have  an  active  role  in  the  performance  testing 
and  laboratory  inspection  processes.  Other 
Canadian  laboratories  wishing  to  be 
considered  for  the  NLCP  may  apply  directly 
to  the  NLCP  contractor  just  as  U.S. 
laboratories  do. 

Upon  finding  a  Canadian  laboratory  to  be 
qualified,  the  DHHS  will  recommend  that 
DOT  certify  the  laboratory  (Federal  Register, 
16  July  1996]  as  meeting  the  minimum 
standards  of  the  "Mandiatory  Guidelines  for 
Workplace  Drug  Testing"  (59  Federal 
Register,  9  June  1994.  Pages  29908-29931). 
After  receiving  the  DOT  certification,  the 
laboratory  will  be  included  in  the  monthly 
list  of  DHHS  certified  laboratories  and 


participate  in  the  NLCP  certification 
maintenance  program. 

Richard  Kopanda, 

Executive  Officer,  Substance  Abuse  and 
Mental  Health  Services  Administration. 
[FR  Doc.  01-2935  Filed  2-2-01;  8:45  am] 

BtLLMQ  CODE  4160-20-0 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

(CO-130-01-5320-ES-241A;  COC-36803, 
COC-63662) 

Realty  Action;  Recreation  and  Public 
Purposes  (R&PP)  Act  Classification 
and  Federal  Land  Policy  and 
Management  Act  Mineral  Conveyance; 
Colorado 

agency:  Bureau  of  L,and  Management, 

Ulterior. 

action:  Notice. 

SUMMARY:  In  response  to  an  application 
from  Eagle  County,  Colorado,  the 
following  public  lands  have  been 
examined  and  foimd  suitable  for 
classification  for  conveyance  to  Eagle 
County,  under  the  provisions  of  the 
Recreation  and  Public  Purposes  Act,  as 
amended  (43  U.S.C.  869  et  seq.).  The 
lands  currently  leased  to  Eagle  County 
for  landfill  purposes  (R&PP  lease  COC- 
36803)  would  continue  to  be  used  for 
landfill  purposes.  Additional  adjacent 
land  would  also  be  used  for  landfill 
purposes.  Eagle  County  has  also 
submitted  an  application  to  purchase 
the  mineral  estate. 

Sixth  Principal  Meridian,  Colorado 

Township  4  South.  Range  83  West 

Section  2:  EV2SWV«SWV4,  SWV4SWV«SWV4, 

SEV4SWV«,  SV2SEV4 
Section  10:  EVzNE'A,  EV2SWV4NEV4, 

E»/jSEV4SWV4,  SEV4 
Section  11:  N'/jNV2,  SWV4NWV4, 

WV2SEV4NWV4,  W'/iE»/!SEV4NWV4, 

WV2WV2SWV4,  WV2EV2W'/iSWV4, 

E'-^iNEV4NWV4SWV4, 

WV2NWV4NEV4SWV4 
Aggregating  730  acres,  more  or  less. 

The  lands  are  not  needed  for  Federal 
purposes.  Conveyance  is  consistent  with 
current  Bureau  land-use  planning  and 
would  be  in  the  public  interest.  The 
patent  or  patents,  if  issued,  will  be 
subject  to  the  following  reservations, 
teims,^  and  conditions: 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  all  applicable 
regulations  of  the  Secretary  of  the 
Interior. 

2.  The  patentee  shall  comply  with'kll 
Federal  and  State  laws  applicable  to  the 
disposal,  placement,  or  release  of 


hazardous  substances  (substance  as 
defined  in  40  CFR  part  302.) 

3.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  authority  of 
the  United  States. 

4.  Those  rights  for  electric 
transmission  line  purposes  granted  by 
rights-of-way  COC-31358  and  COC- 
36762. 

5.  Those  rights  for  telephone  line 
purposes  granted  by  rights-of-way  COG- 
35138  and  COC-50820. 

6.  Those  rights  for  road  purposes 
granted  by  rights-of-way  COC-40272 
andCOC-57551. 

7.  Eagle  County,  its  successors  or 
assigns,  shall  defend,  indemnify,  and 
save  harmless  the  United  States  and  its 
officers,  agents,  representatives,  and 
employees  (hereinafter  referred  to  in 
this  clause  as  the  United  States),  from 
all  claims,  loss,  damage,  actions,  causes 
of  action,  expense,  and  liability 
(hereinafter  referred  to  in  this  clause  as 
claims)  resulting  from,  brought  for,  or 
on  accoimt  of,  any  personal  injury, 
threat  of  personal  injury,  or  property 
damage  received  or  sustained  by  any 
person  or  persons  (including  the 
patentee's  employees)  or  property 
growing  out  of,  occurring,  or  attributable 
directly  or  indirectly,  to  the  disposal  of 
solid  waste  on,  or  the  release  of 
hazardous  substances  from:  Sixth 
Principal  Meridian,  Colorado,  Sec.2: 
EV2SWV4SWV4.  SWV4SWV4SWV4, 
SEV4SWV4,  SV<iSEV4;  Sec.  10:  EV2NEV4, 
EV2SWV4NEV4,  EV2SEV4SWV4,  SEV4: 
Sec.  11:  N»/iNV2.  SWV4NWV4, 
WV2SEV4NWV4,  WV2EV2SEV4NWV4, 
WV2WV2SWV4,  WV2EV2WV2SWV4, 
EV2NEV4NWV4SWV4. 
WV2NWV4NEV4SWV4,  regardless  of 
whether  such  claims  shall  be 
attributable  to:  (1)  the  concurrent, 
contributory,  or  partial  feiult,  feilure,  or 
negligence  of  the  United  States,  or  (2) 
the  sole  fault,  failure,  or  negligence  of 
the  United  States.  In  the  event  of 
payment,  loss,  or  expense  under  this 
agreement,  the  patentee  shall  be 
subrogated  to  the  extent  of  the  amount 
of  such  payment  to  all  rights,  powers, 
privileges,  and  remedies  of  the  United 
States  against  any  person  regarding  such 
payment,  loss,  or  expense. 

"The  following  lands  included  in  the 
proposed  sale  are  encumbered  by  an  un- 
perfected  right-of-way  application  for 
reservoir  purposes  (COC-17784),  held 
by  the  Denver  Board  of  Water 
Commissioners:  Section  2 
(SWV4SWV4SWV4,  NEV4SWV4SWV4). 
Section  10  (NWV4SEV4,  SWV4NEV4.) 

Classification  Comments:  Interested 
parties  may  submit  comments  involving 
the  suitability  of  the  land  for  a  landfill. 
Comments  on  the  classification  are 
restricted  to  whether  the  land  is 
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physically  suited  for  a  landfill,  whether 
the  use  will  maximize  the  future  use  or 
uses  of  the  land,  whether  the  use  is 
consistent  with  local  planning  and 
zoning,  or  if  the  use  is  consistent  with 
State  and  Federal  programs. 

Application  Comments:  Interested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  in  the 
application  and  plan  of  development, 
whether  the  BLM  followed  proper 
administrative  procedures  in  reaching 
the  decision,  or  any  other  factor  not 
directly  related  to  the  suitability  of  the 
land  for  a  landfill. 

Conmients  received  on  the 
classification  will  be  answered  by  the 
State  Director  with  the  right  to  further 
comment  to  the  Secretary.  Comments  on 
the  application  will  be  answered  by  the 
State  Director  with  the  right  of  appeal  to 
the  Interior  Board  of  Land  App>eals. 

Upon  publication  of  this  notice  in  the 
Federal  Regisler,  the  lands  will  be 
segregated  from  all  other  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  conveyance  imder  the 
Recreation  and  Public  Purposes  Act. 
The  segregative  effect  shall  terminate 
upon  issuance  of  a  patent,  upon  final 
rejection  of  the  application,  or  two  years 
from  the  date  of  this  notice,  whichever 
occurs  first. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  persons 
may  submit  comments  regarding  the 
proposed  classification  or  conveyance  of 
the  lands  to:  Bureau  of  Land 
Management,  Western  Slope  Center, 
2815  H  Road,  Grand  Junction,  Colorado, 
81506,  ATTN:  Alan  Kraus.  In  the 
absence  of  any  adverse  comments,  the 
classification  will  become  effective  60 
days  from  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 

For  Further  Information:  Detailed 
information  concerning  this  action  is 
available  at  the  Bureau  of  Land 
Management,  Glenwood  Springs  Field 
Office,  50629  Highway  6  and  24, 
Glenwood  Springs,  Colorado,  or  the 
Bureau  of  Land  Management,  Western 
Slope  Center/Grand  Jimction  Field 
Office,  2815  H  Road,  Grand  Jimction, 
Colorado,  or  contact  Mr.  Alan  Kraus  at 
(970)244-3078. 

Public  Meeting:  A  pubUc  open  hoiise 
will  be  held  on  February  15,  2001  from 
6:00pm  to  9:00pm,  at  the  Garden  Level 
Classroom,  Eagle  Coimty  Building,  500 
Broadway,  Eagle,  Colorado.  The  piirpose 
of  the  open  house  will  be  to  allow 
interested  persons  to  view  information 
regarding  the  proposed  sale  and  the 
proposed  landfill  expansion,  and  to 
discuss  the  proposals  with  Bureau  of 
Land  Management  and  Eagle  County 


personnel.  Persons  wishing  to  submit 
formal  comments  may  do  so  at  that 
time. 

Dated:  January  23,  2001. 
Anne  Huebner, 

Glenwood  Springs  Field  Office  Manager. 
[FR  Doc.  01-2905  Filed  2-2-01;  8:45  am] 
■UJN6  CODE  4310^IB-U 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[ES-010-1430-ET;  R.-£S-0335iq 

Nulica  of  Prapoaad  Withdrawal  and 
Opportunity  for  Public  Meeting;  Florida 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

summary:  The  United  States  Fish  and 
Wildlife  Services  proposes  to  withdraw 
1.13  acres  of  public  lands  as  an  addition 
to  the  National  Key  Deer  Refuge.  This 
notice  closes  the  lands  for  up  to  2  years 
frtim  surface  entry  and  mining  The 
lands  will  remain  open  to  mineral 
leasing. 

DATES:  Comments  and  requests  for  a 
public  meeting  must  be  received  by  May 
7,  2001. 

ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  Field 
Manager,  BLM.  411  Briarwood  Drive, 
Suite  404,  Jackson,  Mississippi  39206. 
FOR  FURTHER  WIFORMATION  CONTACT: 
Mary  Weaver,  Jackson  Field  Office,  601- 
977-5400. 

SUPPLEMENTARY  MFORMATION:  On 
January  17,  2001,  a  petition  was 
approved  allowing  die  United  States 
Fish  and  Wildlife  Service  to  file  an 
application  to  withdraw  the  following 
described  public  lands  from  settlement, 
sale,  location,  or  entry  under  the  general 
land  laws,  including  the  mining  laws, 
subject  to  valid  existing  rights: 

TaUahassee  Meridian 

T.  66  S..  R.  32  E., 

Sec.  10.  lot  6. 
T.  67  S.,  R.  27  E., 

Sec.  14.  lot  38. 

The  areas  described  aggregate  1.13  acres  in 
Monroe  County. 

The  purpose  of  the  proposed 
withdrawal  is  to  protect  die  National 
Key  Deer  Refuge. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
Jackson  Field  Office  of  the  Bureau  of 
Land  Management. 


Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  Jackson  Field 
Office  within  90  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  schedule  date  of 
the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  2300. 

For  a  period  of  2  years  fitim  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  will  be 
permitted  during  this  segregative  period 
are  leases  or  permits. 

The  temporary  segregation  of  the 
lands  in  connection  with  a  withdrawal 
application  or  proposal  shall  not  affect 
administrative  jurisdiction  over  the 
lands,  and  the  segregation  shall  not  have 
the  effect  of  authorizing  any  use  of  the 
lands  by  the  United  States  Fish  and 
Wildlife  Service. 

Bruce  Dawsoo, 

Field  Manager. 

[FR  Doc.  01-2904  Filed  2-2-01;  8:45  am] 

BILLMG  CODE  4310-6J-H 


DEPARTMENT  OF  THE  INTERIOR 

Minerale  Management  Service 

Announcement  of  Posting  of  Invitation 
for  Bids  on  Crude  Oil  From  Federal 
Leases  and  State  of  Wyoming 
Properties  In  Wyoming 

AGENCY:  Minerals  Management  Service, 
Interior. 

ACTION:  Notice  of  invitation  for  bids  on 
Federal  and  State  of  Wyoming  crude  oil 
in  the  State  of  Wyoming. 

SUMMARY:  The  Minerals  Management 
Service  (MMS),  in  cooperation  with  the 
State  of  Wyoming  (State),  will  post  on 
MMS's  Internet  Home  Page  and  make 
available  in  hard  copy  a  public 
competitive  offering  of  approximately 
5,100  barrels  per  day  (bpd)  of  crude  oil, 
to  be  taken  as  royalty-in-kind  (RIK)  from 
a  combination  of  Federal  and  State 
properties  in  Wyoming's  Bighorn  and 
Powder  River  Basins  throu^  an 
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Invitation  For  Bids  (IFB),  Number  1435- 
02-01-RP-40342. 
DATES:  The  IFB  will  be  posted  on 
MMS's  Internet  Home  Page  on  or  about 
January  30,  2001.  Bids  will  be  due  for 
both  MMS  and  the  State  at  the  posted 
receipt  location  on  or  about  February 
15,  2001.  MMS  and  the  State  will  notify 
successful  bidders  on  or  about  February 
20,  2001.  The  Federal  Government  and 
the  State  will  begin  actual  taking  of 
awarded  royalty  oil  volumes  for 
delivery  to  successful  bidders  for  a  6- 
month  period  beginning  April  1,  2001. 
ADDRESSES:  The  IFB  will  be  posted  on 
MMS's  Home  page  at  http:// 
www.mrm.nims.gov  under  the 
navigation  button  "Royalty  In  Kind". 
The  IFB  may  also  be  obtained  by 
contacting  Mr.  Todd  Leneau  at  the 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section  below.  Bids  should  be 
submitted  to  the  address  provided  in  the 
IFB. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  concerning  the 
IFB  document,  terms,  and  process  for 
Federal  leases,  contact  Mr.  Todd 
Leneau,  Minerals  Management  Service, 
MS  2730,  P.O.  Box  25165,  Denver,  CO 
80225-0165;  telephone  number  (303) 
275-7385;  fax  (303)  275-7303;  e-mail 
Todd.Leneau@toms.gov.  For  additional 
information  concerning  the  IFB 
document,  terms,  and  process  for  State 
of  Wyoming  properties,  contact  Mr. 
Harold  Kemp,  Office  of  State  Lands  and 
Investments,  Herschler  Building,  3rd 
Floor  West,  122  West  25th  Street, 
Cheyenne,  WY  82002-0600;  telephone 
number  (307)  777-6643;  fax:  (307)  777- 
5400;  Email:  hkemp@missc.state.wy.us. 
SUPPI.EMENTARY  INFORMATION:  The 
offering  in  this  IFB  continues  the 
ongoing  RIK  program  in  Wyoming.  The 
State  and  MMS  believe  that  taking  oil 
royalties  as  a  share  of  production,  or 
RnC,  from  the  properties  offered  in  the 
IFB  is  a  viable  alternative  to  the 
agencies'  usual  practice  of  collecting  oil 
royalties  as  a  share  of  the  value  received 
by  the  lessee  for  sale  of  the  production. 
Both  agencies  will  continue  to  monitor 
the  effectiveness  of  the  RIK  approach  to 
taking  crude  oil  royalties  in  Wyoming. 
1 1  Inuie  current  sale  under  IFB  No. 
1435-O2-0O-RP-40329,  the  number  of 
properties  offered  was  a  three-fold 
increase  over  properties  offered  in  the 
prior  sale.  The  new  sale  involves 
approximately  5,100  bpd  of  crude  oil 
jGrom  60  Federal  and  State  properties 


located  in  Wyoming's  Bighorn  and 
Powder  River  Basins.  The  60  properties 
in  the  new  sale  represent  approximately 
20  percent  of  the  properties  in  the 
ciurent  sale.  However,  the  volume 
represents  approximately  90  percent  of 
the  crude  oil  currenUy  being  delivered 
to  purchasers  imder  the  current  sale  for 
production  months  October  2000 
through  March  2001.  The  production  is 
pipeline-connected. 

The  properties  will  be  identified  in  - 
the  IFB  by  specific  pipeline  subgroups 
of  Wyoming  sweet  crude  oil,  Wyoming 
general  sour  crude  oil,  or  Wyoming 
asphaltic  sour  crude  oil.  Purchasers 
must  bid  on  a  property  basis.  Bids  will 
be- due  as  specified  in  the  IFB  on  or 
about  February  15,  2001,  and  successful 
bidders  will  be  notified  on  or  about 
February  20,  2001.  Successful  bidders 
will  be  required  to  obtain  Letters  of 
Credit,  unless  they  can  self  certify  to  the 
requirements  in  the  IFB.  Details  will  be 
available  in  the  IFB. 

The  following  are  some  of  the 
additional  details  regarding  the  offerings 
that  will  be  posted  in  the  IFB  on  or 
about  January  30,  2001: 

•  List  of  specific  properties; 

•  For  each  property — tract 
allocations,  royalty  rate(s),  estimated 
average  daily  royalty  voliune,  quality, 
current  transporter,  and  operator; 

•  Bid  basis; 

•  Reporting  requirements; 

•  Terms  and  conditions;  and 

•  Contract  format. 

The  internet  p>osting  and  availability 
of  the  IFB  in  haird  copy  are  being 
announced  in  oil  and  gas  trade  journals 
as  well  as  in  this  Federal  Register 
notice. 

Dated:  January  26,  2001. 
Lucy  Querques  Denett, 

Associate  Director  for  Minerals  Revenue 

Management. 

[FR  Doc.  01-2978  Filed  2-2-01;  8:45  am] 

BRXINQ  COOC  4310-«M-W 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Servica 
RIN1010-AB57 

M^or  Portion  Prices  and  Due  Dates  for 
Additional  Royalty  Paymsnts  on  Indian 
Gas  Production  in  Dasignatod  Areas 
Not  Assodaled  WHh  an  Index  Zone 

agency:  Minerals  Management  Service 
(MMS),  Interior. 


ACTION:  Notice  of  major  portion  prices. 

SUMMARY:  Final  regulations  for  valuing 
gas  produced  from  Indian  leases, 
published  on  August  10,  1999,  require 
MMS  to  determine  major  portion  values 
and  notify  industry  by  publishing  the 
values  in  the  Federal  Register.  The 
regulations  also  require  MMS  to  publish 
a  due  date  for  industry  to  pay  additional 
royalty  based  on  the  major  portion 
value.  This  notice  provides  the  major 
portion  values  and  due  dates  for  July 
and  August  2000  production  months. 

EFFECTIVE  DATES:  January  1,  2000. 

ADDRESSES:  See  FOR  FURTHER 
INFORMATION  CONTACT  section  below. 

FOR  FURTHER  INFROMATION  CONTACT:  John 
Barder,  Indian  Oil  and  Gas  Compliance 
Asset  Management,  MMS;  telephone, 
(303)  275-7234;  FAX.  (303)  275-7470; 
E-mail,  John.Barder@nims.gov;  mailing 
address.  Minerals  Management  Service, 
Minerals  Revenue  Management  Indian 
Oil  and  Gas  Compliance  Asset 
Management,  P.O.  Box  25165,  MS 
396G3,  Denver,  Colorado  80225-0165. 

SUPPLEMENTARY  INFORMATION:  On  August 
10. 1999,  MMS  published  a  final  rule 
tided  "Amendments  to  Gas  Valuation 
Regulations  for  Indian  Leases,"  (64  FR 
43506)  with  an  effective  date  of  January 
1,  2000.  The  gas  regidations  apply  to  all 
gas  production  fitim  Indian  (tribal  or 
allotted)  oil  and  gas  leases  (except  leases 
on  the  Osage  Indian  Reservation). 

The  rule  requires  that  MMS  publish 
major  portion  prices  for  each  designated 
area  not  associated  with  an  index  zone 
for  each  production  month  beginning 
January  2000  along  with  a  due  date  for 
additional  royalty  payments.  See  30 
CFR  206.174(a)(4)(ii)(64  FR  43520, 
August  10,  1999).  If  additional  royalties 
are  due  based  on  a  published  major 
portion  price,  the  lessee  must  sulnnit  an 
amended  Form  MMS-2014,  Report  of 
Sales  and  Royalty  Remittance,  to  MMS 
by  the  due  date.  If  additional  royalties 
are  not  paid  by  the  due  date,  late 
payment  interest  under  30  CFR  218.54 
(1999)  will  accrue  from  the  due  date 
imtil  payment  is  made  and  an  amended 
Form  MMS-2014  is  received.  The  table 
below  lists  the  major  portion  prices  for 
all  designated  areas  not  associated  with 
an  Index  Zone  and  the  due  date  for 
payment  of  additional  royalties. 


Gas  Major  Portion  Prices  and  Due  Dates  for  Designated  Areas  Not  Associated  Wrm  an  Index  Zone 

MMS-designated  areas 

July  2000 

August  2000 

Due  dale 

AlAKfimA— /^XM  Khatta 

S4  51/MMBtu        

$4.04/MMBIu 

02/28/2001 

Blackfeet  Reservation 

3.23/MMBtu 

2.82/MMBtu 

02/28/2001 
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Gas  Major  Portion  Prices  and  Due  Dates  for  Designated  Areas  Not  Associated  With  an  Index  Zone— 

Continued 


MMS-designated  areas 

Fort  Belknap  „ 

FortBerthold  

Fort  Peck  Reservation  

Navajo  Alk)tted  Leases  in  the  Navajo  Reservation 

Rocky  Boys  Reservatiori 

Turtle  Mountain  Reservation 

Ute  Allotted  Leases  in  ttie  Uintah  and  Ouray  Resen/ation 
Ute  Trit>al  Leases  in  the  Uintah  and  Ouray  Reservation  .. 


July  2000 


4.27/MMBtu 
2.15/MMBtu 
2.69/MMBtu 
3.8Q/MMBtu 
3.02/MMBtu 
1.18/MMBtu 
3.86/MMBtu 
3.86/MMBtu 


August  2000 


4.13/MM6tu 
1.70/MMBtu 
2.31/MMBtu 
3.42/MMBtu 
2.56/MMBtu 
1.18/MM6tu 
3.15/MMBtu 
3.1S/MMBtu 


Due  date 


02/28/2001 
02/28/2001 
02/28/2001 
02/28/2001 
02/28/2001 
02/28/2001 
02/28/2001 
02/28/2001 


For  information  on  how  to  report 
additional  royalties  due  to  major  portion 

{>rices,  please  refer  to  our  Dear  Payor 
etter  dated  December  1, 1999. 

E)ated:  January  24,  2001. 

Lucy  Querques  Denett, 

Associate  Director  for  Minerals  Revenue 
Management. 

[FR  Doc.  01-2979  Filed  2-2-01;  8:45  am] 

■LLMQ  COM  4310-ifM-P 


DEPARTMENT  OF  THE  INTERIOR 

BufMM  of  nsclMMllon 

Glen  Canyon  AdapUvo  Management 
Work  Group  (AMWG)  and  Glen  Canyon 
Technical  Work  Group  (TWG) 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  Adaptive  Management 
Program  (AMP)  was  implemented  as  a 
result  of  the  Record  of  Decision  on  the 
Operation  of  Glen  Canyon  Dam  Final 
Environmental  Impact  Statement  and  to 
comply  with  consultation  requirements 
of  the  Grand  Canyon  Protection  Act 
(Pub.  L.  102-575)  of  1992.  The  AMP 
provides  an  organization  and  process  to 
ensure  the  use  of  scientific  information 
in  decision  making  concerning  Glen 
Canyon  Dam  operations  and  protection 
of  the  afiiected  resoiuces  consistent  with 
the  Grand  Canyon  Protection  Act  The 
AMP  has  been  organized  and  includes 
a  federal  advisory  committee  (the 
AMWG),  a  technical  work  group  (the 
TWG),  a  monitoring  and  research  center, 
and  independent  review  panels.  The 
TWG  is  a  subcommittee  of  the  AMWG 
and  provides  technical  advice  and 
information  for  the  AMWG  to  act  upon. 

DATES  AND  LOCATION:  The 
Adaptive  Management  Work  Group  will 
conduct  the  following  pubUc  meetings: 

Phoenix,  Arizona — April  12-13,  2001. 
The  meeting  vrill  begin  at  9:30  a.m.  and 
conclude  at  4  p.m.  on  the  first  day  and 
begin  at  8  a.m.  and  conclude  at  12  noon 
on  the  second  day.  The  meeting  will  be 
held  at  the  Bxueau  of  Indian  A&irs — 


Western  Regional  Office,  2  Arizona 
Center,  Conference  Rooms  A  and  B 
(12th  Floor),  400  North  5th  Street, 
Phoenix,  Arizona. 

Agenda:  The  purpose  of  the  meeting 
will  be  to  discuss  the  following: 
development  of  the  AMP  Strategic  Plan, 
basin  hydrology,  results  from  the  TCD 
Expert  Panel  Workshop,  environmental 
compUance,  and  other  administrative 
and  resource  issues  pertaining  to  the 
AMP. 

Phoenix,  Arizona— July  17-18,  2001. 
The  meeting  will  begin  at  9:30  a.m.  and 
conclude  at  4  p.m.  on  the  first  day  and 
begin  at  8  a.m.  and  conclude  at  12  noon 
on  the  second  day.  The  meeting  will  be 
held  at  the  Biureau  of  Indian  Affairs — 
Western  Regional  Office,  2  Arizona 
Center,  Conference  Rooms  A  and  B 
(12th  Floor),  400  North  5th  Street, 
Phoenix,  Arizona. 

Agenda:  The  piupose  of  the  meeting 
will  be  to  discuss  the  following:  the 
AMP  Strategic  Plan.  FY  2003  AMP 
budget,  environmental  compliance,  and 
other  administrative  and  resource  issues 
pertaining  to  the  AMP. 

DATES  AND  LOCATION:  The 
Technical  Work  Group  will  conduct  the 
following  public  meetings: 

Phoenix,  Arizona — February  13,  2001. 
The  meeting  will  begin  at  9:30  a.m.  and 
conclude  at  5  p.m.  the  first  day  and 
begin  at  8  a.m.  and  conclude  at  12  noon 
on  the  second  day.  The  meeting  will  be 
at  the  Crovrae  Plaza  Hotel,  100  N.  First 
Street,  Phoenix,  Arizona,  Navajo  B&C 
conference  rooms. 

Agenda:  The  purpose  of  the  meeting 
will  be  to  continue  work  on  the 
Strategic  Plan  and  to  identify  major 
issues  for  the  AMWG  to  address  in  April 
and  July,  including  an  update  on 
hydrology,  TWG  ad  hoc  groups. 
Protocol  Evaluation  Panel  Report  on  the 
Integrated  Water  Quality  Plan,  draft 
reports  on  the  TCD  Expert  Panel 
Workshop  and  Stock  Assessment 
Workshop,  and  a  tour  of  the  Western 
Area  Power  Southwest  Office. 

Phoenix,  Arizona — March  14-15, 
2001.  The  meeting  will  begin  at  9:30 
a.m.  and  conclude  at  4  p.m.  The 


meeting  will  be  held  at  the  Hawthorne 
Suites  Hotel,  I-IO  and  University  Drive, 
Phoenix,  Arizona. 

Agenda:  The  purpose  of  the  meeting 
will  be  to  discuss  the  following: 
Strategic  Plan  management  objectives, 
Low  Steady  Summer  Flows  Report, 
TWG  River  Trip  on  March  24-31,  and 
other  administrative  and  resource  issues 
pertaining  to  the  AMP. 

Phoenix,  Arizona — May  30-31,  2001. 
The  meeting  will  begin  at  9:30  a.m.  and 
conclude  at  4  p.m.  The  meeting  will  be 
held  at  the  Bureau  of  Indian  Affairs — 
Western  Regional  Office,  2  Arizona 
Center,  Conference  Rooms  A  and  B 
(12th  Floor),  400  North  5th  Street, 
Phoenix,  Arizona. 

Agenda:  The  purpose  of  the  meeting 
will  be  to  discuss  the  following:  Final 
results  of  the  Low  Steady  Summer 
Flows,  discussion  of  Strategic  Plan  Ad 
Hoc  Committee  work,  agenda  items  for 
the  AMWG  meeting  to  be  held  July  1 7- 
18,  2001,  and  other  administrative  and 
resource  issues  pertaining  to  the  AMP. 

Agenda  items  may  be  revised  prior  to 
any  of  the  meetings.  Final  agendas  will 
be  posted  15  days  in  advance  of  each 
meeting  and  can  be  foimd  on  the  Bureau 
of  Reclamation's  website  under 
Environmental  Programs  at:  http:// 
www.uc.u8br.gov.  Time  will  be  allowed 
on  each  agenda  for  any  individual  or 
organization  wishing  to  make  formal 
oral  comments  (limited  to  10  minutes) 
at  the  meetings. 

To  allow  full  consideration  of 
information  by  the  TWG  and  AMWG 
members,  written  notice  must  be 
provided  to  Randall  Peterson,  Bureau  of 
Reclamation,  Upper  Colorado  Regional 
Office,  125  South  State  Street,  Room 
6107,  Salt  Lake  City,  Utah  84138-1102; 
telephone  (801)  524-3758;  faxogram 
(801)  524-3858;  E-mail  at: 
rpeterson@uc.usbr.gov  at  least  FIVE  (5) 
days  prior  to  the  meeting.  Any  written 
comments  received  will  be  provided  to 
the  TWG  and  AMWG  members  at  the 
meetings. 

FOR  FURTHER  INFORMATION  CONTACT: 
Randall  Peterson,  telephone  (801)  524- 
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3758;  faxogram  (801)  524-3858; 
rpeterson@uc.  usbr.gov. 

Dated:  January  31,  2001. 
Larry  L.  Todd, 

Director,  Operations,  (Exercising  the 
Commissioner's  authority). 
(FR  Doc.  01-2975  Filed  2-2-01;  8:45  am) 
BILUNOCOOE  4310-MN-P 


INTERNATIONAL  TRADE 
COMMISSION 

Pnvestigations  ^tos.  731-TA-671-673 
(Review)] 

SHIcomanganeae  From  Brazil,  China, 
and  Ukraine 

Determinations 

On  the  basis  of  the  record '  developed 
in  the  subject  five-year  reviews,  the 
United  States  International  Trade 
Commission  determines,^  pursuant  to 
section  751(c)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1675(c))  (the  Act),  that 
revocation  of  the  antidumping  duty 
orders  on  silicomanganese  from  Brazil 
and  China  and  termination  of  the 
sus(>ended  investigation  on 
silicomanganese  from  Ukraine  would  be 
likely  to  lead  to  continuation  or 
reciuxence  of  material  injury  to  an 
industry  in  the  United  States  within  a 
reasonably  foreseeable  time. 

Background 

The  Commission  instituted  these 
reviews  on  November  2, 1999  (64  FR 
59209),  and  determined  on  February  3, 

2000,  that  it  would  conduct  full  reviews 
(64  FR  7891,  February  16,  2000).  Notice 
of  the  schedtiling  of  the  Commission's 
reviews  and  of  a  public  hearing  to  be 
held  in  connection  therewith  was  given 
by  posting  copies  of  the  notice  in  the 
Office  of  the  Secretary,  U.S. 
International  Trade  Commission, 
Washington,  DC,  and  by  publishing  the 
notice  in  the  Federal  Re^ster  on  August 
14,  2000  (64  F.R.  49595).  The  hearing 
was  held  in  Washington,  DC,  on 
November  14,  2000,  and  all  persons 
who  requested  the  opportunity  were 
permitted  to  appear  in  person  or  by 
counsel. 

The  Commission  transmitted  its 
determinations  in  these  reviews  to  the 
Secretary  of  Commerce  on  January  25, 

2001 .  The  views  of  the  Commission  are 
contained  in  USITC  Publication  3386 
(January  2001),  entitled 
Silicomanganese  from  Brazil,  China, 


and  Ukraine:  Investigations  Nos.  731- 
TA-671-673  (Review). 

Issued:  January  31,  2001. 

By  order  of  the  Cominission. 
Donna  R.  Koehnke, 
Secretary. 

(FR  Doc.  01-2966  Filed  2-2-01;  8:45  am) 
BHJJNG  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

pnvestigations  Nos.  731-TA-470-^72 
(Review)] 

Silicon  Metal  From  Argentina,  Brazil, 
and  China 

Detenninations 

On  the  basis  of  the  record  ^  developed 
in  the  subject  five-year  reviews,  the 
United  States  International  Trade 
Commission  determines,  pursuant  to 
section  751(c)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1675(c))  (the  Act),  that 
revocation  of  the  antidumping  duty 
order  on  silicon  metal  from  Argentina 
would  not  be  likely  to  lead  to 
continuation  or  recurrence  of  material 
injiuy  to  an  industry  in  the  United 
States  within  a  reasonably  foreseeable 
time.  2  The  Commission  further 
determines  that  revocation  of  the 
antidmnping  duty  orders  on  silicon 
metal  fitim  Brazil  and  China  would  be 
likely  to  lead  to  continuation  or 
recurrence  of  material  injury  to  an 
industry  in  the  United  States  within  a 
reasonably  foreseeable  time.^ 

Background 

The  Commission  instituted  these 
reviews  on  November  2, 1999  (64  FR 
59209)  and  determined  on  February  3, 
2000  that  it  would  conduct  full  reviews 
(65  FR  7891,  February  16,  2000).  Notice 
of  the  scheduling  of  the  Commission's 
reviews  and  of  a  public  hearing  to  be 
held  in  connection  therewith  was  given 
by  posting  copies  of  the  notice  in  the 
Office  of  the  Secretary,  U.S. 
International  Trade  Commission, 
Washington,  DC,  and  by  publishing  the 
notice  in  the  Federal  Register  on  August 
14,  2000  (65  FR  49595).  The  hearing  was 
held  in  Washington,  DC,  on  November 
14,  2000,  and  all  persons  who  requested 
the  opportunity  were  permitted  to 
appear  in  person  or  by  counsel. 


The  Commission  transmitted  its 
determinations  in  these  reviews  to  the 
Secretary  of  Commerce  on  January  25, 
2001.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  3385 
(January  2001),  entitled  Silicon  Metal 
from  Ajgentina,  Brazil,  and  China: 
Investigations  Nos.  731-TA-A70-472 
(Review). 

Issued:  January  31,  2001. 

By  order  of  the  Cominission. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  01-2967  Filed  2-2-01;  8:45  am] 

BILUNG  CODE  702CMa-P 


INTERNATIONAL  TRADE 
COMMISSION 

pnvestigations  Nos.  731-TA-865-867 
(Rnel)] 

Certain  Stalnleea  Steel  Butt-Weld  Pipe  ' 
Fittinge  From  Italy.  Malaysia,  and  the  . 
Philippines 

Determinations 

On  the  basis  of  the  record  ^  developed 
in  the  subject  investigations,  the  United 
States  International  Trade  Commission 
determines,^  pursuant  to  section  735(b) 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
1673d(b))  (the  Act),  that  an  industry  in 
the  United  States  is  materially  injured 
by  reason  of  imports  of  certain  stainless 
steel  butt-weld  pipe  fittings  from  Italy, 
Malaysia,  and  the  Philippines,  provided 
for  in  subheading  7307.23.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States,  that  have  been  foimd  by 
the  Department  of  Commerce  to  be  sold 
in  the  United  States  at  less  than  fair 
value  (LTFV).  The  Commission  further 
determines  that  critical  circumstances 
do  not  exist  with  regard  to  those  imports 
of  the  subject  merchandise  from  Italy 
and  the  Philippines  that  were  subject  to 
affirmative  critical  circumstances 
determinations  by  the  Department  of 
Commerce.  3 

Background 

The  Commission  instituted  these 
investigations  effective  December  29, 
1999,  following  receipt  of  a  petition 
filed  with  the  Commission  and  the 
Department  of  Commerce  by  Alloy 
Piping  Products,  Inc.,  Shreveport,  LA; 


*  The  record  is  defioed  in  sec.  207.2(f)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(f)). 

'  Neither  former  Commissioner  Thelma  ).  Askey 
nor  Commissioner  Dermis  M.  Devaney  participated. 


1  The  record  is  defined  in  sec.  207.2(f)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  S  207.2(f)) 

2  Vice  Chairman  Okun,  former  Commissioner 
Askey,  and  Commissioner  Devaney  not 
participating.  Commissioner  Bragg  dissenting. 

^  Vice  Chairman  Okun,  former  Commissioner 
Askey,  and  Commissioner  Devaney  not 
participating. 


>  The  record  is  defined  in  sec.  207.2(f)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(f)). 

2  Commissioner  Dennis  M.  Devaney  not 
participating. 

>  Commissioner  Lynn  M.  Bragg  found  that  critioai 
circumstances  exist  with  regard  to  those  imports  of 
the  subject  merx:handise  from  Italy  and  the 
Philippines  that  were  subject  to  affirmative  critical 
circumstances  determinations  by  the  Department  of 
Commerce. 
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Flowline  Division  of  Markovitz 
Enterprises,  Inc..  New  Castle,  PA: 
Gerlin,  Inc.,  Carol  Stream,  IL;  and 
Taylor  Forge  Stainless,  Inc.,  North 
Branch,  NJ.  The  final  phase  of  the 
investigations  involving  Italy  and  the 
Philippines  was  scheduled  by  the 
Comnussion  following  notification  of 
preliminary  determinations  by  the 
Department  of  Commerce  that  imports 
of  certain  stainless  steel  butt-weld  pipe 
fittings  from  Italy  and  the  Philippines 
were  being  sold  at  LTFV  within  the 
meaning  of  section  733(b)  of  the  Act  (19 
U.S.C.  1673b(b)).  The  final  phase  of  the 
investigation  involving  Malaysia  was 
scheduled  at  the  same  time  even  though 
Commerce  made  a  negative  preliminary 
determination  in  that  investigation; 
Commerce  ultimately  made  an 
affirmative  final  determination  that 
imports  of  certain  stainless  steel  butt- 
weld  pipe  fittings  from  Malaysia  were 
being  sold  at  LTFV  within  the  meaning 
«f  section  735(b)  of  the  Act  (19  U.S.Q 
1673d(b)). 

Notice  of  the  schediiling  of  the 
Commission's  investigations  and  of  a 
public  hearing  to  be  held  in  connection 
therewith  was  given  by  posting  copies 
of  the  notice  in  the  Office  of  the 
Secretary.  U.S.  International  Trade 
Commission,  Washington,  DC,  and  by 
publishing  the  notice  in  the  Federal 
Register  of  August  23,  2000  (65  FR 
51328).  The  hearing  was  held  in 
Washington,  DC,  on  October  17,  2000, 
and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
penon  or  by  cotmsel. 

The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Commerce  on  January 
29,  2001.  The  views  of  the  Commission 
are  contained  in  USITC  Publication 
3387  (January  2001),  entiUed  Certain 
Stainless  Steel  Butt- Weld  Pipe  Fittings 
from  Italy,  Malaysia,  and  the 
Philippines:  Investigations  Nos.  731- 
TA-865-867  (Final). 

Issued:  January  30,  2001. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
(FR  Doc.  01-2965  Filed  2-2-01;  8:45  am] 

■UMQ  COK  TOO-tO-P 


DEPARTHENT  OF  JUSTICE 

Offlc*  Of  Community  Ortontad  Policing 


FY  2001  Community  PoHdng 
Otocrationary  Qrwits 

AGENCY:  Office  of  Community  Oriented 
Policing  Services,  Department  of  Justice. 


ACTION:  Notice  of  availability. 

SUMMARY:  The  Department  of  Jiistice. 
Office  of  Community  Oriented  Policing 
Services  ("COPS")  announces  the 
availability  of  grants  to  support  the 
purchase  of  new  technology  under 
COPS  Making  Officer  Redeployment 
Effective  ("COPS  MORE  2001").  Eligible 
applicants  under  COPS  MORE  2001  are 
those  state,  local  and  other  public  law 
enforcement  agencies,  Indian  tribal 
governments,  and  other  public  and 
private  entities  that  employ  career  law 
enforcement  officers. 

DATES:  COPS  MORE  2001  Application 
Kits  will  be  available  after  February  12, 
2001.  The  COPS  Office  will  accept 
applications  for  COPS  MORE  2001  from 
February  12,  2001  through  April  20, 
2001.  Applications  received  postmarked 
on  or  before  March  23,  2001  and  April 
6,  2001  will  be  given  priority 
consideration. 

ADDRESSES:  COPS  MORE  2001 
Application  Kits  may  be  obtained  by 
writing  to  COPS  MORE  2001,  The 
Department  of  Justice  Response  Center, 
1100  Vermont  Avenue,  NW., 
Washington,  DC,  20530,  or  by  calling 
the  Department  of  Justice  Response 
Center,  (202)  307-1480  or  1-800-421- 
6770,  or  the  full  application  kit  is  also 
available  on  the  COPS  Office  web  site 
at:  http://www.usdoj.gov/cops. 
Cornpleted  application  kits  should  be 
sent  to  COPS  MORE  2001,  7th  Floor. 
COPS  Office,  1100  Vermont  Avenue, 
NW.,  Washington.  DC  20530. 

FOR  RJRTHER  MF0RMAT10N  CONTACT:  The 
Department  of  Justice  Response  Center. 
(202)  307-1480  or  1-800-421-6770. 

SUPPLEMENTARY  INFORMATION: 
Overriew 

The  Violent  Crime  Control  and  Law 
Enforcement  Act  of  1994  (Pub.  L.  103- 
322)  authorizes  the  Department  of 
Justice  to  make  grants  to  increase 
deployment  of  law  enforcement  officers 
devoted  to  community  policing  on  the 
streets  and  rural  routes  in  this  nation. 
COPS  MORE  2001  is  designed  to 
expand  the  time  available  for 
community  policing  by  ciurent  law 
enforcement  officers,  rather  than  fund 
the  hiring  or  rehiring  of  additional  law 
enforcement  officers. 

COPS  MORE  2001  permits  eligible 
agencies  to  seek  funding  to  purchase 
equipment  and  technology.  To  qualify 
for  funding,  technology  items  must  be 
purchased  after  the  COPS  MORE  2001 
grant  award  start  date  and  must  increase 
the  number  of  sworn  officers  engaged  ia 
community  policing  within  the  agency's 
jurisdiction. 


As  a  residt  of  this  funding,  the 
number  of  officers  redeployed  by 
agencies  in  community  policing  must  be 
equal  to  or  greater  than  the  number  of 
officers  that  would  result  from  grants  of 
the  same  amount  for  hiring  new  officers. 
Application  Kits  will  be  available  after 
February  12.  2001.  Completed 
Applications  Kits  must  be  received  by 
the  COPS  Office  by  April  20.  2001. 
Applications  received  postmarked  on  or 
before  March  23,  2001  and  April  6.  2001 
will  be  given  priority  consideration. 

Applicants  must  provide  a  thorough 
explanation  of  how  the  proposed 
redeployment  funds  will  actually  result 
in  the  required  increase  in  the  number 
of  officers  deployed  in  community 
policing.  Additionally,  the  applicant 
must  specify  within  the  COPS  MORE 
2001  Application  a  plan  for  retaining 
the  awarded  technology  and  continuing 
the  increased  level  of  redeployment  into 
community  policing  with  state  or  local 
funds  following  the  conclusion  of  COPS 
MORE  2001  funding.  Technical 
assistance  with  the  development  of 
community  policing  plans  will  be 
provided  to  jurisdictions  in  need  of 
such  assistance.  Grants  will  be  made  for 
up  to  75  percent  of  the  cost  of  the 
requested  eqmpment  or  technology  up 
to  $250,000  for  jurisdictions  with 
service  populations  of  50,000  or  less,  up 
to  $500,000  for  jurisdictions  with 
service  populations  of  50.001  to  150.000 
and  up  to  $1,000,000  for  jurisdictions 
with  service  populations  over  150,000 
with  the  remainder  to  be  paid  by  state 
or  local  funds.  Waivers  of  the  non- 
federal share  will  be  considered  upon  a 
showing  of  severe  fiscal  distress.  COPS 
redeployment  funds  may  not  be  used  to 
replace  funds  that  eligible  agencies 
otherwise  would  have  devoted  to 
technology  acquisition. 

An  award  under  COPS  MORE  2001 
will  not  affect  the  eligibility  of  an 
agency's  application  for  a  grant  under 
any  otiier  COPS  program. 

(The  Catalog  of  Federal  Domestic  Assistance 
(CFDA)  reference  for  this  program  is  16.710.) 

Dated:  January  22,  2001. 
Ralph  Jiiatiu, 
Acting  Director. 
(FR  Doc.  01-2906  Filed  2-2-01;  8:45  ami 

■KUNQ  COM  441»nAT-M 


DEPARTMENT  OF  JUSTICE 

Notica  of  Lodging  of  Conaont  Docraea 
Undar  tha  Comprahanalva 
Envlronmantal  Raaponaa, 
CompanaaHon,  and  Liability  Act 

Notice  is  hereby  given  that  on  January 
16,  2001,  a  complaint  and  a  proposed 
consent  decree  in  United  States  and  the 


State  of  Colorado  v.  Cypress  Amax 
Mineral  Company  and  E&R  Trucking 
Company,  Civil  Action  No.  Ol-M-0080, 
wore  lodged  with  the  United  States 
District  Court  for  the  District  of 
Colorado. 

In  this  action,  the  United  States  seeks 
recovery  of  approximately  $1.52  million 
in  imreimbursed  response  costs 
incvured  in  relation  to  Operable  Unit  #1 
of  the  Smeltertown  Superfund  Site, 
located  near  Salida,  Colorado,  under 
section  107(a)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act.  The 
State  of  Colorado  seeks  recovery  of 
response  costs  to  be  incurred  at  the  Site. 
Under  the  proposed  decree,  the 
defendants  implement  a  remedial  action 
selected  by  the  United  States 
Environmental  Protection  Agency, 
which  is  designed  to  prevent  the  further 
migration  of  hazardous  substances  at 
Operable  Unit  #1 .  and  will  pay  all  of 
EPA's  and  the  State  of  Colorado's  futiu-e 
response  costs  incurred  at  Operable 
Unit#l. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  DC  20530,  and  should  refer 
to  United  States  and  State  of  Colorado 
v.  Cypress  Amax  Minerals  Co.,  et  al., 
D.J.  Ref.  90-11-3-1522/1. 

The  proposed  consent  decrees  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  1961  Stout  Street,  11th 
Floor,  Drawer  3608,  Denver,  CO  80294; 
at  U.S.  EPA  Region  Vm,  999  18th  Street, 
Denver.  Colorado  80202.  A  copy  of  the 
proposed  consent  decree  may  also  be 
obtained  by  mail  from  the  Consent 
Decree  Library.  P.O.  Box  7611. 
Washington,  DC  20044.  In  requesting  a 
copy,  please  enclose  a  check  in  the 
amount  of  $20.00  (25  cents  per  page 
reproduction  cost)  payable  to  the 
Consent  Decree  Library. 

Bruce  S.  Gelber. 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  01-2908  Filed  2-2-01;  8:45  am] 
Biuma  cooe  44io-is-m 


DEPARTMENT  OF  JUSTICE 

Notica  of  Lodging  of  Conaant  Dacrea 
Purauant  to  tha  Comprahanslva 
Envlronmantal  Raaponaa, 
Companaation  and  Liability  Act 

In  accordance  with  28  CFR  50.7  and 
section  122  of  the  Comprehensive 


Response,  Compensation  and  Liability 
Act  ("CERCLA").  42  U.S.C.  9622,  the 
Department  of  Justice  gives  notice  that 
a  proposed  consent  decree  in  United 
States  V.  Goodyear  Tire  &•  Rubber  Co., 
No.  6:96-cv-07215  (W.D.N.Y.).  was 
lodged  with  the  United  States  District 
Court  for  the  Western  District  of  New 
York  on  January  19,  2001,  pertaining  to 
the  reimbursement  of  response  costs, 
payment  of  damages  for  injury  to 
natural  resoiux^s,  and  implementation 
of  the  United  States  Environmental 
Protection  Agency's  selected  remedial 
action  for  the  Forest  Glen  Subdivision 
Superfund  Site  ("Site"),  City  of  Niagara 
Falls  and  Town  of  Niagara,  Niagara 
County,  New  York. 

Under  the  proposed  consent  decree. 
The  Goodyear  Tire  &  Rubber  Company 
("Goodyear")  will  implement  U.S. 
EPA's  selected  remedy  for  operable 
units  2  and  3  (soils  and  groimd  water) 
at  the  Site.  Goodyear  will  reimburse 
$8.6  million  to  the  United  States  for 
previously  incurred  response  costs  and 
will  pay  all  futiue  and  interim  response 
costs  incmred  by  the  United  States. 
Goodyear  will  also  pay  $445,000  as 
damages  for  the  loss,  destruction,  or 
injury  to  natural  resources,  including 
$21,000  in  costs  incurred  for  assessment 
of  such  damages.  Three  other 
defendants — Niagara  Falls  U.S.A. 
Campsite,  Inc.,  Guy  T.  Sottile,  and  John 
A.  Brundage — will  pay  a  total  of  $81,000 
in  response  costs,  based  on  ability  to 
pay.  "The  Consent  Decree  includes  a 
covenant  not  to  sue  by  the  United  States 
under  Sections  106  and  107  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act,  42  U.S.C.  9601  et  seq.  ("CERCLA"), 
and  Section  7003  of  the  Resource 
Conservation  and  Liability  Act 
("RCRA"),  42  U.S.C.  6973.  Appendices 
I  and  J  to  the  Consent  decree  pertain  to 
transfers  of  real  property  that  will 
facilitate  redevelopment  of  the  Site; 
these  have  been  lodged  in  blank  and 
will  be  replaced  by  executed  copies, 
possibly  with  minor  modifications, 
before  entry  of  the  consent  decree. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General,  Environment  and  Natural 
Resource  Division,  United  States 
Department  of  Justice,  Washington,  D.C. 
20530,  and  should  refer  to  United  States 
V.  Goodyear  Tire  &■  Rubber  Company, 
No.  6:96-cv-07215  (W.D.N.Y.),  and  DOJ 
Reference  No.  90-11-3-698. 
Commenters  may  request  an 
opportunity  for  a  public  meeting  in  the 


affected  area,  in  accordance  with  RCRA 
Section  7003(d).  42  U.S.C.  6973(d). 

The  proposed  consent  decree  may  be 
examined  at:  (1)  the  Office  of  the  United 
States  Attorney  for  the  Western  District 
of  New  York,  138  Delaware  Ave., 
Buffalo,  New  York  14202,  (716)  551- 
4811;  and  (2)  the  United  States 
Enviroimiental  Protection  Agency 
(Region  2),  290  Broadway,  New  York 
10007  (contact  James  Doyle  ((212)  637- 
3105).  A  copy  of  the  proposed  consent 
decree  may  be  obtained  by  mail  from 
the  Consent  Decree  Library,  P.O.  Box 
7611,  Washington,  DC  20044.  hi 
requesting  a  copy,  please  refer  to  the 
referenced  case  and  DOJ  Reference 
Number  and  enclose  a  check  in  the 
amoimt  of  $27.75  for  the  consent  decree 
only  (111  pages  at  25  cents  per  page 
reproduction  costs),  or  $71.25  for  the 
consent  decree  and  all  appendices  (285 
pages),  made  payable  to  the  Consent 
Decree  Library. 

Bruce  S.  Gelber, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
(FR  Doc.  01-2909  Filed  2-2-01:  8:45  am] 

SHJJNQ  cooe  4410-1 S-M 


DEPARTMENT  OF  JUSTICE 

Notica  of  Lodging  of  Conaant  Dacraa 
Purauant  to  ttia  Compraliensive 
Environmental  Raaponaa, 
Companaation,  and  Liability  Act 

In  accordance  with  Departmental 
policy  28  CFR  50.7,  notice  is  hereby 
given  that  on  January  11,  2001,  a 
proposed  Consent  Decree  in  United 
States  V.  J.B.  Stringfellow,  Jr.  et  al..  Civil 
Action  No.  83-2501  (R),  was  lodged 
with  the  United  States  District  Coiut  for 
the  Central  District  of  California.  The 
Complaint  in  this  action  was  brought 
pursuant  to,  inter  alia,  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  42  U.S.C.  9601  et  seq.,  to  recover 
costs  incurred  in  connection  with 
remedial  activities  at  the  Stringfellow 
Superfund  Site  in  Riverside,  California, 
and  to  obtain  injunctive  relief  requiring 
the  defendants  to  take  further  remedial 
activities  at  the  site. 

Pursuant  to  the  proposed  Consent 
Decree,  Rainbow  Canyon  Manufacturing 
Corporation,  which  is  alleged  to  be  a 
contributor  of  hazardous  substances  to 
the  Site,  will  resolve  its  liability  to  the 
United  States  and  the  State  in  this 
action  through  a  payment  to  the  United 
States  of  $150,000  to  be  exclusively  for 
response  actions  in  connection  with  the 
Stringfellow  Superfund  Site. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
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from  the  date  of  this  publication, 
comments  relating  1o  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  of  the  Environment  and  Natural 
Resources  Division,  Department  of 
Justice.  P.O.  Box  7611,  Ben  Franklin 
Station,  Washington,  DC  20044. 
Comments  should  refer  to  United  States 
V.  J.B.  Stringfellow,  Jr.  et  al..  Civil 
Action  No.  83-2501  (R),  D.J.  Ref.  No. 
90-11-2-24. 

The  proposed  Consent  Decree  may  be 
examined  at  either  of  the  following 
locations:  (1)  The  Office  of  the  United 
States  Attorney,  Central  District  of 
California,  Federal  Building,  Room 
7516,  300  North  Los  Angeles  Street.  Los 
Angeles,  California;  or  (2)  Office  of 
Regional  Counsel,  Environmental 
Protection  Agency » 75  Hawthorne  St., 
San  Francisco,  California.  A  copy  of  the 
consent  decree  can  be  obtained  by  mail 
from  the  Department  of  Justice  Consent 
Decree  Library,  P.O.  Box  7611, 
Washington,  DC  20044.  hi  requesting  a 
copy  of  the  consent  decree,  please 
enclose  a  check  in  the  amount  of  $3.25 
(25  cents  per  page  reproduction  cost) 
payable  to  the  Consent  Decree  Library. 

Bruce  Gelber, 

Chief,  Environmentcd  Enfonxment  Section. 
[FR  Doc.  01-2907  Filed  2-2-01;  8:45  am] 

■LLMQ  COM  MIO-IS-M 


NATIONAL  AERONAUTICS  AND 
SPACE  AOMINiSTRATION 

Node*  of  Agency  Report  Forms  Under 
OMB  Review 

agency:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Notice  of  agency  report  forms 
under  OMB  review. 

SUMMARY:  The  National  Aeronautics  and 
Space  Administration,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (Public  Law  104-13,  44 
U.S.C.  3506(c)(2)(A)).  This  information 
is  required  to  monitor  contract 
compliance  in  support  of  NASA's 
mission  and  in  response  to  procurement 
requirements. 

DATES:  All  comments  should  be 
submitted  on  or  before  April  6,  2001. 
ADDRESSES:  All  comments  should  be 
addressed  to  Mr.  Michael  Battaglia, 
Code  R,  National  Aeronautics  and  Space 


Administration,  Washington,  DC  20546- 
0001. 

FOR  FURTHER  MFORMATKM  CONTACT: 

Ms.  Nancy  Kaplan,  NASA  Reports 
Officer,  (202)  358-1372. 

Title:  AST-Technology  Utilization. 

OMB  Number:  2700-0099. 

Type  of  review:  Extension. 

Need  and  Uses:  NASA  is  required  to 
collect,  and  NASA  contractors/ 
recipients  performing  research  and 
development  are  required  to  actively 
search  for,  identify,  and  report  promptly 
all, new  technologies  [i.e.,  "inventions, 
discoveries,  improvements,  and 
innovations")  resulting  &x>m  work 
performed  under  such  contracts  and 
agreements. 

Affected  Public:  Business  or  other  for- 
profit.  Not-for-profit  institutions. 

Niunber  of  Respondents:  372. 

Responses  Per  Respondent:  2.5. 

Annual  Responses:  930. 

Hours  Per  Request:  ^4  to  1  hour. 

Annual  Burden  Hours:  895. 

Frequency  of  Report:  Annually 

David  B.  Nelson. 

Deputy  Chief  Information  Officer,  Office  of 
the  Administrator. 

(FR  Doc.  01-2942  Filed  2-2-01;  8:45  am] 

MUMO  CODE  7S1»-01-r 


NATIONAL  SCIENCE  RHINOATION 

Propoeed  kiformation  Collection 
Comment  Request:  National  Science 
Foundation-Applicant 

AGENCY:  National  Science  Foundation. 
ACTION:  Notice. 

NUMMARY:  The  National  Science 
Foundation  (NSF)  is  aimouncing  plans 
to  request  renewed  clearance  of  this 
collection.  In  accordance  with  the 
requirement  of  section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995, 
we  are  providing  opportunity  for  public 
comment  on  this  action.  After  obtaining 
and  considering  public  comment,  NSF 
will  prepare  the  submission  requesting 
OMB  clearance  of  this  collection  for  no 
longer  than  3  years. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Agency, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  Agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information; 
(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (d)  ways  to  minimize  the  burden  of 


the  collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

DATES:  Written  comments  should  be 
received  by  April  6,  2001  to  be  assured 
of  consideration.  Conunents  received 
after  that  date  will  be  considered  to  the 
extent  practicable. 

ADDRESSES:  Written  comments 
regarding  the  information  collection  and 
requests  for  copies  of  the  proposed 
information  collection  request  should  be 
addressed  to  Suzanne  Plimpton,  Reports 
Clearance  Officer,  National  Science 
Foundation,  4201  Wilson  Blvd.,  Rm. 
295,  Arlington,  VA  22230,  or  by  e-mail 
to  splimpto9nsf.gov. 

FOR  FURTHER  »iFORMATK>N  CONTACT: 
Suzanne  Plimpton  on  (703)  292-7556  or 
send  email  to  splimptodnsf.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8:00  a.m.  and  8:00  p.m., 
Eastern  time,  Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION: 

Title  of  Collection:  "Antarartic 
Conservation  Act  Application  Permit 
Form." 

OMB  Approval  Number:  3145-0034. 

Expiration  Date  of  Approval:  August 
31,  2001. 

Type  of  Request:  Intent  to  seek 
approval  to  extend  an  information 
coUection  for  three  years. 

Proposed  Project:  The  current 
Antarctic  Conservation  Act  Application 
Permit  Form  (NSF  1078)  has  been  in  use 
for  several  years.  The  form  requests 
general  information,  such  as  name, 
affiliation,  location,  etc.,  and  more 
specific  information  as  to  the  type  of 
activity  to  be  undertake  which  requires 
a  permit  such  as  taking  of  a  native 
mammal  or  bird,  entry  into  a  protected 
area  or  introduction  of  non-native 
species. 

Use  of  the  Information:  The  piu^se 
of  the  regulations  (45  CFR  part  670)  is 
to  conserve  and  protect  the  native 
mammals,  birds,  plants,  and 
invertebrates  of  Antarctica  and  the 
ecosystem  upon  which  they  depend  and 
to  implement  the  Antarctic 
Conservation  Act  of  1978,  Public  Law 
95-541,  ad  amended  by  the  Antarctic 
Science,  Tourism,  and  Conservation  Act 
of  1996,  Public  Law  104-227. 

Burden  on  the  Public:  The  Foimdation 
estimates  about  25  responses  annually 
at  one-half  hour  per  response;  this 
computes  the  approximately  12.5  hours 
annually. 
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Dated:  January  30.  2001. 
Suzamie  H.  Plimpton, 

NSF  Reports  Clearance  Officer. 

|FR  Doc.  01-2900  Filed  2-2-01;  8:45  am] 

BMJJNO  COOE  795S-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Nuclear 

Regulatory  Commission. 

DATE:  Weeks  of  February  5, 12, 19,  26, 

March  5,  2001. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  February  5,  2001 

Monday,  February  5,  2001 

1:55  p.m.  Affirmation  Session  (Public 
I  Meeting)  (If  needed) 

Week  of  February  12,  2001— Tentative 

Wednesday,  February  14.  2001 

10:25  a.m.  Affirmation  Session  (Public 
Meeting)  (If  needed) 

Week  of  February  19,  2001— TenUtive 

Tuesday.  February  20,  2001 

10:25  a.m.  Affirmation  Session  (Public 
Meeting)  (If  needed) 

10:30  a.m.  Briefing  on  Spent  Fuel  Pool 
Accident  Risk  at  Decommissioning 
Plants  and  Rulemaking  Initiatives 
(Public  Meeting)  (Contact:  George 
Hubbard,  301-415-2870) 
This  meeting  will  be  webcast  live  at 

the  Web  address — wwiv.iirc.gov/ 

live.html 

Week  of  February  26,  2001— Tentative 

Monday,  February  26,  2001 

2:00  p.m.  Meeting  with  the  National 
Association  of  Regulatory  Utility 
Conunissioners  (NARUC)  (Public 
Meeting)  (Contact:  Spiros  Droggitis, 
301-415-2367) 
This  meeting  will  be  webcast  live  at 

tie  Web  address — www.nrc.gov/ 

hve.htnnl 

Tuesday,  February  27,  2001 

10:25  a.m.  Affirmation  Session  (Public 

Meeting)  (If  needed) 
10:30  a.m.  Briefing  on  Threat 
1 1  Environment  Assessment  (Closed-Ex. 
11  1) 
Week  of  March  5.  2001— TenUtive 

I  There  are  no  meetings  scheduled  for 
the  Week  of  March  5,  2001. 


Week  of  March  12,  2001— TenUtive 

Monday,  March  12.  2001 

1:25  p.m.  Affirmation  Session  (Public 
Meeting)  (If  needed) 

1:30  p.m.  Discussion  of  Management 
Issues  (Closed-Ex.  2) 


*  The  schedule  for  Commission  meetings  is 
subject  to  change  on  short  notice.  To  verify 
the  status  of  meetings  call  (recording) — (301 
415-1292.  Contact  person  for  more 
information:  David  Louis  Gamberoni  (301) 
415-1651. 

AODmONAL  INFORMATION:  By  a  vote  of  5- 
0  on  January  29,  the  Commission 
determined  piu-suant  to  U.S.C.552b(e) 
and  §  9.107(a)  of  the  Commission's  rules 
that  "Affirmation  of  Fansteel,  Inc. 
(Muskogee,  Oklahoma  Site);  Parties' 
Joint  Motion  to  Dismiss  Fansteel,  Inc.'s 
Appeal  of  the  Presiding  Officer's 
Decision  to  Grant  a  Hearing"  be  held  on 
January  31,  and  on  less  than  one  week's 
notice  to  the  public. 

By  a  vote  of  5-0  on  January  30,  the 
Commission  determined  pursuant  to 
U.S.C.  552b(e)  and  §  9.107(a)  of  the 
Commission's  rules  that  "Affirmation  of 
HYDRO  RESOURCES,  INC.  Commission 
Review  of  LBP-99-40  (Presiding  Officer 
decision  holding  proceeding  in 
abeyance);  Commission  Review  of  last 
half  of  LBP-99-30  (Presiding  Officer 
decision  on  NEP A/Environmental 
Justice)"  be  held  on  January  31,  and  on 
less  than  one  week's  notice  to  the 
public. 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  http://www.nrc.gov/SECY/smi/ 
schedule.htm 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  the  distribution,  please 
contact  the  Office  of  the  Secretary, 
Washington.  D.C.  20555  (301-415- 
1969).  In  addition,  distribution  of  this 
meeting  notice  over  the  Internet  system 
is  available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  dkw@nrc.gov. 

Dated:  February  1,  2001. 
David  Louis  Gamberoni, 

Technical  Coordinator,  Office  of  the 

Secretary. 

[FR  Doc.  01-3073  Filed  2-01-01;  2:13  pm] 

BILUNO  COOE  TSaO-OI-M 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Budget  Reeciesions  and  Deferrala 

January  18,  2001. 

Dear  Mr.  President:  In  accordance  with  the 
Congressional  Budget  and  Impoundment 
Control  Act  of  1974, 1  herewith  report  two 
deferrals  of  budgetary  resources,  totaling  $1.9 
billion. 

The  deferrals  affect  programs  of  the 
Department  of  State  and  International 
Security  Assistance. 

Sincerely, 
William ).  Clinton 
The  White  House,  Washington. 
The  Honorable  Albert  Gore,  Jr. 
President  of  the  Senate 
Washington.  D.C.  20515. 
January  18,  2001. 

Dear  Mr.  Speaker:  In  accordance  with  the 
Congressional  Budget  and  Impoundment 
Control  Act  of  1974, 1  herewith  report  two 
deferrals  of  budgetary  resources,  totaling  $1.9 
billion. 

The  deferrals  affect  programs  of  the 
Department  of  State  and  International 
Security  Assistance. 

Sincerely, 
William  J.  Clinton 
The  White  House,  Washington. 
The  Honorable  J.  Dennis  Hastert 
Speaker  of  the  House  of  Representatives 
Washington,  D.C.  20510. 

Defierral  of  Budget  Authority 

Report  Pursuant  to  Section  1013  of  Pub. 
L.  93-344 

(Deferral  Number  DOl-1] 

Agency:  Department  of  State. 

Bureau:  Other. 

Account:  United  States  emergency 
refugee  and  migration  assistance  fund ' 
(11X0400). 

New  budget  authority:  $14,967,000. 

Other  budgetary  resources: 
149,569,437. 

Total  budgetary  resources: 
164,536,437. 

Amount  deferred  for  entire  year: 
145,309,659  2. 

Justification:  This  deferral  withholds 
funds  available  for  emergency  refugee 
and  migration  assistance  for  which  no 
determination  has  been  made  by  the 
President  to  provide  assistance  as 
required  by  Executive  Order  No.  11922. 
Funds  will  be  released  as  the  President 
determines  assistance  to  be  furnished 
and  designates  refugees  to  be  assisted  by 
the  Fund.  This  deferral  action  is  taken 
imder  the  provisions  of  the 
Antideficiency  Act  (31  U.S.C.  1512). 

Section  2(c)  of  the  Migration  and 
Refugee  Assistance  Act  of  1962  (22 


<  This  account  was  the  subject  of  a  similar 
deferral  in  FY  2000  (DOO-1). 

'  Subsequent  releases  have  reduced  the  amount 
deferred  to  $127,276,659. 
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U.S.C  2601),  as  amended,  authorizes  a 
fund  that  enables  the  President  to 
provide  emergency  assistance  for 
unexpected  urgent  refugee  and 
migration  needs. 

&cecutive  Order  No.  11922  of  June  16, 
1976,  allocated  all  funds  appropriated  to 
the  President  for  emergency  refugee  and 
migration  assistance  to  the  Secretary  of 
State,  but  reserved  for  the  President  the 
determination  of  assistance  to  be 
furnished  and  the  designation  of 
refugees  to  be  assisted  by  the  Fund. 

E^imated  pmgrammatic  effect:  None. 

Deferral  of  Budget  Authority 

Report  Pursuant  to  Section  1013  of  Pub. 
L93-344 

(Defanal  No.  DOl-2] 

Agency:  International  Assistance 
Pro^Bms. 

Bureau:  International  Security 
Assistance. 

Account:  Economic  support  fund  ^ 
(72X1037,  720/11037.  720/21037.  721/ 
21037). 

New  budget  authority: 
$2,314,896,000. 

Other  budgetary  resources: 
95.102,439. 
.  Total  budgetary  resources: 
2,409,998.439. 

Amount  deferred  for  entire  year: 
.801,382,4392. 

Justification:  This  deferral  withholds 
funds  available  for  international 
assistance  pending  the  development  of 
coimtry-specific  plans  that  assure  that 
aid  is  provided  in  an  efficient  manner. 
Funds  also  are  reserved  for 
unanticipated  program  needs.  This 
action  is  taken  pursuant  to  the 
Antideficiency  Act  (31  U.S.C.  1512). 

The  President  is  authorized  by  the 
Foreign  Assistance  Act  of  1961 .  as 
amended,  to  furnish  assistance  to 
coimtries  and  organizations,  on  such 
terms  and  conditions  as  he  may 
determine,  in  order  to  promote 
economic  or  political  stability.  Section 
531(b)  of  the  Act  makes  the  Secretary  of 
State,  in  cooperation  with  the 
Administrator  of  the  Agency  for 
International  Development,  responsible 
for  policy  decisions  and  justifications 
for  economic  support  programs, 
including  whether  there  will  be  an 
economic  support  program  for  a  country 
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1  This  account  was  the  subject  of  a  similar 
deferral  in  FY  2000  (DOO-2). 

'  The  amounts  deferred  by  account  are: 

72X1037:  $15,652,603 

720/11037:  51,629336 

720/21037:  254,300.000 

721/21037:  1.479,800,000 
Total:  1.801.382,439 

Subsequent  releases  have  reduced  the  »mniiiit 
deferred  to  Si  .759.362,439. 


and  the  amount  of  the  {Mt)gram  for  each 
country.  This  deferral  of  funds  for  the 
Economic  Support  Fund  includes  funds 
for  the  International  Fund  for  Ireland. 
Estimated  progranunatic  effect:  None. 

(PR  Doc.  01-2934  Filed  2-2-01;  8:45  am] 

■LUNQ  OOOe  3110-01-r 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Submission  for  0MB  Ravtevr; 
Commstrt  Rsqusst  for  Rsvtow  of  an 
Expksd  Infomurtion  CoHsctlon:  DPRS- 
2809 

AGENCY:  OfGce  of  Personnel 

Management 

ACTION:  Notice. 


r:  In  accordance  with  the 
Ps^rwork  Reduction  Act  of  1995 
(Public  Law  104-13.  May  22, 1995).  this 
notice  announces  that  the  Office  of 
Personnel  Management  (OPM)  has 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  a  request  for  review 
of  an  expired  information  collection. 
DPRS-2809,  Request  to  Change  Federal 
Employees  Health  Benefits  (FEHB) 
Enrollment  or  to  Receive  Plan 
Brochures,  is  used  by  former  spouses 
and  Temporary  Continuation  of 
Coverage  recipients  who  are  eligible  to 
elect,  cancel,  or  change  health  benefits 
enrollment  during  open  season. 

Approximately  27.000  DPRS-2809 
forms  are  completed  annually.  We 
estimate  it  takes  approximately  45 
minutes  to  complete  the  form.  The 
annual  burden  is  20,250  hours. 

For  copies  of  this  proposal,  contact 
Mary  Beth  Smith-Toomey  on  (202)  606- 
8358,  or  E-mail  to  mbtoomeydopm.gov. 
DATES:  Comments  on  this  proposal 
should  be  received  on  or  before  March 
7,  2001. 

ADDRESSES:  Send  or  deliver  comments 
to: 

Marie  LTtoile,  Insiu-ance  Planning  & 
Evaluation  Division,  Retirement  and 
Insurance  Service,  U.S.  Office  of 
Personnel  Management,  1900  E  Street, 
NW..  Room  3415.  Washington,  DC 
20415-3650 

and 

Joseph  Lackey,  OPM  Desk  Officer, 
Office  of  Iirformation  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building,  NW.,  Room  10235. 
Washington.  DC  20503 

FOR  FURTHER  INFORMATION  CONTACT: 

Donna  G.  Lease,  Budget  & 
Administrative  Services  Division,  (202) 
606-0623. 


Office  of 'Personnal  Management 
Steven  R.  Cohen, 

Office  of  Personnel  Management,  Acting 
Director. 

[PR  Doc.  01-2945  Filed  2-2-01;  8:45  am) 

■UJNQ  OOOE  I 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  OMB  Ravisw; 
Conmisnt  Rsqusst 

Upon  Written  Request.  Copies  Available 
From:  Securities  and  Exchange 
Commission.  Office  of  Filings  and 
Information  Services,  Washington,  DC 
20549 

Extension: 
Rule  llAa3-2,  SEC  File  No.  270-439.  OMB 

Control  Number  3235-0500; 
Rule  15C3-4,  SEC  File  No.  270-441,  OMB 

Control  No.  3235-0497; 
Rule  15c3-l(c)(13),  SEC  File  No.  270-t43. 

OMB  Control  No.  3235-0499 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.)  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
requests  for  extension  of  the  previously 
approved  collections  of  information 
discussed  below. 

Rule  llAa3-2  provides  that  self- 
regulatory  organizations  (SROs)  may, 
acting  jointly,  file  a  national  market 
system  plan  or  may  propose  an 
amendment  to  an  effective  national 
market  system  plan  by  submitting  the 
text  of  the  plan  or  amendment  to  the 
Secretary  of  the  Commission,  together 
with  a  statement  of  the  purpose  of  such 
plan  or  amendment  and,  to  the  extent 
applicable,  the  documents  and 
information  required  by  paragraphs 
(b)(4)  and  (5)  of  Rule  llAa3-2. 

The  collection  of  information  is 
designed  to  permit  the  Commission  to 
achieve  its  statutory  directive  to 
facilitate  the  development  of  a  national 
market  system.  The  information  is  used 
to  determine  if  a  national  market  system 
plan,  or  an  amendment  thereto,  should 
be  approved  and  implemented. 

The  respondents  to  the  collection  of 
information  are  self-regulatory 
organizations,  including  national 
securities  exchanges,  national  securities 
associations,  registered  clearing 
agencies  and  the  Municipal  Securities 
Rulemaking  Board. 

Ten  respondents  file  an  average  total 
of  eight  responses  per  year,  which 
corresponds  to  an  estimated  annual 
response  burden  of  267  hours.  At  an 
average  cost  per  burden  hour  of  $50,  the 
resultant  totsd  related  cost  of 
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compliance  for  these  respondents  is 
$13,350  per  year  (267  burden  hours 
multiplied  by  $50/hour  =  $13,350). 

Rule  15c3— 4  requires  certain  broker- 
dealers  that  are  registered  with  the 
Commission  as  OTC  Derivatives  Dealers 
to  establish,  document,  and  maintain  a 
system  of  internal  risk  management 
controls.  The  rule  sets  forth  the  basic 
elements  for  an  OTC  Derivatives  Dealer 
to  consider  and  include  when 
establishing,  docimienting,  and 
reviewing  its  internal  risk  management 
control  system,  which  are  designed  to. 
among  other  things,  ensure  the  integrity 
of  an  OTC  Derivatives  Dealer's  risk 
measurement,  monitoring,  and 
management  process,  to  clarify 
accountability  at  the  appropriate 
organizational  level,  and  to  define  the 
permitted  scope  of  the  dealer's  activities 
and  level  of  risk.  The  rule  also  requires 
that  management  of  an  OTC  Derivatives 
Dealer  must  periodically  review,  in 
accordance  with  written  procedures,  the 
OTC  Derivatives  Etealer's  business 
activities  for  consistency  with  its  risk 
management  guidelines. 

The  staff  estimates  that  the  average 
amount  of  time  an  OTC  Derivatives 
Dealer  will  spend  implementing  its  risk 
management  control  system  is  2,000 
hours  and  that,  on  average,  an  OTC 
Derivatives  Dealer  will  spend 
approximately  200  hours  each  year 
reviewing  and  updating  its  risk 
management  control  system.  Currently, 
one  firm  is  registered  with  the 
Commission  as  an  OTC  Derivatives 
Dealer.  The  staff  estimates  that 
approximately  five  additional  OTC 
liienrivatives  Dealers  may  become 
registered  within  the  next  three  years. 
Accordingly,  the  staff  estimates  the  total 
burden  for  six  OTC  Derivatives  Dealers 
to  be  1.200  hours  annually  for  reviewing 
and  updating  its  risk  management 
control  system. 

The  staff  believes  that  the  cost  of 
complying  with  Rule  15c3— 4  will  be 
approximately  $82.50  per  hour.'  This 
per  hour  cost  is  based  upon  the  annual 
average  hourly  salary  for  a  compliance 
manager,  who  would  generally  be 
responsible  for  initially  establishing, 
documenting,  and  maintaining  an  OTC 
Derivatives  Dealer's  internal  risk 
management  control  system.  The  total 
annual  cost  for  all  affected  OTC 
Derivatives  Dealers  is  estimated  to  be 
$275,000,  based  on  five  firms  each 
spending  10,000  hours  to  implement  an 
internal  risk  management  control 


system  at  $82.50  per  hour  within  the 
next  three  years. 

On  December  17. 1997.  the 
Commission  proposed  for  comment 
amendments  to  its  net  capital  rule.  Rule 
15c3-l.  which  would  define  the  term 
"nationally  recognized  statistical  rating 
organization"  ("NRSRO").^  Rule  15c3-l 
currently  requires  broker-dealers,  when 
computing  net  capital,  to  deduct  from 
their  net  work  certain  percentages  of  the 
market  value  ("haircuts")  of  their 
proprietary  securities  positions.  Broker- 
dealers'  proprietary  positions  in 
commercial  paper,  nonconvertible  debt 
securities,  and  nonconvertible  preferred 
stock  are  accorded  preferential 
treatment  under  the  net  capital  rule,  in 
the  form  of  smaller  haircuts,  if  the 
instruments  are  rated  investment  grade 
by  at  least  two  NRSROs. 

The  Commission  believes  that 
defining  the  term  NRSRO  within  the  net 
capital  rule  would  provide  more 
transparency  in  the  NRSRO  application 
and  review  process.  In  the  proposed 
amendments,  the  Commission  sets  forth 
a  list  of  attributes  that  it  would  consider 
when  reviewing  a  credit  rating 
organization's  NRSRO  application. 
Fiuther,  the  proposed  amendments 
would  formalize  the  appeals  process  if 
a  credit  rating  organization  is  not 
provided  with  the  NRSRO  status  it 
requests. 

Currently,  the  Division  utilizes  the 
no-action  letter  process  to  determine 
which  credit  rating  organizations  may 
be  considered  NRSROs  under  the  net 
capital  rule.  Through  the  no-action 
letter  process,  the  Division  has  provided 
seven  credit  ratings  organizations  with 
written  assurance  that  it  will  not 
recommend  enforcement  action  against 
broker-dealers  that  rely  on  their  oedit 
ratings  for  purposes  of  the  net  capital 
rule.^  The  Division  has  issued  one  letter 
in  which  the  firm  requesting  NRSRO 
status  was  not  provided  with  the 
assurance  it  requested. 

It  is  difficult  to  estimate  the  number 
of  potential  respondents  to  this 
coUection  of  information.  However, 
based  on  the  current  number  of  NRSROs 
and  the  previous  inquiries  of  credit 
rating  organizations,  it  appears 
reasonable  to  estimate  that  eight  credit 
rating  organizations  may  apply  with  the 
Commission  pursuant  to  the  proposed 


'  Per  SIA  Management  and  Professional  Earnings, 
Table  051  (Compliance  Manager)  +  35%  overhead 
QMsed  on  end-of-year  1998  figures). 


'  See  Securities  Exchange  Act  Release  No.  39457 
(December  17,  1997),  62  FR  68018  (December  30. 
1997).  The  Commission  has  not  yet  adopted  a  final 
rule  defining  the  term  NRSRO.  The  Commission's 
Division  of  Market  Regulation  (the  "Division")  has 
reviewed  comments  received  in  connection  with 
the  proposal  and  is  preparing  a  recommendation  for 
the  Commission  to  determine  what  action,  if  any, 
should  be  taken. 

'  Four  of  these  firms  have  since  combined  or  are 
in  the  process  of  combining  with  other  NRSROs. 


amendments.  Based  on  conversations 
with  rating  organizations  currently 
treated  as  NRSROs  under  the  net  capital 
rule  and  the  Commission's  experience 
in  this  area,  it  is  estimated  that  the 
average  amoimt  of  time  necessary  to 
compile  the  information  required  to 
submit  an  NRSRO  application  is 
approximately  100  hours.  Therefore, 
because  there  may  be  eight  potential 
respondents  to  this  collection  and 
because  it  is  estimated  that  it  will  take 
approximately  100  hours  to  collect  the 
information  necessary  for  an  adequate 
submission,  the  total  reporting  and 
recordkeeping  burden  is  estimated  to  be 
approximately  800  hours. 

Because  the  proposed  amendments 
only  require  a  one-time  application 
process,  which  includes  any 
amendments  to  the  initial  application, 
there  is  no  reciuring  reporting  or 
recordkeeping  requirement  and  thus  no 
annual  reporting  or  recordkeeping 
requirement.  However,  NRSROs  will  be 
obligated  to  inform  the  Commission  of 
any  material  changes  to  the  information 
previously  collected  under  the  proposed 
amendments. 

The  staff  believes  that  the  cost  of 
complying  with  the  proposed 
amendments  will  be  approximately 
$105  per  hour.^  This  per  hour  cost  is 
based  upon  the  aimual  average  hourly 
salary  for  a  senior  analyst,  who  would 
generally  be  the  persoimel  responsible 
for  preparing  an  NRSRO  application. 
The  total  annual  startup  cost  for  all 
affected  credit  rating  organizations  is 
estimated  to  be  $84,000,  based  on  eight 
firms  spending  a  total  of  800  hours  to 
prepare  NRSRO  applications. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  reqiiired  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  number. 

Written  comments  regarding  the 
above  information  should  be  directed  to 
the  following  persons:  (i)  Desk  Officer 
for  the  Securities  and  Exchange 
Commission.  Office  of  Information  and 
Regulatory  Afiiairs,  Office  of 
Management  and  Budget,  Room  10102, 
New  Executive  Office  Building, 
Washington,  DC  20503;  and  (ii)  Michael 
E.  Bartell,  Associate  Executive  Director. . 
Office  of  Information  Technology, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington.  DC 
20549.  Comments  must  be  sulunitted  to 
OMB  within  30  days  of  this  notice. 


*  Par  SIA  Management  and  Profaesional  Eaniingt, 
Table  145  (Senior  Research  Analyst)  *  35% 
overhead  (based  on  1999  annual  baaa  salary). 
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Dated:  January  29,  2001. 
Mai^garat  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  01-2953  Filed  2-2-01;  8:45  am] 

■LUNQ  COOK  •010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[File  No.  1-15161] 

Issuer  Delisting;  Notice  of  Application 
To  Wlttidraw  From  Listing  and 
nsgiitrallon;  (3Dshopplng.coni, 
Common  Stock,  No  Psr  Value,  and 
Warrants  To  Purchaao  Common  Stock) 

January  30,  2001. 

3Dsliopping.coin  incorporated  under 
the  laws  of  Califomia  ("Company"),  has 
filed  an  application  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  1  and  Rule  12d2-2(d) 
thereunder,^  to  withdraw  its  Common 
Stock,  no  par  value,  and  Warrants  to 
Purchase  Common  Stock  (referred  to 
collectively  herein  as  the  "Seciuities"), 
from  listing  and  registration  on  the 
American  Stock  Exchange  ("Amex"). 

After  discussing  with  representatives 
of  the  Amex  the  Seciuities'  eligibility  to 
remain  listed  on  the  exchange  in  light 
of  the  Amex's  continued  listing 
maintenance  requirements  for  listed 
securities,  the  Company  has  determined 
to  withdraw  the  Seciuities  from  listing 
and  registration  on  the  Amex.  The 
Company  has  indicated  that  it  will 
pursue  the  possibility  of  having  the 
Securities  quoted  in  the  unlisted  over- 
the-counter  market  once  they  have 
ceased  to  trade  on  the  Amex. 

The  Company  has  stated  in  its 
application  that  it  has  complied  with 
the  nUes  of  the  Amex  governing  the 
withdrawal  of  its  Securities  and  that  its 
application  relates  solely  to  the 
withdrawal  of  the  Securities  from  listing 
and  registration  on  the  Amex  and  shall 
have  no  effect  upon  the  Company's 
continued  obligation  to  file  reports  with 
the  Commission  pursuant  to  Sections  12 
andl3oftheAct.3 

Any  interested  person  may,  on  or 
before  February  21,  2001,  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission.  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609,  facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the  Amex 
and  what  terms,  if  any.  should  be 
imposed  by  the  Commission  for  the 


protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  tlie  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  01-2954  Filed  2-2-01;  8:45  am] 

■HJJNQ  CODE  aOIO-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RetoMe  34-<43900;  Rl*  No.  600-23] 

Self-Regulatory  OrganizMk)ns; 
Government  Securities  Clearing 
CorporatfcMi;  Notice  of  FHing  and  Order 
Approving  a  Request  for  an  Extenston 
of  Tsmporary  Registratfcin  aa  a 
Clearing  Agency 

January  29,  2001. 

Notice  is  her^y  given  that  on  January 
10,  2001,  the  Government  Securities 
Qearing  Corporation  ("GSCC")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  a  request 
asking  that  the  Commission  grant  GSCC 
fuU  registration  as  a  clearing  agency  or 
in  the  alternative  extend  GSCC's 
temporary  registration  as  a  clearing 
agency  until  such  time  as  the 
Commission  is  able  to  grant  GSCC 
permanent  registration.^  The 
Commission  is  publishing  this  notice 
and  order  to  solicit  comments  bom 
interested  persons  and  to  extend  GSCC's 
temporary  registration  as  a  clearing 
agency  through  July  31,  2001. 

On  May  24,  1988,  pursuant  to  sections 
17A(b)  and  19(a)  of  the  Act  2  and  Rule 
17Ab2-l  promulgated  thereunder,^  the 
Commission  granted  GSCC  registration 
as  a  clearing  agency  on  a  temporary 
basis  for  a  period  of  three  years.*  TTie 
Commission  subsequently  has  extended 
GSCC's  registration  throiigh  January  31, 
2001.S 


>  15  U.S.C.  78Ad). 

» 17  CFR  240.12d2-2(d). 

'  15  U.S.C.  78/  and  15  VS.C.  78m. 


«17afR20O.3O-3(a)(l). 
» Letter  from  Jeffrey  F.  Ingber,  General  Counsel 
and  Managing  Director,  GSCC  (January  10,  2001). 
» 15  U.S.C.  78q-l(b)  and  78s(a). 
»17CFR240.17Ab2-l. 

*  Securities  Exchange  Act  Release  No.  25740  (May 
24,  1988),  53  FR  19639. 

*  Securities  Exchange  Act  Release  Nos.  25740 
(May  24,  1988),  53  FR  19639;  29236  (May  24, 1991), 
56  FR  24852;  32385  (June  3.  1993),  58  FR  32405; 
35787  (May  31,  1995),  60  FR  30324;  36508 
(November  27. 1995),  60  FR  61719;  37983 
(November  25, 1996),  61  FR  64183;  38698  (May  30, 
1997),  62  FH  30911;  39696  (February  24,  1998),  63 
FR  10253;  41104  (February  24, 1999),  64  FR  10510; 
41805  (August  27.  1999),  64  FR  48682;  42335 


The  Commission  today  is  extending 
GSCC's  temporary  regisbation  as  a 
clearing  agency  in  order  that  GSCC  may 
continue  to  act  as  a  clearing  agency 
while  the  diommission  seeks  comment 
on  granting  GS(X  permanent 
registration  as  a  clearing  agency.  The 
Commission  expects  to  publish  notice 
requesting  comments  on  permanent 
registration  as  a  clearing  agency  during 
the  first  quarter  of  this  year. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing 
application.  Such  written  data,  views, 
and  arguments  will  be  considered  by  the 
Commission  in  granting  registration  or 
instituting  proceedings  to  determine 
whether  registration  should  be  denied 
in  accordance  with  section  19(a)(1)  of 
the  Act.  6  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Copies  of  the  appUcation  for  registration 
and  all  written  comments  will  be 
available  for  inspection  at  the 
Commission's  Public  Reference  Room, 
450  Fifth  Street,  NW..  Washington,  DC 
20549. 

All  submissions  should  refer  to  File 
No.  600-23  and  should  be  submitted  by 
February  26,  2001. 

It  is  Therefore  Ordered  that  GSCC's 
temporary  registration  as  a  clearing 
agency  (File  No.  600-23)  be  and  hereby 
is  extended  through  July  31,  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  01-2956  Filed  2-2-01;  8:45aml 

■UMQ  cooe  MIO-ei-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RetoM*  ^to.  34-43901 ;  Hie  No.  SR-Ptibt- 
01-12] 

Self-Regulatory  Organizations;  Notice 
of  HIIng  and  ImmedMs  Effectiveness 
of  Proposed  Rule  Change  t>y  the 
Philadelphia  Stock  Exchange,  Inc., 
Relating  to  Automatic  Price 
Improvement  for  Equities  Trading  In 
Decimals 

January  30,  2001. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 


(January  12,  2000),  65  FR  3509;  and  43089  (July  28, 
2000),  65  FR  48032. 

•15  U.S.C.  7688(a)(1). 

M7  CFR  20O.3O-3(a)(16). 
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r'Act"),!  and  Rule  19b-4  thereunder,2 
notice  is  hereby  given  that  on  January 
P6,  2001,  the  Philadelphia  Stock 
Exchange,  Inc.  ("Phbc"  or  "Exchange"), 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
Chi  January  29,  2001,  the  Phlx  amended 
the  proposal.^  The  Exchange  filed  the 
proposal  pursuant  to  Section  19(b)(3)(A) 
of  the  Act,*  and  Rule  19b-4(f)(6) 
thereunder,^  which  renders  the  proposal 
effective  upon  filing  with  the 
Commission.^  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  bom.  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

I   The  Phlx  proposes  to  codify  a  new 
'  automated  price  improvement  feature 
for  equities  traded  in  decimals  into  Phlx 
Rule  229.07.  The  text  of  the  proposed 
rule  change  is  below.  Proposed  new 
language  is  in  italics.  Proposed 
deletions  are  in  brackets. 

Rule  229.     Philadelphia  Stock 
Exchange  Automated  Communication' 
and  Execution  System  (PACE) 

PACE  provides  a  system  for  the 
automatic  execution  of  orders  on  the 
Exchange  equity  floor  under 
predetermined  conditions.  Orders 
accepted  imder  the  system  may  be 
executed  on  a  fully  automated  or 
manual  basis  in  accordance  with  the 
provisions  of  this  Rule.  Securities 
admitted  to  dealings  on  the  equity  floor 
are  eligible  for  tracUng  on  the  PACE 
System  in  which  equity  specialists  and 
member  organizations  may  choose  to 
participate.  The  conditions  imder  which 
orders  will  be  accepted  and  executed 
are  set  forth  below.  When  used  in  the 
Rule,  PRL  means  a  combined  roimd-lot 
and  odd-lot  order,  and  PACE  Quote 
means  the  best  bid/ ask  quote  among  the 
American,  Boston,  Cincinnati,  Chicago, 
New  York,  Pacific  or  Philadelphia  Stock 
Exchange,  or  the  Intermarket  "Trading 
System/Computer  Assisted  Execution 


» 15  U.S.C.  788(b)(1). 

»17CFR240.19b-4. 

'.See  January  29,  2001  letter  from  Edith  Hallahan, 
ttoputy  General  Counsel,  Phlx  to  Joseph  P.  Morra, 
Special  Counsel,  Division  of  Market  Regulation, 
Commission  ("Amendment  No.  1").  At  the 
Commission's  request,  the  Phlx  filed  Amendment 
No.  1,  which  Bslcs  that  the  proposal  be  implemented 
on  a  six-month  pilot  basis. 

« 15  U.S.C.  78s(b)(3)(A). 

» 17  CFR  240.19b-4(f)(6). 

"The  Phlx  has  asked  the  Commission  to  waive 
I  lie  5-day  pre-filing  notice  requirement.  See  Rule 
9b-4(f)(6)(iii).  17  CFR  240.19b-4(f)(6)(iii). 


System  ("ITS/CAES")  quote,  as 
appropriate.  The  PACE  rules,  conditions 
and  guidelines  do  not  apply  to  orders 
not  on  the  system,  and  existing  rules 
governing  orders  not  on  the  system  are 
not  affected  hereby. 
Supplementary  Material: 

General 

The  following  PACE  execution 
parameters  are  miniTniim  standards 
applicable  to  agency  orders  received 
through  PACE.  Orders  transmitted  to  the 
floor  through  the  PACE  system  can  be 
executed  on  a  basis  better  than  the 
applicable  minimum  standard: 

.01-06    No  change. 

.07    (a)  Member  organizations  which 
enter  market  orders  after  the  opening 
may  elect  to  have  such  orders  executed 

(i)  in  accordance  vrith  the  procedures 
set  forth  in  Supplementary  Material 
Section  .05  or, 

(ii)  if  such  execution  price  would  be 
outside  the  New  York  market  high-low 
range  for  the  day  manually  at  or  within 
the  New  York  market  high-low  range  of 
the  day. 

(b)  Market  orders  (round-lots  of  600  to 
2000  shares  or  such  greater  size  which 
the  specialist  agrees  to  accept  and  PRL's 
of  601  to  2099  shares  or  such  greater 
size  which  the  specialist  agrees  to 
accept)  which  are  entered  after  the 
opening  and  which  the  specialist  has 
not  agreed  to  accept  for  automatic 
execution  shall  not  be  subject  to  the 
execution  parameters  set  forth  in 
Supplementary  Material  .05  and  shaU  be 
executed  in  accordance  with 
Supplementary  Material  .10(b)  and 
other  applicable  rules  of  the 
Philadelphia  Stock  Exchange;  provided, 
however,  that  the  odd-lot  portion  of 
PRL's  of  601  or  more  shares  shall  be 
executed  at  the  same  price  as  the  round- 
lot  portion.  In  the  case  of  a  PRL  order, 
the  round-lot  portion(s)  of  which  is 
executed  at  more  than  one  price,  the 
odd-lot  portion  shall  be  executed  at  the 
same  price  as  the  first  round-lot  portion 
is  executed. 

(c)  Price  Improvement  for  PACE 
Orders. 

(i)  Automatic  Price  Improvement — 
Where  the  specialist  voluntarily  agrees 
to  provide  automatic  price  improvement 
to  all  customers  and  all  eligible  market 
orders  in  a  security,  automatically 
executable  market  and  marketable  limit 
orders  in  New  York  Stock  Exchange  and 
American  Stock  Exchange  listed 
securities  received  through  PACE  for 
599  shares  or  less  shall  be  provided 
with  automatic  price  improvement  fimm 
the  PACE  Quote  when  received  of  Vie 
for  equities  trading  in  fractions  or,  either 
$.01  or  a  percentage  of  the  PACE  Quote 
when  the  order  is  received  for  equities 


trading  in  decimals  [frtim  the  PACE 
Quote  when  received]  beginning  at  9:30 
A.M.,  except  where: 

(A)  a  buy  order  would  be  improved  to 
a  price  less  than  the  last  sale  or  a  sell 
order  would  be  improved  to  a  price 
higher  than  the  last  sale  (except  as 
provided  in  (E)  below);  or 

(B)  a  buy  order  would  be  improved  to 
the  last  sale  price  which  is  a  downtick 
or  a  sell  order  would  be  improved  to  the 
last  sale  price  which  is  an  uptick 
(except  as  provided  in  (E)  below).  The 
PAdlE  System  will  determine  whether 
the  last  sale  price  is  a  downtick  or  an 
uptick.  The  PACE  System  does  not 
recognize  changes  from  the  previous 
day's  close. 

m  these  situations,  the  order  is  not 
eligible  for  automatic  price 
improvement,  and  is,  instead, 
automatically  executed  at  the  PACE 
C^ote.  A  specialist  may  voluntarily 
agree  to  provide  automatic  price 
improvement  to  larger  orders  in  a 
particular  security  to  all  customers 
imder  this  provision. 

A  specialist  may  choose  to  provide 
automatic  price  improvement  where  the 
PAC]E  Quote  is  %6  or  greater  or  Va  or 
greater  for  equities  trading  in  fractions; 
[,  or  .03  or  greater  or  .05  or  greatw]  for 
equities  trading  in  decimals,  a  specialist 
may  choose  to  provide  automatic  price 
improvement  of:  (i)  $.01  where  the 
PACE  Quote  is  either  $.05  or  greater,  or 
$.03  or  greater,  or  (ii)  where  the  PACE 
Quote  is  $.02  or  greater,  a  percentage  of 
the  PACE  Quote  when  the  order  is 
received,  up  to  50%,  rounded  to  the 
nearest  penny,  and  at  least  $.01,  in  a 
particular  security  to  all  customers. 

(C)  Automatic  price  improvement  will 
not  occur  for  odd-lot  orders,  nor  where 
the  execution  price  before  or  after  the 
application  of  automatic  price 
improvement  would  be  outside  the 
primary  market  high/low  range  for  the 
day,  if  so  elected  by  the  entering 
member  organization. 

(D)  The  POES  window  of 
Supplementary  Material  .05  above  does 
not  apply  where  an  order  is  subject  to 
automatic  price  improvement  or  manual 
price  protection. 

(E)  Sell  Order  Enhancement  I — A 
specialist  may  choose  to  give  automatic 
price  improvement  to  all  sell  orders  of 
100  shares  or  more,  as  determined  by 
the  specialist,  in  a  particular  security 
which  would  be  improved  to  the  last 
sale  on  an  uptick;  or. 

Sell  Order  Enhancement  n — ^A 
specialist  may  choose  to  give  automatic 
price  improvement  to  all  sell  orders  of 
100  shares  or  more,  as  determined  by 
the  specialist,  in  a  particular  security 
which  would  be  improved  to  a  price 
higher  than  the  last  sale. 
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(ii)  Mandatory  Manual  Double-up/ 
Double-down  Price  Protection — Where 
the  specialist  does  not  agree  to  provide 
automatic  price  improvement  in  a 
security,  the  specialist  must  provide 
manual  double-up/double-down  price 
protection  in  any  instance  where  the 
bid/ask  of  the  PACE  Quote  is  Vs  or 
greater  for  equities  trading  in  fractions, 
or  .05  or  greater  for  equities  trading  in 
decimals,  beginning  at  9:30  A.M.,  to  all 
customers  and  all  eligible  orders  in  a 
security,  where  the  PACE  System  shall 
stop  eligible  automatically  executable 
market  and  marketable  limit  orders  of 
599  shares  or  less  in  New  York  Stock 
Exchange  or  American  Stock  Exchange 
listed  securities  received  through  PACE 
in  double-up/down  situations  in  order 
to  receive  an  opportunity  for  price 
improvement  over  the  PACE  Quote 
when  received.  Orders  are  "stopped"  by 
the  specialist  at  the  PACE  Quote  when 
received,  meaning  that  the  order  is 
guaranteed  to  receive  at  least  that  price 
by  the  end  of  the  trading  day.  A 
specialist  may  voluntarily  agree  to 
provide  manual  double-up/double- 
down  price  protection  to  larger  orders  in 
a  particular  security  to  all  customers 
imder  this  provision.  Where  the 
execution  (stop)  price  would  be  outside 
the  primary  market  high/low  range  for 
the  day,  if  so  elected  by  the  entering 
member  organization,  the  order  will  be 
handled  manually  pursuant  to 
paragraph  (a)  above.  Odd-lot  orders  are 
not  eligible  for  double-up/double-down 
manual  price  protection. 

A  douole-up/double  down  situation  is 
defined  as  a  trade  that  wotild  be  at  least: 

(i)  y*  (up  or  down)  for  equities  trading 
in  fractions,  or  .10  (up  or  down)  for 
equities  trading  in  decimals  from  the 
last  regular  way  sale  on  the  primary 
maricet;or 

(ii)  V4  for  equities  trading  in  fractions, 
at  .10  for  equities  trading  in  decimals 
from  the  regular  way  sale  that  was  the 
previous  intraday  change  on  the 
primary  market. 

(iii)  Member  organizations  entering 
orders  may  elect  to  participate  in 
manual  double-up/double-down  price 
protection.  Failure  to  elect  Mrill  result  in 
the  activation  of  the  double-up/double- 
down  feature  for  that  User,  but 
specialists  determine  whether  to 
provide  automatic  price  improvement  in 
a  particular  security. 

(iv)  Extraordinary  Qrciunstances — 
Both  automatic  price  in^nrovement  and 
manual  doubl»-up/douUe-doMm  price 
protection  may  be  disengaged  in  a 
security  or  floor- wide  in  extraordinary 
drcumstanoes  with  the  approval  of  two 
Floor  Officials.  In  additim  to  fast 
market  conditions,  for  purposes  of  this 
paragraph,  extraordinary  circumstances 


also  include  systems  malfunctions  and 
other  circumstances  that  limit  the 
Exchange's  ability  to  receive, 
disseminate  or  update  market 
quotations  in  a  timely  and  accurate 
manner. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  tfie  Propoaed  Rule 

rhany 

In  its  filing  with  the  Conunission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
its  proposal  and  discussed  any 
comments  it  received  regarding  the 
proposal.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Exchange  has 
prepared  summaries,  set  forth  in 
Sections  A,  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  incorporate 
a  new  form  of  automatic  price 
improvement  for  equities  trading  in 
decimals,  based  on  a  percentage  of  the 
spread  between  the  bid  and  offer. 

According  to  the  Phbc,  price 
improvement  statistics  are  often  used  by 
order  flow  providers  as  a  measure  of 
both  a  specialist's  and  an  exchange's 
execution  quality.  Broker-dealers  are 
subject  to  the  fiduciary  duty  of  best 
execution  respecting  their  order  routing 
decisions.  The  Phlx  has  long  sought  to 
encourage  the  development  of  features, 
and  specialist  participation  in  such 
features,  that  contribute  to  higher  price 
improvement  figures  and  thus 
encourage  bettw  execution  quality  for 
the  Exchange.  The  proposal  is  intended 
to  codify  a  new  automatic  price 
improvement  choice  for  equities  trading 
in  decimals  that  enables  price 
improvement  greater  than  one  penny. 

CurrenUy,  specialists  may  choose  to 
provide  automatic  price  improvement  of 
$.01  for  equities  trading  in  decimals 
(where  the  PACE  ^  Quote  »  is  either  $.05 
or  greater,  or  $.03  or  greater)." 
Automatic  price  improvement  is  a 
feature  of  the  Exchange's  PACE  System 
that  automatically  executes  eligible 


'  PACE  i«  th«  Exdunge's  automated  ordar 
delivery,  nniting,  execution  and  reporting  (ystwn 
for  equities. 

•The  PACE  Quote  U  the  NBBO.  or  National  Best 
Bid/Offsr. 

•  See  Seoirities  Exchange  Act  Release  No.  43206 
(August  25.  2000).  65  FR  53250  (Septraaber  1,  2000) 
(SR-Phlx-00-06). 


orders  at  a  price  better  than  the  PACE 
Quote.  Although  participation  in 
automatic  price  improvement  (as  well  as 
participation  in  PACE  as  a  whole)  is 
voluntary,  specialists  are  required  to 
manually  provide  price  improvement  in 
certain  situations  described  in  Phlx  Rule 
229.07(c)(ii)  (double  downtick 
protection). 

The  proposal  amends  Phlx  Rule  229. 
Supplementary  Material  .07(c),  such 
that,  for  eqtiities  trading  in  decimals,  a 
specialist  may  choose  to  provide 
automatic  price  improvement  in  the 
form  of  a  percentage  of  the  PACE  Quote 
when  an  order  is  received,  up  to  50% , 
rounded  to  the  nearest  penny.  This 
"percentage  price  improvement"  feature 
would  be  available  to  all  customers 
where  the  PACE  Quote  is  $.02  or  greater 
in  a  particular  secxirity.  For  example, 
where  the  PACE  Quote  is  $10.00-$10.50 
(a  spread  of  $.50),  a  specialist  electing 
this  feature  and  choosing  a  percentage 
of  30  would  provide  automatic  price 
improvement  of  $.15  to  an  eligible 
PACE  order,  thus,  an  incoming  eligible 
sell  order  would  receive  an  execution 
price  of  $10.15,  whereas,  absent 
automatic  price  improvement,  it  would 
be  automatically  executed  at  $10.00.  If 
the  specialist  in  this  example  chooses  a 
percentage  of  25,  the  resulting  $.125 
(12-V2  cents)  would  be  rounded  dovm 
to  12  cents.  Thus,  the  new  feature 
provides  automatic  price  improvement 
greater  than  one  penny.^° 

2.  Statutory  Basis 

The  Phlx  believes  that  the  proposal  is 
consistent  with  section  6(b)  of  the  Act.^^ 
in  general,  and  furthers  the  objectives  of 
section  6(b)(5)  ^^  in  particular,  in  that  it 
is  designed  to  promote  just  and 
equitable  principles  of  trade,  remove 
impediments  to  and  perfect  the 
mechanism  of  a  bee  and  open  market 
and  protect  investors  and  the  public 
interest  by  extending  automated  price 
improvement  more  widely  to  equities 
traded  in  decimals. 

fl.  Self-Regulatory  Organization's 
Statement  on  Buiden  on  Competition 

The  Phbc  does  not  believe  that  the 
proposed  rule  change  wrill  result  in  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 


><>The  new  price  improvement  feeture  will  be 
implemented  on  a  six-month  pilot  basis,  beginning 
January  29,  2001. 

"  15  U.S.C  78f[b). 

"  15  UAC  781(b)(5). 
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m.  Date  of  Effectiveness  of  the 
Propoaed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change  does  not: 

(i)  SignificanUy  affect  the  protection 
of  investors  or  the  public  interest; 

(ii)  Impose  any  significant  burden  on 
competition;  and 

(iii)  Become  operative  for  30  days 
from  the  date  on  which  it  was  filed,  or 
such  shorter  time  as  the  Commission 
may  designated,  it  has  become  effective 
pursuant  to  section  19(b)(3)(A)  of  the 
Act "  and  Rule  19b-4(f)(6)  ^* 
thereunder.  At  any  time  within  60  days 
of  the  filing  of  the  proposed  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

The  Phbc  has  requested  that  the 
Commission  waive  the  5-day  pre-filing 
notice  requirement,  and  the  30-day 
operative  waiting  period,  to  allow  the 
Phlx  to  implement  the  feature  for 
decimal  trading  beginning  January  29, 
2001.  The  Commission  finds  good  cause 
for  waiving  both  the  5-day  pre-filing 
notice  requirement  and  the  30-day 
operative  waiting  period.  Waiving  these 
requirements  will  allow  investors  to 
reap  the  benefits  of  the  Phbc's  new  pric:e 
improvement  program  without  delay. 
For  these  reasons,  the  Commission  finds 
good  cause  for  waiving  the  5-day  pro- 
filing notice  requirement  and  the  30-day 
operative  waiting  period. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
(X)pies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
(X)mmunications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 


"1SU.S.C.  78s(b)(3)(A). 
»« 17  CFR  240.19b-«(0(6). 


available  for  inspection  and  copying  at 
the  princnpal  office  of  the  Phlx.  All 
submissions  should  refer  to  file  number 
SRr4»hbc-01-12  and  should  be 
submitted  by  February  27,  2001. 

For  the  Conunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.** 

Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  01-2955  Filed  2-2-01;  8:45  am] 
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TENNESSEE  VALLEY  AUTHORITY 

Paperworit  Reduction  Act  of  1995,  as 
Amended  by  Pub.  L 104-13;  Propoaed 
Collection;  Comment  ReQuaet 

AGENCY:  Tennessee  Valley  Authority. 
ACTION:  Proposed  collection;  comment 
request. 

SUMMARY:  The  proposed  information 
collection  described  below  will  be 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  Chapter  35,  as 
amended).  The  Tennessee  Valley 
Authority  is  soliciting  public  comments 
on  this  proposed  collection  as  provided 
by  5  CFR  Section  1320.8(d)(1).  Requests 
for  information,  including  copies  of  the 
information  collection  proposed  and 
supporting  dc»cumentation,  should  be 
directed  to  the  Agency  Clearance 
Offic:er:  Wilma  H.  McCauley,  Tennessee 
Valley  Authority,  1101  Market  Street 
(EB  5B),  Chattanooga,  Tennessee  37402- 
2801;  (423)  751-2523. 

Comments  should  be  sent  to  the 
Agencry  Clearance  Officer  no  later  than 
April  6,  2001. 
SUPPLEMENTARY  INFORMATION: 

Type  of  Request:  Regular  submission. 

Title  of  Information  Collection:  TVA 
Police  Customer  Satisfaction  Survey. 

Frequency  of  Use:  On  occasion. 

Affected  Puolic:  Individuals  and 
Small  Businesses. 

Siiia77  Businesses  or  Organizations 
Affected:  Yes. 

Estimated  Number  of  Annual 
Responses:  2,000. 

Estimated  Total  Armual  Burden 
Hours:  167. 

Estimated  Average  Burden  Hours  Per 
Response:  5  minutes. 

Need  For  and  Use  of  Information: 
This  information  collection  will  be 
randomly  distributed  to  individuals 
who  use  TVA  facilities  and  come  in 
contac:t  with  TVA  Police  Officers  (i.e.. 
campers,  boaters,  marina  operators,  etc.) 
to  provide  feedback  on  the  quality  of  the 


"  17  CTR  200.30-3(a)(12). 


secnirity  and  safety  provided  by  TVA 
Police  on  TVA-managed  public  lands. 
The  information  collection  will  be  used 
to  evaluate  (nurent  secnirity  and  safety 
policies  and  to  identify  new 
opportunities  for  improvements. 

Jacklyn  J.  Stephenson. 

Senior  Manager,  Enterprise  Operations 
Information  Services. 
[FR  Doc.  01-2910  FUed  2-2-01;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Aviation  Proceeding!,  Agreements 
nied  During  the  Week  Ending  January 
26,2001 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C. 
Sections  412  and  414.  Answers  may  be 
filed  within  21  days  after  the  filing  of 
the  application. 

Docket  Number:  OST-2001-8771. 

Date  Filed:  January  24,  2001. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC31  N&C/CIRC  0154  dated 
23  January  2001,  Mail  Vote  104— 
Resolution  015b,  TC31  North  and 
Central  Pacific  Add-on  Amounts,  (USA/ 
US  Territories),  Intended  effective  date: 
1  April  2001. 

Docket  Number:  OST-2001-8788. 

Date  Filed:  January  26,  2001. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC23  EUR-SEA  0105  dated 
19  December  2000,  Europe-South  East 
Asia  Resolutions  rl-r28,  TC23  EUR- 
SEA  0106  dated  19  January  2001, 
(Technical  Corrections),  Minutes — 
PTC23  EUR-SEA  0107  dated  19  January 
2001,  Tables— PTC23  EUR-SEA  Fares 
0026  dated  5  January  2001,  Intended 
effective  date:  1  April  2001. 

Dorothy  Y.  Beard, 

Federal  Register  Liaison . 

[FR  Doc.  01-2968  Filed  2-2-01;  8:45  am] 

BILUNG  CODE  4no-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Aviation  Proceedings,  Agreements 
Hied  During  the  Week  Ending 
DecemtMr  22,  2000 

The  following  Agreements  were  filed 
with  the  Department  of  Trans{>ortation 
under  the  provisions  of  49  U.S.C. 
sections  412  and  414.  Answers  may  be 
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filed  within  21  days  after  the  filing  of 
the  application. 

Docket  Number:  OST-2000-8563. 

Date  Filed:  December  19.  2000. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Sufc/ert.PTC31  N&C/CIRC  0139  dated 
14  November  2000  rl-2.  PTC31  N&C/ 
CIRC  0140  dated  14  November  2000  r3- 
r9.  PTC31  NatC/CIRC  0141  dated  14 
November  2000  rlO-r29,  PTC31  N&C/ 
CIRC  0142  dated  14  November  2000 
r30-r45,  PTC31  N&C/CIRC  0145  dated 
21  November  2000  (Technical 
Correction),  PTC31  N&C/CIRC  0148 
dated  8  December  2000  (Technical 
Correction).  Minutes— PTC31  N&C/CIRC 
0149  dated  15  December  2000,  PTC31 
N&C/CIRC  0151  dated  19  December 
2000  (Correction),  Tables— PTC31  N&C/ 
CIRC  Fares  0060  dated  17  November 
2000.  PTC31  N&C/CIRC  Fares  0061 
dated  17  December  2000.  PTC31  N&C/ 
CIRC  Fares  0062  dated  17  December 
2000.  PTC31  N&C/CIRC  Fares  0065 
dated  21  November  2000  (Technical 
Correction).  PTC31  N&C/CIRC  Fares 
0066  dated  21  November  2000 
(Technical  Correction),  PTC31  N&C/ 
CIRC  Fares  0077  dated  1  December  2000 
(Technical  Correction).  PTC31  N&C/ 
CIRC  Fares  0078  dated  8  December  2000 
(Technical  Correction).  PTC31  N&C/ 
CIRC  Fares  0079  dated  8  December  2000 
(Technical  Correction),  Intended 
effective  date:  April  2001. 

Docket  Number:  OST-2000-8564. 

Date  Filed:  December  19,  2000. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC31  N&C/CIRC  0143  dated 
14  November  2000,  TC31  North  & 
Central  Pacific — ^TC3-Central  America, 
South  America  rl-19.  Tables— PTC31 
N&C/CIRC  Fares  0063  dated  17 
November  2000,  Intended  effective  date: 
1  April  2001. 

Docket  Number:  OST-2000-«565. 

Date  Filed:  December  19,  2000. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC31  N&C/CIRC  0144  dated 
14  November  2000  rl-15,  PTC31  N&C/ 
CIRC  0146  dated  1  December  2000 
(Technical  Correction),  Minutes — 
PTC31  N&C/CIRC  0150  dated  15 
December  2000.  Table9-^TX:31  N&C/ 
CIRC  Fares  0064  dated  17  November 
2000,  Intended  effective  date:  1  April 
2001. 

Docket  Number:  OST-2000-8566. 

Date  Filed:  December  21.  2000. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC  COMP  Fares  0216  dated 
19  December  2000.  TC12/TC123  North 
Atlantic-Resolution  015n  USA,  Add-on 
Amounts,  Report-^*TC  COMP  0739 


dated  19  December  2000,  hitended' 
effective  date:  1  February  2001. 

Dorothy  Y.  Beard, 

Federal  Register  Liaison. 

[FR  Doc.  01-2970  Filed  2-2-01;  8:45  am] 

a«.UNO  COOe  4910-63-P 

DEPARTMENT  OF  TRANSPORTATION 

Office  of  ttM  Secretary 

Aviation  Proceedings,  Agreements 
Hied  During  the  Week  Endir>g  January 
19, 2001 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C. 
sections  412  and  414.  Answers  may  be 
filed  within  21  days  after  the  filing  of 
the  application. 

Docket  Number:  OST-2001-8691. 

Date  Filed:  January  16,  2001. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC  COMP  0753  dated  16 
January  2001,  Mail  Vote  103 — 
Resolution  011a  (Amending),  Mileage 
Manual  Non-TC  Member/Non-IATA 
Carrier  Sectors,  Intended  effective  date: 
1  February  2001  for  implementation  1 
April  2001. 

Docket  Number:  OST-2001-8692. 

Date  Filed:  January  16,  2001. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC  COMP  0754  dated  19 
January  2001,  Mail  Vote  101— 
Resolution  OlOo,  Special  Adopting 
Resolution — fares  to/from  Gaza  City, 
Intended  effective  date:  1  February 
2001. 

Docket  Number:  OST-2001-8734. 

Date  Filed:  January  19,  2001. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC31  N&C/CIRC  0147  dated 
1  December  2000,  Mail  Vote  097— 
Resolution  074r,  TC31  North  and 
Central  Pacific,  PEX  Fares  from  Japan  to 
North  America.  Caribbean.  Intended 
effective  date:  1  April  2001. 

Dorotfay  Y.  Beard, 

Federal  Register  Liaison. 

[FR  Doc.  01-2971  Filed  2-2-01;  8:45  am] 

MLUNO  CODE  4eio-a>-p 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Aviation  Proceedings,  Agreements 
Hied  During  the  Week  Ending  January 
12,2001 

The  folloMring  Agreements  were  filed 
with  the  Department  of  Transportation 


under  the  provisions  of  49  U.S.C. 
sections  412  and  414.  Answers  may  be 
filed  within  21  days  after  the  filing  of 
the  application. 

Docket  Number:  OST-2001-8670. 

Date  Filed:  January  11.  2001. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC12  USA-EUR  0110  dated 
12  January  2001,  Mail  Vote  102— 
Resolutions  072ss  and  075ss.  Excursion 
Fares  fttjm  Europe  to  USA.  APEX  Fares 
bom  Europe  to  USA,  intended  effective 
date:  25  January  2001. 

Dorothy  Y.  Beard, 

Federal  Register  Liaison. 

[FR  Doc.  01-2972  Filed  2-2-01;  8:45  am] 

BHJJNG  COOe  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Notk»  of  Applicatkins  for  Certifteates 
of  Public  Conveniertce  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  Q  During  the  Week 
Ending  January  19, 2001 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  E>epartment  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq.].  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
-the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  OST-2001-8694. 

Date  Filed:  January  16,  2001. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope;  February  6,  2001. 

Description:  Application  of  Barron 
World  Aviation.  Ltd..  L.L.C.,  d/b/a 
Barron  World  Airways  pursuant  to  49 
U.S.C.  Section  41102  and  Subpart  B, 
applies  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
interstate  charter  air  transpoEtation. 

Docket  Number:  OST-2001-8695. 

Date  Filed:  January  16,  2001. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  February  6,  2001. 

Description:  Application  of  Sunrise 
Airlines,  Inc.,  requests  a  waiver  of  14 
C.F.R.  Section  204.7  so  that  Sunrise  may 
resume  regularly  scheduled  commuter 
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air  service  operations  during  its  Chapter 
11  reorganization  case,  on  or  before 
February  16,  2001. 

Dorothy  Y.  Beard, 

Federal  Register  Liaison. 

[FR  Doc.  01-2969  Filed  2-2-01;  8:45  am] 

BUMQCOOE  4910-62-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

[Docket  Number  01-02] 

Report  to  the  Congrees  Regarding  the 
Differences  in  Capital  and  Accounting 
Standards  Among  the  Federal  Banking 
and  Thrtti  Agenciee 

AGENCY:  Office  of  the  Comptroller  of  the 
Currency,  Treasury. 

ACTION:  Report  to  the  Committee  on 
Banking,  Housing,  and  Urban  Affairs  of 
the  United  States  Senate  and  to  the 
Committee  on  Banking  and  Financial 
Services  of  the  United  States  House  of 
Representatives  regarding  di^rences  in 
capital  and  accounting  standards  among 
the  federal  banking  and  thrift  agencies. 

SUMMARY:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC)  has  prepared  this 
report  as  required  by  the  Federal 
Deposit  Insurance  Corporation 
Improvement  Act  of  1991  (FDICIA). 
FDICIA  requires  the  OCC  to  provide  a 
report  to  Congress  on  any  differences  in 
capital  standards  among  the  federal 
financial  regulatory  agencies.  This 
notice  is  intended  to  satisfy  the  FDICIA 
requirement  that  the  report  be  published 
in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Roger  Tufts,  Senior  Economic  Advisor, 
Office  of  the  Chief  National  Bank 
Examiner  (202)  874-5070;  Louise  A. 
Francis,  National  Bank  Examiner,  Office 
of  the  Chief  Accountant  (202)  874-1306; 
Laura  Goldman,  Senior  Attorney, 
Legislative  and  Regulatory  Activities 
Division  (202)  874-5090;  or  Ron 
Shimabukujo,  Senior  Attorney, 
Legislative  and  Regulatory  Activities 
Division,  (202)  874-5090,  Office  of  the 
Comptroller  of  the  Currency,  250  E 
Street  SW.,  Washington,  DC  20219. 

SUPPLEMENTARY  INFORMATKM: 


Di£Eerence8  in  Capital  and  Accounting 
Standards  Among  the  Federal  Banking 
and  Thrift  Agencies 

Report  to  the  Committee  on  Banking, 
Housing,  and  Uri>an  Affairs  of  the 
United  States  Senate  and  to  the 
Committee  on  Banking  and  Financial 
Services  of  die  United  States  House  of 
Representatives,  Submitted  by  the 
Office  of  the  Comptroller  of  the 
Currency 

December  2000. 

This  report '  describes  the  differences 
among  the  capital  requirements  of  the 
Office  of  the  Comptroller  of  the 
Currency  (OCC)  and  those  of  the  Board 
of  Governors  of  the  Federal  Reserve 
System  (FRB).  the  Federal  Deposit 
Insurance  Corporation  (FDIC),  and  the 
Office  of  Thrift  Supervision  (OTS).^  The 
report  is  divided  into  five  sections.  The 
first  section  provides  a  short  overview 
of  the  current  capital  requirements;  the 
second  section  discusses  the  differences 
in  the  capital  standards;  the  third 
section  briefly  discusses  recent 
amendments  made  by  the  Agencies  to 
their  respective  capital  standards  to 
promote  more  consistent  capital 
standards;  the  fourth  section  discusses 
recent  interagency  proposals;  and  the 
fifth  section  discusses  the  differences  in 
accounting  standards  related  to  capital. 

A.  Overview  of  the  Risk-Based  Capital 
Standards 

1.  Credit  Risk  Component 

Since  the  adoption  of  the  risk-based 
capital  guidelines  in  1989,  all  of  the 
Agencies  have  applied  similar  capital 
standards  to  the  institutions  they 
supervise.  The  risk-based  capital 
guidelines  implement  the  Accord  on 
International  Convergence  of  Capital 
Measurement  and  Capital  Standards 
adopted  by  the  Basel  Committee  on 
Banldng  Supervision  (Basel  Accord)  ^  in 
July.  1988. 


'  This  report  U  made  pursuant  to  section  37(c)  of 
the  Federal  Deposit  Insurance  Act  (FDIA).  12  U.S.C 
1831n(c).  Section  37(c)  was  added  to  the  FDIA  by 
section  121  of  the  Federal  Deposit  Insurance 
Corporation  Improvement  Act  of  1991  (FDICIA), 
Pub.  L.  No.  102-242,  105  Stat  2236  (December  19, 
1991).  Section  121  of  FDICIA  supersedes  section 
1215  of  the  Financial  Institutions  Reform,  Recovery, 
and  Enforcement  Act  of  19«9  (FIRREA).  Pub.  L.  No. 
101-73, 103  StaL  183  (August  9, 1989),  which, 
imposed  similar  reporting  requirements. 

'  The  OOC  is  the  primary  supervisor  of  national 
banks.  Bank  holding  companies  and  state-chartered 
banks  that  are  members  of  the  Federal  Reserve 
System  are  supervised  by  the  FRB.  State^chartered 
nonmember  banks  are  supervised  by  the  FDIC.  The 
OTS  supervises  savings  associations  and  savings 
and  loan  holding  companies.  In  this  report,  the  term 
"Banking  Agencies  refers  to  the  OCC,  FRB,  and  the 
FDIC;  the  term  "Agencies"  refers  to  all  four  of  the 
agencies,  including  the  OTS. 

'  The  Basel  Committee  on  Banking  Supervision 
has  issued  a  consultative  paper  that  describes  and 


The  risk-based  capital  guidelines 
establish  a  fiamework  for  imposing 
capital  requirements  generally  based  on 
credit  risk.  Under  the  risk-based  capital 
guidelines,  balance  sheet  assets  and  off- 
balance  sheet  items  are  categorized,  or 
"risk  weighted,"  according  to  the 
relative  degree  of  credit  risk  inherent  in 
the  asset  or  off-balance  sheet  item.  The 
risk-based  capital  guidelines  specify 
four  risk-weight  categories — zero 
percent,  20  percent,  50  percent,  and  100 
percent.  Assets  or  off-balance  sheet 
items  with  the  lowest  levels  of  credit 
risk  are  placed  in  the  lowest  risk-weight 
category;  those  presenting  greater  levels 
of  credit  risk  receive  a  higher  risk 
weight.  Thus,  for  example,  securities 
issued  by  the  U.S.  government  are  risk 
weighted  at  zero  percent;  one-  to  four- 
femily  residential  mortgages  are  risk 
weighted  at  50  percent;  and  unsecured 
commercial  loans  are  risk  weighted  at 
100  percent. 

On-balance  sheet  items  must  first  be 
translated  into  an  on-balance  sheet 
credit  equivalent  amount  by  applying 
the  conversion  factors,  or  multipliers, 
that  are  specified  in  the  risk-based 
capital  guidelines  of  the  Agencies.  This 
credit  equivalent  amount  is  then 
assigned  to  one  of  the  four  risk-weight 
categories.  For  example,  a  bank  may 
extend  to  its  customer  an  unsecured  line 
of  credit  that  the  customer  may  borrow 
against  for  up  to  two  years.  The  unused 
portion  of  this  two  year  line  of  credit — 
that  is,  the  amount  of  available  credit 
that  the  customer  has  not  drawn — is 
reported  as  an  off-balance  sheet  item. 
Under  the  Agencies'  risk-based  capital 
guidelines,  this  unused  portion  is 
translated  into  an  on-balance  sheet 
credit  equivalent  amount  and  then 
assigned  a  risk  weight  according  to  the 
credit  risk  of  the  coimterparty. 

Once  the  assets  and  off-balance  sheet 
items  have  been  risk  weighted,  the  total 
amoimt  of  all  risk-weighted  assets  and 
off-balance  sheet  items  is  used  to 
determine  the  minimum  total  amoimt  of 
capital  required  for  that  institution. 
Specifically,  the  risk-based  capital 
guidelines  of  the  Agencies  require  each 
institution  to  maintain  a  ratio  of  total 
capital  to  risk-weighted  assets  of  at  least 
8  percent.  Total  capital  is  comprised  of 
two  components — ^Tier  1  capital  (core 
capital)  and  Tier  2  capital 
(supplementary  capital).  Tier  1  capital 
includes  common  stockholders'  equity, 
noncumulative  perpetual  preferred 
stock  and  related  surplus,  and  minority 
interests  in  consolidated  subsidiaries. 


solicits  views  on  substantial  revisions  to  the 
Accord.  The  paper,  entitled  "A  New  Capital 
Adequacy  Framework,"  was  published  in  )una, 
1999.  Comments  were  due  by  March  31,  2000. 
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Tier  2  capital  includes  the  allowance  for 
loan  and  lease  losses,  certain  types  of 
preferred  stock,  some  hybrid  capital 
instruments,  and  certain  subordinated 
debt.  Some  of  the  Tier  2  capital 
instruments,  as  well  as  the  total  amount 
of  Tier  2  capital,  are  subject  to 
limitations  and  conditions  provided  by 
the  risk-based  capital  guidelines  of  the 
Agencies.  In  addition,  the  risk-based 
capital  guidelines  require  the  deduction 
of  certain  assets  from  either  Tier  1 
capital  or  total  capital.  Such  assets 
include,  for  example,  goodwill  and 
certain  other  intangible  assets  and  the 
amoimt  of  some  servicing  assets  in 
excess  of  prescribed  Umits. 

In  addition  to  Tier  1  and  Tier  2 
capital,  the  risk-based  capital  guidelines 
of  the  Banking  Agencies  also  permit 
certain  banks  with  significant  trading 
activities  to  hold  limited  amoimts  of 
Tier  3  capital  to  satisfy  market  risk 
requirements.  See  Section  A.2.  for  a 
summary  of  the  market  risk  component. 

Institutions  generally  are  expected  to 
hold  capital  above  the  required 
minimum  level.  In  1999,  most  national 
banks,  for  example,  on  average  had  risk- 
based  capital  ratios  in  excess  of  11.72. 
percent.  In  addition  to  the  risk-based 
capital  requirement,  the  Agencies  also 
impose  a  minimum  leverage  capital 
requirement,  expressed  as  a  percentage 
of  Tier  1  capital  to  adjusted  total  assets. 
Unlike  the  risk-based  capital  ratio,  the 
leverage  capital  ratio  is  based  on  total 
balance  sheets  assets,  not  total  risk- 
weighted  assets.  This  means  that  the 
leverage  capital  ratio  is  computed 
without  regard  to  risk-weight  categories 
and  without  including  off-balance  sheet 
iteras.^ 

2.  Market  Risk  Component 

In  1996,  the  Banking  Agencies 
amended  their  respective  risk-based 
capital  standards  to  take  account  of 
market  risk.  See  61  FR  47358 


*  In  addition'to  the  risk-based  capital  guidelines, 
the  Agencies  have  issued  regulations  implementing 
the  prompt  corrective  action  (PCA)  provisions  of 
the  FDICIA.  FDICIA  requires  that  the  Agencies  take 
certain  supervisory  actions  if  an  institution's  capital 
declines  to  unacceptable  levels.  See  12  U.S.C. 
18310.  The  PCA  regulations  establish  four  capital 
categories  that  are  defined  in  terms  of  three  separate 
capital  measures  (the  risk-based  capital  ratio,  the 
leverage  ratio,  and  the  ratio  of  Tier  1  capital  to  risk- 
weighted  assets).  These  four  categories  are:  Well 
capitalized,  adequately  capitalized, 
undercapitalized,  and  significantly 
undercapitalized.  By  way  of  illustration,  an 
institution  is  well  capitalized  if  its  risk-based 
capital  ratio  is  10  percent  or  greater:  its  leverage 
ratio  is  5  percent  or  greater,  and  its  ratio  of  Tier  1 
capital  to  risk-weighted  assets  is  6  percent  or 
greater.  A  fifth  PCA  category — critically 
undercapitalized — is  defined,  as  the  statute 
requires,  as  a  2  percent  ratio  of  tangible  equity  to 
total  assets.  See  12  CFR  part  6  (1997)  (CXX  PCA 
regulations). 


(September  6,  1996).^  Generally,  under 
the  Banking  Agencies'  market  risk  rules, 
banks  and  bank  holding  companies  with 
significant  trading  activities  must 
measure  and  hold  capital  for  exposure 
to  general  market  risk  and  speciJBc 
market  risk.  General  market  risk 
represents  the  change  in  market  value  of 
on-  and  off-balance  sheet  positions 
resulting  from  broad  market  movements 
arising  from  fluctuations  in  interest 
rates,  equity  prices,  foreign  exchange 
rates,  and  commodity  prices.  Specific 
market  risk  refers  to  changes  in  the 
market  value  of  individual  positions 
due  to  factors  other  than  broad  market 
movements  and  includes  such  risk  as 
credit  risk  of  an  instnunent's  issuer. 

Under  the  1996  market  risk  rule,  an 
institution  measured  specific  risk 
through  a  standardized  approach  or  a 
valid  internal  model.  The  standardized 
approach  uses  a  risk  weighting  process 
that  relies  on  a  category-based  fixed 
capital  charge.  An  institution  using  an 
internal  model,  however,  faced  a 
burdensome  dual  calculation  of  specific 
risk  because  it  still  had  to  use  the 
standardized  approach  to  determine  the 
minimum  specific  risk  charge.  The  rules 
required  an  institution  to  hold  capital 
for  specific  risk  at  least  equal  to  50 
percent  of  the  specific  risk  charge 
calculated  using  the  standardized 
approach. 

La  light  of  advances  in  the  modeling 
of  spe^c  risk,  the  Banking  Agencies 
concluded  that  it  was  not  necessary  to 
impose  a  minimum  specific  risk  charge. 
As  a  result,  in  December  1997,  the 
Banking  Agencies  issued  interim  rule 
that  eliminated  the  minimum  specific 
risk  capital  charge  for  certain 
institutions  using  a  qualifying  internal 
model  to  measure  specific  risk.  62  FR 
68064  (December  30,  1997)  (interim  rule 
with  request  for  comments).  The  interim 
rule  was  adopted  in  final  form,  without 
substantive  change,  in  April,  1999.  64 
FR  19034  (April  19, 1999). 

3.  Interest  Rate  Risk  Component 

In  1995,  the  Banking  Agencies 
amended  thefr  respective  risk-based 
capital  standards  to  include  an 
evaluation  of  interest  rate  risk,  as 
measured  by  a  change  in  a  bank's 
exposure  to  declines  in  the  economic 
value  of  its  capital  as  a  result  of  changes 
in  interest  rates.  60  FR  39490  (August  2, 
1995).  The  Banking  Agencies 
subsequently  issued  a  joint  policy 
statement  that  provides  guidance  on 
sound  practices  for  managing  interest 


>  Because  of  differences  in  portfolio 
characteristics  and  permissible  activities  between 
banks  and  thrifts,  the  OTS  did  not  add  a  market  risk 
component  to  its  risk-based  capital  standards. 


rate  risk  and  sets  out  standards  for 
evaluating  the  effectiveness  of  a  bank's 
interest  rate  risk  management.  61  FR 
33166  Oune  26, 1996). 

The  OTS  has  adopted  a  regulation 
that  adds  an  interest  rate  risk 
component  to  its  risk-based  capital 
standards.  The  OTS's  regulation  differs 
from  the  Banking  Agencies'  rules  in  that 
it  establishes  a  standardized  measure  of 
interest  rate  risk  and,  when  fully 
implemented,  will  require  an  explicit 
capital  charge  against  that  risk.  Ilie 
OTS's  regulation  would  require  a 
deduction  from  capital  for  thrifts  with 
greater  than  normal  interest  rate  risk 
exposure;  the  amount  of  the  deduction 
would  be  one-half  the  difference 
between  the  thrift's  actual  level  of 
exposure  and  the  normal  level  of 
exposure.  The  OTS  has  partially 
implemented  this  rule  by  formally 
reviewing  institutions'  interest  rate  risk, 
but  does  not  currently  require  thrifts  to 
take  deductions  from  capital. 

B.  Remaining  Differences  in  Capital 
Standards  of  tlie  Agencies 

Although  the  Agencies  have  adopted 
common  leverage  capital  requirements 
and  risk-based  capital  guidelines,  a  few 
differences  in  their  respective  capital 
standards  remain.  These  differences  are 
described  in  this  section. 

1.  Assets  Subject  To  Guarantee 
Arrangements  by  the  Federal  Savings 
and  Loan  Insurance  Corporation 
(FSUC) /Federal  Deposit  Insurance 
Corporation 

The  OCC  risk-based  capital  guidelines 
assign  assets  with  FDIC  guarantees  (or 
guarantees  issued  by  the  former  FSLIC) 
to  the  20  percent  risk-weight  category, 
the  same  category  to  which  claims  on 
depository  institutions  and  government- 
sponsored  agencies  are  assigned.  The 
other  Banking  Agencies  also  assign 
these  assets  to  the  20  percent  weight 
category.  The  OTS  assigns  these  assets 
to  the  zero  percent  risk-weight  category. 

2.  Limitation  on  Subordinated  Debt  and 
Limited-Life  Preferred  Stock 

The  OCC  limits  the  amount  of  Tier  2 
capital  that  may  be  included  in  total 
capital  to  no  more  than  100  percent  of 
Tier  1  capital.  Consistent  with  the  Basel 
Accord,  under  the  OCC  guidelines,  the 
amoimt  of  subordinated  debt  and 
limited-life  preferred  stock  included  in 
Tier  2  capital  may  not  constitute  more 
than  50  percent  of  Tier  1  capital.  In 
addition,  the  OCC  risk-based  capital 
guidelines  require  that  subordinated 
debt  and  limited-life  preferred  stock  be 
discounted  20  percent  in  each  of  the 
five  years  prior  to  maturity.  The  other 
Banking  Agencies  have  similar  rules. 
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The  OTS  risk-based  capital  rules  also 
limit  the  amount  of  Tier  2  capital  that 
may  be  included  in  total  capital  to  100 
percent  of  Tier  1  capital,  but  do  not 
contain  any  subUmits  on  the  total 
amount  of  limited-life  instruments  that 
may  be  included  in  Tier  2  capital.  In 
addition,  the  OTS  allows  savings 
associations  the  option  of  either  (1) 
discounting  maturing  capital 
instruments  (issued  on  or  after 
November  7,  1989)  by  20  percent  a  year 
over  the  last  five  years  prior  to  maturity, 
or  (2)  including  the  full  amount  of  such 
instruments,  provided  that  the  amount 
maturing  in  any  of  the  next  seven  years 
does  not  exceed  20  percent  of  the  total 
capital  of  the  savings  association. 

3.  Subsidiaries  Other  Than  Financial 
Subsidiaries 

Consistent  with  the  Basel  Accord,  the 
Banking  Agencies  generally  require  that 
"significant  majority-owned 
subsidiaries"  ^  be  consolidated  with  the 
parent  institution  for  both  regulatory 
reporting  and  capital  purposes,  ff  a 
subsidiary  is  not  consolidated,  the 
bank's  investment  in  the  subsidiary 
constitutes  a  capital  investment  in  the 
subsidiary.  The  OCC  risk-based  capital 
guidelines  specifically  provide  that 
capital  investments  in  an 
'  unconsolidated  subsidiary  must  be 
deducted  from  the  total  capital  of  the 
bank.  The  OCC  risk-based  capital 
guidelines  also  permit  the  OCC  to 
require  the  deduction  of  investments  in 
other  subsidiaries  and  associated 
companies  on  a  case-by-case  basis.  See 
12  CFR  Part  3,  Appendix  A,  section 
2(c)(4)(i). 

The  FRB  risk-based  capital  guidelines 
for  state  member  banks  generally  require 
the  deduction  of  investments  in 
unconsolidated  subsidiaries.  The  FRB 
may  require  an  investment  in 
unconsolidated  subsidiaries,  other  than 
banking  and  finance  subsidiaries  or 
joint  ventures  and  associated  companies 
to  be:  (1)  Deducted,  (2)  appropriately 
risk  weighted  against  the  proportionate 
share  of  the  assets  of  the  entity,  or  (3) 
consolidated  with  the  entity.  In 


*A  "significant  majority-owned  subsidiary"  is  a 
subsidiary  in  which  the  investment  by  the  parent 
bank  represents  a  significant  financial  interest  of 
the  parent  bank  as  evidenced  by  one  or  more  of  the 
following:  (1)  The  bank's  investment  in  or  advances 
to  the  subsidiary  equals  5  percent  or  more  of  the 
total  equity  capital  of  the  bank;  (2)  the  bank's 
proportional  share  of  the  gross  income  or  revenue 
of  the  subsidiary  equals  S  percent  or  more  of  the 
gross  in  come  or  revenue  of  the  bank:  (3)  the  income 
or  loss  (before  taxes)  of  the  subsidiary  amount  to  S 
percent  or  more  of  the  income  or  loss  (before  taxes) 
of  the  bank;  or  (4)  the  subsidiary  is  the  parent  of 
f  subsidiary  that  is  considered  a  significant 
•ubsidiary.  See  FFIEC,  Instructions  to  the 
Consolidated  Reports  of  Condition  and  Income, 
Glotsary  A-76a  (3-99). 


addition,  the  FRB  may  require  the 
parent  organization  to  maintaip  capital 
above  the  minimum  standard  sufficient 
to  compensate  for  any  risks  associated 
with  the  investment.  The  FRB  risk- 
based  capital  guidelines  also  explicitly 
permit  the  FRB  to  require  the  deduction 
of  investments  in  certain  subsidiaries 
that,  while  consolidated  for  accounting 
purposes,  are  not  consolidated  for 
certain  specified  supervisory  or 
regulatory  purposes . 

The  FDIC  similarly  requires  the 
deduction  of  investments  in  certain 
types  of  securities  subsidiaries  of  state- 
chartered  nonmember  banks  that,  while 
consolidated  for  accounting  purposes, 
are  not  consolidated  for  regulatory 
capital  purposes.  Moreover,  under  the 
FDIC  niies,  investments  in,  and 
extensions  of  credit  to,  certain  mortgage 
banking  subsidiaries  ^  are  also  deducted 
in  computing  the  capital  of  the  parent 
bank.  Neither  the  OCC  nor  the  FRB  has 
a  similar  requirement  with  regard  to 
mortgage  banking  subsidiaries. 

The  OTS  risk-based  capital  guidelines 
make  a  distinction,  mandated  by 
FIRREA,  between  saving  associations 
subsidiaries  engaged  in  activities 
permissible  for  national  banks  and 
savings  association  subsidiaries  engaged 
in  activities  impermissible  for  national 
banks.  Similar  to  the  treatment  of 
subsidiaries  by  the  Banking  Agencies, 
subsidiaries  of  savings  associations  that 
engage  only  in  activities  permissible  for 
national  banks  are  either  consolidated 
on  a  line-for-line  bjisis,  if  majority- 
owned,"  or  on  a  pro  rata  basis  using  the 
equity  method  of  accoimting,  if  not.  The 
OTS  has  retained  the  right  to  review  a 
savings  association's  investment  in  a 
subsidiary  on  a  case-by-case  basis, 
regardless  of  the  percentage  of 
ownership  held  by  the  savings 
association. 

Savings  associations'  investments  in 
subsidiaries  (which  include  loans  to 
subsidiaries)  that  engage  in  national 
bank-impermissible  activities,  however, 
are  deducted  as  a  general  rule  in 
computing  tangible  and  core  capital  of 


'  The  FDIC  capital  guidelines  define  finance 
subsidiaries  as  "any  company  that  is  primarily 
engaged  in  banking  or  finance  and  in  which  the 
bank,  either  directly  or  indirectly,  owns  more  than 
SO  percent  of  the  outstanding  voting  stock  but  does 
not  consolidate  the  company  for  regulatory  capital 
purposes."  12  CFR  part  325,  Appendix  A  §  1(B)(2) 
note  9. 

*  Instead  of  referring  to  an  ownership  interest  of 
50  percent  or  greater,  the  OTS  regulation  refers  to 
ownership  interests  that  would  not  be  consolidated 
under  generally  accewpted  accounting  pninciples 
(GAAP).  Because  such  ownership  interests  are 
generally  majority  investments,  the  reference  to 
GAAP  would  not  present  a  difference  in  treatment 
of  subsidiaries  of  Federal  savings  associations  as 
compared  to  subsidiaries  of  other  federal  banking 
agencies. 


the  parent  association.  The  remaining 
assets  (the  percent  of  assets 
corresponding  to  the  nondeducted 
portion  of  the  investment  in  the 
subsidiary)  are  consolidated  with  the 
assets  of  the  parent  association." 

4.  Financial  Subsidiaries 

The  Gramm-Leach-Bliley  Act  (GLBA) 
'  authorizes  national  banks  to  conduct 
certain  expanded  financial  activities 
through  financial  subsidiaries.  Section 
121(a)  of  the  GLBA  i°  imposes  a  number 
of  conditions  and  requirements  upon 
national  banks  that  have  financial 
subsidiaries,  including  specifying  the 
treatment  that  applies  for  regulatory 
capital  purposes.  The  statute  requires 
that  a  national  bank  deduct  bom  assets 
and  tangible  equity  the  aggregate 
amount  of  its  equity  investments 
(including  retained  earnings)  in 
financial  subsidiaries.  The  statute 
further  requires  that  the  financial 
subsidiary's  assets  and  liabilities  not  be 
consolidated  with  those  of  the  parent 
national  bank.  The  OCC  has  issued 
regulations  implementing  these 
requirements,  as  well  as  the  other 
requirements  that  GLBA  imposes  on 
national  banks  that  have  financial 
subsidiaries.'^ 

State  banks  that  establish  financial 
subsidiaries  are  also  subject  to  certain 
requirements.  GLBA  amends  the  Federal 
Deposit  Insurance  Act  to  provide  that  an 
insured  state  bank  is,  among  other 
limitations,  subject  to  the  capital 
deduction  and  deconsolidation 
requirements  that  apply  to  a  national 
bank  if  the  state  baiik  holds  an  interest 
in  a  subsidiary  that  is  engaging  as 
principal  in  activities  that  would  only 
be  permissible  for  a  national  bank  to 
conduct  through  a  financial 
subsidiary. '2  Under  GLBA  a  state 
member  bank  that  holds  an  interest  in 
any  financial  subsidiary — whether 
conducting  activities  as  principal  or 
agent — ^must  comply  with  all  of  the 


*  There  is  one  statutory  exception  to  this  rule  on 
consolidation  for  subsidiaries  engaging  in  natiooal 
bank-impennissible  activities.  Investments  in 
subsidiary  insured  depository  institutions  acquired 
before  N4ay  1.  1989,  need  not  be  deducted  6x>m  the 
savings  association's  capital.  Investments  in  such 
subsidiaries  are  permanently  grandbthered  by 
sUtute.  See  12  U.S.C.  1464(t)(5MCHii).  A  subudiary 
insured  depository  institution  is  "itself  an  insured 
depository  institution  or  a  company  the  sole 
investment  of  which  is  an  insured  depository 
institution."  12  U.S.C.  1464(tK5KC)(iiKI). 

"■GLBA.  Pub.  L.  No.  106-102.  S 121. 113  Stat 
1338-1373-81  (November  12. 1999)  (codified  at  12 
U.S.C.  24a). 

"SeeeSFR  1290S,  12906.  12915  (March  10. 
2000)  (OCC  final  rule)  (capital  deduction  and 
deconsolidation  requirements  codified  at  12  CFR 
5.39(h)). 

»  See  GLBA.  §  121(d)(1)  (capital  deduction  and 
deconsolidation  requirement  codified  at  12  U.S.C 
1831w(aM2)). 


8996 


Federal  Register /Vol.  66,  No.  24 /Monday.  February  5,  2001 /Notices 


same  conditions  and  limitations  that 
apply  to  a  national  bank,  including  the 
capital  deduction  and  deconsolidation 
requirement.  13  jhe  FRB  and  the  FDIC 
have  each  issued  interim  final  ndes  that 
incorporate  these  requirements.**  The 
GLBA  did  not  provide  new  authority  to 
savings  associations  to  have  financial 
subsidiaries,  so  it  has  not  been 
necessary  for  the  OTS  to  make  similar 
changes  to  its  regulations. 

5.  Merchant  Banking  Activities 

The  GLBA  authorizes  financial 
holding  companies  to  acquire  or  control 
shares,  assets,  or  ownership  int»«sts  of 
any  nonfinancial  company  as  part  of  a 
bona  fide  underwriting,  or  nierchant  or 
investment  banking  activity.*'. The  FRB 
has  recently  issued  a  proposed 
reg\ilation  that  would  apply  a  50 
percent  capital  charge  at  the  holding 
company  level,  not  only  to  investments 
made  by  bank  holding  companies 
pursuant  to  the  new  merchant  banking 
investment  authority,  but  also  to 
investments  made  by  holding 
companies — including  bank 
subsidiaries — in  small  business 
investment  companies  (SBICs)  pursuant 
to  longstanding  authority  in  the  Small 
Business  Investment  Act.*^  The  Banking 
Agencies  currently  apply  an  8  percent 
capital  charge  to  investments  in  SBICs. 
Adoption  of  the  FRB  regulation  as 
proposed  would  therefore  create  a 
significant  difference  in  the  capital 
requirement  that  the  FRB  applies — 
through  its  supervision  of  financial 
holding  company  capital — to  bank-level 
investments  in  SBICs  and  the  capital 
requirement  that  the  Banking  Agencies 
apply  to  those  same  investments.  The 
Agencies  currently  are  discussing  this 
issue  in  an  effort  to  resolve  the  potential 
differences  in  capital  requirements  for 
SBIC  investments. 

6.  Mortgage-Backed  Securities  (MBS) 

The  OCC  risk-based  capital  guidelines 
generally  assign  a  risk  weight  to 
privately  issued  MfiSs  according  to  the 
underlying  assets,  but  in  no  case  is  a 
privately  issued  MBS  assigned  to  the 
zero  percent  risk- weight  category. 
Privately  issued  MBSs,  where  the  direct 
underlying  assets  are  mortgages,  are 
generally  assigned  a  risk  weight  of  50 
percent  or  100  percent.  Privately  issued 
MBSs  that  have  government  agency  or 
govenmient-sponsored  agency  seciirities 
as  their  direct  underlying  assets  are 


"  Id.  at  $  121(dX2).  amending  12  U.S.C  335. 

«  See  65  FR  14810  (March  20,  2000)  (FRB):  65  FR 
15526  (Maich  23,  2000)  (FDIC). 

''GLBA  §  103(a),  113  Stat,  at  1344  (metchant 
banking  authority  codified  at  12  U.S.C 
1643(kK4)(H)). 

»65  FR  16480.  16481  (March  28,  2000). 


generally  assigned  to  the  20  percent 
risk- weight  category.  The  other  Banking 
Agencies  have  similar  rules. 

Similarly,  the  OTS  assigns  privately 
issued  MBSs  backed  by  securities  issued 
or  guaranteed  by  government  agencies 
or  government-sponsored  enterprises  to 
the  20  percent  risk- weight  category. 
Unlike  the  Banking  Agencies,  however, 
the  OTS  also  assigns  certain  privately- 
issued  high  quality  mortgage-related 
secTirities  with  AA  or  better  investment 
ratings  to  the  20  percent  risk-weight 
category.  Like  the  Banking  Agencies,  the 
OTS  does  not  assign  any  privately 
issued  MBS  to  the  zero  percent  category. 

7.  Nonresidential  Construction  and 
Land  Loans 

Under  the  OCC  risk-based  capital 
guideliaes,  loans  for  real  estate 
development  and  construction  are 
assigned  to  the  100  percent  risk- weight 
category.  Reserves  or  charge-offs  are 
required  for  such  loans  when 
weaknesses  or  losses  develop.  The  OCC 
has  no  requirement  for  an  automatic 
charge-off  when  the  amoimt  of  a  loan 
exceeds  the  fair  value  of  the  property 
pledged  as  collateral  for  the  loan.  The 
other  Hanking  Agencies  have  similar 
rules. 

OTS  generally  also  assigns  these  loans 
to  the  100  percent  risk- weight  category. 
If  the  amoimt  of  the  loan  exceeds  80 
percent  of  the  fair  value  of  the  property, 
however,  savings  associations  must 
deduct  the  full  amount  of  the  excess 
portion  from  total  capital. 

8.  Pledged  Deposits  and 
Nonwithdmwable  Accounts 

Pledged  deposits  and 
nonwithdrawable  accounts  that  satisfy 
specified  OTS  criteria  may  be  included 
in  core  capital  by  mutual  savings 
associations.  Pledged  deposits  and 
nonwithdrawable  accoimts  generally 
represent  capital  investments  in  mutual 
saving  associations  under  the  same 
terms  as  perpetual  noncumulative 
preferred  stock.  These  mutual  saving 
associations  accept  capital  investments 
in  the  form  of  pledged  deposits  and 
nonwithdrawable  accounts  because 
mutual  associations  are  not  legally 
authorized  to  issue  common  or 
preferred  stock.  Income  capital 
certificates  and  mutual  capital 
certificates  that  were  issued  by  savings 
associations  imder  applicable  statutory 
authority  and  regulations  and  held  by 
the  FDIC  may  be  included  in  Tier  2 
capital  by  savings  associations. 

These  instruments  are  unique  to 
savings  associations  organized  in 
mutual  form  and  are  not  held  by 
commercial  banks.  Consequently,  these 


instruments  are  not  addressed  in  the 
OCC  risk-based  capital  guidelines. 

C.  Recent  Interagency  Amendments  to 
Capital  Rules 

The  following  describes  the  Agencies* 
most  significant  recent  rulemaking 
projects. 

1 .  Unrealized  Gains  and  Losses  on 
Securities  Available  for  Sale 

Under  the  Agencies'  risk-based  capital 
standards  Tier  1  capital  is  defined  to 
include  common  stockholders'  equity, 
noncumulative  preferred  stock,  and 
minority  interests  in  the  equity  accounts 
of  consolidated  subsidiaries.  Common 
stockholders'  equity  is  further  defined 
to  include  conmion  stock,  related 
surplus,  and  retained  earnings 
(including  capital  reserves  and 
adjustments  for  the  cumulative  effect  of 
foreign  currency  translation),  less  net 
unrealized  holding  losses  on  available- 
for-sale  equity  securities  with  readily 
determinable  fair  values.*^  Tier  2  capital 
is  defined,  subject  to  certain  limitations 
and  conditions,  to  include  the 
allowance  for  loan  and  lease  losses, 
cumulative  perpetual  preferred  stock 
and  related  surplus,  convertible 
preferred  stock,  and  certain  other 
subordinated  debt  and  hybrid  capital 
instruments. 

The  Basel  Accord,  however,  also 
permits  up  to  45  percent  of  the  gross 
(i.e.,  pretax)  imrealized  gains  on  equity 
securities  to  be  included  in  Tier  2 
capital.  The  55  percent  discoimt  applies 
to  the  unrealized  gains  to  reflect 
potential  volatility  of  this  form  of 
unrealized  capital,  as  well  as  the  tax 
liability  charges  that  might  be  incurred 
if  the  imrealized  gain  were  realized  or 
otherwise  taxed  currenUy. 

On  September  1, 1998,  the  Agencies 
issued  a  final  rule  authorizing  this 
treatment  for  banks  and  thrifts.  See  63 
FR  46518  (September  1,  1998). 
Specifically,  this  rule  permits 
institutions  to  include  in  Tier  2  capital 
up  to  45  percent  of  the  pretax  net 
unrealized  holding  gains  *^  on  certain 


'^  For  regulatory  capital  purposes,  institutions 
record  net  unrealized  gains  or  losses  on  available- 
for-sale  securities  (debt  and  equity)  in  accordance 
with  the  Financial  Accounting  Standard  (FAS)  115, 
which  generally  requires  net  unrealized  gains  and 
losses  on  securities  available  for  sale  to  be  included 
in  capital.  See  Financial  Accounting  Standards 
Board,  Statement  of  Financial  Accounting 
Standards  Number  115  (Accounting  for  Certain 
Investments  in  Debt  and  Equity  Securities),  No. 
126-D  (May  1993).  The  FFIEC  adopted  FAS  115  for 
regulatory  reporting  purposes  beginning  December 
14, 1993. 

'"This  is  the  excess  amount  of  the  feir  value  over 
historical  cost  as  reported  in  the  institution's  most 
recent  quarterly  regulatory  report  (e.g.,  the 
Consolidated  Report  of  Condition  and  Income  (Call 
Report)  for  banks  supervised  by  the  OCC,  the  FRB, 
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available-for-sale  equity  securities.  The 
equity  securities  must  be  valued  in 
accordance  with  GAAP  and  have  readily 
determinable  fair  values,*^  which  the 
institutions  should  be  able  to 
substantiate.  In  the  event  an  Agency 
determines  that  an  institution's 
available-for-sale  equity  securities  are 
not  prudenUy  valued,  the  institution 
may  be  precluded  fi'om  including  all  or 
a  portion  of  the  eligible  pretax  net 
unrealized  gains  on  those  securities  in 
Tier  2  capital. 

2.  Servicing  Assets 

On  August  4, 1997,  the  Agencies 
issued  a  joint  notice  of  proposed 
rulemaking  with  request  for  comment 
on  the  capital  treatment  of  mortgage  and 
non-mortgage  servicing  assets.  See  62 
FR  42006  (August  4, 1997).  The 
Agencies  issued  the  proposed  rule  in 
response  to  FAS  125,  which  became 
effective  January  1, 1997.  FAS  125 
required  the  recording  of  servicing  on 
all  financial  assets  serviced  for  others, 
including  loans  other  than  mortgages. 
See  Financial  Accounting  Standards 
Board,  Statement  of  Financial 
Accoimting  Standards  Number  125 
(Accounting  for  Transfers  and  Servicing 
of  Financial  Assets  and  Extinguishment 
of  Liabilities).  FAS  125  superseded  FAS 
122,  which  had  eliminated  the 
accounting  distinction  between 
originated  mortgage  servicing  rights 
(OMSR)  and  purchased  mortgage 
servicing  rights  (PMSR).  See  Financial 
Accoimting  Standards  Board,  Statement 
of  Financial  Accoimting  Standards 
Number  122  (Accounting  for  Mortgage 
Servicing  Rights). 

The  Agencies  proposed  to  increase 
the  amount  of  mortgage  servicing  assets 
(MSAs)  (consisting  of  both  OMSRs  and 
PMSRs)  included  in  Tier  1  capital  from 
50  to  100  percent.  The  Agencies' 
proposal  also  included  a  requirement 
that  MSAs  continue  to  be  subject  to  a  10 
percent  valuation  discount  which 
permits  only  the  lesser  of  book  value  or 
90  percent  of  fair  market  value  to  be 
included  in  Tier  1  capital.  On  August 
10, 1998,  the  Agencies  published  a  final 
rule  adopting  these  and  other  changes  to 
the  risk-based  capital  treatment  of 
servicing  assets.  See  63  FR  42668 
(August  10, 1998). 


3.  CDRIAct  Section  303(a)(2)  Capital 
Amendments 

As  part  of  the  interagency  review  of 
regulations  undertaken  pursuant  to 
section  303(a)(2)  of  the  Riegle 
Community  Envelopment  and 
Regulatory  Improvement  Act  of  1994 
(CDRI  Act),2°  the  Agencies  adopted  joint 
final  rules  to  eliminate  differences  in 
their  rules  in  five  areas:  leverage  capital 
requirements,  construction  loans  on 
presold  residential  properties,  junior 
liens  on  1-  to  4-&mily  residential 
properties,  and  mutual  funds.  See  64  FR 
10194  (March  2,  1999).  A  review  of  the 
capital  treatment  of  collateralized 
transactions  was  also  proposed  as  part 
of  the  section  303(a)(2)  CDRI  Act 
review;  however,  this  proposed  rule  was 
issued  separately  and  is  discussed  in 
section  D.2  of  this  report.  See  1996 
Report  at  1-6  to  1-9. 

a.  Leverage  Capital  Requirements 

The  OCC,  together  with  the  Banking 
Agencies,  adopted  revisions  to  their 
leverage  capital  requirements  to  clarify 
that  highly-rated  institutions  with  a 
CAMELS  2*  rating  of  1  need  only 
maintain  a  3  percent  Tninimnm  leverage 
ratio  and  that  all  other  institutions  must 
maintain  a  4  percent  minimum  leverage 
ratio.  In  addition,  the  OTS  amended  its 
leverage  capital  standard  to  be 
consistent  with  the  Banking  Agencies  by 
stating  that  higher-than-minimum 
capital  levels  may  be  required  if 
warranted,  and  that  institutions  should 
maintain  capital  levels  consistent  with 
their  risk  exposures.  See  64  FR  10194 
(March  2, 1997). 


or  the  FDIC;  the  Thrift  Financial  Report  (TFR)  for 
thrift  institutions  supervised  by  the  OTS;  and  the 
Y-9C  Report  for  bank  holding  companies 
supervised  by  the  FRB). 

'"  The  Agencies  intend  to  rely  on  the  guidance  set 
forth  in  FAS  115  for  purposes  of  determining 
whether  equity  securities  have  hir  values  that  are 
"readily  determinable." 


»>Pub.  L.  No.  103-325.  S  303,  108  Stat.  2160, 
2215  (1994)  (codified  at  12  U.S.C  4803).  Section 
303(a)(2)  required  that  the  Agencies  "work  jointly 
*   *   *  to  make  uniform  all  regulations  and 
guidelines  implementing  common  statutory  or 
supervisory  policies."  See  also  Board  of  Governors 
of  the  Federal  Reserve  System,  Federal  Deposit 
Insurance  Corporation,  Office  of  the  Comptroller  of 
the  Currency,  and  the  Office  of  Thrift  Supervision, 
joint  Report:  Streamlining  of  Regulatory 
Requirements  (September  23, 1996)  (report 
submitted  by  the  Agencies  to  the  Congress  pursuant 
to  section  303(a)(3)  of  the  CDRI  Act;  referred  to 
hereafter  as  the  1996  Report),  updated  by  Joint 
Report:  Update  on  Review  of  Regulations  and 
Paperwork  Reductions  (Section  402  of  the  Credit 
Union  Membership  Access  Act)  (August  5,  l999). 

2>  On  December  9,  1996,  the  Federal  Financial 
Institutions  Examination  Council  (FFIEC)  adopted 
revisions  to  the  Uniform  Financial  Institutions 
Rating  System  (UFIRS).  The  UFIRS  is  used  by 
federal  and  state  banking  regulators  for  assessing 
the  soundness  of  financial  institutions  on  a  uniform 
basis  and  for  identifying  those  insured  institutions 
requiring  special  supervisory  attention.  The 
condition  of  each  institution  is  reflected  in  the 
"CAMELS"  rating,  which  provides  a  measure  of  a 
bank's  Capital,  Asset  Quality,  Management. 
Earnings,  Liquidity,  and  Sensitivity  to  market  risk. 
See  61  FR  67021  (December  19.  1996). 


b.  Construction  Loans  on  Presold 
Residential  Properties 

Under  former  OCC  and  OTS  rules, 
loans  to  a  builder  to  finance  the 
.construction  of  a  presold  1-  to  4-family 
residential  property  could  not  receive  a 
50  percent  risk  weight  unless,  prior  to 
the  extension  of  credit  to  the  builder, 
the  property  was  sold  to  an  individual 
who  would  occupy  the  residence  upon 
completion  of  the  construction.  In 
contrast,  the  Board  and  FDIC  considered 
this  type  of  construction  loan  to  be 
eligible  for  a  50  percent  risk  weight  once 
the  property  is  sold,  regardless  of 
whether  the  institution  made  the  loan  to 
the  builder  before  or  after  the  individual 
purchased  the  residence  from  the 
builder. 

To  permit  a  uniform  treatment  of 
qualifying  residential  construction 
loans,  the  OCC  and  OTS  revised  its  risk- 
based  capital  standards  to  adopt  the 
Board  and  FDIC's  treatment  of  these 
loans.  The  Agencies  now  uniformly 
permit  qualifying  residential 
construction  loans  to  be  eligible  for  the 
50  percent  risk  weight  category  at  the 
time  the  property  is  sold,  regardless  of 
when  the  institution  made  the  loan  to 
the  builder.  See  64  FR  10194  (March  2, 
1997). 

c.  Junior  Liens  on  1-  to  4-Family 
Properties 

The  Agencies  have  adopted  a  uniform 
risk-based  capital  treatment  of  real 
estate  loans  secured  by  junior  liens  on 
1-  to  4-family  residential  properties.  The 
Agencies'  former  rules  were  not  uniform 
in  their  treatment  of  these  junior  liens 
in  instances  where  the  lending 
institution  held  the  first  lien  and  no 
other  party  held  an  intervening  lien. 
The  OCC  and  OTS  rules  treated  all  first 
and  junior  liens  separately,  even  if  the 
lending  institution  held  both  liens  and 
no  party  held  an  intervening  lien,  and 
risk  weighted  qualifying  first  liens 
which  conform  to  prudent  underwriting 
standards  at  50  percent  and  non- 
qualifying first  hens  and  all  junior  liens 
at  100  percent.  In  contrast,  the  FRB  and 
FDIC  rides  treated  the  first  and  junior 
liens  as  a  single  loan  secured  by  a  first 
lien  held  by  the  lending  institution, 
provided  there  were  no  intervening 
liens  and  assigned  the  combined  loan 
amount  to  either  the  50  percent  or  100 
percent  risk-weight  category  depending 
on  whether  certain  criteria  are  met. 

Under  the  joint  final  rule,  the 
Agencies  adopted  the  Board's  capital 
treatment  of  junior  liens  as  the  uniform 
interagency  approach.  This  approach 
combines  first  and  junior  liens  as  a 
single  exposure  and  risk  weights  the 
combined  exposure  at  either  50  or  100 
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percent,  as  appropriate,  taking  into 
account  the  loan-to-value  ratio  of  the 
combined  exposure.  To  qualify  for  the 
50  percent  risk  category,  the  combined 
loan  must  be  made  in  accordance  with 
prudent  underwriting  standards, 
including  an  appropriate  LTV  ratio.^^  In 
addition,  none  of  the  combined  loans 
may  be  90  days  or  more  past  due,  or  be 
in  nonaccrual  status.  Loans  that  do  not 
meet  all  of  these  criteria  must  be 
assigned  in  their  entirety  to  the  100 
percent  risk  category.  See  64  FR  10194 
(March  2, 1997). 

d.  Mutual  F\mds 

The  Agencies  have  adopted  a  imifbrm 
treatment  of  an  institution's  investment 
in  a  mutual  fund.  Under  this  uniform 
approach,  the  Agencies  generally  assign 
an  institution's  total  investment  in  a 
mutual  fund  to  the  risk  category 
appropriate  to  the  highest  risk-weighted 
asset  the  fund  may  hold  in  accordance 
with  its  stated  investment  limits  set 
forth  in  its  prospectus.  Alternatively, 
institutions  also  have  the  option  of 
assigning  the  investment  on  a  pro  rata 
basis  to  different  risk  categories 
according  to  the  investment  limits  in  the 
fund's  prospectus. 

Regardless  of  the  risk-weighting 
method  used,  the  minimum  risk  weight 
that  may  be  assigned  to  such  a  pool  is 
20  percent  If  an  institution  assigns  the 
asset  on  a  pro  rata  basis,  and  the  siun 
of  the  investment  limits  in  the  fund's 
prospectus  exceeds  100  percent,  the 
institution  must  assign  the  highest  pro 
rata  amounts  of  its  total  investment  to 
the  highest  risk  category.  In  addition,  if 
a  mutual  fund  is  permitted  to  hold  an 
immaterial  amoimt  of  highly  liquid, 
high  quality  securities  that  do  not 
qualify  for  a  preferential  risk  weight, 
then  those  securities  may  be  disregarded 
in  determining  the  fund's  risk  weight. 
However,  if  a  fund  engages  in  any 
activities  that  are  deemed  to  be 
speculative  in  nature  or  has  any  other 
characteristics  that  are  inconsistent  with 
the  preferential  risk-weighting  assigned 
to  the  fund's  assets,  the  institution's 
investment  in  the  fund  will  be  assigned 
to  the  100  percent  risk- weight  cat^ory. 
See  64  FR  10194  (March  2, 1997). 


D.  Recoit  Interagency  Proposals 

1.  Recourse'^  and  Direct  Credit 
Substitutes 

As  a  result  of  the  adoption  of  GAAP 
as  the  reporting  basis  for  Uniform 
Reports  of  Condition  and  Income  (Call 
Reports)  in  1997,  banks  now  may 
remove  assets  transferred  with  recourse 
from  their  balance  sheets  if  the  transfers 
qualify  for  sale  treatment  under 
GAAP.^*  Prior  to  the  adoption  of  GAAP, 
the  Banking  Agencies'  regidatory 
accounting  principles  (RAP)  precluded 
banks  from  removing  assets  sold  with 
recourse  from  the  bank's  balance  sheet, 
thereby  requiring  them  to  maintain 
leverage  capital  against  assets  sold  with 
recourse. 

The  OTS  capital  rules,  however,  had 
previously  enabled  thrifts  to  remove 
assets  sold  with  recourse  from  their 
balance  sheets  when  such  transactions 
qualify  as  sales  under  GAAP. 
Consequently,  thrifts  have  not  had  to 
hold  leverage  capital  against  assets  sold 
with  recourse.  The  Banking  Agencies' 
adoption  of  GAAP  has  resolved  this 
difference  in  the  capital  treatment  of 
sales  with  recourse.  The  Agencies' 
current  risk-based  capital  guidelines 
prescribe  a  single  treatment  for  most 
assets  transferred  with  recourse, 
regardless  of  whether  the  transaction  is 
reported  under  GAAP  as  a  financing  or 
a  sale  of  assets. 

Direct  credit  substitutes  are 
arrangements  in  which  an  institution 
assumes  the  risk  of  credit  loss  from 
assets  that  it  did  not  originate.  The 
Banking  Agencies'  current  capital  rules 
treat  direct  credit  substitutes  and 
recourse  differently."  The  OTS, 


**  Piudont  iindarwriting  standaids  iiiclu<ie  an 
appropriate  ratio  of  tha  kian  balaaca  to  the  value 
of  tfaa  property.  A  loan  secured  by  a  one-  to  four- 
family  residential  property  is  considered  prudently 
underwritten  If  the  loan  complies  with  the 
Interagency  Guidelines  for  Real  Estate  ijmding  See, 
«.«..  12  CFR  part  34.  subpart  O  (OOC). 


"Section  208  oftheCDRI  Act  (12  U.S.C  183S) 
preacribas  modified  risk-based  capital  requirements 
for  transfers  of  small  business  loans  or  leases  of 
personal  property  vrith  recourse  that  are  sales  under 
GAAP.  This  modified  risk-based  capital  treatment 
generally  reduces  the  amount  of  capital  required  to 
be  held  by  certain  qualified  institutions  for  recourse 
retained  in  certain  transfers  of  small  busineas  loans 
and  leases  of  personal  property.  Specifically, 
section  208  permits  such  qualified  institutions  to 
include  in  its  risk-weighted  assets  only  the  amount 
of  tha  retained  recourse,  not  the  full  value  of  assets 
transferred  with  recourse,  multiplied  by  the 
appropriate  risk-weight  percentage.  The  Agencies 
have  issued  final  rules  implementing  section  208. 
See  60  FR  45612  (August  31,  1995)  (FRB  final  nile): 
see  also  62  FR  55490  (October  24.  1997)  (OOC, 
FDIC.  and  OTS  )oint  final  nile). 

''*  In  their  Call  Report  instructions,  the  Agencies 
define  recourae  as  the  risk  of  ciedit  loas  an 
institution  retains  when  it  sells  an  aseet. 

"Whan  an  asset  is  transferred  with  recourse, 
risk-based  capital  must  be  held  against  the  full 
amount  of  the  transferred  asset  (not  just  the  amount 
of  the  recourse),  subject  to  the  low-level  recourse 
rule.  12  U.S.C  4808(bKl)  The  low-level  recourse 
rule  limits  the  maximum  risk-based  capital 
requirement  to  the  bank's  maximum  contractual 
obligation.  A  bank  that  provides  an  equivalent 
direct  credit  sufaatitute.  in  contrast,  must  hold 


however,  treats  some  direct  credit 
substitutes,  such  as  purchased- 
subordinated  interests,  imder  its  general 
recourse  provisions  and  others,  such  as 
financial  guarantee-type  letters  of 
credits,  differently  than  recourse. 

On  November  5, 1997  and  again  on 
March  8,  2000,  the  Agencies  issued 
proposed  rules  on  the  regulatory  capital 
treatment  of  recourse  obligations  and 
direct  credit  substitutes.  'The  proposed 
rules  would  treat  direct  credit 
substitutes  and  recourse  obligations 
consistently  and  would  use  credit 
ratings  to  match  the  risk-based  capital 
assessment  more  closely  to  a  banking 
organization's  relative  retention  or 
assumption  of  credit  risk  in  asset 
securitizations.  See  62  FR  59944 
(November  5. 1997)  and  65  FR  12320 
(March  8,  2000).  The  March  2000 
proposed  rule  also  would  assess  a 
capital  surcharge  against  banks  that 
sponsor  revolving  securitizations  [i.e. 
credit  card  securitizations)  that  contain 
early  amortization  features.^" 

2.  Ck}Ilateralized  Transactions 

The  Agencies  currently  have  different 
rules  on  the  risk  weighting  of 
collateralized  transactions.  Both  the 
OCC  and  FRB  permit  certain  loans  and 
transactions  collateralized  by  cash  and 
government  securities  of  the 
Organization  for  Economic  Cooperation 
and  Development  (OECD)  to  qualify  for 
a  zero  percent  risk  weight.  The  FDIC 
and  OTS  risk  weight  loans  and 
transactions  collateralized  by  cash  and 
OECD  government  securities  at  20 
percent. 

To  ensure  uniform  treatment  of 
collateralized  transactions,  the  Agencies 
are  considering  revisions  to  their  capital 
rules.  The  FDIC  and  OTS  have  proposed 
to  adopt  a  collateralized  transactions 
rule  lowering  the  risk  weight  from  20 
percent  to  zero  percent  on  certain  loans 
and  transactions  collateralized  by  cash 
or  government  securities,  while  the  OCC 
and  FRB  propose  to  revise  their  current 
collateralized  transactions  rule  to  use 
more  uniform  language.  See  61  FR 
42565  (August  16, 1996). 

3.  Residual  Interests 

On  September  27,  2000,  the  Agencies 
issued  a  proposed  rule  to  amend  the 
regulatory  capital  treatment  of  certain 
residual  interests  created  in  asset 
securitizations  or  other  transfers  of 
financial  assets.  The  proposed  rule  is 


capital  only  against  the  face  amount  of  the  direct 
credit  substitute. 

'■  An  early  amortization  fsatiire  requires  the 
sponsor  of  a  securitization  to  accelerate  the 
paydown  of  senior  securities  in  a  saciuitization 
upaa  the  occurrence  of  triggering  events,  such  as  a 
cattain  number  of  defaults  or  prepayments. 


Mi* 
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intended  to  better  align  regulatory 
capital  requirements  with  the  risk 
exposure  of  residual  interests,  to 
^icourage  conservative  valuation 
methods,  and  to  restrict  excessive 
concentrations  in  these  assets.  Residual 
interest  are  defined  to  include  retained 
on-balance  sheet  residual  interests, 
created  through  the  sale  of  assets,  that 
absorb  more  than  a  pro  rata  share  of 
credit  loss  through  subordination 
provisions  or  other  credit  enhancement 
techniques.  Residual  interests,  as 
defined.  Would  include  subordinated 
security  interests,  cash  collateral 
accounts,  interest-only  strips,  and  any 
other  on-balance  sheet  assets  that  serve 
as  credit  enhancements.  The  definition 
of  residual  interests  would  exclude 
those  residual  interests  that  do  not  serve 
as  credit  enhancements  as  well  as 
residual  interests  purchased  by  a  third 
puty. 

The  proposed  rule  would  (1)  require 
dollar-for-doUar  capital  charge  against 
the  value  of  residual  interests,  even  if 
the  amoimt  of  capital  exceeded  the 
capital  charge  for  the  underlying  assets 
supported  by  the  residuals  (in  effect 
removing  the  cap  imposed  by  the  low 
level  recourse  nile)  and  (2)  include 
residual  interests  within  the  25  percent 
of  Tier  1  capital  sublimit  already 
established  for  non-mortgage  servicing 
assets  and  purchased  credit  card 
relationships.  Any  amounts  above  the 
sublimit  would  be  deducted  from  Tier  1 
capital.  Any  residual  interests  excluded 
in  determining  the  Tier  1  capital 
numerator  for  the  leverage  and  risk- 
based  capital  ratios  would  also  be 
excluded  from  the  denominators  of 
these  ratios  to  avoid  double  counting. 
See  65  FR  57993  (September  27,  2000). 

4.  Simplified  Capital  Framework  for 
Non-Complex  Institutions 

The  Agencies  have  published  an 
advance  notice  of  proposed  rulemaking 
(ANPR)  on  a  simplified  regulatory 
capital  framework  for  non-complex 
banking  institutions.  See  65  FR  66193 
(November  3,  2000).  Currently,  banks 
and  thrifts  are  required  to  maintain 
minimum  levels  of  risk-based  capital 
under  a  framework  established  by  the 
Basel  Accord,  However,  the  Agencies 
believe  that  the  size,  complexity,  and 
risk  profile  of  many  banking  institutions 
may  warrant  the  application  of  a 
simplified  capital  firamework  that  could 
reduce  the  regulatory  burden  associated 
with  existing  capital  standards  (or  any 
future  modification  of  those  standards). 
Under  such  a  framework,  banks  deemed 
non-complex  would  be  subject  to 
simplified  capital  requirements. 

The  ANPR  describes  non-complex 
banks  as  being  relatively  small  in  terms 


of  asset  size  and  operations,  possessing 
a  relatively  simple  balance  sheet,  being 
principally  engaged  in  traditional 
banking  activities,  and  not  having 
significant  off-balance-sheet  exposures. 
It  is  also  noted  that  such  banks  generally 
have  regulatory  capital  far  in  excess  of 
the  required  minimnmB  The  ANPR 
suggests  that  in  order  to  be  eligible  for 
the  non-complex  fiamework  a  bank 
should  maintain  a  level  of  capital 
sufficiently  high  such  that  more  precise 
risk-based  measures  are  not  necessary. 

The  ANPR  considers  the  potential  for 
using  the  nature  of  a  bank's  activities, 
its  asset  size,  and  its  risk  profile  as 
determinants  of  eligibility  for  the 
simplified  regulatory  capital  framework. 
Three  options  for  setting  minimum 
regulatory  capital  requirements  for  non- 
complex  banks  are  presented:  (1)  A  risk- 
based  ratio,  (2)  a  simple  leverage  ratio, 
and  (3)  a  modified  leverage  ratio  that 
incorporates  certain  off-balance-sheet 
exposures. 

5.  Securities  Borrowing  Transactions 

The  banking  agencies  have  issued  an 
interim  rule  that  revises  the  market  risk 
capital  treatment  for  certain  securities 
borrowing  transactions.  See  65  FR 
75856  (December  5,  2000).  Specifically, 
the  interim  rule  generally  would  lower 
the  capital  requirements  for  certain 
qualifying  securities  borrowing 
transactions  by  permitting  the 
collateralized  portion  of  the  securities 
borrowing  transaction  to  be  subject  to 
the  market  risk  capital  requirements 
instead  of  the  risk-based  capital 
requirements.  In  order  to  qualify  for  the 
lower  market  risk  capital  requirement 
imder  this  joint  interim  rule,  a  bank 
must  be  subject  to  the  market  risk 
capital  requirements  and  the  securities 
borrowing  transaction  must  result  in  a 
receivable  that  arises  from  the  posting  of 
the  cash  collateral.  Only  the  portion  of 
the  receivable  collateralized  by  the 
market  value  of  the  securities  borrowed 
qualifies  for  the  lower  market  risk 
capital  requirement;  uncollateralized 
portions  must  continue  to  be  risk 
weighted  under  the  risk-based  capital 
guidelines.  Moreover,  the  interim  rule 
only  applies  to  securities  borrowing 
transactions  collateralized  by  cash — 
securities  borrowing  transactions 
collateralized  by  securities  must 
continue  to  be  risk-weighted  according 
to  the  securities  posted  as  collateral.  In 
addition,  the  securities  borrowing 
transaction  must  satisfy  other  prudential 
requirements,  including  the  conditions 
that  the  borrowed  securities  must  be 
marked-to-market  daily  and  the  cash 
collateral  must  be  subject  to  a  daily 
margin  maintenance  requirement. 


In  a  typical  securities  borrowing 
transaction,  a  bank  will  borrow 
securities  from  a  securities  lender  and 
will  post  collateral  in  the  form  of  cash 
or  highly  marketable  securities  with  the 
securities  lender  in  an  amount  that  fully 
covers  the  value  of  the  securities 
borrowed  plus  an  additional  margin.  If 
cash  is  posted  as  collateral,  generally 
accepted  accounting  principles  require 
the  cash  to  be  treated  as  a  loan  from  the 
bank  to  the  securities  lender.  Under  the 
current  capital  guidelines,  the  securities 
borrower  must  hold  capital  against  the 
full  amoimt  of  the  loan  which  would  be 
the  standard  100  percent  risk  weight  for 
nonbank  securities  lendws.  If  the 
collateral  is  in  the  form  of  securities,  the 
risk-based  capital  charge  is  based  on  the 
capital  charge  that  would  be  imposed  on 
the  securities  posted  as  collateral.  The 
borrowed  securities  are  generally  treated 
as  an  off-balance  sheet  item  that  does 
not  require  capital.  The  banking 
agencies  believe  that  current  coital 
requirement  is  inordinately  high  given  ^ 
the  actual  risks  associated  with 
securities  borrowing  transactions  that 
are  collateralized  by  cash.  The  current 
capital  treatment  f^dls  to  recognize  that 
the  bank  holding  the  borrowed 
securities  is  at  risk  only  for  the  amount 
of  the  cash  collateral  posted  that 
exceeds  the  value  of  the  securities  it 
holds.  Moreover,  the  current  capital 
requirement  is  inconsistent  with  the 
capital  requirements  imposed  by  other 
U.S.  and  foreign  regulators  for  the  same 
transactions. 

E.  Interagency  Differences  in 
Accounting  Principles 

The  Banking  Agencies,  imder  the 
auspices  of  the  FFIEC,  developed  Call 
Reports  setting  forth  the  regulatory 
reporting  standards  for  all  commercial 
banks  and  FDIC  supervised  savings 
banks.  In  the  past,  the  Call  Reports  were 
mostly  consistent  with  GAAP.  The 
instructions  to  the  Call  Report  required 
banks  to  follow  GAAP  for  reports  of 
condition  and  income  filed  with  the 
Banking  Agencies,  except  as  permitted 
under  section  121  of  FDICIA.  Section 
121  of  FDICIA  requires  financial 
institutions  to  use  accounting  principles 
"no  less  stringent  than  [GAAP)."  12 
U.S.C.  1831n(a)(2)(B).  Although  the 
accounting  and  reporting  requirements 
imposed  by  the  Banking  Agencies  were 
already  mostly  consistent  with  GAAP, 
effective  March  1997,  the  Banking 
Agencies  fully  adopted  GAAP  as  the 
reporting  basis  for  the  Call  Report. 

The  OTS  requires  each  savings 
association  to  file  the  Thrift  Financial 
Report.  That  report  requires  savings 
associations  to  prepare  all  financial 
statements  included  in  the  report  on  a 


basis  fully  consistent  with  GAAP. 
Accordingly,  the  Banking  Agencies' 
adoption  of  GAAP  for  Call  Report 
purposes  in  1997  has  eliminated  the 
significant  differences  in  regulatory 
reporting  standards  between  the 
Agencies.27 

Dated:  December  6.  2000. 
John  D.  Hawke,  Jr., 
Comptroller  of  the  Currency. 
(FR  Doc.  01-2958  Filed  2-2-01;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

Submiseion  for  0MB  Review; 
Comment  Request 

January  30,  2001. 

The  Office  of  Thrift  Supervision 
(OTS)  has  submitted  the  following 
public  information  collection 
requirement(s)  to  0MB  for  review  and 
clearance  undw  the  Paperwork 
Reduction  Act  of  1995,  Public  Law  104- 
13.  Interested  persons  may  obtain  copies 
of  the  submission(s)  by  calling  the  OTS 
Clearance  Officer  listed.  Send  comments 
regarding  this  information  collection  to 
the  0MB  reviewer  listed  and  to  the  OTS 
Clearance  Officer,  Office  of  Thrift 
Supervision,  1700  G  Street,  NW., 
Washington.  DC  20552. 
DATES:  Submit  written  comments  on  or 
before  March  7,  2001. 

OMB  Number:  1550-0019. 

Form  Number  SEC  Schedules  13D, 
13G,  14A,  14C,  14D-1.  and  TO;  SEC 
Forms  10. 10-SB,  10-K,  10-KSB,  8.  8- 


2' Differences  in  reporting  standards  between  the 
banking  agencies  and  the  OTS  were  eliminated  in 
1997  in  the  following  areas:  sales  of  assets  with 
recourse,  futures  and  forward  contracts,  excess 
servicing  fees,  ofbetting  of  assets  and  liabilities, 
and  in-substance  defeasance  of  debt. 


K.  8-A,  12b-25, 10-Q,  10-QSB.  15.  3. 
4,  5.  and  Annual  Report. 

Type  of  Review:  Regular, 

Title:  '34  Act  Disclosures. 

Description:  OTS  collects  periodic 
disclosure  documents  required  to  be 
filed  by  savings  associations  pursuant  to 
the  Securities  Exchange  Act  of  1934  on 
forms  promulgated  by  the  U.S. 
Securities  and  Exchange  Commission 
for  its  registrants. 

Respondents:  Savings  and  Loan 
Associations  and  Savings  Banks. 

Estimated  Number  of  Responses:  28. 

Estimated  Burden  Hours  Per 
Response:  3,410  hours. 

Frequency  of  Response:  Quarterly, 
Aimually,  and  as  required. 

Estimated  Total  Reporting  Burden: 
95,467  hours. 

Clearance  Officer:  Ralph  E.  Maxwell, 
(202)  906-7740.  Office  of  Thrift 
Supervision.  1700  Street,  NW., 
Washington,  DC  20552. 

OMB  Reviewer:  Alexander  Himt,  (202) 
395-7860.  Office  of  Management  and 
Budget,  Room  10202,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Jolin  E.  Werner, 

Director,  Information  &  Management 
Services. 

[FR  Doc.  01-2917  Filed  2-2-01;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

Submission  for  OMB  Review; 
Comment  Request 

January  30,  2001. 

The  Office  of  Thrift  Supervision 
(OTS)  has  submitted  the  following 
public  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  under  the  Paperwork 


Reduction  Act  of  1995.  Public  Law  104- 
13.  Interested  persons  may  obtain  copies 
of  the  submission(s)  by  calling  the  OTS 
Clearance  Officer  Usted.  Send  comments 
regarding  this  information  collection  to 
the  OMB  reviewer  listed  and  to  the  OTS 
Clearance  Officer,  Office  of  Thrift 
Supervision,  1700  G  Street.  NW., 
Washington,  DC  20552. 

DATES:  Submit  written  comments  on  or 
before  March  7,  2001. 

OMB  Number:  1550-0035. 

Form  Number:  SEC  Forms  S-4,  S-8, 
SB-1,  SB-2  and  OTS  Forms  PS,  OC  and 
G-12. 

Type  of  Review:  Regular. 

Title:  Securities  Offerings  Disclosure. 

Description:  OTS  collects  information 
for  disclosure  in  securities  offerings  by 
savings  associations  related  directly  to 
U.S.  Securities  and  Exchange 
Commission  requirements  for  offering  of 
information  to  potential  securities 
purchasers. 

Respondents:  Savings  and  Loan 
Associations  and  Savings  Banks. 

Estimated  Number  of  Responses:  38. 

Estimated  Burden  Hours  Per 
Response:  379  hours. 

Frequency  of  Response:  Once  per 
filing. 

Estimated  Total  Reporting  Burden: 
14,402  hours. 

Clearance  Officer:  Ralph  E.  Maxwell, 
(202)  906-7740,  Office  of  Thrift 
Supervision,  1700  Street,  NW., 
Washington.  DC  20552. 

OMB  Reviewer:  Alexander  Hunt.  (202) 
395-7860.  Office  of  Management  and 
Budget.  Room  10202,  New  Executive 
Office  Building.  Washington.  DC  20503. 

John  E.  Werner, 

Director,  Information  6-  Management 

Services. 

[FR  Doc,  01-2918  Filed  2-2-01;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  230,  239, 270,  and  274 

[FMmm  Nos.  33-7941 ;  34-<43857;  IC- 
24832;  File  No.  S7-09-00] 

RIN3235-AH77 

Disclosure  of  Mutual  Fund  After-Tax 
Returns 

AGENCY:  Securities  and  Exchange 

Commission. 

action:  Final  rule. 

summary:  The  Securities  and  Exchange 
Conmiission  is  adopting  rule  and  form 
amendments  under  the  Securities  Act  of 
1933  and  the  hivestment  Company  Act 
of  1940  to  improve  disclosure  to 
investors  of  the  effect  of  taxes  on  the 
performance  of  open-end  management 
investment  companies  ("mutual  funds" 
or  "funds").  These  amendments  require 
mutual  funds  to  disclose  in  their 
prospectuses  after-tax  returns  based  on 
standardized  formulas  comparable  to 
the  formula  currently  used  to  calculate 
before-tax  average  annual  total  returns. 
The  amendments  also  require  certain 
funds  to  include  standardized  after-tax 
retiims  in  advertisements  and  other 
sales  materials.  Disclosure  of 
standardized  mutual  fund  after-tax 
retmms  will  help  investors  to 
understand  the  magnitude  of  tax  costs 
and  compare  the  impact  of  taxes  on  the 
performance  of  different  funds. 
EFFECTIVE  DATE:  April  16.  2001.  Section 
n.  J.  of  this  document  contains 
information  on  compliance  dates. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vincent  J.  Di  Ste^o,  Senior  Counsel, 
Peter  M.  Hong.  Special  Counsel,  Martha 
B.  Peterson,  Spetial  Counsel,  or 
Kimberly  Dopkin  Rasevic,  Assistant 
Director.  (202)  942-0721.  Office  of 
Disclosxire  Regulation,  Division  of 
Investment  Management.  Securities  and 
Exchange  Commission,  450  5th  Street, 
NW..  Washington,  D.C.  20549-0506. 
SUPPLEMENTARY  INFORMATION:  The 
Seciirities  and  Exchange  Commission 
("Commission")  is  adopting 
amendments  to  Form  N-lA  (17  CFR 
239.15A  and  274.11A),  the  registration 
form  used  by  mutual  funds  to  register 
under  the  Investment  Company  Act  of 
1940  (15  U.S.C.  80a-l  et  seq.) 
("Investment  Company  Act"  or  "Act") 
and  to  offer  their  shares  imder  the 
Securities  Act  of  1933  (15  U.S.C.  77a  et 
seq.)  ("Securities  Act").  The 
Commission  also  is  adopting 
amendments  to  rule  482  imder  the 
Securities  Act  (17  CFR  230.482)  and 
rule  34b-l  under  the  Investment 
Company  Act  (17  CFR  270.34b-l). 
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I.  Introduction 

We  are  adopting  rule  and  form 
amendments  that  require  a  mutual  fund 
to  disclose  after- tax  retxims.'  Taxes  are 
one  of  the  most  significant  costs  of 
investing  in  mutual  funds  through 
taxable  accounts.  In  1999,  mutual  funds 
distributed  approximately  $238  billion 
in  capital  gains  and  $159  billion  in 
taxable  dividends.^  Shareholders 
investing  in  stock  and  bond  funds  paid 
an  estimated  $39  billion  in  taxes  in  1998 
on  distributions  by  their  funds.^  Recent 


*  See  Disclosure  of  Mutual  Fund  After-Tax 
Returns,  Investment  Company  Act  Release  No. 
24339  (Mar.  IS.  2000)  (65  FR  15500  (Mar.  22.  2000)) 
("Proposing  Release"). 

'  Investment  Company  Institute  ("Id"),  Mutual 
Fund  Fact  Book  56  (2000)  ("2000  Mutual  Fund  Fact 
Book")  (distributions  of  taxable  dividends  included 
S95.&  billion  on  equity,  hybrid,  and  bond  funds  and 
$63.1  billion  on  money  market  funds). 

'Liberty  Funds  Distributor  News  Release,  Liberty 
Announces  Annual  Mutuoi  Fund  Tax  Pain  Index 
(Apr.  12,  2000)  http://www.libertyfunds.com/ 
libecty/lf/scripts/  libeTtyNews.)sp?action= 
PressReleasesTaxPain&BVSessionlD': 
eeeei  948593995. 
O976289726«0eeftBV  EnginelDs 
caljiehhgegbfdmckgcfjicil.O  (estimate  of  the  tax 


estimates  suggest  that  more  than  two 
and  one-half  percentage  points  of  the 
average  stock  fund's  total  return  is  lost 
each  year  to  taxes.*  Moreover,  it  is 
estimated  that,  between  1994  and  1999, 
investors  in  diversified  U.S.  stock  fimds 
surrendered  an  average  of  15  percent  of 
their  aimual  gains  to  taxes.^ 

Despite  the  tax  dollars  at  stake,  many 
investors  lack  a  clear  imderstanding  of 
the  impact  of  taxes  on  their  mutual  fund 
investments.^  Generally,  a  mutual  fund 
shareholder  is  taxed  when  he  or  she 
receives  income  or  capital  gains 
distributions  from  the  fund  and  when 
the  shareholder  redeems  fimd  shares  at 
a  gain.^  The  tax  consequences  of 
distributions  are  a  particular  source  of 
surprise  to  many  investors  when  they 
discover  that  they  can  owe  substantial 
taxes  on  their  mutual  fund  investments 
that  appear  to  be  unrelated  to  the 
performance  of  the  fund.  Even  if  the 
value  of  a  fund  has  declined  during  the 
year,  a  shareholder  can  owe  taxes  on 
capital  gains  distributions  if  the 
portfolio  manager  sold  some  of  the 
fund's  imderlying  portfolio  securities  at 
again.* 


burden  based  on  net  capital  gains  realized  on 
mutual  funds  other  than  money  market  funds,  and 
net  investment  income  on  equity,  bond,  and  income 
funds). 

*  KPMG  Peat  Marwick  LLP.  An  Educational 
Analysis  of  Tax-Managed  Mutual  Funds  and  the 
Taxable  Investor  ("KPMG  Study"),  at  14. 

'Jonathan  Clements,  Fund  Distributions  are  a 
Taxing  Problem:  How  the  Tax  Man  Dines  on  Your 
Funds.  The  Wall  Street  loumal.  Aug.  31. 1999.  at 
CI. 

■In  a  recent  telephone  survey,  1,000  mutual  fund 
investors  were  asked  about  their  tax  knowledge. 
Eighty-five  percent  of  respondents  claimed  taxes 
play  an  important  role  in  investment  decisions,  but 
only  thirty-three  percent  felt  that  they  were  very 
knowledgeable  about  the  tax  implications  of 
investing.  Eighty-two  percent  were  unable  to 
identify  the  maximum  rate  for  long-term  capital 
gains.  The  Dreyfus  Corporation,  Dreyfus'  1999  Tax 
Informed  Investing  Study  (visited  )an.  2,  2001) 
http://www.dreyfus.coni/. 

'  LR.C  61(a)(3)  and  (7)  (providing  that  an 
individual's  gross  income  includes  dividends  and 
gains  derived  from  dealings  in  property);  I.R.C. 
852(b)(3)(8)  (capital  gain  dividend  from  a  mutual 
fund  treated  as  gain  from  sale  or  exchange  of  capital 
asset  held  for  more  than  one  year);  I.R.C.  1001  (gain 
from  sale  or  other  disposition  of  property  is  excess 
of  amount  realized  over  adjusted  basis,  and  loss  is 
excess  of  the  adjusted  basis  over  amount  realized). 
See  IRS  Publication  564,  Mutual  Fund  Distributions 
(2000),  at  2-4  (explaining  tax  treatment  of 
distributions  of  income  and  capital  gains  by  mutual 
funds  to  their  shareholders). 

"This  is  attributable,  in  part,  to  the  fact  that  a 
mutual  fund  generally  must  distribute  substantially 
all  of  its  net  investment  income  and  realized  capital 
gains  to  its  shareholders  in  order  to  qualify  for 
favorable  tax  treatment  as  a  "regulated  investment 
company"  ("RIC").  I.R.C.  852  and  4982(b).  As  a  RIC, 
a  mutual  fund  is  generally  entitled  to  deduct 
dividends  paid  to  shareholders,  resulting  in  its 
shareholders  being  subject  to  only  one  level  of 
taxation  on  the  income  and  gains  distributed  to 
them.  I.R.C  851  (circumstances  under  which  an 
investment  company  may  be  treated  as  a  RIC)  and 
8S2(b)(2)  (calculation  of  taxable  income  of  a  RIC). 
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The  tax  impact  of  mutual  funds  on 
investors  can  vary  significanUy  from 
fund  to  fund.  For  example,  the  amoimt 
and  character  of  a  fund's  taxable 
distributions  are  affected  by  its 
investment  strategies,  including  the 
extent  of  a  fund's  investments  in 
securities  that  generate  dividend  and 
other  current  income,  the  rate  of 
portfolio  turnover  and  the  extent  to 
which  portfolio  trading  residts  in 
realized  gains,  and  the  degree  to  which 
portfolio  losses  are  used  to  offset 
realized  gains.  One  recent  study 
reported  that  the  annual  impact  of  taxes 
on  the  performance  of  stock  funds 
varied  from  zero,  for  the  most  tax- 
efficient  funds,  to  5.6  percentage  points, 
for  the  least  tax-efficient."  While  the  tax- 
efficiency  of  a  mutual  fimd  is  of  little 
consequence  to  investors  in  401  (k)  plans 
or  other  tax-deferred  vehicles,  it  can  be 
very  important  to  an  investor  in  a 
taxable  account,  particularly  a  long-term 
investor  whose  tax  position  may  be 
significanUy  enhanced  by  minimizing 
caurent  distributions  of  income  and 
capital  gains. 

Recently,  there  have  l]pen  increasing 
calls  for  improvement  in  the  disclosure 
of  the  tax  consequences  of  mutual  fund 
investments.  Mutual  funds,  as  well  as 
third  party  providers  that  furnish 
information  to  mutual  fimd 
shareholders,  are  responding  to  this 
growing  investor  demand  by  providing 
after-tax  returns,  calculators  that 
investors  can  use  to  compute  after-tax 
returns,  and  other  tax  information.  >"  In 


See.  e.g.,  Year-End  Tax  Tips.  Bob  Edwards 
(National  Public  Radio,  Morning  Edition  radio 
bct>adcast,  Dec  28, 1999)  (describing  tax 
consequences  of  mutual  fund  distributions  as  a 
"■hock"  to  investors). 

■  KPMG  study,  supra  note  4.  at  14  (reporting  the 
impact  of  taxes  on  performance  of  496  stock  hinds 
for  the  ten-year  period  ending  December  31,  1997). 

'"For  example,  Eatoa  Vance  Management  reports 
after-tax  returns  and  tax -efficiency  ratios  for  certain 
of  its  tax-managed  funds  on  its  website.  Eaton 
Vance,  Eaton  Vance  Mutual  Funds  (visited 
December  19,  2000)  http://www.eatonvance.com/ 
mutual_funds/mutualfunds_A.asp.  Online  tax 
calculators  are  also  available.  The  Vanguard  Group, 
After-Tax  Returns  Calculator  [visited  December  19, 
2000)  http://majestic5.vanguard.com/FP/DA/ 
O.l.vgiFundAfterTaxSim/0791903480191 34650? 
AFTER"_TAX_CALC=SIMPLE  (calculator  that  can  be 
used  to  calculate  after-tax  returns  for  Vanguard 
fimds);  Andrew  Tobias'  Mutual  Fund  Cost 
Calculator  [visiied  Dec.  22,  2000)  http:// 
www.personalfund.com/cgi-bin/ 
cost.cgiTtickersTWLBX  (cost  calculator  includes  a 
feature  that  calculates  after-tax  returns).  Fidelity 
Investments  and  Charles  Schwab  ft  Co.  oBer 
Internet  tools  that  feature  after-tax  returns  of  funds 
offered  in  their  fund  supermarkets.  E.g.,  Fidelity 
Investments,  Fidelity  Funds  (visited  December  19, 
2000)  http://personallOO.fidelity.eom/gen/mflfid/0/ 
31614S200.html;  About  Schwab,  Schwab 
Introduces  New  On-line  Mutual  Fund  Selection  and 
Screener  Tools,  Dec  22, 1999  (visited  Dec.  19, 
2000)  http://www.pme%vswire.com/cgi-bin/ 
micro_storiM.pl? 


addition,  several  fund  groups  have 
created  new  funds  promoting  the  use  of 
more  tax-efficient  portfolio  management 
strategies."  Moreover,  in  April  2000,  a 
bill  that  would  require  the  Commission 
to  revise  its  regulations  to  require 
improved  disclosure  of  mutual  fimd 
after-tax  returns  was  passed  by  the  U.S. 
House  of  Representatives  and  referred  to 
the  Senate.  ^^  Many  press  commenters 
also  have  highlighted  the  need  for 
improvements  in  mutual  fund  tax 
disclosure.' 3 

CurrenUy,  the  Commission  requires 
mutual  funds  to  disclose  significant 
information  about  taxes  to  investors.  >^ 
While  we  believe  that  this  disclosure  is 
useful,  we  are  persuaded  that  funds  can 


ACCT»154881»TlCK=SCH&STORY=/www/gtory/ 
12-22-1999/0001102424&E  DATB»Dec-t^22.-t'1999. 
Further,  Momingstar,  Inc.,  and  Forbes  report 
mutual  fund  after-tax  returns.  Momingstar,  Mutual 
Fund  500  (2000  ed.);  Fund  Survey.  Focbes>  Feb.  7, 
2000,  at  166. 

"  The  fund  groups  offering  funds  labeled  as  "tax- 
managed,"  "tax-efficient,"  "tax -sensitive,"  or  "tax- 
aware"  include  59  Wall  Street,  American  Century, 
Bernstein,  Delaware  Investments,  DFA  Investment 
Dimensions,  Dresdner  RCM  Global  Investors, 
Dreyfus,  Eaton  Vance,  Evergreen,  Fidelity,  GMO, 
Golden  Oak.  ING,  J.P.  Morgan,  Liberty  Financial 
Funds,  PaineWebber,  PIMCO,  Prudential,  Putnam, 
Russell.  Standish  Ayer  &  Wood,  STI  Classic. 
SunAmerica,  T.  Rowe  Price,  USAA,  and  Vanguard. 
Momingstar,  Inc.,  currendy  tracks  59  tax -managed 
funds,  as  compared  to  12  such  funds  only  four  years 
ago.  Momingstar,  Principia  Pro  Plus  (Dec  2000) 
(reporting  as  of  Nov.  30,  2000). 

>'The  Mutual  Fund  Tax  Awareness  Act  of  2000, 
H.  R.  1089,  106dl  Cong..  2nd  Sess.  (2000) 
(intrtxluced  by  Congressman  Paul  Gillmor,  passed 
by  the  House,  as  amended,  on  Apr.  3,  2000,  by  a 
vote  of  358  to  2,  and  referred  to  the  Senate  on  Apr. 
4,  2000.).  See  also  H.R.  1089:  The  Mutual  Fund  Tax 
Awareness  Act  of  1999:  Hearings  Before  the 
Subcomm.  on  Finance  and  Hazardous  Materials  of 
the  House  Comm.  on  Commerce,  106th  Cong.,  1st 
Sess.  (Oct  29. 1999)  (Statement  of  the  U.S. 
Securities  and  Exchange  Commission  Concerning 
Disclosure  of  the  Tax  Consequences  of  Mutual  Fund 
Investments  and  Charitable  Contributions). 

"  See,  e.g.,  Fred  Barbash,  Forts  Might  Confuse 
Us?  Excuse  Me?.  The  Washington  Post.  Nov.  19, 
2000,  at  Hi;  Karen  Damato,  Funds'  Tally  of  IBS  Bite 
Can  Be  Tricky.  The  Wall  Street  Journal,  Nov.  3, 
1999,  at  Cl;  Paul  J.  Lim,  Your  Money:  Funds  and 
401(k)s:  As  Stock  Market  Betums  Shrink,  After-Tax 
Besuhs  Gain  Importance,  Los  Angeles  Times,  Oct. 
17, 1999,  at  C3;  Charles  A.  )aSe.  Mutual  Fund  Gains 
Create  Interesting  Tax  Issues  Later,  The  Kansas  Qty 
Star,  Mar.  23.  1999,  at  Dig. 

■*  In  its  prospectus,  a  mutual  fund  is  required  to 
disclose  (i)  the  tax  consequences  of  buying,  holding, 
exchanging,  and  selling  fund  shares,  including  the 
tax  consequences  of  fund  distributions;  and  (ii) 
whether  the  fund  may  engage  in  active  and  fr«quent 
portfolio  trading  to  achieve  its  principal  investment 
strategies,  and,  if  so,  the  tax  consequences  of 
increased  portfolio  turnover  and  how  this  may 
affect  fund  performance.  Item  7(e)  of  Form  N-IA; 
Instruction  7  to  Item  4  of  Form  N-1  A.  A  fund  also 
must  disclose  in  its  prospectus  and  aimual  report 
the  portfolio  turnover  rate  and  dividends  and 
capital  gains  distributions  pm  share  for  each  of  the 
last  five  fiscal  years.  Items  9(a)  and  22(b)(2)  of  Form 
N-1  A.  These  items  also  require  funds  to  show  net 
realized  and  unrealized  gain  or  loss  on  investments 
on  a  per  share  basis  for  each  of  the  fund's  last  five 
fiscal  years. 


more  effectively  communicate  to 
investors  the  ts^  consequences  of 
investing.  As  a  result,  last  March  we 
proposed  for  public  comment 
amendments  to  our  rules  and  to  Form 
N-IA,  the  registration  form  for  mutual 
funds,  that  would  require  disclosure  of 
standardized  mutual  fund  after-tax 
returns.'* 

Today  we  adopt  rule  and  form 
amendments  that  require  a  fund  to 
disclose  its  standardized  after-tax 
returns  for  1-,  5-,  and  10-year  periods. 
After-tax  returns,  which  will  accompany 
before-tax  returns  in  fund  prospectuses, 
will  be  presented  in  two  ways:  fft' After 
taxes  on  fund  distributions  ovly,  and  (ii) 
after  taxes  on  fund  distributions  and  a 
redemption  of  fund  shares.  Although 
after-tax  returns  will  not  generally  be 
required  in  fund  advertisements  and 
sales  literature,  any  fund  that  either 
includes  after-tax  returns  in  these 
materials  or  includes  other  performance 
information  together  with 
representations  that  the  fund  is 
managed  to  limit  taxes  will  be  required 
to  include  after-tax  returns  computed 
according  to  our  standardized  formulas. 

While  the  Commission  recognizes  that 
a  significant  amount  of  mutual  fund 
assets  are  held  through  tax-deferred 
arrangements,  such  as  401  (k)  plans  or 
individual  retirement  accoimts 
("IRAs"),  almost  forty  percent  of  non- 
money  market  fund  assets  held  by 
individuals  are  held  in  taxable 
accounts. '8  We  are  concerned  that  the 
millions  of  mutual  fund  investors  who 
are  subject  to  current  taxation  may  not 
fully  appreciate  the  impact  of  taxes  on 
their  fund  investments  because  mutual 
funds  are  required  to  report  their 
performance  on  a  before-tax  basis 
only.''  Although  performance  is  only 
one  of  many  factors  that  an  investor 
should  consider  in  deciding  whetho*  to 
invest  in  a  particular  fund,  many 
investors  consider  performance  one  of 
the  most  significant  factors  when 


"  Proposing  Release,  supra  note  1. 

"As  of  year  end  1999,  eighty -one  percent  of 
mutual  fund  assets  ($5.5  trillion)  were  held  by 
individuals.  2000  Mutual  Fund  Fact  Book,  supra 
note  2,  at  41.  At  the  end  of  1999,  mutual  fund  i 
held  in  retirement  accounts  stood  at  S2.S  trillion. 
2000  Mutual  Fund  Fact  Book,  at  49.  Mutual  fund 
assets  held  by  individuals  in  money  market  funds 
stood  at  S88S  billion.  2000  Mutual  Fund  Fact  Book, 
at  103.  Thus,  almost  40  percent  of  non-money 
market  fimd  assets  held  by  individuals  ($2.1 
trillion)  were  held  in  taxable  accounts. 

An  investor  is  not  taxed  on  his  or  her  investments 
in  IRAs.  401(k)  plans,  and  other  qualified 
retirement  plans  until  the  investor  receives  a 
distribution  from  the  plan.  I.R.C.  401  ef  sei;.  See  OtS 
Publication  564,  Mutual  Fund  Distributions  {\99t). 
at  2  (explaining  tax  treatment  of  mutual  funds  lield 
in  retirement  vehicles). 

"See  Hems  2.  5.  9.  and  22(bK2)  of  Fonn  N-IA. 
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selecting  or  evaluating  a  fund.*^  As  a 
result,  we  believe  it  would  be  beneficial 
for  funds  to  provide  their  after-tax 
performance  in  order  to  allow  investors 
to  make  better-informed  decisions. 

This  is  the  latest  Commission  action 
in  our  continuing  effort  to  improve  fund 
disclosure  of  costs.  3iuce  1988,  we  have 
required  mutual  funds  to  include  a 
uniform  fee  table  in  the  prospectus.'^ 
More  recently,  we  have  increased  our 
efforts  to  educate  investors  about 
mutual  fund  costs  and  how  those  costs 
affect  performance.  2°  In  1999,  we 
introduced  a  "Mutual  Fund  Cost 
Calcul^r"  to  assist  investors  in 
determining  how  fund  fees  and  charges 
affect  their  mutual  fund  returns.*' 
Moreover,  we  are  currently  considering 
recommendations  made  in  separate 
reports  by  the  United  States  General 
Accounting  Office  and  the 
Commission's  Division  of  Investment 
Management  on  ways  to  improve  fund 
disclosure  of  fees  and  costs.** 


'•Last  year,  we  posted  a  bulletin  for  mutual  fund 
investors  on  our  website,  in  which  we  cautioned 
investors  to  look  beyond  performance  when 
evaluating  mutual  hinds  and  to  consider  the  costs 
relating  to  a  mutual  fund  investment,  including 
fees,  expenses,  and  the  impact  of  taxes  on  their 
investment.  Securities  and  Exchange  Commission, 
Mutual  Fund  Investing:  Look  at  Mon  Than  a  Fund's 
Past  Performance  (last  modified  )an.  24,  2000) 
http://www.$ec.gov/consumer/mperf.htm/. 

See  KH,  Understanding  Shateholders'  Use  of 
Infonnation  and  Advisers  (Spring  1997),  at  21  and 
24  (Total  return  infonnation  was  frequently 
considered  by  investors  before  a  purchase,  second 
only  to  the  level  of  risk  of  the  fund.  Eighty-eight 
percent  of  fund  investors  surveyed  said  that  they 
considered  total  return  before  their  most  recent 
purchase  of  a  mutual  fund.  Eighty  percent  of  fimd 
owners  surveyed  reported  that  they  followed  a 
fund's  rate  of  return  at  least  four  times  per  year.). 

'•  Item  3  of  Form  N-1  A;  Consohdated  Disclosure 
of  Mutual  Fund  Expenses,  hivestment  Company  Act 
Release  No.  16244  (Feb.  1, 1988)  (53  FR  3192  (Feb. 
4. 1988)). 

^  See,  e.g..  Securities  and  Exchange  Commission, 
Mutual  Fund  Investing:  Look  at  More  Than  a  Fund's 
Past  Performance  (last  updated  )an.  24,  2000) 
http://www.sec.gov/consumer/mperf.htm; 
Securities  and  Exchange  Commission,  Invest 
Wisely:  An  Introduction  To  Mutual  Funds  (last 
modified  Oct.  21, 1996)  http://www.sec.gov/ 
constuner/inws.htm:  "Common  Sense  Investing  in 
the  21st  Century  Marketplace,"  Remarks  by  Arthur 
Levitt,  Chairman,  SEC,  Investors  Town  Meeting, 
Albuquerque,  NM  (Nov.  20, 1999):  "Financial  Self- 
Defense:  Tips  From  an  SEC  Insider,"  Remarks  by 
Arthur  Levitt,  Boston  Globe  "Moneymatters" 
Personal  Finance  Conference,  Boston,  MA  (Oct.  16, 
1999):  Transparency  in  the  United  States  Debt 
Market  and  Mutual  Fimd  Fees  and  Expenses: 
Hearings  Before  the  Subcomm.  on  Finance  and 
Hazardous  Materials  of  the  House  Comm.  on 
Commerce,  105th  Cong..  2nd  Sess.  (Sept  29, 1998) 
(Statement  of  Arthur  Levitt,  Chairman,  U.S. 
Securities  and  Exchange  Commission). 

"  Securities  and  Exchange  Commission,  Tiie  SEC 
Mutual  Fund  Cost  Calculator  (last  modified  Jul.  24, 
2000)  http://www.sec.gov/mfcc/get-started.html. 

"  United  States  General  Accounting  Office, 
Mutual  Fund  Fees:  Additional  Disclosure  Could 
Encourage  Price  Competition  (June  2000) 
(recommending  that  the  Commission  require  fund 


The  amendments  we  adopt  today 
represent  another  significant  step  in 
these  efforts.  Taxes  are  one  of  the  largest 
costs  associated  with  a  mutual  fimd 
investment,  having  a  dramatic  impact 
on  the  return  an  investor  realizes  from 
a  fund.  Disclosure  of  standardized 
mutual  fund  after-tax  returns  will  help 
investors  to  understand  the  magnitude 
of  tax  costs  and  compare  the  impact  of 
taxes  on  the  performance  of  different 
funds. 

n.  Discusnon 

The  Commission  received  235  letters 
commenting  on  the  Proposing  Release.*^ 
One  himdred  ninety-five  of  the  letters 
were  from  individual  investors  or 
investor  advocacy  groups.  The 
individual  investors  and  investor 
advocacy  groups  overwhelmingly 
supported  the  Commission's  proposal  to 
require  disclosure  of  after-tax  returns. 
The  remaining  40  letters  were  frttm 
industry  participants,  who  were  divided 
in  their  views.  Many  generally 
supported  the  proposal,  while 
expressing  concerns  regarding  specific 
disclosure  requirements.  Others 
opposed  the  proposal.  Many 
comxaenters  offered  recommendations 
for  improving  portions  of  the  proposal. 
The  Commission  is  adopting  the 
proposed  rule  and  form  amendments 
with  the  modifications  described  below 
that  address  commenters'  concerns. 

A.  Required  Disclosure  of  After-Tax 
Returns 

The  Commission  is  adopting,  with 
modifications,  the  requirement  that 
mutual  funds  disclose  after-tax  return,  a 
measure  of  a  fund's  performance 
adjusted  to  reflect  taxes  that  would  be 
paid  by  an  investor  in  the  fund.  As 
discussed  more  fully  below,  funds  wiU 
be  required  to  include  after-tax  return 
information  in  the  risk/return  summary 
of  the  prospectus.^*  Funds  will  not 
generally  he  required  to  include  after- 
tax returns  in  advertisements  or  other 
sales  materials.  Fluids  will,  however,  be 
required  to  include  after-tax  returns 
computed  according  to  a  standardized 


quarterly  account  statements  to  include  the  dollar 
amount  of  each  investor's  share  of  fund  operating 
expenses):  Division  of  Investment  Management, 
Securities  and, Exchange  Commission,  Report  on 
Mutual  Fund  Fees  and  Expenses  (Dec.  2000) 
(recomimending  that  the  Commission  consider 
requiring  fund  shareholder  reports  to  include  a 
table  showing  the  cost  in  dollars  incurred  by  a 
shareholder  who  Invested  a  standardized  amount  in 
the  fund,  paid  the  fund's  actual  expenses,  and 
earned  the  fund's  actual  return  for  the  period). 

"  The  comment  letters  and  a  summary  of  the 
comments  prepared  by  the  Commission  staff  are 
available  for  public  inspection  and  copying  In  the 
Commission's  Public  Reference  Room,  450  Fifth 
Street,  NW.,  Washington,  DC  (File  No.  S7-09-00). 

"  Items  2(c)(2)(i)  and  (iii)  of  Form  N-IA. 


formula  in  sales  materials  that  either 
include  after-tax  retiuns  or  include  any 
other  performance  information  together 
with  representations  that  the  fimd  is 
managed  to  limit  taxes.*^ 

Individual  commenters 
overwhelmingly  supported  the  required 
disclosure  of  after-tax  returns.  Many  of 
these  individuals  stated  that  after-tax 
returns  would  help  them  compare  fimds 
and  make  better-informed  investment 
decisions.  Industry  comments,  however, 
were  mixed  regarding  whether  funds 
should  be  required  to  disclose  this 
information.  Industry  commenters 
supporting  after-tax  return  disclosure 
noted  that  the  disclosure  would  give 
investors  a  clearer  understanding  of 
fund  performance  and  assist  them  in 
evaluating  the  impact  of  taxes  on  the 
performance  of  various  funds.  Industry 
commenters  opposing  after-tax  return 
disclosure  argued,  among  other  things, 
that  the  disclosure  would  overwhelm 
investors,  be  irrelevant  to  investors  in 
tax-deferred  accoimts  such  as  401(k) 
plans,  be  inaccurate  because  the  returns 
are  not  tailored  to  individual  investors' 
specific  tax  situation,  place  fimds  at  a 
competitive  disadvantage,  and  be 
unduly  burdensome  to  compute.  A  few 
of  these  commenters  suggested  that, 
instead  of  requiring  the  disclosure  of 
after-tax  returns,  the  Commission 
should  encourage  the  development  of 
web-based  personalized  after-tax  return 
calculators. 

After  careful  consideration  of  these 
comments,  we  continue  to  believe  that 
requiring  funds  to  provide  standardized 
after-tax  returns  will  be  beneficial  to 
investors,  allowing  them  to  make  better- 
informed  investment  decisions.  We 
believe  that  after-tax  retiun  disclosure  is 
useful  to,  and  understandable  by, 
investors,  as  evidenced  by  the 
overwhelming  support  of  individual 
commenters.  Moreover,  in  recognition 
of  the  fact  that  after-tax  returns  would 
not  be  relevant  for  investors  who  hold 
fimd  shares  through  tax-deferred 
arrangements,  we  are  requiring  that 
after-tax  returns  be  accompanied  by 
narrative  disclosure  to  that  effect,  and 
we  are  exempting  prospectuses  used 
exclusively  to  o^r  fimd  shares  as 
investment  options  for  tax-deferred 
arrangements  from  the  after-tax  return 
disclocure  requirement.*^ 

We  recognize  that  the  computation  of 
after-tax  return  depends  on  assumed  tax 
rates,  which  vary  from  investor  to 
investor.  Standardized  after-tax  returns 
will,  however,  serve  as  useful  guides  to 


^sRule  482(e)(4)  and  (5)(iii):  rule  482(f):  rule  34b- 
l(b)(l)(iii)(B)  and  (C). 

'"General  Instruction  C.3(d)(iii)  and  Item 
2(c)(2)(iv)(B)  of  Form  N-IA. 
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understanding  the  effect  of  taxes  on  a 
fund's  performance  and  allow  investors 
to  compare  funds'  after-tax  returns.  The 
presentation  of  standardized  after-tax 
returns,  coupled  with  the  presentation 
of  before-tax  returns,  will  provide 
-investors  with  a  more  complete  and 
accurate  picture  of  a  fund's  performance 
than  before-tax  returns  standing  alone. 

We  strongly  encourage  funds  to 
develop  web-based  calculators  and 
other  tools  that  investors  may  use  to 
compute  thefr  individualized  after-tax 
return  for  a  fund.  This  information  will 
be  very  useful  to  investors  in  assessing 
how  a  particular  fund  has  performed  for 
them.  We  believe,  however,  that  after- 
tax returns  should  be  made  available  to 
all  investors,  not  only  to  those  who  have 
the  ability  to  access  and  use  these  web- 
based  programs.  In  addition, 
personalized  after-tax  calculators  often 
do  not  facilitate  ready  comparisons  of 
different  funds'  after-tax  performance. 

We  do  not  believe  that  requiring 
funds  to  disclose  after-tax  returns  will 
place  them  at  a  competitive 
disadvantage  vis-a-vis  other 
investments.  Investors  choose  funds 
over  other  investment  products  because 
they  offer  advantages  unavailable  with 
most  other  investment  products,  e.g., 
access  to  professional  portfolio 
management  and  diversification  with  a 
relatively  small  investment.  In  addition, 
we  are  exempting  money  market  funds 
from  the  after-tax  return  disclosure 
requirement,  in  part  because  of  our 
concern  that  they  would  be 
disadvantaged  vis-a-vis  very  similar, 
competing  products. 

Finally,  we  believe  that  the  burden  to 
funds  of  computing  and  disclosing  after- 
tax returns  is  justified  by  the  benefits  to 
investors  from  receiving  this 
information.  While  we  acknowledge 
that  funds  will  incur  a  one-time  cost  to 
modify  their  systems  to  compute  after- 
tax retiuns,  the  computation  thereafter 
should  be  straightforward  to  perform 
using  readily  available  data.    • 

B.  Types  of  Return  To  Be  Disclosed 

As  proposed,  funds  will  be  required 
to  calculate  after-tax  returns  using  a 
standardized  formula  similar  to  the 
formula  presently  used  to  calculate 
before-tax  average  annual  total  return.*^ 
We  proposed  to  require  funds  to 
disclose  after-tax  return  for  1-,  5-,  and 
10-year  periods  on  both  a  "pre- 
liquidation"  and  "post-liquidation" 
basis,  and  we  are  adopting  that 
requirement.  Pre-liquidation  after-tax 
retxun  assumes  that  the  investor 
continued  to  hold  fund  shares  at  the  end 
of  the  measurement  period,  and,  as  a 


result,  reflects  the  effect  of  taxable 
distributions  by  a  fund  to  its 
shareholders  but  not  any  taxable  gain  or 
loss  that  would  have  been  realized  by  a 
shareholder  upon  the  sale  of  fund 
shares.**  Post-liquidation  after-tax 
return  assumes  that  the  investor  sold  his 
or  her  fund  shares  at  the  end  of  the 
measurement  period,  and,  as  a  result, 
reflects  the  effect  of  both  taxable 
distributions  by  a  fund  to  its 
shareholders  and  any  taxable  gain  or 
loss  realized  by  the  shareholder  upon 
the  sale  of  fund  shares.*^  Pre-liquidation 
after-tax  return  reflects  the  tax  effects  on 
shareholders  of  the  portfolio  manager's 
purchases  and  sales  of  portfolio 
securities,  while  post-liquidation  after- 
tax return  also  reflects  the  tax  effects  of 
a  shareholder's  individual  decision  to 
sell  fund  shares. 

Most  commenters  addressing  the 
issue  of  whether  we  should  require  pre- 
and  post-liquidation  after-tax  returns 
supported  disclosure  of  both  types  of 
after-tax  returns.  A  few  commenters 
argued  that  pre-liquidation  after-tax 
return  should  be  eliminated  because  the 
addition  of  another  performance  figure 
could  overwhelm  and  confuse  investors 
and,  if  provided  without  post- 
liquidation  after-tax  retuni,  would  tend 
to  suggest  to  shareholders  that  taxation 
could  be  deferred  indefinitely.  A  few 
commenters  recommended  that  only 
pre-liquidation  after-tax  returns  be 
required  because  post-liquidation 
returns  reflect  the  action  of  a  specific 
shareholder  [i.e.,  the  decision  to  sell 
fund  shares),  rather  than  the  tax- 
efficiency  of  the  fund's  portfolio 
management. 

The  Commission  is  adopting,  as 
proposed,  the  requirement  that  funds 
present  both  pre-  and  post-liquidation 
after-tax  returns  in  order  to  provide 
investors  with  a  more  complete 
understanding  of  the  impact  of  taxes  on 
a  fund's  performance. 3°  We  believe  that 
pre-liquidation  after-tax  return  is 
important  because  it  provides 
information  about  the  tax-efficiency  of 
portfolio  management  decisions.  We 
also  believe,  however,  that  it  is 
important  for  shareholders,  many  of 
whom  hold  shares  for  a  relatively  brief 
period,  to  understand  the  full  impact 
that  taxes  have  on  a  mutual  fund 
investment  that  has  been  sold.^* 


»»  See  Item  21(b)(1)  of  Form  N-IA. 


"Proposed  Item  21(b)(3)  of  Form  N-IA. 

2»  Proposed  Item  21(b)(4)  of  Form  N-IA. 

«>  Items  21(b)(2)  and  (3)  of  Form  N-1  A. 

-"  A  recent  report  estimates  that  over  the  past 
decade  the  average  holding  period  of  mutual  funds 
has  decreased  from  over  10  years  to  about  3  years. 
Steve  Galbraith,  Mary  Medley,  Sean  Yu,  The 
Apotheosis  of  Stuart — Lighting  the  Candle  in  U.S. 
Equities,  Bernstein  Research  Call,  Sanford  C 
Bernstein  &  Co.,  Jan.  10,  2000. 


In  response  to  commenters'  concerns 
about  investor  confusion,  we  are 
streamlining  the  returns  required  to  be 
disclosed.  Most  commenters 
recommended  that  we  revise  the 
proposed  pre-liquidation  after-tax  return 
figure  to  deduct  fees  and  charges 
payable  upon  a  redemption  of  fund 
shares,  such  as  sales  charges  or 
redemption  fees.  This  would  make  the 
pre-liquidation  after-tax  retuni  figure 
comparable  to  currently  required 
standardized  before-tax  returns,  which 
also  deduct  fees  and  charges  payable 
upon  sale,  and  would  result  in 
comparable  disclosure  by  funds  that 
impose  sales  charges  upon  purchase  and 
those  that  impose  sales  charges  upon 
redemption.^*  Commenters  also  argued 
that  this  modification  would  eliminate 
the  need  for  the  proposed  pre- 
liquidation  before-tax  return  figure  with 
no  deduction  of  fees  and  charges 
payable  upon  sale,  thereby  simplifying 
the  presentation  of  before-  and  after-tax 
returns. 

We  agree  and  have  eliminated  pre- 
liquidation  before-tax  returns.  This  will 
result  in  three,  rather  than  four,  types  of 
return,  all  of  which  are  net  of  all  fees 
and  charges:  before-tax  return;  return 
after  taxes  on  distributions  (pre- 
liquidation);  and  return  after  taxes  on 
distributions  and  redemption  (post- 
liquidation).^^  To  address  concerns  that 
investors  could  be  confused  by  a  pre- 
liquidation  after-tax  return  measure  that 
assumes  no  sale  of  fund  shares  for 
purposes  of  computing  tax 
consequences  but  nonetheless  reflects 
fees  and  charges  payable  upon  a  sale  of 
fund  shares,  we  have  modified  the 
captions  in  the  performance  table  to 
focus  investor  attention  on  the  taxes  that 
are  deducted,  rather  than  whether  or  not 
the  shareholder  held  or  sold  his 
shares. '•• 

C.  Location  of  Required  Disclosure 

We  are  requiring,. as  proposed,  that 
funds  disclose  after-tax  returns  in  the 
performance  table  contained  in  the  risk/ 
return  summary  of  the  prospectus.^' 
The  amendments  also  will  have  the 
effect  of  requiring  that  after-tax  returns 
be  included  in  any  fund  profile  because 
a  profile  must  include  the  prospectus 
risk/return  summary.^^  We  proposed, 


"  Instruction  4  to  Item  21(b)(1)  of  Fonn  N-IA. 

"  Items  2(c)(2)(i)  and  (ui)  and  21(b)(l)-(3)  of 
Form  N-1  A. 

'<  See  Section  n.D.,  infra,  regarding  modifications 
to  the  format  of  disclosure. 

55  Item  2(c)(2)(iii)  of  Form  N-1  A. 

^sRule  498(c)(2)(iii)  under  the  Securities  Act  (17 
CFR  230.498(c)(2)(iii)).  In  addition,  after-tax  returns 
would  be  required  in  registration  statements  filed 
on  Form  N-14  [17  CFR  239.23).  the  registration 

Oinliniiiid 
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but  are  not  adopting,  a  requirement  that 
after-tax  returns  be  included  in 
Management's  Discussion  of  Fund 
Performance  ("MDFP"),  which  is 
typically  contained  in  the  annual 
report.'^  Funds  will,  however,  be 
required  to  state  in  the  MDFP  that  the 
performance  table  and  graph  do  not 
reflect  the  deduction  of  taxes  that  a 
shareholder  would  pay  on  fund 
distributions  or  the  redemption  of  fund 
shares.  3" 

We  are  requiring  that  after-tax  returns 
be  included  in  the  prospectus  and 
profile  because,  for  the  overwhelming 
majority  of  prospective  investors  who 
base  their  investment  decision,  in  part, 
on  past  performance,  after-tax  returns 
can  be  useful  in  understanding  past 
performance. 39  Most  commenters  that 
addressed  the  issue  of  the  appropriate 
location  for  after-tax  return  disclosure 
supported  requiring  disclosure  of  after- 
tax returns  in  fund  prospectuses. 

Several  commenters  recommended 
that  after-tax  returns  not  be  included  in 
fund  profiles.  Commenters  were 
concerned  that  the  length  and 
complexity  of  the  disclosure  could 
overwhelm  the  remaining  information 
in  the  profile,  defeating  the  purpose  of 
the  summary  disclosure  doc\unent.  We 
continue  to  believe,  however,  that  after- 
tax returns  should  be  included  in  the 
fund  profile  because  of  the  importance 
of  past  performance  in  many  investors' 
investment  decisions.  We  have, 
however,  addressed  the  concerns 
expressed  by  commenters  by 


simplifying  the  presentation  of  required 
after-tax  returns.*" 

Some  commenters  supported 
inclusion  of  after-tax  returns  in  the  risk/ 
return  summary,  but  others 
recommended  that  after-tax  returns  be 
disclosed  in  the  section  of  the 
prospectus  describing  the  tax 
consequences  to  investors  of  buying, 
holding,  exchanging,  and  selling  fund 
shares.*^  These  conunenters  argued  that 
the  required  disclosure  is  too  lengthy 
and  technical  for  inclusion  in  the  risk/ 
return  summary.  We  believe  that  it  is 
critical  that  after-tax  returns  be 
disclosed  in  the  same  location  as  before- 
tax  returns,  so  that  after-tax  retiims  will 
be  easy  for  investors  to  find  and 
compare  with  before-tax  returns. 
Therefore,  we  are  adopting,  as  proposed, 
the  requirement  that  after-tax  returns  be 
presented  in  the  risk/return  summary. 
In  addition,  in  response  to  commenters' 
concerns  that  the  proposed  disclosiue 
would  be  too  lengthy  or  complex  for 
inclusion  in  the  risk/return  summary, 
we  have  simplified  the  presentation  of 
returns  in  the  table,  as  well  as  the 
accompanying  narrative.*^ 

We  nave  decided  not  to  require  funds 
to  include  after-tax  retiuns  in  the  MDFP, 
which  is  typically  contained  in  the 
aimual  report.  Many  commenters  who 
addressed  the  issue  of  the  appropriate 
location  for  disclosing  after-tax  retiuns 
reconunended  that  after-tax  returns  not 
be  included  in  the  MDFP.  As 
commenters  observed,  existing 
shareholders  already  receive  detailed 
information  that  allows  them  to 

Average  Annual  Total  Returns 

(For  the  periods  ended  December  31 , ] 


determine  the  tax  impact  of  their 
investment  in  the  fund.*^  They  also 
typically  receive  on  an  annual  basis  an 
updated  prospectus  that  will  contain 
after-tax  performance  information.*'* 
Moreover,  commenters  pointed  out  that, 
because  after-tax  returns  in  the  MDFP 
would  have  been  calculated  on  a  fiscal 
year  basis,  they  would  not  be 
comparable  from  fund  to  fund,  and  use 
of  fiscal  year  results  could  enable  funds 
to  time  distributions  in  order  to 
artificially  enhance  after-tax  returns.  We 
have  therefore  decided  not  to  require 
disclosure  of  after-tax  returns  in  the 
MDFP. 

We  are  concerned,  however,  that 
investors  may  be  confused  about 
whether  the  returns  included  in  the 
performance  table  and  graph  in  the 
MDFP  have  been  calculated  on  a  before- 
or  after-tax  basis.  Therefore,  funds  will 
be  required  to  include  a  statement  in  the 
MDFP  that  accompanies  the 
performance  table  and  graph  to  the 
effect  that  the  retiuns  shown  do  not 
reflect  the  deduction  of  taxes  that  a 
shareholder  would  pay  on  fund 
distributions  or  the  redemption  of  fund 
shares.*' 

D.  Format  of  Disclosure 

We  are  requiring,  as  proposed,  that 
before  and  after-tax  returns  be  presented 
in  a  standardized  tabular  format. 
Consistent  with  the  modifications  to  the 
types  of  returns  required,  funds  must 
present  before-  and  after-tax  returns  as 
follows:  *• 


1  year 

5  years 
[or  life  of  fund] 

10  years 
[or  life  of  fund] 

Return  Before  Taxes  

% 
% 
% 
% 

% 
% 
% 

% 

Return  After  Taxes  on  Distritxjtior^  

Return  After  Taxes  on  Distrilxitions  and  Sate  of  Fund  Sttares  

% 

Index  (reflects  no  deduction  for  [fees,  expenses,  or  taxes]) 

% 

fbnn  used  l>y  mutual  funds  to  register  securities  to 
be  issued  in  mergers  and  other  business 
combinations  under  the  Securities  Act.  See  Item 
5(a)  of  Form  N-14  (cross-referencing  Item  2  of  Form 
N-IA). 

"  See  Proposing  Release,  supm  note  ,  at  nn.  36- 
41,  and  accompanying  text 

"Item  5(b)(2)  of  Form  N-IA. 

N  An  estimated  88  percent  of  mutual  fund 
shareholders  considered  the  total  return  of  the  fund 
before  their  most  recent  fund  purchase.  Seventy- 
five  percent  of  mutual  fund  shareholders 
considered  the  fund's  performance  relative  to 
similar  funds.  \C[,  Understanding  Shareholders' 
Use  of  Infonnation  and  Advisers,  supra  note  18,  at 
21. 


*"  See  Section  ILB.,  supra,  regarding 
modifications  to  the  types  of  returns  required; 
Section  n.D.,  infra,  regarding  modifications  to  the 
format  of  disclosure,  including  simplification  of 
presentation  for  funds  offering  more  than  one  class 
of  shares  in  the  prospectus;  Section  U.H.,  jn^, 
regarding  the  narrative  accompanying  the 
performance  table. 

«'  Item  7(e)  of  Form  N-IA. 

"  See  discussion  in  note  40,  supra. 

"  Annually,  funds  are  required  to  send  Form 
1099-DIV  or  a  similar  statement  to  any  shareholder 
receiving  $10  or  more  in  taxable  income.  I.R.C. 
6042.  Form  1099-DrV  reports  the  amount  and 
character  of  fund  distributions  (e.g.,  ordinary 
dividends,  capital  gain  distributions,  and  non- 


taxable distributions)  received  by  shareholders 
during  the  year.  Funds  also  are  required  to  send 
Form  1099-B  or  a  similar  statement  to  any 
shareholder  who  sells,  exchanges,  or  redeems  fund 
shares  during  the  year.  I.R.C.  6045.  Form  1099-B 
reports  the  proceeds  from  the  sale  of  fund  shares. 

♦•  The  Seciuities  Act  req^iires  mutual  funds  to 
send  updated  prospectuses  only  to  those  existing 
shareholders  who  make  additional  purchases.  In 
practice,  many  mutual  funds  send  an  updated 
prospectus  annually  to  all  of  their  shareholders. 

«» Item  5(b)(2)  of  Form  N-IA. 

«•  Item  2(c)(2)(iii)  of  Form  N-IA. 
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Before-  and  after-tax  returns  must  be 
presented  in  the  order  specified,  using 
the  captions  provided  by  Form  N-lA. 
When  more  than  one  fund  or  series  is 
offered  in  a  prospectus,  the  before-  and 
after-tax  returns  of  each  fund  or  series 
must  be  adjacent  to  one  another.  A 
prospectus  may  not,  for  example, 
present  the  before-tax  returns  for  all 
funds,  followed  by  the  after-tax  returns 
for  all  funds.*'  We  believe  that  this 
presentation  will  help  investors  to 
compare  funds  and  to  understand  the 
differences  among  the  different 
measures  of  return  for  any  particular 
fund. 

We  have  modified  the  captions  in  the 
performance  table  to  focus  investor 
attention  on  the  taxes  that  are  deducted, 
rather  than  whether  or  not  the 
shareholder  held  or  sold  his  shares.  We 
have  also  modified  the  captions  to 
clarify  that  returns  are  shown  for  the  life 
of  the  fund,  if  shorter  than  the  5-  or  10- 
year  measurement  periods,  and  that  the 
language  following  the  caption  for  the 
index  may  be  modified,  as  appropriate, 
to  be  consistent  with  the  index  selected 
by  the  fund. 

We  have  also  simplified  the 
presentation  for  funds  that  offer 
multiple  classes  of  a  fimd  in  a  single 
prospectus.  We  were  persuaded  by 
serveral  conunenters  who  argued  that 
requiring  after-tax  returns  for  all  classes 
of  a  fund,  as  proposed,  could  result  in 
overwhelming  or  confusing  disclosure 
to  investors,  and  that,  with  the 
exception  of  expense  ratio  differences, 
which  affect  the  level  of  dividend 
distributions,  the  tax  burden  of  the 
various  share  classes  will  be  similar.  We 
have  modified  the  amendments  to 
require  that  a  fund  offering  multiple 
classes  in  a  single  prospectus  present 
the  after-tax  returns  of  only  one  class.** 
The  class  selected  must  be  offered  to 
investors  who  hold  their  shares  through 
taxable  accoimts  and  have  returns  for  at 
least  10  years,  or,  if  no  such  class  has 
10  years  of  return,  be  the  class  with  the 
returns  for  the  longest  period. 

A  fund  that  offers  multiple  classes  in 
a  single  prospectus  must  explain  in  the 
narrative  that  accompanies  the 
performance  table  that  the  after-tax 
returns  are  for  only  one  class  offered  by 
the  prospectus  and  that  the  after-tax 
returns  for  other  classes  will  vary.*^  In 
addition,  in  order  to  facilitate 
comparisons  among  the  returns  shown, 
after-tax  returns  for  the  one  class 
presented  must  be  adjacent  to  the 
before-tax  returns  for  that  class  and  not 


«'Item  2(c)(2)(iii)  of  Form  ^4-lA;  Instruction  2(e) 
to  Item  2  of  Form  N-1  A. 
♦"Instruction  3(c)(ii)  to  Item  2  of  Form  N-1  A. 
'•Item  2(c)(2)(iv)(C)  of  Form  N-1  A. 


interspersed  with  the  before-tax  returns 
of  the  other  classes,  returns  of  other 
funds,  or  with  the  return  of  the  broad- 
based  securities  market  index.  ^°  The 
return  of  the  broad-based  securities 
index  may  either  precede  or  follow  the 
returns  for  the  fund.^' 

E.  Exemptions  From  the  Disclosure 
Requirement 

We  are  exempting  money  market 
fimds  from  the  requirement  to  disclose 
after-tax  returns,  as  proposed.^^  We  are 
also  adopting,  with  modifications,  our 
proposal  to  permit  a  fund  to  omit  the 
after-tax  return  infonnation  in  a 
prospectus  used  exclusively  to  offer 
fimd  shares  as  investment  options  for 
defined  contribution  plans  and  similar 
arrangements.^^ 

Specifically,  we  are  permitting  a  fund 
to  omit  the  after-tax  retiun  information 
in  a  prospectus  used  exclusively  to  offer 
fund  shares  as  investment  options  to 
one  or  more  of  the  following: 

•  A  defined  contribution  plan  that 
meets  the  requirements  for  qualification 
imder  section  401  (k)  of  the  Internal 
Revenue  Code  ("Code"); 

•  A  tax-deferred  arrangement  under 
section  403(b]  or  457  of  the  Code; 

•  A  variable  contract  as  defined  in 
section  817(d]  of  the  Code; 

•  A  similar  pltm  or  arrangement 
pursuant  to  which  an  investor  is  not 
taxed  on  his  or  her  investment  in  the 
fund  until  the  investment  is  sold;^  or 

•  Entities  that  are  not  subject  to  the 
individual  federal  income  tax. 

The  proposed  after-tax  return 
information  would  largely  be  irrelevant 
in  these  circumstances  because  the 
affected  investors  either  are  not  subject 
to  current  taxation  on  fund  distributions 
or  are  not  subject  to  current  taxation  at 
the  individual  federal  income  tax  rates, 
and  their  tax  consequences  on  a  sale  of 
fund  shares  are  different  from  those 
experienced  by  individual  investors  in 
taxable  accounts.^^ 


^0  Instructions  2(e)  and  3(c)(iii)  to  Item  2  of  Form 
N-1  A. 

"  Instruction  2(e)  to  Item  2  of  Form  N-IA. 

"Item  2(c)(2)(iii)  of  Form  N-lA. 

"General  Instruction  C.3(d)(iii)  of  Form  N-1  A 

'•*  These  similar  plans  or  arrangements  may 
include  those  existing  under  current  tax  law  or  new 
types  of  plans  or  arrangements  permitted  by  future 
changes  in  the  tax  law. 

*'  See  IRS  Publication  575,  Pension  and  Annuity 
Income  (2000),  at  4  (explaining  tax  treatment  of 
earnings  under  a  variable  anfiuity  contract)  and  7- 
19  (explaining  tax  treatment  of  distributions  from 
retirement  plans);  IRS  Publication  525,  Taxable  and 
Non-Taxable  Income  (2000),  at  6  (explaining  tax 
treatment  of  contributions  to  a  retirement  plan)  and 
IS  (explaining  tax  treatment  of  proceeds  of  a  life 
insurance  contract);  IRS  Publication  575,  Pension 
and  Annuity  Income  (2000),  at  5  (tax  treatment  of 
Section  457  Defenred  Compensation  Plan);  IRS 
Publication  571,  Tax  Sheltered  Annuity  Programs 


In  response  to  the  recommendations 
of  several  commenters,  we  have 
expanded  the  exemption  to  include 
prospectuses  used  to  offer  fimd  shares 
to  entities  that  are  not  subject  to 
individual  taxation  (e.g.,  tax-exempt 
foundations,  colleges,  and  corporations). 
We  agree  that  the  after-tax  return 
information  is  not  relevant  to  these 
investors.  A  fimd  may  not,  however, 
rely  on  this  exemption  if  the  prospectus 
is  used  indirectly  to  offer  shares  to 
persons  that  are  subject  to  individual 
taxation,  such  as  an  offer  to  a 
partnership  whose  individual  partners 
are  taxed  on  a  pass-through  basis.^ 

The  Commission  carefully  considered 
whether  to  exclude  bond  funds, 
generally,  or  tax-exempt  funds, 
specifically,  from  the  requirement  to 
disclose  after-tax  returns.  A  number  of 
commenters  argued  that  bond  funds 
should  be  exempt  from  disclosing  after- 
tax returns  because  investors  in  bond 
funds  are  generally  aware  of  the  tax 
consequences  of  investing  in  these 
funds,  the  funds  do  not  usually  make 
unexpected  distributions  of  capital 
gains,  and  the  funds  are  bought  for  their 
yield  and  not  their  growth  potential. 
Other  commenters  argued  that  bond 
funds  should  not  be  exempt  because 
such  funds  may  have  significant  capital 
gains  or  losses  in  volatile  markets, 
certain  types  of  bond  funds  commonly 
realize  significant  capital  gains,  and 
some  managers  of  bond  funds  seek  to 
avoid  making  capital  gains  distributions 
by  using  various  tax  management 
strategies. 

Having  considered  the  views 
expressed  by  commenters,  we  have 
decided  not  to  exempt  bond  funds  from 
disclosing  after-tax  returns.  While 
investors  may  more  readily  imderstand 
the  tax  impact  of  owning  a  bond  fund 
that  makes  few,  if  any,  capital  gains 
distributions,  than  the  tax  impact  of 
owning  other  funds,  bond  funds  may 
have  significant  capital  gains  or  losses, 
and  we  believe  that  it  is  important  for 
after-tax  return  infonnation  to  be 
available  to  their  shareholders. 

Similarly,  while  most,  if  not  all, 
income  distributed  by  a  tax-exempt 
mutual  fund  generally  will  be  tax- 
exempt,  a  tax-exempt  mutual  fund  may 
also  make  capital  gains  distributions 
that  are  taxable  and  an  investor  is  taxed 
on  gains  fi^m  the  sale  of  fund  shares.^' 


for  Employees  of  Public  Schools  and  Certain  Tax- 
Exempt  Organizations  (1999),  at  2  (explaiiung  tax 
treatment  of  section  403(b)  tax  sheltered  annuities). 

^  I.R.C.  702  (regarding  taxation  of  partners). 

'^  Interest  on  any  state  or  local  bond  is  excluded 
from  gross  income.  However,  there  is  no  exclusion 
for  capital  gains  resulting  from  the  sale  of  such 
bonds.  SeeI.R.C  103(a):  IRS  Publication  564, 
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As  a  restilt,  the  performance  of  a  tax- 
exempt  fund  may  be  affected  by  taxes, 
and  taxes  may  have  a  greater  or  lesser 
impact  on  different  tax-exempt  funds. 
Therefore,  we  have  decided  not  to 
exempt  tax-exempt  funds  from  the 
required  disclosure.*" 

F.  Advertisements  and  Other  Sales 
Literature 

We  are  adopting,  with  modifications, 
amendments  that  require  certain  fund 
advertisements  and  sales  literature  to 
include  after-tax  performance  that  is 
calculated  according  to  the  standardized 
formulas  prescribed  in  Form  N-lA  for 
computation  of  after-tax  retiuTis  in  the 
risk/return  siunmary.  As  proposed,  all 
fund  advertisements  and  sales  literature 
that  include  after-tax  performance 
information  will  be  required  to  include 
after-tax  returns  computed  according  to 
the  standardized  formulas.^^  Any 
quotation  of  non-standardized  after-tax 
retiim  also  will  be  subject  to  the  same 
conditions  currently  applicable  to 
quotations  of  non-standardized 
performance  that  are  included  in  fund 
advertisements  and  sales  literature.^ 
Requiring  advertisements  and  sales 


Mutual  Fund  Distributions  (2000),  at  2  (describing 
tax  traatment  of  tax-exempt  mutual  funds). 

**  A  tax-exempt  fund,  like  any  other  fund,  may 
assume,  wben  calculating  afler-tax  retxiras,  that  no 
taxes  are  due  on  the  portions  of  any  distribution 
that  would  not  result  in  federal  income  tax  on  an 
Individual.  Instruction  3(a)  to  Item  21(b)(2)  and 
Instruction  3(a)  to  Item  21(b)(3)  of  Form  N-IA. 

**Rule  482(eK4)  permits  the  standardized  after- 
tax returns  for  1-,  S-,  and  10-year  periods  to  be 
contained  in  an  advertisement,  provided  that  the 
standardized  after-tax  returns  (i)  are  current  to  the 
most  recent  calendar  quarter  ended  prior  to  the 
submissioQ  of  the  advertisement  for  publication:  (ii) 
are  accompanied  by  quotations  of  standardized 
before-tax  retxim;  (iii)  include  both  measures  of 
standardized  after-tax  return;  (iv)  are  set  out  with 
equal  prominence  to  one  another  and  in  ao  greater 
prominence  than  the  required  quotations  of 
standardized  before-tax  return;  and  (v)  identify  the 
length  of  and  the  last  day  of  the  1-,  S-.  and  10-year 
periods. 

Any  other  measure  of  afker-tax  return  could  be 
Included  in  advertisements  if  accompanied  by  the 
standardized  measures  of  after-tax  return.  Rule 
4a2(eK5)(iii).  Similarly,  measures  of  after-tax  return 
may  be  included  in  other  sales  materials  if 
accompanied  by  the  standardized  measures  of  after- 
tax return.  Rule  34b-l(b)(l)(iii)(B). 

A  quotation  of  standardized  tax  equivalent  yield 
in  an  advertisement  or  other  sales  literature  need 
not  be  accom(>anied  by  standardized  after-tax 
returns.  Rules  482(e)(2)  and  34b-l(b)(iii)(B). 

'"Specifically,  any  measure  of  after-tax  return  in 
a  rule  482  advertisement  will  be  required  to  reflect 
all  elements  of  return  and  be  set  out  in  no  greater 
prominence  than  the  required  quotations  of 
standardized  before-tax  and  after-tax  returns.  The 
advertisement  will  be  required  to  identify  the 
length  of  and  the  last  day  of  the  period  for  which 
performance  is  measured.  Rule  482(e)(5Ki),  (iv),  and 
(v). 

Likewise,  any  sales  literature  that  contains  a 
quotation  of  p«formance  that  has  been  adiusted  to 
reflect  the  effect  of  taxes  remain  subject  to  the  other 
requirements  of  rule  34b-l. 


literature  that  include  after-tax 
performance  information  to  include 
standardized  after-tax  returns  will  help 
to  prevent  misleading  advertisements 
and  sales  literature  and  permit 
shareholders  to  compare  claims  about 
after-tax  performance. 

Commenters  generally  supported  the 
proposal  to  require  fund  advertisements 
and  sales  literature  that  include  after-tax 
performance  information  to  include 
standardized  after-tax  returns,  but 
several  conunenters  recommended  that 
we  extend  the  requirement  to 
advertisements  and  sales  literatiue  that 
claim  that  a  hmd  is  "tax-managed"  or 
"tax-«fficient"  and  that  include  any 
performance  information.  As  noted  by 
one  commenter,  a  fund  advertising  20 
percent  before-tax  return  and  claiming 
100  percent  tax-efficiency  could  have 
significant  unrealized  gains  that  would 
result  in  tax  liabilities  when  a 
shareholder  redeems  his  or  her  shares. 
We  are  persuaded  that,  to  help  prevent 
such  tax-efficiency  claims  fit>m  being 
misleading,  such  advertisements  should 
include  standardized  after-tax  returns, 
which  will  help  an  investor  to  assess  the 
tax-efficiency  of  the  fund  mora 
accurately.  Therefore,  we  have  modified 
the  proposal  to  require  the  inclusion  of 
standardized  after-tax  returns  in  any 
advertisement  or  sales  literature  that 
includes  a  quotation  of  performance  and 
that  represents  or  implies  that  the  fimd 
is  managed  to  limit  or  control  the  effact 
of  taxes  on  performance."* 

This  requirement  does  not  apply  to 
advertisements  or  sales  literature  for  a 
fund  that  is  eligible  to  use  a  name 
suggesting  that  the  fimd's  distributions 
are  exempt  bora  federal  income  tax  or 
from  both  federal  and  state  income  tax 
under  our  recently-adopted  fimd  names 
rule.  "2  Because  thase  funds  meet  the 
strict  standards  of  the  names  rule,  we 


■'  We  believe  that  any  fund  that  uses  terms  such 
as  tax-managed,  tax-efficient,  tax-sensitive,  or  tax- 
aware  in  its  name  is  representing  or  implying  that 
the  fund  is  managed  to  limit  or  control  the  effect 
of  taxes  on  performance.  Therefore,  a  fund  using 
these  tains  in  its  name  will  be  required  to  include 
standardized  after-tax  returns  in  any  advertisement 
or  sales  literature  that  includes  a  quotation  of 
performance. 

"Rules  482(eK6)  and  34b-l(bKlMUi)(C).  The 
fund  names  rule,  rule  3Sd-l(a)(4).  requires  a  fund 
that  uses  a  name  suggesting  that  a  fund's 
distributions  are  exempt  from  federal  income  tax  or 
from  both  federal  and  state  income  tax  to  adopt  a 
fundamental  policy  under  section  8(b)(3)  of  the 
Investment  Company  Act:  (i)  To  invest  at  least  80 
percent  of  its  assets  in  investments  the  income  from 
which  is  exempt,  as  applicable,  from  federal  income 
tax  or  frx>m  both  federal  and  state  income  tax:  or  (ii) 
to  invest  its  assets  so  at  least  80  percent  of  the 
income  that  it  distributes  will  be  exempt,  as 
applicable,  from  federal  income  tax  or  from  both 
federal  and  state  income  tax.  See  Investment 
Company  Names,  Investment  Company  Act  Release 
No.  24828  (Jan.  17.  2001). 


have  concluded  that  the  additional 
requirement  for  including  standardized 
after-tax  returns  in  advertisements  or 
sales  literature  should  not  apply  to  them 
unless  they  volimtarily  choose  to 
include  after-tax  performance 
information. 

One  conunenter  recommended  that 
we  prohibit  funds  frtim  publishing  after- 
tax returns  for  periods  of  less  than  one 
year.  The  commenter  argued  that  this 
would  prevent  fimds  from  reporting 
year-to-date  after-tax  returns  just  before 
a  large  taxable  distribution,  wrongly 
suggesting  to  shareholders  that  the  fimd 
had  been  tax-efficient.  While  we  have 
decided  not  to  prohibit  funds  from 
publishing  after-tax  returns  for  periods 
of  less  than  one  year  in  all  cases,  we 
remind  fimds  that  sales  materials  are 
subject  to  the  antifraud  provisions  of  the 
federal  securities  laws  and  that 
compliance  with  the  terms  of  rule  482 
under  the  Secimties  Act  or  rule  34b-l 
under  the  Investment  &>mpany  Act  is 
not  a  safe  harbor  bom.  liability  for 
fraud. "3  Therefore,  any  fund  that 
publishes  after-tax  rettuns  for  periods 
shorter  than  one  year  should  be 
extremely  careful  to  ensure  that  the 
returns  are  not  materially  misleading, 
e.g.,  because  the  returns  incorrectly 
suggest  that  a  fimd  has  been  more  tax- 
efficient  than  has,  in  fact,  been  the  case. 

G.  Formulas  for  Computing  After-Tax 
Return 

We  are  adopting,  with  the 
modifications  discussed  below,  the 
requirement  that  funds  compute  after- 
tax returns  using  standardized  formulas 
that  are  based  largely  on  the  ciuxent 
standardized  formula  for  computing 
before-tax  average  annual  total  return."^ 
After-tax  returns  will  be  computed 
assiuning  a  hypothetical  $1,000  one- 
time initial  investment  and  the 
deduction  of  the  maximum  sales  load 
and  other  charges  bom  the  initial  $1,000 
payment."'  Also,  after-tax  returns  will 
be  calculated  for  1-,  5-,  and  10-year 
periods."" 

1.  Tax  Bracket 

We  are  requiring,  as  proposed,  that 
standardized  after-tax  returns  be 
calculated  assuming  that  distributions 


"  See,  e.g..  Advertising  by  Investment 
Companies,  Investment  Company  Act  Release  No. 
16245  (Feb.  2.  1988)  |53  FR  3868  (Feb.  10.  1988)], 
at  n.Sl.  See  also  section  17(a)  of  the  Securities  Act 
(15  U.S.C.  77qj:  section  10(b)  of  the  Exchange  Act 
[15  U.S.C.  7B)(b):  section  34(b)  of  the  Investment 
Company  Act  (IS  U.S.C  Me-sa):  section  206  of  the 
Investment  Advisers  Act  of  1940  (15  U.S.C.  80b-6|. 

•«  Items  21(b)(2)  and  (3)  of  Form  N-IA. 

"  Items  21(b)(2)  and  (3)  of  Form  N-lA; 
Instruction  1  to  Item  21(b)(2)  and  Instruction  1  to 
Item  21(b)(3)  of  Form  N-IA. 

M  Items  21(b)(2)  and  (3)  of  Form  N-1  A. 
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by  the  fund  and  gains  on  a  sale  of  fund 
shares  are  taxed  at  the  highest 
applicable  individual  federal  income  tax 
rate."^  Comment  was  divided  on  this 
issue.  Some  commeters  supported  the 
highest  tax  rate  as  providing  investors 
with  the  full  range  of  historical  after-tax 
returns,  as  well  as  being  the  simplest 
rate  to  use  to  compute  after-tax  returns. 
Other  commenters,  however, 
recommended  that  we  require  funds  to 
calculate  after-tax  returns  using  an 
intermediate  tax  rate  in  addition  to,  or 
in  lieu  of,  the  highest  tax  rate.  These 
commenters  observed  that  the  typical 
mutual  fund  investor  is  not  in  the 
highest  tax  bracket,  and  argued  that 
after-tax  returns  calculated  using  tax 
rates  to  which  the  typical  mutual  fund 
investor  is  subject  would  be  more 
useful. 

After  careful  consideration  of  these 
comments,  we  continue  to  believe  that 
it  is  most  appropriate  to  use  the  highest 
tax  rate,  rather  than  an  intermediate 
rate.  Computing  after-tax  returns  with 
maximum  tax  rates  will  provide 
investors  with  the  "worst-case"  federal 
income  tax  scenario.  Coupled  with 
before-tax  return,  which  reflects  the 
imposition  of  taxes  at  a  0  percent  rate, 
this  "worst-case"  scenario  will 
efiiectively  provide  investors  with  the 
full  range  of  historical  after-tax  returns. 
We  believe  that  providing  the  full  range 
of  federal  income  tax  outcomes  provides 
investors  the  most  complete 
information. 

In  addition,  we  concluded  that  any 
benefits  of  using  an  intermediate  tax 
rate  would  be  outweighed  by  the 
complexity  of  determining  the 
appropriate  intermediate  rate  bom  one 
year  to  the  next  as  tax  rates  and  the 
income  of  a  typical  mutual  fund 
investor  change.  Most  of  the 
commenters  who  recommended  that 
after-tax  returns  be  calculated  using  an 
intermediate  rate  suggested  that  we 
either  use  a  specific  rate  [e.g.,  28 
percent)  or  select  a  specific  income  level 
[e.g.,  $55,000)  that  would  be  used  to 
identify  the  appropriate  tax  rate.  If  we 
were  to  adopt  either  of  these 
approaches,  we  would  be  required  to 
make  ongoing  modifications  to  respond 
to  changes  in  tax  rates  and  income 
levels.  One  commenter  suggested  that 
we  determine  the  intermediate  rate  by 
reference  to  the  median  United  States 
household  income  reported  by  the  U.S. 
Census  Bureau.  This  approach  would  be 
predicated  on  assumptions  about  the 


"typical"  mutual  fund  investor  and  the 
past,  present,  and  future  income  of  that 
investor. 

In  any  case,  a  requirement  that  funds 
calculate  after-tax  returns  using  an 
intermediate  rate  would  effectively 
require  that  we  continually  monitor  the 
changing  demographics  of  mutual  fund 
investors,  as  well  as  changing  tax  laws, 
and  update  our  rules  accordingly.  The 
use  of  an  intermediate  rate  also  would 
require  that  funds  include  complex 
narrative  disclosure  in  the  risk/return 
summary  about  how  the  intermediate 
rate  had  been  selected  or  what 
intermediate  rate  had  been  used  frtim 
year  to  year."" 

While  we  are  not  adopting  a 
requirement  that  funds  calculate  after- 
tax returns  using  an  intermediate  rate, 
we  encourage  funds  to  provide  their 
investors  with  additional  information 
that  is  tailored  to  a  particular  fund's 
typical  investor,  or  to  make  available  to 
investors  after-tax  returns  calculated 
using  multiple  tax  rate  assvimptions. 
Funds  can  supply  this  information  in  a 
variety  of  ways  (e.g..  calculators  on  their 
websites  or  disclosure  elsewhere  in  the 
prospectus  of  returns  calculated  based 
on  different  tax  rate  assumptions). 

2.  Capital  Gains  and  Losses  Upon  a  Sale 
of  Fund  Shares 

We  are  adopting,  substantially  as 
proposed,  amendments  requiring  that 
return,  after  taxes  on  distributions  and 
redemption,  be  computed  assuming  a 
complete  sale  of  fund  shares  at  the  end 
of  the  1-,  5-,  or  10-year  measurement 
period,  resulting  in  capital  gains  taxes 
or  a  tax  benefit  frt>m  any  resulting 
capital  losses."^  As  proposed,  a  fund 
will  be  required  to  track  the  actual 
holding  periods  of  reinvested 
distributions  and  may  not  assume  that 
they  have  the  same  holding  period  as 
the  initial  $1,000  investment.^"  We  have 


•'  Instruction  4  to  Item  21(bM2)  of  Form  N-IA; 
instruction  4  to  Item  21(b)(3)  of  Form  N-lA. 

Currently,  the  highest  individual  marginal 
income  tax  rate  imposed  on  ordinary  income  is 
39.6%,  and  the  hi^est  rate  imposed  on  long-term 
capital  gains  U  20%.  I.R.C.  l(a)-(d).  (h). 


"*The  concerns  expressed  by  the  commenters  are, 
in  any  event,  mitigated  by  the  tact  that  after- tax 
returns  will  not  reflect  state  and  local  taxes,  which 
are  often  quite  significant. 

State  income  tax  rates  can  be  as  high  as  12%:  and 
a  rate  of  6%-7%,  or  higher,  is  common  on  taxable 
income  of  $55,000,  the  income  level  suggested  by 
conunenters  as  representative  of  a  typical  mutual 
fund  investor.  See  The  World  Almanac  and  Book 
of  Facts  161  (2000)  (state  income  tax  rates). 

■"Instructions  6  and  7  to  Item  21(b)(3)  of  Form 
N-1  A.  In  order  to  simplify  the  computation  of 
returns  after  taxes  on  distributions  and  sale  of  fund 
shares,  fiinds  may  assiune  that  a  taxpayer  has 
sufficient  capital  gains  of  the  same  character  to 
offset  any  capital  losses  on  a  sale  of  fund  shares  and 
therefore  that  the  taxpayer  may  deduct  the  entire 
capital  loss.  Instruction  7(d)  to  Item  21(b)(3)  of 
Form  N-1  A. 

'o  Instruction  7(c)  to  Item  21(b)(3)  of  Form  N-lA. 

A  fund  would  also  be  required  to  separately  track 
the  basis  of  shares  acquired  though  the  $1,000 
initial  investment  and  each  subsequent  purchase 
through  reinvested  distributions.  We  wish  to  clarify 


made  technical  changes  to  clarify  that 
applicable  federal  tax  law  should  be 
used  to  determine  whether  and  how 
gains  and  losses  from  the  sale  of  shares 
with  different  holding  periods  should  be 
netted,  as  well  as  the  tax  character  [e.g., 
short-term  or  long-term)  of  any  resulting 
gains  or  losses.  ^^ 

Several  commenters  suggested  that  we 
permit  funds  to  calculate  taxes  on  gains 
realized  upon  a  sale  of  shares  at  the  end 
of  the  one-year  period  (i.e.,  short-term 
capital  gains)  as  if  the  shares  had  been 
held  for  one  year  and  one  day  [i.e.,  long- 
term  capital  gains). ^2  TJiese  commenters 
argued  that  a  reasonable  shareholder 
would  hold  the  shares  for  the  extra  day 
in  order  to  qualify  for  the  more 
advantageous  tax  treatment,  and  that  it 
is  inappropriate  to  assume  that  shares 
would  be  sold  at  the  end  of  the  one-year 
period.  We  are  not  modifying  the 
proposal  to  reflect  this  comment.  A 
shareholder  who  redeems  his  or  her 
shares  at  any  time  during  the  one-year 
period  is  subject  to  taxation  of  gains  at 
short-term  rates.  We  believe  that  it  is 
important  for  the  after-tax  return 
calculation  to  accurately  reflect  the  feet 
that  redeeming  shares  within  the  one- 
year  period  may  have  significant 
advOTse  tax  consequences.  In  addition, 
we  are  providing  that  the  tax 
consequences  of  a  sale  of  fund  shares 
should  be  determined  in  accordance 
with  applicable  federal  tax  law  on  the 
redemption  date.  If  we  were,  instead,  to 
prescribe  a  special  rule  for  one-year 
returns,  we  would  have  to  reevaluate 
this  special  rule  in  light  of  subsequent 
changes  in  tax  law,  such  as  increases  to 
the  holding  period  required  for  long- 
term  gain  treatment. 

A  number  of  commenters  suggested 
other  modifications  to  the  proposal 
regarding  the  tracking  of  holding 
periods,  such  as  treating  the  holding 
period  of  all  reinvested  distributions  as 
beginning  on  the  date  of  the  original 
investment,  and  treating  all  gains  on 
redemption  as  qualifying  for  long-term 
capital  gains  treatment  We  are  not 
adopting  these  recommended 
modifications,  each  of  which  would 
have  the  effect  of  reclassifying  short- 
term  gains  as  long-term  gains,  as  they 
would  minimize  the  impact  of  short- 
term  gains  on  fund  returns,  in  a  maimer 


that  a  distribution  representing  a  return  of  capital 
will  reduce  the  basis  of  an  existing  lot  of  shares  and 
be  included  in  the  basis  of  the  shares  acquired  upon 
reinvestment,  which  may  have  the  effect  of  shifting 
the  amount  of  basis  allocated  to  sharea  with  various 
holding  periods. 

"  Instruction  7(d)  to  Item  21(b)(3)  of  Form  N-1  A. 

"  I.R.C.  1222(1)  provides  that  the  term  •short- 
term  capital  gain"  means  "gain  frt>m  the  sale  or 
exchange  of  a  capital  asset  held  for  not  more  than 
1  year,  if  and  to  the  extent  such  gain  is  taken  into 
account  in  computing  gross  income." 
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inconsistent  with  federal  tax  law.  One  of 
our  piuposes  in  requiring  the  disclosure 
of  after-tax  returns  is  to  provide 
investors  with  information  about  the 
differential  impact  that  taxes  have  on 
the  before-tax  retiuns  of  various  funds, 
and  we  believe  that  ignoring  the  effect 
of  short-term  gains  would  tend  to 
minimize  these  differences 
inappropriately. 

3.  Other  Assumptions 

Commenters  generally  supported  the 
other  assumptions  that  the  Commission 
proposed  to  require  in  the  computation 
of  after-tax  returns,  and  we  are  adopting 
those  requirements  as  proposed. 
Specifically,  after-tax  rettirns: 

•  Will  be  calculated  using  historical 
tax  rates:  ^^ 

•  Will  be  based  on  calendar-year 
periods,  consistent  with  the  before-tax 
return  disclosvire  that  currently  appears 
in  the  risk/return  simunary;  ''* 

•  Will  exclude  state  ana  local  tax 
liability;  ^^ 

•  Wdl  not  take  into  account  the  effect 
of  either  the  alternative  miniTnnm  tax  or 
phaseouts  of  certain  tax  credits, 
exemptions,  and  deductions  for 
taxpayers  whose  adjusted  gross  income 
is  above  a  specified  amount;  ^^ 

•  Will  assume  that  any  taxes.due  on 
a  distribution  are  paid  out  of  that 
distribution  at  the  time  the  distribution 
is  reinvested  and  reduce  the  amount 
reinvested;  ^^  and 

•  Will  be  calculated  assuming  that 
the  taxable  amount  and  tax  character 
[e.g..  ordinary  income,  short-term 
capital  gain,  long-term  capital  gain)  of 
each  distribution  are  as  specified  by  the 
fund  on  the  dividend  declaration  date, 
adjusted  to  reflect  subsequent 
recharacterizations.  ^* 

Tax  treatment  of  distributions.  As 
proposed,  we  are  not  specifying  in 
detail  the  tax  consequences  of  fund 
distributions.  Funds  generally  should 
determine  the  tax  consequences  of 
distributions  by  applying  the  tax  law  in 
effect  on  the  date  the  distribution  is 
reinvested.  However,  because  a  number 
of  commenters  expressed  concern  about 
whether  a  fund  that  has  elected  to  pass 
through  foreign  tax  credits  to  its 
shareholders  may  reflect  the  foreign  tax 


credit  in  after-tax  returns,  we  are 
providing  that  the  effect  of  applicable 
tax  credits,  such  as  the  foreign  tax 
credit,  should  be  taken  into  account  in 
accordance  with  federal  tax  law.'^ 

H.  Narrative  Disclosure 

We  are  adopting,  with  modifications, 
the  requirement  that  funds  include  a 
short,  explanatory  narrative  adjacent  to 
the  performance  table  in  the  risk/return 
summary.^"  This  is  intended  to  fodlitate 
investor  understanding  of  the  table.  We 
are  not  mandating  specific  language  for 
the  narrative,  but  it  must  be  in  plain 
English.*' 

Commenters  generally  agreed  that  the 
proposed  narrative  disclosure  would 
help  investors  understand  information 
in  the  performance  table.  Several 
commenters,  however,  recommended 
streamlining  the  narrative  by  combining 
some  of  the  proposed  items  with  the 
narrative  ciurenUy  required  for  before- 
tax  returns  and  by  eUminating  technical 
items  unnecessary  for  investor 
imderstanding  of  performance 
information.  We  agree  and  have 
modified  the  narrative  disclosure  to 
require  the  following  information:  ^^ 


'5  Instruction  4  to  Item  21(b)(2)  of  Form  N-IA; 
Instruction  4  to  Item  21(b)(3)  of  Form  ^4-lA.  The 
Proposing  Release  sets  forth  the  maximum  federal 
income  tax  rates  for  the  years  1990-2000.  Proposing 
Release,  supra  note  ,  at  n.66,  and  accompanying 
text. 

'« Item  2(cMiii)  of  Form  M-IA. 

"Instruction  4  to  Item  21(b)(2)  of  Form  N-lA; 
Instruction  4  to  Item  21(b)(3)  of  Form  H-iA. 

77  Instruction  3  to  Item  21(b)(2)  of  Fonn  N-IA: 
Instruction  3  to  Item  21(b)(3)  of  Form  U-IA. 
■'•Id. 


"Instruction  3  to  Item  21(b)(2)  of  Form  N-IA; 
Instruction  3  to  Item  21(b)(3)  of  Form  H-W.  A  fund 
may  elect  to  pass  through  to  shareholders  foreign 
tax  credits  if  more  than  50  percent  of  the  value  of 
the  fund's  total  assets  at  the  close  of  the  taxable  year 
consists  of  stock  or  securities  in  foreign 
corporations  and  the  fund  otherwise  qualifies  for 
favorable  tax  treatment  as  a  regulated  investment 
company  for  the  taxable  year.  I.R.C.  853.  In 
computing  after-tax  returns,  a  fund  that  elects  to 
pass  foreign  tax  credits  through  to  shareholders  may 
assume  that  the  shareholders  use  those  credits.  We 
would  not  object  if  a  fund  adjusts  after-tax  returns 
to  reflect  the  impact  of  distributions  of  up  to  $600 
of  foreign  tax  credits,  the  amount  of  credit  that  may 
be  taken  by  a  married  couple  filing  jointly  without 
regard  to  limits  on  the  foreign  tax  credit.  I.R.C. 
9M(a)  and  (j)(2).  If  a  fund- makes  distributions  of 
foreign  tax  credits  in  excess  of  $600.  the  fund  must 
take  into  account  the  limits  in  the  federal  tax  law 
on  the  ability  of  shareholders  to  use  foreign  tax 
credits. 

""Item  2(c)(2)(iv)  of  Form  N-IA. 

■<  See  rule  421(b)  and  (d)  under  the  Securities  Act 
[17  CFR  230.421(b)  and  (d)]  (requiring  that  all 
information  in  the  prospectus  be  presented  in  clear, 
concise,  and  understandable  fashion  and  that 
registrants  use  plain  English  principles  in  the 
organization,  langtiage,  and  design  of  the  summary 
and  risk  factors  sections  of  their  prospectuses); 
General  Instruction  C.1  to  Form  ^4-lA  (fund 
prospectus  should  be  easy  to  understand  and 
promote  effective  communication);  Item  2  of  Form 
H-W  (requiring  that  the  response  to  Item  2  be 
stated  in  plain  English). 

*'  We  eUminated  the  proposed  requirement  that 
funds  explain  the  difiierences  between  the  types  of 
returns  presented,  which  is  unnecessary  in  light  of 
our  reduction  of  the  returns  from  four  to  three  and 
our  revision  of  the  table  captions.  We  also 
eliminated  the  proposed  requirement  that  funds 
disclose  that  before-tax  returns  assume  all 
distributions  are  reinvested.  As  commenters  noted, 
funds  are  not  currently  required  to  include  this 
technical  information  with  before-tax  returns.  We 
also  eliminated  the  similar  proposed  requirement 
that  funds  disclose  that  after-tax  returns  assume 


•  After-tax  returns  are  calculated 
using  the  historical  highest  individual 
federal  marginal  income  tax  rates,  and 
do  not  reflect  the  impact  of  state  and 
local  taxes;  and 

•  Actual  after-tax  returns  depend  on 
the  investor's  tax  situation  and  may 
differ  from  those  shown,  and  the  after- 
tax returns  shown  are  not  relevant  to 
investors  who  hold  their  fund  shares 
through  tax-deferred  arrangements  such 
as  401  (k)  plans  or  individual  retirement 
accounts.*^ 

In  addition,  a  fimd  will  be  required  to 
provide  a  statement  to  the  effect  that  the 
fund's  past  performance,  before  and 
after  taxes,  is  not  necessarily  an 
indication  of  how  the  fund  will  perform 
in  the  future.** 

/.  Technical  and  Conforming 
Amendments 

We  proposed  to  amend  rule  482(e)(3) 
imder  the  Securities  Act  in  order  to 
clarify  that  the  average  annual  total 
returns  that  are  required  to  be  shown  in 
any  performance  advertisement  are 
before-tax  returns  net  of  fees  and 
charges  payable  upon  a  sale  of  fimd 
shares.  This  technical  change  is  no 
longer  necessary  due  to  modifications 
we  have  made  to  the  types  of  returns 
required.  We  are  adopting,  as  proposed, 
amendments  to  rule  34b-l  (b)(3)  under 
the  Investment  Company  Act  to  exclude 
after-tax  performance  information 
contained  in  periodic  reports  to 
shareholders  from  the  updating 
requirements  of  the  nUe. 

We  proposed  to  delete  an  instruction 
contained  in  Form  N-lA  that  provides 
that  total  return  information  in  a  mutual 
fund  prospectus  need  only  be  current  to 
the  end  of  the  fund's  most  recent  fiscal 
year  because  the  items  of  Form  N-1 A 
that  require  fimds  to  include  total 
returns  in  the  prospectus  have  explicit 
instructions  about  how  ciurent  the  total 
return  information  must  be.  We  have 
decided  not  to  delete  this  instruction 
because  it  applies  to  returns  that  are  not 

that  taxes  are  paid  out  of  fund  distributions  and  that 
distributions,  less  taxes,  are  reinvested.  Finally,  we 
eliminated  the  proposed  requirement  that  funds, 
whose  after-tax  retiuns  exceed  before-tax  returns, 
explain  the  reason  for  this  result.  Funds,  however, 
will  have  the  option  of  including  this  explanatory 
material.  Item  2(c){2)(iv)(D)  of  Form  N-1  A. 

"^  As  discussed  above,  we  have  simplified  the 
proposal  to  require  a  fund  offering  more  than  one 
class  of  shares  in  its  prospectus  to  show  afteMax 
returns  for  one  class  only.  See  Section  II.D.,  supra 
notes  46-50  and  accom{>anying  text.  Consistent 
with  this  modification,  such  funds  will  be  required 
to  include  disclosure  that  after-tax  returns  are 
shown  for  only  one  class  and  that  after-tax  returns 
for  other  classes  will  vary.  Item  2(c)(2)(iv)(C)  of 
Form  N-IA. 

»♦  Item  2(c)(2Ki)  of  Form  N-IA. 
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required  by  specific  items  of  Form  N- 
1A.«5 

/.  Effective  Date;  Compliance  Dates 

1.  Effective  Date 

The  rule  and  form  amendments  that 
the  Commission  is  adopting  today  will 
be  effective  April  16,  2001. 

2.  Compliance  Date  for  Prospectuses 

I  February  15,  2002.  All  post-effective 
amendments  that  are  annual  updates  to 
effective  registration  statements  and 
profiles  filed  on  or  after  February  15, 
2002,  must  comply  with  the 
amendments  to  Form  N-IA.  Based  on 
the  comments,  we  believe  that  this  will 
provide  funds  with  sufficient  time  to 
make  the  necessary  changes  to  existing 
software  and  internal  systems  in  order 
to  compile  after-tax  returns  and 
incorporate  the  new  disclosure  in  their 
prospectuses.  We  would  not  object  if 
existing  funds  file  their  first  nnminl 
update  complying  with  the  amendments 
piu^uant  to  rule  485(b),  provided  that 
the  post-effective  amendment  otherwise 
meets  the  conditions  for  immediate 
effectiveness  under  the  rule,*^ 

3.  Compliance  Date  for  Advertisements 
and  Other  Sales  Materials 

October  1,  2001.  All  fund 
advertisements  and  sales  materials  must 
comply  with  the  amendments  to  rules 
482  and  34b- 1  no  later  than  October  1, 
2001.  These  amendments  apply  only  to 
those  fimds  volimtarily  choosing  to 
include  after-tax  returns  in 
advertisements  or  sales  literature,  or 
claiming  to  be  managed  to  limit  or 
control  the  effect  of  taxes  on 
performance  and  including  performance 
information  in  these  materials.  As  these 
funds  have  made  the  decision  to  marieet 
themselves  in  this  manner,  we  believe 
that  they  should  be  required  to  do  so  in 
a  standardized  fashion  as  soon  as 
practicable. 

m.  Cost/Benefit  Analysis 

In  the  Proposing  Release,  we  analyzed 
the  costs  and  benefits  of  our  proposals 
and  requested  comments  and  data 
regarding  the  costs  and  benefits  of  the 
rule  and  form  amendments.  In  response 
to  our  request  for  comments,  a  few 
commenters  generally  argued  that  the 
proposed  amendments  would  increase 
costs  for  the  fimds  and  that  such  costs 
will  be  passed  on  to  investors.  None  of 
the  commenters,  however,  provided 
specific  data  quantifying  additional 
costs. 

The  rule  and  form  changes  will 
require  a  fund  to  disclose  its 


standardized  after-tax  returns  for  1-,  5- 
,  and  10-year  periods.  After-tax  returns, 
which  will  accompany  before-tax 
returns  in  fund  prospectuses,  will  be 
presented  in  two  ways:  (i)  After  taxes  on 
fimd  distributions  only;  and  (ii)  after 
taxes  on  fimd  distributions  and  a 
redemption  of  fund  shares.*^  The 
before-  and  after-tax  returns  would  be 
required  to  be  presented  in  a 
standardized  tabular  format.  Although 
after-tax  returns  will  not  generally  be 
required  in  fimd  advertisements  and 
sales  literatiu^,  any  fimd  that  either 
includes  after-tax  returns  in  these 
materials  or  includes  other  performance 
information  together  with 
representations  that  the  fund  is 
managed  to  limit  taxes  will  be  required 
to  include  after-tax  returns  computed 
according  to  our  standardized  formiUas. 

A.  Benefits 

As  discussed  above,  taxes  are  one  of 
the  most  significant  costs  of  investing  in 
mutual  funds  through  taxable  accounts. 
In  1999,  mutual  funds  distributed 
approximately  $238  billion  in  capital 
gains  and  $159  billion  in  taxable 
dividends.**  Shareholders  investing  in 
stock  and  bond  funds  paid  an  estimated 
$39  billion  in  taxes  in  1998  on 
distributions  by  their  funds,*^  Recent 
estimates  suggest  that  more  than  two 
and  one-half  percentage  points  of  the 
average  stock  fund's  total  retiun  is  lost 
each  year  to  taxes.*'  Moreover,  it  is 
estimated  that,  between  1994  and  1999, 
investors  in  diversified  U.S.  stock  funds 
surrendered  an  average  of  15  percent  of 
their  annual  gains  to  taxes.^' 

Despite  the  tax  dollars  at  stake,  many 
investors  lack  a  clear  imderstanding  of 
the  impact  of  taxes  on  their  mutual  fund 
investments.82  The  tax  consequences  of 
distributions  are  a  particular  source  of 


»»histruction  6  to  Item  21(b)(1)  of  Form  N-1  A. 
••  17  C3TI  230.485(b). 


*'  As  discussed  above,  we  have  modified  the 
proposal  by  eliminating  the  proposed  requirement 
to  include  after-tax  returns  in  the  MDFP,  which  is 
typically  contained  in  the  annual  report. 
Accordingly,  the  hour  burden  for  preparing  and 
filing  annual  reports  in  compliance  with  rule  30d- 
1  will  be  reduced  by  7.5  hours.  See  Proposing 
Release,  supra  note  1,  at  nn.  107-110,  and 
accompanying  text  (discussing  the  estimated  hour 
burden  for  proposal  requiring  aiter-tax  return 
disclosure  in  aimual  reports).  Funds  will  be 
required  to  include  a  statement  in  the  MDFP  that 
accompanies  the  performance  table  and  graph  to  the 
eSect  that  the  returns  shown  do  not  reflect  the 
deduction  of  taxes  that  a  shareholder  would  pay  on 
fund  distributions  or  the  redemption  of  fund  shares. 
Item  5(b)(2)  of  Form  N-1  A.  We  believe  that  the  hour 
burden  for  the  required  statement  in  the  MDFP  virall 
be  negligible  and  will  not  result  in  a  change  to  the 
current  hour  burden  for  preparing  and  filing  aimual 
reports. 

"•  2000  Mutual  Fund  Fact  Book,  supra  note  2,  at 
56. 

•"Liberty  Funds  Release,  supta  note  3. 

x>KPMG  study,  supra  note  4,  at  14. 

»  Clements,  supra  note  5,  at  Cl. 

"  Dreyfus  Corporation,  supra  note  6. 


surprise  to  many  investors  when  they 
discover  that  they  can  owe  substantial 
taxes  on  their  mutual  fund  investments 
that  appear  to  be  unrelated  to  the 
performance  of  the  fund.  Even  if  the 
value  of  a  fund  has  declined  during  the 
year,  a  shareholder  can  owe  taxes  on 
capital  gains  distributions  if  the 
portfolio  manager  sold  some  of  the 
fund's  underlying  portfolio  securities  at 
again. 

There  have  been  increasing  calls  for 
improvement  in  the  disclosure  of  the  tax 
consequences  of  mutual  fund 
investments.  Mutual  funds,  as  well  as 
third  party  providers  that  furnish 
information  to  mutual  fund 
shareholders,  are  responding  to  this 
growing  investor  demand  by  providing 
after-tax  returns,  calculators  that 
investors  can  use  to  compute  after-tax 
returns,  and  other  tax  information."^ 
Indeed,  all  but  a  few  of  the  comment 
letters  we  received  from  individual 
investors  supported  the  Commission's 
proposal  to  require  standardized  after- 
tax retimis. 

CurrenUy,  the  (Dommission  requires 
mutual  funds  to  disclose  significant 
information  about  taxes  to  investors.** 
While  this  disclosure  is  useful,  we 
believe  funds  can  more  effectively 
communicate  to  investors  the  tax 
consequences  of  investing.  Therefore, 
the  Commission  is  adopting 
amendments  to  Form  N-lA  and  rules 
482  and  34b-l  that  will  require 
disclosure  of  standardized  mutual  fund 
after-tax  returns. 

By  requiring  all  funds  to  report  after- 
tax performance  pursuant  to  a 
standardized  formula,  the  amendments 
will  allow  investors  to  compare  after-tax 
performance  among  funds,  which  is 
Ukely  to  affect  investor  decisions 
relating  to  the  purchase  or  sale  of  fund 
shares.  This  could  have  indirect 
benefits,  such  as  the  creation  of  new 
funds  designed  to  maximize  after-tax 
performance  or  causing  existing  funds 
to  alter  their  investment  strategies  to 
invest  in  a  more  tax-efficient  manner. 
The  changes  in  fund  investment 


^  See  supra  note  10  and  accompanying  text. 

**  In  its  prospectus,  a  mutual  fund  is  required  to 
disclose  (i)  the  tax  consequences  of  buying,  holding, 
exchanging,  and  selling  fund  shares,  including  the 
tax  consequences  of  fund  distributions;  and  (ii) 
whether  the  fund  may  engage  in  active  and  frequent 
portfolio  trading  to  achieve  its  principal  investment 
strategies,  and,  if  so,  the  tax  consequences  of 
increased  portfolio  turnover  and  how  this  may 
affact  fund  performance.  See  Item  7(e)  of  Form  N- 
lA;  Instruction  7  to  Item  4  of  Form  N-1  A.  A  fund 
also  must  disclose  in  its  prospectus  turnover  rate 
and  dividends  and  capital  gains  distributions  per 
share  for  each  of  the  last  five  fiscal  years.  See  Items 
9(a)  and  22(b)(2)  of  Form  N-1  A.  These  items  also 
require  funds  to  show  net  realized  and  unrealized 
gain  or  loss  on  investments  on  a  per  share  basis  for 
each  of  the  fund's  last  five  fiscal  years. 
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strategies  and  investor  behavior 
resulting  from  this  disclosiu-e  may  also 
result  in  higher  average  after-tax  returns 
for  investors.^'* 

Requiring  standardized  after-tax 
performance  in  the  prospectus,  fund 
advertisements,  and  sales  literature  also 
should  help  prevent  confusing  and 
misleading  after-tax  performance  claims 
by  funds.  Currently,  fund 
advertisements  and  sales  literature  may 
contain  tax-adjusted  performance 
calculated  according  to  non- 
standardized  methods.  In  addition  to 
making  it  difficult  to  compare  after-tax 
performance  measures  among  different 
funds,  the  lack  of  a  standardized 
method  for  computing  aiter-tax  returns 
creates  the  possibility  that  after-tax 
performance  information  as  ciurently 
reported  could  be  misleading  or 
confusing  to  investors. 

The  eunendments  will  also  increase 
the  amoiuit  of  after-tax  performance 
information  available  to  investors.  With 
the  exception  of  the  few  funds  that 
publish  after-tax  performance 
information,  investors  currently  must 
rely  on  third-party  providers  to  obtain 
information  regarding  a  fund's  after-tax 
performance. 

Moreover,  information  regarding  a 
fund's  after-tax  performance  helps 
investors  imderstand  the  magnitude  of 
tax  costs  and  how  they  affect  fund 
performance.  Increased  understanding 
should  have  the  beneficial  effect  of 
enhancing  investor  confidence  in  the 
fund  industry. 

B.  Costs 

The  changes  in  fund  investment 
strategies  and  investor  behavior 
resulting  from  the  after-tax  requirements 
may  have  distributional  effects  among 
funds  depending  on  their  relative  after- 
tax returns.  Funds  that  have  lower  after- 
tax returns  relative  to  other  funds  may 
experience  loss  of  market  share.  We 
expect,  however,  that  any  reduction  of 
market  share  for  funds  with  lower  after- 
tax returns  will  be  offset  by  a 
commensurate  increase  in  market  share 
for  funds  with  higher  dfter-tax  returns. 

Funds  affected  Dy  the  after-tax 
requirements  will  incur  costs  in 
complying  with  the  new  disclosure. 
Fimds  will  have  to  compute  the  after-tax 
returns  using  a  standardized  method 
prescribed  by  Form  N-lA.  The  costs 
associated  with  computing  the  new 
after-tax  performance  will  include  the 
costs  of  piuchasing  or  developing 
software,  implementing  a  new  system 


for  computing  the  returns,  analyzing 
data  for  inclusion  in  the  standardized 
formula,  ^nd  training  fund  employees. 
In  addition,  funds  will  incur  costs  in 
incorporating  the  new  disclosure  in 
their  prospectuses,  advertisements,  and 
sales  literature.  Funds  could  also  iacxa 
costs  in  responding  to  questions  from 
investors  regarding  the  after- tax  returns. 

We  expect  that  the  costs  of 
implementing  new  systems  to  compute 
the  standardized  after-tax  performance 
will  largely  consist  of  initial,  one-time 
expenses.  In  addition,  the  software 
development  and  implementation  costs 
may  be  reduced  if  software  vendors 
begin  to  offer  "off-the-shelf  programs 
for  computing  the  standardized  after-tax 
performance  data.^  Also,  the  costs  of 
analyzing  data  for  inclusion  in  the 
standardized  formida  will  be 
substantially  greater  in  connection  with 
a  fund's  first-time  compliance  with  the 
amendments  than  it  will  be  in 
subsequent  disclosiures.  Likewise,  the 
costs  of  revising  fund  prosp>ectuses, 
advertisements,  and  sales  literature  to 
incorporate  the  new  disclosure  should 
decrease  after  the  first  disclosures 
complying  with  the  amendments  have 
been  made.  We  note  that  in  response  to 
concerns  expressed  by  certain 
commenters  regarding  the  burdens 
imposed  on  funds  by  the  new 
requirements,  we  have  simplified  the 
presentation  of  after-tax  retiuns.^^ 
Although  the  costs  of  updating  the 
disclosure  in  fund  prospectuses, 
advertisements,  and  sales  literature  will 
be  ongoing,  the  costs  inciuxed  in 
subsequent  disclosures  should  be  less 
than  the  costs  associated  with  the  initial 
computations  and  disclosures  because 
neither  the  formula  for  calculating 
performance  nor  the  format  for  the 
disclosure  will  change  from  year  to  year. 

Because  funds  filing  initial 
registration  statements  will  not  have  any 
performance  information  to  report,  the 
new  after-tax  performance  requirements 
will  not  impose  any  additional  costs  on 
the  preparation  and  filing  of  an  initial 
registration  statement  on  Form  N-IA. 
The  disclosure  required  by  the 
amendments  will  appear  in  the  first 
post-effective  amendment  that  is 


•s  Given  the  $2.1  trillion  of  assets  held  in 
individual  non-money  market  fund  taxable 
accounts,  even  a  small  change  in  relative  after-tax 
returns  affecting  only  a  small  portion  of  those  assets 
can  lead  to  significant  benefits  to  investors. 


••  A  service  provider  that  compiles  and 
disseminates  fund  pricing  and  performance 
information  recently  announced  that  it  will  offer  to 
calctdate  and  publish  after-tax  returns  for  its  fund 
clients.  See  Daly,  Program  Lets  Fund  Companies 
Offer  After-Tax  Returns  (Dec.  29, 1999)  (visited  Feb. 
9.  2000)  http://www.igmtes.com/. 

*'  As  discussed  above,  we  have  modified  the 
proposal  by:  eliminating  the  proposed  requirement 
to  disclose  pre-liquidation  before-tax  retiims; 
eliminating  after-tax  returns  in  annual  reports; 
streamlining  the  required  narrative  disclosure;  and 
simplifying  the  presentation  for  funds  that  offer 
multiple  classes  in  a  single  prospectus. 


required  to  include  the  after-tax  return 
disclosure.  The  costs  associated  with 
including  the  disclosure  in  this  first 
post-effective  amendment  will  consist  of 
the  costs  required  for  developing  a 
system  for  performing  the  standardized 
calculations  and  the  costs  of  revising  the 
prospectus  to  incorporate  the  new 
disclosure.  The  costs  inciured  by  funds 
choosing  to  include  after-tax  retiuns  in 
fund  advertisements  and  sales  literature 
will  be  limited  to  the  cost  of  revising  the 
advertisements  and  sales  literature  to 
incorporate  the  same  standardized  after- 
tax returns  that  will  be  required  to 
appear  in  fund  prospectuses. 

Form  N-lA.  The  primary  cost  of 
complying  with  the  amendments  to 
Form  N-IA  is  the  cost  of  preparing  and 
filing  post-effective  amendments  to 
registration  statements.  We  estimate  that 
4,500  post-effective  amendments  to 
registration  statements  are  filed 
aimually  on  Form  N-lA,  for  7,875 
portfolios. 

These  post-effective  amendments  will 
contain  performance  figures  and  thus  be 
affected  by  the  amendments.  For 
piuposes  of  the  Paperwork  Reduction 
Act  ("PRA"),  we  have  estimated  that  the 
amendments  will  increase  the  hour 
burden  per  portfolio  per  filing  of  a  post- 
effective  amendment  by  18  hours.^^  Of 
the  7,875  funds  referenced  in  post- 
effective  amendments,  1 ,040  are  money 
market  fimds,  which  will  be  exempted 
from  the  after-tax  disclosure 
requirements.  An  additional  1,575  funds 
are  used  as  investment  vehicles  for 
variable  insurance  contracts,  which  will 
be  permitted  to  omit  the  after-tax 
information.  Thus,  approximately  5,260 
of  the  7,875  funds  referenced  in  post- 
effective  amendments  will  be  affected 
by  the  amendments.^  We  estimate  that 
the  cost  for  all  funds  to  comply  with  the 
amendments  discxissed  above  is 
$6,059,520.»«» 


**  This  estimate  is  based  on  the  staffs 
consultations  with  industry  representatives. 

"*The  number  of  funds  referenced  in  post- 
effective  amendments  that  will  be  affected  by  the 
amendments  is  computed  by  subtracting  those 
funds  that  are  exempt  fiom  or  permitted  to  omit  the 
after-tax  disclosure  from  the  number  of  funds 
referenced  in  post-effective  amendments  (7,87S  - 
1,040  - 1 ,575,  or  5,260).  For  purposes  of  our 
analysis,  we  have  not  excluded  certain  funds  that 
also  would  be  permitted  to  omit  the  after-tax  retiun 
disclosure,  such  as  funds  that  distribute 
prospectuses  for  use  by  investors  in  401  (k)  plans  or 
other  similar  tax-deferred  arrangements.  While 
these  funds  will  be  permitted  to  omit  the  after-tax 
return  disclosure  in  prospectuses  distributed  to 
investors  in  these  tax-deferred  arrangements,  they 
will  still  incur  a  burden  from  including  the 
disclosure  in  prospectuses  distributed  to  other 
investors. 

'This  cost  estimate  is  calculated  by  multiplying 
the  estimated  number  of  hours  to  comply  with  the 
requirements  (94,680  hotirs)  by  the  weighted 
average  hourly  wage  ($64).  The  Commission's 
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The  amendments  to  Form  N-lA  will 
impose  other  related  costs  on  funds.  Our 
current  estimated  cost  of  preparing  a 
post-effective  amendment  to  a 
previously  effective  registration 
statement  is  $7,500.  We  estimate  that 
the  additional  cost  imposed  by  the 
amendments  to  Form  N-lA  is  $1,860 
per  portfolio/fimd  or  a  total  cost  of 
$9,783,600,101  This  estimate  represents 
the  cost  of  developing  and 
implementing  a  computerized  system 
for  compiling  tax  data  and  computing 
after-tax  retiuns  and  the  costs  of  hiring 
outside  counsel  to  assist  in  revising  the 
prospectus  to  incorporate  the  new  after- 
tax retiun  disclosure.'o^  Again,  a 
portion  of  this  cost  burden  will  be 
comprised  largely  of  initial,  one-time 
costs. 

Rule  482.  Rule  482  is  a  safe  harbor 
that  permits  a  fund  to  advertise 
information  the  "substance  of  which"  is 
contained  in  its  statutory  prospectus, 
subject  to  the  requirements  of  the  rule. 
Rule  482  limits  performance 
information  to  standardized  quotations 
of  yield  and  total  retiun  and  other 
measiues  of  performance  that  reflect  all 
elements  of  retiun. 

Because  rule  482  does  not  require 
ftuds  to  perform  any  computations  not 
required  by  the  amendments  for  Form 
N-1  A,  the  primary  cost  of  complying 
with  the  amendments  is  the  cost  of  the 
additional  hour  burden  that  is  outlined 
in  our  PRA  analysis.  As  described 
above,  there  are  approximately  5,260 
funds  filing  post-effective  amendments 
that  will  be  affected  by  the  amendments. 
The  Commission  further  estimates  that 
three  percent  of  these  fluids  will  elect  to 
use  advertisements  or  sales  literature 
that  either  include  after-tax  returns  or 
include  other  performance  information 
together  vdth  representations  that  the 
fund  is  managed  to  limit  or  control  the 
effect  of  taxes  on  performance  and 
therefore  be  required  to  comply  with  the 
amendments  to  rule  482. ^"^  For 


estimate  concerning  the  burden  hours  is  based  on 
the  staiTs  consultation  with  industry 
representatives.  The  Commission's  estimate 
concerning  the  wage  rate  is  based  on  salary 
information  for  the  sectirities  industry  compiled  by 
the  Securities  Industry  Association.  See  Securities 
Industry  Association,  Report  on  Management  B- 
Pnfessional  Earnings  in  the  Securities  Industry 
1999  (Sept.  1999). 

">i  The  estimate  is  based  on  the  staffs 
consultation  with  industry  representatives. 

'°'  Software-related  costs  may  decrease  as 
vendors  offering  services  for  computing  the  new 
standardized  after-tax  returns  enter  the  market.  See 
Daly,  Pro-am  Lets  Fund  Companies  Offer  After- 
Tax  Returns  (Dec.  29,  1999)  (visited  Feb.  9,  2000) 
http://www.ignites.com/. 

><>3  j\as  estimate  is  based  on  the  assumption  that 
tax-managed  funds  and  index  funds  would  be  most 
likely  to  use  advertisements  that  either  include 
after-tax  returns  or  include  other  performance 


purposes  of  the  PRA,  we  have  estimated 
that  the  additional  hour  burden  required 
to  comply  with  the  amendments  to  rule 
482  is  .5  hours.!***  yjjg  amendments  to 
rule  482  will  thus  impose  additional 
estimated  costs  of  $5,506.i°5 

Rule  34b-l .  Rule  34b-l  governs  sales 
material  that  is  accompanied  or 
preceded  by  the  delivery  of  a  statutory 
prospectus  and  requires  the  inclusion  of 
standardized  performance  data  and 
certain  legend  disclosure  in  sales 
material  that  includes  performance  data. 
As  with  the  amendments  to  rule  482, 
these  amendments  will  not  require 
fimds  to  perform  any  computations  not 
required  by  the  amendments  to  Form  N- 
lA.  Hence,  the  cost  of  complying  with 
these  amendments  is  primarily  the  cost 
associated  with  the  burden  estimate  in 
our  PRA  analysis. 

We  estimate  that  approximately  8,495 
respondents  file  approximately  4.35 
responses  annually  pursuant  to  rule 
346-1.'"®  Of  these  respondents,  we 
estimate  that  1,040  are  money  market 
funds  that  will  be  exempt  from  the 
amendments  and  that  an  additional  620 
funds  and  unit  investment  trusts 
("UTTs")  registered  on  Forms  N-3  and 
N-4  will  not  be  affected  by  the 
amendments.  We  estimate  that  an 
additional  1,575  funds  registered  on 
Form  N-1  A  and  subject  to  rule  34b-l 
are  used  as  underlying  portfolios  for 
variable  insurance  contracts  and  will 
not  use  advertisements  or  sales 
literature  that  include  after-tax  returns 
or  include  other  performance 
information  together  with 
representations  that  the  fund  is 
managed  to  limit  or  control  the  effect  of 
taxes  on  performance.  Thus,  5,260 
respondents  subject  to  rule  34b-l  will 
also  be  subject  to  the  after-tax 
disclosure.  1°^  We  further  estimate  that 
three  percent  of  respondents  subject  to 
rule  34b-l  or  157.8  respondents  will 
elect  to  use  advertisements  or  sales 
literature  that  either  include  after-tax 
returns  or  include  other  performance 
information  together  with 
representations  that  the  fund  is 


information  together  with  representations  that  the 
fund  is  managed  to  limit  or  control  the  effect  of 
taxes  on  performance. 

><M  This  estimate  is  based  on  the  staffs 
consultations  with  industry  representatives. 

">^The  total  cost  of  the  annual  hour  burden  is 
calculated  by  multiplying  the  annual  hour  burden 
(79)  by  the  weighted  average  hourly  wage  (S64).  See 
supra  note  100. 

>°"  These  estimates  are  based  on  filings  received 
in  calendar  year  1999. 

>°'  This  number  is  computed  by  subtracting  from 
the  number  of  respondents  filing  rule  34b-l  sales 
material  the  number  of  money  market  funds,  the 
number  of  funds  and  UTTs  registered  on  Forms  N- 
3  and  N-4,  and  the  number  of  funds  used  as 
underlying  portfolios  for  variable  insurance 
contracts  (8,495-1,040-620-1,575.  or  5J60). 


managed  to  limit  or  control  the  effect  of 
taxes  on  performance  and  therefore  be 
subject  to  the  amendments. '°"  For 
purposes  of  the  PRA,  we  have  estimated 
that  the  additional  hour  burden 
attributable  to  the  amendments  to  rule 
34b-l  is  .5  hours,  for  a  total  of  78.9 
aimual  burden  hours  or  $5,049.60.'°^ 

IV.  Efiiects  on  Efficiency,  Competitioii, 
and  Capital  Formation 

Section  2(c)  of  the  Investment 
Company  Act,  section  2(b)  of  the 
Securities  Act,  and  section  3(f)  of  the 
Exchange  Act  require  the  (Commission, 
when  engaging  in  rulemaking  that 
requires  it  to  consider  or  determine 
whether  an  action  is  consistent  with  the 
public  interest,  to  consider,  in  addition 
to  the  protection  of  investors,  whether 
the  action  will  promote  efficiency, 
competition,  and  capital  formation.**" 
The  Commission  has  considered  these 
factors. 

The  Commission  believes  that  the 
after-tax  return  requirements  will  help 
to  increase  investor  understanding  of  a 
fund's  after-tax  performance.  Increased 
understanding  should  enable  investors 
to  better  evaluate  various  funds  in 
determining  which  funds  are  most 
suitable  for  their  investment  needs. 
More  educated  investors  should 
promote  competition  among  funds  as 
they  seek  to  attract  those  investors 
interested  in  the  impact  of  taxes  on  fund 
investments.  On  balance,  the 
Commission  believes  that  the  aftw-tax 
return  requirements  will  benefit 
investors,  foster  efficiency,  and  promote 
competition  among  mutual  funds.  While 
investors  will  be  better  equipped  to 
make  investment  decisions,  it  is  unclear 
whether  these  amendments  will  result 
in  an  increase  in  capital  formation. 

V.  Summary  of  Final  Regulatory 
Flexibility  Analysis 

A  Final  Regulatory  Flexibility 
Analysis  ("FRFA")  has  been  prepared  in 
accordance  with  5  U.S.C.  604.  The 
Commission  proposed  amendments  to 
Form  N-IA  (17  CFR  239.15A  and 
274.11A),  the  registration  form  used  by 
mutual  funds  to  register  under  the  Act 
and  to  offer  their  shares  under  the 
Securities  Act,  and  amendments  to  rule 
482  under  the  Securities  Act  and  rule 


">*This  estimate  is  based  on  the  assumption  that 
tax-managed  funds  and  index  funds  would  be  most 
likely  to  advertise  after-tax  performance. 

><>*The  total  annual  burden  for  the  amendments 
is  computed  by  multiplying  the  estimated  number 
of  respondents  (157.8)  subject  to  rule  34b-l  by  the 
additional  burden  imposed  by  the  amendments  (.5). 
The  total  cost  of  the  annul  burden  attributable  to 
the  amendments  is  calculated  by  multiplying  the 
total  burden  hours  (78.9)  by  the  weighted  average 
hourly  rate  of  $64. 

>>o  15  U.S.C  77(b).  78c(f).  and  80a-2(c). 
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34l>-l  imder  the  Act  in  the  Proposing 
Release.  The  Commission  prepared  an 
Initial  Regiilatory  Flexibility  Analysis 
("IRFA")  in  accordance  with  5  U.S.C. 
603  in  conjunction  with  the  Proposing 
Release,  which  was  made  available  to 
the  public.  The  Proposing  Release 
summarized  the  IRFA  and  solicited 
comments  on  it.  No  comments 
specifically  addressed  the  IRFA. 

A.  Need  for  the  Rule  and  Form 
Amendments 

As  discussed  above,  taxes  are  one  of 
the  most  significant  costs  of  investing  in 
mutual  funds  through  taxable  accounts. 
Despite  the  tax  dollars  at  stake,  many 
investors  lack  a  clear  understanding  of 
the  impact  of  taxes  on  their  mutual  fund 
investments.'" 

There  have  been  increasing  calls  for 
improvement  in  the  disclosure  of  the  tax 
consequences  of  mutual  fund 
investments.  Mutual  funds,  as  well  as 
third  party  providers  that  furnish 
information  to  mutual  fund 
shareholders,  are  responding  to  this 
growing  investor  demand  by  providing 
after-tax  returns,  calcidators  diat 
investors  can  use  to  compute  after-tax 
retiuDS,  and  other  tax  information.  "^  In 
addition,  several  fund  groups  have 
created  new  funds  promoting  the  use  of 
more  tax-efficient  portfolio  management 
strategies.'"  Moreover,  in  April  2000,  a 
bill  that  would  require  the  Commission 
to  revise  its  regulations  to  require 
improved  disclosure  of  mutual  fund 
after-tax  returns  was  passed  by  the  U.S. 
House  of  Representatives  and  was 
referred  to  the  Senate.'** 

B.  Significant  Issues  Raised  by  Public 
(Comment 

The  Commission  requested  comment 
on  the  IRFA,  but  we  received  no 
comments  specifically  addressing  the 
analysis.  One  commenter,  however, 
argued  that  the  proposed  amendments 
would  have  a  greater  impact  on  smaller 
entities  while  another  commenter 
suggested  a  longer  phase-in  period  for 
smaller  funds  to  comply  with  the  new 
requirements.  Neither  of  the 
commenters  provided  any  specific  or 
quantifiable  data. 

C.  Small  Entities  Subject  to  the  Rule 

For  piuposes  of  the  Regulatory 
FlexibiUty  Act,  a  fund  is  a  small  entity 
if  the  fund,  together  with  other  funds  in 
the  same  group  of  related  funds,  has  net 
assets  of  $50  million  or  less  as  of  the 
end  of  its  most  recent  fiscal  year."^  As 


of  December  1999,  there  were 
approximately  2,900  investment 
companies  registered  on  Form  N-lA 
that  may  be  affected  by  the  proposed 
amendments."^  Of  these  2,900, 
approximately  150  are  investment 
companies  that  meet  the  Commission's 
definition  of  small  entity  for  purposes  of 
the  Investment  Company  Act."^  The 
amendments  that  require  funds  to 
provide  after-tax  returns  in  registration 
statements,  advertisements,  and  sales 
literature  will  affect  those  small  entities. 

D.  Projected  Reporting,  Recordkeeping, 
and  Other  Compliance  Requirements 

The  amendments  will  require  all 
funds  subject  to  the  amendments  to 
provide  after-tax  return  information  in 
their  prospectuses.  Although  after-tax 
returns  will  not  generally  be  required  in 
fund  advertisements  and  sales  literature, 
any  fund  that  either  includes  after-tax 
retiuns  in  these  materials  or  includes 
other  performance  information  together 
with  representations  that  the  fund  is 
managed  to  limit  taxes  will  be  required 
to  include  after-tax  returns  computed 
according  to  our  standardized  formulas. 

After  assessing  the  amendments  in 
light  of  the  current  reporting 
requirements  and  consulting  with 
representatives  in  the  industry,  the 
Commission  has  considered  the 
potential  effect  that  the  amendments 
will  have  on  the  preparation  of 
registration  statements,  advertisements, 
and  sales  literatiire.  The  Commission 
estimates  that,  as  a  result  of  the 
amendments,  it  will  take  approximately 
18  additional  hours  per  portfolio  to 
prepare  the  first  post-effective 
amendment  to  the  registration  statement 
on  Form  N-IA  that  is  required  to 
include  the  proposed  after-tax  retimi 
disclosure."^  The  Commission  believes 
that  this  estimate  represents  an  initial, 
one-time  burden  and  that  the  hour 
burden  will  be  reduced  for  subsequent 
post-effective  amendments.  For 
purposes  of  calculating  the  rule  482 
hour  burden  relating  to  advertisements,' 
the  Commission  estimates  that  the 
proposed  amendments  will  impose 
approximately  .5  additional  hours  per 


"*  See  supra  notes  2-6  and  accompanying  text. 
*"  See  iupra  note  10  and  accompanying  text. 
'"  See  supra  note  1 1  and  accompanying  text. 
"*  See  supra  note  12  and  accompanying  text 
"» 17  C3TI  270.0-10.     • 


"'This  estimate  is  based  on  statistics  compiled 
by  the  Commission's  Division  of  Investment 
Management  staff  from  January  1,  1999.  through 
December  31,  1999. 

' "  This  estimate  is  based  on  statistics  compiled 
by  the  Commission's  Division  of  bivestment 
Management  staff  from  January  1,  1999,  through 
December  31. 1999. 

"•This  estimate  is  based  on  the  stafTs 
consultation  with  industry  representatives.  Since  an 
investment  company  filing  an  initial  registration 
statement  on  Form  N-IA  has  no  performance 
history  to  disclose,  the  proposed  amendments 
would  not  afiiect  such  initial  filings. 


portfolio."^  The  Commission  also 
estimates  that  the  proposed 
amendments  will  impose  approximately 
.5  additional  hours  per  response  for 
sales  literature  subject  to  ride  34b-l.'*° 

E.  Agency  Action  To  Minimize  Effects 
on  Small  Entities 

The  Commission  believes  that  special 
compliance  or  reporting  requirements 
for  small  entities  would  not  be 
appropriate  or  consistent  with  investor 
protection.  The  disclosure  amendments 
we  are  adopting  will  give  prospective 
and  existing  shareholders  greater  access 
to  information  about  the  after-tax 
returns  of  mutual  funds.  Different 
disclosure  requirements  for  small 
entities,  such  as  reducing  the  level  of 
disclosure  that  small  entities  would 
have  to  provide,  would  create  the  risk 
that  investors  woidd  not  receive 
adequate  information  about  a  fund's 
after-tax  returns  or  woiUd  receive 
confusing,  false,  or  misleading 
information.  In  addition,  investors 
would  not  be  able  to  easily  compare 
each  fimd  when  making  an  investment 
decision  if  there  were  no  uniform 
disclosure  standards  for  after-tax 
performance  information  applicable  to 
all  funds.  The  Commission  believes  it  is 
important  for  prospective  and  existing 
shareholders  to  receive  this  information 
about  after-tax  returns  for  all  funds,  not 
just  for  funds  that  are  not  considered 
small  entities. 

Investors  in  small  funds  should  have 
information  about  the  funds'  after-tax 
returns  and  would  benefit  fit>m  this 
information  as  much  as  investors  in 
larger  funds.  If  we  do  not  require  certain 
information  for  small  entities,  this  coidd 
create  the  risk  that  investors  in  small 
fimds  might  not  receive  important 
information  about  a  fund's  after-tax 
returns.  The  Commission  also  notes  that 
current  disclosure  requirements  in 
registration  statements  do  not 
distinguish  between  small  entities  and 
other  funds.  In  addition,  the 
Commission  believes  it  would  be 
inappropriate  to  impose  a  different 
timetable  on  small  entities  for 
complying  with  the  requirements 
because  investors  would  not  have  the 
ability  to  compare  the  after-tax  returns 
of  all  fimds  when  making  an  investment 
decision. 

Further  clarification,  consolidation,  or 
simplification  of  the  proposals  for  fimds 
that  are  small  entities  would  be 
inconsistent  with  concerns  for  investor 
protection.  Simplifying  or  otherwise 


""This  estimate  is  based  on  the  staffs 
consultation  with  industry  representatives. 

'^''This  estimate  is  based  on  the  stafTs 
consultation  with  industry  representatives. 
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reducing  the  regulatory  requirements  of 
the  proposals  for  small  entities  coidd 
undercut  the  piupose  of  these 
proposals:  to  emphasize  to  investors  the 
impact  of  taxes  on  a  fimd's  return  and 
to  enable  investors  to  make  effective 
comparisons  among  various  fund 
performance  claims.  For  the  same 
reasons,  using  performance  standards  to 
sjiecify  the  requirements  for  small 
entities  also  would  not  be  appropriate. 

We  note,  however,  that  in  response  to 
concerns  expressed  by  certain 
commenters  regarding  the  burdens 
imposed  on  funds  by  the  new 
requirements,  we  have  simplified  the 
presentation  of  after-tax  returns. '^i  We 
have  also  extended  the  date  by  which 
all  post-effective  amendments  that  are 
annual  updates  to  effective  registration 
statements  and  profiles  must  comply 
with  the  amendments  to  Form  N-lA 
from  the  proposed  six-month  period  to 
February  15,  2002,  which  will  provide 
funds  an  additional  four  months  to 
comply  with  the  amendments.  Overall, 
these  amendments  wiU  not  adversely 
affect  small  entities.  We  believe  that  the 
burden  on  funds  of  computing  and 
disclosing  after-tax  returns  is  justified 
by  the  benefits  to  investors  from 
receiving  this  information.  While  we 
acknowledge  that  funds  will  incur  a 
one-time  cost  to  modify  their  systems  to 
compute  after-tax  returns,  the 
computation  thereafter  should  be 
straightforward  to  perform  using  readily 
available  data. 

The  FRFA  is  available  for  public 
inspection  in  File  No.  S7-23-99,  and  a 
copy  may  be  obtained  by  contacting 
Peter  M.  Hong,  Special  Coimsel,  at  (202) 
942-0721,  Office  of  Disclosure 
Regulation,  Division  of  Investment 
Management,  Seciuities  and  Exchange 
Commission,  450  5th  Street,  NW., 
Washington,  DC  20549-0506. 

VI.  Paperwork  Reduction  Act 

As  explained  in  the  I*roposing 
Release,  certain  provisions  of  the 
amendments  contain  "collection  of 
information"  requirements  within  the 
meaning  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501,  et  seq.). 
and  the  Commission  has  submitted  the 
proposed  collections  of  information  to 
the  Office  of  Management  and  Budget 
("OMB")  for  review  in  accordance  with 
44  U.S.C.  3507(d)  and  5  CFR  1320.11. 
The  titles  for  the  collections  of 
information  are:  (i)  "Form  N-lA  imder 


the  Investment  Company  Act  of  1940 
and  Securities  Act  of  1933,  Registration 
Statement  of  Open-End  Management 
Investment  Companies";  (ii) 
"Registration  Statements — Regulation 
C";"2  and  (iii)  "Rule  34b-l  of  the 
Investment  Company  Act  of  1940,  Sales 
Literature  Deemed  to  Be  Misleading." 
An  agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currentiy  valid  control 
number. '23 

Form  N-IA  (OMB  Control  No.  3235- 
0307)  was  adopted  pursuant  to  section 
8(a)  of  the  Investment  Company  Act  (15 
U.S.C.  80a-8)  and  section  5  of  the 
Securities  Act  (15  U.S.C.  77e).  Rule 
30d-l  (OMB  Contittl  No.  3235-0025) 
was  adopted  pursuant  to  Section  30(e) 
of  the  Investment  Company  Act  (15 
U.S.C.  80a-2).  Rule  482  of  Regulation  C 
(OMB  Control  No.  3235-0074)  was 
adopted  pursuant  to  section  10(b)  of  the 
Securities  Act  (15  U.S.C.  77j(b)).  Rule 
34b-l  (OMB  Control  No.  3235-0346) 
was  adopted  pursuant  to  section  34(b)  of 
the  Investment  Company  Act  (15  U.S.C. 
80a-33(b)). 

As  discussed  above,  the  amendments 
wiU  require  a  fund  to  disclose  its 
standardized  after-tax  returns  for  1-,  5-, 
and  10-year  periods.  After-tax  return 
information  is  to  be  included  in  the 
risk/rettim  summary  of  the  prospectus. 
Funds  are  required  to  include  a  short, 
explanatory  narrative  adjacent  to  the 
performance  table  in  the  risk/return 
simunary.  After-tax  returns,  which  will 


'^*  As  discussed  above,  we  have  modified  the 
proposal  by:  eliminating  the  proposed  requirement 
to  disclose  pre-liquidation  before-tax  retiuns: 
eliminating  after-tax  returns  in  annual  reports: 
streamlining  the  required  narrative  disclosure:  and 
simplifying  the  presentation  for  funds  that  offer 
multiple  classes  in  a  single  prospectus. 


'^^The  amendments  modify  rule  482,  which  is 
part  of  Regulation  C  under  the  Securities  Act  of 
1933.  Regulation  C  describes  the  disclosure  that 
must  appear  in  registration  statements  under  the 
Securities  Act  and  Investment  Company  Act  The 
PRA  burden  associated  with  rule  482,  however,  is 
included  in  the  investment  company  registration 
statement  form,  not  in  Regulation  C.  In  this  case, 
the  amendments  to  rule  482  will  affect  the  burden 
hours  for  Form  N-IA,  the  registration  form  for 
open-end  investment  companies  that  currently 
advertise  pursuant  to  rule  482.  We  estimate  that  the 
burden  associated  with  Regulation  C  will  not 
change  with  the  amendments  to  rule  482. 

•"  As  discussed  above,  we  have  modified  the 
proposal  by  eliminating  the  proposed  requirement 
to  include  after- tax  returns  in  the  MDFP.  which  is 
typically  contained  in  the  annual  report. 
Accordingly,  the  hour  burden  for  preparing  and 
filing  annual  reports  in  compliance  with  rule  30d- 
1  wiU  be  reduced  by  7.5  hours.  See  Proposing 
Release,  supra  note  1,  at  nn.  107-110,  and 
accompanying  text  (discussing  the  estimated  hour 
burden  for  proposal  requiring  after-tax  return 
disclosure  in  shareholder  reports).  Funds  will  be 
required  to  include  a  statement  in  the  MDFP  that 
accompanies  the  performance  table  and  graph  to  the 
effect  that  the  returns  shown  do  not  reflect  the 
deduction  of  taxes  that  a  shareholder  would  pay  on 
fund  distributions  or  the  redemption  of  fund  shares. 
Item  5(b)(2)  of  Form  N-IA.  We  believe  that  the  hour 
burden  for  the  required  statement  in  the  MDFP  will 
be  negligible  and  will  not  result  in  a  change  to  the 
current  hour  burden  for  preparing  and  filing  annual 
reports. 


accompany  before-tax  returns  in  fund 
prospectuses,  will  be  presented  in  two 
ways:  (i)  After  taxes  on  fund 
distributions  only;  and  (ii)  after  taxes  on 
fund  distributions  and  a  redemption  of 
fund  shares.  The  before-  and  after-tax 
returns  will  be  required  to  be  presented 
in  a  standardized  tabular  format. 
Although  after-tax  returns  will  not 
generally  be  required  in  fimd 
advertisements  and  sales  Uterature,  any 
fund  that  either  includes  after-tax 
returns  in  these  materials  or  includes 
other  performance  information  togethw 
with  representations  that  the  fund  is 
managed  to  limit  taxes  will  be  required 
to  include  after-tax  returns  computed 
according  to  our  standardized  formulas. 

The  information  required  by  the 
amendments  is  primarily  for  the  use  and 
benefit  of  investors.  The  Commission  is 
concerned  that  mutual  fimd  investors 
who  are  subject  to  current  taxation  may 
not  fully  appreciate  the  impact  of  taxes 
on  their  fund  investments  because 
mutual  funds  are  currently  required  to 
report  their  performance  on  a  before-tax 
basis  only.  Many  investors  consider 
performance  one  of  the  most  significant 
factors  when  selecting  or  evaluating  a 
fund,  and  we  believe  that  requiring 
fimds  to  disclose  their  after-tax 
performance  woidd  allow  investors  to 
make  better-informed  decisions.  The 
information  required  to  be  filed  with  the 
Commission  pursuant  to  the 
information  collections  also  permits  the 
verification  of  compliance  with 
securities  law  requirements  and  assures 
the  public  availability  and 
dissemination  of  the  information. 

In  the  Proposing  Release,  the 
Commission  estimated  the  burden  hours 
that  would  be  necessary  for  the 
collection  of  information  requirements 
under  the  proposed  amendments. 
Although  no  commenters  specifically 
addressed  the  burden  estimates  for  the 
collection  of  information  requirements, 
a  few  commenters  raised  concerns 
regarding  the  costs  involved  in 
complying  with  the  disclosure 
requirements  of  the  amendments.  These 
commenters,  however,  did  not  provide 
an  estimate  of  the  burden  hours 
associated  with  the  proposed  rule 
changes.  We  continue  to  believe  that  the 
estimates  of  the  burden  hours  contained 
in  the  Proposing  Release  are 
appropriate. '2* 


"*  As  discussed  above,  we  have  modified  the 
proposal  by:  Eliminating  the  proposed  requirement 
to  disclose  pre-liquidation  before-tax  returns: 
eliminating  afier-tax  returns  in  annual  reports: 
streamlining  the  required  narrative  disclosure:  and 
simplifying  the  presentation  for  funds  that  offer 
multiple  classes  in  a  single  prospectus.  The 
elimination  of  ailer-tax  returns  in  annual  repoitt 

Cootinuad 
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Form  N-lA.  Fonn  N-IA,  including 
the  amendments,  contains  collection  of 
infbnnation  requirements.  The  purpose 
of  Form  N-1 A  is  to  meet  the  registration 
and  disclosure  requirements  of  the 
Securities  Act  and  the  Investment 
Company  Act  and  to  enable  funds  to 
provide  investors  with  information 
necessary  to  evaluate  an  investment  in 
the  fund.  The  likely  respondents  to  this 
infbnnation  collection  are  open-end 
funds  registering  with  the  Commission 
on  Form  N-lA. 

We  estimate  that  170  initial 
registration  statements  are  filed 
annually  on  Form  N-lA,  registering  298 
portfolios,  and  that  the  current  hour 
burden  per  portfolio  per  filing  is  824 
hours,  for  a  total  annual  hour  burden  of 
245,552  hours.i^^  We  estimate  that 
4,500  post-efiective  amendments  to 
registration  statements  are  filed 
annually  on  Form  N-lA,  for  7,875 
portfbUos,  and  that  the  current  hour 
burden  per  portfoho  per  post-effective 
amendment  filing  is  104  hours,  for  an 
annual  burden  of  819,000  hours.»26 
Thus,  we  estimate  a  current  total  annual 
hour  burden  of  1,064,552  hours  for  the 
preparation  and  filing  of  Form  N-lA 
and  post-effective  amendments  on  Form 
N-IA. 

The  proposed  amendments  will  not 
affect  the  hour  burden  of  an  initial  filing 
of  a  registration  statement  on  Form  N- 
lA  since  an  investment  company  filing 
such  an  initial  form  will  have  no 
performance  history  to  disclose.  Post- 
effective  amendments  to  such 
registration  statements,  however,  will 
contain  performance  figures  and  thus  be 
affected  by  the  amendments.  We 
estimate  that  the  amendments  will 
increase  the  hour  biu-den  per  portfolio 
per  filing  of  a  post-effective  amendment 
by  18  hours."'  Of  the  7,875  hmds 
referenced  in  post-efiiective 
amendments,  1,040  are  money  market 
funds,  which  will  be  exempted  firom  the 
after-tax  return  disclosure  requirements. 
An  additional  1,575  funds  are  used  as 
investment  vehicles  for  variable 


will  raduce  the  hour  burden  for  preparing  and  filing 
annual  reports  in  compliance  with  rule  30d-l  by 
7.5  hours.  See  Proposing  Release,  supm  note  1.  at 
nn.  107-110,  and  accompanying  text  (discussing 
the  estimated  hour  burden  for  proposal  requiring 
after-tax  return  disclosure  in  annual  reports).  We  do 
not  believe,  however,  that  the  other  three 
modifications  will  afiect  the  estimated  burden 
hours  overall. 

"'  These  estimates  are  based  on  filings  received 
in  calendar  year  1999.  The  current  approved  hour 
burden  per  portfolio  for  an  initial  Form  N-IA  is  824 
hours. 

>^  These  estimates  are  based  on  filings  received 
in  calendar  year  1999.  The  current  approved  hour 
burden  per  portfolio  for  post-efiective  amendments 
to  Form  N-IA  is  104  hours. 

"'This  estimate  is  based  on  the  staff's 
consultations  with  industry  representatives. 


insurance  contracts,  which  will  be 
permitted  to  omit  the  after-tax 
information.  Thus,  approximately  5,260 
of  the  7,875  funds  referenced  in  post- 
effective  amendments  will  be  affected 
by  the  proposed  amendments.^^"  The 
Commission  estimates  the  total  annual 
hotir  burden  for  all  fimds  for 
preparation  and  filing  of  initial 
registration  statements  and  post- 
effective  amendments  on  Form  N-1  A 
will  be  1,159,311  hours."^ 

Compliance  with  the  disclosure 
requirements  of  Form  N-lA  is 
mandatory.  Responses  to  the  disclosure 
requirements  will  not  be  kept 
confidential. 

Rule  482.  Rule  482,  including  the 
amendments,  contains  collection  of 
information  requirements.  The  rule 
permits  a  fund  to  advertise  information 
the  "substance  of  which"  is  contained 
in  its  statutory  prospectus,  subject  to  the 
requirements  of  the  rule.  Rule  482  limits 
performance  information  to 
standardized  quotations  of  yield  and 
total  retiun  and  other  measures  of 
performance  that  reflect  all  elements  of 
return. 


"*  The  number  of  funds  refarenced  in  post- 
eBective  amendments  that  will  be  affected  by  the 
amendments  is  computed  by  subtracting  those 
funds  that  are  exempt  from  or  pennitted.to  omit  the 
after-tax  return  disclosure  from  the  number  of  funds 
referenced  in  post-effective  amendments 
(7,875  -  1,040  -  1,575.  or  5,260).  For  purposes  of 
our  analysis,  we  have  not  excluded  certain  funds 
that  also  would  be  permitted  to  omit  the  after-tax 
return  disclosure,  such  as  funds  that  distribute 
prospectuses  for  use  by  investors  in  401(k)  plans  or 
other  similar  tax-defstred  arrangements.  While 
these  funds  will  be  permitted  to  omit  the  after-tax 
return  disclosure  in  prospectuses  distributed  to 
investors  in  these  tax-deferred  arrangements,  they 
would  still  incur  a  burden  from  including  the 
disclosure  in  prospectuses  distributed  to  all  other 
investors. 

>  2*  This  total  annual  hour  burden  is  calculated  by 
adding  the  total  annual  hour  burden  for  initial 
registration  statements  and  the  total  annual  hour 
burden  for  post-effactive  amendments,  including 
the  additional  burden  imposed  by  the  amendments. 
As  explained,  the  hour  burden  per  portfolio  for  an 
initial  filing  would  remain  at  824  hours,  for  a  total 
burden  of  245,552  hours.  The  hour  burden  per 
portfolio  fora  post -effective  amendment  will  be  122 
hours  (104  -(-18),  with  a  burden  of  104  hours 
imposed  on  all  7,875  portfolios  (104  x  7,875,  or 
819.000)  and  the  additional  18  hours  affecting  5,260 
portfolios  (18x5,260,  or  94,680).  Moreover,  since 
the  burden  associated  with  rule  482  is  included  in 
Form  N-IA  (as  discussed  in  note  122.  supra),  the 
Form  N-IA  burden  will  include  the  estimated  rule 
462  burden  of  .5  hours  (the  rule  482  burden  is 
discussed  below)  that  will  be  imposed  on  the  three 
percent  of  funds  that  we  estimate  would  use 
advertisements  or  sales  literature  that  either  include 
after-tax  returns  or  include  other  performance 
information  together  with  representations  that  the 
fund  is  managed  to  limit  or  control  the  effect  of 
taxes  on  performance  (.5  x  (5,260x3%),  or  79). 
Thus,  the  total  annual  hour  burden  for  all  funds  for 
the  preparation  and  filing  of  initial  registration 
statements  and  post-effective  amendments  on  Form 
N-IA  will  be  1.159.311  hours 
(245,552  -f  819,000  *  94,680  ■«-  79). 


The  increased  burden  associated  with 
the  amendments  to  rule  482  is  included 
in  Form  N-lA."o  Thus,  the 
amendments  to  rule  482  will  affect  the 
burden  hours  for  Form  N-1  A,  the 
registration  form  for  open-end 
investment  companies  that  currentiy 
may  advertise  pursuant  to  rule  482.  As 
described  above,  there  are 
approximately  5,260  funds  filing  post- 
effective  amendments  that  will  be 
affected  by  the  proposed  amendments. 
The  Commission  fiirther  estimates  that 
three  percent  of  these  funds  will  elect  to 
use  advertisements  or  sales  literature 
that  either  include  after-tax  returns  or 
include  other  performance  information 
together  with  representations  that  the 
fund  is  managed  to  limit  or  control  the 
effect  of  taxes  on  performance  and 
therefore  be  required  to  comply  with  the 
proposed  amendments  to  nde  482.^'* 
We  estimate  that  the  additional  hour 
burden  required  to  comply  with  the 
proposed  amendments  to  rule  482  is  .5 
hours.'" 

Compliance  with  rule  482  is 
mandatory  for  every  registered  fund  that 
issues  advertisements.  Responses  to  the 
disclosure  requirements  will  not  be  kept 
confidential. 

Rule  34b-l.  Rule  34b-l,  including  the 
amendments,  contains  collection  of 
information  requirements.  The  rule 
governs  sales  material  that  is 
accompanied  or  preceded  by  the 
delivery  of  a  statutory  prospectus  and 
requires  the  inclusion  of  standardized 
performance  data  and  certain  legend 
disclosure  in  sales  material  that 
includes  performance  data. 

We  estimate  that  approximately  8,495 
respondents  file  approximately  4.35 
responses  annually  pursuant  to  rule 
34b-l.'33  Of  these  respondents,  we 
estimate  that  1,040  are  money  market 
funds  that  will  be  exempt  from  the 
amendments  and  that  an  additional  620 
funds  and  unit  investment  trusts 
("UTTs")  registered  on  Forms  N-3  and 
N-4  will  not  be  affected  by  the 
amendments.  We  estimate  that  an 
additional  1,575  funds  registered  on 
Form  N-lA  and  subject  to  rule  34b-l 
are  used  as  underlying  portfolios  for 
variable  insurance  contracts  and  will 
not  advertise  after-tax  returns  or  use 


•*>  See  supra  note  122. 

1"  This  estimate  is  based  on  the  assimiption  that 
tax-managed  funds  and  index  funds  would  be  most 
likely  to  advertise  after-tax  performance  or  use 
advertisements  that  include  other  performance 
information  together  with  representations  that  the 
fund  is  managed  to  limit  or  control  the  effect  of 
taxes  on  performance. 

"^  This  estimate  is  based  on  the  staffs 
considtations  with  industry  representatives. 

*^'  These  estimates  are  based  on  filings  received 
in  calendar  year  1999.  The  current  approved  hour 
burden  per  response  for  rule  34b-l  is  2.4  hours. 
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advertisements  that  either  include  other 
performance  information  together  with 
representations  that  the  fund  is 
managed  to  limit  or  control  the  effect  of 
taxes  on  performance  due  to  their 
unique  tax-deferred  nature.  Thus,  5,260 
respondents  subject  to  rule  34b-l  will 
also  be  subject  to  the  after-tax  return 
disclosure.  "4  We  further  estimate  that 
three  percent  of  respondents  subject  to 
rule  34b-l  will  elect  to  use 
advertisements  or  sales  Literature  that 
either  include  after-tax  returns  or 
include  other  performance  information 
together  with  representations  that  the 
fund  is  managed  to  limit  or  control  the 
effect  of  taxes  on  performance  and 
therefore  be  subject  to  the  proposed 
amendments.  135  The  burden  for  rule 
34b-l  requires  approximately  2.4  hours 
per  response  resulting  from  creating  the 
information  required  by  rule  34b-l.  We 
estimate  that  rule  34b-l  imposes  a 
current  total  annual  reporting  burden  of 
88,800  hours  on  the  industry."^  We 
estimate  that  the  additional  hour  burden 
required  to  comply  with  the  proposed 
amendments  to  role  34b-l  is  .5  hours, 
for  a  total  burden  per  response  of  2.9 
hours  and  a  total  annual  burden  on  the 
industry  of  89,143  hours. '^'^ 

Compliance  with  rule  34b-l  is 
mandatory  for  every  registered 
investment  company  that  issues  sales 
literature.  Responses  to  the  disclosure 
requirements  will  not  be  kept 
confidential. 

Vn.  Statatery  Aatkority 

The  Commission  is  adopting 
amendments  to  Form  N-lA  pursuant  to 
authority  set  forth  in  sections  5,  6,  7, 10, 
and  19(a)  of  the  Securities  Act  (15 
U.S.C.  77e.  77i,  77g,  77],  77s{a))  and 
sections  8,  24(a),  and  38  of  the 
Investment  Company  Act  (15  U.S.C. 
80a-8,  80a-24(a),  80a-37}.  The 


"'*  This  number  is  computed  by  subtracting  fittm 
the  number  of  respondents  filing  rule  34)>-l  sales 
material  the  number  of  money  market  funds,  the 
number  of  funds  and  UTTs  registered  on  Forms  N- 
3  and  N-4,  and  the  number  of  funds  used  as 
underiying  portfolios  for  variable  insurance 
contracts  (8,495  - 1,040-620-1,575,  or  5,260). 

13S  'This  estimate  is  based  on  the  assumption  that 
tax-managed  funds  and  index  funds  would  be  most 
likely  to  advertise  after-tax  performance  or  use 
advertisements  that  include  other  performance 
information  together  with  representations  that  the 
fund  is  managed  to  limit  or  control  the  effect  of 
taxes  on  performance. 

>^The  current  total  annual  hour  burden  is 
computed  by  multiplying  the  number  of  responses 
filed  annually  under  rule  34b-l  by  the  current  hour 
burden  (37,000  x  2.4).  The  total  annual  hour  burden 
for  the  industry  has  increased  significantly  bom 
previous  estimates  because  we  have  reevaluated  the 
number  of  respondents  subject  to  rule  34b-l. 

>3'The  total  annual  burden  is  computed  by 
adding  the  current  burden  (2.4  x  37,000,  or  88,800) 
to  the  additional  burden  imposed  by  the  proposed 
amendments  (.5  x  (8,495  - 1 ,040  -  620  - 1,575)  x 
4.35  X  3%,  or  343). 


Commission  is  adopting  amendments  to 
rule  482  pursuant  to  authority  set  forth 
in  sections  5,'l0(b),  and  19(a)  of  the 
Securities  Act  (15  U.S.C.  77e,  77j(b),  and 
77s(a)).  The  Commission  is  adopting 
amendments  to  rule  34b-l  pursuant  to 
authority  set  forth  in  sections  34(b)  and 
38(a)  of  the  Investment  Con^any  Act 
(15  U.S.C.  80a-33(b)  and  80a-37(a)). 

List  of  Subjects 

17  CFR  Part  230 

Advertising,  Investment  companies. 
Reporting  and  recordkeeping 
requirements,  Securities. 

17  CFR  Part  239 

Reporting  and  recordkeeping 
requirements,  Securities. 

1 7  CFR  Parts  270  and  274 

Investment  companies.  Reporting  and 
recordkeeping  requirements.  Securities. 

Text  of  Rules  and  Forms 

For  the  reasons  set  out  in  the 
preamble,  Titie  17,  Chapter  11  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  230— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES  ACT  OF 
1933 

1.  The  general  authority  citation  for 
part  230  is  revised  as  follows: 

Authority:  15  U.S.C.  77b,  77c,  77d,  77f. 
77g,  77h,  77),  77r,  77s«S,  77z-3,  78c,  78d,  78/, 
78m.  78n.  78o,  78t,  78w,  78//(d),  78mm,  79t, 
80a-8,  80a-24,  80a-28,  80a-29,  80a-30,  and 
80a-37,  unless  otherwise  noted. 

•  *         *         •         • 

2.  Secticm  230.482  is  amended  by: 

a.  Removing  ";  and"  at  the  end  of 
paragraph  (e)(3)(iv)  and  in  its  place 
adding  a  period; 

b.  Redesignating  paragraph  (e)(4)  as 
paragraph  (e)(5)  and  paragraph  (f)  as 
paragraph  (g); 

c.  Adding  new  paragraphs  (e)(4)  and 
(f);and 

d.  Revising  newly  redesignated 
paragr^h  (e)(5)  to  read  as  follows: 

1230.482    Advwtising  by  an  invMtment 
company  as  satisfying  roqulrements  of 
section  10. 

*  *        •        •        • 

(e)*  *  * 

(4)  For  an  open-end  management 
investment  company,  average  annual 
total  return  (after  taxes  on  distributions) 
and  average  annual  total  return  (after 
taxes  on  distributions  and  redemption) 
for  one,  five,  and  ten  year  periods; 
Provided,  That  if  the  company's 
registration  statement  imder  the 
Securities  Act  of  1933  (15  U.S.C.  77a  et 
seq.)  has  been  in  effect  for  less  than  one, 


five,  or  ten  years,  the  time  period  during 
which  the  registration  statement  was  in 
effect  is  substituted  for  the  period(8) 
otherwise  prescribed;  and  Provided 
further.  That  such  quotations: 

(i)  Are  based  on  the  methods  of 
computation  prescribed  in  Form  N-IA; 

(ii)  Are  current  to  the  most  recent 
calendar  quarter  ended  prior  to  the 
submission  of  the  advertisement  for 
publication; 

(iii)  Are  accompanied  by  quotations  of 
total  return  as  provided  for  in  paragraph 
(e)(3)  of  this  section; 

(iv)  Include  both  average  annual  total 
return  (after  taxes  on  distributions)  and 
average  annual  total  return  (after  taxes 
on  distributions  and  redemption); 

(v)  Are  set  out  with  equal  prominence 
and  are  set  out  in  no  greater  prominence 
than  the  required  quotations  of  total 
return;  and 

(vi)  Identify  the  length  of  and  the  last 
day  of  the  one,  five,  and  ten  year 
periods;  and 

(5)  Any  other  historical  measure  of 
company  perfcmnance  (not  subject  to 
any  prescribed  method  of  computation) 
if  such  measurement: 

(i)  Reflects  all  elements  of  return; 

(ii)  Is  accompanied  by  quotations  of 
total  return  as  provided  for  in  paragraph 
(e)(3)  of  this  section; 

(iii)  In  the  case  of  any  measure  of 
performance  adjusted  to  reflect  the 
effect  of  taxes,  is  accompanied  by 
quotations  of  total  return  as  provided  for 
in  paragraph  (e)(4)  of  this  section; 

(iv)  Is  set  out  in  no  greater 
prominence  than  the  required 
quotations  of  total  return;  and 

(v)  Identifies  the  length  of  and  the  last 
day  of  the  period  for  which  performance 
is  measured. 

(f)  An  advertisement  for  an  open-end 
management  investment  company 
(other  than  a  company  that  is  permitted 
under  §  270.35d-l(a)(4)  of  this  chapter 
to  use  a  name  suggesting  that  the 
company's  distributions  are  exempt 
frt>m  federal  income  tax  or  from  both 
federal  and  state  income  tax)  that 
represents  or  implies  that  the  company 
is  managed  to  limit  or  control  the  effect 
of  taxes  on  company  performance  shall 
accompany  any  quotation  of  the 
company's  periFormance  permitted  by 
paragraph  (e)  of  this  section  with 
quotations  of  total  return  as  provided  for 
in  paragraph  (e)(4)  of  this  section. 


PART  270-RULES  AND 
REGULATIONS.  INVESTMENT 
COMPANY  ACT  OF  1 940 

3.  The  authority  citation  for  part  270 
continues  to  read  in  part  as  follows: 
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Authority:  15  U.S.C.  BOa-l  et  seq.,  80a- 
34(d),  80a-37,  80ft-39,  unless  otherwise 
noted; 

***** 

4.  Section  270.34b-l  is  amended  by: 

a.  Redesignating  paragraphs 
(b)(l)(iii)(B)  and  (C)  as  paragraphs 
(b){l)(iii)(D)  and  (E): 

b.  Adding  new  paragraphs 
(b)(l)(iii)(B)  and  (C);  and 

c.  Revising  paragraph  (b)(3)  before  the 
note  to  read  as  follows: 

§  270.34b-1    Sales  literature  deemed  to  be 
misteading. 

•  *        •        •        * 

(b)(1)  *  •  * 
(iii)*  •  • 

(B)  Accompany  any  quotation  of 
performance  adjusted  to  reflect  the 
effect  of  taxes  (not  including  a  quotation 
of  tax  equivalent  yield  or  other  similar 
quotation  piuporting  to  demonstrate  the 
tax  equivalent  yield  earned  or 
distributions  made  by  the  company) 
with  the  quotations  of  total  return 
specified  by  paragraph  (e)(4)  of 

§  230.482  of  this  chapter; 

(C)  If  the  sales  literature  (other  than 
sales  literature  for  a  company  that  is 
permitted  under  §  270.35d-l(a)(4)  to  use 
a  name  suggesting  that  the  company's 
distributions  are  exempt  from  federal 
income  tax  or  from  both  federal  and 
state  income  tax)  represents  or  implies 
that  the  company  is  managed  to  limit  or 
control  the  effect  of  taxes  on  company 
performance,  include  the  quotations  of 
total  retiun  specified  by  paragraph  (e)(4) 
of  §  230.482  of  this  chapter; 

*  •        •        •        * 

(3)  The  requiretnents  specified  in 
paragraph  (b)(1)  of  this  section  shall  not 
apply  to  any  quarterly,  semi-annual,  or 
annual  report  to  shareholders  under 
Section  30  of  the  Act  (15  U.S.C.  80a-29) 
containing  performance  data  for  a 
period  commencing  no  earlier  than  the 
first  day  of  the  period  covered  by  the 
report;  nor  shall  the  requirements  of 
paragraphs  (e)(3)(ii).  (e)(4)(ii),  and  (g)  of 
§  230.482  of  this  chapter  apply  to  any 
such  periodic  report  containing  any 
other  performance  data. 


PART  239— FORMS  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1933 

5.  The  authority  citation  for  part  239 
continues  to  read,  in  part,  as  follows: 

Authority:  15  U.S.C.  77f,  77g,  77h,  77j.  77s, 
77Z-2,  77SSS.  78c,  78/,  78m.  78n,  78o{d), 
78U-5,  78w(a),  78/7(d).  79e.  79f.  79g.  79j.  797, 
79m,  79n,  79q,  79t,  80a-6.  80a-24.  80a-29, 
80a-30  and  80a-37,  unless  otherwise  noted. 


PART  274— FORMS  PRESCRIBED 
UNDER  THE  INVESTMENT  COMPANY 
ACT  OF  1940 

6.  The  authority  citation  for  part  274 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  77f,  77g,  77h,  77j,  77s, 
78c(b),  78/,  78m,  78n,  78o(d),  80a-8,  80a-24, 
and  80a-29,  unless  otherwise  noted. 

Note:  The  text  of  Form  N-1 A  does  not  and 
these  amendments  will  not  appear  in  the 
Code  of  Federal  Regulations. 

7.  General  Instruction  C  to  Form  N- 
lA  (referenced  in  §§  239.15A  and 
274. 11  A)  is  amended  by  adding 
paragraphs  3.(d)(iii)  and  (iv)  to  read  as 
follows: 

FormN-lA 


General  Instnictioiis 


C.  Preparation  of  the  Registration 
Statement 


3.  Additional  Matters 

***** 

(d)*  *  * 

(iii)  A  Fund  may  omit  the  information 
required  by  Items  2(c)(2)(iii)(B)  and  (C) 
and  2(c)(2)(iv)  if  the  Fund's  prospectus 
will  be  used  exclusively  to  offer  Fimd 
shares  as  investment  options  for  one  or 
more  of  the  following: 

(A)  a  defined  contribution  plan  that 
meets  the  requirements  for  qualification 
imder  section  401  (k)  of  the  hitemal 
Revenue  Code  (26  U.S.C.  401(k)),  a  tax- 
deferred  arrangement  under  section 
403(b)  or  457  of  the  Internal  Revenue 
Code  (26  U.S.C.  403(b)  or  457).  a 
variable  contract  as  defined  in  section 
817(d)  of  the  Internal  Revenue  Code  (26 
U.S.C.  817(d)).  or  a  similar  plan  or 
arrangement  pursuant  to  which  an 
investor  is  not  taxed  on  his  or  her 
investment  in  the  Fund  imtil  the 
investment  is  sold;  or 

(B)  persons  that  are  not  subject  to  the 
federal  income  tax  imposed  under 
section  1  of  the  Internal  Revenue  Code 
(26  U.S.C.  1),  or  any  successor  to  that 
section. 

(iv)  A  Fund  that  omits  information 
under  Instruction  (d)(iii)  may  alter  the 
legend  required  on  the  back  cover  page 
by  Item  1(b)(1)  to  state,  as  applicable, 
that  the  prospectus  is  intended  for  use 
in  connection  with  a  defined 
contribution  plan,  tax-deferred 
arrangement,  variable  contract,  or 
similar  plan  or  arrangement,  or  persons 
described  in  Instruction  (d)(iii)(B). 


8.  Item  2  of  Form  N-lA  (referenced  in 
§§  239.15Aand  274.11A)  is  amended 
by: 

a.  Revising  paragraphs  (c)(2)(i)  and 
(c)(2)(iii); 

b.  Adding  paragraph  (c)(2)(iv); 

c.  Revising  paragraph  (a)  of 
Instruction  2; 

d.  Adding  paragraph  (e)  to  Instruction 
2;  and 

e.  Revising  paragraph  (c)  of 
Instruction  3  to  read  as  follows: 

Form  N-lA 


Item  2.  Risk/Return  Summary: 
Investments,  Risks,  and  Performance 

*        •        *        *        * 

(c)*  *  * 

(2)*   *  * 

(i)  Include  the  bar  chart  and  table 
required  by  paragraphs  (c)(2)(ii)  and  (iii) 
of  this  section.  Provide  a  brief 
explanation  of  how  the  information 
illustrates  the  variability  of  the  Fund's 
retiuns  (e.g.,  by  stating  that  the 
information  provides  some  indication  of 
the  risks  of  investing  in  the  Fimd  by 
showing  changes  in  the  Fund's 
performance  bora  year  to  year  and  by 
showing  how  the  Fund's  average  annual 
returns  for  1,  5,  and  10  years  compare 
with  those  of  a  broad  measure  of  market 
performance).  Provide  a  statement  to  the 
effect  that  the  Fimd's  past  performance 
(before  and  after  taxes)  is  not  necessarily 
an  indication  of  how  the  Fimd  will 
perform  in  the  future. 
***** 

(iii)  If  the  Fund  has  aimual  returns  for 
at  least  one  calendar  year,  provide  a 
table  showing  the  Fund's  (A)  average 
annual  total  return;  (B)  average  annual 
total  return  (after  taxes  on  distributions); 
and  (C)  average  annual  total  return  (after 
taxes  on  distributions  and  redemption). 
A  Money  Market  Fund  should  show 
only  the  returns  described  in  clause  (A) 
of  the  preceding  sentence.  All  returns 
should  be  shown  for  1-,  5-,  and  10- 
calendar  year  periods  ending  on  the 
date  of  the  most  recently  completed 
calendar  year  (or  for  the  life  of  the  Fund, 
if  shorter),  but  only  for  periods 
subsequent  to  the  effective  date  of  the 
Fund's  registration  statement.  The  table 
also  should  show  the  returns  of  an 
appropriate  broad-based  securities 
market  index  as  defined  in  Instruction 
5  to  Item  5(b)  for  the  same  periods.  A 
Fund  that  has  been  in  existence  for 
more  than  10  years  also  may  include 
returns  for  the  life  of  the  Fimd.  A 
Money  Market  Fund  may  provide  the 
Fund's  7-day  jrield  ending  on  the  date 
of  the  most  recent  calendar  year  or 
disclose  a  toU-free  (or  collect)  telephone 
number  that  investors  can  use  to  obtain 
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the  Fund's  current  7-day  yield.  For  a           or  a  Fund  described  in  General 
Fund  (other  than  a  Money  Market  Fund      Instruction  C.3.(d)(iii)),  provide  the 

Average  Annual  Total  Returns 

information  in  the  following  table  with 
the  specified  captions: 

1  year 

5  years 
[or  Kfe  of  fund] 

10  years 
[or  life  of  fund] 

Return  Before  Taxes  

% 

% 
% 

% 

% 
% 

% 
% 

% 

Return  After  Taxes  on  Distrilxjtions  

Return  After  Taxes  on  Distritxjtions  ar>d  Sale  of  Furxj  Shares  

% 
% 

Index  (reflects  no  deduction  for  [fees,  expenses,  or  taxes]) 

% 

(iv)  Adjacent  to  the  table  required  by 
paragraph  2(c)(2)(iii),  provide  a  brief 
explanation  that: 

(A)  After-tax  returns  are  calculated 
using  the  historical  highest  individual 
federal  marginal  income  tax  rates  and 
do  not  reflect  the  impact  of  state  and 
local  taxes; 

(B)  Actual  after-tax  returns  depend  on 
an  investor's  tax  situation  and  may 
differ  from  those  shown,  and  after-tax 
returns  shown  are  not  relevant  to 
iavestors  who  hold  their  Fund  shares 
through  tax-deferred  arrangements,  such 
as  401  (k)  plans  or  individual  retirement 
accounts; 

(C)  If  the  Fund  is  a  Multiple  Class 
Fund  that  offers  more  than  one  Class  in 
the  prospectus,  after-tax  returns  are 
shown  for  only  one  Class  and  after-tax 
returns  for  other  Classes  will  vary;  and 

(D)  If  average  annual  total  return  (after 
taxes  on  distributions  and  redemption) 
is  higher  than  average  annual  total 
return,  the  reason  for  this  result  may  be 
explained. 

Instructions. 


2.  Table. 

(a)  Calculate  a  Money  Market  Fund's 
7-day  yield  under  Item  21(a);  the  Fund's 
average  aimual  total  return  under  Item 
21(b)(1);  and  the  Fund's  average  aimual 
total  return  (after  taxes  on  distributions) 
and  average  aimual  total  return  (after 
taxes  on  distributfons  and  redemption) 
under  Items  21(b)(2)  and  (3), 
respectively. 


\\ 


(e)  Returns  required  by  paragraphs 
2(c)(2)(iii)(A),  (B),  and  (C)  for  a  Fund  or 
Series  must  be  adjacent  to  one  another 
and  appear  in  that  order.  When  more 
than  one  Fund  or  Series  is  offered  in  the 
prospectus,  do  not  intersperse  returns  of 
one  Fund  or  Series  with  returns  of 
another  Fund  or  Series.  The  returns  for 
a  broad-based  securities  market  index, 
as  required  by  paragraph  2(c)(2)(iii), 
must  precede  or  follow  eill  of  the  returns 
for  a  Fund  or  Series  rather  than  be 
interspersed  with  the  returns  of  the 
Fund  orreries. 


3.  Multiple  Class  Funds. 

***** 

(c)  When  a  Multiple  Class  Fund  offers 
more  than  one  Class  in  the  prospectus: 

(i)  Provide  the  returns  required  by 
paragraph  2(c)(2)(iii)(A)  of  this  Item  for 
each  Class  offered  in  the  prospectus: 

(ii)  Provide  the  returns  required  by 
paragraphs  2(c)(2)(iii){B)  and  (C)  of  this 
Item  for  only  one  of  those  Classes.  The 
Fund  may  select  the  Class  for  which  it 
provides  the  returns  required  by 
paragraphs  2(c)(2)(iii)(B)  and  (C)  of  this 
Item,  provided  that  the  Fund: 

(A)  Selects  a  Class  that  has  been 
offered  for  use  as  an  investment  option 
for  accounts  other  than  those  described 
in  General  Instruction  C.3.(d)(iii)(A); 

(B)  Selects  a  Class  described  in 
paragraph  (c)(ii)(A)  of  this  instruction 
with  10  or  more  years  of  annual  returns 
if  other  Classes  described  in  paragraph 
(c)(ii)(A)  of  this  instruction  have  fewer 
than  10  years  of  annual  returns; 

(C)  Selects  the  Class  described  in 
paragraph  (c)(ii)(A)  of  this  instruction 
with  the  longest  period  of  annual 
returns  if  the  Classes  described  in 
paragraph  (c)(ii)(A)  of  this  instruction 
all  have  fewer  than  10  years  of  returns; 
and 

(D)  If  the  Fund  provides  the  returns 
required  by  paragraphs  2(c)(2)(iii)(B) 
and  (C)  of  this  Item  for  a  Class  that  is 
different  from  the  Class  selected  for  the 
most  immediately  preceding  period, 
explain  in  a  footnote  to  the  table  the 
reasons  for  the  selection  of  a  different 
Class; 

(iii)  The  returns  required  by 
paragraphs  2(c)(2)(iii)(A).  (B).  and  (C)  of 
this  Item  for  the  Class  described  in 
paragraph  (c)(ii)  of  this  instruction 
should  be  adjacent  and  should  not  be 
interspersed  with  the  returns  of  other 
Classes;  and 

(iv)  All  returns  shown  should  1)6 
identified  by  Class. 
***** 

9.  Item  5  of  Form  N-1  A  (referenced  in 
§§  239.15A  and  274.11A)  is  amended  by 
revising  paragraph  (b)(2]  to  read  as 
follows: 


FormN-lA 


Item  5.  Management's  Discussion  of 
Fund  Performance 

***** 

(b)(1)*  *  * 

(2)  In  a  table  placed  within  or  next  to 
the  graph,  provide  the  Fund's  average 
annual  total  returns  for  the  1-,  5-,  and 
10-year  periods  as  of  the  end  of  the  last 
day  of  the  most  recent  fiscal  year  (or  for 
the  life  of  the  Fund,  if  shorter),  but  only 
for  periods  subsequent  to  the  effective 
date  of  the  Fund's  registration 
statement.  Average  annual  total  returns 
should  be  computed  in  accordance  with 
Item  21(b)(1).  Include  a  statement 
accompanying  the  graph  and  table  to  the 
effect  that  past  performance  does  not 
predict  future  performance  and  that  the 
graph  and  table  do  not  reflect  the 
deduction  of  taxes  that  a  shareholder 
would  pay  on  fund  distributions  or  the 
redemption  of  fund  shares. 
***** 

10.  Item  21  of  Form  N-lA  (referenced 
in  §§  239.15A  and  274.11A)  is  amended 
by: 

a.  Revising  the  phrase  "(b)(l)-{4)"  to 
read  "(b)(l>H;6)"  in  the  introductory  text 
of  paragraph  (b); 

b.  Redesignating  paragraphs  (b)(2),  (3), 
(4),  and  (5)  as  paragraphs  (b)(4),  (5),  (6), 
and  (7),  respectively; 

c.  Adding  new  paragraphs  (b)(2)  and 
(b)(3);  and 

d.  Revising  paragraph  (b)(1)  to  read  as 
follows: 

Form  N-IA 


Item  21.  Calculation  of  Perfbrmanoe 
Data 

***** 

(b)*  *  • 

(1)  Average  Armual  Total  Return 
Quotation.  For  the  1-,  5-,  and  10-year 
periods  ended  on  the  date  of  the  most 
recent  balance  sheet  included  in  the 
registration  statement  (or  for  the  periods 
the  Fund  has  been  in  operation), 
calculate  the  Fund's  average  annual 
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total  return  by  finding  the  average 
annual  compounded  rates  of  retiun  over 
the  1-,  5-,  and  10-year  periods  (or  for  the 
periods  of  the  Fund's  operations)  that 
would  equate  the  initial  amount 
invested  to  the  ending  redeemable 
value,  according  to  the  following 
formula: 
P(1+T)»=ERV 

Where: 

P=a  hypothetical  initial  payment  of  $1,000. 

T=average  annual  total  return. 

n=niirober  of  years. 

ERV=ending  redeemable  value  of  a 

hypothetical  SI  .000  payment  made  at  the 
beginning  of  the  1-,  5-,  or  10-year  periods 
at  the  end  of  the  1-,  5-,  or  10-year  periods 
(or  fractional  portion). 

Instructions.  1.  Assume  the  maximiun 
sales  load  (or  other  charges  deducted 
from  payments)  is  deducted  from  the 
initial  $1,000  payment. 

2.  Assume  all  distributions  by  the 
Fund  are  reinvested  at  the  price  stated 
in  the  prospectus  (including  any  sales 
load  imposed  upon  reinvestment  of 
dividends)  on  the  reinvestment  dates 
during  the  period. 

3.  Include  all  recurring  fees  that  are 
charged  to  all  shareholder  accounts.  For 
any  account  fees  that  vary  with  the  size 
of  the  account,  assume  an  account  size 
equal  to  the  Fund's  mean  (or  median) 
accoimt  size.  Reflect,  as  appropriate, 
any  recurring  fees  charged  to 
shareholder  accounts  that  are  paid  other 
than  by  redemption  of  the  Fimd's 
shares. 

4.  Determine  the  ending  redeemable 
value  by  assuming  a  complete 
redemption  at  the  end  of  the  1-,  5-,  or 
10-year  periods  and  the  deduction  of  all 
nonrectirring  charges  deducted  at  the 
end  of  each  period.  If  shareholders  are 
assessed  a  deferred  sales  load,  assume 
the  maximiun  deferred  sales  load  is 
deducted  at  the  times,  in  the  amounts, 
and  luider  the  terms  disclosed  in  the 
prospectus. 

5.  State  the  average  annual  total 
return  quotation  to  the  nearest 
hundredth  of  one  percent. 

6.  Total  return  information  in  the 
prospectus  need  only  be  ciurent  to  the 
end  of  the  Ftmd's  most  recent  fiscal 
year. 

(2)  Average  Annual  Total  Return 
(After  Taxes  on  Distributions) 
Quotation.  For  the  1-,  5-,  and  10-year 
periods  ended  on  the  date  of  the  most 
recent  balance  sheet  included  in  the 
registration  statement  (or  for  the  periods 
the  Fund  has  been  in  operation), 
calculate  the  Fund's  average  annual 
total  rettun  (after  taxes  on  distributions) 
by  finding  the  average  aimual 
compounded  rates  of  return  over  the  1- 


,  5-,  and  10-year  periods  (or  for  the 

periods  of  the  Fimd's  operations)  that 

would  equate  the  initial  amount 

invested  to  the  ending  value,  according 

to  the  following  formula: 

P(1+T)"=ATVd 

Where: 

P=a  hypothetical  initial  payment  of  $1,000. 

T=average  annual  total  return  (after  taxes  on 
distributions). 

n=number  of  years. 

ATVD=ending  value  of  a  hypothetical  $1,000 
payment  made  at  the  beginning  of  the  1- 
,  5-,  or  10-year  periods  at  the  end  of  the 
1-,  5-,  or  10-year  periods  (or  fractional 
portion),  after  taxes  on  fund  distributions 
but  not  after  taxes  on  redemption. 

Instructions.  1.  Assume  the  maximum 
sales  load  (or  other  charges  deducted 
from  payments)  is  deducted  from  the 
initial  $1 ,000  payment. 

2.  Assume  all  distributions  by  the 
Fund,  less  the  taxes  due  on  such 
distributions,  are  reinvested  at  the  price 
stated  in  the  prospectus  (including  any 
sales  load  imposed  upon  reinvestment 
of  dividends)  on  the  reinvestment  dates 
during  the  period. 

3.  Calculate  the  taxes  due  on  any 
distributions  by  the  Fund  by  applying 
the  tax  rates  specified  in  Instruction  4 
to  each  component  of  the  distributions 
on  the  reinvestment  date  (e.g.,  ordinary 
income,  short-term  capital  gain,  long- 
term  capital  gain).  The  taxable  amount 
and  tax  character  of  each  distribution 
should  be  as  specified  by  the  Fund  on 
the  dividend  declaration  date,  but  may 
be  adjusted  to  reflect  subsequent 
recharacterizations  of  distributions. 
Distributions  should  be  adjusted  to 
reflect  the  federal  teix  impact  the 
distribution  would  have  on  an 
individual  taxpayer  on  the  reinvestment 
date.  For  example,  assume  no  taxes  are 
due  on  the  portion  of  any  distribution 
that  would  not  result  in  federal  income 
tax  on  an  individual,  e.g.,  tax-exempt 
interest  or  non-taxable  returns  of 
capital.  The  effect  of  applicable  tax 
credits,  such  as  the  foreign  tax  credit, 
should  be  taken  into  account  in 
accordance  with  federal  tax  law. 

4.  Calculate  the  taxes  due  using  the 
highest  individual  marginal  federal 
income  tax  rates  in  effect  on  the 
reinvestment  date.  The  rates  used 
should  correspond  to  the  tax  character 
of  each  component  of  the  distributions 
[e.g.,  ordinary  income  rate  for  ordinary 
income  distributions,  short-term  capital 
gain  rate  for  short-term  capital  gain 
distributions,  long-term  capital  gain  rate 
for  long-term  capital  gain  distributions). 
Note  that  the  required  tax  rates  may 
vary  over  the  measurement  period. 
Disregard  any  potential  tax  liabilities 


other  than  federal  tax  liabilities  {e.g., 
state  and  local  taxes);  the  effect  of 
phaseouts  of  certain  exemptions, 
deductions,  and  credits  at  various 
income  levels;  and  the  impact  of  the 
federal  alternative  minimum  tax. 

5.  Include  all  recurring  fees  that  are 
charged  to  all  shareholder  accounts.  For 
any  account  fees  that  vary  with  the  size 
of  the  account,  assume  an  account  size 
equal  to  the  Fund's  mean  (or  median) 
accoimt  size.  Assume  that  no  additional 
taxes  or  tax  credits  result  frtim  any 
redemption  of  shares  required  to  pay 
such  fees.  Reflect,  as  appropriate,  any 
recurring  fees  charged  to  shareholder 
accounts  that  are  paid  other  than  by 
redemption  of  the  Fund's  shares. 

6.  Determine  the  ending  value  by 
assuming  a  complete  redemption  at  the 
end  of  the  1-,  5-,  or  10-year  periods  and 
the  deduction  of  all  nonrecurring 
charges  deducted  at  the  end  of  each 
period.  If  shareholders  are  assessed  a 
deferred  sales  load,  assume  the 
maximum  deferred  sales  load  is 
deducted  at  the  times,  in  the  amounts, 
and  under  the  terms  disclosed  in  the 
prospectus.  Assume  that  the  redemption 
has  no  tax  consequences. 

7.  State  the  average  aimual  total 
return  (after  taxes  on  distributions) 
quotation  to  the  nearest  hundredth  of 
one  percent. 

(3)  Average  Annual  Total  Return 
(After  Taxes  on  Distributions  and 
Redemption)  Quotation.  For  the  1-,  5-, 
and  10-year  periods  ended  on  the  date 
of  the  most  recent  balance  sheet 
included  in  the  registration  statement 
(or  for  the  periods  the  Fund  has  been  in 
operation),  calculate  the  Fund's  average 
annual  total  return  (after  taxes  on 
distributions  and  redemption)  by 
finding  the  average  annual  compounded 
rates  of  return  over  the  1-,  5-,  and  10- 
year  periods  (or  for  the  periods  of  the 
Fund's  operations)  that  would  equate 
the  initial  amount  invested  to  the 
ending  value,  according  to  the  following 
formula: 

P(1+T)-=ATVdr 

Where:  ' 

P=a  hypothetical  initial  payment  of  $1,000. 

T=average  annual  total  return  (after  taxes  on 
distributions  and  redemption). 

n=number  of  years. 

ATVDR=ending  value  of  a  hypothetical 

$1,000  payment  made  at  the  beginning  of 
the  1-,  5-,  or  10-year  periods  at  the  end 
of  the  1-,  5-,  or  10-year  periods  (or 
fractional 
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portion),  after  taxes  on  fund  distributions 
and  redemption. 

Instructions.  1.  Assume  the  maximum 
Sales  load  (or  other  charges  deducted 
from  payments)  is  deducted  from  the 
initial  $1,000  payment. 

2.  Assume  all  distributions  by  the 
Fund,  less  the  taxes  due  on  such 
distributipns,  are  reinvested  at  the  pripe 
stated  in  the  prospectus  (including  any 
sales  load  imposed  upon  reinvestment 
of  dividends)  on  the  reinvestment  dates 
during  the  period. 

3.  Calculate  the  taxes  due  on  any 
distributions  by  the  Fund  by  applying 
the  tax  rates  specified  in  Instruction  4 
to  each  component  of  the  distributions 
on  the  reinvestment  date  (e.g.,  ordinary 
income,  short-term  capital  gain,  long- 
term  capital  gain).  The  taxable  amount 
and  tax  character  of  each  distribution 
should  be  as  specified  by  the  Fund  on 
the  dividend  declaration  date,  but  may 
be  adjusted  to  reflect  subsequent 
recharacterizations  of  distributions. 
Distributions  should  be  adjusted  to 
reflect  the  federal  tax  impact  the 
distribution  would  have  on  an 
individual  taxpayer  on  the  reinvestment 
date.  For  example,  assume  no  taxes  are 
due  on  the  portion  of  any  distribution 
that  would  not  result  in  federal  income 
tax  on  an  individual,  e.g.,  tax-exempt 
interest  or  non-taxable  returns  of 
capital.  The  effect  of  applicable  tax 
credits,  such  as  the  foreign  tax  credit, 
should  be  taken  into  account  in 
accordance  with  federal  tax  law. 

'   4.  Calculate  the  taxes  due  using  the 
highest  individual  marginal  federal 
income  tax  rates  in  effect  on  the 
reinvestment  date.  The  rates  used 
should  correspond  to  the  tax  character 
of  each  component  of  the  distributions 
(e.g.,  ordinary  income  rate  for  ordinary 
income  distributions,  short-term  capital 
gain  rate  for  short-term  capital  gain 
distributions,  long-term  capital  gain  rate 
for  long-term  capital  gain  distributions). 
Note  that  the  required  tax  rates  may 
vary  over  the  measurement  period. 
Disregard  any  potential  tax  liabilities 
other  than  federal  tax  liabilities  (e.g.. 


state  and  local  taxes);  the  effect  of 
phaseouts  of  certain  exemptions, 
deductions,  and  credits  at  various 
income  levels;  and  the  impact  of  the 
federal  alternative  minimum  tax. 

5.  Include  all  recurring  fees  that  are 
charged  to  all  shareholder  accounts.  For 
any  account  fees  that  vary  with  the  size 
of  the  account,  assume  an  account  size 
equal  to  the  Fund's  mean  (or  median) 
account  size.  Assume  that  no  additional 
taxes  or  tax  credits  result  from  any 
redemption  of  shares  required  to  pay 
such  fees.  Reflect,  as  appropriate,  any 
recurring  fees  charged  to  shareholder 
accounts  that  are  paid  other  than  by 
redemption  of  the  Fund's  shares. 

6.  Determine  the  ending  value  by 
assuHiing  a  complete  redemption  at  the 
end  of  the  1-,  5-,  or  10-year  periods  and 
the  deduction  of  all  nonrecurring 
charges  deducted  at  the  end  of  each 
period.  If  shareholders  are  assessed  a 
deferred  sales  load,  assume  the 
maximum  deferred  sales  load  is 
deducted  at  the  times,  in  the  amounts, 
emd  under  the  terms  disclosed  in  the 
prospectus. 

7.  Determine  the  ending  value  by 
subtracting  capital  gains  taxes  resulting 
from  the  redemption  and  adding  the  tax 
benefit  from  capital  losses  resulting 
from  the  redemption. 

(a)  Calculate  the  capital  gain  or  loss 
upon  redemption  by  subtracting  the  tax 
basis  from  the  redemption  proceeds 
(after  deducting  any  nonrecurring 
charges  as  specified  by  Instruction  6). 

(b)  The  Fund  should  separately  track 
the  basis  of  shares  acquired  through  the 
$1,000  initial  investment  and  each 
subsequent  purchase  through  reinvested 
distributions.  In  determining  the  basis 
for  a  reinvested  distribution,  include  the 
distribution  net  of  taxes  assumed  paid 
from  the  distribution,  but  not  net  of  any 
sales  loads  imposed  upon  reinvestment. 
Tax  basis  should  be  adjusted  for  any 
distributions  representing  returns  of 
capital  and  any  other  tax  basis 
adjustments  that  would  apply  to  an 
individual  taxpayer,  as  permitted  by 
applicable  federal  tax  law. 


(c)  The  amount  and  character  (e.g., 
short-term  or  long-term)  of  capital  gain 
or  loss  upon  redemption  should  be 
separately  determined  for  shares 
acquired  through  the  $1,000  initial 
investment  and  each  subsequent 
purchase  through  reinvested 
distributions.  The  Fund  should  not 
assume  that  shares  acquired  through 
reinvestment  of  distributions  have  the 
same  holding  period  as  the  initial 
$1,000  investment.  The  tax  character 
should  be  determined  by  the  length  of 
the  measurement  period  in  the  case  of 
the  initial  $1,000  investment  and  the 
length  of  the  period  between 
reinvestment  and  the  end  of  the 
measurement  period  in  the  case  of 
reinvested  distributions. 

(d)  Calculate  the  capital  gains  taxes 
(or  the  benefit  resulting  from  tax  losses) 
using  the  highest  federal  individual 
capital  gains  tax  rate  for  gains  of  the 
appropriate  character  in  effect  on  the 
redemption  date  and  in  accordance  with 
federal  tax  law  applicable  on  the 
redemption  date.  For  example, 
applicable  federal  tax  law  should  be 
used  to  determine  whether  and  how 
gains  and  losses  frtim  the  sale  of  shares 
with  different  holding  periods  should  be 
netted,  as  well  as  the  tax  character  (e.g., 
short-term  or  long-term)  of  any  resulting 
gains  or  losses.  Assiune  that  a 
shareholder  has  sufficient  capital  gains 
of  the  same  character  from  other 
investments  to  offset  any  capital  losses 
from  the  redemption  so  that  the 
taxpayer  may  deduct  the  capital  losses 
in  frill. 

8.  State  the  average  annual  total 
return  (after  taxes  on  distributions  and 
redemption)  quotation  to  the  nearest 
hundredth  of  one  percent. 

***** 

By  the  Commission. 
Dated:  January  18.  2001. 

Jonathan  G.  Katz, 

Secretary. 
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Title  3— 

The  President 


Proclamation  7404  of  February  1,  2001 

National  African  American  History  Month,  2001 

By  the  President  of  the  United  States  of  America 
A  Proclamation 

In  1915,  Carter  Godwin  Woodson,  the  father  of  Black  history,  founded  the 
Association  for  the  Study  of  African- American  Life  and  History.  Each  Feb- 
ruary, the  Association  proposes  a  theme  to  guide  the  celebration  of  National 
African  American  History  Month.  For  this  year,  the  Association  has  chosen 
"Creating  and  Defining  tiie  African-American  Community:  Family,  Church, 
Politics,  and  Culture." 

This  month  in  particular,  we  remember  the  stories  of  those  who  have  helped 
to  build  oiu*  Nation  and  advance  the  cause  of  freedom  and  civil  rights. 
We  remember  the  bravery  of  the  soldiers  of  the  54th  Massachusetts  Infrmtry 
Regiment  and  the  sailors  of  the  USS  MASON  in  service  to  our  coimtry. 
We  remember  those  who  marched  on  Washington,  sat  at  whites-only  lundi 
counters,  and  walked  rather  than  use  segregated  buses.  And  we  remember 
those,  known  only  to  each  of  us.  who  helped  to  build  out  families,  places 
of  worship,  and  commimities. 

When  we  examine  our  Nation's  history,  we  discover  these  and  counUess 
other  stories  that  inspire  us.  They  are  stories  of  the  triimiph  of  the  human 
spirit,  tragic  stories  of  cruelty  rooted  in  ignorance  and  bigotry,  yet  stories 
of  everyday  people  rising  above  their  circumstances  and  the  prejudice  of 
others  to  build  lives  of  dignity. 

This  month,  and  throughout  the  year,  let  us  celebrate  and  remember  these 
stories,  which  reflect  the  history  of  African  Americans  and  all  Americans. 
We  can  all  enjoy  the  works  of  writers  like  Paul  Laurence  Ehmbar,  James 
Weldon  Johnson,  Zora  Neale  Hurston,  and  Langston  Hughes.  In  our  Nation's 
schools,  our  children  can  learn  to  admire  Booker  T.  Washington,  Sojourner 
Truth,  Frederick  Douglass,  and  others.  And  Americans  from  all  back^unds 
can  be  ennobled  by  the  examples  of  Thurgood  Marshall,  Roy  Wilkins, 
Whitney  Yoving,  Mary  Church  Terrell,  and  other  civil  rights  leaders. 

As  we  celebrate  African  American  History  Month,  let  us  commit  ourselves 
to  raising  awareness  and  appreciation  of  African  American  history.  Let  us 
teach  our  children,  and  all  Americans,  to  rise  above  brutality  and  bigotry 
and  to  be  champions  of  liberty,  human  dignity,  and  equality.  And  let  us 
rededicate  ourselves  to  affirming  the  promise  of  our  Constitution. 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  tiie  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  February  2001  as  National 
African  American  History  Month.  I  call  upon  public  officials,  educators, 
librarians,  and  all  of  the  people  of  the  United  States  to  observe  this  month 
with  appropriate  ceremonies,  activities,  and  programs. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  first  day  of 
February,  in  the  year  of  our  Lord  two  thousand  one,  and  of  the  Independence 
of  the  United  States  of  America  the  two  himdred  and  twenty-fifth. 
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8  CFR 

212 


.8743 


9  CFR 

2 

3 

93 


.8743 
.8744 
.8887 


10  CFR 

430 8744,8745 

431 8745 

490 8746 

719 8746 

830 8746 

1040 8747 

1042 8747 

1044 8747 

12  CFR 

30 8616 

208 8616,8748 

211 8616 

225 8616 

263 8616 

306 8616 

364 8616 

568 8616 

570 8616 

1501 8748 

14  CFR 

39 8507,  8750,  8752,  8754, 

8756,  8759 
Proposed  Rutss: 
71 8772,8773 


16  CFR 

2 

8721 

801 

8680 

802 

8680 

803 

8680 

Propossd  Ruiss: 

801 

8723 

802 

8723 

17  CFR 

201 

8761 

230 

....8887,  9002 

232 

8764 

239 

9002 

270 

....8509  9002 

274 

9002 

ProposMl  Riitas: 
228 

8732 

229 

8732 

240.... 

....8732,  8912 

249 

....8732,  8912 

19  CFR 

10 

8765 

12 

:....8765 

19 

8765 

103 

8765 

Ill 

8765 

112 

8765 

143 

8765 

146 

8765 

178 

8765 

191 

8765 

PropOMd  RulMt 

24 

8554 

101 

8554 

20  CFR 

404 

8768 

24  CFR 

903 

8897 

25  CFR 

103 

8898 

115 

8768 

151 

8899 

26  CFR 
Proposed  RiiMS! 

1 

8614 

31 

8614 

35 

8614 

36 

8614 

40 

8614 

301 

8614 

601 

8614 

27  CFR 

170 

8768 

9 

8925 

u 
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34CFR 

300 8770 

361 8770 

606 8519 

36CFR 

294 8899 

40CFR 

rfopo— d  Rutesi 

1610 8926 

42CFR 

411 8771 

424 8771 

47CFR 

51 8519 

73 8520 

79 8521 

90 8899 

PfopoMd  RUMS! 

51 8556 

73 8557,  8558,  8559,  8560 

100 8774 

48CFR 

931 8746 

970 8746 

904 8560 

952 8560 

970 8560 

40CFR 

171 8644 

172 8644 

173 8644 

1 76 8644 

50CFR 

17 8530.  8650.  8850 

635 8903 

648 8904 

697 89606 

ProposMl  RuIm: 

622 „ 8567 

648 ~ 8560 


REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  FEBRUARY  5, 
2001 

COMMERCE  DEPARTMENT 
Itatlonal  Oceanic  and 
Atmospheric  Administration 

Rshery  conservation  and 
management: 

Norttieastem  United  States 
fisheries — 

Atlantic  surf  clam,  ocean 
quahog,  and  Maine 
mahogany  ocean 
quahog;  published  2-5- 
01 

y^arine  mammals: 
Incidental  taking — 
North  Pacific  Acoustic 
Laboratory;  low 
frequency  sound  source 
operation;  published  12- 
22-00 

COMMERCE  DEPARTMENT 
Patent  and  Trademark  Office 

'atent  cases: 
American  Inventors 
Protection  Act; 
implementation — 
Inter  partes  reexamination 
proceedings,  optional; 
put>iished  12-7-00 

^VIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution;  standards  of 
performance  for  new 
stationary  sources: 
Small  municipal  waste 
combustion  units — 

New  source  performance 
standards;  published 
12-6-00 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Arizona;  put>lished  1-4-01 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 
assignments: 

Arizona;  (HJblished  12-28-00 
Oklahoma;  published  12-28- 
00 

NUCLEAR  REGULATORY 
COMMISSION 

NondiscriminatKMi  on  basis  of 
sex  in  federally  assisted 
education  programs  or 
activities;  Federal  financial 


assistance  covered  by  Title 

IX;  published  1-4-01 
SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities,  etc.: 
Auditor  independence 
requirements;  published 
12-5-00 

STATE  DEPARTMENT 

Visas;  nonimmigrant 
documentation: 
Aliens  ineligible  to  transit 
without  visas;  new  list  of 
countries;  published  1-5- 
01 
TRANSPORTATION 
DEPARTMENT 
Federal  Transit 
Administration 
Major  capital  investment 
projects;  published  12-7-00 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Crant)erries  grown  in — 
Massachusetts  et  al.; 
comments  due  by  2-12- 
01;  published  1-12-01 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  lmportatk>n  of 
animals  and  animal 
products: 

Rinderpest  and  foot-and- 
mouth  disease;  disease 
status  change — 
Uruguay;  comments  due 
by  2-12-01;  published 
12-13-00 
DEFENSE  DEPARTMENT 
Acquisitkxi  regulations: 
Ball  and  roller  bearings  and 
vessel  propellers; 
domestic  source 
restrictions;  comments 
due  by  2-12-01;  published 
12-13-00 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Electric  utilities  (Federal  Power 
Act): 

Open  Access  Same-Time 
Information  System 
(OASIS)  Phase  II; 
comments  due  by  2-15- 
01;  published  7-26-00 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Federal-State  Joint  Board 
on  Universal  Service — 


Children's  Internet 
Protection  Act; 
Implmentatkm; 
comments  due  by  2-15- 
01;  published  1-31-01 
FEDERAL  RESERVE 
SYSTEM 

Bank  hoMing  companies  and 
change  in  bank  control 
(Regulatkxi  Y): 
Financial  data  processing 
activities,  change  in 
conditions  that  govern 
conduct;  and  financial 
hokling  companies 
alknved  to  own  data 
storage  companies; 
comments  due  by  2-16- 
01;  published  12-21-00 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Biokjgual  products: 
BkxxJ  and  blood 
comporients — 
Current  good 
manufacturing  practk:e; 
consignees  and 
transfusk>n  recipients 
notified  of  iricreased 
risk  of  HCV  infection 
transmission 
,    ("iookt)ack");  comments 
due  by  2-14-01; 
published  11-16-00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Inspector  General  Office, 
Healtti  and  Human  Services 
Departntent 

Medicare  and  State  health 
care  programs: 
Safe  hartx>r  provisk>ns  and 
special  fraud  alerts;  intent 
to  develop  regulations; 
comments  due  by  2-12- 
01;  published  12-14-00 
INTERIOR  DEPARTMENT 
Land  Management  Bureau 
Minerals  management: 
Fee  changes;  comments 
due  by  2-13-01;  published 
12-15-00 
INTERIOR  DEPARTMENT 
Fish  and  WiMlife  Service 
Endangered  and  threatened 
species: 
Critical  habitat 
designations — 
Various  plants  from  Maui 
and  Kahoolawe,  HI; 
comments  due  t>y  2-16- 
01;  published  12-18-00 
Sacramento  splittail; 
comments  due  by  2-12- 
01;  published  1-12-01 
Western  sage  grouse 
(Washington  populatkxi); 
status  review;  comments 
due  by  2-16-01;  published 
1-9-01 


INTERIOR  DEPARTMENT 
Minerals  Martagement 
Service 

Outer  Continential  Shelf;  oH, 
gas,  and  sulphur  operatiorts: 
Affected  State;  definition 
removed;  comments  due 
by  2-13K)1;  published  12- 
15-00 

MTERIOR  DEPARTMENT 
National  Park  Service 

Historic  properties  leasing 
regulatkxis;  comments  due 
by  2-12-01;  published  12- 
12-00 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  arxl 
attarxloned  mine  larxl 
reclamatk>n  plan 
submlsSKKis: 
Indiana;  comments  due  by 

2-12-01;  published  1-11- 

01 
West  Virginia;  commerrts 

due  by  2-12-01;  published 

1-12-01 

OFFICE  OF  MANAGEMENT 
AND  BUDGET 
Management  ar>d  Budget 
Office 

Prompt  Payn>ent  Act; 

implementation: 

Interest  penalties  under 
cost-reimbursement 
contract  for  services  more 
than  30  days  after 
receiving  proper  Invoice; 
comments  due  by  2-13- 
01;  published  12-15-00 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 
Acquisitkxi  exemptkxi  during 
existence  of  an 
Underwriting  or  Selling 
Syndicate;  comments  due 
by  2-15-01;  published  12- 
6-00 
STATE  DEPARTMENT 
Consular  sendees:  fee 
schedule;  comments  due  by 
2-12-01;  published  12-14-00 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  watenways  safety: 
New  York  Harbor  et  al.,  NY; 
safety  zone;  comments 
due  by  2-12-01;  published 
12-13-00 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Air  traffic  operating  and  flight 
mles.  etc.: 

Reduced  vertk^l  separatkxi 
minimum;  comments  due 


IV 
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by  2-16^1;  published  12- 

18-00 
Airworthiness  directives: 
Bed;  comments  due  by  2- 

12-01;  published  12-13-00 
Boeing;  comments  due  by 

2-12-01;  published  12-29- 

00 
Cessna;  comments  due  by 

2-12-01;  puWished  1-8-01 
Empresa  Brasiieira  de 

Aeronautica  S.A.; 

comments  due  by  2-12- 

01;  poWished  1-1S01 
Foidcer,  comments  due  by 

2-15-01;  published  1-16- 

01 
Pratt  &  Whitney;  comments 

due  by  2-12-01;  published 

12-12-00 

RoHs-Royce  Corp.; 
comments  due  by  2-12- 
01;  published  12-12-00 

Rolls-Royce  pic;  comnDents 
due  by  2-12-01;  published 
12-13W 

Saab;  comments  due  by  2- 
15-01;  published  1-16^)1 

Starxlard  provisions  added 
and  part  revised; 
comments  due  by  2-12- 
01;  published  1-12-01 


Stemme  GmbH  &  Co.; 
comments  due  by  2-15- 
01;  published  1-10-01 

Airworthiness  standards: 

Transport  category 
airplanes — 

Airplane  operatirig 
limitations  and  content 
of  airplace  flight 
manuals;  revisions; 
FAR/JAR  harmonization 
actions;  comments  due 
by  2-16-01;  published 
12-18-00 

Braking  systems; 
harmonization  with 
European  starxlards; 
comments  due  by  2-16- 
01;  published  12-18-00 

Class  E  airspace;  conwnents 
due  by  2-12-01;  published 
12-28-00 

TRANSPORTATION 
DEPARTMENT 

NMonal  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Fuel  system  integrity; 
comments  due  by  2-12-  . 
01;  published  12-15-00 


TREASURY  DEPARTMENT 

Cuatoms  Sarvica 

Finarxaal  and  accounting 
procedure: 

HartXM-  Maintenance  Fee 
refunds  arxl  other  claims 
against  Customs;  time 
limitation;  comments  due 
by  2-13^)1;  published  12- 
15-00 

Inspection,  search,  and 

seizure: 

Civil  asset  forfeiture; 
comments  due  t>y  2-12- 
01;  published  12-14-00 

TREASURY  DEPARTMENT 

Control 


LIST  OF  PUBLIC  LAWS 


Offica 

Russian  Federation  assets 
control  regulations: 

Highly  enriched  uranium; 
comments  due  by  2-12- 
01;  published  1-12-01 
Sudanese  and  Taliban 
(Afghanistan)  sarK:tions 
regulations;  reporting  arxl 
procedures  regulations; 
registration  of 
nongovemntental 
organizations;  comments 
due  by  2-12-01;  published 
1-11-01 


The  List  of  Public  Laws 
for  the  106th  Corigress, 
Second  Session  has  been 
completed  and  will  resume 
wfien  bills  are  enacted  into 
public  law  during  tfie  next 
session  of  Congress. 

A  cumulative  List  of  Public 
Laws  was  put>Kshed  in  Part  II 
of  tfie  Federal  Regiator  on 
January  16,  2001. 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  will  resume 
service  wtien  bills  are  enacted 
into  law  during  Vhe  next 
session  of  Congress. 

This  service  is  strictly  for  E- 
maH  notification  of  new  laws. 
The  text  of  laws  is  not 
available  through  tfiis  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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CFR  CHECKLIST 


THI* 


Stock  NumtMr 


Pric*       Rsvlston  Dal* 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  Is 

published  weekly.  It  Is  arranged  In  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  Is  now  available  for  sale  at  the  Government  Printing 

Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  whk:h  is  revised  monthly. 

The  CFR  is  available  free  on-line  through  the  Govemment  Printing 

Office's  GPO  Access  Service  at  http://www.access.gpo.gov/nara/cfr/ 

index.html.  For  information  about  GPO  Access  call  the  GPO  User 

Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530. 

The  annual  rate  for  subscription  to  all  revised  paper  volumes  is 
$951 .00  dorr^estlc,  $237.75  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 
accompanied  by  remittance  (check,  money  order,  GPO  Deposit 
Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 
telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 
512-1800  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your 
charge  orders  to  (202)  512-2250. 
TItl*  Stock  Number  Pric«       Revision  Dele 

1,  2  (2  Reserved) (869-038-00001-3) 6.50 

3  (1997  Compliotkxi 
and  Ports  100  and 
101)  (869-O42-00002-1)  ... 

4  (869-042-00003-0)  ... 

5  Parts: 

1-699  (869-042-00004-8)  ... 

700-1199 (869-042-00005-6)  ... 

1200-End,  6  (6 
Reserved) (869-042-00006^) ..., 

7  Parts: 

1-26  (869-042-00007-2)  ... 

27-52  (869-042-00008-1)  ... 

53-209 (869-042-00009-9)  ... 

210-299 (869-042-00010-2)  ... 

300-399 (869-042-00011-1)  ... 

400-699 (86W)42-00012-9)  ... 

700-899 (869-042-00013-7)  ... 

900-999 (869-042-00014-5)  ... 

1000-1199  (869-042-00015-3)  ... 

1200-1599  (869-042-00016-1)  ... 

1600-1899  (869-042-00017-0)  ... 

1900-1939  (869-042-00018-8)  ... 

1940-1949  (869-042-00019-6)  ... 

1950-1999  (869-042-00020-0)  ... 

2000-£nd (869-042-00021-8)  ... 


8  (869-042-00022-6)  ... 

9  Parts: 

1-199  (869-042-00023-4)  ... 

200-£nd  (869-042-00024-2)  ... 

10  Parts: 

1-50  (869-042-00025-1)  ... 

51-199 (869-042-00026-9)  ... 

200-499 (869-042-00027-7)  ... 

500-£nd  (869-042-00028-5)  ... 

11  (869-042-00029-3) 23.00 

12  Parts: 

1-199  (869-042-00030-7)  ... 

200-219 (869-042-00031-5)  ... 

220-299 (869-042-00032-3)  ... 

300-499 (869-042-00033-1)  ... 

500-599 (869-042-00034-0)  ... 

600-£nd  (869^)42-00035-8)  ... 

13  (869-O42-00036-6) 35.00 


6.50 

Apr. 

,2000 

22.00 

'Jan. 

2000 

8.50 

Jan. 

,2000 

43.00 

Jan. 

,2000 

31.00 

Jon. 

,2000 

48.00 

Jon. 

,20UU 

28.00 

Jan. 

,2000 

35.00 

Jon. 

,2000 

22.00 

Jan. 

■Am 

54.00 

Jan. 

,2000 

29.00 

Jan. 

,2000 

41.00 

Jan. 

,2000 

37.00 

Jan. 

■Am 

46.00 

Jan. 

,2000 

18.00 

Jon. 

.2000 

44.00 

Jan. 

2000 

61.00 

Jan. 

,2000 

21.00 

Jan. 

2000 

37.00 

Jan. 

,2000 

38.00 

Jan. 

■Am 

31.00 

Jan. 

,2000 

41.00 

Jan. 

,2000 

46.00 

Jan. 

,2000 

44.00 

Jan. 

,2000 

46.00 

Jan. 

2000 

38;00 

Jan. 

,2000 

38.00 

Jan. 

,2000 

48.ra 

Jan. 

,2000 

23.00 

Jan. 

,2000 

18.00. 

Jan. 

,2000 

22.00 

Jan. 

.2000 

45.00 

Jan. 

,2000 

29.M 

Jan. 

,2000 

26.00 

Jan. 

?(XX) 

53.00 

Jan. 

,2000 

Jan.  1 


14  Parts: 

1-59  „ (869-042-O0037-4)  . 

60-139 (869-042-00038-2) 

140-199 „ (869-038-00039-1) 

200-1199  (869-042-00040^) 

1200-End (869-042-00041-2) 

15  Parts: 

0-299  (869-042-00042-1) 

300-799 (869-042-00043-9) 

800-End  (869-042-00044-7) 

16  Parts: 

0-W9  (869-042-00045-5) 

1000-End (869-042-00046-3) 

17  Parts: 

1-199  ^ (869-042-00048-0) 

200-239 (869-042-00049-8) 

240-End  (869-042-00050-1) 

18  Parts: 

1-399  (869-042-00051-0) 

400-End  (869-042-00052-8) 

19Psrts: 

1-140  (869^)42-00053-6) 

141-199 (869-042-00054-4) 

200-€nd  (869-042-00055-2) 

20  Parts: 

1-399  (869-042-00056-1) 

400^99 (869-042-00057-9) 

500-End  (869-042-00058-7) 

21  Parts: 

1-99  (869-042-00059-5) 

100-169 (869-042-00060-9) 

170-199 (869-042-00061-7) 

200-299 (869-042-00062-5) 

300-499  .: (869-042-00063-3) 

500-599 (869-042-00064-1) 

600-799 (869-038-00065-0) 

800-1299  (869-042-00066-8) 

1300-£nd (869-042-00067-6) 


Mxn 

46.00 
17.00 
29.00 
25.00 

28X10 
45.00 
26  A) 

33.00 
43.00 

32.00 
380} 
49  A) 

54.00 
\SJ0O 

40.00 
40.00 
20.00 

33.00 
56.00 
58.00 

26.00 
30.00 
29.00 
13X10 
20.00 
31.00 
10.00 
38.00 
15.00 


22  Parts: 

1-299 (869-042-00068-4) 54.00 

300-End  (869-042-00069-2) 31.00 

23  (869-O42-00070-6) 29.00 

24  Parts: 

0-199  (869-042-00071-4)  .. 

200-499 (869-042-00072-2)  .. 

500-699 (869-042-00073-1)  .. 

700-1699  (869-042-00074-9)  .. 

170O-End (869-042-00075-7)  .. 


2000 


40.00 
37.00 
20.00 
46.00 
18.00 

25  (869-042-00076-5) 52.00 

26  Parte: 

§§1.0-1-1.60  (869-O42-O0077-3) 31.00 

§§  1.61-1.169 (869-042-00078-1) 56.00 

§§1.170-1.300 (869-042-00079-0) 38.00 

§§  1.301-1.400 (869-042-00080-3) 29.00 

§§1.401-1.440 .....(869-042-00081-1) 47.00 

§§1.441-1.500  (869-042-00082-0)  36.00 

§§  1 .501-1 .640 (869-042-00083-8) 32.00 

§§1.641-1.850 (869-042-00084-6) 41.00 

§§1.851-1.907  (869-042-00085-4) 43.00 

§§1.908-1.1000  (869-042-00086-2) 41.00 

§§1.1001-1.1400  (869-042-00087-1) 45.00 

§§1.1401-End  (869-042-00088-9) 66.00 

2-29  (869-042-00089-7) 45.00 

30-39  (869-042-00090-1) 31.00 

40-49  (869-042-00091-9) 18.00 

50-299 (369-042-00092-7) 23.M 

300-499 (869-042-00093-5) 43.00 

500-599 (869-042-00094-3) 12.00 

600-€nd  (869-042-00095-1) 12.00 

27  Parts: 

1-199  


Jan.  1 
Jan.  1 
*Jan.  1 
Jon.  1 
Jan.  1 


Jan.  1 
Jan.  1 
Jan.  1 

Jan.  1 
Jan.  1 

Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 

Apr.  1 


Apr 
Apr 
Apr 
Apr 
sApr 

Apr 


Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 


2000 
2000 
2000 
2000 
2000 


2000 
2000 
2000 

2000 
2000 

2000 
2000 
2000 

2000 
2000 

2000 
2000 
2000 

2000 
2000 
2000 

2000 
2000 
2000 
2000 
2000 
2000 
2000 
2000 
2000 

2000 
2000 

2000 

2000 
2000 
2000 
2000 
2000 

2000 


2000 
2000 
2000 
2000 
2000 
2000 
2000 
2000 
2000 
2000 
2000 
2000 
2000 
2000 
2000 
2000 
2000 
2000 
2000 


.  (869-042-0009MJ) 59.00   Apr.  1,2000 


VI 
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THto 


stock  Number 


200-€nd  (869-042-00097-«) 


18.00 


28  Parts: 

(M2  (869-042-00098-6) 43.00 

43-end (869-042-00099-4)  36.00 

0-99 (869-042-00100-1) 33.00 

100^499 (869^)42-00101-0) 14.00 

50O-899 (869-042-00102-8) 47.00 

900-1899 (869-042-00103-6) 24.00 

1900-1910  (§§1900  to 

1910.999)  (869-042-00104-4) 46.00 

1910  (§§  1910.1000  to 

end)  (86W)42-00105-2) 28.00 

191 1-1925 (869-042-OOlOfr-l) 20.00 

1926 _ (869-042-00107-9) 30.00 

1927-€nd (869-042-00108-7) 49.00 

aOPwts: 

1-199  (869-042^)0109-5) 38.00 

200-699 (869-042-001 10-9) 33.00 

700-&KJ  (869-042-001 1 1-7) 39.00 


23.00 
53.00 


31 

0-199 (869-042-00112-5) 

200-€nd  (869-O42-0OT13-» 

32  Parts: 

1-39,  VoJ.  I 15.00 

1-39.  Vd.  M „ „..  19.00 

1-39,  Vol.  W 18.00 

1-190  (869-042^)0114-1) 51.00 

191-399 (869-042-001 15-0) 62i)0 

400-629 (86W)4a-001 16-8) 35.00 

630-699 (869-042-00117-^) 25.00 

700-799 (869-042-001 18-4) 31.00 

800-End  „ (869^)42-00119-2) 3Z00 

33Parts: 

1-124 (869-042-00120-6) 35.00 

125-199 (869-04^«12M) 45J)0 

20l>-€nd  (869-042-001 22-5) 36J)0 

34  Parts: 

1-299  (869-042-00123-1) 

300-399 (869-042-00124-9) 

400-€nd  (869-04M0125-7) 


0-17  .... 
1»«kJ 


31X0 
28O0 
54X0 

3S .._ (869-042-00126-5) 10X0 

1-199  _. .....(869-042-00127-3) 24X0 

200-299 (86W)42-0012»-1) 24X0 

300-6ld  (869-042-0012W)) 43.00 

37  (869-O42-00I3O-3) 32X0 

.  (86^^)42-00131-1) 40X0 

.  (869-042-00132-0) 47.00 

3t (869-042-00133-8) 28.00 

40  Parts: 

1-49  (869-042-00134-6) 37.00 

50-61  (869^42-00135-4) 28X0 

52  (52X1-52.1018) (869-042-00136-2) 36.00 

52  (52.1019-€nd5  (869-042-00137-1) 44.00 

53-59 (869-042-00138^ 21X0 

<0 (869-042-00139-7) 66X0 

61-62  (869-042-00140-1) 23X0 

63  (63.1-63.1 1 19) (869-042^141-9) 66X0 

63  (63.1200-€nd) (869-042-00142-7) 49X0 

12X0 
47X0 
36.00 
66.00 
66.00 
42.00 
38.00 
25.00 


64-71  (869-042^)0143-5) 

7J-80  (869-042-00144-3) 

S1-«  (869-042-0014^1) 

16  (869-042-00146-0) 

87-135  ..; (869-042-00146-8) 

136-149 (869-042-00148-6) 

150-189 (869-042-00149^) 

190-259 (869-042-00150-8) 


VwviSiOfi  ucto 

Apr.  1 

,2UUU 

July  1 

,  JUUU 

July  1 

,2U0U 

July  1 

,  ^!UUU 

Julyl 

,  2000 

Julyl 

,  2000 

Julyl 

';ooo 

*July1 

,  MMi 

*July  1 

?(XX) 

July) 

,2000 

*July  1 

,2U0U 

July] 

,2000 

Julyl 

,2000 

Julyl 

,  2000 

Julyl 

,  2000 

Julyl 

'AXX) 

J»iyl 

,2000 

2Julyl 

.1984 

2July1 

.1984 

2July1 

,1984 

JuJyl 

,2000 

Julyl 

.  2000 

Julyl 

,  2000 

Julyl 

,  2000 

Julyl 

,2000 

Julyl 

,2000 

Julyl 

,  2UUU 

JJyl 

,  2000 

Julyl 

,2000 

Julyl 

,  MU 

Julyl 

,2000 

Julyl 

,2000 

Julyl 

.2000 

Julyl 

,?oon 

Jiiyi 

,2000 

Julyl 

?()on 

Julyl 

,2000 

Julyl 

.2000 

Julyl 

TOPf) 

Julyl 

,2000 

Julyl 

2IKK) 

Julyl 

,  2000 

Julyl 

,  2000 

July] 

,  2000 

Jiiyl 

.2000 

Ju»y1 

,2000 

Julyl 

.2000 

Julyl 

.2000 

Jiiyl 

.2000 

JJyi 

.  2000 

Julyl 

2000 

Julyl 

2(100 

Julyl 

,  2000 

Julyl 

,2000 

Julyl 

,2000 

Julyl 

,  2000 

Julyl 

,2000 

TM* 


Stock  NumlMr 


Pric*       Revision  Date 


260-265 (869-042-00151-6) 

266-299 (869-042-00152-4) 

300-399 (869-042-00153-2) 

400-424 (869-042-00154-1) 

425-699 (869-042-00155-9) 

700-789 (869-042-00156-7) 

790-End  (869-042-00157-5) 


36.00 
35.00 
29.00 
37.00 
48.x 
46.00 
23.00 


41  Chapters: 

1, 1-1  to  1-10 13.00 

1 , 1-1 1  to  Appendix.  2  (2  Reserved) 1 3.00 


14.00 

6.00 

4.50 

13.00 

9.50 


3-6 

7 

8 

9 

10-17 

18.  Vol.  I.  Ports  1-5  13.00 

18.  Vol.  II,  Ports  6-19 13.00 

18,  Vol  IH.  Ports  20-52 13.00 

19-100  13.00 

1-100  (869-042-00158-3) 15.00 

101  „ (869-042-00159-1) 37.00 

102-200  ._. (869-042-00160-5) 21.00 

201-End  (869-042-00161-3) 16.00 

42  Parts: 

•1-399 _ (869-042-00162-1) 

400-429  „ (869-042-00163-0) 

430-€nd  (869-042-00164-8) 


43 

1-999  (869-042-00165-6) 

•1000-end (869-042-00166-4) 

•44 (86W)42-00167-2) 

1-199  ....'. ..(86W)42-00168-1) 

200-499 (869-042-00169-9) 

500-1199 (869-042-001 70-2) 

1200-End (869-03W)0171-1) 

40  Parts: 

1-40  (869-038-00172-9) 

41-69  (869-038-00173-7) 

70-89  (869-038-00174-5) 

90-139 (869-042-00175-3) 

140-155 (869-038-0017^1) 

156-165 (869-038-00177-2) 

166-199 _..  (869-038-001 78-«) 

20O499  .„ (869-038-00179-6) 

500-£nd  (869-042-001 80<)) 

0-19 (869-038-00181-1) 

20-39  (869-O42-00182-6) 

•40-69 (86W)42-00183-4) 

•70-79 _ (869-042-00184-2) 

80*yJ (869-042-00185-1) 


July  1 
Julyl 

July  1 

July  1 

July  1 

July  1 

*July  1 

iJuly  1 

3  July  1 

iJuly  1 

iJuly  1 

JJuly  1 

sjuly  1 

iJuly  1 

sjuly  1 

3  July  1 

3July  1 

3July  1 

Julyl 

Julyl 

Julyl 

July  1 

Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 

45X0       Oct.  1 


53.00 
55.00 
57.00 

45.00 
55.00 


50.00 
29.00 
45.00 
54.00 

42X0 
34.00 
13.00 
41.00 
23.00 
21.00 
42.00 
36.00 
23.00 

39.00 
41.00 
41.00 
54.00 
54.00 

48Cttaptars: 

1  (Ports  1-51)  (869-042-00186-9) 57.00 

•1  (Ports  52-99) (869-042-00187-7) 45.00 

2  (Ports  201-299) (869-038^)0188-8) 36.00 

3-6 (869-038-00189-3) 40.00 

7-14  ;. (869-042-00190-7) 52.00 

15-28  r. (869-038-00191-8)  ......  36.00 

29*Kl  (869-042-00192-3) 38.00 

1-99  .'. (869-038-00193-4)  .. 

100-185 (869-038-00194-2)  .. 

•186-199  (869-042-00195-8)  .. 

200-399  .„ (869-038-00196-9)  .. 

400-999 (869-038-00197-7)  .. 

1000-1199  (869-042-00198-2)  .. 

1200-End (869-042-00199-1)  .. 


50  Parts: 

1-199  (869-038-O020O-1) 

200-599 (869-042-00201-6) 


34.00 
53.00 
17.00 
53.00 
57.00 
25.00 
21.00 

43.00 
35.00 


Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 


2000 
2000 
2000 
2000 
2000 
2000 
2000 

1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
2000 
2000 
2000 
2000 

2000 
2000 
2000 

2000 
2000 

2000 

2000 
2000 
2000 
2000 

2000 
2000 
2000 
2000 
2000 
1999 
2000 
2000 
2000 

1999 
2000 
2000 
2000 
2000 


Oct.  V.2000 
Oct.  1.  2000 
Oct.  1,  1999 
Oct.  1,  2000 
Oct.  1,2000 
Oct.  1.  1999 
Oct.  1,2000 

Oct.  1,  1999 
Oct.  1,  1999 
Oct.  1,2000 
Oct.  1,  1999 
Oct.  1,  1999 
Oct.  1,  2000 
Oct.  1,  2000 

Oct.  1,  1999 
Oct.  1,  2000 
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TWe                                    Stock  Numlier  Price       Revialon  Date 

600-£nd (869-038-00202-7) 37.00       Oct.  1,  1999 

CFR  Index  and  Findings 
Aids (869-042-00047-1) 53.00       Jon.  1.  2000 

Complete  1999  CFR  set 951.00  1999 

Microfiche  CFR  Edition: 

Subscription  (mailed  as  issued)  290.00  1999 

Individual  copies 1.00  1999 

Complete  set  (or>e-time  moHIng)  247.00  1997 

Complete  set  (one-time  mailing)  264.00  1996 

'  Because  frtle  3  Is  an  annual  compilation,  this  volume  and  ol  previous  volumes 
stKHid  be  retorted  as  a  permanent  reference  source. 

2The  July  1,  1985  edHion  o»  32  CFR  Parts  1-189  contains  a  note  only  for 
Parts  1-39  inclusive.  For  tt«  ful  text  of  ttie  Defense  Acquisition  Regukitions 
in  Parts  1-39,  consult  ttie  ttvee  CfK  volumes  Issued  as  of  Juty  1,  1984,  containing 
tt>ose  ports. 

^the  JJy  1,  1985  edition  of  41  CFI?  Chqsters  1-100  contains  a  note  only 
for  Chapters  1  to  49  inclusive.  For  the  ful  text  of  procurement  regulations 
m  Chapters  1  to  49,  consult  the  eleven  CFR  volumes  issued  as  of  July  1, 
1964  containir)g  ttx>se  chapters. 

'^4o  amendments  to  this  volume  were  promulgated  during  the  period  January 
I,  1999,  through  January  1,  2000.  The  CFR  volume  issued  as  of  January  1, 
1999  shoukj  be  retained. 

^Ho  amendments  to  this  vok«ne  were  promulgated  during  the  period  April 
1,  1999,  through  April  1,  2000.  The  CFR  vokjme  issued  as  of  April  1,  1999  shouM 
be  retained. 

«No  amendments  to  this  volunoe  were  prormigated  during  the  period  July 
1,  1999,  through  July  1,  2000.  The  CFR  volume  issued  as  of  July  1,  1999  shouM 
beretainad. 


Microfiche  Editions  Available... 


Federal  Register 

Tbe  Federal  Register  is  published  daily  in 
24x  microfiche  format  sind  mailed  to 
subscribers  the  following  day  via  first 
dass  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  aie 
ntailed  nrKXithly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  vohjnr>es 
and  revised  at  least  once  a  year  on  a 
quarterfy  t>asts,  is  put>lished  in  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
sut>scnbers  as  issued. 


Microfiche  Subscription  Prices: 

Federal  Register 

Orte  year:  $253.00 
Six  monttis:  $126.50 

Gxle  of  Federal  RegulatifHis: 

Current  year  (as  issued):  $290.00 


Superintendent  of  Documents  Subscription  Order  Form 


Onl#r  tVocsumQ  Cods: 

*5419 

I I  Yli>S,  enter  the  following  indicated  subscription  in  24x  microfiche  format: 

Federal  Register  (MFFR)  D  One  year  at  $253  each 

n  Six  months  at  $126.50 
Code  of  Federal  Regulations  (CFRM7)      D  One  year  at  $290  each 


Charge  your  otdtr. 

tt's  Eaayl 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  cvder  is  $ . 

International  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  prim) 


Additional  address/attention  line 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account 


LJ  VISA       [U  MasterCard  Account 


-D 


Street  address 


City,  State,  ZIP  code 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Daytime  phone  including  area  code 


Authorizing  signature 


«oo 


Purchase  order  number  (optional) 

YES     NO 

May  we  make  ywir  tmue/mUrtx  awiftililf  to  other  maJtrs?     |     |  |     | 


Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


/f  fev' 


Public  Papers 
of  the 
Presidents 
oftlie 
United  States 

vniliam  J.  Clinton 

1993 

(Book  I) $61.00 

1993 

(Book  n) $51.00 

1994 

(Book  I) $56.00 

1994 

(Book  n) $52.00 

1995 

(Book  I) ;.  .$60.00 

1995 

(Book  n) .$65.00 

1996 

(Book  I) $66.00 

1996 

(Book  n) $72.00 

1997 

(Book  I) $69.00 

1997 

(Book  n) 478.00 

1998 

(Book  I) $74.00 

1998 

(Book  U) $75.00 

1999 

(Book  I) $71.00 
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FREE 
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Documents'  homepage  at 
http://www.  access,  gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
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To  dial  directly,  use  com- 
munications software  and 
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rhis  section  of  the  FEDERAL  REGISTER 
M>ntalns  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

Tfie  Code  of  Federal  Regulations  is  sold  by 
ttie  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-CE-71-AD;  Amendment 
39-12099;  AD  2001-02-13] 

RIN  2120-AA64 

Airworttiiness  Directives;  The  Cessna 
Aircraft  Company  Model  525 
(CItationJet  1)  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  The  Cessna  Aircraft 
Company  (Cessna)  Model  525 
(Citationjet  1)  airplanes.  This  AD 
requires  you  to  replace  certain  direct 
current  (DC)  power  battery  svntches. 
This  AD  is  the  result  of  reports  of  the 
potential  for  a  certain  8-pole  battery 
svntch  to  fail  dtiring  flight.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  this  battery  switch  from  failing 
while  the  airplane  is  in-flight,  which  is 
a  latent  feilure.  This  could  result  in  the 
pilot's  inability  to  select  "EMER"  power 
or  the  inability  to  disconnect  an 
overheated  main  ship's  battery.  On  a 
battery  overheat  indication,  the 
Airplane  Flight  Manual  (AFM)  instructs 
the  pilot  to  disconnect  the  battery  and, 
if  the  problem  cannot  be  fixed,  the  pilot 
should  immediately  land  the  airplane. 
The  main  ship's  battery  that  remains 
powered  in  an  overheated  condition 
may  become  hot  enough  to  damage 
adjacent  components  and  structure  and 
may  interfere  with  continued  flight  and 
a  safe  landing. 

DATES:  This  AD  becomes  effective  on 
'ebruary  28,  2001. 

The  Director  of  the  Federal  Register 
ipproved  the  incorporation  by  reference 


of  certain  publications  listed  in  the 
regulation  as  of  February  28,  2001. 

The  Federal  Aviation  Administration 
(FAA)  must  receive  any  comments  on 
this  rule  on  or  before  March  21,  2001. 
ADDRESSES:  Submit  comments  in 
triplicate  to  FAA,  Central  Region,  Office 
of  the  Regional  Counsel,  Attention: 
Rules  Docket  No.  2000-CE-71-AD,  901 
Locust,  Room  506,  Kansas  City, 
Missouri  64106. 

You  may  get  the  service  information 
referenced  in  this  AD  from  Cessna 
Aircraft  Company,  Product  Support, 
P.O.  Box  7706,  Wichita.  Kansas  67277; 
telephone:  (316)  517-6000;  facsimile: 
(316)  517-8500.  You  may  examine  this 
information  at  FAA.  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2000-CE- 
71-AD,  901  Locust,  Room  506,  Kansas 
City,  Missovui  64106;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Clyde  Erwin,  Aerospace  Engineer,  FAA, 
Wichita  Aircraft  Certification  Office, 
1801  Airport  Road,  Room  100,  Wichita, 
Kansas  67209,  telephone:  (316)  946- 
4149;  facsimile:  (316)  946-4407. 
SUPPLEMENTARY  INFORMATION: 

Discussion 

What  events  have  caused  this  AD? 
The  FAA  has  received  reports  of  a 
potential  problem  with  8-pole  direct 
current  (l5C)  battery  switches  that  were 
installed  on  Cessna  Model  525 
(Citationjet  1)  airplanes.  Eaton  (located 
in  Sarosota,  Florida)  is  the  original 
equipment  manufacturer  (OEM)  of  the 
affected  switch  (Eaton  part  number  A3- 
205-01/P). 

Analysis  of  the  problem  shows  that 
the  svtatch  could  fail  to  make  contact  or 
may  make  intermittent  contact.  Certain 
manufacturing  lots  were  assembled 
using  components  that  were  out-of- 
tolerance.  The  application  of  the  switch 
from  this  lot,  as  used  in  the  Cessna 
Model  525  (Citationjet  1)  airplanes, 
could  result  in  any  or  all  of  the 
following  ^lure  conditions: 
— The  pilot  could  lose  power  to  the 

"AVN  EMER"  bus; 
— The  pilot  could  become  imable  to 
disconnect  an  overheated  ship's 
NIC  AD  battery.  On  a  battery  overheat 
indication,  the  AFM  instructs  the 
pilot  to  disconnect  the  battery  and,  if 
the  problem  cannot  be  fixed,  the  pilot 
should  inunediately  land  the  airplane. 


The  main  ship's  battery  that  remains 
powered  in  an  overheated  condition 
may  become  hot  enough  to  damage 
adjacent  components  and  structure 
and  may  interfere  with  continued 
ffight  and  a  safe  landing.  The  FAA 
classifies  this  condition  as 
catastrophic;  and 
— The  pilot  could  lose  power  to  the 
"EMER"  bus. 

There  is  no  anniuiciation  feature  for 
these  failures  and  they  are  only 
detectable  in  flight  while  the  pilot 
requires  the  use  of  the  applicable 
function. 

What  are  the  consequences  if  the 
condition  is  not  corrected?  This  latent 
failiu-e  could  result  in  the  battery  switch 
failing  while  the  airplane  is  in-flight. 
This  could  result  in  the  pilot's  inability 
to  select  "EMER"  power  or  the  inability 
to  disconnect  an  overheated  main  ship's 
battery. 

Is  there  service  information  that 
applies  to  this  subject?  Cessna  has 
issued  Service  Bulletin  No.  SB525-24- 
20,  dated  November  16,  2000.  This 
service  bulletin  includes  procedures  for 
replacing  both  the  DC  power  battery 
switch  (Eaton  part  number  A3-205-01/ 
P)  and  the  windshield  anti-ice  bleed  air 
control  switch  (Eaton  part  number  A3- 
204-01). 

The  FAA's  Determination  and  an 
Explanation  of  the  Provisions  ofThis 
AD 

What  has  FAA  decided?  The  FAA  has 
reviewed  all  available  information, 
including  the  service  information 
referenced  above;  and  determined  that: 

— ^The  unsafe  condition  referenced  in 
this  document  exists  or  could  develop 
on  other  Cessna  Model  525 
(Citationjet  1)  airplanes  of  the  same 
type  design; 

— The  DC  power  battery  switch 
replacement  specified  in  the 
previously-referenced  service 
information  (as  specified  in  this  AD) 
should  be  accomplished  on  the 
afiected  airplanes;  and 

— AD  action  should  be  taken  in  order  to 
correct  this  unsafe  condition. 

What  does  this  AD  require?  This  AD 
requires  you  to  replace  the  DC  power 
battery  switch  (Eaton  part  number  A3— 
205-01/P  with  a  manufactiuer's  date 
code  of  9926  through  0039). 
Accomplishment  of  this  action  is 
required  in  accordance  with  Cessna 
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Service  Bulletin  No.  SB525-24-20, 
dated  November  16,  2000. 

Are  there  differences  between  this  AD 
and  the  service  information?  Cessna 
Service  Bulletin  No.  SB525-24-20, 
dated  November  16,  2000,  includes 
procedures  for  replacing  both  the  DC 
power  battery  switch  (Eaton  part 
niunber  A3-205-01/P)  and  the 
windshield  anti-ice  bleed  air  control 
switch  (Eaton  part  number  A3-204-01). 

Failure  of  the  DC  power  battery 
switch  is  latent;  the  switch  can  only  be 
tested  during  a  phase  check  or  other 
maintenance  event;  and  the  failure  is  a 
safety  of  flight  issue.  The  anti-ice  bleed 
air  control  switches  are  ciurently 
checked  during  preflight  and  the  AFM 
contains  normal  emergency  procedures 
should  a  failure  occur  in  flight.  For 
these  reasons,  we  are  only  requiring 
replacement  of  the  DC  power  battery 
switch  in  this  AD. 

Will  I  have  the  opportunity  to 
comment  prior  to  the  issuance  of  the 
rule?  Because  the  unsafe  condition 
described  in  this  document  could  result 
in  the  pilot  not  having  power  to  critical 
flight  components,  FAA  finds  that 
notice  and  opportunity  for  public  prior 
conunent  are  impracticable.  Therefore, 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

Conunents  Invited 

How  do  I  comment  on  this  AD? 
Although  this  action  is  in  the  form  of  a 
final  rule  and  was  not  preceded  by 
notice  and  opportunity  for  public 
comment,  we  invite  your  comments  on 
the  rule.  You  may  submit  whatever 
written  data,  views,  or  arguments  you 
choose.  You  need  to  include  the  rule's 
docket  number  and  submit  your 
comments  in  triplicate  to  the  address 
specified  imder  the  caption  ADDRESSES. 
We  will  consider  all  comments  received 
on  or  before  the  closing  date  specified 
above.  We  may  amend  this  rule  in  light 
of  comments  received.  Factual 
information  that  supports  your  ideas 
and  suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether  we 
need  to  take  additional  rulemaking 
action. 

Are  there  any  specific  portions  of  the 
AD  I  should  pay  attention  to?  The  FAA 
specifically  invites  comments  on  the 
overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 


the  rule  that  might  suggest  a  need  to 
modify  the  nUe.  You  may  examine  all 
comments  we  receive  before  and  after 
the  closing  date  of  the  rule  in  the  Rules 
Docket.  We  will  file  a  report  in  the 
Rules  Docket  that  summarizes  each  FAA 
contact  with  the  public  that  concerns 
the  substantive  parts  of  this  AD. 

We  are  reviewing  the  writing  style  we 
currently  use  in  regulatory  documents, 
in  response  to  the  Presidential 
memorandiun  of  June  1, 1998.  That 
memorandum  requires  federal  agencies 
to  communicate  more  clearly  with  the 
public.  We  are  interested  in  your 
comments  on  whether  the  style  of  this 
document  is  clear,  and  any  other 
suggestions  you  might  have  to  improve 
the  clarity  of  FAA  communications  that 
affect  you.  You  can  get  more 
information  about  the  Presidential 
memorandum  and  the  plain  language 
initiative  at  http:// 
www.plainlanguage.gov. 

How  can  I  be  sure  FAA  receives  my 
comment?  If  you  want  us  to 
acknowledge  the  receipt  of  your 
conunents,  you  must  include  a  self- 
addressed,  stamped  postcard.  On  the 
postcard,  write  "Comments  to  Docket 
No.  2000-CE-71-AD."  We  will  date 
stamp  and  mail  the  postcard  back  to 
you. 

Regulatory  Impact 

Does  this  AD  impact  various  entities? 
These  regulations  will  not  have  a 
-substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  FAA 
has  determined  that  this  final  rule  does 
not  have  federalism  implications  luider 
Executive  Order  13132. 

Does  this  AD  involve  a  significant  rule 
or  regulatory  action?  The  FAA  has 
determined  that  this  regulation  is  an 
emergency  regulation  that  must  be 
issued  immediately  to  correct  an  luisafe 
condition  in  aircraft,  and  is  not  a 
significant  regulatory  action  under 
Executive  Order  12866.  It  has  been 
determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26,  1979).  If  it 
is  determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 


regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it,  if  filed,  may  be 
obtained  fi'om  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by^  Reference, 
Safel^. 

Adoption  of  the  Amendment 

Accordingly,  imder  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
f39.13    [Amended] 

2.  FAA  amends  §  39.13  by  adding  a 
new  airworthiness  directive  (AD)  to 
read  as  follows: 

2001-02-13    The  Cessna  Aircraft  Company: 

Amendment  39-12099;  Docket  No. 
20OO-CE-71-AD. 

(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  applies  to  Model  525  (Citation)et  1) 
airplanes,  serial  numbers  525-0360  through 
525-0400,  that: 

(1)  incorporate  a  direct  current  (DC)  power 
battery  switch,  Eaton  part  niunber  A3-205- 
01/P;  and 

(2)  are  certificated  in  any  category. 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
above  airplanes  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  prevent  this  battery  switch  from  failing 
while  the  airplane  is  in-flight,  which  is  a 
latent  failure.  This  could  result  in  the  pilot's 
inability  to  select  "EMER"  power  or  the 
inability  to  disconnect  an  overheated  main 
ship's  battery.  On  a  battery  overheat 
indication,  the  Airplane  Flight  Manual 
(AFM)  instructs  the  pilot  to  disconnect  the 
battery  and,  if  the  problem  cannot  be  fixed, 
the  pilot  should  immediately  lemd  the 
airplane.  The  main  ship's  battery  that 
remains  powered  in  an  overheated  condition 
may  become  hot  enough  to  damage  adjacent 
components  and  structure  and  may  interfere 
with  continued  flight  and  a  safe  landing. 

(d)  What  must  I  do  to  address  this 
problem?  To  address  this  problem,  you  must 
accomplish  the  following  actions: 
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Action 


(|l)  Inspect  the  airplane  to  determine  whether  a 
DC  power  battery  switch,  Eaton  part  number 
A3-205-01/P  with  a  manufacturer's  date 
code  of  9926  through  0039,  is  installed. 


1^)  If,  by  inspecting  the  airplane,  you  can  posi- 
tively show  that  one  of  the  affected  DC 
power  battery  switches  is  not  installed,  tfien 
tf>e  replacement  requirement  of  this  AD  does 
not  apply.  Make  an  entry  into  the  aircraft 
records  tfiat  shows  compliance  with  this  por- 
tion of  the  AD,  in  accordance  with  section 
43.9  of  the  Federal  Aviation  Regulations  (14 
CFR  43.9). 

^)  If,  by  inspecting  ttie  airplane,  you  find  that 
one  of  ttie  affected  DC  power  battery  switch- 
es is  installed  or  you  cannot  positively  show 
that  one  of  the  affected  DC  power  battery 
switches  is  not  installed,  replace  with  a  new 
switch  of  the  same  part  number  ttiat  has  a 
manufacturer's  date  code  of  0040  or  later,  or 
FAA-approved  equivalent  part  number. 

Ql)  Do  not  install,  on  any  affected  airplane,  a 
DC  power  battery  swKch,  Eaton  part-number 
A3-205-01/P  with  a  manufacturer's  date 
code  of  9926  through  0039. 


Compliar>ce  time 


During  the  next  phase  check  that  occurs  30 
calendar  days  or  more  after  February  28, 
2001  (the  effective  date  of  this  AD)  or  within 
the  next  60  calendar  days  after  February 
28,  2001  (the  effective  date  of  this  AD), 
whk:hever  occurs  first. 

Prior  to  furtfier  flight  after  the  inspection  


Prior  to  furtfier  flight  after  the  inspection,  un- 
less already  accomplished. 


As  of  Febmary  28,  2001  (the  effective  date  of 
this  AD). 


Procedures 


Not  Applk:at)te. 


Not  Applk:able. 


In  accordance  with  Vt\e  Accomplishment  Irv 
structions  section  of  Cessna  Servk»  Bul- 
letin SB52&-24-20,  dated  November  16. 
2000. 


Not  Applicable. 


Note  1:  Cessna  Service  Bulletin  No. 
SB525-24-20,  dated  November  16.  2000, 
includes  procedures  for  replacing  both  the 
DC  power  battery  switch  (Eaton  part  number 
A3-205-01/P)  and  the  windshield  anti-ice 
bleed  air  control  switch  (Eaton  part  number 
A3-204-01).  Failure  of  the  DC  power  battery 
switch  is  latent,  the  switch  can  only  be  tested 
during  a  phase  check  or  other  maintenance 
event,  and  the  failure  is  a  safety  of  flight 
issue.  The  anti-ice  bleed  air  control  switches 
are  currently  checked  during  preflight  and 
the  AFM  contains  normal  emergency 
procedures  should  a  failure  occur  in  flight. 
For  this  reason,  we  are  only  requiring 
replacement  of  the  DC  power  battery  switch 
in  this  AD. 

(e)  Can  I  comply  with  this  AD  in  any  other 
way?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(2)  The  Manager,  Wichita  Aircraft 
Certification  Office  (ACO),  approves  your 
alternative.  Submit  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Wichita  ACO. 

Note  2:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  imsafe  condition 
addressed  by  this  AD;  and,  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 


(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Contact  Clyde  Erwin,  Aerospace 
Engineer,  FAA,  Wichita  Aircraft  Certification 
Office.  1801  Airport  Road,  Room  100, 
Wichita,  Kansas  67209,  telephone:  (316)  946- 
4149;  facsimile:  (316)  946-4407. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD. 

(h)  Are  any  service  bulletins  incorporated 
into  this  AD  by  reference?  Actions  required 
by  this  AD  must  be  done  in  accordance  with 
Cessna  Service  Bulletin  No.  SB525-24-20, 
dated  November  16,  2000.  The  Director  of  the 
Federal  Register  approved  this  incorporation 
by  reference  under  5  U.S.C.  552(a)  and  1  CFR 
part  51.  You  can  get  copies  fixjm  Cessna 
Aircraft  Company,  Product  Support,  P.O.  Box 
7706,  Wichita,  Kansas  67277.  You  can  look 
at  copies  at  FAA,  Central  Region,  Office  of 
the  Regional  Counsel.  901  Locust,  Room  506, 
Kansas  City,  Missouri,  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street. 
NW.,  suite  700.  Washington,  DC. 

(i)  When  does  this  amendment  become 
effective?  This  amendment  becomes  effective 
on  February  28,  2001. 

Issued  in  Kansas  City,  Missouri,  on  )anuary 
24,  2001. 
David  R.  Showers, 

Acting  Manager.  Small  Airplane  Directorate. 

Aircraft  Certification  Service. 

[FR  Doc.  01-2743  Filed  2-5-01:  8:45  am] 

BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NE-51-AO;  Amendment 
39-12103;  AD  2001-03-02] 

RIN2120-AA64 

Airworttiiness  Directives;  Pratt  & 
Whitney  Canada  Models  PW306A  and 
PW306B  Turtxrfan  Engines 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule,  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  Pratt  &  Whitney  Canada 
(PWC)  models  PW306A  and  PW306B 
txu-bofan  engines.  This  amendment 
requires  removing  compressor  rotor 
2nd,  3rd,  and  4th  stage  dnun  assemblies 
and  impellers  from  service  before 
exceeding  new,  lower  cyclic  life  limits. 
This  amendment  is  prompted  by  the 
results  of  test  analyses  that  indicate 
certain  compressor  rotor  2nd,  3rd,  and 
4th  stage  drum  assemblies  and  impellers 
do  not  have  full  published  life.  The 
actions  specified  in  this  AD  are 
intended  to  prevent  premature  cracking 
of  compressor  rotor  2nd,  3rd,  and  4th 
stage  drum  assemblies  and  impellers 
which  could  result  in  an  uncontained 
engine  failure  and  damage  to  the 
airplane. 
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DATES:  Efiective  February  21.  2001. 
Comments  for  inclusion  in  the  rules 
docket  must  be  received  on  or  before 
April  9.  2001. 

AOORESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2000-NE- 
51-AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  "9-«ne- 
adconunent^aa.gov".  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line.  This 
information  may  be  examined  at  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  12  New  England 
Executive  Park,  Biulington,  MA. 

FOR  FURTHER  mFORMATION  CONTACT: 
James  Rosa,  Aerospace  Engineer,  Engine 
Certification  Office,  FAA,  Engine  and 
Propeller  Directorate,  12  New  England 
Executive  Park,  Burlington,  MA  01803- 
5299;  telephone:  781  238-7152;  fax:  781 
238-7199. 

SUPPLEMENTARY  INFORMATION:  Transport 
Canada  (TC),  which  is  the  airworthiness 
authority  for  Canada,  recently  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  PWC  models  PW306A  and 
PW306B  turbofan  engines.  PWC 
conducted  testing  and  found  indications 
of  crack  initiations  that  occurred  earlier 
than  expected.  As  a  result  of  this  testing, 
the  manufacturer  advises  that  there  is  a 
possibility  of  prematiue  failure  of 
compressor  rotor  2nd,  3rd,  and  4th  stage 
drum  assemblies  part  niunbers  (P/N's) 
30B4149-01,  30B4539-01,  and 
30B4725-01,  and  impellers  P/N's 
30B4183-O1,  30B4494-01,  and 
30B4564-01.  TC  has  issued 
Airworthiness  Directive  No.  CF-2000- 
27,  dated  August  29,  2000,  in  order  to 
ensure  the  continued  airworthiness  of 
these  engines  in  Canada. 

Bilateral  Airworthiness  Agreement 

This  engine  model  is  manufactured  in 
Canada  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  Section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
TC  has  kept  the  FAA  informed  of  the 
situation  described  above.  The  FAA  has 
examined  the  findings  of  the 
manufacturer,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 


Required  Actions 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
tjrpe  design  that  are  used  on  airplanes 
registered  in  the  United  States,  this  AD 
is  being  issued  to  prevent  premature 
cracking  of  compressor  rotor  2nd,  3rd, 
and  4th  stage  drums  and  impellers.  This 
AD  requires  a  decrease  in  the  current 
life  limit  of  compressor  rotor  2nd,  3rd, 
and  4th  stage  drum  assemblies  and 
impellers  from  6,000  to  3,000  cycles, 
and  replacement  of  the  drums  and 
impellers  with  serviceable  parts.  The 
new  life  limits  are  based  on  the 
manufacturer's  test  results  that  indicate 
that  compressor  rotor  2nd,  3rd,  and  4th 
stage  drum  assemblies  and  impellers  do 
not  have  full  published  lives. 

Immediate  Adoption 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regvdation,  it  is  found  that  notice  and 
opportunity  for  prior  public  conunent 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  conunent,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
to  the  address  specified  under  the 
caption  ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  in  light  of  the 
comments  received.  Information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Conunents  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  nile.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  conunents, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 


submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NE-51-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  conunenter. 

Regulatory  Impact 

This  action  does  not  have  federalism 
implications,  as  defined  in  Executive 
Order  13132,  because  it  would  not  have 
a  substantial  direct  effect  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  responsibilities 
among  the  various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  proposal. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  imder  Executive  Order  12866. 

It  has  been  determined  further  that 
this  action  involves  an  emergency 
regulation  under  DOT  Regulatory 
Policies  and  Procedmes  (44  FR  11034, 
February  26, 1979).  If  it  is  determined 
that  this  emergency  regulation 
otherwise  would  be  significant  imder 
DOT  Regulatory  Policies  and 
Procedures,  a  final  regulatory  evaluation 
will  be  prepared  and  placed  in  the  Rules 
Docket.  A  copy  of  it,  iiP  filed,  may  be 
obtained  from  the  Rules  Docket  at  the 
location  provided  \mder  the  caption 
ADDRESSES. 

List  of  Sub|ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2001-03-02    Pratt  &  Whitney  Canada: 

Amendment  39-12103.  Docket  No. 
200O-NE-51-AD. 
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Applicability 

Pratt  &  Whitney  Canada  (PWC)  models 
PW306A  and  PW306B  turbofan  engines  with 
compressor  rotor  2nd,  3rd,  and  4th  stage 
drum  assembly  part  numbers  (P/N's) 
30B4149-01.  30B4539-01,  and  30B4725-01, 
and  impellers  P/N's  30B4183-01,  30B4494- 
01 ,  and  30B4564-01  installed.  These  engines 
are  installed  on  but  not  limited  to  Domier 
Luftfahrt  GmbH  328-300  )et.  and  Israel 
Aircraft  Industries,  LTD.  Galaxy  airplanes. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 


requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (d) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance 

Compliance  with  this  AD  is  required  as 
indicated,  unless  already  done. 

Table  1.— New  Life  Limits 


To  prevent  premature  cracking  of 
compressor  rotor  2nd,  3rd,  and  4th  stage 
drum  assemblies  and  impellers  which  could 
result  in  an  uncontained  engine  failure  and 
damage  to  the  airplane,  accomplish  the 
following: 

Compressor  Rotor  2nd,  3rd,  and  4th  Stage 
Drum  Assembly,  and  Impeller  New  Lifie 
Limit 

(a)  Remove  compressor  rotor  2nd,  3rd,  and 
4th  stage  drum  assembly  P/N's  30B4149-01, 
30B4539-O1.  or  30B4725-01,  and  impeller  P/ 
N's  30B4183-01,  30B4494-01,  or  30B4564- 
01  before  exceeding  their  new  life  limits  in 
Table  1,  and  replace  with  serviceable  parts. 


Engine  model 


Part  name 


Part  numbers 

Flight 
count 
factor 

Life  limit 
cydes 

30B41 49-01 

0.9 

3.000 

30B4539-01 

0.9 

3,000 

30B4725-01 

0.9 

3.000 

30B41 83-01 

0.9 

3.000 

30B4494-01 

0.9 

3.000 

30B4564-01 

0.9 

3,000 

30B4149-01 

1.0 

3.000 

30B4539-01 

1.0 

3,000 

30B4725-01 

1.0 

3,000 

30B4183-01 

1.0 

3.000 

30B4494-01 

1.0 

3.000 

30B4564-01 

1.0 

3,000 

PW306A 


Compressor  Rotor  2nd,  3rd,  and  4tti  Stage  Drum 
Asisembly. 


Impeller 


PW306B 


Compressor  Rotor  2nd,  3rd,  and  4th  Stage  Drum 
Assembly. 


Impeller 


Use  of  Flight  Count  Factor 

(b)  For  PW306A  engines  only,  multiply 
number  of  flights  (takeoffs  and  landings)  by 
0.9  to  determine  cycles. 

Examples: 
3,333  (flights)  X  0.9  (flight  count  factor)  = 

3,000  cycles. 
2,850  (flights)  X  0.9  (flight  count  factor)  = 

2,565  cycles. 

(c)  Except  as  provided  for  in  paragraph  (d) 
>f  this  AD,  do  not  install  any  part  identified 
»y  P/N  in  paragraph  (a)  of  this  AD,  that 

exceed  the  new  life  limit. 

Alternative  Method  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office  (ECO).  Operators  shall 
submit  their  request  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
.  if  any,  may  be  obtained  from  the  ECO. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 


Effective  Date  ofThis  AD 

(f)  This  amendment  becomes  effective  on 
February  21,  2001. 

Issued  in  Burlington,  MA,  on  January  30, 
2001. 

David  A.  Downey, 

Acting  Manager,  Engine  and  Propeller  >^ 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  01-3060  Filed  2-5r01:  8:45  am) 

BILUNG  CODE  4910-19-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-SW-02-AD;  Amendment 
39-12100;  AD  2001-01-52] 

RIN  2120-AA64 

Airworthiness  Directives;  Bell 
Helicopter  Textron  Canada  Model  407 
Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
2001-01-52,  which  was  sent  previously 


to  all  known  U.S.  owners  and  operators 
of  Bell  Helicopter  Textron  Canada 
(BHTC)  Model  407  helicopters  by 
individual  letters.  This  AD  requires, 
before  further  flight,  reducing  the 
maximum  approved  never  exceed 
velocity  (Vne);  inserting  a  copy  of  this 
AD  into  the  Rotorcraft  Flight  Manual 
(RFM);  installing  a  temporary  placard 
on  the  flight  instrument  panel  to 
indicate  the  reduced  Vne  limit;  and 
installing  a  new  redline  Vne  limit  on  all 
airspeed  indicators.  This  amendment  is 
prompted  by  an  accident  resulting  from 
a  suspected  tail  rotor  strike  to  the 
tailboom.  The  actions  specified  by  this 
AD  are  intended  to  prevent  tail  rotor 
blades  from  striking  the  tailboom, 
separation  of  the  aft  section  of  the 
tailboom  with  the  tail  rotor  gearbox  and 
vertical  fin,  and  subsequent  loss  of 
control  of  the  helicopter. 
DATES:  Effective  February  21,  2001,  to 
all  persons  except  those  persons  to 
whom  it  was  made  immediately 
effective  by  Emergency  AD  2001-01-52, 
issued  on  January  10,  2001,  which 
contained  the  requirements  of  this 
amendment. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
April  9,  2001. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
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Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  2001-SW- 
02-AD,  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth,  Texas  76137.  You  may 
also  send  comments  electronically  to 
the  Rules  Docket  at  the  following 
address:  9-asw-adcomments@faa.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  Miles,  Aviation  Safety  Engineer, 
FAA,  Rotorcraft  Directorate,  Regidations 
Group,  Fort  Worth,  Texas  76193-0111, 
telephone  (817)  222-5122,  fax  (817) 
222-5961. 

SUPPLEMENTARY  INFORMATION:  On 
September  25,  1998,  the  FAA  issued 
Priority  Letter  AD  98-20-41,  Docket  No. 
98-SW-53-AD,  for  BHTC  Model  407 
helicopters,  which  restricted  the 
airspeed  to  25  knots  indicated  airspeed 
(KIAS)  less  than  the  Vne  airspeeds 
indicated  on  the  airspeed  limitation 
placard.  The  priority  letter  also  required 
installing  an  airspeed  limitation 
placard;  marking  a  redline  at  a  Vne  of 
115  KIAS;  applying  a  red  arc  from  115 
to  140  KIAS  on  all  airspeed  indicators; 
and  revising  the  Limitations  section  of 
the  RFM  that  requires  pilots  to  maintain 
yaw  trim  within  one  ball  width  of  the 
centered  position  of  the  turn  and  bank 
(slip)  indicator.  That  action  was 
prompted  by  two  accidents  involving 
in-flight  tail  rotor  blade  strikes  against 
the  tailboom  on  BHTC  Model  407 
helicopters.  Persons  aboard  both 
helicopters  reported  hearing  a  loud 
"bang"  immediately  before  losing 
directional  control  of  the  helicopter. 
Subsequent  inspection  of  the 
helicopters  revealed  that  the  aft  section 
of  the  tailboom,  including  the  tail  rotor, 
the  tail  rotor  gearbox,  and  the  vertical 
fin,  had  separated  from  the  helicopters 
in-flight.  In  both  cases,  inspection  of  the 
retrieved  tailbooms  confirmed  that  the 
tailbooms  had  been  struck  at  least  three 
times  by  the  rotating  tail  rotor  blades. 
The  specific  cause  of  these  two  in-flight 
tail  rotor  blade  strikes  against  the 
tailboom  has  not  been  determined; 
however,  flight  test  data  indicated  that 
tail  rotor  blade  strikes  were  more  likely 
to  occur  at  higher  airspeeds  and 
altitudes.  The  data  indicated  that  the 
cause  of  the  tail  rotor  strikes  may  be 
excessive  tail  rotor  blade  flapping.  Tail 
rotor  blade  flapping  may  be  aggravated 
by  left  pedal  input.  Excessive  tail  rotor 
flapping,  if  not  corrected,  could  result  in 
the  tail  rotor  blades  striking  the 
tailboom,  separation  of  the  aft  section  of 
the  tailboom  with  the  tail  rotor  gearbox 
and  vertical  fin,  and  subsequent  loss  of 
control  of  the  helicopter.  Transport 
Canada,  which  is  the  airworthiness 
authority  for  Canada,  issued  AD  CF-98- 
36,  dated  September  25, 1998,  to  require 


that  the  airspeed  be  reduced  to 
minimize  the  risk  of  a  tailboom  strike 
during  flight. 

After  issuing  Priority  Letter  AD  98- 
20-41,  BHTC  issued  Technical  Bulletin 
No.  407-98-13,  dated  December  12, 
1998  (TB),  which  recommended  a 
reduction  in  Vne  of  only  15  KIAS  with 
the  installation  of  a  left  pedal  stop  to 
limit  maximum  tail  rotor  blade  pitch. 
Transport  Canada  notified  the  FAA  that 
an  unsafe  condition  may  continue  to 
exist  on  BHTC  Model  407  helicopters. 
Transport  Canada  advised  that  installing 
the  tail  rotor  pitch-limiting  left-pedal 
stop  in  accordance  with  the  TB  and 
further  reducing  the  Vne  were  required 
to  minimize  the  risk  of  a  tailboom  strike 
diuing  flight.  Transport  Canada 
classified  the  TB  as  mandatory,  and 
issued  AD  CF-98-36R3,  dated  March  5, 
1999,  to  ensure  the  continued 
airworthiness  of  these  helicopters  in 
Canada.  That  action  was  prompted  by  a 
third  accident  involving  an  in-flight  tail 
rotor  blade  strike  against  the  tailboom 
on  BHTC  Model  407  helicopters.  The 
pilot  in  that  accident  reported  that  the 
helicopter  was  in  straight  and  level 
cruise  flight  at  110  KIAS  in  non- 
turbulent  conditions  when  the 
helicopter  experienced  an 
uncommanded  left  pedal  hardover.  The 
pilot  reported  that  this  uncommanded 
full  left  pedal  movement  was  followed 
by  a  loud  "bang"  and  then  a  loss  of 
directional  control  of  the  helicopter. 
Subsequent  inspection  of  the  helicopter 
revealed  that  the  aft  section  of  the 
tailboom,  including  the  tail  rotor,  the 
tail  rotor  gearbox,  and  the  vertical  fin, 
had  separated  bom  the  helicopter  in- 
flight. The  helicopter  did  not  have  the 
tail  rotor  pitch-limiting  left-pedal  stop 
installed. 

As  a  result  of  BHTC  issuing  the  TB 
and  because  of  the  additional  accident, 
the  FAA  issued  Priority  Letter  AD  99- 
06-15,  Docket  No.  99-SW-16-AD,  on 
March  9, 1999,  that  superseded  Priority 
Letter  AD  98-20-41.  AD  99-06-15  was 
published  in  the  Federal  Register  as 
Amendment  39-11111  (64  FR  16801. 
April  7, 1999).  AD  99-06-15  required, 
before  further  flight,  installing  a  tail 
rotor  pitch-limiting  left-pedal  stop  and 
adjusting  the  rigging  of  the  directional 
controls;  installing  a  new  airspeed 
limitation  placard;  marking  a  new  Vne 
limit  of  100  KIAS  on  all  airspeed 
indicators;  and  revising  the  RFM  to 
reduce  the  airspeed  limitation  further 
and  to  maintain  the  previously  revised 
yaw-operational  limitations.  The  AD 
was  intended  to  prevent  the  tail  rotor 
blades  from  striking  the  tailboom,  which 
could  result  in  separation  of  the  aft 
section  of  the  tailboom  with  the  tail 
rotor  gearbox  and  vertical  fin,  and 


subsequent  loss  of  control  of  the 
helicopter. 

After  the  FAA  issued  AD  99-06-15, 
the  manufacturer  made  a  design  change 
to  the  tail  rotor  system  to  eliminate  tail 
rotor  strikes  to  the  tailboom  and  also 
made  design  changes  to  the  pedal  stop. 
Subsequently,  the  FAA  issued 
superseding  AD  2000-14-16,  Docket 
No.  2000-SW-lO-AD  (65  FR  45703, 
July  25,  2000)  which  requires,  before 
further  flight  after  January  31,  2001, 
installing  a  redesigned  tail  rotor  system 
and  modifying  the  vertical  fin  and 
horizontal  stabilizer  to  allow  restoring 
the  Vne  to  140  KIAS. 

Since  the  issuance  of  that  AD,  there 
has  been  an  accident  in  which  a 
helicopter  flying  at  approximately  140 
KIAS  was  destroyed  on  water  impact 
following  an  in-flight  occurrence.  One 
of  the  suspected  contributing  factors  is 
an  in-flight  tail  rotor  strike  to  the 
tailboom.  As  a  precautionary  measure, 
pending  further  investigation  into  the 
accident  and  before  the  suspected  in- 
flight tail  rotor  strike  can  be  confirmed 
or  eliminated.  Transport  Canada  issued 
AD  No.  CF-2001-01,  dated  January  8, 
2001,  to  reduce  Vne  speed.  The  FAA 
agrees  with  this  precautionary  measure. 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
BHTC  Model  407  helicopters  of  the 
same  type  design,  the  FAA  issued 
Emergency  AD  2001-01-52  to  prevent 
tail  rotor  blades  from  striking  the 
tailboom,  separation  of  the  aft  section  of 
the  tailboom  with  the  tail  rotor  gearbox 
and  vertical  fin,  and  subsequent  lossx)f 
control  of  the  helicopter.  The  AD 
requires  the  following  before  further 
flight: 

•  Reducing  the  maximiun  approved 
Vne  to  100  KIAS  if  an  airspeed  actuated 
pedal  stop  is  not  installed  or  to  110 
KIAS  if  an  airspeed  actuated  pedal  stop 
is  installed; 

•  Inserting  a  copy  of  this  AD  into  the 
RFM; 

•  Installing  a  temporary  placard  on 
the  flight  instnunent  panel  to  indicate 
the  reduced  Vne  limit;  and 

•  Installing  a  new  redline  Vne  limit  at 
either  100  or  110  KIAS,  as  applicable, 
on  all  airspeed  indicators. 

The  short  compliance  time  involved 
is  required  because  the  previously 
described  critical  imsafe  condition  can 
adversely  affect  the  structural  integrity 
of  the  helicopter.  Therefore,  the  actions 
previously  listed  are  required  before 
further  flight,  and  this  AD  must  be 
issued  immediately. 

Since  it  was  foimd  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
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;ood  cause  existed  to  make  the  AD 
sffective  inmiediately  by  individual 
letters  issued  on  January  10,  2001,  to  all 
known  U.S.  owners  and  operators  of 
BHTC  Model  407  helicopters.  These 
conditions  still  exist,  and  the  AD  is 
hereby  published  in  the  Federal 
Register  as  an  amendment  to  section 
39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  to  make  it 
effective  to  all  persons.  However,  there 
was  an  error  in  paragraphs  (a)  and  (b)  of 
the  emergency  AD.  The  word 
"minimum"  was  inadvertently  used 
when  the  intent  was  to  use  the  word 
"maximum."  The  correction  is  made  in 
this  AD;  the  FAA  has  determined  that 
this  change  will  neither  increase  the 
economic  burden  on  an  operator  nor 
increase  the  scope  of  the  AD. 
The  FAA  estimates  that  200 
helicopters  of  U.S.  registry  will  be 
affected  by  this  AD.  It  will  take 
approximately  3  work  hoiirs  per 
helicopter  to  manufactvue  and  install 
each  airspeed  limitation  placard.  The 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$10  per  helicopter.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$38,000  to  install  an  airspeed  limitation 
placard  on  all  helicopters  in  the  U.S. 
fleet. 

Comments  Invited 

Although  this  action  is  in  the  form  of 


II 


final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportimity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
argiunents  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
imder  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  woidd  be 
needed. 

Conunents  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  that  summarizes  each 
PAA-public  contact  concerned  with  the 


substance  of  this  AD  will  be  filed  in  the 
Rules  Docket. 

Conunenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
conunents  submitted  in  response  to  this 
rule  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  2001-SW- 
02-AD."  The  postcaid  will  be  date 
stamped  and  returned  to  the 
commenter. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Govenunent  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  imder 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regiUation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  imsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  imder  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  ff  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  EXDT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  fitim  the 
Rules  Docket  at  the  FAA.  Office  of  the 
Regional  Counsel,  Southwest  Region, 
2601  Meacham  Blvd.,  Room  663,  Fort 
Worth,  Texas  76137. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regidations  (14  CFR 
part  39)  as  follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority.  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 


2001-01-52    Bell  Helicopter  Textron 

Canada:  Amendment  39-12100.  E)ocket 
No.  2001-SW-02-AD. 
Applicability:  Model  407  helicopters, 

certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  before  further  flight, 
unless  accomplished  previously. 

To  prevent  the  tail  rotor  blades  from 
striking  the  tailboom,  separation  of  the  aft 
section  of  the  tailboom  with  the  tail  rotor 
gearbox  and  vertical  fin,  and  subsequent  loss 
of  control  of  the  helicopter,  accompUsh  the 
following: 

(a)  For  helicopters  that  do  not  have  an 
airspeed  actuated  pedal  stop  installed, 
reduce  the  maximum  approved  placarded 
never  exceed  velocity  (Vne)  to  100  knots 
Indicated  airspeed  (KIAS)  except  in 
autorotation  where  it  remains  100  KIAS 
maximum  or  where  the  basic  flight  m^inmil 
or  operation  installation  limitations  indicate 
less  than  these  values. 

(b)  For  helicopters  that  have  an  airspeed 
actuated  pedal  stop  installed,  reduce  the 
maximum  approved  placarded  Vne  to  110 
KIAS  except  in  autorotation  where  it  remains 
100  KIAS  maximum  or  where  the  basic  Qight 
manual  or  operation  installation  limitations 
indicate  less  than  these  values. 

(c)  Insert  a  copy  of  this  AD  into  the 
Rotorcraft  FUght  Manual  (BHT-407-FM-1)  at 
the  front  of  the  Flight  Limitations  Section. 

(d)  Install  a  temporary  locally 
manufactured  placard  on  the  flight 
instrument  panel  over  the  existing  Vne 
placard  to  indicate  the  new  Vne  limit 
specified  in  paragraph  (a)  or  (b)  of  this  AD. 

(e)  Install  a  new  redline  Vne  limit  at  either 
100  or  110  KIAS  on  all  airspeed  indicators, 
corresponding  to  the  new  limit  specified  in 
the  appropriate  paragraph  of  this  AD. 
Obscure  or  remove  all  previous  redline 
limits.  If  the  new  redline  is  installed  on  the 
instrument  glass,  also  install  a  slippage  mark 
on  the  glass  and  on  the  instrument  case. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Regulations 
Group,  Rotorcraft  Directorate.  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Regulations  Group. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  fit)m  the  Regulations  Group. 


9034 


Federal  Register /Vol.  66,  No.  25 /Tuesday,  February  6,  2001 /Rules  and  Regulations 


(g)  Special  flight  permits  may  be  issued  in 
accordance  with  14  CFR  21.197  and  21.199 
to  ofterate  the  helicopter  to  a  location  where 
the  requirements  of  this  AD  can  be 
accomplished  provided  that  the  Vne  limits 
specified  in  this  AD  are  not  exceeded. 

(h)  This  amendment  becomes  effective  on 
February  21,  2001,  to  all  persons  except  those 
persons  to  whom  it^was  made  immediately 
effective  by  Emergency  AD  2001-01-52, 
issued  January  10,  2001,  which  contained  the 
requirements  of  this  amendment. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Transport  Canada  (Canada)  AD  No.  CF- 
2001-01,  dated  January  8,  2001. 

Issued  in  Fort  Worth,  Texas,  on  January  30, 
2001. 
EricBries, 

Acting  Manager,  Botorcraft  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  01-3103  Filed  2-5-01;  8:45  am] 

BNJJNQ  COOC  4910-13-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parti 

[rD8913] 

RtN1545-AW71 

Guidance  Under  Section  355<d); 
Recognition  of  Gain  on  Certain 
Distribution  of  Stocli  or  Securities; 
Corrections 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACnON:  Corrections  to  final  regulations. 

SUMMARY:  This  document  contains 
corrections  to  final  regulations  that  were 
published  in  the  Federal  Register  on 
Wednesday,  December  20,  2000  (65  FR 
79719),  providing  guidance  relating  to 
section  355(d),  and  recognition  of  gain 
on  certain  distributions  of  stock  and 
securities. 

DATES:  This  correction  is  effective 
E>ecember  20,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  N.  Kaibni  (202)  622-7550  (not 
a  toll-free  number). 

SUPPLfMENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  the 
subject  of  these  corrections  are  under 
section  355  of  the  Internal  Revenue 
Code. 

Need  for  Cerrectieii 

As  published,  final  regulations  (TD 
8913)  contains  errors  that  may  prove  to 
be  misleading  and  are  in  need  of 
clarification. 


Correction  of  Publication 

Accordingly,  the  publication  of  the 
final  regulations  (TD  8913),  which  were 
the  subject  of  FR  Doc.  00-32041,  is 
corrected  as  follows: 

1.  On  page  79721,  coliunn  2.  in  the 
preamble  under  the  heading 
"Transferred  With  Respect  to  an  Active 
Trade  or  Business.",  line  11  from  the 
bottom  of  the  paragraph,  the  language 

§  1.355-6(d)(3){iv)(4)(E),  the  final"  is 
corrected  to  read  "§  1.355-6(d)(3)(iv)(E), 
the  final". 

2.  On  page  79722,  coliunn  1,  in  the 
preamble,  under  the  heading  "Options", 
the  second  paragraph,  line  5,  the 
language  "rights,  and  national  principal 
contracts."  is  corrected  to  read  "rights, 
and  notional  principal  contracts.". 

S1.355-«    [CorractMJ] 

3.  On  page  79733,  column  3,  §  1.355- 
6(e)(3)(i),  line  19,  the  language  "only  to 
exchanges  that  are  not  treated"  is 
corrected  to  read  "only  to  exchanges 
that  are  not". 

Cynthia  E.  Grigsby, 

Chief,  Regulations  Unit,  Office  of  Special 

Counsel  (Modernization  &■  Strategic 

Planning). 

[FR  Doc.  01-2984  Filed  2-5-01;  8:45  am] 

BajJNGCOOE  4S3(Mn-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  60 

[Fm.-e942-6] 

RIN2060-AG22 

Amendments  to  Stattdards  of 
PerformarKe  for  New  Stationary 
Sources;  Monitoring  Requirements: 
Delay  of  Effective  Date 

AGENCY:  Enviroiunental  Protection 

Agency  (EPA). 

ACTION:  Final  Rule;  Delay  of  Efiective 

Date. 

SUMMARY:  In  accordance  with  the 
memorandum  of  January  20,  2001,  bom 
the  Assistant  to  the  President  and  Chief 
of  Staff,  entitled  "Regulatory  Review 
Plan,"  published  in  the  Federal  Register 
on  January  24,  2001,  this  action 
temporarily  delays  for  60  days  the 
effective  date  of  the  rule  entitled 
Amendments  to  Standards  of 
Performance  for  New  Stationary 
Sources;  Monitoring  Requirements, 
published  in  the  Federal  Register  on 
August  10,  2000,  65  FR  48914.  That  rule 
concerns  revising  monitoring 
requirements  to  Performance 
Specification  1  (PS-1)  of  appendix  B  to 


part  60.  The  revisions  clarify  and  update 
requirements  for  source  owners  and 
operators  who  must  install  and  use 
continuous  stack  or  duct  opacity 
monitoring  equipment.  The  revisions 
also  update  design  and  performance 
validation  requirements  for  continuous 
opacity  monitoring  system  (COMS) 
equipment  in  appendix  B,  PS-1. 

DATES:  The  effective  date  of  the  final 
rule  amendments  to  standards  of 
performance  for  new  stationary  sources; 
monitoring  requirements,  published  in 
the  Federal  Register  on  August  10, 
2000,  at  65  FR  48914,  is  delayed  for  60 
days,  firom  February  6,  2001,  to  a  new 
effective  date  of  April  9,  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

David  Mobley,  Acting  Director, 
Emissions,  Monitoring,  and  Analysis 
Division,  (919)  541-5536. 

SUPPLEMENTARY  MFORMATION:  To  the 
extent  that  5  U.S.C.  553  applies  to  this 
action,  it  is  exempt  from  notice  and 
comment  because  it  constitutes  a  rule  of 
procediue  imder  5  U.S.C.  553(b)(A). 
Alternatively,  the  Agency's 
implementation  of  this  action  without 
opportunity  for  public  comment, 
effective  immediately  upon  publication 
today  in  the  Federal  Register,  is  based 
on  the  good  cause  exceptions  in  5  U.S.C. 
553(b)(B)  and  553(d)(3),  in  that  seeking 
public  comment  is  impracticable, 
unnecessary  and  contrary  to  the  public 
interest.  The  temporary  60-day  delay  in 
effective  date  is  necessary  to  give 
Agency  officials  the  opportunity  for 
further  review  and  consideration  of  new 
regulations,  consistent  with  the 
Assistant  to  the  President's 
memorandiun  of  January  20,  2001. 
Given  the  imminence  of  the  effective 
date,  seeking  prior  public  comment  on 
this  temporary  delay  would  have  been 
impractical,  as  well  as  contrary  to  the 
public  interest  in  the  orderly 
promulgation  and  implementation  of 
regulations.  The  imminence  of  the 
effective  date  is  also  good  cause  for 
making  this  rule  immediately  effective 
upon  publication. 

Dated:  February  2,  2001. 
Christine  Todd  Whitman, 
Administrator. 
[FR  Doc.  01-3200  Filed  2-5-01;  8:45  am] 
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^DERAL  COMMUNICATIONS 
COMMISSION 

•7  CFR  Part  27 

[WT  Docket  No.  99-168,  OS  Docket  No.  98- 
120,  MM  Docket  No.  00-39;  FCC  01-02] 

Service  Rules  for  the  746-764  and  776- 
794  MHz  Bands;  Revisions  to  Part  27 
of  the  Commission's  Rules 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  petition  for 

reconsideration. 

SUMMARY:  This  proceeding  considers 
service  rules  for  the  747-762  and  777- 
792  MHz  bands  (the  lower  and  upper 
700  MHz  commercial  bands).  The 
Commission,  in  this  document,  affirms 
an  earlier  decision  that  base  station 
transmitters  should  be  permitted  to 
operate  in  the  upper  700  MHz 
commercial  band  and  denies  a  petition 
for  reconsideration  of  this  issue.  This 
action  also  responds  to  the  petitioner's 
request  for  clarification  as  to  the 
appropriate  out-of-band  emission 
standard  for  control  stations  operating 
in  the  700  MHz  commercial  bands. 
DATES:  Effective  February  6,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Legal  Information:  Stan  Wiggins,  202- 
418-1310;  Technical  Information:  Marty 
Liebman,  202^18-1310. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Second 
Memorandum  Opinion  and  Order 
(Second  MO&O)  in  WT  Docket  No.  99- 
168;  CS  Docket  No.  98-120,  and  MM 
Docket  No.  00-39,  FCC  01-02,  adopted 
January  2,  2001,  and  released  January 
12,  2001.  The  complete  text  of  this 
Second  MO&O  is  available  for 
inspection  and  copying  diuing  normal 
business  hours  in  the  FCC  Reference 
Information  Center,  Coiutyard  Level, 
445  12th  Street,  SW.,  Washington,  DC 
and  also  may  be  purchased  fiom  the 
Commission's  copy  contractor. 
International  Transcription  Services 
(ITS.  Inc.),  CY-B400,  445  12th  Street, 
SW.,  Washington,  DC. 

Synopsis  of  the  Second  Memorandum 
Opinion  and  Order 

1.  The  Commission  adopts  a  Second 
Memorandiun  Opinion  and  Order 
(Second  MO&O)  in  the  above-cited 
proceeding,  with  regard  to  service  rules 
for  the  747-762  and  777-792  MHz 
bands.  The  Second  MO&O  responds  to 
a  petition  for  reconsideration  of  the 
decision  in  the  Memorandum  Opinion 
and  Order  in  this  docket  (65  FR  42879. 
July  12.  2000)  to  permit  base  station 
transmitters  to  operate  in  both  the  lower 


and  upper  700  MHz  commercial  bands. 
Motorola,  Inc.  (Motorola)  asked  that  the 
Commission  reconsider  this  decision. 
As  detailed  in  paragraphs  1  through  13 
of  the  full  text  of  the  Second  MO&O,  the 
Commission  finds  that  allowing  such 
transmissions  should  not  cause 
additional  interference  for  public  safety 
operations,  will  allow  for  the  broadest 
possible  use  of  this  spectrum,  consistent 
with  sound  spectrum  management,  and 
will  expand  participation  in  the  auction 
and  increase  the  potential  for  new 
technologies  and  new  services. 

2.  The  Commission  concludes  that, 
while  interference  is  highly  unlikely  to 
occur  as  a  result  of  this  decision,  where 
instances  of  interference  actually  occiu 
they  can  be  readily  addressed  on  a  case- 
by-case  basis,  and  that  historically- 
followed  coordination  procediues, 
requiring  cooperation  and 
accommodation  by  both  commercial 
and  public  safety  entities,  will  generally 
be  able  to  resolve  such  interference.  The 
Commission  indicates  that  should 
routine  coordination  procedures  fail  to 
resolve  the  interference,  it  will  consider 
other  appropriate  mitigation  measures. 

3.  Motorola  also  sought  clarification 
as  to  the  appropriate  out-of-band 
emission  standard  for  control  stations 
operating  in  the  700  MHz  commercial 
bands.  The  Commission,  in  the  Second 
MO&O,  clarifies  that  control  stations, 
which  are  fixed  stations,  must  comply 
with  the  same  76  +  10  log  P  emission 
standard  that  applies  to  all  base  and 
fixed  stations. 

Authority  Qtation  and  Ordering 
Clauses 

1.  This  action  is  taken  piusuant  to 
sections  1,  4(i),  7,  10,  201,  202,  208,  214. 
301.  303.  307,  308,  309(j).  309(k).  310, 
311,  316.  319.  324.  332.  336.  and  337  of 
the  Communications  Act  of  1934.  as 
amended.  47  U.S.C.  151.  154(i).  157. 
160.  201. 202. 208.  214.  301. 303. 307. 
308.  309(j).  309(k),  310,  311,  316.  319. 
324.  332.  336.  and  337  and  the 
Consolidated  Appropriations  Act,  2000. 
Public  Law  106-113, 113  Stat.  1501. 
section  213. 

The  Petition  for  Reconsideration  or 
Clarification  filed  by  Motorola  is 
denied,  and.  in  accordance  with  section 
213  of  the  Consolidated  Appropriations 
Act.  2000.  Public  Law  106-113. 113  stat. 
1501  (1999).  this  action  shall  be 
effective  February  6,  2001. 

Federal  Communications  Commission. 

William  F.  Caton. 

Deputy  Secretary. 

[FR  Doc.  01-3045  Filed  2-5-01;  8:45  am] 

BHJJNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  51 

[CC  Docket  No.  98-147;  CO  Docket  No.  96- 
98;  FCC  01-26] 

Deployment  of  Wireline  Services 
Offering  Advanced 
Telecommunications  Capability  and 
Implementation  of  the  lu>cal 
CompetKion  Provisions  of  the 
Telecommunications  Act  of  1996 

AGENCY:  Federal  Conununications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  document  addresses  five 
petitions  for  reconsideration  and/or 
clarification  of  the  Commission's  Line 
Sharing  Order,  in  which  the 
Commission  required  incumbent  local 
exchange  carriers  (LECs)  to  make  a 
portion  of  their  voice  customer's  local 
loop  available  to  competitive  providers 
of  advanced  services.  The  Commission 
denies  two  of  these  petitions,  and  grants 
three  of  them. 

DATES:  Effective  February  6.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jessica  Rosenworcel,  Attorney  Advisor. 
Policy  and  Program  Planning  Division. 
Common  Carrier  Bureau,  (202)  418- 
1580. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
sxunmary  of  the  Commission's  Third 
Report  and  Order  on  Reconsideration  in 
CC  Docket  No.  98-147  and  the 
Commission's  Fourth  Report  and  Order 
on  Reconsideration  in  CC  Docket  No. 
96-98.  The  complete  text  of  this 
document  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Reference  Information 
Center,  Courtyard  Level,  445  12th 
Street,  SW.,  Washington,  DC,  and  also 
may  be  piirchased  from  the 
Conunission's  copy  contractor. 
International  Transcription  Services 
(ITS,  Inc.),  CY-B400,  445  12th  Street. 
SW.,  Washington,  DC.  It  is  also  available 
on  the  Commission's  website  at  http:// 
www.fcc.gov/. 

Synopsis  of  Reconsideration  Order 

1.  The  Commission  takes  several 
actions  in  this  Reconsideration  Order 
with  respect  to  line  sharing. 
Specifically,  it  clarifies  that  the 
requirement  for  an  incumbent  LEC  to 
provide  line  sharing  applies  to  the 
entire  loop,  even  where  the  incumbent 
LEC  has  deployed  fiber  in  the  loop. 
With  regard  to  line  splitting,  it  grants 
AT&T  and  WorldCom's  request  for 
clarification  that  the  incumbent  LECs 
must  permit  competing  carriers 
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providing  voice  service  using  the 
unbundled-network-element  (UNE) 
platform  to  self-provision  or  partner 
with  a  data  carrier  in  order  to  provide 
voice  and  data  service  on  the  same  line. 
The  Commission  denies  Bell  Atlantic's 
request  for  clarification  that  data 
carriers  participating  in  line  sharing 
arrangements  are  not  required  to  have 
access  to  the  loop's  entire  frequency 
range  for  testing  purposes.  It  also  denies 
Bell  Atlantic's  request  that  the 
Commission  reconsider  the  requirement 
that  inaunbent  LECs  refusing  to 
condition  a  loop  demonstrate  to  the 
relevant  state  conunission  that 
conditioning  the  specific  loop  in 
question  <will  significantly  degrade 
voiceband  services.  Also,  the 
Commission  grants  the  joint  petition  of 
the  National  Telephone  Cooperative 
Association  and  the  National  Rinal 
Telephone  Association  for  clarification 
regarding  the  line  sharing  obligations  of 
rural  incumbent  LECs.  The  Commission 
rejects  Bell  Atlantic's  contention  that 
the  industry  is  permitted  to  adopt  a  line 
sharing  deployment  schedule  other  than 
the  one  developed  in  the  Line  Sharing 
Order. 

2.  The  Commission  also  takes  several 
actions  concerning  spectrum 
management.  First,  it  denies  BellSouth's 
request  that  the  Conunission  reconsider 
its  finding  that  new  technologies  are 
presumed  deployable  anywhere  when 
successfully  deployed  in  one  state 
without  significantly  degrading  the 
performance  of  other  services.  Second, 
it  denies  Bell  Atlantic's  request  for  the 
Commission  to  reconsider  its 
conclusion  that  state  commissions  are  in 
the  best  position  to  determine  the 
disposition  of  known  distiubers  in  the 
network. 

Ordering  Clauses 

3.  Pursuant  to  the  authority  contained 
in  sections  1-4,  201,  202,  251-254,  256, 
271.  and  303(r)  of  the  Communications 
Act  of  1934,  as  amended,  47  U.S.C.  51- 
154, 201, 202, 251-254,  256,  271.  and 
303(r),  that  the  Third  Report  and  Order 
on  Reconsideration  in  CC  Docket  No. 
98-147  and  the  Fourth  Report  and 
Order  on  Reconsideration  in  CC  Docket 
No.  96-98  Are  Adopted. 

4.  Pursuant  to  sections  1-4.  201,  202, 
251-254.  256,  271,  and  303(r)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151-154,  201,  202, 
251-254,  256,  271,  and  303(r)  that  the 
petitions  for  reconsideration  filed  by 
Bell  Atlantic  and  BellSouth  on  February 
9.  2000.  Are  Denied. 

5.  Pursuant  to  sections  1-4.  201,  202, 
251-254,  256,  271,  and  303(r)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151-154,  201.  202. 


251.-254.  256.  271.  and  303{r),  that  the 
petitions  for  reconsideration  filed  by 
AT&T  Corp.,  MCI  WorldCom,  Inc.,  and 
the  National  Telephone  Cooperative 
Association  and  the  National  Riu'al 
Telephone  Association  on  February  9, 
2000,  Are  Granted  to  the  extent 
indicated  herein  and  otherwise  Are 
Denied. 

List  of  Subjects  in  47  CFR  Part  51 

Communications  common  carriers. 
Telecommunications.  Interconnection. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[PR  Doc.  01-2915  Filed  2-5-01;  8:45  am] 

BILUNG  CODE  e712-01-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-183,  MM  Dockat  No.  99-346;  RM- 
9763] 

Digital  Television  Broadcast  Services; 
Evansville,  IN 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Tri-State  Public  Teleplex. 
Inc.,  licensee  of  noncommercial 
educational  station  WNIN(TV), 
substitutes  DTV  channel  *12  for  DTV 
channel  *54  at  Evansville,  Indiana.  See 
64  FR  70670,  December  17,  1999.  DTV 
channel  *12  can  be  allotted  to 
Evansville  at  coordinates  (38-01-27  N. 
and  87-21-43  W.)  with  a  power  of  15.0. 
HAAT  of  177  meters  and  with  a  DTV 
service  population  of  599  thousand. 
With  this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  March  19,  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 

Blumenthal,  Mass  Media  Biueau,  (202) 
418-1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  99-346, 
adopted  January  30, 2001,  and  released 
January  31,2001.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center,  445  12th  Street,  SW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
International  Transcription  Services, 
hic,  (202)  857-3800,  1231  20th  Street, 
NW.  Washington,  DC  20036. 


List  of  Subjects  in  47  CFR  Part  73 

Television,  Digital  television 
broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1 .  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334.  336. 

§73.622    [Amended] 

2.  Section  73.622(b),  the  Table  of 
Digital  Television  Allotments  imder 
Indiana,  is  amended  by  removing  DTV 
Channel  *54  and  adding  DTV  Channel 
*12  at  Evansville. 

Federal  Communications  Commission. 

Bariura  A.  Kreisman, 

Chief,  Video  Services  Division,  Mass  Media 

Bureau. 

[FR  Doc.  01-2914  Filed  2-5-01;  8:45  am] 
BILLING  CODE  SMZ-OI-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-220,  MM  Docket  No.  99-315,  RM- 
9731] 

Digital  Television  Broadcast  Service; 
McAlien,  TX 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Entravision  Holdings,  LLC, 
hcensee  of  station  KNVO(TV),  NTSC 
channel  48,  substitutes  DTV  channel  49 
for  DTV  channel  46  at  McAllen,  Texas. 
See  64  FR  59147,  November  2, 1999. 
DTV  channel  49  can  be  allotted  to 
McAllen  in  compliance  with  the 
principle  commimity  coverage . 
requirements  of  section  73.625(a)  at 
reference  coordinates  (26-05-20  N.  and 
98-03-44  W.)  with  a  power  of  200. 
HAAT  of  288  meters  and  with  a  DTV 
service  population  of  664  thousand. 
Since  McAllen  is  located  within  275 
kilometers  of  the  U.S.-Mexican  border, 
concurrence  by  the  Mexican 
government  has  been  obtained  for  this 
allotment. 

With  this  action,  this  proceeding  is 
terminated.  / 


DATES:  Effective  March  19.  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 

Blumenthal.  Mass  Media  Bureau.  (202) 

418-1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Report 
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and  Order,  MM  Docket  No.  99-315, 
adopted  January  31,  2001,  and  released 
February  1,  2001.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  445  12th  Street.  SW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Services, 
Inc..  (202)  857-3800.  1231  20th  Street. 
NW.  Washington,  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

1 1  Television.  Digital  television 

broadcasting. 
Part  73  of  Title  47  of  the  Code  of 

Federal  Regulations  is  amended  as 
.  follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334,  336. 

S  73.622    [Amended] 

2.  Section  73.622(b),  the  Table  of 
Digital  Television  Allotments  under 
Texas,  is  amended  by  removing  DTV 
chaimel  46  and  adding  DTV  chaimel  49 
at  McAllen. 

Federal  Communications  Conunission. 

Barbara  A.  Kreisman, 

Chief,  Video  Services  Division,  Mass  Media 

Bureau. 

(FR  Doc.  01-3012  Filed  2-5-01;  8:45  am] 

MJJNQ  CODE  6712-01-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-219,  MM  Docket  No.  00-184,  RM- 
9955] 

Digital  Television  Broadcast  Service; 
Sheridan,  WY 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  The  Commission,  at  the 
request  of  Duhamel  Broadcasting 
Enterprises,  licensee  of  station  KSGW- 
TV,  NTSC  channel  12,  substitutes  DTV 
channel  13  for  station  KSGW-TV's 
assigned  DTV  channel  21  at  Sheridan, 
Wyoming.  See  65  FR  59796,  October  6, 
2000.  DTV  channel  13  can  be  allotted  to 
Sheridan  in  compliance  with  the 
principle  community  coverage 
requirements  of  section  73.625(a)  at 
reference  coordinates  (44-37-20  N.  and 
107-06-57  W.)  with  a  power  of  50.0  , 
HAAT  of  372  meters  and  with  a  DTV 


service  population  of  47  thousand.  With 
this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  March  19.  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Biueau,  (202) 
418-1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  00-184, 
adopted  January  31,  2001,  and  released 
February  1,  2001.  The  hill  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hoius  in  the  FCC  Reference 
Center,  445  12th  Street,  SW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Services, 
hic,  (202)  857-3800,  1231  20th  Street, 
NW,  Washington,  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Television,  Digital  television 
broadcasting. 

Part  73  of  Tide  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334,  336. 

§73.622    [Amended] 

'  2.  Section  73.622(b),  the  Table  of 
Digital  Television  Allotments  under 
Wyoming,  is  amended  by  removing  DTV 
chaimel  21  and  adding  DTV  channel  13 
at  Sheridan. 

Federal  Communications  Commission. 

Barbara  A.  Kreisman, 

Chief,  Video  Services  Division,  Mass  Media 

Bureau. 

[FR  Doc.  01-3013  Filed  2-5-01;  8:45  am) 

BILUNG  CODE  6712-01-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-218,  mm  Docket  No.  00-183,  RM- 
9959] 

Digital  Television  Broadcast  Service; 
Albany,  NY 

AGENCY:  Federal  Communications 

Conunission. 

action:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Hubbard  Broadcasting  Inc., 
licensee  if  station  WNYT(TV),  NTSC 
channel  13,  substitutes  DTV  12  for  DTV 


chaimel  15  at  Albany,  New  York.  See  65 
FR  59797,  October  6,  2000.  DTV 
channel  12  can  be  allotted  to  Albany  in 
compliance  with  the  principle 
community  coverage  requirements  of 
Section  73.625(a)  at  reference 
coordinates  (42-37-37  N.  and  74-00-49 
W.)  with  a  power  of  10.0,  HAAT  of  421 
meters  and  with  a  DTV  service 
population  of  1 394  thousand.  With  this 
action,  this  proceeding  is  terminated. 

DATES:  Effective  March  19,  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  00-183, 
adopted  January  31,  2001,  and  released 
February  1,  2001.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  445  12th  Street,  SW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Services. 
Inc..  (202)  857-3800. 1231  20th  Street. 
NW.  Washington.  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Television.  Digital  television 
broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regidations  is  amended  as 
follows: 

PART  73— (AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303,  334,  336. 
§73.622    [Amended] 

2.  Section  73.622(b),  the  Table  of 
Digital  Television  Allotments  under 
New  York,  is  amended  by  removing 
DTV  channel  15  and  adding  DTV 
channel  12  at  Albany. 

Federal  Communications  Commission. 
Barbara  A.  Kreisman, 

Chief,  Video  Services  Division,  Mass  Media 

Bureau. 

[FR  Doc.  01-3014  Filed  2-5-01;  8:45  am] 

BUJJNG  CODE  6712-01-U 


9038  Federal  Register /Vol.  66,  No.  25 /Tuesday,  February  6,  2001 /Rules  and  Regulations 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-217,  MM  Doctot  No.  00-181.  RM- 
9933] 

Digital  Television  Broadcast  Service; 
l-lenderson,  NV 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  The  Commission,  at  the 
request  of  KWU  Broadcasting 
Corporation,  licensee  of  station  KWU- 
TV.  NTSC  channel  5,  substitutes  DTV 
channel  9  for  DTV  24  at  Henderson, 
Nevada.  See  65  FR  59797.  October  6, 
2000.  DTV  channel  9  can  be  allotted  to 
Henderson  in  compliance  with  the 
principle  commvuiity  coverage 
requirements  of  Section  73.625(a)  at 
reference  coordinates  (36-00-28  N.  and 
115-00-24  W.)  with  a  power  of  85.6, 
HAAT  of  407  meters  and  with  a  DTV 
service  population  of  734  thousand. 
With  this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  March  19,  2001. 
FOR  FURTHER  INFORMATKM  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  00-181, 
adopted  January  31,  2001.  and  released 
February  1,  2001.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center,  445  12th  Street,  S.W.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Services, 
Inc..  (202)  857-3800,  1231  20th  Sti«et, 
NW,  Washington,  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Television,  Digital  television 
broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  7»-[AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334,  336. 
173.822    [AmendwJ] 

2.  Section  73.622(b),  the  Table  of 
Digital  Television  Allotments  under 
Nevada,  is  amended  by  removing  DTV 
channel  24  and  adding  DTV  channel  9 
at  Henderson. 


Federal  Communications  Commission. 

Barbara  A.  Kreisman, 

Chief,  Video  Services  Division,  Mass  Media 
Bureau. 

[FR  Doc.  01-3015  Filed  2-5-01;  8:45  am) 

BILLING  COOC  en  2-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-216.  MM  Dockat  No.  00-199;  RM- 
9879] 

Digital  Taievision  Broadcast  Servicas; 
Hazleton,  PA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  WOLF  License  Corporation, 
licensee  of  Station  WOLF-TV, 
substitutes  DTV  Channel  45  for  DTV 
Channel  9  at  Hazleton,  Peimsylvania. 
See  65  FR  41621,  July  6.  2000.  DTV 
Channel  45  can  be  allotted  to  Hazleton 
at  coordinates  (41-11-00  N.  and  75-52- 
10  W.)  with  a  power  of  546,  HAAT  of 
488  meters,  and  with  a  DTV  service 
population  of  1787  thousand.  Since 
Hazleton  is  located  within  400 
kilometers  of  the  U.S.-Canadian  border, 
concurrence  of  the  Canadian 
government  has  been  obtained  for  this 
allotment.  With  this  action,  this 
proceeding  is  terminated. 

DATES:  Effective  March  19,  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 

Blumenthal,  Mass  Media  Biveau,  (202) 
418-1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  00-119, 
adopted  January  31,  2001,  and  released 
February  1,  2001.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center,  445  12th  Street.  S.W., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Services. 
Inc..  (202)  857-3800. 1231  20th  Street, 
NW.  Washington.  DC  20036. 

List  of  Subiects  in  47  CFR  Part  73 

Television.  Digital  television 
broadcasting. 

Part  73  of  Tide  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 


PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334,  336. 
§73.622    [AmondMl] 

2.  Section  73.622(b),  the  Table  of 
Digital  Television  Allotments  under 
Pennsylvania,  is  amended  by  removing 
DTV  Channel  9  and  adding  DTV 
Channel  45  at  Hazleton. 

Federal  Communications  Commission. 

Barbara  A.  Kreisman, 

Chief,  Video  Services  Division,  Mass  Media 
Bureau. 

[FR  Doc.  01-3016  Filed  2-5-01;  8:45  am) 

BILUNG  CODE  6712-01-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-215,  MM  Docket  No.  00-201,  RM- 
9919] 

Digital  Telavision  Broadcast  Servica; 
Portsmoutti,  VA 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  The  Commission,  at  the 
request  of  Viacom  Broadcasting  of 
Seattie,  Inc.,  licensee  of  station  WGNT- 
TV,  NTSC  channel  27.  substitiites  DTV 
channel  50  for  DTV  channel  19  at 
Portsmouth,  Virginia.  See  65  FR  63044, 
October  20,  2000.  DTV  chaimel  50  can 
be  allotted  to  Portsmouth  in  compliance 
with  the  principle  community  coverage 
requirements  of  Section  73.625(a)  at 
reference  coordinates  (36-48-43  N.  and 
76-27-49  W.)  with  a  power  of  800, 
HAAT  of  296  meters  and  with  a  DTV 
service  population  of  1677  thousand. 
With  this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  March  19,  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 

Blumenthal,  Mass  Media  Bureau,  (202) 

418-1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.00-201, 
adopted  January  31,  2001,  and  released 
February  1,  2001.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copjring  during  normal 
business  hours  in  the  FCC  Reference 
Center  445  1 2th  Street,  SW. , 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Services, 
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Inc.,  (202)  857-3800,  1231  20th  Stiwt, 
NW,  Washington,  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

'  Television,  Digital  television 
broadcasting. 

Part  73  of  Tide  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
Continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334,  336. 

|73.622    [Amended] 

2.  Section  73.622(b),  the  Table  of 
Digital  Television  Allotments  imder 
Virginia,  is  amended  by  removing  DTV 
ch^mel  19  and  adding  DTV  channel  50 
at  Portsmouth. 

Federal  Communications  Commission. 

Barbara  A.  Kreisman, 

Chief,  Video  Services  Division,  Mass  Media 

Bureau. 

(FR  Doc.  01-3017  Filed  2-5-01;  8:45  am] 

MLUNG  CODE  e712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-246,  MM  Doclcst  No.  00-162,  RM- 
9948] 

Digital  Television  Broadcast  Service; 
Fresno,  CA 

agency:  Federal  Commimications 

Commission. 

action:  Final  rule. 

summary:  The  Commission,  at  the 
request  of  Ackerley  Broadcasting  of 
Fresno,  LLC,  the  successor-in-interest  to 
Fisher  Broadcasting-Fresno,  licensee  of 
station  KGPE(TV)  [formerly  KJEO(TV)], 
substitutes  DTV  chaimel  34  for  DTV 
channel  14  at  Fresno,  California.  See  65 
FR  54832,  September  11,  2000.  DTV 
chaimel  14  can  be  allotted  to  Fresno  in 
compliance  with  the  principle 
community  coverage  requirements  of 
Section  73.625(a)  at  reference 
coordinates  (37-04-14  N.  and  119-25- 
31  W.)  with  a  power  of  330,  HAAT  of 
597  meters  and  with  a  DTV  service 
population  of  1248  thousand. 

With  is  action,  this  proceeding  is 
terminated. 

dates:  Effective  March  19,  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 

Blumenthal,  Mass  Media  Bureau,  (202) 

418-1600. 

$UPPt.EM6NTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Report 


and  Order,  MM  Docket  No.  00-162, 
adopted  February  1 ,  2001 ,  and  released 
February  2,  2001.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  445  12th  Street,  SW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Services, 
Inc.,  (202)  857-3800,  1231  20th  Stiwt, 
NW,  Washington,  DC  20036. 

List  of  Subiects  in  47  CFR  Part  73 

Television,  Digital  television 
broadcasting. 

Part  73  of  Tide  47  of  the  Code  of 
Federal  Regidations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303,  334.  336. 
173.622    [Amended] 

2.  Section  73.622(b),  the  Table  of 
Digital  Television  Allotments  under 
California,  is  amended  by  removing 
DTV  channel  14  and  adding  DTV 
chaimel  34  at  Fresno. 

Federal  Communications  Commission. 

Barbara  A.  Kreisman, 

Chief,  Video  Services  Division,  Mass  Media 

Bureau. 

(FR  Doc.  01-3050  Filed  2-5-01;  8:45  am] 

HLUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  91-221,  MM  87-8;  FCC  00- 
431] 

Ravlaw  of  tha  Commission's 
Regulations  Governing  Television 
Broadcaating  Televlaion  SateHlte 
Stations  Review  of  Policy  and  Rules 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  generally 
affirms  the  Commission's  local  TV 
multiple  ownership  rule,  radio/TV 
cross-ownership  rule,  and 
grandfathering  policies  for  conditional 
waivers  of  the  previous  radio/TV  cross- 
ownership  rule  and  local  marketing 
agreements.  This  dociunent  modifies, 
however,  the  TV  stations  that  qualify 
toward  the  minimum  number  necessary 
to  form  a  combination  pursuant  to  the 


local  TV  mtdtiple  ownership  rule  and 
the  radio/TV  cross-ownership  rule. 

EFFECTIVE  DATE:  Effective  April  9.  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Eric 
J.  Bash,  Policy  and  Rules  Division,  Mass 
Media  Bureau,  (202)  418-2130  (voice), 
(202)  418-1169  (TTY),  or 
ebash@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Memorandum  Opinion 
and  Second  Order  on  Reconsideration 
["M060")  in  MM  Docket  Nos.  MM  91- 
221  and  MM  87-8;  FCC  00-431, 
adopted  December  7,  2000;  released 
January  19,  2001.  The  full  text  of  this 
decision  is  available  for  inspection  and 
copying  during  regidar  business  hours 
in  the  FCC  Reference  Center,  445 
Twelfth  Stiwt,  SW,  Room  CY— A257, 
Washington  DC,  and  also  may  be 
purchased  frvm  the  Commission's  copy 
contractor.  International  Transcription 
Service,  (202)  857-3800,  445  Twelfth 
Sti«et,  SW,  Room  CY— B402, 
Washington  DC.  The  complete  text  is 
also  available  under  the  file  name 
fcc00431.pdf  on  the  Commission's 
Internet  site  at  www.fcc.gov. 

Synopsis  of  Memorandum  Opinion  and 
Second  Order  on  Reconsideration 

L  Introduction 

1.  In  this  MO&O,  we  resolve  various 
petitions  for  reconsideration  of  the 
Report  and  Order  ("flaO"),  64  FR 
50651,  September  17,  1999.  We  also 
clarify  certain  aspects  of  the  R&O  on  our 
own  motion. 

Rackground 

2.  This  proceeding  is  a  broad  and 
complex  one  involving  several  of  the 
Commission's  policies  and  rules  on  the 
cross-ownership  and  midtiple 
ownership  of  broadcast  stations.  In  the 
proceeding,  the  Commission  has 
attempted  to  balance  two  of  its  most 
fundamental  goals  in  broadcast 
ownership — fostering  competition  in  the 
markets  in  which  broadcast  stations 
compete,  and  preserving  a  diversity  of 
information  sources,  especially  at  the 
local  level — with  the  efficiencies  of 
common  ownership  and  increased 
competition  in  the  media  marketplace. 
Harmonizing  these  concerns  in  the 
R&<D,  we  amended  the  local  TV  multiple 
ownership  rule,  the  radio/TV  cross- 
ownership  nde,  and  our  standards  for 
presumptive  waiver  of  these  rules.  We 
also  grandfathered  certain  television 
local  marketing  agreements  (LMAs)  that 
we  determined  were  attributable 
ownership  interests,  as  well  as  certain 
radio/TV  combinations  that  were 
formed  pursuant  to  waivers  conditioned 
on  the  outcome  of  this  proceeding. 
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3.  The  Commission's  previous  local 
television  multiple  ownership  rule,  or 
"TV  duopoly  rule,"  prohibited  common 
ownership  of  two  TV  stations  when  the 
Grade  B  contours  of  the  stations 
overlapped.  Oiu  amended  rule  allows  a 
party  to  own  TV  stations  licensed  to 
communities  in  different  Designated 
Market  Areas  (DMAs)  without  regard  to 
contour  overlap.  Our  rule  also  permits 

a  party  to  own  two  TV  stations  in  the 
same  DMA,  if  at  least  one  of  the  stations 
is  not  among  the  four  highest-ranked 
stations  in  the  market,  and  at  least  eight 
independently  owned  and  operating 
full-power  broadcast  TV  stations  would 
remain  in  the  DMA  after  the  proposed 
combination.  In  addition,  we  presimie  it 
is  in  the  pubUc  interest  to  waive  the 
amended  rule  if  one  of  the  stations  in  a 
proposed  combination  is  a  failed  or 
failing  station,  or  is  not  yet  constructed. 
Once  formed,  whether  pursuant  to  the 
amended  duopoly  rule  or  waiver 
standard,  a  combination  may  not  be 
transferred  unless  it  meets  the  rule  or 
waiver  standard  in  effect  at  the  time  of 
transfer. 

4.  The  Commission's  previous  radio/ 
TV  cross-ownership  rule  generally 
prohibited  common  ownership  of  a 
radio  and  TV  station  in  the  same 
geographic  area.  Our  amended  rule 
permits  a  party  to  own,  in  the  same 
geographic  area,  one  TV  station  (or  two 
TV  stations,  if  permitted  by  the  duopoly 
rule)  and:  (a)  Up  to  six  radio  stations,  if 
at  least  twenty  independendy  owned 
media  "voices"  would  remain  in  the 
market  post-combination  (or  one  TV 
station  and  seven  radio  stations  in 
cimunstances  where  a  party  could  own 
two  TV  stations  and  six  radio  stations); 
(b)  up  to  four  radio  stations,  if  at  least 
ten  independently  owned  media  voices 
would  remain  in  the  market  post- 
combination;  and  (c)  one  radio  station, 
without  regard  to  the  number  of 
independently  owned  media  voices  that 
would  remain  in  the  market  post- 
combination.  For  purposes  of  the  new 
rule,  we  count  the  following  as  media 
voices  in  the  market:  (a)  Radio  stations, 
(b)  TV  stations,  (c)  cable  systems,  as  one 
entity,  if  a  cable  system  is  generally 
available  in  the  DMA,  and  (d)  certain 
daily  newspapers.  We  also  prestime  it  is 
in  the  public  interest  to  waive  the 
amended  radio/TV  cross-ownership  rule 
if  one  of  the  stations  in  a  proposed 
combination  is  a  failed  station.  Once 
formed,  whether  pursuant  to  the 
amended  radio/TV  cross-ownership  rule 
or  waiver  standard,  a  combination  may 
not  be  transferred  unless  it  satisfies  the 
rule  or  waiver  standard  in  effect  at  the 
time  of  transfer. 

5.  In  our  companion  Attribution  R&O, 
64  PR  50622,  September  17. 1999,  we 


concluded  that  a  same-market  LMA 
constitutes  an  attributable  ownership 
interest  for  the  brokering  station  if  that 
station  brokers  more  than  15%  of  the 
brokered  station's  broadcast  hours  per 
week.  Consistent  with  our  proposal  in 
the  Second  Further  Notice  of  Proposed 
Rulemaking  (•'2FNPRM"),  61  PR  66978, 
December  19, 1996,  in  the  RS-Owe 
grandfathered  LMAs  that  do  not  comply 
with  our  TV  duopoly  rule,  if  entered 
into  prior  to  the  adoption  date  of  the 
2FNPRM.  We  grandfathered  these  LMAs 
through  the  conclusion  of  our  2004 
biennial  review.  We  required  LMAs 
entered  into  on  or  after  the  adoption 
date  of  the  2FNPRM  to  comply  with  our 
new  TV  duopoly  rule  within  two  years 
of  the  adoption  date  of  the  R60.  We 
also  grandfathered  certain  radio/TV 
combinations  formed  pursuant  to 
waivers  that  were  conditioned  on  the 
outcome  of  this  proceeding,  if  the 
waivers  were  applied  for  on  or  before 
July  29, 1999,  and  ultimately  approved 
by  the  Commission. 

6.  We  have  received  fourteen  petitions 
for  reconsideration  of  the  RSO.  These 
petitions  seek  reconsideration  of  both 
the  TV  duopoly  rule  and  the  radio/TV 
cross-ownership  rule,  as  well  as  our 
grandftithering  policies  for  television 
LMAs  and  waivers  of  the  radio/TV 
cross-ownership  nde  that  were 
conditioned  on  the  outcome  of  this 
proceeding. 

m.  Discussion 

A.  Local  Television  Multiple  Ownership 
Rule 

1.  Geographic  Scope 

7.  Background.  As  indicated,  we 
concluded  in  the  RSO  to  modify  oiu 
rule  that  disallowed  common  ownership 
of  two  TV  stations  if  their  Grade  B 
contours  overlapped.  Instead,  we 
decided  to  permit  common  ownership 
of  two  TV  stations  if  they  are  licensed 

to  communities  in  different  DMAs. 

8.  Discussion.  One  petitioner  asked  us 
to  reconsider  our  decision.  Commenters 
have  already  fully  debated  the  issue  of 
the  geographic  scope  of  the  duopoly 
nde,  and  we  considered  and  resolved 
this  issue  in  the  R60.  We  explained  that 
DMAs  reflect  actual  viewing  patterns, 
and  define  tlie  "market"  in  a  manner 
that  is  widely  accepted  and  used  by  the 
advertising  and  broadcasting  industries. 
Nielsen  Media  Research  collects 
viewing  data  from  TV  households  four 
times  a  year,  assigns  a  particular  county 
to  a  DMA  if  a  majority  of  the  viewing 

in  that  county  is  of  stations  located  in 
the  DMA,  and  then  uses  the  viewing 
data  to  compile  DMA-based  ratings  for 
the  TV  shows.  Advertisers  use  this  data 
to  make  advertising  purchasing 


decisions,  and  broadcasters  use  this  data 
to  make  programming  decisions.  The 
DMA  therefore  properly  reflects 
viewership  patterns,  and  serves  as  the 
proper  basis  by  which  to  define  the 
geographic  area  for  our  TV  duopoly 
rule.  We  recognize  that  a  broadcast 
station  may  have  an  incentive  to 
manipulate  its  DMA  assignment  in 
order  to  combine  two  stations,  but 
Nielsen  Media  Research  defines  DMAs, 
and  we  believe  that  advertisers  and 
competing  broadcasters  that  rely  on 
DMAs  to  make  advertising  and 
programming  decisions  have  an 
incentive  to  ensure  that  DMA 
assignments  are  accurate  and  reliable. 
This  does  not  mean  that  DMA 
assignments  will  not  change,  but  will  do 
so  in  response  to  marketplace  changes. 
We  believe  that  this  is  a  desirable 
featiue  of  our  new  rule.  Accordingly,  we 
reaffirm  our  decision  to  allow  two 
broadcast  TV  stations  to  combine  if  they 
are  located  in  different  DMAs,  without 
regard  to  contour  overlap. 

2.  Market  Rank/Eight  Voice  Test 

9.  Background.  As  indicated  above, 
om-  new  TW  duopoly  nde  permits  one 
party  to  own  two  stations  within  the 
same  DMA,  if  two  conditions  are 
satisfied.  At  least  one  of  the  stations 
must  not  be  ranked  among  the  top  four 
stations  in  the  DMA,  as  determined  by 
all-day  audience  share  at  the  time  the 
application  to  combine  is  filed,  and  at 
least  eight  independently  owned  and 
operating  full-power  broadcast  TV 
stations  must  remain  post-combination. 

10.  Discussion.  Market  Rank.  One 
petitioner  asked  us  to  reconsider  the 
requirement  that  at  least  one  of  the  TV 
stations  in  a  proposed  duopoly  not  be 
among  the  top  four  stations  in  the  DMA. 
The  petitioner  appears  to  argue  that  the 
requirement  does  not  promote 
programming  diversity.  We  are  not 
persuaded  that  common  ownership  will 
have  no  adverse  impact  on  program 
diversity.  Moreover,  the  petitioner 
overlooks  that  we  seek  to  promote  both 
competition  and  diversity  with  the  TV 
duopoly  rule.  As  we  explained  in  the 
R&O,  "[t]he  'top  four  ranked  station' 
component  of  this  standard  is  designed 
to  ensure  that  the  largest  stations  in  the 
market  do  not  combine  and  create 
potential  competition  concerns.  These 
stations  generally  have  a  large  share  of 
the  audience  and  advertising  market  in 
their  area,  and  requiring  them  to  operate 
independendy  will  promote 
competition."  Because  larger  stations 
generally  produce  local  news  while 
smaller  stations  often  do  not,  we  also 
explained  that  the  requirement  that  both 
stations  not  be  among  the  top  foiu 
ranked  stations  did  not  harm,  and  in 
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act  furthered,  oiu  diversity  goal,  if  the 
combination  made  it  possible  for  the 
smaller  station  to  produce  local  news. 
We  thus  believe  that  our  decision  to 
require  that  at  least  one  of  the  stations 
in  a  proposed  duopoly  not  be  among  the 
top  four  ranked  stations  in  the  DMA 
properly  harmonizes  oui  competition 
and  diversity  goals. 

11.  We  also  clarify  how  to  resolve  a 
tie  for  market  rank.  Nielsen  Media 
Research  often  provides  audience  share 
in  whole  niunbers,  with  the  result  that 
two  stations  have  the  same  audience 
share.  In  such  cases,  duopoly  applicants 
must  submit  more  detailed  information 
on  audience  share  (i.e.,  estimates  with  a 
sufficient  number  of  decimal  places)  to 
resolve  the  tie. 

12.  Number  of  Broadcast  TV  Stations. 
A  nimiber  of  petitioners  ask  us  to 
reconsider  our  decision  to  require  that 
eight  independendy  owned  and 
operating  broadcast  TV  voices  remain  in 
the  DMA  post-merger.  No  petitioner 
argues  that  we  adopt  a  particidar 
niunber  other  than  eight,  however. 

13.  We  reaffirm  our  decision  to 
require  that  eight  broadcast  TV  stations 
remain  in  the  market  post-combination. 
We  explained  our  competition  and 
diversity  goals  in  some  detail  in  the 
R&O,  and  stated  that  the  requirement 
that  eight  TV  broadcast  stations  remain 
in  the  DMA  post-merger  "strikes  what 
we  believe  to  be  an  appropriate  balance 
between  permitting  stations  to  take 
advantage  of  the  efficiencies  of 
television  duopolies  while  at  the  same 
time  ensiuing  a  robust  level  of 
diversity."  As  we  stated  in  the  RS-O, 
"(o]ur  decision  today  is  an  exercise  in 
line  drawing — perennially  one  of  the 
most  difficult  yet  inevitable  challenges 
facing  a  government  agency."  We 
continue  to  believe  that  drawing  the  line 
at  eight  reasonably  balances  the 
competing  interests  at  stake. 

14.  We  reject  the  argiunent  that  our 
requirement  that  eight  broadcast  TV 
stations  remain  in  the  DMA  post- 
combination  inappropriately  or  imfairly 
disadvantages  stations  in  smaller 
markets  because  of  an  alleged 
impossibility  of  sustaining  a  full 
complement  of  stations  in  such  markets 
due  to  economic  realities.  As  discussed 
in  the  R&O,  we  recognize  that  stations 
in  smaller  markets  will  not  be  able  to 
take  advantage  of  our  new  rule.  We 
explained,  however,  that  "we  believe 
this  is  appropriate  given  that  these 
markets  start  with  fewer  broadcast 
oudets,  and  thus  a  lower  potential  for 
providing  robust  diversity  to  viewers  in 
such  markets  *  *  * .  [I]t  is  in  these 
small  markets  that  consolidation  of 
broadcast  television  ownership  could 
most  undermine  our  competition  and 


diversity  goals."  Petitioners'  concerns 
that  stations  in  smaller  markets  are  in 
danger  of  failing  is  addressed  by  our 
waiver  policies,  imder  which  we 
presume  it  is  in  the  public  interest  to 
waive  the  duopoly  rule  if  a  station  fails 
or  is  in  danger  of  failing.  As  we 
explained  in  the  R&O,  "the  three  waiver 
standards  we  adopt  today  *  *  * .  will, 
consistent  with  oiu-  competition  and 
diversity  goals,  provide  relief  in  a  more 
tailored  fashion  for  stations  in  smaller 
markets  that  are  imable  to  compete 
effectively."  Because  we  have 
concluded  that  a  diversity  "floor"  of 
eight  stations  serves  our  competition 
and  diversity  goals,  we  likewise  decline 
to  adopt  the  sliding  scale  proposed  by 
one  petitioner,  which  would  require  a 
greater  number  of  broadcast  stations  in 
DMAs  with  greater  populations.  We  do 
not  believe  that  certain  populations 
should  have  more  or  less  competition 
and  diversity  than  other  populations. 

15.  While  we  generally  amrm  the  use 
of  DMAs  in  determining  the  number  of 
stations  in  a  particular  market,  we  will 
modify  our  decision  in  one  respect. 
Under  the  cvurent  rule,  all 
independendy  owned  and  operating, 
full-power  TV  stations  in  a  DMA 
(whether  commercial  or  non- 
commercial) count  toward  the  eight- 
station  minimum.  There  are  some 
geographically  large  DMAs,  however, 
where  coimting  every  stations  in  the 
DMA  may  produce  results  at  odds  with 
our  goal  of  establishing  a  minimiun 
level  of  independent  voices  in  a 
particular  community.  Por  example,  the 
Miami-Pt.  Lauderdale  DMA  contains  a 
total  of  fourteen  independent  full-power 
TV  stations.  But  two  of  those  stations 
are  licensed  to  Key  West,  Florida, 
approximately  120  miles  fi-om  Miami.  In 
a  situation  such  as  this,  we  do  not 
believe  that  the  Key  West  stations 
constitute  an  independent  "voice"  to 
viewers  in  Key  West.  However,  under 
ovi  current  rules,  a  single  owner  coidd 
own  the  only  two  TV  stations  serving 
Key  West  by  relying  on  the  twelve 
stations  in  Miami,  even  though  a  viewer 
in  Key  West  coiUd  not  receive  any  of  the 
Miami  signals.  Similarly,  a  potential 
combination  in  the  Miami  areas  could 
coimt  Key  West  stations  as  "voices"  in 
the  Miami  market  even  though  neither 
of  those  stations  reaches  the  Miami  area. 

16.  We  therefore  will  modify  our 
duopoly  rule  as  follows.  In  coimting  the 
number  of  independendy  owned  and 
operating,  full-power  stations  in  a 
market  for  purposes  of  our  nde,  we  will 
count  only  those  stations  whose  Grade 
B  signal  contour  overlaps  with  the 
Grade  B  contour  of  at  least  one  of  the 
stations  in  the  proposed  combination. 
This  new  rule  will  help  strengthen  oiu- 


eight-voice  diversity  floor  in 
geographically  large  DMAs. 

17.  "rhis  new  rule  is  consistent  with 
our  overall  duopoly  rule,  which  has 
always  permitted  common  ownership  of 
stations  with  no  Grade  B  overlap. 
Indeed,  in  the  R&O,  we  held  that  even 
though  we  were  moving  to  a  duopoly 
prohibition  based  on  DMAs  rather  than 
contour  overlap,  we  would  still  permit 
combinations  between  stations  in  the 
same  DMA,  regardless  of  the  number  of 
voices  available,  so  long  as  there  was  no 
Grade  B  overlap.  Where  there  was  no 
Grade  B  overlap,  we  found  that 
permitting  stations  to  combine  woidd 
not  threaten  oiu  goal  of  preserving  a 
minimum  level  of  competition  and 
diversity.  Having  reached  that 
conclusion,  we  believe  that  its  converse 
is  also  valid:  if  two  stations  with  no 
Grade  B  overlap  have  so  little  impact  on 
competition  and  diversity  in  the  other's 
market  that  they  should  be  permitted  to 
combine,  then  neither  shoidd  they  be 
able  to  rely  on  the  other  as  a  source  of 
competition  and  diversity  in  proposing 
to  combine  with  a  third  station. 

18.  Finally,  in  the  interest  of 
consistency,  we  will  adopt  a  simUar 
modification  of  our  one-to-a-market 
rule.  Currendy,  we  coxmt  all 
independendy  owned  and  operating, 
full-power  TV  stations  in  the  same  DMA 
as  the  TV  station  at  issue  as  additional 
"voices"  in  the  market.  We  will  modify 
that  rule  to  provide  that  only  those 
independendy  owned  and  operating, 
full-power  TV  stations  in  the  same  DMA 
as  the  TV  station(s)  at  issue,  and  that 
have  a  Grade  B  signal  contour  that 
overlaps  with  the  Grade  B  contour  of  the 
TV  station(s)  at  issue,  will  count  as 
additional  "voices"  in  the  market. 

19.  Exclusion  of  Media  Other  than 
Broadcast  TV  Stations.  Many 
commenters  ask  that  if  we  continue  to 
require  that  eight  independendy  owned 
"voices"  remain  in  the  DMA  post- 
combination,  we  count  a  host  of  other 
media,  or  at  a  minimum  cable  systems, 
newspapers,  and  radio  stations, 
consistent  with  our  modified  radio/TV 
cross-ownership  rule.  Another 
petitioner  asks  us  not  to  count 
noncommercial  stations. 

20.  We  first  reaffirm  that  we  will 
count  both  commercial  and 
noncommercial  operating  TV  stations  in 
the  DMA.  Although  noncommercial 
stations  do  not  compete  for  advertising 
dollars,  they  do  contribute  to  diversity. 
We  recognize  that  the  signal  of 
noncommercial  stations  may  not  reach 
all  over-the-air  viewers  in  a  DMA.  The 
same  may  be  said,  however,  of  any 
broadcast  TV  station  in  a  DMA.  In 
addition,  this  argument  overlooks  the 
possible  extension  of  the  broadcast  TV 
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station's  signal  carriage  by  a 
multichannel  video  programming 
distributor,  such  as  cable.  Indeed,  in 
modifying  our  duopoly  rule,  we 
explained  that  "DMAs  reflect  the  fact 
that  a  station's  audience  reach,  and 
hence  its  "local  market,"  is  not 
necessarily  coextensive  with  the  area  of 
its  broadcast  signal  coverage.  For 
example,  a  station's  over-the-air  reach 
can  be  extended  by  carriage  on  cable 
systems  and  other  multichannel 
delivery  systems,  as  well  as  through 
such  means  as  satellite  and  translator 
stations."  We  thus  believe  that  any 
categorical  exclusion  of  noncommercial 
stations  is  imwarranted. 

21.  We  also  reaffirm  our  decision  not 
to  coimt  media  other  than  broadcast  TV 
stations.  The  issue  of  whether  to  count 
other  media  entities  for  purposes  of  the 
TV  duopoly  rule  has  been  debated 
already,  and  was  resolved  in  the  R&O. 
We  explained  that  we  had  decided  to 
count  only  broadcast  TV  stations 
because  these  stations  are  the  primary 
source  of  news  and  information  for  a 
majority  of  Americans,  and  also  because 
the  record  was  not  clear  on  the  extent 
to  which  other  media  are  substitutes  for 
broadcast  TV.  We  reaffirm  both  our 
decision  to  count  only  broadcast  TV 
stations,  and  our  rationale  for  doing  so. 
Broadcast  TV  has  the  power  to  influence 
and  persuade  unmatched  by  other 
media.  In  terms  of  our  diversity  goal,  we 
emphasize  that  TV  is  the  dominant 
source  of  news  and  information  for 
Americans,  and  in  the  world  of 
television,  broadcast  TV  stations  are  the 
dominant  source  of  local  news  and 
information.  Other  video  programming 
distributors,  such  as  cable  and  DBS, 
typically  do  not  serve  as  independent 
sources  of  local  information;  most  of 
any  local  progranuning  they  provide  is 
originated  by  a  broadcast  station.  We 
thus  reaffirm  that,  in  applying  the  eight 
voice  standard,  we  will  only  count 
broadcast  TV  stations. 

22.  One  petitioner  argues  that,  in 
counting  broadcast  TV  stations  in  a 
DMA,  we  should  include  those  not 
licensed  in  the  DMA  but  with  a 
reportable  share  in  the  DMA.  To  serve 
our  competition  goal,  we  have  defined 
the  geographic  scope  of  our  new 
duopoly  rule  with  reference  to  DMAs 
only,  because  the  DMA  is  the  accepted 
measure  of  the  market  in  the  broadcast 
TV  industry.  Counting  stations  outside 
the  DMA  imdercuts  the  rationale  for  our 
decision  to  adopt  the  market-based 
DMA  approach.  We  believe  it  would  be 
inconsistent  with  this  approach  to 
consider  stations  in  different  DMAs  to 
be  in  separate  markets  for  one  purpose 
[i.e.,  the  triggering  circumstances  of  the 
duopoly  rule),  but  consider  them  to  be 


in  the  same  market  for  another  purpose 
(i.e.,  counting  voices).  We  recognize  that 
in  coimting  radio  stations  for  purposes 
of  the  radio/TV  cross-ownership  rule, 
we  include  those  with  a  reportable  share 
in  the  radio  market.  However,  DMAs 
typically  cover  much  larger  geographic 
areas  than  radio  markets,  so  that  a  TV 
station  with  a  reportable  share  in  a  DMA 
may  serve  a  much  smaller  portion  of 
that  market  than  a  radio  station  with  a 
reportable  share  in  a  radio  market. 

23.  In  counting  broadcast  TV  stations 
in  the  DMA,  we  also  clarify  on  our  own 
motion  that  we  will  not  count  low 
power  TV  (LPTV)  stations,  including 
our  recently  created  Class  A  stations.  On 
March  28,  pursuant  to  the  Community 
Broadcasters  Protection  Act  of  1999,  we 
adopted  rules  establishing  the  Class  A 
TV  service,  which  affords  certain  LPTV 
stations  a  form  of  "primary"  status. 
Given  the  limited  signal  coverage  of 
LPTV  stations,  including  Class  A 
stations,  we  do  not  believe  that  they 
have  sufficient  influence  and  power  to 
qualify  as  a  station  for  pxirposes  of  our 
requirement  that  eight  broadcast  TV 
stations  remain  in  a  market  post- 
combination.  We  emphasize  that  the 
new  duopoly  rule  requires  that  "at  least 
8  independently  owned  and  operating 
full-power  commercial  and 
noncommercial  TV  stations"  must 
remain  in  a  DMA  post-merger. 

3.  Waivers 

24.  Background.  In  the  R&O.  we  held 
that  we  would  presume  it  would  be  in 
the  public  interest  to  waive  our  duopoly 
rule  if  one  of  the  two  TV  stations  was 

a  "failed"  station,  a  "failing"  station,  or 
an  "imbuilt"  station.  We  explained  that 
stations  in  such  circiunstances  are  not 
meaningful  sources  of  competition  and 
diversity  in  a  given  market,  such  that 
their  combination  with  another  station 
not  only  will  not  erode  our  competition 
and  diversity  goals,  but  perhaps  will 
generate  public  interest  benefits,  such  as 
additional  programming.  We  held  that 
applicants  for  all  three  of  these 
presumptive  waivers  must  demonstrate 
that  the  in-market  buyer  is  the  only 
reasonably  available  candidate  willing 
and  able  to  operate  the  station,  such  that 
selling  a  station  to  an  out-of-market 
buyer  would  result  in  an  artificially 
depressed  price.  In  addition,  we  held 
that,  to  qualify  for  a  "failed"  station 
waiver,  applicants  must  demonstrate 
that  one  of  the  stations  has  been  dark  for 
at  least  four  months  or  involved  in 
involxmtary  bankruptcy  or  insolvency 
proceedings.  To  qiialify  for  a  failing 
station  waiver,  applicants  must 
demonstrate  that  one  of  the  stations  has 
a  low  all-day  audience  share  and  has  a 
poor  financial  condition,  such  as 


negative  cash  flow  for  the  past  three 
years,  and  that  the  merger  will  produce 
public  interest  benefits.  To  qualify  for 
an  "unbuilt"  station  waiver,  applicants 
must  demonstrate  that  a  combination 
would  result  in  the  construction  of  an 
authorized  but  as  yet  unconstructed 
station,  and  that  the  permittee  has  made 
reasonable  efforts  to  construct,  but  has 
been  imable  to  do  so. 

25.  Discussion.  Several  parties  ask  us 
to  reconsider  some  of  the  elements  of 
our  presumptive  waiver  standards, 
suggesting  that  they  are  too  burdensome 
and  onerous.  For  example,  some 
petitioners  contend  that  our  failed  and 
failing  waiver  standards  require  too 
much  degradation  of  service  before  we 
will  permit  duopolies.  They  also  ask  us 
to  reconsider  our  requirement  that  the 
in-market  buyer  is  the  only  reasonably 
available  candidate  willing  and  able  to 
operate  a  station. 

26.  We  reaffirm  the  elements  of  our 
presumptive  waiver  standards.  Given 
the  importance  of  ova  competition  and 
diversity  goals,  we  believe  it  is 
important  to  ensure  that  waivers  are 
available  only  when  truly  necessary.  As 
we  stated  in  the  context  of  our  failed 
station  waiver,  "we  hope  to  limit  the 
special  relief  awarded  to  failed  stations 
to  those  situations  where  this  relief  is 
clearly  needed."  An  essential  element  of 
proof  for  us  to  presume  that  a  duopoly 
is  in  the  public  interest — in 
circumstances  where  less  than  eight 
independent  broadcast  TV  stations  will 
remain  post-combination — is  that  one  of 
the  stations  is  in  fact  failed,  failing,  or 
unconstructed,  for  legitimate  reasons, 
and  that  no  out-of-market  buyer  is 
willing  to  operate  the  station,  and  that 
sale  to  such  a  buyer  would  result  in  an 
artificially  depressed  price.  Were  it 
otherwise,  combinations  would  be 
permitted  that  would  unnecessarily 
erode  our  competition  and  diversity 
goals.  We  do  not  believe  that  our 
requirement  pertaining  to  out-of-market 
buyers  amounts  to  an  inappropriate 
comparison  of  potential  buyers  in 
violation  of  section  310(d).  Rather,  in 
view  of  the  mechanics  of  the  rule,  the 
Commission  is  not  reviewing  possible 
buyers  for  a  particular  transfer.  The 
Commission  is  simply  establishing  a  bar 
that  any  licensee  who  wishes  to  waive 
past  the  eight  voice/top  four  ranked 
standard  must  pass. 

27.  We  recognize  that  a  duopoly 
waiver  applicant  that  is  a  party  to  a 
several-year-old  LMA  may  not,  as  a 
practical  matter,  now  be  able  to  show 
that  at  the  time  it  entered  into  the  LMA, 
it  was  the  only  buyer  willing  and  able 
to  operate  or  construct  the  failed, 
failing,  or  imbuilt  station,  and  that  sale 
of  the  station  to  an  out-of-market  buyer 
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would  result  in  an  artificially  depressed 
price.  In  the  R&O,  we  intended  to 
permit  parties  to  an  LMA  to  make  a 
waiver  showing  based  on  the 
circumstances  that  existed  just  prior  to 
their  entering  into  the  LMA.  We 
therefore  will  not  require  a  duopoly 
waiver  applicant  that  seeks  to  acqiure  a 
station  with  which  it  formed  an  LMA  in 
the  past  (i.e.,  prior  to  the  adoption  date 
of  the  R&O,  in  which  we  annoimced  our 
new  policy)  to  prove  that  it  was  the  only 
buyer  willing  and  able  to  operate  the 
station,  and  that  sale  of  the  station  to  an 
out-of-market  buyer  would  result  in  an 
artificially  depressed  price.  We  expect 
such  waiver  applicants,  to  prove  the 
other  elements  of  the  relevant  waiver 
standard. 

28.  Two  petitioners  ask  that  we  adopt 
a  special  waiver  standard  to  allow 
holders  of  existing  LMAs,  especially 
grandfathered  LMAs,  to  convert  those 
arrangements  to  duopolies.  We  reject 
this  proposal.  Based  on  the  fact  that 
some  parties  entered  into  TV  LMAs 
when  the  Conmiission  had  not 
expressed  any  unequivocal  policy  on 
them,  we  believed  ihe  equities  justified 
affording  certain  parties  some  relief  and 
so  grandfathered  some  LMAs  to  permit 
them  to  remain  in  existence  imtil  at 
least  2004.  These  equity  concerns  have 
no  place,  however,  in  considering 
whether  to  grant  LMAs  special 
dispensation  to  convert  to  duopolies, 
because  the  parties  never  had  any 
reasonable  expectation  of  being  able  to 
do  so,  given  the  Conunission's  flat 
prohibition  on  duopolies. 

29.  Another  petitioner  asks  us  to 
clarify  that  a  station's  demonstrated 
inability  to  fund  the  build-out  of  its 
DTV  facilities  on  its  own  is,  standing 
alone,  satisfactory  evidence  that  the 
station  is  failing.  As  indicated,  all  of  our 
waiver  standards  require  duopoly 
applicants  to  show  that  one  of  the 
stations  ig  the  only  entity  ready,  willing, 
and  able  to  operate  the  other  station, 
and  that  sale  to  another  buyer  woiUd 
result  in  an  artificially  depressed  price. 
In  addition,  our  failing  station  standard 
requires  applicants  to  show  that  one  of 
the  stations  has  an  all-day  audience 
share  of  no  more  than  four  per  cent  and 
has  had  negative  cash  flow  for  three 
consecutive  years  immediately  prior  to 
the  application,  and  that  consolidation 
of  the  stations  would  result  in  tangible 
and  verifiable  public  interest  benefits 
that  outweigh  any  harm  to  competition 
and  diversity.  We  clarify  that  DTV 
transition  costs  are  relevant  to  our 
consideration  of  whether  a  station  is 
failing,  in  that  we  will  consider  how 
these  costs  have  affected  a  station's  cash 
flow,  and  whether  consolidation  with 
another  in-market  station  would  result 


in  demonstrable  public  interest  benefits, 
such  as  expedited  and  improved  DTV 
service.  This  is  consistent  with  our 
standards  for  re-evaluation  of 
grandfathered  LMAs  in  2004,  which 
include  consideration  of  "the  extent  to 
which  one  station  has  enabled  the  other 
to  convert  to  digital  operations,  and 
whether  joint  operation  has  expedited 
that  conversion,  as  well  as  produced 
more  over-the-air  programming  using 
digital  transmission."  We  decline, 
however,  to  adopt  a  policy  holding  that 
a  station's  difficulty  in  funding  its  DTV 
transition  is  tantamount  to  its  failing 
under  all  circumstances.  The  other 
elements  of  our  waiver  standards  are 
necessary  to  protect  our  competition 
and  diversity  goals. 

30.  A  petitioner  asks  us  to  permit 
combinations  without  a  waiver  where 
the  duopoly  involves  an  authorized  but 
unconstructed  station.  We  decline  to  do 
so.  Given  the  fact-intensive  nature  of  the 
criteria  for  waiver,  we  continue  to 
believe  that  duopolies  should  be 
permitted  without  regard  to  voice 
coxmts  not  by  rule,  but  by  waiver. 

31.  Public  interest  groups  ask  that  we 
reconsider  ova  presiunptive  waiver 
standards  as  well.  One  petitioner  asked 
that  we  eliminate  our  failing  and 
imbuilt  station  standards  for  waiver  of 
our  duopoly  rule,  since  among  other 
reasons  these  standards  are  not  available 
for  waiver  of  our  radio/TV  cross- 
ownership  rule.  We  reaffirm  our 
decision.  As  we  explained  in  the  R&O, 
we  amended  our  duopoly  and  radio/TV 
cross-ownership  rules  to  differing 
degrees,  and  our  standards  for 
presumptive  waiver  vary  accordingly. 
We  amended  our  duopoly  rule  to  a 
lesser  extent  than  our  radio/TV  cross- 
ownership  rule,  but  offered  more 
standards  for  presumptive  waiver  of  our 
duopoly  rule  than  for  our  radio/TV 
cross-ownership  rule.  Our  overall 
approach  to  the  duopoly  and  radio/TV 
cross-ownership  policies  is  consistent. 
We  have  simply  struck  the  balance 
between  combinations  allowable  by  rule 
and  those  allowable  by  waiver  at 
different  points.  Agencies  have  the 
discretion  to  decide  whether  to  establish 
their  policies  through  a  case-by-case 
method  or  through  rulemaking,  and  thus 
we  have  struck  the  balance  between 
these  two  methods  in  the  manner  that 
we  believe  best  serves  the  public 
interest. 

32.  Another  public  interest  group  also 
asks  that  we  require  applicants  for 
duopoly  waivers  to  provide  "socially 
and  economically  disadvantaged  small 
business  concerns"  (SDBs)  with 
reasonable  notice  of  a  station's 
availability,  or  offer  expedited 
processing  to  duopoly-eligible  licensees 


that  voluntarily  marketed  to  SDBs.  We 
decline  to  do  so.  While  we  are 
concerned  about  minority  ownership, 
we  believe,  as  we  stated  in  the  R&O, 
initiatives  to  enhance  minority 
ownership  should  await  the  evaluation 
of  various  studies  sponsored  by  the 
Commission. 

4.  Transferability 

33.  Background.  In  the  R&O,  we 
stated  that,  once  formed,  a  duopoly 
could  not  be  transferred  unless  it 
complies  with  the  duopoly  rule  or 
waiver  standard  in  effect  at  the  time  of 
transfer.  This  is  the  case  whether  the 
combination  was  formed  in  the  first 
instance  pursuant  to  the  duopoly  rule  or 
waiver. 

34.  Several  petitioners  ask  us  to 
eliminate  our  restrictions  on  transfer, 
claiming  that  the  transfer  of  these 
previously-approved  combinations 
cannot  affect  our  competition  and 
diversify  goals,  and  that  restrictions  may 
interfere  with  investment  in  broadcast 
stations.  One  petitioner  asks  that  we 
eliminate  the  restrictions  for  smaller 
markets.  Others  ask  that  we  permit  the 
transfer  of  duopolies  on  certain 
conditions. 

35.  We  reaffirm  our  decision  not  to 
permit  the  transfer  of  a  duopoly,  unless 
it  meets  a  rule  or  waiver  standard  in 
effect  at  the  time  of  transfer.  Petitioners 
are  correct  that  we  would  not  have 
permitted  these  combinations  in  the 
first  instance  unless  we  concluded  that 
they  did  not  compromise  our 
competition  and  diversify  goals  at  that 
time.  But  marketplace  factors  change 
over  time.  For  example,  suppose  that  a 
TV  station  seeks  to  buy  a  second  station, 
pursuant  to  a  failed  station  waiver,  in  a 
DMA  where  there  are  six  independently 
owned  TV  stations.  We  approve  the 
transaction,  such  that  five  independent 
TV  stations  remain.  A  TV  station  in  the 
DMA  then  goes  off  the  air,  with  the 
result  that  there  are  four  independent 
stations  in  the  DMA.  Several  years  later, 
the  combination  has  rehabilitated  the 
previously  failed  station,  and  a  station 
group  witii  a  national  presence  but  no 
stations  in  the  same  market  as  the 
combination  seeks  to  acquire  the 
combination.  Section  309(d)  requires  us 
to  evaluate  whether  this  transfer  serves 
the  public  interest,  convenience,  and 
necessity .  We  believe  the  answer  to  this 
statutorily-mandated  inquiry  is  more 
complicated  than  simply  acknowledging 
that  we  approved  the  combination  in 
the  past,  at  a  time  when  the  marketplace 
was  significantly  different.  We 
recognize  that  the  mere  transfer  of  a 
combination  may  or  may  not  adversely 
affect  the  competition  and  diversify 
dynamics  in  the  market.  We  believe  that 
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we  struck  the  appropriate  balance  in 
harmonizing  marketplace  changes  with 
our  bedrock  competition  and  diversity 
goals  by  not  requiring  combinations  to 
divest  stations  with  ^e  ebb  and  flow  of 
the  market,  but  requiring  them  to 
comply  with  our  rules  and  waiver 
policies  at  the  time  of  transfer.  We  are 
especially  concerned  with  maintaining  a 
competition  and  diversity  "floor"  in 
smaUer  markets,  and  thus  decline  to 
adopt  the  suggestion  that  we  allow 
parties  to  transfer  duopolies  in  those 
markets  without  regard  to  our  rules  or 
waiver  policies.  We  reaffirm  our 
decision  to  prohibit  transfers  of 
duopolies,  unless  they  comply  with  our 
rule  or  waiver  policies  at  the  time  of 
transfer. 

36.  Several  commenters  ask  us  to 
adopt  additional  exceptions  to  our 
transfer  policy,  on  the  same  bases 
commenters  asked  us  to  adopt 
additional  exceptions  to  our  waiver 
policies.  Against  the  backdrop  of 
reaffirming  our  duopoly  rule,  standards 
for  presumptive  waiver,  and  transfer 
policy,  we  do  not  believe  that  it  is 
appropriate  to  carve  out  any  additional 
exceptions  to  the  transfer  policy.  Rather, 
we  believe  that  these  exceptions,  if  they 
have  merit,  are  better  examined  on  a 
case-by-case  basis.  However,  as  request 
by  one  petitioner,  we  do  wish  to  clarify 
the  answer  to  the  question  of  whether 
duopolies  created  from  LMAs  may  be 
transferred  through  2004,  as  the  LMA.S 
can  be.  We  clarify  that  such  a  duopoly, 
like  any  other  duopoly,  may  not  be 
transferred  unless  it  satisfies  the  rule  or 
waiver  standard  at  the  time  of  transfer. 
As  explained,  in  the  context  of  our 
waiver  policies,  we  extended  certain 
relief  to  grandfathered  LMAs,  based  on 
the  equities  of  their  situation.  Parties  to 
grandJFathered  LMAs  formed  these 
arrangements  and  may  have  made 
significant  investments  in  them  before 
the  Commission  had  given  clear  notice 
that  it  intended  to  attribute  LMAs  in 
certain  circiunstances.  These  parties 
could  not  have  formed  a  reasonable 
expectation  that  they  could  have 
converted  these  LMAs  to  duopolies, 
since  the  Commission  prohibited 
duopolies  at  the  time.  Accordingly,  the 
equity  argiunents  for  maintaining  and 
transferring  LMAs  do  not  extend  to 
converting  or  transferring  duopolies 
created  from  those  LMAs. 

B.  Radio/TV  Cross-Ownership  Rule 

37.  We  tmn  next  to  petitions  for 
reconsideration  of  our  amended  radio/ 
TV  cross-ownership  rule.  As  with  the 
TV  duopoly  rule,  petitioners  have  asked 
us  to  reconsider  mcuiy  aspects  of  our 
policy,  including  the  circumstances  that 
trigger  our  rule,  the  application  of  our 


voice  counts,  our  standards  for 
presumptive  waiver,  and  our  transfer 
policy. 

1.  Circumstances  That  Trigger  the  Rule 

38.  Background.  In  amending  the 
RSO,  we  did  not  change  the 
circumstances  that  trigger  our  radio/TV 
cross-ownership  rule.  Rather,  we  stated 
that  "[t)he  current  one-to-a-market  rule, 
and  the  rule  we  adopt  today,  is  triggered 
by  the  degree  of  contour  overlap  among 
the  stations  involved."  Thus,  the  rule  is 
triggered  when  the  Grade  A  contour  of 

a  TV  station  encompasses  the  entire 
community  of  license  of  an  AM  or  FM 
radio  station,  or  when  the  2  mV\m 
contour  of  an  AM  radio  station,  or  the 
1  mV\m  contour  of  an  FM  radio  station, 
encompasses  the  entire  commimity  of 
license  of  a  TV  station. 

39.  Discussion.  Several  parties  ask  us 
to  clarify  the  application  of  the  rule. 
Parties  ask  us  to  clarify  that  radio 
stations,  even  if  encompassed  by  the 
Grade  A  contoiu'  of  a  TV  station,  do  not 
trigger  radio/TV  cross-ownership 
analysis  if  they  are  located  in  separate 
DMAs  from  the  TV  station.  Parties  also 
ask  us  to  clarify  that  overlapping 
contours  of  a  single  TV  station  and 
several  radio  stations,  if  the  radio 
stations  are  in  separate  radio  markets, 
constitute  several  distinct  radio/TV 
combinations,  each  deserving 
independent  analysis. 

40.  We  clarify  as  follows.  Although 
the  radio/TV  cross-ownership  rule 
continues  to  be  triggered  by  contour 
encompassment,  we  generally  do  not 
count  stations  assigned  to  different 
markets  toward  the  limits  of  the  rule 
when  applying  it.  Thus,  for  purposes  of 
the  radio/TV  cross-ownership  rule,  we 
generally  do  not  count  radio  stations 
located  in  one  Arbitron  radio  market 
toward  the  limits  on  the  number  of 
radio  stations  a  party  may  own  in 
another  Arbitron  radio  market,  even 
when  the  radio  stations  in  the  different 
markets  fall  within  the  Grade  A  contour 
of  a  commonly  owned  TV  station.  For 
example,  the  recent  application  to 
transfer  control  of  CBS  Corp.  to  Viacom, 
Inc.  involved  a  TV  station  located  in  the 
Baltimore  DMA  and  Arbitron  radio 
metro,  the  Grade  A  contoiu  of  which 
encompassed  the  entire  communities  of 
license  of  several  radio  stations  located 
in  the  Washington,  DC  DMA  and 
Arbitron  radio  metro.  We  did  not  count 
these  several  radio  stations  toward  CBS/ 
Viacom's  radio/TV  ownership  limits  in 
the  Baltimore  market  because  the 
stations  are  not  assigned  to  that  market. 
We  do  count,  however,  a  radio  station 
assigned  to  one  Arbitron  radio  market 
toward  an  entity's  ownership  limits  in 

a  distant  market  when  the  contour  of  the 


radio  station  triggers  the  rule,  because 
the  rule  continues  to  be  triggered  by 
contour  encompassment,  and  such  a 
radio  station  has  a  presence  for 
competition  and  diversity  piuposes  in 
the  distant  market.  For  example,  the 
recent  CBS/Viacom  transaction  also 
involved  a  radio  station  assigned  to  the 
San  Francisco  DMA  and  Arbitron  radio 
metro,  the  2mV\m  contour  of  which 
encompassed  the  entire  community  of 
license  of  a  proposed  co-owned  TV 
station  located  in  the  Sacramento  DMA. 
We  counted  that  San  Francisco-based 
radio  station  toward  CBS/Viacom's 
radio/TV  ownership  limits  in  the 
Sacramento  market  because  the  contour 
of  that  radio  station  triggered  the  rule. 
In  sum,  we  clarify  that,  generally,  we  do 
not  count  toward  an  entity's  radio/TV 
ownership  limits  in  one  market  those 
radio  stations  assigned  to  an  Arbitron 
radio  market  other  than  the  one  in 
which  a  commonly  owned  TV  station  is 
located.  However,  we  will  count  toward 
an  entity's  radio/TV  cross-ownership 
limits  any  radio  station  assigned  to  an 
Arbitron  radio  market  other  than  the 
one  in  which  a  commonly  owned  TV 
station  is  located,  if  the  contoiu  of  the 
radio  station  triggers  the  radio/TV  cross- 
ownership  rule.  Given  that  contour 
encompassment  continues  to  trigger  the 
radio/'TV  cross-ownership  rule,  we 
believe  it  is  necessary  to  recognize  that 
radio  stations  located  in  one  market  in 
feet  have  a  presence  in  a  distant  market, 
if  their  contours  reach  into  the  distant 
market  and  trigger  the  rule. 

2.  Application  of  the  Voice  Counts 

41.  Background.  In  the  R&O,  we 
decided  to  permit  common  ownership 
of  one  TV  station  (or  two,  if  permitted 
by  the  duopoly  rule)  and  a  varying 
number  of  radio  stations,  depending  on 
the  number  of  certain  independently 
owned  media  voices  that  would  remain 
in  a  given  market  post-combination. 
Specifically,  pursuant  to  the  amended 
rule,  we  allow  the  common  ownership 
of  one  (or  two)  TV  stations  and  six  radio 
stations  in  the  same  market,  if  at  least 
twenty  independently  owned  media 
voices  woidd  remain  in  the  market  post- 
combination.  In  circumstances  where 
we  allow  common  ownership  of  two  TV 
and  six  radio  stations,  we  also  allow 
common  ownership  of  one  TV  and 
seven  radio  stations.  Under  our  new 
rule,  we  allow  common  ownership  of 
one  (or  two)  TV  stations  and  four  radio 
stations  in  the  same  market,  if  at  least 
ten  independently  owned  media  voices 
would  remain  in  the  market  post- 
combination.  We  also  allow  common 
ownership  of  one  (or  two)  TV  stations 
and  one  radio  station  in  the  same 
market,  without  regard  to  the  number  of 
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media  voices  that  would  remain  post- 
combination.  For  purposes  of  the  new 
radio/TV  cross-ownership  rule,  we 
include  as  independently  owned  media 
voices  in  the  market  all  independently 
owned  and  operating  radio  stations  in 
the  market,  all  independently  owned 
and  operating  full-power  TV  stations  in 
the  market,  independently  owned  cable 
systems  (as  one  voice,  if  generally 
available  in  the  TV  station's  DMA),  and 
independently  owned  daily  newspapers 
for  which  the  circulation  exceeds  5%  of 
the  households  in  the  DMA. 

42.  Discussion.  Petitioners  raise  a 
number  of  concerns  about  the 
application  of  our  voice  counts.  As  a 
preliminary  matter,  one  petitioner 
suggests  that  the  R&O  was  not  clear 
about  the  circumstances  pursuant  to 
which  one  entity  may  own  one  TV 
station  and  seven  radio  stations.  To  the 
extent  the  R&O  was  unclear,  we  clarify 
that  an  entity  may  own  such  a 
combination  only  if  it  could  own  two 
TV  stations  and  six  radio  stations,  i.e., 
only  if  it  could  satisfy  the  TV  duopoly 
requirement  that  eight  fuU-power 
independently  owned  and  operating 
broadcast  TV  stations  would  remain  in 
the  DMA  post-combination.  We  believe 
that  construction  of  the  rule  to  allow  a 
combination  of  1  TV/ 7  radio  stations 
only  where  a  combination  of  2  TV/6 
radio  is  possible  best  serves  our 
competition  and  diversity  goals.  We 
believe  that  a  combination  of  eight 
broadcast  outlets  should  be  permissible 
only  under  such  circumstances  where 
the  more  stringent  duopoly  test  can  be 
satisfied. 

43.  Broadcast  Stations  Counts.  One 
petitioner  asks  us  not  to  count 
noncommercial  broadcast  stations,  and 
that  we  count  only  those  broadcast 
stations  with  a  certain  level  of 
viewership  in  a  DMA.  We  reaffirm  that 
we  will  count  noncommercial  stations, 
for  the  same  reasons  we  stated  above  in 
the  context  of  our  duopoly  rule.  We  also 
will  not  require  broadcast  stations  to 
have  a  certain  level  of  viewership  before 
counting  them.  We  believe  that  the 
assigiunent  of  a  broadcast  station  to  a 
particular  market,  and  its  continued 
success  as  a  going  concern, 
demonstrates  that  a  station  is  a  source 
of  viable  competition  and  diversity  in  a 
given  market,  and  therefore  should  be 
counted. 

44.  Consistent  with  our  decision  not 
to  coimt  in  the  duopoly  context  Class  A 
or  LPTV  stations  for  purposes  of 
satisfying  the  requirement  that  eight 
independent  TV  broadcast  stations  must 
remain  in  the  DMA  post-merger,  we 
wish  to  clarify  on  our  own  motion  that 
we  will  not  count  in  the  radio/TV  cross- 
ownership  context  either  LPTV  stations. 


including  Class  A  stations,  or  low  power 
FM  (LPFM)  stations  for  purposes  of 
satisfying  the  requirement  that  a  certain 
number  of  media  entities  must  remain 
in  the  market  post-combination.  As  we 
explained  above  in  the  duopoly  context, 
LPTV  stations,  given  their  limited  signal 
coverage,  do  not  have  sufficient 
influence  and  power  to  qualify  as  a 
station  for  purposes  of  our  policy  that  a 
certain  minimum  number  of  stations 
must  remain  in  a  market  post- 
combination.  Likewise,  the  LPFM 
service  is  designed  to  serve  small, 
localized  communities;  the  strict 
limitation  on  their  signal  reach  means 
that  their  programming  will  not  be 
available  to  most  of  the  market  at  issue 
in  a  proposed  radio/TV  combination. 
Therefore,  LPFM  stations  will  not  be 
counted  in  determining  compliance 
with  the  requirement  that  a  specified 
number  of  independently  owned  media 
voices  must  survive  the  formation  of  the 
combination  at  issue. 

45.  Newspapers  Counts.  Pursuant  to 
our  new  rule,  we  include  daily 
newspapers  in  our  count  of 
independently  owned  media  voices  if 
they  are  published  in  the  DMA  at  issue 
and  if  they  have  a  circulation  in  excess 
of  5%  of  the  households  in  the  DMA. 
One  petitioner  asks  us  to  include  a 
newspaper  that  ovtms  a  number  of  daily 
newspapers  that  have  an  aggregate 
circulation  equal  to  or  greater  than  5% 
of  the  households  in  the  DMA.  We 
decline  to  do  so,  because  it  is  not 
consistent  with  our  rationale  for 
limiting  the  number  of  newspapers  we 
include  in  our  count  of  "media  voices" 
to  those  with  a  circulation  of  at  least  5% 
of  the  households  in  the  DMA.  As  we 
explained  in  the  R&O,  "[olur  intent  in 
this  regard  is  to  include  those 
newspapers  that  are  widely  available 
throughout  the  DMA  and  that  provide 
coverage  of  issues  of  interest  to  a 
sizeable  percentage  of  the  population. 
Although  we  recognize  that  other 
publications  also  provide  a  source  of 
diversity  and  competition,  many  of 
these  are  only  targeted  to  particular 
communities  and  are  not  accessible  to, 
or  relied  upon  by,  the  population 
throughout  the  local  market."  We 
reaffirm  both  our  decision  and  our 
rationale. 

3.  Waivers 

46.  In  the  R&O,  we  held  that  we 
would  presume  it  is  in  the  public 
interest  to  waive  the  radio/TV  cross- 
ownership  rule  if  one  of  the  stations  is 
a  failed  station.  One  petitioner  asks  that 
we  also  presume  that  waiver  of  the 
radio/TV  cross-owrnership  rule  is  in  the 
public  interest  if  one  of  the  stations  is 
failing  or  not  yet  constructed,  as  we  did 


in  the  context  of  the  duopoly  rule.  As 
we  have  explained,  we  revised  our 
duopoly  rule  to  a  lesser  extent  than  our 
radio/TV  cross-ownership  rule.  We 
believe  that  a  waiver  is  another  form  of 
liberalizing  a  rule,  and  thus  that  we 
struck  the  appropriate  balance  in  our 
duopoly  and  radio/TV  cross-ownership 
policies,  in  terms  of  our  rules  and 
presumptive  waiver  policies.  We 
reaffirm  our  approach  to  our  revised 
radio/TV  cross-ownership  policy  "by 
amending  the  rule  to  provide  a  greater 
degree  of  conunon  ownership  of  radio 
and  television  stations  while  at  the  same 
time  limiting  waivers  of  this  new  rule  to 
only  extraordinary  circumstances." 

47.  In  the  R&O,  we  also  decided  to 
grandfather  any  radio/TV  combination 
formed  pursuant  to  a  waiver  . 
conditioned  on  the  outcome  of  this 
proceeding,  if  applied  for  on  or  before 
July  29, 1999  (the  "sunshine"  notice  for 
the  R&O,  and  ultimately  approved  by 
the  Commission.  We  grandfathered 
these  combinations  through  our  2004 
biennial  review,  during  which  the 
Commission  will  review  the  radio/TV 
cross-ownership  rule,  and  the 
conditional  waivers.  One  petitioner  asks 
us  to  reconsider  our  grandfathering 
decision,  and  require  all  radio/TV 
combinations  to  comply  with  our  new 
rules  and  waiver  policies.  As  we 
explained  in  the  R&O,  although  the 
conditional  waiver  grantees  kJaew  that 
the  continuation  of  any  combinations 
they  formed  was  subject  to  the  outcome 
of  this  proceeding,  we  believed  it  was 
appropriate  to  grandfather  the  specified 
combinations  because  in  many  cases  a 
significant  period  of  time  had  passed 
since  the  grantees  formed  and  made 
investments  in  their  combinations.  We 
reaffirm  both  our  decision  and  our 
rationale. 

4.  Transferability 

48.  In  the  R&O,  we  stated  that,  once 
formed,  whether  pursuant  to  the 
amended  rule  or  waiver  standard,  a 
radio/TV  combination  could  not  be 
transferred  unless  it  complies  with  the 
radio/TV  cross-ownership  rule  or 
waiver  standard  in  effect  at  the  time  of 
transfer.  Some  parties  ask  us  to 
reconsider  our  decision,  for  reasons 
similar  to  those  they  asked  us  to 
reconsider  our  same  decision  in  the 
duopoly  context.  We  explained  that  we 
believe  that  we  have  properly 
harmonized  changes  in  the  marketplace 
with  our  competition  and  diversity 
goals  by,  on  the  one  hand,  not  requiring 
combinations  to  divest  broadcast 
stations  when  the  market  changes  such 
that  those  combinations  no  longer 
comply  with  our  rules  and  waiver 
policies,  and,  on  the  other  hand. 
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requiring  combinations  to  comply  with 
these  rules  and  waiver  policies  at  the 
time  of  transfer.  We  reaffirm  our 
decision. 

C.  Television  Local  Marketing 
Agreements 

49.  Background.  In  our  Attribution 
R&O,  we  adopted  "a  new  rule  to  per  se 
attribute  television  LMAs,  or  time 
brokerage  of  another  television  station 
in  the  same  market,  for  more  than 
fifteen  percent  of  the  brokered  station's 
broadcast  hours  per  week  and  to  count 
such  LMAs  toward  the  brokering 
licensee's  local  ownership  limits."  In 
the  R60  in  this  proceeding,  we 
concluded,  as  we  proposed  in  the 
2FNPRM.  to  grandfather  LMAs  entered 
into  before  the  adoption  data  of  that 
notice  (November  5,  1996)  through  the 
conclusion  of  our  2004  biennial  review, 
and  to  require  LMAs  entered  into  on  or 
after  that  date  to  comply  with  our  TV 
duopoly  rule  within  two  years  of  the 
adoption  date  of  the  R&O  (August  5, 
1999). 

50.  Discussion.  Several  petitioners 
contend  that  we  should  have 
grandfathered  all  LMAs,  and  that  oin 
decision  not  to  do  so  is  contrary  to 
section  202(g)  of  the 
Teleconmiunications  Act  of  1996.  This 
issue  was  already  fully  briefed  and 
developed  in  the  record  that  led  to  the 
R&O,  and  we  see  no  reason  to  disturb 
our  decision  or  revisit  our  analysis  in 
detail  here.  Section  202(g)  states  that 
"[njothing  in  this  section  shall  be 
construed  to  prohibit  the  origination, 
continuation,  or  renewal  of  any 
television  local  marketing  agreement 
that  is  in  compliance  with  the 
regulations  of  the  Conunission."  As  we 
explained  in  the  RGO,  the  express  terms 
of  the  language  indicate  what  section 
202  was  not  intended  to  do,  i.e..  prohibit 
LMAs,  but  it  does  not  indicate  what  if 
anything  else  the  section  was  intended 
to  do.  We  recognize  that  the  Conference 
Report  to  the  1996  Act  states  that 
"(sjubsection  (g)  grandfathers  LMAs 
currently  in  existence  upon  enactment 
of  this  legislation  and  allows  LMAs  in 
the  future,  consistent  with  the 
Commission's  rules.  The  conferees  note 
the  positive  contributions  of  television 
LMAs  and  this  subsection  assures  that 
this  legislation  does  not  deprive  the 
public  of  the  benefits  of  existing  LMAs 
that  were  otherwise  in  compliance  with 
the  Commission  regulations  on  the  date 
of  enactment."  We  believe  that  this 
language  at  best  indicates  that  Congress 
intended  the  Commission  to  grandfather 
LMAs  that  were  in  existence  as  of  the 
date  of  enactment,  i.e.,  February  8, 1996. 
We  have  grandfathered  those  LMAs,  as 
well  as  those  entered  into  almost  nine 


months  later  when  the  Commission 
adopted  the  2FNPRM.  Thus,  we  reject 
the  argument  that  section  202(g) 
compels  us  to  grandfether  all  LMAs 
entered  into  prior  to  the  effective  date 
of  otn  new  niles. 

51.  Our  decision  not  to  grandfather 
LMAs  entered  into  on  or  after  the 
adoption  date  of  the  2FNPRM  does  not 
constitute  retroactive  rulemaking.  As 
the  Supreme  Coiut  has  stated,  "[a] 
statute  does  not  operate  'retrospectively' 
merely  because  it  is  applied  in  a  case 
arising  from  conduct  antedating  the 
statute's  enactment  *  *  *  or  upsets 
expectations  based  on  prior  law." 
Likewise,  as  the  U.S.  Court  of  Appeals 
for  the  District  of  Columbia  Circuit  has 
stated,  "[i]t  is  often  the  case  that  a 
business  will  undertake  a  certain  course 
of  conduct  based  on  the  ciurent  law, 
and  will  then  find  its  expectations 
finstrated  when  the  law  changes.  This 
has  never  been  thought  to  constitute 
retroactive  rulemaking,  and  indeed  most 
economic  regulation  would  be 
unworkable  if  all  laws  disrupting  prior 
expectations  were  deemed  suspect."  In 
any  event,  parties  to  the  non- 
grandfathered  LMAs  could  not  have  had 
a  reasonable  expectation  that  their 
agreements  and  investments  would  be 
permissible,  since  when  the 
Conunissiou  adopted  the  2FNPRM,  it 
gave  explicit  notice  of  its  proposal  not 
to  grandfather  non-compliant  LMAs 
entered  into  on  or  after  that  date.  We 

ahave  not  assessed  a  forfeitine  or  other 
penalty  on  parties  to  the  non- 
grandfathered  LMAs.  We  have  not 
altered  any  reasonable  expectations  they 
had  when  they  entered  into  these  LMAs, 
or  imposed  any  new  duties  on  the 
parties  to  the  LMAs.  Rather,  we  held, 
after  giving  explicit  notice  of  oiu 
proposal  to  do  so,  that  non-compliant 
LMAs  entered  into  on  or  after  the  date 
of  that  notice  will  not  be  grandfathered. 

52.  Nor  does  our  decision  not  to 
grandfather  LMAs  entered  into  on  or 
after  the  adoption  date  of  the  2FNPRM 
constitute  an  unconstitutional  taking  of 
property  in  violation  of  the  Fifth 
Amendment.  As  a  preliminary  matter,  it 
is  doubtful  whether  an  LMA  constitutes 
a  cognizable  "property"  interest  for 
takings  purposes.  Yet  even  assuming 
that  the  parties  to  LMAs  could  satisfy 
the  threshold  question  of  whether  they 
have  a  property  interest,  our  decision 
not  to  grandfother  LMAs  entered  into 
after  the  2FNPRM  does  not  constitute  a 
taking.  Parties  to  nongrandfathered 
LMAs  entered  them  after  the 
Commission  made  the.  following 
statements  in  the  2FNPRM: 
"[Tlelevision  LMAs  entered  into  on  or 
after  [November  5, 1996]  would  be 
entered  into  at  the  risk  of  the 


contracting  parties.  Consequently,  if 
these  latter  television  LMAs  result  in  a 
violation  of  any  Commission  ownership 
rule,  they  would  not  be  grandfathered 
and  would  be  accorded  only  a  brief 
period  in  which  to  terminate."  Any 
party  that  subsequently  chose  to  enter 
into  an  LMA  cannot  now  be  heard  to 
argue  that  the  Commission's  action — 
which  is  well  within  our  authority — 
interfered  with  their  reasonable 
investment-backed  expectations. 
Indeed,  we  gave  these  parties  an  ample 
two-year  period  in  which  to  terminate 
their  LMAs  in  order  "to  avoid  undue 
disruption  of  existing  arrangements  and 
[to]  allow  the  holders  of  LMAs  to  order 
their  affairs." 

53.  A  public  interest  group  requests 
that  we  eliminate  grandfathered  LMAs  if 
by  2004  minority  or  SDB  ownership  has 
fallen  by  10%.  We  decline  to  do  so,  and 
reaffirm  oin  approach  in  the  RSrO  to 
decide  the  status  of  grandfathered  LMAs 
in  tandem  with,  or  not  later  than,  our 
2004  biennial  review  of  our  broadcast 
cross-ownership  rules. 

D.  First  Amendment  Arguments 

54.  Background.  In  the  flfi-O,  we 
explained  that  "[a]  11  of  oiu-  broadcast 
cross-ownership  and  multiple 
ownership  rules,  including  the  'TV 
duopoly'  and  'one-to-a-market'  rules  at 
issue  in  this  proceeding,  are  based  on 
the  'twin  goals'  of  competition  and 
diversity."  Chn  competition  goal  seeks 
to  ensm«  that  broadcasters  do  not  obtain 
market  power,  to  the  detriment  of 
advertisers,  other  competitors,  and  the 
public.  Our  diversity  goal  seeks  to 
ensure  that  the  public  has  access  to 
information  from  a  variety  of  diverse 
and  antagonistic  sources. 

55.  Discussion.  One  petitioner 
contends  that  oin  diversity  rationale 
violates  the  First  Amendment,  for  a 
variety  of  reasons.  In  essence,  the 
petitioner  argues  that  our  diversity  goal, 
"standing  alone"  and  without  a  scarcity 
of  video  programming  alternatives, 
cannot  sustain  our  cross-ownership  and 
multiple  ownership  rules,  and  that  even 
if  this  goal  were  sufficiently  important 
for  First  Amendment  purposes,  our 
ownership  rules  are  not  sufficiently 
tailored  to  achieve  that  goal. 

56.  We  disagree.  Aside  from  the  fact 
that  the  petitioner  ignores  the 
competition  basis  for  oin  rules,  our 
diversity  goal  and  means  of  promoting 
that  goal  are  consistent  with  the  First 
Amendment.  To  the  extent  oin 
ownership  rules  implicate  First 
Amendment  concerns,  the  Supreme 
Court  has  noted  that  they  are  content- 
neutral.  According  to  the  applicable 
test,  "[a]  content-neutral  regulation  will 
be  sustained  imder  the  First 
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Amendment  if  it  advances  important 
governmental  interests  imrelated  to  the 
suppression  of  bee  speech,  and  does  not 
burden  substantially  more  speech  than 
necessary  to  further  those  interests."  In 
the  RGO,  we  explained  at  length  the 
basis  for  our  conclusion  that  our 
ownership  rules  advance  the  important 
governmental  interests  of  competition 
and  diversity,  and  do  so  in  a 
particularly  nonbindensome  way  for 
p\uposes  of  the  First  Amendment.  The 
petitioner  has  not  provided  any  reason 
for  us  to  reconsider  that  conclusion.  We 
also  note  that,  in  order  for  the  rules  to 
apply  to  entities  and  individuals,  those 
entities  or  individuals  must  already  own 
a  broadcast  outlet  in  the  same  market. 
Qui  rules  and  waiver  policies  are 
designed  to  ensure  that  others  have  an 
opportunity  to  own  an  outlet  in  the 
market  before  an  entity  or  individual 
with  one  or  more  outlets  already  in  a 
given  market  obtains  another  one.  Our 
ndes  thus  foster,  rather  than  impede, 
the  values  underlying  the  First 
Amendment,  as  the  Supreme  Court  has 
recognized. 

IV.  Administrative  Matters 

57.  Authority  for  issuance  of  this 
MO&O  is  contained  in  sections  4(i), 
303(r),  403,  and  405  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154{i),  303(r),  403, 
and405.>*. 

58.  Paperwork  Reduction  Act 
Analysis.  The  actions  taken  in  this 
MO&O  have  been  analyzed  with  respect 
to  the  Paperwork  Reduction  Act  of  1995, 
and  found  to  impose  no  new  or 
modified  reportiiig  and  record-keeping 
requirements  or  burdens  on  the  public. 

59.  Supplemental  Final  Regulatory 
Flexibility  Analysis.  As  required  by  the 
Regulatory  Flexibility  Act,  the 
Conunission  has  prepared  a 
Supplemental  Final  Regulatory 
Flexibility  Analysis  (Supplemental 
FRF  A)  of  the  possible  impact  on  small 
entities  of  the  rules  adopted  in  this 
MO&b.  The  Supplemental  FRFA  is  set 
forth  below. 

V.  Ordering  Clauses 

60.  The  petitions  for  reconsideration 
or  clarification  are  granted  to  the  extent 
provided  herein  and  otherwise  are 
denied  in  part  pursuant  to  sections  4(i), 
303(r),  403,  and  405  of  the 
Commimications  Act,  as  amended,  47 
U.S.C.  154(i),  303(r),  403,  and  405,  and 
1.429  of  the  Commission's  rules,  47  CFR 
1.429(i). 

61.  Pursuant  to  sections  4(i)  &  (j), 
303(r),  307,  308,  and  309  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i)  &  (j),  303(r), 
307,  308,  and  309,  part  73  of  the 


Commission's  rules,  47  CFR  part  73,  is 
amended  as  set  forth  in  the  rule 
changes. 

62.  Pinsuant  to  the  Contract  with 
America  Advancement  Act  of  1996,  the 
rule  amendments  set  forth  shall  become 
effective  April  9,  2001. 

63.  The  Commission's  Consumer 
Information  Bureau,  Reference 
Information  Center,  shall  send  a  copy  of 
this  MO&O  in  MM  Docket  Nos.  91-221 
and  87-8,  including  the  Supplemental 
Final  Regulatory  Flexibility  Analysis,  to 
the  Chief  Coiuisel  for  Advocacy  of  the 
Small  Business  Administration. 

64.  This  proceeding  is  terminated. 

VI.  Supplemental  Final  Regulatory 
Flexibility  Analysis 

65.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA).  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
was  incorporated  in  the  Notice  of 
Proposed  Rulemaking  ("A/PflAf' ),  57  FR 
28163,  June  24,  1992;  the  Further  Notice 
of  Proposed  Rulemaking  {"FNPRM').  60 
FR  6490,  February  2,  1995;  and  the 
2FNPRM  in  this  proceeding.  The 
Commission  sought  written  public 
comment  on  the  proposals  in  the  NPRM, 
the  FNPRM,  and  the  2FNPRM,  including 
comment  on  the  IRFAs.  The  conunents 
received  were  discussed  in  the  Final 
Regulatory  Flexibility  Analysis  (FRFA) 
contained  in  the  R&O  in  this 
proceeding.  As  described,  this  MO&O 
grants  reconsideration  of  some  actions 
taken  in  the  R&O,  and  provides 
clarification  of  other  issues.  This 
associated  Supplemental  Final 
Regulatory  Flexibility  Analysis 
(Supplemental  FRFA)  addresses  the  rule 
modifications  on  reconsideration  and 
conforms  to  the  RFA. 

Need  for,  and  Objectives  of,  the 
Memorandum  Opinion  and  Second 
Order  on  Reconsideration 

66.  In  the  R&O,  the  Commission 
revised  its  local  television  ownership 
rules — the  local  television  multiple 
ownership  rule,  or  TV  duopoly  rule,  and 
the  radio/TV  cross-owTiership  rule — and 
also  adopted  grandfathering  policies  for 
certain  television  local  marketing 
agreements  and  radio/TV  combinations. 
The  Commission  received  fourteen 
petitions  for  reconsideration  of  the  new 
rules  and  grandfathering  policies.  The 
MO&O  resolves  these  petitions  and 
associated  pleadings,  consistent  with 
the  Commission's  overall  goals  in  the 
proceeding.  These  Commission's  goals 
were  to  balance  two  of  its  most 
fundamental  goals  in  broadcast 
ownership — fostering  competition  in  the 
markets  in  which  broadcast  stations 
compete,  and  preserving  a  diversity  of 
information  sources,  especially  at  the 


local  level — with  the  efficiencies  of 
common  ownership  and  increased 
competition  in  the  media  marketplace. 

Sununary  of  Significant  Issues  Raised  by 
the  Public 

67.  The  comments  in  response  to  the 
IRFAs  that  addressed  small  business 
issues  were  discussed  in  the  FRFA 
contained  in  the  R&O  in  this 
proceeding.  The  Commission  received 
no  petitions  for  reconsideration  in  direct 
response  to  the  FRFA. 

Description  and  Estimate  of  the  Number 
of  Small  Entities  to  Which  the  Rules 
WUl  Apply 

68.  The  rules  revisions  contained  in 
this  MO&O  will  apply  to  commercial 
television  and  radio  broadcast  licensees, 
and  potential  licensees  and  permittees. 
These  entities  are  discussed  in  detail  in 
the  FRFA  contained  in  the  R&O  at 
Section  m. 

Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 

Requirements 

69.  No  new  recording,  recordkeeping 
or  other  compliance  requirements  are 
adopted. 

Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities  and 
Significant  Alternatives  Considered 

70.  The  MO&O  generally  affirms  and 
clarifies  the  R&O,  but  it  also  modifies 
the  TV  duopoly  and  radio/TV  cross- 
ownership  rule.  As  explained  below, 
this  change  relates  to  the  standard  the 
Conunission  uses  to  determine  if  the 
necessary  circumstances  are  present  to 
approve  a  particular  combination.  As 
also  explained  below,  the  Conunission 
has  considered  how  this  change  affects 
small  entities,  and  taken  steps  to 
minimize  significant  economic  impact 
on  them. 

71.  The  duopoly  rule,  as  revised  in 
the  R&O,  permits  conunon  ownership  of 
two  TV  stations  in  the  same  market, 
defined  by  Designated  Market  Areas 
(DMAs),  if,  among  other  things,  eight 
independently  owned  and  operating 
full-power  TV  stations  would  remain 
post-merger  in  the  DMA  in  which  the 
communities  of  license  of  the  TV 
stations  in  question  are  located. 

72.  The  rules  as  revised  in  the  MO&O 
strike  what  we  believe  to  be  the 
appropriate  balance  between  allowing 
broadcast  stations  to  realize  the 
efficiencies  of  combined  operations,  and 
furthering  our  policy  goals  of 
competition  and  diversity.  The  rules 
tighten  the  showing  necessary  for 
common  ownership,  and  thereby 
prevent  stations  in  the  market  from 
obtaining  and  exercising  market  power 
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at  the  expense  of  smaller  stations.  For 
example,  consider  a  DMA  that  includes 
nine  TV  stations,  six  of  which  broadcast 
from  hjrpothetical  City  A,  and  the  other 
three  of  which  broadcast  from 
hypothetical  City  B.  The  signal  contoiu^ 
of  the  stations  in  City  A  do  not  reach 
viewers  in  City  B,  and  vice  versa.  The 
rule,  as  revised  in  the  R60,  would 
permit  two  of  the  three  stations  in  City 
B  to  combine,  with  the  possible  result 
that  they  could  obtain  and  exercise 
market  power  at  the  expense  of  the  third 
station  in  Qty  B.  The  ride  as  revised  in 
the  AfOfi-O  would  not  permit  any  of  the 
stations  in  City  B  to  combine  with  each 
other.  (It  would,  however,  permit  one 
station  in  City  A  to  combine  with  one 
station  in  Qty  B,  leaving  eight  TV 
stations  in  the  DMA.)  Thus,  the 
alternative  considered  of  affirming  the 
rule  as  revised  in  the  R60  coidd  have 
enabled  a  smaller  station's  competitors 
to  obtain  and  exercise  market  power. 

73.  In  tightening  the  circumstances 
under  which  two  stations  can  combine, 
we  recognize  that  our  new  rule  may  not 
just  protect  smaller  stations,  but  instead 
may  hamper  their  ability  to  combine, 
reduce  costs,  and  compete  more 
effectively.  We  note,  however,  that  the 
rules,  as  revised  in  the  R&O,  and 
affirmed  in  the  MO&O,  permit 
struggling  stations  to  combine  when  one 
of  them  has  ^ed  or  is  failing,  or  the 
combination  of  the  two  would  result  in 
the  construction  of  an  authorized  but  as 
yet  unconstructed  station. 

74.  For  the  above  reasons,  we  believe 
that  the  Commission  has  taken  steps  to 
minimize  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Report  to  Congress 

75.  The  Commission  will  send  a  copy 
of  this  MO&O,  including  this 
Supplemental  FRFA,  in  a  report  to  be 
sent  to  Congress  pursuant  to  the 
Congressional  Review  Act.  In  addition, 
the  Commission  will  send  a  copy  of  this 
MO&O,  including  this  Supplemental 
FRFA,  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration.  A  copy  of  this  MO&O 
and  Supplemental  FRFA  (or  summaries 
thereof)  will  also  be  published  in  the 
Federal  Register. 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 

Federal  Communications  Commission. 
William  F.  Caton, 
Deputy  Secretary. 

Rule  Changes 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Conununications 


Commission  amends  47  CFR  part  73  as 
follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303.  334  and  336. 

2.  Section  73.3555  is  amended  by 
revising  paragraphs  (b)(2)(ii)  and 
(c)(3l)(i)  to  read  as  follows: 

§73.3555    MulUpto  Ownership. 

***** 

(b)  •  *  *  - 
(2)'   '   • 

(ii)  at  least  8  independenUy  owned 
and  operating,  full-power  commercial 
and  noncommercial  TV  stations  woiUd 
remain  post-merger  in  the  DMA  in 
which  the  communities  of  license  of  the 
TV  stations  in  question  are  located. 
Count  only  those  stations  the  Grade  B 
signal  contours  of  which  overlap  with 
the  Grade  B  signal  contour  of  at  least 
one  of  the  stations  in  the  proposed 
combination.  In  areas  where  there  is  no 
Nielsen  DMA,  count  the  TV  stations 
present  in  an  area  that  would  be  the 
functional  equivalent  of  a  TV  market. 
Coimt  oidy  those  TV  stations  the  Grade 
B  signal  contours  of  which  overlap  with 
the  (kade  B  signal  contour  of  at  least 
one  of  the  stations  in  the  proposed 
combination. 
•        •        *        *        • 

(c)  *  *  * 
(3)*   *   * 

(i)  TV  stations:  independenUy  owned 
and  operating  full-power  broadcast  TV 
stations  within  the  DMA  of  the  TV 
station's  (or  stations')  community  (or 
communities)  of  license  that  have  Grade 
B  signal  contours  that  overlap  with  the 
Grade  B  signal  contour(s)  of  the  TV 
station(s)  at  issue; 
***** 

[FR  Doc.  01-3046  Filed  2-5-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

49  CFR  Part  37 
[Docket  OST-1 998-3648] 
RIN  210&-ACOO 

Transportation  for  Individuals  With 
Disabilities— Accessibility  of  Over-the- 
Road  Buses  (OTRBs) 

AGENCY:  Office  of  the  Secretary,  DOT. 

ACTION:  Interim  final  rule;  Request  for 
comments. 

SUMMARY:  The  Department  is  amending 
its  Americans  with  Disabilities  Act 


(ADA)  regulations  concerning 
accessibility  of  over-the-road  buses 
(OTRBs)  by  removing  the  provision 
requiring  compensation  to  passengers 
who  do  not  receive  required  service, 
clarifiying  the  information  collection 
requirements,  postponing  imtil  March 
26,  2001,  the  requirement  for  bus 
companies  to  submit  information 
reporting  ridership  on  accessible  fixed 
route  service  and  the  acquisition  of 
buses,  and  designating  a  different 
address  for  regulated  parties  to  use  in 
submitting  the  required  information. 
The  amendments  respond  to  a  recent 
court  decision  and  comments  on  the 
information  collection  requirements. 
DATES:  Effective  Date:  This  rule  becomes 
effective  March  8,  2001. 

Written  Comments:  Comments  on  the 
interim  final  nile  must  be  submitted  on 
or  before  March  8,  2001. 
ADDRESSES:  The  public  is  invited  to 
submit  written  comments  on  the  Interim 
Final  Rule.  The  Interim  Final  Rule  may 
be  changed  in  light  of  the  comments 
received.  Written  comments  shoxdd 
refer  to  the  docket  number  of  this 
interim  rule  and  be  submitted  in 
duplicate  to:  DOT  Central  Docket 
Management  Facility  located  in  room 
PLr^Ol  at  the  Plaza  level  of  the  Nassif 
Building,  400  Seventh  Street,  SW., 
Washington,  DC  20^90. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
collection  of  information  requirements 
should  direct  them  to  the  Office  of 
Management  and  Budget,  Attention: 
Desk  Officer  for  the  Office  of  the 
Secretary  of  Transportation,  Office  of 
Information  and  Regidatory  Affairs, 
Washington,  E>C  20503,  and  should  also 
send  a  copy  of  their  comments  to:  DOT 
Central  Docket  Management  Facility 
located  in  room  PL—401  at  the  Plaza 
level  of  the  Nassif  Building,  400 
Seventh  Sti«et,  SW..  Washington,  DC 
20590. 

All  docket  material  will  be  available 
for  inspection  at  this  address  and  on  the 
Internet  at  http://dms.dot.gov.  Docket 
hours  at  the  Nassif  Building  are 
Monday-Friday,  10  a.m.  to  5  p.m., 
excluding  Federal  holidays.  Those 
desiring  notification  of  receipt  of 
comments  must  include  a  self- 
addressed,  stamped  envelope  or 
postcard. 

FOR  FURTHER  INFORMATION  CONTACT: 

Blane  A.  Workie,  Attorney,  Regulation 
and  Enforcement,  Office  of  the  General 
Counsel,  400  7th  Street,  SW.,  Room 
10424.  Washington,  DC  20590,  202- 
366-9306  (voice),  202-366-9313  (fax), 
or  blane,workie@ost.dot.gov  (email). 
SUPPLEMENTARY  INFORMATION:  The 
Department's  September  1998  final  rule 
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on  over-the-road  bus  accessibility 
contained  a  number  of  information 
collection  requirements  and  a 
requirement  that  bus  operators 
compensate  disabled  passengers  when 
required  service  is  not  provided.  The 
final  rule  amends  both  of  the 
aforementioned  requirements  and 
postpones  until  March  26,  2001,  the 
requirement  for  bus  companies  to 
submit  information  reporting  ridership 
on  accessible  fixed  route  service  and  the 
acquisition  of  buses.  The  Department 
addresses  the  reasons  for  the 
amendments  in  tiun. 

Section  37.199    Compensation  for 
Failure  To  Provide  Required  Vehicles  or 
Service 

As  a  means  of  ensuring  that  OTRB 
operators  were  accountable  for  meeting 
service  requirements  under  the  final 
rule,  the  Department  adopted  a 
suggestion  made  by  bus  industry 
commenters  during  the  comment  period 
leading  to  the  final  rule.  Section  37.199 
of  the  final  rule  requires  bus  operators 
to  make  modest  compensation  payments 
to  disabled  passengers  when  required 
service  is  not  provided.  This  provision 
focuses  primarily,  though  not 
exclusively,  on  48-ho\u'  advance  notice 
service. 

The  bus  industry  sought  judicial 
review  of  the  entire  find  rule.  The  U.S. 
District  Coiut  for  the  District  of 
Coliunbia  upheld  the  final  rule  in  every 
respect.  American  Bus  Association,  Inc. 
v.  Rodney  E.  Slater,  No.  98  Civ.  2351  (D. 
D.C.  September  10,  1999).  The  industry 
then  appealed  the  District  Court 
decision  solely  with  respect  to  §  37.199. 
On  November  14,  2000,  the  Federal 
Appeals  Court  for  the  District  of 
Coliunbia  Circuit  determined  that  the 
compensation  provision  was  not 
authorized  by  statute.  American  Bus 
Association,  Inc.  v.  Rodney  E.  Slater, 
231  F.3d  1  (D.C.  Cir.  Nov.  14.  2000).  In 
consequence  of  the  court's  decision,  the 
Department  in  this  final  rule  is  deleting 
§  37.199.  as  well  as  certain 
recordkeeping  and  reporting  provisions 
that  relate  to  the  compensation 
provision. 

The  Department  wishes  to  emphasize 
that  the  remainder  of  the  rule,  including 
all  requirements  for  accessible  buses 
and  bus  service,  remain  fully  in  effect. 
The  coiut  decision  does  not  change 
these  requirements  in  any  way. 

The  Department  continues  to  believe 
that  OTRB  operators  must  remain 
accountable  for  proper  implementation 
of  all  required  service  under  the  rule. 
While  removing  §  37.199  will  eliminate 
the  opportunity  for  individual 
passengers  to  receive  compensation 
automatically  for  the  denial  of  required 


service,  there  are  other  existing  means 
through  which  the  Department's  rule 
can  be  enforced. 

Under  Tide  III  of  the  ADA,  there  are 
judicial  remedies  available  for 
noncompliance  (e.g.,  enforcement 
litigation  brought  by  the  Department  of 
Justice).  Also,  the  OTRB  rule  includes 
recordkeeping  and  reporting 
requirements  concerning  the  provision 
of  service.  These  requirements  will 
allow  the  Department  and  other 
interested  persons  to  determine  the 
extent  to  which  OTRB  operators  provide 
required  service.  It  may  also  provide  a 
factual  basis  for  the  Department  to  work 
with  the  Department  of  Justice  on 
potential  enforcement  actions.  The 
Department  seeks  comment  on  whether 
there  are  other  appropriate  enforcement 
mechanisms  that  the  Department  could, 
in  the  future,  propose  to  replace 
§37.199. 

The  Department  also  seeks  comment 
on  whether,  in  the  absence  of  §  37.199, 
we  shoiUd  reconsider  certain 
substantive  provisions  of  the  rule. 
Diuing  the  conunent  period  leading  to 
the  OTRB  rule,  bus  industry 
commenters  asked  to  maximize  the  use 
of  on-call  accessible  bus  service,  saying 
that  it  was  the  most  cost-effective 
approach  to  providing  accessible 
services.  Disability  community 
commenters  disagreed,  saying  that  on- 
call  service  had  shown  itself  to  be 
unreliable  and  that  disabled  passengers 
could  not  covmt  on  the  bus  industry  to 
comply  fully  with  on-call  service 
obligations. 

To  mitigate  impacts  of  the  nde  on 
small  businesses,  we  permitted  charter/ 
tour  operators  and  smaller  fixed-route 
and  mixed-service  operators  to  meet 
their  requirements  through  48-hour  on- 
call  services,  rather  than  requiring  them 
to  purchase  accessible  buses  in  all  cases. 
We  believed  that  this  decision  was 
reasonable,  in  part,  because  it  was 
balanced  by  the  compensation  provision 
of  §  37.199.  which  would  help  to  ensiu'e 
that  bus  operators  met  their  obligations. 
In  the  absence  of  this  accoimtability 
mechanism,  should  the  Department 
reconsider  its  decision  to  allow 
extensive  use  of  on-call  bus  service?  For 
example,  should  we  propose  requiring 
acquisition  of  accessible  buses  in  some 
situations  where  on-call  service  is  not 
permitted?  Are  there  other  ways  of 
restoring  the  balance  between  the 
Department's  objectives  of  ensuring 
accessible  buses  and  service  for 
passengers  with  disabilities  and 
mitigating  economic  impacts  on  small 
businesses? 


Section  37.213    Information  Collection 
Requirements 

The  Department  is  making  changes  to 
the  final  rule  regarding  the  information 
collection  requirements  in  response  to 
comments.  In  an  April  1, 1999,  Federal 
Register  notice  (64  FR  15866),  we  asked 
for  comments  on  these  requirements 
imder  the  Paperwork  Reduction  Act.  We 
received  91  comments  from  members  of 
disability  community  organizations, 
individuals  with  disabilities,  and  state 
and  local  agencies  that  work  with 
individuals  with  disabilities.  Prior  to 
this  notice,  the  American  Bus 
Association  (ABA)  had  provided  a 
comment  on  the  information  collection 
requirements  of  the  rule.  We  received 
no  additional  comments  from  the  bus 
industry  regarding  the  information 
collection  requirements  following  the 
April  1999  notice. 

The  conunon  theme  among  the 
disability  conunimity  comments  was 
that  the  only  way  to  protect  the  civil 
rights  of  people  with  disabilities  and 
provide  equal  access  to  transportation  is 
to  hold  OTRB  companies  accoimtable 
by  requiring  docxunentation. 
Dociunentation  is  the  only  way  a 
disabled  passenger  can  prove  that  he  or 
she  made  a  request  for  advance  service 
or  equivalent  service  or  that  lawful 
compensation  is  due. 

The  commenters,  however,  had 
concerns  regarding  the  proposed 
documentation.  One  concern  was  that 
bus  companies  may  require  the 
passenger  to  provide  documentation  as 
proof  or  as  a  prerequisite  to  receiving 
accessible  service.  A  commenter 
requested  that  the  rule  make  clear  that 
neither  a  copy  of  the  form  or 
confirmation  number  is  needed  as  proof 
of  request  or  as  a  prerequisite  to 
receiving  accessible  service.  DOT 
believes  that  it  is  clear  that  bus 
companies  caimot  require 
documentation  as  a  prerequisite  to 
receiving  accessible  service.  Nowhere  in 
the  rule  is  there  a  requirement  for 
disabled  persons  to  provide  proof  of 
request  as  a  prerequisite  to  receiving 
accessible  service. 

A  second  concern  was  that  the  request 
for  an  accessible  bus  should  cover  the 
entire  trip,  including  round  trip  or  any 
connections,  and  operators  should  be 
required  to  document  the  arrangements 
that  were  made  to  provide  an  accessible 
bus.  Commenters  wanted  assiuance  that 
a  passenger  traveling  round  trip  or 
whose  trip  involves  bus  changes  shoidd 
only  have  to  make  one  request.  DOT 
believes  that  the  rule  intends  for  a 
request  for  accessible  bus  service  to 
cover  the  entire  trip,  including  nnmd 
trip  and/or  any  connections.  The 
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amendment  revises  the  rule  to  clarify 
this  point. 

A  third  concern  was  that  the  rule  does 
not  specify  what  constitutes  a  failure  to 
provide  an  accessible  bus.  A  failure  to 
provide  service  occurs  when  accessible 
service  is  not  provided.  Specific 
questions  as  to  whether  there  is  a  failure 
on  the  part  of  operator  to  provide  the 
requested  accessible  service  when  the 
passenger  is  made  to  wait  or  accepts  an 
alternative  arrangement  are  primarily 
matters  of  interpretation.  DOT  does  not 
believe  it  is  necessary  to  modify  the 
regulations  for  this  piupose. 

Commenters  supported  the 
requirement  that  bus  companies  report 
the  number  of  new  or  used  accessible 
buses  that  have  been  purchased  or 
leased.  Many  coounenters  explained 
that  this  requirement  is  essential  to 
monitor  companies'  compliance  with 
the  regulations.  One  commenter 
suggested  that  companies  should  be 
required  to  report  both  the  number  of 
accessible  buses  that  are  actually  used 
in  service  and  the  number  of  accessible 
buses  in  the  entire  fleet.  DOT  does  not 
think,  however,  that  there  is  a  strong 
rationale  for  requiring  companies  to 
report  the  number  of  accessible  buses 
that  are  actually  used  in  service,  since 
the  rule  already  requires  fixed  route 
operators  to  report  the  number  of 
accessible  buses  in  each  category  and 
ridership  on  accessible  buses. 

Another  commenter  expressed  a 
concern  with  how  bus  companies  are 
planning  to  make  their  fleets  accessible. 
Specifically,  the  commenter  wanted 
data  indicating  whether  companies 
would  raise  fares  or  receive  government 
assistance.  As  stated  in  the  September 
1998  final  rule's  preamble,  there  are  a 
variety  of  programs  that  provide 
financial  assistance  or  relief  to  OTRB 
companies.  OTRB  companies  accepted 
over  $2  million  in  accessibilify 
subsidies  during  1999,  for  example.  The 
Department  does  not  believe,  however, 
that  it  is  necessary  to  collect  extensive 
fare  information,  which  can  reflect  a 
variety  of  market  influences. 

Some  disability  community 
commenters  said  that  the  requirement 
that  bus  companies  report  the  number  of 
lift  boardings  should  be  eliminated  from 
the  rule.  There  is  a  general  belief  among 
disabilify  communify  commenters  that, 
historically,  bus  companies  have 
underreported  this  information  and  that 
DOT'S  reliance  on  this  data  will  be 
detrimental  to  the  disability  communify. 
Thus,  in  the  absence  of  some  way  to 
independently  verify  this  data,  they 
assert  that  this  requirement  should  be 
dropped.  The  ABA  believes  that 
reporting  under  the  rule  should  be 
limited  to  Class  I  carriers  and  to  data 


concerning  total  one-way  trips  and  total 
one-way  trips  by  passengers  in 
wheelchairs. 

DOT  believes  that  it  is  important  that 
the  rule  retain  the  requirement  to  report 
the  number  of  lift  boardings  because 
ridership  has  been  a  major  issue  in  this 
regulation.  Six  years  from  now,  there 
will  be  a  regulatory  review  and  some 
measure  of  usage  is  potentially  useful 
information.  DOT  is  aware  of  concerns 
of  imderreporting  and  will  aim  to 
periodically  perform  spot  checks  of  lift 
boarding  usage  to  test  the  accuracy  of 
the  information  provided  by  the  OTRB 
industry.  We  are  also  willing  to  consider 
data  developed  independently  by 
sources  outside  the  Department. 

We  recognize  that  ABA  opposes  the 
accountabilify  requirements  of  the  rule, 
and  consequently  would  prefer  to  avoid 
reporting  information  concerning  the 
success  of  bus  companies  in  meeting 
their  requirements  for  accessible  buses 
and  service.  Nonetheless,  for  program 
evaluation  and  compliance  purposes, 
we  believe  that  this  recordkeeping  and 
reporting  is  vital  to  ensuring  that 
passengers  receive  the 
nondiscriminatory  service  that  the  ADA 
and  the  Department's  regulation 
establish  as  their  civil  right. 

Many  disabilify  communify 
commenters  expressed  the  viewpoint 
that  the  proposed  five-year  record 
retention  requirement  is  too  short.  The 
OTRB  industry  has  over  thirteen  years 
to  phase  in  the  ADA  regulations. 
Therefore,  commenters  said,  the 
retention  period  should  be  extended  to 
fifteen  or  twenfy  years  in  order  to  cover 
the  entire  period  in  which  the 
regulations  are  to  be  phased  in.  The 
ABA  suggested,  however,  that  the 
record  retention  period  be  reduced  to 
one  year,  as  a  means  of  reducing 
paperwork  burdens. 

DOT  is  not  persuaded  by  these 
arguments  and  believes  thiat  five  years  is 
an  appropriate  time  period  for  retention 
of  records  and  a  reasonable  compromise 
between  these  competing  concerns.  It  is 
unlikely  that  in  year  10  there  will  be  a 
need  or  interest  to  look  at  forms  from 
year  4,  and  older  records  would  be  of 
limited  use  in  enforcement  proceedings. 
In  DOT'S  experience,  five  years  is  ample 
time  to  retain  records  for  enforcement 
purposes.  In  addition,  requiring  long- 
term  or  indefinite  retention  of  records 
could  add  to  the  information  collection 
burden  of  the  rule  for  Paperwork 
Reduction  Act  purposes.  Yet,  permitting 
companies  to  discard  records  after  one 
year  woifld  probably  be  insufficient  for 
program  evaluation  and  compliance 
purposes. 

Commenters  further  requested  that 
DOT  require  that  the  individual  forms 


be  submitted  to  DOT  annually  because 
the  summarized  reports  submitted  by 
industry  might  not  be  entirely  accurate. 
DOT  believes  that  it  is  sufficient  to 
require  the  OTRB  industry  to  submit 
annual  reports,  especially  considering 
the  fact  that  operators  must  make  the 
forms  available  to  DOT  or  Department  of 
Justice  (DOJ)  officials  at  their  request.  In 
addition,  the  limitations  of  the 
Department's  resouirces  would  make  it 
difficult  for  us  to  catalog  the  additional 
forms  and  review  them  adequately. 
Commenters  also  asserted  that  records 
should  be  made  available  to  the  general 
public.  Most,  if  not  all,  of  the  records  or 
information  that  DOT  receives  from  the 
OTRB  industry  would  be  available  to 
the  public  under  the  Freedom  of 
hifonnation  Act  (FOIA). 

There  were  also  a  number  of 
comments  regarding  the  proposed  forms 
to  be  used.  One  suggestion  is  that  Form 
A  should  denote  the  locations  where  the 
accessible  bus  is  needed  and  operators 
should  be  required  to  doc\unent  the 
arrangements  made  for  the  return  trip  or 
any  connections.  A  second  suggestion  is 
that  Forms  A  and  B  differ  imnecessarily, 
which  can  lead  to  confusion.  A  third 
suggestion  is  that  there  needs  to  be 
clarification  of  when  a  passenger  is 
entitled  to  documentation  for  equivalent 
service. 

Commenters  said  that  the  rule  and 
Form  B  should  more  clearly  require 
small  fixed  operators  who  choose  to 
provide  equivalent  service  give  the 
passenger  a  copy  of  Form  B  upon 
request  for  equivalent  service  and 
whenever  the  requested  equivalent 
service  is  provided.  A  fourth  suggestion 
is  that  DOT  fix  an  error  in  item  10  of 
Form  B.  Item  10  of  Form  B  states  "If  the 
answer  to  items  9  and  10  is  no,  attach 
documentation  that  compensation 
required  by  Department  of 
Transportation  regulations  was  paid." 
Item  10  mistakenly  refers  to  item  10  as 
if  it  preceded  it,  leading  one  commenter 
to  wonder  whether  an  item  is  missing 
from  Form  B. 

Based  upon  these  comments,  DOT  is 
revising  Appendix  A  to  Subpart  H  of 
Part  37  and  section  37.213  of  the  final 
rule.  As  explained  earlier,  DOT  agrees 
with  the  comments  that  the  form  should 
include  a  question  about  the  location(s) 
where  an  accessible  bus  is  needed.  DO'T 
also  agrees  with  the  suggestions  that 
Forms  A  and  B  should  not  differ 
unnecessarily.  For  these  reasons,  we 
have  eliminated  the  dual  forms  and 
created  one  form,  which  will  be  used  for 
all  purposes.  The  new  form  avoids  the 
problem  cited  by  commenters  with 
respect  to  item  10  of  Form  B. 
Additionally,  the  new  form  does  not 
require  OTRB  operators  attach 
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dociunentation  that  compensation  was 
paid  because  the  compensation 
provision  has  been  eliminated. 
Furthermore,  DOT  agrees  that  there 
needs  to  be  clear  language  in  section 
37.213(b)  of  the  final  rule  and  Form  B 
explaining  that  a  passenger  is  entitled  to 
docimientation  whenever  equivalent 
service  is  requested  and  whenever  the 
requested  equivalent  service  is  not 
provided. 

The  ABA  requested  clarification  of 
the  time  in  which  bus  companies 
should  send  copies  of  the  form  back  to 
passengers  after  a  request  for  accessible 
or  equivalent  service.  The  ABA 
suggested  the  next  business  day  after  the 
request  is  received.  In  cases  where  the 
carrier  foiled  to  provide  accessible  or 
equivalent  service,  and  the  carrier  paid 
compensation,  ABA  recommended  that 
the  form  and  attached  compensation 
should  be  sent  within  up  to  seven 
working  days  fitim  the  failiu«  to  provide 
service.  The  ABA  said  that  this  would 
be  consistent  with  the  seven-day  time 
frame  for  actually  providing  the 
compensation. 

The  Department  agrees  with  the  ABA 
in  that  on  the  next  business  day  after  a 
passenger's  request  for  accessible  or 
equivalent  services  is  received,  bus 
companies  should  send  copies  of  the 
form  back  to  that  passenger.  It  does  not 
matter  whether  the  operator  believes 
that  it  has  a  basis  imder  the  rule  for 
foiling  to  provide  accessible  or 
equivalent  service  (e.g.,  the  request  for 
accessible  service  was  not  made  in  a 
timely  manner),  it  must  still  send  copies 
of  the  form  to  the  passenger  on  the  next 
business  day.  The  compensation 
provision  has  been  removed  from  the 
rule  and  thus,  the  related  requirement  of 
attaching  compensation  to  the  form  no 
longer  exists. 

Comments  were  also  received 
suggesting  that  DOT  require  bus 
companies  to  post  public  notice  of  key 
ADA  requirements  on  their  buses,  at 
their  stations,  in  their  publications,  and 
on  their  web-sites.  Some  conunenters 
propose  that  the  companies  make  forms 
available  through  various  means  such  as 
over  the  internet,  via  facsimile,  available 
for  pick-up,  or  mailed  on  the  same  day 
the  request  is  made.  Such  third-party 
notice  requirements  are  viewed  as 
information  collection  burdens  under 
the  Paperwork  Reduction  Act,  and  we 
are  not  convinced  that  they  are 
necessary  burdens  to  impose.  It  is  in  the 
interest  of  all  concerned,  including  the 
companies,  to  make  customers  aware  of 
available  services.  The  Department  can 
revisit  this  issue  if  it  appears,  during 
implementation,  that  consumers  are  not 
receiving  adequate  information. 


As  for  the  burden  estimates,  the 
commenters  agreed  that  most  of  DOT's 
estimations  of  the  burden  hours  that  it 
will  take  to  comply  with  the  reporting 
requirements  were  reasonable.  The  only 
one  they  felt  was  exaggerated  was  the 
estimation  of  the  amoimt  of  time  it  will 
take  to  prepare  an  annual  report  listing 
the  number  of  accessible  buses.  DOT 
estimated  that  it  will  take  35.4  hours 
and  the  commenters  feel  that  three  to 
five  hours  is  a  more  accurate  estimation. 
The  commenters  argue  that  computers 
and  the  Internet  substantially  lessen  the 
burden  of  the  paperwork  requirements. 
OTRB  companies  can  use  computers  to 
automatically  confirm  and  record 
transactions  completed  over  the 
Internet.  If  the  transaction  is  completed 
by  telephone,  an  employee  can  enter  the 
information  as  the  transaction  is  taking 
place.  By  keeping  an  up-to-date 
database,  this  information  will  always 
be  ready  and  available.  Therefore,  it  will 
take  minimal  hours  to  report  this 
information  to  DOT. 

DOT  agrees  that  modem  technology 
could  reduce  the  burden  of  preparing  an 
annual  report  listing  the  number  of 
accessible  buses.  However,  the 
commenters  have  not  provided  DOT 
with  the  data  to  support  their  belief  that 
three  to  five  hours  is  a  more  accurate 
estimate.  All  of  DOT's  burden  hour 
estimates  were  calculated  using  national 
averages  of  cost  indicators  developed 
through  a  major  study  of  records 
management  costs.  The  Association  of 
Records  Managers  and  Administrators 
(ARMA)  sponsored  this  study. 

Extension  of  Due  Date  for  Information 
Collection 

The  September  1998  final  rule  on  over 
the  road  buses  (49  CFR  Part  37,  Subpart 
H)  called  for  bus  companies  to  submit 
a  number  of  forms,  reports  and  data  to 
the  Department.  In  this  final  riile,  we 
extend  the  due  date  for  information 
collection  as  required  by  §  37.213  of  this 
rule.  Paragraph  (c)  of  this  section  called 
for  large  operators  to  make  their  first 
submissions  to  the  Department  on 
October  30,  2000,  for  the  year  beginning 
in  October  1999,  and  for  small  operators 
to  make  their  first  submissions  to  the 
Department  on  October  29,  2001,  for  the 
year  beginning  in  October  2000. 
Paragraph  (d)  called  for  bus  companies 
to  submit  their  first  report  on  accessible 
and  inaccessible  new,  used  and  leased 
buses  to  the  Department  on  October  28, 
1999,  for  the  year  beginning  in  October 
1998. 

The  Department  is  extending  the 
effective  date  for  some  of  the 
information  collection  requirements  for 
two  reasons.  First,  although  the 
Department  published  a  notice 


requesting  conunents  on  these 
information  collection  requirements  on 
April  1, 1999,  DOT  has  not  been  able  to 
publish  a  notice  addressing  the 
comments  received  until  today. 
Following  the  publication  of  this  final 
rule,  we  expect  to  obtain  an  OMB 
control  nimiber  for  the  new  information 
collection  requirements  resulting  bom 
the  OTRB  rulemaking. 

Second,  in  December  1999,  two  major 
bus  industry  associations  petitioned  the 
Department  to  change  this  rule. 
Beginning  on  October  29,  1999,  bus 
companies  were  required  to  submit  a 
report  concerning  the  acquisition  of 
buses.  The  industry  associations  alleged 
that  most  operators  were  not  aware  of 
the  requirement  and  relatively  few 
operators  had  submitted  the 
information.  Although  we  did  provide 
legal  notice  of  the  requirement,  we 
believe  we  should  provide  more  time 
because  we  have  not  completed  the 
Paperwork  Reduction  Act  requirements. 
The  Department  will  also  make  efforts 
to  inform  companies  of  this  reporting 
requirement. 

'The  Department,  however,  does  not 
want  to  lose  the  benefit  of  information 
gathered  diuing  the  past  two  years 
regarding  company  bus  acquisitions. 
Thus,  we  are  amending  §  37.213(d)  by 
changing  the  first  reporting  date  for  the 
acquisition  of  buses  from  October  29, 
1999  to  March  26,  2001,  but  we  will 
reqxiire  the  March  2001  report  to 
include  data  for  the  period  of  October 
1998  through  October  2000.  All 
subsequent  submissions  will  be  due  on 
the  last  Monday  in  October  of  that  year 
and  would  include  a  year  of  data  (i.e. 
the  October  29,  2001  submission  should 
include  data  from  October  2000  through 
October  2001). 

The  Department  also  does  not  want  to 
lose  the  benefit  of  information  gathered 
during  the  past  year  regarding  ridership. 
Thus,  we  are  amending  §  37.213(c)  by 
•  changing  the  first  reporting  date  for 
ridership  data  for  large  operators  bom 
October  30,  2000  to  March  26,  2001.  The 
same  data  that  should  have  been 
submitted  on  October  30,  2000.  for  the 
period  of  October  1999  through  October 

2000,  shall  be  submitted  on  March  26, 

2001.  Beginning  on  October  29,  2001 
and  on  the  last  Monday  in  October  each 
year  thereafter,  large  operators  must 
submit  data  for  the  year  commencing 
and  ending  each  October  (i.e.  the 
October  30,  2001  submission  by  large 
operators  must  include  data  from 
October  2000  through  October  2001). 
The  due  date  for  submissions  by  small 
operators,  October  29,  2001,  remains 
unchanged  except  to  clarify  that  data  for 
each  year  thereafter  must  be  submitted 
on  the  last  Monday  in  October. 
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Additionally,  we  are  amending 
§  37.213(a).  (b),  (c).  and  (d)  by  deleting 
tbe  phrase  "on  that  date"  and  adding 
the  phrase  "on  the  last  Monday  in 
October"  to  clarify  that  the  due  date  for 
the  submission  of  data  in  subsequent 
years  is  always  the  last  Monday  in 
October. 

Finally,  petitioners  were  correct  in 
stating  that  there  was -uncertainty  about 
which  office  in  DOT  would  collect  the 
data  in  this  and  other  reports.  Although 
the  September  1998  report  designated 
the  Bureau  of  Transportation  Statistics 
(BTS)  to  play  this  role,  DOT  has  decided 
to  require  submission  of  the  reports  to 
the  Office  of  Data  Analysis  and 
Information  Systems  in  the  Federal 
Motor  Carrier  Safety  Administration, 
and  the  rule  has  been  changed  to  this 
efiiact. 

Regulatory  Analysis  and  Notices 

•  Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

This  rulemaking  is  not  "significant" 
under  Executive  Order  12866  or  the 
Department  of  Transportation 
Regidatory  Policies  and  Procedures 
because  there  are  no  costs  associated 
-with  this  rule. 

•  Executive  Order  13132  (Federalism) 

This  final  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132  ("Federalism").  This  final  rule 
does  not  adopt  any  regxilatjon  that  (1) 
has  substantial  direct  effects  on  the 
States,  the  relationship  between  the 
national  government  and  the  States,  or 
the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenmient;  (2)  imposes 
substantial  direct  compliance  costs  on 
State  and  local  governments;  or  (3) 
preempts  state  law.  Therefore,  the 
consultation  and  funding  requirements 
of  Executive  Order  13132  do  not  apply. 

•  Executive  Order  13084 

This  final  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13084  ("Consultation  and  Coordination 
with  Indian  Tribal  Governments"). 
Because  this  final  rule  does  not 
significantly  or  uniquely  affect  the 
commimities  of  the  Indian  tribal 
governments  and  does  not  impose 
substantial  direct  eompliance  costs,  the 
funding  and  consultation  requirements 
of  Executive  Order  13084  do  not  apply. 

•  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  requires  an  agency  to 
review  regulations  to  assess  their  impact 


on  small  entities  imless  the  agency 
determines  that  a  rule  is  not  expected  to 
have  a  significant  impact  on  a 
substantial  number  of  small  entities.  We 
hereby  certify  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  nimiber  of  small  entities 
because  it  imposes  no  costs. 

•  Paperwork  Reduction  Act 

As  required  by  the  Paperwork 
Reduction  Act  of  1995,  DOT  has 
submitted  the  Information  Collection 
Requests  (ICRs)  abstracted  below  to  the 
Office  of  Management  and  Budget 
(OMB).  Before  OMB  decides  whether  to 
approve  these  proposed  collections  of 
information  and  issue  a  control  number, 
the  public  must  be  provided  30  days  to 
comment.  Organizations  and 
individuals  desiring  to  submit 
comments  on  the  collection  of 
information  requirements  should  direct 
them  to  the  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for  the 
Office  of  the  Secretary  of 
Transportation,  Office  of  Information 
and  Regulatory  A^irs,  Washington,  DC 
20503,  and  should  also  send  a  copy  of 
their  comments  to:  DOT  Central  Docket 
Management  Facility  located  in  room 
PL-401  at  the  Plaza  level  of  the  Nassif 
Bxiilding,  400  Seventh  Sti-eet,  SW., 
Washington,  DC  20590.  OMB  is  required 
to  make  a  decision  concerning  the 
collection  of  information  requirements 
contained  in  this  rule  between  30  and 
60  days  after  publication  of  this 
dociiment  in  the  Federal  Register. 
Therefore,  a  comment  to  OMB  is  best 
assured  of  having  its  full  effect  if  OMB 
receives  it  within  30  days  of 
publication. 

We  will  respond  to  any  OMB  or 
public  comments  on  the  information 
collection  requirements  contained  in 
this  rule.  OST  may  not  impose  a  penalty 
on  persons  for  violating  information 
collection  requirements  which  do  not 
display  a  current  OMB  control  number, 
if  required.  OST  intends  to  obtain 
current  OMB  control  numbers  for  any 
new  information  collection 
requirements  resulting  from  this 
rulemaking  action.  The  OMB  control 
number,  when  assigned,  will  be 
announced  by  separate  notice  in  the 
Federal  Register. 

The  ICRs  were  previously  published 
in  the  Federal  Register  (54  FR  15866). 
Although  minor  changes  in  the 
information  collection  burden  hours  in 
1(A)-(D)  and  2(A)-(C)  as  well  as  the 
estimated  total  annual  burden  hours 
have  been  made  due  to  mathematical 
errors  in  the  previous  submission,  the 
assumptions  upon  which  these 
calcidations  are  based  have  not 
changed.  Moreover,  the  effect  on  the 


information  collection  burden  hours  of 
the  elimination  of  the  compensation 
requirement  provision  on  the  ICRs  is  de 
minimis. 

The  DOT  Final  Ride  on  Accessibility 
of  Over-the-Road  Buses  has  information 
collection  requirements  in  four  areas:  (1) 
Advance  notice  requests;  (2)  equivalent 
service;  (3)  ridership  on  accessible  fixed 
route  service;  and,  (4)  number  of 
accessible  and  inaccessible  purchased 
or  leased  buses. 

(1)(A)  Requirement  to  fill  out  a  form 
each  time  there  is  an  advance  notice 
request. 

Respondents:  Demand-responsive  (i.e. 
charter/tour  service)  operators.  Fixed 
route  companies  before  fleet  becomes 
fully  accessible.  Small  mixed  service 
operators  that  choose  to  provide  48  hour 
notice. 

Estimated  Annual  Burden  on 
Respondents:  3.3  (low  estimate)  to  5.0 
(high  estimate)  hours  for  each  of  the 
3,448  respondents. 

Estimated  Total  Annual  Burden: 
11,478  (low  estimate)  to  17,321  (high 
estimate)  hours. 

Frequency:  15  times  (low  estimate) 
and  23  times  (high  estimate)  in  initial 
year. 

(1)(B)  Requirement  to  provide  a  copy 
of  the  form  to  the  passenger  when  the 
operator  receives  a  request  for  accessible 
bus  service. 

Respondents:  Demand-responsive  (i.e. 
charter/tour  service)  operators.  Fixed 
route  companies  before  fleet  becomes 
fully  accessible.  Small  mixed  service 
operators  that  choose  to  provide  48  hour 
notice. 

Estimated  Annual  Burden  on 
Respondents:  3.1  (low  estimate)  to  4.7 
hours  (high  estimate)  for  each  of  the 
3,448  respondents. 

Estimated  Total  Annual  Burden: 
10,787  (low  estimate)  to  16,277  (high 
estimate)  hours. 

Frequency:  15  times  (low  estimate) 
and  23  times  (high  estimate)  in  initial 
year. 

(1)(C)  Requirement  to  provide  a  copy 
of  the  form  to  the  passenger  on  the 
scheduled  date  of  trip  if  the  requested 
accessible  bus  was  not  provided. 

Respondents:  Demand-responsive  (i.e. 
charter/tour  service)  operators.  Fixed 
route  companies  before  fleet  becomes 
fully  accessible.  Small  mixed  service 
operators  that  choose  to  provide  48  hour 
notice. 

Estimated  Annual  Burden  on 
Respondents:  0.3  (low  estimate)  to  0.5 
hours  (high  estimate)  for  each  of  the 
3,448  respondents. 

Estimated  Total  Annual  Burden: 
1,079  (low  estimate)  to  1628  (high 
estimate)  hours. 
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Frequency:  1  time  (low  estimate)  to  2 
times  (high  estimate)  in  initial  year. 

(1)(D)  Requirement  to  retain  one  copy 
of  the  form  for  5  years. 

Respondents:  Demand-responsive  (i.e. 
charter/tour  service)  operators.  Fixed 
route  companies  before  fleet  becomes 
fully  accessible.  SmaU  mixed  service 
operators  that  choose  to  provide  48  hour 
notice. 

Estimated  Annual  Burden  on 
Respondents:  1.9  (low  estimate)  to  2.9 
(high  estimate)  hours  for  each  of  the 
3,448  respondents. 

Estimated  Total  Annual  Burden: 
6,627  (low  estimate)  to  9999  (high 
estimate)  hours. 

Frequency:  15  times  (low  estimate) 
and  23  times  (high  estimate)  in  initial 
year. 

(1)(E)  Requirement  to  submit  a 
sununary  of  its  form  to  DOT. 

Respondents:  Demand-responsive  (i.e. 
charter/tour  service)  operators.  Fixed 
route  companies  before  fleet  becomes 
fully  accessible.  Small  mixed  service 
operators  that  choose  to  provide  48  hour 
notice. 

Estimated  Annual  Burden  on 
Respondents:  35.4  hours  for  each  of  the 
3,448  respondents. 

Estimated  Total  Annual  Burden: 
122,059  hours. 

Frequency:  Submit  summary  to  DOT 
annually. 

(2)(A)  Requirement  to  fill  out  a  form 
each  time  fixed  route  operator  provides 
equivalent  service. 

Respondents:  Small  fixed  route 
operators  who  choose  to  provide 
equivalent  service  to  passengers  with 
disabilities. 

Estimated  Annual  Burden  on 
Respondents:  4.0  (low  estimate)  to  6.3 
(high  estimate)  hours  for  each  of  the  215 
respondents. 

Estimated  Total  Annual  Burden:  870 
(low  estimate)  to  1356  (high  estimate) 
hours. 

Frequency:  18  times  (low  estimate) 
and  28  times  (high  estimate)  in  initial 
year. 

(2)(B)Requirement  to  provide  one 
copy  of  the  form  to  the  passenger. 

Respondents:  Small  fixed  route 
operators  who  choose  to  provide 
equivalent  service  to  passengers  with 
disabilities. 

Estimated  Annual  Burden  on 
Respondents:  3.8  (low  estimate)  to  5.9 
(high  estimate)  hours  for  each  of  the  215 
respondents. 

Estimated  Total  Annual  Burden:  817 
(low  estimate)  to  1274  (high  estimate) 
hours. 

Frequency:  18  times  (low  estimate) 
and  28  times  (high  estimate)  in  initial 
year. 


(2)(C)  Requirement  to  retain  copy  for 
5  years. 

Respondents:  Small  fixed  route 
operators  who  choose  to  provide 
equivalent  service  to  passengers  with 
disabilities. 

Estimated  Annual  Burden  on 
Respondents:  2.3  (low  estimate)  to  3.6 
(high  estimate)  hours  for  each  of  the  215 
respondents. 

Estimated  Total  Annual  Burden:  502 
(low  estimate)  to  783  (high  estimate) 
hours. 

Frequency:  18  times  (low  estimate) 
and  28  times  (high  estimate)  in  initial 
year. 

(2)(D)Requirement  to  submit  a 
summary  of  its  form  to  DOT. 

Respondents:  Small  fixed  route 
operators  who  choose  to  provide 
equivalent  service  to  passengers  with 
disabilities. 

Estimated  Annual  Burden  on 
Respondents:  35.4  hours  for  each  of  the 
215  respondents. 

Estimated  Total  Annual  Burden: 
7,611  hours. 

Frequency:  Submit  siunmary  to  DOT 
annuaJly. 

(3)  Requirement  to  submit  a  report  to 
DOT  on  ridership  on  accessible  fixed 
route  buses. 

Respondents:  Fixed  route  operators. 

Estimated  Annual  Burden  on 
Respondents:  35.4  hours  for  each  of  the 
448  respondents. 

Estimated  Total  Annual  Burden: 
15,859  hours. 

Frequency:  Submit  report  to  DOT 
annually. 

(4)  Requirement  to  submit  a  report  to 
DOT  listing  the  number  of  accessible 
and  inaccessible  new  and  used  buses  it 
has  purchased  or  leased,  as  well  as  the 
total  numbers  of  buses  in  operators' 
fleets. 

Respondents:  All  operators. 

Estimated  Annual  Burden  on 
Respondents:  35.4  hours  for  each  of  the 
3448  respondents. 

Estimated  Total  Annual  Burden: 
122,059  hours. 

Frequency:  Submit  report  to  DOT 
annually. 

The  estimated  total  annual  burden 
resulting  from  the  collection  of 
information  in  the  DOT  Final  Rule  on 
Accessibility  of  Over-the-Road  Buses  is 
between  299,748  hours  (low  estimate)  to 
316,226  hours  (high  estimate). 

•  Unfunded  Mandates  Reform  Act 

The  Department  has  determined  that 
the  requirements  of  Tide  II  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
do  not  apply  to  this  rulemaking. 

List  of  Subjects  in  49  CFR  Part  37 

Buildings  and  facilities.  Buses,  Civil 
rights.  Individuals  with  disabilities. 


Mass  transportation,  Railroads, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

Issued  this  18th  day  of  January,  2000.  at 
Washington,  DC. 
Rodney  E.  Slater, 
Secretary  of  Transportation. 

For  the  reasons  set  forth  in  the 
preamble.  49  CFR  Part  37  is  amended  as 
follows: 

PART  37— TRANSPORTATION 
SERVICES  FOR  INDIVIDUALS  WITH 
DiSABILITIES  (ADA) 

1.  The  authority  citation  for  part  37 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  12101-12213;  49 
U.S.C.  322. 

Subpart  H— Over-the-Road  Buses 
(OTRBs) 

§37.199    [Removed and  Reeerved] 

2.  Remove  and  reserve  §  37.199. 

3.  Revise  §  37.213  to  read  as  follows: 

§37^13    Infomtation  collection 
requirements. 

(a)  This  paragraph  (a)  applies  to 
demand-responsive  operators  under 
§  37.189  and  fixed-route  operators  under 
§  37.193(a)(1)  that  are  required  to,  and 
small  mixed-service  operators  under 
§  37.191  that  choose  to,  provide 
accessible  OTRB  service  on  48  hours' 
advance  notice. 

(1)  When  the  operator  receives  a 
request  for  an  accessible  bus  or 
equivalent  service,  the  operator  shall 
complete  lines  1-9  of  the  Service 
Request  Form  in  Appendix  A  to  this 
subpart.  The  operator  shall  transmit  a 
copy  of  the  form  to  the  passenger  no 
later  than  the  end  of  the  next  business 
day  following  the  receipt  of  the  request. 
The  passenger  shall  be  required  to  make 
only  one  request,  which  covers  all  legs 
of  the  requested  trip  (e.g.,  in  the  case  of 
a  roujid  trip,  both  the  outgoing  and 
return  legs  of  the  trip;  in  the  case  of  a 
multi-leg  trip,  all  connecting  legs). 

(2)  On  the  scheduled  date(s)  of  the 
trip(s),  the  operator  providing  the  trip 
shall  complete  lines  10  and  11  of  the 
form.  In  any  case  in  which  the  requested 
accessible  bus  was  not  provided,  the 
operator  shall  transmit  a  copy  of  the 
form  to  the  passenger  no  later  than  the 
end  of  the  next  business  day  following 
failure  to  provide  requested  service. 

(3)  The  operator  shall  retain  its  copy 
of  the  completed  form  for  five  years. 
The  operator  shall  make  these  forms 
available  to  Department  of 
Transportation  or  Department  of  Justice 
officials  at  their  request. 

(4)  Beginning  October  29,  2001,  for 
large  operators,  and  October  28,  2002, 
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for  small  operators,  and  on  the  last 
Monday  in  October  in  each  year 
thereafter,  each  operator  shall  submit  a 
summary  of  its  forms  to  the  Department 
of  Transportation.  The  summary  shall 
state  the  number  of  requests  for 
accessible  bus  service  and  the  niunber 
of  times  these  requests  were  met.  It  shall 
also  include  the  name,  address, 
telephone  nmnber,  and  contact  person 
name  for  the  operator. 

(b)  This  paragraph  (b)  applies  to  small 
fixed  route  operators  who  choose  to 
provide  equivalent  service  to  passengers 
with  disabilities  under  §  37.183(b)(2). 

(1)  The  operator  shall  complete  the 
Service  Request  Form  in  Appendix  A  to 
this  subpart  on  every  occasion  on  which 
a  passenger  with  a  disability  needs 
equivalent  service  in  order  to  be 
provided  transportation. 

(2)  The  operator  shall  transmit  a  copy 
of  the  form  to  the  passenger  no  later 
than  the  next  business  day  following 
request  for  equivalent  service  and 
whenever  the  requested  equivalent 
service  is  not  provided.  The  operator 
shall  retain  its  copy  of  the  completed 
form  for  five  years.  The  operator  shall 
make  these  forms  available  to  the 
Department  of  Transportation  of 
Department  of  Justice  officials  at  their 
request. 

(3)  Beginning  on  October  28.  2002  and 
on  the  last  Monday  in  October  in  each 
year  therafter,  each  operator  shall 
submit  a  summary  of  its  forms  to  the 
Department  of  Transportation.  The 
siunmary  shall  state  the  number  of 
situations  in  which  equivalent  service 
was  needed  and  the  munber  of  times 
such  service  was  provided.  It  shall  also 
include  the  name,  address,  telephone 


number,  and  contact  person  name  for 
the  operator. 

(c)  This  paragraph  (c  )  applies  to 
fixed-route  operators. 

(1)  On  March  26,  2001,  each  fixed- 
route  large  operator  shall  submit  to  the 
Department  a  report  on  how  many 
passengers  with  disabilities  used  the  hft 
to  board  accessible  buses  for  the  period 
of  October  1999  to  October  2000.  For 
fixed-route  operators,  the  report  shall 
reflect  separately  the  data  pertaining  to 
48-hom  advance  reservation  service  and 
other  service. 

(2)  Beginning  on  October  29,  2001  and 
on  the  last  Monday  in  October  in  each 
year  thereafter,  each  fixed-route 
operator  shall  submit  to  the  Department, 
a  report  on  how  many  passengers  with 
disabilities  used  the  lift  to  board 
accessible  buses.  For  fixed-route 
operators,  the  report  shall  reflect 
separately  the  data  pertaining  to  48-hoiU' 
advance  reservation  service  and  other 
service. 

(d)  This  paragraph  (d)  applies  to  each 
over  the  road  bus  operator. 

(1)  On  March  26,  2001,  each  operator 
shall  submit  to  the  Department,  a 
siunmary  report  listing  the  niunber  of 
new  buses  and  used  buses  it  has 
purchased  or  leased  for  the  period  of 
October  1998  through  October  2000,  and 
how  many  buses  in  each  category  are 
accessible.  It  shall  also  include  the  total 
number  of  buses  in  the  operator's  fleet 
and  the  name,  address,  telephone 
niunber,  and  contact  person  name  for 
the  operator. 

(2)  Beginning  on  October  29,  2001  and 
on  the  last  Monday  in  October  in  each 
year  thereafter,  each  operator  shall 
submit  to  the  Department,  a  summary 
report  listing  the  niunber  of  new  buses 
and  used  buses  it  has  purchased  or 


leased  during  the  preceding  year,  and 
how  many  buses  in  each  category  are 
accessible.  It  shall  also  include  the  total 
number  of  buses  in  the  operator's  fleet 
and  the  name,  address,  telephone 
number,  and  contact  person  name  for 
the  operator. 

(e)  The  information  required  to  be 
submitted  to  the  Department  shall  be 
sent  to  the  following  address:  Federal 
Motor  Carrier  Safety  Administration, 
Office  of  Data  Analysis  &  Information 
System  400  7th  Street,  S.W., 
Washington,  D.C.  20590. 

4.  Revise  Appendix  A  to  Subpart  H  of 
Part  37  to  read  as  follows: 

Appendix  A  to  Subpart  H  of  Part  37 — 
Service  Request  Form 

Form  for  Advance  Notice  Requests  and 
Provision  of  Equivalent  Service 

1.  Operator's  name 

2.  Address 


3.  Phone  number:    _ 

4.  Passenger's  name: 

5.  Address: 


6.  Phone  number:    

7.  Scheduled  date(s)  and  time(s)  of  trip(s):   

8.  Date  and  time  of  request:  

9.  Location(s)  of  need  for  accessible  bus  or 
equivalent  service,  as  applicable:    

10.  Was  accessible  bus  or  equivalent  service, 
as  applicable,  provided  for  trip(s)? 

Yes no 

11.  Was  there  a  basis  recognized  by  U.S. 
Department  of  transportation  regulations 
for  not  providing  an  accessible  bus  or 
equivalent  service,  as  applicable,  for  the 
trip(s)?  Yes no 

If  yes,  explain  
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  72 
[Docket  No.  PRM-72-4] 

Prairie  Island  Coalition;  Denial  of 
Petition  for  Rulemaking 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Denial  of  petition  for 

rulemaking. 

summary:  The  Nuclear  Regulatory 
Conunission  (NRC)  is  denying  a  petition 
for  rulemaking  (PRM)  submitted  by  the 
Prairie  Island  Coalition  (PRM-72-4). 
The  petitioner  requested  that  the  NRC 
tmdertake  rulemaking  to  examine 
certain  issues  regarding  the  potential  for 
thermal  shock  and  corrosion  of  spent 
fuel  in  dry  cask  storage;  amend  its 
regulations  governing  the  storage  of 
spent  nuclear  fuel  in  dry  storage  casks 
to  define  the  parameters  of  acceptable 
degradation  of  spent  fuel  in  dry  cask 
storage;  amend  its  regulations  to  define 
the  parameters  of  retrievability  for  spent 
nuclear  fuel  in  dry  cask  storage;  and 
require  licensees  to  demonstrate  safe 
cask  unloading  capability  before  a  cask 
may  be  used  at  an  independent  spent 
fuel  storage  installation  (ISFSI). 
ADDRESSES:  Copies  of  the  petition  for 
rulemaking.  The  Federal  Register  notice 
of  receipt,  the  public  comments 
received,  and  NRC's  letter  to  the 
petitioner  may  be  examined  at  the  NRC 
Public  Document  Room,  11555 
Rockville  Pike,  Rockville,  MD. 
I  You  may  also  access  these  documents 
on  NRC's  interactive  rulemaking 
Website  at  http://ruleforum.llnl.gov.  For 
Information  about  the  interactive 
tulemaking  site,  contact  Ms.  Carol 
Gallagher,  301-415-5905;  e-mail 
^CAG@nrc.gov). 

ton  FURTHER  INFORMATION  CONTACT: 

Cordon  Gundersen,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Vashington.  DC  20555-0001,  telephone 
;  101-415-6195,  e-mail  {gegl@nrc.gov). 


SUPPLEMENTARY  INFORMATION: 

The  Petition 

On  March  12,  1998  (63  FR  12040),  the 
NRC  published  a  notice  of  receipt  of  a 
petition  for  rulemaking  filed  by  the 
Prairie  Island  Coalition  (PIC).  The 
petition  consists  of  the  issues  presented 
in  paragraphs  13, 14,  and  15  of  the 
document  attached  to  an  August  26, 
1997,  letter  bom  George  Crocker,  PIC,  to 
L.  Joseph  Callan,  Executive  Director  for 
Operations,  NRC.  The  issues  in  the 
remainder  of  the  August  26, 1997, 
document  were  submitted  as  a  petition 
imder  10  CFR  2.206  of  the 
Commission's  regulations.  The  Director 
of  the  Office  of  Nuclear  Reactor 
Regulation  responded  to  this  petition  in 
a  Director's  Decision  (DD-98-02) 
pubhshed  on  February  20, 1998  (63  FR 
8703).  Similar  issues  were  addressed  by 
the  Director  in  a  decision  (DD-97-18) 
published  on  September  8, 1997  (62  FR 
47227).  Those  issues  concerned  the 
degradation,  retrievability,  and 
unloading  of  spent  nuclear  fuel  from  dry 
storage  casks. 

The  petitioner  requested  an 
amendment  of  the  regulations  in  10  CFR 
part  72  to  define  the  parameters  of  spent 
fuel  degradation  that  are  acceptable  to 
the  NRC  under  10  CFR  72.122(h). 
Section  72.122(h)  provides  that  spent 
fuel  cladding  must  be  protected  during 
storage  against  degradation  that  leads  to 
gross  ruptines  or  that  the  fuel  must  be 
confined  such  that  degradation  will  not 
pose  an  operational  safety  concern.  The 
petitioner  is  concerned  about  the 
potential  effect  of  spent  fuel  degradation 
on  the  ability  of  licensees  to  imload  a 
dry  storage  cask  safely.  PIC  contended 
that  the  NRC  has  not  adequately 
addressed  the  possibility  of  damage  to 
spent  fuel  caused  by  thermal  shock 
when  cool  water  refloods  a  cask  that 
contains  dry  spent  nuclear  fuel.  The 
petitioner  also  contended  that  the  NRC 
has  not  adequately  addressed 
degradation  of  spent  nuclear  fuel 
resulting  from  the  loss  of  helium  from 
failed  cask  seals  or  because  of  the 
passage  of  time.  The  petitioner  stated 
that  no  procediu^s  have  been  developed 
to  ensure  operational  safety  or  to  assess 
worker  or  offsite  radiation  exposure 
when  degraded  spent  fuel  must  be 
luiloaded. 

The  petitioner  also  requested  an 
amendment  to  the  regulations  in  10  CFR 
part  72  that  govern  storage  of  spent 


nuclear  fuel  in  dry  storage  casks  to 
define  the  parameters  of  retrievability  of 
spent  fuel  required  by  the  NRC  under  10 
CFR  72.122(1).  Section  72.122(1)  states 
that  spent  fuel  storage  systems  must  be 
designed  to  allow  ready  retrievabijity  of 
the  spent  fuel  for  future  processing  or 
disposal.  PIC  is  concerned  that  the  NRC 
has  not  taken  into  accoimt  the  potential 
problems  that  may  be  encountered  in 
unloading  a  cask  to  retrieve  spent  fuel. 

Lastly,  the  petitioner  requested  an 
amendment  to  the  regiilations  to  require 
licensees  to  demonstrate  the  ability  to 
unload  spent  nuclear  fuel  safely  from  a 
dry  storage  cask  before  a  cask  can  be 
used  at  an  ISFSI.  The  petitioner 
contended  that  if  a  licensee  can 
demonstrate  ability  to  unload  spent 
nuclear  fuel  safely  from  a  cask  in  a  pool 
after  long-term  storage,  the  public  will 
have  assurance  that  a  spent  fuel  storage 
cask  can  be  unloaded.  PIC  believes  that 
although  the  NRC's  regulations  do  not 
require  a  licensee  to  be  able  to  imload 
a  cask  immediately,  the  NRC  clearly 
requires  a  licensee  to  be  able  to  unload 
the  spent  fuel  at  some  point.  The 
petitioner  also  believes  that  because  in- 
pool  unloading  of  spent  fuel  from  a  dry 
storage  cask  (that  has  contained  the  fuel 
for  a  protracted  period)  has  not  been 
completed,  there  is  sufficient  reason  to 
require  a  licensee  to  demonstrate  the 
capability  to  imload  a  dry  cask 
underwater.  PIC  stated  that  it  would  be 
satisfied  if  a  licensee  can  demonstrate 
the  ability  to  unload  spent  nuclear  fuel 
from  a  dry  storage  cask  at  some 
reasonable  point  in  time. 

Public  Comments  on  the  Petition 

The  notice  of  receipt  of  the  PRM 
invited  interested  persons  to  submit 
comments.  The  NRC  received  letters 
from  12  commenters:  The  State  of  Utah, 
five  private  organizations,  three 
associated  industries  (including  one 
from  the  Nuclear  Energy  Institute  (NEI)), 
and  three  private  individuals.  The 
comments  focused  on  the  main 
elements  of  the  petition-degradation, 
retrievability,  and  unloading  of  spent 
nuclear  fuel  from  dry  storage  casks.  The 
NRC  also  received  responses  from  the 
petitioner  and  one  of  the  commenters  on 
many  of  the  points  raised  in  the 
comments.  The  NRC  reviewed  and 
considered  comments  and  responses  in 
developing  its  decision  on  this  petition. 

Eight  of  the  commenters  supported 
this  petition  for  rulemaking. 
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Commenters  supporting  the  petition 
pointed  out  that  a  number  of 
degradation  modes  exist  for  dry  cask 
storage  systems,  including  flawed  cask 
fabrication,  neutron  flux  and  irradiation, 
liquid  metal  embrittlement,  metal  creep, 
hot  metal  reactivity,  and  thermal  shock. 
These  commenters  believe  that  any  of 
these  modes  of  degradation  may  render 
unloading  procedures  ineffectual  in 
terms  of  protecting  workers,  the  public, 
and  the  environment  from  unacceptable 
radiation  exposure.  They  believe  that  a 
rulemaking  is  needed  to  create 
procedures  that  ensure  the  safe 
management  of  the  waste  during  a 
variety  of  contingency  situations  that 
may  arise  as  a  result  of  degradation. 

One  commenter  believes  that  a 
rulemaking  is  needed  to  provide  a  direct 
connection  between  NRC  requirements 
and  concerns  about  fuel  integrity  and 
the  procedures  necessary  for 
monitoring,  retrieving,  repairing,  and 
maintaining  cask  systems.  The 
rulemaking  would  serve  to  reduce  the 
uncertainties  surrounding  degradation, 
loading,  and  transfer  of  nuclear  waste 
and  should  provide  for  the  development 
of  contingency  analysis  of  the 
interaction  between  storage  timelines, 
technologies,  and  degradation  factors. 

Other  commenters  supported  the 
rulemaking  proposed  by  the  petitioner 
to  address  a  variety  of  issues,  including 
the  viability  of  retrieval  of  spent  fuel 
from  dry  storage  casks,  the  need  to 
specify  procedures  for  managing 
cladding  degradation,  the  need  to 
determine  how  damaged  spent  fuel  will 
be  managed  after  unloading  (since 
damaged  spent  fuel  cannot  be  placed  in 
another  cask),  and  whether  special 
unloading  procedures  are  needed  for 
dual-purpose  casks  (which  not  only 
store  fuel  for  an  extended  period  but 
also  transport  the  spent  fuel  to  a 
repository  or  storage  facility)  because 
diuing  transport  the  fuel  may  be  subject 
to  vibration  and  accidents. 

The  State  of  Utah  believes  that  a 
rulemaking  is  needed  because  the  set  of 
dry  storage  parameters  is  too  vague  and 
does  not  provide  sufBcient  guidance  for 
the  NRC  staff  or  cask  designers.  Further, 
the  State  believes  that  dry  storage 
systems  have  operated  with  extremely 
thin  safety  margins,  as  evidenced  by  the 
welding  problems  experienced  with  the 
VSC-24  casks.  In  particular,  the  State 
notes  that  NRC's  experience  with  the 
unloading  of  spent  fuel  from 
transportation  casks  does  not  provide  a 
basis  for  confidence  that  storage  casks 
can  be  successfully  imloaded  because  of 
key  differences  between  the  two, 
primarily  that  the  State  believes  that  the 
cladding  temperature  in  transportation 
casks  is  much  cooler  than  the  cladding 


temperatiu^  in  storage  casks  and  that 
transportation  casks  are  used  for  a  brief 
period,  after  which  the  fuel  and  cask 
interior  can  be  inspected,  which  is  not 
true  for  storage  casks.  The  State  also 
supports  the  petitioner's  request  that  the 
NRC's  regulations  should  require  a 
physical  demonstration  of  unloading 
ability  and  believes  that  a  physical 
demonstration  is  particularly  important 
at  an  off  site  ISFSI,  given  that  the  reactor 
and  the  spent  fuel  pool  that  supplied 
the  irradiated  fuel  may  no  longer  exist. 

The  three  industry  commenters 
opposed  the  petition.  The  NEI  observed 
that  two  Director's  E)ecisions  (DD-97-18 
and  DD-98-02)  addressed  the  same 
issues  with  respect  to  the  Prairie  Island 
ISFSI  and  stated  that  the  Director's 
responses  demonstrate  that  there  is  no 
generic  issue  regarding  safely  unloading 
dry  spent  fuel  storage  casks,  and  hence 
no  need  for  rulemaking.  In  NEI's  view, 
experience,  testing,  and  computer 
modeling  have  all  shown  that  the 
combination  of  an  inert  atmosphere  and 
temperature  limits  provides  a  robust 
basis  to  conclude  that  the  integrity  of 
the  fuel  will  be  maintained  during  the 
licensed  storage  period.  NEI  also 
believes  that  the  fact  that  thousands  of 
spent  fuel  assemblies  have  been 
successfully  imloaded  from  shipping 
casks  without  damage — and  that  most  of 
these  shipping  casks  are  designed  for 
fuel  temperatures  higher  than  storage 
casks — ^provides  confidence  that  storage 
cask  imloading  will  not  result  in  fuel 
damage.  Moreover,  NEI  points  out  that 
the  petition  does  not  present  any 
relevant  technical,  scientific,  or  other 
data  to  support  the  need  for  rulemaking. 

A  cask  manufacturer.  Transnuclear, 
Inc.,  commented  that  Transnuclear 
metal  casks  are  designed  to  store  fuel 
below  a  maximum  allowable  fuel 
cladding  temperatiue  in  an  inert 
mediimi  (helium)  and  that  this  is  a  well- 
established  method  of  preventing 
cladding  degradation.  This  commenter 
also  stated  that  thermal  shock  to  spent 
fuel  assemblies  is  not  a  problem,  that 
spent  fuel  assemblies  have  been 
successfully  unloaded  from  shipping 
casks  without  damage,  and  that  most  of 
these  shipping  casks  are  designed  for 
higher  fuel  temperatiues  than  storage 
casks.  Therefore,  thermal  shock  will  not 
present  a  significant  problem  when  the 
casks  are  reflooded  with  spent  fuel  pool 
water  before  being  unloaded.  The 
commenter  states  that  fuel  temperature 
limits  as  high  as  570  degrees  Celsius 
have  been  approved  for  transportation 
packages  and  that  imloading  of  fuel 
from  a  transportation  cask  into  a  spent 
fuel  pool  without  causing  fuel 
degradation  has  been  demonstrated  in 
the  United  States  and  France.  In  the 


case  of  unloading  fuel  from  a  storage 
cask,  the  commenter  believed  that  the 
thermal  shock  phenomenon  will  be 
much  less  significant  because  of  the 
lower  fuel  temperature  (usually  less 
than  300  degrees  Celsius).  In  addition, 
the  thermal  shock  is  minimized  by 
following  procedures  that  allow  the  fuel 
to  gradually  cool  down  to  the  boiling 
point  of  water  (100  degrees  Celsius) 
before  being  submerged  in  the  pool. 

The  petitioner  reviewed  the 
comments  received  on  its  petition  and 
provided  a  response.  In  the  petitioner's 
view,  rules  governing  procedures  for 
safe  management  of  contingency 
conditions  during  unloading  do  not 
presently  exist  and  are  needed.  The 
petitioner  states  that  the  whole  point  of 
its  request  for  rulemaking  is  that  lack  of 
actual  knowledge  about  how  waste 
materials  will  behave  during  storage  and 
unavoidable  management  operations 
makes  contingency  planning  necessary 
in  order  to  protect  against  worker  and 
public  radiation  exposure  likely  to 
occur  if  contingency  procedures  are  not 
in  place.  The  petitioner  believes  that 
phenomena  such  as  high  temperature 
zinc  reactivity  and  thermal  shock  will 
allow  site  personnel  very  little  time  to 
evaluate  the  situation  and  initiate 
corrective  action. 

Reasons  for  Denial 

The  NRC  is  denjring  the  petition  for 
the  following  reasons: 

The  petitioners  identified  several 
concerns  pertaining  to  the  lack  of 
specific  guidance  in  the  unloading 
procedure  to  address  a  scenario  in 
which  significant  fuel  degradation 
occurs  during  storage.  The  NRC  staff 
agrees  with  the  petitioners  that  such  a 
scenario  would  complicate  the 
unloading  process  by  requiring 
additional  measures  and  precautions  to 
limit  the  release  of  radioactive  materials 
from  the  cask  into  parts  of  the  reactor 
facility  and  nearby  environs.  Currently, 
unloading  procedures  used  by  part  72 
licensees  include  a  hold  point  to  sample 
the  atmosphere  within  the  cask  cavity  to 
test  for  radioactive  and  flanmiable  gases 
before  venting  the  cask  cavity  and 
removing  the  cask  lid.  On  the  basis  of 
the  analysis  of  the  gas  sample,  the 
unloading  procedure  includes  a  step  to 
allow  personnel  to  determine  whether 
additional  measures  or  precautions  are 
needed  to  safely  unload  the  cask. 

While  acknowledging  many  of  the 
petitioner's  concerns  regarding  the 
potential  difficulties  in  retrieving 
degraded  fuel  from  dry  storage  casks, 
the  NRC  staff  concluded  that  licensees 
need  not  be  required  to  incorporate 
specific  guidance  into  the  normal 
unloading  procedure  to  address  this 
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unlikely  situation.  This  conclusion  is 
based  on  the  NRC  staff's  acceptance  of 
current  practices  and  that  the  requfred 
compensatory  actions  and  precautions 
needed  to  address  such  contingency 
situations  may  vary  significantly, 
depending  on  the  actual  results  from  the 
analysis  of  the  gas  sample.  On  the  basis 
of  licensees'  experiences  in  developing 
and  implementing  plans  to  address  the 
problem  of  fuel  assemblies  damaged 
during  reactor  operations,  in  handling 
radioactive  wastes  of  various  forms,  and 
in  resolving  other  comparable  problems, 
the  NRC  staff  has  confidence  that 
licensees  could,  if  necessary,  develop 
plans  to  retrieve  damaged  fiiel  from  a 
storage  cask  while  minimizing  the 
radiological  consequences  to  plant 
workers  and  the  general  public.  In 
addition,  the  NRC  staff  is  confident  that 
the  technical  problems  associated  with 
retrieving  degraded  fuel  could  be 
overcome.  Furthermore,  requirements 
for  planning  and  executing  such  an 
activity  are  contained  in  the  licenses 
issued  for  each  ISFSI  and  power  reactor, 
and  in  NRC  regulations  at  10  CFR  parts 
20,  50,  and  72.  Therefore,  the  NRC  staff 
has  accepted  gas  sampling  and  defined 
hold  or  decision  points  before  breaching 
the  cask  confinement  boimdary  as  an 
adequate  means  of  addressing  concerns 
pertaining  to  the  unlikely  degradation  of 
fuel  assemblies  during  storage.  In 
addition,  the  NRC  inspects  loading  and 
unloading  procedures  during 
preoperational  testing  to  confirm  their 
adequacy. 

The  NRC  believes  that  the  petitioner 
is  incorrect  in  asserting  that  10  CFR 
72.122(h)  needs  to  be  revised  to  define 
parameters  of  acceptable  spent  fuel 
degradation.  The  NRC  believes  that  an 
applicant  may  store  spent  fuel  without 
significant  degradation  in  a  safe 
technical  manner  without  additional 
prescriptive  requirements.  In  the 
present  case,  10  CFR  72.122(h)  specifies 
the  performance-based  outcome  that 
must  be  achieved  by  the  licensee.  The 
applicant  must  address  all  relevant 
considerations  to  achieve  the  outcome 
specified  in  the  regulation.  Specifically, 
paragraph  (h)(1)  of  10  CFR  72.122  states, 
in  part  that:  "[t]he  spent  fuel  cladding 
must  be  protected  during  storage  against 
degradation  that  leads  to  gross  ruptures 
or  the  fuel  must  be  otherwise  confined 
such  that  degradation  of  the  fuel  during 
storage  will  not  pose  operational  safety 
problems  with  respect  to  its  removal 
bom  storage." 

Research,  experience,  testing,  and 
computer  modeling  have  all  shown  that 
the  combination  of  an  inert  atmosphere 
and  establishment  of  cladding 
temperature  limits  provides  an  adequate 
technical  basis  for  concluding  that  the 


fuel  integrity  will  be  maintained  during 
the  licensed  storage  period.  Industry 
experience  in  unloading  transportation 
casks  imder  water  without  incurring 
fuel  damage  and  limited  experience  in 
imloading  storage  casks  provides 
confidence  that  storage  cask  unloading 
will  also  not  result  in  fuel  damage. 
Additional  experience  on  the  long-term 
performance  of  spent  fuel  storage 
systems  has  been  gained  from  NRC- 
sponsored  studies.  Specifically,  the  NRC 
studied  spent  nuclear  fuel  assemblies 
that  have  been  out  of  the  reactor  for 
approximately  20  years.  In  September 
1999,  a  Castor- V/21  cask  that  has  been 
at  the  Idaho  National  Engineering  and 
Environmental  Laboratory  since  1985 
was  reopened,  and  the  cask  internals, 
fuel  assemblies,  and  several  rods  were 
visually  inspected.  This  cask  contained 
21  spent  pressurized  water  reactor  fuel 
assemblies  (with  bumup  in  the  30-35 
GWd/MTU  range)  from  the  Surry 
Nuclear  Power  Plant.  These  fuel 
assemblies  have  been  in  continuous 
storage  in  this  cask  for  approximately  15 
years.  The  examinations  found  no 
evidence  of  significant  degradation  of 
the  Castor- V/21  cask  systems  important 
to  safety  from  the  initial  cask  loading  in 
1985  to  the  time  of  examination  in  1999. 
The  fuel  examination  found  no  long- 
term  fuel  degradation,  thus  confirming 
the  adequacy  of  existing  practices  to 
protect  the  fuel. 

The  NRC  believes  that  the  petitioner 
and  the  commenters  have  not  provided 
adequate  justification  for  revising  the 
requirements  in  10  CFR  72.122(1)  to 
include  specific  parameters  for 
retrievabUity.  The  NRC  reviews  an 
applicant's  method  of  retrievability  to 
determine  if  it  is  appropriate  for  use 
rather  than  specifying  in  the  regulations 
exactly  how  retrievability  is  to  be 
accomplished.  Each  site  must  have 
specific  procedures  in  place  that  are 
exclusively  associated  with  that  site, 
and  the  licensee  should  have  the 
flexibility  of  achieving  the  outcome 
specified  in  10  CFR  72.122(1). 

Furthermore,  Regulatory  Guide  3.61, 
"Standard  Format  and  Content  of 
Topical  Safety  Analysis  Reports  for  a 
Spent  Fuel  Dry  Storage  Facility" 
contains  an  outline  of  the  specific 
information  needed,  and  NUREG-1536, 
"Standard  Review  Plan  for  Dry  Cask 
Storage  Systems"  provides  guidance  to 
the  NRC  staff  performing  safety  reviews 
of  dry  cask  storage  systems.  These 
documents  provide  guidance  to 
applicants  and  the  NRC  staff  to  ensure 
that  the  safety  analysis  report  (SAR),  the 
safety  evaluation  report,  and  the 
Certificate  of  Complifince  contain 
commitments  to  prepare  and  validate 
procedures,  and  to  train  qualified 


personnel  in  their  use  so  that  spent  fuel 
can  be  retrieved  safely  from  a  dry 
storage  cask. 

The  NRC  staff  agrees  with  the 
petitioner's  premise  that  actually 
unloading  a  storage  cask  would  likely 
result  in  licensees  learning  lessons  that 
could  improve  unloading  procedures. 
The  staff  does  not  agree  that  additional 
demonstration  of  the  unloading 
procedure  is  warranted.  In  addition  to 
the  NRC  staffs  review  of  the  procedure 
for  unloading  casks,  reasonable 
assurance  that  the  casks  can  be  safely 
unloaded  is  provided  by  a  variety  of 
experiences  related  to  the  use  and 
storage  of  radioactive  materials.  These 
experiences  include  preoperational  tests 
and  dry-run  exercises  that  are 
performed  to  verify  key  aspects  of 
unloading  procedures  for  casks;  related 
research  sponsored  by  the  commercial 
nuclear  industry,  the  U.S.  Department  of 
Energy,  and  the  NRC;  actual  loading  and 
unloading  of  transportation  casks; 
loading  of  storage  casks;  handling  of 
spent  fuel  assemblies  under  various 
conditions;  and  performing  relevant 
maintenance  and  engineering  activities 
associated  with  reactor  facilities.  In 
addition,  as  discussed  below,  there  is 
recent  experience  itom  unloading  a 
spent  fuel  storage  cask  at  Surry. 
Accordingly,  the  NRC  believes  that  the 
request  of  the  petitioner  and  some 
commenters  to  require  a  demonstration 
of  cask  unloading  before  a  cask  can  be 
used  at  an  ISFSI  is  unnecessary. 

The  NRC  staff  also  believes  that 
adequate  assurances  are  in  place  to 
ensure  safe  cask  unloading.  As  part  of 
the  review  described  in  NUREG-1536, 
the  NRC  staff  verifies  that  the  SAR  has 
requirements  for  cask  unloading 
procedures.  The  NRC  inspects 
procedures,  training  and  qualification, 
and  ISFSI  operations.  Further,  requiring 
a  full  demonstration  of  cask  imloading 
could  result  in  unnecessary  radiation 
exposure  to  workers  and  the  public. 

The  NRC  staff's  view  that  adequate 
assurances  are  in  place  to  ensure  safe 
cask  unloading  are  borne  out  by  the 
practical  experience  in  retrieving  dry 
storage  caskis  that  have  been  stored  with 
spent  fuel  for  a  number  of  years.  In 
2000,  two  TN-32  spent  fuel  storage 
casks  at  Surry  were  retrieved  from  the 
storage  pad  because  of  indications  of  a 
failed  seal.  In  one  case,  the  seal 
monitoring  system  had  developed  a 
leak.  The  cask  was  returned  to  the  pool, 
the  seals  replaced,  the  monitoring 
system  repaired,  and  the  cask  leak 
tested.  The  cask  was  than  retuimed  to 
the  ISFSI  pad.  The  second  cask  had  a 
leak  in  the  secondary  seal.  The  primary 
seal  was  intact.  The  cask  was  returned 
to  the  pool  and  the  lid  removed  to 
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replace  the  seals.  Localized  corrosion 
was  discovered  on  the  sealing  siuface  of 
the  lid.  The  fuel  was  unloaded  while 
repairs  were  made  to  the  sealing  surface. 
After  the  sealing  surfaces  were  restored 
and  the  seals  replaced,  the  cask  was 
reloaded,  leak  tested,  and  returned  to 
the  storage  pad.  Ehiring  these 
operations,  no  releases  of  radiation  to 
the  environment  occurred  and  no  spent 
fuel  degradation  was  found.  These  two 
casks  were  initially  loaded  and  placed 
in  storage  in  1996.  More  information 
can  be  found  in  NRC  Inspection  Report 
72-002/2000-06. 

The  petitioner  believes  that  the  NRC 
has  not  evaluated  phenomena  such  as 
high-temperatiu«  zinc  reactivity  and 
thermal  shock  that  will  allow  site 
personnel  very  little  time  to  evaluate  the 
situation  and  initiate  corrective  actions. 
The  NRC  staff  reviews  areas  such  as 
thermal  loading,  inadvertent  criticality, 
and  structiual  or  containment  failure  for 
normal  and  abnormal  conditions  that 
are  addressed  by  the  designer  of  the 
storage  system.  NRC  places  thermal  load 
limit  restrictions  on  casks  approved  for 
use  and  requires  that  fuel  be  stored  in 
an  inert  atmosphere.  Although  no 
adverse  effects  of  zinc  on  the  cladding 
of  the  spent  fuel  stored  in  NRC  certified 
casks  have  as  yet  been  identified,  NRC 
has  initiated  a  research  project  to 
investigate  the  possible  effects  of  zinc 
on  spent  fuel  cladding. 

The  NRC  staff  believes  that  the 
petitioner  has  identified  a  valid  concern 
regarding  the  potential  recovery  of  fuel 
assemblies  that  unexpectedly  degrade 
diuing  storage.  However,  in  this 
unlikely  event,  the  NRC  staff  has 
concluded  that  there  is  reasonable 
assurance  that  a  licensee  can  safely 
imload  degraded  fuel  or  address  other 
problems.  This  conclusion  is  based  on 
the  NRC's  defense-in-depth  approach  to 
safety  that  includes  requirements  to 
design  and  operate  spent  fuel  storage, 
systems  that  minimize  the  possibility  of 
degradation;  requirements  to  establish 
competent  organizations  staffed  with 
experienced,  trained,  and  qualified 
personnel;  and  NRC  inspections  to 
confirm  safety  and  compliance  with 
requirements.  The  NRC  staff  finds 
acceptable  these  procediues  for 
detecting  degraded  fuel  through 
sampling  and,  on  the  basis  of  the  sample 
results,  the  implementation  of 
appropriate  recovery  provisions  that 
reflect  the  ALARA  (as  low  as  is 
reasonably  achievable)  requirements. 
The  NRC  staffs  acceptance  of  this 
approach  is  based  on  the  fact  that  the 
spent  fuel  storage  cask  can  be 
maintained  in  a  safe  condition  during 
the  time  needed  to  develop  the 
necessary  procedures  and  to  assemble 


the  appropriate  equipment  before 
proceeding  with  cask  unloading.  The 
NRC  staff  also  relies  on  the  considerable 
radiological  safety  experience  available 
in  the  nuclear  industry  in  its  assessment 
that  appropriately  detailed  procedures 
can  be  prepared  for  the  specific 
circiunstances  in  a  timely  manner. 

For  the  reasons  cited  in  this 
document,  the  NRC  denies  this  petition. 

Dated  at  Rockville,  Maryland,  this  18th  day 
of  January,  2001. 

For  the  Nuclear  Regulatory  Conunission. 
WiUiam  D.  Travers, 
Executive  Director  for  Operations. 
[FR  Doc.  01-3025  Filed  2-5-01;  8:45  ami 

BILUNG  COOE  7S90-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  438 

[FRL-6941-8] 
RIN  2040-AB79 

Effluent  Limitations  Guidelines, 
Pretreatment  Standards,  and  New 
Source  Perfonnance  Standards  for  the 
Metal  Products  and  Machinery  Point 
Source  Category;  Announcement  of 
Meeting 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Announcement  of  meeting. 

SUMMARY:  EPA  is  conducting  an 
additional  public  meeting  and  hearing 
on  the  pretreatment  standards  for  the 
Metal  Products  and  Machinery  (MP&M) 
proposed  rule  in  Chicago,  Illinois  on 
March  8,  2001. 

EPA  proposed  effluent  limitations 
guidelines  and  standards  for  the  MP&M 
Industry  in  the  Federal  Register  on 
January  3,  2001  {66  FR  425).  In  that 
dociunent  EPA  announced  public 
meetings  and  pretreatment  hearings  in 
three  locations:  Oakland,  CA;  Dallas, 
TX;  and  Washington,  DC.  Based  on 
stakeholder  requests,  EPA  is  adding  an 
additional  public  meeting  and 
pretreatment  hearing  in  Chicago,  IL.  For 
information  on  the  specific  location,  see 
the  ADDRESSES  section  below. 
DATES:  EPA  is  conducting  a  public 
meeting  (9:00  AM-12:00  PM)  and 
hearing  on  the  pretreatment  standards 
(1:00  PM-4:00  PM)  for  tiie  MP&M 
proposed  rule  on  March  8.  2001. 
ADDRESSES:  The  Metal  Products  and 
Machinery  public  meeting  and 
pretreatment  hearing  will  be  held  at  the 
EPA  Region  5  offices  in  the  Metcalfe 
Federal  Building.  77  West  Jackson 
Blvd.,  Room  331,  Chicago,  IL  (312)  353- 
2000. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Michael  Ebner  at  (202)  260-5397  or  Ms. 
Shari  Barash  at  (202)  260-7130  or  by  E- 
mail:  ebner.michael@epa.gov  or 
barash.shari@epa.gov. 

SUPPLEMENTARY  INFORMATION:  During  the 
public  meeting,  EPA  will  present 
information  on  the  applicability  of  the 
proposed  regulation,  the  technology 
options  selected  as  the  basis  for  the 
proposed  limitations  and  standards,  and 
the  compliance  costs  and  pollutant 
reductions.  EPA  will  also  allow  time  for 
questions  and  answers  during  this 
session.  During  the  pretreatment 
hearing,  the  public  will  have  the 
opportunity  to  provide  oral  comment  to 
EPa.  EPA  will  not  address  any  issues 
raised  during  the  pretreatment  hearing 
at  that  time,  but  these  comments  will  be 
recorded  and  included  in  the  public 
record  for  the  rule.  Persons  wishing  to 
present  formal  comments  at  the  public 
hearing  should  contact  Mr.  Michael 
Ebner  before  the  hearing  and  should 
have  a  written  copy  of  their  comments 
for  submittal. 

Documents  related  to  the  proposed 
regulation  are  available  on  the  MP&M 
web  site  {.http://www.epa.gov/ost/guide/ 
mpm/rule.html). 

If  you  wish  to  submit  written 
comments  on  the  proposed  MP&M  rule, 
the  comment  period  closes  on  May  3, 
2001.  Please  see  the  Notice  of  Proposed 
Rulemaking  in  the  Federal  Register  (66 
FR  425;  January  3,  2001)  for  information 
on  "How  to  Submit  Comments." 

Geoffrey  H.  Gnibbs, 

Director.  Office  of  Science  and  Technology. 
(FR  Doc.  01-3089  Filed  2-5-01;  8:45  am] 

BILLING  COOE  SS60-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  51 

[CO  Docket  No.  98-147;  CO  Docket  No.  96- 
98;  FCC  01-26] 

Deployment  of  Wireline  Services 
Offering  Advanced 
Telecommunications  Capability  and 
Implementation  of  the  Local 
Competition  Provisions  of  the 
Telecommunications  Act  of  1996 

AGENCY:  Federal  Commiuiications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  clarifies  the 
Commission's  rules  with  regard  to  an 
incumbent  local  exchange  carrier's 
(LEC)  obligation  to  provide  line  sharing 
in  those  instances  in  which  the  loop  is 
serviced  by  a  remote  terminal,  and  seeks 
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comment  in  a  Further  Notice  of 
Proposed  Rulemaking  on  the  technical 
and  economic  issues  associated  with 
implementing  this  requirement. 
DATES:  Comments  are  due  February  27, 
2001  and  reply  comments  are  due 
March  13,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jessica  Rosenworcel,  Attorney  Advisor, 
Policy  and  Program  Planning  Division, 
Common  Carrier  Bureau,  (202)  418- 
1580. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Third 
Fiulher  Notice  of  Proposed  Rulemaking 
in  CC  Docket  No.  98-147,  and  the 
Commission's  Sixth  Further  Notice  of 
Proposed  Rulemaking  in  CC  Docket  No. 
96-98,  released  January  19,  2001  and 
adopted  January  19,  2001.  The  complete 
text  of  this  document  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Information  Center,  Courtyard  Level, 
445  12th  Sti-eet,  SW.,  Washington.  DC, 
and  also  may  be  piirchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Services 
(ITS,  hic),  CY— B400,  445  12th  Sti-eet, 
SW.,  Washington,  DC.  It  is  also  available 
on  the  Commission's  website  at  http:// 
www.fcc.gov. 

Synopsis  of  Reconsideration  Order 

1.  The  Commission  adopts  a  Third 
Further  Notice  of  Proposed  Rulemaking 
in  the  Advanced  Services  proceeding, 
CC  Docket  No.  98-147,  and  a  Sixth 
Further  Notice  of  Proposed  Rulemaking 
in  the  Local  Competition  proceeding, 
CC  Docket  No.  96-98.  The  Commission 
requests  comment  on  issues  that  have 
been  raised  with  respect  to  line  sharing 
where  an  incumbent  LEC  has  deployed 
fiber  in  the  loop.  The  Commission 
clarifies  that  the  requirement  to  provide 
line  sharing  applies  to  the  entire  loop, 
even  where  the  incumbent  LEC  has 
deployed  fiber  in  the  loop,  e.g.,  where 
the  loop  is  served  by  a  remote  terminal. 

Initial  Regulatory  Flexibility  Analysis 

4.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA),'  the  Commission 
has  prepared  this  present  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
of  the  possible  significant  economic 
impact  on  small  entities  by  the  policies 
and  ndes  proposed  in  the  Third  Further 
Notice  of  Proposed  Rulemaking  in  CC 
Docket  No.  98-147  and  Sixth  Further 
Notice  of  Proposed  Rulemaking  in  CC 
Docket  No.  96-98  (Third  Further 
Notice).  Written  public  comments  are 
requested  on  this  IRFA.  Comments  must 
be  identified  as  responses  to  the  IRFA 


and  must  be  filed  by  the  deadlines  for 
comments  on  the  Third  Fiulher  Notice, 
as  described  in  paragraph  67.  The 
Commission  will  send  a  copy  of  the 
Third  Further  Notice,  including  this 
IRFA,  to  the  Chief  Counsel  for  Advocacy 
of  the  Small  Business  Administration.^ 
In  addition,  the  Third  Further  Notice 
and  IRFA  (or  summaries  thereof)  will  be 
published  in  the  Federal  Register.  ^ 

5.  This  Third  Further  Notice 
continues  our  efforts  to  promote 
innovation,  investment,  and 
competition  in  the  market  for  advanced 
services.  We  invite  comment  on 
whether  we  should  amend  our  line 
sharing  or  unbundled  network  element 
rules  to  ensure  that  competitive  local 
exchange  carriers  (LECs)  are  able  to  gain 
access  to  the  high  frequency  portion  of 
the  loop  for  the  provision  of  advanced 
services  where  an  incumbent  LEC  has 
deployed  fiber  in  the  loop  on  which  it 
is  providing  voice  service.  Specifically, 
the  Commission  seeks  comment  on  the 
technical  and  economic  feasibility  of 
different  types  of  line  sharing 
arrangements  where  an  incumbent  LEC 
has  deployed  fiber  in  the  loop. 

6.  The  Third  Further  Notice  is 
adopted  pursuant  to  sections  1-4,  201, 
202,  251-254,  256,  271,  and  303{r)  of 
the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151-154.  201,  202, 
251-254,  256,  271,  and  303(r). 

Description  and  Estimate  of  the  Number 
of  Small  Entities  Affected  by  This  Third 
Further  Notice 

7.  The  RFA  directs  agencies  to 
provide  a  description  of  and,  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  may  be  affected  by 
the  proposals  in  this  Third  Further 
NPRM,  if  adopted.-*  hi  the  IRFA  to  the 
Advanced  Services  Order  and  NPRM, 
we  adopted  the  analysis  and  definitions 
set  forth  in  determining  the  small 
entities  affected  by  this  Third  Further 
Notice  for  purposes  of  this  IRFA.  The 
RFA  generally  defines  "small  entity"  as 
having  the  same  meaning  as  the  term 
"small  business,"  "small  organization," 
and  "small  governmental  jurisdiction."  ^ 
In  addition,  the  term  "small  business" 
has  the  same  meaning  as  the  term 
"small  business  concern"  imder  the 
Small  Business  Act,  unless  the 
Commission  has  developed  one  or  more 
definitions  that  are  appropriate  to  its 
activities. 8  Under  the  Small  Business 
Act,  a  "small  business  concern"  is  one 


'  See  5  U.S.C.  603. 


2  See  5  U.S.C.  603(a). 

'See  id. 

<  See  5  U.S.C.  603(b)(3). 

55  U.S.C.  601(6). 

■5  U.S.C.  601(3)  (incorporating  by  reference  the 
definition  of  "small  business  concern"  in  5  U.S.C. 
632). 


that:  (1)  Is  independently  owned  and 
operated;  (2)  is  not  dominant  in  its  field 
of  operation;  and  (3)  meets  any 
additional  criteria  established  by  the 
Small  Business  Administration  (SBA).' 
We  describe  and  estimate  below  the 
niunber  of  small  telephone  companies 
that  may  be  affected  by  the  proposals  in 
the  Third  Further  Notice,  if  adopted. 

8.  The  most  reliable  source  of^ 
information  regarding  the  total  niunbers 
of  common  carrier  and  related  providers 
nationwide,  as  well  as  the  numbers  of 
commercial  wireless  entities,  appears  to 
be  data  the  Commission  publishes 
annually  in  its  Carrier  Locator  report, 
derived  from  filings  made  in  connection 
with  the  Telecommunications  Relay 
Service  (TRS).*  According  to  data  in  the 
most  recent  report,  there  are  4,144 
interstate  carriers.^  These  carriers 
include,  inter  alia,  LECs,  wireline 
carriers  and  service  providers, 
interexchange  carriers,  competitive 
access  providers,  operator  services 
providers,  pay  telephone  operators, 
providers  of  telephone  toll  service, 
providers  of  telephone  exchange 
service,  and  resellers. 

9.  The  SBA  has  defined 
establishments  engaged  in  providing 
"Telephone  Communications,  Except 
Radiotelephone"  to  be  small  businesses 
when  they  have  no  more  than  1,500 
employees. ^°  We  discuss  below  the  total 
estimated  number  of  telephone 
companies  and  small  businesses  in  this 
category  and  then  attempt  to  refine 
further  those  estimates. 

10.  We  have  included  small 
incumbent  LECs  in  this  present  RFA 
analysis.  As  noted  above,  a  "small 
business"  under  the  RFA  is  one  that, 
inter  alia,  meets  the  pertinent  small 
business  size  standard  (e.g.,  a  telephone 
communications  business  having  1,500 
or  fewer  employees),  and  "is  not 
dominant  in  its  field  of  operation."  ^' 
The  SBA's  Office  of  Advocacy  contends 
that,  for  RFA  piuposes,  small  incumbent 
LECs  are  not  dominant  in  their  field  of 
operation  because  any  such  dominance 
is  not  "national"  in  scope.'^  We  have 
therefore  included  small  incumbent 
LECs  in  this  RFA  analysis,  although  we 


'15  U.S.C.  632;  see.  e.g..  Brown  Tmnsporl 
Truckload,  Inc.  v.  Southern  Wipers,  Inc.,  176  B.R. 
82  (N.D.  Ga.  1994). 

■  FCC,  Carrier  Locator:  Interstate  Service 
Providers.  Figure  1  Oan.  2000)  (Carrier  Locator). 

"Id. 

>°  13  CFR  121.201.  SIC  Codes  4812  and  4813.  See 
Executive  Office  of  the  President,  Office  of 
Management  and  Budget,  Standard  Industrial 
Classification  Manual  (1987). 

"  5  U.S.C.  601(3) 

"  Letter  from  )ere  W.  Glover,  Chief  Counsel  for 
Advocacy,  SBA,  to  William  E.  Kennard.  Chairman. 
FCC  (filed  May  27, 1999)  (SBA  May  27, 1999 
Letter). 


9060 


Federal  Register /Vol.  66,  No.  25 /Tuesday,  February  6,  2001  /  Proposed  Rules 


emphasize  that  this  RFA  action  has  no 
effect  on  FCC  analyses  and 
determinations  in  other,  non-RFA 
contexts. 

1 1 .  Total  number  of  telephone 
companies  affected.  The  Census  Bureau 
reports  that,  at  the  end  of  1992,  there 
were  3,497  firms  engaged  in  providing 
telephone  services,  as  defined  therein, 
for  at  least  one  year. '  ^  These  firms 
include  a  variety  of  different  categories 
of  carriers,  including  LECs, 
interexchange  carriers,  competitive 
access  providers,  cellular  carriers, 
mobile  service  carriers,  operator  service 
providers,  pay  telephone  operators,  PCS 
providers,  covered  SMR  providers,  and 
resellers.  It  seems  certain  that  some  of 
those  4,144  telephone  service  firms  may 
not  qualify  as  small  entities  or  small 
incumbent  LECs  because  they  are  not 
"independently  owned  and 
operated."  '■•  For  example,  a  PCS 
provider  that  is  affiliated  with  an 
interexchange  carrier  having  more  the 

1 ,500  employees  would  not  meet  the 
definition  of  a  small  business.  It  seems 
reasonable  to  conclude,  therefore,  that 
fewer  than  4,144  telephone  service  firms 
are  small  entity  telephone  service  firms 
or  smaU  inciunbent  LECs  that  may  be 
affected  by  the  decisions  and  rules 
proposed  in  this  Third  Further  Notice. 

12.  Wireline  carriers  and  service 
providers.  SBA  has  developed  a 
definition  of  small  entities  for  telephone 
communic^ons  companies  other  than 
radiotelephone  companies.  The  Census 
Bureau  reports  that,  there  were  2,321 
such  telephone  companies  in  operation 
for  at  least  one  year  at  the  end  of  1992.*^ 
According  to  SBA's  definition,  a  small 
business  telephone  company  other  than 
a  radiotelephone  company  is  one 
employing  no  more  than  1,500 
persons.16  All  but  26  of  the  2,231  non- 
radiotelephone  companies  listed  by  the 
Census  Bureau  were  reported  to  have 
fewer  than  1,000  employees.  Thus,  even 
if  all  26  of  those  companies  had  more 
than  1,500  employees,  there  would  still 
be  2,205  non-radiotelephone  companies 
that  might  qualify  as  small  entities  or 
small  incumbent  LECs.  Although  it 
seems  certain  that  some  of  these  carriers 
are  not  independently  owned  and 
operated,  we  are  unable  at  this  time  to 
estimate  with  greater  precision  the 
niunber  of  wireline  carriers  and  service 
providers  that  would  qualify  as  small 
business  concerns  under  SBA's 


definition.  Consequently,  we  estimate 
that  there  are  fewer  than  2,205  small 
entity  telephone  communications 
companies  other  than  radiotelephone 
companies  that  may  be  affected  by  the 
decisions  and  rules  proposed  in  the 
Third  Further  Notice. 

13.  Local  exchange  carriers.  The 
Commission  has  not  developed  a  special 
size  definition  of  small  LECs  or 
competitive  LECs.  The  closest 
applicable  definition  for  these  types  of 
carriers  under  SBA  rules  is,  again,  that 
used  for  telephone  communications 
companies  other  than  radiotelephone 
(wireless)  companies.'^  The  most 
reliable  source  of  information  regarding 
the  number  of  these  carriers  nationwide 
of  which  we  are  aware  appears  to  be  the 
data  that  we  collect  annually  in 
connection  with  the 
Telecommunications  Relay  Service 
(TRS).'*  According  to  our  most  recent 
data,  there  are  1,348  incumbent  LECs, 
212  competitive  LECs.'"  and  442 
resellers.  20 

14.  Although  it  seems  certain  that 
some  of  these  carriers  are  not 
independently  owned  and  operated,  or 
have  more  than  1,500  employees,  we  are 
unable  at  this  time  to  estimate  with 
greater  precision  the  number  of  these 
carriers  that  would  qualify  as  small 
business  concerns  under  SBA's 
definition.  Consequently,  we  estimate 
that  there  are  no  more  than  1 ,348  small 
entify  incimibent  LECs,  212  competitive 
LECs,  and  442  resellers  that  may  be 
affected  by  the  proposals  in  this  Third 
Further  Notice.^* 

Description  of  Projected  Reporting, 
Record  Keeping,  and  Other  Compliance 
Requirements 

15.  In  the  Third  Further  Notice  in  CC 
Docket  No.  98-147  and  Sixth  Further 
Notice  of  Proposed  Rulemaking  in  CC 
Docket  No.  96-98,  we  invite  conunent 
on  whether  we  should  amend  our  line 
sharing  or  unbundled  network  element 
rules  to  ensure  that  competitive  LECs 
are  able  to  gain  access  to  the  high 
frequency  portion  of  the  loop  for  the 
provision  of  advanced  services  where  an 
inciunbent  LEC  has  deployed  fiber  in 
the  loop  on  which  it  is  providing  voice 
service.  Specifically,  we  seek  comment 
on  the  ways  in  which  competitive  LECs 
can  access  the  high  ft^quency  portion  of 
the  loop  for  line  sharing  where  an 


"  United  States  Department  of  Commerce, 
Bureau  of  the  Census,  1992  Census  of 
Transportation.  Communications,  and  Utilities: 
EsUblishmenl  and  Firm  Size  1-123  (1995)  (1992 
Census). 

>M5  U.S.C.  632(aXl). 

"1992  Census  at  Firm  Size  1-123. 

"13  CFR  121.201.  SIC  Code  4813 


>'/d.  at  SIC  Code  4813. 

'•See  47  CFR  64.601  et  seq.;  Carrier  Locator  at 

"The  total  for  competitive  LECs  includes  both 
competitive  LECs  and  competitive  access  providers. 

'"Carrier  Locator  at  Fig.  1.  The  total  for  resellers 
includes  both  toll  resellers  and  local  resellers. 

"  This  TRS  category  also  includes  competitive 
access  providers. 


incumbent  LEC  has  deployed  fiber  in 
the  loop.  We  also  seek  comment  on  the 
technical  feasibility  and  practical 
considerations  associated  with  different 
methods  of  providing  such  access.  At  a 
minimiun,  these  methods  include 
collocation  of  a  competitor's  digital 
subscriber  line  access  multiplexer 
(DSLAM)  at  the  remote  terminal,  or 
alternatively,  the  use  of  "plug  in"  line 
cards  in  remote  terminal  equipment -that 
perform  a  fimction  similar  to  that  of  a 
traditional  DSLAM.  With  regard  to  the 
feeder  segment  of  the  loop,  there  are 
alternatives  for  transmitting  a 
competitor's  data  traffic  between  the 
remote  terminal  and  the  central  office, 
such  as  the  use  of  dark  fiber  or  other 
feeder  subloop  offerings.  Therefore,  we 
also  seek  comment  on  all  possible 
alternatives  and  technical  feasibilify 
issues  associated  with  transmission  of  a 
competitive  LECs  bit  stream  between 
the  remote  terminal  and  the  central 
office. 

16.  If  the  Commission  does  not  amend 
its  rules,  no  additional  compliance 
requirements  are  anticipated  fi'om 
further  consideration  of  these  issues. 
However,  the  Commission  may  amend 
or  clarify  its  line  sharing  or  unbimdled 
network  element  rules  to  impose  further 
obligations  upon  incumbent  LECs  to 
ensure  competitive  LEC  access  to  the 
high  fi-equency  portion  of  the  loop  for 
the  provision  of  advanced  services. 
Depending  upon  the  specific  nature  of 
any  new  obligations,  small  entities, 
including  small  incumbent  LECs,  may 
be  subject  to  additional  reporting, 
recordkeeping,  and  other  compliance 
requirements.  If  further  requirements 
are  imposed,  compliance  with  further 
requests  for  unbundled  network 
elements  may  require  the  use  of 
engineering,  technical,  operational, 
accounting,  billing,  and  legal  skills. 

Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities  and 
Significant  Alternatives  Considered 

17.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  alternatives  (among 
others):  (1)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities;  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
under  the  rule  for  small  entities;  (3)  the 
use  of  performance,  rather  than  design, 
standards;  and  (4)  an  exemption  from 
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coverage  of  the  nde,  or  any  part  thereof, 
for  smadl  entities.22 

18.  Li  the  Third  Further  Notice,  we 
seek  to  develop  a  record  sufficient  to 
adequately  address  issues  related  to 
developing  long-term  policies  for 
ensuring  that  competitive  carriers  have 
access  to  imbundled  network  elements 
as  changes  are  made  to  traditional 
telephone  networks.  In  addressing  these 
issues,  we  seek  to  ensure  that  competing 
providers,  including  small  entity 
carriers,  obtain  access  to  inputs 
necessary  to  the  provision  voice  and 
advanced  telecommunications  services. 
We  believe  that  the  issues  on  which  we 
invite  comment  could  impose  minimal 
burdens  on  small  entities,  including 
both  telecommunications  carriers  that 
request  imbundled  network  elements 
and  the  incumbent  LECs  that,  under 
section  251  of  the  Communications  Act, 
must  provide  imbundled  network 
elements  to  requesting  carriers.  As 
indicated  above,  both  groups  of  carriers 
include  entities  that,  for  purposes  of  this 
IRFA,  are  classified  as  small  entities.  In 
framing  the  issues  in  this  Third  Further 
Notice,  we  have  sought  to  develop  a 
record  on  the  potential  impact  our 
proposed  rules  could  have  upon  small 
entities.  We  thus  ask  that  commenters 
propose  measures  to  avoid  significant 
economic  impact  on  small  business 
entities. 

List  of  Subjects  in  47  CFR  Part  51 

Communications  common  carriers. 
Telecommunications,  Interconnection. 

Federal  Cominunications  Ck)mmission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  01-2916  Filed  2-5-01;  8:45  am] 

MLUNO  CODE  6712-01-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

(DA01-182,  MM  Docket  No.  01-23,  RM- 
•960] 

Digital  Television  Broadcast  Service; 
Ontario,  CA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  USA 
Station  Group  Partnership  of  Southern 
California,  licensee  of  Station  KHSC- 
TV,  NTSC  Channel  46,  Ontario, 
California,  requesting  the  substitution  of 
DTV  Channel  29  for  Station  KHSC-TV's 


«  5  U.S.C  603(c). 


assigned  DTV  Channel  47.  DTV  Channel 
29  can  be  allotted  to  Ontario,  California, 
in  compliance  with  the  principle 
community  coverage  requirements  of 
Section  73.625(a)  at  reference 
coordinates  (34-13-37  N.  and  118-03- 
58  W.).  As  requested,  we  propose  to 
allot  DTV  Channel  29  to  Ontario  with  a 
power  of  155  and  a  height  above  average 
terrain  (HAAT)  of  927  meters.  However, 
since  the  communify  of  Ontario  is 
located  within  275  kilometers  of  the 
U.S.-Mexican  border,  concurrence  by 
the  Mexican  government  must  be 
obtained  for  this  allotment. 
DATES:  Comments  must  be  filed  on  or 
before  March  26,  2001,  and  reply 
comments  on  or  before  April  10,  2001. 
ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  S.W., 
Room  TW-A325,  Washington,  DC 
20554.  In  addition  to  filing  comments 
with  the  FCC.  interested  parties  should 
serve  the  petitioner,  or  its  counsel  or 
consultant,  as  follows:  Jacqueline  P. 
Cleary,  Sumeet  Seam,  Hogan  &  Hartson 
L.L.P.,  555  13th  Street,  NW, 
Washington,  DC  20004-1106  (Counsel 
for  USA  Station  Group  Partnership  of 
Southern  California). 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Imposed  Rule  Making,  MM  Docket  No. 
01-23.  adopted  January  30,  2001,  and 
released  January  31,  2001.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  445  12th  Street,  S.W., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
fit)m  the  Commission's  copy  contractor. 
International  Transcription  Services, 
Inc.,  (202)  857-3800, 1231  20th  Street, 
NW,  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  K^^king  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subiects  in  47  CFR  Part  73 

Television,  Digital  television 
broadcasting. 


For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— TELEVISION  BROADCAST 
SERVICES 

1 .  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303.  334.  and 
336. 

§73.622    [AmwKtad] 

2.  Section  73.622(b).  the  Table  of 
Digital  Television  Allotments  under 
California  is  amended  by  removing  DTV 
Channel  47  and  adding  DTV  Channel  29 
at  Ontario. 

Federal  Communications  Commission. 

Barbara  A.  Kreisman, 

Chief,  Video  Services  Division,  Mass  Media 

Bureau. 

[FR  Doc.  01-2913  Filed  2-5-01;  8:45  am] 

BIUJNQ  CODE  e712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-247,  MM  Docket  No.  01-28,  RM- 
10043] 

Digitai  Televtslon  Broadcast  Service; 
AltHiquerque,  NM 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  The 
Board  of  Regents  of  the  University  of 
New  Mexico  and  the  Board  of  Education 
of  the  City  of  Albuquerque.  New 
Mexico,  licensee  of  noncommercial 
education  station  KNME-TV.  NTSC 
channel  *5.  Albuquerque.  New  Mexico, 
proposing  the  substitution  of  DTV 
channel  *35  for  station  KNME-TV's 
assigned  DTV  *25.  DTV  Channel  *35 
can  be  allotted  to  Albuquerque,  New 
Mexico,  in  compliance  with  the 
principal  community  coverage 
requirements  of  Section  73.625(a)  at 
reference  coordinates  (35-12-44  N.  and 
106-26-57  W.).  As  requested,  we 
propose  to  allot  DTV  Channel  *35  to 
Albuquerque  with  a  power  of  250  and 
a  heigbt  above  average  terrain  (HAAT) 
of  1289  meters. 

DATES:  Comments  must  be  filed  on  or 
before  March  26,  2001,  and  reply 
comments  on  or  before  April  10,  2001. 
ADDRESSES:  Federal  Conununications 
Commission,  445  12th  Street,  SW., 
Room  TW-A325,  Washington,  DC 
20554.  In  addition  to  filing  comments 
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with  the  FCC,  interested  parties  should 
serve  the  petitioner,  or  its  counsel  or 
consultant,  as  follows:  Todd  D.  Gray, 
Margaret  L.  Miller,  Christine  J. 
Newcomb,  Dow,  Lohnes  &  Albertson, 
PLLC.  1200  New  Hampshire  Avenue, 
NW.,  Suite  800,  Washington,  DC  20036 
(Counsel  for  The  Board  of  Regents  of  the 
University  of  New  Mexico  and  the 
Board  of  Education  of  the  Qty  of 
Albuquerque,  New  Mexico). 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-1600. 

SUPPt-EMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
01-28,  adopted  February  1,  2001,  and 
released  February  2,  2001.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center,  445  12th  Street,  SW., 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  piutJiased 
from  the  Commission's  copy  contractor. 
International  Transcription  Services, 
hic,  (202)  857-3800,  1231  20th  Street, 
NW.,  Washington,  DC  20036. 

Provisions  of  the  Regiilatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procediu^s  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Television,  Digital  television 
broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— TELEVISION  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303,  334,  and 
336. 

§73.622    [Amended] 

2.  Section  73.622(b),  the  Table  of 
Digital  Television  Allotments  under 
New  Mexico  is  amended  by  removing 
DTV  Channel  *25  and  adding  DTV 
Channel  *35  at  Albuquerque. 


Federal  Communications  Commission. 

Barbara  A.  Kreisman, 

Chief,  Video  Services  Division,  ^4ass  Media 
Bureau. 

[FR  Doc.  01-3049  Filed  2-5-01;  8:45  am] 

BILUNe  COW  6712-01-l> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-248,  MM  Docket  No.  01-29,  RAM- 
10044] 

Digital  Television  Broadcast  Service; 
Butte,  MT 

AGENCY:  Federal  Communications 

Conunission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Eagle 
Conunimications,  Inc.,  licensee  of 
station  KTVM(TV),  NTSC  channel  6, 
Butte,  Montana,  proposing  the 
substitution  of  DTV  channel  33  for 
station  KTVM(TV)'s  assigned  DTV 
channel  2.  DTV  Channel  33  can  be 
allotted  to  Butte,  Montana,  in 
compliance  with  the  principle 
community  coverage  requirements  of 
Section  73.625(a)  at  reference 
coordinates  (46-00-27  N.  and  112-26- 
30  W.).  As  requested,  we  propose  to 
allot  DTV  Channel  33  to  Butte  with  a 
power  of  1000  and  a  height  above 
average  terrain  (HAAT)  of  576  meters. 
However,  since  the  community  of  Butte 
is  located  within  400  kilometers  of  the 
U.S.-Canadian  border,  concurrence  by 
the  Canadian  government  must  be 
obtained  for  this  proposal. 

DATES:  Comments  must  be  filed  on  or 
before  March  26,  2001,  and  reply 
comments  on  or  before  April  10,  2001. 

ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  SW., 
Room  TW-A325,  Washington,  DC 
20554.  hi  addition  to  filing  comments 
with  the  FCC,  interested  parties  should 
serve  the  petitioner,  or  its  coimsel  or 
consultant,  as  follows:  Arthur  B. 
Goodkind,  Holland  &  Knight  LLP;  2100 
Pennsylvania  Avenue,  NW.,  Suite  400, 
Washington,  20037-3202  (Counsel  for 
Eagle  Communications,  Inc.). 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
01-29,  adopted  February  1,  2001.  and 
released  February  2,  2001.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 


normal  business  hours  in  the  FCC 
Reference  Center,  445  12th  Street,  SW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
International  Transcription  Services, 
tac,  (202)  857-3800,  1231  20th  Street, 
NW.,  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subiects  in  47  CFR  Part  73 

Television,  Digital  television 
broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— TELEVISION  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303.  334.  and 
336. 

§73.622    [Amended] 

2.  Section  73.622(b),  the  Table  of 
Digital  Television  Allotments  imder 
Montana  is  amended  by  removing  DTV 
Channel  2  and  adding  DTV  Channel  33 
at  Butte. 

Federal  Communications  Commission. 
Dated: 

Barbara  A.  Kreisman, 

Chief,  Video  Services  Division,  Mass  Media 
Bureau. 

[FR  Doc.  01-3048  Filed  2-5-01;  8:45  am) 

BIIXING  COOE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-249,  MM  Docket  No.  01-30,  RM- 
10042] 

Digital  Television  Broadcast  Service; 
Bozeman,  MT 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  nde. 
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SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  KCTZ 
Communications,  Inc.,  licensee  of 
station  KBZK(TV),  NTSC  channel  7, 
Bozeman,  Montana,  seeking  the 
substitution  of  DTV  channel  13  for 
station  KBZK(TV)'s  assigned  DTV 
channel  16.  DTV  Channel  13  can  be 
allotted  to  Bozeman,  Montana,  in 
compliance  with  the  principal 
community  coverage  requirements  of 
Section  73.625(a)  at  reference 
coordinates  (45-40-24  N.  and  110-52- 
02  W.).  As  requested,  we  propose  to 
allot  DTV  Channel  13  to  Bozeman  with 
a  power  of  160  and  a  height  above 
average  terrain  (HAAT)  of  305  meters. 
However,  since  the  community  of 
Bozeman  is  located  within  400 
kilometers  of  the  U.S.-Canadian  border, 
concurrence  by  the  Canadian 
government  must  be  obtained  for  this 
proposal. 

DATES:  Comments  must  be  filed  on  or 
before  March  26,  2001,  and  reply 
comments  on  or  before  April  10,  2001. 

ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  SW., 
Room  TW-A325,  Washington,  DC 
20554.  In  addition  to  filing  comments 
with  the  FCC,  interested  parties  should 
serve  the  petitioner,  or  its  coimsel  or 
consultant,  as  foUows:  Scott  S.  Patrick, 


Low,  Lohnes  &  Albertson,  PLLC,  1200 
New  Hampshire  Avenue,  NW.,  Suite 
800,  Washington,  DC  20036-6802. 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Biueau,  (202) 
418-1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
01-30,  adopted  February  1,  2001,  and 
released  February  2,  2001.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center,  445  12th  Street,  SW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Services, 
Inc.,  (202)  857-3800,  1231  20th  Street, 
NW.,  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Conamission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Conunission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 


For  information  regarding  proper 
filing  procediues  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subiects  in  47  CFR  Part  73 

Television,  Digital  television 
broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  7»-TELEVISI0N  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303,  334.  and 
336. 

§73.622    [Amended] 

2.  Section  73.622(b),  the  Table  of 
Digital  Television  Allotments  under 
Montana  is  amended  by  removing  DTV 
Channel  16  and  adding  DTV  Channel  13 
at  Bozeman. 

Federal  Communications  Commission. 

Barbara  A,  Kreisman, 

Chief,  Video  Services  Division,  Mass  Media 

Bureau. 

[FR  Doc.  01-3047  Filed  2-5-01;  8:45  am] 
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contains  documents  ottier  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  arxl 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  arxl  agerKy 
statenr)ent5  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Farm  Service  Agency 

President's  Commission  on  Improving 
EcoTKMnic  Opportunity  in  Communities 
Dependent  on  Tobacco  Production 
While  Protecting  PubUc  Health 

AGENCY:  Fann  Service  Agency,  USDA. 
ACTION:  Notice  of  preliminary  report 
publication,  request  for  comments,  and 
notice  of  meeting. 

summary:  Executive  Order  No.  13168 
published  September  22,  2000, 
established  the  President's  Commission 
on  Improving  Economic  Opportunity  in 
Communities  Dependent  on  Tobacco 
Production  While  Protecting  Public 
Health  (Commission).  This  notice 
announces  that  the  Commission's 
Preliminary  Report  has  been  published, 
that  comments  are  requested  on  the 
Preliminary  Report,  and  that  a  public 
meeting  will  be  conducted  by  the 
Commission  on  February  21,  2001.  The 
purpose  of  the  meeting  will  be  to  review 
comments  received  on  the  Preliminary 
Report  and  recommendations  from  a 
tobacco  working  group  and  others  in 
preparation  for  work  on  the  Final 
Report. 

DATES:  The  Commission  will  meet  on 
February  21,  2001,  from  9:00  a.m.  to 
4:00  p.m.  at  2101  L  Street,  NW,  Room 
303A,  Washington,  DC.  If  special 
accommodations  are  required,  please 
contact  Doug  Richardson,  at  the  address 
specified  above,  by  COB  Februaryl4, 
2001.  All  times  are  Eastern  Standard 
Time.  Comments  on  the  Preliminary 
Report  are  requested  through  March  8, 
2001.  Conunents  may  be  submitted 
through  the  website  at  http:// 
www.fsa.usda.gov/tobcom/,  by  fax,  or  by 
meiil  to  the  Commission  at  the  contact 
information  listed  below.  All  meetings 
are  open  to  the  public;  however,  seating 
is  limited  and  available  on  a  first-come 
basis.  Written  comments  may  be  filed 
with  the  Commission  before  or  after  the 


meeting  at  the  contact  information  listed 
below.  Copies  of  the  Preliminary  Report 
are  available  on  the  Commission's 
website  at  http://www.fsa.usda.gov/ 
tobcom/  or  by  contacting  the 
Commission's  office  at  the  contact 
information  listed  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Richardson,  Executive  Director, 
Tobacco  Commission,  United  States 
Department  of  Agriculture,  (USDA), 
1400  Independence  Avenue,  SW,  STOP 
0574,  Washington.  D.C.,  20250-0574  or 
telephone  (202)  418-4266  or  toll  free 
(866)  804-6698;  FAX  (202)  418-4270; 
Internet: 
doug richardson@wdc.usda.gov. 

SUPPLEMENTARY  INFORMATKM:  The 
purpose  of  the  Commission  is  to  advise 
the  President  on  changes  occurring  in 
the  tobacco  farming  economy  and 
recommend  such  measures  as  may  be 
necessary  to  improve  economic 
opportunity  and  development  in 
communities  that  are  dependent  on 
tobacco  production,  while  protecting 
consumers,  particularly  children,  from 
hazards  associated  with  smoking.  The 
Commission  collected  and  reviewed 
information  about  changes  in  the 
tobacco  fanning  economy  and  Federal, 
State,  and  local  initiatives  intended  to 
help  tobacco  growers,  tobacco  quota 
holders,  and  communities  dependent  on 
tobacco  production  pursue  new 
economic  opportunities.  The 
Commission  received  public  input 
through  two  public  forums,  its  website, 
written  comments  and  experts  in 
tobacco  farming,  tobacco  health  issues, 
and  economic  development.  After 
reviewing  all  input,  the  Commission 
issued  its  Preliminary  Report  regarding 
the  economic  situation  facing  tobacco 
producers  and  tobacco  dependent 
conmiunities.  As  set  forth  in  the  Report, 
the  Commission  has  made  no  final 
recommendations  but  has  established 
the  following  principles  to  guide  its 
future  deliberations: 

(a)  The  Commission's 
recommendations  should  promote  both 
the  public  health  and  the  economic 
security  and  stability  of  tobacco  formers 
and  their  conmnmities. 

(b)  Both  short-term  and  long-term 
assistance  are  warranted  for  family 
tobacco  farmers  and  thefr  communities 
because  of  two  factors:  (1)  the  dramatic 
reduction  in  the  purchase  of  U.S. 
tobacco  leaf  in  recent  years  as  the  result 
of  a  complex  set  of  trends  that  are  both 


long  term  and  global  in  nature,  and  (2) 
past  Federal  policies  which  have  led 
many  tobacco  farmers  to  a  heavy,  if  not 
total,  reliance  on  this  crop  and  way  of 
life. 

(c)  The  preservation  of  a  tobacco 
program  that  controls  supply,  maintains 
price,  moves  quotas  into  the  hands  of 
growers,  and  incorporates  health  and 
safety  protection  is  in  the  best  interests 
of  tobacco  farmers  and  the  public 
health. 

(d)  Solutions  to  the  problems  facing 
tobacco  farmers  should  protect  family 
farms,  of  which  a  significant  number  are 
small  farms  and  owned  by  minorities. 

(e)  Policies  should  be  adopted  to 
ensure  that  any  system  of  direct 
contracting  between  manufacttu^rs  and 
U.S.  tobacco  farmers  does  not 
imdermine  the  protections  for  family 
farms  and  the  public  health  that  are 
provided  by  the  tobacco  program. 

(f)  Any  tobacco  program  changes 
should  focus  on  long-term  solutions  to 
the  problems  feeing  tobacco  fanners,  not 
short-term  quick  fixes. 

(g)  Tobacco  farmers  should  be 
compensated  for  their  quota  at  a  fair  and 
equitable  value  in  order  to  address  their 
current  crisis  and  reduce  their 
dependency  on  tobacco,  an  action 
which  is  in  the  best  interests  of  the 
tobacco  producing  and  the  public  health 
communities. 

(h)  Economic  development  assistance 
to  tobacco  producing  communities  is  in 
the  best  interests  of  tobacco  farmers, 
their  communities,  and  the  public 
health  community.  The  Commission 
should  consider  the  broadest  range  of 
economic  actions  to  assist  tobacco 
farmers,  tobacco  farm  families,  and  their 
communities  in  promoting  their 
prosperity,  stability,  and  way  of  life 
during  this  period  of  transition, 
including: 

(1)  Loc^y  driven  assistance  to 
tobacco  producing  communities  for 
economic  redevelopment  and 
diversification, 

(2)  Support  for  the  growth  of 
supplemental  crops  (particularly  those 
utilizing  specialized  tobacco  fanning 
skills)  and  livestock  and  the 
infrastructtire  necessary  to  produce, 
process,  develop  new  markets,  and 
bring  these  commodities  to  market;  and 

(3)  Continued  research  into  the 
development  of  non-harmful  uses  of 
tobacco  products. 

(i)  The  American  tobacco  farmer  and 
the  public  should  be  protected  against 
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\  infair  foreign  competition.  For  example, 
ncreased  and  expanded  inspections  for 
non-approved  pesticides  on  imported 
tobacco  are  in  the  best  interest  of 
tobacco  growers,  their  communities,  and 
the  health  community. 

(j)  More  needs  to  be  done  to  prevent 
the  harm  caused  by  tobacco  and  this  has 
been  acknowledged  by  some  tobacco 
product  manufacturers.  Comprehensive 
programs,  such  as  those  suggested  in  the 
August  2000  Report  of  the  Surgeon 
General,  to  reduce  tobacco  use  and  the 
harm  caused  by  tobacco  should  be 
adopted  by  hoih  the  public  and  private 
sector  with  a  special  emphasis  on  the 
problems  facing  tobacco  growing  states. 

(k)  Tobacco  should  be  regulated.  The 
U.S.  Food  and  Drug  Administration 
(FDA)  should  have  authority  to  establish 
fair  and  equitable  regulatory  controls 
over  the  manufactvu^,  sale,  distribution, 
and  labeling  of  tobacco  products, 
comparable  to  regulations  established 
for  other  products  regulated  by  the  FDA. 
Suchjegulations  should  have  as  their 
goal  the  protection  of  public  health.  The 
U.S.  Department  of  Agriculture  (USDA) 
should  retain  its  authority  to  set  safety 
standards  governing  tobacco  farms. 

(1)  Measures  to  fund  the 
ommendations  of  the  Commission 
must  be  reliable,  long-term,  and 
consistent  with  the  best  interests  of  both 
tobacco  farming  communities  and  the 
public  health. 

In  its  December  5,  2000,  meeting,  the 
Commission  established  a  tobacco 
working  group  comprised  of  tobacco 
producers,  farm  organizations,  and 
health  commimity  representatives  to 
study  further  changes  needed  in  the 
tobacco  program  and  to  propose 
recommendations  to  be  considered  by 
the  Commission. 

The  Preliminary  Report  requests 
public  input  on  a  number  of  issues.  This 
notice  solicits  recommendations  on 
these  issues  or  on  any  other  issues 
pertinent  to  the  Commission's  charge. 
Copies  of  the  Preliminary  Report  are 
available  on  the  Commission's  website 
at  http://www.fsa.usda.gov/tobcom/  or 
by  contacting  the  Commission's  office  at 
the  contact  information  listed  above. 
The  purpose  of  this  meeting  is  to  review 
public  input  received  to  date  on  the 
Preliminary  Report  and  to  review  the 
report  from  the  tobacco  working  group 
and  others  in  order  to  begin  preparation 
of  the  Final  Report  to  the  President. 

Signed  at  Washington,  D.C.  on  February  1, 
2001. 

James  R.  Little, 

Acting  Administrator,  Fann  Service  Agency. 
(PR  Doc.  01-3120  Filed  2-2-01;  10:41  am] 
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COMIMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Delaware  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regiilations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Delaware  Advisory  Committee  to  the 
Commission  will  convene  at  11:30  a.m. 
and  adjourn  at  3:30  p.m.  on  February 
27,  2001,  at  the  Metropolitan 
Wilmington  Urban  League,  100  W.  10th 
Street,  Wilmington,  Delaware  19801. 
The  purpose  of  the  meeting  is  to  (1) 
make  plans  to  hold  a  press  conference 
to  release  the  Committee's  report, 
Delaware  Citizens  Guide  to  Qvil  Rights 
and  Supporting  Services,  (2)  hear  from 
invited  speakers  on  civil  rights  issues 
affecting  the  State;  and  (3)  discuss  new 
project  proposals. 

Persons  desiring  additional 
information,  or  plaiming  a  presentation 
to  the  Committee,  should  contact  Ki- 
Taek  Chim,  Director  of  the  Eastern 
Regional  Office,  202-376-7533  (TDD 
202-376-8116).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
piu-suant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  January  29,  2001. 
Edward  A.  Hailes,  Jr., 
General  Counsel. 

[PR  Doc.  01-2986  Filed  2-5-01;  8:45  am] 
BILUNG  CODE  6335-01-P 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Montana  Advisory  Committee 

Notice  is  hereby  given,  pxursuant  to 
the  provisions  of  the  rules  and 
regtilations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Montana  Advisory  Committee  to  the 
Commission  will  convene  at  1:30  p.m. 
and  adjourn  at  4:00  p.m.  on  Thiu-sday, 
March  8,  2001,  at  the  Holiday  Inn,  400 
10th  Avenue,  South,  Great  Falls, 
Montana  59405.  The  purpose  of  the 
meeting  is  to  brief  the  Committee 
members  on  civil  rights  issues  in  the 
State  and  to  provide  an  update  on  the 
current  project,  "Equal  Educational 
Opportunities  for  Native  American 
Students  in  Montana  Public  Schools." 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  John 


Dulles,  Director  of  the  Rocky  Mountain 
Regional  Office,  303-866-1040  (TDD 
303-866-1049).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  January  31,  2001. 
Edward  A.  Hailes,  Jr., 
General  Counsel. 
(FR  Doc.  01-2987  Filed  2-5-01;  8:45  am] 

BHXINO  CODE  6336-01 -P 


DEPARTMENT  OF  COMMERCE 

Census  Bureau 

Current  industrial  Reports  Surveys — 
WAVE  11  (Mandatory  and  Voluntary 
Submissions) 

ACTION:  Proposed  collection;  comment 
request. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  April  9,  2001. 
ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clayton,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  6086,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230  (or  via  the  Internet  at 
MClayton@doc.gov). 

FOR  FURTHER  INFORMATKM  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to:  Judy  Dodds,  Assistant 
Chief  for  Census  and  Related  Programs, 
(301)  457-4587,  Census  Bureau, 
Manufacttuing  and  Construction 
Division,  Room  2101,  Building  #4, 
Washington,  DC  20233  (or  via  the 
Internet  at  judy.m.dodds@census.gov) . 
SUPPLEMENTARY  INFORMATION: 

L  Abstract 

The  Census  Bureau  conducts  a  series 
of  monthly,  quarterly,  and  annual 
surveys  as  part  of  the  Current  Industrial 
Reports  (CK)  program.  The  CIR  surveys 
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deal  mainly  with  the  quantity  and  value 
of  shipments  of  particular  products  and 
occasionally  with  data  on  production 
and  inventories;  unfilled  orders, 
receipts,  stocks  and  consumption;  and 
comparative  data  on  domestic 
production,  exports,  and  imports  of  the 
products  they  cover.  These  surveys 
provide  continuing  and  timely  national 
statistical  data  on  manufactiiring.  The 
results  of  these  siuT/eys  are  used 
extensively  by  individual  firms,  trade 
associations,  and  market  analysts  in 
planning  or  recommending  marketing 
and  legislative  strategies. 

The  CIR  program  includes  both 
mandatory  and  volimtary  siu^eys. 


Typically,  the  monthly  and  quarterly 
siuveys  are  conducted  on  a  volimtary 
basis  and  annual  collections  are 
mandatory.  The  collection  fi^quency  of 
individual  CIR  siuveys  is  determined  by 
the  cyclical  natiue  of  production,  the 
need  for  frequent  trade  monitoring,  or 
the  use  of  data  in  Government  economic 
indicator  series.  Some  monthly  and 
quarterly  CIR  siu^eys  have  an  aimual 
"counterpart"  collection.  The  annual 
counterpart  collects  annual  data  on  a 
mandatory  basis  from  those  firms  not 
participating  in  the  more  frequent 
collection. 

Due  to  the  large  number  of  siuveys  in 
the  CIR  program,  for  clearance  piuposes. 


the  CIR  surveys  are  divided  into 
"waves."  There  are  three  waves  and 
each  wave  contains  a  voluntary  and 
mandatory  clearance  package,  making  6 
separate  clearances.  Each  year,  one 
wave  (2  clearance  packages)  is 
submitted  for  review.  This  year  the 
Census  Bureau  plans  to  submit 
mandatory  and  voluntary  surveys  of 
Wave  II  for  clearance.  Due  to  budgetary 
reductions  the  Census  Bureau  has 
discontinued  the  following  siuveys  in 
this  wave:  MA325A — "Inorganic 
Chemicals",  MA325B— "Fertilizer 
Materials",  MA325C— "Industrial 
Gases",  and  MQ316A— "Footwear".  The 
surveys  in  Wave  II  are: 


Mandatory  surveys 


M311J— Fats  and  Oils  (Oilseed  Crushings) 

M311L— Fats  and  Oils  (Renderers)  

M313N— Cotton  and  Raw  Linters  in  Public  Storage 

M313P— Consumption  on  ttie  Cotton  System  and  Stocks 

MQ315A— Apparel 

MQ314X— Bed  and  Batti  Furnishings  

MQ333W— Metalworking  Mactiinery  

MA313F— Yam  Production 

MA313K— Knit  Fabric  Production 

MA314Q— Carpets  and  Rugs 

MA321T— Lumber  Production  and  Mill  Stocks  

MA325G — Pharmaceutical  Preparations,  except  Bk)(ogicais  

MA316A— Footwear  

MA335J— Insulated  Wire  and  Cable 

MA333L — Internal  Combustion  Engines  

MA333P — Pumps  and  Compressors  

MA335E — Electnc  Housewares  and  Fans 

MA334M — Consumer  Electronics  

MA334Q— Semiconductor,  Printed  Circuit  Boards,  and  Other  Electronic 

Components. 
MA334S — Electromedk:al  and  Irradiatkxi  Equipment  


Voluntary  surveys 


•M327G— Glass  Containers. 

*M331J — Inventories  of  Steel  Producing  Mills. 

•MQ311A— Flour  Milling  Products. 

*MQ325A — Inorganic  Chemicals. 

'MQ325C— Industrial  Gases. 

MQ325F— Paint  and  Allied  Products. 

•MQ335C— Fluorescent  Lamp  Ballast. 

MA31 1 D— Confectionery . 

MA333N— Fluid  Power  Product. 

MA335L— Electric  Ught  Fixtures. 

'Ttiese  voluntary  surveys  have  mandatory  annual  counterpads. 


n.  Method  of  Collection 

The  Census  Bureau  will  use  mail  out/ 
mail  back  survey  forms  to  collect  data. 
We  ask  respondents  to  return  monthly 
report  forms  within  10  days,  quarterly 
report  forms  within  15  days,  and  aimual 
report  forms  within  30  days  of  the 
initial  mailing.  Telephone  calls  and/or 
letters  encouraging  participation  will  be 
mailed  to  respondents  who  have  not 
responded  by  the  designated  time. 

m.  Data 

OMB  Number:  0607-0395— 
Mandatory  Surveys.  0607-020ft— 
Voluntary  &  Annual  Counterparts 
Surveys. 

Form  Number:  See  Chart  Above. 
Type  of  Review:  Regular  Review. 
Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Estimated  Number  of  Respondents: 
Mandatory  Siuveys — 11,652;  Voluntary 
&  Annual  Counterparts  Surveys — 2,742; 
Total— 14,394. 


Estimated  Time  Per  Response: 
Mandatory  Surveys — 1.4546  hrs.  avg.; 
Voluntary  &  Annual  Counterparts 
Surveys — 1.386  hrs.  avg. 

Estimated  Total  Annual  Burden: 
Mandatory  Surveys — 16,949  hoiu-s; 
Voluntary  &  Aimual  Counterparts 
Surveys— 3,800  hours;  Total— 20,749 
hours. 

Estimated  Total  Annual  Cost:  The 
estimated  cost  to  respondents  for  all  the 
CIR  reports  in  Wave  II  for  fiscal  year 
2002  is  $377,632. 

Respondent's  Obligation:  The  CIR 
program  includes  both  mandatory  and 
voluntary  surveys. 

Legal  Authority:  Title  13,  United 
States  Code,  Sections  61,  81, 182,  224, 
and  225. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 


practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  February  1,  2001. 
Gwellnar  Banks, 

Management  Analyst,  Office  of  the  Chief 

Information  Officer. 

(FR  Doc.  01-3053  Filed  2-5-01;  8:45  am] 

BILUNG  COOC  3S10-07-P 
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DEPARTMErfT  OF  COMMERCE 

Bureau  of  Export  Administration 

Initiation  of  National  Security 
investigation  of  Imports  of  Iron  Ore 
and  Semi-Finisited  Steel 

AGENCY:  Bureau  of  Export 
Administration,  Office  of  Strategic 
Industries  and  Economic  Security, 
Strategic  Analysis  Division,  Department 
of  Commerce. 

ACTION:  Notice  of  initiation  of  national 
security  investigation  and  request  for 
public  comments. 

summary:  This  notice  is  to  advise  the 
public  that  an  investigation  has  been 
initiated  under  section  232  of  the  Trade 
Expansion  Act  of  1962,  as  amended  (19 
U.S.C.  1862),  to  determine  the  effects  on 
the  national  security  of  imports  of  iron 
ore  and  semi-finished  steel.  Interested 
parties  are  invited  to  submit  written 
comments,  opinions,  data,  information, 
or  advice  relative  to  the  investigation  to 
the  Bureau  of  Export  Administration, 
U.S.  Departinent  of  Commerce. 
DATES:  Comments  must  be  received  by 
April  9,  2001. 

ADDRESSES:  Send  three  copies  of  written 
comments  to  Brad  Botwin,  Director, 
Strategic  Analysis  Division,  Bureau  of 
Export  Administration,  U.S.  Department 
of  Commerce,  Room  3876,  Washington, 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT:  Brad 
Botwin,  Director,  Strategic  Analysis 
Division,  Bureau  of  Export 
Administration,  U.S.  Department  of 
Commerce,  (202)  482-4060, 
bbotwin@bxa.doc.gov  or  Michael 
Vaccaro,  Trade  and  Industry  Analyst, 
Bureau  of  Export  Administration,  U.S. 
Department  of  Commerce,  (202)  482- 
8232,  mvaccaro@bxa.doc.gov.  For  more 
information  about  the  section  232 
program,  including  the  regulations  and 
the  text  of  previous  investigations,  see 
www.doc-bxa.bmpcoe.org  under 
"Programs." 

SUPPLEMENTARY  INFORMATION: 
Background 

On  February  1,  2001,  the  Department 
of  Commerce  initiated  an  investigation 
under  section  232  of  the  Trade 
Expansion  Act  of  1962,  as  amended  (19 
U.S.C.  1862),  to  determine  the  effects  on 
the  national  security  of  imports  of  iron 
ore  and  semi-finished  steel.  The 
findings  and  recommendations  of  the 
investigation  are  to  be  reported  by  the 
Secretary  of  Commerce  to  the  President 
not  later  than  October  29,  2001. 

The  iron  ore  and  semi-finished  steel 
products  to  be  investigated  include: 

1.  Iron  Ore: 


— Briquettes 
—Pellets 
— Sinter 

2.  Semi-finished  Steel 
— Ingots 
—Billets 
— Blooms 
—Slab 

This  investigation  is  being  undertaken 
in  accordance  with  part  705  of  the 
National  Security  Industrial  Base 
Regulations  (15  CFR  parts  700  to  709) 
(the  "regulations").  Interested  parties 
are  invited  to  submit  written  comments, 
opinions,  data,  information,  or  advice 
relevant  to  this  investigation  to  the 
Office  of  Strategic  Industries  & 
Economic  Security,  U.S.  Department  of 
Commerce,  no  later  than  April  9,  2001. 
The  Department  is  particularly 
interested  in  comments  and  information 
directed  to  the  criteria  listed  in  §  705.4 
of  the  regulations  as  they  affect  national 
security,  including  the  following:  (a) 
Quantity  of  the  article  in  question  or 
other  circumstances  related  to  the 
importation  of  the  articles  subject  to  the 
investigation;  (b)  Domestic  production 
and  productive  capacity  needed  for 
those  articles  to  meet  protected  national 
defense  requirements;  (c)  Existing  and 
anticipated  availability  of  human 
resources,  products,  raw  materials, 
production  equipment,  and  facilities  to 
produce  these  items;  (d)  Growth 
requirements  of  domestic  industries  to 
meet  national  defense  requirements 
and/or  requirements  to  assure  such 
growth;  (e)  The  impact  of  foreign 
competition  on  the  economic  welfare  of 
the  domestic  industry;  and  (f)  The 
displacement  of  any  domestic  products 
causing  substantial  unemployment, 
decrease  in  the  revenues  of  government, 
loss  of  investment  or  specialized  skills 
and  productive  capacity,  or  other 
serious  effects. 

Those  wishing  to  comment  should 
submit  three  copies  of  all  materials. 
Material  that  is  national  security 
classified  information  or  business 
confidential  information  will  be 
exempted  from  public  disclosure  as 
provided  for  by  §  705.6  of  the 
regulations.  Anyone  submitting 
business  confidential  information 
should  clearly  identify  the  business 
confidential  portion  of  the  submission, 
then  file  a  statement  justifying 
nondisclosiue  and  reference  to  the 
specific  legal  authority  claimed,  and 
provide  a  non-confidential  submission 
which  can  be  placed  in  the  public  file. 
Communications  from  agencies  of  the 
United  States  Government  will  not  be 
made  available  for  public  inspection. 


If  public  hearings  are  held  in  support 
of  this  investigation,  a  separate  Federal 
Register  notice  will  be  published. 

The  Bureau  of  Export  Administration 
does  not  maintain  a  separate  public 
inspection  facility.  Requesters  should 
first  view  the  Bureau's  webpage,  which 
can  be  foimd  at  http://www.bxa.doc.gov 
(see  FOLA  heading).  If  requesters  cannot 
access  the  website,  they  may  call  202- 
482-2165  for  assistance.  The  records 
related  to  this  assessment  are  made 
accessible  in  accordance  with  the 
regulations  published  in  part  4  of  title 
15  of  the  Code  of  Federal  Regidations 
(15  CFR  4.1  etseq.). 

Dated:  February  1,  2001. 

Matthew  Borman, 

Deputy  Assistant  Secretary  for  Export 
Administration. 

[FR  Doc.  01-3059  Filed  2-5-01;  8:45  am] 

BaUNG  COOE  3610-JT-^ 


DEPARTMEMT  OF  COMMERCE 

international  Trade  Administration 
[A-570-851] 

Certain  Preserved  Mushrooms  From 
the  People's  Republic  of  China: 
Postponement  of  Preliminary  Results 
of  New  Shipper  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
United  States  Department  of  Commerce. 
ACTION:  Notice  of  extension  of  the  time 
limit  for  the  preliminary  results  in  the 
new  shipper  review  of  the  antidumping 
duty  order  on  certain  preserved 
mushrooms  from  the  People's  Republic 
of  China. 

SUMMARY:  The  United  States  Department 
of  Commerce  ("the  Department")  is 
extending  the  time  limit  for  the 
preliminary  residts  of  a  new  shipper 
review  of  the  antidiunping  duty  order 
on  certain  preserved  mushrooms  from 
the  People's  RepubUc  of  China  ("PRC"). 
This  review  covers  the  period  February 
1,  2000  through  July  31,  2000. 
EFFECTIVE  DATE:  February  6,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  J.  Goldberger  or  Rebecca  Trainor, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone: 
(202)  482-4136  or  (202)  482-4007. 
respectively. 

Postponement  of  Preliminary  Results  of 
Administrative  Review 

On  October  2,  2000,  the  Department 
initiated  a  new  shipper  review  (65  FR 
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58735)  of  the  antidumping  duty  order 
on  certain  preserved  mushrooms  from 
the  PRC.  The  current  deadline  for  the 
preliminary  results  in  this  review  is 
March  21,  2001. 

In  accordance  with  section  751 
(a)(3)(A)  of  the  Tariff  Act  of  1930  ("the 
Act"),  as  amended,  we  determine  that  it 
is  not  practicable  to  complete  this 
review  of  Green  Fresh  Foods 
(Zhangzhou)  Co.,  Ltd.  within  the 
original  time  frame  because  of  the 
additional  time  required  to  conduct 
verification.  Thus,  the  Department  is 
extending  the  time  limit  for  completion 
of  the  preliminary  results  until  May  31, 
2001. 

Dated:  January  30,  2001. 

Susan  H.  Kuhbach, 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  01-3075  Filed  2-5-01;  8:45  am] 

MLIJNG  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

(A-570-«51] 

Certain  Preserved  Mustirooins  from 
the  People's  RepulMIc  of  China: 
Postponement  of  Final  Results  of  New 
Shipper  Review  and  Administrative 
Review 

agency:  Import  Administration, 
International  Trade  Administration, 
United  States  Department  of  Commerce. 

ACTION:  Notice  of  extension  of  the  time 
limit  for  the  final  results  in  the  new 
shipper  review  and  administrative 
review  of  the  antidumping  duty  order 
on  certain  preserved  mushrooms  from 
the  People's  Republic  of  China. 

SUMMARY:  The  United  States  Department 
of  Commerce  ("the  Department")  is 
extending  the  time  limit  for  the  final 
results  of  the  new  shipper  review  and 
administrative  review  of  the 
antidumping  duty  order  on  certain 
preserved  mushrooms  bom  the  People's 
Republic  of  China  ("PRC").  These 
reviews  cover  the  period  August  5, 
1998,  through  January  31,  2000,  and  are 
being  conducted  concurrently. 

EFFECTIVE  DATE:  February  6,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  J.  Goldberger  or  Kate  Johnson, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone:  (202)  482-4136  or 
(202)  482-4929,  respectively. 


Postponement  of  Final  Results  of 
Administrative  Review 

On  March  21,  2000  and  March  30, 
2000,  respectively,  the  Department 
initiated  a  new  shipper  review  (65  FR 
17257)  and  an  administrative  review  (65 
FR  16875)  of  the  antidumping  duty 
order  on  certain  preserved  mushrooms 
from  the  PRC.  Pursuant  to  section 
351.214(j)(3)  of  its  regulations,  and  with 
the  agreement  of  Raoping  Xingyu  Foods 
Co.,  Ltd.  ("Raoping"),  the  company 
which  requested  the  new  shipper 
review,  the  Department  is  conducting 
the  1998-2000  administrative  review 
and  the  new  shipper  review  of  Raoping 
concurrently.  The  current  deadline  for 
the  final  results  in  these  reviews  is 
March  7,  2001. 

In  accordance  with  section  751 
(a)(3)(A)  of  the  Tariff  Act  of  1930  ("the 
Act"),  as  amended,  we  determine  that  it 
is  not  practicable  to  complete  these 
reviews  within  the  original  time  frame 
because  of  the  additional  time  required 
to  conduct  verification  and  to  analyze 
issues  raised  in  the  administrative 
review.  Thus,  the  Department  is 
extending  the  time  limit  for  completion 
of  the  final  results  until  May  31,  2001, 
in  accordance  with  §  351.213(h)(2)  of 
the  Department's  regulations. 

Dated:  January  30,  2001. 

Susan  H.  Kuhbach, 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  01-3076  Filed  2-5-01;  8:45  am] 

BIUJNG  CODE  3610-OS-P 


COMMISSION  OF  HNE  ARTS 

Notice  of  Meeting 

The  next  meeting  of  the  Commission 
of  Fine  Arts  is  scheduled  for  February 
15,  2001  at  10:00  a.m.,  in  the 
Commission's  offices  at  the  National 
Building  Museimi,  Suite  312,  Judiciary 
Square,  441  F  Street,  NW.,  Washington. 
DC  20001-2728.  Items  of  discussion 
affecting  the  appearance  of  Washington, 
DC,  may  include  buildings,  parks  and 
memorials. 

Draft  agendas  are  available  to  the 
public  one  week  prior  to  the  meeting. 
Inquiries  regarding  the  agenda  and 
requests  to  submit  written  or  oral 
statements  should  be  addressed  to 
Charles  H.  Atherton,  Secretary, 
Commission  of  Fine  Arts,  at  the  above 
address  or  call  202-504-2200. 
Individuals  requiring  sign  language 
interpretation  for  the  hearing  impaired 
should  contact  the  Secretary  at  least  10 
days  before  the  meeting  date. 


Dated  in  Washington,  DC,  January  30, 
2001. 

Charles  H.  Atherton, 

Secretary. 

[FR  Doc.  01-3061  Filed  2-5-01;  8:45  am] 

BILLING  CODE  6330-01-M 


DEPARTMENT  OF  DEFENSE 
[0MB  Control  Number  0704-0386] 

Information  Collection  Requirements; 
Defense  Federal  Acquisition 
Regulation  Supplement;  Small 
Business  Programs 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Notice  and  request  for 
comments  regarding  a  proposed 
extension  of  an  approved  information 
collection  requirement. 

SUMMARY:  In  compliance  v\dth  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35),  DoD  announces  the 
proposed  extension  of  a  public 
information  collection  requirement  and 
seeks  public  comment  on  the  provisions 
thereof.  DoD  invites  comments  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  DoD, 
including  whether  the  information  will 
have  practical  utility;  (b)  the  acciuacy  of 
the  estimate  of  the  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
The  Office  of  Management  and  Budget 
(OMB)  has  approved  this  information 
collection  requirement  for  use  through 
December  31,  2001.  DoD  proposes  that 
OMB  extend  its  approval  for  use 
through  December  31,  2004. 
DATES:  DoD  will  consider  all  comments 
received  by  April  9,  2001. 
ADDRESSES:  E-mailed  comments  are 
preferred.  Submit  comments  to: 
dfars@acq.osd.mil.  Please  cite  OMB 
Control  Number  0704-0386  in  the 
subject  line. 

Respondents  that  cannot  submit 
comments  by  e-mail  may  submit 
comments  to:  Defense  Acquisition 
Regulations  Council,  Attn:  Ms.  Susan  L. 
Schneider,  OUSD  (AT&L)  DP  (DAR), 
IMD  3C132,  3062  Defense  Pentagon, 
Washington,  DC  20301-3062;  facsimile 
(703)  602-0350.  Please  cite  OMB 
Control  Number  0704-0386. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susan  L.  Schneider,  (703)  602-0326. 
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The  information  collection  requirements 
addressed  in  this  notice  are  available 
electronically  via  the  Internet  at:  http:/ 
/www.acq.osd.mil/dp/dars/dfars.html. 
Paper  copies  are  available  from  Ms. 
Susan  Schneider,  OUSD  (AT&L)  DP 
|(DAR).  IMD  3C132,  3062  Defense 
Pentagon,  Washington,  DC  20301-3062. 
SUPPt.EMENTARY  INFORMATION: 

Title  and  OMB  Number:  Defense 
Federal  Acquisition  Regulation 
Supplement  (DFARS)  Part  219,  Small 
Business  Programs,  and  the  clause  at 
DFARS  252.219-7003;  OMB  Control 
Number  0704-0386. 

Needs  and  Uses:  This  collection  of 
information  is  necessary  to  implement 
|the  reporting  requfrements  of  the 
jacquisition-related  sections  of  the  Small 
[Business  Act  (15  U.S.C.  631,  et  seq.)  and 
the  applicable  sections  of  the  Armed 
jServices  Procurement  Act  (10  U.S.C. 
12302,  et  seq.). 

I    Affected  Public:  Business  or  other  for- 
profit  and  not-for-profit  institutions. 
*  Annual  Burden  Hours:  41. 

Number  of  Respondents:  41. 

Responses  Per  Respondent:  1. 

Annual  Responses:  41. 

Average  Burden  Per  Response:  1  hour. 

Frequency:  On  occasion. 

Nummary  oflnfbrmation  Collection 

'    DFARS  219.704  and  the  clause  at 
DFARS  252.219-7003.  Small,  Small 
Disadvantaged  and  Women-Ovirned 
Small  Business  Subcontracting  Plan 
(DoD  Contracts),  require  prime 
contractors  to  notify  the  administrative 
contracting  officer  of  any  substitutions 
of  firms  that  are  not  small,  small 
disadvantaged,  or  women-owned  small 
business  for  the  firms  listed  in  those 
subcontracting  plans  that  specifically 
identify  small,  small  disadvantaged,  and 
women-owned  small  businesses. 
Notifications  must  be  in  writing  and 
may  be  submitted  in  a  contractor- 
specified  format. 

Michele  P.  Peterson, 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

(FR  Doc.  01-2989  Filed  2-5-01;  8:45  am] 

SILUNGCOOE  SOWMM-M 


i 


EPARTMENT  OF  DEFENSE 
|OMB  Control  Number  0704-0398] 

hiformation  Collection  Requirements; 
pefense  Federal  Acquisition 
Regulation  Supplement;  Sut>stitutlons 
lor  Military  or  Federal  Specifications 
tnd  Standards 

agency:  Department  of  Defense  (DoD). 
i  kCTION:  Notice  and  request  for 
comments  regarding  a  proposed 


extension  of  an  approved  information 
collection  requirement. 

SUMMARY:  In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35),  DoD  announces  the 
proposed  extension  of  a  public 
information  collection  requirement  and 
seeks  public  comment  on  the  provisions 
thereof.  DoD  invites  comments  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  DoD, 
including  whether  the  information  will 
have  practical  utility;  (b)  the  acciuticy  of 
the  estimate  of  the  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
The  Office  of  Management  and  Budget 
(OMB)  approved  this  information 
collection  requirement  for  use  through 
January  31.  2001.  DoD  proposes  that 
OMB  extend  its  approval  for  use 
through  January  31,  2004. 

DATES:  DoD  vdll  consider  all  comments 
received  by  April  9.  2001. 
ADDRESSES:  E-mailed  comments  are 
preferred.  Submit  comments  to: 
dfars@acq.osd.mil.  Please  cite  OMB 
Control  Niunber  0704-0398  in  the 
subject  line. 

Respondents  that  cannot  submit 
comments  by  e-mail  may  submit 
comments  to:  Defense  Acquisition 
Regulations  Coimcil,  Attn:  Mr.  Rick 
Layser.  OUSD  (AT&L)  DP  (DAR).  IMD 
3C132.  3062  Defense  Pentagon. 
Washington,  DC  20301-3062;  facsimile 
(703)  602-0350.  Please  cite  OMB 
Control  Number  0704-0398. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Rick  Layser.  (703)  602-0293.  The 
information  collection  requirements 
addressed  in  this  notice  are  available 
electronically  via  the  Internet  at:  http:/ 
/wv*rw.acq.osd.mil/dp/dars/dfars.html. 
Paper  copies  are  available  from  Mr.  Rick 
Layser.  OUSD  (AT&L)  DP  (DAR),  IMD 
3C132,  3062  Defense  Pentagon, 
Washington.  DC  20301-3062. 
SUPPLEMENTARY  INFORMATION: 

Title  and  OMB  Number:  Defense 
Federal  Acquisition  Regulation 
Supplement  (DFARS)  Section  211.273. 
Substitutions  for  Military  or  Federal 
Specifications  and  Standards,  and 
related  clause  at  DFARS  252.211-7005; 
OMB  Control  Niunber  0704-0398. 

Needs  and  Uses:  This  information 
collection  permits  offerors  to  propose 
Single  Process  Initiative  (SPI)  processes 


as  alternatives  to  military  or  Federal 
specifications  and  standards  cited  in 
DoD  solicitations  for  previously 
developed  items.  DoD  uses  the 
information  to  verify  Government 
acceptance  of  an  SPI  process  as  a  valid 
replacement  for  a  military  or  Federal 
specification  or  standard. 

Affected  Public:  Businesses  or  other 
for-profit  and  not-for-profit  institutions. 

Annual  Burden  Hours:  771. 

Number  of  Respondents:  257. 

Responses  Per  Respondent:  3. 

Annual  Responses:  771. 

Average  Burden  Per  Response:  1  hour. 

Frequency:  On  occasion. 

Summary  of  Information  Collection 

The  clause  at  DFARS  252.211-7005, 
Substitutions  for  Military  or  Federal 
Specifications  and  Standards,  is  used  in 
solicitations  and  contracts  for 
previously  developed  items.  The  clause 
encourages  offerors  to  propose 
management  or  manufactiuing 
processes,  that  have  been  previously 
accepted  by  DoD  under  the  SPI  program, 
as  alternatives  to  military  or  Federal 
specifications  and  standards  cited  in  the 
solicitation.  An  offeror  proposing  to  use 
an  SPI  process  must — 

(1)  Identify  the  specific  military  or 
Federal  specification  or  standard  for 
which  the  SPI  process  has  been 
accepted;     ■ 

(2)  Identify  each  facility  at  which  the 
offeror  proposes  to  use  the  SPI  process 
in  lieu  of  military  or  Federal 
specifications  or  standards  cited  in  the 
solicitation; 

(3)  Identify  the  contract  line  items, 
subline  items,  components,  or  elements 
affected  by  the  SPI  process;  and 

(4)  If  the  proposed  SPI  process  has 
been  accepted  at  the  facility  at  which  it 
is  proposed  for  use,  but  is  not  yet  listed 
at  the  SPI  Internet  site,  submit 
documentation  of  DoD  acceptance  of  the 
SPI  process. 

Michele  P.  Peterson, 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 
[FR  Doc.  01-2991  Filed  2-5-01;  8:45  am] 
BILLMQ  CODE  SOOO-0«-M 


DEPARTMENT  OF  DEFENSE 

[OMB  Control  Number  0704-0341] 

information  Collection  Requirements; 
Defense  Federal  Acquisition 
Regulation  Supplement;  Acquisition  of 
Information  Tectinology 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Notice  and  request  for 
comments  regarding  a  proposed 


9070 


Federal  Register /Vol.  66,  No.  25 /Tuesday,  February  6,  2001 /Notices 


extefnsion  of  an  approved  infonnation 
collection  requirement. 

SUMMARY:  In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35),  DoD  annoimces  the 
proposed  extension  of  a  public 
infonnation  collection  requirement  and 
seeks  public  conunent  on  the  provisions 
thereof.  DoD  invites  comments  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  DoD, 
including  whether  the  information  will 
have  practical  utility;  (b)  the  accuracy  of 
the  estimate  of  the  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
.  collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
The  Office  of  Management  and  Budget 
(OMB)  has  approved  this  information 
collection  requirement  for  use  through 
September  30,  2001.  DoD  proposes  that 
OMB  extend  its  approval  for  use 
through  September  30.  2004. 
DATES:  DoD  will  consider  all  comments 
received  by  April  9,  2001. 
ADDRESSES:  E-mailed  comments  are 
preferred.  Submit  comments  to: 
dfars0acq.osd.mil.  Please  cite  OMB 
Control  Niunber  0704-0341  in  the 
subject  line. 

Respondents  that  cannot  submit 
comments  by  e-mail  may  submit 
comments  to:  Defense  Acquisition 
Regulations  Coimcil,  Attn:  Ms.  Susan  L. 
Schneider.  OUSD  (AT&L)  DP  (DAR), 
IMD  3C132,  3062  Defense  Pentagon, 
Washington,  DC  20301-3062;  facsimile 
(703)  602-0350.  Please  cite  OMB 
Control  Number  0704-0341. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susan  L.  Schneider,  (703)  602-0326. 
The  information  collection  requirements 
addressed  in  this  notice  are  available 
electronically  via  the  Internet  at:  http:/ 
/www.acq.osd.miiydp/dars/dfars.html. 
Paper  copies  are  available  from  Ms. 
Susan  Schneider,  OUSD  (AT8cL)  DP 
(DAR),  IMD  3C132,  3062  Defense  ' 
Pentagon,  Washington,  DC  20301-3062. 

SUPPLEMENTARY  INFORMATION: 

Title  and  OMB  Number:  Defense 
Federal  Acquisition  Regulation 
Supplement  (DFARS)  Part  239. 
Acquisition  of  Infonnation  Technology, 
and  the  associated  clauses  at  DFARS 
252.239-7000  and  252.239-7006;  OMB 
Control  Number  0704-0341. 

Needs  and  Uses:  This  requirement 
provides  for  the  collection  of 
information  from  contractors  regarding 


security  requirements  for  computers 
used  to  process  classified  information; 
tariffs  pertaining  to  telecommunications 
services;  and  proposals  from  common 
carriers  to  perform  special  construction 
under  conti'acts  for  telecommunications 
services.  Contracting  officers  and  other 
DoD  personnel  use  the  information  to 
ensure  that  computer  systems  are 
adequate  to  protect  against 
unauthorized  release  of  classified 
information;  to  participate  in  the 
establishment  of  tariffs  for 
telecommunications  services;  and  to 
establish  reasonable  prices  for  special 
construction  by  common  carriers. 

Affected  Public:  Businesses  or  other 
for-profit  and  not-for-profit  institutions. 

Annual  Burden  Hours:  1,806. 

Number  of  Respondents:  1,598. 

Responses  Per  Respondent: 
Approximately  1. 

Annual  Responses:  Approximately 
1,630. 

Average  Burden  Per  Response:  1.13 
hours. 

Frequency:  On  occasion. 
Summary  of  Infonnation  Collection 

The  clause  at  DFARS  252.239-7000, 
Protection  Against  Compromising 
Emanations,  requires  that  the  contractor 
provide,  upon  request  of  the  contracting 
officer,  documentation  supporting  the 
accreditation  of  a  computer  system  to 
meet  the  appropriate  seciirity 
requirements. 

The  clause  at  DFARS  252.239-7006, 
Tariff  Information,  requires  that  the 
contractor  provide  to  the  contracting 
officer  (1)  Upon  request,  a  copy  of  the 
contractor's  existing  tariffs;  (2)  before 
filing,  a  copy  of  any  application  to  a 
Federal,  State,  or  other  regulatory 
agency  for  new  rates,  charges,  services, 
or  regulations  relating  to  any  tariff  or 
any  of  the  facilities  or  services  to  be 
furnished  solely  or  primarily  to  the 
Government,  and,  upon  request,  a  copy 
of  all  information,  material,  and  data 
developed  or  prepared  in  support  of  or 
in  connection  with  such  an  application; 
and  (3)  a  notification  to  the  contracting 
officer  of  any  application  submitted  by 
anyone  other  than  the  contractor  that 
may  affect  the  rate  or  conditions  of 
services  under  the  agreement  or 
contract. 

DFARS  239.7408  requires  the 
contracting  officer  to  obtain  a  detailed 
special  construction  proposal  from  a 
common  carrier  that  submits  a  proposal 
or  quotation  that  has  special 
construction  requirements  related  to  the 


performance  of  basic 
telecommunications  services. 

Nfichele  P.  Peterson, 

Executive  Editor,  Defense  Acquisition 

Regulations  Council. 

[FR  Doc.  01-2992  Filed  2-5-01;  8:45  am] 

BILLING  COOe  SO0O-O4-M 


DEPARTMENT  OF  DEFENSE 
[OMB  Control  Number  0704-0245] 

Information  Collection  Requlrttments; 
Defense  Federal  Acquisition 
Regulation  Supplement; 
Transportation 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Notice  and  request  for 
comments  regarding  a  proposed 
extension  of  an  approved  information 
collection  requirement. 

SUMMARY:  In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C, 
Chapter  35),  DoD  aimoimces  the 
proposed  extension  of  a  public 
information  collection  requirement  and 
seeks  public  comment  on  the  provisions 
thereof.  DoD  invites  comments  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  DoD, 
including  whether  the  information  will 
have  practical  utility;  (b)  the  accuracy  of 
the  estimate  of  the  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
biuden  of  the  information  collection  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
The  Office  of  Management  and  Budget 
(OMB)  has  approved  this  information 
collection  requirement  for  use  through 
July  31,  2001.  DoD  proposes  that  OMB 
extend  its  approval  for  use  through  July 
31,2004. 

DATES:  DoD  will  consider  all  comments 
received  by  April  9,  2001. 
ADDRESSES:  E-mailed  comments  are 
preferred.  Submit  comments  to: 
dfars@acq.osd.mil.  Please  cite  OMB 
Control  Number  0704-0245  in  the 
subject  line. 

Respondents  that  cannot  submit 
comments  by  e-mail  may  submit 
comments  to:  Defense  Acquisition 
Regulations  Council,  Attn:  Ms.  Amy 
Waiiams,  OUSD  (ATai)DP(DAR).  IMD 
3C132,  3062  Defense  Pentagon, 
Washington,  DC  20301-3062;  facsimile 
(703)  602-0350.  Please  cite  OMB 
Control  Number  0704-0245. 
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rOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Amy  WiUiams,  (703)  602-0288.  The 
information  collection  requirements 
addressed  in  this  notice -are  available 
electronically  via  the  Internet  at:  http:/ 
/www.acq.osd.mil/dp/dars/dfars.html. 
Paper  copies  are  available  &t)m  Ms. 
Amy  WiUiams,  OUSD  (AT&L)DP(DAR), 
IMD  3C132,  3062  Defense  Pentagon, 
Washington,  DC  20301-3062. 
SUPPLEMENTARY  INFORMATION: 

Title  and  OMB  Number:  Defense 
Federal  Acquisition  Regulation 
Supplement  (DFARS)  Part  247, 
Transportation,  and  Related  Clauses  at 
DFARS  252.247;  OMB  Control  Number 
0704-0245. 

Needs  and  Uses:  DoD  contracting 
officers  use  this  information  to  verify 
that  prospective  contractors  have 
adequate  insurance  prior  to  award  of 
stevedoring  contracts;  to  provide 
appropriate  price  adjustments  to 
stevedoring  contracts;  and  to  assist  the 
Maritime  Administration  in  monitoring 
compliance  with  requirements  for  use  of 
U.S.-flag  vessels  in  accordance  with  the 
Cargo  Preference  Act  of  1904  (10  U.S.C. 
2631). 

Affected  Public:  Businesses  or  other 
for-profit  and  not-for-profit  institutions. 

Annual  Burden  Hours:  150,114. 

Number  of  Respondents:  60,270. 

Responses  Per  Respondent: 
^Approximately  8. 

Annual  Responses:  465,882. 

Average  Burden  Per  Response:  .32 

I  lOlUS. 

Frequency:  On  occasion. 
!  ummary  of  Infonnation  Collection 

The  clause  at  DFARS  252.247-7000, 
Hardship  Conditions,  is  prescribed  at 
247.2 70-6(a)  for  use  in  all  solicitations 
and  contracts  for  acquisition  of 
stevedoring  services.  Paragraph  (a)  of 
the  clause  requires  the  contractor  to 
notify  the  contracting  officer  of  unusual 
conditions  associated  with  loading  or 
unloading  a  particular  cargo,  for 
potential  adjustment  of  contract  labor 
rates;  and  to  submit  any  associated 
request  for  price  adjustment  to  the 
contracting  officer  within  10  working 
days  of  the  vessel  sailing  time. 

The  clause  at  DFARS  252.247-7001, 
Price  Adjustment,  is  prescribed  at 
247.270-6(b)  for  use  in  solicitations  and 
contracts  when  using  sealed  bidding  to 
acquire  stevedoring  services.  Paragraphs 
(b)  and  (c)  of  the  clause  require  the 
contractor  to  notify  the  contracting 
officer  of  certain  changes  in  the  wage 
rates  or  benefits  that  apply  to  its  direct 
labor  employees.  Paragraph  (g)  of  the 
clause  requires  the  contractor  to  include 
with  its  final  invoice  a  statement  that 
the  contractor  has  experienced  no 
decreases  in  rates  of  pay  for  labor  or  has 


notified  the  contracting  officer  of  all 
such  decreases. 

The  clause  at  DFARS  252.247-7002, 
Revision  of  Prices,  is  prescribed  at 
247.270-6(c)  for  use  in  solicitations  and 
contracts  when  using  negotiation  to 
acquire  stevedoring  services.  Paragraph 
(c)  of  the  clause  provides  that,  at  any 
time,  either  the  contracting  officer  or  the 
contractor  may  deliver  to  the  other  a 
written  demand  that  the  parties 
negotiate  to  revise  the  prices  imder  the 
contract.  Paragraph  (d)  of  the  clause 
requires  that,  if  either  party  makes  such 
a  demand,  the  contractor  must  submit 
relevant  data  upon  which  to  base 
negotiations. 

The  clause  at  DFARS  252.247-7007, 
Liability  and  Insurance,  is  prescribed  at 
247.270-6(g)  for  use  in  all  solicitations 
and  contracts  for  acquisition  of 
stevedoring  services.  Paragraph  (f)  of  the 
clause  requires  the  contractor  to  furnish 
the  contracting  officer  with  satisfactory 
evidence  of  insurance. 

The  provision  at  DFARS  252.247- 
7022,  Representation  of  Extent  of 
Transportation  by  Sea,  is  prescribed  at 
247.573(a)  for  use  in  all  solicitations 
except  those  for  direct  purchase  of 
ocean  transportation  services  or  those 
with  an  anticipated  value  at  or  below 
the  simplified  acquisition  threshold. 
Paragraph  (b)  of  the  provision  requires 
the  offeror  to  represent  whether  or  not 
it  anticipates  that  supplies  will  be 
transported  by  sea  in  the  performance  of 
any  contract  or  subcontract  resulting 
from  the  solicitation. 

The  clause  at  DFARS  252.247-7023, 
Transportation  of  Supplies  by  Sea,  is 
prescribed  at  247.573(b)  for  use  in  all 
solicitations  and  contracts  except  those 
for  direct  purchase  of  ocean 
transportation  services  or  those  with  an 
anticipated  value  at  or  below  the 
simplified  acquisition  threshold. 
Paragraph  (d)  of  the  clause  requires  the 
contractor  to  submit  requests  for  use  of 
other  than  U.S.-flag  vessels  in  writing  to 
the  contracting  officer.  Paragraph  (e)  of 
the  clause  requires  the  contractor  to 
submit  one  copy  of  the  rated  on  board 
vessel  operating  carrier's  ocean  bill  of 
landing.  Paragraph  (f)  of  the  clause 
requires  the  contractor  to  represent, 
with  its  final  invoice,  that:  (1)  No  ocean 
transportation  was  used  in  the 
performance  of  the  contract;  (2)  only 
U.S.-flag  vessels  were  used  for  all  ocean 
shipments  under  the  contract;  (3)  the 
contractor  had  the  written  consent  of 
the  contracting  officer  for  all  non-U.S.- 
flag  ocean  transportation;  or  (4) 
shipments  were  made  on  non-U.S.-flag 
vessels  without  the  written  consent  of 
the  contracting  officer.  Paragraph  (h)  of 
the  clause  requires  the  contractor  to 
flow  down  these  requirements  to 


subcontracts  that  exceed  the  simplified 
acquisition  threshold  and  are  either 
noncommercial  subcontracts  or  certain 
types  of  commercial  subcontracts. 

The  clause  at  DFARS  252.247-7024, 
Notification  of  Transportation  of 
Supplies  by  Sea,  is  prescribed  for  use  at 
247.573(c)  in  all  contracts  for  which  the 
offeror  represented,  by  completion  of 
the  provision  at  252.247-7022,  that  it 
did  not  anticipate  transporting  any 
supplies  by  sea  in  performance  of  the 
contract.  Paragraph  (a)  of  the  clause 
requires  the  contrastor  to  notify  the 
contracting  officer  if  the  contractor 
learns  after  award  of  the  contract  that 
supplies  will  be  transported  by  sea. 

Nfichele  P.  Peterson, 

Executive  Editor,  Defense  Acquisition 

Regulations  Council. 

[FR  Doc.  01-2993  Filed  2-5-01;  8:45  am] 

BILUNGCOOE  S000-04-M 


DEPARTMENT  OF  DEFENSE 

National  Defense  University 

Elghtti  Annual  National  Security 
Education  Program  (NSEP) 
Institutional  Grants  Competition 

AGENCY:  National  Defense  University, 
National  Security  Education  Program 
(NSEP),  DoD. 

ACTION:  Notice. 

SUMMARY:  The  NSEP  aimounces  the 
opening  of  its  eighth  Annual 
Competition  for  Grants  to  U.S. 
Institutions  of  Higher  Education. 

DATES:  The  2001  NSEP  Grants 
Competition  begins  on  Monday. 
February  5,  2001.  Preliminary  five-page 
proposals  are  due  Monday,  April  9, 
2001. 

ADDRESSES:  Grants  Solicitations 
(applications  and  guidelines)  will  be 
available  and  may  be  downloaded  from 
the  NSEP  home  page  (http:// 
www.ndu.edu/nsep)  beginning  Monday, 
February  5,  2001.  As  alternate  methods, 
you  may  obtain  copies  of  the  solicitation 
package  by  writing  to:  NSEP, 
Institutional  Grants,  Rosslyn  PO  Box 
20010, 1101  Wilson  Blvd,  Suite  1210, 
Arlington.  VA  22209-2248;  by  facsimile 
request  (703)  696-5667;  or  by  sending 
an  electronic  mail  request  to: 
nsepo@ndu.edu. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Anne  Spreen,  Program  Officer  for 
Institutional  Grants,  National  Security 
Education  Program,  1101  Wilson 
Boulevard,  Suite  1210,  Arlington, 
Virginia  22209-2248;  electronic  mail 
address:  spreenc@ndu.edu. 
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Dated:  January  11.  2001. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
{FR  Doc.  01-3036  Filed  2-S-Ol:  8:45  am] 
■LUNQ  CODE  aom-io-M 

DEPARTMENT  OF  DEFENSE 

Interim  PaynMnt  Requests 

agency:  Department  of  Defense  (DoD). 
ACTION:  Notice  of  public  meeting. 

summary:  The  Office  of  the  Director  of 
Defense  Procurement,  in  conjunction 
with  the  National  Contract  Management 
Association,  is  sponsoring  a  public 
meeting  to  discuss  issues  and  impacts 
related  to  a  proposed  requirement  that 
contractors  relate  billed  costs  in  interim 
payment  requests  under  cost- 
reimbursement  contracts  to  specific 
contract  line  items.  The  Defense 
Finance  and  Accounting  Service  (DFAS) 
has  proposed  this  requirement  as  a  part 
of  their  Concept  of  Operations  for  the 
DoD's  new  payment  systems,  the  DFAS 
Corporate  Database  and  the  Defense 
Procurement  Payment  System. 
Currently,  imless  the  contract  specifies 
otherwise,  contractors  need  not  identify 
specific  contract  line  items  being  billed 
in  interim  payment  requests.  Typically, 
when  not  identified.  DFAS  prorates  the 
billed  costs  against  all  contract  line 
items. 

The  Director  of  Defense  Procinement 
would  like  to  hear  the  views  of 
interested  parties  on  what  they  believe 
to  be  the  key  issues  and  impacts 
pertaining  to  this  proposed  new 
requirement  and  any  potential 
alternatives.  In  particular,  we  are 
interested  in  the  views  of  specialists  in 
the  areas  of  cost  accounting,  billing,  and 
the  supporting  computer  systems. 

DATES:  The  public  meeting  will  be 
conducted  at  the  address  shown  below 
on  February  22,  2001,  from  10:00  a.m. 
to  2:00  p.m.,  local  time. 

ADDRESSES:  The  public  meeting  will  be 
conducted  at  the  National  Contract 
Management  Association,  1912 
Woodford  Road,  Vienna,  VA  22182. 

FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Bemben,  Office  of  Cost,  Pricing,  and 
Finance,  by  telephone  at  (703)  693- 
0196;  by  FAX  at  (703)  693-9616;  or  by 
e-mail  at  robert.bemben@osd.ini]. 

Micbele  P.  Peterson, 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 
(FR  Doc.  01-2990  Filed  2-5-01;  8:45  am] 
bhjung  code  soocmm-m 


DEPARTMENT  OF  ENERGY 

Energy  Information  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Energy  Information 

Administration  (ElA),  Department  of 

Energy  (DOE). 

ACTION:  Agency  information  collection 

activities:  Proposed  collection;  comment 

request. 

SUMMARY:  The  EIA  is  soliciting 
comments  on  the  proposed  new 
surveys.  EIA-911A-C  (Supplement). 
"Biweekly  Siuveys  to  Assess  Effects  of 
Interruptions  of  Natiual  Gas  SuppUes  in 
the  Northeast  United  States." 

DATES:  Comments  must  be  filed  on  or 
before  April  9,  2001.  If  you  anticipate 
difficulty  in  submitting  comments 
within  that  period,  contact  the  person 
listed  below  as  soon  as  possible. 

ADDRESSES:  Send  comments  to  William 
Trapmann,  (EI-44).  ATTN:  Form  EIA- 
911,  Forrestal  Building,  U.S. 
Department  of  Energy,  Washington.  DC 
20585.  Alternatively,  Mr.  Trapmann 
may  be  reached  by  telephone  at  202- 
586-6408.  by  FAX  at  202-586-4420  or 
by  e-mail  at 
William .  trapmann@eia .  doe.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or  a 
copy  of  the  forms  and  instructions 
should  be  directed  to  Mr.  Trapmann  at 
the  address  listed  above. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

n.  Current  Actions 

QI.  Request  for  Comments 

I.  Background 

The  Federal  Energy  Administration 
Act  of  1974  (FEA  Act)  (Pub.  L.  93-275. 
15  U.S.C.  761  et  seq.)  and  the  DOE 
Organization  Act  (Pub.  L.  95-91,  42 
U.S.C.  7101  et  seq.)  require  the  EIA  to 
carry  out  a  centralized,  comprehensive, 
and  imified  energy  information 
program.  This  program  collects, 
evaluates,  assembles,  analyzes,  and 
disseminates  information  on  energy 
resource  reserves,  production,  demand, 
technology,  and  related  economic  and 
statistical  information.  To  carry  out  this 
program,  section  13(b)  of  the  FEA  Act 
(15  U.S.C.  772(b))  states  that  "All 
persons  owning  or  operating  facilities  or 
business  premises  who  are  engaged  in 
any  phase  of  energy  supply  or  major 
energy  consumption  shall  make 
available  to  the  (Administrator)  such 
information  and  periodic  reports, 
records,  documents,  and  other  data. 


relating  to  the  purposes  of  this  Act. 

Under  the  authorities  granted,  ELA 
conducts  mandatory  surveys  of 
companies  involved  in  energy  supply 
and  consumption.  ELA's  cmrent  surveys 
of  energy  suppliers  include  monthly 
surveys  of  petroleum  product  resellers 
and  retailers,  electric  power  supply  and 
marketing  companies,  and  natilral  gas 
supply  companies.  Collecting 
information  from  all  types  of  energy 
supply  companies  provides  EIA  with 
information  used  to  acctuately  estimate 
energy  prices  and  quantities.  Users  of 
ElA's  information  include  analysts  in 
Federal,  State,  and  local  governments, 
as  well  as  analysts  in  energy  trade 
associations,  energy  companies,  the 
media,  consultants,  and  other  private 
organizations. 

The  EIA,  as  part  of  its  effort  to  comply 
with  the  Paperwork  Reduction  Act  of 
1995  (Pub.  L.  104-13,  44  U.S.C.  Chapter 
35),  provides  the  general  public  and 
other  Federal  agencies  with 
opportimities  to  comment  on  collections 
of  energy  information  conducted  by  or 
in  conjimction  with  the  EIA.  Any 
comments  received  help  the  EIA  to 
prepare  data  requests  that  maximize  the 
utility  of  the  information  collected,  and 
to  assess  the  impact  of  collection 
requirements  on  the  public.  Also,  the 
EIA  will  later  seek  approval  by  the 
Office  of  Management  and  Budget 
(OMB)  of  the  collections  imder  section 
3507(a)  of  the  Paperwork  Reduction  Act 
of  1995. 

In  order  to  assess  the  interactions  of 
the  natiual  gas  and  distillate  energy 
markets  in  the  Northeast  during  the 
winter  2000/2001  heating  season  and  to 
answer  questions  on  the  effects  that 
"fuel-switching"  customers  (i.e.,  those 
that  switch  between  natural  gas  and 
distillate)  have  on  demand  and  market 
prices,  EIA  needs  to  collect  information 
that  is  currently  not  available.  An 
emergency  clearance  request  was 
submitted  to  OMB  on  December  26, 
2000,  requesting  OMB  approval  by 
January  3.  2001.  to  use  the  foUovtring 
three  surveys  to  obtain  biweekly  data  for 
the  seven- week  period.  January  1,  2001. 
through  April  8.  2001.  OMB  approved 
this  request  on  January  8.  2001.  In  order 
for  EIA  to  analyze  data  for  the  entire 
winter  2000/2001  heating  season,  EIA 
needs  similar  data  for  the  October 
through  December  2000  period. 

•  Form  EIA-911A  (Supplement). 
"Biweekly  Gas  Supplier  Survey"  EIA 
will  collect  information  on  a  biweekly 
basis  from  a  sample  of  natural  gas 
suppliers  in  the  Northeast  regarding 
deliveries  and  interruptions  of  service 
for  the  October  throu^  December  2000 
period.  For  each  two-week  period,  data 
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will  be  collected  on  deliveries  (firm, 
non-firm);  interruptions  (volumes  and 
days  interrupted,  both  firm  and  non- 
firm);  and  customers  interrupted. 

•  Form  EIA-911B  (Supp),  "Biweekly 
Petroleum  Product  Suppliers  Sales 
Report"  For  the  October  through 
December  2000  period,  EIA  will  collect 
information  on  a  biweekly  basis  from 
petroleum  product  suppliers  in  the 
Northeast  regarding  customers  serviced; 
volumes  (gallons)  sold  by  product  to 
customers  with  fuel-switching 
capabilities;  total  retail  and  wholesale 
voliunes  sold  by  product,  and  begiiming 
and  ending  secondary-system 
inventories  by  product. 

•  Form  EIA-911C  (Supplement). 
"Biweekly  Natural  Gas  And  Petroleum 
Customer  Survey." 

For  the  October  through  December 
2000  period.  EIA  vdll  collect 
information  on  a  biweekly  basis  from 
Northeast  energy  customers  with  fuel- 
switching  capabilities  regarding  total 
nattiral  gas  and  natiu-al  gas  deliveries; 
involtmtary  interruptions  of  nattiral  gas 
deliveries  (firm/non-firm);  substitutions 
of  petroleum  products  as  fuel  in  place 
of  natural  gas;  and  inventories  of 
distillate  fuel  oil  and  other  fuels. 

n.  Current  Actions 

EIA  will  be  requesting  a  one-time 
OMB  approval  for  the  three  smveys 
through  August  31,  2001,  to  collect  data 
for  seven  two-week  periods  (September 
24,  2000  through  December  31,  2000). 

m.  Request  for  Comments 

Prospective  respondents  and  other 
interested  parties  shoiUd  comment  on 
the  actions  discussed  in  item  H.  The 
following  guidelines  are  provided  to 
assist  in  the  preparation  of  comments. 

General  Issues 

A.  Are  the  proposed  collections  of 
information  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency  and  does  the  information  have 
practical  utility?  Practical  utility  is 
defined  as  the  actual  usefulness  of 
information  to  or  for  an  agency,  taking 
into  account  its  accuracy,  adequacy, 
reliability,  timeliness,  and  the  agency's 
ability  to  process  the  information  it 
collects. 

B.  What  enhancements  can  be  made 
to  the  quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

As  a  Potential  Respondent  to  the 
Request  for  Information 

A.  Are  the  instructions  and 
definitions  clear  and  sufficient?  If  not, 
which  instructions  need  clarification? 

B.  Can  the  information  be  submitted 
by  the  due  date? 


C.  Reporting  burden  is  estimated  to 
average: 

EIA-911A  (Supp.)  =  2  hours  per  two- 
week  reporting  period, 

EIA-911B  (Supp.)  =  1  hour  per  two- 
week  reporting  period,  and 

EIA-911C  (Supp.)  =  2  hours  per  two- 
week  reporting  period. 

The  estimated  burden  includes  the 
total  time  necessary  to  provide  the 
requested  information.  In  your  opinion, 
how  accurate  are  the  biu'den  estimates? 

D.  EIA  estimates  that  the  only  cost  to 
a  respondent  is  for  the  time  it  will  take 
to  prepare  for  and  complete  the  siu^eys. 
Will  a  respondent  inciu  any  other  start- 
up costs  for  reporting,  or  any  recurring 
annual  costs  for  operation,  maintenance, 
and  purchase  of  services  associated  with 
the  information  collection? 

E.  What  additional  actions  could  be 
taken  to  minimize  the  burden  of  these 
collections  of  information?  Such  actions 
may  involve  the  use  of  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

F.  Does  any  other  Federal,  State,  or 
local  agency  collect  similar  information 
that  would  be  useful  for  developing  the 
accurate  and  independent  natural  gas 
data  that  would  be  available  from  the 
proposed  survey?  If  so.  specify  the 
agency,  the  data  element(s),  the  methods 
of  collection,  and  the  name  and  phone 
number  of  someone  that  EIA  may 
contact  for  additional  information. 

As  a  Potential  User  of  the  Information 
to  be  Collected 

A.  Is  the  information  useful  at  the 
levels  of  detail  to  be  collected? 

B.  For  what  piupose(s)  would  the 
information  be  used?  Be  specific. 

C.  Are  there  alternate  sources  for  the 
information  and  are  they  useful?  If  so, 
please  specify  the  soiuces  and  their 
weaknesses  and/or  strengths? 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  the  form.  The  comments 
also  will  become  a  matter  of  public 
record. 

Statutory  Authority:  Section  3506(c)(2)(A) 
of  the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13.  44  U.S.C.  Chapter  35). 

Issued  in  Washington,  DC,  January  31, 
2001. 

Jay  H.  Casselberry, 

Agency  Clearance  Officer,  Statistics  and 
Methods  Group,  Energy  Information 
Administration. 

(FR  Doc.  01-3055  Filed  2-5-01;  8:45  am] 

BILUNG  CODE  64S0-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  No.  CP01-74-000] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Application 

January  31,  2001. 

Take  notice  that  on  January  25,  2001, 
Nattiral  Gas  Pipeline  Company  of 
America  (Natural),  747  East  22nd  Street. 
Lombard,  Illinois  60148,  filed  in  Docket 
No.  CPOl-74-000  an  application 
piu^uant  to  section  7(b)  of  the  Natiu^ 
Gas  Act  for  permission  and  approval  to 
abandon  its  partial  ownership  of  certain 
pipeline  facilities  located  in  the  High 
Island  area  offshore  Texas  (HI),  all  as 
more  fully  set  forth  in  the  application 
on  file  with  the  Commission  and  open 
to  public  inspection.  This  filing  may  be 
viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/htm  (call  202- 
208-2222  for  assistance). 

The  facilities  proposed  for 
abandonment  include  Natural's  10.0 
percent  interest  in  2.31  miles  of  a  24- 
inch  diameter  lateral  originating  at  the 
HI  Block  A-370  platform  and 
terminating  at  a  subsea  tap  located  in  HI 
Block  A-350,  including  related  tap  and 
meter  facilities  and  appurtenances. 
NatToral  also  proposes  to  abandon  its 
4.912  percent  interest  in  6.01  miles  of  a 
24-inch  diameter  lateral  originating  at  a 
subsea  tap  in  HI  Block  A-350  and 
terminating  at  the  manifold  platform 
located  in  HI  Block  A-330. 

Natural  proposes  to  abandon  the 
fecilities  by  sale  to  Transcontinental  Gas 
Pipe  Line  Corporation  (Transco). 
Natural  explains  that  it  has  not  used  the 
facilities  to  move  its  own  supplies  since 
1987  and  that  its  only  ctirrent  shippers 
are  interruptible  transportation 
customers.  Natural  further  explains  that 
Transco  would  provide  service  to  the 
customers  at  mutually  acceptable  rates, 
terms  and  conditions  of  service,  so  that 
no  customers  would  be  disadvantaged 
by  the  abandonment.  It  is  stated  that 
Natural  would  transfer  its  ownership  in 
the  facilities  to  Transco  at  no  cost,  since 
they  have  been  fully  depreciated.  It  is 
explained  that  Transco  would  acquire 
the  facilities  under  its  blanket  certificate 
issued  in  Docket  No.  CP82-4  26-000. 

Any  questions  regarding  the 
application  should  be  directed  to  Phillip 
R.  Telleen,  Esq.,  Attorney,  at  (630)  691- 
3749.  Natural  Gas  Pipeline  Company  of 
America.  747  East  22nd  Street. 
Lombard.  Illinois  60148-5072. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
February  21.  2001,  file  with  the  Federal 
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Energy  Regulatory  Commission,  888 
First  Street,  NE..  Washington.  DC  20426, 
a  motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regxilations  imder  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules.  Comments  and  protests  may  be 
filed  electronically  in  lieu  of  paper.  See 
18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's 
website  at  http://ferc.fed.us/efi/ 
doorbell. htm. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Conunission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procediu«,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  luiless  otherwise  advised,  it  will  be 
unnecessary  for  Natural  to  appear  or  be 
represented  at  the  hearing. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-2997  Filed  2-5-01;  8:45  am] 

MLUNG  cooe  tm-m-m 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP01-75-000] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Application 

January  31.  2001. 

Take  notice  that  on  January  25,  2001, 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  747  East  22nd  Street, 
Lombard,  Illinois  60148,  filed  an 
application  pursuant  to  Section  7(b)  of 


the  Natural  Gas  Act  for  permission  and 
approval  to  abandon  its  partial 
ownership  of  certain  pipeline  facilities 
located  in  the  East  Cameron  area 
offshore  Louisiana  (EC),  all  as  more 
fully  set  forth  in  the  application  on  file 
with  the  Commission  and  open  to 
public  inspection.  This  filing  may  be 
viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/htm  (call  202- 
208-2222  for  assistance). 

The  facilities  proposed  for 
abandonment  include  Natural's  33.33 
percent  interest  in  5.47  nules  of  a  10- 
inch  diameter  lateral  originating  at  EC 
Block  347  and  terminating  at  a  12-inch 
subsea  tap  located  in  Block  EC-338, 
including  related  tap  and  meter 
fecilities  and  appiutenances. 

Natiu^  proposes  to  abandon  the 
fecilities  by  sale  to  Tennessee  Gas 
Pipeline  Company  (Tennessee).  Natiual 
explains  that  it  has  not  used  the 
facilities  to  move  its  own  supplies  since 
1993  and  that  its  only  ciurent  shippers 
are  interruptible  transportation 
customers.  Natural  further  explains  that 
Teimessee  would  provide  service  to  any 
shipper  on  a  nondiscriminatory  basis,  so 
that  no  customers  would  be 
disadvantaged  by  the  abandonment.  It  is 
stated  that  Natiual  would  transfer  its 
ownership  in  the  facilities  to  Tennessee 
at  no  cost,  since  they  have  been  fully 
depreciated.  It  is  explained  that 
Tennessee  would  acquire  the  facilities 
imder  its  blanket  certificate  issued  in 
Docket  No.  CP82-41 3-000. 

Any  questions  regarding  the 
application  should  be  directed  to  Phillip 
R.  Telleen.  Esq..  Attorney,  at  (630)  691- 
3749,  Natural  Gas  Pipeline  Company  of 
America,  747  East  22nd  Street. 
Lombard.  Illinois  60148-5072. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
appUcation  shoidd  on  or  before 
February  21,  2001,  file  with  the  Federal 
Energy  Regidatory  Commission,  888 
First  Street.  N.E..  Washington.  D.C. 
20426.  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rides  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rides.  Comments  and  protests  may  be 
filed  electronically  in  lieu  of  paper.  See 
18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's 


website  at  http://ferc.fed.us/efi/ 
doorbell.htm. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
fUed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Natural  to  appear  or  be 
represented  at  the  hearing. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-2998  Filed  2-5-01;  8:45  am) 

BUJNQ  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL01-30-000] 

South  Carolina  Public  Service 
Authority  V.  Duke  Energy  Corporation; 
Notice  of  Complaint 

January  31. 2001. 

Take  notice  that  on  January  30.  2001, 
South  Carolina  Public  Service  Authority 
(Santee  Cooper)  filed  a  complaint  and 
request  for  fast  track  procedures  against 
Diike  Energy  Corporation,  pursuant  to 
Rule  206(h)  of  the  Commission's  Rules 
of  Practice  and  Procedure.  18  CFR 
Section  385.206(h).  the  Commission  for 
the  following  relief: 

(1)  Duke  &iergy  Transmission  (Duke 
ET),  a  division  of  Duke  Energy 
Corporation  should  be  directed  to  find 
that  Available  Transfer  Capability  (ATC) 
exists  for  the  transmission  of  power 
under  a  sales  agreement  Santee  Cooper 
has  entered  into  in  support  of  wholesale 
sales  by  Santee  Cooper  that  replace  sales 
traditionally  made  by  Duke  Power, 
another  division  of  Duke  Power 
Corporation. 

(2)  Duke  Power  should  be  directed  to 
make  power  available  under  the  power 
sales  agreement  between  Duke  Power 
and  Santee  Cooper  for  transmission  to 
Santee  Cooper's  wholesale  customer. 
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Saluda  River,  without  requiring  Santee 
Cooper  to  purchase  unnecessary 
transmission  service  from  Duke  ET. 

(3)  In  the  event  Santee  Cooper  is 
compelled  by  Duke  Power  to  purchase 
unnecessary  transmission  service  prior 
to  the  resolution  of  this  proceeding,  the 
Commission  should  require  Duke  Power 
to  refund  such  revenues  as  are  collected. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
must  be  filed  on  or  before  February  9. 
2001.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
also  be  viewed  on  the  Internet  at  http:/ 
/www.ferc.fed.us/online/rims.htm  (call 
202-208-2222)  for  assistance.  Answers 
to  the  complaint  shall  also  be  due  on  or 
before  February  9,  2001.  Comments  and 
protests  may  be  filed  electronically  via 
the  internet  in  lieu  of  paper.  See,  18 
CFR  385. 2001  (a)(l)(iii)  and  die 
instructions  on  the  Commission's  web 
site  at  http://www.ferc.fed.us/efi/ 
doorbelLhtm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-3002  Filed  2-5-01;  8:45  am] 

BIXING  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER01-1060-000,  et  al.] 

Southern  Company  Services,  inc.,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

[anuary  31,  2001. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1,  Southern  Company  Services,  Inc. 

[Docket  No.  EROl-1060-000] 

Take  notice  that  on  January  26,  2001, 
Southern  Company  Services,  Inc.  (SCS), 
acting  on  behalf  of  Alabama  Power 
Company.  Georgia  Power  Company. 
Gulf  Power  Company.  Mississippi 
Power  Company,  and  Savannah  Electric 


and  Power  Company  (collectively 
referred  to  as  Southern  Company), 
tendered  seven  (7)  long  term  firm  point- 
to-point  transmission  service 
agreements  between  Southern  Company 
and  Carolina  Power  and  Light  Company, 
Duke  Power  Company,  The  Energy 
Authority,  Entergy  Services  Inc.,  as 
agent  for  the  Entergy  operating 
companies,  Oglethorpe  Power 
Corporation,  Sempra  Energy  Trading 
Corp.  (Sempra)  (for  OASIS  Request 
191679);  and  Sempra  (for  OASIS 
Request  191684);  three  (3)  umbrella 
agreements  for  short-term  firm  point-to- 
point  transmission  service  between 
Southern  Company  and  Amerada  Hess 
Corporation  (Amerada),  DTE  Energy 
Trading,  Inc.  (DTE),  and  North  Carolina 
Municipal  Power  Agency  Number  1 
(NCMPA);  and  three  (3)  umbrella 
agreements  for  non-firm  point-to-point 
transmission  service  between  Southern 
Company  and  Amerada,  DTE,  and 
NCMPA  under  the  Open  Access 
Transmission  Tariff  of  Southern 
Company  (FERC  Electric  Tariff,  Fourth 
Revised  Volume  No.  5). 

Comment  date:  February  16,  2001,  in 
accordance  with  Stemdard  Paragraph  E 
at  the  end  of  this  notice. 

2.  AES  NewEnergy,  Inc. 

[Docket  No.  EROl-1061-OOOj 

Take  notice  that  on  January  26,  2001, 
AES  NewEnergy,  Inc.  (AES  NewEnergy), 
tendered  for  filing  a  notice  of 
termination  pursuant  to  Section  18.3  of 
the  California  Power  Exchange 
Corporation  (PX)  FERC  Electric  Service 
Tariff  No.  2  (PX  Tariff)  that  was 
accepted  by  the  Commission  to  be 
effective  immediately,  relating  to  AES 
NewEnergy's  termination  of  its 
Participation  Agreement  with  the  PX. 

Comment  date:  February  16,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  AES  Placenta,  Inc. 

[Docket  No.  EROl-1062-OOOj 

Take  notice  that  on  January  26.  2001, 
AES  Placerita,  hic.  (AES  Placerita), 
tendered  for  filing  a  notice  of 
termination  pursuant  to  Section  18.3  of 
the  California  Power  Exchange 
Corporation  (PX)  FERC  Electiic  Service 
Tariff  No.  2  (PX  Tariff)  that  was 
accepted  by  the  Commission  to  be 
effective  immediately,  relating  to  AES 
Placerita 's  termination  of  its 
Participation  Agreement  with  the  PX. 

Comment  date:  February  16,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


4.  Xcel  Energy  Services,  Inc. 

[Docket  No.  ERO 1-1 063-000] 

Take  notice  that  on  January  26,  2001, 
Xcel  Energy  Services  Inc.  (XES),  on 
behalf  of  Public  Service  Company  of 
Colorado  (Public  Service),  tendered  for 
filing  a  Long  Term  Firm  Point-to-Point 
Transmission  Service  Agreement 
between  Public  Service  and  WestPlains 
Energy  under  Xcel's  Joint  Open  Access 
Transmission  Service  Tariff. 

XES  requests  that  this  agreement, 
designated  as  Original  Service 
Agreement  No.  102-PSCo  under  the 
Joint  OATT,  Original  Volume  No.  2. 
pursuant  to  Order  No.  614,  become 
effective  on  January  12,  2001. 

Comment  date:  February  16,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Midwest  Energy,  Inc. 

[Docket  No.  EROl-1064-000] 

Take  notice  that  on  January  26,  2001, 
Midwest  Energy,  Inc.  (Midwest), 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission  a 
Transaction  Service  Agreement  entered 
into  between  Midwest  and  Kansas 
Municipal  Energy  Agency. 

Midwest  states  that  it  is  serving 
copies  of  the  instant  filing  to  its 
customers.  State  Commissions  and  other 
interested  parties. 

Comment  date:  February  16,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Western  Resources,  Inc. 

[Docket  No.  EROl-1065-000] 

Take  notice  that  on  January  26,  2001. 
Western  Resources,  Inc.  (WR),  tendered 
for  filing  a  Service  Agreement  between 
WR  and  Missouri  River  Energy  System 
(MRES).  WR  states  that  the  purpose  of 
this  agreement  is  to  permit  EKPC  to  take 
service  under  WR'  Market  Based  Power 
Sales  Tariff  on  file  with  the 
Commission. 

This  agreement  is  proposed  to  be 
effective  December  1,  2000. 

Copies  of  the  fiUng  were  served  upon 
MRES  and  the  Kansas  Corporation 
Commission. 

Comment  date:  February'  16,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  American  Electric  Power  Service 
Corporation 

[Docket  No.  EROl-1 066-000] 

Take  notice  that  on  January  26.  2001, 
the  American  Electric  Power  Service 
Corporation  (AEPSC).  tendered  for  filing 
six  service  agreements  with  Enron 
Power  Marketing,  Inc.,  Nevada  Power 
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Company  and  New  Energy  Ventures, 
L.L.C.  for  transactions  exceeding  one 
year  in  length  by  the  AEP  Companies 
under  the  Wholesale  Market  Tariff  of 
the  AEP  Operating  Companies  (Power 
Sales  Tariff).  The  Power  Sales  Tariff  was 
accepted  for  filing  effective  October  10, 
1997  and  has  been  designated  AEP 
Operating  Companies'  FERC  Electric 
Tariff  Original  Volume  No.  5. 

AEPSC  respectfully  requests  waiver  of 
notice  to  permit  these  service 
agreements  to  be  made  effective  on  or 
prior  to  January  1,  2001. 

A  copy  of  the  filing  was  served  upon 
the  Parties  and  the  State  Utility 
Regulatory  Commissions  of  Arkansas, 
Indiana,  Kentucky,  Louisiana,  Michigan, 
Ohio,  Oklahoma,  Tennessee,  Texas. 
Virginia  and  West  Virginia. 

Comment  date:  February  16,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  American  Transmission  Company 
LLC 

[Docket  No.  EROl-1067-000) 

Take  notice  that  on  January  26.  2001, 
American  Transmission  Company  LLC 
(ATCLLC),  tendered  for  filing  a  Network 
Operating  Agreement  and  a  Network 
Integration  Service  Agreement  between 
ATCLLC  and  Rock  County  Electric 
Cooperative  Association. 

ATCLLC  requests  an  effective  date  of 
January  1,2001. 

Comment  date:  February  16,  2001.  in 
accordance  with  Standard  Pargraph  E  at 
the  end  of  this  notice. 

9.  American  Transmission  Company 
LLC 

(Docket  No.  EROl-1068-000] 

Take  notice  that  on  January  26,  2001, 
American  Transmission  Company  LLC 
(ATCLLC),  tendered  for  filing  a  Network 
Operating  Agreement  and  Network 
Integration  Transmission  Service 
Agreement  between  ATCLLC  and 
Wisconsin  Power  and  Light  Company. 

ATCLLC  requests  an  effective  date  of 
January  1,2001. 

ATCXLC  requests  an  effective  date  of 
January  1,  2001. 

Comment  date:  February  16,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  American  Transmission  Company 
LLC 

[Docket  No.  EROI-IO6&-OOOI 

Take  notice  that  on  January  26,  2001, 
American  Transmission  Company  LLC 
(ATCLLC),  tendered  for  filing  four 
Short-Term  Firm  and  Non-Firm  Point- 
to-Point  Transmission  Service 
Agreements  between  ATCLLC  and  the 


Qty  of  Columbia,  MO  and  Manitowoc 
Public  Utilities. 

Comment  date:  February  16,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Southwest  Power  Pool,  Inc.  ^ 

[Docket  No.  EROl-1070-OOOl 

Take  notice  that  on  January  26,  2001, 
Southwest  Power  Pool,  Lie.  (SPP), 
tendered  for  filing  an  executed  service 
agreement  for  Firm  Point-to-Point 
Transmission  Service  with  Aquila 
Energy  Marketing  Corporation  (Aquila). 

SPP  seeks  an  elective  date  of  January 
1,  2001  for  this  service  agreement. 

A  copy  of  this  filing  was  served  on 
Aquila. 

Comment  date.- February  16.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Badger  Windpower,  LLC 

[Docket  No.  ER01-1071-000| 

Take  notice  that  on  January  26.  2001. 
Badger  Windpower.  LLC  (Badger), 
tendered  for  filing  an  application  for 
authorization  to  sell  wholesale  power  at 
market-based  rates.  Badger  also 
requested  that  the  Conunission  accept 
for  filing  a  long-term  Renewable  Power 
Piirchase  Agreement  for  the  sale  of 
power  from  Badgeer  to  Wisconsin 
Electric  Power  Company  as  a  stand- 
alone rate  schedule  under  its  proposed 
market  rate  tariff.  Badger  has  requested 
that  this  Market  Rate  Tariff  and  Reserve 
Power  Piutihase  Agreement  become 
effective  upon  commencement  of 
service. 

Copies  of  this  filing  has  been  served 
on  the  Public  Service  Commission  of 
Wisconsin.  Florida  Public  Service 
Commission.  Arkansas  Public  Service 
Commission,  Mississippi  Public  Service 
Commission,  Louisiana  Public  Service 
Commission,  Texas  Public  Utility 
Commission,  and  the  Council  of  the  Qty 
of  New  Orleans. 

Comment  date:  February  16,  2001,  in 
accordance  with  Standard  Pargraph  E  at 
the  end  of  this  notice. 

13.  UtiliCorp  United  Inc. 

[Docket  No.  EROl-1072-OOOl 

Take  notice  that  on  January  26,  2001, 
UtiliCorp  United  Inc.  (UtiliCorp), 
tendered  for  filing  Service  Agreement 
No.  106  under  UtiliCorp's  FERC  Electric 
Tariff,  Third  Revised  Volume  No.  24,  a 
network  transmission  service  agreement 
between  UtiliCorp's  Missouri  Public 
Service  division  and  the  City  of  El 
Dorado  Springs,  Missouri. 

UtiliCorp  requests  an  effective  date 
for  the  service  agreement  of  December 
28, 2000. 


Comment  date:  February  16,  2001,  in 
accordance  with  Standard  Pargraph  E  at 
the  end  of  this  notice. 

14.  Central  Vermont  Public  Service 
Corporation 

[Docket  No.  EROl-1073-000] 

Take  notice  that  on  January  26,  2001, 
Central  Vermont  Public  Service 
Corporation  (Central  Vermont  or 
Company),  tendered  for  filing  executed 
Service  Agreements  for  Firm  Point-to- 
Point  Transmission  Service  and  Non- 
Firm  Point-to-Point  Transmission 
Service  with  The  Legacy  Energy  Group, 
LLC,  NRG  Power  Marketing,  Inc.  and 
Reliant  Energy  Services,  Inc.  under 
Central  Vermont's  FERC  Electric  Power, 
First  Revised  Volume  No.  7. 

Copies  of  the  filing  were  served  upon 
the  above-mentioned  companies  and  the 
Vermont  Public  Service  Board. 

Comment  date:  February  16,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Wolverine  Power  Supply 
Cooperative,  Inc. 

[Docket  No.  EROl-286-001) 

Take  notice  that  on  January  26,  2000, 
Wolverine  Power  Supply  Cooperative, 
Inc.  (Wolverine),  tendered  for  filing  a 
revised  Wolverine  Open  Access 
Transmission  Tariff  to  comply  with  the 
Commission's  December  29,  2000  order 
in  this  docket. 

Copies  of  the  filing  were  served  on 
Wolverine's  four  wholesale  power 
customers  and  the  Michigan  Public 
Service  Commission. 

Comment  date:  February  16,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  American  Electric  Power  Service 
Corporation 

[Docket  No.  EROl-257-0021 

Take  notice  that  on  January  26,  2001, 
the  American  Electric  Power  Service 
Corporation  (AEPSC),  tendered  for  filing 
an  Amendment  to  Filing  in  Docket  No. 
EROl-257-000.  In  AEPSC's  initial  filing 
on  October  25,  2000,  AEPSC  failed  to 
provide  designations  for  a  Transaction 
Confirmation  Agreement  (Confirmation 
Agreement)  which  was  submitted  for 
filing  by  the  AEP  Companies  in  the 
above  referenced  docket.  Ptu^uant  to  the 
Commissions'  Order  No.  614,  AEPSC 
respectfully  designates  the  Confirmation 
Agreement  with  the  City  of  Vernon, 
California  as  Service  Agreement  No.  277 
under  the  Wholesale  Market  Tariff  of 
the  AEP  Operating  Companies  (Power 
Sales  Tariff).  The  Power  Sales  Tariff  was 
accepted  for  filing  effective  October  10, 
1997,  and  has  been  designated  AEP 
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Companies'  FERC  Electric  Tariff 
[Original  Volume  No.  5. 

AEPSC  respectfully  requests  waiver  of 
notice  to  permit  this  the  Confirmation 
\greement  to  be  made  effective  as 
nitially  requested  on  or  prior  to  October 
L,  2000. 

A  copy  of  the  filing  was  served  upon 
he  Parties  and  the  State  Utility 
Regulatory  Commissions  of  Arkansas, 
Indiana,  Kentucky,  Louisiana,  Michigan, 
Ohio,  Oklahoma,  Tennessee,  Texas, 
Virginia  and  West  Virginia. 

Comment  date:  February  16,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  TXU  Energy  Trading  Company 
Docket  No.  ER99-3333-004] 

Take  notice  that  on  January  29,  2001, 
IrXU  Energy  Trading  Company  (TXU 
ET),  tendered  for  filing  a  report 
concerning  change  of  status  and  an 
updated  market  power  analysis  in 
connection  with  TXU  ET's  market-based 
rate  authority. 

Comment  date:  February  20,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  PECO  Energy  Company, 
Susquehanna  Electric  Company,  PECO 
Energy  Power  Company 

.[Docket  No.  EROO-803-002] 

1 1  Take  notice  that  on  January  26,  2001, 
Exelon  Generation  Company,  L.L.C, 
Susquehanna  Electric  Company,  and 
PECO  Energy  Power  Company;  (PEPCo), 
tendered  for  filing  a  compliance  filing 
consisting  of  a  revised  amendment  to  an 
agreement  of  lease  between  themselves 
and  PECO  Energy  Company  (PECO) 
designated  as  PEPCo's  Rate  Schedule 
FPC  No.  2,  to  be  effective  on  January  12, 
2001. 

Copies  of  this  filing  were  served  on 
PECO. 

Comment  date:  February  16,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  PECO  Energy  Company 

[Docket  No.  EROO-803-003] 

Take  notice  that  on  January  26,  2001, 
PECO  Energy  Company  (PECO), 
tendered  for  filing  a  compliance  filing 
consisting  of  corrected  sheets  to 
fourteen  Interconnection  Agreement 
between  PECO  and  Exelon  Generation 
Company,  L.L.C.  (ExGen)  or  its 
subsidiary  Susquehanna  Electric 
Company  (SECO)  designated  as  PECO's 
Rate  Schedules  FERC  No.  124-133  and 
135-138,  to  be  effective  on  12  January 
2001. 

Copies  of  this  filing  were  served  on 
ExGen,  the  Pennsylvania  Public  Utility 


Conunission  and  parties  on  the  service 
list  in  this  docket. 

Comment  date:  February  16,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  AES  Mohave,  LLC       ' 

[Docket  No.  EGOl-107-OOOl 

Take  notice  that  on  January  25,  2001, 
AES  Mohave,  LLC  (AES  Mohave)  filed 
with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  part  365  of 
the  Commission's  regulations.  AES 
Mohave  intends  to  purchase  certain 
undivided  interests  in  the  Mohave 
project,  a  1,580  megawatt  coal-fired 
power  plant,  located  at  the  southern  tip 
of  Clark  Coimty,  Nevada. 

Comment  date:  February  21,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accm^cy  of  the  application. 

21.  GenPower  Mcintosh,  LLC 

[Docket  No.  EGOl-106-000] 

Take  notice  that  on  January  25,  2001, 
GenPower  Mcintosh,  LLC  (Applicant),  a 
Delaware  limited  liability  company, 
whoseaddress  is  1040  Great  Plain 
Avenue,  Needham,  MA,  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  Part  365  of  the 
Commission's  regulations. 

Applicant  intends  to  construct  an 
approximate  529  MW  natural  gas-fired 
combined  cycle  independent  power 
production  facility  (which  output  may 
increase  to  595  MW  imder  certain 
conditions)  in  Effingham  County, 
Georgia  (the  Facility).  The  Facility  is 
cmrently  imder  development  and  will 
be  owned  by  Applicant.  Electric  energy 
produced  by  the  Facility  will  be  sold  by 
Applicant  to  the  wholesale  power 
market  in  the  southern  United  States. 

Comment  date:  February  21,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

22.  San  Gorgonio  Power  Corporation, 
Mountain  View  Power  Partners,  LLC 
and  Sea  West  WindPower,  Inc. 

[Docket  No.  ECOl-61-000] 

Take  notice  that  on  January  26.  2001, 
San  Gorgonio  Power  Corporation  (San 
Gorgonio),  Mountain  View  Power 
Partners,  LLC  (Moimtain  View)  and 
SeaWest  WindPower,  Inc.  (SeaWest) 


tendered  for  filing  an  application  for 
approval  pursuant  to  section  203  of  the 
Federal  Power  Act  for  a  proposed 
transaction  whereby  San  Gorgonio  vnll 
acquire  a  100  percent  ownership 
interest  in  Mountain  View.  Moimtain 
View  is  constructing  a  44.4  MW  wind 
power  generating  plant  (Project)  located 
in  the  San  Gorgonio  Pass  of  Riverside 
County,  California,  which  is  expected  to 
begin  producing  test  power  for  sale  on 
or  about  February  15,  2001.  Mountain 
View  is  ciurently  wholly-owned  by 
SeaWest.  Piu^uant  to  an  acquisition 
agreement,  the  transaction  would  be 
consimimated  after  the  Project 
commences  commercial  operation, 
which  is  expected  to  occur  by  May  1, 
2001.  The  transaction  is  expected  to 
result  in  the  disposition  of  FERC- 
jurisdictional  faciUties,  including 
Mountain  View's  market-based  rate 
tariff  and  interconnection  facilities 
connecting  the  Project  to  the 
transmission  facilities  of  Southern 
California  Edison  Company. 

A  copy  of  this  Application  was  served 
upon  the  California  Public  Utilities 
Commission  and  the  Governor  of  the 
State  of  California. 

Comment  date:  February  16,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in      =" 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  vtrith  the    . 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  bttp:// 
www.ferc.us/online/rims.htm  (call  202- 
208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-3033  Filed  2-5-01;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2177-041] 

Georgia  Power  Company;  Notice  of 
Availability  of  Draft  Environmental 
Assessment 

January  31,  2001. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Conunission's  (Conunission's) 
regulations,  the  Office  of  Energy  Projects 
has  reviewed  the  application  filed 
August  24,  2000,  requesting  the 
Conunission's  authorization  to  permit 
the  City  of  Columbus  Water  Works 
(CWW)  to  withdraw  up  to  90.0  million 
gallons  per  day  (MGD)  from  Lake  Oliver 
reservoir,  and  has  prepared  a  Draft 
Environmental  Assessment  (Draft  EA) 
for  the  proposed  and  alternative  actions. 

The  proposed  water  withdrawal, 
which  is  equivalent  to  approximately 
140  cubic  feet  per  second,  is  needed  to 
provide  treated  water  for  domestic  and 
industrial  consiunption  in  the 
Colimibus,  Georgia  region.  CWW's 
existing  intake  and  pumping  station  at 
Lake  Oliver  are  able  to  accommodate  the 
withdrawal  of  90  MGD^  consequently, 
the  proposed  action  woidd  not  involve 
any  land-dist\irbing  or  new  construction 
activities  on  project  lands. 

Copies  of  the  Draft  EA  can  be  viewed 
at  the  Commission's  Public  Reference 
Room,  Room  2A,  888  First  Street,  NE., 
Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  The  dociunent  also  may 
be  viewed  on  the  Web  at 
www.ferc.fed.us/online/rims.htm.  Call 
(202)  208-2222  for  assistance. 

Any  comments  on  the  Draft  EA 
shovdd  be  filed  within  30  days  firom  the 
date  of  this  notice  and  should  be 
addressed  to  Dave  Boergers,  Secretary. 
Federal  Energy  Regulatory  Conunission, 
888  First  Street,  NE.,  Washington,  DC 
20426.  Please  affix  "Lake  Oliver  Water 
Withdrawal,  Project  No.  2177-041"  to 
the  first  page  of  yoxxi  comments. 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.xis/efi/doorbell.htm. 

For  further  information,  please 
contact  Jim  Haimes,  staff  environmental 
protection  specialist,  at  (202)  219-2780 


or  at  his  E-mail  address: 
james.haimes@ferc.fed.us. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-3000  Filed  2-5-01;  8:45  am) 

BILUNa  OOOe  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Prelect  No.  2901-008;  Project  No.  2902- 
009  Virginia] 

Nekoosa  Packaging  CorporatkNi; 
Notk:e  of  Availability  of  Draft 
Environmental  Assessment 

January  31,  2001. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations,  18  CFR  part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of  Energy 
Projects  has  reviewed  the  application 
for  license  for  the  Big  Island 
Hydroelectric  Project  and  the  Holcomb 
Rock  Hydroelectric  Project,  located  on 
the  James  River  in  Bedford  and  Amherst 
Counties,  Virginia,  and  has  prepared  a 
Draft  Environmental  Assessment  (DEA) 
for  the  project.  No  federal  lands  or 
Indian  reservations  are  occupied  by 
project  works  or  located  within  the 
project  boundary. 

llie  DEA  contains  the  staff's  analysis 
of  the  potential  environmental  impacts 
of  the  project  and  concludes  that 
licensing  the  project,  with  appropriate 
environment^  protective  measures, 
would  not  constitute  a  major  federal 
action  that  would  significantly  affect  the 
quality  of  the  hiunan  environment. 

Copies  of  the  DEA  are  available  for 
review  at  the  Commission's  Public 
Reference  Room,  located  at  888  First 
Street,  NE.,  Washington,  DC  20426,  or 
by  calling  (202)  208-1371.  The  DEA 
may  be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
(202)  208-2222  for  assistance). 

Any  comments  should  be  filed  within 
30  days  from  the  date  of  this  notice  and 
should  be  addressed  to  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Please  affix  Project  No.  2901-008  and 
Project  No.  2902-009  to  all  comments. 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.us/efi/doorbell.htm. 


For  further  information,  contact  James 
T.  Griffin  at  (202)  219-2799  or  Monte 
TerHaar  at  (202)  219-2768.      . 

David  P.  Boergers, 

Secretory. 

[FR  Doc.  01-3001  Filed  2-5-01;  8:45  am] 

BiuiNO  CODE  snr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
CommisskMi 

Nottee  of  Intent  to  File  AppllcatkMi  for  ^ 
a  New  License 

January  31,  2001. 

Take  notice  that  the  following  notice 
of  intent  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Type  of  filing:  Notice  of  Intent  to 
File  an  Application  for  New  License. 

b.  Pro/ert  No;  2145. 

c.  Date  filed:  January  12,  2001. 

d.  Submitted  By:  Public  Utility 
District  No.  1  of  Chelan  Coimty, 
Washington. 

e.  Name  of  Project:  Rocky  Reach 
Project. 

f.  Location:  On  the  Columbia  River 
near  the  city  of  Wenatchee,  in  Chelan 
and  Douglas  counties,  in  Washington 
state. 

g.  Filed  Pursuant  to:  Section  15  of  the 
Federal  Power  Act,  18  CFR  16.6. 

h.  Piusuant  to  Section  16.19  of  the 
Commission's  regulations,  the  licensee 
is  required  to  make  available  the 
information  described  in  Section  16.7  of 
the  regulations.  Such  information  is 
available  from  the  licensee  at  Public 
Utility  District  No.  1  of  Chelan  County, 
Washington.  Contact  Rosana 
Sokolowski  at  509-663-8121  or  Email: 
rosana@chelanpud.org. 

i.  FERC  Contact:  Vince  E.  Yearick, 
(202)  219-3073, 
vince.yearick@ferc.fed.  us. 

j.  Expiration  Date  of  Current  License: 
June  30,  2006. 

k.  Project  Description:  The  Rocky 
Reach  project  consists  of  a  130-foot  high 
concrete  gravity  dam  on  the  Columbia 
River.  The  powerhouse  is  1 ,088  feet 
long,  210  feet  wide  and  218  feet  high. 
It  contains  11  generating  units  with  a 
peak  capacity  of  1,280  megawatts.  The 
spillway  includes  12  gates,  each  50  feet 
wide,  that  regulate  the  surface  elevation 
of  the  reservoir.  The  project  includes 
fish  passage  facilities. 

1.  The  license  states  its  unequivocal 
intent  to  submit  an  application  for  a 
new  license  for  Project  No.  2145. 
Pursuant  to  18  CFR  16.9(b)(1)  each 
application  for  a  new  license  and  any 
competing  license  applications  must  be 
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filed  with  the  Commission  at  least  24 
months  prior  to  the  expiration  of  the 
existing  license.  All  applications  for 
license  for  this  project  must  be  filed  by 
June  30,  2004. 

A  copy  of  the  notice  of  intent  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street,  Room  2A,  Washington,  D.C. 
20426,  or  by  calling  (202)  208-1371. 
The  notice  may  be  viewed  on  http:// 
www.ferc.fed.us/online/rims.htm  (call 
(202)  208-2222  for  assistance).  A  copy 
is  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 


9079 


David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-2999  Filed  2-05-01;  8:45  am] 

BILUNG  CODE  e717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6942-2I 

Agency  Information  Collection 
Activtties:  Proposed  Collection; 
Comment  Request;  Community  Right- 
to-Know  Reporting  Requirements 
Under  Sections  311  and  312  of  ttie 
Emergency  Planning  and  Community 
Right-to-Know  Act  (EPCRA) 

AGENCY:  Enviroiunental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  EPA  is  planning  to  submit  the 
following  proposed  Information 
Collection  Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB): 
Community  Right-to-Know  Reporting 
Requirements  under  sections  311  and 
312  of  the  Emergency  Planning  and 
Community  Right-to-Know  Act 
(EPCRA),  EPA  ICR  Number  1352.08. 
This  ICR  renews  a  previously  approved 
ICR  No.  1352.07  (expires  August  31, 
2001,  OMB  Control  Number  2050- 
0072).  Before  submitting  the  ICR  to 
OMB  for  review  and  approval,  EPA  is 
soliciting  comments  on  specific  aspects 
of  the  proposed  information  collection 
as  described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  April  9,  2001 . 
ADDRESSES:  U.S.  Environmental 
Protection  Agency,  Chemical  Emergency 
Preparedness  and  Prevention  Office 
(Mailcode  5104A),  1200  Pennsylvania 
Avenue,  NW,  Washington,  DC  20460. 
Interested  persons  may  obtain  a  copy  of 


the  ICR  without  charge  by  contacting 
the  person  in  FOR  FURTHER  INFORMATION 
CONTACT  section. 

FOR  FURTHER  INFORMATION  CONTACT:  Sicy 
Jacob,  202-564-8019,  fax  no.  202-564- 
8233,  or  e-mail: 
Jacob.Sicy@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  Affected 
entities:  Entities  potentially  affected  by 
this  action  are  those  facilities  required 
to  prepare  or  have  available  an  MSDS 
for  a  hazardous  chemical  imder  the 
Hazard  Commimication  Standard  (HCS) 
of  the  Occupational  Safety  and  Health 
Administration.  Entities  more  likely  to 
be  affected  by  this  action  may  include 
chemical,  non-chemical  manufactiu«rs, 
retailers,  petroleum  refineries,  utilities, 
etc. 

Title:  Community  Right-to-Know 
Reporting  Requirements  under  sections 
311  and  312  of  the  Emergency  Plaiming 
and  Community  Right-to-Know  Act 
(EPCRA),  EPA  ICR  Number  1352.08. 

Abstract:  The  authority  for  these 
requirements  is  sections  311  and  312  of 
the  Emergency  Planning  and 
Community  Right-to-Know  Act 
(EPCRA),  1986  (42  U.S.C.  11011,  11012). 
EPCRA  section  311  requires  owners  and 
operators  of  fecilities  subject  to  OSHA 
HCS  to  submit  a  list  of  chemicals  or 
MSDSs  (for  those  chemicals  that  exceed 
thresholds,  specified  in  40  CFR  part 
370)  to  the  State  Emergency  Response 
Commission  (SERC),  Local  Emergency 
Planning  Committee  (LEPC)  and  the 
local  fire  department  (LFD)  with 
jurisdiction  over  their  facility.  This  is  a 
one-time  requirement  unless  a  new 
facility  becomes  subject  to  the 
regulations  or  updating  the  information 
by  facilities  that  are  already  covered  by 
the  regulations.  EPCRA  section  312 
requires  owners  and  operators  of 
facilities  subject  to  OSHA  HCS  to 
submit  an  inventory  form  (for  those 
chemicals  that  exceed  the  thresholds, 
specified  in  40  CFR  part  370)  to  the 
SERC,  LEPC,  and  LFD  with  jurisdiction 
over  their  facility.  This  activity  is  to  be 
completed  on  March  1  of  each  year,  on 
the  inventory  of  chemicals  in  the 
previous  calendar  year. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 


whether  the  information  will  have 
practical  utility; 

(ii)  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  The  average 
burden  for  MSDS  reporting  under  40 
CFR  370.21  is  estimated  at  1.6  hours  for 
new  and  newly  regulated  facilities  and 
approximately  0.6  hours  for  those 
existing  facilities  that  obtain  new  or 
revised  MSDSs  or  receive  requests  for 
MSDSs  fit>m  local  governments.  For 
new  and  newly  regulated  facilities,  this 
burden  includes  the  time  required  to 
read  and  understand  the  regulations,  to 
determine  which  chemicals  meet  or 
exceed  reporting  thresholds,  and  to 
submit  MSDSs  or  lists  of  chemicals  to 
SERC.  LEPCs,  and  local  fire 
departments.  For  existing  facilities,  this 
biu-den  includes  the  time  required  to 
submit  revised  MSDSs  and  new  MSDSs 
to  local  officials.  The  average  reporting 
burden  for  facilities  to  perform  "Tier  I  or 
Tier  II  inventory  reporting  under  40  CFR 
370.25  is  estimated  to  be  approximately 
3.1  hours  per  facility,  including  the  time 
to  develop  and  submit  the  information. 
There  are  no  recordkeeping 
requirements  for  facilities  under  EPCRA 
sections  311  and  312. 

The  average  burden  for  state  and  local 
governments  to  respond  to  requests  for 
MSDSs  or  Tier  II  information  under  40 
CFR  370.30  is  estimated  to  be  0.17  hours 
per  request.  The  average  burden  for  state 
and  local  governments  for  managing  and 
maintaining  the  reports  is  estimated  to 
be  32.25  hoiu^.  The  average  btuxlen  for 
maintaining  and  updating  the  312 
database  is  320  hours. 

The  total  burden  to  facilities  over  the 
three-year  information  collection  period 
is  estimated  to  be  5,182,000  hours,  at  a 
cost  of  $166  million,  with  an  associated 
state  and  local  burden  of  401,100  hours 
at  a  cost  of  $8.1  million. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
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collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjiist  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  infonnation. 

Dated:  January  25.  2001. 
JimMakris, 

Director,  Chemical  Emergency  Preparedness 
and  Prevention  Office. 
(FR  Doc.  01-3088  Filed  2-5-01;  8:45  am) 

BNJJNG  CODE  6660-40-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

tFBL-6942-1] 

Notice  of  Open  Meeting— The 
Environmental  Rnanciai  Advisory 
Board  Cost-Effective  Environmental 
Management  Worligroup 

The  Environmental  Protection 
Agency's  (EPA)  Environmental 
Financial  Advisory  Board,  Cost  Effective 
Environmental  Management  Workgroup 
(CEM)  will  hold  an  open  meeting  in 
Washington,  DC  on  March  5,  2001.  The 
meeting  will  be  held  at  the  National 
Press  Club.  13th  Floor  in  the  Zenger 
Room,  14th  and  F  Streets,  NW, 
Washington,  DC.  The  meeting  will  begin 
at  9:00  am  and  end  at  approximately 
4:00  pm. 

Over  the  past  decade,  public  utilities 
have  accepted  the  challenge  to  become 
more  efficient  and  cost  effective.  This 
meeting  will  address  industry-wide 
programs  that  have  been  initiated  as 
well  as  specific  programs  of  individual 
utilities.  The  meeting  will  consist  of  a 
group  of  respected  panelists  who  will 
share  their  perspectives  on  new  and 
innovative  public  sector  initiatives 
helping  to  lower  the  life  cycle  cost  of 
environmental  protection.  Self- 
assessment,  peer  review,  benchmarking, 
considtant  evaluations,  mock 
completion,  and  certification  and 
accreditation  will  be  described  as  tools 
that  can  be  used  to  improve 
competitiveness.  The  meeting  will 
provide  an  overview  for  the 
Environmental  Financial  Advisory 
Board  as  to  the  status  of  the  industry 
and  possible  areas  where  policy 
recommendations  to  the  EPA  may  be 
appropriate. 

The  meeting  is  open  to  the  public,  but 
seating  is  limited.  To  confirm  your 
participation  or  get  additional 


information,  please  contact  Vanessa 
Bowie,  U.S.  EPA  on  202  564-5186. 

Dated:  January  26,  2001. 
Joseph  Dillon, 
Acting  Comptroller. 
[FR  Doc.  01-3090  Filed  2-5-01;  8:45  am) 

BHJJNO  CODE  6Sa»-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6941-9] 

Notice  of  Open  Meeting- 
Environmental  Financial  Advisory 
Board 

The  Environmental  Protection 
Agency's  (EPA)  Environmental 
Financial  Advisory  Board  (EFAB)  will 
hold  an  open  meeting  of  the  full  Board 
in  Washington,  DC  on  March  6-7,  2001. 
The  meeting  will  be  held  at  the  National 
Press  Club,  13th  Floor  in  the  Holeman 
Lounge,  14th  and  F  Street,  NW, 
Washington,  DC.  The  Tuesday,  March  6 
session  will  run  from  8:30  a.m.  to  5:00 
p.m.  and  the  Wednesday,  March  7 
session  will  begin  at  8:00  a.m.  and  end 
at  approximately  11:00  a.m. 

EFAB  is  chartered  with  providing 
analysis  and  advice  to  the  EPA 
Administrator  and  program  offices  on 
environmental  finance.  The  purpose  of 
this  meeting  is  to  discuss  progress  with 
work  products  under  EFAB's  current 
strategic  action  agenda.  Environmental 
financing  topics  expected  to  be 
discussed  include:  State  revolving 
funds,  stewardship  financing, 
brownfields  legislation,  cost-effective 
environmental  mcinagement,  and 
international  initiatives. 

The  meeting  is  open  to  the  public,  but 
seating  is  limited.  To  confirm  your 
participation  or  get  further  information, 
please  contact  Vanessa  Bowie,  EFAB 
Coordinator,  U.S.  EPA  on  (202)  564- 
5186. 

Dated:  January  26,  2001. 
Joseph  Dillon, 
Acting  Comptroller. 

[FR  Doc.  01-3091  Filed  2-5-01;  8:45  am) 
MLUNQ  COM  6SaO-60-f> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collectlon(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 

January  29,  2001. 

summary:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  biu-den 
invites  the  general  public  and  other 


Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  ciurently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
infonnation  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  March  8,  2001. 
ff  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  tbe  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Judy 
Boley,  Federal  Communications 
Commission,  Room  1-C804,  445  12th 
Street,  SW,  DC  20554  or  via  the  Internet 
to  jboley@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s),  contact  Judy 
Boley  at  202-418-0214  or  via  the 
Internet  at  jboley@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  No.:  3060-0702. 

Title:  Amendment  of  Parts  20  and  24 
of  the  Commission  Rules — Broadband 
PCS  Competitive  Bidding  and  the 
Commercial  Mobile  Radio  Service 
Spectrum  Cap,  Amendment  of  the 
Commission's  Cellular  PCS  Cross- 
Ownership  Rule. 

FonniVo.:N/A. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Individuals  or 
households,  businesses  or  other  for- 
profit,  not-for-profit  institutions,  state, 
local  or  tribal  government. 

Number  of  Respondents:  150. 

Estimated  Time  Per  Response:  20 
hoiu^. 

Frequency  of  Response: 
Recordkeeping  requirement,  and  on 
occasion  reporting  requirement. 
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Total  Annual  Burden:  2,251  hours. 

Total  Annual  Cost:  $1,079,800. 

Needs  and  Uses:  The  information  will 
*  used  by  the  Commission  to 
determine  whether  the  applicant  is 
legally,  technically  and  financially 
qualified  to  bid  in  the  broadband  PCS 
auctions  and  hold  a  broadband  PCS 
license.  Without  such  information  the 
Commission  could  not  determine 
whether  to  issue  the  license  to  the 
successful  applicant,  and  would  not  be 
able  to  fulfill  its  statutory 
responsibilities  in  accordance  with  the 
Communications  Act  of  1934,  as 
amended. 

Federal  Communications  Commission. 

Magalie  Roman  Solas, 

Secretary. 

(FR  Doc.  01-3018  Filed  2-5-01;  8:45  am) 

BIUING  CODE  6712-01-f> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  ttie 
Federal  Communications  Commission 

January  26,  2001. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection{s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  acciuacy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  March  8,  2001. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
dlfficiUt  to  do  so  within  the  period  of 


time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Judy 
Boley,  Federal  Communications 
Commission,  Room  1-C804,  445  12th 
Street,  SW.  DC  20554  or  via  the  hitemet 
to  jboIey@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s),  contact  Judy 
Boley  at  202-418-0214  or  via  the 
Internet  at  jboIey@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 
OMB  Control  No.:  3060-0810. 
Title:  Procedures  for  Designation  of 
Eligible  Telecommunications  Carriers 
Pursuant  to  Section  214(e)(6)  of  the 
Commimications  Act  of  1934,  as 
amended. 
Form  No.  :N/ A. 
Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit. 
Number  of  Respondents:  120. 
Estimated  Time  Per  Response:  10-60 
hours. 

Frequency  of  Response:  Third  party 
disclosure  requirement,  on  occasion 
reporting  requirements. 

Total  Annual  Burden:  6,200  hours. 
Total  Aimual  Cost:  N/A. 
Needs  and  Uses:  Section  214(e)(6) 
states  that  a  telecommunications  carrier 
that  is  not  subject  to  the  jiuisdiction  of 
a  state  may  request  that  Uie  Commission 
determine  whether  it  is  eligible.  The 
Commission  must  evaluate  whether 
such  telecommunications  carriers  meet 
the  eligibility  criteria  set  forth  in  the' 
Act,  specified  in  the  Public  Notice,  and 
also  the  Order.  Carriers  seeking 
designation  for  service  provided  on  non- 
tribal  lands  must  provide  an  affirmative 
statement  from  a  court  of  competent 
jurisdiction  or  the  state  commission  that 
the  state  lacks  jurisdiction  over  the 
carrier. 

OMB  Control  No.:  3060-0854. 

Title:  Truth-in-Billing  Format— CC 
Docket  No.  98-170. 

FonnNo.:N/A. 

Type  of  Review:  Extension  of  a 
ciuxently  approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  3,099. 

Estimated  Time  Per  Response:  5-465 
hours. 

Frequency  of  Response:  Third  party 
disclosing  requirement  and  on  occasion 
reporting  requirement. 

Total  Annual  Burden:  1,565,775 
hours. 

Total  Annual  Cost:  $1,000,000- 
$9,000,000. 

Needs  and  Uses:  The  Commission 
adopted  rules  to  make  consmners' 


telephone  bills  easier  to  read  and 
imderstand.  Telephone  bills  do  not 
provide  necessary  information  in  a  user- 
friendly  format.  As  a  result,  consumers 
are  experiencing  difficulty  in 
imderstanding  Uieir  bills,  in  detecting 
fraud,  in  resolving  billing  disputes,  and 
in  comparing  carrier  rates  to  get  the  best 
value  for  themselves.  The  infonnation 
will  be  used  by  consumers  to  help  them 
understand  their  telephone  bills. 
Consumers  need  this  information  to 
protect  them  against  fraud  and  to  help 
them  resolve  billing  disputes  if  they 
wish. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  01-3020  Filed  2-5-01;  8:45  am] 

BUJJNG  CODE  6712-01-f> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Coliection<s)  Being  Submitted  to  OMB 
for  Review  and  Approval 

January  30,  2001. 

SUMMARY:  The  Federal  Communications 
Commissions,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  imless  it 
displays  a  currenUy  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
infonnation  shall  have  practical  utility: 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  biu-den  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  March  8,  2001. 
ff  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  shoidd 
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advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Conunission,  Room  1-A804,  445  12th 
Street,  SW.,  Washington,  DC  20554  or 
via  the  Internet  to  Iesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  Iesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATKW: 

OMB  Control  Number:  3060-0806. 

Title:  Universal  Service — Schools  and 
Libraries  Universal  Service  Program. 

Form  Number:  FCC  Forms  470  and 
471. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Not-for-profit 
institutions;  businesses  or  other  for- 
profit  entities;  State,  local,  or  tribal 
governments. 

Number  of  Respondents:  60,000. 

Estimated  Time  per  Response:  4  to  4.5 
hours. 

Frequency  of  Response: 
Recordkeeping;  on  occasion  reporting 
requirements;  Third  party  disclosure. 

Total  Annual  Burden:  470,000  hours. 

Total  Annual  Costs:  None. 

Needs  and  Uses:  The  FCC  adopted 
rules  providing  support  for  all 
teleconununications  services,  Internet 
access,  and  internal  coimections  for  all 
eligible  schools  and  libraries.  To 
participate  in  the  program,  schools  and 
libraries  must  submit  a  description  of 
the  desired  services  to  the 
Administrator  via  FCC  Form  470.  FCC 
Form  471  is  submitted  by  schools  and 
libraries  that  have  ordered 
telecommimications  services,  Internet 
access,  and  internal  connections.  The 
FCC  uses  this  information  to  determine 
eligibility  of  the  applicants. 

OMB  Control  Number:  3060-0686. 

Title:  Streamlining  the  Internet 
Section  214  Authorization  Process  and 
Tariff  Requirements. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Businesses  or  other  for- 
profit  entities. 

Number  of  Respondents:  1,650. 

Estimated  Time  per  Response:  30 
mins.  to  3,028  hrs. 

Frequency  of  Response: 
Recordkeeping;  On  occasion,  quarterly, 
and  annual  reporting  requirements; 
third  party  disclosure. 

Total  Annual  Burden:  73,896  hours. 

Total  Annual  Costs:  $12,467,000. 

Needs  and  Uses:  On  September  12, 
2000,  the  FCC  adopted  an  Order  on 
Reconsideration  in  IB  Docket  No.  97- 


142,  Rules  and  Policies  on  Foreign 
Participation  in  the  U.S. 
Telecommunications  Market,  which 
addressed  petitions  seeking 
reconsideration  of  the  Report  and  Order 
in  this  proceeding  in  which  the 
Commission  modified  its  rules  and 
policies  regarding  foreign  participation 
in  the  U.S.  telecommunications  market. 
The  Order  on  Reconsideration,  drafted 
in  response  to  the  Telecommunications 
Act  of  1996,  mandates  the  FCC  to 
xmdertake,  in  every  even-numbered  year 
beginning  in  1998,  a  review  of  all 
regulations  issued  under  the 
Communications  Act  and  to  eliminate 
unnecessary  government  regulation  of 
the  teleconununications  industry.  The 
information  collections  pertaining  to 
Part  63  are  necessary  largely  to 
determine  the  qualifications  of 
applicants  to  provide  common  carrier 
international  telecommunications 
service,  including  applicants  that  are 
affiliated  with  foreign  carriers,  and  to 
determine  whether  and  imder  what 
conditions  the  authorizations  are  in  the 
public  interest,  convenience,  and 
necessity.  The  information  collections 
pertaining  to  Part  1  of  the  rules  are 
necessary  to  determine  whether  the  FCC 
should  grant  a  license  for  proposed 
submarine  cables  landing  in  the  United 
States. 

Federal  Communications  Coimnission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  01-3019  Filed  2-&-^l;  8:45  am] 

BMXmO  COOC  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  AUC-3a-0  (Auction  No.  38); 
DA  01-138] 

Auction  of  Licenses  for  700  Mhz  Guard 
Bands;  Status  of  FCC  Form  175 
Applications  To  Participate  in  the 
Auction 

AGENCY:  Federal  Conunimications 

Conunission. 

ACTION:  Notice. 

SUMMARY:  This  dociunent  annoimces  the 
status  of  applications  received  by  the 
Commission  to  participate  in  the  700 
MHz  Guard  Bands  Auction  (Auction  No. 
38).  This  dociunent  identifies  three 
applications  that  are  accepted  for  filing 
and  instructs  those  applicants  on 
upfront  payment  information,  bidding 
software  and  other  pertinent 
information  in  reference  to  the  auction. 
This  dociunent  also  identifies  the  2 
applications  that  have  been  foimd  to  be 
incomplete. 


DATES:  Auction  No.  38  is  scheduled  to 
begin  on  Tuesday,  February  13,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Howard  Davenport,  Auctions  Legal 
Branch  (regarding  legal  questions)  or 
Craig  Bomberger,  Analyst,  Auctions 
Operations  (regarding  bidding  and 
auction  structure)  at  (202)  418-0660; 
Linda  Sanderson,  Auctions  Operations 
(regarding  bidding  and  gener^  filing 
status)  at  (717)  338-2888. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  a  Public  Notice  released 
January  19,  2001  {Auction  No.  38  Public 
Notice).  The  complete  text  of  the 
Auction  No.  38  Public  Notice,  including 
attachments,  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Reference  Center 
(Room  CY-A257),  445  12th  Street,  SW, 
Washington,  DC.  It  may  also  be 
purchased  form  the  Commission's  copy 
contractor.  International  Transcription 
Services,  Inc.  (ITS,  Inc.),  445  12th 
Street,  SW,  Room  CY-B400. 
Washington,  DC  20554,  (202)  314-3070. 
The  Auction  No.  38  Public  Notice  is  also 
available  on  the  Internet  at  the 
Commission's  web  site:  http:// 
www.fcc.gov/wtb/documents.html. 

List  of  Attachments  available  at  the 
FCC: 
Attachment  A — List  of  Accepted 

Applicants 
Attacmnent  B — List  of  Incomplete 
Applicants 

1.  The  Federal  Communications 
Commission  ("FCC")  has  received  5 
FCC  Form  175  applications  to 
participate  in  Auction  No.  38  scheduled 
to  begin  on  Tuesday,  February  13,  2001, 
for  8  licenses  in  the  700  MHz  Guard 
Bands  spectrum.  The  applications  have 
been  reviewed  for  completeness  and 
compliance  with  the  Commission's 
rules,  and  have  been  classified  into  the 
following  categories: 
Accepted  for  Filing — 3  Applications 
Incomplete — 2  Applications 

Accepted:  Applications  accepted  for 
filing  are  listed  alphabetically  in 
Attachment  A.  These  applicants  will 
become  qualified  bidders  upon  receipt 
of  the  required  upfront  payment  due  by 
6:00  p.m.  ET  on  Friday,  January  26, 
2001.  With  respect  to  the  FCC  Form  175 
applications,  these  applicants  need  take 
no  further  action  except  as  may  be 
necessary  to  maintain  the  acciu^cy  of 
their  applications.  Also,  applicants  are 
advised  that  Attachment  A  includes 
FCC  account  numbers  that  were 
automatically  created  by  the  FCC 
software  system  for  each  applicant,  and 
which  are  applicable  for  bidding  only. 

Incomplete:  Applications  found  to  be 
incomplete  are  listed  alphabetically  in 
Attachment  B.  Applicants  whose  FCC 
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Form  1 75  applications  have  been 
deemed  incomplete  will  receive 
overnight  correspondence  indicating 
what  information  is  required  to  make 
the  applications  acceptable  for  filing. 
These  applicants  may  become  qualified 
bidders  only  if  they:  (i)  make  the 
required  upfrtint  pajrments  by  6:00  p.m. 
BT  on  Friday,  January  26,  2001;  and  (ii) 
resubmit  their  applications  by  6:00  p.m. 
ET  on  Friday,  January  26,  2001,  to 
c»rrect  the  minor  deficiencies  indicated. 
Applicants  must  also  maintain  the 
accuracy  of  their  FCC  Form  175 
applications  as  required  by  the 
Commission's  rules.  In  addition, 
applicants  are  advised  that  Attachment 
B  includes  FCC  account  niunbers  that 
were  automatically  created  by  the  FCC 
software  system  for  each  applicant. 
These  accoimt  numbers  are  applicable 
for  bidding  purposes  only,  should  the 
applicant  become  eligible  to  participate 
in  Auction  No.  38. 

2.  The  filing  window  for  resubmitting 
FCC  Form  175  applications  is  now 
open.  Corrected  applications  must  be 
filed  no  later  than  6:00  p.m.  ET  on 
Friday,  January  26,  2001.  This  will  be 
the  only  opportvmity  to  ciue  FCC  Form 
175  defects;  late  resubmissions  will  not 
be  accepted.  In  addition,  if  an 
application  remains  incomplete  or 
otherwise  deficient  after  the 
resubmission  deadline  has  passed,  the 
application  will  be  rejected. 

Upfront  Payment  Deadline 

3.  Upfitmt  payments  and 
accompanying  FCC  Remittance  Advice 
(FCC  Form  159)  for  Auction  No.  38  are 
due  at  Mellon  Bank,  Pittsburgh, 
Pennsylvania,  no  later  than  6:00  p.m.  ET 
on  Friday,  January  26,  2001.  Payments 
must  be  made  by  wire  transfer  and 
applicants  must  include  their  Taxpayer 
Identification  Numbers  (TIN).  No  other 
payment  method  is  acceptable  for  this 
auction.  Applicants  are  reminded  to  use 
their  TIN  and  not  their  FCC  Accoimt 
Numbers  on  the  FCC  Remittance  Advice 
(FCC  Form  159). 

4.  Applicants  that  have  filed 
applications  deemed  to  be  incomplete, 
as  noted  in  this  public  notice,  must 
submit  timely  and  sufficient  upfront 
payments  before  the  Commission  will 
review  their  resubmitted  applications.  If 
such  an  application  remains  incomplete 
following  its  resubmission,  the 
application  will  be  dismissed.  If  the 
applicant  has  provided  its  Taxpayer 
Identification  Number  (TIN)  and  wire 
transfer  instructions,  the  upfront 
payment  will  be  refunded 
automatically. 

5.  We  remind  applicants  that  to  avoid 
untimely  upfront  payments  they  should 
discuss  arrangements  (including  bank 


closing  schedules)  with  their  banker 
several  days  before  making  the  wire 
transfer,  and  allow  sufficient  time  for 
the  transfer  to  be  initiated  and 
completed  before  the  deadline.  Detailed 
information  regarding  upfront  payments 
can  be  found  in  the  Auction  No.  38 
Procedures  Public  Notice,  65  FR  83024 
(December  29,  2000)  under  section  III.D. 

Other  Important  Information 

6.  Qualified  Bidders:  Approximately 
one  week  after  the  upfront  payment 
deadline,  following  Commission  review 
of  resubmitted  FCC  Form  175 
applications,  and  correlation  of 
payments  and  applications,  a  public 
notice  listing  all  applicants  qualified  to 
bid  in  the  auction  will  be  released.  The 
same  public  notice  will  also  include 
instructions  on  how  to  access  the 
auction  tracking  tool  software,  a  bidding 
schedule  for  the  Mock  Auction,  and  the 
bidding  schedule  for  the  first  day  of  the 
auction. 

7.  Prohibition  of  Collusion:  Bidders 
are  reminded  that  §  1.2105(c)  of  the 
Commission's  rules  prohibits  applicants 
for  the  same  geographic  license  area 
from  conununicating  with  each  other 
during  the  auction  about  bids,  bidding 
strategies,  or  settlements  unless  they 
have  identified  each  other  as  parties 
with  whom  they  have  entered  into 
agreements  under  §  1.2105(a)(2)(viii). 
For  Auction  No.  38,  this  prohibition 
became  effective  at  the  filing  deadline  of 
short-form  applications  on  Friday, 
January  12,  2001,  and  will  end  on  the 
post-auction  down  payment  deadline. 
The  post-auction  down  payment 
deadline  will  be  announced  in  a  future 
public  notice.  If  parties  had  agreed  in 
principle  on  all  material  terms,  those 
parties  must  have  been  identified  on  the 
short-form  application  under 

§  1.2105(c),  even  if  the  agreement  had 
not  been  reduced  to  writing.  If  parties 
had  not  agreed  in  principle  by  the  filing 
deadline,  an  applicant  should  not  have 
included  the  names  of  those  parties  on 
its  application,  and  must  not  have 
continued  negotiations  with  other 
applicants  for  licenses  in  the  same 
geographic  area.  For  further  details 
regarding  the  prohibition  against 
collusion  refer  to  the  Auction  No.  38 
Procedures  Public  Notice  under  section 
I.B. 

8.  Winning  bidders  will  be  required  to 
disclose  in  their  long-form  applications 
the  specific  terms,  conditions,  and 
parties  involved  in  all  bidding 
consortia,  joint  ventures,  partnerships, 
and  other  arrangements  entered  into 
relating  to  the  competitive  bidding 
process.  Bidders  found  to  have  violated 
the  anti-collusion  rule  may  be  subject  to 
sanctions.  In  addition,  applicants  are 


reminded  that  they  are  subject  to  the 
antitrust  laws,  which  are  designed  to 
prevent  anti-competitive  behavior  in  the 
marketplace.  If  a  bidder  is  found  to  have 
violated  the  antitrust  laws  in  coimection 
with  its  participation  in  the  competitive 
bidding  process,  it  may  be  subject  to 
forfeiture  of  its  upfront  payment,  down 
payment,  or  full  bid  amount  and  may  be 
prohibited  from  participating  in  future 
auctions. 

9.  Auction  Discount  Voucher:  On  June 
8,  2000,  the  Commission  awarded 
Qualcomm,  Inc.  a  transferable  Auction 
Discount  Voucher  in  the  amount  of 
$125,273,878.00.  This  Auction  Discount 
Voucher  may  be  used  by  Qualcomm  or 
its  transferee,  in  whole  or  in  part,  to 
adjust  a  winning  bid  in  any  spectrum 
auction  prior  to  June  8,  2003,  subject  to 
terms  and  conditions  set  forth  in  the 
Commission's  Order. 

10.  Ex  Parte  Rule:  Applicants  should 
also  be  aware  that  the  Commission  has 
generally  exempted  auction  proceedings 
from  the  strict  requirements  of  the  ex 
parte  rule  found  in  §  1.1208  of  the 
Commission's  rules. 

11.  Mock  Auction:  All  applicants 
found  to  be  qualified  bidders  are  eligible 
to  participate  in  a  mock  auction  on 
Friday,  February  9,  2001.  In  the 
Qualified  Bidders  Public  Notice,  the 
Bureau  will  aimounce  when  software 
for  the  mock  auction  will  be  posted  on 
the  World  Wide  Web.  Telephonic 
bidding  will  also  be  available  during  the 
mock  auction. 

12.  Remote  Bidding  Software: 
Applicants  are  reminded  that  qualified 
bidders  are  eligible  to  bid  either 
electronically  or  telephonically.  To  bid 
electronically,  applicants  must  complete 
the  software  order  form  included  in  the 
Auction  No.  38  Procedures  Public 
Notice  or  contact  the  Auctions  Hotline 
at  (717)  338-2888.  To  ensure  timely 
delivery  of  remote  bidding  software 
before  the  auction  begins,  the 
Commission  requests  receipt  of  software 
orders  by  6:00  p.m.  ET  on  Monday, 
January  29,  2001. 

13.  The  FCC  Remote  Bidding  System 
requires  access  to  a  900  service 
telephone  line.  The  first  minute  of 
coimection  time  to  the  900  number 
service  is  at  no  charge,  however,  $2.30 
will  be  charged  for  each  additional 
minute.  The  mini|num  hardware  and 
software  specifications  required  for  the 
FCC  remote  bidding  system  are  listed: 

•  CPU:  Intel®  Pentium  or  above 

•  RAM:  16  MB  (more  recommended  if 
you  have  multiple  applications  open) 

•  Hard  Disk:  33  MB  available  disk  space 

•  1.44  MB  Floppy  Drive  or  CD-ROM 
Drive  (to  install  the  Remote  Bidding 
System) 
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•  Modem:  v.32bis  28.8  kbps  Hayes© 
compatible  modem  (56.6  kbps 
recommended ) 

•  Monitor:  VGA  or  above 

•  Mouse  or  other  pointing  device 

•  Microsoft*  Windows™  95™  or  98™ 

•  We  recommend  that  you  use 
Netscape*  CommunicatorTM  4.73. 
However,  you  can  also  use  Netscape 
Communicator  4.5, 4.51, 4.61,  4.7  or 
4.72. 

To  download  Netscape  Communicator 
4.73  free  of  charge,  access  the  Netscape 
download  site  at  http:// 
home.netscape.com/downloady 

Note:  The  FCC  Remote  Bidding  System  has 
not  been  tested  in  a  Macintosh,  OS/2,  or 
Windows  NT^m  environment.  Therefore,  the 
FCC  will  not  support  operating  systems  other 
than  Microsoft  Windows  95  or  98.  This 
includes  any  other  emulated  Windows 
environment. 

14.  Long-Form  Applications:  All 
applicants  should  be  aware  that  at  the 
long-form  application  stage,  they  will  be 
subject  to  the  more  extensive  reporting 
requirements  contained  in  the 
Commission's  Part  1  ownership 
disclosiue  rule. 

15.  Bidder  Alerts:  All  applicants  must 
certify  on  their  FCC  Form  175 
applications  under  penalty  of  perjury 
that  they  are  legally,  technically, 
financially  and  otherwise  qualified  to 
hold  a  license,  and  not  in  default  on  any 
payment  for  Commission  licenses 
(including  down  payments)  or 
delinquent  on  any  non-tax  debt  owed  to 
any  Federal  agency.  Prospective  bidders 
are  reminded  that  submission  of  a  false 
certification  to  the  Commission  is  a 
serious  matter  that  may  result  in  severe 
penalties,  including  monetary 
forfeitures,  license  revocations, 
exclusion  from  participation  in  future 
auctions,  and/or  criminal  prosecution. 

16.  Information  about  deceptive 
telemarketing  investment  schemes  is 
available  from  die  FTC  at  (202)  326- 
2222  and  from  the  SEC  at  (202)  942- 
7040.  Complaints  about  specific 
deceptive  telemarketing  investment 
schemes  should  be  directed  to  the  FTC, 
the  SEC,  or  the  National  Fraud 
Information  Center  at  (800)  876-7060. 
Consiuners  who  have  concerns  about 
specific  proposals  may  also  call  the  FCC 
Consumer  Center  at  (888)  CALL-FCC 
((888)  225-5322). 

Federal  Communications  Commission. 

Margaret  Wiener, 

Deputy  Chief,  Auctions  and  Industry  Analysis 

Division,  Wireless  Telecommunications 

Bureau. 

[FR  Doc.  01-3044  Filed  2-5-01;  8:45  am) 

■UMQ  COM  S712-01-U 


FEDERAL  RESERVE  SYSTEM 


Agency  Information  Collection 
Activtties:  Proposed  Collection; 
Comment  Reqiiest 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
SUMMARY: 

Background 

On  Jime  15,  1984.  the  Office  of 
Management  and  Budget  (OMB) 
delegated  to  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board)  its 
approval  authority  under  the  Paperwork 
Reduction  Act,  as  per  5  CFR  1320.16,  to 
approve  of  and  assign  OMB  control 
numbers  to  collection  of  information 
requests  and  requirements  conducted  or 
sponsored  by  the  Board  under 
conditions  set  forth  in  5  CFR  1320 
Appendix  A.l.  Board-approved 
collections  of  information  are 
incorporated  into  the  official  OMB 
inventory  of  ciurently  approved 
collections  of  information.  Copies  of  the 
OMB  83-Is  and  supporting  statements 
and  approved  collection  of  information 
instruments  are  placed  into  OMB's 
public  docket  files.  The  Federal  Reserve 
may  not  conduct  or  sponsor,  and  the 
respondent  is  not  required  to  respond 
to,  an  information  collection  that  has 
been  extended,  revised,  or  implemented 
on  or  after  October  1, 1995,  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Request  for  Comment  on  Information 
Collection  Proposal(s) 

The  following  information 
collection(s),  which  is/are  being 
handled  under  this  delegated  authority, 
has/have  received  initial  Board  approval 
and  is/are  hereby  published  for 
comment.  At  the  end  of  the  comment 
period,  the  proposed  information 
collection(s),  along  with  an  analysis  of 
comments  and  recommendations 
received,  will  be  submitted  to  the  Board 
for  final  approval  under  OMB  delegated 
authority.  Comments  are  invited  on  the 
following: 

a.  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  Federal  Reserve's 
functions;  including  whether  the 
inforpiation  has  practical  utility; 

b.  "The  accuracy  of  the  Federal 
Reserve's  estimate  of  the  biuden  of  the 
proposed  information  collection, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

c.  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and 

d.  Ways  to  minimize  the  burden  of 
information  collection  on  respondents, 


including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Comments  must  be  submitted  on 
or  before  April  9,  2001. 
ADDRESSES:  Comments,  which  should 
refer  to  the  OMB  control  number  or 
agency  form  niunber,  should  be 
addressed  to  Jennifer  J.  Johnson, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and  C 
Streets,  NW.,  Washington,  DC  20551,  or 
mailed  electronically  to 
regs.comments@federalreserve.gov. 
Comments  addressed  to  Ms.  Johnson 
may  be  delivered  to  the  Board's  mail 
room  between  8:45  a.m.  and  5:15  p.m., 
and  to  the  seciuity  control  room  outside 
of  those  hours.  Both  the  mail  room  and 
the  security  control  room  are  accessible 
ftom  the  courtyard  entrance  on  20th 
Street  between  Constitution  Avenue  and 
C  Street,  NW.  Comments  received  may 
be  inspected  in  room  M-P-500  between 
9  a.m.  and  5  p.m.,  except  as  provided 
in  section  261.14  of  the  Board's  Rules 
Regarding  Availability  of  Information, 
12  CFR  261.14(a). 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  Board:  Alexander  T.  Hunt,  Office  of 
Information  and  Regulatory  Afhirs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3208, 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  A 
copy  of  the  proposed  form  and 
instructions,  the  Paperwork  Reduction 
Act  Submission  (OMB  83-1),  supporting 
statement,  and  other  doounents  that 
vdll  be  placed  into  OMB's  public  docket 
files  once  approved  may  be  requested 
from  the  agency  clearance  officer,  whose 
name  appears  below. 

Mary  M.  West,  Federal  Reserve  Board 
Clearance  Officer  (202-452-3829), 
Division  of  Research  and  Statistics, 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  DC  20551. 
Telecommunications  Device  for  the  Deaf 
(TDD)  users  may  contact  Diane  Jenkins 
(202-452-3544),  Board  of  Governors  of 
the  Federal  Reserve  System, 
Washington,  DC  20551. 


Proposal  To  Approve  Under  OMB 
Delegated  Authority  the  Extension  for 
Three  Years,  Without  R  revision,  of  the 
Following  Report 

1.  Report  title:  Transfer  Agent 
Registration  and  Amendment  Form. 

Agency  form  number:  FR  TA-1. 

OMB  control  number:  710(M)099. 

Frequency:  On  occasion. 

Reporters:  State  member  banks  and 
their  subsidiaries,  bank  holding 
companies,  and  certain  nondeposit  trust 
company  subsidiaries  of  bank  holding 
companies. 
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Aimual  reporting  hours:  12. 

Estimated  average  hours  per  response: 
1.25  (r^istration),  0.17  (amendment). 

Number  of  respondents:  7 
Registrations),  15  (amendments).  Small 
pusinesses  are  not  affected. 
'    General  description  of  report:  This 
information  collection  is  mandatory 
(sections  17A(c),  17(a),  and  23(a)  of  the 
Seciuities  Exchange  Act  of  1934  as 
amended  (15  U.S.C.  78q-l(c)(l)  and  (2), 
78q(a)(3),  and  78w(a)(l))  and  is  not 
given  confidential  treatment. 

Abstract:  The  Seciunties  Exchange  Act 
requires  any  person  acting  as  a  transfer 
agent  to  register  as  such  and  to  amend 
registration  information  when  it 
changes.  State  member  banks  and  their 
subsidiaries,  bank  holding  companies, 
and  certain  nondeposit  trust  company 
subsidiaries  of  bank  holding  companies 
register  with  the  Federal  Reserve  System 
by  submitting  form  TA-1.  The 
information  collected  includes  the 
company  name,  all  business  addresses, 
and  several  questions  about  the 
registrant's  proposed  activity  as  a 
transfer  agent.  "The  Federal  Reserve  uses 
the  information  to  act  upon  applications 
and  to  aid  in  performing  its  supervisory 
duties. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  31,  2001. 

lennifiN'  J.  Johnam, 

Secretary  of  the  Board. 

(FR  Doc.  01-3004  Filed  2-5-01;  8:45  am) 

MLUNO  COOE  6210-01-P 


FEDERAL  RESERVE  SYSTEM 

Formatlone  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 


a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throu^out  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  March  2,  2001. 

A.  Federal  Reserve  Bank  of  New 
Yorit  (Betsy  Buttrill  White,  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045-0001: 

1.  Boiling  Springs,  MHC,  and  Boiling 
Springs  Bancorp,  both  of  Rutherford, 
New  Jersey;  to  merge  with  Ridgewood 
Financial,  Inc.,  and  Ridgewood 
Financial,  MHC,  both  of  Ridgewood, 
New  Jersey,  and  thereby  indirectiy 
acquire  100  percent  of  the  voting  shares 
of  Ridgewood  Savings  Bank  of  New 
Jersey,  Ridgewood,  New  Jersey. 

B.  Federal  Reserve  Bank  of 
Richmond  (A.  Linwood  Gill,  m.  Vice 
President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261-4528: 

1.  Centra  Financial  Holdings,  Inc., 
Morgantown,  West  Virginia;  to  acquire 
100  percent  of  Centra  Financial 
Corporation-Morgantown,  Inc., 
Morgantown,  West  Virginia,  and  Centra 
Financial  Corporation-Martinsbiug,  Inc., 
Martinsburg,  West  Virginia.  Acquirees 
have  applied  to  become  bank  holding 
companies  by  acquiring  shares  of  Centra 
Bank,  Inc.,  Morgantown,  West  Virgiiua. 

C  Federal  Rraerve  Bank  of  Atlanta 
(Cynthia  C.  Goodwin,  Vice  President) 
104  Marietta  Street,  N.W.,  Atianta, 
Georgia  30303-2713: 

1 .  South  Alabama  Bancorporation, 
Inc.,  Mobile,  Alabama;  to  merge  with 
The  Peoples  BancTrust  Company,  Inc., 
Selma,  Alabama,  and  thereby  indirectly 
acquire  voting  shares  of  Peoples  Bank  & 
Trust  Company,  Selma,  Alabama. 

D.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1414: 

1.  United  Bancorp.  Inc.,  Tecumseh, 
Michigan;  to  acquire  100  percent  of  the 
voting  shares  of  United  Bank  &  Trust- 
Washtenaw,  Ann  Arbor,  Michigan  (in 
organization). 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  31,  2001. 

Robert  deV.  Frierson 

Associate  Secretary  of  the  Board. 

[FR  Doc.  01-3007  Filed  2-5-01;  8:45  am] 

BILLING  0006  S210-01-S 


FEDERAL  RESERVE  SYSTEM 

Change  in  Banic  Control  Noticee; 
Acquisition  of  Shares  of  Banii  or  Bank 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C  1817(j))  and 
§  225.41  of  the  Board's  Relation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  wUl  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  February 
20,  2001. 

A.  Fe<leral  Reserve  Bank  of  St.  Louis 

(Randall  C.  Stunner,  Vice  President)  411 
Locust  Street,  St.  Loms,  Missouri 
63166-2034: 

1 .  Barry  Park  Mcintosh,  Jr.,  Paris. 
Tennessee;  to  acquire  additional  voting 
shares  of  Security  Bancshares,  Inc., 
Paris,  Tennessee,  and  thereby  indirectiy 
acquire  additional  voting  shares  of 
Seciuity  Bank  and  Trust  Company, 
Paris,  Termessee. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  31,  2001. 

Robert  deV.  Frierson 

Associate  Secretary  of  the  Board. 

[FR  Doc.  01-3006  Filed  2-5-01;  8:45  am] 

BUJNG  cooc  a>io-oi-s 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissibie  htonbanking  Activities  or 
to  Acquire  Companies  tttat  are 
Engaged  in  Permissibis  Nonbanking 
Acthdtiea 

The  companies  listed  in  this  notice 
have  given  notice  imder  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directiy  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  tiiat  die  Board  has 
determined  by  Order  to  be  closely 
related  to  banJdng  and  permissible  for 
bank  holding  companies.  Unless 
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otherwise  noted,  these  activities  will  be 
cxtnducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 
bank  holding  companies  may  be 
obtained  from  the  National  Information 
Center  website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  February  20,  2001. 

A.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  606901-1413: 

1.  AmericaUnited  Bancorp,  bic, 
Schaumburg,  Illinois:  to  engage  de  novo 
in  extending  credit  and  servicing  loans, 
pursuant  to  §  225.28(b)(1)  of  Regulation 
Y. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva,  Consimier 
Regulation  Group)  101  Market  Street, 
San  Francisco,  California  94105-1579: 

1.  Mitsubishi  Tokyo  Financial  Group, 
Inc.,  and  The  Bank  of  Tokyo-Mitsubishi, 
Ltd.,  both  of  Tokyo,  Japan;  to  acquire 
KOKUSAI  America  Incorporated,  New 
York,  New  York,  and  thereby  engage  in 
providing  financial  and  investment 
advisory  services,  pursuant  to  § 
225.28(b)(6)  of  Regulation  Y,  providing 
certain  agency  transactional  services  for 
customer  investments,  pursuant  to  § 
225.28(b)(7)  of  Regulation  Y.  and 
engaging  in  investment  transactions  as 
principd,  pursuant  to  §  225.28(b)(8)  of 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  January  31,  2001. 
Robert  deV.  Frierson 
Associate  Secretary  of  the  Board. 
[FR  Doc.  01-3005  Filed  2-5-01;  8:45  am] 
MLUNO  COOE  (210-01-8 


FEDERAL  RESERVE  SYSTEM 

Sunshine  Act  Meeting 

AGENCY  HOLOMG  THE  MEETING:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TIME  AND  DATE:  11:00  a.m.,  Monday, 

February  12,  2001. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  20th  and  C 

Streets,  N.W.,  Washington.  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 


1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lynn  S.  Fox,  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
beforp  the  meeting  for  a  recorded 
announcement  of  lumk  and  bank 
holding  company  applications 
schediiled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an 
electronic  announcement  that  not  only 
lists  applications,  but  also  indicated 
procedural  and  other  information  about 
the  meeting. 

February  2,  2001. 
Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  01-3204  Filed  1-2-01;  4:09  pm. 

BUJNQ  CODE  e210k«1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Guide  to  Community  Preventive 
Services  Task  Force  Meeting;  Notice 

Office  of  the  Director,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
announces  the  following  meeting: 

Name:  Guide  to  Community 
Preventive  Services  (GCPS)  Task 

Force  Meeting. 

Times  and  Dates:  9  a.m.-6  p.m., 
February  7,  2001.  9  a.m.-4  p.m., 
February  8,  2001. 

Place:  The  Westin  Peachtree  Plaza, 
210  Peachtree  Street,  Atlanta,  Georgia 
30303-1745,  telephone  (404)  659-1400. 

Status:  Open  to  the  public,  limited 
only  by  the  space  available.  The  meeting 
room  accommodates  approximately  40 
people. 

Purpose:  The  mission  of  the  Task 
Force  is  to  develop  and  publish  a  Guide 
to  Commimity  Preventive  Services, 
which  is  based  on  the  best  available 
scientific  evidence  and  current  expertise 
regarding  essential  public  health 
services  and  what  works  in  the  delivery 
of  those  services. 

Matters  To  Be  Discussed:  Agenda 
items  include:  presentation  of 
recommendations  for  approval  for  the 
following  chapters:  Cancer,  Motor 
Vehicle  Occupant  Injury,  Physical 


Activity,  and  Sociocultural 
Environment;  presentation  of  the 
dissemination/ implementation/ 
evaluation  plan,  (Uscussions  on  the 
expansion  and  update  of  the  Vaccine 
Preventable  Disease  Chapter;  and 
general  updates  on  the  following 
information:  Methods,  Clinical  Guide, 
and  Alcohol,  Diabetes,  Mental  Health, 
Sexual  Behavior,  and  Violence 
Prevention  Chapters. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 
CONTACT  PERSON  FOR  ADOCTIONAL 
INFORMATION:  Stephanie  Zaza,  M.D., 
M.P.H.,  Chief,  Community  Guide 
Branch,  Division  of  Prevention  Research 
and  Analytic  Methods,  Epidemiology 
Program  Office,  CDC,  4770  Buford 
Highway,  M/S  K-73,  Atlanta,  Georgia 
30341,  telephone  770/488-8189. 

Persons  interested  in  reserving  a 
space  for  this  meeting  should  call  770/ 
488-8189  by  close  of  business  on 
February  6,  2001. 

The  Director,  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  .Toxic 
Substances  and  Disease  Registry. 

Dated:  January  31,  2001. 
Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Services 

Office,  Centers  for  Disease  Control  and 

Prevention. 

[FR  Doc.  01-3022  Filed  2-5-01;  8:45am] 

BOIMG  COOE  4163-1»-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  01 F-0047] 

The  National  Fisheries  institute;  Filing 
of  Food  AddltWe  Petition 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing 
that  the  National  Fisheries  Institute  has 
filed  a  petition  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  ionizing 
radiation  for  control  of  foodbome 
pathogens  in  crustaceans  and  processed 
crustaceans. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lane  A.  Highbarger,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
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206),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington.  DC  20204, 
202-418-3032. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))). 
notice  is  given  that  a  food  additive 
petition  (FAP  1M4727)  has  been  filed  by 
the  National  Fisheries  Institute,  1901 
North  Fort  Myer  Dr.,  Arlington,  VA 
22209.  The  petition  proposes  to  amend 
the  food  additive  regulations  in  Part  1 79 
Irradiation  in  the  Production.  Processing 
and  Handling  of  Food  (21  CFR  part  179) 
to  provide  for  the  safe  use  of  ionizing 
radiation  for  control  of  foodbome 
pathogens  in  raw-,  frozen-,  cooked-, 
partially  cooked-,  shelled-,  or  dried- 
crustaceans,  or  cooked-  or  ready-to-cook 
crustaceans  processed  with  batter, 
breading,  spices,  or  small  amoimts  of 
other  food  ingredients. 

The  agency  has  determined  under  21 
CFR  25.32(j)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Dated:  January  11,  2001. 
Alan  M.  Rulis, 

Director,  Office  ofPremarket  Approval. 
Center  for  Food  Safety  and  Applied  Nutrition. 
[FR  Doc.  01-3095  Filed  2-5-01;  8:45  am] 

iaXING  CODE  4160-01-S 


'DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  OON-1672] 

Ashford  Blood  Bank,  inc.;  Opportunity 
for  Hearing  on  a  Profx>sai  to  Revoke 
U.S.  License  No.  0740-001 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportimity  for  a  hearing  on  a  proposal 
to  revoke  the  establishment  license  (U.S. 
License  No.  0740-001)  and  product 
licenses  issued  to  Ashford  Blood  Bank, 
Inc.,  for  the  manufacture  of  Whole 
Blood  and  Red  Blood  Cells.  The 
proposed  revocation  is  based  on  the  fact 
that  authorized  FDA  employees  have 
been  unable  to  gain  access  to  either  of 
the  establishment's  locations  for  the 
purpose  of  carrying  out  a  required 
inspection  of  the  facility  and  that  the 
manufacturing  of  products  has  been 
discontinued  to  an  extent  that  a 


meaningful  inspection  or  evaluation 
cannot  be  made. 

DATES:  The  firm  may  submit  written 
requests  for  a  hearing  by  March  8,  2001, 
and  any  data  and  information  justifying 
a  hearing  by  April  9,  2001.  Other 
interested  persons  may  submit  written 
comments  on  the  proposed  revocation 
by  April  9,  2001. 

ADDRESSES:  Submit  written  requests  for 
a  hearing,  any  data  and  information 
justifying  a  hearing,  and  any  written 
comments  on  the  proposed  revocation 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville.  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  L.  Okrasinski,  Center  for 
Biologies  Evaluation  and  Research 
(HFM-17),  Food  and  Drug 
Administration,  1401  Rockville  Pike. 
Rockville,  MD  20852-1448,  301-827- 
6210. 

SUPPLEMENTARY  INFORMATION:  FDA  is 
initiating  proceedings  to  revoke  the 
establishment  license  (U.S.  License  No. 
0740-001)  and  product  Ucenses  issued 
to  Ashford  Blood  Bank,  Inc..  Ashford 
Medical  Center,  suite  401-402, 
Santurce,  PR  00907,  for  the  manufacture 
of  Whole  Blood  and  Red  Blood  Cells. 
Proceedings  to  revoke  the  licenses  are 
being  initiated  because:  (1)  Authorized 
FDA  employees  have  been  imable  to 
gain  access  to  either  of  the 
establishment's  locations  for  the 
purpose  of  carrying  out  a  required 
inspection  of  the  facility,  and  (2) 
manufacturing  of  products  has  been 
discontinued  to  an  extent  that  a 
meaningful  inspection  or  evaluation 
cannot  be  made. 

In  a  certified  return-receipt  letter 
dated  October  28, 1997,  FDA  notified  an 
authorized  official  of  the  firm  that  FDA 
had  suspended  the  firm's  establishment 
and  product  licenses  for  the 
manufacture  of  Whole  Blood  and  Red 
Blood  Cells  at  its  facilities  at  Santurce, 
PR,  and  Bayeunon,  PR.  This  action  was 
based  on  the  fact  that  signfficant 
deviations  frtim  the  regulations  were 
noted  by  FDA's  San  Juan  district  office 
during  inspections  of  the  facilities 
conducted  August  19. 1997,  through 
September  17, 1997,  and  September  9, 
1997,  through  September  17, 1997, 
respectively.  FDA's  San  Juan  district 
office  attempted  to  conduct  additional 
inspections  of  the  two  Ashford  facilities. 
On  May  1,  1998,  FDA  investigators 
attempted  to  inspect  the  satellite 
collection  facility  at  Bayamon.  PR,  but 
found  that  the  facility  was  no  longer  in 
operation,  and  the  manufactiiring  of 
Whole  Blood  and  Red  Blood  Cells  had 
been  discontinued.  On  November  23, 


1999,  FDA  investigators  attempted  to 
inspect  the  main  facility  in  Santurce, 
PR,  but  foimd  that  the  facility  was  no 
longer  in  operation  and  the 
manufacturing  of  Whole  Blood  and  Red 
Blood  Cells  had  been  discontinued. 

In  certified,  return-receipt  letters 
dated  April  13,  2000,  sent  to  the  firm's 
facility  at  Santiirce,  PR,  and  also  to  the 
Ashford  Blood  Bank,  Inc.,  P.O.  Box 
195034,  San  Juan,  PR,  00919,  FDA 
notified  an  authorized  official  of  the 
firm  that  FDA's  attempts  to  conduct 
inspections  of  the  two  facilities  at 
Santurce,  PR  and  Bayamon,  PR  were 
unsuccessful  because  the  facilities  were 
no  longer  in  operation  and  the 
manufacture  of  Whole  Blood  and  Red 
Blood  Cells  had  been  discontinued.  The 
letter  also  advised  the  authorized 
official  that,  under  21  CFR  601.5(b)(1) 
and  (b)(2)  (now  codified  as  21  CFR 
601.5(b)(l)(i)  and  (b)(l)(ii)).  when  FDA 
finds  that  authorized  employees  have 
been  imable  to  gain  access  to  an 
establishment  for  the  purpose  of 
carrying  out  an  inspection  under  21  CFR 
600.21,  or  the  manufacturing  of 
products  or  of  a  product  has  been 
discontinued  to  an  extent  that  a 
meaningful  inspection  cannot  be  made, 
the  Commissioner  of  Food  and  Drugs 
(the  Commissioner)  shall  institute 
proceedings  for  license  revocation.  In 
the  same  letter,  FDA  stated  that  a 
meaningful  inspection  could  not  be 
made  at  the  establishment  and  notified 
the  firm  of  FDA's  intent  to  revoke  U.S. 
License  No.  0740-001  and  its  intent  to 
offer  an  opportunity  for  a  hearing. 

Because  FDA  has  made  reasonable 
efforts  to  notify  the  firm  of  the  proposed 
revocation  and  has  not  received  any 
response  frtim  the  firm  to  the  revocation 
letter,  FDA  is  proceeding  under  21  CFR 
12.21(b)  and  publishing  this  notice  of 
opportimity  for  a  hearing  on  a  proposal 
to  revoke  the  licenses  of  the  previously 
mentioned  firm. 

FDA  has  placed  copies  of  the 
docimients  relevant  to  the  proposed 
revocation  on  file  with  the  Dockets 
Management  Branch  (address  above) 
under  the  docket  number  found  in 
brackets  in  the  heading  of  this  notice. 
These  docimients  include:  (1)  Summary 
of  Findings,  May  1, 1998;  (2) 
memorandum  regarding  FDA  visit  to 
Santurce  location,  November  23,  1999; 
and  (3)  FDA  letters  to  the  authorized 
official  dated  October  28, 1997,  and 
April  13,  2000.  These  documents  are 
available  for  public  examination  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Ashford  Blood  Bank,  Inc.,  may  submit 
a  written  request  for  a  hearing  to  the 
Dockets  Management  Branch  by  March 
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8,  2001,  and  any  data  and  information 
justifying  a  hearing  must  be  submitted 
by  April  9,  2001.  Other  interested 
persons  may  submit  written  comments 
on  the  proposed  license  revocation  to 
the  Dockets  Management  Branch  by 
April  9,  2001.  The  failure  of  the  licensee 
to  file  a  timely  written  request  for  a 
hearing  constitutes  an  election  by  the 
licensee  not  to  avail  itself  of  the 
opportunity  for  a  hearing  concerning  the 
proposed  license  revocation. 

FDA's  procedures  and  requirements 
governing  a  notice  of  opportunity  for  a 
hearing,  notice  of  appearance  and 
request  for  a  hearing,  grant  or  denial  of 
a  hearing,  and  submission  of  data  to 
justify  a  bearing  on  proposed  revocation 
of  a  license  are  contained  in  21  CFR 
parts  12  and  601.  A  request  for  a  hearing 
may  not  rest  upon  mere  allegations  or 
denials  but  must  set  forth  a  genuine  and 
substantial  issue  of  fact.  If  the 
Commissioner  determines  upon  review 
of  any  objections  or  requests  for  a 
hearing  that  a  hearing  is  not  justified,  in 
whole  or  in  part,  or  if  a  request  for  a 
hearing  is  not  made  within  the  required 
time  with  the  required  format  or 
required  analyses,  the  Commissioner 
will  deny  the  hearing  request,  with  an 
explanation  for  the  denial. 

Two  copies  of  any  submissions  are  to 
be  provided  to  FDA,  except  that 
individuals  may  submit  one  copy. 
Submissions  are  to  be  identified  with 
the  docket  number  found  in  brackets  in 
the  heading  of  this  document.  Such 
submissions,  except  for  data  and 
information  prohibited  from  public 
disclosure  under  21  CFR  10.20(j)(2)(i), 
21  U.S.C.  331(j),  or  18  U.S.C.  1905,  may 
be  seen  in  the  Dockets  Management 
Branch  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

This  notice  is  issued  under  section 
351  of  the  Public  Health  Service  Act  (42 
U.S.C.  262)  and  sections  201,  501,  502, 
505,  and  701  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  321,  351, 
352,  355.  and  371),  and  imder  the 
authorify  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Director  of  the  Center 
for  Biologies  Evaluation  and  Research 
(21  CFR  5.67). 

bated:  January  24,  2001. 
Kathiyn  C  Zoon, 

Director,  Center  for  Biologies  Evaluation  and 
Research. 

[FR  Doc.  01-3094  Filed  2-5-01;  8:45  am] 
HLUNO  COOC  4ia(MI1-r 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Rnancing  Administration 

Notice  of  Hearing:  Reconsideration  of 
Disapproval  of  Missouri  State  Plan 
Amendment  (SPA)  99-29 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Notice  of  hearing. 

SUMMARY:  This  notice  announces  an 
administrative  hearing  on  March  8, 
2001,  at  10:00  a.m.,  Plaza  Room  664, 
Richard  Boiling  Federal  Building,  601  E. 
Twelfth  Street,  Kansas  City,  Missouri 
64106,  to  reconsider  our  decision  to 
disapprove  Missoiu-i  SPA  99-29. 
CLOSING  DATE:  Requests  to  participate  in 
the  hearing  as  a  party  must  be  received 
by  the  presiding  officer  by  February  21, 
2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scully-Hayes,  Presiding 
Officer,  HCFA,  Cl-09-13,  7500  Seciuity 
Boulevard,  Baltimore,  MD  21244, 
Telephone:  (410)  786-2055. 
SUPPLEMENTARY  INFORMATION:  This 
notice  annoimces  an  administrative 
hearing  to  reconsider  HCFA's  decision 
to  disapprove  Missouri's  SPA  99-29. 
Missouri  submitted  SPA  99-29  on 
December  29, 1999,  which  proposed  to 
pay  for  school-based  assessment 
services  described  in  an  individualized 
education  plan  pursuant  to  the 
Individuals  with  Disabilities  Education 
Act  (IDEA)  using  a  bundled  rate 
methodology.  One  rate  would  be  paid 
for  a  variable  package  of  assessment 
services,  regardless  of  the  number  of 
assessment  services  provided  to  a 
particular  child.  As  explained  below, 
HCFA  disapproved  Missouri  SPA  99-29 
after  consulting  with  the  Secretary  on 
October  31,  2000. 

Section  1116  of  the  Social  Security 
Act  (the  Act)  and  42  CFR  part  430, 
establish  Department  procedures  that 
provide  an  administrative  hearing  for 
reconsideration  of  a  disapproval  of  a 
State  plan  or  plan  amendment.  HCFA  is 
required  to  publish  a  copy  of  the  notice 
to  a  State  Medicaid  agency  that  informs 
said  agency  of  the  time  and  place  of  the 
hearing  and  the  issues  to  be  considered. 
If  the  agency  is  subsequently  notified  of 
additional  issues  that  will  be  considered 
at  the  hearing,  that  notice  will  also  be 
published. 

In  accordance  with  the  requirements 
contained  at  42  CFR  430.76(b)(2),  any 
individual  or  group  that  wants  to 
participate  in  the  hearing  as  a  party 
must  petition  the  presiding  officer 
within  15  days  after  publication  of  this 
notice.  Any  interested  person  or 


organization  that  wants  to  participate  as 
amicus  ciuiae  must  petition  the 
presiding  officer  before  the  hearing 
begins  in  accordance  with  the 
requirements  contained  at  42  CFR 
430.76(c).  If  the  hearing  is  later 
rescheduled,  the  presiding  officer  will 
notify  all  participants. 

The  first  issue  is  whether  payment  for 
Medicaid  services  using  a  bundled  rate 
methodology,  under  which  payment  is 
made  at  a  single  rate  for  one  or  more  in 
a  group  of  different  services  furnished  to 
an  eligible  individual  over  a  fixed 
period  of  time,  meets  the  conditions  set 
forth  in  section  1902(a)(30)  of  the  Act. 
Section  1902(a)(30)(A)  provides  that 
Medicaid  State  plans  must  provide  for 
such  methods  and  procedures  relating 
to  the  payment  for  care  and  services 
available  under  the  plan  as  may  be 
necessary  to  ensure  that  payments  are 
consistent  with  efficiency,  economy, 
and  quality  of  care.  The  amendment 
proposed  to  pay  for  school-based 
assessment  services  furnished  pursuant 
to  the  IDEA  using  a  bundled  rate 
methodology.  Under  the  proposed 
payment  methodology,  one  rate  would 
be  paid  for  a  variable  package  of 
assessment  services,  regardless  of  the 
niunber  of  assessment  services  provided 
to  a  particular  child.  As  explained 
below,  HCFA  was  imable  to  approve 
Missouri  SPA  99-29  because  the 
proposed  payment  methodology  was  not 
in  compliance  with  section 
1902(a)(30)(A)  of  the  statute,  and  could 
not  generate  sufficient  documentation  to 
establish  such  compliance. 

On  May  21, 1999,  HCFA  issued  a 
letter  to  all  State  Medicaid  directors 
indicating  that  it  would  no  longer 
approve  State  plan  amendments 
proposing  reimbursement  for  school- 
based  headth  services  using  a  bundled 
rate.  That  letter  described  a  bundled  rate 
as  a  single  rate  for  one  or  more  in  a 
group  of  different  services  furnished  to 
an  eligible  individual  during  a  fixed 
period  of  time.  In  the  May  21  letter, 
HCFA  explained  that  such  rates  do  not 
ensiu«  accurate  and  reasonable 
payments  consistent  with  efficiency, 
economy,  and  quality  of  care. 
Specifically,  HCFA  stated  that  the 
bundled  rate  is  inconsistent  vdth 
economy  since  the  rate  is  not  designed 
to  accurately  reflect  true  costs  or 
reasonable  fee-for-service  rates.  The 
bimdled  rate  is  also  inconsistent  with 
efficiency  since  it  requires  substantially 
more  Federal  oversight  resotirces  to 
establish  the  accuracy  and 
reasonableness  of  State  expenditiues.  In 
sum,  HCFA  concluded  that,  with  a 
bundled  rate,  there  is  no  reliable  basis 
for  determining  that  the  payments 
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would  be  acciirate,  reasonable,  and 
.consistent  with  statutory  requirements. 

I I  The  second  issue  is  whether  the 
proposed  amendment  provided 
sufficient  information  on  the  payment 
methodology  or  rate  structure  to 
demonstrate  that  the  requirements  of  42 
CFR  part  447,  subpart  F  (Payment 
Methods  for  Other  Institutional  and 
Noninstitutional  Services)  were  met. 
HCFA  concluded  that  the  proposed 
amendment  did  not  meet  the 
requirements  because  it  (including  all 
associated  communications  with  the       . 
State)  did  not  fully  explain  how 
payments  would  be  calculated  and  how 
rates  would  be  determined.  Therefore, 
based  on  the  above,  and  after 
consultation  with  the  Secretary  as 
required  under  42  CFR  430.15(c)(2), 
HCFA  disapproved  Missouri  SPA  99- 
29. 

The  notice  to  Missouri  announcing  an 
administrative  hearing  to  reconsider 
disapproval  of  its  SPA  reads  as  follows: 

Mr.  Steven  E.  Renne,  Acting  Director, 
Missouri  Department  of  Social  Services, 
P.O.  Box  1527,  Broadway  State  Office 
Building,  Jefferson  Qty,  MO  65102- 
1527 
I  •  Dear  Mr.  Reims: 

I I I  am  responding  to  your  request  received 
)anuary  3,  2001,  for  reconsideration  of  the 
October  31,  2000,  decision  by  the  Health  Care 
Financing  Administration  (HCFA)  to 
disapprove  Missouri  State  Plan  Amendment 
(SPA)  99-29. 1  set  forth  below  a  statenliW  of 
the  issues  and  scheduled  a  hearing  on  your 
request. 

The  first  issue  is  whether  payment  for 
Medicaid  services  using  a  bundled  rate 
methodology,  under  which  payment  is  made 
at  a  single  rate  for  one  or  more  in  a  group 
of  different  services  furnished  to  an  eligible 
individual  over  a  fixed  period  of  time,  meets 
the  conditions  set  forth  in  section  1902(a)(30) 
of  the  Social  Security  Act  (Act).  Section 
1902(a)(30)(A)  provides  that  Medicaid  State 
plans  must  provide  for  such  methods  and 
procedures  relating  to  the  payment  for  care 
and  services  available  under  the  plan  as  may 
be  necessary  to  ensure  that  payments  are 
consistent  with  efficiency,  economy,  and 
quality  of  care.  The  amendment  proposed  to 
pay  for  school-based  assessment  services 
furnished  to  special  education  children 
pursuant  to  the  Individuals  with  Disabilities 
Education  Act  using  a  bundled  rate 
methodology.  Under  the  proposed  payment 
methodology,  one  rate  would  be  paid  for  a 
variable  package  of  assessment  services, 
regardless  of  the  number  of  assessment 
services  provided  to  a  particular  child.  As 
explained  below,  HCFA  was  unable  to 
approve  Missouri  SPA  99-29  because  the 
proposed  payment  methodology  was  not  in 
compliance  with  section  1902(a)(30)(A)  of 


the  statute,  and  sufficient  dociunentation  was 
not  provided  to  establish  such  compliance. 

On  May  21, 1999,  HCFA  issued  a  letter  to 
all  State  Medicaid  directors  indicating  that  it 
would  no  longer  approve  State  plan 
amendments  proposing  reimbursement  for 
school-based  health  services  using  a  bundled 
rate.  That  letter  described  a  bundled  rate  as 
a  single  rate  for  one  or  more  in  a  group  of 
different  services  furnished  to  an  eligible 
individual  during  a  fixed  period  of  time.  In 
the  May  21  letter,  HCFA  explained  that  such 
rates  do  not  ensure  accurate  and  reasonable 
payments  consistent  with  efficiency, 
economy,  and  quality  of  care.  Specifically, 
HCFA  stated  that  the  bimdled  rate  is 
inconsistent  with  economy  since  the  rate  is 
not  designed  to  accurately  reflect  true  costs 
or  reasonable  fee-for-service  rates.  The 
bundled  rate  is  also  inconsistent  with 
efficiency  since  it  requires  substantially  more 
Federal  oversight  resources  to  establish  the 
accuracy  and  reasonableness  of  State 
expenditures.  In  sum,  HCFA  concluded  that, 
with  a  bundled  rate,  there  is  no  reliable  basis 
for  determining  that  the  payments  would  be 
accurate,  reasonable,  and  consistent  with 
statutory  requirements. 

The  second  issue  is  whether  the  proposed 
amendment  provided  sufficient  information 
on  the  payment  methodology  or  rate 
structure  to  demonstrate  that  the 
requirements  of  42  CFR  part  447,  subpart  F 
(Payment  Methods  for  Other  Institutional  and 
Noninstitutional  Services)  were  met.  HCFA 
concluded  that  the  proposed  amendment  did 
not  meet  these  requirements  because  it 
(including  all  associated  communications 
with  the  State)  did  not  fully  explain  how 
payments  would  be  calculated  and  how  rates 
would  be  determined. 

A  hearing  on  your  request  for 
reconsideration  has  been  scheduled  for  10:00 
A.M.  on  March  8,  2001,  Plaza  Room  664, 
Richard  Boiling  Federal  Building,  601  E. 
Twelfth  Street.  Kansas  City,  Missouri  64106. 
If  this  date  is  not  acceptable,  we  would  be 
glad  to  set  another  date  that  is  mutually 
agreeable  to  the  parties.  The  hearing  will  be 
governed  by  the  procedures  prescribed  at  42 
CFR,  part  430. 

I  am  designating  Ms.  Kathleen  Scully- 
Hayes  as  the  presiding  officer.  If  these 
arremgements  present  any  problems,  please 
contact  the  presiding  officer.  In  order  to 
facilitate  any  communication,  which  may  be 
necessary  between  the  parties  to  the  hearing, 
please  notify  the  presiding  officer  to  indicate 
acceptability  of  the  scheduled  hearing  date 
and  provide  names  of  the  individuals  who 
will  represent  the  State  at  the  hearing.  The 
presiding  officer  may  be  reached  at  (410) 
786-2055. 

Sincerely, 
Michael  McMullan. 
Acting  Deputy  Administrator. 

Section  1116  of  the  Social  Security  Act  (42 
U.S.C,  section  1316);  42  CFR,  section 
430.18). 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.714,  Medic^d  Assistance 
Program) 


Dated:  January  31,  2001. 
Michael  McMullan, 

Acting  Deputy  Administrator,  Health  Care 
Financing  Administration. 
[FR  Doc.  01-3058  Filed  2-5-01;  8:45  am] 
BHJJNO  CODC  412l>-0»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

Proposed  Collection;  Comment 
Request;  Application  for  the 
Pharmacology  Research  Associate 
Program 

SUMMARY:  In  compliance  with  the 
requirement  of  section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995, 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
National  Institute  of  General  Medical' 
Sciences  (NIGMS),  the  National 
Institutes  of  Health  (NIH)  will  publish 
periodic  summaries  of  proposed 
projects  to  be  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  and  approval. 

Proposed  Collection 

Title:  Application  for  the 
Pharmacology  Research  Associate 
Program.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection,  OMB  No.  0925- 
0378,  expiration  date  July  31,  2001. 
Form  Numbers:  NIH  2721-1,  NIH  2721- 
2.  Need  and  Use  of  Information 
Collection:  The  Pharmacology  Research 
Associate  (PRAT)  Program  will  use  the 
applicant  and  referee  information  to 
award  opportunities  for  training  and 
experience  in  laboratory  or  clinical 
investigation  to  individuals  with  a  Ph.D. 
degree  in  pharmacology  or  a  related 
science,  M.D.,  or  other  professional 
degree  through  appointments  as  PRAT 
Fellows  at  the  National  Institutes  of 
Health  or  the  Food  and  Drug 
Administration.  The  goal  of  the  program 
is  to  develop  leaders  in  pharmacological 
research  for  key  positions  in  academic, 
industrial,  and  Federal  research 
laboratories.  Frequency  of  Response: 
Once  a  year.  Affected  Public: 
Individuals  or  bouseholds;  Businesses 
or  other  for-profit.  Type  of  Respondents: 
Applicants  and  Referees. 

The  annual  reporting  burden  is  as 
follows: 
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Type  and  number  of  respondents 


Applicants — 50 
Referees— 150 


Estimaled 
number  of  re- 
sponses per 
respondent 


Estimated  total 
responses 


50 
150 


Average  burden 
hours  per 
responses 


2.00 
0.167 


Estimated  total 

annual  burden 

hours 

requested 


100 
25 


Total  Number  of  Respondents:  200 
Total  Number  of  Responses:  200 
Total  Hours:  125 

The  annualized  cost  to  respondents  is 
estimated  at: 
Applicants:  $5,500.00 
Refierees:  $1,250.00 

There  are  no  Capital  Costs,  Operating 
costs,  and/or  Maintenance  Costs  to 
report. 

Request  for  CominentB 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
are  invited  on  one  or  more  of  the 
following  points:  (1)  Evaluate  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  Minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  the  use 
of  appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

FOA  FURTHER  INFORMATION  CONTACT:  To 

request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  contact  Ms.  Sally  Lee, 
NIGMS,  NTH,  Natcher  Building,  Room 
2AN-18H,  45  Center  Drive,  MSC  6200. 
Bethesda,  MD  20892-6200,  or  call  non- 
toll-free  number  (301)  594-2755  or  e- 
maU  your  request,  including  youi 
address  to:  LeeS@nigms.nih.gov. 

Comments  Due  Date:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  efiisct  if 
received  on  or  before  April  9,  2001. 

Dated:  January  25,  2001. 
Martha  Pine, 

Associate  Director  for  Administration  and 
Operations,  National  Institute  of  General 
Medical  Sciences. 

[FR  Doc.  01-3011  Filed  2-5-01;  8:45  am] 
■UMQ  COOC  414»-01-«l 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Cloeed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
proi>erty  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart,  Lung, 
and  Blood  Institute  Special  Emphasis  Panel, 
Mentored  Patient-Oriented  Research  Career 
Development  Awards  (K23s). 

Date:  January  30,  2001. 

Time:  12:30  pm  to  1  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  NHLBI 
Review  Branch,  6701  Rockledge  Drive, 
Bethesda,  MD  20892  (Telephone  Conference 
Call). 

Contact  Person:  Diane  M.  Reid,  MD, 
Review  Branch,  Room  7182,  Division  of 
Extramural  A%irs,  National  Heart,  Lung,  and 
Blood  Institute,  National  Institutes  of  Health. 
Bethesda,  MD  20892. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 
Vasculeu'  Diseases  Research;  93.838,  Lung 
Diseases  Research;  93.839.  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  January  29,  2001. 
UVerne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-3008  Filed  2-5-01;  8:45  am] 
MJJNO  cooe  4i4e-ai-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

'National  Institute  of  Neurological 
Disorders  and  Stroke;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  AdvisoryCommittee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclostire  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Sp)ecial 
Emphasis  Panel. 

Date:  February  18-19.  2001. 

Time:  8:00  AM  to  4:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Radisson  Resort  Coral  Springs. 
11775  Heron  Bay  Blvd.  Coral  Springs.  FL 
33076 

Contact  Person:  Katharine  Woodbury,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Branch,  NINDS/NIH/DHHS, 
Neuroscience  Center,  6001  Executive  Blvd, 
Suite  3208,  MSC  9529,  Bethesda.  MD  20892- 
9529.  301-49&-9223 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.853.  Clinical  Research 
Related  to  Neurological  Disorders;  93.854, 
Biological  Basis  Research  in  the 
Neurosciences.  National  Institutes  of  Health. 
HHS) 

Dated:  January  29,  2001. 
UVeme  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  01-3010  Filed  2-5-01;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Tide  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
woidd  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  12,  2001. 
I  j  rime:  9  am  to  4:30  pm. 
I  \Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Embassy  Suites,  Chevy  Chase 
Pavilion,  4300  Military  Rd..  Wisconsin  at 
Western  Ave.,  Washington,  DC  20015. 

Contact  Person:  Anita  Miller  Sostek,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  3176, 
MSC  7848,  Bethesda,  MD  20892,  (301)  435- 
1260. 

This  notice  is  being  pubfished  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Pathophysiological 
Sciences  Integrated  Review  Group.  Alcohol 
and  Toxicology  Subcommittee  4. 

Date:  February  14-15,  2001. 

Time:  8  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hilton  Garden  Inn,  Washington,  EKI, 
Franklin  Square,  815  14th  Street.  NW., 
Washington.  IX;  20005. 

Contact  Person:  Rass  M.  Shayiq.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  2175, 
MSC  7818,  Bethesda,  MD  20892,  (301)  435- 
2359. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Integrative, 
Functional  and  Cognitive  Neuroscience 
Integrated  Review  Group.  Visual  Sciences  B 
Study  Section. 

Date:  February  14-15,  2001. 

Time:  8:30  am  to  4  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 
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Place:  Georgetown  HoUday  Inn,  2101 
Wisconsin  Avenue,  NW.,  Washington,  DC 
20007. 

Contact  Person:  Leonard  Jakubczak,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5172, 
MSC  7844,  Bethesda,  MD  20892,  (301)  435- 
1247.  '^ 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  .review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  14,  2001. 

Time:  7  pm  to  9  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  La  JoUa  Cove  Suites,  La  Jolla,  CA 
92037. 

Contact  Person:  Lee  Rosen,  PhD,  Scientific 
Review  Administrator.  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  5116.  MSC  7854, 
Bethesda.  MD  20892,  (301)  435-1171. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Mime  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  14,  200l. 

Time:  7  pm  to  9  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  La  Jolla  Cove  Suites,  La  Jolla,  CA 
92037. 

Contact  Person:  Eileen  W.  Bradley.  DSC, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5120, 
MSC  7854.  Bethesda.  MD  20892,  (301)  435- 
1179,  bradleyedcsr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Surgery,  Radiology 
and  Bioengineering  Integrated  Review  Group. 
Diagnostic  Radiology  Study  Section. 

Date:  February  15-16,  2001. 

Time;  8  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  La  Jolla  Cove  Suites,  La  Jolla,  CA 
92037. 

Contact  Person:  Eileen  W.  Bradley,  DSC, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5120, 
MSC  7854,  Bethesda,  MD  20892,  (301)  435- 
1179,  bradleye@csr.nih.gov. 

Name  of  Committee:  Musculoskeletal  and 
Dental  Sciences  Integrated  Review  Group, 
Geriatrics  and  Rehabilitation  Medicine. 

Date:  February  15-16,  2001. 

Time:  8  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Four  Point  Sheraton,  1201  K  Street. 
NW.,  Washington.  DC  20005. 

Contact  Person:  Jo  Pelham.  BA,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 


Rockledge  Drive,  Room  4102,  MSC  7814, 
Bethesda,  MD  20892.  (301)  435-1786. 

Name  of  Committee:  Surgery,  Radiology 
and  Bioengineering  Integrated  Review  Group, 
Diagnostic  Imaging  Study  Section. 

Date:  February  15-16,  2001. 

rime:  8  am  to  4  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  La  Jolla  Cove  Suites,  La  Jolla,  CA 
92037. 

Contact  Person:  Lee  Rosen,  PhD.  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive.  Room  5116,  MSC  7854. 
Bethesda.  MD  20892.  (301)  435-1171. 

Name  of  Committee:  Oncological  Sciences 
Integrated  Review  Group.  Experimental 
Therapeutics  Subcommittee  1. 

Date:  February  15-16.  2001. 

Time:  8  am  to  5:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Arlington  Hyatt,  1325  Wilson 
Boulevard.  Arlington.  VA  22209. 

Contact  Person:  Philip  Perkins.  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  4148, 
MSC  7804,  Bethesda,  MD  20892,  (301)  435- 
1718,  perkinsdcsr.nih.gov 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  15-16,  2001. 

Time:  8  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  St  James  Suites,  950  24th  Street, 
NW,  Washington,  DC  20037. 

Contact  Person:  Ellen  K.  Schwartz.  EdD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3168. 
MSC  7770,  Bethesda,  MD  20892.  (301)  435- 
0681.  schwarte@csr.nih.gov 

Name  of  Committee:  Endocrinology  and 
Reproduction  Sciences  Integrated  Review 
Group.  Human  Embryology  and  Development 
Subcommittee  1. 

Date:  February  15-16.  2001. 

Time:  8  am  to  12  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Embassy  Suites.  Chevy  Chase 
Pavilion,  4300  Military  Rd..  Wisconsin  at 
Western  Ave.,  Washington,  DC  20015. 

Contact  Person:  Michael  Knecht,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6176. 
MSC  7892,  Bethesda,  MD  20892.  (301)  435- 
1046. 

Name  of  Committee:  Immunological 
Sciences  Integrated  Review  Group. 
Experimental  Immunology  Study  Section. 

ZJote:  February  15-16.  2001. 

Time:  8:30  am  to  2:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn — Chevy  Chase, 
Palladian  East  and  Center  Rooms.  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Cathleen  L.  Cooper,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
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Health,  6701  Rocldedge  Drive,  Room  4208. 
MSC  7812,  Bethesda,  MD  20892.  (301)  435- 
3566,  cooper©csr.nih.gov 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  15,  2001. 

Time:  8:30  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Ramada  Inn  Rockvllle,  1775 
Rockville  Pike,  Rockville,  MD  20852. 

Contact  Person:  Luigi  Giacometti,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5208, 
MSC  7850,  Bethesda,  MD  20892,  (301)  435- 
1246. 

Name  of  Committee:  Immunological 
Sciences  Integrated  Review  Group, 
Immunological  Sciences  Study  Section. 

Date:  February  15-16,  2001.    , 

Time:  8:30  am  to  6  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Georgetown,  2101 
Wisconsin  Avenue,  NW.,  Washington,  DC 
20007. 

Contact  Person:  Alexander  D.  Politis,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4204, 
MSC  7812.  Bethesda,  MD  20892,  (301)  435- 
1225,  politisadmail.mh.gov 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  15-16,  2001. 

Time:  8:30  am  to  4  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Governor's  House  Hotel,  17th  & 
Rhode  Island  Avenue,  NW.,  Washington,  DC 
20036. 

Contact  Person:  Michael  Micklin,  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3178, 
MSC  7848.  Bethesda,  MD  20892,  (301)  435- 
1258,  micklinmdcsr.nih.gov 

Name  of  Committee:  Biophysical  and 
Chemical  Sciences  Integrated  Review  Group, 
Metallobiochemistry  Study  Section. 

Date:  February  15-16,  2001. 

Time;  8:30  am  to  4  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Ritz-Carlton  Hotel,  Tysons  Comer, 
1700  Tysons  Boulevard,  McLean,  VA  22102. 

Contact  Person:  John  L.  Bowers,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4168, 
MSC  7806,  Bethesda,  MD  20892,  (301)  435- 
1725. 

Mime  of  Committee:  Cell  Development  and 
Function  Integrated  Review  Group,  Cell 
Development  and  Function  1. 

Date:  February  15-16,  2001. 
Time:  8:30  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P7ace:  Georgetown  Suites,  1000  29th  St., 
NW,  Washington,  DC  20007. 

Contact  Person:  Michael  H.  Sayre,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 


Health,  6701  Rockledge  Drive,  Room  5128, 
Bethesda,  MD  20892,  (301)  435-1219. 

Name  of  Committee:  Cell  Development  and 
Function  Integrated  Review  Group,  Cell 
Development  and  Function  5. 
Date:  February  15-16,  2001. 
Time:  8:30  am  to  4  pm. 
Agenda:  To  lyview  and  evaluate  grant 
applications. 

Place:  Holiday  Iim— Bethesda,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 
Contact  Person:  Sherry  L.  Dupere,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5136, 
MSC  7840,  Bethesda,  MD  20892,  (301)  435- 
1021,  duperes@csr.nih.gov 

Name  of  Committee:  Biochemical  Sciences 
Integrated  Review  Group,  Medical 
Biochemistry  Study  Section. 
Date:  February  15-16,  2001. 
Time:  8:30  am  to  3  pm. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Arlington,  1325  Wilson  Blvd.. 
Arlington.  VA  22209. 

Contact  Person:  Alexander  S.  Liacouras, 
PhD,  Scientific  Review  Administrator,  Center 
for  Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5154, 
MSC  7842,  Bethesda,  MD  20892,  (301)  435- 
1740. 

Name  of  Committee:  Social  Sciences, 
Nursing,  Epidemiology  and  Methods 
Integrated  Review  Group,  Epidemiology  and 
Disease  Control  Subcommittee  1. 
Date:  February  15-16,  2001. 
Time:  8:30  am  to  5  pm. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Ramada  Inn,  8400 
Wisconsin  Ave,  Bethesda,  MD  20814. 

Contact  Person:  J.  Scott  Osborne,  PhD, 
MpH,  Scientific  Review  Administrator, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  4114,  MSC  7816,  Bethesda,  MD  20892, 
(301)  435-1782. 

Name  of  Committee:  Infectious  Diseases 
and  Microbiology  Integrated  Review  Group, 
Tropical  Medicine  and  Parasitology  Study 
Section. 
Date;  February  15-16,  2001. 
Time:  8:30  am  to  5  pm. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Bethesda,  Versailles  IV 
Room,  8120  Wisconsin  Avenue,  Bethesda, 
MD  20814. 

Contact  Person:  Jean  Hickman,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4194, 
MSC  7808,  Bethesda,  MD  20892,  (301)  435- 
1146. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Date:  February  15-16,  2001. 
Time:  9  am  to  5  pm. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Governor's  Inn,  1615  Rhode  Island 
Ave.,  NW,  Washington,  DC  20036. 

Contact  Person:  Michael  J.  Kozack,  PhD, 
Scientific  Review  Administrator,  Center  for 


Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3170, 
MSC  7848,  Bethesda,  MD  20892,  (301)  435- 
0913,  kozakmdc8r.nih.gov 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  15-16,  2001. 

Time:  9  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  Select,  480  King  Street, 
Old  Town  Alexandria,  VA  22314. 

Contact  Person:  Yvette  M.  Davis,  Vmd, 
Mph,  Scientific  Review  Administrator, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive. 
Room  3152.  MSC  7770,  Bethesda,  MD  20892, 
301-435-0906. 

Name  of  Committee:  Genetic  Sciences    ^^ 
Integrated  Review  Group,  Genetics  Study 
Section. 

Date:  February  15-17,  2001. 

Time:  9  am  to  4  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  River  Inn,  924  Twenty-Fifth 
Street,  NW.,  Washington,  DC  20037. 

Contact  Person:  David  J.  Remondini,  Phd, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6154,' 
MSC  7890,  Bethesda,  MD  20892,  (301)  435- 
1038,  remondid@csr.nih.gov 

Name  of  Committee:  Biophysical  and 
Chemical  Sciences  Integrated  Review  Group, 
Biophysical  Chemical  Study  Section. 

Date:  February  15-16,  2001. 

Time:  8:30  pm  to  5  pm. 

Agenda:  To  review  and  evaluate  g^rant 
applications. 

Place:  Holiday  Inn — Silver  Spring,  8777 
Georgia  Avenue,  Silver  Spring,  MD  20910. 

Contact  Person:  Arnold  Revzin,  Phd, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4192, 
MSC  7806,  Bethesda,  MD  20892,  (301)  435- 
1153. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research,  93.333, 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878,  93.893,  National  Institutes  of 
Health,  HHS) 

Dated:  January  29,  2001. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  01-3009  Filed  2-5-01;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[AZ-040-0a-1 040-JH] 

Gila  Box  Riparian  National 
Conservation  Area  Advisory 
Commlttae  Meeting 

agency:  Bureau  of  Land  Management, 
Interior. 
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ACTION:  Gila  Box  Riparian  National 
Conservation  Area  Advisory  Committee 
Meeting. 


SUMMARY:  The  purpose  of  this  notice  is 
to  annoimce  the  next  meeting  of  the  Gila 
Box  Riparian  National  Conservation 
Area  Advisory  Conunittee  Meeting.  The 
puirpose  of  the  Advisory  Committee  is  to 
provide  informed  advice  to  the  Safford 
Field  Office  Manager  on  management  of 
public  lands  in  the  Gila  Box  Riparian 
National  Conservation  Area.  The 
committee  meets  as  needed,  generally 
between  two  and  four  times  a  year. 

The  meeting  will  begin  at  the  Biueau 
of  Land  Management,  Safford  Field 
Office  on  March  2,  2001,  commencing  at 
9:00  a.m.  and  ending  at  4:00  p.m.  The 
meeting's  agenda  will  consist  of  a 
morning  in  house  discussion  on  the 
draft  Gila  Box  brochure.  Jeff  Menges 
grazing  protest  and  final  decision,  a 
status  report  on  the  Lee  Trail 
headquarters,  FY2001  Annual  Work 
Plan  and  table  of  organization  for  the 
Gila  Box  RNCA.  In  the  afternoon  the 
committee  will  tour  the  west  end  of  the 
RNCA  to  discuss  OHV,  recreation,  and 
grazing  issues.  A  public  comment 
period  will  begin  at  9:00  a.m.  and  may 
continue  for  the  duration  of  the  meeting 
for  the  public  to  comment  on  the 
management  of  the  Gila  Box  NCA. 
DATES:  Meeting  will  be  held  on  March 
2.  2001,  starting  at  9:00  a.m. 
FOR  FURTHER  INFORMATION  CONTACT:  Jon 
Collins,  Gila  Box  NCA  Project 
Coordinator,  Safford  Field  Office.  711 
14th  Ave..  Safford.  AZ  85546, 
Telephone  (520)  348-4400. 

I  j  Dated:  January  23,  2001. 

Frank  Rowley, 

Acting  Safford  Field  Manager. 

[FR  Doc.  01-3078  Filed  2-5-01;  8:45  am] 

BHJJNG  CODE  431 0-32-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[WO-200-01-1020-00] 

Science  Advisory  Board 

agency:  Biureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  annoimces  a  public 
meeting  of  the  Science  Advisory  Board 
to  develop  a  work  plan  for  FY  2001- 
2002,  to  report  on  the  implementation  of 
the  BLM  Science  Strategy,  and  to  hold 
a  joint  meeting  with  the  BLM  Science 
Coordination  Committee. 


DATES:  BLM  will  hold  the  public 
meeting  on  Wednesday,  March  7,  2001, 
fi-om  9  a.m.  to  4  p.m.  local  time. 
ADDRESSES:  BLM  will  hold  the  pubUc 
meeting  at  the  University  of  Arizona, 
U.S.  Geological  SiuT^ey  Environment 
and  Natural  Resoiut:es  Building 
(Building  No.  120),  520  North  Park. 
Tucson,  Arizona. 

FOR  FURTHER  INFORMATION  CONTACT:  Lee 
Barkow,  Bureau  of  Land  Management, 
Denver  Federal  Center,  Building  50,  PO 
Box  25047,  Denver,  CO  80225-0047. 
303-236-6454. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  in  accordance  with 
Section  9(a)(2)  of  the  Federal  Advisory 
Committee  Act  of  1972  (Pub.  L.  92-463). 

I.  The  Agenda  for  the  Public  Meeting  Is 
as  Follows 

8  a.m.     Opening  Comments  and 

Introductions 
9:30  a.m.    Working  Session  to  Develop 

a  Work  Plan  for  FY  2001-2002 

1  p.m.    Report  on  the  Implementation 

of  the  BLM  Science  Strategy 

2  p.m.    Discussion  with  the  BLM 

Science  Coordination  Committee  on 
Potential  Joint  Activities 

3  p.m.    Open  Discussion  of  Science 

Topics 
3:30  p.m.    PubUc  Comments 

4  p.m.     Adjourn 

n.  Public  Comment  Procedures 

Participation  in  the  public  meeting  is 
not  a  prerequisite  for  submittal  of 
written  comments  from  all  interested 
parties.  Your  written  comments  should 
be  specific  and  explain  the  reason  for 
any  recommendation.  The  BLM 
appreciates  any  and  all  comments,  but 
those  most  useful  and  likely  to 
influence  decisions  on  BLM's  use  of 
science  are  those  that  are  either 
supported  by  quantitative  information 
or  studies  or  those  that  include  citations 
to  and  analysis  of  applicable  laws  and 
regulations.  Except  for  comments 
provided  in  electronic  format, 
commenters  should  submit  two  copies 
of  their  wrritten  comments,  where 
practicable.  The  BLM  will  not 
necessarily  consider  comments  received 
after  the  time  indicated  under  the  DATES 
section  or  at  locations  other  than  that 
listed  in  the  ADDRESSES  section. 

In  the  event  there  is  a  request  under 
the  Freedom  on  Information  Act  (FOIA) 
for  a  copy  of  your  comments,  we  intend 
to  make  them  available  in  their  entirety, 
including  your  name  and  address  (or 
your  e-mail  address  if  you  file 
electronically).  However,  if  you  do  not 
want  us  to  release  your  name  and 
address  (or  e-mail  address)  in  response 


to  a  FOIA  request,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  We  will  honor  your  wish  to 
the  extent  allowed  by  the  law.  All 
submissions  from  organizations  or 
businesses  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  business  will  be  in 
their  entirety,  including  names  and 
addresses  (or  e-mail  addresses). 

Electronic  Access  and  FiUng  Address: 
Commenters  may  transmit  comments 
electronically  via  the  Internet  to: 
lee_barkow@blm.gov.  Please  include  the 
identifier  "Science4"  in  the  subject  of 
your  message  and  your  name  and 
address  in  the  body  of  your  message. 

m.  Accessibility 

The  meeting  sites  are  accessible  to 
individuals  with  disabilities.  An 
individual  with  a  disability  who  will 
need  an  auxiliary  aid  or  service  to 
participate  in  the  hearing,  such  as 
interpreting  service,  assistive  listening 
device,  or  materials  in  an  alternate 
format,  must  notify  the  person  hsted 
under  FOR  FURTHER  INFORMATION 
CONTACT  two  weeks  before  the 
scheduled  hearing  date.  Although  BLM 
will  attempt  to  meet  a  request  received 
after  that  date,  the  requested  auxiliary 
aid  or  service  may  not  be  available 
because  of  insufficient  time  to  arrange 
it. 

Dated:  February  1,  2001. 
Lee  Barkow, 

Director,  National  Science  and  Technology 

Center. 

[FR  Doc.  01-3077  Filed  2-5-01;  8:45  am] 

BILLING  CODE  4310-a4-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
January  27,  2001.  Pursuant  to  section 
60.13  of  36  CFR  part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register, 
National  Park  Service,  1849  C  St.  NW. 
NC400,  Washington,  DC  20240.  Written 


9094 


Federal  Register /Vol.  66,  No.  25 /Tuesday,  February  6,  2001 /Notices 


comments  should  be  submitted  by 
February  21.  2001. 

Carol  D.  Shull. 

Keeper  of  the  National  Register  Of  Historic 
Places. 

ARIZONA 

Maricopa  County 

Oakland  Historic  District  (Boundary 
Decrease),  Roughly  bounded  by  19th 
Ave.  Fillmore  St..  Grand  Ave.,  arid 
Van  Buren  St..  Phoenix.  01000164 

COLORADO 

El  Paso  County 

Pauline  Chapel,  2  Park  Ave.,  Colorado 
Springs.  01000165 

GEORGIA 

Ben  Hill  County 

Wilsey,  Miles  V.,  House,  137  Hudson 
Rd.,  Fit^erald,  01000166 

NEBRASKA 

Fillmore  County 

Burk,  J.M.,  House,  331  N.  11th  St., 
Geneva.  01000169 

McPherson  County 

Long  Creek  School,  (School  Biiildings  in 
Nebraska  MPS),  Long  Creek  Lane, 
Blair,  01000167 

Saunders  County 

Ithaca  Grain  Elevator,  Old,  One  Blk.  S 
of  4th  St.,  Ithaca,  01000168 

NEW  YORK 
Broome  County 

Endicott  Square  Deal  Arch,  Main  St.,  E 
of  Vestal  Ave.,  Endicott,  01000171 

Sullivan  County 

Center  Theatre,  NY  52,  Woodboume, 
01000170 

SOUTH  DAKOTA 

Butte  County 

Ditchrider  House,  N  of  US  212,  Nisland, 
01000172 

WISCONSIN 

Manitowoc  County 

Sexton's  House,  736  Revere  Dr., 
Manitowoc,  01000173 

Milwaukee  County 

West  Allis  Post  OfBce.  (United  States 
Post  Office  Construction  in  Wisconsin 
MPS),  7440  W.  Greenfield  Ave..  West 
Allis,  01000174 

A  request  for  Removal  has  been  made 
for  the  following  resource: 


SOUTH  DAKOTA 

Davison  County 

Eddy  and  Brooks  Auto  Repair,  209 
North  Uwler.  Mitchell.  95000275 

[FR  Doc.  01-3054  Filed  2-5-01;  8:45  am] 

MLUNO  COOe  4310-70-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 
[INT-OES-01-03] 

Potholes  Reservoir  Resource 
Management  Plan,  Grant  County, 
Washington 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  availability  and  notice 

of  public  hearings  for  the  Potholes 

Reservoir  Resource  Management  Plan 

(RMP)  draft  environmented  impact 

statement. 

summary:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969,  as  amended,  the 
Department  of  the  Interior,  Bureau  of 
Reclamation  (Reclamation),  has 
prepared  a  draft  environmental  impact 
statement  (Draft  EIS)  to  document  the 
analysis  of  four  alternatives,  including 
the  No  Action  Alternative,  for  resource 
management  in  the  Potholes  Reservoir 
Study  area.  The  alternatives  respond 
differently  to  the  issues  and  concerns 
identified  during  project  planning.  The 
Preferred  Alternative  is  Alternative  B, 
which  balances  the  management 
agencies'  and  public's  long-term  vision 
for  Potholes  Reservoir  and  recognizes 
the  need  to  protect  the  natural  and 
cultural  environment  while  supporting 
the  overall  recreational  interest  of  the 
visitors. 

DATES:  Written  comments  on  the  Draft 
EIS  must  be  received  no  later  than 
March  27,  2001  at  the  address  listed  in 
ADDRESSES  section  below. 

On  March  13,  2001,  two  public 
hearings  will  be  held  to  accept  oral 
comments  on  the  Draft  EIS  in  Moses 
Lake,  Washington.  The  first  public 
hearing  will  be  held  from  3:00  p.m.  to 
5:00  p.m.  The  second  will  be  firom  7:00 
p.m.  to  9:00  p.m.  The  facilities  are 
physically  accessible  to  people  with 
disabilities. 

Please  contact  Mr.  Blanchard  (see 
below)  for  sign  language  interpretation 
for  the  hearing  impaired  or  other 
auxiliary  aids  by  March  5,  2001,  so 
arrangements  can  be  made. 
ADDRESSES:  The  public  hearings  will  be 
held  at  the  Midway  Learning  Center, 
502  South  C  Street  (comer  of  West  Ivy 


and  South  C  Street),  Moses  Lake, 
Washington. 

Written  comments  on  the  Draft  EIS 
should  be  submitted  to  Mr.  Jim 
Blanchard,  Bureau  of  Reclamation, 
Ephrata  Field  Office,  32  C  Street,  Box 
815,  Ephrata,  WA  98823;  or  by  fax  (509) 
754-0239. 

Our  practice  is  to  make  conmients, 
including  names  and  home  addresses  of 
respondents,  available  for  public 
review.  Individual  respondents  may 
request  that  we  withhold  their  home 
address  from  public  disclosure,  which 
we  will  honor  to  the  extent  allowable  by 
Jaw.  If  you  wish  us  to  withhold  your 
name  and/or  address,  you  must  state 
this  prominently  at  the  beginning  of 
your  comment.  We  will  make  all 
submissions  frt)m  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  disclosure  in  their  entirety. 

See  Supplementary  Information 
section  for  locations  where  copies  of  the 
Draft  EIS  are  available  for  public  review 
and  inspection. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information,  or  to  obtain  a  copy  of  the 
Draft  EIS,  contact  Mr.  Jim  Blanchard  at 
(509)  754-0226. 

SUPPLEMENTARY  INFORMATION:  The 
piupose  of  developing  a  RMP  for 
Potholes  Reservoir  is  to  balance  the 
resource  protection  and  conservation 
objectives  with  the  rising  demand  for 
increased  recreation  opportunities, 
visitor  facilities,  and  support  services. 

Review  and  Inspection  of  the  Draft  EIS 

Copies  of  the  Draft  EIS  are  available 
for  public  review  and  inspection  at  the 
following  locations: 

•  Bureau  of  Reclamation,  U.S. 
Department  of  the  Interior,  Room 
7455. 18th  and  C  Streets,  NW, 
Washington,  D.C.    , 

•  Bureau  of  Reclamation,  Pacific 
Northwest  Regional  Office,  1150 
North  Curtis  Road,  Suite  100,  Boise, 
Idaho. 

•  Bureau  of  Reclamation,  Upper 
Coliunbia  Area  Office,  1917  Marsh 
Road,  Yakima,  Washington. 

•  Biueau  of  Reclamation,  Ephrata  Field 
Office,  32  C  Street,  Box  815,  Ephrata, 
WA. 

Libraries 

•  Bridgeport  Community  Library, 
Bridgeport  WA 

•  Des  Moines  Library,  21620  11th 
Avenue  S.,  Des  Moines,  WA 

•  Coulee  City  Community  Library, 
Coulee  City,  WA 
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East  Wenatchee  Conmumity  Library. 

271  9th  Street  NE.  East  Wenatchee. 

WA 

Ephrata  Public  Library,  45  Alder  NW, 

Ephrata,  WA 
»  Moses  Lake  Public  Library,  418  E.  5th 

Avenue,  Moses  Lake,  WA 

Royal  City  Community  Library,  Royal 

City,  WA 
»  Soap  Lake  Community  Library,  Soap 

Lake,  WA 
»  Wenatchee  Public  Library,  310 

Douglas  Street,  Wenatchee,  WA 

!htemet 

The  Draft  EIS  will  also  soon  be 
available  on  the  Internet  at  http:// 
www.pn.usbr.gov/ 

Hearing  Process  Information 

Requests  to  make  oral  comments  at 
e  public  hearings  may  be  made  at  each 
hearing.  Comments  will  be  recorded  by 
a  court  reporter.  Speakers  will  be  called 
in  the  order  of  their  requests.  In  the 
interest  of  available  time,  each  speaker 
will  be  asked  to  limit  oral  comments  to 
five  (5)  minutes.  Longer  comments 
shoidd  be  summarized  at  the  public 
hearing  and  submitted  in  vmting  either 
at  the  public  bearing  or  identified  as 
hearing  comments  and  mailed  to  be 
received  by  Mr.  Blanchard  no  later  than 
March  27,  2001  (the  end  of  the  public 
comment  period). 

Dated:  February  1.  2001. 

Kenneth  R.  Pedde, 

Deputy  Regional  Director.  Pacific  Northwest 
Region. 

(FR  Doc.  01-3031  Filed  2-5-01;  8:45am] 

BNJJNG  CODE  4310-MM-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

In  accordance  with  Departmental 
policy.  28  CFR  50.7,  notice  is  hereby 
given  that  a  consent  decree  in  United 
States  V.  Berks  Associates  et  al.,  Civil 
Action  No.  91-4868  (E.D.  Pa.)  was 
lodged  on  January  19.  2001,  with  the 
United  States  District  Court  for  the 
Eastern  District  of  Pennsylvania.  The 
consent  decree  resolves  the  claims  of 
the  United  States  under  section  107(a) 
of  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  as  amended  ("CERCLA").  42  U.S.C. 
9607(a).  for  reimbursement  of  response 
costs  incurred  by  the  U.S. 
Environmental  Protection  Agency 
("EPA")  in  connection  with  the 
Douglassville  Disposal  Superfund  Site 
located  in  Douglassville.  Berks  Coimty. 


Pennsylvania.  The  settling  defendants 
are  Conrail,  Cabot  Corporation,  CSX 
Transportation,  Inc.,  the  Glidden 
Company,  Lehigh  Valley  Railroad, . 
American  Premier  Underwriters,  Inc., 
Kimberly  Clark  Corporation,  Shell  Oil 
Company,  Southeastern  Pennsylvania 
Transportation  Authority,  Chevron,  and 
A&A  Waste  Oil,  and  Lester  Schurr 
d/b/a  Berks  Associates,  Inc. 

In  addition,  the  consent  decree 
resolves  counterclaims  of  the  settling 
defendants  against  8  federal  agencies 
including  the  Departments  of  Defense, 
Army,  Air  Force,  Navy,  U.S.  Coast 
Guard,  U.S.  Mint  U.S.  Post  Office,  and 
the  U.S.  Government  Printing  Office. 

Under  the  terms  of  the  consent 
decree,  EPA  would  receive 
reimbvu-sement  of  $13.85  million  in 
costs  incurred  by  EPA  at  the  Site.  In 
addition,  the  settling  defendants  (vdth 
the  exception  of  Lester  Schurr.  Berks 
Associates,  and  A&A  Waste  Oil)  agree  to 
implement,  a  soil  stabilization  remedy 
at  the  Site.  The  settling  federal  agencies 
will  pay  $5,366,922  toward 
reimbursement  of  EPA's  past  response 
cost  and  $978,712  toward 
reimbursement  of  private  party 
defendant  response  costs.  In  addition, 
the  settling  federal  agencies  will  pay 
$3,255,029  toward  the  implementation 
of  the  soil  stabilization  remedy. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resoiut:es  Division,  U.S. 
Department  of  Justice.  Washington,  DC 
20530,  and  should  refer  to  United  States 
V.  Berks  Associates  et  al.  DOJ  #  90-11- 
2-303.  The  proposed  consent  decree 
may  be  examined  at  the  offices  of  the 
United  States  Attorney,  615  Chestnut 
Street,  Suite  1250,  Philadelphia,  PA 
19106-4476.  A  copy  of  the  consent 
decree  may  also  be  obtained  by  mail 
from  the  U.S.  Department  of  Justice 
Consent  Decree  Library,  P.O.  Box  7611, 
Washington,  DC  20044.  In  requesting  a 
copy,  please  refer  to  the  referenced-case 
and  enclose  a  check  in  the  amount  of 
$35.50  (25  cents  per  page  reproduction 
cost  exclusive  of  exhibits),  payable  to 
the  Consent  Decree  Library. 

Brace  Gelber, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division 
[FR  Doc.  01-3065  Filed  2-5-01;  8:45  am] 

BILUNQ  COOE  4410-1fr-4l 


DEPARTMENT  OF  JUSTICE 

Notice  of  iuxlging  of  Consent  Decree 
Under  the  Clean  Air  Act 

Notice  is  hereby  given  that  on  January 
18,  2001,  a  proposed  Consent  Decree  in 
United  States  v.  CENCO  Refining  Co., 
Civil  Action  No.  CV  01-005 12-RSWL 
(AIJx)  was  lodged  wi\h  the  United  States 
District  Court  for  the  Central  District  of 
California. 

This  consent  decree  represents  a 
settlement  of  claims  brought  against 
CENCO  Refining  Co.  ("CENCO")  under 
28  U.S.C.  2201(a)  and  Section  113(b)  of 
the  Clean  Air  Act  ("the  Act").  42  U.S.C. 
7413(b).  for  a  declaratory  judgment  that 
CENCO's  building,  erecting  installing, 
altering  and/or  replacing  of  any 
equipment  at  its  oil  refining  facility  that 
may  cause  the  issuance  of  air 
contaminants  without  first  obtaining  all 
pre-construction  permits  required  under 
the  Act  and  the  California  State 
Implementation  Plan,  violates  the  Act 
and  the  California  State  Implementation 
Plan,  entiding  the  United  States  to 
injunctive  relief  and  civil  penalties 
against  CENCO. 

Under  the  proposed  settlement, 
CENCO  will  imdertake  significant 
injunctive  measures  designed  to  limit 
the  facility's  emissions  of  nitrogen 
oxides,  sulfur  oxides  and  volatile 
organic  compoimds. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General. 
Environment  and  Natiual  Resources 
Division.  PO  Box  7611,  U.S.  Department 
of  Justice.  Washington,  DC  20044-7611. 
and  should  refer  to  United  States  v. 
CENCO  Refining  Co..  D.J.  Ref.  90-5-2- 
1-07306.  A  copy  of  all  comments 
should  also  be  sent  to  Matthew  A. 
Fogelson,  U.S.  Department  of  Justice, 
Envfronment  and  Natvu-al  Resources 
Division.  Environmental  Enforcement 
Section,  301  Howard  Street,  San 
Francisco,  CA  94105. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney,  300  North  Los  Angeles  Street, 
Room  7516,  Federal  Building,  Los 
Angeles,  California,  and  at  U.S.  EPA 
Region  9,  75  Hawthorne  Street,  San 
Francisco,  California.  A  copy  of  the 
Consent  Decree  may  also  be  obtained  by 
mail  bom  the  Consent  Decree  Library, 
PO  Box  7611,  U.S.  Department  of 
Justice,  Washington,  DC  20044-7611.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $5.25  (25  cents 
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per  page  reproduction  cost)  payable  to 
the  Consent  Decree  Library. 

Ellen  Mahan. 

Assistant  Chief,  Environmental  Enforcement 

Section,  Environment  and  Natural  Resources 

Division. 

[FR  Doc.  01-3064  Filed  2-5-01;  8:45  am) 

MLLJNO  COOE  4410-17-M 


DEPARTMENT  OF  JUSTICE 

Notice  d  Lodging  of  Conaent  Decree 
Under  the  Clean  Water  Act 

Notice  is  hereby  given  that  on  January 
18,  2001,  a  proposed  Consent  Decree  in 
United  States  and  State  of  Georgia  v. 
Dahon  Utilities,  et  al.,  Qvil  Action  No. 
4:98-CV-191-HLM  was  lodged  with  the 
United  States  District  Court  for  the 
Northern  District  of  Georgia. 

In  this  action  the  United  States  and 
the  State  of  Georgia  sought  civil 
penalties  and  injunctive  relief  to 
address  violations  of  the  Clean  Water 
Act  in  the  wastewater  operations  of 
Dalton  Utilities,  part  of  the  muncipality 
of  Dalton,  Georgia.  In  particular,  the 
United  States  and  State  of  Georgia 
alleged  unlawful  discharges  from  the 
collection  system  and  land  application 
system,  unlawful  disposal  of  sewage 
sludge,  and  violatioas  of  Dalton 
Utilities'  pretreatment  program.  In  the 
Consent  Decree,  the  defendants  agree  to 
pay  a  civil  penalty  of  $6  miUion  and  to 
perform  various  injunctive  relief.  The 
defendants  agree  to  submit  to  audits  of 
their  collection  system  and  pretreatment 
program,  and  to  make  improvements 
identified  during  the  audits.  The 
defendants  agree  to  monitor  their  land 
application  system  for  one  year  and  to 
correct  the  causes  of  any  discharges. 
The  State  of  Georgia  agrees  to  issue  a 
draft  NPDES  permit  covering  the  land 
application  system  at  the  end  of  the 
monitoring  period.  The  defendants  also 
agree  to  a  permanent  injunction  against 
the  land  application  of  sewage  sludge 
and  to  remediate,  if  necessary,  fields 
formerly  used  for  sludge  disposal. 

The  Department  of  Jiistice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division.  PO  Box  7611,  U.S.  Department 
of  Justice,  Washington,  DC  20044-7611. 
and  should  refer  to  United  States  and 
State  of  Georgia  v.  Dalton  Utilities,  et 
al.,  D.J.  Ref.  90-5-1-1-4436. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney,  73  Spring  Street,  SW,  Suite 
1800.  Atlanta.  Georgia,  and  at  U.S.  EPA 


Region  4,  61  Forsyth  Street,  SW, 
Atlanta,  Georgia.  A  copy  of  the  Consent 
Decree  may  also  be  obtained  by  mail 
from  the  Consent  Decree  Library,  PO 
Box  7611,  U.S.  Department  of  Justice. 
Washington,  DC  20044-7611.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $28.00  (25  cents 
per  page  reproduction  cost)  payable  to 
the  Consent  Decree  Library. 

Ellen  Mahan, 

Assistant  Chief,  Environmental  Enforcement 

Section,  Environment  and  Natural  Resources 

Division. 

(FR  Doc.  01-3063  Filed  2-5-01;  8:45  amj 

aajjHO  cooc  44io-is-m 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Conaent  Decree 
Purauant  to  the  Clean  Air  Act 

In  accordance  with  28  CFR  50.7, 
notice  is  hereby  given  that  on  January 
25,  2001  a  proposed  consent  decree  in 
United  States  v.  The  Michael's  Furniture 
Company,  Civil  Action  No.  S-00-798 
DFL  GGH,  was  lodged  with  the  United 
States  District  Court  for  the  Eastern 
District  of  California. 

In  this  action,  which  concerned  the 
Michael's  Furniture  Company's  facility 
in  Sacramento,  California,  the  United 
States  alleged  that  the  company 
initiated  the  construction,  modification 
or  operation  of  a  stationary  source  of 
pollution  without  first  obtaining  the 
necessary  permits  bom  the  local  air 
district,  foiled  to  install  the  best 
available  control  technology,  and 
exceeded  the  emission  limitations  in  the 
permits  that  the  company  did  obtain. 
The  consent  decree  requires  the 
company  to  pay  a  $185,500  penalty 
(plus  interest)  and,  among  other  things, 
to  (i)  limit  emissions  of  volatile  organic 
compoimds  ("VOCs")  to  2.500  pounds 
per  month  and  7,500  pounds  per 
quarter,  (ii)  operate  its  thermal  oxidizer 
to  achieve  a  95  percent  capture 
efficiency  and  95  percent  destruction 
efficiency  of  VOCs,  and  (iii)  apply  for 
new  permits  to  operate  frt>m  the  local 
air  district  that  reflect  the  requirements 
established  in  the  consent  decree. 

The  Department  of  Justice  vhU. 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  on  the  proposed  consent 
decree.  Conmients  should  be  addressed 
to  the  Assistant  Attorney  General  for  the 
Environment  and  Natural  Resources 
Division.  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington.  DC 
20044-7611,  and  should  refer  to  United 
States  V.  riie  Michael's  Furniture 
Company,  Civil  Action  No.  S-00-798 


DFL  GGH  (E.D.  Cal.),  DOJ  NO.  90-5-2- 
1-06556. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  501  "I"  Street, 
Sacramento,  CA,  and  may  also  be 
obtained  my  mail  from  the  Consent 
Decree  Library,  PO  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611.  To  request  a  copy  of  the 
proposed  consent  decree  by  mail,  please 
refer  to  United  States  v.  The  Michael's 
Furniture  Company,  Civil  Action  No.  S- 
00-798  DFL  GGH  (E.D.  Cal.).  DOJ  No. 
90-5-2-06556,  and  enclose  a  check  for 
the  amoimt  of  $3.50  (25  cents  per  page 
reproduction  cost)  payable  to  the 
Consent  Decree  Library. 

Ellen  Mahan, 

Assistant  Chief,  Environmental  Enforcement 

Section,  Environment  and  Natural  Resources 

Division. 

[FR  Doc.  01-3062  Filed  2-5-01;  8:45  am) 

BRJJNO  COOe  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

AntHruat  Diviaion 

United  Statea  of  America  v.  Georgia- 
Pacific  Corporation  and  Fort  Jamea 
Corporation;  Propoaed  Rnal  Judgment 
and  CompeUtive  Impact  Statement 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act. 
15  U.S.C.  section  16(b)  through  (h).  that 
a  proposed  Final  Judgment,  Hold 
Separate  Stipulation  and  Order,  and 
Competitive  Impact  Statement  have 
been  filed  with  the  United  States 
District  Court  for  the  District  of 
Columbia  in  United  States  of  America  v. 
Georgia-Pacific  Corporation  and  Fort 
fames  Corporation,  Qvil  No. 
l:0OCV02824.  On  November  21,  2000. 
the  United  States  filed  a  Complaint 
alleging  that  the  proposed  acquisition 
by  Georgia-Pacific  Corporation  of  Fort 
James  Corporation  would  violate 
Section  7  of  the  Clayton  Act,  15  U.S.C. 
18.  The  proposed  Final  Judgment,  filed 
the  same  time  as  the  Complaint, 
requires  Georgia-Pacific  Corporation  to 
divest  four  tissue-making  mills  located 
in  Menasha.  Wisconsin;  Flagstaff, 
Arizona;  Alsip.  Illinois:  and  Gary, 
Indiana;  five  tissue  converting  facilities 
located  in  Neenah,  Wisconsin; 
Bellemont.  Arizona;  Brattleboro, 
Vermont;  Greenwich.  New  York;  and 
LaGrange,  Georgia;  along  with  certain 
other  tangible  and  intangible  assets. 
Copies  of  the  Complaint,  proposed  Final 
Judgment,  Hold  Separate  Stipulation 
and  order,  and  Competitive  Impact 
Statement  are  available  for  inspection  at 
the  Department  of  Justice  in 
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Washington,  DC  in  Room  200,  325 
Seventh  Street,  NW.,  and  at  the  Office 
of  the  Clerk  of  the  United  States  District 
Court  for  the  District  of  Columbia, 

:/ashington,  DC. 
Public  comment  is  invited  within  60 
ays  of  the  date  of  this  notice.  Such 
comments,  and  responses  thereto,  will 
be  published  in  the  Federal  Register 
and  filed  with  the  Court.  Comments 
should  be  directed  to  J.  Robert  Kramer 
n,  Chief,  Litigation  II  Section,  Antitrust 
Division,  United  States  Department  of 
Justice,  1401  H  Street,  NW.,  Suite  3000, 
Washington,  DC  20530.  (Telephone: 
(202)  307-0924). 

Constance  K.  Robinson, 

Director  of  Operations  6-  Merger  Enforcement. 

Hold  Separate  Stipulation  and  Order 

It  is  hereby  stipulated  and  agreed  by 
and  between  the  undersigned  parties, 
subject  to  approval  and  entry  by  the 
Court,  that: 

L  Definitioiis 

I  As  used  in  this  Hold  Separate 
Stipulation  and  Order: 

A.  "Purchaser"  or  "Purchasers" 
means  the  entity  or  entities  to  whom 
defendants  divest  the  Georgia-Pacific 

E  Tissue  Business. 
"AFH  Tissue  Product(s)"  means 
r  napkins,  paper  towels,  and 
bathroom  tissue  sold  into  the  away- 
from-home  distribution  channel,  and  all 
tissue  product  dispenser  systems  sold  or 
leased  into  the  away-from-home 
distribution  channel  or  to  away-from- 
home  tissue  customers,  except  for  the 
proprietary  tissue  product  dispenser 
systems  and  components  sold  or  leased 
under  the  Cormatic  and  Ultimatic  lines 
and  all  tangible  and  intangible  assets 
necessary  for  the  production,  marketing 
and  sale  of  the  Cormatic  and  Ultimatic 
tissue  product  dispenser  systems  and 
components. 

C.  "Fort  James"  means  defendant  Fort 
James  Corporation,  a  Virginia 
corporation  with  its  headquarters  in 
Deerfield,  Illinois,  and  includes  its 
successors  and  assigns,  and  its 
subsidiaries,  divisions,  groups, 
affiliates,  partnerships,  and  joint 
ventiires,  and  their  directors,  officers, 
oianagers,  agents,  and  employees. 

D.  "Georgia-Pacific"  means  defendant 
Georgia-Pacific  Corporation,  a  Georgia 
corporation  with  its  headquarters  in 
Atlanta,  Georgia,  its  successors  and 
assigns,  and  its  subsidiaries,  divisions, 
groups,  affiliates,  partnerships  and  joint 
ventures,  and  their  directors,  officers, 
managers,  agents,  and  employees. 

E.  "Georgia-Pacific  Tissue  LLC"  or 
"GPT"  means  Georgia-Pacific  Tissue 
LLC,  a  limited  liability  company 


incorporated  in  Delaware  with  its 
headquarters  in  Atlanta,  Georgia,  and 
includes  its  subsidiaries,  divisions, 
groups,  affiliates,  partnerships,  and  joint 
ventures,  and  their  directors,  officers, 
managers,  agents,  and  employees. 
F.  "Georgia-Pacific  AFH  Tissue 
Business"  means  the  business  of 
developing,  manufacturing,  marketing, 
and  selling  AFH  Tissue  Products  as 
conducted  by  GPT,  including,  but  not 
limited  to: 

(1)  All  tangible  assets  used  in  the 
research,  development,  production, 
marketing,  servicing  or  sale  of  any  AFH 
Tissue  Product  that  Georgia-Pacific 
Tissue  LLC  produced,  sold,  sells,  has 
plans  to  sell,  or  leases,  including,  but 
not  limited  to:  research  and 
development  activities;  all 
manufacturing  equipment,  tooling,  and 
fixed  assets  for  the  tissue  paper  making 
mills  located  in  Menasha,  Wisconsin, 
Flagstaff,  Arizona,  Alsip,  Illinois,  and 
Gary,  Indiana,  and  the  tissue  converting 
facilities  located  in  Neenah,  Wisconsin, 
Bellemont,  Arizona,  Brattleboro, 
Vermont,  Greenwich,  New  York,  and 
LaGrange,  Georgia  (but  excluding 
Crossett,  Arkansas,  Palatka,  Florida,  and 
Toluca,  Mexico  and  other  Mexican 
property  tangible  and  intangible); 
personal  property,  inventory,  office 
furniture,  materials,  supplies,  and  other 
tangible  property  used  to  manufacture 
or  sell  AFH  Tissue  Products;  all 
licenses,  permits  and  authorizations 
issued  by  any  governmental  or  standard 
setting  organization  relating  to  the 
manufacttire  or  sale  of  any  AFH  Tissue 
Product;  all  contracts,  agreements, 
leases,  commitments,  certifications,  and 
understandings  used  in  the  manufacture 
or  sale  of  any  AFH  Tissue  Product, 
including  supply  agreements;  all 
customer  lists,  contracts,  accoimts,  and 
credit  records;  and  all  mill  operations 
reports  and  other  records  relevant  to 
AFH  Tissue  Products  and  the  Georgia- 
Pacific  AFH  Tissue  Business;  and 

(2)  all  intangible  assets  used  in  the 
research,  development,  production, 
marketing,  servicing  or  sale  of  any  AFH 
Tissue  Product  that  Georgia-Pacific 
Tissue  LLC  produced,  sold,  sells,  or  has 
plans  to  sell,  or  leases,  including,  but 
not  limited  to:  all  legal  rights,  including 
intellectual  property  rights,  associated 
with  AFH  Tissue  Products,  including 
trademarks,  trade  names,  service  names, 
service  marks,  designs,  trade  dress, 
patents,  copyrights  and  all  licenses  and 
sublicenses  to  such  intellectual 
property;  all  legal  rights  to  use  the  brand 
names  controlled  by  GPT,  including,  but 
not  limited  to  "Park  Avenue",  "Main 
Street",  "Second  Nature",  and 
"Coronet",  and  any  derivations  thereof; 
all  trade  secrets;  aU  technical 


information,  computer  software  and 
related  doctunentation,  and  know-how. 
including,  but  not  limited  to,  recipes 
and  formulas,  and  information  relating 
to  plans  for,  improvements  to,  or  line 
extensions  of,  the  products;  all  research, 
packaging,  sales,  marketing,  advertising 
and  distribution  know-how  and 
documentation,  including  marketing 
and  sales  data,  packaging  designs, 
quality  assurance  and  control 
procedures;  all  manuals  and  technical 
information  Georgia-Pacific  Tissue  LLC 
provided  to  its  own  employees, 
customers,  suppliers,  agents  or 
licensees;  all  specifications  for 
materials,  and  safety  procedures  for  the 
handling  of  materials  and  substances; 
all  reseuch  infonnation  and  data 
concerning  historic  and  current  research 
and  development  efforts,  including,  but 
not  limited  to,  designs  of  experiments 
and  the  results  of  successful  and 
imsuccessful  designs  and  exp>eriment8, 
and  all  employment  contracts  and 
relationships,  as  existing  on  July  17, 
2000. 

n.  Objectives 

The  Final  Judgment  filed  in  this  case 
is  meant  to  ensure  defendants'  prompt 
divestiture  of  the  Georgia-Pacific  AFH 
Tissue  Business  for  the  purpose  of 
assuring  the  establishment  of  one  or 
more  viable  competitors  in  the  away- 
from-home  tissue  industry  capable  of 
competing  effectively  in  supplying 
away-from-home  tissue  products  to 
national  accounts  and  to  remedy  the 
anticompetitive  effects  that  the  United 
States  alleges  would  otherwise  result 
from  Georgia-Pacffic's  acquisition  of 
Fort  James  Corporation.  This  Hold 
Separate  Stipulation  and  Order  ensures, 
prior  to  such  divestitures,  that  the 
Georgia-Pacific  AFH  Tissue  Business 
operates  as  a  competitively 
independent,  economically  viable,  and 
ongoing  business  concern  that  will 
remain  independent  and  uninfluenced 
by  the  consummation  of  Georgia- 
Pacific's  acquisition  of  Fort  James 
Corporation,  and  that  competition  is 
maintained  during  the  pendency  of  the 
ordered  divestitures. 

m.  Jurisdiction  and  Venue 

The  Court  has  jtuisdiction  over  the 
subject  matter  of  this  action  and  over 
each  of  the  parties  hereto,  and  venue  of 
this  action  is  proper  in  the  United  States 
District  Court  for  the  District  of 
Columbia. 

IV.  Compliance  With  and  Entry  of  Final 
Judgment 

A.  The  parties  stipulate  that  a  Final 
Judgment  in  the  form  attached  hereto  as 
Exhibit  A  may  be  filed  with  and  entered 
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by  the  Court,  upon  the  motion  of  any 
party  or  upon  the  Court's  own  motion, 
at  any  time  after  compliance  with  the 
requirements  of  the  Antitrust 
Procedures  and  Penalties  Act  (15  U.S.C. 
16).  and  without  further  notice  to  any 
party  or  other  proceedings,  provided 
that  the  United  States  has  not 
withdrawn  its  consent,  which  it  may  do 
at  any  time  before  the  entry  of  the 
proposed  Final  Judgment  by  serving 
notice  thereof  on  defendants  and  by 
filing  that  notice  with  the  Court. 

B.  Defendants  shall  abide  by  and 
comply  with  the  provisions  of  the 
proposed  Final  Judgment,  pending  the 
Judgment's  entry  by  the  Court,  or  until 
expiration  of  time  for  all  appeals  of  any 
Court  ruling  declining  entry  of  the 
proposed  Final  Judgment,  and  shall, 
from  the  date  of  the  signing  of  this 
Stipulation  by  the  parties,  comply  with 
all  the  terms  and  provisions  of  the 
proposed  Final  Judgment  as  though  the 
same  were  in  full  force  and  effect  as  an 
order  of  the  Coiul. 

C.  Defendants  shall  not  consiunmate 
the  transaction  sought  to  be  enjoined  by 
the  Complaint  herein  before  the  Court 
has  signed  this  Hold  Separate 
Stipulation  and  Order. 

D.  This  Stipulation  shall  apply  with 
equal  force  and  effect  to  any  amended 
proposed  Final  Judgment  agreed  upon 
in  writing  by  the  parties  and  submitted 
to  the  Court. 

E.  hi  the  event  (1)  the  United  States 
has  withdrawn  its  consent,  as  provided 
in  Section  IV(A)  above,  or  (2)  the 
proposed  Final  Judgment  is  not  entered 
pursuant  to  this  Stipulation,  the  time 
has  expired  for  all  appeals  of  any  Court 
ruling  declining  entry  of  the  proposed 
Final  Judgment,  and  the  Court  has  not 
otherwise  ordered  continued 
compliance  with  the  terms  and 
provisions  of  the  proposed  Final 
Judgment,  then  the  parties  are  released 
from  all  further  obligations  under  this 
Stipulation,  and  the  making  of  this 
Stipulation  shall  be  without  prejudice  to 
any  party  in  this  or  any  other 
proceeding. 

F.  Defendants  represent  that  the 
divestitive  ordered  in  the  proposed 
Final  Judgment  can  and  will  be  made, 
and  that  defendants  will  later  raise  no 
claim  of  mistake,  hardship  or  difficulty 
of  compliance  as  grounds  for  asking  the 
Court  to  modify  any  of  the  provisions 
contained  therein. 

V.  Hold  Separate  Provtsions 

Until  the  divestitures  required  by  the 
Final  Judgment  have  been 
accomplished: 

A.  Defendants  shall  preserve, 
maintain,  and  continue  to  operate  the 
Georgia-Pacific  AFH  Tissue  Business  as 


an  independent,  ongoing,  economically 
viable  competitive  business,  with 
management,  sales  and  operations  of 
such  assets  held  entirely  separate, 
distinct  and  apart  from  those  of  Georgia- 
Pacific's  other  operations.  Except  as 
provided  in  this  paragraph,  Georgia- 
Pacific  shall  not  coordinate  its 
production,  marketing  or  terms  of  sale 
of  any  products  produced  by  or  sold  by 
or  through  the  Georgia-Pacific  AFH 
Tissue  Business  with  the  sale  of  any 
other  products.  In  no  event  shall 
Georgia-Pacific  coordinate  or  integrate 
the  production,  marketing,  or  terms  of 
sale  of  any  products,  or  the  operation  of 
the  facilities,  acquired  as  a  result  of  the 
transaction  with  Fort  James  with  the 
products,  or  fecilities  used  to 
manufactiue  the  products,  produced  by 
or  sold  through  the  Georgia-Pacific  AFH 
Tissue  Business.  Notwithstanding  the 
foregoing  provisions,  Georgia-Pacific  is 
not  probdbited  from  continuing  its 
historical,  regular  coiuse  of  business, 
system-wide  allocation  of  the 
manufacture  of  stock  parent  rolls  and 
converted  tissue  products  among 
Georgia-Pacific  mills  and  machines, 
provided  that  Georgia-Pacific  continues 
to  support  and  maintain  the  Georgia- 
Pacific  AFH  Tissue  Business  as  an 
independent,  ongoing,  economically 
viable  and  active  competitor  in  the  AFH 
Tissue  Business  as  required  by  this  Hold 
Separate  Stipulation  and  Order 
(including  efforts  to  maintain  and 
increase  the  sales  and  revenues  of  the 
Georgia-Pacific  AFH  Tissue  Business 
required  under  Section  V.C).  Within 
twenty  (20)  days  after  the  entry  of  this 
Hold  Separate  Stipulation  and  Order, 
defendants  will  inform  the  United 
States  of  the  steps  defendants  have 
taken  to  comply  with  this  Hold  Separate 
Stipulation  and  Order. 

B.  Georgia-Pacific  shall  take  all  steps 
necessary  to  ensure  that  (1)  the  Georgia- 
Pacific  AFH  Tissue  Business  will  be 
maintained  and  operated  as  an 
independent,  ongoing,  economically 
viable  and  active  competitor  in  the 
away-from-home  tissue  industry;  (2) 
management  of  the  Georgia-Pacific  AFH 
Tissue  Btisiness  will  not  be  influenced 
by  Georgia-Pacific  or  Fort  James;  and  (3) 
the  books,  records,  competitively 
sensitive  sales,  marketing  and  pricing 
information,  and  decision-making 
concerning  production,  distribution  or 
sales  of  products  by  or  under  any  of  the 
Georgia-Pacific  AFH  Tissue  Business 
will  be  kept  separate  and  apart  from 
Georma-Pacific's  other  operations. 

C.  Defendants  shall  use  all  reasonable 
efforts  to  maintain  and  increase  the 
sales  and  revenues  of  the  products 
produced  by  or  sold  under  the  Georgia- 
Pacific  AFH  Tissue  Business,  and  shall 


maintain  at  2000  levels  or  previously 
approved  levels  for  2001,  whichever  are 
higher,  all  promotional,  advertising, 
sales,  technical  assistance,  marketing 
and  merchandising  support  for  the 
Georgia-Pacific  AFH  Tissue  Business. 

D.  Georgia-Pacific  shall  provide 
sufficient  working  capital  and  lines  and 
sources  of  credit  to  continue  to  maintain 
the  Georgia-Pacific  AFH  Tissue 
Business  as  an  economically  viable  and 
competitive,  ongoing  business, 
consistent  with  the  requirements  of 
Sections  V(A)  and  V(B). 

E.  Georgia-Pacific  shall  take  all  steps 
necessary  to  ensure  that  all  the  assets  of 
the  Georgia-Pacific  AFH  Tissue 
Business  are  fully  maintained  in 
operable  condition  at  no  less  than 
current  capacity  and  sales,  and  shall 
maintain  and  adhere  to  normal  repair 
and  maintenance  schedules  for  those 
assets. 

F.  Defendants  shall  not,  except  as  part 
of  a  divestitiu«  approved  by  the  United 
States  in  accordance  with  the  terms  of 
the  proposed  Final  Judgment,  remove, 
sell,  lease,  assign,  transfer,  pledge  or 
otherwise  dispose  of  any  of  the  Georgia- 
Pacific  AFH  Tissue  Business. 

G.  Defendants  shall  maintain,  in 
accordance  with  sound  accoimting 
principles,  separate,  accurate  and 
complete  financial  ledgers,  books  and 
records  that  report  on  a  periodic  basis, 
such  as  the  last  business  day  of  every 
month,  consistent  with  past  practices, 
the  assets,  liabilities,  expenses,  revenues 
and  income  of  the  Georgia-Pacific  AFH 
Tissue  Business. 

H.  Defendants  shall  take  no  action 
that  would  jeopardize,  delay,  or  impede 
the  sale  of  the  Georgia-Pacific  AFH 
Tissue  Business. 

I.  Georgia-Pacific's  employees  with 
primary  responsibility  for  the  Georgia- 
Pacific  AFH  Tissue  Business  shall  not 
be  transferred  or  reassigned  to  other 
areas  within  the  company  except  for 
transfer  bids  initiated  by  employees 
pursuant  to  defendants'  regular, 
estabhshed  job  posting  policy. 
Defendant  shall  provide  the  United 
States  with  ten  (10)  calendar  days  notice 
of  such  transfer. 

J.  Prior  to  consununation  of  their 
transaction,  defendants  shall  appoint 
Lee  M.  Bingham  to  oversee  the  Georgia- 
Pacific  AFH  Tissue  Business  and  to  be 
responsible  for  defendants'  compliance 
with  this  section.  This  person  shall  have 
complete  managerial  responsibility  for 
the  Georgia-Pacific  AFH  Tissue 
Business,  subject  to  the  provisions  of 
this  Final  Judgment.  In  the  event  such 
person  is  unable  to  perform  his  duties, 
defendants  shall  appoint,  subject  to  the 
approval  of  the  United  States,  a 
replacement  within  ten  (10)  working 
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(  ays.  Should  defendants  fail  to  appoint 
a  replacement  acceptable  to  the  United 
States  within  this  time  period,  the 
United  States  shall  appoint  a 
replacement. 

k.  Defendants  shall  take  no  action 
that  would  interfere  with  the  ability  of 
any  trustee  appointed  pursuant  to  the 
Final  Judgment  to  monitor  and  complete 
the  divestiture  pursuant  to  the  Final 
Judgment  to  a  purchaser  or  piut:hasers 
acceptable  to  the  United  States. 

L.  This  Hold  Separate  Stipulation  and 
Order  shall  remain  in  effect  until 
consummation  of  the  divestiture 
required  by  the  proposed  Final 
Judgment  or  until  further  order  of  the 
Court. 

Dated:  November  21.  2000. 

For  Plaintiff,  United  States  of  America. 
iisUn  M.  Dempsey, 
I  J.S.  Department  of  Justice,  Antitrust 

Division,  Litigation  II  Section.  1401  H 

SUwt,  NW.,  Suite  3000,  Washington,  DC 

20530,  (202)  307-5815. 

Respectfully  submitted, 

For  Defendant,  Georgia-Pacific 
(tkirporation. 
Wayne  Dale  Collins, 
Shearman  &  Sterling,  Lexington  Avenue, 

New  York,  NY  10022,  (212)  848-4127. 

For  Defendant,  Fort  James  Corporation. 

ene  Knable  Gotts, 
Wachtell,  Lipton,  Rosen  &  Katz,  51  W.  52nd 

SU-eet,  New  York,  NY  10019,  (212)  403- 

1247. 


li 


It  is  so  Ordered  by  the  Court,  this  21sf  day 
it  November,  2000. 
Richard  W.  Roberts, 
United  States  District  Judge. 

Final  Judgment 


Whereas,  plaintiff,  the  United  States 
of  America  ("United  States"),  filed  its 
Complaint  on  November  21,  2000,  and 
defendants  Georgia-Pacific  Corporation 
("Georgia-Pacific")  and  Fort  James 
Corporation  ("Fort  James"),  by  their 
respective  attorneys,  having  consented 
to  the  entry  of  this  Final  Judgment 
without  trial  or  adjudication  of  any 
issue  of  fact  or  law  herein,  and  without 
this  Final  Judgment  constituting  any 
evidence  against  or  any  admission  by 
any  party  with  respect  to  any  issue  of 
law  or  fact  herein; 

And  Whereas,  defendants  have  agreed 
io  be  bound  by  the  provisions  of  this 
Final  Judgment  pending  its  approval  by 
the  Court; 

And  Whereas,  the  ^sence  of  this 
Final  Judgment  is  the  prompt  and 
certain  divestiture  of  the  business  and 
assets  identified  below  to  assure  that 
competition  is  not  substantially 
essened; 

And  Whereas,  the  United  States 
1  equires  defendants  to  make  the 


II 


divestitures  ordered  herein  for  the 
purpose  of  remedying  the  loss  of 
competition  alleged  in  the  Complaint; 

And  Whereas,  defendants  have 
represented  to  the  United  States  that  the 
divestitures  ordered  herein  can  and  will 
be  made  promptly  and  that  defendants 
later  will  raise  no  claim  of  hardship  or 
difficulty  as  grounds  for  asking  the 
Court  to  modify  any  of  the  divestiture 
provisions  contained  below; 

Now,  Therefore,  before  taking  any 
testimony,  and  without  trial  or 
adjudication  of  any  issue  of  fact  or  law 
herein,  and  upon  consent  of  the  parties 
hereto,  it  is  hereby  Ordered,  Adjudged, 
and  Decreed  as  follows: 

I.  Jurisdiction 

This  Court  has  jurisdiction  over  each 
of  the  parties  hereto  and  over  the  subject 
matter  of  this  action.  The  Complaint 
states  a  claim  upon  which  relief  may  be 
granted  against  defendants  imder 
section  7  of  the  Clayton  Act,  as 
amended  (15  U.S.C.  18). 

n.  Definitions 

As  used  in  this  Final  Judgment: 

A.  "Georgia-Pacific"  or  "G-P"  means 
defendant  Georgia-Pacific  Corporation,  a 
Georgia  corporation  with  its 
headquarters  in  Atlanta,  Georgia,  and 
includes  its  successors  and  assigns,  and 
its  subsidiaries,  divisions,  groups, 
affiliates,  partnerships,  and  joint 
venttues,  and  their  directors,  officers, 
managers,  agents,  and  employees. 

B.  "Georgia-Pacific  Tissue  LLC"  or 
"GPT"  means  Georgia-Pacific  Tissue 
LLC,  a  limited  liability  company 
incorporated  in  Delaware  with  its 
headquarters  in  AUanta,  Georgia,  and 
includes  its  successors  and  assigns,  and 
its  subsidiaries,  divisions,  groups, 
affiliates,  partnerships,  and  joint 
ventures,  and  their  directors,  officers, 
managers,  agents,  and  employees. 

C.  "Fort  James"  means  defendant  Fort 
James  Corporation,  a  Virginia 
corporation  with  its  headquarters  in 
Deerfield,  Illinois,  and  includes  its 
successors  and  assigns,  and  its 
subsidiaries,  divisions,  groups, 
affiliates,  partnerships,  and  joint 
ventures,  and  their  directors,  officers, 
managers,  agents,  and  employees. 

D.  "AFH  Tissue  Products(s)"  means 
paper  napkins,  paper  towels,  and 
bathroom  tissue  sold  into  the  away- 
from-home  distribution  channel,  and  all 
tissue  product  dispenser  systems  sold  or 
leased  into  the  away-from-home 
distribution  channel  or  to  away-from- 
home  tissue  customers,  except  for  the 
proprietary  tissue  product  dispenser 
systems  and  components  sold  or  leased 
imder  the  Cormatic  and  Ultimatic  lines 
and  all  tangible  and  intangible  assets 


necessary  for  the  production,  marketing 
and  sale  of  the  Cormatic  and  Ultimatic 
tissue  product  dispenser  systems  and 
components. 

E.  "Georgia-Pacific  AFH  Tissue 
Business"  means  the  business  of 
developing,  manufacturing,  marketing, 
and  selling  AFH  Tissue  Products  as 
conducted  by  GPT,  including,  but  not 
limited  to: 

(1)  All  tangible  assets  used  in  the 
research,  development,  production, 
marketing,  servicing  or  sale  of  any  AFH 
Tissue  Product  that  Georgia-Pacific 
Tissue  LLC  produced,  sold,  sells,  has 
plans  to  sell,  or  leases,  including,  but 
not  limited  to:  research  and 
development  activities;  all 
manufactiuing  equipment,  tooling,  and 
fixed  assets  for  the  tissue  paper  making 
mills  located  in  Menasha,  Wisconsin, 
Flagstaff,  Arizona,  Alsip,  Illinois,  and 
Gary,  Indiana,  and  the  tissue  converting 
facilities  located  in  Neenah,  Wisconsin, 
Bellemont,  Arizona,  Brattleboro, 
Vermont,  Greenwich,  New  York,  and 
LaGrange,  Georgia  (but  excluding 
Crossett.  Arkansas,  Palatka,  Florida,  and 
Toluca,  Mexico  and  other  Mexican 
property  tangible  and  intangible): 
personal  property,  inventory,  office 
furniture,  materials,  supplies,  and  other 
tangible  property  used  to  manufacture 
or  sell  AFH  Tissue  Products;  all 
licenses,  permits  and  authorizations 
issued  by  any  governmental  or 
standards  setting  organization  relating 
to  the  manufacturing  or  sale  of  any  AFH 
Tissue  Product;  all  contracts, 
agreements,  leases,  commitments, 
certifications,  and  understandings  used 
in  the  manufact\u«  or  sale  of  any  AFH 
Tissue  Product,  including  supply 
agreement(s),  except  for  (i)  existing 
supply  agreements  for  parent  rolls  with 
Georgia-Pacific  (to  be  replaced  by  the 
new  supply  agreements  under  section 
IV.A(2)),  and  (ii)  existing  supply 
agreements  for  finished  AFH  tissue 
products  transferred  from  the  Crossett, 
Arkansas  and  Palatka,  Florida  tissue 
mills  to  GPT;  all  customer  lists, 
contracts,  accounts,  and  credit  records; 
and  all  mill  operations  reports  and  other 
records  relevant  to  AFH  Tissue  Products 
and  the  Georgia-Pacific  AFH  Tissue 
Business;  and 

(2)  all  intangible  assets  used  in  the 
research,  development,  production, 
marketing,  servicing  or  sale  of  any  AFH 
Tissue  Product  that  Georgia-Pacific 
Tissue  LLC  produced,  sold,  sells,  or  has 
plans  to  sell,  or  leases,  including,  but 
not  limited  to:  all  legal  rights,  including 
intellectual  property  rights,  associated 
with  AFH  Tissue  Products,  including 
trademarks,  trade  names,  service  names, 
service  marks,  designs,  trade  dress, 
patents,  copyrights  and  all  licenses  and 
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sublicenses  to  such  intellectual 
property;  all  legal  rights  to  the  brand 
names  controlled  by  GPT,  including,  but 
not  limited  to  "Park  Avenue",  "Maine 
Street",  "Second  Nature",  and 
"Coronet",  and  any  derivations  thereof; 
all  trade  secrets;  all  technical 
information,  computer  software  and 
related  documentation,  and  know-how, 
including,  but  not  limited  to,  recipes 
and  formulas,  and  information  relating 
to  plans  for,  improvements  to,  or  Une 
extensions  of,  the  products;  all  research, 
packaging,  sales,  marketing,  advertising 
and  distribution  know-how  and 
documentation,  including  marketing 
and  sales  data,  packaging  designs, 
quality  assvuance  and  control 
procedures;  all  manuals  and  technical 
information  Georgia-Pacific  Tissue  LLC 
provided  to  its  own  employees, 
customers,  suppliers,  agents  or 
licensees;  all  specifications  for 
materials,  and  safety  procedures  for  the 
handling  of  materials  and  substances; 
all  research  information  and  data 
concerning  historic  and  ciurent  research 
and  development  efforts,  including,  but 
not  limited  to,  designs  of  experiments 
and  the  results  of  successful  and 
imsuccessful  designs  and  experiments, 
and  all  employment  contracts  and 
relationships,  as  existing  on  July  17, 
2000. 

m.  Applicability 

A.  This  Final  Judgment  applies  to 
Georgia-Pacific,  Georgia-Pacific  Tissue 
LLC,  and  Fort  James,  as  defined  above, 
and  all  other  persons  in  active  concert 
or  participation  with  any  of  them  who 
receive  actual  notice  of  this  Final 
Judgment  by  personal  service  or 
otherwise. 

B.  Defendants  shall  require,  as  a 
condition  of  the  sale  or  other 
disposition  of  all  or  substantially  all  G- 
P's  or  Fort  James's  assets,  or  of  lesser 
business  imits  that  include  the  Georgia- 
Pacific  AFH  Tissue  Business,  that  the 
purchaser  of  G-P's  or  Fort  James's  assets 
agrees  to  be  bound  by  the  provisions  of 
this  Final  Judgment,  provided,  however, 
that  defendants  need  not  obtain  such  an 
agreement  from  the  purchaser  of  the 
Georgia-Pacific  AFH  Tissue  Business. 

IV.  Divestitures 

A.  Defendants  are  ordered  and 
directed,  within  one  hundred  twenty 
(120)  calendar  days  after  the  filing  of  the 
Complaint  in  this  matter,  or  five  (5)  days 
after  notice  of  the  entry  of  this  Final 
Judgment  by  this  Court,  whichever  is 
later,  to 

(1)  divest  the  Georgia-Pacific  AFH 
Tissue  Business  in  a  manner  consistent 
with  this  Final  Judgment  as  a  viable 
ongoing  business  to  one  or  more 


purchasers  acceptable  to  the  United 
States  in  its  sole  discretion,  provided 
that  at  least  one  of  these  purchasers,  in 
the  sole  judgment  of  the  United  States, 
becomes,  as  a  result  of  the  acquisition 
and  any  preexisting  AFH  business, 
capable  of  competing  efi^ectively  in 
supplying  AFH  Tissue  Products  to 
national  accounts;  and, 

(2)  at  the  option  of  the  purchaser  or 
purchasers  of  the  Georgia-Pacific  AFH 
Tissue  Business,  enter  into  an 
agreement  to  supply  tissue  parent  rolls 
of  a  quality  and  character  substantially 
similar  to  those  currently  provided  to 
Georgia-Pacific  Tissue  lLc  pursuant  to 
its  supply  contract  with  G-P,  such 
agreement  to  (a)  obligate  G-P  to  provide 
up  to  120,000  tons  of  parent  roll  tissue 
in  the  aggregate,  (b)  continue  for  at  least 
3  years  if  requested  by  the  purchaser 
and  to  be  renewed  thereafter  aimually 
upon  the  request  of  the  purchaser,  with 
the  concurrence  of  the  United  States  in 
its  sole  discretion,  for  two  periods  of 
one-year  each,  to  extend  the  total  term 
of  the  agreement  up  to  five  (5)  years,  (c) 
permit  the  purchaser  to  terminate  the 
agreement,  or  to  reduce  the  total 
tonnage  required,  upon  reasonable  prior 
notice  to  G-P,  and  (d)  specify 
commercially  reasonable  price  and 
other  terms  for  parent  rolls  that  are 
reasonably  designed  to  permit  the 
purchaser  or  piut:hasers  to  compete  in 
the  sale  of  commercial  tissue  products 
generally  and,  in  particular,  to  national 
accounts. 

B.  Defendants  agree  to  use  their  best 
efforts  to  divest  the  Georgia-Pacific  AFH 
Tissue  Business  as  expeditiously  as 
possible.  The  United  States,  in  its  sole 
discretion,  may  extend  the  time  period 
for  the  divestiture  two  additional 
periods  of  time,  not  to  exceed  thirty  (30) 
calendar  days  each,  and  shall  notify  this 
Court  in  such  circumstances. 

C.  In  accomplishing  the  divestiture 
ordered  by  this  Final  Judgment, 
defendants  promptly  shall  make  known, 
by  usual  and  customary  means,  the 
availability  of  the  Georgia-Pacific  AFH 
Tissue  Business.  Defendants  shall 
inform  any  person  making  inquiry 
regarding  a  possible  piut;hase  of  the 
Georgia-Pacific  AFH  Tissue  Business 
that  it  is  being  divested  pursuant  to  this 
Final  Judgment  and  provide  that  person 
with  a  copy  of  this  Final  Judgment. 
Defendants  shall  offer  to  furnish  to  all 
prospective  purchasers,  subject  to 
customary  confidentiality  assurances, 
all  information  and  documents  relating 
to  the  Georgia-Pacific  AFH  Tissue 
Business  customarily  provided  in  a  due 
diligence  process,  except  such 
information  or  documents  subject  to  the 
attorney-client  or  attorney  work-product 
privileges.  Defendants  shall  make 


available  such  information  to  the  United 
States  at  the  same  time  that  such 
information  is  made  available  to  any 
other  person. 

D.  Defendants  shall  provide  the 
purchaser  and  the  United  States 
information  relating  to  any  Georgia- 
Pacific  personnel  primarily  involved  in 
the  research,  production,  operation, 
development,  marketing  and  sale  of 
AFH  Tissue  Products  by  the  Georgia- 
Pacific  AFH  Tissue  Business  to  enable 
the  purchaser  to  make  offers  of 
employment.  Defendants  will  not 
interfere  with  any  negotiations  by  the 
purchaser  to  employ  any  Georgia-Pacific 
employee  whose  primary  responsibility 
is  the  research,  production,  operation, 
development,  marketing  or  sale  of  AFH 
Tissue  Product(s)  by  the  Georgia-Pacific 
AFH  Tissue  Business. 

E.  Defendants  shall  permit 
prospective  purchasers  of  the  Georgia- 
Pacific  AFH  Tissue  Business  to  have 
reasonable  access  to  personnel  and  to 
make  inspections  of  the  physical 
facilities  to  be  divested;  access  to  any 
and  all  enviroiunental,  zoning,  and 
other  permit  docimients  and 
information;  and  access  to  any  and  all 
financial,  sales,  marketing,  operational, 
or  other  documents  and  information 
customarily  provided  as  part  of  a  due 
diligence  process. 

F.  Defendants  shall  warrant  to  the 
purchaser  of  the  Georgia-Pacific  AFH 
Tissue  Business  that  each  asset  of  the 
Georgia-Pacific  AFH  Tissue  Business 
will  be  operational  on  the  date  of  sale. 

G.  Defendants  shall  not  take  any 
action  that  will  impede  in  any  way  the 
permitting,  operation,  or  divestiture  of 
the  Georgia-Pacific  AFH  Tissue 
Business. 

H.  Defendants  shall  warrant  to  the 
purchaser(s)  of  the  Georgia-Pacific  AFH 
Tissue  Business  that  there  are  no 
material  defects  in  the  enviroiunental, 
zoning  or  other  permits  pertaining  to  the 
operation  of  any  of  the  assets  of  the 
Georgia-Pacific  AFH  Tissue  Business, 
and  that  following  the  sale  of  the 
Georgia-Pacific  AFH  Tissue  Business, 
defendants  will  not  undertake,  directly 
or  indirectly,  any  challenges  to  the 
environmental,  zoning,  or  other  permits 
relating  to  the  operation  of  the  Georgia- 
Pacific  AFH  Tissue  Business. 

I.  Unless  the  United  States  consents  in 
writing,  the  divestiture  pursuant  to 
Section  IV  of  this  Final  Judgment, 
whether  by  defendants  or  by  a  trustee 
appointed  pursuant  to  Section  VI  of  this 
Final  Judgment,  shall  include  the  entire 
Georgia-Pacific  AFH  Tissue  Business  as 
defined  in  Section  II.  Prior  to 
divestiture,  the  Georgia-Pacific  AFH 
Tissue  Business  shall  be  operated 
pursuant  to  the  Hold  Separate 
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Stipulation  and  Order  entered  by  this 
Court.  The  divestiture  of  the  Georgia- 
Pacific  AFH  Tissue  Business  shall  be 
accomplished  by  selling  or  otherwise 
conveying  the  Georgia-Pacific  AFH 
Tissue  Business  to  a  purchaser(s)  iU 
such  a  way  as  to  satisfy  the  United 
States,  in  its  sole  discretion,  that  the 
business  to  be  divested  can  and  will  be 
used  by  the  piut:haser(s)  as  part  of  a 
viable  ongoing  AFH  tissue  business,  and 
that  at  least  one  of  these  purchasers,  in 
the  sole  judgment  of  the  United  States, 
becomes,  as  a  result  of  the  acquisition 
and  any  preexisting  AFH  business, 
capable  of  competing  effectively  in 
supplying  AFH  Tissue  Products  to 
national  accounts.  The  divestitiire  of  the 
Georgia-Pacific  AFH  Tissue  Business, 
whether  pursuant  to  Section  IV  or 
Section  VI  of  this  Final  Judgment,  shall 
be  made  to  a  piut:haser(s)  in  a  maimer' 
so  as  to  satisfy  the  United  States,  in  its 
sole  discretion,  that  it:  (1)  Has  the 
capability  and  intent  of  competing 
effectively  in  the  development, 
production  and  sale  of  AFH  Tissue 
Products;  (2)  has  the  managerial, 
operational,  technical  and  financial 
capability  to  compete  effectively  in  the 
development,  production  and  sale  of 
AFH  Tissue  Products;  and  (3)  is  not 
hindered  by  the  terms  of  any  agreement 
between  the  purchaser  and  defendants 
that  gives  either  defendant  the  ability 
unreasonably  to  raise  the  purchaser's 
costs,  to  lower  the  purchaser's 
efficiency,  or  otherwise  to  interfere  with 
the  ability  of  the  purchaser  to  compete 
effectively. 

V.  Notice  of  Proposed  Divestitures 

A.  Within  two  (2)  business  days 
following  execution  of  a  definitive 
agreement,  contingent  upon  compliance 
with  the  terms  of  this  Final  Judgment, 
to  effect,  in  whole  or  in  part,  any 
proposed  divestiture  pursuant  to 
Sections  FV  or  VI  of  this  Final  Judgment, 
defendants  or  the  trustee,  whichever  is 
then  responsible  for  effecting  the 
divestiture,  shall  notify  the  United 
States  of  the  proposed  divestiture.  If  the 
trustee  is  responsible,  it  shall  similarly 
notify  defendants.  The  notice  shall  set 
forth  the  details  of  the  proposed 
divestiture  and  Ust  the  name,  address, 
and  telephone  number  of  each  person 
not  previously  identified  who  offered  to, 
or  expressed  an  interest  in  or  a  desire  to, 
acquire  any  ownership  interest  in  the 
Georgia-Pacific  AFH  Tissue  Business, 
together  with  full  details  of  same. 
Within  fifteen  (15)  calendar  days  of 
receipt  by  the  United  States  of  such 
divestiture  notice,  the  United  States 
may  request  from  defendants,  the 
proposed  purchaser,  or  any  other  third 
party,  or  the  trustee  if  applicable. 


additional  information  concerning  the 
proposed  divestitiire,  the  proposed 
purchaser,  and  any  other  potential 
purchaser.  Defendants  and  the  trustee 
shall  furnish  any  additional  information 
requested  from  them  within  fifteen  (15) 
calendar  days  of  the  receipt  of  the 
request,  unless  the  parties  shall 
otherwise  agree.  Within  thirty  (30) 
calendar  days  after  receipt  of  the  notice, 
or  within  twenty  (20)  calendar  days 
after  the  United  States  has  been 
provided  the  additional  information 
requested  bom  the  defendants,  the 
proposed  purchaser,  and  any  third 
party,  whichever  is  later,  the  United 
States  shall  provide  written  notice  to 
defendants  and  the  trustee,  if  there  is 
one,  stating  whether  or  not  it  objects  to 
the  proposed  divestiture.  If  the  United 
States  provides  written  notice  to 
defendants  (and  the  trustee  if 
applicable)  that  it  does  not  object,  then 
the  divestiture  may  be  consummated, 
subject  only  to  defendants'  limited  right 
to  object  to  the  sale  under  Section  VI(B) 
of  this  Final  Judgment.  Absent  written 
notice  that  the  United  States  does  not 
object  to  the  proposed  purchaser  or 
upon  objection  by  the  United  States,  a 
divestiture  proposed  under  Section  IV 
or  Section  VI  may  not  be  consummated. 
Upon  objection  by  defendants  under  the 
provision  in  Section  VI(B),  a  divestitxire 
proposed  under  Section  VI  shall  not  be 
consiimmated  unless  approved  by  the 
Court. 

B.  In  the  event  that  the  required 
divestitures  are  made  to  more  than  one 
purchaser,  all  purchasers  must  be 
identified  simultaneously  by  the 
defendants,  or  by  the  applicable  trustee, 
in  order  that  the  proposed  divestiture 
may  be  reviewed  jointly  by  the  United 
States. 

VI.  Appointment  of  Trustee 

A.  Immediately  upon  the  filing  of  this 
Final  Judgment,  the  United  States  may, 
in  its  sole  discretion,  nominate  a  trustee, 
which  the  Court  shall  appoint,  if  such 
trustee  is  approved  by  the  Court.  If  a 
trustee  is  appointed,  that  person  shall 
monitor  the  divestiture  by  defendants  of 
the  Georgia-Pacific  AFH  Tissue 
Business.  This  procedure  will  enable 
the  trustee  to  be  familiar  with  all 
applicable  divestiture  issues  in  the 
event  the  trustee  becomes  responsible, 
pursuant  to  this  Final  Judgment,  for 
completing  the  divestiture  required  by 
this  Final  Judgment. 

B.  In  the  event  that  defendants  have 
not  completed  the  divestiture  required 
by  this  Final  Judgment  within  the  time 
specified  in  Section  FV  of  this  Final 
Judgment,  defendants  shall  notify  the 
United  States  of  that  fact  in  writing.  If 
a  trustee  has  already  been  appointed 


imder  Section  VI(A)  of  this  Final 
Judgment,  the  trustee  shall  immediately 
assume  the  sole  power  and  authority  to 
effect  the  divestitxire  of  the  Georgia- 
Pacific  AFH  Tissue  Business.  If  a  trustee 
has  not  been  appointed,  the  Court  shall, 
on  application  of  the  United  States, 
appoint  a  trustee  selected  by  the  United 
States  and  approved  by  the  Court  to 
effect  the  divestiture  of  the  Geoigia- 
Pacific  AFH  Tissue  Business.  Upon  the 
appointment  of  a  trustee  and  expiration 
of  the  time  specified  in  Section  IV  of 
this  Final  Judgment,  then  only  the 
trustee  shall  have  the  power  and 
authority  to  accomplish  the  divestiture 
of  the  Georgia-Pacific  AFH  Tissue 
Business.  The  trustee  shall  have  the 
power  and  authority  to  accomplish  the 
divestiture  at  the  earliest  possible  time 
to  a  purchaser  acceptable  to  the  United 
States  at  such  price  and  on  such  terms 
as  are  then  obtainable  for  the  Georgia- 
Pacific  AFH  Tissue  Business,  upon  a 
reasonable  effort  by  the  trustee,  subject 
to  the  provisions  of  Section  IV,  V,  and 
VI  of  this  Final  Judgment,  and  shall 
have  such  other  powers  as  the  Court 
shall  deem  appropriate.  Subject  to 
Section  VI(C)  of  this  Final  Judgment,  the 
trustee  shall  have  the  power  and 
authority  to  hire,  after  the  time  period 
described  in  Section  IV(A)  and  at  the 
cost  and  expense  of  the  defendants,  any 
investment  bankers,  attorneys,  or  other 
agents  reasonably  necessary  in  the 
judgment  of  the  trustee  to  assist  in  the 
divestiture,  and  such  professionals  and 
agents  shall  be  accountable  solely  to  the 
trustee.  Defendants  shall  not  object  to  a 
divestiture  by  the  trustee  on  any  groimd 
other  than  the  trustee's  malfeasance. 
Any  such  objections  by  defendants  must 
'he  conveyed  in  writing  to  the  United 
States  and  the  trustee  within  ten  (10) 
calendar  days  after  the  trustee  has 
provided  the  notice  required  under 
Section  V  of  this  Final  Judgment. 

C.  The  trustee  shall  serve  at  the  cost 
and  expense  of  defendants,  on  such 
terms  and  conditions  as  approved  by  the 
United  States.  The  trustee  shall  account 
for  all  monies  derived  from  the  sale  of 
the  Georgia-Pacific  AFH  Tissue 
Business,  and  all  costs  and  expenses  so 
incurred.  After  approval  by  the  Court  of 
the  trustee's  accounting,  including  fees 
for  its  services  and  those  of  any 
professionals  and  agents  retained  by  the 
trustee,  all  remaining  money  shall  be 
paid  to  defendants  and  the  trust  shall 
then  be  terminated.  The  compensation 
of  the  trustee  and  of  any  professionals 
and  agents  retained  by  the  trustee  shall 
be  reasonable  in  light  of  the  value  of  the 
Georgia-Pacific  AFH  Tissue  Business 
and  based  on  a  fee  arrangement 
providing  the  trustee  with  an  incentive 
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based  on  the  price  and  terms  of  the 
divestiture  and  the  speed  with  which  it 
is  accomplished,  but  timeliness  is 
paramount. 

D.  If  a  trustee  is  appointed  under 
Section  VI(A)  of  this  Final  Judgment, 
defendants  shall  use  their  best  efforts  to 
assist  the  trustee  in  monitoring 
defendants'  attempts  to  divest  the 
Georgia-Pacific  AFH  Tissue  Business 
pursuant  to  this  Final  Judgment. 
Defendants  shall  also  use  their  best 
efforts  to  assist  the  trustee  in 
accomplishing  the  required  divestiture 
pursuant  to  this  Section,  including  their 
best  efforts  to  effect  all  necessary 
consents  and  regulatory  approvals.  The 
trustee  and  any  consultants, 
accountants,  attorneys,  and  other 
persons  retained  by  the  trustee  shall 
have  full  and  complete  access  to  the 
personnel,  books,  records,  and  facilities 
of  the  Georgia-Pacific  AFH  Tissue 
Brisiness,  and  defendants  shall  develop 
financial  or  other  information  relevant 
to  such  business  as  the  trustee  may 
reasonably  request,  subject  to  reasonable 
protection  for  trade  secrets  or  other 
confidential  research,  development  or 
commercial  information.  Defendants 
shall  take  no  action  to  interfere  with  or 
to  impede  the  trustee's  accomplishment 
of  the  divestiture. 

E.  After  its  appointment,  the  trustee 
shall  file  monthly  reports  with  the 
United  States  and  the  Court  setting  forth 
either  the  defendants'  or  the  trustee's 
efforts,  whichever  is  applicable,  to 
accomplish  the  divestiture  ordered 
under  this  Final  Judgment;  provided, 
however,  that  to  the  extent  such  reports 
contain  information  that  the  trustee 
deems  confidential,  such  reports  shall 
not  be  filed  in  the  public  docket  of  the 
Coiul.  After  the  time  period  described 
in  Section  IV(A),  such  reports  shall 
include  the  name,  address  and 
telephone  number  of  each  person  who, 
during  the  preceding  month,  made  an 
offer  to  acquire,  expressed  an  interest  in 
acquiring,  entered  into  negotiations  to 
acquire,  or  was  contacted  or  made  an 
inquiry  about  acquiring,  any  interest  in 
the  business  to  be  divested,  aind  shall 
describe  in  detail  each  contact  with  any 
such  person  during  that  period.  The 
trustee  shall  maintain  full  records  of  all 
efforts  made  to  divest  the  Georgia- 
Pacific  AFH  Tissue  Business. 

F.  If  the  trustee  has  not  accomplished 
the  divestitiu«  of  the  Georgia-Pacific 
AFH  Tissue  Business  within  six  (6) 
months  after  it  became  responsible  for 
selling  the  Georgia-Pacific  AFH  Tissue 
Business,  the  trustee  thereupon  shall 
file  promptly  with  the  Court  a  report 
setting  forth  (1)  the  trustee's  efforts  to 
accomplish  the  required  divestiture,  (2) 
the  reasons,  in  the  trustee's  judgment. 


why  the  reqiiired  divestiture  has  not 
been  accomplished,  and  (3)  the  trustee's 
recommendations.  To  the  extent  such 
reports  contain  information  that  the 
trustee  deems  confidential,  such  reports 
shall  not  be  filed  in  the  public  docket 
of  the  Court.  The  trustee  shall  at  the 
same  time  furnish  such  rep(»t  to  the 
parties,  who  shall  each  have  the  right  to 
be  heard  and  to  make  additional 
recommendations  consistent  with  the 
purpose  of  the  Final  Judgment.  The 
Court  shall  enter  thereafter  such  orders 
as  it  shall  deem  appropriate  in  order  to 
carry  out  the  purpose  of  this  Final 
Judgment  which  may,  if  necessary, 
include  extending  this  Final  Jud^ent 
and  the  term  of  the  trustee's 
appointment  by  a  period  requested  by 
the  United  States. 

VILA£BdaTits 

A.  Within  twenty  (20)  calendar  days 
of  the  filing  of  the  Compliant  in  this 
matter  and  every  thirty  (30)  calendar 
days  thereafter  until  the  divestiture  has 
been  completed,  whether  pursuant  to 
Section  IV  or  Section  VI  of  this  Final 
Judgment,  defendants  shall  deliver  to 
the  United  States  an  affidavit  as  to  the 
fact  and  manner  of  their  compliance 
with  Sections  IV  or  VI  of  this  Final 
Judgment.  Each  such  affidavit  shall 
include,  inter  alia,  the  name,  address, 
and  telephone  number  of  each  person 
who,  at  any  time  after  the  period 
covered  by  the  last  such  report,  made  an 
offer  to  acquire,  expressed  an  interest  in 
acqiiiring,  entered  into  negotiations  to 
acquire,  or  was  contacted  or  made  an 
inquiry  about  acquiring,  any  interest  in 
the  Georgia-Pacific  AFH  Tissue 
Business,  and  shall  describe  in  detail 
each  contact  with  any  such  person 
during  that  period.  Each  such  affidavit 
shall  also  include  a  description  of  the 
efforts  that  defendants  have  taken  to 
solicit  potential  purchasers  for  the 
business  to  be  divested  and  to  provide 
required  information  to  potential 
purchasers,  including  the  limitations,  if 
any,  on  such  information.  Assuming  the 
information  set  forth  in  the  affidavit  is 
true  and  complete,  any  objection  by  the 
United  States  to  information  provided 
by  defendants,  including  limitations  on 
information,  shall  be  made  within 
fourteen  (14)  days  of  receipt  of  such 
affidavit. 

B.  Within  twenty  (20)  calendar  days 
of  the  filing  of  the  Complaint  in  this 
matter,  defendants  shall  deliver  to  the 
United  States  an  affidavit  which 
describes  in  detail  all  actions 
defendants  have  taken  and  all  steps 
defendants  have  implemented  on  an 
ongoing  basis  to  preserve  the  Georgia- 
Pacific  AFH  Tissue  Business  pursuant 
to  Section  Vm  of  this  Final  Judgment 


and  the  Hold  Separate  Stipulation  and 
Order  entered  by  the  Court.  The 
affidavit  also  shall  describe,  but  not  be 
limited  to,  defendants'  efforts  to 
maintain  and  operate  the  Georgia- 
Pacific  AFH  Tissue  Business  as  an 
active  competitor,  maintain  its 
management,  staffing,  research  and 
development  activities,  sales,  marketing 
and  pricing,  and  maintain  the  business 
in  operable  condition  at  current 
capacity  configurations.  Defendants 
shall  delivery  to  the  United  States  an 
affidavit  describing  any  changes  to  the 
efforts  and  actions  outlined  in 
defendants'  earlier  affidavit(s)  filed 
pursuant  to  this  Section  within  fifteen 
(15)  calendar  days  after  the  change  is 
implemented. 

C.  Until  one  year  after  the  divestiture 
has  been  completed,  defendants  shall 
preserve  all  records  of  all  efforts  made 
to  preserve  the  business  to  be  divested 
and  to  effect  the  ordered  divestiture. 

Vm.  Hold  Separate  Order 

Until  the  divestiture  required  by  this 
Final  Judgment  has  been  accomplished, 
defendants  shall  take  all  steps  necessary 
to  comply  with  the  Hold  Separate 
Stipulation  and  Order  entered  by  this 
Court.  Defendants  shall  take  no  action 
that  would  jeopardize  the  divestiture 
ordered  by  this  Court 

K.  Finandng 

Defendants  are  ordered  and  directed 
not  to  finance  all  or  any  part  of  any 
purchase  made  pursuant  to  Sections  IV 
or  VI  of  this  Final  Judgment. 

X.  No  Reacquisition 

Defendants  may  not  reacquire  any 
part  of  the  Georgia-Pacific  AFH  Tissue 
Business  divested  during  the  term  of 
this  Final  Judgment. 

XI.  Compliance  Inspection 

For  the  purposes  of  determining  or 
securing  compliance  with  this  Final 
Judgment  or  of  determining  whether 
this  Final  Judgment  should  be  modified 
or  vacated,  and  subject  to  any  legally 
recognized  privilege,  from  time  to  time. 

A.  Duly  authorized  representatives  of 
the  United  States  Department  of  Justice, 
including  consultants  and  other  persons 
retained  by  the  United  States,  upon 
written  request  of  a  duly  authorized 
representative  of  the  Assistant  Attorney 
General  in  charge  of  the  Antitrust 
Division,  and  on  reasonable  notice  to 
defendants  made  to  their  principal 
offices,  shall  be  permitted: 

1 .  Access  during  office  hoius  of 
defendants  to  inspect  and  copy,  or  at 
plaintiff's  option,  to  require  defendants 
to  provide  copies  of,  all  books,  ledgers, 
accoimts,  correspondence,  memoranda. 
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and  other  records  and  dociunents  in  the 
custody  or  possession  or  imder  the 
control  of  defendants  relating  to  the 
matters  contained  in  this  Final 
Judgment  and  the  Hold  Separate 
Stipulation  and  Order;  and 

2.  Subject  to  the  reasonable 
convenience  of  defendants  and  without 
restraint  or  interference  from  them,  to 
interview,  either  informally  or  on  the 
record,  their  officers,  employees,  and 
agents,  who  may  have  coimsel  present, 
regarding  any  such  matters. 

B.  Upon  the  written  request  of  a  duly 
authorized  representative  of  the 
Assistant  Attorney  General  in  charge  of 
the  Antitrust  Division,  made  to 
defendants'  principal  offices, 
defendants  shall  submit  such  written 
reports,  under  oath  if  requested,  with 
respect  to  any  matter  contained  in  this 
Final  Judgment  or  the  Hold  Separate 
Stipulation  and  Order. 

C.  No  information  or  documents 
obtained  by  the  means  provided  in  this 
Section  of  this  Final  Judgment  shall  be 
divulged  by  a  representative  of  the 
United  States  to  any  person  other  than 
an  authorized  representative  of  the 
executive  branch  of  the  United  States, 
except  in  the  course  of  legal  proceedings 
to  which  the  United  States  is  a  party 
(including  grand  jury  proceedings),  or 
for  the  purpose  of  securing  compliance 
with  this  Final  Judgment,  or  as 
otherwise  required  by  law. 

D.  If  at  the  time  information  or 
documents  are  furnished  by  defendants 
to  the  United  States,  defendants 
represent  and  identify  in  writing  the 
material  in  any  such  information  or 
documents  to  which  a  claim  of 
protection  may  be  asserted  under  Rule 
26(c)(7)  of  the  Federal  Rules  of  Civil 
Procediue,  and  defendants  mark  each 
pertinent  page  of  such  material. 
"Subject  to  claim  of  protection  under 
Rule  26(c)(7)  of  the  Federal  Rules  of 
Civil  Procedure,"  then  ten  (10)  calendar 
day's  notice  shall  be  given  to  defendants 
by  the  United  States  prior  to  divtilging 
such  material  in  any  legal  proceeding 
(other  than  a  grand  jiuy  proceeding)  to 
which  defendants  are  not  a  party. 

Xn.  Retention  of  Jnrisdiction 

Jurisdiction  is  retained  by  this  Court 
for  the  purpose  of  enabling  any  of  the 
parties  to  this  Final  Judgment  to  apply 
to  this  Coiut  at  any  time  for  such  further 
orders  and  directions  as  may  be 
necessary  or  appropriate  for  the 
construction  or  carrying  out  of  this  Final 
Judgment,  for  the  modification  of  any  of 
the  provisions  hereof,  for  the 
enforcement  of  compliance  herewith, 
and  for  the  pimishment  of  any 
violations  hereof. 


Xm.  Termination 

Unless  this  Court  grants  an  extension, 
this  Final  Judgment  will  expire  upon 
the  tenth  anniversary  of  the  date  of  its 
entry. 

XIV.  Public  Interest 

Entry  of  this  Final  Judgment  is  in  the 
public  interest. 

Date:  _,  2000. 

Court  approval  subject  to  procedures  of  the 
Antitrust  Procedures  and  Penalties  Act.  15 
U.S.C.  16 
United  States  District  Judge. 

Certificate  of  Service 

I  hereby  certify  under  penalty  of 
perjury  that  on  this  21th  day  of 
November,  2000, 1  caused  copies  of  the 
Complaint,  Final  Judgment,  Hold 
Separate  Stipulation  and  Order,  and 
United  States'  Explanation  of  Consent 
Decree  Procedures  to  be  served  upon  the 
following: 

Wayne  Dale  Collins,  Esq.,  Shearman  & 
Sterling,  801  Pennsylvania  Avenue,  NW., 
Washington,  D.C.  20004-2604,  Counsel  for 
Georgia-Pacific  Corporation 

Ilene  K.  Gotts,  Esq.,  Wachtell,  Lipton,  Rosen 
&  Katz,  51  West  52nd  Street,  New  York, 
New  York  10019-6150,  Counsel  for  Fort 
James  Corporation 

Justin  M.  Dempsey,  Trial  Attorney, 

U.S.  Department  of  Justice,  Antitrust 
Division,  1401  H  Street,  NW.,  Suite  4000, 
Washington,  DC  20530,  Telephone:  202- 
307-5815,  Facsimile:  202-307-6283. 

Competitive  Impact  Statement 

The  United  States,  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act 
("APPA"),  15  U.S.C.  16(b)-(h),  files  this 
Competitive  Impact  Statement  relating 
to  the  proposed  Final  Judgment 
submitted  for  entry  in  this  civil  antitrust 
proceeding. 

I.  Nature  and  Purpose  of  This 
Proceeding 

On  November  21,  2000,  the  United 
States  filed  a  Complaint  alleging  that  the 
acquisition  of  Fort  James  Corporation 
("Fort  James")  by  Georgia-Pacffic 
Corporation  ("Georgia-Pacific")  would 
substantially  lessen  competition  in 
violation  of  Section  7  of  the  Clayton 
Act,  as  amended,  15  U.S.C.  18.  The 
Complaint  alleges  that  the  Defendants 
(Georgia-Pacific  and  Fort  James)  are  the 
two  largest  producers  of  away-from- 
home  ("AFH")  tissue  products  in  the 
United  States.  The  proposed  acquisition 
would  result  in  Georgia-Pacific 
accounting  for  approximately  66  percent 
of  the  dollar  sales  of  AFH  tissue 
products  sold  in  the  United  States,  and 
would  also  result  in  Georgia-Pacific 
controlling  approximately  36  percent  of 
North  American  tissue  parent  roll 


productive  capacity.  As  alleged  in  the 
Complaint,  the  transaction  will 
substantially  lessen  competition  in  the 
production  and  sale  of  AFH  tissue 
products  in  the  United  States,  thereby 
harming  consumers.  Accordingly,  the 
prayer  for  relief  in  the  Complaint  seeks 
among  other  things:  (1)  A  judgment  that 
the  proposed  acquisition  woiUd  violate 
Section  7  of  the  Clayton  Act;  and  (2) 
permanent  injunctive  relief  that  would 
prevent  Defendants  from  carrying  out 
the  acquisition  or  otherwise  combining 
their  businesses  or  assets. 

At  the  same  time  the  Complaint  was 
filed,  the  United  States  also  filed  a 
proposed  settlement  that  would  permit 
Georgia-Pacific  to  acquire  Fort  James, 
provided  that  Georgia-Pacific  divest  its 
AFH  Tissue  Business  (as  defined  in  the 
proposed  Final  Judgment)  in  order  to 
preserve  competition.  The  settlement 
consists  of  a  proposed  Final  Judgment 
and  a  Hold  Separate  Stipulation  and 
order. 

The  proposed  Final  Judgment  orders 
Defendants  to  divest  the  Georgia-Pacific 
AFH  Tissue  Business  to  an  acquirer  or 
acquirers  approved  by  the  United  States. 
Defendants  must  complete  the 
divestiture  within  one  himdred  twenty 
(120)  calendar  days  after  the  filing  of  the 
Compliant,  or  five  days  after  notice  of 
the  entry  of  the  Final  Judgment, 
whichever  is  later.  The  United  States 
may  nominate  a  trustee  to  monitor  the 
divestiture  process  at  any  point.  U 
Defendants  do  not  complete  the 
divestiture  within  the  prescribed  time, 
then,  imder  the  terms  of  the  proposed 
Final  Judgment,  this  Court  will  appoint 
a  trustee  to  sell  the  Georgia-Pacific  AFH 
Tissue  Business,  if  a  monitoring  trustee 
has  not  already  been  appointed.  If  a 
monitoring  trustee  has  been  appointed, 
that  person  shall  monitor  the  divestiture 
by  the  Defendants  and  complete  the 
divestitiu^  if  Defendants  have  not 
completed  the  divestiture  within  the 
prescribed  time. 

The  Hold  Separate  Stipulation  and 
Order,  which  this  Coiut  entered  on 
November  21,  2000,  and  the  proposed 
Final  Judgment  require  Defendants  to 
preserve,  maintain  and  continue  to 
operate  the  Georgia-Pacific  AFH  Tissue 
Business  as  an  independent,  ongoing, 
economically  viable  competitive 
business,  with  the  management,  sales 
and  operations  held  separate  from 
Georgia-Pacific's  other  operations. 

The  United  States  and  Defendants 
have  stipulated  that  the  proposed  Final 
Judgment  may  be  entered  after 
compliance  with  the  APPA.  Entry  of  the 
proposed  Final  Judgment  would 
terminate  this  action,  except  that  this 
Court  would  retain  jurisdiction  to 
construe,  modify  or  enforce  the 
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provisions  of  the  proposed  Final 
Judgment  and  to  punish  violations 
thereof. 

n.  Description  of  the  Events  Giving  Rise 
to  the  Alleged  Violation  of  the  Antitrust 
Laws 

A.  The  Defendants 

1.  Georgia-Pacific  Coqioration 

Georgia-Pacific,  a  Georgia  corporation 
with  its  principal  place  of  business  in 
Atlanta,  Georgia,  is  the  second  largest 
forest  products  company  in  the  United 
States,  and  also  the  second  largest 
manu&cturer  of  AFH  tissue  products  in 
the  United  States,  hi  1999.  Georgia- 
Pacific  reported  sales  of  approximately 
$18  billion,  with  $1.4  billion  of  sales  in 
tissue  products  in  the  United  States, 
$674  million  of  which  was  derived  from 
sales  of  AFH  tissue  products  in  the 
United  States. 

2.  Fort  James  Corporation 

Fort  James,  a  Virginia  corporation 
with  its  principal  place  of  business  in 
Deerfield,  Illinois,  is  the  largest  tissue 
manufacturer  and  the  largest  AFH  tissue 
products  manufacturer  in  the  United 
States.  In  1999,  Fort  James  reported 
sales  of  approximately  $7  billion,  with 
$3.1  billion  of  sales  in  tissue  products 
in  the  United  States,  $1.3  billion  of 
which  was  derived  from  sales  of  AFH 
tissue  products  in  the  United  States. 

B.  The  Proposed  Acquisition 

On  or  about  July  16,  2000,  Georgia- 
Pacific  entered  into  an  agreement  with 
Fort  James  to  purchase  Fort  James  for 
cash  and  Georgia-Pacific  stock  with  an 
aggregate  value  of  approximately  $11 
bilUon.  The  proposed  combination  of 
Georgia-Pacific  and  Fort  James 
precipitated  the  United  States's  antitrust 
suit. 

C.  The  Competitive  Effects  of  the 
Acquisition  in  AFH  Tissue 

1.  The  AFH  Tissue  Market 

AFH  tissue  products  are  tissue 
products  consumer  primarily  in 
commercial  and  other  away-from-home 
establishments,  such  as  office  buildings, 
factories,  restaurants,  hospitals,  schools, 
hotels  and  airports.  The  Complaint 
alleges  that  three  separate  categories  of 
AFH  tissue  are  relevant  products  (or 
lines  of  commerce)  Mrithin  the  meaning 
of  Section  7  of  the  Clayton  Act:  AFH 
bathroom  tissue,  AFH  paper  napkins, 
and  AFH  paper  towels.  There  are  no 
reasonably  interchangeable  substitutes 
for  any  of  these  relevant  products  to 
which  a  significant  number  of 
consumers  would  switch  in  response  to 
a  small  but  significant  increase  in  price. 


AFH  tissue  products  differ  from  retail 
tissue  products  (those  sold  in  grocery 
stories,  club  stores  and  other  retail 
outlets)  in  numerous  important  respects, 
including  significant  physical 
differences,  distinct  cfistribution 
channels,  branding,  industry 
recognition,  purchaser  perception,  and 
significant  price  differences.  Because  of 
these  differences,  a  small  but  significant 
increase  in  the  price  of  AFH  tissue 
products  would  not  cause  a  significant 
number  of  purchasers  to  switch  toretail 
tissue  products.  Additionally,  AFH     , 
tissue  products  are  often  produced 
using  distinct  production  equipment 
and  processes,  and  a  significant  number 
of  tissue  product  manufacturers  produce 
only  AFH  or  retail  tissue  products,  but 
not  both. 

A  significant  amoimt  of  AFH  tissue 
products  are  sold  to  national  accounts, 
such  as  quick  serve  restaiumits.  Many 
national  account  customers  require 
national  suppliers  of  AFH  tissue 
products  to  ensure  consistent  product 
quality  and  timely  delivery.  In  addition, 
is  it  usually  more  efficient  and  less 
costly  for  national  accounts  and 
distributors  servicing  national  accounts 
to  deal  with  a  single  tissue  supplier 
with  the  ability  to  supply  all  the 
customers'  locations,  rather  than  with 
several  suppliers  servicing  only  limited 
regions.  Therefore,  for  many  AFH  tissue 
purchasers,  the  only  reasonably 
acceptable  suppliers  for  AFH  tissue 
products  are  the  few  AFH  tissue 
manufacturers  capable  of  servicing 
national  accounts. 

The  production  of  AFH  tissue 
products  is  a  two-stage  process.  First, 
"parent  rolls"  of  tissue  are  produced  on 
very  large,  expensive  and  complex 
machines  ("tissue  machines"),  which 
are  suitable  only  for  making  tissue 
paper.  A  tissue  machine  combines  water 
and  certain  types  and  grades  of  pulp  at 
the  "wet  end"  of  the  machine  and 
processes  these  materials  into  various 
types,  grades  and  "basis  weights"  of 
tissue  paper,  which  correspond  to  the 
particular  physical  properties  required 
by  the  finished  tissue  product  being 
produced.  As  tissue  paper  comes  off  the 
"dry  end"  of  the  machine,  it  is  wound 
into  a  "parent  roll"  which  can  weigh 
several  tons  and  measure  eight  to  ten 
feet  in  diameter  and  up  to  25  feet  in 
length.  Tissue  parent  rolls  are 
subsequently  converted  by  specialized 
machines  into  finished  tissue  products. 

This  manufacturing  process  permits 
supply  substitution  by  a  significant 
number  of  AFH  tissue  manufacturers 
among  the  three  AFH  tissue  products. 
Thus,  while  each  AFH  tissue  product  is 
a  separate  line  of  commerce  and  a 
relevant  market  for  purposes  of  the 


Clayton  Act,  the  ability  of  a  significant 
number  of  suppliers  to  efficiently 
switch  their  production  among  AFH 
tissue  products  means  that  in  each 
market  the  competitive  effects  will  be 
similar.  Thus,  the  Complaint  alleges  that 
AFH  bathroom  tissue,  AFH  paper 
napkins,  and  AFH  paper  towels  can  be 
usefully  aggregated  into  what  is  referred 
to  here  as  the  "AFH  tissue  market." 

The  Complaint  alleges  that  the 
relevant  geographic  market  within  the 
meaning  of  Section  7  of  the  Clayton  Act 
is  no  larger  than  the  United  States, 
Mexico  and  Canada  ("North  America"), 
and  may  be  smaller.  AFH  tissue 
products  are  light  and  bulky,  and 
consequently,  a  relatively  small  amoimt 
of  product  will  fill  a  trudc,  making 
shipping  long  distances  uneconomical. 
Accordingly,  the  amount  of  AFH  tissue 
products  imported  into  the  United 
States  is  negligible,  and  a  small  but 
significant  increase  in  the  price  of  any 
AFH  tissue  product  would  not  cause  a 
sufficient  number  of  purchasers  to 
switch  to  finished  products 
manufactiired  outside  the  United  States 
to  make  the  price  increase  unprofitable. 
Parent  rolls  of  tissue  paper  (those  not 
yet  converted  into  a  final  tissue  product) 
can  be  shipped  economically  longer 
distances  than  finished  tissue  products, 
making  it  profitable  to  ship  parent  rolls 
from  part  of  Canada  and  parts  of  Mexico 
to  converting  facilities  in  parts  of  the 
United  States  for  processing  into 
finished  goods. 

2.  Anticompetitive  Consequences  of  the 
Acquisition 

The  Complaint  alleges  that  Georgia- 
Pacific's  acquisition  of  Fort  James 
would  enable  Georgia-Pacific  to 
unilaterally  exercise  market  power  in 
the  market  for  AFH  tissue  products  by 
reducing  the  output  of  those  products 
and  the  output  of  the  AFH  parent  rolls 
used  to  produce  AFH  tissue,  causing  the 
price  for  AFH  tissue  products  sold  in 
the  United  States  to  increase  following 
the  merger. 

Georgia-Pacific  has  approximately  11 
percent  of  North  American  capacity  for 
the  production  of  AFH  tissue,  and  Fort 
James  has  approximately  25  percent. 
Hence,  the  acquisition  would  result  in 
Georgia-Pacific  accoimting  for 
approximately  36  percent  of  available 
North  American  APH  parent  roll 
capacity.  This  increase  in  industry 
capacity  controlled  by  Georgia-Pacific 
would  give  it  sufficient  capacity  to 
profit  from  the  increase  in  price  caused 
by  a  imilateral  reduction  in  output  after 
this  merger.  While  in  other  cases,  this 
level  of  industry  capacity  might  not 
allow  for  a  profitable  unilateral  price 
increase  resulting  from  an  output 
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reduction,  two  factors  in  this  case  give 
rise  to  a  significant  anticompetitive 
effect.  Demand  for  AFH  tissue  products 
is  relatively  inelastic,  and 
manufactiu«rs  of  AFH  parent  rolls 
converted  into  products  for  sale  in  the 
United  States  are  already  operating  at  or 
near  capacity  and  are  not  able  to  expand 
piarent  roll  output  quickly.  The 
evaluation  of  the  profit-maximization 
calculation  for  the  merged  firm,  the  low 
elasticity  of  parent  roll  demand,  the 
contribution  margin  of  parent  rolls  and 
the  fact  that  competitors  are  operating  at 
or  very  near  their  capacity  and  cannot 
timely  increase  that  capacity  led  to  the 
conclusion  that  the  amount  of  capacity 
controlled  post-merger  would  give 
Georgia-Pacific  the  opportimity  and 
incentive  to  reduce  output  unilaterally 
and  thereby  increase  its  prices  and 
profits  at  the  expense  of  purchasers. 

With  respect  to  the  sale  of  AFH  tissue 
products.  Georgia-Pacific  and  Fort  James 
are  the  two  largest  producers  of  AFH 
tissue  products  in  die  United  States. 
Georgia-Pacific  has  approximately  a  23 
percent  market  share  of  dollar  sales  and 
Fort  James  has  approximately  a  43 
percent  market  share  of  dollar  sales, 
resulting  in  the  combined  from  having 
approximately  a  66  percent  share  of 
dollar  sales  in  the  United  States 
following  the  merger.  Moreover,  only  a 
few  suppliers  of  AFH  tissue  products 
typically  qualify  as  acceptable  suppliers 
to  national  accoimt  customers,  due  to 
needs  relating  to  volume,  uniform 
quality  and  consistency,  timely  delivery 
on  a  national  basis,  and  distributional 
efficiencies.  The  loss  of  Fort  James  as 
one  of  the  few  competitors  capable  of 
competing  for  national  accounts 
business  will  likely  result  in  higher 
prices  to  these  customers. 

Entry  is  imlikely  to  be  timely,  likely 
or  sufficient  to  prevent  the  exercise  of 
market  power  that  Georgia-Pacific 
would  be  able  to  engage  in  following  the 
merger.  Entry  into  AFH  tissue  products 
business  would  require  a  high  sunk 
capital  investment  in  equipment  and 
facilities.  AFH  parent  roll  making 
machines  are  expensive  and  require 
eottensive  environmental  permitting  to 
install.  Design  and  construction  is  also 
lengthy.  The  time  required  from  initial 
planning  for  a  new  machine  to  final 
construction  is  more  than  two  years. 
Furthermore,  a  successful  new  entrant 
would  require  converting  lines  to 
produce  finished  tissue  products,  a 
reliable  distribution  system  and  an 
extensive  sales  force.  As  a  result  of  these 
factors,  new  entry  into  the  AFH  tissue 
products  business,  especially  entry  that 
would  replace  lost  competition  in  sales 
to  national  accoimts,  is  not  likely  to 
occur. 


m.  Explanation  of  the  Proposed  Final 
Judgment 

The  proposed  Final  Judgment  requires 
that  Georgia-Pacific  divest  its  AFH 
Tissue  Business  to  a  purchaser  or 
purchasers,  approved  by  the  United 
States,  that  can  compete  effectively  in 
the  AFH  tissue  business  and  thereby 
remedy  the  anticompetitive  effects 
alleged  in  the  Complaint.  Specifically, 
the  proposed  Final  Judgment  requires 
Georgia-Pacific  to  divest  as  an  ongoing 
business  virtually  all  of  the  tangible  and 
intangible  assets  of  Georgia-Pacific 
Tissue  LLC  (defined  in  the  proposed 
Final  Judgment),  the  Georgia-Pacific 
business  unit  responsible  for  its  AFH 
tissue  manufacturing,  marketing  and 
sales.  The  divestitiue  includes  all 
customer  lists  and  the  sales  and 
marketing  force  employment  contracts 
and  relationships  of  Georgia-Pacific 
Tissue  LLC  along  with  its  current 
productive  assets.  The  assets  include 
four  tissue  making  mills  located  in 
Menasha,  Wisconsin;  Flagstaff,  Arizona; 
Alsip,  Illinois;  and  Gary,  Indiana;  with 
total  tissue  machine  capacity  of 
approximately  368,000  tons  per  year. 
The  assets  to  be  divested  also  include 
five  tissue  converting  facilities  located 
in  Neenah,  Wisconsin;  Bellemont, 
Arizona:  Brattleboro,  Vermont; 
Greenwich,  New  York;  and  LaGrange, 
Georgia;  with  total  tissue  converting 
capacity  of  approximately  560,000  tons 
per  year. 

Georgia-Pacific  is  also  required  to 
offer,  at  the  purchaser's  option,  a  supply 
contract  to  provide  the  purchaser  with 
up  to  120,000  tons  per  year  of  tissue 
parent  rolls.  The  supply  contract  is 
limited  to  an  initial  term  of  three  years, 
with"  two  one-year  extensions  possible  if 
the  United  States  concurs.  The  supply 
contract  is  intended  to  bridge  the  gap 
between  the  converting  capacity  and  the 
parent  roll  capacity  being  divested,  and 
provides  adequate  time  for  the 
purchaser  to  plan  for  and  build  a  new 
tissue  mill,  which  can  take  as  long  as 
five  years.  The  supply  contract  replaces 
a  similar  agreement  between  Georgia- 
Pacific  and  Georgia-Pacific  Tissue  LLC, 
and  is  intended  to  ensure  the 
continuation  of  the  divested  assets  as  an 
ongoing  and  viable  business  capable  of 
competing  effectively  in  the  production 
and  sale  of  AFH  tissue  products. 
Georgia-Pacific's  compliance  with  the 
requirements  of  the  Final  Judgment  will 
prevent  an  increase  in  market  share  in 
AFH  tissue  products  as  a  result  of  its 
acquisition  of  Fort  James,  and  preserve 
the  competition  that  would  have  been 
lost  as  a  result  of  the  acquisition. 

Defendants  must  use  their  best  efforts 
to  divest  the  Georgia-Pacific  AFH  Tissue 


Business  as  expeditiously  as  possible. 
The  proposed  Final  Judgment  provides 
that  the  Georgia-Pacific  AFH  Tissue 
Business  be  divested  in  such  a  way  as 
to  satisfy  the  United  States,  in  its  sole 
discretion,  that  the  acquirer(s)  can  and 
will  use  the  assets  as  part  of  a  viable, 
ongoing  business,  and  that  if  there  are 
multiple  divestitures,  that  at  least  one  of 
the  purchasers  will  become,  as  a  result 
of  the  divestiture,  capable  of  competing 
effectively  in  supplying  AFH  tissue 
products  to  national  accounts. 

The  United  States  may  at  any  time 
nominate  a  trustee  to  monitor  the 
divestiture.  If  Defendants  do  not 
accomplish  the  ordered  divestiture 
within  the  prescribed  time  period,  then 
the  monitoring  trustee  will  immediately 
assuime  the  sole  power  and  authority  to 
accomplish  the  divestiture.  If  a 
monitoring  trustee  has  not  yet  been 
appointed,  the  Court  shall  appoint  a 
trustee  upon  application  by  the  United 
States. 

If  a  trustee  is  appointed,  the  proposed 
Final  Judgment  provides  that 
Defendants  must  cooperate  fully  with 
the  trustee  and  pay  all  of  the  trustee's 
costs  and  expenses.  The  trustee's 
compensation  will  be  structured  to 
provide  an  incentive  for  the  trustee 
based  on  the  price  and  terms  of  the 
divestiture  and  the  speed  with  which  it 
is  accomplished.  After  the  trustee's 
appointment  becomes  effective,  the 
trustee  will  file  monthly  reports  with 
the  United  States  and  this  Court  setting 
forth  either  the  Defendants'  or  the 
trustee's  efforts,  whichever  is 
applicable,  to  accomplish  the  required 
divestiture.  If  at  the  end  of  six  months 
after  a  trustee  has  become  responsible 
for  selling  the  Georgia-Pacific  AFH 
Tissue  Business,  the  divestiture  has  not 
been  accomplished,  then  the  trustee 
shall,  and  the  United  States  and 
Defendants  may,  make 
recommendations  to  this  Court,  which 
shall  enter  such  orders  as  appropriate  to 
carry  out  the  purpose  of  the  Final 
Judgment. 

IV.  Remedies  Available  to  Potential 
Private  Litigants 

Section  4  of  the  Clajrton  Act,  15 
U.S.C.  15,  provides  that  any  person  who 
has  been  injured  as  a  result  of  conduct 
prohibited  by  the  antitrust  laws  may  / 

bring  suit  in  federal  district  court  to 
recover  three  times  the  damages  the 
person  has  suffered,  as  well  as  the  costs 
of  bringing  a  lawsuit  and  reasonable 
attorneys'  fees.  Entry  of  the  proposed 
Final  Judgment  will  neither  impair  nor 
assist  the  bringing  of  any  private 
antitrust  damage  action.  Under  the 
provisions  of  Section  5(a)  of  the  Clayton 
Act,  15  U.S.C.  16(a),  the  proposed  Final 
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Judgment  has  no  effiect  as  prima  facie 
evidence  in  any  subsequent  private 
lawsuit  that  may  be  brought  against 
Defendants. 

V.  Procedures  Available  for 
Modification  of  the  Proposed  Final 
Judgment 

The  parties  have  stipulated  that  the 
proposed  Final  Judgment  may  be 
entered  by  this  Court  after  compliance 
with  the  provisions  of  the  APPA, 
provided  that  the  United  States  has  not 
withdrawn  its  consent.  The  APPA 
conditions  entry  of  the  decree  upon  this 
Court's  determination  that  the  proposed 
Final  Judgment  is  in  the  public  interest. 

The  APPA  provides  a  period  of  at 
least  sixty  (60)  days  preosding  the 
effective  date  of  the  proposed  Final 
Judgment  within  which  any  person  may 
submit  to  the  United  States  written 
comments  regarding  the  proposed  Final 
Judgment.  Any  f>erson  who  wishes  to 
comment  should  do  so  within  sixty  (60) 
days  of  the  date  of  pubUcation  of  this 
Competitive  Impact  Statement  in  the 
Federal  Register.  The  United  States  will 
evaluate  and  respond  to  the  comments. 
All  comments  will  be  given  due 
consideration  by  the  Department  of 
Justice,  which  remains  free  to  withdraw 
its  consent  to  the  proposed  Final 
Judgment  at  any  time  prior  to  entry.  The 
comments  and  the  response  of  the 
United  States  will  be  filed  with  this 
Coiul  and  published  in  the  Federal 
Register.  Written  comments  should  be 
submitted  to:  J.  Robert  Kramer  II,  Chief, 
Litigation  D  Section  Antitrust  Division, 
United  States  Department  of  Justice, 
1401  H  Street,  NW.,  Suite  3000, 
Washington,  DC  20530. 

The  proposed  Final  Judgment 
provides  that  this  Court  retains 
jurisdiction  over  this  action,  and  the 
parties  may  apply  to  this  Court  for  any 
order  necessary  or  appropriate  for  the 
modification,  interpretation,  or 
enforcement  of  the  Final  Judgment. 

VI.  Ahematives  to  the  Proposed  Final 
Judgment 

The  United  States  considered,  as  an 
alternative  to  the  proposed  Final 
Judgment,  a  full  trial  on  the  merits 
against  Defendants.  The  United  States  is 
satisfied,  however,  that  the  divestiture 
of  the  Georgia-Pacific  AFH  Tissue 
Business,  and  other  relief  contained  in 
the  proposed  Final  Judgment  will 
establish,  preserve  and  ensure  a  viable 
competitor  in  the  relevant  market 
identified  by  the  United  States.  Thus, 
the  United  States  is  convinced  that  the 
proposed  Final  Judgment,  once 
implemented  by  the  Court,  will  prevent 
Georgia-Pacific's  acqmsition  of  Fort 


James  bom  having  adverse  competitive 
effects. 

Vn.  Standard  of  Review  Under  the 
APPA  for  Proposed  Final  Judgment 

The  APPA  requires  that  proposed 
consent  judgments  in  antitrust  cases 
brought  by  the  United  States  be  subject 
to  a  si3cty  (60)  day  comment  period,  after 
which  the  coiul  shall  determine 
whether  entry  of  the  proposed  Final 
Judgment  is  "in  the  public  interest."  In 
making  that  determination,  the  coiul 
may  consider — 

(1)  the  comftetitive  impact  of  such 
judgment,  including  termination  of  alleged 
violations,  provisions  for  enforcement  and 
modification,  duration  or  relief  sought, 
anticipated  effects  of  alternative  remedies 
actually  considered,  and  any  other 
considerations  bearing  upon  the  adequacy  of 
such  judgment; 

(2)  the  impact  of  entry  of  such  judgment 
upon  the  public  generally  and  individuals 
alleging  specific  injury  from  the  violations 
set  forth  in  the  complaint  including 
consideration  of  the  public  benefit,  if  any,  to 
be  derived  from  a  determination  of  the  issues 
at  trial. 

15  U.S.C.  16(e)  (emphasis  added).  As 
the  Court  of  Appeals  for  the  District  of 
Columbia  has  held,  the  APPA,  permits 
a  court  to  consider,  among  other  things, 
the  relationship  between  the  remedy 
secured  and  the  specific  allegations  set 
forth  in  the  government's  complaint, 
whether  the  decreed  is  sufficiently 
clear,  whether  enforcement  mechanisms 
are  sufficient,  and  whether  the  decree 
may  positively  harm  third  parties.  See 
United  States  v.  Microsoft  Corp.,  56  F.3d 
1448, 1458-62  (D.C.  Cir.  1995). 

In  conducting  this  inquiry,  "the  Court 
is  nowhere  compelled  to  go  to  trial  or 
to  engage  in  extended  proceedings 
which  might  have  the  effect  of  vitiating 
the  benefits  of  prompt  and  less  costly 
settlement  through  the  consent  decree 
process." '  Rather, 

absent  a  showing  of  corrupt  failure  of  the 
government  to  discharge  its  duty,  the  Court, 
in  making  its  public  interest  finding,  should 
*  *  *  carefully  consider  the  explanations  of 
the  government  in  the  competitive  impact 
statement  and  its  responses  to  comments  in 
order  to  determine  whether  those 


>  119  Cong.  Rec.  24398  (1973).  See  United  States 
V.  GUlette  Co..  406  F.  Supp.  713.  715  (D.  Mass. 
197S).  A  "public  interest"  determination  can  be 
made  properly  on  the  l>asis  pf  the  Competitive 
Impact  Statement  and  Response  to  Comments  filed 
pursuant  to  the  APPA.  Although  the  APPA 
authorizes  the  use  of  additional  procedures,  those 
procedures  are  discretionary  (15  U.S.C  16(f)).  A 
court  need  not  invoke  any  of  them  unless  it  believes 
that  the  comments  have  raised  significant  issues 
and  that  further  proceedings  would  aid  the  court  in 
resolving  those  issues.  See  H.R.  Rep.  No.  93-1463, 
93rd  Cong.  2d  Sess.  a-9  (1974).  reprinted  in  1974 
U.S.C.C.A.N.  6535,  6538. 


explanations  are  reasonable  under  the 
circumstances.^ 

Accordingly,  with  respect  to  the 
adequacy  of  the  relief  secured  by  the 
decree,  a  court  may  not  "engage  in  an 
unrestricted  evaluation  of  what  relief 
would  best  serve  the  public."  United 
Statesv.  BNS.  Inc..  858  F.2d  456,  462- 
63  (9th  Cir.  1988),  quoting  United  States 
V.  Bechtel  Corp..  648  F.2d  660,  666  (9th 
Cir.),  cer.  denied.  454  U.S.  1083  (1981); 
cert,  denied.  454  U.S.  1083  (1981);  see 
a7so  Microsoft,  56  F.3d  at  1458. 
Precedent  requires  that 

[tjhe  balancing  of  competing  social  and 
political  interests  affected  by  a  proposed 
antitrust  consent  decree  must  be  left,  in  the 
first  instance,  to  the  discretion  of  the 
Attorney  General.  The  court's  role  in 
protecting  the  public  interest  is  one  of 
insuring  that  the  government  has  not 
breached  its  duty  to  the  public  in  consenting 
to  the  decree.  The  court  is  required  to 
determine  not  whether  a  particular  decree  is 
the  one  that  will  best  serve  society,  but 
whether  the  settlement  is  "within  the  reaches 
of  the  public  interest."  More  elaborate 
requirements  might  undermine  the 
effectiveness  of  antitrust  enforcement  by 
consent  decree.^ 

The  proposed  Final  Judgment, 
therefore,  should  not  be  reviewed  imder 
a  standard  of  whether  it  is  certain  to 
eliminate  every  anticompetitive  effect  of 
a  particular  practice  or  whether  it 
mandates  certainty  of  bee  competition 
in  the  future.  Court  approval  of  a  final 
judgment  requires  a  standard  more 
flexible  and  less  strict  than  the  standard 
required  for  a  finding  of  liability.  A 
"proposed  decree  must  be  approved 
even  if  it  falls  short  of  the  remedy  the 
court  would  impose  on  its  own,  as  long 
as  it  falls  within  the  range  of 
acceptability  or  is  'within  the  reaches  of 
public  interest.'  "* 

Moreover,  the  court's  role  under  the 
APPA  is  limited  to  reviewing  the 
remedy  in  relationship  to  the  violations 
that  the  United  States  alleges  in  its 
Complaint,  and  does  not  authorize  the 


'  United  States  v.  Mid- America  Dairymen,  Inc., 
1977-1  Trade  Cas.  (CCH)  1 61.508,  at  71,980  (W.D. 
Mo.  1977);  See  also  United  Stales  v.  Loew's  Inc., 
783  F.  Supp.  211,  214  (S.D.N.Y.  1992),  United 
States  v.  Columbia  Artists  Mgmt..  Inc.,  662  F.Supp. 
865,  870  (S.D.N.Y.  1987). 

3  United  States  v.  Bechtel.  Corp.,  648  F.2d  at  666 
(citations  omitted)  (emphasis  added):  see  United 
States  V.  BNS,  Inc..  858  F.2d  at  463;  United  States 
v.  National  Broadcasting  Co.,  449  F.  Supp.  1127, 
1143  (CD.  Cal.  1978):  United  States  v.  Gillette  Co., 
406  F.  Supp.  at  716.  See  also  United  States  v. 
American  Cynamid  Co..  719  F.2d  558,  565  (2d  Cir. 
1983),  cert  denied,  465  U.S.  1101  (1984). 

*  United  States  v.  American  Tel.  6-  Tel.  Co..  552 
F.  Supp.  131. 151  (D.D.C.  1982)  (quoting  Gillette. 
406  F.  Supp.  at  716).  affd  sub  nom.  Maryland  v. 
United  States.  460  U.S.  1001  (1983):  United  States 
v.  Alcan  Aluminum.  Ltd..  605  F.  Supp.  619,  222 
(W.D.  Ky.  1985;  United  States  v.  Carrols  Dev.  Corp.. 
454  F.  Supp.  1215,  1222  (N.D.N.Y.  1978). 


court  to  "construct  [its]  own 
hypothetical  case  and  then  evaluate  the 
decree  against  that  case."  Microsoft,  56 
F.3d  at  1459.  Since  the  "court's 
authority  to  review  the  decree  depends 
entirely  on  the  government's  exercising 
its  prosecutorial  discretion  by  bringing 
a  case  in  the  first  place,"  it  follows  that 
the  court  "is  only  authorized  to  review 
the  decree  itself,"  and  not  to  "effectively 
redraft  the  complaint"  to  inquire  into 
other  matters  that  the  United  States 
might  have  but  did  not  pursue.  Id. 

Vm.  Determinative  Documents 

There  are  no  determinative  materials 
or  documents  within  the  meaning  of  the 
APPA  that  were  considered  by  the 
United  States  in  formulating  the 
proposed  Final  Judgment. 

Dated:  January  25,  2001.  Washington,  D.C. 
Respectfully  submitted, 

Justin  M.  Dempsey 

(DC  Bar  #  425976) 

Joseph  M.  Miller 

(DC  Bar  «  439965) 

Mark  J.  Botti 

(EX:  Bar  #  416948} 

Attorneys,  U.S.  Department  of  Justice, 
Antitrust  Division,  Litigation  II  Section, 
1401  H  Street.  NW.,  Suite  3000, 
Washington,  DC  20530,  202-307-0924. 

Certificate  of  Service 

I  hereby  certify  that  J  served  a  copy 

of  the  foregoing  Competitive  Impact 

Statement  via  First  Class  United  States 

Mail  and  facsimile  transmission,  this 

25th  day  of  January  2001,  on: 

Counsel  for  Georgia-Pacific  Corporation 

Wa)me  Dale  Collins,  Esq. 

Sherman  &  Sterling, 

599  Lexington  Avenue. 

New  York,  NY  10022 

Counsel  for  Fort  James  Corporation 

Ilene  K.  Gotts,  Esq. 

Wachtell,  Lipton,  Rosen  &  Katz, 

51  West  52nd  Street, 

New  York,  New  York  10019-6150 

Justin  M.  Dempsey,  Attorney,  U.S. 
Department  of  Justice,  Antitrust 
Division,  1401  H  Street,  NW.,  Suite 
3000,  Washington,  DC  20530,  Direct 
line  (202)  307-5815. 
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DEPARTMENT  OF  LABOR 

Office  Of  the  Secretary 

SutHniseion  for  0MB  Review; 
Comment  Request 

January  16,  2001. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 


the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor.  To  obtain  documentation  contact 
Darrin  King  at  (202)  693-4129  or  E-Mail 
King-Danin  @dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  MSHA, 
Office  of  Management  and  Budget, 
Room  10235,  Washington,  DC  20503 
((202)  395-7316),  within  30  days  from 
the  date  of  this  publication  in  Uie 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Agency:  Mine  Safety  and  Health 
Adininistration  (MSHA). 

Title:  Ventilation  Plans,  Tests,  and 
Examinations  in  Underground  Coal 
Mines. 

OMB  Number:  1219-0088. 

Affected  Public:  Business  or  other  for- 
profit  and  State,  Local,  or  Tribal 
Government. 

Frequency:  On  occasion;  monthly; 
weekly;  and  daily. 

Number  of  Respondents:  980. 

Number  of  Ann  ual  Responses: 
2.262,566. 

Estimated  Time  Per  Response:  Varies 
bom  approximately  16  hours  for  large 
mines  to  update  and  submit  a  Mine 
Ventilation  Plan  to  approximately  three 
minutes  for  a  mine  foreman  to 
coimtersign  a  record  of  hazardous 
conditions  resulting  from  unintentional 
fan  stoppages  of  greater  than  15 
minutes. 


Total  Burden  Hours:  2,725,770. 

Total  Annualized  Capital/Startup 
Costs:  $40. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $19^,256. 

Description:  The  Standard  for 
Ventilation  Plans,  Tests,  and 
Examinations  in  Undergroimd  Coal 
Mines  requires  that  mine  operators 
maintain  records  concerning  the 
ventilation  system,  tests,  and 
examinations  which  are  required  by  the 
Standard.  The  information  is  necessary 
to  insure  that  the  integrity  of  a  mine's 
ventilation  system  is  being  maintained 
and  that  a  safe  and  healthful  work 
environment  is  provided  to  miners. 

Ira  L.  Mills. 

Departmental  Clearance  Officer. 

[PR  Doc.  01-3069  Filed  2-5-01;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Office  of  ttw  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

January  31,  2001. 

The 'Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor.  To  obtain  documentation  contact 
Darrin  King  at  (202)  693-4129  or  E-Mail 
King-Darrin@dol  .gov . 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  ETA,  Office 
of  Management  and  Budget,  Room 
10235,  Washington,  DC  20503  ((202) 
395-7316),  within  30  days  from  the  date 
of  this  publication  in  the  Federal 
Register.  . 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 
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•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technologicai  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Agency:  Employment  and  Training 
Administration  (ETA). 

Title:  hicome  and  Eligibility 
Verification. 

OMB  Number:  1205-0238. 

Affected  Public:  State,  Local,  or  Tribal 
Government. 

Frequency:  Quarterly. 

Number  of  Respondents:  53. 

Number  of  Annual  Responses:  212. 

Estimated  Time  Per  Response:  Varies 
from  an  estimated  2  seconds  to  provide 
notification  to  claimants  to  10  minutes 
to  Obtain  UI  information  and  cross- 
match with  wage  information. 

Total  Burden  Hours:  39,388. 

Total  Annualized  Capital/Startup 
Costs:  SO. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $984,700. 

Description:  The  exchange  of  UI  wage 
record  and  benefit  payment  information 
allows  child  support  and  Social 
Security  Agencies  to  verify  an 
applicant's  eligibility  for  benefits 
available  under  Titles  n  and  XVI  of  the 
Social  Security  Act. 

MauramHill, 

Acting  Departmental  Clearance  Officer. 
(FR  Doc.  01-3070  Filed  2-5-01;  8:45  am] 

aUJNQ  COOC  4B10-3e-« 


DEPARTMENT  OF  LABOR 

Office  of  the  Sacratary 

Submission  for  OMB  Review; 
Comment  Request 

lanuary  31,  2001. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor.  To  obtain  dociunentation  contact 
Darrin  King  at  (202)  693-4129  or  E-Mail 
to  King-Darrinedol.gov. 


Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  OSHA, 
Office  of  Management  and  Budget, 
Room  10235,  Washington,  DC  20503 
((202)  395-7316),  within  30  days  from 
the  date  of  this  publication  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  tne  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  coUection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Agency:  Oiccupational  Safety  and 
Health  Administration  (OSHA). 

Title:  Lead  in  General  Industry. 

OAfB  Number:  1218-0092. 

Affected  Public:  Business  or  other  for- 
profit;  Federal  Government;  and  State, 
Local  or  Tribal  Government. 

Frequency:  On  occasion. 

Number  of  Respondents:  50,031. 

Number  ofAimual  Responses: 
4,990,031. 

Estimated  Time  Per  Response:  Varies 
from  5  minutes  to  maintain  records  to 
1.5  hours  for  employee  training  or 
medical  examination. 

Total  Burden  Hours:  1.265,938. 

Total  Annualized  Capital/Startup 
Costs:  SO. 

Total  Aimual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $137,352,496. 

Description:  29  CFR  1910.1025 
requires  employers  to  monitor  employee 
exposure  to  lead,  to  provide  medical 
surveillance,  to  train  employees  about 
the  hazards  of  lead,  and  to  establish  and 
maintain  accurate  records  of  employee 
exposure  to  lead.  These  records  are  used 
by  employers,  employees,  physicians, 
and  the  Government  to  ensure  that 
employees  are  not  harmed  by 
occupational  exposure  to  lead. 

Type  of  Review:  Extension  of  a 
currenUy  approved  collection. 


Agency:  Occupational  Safety  and 
Health  Administration  fOSHA). 

Title:  Asbestos  in  General  Industry. 

OMB  Number:  1218-0133. 

Affected  Public:  Business  or  other  for- 
profit;  Federal  Government;  and  State, 
Local  or  Tribal  Govenmient. 

Frequency:  On  occasion. 

Number  of  Respondents:  233. 

Number  of  Annual  Responses:  65,893. 

Estimated  Time  Per  Response:  Varies 
frt>m  5  minutes  to  maintain  records  to 
1.5  hours  for  employee  training  or 
medical  evaluation. 

Total  Burden  Hours:  23,849. 

Total  Armualized  Capital/Startup 
Costs:  SO. 

Total  Armual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $1,625,143. 

Description:  29  CFR  1910.1001 
requires  employers  to  monitor  employee 
expMjsiire  to  asbestos,  to  provide  medical 
surveillance,  to  train  employees  about 
the  hazards  of  asbestos,  and  to  establish 
and  maintain  acciirate  records  of 
employee  exposiu«  to  asbestos.  These 
records  are  used  by  employers, 
employees,  physicians,  and  the 
Government  to  ensure  that  employees 
are  not  harmed  by  occupational 
exposiire  to  asbestos. 

Maureen  Hill, 

Acting  Departmental  Clearance  Officer. 
(FR  Doc.  01-3071  Filed  2-5-01;  8:45  am] 

■LUNQ  COOC  4S10-2»4I 


DEPARTMENT  OF  LABOR 

Office  of  tfie  Secretary 

SutHnission  for  OMB  Review; 
Comment  Request 

January  31,  2001. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor.  To  obtain  dociunentation  contact 
Darrin  King  at  (202)  693-4129  or  E-Mail 
King-Darrin@dol.gov. 

Comments  should  be  sent  to  Office  of 
hiformation  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  MSHA, 
Office  of  Management  and  Budget, 
Room  10235,  Washington,  DC  20503 
((202)  395-7316),  within  30  days  from 
the  date  of  this  publication  in  the 
Federal  Register. 
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The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  acciuacy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

I    •  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Agency:  Mine  Safety  and  Health 
Administration  (MSHA). 

Title:  Certificate  of  Electrical  Training. 

OMB  Number:  1219-0001. 

Affected  Public:  Business  or  other  for- 
profit. 

Frequency:  On  occasion. 

Number  of  Respondents:  2,886. 

Number  of  Armual  Responses:  2,886. 

Estimated  Time  Per  Response:  Varies 
from  approximately  8  hoius  to  conduct 
a  training  coiu-se  to  approximately  6 
minutes  to  complete  the  MSHA  Form 
500O-1. 

Total  Burden  Hours:  13,265. 

Total  Annualized  Capital/Startup 
(posts:  $0. 

Total  Annual  Costs  (operating/ 
Aiaintaining  systems  or  purchasing 
services):  $409,517. 

1]  Description:  Title  30  C.F.R. 
75.153(a)(2)  and  77.103(a)(2)  require 
that  a  program  be  provided  for  the 
qualification  of  certain  experienced 
personnel  as  mine  electricians.  MSHA 
Form  5000-1  is  used  by  instructors  to 
report  to  MSHA  for  certification  those 
persons  who  have  satisfactorily    . 
completed  a  coal  mine  electrical 
training  program. 

Maureen  Hill, 

Acting  Departmental  Clearance  Officer. 
(FR  Doc.  01-3072  Filed  2-5-01;  8:45  am] 

BHJJNG  CODE  451 0-43-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Federal  Committee  on  Registered 
Apprenticeehip 

AGENCY:  Employment  and  Training 
Administration,  Labor  Services. 
ACTION:  Renewal  of  the  Federal 
Committee  on  Registered 
Apprenticeship  (FCRA)  Charier. 

summary:  Pursuant  to  section  10  of  the 
Federal  Advisory  Conunittee  Act  (Pub. 
L.  92-463;  5  U.S.C.  App.  1),  notice  is 
hereby  given  of  the  charter  renewal  of 
the  Federal  Committee  on  Registered 
Apprenticeship  (FCRA)< 

Baclcground 

The  Charter  for  the  Federal 
Committee  on  Registered 
Apprenticeship  (FCRA)  expires  on 
February  12,  2001,  and  is  required  to  be 
renewed  every  two  years  from  the  date 
of  the  Secretary's  signature.  The  current 
charter  was  signed  by  the  Secretary  of 
Labor  February  12, 1999. 

The  charter  has  been  revised  to  reflect 
the  following  changes;  (1)  The  nimiber 
of  members  has  increased  from  21  to  24. 
Each  sector  now  has  eight 
representatives — eight  employer 
members;  eight  labor  members;  and 
eight  public  members. 

In  accordance  with  the  requirements 
of  the  Federal  Advisory  Committee  Act, 
the  charter  will  be  revised  prior  to  the 
scheduled  expiration  date  of  February 
12,  2001. 

FOR  RJRTHER  INFORMATION  CONTACT:  Mr. 
Anthony  Swoope,  Administrator,  Office 
of  Apprenticeship  Training,  Employer 
and  Labor  Services,  Employment  and 
Training  Administration,  U.S. 
Department  of  Labor,  Room  S-1310,  200 
Constitution  Avenue,  NW,  Washington, 
D.C.  20210.  Telephone:  (202)  693-2796, 
(this  is  not  a  toll-free  number). 

Signed  at  Washington,  DC,  this  4th  day  of 
January  2001. 
Raymond  L.  Bramucd, 
Assistant  Secretary  of  Employment  and 
Training. 
[FR  Doc.  01-3068  Filed  2-5-01;  8:45  am] 

BHJJNG  CODE  4510-30-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  ttie  Arts; 
Combined  Arts  Advisory  Panel 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 


given  that  a  meeting  of  the  Combined 
Arts  Advisory  Panel  (Visual  Arts 
Section  B,  Access,  Education,  Heritage/ 
Preservation  categories),  to  the  National 
Council  on  the  Arts  will  be  held  by 
teleconference  at  3:00  p.m.  on  February 
12,  2001  in  Room  726  at  the  Nancy 
Hanks  Center,  1100  Pennsylvania 
Avenue,  NW,  Washington,  D.C.  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendations  oti  financial 
assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency.  In  accordance 
with  the  determination  of  the  Chairman 
of  May  12,  2000,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  Titie  5,  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Kathy  Plowitz-Worden,  Panel 
Coordinator,  National  Endowment  for 
the  Arts,  Washington,  D.C.  20506,  or 
call  202/682-5691. 

Dated:  February  1,  2001. 
Kathy  Ptowitz-Worden, 
Panel  Coordinator,  Panel  Operations, 
National  Endowment  for  the  Arts. 
[FR  Doc.  01-3110  Filed  2-5-01;  8:45  am] 
aajJNG  CODE  7S37-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Propoeed  Collection; 
Comment  Reqiiest 

AQENCY:  Nuclear  Regulatory 
Commission  (NRC). 

ACTION:  Notice  of  pending  NRC  action  to 
submit  an  information  collection 
request  to  OMB  and  solicitation  of 
public  comment. 

SUMMARY:  The  NRC  is  preparing  a 
submittal  to  OMB  for  review  of 
continued  approval  of  information 
collections  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

Information  pertaining  to  the 
requirement  to  be  submitted: 

1.  The  title  of  the  information 
collection:  NRC  Forms  366,  366A,  and 
366B,  "Licensee  Event  Report." 

2.  Current  OMB  approval  number: 
3150-0104. 

3.  How  often  the  collection  is 
required:  Events  involving  reactors  are 
reportable  on  occurrence. 
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4.  Who  is  required  or  asked  to  report: 
Holders  of  operating  licenses  for 
commercial  nuclear  power  plants. 

5.  Thenumberof  annual  respondents: 
104. 

6.  The  number  of  hours  needed 
annually  to  complete  the  requirement  or 
request;  56,471. 

7.  Abstract:  With  NRC  Forms  366. 
366A,  and  366B,  the  NRC  collects 
reports  of  the  types  of  reactor  events  and 
problems  that  are  believed  to  be 
significant  and  useful  to  the  NRC  in  its 
effort  to  identify  and  resolve  threats  to 
public  safety.  They  are  designed  to 
provide  the  information  necessary  for 
engineering  studies  of  operational 
anomalies  and  trends  and  patterns 
analysis  of  operational  occurrences.  The 
same  information  can  be  used  for  other 
analytic  procedures  that  will  aid  in 
identifying  accident  precursors. 

Submit,  by  April  9,  2001  comments 
that  address  the  following  questions: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  burden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  draft  supporting 
statement  m^y  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room,  One 
White  Flint  North.  11555  Rockville 
Pike.  Room  0-1F23.  Rockville,  MD 
20852.  OMB  clearance  requests  are 
available  at  the  NRC  worldwide  web  site 
(http://www.nrc.gov/NRC/PUBLIC/ 
OKffl/index.html).  The  dociunent  will 
be  available  on  the  NRC  home  page  site 
for  60  days  after  the  signature  date  of 
this  notice. 

Comments  and  questions  about  the 
information  collection  requirements 
may  be  directed  to  the  NRC  Clearance 
Officer,  Brenda  Jo.  Shelton,  U.S.  Nuclear 
Regulatory  Commission,  T-6  E6, 
Washington.  DC  20555-0001,  by 
telephone  at  301-415-7233,  or  by 
Internet  electronic  mail  at 
BJSl©NRC.GOV. 

Dated  at  Rockville.  Maryland,  this  31st  day 
of  January  2001. 

For  the  Nuclear  Regulatory  Ckiininission. 
Brenda  |e.  Shelton, 

NRC  Clearance  Officer,  Office  of  the  Chief 
Information  Officer. 
(FR  Doc.  01-3026  Filed  2-5-01;  8:45  am] 

■LUNOCOOe  7S«MI1-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-400] 

Carolina  Power  &  Light  Company; 
Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  (OL)  No. 
NPF-63,  issued  to  Carolina  Power  & 
Light  Company  (CP&L,  the  licensee),  for 
operation  of  the  Shearon  Harris  Nuclear 
Power  Plant.  Unit  1  (HNP),  located  in 
Wake  and  Chatham  Counties,  North 
Carolina. 

The  proposed  amendment  would 
change  the  OL  and  Technical 
Specifications  for  HNP  to  reflect  an 
increase  in  the  licensed  core  power 
level  to  2900  megawatts  (thermal),  4.5% 
greater  than  the  ciurent  level. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  March  8,  2001,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  Ucense  and 
any  person  whose  interest  may  be 
afiiacted  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  F*roceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  ciurent  copy  of  10  CFR  2.714, 
w^hich  is  available  at  the  Commission's 
Public  Document  Room,  located  at  One 
White  Flint  North.  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland,  and 
accessible  electronically  through  the 
ADAMS  Public  Electronic  Reading 
Room  link  at  the  NRC  Web  site  (http:/ 
/www.nrc.gov).  If  a  request  for  a  hearing 
or  petition  for  leave  to  intervene  is  filed 
by  the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
ordOT.  

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 


the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  natiire  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  dociunents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportimify  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
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present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Dociunent  Room,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland,  by  the 
above  date.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  and  to  Mr.  WUham  D. 
Johnson,  Vice  President  and  Corporate 
Secretary,  Carolina  Power  &  Light 
Company,  Post  Office  Box  1551, 
Raleigh,  North  Carolina  27602,  attorney 
for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

If  a  request  for  a  hearing  is  received, 
the  Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and 
50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  December  14,  2000, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Dociunent 
Room,  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland,  and  accessible 
electronically  through  the  ADAMS 
Public  Electronic  Reading  Room  link  at 
the  NRC  Web  site  (http://www.nrc.gov). 

Dated  at  Rockville,  Maryland,  this  31st  day 
of  January  2001. 

I  For  the  Nuclear  Regulatory  Commission. 
Richard  J.  Laufer, 

Project  Manager,  Section  2,  Project 

Directorate  II,  Division  of  Licensing  Project 

Management,  Off  ice  of  Nuclear  Reactor 

Regulation. 

(FR  Doc.  01-3024  Filed  2-5-01;  8:45  am] 

BLUNG  CODE  7990-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-21 3-OLA  and  ASLBP  No. 
01-787-02-OLA] 

Connecticut  Yankee  Atomic  Power 
Company  Haddam  Neck  Plant; 
Establishment  of  Atomic  Safety  and 
Licensing  Board 

Piirsuant  to  delegation  by  the 
Commission  dated  December  29, 1972, 
published  in  the  Federal  Register,  37 
Fed.  Reg.  28.710  (1972).  and  Sections 
2.105.  2.700,  2.702.  2.714.  2.714a.  2.717. 
2.721.  and  2.772(j)  of  the  Commission's 
Regulations,  all  as  amended,  an  Atomic 
Safety  and  Licensing  Board  is  being 
established  to  preside  over  the  following 
proceeding: 

Connecticut  Yankee  Atomic  Power  Company 
Haddam  Neck  Plant 

This  Board  is  being  established 
pursuant  to  a  notice  of  consideration  of 
issuance  of  operating  license 
amendments,  proposed  no  significant 
hazards  consideration  determination, 
and  opportunity  for  a  hearing  published 
in  the  Federal  Register  (65  Fed.  Reg. 
77,913,  77,915  (Dec.  13,  2000)).  The 
proceeding  involves  petitions  for 
intervention  filed  on  January  10  and 
January  12,  2001,  respectively,  by 
Citizens  Awareness  Network  and  the 
Connecticut  Department  of  Public 
Utility  Controls  challenging  a  license 
amendment  request  by  Connecticut 
Yankee  Atomic  Power  Company  to  add 
a  license  condition  to  the  operating 
license  for  the  Haddam  Neck  Plant.  The 
amendment  would  approve  the  License 
Termination  Plan  (LTP),  dated  July  7, 
2000,  and  allow  the  licensee  to  make 
changes  to  the  approved  LTP  without 
prior  Nuclear  Regulatory  Conunission 
approval,  provided  criteria  specffied  in 
the  license  condition  are  met. 

The  Board  is  comprised  of  the 
following  administrative  judges: 

Aim  Marshall  Young,  Chair,  Atomic 
Safety  and  Licensing  Board  Panel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington.  D.C.  20555-0001 

Dr.  Peter  S.  Lam,  Atomic  Safety  and 
Licensing  Board  Panel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555-0001 

Thomas  D.  Murphy,  Atomic  Safety  and 
Licensing  Board  Panel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555-0001 

All  correspondence,  documents,  and 
other  materials  shall  be  filed  with  the 
administrative  judges  in  accordance 
with  10  CFR  2.701. 


Issued  at  Rockville,  Maryland,  this  31st 
day  of  January  2001. 
G.  Paul  BoHwerk,  m. 

Chief  Administrative  Judge,  Atomic  Safety 
and  Licensing  Board  Panel. 

[FR  Doc.  01-3023  Filed  2-5-01;  8:45  am] 

BILLING  CODE  TSOO-OI-F 


NUCLEAR  REGULATORY 
COMMISSION 

Public  Workshop  to  Discuss  Nuclear 
Power  Reactor  Steam  Generator  Tube 
Issues 

AGENCY:  Nuclear  Regulatory 

Commission. 

action:  Notice  of  Workshop. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  will  host  a  public 
workshop  to  provide  an  opportimity  for 
discussion  of  recent  events  with  respect 
to  nuclear  power  plant  steam  generators 
and  their  implications.  The  workshop  is 
open  to  the  public. 
DATES:  The  workshop  will  be  held  on 
Tuesday,  February  27,  2001,  &x)m  7:30 
a.m.  to  5:15  p.m.  and  Wednesday, 
February  28,  2001  from  8:00  a.m.  to 
11:45  a.m. 

ADDRESSES:  Holiday  bm,  Bethesda,  8120 
Wisconsin  Avenue,  Bethesda,  Maryland 
20814.  The  hotel's  telephone  niunber  is 
(301)  652-2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L.  Rothman,  Mail  Stop  0-9D3. 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  telephone:  (301) 
415-3306,  email  rlr®nrc.gov. 
SUPPLEMENTARY  INFORMATION:  All 
pressurized  water  reactor  licensees  are 
required  by  NRC  regulations  to  provide 
reasonable  assurance  of  steam  generator 
tube  integrity.  These  regulations  pertain 
to  design,  operation  and  surveillance 
activities  of  steam  generators  and  are 
reflected  in  the  licensing  basis  of  each 
facility.  The  surveillance  requirements 
are  important  to  maintaining  integrity, 
since  different  types  of  tube  degradation 
are  expected  to  occur  over  the  life  of  the 
steam  generator.  Tubes  that  are 
identified  as  containing  defects  of  a 
specified  depth  are  removed  from 
service. 

In  recent  years,  the  NRC  staff  has 
examined  the  regulatory  programs 
which  comprise  the  framework  for 
ensuring  the  integrity  of  steam  generator 
tubes.  In  1997  the  Nuclear  Energy 
Institute  proposed  NEI  97-06,  "Steam 
Generator  Program  Guidelines,"  as  a 
formal  industry  initiative  to  provide  a 
consistent  industr>'  approach  for 
managing  steam  generator  programs  and 
for  maintaining  steam  generator  tube 
integrity.  In  1998,  the  Commission 
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approved  an  approach  to  work  with  the 
indxistry  to  more  efficiently  resolve 
program  concerns  and  move  toward 
NRC  endorsement  of  NEI  97-06, 
coupled  with  voluntary  industry 
implementation  of  improved  steam 
generator  technical  specifications. 

On  February  4,  2000.  the  Nuclear 
Energy  Institute  provided  the  NRC  staff 
with  its  proposed  steam  generator 
generic  change  package  which  was 
prepared  under  the  Formal  Industry 
initiative  NEI  97-06.  The  staff 
suspended  its  review  of  NEI  97-06  as  a 
result  of  regiUatory  activities  associated 
with  the  Indian  Point  Unit  2  steam 
generator  tube  failure  which  occurred 
February  15,  2000.  There  have  been 
several  other  activities  in  the  steam 
generator  area  in  the  past  year.  These 
activities  are  discussed  in  Regulatory 
Information  Summary  2000-22  dated 
November  3,  2000,  and  the  lessons 
learned  report  from  the  review  of  the 
Indian  Point  Unit  2  steam  generator  tube 
failure  dated  October  23,  2000.  These 
two  documents  are  available  on  the  NRC 
web  site.  On  December  11,  2000  NEI 
submitted  a  revised  Industry  Steam 
Generator  Program  License  Change 
Package  and  stated  in  their  transmittal 
letter  that  the  revised  package 
supercedes  the  earlier  version  in  its 
entirety.  The  NRC's  Office  of  Nuclear 
Reactor  Regulation  (NRR)  sponsored 
workshop  will  discuss  recent  events  and 
their  implications  with  respect  to 
nuclear  power  plant  steam  generators. 
Proposed  topics  are:  steam  generator 
inspection  technical  issues,  steam 
genwator  programmatic  issues,  steam 
generator  tube  integrity  issues,  and 
steam  generator  inspection  oversight 
issues. 

Regiatration 

There  is  no  registration  fee  for  the 
meeting:  however,  notification  of 
attendance  is  requested  so  that  adequate 
preparations  for  the  meeting  can  be 
arranged.  Please  notify  R.  L.  Rothman  at 
(301)  415-3306,  email  rlr^nrc.gov,  if 
you  plan  to  attend. 

Solicitation  of  Participation  by 
Stakeholders 

The  NRC  staff  is  soUciting  additional 
stakeholder  participation  firom 
interested  parties  on  both  the  technical 
and  regulatory  aspects  related  to  the 
workshop  topics.  The  staff  requests  that 
all  persons  wishing  to  formally  make 
presentations  at  the  workshop  contact  R. 
L.  Rothman  at  (301)  415-3306,  email 
rli9nrc.gov,  no  later  than  February  10, 
2001. 

Dated  at  Rockville,  MD  this  Slst  day  of 
January  2001. 


For  the  Nuclear  Regulatory  Commission. 
Jack  R.  Strouiider, 

Director,  Division  of  Engineering,  Office  of 

Nuclear  Reactor  Regulation. 

(PR  Doc.  01-3027  Filed  2-5-01;  8:45  am) 

MLUNQCOOE  TMO-OI-P 


PRESIDIO  TRUST 

Notica  of  Public  Meeting 

AGENCY:  The  Presidio  Trust. 
ACnON:  Notice  of  public  meeting. 

summary:  In  accordance  with  §  103(c)(6) 
of  the  Presidio  Trust  Act,  16  U.S.C. 
460bb  note,  Title  I  of  Public  Law  104- 
333, 110  Stat.  4097,  and  in  accordance 
with  the  Presidio  Trust's  bylaws,  notice 
is  hereby  given  that  a  public  meeting  of 
the  Presidio  Trust  Board  of  Directors 
will  be  held  from  9:00  a.m.  to  11:00  a.m. 
on  Wednesday,  February  21,  2001,  at 
the  Log  Cabin,  Storey  Avenue,  Presidio 
of  San  Francisco,  California.  The 
Presidio  Trust  was  created  by  Congress 
in  1996  to  manage  approximately  eighty 
percent  of  the  former  U.S.  Army  base 
known  as  the  Presidio,  in  San  Francisco, 
California. 

The  purposes  of  this  meeting  are  to: 
(1)  Approve  the  minutes  of  previous 
Board  meetings;  (2)  Receive  a  staff 
report  and  take  action  regarding  the 
proposed  Mountain  Lake  Enhancement 
Plan;  (3)  Receive  staff  reports  regarding 
energy  conservation  projects,  the 
establishment  of  a  community  center, 
and  the  "Unseen  Treasures"  exhibition; 
and  (4)  receive  public  conunent  in 
accordance  with  the  Trust's  Public 
Outreach  Policy. 

Time:  The  meeting  will  be  held  from 
9:00  a.m.  to  11:00  p.m.  on  Wednesday, 
February  21,  2001. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Log  Cabin,  Storey  Avenue,  Presidio 
of  San  Francisco. 

FOR  FURTHER  INFORMATION  CONTACT: 
Craig  Middleton,  Deputy  Director  for 
Operations  and  Governmental  Afiiairs, 
the  Presidio  Tnist,  34  Graham  Street, 
P.O.  Box  29052,  San  Francisco, 
California  94129-0052,  Telephone: 
(415) 561-5300. 

Dated:  January  31,  2001. 
Karen  A.  Cook, 
General  Counsel. 

(PR  Doc.  01-3021  Filed  2-5-01;  8:45  am] 
■UJNQ  COOC  4S1(Mfl-U 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Releaae  No.  34-43904;  Rl«  Nos.  SR- 
CBOE-00-58  and  SR-ISE-00-15] 

Self-Regulatory  Organizations; 
Chicago  Board  Options  Exchange, 
Inc.;  International  Securities  Exchange, 
LLC;  Order  Approving  Proposed  Rule 
Changes  Relating  to  an  Interim 
Intarmartcet  LInlcaga 

January  30,  2001. 
I.  Introduction 

On  November  15,  2000,  the  Chicago 
Board  Options  Exchange,  Inc.  ("CBOE") 
and  the  International  Securities 
Exchange  LLC  ("ISE")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereunder,^  proposals  to  adopt  rules 
providing  for  the  implementation  of 
"interim  linkages"  with  other  option 
exchanges.  On  December  13,  2000,  the 
CBOE  and  ISE  (collectively 
"Exchanges")  each  submitted 
amendments  to  their  nde  proposals.^ 
On  December  19,  2000,  the  Exchanges' 
rule  proposals  were  published  for 
conunent  in  the  Federal  Register.^  The 
Commission  did  not  receive  comments 
on  either  the  CBOE  or  the  ISE  proposals. 
This  order  approves  the  CBOE  and  the 
ISE  proposed  rule  changes,  as  amended. 

n.  Description  of  the  Proposed  Rule 
Changes 

The  CBOE  and  ISE  propose  to 
implement  certain  aspects  of  an 
intermarket  options  linkage  on  an 
"interim"  basis.^  The  Exchanges 
represent  that  this  interim  linkage 
would  utilize  existing  order  types  to 
facilitate  the  sending  and  receiving  of 
order  flow  between  CBOE  market 
makers  and  ISE  market  makers  and  their 
counterparts  on  the  other  options 
exchanges  as  an  interim  step  towards 
development  of  a  "permanent"  linkage.^ 


•  15  U.S.C  788(b)(1)- 
» 17  CFR  240.1 9b-4. 

'  See  letters  from  Timothy  Thompson,  Assistant 
General  Counsel,  Legal  Department,  CBOE,  and 
from  Michael  Simon,  Senior  Vice  President  and 
General  Counsel,  ISE,  to  Nancy  Sanow,  Assistant 
[Krector,  Division  of  Market  Regulation, 
Commission,  dated  December  12,  2000  and 
December  11,  2000,  respectively. 

*  See  Securities  Exchange  Act  Release  Nos.  43745 
(December  19,  2000).  65  FR  S2418  (File  No.  SR- 
CBOE-00S8)  and  43743  (December  19,  2000),  65  FR 
82426  (File  No.  SR-ISE-0015). 

'Under  the  proposal,  the  interim  linkage  would 
be  for  a  pilot  period  expiring  on  January  31,  2002. 

*On  )uly  28,  2000,  the  Commission  approved  a 
linkage  plan  that  now  includes  all  five  options 
exchanges.  See  Securities  Exchange  Act  Release 
Nos.  43086  (July  28.  2000),  65  FR  48023  (August  4. 
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The  Exchanges  represent  that  all  of 
he  options  exchanges  continue  to  work 
owards  implementation  of  a  permanent 
inkage,  which  likely  will  include 
contracting  with  a  third  party  to  build 
a  linkage  infrastructure.  According  to 
the  Exchanges,  because  the 
implementation  of  a  permanent  linkage 
is  expected  to  take  a  significant  amoimt 
of  time,  the  options  exchanges  have 
proposed  implementing  an  "interim" 
linkage.  An  interim  linkage  would  use 
the  existing  market  infrastructure  to 
route  orders  between  market  makers  on 
the  participating  exchanges  in  a  more 
efficient  manner.  The  Exchanges 
propose  that  the  interim  linkage  would 
De  in  effect  on  a  pilot  basis  imtil  January 
31,  2002.' 

The  interim  linkage  would  require  the 
participating  exchanges  to  open  their 
automated  customer  execution  systems, 
on  a  limited  basis,  to  market  maker 
orders.  Specifically,  market  makers 
would  be  able  to  designate  certain 
orders  as  "customer"  orders,  and  thus, 
would  receive  automatic  execution  of 
those  orders  on  participating  exchanges. 

The  proposals  would  authorize  the 
CBOE  and  the  ISE  to  implement 
bilateral  or  multilateral  interim 
arrangements  with  the  other  options 
exchanges  to  provide  for  equal  access 
between  market  makers  on  the 
respective  exchanges.  The  Exchanges 
represent  that  the  initial  arrangements 
would  allow  ISE  Primary  Market  Makers 
("PPMs").  CBOE  Designated  Primary 
Market  Makers  ("DPMs"),  and  their 
equivalents  on  the  other  exchanges,^ 
when  they  are  holding  customer  orders, 
to  send  orders  reflecting  the  customer 
orders  to  another  market  for  execution 
when  such  other  market  has  a  better 
quote.  Such  orders  would  be  limited  in 
size  to  the  lesser  of  the  size  of  the  two 
markets'  "firm"  quotes  for  customer 
orders.  The  Exchanges  expect  that  the 
interim  linkage  may  expand  to  include 
limited  access  for  pure  principal  orders, 
for  orders  of  no  more  than  10  contracts. 

Under  the  Exchanges'  proposals,  all 
interim  linkage  orders  must  be 
"immediate  or  cancel".^  and  a  market 
maker  can  send  a  linkage  order  only 
when  the  other  (receiving)  market  is 
displaying  the  best  national  bid  or  offer 
and  the  sending  market  is  displaying  an 


2000):  43573  (November  16,  2000),  65  FR  70851 
(November  28,  2000);  and  43574  (November  16, 
^000),  65  FR  70850  (November  28,  2000). 

'  See  supra  note  3. 

■  Specialists  on  other  exchanges  would  be 
{termitted  to  use  the  interim  linkage  after  filing 
ippropriate  rules  with  the  Commission  and 
■xecuting  agreements  with  the  participating 
ncchanges. 

"Thus,  interim  linkage  orders  could  not  be  placed 
on  an  exchange's  limit  order  book. 


inferior  price.  The  Exchanges  represent 
that  this  will  allow  a  market  maker  to 
access  the  better  price  for  its  customer. 
In  addition,  if  the  interim  linkage 
includes  principal  orders,  it  would 
allow  market  makers  to  attempt  to 
"clear"  another  market  displaying  a 
superior  quote.  Further,  the  Exchanges 
represent  that  they  will  implement 
heightened  surveillance  procedures  to 
help  ensiu«  that  their  market  makers 
send  only  properly  qualified  orders 
through  the  interim  linkage. 

DPM  and  PMM  participation  in  the 
interim  linkage  would  be  voluntary 
luider  the  terms  of  the  proposals.  Only 
when  a  DPM  or  PMM  and  its  equivalent 
on  another  exchange  believe  that  this 
form  of  mutual  access  would  be 
advantageous  would  the  exchanges 
employ  the  interim  linkage  procedures. 
The  Exchanges  represent  that  the 
interim  linkage  will  benefit  investors 
and  will  provide  usefid  experience  that 
will  help  the  Exchanges  in 
implementing  the  permanent  linkage. 

m.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  CBOE  and  the  ISE 
proposed  rule  changes  are  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  ^°  and,  in  particiUar,  the 
requirements  of  Section  6  of  the  Act. ' ' 
Among  other  provisions.  Section  6(b)(5) 
of  the  Act  requires  that  the  rules  of  an 
exchange  be  designed  to  fostw 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settiing,  processing  information  with 
respect  to,  and  facilitating  securities 
transactions;  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system;  and  protect  investors  and  the 
public  interest. 

The  Commission  notes  that 
developing  and  fully  implementing  a 
permanent  intermarket  linkage  may  take 
a  significant  amount  of  time.  According 
to  the  Exchanges,  the  interim  linkage 
will  be  introduced  on  a  voluntary  basis, 
to  allow  participating  exchanges  to 
route  customer  orders  to  an  away 
market  that  is  displaying  the  best 
available  price  in  a  multiply-traded 
options  class.  The  Commission  believes 
that  this  interim  linkage  should  enable 
customers  to  benefit  from  the 
Exchanges'  immediate  ability  to  use 
their  existing  market  infiastructure  to 
route  their  orders  between  market 


'"The  Commission  has  considered  the  proposed 
rules'  impact  on  efficiency,  competition  and  capital 
formation.  15  U.S.C.  78c(f). 

"15U.S.a78«[b)(5). 


makers  on  the  participating  exchanges 
in  a  more  efficient  manner.  ^^ 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,' 3  that  the 
proposed  rule  changes  (SR-CBOE-00- 
58  and  SR-ISE-00-15)  are  approved,  as 
amended,  on  a  pilot  basis  until  January 
31, 2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  piusuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  01-3003  Filed  2-5-01;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43908;  RIe  No.  SR-CBOE- 
00-53] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  t>y 
the  Chicago  Board  Options  Exchange, 
inc.  Relating  to  Permanent  Approval  of 
Live  Ammo  to  RAES 

January  30,  2001. 
I.  Introduction 

On  November  8,  2000,  the  Chicago 
Board  Options  Exchange,  Inc.  ("CBOE" 
or  "Exchange")  submitted  to  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission"),  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act") »  and  Rule 
19b— 4  thereunder ,2  a  proposed  nde 
change  to  adopt  the  nile  governing  the 
execution  of  orders  on  the  live  ammo 
screen  on  a  permanent  basis.  On 
December  11,  2000,  the  proposal  was 
published  in  the  Federal  Register.  ^  The 
Commission  did  not  receive  any 
comments  on  the  proposed  rule  change. 
This  order  approves  the  proposed  nde 
change. 

n.  Backgronnd 

The  CBOE  originally  proposed  to 
amend  its  Ride  7.4,  which  governs  the 
execution  of  orders  by  order  book 
officials  ("OBOs")  or  designated 
primary  market  makers'  ("DPMs")  book 
staff,  to  permit  the  electronic  execution 
of  certain  orders  on  the  live  ammo 
screen,  in  June  1998  ("Original 
Proposal").*  The  Commission  approved 
the  Original  Proposal  on  a  pilot  basis  on 


"Id. 

"15  U.S.C.  78s(b)(2). 

>«  17  CFP  200.30-3(a)(12). 

M5'U.S.C.  788(b)(1). 

»17CFR240.19b-4: 

^  Securities  Exchange  Act  Release  No.  43646 
(November  30.  2000).  65  FR  77403. 

*  Securities  Exchange  Act  Release  No.  40283  (July 
30,  1998).  63  FR  42085  (August  6,  1998). 
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February  2,  2000,^  which  wa.s  scheduled 
to  expire  on  October  30,  2000.  On 
October  26,  2000,  the  CBOE  submitted 
a  proposed  rule  change,  pursuant  to 
Section  19(b)(3)(A)  of  the  Act.^  to 
extend  the  pilot  until  Oecember  15. 
2000.^  On  December  7.  2000.  the  CBOE 
submitted  a  proposed  rule  change, 
pursuant  to  Section  19(b)(3)(A)  of  the 
Act,*  to  extend  the  pilot  until  January 
31.  2001.9 

In  addition,  on  July  14,  2000.  the 
CBOE  submitted  a  related  proposed  rule 
change,  pursuant  to  Section  19(b)(3)(A) 
of  the  Act,*°  to  implement  a  systems 
change  to  its  Order  Routing  System 
("ORS")  to  provide  for  the  automatic 
rerouting  of  cancel  replace  orders. ^^ 

in.  Description  of  the  Proposal 

The  live  ammo  screen,  which  is  an 
undisplayed  portion  of  the  CBOE's 
electronic  customer  limit  order  book, 
known  as  the  Electronic  Book  or  EBook, 
receives  for  further  processing  orders 
that  are  market  orders  or  limit  orders 
that  improve  the  market.  An  order  may 
be  routed  to  the  live  ammo  screen  under 
a  niunber  of  cinnimstances.  First, 
market  orders  that  are  received  through 
the  Exchange's  order  shoe  ^^  that  are 
manually  booked  are  automatically 
routed  to  the  live  ammo  screen.  Second, 
limit  orders  that  better  the  quote  that  are 
received  through  the  order  shoe  and  that 
are  manually  booked  are  automatically 
routed  to  the  live  ammo  screen.  Third, 
limit  orders  that  better  the  quote  and 
that  are  routed  directly  to  the  EBook 
when  the  routing  parameters  have  been 


^  Securities  Exchange  Act  Release  No.  42379,  65 
FR  6665  (February  10.  2000)  ("Original  Order"). 

•15U.S.C78s(b)(3)(A). 

'  Securities  Exchange  Act  Release  No.  43499 
(Octoba  31.  2000),  65  FR  67023  (November  8, 
2000). 

M5U.S.C78s(b)(3)(A). 

•Securities  Exchange  Act  Release  No.  43727 
(December  14,  2000),  65  FR  80968  (December  22. 
2000). 

"'15U.S.C788(b)(3KA). 

><  Securities  Exchange  Act  Release  No.  43185 
(August  21,  2000),  65  FR  51884  (August  25,  2000) 
("ORES  Modification").  The  ORS  Modification  will 
permit  the  processing  of  a  cancel  replace  order  for 
an  order  residing  on  the  EBook  by  routing  the 
replace  order  through  the  ORS  as  a  new  order,  after 
the  cancel  portion  has  been  completed.  The  replace 
order,  as  with  any  new  incoming  order,  may  be 
eligible  for  execution  in  the  Retail  Automatic 
Execution  system  ("RAES"),  crossing  with  other 
EBook  orders  through  the  Automated  Book  Priority 
system,  routing  directly  to  the  EBook  (automatically 
updating  the  quote  if  it  improves  the  market),  or 
routing  to  the  Public  Automated  Routing  ("PAR") 
terminal  or  Booth  Automated  Routing  terminal  for 
price  improvement.  According  to  the  Exchange,  the 
ORS  Modification  was  implemented  on  January  24, 
2001.  Telephone  call  between  Jamie  Galvin,  CBOE 
and  Kelly  Riley,  Division  of  Market  Regulation. 
SEC,  on  January  30,  2001. 

"The  order  shoe  is  where  orders  are  manually 
held,  i.e.  where  paper  order  tickets  are  actually 
placed  at  the  trading  post. 


set  at  "0"  are  automatically  sent  to  the 
hve  ammo  screen.^^  Finally,  marketable 
limit  orders  that  are  electronically 
booked  from  a  floor  broker's  PAR 
workstation  are  automatically  routed  to 
the  live  ammo  screen,  i"* 

The  Original  Proposal,  which  CBOE 
proposes  to  implement  on  a  permanent 
basis,  permits  OBOs  or  DPMs,  as  the 
case  may  be,  to  designate  certain  orders 
on  the  live  ammo  screen  to  be 
electronically  executed  against  market 
makers  standing  in  the  crowd,  i.e.,  the 
live  ammo  to  RAES  feature  of  the  live 
ammo  screen.  ^^  The  live  ammo  to  RAES 
feature  of  the  live  ammo  screen  permits 
an  OBO  (or  DPM)  to  send  RAES-eligible 
orders  on  the  live  ammo  screen  to  RAES 
for  automatic  execution,  i^  The  OBO  (or 
DPM)  may  select  all  or  any  portion  of 
the  orders  displayed  on  the  live  ammo 
page  to  be  routed  to  RAES.^'^  Selected 
RAES-eligible  orders  are  routed  based 
on  time  priority,  pursuant  to  CBOE  Rule 
6.45.  Orders  that  are  not  RAES-eligible 
must  be  manually  represented  in  the 
crowd  by  the  OBO  (or  DPM)  or  sent  to 
the  EBook,  if  book  eligible.'" 

IV.  Discussion 

After  careful  review,  the  Conunission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange.'^  hi  particular,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  Section  6(b)(5)  of  the 
Act.^o  which  provides,  among  other 
things,  that  the  rules  of  an  exchange  be 
designed  to  promote  just  and  equitable 
principals  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling,  and 


'*The  "0"  parameter  is  an  order  routing 
parameter  that  may  be  implemented  tmder  high 
volume  situations  to  route  all  limit  orders  to  the 
EBook. 

**  At  the  time  of  the  Original  Proposal, 
approximately  90  percent  of  orders  routed  to  the 
live  ammo  screen  were  cancel  replace  orders. 
According  to  the  CBOE,  the  ORS  Modification 
should  significantly  reduce  the  amount  of  orders 
routed  to  the  live  ammo  screen.  See  note  11,  supra. 

"  Prior  to  the  Original  Proposal,  an  OBO  or  DPM, 
acting  in  his  or  her  capacity  as  an  OBO,  represented 
in  the  trading  crowd  each  order  that  resided  on  the 
live  ammo  screen. 

**  Orders  selected  for  automatic  execution  must 
satisfy  RAES  requirements.  Currently,  RAES 
accepts  market  and  marketable  limit  orders  that 
meet  the  applicable  size  requirements. 

"  A  live  ammo  screen  page  may  contain  up  to 
sixteen  orders. 

>■  A  "book  all"  button  permits  the  OBO  (or  DPM) 
to  send  all  book  eligible  orders  on  the  live  ammo 
screen  to  the  EBook. 

">  In  approving  this  proposal,  the  Conunission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C  78c(f). 

»'15U.S.C78fn))(5). 


processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities,  and  to  remove  impediments 
to  and  perfect  the  mechanism  of  a  free 
and  open  market,  and  in  general  to 
protect  investors  and  the  public  interest. 

The  Commission  continues  to  believe 
that  the  live  ammo  to  RAES  feature 
should  help  in  providing  timely 
executions  of  orders  on  the  live  ammo 
screens  of  the  CBOE's  EBook.  In  absence 
of  this  feature,  an  OBO  (or  DPM)  will  be 
again  required  to  manually  represent 
each  order  on  the  hve  ammo  screen  in 
the  crowd.  As  discussed  in  the  Original 
Order,  during  periods  of  high  volume  or 
volatility,  the  OBO  (or  DPM)  may  be 
unable  to  manually  represent  these  live 
ammo  orders  in  a  timely  fashion,  which 
could  result  in  investors'  orders 
receiving  inferior  executions.^'  The  live 
ammo  to  RAES  feature  enables  an  OBO 
(or  DPM)  to  address  live  ammo  orders 
and  provide  for  their  execution  fester 
than  would  occur  if  each  order  had  to 
be  individually  represented  in  the 
crowd  by  the  OBO  (or  DPM).  Thus,  the 
Commission  believes  that  it  is  in  the 
public  interest  for  the  live  ammo  to 
RAES  feature  to  be  implemented  on  a 
permanent  basis. 

In  the  Original  Order,  the  Commission 
expressed  concern  that  the  use  of  the 
live  ammo  screen  may  disadvantage 
customer  orders.  Specifically,  the 
Commission  stated  that  it  expected  the 
Exchange  to  make  systems 
enhancements  to  ensure  that  a 
maximima  number  of  customer  orders  in 
the  CBOE  system  are  matched  against 
each  other.  The  Commission  continues 
to  encourage  the  CBOE  to  develop 
systems  enhancements  to  ensure  that  a 
maximum  number  of  customer  orders  in 
the  CBOE  system  are  matched  against 
one  another.  However,  the  Commission 
believes  that,  in  the  meantime,  the  live 
ammo  to  RAES  feature  should  provide 
investors  with  enhanced  executions  and 
should  be  implemented  on  a  permanent 
basis. 

In  addition,  the  Commission  directed 
the  Exchange  to  develop  systems 
enhancements  to  ensure  that  when  there 
are  no  opportunities  for  the  matching  of 
customer  orders  in  the  CBOE-system. 
RAES-eligible  orders  will  be  routed 
directly  to  RAES  without  the  interim 
step  of  appearing  first  on  the  live  ammo 
screen.  In  response  to  this  directive,  the 
Exchange  proposed  the  ORS 
Modification,  which  will  permit  cancel 


"  See  note  5,  supra.  In  the  Original  Order,  the 
Commission  also  noted  that  delayed  execution  of 
customer  orders  may  implicate  a  broker-dealer's 
best  execution  responsibilities.  See  letter  from 
Arthur  Levitt,  Chairman,  SEC,  to  Michael  Kelly, 
President,  First  Options  of  Chicago,  Inc.,  dated 
April  13,  1999. 


Federal  Register /Vol.  66,  No.  25 /Tuesday,  February  6,  2001 /Notices 


9115 


replace  orders  to  be  rerouted  through 
the  ORS  without  having  to  be  sent  to  the 
live  ammo  screen.  The  Commission 
notes  that,  according  to  the  Exchange, 
the  majority  of  orders  that  were  sent  to 
the  live  ammo  screen  were  cancel 
replace  orders.  Therefore,  the 
Commission  is  encouraged  by  the  new 
ORS  Modification  and  its  impact  on  the 
ability  of  customer  orders  to  be  routed 
directly  through  the  ORS  without 
having  the  interim  step  of  first  going  to 
the  live  ammo  screen.  That  having  been 
said,  however,  the  Commission  urges 
the  Exchange  to  continue  to  consider 
other  systems  modifications  to  address 
those  orders  that  continue  to  be  routed 
to  the  live  ammo  screen. 

y.  Conclusion 

1 1  It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.^^  that  the 
proposed  rule  change  (SR-CBOE-00- 
53)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  01-3042  Filed  2-5-01;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

(Relaasa  No.  34-43906;  File  No.  SR-NASD- 
01-101 

S«lf-R«gutotory  Organizations;  Notice 
of  Rling  of  Proposed  Rule  Ctumge  by 
the  National  Association  of  Securities 
Dealsrs,  Inc.  Relating  to 
implementation  of  Decimal  Pricing  in 
tlie  Naedaq  Marlcet 

January  30,  2001. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  January 
29,  2001,  the  National  Association  of 
Securities  Dealers,  hic.  ("NASD"  or 
"Association"),  through  its  wholly 
owned  subsidiary,  the  Nasdaq  Stock 
Market,  hic.  ("Nasdaq"),  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  n  and  m 
below,  which  Items  have  been  prepared 
by  Nasdaq.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 


"  15  U.S.C.  78s(bM2). 
"  17  CFR  200.30-3(a)(12). 
MS  U.S.C  788(b)(1). 
»17CFR240.19b-«. 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  proposes  to  adopt  a 
mandatory  conversion  rule  for  the  open 
fractional  orders  of  Nasdaq  securities 
commencing  quotation  and  trading  in 
decimals  pursuant  to  the  E)ecimals 
Implementation  Plan  For  the  Equities 
and  Options  Markets  ("Implementation 
Plan"  or  "Plan"),  which  was  submitted 
on  July  24,  2000,  to  the  Commission. 
Under  the  proposal,  Nasdaq  would 
mandate  that  all  open  orders  priced  in 
fractions  in  NASD  member  firms' 
systems  on  the  evening  before  that 
security  is  to  commence  quoting  in 
decimals  be  converted  to  appropriately 
rounded  decimal  values  of  no  more  than 
two  places  beyond  the  decimal  point  (to 
the  penny).  An  NASD  member  firm 
would  be  free  td  accept,  and  retain  in  its 
internal  systems,  decimal  based  orders 
in  those  securities  of  any  number  of 
values  beyond  the  decimal  point  that 
the  firm  chooses.^  Nasdaq  proposes  to 
implement  the  conversion  rule  change 
commencing  March  12,  2001,  and 
thereafter,  on  each  Nasdaq  security  as  it 
converts  itom  fractional  to  decimal 
pricing  pursuant  to  the  Plan.  The  text  of 
the  proposed  rule  change  is  below. 
Proposed  new  language  is  in  italics. 
***** 

3220.  Adjustment  of  Open  Orders 

(a)  No  Change. 
(l)-(3)  No  Change. 

(b)  No  Change. 

(c)  No  Change. 

(d)  No  Change. 

(e)  No  C:hange. 
(l)-(6)  No  Change. 

(f)  Mandatory  Open  Order  Conversion 
for  Securities  Commencing  Decimal 
Pricing  All  open  orders  in  Nasdaq 
securities  priced  in  fractions  remaining 
in  a  firm's  internal  system  on  the 
evening  prior  to,  or  received  thereafter 
and  prior  to,  the  security's  commencing 
decimal  pricing  pursuant  to  the 
Decimals  Implementation  Plan  for  the 
Equities  and  Options  Markets  shall  be 
converted,  no  later  than  midnight  on 
that  evening  prior  to  their  first  day  of 
decimal  pricing,  as  follows: 

(1)  Prior  to  the  conversion,  member 
firms  should  notify  their  customers  and 


^  Nasdaq  notes  that  its  systems  will  only  accept 
and  display  quotations  to  two  places  beyond  the 
decimal  point  (to  the  penny).  Quotations  submitted 
to  Nasdaq  that  are  not  rounded  to  the  penny  will 
be  rejected  by  Nasdaq  systems.  Similarly,  Nasdaq's 
Automated  Confirmation  Transaction  Service 
("ACT")  will  accept  prices  in  trade  reports  only  to 
six  places  beyond  the  decimal  point  and  Nasdaq's 
Trade  Dissemination  Service  ("NTDS")  will 
disseminate  transaction  information  only  to  four 
places  beyond  the  decimal  point. 


inform  them  of  the  change  to  their  open 
fractional  order(s)  as  a  result  of  the 
conversion  to  decimal  pricing. 
Customers  should  be  afforded  the 
opportunity  to  take  action  if  they  do  not 
wish  to  participate  in  the  conversion. 
Customers  not  wishing  to  participate  in 
the  mandatory  conversion  should  be 
allowed  the  opportunity  to  cancel  their 
open  orderfs)  prior  to  the  evening  of  the 
conversion. 

(2)  No  later  than  midnight  on  the 
evening  prior  to  a  security's  first  day  of 
decimal  pricing,  all  open  orders  priced 
in  fractions  that  have  not  been  canceled, 
including  those  with  price  qualifiers 
such  as  DNR  and  DNI,  shall  be 
converted  as  follows: 

•  The  fractional  price  of  all  open  Buy 
Orders  (GTC,  GTX,  Buy  Stop  and  Buy 
Stop  Limits)  will  be  converted  to  their 
decimal  equivalent  and  then  "rounded 
down  "  to  the  nearest  $0.01 . 

•  The  fractional  price  of  all  open  Sell 
Orders  (GTC.  GTX.  Sell  Stop  and  Sell 
Stop  Umits)  will  be  converted  to  their 
decimal  equivalent  and  then  "rounded 
up"  to  the  nearest  $0.01. 

Example: 

Buy  1000  MSFT  88 Vie  would  convert 
to  B  1000  MSFT  88.06  (Vis  = 
0.0625) 

Sell  1000  MSFT  88Vi6  would  convert 
to  S  1000  MSFT  88.07 

This  rule  is  to  be  in  effect  only  in 
preparation  for  the  first  day  of  decimal 
trading  of  the  newly-converted  security. 
After  conversion,  firms  may  accept 
orders  of  any  number  of  spaces  beyond 
the  decimal  point  in  the  newly- 
converted  security  and  submit  them, 
after  appropriate  rounding  (See  NASD 
Rule  4613(a)(1)(D)),  to  Nasdaq  for 
display. 
***** 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 
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A.  Self-Regulatory  Organization's 
Statement  t>f  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

On  June  8,  2000,  the  Commission 
ordeied  the  exchanges  and  the  NASD  to 
submit  a  decimal  pricing  phase-in  plan 
no  later  than  Jvily  24,  2000.  Under  the 
Plan,  the  NASD  is  to  hilly  convert  the 
Nasdaq  market  to  decimal  pricing  no 
later  than  April  9,  2001.  Before  hill 
implementation,  Nasdaq  is  also  to 
commence  a  decimal  pricing  pilot 
program  for  10-15  Nasdaq  issues  on  or 
before  March  12,  2001.  Recently, 
Nasdaq  also  determined  to  add  a  second 
jdecimal  phase-in  of  approximately  lOO-i- 
additional  Nasdaq  sectirities  on  March 
26, 2001. 

In  February  2000,  Nasdaq,  as  part  of 
its  preparations  for  decimal  pricing, 
issued  guidelines  to  aU  member  firms 
on  the  conversion  of  open  orders.  In 
short,  the  conversion  guidelines 
directed  firms  to  convett,  on  the  evening 
before  the  first  day  a  Nasdaq  security  is 
scheduled  to  conunence  quoting  in 
decimals,  all  open  orders  priced  in 
fractions  for  that  security  in  their 
systems  by  converting  them  to  their 
decimal  equivalent  and  then  rounding 
them  (down  for  buys/up  for  sells)  to  the 
minimum  quote  increment  ($0.01).  This 
would  have  resulted  in  all  such  open 
fractional  orders  being  converted  to  two 
values  beyond  the  decimal  point. 

To  reduce  potential  confusion  on  the 
crucial  first  day  of  a  security's  transition 
to  decimal  pricing  that  could  result  bom 
inconsistent  conversion  standards, 
Nasdaq  proposes  to  adopt  a  mandatory 
conversion  rule  for  all  open  orders  in 
Nasdaq  securities  that  are  priced  in 
fractions  and  reside  in  the  internal 
systems  of  NASD  member  firms  on  the 
evening  prior  to  the  first  day  a  particidar 
security  commences  quoting  in 
decimals.  Under  the  proposal,  all  open 
orders,  including  those  with  price 
qualifiers  such  as  "Do  Not  Reduce" 
("DNR")  and  "Do  Not  Increase" 
("DNI"),  priced  in  fractions  that  reside 
in  a  firm's  internal  system  on  the 
evening  before  the  start  of  decimal 
pricing,  will  be  converted  as  follows:  (1) 
The  price  of  all  open  Buy  Orders 
(including  "Good-til-Canceled" 
("GTC"),  "Good-til-Executed"  and 
("GTX").  Buy  Stop  and  Buy  Stop 
Limits)  priced  in  fractions  will  be 
converted  to  their  decimal  equivalent 
and  "rounded  down"  to  the  nearest 
$0.01;  and  (2)  the  price  of  all  open  Sell 
Orders  (GTC,  GTX.  Sell  Stop  and  Sell 
Stop  Limits)  priced  in  fractions  will  be 
converted  to  their  decimal  equivalent 
and  "roimded  up"  to  the  nearest  $0.01. 


An  example  of  a  sample  fi^ctional  buy 
and  sample  fractional  sell  conversation 
is  provided  below: 

Example: 

Buy  1000  MSFT  88Vi6  would  covert 
to  B  1000  MSFT  88.06  (Vie  = 
0.0625) 

Sell  1000  MSFT  88Vi6  would  convert 
to  S  1000  MSFT  88.07 

After  the  conversion,  market 
participants  would  be  free  to  accept 
decimal-priced  orders  for  any  niunber  of 
values  beyond  the  decimal  point  as  they 
deem  appropriate.  Nasdaq  will  continue 
to  require  that  firms  roimd  orders  to  two 
decimal  places  before  submitting  them 
to  Nasdaq  for  display  in  the  quote 
montage.  Likewise,  ACT  will  only 
accept  trade  reports  up  to  six  places 
beyond  the  decimal  point  and 
disseminate  decimal  priced  transaction 
reports  to  four  decimal  points  to  the 
tape. 

Nasdaq  believes  that  a  uniform  open 
fractional  order  conversion 
methodology,  one  that  will  be  followed 
by  all  industry  participants,  is  necessary 
to  ensure  a  smooth  and  orderly 
transition  from  fractional  to  decimal 
pricing.  Such  uniformity  is  particularly 
important  for  the  first  day  of  decimal 
trading  in  a  seciirity  and  for  orders  that 
may  reside  in  multiple  systems.  Nasdaq 
believes  a  single  fi^ctional  open  order 
conversion  standard  can  be  expected  to 
reduce  investor  confusion,  prevent 
discrepancies  in  reconciliation,  and 
reduce  the  potential  that  customers  may 
be  disadvantaged  by  inferior  executions. 

A  conversion  of  open  orders  to  two 
places  beyond  the  decimal  point  also  is 
consistent  with  Nasdaq's  quotation  and 
execution  fecilities  that  likewise  will 
provide  quotes  and  executions  in 
peimies.  Moreover,  such  a  conversion 
approach  should  also  be  readily 
imderstood  by  investors  as  well  as  firms 
that  have  already  programmed  for,  and 
participated  in,  a  two-point  conversion 
of  open  fractional  orders  in  the  listed 
envirorunent.  Finally,  the  two-point 
conversion  standard  is  structiired  to  be 
applicable  to  all  firms,  including  those 
that  intend  to  maintain  limit  orders  files 
to  two  places  beyond  the  decimal  point 
on  an  ongoing  basis,  as  well  as  those 
that  intend  to  operate  systems  allowing 
quotes  beyond  two  decimal  places. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b)(6)  of  the 
Act  *  in  that  it  is  designed  to  promote 
just  and  equitable  principles  of  trade, 
and  to  remove  impediments  to  and 


•  15  U.S.C  78o-3(b)(6). 


perfect  the  mechanism  of  a  national 
market  system. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  EfGectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

Nasdaq  has  requested  accelerated 
approval  of  the  proposed  rule  change. 
While  the  Commission  will  not  grant 
accelerated  approval  at  this  time,  the 
Commission  will  consider  granting 
accelerated  approval  of  the  proposal  at 
the  close  of  an  abbreviated  comment 
period  of  15  days  from  the  date  of 
publication  of  the  proposal  in  the 
Federal  Register. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  bom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
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the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Association. 
All  submissions  should  refer  to  file 
number  SR-NASD-01-10  and  should  be 
submitted  by  February  2 1 ,  2001 . 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  01-3043  Filed  2-5-01;  8:45  am] 


MLUNQ 

sMal 


CODE  S010-01-« 


lALL  BUSINESS  ADMINISTRATION 


Data  Collection  Available  for  Public 
Comments  and  Recommendations 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  vtrith  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Small  Business 
Administration's  intentions  to  request 
approval  on  a  new,  and/or  currently 
approved  information  collection. 

DATES:  Submit  comments  on  or  before 
April  9,  2001. 

ADDRESSES:  Send  all  comments 
regarding  whether  these  information 
collections  are  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  whether  the  burden  estimate  is 
accurate,  and  if  there  are  ways  to 
minimize  the  estimated  burden  and 
enhance  the  quality  of  the  collections,  to 
David  Ashley,  Market  Research 
Specialist,  Office  of  Communications 
and  Public  Liaison,  Small  Business 
Administration,  409  3rd  Street,  S.W., 
Suite  2552. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Ashley,  Market  Research 
Specialist,  202-205-6868  or  Curtis  B. 
Rich,  Management  Analyst,  (202)205- 
7030. 

SUPPLEMENTARY  INFORMATION: 
Title:  National  Customer  Service 

lYacking  Program. 
Form  No:  N/A. 
Description  of  Respondents:  SBA 

Customer,  Procurement  Officials,  and 

resource  Partners. 

\i  Annual  Responses:  5,000. 

I !  Annual  Burden:  1,000. 

Jacqueline  White, 

Chief,  Administrative  Information  Branch. 
[FR  Doc.  01-3030  Filed  2-5-01;  8:45am] 
MJJNQCOOE  80i»-01-P 


•  17  CFR  200.30-3(a)(12). 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3317] 

State  of  Texas;  Amendment  #2 

In  accordance  with  a  notice  received 
from  the  Federal  Emergency 
Management  Agency,  dated  January  29, 
2001 ,  the  above-numbered  Eleclaration 
is  hereby  amended  to  include  Fannin 
Coimty  as  a  disaster  area  due  to 
damages  caused  by  a  severe  winter  ice 
storm  beginning  on  December  12,  2000 
and  continuing  through  January  15, 
2001. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  imtil  the  specified 
date  at  the  previously  designated 
location:  Collin,  Grayson  and  Hunt  in 
the  State  of  Texas,  and  Bryan  Coimty  in 
the  State  of  Oklahoma. 

Any  counties  contiguous  to  the  above 
named  primary  counties  and  not  listed 
herein  have  been  previously  declared. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is 
March  9,  2001  and  for  economic  injury 
the  deadline  is  October  9,  2001. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  January  30,  2001. 
Herbert  L.  Mitchell, 
Associate  Administrator  for  Disaster 
Assistance. 
[FR  Doc.  01-3029  Filed  2-5-01;  8:45  am] 

BIUJNG  CODE  S02S-01-P 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Generalized  System  of  Preferences; 
Import  Statistics  Relating  to 
Competitive  Need  Limitations;* 
Invitation  for  Put>llc  Comment 

agency:  Office  of  the  United  States 

Trade  Representative. 

ACTION:  Notice;  invitation  for  public 

comment. 

SUMMARY:  The  Office  of  the  U.S.  Trade 
Representative  is  publishing  a  corrected 
notice  in  this  matter.  A  previous  notice 
dated  January  31,  2001,  and  appearing 
at  Vol.  66,  No.  21,  pages  8441-8459, 
contained  numerous  errors. 
Consequently,  for  the  convenience  of 
those  seeking  to  comment  in  this  matter, 
the  agency  is  re-publishing  the  entire 
Federal  Register  notice. 

The  Trade  Policy  Staff  Committee 
(TPSC)  is  informing  the  public  of 
interim  2000  import  statistics  relating  to 
Competitive  Need  Limitations  (CNL) 


under  the  Generalized  System  of 
Preferences  (GSP)  program.  The  TPSC 
also  invites  public  comments  by  5:00 
p.m.,  Wednesday,  March  14.  2001 
regarding  possible  de  minimis  CNL 
waivers  with  respect  to  particular 
articles,  and  possible  redesignations 
under  the  GSP  program  of  articles 
currently  subject  to  CNLs. 

FOR  FURTHER  INFORMATION  CONTACT:  GSP 

Subcommittee,  Office  of  the  United 
States  Trade  Representative,  600  17th 
Street,  NW.,  room  518,  Washington,  DC 
20508.  The  telephone  number  is  (202) 
395-6971. 

SUPPLEMENTARY  INFORMATION: 

L  Competitive  Need  Limitatiolu 

Section  503(c)(2)(A)  of  the  Trade  Act 
of  1974,  as  amended  (the  "1974  Act") 
(19  U.S.C.  2463(c)(2)(A)).  provides  for 
Competitive  Need  Limitations  on  duty- 
free treatment  under  the  GSP  program. 
When  the  President  determines  that  a 
beneficiary  developing  country  exported 
to  the  United  States  during  a  calendar 
year  either  (1)  A  quantity  of  a  GSP- 
eligible  article  having  a  value  in  excess 
of  the  applicable  amount  for  that  year 
($95  million  for  2000),  or  (2)  a  quantity 
of  a  GSP-eligible  article  having  a  value 
equal  to  or  greater  than  50  percent  of  the 
value  of  total  U.S.  imports  of  the  article 
from  all  countries  (the  "50  percent" 
CNL),  the  President  shall  terminate  GSP 
duty-free  treatment  for  that  article  from 
that  beneficiary  developing  country  by 
no  later  than  July  1  of  the  next  calendar 
year. 

n.  Discretionary  Decisions 

A.  De  Minimis  Waivers 

Section  503(c)(2)(F)  of  the  1974  Act 
(19  U.S.C.  2463(c)(2)(F))  provides  the 
President  with  discretion  to  waive  the 
50  percent  CNL  with  respect  to  an 
eligible  article  imported  from  a 
beneficiary  developing  country  if  the 
value  of  total  imports  of  that  article  from 
all  coimtries  during  the  calendar  year 
did  not  exceed  the  applicable  amount 
for  that  year  ($15  miUion  for  2000). 

B.  Redesignation  of  Eligible  Articles 

Where  imports  of  an  eligible  article 
from  a  beneficiary  developing  country 
ceased  to  receive  duty-free  treatment 
due  to  exceeding  the  CNL  in  a  prior 
year.  Section  503(c)(2)(C)  of  the  1974 
Act  (19  U.S.C.  2463(c)(2)(C))  provides 
the  President  with  discretion  to 
redesignate  such  an  article  for  duty-free 
treatment  if  imports  in  the  most  recently 
completed  calendar  year  did  not  exceed 
the  CNLs. 


m.  Implementation  of  Competitive 
Need  Limitations,  Waivers,  and 
Redesignations 

Exclusions  from  GSP  duty-free 
treatment  where  CNLs  have  been 
exceeded,  as  well  as  the  reinstatement 
of  GSP  duty-free  treatment  to  products 
which  the  President  has  redesignated, 
will  be  effective  Jiily  1,  2001.  Decisions 
on  these  matters,  as  well  as  decisions 
with  respect  to  de  minimis  waivers,  will 
be  based  on  full  2000  calendar  year 
import  statistics. 

IV.  Interim  2000  Import  Statistics 

In  order  to  provide  advance  notice  of 
articles  that  may  exceed  the  CNLs  for 
2000,  and  to  afford  an  earlier 
opportunity  for  conunent  regarding 
possible  de  minimis  waivers  and 
redesignations,  interim  import  statistics 
covering  the  first  10  months  of  2000  are 
included  with  this  notice. 

The  following  lists  contain  the 
HTSUS  numbers  and  beneficiary 
country  of  origin  for  GSP-eligible 
articles,  the  value  of  imports  of  such 
articles  for  the  first  ten  months  of  2000, 
and  their  percentage  of  total  imports  of 
that  product  from  all  countries.  The 
flags  indicate  the  status  of  GSP 
eligibility. 

Articles  marked  with  an  "*"  are  those 
that  have  been  excluded  from  GSP 
eligibility  for  the  entire  past  calendar 
year.  Flags  "1"  or  "2"  indicate  products 
that  were  not  eligible  for  duty-free 
treatment  tmder  GSP  for  the  first  six 
months  or  last  six  months,  respectively, 
of  2000. 

The  flag  "D"  identifies  articles  that, 
based  on  interim  2000  data,  may  be 
eligible  for  a  de  minimis  waiver  of  the 
50  percent  CNL. 

last  I  shows  GSP-eligible  articles  from 
beneficiary  developing  countries  that 
have  exceeded  the  CNL  of  $95  million 
in  2000.  Those  articles  without  a  flag 
identify  articles  that  were  GSP  eligible 
during  2000  but  stand  to  lose  GSP  duty- 
free treatment  on  July  1,  2001.  In 
addition.  List  I  shows  articles  (demoted 
with  a  flag  "*"  or  "2")  which  did  not 
have  GSP  duty-free  treatment  in  all  or 
the  last  half  of  2000. 

List  n  shows  GSP-eligible  articles 
from  beneficiary  developing  countries 
that  (1)  have  not  yet  exceeded,  hut  are 
approaching,  the  $95  million  CNL 
during  the  period  from  January  through 


October  2000,  or  (2)  are  close  to  or 
above  the  50  percent  CNL.  Depending 
on  final  calendar  year  2000  import  data, 
these  products  also  stand  to  lose  GSP 
duty-fi«e  treatment  on  July  1,  2001. 

List  ni  is  a  subset  of  List  II.  List  m 
identifies  GSP-eligible  articles  from 
beneficiary  developing  countries  that 
are  near  or  above  the  50  percent  CNL, 
but  that  may  be  eligible  for  a  de  minimis 
waiver  of  the  50  percent  CNL.  Actual 
eligibility  for  de  minimis  waivers  will 
depend  on  final  calendar  year  2000 
import  data. 

List  IV  shows  GSP  articles  from 
beneficiary  developing  countries  which 
are  currently  not  receiving  GSP  duty- 
free treatment,  but  which  have  import 
levels  (based  on  interim  2000  data) 
below  the  CNLs  and  which  thus  may  be 
eligible  for  redesignation  piusuant  to 
the  President's  discretionary  authority. 
Articles  with  a  "D"  exceed  the  50 
percent  CNL  and  would  require  both  de 
minimis  waivers  and  redesignation  to 
receive  GSP  duty-fr«e  treatment.  The  list 
may  contain  articles  that  may  not  be 
redesignated  until  certain  conditions  are 
fulfilled,  as  for  example,  where  GSP 
eligibility  for  articles  was  suspended 
because  of  deficiencies  in  beneficiary 
countries'  protection  of  the  rights  of 
workers  or  owners  of  intellectual 
property.  This  list  does  not  include 
articles  frt>m  India  which  do  not  receive 
GSP  treatment  as  a  result  of  Presidential 
Proclamation  6425  of  April  29,  1992  (57 
FR  19067). 

Each  list  is  followed  by  a  summary 
table  that  indicates  the  number  of 
products  listed  from  each  beneficiary 
developing  country  and  the  total  value 
of  imports  of  those  products  &t>m  the 
beneficiary  developing  country. 

The  lists  appended  to  this  notice  are 
provided  for  informational  purposes 
only.  The  attached  lists  are  computer- 
generated  and  based  on  interim  2000 
data,  and  may  not  include  all  articles 
that  may  be  affected  by  the  GSP  CNLs. 
Regardless  of  whether  or  not  an  article 
is  included  on  the  lists,  all 
determinations  and  decisions  regarding 
the  CNLs  of  the  GSP  program  will 
depend  on  full  calendar  year  2000 
import  data  with  respect  to  each  GSP 
eligible  article.  Each  interested  party  is 
advised  to  conduct  its  own  review  of 
2000  import  data  with  regard  to  the 
possible  application  of  GSP  CNLs. 


IV.  Public  Comments 

All  written  comments  with  regard  to 
the  matters  discussed  above  should  be 
addressed  to:  GSP  Subcommittee,  Office 
of  the  U.S.  Trade  Representative,  600 
17th  Street,  NW.,  room  518, 
Washington,  DC  20508.  All  submissions 
must  be  in  English  and  should  conform 
to  the  information  requirements  of  15 
CFR  2007.  Furthermore,  each  party 
providing  comments  should  indicate  on 
the  first  page  of  the  submission  its 
name,  the  relevant  Harmonized  Tariff 
Schedule  subheading(s),  the  beneficiary 
coimtry  or  territory  of  interest,  and  the 
type  of  action  [e.g.,  the  use  of  the 
President's  de  minimis  waiver  authority, 
etc.)  in  which  the  party  is  interested. 

A  party  must  provide  an  original  and 
fourteen  copies  of  its  statement  which 
must  be  received  by  the  Chairman  of  the 
GSP  Subconunittee  no  later  than  5  p.m., 
Wednesday,  March  14,  2001.  Comments 
received  after  the  deadline  will  not  be 
accepted.  If  the  comments  contain 
business  confidential  information,  an 
original  and  fourteen  copies  of  a  non-   ' 
con^dential  version  must  also  be 
submitted.  A  justification  as  to  why  the 
information  contained  in  the 
submission  shoidd  be  treated 
confidentially  must  be  included  in  the 
submission.  In  addition,  the 
submissions  containing  confidential 
information  should  be  clearly  marked 
"confidential"  at  the  top  and  bottom  of 
each  page  of  the  submission.  The 
version  that  does  not  contain 
confidential  information  should  also  be 
clearly  marked,  at  the  top  and  bottom  of 
each  page,  "public  version"  or  "non- 
confidential". 

Written  comments  submitted  in 
connection  with  these  decisions,  except 
for  information  granted  "business 
confidential"  status  pursuant  to  15  CFR 
2007.7,  will  be  available  for  public 
inspection  shortly  after  the  filing 
deadline  by  appointment  only  with  the 
staff  of  the  USTR  Public  Reading  Room 
(202)  395-6186.  Other  requests  and 
questions  should  be  directed  to  the  GSP 
Information  Center  at  USTR  by  calling 
(202)  395-6971. 

Jon  Rosenbaum, 

Chairman,  GSP  Subcommittee  of  the  TPSC. 
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LIST  I  :  ITB(S  GRADUATED  OR  EXCEB)ING  COMPETITIVE  NEED  UNITS 
2000  U.S.  IMPORTS  -  JANUARY  THROUGH  OCTOBER 
TOTALS  BY  PARTNER 
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Mr^Wvi  I  mH*  •■■•••••■ 

CoionbiA.  •••••••••• 

Doalnican  Rtpublic. 


I 
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Ptii  I  tppinM. ....... 

Thailand 

TrlnfcM  and  Tobago 
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IMPORTS 
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1 
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1 
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2 

246,755,994 

2 
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1 
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1 
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1 
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LIST  II  :  ITEMS  APPROACHING  COMPETITIVE  NEED  LIMITS 

2000  U.S.  IMPORTS  -  JANUARY  THROUGH  OCTOBER 

TOTALS  BY  PARTNER 

PARTNER  IMPORTS  COUNT 

Argentina 2,404,015  3 

BartMdos 383,454  1 

Brazil 206,108,330  17 

Chila 99,035,339  10 

ColMiiia ,...  45.283,476  4 

Croatia 2,878,573  2 

Czech  Republic 1,579,092  3 

Doainican  Rapublic.  861,342  1 

EcuKlor 2,240,144  1 

Egypt 283,700  1 

Guataaala 3,037,532  2 

Hungary 1,632,679  4 

India 22,059,938  5 

Indoneaia 178,100,574  6 

Ivory  Coast 2,191,464  1 

JMaica 1.161.400  1 

Kazakhstan 101,346,002  5 

Macedonia  (Skopje)..  1,696,638  1 

Melta  and  Gozo 7.120.035  1 

Morocco 894,107  3 

Peru 36,011,078  2 

Philippines 3,806,588  .  6 

Poland 27,496  1 

Republic  of  South  Af  107,483,917  7 

Ronania 1,206,446  2 

Russia 195,798,485  6 

Sri  Lanka  (Ceylon)..  10,7S2,44;(  1 

Theiland 49.368.2l5  8 

Turkey 88,747.557  5 

Ukraine 8.862,331  5 

Venezuela 83,882.735  1 

TOTAL 1,266,245.125  116 
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LIST  III  :  POSSIBLE  de  MINIMIS  ITEMS 
2000  U.S.  IMPORTS  -  JANUARY  THROUGH  OCTOBER 


TOTALS  BY  PARTNER 


PARTNER 


Argentina 

Bsrbidot. 

Brazil... 

Chile.... 

Coloatoia. 

Croatia.. 

Czech  Republic... 

Dooiinican  Republi 

Ecuador.. 

Egypt 

Guataaiala 

Hungary.. 

India.... 

Indoneaia 

Ivory  Coaat 

Jaaaica.... 

Kazakhstan. 

Macedonia  (Skopje) 

Malta  and  Gozo. . 

Morocco.... 

Peru 

Philippines 

Poland 

Republic  of 
Roaania.... 

Russia 

Thailand... 

Turkey 

Ukraine.... 


South 


Af 


TOTAL. 


IMPORTS  COUNT 


2,404,015 

383.454 

40,144,193 

33,511,902 

280,166 

2,878,573 

1,579,092 

861,342 

2.240,144 

283,700 

3.037,532 

1,632,679 

2,165,394 

11,215,994 

2,191,464 

1J61,400 

20.705,972 

1,696,638 

7,120,035 

894,107 

49,980 

3,806,588 

27,496 

15,690,405 

1,206,446 

8,386,422 

13,434,405 

1,313,323 

8.862,331 

189.165.192 


3 

1 
14 
7 
2 
2 
3 
1 
1 
1 
2 
4 
4 
3 
1 
1 
4 
1 
1 
3 
1 
6 
1 
5 
2 
2 
7 
4 
5 
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LIST  IV  :  POSSIBLE  REOESIGNATION  ITEMS 

2000  U.S.  IMPORTS  -  JAMMRY  THROUGH  OCTOBEIt 

TOTALS  BY  PARTNER 

PARTNER  IMPORTS     COUNT 

Arflwitirw 181,913,359  124 

Belize 0  1 

Brazil 484,924,433  57 

Chile 28,029  10 

ColcMbia 49.621,904  11 

Cotta  Rica ^       22,507,465  6 

Doaiinican  Republic.  76,115,754  15 

Ecuador 4,040,467  6 

El  Salvador 174,738  2 

GuatMHla 14,871,272  8 

Guyana 205,816  1 

Honduras 0  1 

Hmgary 198,891  1 

India 4,435,390  5 

Indonesia 119,337,248  19 

Jamaica 42,583  2 

Pakistan 14,599,373  20 

Peru 31,247,480  12 

Philippines 5.133,776  1 

Poland 3.022,351  1 

Republic  of  South  Af  3,184,123  2 

Russia 18,682,893  3 

Thailand 10.727,091  7 

Trinidad  and  Tobago.  0  1 

Turicey 112,751,309  14 

Venezuela 4,003,675  7 

TOTAL 1.161,769,420  337 


[FR  Doc.  01-3067  Filed  2-5-01;  8:45  am) 

BKJJNG  CODE  3910-01-C 

DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Rnance  Docket  No.  33998] 

Nortttwestem  Pacific  Railway  Co., 
LLC— Lease  and  Operation 
Exemption — North  Coast'Railroad 
Authority,  Northwestern  Pacific 
Railroad  Authority  artd  Golden  Gate 
Bridge,  Highway  and  Transportation 
District 

Northwestern  Pacific  Railway  Co., 
LLC  (NWPY),  a  noncarrier,  has  filed  a 
notice  of  exemption  under  49  CFR 
1150.31  pursuant  to  an  operating 
agreement  for  NWPY  to  lease  and 
operate  over  approximately  317.6  miles 
of  rail  line  properties  of  North  Coast 
Railroad  Authority  (NCRA), 
Northwestern  Pacific  Railroad  Authority 
(NWPRA),  and  Golden  Gate  Bridge, 
Highway  and  Transportation  District 
(GGBHTD).  Under  the  agreement, 
NWPY  wiU  assume  all  of  the  rights, 
duties  and  obligations  of  NCRA, 
including  those  set  out  in  NCRA's 
agreements  with  NWPRA  and  GGBHTD. 
Ilie  line  is  located  in  Hiunboldt, 


Trinity,  Mendocino,  Sonoma,  Marin, 
and  Napa  Counties,  CA,  and  consists  of 
five  segments:  (1)  The  Eureka  Segment 
extending  fit}m  end  of  track  at  NWP 
milepost  302.86  near  Fairhaven,  CA,  to 
NWP  milepost  142.5  near  Outlet 
Station,  CA,  a  distance  of  approximately 
160.4  miles,  the  Korblex  Branch  fi-om 
NWP  milepost  285.2  to  NWP  milepost 
295.2,  a  distance  of  approximately  10.0 
miles,  and  the  Carlotta  Branch  from 
NWP  milepost  262.7  to  NWP  milepost 
267.7,  a  distance  of  approximately  5.0 
miles; '  (2)  the  Willits  Segment 
extending  from  NWP  milepost  142.5 
near  Outlet  Station  to  NWP  milepost 
68.22  near  Healdsburg,  CA,  a  distance  of 
approximately  74.3  miles;  (3)  the 
Healdsburg  Segment  extending  &t>m 
NWP  milepost  68.2  near  Healdsburg, 
CA,  to  NWP  milepost  26.96  near 
Novato,  CA,  a  distance  of  approximately 
41.2  miles;  (4)  the  Novato  Segment 
extending  from  NWP  milepost  26.96 
near  Novato  to  NWP  milepost  25.6  near 
Ignacio,  CA,  a  distance  of  approximately 
1.4  miles;  and  (5)  the  Lombard  Segment 
extending  from  NWP  milepost  25.6  near 
Ignacio  to  Lombard  Station  in  Napa 


County,  CA,  SP  milepost  63.4,  a 
distance  of  approximately  25.3  miles.  In 
addition,  NCRA  has  agreed  to  grant 
NWPY  all  of  its  surface  freight  easement 
rights  for  a  total  of  67.9  miles  of  line 
(the  Healdsburg,  Novato,  and  Lombard 
Segments  described  above,  which  are 
not  owned  by  NCRA).^  NWPY  wUl 
replace  NCRA  as  operator  of  the  rail 
lines,  and  will  become  a  Class  HI  rail 
carrier.  NWPY  certifies  that  its  projected 
revenues  will  not  exceed  those  that 
would  qualify  it  as  a  Class  III  railroad. 

The  earUest  the  transaction  could  be 
consummated  was  January  16,  2001,  the 
effective  date  of  the  exemption  (7  days 
after  the  exemption  was  filed). 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33998,  must  be  filed  with 


'  NCRA  acquired  the  authority  to  operate  the  line 
in  North  Coast  Railroad  Authority — Acquisition 
and  Operation  Exewption-Eureka  Southern 
Railroad,  Finance  Docket  No.  32052  (ICC  served 
Apr.  23, 1992). 


^  NCRA  acquired  the  authority  to  operate  these 
lines  in  North  Coast  Railroad  Authority — Lease  and 
Operation  Exemption— California  Northern 
Railroad  Company,  Northwestern  Pacific  Railroad 
Authority,  and  Golden  Gate  Bridge,  Highway  and 
Transportation  District,  STB  Finance  Docket  No. 
33115  (STB  served  Sept.  27.  1996). 
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the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  N.W.,  Washington,  DC  20423- 
OOOl.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Leonard  J. 
LaCasse,  119  South  Main  Street,  Ukiah, 
CA  95482. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided:  January  30,  2001. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

(FR  Doc.  01-2960  Filed  2-5-01;  8:45  am] 
BNJJNQ  CODE  491 5-0(M> 


DEPARTMENT  OF  THE  TREASURY 

Departmental  Offices;  Privacy  Act  of 
1974,  as  Amended;  System  of  Records 

AGENCY:  Departmental  Offices,  Treasury. 
ACTION:  Notice  of  Proposed  Privacy  Act 
System  of  Records. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act  of  1974, 
as  amended,  5  U.S.C.  552a,  the 
Department  of  the  Treasury  gives  notice 
of  a  proposed  new  system  of  records 
entitled  "Treasury/DO  .195— Treasury 
Emergency  Management  System." 
DATES:  Comments  must  be  received  no 
later  than  March  8,  2001.  The  proposed 
system  of  records  will  be  effective 
March  19,  2001,  unless  the  Department 
receives  comments  that  would  result  in 
a  contrary  determination. 
ADDRESSES:  Comments  should  be  sent  to 
Emergency  Preparedness  Staff,  Office  of 
Security,  Department  of  the  Treasury, 
Annex  Building,  Room  3180, 1500 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alesia  Taylor-Boyd,  Acting  Director, 
Emergency  Management  Preparedness, 
(202)  622-1130.  Fax:  202-622-2057. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Treasury  is  giving 
notice  of  a  new  system  of  records  which 
is  subject  to  the  Privacy  Act.  The 
proposed  system  of  records  will 
maintain  specified  contact  information 
on  cvurent  Treasury  employees, 
contractors,  and  reservists  who  may  be 
called  to  support  emergency 
assignments  on  teams  such  as  the  Office 
Business  Continuity  Team,  Emergency 
Management  Center  Team,  or  the 
Treasury  Emergency  Executive  Staff. 

The  new  system  of  records  report,  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act,  has  been  submitted  to  the 
Committee  on  Government  Reform  and 


Oversight  of  the  House  of 
Representatives,  the  Committee  on 
Governmental  Affairs  of  the  Senate,  and 
the  Office  of  Management  and  Budget, 
pursuant  to  Appendix  1  to  0MB  Circular 
A-130,  Federal  Agency  Responsibilities 
for  Maintaining  Records  About 
Individuals,  dated  February  8,  1996. 

The  proposed  system  of  records. 
Treasury  Emergency  Management 
System — Treasury/DO  .195  is  published 
in  its  entirety  below. 

Date:  January  25,  2001. 
W.  Earl  Wright,  Jr., 

Chief  Management  and  Administrative 
Programs  Officer. 

Traasury/DO  .195 

SYSTEM  NAME: 

Treasury  Emergency  Management 
System. 

SYSTEM  LOCATION: 

Department  of  the  Treasiuy,  Annex 
Building.  Room  3180,  1500 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20220.  Other  locations 
at  which  the  system  is  maintained  by 
Treasury  components  and  their 
associated  field  offices  are: 


(1)  a.  Departmental  Offices  (DO):  1500 
Pennsylvania  Ave.,  NW,  Washington, 
DC  20220. 

b.  Financial  Crimes  Enforcement 
Network  (FinCEN):  2070  Chain  Bridge 
Road,  Vienna.  VA  22182. 

c.  The  Office  of  Inspector  General 
(OIG):  740  15th  Street,  NW,  Washington, 
DC  20220. 

d.  Treasury  Inspector  General  for  Tax 
Administration  (TIGTA):  1111 
Constitution  Ave.,  NW,  Washington,  DC 
20224. 

(2)  Bureau  of  Alcohol,  Tobacco  and 
Firearms  (ATF):  650  Massachusetts 
Avenue,  NW,  Washington,  DC  20226. 

(3)  Office  of  the  Comptroller  of  the 
Currency  (OCC):  250  E  Street,  SW, 
Washington,  DC  2021»-0001. 

(4)  United  States  Customs  Service 
(CS):  1300  Pennsylvania  Avenue,  NW. 
Washington  DC  20229. 

(5)  Bureau  of  Engraving  and  Printing 
(BEP):  14th  &  C  Streets,  SW, 
Washington.  DC  20228. 

(6)  Federal  Law  Enforcement  Training 
Center  (FLETC):  Glynco,  Ga.  31524. 

(7)  Financial  Management  Service 
(FMS):  401  14th  Street,  SW. 
Washington,  DC  20227. 

(8)  Internal  Revenue  Service  (IRS): 
1111  Constitution  Avenue,  NW, 
Washington,  DC  20224. 

(9)  United  States  Mint  (MINT):  801 
9th  Street,  NW,  Washington.  DC  20220. 


(10)  Buieau  of  the  Public  Debt  (BPD): 
99»-E  Street,  NW,  Washington,  DC 
20239. 

(11)  United  States  Secret  Service 
(USSS):  950  H  Street,  NW.  Washington, 
DC  20001. 

(12)  Office  of  Thrift  Supervision 
(OTS):  1700  G  Street,  NW., Washington, 
DC  20552. 

CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Current  Treasury  employees, 
contractors,  and  Treasiuy  Emergency 
Executive  Reservists. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Treasury  employees,  contractors,  or 
Treasury  Emergency  Executive 
Reservists  identification  number,  social 
security  number,  first  name  and  middle 
initial,  last  name,  job  title,  government 
and  home  addresses  (city,  state,  zip 
code,  zip  code  extension),  home 
telephone  number,  work  telephone 
number,  alternate  telephone  number 
[e.g.,  pager,  cellular  phone),  work  shift, 
email  addresses,  office  code,  office 
name,  gender  and  other  employee 
attributes,  date  of  birth,  place  of  birth, 
and  related  personnel  secmity  clearance 
information,  emergency  team 
assignment  and  emergency  team 
location. 

AUTHORfTY  FOR  MAMTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  301,  Executive  Order  12656, 
section  201  and  part  15,  Executive 
Order  12472,  Presidential  Decision 
Directive  67. 

PURPOSES(S): 

The  purpose  of  this  system  of  records 
is  to  support  the  development  of  and 
maintain  a  continuity  of  operations 
plans  (COOP)  for  the  Department  and  its 
component  b\u«aus.  COOP  activities 
involve  ensuring  the  continuity  of 
minimum  essential  Department  of  the 
Treasury  functions  through  plans  and 
procediues  governing  succession  to 
office  and  the  emergency  delegation  of 
authority  (where  permissible).  Vital 
records  and  critical  information 
pertaining  to  all  current  employees, 
contractors,  and  Treasury  Emergency 
Executive  Reservists  will  be  gathered 
and  stored  in  an  emergency  employee 
locator  system.  This  data  will  be  used 
for  alert  and  notification  purposes, 
determining  team  and  task  assignments, 
developing  and  maintaining  an 
emergency  contact  system  for  general 
emergency  preparedness  programs  and 
specific  situations. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  may  be  used  to:  (1) 
Disclose  pertinent  information  to 
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appropriate  Federal,  State,  local,  or 
foreign  agencies,  or  other  public 
authority  responsible  for  investigating 
or  prosecuting  the  violations  of,  or  for 
,  enforcing  or  implementing  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation; 

(2)  Disclose  pertinent  information  to 
the  Department  of  Justice  for  the 
purpose  of  litigating  an  action  or 
seeking  legal  advice; 

(3)  Disclose  information  to  the  Federal 
Emergency  Management  Agency 
(FEMA)  or  other  agency  with  national 
security  and  emergency  preparedness 
responsibilities  in  order  to  carry  out 
continuity  of  government  activities; 

(4)  Disclose  information  to  a  Federal, 
State,  local,  or  other  public  authority 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's, 
bureau's,  or  authority's  hiring  or 
retention  of  an  individual,  or  issuance 
of  a  security  clearance,  license,  contract, 
grant,  or  other  benefit; 

(5)  Disclose  information  in  a 
proceeding  before  a  court,  adjudicative 
body,  or  other  administrative  body 
before  which  the  Department  of  the 
Treasiuy  (agency)  is  authorized  to 
appear  when: 

(a)  The  agency,  or  (b)  any  employee  of 
the  agency  in  his  or  her  official  capacity, 
or  (c)  any  employee  of  the  agency  in  his 
or  her  individual  capacity  where  the 
Department  of  Justice  or  the  agency  has 
agreed  to  represent  the  employee;  or  (d) 
the  United  States,  when  the  agency 
determines  that  litigation  is  likely  to 
affect  the  agency,  is  a  party  to  litigation 
or  has  an  interest  in  such  litigation,  and 
the  use  of  such  records  by  the  agency  is 
deemed  to  be  relevant  and  necessary  to 
the  litigation  or  administrative 
proceeding  and  not  otherwise 
privileged; 

(6)  Disclose  information  to  a 
Congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 

(7)  Disclose  information  to  a 
contractor  for  the  purpose  of  processing 
administrative  records  and/or 
compiling,  organizing,  analyzing, 
programming,  or  otherwise  refining 
records  subject  to  the  same  limitations 
applicable  to  U.S.  Department  of  the 
Treasury  officers  and  employees  under 
the  Privacy  Act; 

(8)  Disclose  information  to  a  court, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 


coimsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation,  or  settlement 
negotiations  or  in  connection  with 
criminal  law  proceedings  or  in  response 
to  a  subpoena  where  relevant  or 
potentially  relevant  to  a  proceeding; 

(9)  Disclose  information  to  unions 
recognized  as  exclusive  bargaining 
representatives  imder  the  Civil  Service 
Reform  Act  of  1978,  5  U.S.C.  7111  and 
7114,  the  Merit  Systems  Protection 
Board,  arbitrators,  the  Federal  Labor 
Relations  Authority,  and  other  parties 
responsible  for  the  administration  of  the 
Federal  labor  management  program  for 
the  purpose  of  processing  any  corrective 
actions  or  grievances,  or  conducting 
administrative  hearings  or  appeals,  or  if 
needed  in  the  performance  of  other 
authorized  duties; 

(10)  Disclose  information  to  a 
telecommimications  company  providing 
telecommunications  support  to  permit 
servicing  the  account; 

(11)  Disclose  information  to 
representatives  of  the  General  Services 
Administration  (GSA)  or  the  National 
Archives  and  Records  Administration 
(NARA)  who  are  conducting  records 
management  inspections  under 
authority  of  44  U.S.C.  2904  and  2906. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  hardcopy  and 
electronic  media. 

retrievabiltty: 

Records  can  be  retrieved  by  name,  or 
by  the  categories  listed  above  under 
"Categories  of  records  in  the  system." 

SAFEGUARDS: 

Protection  and  control  of  any 
sensitive  but  unclassified  (SBU)  records 
are  in  a(%:ordance  with  TD  P  7110, 
Department  of  the  Treasury  Seciuity 
Manual.  The  files  and  magnetic  media 
are  secured  in  locked  rooms.  Access  to 
the  records  is  available  only  to 
employees  responsible  for  the 
management  of  the  system  and/or 
employees  of  program  offices  who  have 
a  need  for  such  information  and  have 
been  subject  to  a  backgroimd  check  and/ 
or  have  a  security  clearance. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
in  accordance  with  the  appropriate 
National  Archives  and  Records 
Administration  General  Records 
Schedules. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Department  of  the  Treasury:  Official 
prescribing  policies  and  practices: 


Director,  Office  of  Security,  Department 
of  the  Treasiuy,  Washington,  DC  20220. 

The  system  managers  for  the  Treasury 
components  are: 

l.(a)  DO:  Director  of  Security,  1500 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

(b)  FinCEN:  Security  Director,  2070 
Chain  Bridge  Road  Vienna,  VA  22182. 

(c)  OIG:  Personnel  Officer.  740  15th 
St.,  NW,  Suite  510  Washington,  DC 
20220. 

(d)  TIGTA:  Security  Officer.  1111 
Constitution  Ave.,  NW,  Washington,  DC 
20224. 

2.  ATF:  Deputy  Assistant  Director 
(Management),  650  Massachusetts 
Avenue,  NW.,  Washington,  DC  20226. 

3;  CC:  Director,  Administrative 
Services  Division,  250  E  Street,  SW, 
Washington,  DC  20219. 

4.  USCS:  Chief,  Security  Management 
Branch,  1300  Pennsylvania  Avenue, 
NW,  Washington,  DC  20229. 

5.  BEP:  Director  of  Security,  14th  &  C 
Sh-eets,  NW,  Room  113M  Washington, 
DC  20228. 

6.  FLETC:  Director,  Glynco  FaciUty, 
Glynco,  GA  31524. 

7.  FMS:  Director,  Administrative 
Programs  Division,  3700  East  West 
Highway,  Hyattsville,  MD  20782. 

8.  IRS:  Director,  Security  Standards 
and  Evaluation,  5000  Ellin  Road, 
Lanham.  MD  20706. 

9.  BPD:  Director,  Administration,  200 
Third  Sti^et,  P.O.  Box  1328, 
Parkersburg.  WV  261061328. 

10.  Mint:  Director  of  Security,  801  9th 
Sti«et,  NW,  Washington,  DC  20220. 

11.  USSS:  Deputy  Assistant  Director, 
Office  of  Administration  950  H  Street 
NW,  Washington,  DC  20001. 

12.  OTS:  Director,  Procurement  and 
Administrative  Services  1700  G  Street, 
NW,  Washington,  DC  20552. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  notification  and 
access  to  any  record  contained  in  the 
system  of  records,  or  seeking  to  contest 
its  content,  may  inquire  in  accordance 
vrith  instructions  pertaining  to 
individual  Treasury  components 
appearing  at  31  CFR  part  1,  subpart  C, 
appendices  A-L. 

RECORD  ACCESS  PROCEDURES: 
See  "Notification  Procedures"  above. 

CONTESTING  RECORD  PROCEDURES: 

See  "Notification  Procedures"  above. 

RECORD  SOURCE  CATEGORIES: 

Information  is  obtained  from  current 
Treasury  employees,  contractors. 
Treasury  Emergency  Executive 
Reservists,  and  Management. 
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EXEMFnONS  CLAIMEO  FOR  THE  SYSTEM: 

None. 
(FR  Doc.  01-2996  Filed  2-5-01;  8:45aml 
mjJNGCOOE  4no-2S-r 

DEPARTyENT  OF  THE  TREASURY 

Intsmal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Notice  98-8 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Notice 
9&-S,  Eligible  Deferred  Compensation 
Plans  imder  Section  457. 
OATES:  Written  comments  should  be 
received  on  or  before  April  9,  2001  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  conunents 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  hitemal  Revenue 
Service,  room  5242, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION:  Title: 
Eligible  Deferred  Compensation  Plans 
luider  Section  457. 

OMB  Number:  1545-1580. 

Notice  Number:  Notice  98-8. 

Abstract:  The  Small  Business  Job 
Protection  Act  of  1996  and  the  Taxpayer 
Relief  Act  of  1997  made  changes  to  niles 
under  Internal  Revenue  Code  section 
457  regarding  eligible  deferred 
compensation  plans  offered  by  state  and 
local  governments.  Notice  98-6  requires 
state  and  local  governments  to  establish 
a  written  trust,  custodial  account,  or 
annuity  contract  to  hold  the  assets  and 
income  in  trust  for  the  exclusive  benefit 
of  its  participants  and  beneficiaries. 
Also,  new  non-bank  custodians  must 
submit  applications  to  the  IRS  to  be 
approved  to  serve  as  custodians  of 
section  457  plan  assets. 

Current  Actions:  There  are  no  changes 
being  made  to  the  notice  at  this  time. 


Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  State,  local  or  tribal 
governments. 

Estimated  Number  of  Respondents: 
10.260. 

Estimated  Time  Per  Respondent:  1 
hour,  2  minutes. 

Estimated  Total  Aimual  Burden 
Hours:  10,600. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  retiims  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Conmients 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/ or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  31,  2001.     . 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  01-3079  Filed  2-S-Ol;  8:45  am] 

MLUNO  CODE  W30-01-P 


DEPARTMENT  OF  THE  TREASURY 
internal  Revenue  Service 

[REG-208299-90] 

Proposed  Collection;  Comment     { 
Request  for  Regulation  Project 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 


ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  notice  of  proposed  rulemaking, 
REG-208299-90,  Allocation  and 
Soiut:ing  of  Income  and  Deductions 
Among  Taxpayers  Engaged  in  a  Global 
Dealing  Operation  (§§  1.475(g)-2,  1.482- 
8.  and  1.863-3). 

DATES:  Written  comments  should  be 
received  on  or  before  April  9,  2001  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulation  should  be 
directed  to  Martha  R.  Brinson,  (202) 
622-3869,  Internal  Revenue  Service, 
room  5244, 1111  Constitution  Avenue 
NW..  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Allocation  and  Sourcing  of 
Income  and  Deductions  Among 
Taxpayers  Engaged  in  a  Global  £)ealing 
Operation. 

OMB  Number:  1545-1599. 

Regulation  Project  Number:  REG- 
208299-90. 

Abstract:  This  regtilation  provides 
rules  for  the  allocation  among 
controlled  taxpayers  and  sourcing  of 
income,  deductions,  gains  and  losses 
from  a  global  dealing  operation.  The 
information  requested  in  §§  1.475(g)- 
2(b).  1.482-8  (b)(3).  (c)(3).  (e)(5),  (e)(6). 
(d)(3),  and  1.863-3(h)  is  necessary  for 
the  Service  to  determine  whether  the 
taxpayer  has  entered  into  controlled 
transactions  at  an  arm's  length  price. 

Current  Actions:  There  is  no  change  to 
this  existing  regiilation. 

Type  of  Review:  Extension  of  a 
currentiy  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
500. 

Estimated  Time  Per  Respondent:  40 
hrs. 

Estimated  Total  Aimual  Burden 
Hours:  20,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 
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An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  retiuns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  btirden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  25.  2001. 
Garrick  R.  Shear. 
IRS  Reports  Clearance  Officer. 
(FR  Doc.  01-3080  Filed  2-5-01;  8:45  am] 

BIUING  CODE  4«30-01-P 


DEPARTMENT  OF  THE  TREASURY 

internal  Revenue  Service 
[REG-106542-98] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

agency:  hitemal  Revenue  Service  (IRS), 

Treasury. 

action:  Notice  and  request  for 

comments. 

SUMMARY:  The  Departinent  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportiuiity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 


existing  proposed  regulation.  REG- 
106542-98,  Election  to  Treat  Trust  as 
Part  of  an  Estate  (§  1.645-1). 
DATES:  Written  comments  shotdd  be 
received  on  or  before  April  9.  2001  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear.  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulation  should  be 
directed  to  Lamice  Mack,  (202)  622- 
3179,  Internal  Revenue  Service,  room 
5244, 1111  Constitution  Avenue  NW.. 
Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Election  to  Treat  Trust  as  Part  of 
an  Estate. 

OMB  Number:  1545-1578. 

Regulation  Project  Number:  REG- 
106542-98. 

Abstract:  This  regulation  describes 
the  procedures  and  requirements  for 
making  an  election  to  have  certain 
revocable  trusts  treated  and  taxed  as 
part  of  an  estate.  The  Taxpayer  Relief 
Act  of  1997  added  section  646  to  the 
Internal  Revenue  Code  to  permit  the 
election. 

Current  Actions:  There  are  no  changes 
being  made  to  the  regulation  at  this 
time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
10,000. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  5,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  niunber. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/ or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 


agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  acctuacy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  24,  2001. 
Garrick  R.  Sliear, 
IRS  Reports  Clearance  Officer. 
(FR  Doc.  01-3081  Filed  2-5-01;  8:45  ami 

BILUNO  CODE  4330-01-^ 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Revenue  Ruling  98-1 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportxmity  to  comment  on  proposed 
and/ or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  CxurenUy,  the  IRS  is 
soliciting  comments  concerning 
Revenue  Ruling  98-1 ,  Limitations  on 
Benefits  and  Contributions  Under 
Qualified  Plans. 

DATES:  Written  comments  should  be 
received  on  or  before  April  9,  2001  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244. 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  J^amice  Mack, 
(202)622-3179,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Limitations  on  Benefits  and 
Contributions  Under  Qualified  Plans. 

OMB  Number:  1545-1563. 

Notice  Number:  Revenue  Ruling  98-1. 
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Abstract:  Revenue  Ruling  98-1 
provides  guidance  on  the  limitations  on 
benefits  and  contributions  under  section 
415  of  the  Internal  Revenue  Code  as 
amended  by  section  1449  of  the  Small 
Business  Job  Protection  Act  of  1996, 
including  various  options  an  employer 
may  elect  when  implementing  the 
amendments. 

Current  Actions:  There  are  no  changes 
being  made  to  the  revenue  ruling  at  this 
time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  oi:ganizations,  and  not-for-profit 
institutions. 

Estimated  Number  of  Respondents: 
70,000. 

Estimated  Time  Per  Respondent:  30 
min. 

Estimated  Total  Annual  Burden 
Hours:  35,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  ONfB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  23,  2001. 
Garrick  R.  Shear, 
IRS  Reports  Cleamnce  Officer. 
(FR  Doc.  01-3082  Filed  2-5-01;  8:45  am] 

8UJNG  COM  4U0-01-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

[REG-104691-97] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/ or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  REG-104691- 
97  (TD  8910),  Electronic  Tip  Reports 
(§§31.6053-1  and  31.6053-4). 
DATES:  Written  comments  should  be 
received  on  or  before  April  9,  2001,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulation  should  be 
directed  to  Lamice  Mack,  (202)  622- 
3179,  Internal  Revenue  Service,  room 
5244,  1111  Constitution  Avenue  NW., 
Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Electronic  Tip  Reports. 

OMB  Number:  1545-1603. 

Regulation  Project  Number:  Reg- 
104691-97. 

Abstract:  The  regulations  provide 
rules  authorizing  employers  to  establish 
electronic  systems  for  use  by  their 
tipped  employees  in  reporting  tips  to 
their  employer.  The  information  will  be 
used  by  employers  to  determine  the 
amount  of  income  tax  and  FICA  tax  to 
withhold  from  the  tipped  employee's 
wages. 

Current  Actions:  There  are  no  changes 
being  made  to  this  existing  regulation. 

Type  of  Review:  Extension  of  a 
ciuTOTitly  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  and  not-for-profit  institutions. 

Estimated  Number  of  Respondents: 
300,000. 

Estimated  Time  Per  Respondent:  2 
hrs. 

Estimated  Total  Annual  Burden 
Hours:  600,000. 


An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  simunarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Conunents  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  29,  2001. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  01-3083  Filed  2-5-01;  8:45  am] 

BILUNO  COOe  4a30-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Revenue  Procedure 
2001-24 

agency:  hitemal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  conunent  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  conunents  concerning 
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Revenue  Procedure  2001-24,  Advanced 
Insurance  Conunissions. 
DATES:  Written  comments  should  be 
received  on  or  before  April  9,  2001  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  revenue  procedure  should 
be  directed  to  Carol  Savage,  (202)  622- 
3945,  Internal  Revenue  Service,  room 
5242, 1111  Constitution  Avenue  NW., 
Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Advanced  Insurance 
Commissions. 

OMB  Number:  1545-1736. 

Revenue  Procedure  Number:  Revenue 
Procedxu«  2001-24. 

Abstract:  A  taxpayer  that  wants  to 
obtain  automatic  consent  to  change  its 
method  of  accounting  for  cash  advances 
on  commissions  paid  to  its  agents  must 
agree  to  the  specified  terms  and 
conditions  under  the  revenue 
procedure.  This  agreement  is  ratified  by 
attaching  the  required  statement  to  the 
federal  income  tax  return  for  the  year  of 
change. 

Current  Actions:  There  are  no  changes 
being  made  to  the  revenue  procedure  at 
this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
5,270. 

Estimated  Time  Per  Respondent:  15 
minutes. 

Estimated  Total  Armual  Burden 
Hours:  1,318. 

The  foUovtring  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Conunents:  Comments 
submitted  in  response  to  this  notice  will 
be  sununarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 


performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  30,  2001. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  01-3084  Filed  2-5-01;  8:45  am] 

BKJJNG  COOE  4t30-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Revenue  Procedure 
2001-20 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  conunents  concerning 
Revenue  Procedure  2001-20,  Voluntary 
Compliance  on  Alien  Withholding 
Program  ("VCAP"). 
DATES:  Written  comments  shoidd  be 
received  on  or  before  April  9,  2001  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  revenue  procedure  should 
be  directed  to  Carol  Savage,  (202)  622- 
3945,  Internal  Revenue  Service,  room 
5242, 1111  Constitution  Avenue  NW., 
Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Volimtary  Compliance  on  Alien 
Withholding  Program  ("VCAP"). 


OMB  Number:  1545-1735. 

Revenue  Procedure  Number:  Revenue 
Procedure  2001-20. 

Abstract:  The  revenue  procedure  will 
improve  voluntary  compliance  of 
colleges  and  universities  in  connection 
with  their  obligations  to  report, 
withhold  and  pay  taxes  due  on 
compensation  paid  to  foreign  students 
and  scholars  (nonresident  aliens).  The 
revenue  procedure  provides  an  optional 
opportimity  for  colleges  and  universities 
which  have  not  fully  complied  with 
their  tax  obligations  concerning 
nonresident  aliens  to  self-audit  and 
come  into  compliance  with  applicable 
reporting  and  payment  requirements. 

Current  Actions:  There  are  no  changes 
being  made  to  the  revenue  procedure  at 
this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Not-for-profit 
institutions,  and  state,  local  or  tribal 
governments. 

Estimated  Number  of  Respondents: 
495. 

Estimated  Time  Per  Respondent:  700 
hours. 

Estimated  Total  Armual  Burden 
Hours:  346,500. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  niunber. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  retiuns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  wrill 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Conunents  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  acciuacy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation. 
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maintenance,  and  purchase  of  services 
to  provide  infonnation. 

Approved:  January  31,  2001. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  01-3Q85  Filed  2-5-01;  8:45  am) 
BNJJNG  CODE  4S30-01-P 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 
[ID  8223,  TD  8432,  and  ID  8657] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Pubhc  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  existing 
final  and  temporary  regulations,  TD 
8223,  Branch  Tax;  TD  8432,  Branch 
Profits  Tax;  and  TD  8657,  Regulations 
on  Effectively  Coimected  Income  and 
the  Branch  Profits  Tax  (§§  1.884^1, 
1.884-2, 1.884-2T,  1.884-4, 1.884-5). 
DATES:  Written  comments  should  be 
received  on  or  before  April  9,  2001  to 
be  assiu«d  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue      v. 
Service,  room  5244, 1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulations  should  be 
directed  to  Carol  Savage,  (202)  622- 
3945,  Internal  Revenue  Service,  room 
5242, 1111  Constitution  Avenue  NW., 
Washington.  DC  20224. 

SUPPI.EMENTARY  INFORMATION: 

Title:  TD  8223,  Branch  Tax;  TD  8432, 
Branch  Profits  Tax;  and  TD  8657, 
Regulations  on  Efiiectively  Coimected 
Income  and  the  Branch  Ptofits  Tax. 

OMB  iVumber:  1545-1070. 

Regulation  Project  Number:  TD  8223, 
TD  8432,  and  TD  8657. 

Abstract:  These  regulations  provide 
guidance  on  how  to  comply  with 
Internal  Revenue  Code  section  884, 
which  imposes  a  tax  on  the  earnings  of 
a  foreign  corporation's  branch  that  are 


removed  from  the  branch  and  which 
subjects  interest  paid  by  the  branch,  and 
certain  interest  deducted  by  the  foreign 
corporation,  to  tax. 

Current  Actions:  There  is  no  change  to 
these  existing  regulations. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
28,500. 

Estimated  Time  Per  Respondent:  27  - 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  12,694. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Conunents 
submitted  in  response  to  this  notice  will 
be  siunmarized  and/or  included  in  the 
request  ioi  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  biuden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  infonnation 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  31,  2001. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  01-3086  Filed  2-5-01;  8:45  am] 

BIJJNGCOOE  4a30-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Privacy  Act  of  1974,  as  Amended; 
System  of  Records 

AGENCY:  Internal  Revenue  Service, 

Treasiuy. 

ACTION:  Notice  of  proposed  new  system 

of  records. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act  of  1974, 
5  U.S.C.  552a,  as  amended,  the 
Department  of  the  Treasury,  Internal 
Revenue  Service,  gives  notice  of  a 
proposed  system  of  records  entitled, 
"Employee  Tax  Compliance  Records 
(ETC)— Treasury/mS  36.888."  The 
Employee  Tax  Compliance  Records 
were  previously  covered  unde^ 
Treasury/IRS  36.003— General 
Personnel  and  Payroll  Records. 
However,  these  records  have  changed 
and  become  distinct  enough  to  warrant 
a  new  system  of  records. 
DATES:  Comments  must  be  received  no 
later  than  March  H,  2001.  The  proposed 
system  of  records  will  be  effective 
March  19,  2001  imless  comments  are 
received  that  result  in  a  contrary 
determination. 

ADDRESSES:  Comments  should  be  sent  to 
the  IRS  Freedom  of  Information  Reading 
Room,  Room  1621, 1111  Constitution 
Avenue,  NW.,  Washington,  EX:  20224. 
Comments  will  be  made  available  for 
inspection  at  the  IRS  Freedom  of 
Information  Reading  Room  also  located 
at  room  1621, 1111  Constitution 
Avenue,  NW.  The  telephone  number  for 
the  Reading  Room  is  (202)  622-5164. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  M.  Oliver,  Acting  Director, 
Office  of  Workforce  Relations,  Internal 
Revenue  Service,  Room  1515, 1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224.  Her  telephone  number  is 
(202)  622-7542.  (This  is  not  a  toll  free 
nimiber). 

SUPnfMENTARY  INFORMATION:  The 
Employee  Tax  Compliance  Records 
(ETC)  are  used  to  detect  potential  non- 
compliance of  IRS  employees  with  the 
Federal  tax  law.  The  ETC  records  will 
increase  the  IRS'  ability  to  ensure 
employee  compliance  with  Federal  tax 
law.  The  development  of  the  Employee 
Tax  Compliance  Program  was 
precipitated  by  the  need  to  comply  with 
the  Office  of  Government  Ethics  Title  5 
Code  of  Federal  Regulations  2635.809. 
These  records  were  previously  covered 
imder  Treasury/IRS  36.003 — General 
Personnel  and  Payroll  Records. 
However,  over  time  these  records  have 
become  distinct  enough  to  warrant  a 
new  system  of  records. 
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The  proposed  system  of  records. 
Employee  Tax  Compliance  Records 
(ETC)— Treasury/IRS  36.888,  will  be 
exempted  from  disclosure  provisions  of 
the  Privacy  Act  pursuant  to  5  U.S.C. 
552a(k)(2).  A  proposed  rule  is  being . 
published  separately  in  the  Federal 
Register. 

The  new  system  of  records  report,  as 
required  by  5  U.S.C.  552a(r)  of  Ae 
Privacy  Act,  has  been  submitted  to  the 
Committee  on  Government  Operations 
of  the  House  of  Representatives,  the 
Committee  on  Governmental  Affiairs  of 
the  Senate,  and  the  Office  of 
Management  and  Budget  (OMB), 
pursuant  to  OMB  Circular  A-130, 
"Federal  Agency  Responsibilities  for 
Maintaining  Records  About 
Individuals." 

The  proposed  IRS  system  of  records 
Treasury/IRS  36.888— Employee  Tax 
Compliance  Records  (ETC)  is  published 
in  its  entirety  below. 

Dated:  January  25.  2001. 

W.  Earl  Wright,  Jr., 

Chief  Management  and  Administrative 
Programs  Officer. 

Trsasury/IRS  36.888 

SYSTEM  NAME: 

Employee  Tax  Compliance  Records 
(ETC). 

SYSTEM  LOCATKM: 

Main  records  are  located  in  the  Field 
Information  Systems  Organization — 
Southeast  Region  (Cincinnati,  Ohio). 
Copies  may  be  transferred  to  local 
offices  to  work  cases  in  the  National 
Offices,  District  and  Regional  Offices, 
and  the  Internal  Revenue  Service 
Centers.  (See  IRS  Appendix  A  for 
addresses.) 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Employees  of  the  IRS  who  may  not  be 
in  full  compliance  with  the  Federal  tax 

laws. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Tax  Return  and  Retiun  information, 
including  the  Employee  Tax 
Compliance  Database  records,  which 
contain  name,  social  seciirity  number, 
address,  facts  of  IRS  employment,  and 
location  codes.  Records  may  also 
contain  administrative  information  that 
may  help  in  locating  an  employee. 

AUTHORnY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

26  U.S.C.  7801  and  7803. 

PURPOSE<S): 

To  detect  potential  noncompliance  of 
IRS  employees  with  the  Federal  tax  laws 
and  provide  records  for  a  fair  and 
luiiform  process  for  appropriate  action 
when  non-compliance  is  detected. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

Disclosure  of  retvuns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 

POLICIES  AND  PROCEDURES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  and  electronic  media. 

retrievabiltty: 

Records  are  indexed  and/or  retrieved 
by  taxpayer  name,  taxpayer 
identification  number  (social  security 
nimiber)  and  tax  year. 

SAFEGUARDS: 

Access  controls  will  be  in  accordance 
with  the  guidelines  provided  in  the 


Automated  Information  System  Security 
Handbook,  Internal  Revenue  Manual 
(IRM)  2(10)  00  and  IRM  1(16)  12 
Manager's  Security  Handbook. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbooks, 
IRM  1  (15)  59.1  through  IRM  1  (15) 
59.32. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Internal  Revenue  Service,  Chief, 
Employee  Tax  Compliance  Unit 
(Cincinnati)  P.O.  Box  1637,  Cincinnati. 
OH  45201-1637. 

NOTIFICATION  PROCEDURES: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  determining  if 
the  system  contains  a  record  pertaining 
to  a  particular  individual. 

RECORD  ACCESS  PROCEDURES: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  inspection  or 
contest  of  record  contents  as  the  records 
are  exempt. 

CONTESTING  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy 
Act  amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

This  system  of  records  is  exempt  frxtm 
the  Privacy  Act  provision  which 
requires  that  record  source  categories  be 
reported. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

This  system  is  exempt  bom.  (c)(3).  (d), 
(e)(1).  (e)(4)(G),  (e)(4)(H).  (e)(4)(I).  and  (f) 
of  the  Privacy  Act  pursuant  to  5  U.S.C. 
552a(k)(2).  (See  31  CFR  1.36) 

[FR  Doc.  01-2995  Filed  2-5-01;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Servica 
50  CFR  Part  17 

RIN  101S-AF92 

Endangered  and  Threatened  Wildlife 
and  Plants;  Final  Determination  of 
Critical  Habitat  for  the  Spectacled 
Eider 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Final  rule. 

SUMMARY:  We.  the  U.S.  Fish  and 
Wildlife  Service  (Service),  designate 
critical  habitat  for  the  spectacled  eider 
[Somateria  fischeri),  a  threatened 
species  listed  pursuant  to  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act).  Critical  habitat  for  the 
spectacled  eider  includes  areas  on  the 
Yukon-Kuskokwim  Delta  (Y-K  Delta),  in 
Norton  Sound,  Ledyard  Bay,  and  the 
Bering  Sea  between  St.  Lawrence  and 
St.  Matthew  Islands.  These  areas  total 
approximately  10,098,827  hectares 
(100,988.3  square  kilometers;  38,991.6 
square  miles;  24,954,638  acres). 

Section  4  of  the  Act  reqiiires  us  to 
consider  economic  and  other  impacts  of 
specifying  any  particular  area  as  critical 
habitat.  We  solicited  data  and  comments 
from  the  public  on  all  aspects  of  the 
proposed  rule  and  economic  analysis. 
Section  7  of  the  Act  prohibits 
destruction  or  adverse  modification  of 
critical  habitat  by  any  activity  funded, 
authorized,  or  carried  out  by  any 
Federal  agency. 

DATES:  The  effective  date  of  this  rule  is 
March  8,  2001. 

R3R  FURTHER  INFORMATION  CONTACT:  Ann 
G.  Rappoport,  Field  Supervisor, 
Anchorage  Field  Office,  U.S.  Fish  and 
Wildlife  Service,  605  West  4th  Avenue, 
Room  G-61,  Anchorage,  Alaska  99501 
(telephone  907/271-2787  or  toll-free 
800/272-4174;  facsimile  907/271-2786). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  spectacled  eider  is  a  large  sea 
duck,  52-56  centimeters  long  (20-22 
inches).  Sea  ducks,  waterfowl  that 
spend  at  least  part  of  their  lives  at  sea 
or  on  large  waterbodies,  are  a  subgroup 
of  the  subfamily  Anatinae,  family 
Anatidae.  Within  each  subfamily, 
taxonomists  group  the  waterfowl 
species  into  tribes,  but  while  Delacour 
and  Mayr  (1945)  originally  placed  the 
eiders  (Tribe  Somaterini)  in  a  separate 
tribe  from  other  sea  ducks  (Tribe 
Mergini),  Johnsgard  (1960)  and  others 
have  grouped  them  together  under  Tribe 


Mergini.  The  spectacled  eider  was  first 
described  by  Brandt  in  1847  as  Fuligula 
fischeri,  then  later  placed  in  the  genera 
Lampronetta  and  ATx:tonetta,  and  finally 
under  Somateria  (American 
Ornithologists'  Union  1983).  The 
spectacled  eider  is  one  of  three  species 
in  the  genus  Somateria.  All  Somateria 
species'  ranges  include  the  United 
States. 

In  the  winter  and  spring,  adult  male 
spectacled  eiders  are  in  breeding 
plumage  with  a  black  chest,  white  back, 
and  pale  green  head  with  a  long  sloping 
forehead  and  black-rimmed  white 
spectacle-like  patches  around  the  eyes. 
Ehuing  the  late  summer  and  fall,  males 
are  mottled  brown.  Females  and 
juveniles  are  mottled  brown  year-round 
with  pale  brown  eye  patches. 
Spectacled  eiders  are  diving  ducks  that 
spend  most  of  the  year  in  marine  waters 
where  they  primarily  feed  on  bottom- 
dwelling  molluscs  and  crustaceans. 

Geographic  Range 

In  the  United  States,  spectacled  eiders 
historically  had  a  discontinuous  nesting 
distribution  frt>m  the  Nushagak 
Peninsula  in  southwestern  Alaska  north 
to  Barrow  and  east  nearly  to  the 
Canadian  border.  Today  two  breeding 
populations  remain  in  Alaska.  The 
remainder  of  the  species  breeds  in 
Arctic  Russia.  The  species  throughout 
its  range,  including  the  Arctic  Russian 
population,  is  listed  under  the  Act  (16 
U.S.C.  1531  et  seq.)  as  threatened 
wherever  it  occurs. 

On  the  Y-K  Delta,  spectacled  eiders 
breed  mostly  within  15  kilometers  (km) 
(9.3  statute  miles  (mi))  of  the  coast  from 
Kigigak  Island  north  to  Kokechik  Bay 
.(Service  1996),  with  smaller  numbers 
nesting  south  of  Kigigak  Island  to 
Kwigillingok  and  north  of  Kokechik  Bay 
to  the  mouth  of  Uwik  Slough.  The 
coastal  fringe  of  the  Y-K  Delta  is  the 
only  subarctic  breeding  habitat  where 
spectacled  eiders  occur  at  high  density 
(3.0-6.8  birds/ square  kilometer  (km^), 
1.2-2.6  birds/ square  mile  (mi^))  (Service 
1996).  Nesting  on  the  Y-K  Delta  is 
restricted  to  the  vegetated  intertidal 
zone  (areas  dominated  by  low  wet-sedge 
and  grass  marshes  with  numerous  small 
shallow  water  bodies).  Nests  are  rarely 
more  than  190  meters  (m)  (680  feet  (ft)) 
from  water  and  are  usually  within  a  few 
meters  of  a  pond  or  lake. 

On  Alaska's  North  Slope,  nearly  all 
spectacled  eiders  breed  north  of  70° 
latitude  between  Icy  Cape  and  the 
Shaviovik  River.  Within  this  region, 
most  spectacled  eiders  occxa  between 
Cape  Simpson  and  the  Sagavanirktok 
River  (Service  1996).  Spectacled  eiders 
on  the  North  Slope  occur  at  low 
densities  (0.03-0.79  birds/km^,  0.01- 


0.31  birds/mi^)  (Lamed  and  Balogh 
1997)  within  about  80  km  (43.2  nautical 
miles  (nm))  of  the  coast.  Dming  pre- 
nesting  and  early  nesting,  they  occiu 
most  commonly  on  large  shallow 
productive  thaw  lakes  usually  with 
convoluted  shorelines  or  small  islands 
(Lamed  and  Balogh  1997).  Such  shallow 
water  bodies  with  emergent  vegetation 
and  low  islands  or  ridges  appear  to  be 
important  as  eider  nesting  and  brood- 
rearing  habitat  on  the  North  Slope 
(Derksen  et  al..  1981,  Wamock  and  Troy 
1992,  Andersen  et  al.  1998). 

Within  the  United  States,  spectacled 
eiders  molt  in  Norton  Sound  and 
Ledyard  Bay,  where  they  congregate  in 
large,  dense  flocks  that  may  be 
particularly  susceptible  to  disturbance 
and  environmental  perturbations. 
Diuing  their  time  on  the  molting 
grounds  (early  July  through  October), 
each  bird  is  flightless  for  a  few  weeks. 
However,  there  is  no  time  in  which  all 
birds  are  simultaneously  flightless 
(Petersen  et  al.  1999). 

Norton  Sound  is  located  along  the 
western  coast  of  Alaska  between  the  Y- 
K  Delta  and  the  Seward  Peninsula.  It  is 
the  principal  molting  and  staging  area 
for  females  nesting,  and  for  juveniles 
raised,  on  the  Y-K  Delta  (Petersen  et  al. 
1999),  the  most  imperiled  of  the  three 
breeding  populations.  Some  Y-K  Delta 
male  spectacled  eiders,  presumably 
subadult  males,  also  molt  in  Norton 
Sound  (Petersen  et  al.  1999).  Breeding 
adult  males  from  the  Y-K  Delta  have  not 
been  observed  to  molt  in  Norton  Sound, 
but  they  are  known  to  molt  in  Ledyard 
Bay  and  in  at  least  two  locations  in 
Russian  waters  (Petersen  et  al.  1999).  As 
many  as  4,030  spectacled  eiders  have 
been  observed  in  Norton  Soimd  at  one 
time  (Lamed  et  al.  1995a).  Spectacled 
eiders  molted  in  the  same  portion  of 
eastern  Norton  Soimd  each  year  bom 
1993  to  1997.  Charles  Lean  (Alaska 
Department  of  Fish  and  Game  (ADFG), 
pers.  comm.  1999)  reported  seeing  large 
flocks  in  this  same  area  in  August  and 
September  from  1982  to  1990, 
suggesting  that  this  area  has  a  history  of 
consistent  use  by  molting  spectacled 
eiders.  Spectacled  eiders  arrive  in 
eastern  Norton  Sound  at  the  end  of  July 
and  depart  in  mid-October  (Petersen  et 
al.  1999).  Although  overall  benthic 
biomass  (quantity  of  organisms  living  on 
the  sea  floor)  in  this  area  is  thought  to 
be  lower  than  in  other  parts  of  Norton 
Sound,  the  abundance  of  large 
gastropods  (e.g.,  snails,  which  are         ^^ 
presumably  a  spectacled  eider  food 
item)  is  higher  in  this  area  than 
elsewhere  (Springer  and  Pirtle  1997). 

Ledyard  Bay  is  one  of  the  primary 
molting  grounds  for  female  spectacled 
eiders  breeding  on  the  North  Slope,  and 
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most  female  birds  molting  here  are  from 
the  North  Slope  (Petersen  et  al.  1999). 
Satellite  telemetry  data  suggest  that 
male  spectacled  eiders  from  the  North 
Slope  appear  to  molt  and  stage  in  equal 
numbers  in  Ledyard  Bay  and  the  two 
primary  molting  areas  in  Russia, 
Mechigmenskiy  Bay  and  off  the  coast  of 
the  IndUgirka  and  Kolyma  River  Deltas 
(Petersen  et  al.  1999).  Aerial  siuveys  in 
September  1995  found  33,192 
spectacled  eiders  using  Ledyard  Bay. 
Most  were  concentrated  in  a  37-km  (23- 
mi)  diameter  circle  with  their 
distribution  centered  about  67  km  (36.2 
nm)  southwest  of  Point  Lay  and  41  km 
(22.1  nm)  offshore  (Lamed  et  al.  1995b). 

During  winter,  spectacled  eiders 
congregate  in  exceedingly  large  and 
dense  flocks  in  pack  ice  openings 
between  St.  Lawrence  and  St.  Matthew 
Islands  in  the  central  Bering  Sea  (Lamed 
et  al.  1995c).  Spectacled  eiders  frtim  all 
three  known  breeding  populations  use 
this  wintering  area  (Service  1999a);  no 
other  wintering  areas  are  currently 
known.  Lamed  and  Tiplady  (1999) 
conservatively  estimated  the  entire 
wintering  population,  and  perhaps  the 
worldwide  population,  of  spectacled 
eiders  at  374,792  birds  (95  percent 
Confidence  Interval  =  371,278-378,305). 

Although  we  are  unaware  of  large 
numbers  of  spectacled  eiders  wintering 
elsewhere,  it  has  been  hypothesized  that 
the  known  wintering  location  may  not 
be  the  only  location  used  by  this 
species.  Dau  and  Kistchinski  (1977) 
hypothesized  that  spectacled  eiders  may 
bo  overwintering  south  of  St.  Matthew 
and  Nunivak  Islands  in  Alaska,  and 
south  of  the  Chukotka  Peninsula  in 
Russia.  No  spectacled  eiders  were 
observed  on  one  limited  reconnaissance 
flight  south  of  St.  Matthew  Island  in 
1995  (Bill  Lamed,  Service,  pers.  comm. 
2000).  We  have  not  siuveyed  south  of 
Nunivak  Island  diuing  winter.  To  date, 
all  satellite  transmitter  data  gathered 
during  winter  has  originated  from  the 
known  wintering  area. 

Population  Status 

Between  the  1970s  and  1990s, 
spectacled  eiders  on  the  Y-K  Delta 
declined  by  about  96  percent,  from 
48,000  pairs  to  fewer  than  2,500  pairs  in 
1992  (Stehn  et  al.  1993).  Based  upon 
surveys  conducted  during  the  past  few 
years,  the  Y-K  Delta  breeding 
population  is  now  estimated  to  be  about 
3,500-4,000  pairs.  This  estimate  is  the 
product  of  three  separate  factors:  an 
aerial  siu^^ey  population  index,  a 
subsample  of  intensively  ground- 
searched  plots,  and  a  measiue  of 
detection  bias  (including  surveyor 
efficiency)  on  the  ground  plots. 
Detection  bias  results  from  the  fact  that 


observers  see  only  a  portion  of  the  birds 
that  are  present  or  that  some  birds  are 
more  visible  than  others.  The  error 
associated  with  the  annual  estimate  is  a 
measure  of  the  error  associated  with  the 
aerial  survey  index  only  (as  reflected  in 
the  coefficient  of  variance).  The 
population  estimate  for  2000,  based  on 
the  niunber  of  active  and  failed  nests  (or 
nesting  attempts  by  breeding  pairs), 
expanded  to  the  entire  aerial  survey  area 
and  adjusted  for  detection  bias,  was 
3,709  active  nests  on  the  Y-K  Delta.  The 
aerial  siu^'ey  coefficient  of  variance  was 
0.159.  The  population  trend  for  this 
nesting  population  can  be  characterized 
as  stable  to  slightly  increasing  over  the 
last  10  years. 

The  breeding  population  on  the  North 
Slope  is  cmrently  the  largest  breeding 
population  of  spectacled  eiders  in  North 
America.  The  most  recent  population 
estimate,  uncorrected  for  aerial 
detection  bias,  is  4,744  ±  907  pairs  (x  ± 
2SE;  arithmetic  mean  plus  or  minus  two 
times  the  standard  error  associated  with 
the  sample)  (Lamed  et  al.  1999). 
However,  this  breeding  area  is  nearly 
nine  times  the  size  of  the  Y-K  Delta 
breeding  area.  Consequently,  the  density 
of  spectacled  eiders  on  the  North  Slope 
is  about  one  quarter  that  on  the  Y-K 
Delta  (Lamed  and  Balogh  1997,  Service 
1996;  Robert  Stehn,  Service,  Migratory 
Bird  Management  (MBM),  pers.  conun. 
2000).  Based  on  our  survey  data,  the 
spectacled  eider  breeding  population  on 
the  North  Slope  does  not  show  a 
significant  decline  throughout  most  of 
the  1990s.  The  dovraward  trend  of  2.6 
percent  per  year  is  bounded  by  a  90 
percent  confidence  interval  ranging 
from  a  7.7  percent  decline  per  year  to 
a  2.7  percent  increase  per  year  (Service, 
unpubl.  data). 

We  do  not  know  the  size  of  the 
nonbreeding  segment  of  any  population. 
Presiunably,  nonbreeding  birds  remain 
at  sea  year-round  imtil  they  attempt  to 
breed  at  age  two  or  three.  We  do  not 
know  which  areas  at  sea  are  important 
to  nonbreeding  spectacled  eiders. 

Previous  Federal  Action 

On  December  10,  1990,  we  received  a 
petition  from  James  G.  King,  dated 
December  1, 1990,  to  list  the  spectacled 
eider  as  an  endangered  species  and  to 
designate  critical  habitat  on  the  Yukon 
Delta  National  Wildlife  Refuge  and  the 
National  Petroleum  Reserve- Alaska.  We 
convened  a  workshop  on  February  6 
and  7,  1991,  to  review  existing 
information  and  develop  priorities  and 
recommendations  for  future  studies  of 
both  spectacled  and  Steller's  eiders.  On 
April  25, 1991,  we  published  a  90-day 
finding  that  the  petition  had  presented 
substantial  information  indicating  that 


the  requested  action  may  be  warranted 
(56  FR  19073). 

On  Febmary  12, 1992,  a  12-month 
finding  was  signed,  determining  that 
listing  was  warranted.  On  May  8, 1992. 
we  pubHshed  a  proposed  mle  to  list  the 
spectacled  eider  as  a  threatened  species 
throughout  its  range  (57  FR  19852). 
Section  4(a)(3)  of  the  Act  requires  that, 
to  the  maximum  extent  prudent  and 
determinable,  the  Secretary  designate 
critical  habitat  at  the  time  a  species  is 
determined  to  be  endangered  or 
threatened.  We  proposed  that  it  was  not 
prudent  to  designate  critical  habitat  for 
the  spectacled  eider  because  there  was 
no  demonstrable  benefit  that  could  be 
shown  at  that  time  (50  CFR  424.12).  We 
solicited  comments  from  all  interested 
parties  during  an  extended  comment 
period  (160  days).  This  extended 
comment  period  was  intended  to 
accommodate  Alaskan  Natives,  who 
spend  substantial  portions  of  each  year 
away  frx)m  their  homes  engaged  in 
subsistence  activities,  and  foreign 
scientists,  whose  comments  may  not 
have  been  received  during  the  normal 
90-day  period.  We  particularly  sought 
comments  concerning  threats  to 
spectacled  eiders,  their  distribution  and 
range,  whether  critical  habitat  should  bo 
designated,  and  activities  that  might 
impact  spectacled  eiders.  Notice  of  the 
proposed  rule  was  sent  to  appropriate 
Federal  agencies.  State  agencies,  Alaska 
Native  regional  corporations,  borough 
and  local  governments,  scientific 
organizations,  foreign  countries,  and 
other  interested  parties  along  with  a 
request  for  information  that  might 
contribute  to  the  development  of  a  final 
rule. 

After  a  review  of  all  comments 
received  in  response  to  the  proposed 
rule,  we  published  the  final  rule  to  list 
the  spectacled  eider  as  threatened 
vtdthout  critical  habitat  on  May  10,  1993 
(58  FR  27474).  Only  5  of  the  24 
comments  received  specifically 
addressed  critical  habitat  designation. 
Of  these,  one  supported  and  four 
opposed  the  "not  prudent" 
determination.  Those  that  opposed  the 
"not  prudent"  finding  recommended 
that  critical  habitat  be  designated,  at 
least  for  nesting  areas.  They  also  felt 
that  we  should  have  considered  and 
provided  information  on  possible 
marine  critical  habitat.  In  our  final  rule 
to  list  the  spectacled  eider  as 
threatened,  we  maintained  that 
designation  of  critical  habitat  was  not 
prudent  because  no  demonstrable 
overall  benefit  could  be  shown  at  that 
time  (50  CFR  424.12). 

We  initiated  recovery  plaiming  for  the 
spectacled  eider  in  1993.  The 
Spectacled  Eider  Recovery  Team  was 
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formed,  consisting  often  members  and 
four  consultants  with  a  variety  of 
expertise  in  spectacled  eider  biology, 
conservation  biology,  population 
biology,  marine  ecology.  Native  Alaskan 
cultxue,  and  wildlife  management.  The 
Recovery  Team  and  its  consultants 
developed  the  Spectacled  Eider 
Recovery  Plan,  which  we  approved  on 
August  12, 1996.  The  Recovery  Plan 
established  the  recovery  criteria  that 
must  be  met  prior  to  the  delisting  of 
spectacled  eiders.  The  plan  also 
identified  the  actions  that  are  needed  to 
assist  in  the  recovery  of  spectacled 
eiders.  Additionally,  subsequent  to  the 
species  listing,  new  information  has 
become  available  concerning  the 
spectacled  eiders'  molting  and 
wintering  habitat.  We  also  now  have  a 
more  precise  delineation  of  its  breeding 
habitat. 

On  March  10, 1999,  the  Southwest 
Center  for  Biological  Diversity  and  the 
Christians  Caring  for  Creation  filed  a 
lawsuit  in  Federal  District  Court  in  the 
Northern  District  of  California  against 
the  Secretary  of  the  Department  of  the 
Interior  for  failure  to  designate  critical 
habitat  for  five  species  in  California  and 
two  in  Alaska.  These  species  include 
the  Alameda  whipsnake  [Masticophis 
lateralis  euryxantbus],  the  zayante 
band-winged  grasshopper 
(Trimerotropis  infantilis],  the  Morro 
shoulderband  snail  {Helmintholglypta 
walkeriana),  the  arroyo  southwestern 
toad  [Bufo  microscaphus  calif  amicus), 
the  San  Bernardino  kangaroo  rat 
[Dipodomys  meniami  parvus),  the 
spectacled  eider,  and  the  Steller's  eider 
(Polysticta  stelleri). 

In  the  last  few  years,  several  court 
decisions  have  overturned  Service 
determinations  for  a  variety  of  species 
for  which  we  believed  designation  of 
critical  habitat  was  not  prudent  (e.g.. 
Natural  Resources  Defense  Council  v. 
U.S.  Department  of  the  Interior,  113  F. 
3d  1121  (9th  Cir.  1997);  Conservation 
Council  for  Hawaii  V.  Babbitt,  2  F.  Supp. 
2d  1280  (D.  Hawaii  1998)).  Based  on  the 
standards  applied  in  those  judicial 
opinions  and  the  availability  of  new 
information  concerning  the  species' 
recovery  and  habitat  needs,  we 
recognized  the  value  of  reexamining  the 
question  of  whether  critical  habitat  for 
the  spectacled  eider  is  prudent. 
Accordingly,  the  Federal  Government 
entered  into  a  settlement  agreement 
whereby  we  agreed  to  readdress  the 
prudency  of  designating  critical  habitat 
for  spectacled  eiders. 

In  another  case.  Wilderness  Society,  et 
al.  V.  Babbitt,  Civ.  No.  98-02395 
P.D.C).  filed  on  behalf  of  the 
Wilderness  Society  and  seven  other 
national  and  regional  enviroiunental 


organizations  in  October  1998, 
objections  were  raised  to  the 
Department  of  the  Interior's  decision  to 
undertake  oil  and  gas  leasing  in  the 
NPR-A.  One  of  the  plaintiffs'  claims  in 
this  litigation  is  that  our  feilure  to 
designate  critical  habitat  (i.e.,  our  not 
prudent  determination)  for  spectacled 
and  Steller's  eiders  was  arbitrary  and 
capricious  and  in  violation  of  the  Act. 
This  claim  is  currently  being  litigated. 

After  reviewing  the  best  scientific  and 
commercial  data  available,  we  proposed 
to  withdraw  our  previous  finding  diat 
the  designation  of  critical  habitat  for  the 
spectacled  eider  was  not  prudent.  On 
February  8,  2000,  we  proposed  the 
designation  of  nine  areas  in  northern 
and  western  Alaska  as  critical  habitat 
for  the  spectacled  eider  (65  FR  6114). 

We  requested  that  all  interested 
parties  submit  comments  during  the 
public  comment  period  on  the  specifics 
of  the  proposal  including  information, 
policy,  and  proposed  critical  habitat 
boundaries  as  provided  in  the  proposed 
rule.  The  comment  period  was  initially 
open  from  February  8,  2000,  until  May 
8.  2000.  On  April  19,  2000.  we 
published  a  notice  in  the  Federal 
Register  extending  the  closing  date  for 
the  open  public  comment  period  from 
May  8,  2000,  to  June  30.  2000  (65  FR 
20938).  On  July  5,  2000,  we  published 
a  notice  in  the  Federal  Regi^r  again 
extending  the  closing  date  for  the  open 
public  comment  period  from  June  30, 
2000,  to  August  31,  2000  (65  FR  41404). 
On  July  31,  2000,  we  published  a  notice 
in  the  Federal  Register  announcing  a 
public  hearing  on  critical  habitat  for 
spectacled  and  Steller's  eiders  in 
Barrow,  Alaska  (65  FR  46684).  On 
August  24,  2000,  we  published  a  notice 
in  the  Federal  Register  aimouncing  the 
availability  of  our  draft  economic 
analysis  and  extending  the  closing  date 
for  the  open  public  conunent  period 
from  August  31,  2000,  to  September  25, 
2000  (65  FR  51577).  The  resulting 
comment  period  lasted  from  February  8, 
2000,  to  September  25,  2000  (231  days). 

We  have  made  oui  critical  habitat 
delineations  based  upon  the  best 
scientific  and  commercial  information 
available.  However,  we  recognize  that 
we  do  not  have  complete  information  on 
the  distribution  of  this  species  at  all 
times  of  the  year.  Thus,  if  information 
becomes  available  indicating  that 
additional  or  fewer  areas  are  essential 
for  the  conservation  of  the  species,  and 
may  need  special  management 
considerations  and  protections,  we  may 
reevaluate  oxu  critical  habitat 
designation,  including  proposing 
additional  critical  habitat  or  proposing 
deletion  or  boundary  refinement  of 
existing  critical  habitat. 


State  of  Knowledge  of  the  Spectacled 
Eider 

Few  species  make  themselves  less 
available  for  study  than  the  spectacled 
eider.  It  spends  most  of  the  year  in  the 
Bering  Sea,  far  firom  shore  and  human 
settlements.  Summers  are  spent  widely 
dispersed  across  the  vast  and  nearly 
inaccessible  arctic  and  subarctic  tundra. 
Twenty-five  years  ago,  we  knew 
spectacled  eiders  were  common 
breeders  on  the  Y-K  Delta,  but  we  knew 
only  a  little  about  their  breeding 
biology.  Ten  years  ago,  we  knew  they 
were  declining  in  abundance  on  the  Y- 
K  Delta,  but  we  did  not  know  why.  We 
also  did  not  know  much  about  where 
they  spent  three-quarters  of  each  year 
during  the  non-breeding  season.  Since 
the  species  was  listed  in  1993,  we  have 
learned,  among  other  things — (1)  where 
most,  if  not  all  spectacled  eiders  spend 
the  winter;  (2)  the  locations  of  major 
molting  areas  at  sea  for  each  breeding 
population;  (3)  the  size  of  the  breeding 
populations  for  each  of  the  three  major 
breeding  areas;  (4)  that  consumption  of 
spent  lead  shot  is  a  problem  for  eiders 
breeding  on  the  Y-K  Delta;  (5)  that 
subsistence  hvmting  probably  did  not 
cause  the  observed  decline  of  eiders  on 
the  Y-K  Delta,  but  it  might  be  hindering 
or  preventing  recovery;  (6)  that  direct 
interactions  with  commercial  fisheries 
does  not  seem  to  be  a  problem  for  this 
species;  and  (7)  that  we  will  probably 
never  know  why  this  species  declined 
96  percent  on  the  Y-K  Delta  since  the 
1970's,  or  whether  its  North  Slope 
breeding  population  is  at,  below,  or 
above  historical  population  levels. 

We  note  that  the  recovery  plan  for  this 
species  contains  valuable  biological 
information,  and  is  cited  throughout 
this  document.  However,  the  state  of  our 
knowledge  regarding  eider  biology  and 
distribution  has  changed  markedly  since 
publication  of  the  spectacled  eider 
recovery  plan.  The  recovery  criteria  put 
forth  in  this  recovery  plan  represent 
careful  consideration  on  the  part  of  a 
panel  of  highly  qualified  scientists.  The 
spectacled  eider  recovery  plan  sets  forth 
several  criteria,  any  of  which,  if  met, 
would  allow  us  to  consider  delisting 
specific  populations  (North  Slope,  Y-K 
Delta,  Arctic  Russia  breeding 
popidations).  One  such  recovery  goal  is 
that  three  annual  surveys  yield  a 
minimum  population  estimate  of  at  least 
10,000  breedbig  pairs.  An  alternative  to 
the  first  goal  is  that  a  population  could 
be  delisted  if  a  single  survey  resulted  in 
a  minimum  population  estimate  of  over 
25,000  breeding  pairs.  There  is  a  third 
recovery  goal,  that  is  based  upon  a  fairly 
complex  statistical  measure  that 
considers  population  trend  data  and 
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over-  and  under-protection  loss 
functions  combined  with  a  minimum 
breeding  population  estimate;  however, 
it  is  sufficiently  complex  that  it  is 
beyond  the  scope  of  this  document  to 
explain. 

The  recovery  criteria  put  forth  in  the 
plan  may  warrant  revision  in  light  of 
new  information.  As  a  result  of  notable 
research  and  survey  efforts  directed 
towards  this  species,  substantial 
portions  of  the  biological  information 
presented  in  the  recovery  plan  is  now 
dated  or  obsolete.  Thus,  although  the 
recovery  plan  is  a  valuable  source  of 
information,  it  cannot  always  be 
considered  the  final  authority  on  the 
natural  history  and  distribution  of  this 
species.  Finally,  we  note  that  the 
recovery  plan  did  not  discuss  critical 
habitat.  However,  we  do  not  interpret 
the  plan's  silence  on  the  topic  to  be  an 
implicit  endorsement  that  critical 
habitat  is  or  is  not  warranted. 

We  do  not  know  what  critical  factor 
or  factors  are  limiting  the  recovery  of 
this  species,  but  we  suspect  that  these 
factors  are  affecting  siuvival  of  breeding 
adults.  Hypotheses  that  continue  to  be 
implicated  in  the  decline  of  the  eiders 
include — (1)  lead  poisoning  on  the  Y-K 
Delta;  (2)  changes  in  food  supply  at  sea; 
j(3)  excessive  subsistence  take;  (4) 
changes  in  predator  pressure  on  the  Y- 
K  Delta  breeding  ground;  and  (5) 
disturbance  of  nesting  birds  by 
researchers. 

Data  indicate  that  lead  poisoning  is  a 
serious  problem  on  at  least  some 
portions  of  the  Y-K  Delta. 
Approximately  one  third  of  adidt 
breeding  females  near  the  lower 
Kashunuk  River  exhibited  elevated  lead 
levels  in  blood,  suggesting  consumption 
of  at  least  one  lead  pellet  diuing  the 
breeding  season  (Flint  et  al.  1997).  In 
addition,  nine  of  43  broods  sampled 
contained  one  or  more  ducklings  that 
had  consumed  lead  within  30  days  of 
hatching  (Flint  et  al.  1997).  Although  we 
have  seen  elevated  levels  of  lead  in 
long-tailed  ducks  (oldsquaw)  [Clangula 
hyemalis)  from  the  North  Slope,  we  do 
not  know  if  lead  poisoning  is  a  problem 
for  ppectacled  eiders  there. 

Iniormation  is  just  beginning  to  come 
in  suggesting  a  deterioration  of  habitat 
conditions  favorable  to  spectacled 
eiders  on  their  wintering  grounds  in  the 
Bering  Sea.  South  of  St.  Lawrence 
Island,  a  number  of  factors  suggest  that 
the  eider's  preferred  food  resources  are 
in  decline.  Organic  deposition  and 
benthic  biomass  in  this  area  have 
declined  steadily  since  the  late  1980s. 
Oceanographic  studies  during  late 
winter  (March-April  1999)  found  that 
particulate  organic  carbon 
concentrations  in  the  water  column 


were  too  low  to  support  significant 
populations  of  large  zooplankton  or 
krill,  indicating  that  spectacled  eiders 
must  be  feeding  on  the  bottom. 
However,  a  long-term  trend  in  benthic 
communities  continues:  The  formerly 
abundant  bivalve  Macoma  calcarea  has 
declined  relative  to  another  clam 
Nuculana  radiata,  which  has  76  percent 
lower  lipid  content  and  26  percent 
lower  energy  density  (J.R.  Lowom, 
Univ.  Wyoming,  pers.  comm.  2000).  The 
average  length  and  mass  of  bivalves  has 
also  declined  in  the  long  term  (J.M. 
Grebmeier  and  B.I.  Sirenko,  unpubl. 
data).  Because  nearly  all  individuals  of 
this  species  may  spend  each  winter 
occupying  an  area  of  ocean  less  than  50 
km  (27.0  nm)  in  diameter,  they  may  be 
particularly  vulnerable  to 
environmental  changes  of  limited 
geographic  extent  during  this  time. 

We  have  estimated  that  at  least  3.75 
percent  of  the  breeding  adult  spectacled 
eiders  on  the  Y-K  Delta  are  taken  by 
subsistence  hunters  each  year,  but  the 
popidation-level  effects  of  this  harvest 
are  not  clear.  We  note,  however,  that  a 
spectacled  eider  population  model 
(ciurently  available  to  the  public  over 
the  Internet  at  http:// 
abscweb.wr.  usgs.gov/research/speimod/ 
index.htm)  suggests  that  a  harvest  of  this 
size  may  slow  or  prevent  recovery  of 
this  species.  We  have  thus  far  been 
imsuccessful  in  establishing  a 
subsistence  harvest  survey  for  villages 
on  the  North  Slope,  and  therefore,  we 
Tiave  no  estimates  of  the  take  from  that 
breeding  population. 

We  will  probably  never  know  what 
role  predators  played  in  the  decline  of 
eiders  on  the  Y-K  Delta,  but  as  Y-K 
Delta  goose  populations  rebound,  any 
negative  affect  of  predators  on  eider 
populations  is,  hopefully,  diminishing. 
There  is  no  reason  to  suspect  that 
predator  pressure  on  eiders  has 
increased  over  historical  levels  on  the 
North  Slope,  except  perhaps  locally 
near  human  habitations  and  oil 
production  facilities. 

Our  preliminary  information  indicates 
that  researchers  are  not  having  a  notable 
effect  on  nesting  spectacled  eiders 
(Service  1999b),  but  it  nevertheless 
remains  a  concern  of  Natives  residing 
on  the  Y-K  Delta.  Ground-based  studies 
for  spectacled  eiders  on  the  North  Slope 
are  mostly  restricted  to  a  very  small 
portion  of  thefr  range  around  developed 
oil  fields  or  incidental  to  other  bird 
studies  around  Barrow. 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as — (i)  the  specific  areas 
within  the  geographic  area  occupied  by 
a  species,  at  the  time  it  is  listed  in 


accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (II)  that  may  require 
special  management  considerations  or 
protection;  and  (ii)  specific  areas 
outside  the  geographic  area  occupied  by 
a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procediu^s  that  are 
necessary  to  bring  an  endangered  or  a 
threatened  species  to  the  point  at  which 
listing  imder  the  Act  is  no  longer 
necessary. 

Section  4(b)(2)  of  the  Act  requires  that 
we  base  critical  habitat  proposals  upon 
the  best  scientific  and  commercial  data 
available,  after  taking  into  consideration 
the  economic  impact,  and  any  other 
relevant  impact,  of  specifying  any 
particular  area  as  critical  habitat.  We 
may  exclude  any  area  from  critical 
habitat  designation  if  the  benefits  of  - 
such  exclusion  outweigh  the  benefits  of 
including  such  area  as  part  of  the 
critical  habitat,  provided  the  exclusion 
will  not  result  in  the  extinction  of  the 
species  (section  4(b)(2)  of  the  Act). 

Critical  habitat  receives  protection 
under  section  7  of  the  Act  through  the 
prohibition  against  destruction  or 
adverse  modification  of  critical  habitat 
with  regard  to  actions  carried  out, 
funded,  or  authorized  by  a  Federal 
agency.  Section  7  also  requires 
conferences  on  Federal  actions  that  are 
likely  to  result  in  the  destruction  or 
adverse  modification  of  proposed 
critical  habitat.  In  our  regulations  at  50 
CFR  402.02,  we  define  destruction  or 
adverse  modification  as  "  *  *  *  the 
direct  or  indirect  alteration  that 
appreciably  diminishes  the  value  of 
critical  habitat  for  both  the  siuvival  and 
recovery  of  a  listed  species.  Such 
alterations  include,  but  are  not  limited 
to.  alterations  adversely  modifying  any 
of  those  physical  or  biological  features 
that  were  the  basis  for  determining  the 
habitat  to  be  critical."  Aside  from  the 
added  protection  that  may  be  provided 
under  section  7,  the  Act  does  not 
provide  other  forms  of  protection  to 
lands  designated  as  critical  habitat. 
Because  consultation  under  section  7  of 
the  Act  does  not  apply  to  activities  on 
private  or  other  non-Federal  lands  that 
do  not  involve  a  Federal  nexus,  critical 
habitat  designation  does  not  afford  any 
additional  protections  under  the  Act 
against  such  activities. 

Section  4  of  the  Act  requires  that  we 
designate  critical  habitat  at  the  time  of 
listing  and  based  on  what  we  know  at 
the  time  of  the  designation.  When  we 
designate  critical  habitat  at  the  time  of 
listing  or  under  short  court-ordered 
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deadlines,  we  will  often  not  have 
siiffident  infonnation  to  identify  all 
areas  of  critical  habitat.  We  sue  required, 
nevertheless,  to  make  a  decision  and 
thus  must  base  our  designations  on 
what,  at  the  time  of  designation,  we 
know  to  be  critical  habitat. 

In  order  to  be  iDcluded  in  a  critical 
habitat  designation,  the  habitat  must 
first  be  "essential  to  the  conservation  of 
the  species".  Within  the  geographic 
range  occupied  by  the  species  critical 
habitat  designations  identify,  to  the 
extent  known  using  the  best  scientific 
and  commercial  data  available,  habitat 
areas  that  provide  essential  life  cycle 
needs  of  the  species  (i.e.,  areas  on  which 
are  foimd  the  primary  constituent 
elements,  as  defined  at  50  CFR 
424.12(b))  and  may  reqtiire  special 
management  consideration  or 
protection. 

Within  the  geographic  area  occupied 
by  the  species,  we  will  designate  only 
areas  ciurently  known  to  be  essential 
and  that  may  require  special 
management  consideration  or 
protection.  Essential  areas  should 
already  have  the  features  and  habitat 
characteristics  that  are  necessary  to 
sustain  the  species.  It  should  be  noted, 
however,  that  not  all  areas  within  the 
occupied  geographic  range  of  the 
species  that  contain  the  features  and 
habitats  that  supports  the  species  are 
essential  and  they  may  or  may  not 
require  special  management  or 
protection.  We  will  not  speculate  about 
what  areas  might  be  found  to  be 
essential  if  better  information  became 
available,  or  what  areas  may  become 
essential  over  time.  If  the  infonnation 
available  at  the  time  of  designation  does 
not  show  that  an  area  provides  essential 
life  cycle  needs  of  the  species,  then  the 
area  should  not  be  included  in  the 
critical  habitat  designation.  Within  the 
geographic  area  occupied  by  the  species, 
we  will  not  designate  areas  that  do  not 
now  have  the  primary  constituent 
elements,  as  defined  at  50  CFR 
424.12(b),  that  provide  essential  life 
cycle  needs  of  the  species. 

Our  regulations  state  that,  "The 
Secretary  shall  designate  as  critical 
habitat  areas  outside  the  geographic  area 
presently  occupied  by  the  species  only 
when  a  designation  limited  to  its 
present  range  would  be  inadequate  to 
ensure  the  conservation  of  the  species." 
(50  CFR  424.12(e)).  Accordingly,  when 
the  best  available  scientific  and 
commercial  data  do  not  demonstrate 
that  the  conservation  needs  of  the 
species  require  designation  of  critical 
habitat  outside  of  occupied  areas,  we 
will  not  designate  critical  habitat  in 
areas  outside  the  geographic  area 
occupied  by  the  species. 


Our  Policy  on  Information  Standards 
Under  the  Endangered  Species  Act, 
published  in  the  Federal  Register  on 
July  1,  1994  (59  FR  34271),  provides 
criteria,  establishes  procedwes,  and 
provides  guidance  to  ensure  that 
decisions  made  by  us  represent  the  best 
scientific  and  commercial  data 
available.  It  requires  our  biologists,  to 
the  extent  consistent  with  the  Act  and 
with  the  use  of  the  best  scientific  and 
commercial  data  available,  to  use 
primary  and  original  sources  of 
information  as  the  basis  for 
recommendations  to  designate  critical 
habitat.  When  determining  which  areas 
are  critical  habitat,  a  primary  source  of 
infonnation  should  be  the  listing 
package  for  the  species.  Additional 
information  may  be  obtained  from  a 
recovery  plan,  articles  in  peer-reviewed 
journals,  conservation  plans  developed 
by  states  and  cotmties,  scientific  status 
surveys  and  studies,  and  biological 
assessments  or  other  unpublished 
materials  (i.e.,  gray  literature).  Our  peer 
review  policy  requires  that  we  seek 
input  from  at  least  three  scientists  who 
are  knowledgeable  in  subject  matter 
relevant  to  each  rule. 

Critical  habitat  designations  do  not 
signal  that  habitat  outside  the 
designation  is  unimportant  or  may  not 
be  required  for  recovery.  Areas  outside 
the  critical  habitat  designation  will 
continue  to  be  subject  to  conservation 
actions  that  may  be  implemented  under 
section  7(a)(1)  and  to  the  regulatory 
protections  afforded  by  the  section 
7(a)(2)  jeopardy  standard  and  the 
section  9  take  prohibition,  as 
determined  on  the  basis  of  the  best 
available  information  at  the  time  of  the 
action.  We  specifically  anticipate  that 
federally  funded  or  assisted  projects 
affecting  listed  species  outside  their 
designated  critical  habitat  areas  may 
still  result  in  jeopardy  findings  in  some 
cases.  Similarly,  critical  habitat 
designations  made  on  the  basis  of  the 
best  available  information  at  the  time  of 
designation  wiU  not  control  the 
direction  and  substance  of  future 
recovery  plans,  habitat  conservation 
plans,  or  other  species  conservation 
p'lnning  efforts  if  new  information 
available  to  these  planning  efforts  calls 
for  a  different  outcome. 

Designating  critical  habitat  does  not, 
in  itself,  lead  to  recovery  of  a  listed 
species.  Designation  does  not  create  a 
management  plan,  establish  numerical 
population  goals,  prescribe  specific 
management  actions  (inside  or  outside 
of  critical  habitat),  set  aside  areas  as 
preserves,  or  directly  affect  areas  not 
designated  as  critical  habitat.  Specific 
management  recommendations  for 
critical  habitat  are  most  appropriately 


addressed  in  section  7  consultations  for 
specific  projects,  or  through  recovery 
planning. 

Designation  of  critical  habitat  can 
help  focus  conservation  activities  for  a 
listed  species  by  identifying  areas,  both 
occupied  and  unoccupied,  which 
contain  or  could  contain  the  habitat 
features  (primary  constituent  elements 
described  below)  that  are  essential  for 
the  conservation  of  that  species. 
Designation  of  critical  habitat  alerts  the 
public  as  well  as  land-managing 
agencies  to  the  importance  of  these 
areas. 

Our  decision  to  not  designate  critical 
habitat  throughout  all  of  our  proposed 
critical  habitat  units  does  not  imply  that 
these  non-designated  areas  are 
imimportant  to  spectacled  eiders. 
Projects  with  a  Federal  nexus  that  occm- 
in  these  areas,  or  anywhere  within  the 
range  of  spectacled  eiders,  which  may 
affect  spectacled  eiders  must  still 
undergo  section  7  consultation. 

Methods 

In  determining  which  areas  are 
essential  to  the  conservation  of 
spectacled  eiders  and  may  require 
special  management  consideration  or 
protection,  we  used  the  best  scientific 
and  commercial  information  available. 
Our  information  sources  included 
1:250,000  and  1:63,360  scale  U.S. 
Geological  Survey  topographic  maps, 
satellite  imagery,  geograpUc 
coordinates  and  duration-of-use 
information  from  satellite  tagged  birds, 
geographic  coordinates  and  dates  of 
aerial  observations  of  birds,  ground  plot 
surveys,  groimd-based  biological 
investigations,  digital  bathymetry 
information,  digital  coastline 
information,  other  Geographic 
Information  System  (GIS)  data, 
traditional  Native  knowledge  and  area- 
specific  historic  trend  data,  information 
received  from  the  public  during  the 
public  comment  period,  and  site- 
specific  species  information  and 
observations. 

We  discussed  or  presented  our  critical 
habitat  proposal  at  19  meetings  and  one 
hearing.  We  convened  a  meeting  of 
experts  in  the  field  of  eider  biology  to 
provide  us  with  infonnation  useful  in 
setting  criteria  and  boimdaries  for 
habitats  essential  to  the  conservation  of 
the  spectacled  eider.  We  considered  the 
information  gathered  at  our  meeting  of 
eider  experts,  and  information  that  we 
solicited  from  eider  experts  who  were 
imable  to  attend  this  meeting.  Experts 
from  whom  we  sought  information 
included  representatives  of  State  and 
Federal  agencies,  the  University  of 
Alaska,  a  private  environmental 
consulting  firm,  and  Native  governing 
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x)dies.  We  considered  all  comments 
received  during  the  open  comment 
period,  including  both  written  and  oral 
cx)mments  received  during  meetings  and 
one  public  hearing,  and  comments 
received  by  E-mail,  regular  mail, 
facsimile,  and  telephone. 

We  made  a  concerted  effort  to  solicit 
traditional  ecological  knowledge 
regarding  habitats  that  are  important  to 
spectacled  eiders.  To  this  end,  we 
contacted  representatives  of  regional 
governmental  and  non-profit  Native 
organizations  and  asked  them  to 
recommend  individuals  who  may  have 
traditional  ecological  knowledge  of 
eiders  and  their  habitats  and  who  may 
be  willing  to  review  the  spectacled  eider 
critical  habitat  proposal.  We  attempted 
to  contact  all  individuals  identified  by 
the  regional  representatives,  and 
provided  those  individuals  who  agreed 
to  review  the  proposal  with  copies  of 
the  proposed  rule  and  additional 
informational  materials.  Comments 
submitted  by  these  and  other 
individuals  with  traditional  ecological 
knowledge,  transmitted  either  in  written 
form  or  orally  during  the  course  of 
public  meetings,  have  been  considered 
diuing  the  development  of  the  final 
rule. 

We  reviewed  available  information 
that  pertains  to  the  habitat  requirements 
and  preferences  of  this  species.  We 
reviewed  the  approach  of  the 
appropriate  local.  State,  Native,  and 
Federal  agencies  in  managing  for  the 
conservation  of  spectacled  eiders  as 
well  as  the  recovery  tasks  outlined  in 
the  Spectacled  Eider  Recovery  Plan. 
Comments  received  through  ihe  public 
review  process  provided  us  with 
valuable  additional  information  to  use 
in  decision  making,  and  in  assessing  the 
potential  economic  impact  of 
designating  critical  habitat  for  the 
species. 

We  sought  peer  review  of  our 
spectacled  eider  critical  habitat  proposal 
from  three  scientists  with  expertise  in 
eider^biology.  All  three  peer  reviewers 
provided  us  with  comments,  which  we 
considered  in  developing  our  final 
designations  and  in  drafting  this  rule. 

Primary  Constituent  Elements 

In  accordance  with  section  3(5)(A)(i) 
of  the  Act  and  regulations  at  50  CFR 
424.12  in  determining  which  areas  to 
propose  as  critical  habitat,  we  are 
required  to  base  critical  habitat 
determinations  on  the  best  scientific 
and  commercial  data  available  and  to 
consider  those  physical  and  biological 
features  that  are  essential  to  the 
conservation  of  the  species  and  that  may 
require  special  management 
aonsiderations  and  protection.  Such 


requirements  include  but  are  not  limited 
to:  space  for  individual  and  population 
growth,  and  for  normal  behavior;  food, 
water,  air,  light,  minerals,  or  other 
nutritional  or  physiological 
requirements;  cover  or  shelter;  sites  for 
breeding,  reproduction,  rearing  of 
offspring;  and  habitats  that  are  protected 
from  disturbance  or  are  representative  of 
the  historic  geographical  and  ecological 
distributions  of  a  species. 

All  areas  designated  as  critical  habitat 
for  the  spectacled  eider  contain  one  or 
more  of  these  physical  or  biological 
features,  also  called  primary  constituent 
elements.  These  areas  constitute  oiu- 
best  assessment  of  the  areas  needed  for 
the  species'  conservation  using  the  best 
available  scientific  and  commercial  data 
available.  We  put  forward  this 
designation  acknowledging  that  we  have 
incomplete  information  regarding 
breeding  ground  habitat  preferences, 
distribution  of  preferred  breeding 
ground  habitats,  migration  corridors, 
offshore  staging  areas,  marine  habitats 
used  by  nonbreeders,  marine  diet,  and 
distribution  of  preferred  prey  items  at 
sea.  As  new  information  accrues,  we 
may  reevaluate  our  critical  habitat 
boundaries. 

Primary  constituent  elements  for 
Units  1  and  2  (the  Central  Y-K  Delta 
Unit  and  South  Y-K  Delta  Unit, 
respectively)  include  all  portions  of  the 
vegetated  intertidal  zone,  and  all  open 
water  inclusions  within  that  zone.  The 
intertidal  zone  includes  all  lands 
inundated  by  seawater  often  enough  to 
affect  plant  growth,  habit,  or  community 
composition.  Plant  communities  within 
this  zone  include,  but  are  not  limited  to: 
low  wet  sedge  tundra;  grass  marsh; 
dwarf  shrub/graminoid  (consisting  of 
grasses  and  sedges)  meadow;  high  and 
intermediate  graminoid  meadow;  mixed 
high  graminoid  meadow/dwarf  shriib 
uplands. 

Primary  constituent  elements  for 
Units  3  aiwl  4  (the  Norton  Sound  Unit 
and  the  Ledyard  Bay  Unit,  respectively) 
include  all  marine  waters  greater  than  5 
m  (16.4  ft)  and  less  than  or  equal  to  25 
m  (82.0  ft)  in  depth  at  mean  lower  low 
water  (MLLW),  along  with  associated 
marine  aquatic  flora  and  faima  in  the 
water  coliunn,  and  the  underlying 
marine  benthic  commimity. 

Primary  constituent  elements  for  Unit 
5  (the  Wintering  Unit)  include  all 
marine  waters  less  than  or  equal  to  75 
m  (246.1  ft)  in  depth  at  MLLW,  along 
with  associated  marine  aquatic  flora  and 
fauna  in  the  water  column,  and  the 
underljdng  marine  benthic  community. 


Criteria  Used  To  Identify  Critical 
HabiUt 

We  considered  several  qualitative 
criteria  in  the  selection  of  specific  areas 
or  units  for  spectacled  eider  critical 
habitat.  Such  criteria  focused  on 
identifying — (1)  areas  where  eiders  have 
been  documented  as  consistently 
occurring  at  relatively  high  densities;  (2) 
areas  where  eiders  are  especially 
vulnerable  to  disturbance  and 
contamination  during  breeding,  molting, 
or  wintering;  (3)  om-  knowledge  of  the 
habitat's  carrying  capacity,  which 
allows  us  to  determine  how  much 
habitat  is  needed  for  the  species  to 
achieve  recovery;  (4)  our  certainty  in 
delineating  the  areas  essential  to 
survival  and  recovery  given  our  best 
available  data;  and  (5)  whether  any 
areas  were  the  subject  of  habitat 
conservation  planning  efforts  that  have 
resulted  in  the  preparation  of  biological 
analyses  that  identify  habitat  important 
for  the  conservation  of  the  eider. 

We  used  available  mapping 
conventions  to  define  specific  map  units 
(i.e..  Critical  Habitat  Units).  For  the 
piupose  of  this  final  determination, 
terrestrial  Critical  Habitat  Units  have 
been  described  using  state-plane 
township  grids  with  resolution  to  the 
Section  level.  Maritime  Critical  Habitat 
Units  have  been  described  using 
prominent  geographic  features, 
shorelines,  buffer  distances,  and 
geographic  coordinates  reported  in 
degrees,  minutes,  and  seconds  to  enable 
mariners  to  easily  determine  whether 
they  are  within  critical  habitat  areas. 

In  defining  critical  habitat  boimdaries. 
we  made  an  effort  to  avoid  developed 
areas,  such  as  towns  and  other  similar 
lands,  which  do  not  contain  the  primary 
constituent  elements  of  spectacled  eider 
critical  habitat.  Existing  man-made 
featiu«s  and  structures  within  the 
boundaries  of  the  mapped  units,  such  as 
buildings,  roads,  pipelines,  utility 
corridors,  airports,  other  paved  areas, 
and  other  developed  areas  do  not 
contain  one  or  more  of  the  primary 
constituent  elements  and  are  therefore 
not  critical  habitat.  Federal  actions 
limited  to  those  areas,  therefore,  would 
not  trigger  a  section  7  consultation, 
unless  they  may  affect  the  species  and/ 
or  primary  constituent  elements  in 
adjacent  critical  habitat. 

Critical  Habitat  Designation 

The  designated  critical  habitat 
described  below  constitutes  our  best 
assessment  of  areas  needed  for  the 
conservation  of  spectacled  eiders  and  is 
based  on  the  best  scientific  and 
commercial  information  available.  The 
essential  features  found  on  the 
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designated  areas  may  require  special 
management  consideration  or  protection 
to  ensure  their  contribution  to  the 
species'  recovery.  Area  of  designated 
critical  habitat  by  land  ownership  is 
shown  in  Table  1.  The  areas  of  proposed 


and  final  critical  habitat  units  are  shown     nearest  hectare.  To  convert  from 


in  Table  2,  along  with  the  percentage 
change  in  size  for  each  of  tiiese  areas 
between  the  proposed  and  final  rules. 
Table  1.  Critical  habitat  designations 
in  each  land-ownership  category.  Units 
are  hectares,  and  are  rounded  to  the 


hectares  to  km^,  multiply  hectares  by 
0.01.  To  convert  hectares  to  acres, 
multiply  hectares  by  2.471.  To  convert 
hectares  to  mi^,  miUtiply  hectares  by 
0.00386. 


Location 

Federal 

State 

Native 

Private 

Total 

Central  Y-K  Delta 

190,758 

4,509 

0 

0 

0 

837,641 

1,298,074 

7,238,306 

0 
0 
0 
0 

0 

220,984 

97,889 

126,649 

65,283 
18,734 
0 
0 
0 
0 
0 
0 

0 
0 
0 
0 
0 
0 
0 
0 

256  041 

Southern  Y-K  Delta 

23  243 

Y-K  Delta  Coastal  Waters 

0 

I^rtti  Slope  (land) 

North  Skype  (marine)  ^ 

Norton  Sound  (marine)  „ _ _ 

Ledyard  Bay  (marine)  , 

Wintering  Area  (marine) 

0 

0 
1,058,625 
1,395,963 
7  364  955 

Total  

9,569,288 

445,522 

84.017 

0 

10.098,827 

Table  2.  Area  of  land  inclifded  in 
proposal  vs.  final  rule  for  spectacled 
eider  critical  habitat,  rounded  to  the 


nearest  km^.  Areas  may  not  match  those 
in  our  proposal  (65  PR  6114).  Numbers 


in  this  table  reflect  refined  area 
estimates. 


Location 


Y-K  Delta  (land)  

Y-K  Delta  (marine) 

North  Slope  (land)  

North  Slope  (marine)  .... 
Norton  Sound  (marine)  . 
Ledyard  Bay  (marine)  ... 
Wintering  Area  (marine) 

Total  


Area(km2) 


Proposed 


4,618 
16.885 
32.336 
26.088 
17.502 
21.688 
73.650 


192.767 


Final 


2,793 

0 

0 

0 

10,586 

13,960 

73.650 


100,989 


Percent 
reduction 


39 

100 

100 

100 

40 

35 

0 


48 


Unit  1:  Central  Yukon-Kuskokwim  Delta 
(Proposed  Unit  3) 

Unit  1  is  comprised  of  15  entire 
townships  and  564  sections  within  27 
additional  townships.  Our  final 
designation  encompasses  2,560.4  km^ 
(256,041  ha)  (988.6  mi2)  (Table  2).  a  16 
percent  reduction  of  what  we  proposed 
for  this  unit  (3.037.6  km^  or  1,172.8 
mi^).  Unit  1  is  comprised  of  the 
vegetated  intertidal  zone  between  the 
Askinuk  Mountains  and  Nelson  Island. 
The  primary  constituent  elements  of 
spectacled  eider  critical  habitat  in  this 
imit  include  all  land  within  the 
vegetated  intertidal  zone,  along  with  all 
open-water  inclusions  within  that  zone. 
The  vegetated  intertidal  zone  includes 
all  lands  inundated  by  tidally 
influenced  water  often  enough  to  affect 
plant  growth,  habit,  or  community 
composition.  Waters  within  this  zone 
are  usually  brackish.  Vegetative 
communities  within  this  zone  include, 
but  are  not  limited  to.  low  wet  sedge 
timdra.  grass  marsh,  dwarf  shrub/ 
graminoid  (consisting  of  grasses  and 
sedges]  meadow,  high  and  intermediate 
graminoid  meadow,  mixed  high 


graminoid  meadow/dwarf  shrub 
uplands,  and  areas  adjacent  to  open 
water,  low  wet  sedge  and  grass  marsh 
habitats.  Areas  within  our  indicated 
border  that  are  not  within  the  vegetated 
intertidal  zone  (e.g.,  barren  mudflats 
and  lands  that  are  above  the  highest 
high  tide  line)  are  not  considered 
critical  habitat.  In  addition,  areas  of 
existing  human  development  within  our 
indicated  border  are  not  considered 
critical  habitat. 

Unit  2:  Southern  Yukon-Kuskokwim 
Delta  (Proposed  Unit  4) 

Unit  2  is  comprised  of  103  sections 
within  8  townships.  Our  final 
designation  encompasses  232.4  km^ 
(23,243  ha)  (89.7  miz)  (Table  2),  a  65 
percent  reduction  of  what  we  proposed 
for  this  unit  (665.3  km^  or  256.9  mi^). 
This  unit  is  comprised  of  the  vegetated 
intertidal  zone  along  the  coast  from 
Nelson  Island  south  to  Chefomak, 
Alaska.  The  primary  constituent 
elements  of  spectacled  eider  critical 
habitat  in  this  unit  include  all  land 
within  the  vegetated  intertidal  zone, 
along  with  all  open-water  inclusions 
within  that  zone.  This  vegetated 


intertidal  zone  includes  all  lands 
inundated  by  tidally  influenced  water 
often  enough  to  affect  plant  growth, 
habit,  or  conununity  composition. 
Waters  within  this  zone  are  usually 
brackish.  Vegetative  communities 
within  this  zone  include,  but  are  not 
limited  to,  low  wet  sedge  timdra,  grass 
marsh,  dwarf  shrub/graminoid 
(consisting  of  grasses  and  sedges) 
meadow,  high  and  intermediate 
graminoid  meadow,  mixed  high 
graminoid  meadow/dwarf  shrub    *- 
uplands,  and  areas  adjacent  to  open 
water,  low  wet  sedge  and  grass  marsh 
habitats.  Areas  within  our  indicated 
border  that  are  not  within  the  vegetated 
intertidal  zone  (e.g.,  barren  mudflats 
and  lands  that  are  above  the  highest 
high  tide  line)  are  not  considered 
critical  habitat.  In  addition,  areas  of 
existing  human  development  within  our 
indicated  border  are  not  considered 
critical  habitat. 

Unit  3:  Norton  Sound  (Proposed  Unit  6) 

Unit  3  includes  the  waters  of  Norton 
Sound  east  of  162°  47',  excluding  the 
indicated  waters  within  Norton  Bay. 
Our  final  designation  encompasses  . 
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10,586  km2  (4087.3  miz)  (Table  2).  a  40 
percent  reduction  of  what  we  proposed 
(17.502  km2  (6.757.5  mi^)).  The  primary 
constituent  elements  of  spectacled  eider 
critical  habitat  in  this  unit  include  the 
marine  waters  greater  than  5  m  (16.4  ft) 
and  less  than  or  equal  to  25  m  (82.0  ft) 
in  depth  at  MLLW.  along  with 
associated  marine  aquatic  flora  and 
feima  in  the  water  column,  and  the 
luderlying  marine  benthic  commimity. 

Unit  4:  Ledyard  Bay  (Proposed  Unit  7) 

Unit  4  includes  the  waters  of  Ledyard 
Bay  within  about  74  km  (40  nm)  of 
shore,  excluding  waters  less  than  1.85 
km  (1  nm)  from  shore.  Our  final 
designation  encompasses  13.960  km^ 
(5,390.0  mi^),  a  35  percent  reduction  of 
what  we  proposed  (21,688  km^  (8.373.7 
mi-))  (Table  2).  The  primary  constituent 
elements  of  spectacled  eider  critical 
habitat  in  this  unit  inMude  marine 
waters  greater  than  5  m  (16.4  ft)  and  less 
than  or  equal  to  25  m  (82.0  ft)  in  depth, 
along  with  the  associated  marine 
aquatic  flora  and  faima  in  the  water 
column,  and  the  underlying  marine 
benthic  conununity. 

Unit  5:  Wintering  Area  (Proposed  Unit 
8) 

Unit  5  includes  the  U.S.  waters  south 
of  St.  Lawrence  Island  between  the 
latitudes  61°  N  and  63°  30'  N,  and 
between  the  longitudes  169°  W  and  174° 
30'  W.  No  portion  of  St.  Lawrence  Island 
or  Russia  is  included  in  Unit  5.  Our 
final  designation  encompasses  73,650 
km-  (28,436.3  mi^),  the  same  as  what  we 
proposed.  The  primary  constituent 
elements  of  spectacled  eider  critical 
habitat  in  this  unit  include  marine 
waters  less  than  or  equal  to  75  m  (246.1 
ft)  in  depth,  along  with  the  associated 
marine  aquatic  flora  and  fauna  in  the 
water  column,  and  the  imderlying 
marine  benthic  community. 

Rationale  for  the  Final  Designation 

This  final  rulemaking  reflects 
significant  changes  to  critical  habitat 
areas  from  the  proposed  rulemaking.  We 
have  substantially  reduced  the  area  of 
some  critical  habitat  imits,  and 
completely  eliminated  others.  Oui  final 
rule  represents  a  48  percent  reduction  in 
total  area  over  what  we  proposed  as 
critical  habitat  (Table  2).  We  have  not 
added  area  to  existing  critical  habitat 
units,  or  added  new  critical  habitat 
units.  The  proposed  rule  was  based  on 
the  best  scientific  and  commercial 
information  then  available.  The 
settlement  agreement  mandated  a  short 
time  line  for  our  evaluation  of  critical 
habitat.  Consequently,  when  we 
developed  the  proposed  rule  we 
included  all  areas  that  we  thought  might 


be  essential  to  the  conservation  of  the 
species,  based  on  the  best  available 
commercial  and  scientific  information. 

Following  publication  of  the  proposed 
nde  we  undertook  an  exhaustive  effort 
to  gather  additional  information  that 
would  help  us  identify  more  precisely 
those  areas  essential  to  the  conservation 
of  the  species  (see  methods).  Specific 
rationale  for  retention,  modification,  or 
exclusion  of  the  proposed  critical 
habitat  in  this  final  rulemaking  are 
explained  in  detail  below. 

North  Yukon-Kuskokwim  Delta 
(Proposed  Unit  1) 

We  excluded  proposed  Unit  1.  the 
North  Y-K  Delta  Unit,  fit)m  our  final 
designation  because  we  determined  that 
most  of  the  habitat  within  the  narrow 
band  of  coastal  fringe  was  not  suitable 
for  spectacled  eiders.  We  are  uncertain 
what  features  of  this  habitat  make  it  less 
suitable  to  eiders,  but  eider  experts  who 
are  familiar  with  this  area  indicate  that 
it  is  physiographically  distinct  from  the 
portions  of  the  vegetated  intertidal  zone 
used  by  eiders  elsewhere  on  the  delta. 
Oin  inspection  of  large  scale  (1:63,360) 
topographic  maps  leads  us  to  the  same 
conclusion.  The  complete  lack  of  eider 
observations  throughout  most  of  this 
region  also  supports  this  contention.  We 
recognize  that  there  may  be  a  very  small 
inclusion  of  habitat  within  this  area  that 
is  suitable  for  breeding  spectacled 
eiders,  but  we  have  been  unable  to  visit 
the  site  during  the  breeding  season  to 
determine  its  suitability  due  to  land 
ownership  issues  and  logistical 
difficidties.  Very  few  spectacled  eider 
observations  have  been  made  by 
biologists  flying  annual  systematic 
aerial  siuveys  in  this  proposed  unit 
between  1993-1999  (5  of  916 
observations  delta- wide  or  0.5  percent 
of  sightings  on  19  percent  of  proposed 
terrestrial  CH  on  the  Y-K  Delta), 
suggesting  that  while  some  suitable 
nesting  habitat  may  be  found  in  this 
area,  its  contribution  to  the  conservation 
of  this  species  at  this  time  is  low.  Based 
upon  the  apparent  lack  of  suitable 
nesting  habitat  for  spectacled  eiders  in 
this  unit,  we  have  concluded  that  this 
area  does  not  now,  and  may  not  ever, 
have  contributed  significandy  to  the 
maintenance  of  the  bird's  population  in 
the  Y-K  Delta.  In  evaluating  the  current 
and  potential  contribution  of  this  unit  to 
the  recovery  of  the  species  and  meeting 
the  recovery  goals  identified  in  the 
species'  recovery  plan,  we  have 
concluded  that  this  unit's  contribution 
is  currently  low  and  its  contribution  to 
the  future  recovery  of  the  species  is 
limited.  Consequently,  we  believe  that 
this  area  is  not  essential  to  the 
conservation  of  the  species. 


Proposed  Unit  2 

We  note  that  our  proposed  critical 
habitat  designation  did  not  contain  a 
Unit  2.  Our  non-sequential  numbering 
of  proposed  units  resulted  from  a  last- 
minute  consolidation  of  what  were  once 
numbered  Proposed  Units  1  and  2  into 
one  unit,  and  a  failiue  on  our  part  to  re- 
number the  remaining  proposed  units. 
We  note  that  our  draft  economic 
analysis  contained  maps  that  did  not 
exactly  match  the  numerical 
designations  in  oin  critical  habitat 
proposal,  although  the  areas  included 
within  the  aggregate  proposed  borders 
were  identical. 

Unit  1:  Central  Yukon-Kuskokwim  Delta 
(Proposed  Unit  3) 

We  reduced  the  size  of  Unit  1 
(proposed  Unit  3),  the  Central  Y-K  Delta 
Unit,  based  upon  topography 
information  from  large  scale  (1:63.360 
scale)  maps,  additional  analysis  of  aerial 
survey  data,  information  bom  biologists 
with  extensive  field  experience  in  the 
area  and  the  advice  of  eider  experts.  We 
excluded  land  that  appeared  to  be  over 
7.6  m  (25.0  ft)  in  elevation,  and  areas 
under  7.6  m  (25  ft)  in  elevation  that 
field  biologists  described  as  not  suitable 
for  eiders.  Field  recoimaissance 
indicates  that  the  plant  communities 
found  on  areas  above  7.6  m  in  elevation 
do  not  provide  the  habitat  and 
constituent  elements  characteristically 
used  by  spectacled  eiders  for  nesting. 
The  excluded  areas  under  7.6  m  (25  ft) 
in  elevation  appear  to  be  outside  of  the 
vegetated  intertidal  zone  used  by 
spectacled  eiders.  Furthermore,  aerial 
siu^ey  data  indicated  that  no  eiders 
were  observed  in  the  excluded  portions 
(both  greater  than  and  less  than  7.6  m 
(25  ft)  in  elevation)  of  this  proposed  unit 
from  1993-1999.  Consequently,  we  have 
determined  that  the  excluded  areas  are 
not  essential  to  the  conservation  of  the 
species  because  these  areas  do  not 
contain  the  primary  constituent 
elements  that  we  believe  are  important 
in  successful  nesting  or  brood-rearing. 

The  Y-K  Delta  breeding  population  of 
spectacled  eiders  cannot  reasonably  be 
expected  to  reach  established  any  of  the 
species'  recovery  goals  (Service  1996)  in 
the  absence  of  Units  1  and  2,  where  over 
95  percent  of  docimiented  observations 
from  aerial  surveys  have  occurred.  We 
believe  that  the  entire  area  being 
designated  is  critical  to  the  survival  and 
recovery  of  the  species  because  the 
ciurently  occupied  area  represents  what 
biologists  often  refer  to  as  the  "core 
breeding  area"  for  this  species  following 
the  96  percent  population  decline  on 
the  Y-K  Delta  since  the  1970s.  Further 
restriction  of  their  breeding  range  may 
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preclude  the  species  ability  to  achieve 
recovery  thresholds.  Indeed,  adverse 
modification  of  these  units  would 
probably  result  in  the  eventual  loss  of 
this  population,  which  would  represent 
a  loss  of  a  significant  portion  of  the 
species'  range,  thus  precluding  eventual 
recovery  of  the  species.  Therefore,  we 
have  determined  that  the  area  we  have 
designated  as  critical  habitat  is  essential 
to  the  conservation  of  the  species. 
Furthermore,  we  have  determined  that  if 
this  species  achieves  historical  nesting 
densities  in  Units  1  and  2  then  the 
species  will  exceed  the  recovery 
thresholds  set  forth  in  the  spectacled 
eider  recovery  plan  for  a  population. 

We  believe  that  special  management 
considerations  and  protections  may  be 
needed  for  the  essential  features 
(constituent  elements)  found  within 
Unit  1 ,  primarily  because  lead  shot 
present  in  the  environment  poses  a 
continuing  threat  to  the  specibs. 

Unit  2:  South  Yukon-Kuskokwim  Delta 
(Proposed  Unit  4) 

We  reduced  the  size  of  proposed  Unit 
4,  the  South  Y-K  Delta  Unit,  based  upon 
topography  information  from  large  scale 
(1:63,360  scale)  maps,  additional 
analysis  of  aerial  survey  data,  and  the 
advice  of  eider  experts.  We  excluded 
land  that  appeared  to  be  over  7.6  m 
(25.0  ft)  in  elevation  and  areas  under  7.6 
m  (25  ft)  in  elevation  that  are  not  coastal 
vegetated  intertidal  zone  in  nature,  but 
rather  occur  somewhat  inland  within 
the  flood  basin  of  the  Kolavinarak  River, 
which  connects  Baird  Inlet  to  the  Bering 
Sea.  We  have  been  imable  in  the  past  to 
place  field  crews  on  the  ground  in  this 
Unit  due  to  land  ownership  issues  and 
logistical  difficulties.  Doing  so  is  a  high 
priority.  Few  spectacled  eider 
observations  have  been  made  by 
biologists  flying  annual  systematic 
aerial  surveys  in  the  excluded  portion  of 
this  proposed  unit  from  1993-1999  (2  of 
916  observations  delta-wide). 
Q>nsequently,  we  have  determined  that 
the  excluded  portions  of  this  proposed 
unit  that  are  over  7.6  m  in  elevation  are 
not  essential  to  the  conservation  of  the 
species  because  they  do  not  contain  the 
primary  constituent  elements  that  we 
believe  are  important  in  successful 
nesting  or  brood-rearing.  Although  we 
have  not  made  site  visits  to  the 
excluded  areas  that  are  not  over  7.6  m 
in  elevation,  we  feel  safe  in  assuming 
that  they  are  not  essential  to  spectacled 
eiders  because  we  have  observed  a  total 
of  only  0  to  2  eiders  each  year  there  in 
seven  years  of  aerial  surveys,  and 
because  we  suspect  that  the  area  differs 
physiographically  from  the  coastal 
vegetated  intertidal  zone  used  by  eiders 
in  this  area  because,  while  at  similar 


elevations  to  the  coastal  intertidal  zone, 
it  occiu^s  somewhat  inland  within  the 
flood  basin  of  the  Kolavinarak  River, 
which  connects  Baird  Inlet  to  the  Bering 
Sea.  Our  aerial  siuvey  data  indicates 
that,  for  reasons  unknown  to  us,  this 
area  is  either  very  rarely  used  by  eiders, 
or  is  not  used  by  eiders  at  all. 

As  noted  above,  the  Y-K  Delta 
breeding  population  of  spectacled  eiders 
cannot  reasonably  be  expected  to  reach 
established  recovery  goals  (Service 
1996)  in  the  absence  of  Units  1  and  2, 
•  where  over  95  percent  of  documented 
observations  from  aerial  surveys  have 
occurred.  Therefore,  we  have 
determined  that  the  area  we  have 
designated  as  critical  habitat  is  essential 
to  the  conservation  of  the  species.  We 
believe  that  special  management 
considerations  and  protections  may  be 
needed  for  the  essential  features 
(constituent  elements)  found  within 
Unit  2,  primarily  because  lead  shot 
present  in  the  environment  poses  a 
continuing  threat  to  the  species. 

Y-K  Delta  Marine  Unit  (Part  of  Proposed 
Units  1,  3,  and  4) 

Although  we  proposed  to  designate  as 
critical  habitat  the  marine  waters  within 
40  km  (21.6  lun)  of  our  proposed 
terrestrial  critical  habitat  on  the  Y-K 
Delta,  we  have  not  designated  these 
waters  as  critical  habitat  in  our  final 
rule.  Nearly  all  of  our  information  about 
the  use  of  this  area  derives  from  43  birds 
marked  with  satellite  transmitters. 
Although  satellite  telemetry  confirms 
the  use  of  these  offshore  waters  by  many 
of  the  post-breeding  spectacled  eiders 
(Petersen  et  al.  1999),  the  duration  of 
use  is  best  described  in  terms  of  days 
rat-her  than  weeks  or  months.  We  do  not 
know  if  birds  are  feeding  in  these 
waters,  are  loafing,  or  are  acclimating 
from  a  freshwater  environment  to  one  of 
saltwater.  Without  better  information 
explaining  how  the  spectacled  eiders 
use  this  marine  area,  we  are  imable  to 
determine  which,  if  any,  physical  or 
biological  features  within  the  area 
contribute  towards  the  conservation  of 
the  species  (e.g.  the  primary  constituent 
elements  would  likely  differ  if  the  birds 
use  the  area  primarily  for  loafing  or 
acclimating  to  saltwater  versus  if  they 
are  feeding  in  the  area).  We  do  know 
that  the  spectacled  eiders  do  not  nest, 
molt,  or  winter  in  this  marine  area.  We 
also  know  that  they  do  not  concentrate 
in  the  area  or  appear  to  use  it  for  any 
great  length  of  time.  Fiulhermore,  we 
have  no  reason  to  believe  that  this  area, 
or  any  portion  thereof,  is  necessary  for 
success  in  nesting,  molting  or  wintering, 
all  critical  life  stages  for  this  species. 
Therefore,  based  upon  our  knowledge  at 
this  time,  we  do  not  believe  that  this 


marine  area  is  essential  to  the 
conservation  of  the  species. 

North  Slope  (Proposed  Unit  5) 

Although  we  proposed  to  designate  as 
critical  habitat  402  towrnships  on  the 
North  Slope  and  all  marine  waters 
within  40  km  (21.6  nm)  of  these 
townships,  we  have  not  designated  this 
area  as  critical  habitat  in  our  final  rule. 
In  our  proposed  rule  we  stated:  "Absent 
trend  information,  it  is  impossible  to 
know  how  much  land  on  the  North 
Slope  is  essential  for  conservation  of  the 
species.  Erring  in  favor  of  conservation 
of  the  species,  we  believe  that,  with 
eight  exceptions,  those  townships  in 
which  spectacled  eider  observations 
were  made  diiring  annual  systematic 
aerial  surveys  of  breeding  eiders  from 
1992  to  1998  are  essential  to  the  species' 
conservation."  Whpn  we  published  our 
proposal  to  designate  critical  habitat  we 
believed  that  the  critical  habitat 
designation  should  broadly  identify 
those  areas  that  we  believe  are  essential 
to  the  conservation  of  the  species.  The 
conunents  we  received  in  response  to 
the  proposal  suggested  that  we  should 
define  critical  habitat  in  a  more  specific 
and  precise  manner.  Further,  some  of 
the  commenters  believed  that  our 
proposed  designation  was  not  consistent 
with  the  Act's  definition  of  critical 
habitat  (see  Simimary  of  Comments  and 
Recommendations  section).  Therefore, 
we  carefully  reviewed  the  best  available 
information  to  ensuj^  that  our  approach 
and  the  designation  itself  provided  the 
greatest  benefit  to  the  eider  and  met  the 
requirements  of  the  Act. 

The  specificity  with  which  we  can 
designate  critical  habitat  is  constrained 
by  the  limited  information  currently 
available  (see  State  of  Knowledge  of  the 
Spectacled  Eider  section).  We  are 
ciurently  working  to  increase  oiu- 
knowledge  of  the  breeding  habitat  needs 
of  the  spectacled  eider  on  the  North 
Slope  and  to  improve  our  ability  to 
delineate  any  areas  essential  to  the 
conservation  of  the  species.  Ovir  FY 
2001  budget  included  $600,000 
specifically  earmarked  by  Congress  to 
fund  work  by  the  Alaska  Sea  Life  Center 
(ASLC)  and  the  Service  on  recovery 
actions  for  the  spectacled  and  Steller's 
eiders,  including  the  development  of 
better  information  upon  which  to  base 
critical  habitat  delineations.  We  will 
work  closely  with  the  ASLC  to  identify 
the  studies  that  would  be  most  helpful. 
In  particiilar,  we  will  seek  studies  that 
would  provide  information  that  will 
help  us  to  identify  the  habitat  needs  of 
both  eider  species,  and  we  will  seek  the 
assistance  of  our  partners  in  carrying 
out  such  studies. 
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However,  we  must  make  oiu- 
designation  based  on  the  best 
information  ciurently  available,  and  in 
that  context  we  sought  to  determine 
whether,  at  this  time,  it  would  be 
appropriate  for  our  final  designation  to 
include  the  entire  area  on  the  North 
Slope  as  proposed.  The  spectacled  eider 
was  listed  primarily  due  to  its  drastic 
decline  on  the  Y-K  Delta.  Although  at 
the  time  of  listing,  Wamock  and  Troy 
(1992)  noted  preliminary  data  that 
suggested  at  least  a  local  decline  of 
spectacled  eiders  in  the  Prudhoe  Bay 
area,  subsequent  analyses  of  data  no 
longer  support  that  conclusion  (Declan 
Troy,  pers.  comm,  1999).  There  is  no 
other  systematic  data  suggesting  a 
historic  decline  in  spectacled  eider 
numbers  on  the  North  Slope  prior  to 
listing.  In  addition,  there  has  not  been 
a  statistically  significant  trend  in  the 
population  during  the  nine  years  we 
have  been  monitoring  it.  However,  we 
note  that  we  were  able  to  determine  that 
even  the  Y-K  Delta  population,  which 
underwent  a  96  percent  decline,  can 
achieve  recovery  on  a  subset  of  its 
currently  occupied  territory  by 
achieving  something  approximating 
historical  densities  on  that  subset  area 
(i.e.,  within  our  designated  critical 
habitat  borders).  If  the  North  Slope 
population  has  undergone  a  decline,  we 
and  the  eider  experts  believe  it  is 
reasonable  to  assume  that  the  North 
Slope  population  could  also  achieve 
recovery  on  a  subset  of  its  currently 
occupied  breeding  territory  throu^ 
increases  in  density  to  historic  levels.  In 
short,  even  if  this  species  has  declined 
drastically,  we  do  not  believe  that  it 
would  require  all  of  its  currently 
occupied  breeding  range  on  the  North 
Slope  to  reach  recovery  thresholds,  and 
therefore  a  final  designation  including 
the  entire  area  proposed  on  the  North 
Slope  is  not  appropriate  at  this  time. 

While  the  entire  North  Slope  is  not 
required  for  spectacled  eiders  to  reach 
recovery  thresholds,  this  population 
cannot  reasonably  be  expected  to  reach 
established  recovery  goals  (Service 
1996)  in  the  complete  absence  of 
breeding  habitat  on  the  North  Slope. 
Therefore,  we  believe  that  some  subset 
of  the  North  Slope  breeding  habitat  is 
essential  to  the  conservation  of  the 
species.  Moreover,  we  believe  that  these 
lands  may  require  special  management 
considerations  and  protections  given  the 
extent  of  oil  and  gas  exploration  and 
development  has  occurred  in  the  area 
and  may  reasonably  be  anticipated  in 
the  future. 

We  sought  to  determine  which  subset 
of  the  area  proposed  should  be  included 
in  the  final  designation.  However,  we 
lack  reliable  scientific  data  about  the 


habitat  preferences  of  nesting  females 
and  females  with  broods.  Therefore,  we 
are  currently  unable  to  ascertain  why 
females  nest  in  one  area,  but  not  in 
another  that  appears  to  provide  similar 
habitat  conditions.  However,  we  can  use 
the  actual  distribution  of  a  species  as 
evidence  of  which  areas  have  the  habitat 
features  essential  to  the  conservation  of 
the  species,  even  if  we  do  not  have 
sufficient  information  to  describe 
precisely  what  discriminates  those 
features  from  other  similar,  but  non- 
essential features. 

We  thoroughly  examined  available 
bird  distribution  data  in  a  number  of 
ways  to  ascertain  which  portion  of  the 
entire  breeding  area  was  needed  to 
conserve  the  species  (i.e.,  reach  the 
recovery  thresholds  set  forth  in  the 
spectacled  eider  recovery  plan).  We 
used  a  number  of  different  techniques  to 
evaluate  the  observation  data.  This 
included  geographical  analysis  of  the 
observation  data,  including  density 
isopleths,  minimum  convex  polygons 
around  aerial  observations  at  10  percent 
intervals,  eider  density  kernels  at  10 
percent  intervals,  and  eider  densities  on 
a  township  by  township  basis.  These 
complex  GIS-based  spatial  analyses  can 
help  us  answer  questions  such  as  (1) 
How  much  area  is  encompassed  by  20, 
40,  60,  or  80  percent  of  the  birds?  (2) 
Which  townships  have  the  highest 
density  of  eiders?  (3)  Which  tovtmships 
would  we  choose  if  we  wanted  to 
encompass  30,  50,  70,  or  90  percent  of 
the  best  habitat  (as  indicated  by  bird 
density)?  and  (4)  How  many  townships 
would  we  need  to  achieve  recovery 
thresholds  if  every  township  were  to 
eventually  support  eider  populations  as 
dense  as  die  current  most  densely 
populated  township?  These  analyses 
offered  methods  that  can  be  used  to 
identify  areas  that  can  be  included 
within  critical  habitat  borders,  and  since 
the  entire  area  incorporated  into  these 
analyses  is  utilized  for  nesting  by  the 
species  at  varying  densities,  it  was 
assumed  that  they  contained  the 
physical  and  biological  features 
necessary  for  successful  breeding  and 
brood  rearing  and  thus  may  be  essential 
to  the  conservation  of  the  species. 
Unfortunately,  none  of  the  analyses 
helped  us  in  determining  which  specific 
areas  were  essential  to  the  conservation 
of  spectacled  eiders  because  each  was 
based  on  a  statistical  threshold  that  may 
or  may  not  be  confirmed  in  future 
scientific  studies. 

Nonetheless,  the  designation  of 
critical  habitat  on  a  subset  of  the  area 
proposed  based  on  such  methods  would 
be  consistent  with  the  Act's  requirement 
to  use  the  best  available  information. 
However,  the  relative  benefits  to  the 


species  of  such  a  designation  must  also 
be  weighed  in  our  decision  as  to  where 
to  designate  critical  habitat.  Subsection 
4(b)(2)  of  the  Act  allows  us  to  exclude 
areas  from  critical  habitat  designation 
where  the  benefits  of  exclusion 
outweigh  the  benefits  of  designation, 
provided  the  exclusion  will  not  result  in 
the  extinction  of  the  species. 

The  benefits  of  including  lands  in 
critical  habitat  are  often  relatively  small. 
The  principal  benefit  of  any  designated 
critical  habitat  is  that  activities  in  such 
habitat  that  may  affect  it  require 
consultation  under  section  7  of  the  Act. 
Such  consultation  would  ensure  that 
adequate  protection  is  provided  to  avoid 
adverse  modification  of  critical  habitat. 
However,  it  is  important  to  note  that,  as 
result  of  the  spectacled  eider  being 
listed  as  a  threatened  species,  we 
already  consult  on  activities  on  the 
North  Slope  that  may  affect  the  species. 
While  these  consultations  do  not 
specifically  consider  the  issue  of 
adverse  modification  of  critical  habitat, 
they  address  the  very  similar  concept  of 
jeopardy  to  the  species.  Under  most 
circumstances,  consultations  under  the 
jeopardy  standard  will  reach  the  same 
result  as  consultations  under  the 
adverse  modification  standard. 
Implementing  regulations  (50  CFR  Part 
402)  define  "jeopardize  the  continued 
existence  of  and  "destruction  or 
adverse  modification  of  in  virtually 
identical  terms.  Jeopardize  the 
continued  existence  of  means  to  engage 
in  an  action  "that  reasonably  would  be 
expected  *  *  *  to  reduce  appreciably 
the  likelihood  of  both  the  survival  and 
recovery  of  a  listed  species." 
Destruction  or  adverse  modification 
means  an  "alteration  that  appreciably 
diminishes  the  value  of  critical  habitat 
for  both  the  survival  and  recovery  of  a 
listed  species."  Common  to  both 
definitions  is  an  appreciable  detrimental 
effect  on  both  survival  and  recovery  of 
a  listed  species,  in  the  case  of  critical 
habitat  by  reducing  the  value  of  the 
habitat  so  designated.  Thus,  actions 
satisfying  the  standard  for  adverse 
modification  are  nearly  always  found  to 
also  jeopardize  the  species  concerned, 
and  the  existence  of  a  critical  habitat 
designation  does  not  materially  affect 
the  outcome  of  consultation.  Additional 
measures  to  protect  the  habitat  frtjm 
adverse  modification  are  not  likely  to  be 
required. 

Since  the  spectacled  eider  was  listed 
in  1993,  we  have  consulted  with  Federal 
agencies  on  a  variety  of  actions  to 
evaluate  impacts  to  the  species  on  the 
North  Slope.  In  most  cases,  the 
consultations  have  determined  that  the 
actions  would  not  adversely  affect 
spectacled  eiders  because  the  projects 
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occurred  during  seasons  when  the 
eiders  are  absent  and  no  permanent 
impact  to  habitat  would  result  or 
because  only  a  minimal  amount  of 
habitat  would  be  affected  or  would 
occur  in  areas  where  the  species  occurs 
at  low  densities.  In  only  a  few  cases 
have  we  determined  that  a  proposed 
project  included  habitat  alterations  that 
might  adversely  affect  spectacled  eiders. 
Our  biological  opinions  on  these 
considtations  provided  reasonable  and 
prudent  measures  designed  to  minimize 
the  incidental  take  of  the  proposed 
projects  on  spectacled  eiders.  When 
applicable,  the  reasonable  and  prudent 
measures  included  provisions  to 
minimize  the  proposed  project's  impact 
to  habitat.  Therefore,  because  of  the 
si>ecies'  abundant  habitat  on  the  North 
Slope  and  the  protections  provided 
though  the  current  consultation  process, 
we  can  envision  no  benefit  that  critical 
habitat  designation  would  have 
imparted  in  the  consultations  conducted 
to  date.  Furthermore,  we  have 
considered  the  spectacled  eiders 
conservation  needs,  and  we  believe  that 
futiu^  section  7  considtations  on  any 
proposed  action  on  the  North  Slope  that 
would  result  in  an  adverse  modification 
conclusion  would  also  result  in  a 
jeopardy  conclusion.  Thus,  the 
principal  reg\ilatory  benefit  from  a 
critical  designation  for  the  spectacled 
eider  on  the  North  Slope  is  expected  to 
be  small. 

There  are  also  educational  benefits 
associated  with  designation  as  critical 
habitat,  such  as  informing  the  public 
which  areas  are  important  for  the  long- 
term  survival  and  conservation  of  the 
species.  Critical  habitat  could  also 
potentially  foster  a  sense  of  ownership 
for  the  resource,  encouraging  concerned 
individuals  to  act  as  caretakers  of 
important  habitat.  However,  such 
benefits  are  largely  negated  by  our 
inability  to  identify  specific  areas  on  the 
North  Slope  that  are  essential  to 
conservation  of  the  species  (i.e., 
providing  meaningful  educational 
information  is  dependent  upon  the 
ability  to  provide  meaningful 
information  on  the  conservation  needs 
of  the  species).  Furthermore,  we  have 
been  working  closely  with  North  Slope 
residents  for  years  in  order  to  engender 
support  for  eider  conservation.  We  have 
worked  to  eliminate  use  of  lead  shot  and 
to  minimize  subsistence  harvest. 
Because  of  these  continuing  cooperative 
efforts,  we  are  confident  North  Slope 
residents  and  their  local  government 
bodies  are  well  aware  of  the  species' 
plight  and  the  need  to  address  threats 
and  protect  habitat.  Likewise, 
presumably  because  the  North  Slope  is 


sparsely  populated  by  humans, 
relatively  few  Federal  projects  occur  on 
the  North  Slope  that  require 
consultation  under  section  7  and  most 
are  conducted,  funded,  or  permitted  by 
relatively  few  Federal  agencies.  As  a 
result,  the  Federal  agencies  involved 
with  activities  on  the  North  Slope  are 
aware  of  the  spectacled  eider's 
threatened  status  and  the  need  to 
consult,  and  additional  educational 
benefits  woidd  be  very  limited.  For  all 
these  reasons,  then,  we  believe  that 
designation  of  critical  habitat  has  little 
educational  benefit  on  the  North  Slope. 

In  contrast,  the  benefits  of  excluding 
the  North  Slope  from  our  critical  habitat 
designation  appear  to  be  greater  than  the 
benefits  of  including  it.  We 
acknowledge  that  some  portion  of  the 
proposed  North  Slope  unit  is  essential 
to  the  recovery  of  the  species.  However, 
as  discussed  above,  there  is  insufficient 
information  aveiilable  today  with  which 
to  delineate  with  confidence  specific 
areas  essential  to  the  recovery  of  the 
species.  To  designate  an  area  at  this 
time,  without  a  more  reliable  biological 
basis,  woidd  likely  convey  an  inaccurate 
message  about  the  size  and  location  of 
the  area  needed  for  recovery.  We  believe 
there  are  strong  implications  regarding 
habitat  importance  that  are  associated 
with  critical  habitat  designation.  We 
believe  that  we  have  this  level  of 
reliable  information  for  the  other 
important  spectacled  eider  habitats,  but 
we  do  not  believe  that  we  have 
information  that  is  equally  reliable  for 
the  North  Slope  breeding  area. 
Delineating  critical  habitat  on  the  North 
Slope  at  this  time  may  mislead  Federal 
agencies  and  others  wishing  to  carry  out 
activities  on  the  North  Slope  about  the 
areas  that  are  truly  essential  to  the 
recovery  of  the  species. 

In  summary,  at  this  time  the  benefits 
of  including  the  North  Slope  in  critical 
habitat  for  the  spectacled  eider  include 
minor,  if  any,  additional  protection  for 
the  eider  and  would  serve  little  or  no 
educational  functions.  The  benefits  of 
excluding  the  North  Slope  from  being 
designated  as  critical  habitat  for  the 
spectacled  eider  include  the 
preservation  of  partnerships  that  may 
lead  to  future  conservation  actions,  and 
eliminating  the  negative  effects  that  we 
believe  would  result  from  a  designation 
based  on  limited,  unpersuasive 
biological  information  currently 
available  to  us.  We  have  determined 
that  the  benefits  of  exclusion  of  the 
North  Slope  from  critical  habitat 
designation  outweigh  the  benefits  of 
delineating  critical  habitat  on  the  North 
Slope.  Furthermore,  we  have 
determined  that  this  exclusion  will  not 
result  in  the  extinction  of  the  species. 


Consequently,  in  accordance  with 
subsection  4(b)(2)  of  the  Act,  these  lands 
have  not  been  designated  as  critical 
habitat  for  the  spectacled  eider. 

We  will  continue  to  protect  occupied 
breeding  habitat  on  the  North  Slope  as 
appropriate  through  section  7 
consultations,  the  section  9  prohibition 
on  imauthorized  take,  and  other 
mechanisms.  We  will  expand  our 
conservation  efforts  with  the  Native 
community,  industry,  local 
governments,  and  other  agencies  and 
organizations  on  the  North  Slope  to 
address  the  recovery  needs  of  the  eider. 
Additionally,  we  will  soon  embark  upon 
a  complete  revision  of  the  spectacled 
eider  recovery  plan,  and  will  address 
our  recovery  goals  for  each  population. 
We  will  continue  to  closely  monitor  the 
current  population  trend  of  North  Slope 
spectacled  eiders.  We  will  continue  our 
efforts  to  develop  a  visibility  correction 
factor  (survey  information  that  woidd 
allows  us  to  refine  our  population 
estimates)  for  this  species  on  the  North 
Slope.  This  is  particularly  important  as 
the  preliminary  information  suggests  the 
very  real  possibility  that  the  North 
Slope  popidation  may  be  large  enough 
to  warrant  delisting  (see  our  response  to 
Conunent  3),  but  that  our  current 
surveys  are  simply  not  detecting  a  high 
enough  proportion  of  birds  to  indicate 
that  this  is  the  case.  We  hope  to  initiate 
ground-based  studies  outside  of 
ciurently  developed  areas  to  get  an 
indication  of  true  breeding  density  and 
nesting  success  for  this  species  on  the 
North  Slope. 

Should  additional  information 
become  available  that  changes  our 
analysis  of  the  benefits  of  excluding  any 
of  these  (or  other)  areas  compared  to  the 
benefits  of  including  them  in  the  critical 
habitat  designation,  we  may  revise  this 
final  designation  accordingly.  Similarly, 
if  new  information  indicates  any  of 
these  areas  should  not  be  included  in 
the  critical  habitat  designation,  we  may 
revise  this  final  critical  habitat 
designation.  If,  consistent  with  available 
funding  and  program  priorities,  we  elect 
to  revise  this  designation,  we  will  do  so 
through  a  subsequent  rulemaking. 

Altnough  we  also  proposed  to 
designate  as  critical  habitat  all  marine 
waters  within  40  km  (21.6  nm)  of  the 
terrestrial  portion  of  our  proposed  North 
Slope  Unit,  we  have  not  designated 
these  waters  as  critical  habitat  in  our 
final  rule.  Oiu  information  on  the 
importance  of  the  Beaufort  Sea  to 
migrating  spectacled  eiders,  in  both 
spring  and  fall,  does  not  currently 
support  designation  of  critical  habitat. 

Only  one  spectacled  eider  was 
observed  among  420,000  eiders 
migrating  past  point  Barrow  during 
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tpring  (Woodby  and  Divoky  1982), 
suggesting  that  either  the  timing  of  this 
survey  was  not  conciurent  with 
spectacled  eider  spring  migration,  or 
spectacled  eiders  do  not  migrate  along 
the  Beaufort  Sea  coast  in  spring.  Little 
else  is  known  of  North  Slope  spectacled 
eider  spring  migration  routes. 

During  Beaumrt  Sea  sea  duck  and 
waterbird  svuveys  flown  from  shore  to 
81  km  (43.7  nm)  offshore  during  June, 
July,  August,  and  September  1999, 
biologists  observed  only  two  flocks  of 
eiders,  both  with  four  or  fewer  birds  per 
group.  (Bill  Lamed,  Service,  MBM,  pers. 
comm.  1999;  TERA  1999).  No 
spectacled  eiders  were  observed  on 
these  offshore  siuveys  during  June  and 
July,  nor  were  spectacled  eiders  seen  on 
surveys  of  the  near  shore  lagoon  areas 
and  within  bays.  However,  eider  species 
in  summer  plumage  are  exceedingly 
difficult  to  distinguish  from  one  another 
on  aerial  surveys.  Nine  groups  of 
unknown  eiders  were  observed  in  the 
vicinity  of  Harrison  Bay  between  August 
31  and  September  2, 1999.  Aerial 
observers  hypothesize  that  spectacled 
eider  family  groups  use  the  waters 
offshore  of  the  Colville  River  Delta  and 
west,  and  within  Harrison  Bay  diuing 
the  summer  (Bill  Lamed,  Service,  MBM, 
pers.  comm.  1999).  Satellite  telemetry 
supports  this  hypothesis.  Most  satellite- 
tagged  post-nesting  female  spectacled 
eiders  from  Prudhoe  Bay  used  Harrison 
Bay  briefly  (5  of  13  tagged  birds  were 
detected  there  once  from  satellite 
telemetry  data  that  is  acquired  every  3 
days,  another  5  of  13  were  detected 
there  twice,  resulting  in  a  mean 
residence  time  of  at  least  4  days)  (TERA 
1999).  Satellite  telemetry  data  from  2000 
did  not  indicate  that  Harrison  Bay 
received  much  use  by  eiders.  However, 
none  of  the  birds  that  were  implanted 
with  transmitters  during  the  summer  of 
2000  were  successful  breeders  (i.e.,  if 
Harrison  Bay  is  used  diuing  brood 
rearing,  birds  without  broods  may  not 
have  reason  to  go  there)  (Declan  "Troy, 
TERA,  pers.  comm.  2000).  Satellite  . 
telemetiy  indicates  that  molt  migration 
and  Ml  migration  of  North  Slope 
spectacled  eiders  from  Prudhoe  Bay  and 
points  east  takes  place  in  the  offshore 
waters  of  the  Beaufort  and  Chukchi  Seas 
(Peterson  et  al.  1999).  We  believe  that 
the  Beaufort  and  Chukchi  seas  may 
contain  important  habitat  for  eiders  that 
I  nest  west  of  Prudhoe  Bay  as  well. 
J  Although  satellite  telemetry  confirms 
the  use  of  these  offshore  waters  by  many 
of  the  post-breeding  spectacled  eiders 
from  ftiidhoe  Bay  (Petersen  et  al.  1999, 
TERA  1999),  the  duration  of  use  is  best 
described  in  terms  of  days  rather  than 
weeks  or  months.  We  do  not  know  if 
)irds  are  feeding  in  these  waters,  are 


loafing,  or  are  acclimating  from  a 
freshwater  environment  to  one  of 
saltwater.  Without  better  information 
explaining  how  the  spectacled  eiders 
use  this  marine  area,  we  are  imable  to 
determine  which,  if  any,  physical  or 
biological  featiires  within  the  area 
contribute  towards  the  conservation  of 
the  species  (e.g.  the  primary  constituent 
elements  would  likely  differ  if  the  birds 
use  the  area  primarily  for  loafing  or 
acclimating  to  saltwater  versus  if  they 
are  feeding  in  the  area).  We  do  know 
that  the  spectacled  eiders  do  not  nest, 
molt,  or  winter  in  this  marine  area.  We 
also  know  that  they  do  not  concentrate 
in  the  area  or  appear  to  use  it  for  any 
great  length  of  time.  Use  of  the  area  is 
perhaps  best  described  as  a  migration 
corridor,  and  perhaps  as  a  brood  staging 
area  prior  to  migration.  We  do  not  have 
enough  information  to  conclude  that 
this  area,  or  any  portion  thereof,  is 
necessary  for  successful  nesting, 
molting  or  wintering,  all  critical  life 
stages  for  this  species.  Therefore,  based 
upon  our  knowledge  at  this  time,  we  do 
not  believe  that  this  marine  area  is 
essential  to  the  conservation  of  the 
species. 

Unit  3:  Norton  Sound  (Proposed  Unit  6) 

We  reduced  the  size  of  proposed  Unit 
6,  the  Norton  Sound  Unit,  from  17,502 
km2  (6757.5  mi^)  to  10,586  km-  (4087.3 
mi-),  a  40  percent  reduction  in  size 
(Table  2).  This  modification  was  based 
upon  information  gained  from 
overlaying  our  eider  observations  and 
satellite  telemetry  locations  upon  digital 
bathymetry  data  from  the  National 
Oceanic  and  Atmospheric 
Administration  (NOAA)  and 
information  obtained  from  eider  experts. 
Only  one  spectacled  eider  observation 
and  three  satellite  derived  locations 
have  occurred  in  the  excluded  portions 
of  this  proposed  area  from  1993-1999. 
None  of  these  observations  occurred  in 
Norton  Bay,  one  of  the  excluded 
portions  of  this  unit.  We  do  not  know 
whether  any  of  the  observations  within 
the  excluded  area  along  the  western 
edge  of  this  unit  represent  molting 
birds.  We  are  fairly  certain,  however, 
that  birds  do  not  congregate  in  this 
excluded  area  to  molt,  and  suspect  that 
oiu  sparse  observations  of  birds  in  the 
excluded  portion  of  this  unit  represent 
buds  on  their  way  from  the  breeding 
grounds  to  the  molting  grounds  or  from 
the  molting  grounds  to  the  wintering 
grounds.  Consequently,  we  have 
determined,  based  upon  the  likelihood 
that  birds  do  not  normally  molt  in  the 
excluded  area,  and  the  low  level  of  eider 
use  received  by  the  excluded  area,  that 
the  excluded  areas  are  not  essential  to 
the  conservation  of  the  species. 


While  the  recovery  plan  for  the 
spectacled  eider  does  not  identify 
recovery  goals  specifically  for  molting 
habitat,  it  is  clear  that  if  the  Norton 
Sound  molting  area  were  destroyed  or 
degraded  so  that  it  was  no  longer  able 
to  be  utilized  by  the  species,  the 
recovery  and  the  conservation  of  the  Y- 
K  Delta  population  of  the  species  would 
be  imperiled.  We  believe  that  the  entire 
area  within  our  modified  border  is 
essential  to  the  conservation  of  the 
species  due  to — (1)  the  extremely  high 
and  regular  use  of  the  area  for  an 
extended  period  of  time  by  birds  that 
are  known  to  be  undergoing  a  flightless 
molt;  (2)  the  high  biomass  of  gastropods 
in  the  area;  (3)  the  energetic  demands 
placed  upon  the  birds  while  they  are 
molting;  and  (4)  the  assertion  by 
Petersen  et  al.  (1999),  that  it  is  the  only 
documented  molting  area  for  breeding 
female  spectacled  eiders  from  the  Y-K 
Delta  (the  area  where  eiders  have 
declined  by  96  percent).  As  many  as 
4,030  spectacled  eiders  have  been 
observed  in  one  portion  of  eastern 
Norton  Sound  at  one  time  (Lamed  et  al. 
1995a).  Use  of  this  area  by  molting 
eiders  has  been  documented  regularly 
from  1982  to  1999  (Charles  Lean,  ADFG, 
pers.  conun.  1999;  Bill  Lamed,  Service, 
MBM,  pers.  comm.  1999;  Petersen  et  al. 
1999).  The  area  is  used  by  spectacled 
eiders  from  mid-July  until  the  end  of 
October  (Petersen  et  al.  1999).  For 
several  weeks  during  this  time,  each 
bird  experiences  a  period  of 
flightlessness  diuing  molt,  followed  by 
the  energetic  demands  incurred  by 
feather  growth.  Energy  needs  of 
waterfowl  during  molt  are  high 
(Hohman  et  al.  1992).  The  benthic 
biomass  in  the  portion  of  Norton  Sound 
that  spectacled  eiders  inhabit 
apparently  meets  the  high  metabolic 
needs  for  the  many  birds  that  molt 
there.  Indeed,  the  abundance  of  large 
gastropods  is  higher  in  this  area  than 
elsewhere  in  Norton  Sound  (Springer 
and  Pirtle  1997). 

We  believe  that  sp>ecial  management 
considerations  and  protections  may  be 
needed  for  th^se  essential  featxu^s 
(constituent  elements)  found  within 
Unit  3,  because  a  fuel  distribution  hub 
for  western  Alaska  exists  in  Norton 
Sound  and  large  volumes  of  heating  oil, 
diesel  fuel,  and  gasoline  are  transported 
through  this  area  each  year.  If  a  release 
of  these  materials  occius  at  any  time  of 
year  such  that  it  affects  the  benthic 
community  used  by  eiders  for  food  or  if 
a  release  ocous  such  that  it  affects  the 
eiders  directly,  the  consequences  to  the 
Y-K  Delta  breeding  population  could 
prove  catastrophic  for  the  species.  In 
addition,  we  understand  that  a 
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commercially  viable  snail  fishery  may 
exist  in  the  vicinity,  and  future 
overexploitation  of  the  snail  resource 
could  result  in  adverse  modification  of 
critical  habitat  and  subsequent  harm  to 
the  most  imperiled  spectacled  eider 
breeding  population. 

Unit  4:  Ledyard  Bay  (Proposed  Unit  7) 

We  reduced  the  size  of  proposed  Unit 
7,  the  Ledyard  Bay  Unit,  from  21.688 
km2  (8,373.7  mi2)  to  12.369  km^  (4775.7 
mi^),  a  43  percent  reduction  in  size 
(Table  2).  We  modified  the  borders  of 
this  unit  based  upon  traditional  Native 
environmental  knowledge,  information 
gained  from  overlaying  our  observations 
upon  NOAA  digital  bathymetry  data, 
and  advice  from  eider  experts. 

Local  Natives  have  observed  that 
spectacled  eiders  do  not  venture  near 
shore  in  Ledyard  Bay,  stating  that  they 
are  exploiting  krill  populations  which 
remain  at  least  several  miles  offshore. 
Although  we  do  not  know  anything 
about  the  dietary  preferences  of  eiders 
in  this  area,  satellite  telemetry  and 
aerial  survey  data  confirm  the 
observation  that  the  birds  congregate 
more  than  1  nm  offshore.  Therefore,  we 
concluded  that  waters  in  the  eastern  and 
southern  portions  of  this  unit  within  1 
nm  of  the  shore  do  not  contain  the 
physical  or  biological  featiires  essential 
to  the  conservation  of  the  species  and 
have  excluded  them  bom  our  final 
designation. 

Digital  bathymetry  data  from  NOAA 
indicates  that  spectacled  eiders  in 
Ledyard  Bay  make  almost  exclusive  use 
of  waters  between  5  and  25  m  (16.4  to 
82.0  ft)  in  depth.  We  have  modified  the 
description  of  primary  constituent 
elements  to  reflect  the  information 
gained  from  our  bathymetric  overlay. 
This  change  in  description  of  the 
primary  constituent  elements  leads  us  to 
conclude  that  the  western  portion  of 
this  unit  does  not  contain  the  physical 
or  biological  features  essential  to  the 
conservation  of  the  species.  The  western 
portion  of  the  area  that  we  excluded 
from  final  critical  habitat  designation 
exceeds  25  m  (82.0  ft)  in  depth,  except 
for  two  small  disjunct  area;  that  are 
between  20-25  m  in  depth  where  no 
eiders  have  been  documented.  Only 
three  satellite-derived  locations  have 
been  recorded  in  the  western  excluded 
portions  of  this  proposed  area  from 
1993-1999.  These  satellite  fixes  could 
easily  be  from  birds  that  were  on  their 
way  from  the  molting  area  to  their 
wintering  area  south  of  St.  Lawrence 
Island.  We  have  never  made  direct 
observations  of  spectacled  eiders  in 
these  excluded  waters. 

While  the  recovery  plan  for  the 
spectacled  eider  does  not  identify 


recovery  goals  specifically  for  molting 
habitat,  it  is  clear  that  if  the  Ledyard 
Bay  molting  area  were  destroyed  or 
degraded  so  that  it  was  no  longer  able 
to  be  utilized  by  the  species,  the 
recovery  and  the  conservation  of  the 
North  Slope  population  of  the  species 
would  be  imperiled.  We  believe  that  the 
entire  area  within  our  modified  border 
is  essential  to  the  conservation  of  the 
species  due  to — (1)  the  extremely  high 
use  of  the  area  by  birds  that  are  known 
to  be  imdergoing  a  flightless  molt;  (2) 
the  energetic  demands  placed  upon  the 
birds  while  they  are  molting;  and  (3)  the 
assertion  by  Petersen  et  al.  (1999)  that 
it  is  the  principle  molting  area  for 
breeding  female  spectacled  eiders  from 
the  North  Slope,  and  most  female  birds 
molting  here  are  from  the  North  Slope 
(Petersen  et  al.  1999). 

Male  spectacled  eiders  from  the  North 
Slope  appear  to  molt  and  stage  in  equal 
numbers  in  Ledyard  Bay  and  the  two 
primary  molting  areas  in  Russia: 
Mechigmenskiy  Bay  and  off  the  coast  of 
the  Indigirka  and  Kolyma  River  Deltas 
(Petersen  et  al.  1999).  Ledyard  Bay  is 
used  by  eiders  frt>m  late  Jime  through 
mid-October  (Petersen  et  al.  1999).  As 
stated  earlier,  the  energy  needs  of  birds 
during  molt  is  high.  Given  the  large 
concentrations  of  eiders  in  Ledyard  Bay 
and  the  ability  of  the  benthos  in  this 
area  to  meet  the  energy  requirements  of 
spectacled  eiders  during  molt,  we 
believe  that  Ledyard  Bay  is  essential  to 
the  conservation  of  the  species. 

Spectacled  eiders  molting  in  Ledyard 
Bay  may  be  particularly  susceptible  to 
disturtiance  because  they  occur  in  dense 
concentrations  and  are  flightless  for 
several  weeks.  Aerial  surveys  in 
September  1995  found  33,192 
spectacled  eiders  primarily 
concentrated  in  a  37  km  (20.0  nm) 
diameter  circle  in  Ledyard  Bay  (Lamed 
et  al.  1995b).  This  set  of  observations 
represents  eider  use»during  a  snapshot 
of  time.  Satellite  telemetry  information 
indicates  that  other  portions  of  Ledyard 
Bay  are  used  as  well.  We  are  unaware 
of  the  volume  of  shipping  traffic  that 
occurs  in  this  area.  However,  we  note 
that  a  single  ill-timed  fuel  or  oil-spill  in 
this  area  could  potentially  harm 
thousands  of  eiders.  If  a  release  of  these 
materials  occurs  at  any  time  of  year 
such  that  it  affects  the  benthic 
community  used  by  eiders  for  food  or  if 
a  release  occurs  such  that  it  affects  the 
eiders  directly,  the  consequences  to  the 
North  Slope  breeding  population  could 
prove  catastrophic  for  the  species. 
Therefore,  we  believe  special 
management  considerations  or 
protections  may  be  required. 


Unit  5:  Wintering  Area  (Proposed  Unit 
8) 

We  did  not  alter  the  boundary  of  Unit 
5  (proposed  Unit  8),  the  Wintering  Area 
Unit.  However,  we  did  modify  our 
definition  of  primary  constituent 
elements  for  this  unit  to  include  only 
those  marine  waters  less  than  or  equal 
to  75  m  (246.1  ft)  in  depth  (the  proposal 
included  all  waters,  regardless  of 
depth),  along  with  the  associated  marine 
aquatic  flora  and  fauna  in  the  water 
column,  and  the  imderlying  marine- 
benthic  community.  Information  gained 
from  overlaying  our  observations  upon 
NOAA  digital  bathymetry  data  indicated 
that  wintering  eiders  do  not  make  use  of 
waters  over  75  m  (246.1  ft)  deep. 
Therefore,  waters  within  Unit  8  that  are 
greater  than  or  equal  to  75  m  (246.1  ft) 
do  not  appear  to  contain  the  physical  or 
biological  features  that  are  essential  to 
the  conservation  of  the  species. 

Prior  to  the  formation  of  sea  ice  in  the 
area,  spectacled  eiders  inhabit  waters 
directly  south  of  Powooiliak  Bay,  St. 
Lawrence  Island,  moving  farther  off 
shore  as  winter  progresses.  Once  ice 
forms,  spectacled  eiders  from  all  three 
main  breeding  populations  (Y-K  Delta, 
North  Slope,  and  Arctic  Russia) 
concentrate  within  a  50-km  (27.0  lun) 
diameter  circle  in  small  openings  in  the 
sea  ice  (Service  1999a).  The  location  of 
this  area  changes  between  and  within 
years,  often  just  slightly,  but  sometimes 
dramatically.  The  distribution  of 
wintering  eiders  overlapped  for  the 
surveys  conducted  in  late  winter  of 
1996-1999,  but  was  far  removed  from 
that  area  in  1995  (Lamed  and  Tiplady 
1999).  The  most  recent  estimate  of  the 
number  of  spectacled  eiders  wintering 
in  this  area  is  374,792  ±  3,514  birds  (x 
±  2SE)  (Lamed  and  Tiplady  1999).  Most, 
perhaps  all,  of  the  worldwide 
population  of  spectacled  eiders 
congregates  for  several  months  in  this 
small  portion  of  the  central  Bering  Sea. 

Spectacled  eiders  typically  winter 
south  and  southwest  of  St.  Lawrence 
Island  in  the  central  Bering  Sea;  they 
wintered  in  the  same  place  in  4  of  the 
5  years  since  the  discovery  of  their 
wintering  area.  In  the  year  when  they 
are  known  to  have  wintered  elsewhere, 
they  were  found  further  south  and  east 
between  St.  Lawrence  and  St.  Matthew 
Islands.  Our  critical  habitat  boundary 
includes  both  areas.  We  do  not  believe 
that  our  best  scientific  information 
warrants  restricting  the  borders  we  have 
drawn  around  this  species'  wintering 
area.  Oxir  observations  of  wintering 
eiders  made  thus  far  have  occurred 
during  relatively  mild  winters.  It  is 
likely  that  spectacled  eiders  will  use 
different  locations  within  this  critical 
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habitat  area  depending  on  ice 
conditions,  which  are  variable 
throughout  time.  Ice  conditions  in  this 
area  are  a  function  of  many 
unpredictable  environmental  variables, 
including  atmospheric  temperatiire, 
wind  direction  and  velocity,  oceanic 
currents  and  temperatiue  of  surface 
waters.  It  is  true  that  during  most 
winters,  the  birds  make  use  of  a 
relatively  small  portion  of  this  area. 
However,  during  periods  of  extreme 
weather,  they  may  be  precluded  from 
using  this  favored  area  by  heavy  ice 
conditions,  such  as  occiured  during 
March  1995.  During  such  times,  other 
portions  of  the  wintering  area  that  are 
seldom  used  may  become  critically 
important  to  the  survival  of  the  species. 

While  the  recovery  plan  for  the 
spectacled  eider  does  not  identify 
recovery  goals  specifically  for  wintering 
habitat,  since  the  entire  worldwide 
population  of  the  species  appears  to 
congregate  in  this  area  for  months  at  a 
time,  if  the  area  were  destroyed  or 
degraded  so  that  it  was  no  longer  able 
to  be  utilized  by  the  species,  the 
recovery  and  the  conservation  of  the 
species  would  be  jeopardized. 
Consequently,  we  consider  the  entire 
area  within  our  designated  borders  to  be 
essential  to  the  conservation  of  the 
species. 

The  ecosystem  of  the  Bering  Sea 
seems  to  be  in  flux,  as  indicated  by 
population  declines  in  many  of  its 
resident  species  (e.g. ,  harbor  seal  (Phoca 
vitulina  richardsi),  northern  fur  seal 
{Callorhinus  ursinus),  Steller's  sea  lion 
[Eumetopias  jubatus),  Aleutian 
population  of  the  sea  otter  {Enhydm 
hitris),  Steller's  eider,  spectacled  eider, 
scoters  [Melanitta  spp.),  and  long-tailed 
duck  [Clangula  hyemalis))  (National 
Research  Council  1996).  We  do  not 
know  what  is  causing  these  declines  or 
if  these  apparent  changes  are  hiunan- 
caused  or  influenced.  However,  because 
the  worldwide  population  is 
congregated  in  this  one  location,  we 
believe  that  special  management 
considerations  and  protections  may  be 
needed  to  conserve  the  essential  habitat 
features  (constituent  elements)  found 
there. 

Elsewhere  in  the  Species  Range 

We  have  a  recent  record  of  a  single 
spectacled  eider  nest  on  St.  Lawrence 
Island  (Shawn  Stephensen,  Service, 
pers.  comm.  1998).  We  are  unaware  of 
any  reports  suggesting  that  this  area  is 
essential  to  the  conservation  of  the 
species,  and  we  have  no  other  recent 
breeding  records  outside  of  the 
previously  discussed  breeding  areas.  We 
occasionaJIy  receive  reports  of 
spectacled  eiders  wintering  near  the 


Pribilof  Islands,  or  occurring  during 
spring,  sununer,  or  autumn  in 
Kuskokwim  Bay  in  low  numbers.  We 
consider  the  occurrences  of  birds  in 
these  locations  to  be  accidental  or 
occasional  in  nature.  We  are  unaware  of 
any  information  that  indicates  that  there 
are  other  waters  within  the  United 
States,  other  than  those  that  we  have 
designated  as  critical  habitat,  that  are 
essential  to  the  conservation  of  the 
species.  We  are  aware  of  a  report  of 
spectacled  eiders  nesting  at  locally  high 
densities  southeast  of  Kipnuk,  Alaska 
(Brian  McCaffery,  Service,  2000  pers. 
comm).  This  area  is  of  imknown  size 
and  is  outside  of  our  aerial  siuvey 
boundary.  We  have  been  unable  to  place 
crews  on  the  ground  in  this  location  to 
gather  subsequent  data,  but  we  expect  to 
do  so  in  the  2001  field  season. 

Summary  of  Critical  Habitat 
Designation 

We  have  designated  critical  habitat  on 
the  Y-K  Delta,  in  Norton  Soimd, 
Ledyard  Bay,  and  the  waters  between  St. 
Lawrence  and  St.  Matthew  Islands.  We 
believe  all  of  these  areas  meet  the 
definition  of  critical  habitat  in  that  they 
contain  physical  or  biological  elements 
essential  for  the  conservation  of  the 
species  and  may  require  special 
management  considerations  or 
protection.  Designation  of  these  areas 
will  highlight  the  conservation  needs  of 
the  species,  and  perhaps  increase  the 
degree  to  which  Federal  agencies  fulfill 
their  responsibilities  imder  section 
7(a)(1)  of  the  Act. 

In  accordance  with  the  regulations 
implementing  the  listing  provisions  of 
the  Act  (50  CFR  424.12(h)),  we  have  not 
proposed  any  areas  outside  the 
jinisdiction  of  the  United  States  (e.g., 
within  Russian  waters). 

In  addition  to  the  areas  that  we  have 
designated  as  critical  habitat,  other  areas 
ciurently  used  by  spectacled  eiders 
include  Alaska's  North  Slope  and  its 
coastal  waters,  portions  of  the  Y-K  Delta 
outside  of  our  critical  habitat  border, 
coastal  waters  of  the  Y-K  Delta,  the 
Seward  Peninsula,  St.  Lawrence  Island, 
elsewhere  between  the  Y-K  Delta  and 
North  Slope,  and  migratory  corridors.  In 
addition,  there  may  be  other  areas 
important  to  this  species  that  are 
unknown  to  us.  Our  best  available 
information  did  not  suggest  that  there  is 
any  currently  unoccupied  habitat  that  is 
essential  to  the  conservation  of  this 
species,  therefore  none  was  designated. 

The  areas  we  have  designated  as 
critical  habitat  are  those  areas  that  we 
determined,  based  on  the  best  available 
commercial  and  scientific  information, 
are  essential  to  the  conservation  of 
spectacled  eiders.  Should  additional 


information  on  the  value  of  any  area  to 
spectacled  eiders  become  available,  we 
will  consider  that  information  in  futine 
critical  habitat  decision  making 
processes. 

Effects  of  Critical  Habitat  Designation 

Section  7    Consultation 

Section  7(a)  of  the  Act  requires 
Federal  agencies,  including  the  Service, 
to  ensujre  that  actions  they  fund, 
authorize,  or  carry  out  do  not  destroy  or 
adversely  modify  critical  habitat  to  the 
extent  that  the  action  appreciably 
diminishes  the  value  of  the  critical 
habitat  for  the  survival  and  recovery  of 
the  species.  Individuals,  organizations, 
states,  local  governments,  and  other 
non-Federal  entities  are  affected  by  the 
designation  of  criticalJiabitat  only  if 
their  actions  occur  on  Federal  lands, 
require  a  Federal  permit,  license,  or 
other  authorization,  or  involve  Fedmal 
funding. 

Section  7(a)  of  the  Act  requires 
Federal  agencies  to  evaluate  their 
actions  with  respect  to  any  species  that 
is  proposed  or  listed  as  endangered  or 
threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  designated  or 
proposed.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  confer  with  us  on  any  action 
that  is  likely  to  jeopardize  the  continued 
existence  of  a  proposed  species  or  result 
in  destruction  or  adverse  modification 
of  proposed  critical  habitat.  Conference 
reports  provide  conservation 
reconunendations  to  assist  the  agency  in 
eliminating  conflicts  that  may  be  caused 
by  the  proposed  action.  The 
conservation  recommendations  in  a 
conference  report  are  advisory.  If  a 
species  is  listed  or  critical  habitat  is 
designated,  section  7(a)(2)  requires 
Federal  agencies  to  ensure  that  actions 
they  authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  such  a  species  or  to  destroy 
or  adversely  modify  its  critical  habitat. 
U  a  Federal  action  may  affect  a  listed 
species  or  its  critical  habitat,  the 
responsible  Federal  agency  (action 
agency)  must  enter  into  consultation 
with  us.  Through  this  consultation  we 
would  ensine  that  the  permitted  actions 
do  not  destroy  or  adversely  modify 
critical  habitat. 

When  we  issue  a  biological  opinion 
concluding  that  a  project  is  likely  to 
result  in  the  destruction  or  adverse 
modification  of  critical  habitat,  we  also 
provide  reasonable  and  prudent 
alternatives  to  the  project,  if  any  are 
identifiable.  Reasonable  and  prudent 
alternatives  are  defined  at  50  CFR 
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402.02  as  alternative  actions  identified 
during  consultation  that  can  be 
implemented  in  a  manner  consistent 
with  the  intended  purpose  of  the  action, 
that  are  consistent  with  the  scope  of  the 
Federal  agency's  legal  authority  and 
jiuisdiction,  that  are  economically  and 
technologically  feasible,  and  that  the 
Director  believes  would  avoid 
destruction  or  adverse  modification  of 
critical  habitat.  Reasonable  and  prudent 
alternatives  can  vary  from  slight  project 
modifications  to  extensive  redesign  or 
relocation  of  the  project.  Costs 
associated  with  implementing  a 
reasonable  and  prudent  alternative  are 
similarly  variable.    

Regulations  at  50  CFR  402.16  require 
Federal  agencies  to  reinitiate 
consultation  on  previously  reviewed 
actions  in  instances  where  critical 
habitat  is  subsequently  designated  and 
the  Federal  agency  has  retained 
discretionary  involvement  or  control 
over  the  action  or  such  discretionary 
involvement  or  control  is  authorized  by 
law.  Consequently,  some  Federal 
agencies  may  request  reinitiation  of 
consultation  with  us  on  actions  for 
which  formal  consultation  has  been 
completed  if  those  actions  may  affect 
designated  critical  habitat.  Further, 
some  Federal  agencies  may  have 
conferenced  with  us  on  proposed 
critical  habitat.  We  may  adopt  the 
formal  conference  report  as  the 
biological  opinion  when  critical  habitat 
is  designated,  if  no  significant  new 
information  or  changes  in  the  action 
alter  the  content  of  the  opinion  (see  50 
CFR  402.10(d)). 

Activities  on  Federal  lands  that  may 
affect  the  spectacled  eider  or  its  critical 
habitat  virill  require  section  7 
consiiltation.  Activities  on  private  or 
state  lands  requiring  a  permit  from  a 
Federal  agency,  such  as  a  permit  from 
the  U.S.  Army  Corps  of  Engineers  (Army 
Corps]  under  section  404  of  the  Clean 
Water  Act,  or  some  other  Federal  action, 
including  funding  (e.g.,  from  the  Federal 
Highway  Administration,  Federal 
Aviation  Administration,  or  Federal 
Emergency  Management  Agency)  will 
also  continue  to  be  subject  to  the  section 
7  consultation  process.  Federal  actions 
not  affecting  listed  species  or  critical 
habitat  and  actions  on  non-Federal 
lands  that  are  not  federally  funded  or 
permitted  do  not  require  section  7 
consultation. 

Section  4(b)(8)  of  the  Act  requires  us 
to  evaluate  briefly  in  any  proposed  or 
final  regxilation  that  designates  critical 
habitat  those  activities  involving  a 
Federal  action  that  may  adversely 
modify  such  habitat  or  that  may  be 
affected  by  such  designation.  Activities 
that  may  result  in  the  destruction  or 


adverse  modification  of  critical  habitat 
include  those  that  alter  the  primary 
constituent  elements  to  an  extent  that 
the  value  of  critical  habitat  for  both  the 
survival  and  recovery  of  the  spectacled 
eider  is  appreciably  reduced.  We  note 
that  such  activities  may  also  jeopardize 
the  continued  existence  of  the  species. 
Activities  that,  when  carried  out, 
funded,  or  authorized  by  a  Federal 
agency,  may  directly  or  indirectly 
adversely  affect  critical  habitat  include, 
but  are  not  limited  to: 

(1)  Removing,  disturbing,  or 
destroying  spectacled  eider  habitat  (as 
defined  in  the  primary  constituent 
elements  discussion),  whether  by 
paving,  covering,  draining,  impoimding, 
hydrologically  altering,  contaminating, 
or  otherwise  altering  through 
mechanical  means  or  through  ecological 
disruption  (e.g.,  gravel  pad  construction, 
travel  by  motorized  vehicle  across 
unfrozen  tundra,  overharvest  of  marine 
organisms,  fuel  transport  and  related 
fueling  operations,  introduction  of 
contaminants,  operation  of  open 
landfills,  use  of  lead  shot  while 
himting);  and 

(2)  Appreciably  decreasing  habitat 
value  or  quality  through  indirect  effects 
(e.g.,  noise,  operation  of  open  landfills 
and  other  activities  that  may  enhance 
predator  populations  or  concentrate 
them  near  eider  habitat,  disturbance  of 
benthic  commimities  through  trawling, 
offal  discharge,  and  harvest  of  benthic 
organisms). 

To  properly  portray  the  effects  of 
critical  habitat  designation,  we  must 
first  compare  the  section  7  requirements 
for  actions  that  may  affect  critical 
habitat  with  the  requirements  for 
actions  that  may  affect  a  listed  species. 
Section  7  prohibits  actions  funded, 
authorized,  or  carried  out  by  Federal 
agencies  from  jeopardizing  the 
continued  existence  of  a  listed  species 
or  destroying  or  adversely  modifying  the 
listed  species'  critical  habitat.  Actions 
likely  to  "jeopardize  the  continued 
existence"  of  a  species  are  those  that 
woidd  appreciably  reduce  the 
likelihood  of  both  the  survival  and 
recovery  of  a  listed  species.  Actions 
likely  to  result  in  the  destruction  or 
adverse  modification  of  critical  habitat 
are  those  that  would  appreciably  reduce 
the  value  of  critical  habitat  for  both  the 
survival  and  recovery  of  the  listed 
species. 

Common  to  both  definitions  is  an 
appreciable  detrimental  effect  on  both  • 
survival  and  recovery  of  a  listed  species. 
Given  the  similarity  of  these  definitions, 
actions  likely  to  result  in  the  destruction 
or  adverse  modification  of  critical 
habitat  would  almost  always  result  in 
jeopardy  to  the  species  concerned, 


particularly  when  the  area  of  the 
proposed  action  is  occupied  by  the 
species  concerned.  In  those  cases, 
critical  habitat  provides  little  additional 
protection  to  a  species,  and  the 
ramifications  of  its  designation  are  few 
or  none.  However,  if  occupied  habitat 
becomes  unoccupied  in  the  future,  there 
is  a  potential  benefit  from  critical 
habitat  in  such  areas. 

Federal  agencies  already  consult  with 
us  on  activities  in  areas  currenUy 
occupied  by  the  species  to  ensure  that 
their  actions  do  not  jeopardize  the 
continued  existence  of  the  species. 
These  actions  include,  but  are  not 
limited  to: 

(1)  Regiilation  of  activities  affecting 
waters  of  the  United  States  by  the  Army 
Corps  under  section  404  of  the  Clean 
Water  Act; 

(2)  Regulation  of  water  flows, 
damming,  diversion,  emd  channelization 
by  Federal  agencies; 

(3)  Regulation  of  commercial  fisheries 
by  the  National  Marine  Fisheries 
Service; 

(4)  Law  enforcement  in  United  States 
Coastal  Waters  by  the  U.S.  Coast  Guard; 

(5)  Road  construction  and 
maintenance  by  the  Federal  Highway 
Administration; 

(6)  Regulation  of  airport  improvement 
activities  by  the  Federal  Aviation 
Administration  jurisdiction; 

(7)  Military  training  and  maneuvers 
on  applicable  DOD  lands; 

(8)  Regulation  of  subsistence  harvest 
activities  on  Federal  lands  by  the  U.S. 
Fish  and  Wildlife  Service; 

(9)  Regulation  of  mining  and  oil 
development  activities  by  the  Minerals 
Management  Service; 

(10)  Regulation  of  home  construction 
and  alteration  by  the  Federal  Housing 
Authority; 

(11)  Hazard  mitigation  and  post- 
disaster  repairs  funded  by  the  Federal 
Emergency  Management  Agency; 

(12)  Construction  of  communication 
sites  licensed  by  the  Federal 
Communications  Commission; 

(13)  Wastewater  discharge  from 
communities  and  oil  development 
facilities  permitted  by  the 
Environmental  Protection  Agency;  and 

(14)  Other  activities  funded  by  the  U. 
S.  Environmental  Protection  Agency, 
Department  of  Energy,  or  any  other 
Federal  agency. 

AH  areas  designated  as  critical  habitat 
are  within  the  geographical  area 
occupied  by  the  species,  and  contain  the 
physical  or  biological  featxues  that  are 
likely  to  be  used  by  spectacled  eiders 
diiring  portions  of  the  year,  or  imder 
certain  environmental  and  climatic 
conditions  during  some  years.  Thus,  we 
consider  all  critical  habitat  to  be 
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occupied  by  the  species.  Federal 
agencies  already  consult  with  us  on 
activities  in  areas  ciuxently  occupied  by 
the  species  or  if  the  species  may  be 


affected  by  the  action  to  ensure  that 
their  actions  do  not  jeopardize  the 
continued  existence  of  the  species. 
Thus,  we  do  not  anticipate  additional 


regulatory  protection  will  result  from 
critical  habitat  designation. 


Federal  activities  potentially  affected  ^ 


Private  activrties  Potentially  Affected'* 


Table  3.— Activities  Potentially  Affected  by  Spectacled  Eider  Listing  and  Critical  Habitat  Designation 


Categories  of  activities 


Activrties  involving  a  federal  action  potentially  affected 
by  species  listing  only  ^ 


Activities  tfiat  ttie  Federal  Government  carries  out  such  as 
scientific  research,  land  surveys,  law  enforcement,  oil  spill 
response,  resource  management,  regulation  of  commerce, 
and  construction/expansion  of  physical  facilities. 

Activities  that  also  require  a  Federal  action  (permit,  author- 
ization, or  funding)  such  as  scientific  research,  commercial 
fishing,  sport  and  subsistence  hunting,  shipping  and  trans- 
port of  fuel  oil  and,  and  village  maintenance,  construction 
and  village  expansion. 


Additional  activities  involving  a 

federal  action  potentially 

affected  by  critical  habitat 

designation  ^ 


None. 


None. 


«Nct 


'This  column  represents  impacts  of  the  final  njle  listing  the  spectacled  eider  (May  10,  1993)  (58  FR  27474)  under  the  Endangered  Species 


2  This  column  represents  the  impacts  of  the  critical  habitat  designation  above  and  beyond  those  impacts  resulting  from  listing  the  species. 

3  Activities  initiated  by  a  Federal  agency. 

*  Activities  initiated  by  a  private  entity  that  may  need  Federal  authorization  or  funding. 


We  recognize  that  designation  of 
critical  habitat  may  not  include  all  of 
the  habitat  areas  that  may  eventually  be 
determined  to  be  necessary  for  the 
recovery  of  the  species.  For  these 
reasons,  all  should  imderstand  that 
critical  habitat  designations  do  not 
signal  that  habitat  outside  the 
designation  is  unimportant  or  may  not 
be  required  for  recovery.  Areas  outside 
the  critical  habitat  designation  will 
continue  to  be  subject  to  conservation 
actions  that  may  be  implemented  under 
section  7(a)(1)  and  to  the  regulatory 
protections  afforded  by  the  section 
7(a)(2)  jeopardy  standard  and  the 
section  9  take  prohibition,  as 
determined  on  the  basis  of  the  best 
available  information  at  the  time  of  the 
action.  We  specifically  anticipate  that 
federally  funded  or  assisted  projects 
affecting  listed  species  outside  their 
designated  critical  habitat  areas  may 
still  result  in  jeopardy  findings  in  some 
cases.  Similarly,  critical  habitat 
designations  made  on  the  basis  of  the 
best  available  information  at  the  time  of 
designation  will  not  control  the 
direction  and  substance  of  futiu'e 
recovery  plans,  habitat  conservation 
plans,  or  other  species  conservation 
planning  efforts  if  new  information 
available  to  these  planning  efforts  calls 
for  a  different  outcome. 

Summary  of  Comments  and 
Recommendations 

1 1    Oiu-  critical  habitat  proposal  was 
submitted  to  the  Federal  Register  on 
February  1,  2000,  and  was  published  in 
the  Federal  Register  on  February  8, 
2000  (65  FR  6114).  hi  it,  we  requested 
that  all  interested  parties  submit 


comments  during  the  public  comment 
period  on  the  specifics  of  the  proposal 
including  information,  policy,  and 
proposed  critical  habitat  boundaries  as 
provided  in  the  proposed  rule.  The 
conunent  period  was  initially  open  from 
February  8,  2000,  until  May  8,  2000.  On 
April  19,  2000  (65  FR  20938),  we 
published  a  notice  in  the  Federal 
Register  extending  the  closing  date  for 
the  open  public  conunent  period  from 
May  8,  2000,  to  June  30,  2000.  On  July 
5,  2000  (65  FR  41404),  we  published  a 
notice  in  the  Federal  Register  again 
extending  the  closing  date  for  the  open 
public  conmient  period  from  Jime  30, 
2000,  to  August  31,  2000.  On  August  24, 
2000  (65  FR  91577).  we  published  a 
notice  in  the  Federal  Register 
announcing  the  availability  of  our  draft 
economic  analysis  and  extending  the 
closing  date  for  the  open  public 
comment  period;  frtim  August  31,  2000, 
to  September  25,  2000.  The  resulting 
comment  period  lasted  from  February  8, 
2000,  to  September  25,  2000  (231  days). 

We  extended  the  comment  period  on 
these  three  occasions  to  accommodate 
Alaska  Natives,  who  spend  considerable 
time  away  from  their  homes  engaged  in 
subsistence  activities.  The  third 
extension  also  allowed  for  public 
comment  on  oinr  draft  economic 
analysis. 

We  solicited  comments  from  all 
interested  parties,  and  we  particularly 
sought  comments  concerning  spectacled 
eider  distribution  and  range,  whether 
critical  habitat  should  be  designated, 
and  activities  that  might  impact 
spectacled  eiders.  Notice  of  the 
proposed  rule  was  sent  to  appropriate 
State  agencies,  Alaska  Native  regional 


corporations,  borough  and  local 
governments.  Federal  agencies, 
scientific  and  environmental 
organizations,  fishing  and  oil  industry 
representatives,  and  other  interested 
parties.  In  total,  we  sent  copies  of  our 
proposal  and  a  request  for  input  to  over 
300  entities. 

We  discussed  our  spectacled  eider 
critical  habitat  proposal  at  the  following 
venues  throughout  Alaska:  eider  critical 
habitat  public  meetings  for  agency, 
industry.  Native,  and  environmental 
organization  representatives  at  our 
Region  7  Regional  Office,  Anchorage  on 
February  1  and  2,  2000;  briefing  of  the 
Association  of  Village  Coimcil 
Presidents  staff  in  Bethel  on  February  7, 
2000;  Alaska  Forum  on  the  Environment 
in  Anchorage  on  February  9,  2000;  eider 
critical  habitat  public  meeting  in  Barrow 
on  February  16,  2000;  Waterfowl 
Conservation  Committee  meeting  in 
Bethel  from  February  22-24,  2000;  eider 
critical  habitat  public  meeting  in 
Toksook  Bay  on  February  25,  2000; 
eider  critical  habitat  public  meeting  in 
Chevak  on  March  1 ,  2000;  Nome  Eskimo 
Community  IRA  Tribal  Council  meeting 
in  Nome  on  May  5,  2000;  eider  critical 
habitat  public  meeting  in  Nuiqsut  on 
August  21,  2000;  eider  critical  habitat 
public  meeting  in  Wainvmght  on 
August  23,  2000;  eider  critical  habitat 
public  meeting  in  Point  Lay  on  August 
24,  2000;  eider  critical  habitat  public 
meeting  in  Atqasuk  on  August  25,  2000; 
eider  critical  habitat  public  hearing  in 
Barrow  on  August  28,  2000  (65  FR 
46684);  eider  critical  habitat  public 
meeting  in  Sand  Point  on  September  18, 
2000;  eider  critical  habitat  meeting  with 
Sand  Point  local  tribal  council  in  Sand 
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Point  on  September  19,  2000;  eider 
experts  meeting  at  the  Campiiell  Creek 
Science  Center  in  Anchorage  on 
September  21-22,  2000;  eider  critical 
habitat  meeting  with  Kodiak  Regional 
Advisory  Council  in  Cold  Bay  on 
September  27,  2000;  and  an  eider 
critical  habitat  meeting  for  the  Bristol 
Bay  Regional  Council  in  Naknek  on 
October  13,  2000.  At  those  meetings 
held  outside  of  the  public  comment 
period,  we  presented  information  only; 
public  comment  was  not  sought  or 
accepted.  When  possible  and 
appropriate,  we  publicized  oui  public 
meetings  through  newspaper  and  radio 
advertisements. 

The  required  legal  notices  aimoimcing 
publication  of  our  critical  habitat 
proposal  appeared  in  the  Anchorage 
Daily  News  on  February  10, 13,  and  16, 
2000,  in  the  Bristol  Bay  Times  on 
February  10,  2000,  and  in  the  Tundra 
Drums  on  February  17,  2000. 

We  entered  comments  received  after 
February  8,  2000,  and  postmarked  or 
received  by  September  25,  2000,  into 
the  administrative  record.  All 
conunents,  notes  from  public  meetings, 
and  the  transcript  for  the  public  hearing 
held  in  Barrow  are  available  for 
inspection  (see  ADDRESSES  section). 

We  requested  three  scientists  with 
expertise  in  eider  biology  to  peer  review 
the  proposed  critical  habitat 
designation.  All  three  submitted 
comments  and  these  comments  have 
been  taken  into  consideration  in  the 
final  rule. 

We  received  a  total  of  327  oral  and 
written  comments  diuing  the  comment 
period.  Oral  comments  received  during 
public  meetings  were  recorded  by  topic; 
we  did  not  record  how  many 
individuals  made  the  same  comment  at 
each  meeting.  During  our  public 
hearing,  eight  of  the  conunenters 
submitted  oral  testimony  only,  and 
seven  submitted  both  oral  and  written 
testimony.  In  total  we  received 
comments  as  follows:  Ten  from  officials 
representing  Federal  Agencies,  two  from 
elected  Federal  officials,  three  from 
State  agencies,  three  from  elected  State 
officials,  nine  from  local  governments, 
23  from  Native  organizations,  and  277 
from  individuals,  private  companies, 
and  non-Native  organizations.  We 
reviewed  all  comments  received  for 
substantive  issues  and  new  data 
regarding  spectacled  eiders  and  critical 
habitat.  We  grouped  comments  of  a 
similar  nature  into  four  general  issues 
relating  specifically  to  the  proposed 
critical  habitat  determination  and  draft 
economic  analysis  on  the  proposed 
determination:  Biological  Justification 
and  Methodology,  Policy  and 
Regulations,  Economic  Issues,  and 


Other  Relevant  Issues.  These  are 
addressed  in  the  following  summary. 

Issue  1 :  Biological  Justification  and 
Methodology 

Comment  1 :  Many  respondents  had 
comments  concerning  habitat  as  a  factor 
in  the  species  conservation,  including 
statements  indicating  that  habitat  is  not 
limiting  the  species  population  size, 
habitat  loss  was  not  a  threat  to  the 
species,  loss  of  breeding  habitat  did  not 
cause  the  decline  and  was  not  limiting 
recovery  of  this  species,  and  critical 
habitat  was  not  needed  for  survival  and 
recovery. 

Our  response:  The  information 
available  when  the  species  was  listed  in 
1993  did  not  indicate  that  habitat  loss 
or  degradation  was  considered  to  be  a 
threat  to  the  species.  However,  we  have 
gathered  a  considerable  amount  of 
information  in  the  past  seven  years. 
Among  other  things,  we  have  learned 
that  habitat  degradation  on  the  Y-K 
Delta  resulting  from  deposition  of  lead 
shot  is  probably  limiting  recovery  of  this 
species,  and  may  have  contributed  to 
the  observed  96  percent  detune.  In 
addition,  organic  deposition  and 
benthic  biomass  in  the  wintering  area 
south  of  St.  Lawrence  Islemd  have 
declined  steadily  since  the  late  1980s. 
Oceanographic  studies  during  late 
winter  (March- April  1999)  found  that 
particulate  organic  carbon 
concentrations  in  the  water  column 
were  too  low  to  support  significant 
populations  of  large  zooplankton  or 
krill,  indicating  that  spectacled  eiders 
must  be  feeding  on  the  bottom. 
Moreover,  a  long-term  trend  in  benthic 
communities  continues:  the  formerly 
abimdant  bivalve  Macoma  calcarea  has 
declined  relative  to  another  clam' 
Nuculana  mdiata,  which  has  76  percent 
lower  lipid  content  and  26  percent 
lower  energy  density  (J.R.  Lowom, 
Univ.  Wyoming,  pers.  comm.  2000).  The 
average  length  and  mass  of  bivalves 
presiunably  preferred  as  food  by 
spectacled  eiders  has  also  declined  in 
the  long  term  (J.M.  Grebmeier  and  B.I. 
Sirenko,  impubl.  data).  Taken  together, 
these  factors  suggest  a  deterioration  of 
habitat  conditions  fevorable  to 
spectacled  eiders  on  their  Y-K  Delta 
breeding  groimds  and  Bering  Sea 
wintering  area.  We  do  not  know  to  what 
extent  contaminants,  increased 
predation,  and  increased  human 
disturbance  are  degrading  the  quality  of 
eider  habitats.  However,  we  note  that  a 
ill-timed  fuel  or  oil-spill  in  wintering  or 
molting  areas  could  potentially  harm 
thousands  of  eiders. 

An  examination  of  threats  that  are 
limiting  a  species  survival  and  recovery 
and  to  what  degree  the  threats  are 


limiting  are  key  components  of  our 
decision  of  whether  a  species  warrants 
listing  as  threatened  or  endangered.  For 
the  spectacled  eider,  that  determination 
was  made  in  1993  when  the  species  was 
listed. 

After  we  decide  that  a  species 
warrants  listing,  the  Act  directs  us  to 
identify  and  designate  critical  habitat. 
For  those  areas  within  the  current  range 
of  the  species,  critical  habitat  can  be  any 
area  that  contains  physical  or  biological 
featiues  that  are  essential  to  the 
conservation  of  the  species  and  that  may 
require  special  management 
consideration  or  protection.  For  areas 
outside  the  current  range  of  the  species, 
critical  habitat  can  be  any  area  that  is 
considered  essential  for  the 
conservation  of  the  species;  we  need  not 
consider  whether  special  management 
consideration  or  protection  is  needed. 
Based  upon  what  we  have  learned  about 
lead  shot  in  the  environment  on  the  Y- 
K  Delta,  and  what  we  are  learning  about 
clam  population  changes  on  the 
spectacled  eider  wintering  grounds,  we 
caimot  conclude  that  habitat 
degradation  is  not  a  factor  adversely 
impacting  the  species  (i.e.,  these  areas 
may  require  special  management).  Oui 
evaluation  of  the  available  information 
shows  that  the  areas  we  have  designated 
are  essential  to  the  species  and  may 
require  special  management 
consideration  or  protection. 

As  for  whether  critical  habitat  is 
needed  for  survival  and  recovery,  the 
Act  obligates  us  to  designate,  to  the 
maximum  extent  prudent,  those  areas 
that  meet  the  definition  of  critical 
habitat.  It  does  not  require  us  to 
determine  that  the  act  of  designating 
land  as  critical  habitat  is  a  necessary 
step  in  ensuring  the  survival  or 
achieving  the  recovery  of  the  species. 

Comment  2:  Many  respondents  stated 
that  they  thought  there  was  no  new  data 
or  insufficient  data  to  warrant  a  reverse 
of  our  previous  "not  prudent"  finding, 
or  to  support  designation  of  critical 
habitat  as  proposed;  the  reasons  for  the 
birds  decline  are  unknown. 

Our  response:  We  invite  interested 
parties  to  inspect  the  volumes  of  new 
scientific  information  gathered  since  the 
listing  of  this  species  in  1993.  As  a 
result  of  this  new  information,  we  now 
have  a  much  better  idea  of  which 
habitats  are  essential  to  si}ectacled  eider 
conservation. 

Additionally,  several  of  our  past 
detenoiinations  that  critical  habitat 
designation  would  not  be  prudent  have 
been  overturned  by  courts  in  recent 
years  (e.g..  Natural  Resources  Defense 
Council  V.  U.S.  Department  of  the 
Interior.  113  P.  3d  1121  (9th  Cir.  1997); 
Conservation  Council  for  Hawaii  v. 
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Babbitt,  2  F.  Supp.  2nd  1280  (D.  Hawaii 
1998)).  Although  this  information  is  not 
biological  in  nature,  we  reassessed  the 
potential  benefits  from  a  critical  habitat 
designation  in  light  of  these  decisions. 

We  believe  that  new  biological 
information,  and  the  recent  court 
rulings,  support  oiu  conclusion  that  the 
designation  of  critical  habitat  is 
prudent.  Should  credible,  new 
information  suggest  that  our  designation 
should  be  modified,  we  will  reevaluate 
our  analysis  and,  if  appropriate,  propose 
to  modify  this  critical  habitat 
designation.  In  reaching  oiu  ciurent 
decision,  we  have  considered  the  best 
scientific  and  commercial  information 
available  to  us  at  this  time,  as  required 
by  the  Act. 

Conunent  3:  Several  respondents 
stated  that  because  the  species  was  not 
declining  on  the  North  Slope,  it  made 
no  sense  to  designate  critical  habitat 
there.  Several  respondents  also 
suggested  that  the  North  Slope 
population  of  spectacled  eiders  may 
warrant  delisting. 

Our  response:  It  is  true  that  there  is 
no  historical  trend  data  on  nesting 
abundance  or  distribution  for  spectacled 
eiders  on  the  North  Slope.  However, 
recent  trend  data  for  the  North  Slope 
portion  of  the  spectacled  eider  breeding 
area  indicate  that  the  North  Slope 
population  may  be  in  decline  over  the 
period  1993-2000,  although  the  trend  is 
not  statistically  significant.  The 
downward  trend  of  2.6  percent  per  year 
is  boimded  by  a  90  percent  confidence 
interval  ranging  from  a  7.7  percent 
decline  per  year  to  a  2.7  percent 
increase  per  year  (Service,  unpubl. 
data).  Furthermore,  we  note  that  since 
our  spectacled  eider  surveys  began  in 
1992,  the  minimum  population  estimate 
has  never  approached  the  delisting 
threshold  of  10,000  pairs.  In  feet,  for  6 
of  the  8  years,  the  population  meets  one 
of  the  criteria  for  reclassification  to 
endangered  ("minimum  estimated 
population  size  is  <3000  breeding  pairs 
for  >  year").  However,  the  preliminary 
information  (albeit  limited)  also 
suggests  the  very  real  possibility  that  the 
North  Slope  population  may  be  large 
enough  to  warrant  delisting,  but  that  our 
ciurent  surveys  are  simply  not  detecting 
a  high  enough  proportion  of  birds  to 
indicate  that  this  is  the  case.  If  future 
data  indicate  that  this  species,  or  any 
distinct  vertebrate  population  segment 
no  longer  warrants  protection  under  the 
Act,  we  will  propose  removing  the 
species  or  that  segment  from  the  list  of 
threatened  and  endangered  species.  As 
discussed  above,  however,  we  have  not 
designated  critical  habitat  on  the  North 
Slope  in  accordance  with  section  4(b)(2) 
of  the  Act. 


Comment  4:  Several  respondents 
conunented  extensively  on  the  final 
recovery  plan  for  the  spectacled  eider, 
noting,  among  other  things,  that  the 
delisting  thresholds  are  exceedingly 
conservative. 

Our  response:  As  to  the  recovery  plan, 
we  are  unable  to  incorporate  the 
conunenters  suggestions  into  this 
already-approved  recovery  plan,  as  the 
public  comment  period  has  long-since 
closed  (February  23,  1995;  59  FR 
53660).  We  will,  however,  keep  these 
comments  on  file  and  consider  them 
when  this  approved  recovery  plan  is 
revised.  Until  such  a  revision  is 
approved,  we  are  adhering  to  the 
recovery  criteria  in  the  approved 
recovery  plan. 

The  aelisting  criteria  cited  by  the 
conunenters  fr^m  the  spectacled  eider 
recovery  plan  states  that  "  *  *  *  the 
minimiun  estimated  population  size  is 
>10,000  breeding  pairs  over  ^  3  surveys 
(1  survey/year,  with  surveys  preferably 
being  consecutive)  or  the  minimum 
estimate  of  abimdance  exceeds  25,000 
breeding  pairs  in  any  one  survey."  The 
conunenters  state  that  minimum 
population  estimates  have  exceeded  this 
threshold  twice,  and  suggest  that  the 
1999  siuvey  data  may  result  in  this 
population  meeting  the  delisting 
threshold  for  a  third  time. 

We  note  that  the  conunenters  are 
mistaken  in  the  interpretation  of  oiu 
siuvey  data  on  several  counts.  The 
survey  estimates  they  cite  as  exceeding 
10,000  pairs  are  not  minimum 
population  estimates,  they  are  point 
estimates.  Minimum  population 
estimates,  as  defined  in  the  recovery 
plan,  are  the  lower  95  percent 
confidence  limits  of  the  survey  or  the 
actual  number  of  birds  seen  on  the 
survey.  In  addition,  they  mistakenly  cite 
an  estimate  of  the  number  of  breeding 
birds  as  an  estimate  for  the  number  of 
breeding  pairs.  To  get  the  minimum 
population  estimate  for  the  number  of 
breeding  pairs,  one  must  divide  the 
minimum  population  estimate  of  the 
number  of  breeding  birds  in  half.  Thus, 
recent  minimum  population  estimates 
for  the  number  of  pairs  of  spectacled 
eiders  comprising  the  North  Slope 
breeding  population  are  as  follows:  for 
1993:  3,669;  for  1994:  2,828;  for  1995: 
2,803;  for  1996: 2,179;  for  1997:  2,107; 
for  1998:  3,800;  for  1999:  2,679;  and  for 
2000:  2,567.  In  none  of  the  years  does 
the  minimum  population  estimate  even 
approach  the  delisting  threshold  of 
10,000  pairs.  In  fact,  for  6  of  the  8  years, 
the  population  meets  one  of  the  criteria 
for  reclassification  to  endangered 
("minimum  estimated  population  size  is 
<3000  breeding  pairs  for  >  year"). 
However,  the  preliminary  information 


(albeit  limited)  also  suggests  the  very 
real  possibility  that  the  North  Slope 
population  may  be  large  enough  to 
warrant  delisting,  but  that  our  current 
surveys  are  simply  not  detecting  a  high 
enough  proportion  of  birds  to  indicate 
that  titiis  is  the  case. 

The  conunenters  suggest  that,  with 
the  application  of  a  visibility  correction 
factor,  the  minimum  population 
estimate  for  delisting  may  be  reached. 
We  note  that  to  validly  apply  a  visibility 
correction  factor  to  achieve  a  minimum 
population  estimate,  as  suggested  by  the 
conunenters,  we  must  also  incor{>orate 
the  variance  of  the  visibility  correction 
factor  into  the  final  minimum 
population  estimate.  At  present,  we  do 
not  have  a  usable  visibility  correction 
factor  for  spectacled  eiders  due  to  the 
wide  confidence  limits  around  the 
correction  factor  thus  far  derived.  We 
note  that  development  of  a  useful 
visibiUty  correction  factor  is  a  high 
priority  for  future  work. 

Comment  5:  Several  respondents 
stated  that  we  need  to  base  our 
decisions  on  objective  studies  based  on 
science. 

Our  response:  We  believe  that  all  of 
the  studies  that  we  used  as  a  basis  for 
our  decisions  were  scientifically  sound 
and  objective.  The  respondents  were  not 
specific  in  saying  which  documents  or 
studies  they  felt  were  non-objective  or 
unscientific.  All  of  the  studies  that  vn> 
used  in  our  decision-making  process  are 
part  of  our  administrative  record. 

Comment  6:  Several  respondents 
stated  that  they  thought  our  critical 
habitat  proposal  included  areas  not  used 
by  the  species,  specifically,  that  the 
Ledyard  Bay  molting  area  was  extended 
too  far  west,  and  contained  nearshore 
waters  not  used  by  spectacled  eiders. 
They  also  believed  the  proposed 
wintering  area  was  too  large  given  the 
areas  that  the  birds  have  been  observed 
using. 

Our  response:  We  have  adjusted  the 
boundary  of  the  Ledyard  Bay  wintering 
area  unit  to  better  reflect  patterns  of  use 
diuing  the  time  in  which  this  species 
molts  and  stages  there  during  fall.  This 
change  is  based  upon  aerial 
observations,  satellite  transmitter  data, 
bathymetry  data  and  traditional  Native 
knowledge  regarding  eider  use  of  these 
waters  obtained  during  the  public 
comment  period.  Waters  within  1  nm  of 
shore  between  Cape  Lisbume  north  to 
Icy  Cape  are  not  within  our  final 
designation.  Our  data  does  indicate 
nearly  exclusive  and  repeated  use  of 
Ledyard  Bay  waters  between  5  and  25 
meters  in  depth  across  years.  As  such, 
these  waters  remain  part  of  our  final 
designation.  We  note  that  the 
observation  by  local  Natives  that 
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spectacled  eiders  use  waters  15—75  nm 
from  shore  is  largely  supported  by  the 
scientific  data  available  to  us.  However, 
all  of  the  Ledyard  Bay  critical  habitat 
unit  (Unit  4)  is  within  75  nm  of  shore. 

We  do  not  believe  that  our  best 
scientific  information  warrants 
restricting  the  borders  we  have  drawn 
around  this  species'  wintering  area.  It  is 
true  that  during  most  winters,  the  birds 
make  use  of  a  relatively  small  portion  of 
this  area.  However,  during  periods  of 
extreme  weather,  they  may  be  precluded 
from  using  this  favored  area  by  heavy 
ice  conditions,  such  as  occurred  during 
March  1995.  During  such  times,  other 
portions  of  the  wintering  area  that  are 
seldom  used  may  become  critically 
important  to  the  survival  of  the  species. 
We  believe  that  the  borders  we  have 
drawn,  coupled  with  our  description  of 
the  primary  constituent  elements  for 
that  location,  are  the  best  representation 
of  the  area  that  is  essential  to  the 
conservation  of  the  species,  and  for 
which  we  have  the  authority  to 
designate  critical  habitat.  Should 
additional  survey  data  generated  over  a 
spectrum  of  winters  of  varying  severity 
indicate  that  the  borders  of  the  critical 
habitat  warrant  amending,  we  will 
consider  such  information  and  take 
appropriate  action. 

Comment  7:  A  few  respondents  stated 
that  there  was  insufficient  data  to 
describe  primary  constituent  elements. 

Our  response:  We  disagree.  In 
accordance  with  the  regulations, 
primary  constituent  elements  may 
include,  but  are  not  limited  to,  the 
following:  Roost  sites,  nesting  grounds, 
spawning  sites,  feeding  sites,  seasonal 
wetland  or  dryland,  water  quality  or 
quantity,  host  species  or  plant 
pollinator,  geologic  formation, 
vegetation  type,  tide,  and  specific  soil 
types  (50  CFR  424.12).  In  addition,  the 
regulations  state  that  we  are  to  make  our 
determinations  based  upon  the  best 
scientific  data  available  (50  CFR 
424.12).  We  believe  that  we  have 
described  the  primary  constituent 
elements  of  the  different  habitats  used 
by  this  species  using  the  best  scientific 
data  available.  Additional  data  may 
have  allowed  us  to  describe  primary 
constituent  elements  in  more  detail,  but 
the  lack  of  this  additional  data  does  not 
preclude  us  from  describing  the  primary 
constituent  elements  using  the 
information  that  we  have. 

Comment  8:  A  few  respondents  asked 
whether  it  is  possible  that  the  eiders 
have  simply  relocated. 

Our  response:  Sea  ducks  in  general, 
and  spectacled  eiders  in  particular, 
exhibit  breeding  site  fidelity.  That  is, 
female  waterfowl  tend  to  return  to  the 
area  where  they  hatched  for  their  first 


nesting  eff^ort,  and  subsequently  rettuu 
to  this  same  area  year  after  year 
(Anderson  et  al.  1992).  Genetics  studies 
indicate  that  there  are  differences  in 
mitochondria]  DNA  between  females 
that  breed  on  the  Y-K  Delta.  North 
Slope,  and  Arctic  Russia.  This  is  an 
indication  that  there  is  limited  exchange 
of  females  between  breeding  areas. 
Although  males  that  lose  a  mate  may 
subsequently  pair  with  a  female  from  a 
different  breeding  area,  and 
consequently  may  breed  in  different 
areas,  we  do  not  believe  that  female 
eiders  regularly  change  breeding  areas, 
or  that  there  was  a  mass  movement  of 
birds  from  one  breeding  area  to  another. 
There  is  no  evidence  to  support  this 
type  of  movement  in  sea  ducks,  nor 
reason  to  believe  that  it  may  have 
happened  with  spectacled  eiders. 

Comment  9:  A  few  respondents  stated 
that  our  proposed  North  Slope  Unit  is 
too  big  for  Spectacled  eiders,  noting  that 
this  species  only  occiu- 1-2  miles 
inland. 

Our  response:  Although  we  are  not 
designating  critical  habitat  on  the  North 
Slope  at  this  time,  we  strongly  disagree 
with  the  observation  that  this  species 
only  occiu%  within  2  miles  of  the  coast. 
There  are  hundreds  of  confirmed 
sightings  of  spectacled  eiders  as  far  as 
60  mi  from  the  coast  made  by 
professional  biologists  with  years  of 
aerial  survey  experience.  Perhaps  the 
conunenters  may  be  confusing 
spectacled  eiders  with  the  more  coastal 
eider  species,  the  conunon  eider 
[Somateria  mollissima). 

Conunent  10:  Several  conunenters 
noted  that  critical  habitat  designation 
could  hamper  recovery  by  suggesting 
that  threats  to  the  bird  are  located  in  one 
place  when  they  are  actually  located 
elsewhere. 

Our  response:  As  we  have  previously 
stated,  we  recognize  that  designation  of 
critical  habitat  may  not  include  all  of 
the  habitat  areas  that  may  eventually  be 
determined  to  be  necessary  for  the 
recovery  of  the  species.  Therefore,  all 
should  understand  that  critical  habitat 
designations  do  not  signal  that  habitat 
outside  the  designation  is  unimportant 
or  may  not  be  required  for  recovery. 
However,  even  given  that  limitation,  we 
do  not  believe  that  our  final  critical 
habitat  designation  will  hamper  the 
recovery  of  the  spectacled  eider. 

Comment  1 1 :  Two  respondents  stated 
that  5  percent  annual  harvest  of 
spectacled  eiders  on  the  Yukon 
Kuskokwim  Delta  during  spring  has 
minimal  impact  on  the  population. 

Our  response:  Subsistence  harvest 
siuvey  information  estimates  a  slighUy 
lower  harvest  rate  from  1993-1999  (3.75 
percent),  but  that  survey  cannot  account 


for  the  under-reporting  of  the  number  of 
animals  harvested  for  which  harvest  is 
prohibited.  For  many  species,  a  5 
percent  annual  harvest  rate  would  be 
inconsequential,  but  for  a  long  lived 
species  with  relatively  low  annual 
reproductive  output,  and  an  already 
depressed  population  level  such  as  the 
spectacled  eider,  such  harvest  can  have 
notable  effects  on  the  population.  We 
simulated  the  Y-K  Delta  spectacled 
eider  population  using  botii  a 
deterministic  model  (one  that  does  not 
account  for  imcertainty)  and  a  stochastic 
model  (one  that  incorporates  effects  of 
chance  events)  developed  for  this 
species,  with  starting  conditions  that 
approximate  observed  reproductive 
parameters  and  that  result  in  the  stable 
to  slightiy  increasing  population  of 
eiders,  such  as  that  which  has  been 
ocCTuring  over  recent  years  (Paul  Flint, 
BRD,  pers.  comm.  2000).  When  we 
released  the  modeled  population  from 
himting  pressure,  the  deterministic 
model  predicted  that  the  population 
would  grow  about  20  percent  in  10 
years.  We  ran  100  iterations  of  the 
stochastic  model  and  observed  that  the 
population  change  for  this  population, 
upon  release  from  hunting  pressvue  for 
10  years,  ranged  from  a  13  percent 
decline  to  a  50  percent  increase  (average 
population  change  was  about  a  20 
percent  increase).  This  information 
suggests  that  while  hunting  may  not 
currentiy  be  driving  the  poptilation 
further  towards  extinction,  it  is 
hindering,  and  may  be  preventing, 
recovery  of  the  species. 

Comment  12:  Two  respondents 
thought  we  should  have  included  the 
area  south  and  east  of  Teshekpuk  Lake 
in  our  proposal. 

Our  response:  We  considered 
including  this  area  in  our  proposal,  but 
aerial  siuvey  data  indicated  that  this 
area  is  not  used  by  spectacled  eiders.  In 
eight  years  of  aerial  surveys,  we  have 
only  encotmtered  spectacled  eiders  in 
this  area  twice. 

Conunent  13:  A  few  respondents  note 
that  eiders  are  tolerant  of  development, 
implying  that  designation  of  critical 
habitat  in  these  areas  is  therefore 
unnecessary. 

Our  response:  We  agree  that 
spectacled  eiders  ocou*  in  developed 
areas.  Spectacled  eiders  regularly  occiu* 
in  ponds  within  developed  oil  fields  at 
Prudhoe  Bay.  However,  we  also  note 
that  spectacled  eiders  do  not  occur  at 
high  densities  near  any  of  the  Native 
villages  on  the  North  Slope  or  Y-K 
Delta.  We  do  not  know  whether  this 
reflects  intolerance  for  development, 
local  extirpation  due  to  himting,  or 
simply  that  villages  are  located  on  lands 
unstiitable  as  eider  habitat. 
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Development  may  affect  species  in  a 
number  of  ways,  such  as  altering 
distribution  or  decreasing  productivity 
or  survival  rates.  At  this  time,  the  effects 
of  development  on  spectacled  eiders  are 
unknown. 

Comment  14:  One  respondent  stated 
that  our  data  were  not  very  compelling 
fcT  including  the  marine  waters  off  the 
North  Slope  and  the  North  Y-K  Delta 
unit  as  critical  habitat. 

Our  response:  Oxii  initial 
interpretation  of  satellite  transmitter 
data  from  the  Beaufort  and  Chukchi  seas 
and  aerial  survey  data  from  the  Y-K 
Delta  compelled  us  to  include  these 
areas  in  our  proposal.  Subsequent 
transmitter  data  from  the  siunmer  of 
2000  caused  us  to  reconsider  oui 
inclusion  of  the  coastal  waters  of  the 
Beaufort  and  Chukchi  seas  within  40  km 
of  shore.  The  data  did  not  clearly 
indicate  that  these  waters  are  essential 
to  the  conservation  of  the  species.  Many 
individuals  use  this  area  for  less  than  a 
few  days,  and  some  of  them  appear  to 
fly  across  it  nearly  nonstop  on  their  way 
to  Ledyard  Bay. 

Upon  closer  scrutiny  of  habitat  within 
the  northern  portion  of  our  Y-K  Delta 
unit,  we  believe  that  most  of  the  habitat 
there  is  unsuitable  for  spectacled  eiders. 
However,  we  note  that  there  may  be  one 
or  two  small  pockets  of  habitat  in  this 
unit  that  are  suitable,  and  that  appear  on 
maps  to  be  distinctly  different  from  the 
surroiuiding  area  We  have  not  yet 
conducted  ground-based  surveys  in 
these  areas.  If  future  data  indicates  that 
these  areas  are  suitable  habitat  for 
spectacled  eiders,  and  are  essential  for 
the  conservation  of  the  species  and  may 
require  special  management 
considerations  or  protection,  we  will 
consider  designating  them  as  critical 
habitat  at  a  future  date. 

Comment  15:  One  respondent 
suggested  that  oiur  aerial  surveys  may  be 
ill-timed  to  detect  spectacled  eiders. 

Our  response:  Ground  data  from  the 
Prudhoe  Bay  area  indicate  that,  while 
our  eider  aerial  surveys  are  not  always 
perfectly  timed  to  detect  the  maximiun 
niunber  of  spectacled  eiders,  in  general, 
they  do  a  good  job  of  surveying  a  very 
large  area  during  the  short  window  of 
time  in  which  a  high  proportion  of 
highly-visible  males  are  present  on  the 
breeding  grounds.  In  some  years,  our 
survey  timing  is  nearly  perfect;  in  other 
years,  weather  delays  have  impinged  on 
our  ability  to  optimally  time  our  survey 
efforts. 

Conunent  1 6:  One  respondent  pointed 
out  that  we  should  explicitly  state  that 
Ledyard  Bay  is  essential  to  the 
conservation  of  the  species. 

Our  response:  We  nave  modified  oui 
final  rule  to  explicitiy  state  that  Ledyard 


Bay  is  essential  to  the  conservation  of 
the  species. 

Comment  1 7:  One  respondent  stated 
that  our  proposals  did  not  encompass 
enough  of  the  species  range  to  ensure 
recovery,  and  that  areas  proposed  may 
actually  be  population  sinks. 

Our  response:  Our  proposal 
encompassed  nearly  all  of  the  species 
currently  occupied  range  (excluding 
migratory  corridors).  We  do  not  believe 
that  areas  outside  of  the  proposed 
borders  would  have  contributed 
markedly  to  the  species  survival  and 
recovery.  Our  final  rule  excludes  large 
portions  of  the  proposal.  However,  this 
is  not  meant  to  imply  that  habitat 
outside  the  designation  is  unimportant 
or  may  not  be  required  for  recovery. 

We  nave  preliminary  data  on  local 
population  sinks  (areas  where  mortality 
exceeds  production,  but  where 
populations  are  maintained  through 
immigration  from  other  areas)  and 
sources  on  the  Y-K  Delta  only.  These 
areas  have  been  included  in  die  final 
designation.  Furthermore,  we  believe 
that  areas  that  are  currently  population 
sinks  need  not  remain  population  sinks 
indefinitely.  We  hope  that  with 
additional  management  measiues,  we 
can  turn  many  local  population  sinks 
into  population  sources. 

Comment  18:  One  respondent  stated 
that  commercial  fishing  operations  were 
not  responsible  for  the  decline  in  eider 
populations,  and  therefore  critical 
habitat  shoidd  not  restrict  commercial 
fishing.  The  respondent  also  disagreed 
with  a  statement  in  the  proposal  that 
suggested  trawl  fishing  may  be  a 
potential  threat  to  spectacled  eiders  on 
the  wintering  groimds. 

Our  response:  We  made  no  mention  of 
trawl  fisheries  in  our  critical  habitat 
proposal  nor  are  we  aware  of  data 
indicating  that  commercial  fisheries  are 
or  are  not  responsible  for  declines  in 
eider  populations.  We  did  state  that 
"*  *  •  activities  that  may  have  the 
potential  to  destroy  or  adversely  modify 
critical  habitat  for  spectacled  eiders 
include,  but  are  not  limited  to:  (1) 
Commercial  fisheries,  (2)  oil  exploration 
and  development,  and  (3)  petroleum 
product  transport."  We  did  not  intend 
to  imply  that  conunercial  fisheries  had 
caused  the  observed  population  decline 
of  spectacled  eiders,  but  rather  that 
commercial  fisheries,  as  well  as  the 
other  fectors  mentioned,  may  have  the 
potential  to  be  a  threat  to  the  species  or 
its  habitat.  We  note  that,  with  respect  to 
commercial  fisheries,  possible  ways  in 
which  eiders  or  their  habitat  may  be 
affected  now  or  in  the  future  indude — 
(1)  large  niunbers  of  small  fuel  and  oil 
spills,  including  the  practice  of 
discharging  oily  bilge  water;  (2) 


fundamental  changes  in  the  marine 
ecosystem  brought  about  by  harvest  or 
overharvest  of  fish  and  shellfish;  (3) 
vessel  strikes  in  which  eiders  collide 
with  fishing  vessels  that  are  using  bright 
lights  during  inclement  weather;  and  (4) 
the  alteration  of  the  benthic 
environment  by  trawling  gear.  Again, 
we  do  not  mean  to  imply  that  the 
commercial  fishing  industry  is  cxurently 
affecting  the  species  in  these  ways.  We 
currently  lack  the  information  we  need 
to  determine  whether,  and  to  what 
degree,  fisheries  are  affecting  spectacled 
eiders.  Further  analysis  of  potential 
affects  of  the  fishing  industry  on 
spectacled  eiders  will  be  considered  in 
future  section  7  consultations  with  the 
National  Marine  Fisheries  Service 
(NMFS)  on  the  fisheries. 

We  note  that  the  commenter  stated 
that,  due  to  ice,  it  was  theoretically 
impossible  to  conduct  trawl  fishing 
operations  in  the  spectacled  eider 
wintering  area  diuing  the  time  of  year 
that  the  birds  are  present.  We  agree  with 
this  assessment,  but  note  that  eiders  are 
present  at  high  densities  on  their 
wintering  grounds  prior  to  the  formation 
of  sea  ice  and  also  note  that  bottom 
trawl  fisheries  conducted  in  this  area  at 
any  time  of  year  could  potentially 
adversely  modify  spectacled  eider 
critical  habitat;  the  birds  need  not  be 
present  during  fishing  operations  for 
harm  to  ocou.  We  acknowledge, 
however,  that  according  to  the  data 
provided  by  the  commenter,  trawl 
fisheries  did  not  occur  within  the 
borders  of  the  spectacled  eider 
wintering  area  critical  habitat  between 
1995-1999.  We  appreciate  receiving  this 
data. 

Issue  2.  Policy  and  Regulations 

Comment  19:  Many  respondents 
stated  that  they  thought  critical  habitat 
woiUd  create  a  need  for  section  7 
consultations  on  projects  with  a  federal 
nexus,  and  that  consultation  would  be 
costiy,  cause  permitting  delays, 
potentially  preclude  some  development, 
or  cause  widespread  imemployment. 

Our  response:  The  designation  of 
critical  habitat  for  the  spectacled  eider 
does  not  impose  any  additional 
requirements  or  conditions  on  property 
owners  or  the  public  beyond  those 
imposed  by  the  listing  of  the  eider  in 
1993  as  a  threatened  species.  All 
landowners,  public  and  private,  are 
responsible  for  making  sure  their 
actions  do  not  result  in  the 
unauthorized  taking  of  a  listed  species, 
regardless  of  whether  or  not  the  activity 
occurs  within  designated  critical 
habitat.  Take  is  defined  as  "harass, 
harm,  pursue,  hunt,  shoot,  wound, 
captiue,  collect,  or  attempt  to  engage  in 
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any  such  conduct."  Take  is  further 
defined  by  regulation  to  include 
"significant  habitat  modification  or 
degradation  that  actually  kills  or  injures 
wildlife,"  which  was  upheld  by  the  U.S. 
Supreme  Court  in  Sweet  Home  Chapter 
of  Communities  for  a  Great  Oregon  et  al. 
V.  Babbitt.  515  U.S.  687  (1995). 

Furthermore,  all  Federal  agencies  are 
responsible  to  ensure  that  the  actions 
they  fund,  permit,  or  carry  out  do  not 
result  in  jeopardizing  the  continued 
existence  of  a  listed  species,  regardless 
of  critical  habitat  designation. 
"Jeopardize  the  continued  existence  of 
means  to  engage  in  an  action  that 
reasonably  would  be  expected,  directly 
or  indirectly,  to  reduce  appreciably  the 
likelihood  of  both  the  survival  and 
recovery  of  a  listed  species  in  the  wild 
by  reducing  the  reproduction,  numbers, 
or  distribution  of  that  species  (50  CFR 
402.02).  Because  we  designated  only 
areas  within  the  geographic  range 
occupied  by  the  spectacled  eider,  any 
activity  that  would  result  in  an  adverse 
modification  of  the  eider's  critical 
habitat  would  virtually  always  also 
jeopardize  the  continued  existence  of 
the  species.  Federal  agencies  must 
consult  pursuant  to  section  7  of  the  Act 
on  all  activities  that  will  adversely  affect 
the  eider  taking  place  both  within  and 
outside  designated  critical  habitat. 

The  consultation  process  will  change 
only  to  the  extent  that  Environmental 
Impact  Statements,  Environmental 
Assessments,  Biological  Assessments, 
and  other  National  Environmental 
Policy  Act  documents  must  consider  the 
effect  of  the  project  on  critical  habitat. 
However,  these  documents  already  need 
to  consider  the  effects  of  the  project  on 
habitat  (in  the  absence  of  critical  habitat 
designation).  Therefore,  we  anticipate 
that  the  additional  workload  burden 
created  by  critical  habitat  will  amount 
to  changes  in  terminology  and 
organization  of  these  docimients.  Any 
marginal  increase  in  consultation  costs 
will  ultimately  be  borne  by  the  lead 
Federal  agency  in  the  consultation 
process  or  its  designated  representative. 

We  disagree  wim  those  commenters 
who  believe  that  the  consultation 
workload  that  is  due  to  critical  habitat 
is  30  percent,  50  percent,  or  90  percent 
of  the  total  consultation  workload.  Since 
our  consultation  process,  regardless  of 
the  designation  of  critical  habitat,  would 
include  an  evaluation  of  the  proposed 
action  in  terms  of  the  habitat  effects  on 
the  species,  we  do  not  anticipate  that 
our  portion  of  the  section  7  consiiltation 
process  will  take  any  longer  to  complete 
due  to  the  presence  of  critical  habitat. 
Therefore,  we  do  not  believe  that  any 
permitting  delays  will  result  from  this 
designation.  Similarly,  we  do  not 


believe  that  critical  habitat  designation 
will,  by  itself,  preclude  development. 
The  Act  authorizes  us  to  require  only 
minor  changes  to  projects  that  are  likely 
to  adversely  affect  listed  species.  Only 
when  a  project  will  jeopardize  the 
continued  existence  of  a  listed  species, 
or  will  destroy  or  adversely  modify 
critical  habitat  can  we  require  more  than 
minor  changes  (called  "reasonable  and 
prudent  alternatives").  We  believe  that 
the  threshold  for  reaching  "adverse 
modification"  is  equal  to  that  of 
"jeopardy".  Consequently,  we  cannot 
envision  how  an  action  could  cause 
adverse  modification  of  occupied  eider 
critical  habitat  mthout  also  jeopardizing 
the  species.  As  a  result,  any  reasonable 
and  prudent  alternatives  that  we  may 
require  would  have  come  about  due  to 
the  listing  of  the  species,  with  or 
without  critical  habitat.  Therefore,  we 
believe  that  the  existence  of  critical 
habitat  alone  will  not  preclude  any 
development. 

Finally,  we  stand  by  the 
determination  in  our  economic  analysis 
that  critical  habitat  will  not  have  a 
notable  economic  impact.  Consequently, 
we  do  not  believe  that  it  will  create  jobs 
or  cause  jobs  to  be  lost. 

Comment  20:  Many  respondents 
stated  that  they  thought  critical  habitat 
afforded  no  additional  benefits  beyond 
those  already  provided  by  listing,  and 
that  critical  habitat  offers  no  net 
benefits. 

Our  response:  It  has  long  been  our 
position  that  the  benefits  afforded  by 
critical  habitat  were  small  relative  to  the 
benefits  provided  by  listing.  As  such, 
we  chose  to  focus  scarce  resources 
towards  the  listing  of  additional  species. 
Our  position  should  not  be 
misinterpreted  to  mean  that  we  believe 
critical  habitat  affords  no  additional 
benefits.  To  the  contrary,  we  believe 
critical  habitat  may  enhance 
management  on  Federal  lands,  and  may 
help  prevent  adverse  impacts  on  private 
lands  resulting  bora  Federal  actions. 
The  coiuts  have  repeatedly  asserted  that 
we  have  an  obligation  to  designate 
critical  habitat  imder  the  Act,  and  any 
decision  not  to  do  so  should  be  the 
exception  rather  than  the  rule.  We 
believe  that  the  designation  of  critical 
habitat  serves  to  educate  and  inform 
agencies,  organizations,  and  the  public 
that  the  survival  of  the  species  is 
dependent  upon  the  availability  of 
healthy  habitats.  However,  in  some 
cimunstances  the  benefits  of  excluding 
an  area  from  the  critical  habitat 
designation  will  be  greater  than 
including  the  area  in  the  designation.  If 
such  an  exclusion  will  not  result  in  the 
extinction  of  the  species,  subsection 
4(b)(2)  the  Act  allows  us  to  exclude  the 


area  from  the  critical  habitat 
designation.  The  circiunstances  on  the 
North  Slope  currently  warrant  such  an 
exclusion  (see  Rationale  for  the  Final 
Designation  section). 

Comment  21 :  Many  respondents 
pointed  out  that  the  Act  indicates  that 
we  are  not  to  designate  critical  habitat 
throughout  a  species  range. 

Our  response:  Section  3(5)(C)  of  the 
Act  states  that,  except  in  those 
circumstances  determined  by  the 
Secretary,  critical  habitat  shall  not 
include  the  entire  geographical  area 
which  can  be  occupied  by  an 
endangered  or  threatened  species.  We 
have  designated  critical  habitat  in  less 
than  50  percent  of  the  spectacled  eider's 
historical  range  within  the  United 
States.  The  Secretary  of  the  Interior  has 
determined  that  the  areas  designated  are 
essential  to  conserve  this  species  and 
may  require  special  management 
considerations  or  protection. 

Comment  22:  Several  respondents 
stated  that  we  need  to  balance 
protection  and  development. 

Our  response:  There  are  provisions  for 
balancing  protection  and  development 
in  sections  6,  7,  and  10  of  the  Act.  In 
addition,  we  provide  the  opportunity  for 
balancing  protection  and  development 
in  ova  critical  habitat  designation 
process  by  undertaking  an  economic 
analysis.  Oin  analysis  concluded  that 
the  economic  effiscts  on  development 
would  be  minimal  or  nonexistent. 
Therefore,  we  believe  that  we  have    • 
balanced  and  continue  to  balance 
protection  and  development. 

Conunent  23:  Several  commenters 
expressed  concern  that  designation  of 
critical  habitat  will  result  in  restrictions 
on  development,  subsistence  hunting 
and  fishing,  commercial  fishing,  and 
transportation. 

Our  response:  We  are  imaware  of  any 
information  indicating  any  new  State  or 
local  laws,  restrictions,  or  procedures 
will  result  from  critical  habitat 
designation.  Should  any  State  or  local 
regulation  be  promulgated  as  a  result  of 
this  rule,  this  would  be  outside  oiur 
authority  under  the  Act.  The  comment 
is  correct  in  that  projects  funded, 
authorized,  or  carried  out  by  Federal 
agencies,  and  that  may  affect  critical 
habitat,  must  imdergo  consultation 
under  section  7  of  the  Act  on  the  effects 
of  the  action  on  critical  habitat. 
However,  as  stated  elsewhere  in  this 
final  rule,  we  do  not -expect  the  result 
of  those  consultations  to  result  in  any 
restrictions  that  would  not  be  required 
as  a  result  of  listing  the  spectacled  eider 
as  a  threatened  species. 

Comment  24:  One  commenter  stated 
that>village  residents  do  not  believe  us 
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when  we  say  that  designating  critical 
habitat  will  not  noticeably  affect  them. 

Our  response:  We  understand  the 
commenter's  reservations;  however,  we 
continue  to  maintain  that  the 
designation  of  critical  habitat  does  not 
impose  any  additional  requirements  or 
conditions  on  the  public  beyond  those 
that  are  imposed  by  the  listing  of  the 
spectacled  eider  in  1993  as  a  threatened 
species. 

Comment  25:  Several  respondents 
pointed  out  that  critical  habitat  is  not 
called  for  in  the  recovery  plan. 

Our  response:  The  recovery  plan  for 
the  spectacled  eider  was  finalized  in 
1996.  This  plan  neither  endorses  the 
need  for,  nor  states  that  there  is  no  need 
for,  designation  of  critical  habitat  for 
this  species.  There  is  not  a  requirement 
that  a  recovery  plan  call  for  critical 
habitat  before  we  designate  critical 
habitat.  The  Act  mandates  that  critical 
habitat  be  designated  at  the  time  a 
species  is  listed,  to  the  maximiun  extent 
prudent,  which  is  well  before  the 
development  and  finalization  of 
recovery  plans. 

Comment  26:  Two  respondents  stated 
that  we  should  have  consulted  the 
recovery  team  in  our  decision-making 
process. 

Our  response:  We  did  not  ask  the 
Recovery  Team  to  make 
recommendations  or  provide  formal 
comments  on  the  critical  habitat 
proposal.  That  is  not  the  role  of  the 
Recovery  Team  provided  for  in  the  Act. 
However,  we  did  consider  comments 
fiDm  individual  members  of  the 
Recovery  Team  as  part  of  the  public 
review  and  comment  process.  On 
September  21-22,  2000,  in  Anchorage, 
Alaska,  we  convened  a  meeting  of 
experts  in  the  field  of  spectacled  eider 
biology.  We  invited  all  members  of  the 
recovery  team  in  addition  to  other  eider 
experts  who  are  not  on  the  team.  At  this 
meeting,  we  sought  input  bom  the 
experts  on  what  habitats  they  believed 
to  be  essential  to  the  recovery  of  the 
species.  A  transcript  of  this  meeting  is 
part  of  our  administrative  record,  and  it 
was  considered  in  omi  decision  making 
process,  as  were  comments  received  by 
mail,  fax,  phone,  e-mail,  and  in  public 
meetings  and  at  our  public  hearing  in 
Barrow,  Alaska. 

Comment  27:  One  respondent  said 
that  designating  such  a  huge  area  as 
critical  habitat  may  trivialize  the 
concept  of  critical  habitat. 

Our  response:  The  Act  requires  that 
we  designate  critical  habitat  to  the 
maximum  extent  prudent.  For  wide- 
ranging  species,  this  may  result  in  large 
expanses  of  land  and  water  falling 
within  critical  habitat  borders. 


Comment  28:  One  respondent 
compares  the  listing  of  the  short-tailed 
albatross  with  that  of  the  spectacled 
eider,  and  asked  why  it  is  prudent  to 
designate  critical  habitat  for  the  eider, 
but  not  for  the  albatross  when  the 
criteria  for  determination  are  nearly 
identical. 

Our  response:  The  decline  in 
abundance  of  short-tailed  albatrosses 
was  notable  in  that  it  \yas  directly 
attributable  to  one  cause;  direct 
persecution  of  the  birds  by  humans  such 
that  the  species  was  driven  to  the  brink 
of  extinction  (and  in  fact,  for  many 
years,  the  short-tailed  albatross  was 
thought  to  be  extinct).  When 
commercial  harvest  of  this  species 
discontinued,  the  species  population 
began  to  grow  at  near  its  maximum 
biological  potential.  There  is  nothing 
about  the  short-tailed  albatross'  habitat 
that  is  preventing  it  from  growing  at  or 
near  its  biological  maximum  capacity 
for  growth.  The  current  population  is 
but  a  very  small  fiaction  of  the  number 
of  birds  that  the- habitat  once  supported. 
In  short,  we  know  what  caused  this 
species  to  decline,  and  its  decline  was 
completely  imrelated  to  anything  in  its 
habitat.  We  also  know  that  there  is  no 
aspect  of  short-tailed  albatross  habitat  in 
the  U.S.  that  is  preventing  it  from 
recovering  nearly  as  fast  as  it  is  capable 
of  doing  (65  FR  46643).  This  is  not  the 
case  for  the  spectacled  eider. 

We  do  not  know  why  the  spectacled 
eider  has  declined,  but  lacking  evidence 
of  excessive  direct  take  by  humans,  we 
believe  that  we  can  conclude  that  the 
decline  can  be  attributed  to  some  factor 
associated  with  the  species  habitat. 
Furthermore,  certain  aspects  of  its 
habitat  (e.g.,  lead  shot  on  the  breeding 
grounds,  and  shifting  prey 
distributions),  may  be  slowing  or 
preventing  recovery.  As  such,  special 
management  protections  and 
considerations  may  be  needed,  and  the 
designation  of  critical  habitat  is 
appropriate. 

Conunent  29:  Several  commenters 
stated  that  we  did  not  consult  with 
Alaska  Native  communities  or  local/ 
tribal  governments  regarding  our  critical 
habitat  proposals. 

Our  response:  Due  to  the  short 
deadline  we  were  working  under,  which 
resulted  from  a  settlement  agreement, 
we  did  not  consult  with  the  Alaska 
Native  community  prior  to  proposing  to 
designate  critical  habitat.  However,  we 
attempted  to  notify  all  potentially 
affected  commimities,  local  and  regional 
governments  regarding  the  proposed 
designation  after  it  was  published  in  the 
Federal  Register  on  February  8,  2000 
(65  FR  61 14).  As  noted  earlier,  we 
pubhshed  notices  in  the  Federal 


Register  annoimcing  the  proposed 
designation  of  critical  habitat,  and  the 
availability  of  the  draff  economic 
analysis.  We  extended  our  public 
conunent  period  three  times  at  the 
request  of  Alaska  Natives.  We  sent 
letters  and  informational  materials 
pertaining  to  the  proposal,  draft 
economic  analysis  and  notices  of  the 
extensions  of  the  comment  period  to 
over  300  individuals,  commimities,  and 
local  and  regional  Native  governments 
potentially  affected  by  the  proposed 
critical  habitat.  We  provided  a  briefing 
opportunity  on  the  proposal  for  Alaska 
Native  representatives  at  the  beginning 
of  the  conunent  period.  We  contacted 
specific  individuals  with  traditional 
ecological  knowledge  of  spectacled 
eiders  and  solicited  their  comments  on 
the  proposal.  We  discussed  our  critical 
habitat  proposal  at  19  meetings  (13  of 
which  were  public  meetings  and  16  of 
which  had  Natives  in  attendance).  We 
held  meetings  in  the  Native/rural 
villages  and  towns  of  Chevak,  Toksook 
Bay,  Bethel,  Barrow,  Point  Lay, 
Wainwright,  Nuiqsut,  Atqasuk,  Sand 
Point,  and  Nome.  At  those  meetings  that 
were  held  diuing  the  public  comment 
period,  meeting  attendees  were  given 
the  opportunity  to  comment  on  the 
proposal.  We  gave  equal  weight  to  oral 
and  written  comments  on  the  proposal, 
and  we  incorporated  traditional 
environmental  knowledge  obtained  at 
these  meetings  into  our  final  decision. 

Comment  30:  Two  respondents  stated 
that  we  are  not  in  compliance  with  the 
National  Environmental  Policy  Act  and 
that  an  Environmental  Impact  Statement 
should  be  completed. 

Our  response:  We  have  determined 
that  we  do  not  need  to  prepare 
Environmental  Impact  Statements  or 
Environmental  Assessments,  as  defined 
under  the  authority  of  the  National 
Environmental  Policy  Act  of  1979 
(NEPA),  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Act.  The  Ninth  Circuit  Court 
determined  that  NEPA  does  not  apply  to 
our  decision  to  designate  critical  habitat 
for  an  endangered  or  threatened  species 
under  the  Act  because  (1)  Congress 
intended  that  the  critical  habitat 
procediues  of  the  Act  displace  the 
NEPA  requirements,  (2)  NEPA  does  not 
apply  to  actions  that  do  not  change  the 
physical  environment,  and  (3)  to  apply 
NEPA  to  the  Act  would  further  the 
purposes  of  neither  statute,  Douglas 
County  V.  Babbitt,  48  F.3d  1495,  1507- 
0  (9th  Cir.  1995).  Alaska  is  within  the 
jiuisdiction  of  the  ninth  Circuit  Coiul  of 
Appeals. 

Comment  31 :  Several  commenters 
said  that  we  should  explain  in  detail 
why  the  proposed  critical  habitat  is 
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essential  to  the  species'  survival  and 
recovery.  Conunenters  also  stated  that 
we  should  identify  more  explicitly  the 
criteria  used  to  determine  what  areas  are 
considered  essential  and  what  special 
management  or  protections  are  needed. 

Our  response:  We  believe  that  we 
have  addressed  these  concerns 
throughout  the  final  rule.  Please  see  the 
"Critical  Habitat"  and  "rationale  for 
final  designation"  sections  of  this  Final 
Rule.  As  described  in  the  section  titled 
"Primary  Constituent  Elements"  we 
identified  the  habitat  features  (primary 
constituent  elements)  that  provide  for 
the  physiological,  behavioral,  and 
ecological  requirements  essential  for  the 
conservation  of  spectacled  eiders. 
Within  the  historical  range  of  the 
spectacled  eider  we  identified  areas 
which  provide  the  primary  constituent 
elements  and  which  met  the  criteria 
discussed  luider  "Critical  Habitat 
Designation"  in  this  rule.  Then,  based  in 
part  on  information  from  eider  experts, 
we  selected  qualifying  portions  of  these 
areas  necessary  for  the  conservation  of 
the  spectacled  eider  and  then 
determined  whether  those  areas  might 
require  special  management 
considerations  or  protection. 

Comment  32:  Some  conunenters 
stated  that  "adverse  modification"  and 
"jeopardy"  are  two  different  standards 
and  thus  disagreed  with  our  position 
that  critical  habitat  will  impose  no 
addition  regulatory  burden. 

Our  response:  Section  7  prohibits 
actions  funded,  authorized,  or  carried 
out  by  Federal  agencies  from 
jeopardizing  the  continued  existence  of 
a  listed  species  or  destroying  or 
adversely  modifying  the  listed  species' 
critical  habitat.  Actions  likely  to 
"jeopardize  the  continued  existence"  of 
a  species  are  those  that  would 
appreciably  reduce  the  likelihood  of 
both  the  survival  and  recovery  of  a 
listed  species.  Actions  likely  to  result  in 
the  destruction  or  adverse  modification 
of  critical  habitat  are  those  that  would 
appreciably  reduce  the  value  of  critical 
habitat  for  both  the  siuvival  and 
recovery  of  the  listed  species.  Common 
to  both  definitions  is  an  appreciable 
detrimental  effect  on  both  survival  and 
recovery  of  a  listed  species.  Given  the 
similarity  of  these  definitions,  actions 
likely  to  result  in  the  destruction  or 
adverse  modification  of  critical  habitat 
would  almost  always  result  in  jeopardy 
to  the  species  concerned,  particularly 
where,  as  here,  only  habitat  within  the 
geographic  range  occupied  by  the 
spectacled  eider  is  designated  as  critical 
habitat.  The  designation  of  critical 
habitat  for  the  spectacled  eider  does  not 
add  any  new  re^quirements  to  the 
ciirrent  regulatory  process.  Since  the 


adverse  modification  standard  for 
critical  habitat  and  the  jeopardy 
standard  are,  for  this  species, 
indistinguishable,  the  listing  of  the 
spectacled  eider  initiated  the 
requirement  for  consultation.  This 
critical  habitat  designation  adds  no 
additional  requirements  not  already  in 
place  due  to  the  species'  listing. 

Comment  33:  Some  conunenters 
stated  that  the  proposed  critical  habitat 
designation  was  inconsistent  with  the 
guidelines  set  forth  in  the  Act  because 
it  encompassed  more  habitat  than  is 
necessary  for  the  conservation  of  the 
species. 

Our  response:  The  critical  habitat 
areas  identified  in  the  proposed  rule 
constituted  our  best  assessment  of  the 
areas  needed  for  the  species' 
conservation  using  the  best  available 
scientific  and  commercial  data  that  was 
available  to  us  at  the  time.  Chuing  the 
public  comment  period  for  the  proposed 
rule  we  received  additional  information 
and  recommendations  from  eider 
experts,  individuals  with  traditional 
environmental  knowledge  of  the 
species'  habitat  needs  and  patterns  of 
use,  and  other  individuals  and 
organizations  that  enabled  us  to  refine 
our  assessment  of  the  areas  needed  to 
ensure  survival  and  recovery  of  the 
species.  The  critical  habitat  designated 
in  this  rule  reflects  our  assessment  of 
the  areas  needed  for  the  conservation  of 
spectacled  eiders  in  accordance  with  the 
parameters  set  forth  in  the  Act's  sections 
3(5)(A)  and  4(b)(2)  and  as  described  in 
the  section  of  this  rule  titled  "Critical 
Habitat."  We  will  continue  to  monitor 
and  collect  new  information  and  may 
revise  the  critical  habitat  designation  in 
the  future  if  new  information  supports 
a  change. 

Comment  34:  Several  conunenters 
stated  that  oiu  previous  determination 
that  designation  of  critical  habitat  was 
"not  prudent"  was  the  appropriate 
decision  for  this  species.  These 
conunenters  criticized  us  for  agreeing  to 
reevaluate  critical  habitat  for  the 
spectacled  eider  in  response  to 
litigation,  and  stated  that  additional 
biological  information  is  necessary 
before  critical  habitat  for  spectacled 
eiders  can  be  reevaluated. 

Our  response:  At  the  time  the  initial 
"not  prudent"  determination  was  made 
for  this  species,  we  believed  that 
designation  afforded  few,  if  any, 
benefits  to  the  species  beyond  those 
conferred  by  listing.  In  general.  Federal 
Courts  have  not  agreed  with  oui 
analysis  of  the  benefits  of  critical  habitat 
and  diuing  the  last  several  years  have 
overwhelmingly  ruled  that  the  Service 
must  in  almost  all  cases  designate 
critical  habitat  for  listed  species,  hi 


March  1999,  a  lawsuit  challenging  oiu 
decision  to  not  designate  critical  habitat 
for  the  spectacled  eider  was  filed.  In 
light  of  recent  coiut  rulings,  we  opted  to 
reconsider  our  earlier  prudency 
decision,  as  stipulated  in  the  terms  of  a 
settlement  agreement,  rather  than 
expend  our  limited  resources  on 
protracted  litigation. 

We  recognize  that  there  may  be 
informational  or  educational  benefits 
associated  with  critical  habitat 
designation.  Furthermore,  we  have 
gathered  a  tremendous  amount  of 
additional  biological  information  on  this 
species  since  the  time  of  its  listing, 
making  our  reevaluation  of  critical 
habitat  both  necessary  and  timely.  This 
additional  information  concerning  the 
biology  and  ecology  of  this  species  has 
helped  us  identify  more  specifically  the 
types  and  locations  of  habitat  that  are 
essential  to  its  conservation.  While  there 
is  still  much  to  be  learned  about  this 
species,  the  information  ciuxently 
available  to  us  supports  our 
determination  that  designation  of 
critical  habitat  is  prudent,  and  that  the 
areas  we  are  designating  as  critical 
habitat  are  essential  to  the  conservation 
of  the  species  and  may  require  special 
management  considerations  or 
protections. 

Comment  35:  One  commenter  stated 
the  designation  of  critical  habitat  should 
not  occiu  luitil  discussions  had  been 
held  to  ensure  that  the  designation  is 
consistent  with  international 
management  regimes,  such  as  those 
imder  the  auspices  of  the  Migratory  Bird 
Treaty  Act  and  the  Arctic  Council's 
working  group  for  the  Conservation  of 
Arctic  Flora  and  Fauna. 

Our  response:  We  agree  that 
collaboration  and  consistency  with 
international  efforts  to  conserve  the 
eider  are  very  important.  We  have  a 
working  relationship  with  eider  experts 
in  Russia,  and  oiu  research  and 
management  efforts  are  complimentary 
to  those  conducted  imder  other 
conservation  programs.  We  will 
continue  to  coord^ate  with  other 
research  and  conservation  entities.  The 
parameters  set  forth  in  the  Act  and  the 
settlement  agreement  preclude  deferral 
of  designation  of  critical  habitat  for  this 
species  pending  discussions  of  the  type 
suggested  by  the  commenter. 

Comment  36:  One  respondent  pointed 
out  that  critical  habitat  designation  will 
result  in  the  need  to  reinitiate  section  7 
consultation  on  projects  on  which 
consultation  has  previously  been 
completed. 

Our  response:  We  agree.  Regulations 
at  50  CFR  402.16  require  Federal 
agencies  to  reinitiate  consultation  on 
previously  reviewed  actions  when 
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( Titical  habitat  is  designated  subsequent 
\  o  consultation.  However,  this 
reinitiation  need  be  undertaken  only  if 
the  action  is  ongoing.  We  are  in  the 
process  of  contacting  Federal  agencies 
to  inform  them  that  they  should  review 
their  ongoing  actions  that  have  buen 
previously  consulted  upon  to  determine 
if  the  reinitiation  of  consultation  is 
warranted. 

Comment  37:  There  are  no  benefits  of 
designating  critical  habitat. 

Our  response:  We  disagree.  We 
believe  that  critical  habitat  designation 
contributes  to  species  conservation  by 
identifying  important  habitat  for  the 
species  and  by  describing  habitat 
features  that  are  thought  to  be  essential 
for  the  species.  This  can  alert  public  and 
private  entities  to  the  area's  importance 
and  result  in  cooperative  strategies  for 
habitat  conservation.  In  particular, 
critical  habitat  designation  makes  it 
clear  to  Federal  agencies  that 
consultation  under  section  7  of  the  Act 
is  required  for  all  actions  that  may  affect 
the  species  or  its  habitat. 

Comment  38:  One  commenter  asked 
whether  critical  habitat  designation 
would  shorten  the  permitting  process 
for  the  oil  industry  or  reduce  the 
obligation  of  the  oil  industry  to  seek 
Native  concurrence. 

Our  response:  We  believe  that 
designating  critical  habitat  will  neither 
simplify  nor  complicate  the  Federal 
permitting  process  for  any  actions, 
including  oil  exploration  or 
development.  Because  the  only 
regulatory  affect  of  critical  habitat 
designation  is  through  section  7  of  the 
Act,  which  only  affects  Federal  actions 
and  permitting,  it  should  not  affect 
interactions  between  Alaska  Natives  and 
the  oil  industry. 

Issue  3:  Economic  Issues 

Comment  39:  Many  conunenters 
disagreed  with  our  assessment  that  the 
designation  of  critical  habitat  for  the 
spectacled  eider  would  not  lead  to  any 
new  section  7  consultations  and  our 
conclusion,  as  a  result,  that  economic 
impacts  of  the  proposed  designation 
would  be  minimal. 

Our  response:  Because  the  spectacled 
eider  is  a  federally  protected  species 
under  the  Act,  Federal  agencies  are 
already  required  to  consult  with  us  on 
any  actions  they  authorize,  fund,  or 
carry  out  that  may  affect  this  species. 
For  Federal  actions  that  may  adversely 
affect  spectacled  eiders.  Federal 
agencies  need  to  enter  into  a  formal 
section  7  consultation  process  with  us 
to  avoid  violating  section  9  of  the  Act, 
which  makes  it  luilawful  for  any  person 
to  "take"  a  listed  species.  The  term 
"take"  is  defined  by  the  Act  (section 


3(18))  to  mean  "to  harass,  harm,  pursue, 
hunt,  shoot,  wound,  kill,  trap,  captiue, 
or  collect,  or  to  attempt  to  engage  in  any 
such  conduct."  The  U.S.  Supreme  Court 
clarified  the  definition  of  harm  to 
include  adverse  modification  of  habitat 
[Sweet  Home  Chapter  of  Communities 
for  a  Great  Oregon,  et  al.  v.  Babbitt,  515 
U.S.  687  (1995). 

We  are  only  designating  critical 
habitat  that  is  occupied  by  the  eiders, 
essential  to  the  conservation  of  the 
species,  and  may  require  special 
management  considerations  or 
protections.  While  this  designation  will 
require  Federal  agencies  to  further 
consider  whether  the  actions  they 
authorize,  fund,  or  carry  out  within 
designated  critical  habitat  boimdaries 
may  affect  the  habitat,  it  is  unlikely  that 
an  agency  could  conclude  that  an  action 
may  affect  designated  critical  habitat 
wiUiout  simultaneously  concluding  that 
the  action  may  also  affect  the  eiders 
given  the  presence  of  eiders  within 
designated  critical  habitat. 

To  properly  portray  the  effects  of 
critical  habitat  designation,  we  must 
first  compare  the  section  7  requirements 
for  actions  that  may  affect  critical 
habitat  with  the  requirements  for 
actions  that  may  affect  a  listed  species. 
Section  7  prohibits  actions  funded, 
authorized,  or  carried  out  by  Federal 
agencies  bom  jeopardizing  the 
continued  existence  of  a  listed  species 
or  destroying  or  adversely  modifying  the 
listed  species'  critical  habitat.  Actions 
likely  to  "jeopardize  the  continued 
existence"  of  a  species  are  those  that 
would  appreciably  reduce  the 
likelihood  of  both  the  siu^ival  and 
recovery  of  a  listed  species.  Actions 
likely  to  result  in  the  destruction  or 
adverse  modification  of  critical  habitat 
are  those  that  would  appreciably  reduce 
the  value  of  critical  habitat  for  both  the 
siuvival  and  recovery  of  the  listed 
species.  Common  to  both  definitions  is 
an  appreciable  detrimental  effect  on 
both  survival  and  recovery  of  a  listed 
species.  Given  the  similarity  of  these 
definitions,  actions  likely  to  result  in 
the  destruction  or  adverse  modification 
of  critical  habitat  would  almost  always 
result  in  jeopardy  when  the  area  of  the 
proposed  action  is  occupied  by 
spectacled  eiders. 

While  Federal  agencies  will  be 
required  to  consider  the  effect  of  their 
actions  on  critical  habitat  in 
determining  whether  or  not  to  consult 
with  us  under  section  7  of  the  Act,  the 
designation  of  critical  habitat  for 
spectacled  eiders  will  not  affect 
activities  undertaken  within  critical 
habitat  boundaries  that  do  not  involve  a 
Federal  nexus.  While  any  person,  public 
or  private,  is  required  to  ensure  that 


their  actions  do  not  result  in  the  taking 
of  a  federally  listed  species,  only 
Federed  agencies  are  required  to  consult 
with  us  about  their  action's  effect  on 
designated  critical  habitat  imder  section 
7  of  the  Act.  Persons  undertaking 
activities  within  critical  habitat 
boundaries  that  do  not  have  a  Federal 
nexiis  (i.e..  Federal  funds  or  permits) 
and  that  do  not  result  in  either  the 
direct  or  indirect  taking  of  a  federally 
protected  species  are  not  required  to 
consult  with  us  concerning  the  effect 
their  activities  may  have  on  designated 
critical  habitat. 

Comment  40:  Many  conunenters 
stated  that  by  designating  critical  habitat 
for  spectacled  eiders,  section  7 
consultation  costs  would  likely  increase 
due  to  the  extra  resources  needed  to 
determine  whether  a  proposed 
government  action  could  result  in  the 
destruction  or  adverse  modification  of 
designated  critical  habitat. 

Our  response:  We  disagree  that  the 
designation  of  critical  habitat  for 
spectacled  eiders  would  significantly 
increase  the  costs  associated  with 
conducting  a  section  7  consultation. 
First,  as  previously  described,  we  have 
only  proposed  to  designate  occupied 
habitat  as  critical  habitat  and  as  a  result 
the  designation  would  not  result  in  an 
increase  in  section  7  consultations 
because  any  Federal  action  that  may 
affect  a  species'  designated  critical 
habitat,  which  would  trigger  a  section  7 
consultation,  would  also  affect  the  listed 
species  itself  due  to  its  presence  in  the 
area.  For  those  Federal  actions  that  we 
find  may  likely  adversely  affect  a 
species  or  its  critical  habitat,  we  already 
consider  habitat  impacts  of  the 
proposed  action  along  with  whether  or 
not  an  action  is  likely  to  jeopardize  a 
listed  species  or  constitute  "take" 
piu^uant  to  section  9  of  the  Act  during 
the  formal  section  7  consultation 
process.  As  a  result,  the  designation  of 
critical  habitat  in  the  areas  already 
occupied  by  spectacled  eiders  will  not 
add  any  appreciable  time  or  effort 
required  by  an  action  agency,  third 
party  applicant,  or  by  our  persoimel  to 
conduct  a  section  7  consultation. 

Comment  41:  Some  comments  stated 
that  the  economic  analyses  failed  to 
consider  the  effect  of  reinitiating 
previously  conducted  consultations  to 
consider  an  action's  effect  on  designated 
critical  habitat.  

Our  response:  Regulations  at  50  CFR 
402.16  require  Federal  agencies  to 
reinitiate  consultation  on  previously 
reviewed  actions  in  instances  where 
critical  habitat  is  subsequently 
designated.  Because  we  have  already 
considered  the  habitat  impacts  of  the 
action  diuing  the  consultation  process. 
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we  do  not  believe  that  any  significant 
resources  would  be  expended  by  either 
the  action  agency  or  by  our  personnel  to 
comply  with  the  reinitiation 
requirement.  We  anticipate  fulfilling  the 
requirements  of  50  CFR  402.16  by 
sending  a  letter  to  an  action  agency 
undertaking  activities  on  which  we  have 
already  consulted,  and  requesting  that 
they  make  a  determination  as  to 
whether  the  ongoing  action  may  affect 
designated  critical  habitat.  Because 
habitat  impacts  were  already  considered 
as  part  of  the  initial  consultation,  we 
believe  that  most,  if  not  all  non-jeopardy 
activities  already  considted  upon  will 
likely  not  adversely  modify  or  destroy 
critical  habitat.  We  are  committed  to 
working  with  all  Federal  agencies  that 
may  be  a£fected  by  the  designation  of 
critical  habitat  to  expedite  any 
considtations  that  require  reinitiation. 

Comment  42:  The  draft  economic 
analysis  failed  to  consider  that 
Nationwide  permits  under  section  404 
of  the  Clean  Water  Act  will  no  longer  be 
allowed  without  a  section  7 
consultation. 

Our  response:  The  conditions, 
limitations,  and  restrictions  of  the  Army 
Corps  Nationwide  permit  program  state 
in  33  CFR  330.4  that  no  activity  is 
authorized  by  any  nationwide  permit  if 
that  activity  is  likely  to  jeopardize  the 
continued  existence  of  a  threatened  or 
endangered  species  as  listed  or 
proposed  for  listing  under  the  Act  or  to 
destroy  or  adversely  modify  the  critical 
habitat  of  such  species.  Federal  agencies 
are  required  to  follow  their  own 
procedures  for  complying  with  the  Act 
while  non-federal  permittees  are 
required  to  notify  the  District  Engineer 
(DF)  if  any  federally  listed  (or  proposed 
for  listing)  endangered  or  threatened 
species  or  critical  habitat  might  be 
affected  or  is  in  the  vicinity  of  the 
project.  In  such  cases,  the  prospective 
permittee  may  not  begin  work  under 
authorify  of  the  nationwide  wetland 
permit  until  notified  by  the  DE  that  the 
requirements  of  the  Act  have  been 
satisfied  and  that  the  activity  is 
authorized.  If  the  DE  determines  that  the 
activity  may  affect  any  federally  listed 
species  or  critical  habitat,  the  DE  must 
initiate  section  7  consultation  in 
accordance  with  the  Act.  Because  we 
are  only  designating  occupied  habitat  as 
critical  habitat  for  spectacled  eiders, 
prospective  permittees  already  are 
required  to  notify  the  Army  Corps  of 
their  activities  within  these  areas.  As  a 
result,  we  do  not  anticipate  that  critical 
habitat  designation  for  spectacled  eiders 
would  residt  in  any  additional  section  7 
consultations  with  the  Army  Corps 
concerning  activities  needing  a  general 
permit  to  proceed. 


Comment  43:  Some  commenters 
stated  that  minor  permitting  delays, 
resulting  from  an  increase  in  section  7 
consultations,  can  result  in  a  year-long 
delay  given  the  limited  operation 
windows  due  to  climate  conditions  in 
Alaska.  As  a  result,  these  commenters 
believed  that  marginal  projects  may  face 
funding  losses  as  financing  capital  is 
withdrawn  due  to  increased  uncertainty 
associated  with  such  a  project. 

Our  response:  We  disagree  that  there 
will  be  an  increase  in  section  7 
consultations  that  will  be  attributable  to 
critical  habitat  designation  for 
spectacled  eiders.  Federal  agencies  are 
already  required  to  considt  with  us  in 
situations  where  actions  they  undertake, 
fund,  or  permit  may  adversely  affect  the 
eiders.  We  do.  not  believe  that  the 
designation  of  critical  habitat  will 
lengthen  the  section  7  process  because 
we  already  consider  habitat  impacts  as 
part  of  the  consultation  process. 
Because  we  are  only  designating  critical 
habitat  in  areas  that  are  occupied  by  the 
eiders,  we  do  not  believe  that  there  will 
be  an  increase  in  section  7  consultations 
due  to  the  designation. 

Comment  44:  Several  coimnenters 
stated  that  the  draft  economic  analyses 
failed  to  adequately  address  critical 
habitat  effects  on  the  North  Slope 
petroleum  economy,  including  the  costs 
associated  with  section  7  consultations 
and  project  modifications,  which  may 
result  in  project  delays  and  reduced 
development,  associated  effects  on  the 
regional  and  State  economy,  and  land 
value  impacts  in  areas  where 
production  may  be  curtailed. 

Our  response:  Oiu  draft  economic 
analyses  for  the  proposed  critical  habitat 
rule  disciissed  the  potential  economic 
impacts  to  the  oil  and  gas  industry 
operating  on  the  North  Slope. 
Specifically,  we  discussed  the 
responsibilities  of  the  Bureau  of  Land 
Management  and  the  Minerals 
Management  Service  in  managing  oil 
and  gas  exploration  and  production 
drilling  in  this  area  and  their  current 
responsibility  to  consult  with  us  on 
activities  they  authorize,  fund,  or  carry 
out  that  may  affect  spectacled  eiders. 
The  analyses  discussed  previous 
consultations  with  these  Federal 
agencies  concerning  oil  and  gas 
activities  and  concluded  that  for  section 
7  consultations  for  which  a  "not  likely 
to  adversely  affect"  determination  was 
made  by  the  agency,  and  for  which  we 
concurred,  we  fully  expect  to  concw 
with  a  corresponding  determination  that 
such  an  action  is  not  likely  to  residt  in 
the  destruction  or  adverse  modification 
of  critical  habitat.  Only  for  those  actions 
resulting  in  jeopardy  to  spectacled 
eiders  woidd  we  expect  to  meet  the 


threshold  for  destruction  or  adverse 
modification  of  critical  habitat  during 
the  section  7  process.  Similarly,  we 
believed  that  property  value  decreases, 
to  the  extent  that  they  can  be  attributed 
to  spectacled  eiders  and  result  in  actual 
restrictions  in  land  use,  would  be  a 
result  of  the  listing  of  the  species  as  a 
federally  protected  species  and  not 
because  of  critical  habitat  designation. 
Consequently,  we  do  not  believe  that 
critical  habitat  designation,  as  proposed, 
would  have  an  adverse  effect  on  oil  and 
gas  industry  operations  on  the  North 
Slope  nor  have  any  indirect  effects  on 
the  regional  or  State  economy.  Ln  this 
final  rule,  however,  we  have  withdrawn 
the  North  Slope  unit  from  critical 
habitat  designation..  As  a  result,  the 
concerns  expressed  in  this  comment  are 
no  longer  an  issue  relevant  to  the  final 
designation. 

We  recognize  that  designation  of 
critical  habitat  may  not  include  all  of 
the  habitat  areas  that  may  eventually  be 
determined  to  be  necessary  for  the 
recovery  of  the  species.  For  these 
reasons,  all  should  understand  that 
critical  habitat  designations  do  not 
signal  that  habitat  outside  the 
designation  is  luiimportant  or  may  not 
be  required  for  recovery.  Areas  outside 
the  critical  habitat  designation  will 
continue  to  be  subject  to  conservation 
actions  that  may  be  implemented  imder 
section  7(a)(1)  and  to  the  regulatory 
protections  afforded  by  the  section 
7(a)(2)  jeopardy  standard  and  the 
section  9  take  prohibition,  as 
determined  on  the  basis  of  the  best 
available  information  at  the  time  of  the 
action.  We  specifically  anticipate  that 
federally  funded  or  assisted  projects 
affecting  listed  species  outside  tiieir 
designated  critical  habitat  areas  may 
still  result  in  jeopardy  findings  in  some 
cases.  Similarly,  critical  habitat 
designations  made  on  the  basis  of  the 
best  available  information  at  the  time  of 
designation  will  not  control  the 
direction  and  substance  of  future 
recovery  plans,  habitat  conservation 
plans,  or  other  species  conservation 
planning  efforts  if  new  information 
available  to  these  plaiming  efforts  calls 
for  a  different  outcome. 

Comment  45:  One  commenter 
believed  that  the  economic  analyses 
failed  to  adequately  address  potential 
benefits  associated  with  critical  habitat 
designation. 

Our  response:  We  believe  that  many 
of  the  benefits  to  the  species  that  result 
fitim  critical  habitat  will  be  non- 
economic  in  natiue.  Critical  habitat 
designation  for  spectacled  eiders  may 
have  some  educational  benefit  to 
Alaskans.  Other  benefits  may  result 
from  Federal  agencies  becoming  more 
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aware  of  their  obligation  to  consult  on 
their  activities  as  per  section  7  of  the 
Act.  However,  because  we  are 
designating  only  occupied  habitat  as 
critical  habitat  for  spectacled  eiders,  we 
believe  that  the  economic  consequences 
(both  positive  and  negative)  associated 
with  the  designation  are  limited.  We 
arrive  at  this  conclusion  because  the 
designation  of  critical  habitat  is  imlikely 
to  have  any  significant  effect  on  both 
current  and  planned  economic  activities 
within  the  designated  areas.  For  reasons 
previously  stated.  Federal  agencies  are 
already  required  to  consult  with  us  on 
activities  that  may  affect  spectacled 
eiders. 

Comment  46:  The  analysis  ignores  the 
effect  that  critical  habitat  designation 
may  have  on  commercial  fisheries,  such 
as  diose  occurring  in  the  Bering  Sea, 
along  the  Alaska  Peninsula,  and  in  Cook 
inlet  based  on  judicial  rulings  on  the 
fisheries  impact  on  critical  habitat  for 
the  Steller  sea  lions. 

Our  response:  On  JiUy  20,  2000,  U.S. 
District  Court  Judge  Thomas  S.  Zilly 
issued  an  injunction  on  all  groundfish 
trawl  fishing  within  federally  regulated 
waters  of  the  Bering  Sea/ Aleutian 
Islands  and  the  Gulf  of  Alaska  within 
Steller  sea  lion  critical  habitat.  The 
judge  issued  this  injimction  because  he 
found  that  the  NMFS  failed  to  issue  a 
legally  adequate  biological  opinion 
addressing  the  combined,  overall  effects 
of  the  North  Pacific  groundfish  trawl 
fisheries  on  Steller  sea  lions  and  their 
critical  habitat  pursuant  to  the  Act.  It  is 
important  to  note  that  while  the  judge 
limited  fishing  within  Steller  sea  lion 
critical  habitat,  he  issued  the  injimction 
primarily  out  of  concern  that  NMFS 
failed  to  comply  with  section  7  of  the 
Act.  Consequently,  we  do  not  believe 
that  critical  habitat  designation  for  the 
Steller  sea  lion  played  a  significant  role 
in  the  judge's  decision  to  issue  the 
injunction  but  rather  was  simply  used 
by  the  judge  to  determine  the 
boimdaries  of  the  injunction. 

Our  analyses  did  not  address  the 
potential  effects  of  third-party  lawsuits 
direcdy  due  to  the  limited  information 
and  experience  that  critical  habitat 
designation  could  have  on  such  a         \ 
lawsuit.  However,  we  recognize  that  it 
is  possible  that  some  third  parties  may 
elect  to  sue  us  over  future  decisions  we 
may  make  about  whether  an  activity  . 
adversely  modifies  critical  habitat.  As  of 
yet,  we  have  not  faced  any  such 
lawsuits  and  because  we  are  only 
designating  occupied  eider  habitat  as 
critical  habitat,  we  find  it  highly 
unlikely  that  we  woiUd  ever  determine 
that  a  Federal  action  could  adversely 
modify  critical  habitat  without 
simultaneously  jeopardizing  the 


continued  existence  of  spectacled  eiders 
due  to  the  similarity  between  the  two 
definitions. 

Our  economic  analyses  did  address 
the  potential  for  impacts  to  commercial 
fisheries  resulting  from  proposed 
critical  habitat  designation.  In  these 
analyses  we  described  how  we  have 
conducted  semi-annual  formal 
consultations  on  fisheries  management 
with  NMFS  on  the  Bearing  Sea  fisheries. 
To  date,  we  are  unaware  of  any 
spectacled  eiders  having  been  taken  by 
these  fisheries.  As  a  result,  we 
discontinued  formal  consultations  on 
this  fishery  and  began  conducting  only 
informal  consultations.  We  do  not 
anticipate  that  the  designation  of  critical 
habitat  will  change  our  approach  to 
consultations.  As  a  result,  we  do  not 
expect  any  adverse  economic  impacts  to 
occur  in  the  Ledyard  Bay,  Norton 
Sound,  and  St.  Lawrence/St.  Matthew 
Islands  spectacled  eider  critical  habitat 
areas  as  a  result  of  this  final  rule.  As  a 
result,  we  believe  the  potential  for  a 
third-party  lawsuit  that  could  affect  the 
commercial  fishing  industry  as  a  result 
of  critical  habitat  designation  is 
minimal. 

Comment  47:  Several  commenters 
stated  that  the  economic  analysis  is 
flawed  because  it  does  not  quantify  any 
of  the  expected  impacts  that  may  result 
from  critical  habitat  designation. 

Our  response:  The  draft  economic 
analyses  did  not  identify  any  potential 
impacts  associated  with  critical  habitat 
designation  for  spectacled  eiders.  As  a 
result,  the  analysis  was  imable  to 
quantify  any  effects.  Although  the 
analyses  acknowledged  the  possibility 
of  impacts  associated  with  project 
delays  and  other  activities  due  to 
section  7  consultations  (the  Act  only 
requires  Federal  agencies  to  considt 
with  us  concerning  the  effect  their 
actions  may  have  in  critical  habitat 
areas),  we  are  only  designating  occupied 
habitat  as  critical  habitat  for  spectacled 
eiders.  Because  Federal  agencies  are 
already  required  to  consult  with  us 
concerning  the  effect  their  activities 
may  have  on  spectacled  eiders  in  these 
areas,  we  do  not  believe  that  the 
designation  will  result  in  any  additional 
impacts.  While  the  Act  requires  Federal 
agencies  to  consiilt  with  us  on  activities 
that  adversely  modify  critical  habitat, 
we  do  not  believe  that  within  areas 
being  designated  as  critical  habitat  for 
spectacled  eiders  there  will  be  any 
Federal  government  actions  that  will 
adversely  modify  critical  habitat 
without  also  jeopardizing  spectacled 
eiders  due  to  their  presence  in 
designated  critical  habitat  areas. 

We  have  also  recognized  that  in  some 
instances,  the  designation  of  critical 


habitat  could  result  in  a  distorted  real 
estate  market  because  participants  may 
incorrectly  perceive  that  land  within 
critical  habitat  designation  is  subject  to 
additional  constraints.  However,  we  do 
not  believe  that  this  effect  will  result 
from  the  designation  of  critical  habitat 
for  spectacled  eiders.  We  arrived  at  this 
determination  based  on  the  fact  that  we 
believe  that  critical  habitat  designation 
for  spectacled  eiders  will  not  add  any 
additional  protection,  beyond  that 
associated  with  the  addition  of  the 
species  to  the  list  of  federally  protected 
species.  As  a  result,  we  believe  that  any 
resulting  real  estate  market  distortion 
would  be  temporary  and  have  a 
relatively  insignificant  effect  as  it 
should  become  readily  apparent  to 
market  participants  that  critical  habitat 
for  spectacled  eiders  is  not  imposing 
any  additional  constraints  on  landowner 
activities  beyond  any  ciurently 
associated  with  the  listing  of  spectacled 
eiders. 

Comment  48:  Some  commenters 
stated  that  the  analysis  does  not 
consider  the  cumulative  impact  of 
added  uncertainty  for  projects. 

Our  response:  While  our  economic 
analyses  identified  some  of  the  concerns 
stakeholders  may  have  regarding  our 
concern  over  current  or  anticipated 
.  activities  on  eider  critical  habitat,  we  do 
not  believe  that  the  designation  of 
critical  habitat  for  spectacled  eiders  will 
impose  any  additional  restrictions  or 
considerations  on  projects  having  a 
Federal  nexus.  While  section  7 
consultations  could  lead  to  project 
delays  if  they  are  not  properly 
anticipated  for  by  project  planners,  we 
do  not  believe  that  the  designation  of 
critical  habitat  will  result  in  any  new  or 
additional  section  7  consiiltations  above 
and  beyond  those  that  would  be 
required  due  to  an  activity's  potential  to 
affect  spectacled  eiders.  We  already 
consider  the  impact  that  an  action  has 
on  the  eider's  habitat  as  part  of  our 
current  section  7  process  so  we  do  not 
believe  that  the  section  7  process  will 
take  any  longer  than  it  ciurently  does 
once  critical  habitat  is  designated. 

Comment  49:  Some  commenters  felt 
that  the  economic  analysis  is  flawed 
because  it  is  based  on  the  premise  that 
we  have  proposed  designating  only 
occupied  habitat  as  critical  habitat  and 
that  the  economic  analysis  was  wrong  to 
assume  that  all  future  section  7 
consultations  within  designated  critical 
habitat  woiUd  occur  regardless  of 
critical  habitat  designation  due  to  the 
presence  of  spectacled  eiders. 

Our  response:  The  determination  of 
whether  or  not  designated  critical 
habitat  is  occupied  by  spectacled  eiders 
is  part  of  a  biological  decision-making 
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process  and  lies  beyond  die  scope  of  an 
economic  analysis.  The  Act  requires  all 
Federal  agencies  to  consult  with  us  on 
government  actions  that  may  either 
direcdy  or  indirectly  affect  a  listed 
species.  Even  without  critical  habitat 
designation.  Federal  agencies  would  be 
required  to  consult  with  us  on  actions 
that  could  adversely  modify  eider 
habitat  because  such  actions  could  also 
affect  spectacled  eiders  for  reasons 
previously  explained.  Consequently,  we 
do  not  believe  that  the  designation  of 
critical  habitat  for  spectacled  eiders  in 
occupied  habitat  areas  will  lead  to  any 
economic  impacts  beyond  those 
currently  imposed  as  a  result  of  the 
listing. 

Comment  50:  Some  commenters 
believed  that  we  failed  to  adequately 
address  the  requirements  of  the  Small 
Business  Regulatory  Eniforcement 
Fairness  Act  in  our  draft  economic 
analysis. 

Our  response:  The  Regulatory 
Flexibility  Act,  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act,  generally  requires  an 
agency  to  prepare  a  regidatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  ndemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  We 
are  certifying  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  and 
as  a  result  we  do  not  need  to  prepare 
either  an  initial  or  final  regulatory 
flexibility  analysis. 

We  have  based  our  finding  on  the  fact 
that  this  rule  will  not  result  in  any 
significant  additional  burden  to  the 
regidated  commimity,  regardless  of  the 
size  of  the  entity.  Oiir  economic  analysis 
identified  several  potential  impacts 
associated  with  critical  habitat 
designation,  including  increased 
consultation  costs,  project  modification 
costs,  and  potential  temporary  decreases 
in  property  values.  However,  because 
we  have  only  designated  property  that 
is  within  the  geographic  range  occupied 
by  spectacled  eiders  and  because 
spectacled  eiders  are  already  federally 
protected  species,  other  Federal 
agencies  are  already  required  to  consult 
with  us  on  activities  that  they  authorize, 
fund,  or  carry  out  that  have  the  potential 
to  jeopardize  spectacled  eiders.  Any 
associated  costs  related  to  these  section 
7  considtations,  including  project 
modifications,  will  therefore  be 
attributable  to  the  listing  of  the  species 
and  not  to  designation  of  critical  habitat 
due  to  the  similarity  in  the  definition  of 
jeopardy  and  adverse  modification.  In 


other  words.  Federal  actions  that  could 
appreciably  reduce  the  value  of  critical 
habitat  for  both  the  survival  and 
recovery  of  spectacled  eiders  would 
also,  by  default,  "jeopardize  the 
continued  existence"  of  spectacled 
eiders  due  to  the  action's  ability  to 
appreciably  reduce  the  likelihood  of 
both  the  survival  and  recovery  of  the 
species  due  to  its  presence  in  critical 
habitat  areas. 

Issue  4:  Other  Relevant  Issues 

Comment  51 :  Many  respondents  were 
concerned  that  designating  critical 
habitat  will  invite  lawsuits  by  those 
aiming  to  obstruct  oil  development  on 
the  North  Slope. 

Our  response:  We  cannot  predict  what 
future  litigation  may  be  brought  under 
the  Act,  nor  can  we  use  the  threat  of 
litigation  as  an  excuse  for  not 
designating  critical  habitat.  The  Act  and 
regulations  at  50  CFR  424.12  require  us 
to  designate  critical  habitat  to  the 
maximum  extent  prudent,  and  require 
that  we  base  critical  habitat 
determinations  on  the  best  scientific 
and  commercial  data  available  and  that 
we  consider  those  physical  and 
biological  featines  that  are  essential  to 
the  conservation  of  the  species  and  that 
may  require  special  management 
considerations  and  protection. 

Comment  52:  A  few  respondents 
asked  whether  it  is  possible  that  there 
will  be  additional  time  in  which  to 
submit  comments  and  whether  another 
draft  will  be  presented  for  public 
comment  before  the  final  rule. 

Our  response:  Our  public  conunent 
period  of  231  days  (February  8,  2000 — 
September  25,  2000)  was  nearly  four 
times  the  length  of  public  comment 
period  required  by  regulation.  We 
extended  the  open  comment  period  on 
three  separate  occasions  to 
acconunodate  interested  parties.  We 
believe  that  we  allowed  ample  time  for 
comments.  Our  proposed  rule  published 
on  February  8,  2000.  and  the  draft 
economic  analysis  represent  the  only 
documents  for  which  public  comment 
will  be  sought  relative  to  this 
rulemaking.  However,  we  welcome  at 
any  time  new  information  on  the  life 
history,  distribution,  and  status  of  the 
spectacled  eider,  as  well  as  information 
on  the  quality,  quantity,  and  viability  of 
the  habitats  it  uses. 

Comment  53:  A  few  respondents 
asked  whether  critical  habitat  could  be 
the  first  step  towards  making  the  area  a 
refuge. 

Our  response:  Critical  habitat 
designaticHi  is  completely  imrelated  to 
the  formation  of  wildlife  refuges,  and  in 
no  way  affects  or  is  a  precursor  to 
establishment  of  a  wildlife  refuge. 


Critical  habitat  can  be  designated  on 
existing  parks  and  refuges,  state,  and 
private  lands.  Such  designation  carries 
with  it  no  implication  of  future  land 
ownership  change,  nor  does  it  allow  for 
public  access  to  private  land. 

Comment  54:  One  respondent  stated 
that  our  proposal  resulted  from  a 
politically  motivated  decision. 

Our  response:  Oin  proposal  resulted 
from  an  out-of-court  settlement  in 
which  we  agreed  to  reexamine  our 
initial  decision  that  designation  of 
critical  habitat  for  this  species  was  not 
prudent.  We  objectively  reexamined  the 
best  scientific  and  commercial  data 
available  to  us  at  the  time,  determined 
that  designation  of  critical  habitat  was 
prudent,  and  developed  the  proposal 
upon  which  this  final  rule  is  based. 

Comment  55:  One  respondent  stated 
that  designating  critical  habitat  ensiues 
collaboration  between  Federal,  State, 
and  Private  agencies  and  industries,  and 
that  it  would  foster  comprehensive 
planning  and  wise  management. 

Our  response:  We  pursue 
comprehensive  planning  and 
management  opportiuiities  regardless  of 
the  presence  of  critical  habitat. 
However,  we  note  that  the  heightened 
awareness  surrounding  conservation 
issues  and  the  delineation  of  critical 
habitat  areas  on  maps  has  resulted  in 
agencies  becoming  more  fully  aware  of 
the  need  to  consult  with  us  under 
section  7  of  the  Act.  In  addition,  we 
believe  that  the  critical  habitat  maps 
and  description  make  it  easier  for  all 
involved  to  know  whether  any 
particular  activity  is  located  in  an  area 
important  to  threatened  and  endangered 
species. 

Comment  56:  One  respondent  stated 
that  designating  as  critical  habitat  the 
large  area  proposed  on  the  North  Slope 
would  harm  listed  eiders  by  irreparably 
damaging  cooperative  and  collaborative 
working  relationships  between  the 
Service  and  local  and  Native 
governments. 

Our  response:  We  regard  working 
relationships  with  local  and  Native 
governments  to  be  essential  for  effecting 
the  recovery  of  spectacled  eiders  on  the 
North  Slope.  We  note  numerous 
cooperative  conservation  actions  that 
are  in  progress,  including  jointly 
conducted  or  funded  research  and 
monitoring  projects,  efforts  to  eliminate 
the  use  of  lead  shot  by  waterfowl 
hunters,  and  public  education  projects. 
We  agree  that  any  action  that  damages 
these  cooperative  efforts  will  harm 
listed  eiders.  It  should  be  noted  that  in 
this  final  rule,  we  have  withdrawn  the 
North  Slope  luiit  bom.  critical  habitat 
designation  primarily  for  the  reason 
cited  by  this  respondent.  Section  4(b)(2) 
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of  ihe  Act  says  that  we  may  choose  to 
not  designate  critical  habitat  on  an  area 
if  the  relevant  impacts  of  such 
designation  outweigh  the  benefits  of 
such  a  designation.  We  determined  that, 
on  the  North  Slope,  this  would  be  the 
case  (see  Rationale  for  the  Final 
Designation  section). 

Comment  57:  One  respondent 
challenged  our  metric/English 
conversions  (40  km  =  25  nm)  used  to 
describe  critical  habitat  units, 
contending  the  imprecision  in  this 
conversion  could  cause  ambiguity  in 
imit  boundaries. 

Our  response:  We  believe  that  oin  use 
of  significant  digits  in  our  metric  to 
English  conversion  factors  was 
commensurate  with  the  accuracy  of  our 
information  regarding  the  locations  of 
birds  on  the  groimd  or  water.  There  is 
a  discrepancy  of  approximately  820  feet 
(250  m)  between  the  two  distances  from 
shore  that  we  cited  (40  km  and  25  nm). 
This  difference  amounts  to 
approximately  one  half  of  1  percent  of 
the  width  of  the  proposed  area. 
Nevertheless,  we  recognize  that  this 
discrepancy  has  the  potential  to  cause 
future  confiision.  The  critical  habitat 
units  to  which  this  comment  applies  are 
the  coastal  waters  of  the  Y-K  Delta  and 
North  Slope.  We  note  that  future 
confusion  over  the  precise  location  of 
these  boundaries  has  been  mooted 
because  these  marine  areas  have  been 
eliminated  from  our  final  critical  habitat 
designation. 

Comment  58:  The  risks  of  not 
designating  or  designating  too  small  an 
area  appear  greater  than  the  risks  of 
designating  too  large  an  area. 

Our  response:  We  believe  that  any 
risks  associated  with  the  designation  of 
critical  habitat  derive  from 
misperceptions  surroimding  critical 
habitat,  and  the  way  in  which  these 
misperceptions  may  affect  working 
relationships  between  parties  with 
conflicting  interests  or  goals. 
Conversely,  we  do  not  believe  that  there 
are  notable  risks  to  the  listed  species 
that  would  result  from  a  failiue  to 
designate  critical  habitat. 

Comment  59:  One  respondent  asked 
whether  critical  habitat  remains  forever 
or  is  eliminated  if  the  species  is 
delisted. 

Our  response:  The  critical  habitat 
designation  is  removed  at  the  time  the 
species  is  delisted. 

Comment  60:  The  oil  industry 
commented  that  the  original  listing  of 
eiders  and  subsequent  critical  habitat 
designation  may  have  indirect  negative 
effects  on  eiders  by  stimulating  more 
intrusive  research  on  the  North  Slope 
and  elsewhere,  resulting  in  increased 
disturbance  during  nesting. 


Our  response:  The  only  effect  of 
critical  habitat  designation  is  through 
section  7  of  the  Act,  which  requires 
Federal  agencies  to  consult  with  the 
Service  on  actions  they  permit,  fund,  or 
conduct  that  may  adversely  affect  listed 
species  or  adversely  modify  or  destroy 
critical  habitat.  We  believe  that  neither 
the  need  to  consult  or  outcome  of 
consultations  will  be  affected  by  critical 
habitat  designation  because  we 
ciurently  consider  the  potential  habitat 
impacts  of  proposed  projects  during 
consultation.  Any  research  on  the  North 
Slope  or  anywhere  else  in  the  occupied 
range  of  the  spectacled  eider  that  might 
resiUt  in  "take"  occurring  would  require 
a  section  10(a)(1)(A)  permit  from  the 
Service.  If  the  authorization  of  such  a 
permit  may  affect  a  listed  species,  an 
intra-agency  section  7  consultation  must 
be  initiated.  Any  such  consultation  will 
consider  any  direct,  indirect, 
interrelated,  or  interdependent  effects  of 
the  action.  No  permits  would  be  issued 
if  significant  adverse  impacts  were 
anticipated. 

Comment  61 :  Preventative  measures 
like  critical  habitat  designation  are 
cheaper  and  more  productive  and 
efficient  than  piecemeal  restoration  after 
environmental  damage  is  done. 

Our  response:  We  view  critical  habitat 
as  more  of  an  educational  tool  than  as 
a  preventive  measure.  Critical  habitat 
designation  adds  few,  if  any,  regulatory 
requirements,  and  it  is  difficult  to 
envision  a  scenario  in  which  critical 
habitat  may  prevent  any  action  frtim 
occurring  that  would  not  already  be 
prevented  by  virtue  of  the  presence  of 
the  listed  species  itself.  An  exception  to 
this  would  be  if  a  project  were  to 
adversely  modify  or  destroy  critical 
habitat  that  had  been  designated  in 
imoccupied  habitat.  However,  we  have 
not  designated  any  imoccupied  habitat 
as  critical  habitat  for  the  spectacled 
eider. 

Smnmary  of  Changes  From  the 
Proposed  Rule 

Based  on  a  review  of  public 
comments  received  on  the  proposed 
determination  of  critical  habitat  for  the 
spectacled  eider,  we  reevaluate  our 
proposed  designation  of  critical  habitat 
for  the  species.  This  resulted  in  eight 
significant  changes  that  are  reflected  in 
this  final  rule.  These  are — (1)  the 
reduction  in  size  of  the  minimum 
mapping  unit  from  township  to  section 
for  terrestrial  critical  habitat;  (2)  the 
elimination  of  Proposed  Unit  1  (North 
Y-K  Delta  Unit);  (3)  exclusion  of  lands 
within  Proposed  Units  3  and  4  (Central 
and  South  Y-K  Delta  Units, 
respectively)  that  are  not  within  the 
vegetated  intertidal  zone;  (4)  the 


elimination  of  marine  waters  associated 
with  Units  1,3,  and  4;  (5)  the 
elimination  of  Proposed  Unit  5  (North 
Slope  Unit);  (6)  the  reduction  in  size  of 
Proposed  Unit  6  (Norton  Sound  Unit); 
(7)  the  reduction  in  size  of  Proposed 
Unit  7  (Ledyard  Bay  Unit);  and  (8) 
refinement  in  the  definition  of  primary 
constituent  elements  for  all  units.  A 
detailed  discussion  of  the  basis  for 
changes  from  the  proposed  rule  can  be 
found  under  the  Rationale  for  the  Final 
Designation  section. 

We  changed  our  level  of  resolution 
from  townships  to  sections  in  an  effort 
to  minimize  inclusion  of  nonessential 
and  imsuitable  habitats  within  our 
critical  habitat  border.  Although  doing 
so  resulted  in  a  reduction  of  total  area 
included  as  critical  habitat,  we  do  not 
believe  that  it  resulted  in  any  exclusion 
of  habitat  that  contained  the  primary 
constituent  elements  found  in  the 
vegetated  intertidal  zone. 

Economic  Analysis 

Section  4(b)(2)  of  the  Act  requires  us 
to  designate  critical  habitat  on  the  basis 
of  the  best  scientific  and  commercial 
data  available  and  to  consider  the 
economic  and  other  relevant  impacts  of 
designating  a  particular  area  as  critical 
habitat.  We  may  exclude  areas  from 
critical  habitat  upon  a  determination 
that  the  benefits  of  such  exclusions 
outweigh  the  benefits  of  specifying  such 
areas  as  critical  habitat.  We  cannot 
exclude  such  areas  from  critical  habitat 
when  such  exclusion  will  result  in  the 
extinction  of  the  species. 

Economic  effects  caused  by  listing  the 
spectacled  eider  as  a  threatened  species 
and  by  other  statutes  are  the  baseUne 
against  which  the  effects  of  critical 
habitat  designation  are  evaluated.  The 
economic  analysis  must  then  examine 
the  incremental  economic  and 
conservation  effects  and  benefits  of  the 
critical  habitat  designation.  Economic 
effects  are  measured  as  changes  in 
national  income,  regional  jobs,  and 
household  income.  A  draft  analysis  of 
the  economic  effects  of  spectacled  eider 
critical  habitat  designation  was 
prepared  (Industrial  Economics, 
Incorporated,  2000)  and  made  available 
for  public  review  (August  24,  2000;  65 
FR  51577). 

The  final  analysis,  which  reviewed 
and  incorporated  public  comnients, 
concluded  that  no  significant  economic 
impacts  are  expected  from  critical 
habitat  designation  above  and  beyond 
that  already  imposed  by  listing  the 
spectacled  eider.  The  most  likely 
economic  effects  of  critical  habitat 
designation  are  on  activities  funded, 
authorized,  or  carried  out  by  a  Federal 
agency.  The  analysis  examined  the 
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effects  of  the  proposed  designation  on: 
(1)  Re-initiation  of  section  7 
consultations,  (2)  length  of  time  in 
which  section  7  consultations  are 
completed,  and  (3)  new  consultations 
required  due  to  critical  habitat 
designation.  Because  areas  proposed  for 
critical  habitat  are  within  the  geographic 
range  occupied  by  the  spectacled  eider, 
activities  that  may  affect  critical  habitat 
may  also  affect  the  species,  and  would 
thus  be  subject  to  consultation  whether 
or  not  critical  habitat  is  designated.  We 
believe  that  any  project  that  would 
adversely  modify  or  destroy  critical 
habitat  would  also  jeopardize  the 
continued  existence  of  the  species,  and 
that  reasonable  and  prudent  alternatives 
to  avoid  jeopardizing  the  species  would 
also  avoid  adverse  modification  of 
critical  habitat.  Thus,  no  regulatory 
burden  or  associated  significant 
additional  costs  would  accrue  because 
of  critical  habitat  above  and  beyond  that 
resulting  from  listing.  Our  economic 
analysis  does  recognize  that  there  may 
be  costs  from  delays  associated  with 
reinitiating  completed  consultations 
after  the  critical  habitat  designation  is 
made  final.  There  may  also  be  economic 
effects  due  to  the  reaction  of  the  real 
estate  market  to  critical  habitat 
designation,  as  real  e5tate  values  may  be 
lowered  due  to  perceived  mcrease  in  the 
regulatory  burden.  We  believe  this 
impact  will  be  short-term. 

A  copy  of  the  final  economic  analysis 
and  description  of  the  exclusion  process 
with  supporting  docxunents  are 
included  in  our  administrative  record 
and  may  be  obtained  by  contacting  our 
office  (see  ADDRESSES  section). 

Required  Determinations 

Regulatory  Planning  and  Review 

This  document  has  been  reviewed  by 
the  Office  of  Management  and  Budget 
(OMB),  in  accordance  with  Executive 


Order  12866.  OMB  makes  the  final 
determination  under  Executive  Order 
12866. 

(a)  This  rule  will  not  have  an  annual 
economic  effect  of  $100  million  or 
adversely  affect  an  economic  sector, 
productivity,  jobs,  the  environment,  or 
other  units  of  government.  A  cost- 
benefit  and  economic  analysis  is  not 
required. 

The  spectacled  eider  was  listed  as  a 
threatened  species  in  1993.  Since  it  was 
listed,  we  have  conducted  5  formal 
section  7  consultations  on  projects  or 
actions  that  were  likely  to  adversely 
affect  spectacled  eiders.  In  addition, 
since  1998,  we  issued  17  section 
10(a)(1)(A)  permits  for  research  projects 
that  may  have  affected  or  were  likely  to 
adversely  affect  spectacled  eiders.  We 
have  not  issued  any  section  10(a)(1)(B) 
incidental  take  permits  for  this  species 
or  within  the  range  of  this  species. 

The  areas  designated  as  critical 
habitat  are  currently  within  the 
geographic  range  occupied  by  the 
spectacled  eider.  Under  the  Act,  critical 
habitat  may  not  be  adversely  modified 
by  a  Federal  agency  action;  it  does  not 
impose  any  restrictions  on  non-Federal 
persons  imless  they  are  conducting 
activities  funded  or  otherwise 
sponsored  or  permitted  by  a  Federal 
agency  (Table  4).  Section  7  requires 
Federal  agencies  to  ensure  that  they  do 
not  jeopardize  the  continued  existence 
of  the  species.  Based  upon  our 
experience  with  the  species  and  its 
needs,  we  conclude  that  any  Federal 
action  or  authorized  action  that  could 
potentially  cause  adverse  modification 
of  designated  critical  habitat  woidd 
currently  be  considered  as  "jeopardy" 
under  the  Act.  Accordingly,  the 
designation  of  areas  within  the 
geographic  range  occupied  by  the 
spectacled  eider  does  not  have  any 
incremental  impacts  on  what  actions 


may  or  may  not  be  conducted  by 
Federal  agencies  or  non-Federal  persons 
that  receive  Federal  authorization  or 
funding.  Non-Federal  persons  that  do 
not  have  a  Federal  "sponsorship"  of 
their  actions  are  not  restricted  by  the 
designation  of  critical  habitat  although 
they  continue  to  be  bound  by  the 
provisions  of  the  Act  concerning  "take" 
of  the  species. 

(b)  This  rule  will  not  create 
inconsistencies  with  other  agencies' 
actions.  As  discussed  above,  Federal 
agencies  have  been  required  to  ensiu« 
that  their  actions  do  not  jeopardize  the 
continued  existence  of  the  spectacled 
eider  since  the  species  was  listed  in 
1993.  The  prohibition  against  adverse 
modification  of  critical  habitat  is  not 
expected  to  impose  any  restrictions  in 
addition  to  those  that  currently  exist 
because  all  designated  critical  habitat  is 
within  the  geographic  range  occupied 
by  the  spectacled  eider.  Because  of  the 
potential  for  impacts  on  other  Federal 
agency  activities,  we  will  continue  to 
review  this  action  for  any 
inconsistencies  with  other  Federal 
agency  actions. 

(c)  This  nde  will  not  materially  affect 
entitlements,  grants,  user  fees,  loan 
programs,  or  the  rights  and  obligations 
of  their  recipients.  Federal  agencies  are 
currently  required  to  ensure  that  their 
activities  do  not  jeopardize  the 
continued  existence  of  the  species,  and 
as  discussed  above  we  do  not  anticipate 
that  the  adverse  modification 
prohibition  (resulting  from  critical 
habitat  designation)  will  have  any 
significant  incremental  effects. 

(d)  This  rule  will  not  raise  novel  legal 
or  policy  issues.  This  final 
determination  follows  the  requirements 
for  determining  critical  habitat 
contained  in  the  Endangered  Species 
Act. 


Table  4.— Impacts  of  Spectacled  Eider  Listing  and  Critical  Habitat  Designation 


Categories  of  activities 

Activities  potentialty  affected  by  species  listing  only  ^ 

Additional  activities  potentially 

affected  by  critical  habitat 

designation  2 

Federal  activities  potentially  affected  ^ 

Removing,  disturtMng,  or  destroying  spectacled  eider  habitat 
(as  defined  in  the  primary  constituent  elements  discussion) 
or  appreciably  decreasing  habitat  value  or  quality  through 
indirect  effects,  whether  by  paving,  covering,  draining,  Im- 
pounding, hydrologically  altering,  contaminating,  or  other- 
wise altering  through  mechanical  means  or  through  eco- 
logical disruption  {e.g.,  gravel  pad  construction,  travel  by 
motorized  vehicle  across  unfrozen  tundra,  fuel  transport 
and  related  fueling  operations.   Introduction  of  contami- 
nants, use  of  lead  shot  while  hunting,  commercial  fishing, 
operation  of  open  landfills  and  other  activities  that  may  en- 
hance  predator  populations   or  concentrate   them   near 
eiders,  disturbance  of  benthic  communities  through  trawl- 
ing, offal  discharge,  and  han/est  of  benthic  organisms). 

None. 

/ 
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Table  4.— Impacts  of  Spectacled  Eider  Listing  and  Critical  Habitat  Designation— Continued 


Categories  of  activities 


Private  activities  potentially  affected* 


Activities  potentially  affected  by  species  listing  only  ^ 


Removing,  disturt>ing,  or  destroying  spectacled  eider  fiabttat 
(as  defined  in  the  primary  constituent  elements  discussion) 
or  appreciably  decreasing  habitat  value  or  quality  through 
indirect  effects,  whether  by  paving,  covering,  draining,  im- 
pounding, hydrologically  altering,  contaminating,  or  otfier- 
wise  altering  through  mechanical  means  or  through  eco- 
logical disruption  {e.g.,  gravel  pad  construction,  travel  by 
motorized  vehicle  across  unfrozen  tundra,  fuel  transport 
and  related  fueling  operations,  introduction  of  contami- 
nants, use  of  lead  shot  while  hunting,  commercial  fishing, 
and  activities  that  may  enhance  predator  populations  or 
concentrate  tf>em  near  eider  habitat. 


Additional  activities  potentially 

affected  by  critical  habitat 

designation  2 


None. 


^  This  column  represents  tt>e  activities  potentially  affected  by  listing  the  spectacled  eider  as  a  threatened  species  (May  10,  1993,  58  FR  27474) 
under  the  Endangered  Species  Act. 

2  This  column  represents  the  activities  potentially  affected  by  the  critical  habitat  designation  in  addition  to  tfiose  activities  potentially  affected  by 
listing  the  species. 

3  Activities  initiated  by  a  Federal  agency. 

*  Activities  initiated  by  a  private  entity  that  may  need  Federal  authorization  or  funding. 


1! 


egulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.) 

In  the  economic  analysis,  we 
determined  that  designation  of  critical 
habitat  will  not  have  a  significant  effect 
on  a  substantial  niunber  of  small 
entities.  As  discussed  under  Regulatory 
Planning  and  Review  above  and  in  this 
final  determination,  this  designation  of 
critical  habitat  for  the  spectacled  eider 
is  not  expected  to  result  in  any 
restrictions  in  addition  to  those 
currently  in  existence.  As  indicated  on 
Table  1  (see  Critical  Habitat  Designation 
section)  we  have  designated  property 
owned  by  Federal,  State  and  local 
governments,  and  private  property. 

Within  these  areas,  the  types  of 
Federal  actions  or  authorized  activities 
that  we  have  identified  as  potential 
concerns  are: 

(1)  Regulation  of  activities  affecting 
waters  of  the  Army  Corps  under  section 
404  of  the  Clean  Water  Act; 

(2)  Regulation  of  water  flows, 
damming,  diversion,  and  channelization 
by  Federal  agencies; 

(3)  Regidation  of  commercial  fisheries 
by  the  National  Marine  Fisheries 
Service; 

(4)  Law  enforcement  in  United  States 
Coastal  Waters  by  the  U.S.  Coast  Cuard; 

(5)  Road  construction  and 
maintenance  by  the  Federal  Highway 
Administration; 

(6)  Regulation  of  airport  improvement 
activities  by  the  Federal  Aviation 
Administration  jiuisdiction; 

(7)  Regulation  of  subsistence  harvest 
activities  on  Federal  lands  by  the  U.S. 
Fish  and  Wildlife  Service; 

(8)  Regulation  of  mining  and  oil 
development  activities  by  the  Minerals 
Management  Service; 


(9)  Regulation  of  home  construction 
and  alteration  by  the  Federal  Housing 
Authority; 

(10)  Hazard  mitigation  and  post- 
disaster  repairs  funded  by  the  Federal 
Emergency  Management  Agency; 

(1 1)  Construction  of  communication 
sites  licensed  by  the  Federal 
Commimications  Commission;  and 

(12)  Wastewater  discharge  irom 
communities  and  oil  development 
facilities  permitted  by  the 
Environmental  Protection  Agency; 

(13)  Other  activities  funded  by  the 
U.S.  Environmental  Protection  Agency, 
Department  of  Energy,  or  any  other 
Federal  agency. 

Many  of  these  activities  sponsored  by 
Federal  agencies  within  critical  habitat 
areas  are  carried  out  by  small  entities  (as 
defined  by  the  Regulatory  Flexibility 
Act)  through  contract,  grant,  permit,  or 
other  Federal  authorization.  These 
actions  are  currenUy  required  to  comply 
with  the  listing  protections  of  the  Act, 
and  the  designation  of  critical  habitat  is 
not  anticipated  to  have  any  additional 
effects  on  these  activities. 

For  actions  on  non-Federal  property 
that  do  not  have  a  Federal  connection 
(such  as  funding  or  authorization),  the 
current  restrictions  concerning  take  of 
the  species  remain  in  effect,  and  this 
final  determination  will  have  no 
additional  restrictions. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (5  U.S.C.  804(2)) 

In  the  economic  analysis,  we 
determined  whether  designation  of 
critical  habitat  would  cause  (a)  any 
effect  on  the  economy  of  $100  million 
or  more,  (b)  any  increases  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 


government  agencies,  or  geographic 
regions  in  the  economic  analysis,  or  (c) 
any  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S.-based  enterprises  to  compete 
with  foreign-based  enterprises.  Refer  to 
the  final  economic  analysis  for  a 
discussion  of  the  effects  of  this 
determination. 

Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1501  et  seq.) 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501  et 
seq.): 

(a)  This  rule  will  not  "significantiy  or 
uniquely"  affect  small  governments.  A 
Small  Government  Agency  Plan  is  not 
required.  Small  governments  will  only 
be  affected  to  the  extent  that  any  Federal 
funds,  permits  or  other  authorized 
activities  must  ensure  that  their  actions 
will  not  adversely  affect  the  critical 
habitat.  However,  as  disctissed  in 
section  1 ,  these  actions  are  currenUy 
subject  to  equivalent  restrictions 
through  the  listing  protections  of  the 
species,  and  no  fiulher  restrictions  are 
anticipated. 

(b)  This  rule  will  not  produce  a 
Federal  mandate  of  $100  million  or 
greater  in  any  year,  that  is,  it  is  not  a 
"significant  regiUatory  action"  under 
the  Unfunded  Mandates  Reform  Act. 
The  designation  of  critical  habitat 
imposes  no  obligations  on  State  or  local 
governments. 

Takings 

In  accordance  with  Executive  Order 
12630,  the  rule  does  not  have  significant 
takings  implications.  A  takings 
implication  assessment  is  not  required. 
As  discussed  above,  the  designation  of 
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critical  habitat  affects  only  Federal 
agency  actions.  The  rule  will  not 
increase  or  decrease  the  current 
restrictions  on  private  property 
concerning  take  of  the  spectacled  eider. 
Due  to  ciurent  public  knowledge  of  the 
species  protection,  the  prohibition 
against  take  of  the  species  both  within 
and  outside  of  the  designated  areas,  and 
the  fact  that  critical  habitat  provides  no 
incremental  restrictions,  we  do  not 
anticipate  that  property  values  will  be 
affected  by  the  critical  habitat 
designation.  While  real  estate  market 
values  may  temporarily  decline 
following  designation,  due  to  the 
perception  that  critical  habitat 
designation  may  impose  additional 
regulatory  biudens  on  land  use,  we 
expect  any  such  impacts  to  be  short 
term.  Additionally,  critical  habitat 
designation  does  not  preclude 
development  of  HCPs  and  issuance  of 
incidental  take  permits.  Landowners  in 
areas  that  are  included  in  the  designated 
critical  habitat  will  continue  to  have  the 
opportunity  to  utilize  their  property  in 
ways  consistent  with  the  survival  of  the 
spectacled  eider. 

Federalism 

In  accordance  with  Executive  Order 
13132,  the  rule  does  not  have  significant 
Federalism  effects.  A  Federalism 
assessment  is  not  required.  The 
designation  of  critical  habitat  within  the 
geographic  range  occupied  by  the 
spectacled  eider  imposes  no  additional 
restrictions  to  those  currently  in  place, 
and  therefore  has  little  incremental 
impact  on  State  and  local  governments 
and  their  activities.  The  designation 
may  have  some  benefit  to  these 
governments  in  that  the  areas  essential 
to  the  conservation  of  the  species  are 
more  clearly  defined,  and  the  primary 
constituent  elements  of  the  habitat 
necessary  to  the  survival  of  the  species 
are  specifically  identified.  While  this 
definition  and  identification  does  not 
alter  where  and  what  federally 
sponsored  activities  may  occur,  it  may 
assist  these  local  governments  in  long 
range  planning  (rather  than  waiting  for 
case  by  case  section  7  consultations  to 
occur). 


Civil  Justice  Reform 

In  accordance  with  Executive  Order 
12988,  the  Office  of  the  Solicitor  has 
determined  that  the  rule  does  not 
unduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order.  We  designate 
critical  habitat  in  accordance  with  the 
provisions  of  the  Endangered  Species 
Act.  The  determination  uses  standard 
property  descriptions  and  identifies  the 
primary  constituent  elements  within  the 
designated  areas  to  assist  the  public  in 
imderstanding  the  habitat  needs  of  the 
spectacled  eider. 

Paperwork  Reduction  Act  of  1995  (44 
U.S.C  3501) 

This  rule  does  not  contain  any 
information  collection  requirements  for 
which  0MB  approval  under  the 
Paperwork  Reduction  Act  is  required. 

National  Enviromnental  Policy  Act 

We  have  determined  that  an 
Environmental  Assessment  and/or  an 
Environmental  Impact  Statement  as 
defined  by  the  National  Environmental 
Policy  Act  of  1969  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  as  amended.  A 
notice  outlining  our  reason  for  this 
determination  was  published  in  the 
Federal  Register  on  October  25, 1983 
(48  FR  49244).  This  final  determination 
does  not  constitute  a  major  Federal 
action  significantiy  affecting  the  quality 
of  the  human  environment. 

Govemment-to-Govemment 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29, 1994, 
"Govemment-to-Govemment  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951)  and  512 
DM  2,  we  imderstand  that  we  must 
relate  to  federally  recognized  Tribes  on 
a  Govemment-to-Govemment  basis. 
Secretarial  Order  3206  American  Indian 
Tribal  Rights,  Federal-Tribal  Tmst 
Responsibilities  and  the  Endangered 
Species  Act  states  that  "Critical  habitat 
shall  not  be  designated  in  such  areas  [an 
area  that  may  impact  Tribal  trust 
resources]  unless  it  is  determined 
essential  to  conserve  a  listed  species.  In 
designating  critical  habitat,  we  shall 


evaluate  and  document  the  extent  to 
which  the  conservation  needs  of  a  listed 
species  can  be  achieved  by  limiting  the 
designation  to  other  lands."  While  this 
Order  does  not  apply  to  the  State  of 
Alaska,  we  recognize  otu'  responsibility 
to  inform  affected  Native  Corporations, 
and  regional  and  local  Native 
governments  of  this  proposal.  During 
the  open  comment  period,  we 
coordinated  extensively  with  Native 
communities,  sought  traditional  Native 
knowledge,  extended  the  open  comment 
period  on  two  occasions  to 
accommodate  the  traditional  Alaska 
Native  lifestyle,  and  held  16  meetings 
with  Native  organizations,  in  rural 
Alaska  Native  communities,  or  that 
were  attended  by  Alaska  Natives. 

References  Cited 

A  complete  list  of  all  references  cited 
in  this  rule  is  available  upon  request 
firom  the  Ecological  Services  Anchorage 
Field  Office  (see  ADDRESSES  section). 

Author 

The  primary  authors  of  this  document 
are  Greg  Balogh  and  Terry  Antrobus  (see 
ADDRESSES  section). 

List  of  Subiects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Regulation  Promulgation 

Accordingly,  we  amend  part  17, 
subchapter  B  of  chapter  I,  titie  50  of  the 
Code  of  Federal  Regulations  as  set  forth 
below: 

PART  17— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500;  unless  otherwise  noted. 

2.  In  §  17.11  (h)  revise  the  entry  for 
"spectacled  eider"  in  alphabetical  order 
under  "BIRDS"  to  read  as  follows: 

§  17.1 1    Endangered  and  threatened 
vvildllle. 


(h)* 


* 
•  * 
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Species 


Common  name 


Scientific  nanie 


Historic  range 


Vertebrate  population 

where  endangered  or 

threatened 


Status 


When         Criticai        Spectal 
listed  habitat  rules 


BIRDS 

Eider,  spectacled Somateria 

{=Arctonetta, 

=Lampmnetta,) 

fischeri. 


USA  (AK);  Russia Entire 


503  17.95(b)  NA 


3.  Amend  §  1 7.95  (b)  by  adding 
critical  habitat  for  the  spectacled  eider 
[Somateria  fischeri)  in  die  same 
alphabetical  order  as  this  species  occius 
in  §  17.11  (h)  to  read  as  follows: 

§  1 7.95    Critical  habitat— fish  and  wildHfe. 

at  *  *  *  * 

1 1  (b)  Birds. 

H    *    *    *    ' 

SPECTACLED  EIDER  [Somateria 
fischeri) 

1.  Critical  habitat  units  are  depicted  for 
Unit  1  (Central  Yukon-Kuskokwim  Delta), 
Unit  2  (South  Y-K  Delta  Unit),  Unit  3 
(Norton  Sound),  Unit  4  (Ledyard  Bay),  and 
Unit  5  (the  Wintering  Unit  in  the  Bering  Sea 
between  St.  Lawrence  and  St.  Matthew 


Islsuids)  for  reference  only.  The  areas  in 
critical  habitat  are  described  below. 
2.  Within  these  areas,  the  primary 
constituent  elements  are  those  habitat 
components  that  are  essential  for  the  primary 
biological  needs  of  feeding,  nesting,  brood 
rearing,  roosting,  molting,  migrating  and 
wintering.  The  primary  constituent  elements 
for  Units  1  and  2  (the  Y-K  Delta  units) 
include  the  vegetated  intertidal  zone  and  all 
open  water  inclusions  within  this  zone. 
Primary  constituent  elements  for  the  Norton 
Sound  Unit  (Unit  3)  and  the  Ledyard  Bay 
Unit  (Unit  4)  include  all  marine  waters 
greater  than  5  m  (16.4  ft)  in  depth  and  less 
than  or  equal  to  25  m  (82.0  ft)  in  depth,  along 
with  associated  marine  aquatic  flora  and 
fauna  in  the  water  column,  and  the 
underlying  marine  benthic  community. 
Primary  constituent  elements  for  the 


Wintering  Unit  (Unit  5)  include  all  marine 
waters  less  than  or  equal  to  75  m  (246.1  ft) 
in  depth,  along  with  associated  marine 
aquatic  flora  and  fauna  in  the  water  column, 
and  the  underlying  marine  benthic 
community.  Critical  habitat  does  not  include 
those  areas  within  the  boundary  of  any  unit 
that  do  not  fit  the  description  of  primary 
constituent  elements  for  that  unit. 

3.  Critical  habitat  does  not  include  existing 
features  and  structures,  such  as  buildings, 
roads,  pipelines,  utility  corridors,  airports, 
other  paved  areas,  and  other  developed  areas. 

4.  This  final  rule  designating  critical 
habitat  for  the  spectacled  eider  uses 
published  coordinates  of  prominent 
landmarks,  when  appropriate,  obtained  from 
the  Dictionary  of  Alaska  Place  Names. 

BILUNG  CODE  4310-6e-P 


9178 


Federal  Register /Vol.  66,  No.  25  /  Tuesday,  February  6,  2001 /Rules  and  Regulations 


Spectacled  Eider  Critical  Habitat 
Units  1  and  2:  Yukon-Kuskokwim  Delta 
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Unit  1.  Central  Y-K  Delta  Unit 

Seward  Meridian:  T19N.  R91W,  Sections 
24,  25,  26,  33,  34.  35,  36;  T19N,  R90W, 
Sections  13, 14, 17, 18, 19-36;  T18N,  R90W, 
Sections  1-24,  26-33;  T18N,  R91W,  Sections 
1-5,  7-28,  33-36;  T18N,  R92W,  Sections  10- 
30;  T18N,  R93W,  Sections  21-27;  T16N, 
R91W,  Sections  1-36;  T16N,  R92W,  Sections 
1-4, 10-15,  21-36;  T16N,  R93W,  Section 
36;T15N,  R89W,  Sections  1-36;  T15N,  R90W, 
Sections  1-36;  T15N,  R91W,  Sections  1-36; 
T15N,  R92W,  Sections  1-36;  T15N,  R93W, 
Sections  1,2, 11-14,  23-26,  36;  T14N,  R89W, 
Sections  1-36;  T14N,  R90W,  Sections  1-36; 
TUN,  R91W,  Sections  1-29,  32-36;  T14N, 
R92W.  Sections  1-18,  24;  T14N,  R93W, 


Sections  1, 12;  T13N,  R87W,  Sections  1-36; 
T13N,  R88W,  Sections  1-36;  T13N,  R89W, 
Sections  1-36;  T13N,  R90W,  Sections  1-36; 
T13N.  R91W,  Sections  1-5,  8-17,  20-29,  32- 
36;  T12N,  R87W,  Sections  1-36;  T12N, 
R88W,  Sections  1-29,  31-36;  T12N,  R89W, 
Sections  1-35;  T12N,  R90W,  Sections  1-4,  9- 
14,  23-25;  T12N,  R91W.  Sections  1-36; 
T12N,  R92W.  Sections  1-4,  9-16,  21-28,  34- 
36;  TUN,  R87W,  Sections  1-36;  TllN, 
R88W,  Sections  1-36,  "VUji,  R89W,  Sections 
1-6,  9-12,  25-36;  TllN.  R91W,  Sections  1- 
6;  TlON,  R88W,  Sections  1-26,  29-33,  35,  36; 
TlON,  R89W,  Sections  1-35;  TlON,  R90W, 
Sections  1,  2, 11-14,  24,  25;  T9N,  R87W, 
Sections  J-35;  T9N,  R88W,  Sections  1, 4-10, 


13-36;  T9N,  R89W,  SecUons  13, 14,  23-26. 
35,  36;  T8N,  R89W,  Sections  1-5.  7-24,  26- 
34;  T8N,  R90W,  Sections  1-2, 11. 13, 14,  23- 
26,  36; 

Unit  2.  South  Y-4C  Delta  Unit 

Seward  Meridian:  T4N.  R90W,  Sections 
30-32;  T4N,  R91W,  Sections  1-3,  8-17,  20- 
28,  34-36;  T3N,  R89W,  Section  19;  T3N, 
R90W,  Sections  4-11,  13-28,  34-36;  T3N, 
R91W,  Sections  1-3, 11-13;  T2N,  R88W, 
Sections  4-9, 16-22,  26-30.  32-36;  T2N, 
R89W,  Sections  1-6,  12,  13,  24;  TIN.  R88W. 
Sections  1-4,  11-14,  24-25. 
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Unit  3.  Norton  Sound  Unit 

The  area  bound  by  the  following 
description:  From  Cape  Darby  (64°19'00"  N  x 
162°47'00''  W)  south  along  the  line  of 
longitude  162°47'00*'  W  to  the  opposite  shore 
of  Norton  Sound  {63°12'51'  N  x  162°47'00' 


W),  thence  along  the  mean  low  tide  line  of 
the  Alaska  coast  north  and  east  to  Point 
Dexter  (64°32'00'  N  x  161°23'00'  W),  thence 
aiong  the  great  circle  route  to  the  southern 
bank  of  the  mouth  of  Quiktalik  Creek 
(64°36'00'  N  X  162°18'00'  W),  and  fixim  that 


point  along  the  mean  low  tide  line  of  the 
Alaska  coast  south  and  west  to  Cape  Darby 
(64''19'0(r  N  X  162°47'00'  W).  The  lands  of 
Stuart  Island  are  excluded  from  Unit  3. 

BMJJNG  CODE  4310-SS-P 


9182 


Federal  Register / Vol.  66,  No.  25 /Tuesday,  February  6,  2001 /Rules  and  Regulations 


CO 


03 


>*j 

05 

05 

O 

CD 

iti 

"O 

^_ 

o 

05 

(D 

■g 
ijj 

"D 

0 
o 

B 
o 

0) 
CO 


0) 


CO      2? 

(D     (D 


o 

CM 

0 

E 
o 

5 

O 

o 

CN 

v~ 

O 

o 

O 

O 

^ 

o 

(0 
O 


O 


3 
(A 


(D 
Q. 

O 


BILUNG  CODE  4310-55-C 


9182 


Federal  Register / Vol.  66,  No.  25 /Tuesday,  February  6,  2001 /Rules  and  Regulations 


HJJNQ  cone  4310-66-C 


Unit  4.  Ledyard  Bay  Unit 

The  area  bound  by  the  following 
description:  ftxim  the  point  1  nm  true  north 
of  Cape  Lisbume  (68°54'00'  N  x  166°13'00' 
W),  remaining  1.0  nm  offshore  of  the  mean 
low  tide  line  (maintaining  a  1.0  nm  buffer 


from  the  mean  low  tide  line)  of  the  Alaska 
coast  north  and  east  to  70°20'00''  N  x 
161°56'11'  W  (1  nm  offshore  of  Icy  Cape); 
thence  west  along  the  line  of  latitude 
70°20'00''  N  to  the  point  70°20'00"  N  x 
164°00'00"  W;  thence  along  a  great  circle 


route  to  €9°12'00"  N  x  lee'ia'DC  W;  thence 
due  south  to  the  point  of  originl  nm  true 
north  of  Cape  Lisbume  (68°54'00"  N  x 
166°13'00"W). 
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Spectacled  Eider  Critical  Habitat 
Unit  5:  Wintering  Area 
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Spectacled  Eider  Critical  Habitat 
Unit  5:  Wintering  Area 
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Unit  5.  Wintering  Area  Unit  of  the  south  shore  of  St.  Lawrence  Island  to 

The  area  bound  by  the  following  63°30'00''  N  x  171°50'13'  W,  west  to  the  U.S.- 

description:  from  ei'OO'OO"  N  x  1 74°30'00'  W  Russia  border  at  63''30'00"  N  x  1 73°22'45'  N, 

east  along  that  latitude  to  61°00'00'  N  x  southwest  along  the  U.S.-Russia  Border  to 

169°00'00'  W,  north  along  169°00'00''  W  62°58'l(r  N  x  174°30'00'  W,  south  along 

longitude  to  the  south  shore  of  St.  Lawrence  174°30'00''  W  to  61°00'0(r  N  x  174°30'00''  W 

Island  (at  es-lO'lB' N  x  leg^OO'DO"  W;  thence  ,         *         ,         »         » 
west  and  north  along  the  mean  low  tide  line 


Dated:  January  10,  2001. 

Kenneth  L.  Smith, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

[FR  Doc.  01-1342  Filed  2-5-01;  8:45  am] 
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RULES  GOING  INTO 
EFFECT  FEBRUARY  6, 
2001 


ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution:  standards  of 
performance  for  new 
stationary  sources: 
Opacity  continuous  emission 

monitoring  system 

equipment;  published  8- 

10-00 
J^r  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Alabama;  published  12-8-00 
I  kjperfund  program: 
National  oil  and  hazardous 

substances  contingency 

plan — 

National  priorities  list 

L      update;  published  12-8- 
00 
DERAL 
COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 
Telecommunications  Act  of 
1996;  implementation — 
Deployment  of  wireline 
services  offering 
advanced 

telecommunications 
capability;  published  2- 
6-01 
Wireless  telecommunications 
sen/ices— 746-764  and 
776-794  MHz  bands; 
service  rules;  revision; 
published  2-6-01 
ItRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Boeing;  published  1-22-01 
Bombardier  publisfied  1-22- 

01 
Eurocopter.  Deutschland 

GmbH;  published  1-2-01 
MO  Helicopters,  Inc.; 
published  1-22-01 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Mariceting 
Service 

Cranberries  grown  in — 


Massachusetts  et  al.; 
comments  due  by  2-12- 
01;  published  1-12-01 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  importation  of 
animals  and  animal 
products: 

Rinderpest  and  foot-and- 
mouth  disease;  disease 
status  change — 
Uruguay;  comments  due 
by  2-12-01;  published 
12-13-00 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Ball  and  roller  bearings  and 
vessel  propellers; 
domestic  source 
restrictions;  comments 
due  by  2-12-01;  published 
12-13-00 

ENERGY  DEPARTMENT 
Federal  Ertergy  Regulatory 
Commission 

Electric  utilities  (Federal  Power 
Act): 
Open  Access  Same-Time 

Information  System 

(OASIS)  Phase  II; 

comments  due  by  2-15- 

01;  published  7-26-00 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Federal-State  Joint  Board 
on  Universal  Service — 

Children's  Intemet 
Protection  Act; 
implmentation; 
comments  due  by  2-15- 
01;  published  1-31-01 

FEDERAL  RESERVE 
SYSTEM 

Bank  holding  companies  and 
change  in  bank  control 
(Regulation  Y): 
Financial  data  processing 
activities,  change  in 
conditions  that  govern 
conduct;  and  financial 
holding  companies 
allowed  to  own  data 
storage  companies; 
comments  due  by  2-16- 
01;  published  12-21-00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Biological  products: 
Blood  and  blood 
components — 
Current  good 
manufacturing  practice; 
consignees  and 
transfusion  recipients 


notified  of  increased 
risk  of  HCV  infection 
transmission 
("lookback");  comments 
due  by  2-14-01; 
published  11-16-00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Inspector  General  Office, 
Health  and  Human  Services 
Department 

Medicare  and  State  health 
care  programs: 
Safe  hartxx  provisk>ns  and 
special  fraud  alerts;  intent 
to  develop  regulations; 
comments  due  by  2-12- 
01;  published  12-14-00 

INTERIOR  DEPARTMENT 
Land  Management  Bureau 

Minerals  management: 
Fee  changes;  comments 
due  by  2-13-01;  put>lished 
12-15-00 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 
Critical  habitat 
designations — 
Various  plants  from  Maui 
and  Kahoolawe.  HI; 
comments  due  by  2-16- 
01;  published  12-18-00 
Sacramento  splittail; 
comments  due  by  2-12- 
01;  published  1-12-01 
Westem  sage  grouse 
(Washington  population); 
status  review;  comments 
due  by  2-16-01;  published 
1-9-01 

INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Outer  Continential  Sfielf;  oil, 
gas.  and  sulphur  operations: 
AHected  State;  definition 
removed;  comments  due 
by  2-13-01;  published  12- 
15-00 

INTERIOR  DEPARTMENT 
National  Park  Service 
Historic  properties  leasing 
regulations;  comments  due 
by  2-12-01;  published  12- 
12-00 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 
Indiana;  comments  due  by 

2-12-01;  published  1-11- 

01 
West  Virginia;  comments 

due  by  2-12-01;  published 

1-12-01 


OFRCE  OF  MANAGEMENT 
AND  BUDGET 
Management  and  Budget 
Office 

Prompt  Payment  Act; 

implementation: 

Interest  penalties  under 
cost-reimbursement 
contract  for  servk»s  more 
than  30  days  after 
receiving  proper  invoice; 
comments  due  by  2-13- 
01;  published  12-15-00 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 
Acquisitk>n  exemptkxi  during 
existence  of  an 
Underwriting  or  Selling 
Syndicate;  comments  due 
by  2-15-01;  published  12- 
6-00 

STATE  DEPARTMENT 

Consular  services;  fee 
scfwdule;  comments  due  by 
2-12-01;  published  12-14-00 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 

New  York  Harbor  et  al.,  NY; 
,      safety  zone;  comments 
due  by  2-12-01;  put>lished 
12-13-00 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration         ^.. 

Air  traffic  operating  and  flight 
rules,  etc.: 
Reduced  vertical  separation 

minimum;  comments  due 

by  2-16-01;  published  12- 

18-00 
Ainworthiness  directives: 
Bell;  comments  due  by  2- 

12-01;  published  12-13-00 
Boeing;  comments  due  by 

2-12-01;  published  12-29- 

00 
Cessna;  comments  due  by 

2-12-01;  published  1-8-01 
Empresa  Brasileira  de 

Aeronautica  S.A.; 

comnrients  due  by  2-12- 

01;  published  1-16-01 
Fokken  comments  due  by 

2-15-01;  published  1-16- 

01 
Pratt  &  Whitney;  comments 

due  by  2-12-01;  published 

12-12-00 
Rolls-Royce  Corp.; 

comments  due  by  2-12- 

01;  published  12-12-00 
Rolls-Royce  pic;  comments 

due  by  2-12-01;  publistied 

12-13-00 
Saab;  comments  due  by  2- 

15-01;  published  1-16-01 


IV 
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Standard  provisions  added 
and  part  revised; 
comments  due  t>y  2-12- 
01;  published  1-12-01 
Stemme  GmbH  &  Co.; 
comments  due  by  2-15- 
01;  published  1-10-01 
AJnworthiness  starxlards: 
Transport  category 
airplanes — 
Airplane  operating 
limitations  and  content 
of  airpiace  flight 
manuals;  revisions; 
FAR/JAR  harmonization 
actions;  comments  due 
by  2-16-01;  published 
12-18-00 
Braking  systems; 
harmonization  with 
European  standards; 
comments  due  by  2-16- 
01;  published  12-18-00 
Class  E  airspace;  comments 
due  by  2-12-01;  published 
12-28KX) 


TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Fuel' system  integrity; 
comments  due  by  2-12- 
01;  published  12-15-00 

TREASURY  DEPARTMENT 

Customs  Service 

Financial  and  accounting 
procedure: 

Harbor  Maintenarice  Fee 
refunds  and  ottier  claims 
against  Customs;  time 
limitation;  comments  due 
by  2-13-01;  published  12- 
15-00 
Inspection,  search,  and 

seizure: 

Civil  asset  forfeiture; 
comments  due  by  2-12- 
01;  published  12-14-00 


TREASURY  DEPARTMENT 
Foreign  Assets  Control 
Office 

Russian  Federation  assets 
control  regiilatinns- 

Highly  enriched  uranium; 
comments  due  by  2-12- 
01;  published  1-12-01 
Sudanese  and  Taliban 
(Afghanistan)  sanctions 
regulations;  reporting  and 
procedures  regulations; 
registration  of 
nongovemmental 
organizations;  comments 
•due  by  2-12-01;  published 
1-11-01 


UST  OF  PUBUC  LAWS 


The  List  of  PutMic  Laws 
for  the  106th  Congress, 
Second  Session  has  been 
completed  and  will  resume 
when  bills  are  enacted  into 


public  law  during  the  next 
session  of  Congress. 

A  cumulative  List  of  Public 
Laws  was  published  in  Part  II 
of  the  Federal  Register  on 

January  16,  2001. 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  will  resume 
service  when  bills  are  enacted 
Into  law  during  the  next 
session  of  Congress. 

This  service  is  strictly  for  E- 
mail  notification  of  new  laws. 
The  text  of  laws  is  not 
available  through  this  service. 
PENS  canrwt  respond  to 
specific  inquiries  sent  to  this 
address. 
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As  the  official  handbook  of  the  Federal  Government,  the 
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interest.  The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 
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the  agencies  and  functions  of  the  Federal  Government  abolish- 
ed, U-ansferred,  or  renamed  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 
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President's  public  speeches, 
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other  Presidential  materials 
released  by  the  White  House. 
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postage  and  handling.  International  customers  please  add  25%  for 
rorei^  handling.  Remit  check  or  money  order,  made  payable  to 
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There  will  be  no  discussion  of  specific  agency  regulations. 


WHEN: 


WHERE: 


WASHINGTON,  DC 

February  20,  2001,  from  9:00  a.m.  to  Noon 
(E.S.T.) 
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Zayante  band- winged  grasshopper,  9219-9233 

PROPOSED  RULES 

Endangered  and  threatened  species: 

Critical  habitat  designations — 
Quino  checkerspot  butterfly,  9475-9507 
NOTICES 
Comprehensive  conservation  plans;  availability,  etc.: 

Alligator  River  National  Wildlife  Refuge  et  al.,  NC; 
scoping  meetings,  9353 
Meetings: 

Aquatic  Nuisance  Species  Task  Force,  9353-9354 

Food  and  Drug  Administration 

NOTICES 

Reports  and  guidance  documents;  availability,  etc.: 
Medical  device  manufactiuers  inspection;  compliance 

program  guidance  manual,  9347-9348 
Xenotransplantation  products  use  in  humans;  source 

animal,  product,  preclinical,  and  clinical  issues,  9348 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Child  Support  Enforcement  Office 
See  Food  and  Drug  Administration 
See  Health  Care  Financing  Administration 
See  Health  Resources  and  Services  Administration 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

Federal  claims;  interest  rates  on  overdue  debts,  9346 
Health  Care  Financing  Administration 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Medicare  Coverage  Advisory  Committee,  9349 

Health  Resources  and  Services  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  9349- 
9350 

interior  Department 

See  Fish  and  Wildlife  Service 

See  Minerals  Management  Service 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

International  Trade  Commission 

NOTICES 

Import  investigations: 

Miniature  plug-in  blade  fuses,  9359-9360 
Meetings;  Sunshine  Act,  9360 

Library  of  Congress 

See  Copyright  Office,  Library  of  Congress 
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IMinerals  Management  Service 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  9354- 
9356 


National  Archives  and  Records  Administration 

NOTICES 
Privacy  Act: 

Systems  of  records,  9365-9377 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  9409- 
9410 


naih 


ional  Oceanic  and  Atmospheric  Administration 

PROPOSED  RULES 

Fishery  conservation  and  management: 
West  Coast  States  and  Western  Pacific  fisheries — 
Western  Pacific  Fishery  Management  Council; 
meetings,  9285-9287 
NOTICES 

Marine  mammals: 
Incidental  taking;  authorization  letters,  etc. — 
Phillips  Alaska,  Inc.,  oil  and  gas  exploration  drilling 
activities  in  Beaufort  Sea,  9291-9298 

Nuclear  Regulatory  Commission 

NOTICES 

Operating  licenses,  amendments;  no  significant  hazards 

considerations;  biweekly  notices,  9377-9392 
Reports  and  guidance  dociunents;  availability,  etc.: 
Materials  licenses,  consolidated  guidance — 
Administrative  licensing  procedures;  guidance,  9392- 

9393 
Licenses  authorizing  distribution  to  general  licensees; 

program-specific  guidance,  9393 
Master  materials  licenses;  program-specific  guidance, 

9394 
Possession  licenses  for  manufact\iring  and  distribution; 
program-specific  guidance,  9393-9394 

Personnel  Management  Office 

RULES 

Student  loans;  repayment  by  Federal  agencies 
Effective  date  delay,  9187 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  Substance  Abuse  and  Mental  Health  Services 

L  Administration 
urities  and  Exchange  Commission 

PROPOSED  RULES 

Public  utility  holding  companies: 

Foreign  utility  companies;  acquisition  and  ownership, 
9247-9263 
NOTICES 
Self-regulatory  organizations;  proposed  rule  changes: 

National  Association  of  Securities  Dealers,  Inc.,  9394- 
9399 

Pacific  Exchange,  Inc.,  9399-9401 

Pacific  Exchange,  Inc.;  correction,  9412 

Philadelphia  Stock  Exchange,  Inc.,  9401-9406 


Philadelphia  Stock  Exchange,  Inc.;  correction,  9412 
Social  Security  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Supplemental  Security  Income  Aged,  Blind,  and  Disabled 
Program — 
Treatment  of  cash  received  and  conserved  to  pay  for 
medical  or  social  services;  demonstration  project, 
9406-9408 

Southwestern  Power  Administration 

NOTICES 

Rate  schedule  changes,  9316-9317 

Substance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Substance  Abuse  Prevention  Center — 
Southeast  Center  for  Application  of  Prevention 
Technologies,  9350-9351 
Substance  Abuse  Treatment  Center — 
Community-Based  Practice/Research  CoUaboratives 
Implementation  Program,  9351-9353 

Surface  Mining  Reclamation  and  Enforcement  Office 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  9356-9357 
Submission  for  OMB  review;  comment  request,  9357- 
9358 

Surface  Transportation  Board 

NOTICES 

Rail  carriers: 
Control  exemptions — 
Schumacher,  Kem  W.,  et  al.,  9410 

Railroad  operation,  acquisition,  construction,  etc.: 
Norfolk  Southern  Railway  Co.,  9410-9411 
Toledo,  Peoria  &  Western  Railway  Corp.,  9411 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  Federal  Railroad  Administration 

See  Federal  Transit  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Surface  Transportation  Board 


Separate  Parts  In  This  issue 

Part  II 

Department  of  the  Interior,  Fish  and  Wildlife  Service, 
9413-9474 

Part  Hi 

Department  of  the  Interior,  Fish  and  Wildlife  Service, 
9475-9507 


Reader  Aids 

ConsiUt  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 
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Federal  Register 

Vol.  66,  No.  26 

Wednesday,  February  7,  2001 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFRCE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  537 
RIN  3206-AJ12 

Repayment  of  Student  Loans:  Delay  of 
Effective  Date 

agency:  U.S.  Office  of  Personnel 

Management. 

ACTION:  Final  rulemaking;  delay  of 

effective  date. 

SUMMARY:  In  accordance  with  the 
memorandum  of  January  20,  2001,  from 
the  Assistant  to  the  President  and  Chief 
of  Staff,  entitled  "Regulatory  Review 
Plan,"  published  in  the  Federal  Register 
on  January  24,  2001,  this  action 
temporarily  delays  for  60  days  the 
effective  date  of  the  rule  entitled 
Repayment  of  Student  Loans,  published 
in  the  Federal  Register  on  January  11, 
2001,  [66  FR  2790].  That  rule  authorizes 
Federal  agencies  to  repay  federally 
insured  student  loans  when  necessary  to 
recruit  or  retain  highly  qualified 
professional,  technical,  or 
administrative  personnel.  To  the  extent 
that  5  U.S.C.  section  553  applies  to  this 
action,  it  is  exempt  from  notice  and 
comment  because  it  constitutes  a  rule  of 
procedure  imder  5  U.S.C.  553(b)(A). 
Alternately,  the  Agency's 
implementation  of  this  action  without 
opportimity  for  public  comment, 
effective  immediately  upon  publication 
today  in  the  Federal  Register,  is  based 
on  the  good  cause  exceptions  in  5  U.S.C. 
section  552(b)(B)  and  553(d)(3)  seeking 
public  comment  is  impracticable, 
unnecessary  and  contrary  to  the  public 
interest.  The  temporary  60-day  delay  in 
effective  date  is  necessary  to  give 
Department  officials  the  opportunity  for 
further  review  and  consideration  of  new 
regulations,  consistent  with  the 
Assistant  to  the  President's 
memorandum  of  January  20,  2001. 
Given  the  imminence  of  the  effective 


date,  seeking  prior  public  comment  on 
this  temporary  delay  would  have  been 
impractical,  as  well  as  contrary  to  the 
public  interest  in  the  orderly 
promulgation  and  implementation  of 
regulations.  The  imminence  of  the 
effective  date  is  also  good  cause  for 
making  this  action  effective 
immediately  upon  publication. 
DATES:  The  effective  date  of  the 
Repayment  of  Student  Loans,  published 
in  the  Federal  Register  on  January  11, 
2001,  at  66  FR  2790,  is  delayed  for  60 
days,  from  February  12,  2001,  to  a  new 
effective  date  of  April  12,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  Mahoney,  Personnel  Staffing 
Specialist,  Office  of  Personnel 
Management,  Theodore  Roosevelt 
Building,  1900  E  St.  NW.,  Washington, 
DC  20415  (202)  606-0830  (FAX  202- 
606-0390). 

U.S.  Office  of  Personnel  Management. 

Steven  R.  Cohen, 

Acting  Director. 

[FR  Doc.  01-3104  Filed  2-6-01;  8:45  am] 

BILUNG  CODE  6325-38-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  308 

RIN3064-AB41 

Program  Fraud 

AGENCY:  Federal  Deposit  Insiu^nce 
Corporation  (FDIC). 

action:  Final  rule. 

summary:  The  Board  of  Directors  of  the 
Federal  Deposit  Insuirance  Corporation 
is  implementing  the  Program  Fraud 
Civil  Remedies  Act  (PFCRA)  of  1986  by 
means  of  a  regulation.  The  final  rule 
establishes  administrative  procediu^s  to 
impose  statutorily  authorized  civil 
penalties  against  any  person  who 
makes,  submits,  or  presents  a  false, 
fictitious,  or  fraudulent  statement  or 
claim  (in  the  amoimt  of  $150,000  or  less 
for  property,  services,  or  money)  to  the 
FDIC  in  connection  with  FDIC 
employment  matters,  FDIC  contracting 
activities,  and  the  FDIC  Asset  Purchaser 
Certification  Program.  The  scope  of  the 
final  rule  is  expressly  limited  to  exclude 
programs  and  activities  of  the  FDIC 
(other  than  as  set  forth  in  the  preceding 
sentence)  that  are  related  to  FDIC 


regulatory,  supervision,  enforcement, 

insurance,  receivership  and  liquidation 

matters. 

EFFECTIVE  DATE:  March  9,  2001. 

FOR  further  information  CONTACT: 

Linda  Rego,  Counsel,  Corporate  Affairs 

Section,  Legal  Division,  Federal  Deposit 

Insurance  Corporation,  550  17th  Street, 

NW,  Washington,  D.C.  20429,  (202) 

898-7048. 

supplementary  INFORMATION: 

I.  The  Proposed  Rule 

On  August  29,  2000,  the  FDIC  Board 
of  Directors  issued  for  public  comment 
a  proposed  rule  that  would  amend  12 
CFR  part  308  by  adding  a  new  subpart 
T  implementing  PFCRA,  65  FR  52352. 
The  FDIC  did  not  receive  any  comment 
letters  regarding  the  proposed  rule.  As 
a  result,  the  final  regulation  mirrorr  the 
proposed  rule  and  no  substantive 
changes  have  been  made  in  the 
regulation. 

n.  Background 

In  October  1986,  Congress  enacted 
PFCRA  1  to  establish  a  new 
administrative  procedure  as  a  remedy 
against  those  who  knowingly  make 
small  dollar  false  claims  for  up  to  and 
including  $150,000  or  false  statements 
to  certain  entities  of  the  federal 
government.  The  statute  requires  the 
affected  entities  to  adopt  regulations 
that  establish  procedures  to  recover 
penalties  and  assessments  against 
persons  who  file  false  claims  or 
statements  subject  to  PFCRA.  The  FDIC 
is  subject  to  the  requirements  of  the 
PFCRA  pursuant  to  the  Resolution  Trust 
Corporation  Completion  Act  (Pub.  L. 
103-204, 107  Stat.  2369),  enacted 
December  20. 1993. 

The  FDIC  is  required  by  the  PFCRA  to 
promulgate  the  necessary  rules  and 
regulations  to  implement  its  provisions. 
To  facilitate  the  implementation  process 
and  to  promote  uniformity  in  the 
government,  an  interagency  task  force 
was  established  by  the  President's 
Council  on  Integrity  and  Efficiency  to 
develop  model  regulations  for 
implementation  of  the  PFCRA.  The 
FDIC  is  adopting  the  model  regulations 
set  forth  by  the  Council's  taskforce  with 
certain  substantive  changes  necessary 


'  The  Program  Fraud  Civil  Remedies  Act  was 
originally  enacted  as  subtitle  VI(B)  of  the  Omnibus 
Budget  Reconciliation  Act  ot  1986  (Pub.  L.  99-509, 
100  Stat.  1874)  and  is  codified  at  31  U.S.C.  3801 
et  seq. 
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due  to  the  FDIC's  status  as  an 
independent  regulatory  agency.  Further, 
certain  revisions  have  been  made  in 
order  for  the  FDIC  to  comply  with  the 
requirement  of  section  722  of  the 
Gramm-Leach-Bliley  Act,  Pub.  L.  106- 
102.  title  VII,  113  Stat.  1472  (Nov.  12, 
1999),  codified  at  12  U.S.C.  4809,  for  all 
regiUations  issued  by  the  FDIC  after 
January  1.  2000  to  be  written  in  "plain 
language." 

The  final  rule  applies  to  anyone  who, 
with  knowledge  or  reason  to  know, 
submits  a  false,  fictitious,  or  fraudulent 
statement  or  claim  in  the  amount  of 
$150,000  or  less  for  property,  services, 
or  money  to  the  FDIC  in  connection 
with  FDIC  employment  matters, 
contracting  activities  and  the  FDIC 
Asset  Piirchaser  Certification  Program. 

The  FDIC's  implementation  of  the 
PFCRA  is  based  on  Congress's 
underlying  purpose  in  enacting  the 
PFCRA,  which  was  to  provide  federal 
agencies  with  an  administrative  remedy 
for  "small  dollar  fraud"  cases  for  which 
there  is  no  other  remedy  because  the 
cases  are  too  small  for  the  United  States 
Department  of  Justice  (DOJ)  to 
prosecute.  Absent  IX)J's  prosecution, 
individuals  who  commit  small  dollar 
frauds  against  the  government  would 
profit  from  their  wrongdoing  because 
most  agencies  lack  independent 
litigating  authority.  PFCRA  was 
designed  to  remedy  that  problem. 

The  FDIC  is  different  from  most 
agencies  because,  piusuant  to  12  U.S.C. 
1819(a)  Fourth,  the  FDIC  has 
independent  litigating  authority  and 
may  pursue  legal  remedies  through  its 
own  attorneys.  The  FDIC  is  particularly 
independent  from  representation  by  the 
DOI  when  it  is  enforcing  statutes 
governing  financial  institutions  and  in 
its  receivership/liquidation  activities. 

Moreover,  the  FDIC  has  special 
administrative  remedies  available  to  it 
for  the  imposition  of  civil  money 
penalties  in  cases  relating  to  the  FDIC's 
supervision  and  regiUation  of  financial 
institutions.  With  respect  to  deposit 
insurance,  since  insurance  coverage  for 
financial  institutions  and  deposit 
insurance  payments  to  depositors  are 
not  federal  benefit  programs  or  federal 
payments  for  other  purposes,  PFCRA 
should  not  be  applied.  Furthermore,  if 
fi^ud  were  ever  to  occur  concerning  the 
FDIC  paying  off  a  depositor  of  a  failed 
financial  institution,  the  FDIC  would 
rely  upon  its  independent  litigating 
authority  to  bring  an  action  in  federal 
court  to  recover  the  precise  amoimt  of 
the  insurance  payment.  A  civil  penalty 
procedure  would  not  be  particularly 
useful.  For  these  reasons,  FDIC's 
implementation  of  the  PFCRA  only  to 
FDIC  employment  matters,  FDIC 


contracting  activities  and  the  FDIC 
Asset  Purchaser  Certification  Program 
recognizes  Congress's  intent  that  PFCRA 
provide  administrative  remedies  for 
cases  where  the  FDIC  may  have  no  other 
viable  monetary  remedy.  The  scope  of 
the  final  rule  is  also  limited  to  clearly 
exclude  claims  and  statements 
pertaining  to  deposit  insurance. 

The  PFCRA  provides  for  designated 
investigative  and  reviewing  officials,  an 
administrative  hearing  process,  and  an 
agency  appeal  procedure  with  limited 
judicial  review.  In  accordance  with 
these  requirements,  the  FDIC's  final  rule 
provides  that  the  Inspector  General  (IG) 
or  a  designee  will  act  as  the 
Investigating  Official;  the  General 
Counsel  or  a  designee  will  serve  as  the 
Reviewing  Official;  an  administrative 
law  judge  provided  by  the  Office  of 
Financial  Institution  Adjudication  will 
be  the  Presiding  Officer;  and  the  Board 
of  Directors  of  the  FDIC  will  act  as 
Authority  Head  on  appeals. 

Under  the  final  rule,  allegations  of 
false  claims  and  statements  made  to  the 
FDIC  in  connection  with  FDIC 
employment  matters  and  contracting 
activities,  including  asset  sale 
contracting  activities,  will  be 
investigated  by  the  FDIC  IG  or  designee. 
In  cases  where  the  IG  concludes  that  a 
PFCRA  action  may  be  warranted,  the  IG 
will  submit  a  report  containing  the  IG's 
findings  and  conclusions  to  the 
Reviewing  Official  (the  General  Counsel 
or  designee)  for  an  evaluation  of 
whether  there  is  adequate  evidence  to 
believe  that  the  person  named  in  the 
report  is  liable  under  PFCRA.  Upon  an 
affirmative  finding  of  adequate 
evidence,  the  Reviewing  Official  will 
send  written  notice  to  DOJ  of  the  FDIC's 
desire  to  seek  administrative  remedies. 
Upon  DOJ's  approval  for  the  FDIC  to 
proceed  with  an  administrative  action,  a 
complaint  may  be  issued  by  the 
reviewing  official  and  the  case  referred 
to  an  Administrative  Law  Judge  (ALJ) 
for  a  formal  hearing  on  the  record  in 
accordance  with  the  procedures 
established  in  this  final  rule.  The  ALJ 
will  issue  an  initial  decision.  An  alleged 
wrongdoer  may  appeal  an  adverse 
decision  issued  by  the  ALJ  to  the  Board, 
and  then  to  federal  district  court. 

In  addition  to  providing  procedures 
for  dealing  with  the  filing  of  false  claims 
or  statements,  §  308.502(c)  of  the  final 
rule  provides  procedures  for  assessing 
civil  penalties  against  those  doing 
business  with  the  FDIC  who 
intentionally  fail  to  file  declarations 
and/or  certifications  required  by  law. 
The  provision  carries  out  the  statutory 
mandate  of  the  so-called  "Byrd 


Amendment"  2  (31  U.S.C.  1352)  that  the 
failiue  to  file  a  declaration  and/or 
certification  concerning  lobbying 
activities  which  is  required  by  that 
statute  is  punishable  using  procedures 
adopted  pursuant  to  the  PFCRA.  The 
same  is  true  for  any  affirmative  false 
statements  concerning  lobbying 
activities. 

The  procedures  are  established  by 
adding  a  new  subpart  to  12  CFR  part 
308,  subpart  T.  The  procedures  set  forth 
in  subpart  T  apply  only  to  proceedings 
under  PFCRA  or  31  U.S.C.  1352. 
Further,  a  technical  amendment  is 
adopted  to  make  it  clear  that  the 
Uniform  Rules  and  subpart  B  of  the 
Local  Rides  under  part  308  do  not  apply 
to  proceedings  initiated  under  subpart 
T. 

m.  Debt  Collection  Improvement  Act  of 
1996 

The  Debt  Collection  Improvement  Act 
of  1996  provides  for  the  FTDIC  adjusting 
civil  money  penalties  every  four  years 
in  accordance  with  a  formula  based  on 
the  rate  of  inflation,  which  is  set  forth 
in  section  5  of  28  U.S.C.  2461,  note.  The 
final  rule  includes  paragraph  (d)  to  12 
CFR  308.530,  determining  the  amoimt  of 
penalties  and  assessments.  The 
paragraph  states  that  civil  money 
penalties  that  may  be  assessed  for 
PFCRA  violations  under  the  subpart  are 
subject  to  adjustment  on  a  four-year 
basis  to  account  for  inflation  and  cross- 
references  12  CFR  308.132(c)(3)(xv), 
which  sets  forth  the  current  amount  of 
the  civil  money  penalty  that  may  be 
assessed.  The  amount  of  civil  money  ° 
penalties  that  the  FDIC  may  access  for 
PFCRA  violations  has  been  adjusted  for 
inflation  in  12  CFR  308.132(c)(3)(xv) 
fix>m  the  statutory  amount  of  $5,000  per 
claim  or  statement  to  an  amount  that  is 
ciurently  $5,500.  A  conforming 
technical  amendment  to  12  CFR 
308.132(c)(3)(xv)  is  adopted,  which 
changes  the  phrase  "$5,500  per  day"  to 
correctly  state  "$5,500  per  clainuor 
statement." 


^  The  Byrd  Amendment  prohibits  recipients  of 
federal  contracts,  grants,  loans,  or  cooperative 
agreements  from  using  funds  appropriated  by  any 
act  for  lobbying  of  agency  ofBcials  or  employees 
and  members  of  Congress  in  connection  with  the 
making,  awarding,  extension,  continuation, 
renewal,  amendment  or  modification  of  any  federal 
contract,  grant,  loan,  or  cooperative  agreement.  The 
Byrd  Amendment  also  provides  for  certain 
disclosures,  declarations  and/or  certifications 
concerning  lobbying  activities,  in  connection  with 
federal  contracts,  grants,  or  loans,  whether  or  not 
appropriated  funds  are  used.  These  requirements 
apply  to  all  persons  who  request  or  receive  a  federal 
contract,  grant,  or  cooperative  agreement  valued  at 
$100,000  or  greater,  and  persons  who  request  or 
receive  a  loan  of  at  least  $150,000. 
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IV.  Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.,  the  FDIC  hereby  certifies  that  the 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substcmtial 
number  of  small  entities. 

The  FDIC  has  reached  this  conclusion 
because  the  rule  imposes  no  compliance 
or  regidatory  requirements  but  applies 
only  when  the  FTDIC  determines  that  a 
false  claim  has  been  knowingly  filed 
and  pursues  a  PFCRA  action  to  recover 
penalties  and  assessments. 

y.  Paperwork  Reduction  Act 

1 1  No  collections  of  information 
pursuant  to  the  Paperwork  Reduction 
Act  (44  U.S.C.  3501  et  seq.)  are 
contained  in  this  final  rule. 
ConsequenUy,  no  information  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review. 

VI.  The  Treasury  and  General 
Government  Appropriations  Act, 
1999 — Assessment  of  Federal 
Regulations  and  Policies  on  Families 

The  FDIC  has  determined  that  this 
final  rule  will  not  affect  family  well- 
being  within  the  meaning  of  section  654 
of  the  Treasury  and  General 
Government  Appropriations  Act,  1999, 
Pub.  L.  105-277. 112  Stat.  2681  (1998). 
No  assessment  or  certification  to  the 
0MB  and  Congress  is  required. 

Vn.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA)  (Pub.  L.  104-121)  provides 
generally  for  agencies  to  report  rules  to 
Congress  for  review.  The  reporting 
requirement  is  triggered  when  the  FDIC 
issues  a  final  rule  as  defined  by  the 
Administrative  Procediu^  Act  (APA)  at 
5  U.S.C.  551.  Because  the  FDIC  is 
issuing  a  final  rule  as  defined  by  the 
APA,  the  FDIC  will  file  the  reports 
required  by  SBREFA.  The  Office  of 
Management  and  Budget  has 
determined  that  this  final  rule  does  not 
constitute  a  "major  rule"  as  defined  by 
SBREFA. 

For  the  reasons  set  forth  in  the 
preamble,  the  FDIC  amends  part  308  of 
title  12  of  chapter  III  of  the  Code  of 
Federal  Regidations  as  follows: 

Lists  of  Subjects  in  12  CFR  Part  308 

Administrative  practice  and 
procedure.  Banks,  banking,  Claims, 
Crime,  Equal  access  to  justice.  Fraud, 
Hearing  procediu^,  Investigations, 
Lawyers,  Penalties,  State  nonmember 
banks. 


PART  30S— RULES  OF  PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  part  308 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  504,  554-557;  12 
U.S.C.  9.3(b),  164,  505,  1817,  1818,  1820, 
1828,  1829,  1829b,  1831o,  1832(c),  1884(b), 
1972,  3102,  3108(a),  3349,  3909,  4717;  15 
U.S.C.  78(h)  and  (i),  78o-4(c),  78o-5,  78q-l, 
78s.  78u,  78U-2,  78u-3,  and  78w;  28  U.S.C. 
2461  note;  31  U.S.C.  330,  3809,  5321;  42 
U.S.C.  4012a;  sec.  31001(s),  Pub.  L.  104-134, 
llOStat.1321-358. 

2.  Revise  §  308.101(b)  to  read  as 
follows: 

§308.101    Scope  of  Local  Rules. 

***** 

(b)  Except  as  otherwise  specifically 
provided,  the  Uniform  Rules  and 
subpart  B  of  the  Local  Rules  shall  not 
apply  to  subparts  D  through  T  of  the 
Local  Rules. 


3.  Revise  §  308.132(c){3)(xv)  to  read  as 
follows: 

§  308.1 32    Assessment  of  penalties. 

***** 

(c)*  *  * 

(3)*  *   * 

(xv)  Civil  money  penalties  assessed 
for  false  claims  and  statements  piu-suant 
to  the  Program  Fraud  Civil  Remedies 
Act.  Pursuant  to  the  Program  Fraud 
Civil  Remedies  Act  (31  U.S.C.  3802), 
civil  money  penalties  of  not  more  than 
$5,500  per  claim  or  statement  may  be 
assessed  for  violations  involving  false 
claims  and  statements. 
***** 

4.  Add  new  subpart  T  to  read  as 
follows: 

Subpart  T — Program  Fraud  CMI 
Remedies  and  Procedures 

Sec. 

308.500  Basis,  purpose,  and  scope. 

308.501  Definitions. 

308.502  Basis  for  civil  penalties  and 
assessments. 

308.503  Investigations. 

308.504  Review  by  the  reviewing  official. 

308.505  Prerequisites  for  issuing  a 
complaint. 

308.506  Complaint. 

308.507  Service  of  complaint. 

308.508  Answer. 

308.509  Default  upon  failure  to  file  an 
answer. 

308.510  Referral  of  complaint  and  answer 
to  the  AL). 

308.511  Notice  of  hearing. 

308.512  Parties  to  the  hearing. 

308.513  Separation  of  functions. 

308.514  Ex  parte  contacts. 

308. 5 1 5  Disqualification  of  reviewing 
official  or  ALJ. 

308.516  Rights  of  parties. 


308.517  Authority  of  the  ALJ. 

308.518  Prehearing  conferences. 

308.519  Disclosure  of  documents. 

308.520  Discovery. 

308.521  Exchange  of  witness  lists, 
statements,  and  exhibits. 

308.522  Subpoenas  for  attendance  at 
hearing. 

308.523  Protective  order. 

308.524  Witness  fees. 

308.525  Form,  filing,  and  service  of  pa(>er8. 

308.526  Computation  of  time. 

308.527  Motions. 

308.528  Sanctions. 

308.529  The  hearing  and  burden  of  proof. 

308.530  Determining  (he  amount  of 
penalties  and  assessments. 

308.531  Location  of  hearing. 

308.532  Witnesses. 

308.533  Evidence. 

308.534  The  record. 

308.535  Post-hearing  briefs. 

308.536  Initial  decision. 

308.537  Reconsideration  of  initial  decision. 

308.538  Appeal  to  the  Board  of  Directors. 

308.539  SUys  ordered  by  the  Department  of 
Justice. 

308.540  Stay  pending  appeal. 

308.541  Judicial  review. 

308.542  Collection  of  civil  penalties  and 
assessments. 

308.543  Right  to  administrative  offset. 

308.544  Deposit  in  Treasury  of  United 
States. 

308.545  Compromise  or  settlement. 

308.546  Limitations. 

SubfMrt  T— Program  Fraud  Chdi 
Remedies  and  Procedures 

§  308.500    Basis,  purpose,  and  scope. 

(a)  Basis.  This  subpart  implements  the 
Program  Fraud  Civil  Remedies  Act,  Pub. 
L.  99-509,  sections  6101-6104, 100  Stat. 
1874  (October  21,  1986),  codified  at  31 
U.S.C.  3801-3812,  (PFCRA)  and  made 
applicable  to  the  Federal  Deposit 
Insurance  Corporation  (FDIC)  by  section 
23  of  the  Resolution  Trust  Corporation 
Completion  Act  (Pub.  L.  103-204,  107 
Stat.  2369).  31  U.S.C.  3809  of  the  statute 
requires  each  Authority  head  to 
promulgate  regulations  necessary  to 
implement  the  provisions  of  the  statute. 

(b)  Purpose.  This  subpart: 

(1)  Establishes  administrative 
procedures  for  imposing  civil  penalties 
and  assessments  against  persons  who 
make,  submit,  or  present  or  cause  to  be 
made,  submitted,  or  presented  false, 
fictitious,  or  fraudulent  claims  or 
written  statements  to  the  FDIC  or  to  its 
agents;  and 

(2)  Specifies  the  hearing  and  appeal 
rights  of  persons  subject  to  allegations  of 
liability  for  such  penalties  and 
assessments. 

(c)  Scope.  This  subpart  applies  only  to 
persons  who  make,  submit,  or  present  or 
cause  to  be  made,  submitted,  or 
presented  false,  fictitious,  or  fi^udulent 
claims  or  written  statements  to  the  FDIC 
or  to  its  agents  acting  on  behalf  of  the 
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FDIC  in  connection  with  FDIC 
employment  matters,  FDIC  contracting 
activities,  and  the  FDIC  Asset  Purchaser 
Certification  Program.  It  does  not  apply 
to  false  claims  or  statements  made  in 
connection  with  programs  (other  than  as 
set  forth  in  the  preceding  sentence) 
related  to  the  FDIC's  regulatory, 
supervision,  enforcement,  insiu^nce, 
receivership  or  liquidation 
responsibilities.  The  FDIC  is  restricting 
the  scope  of  applicability  of  this  subpart 
because  other  civil  and  administrative 
remedies  are  adequate  to  redress  fraud 
in  the  areas  not  covered. 

§308.501    Definitions. 

For  purposes  of  this  subpart: 

(a)  Administrative  Law  Judge  (ALf) 
means  the  presiding  officer  appointed 
by  the  Office  of  Financial  Institution 
Adjudication  pursuant  to  12  U.S.C.  1818 
note  and  5  U.S.C.  3105. 

(b)  Authority  means  the  Federal 
Deposit  Insurance  Corporation  (FDIC). 

(c)  Authority  head  or  Board  means  the 
Board  of  Directors  of  the  FDIC,  which  is 
herein  designated  by  the  Chairman  of 
the  FDIC  to  serve  as  head  of  the  FDIC 
for  PFCRA  matters. 

(d)  Benefit  means,  in  the  context  of 
"statement"  as  defined  in  31  U.S.C. 
3801(a)(9),  any  financial  assistance 
received  from  the  FDIC  that  amounts  to 
$150,000  or  less.  The  term  does  not 
include  the  FDIC's  deposit  insurance 
program. 

(e)  Claim  means  any  request,  demand, 
or  submission: 

(1)  Made  to  the  FDIC  for  property, 
services,  or  money  (including  money 
representing  grants,  loans,  insurance,  or 
benefits); 

(2)  Made  to  a  recipient  of  property, 
services,  or  money  firom  the  FDIC  or  to 
a  party  to  a  contract  with  the  FDIC; 

(i)  For  property  or  services  if  the 
United  States: 

(A)  Provided  such  property  or 
services; 

(B)  Provided  any  portion  of  the  funds 
for  the  purchase  of  such  property  or 
services;  or 

(C)  Will  reimburse  such  recipient  or 
party  for  the  purchase  of  such  property 
or  services; 

(ii)  For  the  payment  of  money 
(including  money  representing  grants, 
loans,  insurance,  or  benefits)  if  the 
United  States: 

(A)  Provided  any  portion  of  the 
money  requested  or  demanded;  or 

(B)  Will  reimburse  such  recipient  or 
party  for  any  portion  of  the  money  paid 
on  such  request  or  demand;  or 

(3)  Made  to  the  FDIC  that  has  the 
effect  of  decreasing  an  obligation  to  pay 
or  account  for  property,  services,  or 
money. 


(f)  Complaint  means  the 
administrative  complaint  served  by  the 
reviewing  official  on  the  defendant 
under  §  308.506  of  this  subpart. 

(g)  Corporation  means  the  Federal 
Deposit  Insiirance  Corporation. 

(h)  Defendant  means  any  person 
alleged  in  a  complaint  under  §  308.506 
of  this  subpart  to  be  liable  for  a  civil 
penalty  or  assessment  under  §  308.502 
of  this  subpart. 

(i)  Government  means  the  United 
States  Government. 

(j)  Individual  means  a  natural  person. 


(k 


(k)  Initial  decision  means  the  written 
decision  of  the  ALJ  required  by 
§  308.509  or  §  308.536  of  this  subpart, 
and  includes  a  revised  initial  decision 
issued  following  a  remand  or  a  motion 
for  consideration. 

(1)  Investigating  official  means  the 
Inspector  General  of  the  FDIC,  or  an 
officer  or  employee  of  the  Inspector 
General  designated  by  the  Inspector 
General.  The  investigating  official  must 
serve  in  a  position  that  has  a  rate  of 
basic  pay  under  the  pay  scale  utilized 
by  the  FDIC  that  is  equal  to  or  greater 
than  120  percent  of  the  minimum  rate 
of  basic  pay  for  grade  15  luider  the 
federal  government's  General  Schedule. 

(m)  Knows  or  has  reason  to  know, 
means  that  a  person,  with  respect  to  a 
claim  or  statement: 

(1)  Has  actual  knowledge  that  the 
claim  or  statement  is  false,  fictitious,  or 
fi^udulent; 

(2)  Acts  in  deliberate  ignorance  of  the 
truth  or  falsity  of  the  claim  or  statement; 
or 

(3)  Acts  in  reckless  disregard  of  the 
truth  or  falsity  of  the  claim  or  statement. 

(n)  Makes,  wherever  it  appears, 
includes  the  terms  "presents", 
"submits",  and  "causes  to  be  made, 
presented,  or  submitted."  As  the  context 
requires,  "making"  or  "made"  likewise 
includes  the  corresponding  forms  of 
such  terms. 

(0)  Person  means  any  individual, 
partnership,  corporation,  association,  or 
private  organization,  and  includes  the 
plural  of  that  term. 

(p)  Representative  means  an  attorney, 
who  is  a  member  in  good  standing  of  the 
bar  of  any  state,  territory,  or  possession 
of  the  United  States  or  of  the  District  of 
Columbia  or  the  Commonwealth  of 
Puerto  Rico,  and  designated  by  a  party 
in  writing. 

(q)  Reviewing  official  means  the 
General  Counsel  of  the  FDIC  or  his 
designee  who  is: 

(1)  Not  subject  to  supervision  by,  or 
required  to  report  to,  the  investigating 
official; 

(2)  Not  employed  in  the 
organizational  unit  of  the  FDIC  in  which 
the  investigating  official  is  employed; 
and 


(3)  Serving  in  a  position  that  has  a 
rate  of  basic  pay  under  the  pay  scale 
utilized  by  the  FDIC  that  is  equal  to  or 
greater  than  120  percent  of  the 
minimiun  rate  of  basic  pay  for  grade  15 
under  the  federal  government's  General 
Schedule. 

(r)  Statement  means  any 
representation,  certification,  affirmation, 
document,  record,  or  accounting  or 
bookkeeping  entry  made: 

(1)  With  respect  to  a  claim  or  to  obtain 
the  approval  or  payment  of  a  claim 
(including  relating  to  eligibility  to  make 
a  claim);  or 

(2)  With  respect  to  (including  relating 
to  eligibility  for):     . 

(i)  A  contract  with,  or  a  bid  or 
proposal  for  a  contract  with;  or 

(ii)  A  grant,  loan,  or  benefit  received, 
directly  or  indirectly,  from  the  FDIC,  or 
any  state,  political  subdivision  of  a 
state,  or  other  party,  if  the  United  States 
government  provides  any  portion  of  the 
money  or  property  under  such  contract 
or  for  such  grant,  loan,  or  benefit,  or  if 
the  government  will  reimburse  such 
state,  political  subdivision,  or  party  for 
any  portion  of  the  money  or  property 
under  such  contract  or  for  such  grant, 
loan,  or  benefit. 

§  308.502    Basis  for  civii  penalties  and 
assessments. 

(a)  Claims.  (1)  A  person  who  makes  a 
false,  fictitious,  or  fraudulent  claim  to 
the  FDIC  is  subject  to  a  civil  penalty  of 
up  to  $5,000  per  claim.  A  claim  is  false, 
fictitious,  or  fraudulent  if  the  person 
making  the  claim  knows,  or  has  reason 
to  know,  that: 

(i)  The  claim  is  false,  fictitious,  or 
fraudulent;  or 

(ii)  The  claim  includes,  or  is 
supported  by,  a  written  statement  that 
asserts  a  material  fact  which  is  false, 
fictitious  or  fraudulent;  or 

(iii)  The  claim  includes,  or  is 
supported  by,  a  written  statement  that: 

(A)  Omits  a  material  fact;  and 

(B)  Is  false,  fictitious,  or  fraudulent  as 
a  result  of  that  omission;  and 

(C)  Is  a  statement  in  which  the  person 
making  the  statement  has  a  duty  to 
include  the  material  fact;  or 

(iv)  The  claim  seeks  payment  for 
providing  property  or  services  that  the 
person  has  not  provided  as  claimed. 

(2)  Each  voucher,  invoice,  claim  form, 
or  other  individual  request  or  demand 
for  property,  services,  or  money 
constitutes  a  separate  claim. 

(3)  A  claim  will  be  considered  made 
to  the  FDIC,  recipient,  or  party  when  the 
claim  is  actually  made  to  an  agent,  fiscal 
intermediary,  or  other  entity,  including 
any  state  or  political  subdivision 
thereof,  acting  for  or  on  behalf  of  the 
FDIC,  recipient,  or  party. 
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(4)  Each  claim  for  property,  services, 
or  money  that  constitutes  any  one  of  the 
elements  in  paragraph  (a)(1)  of  this 
section  is  subject  to  a  civil  penalty 
regardless  of  whether  the  property, 
services,  or  money  is  actually  delivered 
or  paid. 

(5)  If  the  FDIC  has  made  any  payment 
(including  transferred  property  or 
provided  services)  on  a  claim,  a  person 
subject  to  a  civil  penalty  under 
paragraph  (a)(1)  of  this  section  will  also 
be  subject  to  an  assessment  of  not  more 
than  twice  the  amount  of  such  claim  (or 
portion  of  the  claim)  that  is  determined 
to  constitute  a  false,  fictitious,  or 
fraudulent  claim  under  paragraph  (a)(1) 
of  this  section.  The  assessment  will  be 
in  lieu  of  damages  sustained  by  the 
FDIC  because  of  the  claims. 

(6)  The  amount  of  any  penalty 
assessed  imder  paragraph  (a)(1)  of  this 
section  will  be  adjusted  for  inflation  in 
accordance  with  §  308.132(c)(3)(xv)  of 
this  part. 

(7)  The  penalty  specified  in  paragraph 
(a)(1)  of  tWs  section  is  in  addition  to  any 
other  remedy  allowable  by  law. 

(b)  Statements.  (1)  A  person  who 
submits  to  the  FDIC  a  false,  fictitious  or 
fraudulent  statement  is  subject  to  a  civil 
penalty  of  up  to  $5,000  per  statement. 
A  statement  is  false,  fictitious  or 
fraudulent  if  the  person  submitting  the 
statement  to  the  FDIC  knows,  or  has 
reason  to  know,  that: 

(i)  The  statement  asserts  a  material 
fiact  which  is  false,  fictitious,  or 
fraudulent;  or 

(ii)  The  statement  omits  a  material 
fact  that  the  person  making  the 
statement  has  a  duty  to  include  in  the 
statement;  and 

(iii)  The  statement  contains  or  is 
accompanied  by  an  express  certification 
or  affirmation  of  the  truthfulness  and 
accuracy  of  the  contents  of  the 
statement. 

(2)  Each  written  representation, 
certification,  or  affirmation  constitutes  a 
separate  statement. 

(3)  A  statement  will  be  considered 
made  to  the  FDIC  when  the  statement  is 
actually  made  to  an  agent,  fiscal 
intermediary,  or  other  entity,  including 
any  state  or  political  subdivision 
thereof,  acting  for  or  on  behalf  of  the 
FDIC. 

(4)  The  amoiuit  of  any  penalty 
assessed  under  paragraph  (a)(1)  of  this 
.section  will  be  adjusted  for  inflation  in 
accordance  with  §  308.132(c)(3)(xv)  of 
this  part. 

(5)  The  penalty  specified  in  paragraph 
(a)(1)  of  this  section  is  in  addition  to  any 
other  remedy  allowable  by  law. 

(c)  Failure  to  file  declaration/ 
certification.  Where,  as  a  prerequisite  to 
conducting  business  with  the  FDIC,  a 


person  is  required  by  law  to  file  one  or 
more  declarations  and/or  certifications, 
and  the  person  intentionally  fails  to  file 
such  declaration/certification,  the 
person  will  be  subject  to  the  civil 
penalties  as  prescribed  by  this  subpart. 

(d)  Intent.  No  proof  of  specific  intent 
to  defraud  is  required  to  establish 
liability  under  this  section. 

(e)  Liability.  (1)  In  any  case  in  which 
it  is  determined  that  more  than  one 
person  is  liable  for  making  a  claim  or 
statement  under  this  section,  each  such 
person  may  be  held  jointly  and  severally 
liable  for  a  civil  penalty  under  this 
section. 

(2)  In  any  case  in  which  it  is 
determined  that  more  than  one  person 
is  liable  for  making  a  claim  imder  this 
section  on  which  the  FDIC  has  made 
payment  (including  transferred  property 
or  provided  services),  an  assessment 
may  be  imposed  against  any  such 
person  or  jointly  and  severally  against 
any  combination  of  such  persons. 

§308.503    Investigations. 

(a)  If  an  investigating  official 
concludes  that  a  subpoena  pursuant  to 
the  authority  conferred  by  31  U.S.C. 
3804(a)  is  warranted: 

(1)  The  subpoena  will  identify  the 
person  to  whom  it  is  addressed  and  the 
authority  under  which  the  subpoena  is 
issued  and  will  identify  the  records  or 
dociunents  sought; 

(2)  The  irivestigating  official  may 
designate  a  person  to  act  on  his  or  her 
behalf  to  receive  the  documents  sought; 
and 

(3)  The  person  receiving  such 
subpoena  will  be  required  to  provide 
the  investigating  official  or  the  person 
designated  to  receive  the  documents  a 
certification  that  the  documents  sought 
have  been  produced,  or  that  such 
documents  are  not  available,  and  the 
reasons  therefor,  or  that  such 
documents,  suitably  identified,  have 
been  withheld  based  upon  the  assertion 
of  an  identified  privilege. 

(b)  If  the  investigating  official 
concludes  that  an  action  under  the 
PFCRA  may  be  warranted,  the 
investigating  official  will  submit  a 
report  containing  the  findings  and 
conclusions  of  such  investigation  to  the 
reviewing  official. 

(c)  Nothing  in  this  section  will 
preclude  or  limit  an  investigating 
official's  discretion  to  refer  allegations 
directly  to  the  United  States  Department 
of  Justice  (DOJ)  for  suit  under  the  False 
Claims  Act  (31  U.S.C.  3729  et  seq.)  or 
other  civil  relief,  or  to  preclude  or  limit 
the  investigating  official's  discretion  to 
defer  or  postpone  a  report  or  referral  to 
the  reviewing  official  to  avoid 


interference  with  a  criminal 
investigation  or  prosecution. 

(d)  Nothing  in  this  section  modifies 
any  responsibility  of  an  investigating 
official  to  report  violations  of  criminal 
law  to  the  Attorney  General. 

§  308.504    Review  by  the  reviewing  official. 

(a)  If,  based  on  the  report  of  the 
investigating  official  under  §  308.503(b) 
of  this  subpart,  the  reviewing  official 
determines  that  there  is  adequate 
evidence  to  believe  that  a  person  is 
liable  under  §  308.502  of  this  subpart, 
the  reviewing  official  will  transmit  to 
the  Attorney  General  a  written  notice  of 
the  reviewing  official's  intention  to 
issue  a  complaint  under  §  308.506  of 
this  subpart. 

(b)  Such  notice  will  include: 

(1)  A  statement  of  the  reviewing 
official's  reasons  for  issuing  a 
complaint; 

(2)  A  statement  specifying  the 
evidence  that  supports  the  allegations  of 
liability; 

(3)  A  description  of  the  claims  or 
statements  upon  which  the  allegations 
of  liability  are  based; 

(4)  An  estimate  of  the  amount  of 
money  or  the  value  of  property, 
services,  or  other  benefits  requested  or 
demanded  in  violation  of  §  308.502  of 
this  subpart; 

(5)  A  statement  of  any  exculpatory  or 
mitigating  circumstances  that  may  relate 
to  the  claims  or  statements  known  by 
the  reviewing  official  or  the 
investigating  official;  and 

(6)  A  statement  that  there  is  a 
reasonable  prospect  of  collecting  an 
appropriate  amount  of  penalties  and 
assessments.  Such  a  statement  may  be 
based  upon  information  then  known,  or 
upon  an  absence  of  any  information 
indicating  that  the  person  may  be 
unable  to  pay  such  amount. 

§  308.505    Prerequisites  for  issuing  a 
complaint. 

(a)  The  reviewing  official  may  issue  a 
complaint  under  §  308.506  of  this 
subpart  only  if: 

(1)  The  DOJ  approves  the  issuance  of 
a  complaint  in  a  written  statement 
described  in  31  U.S.C.  3803(b)(1);  and 

(2)  In  the  case  of  allegations  of 
liability  imder  §  308.502(a)  of  this 
subpart  with  respect  to  a  claim  (or  a 
group  of  related  claims  submitted  at  the 
same  time  as  deuned  in  paragraph  (b)  of 
this  section)  the  reviewing  official 
determines  that  the  amount  of  money  or 
the  value  of  property  or  services 
demanded  or  requested  does  not  exceed 
$150,000. 

(b)  For  the  purposes  of  this  section,  a 
group  of  related  claims  submitted  at  the 
same  time  will  include  only  those 
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claims  arising  from  the  same  transaction 
(e.g.,  grant,  loan,  application,  or 
contract)  that  are  submitted 
simultaneously  as  part  of  a  single 
request,  demand,  or  submission. 

(c)  Nothing  in  this  section  will  be 
construed  to  limit  the  reviewing 
official's  authority  to  join  in  a  single 
complaint  against  a  person  claims  that 
are  unrelated  or  were  not  submitted 
simultaneously,  regardless  of  the 
amount  of  money,  or  the  value  of 
property  or  services,  demanded  or 
requested. 

§308.506    Comptaint. 

(a)  On  or  after  the  date  the  DOJ 
approves  the  issuance  of  a  complaint  in 
accordance  with  31  U.S.C.  3803(b)(1), 
the  reviewing  official  may  serve  a 
complaint  on  the  defendant,  as  provided 
in  §  308.507  of  this  subpart. 

(b)  The  complaint  will  state: 

(1)  The  allegations  of  liability  against 
the  defendant,  including  the  statutory 
basis  for  liability,  or  identification  of  the 
claims  or  statements  that  are  the  basis 
for  the  alleged  liability,  and  the  reasons 
why  liability  allegedly  arises  from  such 
claims  or  statements; 

(2)  The  maximum  amount  of  penalties 
and  assessments  for  which  the 
defendant  may  be  held  liable; 

(3)  Instructions  for  filing  an  answer 
and  to  request  a  hearing,  including  a 
specific  statement  of  the  defendant's 
right  to  request  a  hearing  by  filing  an 
answer  and  to  be  represented  by  a 
representative;  and 

(4)  That  failing  to  file  an  answer 
within  30  days  of  service  of  the 
complaint  will  result  in  the  imposition 
of  the  maximum  amount  of  penalties 
and  assessments  without  ri^t  to  appeal, 
as  provided  in  §  308.509  of  this  subpart. 

(c)  At  the  same  time  the  reviewing 
official  serves  the  complaint,  he  or  she 
will  provide  the  defendant  with  a  copy 
of  this  subpart. 

{306^7    Swvic*  of  complaint 

(a)  Service  of  a  complaint  will  be 
made  by  certified  or  registered  mail  or 
by  delivery  in  any  manner  authorized 
by  rule  4(c)  of  the  Federal  Rules  of  Civil 
Procedure  (28  U.S.C.  App.).  Service  is 
complete  upon  receipt. 

(b)  Proof  of  service,  stating  the  name 
and  address  of  the  person  on  whom  the 
complaint  was  served,  and  the  manner 
and  date  of  service,  may  be  made  by: 

(1)  Affidavit  of  the  individual  serving 
the  complaint  by  delivery: 

(2)  A  United  States  Postal  Service 
retiun  receipt  card  acknowl«Hoinp 
receipt;  or 

(3)  Written  acknowledgment  of 
receipt  by  the  defendant  or  his  or  her 
representative. 


§308.508    Answer. 

(a)  The  defendant  may  request  a 
hearing  by  filing  an  answer  with  the 
reviewing  official  within  30  days  of 
service  of  the  complaint.  An  answer  will 
be  deemed  to  be  a  request  for  hearing. 

(b)  In  the  answer,  the  defendant: 

(1)  Must  admit  or  deny  each  of  the 
allegations  of  liability  made  in  the 
complaint; 

(2)  Must  state  any  defense  on  which 
the  defendant  intends  to  rely; 

(3)  May  state  any  reasons  why  the 
defendant  contends  that  the  penalties 
and  assessments  should  be  less  than  the 
statutory  maximiun;  and 

(4)  Must  state  the  name,  address,  and 
telephone  niunber  of  the  person 
authorized  by  the  defendant  to  act  as 
defendant's  representative,  if  any. 

(c)  If  the  defendant  is  luiable  to  file  an 
answer  meeting  the  requirements  of 
paragraph  (b)  of  this  section  within  the 
time  provided: 

(1)  The  defendant  may,  before  the 
expiration  of  30  days  from  service  of  the 
complaint,  file  with  the  reviewing 
official  a  general  answer  denying 
liability  and  requesting  a  hearing,  and  a 
request  for  an  extension  of  time  within 
which  to  file  an  answer  meeting  the 
requirements  of  paragraph  (b)  of  this 
section. 

(2)  The  reviewing  official  will  file 
promptly  with  the  ALJ  the  complaint, 
the  general  answer  denying  liabilit}', 
and  the  request  for  an  extension  of  time 
as  provided  in  §  308.510  of  this  subpart. 

(3)  For  good  cause  shown,  the  ALJ 
may  grant  the  defendant  up  to  30 
additional  days  within  which  to  file  an 
answer  meeting  the  requirements  of 
paragraph  (b)  of  this  section. 

§  308.509    Default  upon  failure  to  file  an 
answer. 

(a)  If  the  defendant  does  not  file  an 
answer  within  the  time  prescribed  in 
§  308.508(a)  of  this  subpart,  the 
reviewing  official  may  refer  the 
complaint  to  the  ALJ. 

(b)  Upon  the  referral  of  the  complaint, 
the  ALJ  will  promptly  serve  on 
defendant  in  the  manner  prescribed  in 

§  308.507  of  this  subpart,  a  notice  that 
an  initial  decision  will  be  issued  under 
this  section. 

(c)  If  the  defendant  fails  to  answer,  the 
ALJ  will  assume  the  facts  alleged  in  the 
complaint  to  be  true,  and,  if  such  facts 
establish  liability  imder  §  308.502  of 
this  subpart,  the  ALJ  will  issue  an  initial 
decision  imposing  the  maximimi 
amount  of  penalties  and  assessments 
allowed  under  the  statute. 

(d)  Except  as  otherwise  provided  in 
this  section,  by  failing  to  file  a  timely 
answer,  the  defendant  waives  any  right 
to  further  review  of  the  penalties  and 


assessments  imposed  imder  paragraph 
(c)  of  this  section,  and  the  initial 
decision  will  become  final  and  binding 
upon  the  parties  30  days  after  it  is 
issued. 

(e)  If,  before  such  an  initial  decision 
becomes  final,  the  defendant  files  a 
motion  with  the  ALJ  seeking  to  reopen 
on  the  grounds  that  extraordinary 
circumstances  prevented  the  defendant 
from  filing  an  answer,  the  initial 
decision  will  be  stayed  pending  the 
ALJ's  decision  on  the  motion. 

(f)  If,  in  the  motion  to  reopen  under 
paragraph  (e)  of  this  section,  the 
defendant  can  demonstrate 
extraordinary  circumstances  excusing 
the  failiu«  to  file  a  timely  answer,  the 
ALJ  will  withdraw  the  initial  decision 
in  paragraph  (c)  of  this  section,  if  such 
a  decision  has  been  issued,  and  will 
grant  the  defendant  an  opportunity  to 
answer  the  complaint. 

(g)  A  decision  of  the  ALJ  denying  a 
defendant's  motion  to  reopen  under 
paragraph  (e)  of  this  section  is  not 
subject  to  reconsideration  imder 

§  308.537  of  this  subpart. 

(h)  The  decision  denying  the  motion 
to  reopen  imder  paragraph  (e)  of  this 
section  may  be  appealed  by  the 
defendant  to  the  Board  by  filing  a  notice 
of  appeal  with  the  Board  within  15  days 
after  the  ALJ  denies  the  motion.  The 
timely  filing  of  a  notice  of  appeal  will 
stay  the  initial  decision  until  the  Board 
decides  the  issue. 

(i)  If  the  defendant  files  a  timely 
notice  of  appeal  with  the  Board,  the  ALJ 
will  forward  the  record  of  the 
proceeding  to  the  Board. 

(j)  The  Board  will  decide  whether 
extraordinary  circumstances  excuse  the 
defendant's  failure  to  file  a  timely 
answer  based  solely  on  the  record  before 
the  ALJ. 

(k)  If  the  Board  decides  that 
extraordinary  circumstances  excuse  the 
defendant's  failure  to  file  a  timely 
answer,  the  Board  will  remand  the  case 
to  the  ALJ  with  instructions  to  grant  the 
defendant  an  opportunity  to  answer. 

(1)  If  the  Board  decides  that  the 
defendant's  failure  to  file  a  timely 
answer  is  not  excused,  the  Board  will- 
reinstate  the  initial  decision  of  the  ALJ, 
which  will  become  final  and  binding 
upon  the  parties  30  days  after  the  Board 
issues  such  decision. 

§  308.51 0    Referral  of  complaint  and 
answer  to  ttie  ALJ. 

Upon  receipt  of  an  answer,  the 
reviewing  official  will  file  the  complaint 
and  answer  with  the  ALJ.  The  reviewing 
official  will  include  the  name,  address, 
and  telephone  number  of  a 
representative  of  the  Corporation. 
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§  308,51 1    Notice  of  hearing. 

(a)  When  the  ALJ  receives  the 
complaint  and  answer,  the  ALJ  will 
promptly  serve  a  notice  of  hearing  upon 
the  defendant  in  the  manner  prescribed 
by  §  308.507  of  this  subpart.  At  the  same 
time,  the  ALJ  will  send  a  copy  of  such 
notice  to  the  representative  of  the 
Corporation. 

1  (b)  The  notice  will  include: 
I  i(l)  The  tentative  time,  date,  and  place, 
and  the  nature  of  the  hearing; 

(2)  The  legal  authority  and 
jurisdiction  under  which  the  hearing  is 
to  be  held; 

(3)  The  matters  of  fact  and  law  to  be 
asserted; 

(4)  A  description  of  the  pr9cedures  for 
the  conduct  of  the  hearing; 

(5)  The  name,  address,  and  telephone 
number  of  the  representative  of  the 
Corporation  and  of  the  defendant,  if 
any; and 

(6)  Other  matters  as  the  ALJ  deems 
appropriate. 

§308.512    Parties  to  the  hearing. 

(a)  The  parties  to  the  hearing  will  be 
the  defendant  and  the  Corporation. 

(b)  Pursuant  to  the  False  Claims  Act 
(31  U.S.C.  3730(c)(5)),  a  private  plaintiff 
under  the  False  Claims  Act  may 
participate  in  these  proceedings  to  the 
extent  authorized  by  the  provisions  of 
Uiat  Act. 

§  308.51 3    Separation  of  functions. 

(a)  The  investigating  official,  the 
reviewing  official,  and  any  employee  or 
agent  of  the  FDIC  who  takes  part  in 
investigating,  preparing,  or  presenting  a 
particular  case  may  not,  in  such  case  or 
a  factually  related  case: 

(1)  Participate  in  the  hearing  as  the 
ALJ; 

(2)  Participate  or  advise  in  the  initial 
decision  or  the  review  of  the  initial 
decision  by  the  Board,  except  as  a 
witness  or  a  representative  in  public 
proceedings;  or 

(3)  Make  the  collection  of  penalties 
and  assessments  under  31  U.S.C.  3806. 

(b)  The  ALJ  will  not  be  responsible  to, 
or  subject  to  the  supervision  or  direction 
of,  the  investigating  official  or  the 
reviewing  official. 

(c)  Except  as  provided  in  paragraph 
(a)  of  this  section,  the  representative  for 
the  FDIC  will  be  an  attorney  employed 
in  the  FDIC's  Legal  Division;  however, 
the  representative  of  the  FDIC  may  not 
I>articipate  or  advise  in  the  review  of  the 
initial  decision  by  the  Board. 

§  308.51 4    Ex  parte  contacts. 

No  party  or  person  (except  employees 
of  the  ALJ's  office)  will  communicate  in 
any  way  with  the  ALJ  on  any  matter  at 
issue  in  a  case,  unless  on  notice  and 


opportunity  for  all  parties  to  participate. 
This  provision  does  not  prohibit  a 
person  or  party  from  inquiring  about  the 
status  of  a  case  or  asking  routine 
questions  concerning  administrative 
functions  or  procedures. 

§  308.51 5    Disqualification  of  r«viewing 
official  or  AU. 

(a)  A  reviewing  official  or  ALJ  in  a 
particular  case  may  disqualify  himself 
or  herself  at  any  time. 

(b)  A  party  may  file  writh  the  ALJ  a 
motion  for  disqualification  of  a 
reviewing  official  or  an  ALJ.  An 
affidavit  alleging  conflict  of  interest  or 
other  reason  for  disqualification  must 
accompany  the  motion. 

(c)  Such  motion  and  affidavit  must  be 
filed  promptly  upon  the  party's 
discovery  of  reasons  requiring 
disqualification,  or  such  objections  will 
be  deemed  waived. 

(d)  Such  affidavit  must  state  specific 
facts  that  support  the  party's  belief  that 
personal  bias  or  other  reason  for 
disqualification  exists  and  the  time  and 
circumstances  of  the  party's  discovery 
of  such  facts.  The  representative  of 
record  must  certify  diat  the  affidavit  is 
made  in  good  faith  and  this  certification 
must  accompany  the  affidavit. 

(e)  Upon  tne  filing  of  such  a  motion 
and  affidavit,  the  ALJ  will  proceed  no 
further  in  the  case  until  he  or  she 
resolves  the  matter  of  disqualification  in 
accordance  with  paragraph  (f)  of  this 
section. 

(f)(1)  If  the  ALJ  determines  that  a 
reviewing  official  is  disqualified,  the 
ALJ  will  dismiss  the  complaint  without 
prejudice. 

(2)  If  the  ALJ  disqualifies  himself  or 
herself,  the  case  will  be  reassigned 
promptly  to  another  ALJ. 

(3)  If  the  ALJ  denies  a  motion  to 
disqualify,  the  Board  may  determine  the 
matter  only  as  part  of  the  Board's  review 
of  the  initial  decision  upon  appeal,  if 
any. 

§308.516    Rights  of  parties. 

Except  as  otherwise  limited  by  this 
subpart,  all  parties  may: 

(a)  Be  accompanied,  represented,  and 
advised  by  a  representative; 

(b)  Participate  in  any  conference  held 
by  the  ALJ; 

(c)  Conduct  discovery; 

(d)  Agree  to  stipulations  of  fact  or  law 
which  will  be  made  part  of  the  record; 

(e)  Present  evidence  relevant  to  the 
issues  at  the  hearing; 

(f)  Present  and  cross-examine 
witnesses; 

(g)  Present  oral  argiunents  at  the 
hearing  as  permitted  by  the  ALJ;  and 

(h)  Submit  written  briefs  and 
proposed  findings  of  fact  and 
conclusions  of  law. 


§308.517    Authority  of  the  AU. 

(a)  The  ALJ  will  conduct  a  fair  and 
impartial  hearing,  avoid  delay,  maintain 
order,  and  assure  that  a  record  of  the 
proceeding  is  made. 

(b)  The  ALJ  has  the  authority  to: 

(1)  Set  and  change  the  date,  time,  and 
place  of  the  hearing  upon  reasonable 
notice  to  the  parties; 

(2)  Continue  or  recess  the  hearing  in 
whole  or  in  part  for  a  reasonable  period 
of  time; 

(3)  Hold  conferences  to  identify  or 
simplify  the  issues,  or  to  consider  other 
matters  that  may  aid  in  the  expeditious 
disposition  of  the  proceeding; 

(4)  Administer  oaths  and  affirmations; 

(5)  Issue  subpoenas  requiring  the 
attendance  of  witnesses  and  the 
production  of  documents  at  depositions 
or  at  hearings; 

(6)  Rule  on  motions  and  other 
procedural  matters; 

(7)  Regulate  the  scope  and  timing  of 
discovery; 

(8)  Regulate  the  course  of  the  hearing 
and  the  conduct  of  representatives  and 
parties; 

(9)  Examine  witnesses: 

(10)  Receive,  rule  on.  exclude,  or  limit 
evidence; 

(11)  Upon  motion  of  a  party,  take 
official  notice  of  facts,  decide  cases,  in 
whole  or  in  part,  by  summary  judgment 
where  there  is  no  disputed  issue  of 
material  fact; 

(12)  Conduct  any  conference, 
argument,  or  hearing  on  motions  in 
person  or  by  telephone;  and 

(13)  Exercise  such  other  authority  as 
is  necessary  to  carry  out  the 
responsibilities  of  the  ALJ  under  this 
subpart. 

(c)  The  ALJ  does  not  have  the 
authority  to  make  any  determinations 
regarding  the  validity  of  federal  statutes 
or  regulations  or  of  directives,  rules, 
resolutions,  policies,  orders  or  other 
such  general  pronouncements  issued  by 
the  Corporation. 

§  308.51 8    Prehearing  conferences. 

(a)  The  ALJ  may  schedule  prehearing 
conferences  as  appropriate. 

(b)  Upon  the  motion  of  any  party,  the 
ALJ  will  schedule  at  least  one 
prehearing  conference  at  a  reasonable 
time  in  advance  of  the  hearing. 

(c)  The  ALJ  may  use  prehearing 
conferences  to  discuss  the  following: 

(1)  Simplification  of  the  issues; 

(2)  The  necessity  or  desirabilify  of 
amendments  to  the  pleading,  including 
the  need  for  a  more  definite  statement; 

(3)  Stipulations  and  admissions  of  fact 
as  to  the  contents  and  authenticity  of 
documents; 

(4)  Whether  the  parties  can  agree  to 
submission  of  the  case  on  a  stipulated 
record; 
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(5)  Whether  a  party  chooses  (subject 
to  the  objection  of  other  parties)  to 
waive  appearance  at  an  oral  hearing  and 
to  submit  only  dociimentary  evidence 
and  written  argument; 

(6)  Limitation  of  the  number  of 
witnesses; 

(7)  Scheduling  dates  for  the  exchange 
of  witness  lists  and  of  proposed 
exhibits; 

(8)  Discovery; 

(9)  The  time,  date,  and  place  for  the 
hearing:  and 

(10)  Such  other  matters  as  may  tend 
to  expedite  the  fair  and  just  disposition 
of  the  proceedings. 

(d)  The  ALJ  may  issue  an  order 
containing  all  matters  agreed  upon  by 
the  parties  or  ordered  by  the  ALJ  at  a 
prehearing  conference. 

§  308.51 9    Disclosure  of  documents. 

(a)  Upon  written  request  to  the 
reviewing  official,  the  defendant  may 
review  any  relevant  and  material 
dociunents,  transcripts,  records,  and 
other  materials  that  relate  to  the 

'  allegations  set  out  in  the  complaint  and 
upon  which  the  findings  and 
conclusions  of  the  investigating  official 
under  §  308.503(b)  of  this  subpart  are 
based,  unless  such  documents  are 
subject  to  a  privilege  imder  federal  law. 
Upon  payment  of  fees  for  duplication, 
the  defendant  may  obtain  copies  of  such 
documents. 

(b)  Upon  written  request  to  the 
reviewing  official,  the  defendant  also 
may  obtain  a  copy  of  all  exculpatory 
information  in  the  possession  of  the 
reviewing  official  or  investigating 
official  relating  to  the  allegations  in  the 
complaint,  even  if  it  is  contained  in  a 
document  that  would  otherwise  be 
privileged.  If  the  document  would 
otherwise  be  privileged,  only  that 
portion  containing  exculpatory 
information  must  be  disclosed. 

(c)  The  notice  sent  to  the  Attorney 
General  from  the  reviewing  official  as 
described  in  §  308.504  of  this  subpart  is 
not  discoverable  under  any 
circumstances. 

(d)  The  defendant  may  file  a  motion 
to  compel  disclosure  of  the  dociunents 
subject  to  the  provisions  of  this  section. 
Such  a  motion  may  only  be  filed  with 
the  ALJ  following  the  filing  of  an  answer 
pursuant  to  §  308.508  of  this  subpart. 

S  308.520    Discovary. 

(a)  The  following  types  of  discovery 
are  authorized: 

(1)  Requests  for  production  of 
documents  for  inspection  and  copying; 

(2)  Requests  for  admission  of  the 
authenticity  of  any  relevant  dociunent 
or  of  the  truth  of  any  relevant  fact; 

(3)  Written  interrogatories;  and 


(4)  Depositions. 

(b)  For  the  purpose  of  this  section  and 
§§308.521  and  308.522  of  this  subpart, 
the  term  documents  includes 
information,  dociunents,  reports, 
answers,  records,  accounts,  papers,  and 
other  data  or  docvunentary  evidence. 
Nothing  contained  in  this  subpart  will 
be  interpreted  to  require  the  creation  of 
a  document. 

(c)  Unless  mutually  agreed  to  by  the 
parties,  discovery  is  available  only  as 
ordered  by  the  ALJ.  The  ALJ  will 
regulate  the  timing  of  discovery. 

(d)  Motions  for  discovery.  (1)  A  party 
seeking  discovery  may  file  a  motion 
with  the  ALJ  and  a  copy  of  the 
requested  discovery,  or  in  the  case  of 
depositions,  a  summary  of  the  scope  of 
the  proposed  deposition,  must 
accompany  such  motions. 

(2)  Within  10  days  of  service,  a  party 
may  file  an  opposition  to  the  motion 
and/or  a  motion  for  protective  order  as 
provided  in  §  308.523  of  this  subpart. 

(3)  The  ALJ  may  grant  a  motion  for 
discovery  only  if  he  or  she  finds  that  the 
discovery  sought: 

(i)  Is  necessary  for  the  expeditious, 
fair,  and  reasonable  consideration  of  the 
issues; 

(ii)  Is  not  unduly  costly  or 
biudensome; 

(iii)  Will  not  unduly  delay  the 
proceeding;  and 

(iv)  Does  not  seek  privileged 
information. 

(4)  The  burden  of  showing  that 
discovery  should  be  allowed  is  on  the 
party  seeking  discovery. 

(5)  The  ALJ  may  grant  discovery 
subject  to  a  protective  order  under 
§  308.523  of  this  subpart. 

(e)  Dispositions.  (1)  If  a  motion  for 
deposition  is  granted,  the  ALJ  will  issue 
a  subpoena  for  thcj  deponent,  which 
may  require  the  deponent  to  produce 
documents.  The  subpoena  will  specify 
the  time,  date,  and  place  at  which  the 
deposition  will  be  held. 

(2)  The  party  seeking  to  depose  must 
serve  the  subpoena  in  the  manner 
prescribed  in  §  308.507  of  this  subpart. 

(3)  The  deponent  may  file  with  the 
ALJ  a  motion  to  quash  the  subpoena  or 
a  motion  for  a  protective  order  within 
10  days  of  service. 

(4)  The  party  seeking  to  depose  must 
provide  for  the  taking  of  a  verbatim 
transcript  of  the  deposition,  and  must 
make  the  transcript  available  to  all  other 
parties  for  inspection  and  copying. 

(f)  Each  party  must  bear  its  own  costs 
of  discovery. 

§  308.521    Exchange  of  witness  lists, 
statements,  and  exhibits. 

(a)  At  least  15  days  before  the  hearing 
or  at  such  other  time  as  may  be  ordered 


by  the  ALJ,  the  parties  must  exchange 
witness  lists,  copies  of  prior  statements 
of  proposed  witnesses,  and  copies  of 
proposed  hearing  exhibits,  including 
copies  of  any  written  statements  that  the 
party  intends  to  offer  in  lieu  of  live 
testimony  in  accordance  with 
§  308.532(b)  of  this  subpart.  At  the  time 
such  documents  are  exchanged,  any 
party  that  intends  to  rely  on  the 
transcript  of  deposition  testimony  in 
lieu  of  live  testimony  at  the  hearing,  if 
permitted  by  the  ALJ,  must  provide  each 
party  with  a  copy  of  the  specific  pages 
of  the  transcript  it  intends  to  introduce 
into  evidence. 

(b)  If  a  party  objects,  the  ALJ  will  not 
admit  into  evidence  the  testimony  of 
any  witness  whose  name  does  not 
appear  on  the  witness  list  or  any  exhibit 
not  provided  to  the  opposing  party  as 
provided  in  paragraph  (a)  of  this  section 
unless  the  ALJ  finds  good  cause  for  the 
failiue  or  that  there  is  no  prejudice  to 
the  objecting  party. 

(c)  Unless  another  party  objects 
within  the  time  set  by  the  ALJ, 
documents  exchanged  in  accordance 
with  paragraph  (a)  of  this  section  will  be 
deemed  to  be  authentic  for  the  ptupose 
of  admissibility  at  the  hearing. 

§  308.522    Subpoenas  for  attendance  at 
hearing. 

(a)  A  party  wishing  to  prociue  the 
appearance  and  testimony  of  any 
individual  at  the  hearing  may  request 
that  the  ALJ  issue  a  subpoena. 

(b)  A  subpoena  requiring  the 
attendance  and  testimony  of  an 
individual  may  also  require  the 
individual  to  produce  documents  at  the 
hearing. 

(c)  A  party  seeking  a  subpoena  must 
file  a  written  request  not  less  than  15 
days  before  the  date  fixed  for  the 
hearing  unless  otherwise  allowed  by  the 
ALJ  for  good  cause  shown.  Such  request 
must  specify  any  dociunents  to  be 
produced  and  must  designate  the 
witnesses  and  describe  the  address  and 
location  thereof  with  sufficient 
particularity  to  permit  such  witnesses  to 
be  found. 

(d)  The  subpoena  must  specify  the 
time,  date,  and  place  at  which  the 
witness  is  to  appear  and  any  documents 
the  witness  is  to  produce. 

(e)  The  party  seeking  the  subpoena 
must  serve  it  in  the  manner  prescribed 
in  §  308.507  of  this  subpart.  A  subpoena 
on  a  party  or  upon  an  individual  under 
the  control  of  a  party  may  be  served  by 
first  class  mail. 

(f)  A  party  or  the  individual  to  whom 
the  subpoena  is  directed  may  file  with 
the  ALJ  a  motion  to  quash  the  subpoena 
within  10  days  after  service  or  on  or 
before  the  time  specified  in  the 


Federal  Register / Vol.  66,  No.  26 / Wednesday,  February  7,  2001 /Rules  and  Regulations  9195 


fubpoena  for  compliance  if  it  is  less 
Ihan  10  days  after  service. 

1308.523    Protective  order. 

I  (a)  A  party  or  a  prospective  witness  or 
deponent  may  file  a  motion  for  a 
protective  order  with  respect  to 
discovery  sought  by  an  opposing  party 
or  with  respect  to  the  hearing,  seeking 
to  limit  the  availability  or  disclosure  of 
evidence. 

(b)  In  issuing  a  protective  order,  the 
ALJ  may  make  any  order  which  justice 
requires  to  protect  a  party  or  person 
from  aimoyance,  embarrassment, 
oppression,  or  undue  burden  or 
expense,  including  one  or  more  of  the 
following: 

(1)  That  the  discovery  will  not  be 
conducted; 

[  (2)  That  the  discovery  will  be 
Conducted  only  on  specified  terms  and 
Conditions,  including  a  designation  of 
llie  time  or  place; 
[  (3)  That  the  discovery  will  be 
donducted  only  through  a  method  of 
discovery  other  than  that  requested; 

(4)  That  certain  matters  not  be 

i  aquired  into,  or  that  the  scope  of 

c  iscovery  be  limited  to  certain  matters; 

(5)  That  discovery  be  conducted  with 
no  one  present  except  persons 
designated  by  the  ALJ; 

(6)  That  the  contents  of  discovery  or 
evidence  be  sealed  or  otherwise  kept 
confidential; 

(7)  That  a  deposition  after  being 
sealed  be  opened  only  by  order  of  the 
ALJ; 

(8)  That  a  trade  secret  or  other 
confidential  research,  development, 
commercial  information,  or  facts 
pertaining  to  any  criminal  investigation, 
proceeding,  or  other  administrative 
investigation  not  be  disclosed  or  be 
disclosed  only  in  a  designated  way;  or 

(9)  That  the  parties  simultaneously 
file  specified  documents  or  information 
enclosed  in  sealed  envelopes  to  be 
opened  as  directed  by  the  ALJ. 

§308.524    Witness  fees. 

The  party  requesting  a  subpoena  must 
pay  the  cost  of  the  fees  and  mileage  of 
any  witness  subpoenaed  in  the  amounts 
that  would  be  payable  to  a  witness  in  a 
proceeding  in  United  States  District 
Court.  A  check  for  witness  fees  and 
mileage  must  accompany  the  subpoena 
when  served,  except  that  when  a 
subpoena  is  issued  on  behalf  of  the 
FDIC,  a  check  for  witness  fees  and 
mileage  need  not  accompany  the 
subpoena. 

§  308.525    Form,  filing,  and  service  of 
papers. 

(a)  Form.  (1)  Documents  filed  with  the 
ALJ  must  include  an  original  and  two 
copies. 


(2)  Every  pleading  and  paper  filed  in 
the  proceeding  must  contain  a  caption 
setting  forth  the  tide  of  the  action,  the 
case  number  assigned  by  the  ALJ,  and 
a  designation  of  the  paper  [e.g.,  motion 
to  quash  subpoena). 

(3)  Every  pleading  and  paper  must  be 
signed  by,  and  must  contain  the  address 
and  telephone  number  of  the  party  or 
the  person  on  whose  behalf  the  paper 
was  filed,  or  his  or  her  representative. 

(4)  Papers  are  considered  filed  when 
they  are  mailed  by  certified  or  registered 
mail.  Date  of  mailing  may  be  established 
by  a  certificate  from  the  party  or  its 
representative  or  by  proof  that  the 
document  was  sent  by  certified  or 
registered  mail. 

(b)  Senrice.  A  party  filing  a  document 
with  the  ALJ  must,  at  the  time  of  filing, 
serve  a  copy  of  such  document  on  every 
other  party.  Service  upon  any  party  of 
any  dociunent  other  than  those  required 
to  be  served  as  prescribed  in  §  308.507 
of  this  subpart  must  be  made  by 
delivering  a  copy  or  by  placing  a  copy 
of  the  document  in  the  United  States 
mail,  postage  prepaid,  and  addressed  to 
the  party's  last  known  address.  When  a 
party  is  represented  by  a  representative, 
service  must  be  made  upon  such 
representative  in  lieu  of  the  actual  party. 
The  ALJ  may  authorize  facsimile 
transmission  as  an  acceptable  form  of 
service. 

(c)  Proof  of  senrice.  A  certificate  by 
the  individual  serving  the  document  by 
personal  delivery  or  by  mail,  setting 
forth  the  manner  of  service,  will  be 
proof  of  service. 

§  308.526    Computation  of  time. 

(a)  In  computing  any  period  of  time 
under  this  subpart  or  in  an  order  issued 
thereunder,  the  time  begins  with  the  day 
following  the  act,  event,  or  default,  and 
includes  the  last  day  of  the  period, 
unless  it  is  a  Satiuday,  Sunday,  or  legal 
holiday  observed  by  the  federal 
government,  in  which  event  it  includes 
the  next  business  day. 

(b)  When  the  period  of  time  allowed 
is  less  than  7  days,  intermediate 
Saturdays,  Sundays,  and  legal  holidays 
observed  by  the  federal  government  will 
be  excluded  fix)m  the  computation. 

(c)  Where  a  document  has  been  served 
or  issued  by  placing  it  in  the  mail,  an 
additional  5  days  will  be  added  to  the 
time  permitted  for  any  response. 

§308.527    Motions. 

(a)  Any  application  to  the  ALJ  for  an 
order  or  ruling  must  be  by  motion. 
Motions  must  state  the  relief  sought,  the 
authority  relied  upon,  and  the  facts 
alleged,  and  must  be  filed  with  the  ALJ 
and  served  on  all  other  parties.  Motions 


may  include,  without  limitation, 
motions  for  sununary  judgment. 

(b)  Except  for  motions  made  during  a 
prehearing  conference  or  at  the  hearing, 
all  motions  must  be  in  writing.  The  ALJ 
may  require  that  oral  motions  be 
reduced  to  writing. 

(c)  Within  15  days  after  a  written 
motion  is  served,  or  any  other  time  as 
may  be  fixed  by  the  ALJ,  any  party  may 
file  a  response  to  such  motion. 

(d)  The  ALJ  may  not  grant  a  written 
motion  before  the  time  for  filing 
responses  thereto  has  expired,  except 
upon  consent  of  the  parties  or  following 
a  hearing  on  the  motion,  but  may 
overrule  or  deny  such  motion  without 
awaiting  a  response. 

(e)  The  ALJ  will  make  a  reasonable 
effort  to  dispose  of  all  outstanding 
motions  prior  to  the  beginning  of  the 
hearing. 

§308.528    Sanctions. 

(a)  The  ALJ  may  sanction  a  person, 
including  any  party  or  representative 
for: 

(1)  Failing  to  comply  with  an  order, 
rule,  or  procedure  governing  the 
proceeding; 

(2)  Failing  to  prosecute  or  defend  an 
action;  or 

(3)  Engaging  in  other  misconduct  that 
interferes  with  the  speedy,  orderly,  or 
fair  conduct  of  the  hearing. 

(b)  Any  such  sanction,  including  but 
not  limited  to,  those  listed  in  paragraphs 
(c),  (d),  and  (e)  of  this  section,  must 
reasonably  relate  to  the  severity  and 
nature  of  the  failure  or  misconduct. 

(c)  When  a  party  fails  to  comply  with 
an  order,  including  an  order  for  taking 

a  deposition,  the  production  of  evidence 
within  the  party's  control,  or  a  request 
for  admission,  the  ALJ  may: 

(1)  Draw  an  inference  in  favor  of  the 
requesting  party  with  regard  to  the 
information  sought; 

(2)  In  the  case  of  requests  for 
admission,  deem  each  matter  of  which 
an  admission  is  requested  to  be 
admitted; 

(3)  Prohibit  the  party  failing  to 
comply  with  such  order  from 
introducing  evidence  concerning,  or 
otherwise  relying  upon,  testimony 
relating  to  the  information  sought;  and 

(4)  Strike  any  part  of  the  related 
pleading  or  other  submissions  of  the 
party  failing  to  comply  with  such 
request. 

(d)  If  a  party  fails  to  prosecute  or 
defend  an  action  under  this  subpart 
commenced  by  service  of  a  notice  of 
hearing,  the  ALJ  may  dismiss  the  action 
or  may  issue  an  initial  decision 
imposing  penalties  and  assessments. 

(e)  The  ALJ  may  refuse  to  consider 
any  motion,  request,  response,  brief,  or 
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other  document  which  is  not  filed  in  a 
timely  foshion. 

§  308.529    The  hearing  and  burden  of 
proof. 

(a)  The  AL)  will  conduct  a  hearing  on 
the  record  in  order  to  determine 
whether  the  defendant  is  liable  for  a 
civil  penalty  or  assessment  under 

§  308.502  of  this  subpart,  and,  if  so,  the 
appropriate  amount  of  any  such  civil 
penalty  or  assessment  considering  any 
aggravating  or  mitigating  factors. 

(b)  The  FDIC  must  prove  defendant's 
liability  and  any  aggravating  factors  by 
a  preponderance  of  the  evidence. 

(c)  The  defendant  must  prove  any 
affirmative  defenses  and  any  mitigating 
factors  by  a  preponderance  of  the 
evidence. 

(d)  The  hearing  will  be  open  to  the 
public  unless  otherwise  ordered  by  the 
ALJ  for  good  cause  shown. 

§  308.530    Determining  the  annount  of 
penalties  and  assessments. 

(a)  In  determining  an  appropriate 
amount  of  civil  penalties  and 
assessments,  the  ALJ  and  the  Board, 
upon  appeal,  should  evaluate  any 
circimistances  that  mitigate  or  aggravate 
the  violation  and  should  articulate  in 
their  opinions  the  reasons  that  support 
the  penalties  and  assessments  they 
impose.  Because  of  the  intangible  costs 
of  fraud,  the  expense  of  investigating 
such  conduct,  and  the  need  to  deter 
others  who  might  be  similarly  tempted, 
ordinarily  double  damages  and  a 
significant  civil  penalty  should  be 
imposed. 

(b)  Although  not  exhaustive,  the 
following  factors  are  among  those  that 
may  influence  the  AL]  and  the  Board  in 
determining  the  amount  of  penalties 
and  assessments  to  impose  with  respect 
to  the  misconduct  {i.e.,  the  false, 
fictitious,  or  fraudulent  claims  or 
statement)  charged  in  the  complaint: 

(1)  The  number  of  false,  fictitious,  or 
fraudulent  claims  or  statements: 

(2)  The  time  period  over  which  such 
claims  or  statements  were  made; 

(3)  The  degree  of  the  defendant's 
culpability  with  respect  to  the 
misconduct; 

(4)  The  amount  of  money  or  the  value 
of  the  property,  services,  or  benefit 
falsely  claimed: 

(5)  The  value  of  the  government's 
actual  loss  as  a  result  of  the  misconduct, 
including  foreseeable  consequential 
damages  and  the  costs  of  investigation; 

(6)  The  relationship  of  the  amount 
imposed  as  civil  penalties  to  the  amount 
of  the  government's  loss; 

(7)  "The  potential  or  actual  impact  of 
the  misconduct  upon  national  defense, 
public  health  or  safety,  or  public 


confidence  in  the  management  of 
government  programs  and  operations, 
including  particularly  the  impact  on  the 
intended  beneficiaries  of  such  programs; 

(8)  Whether  the  defendant  has 
engaged  in  a  pattern  of  the  same  or 
similar  misconduct; 

(9)  Whether  the  defendant  attempted 
to  conceal  the  misconduct; 

(10)  The  degree  to  which  the 
defendant  has  involved  others  in  the 
misconduct  or  in  concealing  it; 

(11)  Where  the  misconduct  of 
employees  or  agents  is  imputed  to  the 
defendant,  the  extent  to  which  the 
defendant's  practices  fostered  or 
attempted  to  preclude  such  misconduct; 

(12)  Whether  the  defendant 
cooperated  in  or  obstructed  an 
investigation  of  the  misconduct; 

(13)  Whether  the  defendant  assisted 
in  identifying  and  prosecuting  other 
wrongdoers; 

(14)  The  complexity  of  the  program  or 
transaction,  and  the  degree  of  the 
defendant's  sophistication  with  respect 
to  it,  including  the  extent  of  the 
defendant's  prior  participation  in  the 
program  or  in  a  similar  transaction; 

(15)  Whether  the  defendant  has  been 
found,  in  any  criminal,  civil,  or 
administrative  proceeding  to  have 
engaged  in  similar  misconduct  or  to 
have  dealt  dishonestly  with  the 
Government  of  the  United  States  or  of 
a  state,  directly  or  indirectly;  and 

(16)  The  need  to  deter  the  defendant 
and  others  from  engaging  in  the  same  or 
similar  misconduct. 

(c)  Nothing  in  this  section  will  be 
construed  to  limit  the  ALJ  or  the  Board 
from  considering  any  other  factors  that 
in  any  given  case  may  mitigate  or 
aggravate  the  offense  for  which 
penalties  and  assessments  are  imposed. 

(d)  Civil  money  penalties  that  are 
assessed  pursuant  to  this  subpart  are 
subject  to  adjustment  on  a  four-year 
basis  to  account  for  inflation  as  required 
by  section  4  of  the  Federal  Civil 
Penalties  Inflation  Adjustment  Act  of 
1990,  as  amended  (codified  at  28  U.S.C. 
2461,  note)  (see  also  12  CFR 

308.1 32(c)(3)(xv)). 

§  308.531     Location  of  hearing. 

(a)  The  hearing  may  be  held: 

(1)  In  any  judicial  district  of  the 
United  States  in  which  the  defendant 
resides  or  transacts  business: 

(2)  In  any  judicial  district  of  the 
United  States  in  which  the  claim  or 
statement  at  issue  was  made;  or 

(3)  In  such  other  place  as  may  be 
agreed  upon  by  the  defendant  and  the 
ALJ. 

(b)  Each  party  will  have  the 
opportunity  to  present  argument  with 
respect  to  die  location  of  the  hearing. 


(c)  The  hearing  will  be  held  at  the 
place  and  at  the  time  ordered  by  the 

ALJ. 

§308.532    Witnesses. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  testimony  at  the 
hearing  will  be  given  orally  by 
witnesses  under  oath  or  affirmation. 

(b)  At  the  discretion  of  the  ALJ, 
testimony  may  be  admitted  in  the  form 
of  a  written  statement  or  deposition. 
The  party  offering  a  written  statement 
must  provide  all  other  parties  with  a 
copy  of  the  written  statement  along  with 
the  last  known  address  of  the  witness. 
Sufficient  time  must  be  allowed  for 
other  parties  to  subpoena  the  witness  for 
cross-examination  at  the  hearing.  Prior 
written  statements  and  deposition 
transcripts  of  witnesses  identified  to 
testify  at  the  hearing  must  be  exchanged 
as  provided  in  §  308.521(a)  of  this 
subpart. 

(c)  The  ALJ  will  exercise  reasonable 
control  over  the  mode  and  order  of 
interrogating  witnesses  and  presenting 
evidence  so  as  to: 

(1)  Make  the  interrogation  and 
presentation  effective  for  the 
ascertainment  of  the  truth; 

(2)  Avoid  needless  consumption  of 
time;  and 

(3)  Protect  witnesses  from  harassment 
or  undue  embarrassment. 

(d)  The  ALJ  will  permit  the  parties  to 
conduct  such  cross-examination  as  may 
be  required  for  a  full  and  true  disclosure 
of  the  facts. 

(e)  At  the  discretion  of  the  ALJ,  a 
witness  may  be  cross-examined  on 
matters  relevant  to  the  proceeding 
without  regard  to  the  scope  of  his  or  her 
direct  examination.  To  the  extent 
permitted  by  the  ALJ,  cross-examination 
on  matters  outside  the  scope  of  direct 
examination  will  be  conducted  in  the 
manner  of  direct  examination  and  may 
proceed  by  leading  questions  only  if  the 
witness  is  a  hostile  witness,  an  adverse 
party,  or  a  witness  identified  with  an 
adverse  party. 

(f)  Upon  motion  of  any  party,  the  ALJ 
will  order  witnesses  excluded  so  that 
they  cannot  hear  the  testimony  of  other 
witnesses.  This  rule  does  not  authorize 
exclusion  of: 

(1)  A  party  who  is  an  individual; 

(2)  In  the  case  of  a  parfy  that  is  not 
an  individual,  an  officer  or  employee  of 
the  party  appearing  for  the  entity  pro  se 
or  designated  by  the  party's 
representative;  or 

(3)  An  individual  whose  presence  is 
shown  by  a  party  to  be  essential  to  the 
presentation  of  its  case,  including  an 
individual  employed  by  the  Corporation 
engaged  in  assisting  the  representative 
for  the  Corporation. 
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§308.533    Evidence. 

(a)  The  ALJ  will  determine  the 
admissibility  of  evidence. 
I  (b)  Except  as  provided  in  this  subpart, 
Uie  ALJ  will  not  be  bound  by  the 
Federal  Rules  of  Evidence  (28  U.S.C. 
App.).  However,  the  ALJ  may  apply  the 
Federal  Rules  of  Evidence  where 
appropriate,  e.g.,  to  exclude  urueliable 
evidence. 

(c)  The  ALJ  will  exclude  irrelevant 
and  immaterial  evidence. 

(d)  Although  relevant,  evidence  may 
be  excluded  if  its  probative  value  is 
substantially  outweighed  by  the  danger 
of  unfair  prejudice,  confusion  of  the 
issues,  or  by  considerations  of  undue 
delay  or  needless  presentation  of 
cumulative  evidence. 

(e)  Although  relevant,  evidence  may 
be  excluded  if  it  is  privileged  under 
federal  law. 

(f)  Evidence  concerning  offers  of 
compromise  or  settlement  will  be 
inadmissible  to  the  extent  provided  in 
rule  408  of  the  Federal  Rules  of 
Evidence. 

(g)  The  ALJ  will  permit  the  parties  to 
introduce  rebuttal  witnesses  and 
evidence. 

(h)  All  documents  and  other  evidence 
offered  or  taken  for  the  record  must  be 
open  to  examination  by  all  parties, 
unless  otherwise  ordered  by  the  ALJ 
pursuant  to  §  308.523  of  this  subpart. 

§308.534    The  record. 

(a)  The  hearing  will  be  recorded  by 
audio  or  videotape  and  transcribed. 
Transcripts  may  be  obtained  following 
the  hearing  from  the  ALJ  at  a  cost  not 
to  exceed  the  actual  cost  of  duplication. 

(b)  The  transcript  of  testimony, 
exhibits,  and  other  evidence  admitted  at 
the  hearing,  and  all  papers  and  requests 
filed  in  the  proceeding  constitute  the 
record  for  the  decision  by  the  ALJ  and 
the  Board. 

(c)  The  record  may  be  inspected  and 
copied  (upon  payment  of  a  reasonable 
fee)  by  anyone,  unless  otherwise 
ordered  by  the  ALJ  pursuant  to 
§308.523  of  this  subpart. 

$  308.535    Post-hearing  briefs. 

1 1  The  ALJ  may  require  the  parties  to  file 
'post-hearing  briefs.  In  any  event,  any 
party  may  file  a  post-hearing  brief.  The 
ALJ  will  fix  the  time  for  filing  such 
briefs,  not  to  exceed  60  days  from  the 
date  the  parties  receive  the  transcript  of 
the  hearing  or,  if  applicable,  the 
stipulated  record.  Such  briefs  may  be 
accompanied  by  proposed  findings  of 
fact  and  conclusions  of  law.  The  ALJ 
may  permit  the  parties  to  file  reply 
briefs. 


§308.536    Initial  decision. 

(a)  The  ALJ  will  issue  an  initial 
decision  based  only  on  the  record, 
which  will  contain  findings  of  fact, 
conclusions  of  law,  and  the  amoimt  of 
any  penalties  and  assessments  imposed. 

fb)  The  findings  of  fact  will  include  a 
finding  on  each  of  the  following  issues: 

(1)  Whether  the  claims  or  statements 
identified  in  the  complaint,  or  any 
portions  of  such  claims  or  statements, 
violate  §  308.502  of  this  subpart;  and 

(2)  If  the  person  is  liable  for  penalties 
or  assessments,  the  appropriate  amount 
of  any  such  penalties  or  assessments 
considering  any  mitigating  or 
aggravating  factors  that  he  or  she  finds 
in  the  case,  such  as  those  described  in 
§  308.530  of  this  subpart. 

(c)  The  ALJ  will  promptly  serve  the 
initial  decision  on  all  parties  within  90 
days  after  the  time  for  submission  of 
post-hearing  briefs  and  reply  briefs  (if 
permitted)  has  expired.  The  ALJ  will  at 
the  same  time  serve  all  parties  with  a 
statement  describing  the  right  of  any 
defendant  determined  to  be  liable  for  a 
civil  penalty  or  assessment  to  file  a 
motion  for  reconsideration  with  the  ALJ 
or  a  notice  of  appeal  with  the  Board.  If 
the  ALJ  fails  to  meet  the  deadline 
contained  in  this  paragraph,  he  or  she 
will  notify  the  parties  of  the  reason  for 
the  delay  and  will  set  a  new  deadline. 

(d)  Unless  the  initial  decision  of  the 
ALJ  is  timely  appealed  to  the  Board,  or 
a  motion  for  reconsideration  of  the 
initial  decision  is  timely  filed,  the  initial 
decision  will  constitute  the  final 
decision  of  the  Board  and  will  be  final 
and  binding  on  the  parties  30  days  after 
it  is  issued  by  the  ALJ. 

§308.537    Reconsideration  of  initial 
decision. 

(a)  Except  as  provided  in  paragraph 
(d)  of  this  section,  any  party  may  file  a 
motion  for  reconsideration  of  the  initial 
decision  within  20  days  of  receipt  of  the 
initial  decision.  If  service  is  made  by 
mail,  receipt  will  be  presiimed  to  be  5 
days  from  the  date  of  mailing  in  the 
absence  of  proof  to  the  contrary. 

(b)  Every  motion  for  reconsideration 
must  set  forth  the  matters  claimed  to 
have  been  erroneously  decided  and  the 
nature  of  the  alleged  errors.  The  motion 
must  be  accompanied  by  a  supporting 
brief. 

(c)  Responses  to  the  motions  will  be 
allowed  only  upon  order  of  the  ALJ. 

(d)  No  party  may  file  a  motion  for 
reconsideration  of  an  initial  decision 
that  has  been  revised  in  response  to  a 
previous  motion  for  reconsideration. 

(e)  The  ALJ  may  dispose  of  a  motion 
for  reconsideration  by  denying  it  or  by 
issuing  a  revised  initial  decision. 


(f)  If  the  ALJ  denies  a  motion  for 
reconsideration,  the  initial  decision  will 
constitute  the  final  decision  of  the  FDIC 
and  will  be  final  and  binding  on  all 
parties  30  days  after  the  ALJ  denies  the 
motion,  unless  the  final  decision  is 
timely  appealed  to  the  Board  in 
accordance  with  §  308.538  of  this 
subpart. 

(g)  If  the  ALJ  issues  a  revised  initial 
decision,  that  decision  will  constitute 
the  final  decision  of  the  FDIC  and  will 
be  final  and  binding  on  the  parties  30 
days  after  it  is  issued,  unless  it  is  timely 
appealed  to  the  Board  in  accordance 
with  §  308.538  of  this  subpart. 

§  308.538    Appeal  to  the  Board  of  Directors. 

(a)  Any  defendant  who  has  filed  a 
timely  answer  and  who  is  determined  in 
an  initial  decision  to  be  liable  for  a  civil 
penalfy  or  assessment  may  appeal  such 
decision  to  the  Board  by  filing  a  notice 
of  appeal  with  the  Board  in  accordance 
with  this  section. 

(b)(1)  No  notice  of  appeal  may  be  filed 
until  the  time  period  for  filing  a  motion 
for  reconsideration  under  §  308.537  of 
this  subpart  has  expired. 

(2)  If  a  motion  for  reconsideration  is 
timely  filed,  a  notice  of  appeal  must  be 
filed  within  30  days  after  tfie  ALJ  denies 
the  motion  or  issues  a  revised  initial 
decision,  whichever  applies. 

(3)  If  no  motion  for  reconsideration  is 
timely  filed,  a  notice  of  appeal  must  be 
filed  within  30  days  after  the  ALJ  issues 
the  initial  decision. 

(4)  The  Board  may  extend  the  initial 
30-day  period  for  an  additional  30  days 
if  the  defendant  files  with  the  Board  a 
request  for  an  extension  within  the 
initial  30-day  period  and  shows  good 
cause. 

(c)  If  the  defendant  files  a  timely 
notice  of  appeal  with  the  Board,  the  ALJ 
will  forward  the  record  of  the 
proceeding  to  the  Board. 

(d)  A  notice  of  appeal  will  be 
accompanied  by  a  written  brief 
specifying  exceptions  to  the  initial 
decision  and  reasons  supporting  the 
exceptions. 

(e)  The  representative  for  the 
Corporation  may  file  a  brief  in 
opposition  to  exceptions  within  30  days 
of  receiving  the  notice  of  appeal  and 
accompanying  brief. 

(f)  Tnere  is  no  right  to  appear 
personally  before  the  Board. 

(g)  There  is  no  right  to  appeal  any 
interlocutory  ruling  by  the  ALJ. 

(h)  In  reviewing  the  initial  decision, 
the  Board  will  not  consider  any 
objection  that  was  not  raised  before  the 
ALJ  unless  a  demonstration  is  made  of 
extraordinary  circumstances  causing  the 
failure  to  raise  the  objection. 

(i)  If  any  parfy  demonstrates  to  the 
satisfaction  of  the  Board  that  additional 
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evidence  not  presented  at  such  hearing 
is  material  and  that  there  were 
reasonable  grounds  for  the  failure  to 
present  such  evidence  at  such  hearing, 
the  Board  will  remand  the  matter  to  the 
ALJ  for  consideration  of  such  additional 
evidence. 

(j)  The  Board  may  affirm,  reduce, 
reverse,  compromise,  remand,  or  settle 
any  penalty  or  assessment  determined 
by  the  ALJ  in  any  initial  decision. 

(k)  The  Board  will  promptly  serve 
each  party  to  the  appeal  with  a  copy  of 
the  decision  of  the  Board  and  a 
statement  describing  the  right  of  any 
person  determined  to  be  liable  for  a 
penalty  or  an  assessment  to  seek  judicial 
review. 

(1)  Unless  a  petition  for  review  is  filed 
as  provided  in  31  U.S.C.  3805  after  a 
defendant  has  exhausted  all 
administrative  remedies  under  this 
subpart  and  within  60  days  after  the 
date  on  which  the  Board  serves  the 
defendant  with  a  copy  of  the  Board's 
decision,  a  determination  that  a 
defendant  is  Uable  imder  §  308.502  of 
this  subpart  is  final  and  is  not  subject 
to  judicial  review. 

§308.539    Stays  ordered  by  the 
Department  of  Justice. 

If  at  any  time  the  Attorney  General  or 
an  Assistant  Attorney  General 
designated  by  the  Attorney  General 
transmits  to  the  Board  a  written  finding 
that  continuation  of  the  administrative 
process  described  in  this  subpart  with 
respect  to  a  claim  or  statement  may 
adversely  affect  any  pending  or 
potential  criminal  or  civil  action  related 
to  such  claim  or  statement,  the  Board 
will  stay  the  process  immediately.  The 
Board  may  order  the  process  resxuned 
only  upon  receipt  of  the  written 
authorization  of  the  Attorney  General. 

§308.540    Stay  pending  appeal. 

(a)  An  initial  decision  is  stayed 
automatically  pending  disposition  of  a 
motion  for  reconsideration  or  of  an 
appeal  to  the  Board. 

(b)  No  administrative  stay  is  available 
following  a  final  decision  of  the  Board. 

§308.541    Judicial  review. 

Section  3805  of  Title  31,  United  States 
Code,  authorizes  judicial  review  by  an 
appropriate  United  States  District  Court 
of  a  final  decision  of  the  Board  imposing 
penalties  or  assessments  under  this 
subpart  and  specifies  the  procedures  for 
such  review. 

§308.542    Collection  of  civil  penalties  and 
assessments. 

Sections  3806  and  3808(b)  of  Title  31, 
United  States  Code,  authorize  actions 
for  collection  of  civil  penalties  and 
assessments  imposed  under  this  subpart 


and  specify  the  procedures  for  such 
actions. 

§308.543    Right  to  administrative  offset 

The  amoimt  of  any  penalty  or 
assessment  which  has  become  final,  or 
for  which  a  judgment  has  been  entered 
under  §  308.541  or  §  308.542  of  this 
subpart,  or  any  amount  agreed  upon  in 
a  compromise  or  settlement  under 
§  308.545  of  this  subpart,  may  be 
collected  by  administrative  offset  imder 
31  U.S.C.  3716,  except  that  an 
administrative  offset  may  not  be  made 
under  this  section  against  a  refund  of  an 
overpayment  of  federal  taxes,  then  or 
later  owing  by  the  United  States  to  the 
defendant. 

§  308.544    Deposit  in  Treasury  of  United 
States. 

All  amounts  collected  pursuant  to  this 
subpart  will  be  deposited  as 
miscellaneous  receipts  in  the  Treasury 
of  the  United  States,  except  as  provided 
in  31  U.S.C.  3806(gl. 

§  308.545    Compromise  or  settlement. 

(a)  Parties  may  make  offers  of 
compromise  or  settlement  at  any  time. 

(b)  The  reviewing  official  has  the 
exclusive  authority  to  compromise  or 
settle  a  case  under  this  subpart  at  any 
time  after  the  date  on  which  the 
reviewing  official  is  permitted  to  issue 
a  complaint  and  before  the  date  on 
which  the  ALJ  issues  an  initial  decision. 

(c)  The  Board  has  exclusive  authority 
to  compromise  or  settle  a  case  under 
this  subpart  any  time  after  the  date  on 
which  the  ALJ  issues  an  initial  decision, 
except  during  the  pendency  of  any 
review  under  §  308.541  of  this  subpart 
or  during  the  pendency  of  any  action  to 
collect  penalties  and  assessments  under 
§  308.542  of  this  subpart. 

(d)  The  Attorney  General  has 
exclusive  authority  to  compromise  or 
settle  a  case  under  this  subpart  during 
the  pendency  of  any  review  imder 

§  308.541  of  this  subpart  or  of  any  action 
to  recover  penalties  and  assessments 
under  31  U.S.C.  3806. 

(e)  The  investigating  official  may 
recommend  settlement  terms  to  the 
reviewing  official,  the  Board,  or  the 
Attorney  General,  as  appropriate.  The 
reviewing  official  may  recommend 
settlement  terms  to  the  Board,  or  the 
Attorney  General,  as  appropriate. 

(f)  Any  compsQmise  or  settlement 
must  be  in  writing. 

§306.546    Limitations. 

(a)  The  notice  of  hearing  with  respect 
to  a  claim  or  statement  will  be  served 
in  the  manner  specffied  in  §  308.507  of 
this  subpart  within  6  years  after  the  date 
on  which  such  claim  or  statement  is 
made. 


(b)  If  the  defendant  fails  to  file  a 
timely  answer,  service  of  notice  under 
§  308.509(b)  of  this  subpart  will  be 
deemed  a  notice  of  a  hearing  for 
purposes  of  this  section. 

(c)  The  statute  of  limitations  may  be 
extended  by  agreement  of  the  parties. 

By  order  of  the  Board  of  Directors. 

Dated  at  Washington,  DC.  this  19th  day  of 
January,  2001. 

Federal  Deposit  Insurance  Corporation. 

Robert  E.  Feldiman, 

Executive  Secretary. 

[FR  Doc.  01-3168  Filed  2-6-01;  8:45  am) 

BtLLMQ  CODE  6n4-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 

23  CFR  Parts  655  and  940 
[FHWA  Docket  No.  FHWA-99-5899] 
RIN2125-AE65 

Intelligent  Transportation  System 
Architecture  and  Standards:  Delay  of 
Effective  Date 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Final  rule;  delay  of  effective 
date. 

StJMMARY:  In  accordance  with  the 
memorandiun  of  January  20,  2001,  fi-om 
the  Assistant  to  the  President  and  Chief 
of  Staff,  entitled  "Regulatory  Review 
Plan,"  published  in  Uie  Federal  Register 
on  January  24,  2001,  this  action 
temporarily  delays  for  60  days  the 
effective  date  of  the  rule  entitled 
Intelligent  Transportation  System 
Architecture  and  Standards,  published 
in  the  Federal  Register  on  January  8, 
2001,  66  FR  1446.  The  rule  concerns 
Intelligent  Transportation  System  (ITS) 
projects  carried  out  using  funds  made 
available  from  the  Highway  Trust  Fund. 
This  rule  requires  regions  which  have 
implemented  ITS  or  are  planning  ITS 
implementations  to  develop  a  regional 
ITS  architecture,  based  on  the  National 
ITS  Architecture,  to  guide  their 
implementation. 

EFFECTIVE  DATE:  The  effective  date  of  the 
Intelligent  Transporta^ir.,       -tem 
Architecture  and  Standard  ,  rule, 
published  in  the  Federal  Register  on 
January  8,  2001,  at  66  FR  1446,  is 
delayed  for  60  days,  fix)m  February  7, 
2001,  to  a  new  effective  date  of  April  8, 
2001. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  information:  Mr.  Robert 
Rupert,  Office  of  Travel  Management 
(HOTM-1),  (202)  366-2194  and  Mr. 
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Michael  Freitas,  (202)  366-9292,  ITS 
Joint  Program  Office  (HOIT-1).  For  legal 
information:  Mr.  Wilbert  Baccus,  Office 
of  the  Chief  Counsel,  (HCC-32),  (202) 
366-1346,  Federal  Highway 
Administration,  400  Seventh  Street, 
SW.,  Washington,  DC  20590-0001. 
Office  hoiu-s  are  fi-om  8  a.m.  to  4:30 
p.m.,  e.t.,  Monday  through  Friday, 
except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION:  To  the 
extent  that  5  U.S.C  section  553  applies 
to  this  action,  it  is  exempt  from  notice 
and  comment  because  it  constitutes  a 
rule  of  procedure  imder  5  U.S.C.  section 
553(b)(A).  Alternatively,  the  FHWA's 
implementation  of  this  rule  without 
opportiuiity  for  public  comment, 
effective  immediately  upon  publication 
today  in  the  Federal  Register,  is  based 
on  the  good  cause  exceptions  in  5  U.S.C. 
section  553(b)(B)  and  553  (d)(3).  Seeking 
public  comment  is  impracticable, 
lumecessary,  and  contrary  to  the  public 
interest.  The  temporary  60-day  delay  in 
effective  date  is  necessary  to  give 
Department  officials  the  opportunity  for 
further  review  and  consideration  of  the 
new  regulations,  consistent  with  the 
Assistant  to  the  President's 
memorandum  of  January  20,  2001. 
Given  the  imminence  of  the  effective 
date,  seeking  prior  public  comment  on 
this  temporary  delay  would  have  been 
impractical,  as  well  as  contrary  to  the 
public  interest  in  the  orderly 
promulgation  and  implementation  of 
regulations.  The  imminence  of  the 
effective  date  is  also  good  cause  for 
making  this  action  effective 
immediately  upon  publication. 

Issued  on:  January  31,  2001. 
Anthony  R.  Kane, 
Executive  Director. 
(FR  Doc.  01-3206  Filed  2-2-01;  4:50  pm) 

BILLMG  CODE  491(>-22-P 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

32  CFR  Part  199 
RIN  0720-AA57 

Ch^lllan  Health  and  Medical  Program  of 
the  Uniformed  Services  (CHAMPUS); 
Methodology  for  Coverage  of  Phase  II 
and  Phase  III  Clinical  Trials  Sponsored 
by  ttte  National  Institutes  of  Health 

AGENCY:  Department  of  Defense. 
ACTION:  Final  rule;  withdrawal. 

SUMMARY:  The  Department  of  Defense 
published  a  final  rule  on  Methodology 
for  Coverage  of  Phase  II  and  Phase  III 
Clinical  Trials  Sponsored  by  the 


National  Institutes  of  Health.  This  rule 
should  not  have  been  published  in 
accordance  with  the  Regulatory  Review 
Plan,  therefore,  this  document  is 
published  to  withdraw  the  rule. 
DATES:  The  rule  published  on 
Wednesday,  January  31,  2001  at  66  FR 
8365  is  withdrawn  as  of  February  7, 
2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Collins,  703-681-0039 

Dated:  January  30,  2001. 
L.M.  Bjrnum, 

Alternate  OSD  Federal  Register  Liaison. 

Department  of  Defense. 

[FR  Doc.  01-3034  Filed  2-6-01;  8:45  am] 

BILUNG  CODE  S001-10-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 
[CGD01-01-008] 

Drawbridge  Operation  Regulations: 
Harlem  River,  NY 

agency:  Coast  Guard.  DOT. 

ACTION:  Notice  of  temporary  deviation 

from  regulations. 

SUMMARY:  The  Commander,  First  Coast 
Guard  District,  has  issued  a  temporary 
deviation  fi-om  the  drawbridge  operation 
regulations  governing  the  operation  of 
the  Macombs  Dam  Bridge,  at  mile  3.2, 
across  the  Harlem  River  at  New  York 
City,  New  York.  This  deviation  allows 
the  bridge  ovtmer  to  keep  the  bridge  in 
the  closed  position  from  February  1, 
2001  through  April  1,  2001.  This  action 
is  necessary  to  facilitate  maintenance  at 
the  bridge. 

DATES:  This  deviation  is  effective  from 
February  1,  2001  through  April  1,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Joe 
Area,  Project  Officer,  First  Coast  Guard 
District,  at  (212)  668-7165. 
SUPPLEMENTARY  INFORMATION:  The 
Macombs  Dam  Bridge,  at  mile  3.2, 
across  the  Harlem  River,  has  a  vertical 
clearance  of  27  feet  at  mean  high  water, 
and  32  feet  at  mean  low  water  in  the 
closed  position.  The  existing 
drawbridge  operating  regulations  are 
hsted  at  33  CFR  117.789(c). 

The  bridge  owner,  New  York  City 
Department  of  Transportation 
(NYCDOT).  requested  a  temporary 
deviation  from  the  drawbridge  operating 
regulations  to  facilitate  the  necessary 
structural  maintenance  at  the  bridge. 
This  deviation  from  the  operating 
regulations  allows  the  bridge  owner  to 
keep  the  bridge  in  the  closed  position 


fi-om  February  1.  2001  through  April  1, 
2001. 

Thirty  days  notice  to  the  Coast  Guard 
for  approval  of  this  maintenance  repair 
was  not  given  by  the  bridge  owner  and 
was  not  required  because  this  work 
involves  vital,  unscheduled 
maintenance  that  must  be  performed 
without  undue  delay. 

Vessels  that  can  pass  under  the  bridge 
without  an  opening  may  do  so  at  all 
times  during  the  closed  period. 

hi  accordance  writh  33  CFR  117.35(c), 
this  work  will  be  performed  with  all  due 
speed  in  order  to  retiun  the  bridge  to 
normal  operation  as  soon  as  possible. 
This  deviation  from  the  operating 
regulations  is  authorized  under  33  CFR 
117.35. 

Dated:  January  25.  2001. 
G.N.  Naccara, 

Rear  Admiral,  U.S.  Coast  Guard  Commander. 
First  Coast  Guard  District. 

[FR  Doc.  01-3109  Filed  2-6-01;  8:45  am] 

BIUJNG  CODE  4910-1S-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

[CGD07-01-O03] 

RIN2115-AE47 

Drawbridge  Operation  Regulations: 
Hillsborough  River,  Tampa,  FL 

agency:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
temporarily  changing  the  operation  of 
the  Piatt  and  Brorein  Street  Drawbridges 
across  the  Hillsborough  River  in  Tampa. 
Florida.  This  temporary  rule  allows  the 
Piatt  and  Brorein  Street  Drawbridges  to 
remain  closed  fit)m  8  a.m.  to  1  p.m.  on 
Satiu-day,  February  24,  2001.  This  action 
is  necessary  to  facilitate  the  running  of 
the  Bank  of  America  Gasparilla  Distance 
Classic  foot  race. 

DATES:  This  rule  is  effective  itom  8  a.m. 
to  1  p.m.  on  February  24,  2001. 
ADDRESSES:  Material  received  from  the 
public  as  well  as  documents  indicated 
in  this  preamble  as  being  available  in 
the  docket  are  part  of  docket  [CGD07- 
01-003]  and  are  available  for  inspection 
or  copying  at  Commander  (obr).  Seventh 
Coast  Guard  District,  909  S.E.  1st 
Avenue,  Miami,  Florida,  between  7:30 
a.m.  and  4  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Barry  Dragon,  Seventh  Coast  Guard 
District,  Bridge  Section,  at  (305)  415- 
6743. 
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SUPPLEMENTARY  INFORMATION: 
Regulatory  Infomiation 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  Publishing 
an  NPRM  was  impracticable  because 
there  was  not  sufficient  time  remaining 
after  we  were  notified  of  the  event  to 
publish  an  NPRM.  Further,  publishing 
an  NPRM  is  not  necessary  because  of 
the  minimal  impact  this  temporary  rule 
will  have  on  bridge  operations  in  an 
area  of  limited  marine  traffic. 

For  the  same  reason,  under  5  U.S.C. 
553(d)(3),  the  Coast  Guard  finds  that 
good  cause  exists  for  making  this  rule 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

Background  and  Purpose 

The  Piatt  and  Brorein  Street 
Drawbridges,  miles  0.0  and  0.16 
respectively,  across  the  Hillsborough 
River,  have  vertical  clearances  of  15.6 
feet  at  mean  high  water  and  a  horizontal 
clearance  of  80  feet  between  fenders. 
The  existing  operating  regulations  in  33 
CFR  117.291(a)  require  the  bridge  to 
o[>en  on  signal  after  two  hours  notice. 

The  City  of  Tampa  Department  of 
Public  Works  requested  that  the  Piatt 
and  Brorein  Street  Drawbridge 
operations  be  temporarily  changed  to 
allow  the  nmning  of  the  Bank  of 
America  Gasparilla  Distance  Classic  foot 
race.  This  temporary  change  to  the 
drawbridge  operating  regulations  will 
allow  the  drawbridge  to  remain  closed 
firom  8  a.m.  to  1  p.m.,  Saturday, 
February  24,  2001. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  imder  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation 
(DOT)(44  FR  11040:  February  26. 1979). 
The  Coast  Guard  expects  the  economic 
impact  of  this  nUe  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  10(e)  of  the  regidatory 
policies  and  procedures  of  DOT  is 
imnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  we  considered 
whether  this  rule  will  have  a  significant 
economic  effect  upon  a  substantial 
number  of  small  entities.  "Small 


entities"  include  small  business,  not- 
for-profit  organizations  that  are 
independenUy  owned  and  operated  and 
are  not  dominant  in  their  fields,  and 
governmental  jiirisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  may  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  The  owners  or  operators  of 
vessels  intending  to  transit  the 
Hillsborough  River  under  the  Brorein  or 
Piatt  Street  Drawbridges  on  February  24, 
2001. 

This  temporary  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  regidations  will  only  be  in 
effect  for  five  hours  in  an  area  of  limited 
marine  traffic,  and  the  event  will  be 
highly  publicized. 

Assistance  for  SmaU  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
221).  we  offer  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  Small  entities  may  contact  the 
person  listed  under  FOR  FURTHER 
MFOmUTION  CONTACT  for  assistance  in 
understanding  ar.d  participating  in  this 
rulemaking.  We  also  have  a  point  of 
".otMc*.  for  commenting  on  actions  by 
employees  of  the  Coast  Guard.  Small 
businesses  may  send  comments  on  the 
actions  of  Federal  employees  who 
enforce,  or  otherwise  determine 
compliance  with  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  nde  calls  for  no  new  coUection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

We  have  analyzed  this  rule  under 
Executive  Order  13132  and  have 
determined  that  this  rule  does  not  have 
implications  for  federalism  imder  that 
ordw. 


Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuani  e  of  Federal  regulations  that 
require  unfunded  mandates.  An 
imfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  unfunded  mandate 
costs.  This  rule  will  not  impose  an 
unfunded  mandate. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630.  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Qvil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  imder 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  safety  that  may 
disproportionately  affect  children. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  action  and 
has  determined  under  figure  2-1, 
paragraph  32(e)  of  Commandant 
Instruction  M16475.1C,  that  this  rule  is 
categorically  excluded  fitjm  further 
environmental  docimientation. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 
Regulations 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g);  section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587, 106 
Stet.  5039. 

2.  From  8  a.m.  until  1  p.m.,  on 
February  24,  2001,  in  §  117.291. 
temporarily  suspend  paragraph  (a)  and 
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add  a  new  temporary  paragraph  (c)  to 
read  as  follows: 

§117^1     Hillsborough  River. 

***** 

(c)  (1)  The  draws  of  the  bridges  at 
Piatt  Street,  mile  0.0,  and  Brorein  Street, 
mile  0.16,  may  remain  closed  to 
navigation. 

(2)  The  draws  of  the  bridges  at 
Kennedy  Boulevard,  mile  0.4,  Cass 
Street,  mile  0.7,  Laurel  Street,  mile  1.0, 
West  Columbus  Drive,  mile  2.3,  and 
West  Hillsborough  Avenue,  mile  4.8, 
shall  open  on  signal  if  at  least  two  hours 
notice  is  given;  except  that,  the  draws 
shall  open  on  signal  as  soon  as  possible 
after  a  request  by  a  public  vessel  of  the 
United  States,  a  vessel  owned  or 
operated  by  the  State,  county  or  local 
government  and  used  for  public  safety 
piuposes,  or  a  vessel  in  distress. 

Dated:  January  25,  2001. 
T.W.  Allen, 

Bear  Admiral,  U.S.  Coast  Guard  Commander. 
Seventh  Coast  Guard  District. 
[FR  Doc.  01-3108  Filed  2-6-01;  8:45  am) 

HLUNG  CODE  4910-1S-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 

[CGD01-00-193] 

RIN2115-AE47 

Drawbridge  Operation  Regulations: 
Kennebec  River,  ME 

agency:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 


SUMMARY:  The  Coast  Guard  is  changing 
the  drawbridge  operation  regulations  for 
the  Carlton  (U.S.  1)  highway-railroad 
bridge,  at  mile  14.0,  across  the 
Kermebec  River  between  Bath  and 
Woolwich,  Maine.  This  rule  will  remove 
unnecessary  operating  restiictions  from 
the  regulations  and  provide  relief  to  the 
bridge  owner  from  the  requirement  to 
crew  the  bridge  during  periods  when 
there  have  been  few  requests  to  open  the 
bridge. 

DATES:  This  rule  is  effective  March  9, 
2001. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  {CGDOl-00-193)  and  are 
available  for  inspection  or  copying  at 
the  First  Coast  Guard  District,  Bridge 
Branch  Office,  408  Atlantic  Avenue, 
Boston,  Massachusetts,  02110,  7  a.m.  to 
3  p.m..  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  W.  McDonald,  Project  Officer,  First 
Coast  Guard  Distiict.  (617)  223-8364. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

On  October  6,  2000,  we  published  a 
notice  of  proposed  rulemaking  (NPRM) 
entitled  Drawbridge  Operation 
Regulations;  Kennebec  River,  Maine,  in 
the  Federal  Register  (65  FR  59780).  We 
received  no  comments  in  response  to 
the  notice  of  proposed  rulemaking.  No 
public  hearing  was  requested  and  none 
was  held. 

Background  and  Purpose 

The  Carlton  (U.S.  1)  highway-railroad 
bridge,  at  mile  14.0.  across  the 


Kennebec  River  has  a  vertical  clearance 
in  the  closed  position  of  10  feet  at  mean 
higli  water  and  16  feet  at  mean  low 
water.  The  existing  drawbridge 
operating  regulations  are  listed  at  33 
CFR  117.525.  Vehioilar  traffic  no  longer 
travels  over  the  Carlton  Bridge  because 
a  new  fixed  highway  bridge  has  been 
constructed  upstream.  The  bridge  will 
continue  to  operate  as  a  railroad  bridge 
only. 

The  bridge  owner,  Maine  Department 
of  Transportation  (MDOT),  asked  the 
Coast  Guard  to  remove  the  unnecessary 
restrictions  from  the  regulations  and  to 
add  several  time  periods  during  which 
the  bridge  will  open  on  an  on  call  basis. 
The  bridge  presentiy  is  allowed  to 
remain  closed  to  navigation  from  6  a.m. 
to  7:30  a.m.  and  irom  3:15  p.m.  to  5:30 
p.m.,  Monday  through  Friday,  excluding 
holidays.  These  closed  periods  were 
added  to  the  regulations  to  prevent 
vehicular  traffic  congestion  in  Bath 
during  the  shift  changes  at  the  Bath  Iron 
Works.  These  closed  periods  are  no 
longer  necessary  and  will  be  removed 
by  this  rule. 

The  bridge  owner  has  also  requested 
relief  ftt>m  crewing  the  bridge  from  5 
p.m.  to  8  a.m.,  daily,  and  ail  day  on 
Satiudays  and  Sundays  from  October  1 
through  May  14.  The  bridge  opening  log 
data  submitted  by  MDOT  indicates  a 
relatively  low  number  of  requests  to 
open  the  bridge  during  the  time  periods 
and  the  bridge  owner  has  requested  that 
the  bridge  operate  on  an  on  call  basis. 
The  greater  amount  of  bridge  openings 
in  1999,  are  attributed  to  construction 
vessel  traffic  during  the  building  of  the 
new  highway  bridge  upstream  from  the 
Carlton  Bridge. 


Bridge  Openings  Between  5  p.w 

.  AND  8  A.M. 
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Bridge  Openings  Saturdays/Sundays  October  1  Through  May  14 

Oct 

Nov 

Dec 

Jan 

Feb 

Mar 

Apr 

May 

'iW 

1998     

9 
10 

11 

0 

7 
13 

0 

3 

4 

0 
0 

1 
0 

0 
2 
5 
0 

0 
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0 

2 
0 

1999     

1 
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0 

The  Coast  Guard  believes  that 
operating  the  Carlton  Bridge  on  an 
advance  notice  basis  from  5  p.m.  to  8 
),m.,  daily,  and  all  day  on  Saturdays 


and  Simdays,  from  October  1  through 
May  14,  is  reasonable  and  will  still  meet 
the  needs  of  navigation.  This  conclusion 
is  based  upon  the  low  number  of 


opening  requests  received  over  the  past 
several  years  and  the  fact  that  the  bridge 
will  still  open  on  signal  after  the 
advance  notice  is  given. 
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Discussion  of  Comments  and  Changes 

The  Coast  Guard  received  no 
comments  and  no  changes  will  be  made 
to  this  rule. 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

We  have  analyzed  this  rule  under 
Executive  Order  13132  and  have 
determined  that  this  rule  does  not  have 
implications  for  federalism  imder  that 
Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  imfunded  mandate 
costs.  This  rule  will  not  impose  an 
unfunded  mandate. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
talcing  unplications  under  Elxecutive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1 . 
paragraph  (32)(e)  of  Commandant 
Instruction  M16475.1C,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation  because 
promulgation  of  changes  to  drdwbridge 
regulations  have  been  found  to  not  have 
a  significant  effect  on  the  environment. 
A  written  "Categorical  Exclusion 


Determination"  is  not  required  for  this 
final  nde. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulations 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g);  section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587, 106 
Stat.  5039. 

2.  Section  117.525(a)  is  revised  to 
read  as  follows: 

§  11 7.52S    Kennebec  River. 

(a)  The  draw  of  the  Carlton  Bridge, 
mile  14.0,  between  Bath  and  Woolwich 
shall  operate  as  follows: 

(1)  From  May  15  through  September 
30  the  draw  shall  open  on  signal;  except 
that,  from  5  p.m.  to  8  a.m.,  the  draw 
shall  open  on  signal  if  a  two-hoiu  notice 
is  given  by  calling  the  number  posted  at 
the  bridge. 

(2)  From  October  1  through  May  14 
the  draw  shall  open  on  signal;  except 
that,  fit>m  5  p.m.  to  8  a.m.,  the  draw 
shall  open  on  signal  after  a  twenty-four 
hoius  notice  is  given  and  from  8  a.m.  to 
5  p.m.,  on  Saturday  and  Sunday,  after 
an  eight-hour  notice  is  given  by  calling 
the  number  posted  at  the  bridge. 
***** 

Dated:  January  25.  2001. 
G.N.  Naccara, 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 
First  Coast  Guard  District. 
(FR  Doc.  01-3107  Filed  2-6-01;  8:45  am] 
aiLLMQ  CODE  4910-1S-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  35  and  735 
tFRL-694,  2-7] 
RIN:  2030-AA55 

Environmental  Program  Grants— State, 
Interstate,  and  Local  Government 
Agencies:  Delay  of  Effective  Date 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Final  rule;  delay  of  effective 
date. 

SUMMARY:  In  accordance  with  the 
memorandiun  of  January  20,  2001,  bom 


the  Assistant  to  the  President  and  Chief 
of  Staff,  entiUed  "Regulatory  Review 
Plan,"  published  in  the  Federal  Register 
on  January  24,  2001,  this  action 
temporarily  delays  for  60  days  the 
effective  date  of  the  rule  entiUed 
Environmental  Program  Grants-State, 
Interstate,  and  Local  Government 
Agencies,  published  in  the  Federal 
Register  on  January  9,  2001,  66  FR  1725. 
This  regulation  updates,  clarifies,  and 
streamlines  requirements  governing 
environmental  program  grants  and 
establishes  requirements  for  the 
Performance  Partnership  Grant  (PPG) 
program. 

DATES:  The  effective  date  of  the 
Environmental  Program  Grants  State, 
Interstate,  and  Local  Government 
Agencies,  amending  40  CFR  parts  35 
and  735,  published  in  the  Federal 
Register  on  January  9,  2001,  at  66  FR 
1725,  is  delayed  for  60  days,  from 
February  8,  2001 ,  to  a  new  effective  date 
of  April  9,  2001.  This  regulation  applies 
to  new  grants  awarded  after  April  9, 
2001,  and  it  may  be  applied  to  currenUy 
active  PPGs,  if  agreed  to  in  writing  by 
the  Regional  Administrator  and  the 
recipient. 

FOR  FURTHER  INFORMATION  CONTACT:  W. 

Scott  McMoran,  Grants  Administration 
Division  (3903R),  United  States 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW,  Washington, 
DC  20460,  Telephone:  (202)  564-5376, 
McMomn.Scot^Slepa.gov. 

SUPPLEMENTARY  INFORMATION:  The 
temporary  60-day  delay  in  effective  date 
is  necessary  to  give  Agency  officials  the 
opportimity  for  further  review  and 
consideration  of  new  regulations, 
consistent  with  the  Assistant  to  the 
President's  memorandiun  of  January  20, 
2001 .  This  action  involves  matters 
relating  to  grants  and  under  5  U.S.C. 
553(a)(2)  is  thus  exempt  from  the  notice 
and  comment  requirements  of  the 
Administrative  Procediue  Act. 

Dated:  January  29,  2001. 
David  J.  O'Connor, 

Acting  Assistant  Administrator,  Office  of 
Administration  and  Resources  Management. 
[FR  Doc.  01-3180  Filed  2-6-01;  8:45  am) 
BILLING  CODE  SS60-S(M> 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

(TX-105-1-7404;  FRL-6935-3] 

Approval  and  Promulgation  of  Air 
Quality  State  Implementation  Plans; 
Texas;  Approval  of  Clean  Fuel  Fleet 
Substitution  Program  Revision 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  The  EPA  is  taking  direct  final 
rulemaking  action  to  approve  the  State 
of  Texas'  Clean  Fuel  Fleet  (CFF) 
substitute  plan,  incorporating  it  into  the 
State  Implementation  Plan  (SIP)  imder 
die  Federal  Clean  Air  Act  (CAA).  The 
State's  CFF  Substitute  Plan  is  addressed 
in  the  SIP  revision  submitted  on  August 
27  1998,  and  supplemented  with 
additional  technical  information  in  a 
letter  to  the  EPA  dated  November  17, 
2000,  by  the  State  of  Texas  for  the 
purpose  of  establishing  a  substitute  CFF 
program. 

DATES:  This  direct  final  rule  takes  effect 
on  April  9,  2001  without  further  notice, 
unless  EPA  receives  adverse  or  critical 
comments  by  March  9,  2001.  If  EPA 
does  receive  adverse  comments,  we  will 
publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
and  inform  the  public  that  the  rule  will 
not  take  effect. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Thomas  H.  Diggs,  Chief,  Air  Planning 
Section  (6PD-L).  at  the  EPA  Region  6 
Office  listed  below.  Copies  of 
documents  relevant  to  this  action, 
including  the  Technical  Support 
Document  (TSD)  are  available  for  public 
inspection  during  normal  business 
hoiu-s  at  the  following  locations. 
Environmental  Protection  Agency, 

Region  6,  Air  Planning  Section  (6PD- 
I   L),  1445  Ross  Avenue,  Dallas,  Texas 
' "  75202-2733 
Texas  Natural  Resource  Conservation 

Conunission,  Office  of  Air  Quality, 

12124  Park  35  Circle,  Austin,  Texas 

78753 

Anyone  wanting  to  examine  these 
documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  two  working  days  in  advance. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Pratt,  Air  Planning  Section 
(6PD-L),  1445  Ross  Avenue,  Dallas, 
Texas  75202-2733.  Telephone  Number 
(214)  665-2140,  E-Mail  Address: 
pratt.steven@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  "we,"  "us," 


and  "our"  means  EPA.  This  section  is 
organized  as  follows: 

1.  What  action  Is  the  EPA  Taking  Today? 

2.  What  is  the  background? 

3.  What  did  the  State  submit? 

4.  How  is  Texas  meeting  the  Clean  Fuel 
Fleets  Requirements? 

5.  Why  is  EPA  approving  the  Texas  Clean 
Fuel  Fleets  Substitute  Plan  SIP  revision? 

6.  How  Does  Clean  Fuel  Fleets  Affect  Air 
Quality  in  Texas? 

7.  What  is  the  Process  for  EPA's  Approval 
of  this  SIP  Revision? 

1.  What  Action  Is  the  EPA  Taking 
Today? 

The  EPA  is  approving  Texas'  CFF 
Substitute  Plan  submitted  on  August  27 
1998,  as  supplemented  with  additional 
technical  information  in  a  letter  to  the 
EPA  dated  November  17,  2000,  into  the 
Texas  SIP  as  meeting  the  requirements 
of  Section  182(c)(4)  of  the  CAA.  A 
detailed  rationale  for  this  direct  final 
approval  is  set  forth  in  the 
accompanying  Technical  Support 
Document  (TSD)  available  from  the  U.S. 
EPA  Region  6  office. 

2.  What  Is  the  Background? 

On  November  15.  1990,  Congress 
enacted  amendments  to  the  1997  Clean 
Air  Act;  Public  Law  101-549,  104  Stat. 
2399,  codified  at  42  U.S.C.  7401-7671q. 
The  Federal  Clean  Fuel  Fleet  (CFF) 
program  is  contained  under  part  C, 
entitled,  "Clean  Fuel  Vehicles,"  of  TiUe 
n  of  the  Clean  Air  Act,  as  amended 
November  15,  1990.  Part  C  was  added 
to  the  CAA  to  establish  two  programs: 
a  clean-fuel  vehicle  pilot  program  in  the 
State  of  California  (the  Califomia  Pilot 
Test  Program)  and  the  Federal  CFF 
program  in  certain  ozone  and  carbon 
monoxide  (CO)  nonattainment  areas. 
Section  182(c)(4)  of  the  CAA,  42  U.S.C. 
7511a,  allows  States  to  opt-out  of  the 
Federal  CFF  program  by  submitting,  for 
EPA  approval,  a  SIP  revision  consisting 
of  a  substitute  program  resulting  in  as 
much  or  greater  long  term  emissions 
reductions  in  ozone  producing  and  toxic 
cdr  emissions  as  the  Federal  CFF 
program.  The  EPA  may  approve  such  a 
revision  "only  if  it  consists  exclusively 
of  provisions  other  than  those  required 
imder  this  Chapter  for  the  arfia." 

The  State  of  Texas  chose  to  opt-out  of 
the  Federal  CFF  program  in  a  committal 
SIP  revision  submitted  to  EPA  on 
November  15,  1992.  In  July  1994,  Texas 
submitted  the  State's  opt-out  program  in 
a  SIP  revision  to  EPA  and  adopted  rules 
to  implement  the  Texas  CFF  program. 
The  Texas  Clean  Fuel  Fleet  SIP  was 
revised  based  upon  State  legislation 
changes  and  resubmitted  to  EPA  on 
August  6,  1996.  On  June  20,  1997,  the 
supporting  legislation  for  the  August  6, 
1996,  submittal  was  modified  and,  as  a 


result,  the  legislative  authority  in  the 
submittal  was  no  longer  in  effect.  On 
October  17,  1997,  we  proposed 
disapproval  of  the  Texas  Clean  Fuel 
Fleet  SIP  due  to  changes  in  the  State  law 
that  altered  the  ciurent  SIP  submittal, 
and  because  the  State  had  not  made  a 
convincing  and  compelling  equivalency 
determination  with  the  Federal  CFF 
program. 

3.  What  Did  the  State  Submit? 

The  State  submitted  a  further  SIP 
revision  to  Chapter  114  and  the  State's 
plan  for  implementing  a  substitute 
program  to  opt  out  of  the  Federal  CFF 
program  on  August  27,  1998.  The 
revision  was  adopted  after  reasonable 
public  notice  and  public  hearing  as 
required  by  sections  110(a)(2)  and  110(1) 
of  die  CAA  and  40  CFR  51.102(f).  In  the 
August  27,  1998,  submittal,  Texas  cdso 
withdrew  the  August  6. 1996.  CFF  SIP 
revision.  On  October  1,  1998,  we 
determined  the  SIP  revision  met 
completeness  criteria.  The  State 
supplemented  the  SIP  with  additional 
technical  information  in  a  letter  to  the 
EPA  dated  November  17,  2000.  This 
additional  technical  information 
clarified  how  tiie  State  would  make  up 
the  shortfall  for  nitrogen  oxide  (  NOx) 
and  volatile  organic  compound  (VOC) 
emissions  between  the  State's  present 
(August  27, 1998)  CFF  program  and  the 
Federal  CFF  program. 

A  more  detailed  discussion  of  the 
Texas  Clean  Fleet  program  elements  and 
control  strategy  can  be  found  in  the 
TSD. 

4.  How  Is  Texas  Meeting  the  Clean  Fuel 
Fleets  Requirements? 

Texas  has  decided  to  opt  out  of  the 
Federal  CFF  program.  Texas'  CFF 
substitute  plan  relies  on  a  State  fleet 
program — the  Texas  Clean  Fleet  (TCF) 
program — supplemented  with 
additional  VOC  and  NOx  emission 
controls. 

The  TCF  program  is  a  clean  fleet 
program  that  will  be  implemented  in  all 
serious,  severe  and  extreme 
nonattainment  areas  in  Texas.  It  is 
similar  to  the  Federal  CFF  program,  but 
with  a  number  of  significant  differences 
that,  but  for  the  supplemental  controls, 
result  in  an  emissions  reduction 
shortfall  as  compared  to  the  Federal  CFF 
program.  Key  differences  include  later 
dates  for  scheduled  low  emission 
vehicles  (LEV)  purchases,  number  and 
type  of  vehicles  allowed  in  a  clean  fleet, 
exclusions  from  fleet  requirements,  and 
the  emissions  credit  program.  Modeling 
of  the  Federal  CFF  program  and  the  TCF 
program  was  performed  using  a 
spreadsheet  model  developed  by  the 
TNRCC's  Mobile  Source  Section.  The 
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EPA  has  reviewed  and  is  accepting  the 
model  (refer  to  the  TSD  for  model 
details).  The  spreadsheet  model 
estimates  the  number  of  low  emission 
vehicles  and  conventional  vehicles  in 
each  program  and  extrapolates  the 
amount  of  emission  reductions 
generated  by  each  program  through  the 
number  of  LEV's  purchased.  The 
estimated  shortfalls  for  the  TCP  program 
for  the  1998-2007  ten-year  period  for 
ozone-producing  chemicals  are  947.9 
total  tons  (0.38  tons  per  day  (tpd))  for 
VOC  and  848.2  total  tons  (0.34  tpd)  for 
NOx. 

Additional  emission  controls  are  used 
to  make  up  this  shortfall  between  the 
TCP  and  the  Federal  CFF  programs. 
These  controls,  which  are  beyond  those 
required  by  the  CAA,  cue  discussed  in 
the  following  paragraphs. 

The  State  identified  additional  VOC 
emission  reductions  from  VOC  controls 
on  fugitive  emissions  and  VOC  transfer 
operations  totaling  493.9;  19;  and  22.4 
tpd  for  Houston-Galveston  (HG),  El 
Paso,  and  Dallas-Fort  Worth  (DFW)  non- 
attaiiunent  areas,  respectively.  For  the 
ten  year  1998-2007  period  this  amounts 
to  123,475;  5,600;  and  4,750  total  tons 
for  the  HG,  El  Paso,  and  DFW  areas, 
respectively.  These  emission  reductions 
are  achieved  through  the  State 
requirements  codified  in  30  TAC 
Sections  115.352-115.359.  regarding 
Fugitive  Emission  Control  in  Petroleum 
Refining,  Natural  Gas/Gasoline 
Processing,  and  Petrochemical  Processes 
in  Ozone  Nonattainment  Areas,  and  the 
State  requirements  codified  in  30  TAC 
Section  115.211(a)(1),  regarding  Volatile 
Organic  Compound  Transfer  Operations 
at  Gasoline  Terminals.  62  FR  27964 
(May  22, 1997).  These  reductions  more 
than  offset  the  shortfalls  for  VOCs. 

The  State  also  identified  excess  NOx 
emission  reductions  resulting  from  State 
mandated  reduction  requirements 
placed  on  electric  generating  facilities 
(EGFs)  by  the  76th  Texas  Legislature  in 
Senate  Bill  7  for  the  HG  and  DFW  areas. 
65  FR  64914  (October  31,  2000).  These 
reductions,  combined  with  other  State 
mandated  reductions  as  detailed  in  the 
DFW,  Beaumont/Port  Arthur  (BPA),  and 
HG  areas  SIPs,  all  in  excess  of  those 
required  by  the  CAA,  provide  for  a  184 
tpd  reduction  in  the  HG  area,  and  a  129 
tpd  reduction  in  the  DFW  area.  As  El 
Paso  has  a  NOx  waiver  in  place,  the 
combined  VOC  and  NOx  shortfall  can 
be  made  up  with  VOC  o^ets  alone. 

The  emission  reductions  for  Texas' 
implementation  of  a  substitute  plan 
greatly  exceed  the  reductions  that 
would  have  been  achieved  with  the 
Federal  CFF  program.  Therefore,  the 
State's  substitute  plan  will  meet  the 
Federal  CFF  requirement  for  VOC  and 


NOx  emissions  reductions.  Details  on 
the  calculations  for  the  TCF  emission 
reductions,  shortfalls  and  control 
measures  used  to  make  up  the  shortfalls, 
can  be.  found  in  the  TSD  for  this 
rulemaking. 

5.  Why  Is  EPA  Approving  the  Texas 
Clean  Fuel  Fleets  Substitute  Plan  SIP 
Revision? 

EPA  is  approving  Texas'  Clean  Fuel 
Fleets  Substitute  Plan  SIP  revision 
because  the  State  has  successfully 
demonstrated  that  it  will  achieve  long 
term  reductions  in  emissions  of  ozone 
producing  and  toxic  air  pollutants 
equivalent  to  those  that  would  have 
been  achieved  by  the  Federal  CFF 
program.  We  agree  with  the  State's 
emission  reduction  calculations  and  the 
modeling  it  used.  Further  information 
on  Texas'  Clean  Fuel  Fleets  Substitute 
Plan  SIP  revision  and  EPA's  evaluation 
of  the  SIP  revision  can  be  found  in  the 
TSD  for  this  rulemaking  Copies  of  this 
document  are  available,  upon  request, 
from  the  EPA  Regional  Office  listed  in 
the  ADDRESSES  section  of  this  document. 

6.  How  Does  Clean  Fuel  Fleets  Affect 
Air  Quality  in  Texas? 

EPA's  approval  of  Texas'  CFF 
Substitute  Plan  will  have  a  positive 
benefit  on  air  quality  in  Texas.  The 
Texas  CFF  substitute  plan  achieves 
equivalent  or  better  long  term 
reductions  in  emissions  of  ozone 
producing  and  toxic  air  pollutants  than 
the  Federal  CFF  program  in  the  DFW,  El 
Paso,  and  HG  ozone  nonattainment 
areas. 

7.  What  Is  the  Process  for  EPA's 
Approval  of  This  SIP  Revision? 

EPA  is  publishing  this  rule  without 
prior  proposal  because  we  view  this  as 
a  noncontroversial  amendment  and 
anticipate  no  adverse  comments. 
However,  in  the  proposed  rules  section 
of  this  Federal  Register  publication, 
EPA  is  also  publishing  a  separate 
document  that  will  serve  as  the  proposal 
to  approve  this  SIP  revision  shoidd  we 
receive  relevant  adverse.  This  action 
will  be  effective  April  9,  2001  without 
further  notice  unless  we  receive  relevant 
adverse  comments  by  March  9,  2001. 

If  EPA  does  receive  adverse 
comments,  we  will  withdraw  the  direct 
final  rule  and  publish  a  document 
stating  that  the  rule  will  not  take  effect. 
We  will  then  respond  to  all  public 
comments  received  in  a  subsequent 
final  rule  beised  on  the  proposed  rule. 
The  EPA  will  not  institute  a  second 
comment  period  on  the  proposed  rule. 
If  you  are  interested  in  commenting  on 
this  action,  you  should  do  so  at  this 
time.  If  no  such  comments  are  received. 


you  should  know  that  this  rule  will  be 
effective  on  April  9,  2001  and  no  further 
action  will  be  taken  on  the  proposed 
rule. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  establishing 
a  precedent  for  any  future  request  for 
revision  to  any  State  Implementation 
Plan.  Each  request  for  revision  to  the 
State  implementation  plan  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory'  and  regulatory  requirements. 

Administrative  Reqiurements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  proposed 
action  is  not  a  "significant  regulatory 
action"  and  therefore  is  not  subject  to 
review  by  the  Office  of  Management  and 
Budget.  This  proposed  action  merely 
approves  State  law  as  meeting  federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
State  law.  Accordingly,  the 
Administrator  certifies  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et.  seq.).  Because  this  rule  proposes  to 
approve  pre-existing  requirements 
under  State  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  State  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104—4).  For  the  same 
reason,  this  proposed  rule  also  does  not 
significantly  or  uniquely  affect  the 
commimities  of  tribal  governments,  as 
specified  by  Executive  Order  13084  (63 
FR  27655.  May  10, 1998).  This  proposed 
rule  will  not  have  substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government,  as 
specified  in  Executive  Order  13132  (64 
FR  43255,  August  10. 1999),  because  it 
merely  approves  a  Stale  rule 
implementing  a  federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act.  This  proposed  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23, 1997).  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  State  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
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standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  The  proposed 
rule  does  not  involve  special 
consideration  of  environmental  justice 
related  issues  as  required  by  Executive 
Order  12898  (59  FR  7629.  February  16. 
1994).  As  required  by  section  3  of 
Executive  Order  12988  (61  FR  4729. 
February  7. 1996),  in  issuing  this 
proposed  rule,  EPA  has  taken  the 
necessary  steps  to  (eliminate  drafting 
errors  and  ambiguity,  minimize 


potential  litigation,  and  provide  a  clear 
legal  standard  for  affected  conduct.  The 
EPA  has  complied  with  Executive  Order 
12630  (53  FR  8859.  March  15.  1988)  by 
examining  the  takings  implications  of 
the  rule  in  accordance  with  the 
"Attorney  General's  Supplemental 
Guidelines  for  the  Evaluation  of  Risk 
and  Avoidance  of  Unanticipated 
Takings'  issued  under  the  executive 
order.  This  proposed  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Carbon  monoxide. 
Hydrocarbons.  Intergovernmental 
relations.  Nitrogen  oxides.  Ozone. 
Reporting  and  recordkeeping 
requirements. 


Dated:  January  4,  2001. 
Gregg  A.  Cooke. 
Regional  Administrator,  Region  6. 

Part  52.  chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

SubfMrt  SS — ^Texas 

2.  In  §  52.2270  the  table  in  paragraph 
(c)  is  amended  by  revising  all  of  Chapter 
114  (Reg  4)— Control  of  Air  Pollution 
From  Motor  Vehicles,  to  read  as  follows: 

§52.2270    Identification  of  plan. 

*  *  *  *  X 

(c)*   *   * 


EPA  Approved  Regulations  in  the  Texas  SIP 


State  citation 


Title/subject 


State  ap- 
proval/sub- 
mittal  date 


EPA  approval  date 


Explanation 


Chapter  114  (Reg  4)— Control  of  Air  Pollution  from  Motor  Vehicles 

Subchapter  A — Definitions 

Definitions 07/29/1998    [2/7/01  and  Federal  Register 

cite]. 
Low  Emission  Vehicle  Fleet  07/29/1998    [2/7/01  and  Federal  Register 

Definitions.  cite]. 

Subchapter  E — Low  Emission  Vehicle  Fleet  Requirements 

Requirements  for  Mass  Tran-  07/29/1998    [2/7/01  and  Federal  Register 

sit  Authorities.  cite]. 

Requirements  for  Local  Gov-  07/29/1998    [2/7/01  and  Federal  Register 

emments  and  Private  Fed-  cite]. 

eral  entities. 

Exceptions  07/29/1998    [2/7/01  and  Federal  Register 

cite]. 
Exceptions  for  Certain  Mass  07/29/1998    [2/7/01  and  Federal  Register 

Transit  Autfioritles.  cite]. 

Reporting  07/29/1998    [2/7/01  and  Federal  Register 

cite]. 

Recordkeeping  07/29/1998    [2/7/01  and  Federal  Register 

cite]. 
Low  Emission  Vehicle  Fleet  07/29/1998    [2/7/01  and  Federal  Register 

Program  Compliance  Cred-  dteH. 

its. 

Sutwhapter  F— Vehicle  Retirement  and  Mol)ile  Emission  Reduction  Credits 
Division  1 :  RAobile  Emission  Reduction  Credits 

Mobile  Emission  Reduction  07/29/1998    [2/7/01  and  Federal  Register 

Credit  Program.  dte]. 

Texas  Mobile  Emission  Re-  07/29/1998    [2/7/01  and  Federal  Register 

ductlon  Credit  Fund.  cite]. 


Section  114.1 
Section  114.3 


Section  114.150 
Section  114.151 


Sectk 


Ion  114.153 
Section  114.154 
Section  114.155 
Section  114.156 
Section  114.157 


Section  114.201 
Section  114.202 
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State  citation 


Title/subject 


Stale  ap- 
proval/sub- 
mittal  date 


EPA  approval  date 


Explanation 


Subchapter  Q— TransportatkMi  Planning 


Section  1 14.260 Transportation  ConforniHy 


12/10/98    7/8/99,  64  FR  36794  1 


No  action  is  taken  on  the 
portions  of  30  TAC 
114.260  that  contain  40 
CFR  93.102(c).  93.104(d), 
93.109(c)-(f),  93.118(e), 
93.120(a)(2),  93.121(a)(1), 
and  93.124(b).  2.  TNRCC 
order  (Docket  No.  98-0418 
RUL)  November  23,  1998. 


(FR  Doc.  01-1824  Filed  2-6-01;  8:45  am] 
BHJJNQ  CODE  6560-SO-U 


ENVIRCNMENTAL  PROTECTION 
AGENCY 

40  CFR  PART  52 
PL198-1a;  FRL-6935-4] 

Approval  and  Promulgation  of 
Implementation  Plans;  Illinois 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  The  USEPA  is  approving  a 
negative  declaration  submitted  by  the 
State  of  Illinois  which  indicates  there  is 
no  need  for  regulations  covering  the 
industrial  cleaning  solvents  category  in 
the  (Chicago  ozone  nonattainment  area. 
The  Chicago  ozone  nonattainment  area 
includes  Cook  County,  DuPage  County, 
Aux  Sable  and  Goose  Lake  Townships 
in  Gnmdy  Coimty,  Kane  County, 
Oswego  Township  in  Kendall  County, 
Lake  County,  McHenry  County  and  Will 
County.  The  State's  negative  declaration 
regarding  industrial  cleaning  solvents 
category  sources  was  submitted  to 
USEPA  in  a  letter  dated  December  23, 
1999. 

DATES:  This  rule  is  effective  on  April  9, 
2001 ,  unless  USEPA  receives  adverse 
written  comments  by  March  9,  2001.  If 
adverse  comment  is  received,  USEPA 
will  publish  a  timely  withdrawal  of  the 
rule  in  the  Federal  Register  and  inform 
the  public  that  the  rule  will  not  take 
effacL 

ADDRESSES:  Written  comments  should 
be  sent  to:  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J),  U.S. 
Environmental  Protection  Agency,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604. 

Copies  of  the  negative  declarations  are 
available  for  inspection  at  the  U.S. 
Environmental  Protection  Agency, 


Region  5,  Air  and  Radiation  Division,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604.  (Please  telephone 
Randolph  O.  Cano  at  (312)  886-6036 
before  visiting  the  Region  5  Office.) 
FOR  FURTHER  INFORMATION  CONTACT: 
Randolph  O.  Cano,  Environmental 
Protection  Specialist,  Regulation 
Development  Section,  Air  Programs 
Branch  (AR-18J),  USEPA.  Region  5, 
Chicago.  Illinois  60604,(312)  886-6036. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  wherever 
"we",  "us",  or  "our"  is  used  we  mean 
USEPA. 

Table  of  Contents 

I.  What  is  the  background  for  this  action? 

II.  Negative  declarations  and  their 
justification. 

III.  USEPA  review  of  the  negative 
declarations. 

IV.  Administrative  requirements. 

A.  Executive  Order  12866 

B.  Executive  Order  13045 

C.  Executive  Order  13084 

D.  Executive  Order  13132 

E.  Regulatory  Flexibility 

F.  Unfunded  Mandates  '> 

G.  Submission  to  Congress  and  the 
Comptroller  General 

H.  National  Technology  Transfer  and 

Advemcement  Act 
I.  Petitions  for  Judicial  Review 

L  What  Is  the  Background  for  This 
Action? 

Under  the  Clean  Air  Act  (Act),  as 
amended  in  1977,  ozone  nonattainment 
areas  were  required  to  adopt  emission 
controls  reflective  of  reasonably 
available  control  technology  (RACT)  for 
sources  of  volatile  organic  compoimd 
(VOC)  emissions.  USEPA  issued  three 
sets  of  control  technique  guidelines 
(CTGs)  dociunents,  establishing  a 
"presumptive  norm"  for  RACT  for 
various  categories  of  VOC  sources.  The 
three  sets  of  CTGs  were:  (1)  Group  I — 
issued  before  January  1978  (15  CTGs); 
(2)  Group  n— issued  in  1978  (9  CTGs); 
and  (3)  Group  III — issued  in  the  early 
1980's  (5  CTGs).  Those  sources  not 


covered  by  a  CTG  are  called  non-CTG 
sources.  USEPA  determined  that  an 
area's  State  Implementation  Plan  (SIP) 
approved  attainment  date  established 
which  RACT  rules  the  area  needed  to 
adopt  and  implement.  In  those  areas 
where  the  State  sought  an  extension  of 
the  attainment  date  under  section 
172(a)(2)  to  as  late  as  December  31, 
1987,  RACT  was  required  for  all  CTG 
sources  and  for  all  major  (100  tons  per 
year  or  more  of  VOC  emissions  under 
the  pre-amended  Act)  non-CTG  sources. 
Illinois  sought  and  received  such  an 
extension  for  the  Chicago  area. 

Section  182(b)(2)  of  the  Act  as 
amended  in  1990  requires  States  to 
adopt  RACT  rules  for  all  areas 
designated  nonattainment  for  ozone  and 
classified  as  moderate  or  above.  There 
are  three  parts  to  the  section  182(b)(2) 
RACT  requirement:  (1)  RACT  for 
sources  covered  by  an  existing  CTG — 
i.e.,  a  CTG  issued  prior  to  the  enactment 
of  the  amended  Act  of  1990;  (2)  RACT 
for  sources  covered  by  a  post-enactment 
CTG;  and  (3)  all  major  sources  not 
covered  by  a  CTG.  These  section 
182(b)(2)  RACT  requirements  are 
referred  to  as  the  RACT  "catch-up" 
requirements. 

Section  183  of  the  amended  Act 
requires  USEPA  to  issue  CTGs  for  13 
source  categories  by  November  15, 1993. 
CTGs  were  published  by  this  date  for 
the  following  source  categories — 
Synthetic  Organic  Chemical 
Manufactiuing  Industry  (SOCMI) 
Reactors  and  Distillation,  aerospace 
manufacturing  coating  operations, 
shipbuilding  and  ship  repair  coating 
operations,  and  wood  funiiture  coating 
operations;  however,  the  CTGs  for  the 
remaining  source  categories  have  not 
been  completed.  The  amended  Act 
requires  States  to  submit  rules  for 
sources  covered  by  a  post-enactment 
CTG  in  accordance  with  a  schedule 
specified  in  the  CTG  document. 

The  USEPA  created  a  control 
guideline  document  as  Appendix  E  to 
the  General  Preamble  for  the 
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Implementation  of  Title  I  of  the  Clean 
Air  Act  Amendments  of  1990  (57  FR 
18070-18077.  April  28,  1992).  In 
Appendix  E,  USEPA  interpreted  the  Act 
to  sillow  a  State  to  submit  a  non-CTG 
rule  by  November  15, 1992,  or  to  defer 
submittal  of  a  RACT  rule  for  sources 
that  the  State  anticipated  would  be 
covered  by  a  post-enactment  CTG,  based 
on  the  list  of  CTGs  USEPA  expected  to 
issue  to  meet  the  requirement  in  section 
183.  Appendix  E  states  that  if  USEPA 
fails  to  issue  a  CTG  by  November  15, 
1993  (which  it  did  for  9  soiuce 
categories),  the  responsibility  shifts  to 
the  State  to  submit  a  non-CTG  RACT 
rule  for  those  sources  by  November  15, 
1994.  In  accordance  with  section 
182(b)(2),  implementation  of  that  RACT 
rule  should  occur  by  May  31, 1995. 

n.  Negative  Declarations  and  Their 
Justification 

The  USEPA  does  not  require  States  to 
develop  plans  or  regulations  to  control 
emissions  from  sources  which  are  not 
present  in  the  nonattainment  area.  If  it 
is  thought  that  this  might  be  the  case, 
the  State  carefully  examines  its 
emissions  inventory  before  initiating  the 
planning  and  regulation  development 
process.  If  a  careful  examination  of  the 
emissions  inventory  finds  no  sources  for 
a  particular  source  category,  then  the 
State  prepares  and  submits  to  USEPA  a 
negative  declaration  stating  that  there 
are  no  sources  in  the  nonattainment  area 
for  that  source  category  in  lieu  of 
submitting  a  control  strategy. 

m.  USEPA  Review  of  the  Negative 
Declarations 

On  December  23, 1999,  Illinois 
submitted  a  negative  declaration  for 
major  sources  of  industrial  cleaning 
solvents  VOC  emissions  in  the  Chicago 
ozone  nonattainment  area.  In  making 
this  determination,  the  Illinois  EPA 
conducted  a  search  of  its  1996  Chicago 
ozone  precursor  emission  inventory  for 
any  source  that  would  have  the 
potential  to  emit  at  least  25  tons  per 
year  (TPY)  of  VOC  emissions  from 
industrial  cleaning  solvents.  Illinois' 
search  consisted  of  sources  with  source 
code  classifications  (SCCs)  that  may  be 
used  for  cleaning  solvents  or  key  words 
related  to  industrial  cleaning  solvents 
appearing  in  their  descriptions.  From 
these,  Illinois  EPA  calculated  potential 
emissions  and  foimd  that  five  sources 
had  the  potential  to  emit  over  25  TPY. 
These  were  investigated  more 
thoroughly  using  permit  information. 
From  this  investigation,  Illinois  EPA 
foiuid  that  none  of  the  five  sources 
would  need  to  be  subject  to  an 
industrial  cleaning  solvents  rule  either 
>ecause  emissions  were  limited  by  a 


federally  enforceable  permit  or  because 
the  source  was  not  a  type  of  operation 
that  would  fall  into  the  scope  of  the 
Industrial  Cleaning  Solvent  Alternative 
Control  Technique,  for  example,  a  vapor 
degreaser  that  is  already  covered  by 
existing  Illinois  regulations.  Further, 
Illinois'  rules  for  the  Chicago  ozone 
nonattainment  area  already  contain 
provisions  for  the  regulation  of  cleaning 
solvents  used  in  cold  cleaning/ 
degreasing,  conveyorized  degreasing, 
vapor  degreasing,  cleaning  solutions  on 
lithographic  printing  lines  and  cleaning 
solvents  for  wood  furnitiue  coating 
operations.  It  should  be  noted  that  any 
industrial  cleaning  solvent  operation  in 
the  Chicago  ozone  nonattainment  area 
that  has  maximum  theoretical  emissions 
of  100  TPY  or  greater,  and  is  not 
otherwise  regulated  by  Title  35  of  the 
Illinois  Administrative  Code,  Part  218 
Organic  Material  Emission  Standards 
and  Limitations  for  the  Chicago  Area  (35 
111.  Adm.  Code,  Part  218)  would  be 
regulated  imder  Illinois'  generic  rules 
category  which  is  codified  imder  35  111. 
Adm.  Code  Part  218,  Subpart  TT.  Based 
on  Illinois  EPA's  review  of  the  1996 
Chicago  ozone  precursor  emission 
inventory  and  the  ongoing  review  of 
staff  engineers  of  facilities  in  the 
Chicago  ozone  nonattainment  area, 
there  are  no  facilities  would  be  subject 
to  the  industrial  cleaning  solvents  RACT 
category.  Therefore,  RACT  regulations 
for  industrial  cleaning  solvents  are  not 
needed  for  the  Chicago  ozone 
nonattainment  area. 

USEPA  has  examined  the  State's 
negative  declaration  regarding  the  lack 
of  need  for  regulations  controlling 
emissions  from  industrial  cleaning 
solvents  sources  located  in  the  Chicago 
ozone  nonattainment  area.  USEPA 
agrees  there  are  no  industrial  cleaning 
solvents  soiuces  in  the  Chicago  ozone 
nonattainment  area  which  would 
require  the  adoption  of  rules  to  control 
this  source  category. 

USEPA  is  publishing  this  action 
without  prior  proposal  because  USEPA 
views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  USEPA  is  proposing  to 
approve  the  State  Plan  should  adverse 
written  comments  be  filed. 

This  action  will  be  effective  without 
further  notice  unless  USEPA  receives 
relevant  adverse  written  comment  by 
March  9,  2001.  Should  USEPA  receive 
such  comments,  it  will  publish  a  final 
rule  informing  the  public  that  this 
action  will  not  take  effect.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time.  If  no  such 
comments  are  received,  the  public  is 


advised  that  this  action  will  be  effective 
on  April  9,  2001. 

VI.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866, 
entitled  "Regulatory  Planning  and 
Review." 

B.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997), 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  plaimed  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
environmental  health  or  safety  risks. 

C.  Executive  Order  13084 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significanUy 
affects  or  uniquely  affects  the 
communities  of  Indiim  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting,  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significanUy  or  uniquely  affect  their 
communities." 
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Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  hidian  Tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

D.  Executive  Order  13132 

Federalism  (64  FR  43255,  August  10. 
1999)  revokes  and  replaces  Executive 
Orders  12612  (Federalism)  and  12875 
(Enhancing  the  Intergovernmental 
Partnership).  Executive  Order  13132 
requires  EPA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federahsm  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantied  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regiilation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  because  it 
merely  approves  a  state  rule 
implementing  a  federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  rule. 

E.  Regulatory  Flexibility 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 


rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.,  v.  U.S. 
EPA,  427  U.S.  246.  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  sections  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  biu'densome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  resiUt  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 


G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  section  801  et  seq.,  as  added  by 
the  Small  Business  Regillatory 
Enforcement  Fairness  Act  of  1996, 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  section  804(2).  This 
rule  will  be  effective  April  9,  2001 
unless  EPA  receives  adverse  written 
comments  by  March  9,  2001. 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  imless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

The  EPA  believes  that  VCS  are 
inapplicable  to  this  action.  Today's 
action  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

/.  Petitions  for  fudicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  April  9,  2001. 
Filing  a  petition  for  reconsideration  by 
the  Adndnistrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2). 

List  of  Subjects  in  40  CFR  Part  52 

Enviroiunental  protection. 
Administrative  practice  and  procedure, 
Air  pollution  control,  Hydrocarbons, 
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Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Dated:  January  8,  2001. 
David  A.  Ullrich, 

Acting  Regional  Administrator,  Region  5. 

For  the  reasons  stated  in  the 
preamble,  part  52,  chapter  I,  title  40  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52— (AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  O— Illinois 

2.  Section  52.726  is  amended  by 
adding  paragraph  (z)  to  read  as  follows: 

§S2.726    Control  strategy:  Ozone. 

***** 

(z)  Negative  declaration — Industrial 
cleaning  solvents  category.  On 
December  23,  1999,  the  State  of  Illinois 
certified  to  the  satisfaction  of  the  United 
States  Enviroiunental  Protection  Agency 
that  no  major  sources  categorized  as  part 
of  the  industrial  cleaning  solvents 
category  are  located  in  the  Chicago 
ozone  nonattainment  area.  The  Chicago 
ozone  nonattaiiunent  area  includes 
Cook  County,  DuPage  County,  Aux 
Sable  and  Goose  Lake  Townships  in 
Grundy  Coimty,  Kane  County,  Oswego 
Township  in  Kendall  County,  Lake 
County,  McHenry  County  and  Will 
County. 

[FR  Doc.  01-1822  Filed  2-6-01;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[DE043-1030a;  FRL-6941-3] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plana; 
Delaware;  Reviaiona  to  New  Source 
Review 

AGENCY:  Environmental  Prelection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  to  convert  its  conditional 
approval  of  Delaware's  revised  New 
Source  Review  (NSR)  regulations  to  a 
full  approval  and  to  incorporate  those 
revised  regulations  into  the  Delaware 
State  Implementation  Plan  (SIP). 
Delaware  submitted  the  revised 
regulations  as  a  SIP  revision  to  satisfy 


conditions  imposed  by  EPA  in  its 
conditional  approval  of  the  NSR 
program  published  in  the  Federal 
Register  on  April  3, 1998.  EPA  is 
converting  its  conditional  approval  to  a 
full  approval  as  Delaware's  revised 
regulations  satisfy  those  conditions. 
This  action  is  being  taken  in  accordance 
with  the  requirements  of  the  Clean  Air 
Act. 

DATES:  This  rule  is  effective  on  April  9, 
2001  without  further  notice,  unless  EPA 
receives  adverse  written  comment  by 
March  9,  2001.  ff  EPA  receives  such 
conunents,  it  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  and  inform  the  public 
that  the  rule  will  not  take  effect. 
ADDRESSES:  Written  comments  should 
be  mailed  to  Makeba  Morris,  Chief, 
Permits  and  Technology  Assessment 
Branch,  Mailcode  3AP11,  U.S. 
Environmental  Protection  Agency, 
Region  ID,  1650  Arch  Street, 
Philadelphia,  Peimsylvania  19103. 
Copies  of  the  dociunents  relevant  to  this 
action  are  available  for  public 
inspection  diu-ing  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Enviroiunental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  the 
Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW. 
Washington,  DC  20460;  and  Delaware 
Department  of  Natural  Resources  & 
Environmental  Control,  89  Kings 
Highway,  P.O.  Box  1401,  Dover, 
Delaware  19903. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Miller.  (215)  814-2068,  or  by  e- 
mail  at  millerlinda@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  April  30,  1999,  the  Delaware 
Department  of  Natural  Resources  and 
Environmental  Control  submitted  a 
formal  revision  to  its  State 
Implementation  Plan  (SIP).  The  SIP 
revision  consists  of  amended  New 
Source  Review  (NSR)  regulations  found 
in  Delaware  Regulation  25, 
Requirements  for  Preccnstruction 
Review.  Regulation  25,  sections  1  and  2, 
affect  major  new  or  modified  stationary 
sources  in  nonattainment  areas.  The  SIP 
Revision  was  submitted  to  meet  the 
requirements  imposed  by  EPA  in  its 
conditional  approval  of  Delaware's  NSR 
program  published  on  April  3, 1998  (64 
FR  16433-16535).  The  conditional 
approval  required  that  certain 
deficiencies  be  corrected  and 
clarifications  made  to  Delaware's  NSR 
program.  Delaware's  April  30, 1999 
submittal  satisfies  the  requirements  of 


the  April  3, 1998  conditional  approval. 
This  rulemaking  will  convert  the 
conditional  approval  of  Delaware's  NSR 
program  to  a  full  approval  and 
incorporate  Delaware's  revised  NSR 
regulations  into  the  Delaware  SIP. 

Summary  of  SIP  Revision 

The  SIP  submission  includes 
revisions  to  the  Delaware  Regulations 
Governing  the  Control  of  Air  Pollution, 
Regulation  25— REQUIREMENTS  FOR 
PRECONSTRUCTION  REVIEW.  Brief 
descriptions  of  the  deficiencies  noted  in 
EPA's  April  3,  1998  conditional 
approval  and  how  they  have  been 
corrected  or  resolved  are  provided 
below: 

1 .  Deficiency:  EPA  stated  that 
Delaware's  regulations  did  not  provide 
special  modification  procedures  foimd 
in  the  Clean  Air  Act  (CAA)  Section 
182(c)(7).  Under  federal  regulations,  a 
soiut:e  that  makes  a  single  modification 
at  a  unit  which  is  greater  than  100  tons 
per  year  can  choose  to  make  an  130% 
emission  decrease  at  the  same  source 
(rather  than  off  site).  The  source  can 
then  choose  to  follow  different 
procedures  for  determining  control 
technology  requirements. 

Clarification:  Upon  further  review 
and  discussion  with  Delaware,  EPA 
determined  that  the  Delaware 
regulations  are  not  deficient  in  this 
regard.  Delaware  has  retained  the  "dual 
definition"  of  major  stationary  source. 
As  this  definition  of  stationary  source  is 
both  the  source  and  the  individual  unit, 
the  special  rule  for  modifications  would 
be  less  stringent  than  the  existing 
Delaware  regulations. 

2.  Deficiency:  EPA  stated  that  public 
participation  procedures  must  be 
consistent  wiUi  Federal  regulations  (as 
found  in  40  CFR  51.161).  The  Delaware 
regulations  did  not  specify  that  the 
public  participation  procedures  found 
in  another  section  of  the  Delaware 
regulations  must  be  used  in  issuing 
nonattainment  NSR  permits. 

Correction:  New  provisions  have  been 
added  to  the  Delaware  regulations  at 
Delaware  Regulation  25.2.4.D.2.  The 
revised  regulation  requires  the 
appropriate  30  day  public  comment 
period  for  nonattainment  area  NSR 
permits. 

3.  Deficiency:  EPA  stated  that 
Delaware  regiUations  did  not  contain  a 
provision  consistent  with  federal 
regulations  (40  CFR  51.165  (a)(3)(ii){A)). 
This  federal  requirement  states  that 
where  a  regulatory  emission  limitation 
(referred  to  as  the  allowable  rate)  is 
higher  than  is  physically  possible  at  a 
particular  source  (referred  to  as  the 
potential  of  the  soiuce),  credit  for  any 
emission  reductions  (emission  offsets) 
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will  be  given  only  for  reductions  below 
the  potential  of  the  source. 

Correction:  Provision  25-2.5  B  has 
been  added  to  Delaware  law.  The 
Delaware  regulation  is  now  consistent 
with  the  federal  regulation  and  ensures 
that  emission  credit  is  not  given  for 
emissions  which  a  source  would  not 
have  the  potential  to  emit. 

4.  Deficiency:  EPA  stated  that  - 
E)elaware's  regulations  did  not  have 
necessary  safeguards  for  granting 
emission  offset  credit  for  fuel  switching, 
as  foiuid  in  federal  regulations  at  40 
CFR  51.165  (a)(3)(ii)(B).  If  a  source  has 
the  ability  to  revert  to  a  more  polluting 
fuel,  a  federally  enforceable  requirement 
to  maintain  lower  emission  levels  is 
necessary. 

Correction:  The  needed  restrictive 
language  has  been  added  to  Delaware 
Regulations  at  25-2.4C.2  and  2.5  A.  The 
Delaware  regulations  ensure  that  all 
emission  reductions  happen  before 
emission  credit  can  be  used  elsewhere. 
They  further  require  that  emission 
reductions  be  federally  enforceable  such 
that  a  source  which  chooses  to  switch 
fuels  and  generate  emission  credits  must 
have  an  enforceable  permit  or  agreement 
to  restrict  emissions. 

5.  Deficiency:  EPA  stated  that 
Delaware's  regulations  did  not  include 
appropriate  saieguards  for  granting 
emission  reduction  credits.  Specifically, 
requirements  that  all  emission  offset 
reductions  are  federally  enforceable, 
restrictions  on  granting  emission  offset 
credits  for  sources  which  previously 
shut  down  or  curtailed  production,  and 
prohibition  from  granting  emission 
offset  credits  for  emission  reductions 
required  by  other  requirements  of  the 
Clean  Air  Act. 

Correction:  New  provisions  have  been 
added  to  Delaware  Regidation  25-2.5 
(paragraphs  A,  C,  D  and  E)  and  2.4. 
These  new  provisions  ensiu^  that  all 
offset  credits  meet  federal  requirements. 

6.  Deficiency:  EPA  stated  that 
Delaware  regulations  did  not  restrict 
where  offsetting  emission  reductions 
occurred.  Federal  regulations  require 
that  emission  offsets  are  used  only  in 
areas  which  have  been  classified  as  the 
same  or  higher  nonattainment 
classification. 

Correction:  The  Delaware  Regidations 
were  revised  to  add  25-2. 5E.  This 
provision  requires  that  emission  offsets 
must  be  generated  in  an  area  with  the 
same  or  higher  air  quality  classification. 

EPA  is  publishing  this  rule  to  convert 
its  conditional  approval  of  Delaware's 
NSR  program  to  a  full  approval  without 
prior  proposal  because  the  Agency 
views  this  as  a  honcontroversial 
amendment  and  anticipates  no  adverse 
comment.  However,  in  the  "Proposed 


Rules"  section  of  today's  Federal 
Register,  EPA  is  publishing  a  separate 
document  that  will  serve  as  the  proposal 
to  approve  the  SIP  revision  if  adverse 
comments  are  filed.  This  rule  will  be 
effective  on  April  9,  2001  without 
further  notice  unless  EPA  receives 
adverse  comment  by  March  9.  2001.  If 
EPA  receives  adverse  comment,  EPA 
will  publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  the  rule  will  not  take  effect.  EPA 
will  address  all  public  comments  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action 
converting  its  conditional  approval  of 
Delaware's  NSR  program  to  to  a  full 
approval.  Any  parties  interested  in 
commenting  must  do  so  at  this  time. 

n.  Final  Action 

EPA  is  taking  direct  final  action  to 
convert  its  conditional  approval  of 
Delaware's  revised  New  Soiu-ce  Review 
(NSR)  regulations  to  a  full  approval  and 
to  incorporate  those  regulations  into  the 
IDelaware  State  Implementation  Plan 
(SIP).  These  regulations  define  the 
requirements  for  the  nonattainment 
New  Soiuce  Review  program  in 
Delaware.  This  action  wUl  also  remove 
the  conditional  approval  provision 
found  at  40  CFR  52.424(c). 

in.  Administrative  Requirements 

A.  General  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  This 
action  merely  approves  state  law  as 
meeting  federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 
Accordingly,  the  Administrator  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  Because  this  rule  approves  pre- 
existing requirements  under  state  law 
and  does  not  impose  any  additional 
enforceable  duty  beyond  that  required 
by  state  law,  it  does  not  contain  any 
unfunded  mandate  or  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4). 
For  the  same  reason,  this  rule  also  does 
not  significantly  or  imiquely  affect  the 
commimities  of  tribal  governments,  as 
specified  by  Executive  Order  13084  (63 
FR  27655,  May  10,  1998).  This  rule  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 


on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10, 1999),  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23,  1997),  because  it  is  not 
economically  significant.  In  reviewing 
SIP  submissions,  EPA's  role  is  to 
approve  state  choices,  provided  that 
they  meet  the  criteria  of  the  Clean  Air 
Act.  In  this  context,  in  the  absence  of  a 
prior  existing  requirement  for  the  State 
to  use  voluntary  consensus  standards 
(VCS),  EPA  has  no  authority  to 
disapprove  a  SIP  submission  for  failure 
to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729,  February  7, 1996),  in  issuing 
this  rule,  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859,  March  15, 1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  executive  order.  "This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  nUe  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  mle  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  tbe  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
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"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

C.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  converting  EPA's  conditional 
approval  of  revisions  to  the  Delaware 
SEP  for  NSR  to  a  full  approval  must  be 
filed  in  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit  by 
April  9,  2001.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 


within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Nitrogen  dioxide, 
VOCs,  Ozone. 

Dated:  January  17,  2001. 
Bradley  M .  Campbell, 
Regional  Administrator,  Region  HI. 

40  CFR  part  52  is  amended  as  follows: 


PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  I — Delaware 

2.  In  §  52.420,  the  table  in  paragraph 
(c)  is  amended  by  revising  entries  1  and 
2  imder  Regulation  25  to  read  as 
follows: 

§  52.420    Identification  of  plan. 

***** 

(c)*  *  * 


EPA-Approved  regulations  in  the  Delaware  Sip 


State  citation 


Title/subject 


State  effective  date 


EPA  approval  date 


Comments 


Regulation  25    Requirements  for  preconstruction  review. 


Section  1   General  provisions 


Section 


2  Emission  offset  provi- 
sions. 


1/1/93  (as  revised  5/ 
11/99). 

1/1/93  (as  revised  5/ 
11/99). 


[2/7/01  and  FR  die] 


[2/7/01  and  FR  cite]. 


Excluding  §1.2,  16,  1.9(L),  1.9(M), 
1.9(N),  1.9(0)  wtiich  relate  to  Pre- 
vention of  Significant  Deterioration. 


3.  In  §  52.424,  paragraph  (c)  is 
removed  and  reserved. 

(FR  Doc.  01-3158  Filed  2-6-01;  8:45  am] 
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ENVIRONMErfTAL  PROTECTION 
AGENCY 

40  CFR  Part  721 

(OPPTS-60638A;  FRL-676»-7] 

BIN  2070-AB27 

Significant  New  Uses  of  Certain 
Chemicai  Substances;  Delay  of 
Effective  Date 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Final  Rule;  Delay  of  Effective 
Date. 

SUMMARY:  In  accordance  with  the 
memorandum  of  January  20,  2001,  from 
the  Assistant  to  the  President  and  Chief 
of  Staff,  entitled  "Regulatory  Review 
Plan,"  published  in  the  Federal  Register 
on  January  24,  2001  (66  FR  7701),  this 
action  temporarily  delays  for  60  days 
the  effective  date  of  the  rule  entitled 


"Significant  New  Uses  of  Certain 
Chemical  Substances;  Direct  Final 
Rule,"  published  in  the  Federal  Register 
on  December  26,  2000  (65  FR  81386) 
(FRLr^592-8).  That  rule  concerns  EPA's 
promulgation  of  significant  new  use 
rules  (SNURs)  under  section  5(a)(2)  of 
the  Toxic  Substances  Control  Act 
(TSCA)  for  40  chemical  substances 
which  were  the  subject  of 
premanufactiu'e  notices  (PMNs)  and 
subject  to  TSCA  section  5(e)  consent 
orders  issued  by  EPA. 

DATES:  The  new  effective  date  of  the 
Significant  New  Uses  of  Certain 
Chemical  Substances;  Direct  Final  Rule, 
amending  40  CFR  part  721  published  in 
the  Federal  Register  on  December  26, 
2000  at  65  FR  81386  (FRL-6592-8), 
from  February  26,  2001,  to  a  new 
effective  date  of  April  27,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Alwood,  Chemical  Control 
Division  (7405),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460; 
telephone  niunber:  (202)  260-1857;  e- 
mail  address:  alwood.jim@epa.gov. 

SUPPLEMENTARY  INFORMATION:  To  the 
extent  that  5  U.S.C.  553  applies  to  this 


action,  it  is  exempt  from  notice  and 
comment  because  it  constitutes  a  rule  of 
procedure  under  5  U.S.C.  553(b)(A). 
Alternatively,  the  Agency's 
implementation  of  this  action  without 
opportimity  for  public  comment, 
effective  immediately  upon  publication 
today  in  the  Federal  Register,  is  based 
on  the  good  cause  exceptions  in  5  U.S.C. 
553(b)(B)  and  553(d)(3).  Seeking  public 
conunent  is  impracticable,  unnecessary 
and  contrary  to  the  public  interest.  The 
temporary  60-day  delay  in  effective 
date  is  necessary  to  give  Agency 
officials  the  opportunity  for  further 
review  and  consideration  of  new 
regulations,  consistent  with  the 
Assistant  to  the  President's 
memorandiun  of  January  20,  2001. 
Given  the  imminence  of  the  effective 
date,  seeking  prior  public  comment  on 
this  temporary  delay  would  have  been 
impractical,  as  well  as  contrary  to  the 
public  interest  in  the  orderly 
promulgation  and  implementation  of 
regulations.  The  inuninence  of  the 
effective  date  is  also  good  cause  for 
making  this  rule  immediately  effective 
upon  publication. 
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Dated:  February  1,  2001. 
David  iGing, 

Acting  Director,  Office  of  Pollution  Prevention 

and  Toxics. 

|FR  Doc.  01-3181  Filed  2-6-01  8:45  am] 

BHXMQCOOC  6660-50-3 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  2  and  95 

[WT  Dockat  No.  98-169;  FCC  00-411] 

Raguhrtory  FtoxibilHy  In  the  218-219 
MHz  Service 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  In  this  document  the 
Commission  denies  seven  petitions  for 
reconsideration  and  affirms  the  218-219 
MHz  Order  which  modified  the 
regulations  governing  the  licensing  of 
the  218-219  MHz  Service  (formerly 
known  as  the  Interactive  Video  and  Data 
Service  ("IVDS"))  to  maximize  the 
efficient  and  effective  use  of  the  band. 
The  petitions  fall  into  four  general 
categories.  The  first  category  includes 
requests  to  change  the  options  available 
under  the  218-219  MHz  service, 
restructuring  plan.  The  second  category 
includes  requests  to  expand  the 
definition  of  entities  eligible  to 
participate  in  the  218-219  MHz  service, 
restructuring  plan.  The  third  category 
consists  of  miscellaneous  requests 
relating  to  the  218-218  MHz  Service 
restructuring  plan.  The  fourth  category 
consists  of  requests  to  expand  the 
remedial  bidding  credit  to  all  ciurent 
and  former  licensees.  Additionally,  the 
item  makes  several  technical 
modifications  to  conform  the  rules  to 
the  218-219  MHz  Order. 
DATES:  Effective  April  9,  2001. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Andrea  Kelly,  Auctions  and  Industry 
Analysis  Division,  Wireless 
Telecommunications  Bureau,  at  (202) 
418-0660. 

SUPPLEMENTARY  INFORMATKM:  This  is  a 
summary  of  a  Second  Order  on 
Reconsideration  of  the  Report  and  Order 
and  Memorandum  Opinion  and  Order 
(Order)  in  WT  Docket  No.  98-169, 
adopted  on  November  22,  2000,  and 
released  on  December  13,  2000.  The 
complete  text  of  the  Order  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  CY-A257),  445 
12th  Street,  SW,  Washington,  DC.  It  may 
also  be  piurhased  bom  the 
Commission's  copy  contractor, 


International  Transcription  Services, 
Inc.  (ITS,  Inc.),  445  12th  Street,  SW, 
Room  CY-B400,  Washington,  DC  20554, 
(202)  314-3070.  The  Order  is  also 
available  on  the  Internet  at  the 
Commission's  web  site:  http:// 
www.fcc.gov/wtb/documents.html. 

I.  Introduction 

1.  On  September  10,  1999,  the  Federal 
Communications  Commission 
("Commission")  issued  the  218-219 
MHz  Order,  which  modified  the 
regulations  governing  the  licensing  of 
the  218-219  MHz  Service  (formerly 
known  as  the  Interactive  Video  and  Data 
Service  ("FVDS"))  to  maximize  the 
efficient  and  effective  use  of  the  band. 
See  64  FR  59656  (November  3,  1999). 
The  218-219  MHz  Order,  among  other 
things,  modified  service  and  technical 
rules  for  the  band  and  extended  the 
license  term  from  five  to  ten  years, 
eliminated  the  three-  and  five-year 
construction  benchmarks,  and  adopted  a 
"substcmtial  service"  analysis  to  be 
assessed  at  the  expiration  of  the  218- 
219  MHz  license  term  as  a  condition  of 
renewal.  The  Commission  also  adopted 
a  restructiuing  plan  for  existing 
licensees  that  had  participated  in  the 
installment  payment  program  and  that: 
(i)  Were  ciurent  in  installment 
payments  as  of  March  16, 1998;  (ii)  were 
less  than  ninety  days  delinquent  on  the 
last  payment  due  before  March  16, 1998; 
or  (iii)  had  properly  filed  grace  period 
requests  under  the  former  installment 
payment  rules  ("Eligible  Licensees"). 
Those  licensees  that  had  paid  in  full  are 
not  eligible  to  participate  in  the 
restructuring  plan  as  they  no  longer  owe 
a  debt  to  the  Commission  and  no  public 
policy  goal  would  be  served  by  allowing 
them  to  participate.  Piu^uant  to  the 
restructuring  plan.  Eligible  Licensees 
must  make  elections  on  a  per  license 
basis,  choosing  among  three  options:  (i) 
Reamortization  and  Resumption  of 
Payments;  (ii)  Amnesty:  or  (iii) 
Prepayment  (Prepayment-Retain  or 
Prepayment-Return).  If  an  Eligible 
Licensee  elects  Reamortization  and 
Resumption  of  Payments  the  licensee 
retains  one  or  more  of  its  licenses  and 
remains  in  the  installment  payment 
plan.  The  loan  will  be  "reamortized" 
over  the  remaining  term  of  the  license. 
If  an  Eligible  Licensee  elects  Amnesty 
its  license  is  returned  to  the 
Commission  in  exchange  for  debt 
forgiveness  of  the  outstanding  principal 
balance  and  all  interest  pajTnents  due 
thereon.  The  Commission  retains  the 
down  pajrment.  If  an  Eligible  Licensee 
elects  Prepayment  it  may  return  or 
retain  as  many  licenses  as  it  wishes.  The 
Prepayment  option  applies  to  all  of  the 
licenses  held  by  a  licensee  and  cannot 


be  combined  with  Amnesty  or 
Reamortization/Resiunption. 

2.  "Ineligible  Entities"  are  those 
entities  that  made  first  and  second 
down  payments  and:  (i)  Made  some 
installment  payments,  but  were  not 
current  in  their  installment  payments  as 
of  March  16,  1998.  and  did  not  have  a 
grace  period  request  on  file  in 
conformance  with  the  former 
installment  payment  rules;  or  (ii)  never 
made  any  installment  payments  and  did 
not  have  a  timely  filed  grace  period 
request  on  file,  in  conformance  with  the 
former  rules.  See  47  CFR  95.816  (d)(3) 
(1994).  Ineligible  Entities  are  not  eligible 
to  make  elections,  but  will  be  granted 
debt  forgiveness  for  any  outstanding 
balances  owed  and  have  previously  paid 
installment  payments  refunded. 

3.  On  November  24, 1999,  on  our  own 
motion,  we  adopted  the  218-219  MHz 
Reconsideration  Order,  64  FR  72956 
(December  29,  1999),  which  modified 
our  218-219  MHz  Order.  We  eliminated 
the  provision  allowing  an  Eligible 
Licensee  electing  the  Amnesty  option  to 
obtain  a  credit  for  seventy  percent  of  its 
doMm  payment  and  forego,  for  a  period 
of  two  years  itora  the  start  date  of  the 
next  auction  of  the  218-219  MHz 
Service,  eligibility  to  reacquire  the 
siurendered  licenses  through  either 
auction  or  any  secondary  market 
transaction. 

4.  In  response  to  the  rulings  in  the 
218-219  MHz  Order,  we  received  seven 
petitions  for  reconsideration,  one 
opposition  to  the  petitions,  and  no 
replies.  We  note  that  we  did  not  receive 
any  petitions  for  reconsideration  in 
response  to  our  sua  sponte  218-219 
MHz  Reconsideration  Order.  After 
considering  the  argiunents  raised  in  the 
filings,  we  affirm  the  218-219  MHz  ' 
Order,  as  modified  by  the  218-219  MHz 
Reconsideration  Order,  in  its  entirety. 
Additionally,  we  respond  to  certain 
requests  for  clarification  contained  in 
the  filings  and  we  make  technical 
modifications  to  the  rules. 

n.  Executive  Summary 

5.  The  following  is  a  synopsis  of  the 
major  actions  we  adopt.  In  this  Second 
Order  on  Reconsideration  of  the  Report 
and  Order  and  Memorandum  Opinion 
and  Order,  we: 

(i)  Affirm  that  the  restructiuing  plan 
is  limited  to  existing  licensees  that:  (i) 
Were  ciurent  in  installment  payments  as 
of  March  16, 1998;  (ii)  were  less  than 
ninety  days  delinquent  on  the  last 
payment  due  before  March  16, 1998;  or 
(iii)  had  properly  filed  grace  period 
requests  imder  the  former  installment 
payment  rules; 
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(ii)  Decline  to  expand  the  options 
offered  in  the  restructiuing  plan  to 
include  disaggregation; 

(iii)  Decline  to  expand  the  options 
offered  in  the  restructuring  plan  to 
include  the  return  of  the  down  payment; 

(iv)  Affirm  that  the  twenty-five 
percent  bidding  credit  granted  to  all 
winning  small  business  bidders  in  the 
1994  auction  of  this  service  will  not  be 
extended  to  all  wiiuiing  bidders  in  the 
1994  auction  of  this  service;  and 

(v)  Affirm  that  the  new  part  1  rules 
regarding  installment  payments  will 
apply  to  licensees  in  this  service. 

m.  Background 

6.  The  218-219  MHz  Service  is  a  short 
distance  communications  service  that 
allows  one-and  two-way 
communications  for  both  common 
carrier  and  private  operations  on  a  fixed 
or  mobile  basis.  See  47  CFR  95.803(a), 
95.807(a).  The  1992  Allocation  Report 
and  Order.  57  FR  8272  (March  9, 1992), 
established  the  218-219  MHz  Service 
with  a  500  kilohertz  ft^quency  segment 
for  two  licenses  in  each  of  the  734 
cellular-defined  service  areas. 

7.  We  issued  218-219  MHz  Service 
licenses  by  both  random  selection 
(lottery)  and  competitive  bidding 
(auction).  In  the  Omnibus  Budget 
Reconciliation  Act  of  1993  [1993  Budget 
Act),  Congress  authorized  the 
Commission  to  award  licenses  for 
spectrum-based  services  by  auction.  We 
subsequently  determined  that  218-219 
MHz  Service  licenses  should  be 
awarded  by  competitive  bidding  and 
adopted  rules  and  procedures  for  this 
licensing  structure.  Using  these 
procedures,  we  held  the  first  auction  in 
the  218-219  MHz  Service  on  July  28 
and  29,  1994  (Auction  No.  2).  On 
January  18,  1995,  February  28, 1995, 
and  May  17, 1995,  the  Commission 
conditionally  granted  licenses  to  the 
winning  bidders,  subject  to  the  bidder 
satisfying  the  terms  of  the  auction  rules, 
including  down  payment  requirements. 

8.  Under  the  Commission's 
competitive  bidding  rules  in  effect  at  the 
time  of  Auction  No.  2,  winning  bidders 
that  qualified  as  small  businesses  were 
allowed  to  pay  twenty  percent  of  their 
net  bid(s)  as  a  down  payment  and  the 
remaining  eight}'  percent  in  installments 
over  the  five-year  term  of  the  license(s), 
with  interest-only  payments  for  the  first 
two  years,  and  interest  and  principal 
payments  amortized  over  the  remaining 
three  years.  See  47  CFR  95.816(d)(3). 
The  first  interest-only  payment,  due 
March  31, 1995,  was  deferred  to  June 
30, 1995,  pursuant  to  administrative 
action  by  the  Office  of  Managing 
Director.  Subsequently,  the  Wireless 
Telecommunications  Bureau  (Bureau) 


further  stayed  the  date  for  making  the 
initial  interest-only  payments  pending 
Commission  resolution  of  licensees' 
substantive  requests  related  to  the 
payment  requirements.  The  Commission 
lifted  the  stay  effective  January  5, 1996, 
on  which  date  licensees  were  required 
to  make  the  interest-only  payments 
back-due  from  March  31, 1995  and  June 
30, 1995.  Although  the  interest-only 
pajrments  due  September  30, 1995  and 
December  31,  1995  remained 
uncollected,  we  denied  requests  to  set 
back  the  installment  payment  date  and 
the  first  principal  and  interest  payments 
were  due  on  March  31,  1997. 

9.  The  Commission,  in  the  1995  IVDS 
Onmibus  Order,  and  the  Bureau  in  the 
IVDS  Grace  Period  PN,  60  FR  39656 
(August  3, 1995),  cautioned  licensees 
that,  in  accordance  with 

§  1.2110(e)(4)(ii)  of  our  rules,  if  they 
individually  required  financial 
assistance,  they  should  request  a  three- 
or  six-month  grace  period  during  the 
first  ninety  days  following  any  missed 
installment  payments.  The  Bureau 
further  cautioned  licensees  that  if  a 
licensee  failed  to  make  timely 
payments,  absent  the  filing  of  a  grace 
period  request,  the  license  would  be  in 
default.  The  Commission's  rules  in 
effect  at  that  time  provided  that  any 
licensee  whose  installment  payment 
was  more  than  ninety  days  past  due  was 
in  default,  unless  the  licensee  properly 
filed  a  grace  period  request.  Under  the 
Commission's  rules,  licensees  with 
properly  filed  grace  period  requests 
would  not  be  held  in  default  during  the 
pendency  of  their  requests  and  the 
interest  accruing  would  be  amortized  by 
adding  it  to  the  other  interest  payments 
over  the  remaining  term  of  the  license. 
Upon  expiration  of  any  grace  period 
without  successful  resumption  of 
payment,  or  upon  default  with  no  such 
request  submitted,  the  license  would 
cancel  automatically.  The  Conunission 
amended  the  installment  payment  rules 
in  1998  to  provide  for  two  automatic 
grace  periods  of  ninety  days,  subject  to 
late  fees.  The  1998  amendment  of  the 
installment  payment  rules  did  not  affect 
pending  grace  period  requests  filed  by 
218-219  MHz  Service  licensees. 

10.  We  have  previously  noted  that 
deployment  of  the  218-219  MHz 
Service  has  not  been  successful  despite 
previous  steps  we  had  taken  to  promote 
development  of  the  218-219  MHz 
Service.  Moreover,  those  licensees 
actually  deploying  services  are 
providing  service  different  than  that 
originally  envisioned  when  the  service 
was  established.  To  promote  full 
utilization  of  the  service,  we  issued  the 
1998  218-219  MHz  Flex  NPflM  that 
proposed  changes  to  the  218-219  MHz 


Service  licensing  and  technical  rules. 
See  63  FR  54073  (October  8,  1998).  The 
218-219  MHz  Flex  NPRM  also 
suspended,  for  the  pendency  of  this 
rulemaking,  the  late  payment  fee  and 
automatic  cancellation  provisions  of 
§  1.2110(f)(4)  of  our  rules  for  licensees 
that  were  current  in  installment 
payments  as  of  March  16, 1998;  stayed 
decisions  on  grace  period  requests 
properly  filed  under  the  part  1  rules 
previously  in  effect;  and  proposed 
payment  restructuring  options.  In  the 
218-219  MHz  Order,  we  substantially 
adopted  our  proposals. 

11.  Additionally,  in  the  218-219  MHz 
Order,  we  eliminated  the  minority-  and 
women-owned  business  credits 
previously  provided  in  Auction  No.  2. 
At  that  same  time,  to  harmonize  our 
treatment  of  licensees  in  this  service 
with  the  treatment  of  licensees  in  other 
services,  we  granted  a  bidding  credit 
(Remedial  Bidding  Credit)  to  all 
winning  bidders  that  met  the  small 
business  qualifications  for  Auction  No. 
2. 

12.  In  the  218-219  MHz  Order,  we 
determined  that  it  would  serve  the 
public  interest  to  provide  a  variety  of 
relief  mechanisms  to  assist  current  218- 
219  MHz  Service  licensees  that  were 
experiencing  difficulties  in  meeting 
their  financial  obligations  under  the 
installment  payment  plan.  We  stated 
our  belief  that  the  mechanisms  adopted 
afforded  relief  to  current  licensees  while 
at  the  same  time  preserving  the  integrity 
of  the  auction  process.  We  also 
recognized  that  for  licensees  whose 
licenses  had  cancelled,  enforcement  of 
the  payment  obligations  would  be 
unduly  harsh  in  light  of  the  totality  of 
the  circumstances.  Thus,  we 
recommended  that  those  entities  whose 
licenses  had  cancelled  should  receive 
debt  forgiveness  for  their  outstanding 
principal  balance  and  accrued  interest 
owed.  We  continue  to  believe  that  the 
approach  adopted  in  the  218-219  MHz 
Order  best  serves  the  public  interest. 
Thus,  we  affirm  the  218-219  MHz 
Order,  as  modified  by  the  218-219  MHz 
Reconsideration  Order.  We  discuss  the 
particular  issues  raised  by  the 
petitioners,  clarify  certain  points  in  the 
218-219  MHz  Order,  and  make 
technical  modifications  to  the  rules. 

IV.  Discussion 

13.  The  petitioners  have  made  a 
number  of  requests  that  fall  into  four 
general  categories.  The  first  category 
includes  requests  to  change  the  options 
available  under  the  restructuring  plan. 
The  second  category  includes  requests 
to  expand  the  definition  of  entities 
eligible  to  participate  in  the 
restructuring  program.  The  third 
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category  consists  of  miscellaneous 
requests  relating  to  the  restructming 
plan.  The  fourth  category  consists  of 
requests  to  expand  the  remedial  bidding 
credit  to  all  current  and  former 
licensees. 

A.  Options  Available  in  the 
Restructuring  Plan 

i.  Disaggregation 

14.  Background.  As  noted,  the 
restructiu-ing  plan  offers  Eligible 
Licensees  three  options:  (i) 
Reamortization  and  Resiunption  of 
Payments;  (ii)  Amnesty;  or  (iii) 
Prepayment  (Prepayment-Retain  or 
Prepayment-Retiun).  Disaggregation  was 
not  proposed  or  adopted  as  a 
restructuring  option. 

15.  Originally,  disaggregation  was- not 
allowed  in  this  service.  However,  in  the 
218-219  MHz  Flex  Order,  63  FR  54073 
(October  8.  1998),  we  proposed  allowing 
spectrum  aggregation,  disaggregation, 
and  partitioning  as  part  of  our  overall 
effort  to  maximize  the  efficient  and 
effective  use  of  the  218-219  MHz 
frequency  band.  In  doing  so.  we 
recognized  that  we  have  already 
adopted,  and  proposed  adopting, 
disaggregation,  and  partitioning  for  a 
number  of  services.  The  proposal  in  the 
218-219  MHz  Flex  Order  to  allow 
spectrum  aggregation — in  which  a 
licensee  could  hold  both  500  kHz  block 
licenses  in  a  218-219  MHz  Service 
market — received  widespread  support. 
Few  commenters  addressed 
disaggregation  specifically.  Those 
commenters  that  supported 
disaggregation  did  so  based  upon  the 
general  principle  that  regulatory  parity 
with  other  wireless  services  would 
benefit  licensees.  However,  one 
commenter  believed  that  disaggregation 
would  be  impractical  for  such  a  small 
amount  of  spectnun,  and  another 
suggested  that  smaller  amounts  of 
spectrum  would  lower  entry  barriers  for 
small  businesses,  but  did  not  discuss 
what  applications,  if  any,  could  be 
supported  in  the  disaggregated 
spectrum. 

16.  In  adopting  partitioning  and 
disaggregation  in  the  218-219  MHz 
Service,  we  concluded  that  the  benefits 
identified  in  the  Partitioning  Report  and 
Order.  62  FR  696  (January  6,  1997). 
which  we  had  extended  to  other 
wireless  services,  would  likewise 
benefit  the  218-219  MHz  Service.  In 
doing  so.  we  noted  that  partitioning  the 
geographic  area  of  a  license  might 
provide  sufficient  flexibility  to  allow 
entry  into  the  market  by  entities  that 
lack  sufficient  resoinces  to  participate 
in  the  original  auction. 


17.  Discussion.  Under  Celtronix's 
proposal,  an  Eligible  Licensee  would 
elect  to  retain  a  portion  of  the  spectrum 
for  a  given  market  and  return  the 
remainder  to  the  Commission.  This 
procedure,  Celtronix  suggests,  would 
encourage  parties  to  use  spectrum  more 
efficientiy  and  speed  service  to 
unserved  and  underserved  areas. 
Celtronix  says  it  could  provide  service 
on  250  kHz— one  half  the  bandwidth  it 
is  currenUy  licensed  to  use.  and  notes 
that  220  MHz  SMR  fi^quencies  are 
licensed  in  blocks  smaller  than  500  kHz. 

18.  Although  Celtronix's  filings  at  an 
earlier  stage  of  the  proceeding 
supported  a  change  in  the  rules  to  allow 
disaggregation,  it  first  proposed 
disaggregation  as  a  restructiuing  option 
in  its  petition  for  reconsideration.  No 
other  commenters  or  petitioners 
requested  disaggregation  as  a 
restructxuing  option  and,  as  noted 
above,  several  actually  claimed  that  the 
existing  500  kHz  blocks  are 
insufficienUy  small  for  licensees  to 
develop  iiuiovative  services  that  will 
allow  them  to  compete  in  the 
marketplace  or  to  provide  optimal 
interference  protection. 

19.  We  believe  that  we  have  provided 
ample  flexibility  in  the  restructming 
options  offered.  We  recognize  these 
options  may  not  suit  every  licensee's 
particTilar  business  plan.  We  decline  to 
modify  the  restructming  options 
without  a  substantial  record 
demonstrating  a  broad-based  need  or 
desire  for  such  a  change.  Based  on  the 
minimal  record — as  well  as  the  outright 
skepticism  of  some  commenters  that 
channel  blocks  smaller  than  500  kHz  are 
practical  for  innovative  uses — we  are 
doubtful  that  service  will  be  developed 
in  the  portion  of  a  channel  block  that 
would  remain  after  a  licensee  elects 
disaggregation  as  a  restructming  option. 
However,  if,  in  the  private  marketplace, 
a  licensee  (such  as  Celtronix)  and  a 
third  party  can  identify  218-219  MHz 
Service  applications  for  which 
disaggregated  spectrum  is  practical,  om 
rules  allow  and  we  would  encourage 
such  a  transaction  because  it  would 
promote  the  rapid  development  of  an 
entire  500  kHz  channel  block. 

20.  Finally,  we  distinguish  the  218- 
219  MHz  spectrum  from  the  220  MHz 
SMR  fi^quencies  identified  by 
Celtronix.  Although  Celtronix  is  correct 
in  pointing  out  that  220  MHz  SMR 
fi^uencies  are  licensed  in  blocks 
smaller  than  500  kHz,  213-219  MHz 
Service  licensees,  unlike  220  MHz 
Service  licensees,  have  TV  Channel  13 
protection  requirements.  Because 
disaggregated  spectrum  would  provide  a 
licensee  with  more  limited  interference 
protection  options,  we  are  even  less 


confident  that  the  marketplace  would 
support  the  auction  of  disaggregated 
spectrum  blocks  in  the  218-219  MHz 
Service.  Accordingly,  we  decline  to 
adopt  Celtronix's  proposal. 

ii.  Refunds  of  Down  Payments 

21.  Background.  The  218-219  MHz 
Order  allows  for  refunds  of  payments  in 
three  instances.  First,  Eligible  Licensees 
that  elect  Amnesty  will  receive  a  refund 
of  installment  payments.  Second, 
Ineligible  Entities  will  receive  a  refund 
of  installment  pajrments.  Third,  Eligible 
Licensees  that  elect  Prepayment, 
depending  upon  the  number  of  licenses 
they  return,  might  be  entiUed  to  a 
refund  of  excess  installment  payments. 
In  the  218-219  MHz  Order,  we 
specifically  declined  to  provide  for  the 
refunds  of  down  payments.  Two 
petitioners,  Celtronix  and  Houston, 
request  that  we  refund  down  payments. 
Specifically,  Celtronix  requests  that  we 
refund  the  down  payments  of  those 
Eligible  Licensees  electing  Amnesty. 
Houston  alternatively  suggests  that  we 
provide  a  credit  equal  to  the  down 
payments  that  may  be  used  in  futxne 
auctions. 

In  essence,  both  petitioners  are 
requesting  that  the  Commission 
completely  unwind  the  transaction  and 
provide  a  full  refund. 

22.  Discussion.  We  decline  to  adopt 
the  proposal  to  refund  down  payments 
as  part  of  the  restructuring  plan  as  it 
would  place  the  Eligible  Licensees 
electing  Amnesty  in  virtually  the  same 
position  they  would  have  occupied  had 
the  auction  never  taken  place,  hi 
support  of  its  proposal,  Celtronix  argues 
that  it  is  inconsistent  to  allow  Eligible 
Licensees  that  elect  Prepayment-Return 
to  get  an  85  percent  credit  on  the  down 
payments  for  the  returned  license,  when 
Eligible  Licensees  that  elect  Amnesty 
are  not  provided  with  a  full  refund  on 
the  down  payments.  Houston  supports 
its  proposal  by  alleging  that  investors  in 
the  service  "were  victimized  by  slick 
promoters." 

23.  Providing  a  refund  of  down 
payments  to  those  electing  the  Amnesty 
option,  without  an  adequate 
counterbalancing  public  interest  benefit, 
would  undermine  the  integrity  of  the 
auction  process  by  relieving  participants 
of  even  die  most  basic  obligation  of  their 
participation.  Such  an  approach  would 
not  only  be  unfair  to  the  other 
participants  in  the  original  auction,  but 
it  would  encourage  speculation  in 
future  auctions.  In  the  218-219  MHz 
Order,  we  considered  and  rejected  a 
request  to  return  a  portion  of  the  down 
payment.  Our  decision  to  allow 
licensees  that  elect  Prepayment-Return 
to  get  an  85  percent  credit  on  the  down 
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payment  is  justified  by  the  public 
interest  benefit  of  speeding  service  to 
the  public.  Presumably,  only  a  licensees 
that  reasonably  believes  it  has  access  to 
adequate  sources  of  capital  and  a  viable 
business  plan  will  elect  Prepayment- 
Return.  Presumably,  these  licensees  will 
provide  service  to  the  public  earlier 
then  licensees  from  a  subsequent 
auction.  Thus,  this  option  speeds 
service  to  the  public.  However,  no  such 
public  interest  benefit  would  accrue 
from  providing  a  full  refund  to  Eligible 
Licensees  electing  Anmesty.  While  we 
are  sympathetic  to  Houston's  alleg  'tions 
regarding  "slick  promoters,"  we  note 
that  the  Commission's  present 
restructuring  plan  offers  significant 
relief  and  that  the  Commission  is  not 
responsible  for  the  actions  of  third 
parties.  Accordingly,  as  the  public 
interest  is  not  served  by  giving  licensees 
a  complete  refund,  we  reject  petitioners' 
request. 

B.  Entities  Eligible  to  Participate  in  the 
Restructuring  Plan 

i.  Definition  of  Eligible  Licensees 

24.  Background.  As  noted,  the  218- 
219  MHz  Order  adopted,  among  other 
things,  a  restructuring  plan  for  existing 
licensees  that  participated  in  the 
installment  payment  plan  and  that:  (i) 
were  current  in  installment  payments  as 
of  March  16, 1998;  (ii)  were  less  than 
ninety  days  delinquent  on  the  last 
payment  due  before  March  16,  1998;  or 
(iii)  had  properly  filed  grace  period 
requests  imder  the  former  installment 
payment  rules  ("Eligible  Licensees"). 
Other  relief  has  been  extended  to 
Ineligible  Entities. 

25.  Discussion.  One  petitioner,  Vista, 
requests  that  we  modify  the  definition 
of  Eligible  Licensees.  In  support  of  its 
request,  Vista  argues  that  it  is 
inequitable  to  allow  licensees  that  had 
made  no  installment  payments,  but  had 
filed  a  timely  grace  period  request  to 
retain  their  license,  while  refusing  to 
permit  licensees  that  made  "substantial 
payments"  to  retain  their  licenses.  Vista 
also  argues  that  the  payment 
instructions  provided  by  the 
Commission  were  conflicting,  thus 
justifying  a  licensee's  failure  to  make 
payments  on  its  license  or  justifying  a 
licensees  failure  to  timely  file  a  grace 
period  request.  Thus,  Vista  requests  that 
the  standard  be  modified  so  that  the 
definition  of  Eligible  Licensees  also 
includes  those  licensees  that  have  made 
"substantial  payments"  as  of  September 
7, 1999.  the  date  that  the  218-219  MHz 
Order  was  adopted.  In  the  alternative. 
Vista  requests  that  former  licensees  be 
able  to  make  a  retroactive  payment 
sufficient  to  be  deemed  "current  as  of 


March  16. 1998."  As  explained,  we 
reject  these  arguments  and  conclude 
that  the  approach  we  have  adopted  in 
the  218-219  MHz  Order  is  equitable  and 
is  consistent  with  the  treatment  afforded 
licensees  in  other  services.  Accordingly, 
we  decline  to  change  the  definition  of 
Eligible  Licensees. 

26.  In  the  218-219  MHz  Order,  the 
Commission  attempted  to  balance  the 
need  to  maintain  the  integrity  of  the 
auction  system  with  the  desire  to  assist 
licensees  that  might  be  experiencing 
financial  difficulties.  In  doing  so,  we 
recognized  the  unique  factual  history  of 
the  218-219  MHz  Service.  At  the  same 
time,  we  looked  to  the  treatment 
afforded  licensees  in  other  services.  Om 
decision  to  allow  licensees  that  were 
current  in  installment  payments  {i.e. 
less  than  90  days  delinquent)  as  of 
March  16, 1998  to  retain  their  licenses 
recognized  that  these  licensees 
complied  with  om  rules  and  attempted 
to  fulfill  their  obligations  to  the 
Commission.  Similarly,  our  decision  to 
allow  licensees  that  had  timely  filed 
grace  period  requests  to  retain  their 

■  licenses  stems  from  the  licensees'  ability 
to  recognize  their  obligation  to  the 
Commission  and  take  appropriate  steps 
imder  om  ndes  to  request  relief  from 
their  obligations  in  a  timely  manner. 
Allowing  licensees  that  had  timely  filed 
grace  period  requests  to  retain  their 
licenses  is  also  consistent  with  the 
treatment  afforded  licensees  in  other 
services  under  the  Part  1  Third  Report 
and  Order.  See  63. FR  770  Qanuary  7, 
1998). 

27.  The  test  proposed  by  Vista  is 
inherenUy  subjective  and  would  be 
unfair  to  licensees  in  other  services. 
Administering  such  a  subjective  test 
would  be  difficult  and  would  invite 
challenge  on  the  basis  of  being  arbitrary. 
Further,  allowing  licensees  that  failed  to 
abide  by  the  Commission's  rules,  but 
had  made  "substantial  payments"  to 
retain  their  licenses  is  inconsistent  with 
the  Commission's  requirement  that  a 
licensee  make  full  and  timely  payments. 
From  such  a  rule  current  licensees,  in 
this  or  other  services,  might  conclude 
that  no  consequences  would  flow  from 
failure  to  make  full  and  timely  payment. 
Accordingly,  we  decline  to  adopt  the 
"substantial  payments"  test  advocated 
by  Vista. 

28.  Additionally,  w«  also  reject  Vista's 
argument  that  myriad  factors  created 
substantial  confusion  and  uncertainty 
about  licensees'  payment  obligations. 
Although  the  date  for  the  initial 
payment  was  postponed  for  a  period  of 
time,  even  the  most  favorable  reading  of 
the  Commission's  orders  and  letters  to 
licensees  would  not  lead  a  licensee  to 
believe  that  it  was  excused  from  its 


obligation  to  Biake  payments,  or  that  it 
did  not  need  to  file  a  grace  period 
request  if  it  determined  that  it  could  not 
make  timely  pajmients.  To  the  extent 
there  was  any  confusion  as  to  the 
precise  date  a  particular  payment  was 
due,  the  Commission  took  tiiat  into 
account  by  defining  Eligible  Licensees 
as  existing  licensees  that  had 
participated  in  the  installment  payment 
program  and  "were  current  in 
installment  pajmaents  as  of  March  16, 
1998."  Thus,  Vista  has  failed  to  provide 
a  reasonable  explanation  of  a  licensees' 
failure  to  either  make  payments  or  file 
a  timely  grace  period  request. 

29.  Finally,  we  decline  to  adopt 
Vista's  request  that  licensees  be  able  to 
make  retroactive  payments  sufficient  to 
be  deemed  "current  as  of  March  16, 
1998."  Vista's  suggestion  would 
undermine  the  Commission's  rules  that 
timely  and  full  payment  are  a  condition 
of  retaining  the  license.  In  light  of  the 
ample  notice  provided  licensees 
regarding  the  payment  rules,  47  CFR 
1.2110(e)(4)(ii)(1994),  and  the  generous 
provisions  for  Ineligible  Entities 
provided  in  the  218-219  MHz  Order, 
Vista's  suggestion  at  this  late  date  that 
it  be  allowed  to  make  retroactive 
payments  is  unsupportable.  Thus,  we 
reject  Vista's  proposal  to  allow  former 
licensees  to  inake  retroactive  payments. 

ii.  Paid  in  Full  Licensees  Are  Not 
Eligible  to  Participate  in  the 
Restructuring  Plan 

30.  Background.  The  restructuring 
options  in  the  218-21 9  MHz  Order  are 
limited  to  those  entities  that  met  the 
small  business  qualifications  of  the 
auction,  availed  themselves  of  the 
installment  payment  plan,  and  have  not 
paid  in  full.  Two  petitioners.  Hughes 
and  Hot  Topics,  l^ve  requested  that  all 
licensees  be  allowed  to  turn  in  a  license 
and  receive  a  refund. 

31.  Discussion.  We  decline  to  adopt 
the  petitioners'  request  as  no  public 
policy  interest  would  be  served  by 
allowing  all  licensees  to  return  their 
licenses  and  receive  a  refund.  In  support 
of  its  proposal,  Hughes  argues  that  the 
Commission  has  insufficient  evidence 
before  it  to  conclude  that  installment 
payment  licensees  were  experiencing 
financial  difficulties,  and  that 
alternatively,  some  licensees  may  have 
simply  chosen  to  walk  away  from  their 
financial  responsibilities.  'Thus.  Hughes 
concludes  that  the  Commission's  action 
is  arbitrary,  hi  the  218-219  MHz  Order, 
we  have  previously  rejected  Hughes 
arguments.  Hot  Topics  contends  that  as 
the  technology  for  the  service  never 
developed,  a  refund  to  all  licensees  is 
appropriate. 
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32.  For  licensees  utilizing  installment 
payments,  we  offered  a  combination  of 
debt  restructuring  for  those  entities  that 
wish  to  retain  their  licenses  and  debt 
forgiveness  to  a  limited  number  of 
current  and  former  licensees.  The  relief 
is  similar  to  that  offered  in  the  C  Block 
Restructuring  Orders,  63  FR  17111 
(April  8, 1998),  where  the  Commission 
chose  to  oBet  limited  relief  to  licensees 
participating  in  the  installment  payment 
program,  but  not  to  those  that  paid  in 
full.  The  restructuring  plan  fulfills  the 
public  policy  goal  of  ensiuing  that  the 
entity  best  qualified  to  provide  service 
holds  the  license,  and  ^ows  the  market 
to  determine  the  highest  use  for  the 
license.  However,  where  a  licensee  has 
paid  in  full  for  the  license,  nothing 
would  prohibit  the  licensee  from  selling 
the  license  on  the  open  market.  Neither 
Hughes  nor  Hot  Topics  has  established 
that  a  public  policy  goal  would  be 
fulfilled  by  unwinding  the  auction.  By 
contrast,  we  risk  considerable  harm  in 
adopting  the  proposal  as  it  might  create 
the  false  expectation  in  bidders  in  future 
auctions  in  this,  or  other  services,  that 
the  Commission  would  compensate  a 
licensee  for  any  perceived  loss  in  the 
value  of  its  License.  The  Commission 
does  not  ensure  the  success  of  a  service 
or  the  value  of  a  license  in  the 
secondary  market.  Although,  in  a 
secondary  market  transaction,  the 
licensee  might  receive  less  than  the 
amount  paid  for  the  license,  no  public 
policy  concerns  would  be  raised  by 
such  a  loss.  As  mandated  by  section 
309(j)  of  the  Communications  Act,  the 
Commission  established  a  competitive 
bidding  process  that  ensures  that 
licenses  are  awarded  to  those  that  value 
them  most  highly  as  indicated  by 
submitting  the  highest  bid.  To  grant 
petitioners'  request  would  encoiuage 
bidders  to  engage  in  insincere  bidding 
with  the  expectation  that  the 
Commission  would  ensiue  against 
market  difficulties  encountered  after 
license  award. 

33.  Finally,  contrary  to  Hughes's 
suggestion,  the  Commission  has 
considered  evidence  of  the  unique 
financial  difficulties  experienced  by  the 
218-219  MHz  Service  licensees 
participating  in  the  installment  payment 
plan.  For  example,  to  oui  knowledge  at 
least  two  licensees  have  filed  for 
bankruptcy.  Additionally,  in  the 
comments  filed  by  the  licensees  in 
response  to  the  218-219  MHz  Flex 
Order,  and  in  the  various  grace  period 
requests  received  by  the  Conunission, 
licensees  alleged  that  they  have 
encountered  financial  difficulties 
particularly  in  raising  capital. 
Accordingly,  for  the  reasons  discussed 


above,  we  decline  to  allow  licenses  that 
have  paid  in  full  to  participate  in  the 
restructuring  plan. 

C.  tAiscellaneous  Requests  Relating  to 
the  Restructuring  Plan 

i.  Grace  Periods 

34.  In  the  Part  1  Third  Report  and 
Order,  we  modified  the  installment 
payment  grace  period  and  late  payment 
fee  provisions  of  our  Rules  as  applied  to 
all  licensees  participating  in  an 
installment  payment  plan  at  that  time. 
One  petitioner,  Celtronix,  proposes  to 
exempt  218-219  MHz  Service  licensees 
bom  the  modified  installment  payment 
grace  period  and  late  payment  fee 
provisions  of  the  new  part  1  rules. 
Celtronix's  petition  in  this  proceeding 
offers  the  same  argument  that  it 
previously  offered  in  its  petition  for 
reconsideration  of  the  Part  1  Third 
Report  and  Order.  Specifically, 
Celtronix  argues  that  applying  these 
rides  to  218-219  MHz  Service  licensees 
constitutes  impermissible  retroactive 
rulemaking.  We  rejected  this  argument 
in  the  Order  on  Reconsideration  of  the 
Part  1  Third  Report  and  Order,  See  65 
FR  52323  (August  29,  2000).  and 
concluded  that  our  new  part  1  rules  do 
not  violate  the  prohibitions  on 
retroactivity  luider  the  Administrative 
Procedure  Act  ("APA").  We  see  no 
reason  to  revist  this  issue  in  this 
proceeding 

ii.  Notes  and  Security  Agreements 

35.  Background.  In  the  218-219  MHz 
NPRM.  See  63  FR  52215  (September  30, 
1998),  we  indicated  that  "(e]very 
licensee  electing  to  continue  making 
installment  payments  would  be  required 
to  execute  appropriate  loan  docimients, 
that  may  include  a  note  and  security 
eigreement,  as  a  condition  of 
reamortization  of  its  installment 
payment  plan  under  the  revised  ten-year 
term,  pursuant  to  §  1.2110(f)(3)  of  the 
Commission's  rules."  In  the  218-219 
MHz  Order,  we  indicated  that  Eligible 
Licensees  electing  resumption  "may  be 
required  to  execute  loan  docimients." 
The  Implementation  Procedures  PN,  65 
FR  35633  (June  5.  2000),  in  turn, 
indicated  that  those  Eligible  Licensees 
electing  Reamortization/Resumption 
would  be  "required  to  execute  loan 
dociunents  in  the  form  of  an  Installment 
Payment  Acknowledgement."  In 
general,  the  acknowledgement  contains 
a  restatement  of  the  amount  of  the  debt 
owed,  the  payment  terms  under  the 
218-219  MHz  Order,  and  references 
other  Commission  rules  and  regulations 
related  to  the  payment  of  installment 
debt.  The  Implementation  Procedures 
PN  also  notes  that  "licensees  may  also 


be  required  to  execute  a  Uniform 
Commercial  Code  financing  statement 
(UCC-1)."  The  Implementation 
Procedures  PN  further  informs  Eligible 
Licensees  that  failure  to  fully  and  timely 
execute  and  deliver  the  requisite  loan 
document(s)  as  of  ten  business  days 
from  receipt  will  result  in  the  automatic 
cancellation  of  the  license. 

36.  Discussion.  One  petitioner,  In- 
Sjmc,  argues  that  requiring  loan 
dociunents,  specifically  notes  and 
security  agreements,  is  unnecessary  and 
woidd  constitute  a  retroactive 
rulemaking.  We  reject  this  argument.  As 
discussed  in  the  Implementation 
Procedures  PN,  the  Bureau  has 
determined  not  to  require  notes  and 
seciuity  agreements,  but  will  require  the 
execution  of  other  loan  dociunents  that 
evidence  that  the  licensee  understands 
and  agrees  to  the  restructured  financing 
terms.  Those  licensees  that  do  not  wish 
to  execute  the  required  documents  may 
elect  Amnesty  or  elect  Prepayment. 

37.  The  APA's  definition  of  "rule" 
provides  that  a  rule  "means  the  whole 
or  a  part  of  an  agency  statement  of 
general  or  particular  applicability  and 
future  effect  designed  to  implement, 
interpret,  or  prescribe  law  or  policy  or 
describing  the  organization,  procedures, 
or  practice  reqiiirements  of  an  agency 

*  *  *"  By  definition,  a  rule  has  legal 
consequences  only  for  the  futiu«.  "Thus, 
absent  explicit  statutory  authority  to  the 
contrary,  the  APA  precludes  an  agency 
from  issuing  rules  that  alter  the  past 
legal  consequences  of  past  actions.  The 
requirement  that  Eligible  Licensees 
execute  loan  documents  does  not  violate 
this  proscription.  We  have  not  gone 
back  to  past  transactions  and  imposed 
penalties  for  conduct  that  was 
previously  allowed.  Rather,  we  are 
establishing  prospective  procedures  to 
allow  licensees  to  continue  to  meet  their 
previously  established  pajrment 
obligation  to  the  Conmiission.  The  mere 
fact  that  these  rules  deal  with  past 
transactions  does  not  constitute 
unlawful  retroactive  rulemaking  under 
the  APA.  Further,  the  Bureau's  decision 
to  require  the  execution  of  loan 
documents  by  Eligible  Licensees  that 
elect  Reamortization  and  Resumption  of 
Pa)mients  is  based  upon  the  reasonable 
concern  that  the  Government's  interests 
are  adequately  protected  in  the  event  of 
de&ult.  Accordingly,  we  agree  with  the 
approach  adopted  by  the  Biureau  and 
reject  petitioner's  request. 

iii.  Interest  Calculation 

38.  Background.  In  the  218-219  MHz 
Flex  Order,  the  Commission  suspended 
the  automatic  cancellation  rules.  The 
effect  of  this  was  not  to  suspend  the 
obligation  of  licensees  to  make 
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payments;  rather  it  merely  suspended 
the  consequences  of  failing  to  make 
payment.  As  the  underlying  debt 
remained,  a  licensee  was  still  permitted 
to  make  payments.  In  fact,  some 
licensees  have  continued  to  make 
payments  during  the  suspension  period. 
However,  licensees  that  failed  to  make 
payments  did  not  fece  automatic 
cancellation. 

39.  Discussion.  Two  petitioners,  In- 
Sjmc  and  Celtronix,  argue  that  interest 
should  not  have  continued  to  accrue 
during  the  suspension  period.  In-Sync 
argues  that  as  \he  218-219  MHz  Flex 
Order  suspended  the  obligation  to  make 
the  payments  as  of  March  1998,  interest 
should  have  not  have  continued  to 
accrue  during  the  period  since  March 
1998.  Additionally,  both  In-Sync  and 
Celtronix  argue  that  the  218-219  MHz 
Order  is  unclear  and,  accordingly, 
interest  should  not  be  calculated  for  the 
suspension  period.  Specifically, 
Celtronix  points  to  the  fact  that  in  the 
218-219  MHz  Order  the  Commission 
stated  that  it  will  capitalize  all  "accrued 
and  xmpaid"  interest  into  the  principal 
amoimt  as  of  the  election  date. 
However,  in  §  95.816(c)  of  oiu*  ndes,  we 
stated  that  "all  unpaid  interest"  from 
the  grant  date  through  the  election  date 
will  be  capitalized  into  the  principal. 
From  this,  Celtronix  concludes  that  we 
did  not  intend  interest  to  accrue.  Both 
petitioners  are  mistaken.  As  the 
underlying  debt  remained,  the  interest 
continued  to  accrue.  The  fact  that  the 
Conunission  relieved  the  licensees  of 
one  consequence  of  failing  to  make 
timely  payments  does  not  mean  that  the 
Commission  intended  to  also  relieve  the 
licensees  of  all  the  consequences  of 
failing  to  make  payments.  Further,  given 
the  siuns  involved,  for  at  least  some 
licensees,  it  would  require  approval  by 
the  Department  of  Justice  to  forgive  the 
interest  incurred  during  the  suspension 
period.  We  note  that  the  licensees  had 
the  use  of  the  licenses  during  this 
period  of  time.  As  the  petitioners  have 
failed  to  provide  any  basis  to  forgive  the 
interest,  the  Commission  is  not  inclined 
to  request  debt  forgiveness  on  this  issue. 
Accordingly,  petitioners'  request  is 
rejected. 

D.  Remedial  Bidding  Credit 

40.  Background.  Pursuant  to  statutory 
mandate,  oiu  auction  rules  have 
included  provisions  to  encourage 
participation  by  minority-  and  women- 
owned  entities,  small  businesses,  and 
rural  telephone  companies.  See  47  CFR 
1.2110,  95.816(d)(3).  Thus,  when  the 
auction  for  what  is  now  the  218-219 
MHz  Service  was  conducted  on  July  28 
and  29, 1994,  (Auction  No.  2),  part  95 
of  the  Commission's  rules  included 


provisions  that  allowed  small 
businesses  to  pay  eighty  percent  of  their 
winning  bids  in  installments.  See  47 
CFR  95.816(d)(3).  Businesses  owned  by 
minority-  and/or  women-owned  entities 
were  also  entiUed  to  a  twenty-five 
percent  bidding  credit  that  could  be 
applied  to  one  of  the  two  licenses 
available  in  each  market.  See  47  CFR 
95.816(d)(1).  Bidders  that  were  both 
small  businesses  and  minority-  and/or 
women-owned  entities  received  bidding 
credits  and  were  allowed  to  participate 
in  the  installment  plan. 

41.  At  the  time  our  rules  were 
adopted  for  Auction  No.  2,  the  standard 
of  review  applied  to  federal  programs 
designed  to  enhance  opportunities  for 
racial  minorities  aiid  women  was  an 
"intermediate  scrutiny  standard."  In 
June  1995,  almost  a  year  after  the 
conclusion  of  Auction  No.  2,  the  U.S. 
Supreme  Court  decided  Adarand 
Constructors  v.  Pena,  holding  that  racial 
classifications  are  subject  to  "strict 
scrutiny"  and  will  be  foimd 
unconstitutional  unless  "narrowly 
tailored"  and  in  furtherance  of 
"compelling  governmental  interests." 
The  following  term,  the  Court  decided 
in  United  States  v.  Virginia,  that  to 
successfully  defend  a  gender  based 
program,  the  government  must 
demonstrate  an  "exceedingly  persuasive 
justification"  for  the  program.  As 
explained  in  the  218-219  MHz  Order, 
after  Auction  No.  2,  Graceba  and  others 
raised  constitutional  questions 
concerning  the  bidding  credits  used  in 
the  218-219  MHz  service.  In  addition, 
the  Commission,  in  the  Competitive 
Bidding  Sixth  Report  and  Order,  60  FR 
37786  (July  21,  1995)  and  the 
Competitive  Bidding  Sixth 
Memorandum  Opinion  and  Order,  61 
FR  49066  (September  18,  1996), 
questioned  whether  the  record  was 
sufficiently  developed  to  support  the 
race  and  gender-based  provisions  of  the 
C  block  competitive  bidding  rules  and 
the  competitive  bidding  rules  of  other 
services  under  a  strict  scrutiny  standard. 
In  order  to  avoid  delay  of  two  schediUed 
auctions,  the  Commission  decided  to 
eliminate  the  race  and  gender  based 
provisions  for  those  auctions  and 
instead  employ  a  similar  provision  for 
small  businesses.  However,  in  light  of 
the  Commission's  statutory  mandate, 
the  Commission  commenced  a  series  of 
studies  to  examine  the  minority  and 
female  ownership  of 
telecommunications  and  electronic 
media  facilities  in  the  Unites  States. 
Despite  these  efforts,  in  establishing 
rules  for  auctions  in  other  services,  we 
have  continued  to  note  that  the  record 
remains  insufficient  to  support  any 


racial  or  gender  based  provision  under 
the  standard  established  by  the  Supreme 
Court  in  Adarand  and  VMI. 

42.  hi  the  218-219  MHz  Order, 
consistent  with  the  modifications  made 
to  the  ndes  governing  the  auction  of 
licenses  in  other  services,  we  eliminated 
the  mfhority-  and  women-owned 
business  bidding  credit  previously 
afforded  licensees  in  the  first  218-219 
MHz  auction.  Thus,  all  minority-  and 
women-owned  businesses  lost  the 
bidding  credit  they  had  previously 
received  in  the  original  auction  in  the 
218-219  MHz  Service  conducted  in 
1994.  At  the  same  time,  recognizing  that 
we  have  provided  bidding  credits  in 
other  services  to  small  businesses,  we 
determined  to  grant  a  twenty-five 
percent  bidding  credit  to  the  accounts  of 
every  winning  bidder  in  the  1994 
auction  "that  met  the  small  business 
qualifications  for  that  auction." 

43.  Discussion.  A  few  petitioners  have 
requested  that  the  25  percent  credit 
granted  to  small  business  be  applied  to 
the  accounts  of  all  wiiming  bidders 
regardless  of  whether  they  met  the  small 
business  quafifications  for  the  auction. 
One  petitioner.  Ad  Hoc  Coalition, 
argues  that  the  provision  of  the  remedial 
bidding  credit,  although  facially  neutral, 
was  impermissibly  motivated  by  a 
desire  to  assist  women  and  minority 
businesses  and  is  thus  constitutionally 
flawed  imder  Hunt  v.  Cromartie. 
Another  petitioner,  Hughes,  argues  that 
the  Commission's  response  to  the 
constitutional  issue  is  inequitable  as 
"all  bidders  in  the  auction  suffered  bora 
the  inflated  prices  of  the  licenses  caused 
by  the  bidding  credits."  Hughes 
concludes  that  "all  winning  bidders, 
whether  they  paid  in  full  or  not  should 
be  afforded  a  remedy."  For  the  reasons 
discussed,  we  reject  these  arguments 
and  decline  to  expand  the  remedial 
bidding  credit  to  all  winning  bidders  in 
Auction  No.  2. 

44.  The  argiunents  of  Hughes  and  Ad 
Hoc  Coalition  are  based  upon  the 
assumption  that  we  accorded  bidding 
credits  to  all  small  businesses  as  a  direct 
remedy  for  race  and  gender 
discrimination.  That  is  incorrect.  In 
order  to  address  the  questions  raised 
concerning  the  constitutionality  of  race- 
and  gender-based  bidding  credits,  we 
eliminated  those  credits.  This  was  the 
extent  of  the  "remedy"  provided  for 
Graceba 's  concerns.  However,  as  this 
issue  was  not  raised  until  after  the 
auction  closed,  we  determined  that  it 
would  be  disruptive  and  unfair  not  to 
provide  some  form  of  bidding  credit  in 
this  service,  as  licensees  had  crafted 
business  plans  in  reliance  upon  the 
credit.  Therefore,  consistent  with  our 
practice  in  subsequent  auctions,  we 
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choose  to  afford  all  small  businesses  an 
after  the  fact  bidding  credit.  Thus,  in 
effect,  we  leveled  the  bidding  credit 
benefit  upward.  In  doing  so,  we 
minimized  the  potential  for  disruption 
to  entities  that  had  previously  qualified 
for  the  credit,  we  equalized  the 
regulatory  treatment  between  the  *18- 
219  MHz  Service  and  the  many  other 
services  in  which  we  have  extended 
bidding  credits  to  all  small  businesses, 
and  we  fulfilled  our  statutory  mandate 
of  encouraging  participation  of 
entrepreneurs,  rural  telephone 
companies,  and  businesses  owned  by 
members  of  minority  groups  and 
women.  The  credit  accorded  small 
businesses  thus  solved  a  multi-faceted 
and  complex  set  of  regulatory  issues. 
Those  issues  are  not  presented  with 
respect  to  larger  businesses  such  as 
Hughes  and  those  represented  by  the 
Coalition,  for  Congress  has  not  directed 
us  to  take  special  steps  to  ensure  the 
participation  of  large  companies.  We, 
therefore,  have  no  obligation  to  extend 
to  such  companies  the  same  approach 
we  have  adopted  toward  smaller 
businesses. 

45.  The  remedial  bidding  credit 
affords  218-219  MHz  Service  licensees 
treatment  similar  to  that  afforded 
licensees  in  other  services.  Because  the 
credit  is  not  based  on  racial  or  gender 
classifications,  it  is  not  subject  to  a  strict 
scrutiny  analysis.  Instead,  our  policy 
operates  in  a  neutral  manner  and  does 
not  subject  anyone  to  luiequal  treatment 
on  the  basis  of  race  or  gender.  It 
therefore  should  be  evaluated  on  the 
more  deferential  rational  basis  review. 

46.  Under  rational  basis  review, 
government  action  is  permissible  imless 
the  varying  treatment  of  different  groups 
or  persons  is  so  imrelated  to  the 
achievement  of  any  combination  of 
legitimate  purposes  the  government's 
actions  are  deemed  irrational.  In  areas  of 
social  and  economic  policy,  a 
classification  that  neither  proceeds 
along  suspect  lines  nor  infringes 
fundamental  constitutional  rights  must 
be  upheld  against  equal  protection 
challenge  if  there  is  any  reasonably 
conceivable  state  of  facts  that  could 
provide  a  rational  basis  for  the 
classification. 

47.  As  we  have  stated  previously  with 
respect  to  small  business  credits,  die 
remedial  bidding  credit  for  small 
businesses  furthers  Congress's  objective 
of  disseminating  licenses  among  a  wide 
variety  of  applicants.  That  reasonable 
objective  is  the  basis  for  our  decision  to 
grant  small  business  credits  whether 
prospectively  or  retroactively  as  in  this 
instance.  Thus,  the  Commission's 
decision  to  grant  remedial  bidding 
credits  to  small  businesses  is  entirely 


permissible.  The  fact  that  the  pool  of 
licensees  eligible  for  the  credit  includes 
all  the  licensees  that  had  previously 
been  afforded  the  minority-  and  women- 
owned  bidding  credit  is  inunaterial  to 
the  lawfulness  of  our  approach.  Indeed, 
that  correspondence  is  not  siuprising 
because  women  and  minority 
businesses  are  frequently,  although  not 
exclusively,  small  businesses. 
Accordingly,  we  reject  Ad  Hoc 
Coalition's  argument  that  the  bidding 
credits  were  impermissibly  motivated. 

48.  With  respect  to  Hugnes  comments 
that  the  existence  of  bidding  credits 
inflated  the  prices  paid  by  licensees, 
such  a  contention  is  wholly  speculative. 
Hughes  has  failed  to  provide  any 
evidence  indicative  of  inflation  in  the 
biddiug  due  to  the  existence  of  bidding 
credits,  nor  has  it  provided  an  analysis 
that  would  distinguish  such  inflation  in 
the  bidding  price  due  to  bidding  credits 
from  other  factors.  Fiuther,  as 
explained,  the  elimination  of  the  race- 
and  gender-based  bidding  credits  was 
the  "remedy"  provided  for  any  alleged 
constitutional  concerns.  Even  had 
Hughes  provided  an  evidentiary  basis, 
we  would  decline  to  offer  the  relief 
requested.  Thus,  as  Hughes'  comment  is 
purely  speculative,  we  dismiss  it  as 
such. 

D.  Technical  Modifications  to  the  Rules 

49.  On  our  own  motion,  we  make 
several  technical  modifications  to 
conform  oiu  rules  to  the  218-219  MHz 
Order.  Among  these  changes,  we  correct 
the  cross-reference  to  §  95.815(a) 
contained  in  §  95.861  of  our  rules  to 
specify  the  interference  plan  discussed 
in  the  text  of  the  218-219  MHz  Order. 
clarify  that  CTSs  provide  fixed  service, 
and  specify  that  the  general  part  1 
transfer  and  assignment  procedures 
apply  to  all  218-219  MHz  Service 
licensees,  regardless  of  how  they 
obtained  their  license.  Although  §  1 .902 
of  the  rules  makes  these  transfer  and 
assignment  procedures  broadly 
applicable  to  all  the  Wireless  Radio 
Services,  we  conclude  that  the  inclusion 
of  a  specific  cross-reference  to  §  1.948  of 
the  rules  in  part  95  will  aid  218-219 
MHz  service  licensees  in  meeting  their 
obligations  under  our  general  part  1 
rules.  We  also  remove  the  individual 
licensing  requirements  for  CTSs  that 
may  have  an  environmental  effect  or 
require  obstruction  marking  and 
lighting,  because  we  already  collect  this 
information  elsewhere  in  our  rules. 

V.  Ordering  Clauses 

50.  Accordingly,  it  is  ordered  that, 
pursuant  to  the  authorify  granted  in 
§4(i).  303(r),  and  309(j)  of  the 
Communications  Act  of  1934,  as 


amended,  47  U.S.C.  154{i),  303(r),  and 
309(j),  the  petitions  for  reconsideration 
filed  in  response  to  the  218-219  MHz 
Order  are  denied. 

51.  It  is  further  ordered,  that  pursuant 
to  that  authority  granted  in  sections  4(i), 
303(r),and309(j)ofthe 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i),  303{r),  and 
309(j),  the  technical  modifications  to  the 
Conunission's  rules,  as  described 
herein,  are  hereby  adopted.  These 
modifications  shall  become  effective 
April  9,  2001. 

List  of  Subjects  in  47  CFR  Parts  2  and 
95 

Communications  equipment. 

Federal  Communications  Commission. 

Shirley  S.  Suggs, 

Chief,  Publications  Group. 

Rule  Changes 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  amends  47  CFR  parts  2  and 
95  as  follows: 

PART  2— FREQUENCY  ALLOCATIONS 
AND  RADIO  TREATY  MATTERS; 
GENERAL  RULES  AND  REGULATIONS 

1 .  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  302.  303,  307, 
336,  and  337,  unless  otherwise  noted. 

2.  In  §  2.106,  under  the  heading 
"United  States  (US)  Footnotes,  revise 
Footnote  US317  to  read  as  follows: 

§  2.106    Table  of  Frequency  Allocations. 

***** 

US317  The  band  218.0-219.0  MHz  is 
allocated  on  a  primary  basis  to  218-219 
MHz  Service  operations. 


PART  95— PERSONAL  RADIO 
SERVICES 

3.  The  authority  citation  fqr  part  95 
continues  to  read  as  follows: 

Authority:  Sees.  4,  303.  48  Stat.  1066, 
1082.  as  amended:  47  U.S.C.  154,  303. 

4.  Section  95.803  is  revised  to  read  as 
follows: 

§95.803    218-219MHZ  Service  description. 

(a)  The  218-219  MHz  Service  is 
authorized  for  system  licensees  to 
provide  conununication  service  to 
subscribers  in  a  specific  service  area. 

(b)  The  components  of  each  218-219 
MHz  Service  system  are  its 
administrative  apparatus,  its  response 
transmitter  units  (RTUs).  and  one  or 
more  cell  transmitter  stations  (CTSs). 
RTUs  may  be  used  in  any  location 
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within  the  service  area.  CTSs  provide 
service  from  a  fixed  point,  and  certain 
CTSs  must  be  individually  licensed  as 
part  of  a  218-219  MHz  Service  system. 
See  §95.811. 

(c)  Each  218-219  MHz  Service  system 
service  area  is  one  of  the  cellular  system 
service  areas  as  defined  by  the 
Conunission,  unless  modified  piusuant 
to  §95.823. 

3.  Section  95.807  is  amended  by 
revising  paragraphs  (a)  introductory 
text,  (a)(1),  and  (a)(4)  to  read  as  follows: 

§95.807    Requesting  regulatory  status. 

(a)  Authorizations  for  systems  in  the 
218-219  MHz  Service  will  be  granted  to 
provide  services  on  a  conunon  carrier 
basis  or  a  private  (non-common  carrier 
and/or  private  internal-use)  basis. 

(1)  Initial  applications.  An  applicant 
will  specify  on  FCC  Form  601  if  it  is 
requesting  authorizations  to  provide 
services  on  a  common  carrier,  non- 
common  carrier  or  private  internal-use 
basis,  of  a  combination  thereof. 
***** 

(4)  Pre-existing  licenses.  Licenses 
granted  before  April  9,  2001.  are 
authorized  to  provide  services  on  a 
private  (non-common  carrier)  basis. 
Licensees  may  modify  this  initial  status 
pursuant  to  paragraph  (a)(3)  of  this 
section. 


11. 


4.  Section  95.811  is  amended  by 
vising  paragraph  (b)  and  adding 
paragraph  (e)  to  read  as  follows: 


§95.811    License  requirements. 

I|       *        *        .        * 

(b)  Each  CTS  where  the  antenna  does 
not  exceed  6.1  meters  (20  feet)  above 
ground  or  an  existing  structure  (other 
than  an  antenna  structure)  and  is 
outside  the  vicinity  of  certain  receiving 
locations  (see  §  1.924  of  this  chapter)  is 
authorized  under  the  218-219  MHz 
System  license.  All  other  CTS  must  be 
individually  licensed. 
***** 

.  (e)  Each  CTS  (regardless  of  whether  it 
is  individually  licensed)  and  each  RTU 
must  be  in  compliance  with  the 
Commission's  environmental  rules  (see 
part  1,  subpart  I  of  this  chapter)  and  the 
Commission's  rules  pertaining  to  the 
construction,  marking  and  lighting  of 
antenna  structures  (see  part  1 7  of  this 
chapter). 

5.  Section  95.812  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  95.81 2    License  term. 

(a)  The  term  of  each  218-219  MHz 
service  system  license  is  ten  years  from 
the  date  of  original  grant  or  renewal. 


6.  §  95.816  is  amended  by  revising  the 
last  sentence  in  paragraph  (b), 
paragraphs  (c)(3)  and  (c)(5)  to  read  as 
follows: 

§95.816    Competitive  bidding  procedures. 

***** 

(b)  *  *  *  The  interest  rate  will  equal 
the  rate  for  five-year  U.S.  Treasiuy 
obligations  at  the  grant  date. 

(O*  *  * 

(3)  For  piuposes  of  determining 
whether  an  entity  meets  either  of  the 
definitions  set  forth  in  paragraph  (c)(1) 
or  (c)(2)  of  this  section,  the  gross 
revenues  of  the  entity,  its  affiliates,  and 
controlling  interests  shall  be  considered 
on  a  cumulative  basis  and  aggregated. 
***** 

(5)  A  consortiiun  of  small  businesses 
(or  a  consortium  of  very  small 
businesses)  is  a  conglomerate 
organization  formed  as  a  joint  ventiue 
between  or  among  mutually 
independent  business  firms,  each  of 
which  individually  satisfies  the 
definition  in  paragraph  (c)(1)  of  this 
section  (or  each  of  which  individually 
satisfies  the  definition  in  paragraph 
(c)(2)  of  this  section).  Where  an 
applicant  or  licensee  is  a  consortium  of 
small  businesses  (or  very  small 
businesses),  the  gross  revenues  of  each 
small  business  (or  very  small  business) 
shall  not  be  aggregated. 
***** 

7.  Section  95.819  is  revised  to  read  as 
follows: 

§95.819    License  transferability. 

(a)  A  218-219  MHz  Service  system 
license,  together  with  all  of  its 
component  CTS  licenses,  may  be 
transferred,  assigned,  sold,  or  given 
away  only  in  accordance  with  the 
provisions  and  procediues  set  forth  in 
§  1.948  of  this  chapter.  For  licenses 
acquired  through  competitive  bidding 
procedures  (including  licenses  obtained 
in  cases  of  no  mutual  exclusivity), 
designated  entities  must  comply  with 
§§1.2110  and  1.2111  of  this  chapter  (see 
§  1.948(a)(3)  of  this  chapter). 

(b)  If  the  transfer,  assignment,  sale,  or 
gift  of  a  license  is  approved,  the  new 
licensee  is  held  to  the  construction 
requirements  set  forth  in  §  95.833. 

8.  Section  95.861  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§95.861    Interference. 

***** 

(c)  A  218-219  MHz  Service  licensee 
must  provide  a  copy  of  the  plan 
required  by  §  95.815  (a)  of  this  part  to 
every  TV  Channel  13  station  whose 
Grade  B  predicted  contour  overlaps  the 
licensed  service  area  for  the  218-219 


MHz  Service  system.  The  218-219  MHz 
Service  licensee  must  send  the  plan  to 
the  TV  Channel  13  licensee(s)  within  10 
days  from  the  date  the  218-219  MHz 
Service  submits  the  plan  to  the 
Commission,  and  the  218-219  MHz 
Service  licensee  must  send  updates  to 
this  plan  to  the  TV  Channel  13 
licensee(s)  within  10  days  from  the  date 
that  such  updates  are  filed  with  the 
Commission  piusuant  to  §  95.815. 
***** 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 

RIN  1018-AG28 

Endangered  and  Threatened  Wildlife 
and  Plants;  Rnal  Determination  of 
Critical  Habitat  for  the  Zayante  Band- 
Winged  Grasshopper 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Final  rule. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  designate 
critical  habitat  for  the  Zayante  band- 
winged  grasshopper  [Trimerotropis 
infantilis)  luider  the  Endangered 
Species  Act  of  1973,  as  amended  (Act). 
The  designation  includes  an 
approximately  4,224  hectare  (10,560 
acre)  area  in  Santa  Cruz  Coimty, 
California,  which  includes  all  areas 
known  to  be  occupied  by  the  Zayante 
band-winged  grasshopper.  Critical 
habitat  identifies  specific  areas  that  are 
essential  to  the  conservation  of  a  listed 
species,  and  that  may  require  special 
management  considerations  or 
protection.  The  primary  constituent 
elements  for  the  Zayante  band-winged 
grasshopper  are  those  habitat 
components  that  are  essential  for  the 
primary  physical  and  biological  needs 
of  the  species.  These  needs  include 
food,  water,  sunlight,  air,  minerals  and 
other  nutritional  or  physiological  needs; 
cover  or  shelter;  sites  for  breeding  and 
reproduction  and  dispersal;  protection 
from  disturbance;  and  habitat  that  is 
representative  of  the  historic 
geographical,  and  ecological 
distribution  of  the  Zayante  band-winged 
grasshopper. 

Section  7  of  the  Act  prohibits 
destruction  or  adverse  modification  of 
critical  habitat  by  any  activity  funded, 
authorized,  or  carried  out  by  any 
Federal  agency.  As  required  by  section 
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4  of  the  Act,  we  considered  economic 
and  other  relevant  impacts  prior  to 
making  a  final  decision  on  what  areas  to 
designate  as  critical  habitat. 
DATES:  This  rule  becomes  effective  on 
March  9,  2001. 

ADDRESSES:  You  may  inspect  the 
complete  file  for  this  rule  at  the  Ventura 
Fish  and  Wildlife  Office,  U.S.  Fish  and 
Wildlife  Service,  2493  Portola  Road, 
Suite  B,  Ventiu^a,  CA  93001,  by 
appointment  during  normal  business 
hoiu^. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  K.  Noda,  Field  Supervisor, 
Ventiira  Fish  and  Wildlife  Office,  at  the 
above  address:  telephone  805/644-1766, 
facsimile  805/644-3958. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Zayante  band-winged 
grasshopper  (Trimerotropis  infantilis), 
Order  Orthoptera  and  Family  Acrididae, 
was  first  described  from  near  Mount 
Hermon  in  the  Santa  Cruz  Mountains, 
Santa  Cruz  County,  California,  in  1984 
(Rentz  and  Weissman  1984).  The  body 
and  forewings  of  the  Zayante  band- 
winged  grasshopper  are  pale  gray  to 
light  brown  with  dark  cross-bands  on 
the  forewings.  The  basal  area  of  the 
hindwings  is  pale  yellow  with  a  faint 
thin  band.  The  hind  tibiae  (lower  legs) 
are  blue,  and  the  eyes  have  bands 
aroiuid  them.  Males  range  in  length 
from  13.7  to  17.2  millimeters  (mm)  (0.54 
to  0.68  inches  (in.));  females  are  larger, 
ranging  in  length  from  19.7  to  21.6  mm 
(0.78  to  0.85  in.)  (Otte  1984;  Rentz  and 
Weissman  1984).  The  Zayante  band- 
winged  grasshopper  is  most  similar  in 
appearance  to  T.  occulans  and  T. 
koebelei;  neither  of  these  species  is 
known  from  the  Santa  Cruz  Mountains 
(Otte  1984.  Rentz  and  Weissman  1984). 
Trimerotropis  thalassica  and  T. 
pallidipennis  pallidipennis  have  been 
observed  in  the  vicinity  of  Zayante 
band-winged  grasshopper,  but  are 
morphologically  distinct  from  it  and 
appear  to  prefer  different  microhabitats 
(Rentz  and  Weissman  1984;  Arnold 
1999a,  b). 

The  flight  season  for  adult  2^yante 
band-winged  grasshopper  extends  from 
late  May  through  October  with  peak 
activity  during  July  and  August  (White, 
in  litt.  1993;  Morgan,  in  litt.  1994; 
Arnold  1999a,  b).  Specimens  have  been 
observed  as  late  as  November  4  (Arnold 
1999a).  When  flushed,  individuals 
generally  fly  1  to  2  meters  (m)  (3  to  7 
feet  (ft)),  producing  a  buzzing  sound 
while  in  flight  (Rentz  and  Weissman 
1984).  Band-winged  grasshoppers  often 
alight  on  bare  ground,  and  are 
conspicuous  in  flight  because  of  the 


color  of  the  hind  wings  and  the  buzzing 
soiuid  made  by  the  wings  (Borror  et  al. 
1976).  No  additional  information  on  the 
life  cycle  of  this  species  is  available. 

The  Zayante  band-winged 
grasshopper  is  known  only  from  Santa 
Cruz  County,  California.  The  species 
was  described  in  1984  from  specimens 
collected  in  1977  on  sparsely  vegetated 
sandy  soil  above  the  Olympia  Sand 
Quarry.  Between  1989  and  1994, 
Zayante  band-winged  grasshoppers 
were  found  at  10  of  39  sites  sampled 
during  two  independent  surveys  near 
the  conununities  of  Ben  Lomond, 
Felton,  Mount  Hermon,  Zayante,  and 
Scotts  Valley,  California  (Hovore  1996, 
USFWS  1998). 

Little  is  known  of  the  historical 
distribution  of  the  species.  A  review  of 
museiun  specimens  yielded  Zayante 
band-winged  grasshoppers  from  "Santa 
Cruz  Moimtains,  no  date",  "Alma, 
1928",  "Felton.  1959",  and  "Santa  Cruz, 
1941"  (Rentz  and  Weissman  1984).  No 
subsequent  collections  have  been 
recorded  that  substantiate  the  existence 
of  a  population  in  the  vicinity  of  Alma. 
Furthermore,  the  town  of  Alma  is 
currently  beneath  a  reservoir,  and  the 
cited  specimens  cannot  be  located  in  the 
listed  depository  for  verification  (D. 
Weissman.  California  Academy  of 
Sciences,  pers.  comm.  1994,  2000). 
Therefore,  because  no  specific 
descriptions  of  location  or  habitat 
accompanied  these  historic  specimens, 
they  were  not  considered  in  our 
assessment  of  the  current  range  and 
status  of  the  species. 

The  Zayante  band-winged 
grasshopper  occurs  in  association  with 
the  Zayante  soil  series  (USDA  Soil 
Conservation  Service  1980).  The 
Zayante  soils  in  the  vicinity  of  the 
communities  of  Ben  Lomond,  Felton, 
Moimt  Hermon,  Zayante,  and  Scotts 
Valley  are  dominated  by  maritime  coast 
range  Pinus  ponderosa  (ponderosa  pine) 
forest  and  northern  maritime  chaparral 
(Griffin  1964,  Holland  1986).  The 
distributions  of  these  two  plant 
communities  overlap  to  form  a  complex 
and  intergrading  mosaic  of  communities 
variously  referred  to  as  ponderosa  sand 
parkland,  ponderosa  pine  sand  hills, 
and  Arctostaphylos  silvicola  (silver- 
leafed  manzanita)  mixed  chaparral. 
These  communities  are  collectively 
referred  to  as  "Zayante  sand  hills 
habitat"  and  harbor  a  diversity  of  rare 
and  endemic  plant  species  (Thomas 
1961,  Griffin  1964,  Morgan  1983).  A 
unique  habitat  within  the  Zayante  sand 
hills  is  sand  parkland,  characterized  by 
sparsely  vegetated,  sandstone- 
dominated  ridges,  and  saddles  that 
support  scattered  ponderosa  pines  and  a 


wide  array  of  annual  and  perennial 
herbs  and  grasses. 

The  role  of  landscape-level  processes, 
including  hydrology,  seed  dispersal, 
succession,  fire,  and  other  disturbances, 
in  forming  Zayante  sand  hills  habitats  is 
poorly  understood.  Historically,  the 
Zayante  sand  hills  included  a 
continually  changing  pattern  of  habitat 
patches,  each  with  specific  disturbance 
histories,  sizes,  and  species 
compositions.  At  any  one  time,  patches 
of  all  possible  stages  of  succession 
would  be  present  (Lee  1994). 
Populations  of  the  Zayante  band-winged 
grasshopper  evolved  within  this 
dynamic  landscape  and  most  likely  are 
adapted  to  disturbance  and  change. 

The  habitat  of  the  Zayante  band- 
winged  grasshopper  was  originally 
described  as  'sandy  substrate  sparsely 
covered  with  Lotus  and  grasses  at  the 
base  of  pines"  (Rentz  and  Weissman 
1984).  All  of  the  locations  where 
grasshoppers  were  found  during  siu^^eys 
completed  between  1989  and  1994  were 
on  Zayante  soils.  The  habitat  at  these 
sites  was  consistently  described  as  a 
sparsely  vegetated  sandy  substrate  or 
sand  parkland  (White,  in  litt.  1993; 
Morgan,  in  litt.  1994).  hi  1997,  at  the 
time  of  the  listing  of  this  species,  all  of 
its  known  locations  occurred  within  7 
discrete  areas  of  s'and  parkland  habitat 
as  characterized  by  Lee  (1994).  These 
areas  of  sand  parkland  totaled  78  ha 
(193  ac).  Recent  studies  indicated  that 
the  Zayante  band-winged  grasshopper 
occurs  primarily  in  early  successional 
sand  parkland  with  widely  scattered 
tree  and  shrub  cover,  extensive  areas  of 
bare  or  sparsely  vegetated  ground,  loose 
sand,  and  relatively  flat  relief  (Hovore 
1996;  Arnold  1999a,  b).  However, 
Zayante  band-winged  grasshoppers  have 
also  recently  been  observed  in  areas 
with  a  well-developed  ground  cover  and 
in  areas  with  sparse  chaparral  mixed 
with  patches  of  grasses  and  forbs 
(Hovore  1996;  Arnold  1999a,  b), 
indicating  that  Zayante  band-winged 
grasshoppers  are  not  restricted  solely  to 
sand  parkland.  As  a  residt  of  this  new 
information,  the  amount  of  area  that 
provides  potential  habitat  for  the 
species  has  not  been  quantified  at  this 
time. 

The  primary  threat  to  the  Zayante 
band-winged  grasshopper  is  loss  of 
habitat.  Historically,  approximately 
2,533  ha  (6,265  ac)  of  Zayante  sand  hills 
habitat  occurred  in  Santa  Cruz  County. 
Over  40  percent  of  the  Zayante  sand 
hills  habitat,  and  60  percent  of  the  sand 
parkland  within  that  habitat,  is 
estimated  to  have  been  lost  or  altered 
due  to  human  activities.  These  activities 
include — sand  mining,  urban 
development,  recreational  activities, 
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and  agriculture  (Marangio  and  Morgan 
1987:  Lee  1994;  R.  Morgan,  pers.  comm. 
1992).  Approximately  200  to  240 
hectares  (ha)  (500  to  600  acres  (ac))  of 
sand  parkland  existed  historically 
(Marangio  and  Morgan  1987).  By  1986, 
only  100  ha  (250  ac)  of  sand  parkland 
remained  intact  (Marangio  and  Morgan 
1987).  By  1992,  sand  parkland  was 
reportedly  reduced  to  only  40  ha  (100 
ac)  (Morgan,  pers.  comm.  1992).  A  more 
recent  assessment  revised  that  estimate 
up  to  78  ha  (193  ac),  largely  because  of 
identification  and  inclusion  of 
additional,  lower-quality  sand  parkland 
(Lee  1994). 

The  disruption  of  natiu^  landscape- 
level  processes  may  also  be  resulting  in 
shifts  in  plant  communities,  which  has 
reduced  the  extent  and  quality  of  habitat 
available  for  the  Zayante  band-winged 
grasshopper  (USFWS  1998).  For 
example,  active  suppression  of  fire  has 
resulted  in  the  encroachment  of  mixed 
evergreen  forest  into  ponderosa  pine 
forest  (Marangio  1985).  Increased 
shading  from  the  mixed  evergreen  forest 
appears  to  restrict  the  use  of  areas  by  the 
Zayante  band-winged  grasshopper  and 
results  in  lower  population  numbers 
(SciUley,  USFWS,  pers.  observation 
1999).  Historically,  fires  would  have 
burned  in  this  area  and  resulted  in  areas 
with  more  exposiue  to  sunlight.  Seed 
dispersal  mechanisms  may  be  disrupted 
as  a  result  of  urbanization  of  the 
Zayante  sandhills.  Residential 
development  may  disrupt  wind 
pollination  events  and  isolate  or 
extirpate  metapopulations  of  insect 
pollinators.  In  addition,  nonnative  plant 
species,  including  Cystisus  striatus 
(Portuguese  broom)  and  Carpobrotus 
chilensis  (sea  fig),  are  out-competing 
native  species  and  encroaching  on  sites 
occupied  by  the  Zayante  band-winged 
grasshopper  (Rigney  1999).  Pesticides 
and  over-collection  are  also  recognized 
as  potential  threats  to  the  Zayante  band- 
winged  grasshopper  (USFWS  1998). 

Previous  Federal  Action 

On  July  16,  1992,  Dr.  David 
Weissman,  of  the  California  Academy  of 
Sciences,  petitioned  us  to  list  the 
Zayante  band-winged  grasshopper  as  an 
endangered  species.  During  our  status 
review  of  the  Zayante  band-winged 
grasshopper,  we  examined  the  available 
literature  and  data  on  the  species'  life 
history,  ecology,  locality  records,  and 
range.  Sources  of  information  on  the 
status  of  and  threats  to  the  Zayante 
band-winged  grasshopper  include 
reports  supplied  by  proponents  of  the 
listing,  plans  supplied  by  reviewing 
agencies  for  development  projects,  and 
published  and  unpublished  data  from 


scientists  with  expertise  on  the  species 
and  its  habitat  needs. 

On  May  10, 1994,  we  published  a 
proposed  rule  in  the  Federal  Register 
(59  FR  24112)  to  list  the  Zayante  band- 
winged  grasshopper  and  two  other 
insect  species  as  endangered.  The 
proposed  rule  constituted  the  final 
finding  for  the  petitioned  actions  for  the 
Zayante  band-winged  grasshopper  in 
accordance  with  section  4(b)(3)(B)(ii)  of 
the  Endangered  Species  Act  (Act)  of 
1973,  as  amended  (16  U.S.C.  1531  et 
seq.).  Publication  of  the  proposed  rule 
opened  a  60-day  public  comment  period 
through  JiUy  11,  1994,  to  allow 
submission  of  new  and  additional 
information  on  the  species  and  written 
comments  from  the  public.  We  held  a 
public  hearing  on  JiUy  18, 1994,  in 
Santa  Cruz,  California,  that  included 
presentations  of  oral  testimony  and 
written  comments.  We  published  a 
notice  on  September  1, 1994  (59  FR 
45254),  reopening  the  public  comment 
period  through  October  31, 1994,  to 
allow  submission  of  additional 
comments  and  information  concerning 
the  proposed  rule. 

Using  information  received  during  the 
cited  public  comment  periods,  we 
published  a  final  rule  on  January  24, 
1997  (62  FR  3616),  determining  the 
Zayante  band-winged  grasshopper  and 
Moimt  Hermon  June  beetle  [Polyphylla 
baibata),  both  occurring  within  the 
Zayante  sand  hills  habitat,  to  be 
endangered  species.  At  the  time  of 
listing,  we  concluded  that  designation 
of  critical  habitat  for  the  Zayante  band- 
winged  grasshopper  was  not  prudent. 
On  September  30, 1997,  we  made  a  draft 
recovery  plan  for  the  Zayante  band- 
winged  grasshopper,  Moimt  Hermon 
June  beetle,  and  three  plants 
[Cborizanthe  pungens  var.  hartwegiana 
(Ben  Lomond  spineflower).  Erysimum 
tereti folium  (Ben  Lomond  wallflower), 
and  Chorizanthe  robusta  var.  hartwegii 
(Scotts  Valley  spineflower))  available  for 
public  comment  (62  FR  51126).  We 
published  the  final  recovery  plan  in 
September  1998. 

At  the  time  of  listing,  we  concluded 
that  designation  of  critical  habitat  for 
the  Zayante  band-winged  grasshopper 
was  not  prudent  because  such 
designation  would  not  benefit  the 
species  since  al!  known  populations  of 
the  species  occur  on  non-Federal  lands 
where  Federal  involvement  in  land-use 
activities  would  not  generally  occur. 
Since  this  time,  we  have  determined 
that  designating  critical  habitat  can 
provide  educational  benefits  by  formally 
identifying  those  areas  essential  to  the 
conservation  of  the  species.  These  areas 
are  also  identified  in  the  recovery  plan 


as  the  focus  of  our  recovery  efforts  for 
the  Zayante  band-winged  grasshopper. 

On  March  4,  1999,  tne  Southwest 
Center  for  Biological  Diversity,  the 
Center  for  Biological  Diversity,  and 
Christians  Caring  for  Creation  filed  a 
lawsuit  in  the  Northern  District  Court  of 
California  against  the  U.S.  Fish  and 
Wildlife  Service  and  Bruce  Babbitt. 
Secretary  of  the  Department  of  the 
Interior,  for  failure  to  designate  critical 
habitat  for  seven  species — the  Alameda 
whipsnake  {Masticophis  lateralis 
euryxanthus),  the  Zayante  band-winged 
grasshopper,  the  Morro  shoulderband 
snail  {Helminthoglypta  walkeriana).  the 
arroyo  southwestern  toad  (Bufo 
microscaphus  calif omicus),  the  San 
Bernardino  kangaroo  rat  [Dipodomys 
menriami  parvus),  the  spectacled  eider 
{Somateria  fischeri),  and  the  Steller's 
eider  (Polysticta  stelleri)  (Southwest 
Center  for  Biological  Diversity  v.  U.S. 
Fish  and  Wildlife,  CIV  99-1003  MMC). 
On  November  5,  1999.  William  Alsup. 
U.S.  District  Judge,  dismissed  the 
plaintiffs'  lawsuit  according  to  a 
settlement  agreement  entered  into  by 
the  parties.  Consistent  with  the 
settiement  agreement,  we  proposed 
critical  habitat  for  the  Zayante  band- 
winged  grasshopper  (65  FR  41917)  on 
July  7,  2000. 

The  comment  period  for  this  proposal 
closed  on  September  5.  2000.  On 
December  6,  2000,  we  published  a 
notice  (65  FR  76207)  announcing  the 
reopening  of  the  comment  period  on  the 
draft  proposal  to  designate  critical 
habitat  for  the  Zayante  band-winged 
grasshopper  and  a  notice  of  availability 
of  the  draft  economic  analysis  on  the 
proposed  determination.  The  conunent 
period  was  opened  for  an  additional  15 
days,  closing  on  December  21.  2000. 

Critical  HabiUt 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as — (i)  the  specific  areas 
within  the  geographic  area  occupied  by 
a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
featiu^s  (I)  essential  to  the  conservation 
of  the  species  and  (II)  that  may  require 
special  management  considerations  or 
protection;  and,  (ii)  specific  areas 
outside  the  geographic  area  occupied  by 
a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  meaiis  the  use 
of  all  methods  and  procedures  that  are 
necessary  to  bring  an  endangered  or  a 
threatened  species  to  the  point  at  which 
listing  under  the  Act  is  no  longer 
necessary. 

Critical  habitat  receives  protection 
under  section  7  of  the  Act  through  the 
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prohibition  against  destruction  or 
adverse  modification  of  critical  habitat 
with  regard  to  actions  carried  out, 
funded,  or  authorized  by  a  Federal 
agency.  Section  7  also  requires 
consultation  on  Federal  actions  that  are 
likely  to  result  in  the  destruction  or 
adverse  modification  of  critical  habitat. 
In  our  regulations  at  50  CFR  402.02,  we 
define  destruction  or  adverse 
modification  as  "  *   *   *  the  direct  or 
indirect  alteration  that  appreciably 
diminishes  the  value  of  critical  habitat 
for  both  the  survival  and  recovery  of  a 
listed  species.  Such  alterations  include, 
but  are  not  limited  to,  alterations 
adversely  modifying  any  of  those 
physical  or  biological  featiu^s  that  were 
the  basis  for  determining  the  habitat  to 
be  critical."  Aside  from  the  added 
protection  that  may  be  provided  under 
section  7,  the  Act  does  not  provide  other 
forms  of  protection  to  lands  designated 
as  critical  habitat.  Because  consultation 
under  section  7  of  the  Act  does  not 
apply  to  activities  on  private  or  other 
non-Federal  lands  that  do  not  involve  a 
Federal  nexus,  critical  habitat 
designation  would  not  afford  any 
additional  protections  under  the  Act 
against  such  activities. 

To  be  included  in  a  critical  habitat 
designation,  the  habitat  must  first  be 
"essential  to  the  conservation  of  the 
species."  Critical  habitat  designations 
identify,  to  the  extent  known  using  the 
best  scientific  and  commercial  data 
available,  habitat  areas  that  provide 
essential  life  cycle  needs  of  the  species 
(i.e.,  areas  on  which  are  foimd  the 
primary  constituent  elements,  as 
defined  at  50  CFR  424.12(b)). 

Section  4  requires  that  we  designate 
critical  habitat  at  the  time  of  listing  and 
based  on  what  we  know  at  the  time  of 
the  designation.  When  we  designate 
critical  habitat  at  the  time  of  listing  or 
imder  short  court-ordered  deadlines,  we 
will  often  not  have  sufficient 
information  to  identify  all  areas  of 
critical  habitat.  We  are  required, 
nevertheless,  to  make  a  decision  and 
thus  must  base  our  designations  on 
what,  at  the  time  of  designation,  we 
know  to  be  critical  habitat. 

Within  the  geographic  area  occupied 
by  the  species,  we  will  designate  only 
areas  currently  known  to  be  essential. 
Essential  areas  should  already  have  the 
features  and  habitat  characteristics  that 
are  necessary  to  sustain  the  species.  We 
will  not  speculate  about  what  areas 
might  be  found  to  be  essential  if  better 
information  became  available,  or  what 
areas  may  become  essential  over  time.  If 
the  information  available  at  the  time  of 
designation  does  not  show  that  an  area 
provides  essential  life  cycle  needs  of  the 
species,'then  the  area  should  not  be 


included  in  the  critical  habitat 
designation.  Within  the  geographic  area 
occupied  by  the  species,  we  will  not 
designate  areas  that  do  not  now  have  the 
primary  constituent  elements,  as 
defined  at  50  CFR  424.12(b),  that 
provide  essential  life  cycle  needs  of  the 
species. 

Our  regulations  state  that,  "The 
Secretary  shall  designate  as  critical 
habitat  areas  outside  the  geographic  area 
presently  occupied  by  the  species  only 
when  a  designation  limited  to  its 
present  range  would  be  inadequate  to 
ensure  the  conservation  of  the  species." 
(50  CFR  424.12(e)).  Accordingly,  when 
the  best  available  scientific  and 
commercial  data  do  not  demonstrate 
that  the  conservation  needs  of  the 
species  require  designation  of  critical 
habitat  outside  of  occupied  areas,  we 
will  not  designate  critical  habitat  in 
areas  outside  the  geographic  area 
occupied  by  the  species. 

Qui  Policy  on  Information  Standards 
Under  the  Endangered  Species  Act, 
published  in  the  Federal  Register  on 
July  1, 1994  (Vol.  59,  p.  34271). 
provides  criteria,  establishes 
procedures,  and  provides  guidance  to 
ensure  that  decisions  made  by  the 
Service  represent  the  best  scientific  and 
commercial  data  available.  It  requires 
our  biologists,  to  the  extent  consistent 
with  the  Act  and  with  the  use  of  the  best 
scientific  and  commercial  data 
available,  to  use  primary  and  original 
sources  of  information  as  the  basis  for 
recommendations  to  designate  critical 
habitat.  When  determining  which  areas 
are  critical  habitat,  a  primary  source  of 
information  should  be  the  listing 
package  for  the  species.  Additional 
information  may  be  obtained  from  a 
recovery  plan,  articles  in  peer-reviewed 
journals,  conservation  plans  developed 
by  states  and  counties,  scientific  status 
surveys  and  studies,  and  biological 
assessments,  unpublished  materials 
(j.e.,  gray  literatiu«),  and  expert  opinion 
or  personal  knowledge. 

Habitat  is  often  dynamic,  and  species 
may  move  from  one  area  to  another  over 
time.  Furthermore,  we  recognize  that 
designation  of  critical  habitat  may  not 
include  all  of  the  habitat  areas  that  may 
eventually  be  determined  to  be 
necessary  for  the  recovery  of  the 
species.  For  these  reasons,  all  should 
understand  that  critical  habitat 
designations  do  not  signal  that  habitat 
outside  the  designation  is  unimportant 
or  may  not  be  required  for  recovery. 
Areas  outside  the  critical  habitat 
designation  will  continue  to  be  subject 
to  conservation  actions  that  may  be 
implemented  under  section  7(a)(1)  and 
to  the  regulatory  protections  afforded  by 
the  section  7(a)(2)  jeopardy  standard 


and  the  section  9  take  prohibition,  as 
determined  on  the  basis  of  the  best 
available  information  at  the  time  of  the 
action.  We  specifically  anticipate  that 
federally  funded  or  assisted  projects 
affecting  listed  species  outside  their 
designated  critical  habitat  areas  may 
still  result  in  jeopardy  findings  in  some 
cases.  Similarly,  critical  habitat 
designations  made  on  the  basis  of  the 
best  available  information  at  the  time  of 
designation  will  not  control  the 
direction  and  substance  of  future 
recovery  plans,  habitat  conservation 
plans,  or  other  species  conservation 
planning  efforts  if  new  information 
available  to  these  planning  efforts  calls 
for  a  different  outcome. 

Methods 

In  determining  areas  that  are  essential 
to  conserve  the  Zayante  band-winged 
grasshopper,  we  included  data  from 
research  and  surveys  published  in  peer- 
reviewed  articles  and  unpublished 
reports,  data  submitted  by  biologists 
holding  section  10(a)(1)(A)  recovery 
permits,  data  from  monitoring  reports 
required  for  incidental  take  permits 
under  section  10(a)(1)(B)  of  the  Act,  soil 
maps,  and  the  recovery  criteria  outlined 
in  the  recovery  plan  (USFWS  1998).  The 
area  we  are  designating  as  critical 
habitat  currently  provides  those  habitat 
components  essential  for  the  primary 
biological  needs  of  the  Zayante  band- 
winged  grasshopper,  as  defined  by  the 
primary  constituent  elements,  and 
maintains  ecosystem  functions  on 
which  the  grasshopper  depends. 

Primary  Constituent  Elements 

In  accordance  with  section  3(5)(A)(i) 
of  the  Act,  and  regulations  at  50  CFR 
424.12,  in  determining  which  areas  to 
designate  as  critical  habitat,  we  are 
required  to  base  critical  habitat 
determinations  on  the  best  scientific 
and  commercial  data  available  and  to 
consider  those  physical  and  biological 
features  (primary  constituent  elements) 
that  are  essential  to  the  conservation  of 
the  species.  These  include,  but  are  not 
limited  to,  space  for  individual  and 
population  growth  and  for  normal 
behavior;  food,  water,  air,  light, 
minerals,  and  other  nutritional  or 
physiological  requirements;  cover  or 
shelter;  sites  for  breeding,  reproduction, 
rearing  (or  development)  of  offspring; 
protection  from  disturbance;  and 
habitats  that  are  representative  of  the 
historic  geographical  and  ecological 
distributions  of  a  species. 

The  primary  constituent  elements  for 
the  Zayante  band-winged  grasshopper 
are  those  physical  and  biological 
features  that  provide  conditions  that  are 
essential  for  the  primary  biological 
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needs  of  thermoregulation,  foraging, 
sheltering,  reproduction,  and  dispersal. 
The  primary  constituent  elements  are — 
(a)  the  presence  of  Zayante  soils,  (b)  the 
occurrence  of  Zayante  sand  hills  habitat 
and  the  associated  plant  species,  and  (c) 
certain  microhabitat  conditions, 
including  areas  that  receive  large 
amounts  of  sunlight,  widely  scattered 
tree  and  shrub  cover,  bare  or  sparsely 
vegetated  ground,  and  loose  sand 
(Arnold  1999a,b).  Zayante  sand  hills 
habitat  is  often  characterized  by  plant 
species  associated  with  ponderosa  pine 
sand  parkland  and/or  silverleaf 
manzanita  mixed  chaparral  as  described 
by  Marangio  (1985)  and  Lee  (1994). 
Plant  species  that  may  occur  within  the 
boimdaries  include,  but  are  not  limited 
to — Pinus  ponderosa  (ponderosa  pine), 
Arctostaphylos  silvicola  (silver-leafed 
manzanita).  Ceonothus  sp.  (California 
lilac).  Adenostoma  sp..  Eriodictyon  sp. 
(yerba  santa).  Minuartia  sp.  (sandwort). 
Calyptridium  umbellatum  (pussypaws). 
Mimulus  rattanii  (monkeyflower). 
Lupinis  bicolor  (miniatiire  lupine),  Gilia 
tenuiflora  (gilia).  Lessingia  filaginifolia 
(California  aster).  Eriogonum  nudum 
ssp.  decurrens  (Ben  Lomond 
buckwheat),  Erysimum  teretifoUum  (Ben 
Lomond  wallflower),  and  Chorizanthe 
pungens  var.  hartwegiana  (Ben  Lomond 
spineflower)  (Lee  1984.  USFWS  1998. 
McGraw  in  litt.  1999).  Of  these  plant 
species.  Erysimum  teretifoUum  (Ben 
Lomond  wallflower)  and  Chorizanthe 
pungens  var.  hartwegiana  (Ben  Lomond 
spineflower)  are  also  federally  listed  as 
endangered  and  are  addressed  within 
the  same  recovery  plan  as  the  Zayante 
band-winged  grasshopper  and  the 
Moimt  Hermon  June  beetle. 

Areas  where  surveys  for  Zayante 
band-winged  grasshopper  have  not  been 
conducted,  but  are  adjacent  or 
contiguous  with  known  occupied 
habitat,  are  also  essential  to  the  species. 
Not  only  is  it  likely  that  these  areas 
contain  grasshoppers,  the  areas  are 
necessary  because  they — (1)  provide  and 
maintain  the  ecosystem  functions. . 
including,  but  not  limited  to.  hydrologic 
processes,  succession,  seed  dispersal, 
and  natural  disturbance  regimes, 
necessary  to  support  populations  of  the 
Zayante  band-winged  grasshopper;  (2) 
provide  a  means  of  connecting  occupied 
areas  so  that  the  deleterious  effects  of 
isolation  are  minimized;  and  (3) 
increase  the  area  available  to  the  species 
in  case  of  localized,  random 
catastrophic  events,  thus  decreasing  the 
potential  for  extirpation  of  populations. 

Criteria  Used  To  Identify  Critical 
Habitat 

In  an  effort  to  identify  areas  essential 
for  the  conservation  of  the  species,  we 


evaluated  information  on  Zlayante  soils, 
plant  communities  associated  with 
these  soils,  and  the  distribution,  life 
history,  and  habitat  requirements  of  the 
Zayante  band-winged  grasshopper. 
Using  a  geographic  information  system 
(GIS).  maps  of  the  Zayante  soil  series 
were  generated.  We  determined  that 
published  maps  of  the  Zayante  soil 
series  were  imprecise  for  our  needs  and 
did  not  always  accoimt  for  gradients 
between  soil  types.  Therefore,  a  60-m 
(200-ft)  zone  was  mapped  around  the 
soils  to  accoimt  for  possible 
inaccuracies  in  the  current  maps.  We 
arrived  at  a  60-m  zone  based  on 
recommendations  by  the  Natural 
Resources  Conservation  Service  (NRCS), 
the  agency  familiar  with  the  techniques 
used  to  map  soils  and  the  distribution 
of  Zayante  soils  (R.  Casale,  NRCS, 
USDA,  pers  comm.  2000). 

Next,  the  known  locations  of  the 
Zayante  band-winged  grasshopper  were 
overlaid  on  the  map  of  Zayante  soil 
series.  Areas  included  within  the 
boundaries  of  critical  habitat  are  those 
Zayante  soils  determined  to  be  occupied 
by  the  grasshopper  in  past  surveys  and 
Zayante  soils  Uiat  are  contiguous  and 
adjacent  to  these  occupied  areas.  These 
contiguous  or  adjacent  areas  were 
included  because  they  are  imsurveyed 
and  are  likely  to  contain  grasshoppers, 
they  create  patches  large  enough  in  size 
to  maintain  ecosystem  functions,  and 
they  coimect  habitat  patches  into  a 
larger  area  so  that  populations  do  not 
become  isolated  and  localized  random 
or  catastrophic  events  do  not  cause 
smaller  populations  to  be  extirpated. 
Over  time,  as  succession  occiu's  and 
vegetation  encroaches  on  areas  currently 
inhabited  by  the  Zayante  band-winged 
grasshopper,  populations  may  disperse 
into  these  adjacent  patches  of  habitat. 

We  considered  sites  identified  in  the 
recovery  plan  as  important  for  the 
recovery  of  the  Zayante  band-winged 
grasshopper.  While  recovery  units  were 
not  specifically  described,  (he  recovery 
plan  reconunends  protecting  the  7 
discrete  areas  of  sand  parkland  (Lee 
1994),  containing  the  10  sites  then 
known  to  be  occupied  by  the  species,  as 
one  criterion  for  down-listing  to 
threatened  status.  These  seven  areas 
were  included  within  the  boundaries  of 
the  designated  critical  habitat. 
Additional  areas  were  also  included  that 
have  the  constituent  elements  for  the 
species,  because  new  information  about 
the  range,  distribution,  and  habitat 
requirements  of  the  Zayante  band- 
winged  grasshopper  indicates  that  the 
species  occupies  areas  that  are  outside 
of  these  seven  discrete  areas  and  that  are 
not  considered  sand  parkland. 
Furthermore,  sand  hills  habitat  adjacent 


and  contiguous  with  these  seven  areas 
is  essential  to  maintain  landscape  level 
processes,  including  succession  and  fire 
regimes  as  described  in  the  Backgroimd 
section  of  this  rule. 

We  determined  that  approximately 
3.620  ha  (8.700  ac)  of  Zayante  soils  are 
scattered  throughout  Santa  Cruz  Coimty. 
The  soils  occtir  from  west  of  the 
community  of  Bonny  Doon  east  to 
Corralitos,  and  from  the  northern 
portion  of  Wilder  Ranch  State  Park 
north  to  the  communities  of  Boulder 
Creek.  Lompico.  and  Zayante.  Several 
patches  are  also  located  near  and  within 
the  Qty  of  Scotts  Valley.  The  largest 
cluster  of  these  soils  occurs  between 
Highways  9  and  17,  surrounding  the 
communities  of  Scotts  Valley,  Zayante, 
Lompico,  Ben  Lomond,  Felton,  and 
Moimt  Hermon.  Surveyors  of  the 
Zayante  band-winged  grasshopper  have 
focused  their  efforts  in  this  region,  and, 
at  present,  all  of  the  known  locations  of 
this  species  are  from  this  region. 
Zayante  soils  located  in  the  eastern 
portion  of  Santa  Cruz  County  in  the 
vicinity  of  Corralitos  do  not  support 
vegetation  characteristic  of  the  Zayante 
sand  hills  habitat. 

We  excluded  from  the  designated 
critical  habitat  areas  that  have  not  been 
surveyed  for  the  Zayante  band-winged 
grasshopper  and  that  are  not  part  of  a 
continuous  corridor  of  Zayante  soils 
that  include  known  localities  of  the 
grasshopper.  Although  these  areas  have 
been  excluded,  we  recognize  that  they 
may  still  include  habitat  presently  or 
historically  occupied  by  the  Zayante 
band-winged  grasshopper.  In  addition, 
these  unsurveyed  areas  may  include 
habitat  appropriate  for  introduction  of 
Zayante  band-winged  grasshoppers  in 
the  future,  ff  we  determine  that  areas 
outside  of  the  boundaries  of  the 
designated  critical  habitat  are  important 
for  the  conservation  of  this  species,  we 
may  propose  these  additional  areas  as 
critical  habitat  in  the  future. 

We  defined  the  boundaries  for  the 
designated  critical  habitat  using 
township,  range,  and  section  numbers 
from  the  public  land  survey.  Our 
minimum  mapping  imit  was  V4-section 
equating  to  65  ha  (160  ac).  We  overlayed 
the  public  land  survey  on  the  Zayante 
soils  to  be  designated  as  critical  habitat 
as  defined  above.  If  a  V4-section  of  the 
public  land  survey  included  any  of 
these  Zayante  soils,  it  was  included 
within  the  boundaries  of  critical  habitat. 
We  designate  approximately  4,230  ha 
(10,560  ac)  of  land  as  critical  habitat  for 
the  Zayante  band-v«ringed  grasshopper. 
Of  this  area,  1,600  ha  (3,950  ac)  are 
lands  with  Zayante  soils.  The  remaining 
2,630  ha  (6,610  ac)  of  critical  habitat  are 
areas  that  were  included  due  to 
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insufficient  mapping  detail  (as 
described  below). 

The  Zayante  soils  occur  in  a  mosaic 
of  islandrlike  and  finger-like 
assemblages  interspersed  with  non- 
Zayante  soils.  The  nature  of  these 
assemblages  combined  with  our 
minimum  mapping  imit  of  65  ha 
resulted  in  having  to  include  2,630  ha 
of  non-Zayante  soils  within  the 
boundaries  of  critical  habitat.  We  have 
displayed  the  Zayante  soils  and 
boimdaries  of  the  critical  habitat  on  the 
map  at  the  end  of  this  rule.  We  did  not 


map  critical  habitat  in  sufficient  detail 
to  exclude  all  developed  areas  such  as 
towns,  housing  developments,  and  other 
similar  lands.  Furthermore,  we 
recognize  that  areas  with  non-Zayante 
soils  do  not  contain  the  primary 
constituent  elements.  Federal  actions 
limited  to  areas  within  the  unit 
boimdaries,  that  do  not  contain  one  or 
more  of  the  primary  constituent 
elements  and  do  not  support  the 
processes  necessary  to  maintain  the 
required  ecosystem  functions  would  not 
trigger  a  section  7  consultation,  unless 


they  affect  the  species  and/or  the 
primary  constituent  elements  in 
adjacent  critical  habitat. 

Critical  Habitat  Designation 

The  approximate  area  included  in  the 
critical  habitat  designation  within  Santa 
Cruz  Coimty  by  land  ownership  is 
shown  in  Table  1.  Land  designated  as 
critical  habitat  is  under  private,  local 
government,  and  State  ownership,  and 
is  described  within  one  unit.  A  brief 
description  of  this  unit  is  presented 
below  in  Table  1 . 


Table  1.— Approximate  Area  Within  Santa  Cruz  County  Encompassing  Critical  Habitat  in  Hectares  (ha) 

(acres  (ac))  by  land  ownership 


County 

Federal  land 

Local/state  land 

Private  land 

Total* 

Santa  Cnc  

N/A  

250  ha  (610  ac) 

3,980  ha  (9,950  ac)  

4,230  ha  (10,560  ac) 

'Area  estimates  reflect  critical  habitat  unit  boundaries,  not  the  extent  d  the  prinoary  constituent  etoments  within  the  unit. 


Designated  Critical  HabiUt  Unit 

The  Critical  Habitat  Unit  (Unit)  that  is 
designated  encompasses  approximately 
4,230  ha  (10,560  ac)  between  Highways 
9  and -17.  Most  of  the  lands  designated 
as  critical  occur  from  the  southeastern 
portion  of  Henry  Cowell  Redwoods 
State  Park  west  to  the  City  of  Scotts 
Valley  and  north  to  the  commxuiities  of 
Ben  Lomond,  Lompico,  and  Zayante.  A 
small  area  designated  as  critical  habitat 
is  located  east  of  Zayante  in  the  vicinity 
of  Weston  Road. 

Public  lands  that  occur  in  this  Unit 
include  approximately  130  ha  (310  ac) 
in  Henry  Cowell  Redwoods  State  Park, 
owned  and  managed  by  the  California 
Department  of  Parks  and  Recreation, 
and  all  of  Quail  Hollow  Park  (120  ha 
(300  ac)),  jointly  owned  and  managed  by 
the  County  of  Santa  Cruz  and  the 
California  Department  of  Fish  and 
Game.  Areas  covered  in  the  Revised 
Habitat  Conservation  Plan  for  Quail 
Hollow  Quarry  (Graniterock  1998)  and 
the  Habitat  Conservation  Plan  for 
Hanson  Aggregates'  Felton  Plant 
(Hanson  Aggregates  1999)  have  been 
excluded  from  designation  as  critical 
habitat.  See  section  "Relationship  to 
Habitat  Conservation  Plans"  for  further 
discxission  of  these  plans. 

This  unit  is  essential  to  the  recovery 
of  the  species  because  it  supports  all  of 
the  populations  that  are  ciurently 
known  and  all  of  the  known  suitable 
habitat  for  the  Zayante  band-winged 
grasshopper  throughout  its  range.  Given 
the  habitat  based  threats  to  this  species 
summarized  above,  we  beUeve  the  area 
designated  requires  special  management 
considerations  or  protection. 


Effects  of  Critical  Habitat  Designation 

Section  7    Consultation 

Section  7(a)(2)  of  the  Act  requires 
Federal  agencies,  including  the  Service, 
to  ensure  that  actions  they  fund, 
authorize,  or  carry  out  do  not  destroy  or 
adversely  modify  critical  habitat  to  the 
extent  that  the  action  appreciably 
diminishes  the  value  of  the  critical 
habitat  for  the  survival  and  recovery  of 
the  species.  Individuals,  organizations, 
states,  local  govenunents,  and  other 
non-Federal  entities  are  affected  by  the 
designation  of  critical  habitat  only  if 
their  actions  occur  on  Federal  lands, 
require  a  Federal  permit,  license,  or 
other  authorization,  or  involve  Federal 
funding. 

Section  7(a)  of  the  Act  requires 
Federal  agencies,  including  the  Service, 
to  evaluate -their  actions  with  respect  to 
any  species  that  is  proposed  or  listed  as 
endangered  or  threatened  and  with 
respect  to  its  critical  habitat,  if  any  is 
proposed  or  designated.  Regulations 
implementing  this  interagency 
cooperation  provision  of  the  Act  are 
codified  at  50  CFR  part  402.  Section 
7(a)(4)  of  the  Act,  requires  Federal 
agencies  to  confer  with  us  on  any  action 
that  is  likely  to  jeopardize  the  continued 
existence  of  a  proposed  species  or  result 
in  destruction  or  adverse  modification 
of  proposed  critical  habitat.  Conference 
reports  provide  conservation 
recommendations  to  assist  the  agency  in 
eliminating  conflicts  that  may  be  caused 
by  the  proposed  action.  The 
conservation  recommendations  in  a 
conference  report  are  advisory.  If  a 
species  is  listed  or  critical  habitat  is 
designated,  section  7(a)(2)  requires 
Federal  agencies  to  ensiue  that  activities 
they  authorize,  fund,  or  carry  out  are  not 


likely  to  jeopardize  the  continued- 
existence  of  such  a  species  or  to  destroy 
or  adversely  modify  its  critical  habitat. 
If  a  Federal  action  may  affect  a  listed 
species  or  its  critical  habitat,  the 
responsible  Federal  agency  (action 
agency)  must  enter  into  consultation 
with  us.  Through  this  consultation,  we 
would  ensure  that  the  permitted  actions 
do  not  destroy  or  adversely  modify 
critical  habitat. 

When  we  issue  a  biological  opinion 
concluding  that  a  project  is  likely  to 
result  in  the  destruction  or  adverse 
modification  of  critical  habitat,  we  also 
provide  reasonable  and  prudent 
alternatives  to  the  project,  if  any  are 
identifiable.  "Reasonable  and  prudent 
alternatives"  are  defined  at  50  CFR 
402.02  as  alternative  actions  identified 
during  consultation  that  can  be 
implemented  in  a  manner  consistent 
with  the  intended  purpose  of  the  action, 
that  are  consistent  with  the  scope  of  the 
Federal  agency's  legal  authority  and 
jurisdiction,  that  are  economically  and 
technologically  feasible,  and  that  the 
Director  believes  would  avoid 
destruction  or  adverse  modification  of 
critical  habitat.  Reasonable  and  prudent 
alternatives  can  vary  from  slight  project 
modifications  to  extensive  redesign  or 
relocation  of  the  project.  Costs 
associated  with  implementing  a 
reasonable  and  prudent  alternative  are 
similarly  variable. 

Regulations  at  50  CFR  402.16  require 
Federal  agencies  to  reinitiate 
consultation  on  previously  reviewed 
actions  in  instances  where  critical 
habitat  is  subsequently  designated  and 
the  Federal  agency  has  retained 
discretionary  involvement  or  control 
over  the  action  or  such  discretionary 
involvement  or  control  is  authorized  by 
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Law.  Consequently,  some  Federal 
agencies  may  request  reinitiation  of 
consultation  or  conference  with  us  on 
actions  for  which  formal  consultation 
has  been  completed,  if  those  actions 
may  affect  designated  critical  habitat  or 
adversely  modify  or  destroy  proposed 
critical  habitat.  Conference  reports  assist 
the  agency  in  eliminating  conflicts  that 
may  be  caused  by  the  proposed  action, 
and  may  include  recommendations  on 
actions  to  eliminate  conflicts  with  or 
adverse  modifications  to  proposed 
critical  habitat.  The  conservation 
recommendations  in  a  conference  report 
are  advisory. 

We  may  issue  a  formal  conference 
report  if  requested  by  a  Federal  agency. 
Formal  conference  reports  on  proposed 
critical  habitat  contain  an  opinion  that 
is  prepared  according  to  50  CFR  402.14, 
as  if  critical  habitat  were  designated.  We 
may  adopt  the  formal  conference  report 
as  the  biological  opinion  when  the 
critical  habitat  is  designated,  if  no 
substantial  new  information  or  changes 
in  the  action  alter  the  content  of  the 
opinion  (see  50  CFR  402.10(d)). 

Activities  on  Federal  lands  that  may 
affect  the  Zayante  band-winged 
grasshopper  or  its  critical  habitat  will 
require  section  7  consultation.  Activities 
on  private  or  State  lands  requiring  a 
permit  from  a  Federal  agency,  sudi  as 
a  permit  from  the  U.S.  Army  Corps  of 
Engineers  (Corps)  imder  section  404  of 
the  Clean  Water  Act,  or  some  other 
Federal  action,  including  funding  (e.g.. 
Federal  Highway  Administration, 
Federal  Aviation  Administration,  or 
Federal  Emergency  Management 
Agency)  will  also  continue  to  be  subject 
to  the  section  7  consultation  process. 
Federal  actions  not  affecting  listed 
species  or  critical  habitat  and  actions  on 
non-Federal  lands  that  are  not  federally 
funded,  authorized,  or  permitted  do  not 
require  section  7  consultation. 

Section  4(b)(8)  of  the  Act  requires  us 
to  briefly  evaluate  and  describe  in  any 
proposed  or  final  regulation  that 
designates  critical  habitat  those 
activities  involving  a  Federal  action  that 
may  adversely  modify  such  habitat,  or 
that  may  be  affected  by  such 
designation.  Activities  that  may  destroy 
or  adversely  modify  critical  habitat 
include  those  that  alter  the  primary 
constituent  elements  to  an  extent  that 
the  value  of  critical  habitat  for  both  the 
survival  and  recovery  of  the  Zayante 
band-winged  grasshopper  is  appreciably 
reduced.  We  note  that  such  activities 
may  also  jeopardize  the  continued 
existence  of  the  species.  Activities  that, 
when  carried  out,  funded,  or  authorized 
by  a  Federal  agency,  may  destroy  or 
adversely  modify  critical  habitat 
include,  but  are  not  limited  to: 


(1)  Excavating,  compacting,  grading, 
or  discing  of  soil,  and  vegetation 
removal; 

(2)  Grading,  mining,  or  construction; 

(3)  Recreational  activities  that  crush 
and  remove  vegetation  or  compact  soils, 
including  off-trail  hiking,  horse  riding, 
and  off-road  motorized  and  non- 
motorized  vehicular  use; 

(4)  Activities  that  could  lead  to  the 
introduction  of  exotic  species  into 
critical  habitat;  and 

(5)  Activities  that  cause  erosion  of 
soils. 

Adverse  modification  or  destruction 
of  critical  habitat  could  occui  if  these 
activities  occur  within  the  boundaries  of 
critical  habitat  or  outside  the  boundaries 
in  a  maimer  that  indirectly  affects 
critical  habitat. 

To  properly  portray  the  effects  of 
critical  habitat  designation,  we  must 
first  compare  the  section  7  requirements 
for  actions  that  may  affect  critical 
habitat  with  the  requirements  for 
actions  that  may  affect  a  listed  species. 
Section  7  prohibits  actions  funded, 
authorized,  or  carried  out  by  Federal 
agencies  from  jeopardizing  the 
continued  existence  of  a  listed  species 
or  destroying  or  adversely  modifying  the 
listed  species'  critical  habitat.  Actions 
likely  to  "jeopardize  the  continued 
existence"  of  a  species  are  those  that 
would  appreciably  reduce  the 
likelihood  of  the  species'  survival  and 
recovery.  Actions  likely  to  "destroy  or 
adversely  modify"  critical  habitat  are 
those  that  would  appreciably  reduce  the 
value  of  critical  habitat  for  the  survival 
and  recovery  of  the  listed  species. 

Common  to  both  definitions  is  an 
appreciable  detrimental  effect  on  both 
siuvival  and  recovery  of  a  listed  species. 
Given  the  similarity  of  these  definitions, 
actions  likely  to  destroy  or  adversely 
modify  critical  habitat  would  almost 
always  result  in  jeopardy  to  the  species 
concerned,  particularly  when  the  area  of 
the  proposed  action  is  occupied  by  the 
species.  In  those  cases,  it  is  highly 
unlikely  that  additional  modification  to 
the  action  would  be  required  as  a  result 
of  designating  critical  habitat.  However, 
critical  habitat  may  provide  benefits 
toward  recovery  when  designated  in 
areas  currently  unoccupied  by  the 
species.  Designation  of  critical  habitat 
for  the  Zayante  band-winged 
grasshopper  is  not  likely  to  result  in  a 
regulatory  burden  above  that  already  in 
place  due  to  the  presence  of  the  listed 
species.  We  believe  that  designation  of 
critical  habitat  would  have  little  effect 
on  Federal  agencies  because  no  critical 
habitat  occiu^  on  Federal  lands. 
Furthermore,  the  final  economic 
analysis  for  the  designation  of  critical 
habitat  concludes  that  few  if  any 


federally  funded  or  federally  permitted 
actions  are  anticipated  to  take  place  in 
critical  habitat. 

This  section  serves  in  part  as  a  general 
guide  to  clarify  activities  that  may  affect 
or  destroy  or  adversely  modify  critical 
habitat.  However,  specific  Federal 
actions  will  still  need  to  be  reviewed  by 
the  action  agency.  U  the  agency 
determines  the  activity  may  affect 
critical  habitat,  they  will  consult  with 
us  imder  section  7  of  the  Act.  ff  it  is 
determined  that  the  activity  is  likely  to 
adversely  modify  critical  habitat,  we 
will  work  with  the  agency  to  modify  the 
activity  to  minimize  negative  impacts  to 
critical  habitat.  We  will  work  with  the 
agencies  and  affected  public  early  in  the 
consultation  process  to  avoid  or 
minimize  potential  conflicts  and, 
whenever  possible,  find  a  solution  that 
protects  listed  species  and  their  habitat 
while  allowing  the  action  to  go  forward 
in  a  manner  consistent  with  its  intended 
purpose. 

U  you  have  questions  regarding 
whether  specific  activities  will 
constitute  adverse  modification  of 
critical  habitat,  contact  the  Field 
Supervisor,  Ventura  Fish  and  Wildlife 
Office  (see  ADDRESSES  section).  Requests 
for  copies  of  the  regulations  on  listed 
wildlife  and  inquiries  about 
prohibitions  and  permits  may  be 
addressed  to  the  U.S.  Fish  and  Wildlife 
Service,  Branch  of  Endangered  Species, 
911  N.E.  11th  Ave,  Portland,  OR  97232 
(telephone  503-231-2063,  facsimile 
503-231-6243). 

Exclusions  Under  Section  4(bH2) 

Subsection  4(b)(2)  of  the  Act  allows 
us  to  exclude  areas  frtim  critical  habitat 
designation  where  the  benefits  of 
exclusion  outweigh  the  benefits  of 
designation,  provided  the  exclusion  vnJl 
not  result  in  the  extinction  of  the 
species.  For  the  following  reasons,  we 
believe  that  in  most  instances  the 
benefits  of  excluding  HCPs  from  critical 
habitat  designations  will  outweigh  the 
benefits  of  including  them. 

(1)  Benefits  of  Inclusion 

The  benefits  of  including  HCP  lands 
in  critical  habitat  are  normally  small. 
The  principal  benefit  of  any  designated 
critical  habitat  is  that  activities  in  such 
habitat  that  may  affect  it  require 
consultation  under  section  7  of  the  Act. 
Such  consultation  would  ensure  that 
adequate  protection  is  provided  to  avoid 
adverse  modification  of  critical  habitat. 
Where  HCPs  are  in  place,  our 
experience  indicates  that  this  benefit  is 
small  or  non-existent  Currently 
approved  and  permitted  HCPs  are 
already  designed  to  ensure  the  long- 
term  siuviv^  of  covered  species  within 
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the  plan  area.  Where  we  have  an 
approved  HCP,  lands  that  we  ordinarily 
would  define  as  critical  habitat  for  the 
covered  species  will  normally  be 
protected  in  reserves  and  other 
conservation  lands  by  the  terms  of  the 
HCPs  and  their  implementation 
agreements.  These  HCPs  and 
implementation  agreements  include 
management  measures  and  protections 
for  conservation  lands  that  are  crafted  to 
protect,  restore,  and  enhance  their  value 
as  habitat  for  covered  species. 

In  addition,  an  HCP  application  must 
itself  be  consulted  upon.  While  this 
consultation  will  not  look  specifically  at 
the  issue  of  adverse  modification  of 
critical  habitat,  it  will  look  at  the  very 
similar  concept  of  jeopardy  to  the  listed 
species  in  the  plan  area.  Because  HCPs, 
particularly  large  regional  HCPs, 
address  land  use  within  the  plan 
boundaries,  habitat  issues  within  the 
plan  boundaries  will  have  been 
thoroughly  addressed  in  the  HCP  and 
the  consultation  on  the  HCP.  Our 
experience  is  also  that,  under  most 
circiunstances,  considtations  under  the 
jeopardy  standard  will  reach  the  same 
result  as  consultations  under  the 
adverse  modification  standard, 
bnplementing  regulations  (50  CFR  Part 
402)  define  "jeopardize  the  continued 
existence  of  and  "destruction  or 
adverse  modification  of  in  virtually 
identical  terms.  Jeopardize  the 
continued  existence  of  means  to  engage 
in  an  action  "that  reasonably  would  be 
expected  to  reduce  appreciably  the 
likelihood  of  both  the  survival  and 
recovery  of  a  listed  species." 
Destruction  or  adverse  modification 
means  an  "alteration  that  appreciably 
diminishes  the  value  of  critical  habitat 
for  both  the  survival  and  recovery  of  a 
listed  species."  Common  to  both 
definitions  is  an  appreciable  detrimental 
effect  on  both  survival  and  recovery  of 
a  listed  species,  in  the  case  of  critical 
habitat  by  reducing  the  value  of  the 
habitat  so  designated.  Thus,  actions 
satisfying  the  standard  for  adverse 
modification  are  nearly  always  found  to 
also  jeopardize  the  species  concerned, 
and  the  existence  of  a  critical  habitat 
designation  does  not  materially  affect 
the  outcome  of  consultation.  Additional 
measures  to  protect  the  habitat  fitjm 
adverse  modification  are  not  likely  to  be 
required. 

Further,  HCPs  typically  provide  for 
greater  conservation  benefits  to  a 
covered  species  than  section  7 
consultations  because  HCPs  assure  the 
long  term  protection  and  management  of 
a  covered  species  and  its  habitat,  and 
funding  for  such  management  through 
the  standards  found  in  the  5-Point 
Policy  for  HCPs  (64  FR  35242)  and  the 


HCP  No  Surprises  regulation  (63  FR 
8859).  Such  assurances  are  typically  not 
provided  by  section  7  consultations 
which,  in  contrast  to  HCPs,  often  do  not 
commit  the  project  proponent  to  long 
term  sp>ecial  management  or  protections. 
Thus,  a  consultation  typically  does  not 
accord  the  lands  it  covers  the  extensive 
benefits  an  HCP  provides. 

The  development  and  implementation 
of  HCPs  provide  other  important 
conservation  benefits,  including  the 
development  of  biological  information 
to  guide  conservation  efforts  and  assist 
in  species  recovery  and  the  creation  of 
innovative  solutions  to  conserve  species 
while  allowing  for  development.  The 
educational  benefits  of  critical  habitat, 
including  informing  the  pubfic  of  areas 
that  are  important  for  the  long-term 
survival  and  conservation  of  the  species, 
are  essentially  the  same  as  those  that 
woidd  occur  firom  the  public  notice  and 
comment  procedures  required  to 
establish  an  HCP,  as  well  as  the  public 
participation  that  occurs  in  the 
development  of  many  regional  HCPs. 
For  these  reasons,  then,  we  believe  that 
designation  of  critical  habitat  has  little 
benefit  in  areas  covered  by  HCPs. 

(2)  Benefits  of  Exclusion 

The  benefits  of  excluding  HCPs  from 
being  designated  as  critical  habitat  may 
be  more  significant.  During  two  public 
comment  periods  on  our  critical  habitat 
policy,  we  received  several  comments 
about  the  additional  regulatory  and 
economic  burden  of  designating  critical 
habitat.  These  include  the  need  for 
additional  consultation  with  the  Service 
and  the  need  for  additional  surveys  and 
information  gathering  to  complete  these 
consultations.  HCP  applicants  have  also 
stated  that  they  are  concerned  that  third 
parties  may  challenge  HCPs  on  the  basis 
that  they  result  in  adverse  modification 
or  destruction  of  critical  habitat,  should 
critical  habitat  be  designated  within  the 
HCP  boundaries. 

The  benefits  of  excluding  HCPs 
include  relieving  landowners, 
communities  and  counties  of  any 
additional  minor  regulatory  review  that 
might  be  imposed  by  critical  habitat. 
Many  HCPs,  particularly  large  regional 
HCPs,  take  many  years  to  develop  and, 
upon  completion,  may  become  regional 
conservation  plans  that  are  consistent 
with  the  recovery  of  covered  species. 
Many  of  these  plans  benefit  many 
species,  both  listed  and  unlisted. 
Imposing  an  additional  regulatory 
review  after  HCP  completion  may 
jeopardize  conservation  efforts  and 
partnerships  in  many  areas  and  could  be 
viewed  as  a  disincentive  to  those 
developing  HCPs.  Excluding  HCPs 
provides  us  with  an  opportimity  to 


streamline  regidatory  compliance  and 
confirms  regulatory  assurances  for  HCP 
participants. 

A  related  benefit  of  excluding  HCPs  is 
that  it  would  encourage  the  continued 
development  of  partnerships  with  HCP 
participants,  including  states,  local 
governments,  conservation 
organizations,  and  private  landowners, 
that  together  can  implement 
conservation  actions  we  would  be 
unable  to  accomplish  alone.  By 
excluding  areas  covered  by  HCPs  from 
critical  habitat  designation,  we  preserve 
these  partnerships,  and,  we  believe,  set 
the  stage  for  more  effective  conservation 
actions  in  the  future. 

In  general,  then,  we  believe  the 
benefits  of  critical  habitat  designation  to 
be  small  in  areas  covered  by  approved 
HCPs.  We  also  believe  that  the  benefits 
of  excluding  HCPs  from  designation  are 
significant.  Weighing  the  small  benefits 
of  inclusion  against  the  benefits  of 
exclusion,  including  the  benefits  of 
relieving  property  owners  of  an 
additional  layer  of  approvals  and 
regulation,  together  with  the 
encouragement  of  conservation 
partnerships,  would  generally  result  in 
HCPs  being  excluded  from  critical 
habitat  designation  under  Section 
4(b)(2)  of  the  Act. 

Not  all  HCPs  are  alike  with  regard  to 
species  coverage  and  design.  Within  this 
general  analjrtical  framework,  we  need 
to  evaluate  completed  and  legally 
operative  HCPs  in  the  range  of  the 
Zayante  band-winged  grasshopper  on  a 
case-by-case  basis  to  determine  whether 
the  benefits  of  excluding  these 
particular  areas  outweigh  the  benefits  of 
including  them. 

Relationship  to  Habitat  Conservation 
Plans 

Section  4(b)(2)  of  the  Act  allows  us 
broad  discretion  to  exclude  fit)m  critical 
habitat  designation  areas  where  the 
benefits  of  exclusion  outweigh  the 
benefits  of  designation,  provided  the 
exclusion  will  not  result  in  the 
extinction  of  the  species.  We  expect  that 
critical  habitat  may  be  used  as  a  tool  to 
identify  those  areas  essential  for  the 
conservation  of  the  species,  and  we  will 
encourage  development  of  Habitat 
Conservation  Plans  (HCPs)  for  such 
areas  on  non-Federal  lands. 

Two  HCPs  have  been  completed 
within  the  range  of  the  Zayante  band- 
winged  grasshopper.  Both  HCPs  are  for 
sand  mining  operations  and  both 
provide  take  authorization  for  the 
Zayante  band-winged  grasshopper.  The 
Revised  Habitat  Conservation  Plan  for 
the  Quail  Hollow  Quarry  owned  and 
operated  by  Granite  Rock  Company 
provides  for  the  permanent  protection 
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and  management  of  three  conservation 
areas  known  to  be  occupied  by  the 
Zayante  band-winged  grasshopper  and 
that  total  26.3  ha  (65.8  ac)  in  area 
(Graniterock  1998).  The  Habitat 
Conservation  Plan  for  the  Felton  Plant 
owned  and  operated  by  Hanson 
Aggregates  provides  for  the  permanent 
protection  and  management  of  two 
habitat  set-asides  known  to  be  occupied 
by  the  Zayante  band-winged 
grasshopper  and  that  total  8.5  ha  (21.3 
ac)  in  area  (Hanson  Aggregates  1999).  In 
addition,  both  HCPs  provide 
minimization  measures  to  reduce  the 
potential  impacts  of  the  sand-mining 
operations  on  the  Zayante  band-winged 
grasshopper. 

All  habitat  for  the  Zayante  band- 
winged  grasshopper  that  is  essential  to 
the  conservation  of  the  species  and  is 
within  the  HCP  planning  areas  is 
permanently  protected  in  conservation 
areas  and  habitat  set-asides.  Habitat  that 
is  preserved  in  the  HCP  planning  areas 
is  already  managed  for  the  benefit  of  the 
grasshopper  and  other  covered  species 
under  the  terms  of  the  plans  and 
associated  section  10(a)(1)(B)  permits. 
The  assurances  afforded  the  Zayante 
band-winged  grasshopper  through  the 
special  management  and  protections  in 
the  implementation  agreements  of 
approved  HCPs  are  believed  to  be 
sufficient  to  provide  for  the 
conservation  of  the  grasshopper.  Any 
additional  benefit  provided  the 
grasshopper  by  designating  these  lands 
as  critical  habitat  would  be  minimal  at 
best.  Therefore,  we  have  determined 
that  no  additional  private  lands  within 
the  HCP  planning  areas  warrant 
designation  as  critical  habitat. 

In  contrast,  the  benefits  of  excluding 
lands  covered  by  these  HCPs  would  be 
significant  in  preserving  positive 
relationships  with  our  conservation 
partners,  lessening  potential  additional 
regulatory  review  and  potential 
economic  burdens,  reinforcing  the 
regulatory  assujrances  provided  for  in 
the  implementation  agreements  for  the 
approved  HCPs,  and  providing  for  more 
established  and  cooperative 
partnerships  for  future  conservation 
efforts. 

In  summary,  the  benefits  of  including 
HCPs  in  critical  habitat  for  the  Zayante 
band-winged  grasshopper  include 
minor,  if  any,  additional  protection  for 
the  Zayante  band-winged  grasshopper. 
The  benefits  of  excluding  HCPs  fi-om 
being  designated  as  critical  habitat  for 
the  Zayante  band-winged  grasshopper 
include  the  preservation  of  partnerships 
that  may  lead  to  future  conservation, 
and  the  avoidance  of  the  minor 
regulatory  and  economic  burdens 
associated  with  the  designation  of 


critical  habitat.  We  find  that  the  benefits 
of  excluding  these  areas  from  critical 
habitat  designation  outweigh  the 
benefits  of  including  these  areas. 
Furthermore,  we  have  determined  that 
these  exclusions  will  not  result  in  the 
extinction  of  the  species.  We  have 
already  completed  section  7 
consultation  on  the  impacts  of  these 
HCPs  on  the  species.  We  have 
determined  that  they  will  not  jeopardize 
the  continued  existence  of  the  species, 
which  means  that  they  will  not 
appreciably  reduce  likelihood  of  the 
survival  and  recovery  of  the  species. 

In  the  event  that  future  HCPs  covering 
the  Zayante  band-winged  grasshopper 
are  developed  within  the  boundaries  of 
designated  critical  habitat,  we  will  work 
with  applicants  to  ensiu«  that  the  HCPs 
provide  for  protection  and  management 
of  habitat  areas  essential  for  the 
conservation  of  the  species  by  either 
directing  development  and  habitat 
modification  to  nonessential  areas  or 
appropriately  modifying  activities 
within  essential  habitat  areas  so  that 
such  activities  will  not  adversely 
modify  the  primary  constituent 
elements.  The  HCP  development 
process  provides  an  opportunity  for 
more  intensive  data  collection  and 
analysis  regarding  the  use  of  particular 
habitat  areas  by  the  Zayante  band- 
winged  grasshopper.  The  process  also 
enables  us  to  conduct  detailed 
evaluations  of  the  importance  of  such 
lands  to  the  long  term  survival  of  the 
species  in  the  context  of  constructing  a 
biologically  configxu^d  system  of 
interlinked  habitat  blocks. 

We  will  provide  technical  assistance 
and  work  closely  with  applicants 
throughout  the  development  of  future 
HCPs  to  identify  lands  essential  for  the 
long-term  conservation  of  the  Zayante 
band-winged  grasshopper  and 
appropriate  management  for  those 
lands.  The  minimization  and  mitigation 
measures  provided  under  these  HCPs 
are  expected  to  protect  the  essential 
habitat  lands  designated  as  critical 
habitat  in  this  rule.  If,  an  HCP  that 
addresses  the  Zayante  band-winged 
grasshopper  as  a  covered  species  is 
ultimately  approved,  the  Service  will 
reassess  the  critical  habitat  bbundaries 
in  light  of  the  HCP.  The  Service  will 
seek  to  imdertake  this  review  when  the 
HCP  is  approved,  but  funding 
constraints  may  influence  the  timing  of 
such  a  review. 

Summary  of  Comments  and 
Recommendations 

In  the  proposed  rule  dated  JiUy  7, 
2000  (65  FR  41917),  we  requested 
interested  parties  to  submit  factual 
reports  or  information  that  might 


contribute  to  development  of  a  final 
rule.  We  contacted  appropriate  Federal 
and  State  agencies,  county  and  cify 
governments,  scientific  organizations, 
and  other  interested  parties.  We 
published  a  legal  notice  of  the  proposed 
ride  in  the  Santa  Cruz  Sentinel  on  )idy 
16,  2000,  that  invited  general  public 
comment.  The  60-day  comment  period 
closed  on  September  5,  2000.  On 
December  6,  2000,  we  published  a 
notice  (65  FR  76207)  announcing  the 
reopening  of  the  comment  period  and 
the  availability  of  the  draft  economic 
analysis  on  the  proposed  designation  of 
critical  habitat.  Again,  we  contacted  all 
interested  parties  and  posted  the  draft 
economic  analysis  on  our  internet  site. 
The  comment  period  was  opened  for  an 
additional  15  days,  closing  on  December 
21,  2000. 

We  requested  that  three  entomologists 
(biologists  who  study  insects)  familiar 
with  the  species  to  peer  review  the 
proposed  critical  habitat  designation. 
However,  only  two  of  the  peer  reviewers 
responded  by  the  close  of  the  comment 
periods.  Both  reviewers  provided 
information  about  the  biology  of  the 
species  and  commented  on  the  areas 
proposed  as  critical  habitat.  Their 
comments  are  addressed  in  this  section, 
and  relevant  information  provided  by 
the  reviewers  have  been  incorporated 
into  the  section  tided  "Background." 

We  received  a  total  of  14  written 
comments  during  the  public  comment 
periods.  Of  those  written  comments,  3 
supported  critical  habitat  designation,  8 
opposed  the  designation,  and  1  was 
neutral.  Two  commenters  wrote  to 
request  additional  information,  but 
provided  no  opinion  or  information 
regarding  the  proposed  designation. 
Eleven  of  the  written  comments  were 
received  from  private  individuals;  one 
was  from  an  individual  representing  a 
local  government.  All  comments 
received  were  reviewed  for  substantive 
issues  and  new  data  regarding  the 
proposed  critical  habitat,  the  biology  of 
the  species,  and  the  range  and  threats  to 
the  Zayante  band-winged  grasshopper. 
We  address  all  comments  received 
dujring  the  comment  periods  under  the 
headings  of  specific  issues.  The 
summarized  comments  and  oiu' 
responses  are  as  follows: 

Issue  1 :  One  commenter  questioned 
how  we  could  determine  the  number  of 
insects  living  in  the  areas  proposed  for 
critical  habitat  without  trespassing  on 
private  property. 

Our  Response:  In  determining  areas 
that  are  essential  to  conserve  the 
Zayante  band-winged  grasshopper,  we 
included  data  from  research  and  surveys 
published  in  peer-reviewed  articles  and 
unpublished  reports,  data  submitted  by 
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biologists  holding  section  10(a)(1)(A) 
recovery  permits,  data  from  monitoring 
reports  required 'for  incidental  take 
permits  under  section  10(a)(1)(B)  of  the 
Act,  soil  maps,  and  the  recovery  criteria 
outlined  in  the  recovery  plan  (USFWS 
1998).  To  the  best  of  our  knowledge,  the 
site-specific  data  used  from  these 
sources  were  collected  with  the 
permission  of  landowners. 

Issue  2:  One  commenter  identified 
topics  Mdth  regards  to  the  food  plant 
requirements  and  dispersal  capabilities 
of  the  Zayante  band-winged  grasshopper 
that  need  to  be  researched.  The 
commenter  reconunended  that  the 
designation  of  critical  habitat  for  the 
Zayante  band-winged  grasshopper 
proceed  without  this  additional 
information,  but  noted  that  the 
adequacy  and  success  of  the  designation 
could  not  be  forecasted  without  this 
additional  research  being  conducted. 

Our  Response:  We  recognize  that 
important  research  questions  need  to  be 
answered  with  regards  to  the  life  history 
of  the  Zayante  bfmd-winged 
grasshopper.  We  hope  to  seciu^  funds  to 
conduct  such  research  in  the  future. 
However,  section  3(5)(A)(i)  of  the  Act 
and  regulations  at  50  CFR  424.12 
require  that  we  base  critical  habitat 
determinations  on  the  best  scientific 
and  commercial  data  available.  We  used 
all  existing  information  on  the  biology, 
life  history,  habitat  requirements, 
dispersal  capabilities,  and  distribution 
of  the  Zayante  band-winged  grasshopper 
and  other  closely  related  species  that 
^    were  available  at  this  time  to  designate 
critical  habitat  for  this  species. 

Issue  3:  One  commenter  noted  that 
CIS  technology  is  useful  to  compile 
distributional  data;  to  determine 
boundaries  of  critical  habitat:  to  update 
the  designation  of  critical  habitat  in  the 
future;  and  to  use  as  an  analytical  tool 
to  identify  suitable  habitat,  buffers 
zones,  and  areas  of  connectivity. 

Our  Response:  We  recognize  that  GIS 
is  a  useful  tool  for  conserving  species, 
including  the  Zayante  band-winged 
grasshopper,  for  the  reasons  identified 
by  the  commenter.  We  used  GIS  to 
identify  areas  that  we  are  designating  as 
critical  habitat  We  expect  to  rely  on  GIS 
in  the  futiu^  to  assist  us  with 
conservation  plaiuiing  for  the  Zayante 
band-winged  grasshopper. 

Issue  4:  One  commenter  asserted  that 
an  environmental  impact  statement  on 
the  proposed  designation  of  critical 
habitat  is  required  under  the  National 
Environmental  Policy  Act. 

Our  Response:  An  environmental 
assessment  and/or  an  environmental 
impact  statement  as  defined  by  the 
National  Environmental  Policy  Act  of 
1969  need  not  be  prepared  in 


connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the  Act.  We 
published  a  notice  in  the  Federal 
Register  outlining  our  reasons  for  this 
determination  on  October  25,  1983  (48 
FR  49244).  This  rule  does  not  constitute 
a  major  Federal  action  significantly 
affecting  the  quality  of  the  hiunan 
environment. 

Issue  5:  Several  commenters 
expressed  concern  that  proposed 
designation  of  critical  habitat  will  limit 
development  and  impose  economic 
hardship  on  private  landowners  and 
businesses. 

Our  Response:  We  are  sensitive  to  the 
concerns  of  individuals  concerning  their 
property  rights.  The  designation  of 
critical  habitat  has  no  effect  on  non- 
Federal  actions  occurring  on  private 
land,  even  if  the  private  land  is  within 
the  boundaries  of  the  designated  critical 
habitat.  However,  the  listing  of  the 
Zayante  band-winged  grasshopper  as 
endangered  does  provide  the  species  the 
protection  afforded  by  the  Act  on  both 
public  and  private  lands.  Critical  habitat 
may  affect  activities  by  private 
landowners  only  if  the  activity  involves 
Federal  funding,  a  Federal  permit,  or 
other  Federal  actions.  If  such  a  Federal 
nexus  exists,  we  will  work  with  the 
landowner  and  appropriate  Federal 
agency  to  attempt  to  develop  a  project 
that  can  be  completed  without 
jeopardizing  the  continued  existence  of 
the  Zayante  band-winged  grasshopper 
or  adversely  modifying  its  critical 
habitat. 

Issue  6:  One  commenter  expressed 
concern  that  the  City  of  Scotts  Valley  is 
located  within  the  critical  habitat  area 
for  the  grasshopper  and  may  &ce 
significant  additional  costs  associated 
with  section  7  consultations 
necessitated  by  the  habitat  designation. 
More  specifically,  the  commenter  stated 
that  local  governments,  including  the 
City  of  Scotts  Valley,  would  be  placed 
at  a  disadvantage  in  competing  for 
Federal  grant  monies  to  fund 
redevelopment  projects  and  road 
improvements  to  be  used  inside  the 
critical  habitat  area  because  of  the 
additional  administrative  burden  this 
designation  would  place  on  the  Federal 
agency  involved. 

Our  Response:  As  stated  in  the 
economic  analysis,  we  do  not  believe 
that  designation  of  critical  habitat  for 
the  Zayante  band-winged  grasshopper 
will  lead  to  additional  economic 
hardship  on  residents  and  businesses 
within  the  proposed  critical  habitat 
Previously  developed  areas  within  the 
designated  critical  habitat  are  exempted 
from  section  7  consultation 
requirements.  As  stated  previously  in 
this  rule,  areas  of  existing  features  and 


structures  within  the  unit  boundaries, 
such  as  buildings,  roads,  aqueducts, 
railroads,  airports,  and  paved  areas  do 
not  contain  one  or  more  of  the  primary 
constituent  elements  and  so  do  not 
support  the  functions  necessary  to 
maintain  the  required  ecosystem 
functions.  Federal  actions  limited  to 
these  areas,  therefore,  are  exempted 
from  a  section  7  consultations,  unless 
they  affect  the  species  and/or  the 
primary  constituent  elements  in 
adjacent  critical  habitat.  Fiuthermore, 
most  Federal  agencies  are  very 
experienced  with  the  requirements  of 
the  Act.  If  Federal  agencies  are  funding  • 
activities  in  the  designated  critical 
habitat  area,  they  would  already  be 
involved  in  communication  with  the 
Service  regarding  the  significant  number 
of  other  listed  species  in  the  area  and 
the  potential  effects  of  their  activities  on 
these  species.  The  existence  of  critical 
habitat  for  the  Zayante  band-winged 
grasshopper  in  the  same  area  would 
probably  not  increase  significantly 
either  the  cost  or  complexity  of  any 
needed  interaction  with  the  Service. 

Issue  7:  One  commenter  stated  that 
the  Service  should  refine  the  boundaries 
of  critical  habitat  by  identifying  areas  of 
known  habitat  for  the  Zayante  band- 
winged  grasshopper.  Without  refining 
these  areas,  the  commenter  was 
concerned  that  the  proposed 
designation  is  too  broad  and  may 
negatively  impact  property  values  and 
private  property  rights  within  urban 
areas. 

Our  Response:  Due  to  time  constraints 
resulting  from  short  deadlines  that  were 
court-mandated,  we  were  unable  to  map 
critical  habitat  in  sufficient  detail  in  the 
proposed  and  final  rules  to  exclude  all 
developed  areas  such  as  towns,  housing 
developments,  and  other  lands  unlikely 
to  contain  habitat  for  the  grasshopper. 
As  previously  stated,  areas  of  existing 
features  and  structures  within  the  unit 
boimdaries,  such  as  buildings,  roads, 
aqueducts,  railroads,  airports,  and 
paved  areas  do  not  contain  one  or  more 
of  the  primary  constituent  elements  and 
so  do  not  support  the  functions 
necessary  to  maintain  the  required 
ecosystem  functions.  Federal  actions 
limited  to  these  areas,  therefore,  are 
exempted  from  a  section  7 
consultations,  imless  they  affect  the 
species  and/or  the  primary  constituent 
elements  in  adjacent  critical  habitat.  We 
will  provide  technical  assistance  to 
Federal  agencies  to  determine  if  the 
actions  they  permit,  fund  or  carry  out 
may  affect  the  Zayante  band-winged 
grasshopper  or  the  primary  constituent 
elements  within  areas  designated  as 
critical  habitat. 
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Summary  of  Changes  from  Proposed 
Designation 

This  final  rule  tq  designate  critical 
habitat  for  the  Zayante  band-winged 
grasshopper  does  not  differ  substantially 
from  the  previously  published  proposed 
rule. 

Economic  Analysis 

1 1  Section  4(b)(2)  of  the  Act  requires  us 
to  designate  critical  habitat  on  the  basis 
of  the  best  scientific  and  commercial 
information  available  and  to  consider 
the  economic  and  other  relevant 
impacts  of  designating  a  particular  area 
as  critical  habitat.  We  completed  a  draft 
economic  analysis  and  made  it  available 
to  the  public  for  comment  (65  FR 
76207).  We  also  completed  a  final 
( economic  analysis  that  incorporated 


public  comment  and  information 
gathered  since  the  draft  analysis.  The 
analysis  found  that  few  incremental 
costs  due  to  the  critical  habitat 
designation  are  expected  to  occur  above 
and  beyond  those  associated  with  the 
listing  of  the  Zayante  band-winged 
grasshopper.  We  have  determined  that 
these  economic  impacts  are  minimal 
and  do  not  warrant  excluding  any  areas 
from  the  designation.  The  final 
economic  analysis  is  available  to  the 
public  at  the  Ventura  Fish  and  Wildlife 
Office  (see  ADDRESSES  section). 

Required  Determinations 

1 .  Regulatory  Planning  and  Review 

This  document  has  been  reviewed  by 
the  Office  of  Management  and  Budget 
(OMB),  in  accordance  with  Executive 


Order  12866.  OMB  makes  the  final 
determination  imder  Executive  Order 
12866. 

(a)  This  rule  will  not  have  an  annual 
economic  effect  of  $100  million  or 
adversely  affect  an  economic  sector, 
productivity,  jobs,  the  environment,  or 
other  units  of  government.  A  cost- 
benefit  and  economic  analysis  is  not 
required.  The  Zayante  band-winged 
grasshopper  was  listed  as  an  endangered 
species  in  1997. 

Under  the  Act,  critical  habitat  may 
not  be  adversely  modified  by  a  Federal 
agency  action;  critical  habitat  does  not 
impose  any  restrictions  on  non-Federal 
persons  unless  they  are  conducting 
activities  funded  or  otherwise 
sponsored,  authorized,  or  piermitted  by 
a  Federal  agency  (see  Table  2  below). 


Table  2.— Impacts  of  Zayante  Band-Winged  Grasshopper  Listing  and  Critical  Habitat  Designation 


Categories  of  activities 


I  -ederal  Activities  Poten- 
tially Affected  2. 

I  *rivate  or  other  non-Fed- 
eral Activities  Potentially 
Affected  3. 


Activities  potentially  affected  by  species  listing  only  ^ 


None  (ttiere  is  no  Federal  land  wittiin  the  range  of  the  species) 


Activities  that  require  a  Federal  action  (permit,  authorization,  or  funding)  and  may  re- 
move or  destroy  Zayante  band-winged  grasshopper  habitat  by  mechanical,  chem- 
ical, or  other  means  (e.g.,  grading,  overgrazing,  construction,  road  building,  hert)i- 
cide  application,  recreateional  use)  or  appreciably  decrease  habitat  value  or  qual- 
ity through  indirect  effects  (e.g.,  edge  effects,  invasion  of  exotic  plants  or  animals, 
fragmentation  of  habitat). 


Additional  activities  poten- 
tially affected  by  critical 
habitat  designation  ^ 


None. 


None. 


^  These  columns  represent  activities  potentially  affected  by  ttie  critical  habitat  designation  in  addition  to  those  activities  potentially  affected  by 
listing  the  species. 

2  Activities  initiated  by  a  Federal  agency. 

3  Activities  initiated  by  a  private  or  other  non-Federal  entity  that  may  need  Federal  authorization  or  funding. 


Section  7  requires  Federal  agencies  to 
insure  that  they  do  not  jeopardize  the 
continued  existence  of  the  species. 
Based  upon  oiu-  experience  with  the 
species  and  its  needs,  we  conclude  that 
any  Federal  action  or  authorized  action 
that  could  potentially  cause  adverse 
modification  of  designated  critical 
habitat  would  currently  be  considered 
as  "jeopardy"  under  the  Act. 
Accordingly,  the  designation  of  areas 
within  the  geographic  range  occupied 
by  the  Zayante  band-winged 
grasshopper  does  not  have  any 
incremental  impacts  on  what  actions 
may  or  may  not  be  conducted  by 
Federal  agencies  or  non-Federal  persons 
that  receive  Federal  authorization  or 
funding.  The  designation  of  areas 
outside  the  geographic  range  occupied 
by  the  species  may  have  incremental 
impacts  on  what  activities  may  or  may 
not  be  conducted  by  Federal  agencies  or 
non-Federal  persons  that  receive 
Federal  authorization  or  funding. 
However,  our  analysis  did  not  identify 
any  significant  incremental  effects.  Non- 
Federal  persons  that  do  not  have  a 
Federal  "sponsorship"  of  their  actions 


are  not  restricted  by  the  designation  of 
critical  habitat,  although  they  continue 
to  be  bound  by  the  provisions  of  the  Act 
concerning  "take"  of  the  species. 

(b)  This  rule  will  not  create 
inconsistencies  with  other  agencies' 
actions.  As  discussed  above.  Federal 
agencies  have  been  required  to  ensure 
that  their  actions  do  not  jeopardize  the 
continued  existence  of  the  Zayante 
band-winged  grasshopper  since  the 
listing  in  1997.  The  prohibition  against 
adverse  modffication  of  critical  habitat 
is  not  expected  to  have  a  significant 
economic  impact.  Because  of  the 
potential  for  impacts  on  other  Federal 
agency  activities,  we  will  continue  to 
review  this  action  for  any 
inconsistencies  with  other  Federal 
agency  actions. 

(c)  This  rule  will  not  materially  affect 
entitlements,  grants,  user  fees,  loan 
programs,  or  the  rights  and  obligations 
of  their  recipients.  Federalagencies  are 
currently  required  to  ensure  that  their 
activities  do  not  jeopardize  the 
continued  existence  of  the  species,  and 
as  discussed  above  we  do  not  anticipate 
that  the  adverse  modification 


prohibition  (resulting  from  critical 
habitat  designation)  will  have  any 
significant  incremental  effects. 

(d)  This  rule  will  not  raise  novel  legal 
or  policy  issues.  This  final 
determination  follows  the  requirements 
for  determining  critical  habitat 
contained  in  the  Endangered  Species 
Act. 

2.  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.) 

In  the  economic  analysis,  we 
determined  that  designation  of  critical 
habitat  will  not  have  a  significant  effect 
on  a  substantial  number  of  small 
entities.  As  discussed  under  Regulatory 
Planning  and  Review  above  and  in  this 
final  determination,  this  designation  of 
critical  habitat  for  the  Zayante  band- 
winged  grasshopper  is  not  expected  to 
have  a  significant  economic  impact.  As 
indicated  on  Table  1  (see  Critical 
Habitat  Designation  section),  we  have 
designated  property  owned  by  State  and 
local  governments,  and  private  property. 

Within  these  areas,  the  types  of 
Federal  actions.  Federally  funded  or 
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authorized  activities  that  we  have 
identified  as  potential  concerns  are: 

(1)  Excavating,  compacting,  grading, 
or  discing  of  soil,  and  vegetation 
removal; 

(2)  grading,  mining,  or  construction; 

(3)  recreational  activities  that  crush 
and  remove  vegetation  or  compact  soils, 
including  off-trail  hiking,  horse  riding, 
and  off-road  motorized  and  non- 
motorized  vehicular  use; 

(4)  activities  that  coidd  lead  to  the 
introduction  of  exotic  species  into 
critical  habitat;  and 

(5)  activities  that  cause  erosion  of 
soils. 

Some  of  these  activities  sponsored  by 
Federal  agencies  within  critical  habitat 
areas  are  carried  out  by  small  entities  (as 
defined  by  the  Regulatory  Flexibility 
Act)  through  contract,  grant,  permit,  or 
other  Federal  authorization.  As 
discussed  above,  these  actions  are 
largely  required  to  comply  with  the 
protections  of  the  Act,  and  the 
designation  of  critical  habitat  is  not 
anticipated  to  have  significant 
additional  effects  on  these  activities. 

For  actions  on  non-Federal  property 
that  do  not  have  a  Federal  connection 
(such  as  funding  or  authorization),  the 
current  restrictions  concerning  take  of 
the  species  remain  in  effect,  and  this 
final  determination  will  have  no 
additional  restrictions. 

3.  Small  Business  Regulatory 
Enforcement  Fairness  Act  (5  U.S.C. 
804(2)) 

In  the  economic  analysis,  we 
determined  whether  designation  of 
critical  habitat  would  cause  (a)  any 
effect  on  the  economy  of  $100  million 
or  more,  (b)  any  increases  in  costs  or 
prices  for  consumers,  individual 
industries,  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions  in  the  economic  analysis,  or  (c) 
any  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S.  based  enterprises  to  compete 
with  foreign-based  enterprises.  Refer  to 
the  final  economic  analysis  for  a 
discussion  of  the  effects  of  this 
determination. 

4.  Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1501  et  seq.) 

In  accordance  with  the  Unfimded 
Mandates  Reform  Act  (2  U.S.C.  1501  et 
sea.): 

(a)  We  believe  this  rule  will  not 
"significanUy  or  uniquely"  affect  small 
governments,  A  Small  Government 
Agency  Flan  is  not  required.  Small 
governments  will  be  affected  only  to  the 
extent  that  any  programs  having  Federal 
funds,  permits,  or  other  authorized 


activities  must  ensure  that  their  actions 
will  not  adversely  affect  the  critical 
habitat.  However,  as  discussed  above, 
these  actions  are  currently  subject  to 
equivalent  restrictions  through  the 
listing  protections  of  the  species,  and  no 
further  restrictions  are  anticipated. 

(b)  This  rule  will  not  produce  a 
Federal  mandate  of  $100  million  or 
greater  in  any  year,  that  is,  it  is  not  a 
"significant  regulatory  action"  under 
the  Unfunded  Mandates  Reform  Act. 
The  designation  of  critical  habitat 
imposes  no  obligations  on  State  or  local 
govenunents. 

5.  Takings 

In  accordance  with  Executive  Order 
12630,  this  rule  does  not  have 
signific^it  takings  implications,  and  a 
takings  implication  assessment  is  not 
required.  As  discussed  above,  the 
designation  of  critical  habitat  affects 
only  Federal  agency  actions.  This 
designation  will  not  "take"  private 
property  and  will  not  alter  the  value  of 
private  property.  Additionally,  critical 
habitat  designation  does  not  preclude 
development  of  HCPs  and  issuance  of 
incidental  take  permits.  Owners  of  areas 
that  are  included  in  the  designated 
critical  habitat  will  continue  to  have 
opportunity  to  utilize  their  property  in 
ways  consistent  with  the  survival  of  the 
Zayante  band-winged  grasshopper. 

6.  Federalism 

In  accordance  with  Executive  Order 
13132,  the  rule  does  not  have  significant 
Federalism  effects.  A  Federalism 
assessment  is  not  required.  This 
designation  of  critical  habitat  imposes 
no  additional  restrictions  to  those 
currentiy  in  place,  and  therefore  has 
little  incremental  impact  on  State  and 
local  governments  and  their  activities. 
The  designation  may  have  some  benefit 
to  these  governments  in  that  the  areas 
essential  to  the  conservation  of  the 
species  are  more  clearly  defined,  and 
the  primary  constituent  elements  of  the 
habitat  necessary  to  the  siuvival  of  the 
species  are  specifically  identified.  While 
this  definition  and  identification  does 
not  alter  where  and  what  federally 
sponsored  activities  may  occur,  it  may 
assist  these  local  governments  in  long- 
range  planning  (rather  than  waiting  for 
case-by-case  section  7  consultations  to 
occur). 

7.  Gvil  Justice  Reform' 

In  accordance  with  Executive  Order 
12988,  the  Department  of  the  Interior's 
Office  of  the  Solicitor  has  determined 
that  this  rule  does  not  unduly  burden 
the  judicial  system  and  meets  the 
requirements  of  sections  3(a)  and  3(b)(2) 
of  the  Order.  We  have  made  every  effort 


to  ensure  that  this  final  determination 
contains  no  drafting  errors,  provides 
clear  standards,  simplifies  procedures, 
reduces  burden,  and  is  clearly  written 
such  that  litigation  risk  is  minimized. 

8.  Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.) 

This  rule  does  not  contain  any 
information  collection  requirements  for 
which  Office  of  Management  and 
Budget  approval  under  the  Paperwork 
Reduction  Act  is  required. 

9.  National  Environmental  Policy  Act 

We  have  determined  that  an 
Environmental  Assessment  and/or  an 
Environmental  Impact  Statement  as 
defined  by  the  National  Environmental 
Policy  Act  of  1969  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  as  amended.  A 
notice  outlining  our  reason  for  this 
determination  was  published  in  the 
Federal  Register  on  October  25, 1983 
(48  FR  49244).  This  final  determination 
does  not  constitute  a  major  Federal 
action  significantiy  affecting  the  quality 
of  the  human  environment. 

10.  Govemment-to-Govenunent 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29, 1994, 
"Govemment-to-Govemment  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951)  and  512 
DM  2  and  Executive  Order  13175,  we 
readily  acknowledge  oiu'  responsibility 
to  commimicate  meaningfully  with 
recognized  Federal  Tribes  on  a 
govemment-to-govemment  basis.  We 
have  determined  that  there  are  no  Tribal 
lands  that  are  essential  for  the 
conservation  of  the  Zayante  band- 
winged  grasshopper  because  they  do  not 
support  populations  or  suitable  habitat. 
Therefore,  we  are  not  designating 
critical  habitat  for  the  Zayante  band- 
winged  grasshopper  on  Tribal  lands. 
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Regulation  Promulgation 

Accordingly,  we  amend  part  17, 
I  lUbchapter  B  of  chapter  I,  title  50  of  the 
I  ^de  of  Federal  Regulations  as  set  forth 
)elow: 


PART  17— [AMENDED] 

1.  TMe  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500;  unless  otherwise  noted. 


2.  In  §  17.11(h),  revise  the  entry  for 
"grasshopper,  Zayante  band-winged" 
under  "INSECTS"  to  read  as  follows: 


§17.11 
wiMlita. 


(h) 


Endangered  and  threatened 


Species 


Common  name 


Scientific  name 


Historic  range 


Vertebrate  popu- 
lation wtiere  eridan- 
gered  or  threatened 


Status      wr>en  listed 


Critical 
hat)itat 


Special 
rules 


r  ISECTS 


grasshopper, 
Zayante  Band- 
winged. 


Trimerotropis 
infantilis. 


U.S.A.  (CA), 


NA 


605  17.95(i) 


NA 


3.  Amend  §  17.95(i)  by  adding  critical 
labitat  for  the  Zayante  band-winged 
grasshopper  (Trimerotropis  infantilis), 
in  the  same  alphabetical  order  as  the 
species  occius  in  §  17.11(h). 


§  1 7.9S    Critical  habitat— fish  and  wildlife. 


(i)* 


ZAYANTE  BAND- WINGED 
GRASSHOPPER  (Trimerotropis  infantilis) 

1.  The  imit  of  critical  habitat  is 
depicted  for  Santa  Cruz  County, 
California,  on  the  map  below. 

BILUNG  CODE  4310-55-P 
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2.  Within  this  area,  the  primary 
xinstituent  elements  for  the  Zayante 
)and-winged  grasshopper  are  those 
physical  and  biological  elements  that 
provide  conditions  that  are  essential  for 
the  primary  biological  needs  of 
thermoregulation,  foraging,  sheltering, 
reproduction,  and  dispersal.  The 
primary  constituent  elements  are — (a) 
the  presence  of  Zayante  soils,  (b)  the 
occiirrence  of  Zayante  sand  hills  habitat 
and  the  associated  plant  species,  and  (c) 
certain  microhabitat  conditions, 
including  areas  that  receive  large 
amounts  of  sunlight,  widely  scattered 
tree  and  shrub  cover,  bare  or  sparsely 
vegetated  groimd,  and  loose  sand. 
Zayante  sand  hills  habitat  is 
characterized  by  plant  species 
associated  with  ponderosa  pine  sand 
parkland  and/or  silverleaf  manzanita 
mixed  chaparral.  Plant  species  that  may 
occur  within  the  boundaries  include, 
but  are  not  limited  to — ponderosa  pine 
[Pinus  ponderosa),  silver-leafed 
manzanita  {Arctostapbylos  silvicola), 
California  lilac  (Ceonothus  sp.), 
Adenostoma  sp.,  yerba  santa  [Eriodictyon 
sp.),  sandwort  [Miiwartia  sp.), 
pussypaws  [Calyptridium  umbellatum), 
Ben  Lomond  spineflower  [Erysimum 
tereti folium),  monkeyflower  [Mimulus 
rattaidi),  miniatiue  lupine  [Lupinis 
bicolor),  gilia  [Gilia  tenuiflora), 
California  aster  (Lessingia  filaginifolia), 
Ben  Lomond  buckwheat  {Eriogonum 
nudum  ssp.  decurrens),  and  Ben 
Lomond  spineflower  (Cborizanthe 
pungens  var.  hartwegiana). 

3.  Critical  habitat  does  not  include 
existing  developed  sites  consisting  of 
buildings,  roads,  aqueducts,  railroads, 
airports,  paved  areas,  and  similar 
features  and  structvu^s. 

Santa  Cruz  County,  California. 
Boundaries  are  based  upon  the  Public 
Land  Survey  System.  Within  the 
historical  boundaries  of  the  Land  Grants 
of  Zayanta,  San  Augustin,  La  Carbonera, 
and  Canada  Del  Rincon  En  El  Rio  San 
Lorenzo  De  Santa  Cruz,  boimdaries  are 
based  upon  section  lines  that  are 
extensions  to  the  Public  Land  Smvey 
System  developed  by  the  California 
Department  of  Forestry  and  obtained  by 
the  Service  firom  the  State  of  California's 
Stephen  P.  Teale  Data  Center.  Township 
and  Range  numbering  is  derived  from 
the  Mount  Diablo  Base  and  Meridian. 
The  following  lands  located  within 
Santa  Cruz  County  are  being  proposed 
for  critical  habitat:  T.9  S..  R.l  W.,  SEV4 
sec.  31;  T.9  S.,  R.2  W.,  SEV4  sec.  33.  EV2 
sec.  34,  SWV4  sec.  35,  SV2  sec.  3;  T.IO 
S.,  Rl  W.,  WV2  sec.  6;  T.IO  S.,  R.2  W., 
sec.  1,  SV2  NWV4  sec.  2,  sec.  3,  WV2  sec. 
4,  WV2  sec.  9,  sec.  10,  sec.  11,  sec.  13, 
sec.  14,  NV2  SEV4  sec.  15,  NEV4  sec.  22, 
sees.  23-26,  NV2  sec.  35,  sec.  36, 


excluding  all  lands  covered  under  the 
Revised  Habitat  Conservation  Plan  for 
the  Quail  Hollow  Quarry  and  the 
Habitat  Conservation  Plan  for  the 
Hanson  Aggregates'  Felton  Plant 
***** 

Dated:  February  1,  2001. 
Joseph  E.  Doddridge, 

Acting  Assistant  Secretary  for  Fish  and 

Wildlife  and  Parks. 

[FR  Doc.  01-3129  Filed  2-6-01;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Servica 

50  CFR  Part  17 
RIN  1018-AG27 

Endangered  and  Threatened  Wildlife 
and  Plants;  Rnal  Determination  of 
Critical  (Habitat  for  the  lyiorro 
ShouldertMnd  Snail  (Helmlnthoglypta 
walkeriana) 

agency:  Fish  and  Wildlife  Service, 

interior. 

ACnON:  Final  rule. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  designate 
critical  habitat  for  the  Morro 
shoulderband  snail  [Helminthoglypta 
walkeriana)  pursuant  to  the  Endangered 
Species  Act  of  1973,  as  amended  (Act). 
The  Morro  shoulderband  snail  is  listed 
as  endangered  under  the  Act.  A  total  of 
approximately  1,039  hectares  (2,566 
acres)  faU  within  the  boundaries  of 
designated  critical  habitat.  Critical 
habitat  for  the  Morro  shoulderband  snail 
is  located  in  San  Luis  Obispo  Coimty, 
California. 

Section  7  of  the  Act  requires  Federal 
agencies  to  ensiue  that  actions  they 
authorize,  fund,  or  cany  out  are  not 
likely  to  destroy  or  adversely  modify 
designated  critical  habitat.  As  required 
by  section  4  of  the  Act,  we  considered 
economic  and  other  relevant  impacts 
prior  to  making  a  final  decision  on  what 
areas  to  designate  as  critical  habitat. 
DATES:  This  final  rule  is  effective  March 
9,  2001. 

ADDRESSES:  The  complete 
administrative  record  for  this  rule  is  on 
file  at  the  U.S.  Fish  and  Wildlife 
Service,  Ventura  Fish  and  Wildlife 
Office.  2493  Portola  Road,  Suite  B, 
California  93003.  The  complete  file  for 
this  rule  is  available  for  public 
inspection,  by  appointment,  diuing 
normal  business  hoiu^  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Noda,  Ventura  Fish  and  Wildlife 


Office,  at  the  above  address  (telephone 
805/644-1766;  facsimile  805/644-3958). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Morro  shoulderband  snail  was 
first  described  as  Helix  walkeriana  by 
Hemphill  (1911)  based  on  collections 
made  "near  Morro,  California."  He  also 
described  a  subspecies,  based  on 
sculptiual  featiu«s  of  the  shell.  Helix 
walkeriana.  Helix  var.  mormensis,  that 
was  collected  "near  San  Luis  Obispo 
City"  (1985).  The  Morro  shoulderband 
snail  is  also  commonly  known  as  the 
banded  dune  snail  and  belongs  to  the 
class  Gastropoda  and  family 
Helminthoglyptidae. 

The  shell  of^ the  Morro  shoulderband 
snail  has  5-6  whorls.  Its  dimensions  are 
18  to  29  millimeters  (mm)  (0.7  to  1.1 
inches  (in.))  in  diameter  and  14  to  25 
mm  (0.6  to  1.0  in.)  in  height.  The  Morro 
shoidderband  snail  can  be  distinguished 
from  the  Big  Sur  shoulderband  snail 
[Helminthoglypta  umbilicata),  another 
native  snail  in  the  same  area,  by  its 
more  globose  (globe-shaped)  shell  shape 
and  presence  of  incised  (deeply  cut) 
spiral  grooves  (Roth  1985).  The  Morro 
shoulderband  snail  has  spiral  striae 
(longitudinal  ridges)  as  well  as 
transverse  striae  giving  it  a 
"checkerboard"  appearance.  Further, 
there  are  raised  papillae  (bumps)  at  the 
intersections  of  some  of  the  striae.  The 
shell  of  the  Big  Sur  shoulderband  snail 
tends  to  be  flatter  and  shinier,  and 
rarely  has  spiral  striae.  It  also  has 
malleations  (dents)  and  tends  to  be 
darker  in  color.  The  Morro 
shoulderband 's  spire  is  low-domed,  and 
half  or  more  of  the  umbilicus  (the  cavity 
in  the  center  of  the  base  of  a  spiral  shell 
that  is  surrounded  by  the  whorls)  is 
covered  by  the  apertural  (small  of>ening) 
lip  (Roth  1985).  The  brown  garden  snail 
[Helix  aspersa)  also  occurs  in  Los  Osos 
with  the  Morro  shoulderband  snail  and 
has  a  marbled  pattern  on  its  shell, 
whereas  the  Morro  shoulderband  snail 
has  one  narrow  dark  brown  spiral  band 
on  the  shoulder. 

The  Morro  shoulderband  snail  is 
found  only  in  western  San  Luis  Obispo 
Coimty.  At  the  time  of  its  addition  to  the 
List  of  Endangered  and  Threatened 
Wildlife  on  December  15,  1994  (59  FR 
64613),  the  Morro  shoulderband  snail 
was  known  to  be  distributed  near  Morro 
Bay.  Its  currenUy  known  range  includes 
areas  south  of  Morro  Bay,  west  of  Los 
Osos  Creek  and  north  of  Hazard  Canyon. 
Historically,  the  species  has  also  been 
reported  near  the  city  of  San  Luis 
Obispo  (type  locality  for  "morroe/isis") 
and  south  of  Cayucos  (Roth  1985). 

The  Morro  shoulderband  snail  occurs 
in  coastal  dune  and  scrub  communities 
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and  maritime  chaparral.  Through  most 
of  its  range,  the  dominant  shrub 
associated  with  the  snail's  habitat  is 
mock  heather  [Ericameria  ericoides). 
Other  prominent  shrub  and  succulent 
species  are  buckwheat  {.Eriogonum 
parvifoljum),  eriastrum  (Eriastmm 
densi folium),  chamisso  lupine  [Lupinus 
chamissonis],  dudieya  (Dudleya  sp.), 
and  in  more  inland  locations,  California 
sagebrush  [Artemisia  califomica], 
coyote  brush  (Baccharis  pilularis),  and 
black  sage  [Salvia  mellifera)  (Roth 
1985). 

Away  from  the  immediate  coast, 
immature  scrub  in  earlier  successional 
stages  may  offer  more  favorable  shelter 
sites  than  mature  stands  of  coastal  dime 
scrub.  The  immature  shrubs  provide 
canopy  shelter  for  the  snail,  whereas  the 
lower  limbs  of  larger  older  shrubs  may 
be  too  far  off  the  ground  to  offer  good 
shelter.  In  addition,  mature  stands 
produce  twiggy  litter  that  is  low  in  food 
value  (Roth  1985). 

No  studies  or  docxunented 
observations  exist  on  the  feeding 
behaviors  of  the  Morro  shoidderband 
snail.  Hill  (1974)  suggested  that  the 
snail  probably  feeds  on  the  fungal 
mycelia  (webs  or  mats  of  non- 
reproductive  fungal  strands)  growing  on 
decaying  plant  litter.  The  Morro 
shoidderband  snail  is  not  a  garden  pest 
and  is  essentially  harmless  to  gardens 
(Chambers  1997). 

Sarcophagid  flies  (family  of  flies  that 
rely  on  a  host  to  complete  its  life-cycle) 
have  been  observed  to  parasitize  the 
Morro  shoulderband  snail.  Empty 
puparia  ("cases"  left  behind  by  adult 
flies  emerging  from  pupae)  were 
observed  in  empty  snail  shells  by  Hill 
(1974),  Roth  (1985),  and  Kim  Toimeh 
(Service,  pers.  comm.  1997).  Hill  (1974) 
and  Roth  (1985)  suggested  that  mortality 
from  infestations  of  larvae  of  this 
parasitic  fly  often  occins  before  the 
snails  reach  reproductive  maturity.  The 
flies  may  have  a  significant  impact  on 
the  population  of  the  snail  (Roth  1985). 
Seasonal  drought  and/or  heat  may 
contribute  to  the  snail's  egg  mortality 
(Roth  1985).  Based  on  shell 
examination.  Roth  (1985)  also  suggested 
that  rodents  may  prey  on  the  snail. 

The  Morro  shoulderband  snail  is 
threatened  by  destruction  of  its  habitat 
due  to  increasing  development  and  by 
degradation  of  its  habitat  due  to 
invasion  of  nonnative  plant  species 
(e.g.,  veldt  grass  [Ehrharta  calycina), 
structuxal  changes  to  its  habitat  due  to 
maturing  of  dime  vegetation,  and 
recreational  use  (e.g.,  heavy  off-highway 
activity).  In  addition  to  the  known 
threats,  possible  threats  to  the  snail 
include  competition  for  resources  with 
the  nonnative  brown  garden  snail 


(although  no  assessment  has  been  made 
of  possible  dietary  overlap  between  the 
species);  the  small  and  isolated  nature 
of  the  remaining  populations;  the  use  of 
pesticides  (including  snail  and  slug 
baits);  and  the  introduction  of  nonnative 
predatory  snails,  such  as  Oxycheilus  sp. 

Previous  Federal  Action 

We  entered  into  a  contract  with  the 
Sierra  Club  Foundation,  San  Francisco, 
California,  to  investigate  the  status  of 
California  land  snails.  A  final  report 
dated  August  25, 1975,  contfiined  data 
indicating  that  several  of  the  snails 
studied  could  be  considered  candidates 
for  listing  as  threatened  or  endangered 
species.  On  April  28, 1976,  we  proposed 
endangered  or  threatened  status  for  32 
land  snails  in  the  Federal  Register  (41 
FR  17742).  This  proposal  included  the 
Morro  shoidderband  snail  (under  the 
common  name  "banded  dune  snail")  as 
endangered.  However,  we  withdrew  the 
proposed  rulemaking  on  December  10, 
1979  (44  FR  70796),  because  of  the  1978 
amendments  to  the  Act,  which  required 
the  withdrawal  of  proposals  over  2  years 
old. 

In  1984,  we  undertook  a  status  review 
of  the  snail,  which  ended  in  a  report  by 
Roth  (1985).  Based  on  that  report,  we 
included  the  Morro  shoulderband  snail 
as  a  category  one  species  in  the  Animal 
Notices  of  Review  of  May  22, 1984  (49 
FR  21664);  January  6,  1989  (54  FR  554); 
and  November  21,  1991  (56  FR  58820). 
A  category  one  species  is  one  on  which 
we  have  sufficient  information  to 
support  a  listing. 

On  December  23, 1991,  we  published 
a  proposed  nde  in  the  Federal  Register 
(56  FR  66400)  to  list  five  plants  and  the 
Morro  shoulderband  snail  as 
endangered.  We  reopened  the  comment 
period  on  June  8.  1992  (57  FR  24221). 
On  December  15, 1994,  we  published  a 
final  rule  adding  the  Mono 
shoulderband  snail  and  four  plants  to 
the  List  of  Endangered  and  Threatened 
Wildlife  as  endangered  species  (59  FR 
64613).  We  published  a  final  recovery 
plan  in  September  1998. 

At  the  time  of  listing,  we  concluded 
that  designation  of  critical  habitat  for 
the  Morro  shoulderband  snail  was  not 
prudent  because  such  designation 
would  not  benefit  the  species.  We  were 
also  concerned  that  critical  habitat 
designation  would  likely  result  in  an 
increased  threat  of  vandalism  or 
collection  of  the  species.  However,  we 
have  determined  that  instances  of 
vandalism  have  not  increased  since  the 
listing  of  the  Morro  shoulderband  snail, 
and  the  threats  to  this  species  and  its 
habitat  from  specific  instances  of 
collection  and  habitat  destruction  do 
not  outweigh  the  broader  educational. 


potential  regulatory,  and  other  possible 
benefits  that  designation  of  critical 
habitat  would  provide  for  this  species. 
A  designation  of  critical  habitat  can 
provide  educational  benefits  by  formally 
identifying  those  areas  essential  to  the 
conservation  of  the  species.  These  areas 
were  already  identified  in  the  recovery 
plan  as  the  focus  of  our  recovery  efforts 
for  the  Morro  shoulderband  snail. 
Therefore,  we  conclude  that  the  benefits 
of  designating  critical  habitat  on  lands 
essential  for  the  conservation  of  the 
Morro  shoulderband  snail  will  not 
increase  incidences  of  vandalism  above 
current  levels  for  this  species. 

On  March  4, 1999,  the  Southwest 
Center  for  Biological  Diversity,  the 
Center  for  Biological  Diversity,  and 
Christians  Caring  for  Creation  filed  a 
lawsuit  in  the  Northern  District  of 
California  against  the  Service  for  foilure 
to  designate  critical  habitat  for  seven 
species  including  the  Morro 
shoulderband  snail.  On  November  5, 

1999,  the  district  court  dismissed  the 
plaintiffs'  lawsuit  pursuant  to  a 
settlement  agreement  entered  into  by 
the  parties.  Under  the  settlement 
agreement,  we  agreed  to  submit  a 
proposed  determination  of  critical 
habitat  for  the  Morro  shoulderband  snail 
by  July  1,  2000,  and  to  submit  a  final 
designation  to  the  Federal  Register  by 
February  1,  2001. 

The  proposed  rule  to  designate 
critical  habitat  for  the  Morro 
shoulderband  snail  was  published  in 
the  Federal  Register  on  July  12,  2000 
(65  FR  42962).  A  total  of  approximately 
1,039  hectares  (ha)  (2,566  acres  (ac))  was 
proposed  as  critical  habitat  for  the 
Morro  shoulderband  snail  in  San  Luis 
Obispo  County,  California.  The 
comment  period  was  open  until 
September  11,  2000.  On  November  21, 

2000,  we  published  a  notice  (65  FR 
69896)  announcing  the  reopening  of  the 
comment  period  and  a  notice  of 
availability  of  the  draft  economic 
analysis  on  the  proposed  determination. 
The  comment  period  was  open  an 
additional  16  days,  until  December  6, 
2000.  Publication  of  this  final  rule  is 
consistent  with  the  settlement 
agreement. 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as:  (i)  The  specific  areas 
within  the  geographic  area  occupied  by 
a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
featiu«s  (I)  essential  to  the  conservation 
of  the  species  and  (II)  that  may  require 
special  management  considerations  or 
protection;  and  (ii)  specific  areas 
outside  the  geographic  area  occupied  by 
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I  species  at  the  time  it  is  listed,  upon 

determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  that  are 
necessary  to  bring  an  endangered 
species  or  a  threatened  species  to  the 
point  at  which  listing  under  the  Act  is 
no  longer  necessary. 

Critical  habitat  receives  protection 
under  section  7  of  the  Act  through 
prohibition  against  destruction  or 
adverse  modification  of  critical  habitat 
with  regard  to  actions  carried  out, 
funded,  or  authorized  by  a  Federal 
agency.  Section  7  also  requires 
conferences  on  Federal  actions  that  eire 
likely  to  result  in  the  destruction  or 
adverse  modification  of  critical  habitat. 
In  our  regulations  at  50  CFR  402.02,  we 
define  destruction  or  adverse 
modification  as  "*   *   *  the  direct  or 
indirect  alteration  that  appreciably 
diminishes  the  value  of  critical  habitat 
for  both  the  survival  and  recovery  of  a 
listed  species.  Such  alterations  include, 
but  are  not  limited  to,  alterations 
adversely  modifying  any  of  those 
physical  or  biological  featmes*  that  were 
the  basis  for  determining  the  habitat  to 
be  critical."  Aside  from  the  added 
protection  that  may  be  provided  under 
section  7,  the  Act  does  not  provide  other 
forms  of  protection  to  lands  designated 
as  critical  habitat. 

Because  consultation  imder  section  7 
of  the  Act  does  not  apply  to  activities  on 
private  or  other  non-Federal  lands  that 
do  not  involve  a  Federal  nexus,  critical 
habitat  designation  would  not  afford 
any  additional  protections  under  the 
Act  against  such  activities. 

In  order  to  be  included  in  a  critical 
habitat  designation,  habitat  must  first  be 
"essential  to  the  conservation  of  the 
species."  Critical  habitat  designations 
identify,  to  the  extent  known  using  the 
best  scientific  and  commercial  data 
available,  habitat  areas  that  provide 
essential  life  cycle  needs  of  the  species 
a.e.,  areas  on  which  are  found  the 
primary  constituent  elements  defined  at 
50  CFR  424.12(b)). 

I  j  Section  4  requires  that  we  designate 
critical  habitat  at  the  time  of  listing  and 
based  on  what  we  know  at  the  time  of 
the  designation.  When  we  designate 
critical  habitat  at  the  time  of  listing  or 
under  short  court-ordered  deadlines,  we 
will  often  not  have  sufficient 
information  to  identify  all  areas  of 
critical  habitat.  We  are  required, 
nevertheless,  to  make  a  decision  and 
thus  must  base  our  designations  on 
what,  at  the  time  of  designation,  we 
know  to  be  critical  habitat. 

Within  the  geographic  area  occupied 
by  the  species,  we  will  designate  only 
areas  cmrentiy  known  to  be  essential. 


Essential  areas  should  already  have  the 
features  and  habitat  characteristics  that 
are  necessary  to  sustain  the  species.  We 
will  not  speculate  about  what  areas 
might  be  found  to  be  essential  if  better 
information  became  available,  or  what 
areas  may  become  essential  over  time.  If 
the  information  available  at  the  time  of 
designation  does  not  show  that  an  area 
provides  essential  life  cycle  needs  of  the 
species,  then  the  area  should  not  be 
included  in  the  critical  habitat 
designation.  Within  the  geographic  area 
occupied  by  the  species,  we  will  not 
designate  areas  that  do  not  now  have  the 
primary  constituent  elements,  as 
defined  at  50  CFR  424.12(b),  which 
provide  essential  life  cycle  needs  of  the 
species. 

Our  regulations  state  that,  "The 
Secretary  shall  designate  as  critical 
habitat  areas  outside  the  geographic  area 
presently  occupied  by  the  species  only 
when  a  designation  limited  to  its 
present  range  would  be  inadequate  to 
ensure  the  conservation  of  the  species 
(50  CFR  424.12(e)).  Accordingly,  when 
the  best  available  scientific  and 
conunercial  data  do  not  demonstrate 
that  the  conservation  needs  of  the 
species  require  designation  of  critical 
habitat  outside  of  occupied  areas,  we 
will  not  designate  critical  habitat  in 
areas  outside  the  geographic  area 
occupied  by  the  species. 

Our  Policy  on  Information  Standards 
Under  the  Endangered  Species  Act, 
published  in  the  Federal  Register  on 
July  1,  1994  (59  FR  34271),  provides 
criteria,  establishes  procediu-es,  and 
provides  guidance  to  ensure  that  our 
decisions  represent  the  best  scientific 
and  commercial  data  available.  It 
requires  our  biologists,  to  the  extent 
consistent  with  the  Act,  and  with  the 
use  of  the  best  scientific  and 
commercial  data  available,  to  use 
primary  and  original  sources  of 
information  as  the  basis  for 
reconunendations  to  designate  critical 
habitat.  When  determining  which  areas 
are  critical  habitat,  a  primary  source  of 
information  should  be  the  listing 
package  for  the  species.  Additional 
information  may  be  obtained  from  a 
recovery  plan,  articles  in  peer-reviewed 
journals,  conservation  plans  developed 
by  States  and  counties,  scientific  status 
surveys  and  studies,  and  biological 
assessments  or  other  unpublished 
materials  (i.e.,  gray  literatiue). 

Habitat  is  often  dynamic,  and 
populations  may  move  bom  one  area  to 
another  over  time.  Furthermore,  we 
recognize  that  designation  of  critical 
habitat  may  not  include  all  of  the 
habitat  areas  that  may  eventually  be 
determined  to  be  necessary  for  the 
recovery  of  the  species.  For  these 


reasons,  all  should  understand  that 
critical  habitat  designations  do  not 
signal  that  habitat  outside  the 
designation  is  unimportant  or  may  not 
be  required  for  recovery.  Areas  outside 
the  critical  habitat  designation  will 
continue  to  be  subject  to  conservation 
actions  that  may  be  implemented  under 
section  7(a)(1)  and  to  the  regiUatory 
protections  afforded  by  the  section 
7(a)(2)  jeopardy  standard  and  the 
section  9  take  prohibition,  as 
determined  on  the  basis  of  the  best 
available  information  at  the  time  of  the 
action.  We  specifically  anticipate  that 
federally  funded  or  assisted  projects 
affecting  listed  species  outside  their 
designated  critical  habitat  areas  may 
still  result  in  jeopardy  findings  in  some 
cases.  Similarly,  critical  habitat 
designations  made  on  the  basis  of  the 
best  available  information  at  the  time  of 
designation  will  not  control  the 
direction  and  substance  of  future 
recovery  plans,  habitat  conservation 
plans,  or  other  species  conservation 
planning  efforts  if  new  information 
available  to  these  planning  efforts  calls 
for  a  different  outcome. 

Methods 

As  required  by  the  Act  and 
regidations  (section  4(b)(2)  and  50  CFR 
424.12),  we  used  the  best  scientific 
information  available  to  determine  areas 
that  contain  the  physical  and  biological 
featiu^s  that  are  essential  for  the 
survival  and  recovery  of  the  Morro 
shoulderband  snail.  This  information 
included  data  from  research  and  survey 
observations  published  in  peer- 
reviewed  articles,  recovery  criteria 
outlined  in  the  recovery  plan,  regional 
Geographic  Information  System  (CIS) 
vegetation  coverages,  and  data  collected 
from  reports  submitted  by  biologists 
holding  section  10(a)(1)(A)  recovery 
permits. 

Primary  Constituent  Elements 

In  accordance  with  section  3(5)(A)(i} 
of  the  Act,  and  regulations  at  50  CFR 
424.12,  in  determining  which  areas  to 
propose  as  critical  habitat,  we  are 
required  to  consider  those  physical  and 
biological  features  (primary  constituent 
elements)  that  are  essential  to  the 
conservation  of  the  species.  These 
include,  but  are  not  limited  to,  space  for 
individual  and  population  growth  and 
for  normal  behavior;  food,  water,  or 
other  nutritional  or  physiological 
requirements;  cover  or  shelter;  sites  for 
breeding  and  reproduction;  and  habitats 
that  are  protected  from  disturbance  or 
are  representative  of  the  historic  and 
ecological  distributions  of  a  species. , 

The  primary  constituent  elements  of 
critical  habitat  for  the  Morro 
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shoulderband  snail  are  those  habitat 
components  that  are  essential  for  the 
primary  biological  needs  of  foraging, 
sheltering,  reproduction,  and  dispersal. 
The  areas  we  are  proposing  to  designate 
as  critical  habitat  provide  these  primary 
constituent  elements,  which  are:  sand  or 
sandy  soils  needed  for  reproduction;  a 
slope  not  greater  than  10  percent  to 
focilitate  movement  of  individuals;  and 
the  presence  of  native  coastal  dune 
scrub  vegetation.  This  vegetation  is 
typically,  but  not  exclusively, 
represented  by  mock  heather, 
buckwheat,  eriastrum,  chamisso  lupine, 
dudleya,  and  m  more  inland  locations, 
California  sagebrush,  coyote  brush,  and 
black  sage.  Some  of  the  habitat  in  the 
critical  habitat  units  could  be  improved 
through  habitat  rehabilitation  or 
improved  management  (e.g.,  removal  of 
nonnative  species). 

Criteria  Used  To  Identify  Critical 
Habitat 

In  an  effort  to  map  areas  that  have  the 
features  essential  to  the  conservation  of 
the  species,  we  used  data  on  known 
Morro  shoidderband  snail  locations  and 
conservation  planning  areas  that  were 
identified  in  the  final  recovery  plan 
(Service  1998)  as  essential  for  the 
recovery  of  the  species.  All  of  the 
critical  habitat  areas  are  occupied. 
Given  the  habitat-related  threats  to  the 
species  discussed  above  and  in  more 
detail  in  the  final  rule  (59  PR  64613),  we 
believe  the  areas  we  are  designating  as 
critical  habitat  may  need  special 
management  considerations  or 
protection. 


In  defining  critical  habitat  boundaries, 
we  made  an  effort  to  avoid  developed 
areas  such  as  towns  and  other  similar 
lands,  that  are  unlikely  to  contain 
primary  constituent  elements  essential 
for  Morro  shoulderband  snail 
conservation.  Areas  of  existing  features 
and  structures  within  the  unit 
boundaries,  such  as  buildings,  roads, 
aqueducts,  railroads,  airports,  and 
paved  areas,  will  not  contain  one  or 
more  of  the  primary  constituent 
elements.  Federal  actions  limited  to 
these  areas,  therefore,  would  not  trigger 
a  section  7  consultation,  unless  they 
affect  the  species  and/or  the  primary 
constituent  elements  in  adjacent  critical 
habitat. 

We  also  considered  the  existing  status 
of  lands  in  designating  areas  as  critical 
habitat.  The  Morro  shoidderband  snail 
i5  known  to  occur  on  State,  county,  and 
private  lands.  Section  10(a)(1)(B)  of  the 
Act  authorizes  us  to  issue  permits  for 
the  take  of  listed  species  incidental  to 
otherwise  lawful  activities.  An 
incidental  take  permit  application  must 
be  supported  by  a  habitat  conservation 
plan  (HCP)  that  identifies  conservation 
measures  that  the  permittee  agrees  to 
implement  for  the  species  to  minimize 
and  mitigate  the  impacts  of  the 
requested  incidental  take.  Non-Federal 
public  lands  and  private  lands  that  are 
covered  by  an  existing  operative  HCP 
and  executed  implementation 
agreement  (LA)  for  the  Morro 
shoulderband  snail  under  section 
10(a)(1)(B)  of  the  Act  are  not  designated 
as  critical  habitat  because  the  benefits  of 
exclusion  outweigh  the  benefits  of 


inclusion  as  discussed  in  section  4(b)(2) 
of  the  Act. 

Critical  Habitat  Designation 

The  approximate  area  encompassing 
designated  critical  habitat  by  land 
ownership  is  shown  in  Table  1. 
Designated  critical  habitat  includes 
Mnrro  shoulderband  snail  habitat 
throughout  the  species'  existing  range  in 
the  United  States  (i.e.,  San  Luis  Obispo 
County,  California).  Lands  designated 
are  under  private.  State,  and  local 
ownership.  The  species  is  not  known  to 
occiu  or  to  have  historically  occurred  on 
Federal  lands.  Lands  designated  as 
critical  habitat  have  been  divided  into 
three  Critical  Habitat  Units.  All  of  the 
designated  areas  need  special 
management,  and  the  final  recovery 
plan  for  the  snail  provides  guidance  on 
management  of  these  areas  for  the  snail. 
To  recover,  the  snail  needs  habitat  that 
is  intact  and  relatively  unfragmented  by 
urban  development,  and  that  is  secure 
from  threats  of  non-native  snail 
predation,  pesticides,  recreational  use, 
and  invasion  of  non-native  plants. 
Special  management  needs  include 
controlling  non-native  pest  plants  to 
maintain  intact  native  habitat,  restoring 
and  maintaining  connectivity  among 
isolated  populations  to  preserve  genetic 
diversity,  controlling  pesticides  in  snail 
areas,  controlling  non-native  predatory 
snails,  and  restoring  native  plant 
communities. 

Brief  descriptions  of  each  unit,  our 
reasons  for  designating  it  as  critical 
habitat,  are  presented  below. 


Table  1  .—Approximate  Critical  Habitat  in  Hectares  (ha)  and  Acres  (ac)  by  County  and  Land  Ownership 

[Area  estimates  reflect  critical  habitat  unit  tx)undaries.  Not  all  the  areas  within  ttiose  broad  txjundaries,  such  as  cities,  towns,  or  other  develop- 


ments, will  be  considered 
shoukjerfoand  snail] 


critical  hatMtat  since  these  areas  do  not  contain  habitat  considered  essential  to  the  survival  of  the  Morro 


County 

Federal  land 

Local/State 
land 

Private  land 

Total 

San  Luis  Obispo 

N/A 

790  ha 
(1,951  ac) 

249  ha 
(615  ac) 

1,039  ha 
(2,566  ac) 

Unit  1:  Morro  Spit  and  West  Pecho 

Unit  1  encompasses  areas  managed  by 
Montana  de  Oro  State  Park  (Dimes 
Natiiral  Preserve)  and  the  City  of  Morro 
Bay  (north  end  of  spit),  including  the 
length  of  the  spit  and  the  foredime  areas 
extending  south  toward  Hazard  Canyon. 
The  imit  provides  dune  scrub  habitat  for 
the  populations  of  Morro  shoulderband 
'  snail  that  live  there.  The  spit's 
windward  side  and  its  north  end  are 
non-vegetated;  patches  of  vegetation 
occiu'  along  its  leeward  side  on  Morro 
Bay.  The  West  Pecho  portion  of  this  unit 
lies  to  the  east  of  the  Morro  Spit 


Conservation  Planning  Area  and  is 
bounded  on  the  east  by  Pecho  Road  and 
the  community  of  Los  Osos.  It  extends 
north  to  the  Bay  and  south  to  Hazard 
Canyon.  Elevations  range  from  sea  level 
on  the  Bay  to  about  75  meters  (m)  (250 
feet  (ft))  along  its  southeastern  edge. 
Vegetation  associations  include  coastal 
dune  scrub,  with  coastal  sage  scrub 
clo.ser  to  Hazard  Canyon. 

The  California  Department  of  Fish 
and  Game  owns  an  ecological  reserve  in 
this  unit,  which  is  managed 
cooperatively  with  adjoining  State  Park 
property.  Privately-owned  lands  occur 


to  the  northeast  in  the  community  of 
Los  Osos,  but  private  lands  are  not 
included  in  this  unit  and  are  not 
reflected  in  the  approximate  area  of  the 
critical  habitat  designated. 
Approximately  676  ha  (1,670  ac)  occur 
on  State  land,  and  65  ha  (160  ac)  occur 
on  local  govenunent  land. 

The  protection  and  recovery  of  this 
unit  is  essential  to  maintain  the  genetic 
diversity  of  the  Morro  shoulderband 
snail.  It  contains  several  significant, 
viable  populations,  and  provided 
suitable  habitat  conditions  are 
maintained  through  proper 
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liianagement,  this  unit  will  provide  for 
connectivity  and  dispersal  between 
populations,  thereby  maintaining 
genetic  diversity  over  the  long-term. 

Unit  2:  South  Los  Osos 

Unit  2  is  bounded  on  the  north  and 
east  by  residential  development  in  the 
commimity  of  Los  Osos  and  agricultural 
fields.  The  area  on  the  lower  slopes  of 
the  Irish  Hills,  where  the  vegetation  is 
composed  of  maritime  chaparral,  is 
considered  essential  to  the  conservation 
of  the  Morro  shoulderband  snail.  We 
designated  approximately  129  ha  (320 
ac)  of  this  area  as  critical  habitat.  "This 
area  is  currendy  privately  owned.  The 
California  Department  of  Fish  and  Game 
is  expected  to  acquire  the  204  acre 
Morro  Palisades  property  within  this 
imit  early  in  2001. 

This  area  contains  a  core  population 
that  can  be  expanded,  and  threats  to  the 
species  reduced,  with  appropriate 
management.  Special  management 
considerations  are  necessary  in  this  imit 
for  the  protection  and  recovery  of  this 
population,  and  these  are  not  currently 
in  place.  If  suitable  habitat  conditions 
are  maintained  through  proper 
management,  this  imit  will  provide  the 
ecological  conditions  for  which  this 
snail  is  found. 

Unit  3:  Northeast  Los  Osos 

The  Northeast  Los  Osos  Critical 
Habitat  Unit  includes  undeveloped 
areas  between  Los  Osos  Creek  and 
Baywood  Park  and  is  divided  by  South 
Bay  Boulevard.  Its  elevation  range  is 
from  sea  level  to  about  30  m  (100  ft). 
Vegetation  is  dominated  by  variants  of 
coastal  sage  and  dune  scrub,  with 
scattered  stands  of  manzanita 
(Arctostaphylos  spp.)  and  coast  live  oak 
(Quercus  agrifolia).  The  Morro 
shoulderband  snail  is  known  to  occupy 
this  unit.  This  unit  includes  the  State- 
and  county-owned  Elfin  Forest  Preserve, 
portions  of  Morro  Bay  State  Park,  and 
privately  owned  lands.  The  Los  Osos 
Center,  Hord  Residential,  and  MCI/ 
Worldcom  HCPs  fall  within  the  unit 
boundaries,  but  areas  where  incidental 
take  of  the  Morro  shoulderband  snail 
has  been  authorized  are  not  being 
designated  for  critical  habitat. 
Approximately  49  ha  (121  ac)  of 
designated  critical  habitat  in  this  unit 
occur  on  State  land,  and  119  ha  (295  ac) 
occur  on  private  land.  The  Bureau  of 
Land  Management  is  expected  to 
acquire  5  acres  of  privately  owned  land 
within  this  unit  early  in  2001 . 

This  unit  supports  the  most  northern 
intact  habitat  for  the  snail.  The 
protection  and  recovery  of  this  unit  is 
essential  to  maintain  the  genetic 
variability  of  the  species  and  the  full 


range  of  ecological  setting  within  which 
the  snail  is  found.  Special  management 
considerations  are  necessary  in  this  unit 
for  the  protection  and  recovery  of  this 
population,  and  these  are  not  currently 
in  place.  The  unit  has  favorable  habitat 
conditions  for  the  expansion  and 
persistence  of  the  core  population,  and 
with  the  reduction  of  threats  through 
appropriate  management,  this  area 
should  support  a  larger  Morro 
shoulderband  snail  population,  hence 
contribute  to  the  recovery  of  the  species. 

Efifects  of  Critical  Habitat  Designation 

Section  7    Consultation 

Section  7(a)  of  the  Act  requires 
Federal  agencies,  including  the  Service, 
to  ensure  that  actions  they  fund, 
authorize,  or  carry  out  are  not  likely  to 
jeopardize  the  continued  existence  of  a 
threatened  or  endangered  species,  or 
result  in  the  destruction  or  adverse 
modification  of  critical  habitat  to  the 
extent  that  the  action  appreciably 
diminishes  the  value  of  the  critical 
habitat  for  the  survival  and  recovery  of 
the  species.  When  multiple  units  of 
critical  habitat  are  designated,  each  unit 
may  serve  as  the  basis  of  a  jeopardy 
analysis  if  protection  of  different  facets 
of  the  species'  life  cycle  or  its 
distribution  are  essential  to  the  species 
as  a  whole  for  both  its  survival  and 
recovery.  Individuals,  organizations. 
States,  local  governments,  and  other 
non-Federal  entities  are  affected  by  the 
designation  of  critical  habitat  only  if 
their  actions  occur  on  Federal  lands, 
require  a  Federal  permit,  license,  or 
other  authorization,  or  involve  Federal 
funding.  In  50  CFR  402.01  "jeopardize 
the  continued  existence"  (of  a  species) 
is  defined  as  engaging  in  an  appreciable 
reduction  in  the  likelihood  of  survival 
and  recovery  of  a  listed  species. 
"Destruction  or  adverse  modification" 
(of  critical  habitat)  is  defined  as  a  direct 
or  indirect  alteration  that  appreciably 
diminishes  the  value  of  critical  habitat 
for  the  survival  and  recovery  of  the 
listed  species  for  which  critical  habitat 
was  designated.  Thus,  the  definitions  of 
"jeopardy"  to  the  species  and  "adverse 
modification"  of  critical  habitat  are 
nearly  identical. 

Section  7(a)  of  the  Act  requires 
Federal  agencies,  including  the  Service, 
to  evaluate  their  actions  with  respect  to 
any  species  that  is  proposed  or  listed  as 
endangered  or  threatened,  and  with 
respect  to  its  critical  habitat,  if  any  is 
designated  or  proposed.  Regulations 
implementing  this  interagency 
cooperation  provision  of  the  Act  are 
codified  at  50  CFR  part  402.  Section 
7(a)(4)  requires  Federal  agencies  to 
confer  with  us  on  any  action  that  is 


likely  to  jeopardize  the  continued 
existence  of  a  proposed  species  or  result 
in  destruction  or  adverse  modification 
of  proposed  critical  habitat.  Conference 
reports  provide  conservation 
recommendations  to  assist  the  agency  in 
eliminating  conflicts  that  may  be  caused 
by  the  proposed  action.  The 
conservation  recommendations  in  a 
conference  report  are  advisory.  If  a 
species  is  listed  or  critical  habitat  is 
designated,  section  7(a)(2)  requires 
Federal  agencies  to  ensure  that  activities 
they  authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  such  a  species  or  to  destroy 
or  adversely  modify  its  critical  habitat. 
If  a  Federal  action  may  affect  a  listed 
species  or  its  critical  habitat,  the 
responsible  Federal  agency  (action 
agency)  must  enter  into  consultation 
with  us.  Through  this  consultation,  we 
would  ensure  that  the  permitted  actions 
do  not  adversely  modify  critical  habitat. 

When  we  issue  a  biological  opinion 
concluding  that  a  project  is  likely  to 
result  in  the  destruction  or  adverse 
modification  of  critical  habitat,  we  also 
provide  reasonable  and  prudent 
alternatives  to  the  project,  if  any  are 
identifiable.  Reasonable  and  prudent 
alternatives  are  defined  at  50  CFR 
402.02  as  alternative  actions  identified 
during  consultation  that  can  be 
implemented  in  a  maimer  consistent 
with  the  intended  purpose  of  the  action, 
that  are  consistent  with  the  scope  of  the 
Federal  agency's  legal  authority  and 
jurisdiction,  that  are  economically  and 
technologically  feasible,  and  that  the 
Director  believes  would  avoid  resulting 
in  the  destruction  or  adverse 
modification  of  critical  habitat. 
Reasonable  and  prudent  alternatives  can 
vary  from  slight  project  modifications  to 
extensive  redesign  or  relocation  of  the 
project.  Costs  associated  with 
implementing  a  reasonable  and  prudent 
alternative  are  similarly  variable. 

Regulations  at  50  CFR  402.16  require 
Federal  agencies  to  reinitiate 
consultation  on  previously  reviewed 
actions  in  instances  where  critical 
habitat  is  subsequently  designated,  and 
the  Federal  agency  has  retained 
discretionary  involvement  or  control 
over  the  action  or  such  discretionary 
involvement  or  control  is  authorized  by 
law.  Consequently,  some  Federal 
agencies  may  request  reinitiation  of 
consultation  or  conferencing  with  us  on 
actions  for  which  formal  consultation 
has  been  completed,  if  those  actions 
may  affect  designated  critical  habitat, 
and  they  have  retained  discretionary 
involvement  in  the  action.  Further, 
some  Federal  agencies  may  have 
conferenced  with  us  on  proposed 
critical  habitat.  We  may  adopt  the 
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formal  conference  report  as  the 
biological  opinion  when  critical  habitat 
is  designated,  if  no  significant  new 
information  or  changes  in  the  action 
alter  the  content  of  the  opinion  (see  50 
CFR  402.10(d)). 

Activities  on  private  or  State  lands 
requiring  a  permit  from  a  Federal 
agency,  such  as  a  permit  from  the  U.S. 
Army  Corps  of  Engineers  (Corps)  imder 
section  404  of  the  Clean  Water  Act  or  a 
section  10(a)(1)(B)  permit  frt>m  the 
Service,  or  some  other  Federal  action, 
including  funding  (e.g. ,  from  the  Federal 
Highway  Administration  (FHA), 
Environmental  Protection  Agency 
(EPA),  or  Federal  Emergency 
Management  Agency  (FEMA)),  will  also 
continue  to  be  subject  to  the  section  7 
consultation  process.  Federal  actions 
not  affecting  Usted  species  or  critical 
habitat,  and  actions  on  non-Federal 
lands  that  are  not  federally  funded, 
authorized,  or  permitted,  do  not  require 
section  7  consultation. 

Section  4(b)(8)  of  the  Act  requires  us 
to  briefly  evaluate  and  describe  in  any 
proposed  or  final  regulation  that 
designates  critical  habitat  those 
activities  involving  a  Federal  action  that 
may  destroy  or  adversely  modify  such 
habitat,  or  that  may  be  affected  by  such 
designation. 

Activities  that,  when  carried  out, 
funded,  or  authorized  by  a  Federal 
agency,  may  affect  critical  habitat  and 
require  that  a  section  7  consultation  be 
conducted  include,  but  are  not  limited 
to: 

(1)  Activities  that  result  in  excavation, 
mechanized  land  clearing,  or 
imcontrolled  burning  of  coastal  dune 
scrub  vegetation;  and 

(2)  Activities  that  could  lead  to  the 
introduction  of  exotic  species  into 
occupied  Morro  shoulderband  snail 
habitat. 

Activities  that  may  destroy  or 
adversely  modify  critical  habitat  include 
those  that  alter  the  primary  constituent 
elements  to  an  extent  that  the  value  of 
critical  habitat  for  both  the  survival  and 
recovery  of  the  Morro  shoulderband 
snail  is  appreciably  reduced.  We  note 
that  such  activities  may  also  jeopardize 
the  continued  existence  of  the  species. 

To  properly  portray  the  effiects  of 
critical  habitat  designation,  we  must 
first  compare  the  section  7  requirements 
for  actions  that  may  affect  critical 
habitat  with  the  requirements  for 
actions  that  may  affect  a  listed  species. 
Section  7  prohibits  actions  funded, 
authorized,  or  carried  out  by  Federal 
agencies  from  jeopardizing  the 
continued  existence  of  a  listed  species 
or  destroying  or  adversely  modifying  the 
listed  species'  critical  habitat.  Actions 
likely  to  "jeopardize  the  continued 


existence"  of  a  species  are  those  that 
would  appreciably  reduce  the 
likelihood  of  the  species'  survival  and 
recovery.  Actions  likely  to  "destroy  or 
adversely  modify"  critical  habitat  are 
those  that  would  appreciably  reduce  the 
value  of  critical  habitat  for  the  siuvival 
and  recovery  of  the  listed  species. 

Common  to  both  definitions  is  an 
appreciable  detrimental  effect  on  both 
survival  and  recovery  of  a  listed  species. 
Given  the  similarity  of  these  definitions, 
actions  likely  to  destroy  or  modify 
critical  habitat  would  almost  always 
result  in  jeopardy  to  the  species 
concerned,  particularly  when  the  area  of 
the  proposed  action  is  occupied  by  the 
species  concerned. 

Designation  of  critical  habitat  in  areas 
occupied  by  the  Morro  shoulderband 
snail  is  not  likely  to  result  in  a 
regulatory  burden  above  that  already  in 
place  due  to  the  presence  of  the  listed 
species.  When  critical  habitat  is 
designated  in  imoccupied  areas,  the 
designation  could  result  in  an  increase 
in  regulatory  requirements  on  Federal 
agencies;  however,  all  of  the  critical 
habitat  designated  for  the  Morro 
shoulderband  snail  is  occupied. 

Federal  agencies  already  consult  with 
us  on  activities  in  areas  currently 
occupied  by  the  species  to  ensure  that 
their  actions  do  not  jeopardize  the 
continued  existence  of  the  species.  The 
actions  we  consult  on  include,  but  are 
not  limited  to: 

(1)  Activities  conducted  by  the  Corps 
(e.g.,  ordinance  removal); 

(2)  Road  construction  and 
maintenance  funded  by  the  FHA;  and 

(3)  Exotic  or  invasive  plant  removal 
by  pulling,  shoveling,  burning,  or 
hertiicide  application  by  Federal 
agencies  (e.g.,  EPA,  FEMA,  and  the 
Service). 

Exclusions  Under  Section  4(bH2) 

Subsection  4(b)(2)  of  the  Act  allows 
us  to  exclude  areas  from  critical  habitat 
designation  where  the  benefits  of 
exclusion  outweigh  the  benefits  of 
designation,  provided  the  exclusion  will 
not  result  in  the  extinction  of  the 
species.  For  the  following  reasons,  we 
believe  that  in  most  instances  the 
benefits  of  excluding  lands  with 
approved  HCPs  frttm  critical  habitat 
designations  will  outweigh  the  benefits 
of  including  them. 

(1)  Benefits  of  Inclusion 

The  benefits  of  including  HCP  lands 
in  critical  habitat  are  normally  small. 
The  principal  benefit  of  any  designated 
critical  habitat  is  that  activities  in  such 
habitat  that  may  affect  it  require 
consultation  under  section  7  of  the  Act. 
Such  consultation  would  ensure  that 


adequate  protection  is  provided  to  avoid 
adverse  modification  of  critical  habitat. 
Where  HCPs  are  in  place,  our 
experience  indicates  that  this  benefit  is 
small  or  non-existent.  Ciurently 
approved  and  permitted  HCPs  are 
already  designed  to  ensure  the  long- 
term  survival  of  covered  species  within 
the  plan  area.  Where  we  have  an 
approved  HCP,  lands  that  we  ordinarily 
would  define  as  critical  habitat  for  the 
covered  species  will  normally  be 
protected  in  reserves  and  other 
conservation  lands  by  the  terms  of  the 
HCPs  and  their  implementation 
agreements.  These  HCPs  and 
implementation  agreements  include 
management  measures  and  protections 
for  conservation  lands  that  are  crafted  to 
protect,  restore,  and  enhance  their  value 
as  habitat  for  covered  species. 

In  addition,  an  HCP  application  must 
itself  be  consulted  upon.  While  this 
consultation  will  not  look  specifically  at 
the  issue  of  adverse  modification  if 
critical  habitat  has  not  been  designated, 
it  will  look  at  the  very  similar  concept 
of  jeopardy  to  the  listed  species  in  the 
plan  area.  Because  HCPs  address  land 
use  within  the  plan  boundaries,  habitat 
issues  within  the  plan  boundaries  will 
have  been  thoroughly  addressed  in  the 
HCP  and  through  the  consultation  on 
the  HCP.  Our  experience  is  also  that, 
under  most  circumstances, 
consultations  under  the  jeopardy 
standard  will  reach  the  same  result  as 
consultations  under  the  adverse 
modification  standard.  Implementing 
regulations  (50  CFR  Part  402)  define 
"jeopardize  the  continued  existence  of 
and  "destruction  or  adverse 
modification  of  in  virtually  identical 
terms.  "Jeopardize  the  continued 
existence  of  means  to  engage  in  an 
action  "that  reasonably  would  be 
expected  to  reduce  appreciably  the 
likelihood  of  both  the  siurival  and 
recovery  of  a  listed  species." 
Destruction  or  adverse  modification 
means  an  alteration  that  appreciably 
diminishes  the  value  of  critical  habitat 
for  both  the  survival  and  recovery  of  a 
listed  species."  Common  to  both 
definitions  is  an  appreciable  detrimental 
effect  on  both  survival  and  recovery  of 
a  listed  species,  in  the  case  of  critical 
habitat  by  reducing  the  value  of  the 
habitat  so  designated.  Thus,  actions 
satisfying  the  standard  for  adverse 
modification  are  nearly  always  found  to 
also  jeopardize  the  species  concerned, 
and  the  existence  of  a  critical  habitat 
designation  does  not  materially  affect 
the  outcome  of  consultation.  Additional 
measures  to  protect  the  habitat  from 
adverse  modification  are  not  likely  to  be 
required. 
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Further,  HCPs  typically  provide  for 
^ater  conservation  benefits  to  a 
covered  species  than  section  7 
consultations  because  HCPs  assure  the 
long  term  protection  and  management  of 
a  covered  species  and  its  habitat,  and 
funding  for  such  management  through 
the  standards  found  in  the  5-Point 
Policy  for  HCPs  (64  FR  35242)  and  the 
HCP  No  Surprises  regulation  (63  FR 
8859).  Such  assurances  are  typically  not 
provided  by  section  7  consultations 
which,  in  contrast  to  HCPs,  often  do  not 
commit  the  project  proponent  to  long 
term  special  management  or  protections. 
Thus,  a  consultation  typically  does  not 
accord  the  lands  it  covers  the  extensive 
benefits  an  HCP  provides. 
j  The  development  and  implementation 
of  HCPs  provide  other  important 
conservation  benefits,  including  the 
development  of  biological  information 
to  guide  conservation  efforts  and  assist 
in  species  recovery,  and  the  creation  of 
innovative  solutions  to  conserve  species 
while  allowing  for  development.  The 
educational  benefits  of  critical  habitat, 
including  informing  the  public  of  areas 
that  are  important  for  the  long-term 
survival  and  conservation  of  the  species, 
are  essentially  the  same  as  those  that 
would  occiu-  from  the  public  notice  and 
comment  procedures  required  to 
establish  an  HCP,  as  well  as  the  public 
participation  that  occurs  in  the 
development  of  many  HCPs.  For  these 
reasons,  then,  we  believe  that 
designation  of  critical  habitat  has  little 
benefit  in  areas  covered  by  HCPs. 

(2)  Benefits  of  Exclusion 

11  The  benefits  of  excluding  HCPs  from 
Toeing  designated  as  critical  habitat  may 
be  more  significant.  During  two  public 
comment  periods  on  our  critical  habitat 
policy,  we  received  several  comments 
about  the  additional  regulatory  and 
economic  burden  of  designating  critical 
habitat.  These  include  the  need  for 
additional  consultation  with  the  Service 
and  the  need  for  additional  siuveys  and 
information  gathering  to  complete  these 
consultations.  HCP  applicants  have  also 
stated  that  they  are  concerned  that  third 
parties  may  challenge  HCPs  on  the  basis 
that  they  result  in  adverse  modification 
or  destruction  of  critical  habitat,  should 
critical  habitat  be  designated  within  the 
HCP  boundaries. 

The  benefits  of  excluding  HCPs 
include  relieving  landowners, 
communities  and  counties  of  any 
additional  minor  regulatory  review  that 
might  be  imposed  by  critical  habitat. 
Many  HCPs,  particularly  large  regional 
HCPs,  take  many  years  to  develop  and, 
upon  completion,  become  regional 
conservation  plans  that  are  consistent 
with  the  recovery  of  covered  species. 


Many  plans  benefit  many  species,  both 
listed  and  unlisted.  Imposing  an 
additional  regulatory  review  after  HCP 
completion  may  jeopardize  conservation 
efforts  and  partnerships  in  many  areas 
and  could  be  viewed  as  a  disincentive 
to  those  developing  HCPs.  Excluding 
HCPs  provides  us  with  an  opportunity 
to  streamline  regulatory  compliance  and 
confirms  regulatory  assurances  for  HCP 
participants. 

A  related  benefit  of  excluding  HCPs  is 
that  it  would  encoiu-age  the  continued 
development  of  partnerships  with  HCP 
participants,  including  states,  local 
governments,  conservation 
organizations,  and  private  landowners, 
that  together  can  implement 
conservation  actions  we  would  be 
unable  to  accomplish  alone.  By 
excluding  areas  covered  by  HCPs  from 
critical  habitat  designation,  we  preserve 
these  partnerships  and,  we  believe,  set 
the  stage  for  more  effective  conservation 
actions  in  the  future. 

In  general,  then,  we  believe  the 
benefits  of  critical  habitat  designation  to 
be  small  in  areas  covered  by  approved 
HCPs.  We  also  believe  that  the  benefits 
of  excluding  HCPs  from  designation  are 
significant.  Weighing  the  small  benefits 
of  inclusion  against  the  benefits  of 
exclusion,  including  the  benefits  of 
relieving  property  owners  of  an 
additional  layer  of  approvals  and 
regulation,  together  with  the 
encoiuagement  of  conservation 
partnerships,  would  generally  result  in 
HCPs  being  excluded  from  critical 
habitat  designation  under  Section 
4(b)(2)  of  die  Act. 

Not  all  HCPs  are  alike  with  regard  to 
species  coverage  and  design.  Within  this 
general  analytical  framework,  we  need 
to  evaluate  completed  and  legally 
operative  HCPs  in  the  range  of  the 
Morro  shoulderband  snail  on  a  case-by- 
case  basis  to  determine  whether  the 
benefits  of  excluding  these  particular 
areas  outweigh  the  benefits  of  including 
them. 

Relationship  to  Habitat  Conservation 
Plans 

Section  4(b)(2)  of  the  Act  allows  us  to 
exclude  areas  from  critical  habitat 
designation  where  the  benefits  of 
exclusion  outweigh  the  benefits  of 
designation,  provided  the  exclusion  will 
not  result  in  the  extinction  of  the 
species.  We  expect  that  critical  habitat 
may  be  used  as  a  tool  to  identify  those 
areas  essential  for  the  conservation  of 
the  species,  and  we  will  encourage 
development  of  HCPs  for  such  areas  on 
non-Federal  lands.  Habitat  conservation 
plans  currentiy  imder  development  are 
intended  to  provide  for  protection  and 
management  of  habitat  areas  essential 


for  the  conservation  of  the  Morro 
shoulderband  snail,  while  directing 
development  and  habitat  modification 
to  nonessential  areas  of  lower  habitat 
value. 

HCPs  currentiy  under  development 
are  intended  to  provide  for  protection 
and  management  of  habitat  areas 
essential  for  the  conservation  of  the 
Morro  shoulderband  snail,  while 
directing  development  and  habitat 
modification  to  nonessential  areas  of 
lower  habitat  value.  The  HCP 
development  process  provides  an  ' 
opportimity  for  more  intensive  data 
collection  and  analysis  regarding  the 
use  of  particular  habitat  areas  by  the 
snail.  The  process  also  enables  us  to 
conduct  detailed  evaluations  of  the 
importance  of  such  lands  to  the  long- 
term  siuvival  of  the  species  in  the 
context  of  constructing  a  biologically 
configured  system  of  interlinked  habitat 
blocks.  We  fully  expect  that  HCPs 
undertaken  by  local  jurisdictions  (e.g., 
counties,  cities)  and  other  parties  will 
identify,  protect,  and  provide 
appropriate  management  for  those 
specific  lands  within  the  boundaries  of 
the  plans  that  are  essential  for  the  long- 
term  conservation  of  the  species.  We 
believe  and  fully  expect  that  our 
analyses  of  these  proposed  HCPs  and 
proposed  permits  under  section  7  will 
show  that  covered  activities  carried  out 
in  accordance  with  the  provisions  of  the 
HCPs  and  permits  will  not  result  in 
destruction  or  adverse  modification  of 
critical  habitat. 

We  will  provide  technical  assistance 
and  work  closely  with  applicants 
throughout  the  development  of  future 
HCPs  to  identify  lands  essential  for  the 
long-term  conservation  of  the  Morro 
shoulderband  snail,  and  appropriate 
management  of  those  lands.  The  take 
minimization  and  mitigation  measiu^s 
provided  under  these  HCPs  are  expected 
to  protect  the  essential  habitat  lands 
designated  as  critical  habitat  in  this 
rule.  If  an  HCP  that  addresses  the  Morro 
shoulderband  snail  as  a  covered  species 
is  ultimately  approved,  we  will  reassess 
the  critical  habitat  boundaries  in  light  of 
the  HCP.  We  will  seek  to  undertake  this 
review  when  the  HCP  is  approved,  but 
funding  constraints  may  influence  the 
timing  of  such  a  review.  Several  HCP 
efforts  are  now  under  way  for  listed 
species  in  areas  within  the  range  of  the 
Morro  shoulderband  snail  in  areas  we 
are  designating  as  critical  habitat. 
However,  since  these  HCPs  have  not 
been  completed,  these  areas  are  being 
designated  as  critical  habitat. 

Several  HCPs  have  been  completed 
within  the  range  of  the  Morro 
shoulderband  snail.  The  Los  Osos 
Center  HCP,  Hord  Residential  HCP,  and 
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Ma/Worldcom  HCP  contributed  funds 
toward  the  piuchase  and  perpetual 
management  of  several  acres  to  serve  as 
conservation  sites  for  the  Morro 
shoulderband  snail.  The  snail  habitat 
preserved  in  these  existing  HCP 
planning  areas  will  be  managed  for  the 
benefit  of  the  snail,  regardless  of  a 
critical  habitat  designation.  The  benefits 
of  excluding  lands  covered  by  these 
HCPs  would  be  significant  in  preserving 
positive  relationships  with  our 
conservation  partners,  lessening 
potential  additional  regulatory  review 
and  potential  economic  burdens, 
reinforcing  the  regulatory  assiuances 
provided  for  in  the  implementation 
agreements  for  the  approved  HCPs,  and 
providing  for  more  established  and 
cooperative  partnerships  for  fut\we 
conservation  efforts. 

In  summary,  the  benefits  of  including 
these  HCPs  in  critical  habitat  for  the 
Morro  shoulderband  snail  include 
increased  educational  benefits  and 
minor  additional  management 
protections  and  measures.  The  benefits 
of  excluding  HCPs  from  being 
designated  as  critical  habitat  for  the 
Morro  shoulderband  snail  include  the 
additional  conservation  measures  for 
the  Morro  shoidderband  snail  and  other 
listed  species,  preservation  of 
partnerships  that  may  lead  to  future 
conservation,  and  the  avoidance  of  the 
minor  regulatory  and  economic  burdens 
associated  with  the  designation  of 
critical  habitat.  The  benefits  of 
excluding  these  areas  from  critical 
habitat  designation  outweigh  the 
benefits  of  including  these  areas. 
Furthermore,  we  have  determined  that 
these  exclusions  will  not  result  in  the 
extinction  of  the  species.  We  have 
already  completed  section  7 
consultation  on  the  impacts  of  these 
HCPs  on  the  species.  We  have 
determined  that  they  will  not  jeopardize 
the  continued  existence  of  the  species, 
which  means  that  they  wiU  not 
appreciably  reduce  likelihood  of  the 
survival  and  recovery  of  the  species. 
Consequently,  these  lands  have  not  been 
designated  as  critical  habitat  for  the 
Morro  shoulderband  snail. 

Summary  of  Comments  and 
Recommendatioiis 

In  the  July  12,  2000,  proposed  rule  (65 
PR  42962),  we  requested  that  all 
interested  parties  submit  comments  on 
the  specifics  of  the  proposal,  including 
information,  policy,  treatment  of  HCPs, 
and  proposed  critical  habitat 
boundaries.  On  November  21,  2000,  we 
published  a  notice  of  availability  and 
request  for  comments  on  the  draft 
economic  analysis  (65  FR  69896). 
Conunents  received  from  JiUy  12,  2000, 


through  December  6,  2000,  were  entered 
into  the  administrative  record. 

We  contacted  all  appropriate  State 
and  Federal  agencies,  county 
governments,  scientific  organizations, 
and  other  interested  parties  and  invited 
them  to  comment.  In  addition,  we 
published  a  newspaper  notice  in  the 
San  Luis  Obispo  Telegram  Tribune  on 
July  17,  2000,  inviting  public  conunent 
review  and  comment.  We  did  not  hold 
any  public  hearings  on  the  proposed 
rule. 

We  requested  three  individuals 
familiar  with  the  Morro  shoulderband 
snail  to  peer  review  the  proposed 
critical  habitat  designation.  Two  of  the 
peer  reviewers  submitted  comments  on 
the  proposed  critical  habitat 
designation,  providing  updated 
biological  information,  critical  review, 
and  editorial  comments.  We  addressed 
their  comments  in  the  responses  below, 
or  incorporated  them  into  other  parts  of 
this  final  rule. 

We  received  a  total  of  12  written 
comments  during  the  two  comment 
periods.  Of  those  written  comments, 
five  supported  critical  habitat 
designation,  one  opposed  critical  habitat 
designation,  and  six  provided  additional 
information  but  did  not  support  or 
oppose  critical  habitat  designation.  One 
organization  initially  sent  a  letter 
requesting  a  public  hearing,  but  later 
withdrew  after  we  provided  them  the 
clarification  they  needed  over  the 
phone.  In  total,  written  conunents  were 
received  from  one  State  agency,  one 
local  government,  and  nine  private 
organizations  or  individuals. 

We  reviewed  all  comments  received 
for  substantive  issues  and  new  data 
regarding  critical  habitat  and  the  Morro 
shoulderband  snail.  We  grouped 
comments  of  a  similar  nature  relating 
specifically  to  the  proposed  critical 
habitat  determination  and  draft 
economic  analysis  on  the  proposed 
determination.  These  are  addressed  in 
the  following  summary. 

(1)  Comment:  One  commenter 
expressed  concerns  about  the  present 
and  future  impact  of  the  Morro  Bay 
Power  Plant  (Power  Plant)  on  the  habitat 
of  the  Morro  shoulderband  snail.  The 
commenter  advised  us  to  take  into 
consideration  any  possible  adverse 
effects  bom  the  Power  Plant's  air 
emissions  to  the  Morro  shoulderband 
snail  and  its  habitat. 

Our  Response:  We  will  explore  any 
valid  scientific  information  regarding 
the  effect  of  air  emissions  from  the 
Power  Plant  to  the  Morro  shoidderband 
snail.  This  issue  will  also  be  addressed 
during  our  review  of  the  draft  and  final 
Environmental  Impact  Report/ 


Statements  for  the  proposed  expansion 
of  the  Power  Plant. 

(2)  Comment:  Two  commenters,  on 
behalf  of  some  major  landowners, 
requested  more  information  and 
clarification  regarding  the  designation  of 
three  proposed  units  including  the 
purpose  of  unit  numbers.  They  also 
wanted  to  know  what  information  we 
used  to  determine  which  areas  to 
designate  as  critical  habitat  for  the 
Morro  shoulderband  snail. 

Our  Response:  We  determined  what 
areas  to  include  as  critical  habitat  by 
using  such  factors  as  physiological, 
behavioral,  ecological,  and  evolutionary 
requirements  that  are  essential  to  the 
conservation  of  the  Morro  shoulderband 
snail.  More  specifically,  we  used  the 
primary  constituent  elements  which       ^ 
include  the  following  physical  and 
biological  featiu^s:  sand  or  sandy  soil 
needed  for  reproduction;  a  slope  not 
greater  than  10  percent  to  fecilitate 
movement  of  individuals;  and  native 
coastal  dune  scrub  vegetation.  The  areas 
we  proposed  to  designate  as  critical 
habitat  provide  some  or  all  of  the 
primary  constituent  elements  and  were 
selected  because  they  contain  the  best  of 
the  remaining  habitat  for  the  snail  in  an 
otherwise  fragmented  landscape. 
Restoration  and  maintenance  of  snail 
habitat  in  these  areas  will  contribute  to 
recovery  by  reducing  fragmentation  and 
isolation  of  populations,  and  providing 
a  mosaic  of  suitable  habitat  for 
recovering  populations.  The  unit 
numbers  represent  the  area  for  reference 
purposes  and  were  based  on  areas 
identified  as  essential  in  the  final 
Recovery  Plan  for  the  Morro 
Shoulderband  Snail  and  Four  Plants 
frt>m  Western  San  Luis  Obispo  Coimty, 
September  26, 1998. 

13)  Comment:  One  commenter 
requested  we  include  all  the  critical 
habitat  units  as  one  unit  of  coastal  dime 
ecosystem  regardless  of  HCP  boundaries 
or  property  ownerships  so  that  when 
management  of  the  critical  habitat  is 
planned,  it  can  be  managed  as 
contiguous  habitat  as  much  as  possible 
(except  for  "islands  of  habitat"  within 
the  urban  part  of  Los  Osos). 
Management  plans  should  be  united  for 
the  utmost  protection  resulting  in  the 
goal  of  recovery. 

Our  Response:  We  agree  that  a 
landscape  approach  to  managing  the 
larger  coastal  dime  ecosystem  would  be 
ideal.  However,  this  critical  habitat 
designation  can  only  encompass  habitat 
essential  for  the  conservation  of  the 
Morro  shoulderband  snail.  It  would  not 
be  appropriate  to  include  in  the 
designation  other  areas  within  the 
coastal  zone  ecosystem  that  do  not 
provide  the  primary  constituent  element 
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essential  to  the  conservation  of  the 
snail.  We  used  the  primary  constituent 
elements  discussed  in  the  preceding 
response  to  define  the  areas  we  are 
designating  as  critical  habitat,  so  that  all 
the  areas  would  provide  some  or  all  of 
these  primary  constituent  elements. 

(4)  Comment:  One  commenter  was 
concerned  how  our  proposed  critical 
habitat  designation  would  affect  the 
proposed  Los  Osos  wastewater 
treatment  facility  and  project.  The 
wastewater  project  is  the  result  of  an 
order  from  the  Regional  Water  Quality 
Control  Board  under  the  Clean  Water 
Act,  and  the  lead  agency  for  the 
wastewater  project  is  in  a  very  difficult 
position  of  trying  to  implement  the 
wastewater  system  within  an  area  with 
limited  properties  available  for  siting 
the  wastewater  facilities  in  the 
community  of  Los  Osos. 

Our  Response:  At  present  time,  the 
lead  agency  is  proposing  to  develop  a 
4.5  ha  (11  ac)  wastewater  treatment 
facility  located  at  Tri-W  inside  the 
community  of  Los  Osos.  This  area  is  not 
within  any  of  the  designated  critical 
habitat  units.  We  have  conducted  formal 
section  7  consultations  with  the  lead 
agency  gnd  EPA  on  the  proposed  facility 
as  a  result  of  the  listing  of  the  snail. 
Because  the  area  where  the  facility  is  to 
be  built  is  outside  designated  critical 
habitat,  future  section  7  consultations 
associated  with  the  project  will  not  be 
affected  by  the  designation  of  critical 
habitat. 

(5)  Comment:  Three  commenters  who 
supported  the  proposed  critical  habitat 
designation  disagreed  with  the  concept 
of  excluding  areas  covered  by  HCPs. 

Our  Response:  Three  HCPs  have  been 
completed  within  the  Los  Osos  area  for 
the  Morro  shoulderband  snail.  All  of 
these  lands  are  located  inside  Unit  3, 
but  were  excluded  from  the  critical 
habitat  designation  because  we 
determined  that,  for  lands  covered  by  an 
existing  operative  HCP  and  executed 
implementation  agreement  (lA)  for  the 
Morro  shoulderband  snail  under  section 
10(a)(1)(B)  of  the  Act,  the  benefits  of 
exclusion  outweigh  the  benefits  of 
inclusion  as  discussed  in  section  4(b)(2) 
of  the  Act.  Therefore  such  lands  are  not 
designated  as  critical  habitat.  All  three 
areas  will  be  managed  for  the  benefit  of 
the  species  under  the  terms  of  the 
individual  HCPs;  in  addition,  a  majority 
of  those  three  areas  are  currentiy 
managed  by  California  State  Parks  since 
they  are  a  signatory  party  in  the  final  lA. 
We  believe  California  State  Parks  will 
implement  the  conservation  efforts 
according  to  the  guidelines  set  forth  in 
the  HCPs. 

(6)  Conunent:  Two  commenters 
encouraged  the  Service  to  map  the 


critical  habitat  boundaries  in  more 
detail. 

Our  Response:  We  believe  we  have 
mapped  critical  habitat  in  sufficient 
detail  to  include  those  areas  that  were 
determined  to  be  essential  to  the 
conservation  of  the  Morro  shoulderband 
snail.  We  recognize  that  not  every  parcel 
of  land  within  designated  critical 
habitat  will  contain  all  of  the  habitat 
component»  essential  to  Morro 
shoulderband  snail  conservation.  We 
are  required  to  describe  critical  habitat 
(50  CFR  424.12(c))  with  specific  limits 
using  reference  points  and  lines  as 
found  on  standard  topographic  maps  of 
the  area.  The  approach  to  developing 
this  critical  habitat  designation  was 
based  on  the  best  available  scientific 
information,  and  on  the  development  of 
a  scientifically  supportable  model  for 
predicting  Morro  shoulderband  snail 
habitat. 

Due  to  the  time  constraints  imposed 
by  the  court,  and  the  absence  of  fine- 
scale,  detailed  GIS  coverages  during  the 
preparation  of  the  proposed  and  final 
determination,  we  included  some  areas 
within  the  boundaries  of  the  critical 
habitat  designation  that  are  not  essential 
to  the  conservation  of  the  Morro 
shoulderband  snail,  such  as  towns, 
housing  developments,  or  other 
developed  lands  unlikely  to  provide 
habitat  for  the  Morro  shoulderband 
snail.  However,  because  these 
developed  areas  do  not  contain  the 
primary  constituent  elements  for  the 
species,  we  believe  that  activities 
occurring  on  them  will  not  affect  the 
snail  or  its  designated  critical  habitat 
and  thus,  will  not  trigger  a  section  7 
consultation. 

(7)  Conunent:  One  commenter 
supplied  new  biological  information 
based  on  his  participation  in  biological 
survey  work  on  the  Morro  shoulderband 
snail  throughout  the  community  of  Los 
Osos.  The  conunenter  advised  us  that 
Morro  shoulderband  snails  use  coyote 
brush  as  they  are  commonly  found 
under  the  coyote  brush  in  an  area  north 
of  unit  3.  In  addition,  the  commenter 
provided  a  U.S.  Geological  Survey  7.5 
minute  quadrangle  map  showing  areas 
where  Morro  shoulderband  snails  have 
been  found. 

Our  Response:  We  incorporated  the 
commenter's  new  biological  information 
in  the  final  rule.  One  of  the  areas  shaded 
was  not  within  any  of  the  proposed 
critical  habitat  units.  The  area  is 
described  as  Cero  Cabrillo  and  is  located 
within  Morro  Bay  State  Park,  northeast 
from  proposed  unit  3.  Service  staff 
visited  the  site  on  October  26,  2000,  and 
Morro  shoulderband  snail  shells  were 
found  in  the  area.  However,  we  were  not 
able  to  include  the  new  location  in  the 


final  rule  because  of  time  constraints  in 
meeting  the  court  ordered  deadline  for 
this  final  rule.  We  will  consider 
amending  the  critical  habitat 
designation  to  include  the  new  location 
when  funding  is  available. 

Summary  of  Changes  From  the 
Proposed  Rule 

Based  on  a  review  of  public 
comments  received  on  the  proposed 
determination  of  critical  habitat  and 
economic  analysis  for  the  Morro 
shoulderband  snail,  we  reevaluated  our 
proposed  designation  of  critical  habitat 
for  this  species.  We  found  there  was  no 
need  to  make  any  substantial  changes  to 
the  proposed  designation  for  the  final 
rule. 

Economic  Analysis 

Section  4(b)(2)  of  the  Act  requires  us 
to  designate  critical  habitat  on  the  basis 
of  the  best  scientific  and  commercial 
information  available,  and  to  consider 
the  economic  and  other  relevant 
impacts  of  designating  a  particular  area 
as  critical  habitat.  We  may  exclude  areas 
from  critical  habitat  upon  a 
determination  that  the  benefits  of  such 
exclusions  outweigh  the  benefits  of 
specifying  such  areas  as  critical  habitat. 
We  caimot  exclude  such  areas  from 
critical  habitat  when  such  exclusion 
will  result  in  the  extinction  of  the 
species. 

Economic  effects  caused  by  listing  the 
Morro  shoulderband  snail  as  an 
endangered  species,  and  by  other 
statutes,  are  the  baseline  upon  which 
the  effects  of  critical  habitat  designation 
are  evaluated.  The  economic  analysis 
must  then  examine  the  incremental 
economic  effects  of  the  critical  habitat 
including  both  the  cost  and  benefits. 
Economic  effects  are  measured  as 
changes  in  national  income,  regional 
jobs,  and  household  income.  An 
analysis  of  the  economic  effects  of 
Morro  shoulderband  snail  critical 
habitat  designation  was  prepared 
(Industrial  Economics,  Incorporated 
2000)  and  made  available  for  public 
review  (November  21,  2000-December 
6,  2000;  65  FR  69896).  The  final 
analysis,  which  reviewed  and 
incorporated  public  comments, 
concluded  that  no  significant  economic 
impacts  are  expected  from  critical 
habitat  designation  above  and  beyond 
those  already  imposed  by  listing  the 
Morro  shoulderband  snail.  The  most 
likely  economic  effects  of  critical  habitat 
designation  are  on  activities  funded, 
authorized,  or  carried  out  by  a  Federal 
agency.  The  analysis  examined  the 
effects  of  the  proposed  designation  on: 
(1)  Reinitiation  of  section  7 
consultations,  (2)  length  of  time  in 
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which  section  7  consultations  are 
completed,  and  (3)  new  consultation 
resulting  from  the  determination. 
Because  areas  proposed  for  critical 
habitat  are  within  the  geographic  range 
occupied  by  the  Morro  shoulderband 
snail,  activities  that  may  affect  critical 
habitat  may  also  affect  the  species,  and 
would  thus  be  subject  to  consultation 
whether  or  not  critical  habitat  is 
designated. 

We  believe  that  any  project  that 
would  adversely  modify  or  destroy 
critical  habitat  would  also  jeopardize 
the  continued  existence  of  the  species, 
and  that  reasonable  and  prudent 
alternatives  to  avoid  jeopardizing  the 
species  would  also  avoid  adverse 
modification  of  critical  habitat.  Thus,  no 
regulatory  burden  or  significant 
additional  costs  would  accrue  because 
of  critical  habitat  above  and  beyond  that 
resulting  from  listing.  Our  economic 
analysis  recognizes  that  there  may  be 
costs  from  delays  associated  with 
reinitiating  completed  consultations 
after  the  critical  habitat  designation  is 
made  final.  There  may  also  be  economic 
effects  due  to  the  critical  habitat 
designation,  as  real  estate  values  may  be 
lowered  due  to  perceived  increase  in  the 
regulatory  burden.  We  believe  this 
impact  will  be  short-term,  however. 

A  copy  of  the  final  economic  analysis 
and  description  of  the  exclusion  process 
with  supporting  dociunents  are 
included  in  oiu'  administrative  record, 
and  may  be  obtained  by  contacting  our 
office  (see  AOOftESSES  section). 

Public  Hearings 

No  public  hearing  was  requested  or 
held  for  the  proposed  rule. 


Required  Determinatioiis 

Regulatory  Planning  and  Review 

This  dociunent  has  been  reviewed  by 
the  Office  of  Management  and  Budget 
(0MB),  in  accordance  with  Executive 
Order  12866.  OMB  makes  the  final 
determination  under  Executive  Order 
12866. 

(a)  This  rule  will  not  have  an  annual 
economic  effect  of  $100  million  or  more, 
or  adversely  affect  an  economic  sector, 
productivity,  jobs,  the  environment,  or 
other  units  of  government.  A  cost- 
benefit  analysis  is  not  required.  The 
Morro  shoulderband  snail  was  listed  as 
an  endangered  species  in  1994.  In  fiscal 
years  1994  through  1999,  we  conducted 
nine  formal  section  7  consultations  with 
other  Federal  agencies  to  ensiue  that 
their  actions  would  not  jeopardize  the 
continued  existence  of  the  snail. 

The  areas  designated  as  critical 
habitat  are  currently  occupied  by  the 
Morro  shoulderband  snail.  Under  the 
Act,  critical  habitat  may  not  be 
adversely  modified  by  a  Federal  agency 
action;  critical  habitat  does  not  impose 
any  restrictions  on  non-Federal  entities 
unless  they  are  conducting  activities 
funded  or  otherwise  sponsored  or 
permitted  by  a  Federal  agency  (see 
Table  2  below).  Section  7  requires 
Federal  agencies  to  ensure  that  they  do 
not  jeopardize  the  continued  existence 
of  the  species.  Based  upon  our 
experience  with  the  species  and  its 
needs,  we  conclude  that  any  Federal 
action  or  authorized  action  that  could 
potentially  cause  an  adverse 
modification  of  the  designated  critical 
habitat  would  currently  be  considered 
as  "jeopardy"  luider  the  Act  in  areas 
occupied  by  the  species.  Accordingly, 


the  designation  of  ciurently  occupied 
areas  as  critical  habitat  does  not  have 
any  incremental  impacts  on  what 
actions  may  or  may  not  be  conducted  by 
Federal  agencies  or  non-Federal  persons 
that  receive  Federal  authorization  or 
funding.  Non-Federal  persons  that  do 
not  have  a  Federal  "sponsorship"  of 
their  actions  are  not  restricted  by  the 
designation  of  critical  habitat  (however, 
they  continue  to  be  bound  by  the 
provisions  of  the  Act  concerning  "take" 
of  the  species). 

(b)  This  nde  will  not  create 
inconsistencies  with  other  agencies' 
actions.  As  discussed  above.  Federal 
agencies  have  been  required  to  ensiue 
that  their  actions  do  not  jeopardize  the 
continued  existence  of  the  Monro 
shoulderband  snail  since  the  listing  in 
1994.  The  prohibition  against  adverse 
modification  of  critical  habitat  is  not 
expected  to  impose  any  additional 
restrictions  to  those  that  currently  exist 
because  all  of  the  designated  critical 
habitat  occurs  in  occupied  areas. 

(c)  This  rule  will  not  materially  affect 
entitlements,  grants,  user  fees,  loan 
programs,  or  the  rights  and  obligations 
of  their  recipients.  Federal  agencies  are 
currently  required  to  ensure  thaT  their 
activities  do  not  jeopardize  the 
continued  existence  of  the  species,  and, 
as  discussed  above,  we  do  not  anticipate 
that  the  adverse  modification 
prohibition  (resulting  from  critical 
habitat  designation)  will  have  any 
incremental  effects  in  areas  of  occupied 
habitat. 

(d)  This  rule  will  not  raise  novel  legal 
or  policy  issues.  The  final  rule  follows 
the  requirements  for  determining 
critical  habitat  contained  in  the  Act. 


Table  2.— Impacts  of  Morro  Shoulderband  Snail  Listing  and  Critical  Habitat  Designation 


Categories  of  activities 

Activities  potentially  affected  by  species  listing  only 

Additional  activities 

potentially  affected  by 

critical  habitat 

designation  ^ 

Federal  activities  potentially  affected  ^  

Private  or  ottier  non-Federal  activities  poten- 
tially affected  3. 

Activities  conducted  t>y  U.S.  Army  Corps  of  Engineers  (e.g.  ordi- 
nance renioval). 

Activities  that  require  a  Federal  action  (permit,  authorization,  or  fund- 
ing) and  may  remove  or  destroy  Mon-o  shouldert>and  snail  habitat 
by  mechanical,  chemical,  or  other  means  (e.g.,  grading,  over- 
grazing, construction,  road  building,  herbicide  application,  rec- 
reational use,  etc.)  or  appreciably  decrease  habitat  value  or  quality 
through  indirect  effects  (e.g.,  edge  effects,  invasion  of  exotic  plants 
or  animals,  fragmentation  of  habitat. 

None. 
None. 

^  This  column  represents  activities  potentially  affected  t)y  the  critical  habitat  designation  in  addition  to  those  activities  potentially  affected  by  list- 
ing ttie  species 

2  Activities  Initiated  by  a  Federal  agency. 

3  Activities  initiated  by  a  private  or  ottier  non-Federal  entity  that  may  need  Federal  authorization  or  funding. 


.^ 
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Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.) 

In  the  economic  analysis  (required 
under  section  4  of  the  Act),  we 
determined  that  designation  of  critical 
habitat  will  not  have  a  significant  effect 
on  a  substantial  niunber  of  small 
entities.  As  discussed  under  Regulatory 
Planning  and  Review  above  and  in  this 
final  determination,  this  designation  of 
critical  habitat  for  the  Morro 
shoulderband  snail  is  not  expected  to 
result  in  any  restrictions  in  addition  to 
those  currently  in  existence  for  areas  of 
occupied  critical  habitat.  As  indicated 
on  Table  1  (see  Critical  Habitat 
Designation  section),  we  designated 
property  owned  by  State  and  local 
governments,  and  private  property. 

Within  these  areas,  the  types  of 
Federal  actions  or  authorized  activities 
that  we  have  identified  as  potential 
concerns  are: 

(1)  Activities  conducted  by  the  Corps 
(e.g.  ordinance  removal); 

(2)  Road  construction  and 
maintenance  funded  by  the  FHA;  and 

(3)  Other  activities  (e.g.  exotic  or 
invasive  plant  removal  by  pulling, 
shoveling,  burning,  or  herbicide 
application)  funded  or  permitted  by 
Federal  agencies  (e.g.,  EPA,  FEMA,  and 
the  Service). 

Many  of  these  activities  sponsored  by 
Federal  agencies  within  the  designated 
critical  habitat  areas  are  carried  out  by 
small  entities  (as  defined  by  the 
Regulatory  Flexibility  Act)  through 
contract,  grant,  permit,  or  other  Federal 
authorization.  As  discussed  above,  these 
actions  are  currently  required  to  comply 
with  the  listing  protections  of  the  Act, 
and  the  designation  of  critical  habitat  is 
not  anticipated  to  have  any  additional 
effects  on  these  activities. 

For  actions  on  non-Federal  property 
that  do  not  have  a  Federal  connection 
(such  as  funding  or  authorization),  the 
current  restrictions  concerning  take  of 
the  species  remain  in  effect,  and  this 
rule  will  have  no  additional  restrictions. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (5  U.S.C.  804(2)) 

In  the  economic  analysis,  we 
determined  the  designation  of  critical 
habitat  will  not  cause  (a)  any  effect  on 
the  economy  of  $100  million  or  more, 
(b)  any  increases  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State,  or  local  govenunent 
agencies,  or  geographic  regions;  or  (c) 
any  significant  adverse  effects  on 
competition,  emplojrment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S.-based  enterprises  to  compete 
with  foreign-based  enterprises.  Refer  to 
the  final  economic  analysis  for  a 


discussion  of  the  effects  of  this 
determination. 

Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1501  et  seq.) 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501 
August  25,  2000  et  seq.): 

(a)  This  rule  will  not  "significantiy  or 
uniquely"  affect  small  governments.  A 
Smdl  Government  Agency  Plan  is  not 
required.  Small  governments  will  be 
affected  only  to  the  extent  that  any 
programs  having  Federal  funds,  permits, 
or  other  authorized  activities  must 
ensure  that  their  actions  will  not 
adversely  eiffect  the  critical  habitat. 
However,  as  discussed  above,  these 
actions  are  currently  subject  to 
equivalent  restrictions  through  the 
listing  protections  of  the  species,  and  no 
further  restrictions  are  anticipated  to 
result  from  critical  habitat  designation 
of  occupied  areas. 

(b)  This  rule  will  not  produce  a 
Federal  mandate  of  $100  million  or 
greater  in  any  year;  that  is,  it  is  not  a 
"significant  regulatory  action"  under 
the  Unfunded  Mandates  Reform  Act. 
The  designation  of  critical  habitat 
imposes  no  obligations  on  State  or  local 
governments. 

Takings 

In  accordance  with  Executive  Order 
12630,  the  rule  does  not  have  significant 
takings  implications.  A  takings 
implication  assessment  is  not  required. 
As  discussed  above,  the  designation  of 
critical  habitat  affects  only  Federal 
agency  actions.  Due  to  ciurent  public 
knowledge  of  the  species  protection,  the 
prohibition  against  take  of  the  species 
both  within  and  outside  of  the 
designated'areas,  and  the  fact  that 
critical  habitat  provides  no  incremental 
restrictions,  we  do  not  anticipate  that 
property  values  will  be  affected  by  the 
critical  habitat  designation.  While  real 
estate  market  values  may  temporarily 
decline  following  designation,  due  to 
the  perception  that  critical  habitat 
designation  may  impose  additional 
regulatory  burdens  on  land  use,  we 
expect  any  such  impacts  to  be  short 
term.  Additionally,  critical  habitat 
designation  does  not  preclude 
development  of  HCPs  and  issuance  of 
incidental  take  permits.  Landowners  in 
areas  that  are  included  in  the  designated 
critical  habitat  will  continue  to  have 
opportimity  to  utilize  their  property  in 
ways  consistent  with  the  survival  of  the 
Morro  shoulderband  snail. 

Federalism 

In  accordance  with  Executive  Order 
13132,  the  rule  does  not  have  significant 
Federalism  effects.  A  Federalism 


assessment  is  not  required.  The 
designation  of  critical  habitat  in  areas 
ciurenUy  occupied  by  the  Morro 
shoulderband  snail  imposes  no 
additional  restrictions  to  those  currently 
in  place  and,  therefore,  has  little 
incremental  impact  on  State  and  local 
governments  and  their  activities.  The 
designation  may  have  some  benefit  to 
these  governments  in  that  the  areas 
essential  to  the  conservation  of  the 
species  are  more  clearly  defined  and  the 
primary  constituent  elements  of  the 
habitat  necessary  to  the  survival  of  the 
species  are  specifically  identified.  While 
making  this  definition  and 
identification  does  not  alter  where  and 
what  federally  sponsored  activities  may 
occur,  it  may  assist  these  local 
governments  in  long-range  planning 
(rather  than  waiting  for  case-by-case 
section  7  consultations  to  occur). 

Qvil  Justice  Reform 

In  accordance  with  Executive  Order 
12988,  the  Office  of  the  Solicitor  has 
determined  that  the  rule  does  not 
unduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order.  We  designated 
critical  habitat  in  accordance  with  the 
provisions  of  the  Endangered  Species 
Act.  The  determination  uses  standard 
property  descriptions  and  identifies  the 
primary  constituent  elements  within  the 
designated  areas  to  assist  the  public  in 
understanding  the  habitat  needs  of  the 
Morro  shoulderband  snail. 

Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  ef  5^9.) 

This  rule  does  not  contain  any 
information  collection  requirements  for 
which  Office  of  Management  and 
Budget  (OMB)  approval  under  the 
Paperwork  Reduction  Act  is  required. 

National  Environmental  Policy  Act 

We  have  determined  that  we  do  not 
need  to  prepare  an  Environmental 
Assessment  and/or  an  Enviroiunental 
Impact  Statement  as  defined  by  the 
National  Environmental  Policy  Act  of 
1969  in  coimection  with  regulations 
adopted  pinsuant  to  section  4(a)  of  the 
Endangered  Species  Act,  as  amended. 
We  published  a  notice  outlining  our 
reasons  for  this  determination  in  the 
Federal  Register  on  October  25, 1983 
(48  FR  49244).  This  final  determination 
does  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  human  environment. 

Govemment-to-Govemment 
Relationship  with  Tribes 

In  accordance  with  the  President's 
memorandiun  of  April  29,  1994, 
"Govemment-to-Govenunent  Relations 
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with  Native  American  Tribal 
Governments"  (59  FR  22951)  and  512 
DM  2  and  Executive  Order  13175,  we 
readily  acknowledge  our  responsibility 
to  commiuiicate  meaningfully  with 
recognized  Federal  Tribes  on  a 
govemment-to-govemment  basis. 

We  have  determined  that  no  Tribal 
lands  are  essential  for  the  conservation 
of  the  Morro  shoulderband  snail 
because  no  Tribal  lands  support 
populations  of  snails  or  suitable  habitat. 
Therefore,  we  are  not  designating 
critical  habitat  for  the  Morro 
shoulderband  snail  on  Tribal  lands. 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and 


recordkeeping  requirements. 
Transportation. 

Proposed  Regulation  Promulgation 

Accordingly,  we  amend  part  17, 
subchapter  B  of  chapter  I,  title  50  of  the 
Code  of  Federal  Regulations  as  set  forth 
below: 

PART  17-{AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500;  unless  otherwise  noted. 

2.  In  §  17.11(h),  revise  the  entry  few 
"Snail,  Morro  shoulderband  (=Banded 
dune)"  under  "SNAILS"  to  read  as 
follows: 

S 1 7.1 1    Endangered  and  threatened 
wHdIife. 


(h) 


Species 


Common  name 


Scientific  name 


Historic  range 


Vertetwate  popu- 
lation where  endan- 
gered or  threatened 


Status      When  listed 


Critical 
habitat 


Special 
rules 


Snails 


Snail,  Mono  Helminthoglypta  U.S.A.  (CA) 

shoukJert>and  walkeriana. 

(=Banded  dune). 


NA 


567  17.95(0 


NA 


3.  Add  §  17.95(f)  to  read  as  follows: 
f17^    CrWcai  habitat— fish  and  wildlife. 


(f)  Clams  and  Snails. 


Morro  Shoulderband  Snail 
(Helminthoglypta  walkeriana) 

1.  Critical  habitat  units  are  depicted  for 
San  Luis  Obispo  County,  California,  on  the 
map  below. 

BILUNQ  CODE  4310-55-P 
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Map  Units  1  to  3:  All  located  in  San 
Luis  Obispo  County,  California. 
Coastline  boundaries  are  based  upon  the 
U.S.  Geological  Survey  Monro  Bay  South 
7.5  minute  topographic  quadrangle. 
Other  boundaries  are  based  upon  the 
Public  Land  Survey  System.  Within  the 
historical  boundaries  of  the  Canada  De 
Los  Osos  Y  Pecho  Y  Islay  Mexican  Land 
Grant,  boundaries  are  based  upon 
section  lines  that  are  extensions  to  the 
Public  Land  Survey  System  developed 
by  the  California  Department  of  Forestry 
and  obtained  by  us  from  the  State  of 
California's  Stephen  P.  Teale  Data 
Center.  Township  and  Range  numbering 
is  derived  from  the  Moujit  Diablo  Base 
and  Meridian. 

Map  Unit  1:  T.  29  S.,  R.  10  E.,  all  of 
section  35  above  mean  sea  level  (MSL); 


T.  30  S.,  R.  10  E.  All  portions  of  sections 
1,  2, 11, 12, 14,  22,  and  27  above  MSL, 
SW\V4\NW\V4\  section  13  above  MSL, 
W\V2\NW\V4\  section  24,  all  of  section 
23  above  MSL  except  SWzXSEN'M, 
NVV\V4\NW\V4\  section  26,  N\V2\N\V2 
section  34. 

Map  Unit  2:  T.  30  S.,  R.  10  E., 
E\V2\NE\V4  section  24;  T.  30  S.,  R.  11  E., 
E\3/4\N\V2\  section  19. 

Map  Unit  3:  T.  30  S.,  R.  11  E..  All  of 
NE\V4  section  7  above  MSL;  in  section 
8,  NVV\V4\NW\V4,  S\V2\NW\V4,  SVV\V4\. 
and  NW\V4\SE\V4V 

2.  Within  these  areas,  the  primary 
constituent  elements  include,  but  are 
not  limited  to,  those  habitat  components 
that  are  essential  for  the  primary 
biological  needs  of  foraging,  sheltering, 
reproduction,  and  dispersal.  The 


primary  constituent  elements  for  the 
Morro  shoulderband  snail  are  the 
following:  sand  or  sandy  soils;  a  slope 
not  greater  than  10  percent;  and  the 
presence  of,  or  the  capacity  to  develop, 
coastal  dime  scrub  vegetation. 

3.  Critical  habitat  does  not  include 
existing  developed  sites  consisting  of 
buildings,  roads,  aqueducts,  railroads, 
airports,  paved  areas,  and  similar 
featitres  and  structiu^s. 
*        *        *        *        • 

Dated:  February  1,  2001. 

Joseph  E.  Doddridge, 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 

(FR  Doc.  01-3126  Filed  2-6-01;  8:45  amj 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  250  and  259 

[Release  No.  35-27342;  International  Series 
Release  No.  1246;  File  No.  S7-05-01] 

RIN  3235-AF78  and  3235-AF79 

Foreign  Utility  Companies 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  We  are  reproposing  and 
seeking  further  comment  on  rules  55 
and  56  and  an  amendment  to  rule  87 
under  the  Public  Utility  Holding 
Company  Act  of  1935.  The  reproposed 
rules  and  amendment  address  various 
issues  related  to  the  acquisition  and 
ownership  of  foreign  utility  companies 
by  registered  holding  companies.  As  a 
related  matter,  we  are  requesting 
comments  on  amendments  to  forms 
used  to  report  information  concerning 
foreign  utility  companies.  In  addition, 
we  are  requesting  comment  on  possible 
limitations  upon  the  ability  of  a  holding 
company  to  qualify  foreign  operations 
as  a  foreign  utility  company.  The 
rulemaking  is  intended  to  carry  out 
Congress'  mandate  to  adopt  rules 
concerning  acquisitions  of  foreign 
utility  companies  by  registered  holding 
companies. 

DATES:  Comments  must  be  submitted  on 
or  before  April  9,  2001. 
ADDRESSES:  Please  send  three  copies  of 
the  comment  letter  to  Jonathan  G.  Katz, 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609. 
Comments  also  may  be  submitted 
electronically  at  the  following  E-mail 
address:  rule-comments@sec.gov.  All 
conunent  letters  should  refer  to  File  No. 
S7-05-01;  include  this  file  number  on 
the  subject  line  if  E-mail  is  used. 
Anyone  can  read  and  copy  the  comment 
letters  at  our  Public  Reference  Room, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Electronically  submitted 
comment  letters  also  will  be  posted  on 


our  Internet  web  site  (http:// 
wvkrw.sec.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 

David  B.  Smith,  Jr.,  Associate  Director, 
at  202/942-0855  or  Catherine  A.  Fisher, 
Assistant  Director,  at  202/942-0545. 
SUPPLEMENTARY  INFORMATION:  Today  we 
are  reproposing  and  requesting  further 
public  comment  on  proposed  rules  55 
and  56  (17  CFR  250.55  arid  17  CFR 
250.56)  and  an  amendment  to  rule  87 
(17  CFR  250.87)  under  the  Public  Utility 
Holding  Company  Act  of  1935  (15 
U.S.C.  79a  et  seq.)  ("Holding  Company 
Act"  or  "Act").i  We  are  also  requesting 
comment  on  amendments  to  Form  U-57 
(17  CFR  259.207),  the  form  used  to 
report  a  company's  status  as  a  foreign 
utility  company,  and  Form  U5S  (17  CFR 
259.5s),  the  annual  reporting  fonn  for 
registered  holding  companies.  Finally, 
we  are  seeking  comment  on  potential 
limitations  on  the  ability  of  a  holding 
company  to  qualify  its  foreign 
operations  as  a  foreign  utility  company.^ 
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'  See  Holding  Company  Act  Release  No.  25757 
(Mar.  8,  1993).  58  FR  13719  (Mar.  15,  1993) 
("Proposing  Release"). 

2  The  Commission  continues  to  support 
conditional  repeal  of  the  Public  Utility  Holding 
Company  Act  of  1935.  See  PUHCA  Repeal:  Is  the 
Time  Now?:  Oversight  Hearings  Before  the 
Sutxomm.  on  Finance  and  Hazardous  Materials  of 
the  House  Comm.  on  Commerce.  106th  Cung.,  2nd 
Sess.  (1999)  (statement  of  Isaac  C.  Hunt,  )r.. 
Commissioner,  SEC). 


A.  Rule  55 

B.  Rule  87 

C.  Form  U-57 

D.  Form  U5S 

E.  Form  U-1 

F.  Rule  24 

G.  Request  for  Comment 

XI.  Statutory  Authority 

XII.  Text  of  Proposed  Rules  and 
Amendments 

I.  Executive  Summary  and  Introduction 

In  1992,  Congress  adopted  the  Energy 
Policy  Act  of  1992  (Pub.  L.  102^86,  106 
Stat.  2776  (1992)).  The  legislation 
amended  the  Holding  Company  Act  to 
create  two  new  types  of  exempt 
entities — exempt  wholesale  generators 
("EWGs")  and  foreign  utility  companies 
("FUCOs").  Congress  directed  us  to 
adopt  rules  concerning  registered 
holding  companies'  interests  in  these 
entities. 

In  1993,  we  proposed  various  rules  as 
directed  by  Congress.  Later  that  same 
year,  we  adopted  the  proposed  rules 
relating  to  EWGs,  but  not  those  relating 
to  FUCOs.  Today  we  are  reproposing 
and  requesting  further  public  comment 
on  the  rules  relating  to  FUCOs.  We  are 
also  requesting  comment  on  proposed 
amendments  to  Form  U-57  (17  CFR 
259.207).  the  form  used  to  report  a 
company's  status  as  a  FUCO,  and  Form 
U5S  (17  CFR  259.5s).  the  aimual  report 
form  for  registered  holding  companies. 
In  addition,  we  are  requesting  comment 
on  limitations  on  the  ability  of  a  holding 
company  to  qualify  its  foreign 
operations  as  a  FUCO. 

As  originally  proposed,  rule  55  would 
have  required  us  to  review  an 
acquisition  if,  among  other  things, 
aggregate  investment  in  FUCOs 
exceeded  50%  of  the  registered  holding 
company's  consolidated  retained 
earnings.  The  reproposed  rule  contains 
conditions  that  are  designed  to  address 
the  broader  issues  related  to  FUCO 
investments.  Reproposed  rule  55 
requires: 

•  The  registered  holding  company  to 
implement  review  and  risk-assessment 
methodologies  that  address  the  risks  of 
FUCO  investments; 

•  That  no  more  than  2%  of  the 
registered  system's  domestic  utility 
employees  render  services  to  EWGs  and 
FUCOs; 

•  That  registered  holding  companies 
keep  accurate  books  and  records  with 
respect  to  their  FUCO  investments  and 
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make  these  books  and  records  available 
to  our  staff;  and 

•  That  we  and  other  interested 
regulatory  agencies  receive  prompt 
reports  of  FUCO  acquisitions. 

In  addition,  proposed  rule  55  requires 
our  prior  review  and  approval  of  FUCO 
acquisitions  in  any  of  ihe  following 
circumstances: 

•  The  registered  holding  company's 
investment  in  FUCOs  and  EWGs 
exceeds  50%  of  consolidated  retained 
earnings  (or  such  greater  amoimt  as  may 
be  authorized  by  Commission  order); 

•  The  registered  holding  company  or 
certain  of  its  subsidiaries  has 
experienced  recent  financial  weakness, 
as  indicated  by  certain  bankruptcy 
proceedings  or  declines  in  earnings 
(conditions  identical  to  those  set  forth 
in  rule  53(b)); 

•  The  holding  company  has  reported 
that  it  has  obtained  rate  increases  for 
retail  customers  in  order  to  recover 
losses  or  inadequate  returns  on  FUCO 
investments;  or 

•  Any  public-utility  subsidiary  of  the 
registered  holding  company  has  a  rating 
from  a  nationally  recognized  statistical 
rating  organization  with  respect  to  its 
debt  securities  that  is  less  than 
investment  grade. 

We  are  also  proposing  to  amend  Item 
9  of  Form  U5S,  the  form  on  which 
registered  holding  companies  provide 
information  on  a  cumulative  yearly 
basis,  to  require  the  holding  company  to 
disclose  whether  it  has  sought  recovery 
of  losses  or  inadequate  returns  on  FUCO 
investments  through  higher  rates  to 
system  retail  ratepayers. 

We  are  also  reproposing  rule  56  to 
clarify  the  status  of  subsidiary 
companies  of  registered  holding 
companies  formed  to  hold  interests  in 
FUCOs.  Under  the  proposed  rule,  a 
registered  holding  company,  unless 
otherwise  restricted  (for  example,  by 
rule  55)  could  acquire  a  subsidiary 
company  engaged  exclusively  in  the 
direct  or  indirect  ownership  of  FUCOs 
without  the  need  to  apply  for,  or 
receive,  our  approval. 

In  addition,  we  are  reproposing  an 
amendment  to  rule  87  to  require  an 
order  before  an  EWG  or  FUCO  may 
provide  services  to,  or  construction  for, 
or  sell  goods  to.  an  associate  company 
(other  than  to  an  EWG,  FUCO  or  exempt 
telecommunications  company).  The 
proposed  amendment  would  also 
require  registered  holding  companies  to 
furnish  state  and  federal  regxiiators 
copies  of  applications  under  rule  87  and 
certificates  imder  rule  24  (1 7  CFR 
250.24). 

We  are  also  proposing  an  amendment 
to  Form  U— 57,  which  a  company  uses  to 
claim  FUCO  statiis.  The  amended  form 


would  also  be  used  to  report  FUCO 
acquisitions,  whether  or  not  our  prior 
approval  was  required  to  make  the 
acquisitions.  Registered  holding 
companies  would  be  required  to  submit 
copies  of  the  report  on  Form  U-57 
simultaneously  to  us  and  to  other 
interested  federal,  state  or  local 
regiUators.  As  a  consequence,  we  and 
other  interested  regulators  can  monitor, 
regulate  and  provide  comments  and 
recommendations  concerning  the  FUCO 
activities  of  registered  holding 
companies. 

n.  Background 

A.  The  Internationalization  of  the 
Energy  Business 

The  utility  business  is  rapidly 
evolving  into  a  global  industry,  with 
participants  seeking  multinational 
investment  opportunities.  Sweeping 
political  and  economic  changes 
worldwide  have  created  a  large  demand 
for  American  utility  expertise  and 
significant  investment  opportunities  for 
United  States  companies.  Registered 
public-utility  holding  companies  have 
taken  advantage  of  these  opportunities. 
As  of  December  31, 1998,  registered 
holding  companies  had  invested  $8.2 
billion  in  FUCOs  and  $892  million  in 
domestic  and  foreign  EWGs.  Based  on 
publicly  reported  information,  we 
believe  that  investments  made  by 
exempt  holding  companies,  and  public 
utilities  not  part  of  a  registered  or 
exempt  holding  company  system,  are 
significantly  higher. ^  In  addition, 
foreign  companies  have  acquired,  or 
announced  their  intention  to  acquire, 
U.S.  utilities  and  register  under  the  Act. 
These  transactions,  and  the  issues  they 
raise  under  the  Act.  were  the  subject  of 


'  As  of  December  31 ,  1998,  holding  companies 
exempt  under  rule  2  of  the  Act  bad  invested  $12.3 
billion  in  FUCOs  and  domestic  and  foreign  EWGs. 
On  August  18,  1999.  AES  Corp.,  which  recently  was 
granted  an  exemption  bom  registration  under 
section  3(a)(S)  of  the  Act  in  connection  with  its 
acquisition  of  OLCORP  Inc.  (see  Holding  Co.  Act 
Release  No.  27036  (Aug.  20, 1999)),  announced  that 
it  has  agreed  to  purchase  a  4,000  megawatt  power 
station  serving  England  and  Wales  for 
approximately  $3.0  billion.  In  addition,  domestic 
energy  companies  that  are  not  part  of  either  a 
registered  or  exempt  holding  company  system  have 
made  major  investments  in  FUCOs  and  EWGs  in 
recent  years.  For  example,  in  1995  and  1996, 
PacifiCorp,  a  public  utility  company  operating  in 
the  western  United  States,  acquired  an  Australian 
electric  distribution  company  and  an  interest  in  an 
Australian  power  plant  and  mine  for  a  total  of  $1.7 
biUion.  According  to  a  U.S.  ISepartment  of  Energy 
report,  U.S.  energy  companies  have  played  "a  major 
role  •  *  *  as  investors  in  the  reformed  and 
privatized  electricity  sectors"  in  the  United 
Kingdom.  Australia  and  Argentina.  See  Electricity 
Reform  Abroad  and  U.S.  Investment  Energy 
Information  Administration.  September  1997,  at  v. 


a  1999  concept  release  ("Concept 
Release").* 

Congress  amended  the  Holding 
Company  Act  in  1992  to  facilitate  these 
changes.  As  discussed  in  greater  detail 
below,  the  Energy  Policy  Act  of  1992 
("Energy  Policy  Act")  created  new 
categories  of  exempt  entities,  EWGs  and 
FUCOs.  We  were  given  rulemaking 
authority  with  respect  to  certain  matters 
arising  from  these  provisions.  In  view  of 
the  increasing  internationalization  of 
the  power  industry  and  developments 
since  the  enactment  of  the  Energy  Policy 
Act,  we  are  reproposing  ndes  related  to 
FUCO  investments  and  requesting 
comment  on  international  issues. 

B.  The  Statutory  Background 

The  Holding  Company  Act  was 
enacted  in  the  wake  of  widespread  fi^ud 
and  mismanagement  by  large  and  far- 
flung  public-utility  holding  companies. 
The  Holding  Company  Act  generally 
requires  that  a  holding  company  limit 
its  operations  to  a  group  of  related 
operating  utility  properties  within  a 
confined  geographic  region.^  To  ensure 
that  these  standards  are  met,  the  Act 
generally  requires  our  prior  approval  for 
public-utility  company  acquisitions.^ 


«  See  Registered  Public-Utility  Holding 
Companies  and  Internationalization,  Holding  Co. 
Act  Release  No.  27110  (Dec.  14,  1999),  64  FR  71341 
(Dec.  21,  1999).  In  the  Concept  Release,  we  noted 
that,  among  other  things,  the  comments  received 
would  inform  our  consideration  of  applications  and 
requests  for  interpretive  guidance  concerning 
foreign  holding  companies  and  our  review,  under 
section  11  of  the  Act,  of  registration  statements  filed 
by  foreign  holding  companies.  See  Concept  Release 
at  71344  and  infra  section  in.C. 

Recently,  we  issued  an  order  ("NEES/National 
Grid  Order")  approving  the  acquisition  of  New 
England  Electric  System  ("NEES"),  a  registered 
holding  company,  by  The  National  Grid  Group  pic 
("National  Grid"),  a  British  utility  holding  company 
that  would  register  under  the  Act,  and  approving 
certain  related  transactions.  See  National  Grid 
Group  pic.  Holding  Co.  Act  Release  No.  27154 
(March  15.  2000).  On  November  29, 1999,  Scottish 
Power  pic  ("Scottish  Power"),  also  a  British  utility 
holding  company,  acquired  PacifiCorp,  a  U.S. 
utility,  in  a  transaction  that  was  not  subject  to  our 
approval.  Scottish  Power  has  registered  under  the 
Act.  By  order  dated  December  6,  2000,  we 
authorized  PowerGen  pic,  another  British  utility,  to 
acquire  LG&E  Energy  Corp.,  a  U.S  holding  company 
exempt  from  registration  under  section  3(a)(1)  of  the 
Act.See  PoweiGen  pic.  Holding  Co.  Act  Release  No. 
27291. 

»See  section  11  of  the  Act  (15  U.S.C.  79k).  See 
also  Federal  Trade  Commission  Report  to  the 
Senate,  Utility  Corporations,  S.  Doc.  No.  92,  74th 
Cong..  1st  Sess.  24  (1935):  Report  on  the  Relation 
of  Holding  Companies  in  Power  and  Gas  Affecting 
Control.  H.R.  Rep.  No.  1827,  73rd  Cong.,  2d  Sess. 
(1933-1935)  (documenting  the  circtmistances  that 
gave  rise  to  passage  of  the  Act). 

»  Section  9(a)(1)  (15  U.S.C.  79i(a)(1))  requires  our 
prior  approval  for  the  direct  or  indirect  acquisition 
of  any  securities  or  utility  assets  or  any  other 
interest  in  any  business  by  a  company  in  a 
registered  system.  In  addition,  section  9(a)(2)  (15 
U.S.C.  79i(a)(2))  generally  requires  our  prior 
approval  for  an  acquisition  that  would  result  in  an 
extension  of  a  holding-company  system. 
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When  the  Act  was  passed  over  sixty 
years  ago.  Congress  believed  that  these 
constraints  were  necessary  to  protect  the 
public  interest  and  the  interests  of 
investors  and  consumers. 

Congress  in  1935  did  not  foresee  the 
changes  that  have  taken  place  in  recent 
years.  Federal  legislation  enacted  in  the 
late  1970s  and  early  1990s  opened  the 
wholesale  power-generation  sector  of 
the  electric  industry  to  competition. 
Half  of  the  states  are  in  the  process  of 
implementing  measures  to  increase 
competition  in  retail  markets.  More  and 
more  utilities  are  moving  toward 
disaggregation  of  vertically  integrated 
operations  in  favor  of  focusing  on  one 
component  of  the  utility  business,  such 
as  transmission  or  distribution.  In 
addition,  sweeping  political  and 
economic  changes  worldwide  have 
created  a  large  demand  for  American 
utility  expertise  and  significant 
investment  opportunities  for  United 
States  companies.  Finally,  the  utility 
business  is  rapidly  evolving  into  a 
global  industry,  with  participants 
seeking  multinational  investment 
opportunities. 

Congress  recognized  these  changes  in 
enacting  Title  VII  of  the  Energy  Policy 
Act.  The  Energy  Policy  Act  was 
designed  to  address  the  constraints 
imposed  by  the  Holding  Company  Act 
on  investments  by  public-utility  holding 
companies  in  certain  types  of  power 
facilities.  To  this  end,  the  Energy  Policy 
Act  added  two  new  sections  to  the 
Holding  Company  Act:  Section  32, 
relating  to  EWGs  and  section  33, 
relating  to  FUCOs.^  An  EWG.  which 
may  be  either  foreign  or  domestic,  is 
exempt  from  all  provisions  of  the  Act, 
and  may  be  acquired  by  a  registered 
holding  company  without  our  prior 


'Section  32  defines  an  EWG,  in  pertinent  part,  as 
aay  person  determined  by  the  Federal  Energy 
Regulatory  Commission  to  be  engaged,  directly  or 
indirectly,  in  the  business  of  owning  or  operating, 
or  owning  and  operating,  all  or  part  of  one  or  more 
eUgible  facilities  and  selling  electric  energy  at 
wholesale.  Section  32(a)(1)  (15  U.S.C.  79z-5a(a)(l)). 
The  term  "eligible  facility"  generally  includes  any 
facility,  wherever  located,  that  is  used  for  the 
generation  of  electric  energy  exclusively  at 
wholesale.  Section  32(a)(2)  (15  U.S.C.  79z-5a(a)(2)). 
An  EWG  that  owns  a  facility  located  in  a  foreign 
country  may  make  retail  sales  if  none  of  the  energy 
produced  by  the  facility  is  sold  to  consumers  in  the 
United  States.  Section  "32(b)  (15  U.S.C.  79z-5a(b)). 

Section  33  defines  a  FUCO  as  a  company  that 
owns  or  operates  facilities  that  are  not  located  in 
any  State  and  that  are  used  for  the  generation, 
transtnission,  or  distribution  of  electric  energy  for 
sale  or  the  distribution  at  retail  of  natural  or 
manufactured  gas  for  heat,  light  or  power.  The 
definition  further  requires  that  a  company  derive  no 
part  of  its  income,  directly  or  indirectly,  from  such 
utility  operations  within  the  United  States,  and  that 
neither  the  company  nor  any  of  its  subsidiaries  is 
a  public-utility  company  operating  in  the  United 
States.  Section  33(a)(3)(A)  (15  U.S.C  79z- 
5b(a)(3)(A)). 


approval.*  A  FUCO  is  "exempt  bom  all 
of  the  provisions  of  (the)  Act,  except  as 
otherwise  provided  under  (section 
33(c))*  •  *."  and  may  be  finely 
acquired  by  a  registered  holding 
company  pending  the  adoption  of  rules 
under  section  33(c)(1)  concerning  these 
acquisitions.^  Sections  32  and  33  of  the 
Act  reduced  the  barriers  provided  by  the 
Act  to  the  participation  of  domestic 
companies  in  independent  power 
production  and  foreign  utility 
investment,  activities  to  which  the  Act 
previously  raised  significant  barriers.^" 

In  amending  the  Act  to  accommodate 
EWG  and  FUCO  investments.  Congress 
pursued  another  goal — the  protection  of 
domestic  ratepayers.  ^^  In  this  regard,  the 
legislation  gives  state  regulators 
significant  responsibility  for  the 
protection  of  consumers  of  domestic 
utilities.  The  Commission,  however,  is 
given  primary  responsibility  to  shield 
the  consumers  of  registered  holding 
companies  from  any  adverse  effects  of 
EWG  and  FUCO  investments. 

We  have  noted  that  there  is  an 
inherent  tension  between  the  drive 
toward  a  competitive  energy  market  and 
the  demand  for  effective  consumer 
protection. '2  Congress  gave  us  the 


■Sections  32(e)  and  32(g)  of  the  Act. 

s  Section  33(c)(1)  directs  us  to  adopt  rules 
concerning  registered  holding  companies' 
acquisition  of  interests  in  FUCOs. 

>°See,  e.g.,  statement  of  Sen.  Wallop,  Cong.  Rec. 
S17615  (Oct.  8, 1992)  (section  32  is  intended  to 
"streamline  and  minimize"  federal  regulation);  - 
statement  of  Sen.  Riegle,  Cong.  Rec.  S17629  (Oct. 
8, 1992)  ("the  purpose  of  section  33  is  to  facilitate 
foreign  investment,  not  burden  it.").  The  Concept 
Release  discusses  the  possible  implications  of 
section  33  for  foreign  companies  investing  in  the 
United  States;  the  NEES/National  Grid  Order 
discusses  certain  issues  under  the  Act  with  respect 
to  the  acquisition  of  domestic  utilities  by  foreign 
holding  companies,  including  the  application  of 
section  33  to  these  transactions.  See  supra  note  3. 

1 '  The  legislation  seeks  to  "carefully  strik(e)  a 
balance  between  the  concerns  of  many  who  are 
affected  by  its  provisions,  namely  consumers, 
ratepayers,  municipals,  industrials,  utility 
companies  and  State  and  Federal  regulators." 
Statement  of  Rep.  Dingell.  Cong.  Rec.  H1 1428  (Oct. 
5.  1992). 

'^  See  Proposing  Release,  supra  note  1.  This 
tension  is  also  reflected  in  the  debates  over  the 
Energy  Policy  Act.  Compare  statement  of  Sen. 
Riegle,  138  Cong.  Rec.  S17629  (Oct.  8.  1992) 
("There  are  immediate  and  fleeting  market 
opportunities  for  U.S.  companies  *   •   •  We  do  not 
want  Government  barriers  to  these  historic 
opportunities  *   •   *  The  purpose  of  section  33  is 
to  facilitate  foreign  investment,  not  burden  it.") 
with  statements  of  Rep.  Markey.  138  Cong.  Rec. 
H11446  (Oct.  5, 1992)  ("I  am  very  concerned  that 
utilities  will  make  unwise  investments  in  foreign 
utility  systems  with  great  potential  risk  to  their 
asset  base,  and  in  turn  to  their  ratepayers — 
residential,  commercial,  and  industrial  *   *   *.  This 
provision  would  invite  utilities  to  shift  valuable 
resources  and  management — paid  for  by  captive 
retail  ratepayers — from  monopoly  markets  to 
competitive  markets.  Utility  expansion  into  new 
markets  raises  the  same  problems  as  does  utility 
diversification  in  general:  Risk  of  failure. 


responsibility  to  strike  an  appropriate 
balance  between  the  statutory  goals 
embodied  in  sections  32  and  33. 

Under  the  Energy  Policy  Act,  we 
continue  to  have  jurisdiction  over 
financing  transactions  related  to  EWG 
and  FUCO  acquisitions.  The  legislation 
required  us  to  adopt  regulations 
concerning  EWG  financings  within  six 
months  of  the  date  of  enactment  of  the 
legislation.  Congress  also  directed  us  to 
adopt  rules  with  respect  to  FUCO 
acquisitions  to  address  the  protection  of 
customers  of  the  domestic  operating 
companies  of  registered  holding 
companies  and  the  financial  integrity  of 
registered  systems. 

C.  The  Original  Rule  Proposal 

We  initially  proposed  ndes  55  and  56 
in  1993  as  part  of  a  comprehensive  set 
of  regulations  intended  to  implement 
sections  32  and  33  of  the  Holding 
Company  Act,  which  were  added  by  the 
Energy  Policy  Act."  The  rules  were,  by 
conception  and  design,  linked. 
Proposed  rule  55,  addressing  FUCO 
acquisitions,  incorporated  the 
conditions  of  rule  53,  addressing  EWG 
financings.  It  is  therefore  important  to 
discuss  the  operation  of  rule  53,  which 
was  adopted  in  1993,^*  as  backgroimd  to 
the  approach  of  rule  55. 

Rule  53  sets  forth  two  means  by 
which  a  registered  holding  company 
may  obtain  approval  of  a  proposed 
financing  that  will  be  used  to  invest  in 
EWGs.  The  first  is  a  partial  "safe 
harbor."  Rule  53(a)  creates  a  partial  safe 
harbor  by  describing  the  circumstances 
in  which  a  financing  will  be  deemed  not 
to  have  a  substantial  adverse  impact  on 
system  financial  integrity  within  the 
meaning  of  section  32(h)(3). '*  To  rely 
upon  the  safe  harbor,  a  registered 
holding  company's  aggregate 
investments  in  EWGs  and  FUCOs 
cannot  exceed  50%  of  the  system's 


diversification  of  utility  profits  from  measures 
which  would  strengthen  the  utility's  financial 
condition,  reduced  utility  maintenance,  the 
draining  of  top  management  from  the  core  utility, 
and  cross-sul»idization."). 

'^  See  Proposing  Release,  supra  note  1.  In  the 
Proposing  Release,  we  proposed  rules  53,  54,  55.  56 
and  57. 

'«  See  Holding  Co.  Act  Release  No.  25886  (Sept. 
23.  1993).  58  FR  51488  (Oct.  1.  1993)  ( "Adopting 
Release").  In  the  Adopting  Release,  we  adopted 
rules  53,  54  and  57. 

"The  ability  to  rely  upon  the  safe  harbor 
precludes  a  determination  by  us  under  section 
32(h)(3)  of  the  Act  (15  U.S.C.  79z-5a(h)(3))  that  the 
issuance  and  sale  of  securities  in  proposed  EWG 
financings  "(are)  not  reasonably  adapted  to  the 
earning  power  of  (the  registered  holding  company) 
or  to  the  security  structure  of  (the  registered  holding 
company)  and  other  companies  in  the  same  holding 
company  system,  or  that  the  circumstances  are  such 
as  to  constitute  the  making  of  (a  guarantee  involved 
in  the  proposed  EWG  financings)  an  improper  risk 
for  the  (registered  holding  company)." 
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consolidated  retained  earnings  ("50% 
CRE  Requirement"). '«  In  addition,  no 
more  than  2%  of  the  system's  domestic 
utility  employee*  can  render  services  to 
EWGs  and  FUCOs.  and  the  registered 
holding  company  must  give  us 
reasonable  access  to  the  books  and 
records  of  these  entities,  and  provide 
copies  of  filings  under  the  rule  to  other 
interested  regulators. 

The  financing  safe  harbor  is  not 
available  if  the  conditions  of  rule  53(a] 
are  not  satisfied  or  if  certain  specified 
financial  events  have  occxured,  such  as 
an  event  of  bankruptcy  or  other 
evidence  of  financial  or  operating 
problems.'^  To  obtain  approval  in  this 
circumstance,  a  registered  holding 
company  must  demonstrate  that  the 
proposed  financing  will  not  have 
substantial  adverse  impact  upon  system 
financial  integrity  and  that  the 
transaction  will  have  no  adverse  impact 
on  any  utility  subsidiary  or  its 
customers,  or  on  the  ability  of  state 
commissions  to  protect  that  subsidiary 
or  customers.  18 

Proposed  rule  55  described  the 
conditions  under  which  a  registered 
holding  company  could  acquire  an 
interest  in  a  FUCO  without  the  need  to 
apply  for,  or  receive,  prior  approval. 
Proposed  rule  55  incorporated  the 


'•Rule  53(a)(l)(i)  (17  CFR  250.53(a)(l)(i))  defines 
"aggregate  investment"  as  all  amounts  invested,  or 
committed  to  be  invested,  in  EWGs  and  FUCOs,  for 
which  there  is  recourse,  directly  or  indirectly,  to  the 
registered  holding  company.  Among  other  things, 
the  term  includes,  but  is  not  limited  to,  preliminary 
development  expenses  that  culminate  in  the 
acquisition  of  an  EWG  or  a  FUCO.  and  the  fair 
market  value  of  assets  acquired  by  an  EWG  or  a 
FUCO  from  a  system  company  (other  than  an  EWG 
or  a  FUCO). 

"Consolidated  retained  earnings"  are  defined  as 
the  average  of  the  consolidated  retained  earnings  of 
the  registered  holding  company  system  as  reported 
for  the  four  most  recent  quarterly  periods  on  the 
holding  company's  Form  10-K  (17  CFR  249.310)  or 
10-Q  (17  CFR  249.308a)  filed  under  the  SecuriUes 
Exchange  Act  of  1934. 

■'Under  rule  53(b)  (17  CFR  2S0.53(b)),  the  safe 
harbor  is  unavailable  if: 

(1)  The  registered  holding  company,  or  any 
subsidiary  company  having  assets  with  book  value 
exceeding  an  amount  equal  to  10%  or  more  of 
consolidated  retained  earnings,  has  been  the  subiect 
of  a  bankruptcy  or  similar  proceeding,  unless  a  plan 
of  reorganization  has  been  confirmed  in  the 
proceeding:  or 

(2)  The  average  consolidated  retained  earnings  for 
the  four  most  recent  quarterly  periods  have 
decreased  by  10%  from  the  average  for  the  previous 
four  quarterly  periods  and  the  aggregate  investment 
in  EWGs  and  foreign  utility  companies  exceeds  two 
percent  of  total  capital  invested  in  utility 
operations;  provided,  this  restriction  will  cease  to 
apply  once  consolidated  retained  earnings  have 
returned  to  their  pre-loss  level:  or 

(3)  In  the  previous  fiscal  year,  the  registered 
holding  company  reported  operating  losses 
attributable  to  its  direct  or  indirect  investments  in 
EWGs  and  foreign  utility  companies,  and  the  losses 
exceed  an  amount  equal  to  5%  of  consolidated 
retained  earnings. 

'•See  rule  53(c)  (17  CFR  2SO.S3(c)). 


conditions  of  rule  53.  If  the  conditions 
were  met,  a  registered  holding  company 
could  acquire  a  FUCO  without  our 
approval. 

Proposed  rule  55  proved 
controversial.  We  received  comments 
from  registered  holding  companies,'^ 
state  and  local  regulators. ^o  and  other 
interested  parties,  including  the 
National  Association  of  Regulatory 
Utility  Commissioners  ("NARUC").  the 
United  States  Departments  of  Energy 
and  State,  and  several  members  of 
Congress.21  The  opposing  views  of  the 
commenters  generally  reflected  the 
tension  in  the  legislation  between  the 
drive  toward  a  competitive  energy 
market  and  the  demand  for  efi'ective 
consiuner  protection.22  On  the  one 
hand,  regulated  companies  emphasized 
the  need  for  flexibility  to  respond  to 
historic,  and  fleeting,  opportunities 
available  as  the  utility  industry  world- 
wide undergoes  a  fimdamental 
reorganization.  On  the  other  hand, 
consumer  advocates  urged  caution, 
voicing  concerns  about  possible 
detriment  to  captive  utility  ratepayers. 
A  number  of  commenters  asserted  that 
the  statute  requires  us  to  review  each 
FUCO  acquisition.  2  3 


'*  American  Electric  Power  Co.,  Inc.  ("AEP"); 
Central  and  South  West  Corporation  ("CSW"): 
Columbia  Gas  System,  Inc.  ("Columbia"); 
Consolidated  Natural  Gas  co.  ("CNG");  Eastern 
Utilities  Associates  ("EUA");  Entergy  Corporation 
("Entergy");  General  Public  Utilities  Corporation 
("GPU");  Northeast  Utilities  ("Northeast");  and  The 
Southern  Company  ("Southern").  Qtatioiu  to  a 
particular  comment  letter  will  be  in  the  form  of 
(commenting  party's  abbreviated  name)  at  (page 
number).  For  example,  a  citation  to  page  3  of  the 
comment  letter  of  AEP  would  be  "AEP  at  3." 
Comments  we  received  on  the  Proposing  Release 
may  be  found  in  File  No.  S7-9-93. 

20  Alabama  Public  Service  Commission 
("Alabama  Commission");  Arkansas  Public  Service 
Conunission  ("Arkansas  Commission");  Florida 
Public  Service  Commission  ("Florida 
Commission");  Iowa  Utilities  Board;  Council  of  the 
City  of  New  Orleans  and  the  Mississippi  Public 
Service  Commission  ("City  of  New  Orleans"); 
Pennsylvania  Public  Service  Commission 
("Pennsylvania  Commission");  and  Public  Utility 
Commission  of  Texas  ("Texas  Commission"). 

2'  We  received  comments  from  Chairman  Donald 
W.  Riegle.  Jr.  of  the  Senate  Committee  on  Banking, 
Housing  and  Urban  Affairs,  Senator  Dale  Bumpers, 
and  Chairman  Edward  |.  Markey  of  the  House 
Subcommittee  on  Telecommunications  and 
Finance.  In  addition,  we  received  comments  ^m 
Baker  &  Botts,  L.L.P.;  catalyst  Old  River 
Hydroelectric  Ltd.  Partnership;  Dewey  Ballantine; 
Edison  Electric  Institute  ("EEl ");  The  Electricity 
Consumers  Resource  Council,  the  American  Iron 
and  Steel  Institute  and  the  Chemical  Manufacturers 
Association  (collectively,  the  "ECRC");  KAM 
Engineering  A  Consulting  Corporation;  and  Morgan 
Stanley  ft  Co.,  Inc. 

^*  See  supra  note  11. 

"  See  City  of  New  Orleans  at  9  ("Congress  *   '   * 
intended  that  all  foreign  utility  company 
acquisition  be  routinely  subjected  to  SEC  pre- 
approval"). 

In  his  comments.  Senator  Bumpers  also  stated 
that  "Congress  did  not  intend  for  a  safe  harbor 


Opinion  among  state  regulators  was 
also  divided.  Some  state  regulators, 
such  as  the  Pennsylvania  Commission, 
found  the  rules  as  proposed  to  be 
adequate.  2*  Others  suggested  that  they 
be  more  restrictive.^^ 

Many  commenters  suggested  that  we 
request  further  comment  upon  the  rule 
55.  In  light  of  the  comments  and  upon 
our  own  review  of  the  matter,  we 
decided  to  give  additional  consideration 
to  the  issues  raised  by  proposed  rule 
55.28 

D.  Subsequent  Developments 

Since  the  proposal  of  rule  55  in  1993, 
we  have  gained  significant  experience 
in  addressing  FUCO  investments. 
Specifically,  as  of  December  31. 1999, 
we  had  autborized  six  registered 
holding  companies  to  finance  FUCO 
and  EWG  acquisitions  in  an  amount 
equal  to  100%  of  their  consolidated 
retained  earnings  ("100%  Orders").^^  in 
considering  these  applications,  we  have 
had  an  opportunity  to  consider  the  ways 
in  which  registered  holding  companies 
go  about  identifying  and  making  FUCO 
investments.  We  also  now  have  the 
benefit  of  reviewing  the  experience  that 
registered  holding  companies  have  had 
with  respect  to  their  FUCO  investments. 
Based  on  this  experience,  as  well  as  the 
comments  on  proposed  rule  55  and  the 

approach  to  apply  to  holding  company  investments 
in  foreign  utility  companies."  In  support  of  this 
assertion,  Senator  Bimipers  explained  that  when  he 
objected  to  the  inclusion  of  section  33  in  the  final 
bill,  proponents  of  the  legislation  assured  him  that 
"state  utility  commissions  would  be  able  to  provide 
their  comments  to  the  SEC  on  individual  foreign 
investments  proposed  by  registered  holding 
companies."  Sen.  Bumpers  at  1-2. 

"  "Generally,  the  consumer  protection  afforded 
by  the  [SEC's]  proposed  rulemaking  is  adequate  and 
not  unduly  burdensome.  The  Peiuisylvania 
Commission  has  adequate  rules  to  regulate  its 
jurisdictional  utilities  and,  in  turn,  protect  its 
domestic  ratepayers."  Peiusylvania  Commission  at 
1. 

**The  aty  of  New  Orleans  and  the  Texas 
Commission  proposed  limiting  investment  in  any 
one  foreign  country  to  10%  of  consolidated  retained 
earnings,  as  a  measure  to  diversify  risk.  City  of  New 
Orleans  at  24;  Texas  Commission  at  3. 

"  See  Adopting  Release,  supra  note  14.  Unlike 
section  32,  section  33  did  not  establish  a  date  by 
which  the  Commission  must  promulgate  rules 
regarding  FUCOs. 

"  See  Southern  Co.,  Holding  co.  Act  Release  Nos. 
26501  (Apr.  1, 1996)  (order)  and  26646  (Jan.  15, 
1997)  (denying  request  for  reconsideration),  affd. 
Campaign  for  a  Prosperous  Georgia  v.  SEC,  149  F.3d 
1282  (nth  Cir.  1998);  Central  and  South  West 
Corp.,  Holding  Co.  Act  Release  No.  26653  (Jan.  24, 
1997);  GPU,  toe.  Holding  Co.  Act  Release  Nos. 
26773  (Nov.  5,  1997)  (order)  and  26779  (Nov.  17, 
1997)  (opinion):  Cinergy  Corp.,  Holding  Co.  Act 
Release  na  2684S  (Mar.  23,  1998);  American 
Electric  Power  Co.,  Inc.,  Holding  Co.  Act  Release 
No.  26864  (Apr.  27,  1998);  New  Century  Enei^es. 
Inc.,  Holding  Co.  Act  Release  No.  26982  (Feb.  26. 
1999). 
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Concept  Release,  we  are  reproposing  the 
rule.28 

in.  Proposed  Rule  55 

A.  Preliminary  Matter:  Commission 
Review  of  Specific  Acquisitions  and  the 
Role  of  State  Commissions 

One  of  the  most  controversial  issues 
was  whether  rule  55  should  require  us 
to  review  each  FUCO  acquisition.  On 
the  one  hand,  several  commenters 
asserted  that  our  rules  should  require 
that  FUCO  investments  be  approved  on 
a  case-by-case  basis,  either  by  us  or  by 
state  regulators. 2^  On  the  other  hand, 
many  commenters  stated  that  a  case-by- 
case  review  would  be  impractical  and 
inconsistent  with  the  statutory  purpose 
to  facilitate  investments  in  FUCOs. 
These  commenters  expressed  concern 
that  requiring  case-by-case  approval 
"would  be  so  complex  and  time- 
consuming  that  it  would  render  the 
affected  companies  imable  to  react  to 
market  conditions  in  a  timely  fashion," 
and,  as  a  result,  "these  companies 
would  be  unable  to  take  advantage  of 
the  investment  opportunities  that 
Congress,  when  it  adopted  the  subject  of 
new  legislation,  meant  them  to  be  able 
to  pursue.  "■^° 

Having  carefully  considered  the 
comments,  and  based  on  our 
experience,  we  continue  to  believe  that 
a  requirement  that  we  approve  each 
individual  FUCO  acquisition  would 
undercut  the  purpose  of  section  33.  We 
believe,  however,  that  rule  55  should 
incorporate  conditions  that  balance  the 
registered  holding  companies'  need  for 
flexibility  and  their  domestic 
consumers'  need  for  protection  against 
potential  detriment  from  FUCO 
investments. 

In  our  100%  Orders,  we  have  focused 
on  the  preservation  of  capital  for 
domestic  utility  operations,  the  effect  of 
FUCO  investments  upon  the  daily 
operations  of  the  domestic  utility 
subsidiaries,  and  the  possible  effect  of 
these  investments  upon  domestic 


2"  We  are  also  addressing  issues  raised  by 
significant  FUCO  ownership  by  foreign  and 
domestic  registered  holding  companies.  See  section 
Vn,  infm. 

^9  See  supra  note  23.  In  addition,  the  ECRC,  for 
example,  voiced  concern  that  "safe  harbors  will  not 
adequately  protect  U.S.  electricity  consumers 
against  the  hazards  of  (registered  holding  company) 
investment  in  foreign  utilities  and  EWGs."  NARUC 
suggested  that  companies  seeking  to  come  within  a 
safe  harbor  should  be  required  to  file  an  application 
and  serve  each  affected  state  and  local  utility 
commission;  any  affected  state  could  then  file  a 
notice  of  adverse  impact  that  would  make  the  safe 
harbor  unavailable.  'The  Department  of  Energy 
suggested  a  procedure  under  which  state 
commissions  could  file  comments  with  us. 

"AEP  at  6-7;  CNG  at  2-3;  Entergy  at  22;  GPU 
at  13;  Northeast  at  11-12:  and  the  Department  of 
Energy  at  13-14. 


ratepayers.  We  have  stated  that 
"[ajlthough  foreign  utility  operations 
raise  unique  issues  for  the 
administration  of  the  Act,  we  believe 
that  the  relevant  considerations  are 
generally  those  identified  in  section 
32(h)(6),  relating  to  the  preservation  of 
capital  for  domestic  utility  operations, 
the  effect  of  foreign  utility  company 
investments  upon  the  daily  operations 
of  the  domestic  utility  subsidiaries,  and 
the  possible  effect  upon  domestic 
ratepayers."  ^i  We  have  looked  at 
numerous  factors,  including  the  holding 
company's  current  financial  health,  the 
percentage  of  total  capital  these 
seciuities  transactions  would  amount  to, 
the  company's  debt/equity  ratio,  the 
insulation  of  its  op>erating  subsidiaries 
from  the  debt  of  the  holding  company, 
the  extent  to  which  the  operating 
companies  are  dependent  on  infusions 
of  holding  company  capital  to  conduct 
their  operations,  and  the  fact  that  the 
state  utility  commissions  with 
jurisdiction  over  the  operating 
companies  did  not  object  to  the 
financing.  Our  100%  Orders  require  the 
registered  holding  company  to  remain 
in  compliance  with  the  requirements  of 
rule  53(a),  other  than  the  50%  CRE 
Requirement,  at  all  times  during  the 
period  of  authorization  of  the  order.  The 
100%  Orders  cease,  by  their  terms,  to  be 
effective  if  one  of  the  disqualifying 
cinnunstances  described  in  rule  53(b) 
occurs  during  the  period.  The  registered 
holding  company  also  specifically 
undertakes  that  it  will  not  seek  recovery 
through  higher  rates  to  its  utiUty 
subsidiaries'  customers  to  compensate  it 
for  any  possible  losses  that  it  may 
sustain  on  investments  in  EWGs  and 
FUCOs  or  for  any  inadequate  retiuns  on 
these  investments.  We  believe  that  it  is 
appropriate  to  include  similar 
requirements  in  proposed  rule  55.^2  The 
reproposed  rule  does  not,  and  cannot, 
provide  absolute  certainty  against  any 
potential  detriment  from  FUCO 
acquisitions. 

In  this  regard,  we  have  given 
particular  consideration  to  the  urging  of 
NARUC  and  other  commenters  that  the 
rule  be  amended  to  include  a  role  for 
state  and  local  regulators.  Oiu:  practice 
in  granting  the  100%  Orders  has 
demonstrated  that  state  commissions 
have  played  a  significant  consultative 
role  in  matters  relating  to  FUCO 


investments.  In  each  of  the  100% 
Orders,  the  relevant  state  conunissions 
have  provided  us  with  letters  stating 
that  the  order  would  not  impair  the 
ability  of  the  state  commission  to 
regulate  the  holding  company's 
domestic  utilities  or  protect  tbe  utilities' 
customers.  These  views  have  been 
helpful  to  our  decisions  in  these 
matters.  .We  contemplate  that  state 
regulators  wiU  play  a  similar  role  in 
those  instances  where  rule  55  requires 
our  approval  of  FUCO  acquisitions.  We 
request  comment  whether  this  approach 
strikes  the  appropriate  balance  in 
addressing  the  competing  concerns 
reflected  in  section  33.^^ 

B.  Conditions  of  Rule  55 

1 .  Procedures  and  Board  Review 

We  have  frequentiy  noted  that 
investments  in  FUCOs  pose  risks  that  do 
not  arise  in  the  domestic  utility 
industry.  Foreign  investment  and 
commercial  activities  entail  country- 
specific  risks  related  to  poUtical  and 
economic  conditions.  It  is  important  to 
a  holding  company  system's  financial 
integrity  that  these  risks  be  analyzed 
and  addressed  in  a  systematic  way. 

In  commenting  on  proposed  rule  55, 
the  Department  of  Energy  stated  that 
assessment  of  risk  is  "the  proper 
function  of  utility  management,  nol 
regulatory  agencies.  *  *  *  The  SEC  can 
provide  adequate  protection  to  domestic 
consiuners  and  investors  by  establishing 
the  regulations  proposed  in  this 
rulemaking  and  by  aggressively 
overseeing  transactions  and  contractual 
arrangements  between  registered 
holding  companies  and  their  foreign 
utility  subsidiaries.  "3* 


>'  Southern  Co.,  Holding  Co.  Act  Release  No. 
26501,  citing  the  Proposing  Release,  supm  note  1. 

^' We  have  noted  in  our  100%  Orders  that  "(a)s 
a  practical  matter,  *  *  *  it  may  not  be  feasible  to 
insulate  the  operating  companies  completely  from 
a  potential  increase  in  cost  of  capital  that  could 
result  from  a  major  loss  in  connection  with  these 
investments."  See,  e.g..  Southern  Co.,  supra  note 
27. 


"  Section  33(c)(1).  by  its  terms,  does  not 
contemplate  the  participation  of  state  ratemaking 
authorities.  Although  the  legislative  history  is  silent 
on  the  point,  it  seems  that  Congress  may  have 
envisaged,  at  most,  an  advisory  role  for  stale 
regulators  with  respect  to  FUCX)  acquisitions  and 
financings  for  purposes  of  acquiring  interests  in 
FUCOs  by  registered  holding  companies.  Section 
33(c)(1)  (15  U.S.C  792-5b(c)(l)),  for  example, 
expressly  requires  us  to  "reasonably  and  fully 
consider"  the  recommendation  of  an  interested 
state  commission  regarding  the  registered  holding 
company's  relationship  to  a  FIKX). 

'*  Department  of  Energy  at  13-14.  Many  of  the 
registered  companies  agreed.  See  AEP  at  6-7 
("although  risk  does  vary  fit>m  project  to  project 
and  frtim  country  to  country,  such  risks  will  tie 
reflected  in  the  company's  analysis  of  the  pricing 
and  other  negotiated  terms  of  the  transaction"); 
CNG  at  3  ("It  can  be  reasonably  assumed  that  the 
(registered  holding  companies)  would  *   *   *  see  to 
adequate  safety  in  the  construction  and  operations 
of  EWGs  and  foreign  utility  companies  in  which 
they  invest."):  GPU  at  13;  Northeast  at  11-12. 

Southern  described  the  factors  it  assesses  prior  to 
investing  in  a  foreign  project.  These  hctors  include 
political  and  financial  stability,  the  compatibility  of 
business  practices  and  customs,  legal  systems,  the 
availability  of  political  insurance  and  currency  risk 

Continued 
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This  observation  is  borne  out  by  our 
experience  with  the  100%  Orders.  In 
requesting  100%  Orders,  applicants 
have  emphasized  the  role  in  FUCO 
investments  of  procedures  designed  to 
analyze  risks.  These  types  of  procedures 
cannot  assiu«  that  all  FUCO 
investments  will  be  profitable.  They  are 
designed  to  assure  that  risks  are  fully 
analyzed  by  corporate  personnel  and 
their  advisers  and  that  appropriate  risk- 
mitigation  measures  are  implemented. 

The  proposed  rule  therefore 
incorporates  a  condition  designed  to 
assure  that  the  risks  of  FUCO 
investments  are  thoroughly  analyzed 
and  addressed.  The  board  of  directors  of 
the  registered  holding  company  would 
be  required  to  adopt  procedures 
designed  to  analyze  the  risks  of 
investing  in  foreign  jurisdictions.  These 
risks  include  developing,  constructing 
and  operating  utility  facilities  abroad 
and  the  related  political,  legal  and 
financial,  and  foreign  currency  risks. 

While  the  proposed  rule  identifies 
certain  risks  that  should  be  addressed, 
the  list  is  not  intended  to  be  exhaustive. 
Nor  does  the  rule  mandate  specific 
procedures.  A  number  of  commenters 
emphasized  the  difficulty  of  developing 
uniform  standards  to  address  such 
diverse  and  complex  issues  as  sovereign 
risk,  currency  fluctuation,  repatriation 
of  earnings,  political  stability,  potential 
tort  liability  and  adequacy  of  local 
safety  standards  and  regulatory 
oversight.  Holding  companies  would  be 
expected  to  develop  procedures  based 
on  the  particular  circumstances  of  the 
holding  company  and  the  anticipated 
investments. 

The  proposed  rule  also  requires  that 
specific  FUCO  acquisitions  be  approved 
by  the  holding  company's  board  of 
directors.  The  board's  approval  would 
be  based  upon,  among  other  things, 
findings  that  the  FUCO  investment 
procedures  have  been  complied  with; 
that  measures  have  been,  or  will  be, 
taken  to  mitigate  the  risks  that  the 
FUCO  acquisition  presents  to  the 
holding  company  and  its  associate 
companies;  and  that  the  FUCO 
acquisition  and  any  related  financing 
havel)een  structured  such  that 
ratepayers  of  the  holding  company's 
associate  companies  are  adequately 
insulated  bom  any  adverse  effects  of  the 
FUCO  investment.35 


Copies  of  the  procedures,  the  board 
resolutions,  and  any  documents  that 
serve  as  a  basis  for  the  board  findings 
would  be  required  to  be  preserved  in  the 
holding  company's  books  and  records. 
This  will  enable  oxa  inspection  staff  to 
determine  whether  appropriate 
procedures  have  been  effectively 
implemented. 

We  request  comment  on  the  proposed 
approach.  Should  the  rule  require 
boards  of  directors  to  make  additional 
findings  concerning  specific  issues? 
Should  the  rule  require  certain  legal  and 
other  expert  opinions  to  serve  as  the 
basis  of  the  findings?  Should  the  rule 
specify  additional  procedures? 

2.  Personnel  Devoted  to  FUCOs  and 
EWGs 

Proposed  rule  55  also  provides  that  no 
more  than  2%  of  the  system's  domestic 
utility  employees  can  render  services  to 
EWGs  and  FUCOs.^^  Rule  53  contains 
the  same  requirement.  We  believe  that 
this  provision  offers  a  further  safeguard 
for  the  utility  operations  of  the 
registered  system.^'^  Diversion  of 
expertise  from  the  system's  core 
business  is  a  basic  concern  of  the  Act.'* 
This  same  concern  reappears  in  the 
legislative  history  of  the  Energy  Policy 
Act.39 

3.  Conmiission  Review  of  Certain 
Investments 

It  may  be  appropriate  for  us  to  review 
FUCO  acquisitions  if  the  holding 
company's  investments  in  FUCOs 
exceed  certain  levels  or  if  the  holding 
company  has  experienced  recent 
financial  weakness.  In  these 
circumstances,  the  proposed  rule 
requires  the  holding  company  to 
demonstrate  that  the  acquisition  will 
not  have  a  substantial  adverse  impact 
upon  system  financial  integrity  or  upon 
any  system  utility,  its  customers,  or  the 
State  commission's  ability  to  protect  the 
utility  or  its  customers.  We  believe  that 
the  approach  of  rule  53(c},  which 
defines  the  circumstances  where  rule 
53's  safe  harbor  is  not  available,  are  also 
appropriate  to  define  the  cinnmistances 


protection,  as  well  as  an  evaluation  of  risk  balanced 
against  projected  returns.  Southern  at  lS-16. 

'*  In  the  applications  relating  to  the  100%  Orders, 
registered  holding  companies  have  suggested  that 
they  take  a  number  of  measures  to  meet  these 
ob)ectives.  For  example,  applicants  have 
represented  that  they  seek  local  partners  (including 
government  agencies)  or  obtain  "political  risk" 
insurance  to  reduce  the  risks  of  expropriation, 


reduce  construction  risks  through  performance 
guarantees,  and  seek  financing  that  is  non-recourse 
to  the  holding  company.  The  registered  holding 
companies  have  also  represented  that  they  take  a 
number  of  measures  to  address  foreign  currency 
risks. 

'•Proposed  rule  55(a)(3). 

''"The  SEC  has  appropriate  discretion  in 
considering  the  issues  and  promulgating  the 
regulations  to  take  the  steps  reasonably  necessary 
to  protect  operating  companies  and  their 
customers."  Statement  of  Sen.  Wallop.  138  Cong. 
Rec.  S17615  (Oct.  8,  1992). 

»  See  section  1(b)(2)  (15  U.S.C.  7ga(b)(2)). 

"See,  e.g..  Statement  of  Rep.  Markey,  138  Cong. 
Rec.  Hi  1446  (Oct.  5,  1992). 


under  which  our  review  of  a  transaction 
is  appropriate. 

Tne  proposed  rule  would  require  our 
review  when: 

•  The  registered  holding  company's 
investment  in  FUCOs  and  EWGs 
exceeds  50%  of  consolidated  retained 
earnings  (or  such  greater  amoimt  as  may 
be  authorized  by  Commission  order);  ♦" 

•  The  registered  holding  company  or 
certain  of  its  subsidiaries  ("Significant 
Subsidiaries")  has  been  the  subject  of  a 
bankruptcy  or  similar  proceeding, 
unless  a  plan  of  reorganization  has  been 
confirmed  in  the  proceeding;*' 

•  The  average  consolidated  retained 
earnings  for  the  four  most  recent 
quarterly  periods  have  decreased  by 
10%  fi-om  the  average  for  the  previous 
four  quarterly  periods  and  the  aggregate 
investment  in  EWGs  and  FUCOs 
exceeds  two  percent  of  total  capital 
invested  in  utility  operations;  or 

•  In  its  previous  nscal  year,  the 
registered  holding  company  reported 
operating  losses  attributable  to  its  direct 
or  indirect  investments  in  EWGs  and 
FUCOs,  and  these  losses  exceed  an 
amount  equal  to  5%  of  consolidated 
retained  earnings. 

We  are  also  proposing  two  additional 
circumstances  that  would  trigger  the 
transaction  review  requirement: 

•  The  holding  company  has  sought 
recovery  of  losses  or  inadequate  retiuns 
on  FUCO  investments  through  higher 
rates  to  retail  ratepayers. 

In  the  100%  Orders,  holding 
companies  have  always  undertaken  that 
theywould  not  seek  to  recover  losses 
bom  ratepayers.  In  order  to  provide 
greater  assiu-ance  that  losses,  if  any,  are 
not  passed  on  to  ratepayers,  we  are 
proposing  to  amend  Item  9  of  Form 
U5S,  the  form  for  annual  reports  that 
registered  holding  companies  are 
required  to  file  imder  section  5(c)  of  the 
Act,  to  require  disclosure  of  whether 
any  rate  increases  to  retail  customers 
have  been  obtained  in  order  to  recover 
these  losses.'*^ 

If,  during  the  preceding  three  years, 
the  holding  company  has  responded  to 
this  item  in  the  affirmative,  the 
proposed  rule  wotild  require  our 
approval  of  additional  acquisitions. 

•  The  securities  of  any  Significant 
Subsidiary  that  is  a  public-utility 
company  were  rated  less  than 


*°  If,  for  example,  a  holding  company  has 
received  a  100%  Order,  the  percentage  would  be 
100%. 

*•  At  the  time  of  the  filing  of  the  bankruptcy 
petition,  the  subsidiary  must  have  had  assets  with 
a  book  value  exceeding  an  amount  equal  to  10%  or 
more  of  the  holding  company's  consolidated 
retained  earnings.  See  rule  S5(b)(l)(i). 

"\5  U.S.C.  79e(c).  Item  9  of  Form  U5S  requires 
the  reporting  of  information  concerning  EWGs  and 
FUCOs. 
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investment  grade  by  a  nationally 
recognized  statistical  rating 
oi^anization. 

This  provision  is  designed  to  afford 
an  additional  protection  for  domestic 
ratepayers.  The  rating  of  the  debt 
securities  of  a  public-utility  subsidiary 
has  a  direct  effect  on  its  cost  of  funds 
and  its  rates.  A  rating  of  less  than 
investment  grade  suggests  that  we 
should  review  FUCO  acquisitions  to 
assure  that  they  will  not  have  an 
adverse  impact  on  the  financial  integrity 
of  the  holding  company  system,  which 
could,  in  turn,  lead  to  further  rate 
increases.  This  approach  will  also  afford 
state  regulators  an  opportunity  to 
present  their  views  concerning  the 
effects  of  FUCOs  on  rates. 

As  is  the  case  with  our  100%  Orders, 
our  approval  of  each  acquisition  may 
not  be  necessary.  In  many 
circumstances,  the  requested 
authorization  may  reflect  the  "budget 
method"  of  our  100%  Orders — that  is, 
authorization  to  invest  a  specified 
amoimt  in  FUCOs.  Individual  review 
may  be  appropriate,  for  example,  when 
a  Significant  Subsidiary  of  the  holding 
company  has  experienced  significant 
financial  difficulty. 

We  request  comment  on  the  proposed 
Commission  review  requirement. 
Should  any  other  events  trigger  the 
requirement  that  we  review  FUCO 
acquisitions?  Should  other  measures  be 
used,  such  as  the  relation  of  FUCO 
investments  to  consolidated 
capitalization,  consolidated  assets,  or 
net  utility  plant?  Should  the  conditions 
be  more  restrictive?  Should  FUCO 
investments  be  required  to  be  insured 
against  political  and  exchange  risks?  *^ 

4.  Books  and  Records  and  Reporting 
Requirements 

Proposed  rule  55  requires  a  company 
that  is  relying  on  the  rule  to  maintain 
books  and  records  with  respect  to  the 
FUCO  investment.""  The  proposed  rule 
also  requires  that  certain  information  be 
provided  to  retail  rate  regulators. 
Specifically,  a  registered  holding 
company  that  makes  a  FUCO 
investment  must,  within  ten  days  of  the 
investment,  file  a  statement  on  Form 
U-57  with  us  and  provide  a  copy  to 
every  regulator  having  jurisdiction  over 
the  rates  of  any  system  utility.  The 
registered  holding  company  must  also 


provide  to  the  regulators  other  filings  by 
the  holding  company  related  to  its 
FUCOs.  These  filings  are  related  to  the 
financing  of  the  FUCO  acquisition  and 
certain  contractual  relationships 
between  the  FUCO  and  the  holding 
company,  its  affiliates  or  associate 
companies. 

The  access  to  information  made 
possible  by  the  books  and  records 
provisions  and  the  reporting 
requirements  imder  rule  55(d)  should 
help  retail  ratemakers  to  shield 
consumers  from  the  costs  that  may  be 
associated  with  investment  in  FUCOs.*^ 
Under  proposed  rule  87,  discussed 
below,  our  prior  approval  would  be 
necessary  for  intrasystem  service,  sale 
and  construction  arrangements 
involving  FUCOs,*^  and  financing 
transactions  and  other  relationships 
incidental  to  the  acquisition  remain 
subject  to  the  Act.*^  These  measures 
should  help  to  ensure  "the  protection  of 
the  customers  of  a  public  utility 
company  which  is  an  associate 
company  of  a  FUCO  and  the 
maintenance  of  the  financial  integrity  of 
the  registered  holding  company 
system." '*8 

We  request  comment  whether  these 
provisions  (or  the  related  provisions  in 
rule  53)  should  be  modified  in  any 
respect.  For  example,  should  the  rule 
permit  the  FUCO  to  keep  its  books  and 
records  in  conformity  with  local 
accounting  conventions  (rather  than 
U.S.  generally  accepted accoimting 
principles,  as  required  by  certain 
provisions  of  rule  53)  if  the  local 
accoimting  system  permits  us  to 
determine  whether  transactions  between 
the  FUCO  and  the  other  companies  in 
the  holding  company  system  comply 
with  the  Act's  standards? 


*3  Department  of  State  at  1-2. 

■**  The  books  and  records  required  to  be  kept  are 
those  required  by  rule  53.  A  registered  holding 
company  must  maintain  books  and  records  to 
identify  investments  in,  and  earnings  from,  any 
FUCO  in  which  it  directly  or  indirectly  holds  an 
interest.  Rule  53  also  addresses  the  books  and 
records  that  must  be  kept  with  respect  to  partially 
owned  FUCOs. 


«See  Section  18  of  the  Act  (15  U.S.C.  79rl 
(authorizing  the  Commission  "upon  its  own  motion 
or  at  the  request  of  a  state  commission"  to  inquire 
into  the  business  of  any  registered  holding  company 
or  subsidiary)  (emphasis  added). 

•**  See  Intrasystem  Service,  Sales  and 
Construction  Contracts  Involving  Exempt 
Wholesale  Generators  and  Foreign  Utility 
Companies.  Holding  Co.  Act  Release  No.  25887 
(Sept.  23,  1993),  58  FR  51508  (Oct.  1.  1993),  RIN 
3235-AF87,  File  No.  S7-28-93  ("Rule  87  Proposing 
Release").  We  proposed,  and  today  are  reproposing, 
a  clarifying  amendment  to  rule  87.  The  rule 
currently  allows  subsidiary  companies  of  a 
registered  holding  company  to  enter  into  certain 
intrasystem  agreements  without  the  need  to  apply 
for  or  receive  our  prior  approval.  The  proposed 
amendment  would  make  clear  that  our  approval,  by 
order  upon  application,  is  required  for  intrasystem 
service,  sales  and  construction  agreements 
involving  an  EWG  or  FUCO,  and  another  subsidiary 
company  in  the  registered  system,  other  than  an 
EWG  or  FUCO. 

*'  See  section  33(c)(2)  of  the  Act  (15  U.S.C.  792- 
5b(c)(2)). 

«»  Section  33(c)(1)  of  the  Act  (15  U.S.C.  79z- 
5b(c)(l)). 


C.  Comments  Received  in  Response  to 
the  Concept  Release 

We  received  comments  bom  a  wide 
range  of  commenters  in  response  to  the 
Concept  Release.'*^  While  none  of  the 
commenters  discussed  rule  55 
specifically,  several  commented  on  the 
operation  of  rule  53  and  the  importance 
of  providing  safeguards  to  limit  the 
possibility  that  FUCO  investments 
would  have  an  adverse  effect  on 
domestic  utilities,  particularly  the 
FUCO  investments  oi  foreign  registered 
holding  companies.  One  commenter 
suggested  that  the  Conmiission  should 
establish  standards  for  the  type  of 
businesses  in  which  a  FUCO  could 
engage.  Several  industry  commenters 
suggested  that  the  safe  harbor  approach 
should  be  modified  to  focus  on  the 
financial  condition  of  the  holding 
company,  including  its  credit  ratings, 
rather  than  the  relationship  of  the  FUCO 
investments  to  consolidated  retained 
earnings.^" 

We  bielieve  that  the  suggested 
approach  is  not  warranted  at  this  time. 
Tlie  current  approach  does  not  establish 
an  irrebuttable  presumption  concerning 
the  appropriate  ratio  of  FUCO 
investments  to  retained  earnings;  rather, 
it  establishes  a  point  at  which  the 
Commission  can  review  the  level  of 
investment  and,  with  input  from  state 
regulators,  determine  whether  it  is 
likely  to  have  an  adverse  effect  on  the 
holding  company  and  its  public  utility 
subsidiaries.  Rule  55  would  apply 
equally  to  foreign  and  domestic 
registered  holding  companies. 

Several  commenters  addressed  the 
question  of  whether  the  existing  FUCO 
investments  of  foreign  registered 
holding  companies  should  be 
automatically  "grandfathered"  for 
purposes  of  rule  53. s'  Most  of  these 
commenters  suggested  that 
grandfathering  should  not  be  automatic; 
rather,  they  urged  the  Commission  to 
subject  these  investments  to  the  type  of 
review  required  by  rule  53(c).  This  is 
the  approach  that  we  took  in  the  NEES/ 


*»  We  received  letters  from  30  commenters, 
including  state  officials  and  regulators,  the  U.S. 
Department  of  State,  foreign  and  domestic  holding 
companies,  consumer,  trade  and  business 
associations  and  individuals.  These  letters  may  be 
found  in  File  No.  S7-30-99. 

>o  NEES  and  National  Grid  place  particular 
emphasis  on  this  approach.  See  )oint  Response  of 
The  National  Grid  Group  pic  and  New  England 
Electric  System  to  the  Concept  Release  on 
Registered  Public  Utility  Holding  Cximpanies  and 
Internationalization  in  File  No.  S7-30-99. 

*>  "Grandfathering"  excludes  FUCO  investments 
a  holding  company  has  made  prior  to  the  time  it 
registers  under  the  Act  from  the  50%  CRE 
Requirement  of  rule  53.  Only  investments  made 
after  registration  would  be  subject  to  the  percentage 
limitation.  See  supra  note  16  and  accompanying 
text. 
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National  Grid  Order  and  which  is 
reflected  in  reproposed  rule  55. 

IV.  Proposed  Rule  56 

We  are  also  reproposing  rule  56. 
Proposed  rule  56  clahfies  the  status  of 
subsidiary  companies  of  registered 
holding  companies  formed  to  hold 
interests  in  FUCOs.  Under  the  rule,  a 
company  engaged  directly  or  indirectly, 
and  exclusively,  in  the  business  of 
owning  or  operating,  or  both  owning  or 
operating,  all  or  part  of  one  or  more 
FUCOs  would  be  deemed  a  FUCO  for 
purposes  of  the  Act,  and  a  registered 
holding  company  could  acquire  such  a 
company  on  the  same  terms  and 
conditions  that  it  could  acquire  the 
underlying  FUCO. 

Proposed  rule  56  should  not  result  in 
additional  risk  to  consimiers.  To  the 
contrary,  intermediate  companies 
permitted  by  the  proposed  rule  may 
isolate  risks  that  might  be  associated 
with  the  new  ventures  and  secure, 
where  possible,  additional  tax  benefits. 
The  statute  provides  a  similar 
exemption  for  intermediate  companies 
formed  to  hold  interests  in  EWGs.'^ 

V.  Proposed  Amendment  to  Rule  87 

Rule  87  addresses  the  circumstances 
in  which  a  subsidiary  company  of  a 
registered  holding  company  may 
perform  services  or  construction  for,  or 
sell  goods  to,  an  associate  company 
without  the  need  to  apply  for  or  receive 
our  prior  approval.  Among  other  things, 
the  rule  allows  a  subsidiary  utility 
company  to  render  incidental  services 
to  an  associate  company,  and  any 
subsidiary  company  to  "perform 
services  or  construction  for,  or  sell 
goods  to"  an  associate  nonutility 
company. 

In  1993,  we  proposed  an  amendment 
to  nUe  87  that  was  designed  to  make  it 
clear  that  Commission  approval  is 
required  for  intrasystem  agreements 
involving  EWGs  and  FUCOs.*'  The 
proposed  amendment  would  also  have 
required  registered  holding  companies 
to  furnish  state  and  federal  regulators 
copies  of  applications  under  rule  87  and 
certificates  under  rule  24.**  We  noted  in 
the  Rule  87  Proposing  Release  that  the 


"  See  section  32(aMl)  of  the  Act  (15  U.S.C  79z- 
5a(a)(lJ).  which  defines  EWC  to  include  an 
intennediate  subsidiary  that  is  engaged  exclusively 
in  the  business  of  owning  or  operating,  or  both 
owning  and  operating,  all  or  part  of  one  or  more 
eUgible  CKilities. 

"  See  Rule  87  Proposing  Release,  supra  note  46. 

"  Filings  under  rule  24  are  normally  made  within 
ten  days  of  the  consummation  of  a  transaction,  but 
may  be  made  quarterly,  semiannually  or  annually, 
as  specified  by  the  relevant  order.  We  noted  that  the 
filing  of  certificates  would  inform  the  regulators  of 
services  rendered  to  EWGs  and  FUCOs  and  would 
tacilitate  audits  of  system  companies.  Id. 


amendment  would  allow  us  to  monitor 
services  to  EWGs  and  FUCOs  to  prevent 
the  diversion  of  management  and  goods 
to  these  companies  by  other  system 
companies,  and  would  ensure  that 
system  companies  are  fairly  reimbiu^ed 
for  the  use  of  their  employees'  time  or 
for  the  provision  of  goods.** 

Comments  on  the  proposed  rule  were 
mixed.*"  Holding  companies  that 
commented  on  the  proposed  rule 
generally  suggested  that  it  would 
impose  lumecessary  administrative 
burdens.*^  They  also  asserted  that  rule 
53,  which  allows  no  more  than  2%  of 
a  holding  company  system's  domestic 
utility  personnel  to  render  services  to 
affiliated  FUCOs  and  EWGs,  and  section 
13(b)  of  the  Act,  requiring  services  to  be 
provided  at  cost,  protected  the  interests 
of  the  holding  company's  domestic 
utilities.*^  Two  holding  companies 
suggested  that  the  scope  of  the  rule 
amendment  be  narrowed  to  address 
only  transactions  with  domestic  public 
utilities.** 

State  regulators  and  constmier  groups 
supported  the  proposal  but  believed  that 
it  was  too  narrow.  They  suggested  that 
the  Commission  establish  "clear  pricing 
standards"  for  affiliate  transactions  that 
would  protect  ratepayers.  Generally, 
they  suggested  that  if  the  value  of  the 
services  provided  to  a  FUCO  or  EWG 
exceeded  their  cost,  the  utility  should 
be  required  to  charge  the  market  value; 
if  the  utility  was  the  purchaser  of  the 
services,  the  price  should  be  the  lower 
of  market  value  or  cost. 

Since  the  proposal  of  the  amendments 
to  rule  87,  registered  holding  companies 
have  generally  sought  our  approval  of 
intrasystem  agreements  involving  EWGs 


^  Id.  We  also  noted  an  earlier  proposed 
amendment  to  rule  83  (17  CFK  250.83).  See  Holding 
Co.  Act  Release  No.  25668  (Nov.  3,  1992).  57  FR 
54025  (Nov.  16, 1992).  The  proposed  amendment  to 
rule  83  would  have  allowed  subsidiaries  of 
registered  holding  companies  to  provide  services 
for  certain  foreign  associate  companies  without  the 
need  for  prior  approval  under  section  13(b),  so  long 
as  the  consideration  to  be  paid  by  the  foreign 
associate  company  is  not  less  than  the  cost  of  the 
service,  sales  or  construction  to  the  subsidiary 
company  rendering  such  services.  The  requirement 
that  services  be  provided  at  not  less  than  cost  was 
intended  to  prevent  the  subsidization  of  foreign 
activities  by  domestic  system  companies.  We  asked 
commenters  to  consider  the  proposed  amendment 
to  rule  83  in  their  comments  on  rule  87.  See  Rule 
87  Proposing  Release,  supra  note  46.  at  note  3. 

''Comments  on  the  proposed  amendment  to  rule 
87  may  be  found  in  File  No.  37-28-93. 

"  Allegheny  Power  System:  AEP:  Columbia; 
CNG;  and  GPU. 

»  Northeast:  Southern. 

«•  Joint  comments  by  the  City  of  New  Orleans,  the 
Arkansas  Commission  and  the  Mississippi 
Commission:  joint  conmients  by  NARUC,  Consumer 
Federation  of  America  and  Environmental  Action: 
and  the  Ohio  Office  of  the  Consumer's  Counsel. 


and  FUCOs."^  In  addition,  our  staff  has 
found,  in  its  examinations  of  holding 
company  systems,  that  transactions 
between  service  companies  and  FUCOs 
have  adhered  to  the  Act's  standards. 

While  this  experience  suggests  that 
the  amendment  may  be  unnecessary,  we 
are  nevertheless  reproposing  it  in  view 
of  the  comments  of  state  regulators  and 
consumer  groups.  These  commenters 
suggested  that  they  would  benefit  fium 
receiving  applications  related  to  these 
transactions,  as  well  as  the  filings  imder 
rule  24. 

We  are  not  proposing  to  incorporate 
substantive  standards  for  transactions 
between  FUCOs  or  EWGs  and  system 
utilities  into  the  rule.  We  continue  to 
believe  that  variations  from  the  "at  cost" 
standards  of  section  13(b)  are  best 
addressed  on  a  case-by-case  basis.  We 
note  that  we  have  recentiy  granted  an 
exemption  from  the  "at  cost"  standard 
for  certain  types  of  transactions  with 
FUC08."2  We  will  continue  to  be 
flexible  in  addressing  such  requests 
particularly  where  they  are  supported 
by  state  regulators  and  are  designed  to 
assiue  that  captive  ratepayers  do  not 
subsidize  FUCO  investments. 

VI.  Proposed  Amendment  to  Form  U-S7 

In  the  Proposing  Release,  we 
requested  comment  on  a  new  form 
(Form  U-57),  which  we  adopted  in  the 
Adopting  Release.  Form  U-57  is 
ciurenUy  used  by  companies  claiming 
FUCO  status.  We  now  propose 
amending  Form  U-57  so  that  it  may  be 
used  by  both  companies  claiming  FUCO 
status  as  well  as  registered  holding 
companies  reporting  the  acquisition  of  a 
FUCO  under  rule  55.  The  FUCO  and  the 
holding  company  could  file  a  single 
form,  thus  avoiding  duplicative  filings. 

Form  U-57,  as  proposed  to  be 
amended,  contains  four  items. 

•  Item  1  requires  a  description  of 
each  FUCO  acquired,  its  location  and 
business  address,  and  the  fecilities  used 
for  the  generation,  transmission  and 
distribution  of  electric  energy  for  sale  or 
for  the  distribution  at  retail  of  natural  or 
manufacttired  gas.  It  fiuther  requires 
identification  of  each  system  company 
that  holds  an  interest  in  the  FUCO  and. 


•'  See,  e.g..  Southern  Co..  Holding  Company  Act 
Release  No.  26212  (Dec.  30,  1994):  Entergy  Corp.. 
Holding  Company  Act  Release  No.  26322  Uun.  30, 
1995):  National  Fuel  Gas  Co..  Holding  Company  Act 
Release  No.  26847  (Mar.  20, 1998):  Central  and 
South  West  Corp.,  Holding  Company  Act  Release 
No.  26887  (Jun.  19, 1998):  American  Electric  Power 
Co.,  Inc.,  Holding  Company  Act  Release  No.  26962 
(Dec.  30, 1998):  Cinergy  Corp.,  Holding  Company 
Act  Release  No.  26984  (Mar.  1, 1999):  Cinergy 
Corp..  Holding  Company  Act  Release  No.  27016 
(May  4,  1999);  Enteigy  Corp.,  Holding  Company  Act 
Release  No.  27039  (Jun.  22.  1999). 

«  See  Energy  Corp..  Holding  Company  Act 
Release  Nos.  27040  and  27039  Qun.  22, 1999). 
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to  the  extent  known,  each  person  that 
holds  five  percent  or  more  of  any  class 
of  voting  securities  of  the  FUCO. 

•  Item  2  requires  a  statement  of  the 
purchase  price  paid  for  the  FUCO;  the 
type  and  amoimt  of  capital  invested, 
directly  or  indirectly,  in  the  FUCO;  any 
debt  or  other  financial  obligation  for 
which  there  is  recourse  to  a  system 
company  (other  than  an  EWG  or  FUCO); 
and  any  direct  or  indirect  guarantee  of 

a  seciu-ity  of  the  FUCO. 

•  Item  3  requires  the  identification  of 
each  domestic  associate  public-utility 
company  and,  if  applicable,  its  holding 
company. 

•  Item  4  requires  the  identification  of 
the  location  of  the  books  and  records 
required  by  rule  53  and  provides  that  a 
registered  holding  company,  by  filing 
the  form,  imdertakes  that  it  will  provide 
us  or  our  representatives  with  access  to 
these  books  and  records  in  the  United 
States,  at  a  location  that  we  may 
reasonably  request. 

The  amended  form  should  provide  us 
and  state  and  local  regulators  with 
timely  notice  of  all  FUCO  acquisitions 
made  in  reliance  on  rule  55  and  much 
of  the  same  information,  on  a 
transactional  basis,  that  registered 
holding  companies  are  required  to 
provide  us  on  a  cumulative  yearly  basis 
in  Item  9  of  Form  U5S.  Access  to 
information  concerning  these 
investments  as  they  are  made  will 
enhance  our  ability,  as  well  as  the 
ability  of  the  state  commissions,  to 
monitor,  regulate,  and  in  the  case  of 
state  regulators,  provide  us  comments 
and  recommendations  concerning  the 
foreign  utility  activities  of  registered 
holding  companies. 

Vn.  General  Request  for  Comment  and 
Request  for  Additional  Conunent 

The  Commission  requests  comment 
on  the  new  rules,  rule  amendment,  and 
form  amendments  proposed  in  this 
release,  suggestions  for  additional 
provisions  or  changes  to  existing  rules 
or  forms,  and  comments  on  other 
matters  that  might  have  an  effect  on  the 
proposals  contained  in  this  release.  We 
also  request  information  regarding  the 
potential  effect  of  the  proposals  on  the 
U.S.  economy  on  an  annual  basis. 
Commenters  are  requested  to  provide 
empirical  data  to  support  their  views. 

We  are  also  seeking  additional 
comment  on  the  advisability  of  possible 
limitations  upon  the  ability  of  a  holding 
company  to  qualify  its  foreign 
operations  as  a  FUCO.  In  the  NEES/ 
National  Grid  Order,  we  determined 
that  it  was  appropriate  for  a  U.K.  public- 
utiUty  holding  company  to  qualify  its 
foreign  businesses  as  a  FUCO.  This 
status  allowed  the  U.K.  holding 


company  to  acquire  a  U.S.  registered 
holding  company  without  regard  to  the 
integration  provisions  of  the  Act.  We 
determined  that  treating  the  foreign 
businesses  as  a  FUCO  would  not 
imdermine  the  policies  of  the  Act  or  be 
detrimental  to  the  protected  interests. 
We  also  noted  in  the  NEES/National 
Grid  Order  that,  in  addition  to  its 
foreign  utility  operations.  National  Grid 
holds  various  nonutility  businesses  of  a 
type  that  we  or  Congress  has  found  to 
satisfy  the  standards  of  section  11(b)(1) 
of  the  Act. 

Since  the  date  of  the  NEES/National 
Grid  Order,  various  foreign  holding 
companies  have  sought  the  advice  of 
our  staff  concerning  the  qualification  of 
their  existing  businesses  as  a  FUCO  for 
piuposes  of  making  a  U.S.  utility 
acquisition.  Some  of  these  holding 
companies  have  been  agencies  of  foreign 
sovereign  states;  others  have  been 
foreign  conglomerates.  We  are  seeking 
public  comment  about  whether  the 
foreign  business  activities  of  these 
holding  companies  and  their  ownership 
and  corporate  structure  could  pose  risli 
to  the  protected  interests  under  the  Act. 
Should  certain  circumstances  or 
business  activities  or  the  scope  and  size 
of  those  activities  preclude  a  claim  of 
FUCO  status?  What  standards  should 
we  adopt  to  reflect  the  considerations 
involved  when  an  acquiror  is  controlled 
by  a  foreign  sovereign,  is  highly 
diversified  and/or  engages  in  diversified 
activities  that  are  significantly  larger 
than  the  utility  operations?  We  note  that 
these  standards  may  be  as  appropriate 
for  a  domestic  holding  company  as  for 
a  foreign  one. 

Vm.  Regulatory  Flexibility  Act 
Certification 

The  proposed  rules  and  amendments 
will  not  affect  any  small  entities  as 
defined  in  rule  110.  Pursuant  to  section 
605(b)  of  the  Regulatory  Flexibility  Act 
(5  U.S.C.  605(b)),  our  Chairman  has 
certified  that  the  proposed  rules  and 
amendments  will  not,  if  adopted,  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
copy  of  this  certification  is  attached  as 
Appendix  A.  We  encourage  written 
comments  on  the  certification. 
Commenters  are  asked  to  describe  the 
nature  of  any  impact  on  small  entities 
and  provide  empirical  data  to  support 
the  extent  of  the  impact. 

DC.  Cost-Benefit  Analysis 

'Benefits 

Proposed  Rule  55:  Proposed 
Amendments  to  Forms  U-57  and  U5S. 
As  discussed  in  section  II.B.  above. 
Congress  directed  us  to  adopt  rules  with 


respect  to  FUCO  acquisitions  to  address 
the  protection  of  customers  of  the 
domestic  operating  companies  of 
registered  holding  companies  and  the 
financial  integrity  of  registered  systems. 
We  are  reproposing  rules  55  and  56 
under  this  directive. 

Rule  55  will  benefit  investors  and 
ratepayers  of  registered  holding 
companies  by  ensuring  that  FUCO 
investments  are  imdertaken  with 
requisite  prudence,  while  relieving 
companies  of  the  burden  of  seeking  a 
Commission  order  to  make  FUCO 
investments  when  proper  safeguards  are 
in  place.  The  benefits  afforded  by  the 
rule  are  not  possible  to  quantify.  The 
reporting  of  all  FUCO  investments  is 
required  by  the  rule;  however,  registered 
holding  companies  meeting  rule  55(a)'s 
requirements  with  respect  to  their 
acquisitions  of  FUCOs  will  be  granted  a 
complete  safe  harbor  from  Commission 
review,  thus  obviating  the  need  to  file 
a  Form  U-1  (17  CFR  259.101)  in 
connection  with  the  acquisition  and  the 
costs  associated  with  the  filing. 

Fiulher,  we  believe  that  rule  55,  as 
well  as  rule  56,  discussed  below,  will 
benefit  registered  holding  companies  by 
placing  them  on  more  equal  footing 
with  other  entities  (e.g.,  utilities  and 
utility  holding  companies  not  subject  to 
the  Holding  Company  Act)  that  make 
investments  in  foreign  energy  projects. 
By  giving  them  the  ability  to  make  these 
investments  without  oiu  prior  review  or 
approval  under  certain  circumstances, 
and  by  facilitating  their  use  of 
intermediate  subsidiaries  to  make  these 
investments,  the  proposed  rules  will 
provide  registered  holding  companies 
with  greater  flexibility  and  fewer 
administrative  burdens. 

The  proposed  amendment  to  Form 
U5S  requires  that  registered  holding 
companies  report,  in  response  to  Item  9 
of  the  form, ^3  when  rate  increases  for 
retail  customers  have  been  obtained  in 
order  to  recover  losses  or  inadequate 
returns  on  FUCO  investments.  Likewise, 
the  proposed  amendment  to  Form  U-57, 
which  designates  the  form  as  the  means 
of  reporting  all  FUCO  investments 
under  proposed  rule  55(d),  requires 
disclosure  to  regulators  and  the  public 
regarding  the  nature  of  specific  overseas 
investments.  In  conjimction  with  the 
reporting  and  dissemination 
requirements  of  proposed  rule  55(d),  the 
proposed  form  amendments  will  assist 
state  and  federal  regulators  in  protecting 
ratepayers  by  notifying  regulators  soon 
after  a  holding  company  makes  a  FUCO 
investment  and  by  alerting  them  to  any 
adverse  impact  of  FUCO  investments  on 


*'  Item  9  of  Form  U5S  requires  the  reporting  of 
information  concerning  EWGs  and  FUCOs. 
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domestic  rates.  This  will  allow  state 
regulators  to  consider  whether  any 
remedial  action  is  necessary  to  address 
this  impact. 

The  recordkeeping  and  reporting 
requirements  of  the  rule  will  give  the 
Commission  and  other  interested 
regulators  the  ability  to  better  monitor, 
regiUate  and  provide  comments  and 
recommendations  concerning  the  FUCO 
activities  of  registered  holding 
companies.  This  will  further  the  goals  of 
the  Energy  Policy  Act  by  helping 
regulators  to  protect  domestic  ratepayers 
from  the  risks  associated  with  these 
activities.^ 

Proposed  Rule  56.  Proposed  rule  56, 
which  clarifies  the  status  of  certain 
system  companies  that  hold  interests  in 
EWGs  and  FUCOs.  benefits  those 
registered  holding  companies  that 
structure  their  ownership  of  FUCOs 
through  an  intermediate  entity.  Without 
this  rule,  an  acquisition  which  would  be 
exempt  from  Conmiission  approval 
under  rule  55,  for  example,  could 
nevertheless  require  an  application  and 
Conunission  approval  as  to  the  creation 
and  acquisition  of  the  intermediate 
company,  and  that  company's 
acquisition  of  the  FUCO  interest.  This 
rule  eliminates  the  need  for  such  a 
filing,  and  thus  creates  savings  similar 
to  those  provided  by  rule  55(a).  As 
discussed  in  section  IV  above,  proposed 
rule  56  may  isolate  certain  risks 
associated  with  foreign  ventiues,  but 
should  not  result  in  additional  risk  to 
consimiers. 

Proposed  Amendment  to  Rule  87.  The 
proposed  amendment  to  rule  87  will 
allow  the  Commission  to  monitor 
services  to  EWGs  and  FUCOs  to  help  us 
prevent  the  diversion  of  management 
and  goods  to  these  companies  by  other 
system  companies.  The  ability  of  the 
Commission  to  prevent  transactions 
which  could  have  a  detrimental  effect 
on  the  system's  operating  utilities  will 
benefit  domestic  ratepayers  in  ways  that 
are  not  possible  to  quantify."*  The  filing 
of  certificates  pursuant  to  rule  24  will 
inform  the  Conunission  of  services 
rendered  to  EWGs  and  FUCOs  and 
&cilitate  audits  of  system  companies.^* 
State  and  federal  regulators  will  obtain 
such  information  through  the 
requirement  that  registered  holding 
companies  furnish  them  copies  of 


^  See  supra  note  1 1  and  accompanying  text 
"For  example,  although  rule  53(a)(3)  requires 
Commission  approval  before  a  registered  holding 
company  system's  domestic  utility  personnel  can 
render  services  to  EWGs  and  FUCOs  in  which  the 
registered  holding  company  holds  an  interest,  we 
are  concerned  that  this  requirement  could  be 
evaded  by  means  of  rule  87.  See  Rule  87  Proposing 
Release,  supra  note  45.  at  note  5  and  accompanying 
text. 

"See  supra  note  55. 


applications  under  nde  87  and 
certificates  pursuant  to  rule  24.  Finally, 
prior  Commission  approval  will  ensure 
that  system  companies  are  fairly 
reimbursed  for  the  use  of  their 
employees'  time  or  for  the  provision  of 
goods. 

Costs 

Proposed  Rule  55;  Proposed 
Amendments  to  Forms  U-57  and  U5S. 
Rule  55,  and  the  related  amendments  to 
Forms  U-57  and  U5S,  will  impose 
certain  costs  on  registered  holding 
companies.  We  believe  that  the 
procediu«s  to  be  followed  in  rule  55(a) 
and  rule  55(b)  are  similar  to  those  used 
by  any  prudent  corporation,  utilizing 
existing  personnel  and  in  consultation 
with  outside  professionals,  in 
determining  whether  to  make  any 
significant  investment  in  a  foreign 
ventiu«.^^  Based  on  our  experience  in 
reviewing  and  granting  the  100% 
Orders,  we  believe  that  each  of  the  six 
holding  companies  with  a  100%  Order 
has  already  implemented  FUCO 
investment  procedures  consistent  with 
the  proposed  rule,  or  can  comply  with 
the  rule's  risk-assessment  and  review 
requirements  with  only  minimal 
additional  expenditures.  The  other  five 
registered  holding  companies  with 
FUCO  investments  as  of  December  31, 
1998,  may  also  utilize  similar 
procedures.^*  Therefore,  we  believe  that 
rule  55(aj  and  (b)  should  not  result  in 
significant  additional  costs  for  a  holding 
company  to  make  a  FUCO  investment; 
rather,  these  provisions  would 
incorporate  common  business  practice 
in  a  Commission  rule.  Nevertheless,  we 
are  providing  cost  estimates  based  on 
the  assumption  that  registered  holding 
companies  would  be  required  to 
implement  various  procedures  as  a 
result  of  the  proposed  nile. 

Proposed  nile  55  prescribes  the 
conditions  under  which  a  registered 
holding  company  can  invest  in  a  FUCO. 
If  the  company  complies  with  all 
applicable  provisions  of  the  rule,  it  may 
make  the  investment  without  the  need 
to  apply  for  or  receive  our  approval. 


"  We  note  that  the  actual  cost  of  complying  with 
the  rule,  particularly  rule  55(a)(1),  could  be 
significantly  higher  for  companies  that  utilize  the 
assistance  of  third  parties  in  determining  whether 
to  make  a  FUCO  investment.  We  also  recognize  that 
registered  holding  companies  consider  making 
FUCO  investments,  and  incur  costs  assessing  the 
potential  risks  and  returns  on  these  ventures,  that 
they  ultimately  determine  not  to  pursue.  Therefore, 
we  believe  there  are  significant  costs  associated 
with  potential  foreign  ventures  that  do  not  result  in 
actual  investments. 

"As  of  December  31, 1998, 11  of  the  18  active 
registered  holding  companies  had  FUCO 
investments  and  seven  had  no  FUCO  investments. 
Of  the  11  with  FUCO  investments,  six  had  been 
issued  100%  Orders. 


Paragraphs  (a),  (c)  and  (d)  of  the  rule 
apply  to  all  FUCO  investments. 
Paragraph  (b)  applies  to  all  FUCO 
investments  not  covered  by  an  effective 
Commission  order.^^  Assuming 
paragraph  (b)  is  applicable,  use  of  the 
rule's  safe  harbor  provision  will  cause 
registered  holding  companies  to  incur 
costs  related  to  the  following: 

•  Adopting  risk-assessment 
methodologies  that  address  the  risks  of 
FUCO  investments  (rule  55(a)(1)); 

•  Receiving  formal  approval  of  each 
FUCO  investment  by  the  company's 
board  of  directors  based  on  certain 
findings  (rule  55(a)(2)); 

•  Monitoring  services  to  FUCOs  by 
utility  personnel  and  service  company 
personnel  (rule  55(a)(3)); 

•  Verifying  that  certain  adverse 
events  have  not  occurred  (rule  55(b)(1)); 

•  Maintaining  books  and  records 
concerning  FUCO  investments  as 
required  by  rule  53  and  in  the  manner 
required  by  rule  53  (rule  55(c)); 

•  Preparing  and  promptly  £ding 
reports  of  FUCO  investments  with  the 
Commission  and  other  interested 
regulatory  authorities  (rule  55(d)). 

We  estimate  that  a  registered  holding 
company  will  incur  an  annual  cost  of 
approximately  $200,000  in  connection 
with  establishing  and  updating  risk- 
assessment  methodologies  consistent 
with  rule  55(a)(1).  hi  addition,  we 
estimate  that  a  registered  holding 
company  will  incur  an  average  cost  of 
approximately  $50,000  each  year  in 
connection  with  implementing  these 
methodologies  under  rule  55(a)(2).^«'  We 
base  these  estimates  on  our  experience 
in  monitoring  FUCO  investments  and 
our  familiarity  with  internal  procedures 
currently  used  by  registered  holding 
companies  in  making  these  investments, 
particularly  imder  100%  Orders  and 
through  staff  audits  of  holding 
companies  with  FUCO  investments.'* 


•"  For  example,  if  a  registered  holding  company 
has  received  a  100%  Order  and  that  order  is  still 
effective,  then  the  requirements  of  paragraph  (b) 
would  not  apply.  Rather,  the  company  would 
comply  with  the  conditions  of  the  100%  Order  and 
the  other  provisions  of  rule  55  in  order  to  make  the 
FUCO  investment  without  further  Conunission 
authorization. 

'°This  amount  assumes  that  a  registered  holding 
company  will  consider  ten  separate  FUCO 
investments  per  year.  In  1998.  nine  registered 
holding  companies  made  investments  in  a  net  total 
of  89  new  FUCO  subsidiaries  (or  an  average  of 
approximately  ten  new  FUCOs  each),  as  reported  in 
Item  9  of  Form  U5S  and  certificates  filed  under  rule 
24.  The  range  of  new  FUCO  subsidiaries  was  broad, 
with  one  registered  holding  company  increasing  its 
number  of  FUCOs  by  30,  while  another  decreased 
its  FUCO  subsidiaries  by  two.  The  actual  cost  to 
comply  with  nile  55(a)(1)  and  (2)  will  vary 
depending  on  the  level  of  FUCO  activity 
undertaken  by  a  holding  company  in  a  particular 
year. 

"  See  supra  note  34  and  accompanying  text. 
Information  from  a  small  sample  of  registered 
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Assiuning  each  of  the  11  registered 
holding  companies  with  FUCO 
investments  as  of  December  31,  1998, 
establishes,  implements  and  updates 
procedures  under  rule  55(a)(1)  and  (2), 
we  estimate  that  the  aggregate  cost 
would  be  $2.75  million  each  year. 

We  estimate  that  review  for 
compliance  with  the  criteria  contained 
in  rule  55(a)(3)  and  rule  55(b)(1)  vnW 
cost  each  registered  holding  company 
an  additional  $200,000  per  year.'^  The 
aggregate  annual  cost  for  the  11 
registered  holding  companies  with 
FUCO  investments  as  of  December  31, 
1998,  would  be  $2.2  million. 

We  estimate  that  implementing  formal 
board  review  of  FUCO  investments  will 
involve  a  one-time  cost  of  $5,000  for 
each  registered  holding  company. '^  We 
believe  that  board  review  can  be 
obtained  during  regularly  scheduled 
board  meetings  and  that,  once  review  of 
FUCO  investments  becomes  part  of  a 
board's  regular  agenda,  the  cost  of 
compliance  will  be  nominal. 

Registered  holding  companies  that 
have  EWG  and/or  FUCO  investments 
already  maintain  books  and  records 
regarding  these  investments  imder  rule 
53(a)(2).'*  Accordingly,  we  believe  that 
there  will  be  no  additional  cost  for 
maintaining  books  and  records  under 
proposed  rule  55(c). 

Rule  55(d)  would  require  only 
registered  holding  companies  to  file 
Form  U-57  for  the  purpose  of  reporting 
all  FUCO  investments  and  amends  the 
form  for  this  new  purpose.  Also  imder 
rule  55(d),  registered  holding  companies 
will  be  required  to  provide  state  and 
local  regulators  with  copies  of  all 
documents  filed  with  the  Commission 
that  pertain  to  the  registered  holding 
company's  FUCO  investments  (i.e.. 
Forms  U-57,  Forms  U-1,  certificates 


holding  companies  was  obtained  through  staff 
audits.  We  note  that  the  actual  cost  of  complying 
with  the  rule,  particularly  rule  55(a)(1),  could  be 
significantly  higher  for  companies  that  utilize  the 
assistance  of  third  parties  in  determining  whether 
to  make  a  FUCO  investment. 

^'  Like  estimates  associated  with  rule  55(a)(1)  and 
(e)(2),  these  estimates  are  based  on  our  experience 
in  monitoring  FUCO  investments  and  our 
familiarity  with  internal  procedures  currently  used 
by  registered  holding  companies  in  making  these 
investments.  We  have  assumed  that  registered 
holding  companies  will  make  investments  in  a  total 
of  approximately  90  FUCO  subsidiaries  annually, 
based  on  FUCO  investments  reported  by  registered 
holding  companies  during  fiscal  1998.  See  supra 
note  70. 

^'  This  amount  assumes  that  a  registered  holding 
company  will  spend  an  average  of  50  hours  at  an 
average  hourly  wage  rate  of  $100  per  hour. 

^*  The  availability  of  rule  54's  safe  harbor 
provision  is  conditioned,  among  other  things,  on  a 
registered  holding  company  maintaining  books  and 
records  under  rule  53(a)(2).  Rule  53(a)(2)'s  books 
and  records  maintenance  provisions  cover 
investments  in  both  EWGs  and  FUCOs.  See  17  CFR 
230.54  and  250.53(a)(2). 


under  rule  24  and  Item  9  of  Form  U5S). 
However,  as  those  FUCOs  in  which 
registered  holding  companies  currently 
invest  are  the  same  as  those  for  which 
the  holding  company  has  claimed  FUCO 
status  (on  ciuxent  Form  U-57),  the 
amendment  will  not  itself  increase  the 
number  of  Form  U-57s  filed  annually.'^ 
However,  the  form's  (and  rule  55(d)'s) 
new  dissemination  requirements  could 
impose  additional  costs.  We  estimate 
that  the  annual  cost  for  registered 
holding  companies  to  comply  with  rule 
55(d)'s  filing  requirement  will  be 
approximately  $5,100  annually.'^  This 
amount  includes  the  cost  of  copying  and 
disseminating  the  Form  U-57,  including 
exhibits,  to  other  interested  regulators. 

We  estimate  that  the  additional 
reporting  burden  imposed  by  the 
amendment  to  Form  U5S  Mrill  be 
minimal. 

When  rule  55(b)  appUes  to  a  FUCO 
investment,  a  holding  company  must 
obtain  our  approval  to  make  the 
investment.  We  estimate  that  the  cost  of 
a  routine  imcontested  application  for  a 
FUCO  investment  or  group  of 
investments  contained  in  the  same 
application  to  be  approximately 
$50,000.''  Accordingly,  holding 
companies  eUgible  for  the  rule's  "safe 
harbor"  provision  woidd  forego  the 
costs  associated  with  preparing 
applications. 

Proposed  Rule  56.  Because  rule  56  has 
the  effect  only  of  clarifjdng  the  status  of 
certain  subsidiaries  of  registered 
holding  companies,  no  compliance  cost 
is  associated  with  the  rule. 

Proposed  Amendment  to  Rule  87.  To 
the  extent  that  a  registered  holding 
company's  EWGs  and  FUCOs  engage  in 
transactions  with  other  companies  in 
the  holding  company  system,  the 
proposed  amendiment  to  rule  87  will 
cause  registered  holding  companies  to 
incur  costs  related  to  preparing  and 
filing  a  Form  U-1  seeking  Commission 
authorization  for  the  proposed 
transactions.  We  estimate  that  the  cost 


'5  Furthermore,  as  noted  in  the  amended 
instructions  to  Form  U-57,  the  same  form  may  be 
used  to  fulfill  the  requirements  of  both  rule  55  and 
57.  We  expect  that  registered  holding  companies 
will  file  one  report  both  to  claim  FUCO  status  for 
their  FUCO  subsidiaries  and  to  report  the  amount 
of  investments  made  in  these  subsidiaries. 

'6  This  amount  represents  34  armual  Form  U-57 
filings  multiplied  by  three  additional  hours  to 
distribute  the  information  under  rule  55(d)  at  an 
hourly  cost  of  S50  for  in-house  clerical  staff.  See 
also  section  X.C.  infra. 

''This  amount  is  composed  of  (1)  $31,250  for  in- 
house  professional  and  support  staff  to  prepare  and 
file  the  Form  U-1  with  the  Conunission  (250  hours 
x  $125  per  hour),  and  (2)  an  additional  $18,750  for 
outside  professional  fees  (75  hours  x  $250  per 
hour).  We  estimate  that  only  one  Form  U-1  filing 
will  be  made  annually  under  amended  rule  55(b). 
See  section  X.E.  infra. 


of  preparing  and  filing  the  Form  U-1  for 
this  authorization  to  be  $10,150.'" 

Request  for  Comment 

We  are  sensitive  to  the  costs  and 
benefits  imposed  by  our  rules. 
Therefore,  we  request  comment  on  the 
potential  costs  and  benefits  associated 
with  the  proposed  rules  and 
amendments,  and  on  any  suggested 
alternatives  to  the  proposals.  We  request 
quantitative  data  concerning  these  costs 
and  benefits,  particidarly  relating  to 
costs  imposed  by  rule  55(a)  and  (b). 

We  request  information  regarding  the 
potential  impact  of  the  proposals  on  an 
annual  basis.  For  purposes  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,'^  a  rule  is  "major" 
if  it  has  resulted,  or  is  likely  to  result  in: 

•  An  Annual  effect  on  the  economy  of 
$100  million  or  more; 

•  A  major  increase  in  costs  or  prices 
for  consumers  or  individual  industries; 
or 

•  Significant  adverse  effects  on 
competition,  investment  or  innovation. 

Commenters  should  provide 
empirical  data  on  any  of  these  three 
areas.  We  note  that,  as  of  December  31, 
1998,  registered  holding  companies  had 
$8.2  billion  invested  in  FUCOs."" 
Accordingly,  if,  for  example,  rule  55 
was  likely  to  result  in  a  one  percent 
increase  or  decrease  annually  in  FUCO 
investments,  the  rule  could  be  deemed 
a  "major"  rule. 

X.  Paperwork  Reduction  Act 

Certain  provisions  of  proposed  rule  55 
and  the  proposed  amendments  to  Form 
U-57  and  Form  U5S  contain  "collection 
of  information"  requirements  within  the 
meaning  of  the  Paperwork  Reduction 
Act  of  1995  ("PRA")«i,  and  the 
Commission  has  submitted  them  to  the 
Office  of  Management  and  Budget 
("OMB")  for  review  in  accordance  with 
44  U.S.C.  3507(d)  and  5  CFR  1320.11. 
The  titles  for  these  collections  of 
information  are:  (1)  "Rule  55, 
Exemption  for  Certain  Acquisitions  of 
One  or  More  Foreign  Utility 
Companies";  <2)  "Rule  57(a),  Rule  55(d) 
and  Form  U-57,  Notification  of  Foreign 
Utility  Company  Status  and  Notification 
of  Acquisition  of  an  Interest  in  a  Foreign 
Utility  Company";  and  (3)  "Rule  1(c) 


'"  As  discussed  in  section  X.E.  infra,  this  amount 
is  comprised  of  (1)  $10,000  of  in-house  professional 
costs  (80  hours  x  $125  per  hour)  and  (2)  $150  of 
in-house  clerical  costs  (three  hours  x  $50  per  hour). 
We  estimate  that  only  one  Form  U-1  filing  will  be 
made  annually  under  amended  rule  87. 

''Pub.  L.  104-121.  Title  11,  110  Stat.  857  (1996). 

"°This  total  represents  the  aggregate  amount  of 
capital  invested  by  registered  holding  companies  in 
FUCOs,  as  reported  to  the  Commission  on  aimual 
report  Form  U5S. 

"44  U.S.C.  3501  et  set}. 
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and  Fonn  U5S  thereunder,  Annual 
Report."  Rule  55.  Form  U-57  and  Form 
U5S,  which  the  Commission  is 
proposing  to  amend,  contain  currentiy 
approved  collections  of  information 
imder  OMB  control  numbers  3235- 
0430, 3235-0428  and  3235-0164. 
respectively.  The  currently  approved 
collections  of  information  for  Form  U- 
1  and  rule  24,  imder  OMB  control 
numbers  3235-0125  and  3235-0126, 
respectively,  also  will  be  modified  as  a 
result  of  the  proposed  rule  55  and 
amendment  to  rule  87.  The  tides  for 
these  collections  of  information  are:  (1) 
"Form  U-1  (17  CFR  259.101), 
Application  or  Declaration  tmder  the 
Public  Utility  Holding  Company  Act  of 
1935";  and  (2)  "Rule  24, 17  CFR  250.24, 
Reports  of  Consununation  of 
Transactions."  An  agency  may  not 
sponsor,  conduct,  or  require  responses 
to  a  collection  of  information  unless  it 
displays  a  ciurently  valid  OMB  control 
niunber. 

A.  Rule  55 

Current  proposed  rule  55  provides  for 
a  "safe  harbor"  for  FUCO  investments 
when  the  requirements  of  rule  53(a)  and 
(b)  are  satisfied.  The  current  annual 
reporting  burden  under  rule  55  reflects 
rule  53(a)(2)'s  recordkeeping  and 
retention  requirement. ^^  Current  rule  55 
does  not  create  a  reporting  burden  for 
respondents.  The  current  approved 
annual  burden  under  rule  55  is  110 
burden  hoiu^  per  year  (10  hours  per 
response  x  11  responses  =  110  biu'den 
hours).  The  niunber  of  annual  responses 
reflects  one  response  for  1 1  registered 
holding  companies  per  year.  The  cost  of 
the  burden,  estimated  to  be  $100  per 
hour",  is  $1,000  per  response.  The 
aggregate  burden  for  all  respondents  is 
$11,000. 

Proposed  new  rule  55  requires 
registered  holding  companies  to  perform 
certain  tasks  and  satisfy  certain 
conditions  in  connection  with  making 
any  investment  in  a  FUCO.  The 
information  collection  associated  with 
the  rule  is  necessary  to  assist  the 
Commission  in  monitoring  FUCO 
investments  to  ensure  that  they  are 
made  prudently  and  only  when  proper 
safeguards  are  in  place.  The  information 
will  also  give  the  Commission  and  other 
interested  regulators  the  ability  to  better 
monitor,  regulate  and  provide 


comments  and  recommendations 
concerning  the  FUCO  activities  of 
registered  holding  companies. 

We  estimate  that  the  annual  burden 
associated  with  establishing  and 
updating  rule  55(a)(1)  methodologies 
would  be  approximately  1 ,600  hours  for 
each  registered  holding  company. 
Assuming  that  11  registered  holding 
companies  adopt  these  methodologies,^ 
the  total  annual  burden  would  be 
approximately  17,600  hours  (one 
response  per  year  x  1 1  respondents  x 
1.600  hours  =  17,600  hours).  The  cost  of 
the  reporting  burden,  estimated  to  be 
$125  per  hour,*^  would  be  $200,000  per 
respondent.  The  aggregate  burden  for  all 
respondents  would  be  $2.2  million.*^ 

We  also  note  that,  in  addition  to 
burden  hours,  the  rule  may  impose 
additional  costs,  particularly  in  those 
cases  where  holding  companies  retain 
third  parties  to  assist  in  assessing  FUCO 
investments.^^  As  discussed  in  section 
IX  above,  however,  we  believe  that  the 
burden  hours  imposed  by  the  rule  on 
the  11  holding  companies  with  FUCO 
investments  as  of  December  31,  1998, 
particularly  those  six  with  100% 
Orders,  would  be  substantially  less. 

We  estimate  that  the  annual  burden 
associated  with  implementing 
methodologies  in  rule  55(a)(2)  would  be 
400  hours  for  each  registered  holding 
company.  Accordingly,  the  aggregate 
annual  burden  for  1 1  registered  holding 
companies  would  be  4,400  hours  (400 
hours  per  response  x  1 1  responses  = 
4,400  burden  hours).  The  cost  of  the 
reporting  burden,  estimated  to  be  $125 
per  hour,"^  would  be  $50,000  per 
respondent.  The  aggregate  burden  for  all 
respondents  would  be  $550,000. 

We  also  estimate  that  the  annual 
burden  hours  associated  with  the  review 
for  compliance  with  rules  55(a)(3)  and 
55(b)(1)  would  be  approximately  1,600 
additional  burden  hours  for  each 
registered  holding  company. 


■'Rule  S3(aM2)  requires  each  registered  holding 
company  with  an  EWG  or  FUCO  investment  to 
maintain  books  and  records  regarding  these 
investments  in  the  manner  prescribed  by  the  rule. 

»^We  estimate  that  current  rule  55's 
recordkeeping  and  retention  responsibilities  are 
performed  by  in-house  accounting,  financial  and 
bookkeeping  staff,  at  an  average  rate  of  SI 00  per 
hour. 


**  As  of  December  31.  1998,  11  of  the  18  active 
registered  holding  companies  had  FUCXD 
investments. 

"We  estimate  that  rule  55(a)(l)'s  responsibilities 
will  be  primarily  performed  by,  and  equally  divided 
among  (i)  in-house  attorneys,  accountants  and 
senior  management,  at  an  average  rate  of  $150  per 
hour,  and  (ii)  other  in-house  personnel  (including 
financial,  accounting  and  legal  support  staff),  at  an 
average  rale  of  SI  00  per  hour. 

""We  also  note  that,  in  addition  to  burden  hours, 
the  rule  may  impose  additional  costs,  particularly 
in  those  cases  where  registered  holding  companies 
retain  third  parties  to  assist  in  assessing  FUCO 
investments. 

*'  See  supm  note  72  and  accompanying  text. 

"We  estimate  that  rule  55(a)(2j's  responsibilities 
will  be  primarily  performed  by  (i)  in-house 
attorneys,  accountants  and  senior  management,  at 
an  average  rate  of  S150  per  hour,  and  (ii)  other  in- 
house  personnel  (including  financial,  accounting 
and  legal  support  staff),  at  an  average  rate  of  SlOO 
per  hour. 


Accordingly,  the  aggregate  annual 
burden  for  11  registered  holding 
companies  *»  would  be  17,600  hours 
(1,600  hours  per  response  x  11 
responses  =  17,600  hours).  Each  of  these 
11  registered  holding  companies  will 
make  one  response  per  year.  The  cost  of 
the  reporting  burden,  estimated  to  be 
$125  per  hour,*'  would  be  $200,000  per 
respondent.  The  aggregate  burden  for  all 
respondents  would  be  $2.2  million. 

We  estimate  that  rule  5 5(c) '3 
recordkeeping  requirements  would 
impose  an  annual  burden  of 
approximately  10  hours  for  each 
registered  holding  company.^* 
Accordingly,  the  aggregate  annual 
burden  for  11  registered  holding 
companies  would  be  330  hours. 
However,  as  discussed  above,  each 
registered  holding  company  with  an 
EWG  or  FUCO  investment  is  required  to 
maintain  books  and  records  regarding 
these  investments  under  rule  53(a)(2)."2 
Accordingly,  we  believe  that  the 
proposed  rule  itself  does  not  impose  any 
additional  burden  for  maintaining  books 
and  records.  Burden  estimates  for  rule 
55(d)'s  filing  requirements  are  discussed 
in  section  X.C.  below. 

Compliance  with  rule  55  would  be 
mandatory  for  any  registered  holding 
company  making  a  FUCO  investment. 
Responses  to  the  disclosure 
requirements  of  the  rule  will  not  be  kept 
confidential  unless  granted  confidenti&l 
treatment.  Rule  55(c)  includes 
mandatory  retention  periods  for  books 
and  records.^3 

B.  Rule  87 

The  proposed  amendment  to  rule  87 
will  require  Commission  approved 
under  section  13(b)  of  the  Act  before 
any  subsidiary  of  a  registered  holding 
company  may  perform  services  or 
gonstruction  for,  or  sell  goods  to,  an 
EWG  or  a  FUCO.  The  information 
collection  associated  with  the  amended 
rule  would  further  the  Commission's 
monitoring  of  intercompany 


•'  We  assume  that  the  review  for  compliance  with 
rules  55(a)(3)  and  55(b)(1)  will  be  performed 
annually  by  each  registered  holding  company  with 
a  FUCO  investment.  See  supra  note  85. 

^We  estimate  that  rule  55(a)(3)  and  55(b)(l)'s 
responsibilities  will  be  primarily  performed  by,  and 
divided  equally  among  (i)  in-house  attorneys, 
accountants  and  senior  management,  at  an  average 
rate  of  SI  50  per  hour,  and  (ii)  other  in-house 
personnel  (including  financial,  accounting  and  legal 
support  staff),  at  an  average  rate  of  SlOO  per  hour. 

"  As  rule  55(c)'s  recordkeeping  requirement  is 
identical  to  that  of  rule  53,  the  hour  burden 
estimate  for  rule  55(c)  is  the  same  as  that  currently 
approved  for  rule  53 — 110  burden  hours  per  year 
(10  hours  per  response  x  11  respondents  =  110 
burden  hours). 

•*  See  supra  note  74  and  accompanying  text. 

'^Retention  periods  found  in  17  CFR  pari  257  are 
incorporated  into  the  rule.  '*- 
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transactions  in  order  to  prevent  the 
diversion  of  management  and  goods  to 
EWGs  and  FUCOs  by  other  system 
companies,  and  would  ensure  that 
system  companies  are  fairly  reimbursed 
for  the  use  of  their  employees'  time  or 
for  the  provision  of  goods. 

Rule  87  does  not  currently  have  a 
reporting  burden  because  it  does  not 
involve  a  collection  of  information 
under  the  PRA.  The  proposed 
amendment  to  rule  87  is  discussed 
imder  " — Form  U-1"  below. 
Compliance  with  the  proposed 
amendment  to  rule  87  would  be 
mandatory  for  any  registered  holding 
company  with  certain  arrangements 
between  its  EWGs  or  FUCOs  and  its 
other  associate  companies.  Responses  to 
the  disclosure  requirements  of  the  rule 
will  not  be  kept  confidential  unless 
granted  confidential  treatment. 

C.  Form  U-57 

The  preparation  and  filing  of  Form  U- 
57  with  the  Commission  and  certain 
state  regulators  under  rule  55  would  be 
required  for  each  FUCO  investment 
made  by  any  registered  holding 
company,  whether  under  the  new  rule's 
safe  harbor  or  by  Commission  order. 
Because  proposed  rule  55  would  permit 
FUCO  investment  without  our  prior 
l^view  or  approval,  the  form  will  be 
used  to  notify  the  Commission  of  FUCO 
investments  made  in  reliance  on  the 
rule  and  assist  the  staff  in  monitoring 
these  investments  in  order  to  protect 
customers  of  the  associate  operating 
utilities. 

The  current  approved  burden  estimate 
for  Form  U-57  is  144  hours.**  The  cost 
of  this  reporting  burden,  estimated  to  be 
$100  per  hour,85  is  $300  per  filing  and 
the  total  annual  cost  is  $14,400  for  all 
respondents.  However,  the  form  is 
currenUy  used  by  registered  holding 
companies,  and  other  entities,  only  to 
claim  FUCO  status  for  qualifying 
subsidiaries.  Rule  55(d)  would  require 
the  filing  of  Form  U-57  by  registered 
holding  companies  for  the  purpose  of 
reporting  all  FUCO  investments  and 
amends  the  form  for  this  additional 
purpose.  In  order  to  reflect  recent 
trends,  we  propose  to  change  the 
current  niunber  of  annual  filings  from 
48  to  101.^  We  also  estimate  that,  when 


used  to  report  rule  55  transactions,  the 
amended  Form  U-57  will  require 
approximately  three  hours  to 
complete.^^  We  believe  that  rule  55(d)'s 
requirement  for  registered  holding 
companies  to  provide  state  and  local 
regulators  vriih  copies  of  all  documents 
filed  with  the  Commission  that  pertain 
to  the  registered  system's  investment  in 
FUCOs  (i.e.,  Forms  U-57,  Forms  U-1, 
certificates  under  rule  24  and  Item  9  of 
Form  U5S)  will  add  three  burden  hours 
for  each  of  the  34  forms  filed  by 
registered  holding  companies. 
Therefore,  we  estimate  a  total  increase 
of  261  annual  burden  hours  for  all 
respondents  (three  hours  x  53  additional 
forms,  plus  three  hours  (imder  rule 
55(d))  X  34  forms  (those  filed  by 
registered  holding  companies)).  The 
total  annual  hour  burden  for  Form  U— 
57  would  increase  from  144  hours  to 
405  hours  as  a  result  of  the  proposed 
amendment  and  the  adjustment  to 
reflect  recent  trends. 

We  estimate  that,  as  is  currently 
estimated,  the  cost  of  preparing  a  Form 
U-57  filing  under  rule  55  will  be  $100 
per  hour.^^  In  addition,  we  estimate  that 
the  cost  for  registered  holding 
companies  to  disseminate  the  34  of 
these  forms  they  will  file  each  year  "will 
cost  an  additional  $50  per  hour.^^  The 
total  annual  cost  for  all  respondents, 
therefore,  would  increase  by  $21,000, 
fi'om  $14,400  to  $35,400  (101  total 
filings  X  3  hours  x  $100  per  hour  = 
$30,300,  plus  34  filings  (those  filed  by 
registered  holding  companies)  x  3 
additional  hours  (under  rule  55(d))  x 
$50  per  hour  =  $5,100;  $30,300  plus 
$5,100  =  $35,400). 

Compliemce  with  amended  Form  U- 
57  would  be  mandatory  for  any 
registered  holding  company  making  a 
FUCO  investment.  Responses  to  the 


«  We  currently  estimate  that  48  Forms  U-57  are 
filed  annually  and  that  the  current  hour  burden  for 
each  filing  is  three  hours  (48  responses  x  three 
burden  hours  per  response  =  144  hours). 

^  We  estimate  that  the  information  provided  in 
Form  U-57  is  prepared  primarily  by  in-house 
financial,  accounting  and  legal  support  staff,  at  an 
average  rate  of  SlOO  per  hour. 

*•  In  1998,  78  Form  U-57s  were  filed  with  the 
Commission  by  34  different  filers.  In  1999.  92  Form 
U-57S  were  filed  with  the  Commission  by  a  total 
of  27  different  filers.  In  each  of  these  years. 


approximately  one-third  of  all  filings  was  made  by 
registered  holding  companies.  We  estimate  that  the 
number  of  Form  U-57s  filed  will  continue  to 
increase  slightly  and  therefore  estimate  a  new  total 
of  101  responses  per  year,  or  an  increase  of  53 
responses.  We  also  estimate  that  approximately 
one-third,  or  34,  of  the  forms  filed  annually  will  be 
filed  by  registered  holding  companies. 

«'  This  burden  hour  estimate  is  based  on  the 
current  approved  burden  of  three  hours  per  form. 
We  believe  that,  when  used  to  report  rule  55 
transactions,  the  Fonn  U-57  also  will  require  three 
hours  to  complete.  This  estimate  assumes  that  up> 
to  three  related  transactions  are  being  reported  on 
one  form.  To  the  extent  a  registered  holding 
company  reports  more  than  three  transactions 
simultaneously  on  one  Form  U-57,  the  hour  burden 
may  increase. 

^We  estimate  that  the  information  provided  in 
Form  U-57  is  prepared  primarily  by  in-house 
financial,  accounting  and  legal  support  staff,  at  an 
average  rate  of  SlOO  per  hour. 

o^We  estimate  that  the  dissemination 
requirement  of  rule  55(d)  will  be  performed  by  in- 
house  clerical  staff,  at  an  average  cost  of  S50  per 
hour. 


disclosure  requirements  of  the  form  will 
not  be  kept  confidential  unless  granted 
confidential  treatment 

D.  Form  U5S 

The  amendment  to  Item  9  of  Form 
U5S  will  require  the  holding  company 
to  disclose  whether  it  has  sought 
recovery  of  losses  or  inadequate  returns 
on  FUCO  investments  through  higher 
rates  to  system  retail  ratepayers.  This 
information  will  assist  the  Commission 
staff  in  protecting  ratepayers  from 
adverse  consequences  of  FUCO 
investments  by  registered  holding 
companies.  Rule  55(d)  will  require  that 
this  information  also  be  provided  to 
other  interested  governmental 
regulators. 

The  current  approved  annual 
reporting  burden  for  Form  U5S  is  257 
hours  (13.5  hours  per  response  x  19 
responses  =  256.5  burden  hours). 
Nineteen  Forms  U5S  are  filed  annually, 
one  by  each  of  the  19  registered  holding 
companies.  The  cost  of  the  reporting 
burden,  estimated  to  be  $100  per 
hour, ''"'  is  $1,350  per  response.  The 
aggregate  cost  for  all  responses  is 
$25,650  per  year. 

We  estimate  that  the  proposed 
amendment  would  increase  the  hour 
burden  per  filing  by  one-half  hour  for 
those  registered  holding  companies  with 
FUCO  investments.  For  the  1 1  registered 
holding  companies  with  FUCO 
investments  as  of  December  31, 1998, 
this  would  result  in  a  total  annual 
burden  increase  of  5.5  hours,  or  262 
hours  for  all  registered  holding 
companies.  The  aggregate  cost  for  all 
respondents  will  increase  by  $550,  from 
$25,650  to  $26,200  per  year. 

Compliance  with  amended  Form  U5S 
would  be  mandatory  for  any  registered 
holding  company  making  a  FUCO 
investment.  Responses  to  the  disclosure 
requirements  of  the  form  will  not  be 
kept  confidential  unless  granted 
confidenticd  treatment. 

E.  Form  U-1 

When  rule  55(a)'s  safe  harbor  is  not 
available,  rules  55(a)(4)  and  55(b)(1) 
require  that  the  registered  holding 
company  seek  a  Commission  order  to 
make  a  FUCO  investment.  This  will 
require  the  holding  company  to  prepare 
and  file  an  application  on  Form  U-1 . 
The  current  approved  annual  reporting 
burden  for  Form  U-1  is  224  hours  per 
form.  The  Commission  presently 
estimates  that  121  forms  are  filed  by  15 
respondents  annually,  for  a  current 
approved  aggregate  burden  of  27,104 


loowe  estimate  that  the  information  provided  in 
Form  U5S  is  prepared  primarily  by  in-house 
financial,  accounting  and  legal  support  staff,  at  an 
average  rate  of  SlOO  per  hour. 
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hours.  The  cost  of  the  reporting  burden, 
estimated  to  be  $200  per  hour,  is 
$44,800  per  response.  The  total  cost  is 
^5,420,800  for  all  respondents.  Chie  to 
recent  changes  in  filing  trends,  we 
propose  to  change  the  current  estimates 
only  with  respect  to  the  estimated 
number  of  annual  respondents. 

We  propose  to  increase  the  annual 
number  of  respondents  by  18  (from  15 
to  33).  For  the  three-year  period  ended 
December  31,  1999,  an  average  of  15 
registered  holding  companies  filed  Form 
U— Is  each  year.  Over  that  same  period, 
an  average  of  18  other  companies  filed 
Fonn  U-ls  annually.  Therefore,  the 
increase  reflects  the  annual  average 
Form  U-1  filers  other  than  registered 
holding  companies.  As  the  two 
additional  annual  Form  U-1  filings 
resulting  from  the  proposed  rules  and 
amendments  will  be  filed  by  registered 
holding  companies  (because  these  rules 
apply  only  to  them),  and  most  registered 
holding  companies  already  file  at  least 
one  Form  U-1  annually,  we  do  not 
expect  that  the  new  rules  and 
amendments  will  increase  the  annual 
number  of  Form  U-1  respondents. 

We  estimate  that  approximately  250 
burden  hours  will  be  required  to 
prepare  the  Form  U-1 ,  under  rules 
55(a)(4)  and  55(b)(1),  describing  the 
FUCO  investment  sought  to  be 
approved,  respond  to  questions  or 
comments,  and  file  post-effective 
amendments  as  may  be  necessary  or 
appropriate.""  We  estimate  that  an 
average  of  one  new  Form  U-1  will  be 
filed  annually  under  the  amended  rule, 
resiUting  in  a  total  of  250  burden  hours 
per  year.  The  cost  of  the  reporting 
burden,  estimated  to  be  $125  per 
hour,i°2  would  be  $31,250  per  response. 
The  aggregate  hour  burden  for  Form  U- 
1  would  then  increase  to  27,354  hours 
and  the  aggregate  cost  would  then 
increase  to  $5,452,050  per  year  for  aU 
respondents.  In  addition,  rule  55  will 
also  result  in  an  increase  in  the  number 
of  statements  filed  under  rule  24.  These 


'"'  As  noted  above,  we  currently  estimate  that 
each  registered  holding  company  spends 
approximately  224  hours  to  prepare,  file  and 
process  a  Form  U-1.  Because  of  the  complex  nature 
of  the  authority  to  be  sought,  we  believe  the  burden 
estimate  for  a  Form  U-1  filed  under  amended  rule 
87  would  be  slightly  greater. 

'"'  We  estimate  that  preparation  of  a  Form  U-1 
under  rule  55(bl  is  primarily  performed  by,  and 
divided  equally  among  (i)  in-house  attorneys, 
accountants  and  senior  management,  at  an  average 
hourly  rate  of  $150  per  hour,  and  (ii|  other  in-house 
personnel  (including  financial,  accounting  and  legal 
support  staff),  at  an  average  rate  of  $100  per  hour. 
In  addition,  the  staff  estimates  that  outside 
attdmeys  and  accountants  will  spend  an  additional 
75  hours  to  assist  the  registered  holding  company 
in  preparing  and  filing  the  form,  at  an  average 
hourly  rate  of  $250.  See  supra  note  77  and 
accompanying  text 


statements  must  be  filed  with  the 
Commission  upon  consummation  of  a 
transaction  approved  by  the 
Commission.  See  "Ride  24"  below. 

The  proposed  amendment  to  rule  87 
will  require  Commission  approval 
under  section  13(b)  of  the  Act  before 
any  subsidiary  of  a  registered  holding    ~ 
company  may  perform  services  or 
construction  for,  or  sell  goods  to,  an 
EWG  or  a  FUCO.  We  estimate  that  each 
of  the  12  active  registered  holding 
companies  with  FUCO  and/or  EWG 
investments  as  of  December  31, 1998, 
that  engages  in  these  activities,  has 
previously  sought  and  obtained  our 
approval  to  do  so  imder  section  13  or 
other  provisions  of  the  Act. 
Accordingly,  we  do  not  believe  that  the 
amendment  itself  will  residt  in  the  filing 
of  any  additional  applications  by 
current  registered  holding  companies. 
However,  an  existing  or  newly  formed 
registered  holding  company  may,  in  the 
future,  seek  our  approval  under  the 
amended  rule.  Therefore,  we  estimate 
that  rule  87,  as  amended,  will  result  in 
one  additional  Form  U-1  filing  per  year. 
We  estimate  the  annual  burden  hours 
associated  with  the  preparing  and  filing 
of  the  form  woidd  be  approximately  80 
hours,  i°3  at  an  estimated  cost  of  $125 
per  hour.'**  We  estimate  that  furnishing 
state  and  federal  regulators  copies  of 
applications  under  rule  87  and 
certificates  under  nde  24  will  require  an 
additional  three  annual  burden  hours  of 
clerical  time,  at  an  estimated  cost  of  $50 
per  hour.  Accordingly,  the  aggregate 
annual  burden  for  all  registered  holding 
companies  would  be  83  hours  (83  hours 
per  response  x  1  respondent  =  83 
hours).  The  total  annual  cost  would  be 
$10,150  for  all  respondents.  As  a  result, 
the  aggregate  hour  burden  for  Form  U- 
1  would  increase  to  27,437  hours  and 
the  aggregate  cost  would  be  $5,462,200 
per  year  for  all  respondents.  In  addition, 
the  amendment  to  nde  87  will  also 
result  in  an  increase  in  the  number  of 
statements  filed  under  rule  24.  See 
"Rule  24"  below. 

F.  Rule  24 

In  addition  to  requiring  one 
additional  Form  U-1  to  he  filed 
annually,  rule  55(b)  will  increase  the 


■'™  We  note  that  this  is  significantly  less  than  the 
250  hours  estimated  for  a  Form  U-1  filed  under  rule 
55(b).  The  lower  burden  estimate  reflects  the 
limited  scope  of  the  filing  under  amended  rule  87. 

"»*  We  estimate  that  preparation  of  a  Form  U-1 
is  primarily  performed  by,  and  divided  equally 
among  (i)  in-house  attorneys,  accountants  and 
senior  management,  at  an  average  rate  of  $150  per 
hour,  and  (ii)  other  in-house  personnel  (including 
financial,  accounting  and  legal  support  staff),  at  an 
average  rate  of  $100  per  hour.  We  do  not  estimate 
that  outside  professionals  will  be  retained  to 
prepare  and  file  this  form. 


number  of  statements  required  under 
rule  24  which  must  be  filed  with  the 
Commission  upon  consummation  of  a 
transaction  approved  by  the 
Commission.  The  amendment  to  rule  87 
will  also  increase  the  number  of 
statements  required  under  rule  24.  The 
current  approved  annual  burden  under 
rule  24  is  636  burden  hours  per  year  (2 
hours  per  response  x  318  responses  = 
636  burden  hours).  It  is  currently 
estimated  that  these  certificates  are  filed 
by  134  respondents  per  year.  The  cost 
of  the  reporting  burden,  estimated  to  be 
$125  per  hour.i°5  js  $250  per  response. 
The  total  cost  is  $79,500  for  all 
respondents. 

We  estimate  that  the  additional  Form 
U-1  filed  each  year  under  rule  55(b) 
will  require  one  additional  certificate,  or 
one  additional  response  by  one 
additional  respondent,  under  rule  24, 
and  that  completion  of  the  certificate 
will  require  two  burden  hours. 
Accordingly,  the  total  burden  hours  will 
increase  by  two  hours  and  the  total 
hourly  annual  burden  will  increase  to 
638  hours  (2  hours  per  response  x  319 
responses  =  638  burden  hours).  The  cost 
of  the  reporting  burden,  estimated  to  be 
$1-25  per  hour,  is  $250  per  response,  or 
a  total  of  $250  for  all  responses  under 
rule  55(b).  The  total  cost  would  increase 
to  $79,750  for  all  respondents. 

In  addition,  we  estimate  that  the 
additional  Form  U-1  filed  per  year 
imder  rule  87  will  require  four 
additional  certificates,  or  four  additional 
response  by  one  additional  respondent, 
under  rule  24,  and  that  completion  of 
each  certificate  will  require  two  burden 
hours.  The  ciurent  approved  annual 
reporting  burden  for  rule  24,  as  adjusted 
to  reflect  the  increase  resulting  from 
proposed  rule  55(b),  is  638  hours  (2 
hours  per  response  x  319  responses  = 
638  burden  hours).  Including  the 
amendment  to  rule  87,  the  total  burden 
hours  will  increase  by  eight  hours  and 
the  total  hourly  eumual  burden  will 
increase  to  646  hours  (2  hours  per 
response  x  323  responses  =  646  burden 
hours).  The  cost  of  the  reporting  burden, 
estimated  to  be  $125  per  hour,  is  $250 
per  response,  or  a  total  of  $1,000  for  all 
four  responses  under  rule  87.  The  total 
cost,  adjusted  for  both  rule  55(b)  and  the 
amendment  to  rule  87,  is  $80,750  fqr  all 
respondents. 


"»  We  estimate  that  preparing  and  filing  rule  24 
certificates  will  be  primarily  performed  by,  and 
equally  divided  among  (i)  in-house  attorneys, 
accountants  and  senior  management,  at  an  average 
rate  of  $150  per  hour,  and  (ii)  other  in-house 
personnel  (including  financial,  accounting  and  legal 
suppori  staff),  at  an  average  rate  of  $100  per  hour. 
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1.  Request  for  Comment 

The  Commission  requests  comment 
)n  the  reasonableness  of  these 
estimates.  Commenters  who  disagree  are 
requested  to  provide  their  ovm 
istimates  with  supporting  rationales. 

Pursuant  to  44  U.S.C.  3506(c)(2)(B). 
he  Commission  solicits  comments  in 
jrder  to: 

•  Evaluate  whether  the  proposed 
:ollections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collections  of  information; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collections  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Persons  wishing  to  submit  comments 
on  the  collection  of  information 
requirements  should  direct  them  to  the 
following  persons:  (i)  Desk  Officer  for 
the  Securities  and  Exchange 
Commission,  Office  of  Information  and 
Regidatory  Affairs,  Office  of 
Management  and  Budget,  Room  3208, 
New  Executive  Office  Building, 
Washington,  DC  20503;  and  (ii) 
Jonathan  G.  Katz,  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington.  DC  20549- 
0609,  with  reference  to  File  No.  S7-05- 
01.  OMB  is  required  to  make  a  decision 
concerning  the  collections  of 
information  between  30  and  60  days 
after  publication,  so  a  comment  to  OMB 
is  best  assured  of  having  its  full  effect 
if  OMB  receives  it  within  30  days  of 
publication. 

Requests  for  materials  submitted  to 
OMB  by  the  Commission  with  regard  to 
this  collection  of  information  should  be 
in  writing,  refer  to  File  No.  S7-05-01 
and  be  submitted  to  the  Securities  and 
Exchange  Commission,  Records 
Management.  Office  of  Filings  and 
Information  Services. 

XI.  Statutory  Authority 

IThe.Commission  is  proposing  rules  55 
fnd  56  pursuant  to  sections  14, 15,  20 
^d  33  of  the  Act,  as  amended,  and  is 
proposing  the  amendment  to  nde  87 
pursuant  to  sections  13, 14, 15,  20,  32 
and  33  of  the  Act,  as  amended. 


Xn.  Text  of  Proposed  Rules  and 
Amendments 

List  of  Subjects  in  17  CFR  Parts  250  and 
259 

Electric  utilities.  Holding  companies. 
Reporting  and  record  keeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble,  tide  17,  Chapter  II  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  250— GENERAL  RULES  AND 
REGULATIONS,  PUBUC  UTILITY 
HOLDING  COMPANY  ACT  OF  1935 

1.  The  authority  citation  for  part  250 
is  revised  to  read  as  follows: 

Authority:  15  U.S.C.  79c.  79f(b),  79i(c)(3), 
79t,  79z-5a  and  79z-5b  unless  otherwise 
noted. 

2.  Sections  250.55  and  250.56  are 
added  to  read  as  follows: 

§  250.55    Acquisitions  of  foreign  utility 
companies. 

(a)  FUCO  investments.  A  registered 
holding  company  may  not,  directiy  or 
indirecUy.  acquire  the  securities  of,  or 
any  interest  in,  a  foreign  utility 
company  ("FUCO  Investment")  imless 
the  following  conditions  are  satisfied: 

(1)  The  board  of  directors  of  the 
registered  holding  company  has  adopted 
procedures  ("FUCO  Investment 
Procedures")  designed  to  analyze  the 
risks  of  investing  in  foreign 
jurisdictions,  including,  for  example, 
operational  risks,  construction  risks, 
commercial  risks,  management  risks, 
political  risks,  legal  risks,  financing 
risks  and  foreign  currency  risks. 

(2)  The  board  of  directors  has 
reviewed,  and  adopted  a  resolution 
approving,  the  FUCO  Investment  based 
upon,  among  other  things,  findings  that: 

(i)  The  FUCO  Investment  Procedures 
have  been  complied  with; 

(ii)  Measures  have  been,  or  will  be, 
taken  to  mitigate  the  risks  that  the 
FUCO  Investment  presents  to  the 
holding-company  system;  and 

(iii)  The  FUCO  Investment  and  any 
related  financing  have  been  structured 
so  that  ratepayers  of  the  system's  public- 
utility  companies  are  adequately 
insulated  from  any  adverse  effects  of  the 
FUCO  hivestment. 

(3)  No  more  than  two  percent  of  the 
employees  of  the  system's  domestic 
public-utility  companies  render 
services,  at  any  one  time,  direcUy  or 
indirecdy,  to  exempt  wholesale 
generators  or  foreign  utility  companies 
in  which  the  registered  holding 
company,  direcUy  or  indirectly,  holds 
an  interest;  provided,  that  the 
Commission  has  previously  approved 
the  rendering  of  such  services. 


(4)  If  paragraph  (b)  of  this  section  is 
applicable,  the  registered  holding 
company  has  obtained  an  order  bom  the 
Commission  approving  the  FUCO 
Investment. 

(b)  Commission  approval  of  certain 
investments. 

(1)  A  registered  holding  company  may 
not  make  FUCO  Investments  except 
pursuant  to  an  order  granted  by  the 
Commission  if  any  of  the  following 
events  has  occurred:  (i)  The  registered 
holding  company,  or  any  subsidiary 
company  having  assets  with  book  value 
exceeding  an  amoimt  equal  to  10%  or 
more  of  consolidated  retained  earnings 
("Significant  Subsidiary"),  has  been  the 
subject  of  a  bankruptcy  or  similar 
proceeding,  unless  a  plan  of 
reorganization  has  been  confirmed  in 
such  proceeding; 

(ii)  The  registered  holding  company 
system's  average  consolidated  retained 
earnings  for  the  four  most  recent 
quarterly  periods,  as  reported  on  the 
holding  company's  Form  10-K  or  10-Q 
(§  249.308a  or  §  249.310  of  this  chapter) 
filed  imder  the  Securities  Exchange  Act 
of  1934  (15  U.S.C.  78a-78)  as  amended, 
have  decreased  by  10%  from  the  average 
for  the  previous  four  quarterly  periods 
and  the  aggregate  investment  in  exempt 
wholesale  generators  and  foreign  utility 
companies  exceeds  two  percent  of  the 
registered  holding  company  system's 
total  capital  invested  in  utility 
operations.  This  restriction  will  cease  to 
apply  once  consolidated  retained 
earnings  have  returned  to  their  pre-loss 
level; 

(iii)  In  its  previous  fiscal  year,  the 
registered  holding  company  reported 
operating  losses  attributable  to  its  direct 
or  indirect  investments  in  exempt 
wholesale  generators  and  foreign  utility 
companies,  and  such  losses  exceed  an 
amount  equal  to  5%  of  consolidated 
retained  earnings; 

(iv)  If,  during  the  three  fiscal  years 
preceding  the  acquisition,  the  holding 
company  has  reported,  in  response  to 
Item  9  of  Form  U5S  (§  259.5s  of  diis 
chapter)  increases  for  retail  customers 
have  been  obtained  in  order  to  recover 
losses  or  inadequate  returns  on  FUCO 
Investments; 

(v)  Any  Significant  Subsidiary  of  the 
holding  company  that  is  a  public-utility 
company  has  a  rating  from  a  nationally 
recognized  statistical  rating  organization 
with  respect  to  its  debt  securities  that  is 
less  than  investment  grade;  or 

(vi)  The  registered  holding  company's 
investment  in  FUCOs  and  EWGs 
exceeds  50%  of  consolidated  retained 
earnings  or  such  greater  amoimt  as  may 
be  authorized  by  the  Commission  by 
order  under  §  250.53(c). 
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(2)  An  applicant  that  is  required  to 
obtain  Commission  approval  of  FUCO 
Investments  must  affirmatively 
demonstrate  that  the  investments: 

(i)  Will  not  have  a  substantial  adverse 
impact  upon  the  financial  integrity  of 
the  registered  holding  company  system; 
and 

(ii)  Will  not  have  an  adverse  impact 
on  any  utility  subsidiary  of  the 
registered  holding  company,  or  its 
customers,  or  on  the  ability  of  State 
commissions  to  protect  the  subsidiary  or 
its  customers. 

(c)  Books  and  records.  A  registered 
holding  company  that  makes  a  FUCO 
Investment  must  maintain,  and  cause  its 
subsidiaries  to  maintain,  the  books  and 
records  required  by  §  250.53  in  the 
manner  prescribed  by  §  250.53.  The 
registered  holding  company  will 
provide  the  Commission  or  its 
representatives  with  access  to  these 
books  and  records  in  the  United  States, 
at  such  place  as  the  Commission  may 
reasonably  request.  The  books  and 
records  must  be  maintained  for  the 
periods  set  forth  in  Part  257  of  this  title, 
as  appropriate. 

(d)  Form  U-57  and  other  filings.  A 
registered  holding  company  that  makes 
a  FUCO  Investment  must,  within  ten 
business  days  of  making  the  FUCO 
Investment,  file  a  statement  on  Form  U- 
57  (§  259.207  of  this  chapter)  with  the 
Commission.  The  company  must  also 
simultaneously  submit  complete  copies 
of  the  following,  including  exhibits,  to 
every  federal,  state  or  local  regulator 
having  jurisdiction  over  the  rates  of  any 
system  public-utility  company: 

(1)  The  Form  U-57  filed  by  the 
registered  holding  company  in 
connection  with  the  FUCO  Investment; 

(2)  Any  Forms  U-1  {§  259.101  of  this 
chapter)  and  certificates  under  §  250.24 
filed  by  the  registered  holding  company 
in  connection  with  the  issuance  of 
securities  for  purposes  of  financing  the 
FUCO  Investment,  the  entering  into  of 
service,  sales  or  construction  contracts, 
or  the  creation  or  maintenance  of  any 
other  relationship  with  the  foreign 
utility  company  and  the  registered 
holding  company,  its  affiliates  or 
associate  companies;  and 

(3)  A  copy  of  Item  9  of  Form  U5S 

(§  259.5s  of  this  chapter)  and  Exhibits  G 
and  H  to  that  Form. 

f  250.56    Status  of  subsidiary  companies 
of  registared  holding  companies  formed  to 
hoM  interests  in  foreign  utility  companies. 

A  subsidiary  of  a  registered  holding 
company  which  is  engaged  exclusively 
in  the  direct  or  indirect  ownership  of 
the  seciuities,  or  an  interest  in  the 
biisiness  of,  one  or  more  foreign  utility 
companies,  shall  be  deemed  to  be  a 
foreign  utility  company. 


3.  Section  250.87  is  amended  by 
adding  paragraphs  (d)  and  (e)  to  read  as 
follows: 

§  250.87    SutMidiaries  authorized  to 
perfonn  services  or  construction  or  to  sell 
goods. 

***** 

(d)  This  section  shall  not  be 
applicable  to  the  performance  of 
services  or  construction  for,  or  the  sale 
of  goods  to,  an  associate  company  of  a 
registered  holding  company  iJF  such 
associate  company  is  an  exempt 
wholesale  generator  or  a  foreign  utility 
company.  This  section  shall  further  not 
be  applicable  to  the  receipt  by  an 
associate  company  of  a  registered 
holding  company  of  services  or 
construction  from,  or  the  piut:hase  of 
goods  irom,  an  associate  company  that 
is  an  exempt  wholesale  generator  or  a 
foreign  utility  company. 

(e)  Any  application,  or  amendment 
thereto,  filed  directly  or  indirectly  by  a 
registered  holding  company  seeking 
authority  to  render  services  or 
construction  or  to  sell  goods  to  an 
exempt  wholesale  generator  or  foreign 
utility  company,  or  to  receive  services, 
construction  or  goods  from  an  exempt 
wholesale  generator  or  foreign  utility 
company,  must  be  simultaneously 
submitted  to  every  State  commission 
and  to  every  federal  or  local  governing 
body  having  jurisdiction  over  the  retail 
rates  of  any  alfected  public-utility 
company  in  the  registered  holding 
company  system. 

PART  259— FORMS  PRESCRIBED 
UNDER  THE  PUBLIC  UTILITY 
HOLDING  COMPANY  ACT  OF  1935 

Subpart  A— Forms  for  Registration  and 
Annual  Supptoments 

4.  The  authority  citation  for  part  259 
is  revised  to  read  as  follows:    . 

Authority:  15  U.S.C.  79e,  79f,  79g,  79j,  791. 
79in,  79n.  79q  and  79t. 

5.  Item  9  of  Form  U5S  (referenced  in 
§  259.5s)  is  amended  by  adding 
paragraph  (e)  to  read  as  follows: 

Note:  The  text  of  Form  U5S  does  not  and 
the  amendment  will  not  appear  in  the  Code 
of  Federal  Regulations. 

Form  U5S 


Amiual  Report 

***** 

Item  9.  Wholesale  Generators  and 
Foreign  Utility  Companies 

(e)  State  whether  or  not  the  holding 
company  has  sought  recovery  of  losses 
or  inadequate  returns  on  any  investment 


in  a  foreign  utility  company  through 
higher  rates  to  retail  ratepayers. 

***** 

6.  Section  259.207  and  Form  U-57 
(referenced  in  §  259.57)  are  revised  to 
read  as  follows: 

§  259.207.    Form  li-57,  for  notification  of 
foreign  utility  company  status  pursuant  to 
rule  57(a)  (§250.57  of  this  chapter)  and 
statement  by  registered  holding  company  in 
connection  with  tfte  acquisition  of  an 
interest  in  a  foreign  utility  company 
pursuant  to  rule  55  (§  250.55  of  this 
cliapter). 

This  form  shall  be  filed  pursuant  to 
section  33(a)(3)(B)  of  the  Act  by  a 
company  claiming  foreign  utility 
company  status.  This  form  shall  also  be 
filed  by  a  registered  holding  company 
acquiring  any  seciuities  or  other  interest 
in  the  business  of  a  foreign  utility 
company.  See  §§  250.55  and  250.57  of 
this  chapter. 

Note:  The  text  of  Form  U-57  does  not  and 
the  amendment  will  not  appear  in  the  Code 
of  Federal  Regulations. 

ONfB  Approval 

OMB  Number:  3235-0428. 

Expires:  October  31,  2001. 

Estimated  average  burden  hoius  per 
response:  3.00. 

Securities  and  Exchange  Commission, 
Washington,  DC.  20549:  FORM  U-57— 
Notification  of  Foreign  Utility  Company 
Status  and  Notification  of  Acquisition  of 
an  Interest  in  a  Foreign  Utility  Company 

Filed  Under  Section  33(c)  or  Rule  55 
of  the  Public  Utility  Holding  Company 
Act  of  1935. 


(Name  of  registered  holding  company) 

(Name  of  foreign  utility  company) 
General  Instructions 

1.  Use  of  Form 

This  form  should  be  filed  by,  or  on 
behalf  of,  a  company  that  is  or  proposes 
to  become  a  foreign  utility  company. 
This  form  should  also  be  filed  by  a 
registered  holding  company  that 
acquires  an  interest  in  a  foreign  utility 
company.  See  rule  55.  A  single  filing  on 
this  form  should  be  made  by  both  the 
company  claiming  FUCO  status  and  the 
registered  holding  company  that  makes 
an  investment  in  the  FUCO. 

2.  Formal  Requirements 

File  two  copies  of  this  form  with  the 
Commission.  Manually  sign  and  file  one 
copy  at  the  place  designated  by  the 
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Commission  for  filings  imder  the  laws  it 
administers.  Provide  the  second  copy  to 
the  Division  or  Office  responsible  for 
administering  the  Act.  Registered 
holding  companies  submitting  this  form 
imder  rule  55  shall  simultaneously 
submit  copies  of  this  form  to  each 
federal,  state  or  local  regulator  having 
jurisdiction  over  the  rates  of  any  public- 
utility  company  affiliated  with  the 
holding  company. 

3.  Definitions  and  Other  Matters 

I  All  terms  used  have  the  same 
meaning  as  in  the  Public  Utility  Holding 
Company  Act  of  1935  and  rules  and 
regulations.  All  monetary  amounts 
reported  on  this  form  must  be  stated  in 
United  States  dollars. 

4.  Withdrawal  of  Filing 

I  Amend  this  form  within  45  days  of  a 
I  letermination  that  the  company 
identified  as  the  foreign  utility  company 
is  not  a  foreign  utility  company  (i.e.,  due 
to  a  change  in  its  business,  a  change  in 
applicable  law  or  otherwise). 

Iteml 

For  each  interest  in  a  foreign  utility 
company  ("company")  acquired, 
identify  the  company,  its  location  and 
its  business  address.  Describe  the 
facilities  used  for  the  generation, 
transmission  and  distribution  of  electric 
energy  for  sale  or  for  the  distribution  at 
retail  of  natural  or  manufactiu-ed  gas. 
Identify  each  system  company  that 
holds  an  interest  in  the  company  and 
describe  the  interest  held.  To  the  extent 
known,  identify  each  person  that  holds 
five  percent  or  more  of  any  class  of 
voting  seciuities  of  the  foreign  utility 
company  and  describe  the  amoimt  and 
natiue  of  the  interest. 

Item  2 

11  State  the  purchase  price  paid  for  the 
breign  utility  company.  State  the  type 
and  amount  of  capital  invested  in  the 
company  by  the  registered  holding 
company,  directly  or  indirectly.  Identify 
any  debt  or  other  financial  obligation  for 
which  there  is  recourse  to  a  system 
company  (other  than  an  exempt 
wholesale  generator  or  foreign  utility 
company).  Identify  separately  any  direct 
or  indirect  guarantee  of  a  security  of  the 
foreign  utility  company  by  the . 
registered  holding  company. 

hem  3 — Associate  Companies 

I  Name  each  domestic  associate  public- 
utility  company  and,  if  applicable,  its 
holding  company. 

Item  4 — Books  and  Records 

!  Identify  the  location  of  the  books  and 
records  required  by  rule  53.  By  filing 


this  form,  the  registered  holding 
company  undertakes  that  it  will  provide 
the  Commission  or  its  representatives 
with  access  to  these  books  and  records 
in  the  United  States,  at  such  place  as  the 
Conunission  may  reasonably  request. 

Exhibit  A 

If  applicable,  the  state  certification(s) 
required  under  section  33(a)(2)  of  the 
Act.  Certification(s)  previously  filed 
with  the  Commission  which  are  still  in 
effect  and  which  encompass  the  foreign 
utility  company  for  which  this 
notification  is  being  filed  may  be 
incorporated  by  reference.  If  the 
certification(s)  is  not  available  at  the 
time  of  filing  the  Form  U-57,  so  state, 
and  undertake  to  file  such  certification 
as  an  amendment  when  available. 

Signature 

The  undersigned  registered  holding 
company  has  duly  caused  this  statement 
to  be  signed  on  its  behalf  by  the 
undersigned  thereimto  duly  authorized. 

By  

(Signature  and  printed  name  and  title  of 

signing  officer) 
Date    

By  the  Commission. 

Dated:  February  1,  2001. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

Appendix  A 

Note:  Appendix  A  to  the  preamble  will  not 
appear  in  the  Code  of  Federal  Regulations. 

Regulatory  Flexibility  Act  Certification 

I,  Arthur  Levitt,  Chairman  of  the  Securities 
and  Exchange  Commission  ("Commission"), 
hereby  certify  pursuant  to  5  U.S.C.  605(b). 
that  proposed  rules  55  and  56  and 
amendments  to  rule  87,  Form  U-57  and  Form 
U5S  under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  amended  ("Holding 
Company  Act"),  would  not,  if  adopted,  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Proposed  rule  55  would  define  the 
circumstances  under  which  a  holding 
company  registered  under  section  5  of  the 
Holding  Company  Act  can  acquire  an  interest 
in  a  foreign  utility  company  ("FUCO") 
without  the  need  to  apply  for  or  receive 
Commission  approval.  Proposed  rule  56 
would  clarify  the  status  of  intermediate 
subsidiaries  of  registered  holding  companies 
that  engage  exclusively  in  the  business  of 
owning  or  operating,  or  both  owning  and 
operating,  FUCOs,  or  a  combination  of 
eligible  wholesale  facilities  ("EWGs")  and 
FUCOs.  Under  proposed  rule  56,  a  registered 
holding  company,  unless  otherwise 
restricted,  could  acquire  the  securities  of,  or 
an  interest  in,  such  a  company  without  the 
need  to  apply  for  or  receive  Commission 
approval.  The  proposed  amendment  to  rule 
87  requires,  with  certain  exceptions,  a 
registered  holding  company  to  obtain  a 


Commission  order  before  an  EWG  or  FUCO 
could  provide  services  to,  or  construction  for, 
or  sell  goods  to.  an  associate  company.  The 
proposed  amendment  to  rule  87  also  would 
require  registered  holding  companies  to 
furnish  state  and  federal  regulators  copies  of 
applications  under  rule  87  and  certificates 
under  rule  24  of  the  Holding  Company  Act. 
The  proposed  amendments  to  Form  U-57 
and  Form  U5S  govern  reporting  requirements 
relating  to  transactions  subjea  to  the 
proposed  rules  and  rule  amenc.ments. 

The  proposed  rules  and  amr.ndments  apply 
only  to  holding  com(>anies  registered  under 
section  5  of  the  Holding  Company  Act. 
Presently,  there  are  30  registered  holding 
companies,  none  of  v/hich  qualifies  as  a 
"small  business"  or  "small  organization"  for 
purposes  of  the  Regulatory  Flexibility  Act. 

Accordingly,  the  proposed  rules  and 
amendments  would  not  have  a  significant 
economic  impact  on  a  substantial  number  of 
small  entities. 

Dated:  January  31.  2001. 
Arthur  Levitt, 
Chairman. 

(FR  Doc.  01-3155  Filed  2-6-01;  8:45  am] 
BtLUNG  CODE  SOIO-OI-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[TX-105-1-7404;  FRL-6935-2] 

Approval  aiKJ  Promulgation  of  Air 
Quality  State  Implementation  Plans; 
Texas;  Approval  of  Clean  Fuel  Fleet 
Substitution  Program  Revision 

AGEMCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

summary:  The  EPA  is  proposing  to 
approve  the  State  of  Texas'  Clean  Fuel 
Fleet  (CFF)  substitute  plan, 
incorporating  them  into  the  State 
Implementation  Plan  (SIP)  imder  the 
Federal  Clean  Air  Act  (CAA).  The 
State's  CFF  Substitute  Plan  is  addressed 
in  the  SIP  revision  submitted  on  August 
27  1998,  and  supplemented  with 
additional  technical  information  in  a 
letter  to  the  EPA  dated  November  17, 
2000,  by  the  State  of  Texas  for  the 
purpose  of  establishing  a  substitute  CFF 
program. 

In  the  Final  Rules  Section  of  this 
Federal  Register,  EPA  is  approving  this 
SIP  submittal  as  a  direct  final  rule 
without  prior  proposal  because  we  view 
it  as  noncontroversial  and  anticipate  no 
adverse  comments.  See  the  direct  final 
rule  for  detailed  rationale  for  the 
approval.  If  EPA  receives  no  adverse 
comments  in  response  to  this  action,  no 
further  activity  is  contemplated.  If  EPA 
does  receive  adverse  comments,  we  will 
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withdraw  the  direct  final  nile  and 
respond  to  all  public  comments 
received  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period. 
If  you  are  interested  in  commenting  on 
this  action,  you  should  do  so  at  this 
time. 

DATES:  Written  comments  must  be 
received  on  or  before  March  9,  2001. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Thomas  H.  Diggs,  Chief,  Air  Planning 
Section  (6PD-L),  at  the  EPA  Region  6 
Office  listed  below.  Copies  of 
documents  relevant  to  this  action, 
including  the  Technical  Support 
Doctunent  (TSD)  are  available  for  public 
inspection  diuing  normal  business 
hours  at  the  following  locations. 

Environmental  Protection  Agency, 
Region  6,  Air  Planning  Section  (6PD-L), 
1445  Ross  Avenue,  Dallas,  Texas  75202- 
2733. 

Texas  Natural  Resource  Conservation 
Conunission,  Office  of  Air  Quahty, 
12124  Park  35  Circle,  Austin,  Texas 
78753. 

Anyone  wanting  to  examine  these 
dociunents  should  make  an 
appointment  with  the  appropriate  office 
at  least  two  working  days  in  advance. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steven  Pratt,  Air  Planning  Section 
(6PD-L),  1445  Ross  Avenue,  Dallas, 
Texas  75202-2733.  Telephone  Number 
(214)  665-2140,  E-Mail  Address: 
pmtt.steven@epa.gov. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information,  see  the  direct 
final  rule,  which  is  located  in  the  Rules 
Section  of  this  Federal  Register. 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Intergovernmental 
relations,  Nitrogen  oxides.  Ozone, 
Implementation  Plans,  Reporting  and 
recordkeeping  requirements. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  January  4,  2001. 
Gregg  A.  Cooke, 

Regional  Administrator,  Region  6. 
(FR  Doc.  01-1825  Filed  2-6-01;  8:45  am) 

BILUNG  COOE  66a0-9O-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
PL196-1b;  FRL-6935-5] 

Appfx>val  and  Promulgation  of  State 
implementation  Plan;  Illinois 

AGENCY:  Environmental  Protection 
Agency  (USEPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  USEPA  is  proposing  to 
approve  a  negative  declaration 
submitted  by  the  State  of  Illinois  which 
indicates  there  is  no  need  for 
regulations  covering  the  industrial 
cleaning  solvents  category  in  the 
Chicago  ozone  nonattainment  area.  The 
Chicago  ozone  nonattainment  area 
includes  Cook  County,  DuPage  County, 
Aux  Sable  and  Goose  Lake  Townships 
in  Grundy  County,  Kane  Coimty, 
Oswego  Township  in  Kendall  County, 
Lake  County,  McHenry  Coimty  and  Will 
Coiuty.  The  State's  negative  declaration 
regarding  industrial  cleaning  solvents 
category  sources  was  submitted  to 
USEPA  in  a  letter  dated  December  23, 
1999. 

DATES:  Written  comments  must  be 
received  on  or  before  March  9,  2001. 
ADDRESSES:  Written  comments  should 
be  mailed  to:  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J), 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

Copies  of  the  State  submittal  are 
available  for  inspection  at:  Regulation 
Development  Section,  Air  Programs 
Branch  (AR-18J),  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604. 

FOR  FURTHER  INFORMATK>N  CONTACT: 
Randolph  O.  Cano,  Environmental 
Protection  Specialist,  Regulation 
Development  Section,  Air  Programs 
Branch  (AR-18)),  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604,  (312)  886-6036. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  What  action  is  USEPA  taking  today? 

II.  Where  can  I  find  more  information  about 

this  proposal  and  the  corresponding 
direct  final  rule? 

L  What  Action  Is  USEPA  Taking 
Today? 

USEPA  is  proposing  to  approve  a 
negative  declaration  submitted  by  the 
State  of  Indiana  on  December  23, 1999. 
This  negative  declaration  concerns  a 


source  category  located  in  the  Chicago  . 
ozone  nonattainment  area  which  is 
classified  as  a  severe  nonattainment  area 
for  the  pollutant  ozone.  The  negative 
declaration  indicates  that  the  State  has 
searched  its  emissions  soince  inventory 
for  the  Chicago  ozone  nonattainment 
area  and  determined  that  there  are  no 
luiregulated  sources  with  a  potential  to 
emit  25  tons  per  year  or  more  of  volatile 
organic  compounds  (VOC)  in  the 
industrial  cleaning  solvents  category. 

n.  Where  Can  I  Find  More  Information 
About  This  Proposal  and  the 
Corresponding  Direct  Final  Rule? 

For  additional  information  see  the 
direct  final  nde  published  in  the  final 
rules  section  of  this  Federal  Register. 

Dated:  January  8,  2001. 
David  A.  Ullrich, 

Acting  Regional  Administrator,  Region  5. 
[FR  Doc.  01-1823  Filed  2-6-01;  8:45  am) 

BHXmO  CODE  6S60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[MI-52-01-7260,  FRL-6939-6] 

Approval  and  Promulgation  of 
Implementation  Plana;  Michigan; 
Emisaion  Trading  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  The  Environmental  Protection 
Agency  (EPA)  is  proposing  to  approve 
Michigan's  State  Implementation  Plan 
(SIP)  revision  for  ozone,  carbon 
monoxide,  sulfur  dioxide,  nitrogen 
dioxide,  particulate  matter  and  lead. 
EPA  is  proposing  to  approve  the 
revision  imder  section  110  of  the  Clean 
Air  Act  (Act).  This  SIP  revision, 
submitted  July  21, 1999  relates  to 
Michigan's  Emission  Averaging  and 
Emission  Reduction  Credit  Trading 
Rules,  which  provide  sources  with 
flexibility  in  meeting  regiUatory 
requirements  for  reducing  emissions  of 
ozone  precursors  and  criteria  air 
pollutants  other  than  ozone.  This 
proposed  approval  would  allow  sources 
in  Michigan  to  use  emission  averaging 
and  trading  for  compliance  with  SIP 
requirements.  EPA  will  not  publish  final 
approval  imtil  receiving  some  revisions 
to  the  SIP  that  Michigan  will  provide. 
DATES:  Comments  on  this  proposed 
action  must  be  received  by  March  9, 
2001. 

ADDRESSES:  You  should  address  written 
comments  to:  Carlton  T.  Nash,  Chief, 
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Regulation  Development  Section,  Air 
■•rograms  Branch  (AR-18 J),  United 
States  Environmental  Protection 
Agency,  Region  5,77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604. 

Copies  of  the  State's  submittal  for  this 
rulemaking  are  available  for  inspection 
at  the  following  location:  United  States 
Environmental  Protection  Agency, 
Region  5,  Air  and  Radiation  Division,  77 
West  Jackson  Boulevard.  Chicago, 
Illinois  60604.  (Please  telephone  Alexis 
Cain  before  visiting  the  Region  5  Office.) 
FOR  FURTHER  INFORMATION  CONTACT: 
Alexis  Cain  at  (312)  886-7018. 
SUPPLEMENTARY  INFORMATION: 

Overview 

The  Environmental  Protection  Agency 
(EPA)  is  proposing  to  approve  the 
Michigan  Department  of  Environmental 
Quality's  (Michigan's)  Emissions 
Averaging  and  Emissions  Credit  Trading 
Rules.  In  a  previous  action  (62  FR 
48972,  September  18,  1997),  EPA 
proposed  approval  of  an  earlier  version 
of  this  program  (submitted  as  an 
optional  revision  to  the  SIP  on  April  17, 
1996)  "upon  correction  of  certain 
deficiencies"  that  were  identified  in  the 
proposed  action.  EPA  believes  that 
Michigan  has  corrected  these 
deficiencies  in  a  SIP  revision  submitted 
July  21  1999.  EPA  is  proposing 
approval,  rather  than  publishing  final 
approval,  to  give  opportunity  for  public 
comment  on  the  revised  SIP  submission. 
In  addition,  upon  further  review,  EPA 
has  identified  additional  areas  requiring 
clarification  or  deficiencies  that  need 
Michigan  must  correct.  EPA  will  not 
finalize  approval  until  receiving  these 
clarifications  and  corrections  firom 
Michigan. 

The  following  table  of  contents 
describes  the  format  for  this 
SUPPLEMENTARY  INFORMATION  section: 

EPA's  Action 

What  Action  is  EPA  Proposing  Today? 

What  is  Emissions  Trading? 

What  is  Open  Market  Emissions  Trading? 

What  is  Emission  Averaging? 

What  Guidance  did  EPA  Use  to  Evaluate 

Michigan's  Program? 
What  is  EPA's  Evaluation  of  Michigan's 

Program? 

Environmental  Protection 

Trading  of  Oxides  of  Nitrogen 

Ownership  Claims 

ERC  Generation  Start  Date 

Activity  Level  Reductions 

Quantification  Protocols 

Synthetic  Minor  Sources 

Offsets  and  Netting 

Ownership  Prior  to  Use 

Use  Baseline 

Geographic  Restrictions  on  Use  of  Ozone 
Precursor  ERCs 

Geographic  Restrictions  on  Use  of  Criteria 
Pollutant  ERCs 


Public  Availability  of  Information 

Hazardous  Air  Pollutant  Emissions 

Interstate  Trading 

Protection  of  Class  I  Areas 

Operating  Permits 

Early  NOx  Reductions 

Property  Rights 

Transportation  Conformity 

Issues  to  be  Addressed  before  Final 
Approval 
How  Does  EPA  Respond  to  Public  Comments 

on  the  September  18, 1997  Proposed 

Approval? 
When  was  Michigan's  Program  Adopted? 
When  was  Michigan's  Program  Submitted  to 

EPA  and  What  Did  it  Include? 
Conclusion 
Administrative  Requirements 

EPA's  Action 

What  Action  Is  EPA  Proposing  Today? 

EPA  is  proposing  approval  of 
Michigan's  revision  to  the  State 
Implementation  Plan  (SIP)  submitted  to 
EPA  on  June  21,  1999.  This  SIP  revision 
relates  to  Michigan's  Emissions 
Averaging  and  Emission  Reduction 
Credit  Trading  Rules  (Michigan's 
trading  program). 

What  Is  Emissions  Trading? 

Air  emission  trading  is  a  program 
where  one  soiirce  reduces  its  emissions 
below  the  level  it  is  required  to  meet, 
and  below  the  level  it  has  been  meeting. 
This  soince  then  sells  or  trades  these 
reductions  as  credits  to  another  source 
that  is  then  allowed  to  release  emissions 
above  its  required  levels.  In  retinn  for 
this  flexibility,  the  second  source  must 
pinchase  additional  credits  beyond 
those  needed  to  comply,  therefore 
reducing  overall  emissions.  Emissions 
trading  uses  market  forces  to  reduce  the 
overall  cost  of  compliance  for  sowces, 
while  maintaining  emission  reductions 
and  environmental  benefits. 

What  Is  Open  Market  Emissions 
Trading? 

In  an  open  market  emission  trading 
program,  a  source  generates  short-term 
emission  reduction  credits,  by  reducing 
its  emissions.  EPA  generally  refers  to 
such  credits  as  "discrete  emission 
reductions,"  but  this  proposal  uses  the 
term  "emission  reduction  credits 
(ERCs)"  since  this  is  the  term  used 
imder  Michigan's  trading  program.  The 
source  may  then  use  these  credits  at  a 
later  time,  or  trade  them  to  another 
soiuce  to  use  at  a  later  time.  Open 
market  programs  rely  on  many  sources 
continuing  to  generate  new  credits  to 
balance  emissions  increases  caused  by 
other  sources  using  previously 
generated  credits. 

What  Is  Emission  Averaging? 

Emission  averaging  provides  a  source 
or  gropp  of  sources  (typically  stationary 


sources)  flexibility  in  complying  with  a 
rate-based  regulatory  limit.  Under  an 
emission  averaging  program,  a  source 
that  exceeds  its  rate  limit  could  comply 
with  that  limit  by  averaging  its 
emissions  with  a  second  source  emitting 
below  its  limit. 

What  Guidance  Did  EPA  Use  To 
Evaluate  Michigan 's  Trading  Pro-am? 

EPA's  basis  for  evaluating  Michigan's 
trading  program  is  whether  it  meets  the 
SIP  requirements  described  in  section 
110  of  the  Act.  The  primary  guidance 
used  to  determine  whether  the  program 
meets  these  requirements  is  EPA's 
September  18, 1997  Proposed  Action  on 
Michigan's  Trading  Rules.  This 
proposed  approval  identified  the  actions 
that  Michigan  needed  to  take  prior  to 
receiving  full  approval. 

The  proposed  approval  was  guided  by 
EPA  policy  on  emission  trading  as 
expressed  in  1994  and  1995  guidance. 
In  1994,  EPA  issued  Economic  Incentive 
Program  (EIP)  rules  and  guidance  (40 
CFR  part  51,  subpart  U),  which  outlined 
requirements  for  establishing  EIPs  that 
states  are  required  to  adopt  in  some 
cases  to  meet  the  ozone  and  carbon 
monoxide  standards  in  de.>ignated 
nonattainment  areas.  There  is  no 
requirement  for  Michigan  to  submit  an 
EIP,  so  Michigan's  program  need  not 
necessarily  follow  the  EIP  rule. 
Nonetheless,  subpart  U  also  contains 
guidance  on  the  development  of 
volimtary  EIPs,  which  EPA  has  used  in 
the  evaluation  of  Michigan's  program. 

EPA  has  also  published  an  August  3, 
1995  proposed  policy  on  open  market 
trading  programs  (60  FR  39668)and  an 
August  25, 1995  model  open  market 
trading  rule  (60  FR  44290).  EPA's 
proposed  policy  describes  the  elements 
of  an  open  market  trading  program  that 
EPA  considers  to  be  desirable  and 
necessary  for  a  program  to  be 
approvable  as  a  SIP  revision.  The 
proposed  policy,  which  was  never 
finalized,  also  allowed  states  to  adopt 
rules  that  varied  from  the  proposed 
model  rule.  In  a  March  10.  1998-letter 
from  Richard  D.  Wilson,  Acting 
Assistant  Administrator  for  Air  and 
Radiation  to  Congressman  Thomas  J. 
Bliley,  EPA  clarified  its  policy  on  open 
market  trading.  The  letter  says  EPA  will 
work  with  states  to  develop  open  market 
programs  tailored  to  their  individual 
circumstances,  using  the  August  1995 
proposal  as  guidance. 

Subsequently,  on  September  15, 1999, 
EPA  published  a  revised  proposed 
Economic  Incentive  Program  guidance 
(64  FR  50086)  which  contains 
additional  guidance  on  open  market 
trading.  EPA  has  not  yet  released  a  final 
revision  to  the  Eff  of  1994.  Since  EPA 
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had  not  proposed  revised  guidance 
when  K4ichigan  sent  its  SIP  revision 
request,  EPA  is  not  using  the  revised 
guidance  (with  one  exception)  in 
reviewing  Michigan's  program.  EPA  is 
using  one  part  of  the  proposed  EIP 
guidance  in  the  evaluation  of  Michgan's 
program;  the  guidance  on  hazardous  air 
pollutants  (HAPs)  as  a  result  of  trading 
of  VOC,  to  clarify  Kfichigan's  obligations 
with  regard  to  this  issue,  which  was 
identified  in  the  September  18. 1997 
Federal  Register.  This  guidance  is  in 
section  17.2  of  the  EIP  proposed  on 
September  15, 1999. 

Due  to  EPA's  lack  of  experience  with 
open  market  trading  programs  and  the 
many  issues  that  such  programs  raise, 
EPA  will  use  the  final  EIP  guidance  as 
a  basis  for  re-evaluating  Michigan's 
trading  program,  in  coordination  with 
the  State,  to  ensure  that  its  operation  is 
consistent  with  the  Clean  Air  Act  and 
federal  regulation.  EPA  will  notify  the 
State  of  any  deficiencies,  within  18 
months  after  EPA  issues  a  final  EIP 
guidance.  As  with  any  SIP,  EPA  may 
require  Michigan  to  revise  the  trading 
program  where  necessary  and  re-submit 
it  according  to  the  requirements  and 
deadlines  imder  section  110(k)(5)  of  the 
Act.  According  to  section  110(k)(5), 
Michigan  may  have  up  to  18  months  to 
revise  and  re-submit  the  trading 
program  after  EPA  notifies  the  State  of 
any  deficiencies. 

What  Is  EPA 's  Evaluation  of  Michigan 's 
Program? 

EPA  believes  that  Michigan's  program 
is  approvable  as  a  revision  to  the  SIP, 
and  proposes  to  approve  the  SIP 
revision  of  July  21, 1999,  upon  receipt 
of  additional  materials  from  Michigan. 
This  July  21, 1999  submittal  replaces 
the  April  17,  1996  submittal  that  was 
the  subject  of  prior  proposed 
ndemaking.  EPA  provided  a  description 
and  evaluation  of  Michigan's  trading 
program  in  the  September  18,  1997 
Federal  Register.  This  proposal 
provides  a  brief  description  of  some  of 
the  features  of  the  program  that  are 
particularly  important  to  environmental 
protection,  then  describes  the  resolution 
of  issues  identified  in  the  September  18, 
1997  proposal. 

Environmental  Protection 

Michigan's  trading  program  allows 
both  emission  averaging  and  open 
market  trading.  It  includes  several 
featvues  designed  to  prevent  averaging 
or  trading  from  harming  air  quality.  In 
deciding  to  propose  approval  of 
Michigan's  trading  program,  EPA  has 
considered  the  overall  structure  of  the 
program  and  the  various  elements 
designed  to  protect  the  enviroiunent. 


EPA  has  determined  that  the  program  is 
likely  to  result  in  environmental 
improvement,  with  little  risk  of 
environmental  degradation.  Some 
features  of  Michigan's  program  may  not 
be  approvable  within  an  emission 
trading  program  that  has  a  different 
overall  design  or  that  lacks  all  of  the 
environmental  protections  Michigan's 
program  contains. 

A  significant  number  of  emission 
reductions  generated  under  Michigan's 
program  will  expire  without  being  used 
to  allow  offsetting  emission  increases. 
Under  Rule  1212,  ten  percent  of 
emission  reductions  generated  under 
Michigan's  program  must  be  retired  to 
protect  the  environment,  with  VOC  and 
NOx  ERCs  used  for  compliance  with  an 
ozone  season  limitation  discounted  an 
additional  ten  percent  annually  until 
expiration.  All  ERCs  expire  after  five 
calendar  years  beyond  the  year  of 
generation.  Under  Rule  1205,  NOx  and 
VOC  ERCs  cannot  be  used  during  the 
ozone  season  imless  they  were 
generated  during  the  ozone  season. 

Rule  1204(1)  prohibits  use  of  ERCs  or 
emissions  averaging  that  would  cause  a 
violation  of  the  National  Ambient  Air 
Quality  Standards  (NAAQS)  or  other 
requirements  of  the  Clean  Air  Act.  Rule 
1204(13}  requires  that  ERCs  be  "real, 
surplus,  enforceable,  permanent,  and 
quantifiable,"  and  generated  using  an 
accurate,  reliable  and  replicable 
quantification  method.  These 
requirements  are  backed  by  notice 
review  procedures  that  allow  Michigan 
to  identify  cases  where  these 
requirements  are  not  met,  before  ERCs 
are  generated  or  used. 

Credits  cannot  be  generated  by 
emission  reductions  that  are  already 
required  by  regulation.  Rule  1204(1) 
requires  that  the  use  of  credits  be 
consistent  with  reductions  required  for 
reasonable  further  progress  and 
attainment  demonstrations.  Moreover, 
reductions  cannot  generate  credit  unless 
they  are  "surplus,"  defined  in  Rule 
1201(hh)  as  reductions  below  an 
established  source  baseline  (of  actual 
emissions)  not  mandated  by  any 
applicable  requirement,  including  the 
SIP,  an  attainment  demonstration, 
reasonable  further  progress  plan,  or 
maintenance  plan.  Michigan  staff  have 
indicated  that  the  intention  of  this 
definition  is  to  exclude  from  eligibility 
for  generation  of  emission  reduction 
credit  all  reductions  that  are  relied  upon 
(as  well  as  mandated)  by  an  attaiiunent 
demonstration,  reasonable  further 
progress  plan,  or  maintenance  plan. 
EPA  expects,  as  a  condition  of  approval, 
to  receive  clarification  of  this  position 
in  writing. 


Under  Rules  1213(5)  and  1214(5), 
ERCs  cannot  be  generated  or  used  until 
Michigan  declares  a  notice  of  generation 
or  use  to  be  "complete."  A 
completeness  determination  does  not 
constitute  "approval,"  leaving  soiuces 
liable  for  generation  or  use  of  bad 
credits  or  for  failure  to  comply  with  a 
requirement.  However,  the 
completeness  determination  gives 
Michigan  a  significant  opportunity  to 
prevent  generation  of  ERCs  that  are  not 
adequate  and  to  prevent  ERC  uses  that 
create  a  risk  of  violating  the  NAAQS  or 
other  Clean  Air  Act  provisions, 
including  prevention  of  significant 
deterioration  (PSD)  increments, 
attainment  plans,  maintenance  plans, 
reasonable  further  progress,  and 
transportation  conformity.  Moreover, 
the  completeness  review  includes  a 
determination  of  whether  trading  will 
result  in  increased  emissions  of  toxic 
pollutants  at  levels  that  create  risk  to 
public  health. 

EPA  has  determined  Michigan's  July 
21,  1999  SIP  revision  satisfies  the 
conditions  for  approval  proposed  in  the 
September  18, 1997  Federal  Register. 
These  conditions  are  as  follows: 

Trading  of  Oxides  of  Nitrogen:  EPA 
stated  that  while  the  intent  of 
Michigan's  trading  program  seemed  to 
be  to  allow  trading  of  NOx,  the  ozone 
precursor,  as  well  as  NO2,  the  criteria 
pollutant,  the  rules  fail  to  specify  that 
NOx  is  eligible  for  trading.  For  NOx  to 
be  eligible  for  trading,  EPA  proposed 
that  Michigan  must  add  it  to  the  list  of 
compounds  eligible  for  trading. 

The  July  21,  1999  SIP  revision  makes 
this  change. 

Ownership  claims:  EPA  noted  that 
circumstances  could  arise  in  which 
ownership  of  emissions  reductions  is 
unclear,  for  instance  if  the  manufacturer 
of  a  device  that  reduces  auto  emissions 
and  the  owner  of  an  auto  fleet  that 
utilized  these  devices  both  claimed 
credit  for  the  same  reductions.  EPA 
proposed  that  Michigan  "must  address 
the  issue  of  ownership  claims"  in  its 
procediu^s  for  determining  the 
completeness  of  notices  of  credit 
generation. 

The  July  21, 1999  SIP  revision 
includes  the  State's  Notice  of  ERC 
Generation  Review  Procedures,  which 
require  Michigan  staff  to  review  notices 
to  determine  whether  "all  or  a  part  of 
the  emission  reductions  being  claimed 
have  previously  been  used  for  emission 
averaging  (NOA)  or  for  ERC  generation." 
If  so,  then  a  finding  of  "incomplete" 
must  be  rendered  imder  Rules 
1213(4)(b)  and  (c).  which  require  ERC 
generators  to  certify  that  emission 
reductions  being  claimed  have  not 
previously  been  used  for  emission 
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averaging  or  ERC  generation.  Thus, 
Michigan  has  effectively  adopted  a 
"first-come,  first-served"  approach  to 
the  issue  of  who  owns  emission 
reductions  which  might  have  competing 
ownership  claims. 

ERC  Generation  Start  Date:  EPA 
expressed  concern  about  provisions  of 
Michigan's  trading  program  that  allow 
credits  to  be  generated  prior  to  the 
enactment  of  the  program  (March  16, 
1996),  from  actions  starting  in  1991. 
Michigan  allowed  such  credits  to  be 
registered,  after  being  discounted  50 
percent,  although  no  such  credits  can  be 
registered  after  March  16. 1997.  These 
credits,  like  all  credits  generated  in 
Michigan's  program,  would  expire  five 
years  beyond  the  year  the  reductions 
occiured.  EPA  noted  that  credits 
generated  &t>m  actions  occurring  prior 
to  the  enactment  of  the  rule  "could 
flood  the  market,  creating  widespread 
use  of  cheap  credits  and  discouraging 
the  generation  of  old  credits."  Thus, 
EPA  proposed  that  Michigan  must 
provide  "an  accounting  of  the  niunber 
of  pre-enactment  credits  generated  and 
the  remaining  life  of  these  credits,  and 
an  analysis  which  demonstrates  to 
EPA's  satisfaction  that  the  potential  use 
of  these  credits  is  unlikely  to  have  a 
detrimental  impact  on  attainment  or 
maintenance  of  the  NAAQS  or  any  other 
requirement  of  the  Clean  Air  Act." 

Michigan  has  provided  an  analysis 
that  shows  that  8.309  NOx  ERCs  were  - 
generated  in  1995,  of  which  none  have 
been  used.  These  ERCs  expired  on 
January  1,  2001.  In  addition,  3,143  NOx 
ERCs  were  registered  in  1996,  prior  to 
program  enactment,  of  which  1,711 
have  been  used  or  retired,  and  the 
balance  of  which  will  retire  January  1, 
2002.  None  of  these  NOx  ERCs  have 
been  used  to  allow  emissions  increases 
in  Michigan  (all  of  the  NOx  ERCs  used 
have  been  retired  under  consent  decrees 
or  used  as  voluntary  demonstrations  of 
emission  trading).  Moreover,  it  is  highly 
unlikely  that  these  NOx  ERCs  will  be 
used  in  Michigan  given  that  there  is  no 
regidatory  incentive  to  use  NOx  ERCs 
prior  to  2004. 

For  CO,  74  pre-enactment  ERCs  have 
been  generated,  all  of  which  will  be 
used  in  1999  "to  temporarily  satisfy 
offset  requirements  as  ordered  by  a 
Federal  Judge."  This  use  of  CO  credits 
does  not  lead  to  an  emission  increase 
that  would  not  otherwise  have  occiured, 
and  could  not  have  a  detrimental  impact 
on  air  Qualify. 

For  VOCs,  11  ERCs  expired,  unused, 
on  January  1, 1999.  Twenfy-nine  VOC 
ERCs  have  been  used,  89  expired  at  the 
end  of  1999,  and  66  will  expire  either 
at  the  end  of  2000  or  2001.  These 
amounts  of  VOC  credits  are  negligible. 


and  their  use  poses  no  threat  to  air 
qualify. 

EPA  agrees  that  use  of  pre-enactment 
ERCs  so  far  and  the  potential  future  use 
of  remaining  pre-enactment  ERCs  will 
not  have  a  detrimental  impact  on 
attainment  or  maintenance  of  the 
NAAQS  or  any  other  requirement  of  the 
Clean  Air  Act. 

Activity  Level  Reductions 

EPA  proposed  that  provisions  of 
Michigan's  rule  that  allowed  use  of 
credits  generated  through  activity  level 
reductions  (production  ciirtailments  or 
shutdowns)  were  unacceptable.  Use  of 
such  credits  could  cause  emissions  to  be 
higher  than  they  would  be  in  the 
absence  of  the  trading  program, 
threatening  the  integrity  of  Michigan's 
attainment  and  maintenance  plans.  EPA 
suggested  three  different  options  that 
Michigan  could  use  to  correct  this 
program  deficiency:  prohibiting 
generation  of  shutdown  and  curtailment 
credits;  prohibiting  use  of  shutdown 
credits  in  nonattairunent  and 
maintenance  areas;  and,  demonstrating 
that  use  of  such  credits  would  not  be 
contrary  to  Michigan's  attainment  and 
maintenance  plans.  Michigan  has 
chosen  to  incorporate  in  its  trading 
program  rules  a  prohibition  against  use 
of  shutdown  credits  in  nonattairunent 
and  maintenance  areas. 

Michigan's  rule  contains  additional 
unique  protections  against  the  negative 
consequences  of  shutdown  and 
curtailment  credits,  through  limiting 
both  their  generation  and  their  use. 
Michigan's  program  creates  significant 
barriers  to  the  generation  of  credits 
through  shutdowns  and  especially 
through  curtailment.  Production 
ciulailment  credits  can  be  generated 
only  if  the  generator  informs  MDEQ  of 
this  credit-generation  strategy  ahead  of 
time  (Rule  1208(5)).  Thus,  to  generate 
credits  diuing  a  production  slowdown, 
the  source  would  have  to  plan  the 
slowdown  and  woidd  have  to  adopt  an 
enforceable  requirement  not  to  increase 
production.  As  a  result,  no  credits  were 
successfully  generated  through 
production  ciutailment  in  Michigan 
during  the  first  three  and  half  years  of 
program  operation,  a  period  when  5,789 
tons  of  VOC  reductions  were  registered. . 
In  addition,  no  soiut:e  has  provided  the 
notice  required  imder  Rule  1208(5)  to 
generate  credits  through  production 
curtailment  in  the  future.  Moreover, 
generation  of  credits  from  curtailment 
(and  shutdowns)  is  prohibited  if  the 
shutdown  or  curtailment  leads  to 
emissions  shifting  among  soiut:es  under 
conunon  ownership  or  control  (see  Rule 
1207(5)).  An  additional  limitation  on 
generation  of  shutdown  credits  is  that 


such  credits  can  be  generated  for  only 
five  years  after  the  shutdown  occurs  (see 
Rule  1208(6)). 

In  addition  to  these  limits  on 
generation  of  credits  from  shutdowns 
and  curtailment,  Michigan  is  imlike 
most  open  market  programs  in  that  it 
limits  the  ability  of  sources  to  generate 
credit  while  increasing  production. 
Michigan  bases  credit  generation  on 
reductions  in  emissions  below  prior 
actual  levels,  as  opposed  to  reductions 
from  what  emissions  would  have  been 
based  on  activity  levels  during  the 
generation  period.  In  other  words,  most 
open  market  programs  create  a  baseline 
for  reductions  based  on  historical 
emissions  rates  times  activity  level 
diuing  the  period  of  generation,  while 
Michigan's  program  creates  a  baseline 
based  on  actual  emissions.  Thus,  in 
comparison  with  other  open  market 
programs,  Michigan's  program  limits 
credit  generation  at  sources  that 
increase  production,  partially  o&etting 
the  potential  generation  of  credits  from 
sources  that  reduce  production. 

Moreover,  as  noted  above,  unless 
approved  by  EPA,  Michigan's  program 
prohibits  the  use  of  credits  generated 
from  production  shutdown,  except  as 
offsets,  in  nonattainment  and 
maintenance  areas  (see  Rule  1204(7)), 
eliminating  the  concern  that  use  of  such 
credits  could  compromise  attaiiunent 
and  maintenance  demonstrations.  This 
exception  for  offsets  is  acceptable,  since 
use  of  reductions  based  on  activity  level 
reductions  is  already  allowed  under  the 
new  source  review  program. 

As  a  result  of  these  protections, 
curtailment  credits  have  not  been 
generated,  and  shutdown  credits  have 
been  generated  but  not  traded  in 
Michigan,  apparently  because  of  the 
limitations  on  their  use.  Thus,  EPA 
concludes  that  no  damage  to  the 
enviroiunent  has  or  will  occur  as  the 
result  of  shutdown  and  ciutailment 
credits  in  Michigan.  EPA  expects  to 
review  this  aspect  of  Michigan's  SIP 
again  after  finalizing  the  EIP  guidance. 

Quantification  Protocols 

EPA  noted  the  importance  of  high 
quality  emissions  quantification 
protocols  to  ensure  that  ERCs  are  based 
on  real  reductions,  surplus  to  all 
applicable  requirements,  that  are 
enforceable,  permanent,  and 
quantifiable.  To  assure  the  quality  of 
emissions  quantification  protocols,  EPA 
proposed  that  Michigan  must 
"incorporate  into  the  emissions  trading 
rules  a  requirement  that  sources  in 
categories  without  EPA-approved 
protocols  must  follow  a  set  of  EPA- 
approved  protocol  development  criteria 
*  *  *  and  second,  commit  in  the  SIP  to 
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require  use  of  existing  and  future  EPA- 
approved  protocols  for  quantifying 
emission  reductions  at  applicable 
sources,  and  to  allow  sources  to  deviate 
from  an  EPA  protocol  only  if  they  first 
get  the  approval  of  EPA."  EPA  provided 
the  protocol  development  criteria  to 
Michigan  in  a  July  1, 1997  letter  from 
David  Kee  to  Dennis  Drake. 

The  July  21,  1999  SIP  revision  makes 
the  changes  that  EPA  specified.  Rule 
1209  now  requires  any  source  that 
generates  or  uses  credits  to  use  a 
protocol  that  has  been  federally- 
approved  for  the  purpose  of  emission 
reduction  credit  trading,  where  one 
exists  for  the  relevant  source  category. 
Where  a  federally-approved  protocol 
does  not  exist,  the  source  must  use 
either:  a  protocol  that  the  State  or  EPA 
has  approved  for  purposes  of 
demonstrating  compliance  with 
applicable  requirements,  provided  that 
this  protocol  also  meets  a  list  of  criteria 
specified  in  the  rules;  or  a  new  or 
alternate  emission  monitoring  and 
quantification  protocol  which  Michigan 
has  approved  for  purposes  of  emission 
averaging  or  emission  reduction  credit 
trading.  All  emissions  quantification 
protocols  must  be  consistent  with 
promulgated  state  and  federal 
procediues. 

Michigan  has  recently  revised  its 
procedures  for  the  review  of  notices  of 
generation  to  require,  in  cases  where 
reductions  will  be  quantified  based  on 
a  quantification  technique  that  is  not  in 
a  Title  V  soiut:e's  operating  permit,  that 
the  source  will  not  be  able  to  generate 
credits  until  the  permit  is  revised  to 
reflect  the  new  technique.  Thus,  for 
Title  V  sources,  credit  generation  must 
always  be  based  on  a  measurement 
method  specified  in  the  permit.  This 
revised  procedure  was  not  included  in 
the  July  21, 1999  SIP  submission: 
Michigan  must  submit  this  revised 
procedure  prior  to  receiving  final 
approval. 

Mobile  source  credits  must 
additionally  be  consistent  with  federally 
approved  mobile  models  for  the 
emission  reduction  credit  generation 
year,  and  consistent  measiuement  and 
calculation  methods  which  Michigan  or 
EPA  have  approved. 

Synthetic  Minor  Sources 

A  "synthetic  minor"  source  is  one 
that  has  the  potential  to  emit  at  major 
source  levels  defined  by  the  New  Source 
Review  (NSR)  program,  but  whose 
emissions  are  limited  by  its  permit  to 
levels  below  those  that  would  subject  it 
to  the  major  source  requirements  of 
NSR.  Synthetic  minor  permits 
frequently  limit  production  or  hours  of 
operation  to  limit  Amissions.  The 


version  of  Michigan's  trading  rules 
reviewed  in  the  September  18, 1997 
proposed  rulemaking  allowed  synthetic 
minor  sources  temporarily  to  increase 
emissions  above  major  source 
thresholds,  without  being  subject  to 
major  source  requirements. 

EPA  noted  that  allowing  soiut:es  to 
exceed  major  source  thresholds  without 
being  subject  to  major  source 
requirements  could  lead  to  a  loss  of  the 
significant  emission  reduction  benefits 
that  can  occur  when  sources  are  subject 
to  New  Source  Review.  Therefore,  EPA 
proposed  that  Michigan  must  remove 
this  provision  from  the  trading  niles. 

The  July  21, 1999  SIP  revision  makes 
this  change,  as  requested. 

Offsets  and  Netting 

EPA  proposed  that  Michigan's  rules 
must  state  that  ERCs  may  be  used  for 
offsets  and  netting  only  in  a  maimer 
consistent  with  New  Source  Review 
requirements.  This  is  to  ensure  that 
Michigan's  trading  rule  reg\ilations  are 
boimd  by  the  offset  and  netting 
requirements  of  the  New  Soiirce  Review 
program.  For  instance,  this  includes  the 
requirement  that  offsets  must  be 
permanent,  quantifiable,  and  federally 
enforceable,  as  these  terms  are  defined 
in  the  New  Source  Review  regulations. 

The  July  21, 1999  SIP  revision  makes 
this  change  in  Rule  1204(8),  and  also 
removes  netting  from  the  list  of 
appropriate  uses  of  credits. 

Ownership  Prior  to  Use 

EPA  proposed  that  Michigan's  rules 
must  require  ERCs  to  be  owned  prior  to 
use,  and  to  specify  that  failiue  to  hold 
sufficient  credits  is  a  violation.  Without 
such  provisions,  sources  could  stay  in 
compliance  simply  by  "trueing  up"  after 
having  exceeded  their  emission  limits. 

The  July  21,1 999  SIP  revision  makes 
these  changes,  in  Rule  1216(5). 

Use  Baseline 

EPA  proposed  that  Michigan's  rules 
must  include  a  definition  of  user  source 
baseline. 

The  July  21,  1999  SIP  revision  makes 
this  change,  defining  user  source 
baseline  in  Rule  1201(e)  as  "the  allowed 
level  of  emissions  specified  by  the 
applicable  requirement  with  which 
emission  reduction  credits  will  be  used 
to  maintain  compliance." 

Geographic  Restrictions  on  Use  of 
Ozone  Precursor  ERCs 

The  version  of  Michigan's  trading 
rules  reviewed  in  the  September  18, 
1997  Federal  Register  lacked  geographic 
restrictions  on  trading,  and  would  have 
allowed  soiut:es  in  nonattainment  and 
maintenance  areas  to  use  ERCs 


generated  in  distant  attainment  areas. 
EPA  proposed  that  geographic 
restrictions  on  trading  were  required,  to 
prevent  use  in  areas  of  poor  air  quality 
of  credits  generated  in  areas  of  good  air 
quality.  EPA  proposed  prohibiting  use 
in  nonattainment  or  maintenance  areas 
of  VOC  ERCs  generated  more  than  100 
kilometers  beyond  the  area  boimdary, 
and  of  NOx  ERCs  generated  more  than 
200  kilometers  beyond  the  area 
boundary. 

For  VOC,  the  July  21, 1999  SIP 
revision  establishes  the  suggested 
geographic  restrictions,  slightly 
modified,  in  Rules  1211(6)  and  (7).  For 
the  purpose  of  these  geographic 
restrictions,  adjacent  nonattainment  and 
maintenance  areas  are  counted  as  a 
single  area,  and  the  boundary  for  trading 
extends  to  the  entirety  of  any  coimty 
that  lies  partly  within  100  kilometers  of 
the  nonattainment  or  maintenance  area. 
EPA  believes  that  these  modifications 
do  not  threaten  air  quality  in 
nonattainment  or  maintenance  areas, 
and  that  they  serve  the  goals  of 
administrative  simplicity  and 
establishing  healthier  markets  for 
trading. 

For  NOx,  Rule  1211  (4)  allows  trading 
within  Michigan  without  geographic 
restrictions,  as  long  as  the  use  area  is 
not  a  nonattainment  area  for  N02.  EPA 
is  now  willing  to  accept  this  aspect  of 
Michigan's  trading  program  because  of 
modeling  done  by  the  Ozone  Transport 
Assessment  Group  showing  that  NOx 
trading  throughout  the  eastern  United 
States  would  not  have  a  detrimental 
impact  on  ozone  concentrations  in 
nonattainment  areas. 

Geographic  Restrictions  on  Use  of 
Criteria  Pollutant  ERCs 

EPA  noted  that  trading  criteria 
pollutants  other  than  ozone,  even 
between  adjacent  soiuces,  could  lead  to 
air  quality  problems.  Emissions  of  these 
pollutants  have  highly  localized  effects, 
and  ambient  concentrations  depend  not 
only  on  the  emission  rate  but  also  on 
factors  such  as  stack  height.  Therefore, 
EPA  proposed  to  require  inclusion  in 
the  SIP  of  procedures  that  the  State 
would  follow  to  prevent  uses  of  credits 
or  emission  averaging  that  would  cause 
violations  of  the  NAAQS  or  other 
relevant  provisions  of  the  Clean  Air  Act. 

The  July  21, 1999  SIP  submission 
includes  procediues  for  reviewing 
notices  of  ERC  use  and  notices  of 
emission  averaging.  These  procedures 
require  a  review  of  proposed  uses  of 
ERCs  or  of  emissions  averaging  above  de 
minimus  levels.  These  de  minimus 
levels  are:  VOC-40  tons;  NOx/NO2-^0 
tons;  CO-100  tons;  SO2-4O  tons;  PMio- 
15  tons,  and  lead-0.6  tons.  For  CO,  SO2, 
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PMio  and  lead,  this  review  includes  a 
modeling  analysis.  The  State  will  not 
find  the  notice  complete  if  the  review 
reveals  that  the  proposed  use  would 
result  in  a  NAAQS  violation  or 
overconsumption  of  PSD  increment,  or 
be  inconsistent  with  an  attainment 
demonstration,  maintenance  plan,  or 
any  applicable  requirement.  The  State 
will  also  find  the  notice  incomplete  if 
the  soiurce  does  not  provide  sufficient 
information  to  make  this  determination. 
These  requirements  address  the  concern 
identified  in  EPA's  prior  proposed 
rulemaking. 

Jhiblic  Availability  of  Information 

1 1  EPA  proposed  that  Michigan  "must 
ensure  access  to  information  collected 
by  sources  as  part  of  an  environmental 
self-audit  that  demonstrated  erroneous 
or  willful  generation  or  use  of  invalid 
credits." 

In  a  December  12, 1997  letter  to 
Russell  J.  Harding,  Director  of  the 
Michigan  Department  of  Environmental 
Quality,  from  Steven  A.  Herman,  EPA 
stated  that  "the  changes  to  [the 
Michigan  audit  privilege  and  immunity 
law]  *  *  *  along  with  the  Michigan 
Department  of  Environmental  Quality's 
commitment  in  your  July  1  letter  on  the 
use  of  confidentiality  agreements  and 
the  interpretations  by  the  Attorney 
General,  address  the  U.S.  Environmental 
Protection  Agency's  (EPA)  concerns 
regarding  the  effect  of  [the  audit  law]  on 
delegated,  authorized  and  approved 
programs."  Therefore,  EPA  believes  that 
Michigan's  self  audit  law  no  longer 
poses  a  barrier  to  access  to  information, 
collected  during  enviroiunental  audits, 
regarding  generation  or  use  of  invalid 
credits. 

Hazardous  Air  Pollutant  Emissions 


EPA  noted  that  trading  of  VOC  and 
particulate  matter  can  affect  emissions 
of  hazardous  air  pollutants  (HAPs). 
Trading  could  result  in  increased 
overall  emissions  of  HAPs,  or  creation 
of  localized  "toxic  hotspots."  EPA 
proposed  that  prior  to  final  approval, 
Michigan  must  require  facilities  to 
divulge  the  effect  of  emission  trading  on 
HAP  emissions,  and  to  examine  the 
effects  of  the  trading  program  on  HAP 
emissions  as  part  of  the  periodic 
rogram  performance  audit. 
Since  publication  of  the  September 
18, 1997  proposal,  EPA  has  developed 
additional  guidance  on  treatment  of 
HAP  emissions  in  trading  programs, 
related  specifically  to  HAP  emissions 
that  are  VOC.  This  guidance  is  in 
section  17.3  of  the  proposed  revisions  to 
EIP  guidance  (62  FR  50086).  EPA  is 
applying  this  supplemental  guidance 
because  of  the  significance  of  this  issue 


If 


and  the  lack  of  prior  guidance.  Under 
this  guidance,  VOC  trading  programs 
must  contain  the  following: 
Consideration  in  program  design  of 
options  for  prevention  and/or  mitigation 
of  unacceptable  impacts  from  VOC 
trades;  sufficient  publicly-available 
information  available  to  allow  for 
meaningful  public  review  and 
participation;  public  participation  in 
program  design,  implementation  and 
evaluation;  and  periodic  program 
evaluations  to  evaluate  the  impact  of 
VOC  trades  on  the  health  and 
environment  of  local  communities. 

The  emissions  trading  program 
includes  provisions  that  directly  protect 
against  significant  localized  increases  in 
liAP  emissions.  Rule  1204(3)  states  that 
emissions  averaging  or  credit  use  is 
prohibited  if  it  would  cause  an  increase 
in  the  maximum  hourly  emission  rate  of 
any  toxic  air  contaminant  (TAC),' 
unless  it  can  be  demonstrated  that  the 
increase  will  not  "cause  or  exacerbate" 
an  exceedance  of  a  TAG  screening  level 
set  under  Michigan's  air  toxics  rules. 
Air  contaminant  screening  levels  are 
afnbient  air  pollution  concentrations 
that  are  protective  of  public  health.  To 
determine  whether  a  source  has 
exceeded  a  screening  level,  the  State 
performs  a  modeling  analysis  that 
predicts,  using  conservative 
assumptions,  the  maximum  ambient  air 
concentration  that  would  result  from  a 
source's  emissions  of  the  toxic  air 
contaminant. 

Rule  1204(3)  applies  to  increases  in 
TACs  that  result  from  use  of  credits,  but 
not  to  foregone  decreases.  However, 
VOC  RACT  has  afready  been 
implemented  statewide  in  Michigan,  so 
there  is  negligible  potential  for  existing 
sources  to  use  credits  to  forego 
reductions  in  VOCs  that  would 
otherwise  be  required. 

Rule  1204(3)  could  create  incentives 
for  some  sources  to  reduce  emissions  of 
toxic  pollutants,  to  become  eligible  to 
use  ERCs  for  compliance  with  VOC 
emission  limits.  In  the  absence  of  the 
emissions  trading  program,  Michigan's 
air  toxics  rules  are  invoked  only  when 
sources  apply  for  a  permit  to  install. 
Thus,  existing  sources  constructed  prior 
to  the  toxics  rules  becoming  effective  (in 
1992)  may  emit  toxic  air  contaminants 
in  amounts  that  exceed  a  screening 


'  TACs,  under  Michigan's  air  toxics  rules,  are 
defined  as  any  air  contaminant  for  which  there  is 
no  national  ambient  air  quality  standard  and  which 
is  or  may  become  hannful  to  public  health  or  the 
environment  when  present  in  the  outdoor 
atmosphere  in  sufficient  quantities  and  duration. 
Forty  substances  are  specifically  exempt  from  the 
definition  of  toxic  air  contaminant,  including  such 
things  as  inert  gases,  nuisance  particulates,  and 
substances  that  have  relatively  low  toxicity.  HAPs 
are  included. 


level.  As  a  result  of  this  provision  of 
Michigan's  trading  program,  such 
sources  would  be  unable  to  use  ERCs 
that  would  result  in  any  increase  in 
maximum  hourly  emissions  of  that  TAG 
(since  such  an  increase  would 
"exacerbate"  an  exceedance). 

Moreover,  Rule  1204(4)  allows 
Michigan  to  prohibit  emission  averaging 
or  ERC  uses  that  would  result  in 
increased  emissions  of  a  list  of 
pollutants  that  are  of  particular  concern 
in  Michigan  and  in  the  Great  Lakes 
region  generally.  Michigan  can  prohibit 
such  uses  if  it  determines  that  they 
would  be  inconsistent  with  the  Clean 
Air  Act  or  "the  protection  of  public 
health,  safety,  or  welfare."  These 
pollutants  are:  Mercury;  alkylated  lead 
compounds;  cadmium;  arsenic; 
chromium;  polychlorinated  biphenyls; 
chlordane;  octachlorostyrene; 
toxaphene;  hexachlorobenzene; 
benzo(A)p)rrene;  DDT  and  its 
metabolites;  2,3,7,8-tetrachlorodibenzo- 
p-dioxin;  2,3,7,8- 
tetrachlorodibenzofuran. 

The  structure  of  Michigan's  program 
makes  it  likely  that  emissions  trading 
will  lead  to  decreases  in  HAP  emissions, 
including  in  overburdened 
communities.  In  addition  to  the  direct 
protections  against  HAP  increases  in  the 
trading  program,  the  program  creates 
incentives  for  overall  reductions  in  HAP 
emissions  by  encouraging  reductions  of 
VOC.  Besides  the  ten  percent  reduction 
in  all  ERCs  registered,  VOC  (and  NOx) 
ERCs  used  to  comply  with  an  ozone 
season  limitation  are  reduced  a  further 
ten  percent  each  year  imtil  expiration. 
Expiration  of  ERCs  after  five  years  also 
m^es  it  likely  that  reductions  will  be 
generated  without  being  used. 
Moreover,  the  availability  of  ERCs  as  a 
cost-effective  means  of  compliance  will 
allow  the  State  to  refuse  to  grant 
exemptions  from  regulatory 
requirements  based  on  economic  or 
technical  infeasibility.  Thus,  sources 
that  would  not  be  required  to  make  any 
VOC  reductions  in  the  absence  of  the 
program  can  be  required  to  purchase 
reductions  from  other  sources.  In 
addition,  it  should  be  noted  that  Rule 
1204(2)(a)  prohibits  use  of  credits  to 
comply  with  federal  or  State  limits  on 
emissions  of  toxic  pollutants,  including 
federal  new  source  performance 
standards,  national  emission  standards 
for  hazardous  air  pollutants,  or  "a 
maximum  achievable  control 
technology  requirement  established  for 
a  hazardous  air  pollutant  under  section 
112  of  the  federal  clean  air  act."  This 
provision  prevents  use  of  credits  for 
compliance  with  any  MACT  standard, 
whether  established  through  a  national 
standard  or  on  a  case-by-case  basis. 
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The  public  will  have  access  to 
substantial  information  about  the  effects 
of  emissions  trading  on  HAPs. 
Information  about  trading  activity, 
including  quantity  of  credits  generated, 
traded  and  used  by  any  source,  is  posted 
electronically  on  Michigan's  web  site. 
This  information  allows  tracking  of  VOC 
trades  and  use  not  only  at  the  aggregate 
level,  but  at  individual  companies  or 
sources.  Any  member  of  the  public  that 
wishes  to  find  out  about  the  efiiects  of 
a  particular  trade  or  group  of  trades  on 
HAPs  can  request  additional  data  from 
the  Michigan  Department  of 
Environmental  Quality.  Michigan  has 
committed  in  the  SIP  to  "make  the  data, 
calculations,  and  results  of  any 
cumulative  or  individual  (e.g.,  even 
individual  screening  level  checks 
*  *  *)  air  toxics  analysis  available  to 
the  general  public  upon  request."  Such 
information  will  include  speciation  of 
TACs  that  are  increased  as  a  resiUt  of 
credit  use. 

Sources  will  be  required  to  submit 
sufficient  information  for  air  toxics 
analyses  to  be  performed.  No  source  can 
use  credits  without  submitting  a  notice 
of  use  to  the  State  and  the  State 
declaring  the  notice  to  be  "complete." 
The  State's  notice  of  use  review 
procedures  require  that  for  credit  uses 
that  would  result  in  an  increase  in 
emissions  of  a  TAG,  "the  notice 
submittal  must,  at  a  minimum,  include 
sufficient  information  *  *  *  to  make 
the  evaluation,"  including  period  of  use, 
the  pollutants  in  question,  the  current 
and  proposed  emission  rates  of  the 
relevant  pollutants,  as  well  as  &ciUty 
information  needed  for  modeling. 

With  regards  to  public  (jiarticipation, 
Michigan  has  satisfied  the  notice  and 
comment  requirements  for  SIP 
revisions,  and  has  gone  beyond  them  by 
soliciting  comments  on  multiple  drafts 
of  the  trading  program  design,  and  by 
holding  numerous  meetings  with  a 
public  stakeholder  group,  consisting  of 
both  industry  and  environmental 
groups. 

The  public  can  participate  in  the 
implementation  of  Michigan's  program 
by  reviewing  State  evaluations  of  toxics 
increases,  performing  their  own 
analyses,  and  providing  these  to  the 
state.  In  cases  where  a  citizen's  analysis 
reveals  that  the  use  of  credits  is 
violating  Michigan's  toxics  rules,  the 
Department  could  prohibit  the  use  of 
the  credits.  If  a  citizen's  analysis 
revealed  use  of  invalid  credits,  the  State 
would  require  replacement  of  invalid 
credits  with  three  times  the  niunber  of 
required  credits. 

"The  program  requires  periodic  (every 
three  years)  program  evaluations  that 
assess  "whether  the  program  has  caused 


any  localized  adverse  effects  to  the 
public  health,  safety,  or  welfare  or  to  the 
environment."  Michigan  has  revised  its 
rules  to  state  that  this  evaluation  shall 
include  "an  analysis  of  the  effects  of 
emission  trading  on  air  toxic 
emissions."  EPA  expects  that  this 
analysis  will  include  an  assessment  of 
whether  use  of  ERCs  is  preventing  HAP 
reductions  that  would  otherwise  have 
occxuxed  in  communities  already 
overburdened  with  HAP  emissions. 

Rule  1217(2)  requires  MDEQto 
prepare  a  report  based  on  its  evaluation; 
to  seek  public  input  on  the  findings  of 
the  report,  to  provide  public  notice  and 
comment,  and  a  public  hearing. 
Moreover,  the  procediues  for  general 
program  evaluation,  included  in  the  SIP, 
promote  input  from  communities  that 
are  potentially  most  affected  by  HAP 
emissions.  The  general  program 
evaluation  procedures  state  that  public 
hearing  on  Michigan's  Program 
Evaluation  Report  "shall  be  held  in  the 
geographic  area  which  has  had  the 
greatest  voliune  of  ERCs  used  in  the 
state  during  the  period  covered  by  the 
evaluation.  Similar  education  and 
outreach  activities  shall  also  focus  on 
these  areas,  and  the  input  of 
Environmental  Justice  (EJ)  organizations 
shall  be  sought."  ff  the  Program 
Evaluation  Report  identifies  a  need  for 
program  revisions,  then  the  program 
will  be  revised  within  six  months. 

Interstate  Trading 

EPA  noted  that  interstate  exchange  of 
credits  raises  issues  that  must  be 
addressed,  including  potential  for 
•multiple  uses  of  the  same  ERG, 
enforceability  of  credits  generated  out  of 
state,  and  proper  accoimting  of  emission 
shifts  in  emissions  budgets.  EPA 
proposed  that  Michigan  must  not  allow 
interstate  emissions  trading  without  a 
Memorandiun  of  Understanding  (MOU) 
with  the  other  relevant  state  that 
"addresses  the  consistency  between  key 
trading  rule  elements  in  each  State, 
including:  1.  The  ERG  identification 
system;  2.  Sharing  of  required  Notices 
and  a  compatible  credit  tracking  system; 
3.  Geographic  limitations  *   *   *  4. 
Gredit  lifetimes  and  expiration  dates;  5. 
Record  retention  requirements;  6.  The 
list  of  acceptable  credit  generation  and 
use  activities;  7.  Consistent  treatment  of 
credit  generation  and  use  protocols;  8. 
Gredit  generation  base  case  definitions; 
and  ozone  season  definition  and  any 
other  temporal  requirements." 

The  July  21, 1999  SIP  revision  makes 
these  changes.  The  revised  rules, 
however,  state  that  trading  of  ERGs 
"under  an  emission  cap  or  budget 
established  for  a  region  or  as  part  of  a 
national  air  pollution  control  strategy" 


will  not  require  an  MOU.  Thus,  an 
interstate  MOU  will  be  required  except 
under  a  federally-approved  program  that 
creates  an  exemption  from  the  MOU 
requirement. 

Protection  of  Glass  I  Areas 

EPA  proposed  that  to  protect  Glass  I 
areas  (pristine  environments  such  as 
international  parks,  large  national  parks, 
and  wilderness  areas),  provision  must 
be  made  in  Michigan's  program  to 
inform  Federal  Land  Managers  (FLMs) 
of  credit  uses  that  could  affect  air 
quality  in  Class  I  areas.  EPA  proposed 
that  this  notification  should  take  place 
30  days  prior  to  ERC  use  activity  in,  or 
within  100  km  of,  a  Class  I  area. 

The  July  21, 1999  SIP  revision 
includes  procedures  for  reviewing 
notices  of  ERC  use  and  notices  of 
emission  averaging.  These  procediues 
require  Michigan  staff  to  determine 
whether  the  use  or  averaging  would  take 
place  within  100  km  of  a  Class  I  area, 
and  if  so  to  "provide  immediate 
notification  of  the  proposed  ERC  use  or 
emission  averaging  increases  to  the 
FLM,"  and  to  state  "that  any  input  the 
FLM  would  like  to  provide  regarding 
the  proposal  will  be  considered  during 
the  review  process,  where  such  input  is 
provided  within  15  days  of 
notification."  In  most  cases,  immediate 
notification  would  lead  to  nearly,  but 
not  quite,  30  days  notice  prior  to  use  of 
credits,  since  the  rules  give  Michigan  30 
days  to  determine  the  completeness  of 
notices. 

While  this  response  does  not  meet  the 
30-day  notification  requirement 
proposed  by  EPA,  EPA  believes  that  it 
provides  equivalent  opportunity  for 
FLMs  to  have  an  impact  on  trading  that 
may  affect  Class  I  areas.  Rather  than  pro- 
forma  notification  within  30  days,  with 
no  provision  for  considering  FLM 
comments,  Michigan  is  providing  a  15- 
day  opportunity  for  FLMs  to  influence 
whether  or  not  ERC  use  is  allowed  to 
proceed. 

Operating  Permits 

EPA  proposed  that  Michigan  must 
revise  its  federally  required  operating 
permit  program  to  cite  the  trading  rule 
in  order  to  recognize  ERC  use  as  a 
compliance  alternative  for  permitted 
sources  that  are  covered  by  the 
emissions  trading  rule.  EPA  further 
proposed  that  before  a  source  with  a 
federally-required  operating  permit  is 
allowed  to  use  emission  averaging  or 
ERGs,  its  permit  must  reference  the 
emission  averaging  and  trading  rules 
and  contain  language  allowing 
averaging  or  ERGs  to  be  used  to 
demonstrate  compliance. 
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1 1 MDEQ  responded  to  these  issues  by 
including  the  following  statement  in  its 
implementing  procediues  for  ERG  use 
and  for  emission  averaging:  "where 
ERCs  [or  emission  averaging]  are  to  be 
used  under  a  Renewable  Operating 
Permit  (ROP  or  tide  V  permit),  die 
reviewer  shall  coordinate  with  the 
permit  engineer  to  ensure  that  the  ROP 
contains  enabling  language  which 
provides  for  ERC  use  (or  emission 
averaging]  as  a  compliance  option  under 
the  ROP.  *  *  *  Note  that  die  use  of 
ERCs  [or  emission  averaging]  under  a 
ROP  is  only  allowed  where  die  ROP 
rules  reference  the  emission  trading 
program  ndes,  and  where  the  ROP 
specifically  provides  for  such  use." 

With  respect  to  the  title  V  program 
authority  issues,  Michigan's  rule  213(2) 
requires  that  operating  permits  include 
limits  and  standards  that  ensure 
compliance  with  all  applicable 
requirements.  Fiuther,  Michigan's  rule 
101(o)(i)  defines  applicable 
requirements  to  include  requirements  in 
the  Michigan  SIP.  These  provisions 
allow  ROPs  to  include  trading  rule 
requirements  for  tide  V  sources  that 
choose  to  participate  in  Michigan's 
trading  program.  However,  although 
MDEQ's  title  V  regulations  do  generally 
allow  for  the  incorporation  of  the 
trading  program  provisions  into  tide  V 
permits,  MDEQ  has  committed  to  revise 
its  operating  permit  program  rules  to 
clearly  state  that  trading  program 
provisions,  including  averaging  and 
ERG  use,  can  be  used  as  compliance 
alternatives  for  SIP  provisions  to  the 
extent  provided  by  the  SIP  approved 
trading  rule. 

With  respect  to  the  tide  V  permit 
content  issues,  MDEQ  provided  only  a 
general  commitment  to  include  trading 
program  enabling  language  in  tide  V 
permits,  and  did  not  address  title  V 
permit  content  requirements  in  any 
detail.  Under  the  title  V  program,  die 
State  must  ensure  that  operating  permits 
contain  all  applicable  requirements, 
including  detailed  compliance 
provisions  necessary  to  assure 
compliance  with  each  applicable 
requirement. 

It  is  also  important  to  note  that  the 
tide  V  program  requirements  are 
distinct  frt)m  any  trading  rule  provisions 
incorporated  under  the  separate 
audiority  of  die  tide  I  SIP.  Thus,  tide  V 
program  requirements,  such  as  permit 
modification  requirements,  must  not  be 
subsumed,  overridden,  or  otherwise 
affected  by  requirements  of  a 
discretionary  trading  program  approved 
into  an  implementation  plan.  The 
trading  program  provisions  applicable 
to  a  source  become  part  of  the 
underlying  applicable  requirements  of 


the  source's  tide  V  operating  permit. 
Thus,  the  permit  becomes  a  valuable 
tool  to  ensure  compliance  with  the 
requirements  of  the  trading  program.  In 
this  way,  tide  V  permits  help  ensure  the 
trading  program's  integrity.  Tide  V 
permits  provide  a  mechanism  to  create 
detailed,  practically  enforceable,  and 
often  unique  requirements  and 
procedures  that  are  critical  to 
implementing  the  trading  program  for 
each  subject  source. 

Trading  program  provisions  that  are 
applicable  to  a  source  are  included  in 
sources'  title  V  permits  in  much  the 
same  way  as  all  other  applicable 
reqiurements.  ff  a  source's  tide  V 
operating  permit  limits — or  does  not 
address — participation  in  a  trading 
program,  die  source  must  obtain  a 
formal  permit  revision  prior  to 
participating.  If  the  permit  includes 
terms  and  conditions  necessary  to 
implement  the  trading  program  in  its 
tide  V  operating  permit,  the  source  may 
typically  exercise  these  provisions 
without  the  need  for  future  formal 
permit  revisions.  Relevant  notices  of 
use,  transfer,  and  generation  must  be 
included  in  the  permit  file.  However, 
neither  EPA  nor  state  permitting 
authorities  have  had  extensive 
experience  with  trading  programs  and 
the  incorporation  of  trading  program 
provisions  in  title  V  permits,  and  few 
discretionary  trading  programs  have 
been  approved  to  date.  As  such,  EPA 
cannot  comprehensively  address  all 
potential  permit  revision  or  content 
issues  that  could  arise  during  the 
implementation  of  trading  program 
provisions.  Therefore,  EPA  and  MDEQ 
will  need  to  work  together  to  ensure  that 
tide  V  permits  contain  up-to-date,  clear, 
practically  enforceable  terms  that  reflect 
the  requirements  of  the  trading  program, 
while  requiring  permit  revisions  only 
when  necessary.  Generally,  permit 
content  will  be  largely  dictated  by  the 
individual  trading  program  provisions 
being  implemented,  and  whether  they 
address  trading,  use,  generation, 
averaging,  etc.  For  additional 
information  on  tide  V  and  trading 
program  interface  issues,  including 
permit  content,  see  EPA's  draft  EIP 
guidance,  which  is  available 
electronically  at  http://www.epa.gov/ 
ttn/oarpg. 

Michigan's  operating  permit  rules  do 
address  the  State's  tradiu^  program  in 
the  operational  flexibility  provisions, 
which  address  what  types  of  changes 
can  be  made  without  a  permit  revision. 
Specifically,  rule  215(2)(b)  provides  that 
a  person  may  make  any  changes  allowed 
by  an  applicable  emissions  trading 
program  approved  into  Michigan's  SIP 
without  a  revision  to  the  permit. 


provided  (1)  the  person  meets  the 
notification  requirements,  (2)  the 
changes  are  not  a  modification  under 
tide  I  of  the  Act,  and  (3)  the  actual 
emissions  resulting  from  the  changes  to 
do  not  exceed  the  emissions  allowed 
under  the  ROP.  EPA  notes  that  the 
Michigan  rule  provision  combines  the 
40  CFR  part  70  provisions  of  operational 
flexibility  that  address  within  source 
ti-ades  (40  CFR  70.4(b)(12)]  and  general 
economic  incentive  trading  programs 
that  allow  trading  between  sources  [40 
CFR  70.6(a)(8)]. 2  MDEQ  has  committed 
to  revising  its  rules  to  distinguish 
between  these  different  trading 
provisions,  in  accordance  with  the 
federal  regulations. 

Early  NOx  Reductions 

EPA  expressed  concern  about  NOx 
ERCs  generated  under  Michigan's 
trading  program  through  early 
compliance  vdth  the  NOx  reduction 
requirements  of  the  Acid  Rain 
provisions  of  the  Clean  Air  Act.  Under 
Michigan's  program,  such  credits  expire 
five  calendar  years  "after  the  first  year 
of  generation,  or  one  calendar  year  after 
the  effective  date  of  final  compliance, 
whichever  occurs  first."  Thus,  NOx 
ERCs  generated  through  early 
compliance  will  expire  by  January  1 , 
2002,  since  affected  sources  must  be  in 
compliance  with  the  requirements  for 
Phase  II  NOx  reductions  under  the  Acid 
Rain  program  by  2000.  Given  that  these 
ERCs  will  expire  prior  to  imposition  of 
NOx  reduction  requirements  in 
Michigan,  EPA  stated  that  its  only 
remaining  concern  was  to  assure  that 
other  states  would  be  able  to  determine 
that  these  credits  had  expired,  so  that 
sources  outside  of  Michigan  could  not 
use  these  ERCs  after  January  1,  2002. 

Michigan  has  demonstrated  that  its 
electronic  registry  makes  clear  when 
ERCs  expire,  assuring  that  other  states 
will  be  able  to  determine  that  these 


2  Note  that  the  term  "emissions  allowed  under  the 
renewable  operating  permit"  is  defined  in 
Michigan's  rule  consistent  with  the  40  CFR  70.2 
definition  of  "emissions  allowable  under  the 
permit".  However,  this  term  as  used  in  the  federal 
regulations  addresses  operational  flexibility  within 
a  single  source  |40  CFR  70.4(b)  (12)1,  whereas  the 
Michigan  rule  broadly  applies  the  concept  to 
interstate  or  regional  trading  programs.  Although 
the  term  as  used  in  part  70  specifically  prohibits  the 
use  of  operational  flexibility  provisions  for  within- 
source  trading  where  the  emissions  exceed  the 
emissions  allowable  under  the  permit,  the  State 
rule's  broader  use  of  the  term  can  allow  for  changes 
provided  that  the  changes  meet  the  requirements  of 
the  SIP  approved  trading  program,  and  the 
applicable  trading  program  provisions  are  included 
in  (and  therefore  allowed  by)  the  operating  permit. 
Also  note  that  the  federal  economic  incentives 
trading  provision  |40  CFR  70.6(a)(8)|  also  requires 
that  any  such  changes  be  specifically  provided  for 
in  the  permit. 
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early  NOx  reductions  cannot  be  used 
after  January  1,  2002. 

Property  Rights 

EPA  proposed  that  prior  to  approval, 
Michigan  must  establish  that  tS£s  do 
not  constitute  a  property  right.  This 
protection  is  necessary  to  ensiue  that 
ERC  holders,  and  courts,  understand 
that  ERCs  are  limited  authorizations  to 
emit  pollutants  that  under  some 
circumstances  could  be  revoked. 

The  July  21, 1999  SIP  submission 
makes  this  change,  by  providing  a 
certification  by  the  Attorney  General  of 
the  State  of  Michigan,  dated  June  29, 
1999,  that  ERCs  do  not  constitute  a 
property  right. 

Transportation  Conformity 

This  issue  was  not  raised  in  the 
.  September  18, 1997  proposal,  but  is 
dealt  with  here  because  the  July  21, 
1999  SIP  revision  makes  possible  the 
use  of  ERCs  for  conformity  purposes. 
Previously,  Michigan's  rules  stated  that 
ERCs  "shall  not  be  used  to  comply  with 
federally  mandated  mobile  source 
reqxiirements."  The  July  21,  1999  SIP 
revision  adds  the  clause  "except 
conformity  where  the  emission 
reduction  credits  were  generated  in  the 
conformity  area"  (Rule  1204(10). 

Michigan's  procedures  for  reviewing 
notices  of  ERC  generation  include 
provisions  to  protect  against  "double 
counting"  of  mobile  source  emission 
reductions  in  the  trading  program  and 
in  conformity  demonstrations.  The 
procedures  include  checking  existing 
transportation  conformity  projects  to 
ensure  that  the  emission  reductions 
have  not  already  been  used  for 
transportation  conformity.  In  addition, 
under  these  procediu«s  the  Michigan 
Department  of  Environmental  Quality 
will  notify  the  Michigan  Department  of 
Transportation  that  "the  mobile  source 
sector  ERC  generation  proposal  may  go 
forward  under  the  emission  trading 
program,  and  that  these  emission 
reductions  should  not  be  used  for 
emission  reduction  credit  in  any  future 
transportation  conformity  project." 

Transportation  conformity  is  an 
appropriate  use  of  ERCs.  Michigan's 
procedures  for  reviewing  notices  of 
generation  contain  appropriate 
protections  against  double  coimting 
emission  reductions  in  the  trading  and 
conformity  programs. 

Issues  To  Be  Addressed  Before  Final 
Approval 

As  noted  above,  EPA  will  not  publish 
a  final  approval  of  Michigan's  trading 
program  until  Michigan  submits  several 
changes  or  clarifications.  Required 
changes  mentioned  above  are: 


•  Revised  procediues  for  staff  review 
of  notices  of  generation,  incorporating  a 
procedure  that  for  Title  V  sources  staff 
would  find  "incomplete"  any  notice  of 
credit  generation  based  on  reductions 
quantified  using  a  technique  not 
specified  in  the  source's  Title  V  permit, 
as  well  as  any  other  procedures  for 
review  of  notices  required  under  the 
program. 

•  A  confirmation  bom  Michigan  that 
emission  reduction  credits  cannot  be 
generated  by  reductions  that  are  relied 
upon  by  an  attainment  demonstration, 
reasonable  further  progress  plan,  or 
maintenance  plan. 

In  addition,  Michigan  must  submit 
changes  to  the  SIP  submittal  regarding 
the  use  of  credits  related  to  best 
available  control  technology  (BACT)  or 
lowest  achievable  emission  rate  (LAER) 
requirements  for  new  sources,  and  to 
clarify  the  limits  to  the  enforcement 
relief  created  by  self-reporting 
provisions.  Ride  1204(2)(b]  prohibits  the 
use  of  credits  for  compliance  with 
BACT  or  LAER  requirements  for  new 
sources.  However,  this  provision 
provides  an  exception  for  instances  in 
which  the  required  control  technology 
has  been  properly  installed  and  is  being 
properly  operated  and  maintained,  but 
the  soiut:e  nonetheless  cannot  meet  the 
permit  limit  The  purpose  of  this 
provision  is  to  allow  sources  that  have 
an  incorrectly-set  BACT  or  LAER  permit 
limit  to  remain  in  compliance  with  the 
permit  limit  until  the  permit  is  revised. 
The  September  18, 1997  proposed 
approval  proposed  to  allow  this 
provision.  However,  upon  further 
consideration,  EPA  has  determined  that 
there  is  a  possibility  that  this  provision 
might  be  used  for  compliance  with 
BACT  or  LAER  in  circumstances  other 
than  an  incorrectiy-set  permit  limit,  and 
that  a  preferable  way  to  accommodate 
sources  with  incorrectiy-set  permits  is 
through  enforcement  discretion. 
Michigan  has  agreed  to  re-submit  the 
SIP,  removing  from  EPA's  consideration 
the  sentence  in  Rule  1204(2)(b)  that 
creates  an  exception  to  prohibition  on 
use  of  credits  for  BACT  or  LAER 
compliance.  EPA  will  not  provide  final 
approval  until  receipt  of  this  change. 

Rule  1216(2)  allows  a  soiirce  that  has 
generated  or  used  credits  that  are  not 
"real,  surplus,  enforceable,  permanent 
and  quantifiable"  to  withdraw  the 
credits  or,  if  the  credits  have  been  used 
or  traded,  to  replace  the  bad  credits  with 
good  credits.  To  make  use  of  this 
reconciliation  provision,  a  source  must 
notify  the  department  within  30  days  of 
discovering  tiiat  the  credits  were  bad, 
and  must  provide  the  reconciliation  and 
replace  the  bad  credits,  if  necessary, 
within  30  days  from  the  date  of  notice. 


According  to  Rule  1216(4),  use  of  this 
provision  can  bring  a  source  into 
compliance  with  rule  1208(l)(c),  which 
requires  that  reductions  that  generate 
credits  must  be  "real,  surplus, 
enforceable,  permanent  and 
quantifiable."  The  rules  do  not  say, 
however,  that  a  source  that  used  bad 
credits  for  compliance  with  an 
emissions  limit  would  be  in  compliance 
with  that  emissions  limit  as  the  result  of 
reconciliation.  Therefore,  EPA's 
imderstanding  is  that  this  provision 
does  not  shield  sources  that  have  used 
bad  credits  bom  enforcement  for 
violation  of  the  imderlying  requirement. 
Michigan  staff  have  confirmed  this 
interpretation,  and  have  indicated  that 
Micltigan  will  assert  this  interpretation 
in  a  letter  to  EPA.  EPA  will  not  finalize 
approval  until  it  receives  this  letter. 

How  Does  EPA  Respond  to  Public 
Comments  on  the  September  18, 1997 
Proposed  Approval? 

EPA  received  numerous  comments 
from  the  public  on  the  September  18, 
1997  proposed  approval,  which  we 
considered  in  the  development  of  this 
action.  The  public  comments  opposing 
the  proposed  action,  or  raising 
substantial  questions  about  it,  are 
sununarized  here,  along  with  EPA's 
responses. 

Comment:  The  Michigan  Department 
of  Environmental  Quality  commented 
with  "commitments  to  complete  rule 
changes  and  procedural  changes  to 
address  the  approvability  issues." 

Response:  "Tnese  changes  have  been 
made,  and  EPA  now  proposes  to 
approve  the  program. 

Comment:  The  Coalition  to  Advance 
Emission  Trading  (Coalition)  and 
Michigan  requested  that  EPA  propose  a 
direct  final  action  to  approve  Michigan's 
SIP  revision,  as  soon  as  the  deficiencies 
identified  in  the  September  18, 1997 
proposed  action  were  corrected.  The 
Coalition  would  like  to  expedite 
approval  of  Michigan's  SIP  to  provide 
for  the  possibility  of  trading  to  meet  SIP 
requirements  as  soon  as  possible. 

Response:  While  EPA  imderstands  the 
desire  to  implement  emission  trading 
quickly,  it  believes  that,  given  the 
complexity  of  the  emissions  trading 
program  and  of  the  program  revisions 
made  in  response  to  the  September  18, 
1997  proposed  action,  the  public  should 
have  an  additional  opportunity  to 
comment  on  EPA's  proposed  approval 
of  the  SIP  revision  prior  to  finai 
approval  being  granted. 

Conmient:  "rhe  Coalition  argued  that 
EPA  should  not  require  Michigan  to 
impose  geographic  restrictions  on 
trading  as  a  condition  of  approval,  since 
"in  Michigan,  the  area  most  likely  to  be 
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the  State's  most  significant  non- 
attainment  areas — Detroit — lies 
downwind  of  the  most  likely  sources  of 
attainment  ERCs— cities  like  Flint, 
Lansing,  Saginaw  and  Grand  Rapids." 
Thus,  ihe  Coalition  and  Michigan  luged 
EPA  to  accept  "at  the  very  minimum" 
extension  of  the  100  km  and  200  km 
trading  boundaries  for  VOCs  and  NOx  to 
include  the  boimdary  of  any  affected 
county  and  to  allow  contiguous 
nonattainment  or  maintenance  areas  to 
be  combined  for  trading  purposes  into  a 
single  area.  Preferably,  trading  should 
be  allowed  across  attainment/ 
maintenance  area  boundaries  state- 
wide. Moreover,  the  Coalition  "believes 
that  there  is  no  reason  to  prohibit  trades 
of  non-ozone  precursors  from 
attainment  to  non-attainment  areas  as 
well." 

Response:  EPA  proposes  to  approve 
the  State's  extension  of  the  100  km  and 
200  km  trading  boimdaries  for  VOCs 
and  NOx  to  include  the  boimdary  of  any 
affected  county  and  to  allow  combining 
contiguous  nonattainment  or 
maintenance  areas  for  trading  purposes 
into  a  single  area.  Under  this  SIP,  VOC 
trading  will  be  allowed  between  Detroit 
and  Flint,  Lansing  or  Saginaw  (though 
not  Grand  Rapids).  While  emissions  of 
VOC  may  have  some  impact  on  ozone 
more  than  100  km  downwind,  EPA 
believes  that  it  is  wise  to  maintain  the 
100  km  boundary,  since  increasing 
emissions  in  the  Detroit  maintenance 
area  in  exchange  for  emission  decreases 
more  than  100  km  upwind  of  Detroit 
could  diminish  air  quality  in  the  Detroit 
maintenance  area.  Similarly,  the  local 
impact  of  emissions  of  criteria  air 
pollutants  makes  it  unwise  to  allow 
long-distance  trades  of  these  pollutants 
that  could  harm  air  quality  in  a 
nonattainment  or  maintenance  area. 

Comment:  The  Coalition  noted  that 
the  market  has  not  been  flooded  with 
credits  created  prior  to  enactment  of  the 
trading  program. 

Response:  EPA  agrees,  and  accepts  the 
State's  analysis  that  use  of  pre- 
enactment  credits  does  not  threaten  air 
quality  or  the  integrity  of  the  program. 

Comment:  The  Coalition  commented 
that  credits  based  on  production 
shutdowns  and  curtailments  are  the 
most  permanent  and  quantifiable  of  all 
credits.  Michigan's  program  protects 
against  the  load-shifting  at  commonly- 
owned  sources,  and  through  the 
requirement  that  credits  must  be 
"surplus,"  and  not  relied  upon  in  an 
attainment  demonstration,  RFP  plan  or 
maintenance  plan.  Furthermore,  the 
Coalition  and  Michigan  noted  that 
Michigan's  attainment  plans  and 
maintenance  plans  do  not  rely  on 
emissions  reductions  from  activity  level 


reductions,  since  these  plans  do  not 
include  "emission  reductions  resulting 
from  economic  downturn."  The 
Coalition  also  objected  to  the  statement 
in  the  September  8, 1997  proposed 
approval  that  Michigan  should  seek 
additional  public  comment  on  the  use  of 
activity  level  reductions  to  generate 
credit.  This  has  been  done;  doing  so 
again  would  serve  no  purpose. 

Response:  EPA  agrees  that  credits 
based  on  production  shutdowns  and 
curtailments  are  permanent  and 
quantifiable.  However,  they  may  not  be 
surplus;  despite  the  requirements  in 
Michigan's  rules,  the  version  of  the 
program  reviewed  in  the  September  18, 
1997  SIP  revision  contained  no  means 
to  ensure  that  such  reductions  are  not 
relied  upon  in  attainment  or 
maintenance  plans,  except  for  the 
protection  against  load  shifting  among 
sources  under  common  ownership.  The 
fact  that  Michigan's  attainment 
demonstrations  and  maintenance  plans 
do  not  rely  on  emissions  reductions 
resulting  from  general  economic 
downturn  does  not  mean  that  these 
plans  do  not  rely  on  production 
decreases  at  some  sources.  Even  within 
a  growing  economy,  some  sources  cease 
or  reduce  production,  while  other 
sources  start  up  or  increase  production. 
Allowing  sources  that  decrease 
production  to  generate  credit  within  an 
open  market  program  (with  no 
emissions  cap)  could  cause  emissions  to 
increase  above  what  they  otherwise 
would  be  and  to  compromise  attainment 
or  maintenance  plans.  EPA  requested 
that  Michigan  obtain  additional  public 
comment  because  of  the  complexity  of 
this  issue,  and  the  potential  intere^  of 
the  public. 

Comment:  General  Motors 
commented  that  sources  ought  to  be 
able  to  generate  emission  reduction 
credits  through  activity  level  reductions, 
to  increase  industry's  ability  to  respond 
quickly  to  market  fluctuations,  and  that 
Michigan's  rules  had  sufficient 
protections  against  load  shifting  among 
sources  under  common  ownership  or 
control.  For  sources  not  under  common 
ownership  or  control.  General  Motors 
argues  that  it  is  impossible  to  protect 
against  load  shifting. 

Response:  Since  it  is  very  difficult  to 
protect  against  load  shifting  among 
sources  not  under  common  ownership 
or  control,  EPA  believes  that  it  was 
appropriate  for  Michigan  to  change  its 
rules  to  prevent  sources  in  areas  that 
have  or  need  an  attainment  or 
maintenance  demonstration  bom  using 
credits  generated  through  activity  level 
reductions.  This  is  the  best  way  to 
protect  the  integrity  of  Michigan's 
attainment  and  maintenance  plans. 


Comment:  The  Coalition,  Michigan 
and  General  Motors  commented  that 
they  are  concerned  about  the 
requirement  that  sources  must  use  EPA- 
approved  emissions  quantification 
protocols,  where  available,  or  a  method 
that  follows  EPA  protocol  development 
criteria.  If  such  a  protocol  is 
inconsistent  with  current  compliance 
demonstration  methods,  confusion  will 
result. 

Response:  EPA  believes  that  most 
protocols  for  quantifying  ERCs  will  use 
the  same  emission  measurement 
methods  as  used  for  other  applicable 
requirements.  In  those  cases  where  ERC 
quantification  requires  different 
measurement  methods,  EPA  believes 
that  confusion  will  be  manageable. 

Comment:  The  Coalition  argues  that 
EPA's  draft  protocol  development 
criteria  are  unreasonably  long, 
especially  for  use  by  small  sources. 
Moreover,  delays  in  finalizing  the 
protocol  guidance  documents  could 
delay  implementation,  and  testing 
procedures  to  verify  some  of  the 
emission  quantification  protocols  for 
mobile  sources  have  not  been 
developed.  The  Coalition  and  Michigan 
commented  that  Michigan's  program 
had  adequate  provisions  for  requiring 
adequate  protocols. 

Response:  EPA  believes  that  changes 
Michigan  has  made  to  its  trading  rule 
provisions  dealing  with  emissions 
quantification  protocol  improve  the 
program  significantiy,  and  were  needed 
to  establish  clear  standards  for  judging 
the  validity  of  emission  reductions. 
Open  market  trading  is  a  relatively  new 
concept;  EPA  has  drafted,  but  not 
finalized,  guidance  for  development  of 
protocols  to  quantify  emission 
reductions  used  to  generate  credit  in 
open  market  trading  programs.  EPA 
believes  that  it  is  appropriate  for 
Michigan  to  require  quantification  of 
ERCs  using  state  and  federal  procedures 
that  might  be  promulgated  in  the  future. 
Such  a  requirement  does  not  delay 
implementation,  and  EPA  believes  that 
small  sources  will  still  be  able  to 
generate  credits. 

Comment:  General  Motors 
commented  that  synthetic  minor 
sources  that  temporarily  violate  a 
synthetic  minor  permit  condition 
should  be  allowed  to  avoid  major  source 
status  temporarily  through  the  use  of 
emissions  reduction  credits.  The 
emissions  impact  of  allowing  sources  to 
utilize  the  program  in  this  way  is  likely 
to  be  small.  The  Coalition  and  Michigan 
argue  that  the  provisions  of  Michigan's 
program  for  synthetic  minor  sources  are 
consistent  with  federal  New  Source 
Review  regulations. 
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Response:  EPA  encourages  emissions 
trading  that  provides  alternative  means 
of  compliance  with  existing  regulatory 
requirements.  However,  EPA  cannot 
accept  programs  that  allow  soiut:es, 
even  temporarily,  to  avoid  regidatory 
requirements.  To  do  so  would  allow 
trading  programs  to  increase  emissions 
above  what  they  would  be  in  the 
absence  of  trading.  The  earlier  version 
of  Michigan's  program  reviewed  in  the 
September  18,  1997  proposal  would 
have  allowed  soiures  to  use  credits  to 
violate  conditions  in  synthetic  minor 
permits  designed  to  ensure  that  sources 
do  not  emit  above  major  sources 
thresholds,  thereby  potentially  avoiding 
requirements  that  otherwise  would  have 
applied.  In  response  to  EPA's  concerns, 
Michigan  removed  this  provision. 

Comment:  GM  commented  that 
trading  for  non-ozone  preciu'sor 
emissions  shoidd  be  allowed  between 
attaiiunent  and  nonattainment  areas, 
"approved  on  a  case-by-case  basis 
which  demonstrates  their  benefit." 

Response:  EPA  agrees,  and  proposes 
to  accept  the  provisions  of  Michigan's 
program  that  allow  use  in  a 
nonattainment  area  of  criteria  pollutant 
ERCs  generated  in  "an  adjacent  area  that 
contributes  to  the  relevant  air  quality 
problem  in  the  proposed  use  areas." 

Comment:  The  Air  Bank  commented 
that  requiring  the  use  of  EPA  protocol 
development  criteria  will  impose 
excessive  requirements  on  small 
sources.  Instead,  sources  should  use 
EPA-approved  protocols  where  they 
exist,  with  Michigan  having  latitude  to 
review  and  implement  alternative 
protocols. 

Response:  EPA  believes  that  it  is 
necessary  to  apply  protocol 
development  criteria  to  judge  the 
adequacy  of  protocols  that  are 
developed  as  part  of  an  open  market 
trading  system.  Without  such  criteria, 
sources  would  have  no  basis  for 
knowing  whether  emissions  reductions 
would  be  considered  valid,  and  it  would 
be  difficult  to  enforce  against  generators 
and  users  of  bad  credits.  Alternative 
protocols  can  be  implemented  through 
SIP  revisions. 

Comment:  Michigan,  the  Air  Bank 
and  the  Coalition  commented  that 
interstate  trading  should  be  allowed 
without  a  Memorandum  of 
Understanding  (MOU)  between  the 
affected  states.  MOUs  are  not  required 
by  federal  law  and  do  not  enhance 
federal  enforceability.  States  may  be 
reluctant  to  develop  MOUs,  and  they 
may  be  too  narrowly  written  to  foster 
development  of  a  robust  market. 

Response:  MOUs  are  needed  not  to 
enhance  federal  enforceability,  but  to 
ensure  state  enforceability  of  interstate 


trades.  MOUs  are  needed  to  ensure  that 
states  have  adequate  access  to 
information,  and  to  address  consistency 
between  key  EIP  elements  in  each  of  the 
states  that  are  involved.  While  it  may  be 
time-consuming  to  negotiate  an  MOU 
with  other  states,  states  participating  in 
the  NOx  cap  and  trade  program  will  not 
need  to  develop  MOUs  for  interstate 
trading.  NOx  is  the  pollutant  most  likely 
to  be  traded  between  states. 

Comment:  The  Coalition  disagreed 
that  it  is  necessary  for  Michigan  to 
outline  the  procedures  that  will  ensure 
that  NOx  ERCs  generated  though  early 
compliance  with  title  IV  of  the  Clean 
Air  Act  will  expire  prior  to  January  1, 
2002,  and  that  they  will  not  be  utilized 
in  other  states.  The  Coalition  points  out 
that  Michigan's  rules  already  require 
such  credits  to  expire,  and  that 
Michigan  can  do  nothing  beyond  that  to 
ensure  that  such  credits  are  not  used  in 
other  states. 

Response:  EPA  agrees  that  Michigan's 
rules  will  require  NOx  ERCs  generated 
through  early  compliance  with  title  IV 
to  expire  prior  to  January  1,  2002. 
Michigan's  oidy  responsibility  to  other 
states  is  to  ensure  that  such  credits  are 
removed  from  the  trading  registry.  EPA 
is  now  satisfied  that  Michigan's  program 
accomplishes  this  removal. 

Comment:  Michigan  and  the  Coalition 
objected  to  the  condition  that  Michigan 
must  require  sources  that  participate  in 
trading  "to  disclose  all  estimated  or 
measured  negative  effects  of  trading  on 
emissions  of  the  hazardous  air 
pollutants  (HAPs)  listed  in  section  112 
of  the  Act."  This  condition  would  create 
requirements  in  trading  programs 
beyond  those  in  current  command  and 
control  regulations,  and  are  unnecessary 
because  Michigan's  program  allows  only 
de  minimis  increases  in  HAP  emissions. 
Moreover,  the  disclosure  requirement 
woidd  create  an  impediment  to 
emission  trading  by  requiring  firms  to 
quantify  every  increase  in  HAP 
emissions  (rather  than  simply  verifying 
that  such  increases  were  below  allowed 
levels). 

Response:  As  the  Coalition  points  out, 
Michigan's  program  already  requires 
verification  that  toxic  emissions 
thresholds  are  not  being  exceeded.  What 
EPA  requires  is  that  the  information 
generated  through  such  verification  be 
made  available  to  the  public.  Michigan 
has  agreed  to  make  this  information 
available  to  any  citizen  who  requests  it, 
and  to  evaluate  the  overall  impact  of  the 
trading  program  on  HAP  emissions  in 
its  publicly  available  tri-annual  review 
of  the  program.  EPA  believes  that  these 
extra  protections  are  not  onerous,  and 
are  needed  so  that  the  public  can  be 
aware  of  the  impact  on  localized  HAP 


emissions  of  the  use  of  ERCs, 
particularly  for  compliance  with  VOC 
RACT. 

Comment:  Michigan  objected  to  the 
proposed  requirement  that  the  SIP 
include  a  statement  that  ERCs  do  not 
constitute  a  property  right.  Unlike 
trading  programs  in  which  credits  are 
government-certified,  there  is  no 
implication  in  the  Michigan  program 
that  credits  might  constitute  a  property 
right,  and  no  ability  of  sources  to 
demand  restitution  from  the  State  if 
credits  are  canceled.  However,  Michigan 
will  provide  an  Attorney  General 
statement  to  the  effect  that  ERCs  do  not 
constitute  a  property  right. 

Response:  EPA  agrees  with 
Michigan's  interpretation  of  this  issue, 
and  believes  that  the  Attorney  General's 
statement  helps  clarify  the  legal  status 
of  ERCs. 

Comment:  Citizen's  Commission  for 
Clean  Air  in  the  Lake  Michigan  Basin 
(CCCA-LMB)  commented  that  until  the 
rule  receives  full  approval,  soiu-ces 
using  ERCs  for  SIP  compliance  are 
potentially  subject  to  citizen  suits  for 
non-compliance  with  SIP  requirements, 
and  the  State  of  Michigan  is  potentially 
subject  to  citizen  suit  for  non- 
implementation  of  the  SIP.  Moreover, 
the  program  raises  the  possibility  of 
complaints  and  suits  under  Title  VI  of 
the  Civil  Rights  Act.  EPA  should 
commimicate  that  trades  under 
Michigan's  trading  program  are 
unacceptable  and  illegal. 

Response:  EPA  believes  that 
Michigan's  program  will  achieve 
environmental  benefits  through  the 
retirement  of  ten  percent  of  all  ERCs  and 
by  allowing  Michigan  to  require  RACT 
at  sources  that  could  not  comply  with 
RACT  except  by  using  ERCs.  While  it  is 
true  that  sources  that  use  Michigan's 
emissions  trading  rules  for  compliance 
with  SIP  requirements  could  be  subject 
to  enforcement  action,  EPA  does  not 
wish  to  discourage  environmentally 
beneficial  trades  under  the  program. 

Comment:  CCCA-LMB  comments  that 
proposed  approval  of  Michigan's  trading 
program  was  inappropriate,  given  the 
deficiencies  that  were  identified  with 
the  program.  Upon  correction  of  the 
deficiencies,  EPA  should  re-propose  its 
rulemaking  action,  "to  allow  the  public 
a  chance  to  review  and  comment  on  the 
program  in  appropriate  context." 

Response:  EPA  agrees  that  the  public 
should  have  an  additional  opportunity 
to  comment,  given  the  significance  of 
the  changes  to  Michigan's  trading 
program  since  publication  of  the 
September  18, 1997  proposal.  EPA  is 
providing  such  an  opportimity  with  this 
action. 


Federal  Register /Vol.  66,  No.  26 /Wednesday,  February  7,  2001  /  Proposed  Rules 


9275 


Comment:  CCCA-LMB  commented 
that  the  basis  for  EPA's  ndemaking  is 
\mclear,  and  that  EPA  has  declined  to 
review  the  program  against  previous 
guidance. 

Response:  EPA  has  used  both  the 
1994  EIP  guidance  and  the  1995 
proposed  Open  Market  trading  guidance 
in  its  evaluation  of  Michigan's  program. 

Comment:  CCCA-LMB  commented 
that  Michigan's  program  defines 
"surplus"  inadequately,  and  fails  to 
require  that  ERCs  be  based  on  emissions 
reductions  beyond  those  required  in  the 
SIP  or  presimied  in  the  applicable 
attainment,  progress,  or  maintenance 
plans.  The  regxilations  fail  to  "require 
either  the  source  or  the  State  to 
determine  if  the  reductions  have  been 
otherwise  presumed  in  the  applicable 
plans."  Moreover,  inadequacies  in  parts 
of  Michigan's  SIP  other  than  the  trading 
program  undermine  the  validity  of  the 
open  market  trading  program,  since 
attainment  demonstrations  predict 
continued  ozone  NAAQS  violations  and 
rely  on  overly  optimistic  emission 
budget  projections.  Moreover,  several 
areas  in  Michigan  are  in  violation  of  the 
one  and  eight  hoiur  ozone  NAAQS. 

Response:  Michigan's  rules  define 
surplus  as  emissions  reductions  made 
below  an  established  baseline  and  not 
required  by  the  SIP.  federal 
implementation  plan,  attainment 
demonstration,  reasonable  further 
progress  plan,  or  maintenance  plan. 
EPA  is  requiring  a  statement  from 
Michigan  that  the  surplus  concept 
applies  to  all  reductions  relied  upon  in 
applicable  plans.  Program  rules  require 
sources  that  register  ERCs  to  certify  that 
reductions  are  surplus.  This  rulemaking 
addresses  the  adequacy  of  Michigan 
emissions  trading  program,  and  not  the 
other  elements  of  Michigan's  SIP.  The 
trading  prognun  has  environmental 
benefits  and  satisfies  applicable 
requirements  irrespective  of  any  alleged 
deficiencies  in  Michigan's  attainment 
demonstrations. 

Comment:  CCCA-LMB  commented 
that  EPA's  proposed  action  does  not 
ensure  compliance  with  executive 
orders  on  environmental  justice,  and 
that  CCCA-LMB  is  concerned  that  the 
program  will  lead  to  increases  or 
foregone  reductions  in  emissions  of 
toxics  in  industrial  minority  and  low 
income  commimities.  The  State's 
rulemaking  has  not  provided  adequate 
opportunities  for  CCCA-LMB  and  its 
partners  to  comment  on  its  concerns 
regarding  environmental  justice  and  the 
impact  of  trading  on  HAP  emissions. 
The  East  Michigan  Environmental 
Action  Council  expressed  concern  that 
the  program  could  result  in  the  creation 
of  toxic  hot  spots. 


Response:  Michigan's  program 
protects  against  credit  uses  that  would 
cause  significant  localized  increases  in 
HAP  emissions,  large  enough  to  cause  or 
exacerbate  a  violation  of  a  toxic  air 
contaminant  health  based  screening 
level.  Moreover,  the  program  creates 
incentives  for  overall  reductions  in 
VOCs,  reducing  the  probability  of  a 
localized  increase  in  HAPs.  These  are 
the  program's  first  line  of  defense 
against  creating  unacceptable 
concentrations  of  HAPs,  including  in 
minority  and  low  income  communities. 
The  program  has  added  a  second  line  of 
defense:  triennial  program  review  to 
determine  the  impact  of  the  program  on 
air  toxics  emissions.  EPA  expects  that 
the  State  will  take  action  if  this  review 
reveals  the  program  has  contributed  to 
the  creation  of  toxic  hot  spots,  or  that 
it  has  prevented  the  elimination  of  a 
toxic  hot  spot.  The  State  has  satisfied 
the  requirements  to  provide  opportunity 
for  the  public  to  express  concerns  about 
the  program. 

Comment:  CCCA-LMB  commented 
that  some  provisions  of  Michigan's 
program  lack  needed  public  comment 
and  review.  Provisions  identified  as 
needing  public  comment  and  review 
include  the  development  of  a  triennial 
report  evaluating  the  efiiectiveness  of  the 
program  and  the  "decision  making  on 
adequacy  of  ERC  generation  and  usage." 

Response:  Rule  1217(2)  states  that 
Michigan  "shall  seek  public  input  on 
the  findings  contained  in  the  evaluation 
report  and  shall  provide  for  the  public 
notice  of  the  findings,  a  public  comment 
period  on  the  findings,  and  an 
opportimity  for  a  public  hearing  on  the 
findings  contained  in  the  report."  EPA 
believes  that  Michigan's  program 
provides  adequate  opportunity  for 
public  review  of  the  triennial  evaluation 
report.  EPA  does  not  believe  that  public 
comment  and  review  on  the  adequacy  of 
each  generation  or  use  of  ERCs  is 
necessary;  in  fact,  requiring  such 
comment  and  review  would  seriously 
hamper  the  operation  of  the  program. 

Comment:  CCCA-LMB  commented 
that  EPA  should  require  Michigan  to 
submit  detailed  audit  and  reconciliation 
procedures,  rather  than  the  general 
provisions  that  require  assessment  of 
whether  the  program  is  consistent  with 
attainment  and  maintenance  of  the 
NAAQS.  For  instance,  the  program's 
impact  on  the  temporal  and  spatial 
assiunptions  in  attainment,  progress, 
and  maintenance  plans  should  be 
evaluated,  as  stated  in  the  proposed 
guidance  on  Open  Market  Trading 
Progr€uns. 

Response:  EPA  believes  that  the 
general  provisions  on  evaluating  the 
program's  consistency  with  attainment, 


progress,  and  maintenance  plans,  as 
well  as  provisions  requiring  assessing 
compliance,  impact  on  public  health 
and  the  environment,  achievement  of 
reductions  across  a  spectrum  of  soiut:es, 
and  the  sufficiency  of  source  audits,  are 
adequate.  EPA  believes  that  to 
accomplish  such  an  evaluation, 
Michigan  would  need  to  assess  the 
program's  impact  on  the  temporal  and 
spatial  assumptions  in  attaiimient, 
progress,  and  maintenance  plans. 
Michigan  should  refer  to  all  relevant 
EPA  guidance  when  developing  its 
program  audit  report. 

Comment:  CCCA-LMB  commented 
that  inter-sector  trading  in  Michigan's 
program  "lacks  even  cursory 
consideration  of  appropriate  baselines, 
allocation,  enforcement,  etc." 

Response:  EPA  believes  that  these 
provisions  in  Michigan's  program  are 
adequate. 

Comment:  CCCA-LMB  requested  that 
EPA  disapprove  Michigan's  program, 
and  that  EPA  "issue  guidance  for  review 
and  conunent  clarifying  the  appropriate 
use  of  such  programs  before 
reconsideration  of  this  rule." 

Response:  EPA  is  developing  revised 
guidance  on  emissions  trading 
programs,  but  is  still  obligated  imder  the 
Clean  Air  Act  to  review  SIP  revisions 
submitted  by  the  State  in  a  timely 
manner.  EPA  believes  that  Michigan's 
program  is  approvable  under  applicable 
existing  guidance. 

Comment:  The  East  Michigan 
Environmental  Action  Council  (EMEAC) 
commented  that  it  is  troubling  that 
emissions  trading  treats  the  right  to 
pollute  as  a  commodity  "which  can  be 
monetized  and  traded." 

Response:  Emission  trading  does  not 
create  a  right  to  pollute.  Instead  the 
program  modifies  an  existing  set  of 
restrictions  on  allowable  emission  rates 
to  authorize  alternative  restrictions  that 
EPA  views  as  collectively  more 
stringent. 

Comment:  EMEAC  objected  to  the  fact 
that  the  program  will  allow  older 
facilities  to  buy  credits  in  lieu  of 
reducing  emissions.  EMEAC 
commented  that  the  program  shoidd  be 
restructured  to  encourage  emission 
reductions  fix)m  older  industrial 
facilities  in  urban  areas,  rather  than 
creation  of  credits  in  "greenfield"  areas 
which  could  be  "sold  to  innercity 
industries  to  delay  pollution  prevention 
measures  indefinitely." 

Response:  While  Michigan's  program 
will  allow  some  older  facilities  in  urban 
areas  to  use  emission  reduction  credits 
in  lieu  of  reducing  emissions,  EPA 
believes  that  on  balance  the  program 
creates  incentives  for  emissions 
reduction  in  urban  areas.  New  fecilities 
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in  "greenfields"  generally  have  to  be 
controlled  with  best  available  control 
technology  or  meet  the  lowest 
achievable  emission  rate.  Therefore, 
such  facilities  are  unlikely  to  have 
surplus  emissions  to  reduce.  Thus,  EPA 
expects  that  most  credit  generation  will 
be  in  urban  areas  and  other  areas  with 
older  facilities. 

Continent:  EMEAC  commented  that  a 
five-year  lifetime  for  VOC  credits  "is 
unacceptable  and  undercuts  the  goal  of 
environmental  protection."  A  lifetime  of 
two  ozone  seasons  is  more  appropriate. 

Response:  EPA  considers  a  five-year 
lifetime  for  VOC  credits  to  be 
acceptable.  The  proposed  guidance  on 
open  market  trading  would  allow  an 
indefinite  credit  lifetime.  Michigan's 
program  discounts  older  credits  by 
requiring  VOC  (and  NOx)  ERCs  used  for 
ozone  season  compliance  to  be 
discounted  10  percent  annually  until 
retirement. 

Comment:  EMEAC  commented  that 
the  Michigan  program  lacks  "flow 
control"  provisions  that  would  prevent 
credits  from  being  consumed  faster  than 
they  are  created.  Absent  such 
provisions,  emission  spikes  could  occur, 
creating  an  exceedance  of  the  NAAQS. 

Response:  EPA  believes  that  in  a 
program  of  this  nature,  available  ERCs 
are  likely  to  represent  a  small 
percentage  of  the  total  inventory, 
reducing  the  possibility  of  spiking. 
Moreover,  credit  discoimts  and  notice 
review  procedures  reduce  the 
probability  of  emissions  spiking. 
Nonetheless.  EPA  recognizes  that  the 
open  market  trading  creates  a  potential 
for  emissions  spiking.  Thus,  Michigan  is 
expected  to  perform  an  analysis  of 
whether  spiking  has  occurred  under  the 
triennial  program  evaluation  provisions 
requiring  assessment  of  whether  the 
program  is  consistent  with  maintenance 
of  the  NAAQS. 

Comment:  EMEAC  noted  that  VOCs 
differ  in  their  toxicity  and  reactivity 
(ozone-forming  potential).  Yet, 
Michigan's  program  would  allow 
trading  of  VOCs  with  no  consideration 
of  their  differing  reactivities  and 
inadequate  consideration  of  their 
differing  toxicities. 

Response:  EPA  believes  that  it  is 
unlikely  that  VOC  trading  will  have  a 
tendency  to  increase  emissions  of  highly 
reactive  VOCs;  safeguarding  against  this 
unlikely  possibility  would  place  a 
significant  burden  on  a  trading  program. 
EPA  believes  that  Michigan's  program 
adequately  protects  against  increases  in 
emissions  of  toxic  air  contaminants  in 
amounts  that  could  be  damaging  to  the 
public  health. 

Comment:  EMEAC  commented  that  it 
might  be  preferable  for  Michigan  to 


adopt  a  "mandatory"  program  with  an 
emissions  cap  that  would  assure 
continued  attainment  with  the  NAAQS. 
Such  a  program  might  fit  better  with 
interstate  trading  efforts. 

Response:  EPA  would  welcome 
submission  of  a  cap-and-trade  program 
as  part  of  Michigan's  SIP.  Moreover, 
EPA  encourages  Michigan  to  participate 
in  the  regional  NOx  cap-and-trade 
system.  Nevertheless,  EPA  believes  that 
volimtary  programs  can  be 
environmentally  beneficial. 

Comment:  EMEAC  commented  that 
"credits  should  not  be  used  by  any 
facility  currently  in  violation  of  any  rule 
or  permit  requirement." 

Aesponse:  There  is  no  law,  policy  or 
guidance  prohibiting  emission  trading  at 
sources  that  are  in  violation  of  a  rule  or 
permit  requirement,  hi  fact,  requiring 
sources  to  purchase  ERCs  in  settlement 
of  enforcement  action  can  be  an 
effective  way  to  discourage  violations 
and  to  stimulate  the  market  for  emission 
reductions.  Michigan's  trading  program 
appropriately  prohibits  generation  of 
credits  through  reductions  made  to 
correct  violations. 

Comment:  The  Environmental 
Defense  Fund  (EDF)  commented  that 
cap  and  trade  programs  are  superior  to 
open  market  trading  programs,  such  as 
Michigan's,  and  that  EPA  should  not 
approve  "substandard"  programs  that 
do  not  guarantee  environmental 
performance  as  successfully  as  well- 
designed  cap  and  trade  programs.  Cap 
and  trade  programs  set  an  overall 
emissions  cap  consistent  with 
achievement  of  air  quality  objectives, 
and  allow  emissions  trading  under  that 
cap. 

Response:  EPA  agrees  that  cap  and 
trade  programs  can  be  effective  means  of 
gaining  emissions  reductions,  while 
providing  flexibility  to  sources. 
However,  EPA  disagrees  that  open 
market  trading  programs  are  necessarily 
"substandard,"  and  believes  that  with 
inclusion  of  appropriate  protections, 
they  can  provide  flexibility  for  sources 
and  maintain  or  even  improve 
environmental  performance. 

Comment:  EDF  commented  that  EPA 
should  not  allow  Michigan's  program  to 
apply  to  criteria  pollutants  other  than 
ozone. 

Response:  EPA  was  concerned  that 
trading  of  criteria  pollutants  other  than 
ozone  under  Michigan's  program  could 
create  attainment  or  maintenance 
problems,  given  the  potential  for 
localized  "hot  spots"  of  these 
pollutants.  Therefore,  in  the  September 
18, 1997  proposed  action,  EPA 
identified  a  need  for  procedures  in  the 
SIP  that  woidd  require  modeling 
analysis  to  ensure  identification  of 


credit  uses  that  might  lead  to  such 
problems.  Michigan  has  included  such 
procedures  in  its  SIP,  and  will  disallow 
credit  uses  when  modeling  reveals 
potential  problems.  Therefore,  EPA  is 
satisfied  that  trading  in  Michigan  for 
criteria  pollutants  other  than  ozone  is 
acceptable  and  will  be  environmentally 
beneficial. 

Comment:  EDF  commented  that  open 
market  trading  programs  such  as 
Michigan's  fail  to  create  adequate 
incentives  for  continual,  sustained, 
credit  generation  to  balance  use  of 
previously-generated  credits,  since  they 
lack  emissions  caps  to  drive  demand  for 
credits. 

Response:  The  demand  for  credit 
generation  under  open  market  trading  is 
driven  not  by  emissions  caps  but  by  an 
anticipated  market  for  credits  that  can 
be  used  to  comply  with  existing  and 
future  regulations.  Thus,  if  sources  use 
ERCs,  it  will  imply  a  future  market  for 
additional  ERCs,  creating  an  incentive 
for  additional  credit  generation. 

Comment:  EDF  commented  that 
Michigan's  trading  program  would  fail 
to  achieve  and  maintain  the  NAAQS, 
and  fail  to  ensure  that  emissions 
reductions  are  surplus.  The  program's 
lack  of  an  emissions  cap  would  mean 
that  emissions  might  exceed  those 
anticipated  in  an  area's  emissions 
budget.  Thus,  trading  would  not  ensure 
compliance  with  the  NAAQS.  If 
emissions  credits  are  used  in  a 
circumstance  in  which  an  emissions 
budget  has  been  exceeded,  the  credits 
are  no  longer  surplus. 

Response:  Unlilce  cap  and  trade 
programs,  open  market  trading  programs 
are  not  designed  to  achieve  overall 
programmatic  reductions.  Instead,  they 
allow  flexibility  in  complying  with 
existing  regulations.  While  an  open 
market  emissions  trading  program  must 
not  interfere  with  attainment  of  the 
NAAQS,  the  primary  responsibility  for 
limiting  emissions  to  ensure  that 
NAAQS  and  other  Clean  Air  Act 
requirements  are  met  belongs  to  the 
other  elements  of  the  SIP,  and  the 
State's  attainment,  progress  and 
maintenance  plans.  In  an  open  market 
program,  emissions  reductions  cannot 
generate  credit  unless  they  are  surplus 
to  the  SIP  and  attainment,  progress,  and 
maintenance  plans,  ff  these  plans  are 
inadequate,  then  they,  not^e  trading 
program,  must  be  corrected.  However, 
Michigan's  program  does  provide 
additional  protections  against  NAAQS 
.  violations  and  uses  of  credits  that  would 
exceed  an  attainment  or  maintenance 
plan  emissions  budget;  the  rules  state 
that  credit  use  may  not  result  in  a 
violation  of  the  NAAQS,  PSD 
increments,  maintenance  plan,  RFP,  or 
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attainment.  This  provision  is  backed  by 
procedures  (which  have  been  submitted 
for  inclusion  in  the  SIP)  that  require,  for 
credit  uses  above  de  minimis  levels, 
evaluation  of  whether  the  proposed  use 
would  result  in  a  violation  of  the 
NAAQS,  attainment  progress,  or 
maintenance  plans. 

Comment:  EDF  and  EMEAC 
commented  that  generation  of  credits 
based  on  shutdowns  and  curtailments 
should  not  be  allowed.  EMEAC 
expressed  a  concern  that  allowing  such 
credits  will  create  an  economic 
incentive  for  sources  to  leave  existing 
sites  in  urban  areas  and  reopen  in 
"greenfield"  sites,  creating  urban 
sprawl. 

Response:  EPA  agrees  that  it  is 
problematic  to  allow  use  of  credits 
based  on  shutdowns  and  curtailments 
under  an  open  market  trading  program, 
since  use  of  such  credits  could 
compromise  attainment  and 
maintenance  of  the  NAAQS.  EPA's 
preferred  option,  as  stated  in  the 
September  18. 1997  proposed  action, 
would  be  to  prohibit  generation  of  such 
credits.  However,  there  is  another 
acceptable  option,  which  Michigan  has 
selected:  to  allow  shutdown  and 
curtailment  credits  to  be  generated,  but 
protect  against  the  possibility  that  use  of 
such  credits  could  compromise 
attainment  or  maintenance  by 
prohibiting  their  use  inside  an  area  that 
has  or  needs  an  attainment  or 
maintenance  plan.  Sources  will  be  able 
to  use  such  credits  in  nonattainment  or 
maintenance  areas  only  for  offsetting 
(which  is  already  allowed  under  the 
federal  new  source  review  program),  or 
if  EPA  determines  that  such  uses  are 
acceptable.  EPA  does  not  believe  that 
the  economic  gains  from  generating 
credits  through  activity  level  reductions 
provide  an  economic  incentive 
sufficient  to  promote  shutdowns  or 
ciulailments  that  would  not  otherwise 
occur. 

Comment:  EDF  objected  to  the 
liability  scheme  in  Michigan's  trading 
program,  in  which  credit  users  are  liable 
for  the  validity  of  the  credits  that  they 
use,  even  if  those  credits  were  generated 
by  another  source.  EDF  commented  that 
"the  agency  should  re-cast  the  proposed 
rule  to  rely  on  generator  liability  with 
prior  certification  of  emissions 
reduction  credits."  Detection  and 
punishment  of  non-compliance  are 
made  more  difficult  by  this  liability 
scheme,  since  assessment  of  a  user 
source's  compliance  requires 
determining  not  only  whether  sufficient 
credits  are  held  to  cover  emissions,  but 
also  determining  whether  the  credits 
themselves  are  valid.  Determining 
whether  credits  are  valid  will  be 


particularly  difficult  to  make  if  the 
credits  are  years-old.  Moreover,  the 
using  source  may  have  little  incentive  to 
assure  the  quality  of  the  credits  that  it 
uses,  since  in  enforcement  cases  it  could 
invoke  "good  faith  reliance"  on 
representations  made  by  the  credit 
generator. 

Response:  EPA  appreciates  EDF's 
concerns,  but  believes  that  the  liability 
scheme  in  Michigan's  rule  will  be 
effective.  Prior  certification  of  emission 
reduction  credits,  as  EDF  favors,  could 
strain  state  staff  resources,  potentially 
leading  to  certification  of  invalid 
credits.  Under  Michigan's  program, 
incentives  for  generators  to  assure  the 
validity  of  credits  that  they  register  will 
be  provided  by  state  audits  of  generating 
sources  combined  with  user  source 
efforts  to  assess  credit  validity.  EPA 
believes  that  the  recordkeeping 
requirements  of  Michigan's  program 
will  help  in  this  assessment,  even  for 
credits  that  are  several  years  old. 
Moreover,  user  sources  will  not  be  able 
to  invoke  "good  faith  reliance"  in  an 
enforcement  case,  given  that  Rule 
1216(1)  states  that  "notwithstanding 
another  person's  liability,  negligence,  or 
false  representation,  a  person  who  owns 
or  operates  a  source  *  *  *  shall  be 
solely  responsible  to  ensure  that  any 
affected  source  *  *  *  imder  his  or  her 
ownership  or  control  is  in  compliance 
with  all  applicable  emission  standards 
and  limitations."  Thus,  the  rules 
provide  that  user  sources  are 
responsible  for  the  validity  of  credits 
that  they  use. 

Comment:  EDF  commented  that  the 
proposed  rule  would  impose  liability 
only  for  false  or  deficient  certification  of 
credits  on  generators,  while  failing  to 
alter  the  generator's  emissions 
limitation  requirements  to  reflect  credit 
generation. 

Response:  Rule  1213(6)  states  that 
"the  methods  used  and  operational 
changes  made  to  reduce  emissions  and 
the  conditions  and  requirements  for 
emission  averaging  or  the  generation  of 
emission  reduction  credits"  become 
"legally  enforceable  operating 
requirements"  for  the  generating  source. 

Comment:  EDF  commented  that 
Michigan's  program  would  "undermine 
development  of  comprehensive  trading 
programs  and  strategies  for  addressing 
long-range  pollution  transport," 
specifically  the  NOx  budget  trading  rule 
for  the  22  states,  including  Michigan.  A 
provision  in  Michigan's  program 
addressing  the  interface  between  the 
program  and  potential  interstate  cap  and 
trade  programs  is  "inadequate  and 
exposes  a  fundamental 
misunderstanding  of  how  emissions 
trading  works."  Baseline  and  inter- 


temporal featiu^s  of  Michigan's  program 
make  it  incompatible  with  the  22-state 
NOx  reduction  program. 

Response:  Michigan's  program  will 
not  undermine  interstate  trading 
programs,  including  the  22-state  NOx 
budget  program.  EPA  is  implementing 
this  program  and  will  not  allow 
interstate  trading  to  meet  NOx 
requirements  except  through  the  EPA- 
administered  program.  Other  potential 
regional  programs  will  define  their 
requirements,  either  to  include  or  to 
exclude  use  of  ERCs  generated  under 
Michigan's  trading  program  and  other 
trading  programs,  as  appropriate. 

When  Was  Michigan's  Program 
Adopted? 

Michigan  provided  public  notification 
of  proposed  revisions  to  the  Emission 
Averaging  and  Emission  Reduction 
Credit  Trading  Rules  on  Jime,  4, 1998 
and  held  a  public  hearing  on  July  8, 
1998,  with  written  comment  requested 
on  the  same  day.  Michigan's  revised 
Emission  Averaging  and  Emission 
Reduction  Credit  Trading  Rules  were 
adopted  on  March  26,  1999.  became 
effective  April  13.  1999.  and  were 
corrected  on  April  30.  1999. 

When  Was  Michigan's  Program 
Submitted  to  EPA  and  What  Did  It 
Include? 

Michigan  submitted  its  revised 
emission  trading  SIP  revision  to  EPA  on 
July  21.  1999.  EPA  determined  the 
submittal  administratively  and 
technically  complete  on  August  23, 
1999. 

Michigan's  emissions  trading  program 
SIP  revision  included  the  following 
elements: 

•  Part  12  Emission  Averaging  and 
Emission  Reduction  Credit  Trading 
Rules,  as  amended  April  13.  1999  and 
including  changes  made  pursuant  to  a 
notification  of  obvious  correction  from 
Michigan  Department  of  Environmental 
Quality  Office  of  Regulatory  Reform 
Regulatory  Reform  Officer  to  Michigan 
Legislative  Services  Bureau  Legal 
Counsel; 

•  A  June  29.  1999  Certification  by  the 
Michigan  Attorney  General  that  ERCs  do 
not  constitute  a  property  right; 

•  An  analysis  of  ERCs  generated  prior 
to  the  effective  date  of  the  original  Part 
12  Rules  (March  16, 1999); 

•  Notice  ofERC  Generation  (NOG) 
Review  Procedures,  including  State- 
Approved  NOG  Form; 

•  Notice  of  ERC  Transfer/Trade 
(NOT)  Review  Procedures,  including 
State-Approved  NOT  Form; 

•  Notice  of  ERC  Use  or  Retirement 
(NOU)  Review  Procedures,  including 
State-Approved  NOU  Form; 
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•  Notice  of  Emission  Averaging 
(NOA)  Review  Procedures,  including 
State-Approved  NOA  Form;  and 

•  General  Program  Evaluation 
Procedures. 

Conclusion 

EPA  is  proposing  to  approve  the 
Michigan  SIP  revision  for  ozone,  carbon 
monoxide,  sulfur  dioxide,  nitrogen 
dioxide,  particulate  matter  and  lead. 
This  SIP  revision  implements 
Michigan's  Emission  Averaging  and 
Emission  Reduction  Credit  Trading 
Rides. 

EPA  is  requesting  public  comment  on 
the  issues  discussed  in  today's  action. 
EPA  will  consider  all  public  comments 
before  taking  final  action.  Interested 
parties  may  participate  in  the  federal 
rulemaking  procedure  by  submitting 
written  comments  to  the  EPA  Regional 
office  listed  in  the  ADDRESSES  section. 

Administrative  Requirements 

Under  Executive  Order  12866  (58  PR 
51735,  October  4,  1993),  this  proposed 
action  is  not  a  "significant  regidatory 
action"  and  therefore  is  not  subject  to 
review  by  the  Office  of  Management  and 
Budget.  'This  proposed  action  merely 
approves  state  law  as  meeting  federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  Because  this  rule  proposes  to 
approve  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104—4).  For  the  same  reason, 
this  proposed  rule  also  does  not 
significantly  or  uniquely  affect  the 
commimities  of  tribal  governments,  as 
specified  by  Executive  Order  13084  (63 
FR  27655,  May  10,  1998).  This  proposed 
rule  will  not  have  substantial  direct 
effects  on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  govenunent,  as 
specffied  in  Executive  Order  13132  (64 
FR  43255,  August  10,  1999),  because  it 
merely  approves  a  state  rule 
implementing  a  federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act.  This  proposed  rule  also  is  not 


subject  to  Executive  Order  13045  (62  FR 
19885,  April  23, 1997),  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS).  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729,  February  7. 1996),  in  issuing 
this  proposed  rule,  EPA  has  taken  the 
necessary  steps  to  eliminate  drafting 
errors  and  ambiguity,  minimize 
potential  litigation,  and  provide  a  clear 
legal  standard  for  affected  conduct.  EPA 
has  complied  with  Executive  Order 
12630  (53  FR  8859.  March  15. 1988)  by 
examining  the  takings  implications  of 
the  rule  in  accordance  with  the 
"Attorney  General's  Supplemental 
Guidelines  for  the  Evaluation  of  Risk 
and  Avoidance  of  Unanticipated 
Takings"  issued  under  the  executive 
order.  This  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 

List  of  Subieds  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Emission  trading.  Hydrocarbons.  Lead, 
Incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone,  Particulate  matter. 
Reporting  and  recordkeeping 
requirements,  Sulfur  dioxide.  Volatile 
organic  compounds. 

Authority:  42  U.S.C.  7401-7671(q). 
Dated:  January  19,  2001. 
David  A.  Ullrich, 

Acting  Regional  Administrator,  Region  5. 
[FR  Doc.  01-3164  Filed  2-6-01;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[NH035-1-7161b;  A-1-FRL-6942-4] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plan;  New 
Hampshire;  Discrete  Emissions 
Reductions  Trading  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTKM:  Proposed  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  is  proposing  to  conditionally 
approve  a  State  Implementation  Plan 
(Sff)  revision  submitted  by  the  State  of 
New  Hampshire.  This  revision 
establishes  regulations  for  an  emissions 
trading  program  Env-A  3100,  Discrete 
Emissions  Reductions  Trading  Program, 
which  provides  a  more  cost-effective 
mechanism  for  sources  to  meet 
regulatory  requirements  for  reducing 
oxides  of  nitrogen  and  volatile  organic 
compound  emissions.  This  action  is 
being  taken  under  the  Clean  Air  Act 
(CAA).  Public  comments  on  this 
document  are  requested  and  will  be 
considered  before  taking  final  action  on 
this  SIP  revision. 

DATES:  Comments  must  be  received  on 
or  before  March  9,  2001. 
ADDRESSES:  Comments  may  be  mailed  to 
Susan  Studlien,  Deputy  Director,  Office 
of  Ecosystem  Protection  (mail  code 
CAA),  U.S.  Environmental  Protection 
Agency,  Region  I,  JFK  Federal  Bldg., 
Boston,  MA  02203.  Copies  of  the  State 
submittal  and  EPA's  technical  support 
dociunent  are  available  for  public 
inspection  during  normal  business 
hours,  by  appointment  at  the  Office  of 
Ecosystem  Protection,  U.S. 
Environmental  Protection  Agency, 
Region  I,  One  Congress  Street,  11th 
floor,  Boston,  MA  and  at  the  Air 
Resources  Division,  Department  of 
Environmental  Services,  6  Hazen  Drive, 
PO  Box  85.  Concord.  New  Hampshire 
03302-0095. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  Dahl  at  (617)  918-1657,  or  by 
electronic  mail  at 
Dahl.Donald@EPA.GOV. 

SUPPLfMENTARY  information: 

Overview 

The  Environmental  Protection  Agency 
(EPA)  is  proposing  to  conditionally 
approve  a  State  Implementation  Plan 
(Sff)  revision  submitted  by  the  State  of 
New  Hampshire.  This  revision 
establishes  regulations  for  an  emissions 
trading  program  Env-A  3100,  Discrete 
Emissions  Reductions  Trading  Program. 
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The  following  table  of  contents 
describes  the  format  for  this 
SUPPLEMENTARY  INFORMATION  section: 

EPA's  Proposed  Action 

What  Action  Is  EPA  Proposing  Today? 

Why  Is  EPA  Proposing  This  Action? 

What  Is  Emissions  Trading? 

What  Is  Discrete  Emissions  Reduction 
Trading? 

What  Are  EPA's  Proposed  Conditions  For 
Approval? 

1.  Using  Approved  Emission 
Quantification  Protocols 

2.  Delayed  Trading 

3.  Claiming  Ownership  of  Discrete  Credits 

4.  Notifying  Metropolitan  Planning 
Organizations 

5.  Notifying  the  Federal  Land  Manager 

6.  Accounting  for  Discrete  Credits  in 
Emission  Inventory 

7.  Rule  May  Allow  Use  of  Credits  to  Avoid 
Permitting  Requirements 

8.  Rule  Allows  for  Trading  NOx  Emission 
Reductions  to  Meet  VOC  Reduction 
Requirements 

What  Other  Clarifications  Should  New 
Hampshire  Make  in  Their  Program? 

How  Can  New  Hampshire  Get  Full 
Approval  for  Their  Program? 

What  Guidance  Did  EPA  Use  to  Evaluate 
New  Hampshire's  Program? 

What  Is  EPA's  Evaluation  of  New 
Hampshire's  Program? 

New  Hampshire's  Open  Market 
Emissions  Trading  Program 

How  Do  Sources  Generate  Credits? 

How  Do  Soim:es  Use  Credits? 

What  Are  the  Other  Requirements  of 
New  Hampshire's  Program? 

How  Does  New  Hampshire's  Program 
Protect  the  Environment? 

How  Is  New  Hampshire's  Program 
Enforced? 

How  Does  New  Hampshire's  Program 
Interact  With  Title  V  Permits? 

How  Does  New  Hampshire's  Program 
Provide  for  Emissions  Quantification 
Protocols? 

When  Was  New  Hampshire's  Program 
Proposed  and  Adopted? 

When  Was  New  Hampshire's  Program 
Submitted  to  EPA  and  What  Did  it 
Include? 

Other  Significant  Items  Related  to  New 
Hampshire's  Program 

How  Does  New  Hampshire's  Program 
Avoid  Adverse  Local  Impacts  of 
Hazardous  Air  Pollutant  Emissions? 

How  Does  EPA's  Proposed  Action 
Affect  Earlier  Credits? 

How  Will  New  Hampshire  Audit  the 
Program? 

What  is  the  Basis  for  Today's 
Proposal? 

How  Will  New  Hampshire  Address 
Future  EPA  Trading  Guidance? 

What  is  the  Status  of  the  1994 
Economic  Incentive  Program? 


Conclusion 

Administrative  Requirements 

EPA's  Proposed  Action 

What  Action  Is  EPA  Proposing  Today? 

EPA  is  proposing  a  conditional 
approval  of  New  Hampshire's  Env-A 
3100.  On  January  9,  1997,  the  New 
Hampshire  Air  Resources  Division 
(ARD)  submitted  Env-A  3100  to  EPA  for 
approval  into  the  New  Hampshire  SIP. 
Additional  documentation  was 
submitted  to  EPA  by  DES  on  February 
24, 1998.  This  revision  establishes 
regulations  for  an  emissions  trading 
program  Env-A  3100,  Discrete 
Emissions  Reductions  Trading  Program 
(DER). 

Why  Is  EPA  Proposing  This  Action? 

EPA  is  proposing  this  action  to: 

•  Give  the  public  the  opportunity  to 
submit  written  comments  on  EPA's 
proposed  action,  as  discussed  in  the 
DATES  and  ADDRESSES  sections, 

•  Fulfill  New  Hampshire's  and  EPA's 
requirements  under  the  Clean  Air  Act 
(the  Act), 

•  Make  New  Hampshire's  DER 
Program  federally-enforceable. 

What  Is  Emissions  Trading? 

Air  emission  trading  is  a  program 
where  one  soim;e,  for  example  a  power 
plant,  reduces  its  emissions  below  the 
level  it  is  required  to  meet.  This  source 
then  sells  or  trades  these  reductions  as 
credits  to  another  soiute  which 
continues  to  release  emissions  above  its 
required  levels.  In  return  for  this 
flexibility,  the  second  source  must 
piuchase  additional  credits  beyond 
those  needed  to  comply,  therefore 
reducing  overall  emissions.  Emissions 
trading  uses  market  forces  to  reduce  the 
overall  cost  of  compliance  for  sources, 
while  maintaining  emission  reductions 
and  environmental  benefits. 

What  Is  Discrete  Emissions  Reduction 
Trading? 

New  Hampshire's  Discrete  Emissions 
Reduction  Trading  Program  (DER 
Program)  is  similar  to  an  Open  Market 
Emission  Trading  Program  as  described 
in  EPA's  model  Open  Market  Trading 
Rule  (OMTR)  which  was  proposed  on 
August  25,  1995  (60  FR  44290).  In  a 
Discrete  Emissions  Reduction  trading 
program,  a  source  generates  short-term 
emission  reduction  credits,  called 
discrete  emission  reductions  (DERs)  by 
reducing  its  emissions.  The  source  can 
then  use  these  discrete  credits  at  a  later 
time,  or  trade  them  to  another  source  to 
use  at  a  later  time.  The  trading  program 
relies  on  many  sources  continuing  to 
generate  new  discrete  credits  to  balance 


with  other  sources  using  previously 
generated  discrete  credits. 

For  example,  a  power  plant  adds  on 
additional  controls  that  reduce  oxides  of 
nitrogen  (  NOx)  emissions  beyond  Clean 
Air  Act  requirements.  This  emission 
reduction  could  generate  discrete 
credits.  The  power  plant  trades  these 
discrete  credits  to  an  industrial 
manufacturer  that  operates  boilers  to 
generate  process  steam.  In  the  futiue, 
the  manufacturer  can  use  the  discrete 
credits  to  meet  its  NOx  control 
requirements.  While  the  manufacturer  is 
using  the  discrete  credits,  the  power 
plant  and  other  sources  are  also 
reducing  emissions  and  generating 
discrete  credits.  But  the  manufacturer 
must  also  purchase  an  additional 
amount,  10  percent,  of  discrete  credits 
above  the  niunber  of  credits  they  would 
otherwise  need  to  comply.  The 
manufacturer,  or  any  other  source,  will 
never  use  this  additional  amoimt  for 
compliance.  This  is  known  as  a 
retirement  of  credit  to  benefit  the 
environment.  The  total  effect  is  to 
reduce  emissions. 

What  Are  EPA's  Proposed  Conditions 
for  Approval? 

EPA  is  proposing  the  following 
conditions  that  would  need  to  be  met 
before  EPA  can  approve  New 
Hampshire's  DER  Trading  Program. 
These  areas  of  New  Hampshire's  DER 
Program  do  not  fully  satisfy  EPA's 
guidance.  A  Technical  Support 
Document  (TSD),  prepared  in  support  of 
this  proposed  action,  contains  a  full 
description  of  EPA's  conditions  for 
approval.  A  copy  of  the  TSD  is  available 
upon  request  from  the  EPA  Regional 
Office  listed  in  the  ADDRESSES  section. 

1 .  Using  Approved  Emission 
Quantification  Protocols 

With  regard  to  New  Hampshire,  the 
credit  quantification  protocol  provisions 
of  Env-A  3100  mirror  EPA's  August 
1995  proposed  model  rule  language 
concerning  protocols.  However,  since 
the  proposal  there  have  been  some 
changes  made  to  EPA's  guidance 
regarding  emission  quantification 
protocols  in  trading  programs.  See 
EPA's  proposal  to  grant  conditional 
approval  of  New  Jersey's  open  market 
trading  program,  66  FR  1796.  One  of  the 
recent  changes  addresses  the  procedures 
for  adopting  alternative  protocols  in 
existing  guidance.  The  notice  for  New 
Jersey's  program  states  that  EPA 
approval  is  required  prior  to  allowing  a 
source  to  deviate  from  an  established 
EPA  emission  quantification  protocol. 
ENV-A  3107.02(b)  states  that  EPA 
approval  is  not  needed  in  advance  when 
a  soiut:e  wants  to  deviate  from 
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established  protocols  in  calculating 
emission  credits.  In  order  to  receive  full 
approval.  New  Hampshire  must  require 
that  deviations  to  existing  protocols  first 
be  approved  by  EPA  prior  to  their  use. 

2.  Delayed  Trading 

EPA  giudance  requires  emission 
trading  programs  to  require  sources  to 
purchase  credits  prior  to  the  source 
having  to  use  those  credits  to  comply 
with  their  emission  limits.  EhfV-A 
3104.11  allows  a  source,  when  credits 
are  unavailable,  to  delay  the  purchase  of 
credits  after  the  period  the  source 
needed  them  to  comply  with  emission 
limits  resulting  from  New  Hampshire's 
Reasonable  Available  Control 
Technology  requirements.  If  a  source  is 
de[>endent  on  using  emission  credits  to 
comply  with  RACT  requirements,  it  is 
the  soiure's  responsibility  to  ensure  that 
credits  will  be  available  when  it  makes 
it's  choice  not  to  add  emission  controls 
to  comply  with  the  RACT  requirements. 
Therefore,  for  full  approval  New 
Hampshire  must  require  source's  to 
have  sufficient  emission  credits  prior  to 
the  intended  use  period. 

3.  Claiming  Ownership  of  Discrete 
Credits 

Env-A  3100  states  that  a  source  is 
eligible  to  generate  discrete  credits. 
However,  New  Hampshire's  DER 
Program  is  unclear  in  a  situation  when 
different  parties  try  to  claim  the  same 
emission  reduction  fitim  a  source  as  a 
credit.  This  issue  is  significant  because 
the  rights  to  credits  generated  by  a 
particular  credit  generation  strategy  will 
be  imclear  in  some  cases.  For  instance, 
a  manufecturer  of  a  device  or  fuel 
additive  that  reduces  automobile 
emissions  might  attempt  to  register 
credits  based  on  the  sale  of  the  device 
or  fuel  additive  within  New  Hampshire. 
However,  an  owner  of  a  vehicle  fleet 
might  also  attempt  to  register  credits 
based  on  his  or  her  installation  of  those 
same  devices  or  use  of  fuel  within  the 
fleet.  Registration  of  both  sets  of  credits 
would  double  coimt  the  emission 
reductions,  leading  to  the  generation  of 
excess  credits. 

For  full  approval.  New  Hampshire 
must  address  the  issue  of  ownership 
claims  in  its  regulation  and  make 
provisions  for  reporting  ownership 
claims  in  the  Notice  and  Certification  of 
Generation. 

4.  Notifying  Metropolitan  Planning 
Organizations 

To  avoid  double-counting  the 
emission  reductions  generated  by 
mobile  sources  in  trading  programs,  the 
state  must  ensure  coordination  between 
the  emission  trading  program  and  the 


conformity  analyses  in  the  area  in 
which  the  trading  program  takes  place. 
Metropolitan  Planning  Organizations 
should  not  use  any  reductions  they 
receive  notice  about,  for  transportation 
conformity.  Similarly,  the  trading 
program  should  not  allow  use  of 
reductions  that  the  Metropolitan 
Planning  Organizations  rely  on  in  a 
transportation  conformity 
determination.  New  Hampshire  should 
require  a  generator  of  mobile-source 
emission  reductions  to  notify  the 
Metropolitan  Planning  Organizations  in 
the  area,  and  the  State  Department  of 
Transportation  of  the  generator's 
intention  to  generate  emission 
reductions.  The  generator  must  provide 
enough  information  to  the  Metropolitan 
Plaiming  Organizations  about  the  likely 
emission  reductions  from  the  activity  to 
allow  the  Metropolitan  Planning 
Organizations  to  adjust  its  regional 
coniormity  analyses  appropriately.  Once 
notified,  the  Metropolitan  Plaiming 
Organizations  may  not  use  these 
emission  reductions  to  satisfy  the 
requirement  Ibr  transportation 
conformity. 

5.  Notifying  the  Federal  Land  Manager 

EPA  has  a  policy  of  providing  special 
protection  for  Class  I  areas  (pristine 
environments  such  as  international 
parks,  large  national  parks  and 
wilderness  areas),  as  required  under 
sections  160  through  169  of  the  Act. 
New  Hampshire  has  two  Class  I  areas — 
the  Great  Gulf  Wilderness  Area  and 
Presidential  Range-Dry  River 
Wilderness  Area.  This  policy  includes 
keeping  Federal  Land  Managers 
informed  of  activities  that  could  affect 
air  quality  in  Class  I  areas.  In 
accordance  with  this  policy,  New 
Hampshire  must  revise  Env-A  3100.  or 
submit  procedures  as  part  of  the  SIP, 
which  requires  New  Hampshire  to  send 
a  notification  to  the  relevant  Federal 
Land  Manager  at  least  30  days  prior  to 
any  discrete  credit  use  activity  occurs 
approximately  within  100  kilometers  of 
a  Class  I  area. 

6.  Accounting  for  Discrete  Credits  in 
Emission  Inventory 

The  Act  requires  states  to  have  an 
emissions  inventory  that  specifically 
accoimts  for  actual  emissions  of  all 
major  stationary  sources  and  minor/area 
source  categories.  EPA's  General 
Preamble  guidance  to  the  Act  also 
requires  the  inventory  to  consider 
credits  available  for  use  as  if  they  are  in 
the  air  for  all  attaiimient 
demonstrations.  Therefore  all 
attainment  modeling  demonstrations 
must  include  all  tmused  credits,  that 
sources  can  eventually  use,  as  actual 


emissions.  While  this  can  inflate  an 
area's  actual  emissions  ifiVentory  above 
the  level  of  what  will  probably  occur,  it 
does  not  inflate  emissions  above  what 
could  potentially  occur.  For  emission 
trading  purposes,  EPA  has  and 
continues  to  require  that  attainment, 
reasonable  further  progress  and  rate-of- 
progress  demonstrations  use  a  worst- 
case  emissions  scenario.  This  is  to 
discourage  the  accumulation  of  large 
banks  of  credits  that  could  potentially 
ruin  any  attainment  plan  or 
demonstration  if  the  credits  were  all 
used  at  the  same  time.  For  full  approval 
of  Env-A  3100,  New  Hampshire  must 
submit  to  EPA  additional  information 
on  how  the  emission  inventories 
accoimt  for  imused  credits  under  New 
Hampshire's  DER  Program. 

7.  Rule  May  Allow  Use  of  Credits  To 
Avoid  Permitting  Requirements 

Env-A  3104.10  contains  a  list  of 
situations  where  DERs  caimot  be  used. 
Env-A.3104. 10(b)  correctly  states  that 
DERs  cannot  be  used  to  avoid  the 
applicabiUty  of  NSR  requirements.  This 
is  consistent  with  EPA's  policy  that 
emission  credits  cannot  be  used  to  avoid 
the  applicability  of  a  Clean  Air  Act 
Requirement.  Credits  can  only  be  used 
to  comply  with  requirements.  However, 
New  Hampshire's  rule  does  not  prohibit 
the  use  of  DERs  to  avoid  a  source's 
applicability  to  New  Hampshire's  title  V 
operating  permit  program  (state 
regulation  Env-A  609).  For  full 
approval.  New  Hampshire  must  add  to 
Env-A  3104.10  a  prohibition  on  using 
DERs  to  avoid  the  tide  V  operating 
permit  program. 

8.  Rule  Allows  for  Trading  NOx 
Emission  Reductions  To  Meet  VOC 
Reduction  Requirements 

Env-A  3104.10(f)  allows  for  NOx 
reductions  to  be  used  to  meet  VOC 
reduction  requirements  using  a  NOx  to 
VOC  ratio  of  1:1.  EPA  recognizes  that 
inter-precursor  trading  can  be  done 
under  very  limited  circumstances.  First, 
the  pollutants  being  traded  must  impact 
the  environment  in  the  same  way.  In 
New  Hampshire's  rule,  inter-precursor 
trading  is  limited  to  trading  NOx 
emission  decreases  for  VOC  emission 
increases.  Science  and  the  Clean  Air  Act 
(CAA)  recognize  that  both  NOx  and 
VOC  emissions  combine  in  the 
atmosphere  to  create  ozone  and  that  in 
some  areas  reducing  one  of  these 
pollutants  is  more  important.  In  fact, 
CAA  §  182(c)2(C)  provides  for  states 
with  ozone  problems  to  substitute  NOx 
reductions  for  VOC  reductions  in  their 
Attainment  and  Reasonable  Further 
Progress  Plans.  Second,  EPA  believes 
that  any  proposed  inter-precursor 
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emission  trade  shoidd  be  analyzed  for 
the  extent  of  impact  from  each  pollutant 
involved  in  the  trade.  For  example,  it 
would  not  make  sense  to  allow  a  trade 
of  a  decrease  of  1  ton  of  pollutant  A  for 
an  increase  of  one  ton  of  pollutant  B  if 
pollutant  B  has  a  greater  environmental 
impact  than  pollutant  A.  New 
Hampshire's  rule  allows  for  a  one  ton 
decrease  in  NOx  to  be  traded  for  a  one 
ton  increase  of  VOC.  Both  VOC  and 
NOx  impact  the  concentration  of  ozone. 

Based  on  this  policy,  in  1997,  EPA 
told  New  Hampshire  that  in  order  for 
EPA  to  accept  New  Hampshire's  trading 
program,  an  analysis  would  have  to  be 
performed  to  demonstrate  that  NOx 
emissions  impact  ozone  formation  more 
than  or  the  same  as  VOC  emissions.  On 
February  24, 1998,  New  Hampshire 
submitted  to  EPA  an  analysis  of  trading 
NOx  for  VOC  emissions.  The  analysis  is 
based  on  a  series  of  urban  airshed 
modeling  runs  which  demonstrate  that 
NOx  emissions  have  a  greater  effect  than 
VOC  reductions  on  reducing  groimd 
level  ozone  in  New  Hampshire.  Based 
on  this  supporting  docimientation,  EPA 
finds  that  a  1:1  ratio  of  NOx  for  VOC  is 
supportable  in  New  Hampshire.  This 
means  that  a  one  ton  decrease  in  NOx 
emissions  can  be  used  for  a  one  ton 
increase  of  VOC  emissions. 

Env-A  3104.10(f),  however,  also 
allows  the  state  to  increase  the  ratio  of 
NOx  to  VOC  from  1:1  to  something 
greater,  based  on  another  analysis.  The 
state  rule  requires  any  additional 
analysis  to  follow  some  general  criteria. 
The  problem  with  this  provision  is  that 
inter-precursor  emission  trades  using  a 
ratio  different  from  1:1  could  occur 
without  the  opportunity  for  EPA  or 
public  review.  It  is  critical  that  the 
public  and  EPA  are  given  the 
opportimity  to  review  any  analysis  used 
to  support  inter-precursor  emission 
trading. 

Therefore,  for  full  approval.  New 
Hampshire  must  revise  Env-A 
3104.10(f)  to  remove  the  ability  for  the 
state  to  allow  for  inter-precursor  trading 
at  a  ratio  greater  than  a  1 :1  ratio  of  NOx 
for  VOC  emissions.  In  the  future,  if  New 
Hampshire  demonstrates  that  a  different 
ratio  is  more  appropriate.  New 
Hampshire  should  revise  Env-A  3100  to 
reflect  the  new  analysis  and  submit  the 
rule  change  to  EPA  for  approval  as  a 
revision  to  the  New  Hampshire  SIP. 

What  Other  Clarifications  Should  New 
Hampshire  Make  in  Their  Program? 

In  addition  to  the  issues  which  EPA 
is  conditionally  approving  Env-A  3100, 
there  is  one  area  of  the  rule  that  New 
Hampshire  should  clarify.  New 
Hampshire  should  clarify  in  Env-A 
3110  that  it  is  a  violation  for  each  and 


every  day  within  an  averaging  period  if 
a  source  does  not  meet  the  requirements 
of  the  trading  rule  (e.g.,  have  sufficient 
discrete  emission  reductions,  keep 
records,  etc)  for  that  averaging  period. 
That  is,  a  source  will  have  30  days  of 
violations  if  a  monthly  averaging  limit 
is  not  met  and  365  days  of  violations  if 
an  annual  limit  is  not  met.  While  EPA 
understands  that  this  is  what  New 
Hampshire  meant  in  Env-A  3110,  this 
provision  is  not  an  approval  issue,  and 
clarification  would  make  the  DER 
program  more  understandable. 

How  Can  New  Hampshire  Get  Full 
Approval  for  Their  Program? 

EPA  is  proposing  conditional 
approval  of  New  Hampshire's  DER 
Program,  provided  New  Hampshire 
conunits  to  correct  the  deficiencies 
discussed  in  the  "What  are  EPA's 
Proposed  Conditions  for  Approval?" 
section,  in  writing,  on  or  before  March 
9,  2001.  New  Hampshire  must  then 
correct  the  deficiencies  and  submit 
them  to  EPA  within  one  year  of  EPA's 
final  action  on  the  DER  Trading  Program 
SIP  revision. 

If  New  Hampshire  submits  a 
commitment  to  comply  with  EPA's 
conditions,  EPA  will  publish  a  final 
conditional  approval  of  New 
Hampshire's  DER  Program.  EPA  will 
consider  all  information  submitted  prior 
to  any  final  rulemaking  action  as  a 
supplement  or  eunendment  to  the 
January  9.  1997  and  February  24, 1998 
submittals.  If  New  Hampshire  does  not 
make  the  required  commitment  to  EPA, 
EPA  is  proposing  to  disapprove  the  DER 
Program. 

What  Guidance  Did  EPA  Use  To 
Evaluate  New  Hampshire's  Program? 

EPA's  basis  for  evaluating  New 
Hampshire's  DER  Program  is  whether  it 
meets  the  SIP  requirements  described  in 
section  110  of  the  Act.  hi  1994,  EPA 
issued  Economic  Incentive  Program 
(EIP)  rules  and  guidance  (40  CFR  part 
51,  subpart  U),  which  ouUined 
reqiurements  for  establishing  EIPs  that 
States  are  required  to  adopt  in  some 
cases  to  meet  the  ozone  and  carbon 
monoxide  standards  in  designated 
nonattaiiunent  areas.  There  is  no 
requirement  for  New  Hampshire  to 
submit  an  EIP,  so  its  DER  Program  need 
not  necessarily  follow  the  EIP  rule. 
However,  since  subpart  U  also  contains 
guidance  on  the  development  of 
voluntary  EIPs,  New  Hampshire  did 
follow  certain  aspects  of  the  EIP 
guidance  in  the  development  and 
submittal  of  its  DER  Program.  Lastly,  on 
September  15, 1999  EPA  proposed 
changes  to  the  1994  EIP. 


EPA  also  published  on  August  3, 
1995,  a  proposed  policy  on  open  market 
trading  programs  and  on  August  25, 
1995,  a  model  open  market  trading  rule. 
EPA's  proposed  policy  describes  die 
elements  of  an  open  market  trading 
program  that  EPA  considers  to  be 
desirable  and  necessary  for  a  program  to 
be  approvable  as  a  SIP  revision.  "The 
proposed  policy  also  allowed  States  to 
adopt  rules  that  varied  fitim  the 
proposed  model  rule.  In  a  March  10, 
1998-letter  from  Richard  D.  Wilson, 
Acting  Assistant  Administrator  for  Air 
and  Radiation  to  Congressman  Thomas 
J.  Bliley,  EPA  clarified  its  policy  on 
open  market  trading.  The  letter  said  that 
H'A  will  work  with  states  to  develop 
open  market  programs  tailored  to  their 
individual  circumstances  and  use  the 
August  1995  proposed  as  guidance. 

Also  available  for  reference  is  EPA's 
September  18,  1997  Proposed  Action  on 
the  State  of  Michigan's  "Trading  Rules 
and  EPA's  January  9,  2001  Proposed 
Action  on  the  State  of  New  Jersey's 
Trading  Rules. 

For  mrther  discussion  of  how  these 
documents  provide  the  basis  of  today's 
proposed  action,  see  the  section  "What 
is  the  Basis  for  Today's  Proposal?' 

What  Is  EPA's  Evaluation  of  New 
Hampshire's  Program? 

EPA  has  determined  New 
Hampshire's  new  Env-A  3100 
regiUation  for  New  Hampshire's  DER 
Program  is  consistent  with  EPA's 
guidance,  except  for  the  deficiencies 
discussed  in  the  "What  are  EPA's 
Proposed  Conditions  for  Approval?" 
section.  New  Hampshire's  DER  Program 
is  based  upon  and  is  consistent  with 
EPA's  proposed  Open  Market  Policy 
and  Model  Rule  of  1995,  EPA's  proposal 
of  1997  on  Michigan's  Program,  EPA's 
proposal  of  2001  on  New  Jersey's 
Program,  and  EPA's  proposal  of  1999  to 
revise  the  EIP. 

New  Hampshire's  Env-A  3100 
contains  provisions  for  definitions, 
generation,  transfer,  verification  and  use 
of  discrete  credits,  the  registry, 
geographic  restrictions,  recordkeeping, 
public  availability,  demonstrating 
compliance  and  penalties. 

Given  the  documentation  in  the  SIP 
submittal  and  the  provisions  of  New 
Hampshire's  DER  Program,  EPA 
believes  New  Hampshire  has 
demonstrated  the  State's  other 
regulations  will  achieve  at  least  the 
same  quantity  of  NOx  and  volatile 
organic  compound  (VOC)  emission 
reductions,  with  or  without  the  DER 
Program.  Furthermore,  given  the  extra 
reductions  inherent  in  New 
Hampshire's  reasonably  available 
control  technology  (RACT)  program,  the 
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State  will  continue  to  meet  the 
reasonable  further  progress  and  SIP 
attainment  requirements.  Based  upon 
these  analyses  and  documentation,  and 
a  requirement  to  conduct  a  periodic 
program  audit,  EPA  believes  that  New 
Hampshire's  DER  Program  will  not 
interfere  with  any  applicable 
requirement  concerning  attainment  and 
reasonable  hirther  progress,  or  any  other 
applicable  requirement  of  the  Act. 

EPA  has  also  determined,  with  the 
exceptions  discussed  in  the  "What  are 
EPA's  Proposed  Conditions  for 
Approval?"  section,  the  emission 
quantification  protocol  criteria, 
monetary  penalty  structure,  geographic 
scope  of  trading,  early  reduction  credit, 
and  program  audit  provisions  of  New 
Hampshire's  DER  Program  are 
consistent  with  EPA's  guidance. 

A  TSD,  prepared  in  support  of  this 
proposed  action,  contains  the  full 
description  of  New  Hampshire's 
submittal  and  EPA's  evaluation.  A  copy 
of  the  TSD  is  available  upon  request 
from  the  EPA  Regional  Office  listed  in 
the  ADDRESSES  section. 

New  Hampshire's  Open  Market 
Emissions  Trading  Program 

How  Do  Sources  Generate  Credits? 

Sources  participating  in  the  DER 
Program  generate  discrete  credits  by 
reducing  emissions  below  a  baseline 
over  a  discrete  time  period.  The 
generation  baseline  is  established  by 
existing  requirements,  and  is 
determined  by  the  lower  of  allowable 
emissions  or  actual  past  emissions. 
Sources  which  generate  discrete  credits 
must  submit  a  "Notice"  to  the  state, 
which  includes  information  about  the 
source  generating  the  reductions,  the 
.  methods  of  generating  the  reductions, 
the  amount  of  reductions,  and  the 
methods  used  to  measure  the 
reductions.  An  official  representative  of 
the  source  must  certify  the  following: 

•  Information  in  the  Notice  is  true, 
accurate  and  complete, 

•  Emission  reductions  generated  are 
real  and  surplus, 

•  The  emission  quantification 
protocol  used  to  calculate  the  emissions 
reductions,  and 

•  A  prohibited  generation  strategy  is 
not  the  basis  for  the  emission  reduction. 

How  Do  Sources  Use  Credits? 

New  Hampshire's  DER  Program 
requires  discrete  credits  to  be  assigned 
a  unique  serial  number  by  the  state 
before  they  are  used.  The  source  using 
the  credits  must  hold  the  credits  prior 
to  the  compliance  period  for  which  the 
credits  are  going  to  be  used.  The  user 
must  submit  a  notice  of  intent  to  use  the 


credits  at  least  30  days  prior  to  the  use 
period.  Sources  that  wish  to  trade  or  use 
discrete  credits  must  provide  notices  to 
the  state  with  information  about  the 
source's  intent  to  use  discrete  credits,  as 
well  as  the  source's  use  of  the  discrete 
credits.  The  notices  must  also  include: 

•  Number  of  discrete  credits  to  be 
used, 

•  The  requirements  the  source  will 
comply  with  through  the  use  of  discrete 
credits, 

•  Copy  of  the  generation  Notice  for 
the  discrete  credits  used, 

•  Statements  that  the  discrete  credits 
were  not  previously  used  or  retired,  and 

•  Certifications  similar  to  the  other 
Notices. 

A  generating  source  can  use  discrete 
credits  at  a  later  time,  or  trade  them  to 
another  source  to  use  at  a  later  time.  The 
source  using  discrete  credits  must 
purchase  an  additional  10  percent  of 
discrete  credits  above  the  number  of 
credits  they  would  otherwise  need  to 
comply.  This  additional  amoimt  is  not 
used  for  compliance,  but  retired  to 
benefit  the  environment. 

What  Are  the  Other  Requirements  of 
New  Hampshire's  Program? 

New  Hampshire's  DER  Program  also 
contains  requirements  on  the  geographic 
scope  of  trading,  recordkeeping,  public 
availability  of  information,  and 
quantification  protocols. 

Sources  can  trade  VOC  or  NOx 
discrete  credits.  Discrete  credits  must  be 
designated  as  either  ozone  season  (May 
1  through  September  30)  or  non-ozone 
season  credits.  Discrete  credits 
generated  outside  of  the  ozone  season 
cannot  be  used  during  the  ozone  season. 

How  Does  New  Hampshire's  Program 
Protect  the  Environment? 

New  Hampshire  submitted  these  rules 
as  a  SIP  revision  to  allow  sources  which 
emit  ozone  precursors — NOx  and 
VOCs — flexibility  in  complying  with 
requirements  already  in  the  SIP.  The 
program  provides  emissions  sources 
with  a  financial  incentive  to  reduce 
emissions  below  levels  required  by 
applicable  Federal  and  State 
requirements  and  below  the  source's 
actual  emissions  of  the  recent  past. 
Sources  that  make  these  extra 
reductions  going  beyond  requirements 
generate  discrete  credits  that  they  can 
use  later  or  sell  to  other  sources. 
Discrete  credits  may  be  used  by  sources 
to  comply  with  emissions  limits.  The 
program  is  not  a  means  of  limiting 
emissions;  instead,  trading  is  meant  to 
provide  an  opportunity  to  comply  with 
existing  emission  limits  in  a  more  cost 
effective  manner. 


However,  the  DER  Program  protects 
the  environment  in  several  ways: 

•  New  Hampshire  has  demonstrated 
that  in  each  ozone  season  the  number  of 
discrete  credits  generated  will  be  equal 
to  or  greater  than  the  number  used, 

•  'Tne  calculation  of  the  number  of 
discrete  credits  needed  for  use  is 
conservative  since  the  source  must 
retire  an  additional  10  percent  of 
credits,  and 

•  The  DER  Program  specifically 
requires  credits  to  be  surplus  to 
reductions  already  relied  on  in  the  SIP. 

How  Is  New  Hampshire's  Program 
Enforced? 

New  Hampshire's  DER  Program 
divides  compliance  responsibilities 
between  the  generator  and  user  of 
discrete  credit.  In  general,  the  generator 
and  user  are  responsible  for  actions 
within  his  or  her  control,  and  a 
generator  or  user  is  in  violation  of  Env- 
A  3100  if  they  do  not  fulfill  their 
respective  responsibilities. 

The  generator  is  responsible  for 
ensuring  that  it  has  created  discrete 
credits  according  to  the  DER  Program 
and  that  the  discrete  credits  are  real, 
suj^lus,  and  properly  quantified. 

The  user  is  responsible  for  ensiuing 
that  its  use  of  discrete  credits  complies 
with  the  provisions  of  the  DER  Program, 
including  the  prohibitions  on  use  (Env- 
A  3104.10).  A  user  is  also  responsible 
for  ensuring  a  discrete  credit  is  not  used 
unless  the  credit  is  verified,  the  credit 
was  not  previously  used  or  retired,  and 
the  discrete  credit  is  valid.  In  any 
enforcement  action,  the  generator  and 
user  bear  the  burden  of  proof  on  each 
of  their  respective  responsibilities 

How  Does  New  Hampshire's  Program 
Interact  With  Title  V  Permits? 

The  purpose  of  the  Tide  V  permitting 
program,  codified  in  40  CFR  Part  70,  is 
to  ensure  that  a  single  document 
identifies  all  applicable  requirements 
under  the  Act  for  sources  that  are 
"major  sources"  or  are  otherwise 
required  to  obtain  a  federally 
enforceable  operating  permit.  Part  70 
contains  provisions  designed  to 
streamline  the  process  of  modifying 
operating  permits  for  facilities  that  wish 
to  participate  in  an  emissions  trading 
program  like  the  New  Hampshire's  DER 
program.  See,  e.g.,  40  C.F.R. 
§§  70.6(a)(8),  70.7(e)(2)(B). 

How  Does  New  Hampshire's  Program 
Provide  for  Emissions  Quantification 
Protocols? 

A  key  element  in  the  design  and 
implementation  of  trading  programs, 
including  open  market  trading 
programs,  is  methods  for  quantifying 
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amounts  of  emissions.  Precisely 
determining  these  amoimts  would  be 
important  to  determine  the  amount  of 
emissions  by  which  a  source  may  be 
exceeding  its  SIP  or  permit  limits,  and 
therefore  the  amoimt  of  emissions 
reductions  the  source  would  need  to 
acquire  in  an  emissions  trade  in  order 
to  meet  those  limits;  as  well  as  the 
amount  of  emissions  a  source  may 
generate  to  sell.  These  methods  are  often 
referred  to  as  emissions  quantification 
protocols,  or,  simply,  protocols. 

In  its  notice  regarding  the  New  Jersey 
Trading  Program,  EPA  identified  as  an 
issue  the  question  of  whether  protocols 
maybe  included  in  a  Tide  V  permit  in 
lieu  of  the  SIP  itself.  For  a  more 
complete  discussion  of  this,  see  the  New 
Jersey  Notice,  66  FR  1796.  However, 
EPA  proposes  to  approve  New 
Hampshire's  DER  Program  on  the  basis 
that  at  the  time  New  Hampshire  adopted 
and  submitted  it  to  EPA,  New 
Hampshire  relied  on  the  guidance 
provided  at  that  time.  As  a  result,  EPA 
proposes  to  approve  the  provisions  of 
the  DER  Program  that  the  SIP  must 
include  criteria  for  protocol 
development  but  not  the  protocols 
themselves. 

When  Was  New  Hampshire's  Program 
Adopted? 

1 1  New  Hampshire  adopted  the  DER 
program  on  January  13, 1997. 

When  Was  New  Hampshire's  Program 
Submitted  to  EPA  and  What  Did  it 
Include? 

EPA  received  New  Hampshire's 
submittal  of  its  DER  Program  SIP 
revision  to  EPA  on  January  28, 1997. 
The  rule  was  deemed  administratively 
and  technically  complete  by  operation 
of  law  on  July  28, 1997.  Additional 
information  was  submitted  by  New 
Hampshire  on  February  24, 1998. 

New  Hampshire's  DER  Program  SIP 
revision  included  the  following 
elements: 

1 1  •  Env-A  3100  and 
1 1  •  Modeling  analysis  to  support  inter- 
precursor  emission  trading,  specifically, 
NOx  emission  decreases  to  meet  VOC 
emission  reduction  requirements. 

Other  Significant  Items  Related  to  New 
Hampshire's  Program 

How  Does  New  Hampshire's  Program 
Avoid  Adverse  Local  Impacts  of 
Hazardous  Air  Pollutant  Emissions? 

In  VOC  trading  programs,  it  is 
important  to  recognize  that  many  VOCs 
are  also  classified  as  hazardous  air 
pollutants  (HAPs).  EPA  is  committed  to 
protecting  the  health  and  environment 
of  local  communities  from  any  negative 


impacts  related  to  VOC  trading.  EPA  is 
also  committed  to  providing  flexibility 
for  local  decision  making  that  can  allow 
for  different  circimistances  in  different 
localities. 

While  sources  involved  in  VOC 
trading  are  required  to  meet  all 
applicable  current  and  future  air  toxics 
requirements,  such  as  maximum 
achievable  control  technology  (MACT), 
EPA  believes  VOC  trading  programs 
should  build  in  additional  safeguards 
for  HAPs.  hi  the  September  15,  1999, 
proposed  revisions  to  the  EIP  guidance, 
EPA  outlined  a  draft  framework  for 
addressing  HAP-related  issues  in  VOC 
trading  programs.  The  draft  framework 
says  VOC  trading  programs  must 
contain  the  following  general 
safeguards: 

•  A  program  review  of  the  trading 
program  to  evaluate  the  impacts  of  VOC 
trades  involving  HAPs  on  the  health  and 
environment  of  local  commimities, 

•  Prevention  and/or  mitigation 
measures  to  address  any  negative 
impacts, 

•  Public  participation  in  program 
design,  implementation  and  evaluation, 
and 

•  Availabihty  of  sufficient 
information  for  meaningful  review  and 
participation. 

EPA  believes  New  Hampshire's  DER 
Program  is  consistent  with  the  proposed 
framework  for  addressing  HAP-related 
issues  in  VOC  trading  programs  as 
outlined  below,  even  though  New 
Hampshire  adopted  its  DER  Program 
prior  to  the  proposed  revisions  to  the 
EIP. 

Periodic  Program  Evaluation  Provisions 

Env-A  3109  requires  New  Hampshire 
to  audit  the  DER  Program  and  assess  the 
effects  of  toxic  emission  resulting  from 
the  DER  Program.  This  audit  is  made 
available  to  the  public  within  one  year 
after  the  audit  begins.  Evaluation  can 
also  occur  on  a  source-by-source  basis 
through  the  public  accessibility  of  the 
Notice  and  Certification  of  emission 
credit  generation  and  use. 

Prevention  and  Mitigation  Provisions 

New  Hampshire's  DER  program  is 
more  restrictive  than  EPA's  proposed 
open  market  trading  model  nile  with 
respect  to  HAPs.  The  proposed  model 
rule  requires  a  user  source  to  disclose 
the  amount  of  HAPs  emitted  as  a  result 
of  the  use  of  discrete  credits  and  certify 
compliance  with  the  state's  ambient  air 
levels  (AAL).  AAL's  are  defined  in  New 
Hampshire's  Regulated  Toxic  Air 
Pollutants,  Env-A  1400.  This  state 
regulation  requires  existing,  new,  or 
modified  sources  to  demonstrate  that 
permitted  emissions  from  the  source  do 


not  violate  the  ambient  air  limits 
established  by  Env-A  1400.  The  DER 
Program  requires  each  source  to  certify 
that  any  emission  trade  will  not  effect 
the  source's  compliance  with  the  AALs. 
The  public  is  further  protected  because 
New  Hampshire  uses  risk  analysis  as  the 
basis  for  developing  AALs. 

Public  Participation  Provisions 

In  developing  the  DER  program.  New 
Hampshire  created  a  work  group  called 
Emission  Reduction  Trading  Advisory 
Committee,  which  met  on  a  monthly 
basis  during  program  development.  New 
Hampshire  also  held  a  public  hearing  on 
October  10, 1996  to  discuss  the  rule 
before  finalizing  the  rule  in  1997. 

Information  Availability  Provisions 

New  Hampshire's  program  requires 
each  generator  and  user  of  emission 
credits  to  analyze  the  impact  on  air 
toxic  emissions  resulting  ftxjm  VOC 
emission  trading.  In  cases  where  a 
source  is  required  to  have  an  operating 
permit.  New  Hampshire  requires  the 
emission  trade  information  to  be 
attached  to  the  permit. 

As  of  this  writing,  EPA  believes  New 
Hampshire's  DER  Program  is  consistent 
with  EPA's  current  thinking  on 
addressing  HAP-related  issues  in  VOC 
trading  programs.  As  EPA  develops 
additional  guidance,  EPA  will  provide 
this  guidance  to  New  Hampshire  as  the 
State  continues  to  discuss  these  and 
other  issues  in  the  program  audit  and, 
where  appropriate,  require  New 
Hampshire  to  revise  the  DER  Program. 

How  Does  EPA 's  Proposed  Action  Affect 
Earlier  Credits? 

Upon  a  final  approval  of  New 
Hampshire's  DER  SIP  revision,  Env-A 
3100  will  be  federally-enforceable. 
Since  Env-A  3100  is  a  SIP  flexibility 
mechanism,  compliance  with  its  terms 
is  essential  in  order  to  avoid  complying 
with  other  applicable  requirements  of 
the  SIP.  Also,  the  generator  may  have 
other  responsibilities  related  to  proper 
quantification  of  the  discrete  credits. 
EPA  suggests  that  the  generators  and 
any  users  of  the  discrete  credits  review 
these  specific  discrete  credit  generation 
strategies  before  Env-A  3100  becomes 
subject  to  EPA  enforcement. 

How  Will  New  Hampshire  Audit  the 
Program? 

Env-A  3109  requires  New  Hampshire 
to  conduct  a  program  audit  every  three 
years,  begiiming  no  later  than  1999. 
New  Hampshire  has  submitted  a 
program  audit  that  summarizes 
emission  trades  through  1998. 
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What  is  the  Basis  for  Today's  Proposal? 

As  discussed  in  the  section  "What 
Guidance  Did  EPA  Use  to  Evaluate  New 
Hampshire's  Program?"  the  1994  EIP 
includes  requirements  for  mandatory 
EIPs  and  guidance  for  voluntary  EIPs.  40 
CFR  part  51,  subpart  U;  59  FR  16690. 
EPA  proposed  revised  guidance  to 
accommodate  open  market  trading 
programs,  by  notices  dated  August  3, 
1995,  60  FR  39668,  and  August  25, 
1995,  60  FR  44290.  EPA  received 
comments  on  both  of  these  proposals. 
EPA  proposed  action  on  a  Michigan 
emission  trading  program  by  notice 
dated  September  18,  1997,  62  FR  48972. 
EPA  proposed  action  on  a  New  Jersey 
emission  trading  program  by  notice 
dated  January  9,  2001,  66  FR  1796.  EPA 
also  proposed  revisions  to  the  EIP  on 
September  15,  1999.  64  FR  50086. 

in  addition,  in  a  letter  to  Congressman 
Thomas  J.  Bliley,  dated  March  10. 1998. 
Richard  D.  Wilson.  EPA's  Acting 
Assistant  Administrator  for  Air  and 
Radiation,  stated  that  EPA  would  "work 
with  the  States  to  develop  open  market 
programs  tailored  to  their  individual 
circumstances.  In  this  process  EPA  and 
the  States  are  using  the  August  1995 
[open  market  trading]  proposal  as 
guidance  and  taking  into  account  both 
State  circiunstances  and  the  many 
useful  comments  we  received  in 
response  to  the  proposal." 

New  Hampshire  adopted  its  SIP  on 
January  13, 1997  and  submitted  it  to 
EPA  on  January  21. 1997.  In  response  to 
requests  by  EPA.  New  Hampshire 
supplemented  the  submittal  with 
modeling  analysis  to  support  inter- 
precursor  trading  on  February  24, 1998. 
By  notice  dated  September  15, 1999, 
EPA  proposed  revised  guidance  for 
economic  incentive  programs.  64  FR 
50086.  That  proposal  would  revise  in 
certain  respects  the  Agency  guidance 
provided  in  the  1994  EIP,  the  1995  open 
market  trading  program  proposals  and 
the  guidance  provided  in  the  1997  EPA 
proposal  to  approve  the  Michigan 
program  and  the  2001  EPA  proposal  to 
approve  the  New  Jersey  program.  The 
public  comment  period  on  the 
September  15, 1999  proposal  ended 
December  10,  1999.  EPA  is  currently 
considering  the  public's  comments  in 
developing  a  final  revision  to  the  EIP 
guidance. 

In  developing  its  DER  SIP  revision. 
New  Hampshire  relied  on  EPA's 
statements  that  New  Hampshire  could 
base  its  SIP  revision  on  the  1995  open 
market  trading  proposal.  New 
Hampshire's  submittal  of  the  SIP 
revision  also  accorded  with  EPA's 
representations  to  Congressman  Bliley 
that  States  could  use  the  1995  guidance 


to  assist  them  in  developing  their  open 
market  trading  programs.  EPA  mostly 
evaluated  the  SIP  revision  against  the 
guidance  available  at  the  time  of  the 
program's  development  and  submittal. 
In  light  of  this  reliance,  EPA  is  today 
proposing  to  approve  the  New 
Hampshire's  SIP  revision,  except  for  the 
deficiencies  discussed  in  the  "What  are 
EPA's  Proposed  Conditions  for 
Approval?"  section.  In  doing  so,  EPA  is 
proposing  to  apply,  on  an  interim  basis, 
both  the  1995  open  market  trading 
program  proposals,  the  1999  proposed 
revisions  to  the  EIP,  and  the  guidance 
contained  in  the  1997  EPA  proposal  to 
approve  the  Michigan  program  and  the 
2001  EPA  proposal  to  approve  the  New 
Jersey  program,  recognizing  that  some 
aspects  of  these  proposals  may  be 
further  revised  by  the  policies  of  the 
1999  EIP  proposal,  if  and  when  it  is 
finalized. 

How  Will  New  Hampshire  Address 
Future  EPA  Trading  Guidance? 

EPA  believes  the  basis  for  today's 
proposed  action  is  a  reasonable 
approach  in  the  interest  of  supporting 
trading  programs.  However,  due  to 
EPA's  lack  of  experience  with  open 
market  trading  programs  and  the  many 
issues  that  such  programs  raise,  EPA 
will  use  any  future  final  revised  EIP 
guidance  as  a  basis  for  re-evaluating 
New  Hampshire's' DER  Program,  in 
coordination  with  the  State,  to  ensure 
that  its  operation  is  consistent  with  the 
Clean  Air  Act  and  federal  regulation. 
EPA  will  notify  the  State  of  any 
deficiencies  in  the  DER  Program,  within 
18  months  after  EPA  issues  a  final 
revised  "EIP  guidance.  As  with  any  SIP, 
EPA  may  require  New  Hampshire  to 
revise  the  DER  Program  where  necessary 
and  re-submit  the  DER  Program 
according  to  the  requirements  and 
deadlines  under  section  110(k){5)  of  the 
Act.  According  to  section  110(k)(5), 
New  Hampshire  may  have  up  to  18 
months  to  revise  and  re-submit  the  DER 
Program  after  EPA  notifies  the  State  of 
any  deficiencies. 

What  is  the  Status  of  the  1994  Economic 
Incentive  Program? 

The  1994  EIP  established,  through 
notice-and-comment  action,  rules  for 
mandatory  EIPs  and  guidance  for 
voluntary  EIPs.  Any  final  action  that 
EPA  may  take  to  approve  the  New 
Hampshire  DER  Program,  to  the  extent 
that  action  differs  from  the  guidance 
portion  of  the  1994  EIP,  would  revise 
that  portion  of  the  1994  EIP  action  only 
for  purposes  of  today's  action  on  the 
New  Hampshire  SIP  submittal.  EPA's 
proposed  1999  EIP  guidance,  once 
completed  through  aotice-and-conunent 


action,  may  further  revise  the  guidance 
portion  of  the  1994  EIP  action. 

Conclusion 

EPA  is  proposing  to  approve 
conditionally  the  New  Hampshire  SIP 
revision  for  Env-A  3100.  This  SIP 
revision  implements  New  Hampshire's 
DER  Program.  EPA  is  proposing 
conditional  approval  of  New 
Hampshire's  DER  Program,  provided 
New  Hampshire  conmiits  to  correct  the 
deficiencies  discussed  in  the  "What  are 
EPA's  Proposed  Conditions  for 
Approval?"  section,  in  writing,  on  or 
before  March  9,  2001.  New  Hampshire 
must  then  correct  the  deficiencies  and 
submit  them  to  EPA  within  one  year  of 
EPA's  final  action  on  the  DER  SIP 
revision. 

If  New  Hampshire  submits  a 
conunitment  to  this  effect,  EPA  will 
publish  a  final  conditional  approval  of 
New  Hampshire's  DER  Program.  EPA 
will  consider  all  information  submitted 
prior  to  any  final  rulemaking  action  as 
a  supplement  or  amendment  to  the 
January  21,  1997  submittal.  If  New 
Hampshire  does  not  make  the  required 
commitment  to  EPA,  EPA  is  proposing 
in  the  alternative  to  disapprove  the  DER 
Pro-am. 

HPA  is  requesting  public  comment  on 
the  issues  discussed  in  today's  action. 
EPA  will  consider  all  public  comments 
before  taking  final  action.  Interested 
parties  may  participate  in  the  Federal 
rulemaking  procedure  by  submitting 
written  comments  to  the  EPA  Regional 
office  listed  in  the  ADDRESSES  section. 

Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  This 
action  merely  approves  state  law  as 
meeting  Federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 
Accordingly,  the  Administrator  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  Because  this  rule  approves  pre- 
existing requirements  imder  state  law 
and  does  not  impose  any  additional 
enforceable  duty  beyond  that  required 
by  state  law,  it  does  not  contain  any 
unfunded  mandate  or  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4). 
For  the  same  reason,  this  rule  also  does 
not  significantly  or  uniquely  affect  the 
commimities  of  tribal  governments,  as 
specified  by  Executive  Order  13084  (63 
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FR  27655,  May  10,  1998).  This  rule  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  cunong  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10.  1999).  because  it  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23,  1997).  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions.  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729,  February  7,  1996),  in  issuing 
this  rule,  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859,  March  15, 1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U^.C.  3501  et  seq.). 

list  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
(toUution  control.  Hydrocarbons, 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compounds. 

Authority:  42  U.S.C.  7401  et  seq. 
Dated:  January  19,  2001. 
Mindy  S.  Lubber, 

Regional  Administrator,  EPA-New  England. 
|FR  Doc.  01-3160  Filed  2-6-01;  8:45  am) 
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ENVIRONMErfTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[DE043-1030b;  FRL-6941-4] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Approval  and  Promulgation  of  Air 
Quality  implementation  Plans; 
Delaware;  Revisions  to  New  Source 
Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  convert  its 
conditional  approval  of  Delaware's 
revised  New  Soiut;e  Review  (NSR) 
regulations  to  a  full  approval  and  to 
incorporate  those  regulations  into  the 
Delaware  State  Implementation  Plan 
(SIP).  In  the  Final  Rules  section  of  this 
Federal  Register.  EPA  is  taking  direct 
final  action  to  convert  the  conditional 
approval  to  full  approval  as  a  direct 
final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  submittal  and 
anticipates  no  adverse  comments,  ff  no 
adverse  comments  are  received  in 
response  to  this  action,  no  further 
activity  is  contemplated.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time. 
EFFECTIVE  DATE:  Conunents  must  be 
received  in  writing  by  March  9,  2001. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Makeba  Morris,  Chief, 
Permits  and  Technology  Assessment 
Branch,  Mailcode  3AP11,  U.S. 
Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hoius  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  III.  1650  Arch  Street. 
Philadelphia.  Permsylvania  19103;  and 
the  Delaware  Department  of  Natural 
Resources  &  Environmental  Control.  89 
Kings  Highway.  P.O.  Box  1401,  Dover, 
Delaware  19903. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Miller,  (215)  814-2068,  at  the 
EPA  Region  III  address  above,  or  by  e- 
mail  at  miller.linda@epa.gov. 
SUPPl£MENTARY  INFORMATION:  For 
further  information  on  EPA's  proposed 


action  to  convert  its  conditional 
approval  of  revisions  to  Delaware's  New 
Soiuce  Review  Program  to  a  full 
approval,  please  see  the  information 
provided  in  the  direct  final  action,  with 
the  same  title,  that  is  located  in  the 
"Rules  and  Regulations"  section  of  this 
Federal  Register  publication. 

Dated:  January  17.  2001. 
Bradley  M.  Campbell, 

Regional  Administrator.  Reffon  III. 

[FR  Doc.  01-3159  Filed  2-6-01;  8:45  am) 
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DEPARTMENT  OF  COMIMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 
P.D.012301A] 

Western  Pacific  Fishery  IManagement 
Council;  Public  Meetings  and  Hearing 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting/public 

hearing. 

summary:  The  Western  Pacific  Fishery 
Management  Coimcil  (Council)  will 
hold  its  108th  meeting  February  12 
through  February  15.  2001.  in  Honolulu, 
HI. 

DATES:  The  Council's  Standing 
Committees  will  meet  on  February  12, 
2001,  from  7:30  a.m.  to  5:30  p.m.  The 
full  Council  meeting  will  be  held  on 
February  13,  2001,  from  9  a.m.  to  5  p.m. 
and  February  14  and  15.  2001,  from  8:30 
a.m.  to  5  p.m.  A  public  hearing  vdll  be 
held  on  February  13,  2001.  at  4  p.m.  on 
a  framework  amendment  to  extend  the 
Northwestern  Hawaiian  Islands  (NWHI) 
lobster  fishery  closure.  See 
SUPPLEMENTARY  INFORMATION  for  specific 
dates  and  times  for  these  meetings  and 
the  hearing. 

ADDRESSES:  The  Council  meeting. 
Standing  Committee  meetings,  and 
public  hearing  will  be  held  at  the  Ala 
Moana  Hotel.  410  Atkinson  Drive. 
Honolulu,  HI;  telephone:  808-955-4811. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kitty  M.  Simonds,  Executive  Director; 
telephone:  808-522-8220. 
SUPP1.EMENTARY  INFORMATION: 

Dates  and  Times 

Committee  Meetings 

The  following  Standing  Committees 
of  the  Coimcil  will  meet  on  February  12, 
2001.  Enforcement/Vessel  Monitoring 
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System  (VMS)  from  7:30  a.m.  to  9:30 
a.m.;  International  Fisheries/Pelagics 
from  9:30  a.m.  to  11:30  a.m.;  Executive/ 
Budget  and  Program  from  11:30  a.m.  to 
1:30  p.m.;  Precious  Corals  from  1:30 
p.m.  to  3  p.m.;  Crustaceans  from  1:30 
p.m.  to  3  p.m.;  Bottomfish  from  3  p.m. 
to  4:30  p.m;  Ecosystem  and  Habitat  from 
3  p.m.  to  4:30  p.m.;  and  Fishery  Rights 
of  Indigenous  People  from  4:30  p.m.  to 
5:30  p.m. 

Public  Hearing 

A  public  hearing  will  be  held  on 
February  13,  2000,  at  4  p.m.  on  a 
framework  amendment  to  extend  the 
NWHI  lobster  fishery  closiu^. 

The  agenda  during  the  full  Council 
meeting  will  include  the  items  listed 
below.  In  addition,  the  Council  will 
hear  recommendations  from  its  advisory 
panels,  plan  teams,  scientific  and 
statistical  committee,  and  other  ad  hoc 
groups.  Public  comment  periods  will  be 
provided  throughout  the  agenda.  The 
order  in  which  agenda  items  are 
addressed  may  change.  The  Coimcil  will 
meet  as  late  as  necessary  to  complete 
scheduled  business. 

Agenda 

1.  Introductions 

2.  Approval  of  Agenda 

3.  Approval  of  107th  Meeting  Minutes 

4.  Island  Reports 

A.  American  Samoa 

B.  Guam 

C.  Hawaii 

D.  Commonwealth  of  the  Northern 
Mariana  Islands  (CNMI) 

5.  Federal  Fishery  Agency  and 
Organization  Reports 

A.  Department  of  Commerce 

(1)  NMFS 

(a)  Southwest  Region,  Pacific  Island 
Area  Office 

(b)  Southwest  Fisheries  Science 
Center,  La  Jolla  and  Honolulu 
Laboratories 

(2)  NOAA  General  Counsel, 
Southwest  Region 

B.  Department  of  the  Interior 

(1)  U.S.  Fish  and  WUdlife  Service 
(USFWS) 

C.  U.S.  State  Department 

6.  Enforcement 

A.  U.S.  Coast  Guard  activities 

B.  NMFS  activities 

C.  Commonwealth,  Territories,  and 
State  activities 

D.  Report  on  State/NMFS/USCG 
meeting 

E.  Cooperative  agreements  for  Guam/ 
CNMI 

F.  Status  of  violations 


7.  VMS 

A.  Hawaii  VMS  report 

B.  Report  on  national  VMS  efforts 

C.  Assessment  of  VMS  needs  in 
American  Samoa,  Guam,  CNMI 

8.  Precious  Corals 

A.  Status  of  1999  fi-amework 
amendment  regarding  new  harvesting 
requirements 

B.  Status  of  2000  frameworii 
adjustment  regarding  Hawaiian  Islands 
exploratory  area  quota  increase 

C.  Precious  Coral  draft  environmental 
impact  statement  (EIS) 

9.  Bottomfish  Fisheries 

A.  Status  of  the  stocks 

B.  Status  of  the  fishery:  litigation. 
Biological  Opinion  (BO),  observers 

C.  StahisofDEIS 

10.  Crustacean  Fisheries 

A.  Framework  measiire  for  closure  of 
the  fishery 

B.  Status  of  spring  research  tagging 
charter 

C.  Status  of  plans  for  5-year  review/ 
technical  review  panel 

D.  StahisofDEIS 

E.  Public  hearing  on  a  framework 
amendment  to  extend  the  NWHI  lobster 
fishery  closure. 

In  early  2000,  while  developing  the 
estimate  of  the  annual  exploitable 
lobster  population  and  harvest  guideline 
for  the  NWHI  commercial  lobster 
fishery,  NMFS*  scientists  noted 
increasing  uncertainty  in  model 
parameter  estimates,  as  well  as 
problems  with  the  model  assumptions, 
and  concluded  that  the  estimates  may 
be  inaccurate  and  shoidd  be  used 
cautiously. 

The  underlying  concern  with  these 
population  estimates  revolves  around 
the  use  of  mixed  species  and  spatially 
disaggregated  data  (i.e.,  under  bank- 
specific  harvest  guidelines  first 
implemented  in  1998)  in  an  algorithm 
designed  to  estimate  aggregated,  single 
species  popidations. 

Specific  concerns  siuroiuid  the 
validity  of  the  following  assumptions  of 
the  model:  that  homogeneous 
population  dynamics  exist  between 
banks;  that  there  is  constant  recruitment 
throughout  the  NWHI;  that  the  model's 
catchability  estimates  are  correct;  that 
natural  mortality  is  constant  irrespective 
of  species,  age,  or  sex;  and  that 
commercial  catch  per  imit  of  effort 
(CPUE)  is  a  reliable  index  of  lobster 
abundance  in  the  NWHI.  Based  on  new 
information  bom  research  surveys, 
tagging  data,  and  recent  advances  in 
NMFS'  understanding,  these 
assumptions  have  been  increasingly 
called  into  question.  Declining 


commercial  CPUE  in  recent  years 
suggests  that  lobster  populations  are  not 
rebuilding.  Based  on  the  above 
problems,  including  reductions  in  both 
catches  and  catch  rates,  NMFS  closed 
the  NWHI  commercial  lobster  fishery  for 
the  2000  lobster  season  as  a 
precautionary  measure.  NMFS  scientists 
are  continuing  work  to  refine  the  model 
used  to  estimate  exploitable 
populations,  as  well  as  to  gather  fishery 
independent  data  that  can  be  used  to 
reassess  the  model's  assumptions  and 
parameters.  A  charter  tagging  cruise  is 
tentatively  plaimed  for  the  spring  and  a 
research  cruise  for  the  summer  (if 
funding  is  available).  Last  year's 
emergency  closiu«  of  the  fishery  was 
authorized  under  section  305(c)  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  based  on  recent 
data  suggesting  low  recruitment  in  the 
fishery. 

1 1 .  Pelagic  Fisheries 

A.  Fourth  quarter  2000  Hawaii  and 
American  Samoa  longline  fishery  report 

B.  Turtie  management 

(1)  Pelagic  DEIS:  preferred  alternative 

(2)  BO,  recommended  measures 

C.  Shark  management:  Amendment  9 
blue  shark  quota  following  state  and 
Federal  firming  bans. 

In  July  2000,  the  Council  sent  NMFS 
Amendment  9  to  its  Fishery 
Management  Plan  for  the  Pelagics 
Fisheries  of  the  Western  Pacific  Region 
(Pelagics  FMP).  Among  the  measures 
contained  in  the  amendment  was  a 
50,000  blue  shark  annual  harvest 
guideline  that  was  based  on  the  average 
number  of  blue  sharks  caught  and 
retained  for  firming,  i.e.,  removing  the 
fins  from  sharks  and  discarding  the 
remainder  of  the  carcasses  at  sea. 

However,  a  new  Federal  law  was 
enacted  in  December,  2000,  (the  Shark 
Firming  Prohibition  Act),  that  amended 
the  Magnuson-Stevens  Act  and  banned 
the  landing  of  shark  fins  withbut  the 
accompanying  shark  carcasses 
throughout  the  United  States. 
Consequently,  the  Council  will  revisit 
the  provisions  of  Amendment  9  since 
the  basis  of  the  50,000  harvest  guideline 
for  blue  sharks  is  no  longer  relevant 
and,  in  its  present  form,  the  amendment 
would  only  be  partially  approved  by 
NMFS.  The  Council  will  review  the 
amendment  and  consider  several 
options,  including  a  no-harvest 
guideline  for  blue  sharks,  maintaining 
the  present  50,000  blue  shark  harvest 
guideline  with  a  requirement  specifying 
that  carcasses  must  be  landed  with  fins, 
or  a  new  harvest  guideline  based  on  a 
potential  directed  fishery  for  blue 
sharks. 
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D.  Seabird  management:  USFWS  BO 
regarding  interactions  with  the  Hawaii- 
based  pelagic  longline  fishery 

E.  Proposed  Kingman  Reef  wildlife 
refuge:  environmental  assessment 

F.  Hawaii  offshore  handline  fishery 
and  gear  conflicts  at  Cross  seamount 

G.  Exclusion  of  piu^e-seine  vessels 
from  American  Samoa  50  nautical  mile 
(nm)  closed  area  proposal 

In  October  2000,  the  Council  sent 
NMFS  an  FMP  framework  measiue  to  its 
Pelagics  FMP,  that  would  establish  a  50 
nautical  mile  closed  area  around  all  the 
islands  of  American  Samoa,  in  which 
U.S.  pelagic  fishing  vessels  <  50  ft 
(15.24  m)  in  overall  length  would  be 
prohibited  from  fishing.  This  would 
include  large  longline,  purse  seine,  and 
trolling  vessels.  This  measure,  requested 
by  American  Samoa  fishermen,  is 
intended  to  protect  the  expanding 
small-scale  artisanal  longline  fishery 
based  on  small  30-40  ft  (9.1-12.2  m) 
outboard-powered  catamarans.  At  the 
107th  Coimcil  Meeting  in  November 
2000,  the  American  Samoa  Coimcil 
members  expressed  the  American 
Samoa  government's  desire  that  purse 
seine  vessels  be  exempted  from  the 
terms  of  this  management  measure.  The 
Council  voted  at  the  107th  meeting  to 
discuss  this  exemption  at  the  next 
Council  meeting.  The  Council  will 
review  the  fi^mework  measure  and  the 
options  for  exemption  of  purse  seiners 
from  the  provisions  of  the  50  nm  closed 
area. 

H.  Re-categorization  of  Hawaii 
longline  fishery  under  the  Marine 
Mammal  Protection  Act 


12.  Ecosystems  and  Habitat 

A.  Draft  Coral  Reef  Ecosystems 
Fishery  Management  Plan  and  Draft  EIS 

(1)  Aspects  for  further  discussion 

(2)  Review  of  (initial)  public  and 
agency  comments 

B.  Impacts  of  Executive  Order  13178 
on  NWHI  fisheries:  Fishery  disaster 
relief 

13.  Fishery  Rights  of  Indigenous  People 

A.  Eligibility  criteria  for  Community 
Development  Program  bottomfish  Mau 
zone  permit 

B.  Eligibility  criteria  for  Community 
Demonstration  Projects 

C.  Local  observer  program  update 

D.  Hawaiian  green  sea  turtle  cultural 
and  religious  uses 

E.  Status  of  Marine  Conservation 
Plans 

14.  Program  Planning 

A.  Reauthorization  of  Magnuson- 
Stevens  Act,  ESA,  and  Antiquities  Act 

B.  Status  of  marine  debris  initiative 

C.  Palmyra  Atoll 

(1)  Establishment  of  National  Wildlife 
Refuge 

(2)  Fisheries  management  and 
development 

D.  Fishing  activities,  support 
operations  at  Midway  Atoll  National 
Wildlife  Refuge 

E.  Report  on  program  planning 
activities 

F.  Western  Pacific  Fisheries 
Information  Network/Fisheries  Data 
Coordinating  Committee 


15.  Administrative  Matters 

A.  Administrative  reports 

B.  Upcoming  meetings  and  workshops 
including  the  109th  Council  meeting 

C.  Advisory  group  member  changes 

16.  Other  Business 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  the  Council  for  discussion,  those 
issues  may  not  be  the  subject  of  fortnal 
Coimcil  action  during  this  meeting. 
Coimcil  action  will  be  restricted  to  those 
issues  specifically  listed  in  this 
document  and  any  issue  arising  after 
publication  of  this  document  that 
requires  emergency  action  under  section 
305(c)  of  the  Magnuson-Stevens  Act, 
provided  the  public  has  been  notified  of 
the  Council's  intent  to  take  final  action 
to  address  the  emergency. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Kitty  M.  Simonds,  808-522-8220  (voice) 
or  808-522-8226  (fax),  at  least  5  days 
prior  to  the  meeting  date. 

Authority:  1801  et  seq. 
Dated:  February  1,  2001. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  01-3098  Filed  2-6-01;  8:45  am] 
BUllNG  CODE  3S10-22-S 
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This  section  of  the  FEDERAL  REGISTER 
contains  (jocuments  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  Investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  auttiority,  filing  of 
petitiorfs  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  COMMERCE 

Census  Bureau 

2002  Economic  Census  Covering  the 
Infornurtion;  Professional,  Scientific, 
and  Technical  Services;  Management 
of  Companies  and  Enterprises; 
Administrative  and  Support  and  Waste 
Management  and  Remediation 
Services;  Educational  Services;  Health 
Care  and  Social  Assistance;  Arts, 
Entertainment,  and  Recreation:  and 
Ottier  Services  (Except  Public 
Administration)  Sectors 

action:  Proposed  collection;  comment 
request. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opporttmity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  April  9,  2001. 

ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clayton,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  6086, 14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230  (or  via  the  Internet  at 
mclayton@doc.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Jack  Moody,  U.S.  Census 
Bureau,  Room  2784,  Building  3, 
Washington,  DC  20233-0001  on  (301) 
457-2689  or  via  the  Internet  at 
)moody@census.gov. 

SUPPI.EMENTARY  INFORMATION 


I.  Alistract 

The  economic  census,  conducted 
imder  the  authority  of  Title  13,  United 
States  Code  (U.S.C),  is  the  primary 
source  of  facts  about  the  structiue  and 
functioning  of  the  Nation's  economy. 
Economic  statistics  serve  as  part  of  the 
framework  for  the  national  accoimts  and 
provide  essential  information  for 
government,  business,  and  the  general 
public.  Economic  data  are  the  Census 
Bureau's  primary  program  conmiitment 
during  nondeceimial  census  years.  The 
2002  Economic  Census  covering  the 
Information;  Professional,  Scientific, 
and  Technical  Services;  Management  of 
Companies  and  Enterprises; 
Administrative  and  Support  and  Waste 
Management  and  Remediation  Services; 
Educational  Services;  Health  Care  and 
Social  Assistance;  Arts,  Entertainment, 
and  Recreation;  and  Other  Services 
(Except  Public  Administration)  sectors 
(as  defined  by  the  North  American 
Industry  Classification  System  (NAICS)) 
will  measure  the  economic  activity  of 
2.5  million  establishments.  The 
information  collected  will  produce  basic 
statistics  by  kind  of  business  on  the 
number  of  establishments,  receipts/ 
revenue,  expenses,  payroll,  and 
employment.  It  will  also  yield  a  variety 
of  subject  statistics,  including  receipts/ 
revenue  by  receipts/revenue  line, 
receipts/revenue  by  class  of  customer, 
and  other  industry-specific  measures. 
Primary  strategies  for  reducing  burden 
in  Census  Biueau  economic  data 
collections  are  to  increase  electronic 
reporting  through  broader  use  of 
computerized  self-administered  census 
questionnaires,  on-line  questioimaires, 
and  other  electronic  data  collection 
methods. 

n.  Method  of  Collection 

A.  Mail  Selection  Procedures 

Establishments  for  the  mail  canvass 
will  be  selected  from  the  Census 
Biueau's  Business  Register.  To  be 
eligible  for  selection,  an  establishment 
wiU  be  required  to  satisfy  the  following 
conditions:  (i)  It  must  be  classified  in 
the  information;  professional,  scientific, 
and  technical  services;  management  of 
companies  and  enterprises; 
administrative  and  support  and  waste 
management  and  remediation  services; 
educational  services;  health  care  and 
social  assistance;  arts,  entertainment, 
and  recreation;  or  other  services  (except 


public  administration)  sector;  (ii)  it 
must  be  an  active  operating 
establishment  of  a  multi-establishment 
firm  (i.e.  a  firm  that  operates  at  more 
than  one  physical  locations),  or  it  must 
be  a  single-establishment  firm  (i.e.  a 
firm  that  operates  at  only  one  physical 
location)  with  payroll;  and  (iii)  it  must 
be  located  in  one  of  the  50  states  or  the 
District  of  Columbia.  Mail  selection 
procedures  will  distinguish  the 
following  groups  of  establishments: 

1.  Establishments  of  Multi- 
Establishment  Firms 

Selection  procedures  will  assign  all 
active  operating  establishments  of 
multi-establishment  firms  to  the  mail 
component  of  the  potential  respondent 
universe.  We  estimate  that  the  2002 
Economic  Census  mail  canvasses  will 
include  approximately  429,000 
establishments  of  multi-establishment 
firms. 

2.  Single-Establishment  Firms  With 
Payroll 

As  an  initial  step  in  the  selection 
process,  we  will  conduct  a  study  of  the 
potential  respondent  universe.  This 
study  will  produce  a  set  of  industry- 
specific  payroll  cutoffs  that  we  will  use 
to  distinguish  large  versus  small  single- 
establishment  firms  within  each  kind  of 
business.  This  payroll  size  distinction 
will  affect  selection  as  follows: 

(a)  Large  Single-Establishment  Firms. 
Selection  procedures  will  assign  single- 
establishment  firms  having  annualized 
payroll  (from  Federal  administrative 
records)  that  equals  or  exceeds  the 
cutoff  for  their  industry  to  the  mail 
component  of  the  potential  respondent 
universe.  We  estimate  that  the  2002 
Economic  Census  mail  canvasses  will 
include  approximately  706,000  large 
single-establishment  firms. 

(b)  Small  Single-Establishment  Firms. 
Selection  procedures  also  will  assign  a 
sample  of  single-establishment  firms 
having  aimualized  payroll  below  the 
cutoff  for  their  industry  to  the  mail 
component  of  the  potential  respondent 
universe.  Sampling  strata  and 
corresponding  probabilities  of  selection 
will  be  determined  by  a  study  of  the 
potential  respondent  universe 
conducted  shortly  before  mail  selection 
operations  begin.  We  estimate  that  the 
2002  Economic  Census  mail  canvasses 
will  include  approximately  72,000  small 
single-establishment  firms  selected  in 
this  sample. 
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All  remaining  single-establishment 
firms  with  payroll  will  be  represented  in 
the  census  by  data  from  Federal 
administrative  records.  Generally,  we 
will  not  include  these  small  employers 
in  the  census  mail  canvass.  However, 
administrative  records  sometimes  have 
fundamental  deficiencies  that  make 
them  unsuitable  for  use  in  producing 
detailed  industry  statistics  by 
geographic  area.  When  we  find  such  a 
deficiency,  we  will  mail  the  firm  a 
census  classification  form  to  collect 
basic  information  needed  to  resolve  the. 
problem.  We  estimate  that  the  2002 
Economic  Census  mail  canvasses  for 
sectors  covered  imder  this  submission 
will  include  approximately  490,000 
small  single-establishment  firms  that 
receive  these  classification  forms. 

m.  Data 

OMB  Number:  Not  available. 

Form  Number:  The  66  standard  and 
18  classification  forms  used  to  collect 
information  from  businesses  in  these 
sectors  of  the  economic  census  are 
tailored  to  specific  business  practices 
and  are  too  numerous  to  list  separately 
in  the  notice.  You  can  obtain 
information  on  the  proposed  content  of 
the  forms  by  calling  the  Service  Census 
Branch  on  (301)  457-2689  or  via  the 
Internet  at  scb@census.gov. 
1 1  Type  of  Review:  Regular  review. 
' '  Affected  Public:  State  or  local 
governments,  businesses  or  other  for 
profit,  non-profit  institutions,  and  small 
businesses  or  organizations. 

Estimated  Number  of  Respondents 

Information:  Standard  Form — 91,458, 
Classification  Form — none 

Professional,  Scientific,  and  Technical 
I  Services:  Standard  Form— 241,800, 
'  Classification  Form— 123,466 

Management  of  Companies  and 
Enterprises:  Standard  Form — 52,645, 
Classification  Form — none 

^dminisfrative  and  Support  and  Waste 
Management  and  Remediation 
Services:  Standard  Form— 145,202, 
Classification  Form— 123,220 

Educational  Services:  Standard  Form — 
12,193,  Classification  Form— 13,938 

Health  Care  and  Social  Assistance: 
Standard  Form— 345,717, 
Classification  Form— 91,202 

Arts,  Entertainment,  and  Recreation: 

I  fstandard  Form— 54,517, 

' '  Classification  Form— 19,703 

Other  Services  (Except  Public 
Administration):  Standard  Form — 
263,085,  Classification  Form — 
118,141 
otal:  1,696,287 

'stimated  Time  Per  Response 

.Information:  Standard  Form — 1.2  hours. 
Classification  Form — none 


Professional,  Scientific,  and  Technical 
Services:  Standard  Form — 1.6  hours, 
Classification  Form — .1  hours 

Management  of  Companies  and 
Enterprises:  Standard  Form — .8  hours. 
Classification  Form — none 

Administrative  and  Support  and  Waste 
Management  and  Remediation 
Services:  Standard  Form — 1.2  hours. 
Classification  Form — .1  hours 

Educational  Services:  Standard  Form — 
.9  hours.  Classification  Form — .1 
hovirs 

Health  Care  and  Social  Assistance: 
Standard  Form — 1.1  hours, 
Classification  Form — .1  hours 

Arts,  Entertainment,  and  Recreation: 
Standard  Form — 1.2  hours. 
Classification  Form — .1  hours 

Other  Services  (Except  Public 
Administration):  Standard  Form — 1.0 
hours.  Classification  Form — .1  hours 

Estimated  Total  Annual  Burden  Hours 

hiformation:  Standard  Form— 109.750, 

Classification  Form — none 
Professional,  Scientific,  and  Technical 

Services:  Standard  Form— 386,880, 

Classification  Form — 12,347 
Management  of  Companies  and 

Enterprises:  Standard  Form — 42,166, 

Classification  Form — none 
Administrative  and  Support  and  Waste 

Management  and  Remediation 

Services:  Standard  Form— 174,242, 

Classification  Form- 12.322 
Educational  Services:  Standard  Form — 

10,974,  Classification  Form— 1,394 
Health  Care  and  Social  Assistance: 

Standard  Form— 380,289. 

Classification  Form— 9,120 
Arts,  Entertainment,  and  Recreation: 

Standard  Form— 65,420, 

Classification  Form— 1,970 
Other  Services  (Except  Public 

Administration):  Standard  Form — 

263.085,  Classification  Form— 11,814 
Total:  1,481,773 

Estimated  Total  Annual  Cost 

Information:  Standard  Form-^ 
$1,681,370,  Classification  Form — 
none 

Professional,  Scientific,  and  Technical 
Services:  Standard  Form— $5,927,002, 
Classification  Form— $189,156 

Management  of  Companies  and 
Enterprises:  Standard  Form — 
$645,983,  Classification  Form — none 

Administrative  and  Support  and  Waste 
Management  and  Remediation 
Services:  Standard  Form— $2,669,387, 
Classification  Form— $188,773 

Educational  Services:  Standard  Form — 
$168,122,  Classification  Form — 
$21,356 

Health  Care  and  Social  Assistance: 
Standard  Form— $5,826,027, 
Classification  Form— 5139,718 


Arts,  Entertainment,  and  Recreation: 

Standard  Form— $1,002,234, 

Classification  Form— $30,180 
Other  Services  (Except  Public 

Administration):  Standard  Form — 

$4,030,462,  Classification  Form — 

$180,990 
Total:  $22,700,760 

Respondent's  Obligation:  Mandatory. 

Legal  Authority:  Title  13,  U.S.C, 
Sections  131  and  224. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/ or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  February  2,  2001. 
Madeleine  Clayton, 

Departmental  Forms  Clearance  Officer.  Office 
of  the  Chief  Information  Officer. 
|FR  Doc.  01-3170  Filed  2-6-01;  8:45  ami 

BILUNG  COOe  3S10-07-P 


DEPARTMENT  OF  COMMERCE 
Census  Bureau 

2002  Economic  Census  Covering  ttie 
Utilities,  Transportation  and 
Warehousing,  Finance  and  Insurance, 
and  Real  Estate  and  Rental  and 
Leasing  Sectors 

ACTION:  Proposed  collection,  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportiinity  to  conmient  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 
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DATES:  Written  conunents  must  be 
submitted  on  or  before  April  9,  2001. 

ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clajrton,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  6086,  14tb  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230  (or  via  the  Internet  at 
mclayton@doc.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Steven  Roman,  U.S. 
Census  Bureau,  Room  2665,  Building  3, 
Washington  DC  20233-0001  (301-457- 
2824  or  via  the  Internet  at 
sroina/i@census.gov). 

SUPPl^MENTARY  INFORMATION: 
I.  Abstract 

The  economic  census,  conducted 
under  authority  of  Title  13,  United 
States  Code  (USC),  is  the  primary  source 
of  facts  about  the  structure  and 
functioning  of  the  Nation's  economy. 
Economic  statistics  serve  as  part  of  the 
framework  for  the  national  accounts  and 
provide  essential  information  for 
government,  business,  and  the  general 
public.  Economic  data  are  the  Census 
Bureau's  primary  program  commitment 
during  nondecennial  census  years.  The 
2002  Economic  Census  covering  the 
Utilities,  Transportation  and 
Warehousing,  Finance  and  Insurance, 
and  Real  Estate  and  Rental  and  Leasing 
sectors  (as  defined  by  the  North 
American  Industry  Classification 
System  (NAICS))  will  measure  the 
economic  activity  of  more  than  987,000 
establishments.  However, 
approximately  fifteen  percent  of 
establishments  will  not  be  required  to 
file  separate  reports  because  they  will  be 
included  in  consolidated  company 
reports;  for  explanation  see  selection 
procedure  for  establishments  of  multi- 
establishment  firms  below.  The 
information  collected  will  produce  basic 
statistics  by  kind  of  business  on  the 
number  of  establishments,  revenue, 
payroll,  and  employment.  It  will  also 
yield  a  variety  of  subject  statistics, 
including  revenue  lines  by  kind  of 
business,  and  other  industry-specific 
measures.  Primary  strategies  for 
reducing  burden  in  Census  Bureau 
economic  data  collections  are  to 
increase  electronic  reporting  through 
broader  use  of  computerized  self- 
administered  census  questionnaires,  on- 
line questionnaires,  and  other  electronic 
data  collection  methods. 


n.  Method  of  Collection 

A.  Mail  Selection  Procedures 

The  Utilities,  Transportation  and 
Warehousing,  Finance  and  Insurance, 
and  Real  Estate  and  Rental  and  Leasing 
sectors  of  the  economic  census  will 
select  establishments  for  their  mail 
canvasses  from  the  Census  Bureau's 
Business  Register.  To  be  eligible  for 
selection,  an  establishment  wiU  be 
required  to  satisfy  the  following 
conditions:  (i)  It  must  be  classified  in 
one  of  the  Utilities,  Transportation  and 
Warehousing,  Finance  and  Insurance,  or 
Real  Estate  and  Rental  and  Leasing 
sectors;  (ii)  it  must  be  an  active 
operating  establishment  of  a  multi- 
establishment  firm  (i.e.,  a  firm  that 
operates  at  more  than  one  physical 
location),  or  it  must  be  a  single- 
establishment  firm  with  payroll  (i.e.,  a 
fiirm  operating  at  only  one  physical 
location);  and  (iii)  it  must  be  located  in 
one  of  the  50  states  or  the  District  of 
Colimibia.  Mail  selection  procedures 
will  distinguish  the  following  groups  of 
establishments: 

1.  Establishments  of  Multi- 
Establishment  Firms 

Selection  procediues  will  assign  all 
eligible  establishments  of  multi- 
establishment  firms  to  the  mail 
component  of  the  potential  respondent 
imiverse,  except  for  those  in  selected 
industries  in  utilities,  and  finance  and 
insurance.  In  these  selected  industries, 
where  revenue  and  certain  other 
operating  data  are  not  easily  attributable 
to  individual  establishments,  division- 
or  firm-level  organizations  are  asked  to 
report  kind  of  activity,  pajrroU,  and 
employment  for  several  establishments, 
and  other  required  data  at  a  more 
aggregate  level  on  a  consolidated  report 
form. 

We  estimate  that  the  census  mail 
canvass  for  2002  will  include 
approximately  215,400  establishment 
and  consolidated  reports  for  multi- 
establishment  firms  in  these  sectors. 

2.  Single-Establishment  Firms  With 
Payroll 

As  an  initial  step  in  the  selection 
process,  we  will  conduct  a  study  of  the 
potential  respondent  universe.  This 
study  will  produce  a  set  of  industry- 
specific  payroll  cutoffs  that  we  will  use 
to  distinguish  large  versus  small  single- 
establishment  firms  within  each 
industry  or  kind  of  business.  This 
payroll  size  distinction  will  affect 
selection  as  follows: 

(a)  Large  Single-Establishment  Finns. 
Selection  procedures  will  assign  single- 
establishment  firms  having  annualized 
payroll  (from  Federal  administrative 


records)  that  equals  or  exceeds  the 
cutoff  for  their  industry  to  the  mail 
component  of  the  potential  respondent 
universe.  We  estimate  that  the  2002 
Economic  Census  mail  canvasses  for 
Utilities,  Transportation  and 
Warehousing,  Finance  and  Insurance, 
and  Real  Estate  and  Rental  and  Leasing 
sectors  will  include  approximately 
400,300  large  single-establishment 
firms. 

(b)  Small  Single-Establishment  Firms. 
Selection  procedures  will  assign  a 
sample  of  single-establishment  firms 
having  annualized  payroll  below  the 
cutoff  for  their  industry  to  the  mail 
component  of  the  potential  respondent 
universe.  Sampling  strata  and 
corresponding  probabilities  of  selection 
will  be  determined  by  a  study  of  the 
potential  respondent  imiverse 
conducted  shortly  before  mail  selection 
operations  begin.  We  estimate  that  the 
2002  Economic  Census  mail  canvasses 
for  the  Utilities,  Transportation  and 
Warehousing,  Finance  and  Insurance, 
and  Real  Estate  and  Rental  and  Leasing 
sectors  will  include  approximately 
37,000  small  single-establishment  firms 
selected  in  this  sample. 

All  remaining  single-establishment 
firms  with  payroll  will  be  represented  in 
the  census  by  data  bom  Federal 
administrative  records.  Generally,  we 
will  not  include  these  small  employers 
in  the  census  mail  canvasses.  However, 
administrative  records  sometimes  have 
fundamental  industry  classification 
deficiencies  that  make  them  imsuitable 
for  use  in  producing  detailed  industry 
statistics  by  geographic  area.  When  we 
find  such  a  deficiency,  we  will  mail  the 
firm  a  census  classification  form.  We 
estimate  that  the  2002  Economic  Census 
mail  canvasses  for  Utilities, 
Transportation  and  Warehousing, 
Finance  and  Insurance,  and  Real  Estate 
and  Rental  and  Leasing  sectors  will 
include  approximately  227,000  small 
single-establishment  firms  that  receive 
these  forms. 

m.  Data 

OMB  Number:  Not  available. 

Form  Number:  The  30  standard  and 
five  classification  forms  used  to  collect 
information  from  businesses  in  these 
sectors  of  the  Economic  census  are 
tailored  to  specific  business  practices 
and  are  too  numerous  to  list  separately 
in  this  notice.  Requests  for  information 
on  the  proposed  content  of  the  forms 
should  be  directed  to  Steven  Roman, 
U.S.  Census  Bureau,  Room  2665, 
Building  3,  Washington  DC  20233-0001 
(301-457-2824  or  via  the  Internet  at 
sroman@census.gov) . 

Type  of  Review:  Regular  review. 
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1 1  Affected  Public:  State  or  local 
governments,  businesses,  or  other  for 
profit  or  non-profit  institutions  or 
organizations. 

Estimated  Number  of  Respondents 

Utilities  (Standard  form)— 7,700 
Utilities  (Short  form) — (none) 
Transportation  (Standard  form) — 

168,000 
Transportation  (Short  form) — 51,000 

Finance  and  Insurance  (Standard 

form)— 240,000 
Finance  and  Insurance  (Short  form) — 

83.000 
Real  Estate,  Rental  and  Leasing 

(Standard  form)— 237,000 
Real  Estate,  Rental  and  Leasing  (Short 

form)— 93,000 
Estimated  total  number  of  respondents 

for  these  four  sectors:  879,700 

Estimated  Time  Per  Response 

Utilities  (Standard  form) — 1.9  hours 
Utilities  (Short  form) — (none) 
Transportation  (Standard  form) — 1.1 

hours 
Transportation  (Short  form) — 0.2  ho\u:s 
Finance  and  Insurance  (Standard 

form) — 1.4  hours 
Finance  and  Insurance  (Short  form) — 
I    0.2  hours 
Real  Estate,  Rental  and  Leasing 

(Standard  form) — 1.1  hours 
Real  Estate,  Rental  and  Leasing  (Short 

I  j  form) — 0.2  hours 

Estimated  Total  Burden  Hours 

Utilities  (Standard  form)— 14,630 
Utilities  (Short  form) — (none) 
Transportation  (Standard  form) — 

184,800 
Transportation  (Short  form) — 10,200 
Finance  and  Insurance  (Standard 

form)— 336,000 
Finance  and  Insurance  (Short  form) — 

16,600 
Real  Estate,  Rental  and  Leasing 

(Standard  form}— 260.700 
Real  Estate,  Rental  and  Leasing  (Short 

form)— 18,600 
Estimated  total  burden  hours  for  these 

I I  four  sectors:  841,530 

Estimated  Total  Annual  Cost 

Utilities  (Standard  form)— $266,266 
Utilities  (Short  form) — (none) 
Transportation  (Standard  form) — 

$3,363,360 
Transportation  (Short  form)— $185,640 
Finance  and  Insurance  (Standard 

form)— $6,115,200 
Finance  and  Insurance  (Short  form) — 

$302,120 
leal  Estate,  Rental  and  Leasing 

(Standard  form)— *4.744,740 


Real  Estate,  Rental  and  Leasing  (Short 
form)— $338,520 

Respondent's  Obligation:  Mandatory 
Legal  Authority:  Title  13,  U.S.C, 

Sections  131  and  224. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accxuacy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  February  2.  2001. 
Madeleine  Dayton, 

Departmental  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer. 
[FR  Doc.  01-3171  Filed  2-6-01;  8:45  am] 

BILUNG  CODE  3510-07-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  083000A] 

Smali  Talces  of  Marine  Mammais 
Incidental  to  Specified  Activities;  Oil 
and  Gas  Exploration  Drilling  Activities 
in  the  Beaufort  Sea 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  issuance  of  an 

incidental  harassment  authorization. 

summary:  In  accordance  with  provisions 
of  the  Marine  Mammal  Protection  Act 
(MMPA)  as  amended,  notification  is 
hereby  given  that  an  Incidental 
Harassment  Authorization  (IHA)  to  take 
small  numbers  of  marine  mammals  by 
harassment  incidental  to  conducting 
exploration  drilling  activities  during  the 
winter  in  the  U.S.  Beaufort  Sea,  offshore 
Prudhoe  Bay,  has  been  issued  to 
Phillips  Alaska,  Inc.  (Phillips). 
DATES:  Effective  from  February  1,  2001, 
xmtil  August  1,  2001. 


ADDRESSES:  The  application, 
authorization,  monitoring  plan,  and  a 
list  of  references  used  in  this  document 
are  available  by  writing  to  Donna 
Wieting,  Chief,  Marine  Mammal 
Conservation  Division,  Office  of 
Protected  Resources,  NMFS,  1315  East- 
West  Highway,  Silver  Spring,  MD 
20910-3225,  or  by  telephoning  one  of 
the  contacts  listed  here. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  HoUingshead,  Office  of 
Protected  Resources,  NMFS.  (301)  713- 
2055,  ext.  128,  or  Brad  Smith,  Western 
Alaska  Field  Office,  NMFS,  (907)  271- 
5006. 

SUPPLEMENTARY  INFORMATION: 
Background 

Sections  101(a)(5)(A)  and  (D)  of  the 
MMPA  (16  U.S.C.  1361  et  seq.]  direct 
the  Secretary  of  Commerce  to  allow, 
upon  request,  the  incidental,  but  not 
intentional,  taking  of  small  nimibers  of 
marine  mammals  by  U.S.  citizens  who 
engage  in  a  specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region  if  certain  findings 
are  made  and  either  regulations  are 
issued  or,  if  the  taking  is  limited  to 
harassment,  notice  of  a  proposed 
authorization  is  provided  to  the  public 
for  review. 

Permission  may  be  granted  if  NMFS 
finds  that  the  taking  will  have  no  more 
than  a  negligible  impact  on  the  species 
or  stock(s)  and  will  not  have  an 
lumiitigable  adverse  impact  on  the 
availability  of  the  species  or  stock(s)  for 
subsistence  uses  and  if  the  permissible 
methods  of  taking  and  requirements 
pertaining  to  the  monitoring  and 
reporting  of  such  taking  are  set  forth. 

On  April  10, 1996  (61  FR  15884), 
NMFS  published  an  interim  rule 
establishing,  among  other  things, 
procedures  for  issuing  incidental 
harassment  authorizations  under  section 
101(a)(5)(D)  of  the  MMPA  for  activities 
in  Arctic  waters,  including  requirements 
for  peer-review  of  a  monitoring  program 
and  a  plan  of  cooperation  between  the 
applicant  and  affected  subsistence 
users.  For  additional  information  on  the 
procedures  to  be  followed  for  this 
authorization,  please  refer  to  that 
document. 

Summary  of  Request 

On  August  1,  2000,  NMFS  received  an 
application  from  Phillips  requesting  a  1- 
year  authorization  for  the  possible 
harassment  of  small  numbers  of  marine 
mammals  incidental  to  constructing  an 
ice  road  and  an  ice  island  at  the 
McCovey  Prospect  Area  and  incidental 
to  drilling  one  or  more  oil  exploration 
wells  at  that  location  during  the  winter. 
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2000/2001.  The  drilling  location  at 
McCovey  is  approximately  14  mi  (22.5 
kilometers  (km))  north  of  East  Dock  at 
Prudhoe  Bay.  7  mi  (11.3  km)  northwest 
of  Cross  Island,  and  12  mi  (19.3  km)  east 
of  the  Northstar  Unit. 

The  purpose  of  the  operation  is  to 
evaluate  the  oil  and  gas  potential  of 
Phillips'  operated  leases  in  the  McCovey 
area.  The  well  will  be  drilled  from  an 
ice  island  constructed  at  the  beginning 
of  the  winter  drilling  season.  Some 
equipment  may  be  staged  on  Reindeer 
Island  prior  to  freeze-up;  however,  a 
majority  of  the  equipment  will  be  staged 
using  the  ice  road. 

Ice  island  construction  is  expected  to 
begin  when  ice  conditions  are  thick 
enough  to  allow  heavy  equipment  to  be 
transported  to  the  location  via  the  ice 
road  (approximately  December  2000). 
One  well  is  planned  to  be  drilled  from 
a  surface  location  in  Outer  Continental 
Shelf  Lease  Block  Y-1577.  Depending  on 
the  results  found  from  this  well;  well 
tests  may  be  performed  and  a  sidetrack 
may  be  drilled  as  length  of  season 
permits.  All  drilling  and  well-testing 
operations  will  be  performed  only 
during  the  2000-2001  winter  drilling 
season  and  will  be  discontinued  in  May 
2001  before  ice  break-up  (which  usually 
occurs  in  late  June  or  July).  Drilling  and 
testing  operations  will  not  be  conducted 
in  broken  ice  or  open  water  periods.  The 
McCovey  exploration  well  will  be 
plugged  and  abandoned  regardless  of 
any  commercial  value  demonstrated 
during  well  testing  and  reservoir 
evaluation.  The  exploration  well  is 
expected  to  be  moved  back  down  the  ice 
road  after  operations  are  completed. 
This  is  expected  to  occvu-  between 
approximately  April  20  and  May  2. 

Prior  to  6«eze-up  in  late  October. 
2000,  materials  will  be  barged  to 
Reindeer  Island  for  staging.  This 
includes  pumps,  roUigons  and  diesel 
fuel  in  storage  tanks.  The  storage  tanks 
will  be  in  a  containment  capable  of 
holding  110  percent  of  the  capacity  of 
the  tanks.  An  ice  pad  will  be 
constructed  at  Reindeer  Island.  A  12  to 
14  mi  (19.3  to  22.5  km)  ice  road  will  be 
constructed  bom  either  West  Dock  or 
East  Dock  in  Prudhoe  Bay  out  to  the 
McCovey  location.  The  actual  location 
and  length  of  the  ice  road  will  depend 
on  ice  conditions  prior  to  commencing 
operations.  The  ice  road  will  then  be 
used  to  transport  the  ice  island 
construction  equipment  and  the  drilling 
rig  out  to  the  McCovey  location. 

The  ice  roads  are  expected  to  be 
completed  and  ready  for  heavy  traffic  by 
mid-February.  Following  construction, 
the  road  will  be  maintained  using 
graders  with  snow  wings  and  &t)nt-end 
loaders  with  snow  blowers  until  ice- 


road  travel  is  no  longer  possible, 
typically  in  mid-May. 

The  McCovey  Ice  Island  will  be 
located  in  37  ft  (11.2  m)  of  water.  Pumps 
will  be  used  to  spray  seawater  into  the 
cold  air  to  form  ice-crystals.  The 
sprayed  seawater  is  first  used  to  thicken 
the  ice  at  the  island  location  to  2  to  3 
m  (6.6  to  9.8  ft).  Then  the  water  will  be 
redirected  to  the  center  of  the  island  to 
ground  the  island  core.  The  ice  island 
diameter  is  expected  to  be  950  ft  (290 
m)  at  the  waterhne  and  700  ft  (213.4  m) 
at  the  working  surface  above  the  water. 

After  completion  of  the  ice  road  and 
island,  a  land-based  drilling  rig  will  be 
transported  to  the  location.  The  support 
camp  will  be  located  on  an  ice  pad 
constructed  on  Reindeer  Island 
throughout  the  drilling  operations. 
Reindeer  Island  is  approximately  4.5  mi 
(7.2  km)  from  the  ice  island  location.  All 
drilling  materials  will  be  transported  to 
the  ice  island  by  ice  road  and  staged  on 
the  ice  island.  Muds  and  cuttings  will 
be  discharged  to  the  sea  ice  in 
accordance  with  the  General  Offshore 
National  Pollution  Discharge 
Elimination  System  permit 
requirements. 

A  more  detailed  description  of  the 
work  planned  is  contained  in  the 
application  (Phillips,  2000)  and  is 
available  upon  request  (see  ADDRESSES). 

Comments  and  Responses 

On  October  11,  2000  (65  PR  60407), 
NMFS  published  a  notice  of  receipt  and 
a  30-day  public  conmient  period  was 
provided  on  the  application  and 
proposed  authorization.  Dviring  the  30- 
day  public  comment  period,  comments 
were  received  from  the  Marine  Mammal 
Commission  (MMC),  the  Alaska  Eskimo 
Whaling  Commission  (AEWC)  and 
Phillips.  In  addition,  Phillips  provided 
technical  data  to  assist  NMFS  in  its 
response  to  certain  technical  comments. 
Finally,  on  November  8  and  9,  2000, 
NMFS  convened  a  peer  review 
workshop  in  Seattle,  WA,  to  discuss 
appropriate  monitoring  for  marine 
mammals  by  the  oil  and  gas  industry 
during  the  winter  season  in  the  Beaufort 
Sea.  The  recommendations  of  that 
workshop  are  reflected  in  the 
requirements  for  Phillips'  monitoring  its 
activity's  impact  on  marine  mammals. 
This  monitoring  is  discussed  later  in 
this  document. 

Comment  1:  Phillips  notes  that  the 
proposed  activity  has  been  modified  in 
the  following  aspects.  First,  because 
Reindeer  Island  has  eroded,  Phillips 
plans  to  locate  the  support  camp  during 
ice  road  and  island  construction  at  the 
Prudhoe  Bay  West  Dock  Staging  Pad 
instead  of  the  ice  pad  at  Reindeer 
Island.  The  ice  pad  at  Reindeer  Island 


will  still  be  used  for  staging  equipment. 
Second,  the  diameter  of  the  ice  island 
work  surface  has  been  increased  from 
600  ft  (182.9  m)  to  700  ft  (213.4  m). 
Although  this  increases  the  diameter  of 
the  island  at  the  water  line  from  850  ft 
(259.1  m)  to  950  ft  (290  m),  this  increase 
in  size  (.005  km2  (  mi2))  does  not 
change  the  original  estimate  of  the 
number  of  ringed  seals  that  may 
potentially  be  harassed.  Also,  Phillips 
has  now  obtained  a  Letter  of 
Authorization  (LOA)  from  the  U.S.  Fish 
and  Wildlife  Service  (USFWS)  for  the 
unintentional  taking  of  polar  bears 
incidental  to  its  proposed  activity. 

Response:  Thank  you  for  updating  the 
status  of  your  activity.  These 
modifications  have  been  noted  in  this 
document.  NMFS  believes  that  these 
amendments  will  not  result  in  any 
increase  or  decrease  in  the  nimiber  of 
seals  potentially  impacted  by  the 
proposed  exploratory  drilling  project. 

Comment  2:  Phillips  expresses 
concern  that  NMFS  has  stated  that  it 
may  suspend  or  terminate  the  MA  if  it 
determines  that  dogs  are  available  but 
are  not  used  by  Phillips.  Phillips  states 
that  IHAs  can  only  be  suspended  after 
notice  and  opportunity  for  public 
comment,  except  in  an  emergency 
where  a  "significant  risk  to  the  well- 
being  of  the  species  or  stocks  of  marine 
mammals  concerned"  exists.  Given  the 
expected  low  density  of  ringed  seals  and 
the  unlikelihood  of  a  biologically 
significant  take,  an  "emergency"  of  this 
sort  is  unlikely.  Second,  the  intent 
behind  the  suspension  clause  is  to 
protect  marine  mammals  (50  CFR 
216.107(f))-  it  would  seem  inappropriate 
to  suspend  an  IHA  merely  because  one 
monitoring  method  was  used  over 
another,  as  regulations  do  not  require 
the  use  of  dogs  and  when  our  operations 
are  not  expected  to  have  any  biological 
significance  on  ringed  seals. 

Response:  Phillips  is  correct  that 
suspension  or  termination  of  an  IHA 
requires  public  notice  and  opportimity 
for  comment,  unless  an  emergency 
exists  which  poses  a  significant  risk  to 
the  well-being  of  the  species  or  stocks 
of  marine  mammals  involved.  However, 
failure  to  comply  with  the  conditions 
and/or  the  requirements  of  an 
authorization,  such  as  monitoring, 
taking  unauthorized  marine  mammals, 
or  taking  marine  mammals  in  a  manner 
not  authorized,  may  result  not  only  in 
a  modification,  suspension  or 
termination  of  an  authorization  (after 
public  notice  and  opportunity  for 
comment),  it  may  also  result  in 
subjecting  affected  individuals  to  the 
penalties  provided  under  the  MMPA  (50 
CFR  216.107(h)).  Employing  alternative 
monitoring,  especially  monitoring 
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[identified  as  being  less  effective, 
'without  either  verbal  or  written 
approval  by  NMFS,  and,  steps  being 
taken  by  NMFS  to  modify  the  IHA  (if 
the  monitoring  requirement  is  in  the 
IHA),  is  viewed  by  NMFS  as  a  violation 
of  the  permit  conditions. 

Comment  3:  The  MMC  notes  that  the 
discussion  of  harassment  in  the 
proposed  authorization  document  (65 
FR  60407,  October  11,  2000),  does  not 
iaccurately  reflect  the  statutory 
definition  of  that  term.  CurrenUy  there 
lis  nothing  in  the  definition  of  Level  B 
harassment  that  requires  a 
determination  of  behavioral  significance 
jfor  any  disruption  of  behavioral  patterns 
that  may  occur  to  constitute  a  taking.  In 
Ifact,  it  was  precisely  the  lack  of  a 
Significance  threshold  that  led  the 
Administration  to  propose  amending 
the  definition  (of  harassment  in  the 
MMPA)  earlier  this  year.  While  the 
KIMC  agrees  that  the  element  of 
significance  (e.g.,  effects  on 
reproductive  success)  is  appropriate  to 
consider  in  making  a  negligible  impact 
determination,  the  MMC  does  not 
Relieve  that  using  it  as  the  threshold  for 
determining  whether  there  is  the 
|}otential  for  taking  by  harassment 
Comports  with  the  statutory  definition. 
The  MMC  reconmiends  that  NMFS 
correct  this  misinterpretation  of  the 
Statute  in  future  documents. 
'    Response:  Although  the  statutory 
definition  of  Level  B  harassment  does 
dot  contain  an  explicit  significance 
Ithreshold,  NMFS  believes  that  there  is 
p  minimum  significance  level  inherent 
In  the  definition,  which  only  prohibits 
fictions  with  the  potential  to  "caus[e] 
disruption  of  marine  mammal 
behavioral  patterns,  including,  but  not 
limited  to  migration,  breathing,  niu-sing. 
breeding,  feeding,  or  sheltering."  In 
other  words,  a  simple  change  in  a 

Marine  mammal's  actions  does  not 
ways  rise  to  the  level  of  disruption  of 
Its  behavioral  patterns.  If  an  activity  that 
ts  not  directed  at  a  marine  mammal  has 
the  potential  to  incidentally  cause  a 
disruption  in  one  of  these  patterns,  the 
participants  should  either  modify  the 
activity  so  that  it  doesn't  disrupt  that 
behavioral  pattern,  or  apply  for  a  small 
take  exemption.  If  the  only  reaction  to 
ihe  activity  on  the  part  of  the  marine 
tnammal  is  within  the  normal  repertoire 
pf  actions  that  are  required  to  carry  out 
that  behavioral  pattern,  NMFS  considers 
the  activity  not  to  have  caused  a 
disruption  of  the  behavioral  pattern, 
provided  the  animal's  reaction  is  not 
otherwise  significant  enough  to  be 
Considered  disruptive  due  to  length  or 
Severity.  Therefore,  for  example,  a  short- 
term  change  in  breathing  rates  or  a 
somewhat  shortened  or  lengthened  dive 


sequence  that  are  within  the  animal's 
normal  range  and  that  do  not  have  any 
biological  significance  (i.e..  do  not 
disrupt  the  animal's  overall  behavioral 
pattern  of  breathing  under  the 
circumstances),  do  not  rise  to  a  level 
requiring  a  small  take  authorization. 
Under  the  current  action,  NMFS  noted 
that  neither  simply  hearing  a  noise  from 
ice  road  construction  (and  not  having  a 
reaction)  nor  having  a  minor  startie 
reaction  such  as  looking  toward  the 
sound  source  (but  no  other  behavioral 
response)  to  the  noise  from  ice  road 
construction  or  operation  rise  to  a  level 
to  be  considered  a  disruption  of  a 
behavioral  pattern  and  therefore 
constitute  harassment. 

The  National  Research  Coimcil  (NRC, 
2000)  states  that  NMFS  should 
promulgate  uniform  regulations  based 
on  their  potential  for  a  biologically 
significant  impact  on  marine  mammals. 
NMFS  concurs  and  that  is  precisely  the 
reason  NMFS  and  other  Federal 
agencies,  including  the  MMC,  proposed 
amending  the  definition  of  harassment 
currently  found  in  the  MMPA. 

Comment  4:  The  AEWC  states  that  the 
McCovey  Prospect  is  in  an  area  known 
for  heavy  ice  conditions,  near  the  "shear 
zone"  of  the  arctic  ice  pack.  While 
Phillips'  drilling  operations  are 
proposed  for  the  winter  and  early  spring 
months,  imprecedented  arctic  weather 
and  ice  conditions  in  recent  years  have 
reduced  the  reliability  of  any 
projections  regarding  the  behavior  of 
arctic  sea  ice  during  this  time.  Fast- 
moving  ice.  driven  by  a  combination  of 
ocean  currents  and  winds,  is  a  powerful 
and  common  force  in  the  Beaufort  Sea. 
Any  of  the  elements  individually  has 
the  capacity  to  start  the  "ice  override 
conditions"  that  frequently  occur 
ofi^shore  in  the  Arctic.  Such  events  can 
occur  at  any  time  when  ice  is  present, 
subjecting  all  human  activities  in  the 
vicinity  to  great  danger. 

Response:  The  Minerals  Management 
Service  (MMS)  has  statutory  authority 
over  the  McCovey  Ice  Island  to  ensure 
the  safety  of  personnel  and  protection  of 
the  envirormient.  The  applicant  is 
required  to  design,  install  and  maintain 
the  ice  island  to  insure  island  structural 
integrity,  against  enviroiunental 
conditions  at  the  island  location,  for  the 
duration  of  the  exploration  activities. 

Phillips  submitted  the  McCovey  Ice 
Island  design  to  the  MMS  and  the  MMS 
Certified  Verification  Agent  (CVA)  for 
review  and  comment.  "The  CVA  is  an 
independent  third-party  expert  that 
reviews  the  applicant's  design,  provides 
quality  assurance  and  verification 
during  island  construction  and 
monitoring  during  drilling.  Of  particular 
concern  is  the  island's  ability  to 


withstand  the  forces  fitjm  sea  ice 
pushing  against  the  island  and  sea  ice 
overriding  the  island  working  surface. 
All  critical  equipment,  fuel  storage, 
structvires,  etc.  will  be  setback  at  least 
50  feet  (15  m)  frtjm  the  edge  of  working 
siuiace  of  the  island.  The  MMS,  CVA 
and  Phillips  must  all  agree  on  the  island 
design,  construction  and  monitoring 
before  the  MMS  will  approve  the  island. 
It  is  NMFS'  understanding  that  the 
McCovey  Ice  Island  design  has  been 
approved  by  MMS. 

Phillips  explains  that  ice  override 
occius  when  a  thick  sea  ice  sheet  moves 
landward  across  the  shore  zone,  such  as 
Cross  Island,  as  an  unbroken  sheet.  Ice 
override  is  not  a  condition  seen  when 
ice  moves  against  ice;  instead  this 
results  in  pressure  ridges  and  rubble 
fields.  Once  the  McCovey  Ice  Island  is 
constructed  and  groimded.  it  will  be  a 
large  solid  mass  of  ice  weighing  about 
370  million  lbs  (135,080,000  kg). 
Therefore,  if  sea  ice  should  move,  it  will 
not  move  across  the  island,  instead, 
because  the  outer  perimeter  is 
constructed  of  ice,  the  sea  ice  will 
produce  "rubbling."  The  more  rubbling 
that  occurs,  the  better  protected  the 
island  will  be  against  future  movements. 

Comment  5:  "The  AEWC  believes  that, 
because  the  McCovey  Prospect  is  an 
exploration  well,  the  risk  of  an 
uncontrolled  release  of  oil  is  even 
greater  than  the  risk  created  by  a 
production  site  like  Northstar.  The 
AEWC  is  especially  concerned  that  an 
oil  spill  at  the  McCovey  Prospect,  even 
during  the  winter  and  early  spring, 
could  threaten  the  availability  of 
bowhead  whales  and  other  marine 
resoiuces  for  subsistence  use. 

Response:  When  making  a 
determination  that  an  activity  will  have 
no  more  than  a  negligible  impact  on  a 
species  or  stock  of  marine  mammal  and 
that  ^e  taking  wiU  not  have  an 
unmitigable  adverse  impact  on  the 
availability  of  such  species  or  stock  for 
subsistence  uses,  NMFS  may  find  that 
these  determinations  are  appropriate,  if 
the  probability  of  a  take  occurring  is  low 
even  though  the  potential  effects  may  be 
significant  should  that  event  occur.  In 
these  cases,  NMFS  must  balance  the 
probability  of  occurrence  of  impacts 
with  the  potential  severity  of  harm  both 
to  the  species  or  stock  of  marine 
mammal  affected,  and  to  the  Inupiat 
communities  that  depend  upon  the 
bowhead  whale  to  meet  its  subsistence 
needs  (see  54  FR  40338,  September  29, 
1989).  Such  determinations  must  be 
made  based  on  the  best  scientific 
information  available. 

NMFS  recognizes  that,  while  there  is 
considerable  disagreement  as  to  the 
effects  of  an  oil  spill  on  bowhead 
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whales  and  other  marine  mammals  in 
the  Alaskan  Beaufort  Sea,  to  date  no 
blowouts  have  occiured  during  drilling 
exploratory  wells  in  Alaskan  waters. 
The  MMS  uses  an  Oil  Spill  Risk 
Analysis  to  estimate  the  probability  of 
an  oil  spill  on  bowhead  whales  and 
other  marine  mammas  and  concluded 
that,  for  the  base-case  the  probability  for 
an  oil  spill  of  1 ,000  barrels  or  more  to 
occur  and  contacting  bowhead  whale 
habitat  when  bowhead  whales  were 
present,  from  all  activities  associated 
with  Lease  Sale  124  (both  exploration 
and  potential  development)  was  low. 
Because  this  probability  is  based  on  a 
significant  amount  of  activity,  the 
potential  for  an  individual  activity  must 
be  considered  even  less.  However,  some 
data  on  the  anatomy  and  migratory 
behavior  of  bowhead  whales  suggest 
that  impacts  from  a  large  oil  spill  could 
pose  a  threat  to  this  species,  especially 
if  substantial  amounts  of  oil  got  into  the 
lead  system  during  the  spring  migration 
(Albert  1981,  Shotts  et  al.  1990). 
However,  using  the  information 
provided  in  MMS'  Final  Environmental 
Impact  Statement  for  Lease  Sale  124 
(MMS,  1990),  which  fully  describes  this 
scenario,  NMFS  does  not  find  evidence 
that  there  would  be  more  than  a 
minimum  potential  for  an  oil  spill  to 
occur  as  a  result  of  a  single  exploratory 
well  and  even  less  potential  for  that 
spill  to  reach  the  bowhead  whale  spring 
or  fall  migrations.  This  supports  NMFS' 
conclusion  that  the  activity  will  not 
ha^e  more  than  a  negligible  impact  on 
marine  mammals,  including  the 
bowhead  whale,  inhabiting  the  Beaufort 
Sea. 

Comment  6:  The  AEWC  strongly 
opposes  the  issuance  of  a  small  take 
authorization  to  Phillips  for  exploratory 
drilling  at  the  McCovey  Prospect  at  this 
time,  since  there  are  no  measures  in 
place  to  mitigate  the  impacts  to  Native 
Alaskan  subsistence  hunting  if  an  oil 
spill  were  to  occur  as  a  result  of  the 
proposed  activities.  The  AEWC  also 
believes  that,  because  only  a  small 
niunber  of  exploratory  wells  (possibly 
only  two)  have  ever  been  drilled  from 
ice  islands  in  the  Beaufort  Sea,  the 
AEWC's  confidence  is  further  reduced 
that  Phillips  and  its  contractors  have  the 
experience  or  the  capability  to  address 
the  potential  risks  that  would  be  created 
by  the  proposed  activity.  Finally,  the 
AEWC  believes  that  Phillips  does  not 
have  a  plan  to  expeditiously  complete  a 
relief  well  to  control  a  blowout  at  the 
McCovey  site. 

Response:  Bugno  et  al.  (1990)  indicate 
that,  as  of  1988,  34  exploratory  wells 
have  been  drilled  in  the  Beaufort  Sea 
using  floating  ice  platforms  and  two 
using  grounded  ice  platforms. 


ApparenUy,  few  have  been  drilled  since 
that  time.  However,  Phillips  has 
provided  an  Oil  Discharge  Prevention 
and  Contingency  Plan  (ODPCP)  to  the 
MMS.  The  ODPCP  is  an  extensive 
document  that  addresses  oil  spill 
response,  logistics,  several  spill 
scenarios,  cleanup  activities,  and 
numerous  other  aspects  of  oil  spill 
prevention  and  response.  It  is  NMFS' 
understanding  that  the  ODPCP  has  been 
approved  by  MMS  and  that  the  ODPCP 
contains  a  plan  to  expeditiously 
complete  a  relief  well. 

In  addition,  as  noted  in  Phillips 
application,  the  North  Slope  operators 
and  several  other  firms  have  jointly 
formed  an  oil  spill  response  cooperative 
(ACS),  which  is  based  in  Deadhorse, 
AK.  ACS  is  contractually  obligated  to 
provide  response  services  for  the 
McCovey  operations.  ACS  maintains 
one  of  the  world's  largest  inventories  of 
spill  contaminant  and  cleanup 
equipment  there  for  use  by  all  members. 
ACS  also  has  a  full  time  staff  trained  in 
operation  and  maintenance  of  the 
cooperative's  spill  equipment. 
Additionally,  Phillips  has  its  own 
inventory  of  spill  response  equipment 
on  the  North  Slope  in  each  current  or 
soon- to-be  producing  sites,  such  as 
Kuparuk  and  Alpine,  as  part  of  its 
development  field  operations.  Other 
oilfield  operators  also  have  spill 
response  equipment  located  at  their 
field  and  are  available  to  provide 
support  pursuant  to  a  Mutual  Aid 
Agreement  between  all  North  Slope 
operators.  This  equipment  can  be 
mobilized  for  spill  response  as  needed. 
Finally,  the  Deadhorse,  AK  service 
contractors  maintain  a  crew  of 
persoimel  trained  in  oil  spill  response 
activities  that  can  be  utilized  as  needed. 

While  NMFS  recognizes  the 
difficulties  in  responding  to  an  oil  spill 
under  the  ice  or  in  broken  ice,  as 
demonstrated  recently  at  the  Northstar 
test,  because,  as  mentioned  in  response 
to  comment  5,  the  potential  is  low  for 
(1)  an  oil  spill  to  occiir  from  a  single 
exploratory  well,  (2)  any  of  that  spilled 
oil  to  either  reach  the  offshore  spring 
leads,  or  (3)  spilled  oil  to  remain  in  the 
area  to  intercept  the  westward  migrating 
bowheads  several  months  later,  NMFS 
is  unable  to  concur  with  the  AEWC  that 
the  drilling  one  or  more  exploratory 
wells  during  the  winter,  2000/2001  will 
have  an  unmitigable  adverse  impact  (as 
defined  in  50  CFR  216.103)  on  the 
availability  of  the  marine  manunals 
species  or  stock  for  subsistence  uses. 
This,  NMFS  believes,  is  further 
supported  by:  (1)  the  issuance  of  a  land 
use  permit  to  Phillips  by  the  North 
Slope  Borough  (NSB)  to  conduct  this 
activity  and  (2)  the  lack  of  concern 


expressed  by  NSB  that  Phillips  and  the 
NSB  had  not  concluded  a  Conflict 
Avoidance  Agreement  (CAA).  NMFS 
notes  that  the  NSB  has,  in  the  past, 
either  denied  permits,  or  amended  the 
scope  of  work  through  a  CAA,  when  it 
determined  that  the  activity  had  a 
potential  to  affect  the  subsistence 
harvest. 

Comment  7:  The  AEWC  notes  Uiat 
since  the  OCS  tract  cont£iining  the 
McCovey  prospect  was  leased,  the  MMS 
and  the  State  of  Alaska  have  recognized 
the  unacceptable  level  of  risk  created  by 
proposed  development  in  the  area  of 
Cross  Island.  As  a  result,  both  agencies 
have  created  lease  sale  stipulations  that 
prohibit  the  siting  of  production 
facilities  within  a  10-mile  (16-km) 
radius  of  Cross  Island,  unless  the  lessee 
demonstrates  to  the  satisfaction  of  the 
MMS  Regional  Director,  in  consultation 
witii  die  NSB  and  Uie  AEWC,  that  the 
development  will  not  preclude 
reasonable  subsistence  access  to 
bowhead  whales. 

Response:  NMFS  understands  that  the 
MMS  did  not  find  there  was  an 
unacceptable  risk  from  development  in 
the  Cross  Island  area.  For  Lease  Sale 
170,  MMS  considered  both  a  lease 
stipulation  to  minimize  effects  to 
whales  from  noise  and  space  use 
conflicts  (subsistence  activities)  and  a 
deferral  area  (remove  the  area  horn  any 
leasing).  The  MMS  opted  to  adopt  the 
lease  stipulation,  as  noted  in  the  AEWC 
conmient.  which  prohibits  permanent 
production  facilities  within  a  10-mile 
(16-km)  radius  of  Cross  island,  imless 
the  lessee  can  demonstrate  to  the 
satisfaction  of  tlie  MMS  Regional 
Director,  in  consultation  with  the  NSB 
and  the  AEWC,  that  the  development 
would  not  preclude  reasonable 
subsistence  access  to  the  whales.  If 
McCovey  is  a  conunercial  discovery, 
MMS  would  do  a  full  environmental 
review  (likely  an  environmental  impact 
statement)  and  would  further  evaluate 
these  issues  based  on  a  project  specific 
development  plan.  The  stipulation, 
however,  is  directed  only  at  permanent 
production  facilities,  not  temporary 
exploratory  activities,  such  as  McCovey. 
According  to  the  MMS,  the  driving  issue 
was  noise  and  space  use  conflicts,  not 
oil  spills. 

Comment  8:  The  AEWC  recommends 
that  NMFS  not  issue  the  IHA  to  Phillips 
while  meetings  are  ongoing  to  develop 
mitigation  measures  to  help  address 
adverse  impacts  to  coastal  subsistence 
commimities  in  the  event  of  an  offshore 
oil  spill  or  an  event  with  similar  effects 
on  subsistence  lifestyle. 

Response:  The  meetings  between  the 
oil  industiy  and  die  AEWC/NSB 
concern  long-term  mitigation 
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agreements  for  offshore  oil  development 
activities,  not,  in  particular,  the  offshore 
oil  exploration  industry.  Considering 
that  the  last  meeting  of  the  group  was 
held  in  Anchorage,  AK  in  July,  2000, 
and  that  no  meetings  are  currently 
planned,  NMFS  caimot  accept  this 
recommendation.  NMFS  believes  that 
the  principal  mitigation  measures 
proposed  for  this  activity,  which  are:  (1) 
the  activity  will  be  conducted  in  winter 
time  to  avoid  impacts  to  the  fall 
bowhead  whale  himt,  (2)  an  approved 
ODPCP  to  address  oil  spill  response  and 
cleanup  activities  and  will  be  in  place, 
and  (3)  the  ACS  has  been  established  to 
respond  to  an  oil  spill,  is  sufficient  for 
NMFS  to  determine  that  the  oil 
BJcploration  activity  at  McCovey  will  not 
have  an  unmitigable  adverse  impact  on 
subsistence  needs  for  bowhead  whales 
or  other  marine  mammal  species. 

Comment  9:  The  MMC  believes  not 
only  that  the  use  of  trained  dogs  to 
locate  ringed  seal  lairs  and  other 
structures  is  the  preferred  method,  it  is 
the  only  reliable  method  for  doing  so. 
The  MMC,  therefore,  supports  NMFS' 
proposal  to  condition  the  requested  IHA 
to  require  the  use  of  dogs  for 
monitoring. 

Response:  Thank  you  for  the 
comment. 

Comment  10:  Phillips  notes  that  its 
proposed  monitoring  plan  includes  the 
use  of  trained  dogs  to  locate  seal 
structures  due  to  discussions  at  the  1999 
on-ice  workshop  and  the  subsequent 
LOAs  that  were  issued  that  year. 
However,  the  proposal  to  use  dogs  does 
not  reflect  Phillips'  support  for  this 
monitoring  method.  Phillips  notes  that 
the  use  of  dogs  to  locate  seal  structures 
may  cause  harm  to  ringed  seals.  Phillips 
states  that  a  study  was  recently 
published  which  indicates  that  dogs 
may  transmit  disease  to  ringed  seals, 
and  that  at  least  one  Alaskan  island  has 
banished  dogs  for  this  very  reason.  Also, 
it  is  likely  that  a  ringed  seal  would 
consider  a  dog  to  be  a  predator,  and  a 
predator's  approach  to  a  ringed  seal's 
lair  could  residt  in  a  behavioral 
response  that  may  have  biological 
significance  on  the  part  of  the  animal. 
While  Phillips  is  committed  to  reducing 
any  impact  of  its  operations  on  ringed 
seals,  for  these  reasons  it  would  prefer 
not  to  use  trained  dogs  in  the  future. 

Response:  NMFS  recognizes  Phillips' 
reluctance  to  using  dogs  on  the  ice  and 
in  that  context,  strongly  recommends 
the  oil  industry  promote  research  on 
alternate,  effective,  means  to  locate 
ringed  seal  structiues.  However,  as 
noted  in  the  previous  comment,  the  use 
of  trained  dogs  to  locate  seal  structures 
is  the  only  reliable  method  known  at 
this  time  to  acciu^tely  locate  seal 


structures  in  the  Beaufort  Sea.  While 
domestic  dogs  carry  some  diseases  (e.g., 
canine  distemper)  which  have  been 
found  in  seals,  and  there  have  been 
some  who  have  hypothesized  that  dogs 
transmit  these  diseases  to  seals,  other 
carnivores  also  carry  these  diseases,  so 
it  is  not  clear  whether  dogs  were 
actually  the  vector.  In  addition,  the 
trained  Labrador  retrievers  used  in  this 
monitoring  program  are  routinely 
vaccinated  for  die  types  of  diseases 
which  are  of  the  greatest  concern.  While 
dogs  have  been  prohibited  on  the 
Pribilof  Islands  for  many  years,  this 
prohibition  is  to  prevent  die 
harassment,  injury  and  mortality  of  the 
northern  fur  seals  on  the  Islands.  Since 
the  Arctic  fox,  which  is  indigenous  to 
these  Islands,  is  also  a  vector  for 
transmission  of  disease  to  marine 
mammals,  prohibiting  dogs  for  this 
reason  would  not  have  any  beneficial 
value. 

Comment  11:  Phillips  is  concerned 
because  NMFS  notes  diat  it  intends  to 
continue  to  require  applicants  to  use 
dogs  "imtil  such  time  as  NMFS  has 
clear  evidence  that  ice  roads  and  other 
activities  taking  place  during  the  winter 
are  not  having  a  cumulative  impact  on 
ringed  seals...  ."  Phillips  states  that 
NMFS  recentiy  stated  that  it  does  not 
have  statutory  or  regulatory  authority  to 
require  applicants  to  monitor  for 
cumulative  impacts.  Thus,  Phillips 
believes  that  it  is  inappropriate  to 
require  it  to  use  dogs  to  determine 
whether  cumulative  impacts  are 
occurring. 

Response:  Trained  dogs  will  be 
required  as  part  of  the  IHA  issued  to 
Phillips  for  work  at  McCovey.  Since  an 
IHA  is  valid  for  no  more  than  a  single 
year,  NMFS  cannot  require  monitoring 
for  a  period  of  time  after  expiration  of 
the  IHA.  However,  NMFS  can  require 
monitoring  be  designed  and 
implemented  to  detect  cumulative 
impacts  if  a  project  is  either  proposed  to 
take  place  over  several  years  (such  as 
the  Northstar  oil  production  facility)  or 
when  an  individual  activity  is  receiving 
an  annual  IHA  for  conducting 
essentially  the  same  activity  every  year, 
such  as  seismic  work  in  the  Beaufort 
Sea.  At  this  time,  it  is  the  opinion  of  the 
scientists  attending  the  November  6-9, 
2000,  Beaufort  Sea  Marine  Mammal 
Monitoring  Workshop  in  Seattle,  WA 
that  site  specific  monitoring  efforts  are 
critical  components  of  any  cumidative 
impacts  monitoring  program. 

Comment  12:  Phillips  notes  that 
monitoring  requirements  on  the 
industry  have  only  increased  over  the 
years,  despite  a  lack  of  a  more-than- 
negligible  effect  on  ringed  seals  and 
other  marine  mammals.  Under  these 


circumstances,  Phillips  believes  that  it 
is  more  reasonable  to  decrease  the 
monitoring  burdens  imposed  on  it  than 
to  continually  increase  them. 

Response:  NMFS  disagrees  that 
monitoring  has  increased  significanUy 
for  the  oil  and  gas  exploration  industry 
conducting  winter  operations.  Since 
neither  Phillips  nor  its  predecessor  have 
applied  for  IHAs  for  constructing  ice 
roads  and  an  ice  island  previously, 
NMFS  questions  its  concern  that 
monitoring  requirements  on  it  be 
reduced.  Prior  to  1999,  ice-road 
construction  authorizations  simply 
required  the  use  of  biologically  trained, 
on-site  individual(s).  approved  in 
advance  by  NMFS,  to  conduct  on-ice 
searches  for  ringed  seal  lairs.  Marine 
mammal  scientists  determined  that  such 
monitoring  was  ineffective  in  locating 
seal  structures.  That  type  of  monitoring 
has  been  replaced  by  the  use  of  trained 
dogs  to  locate  seal  structures.  Although 
all  indications  to  date  are  that  on-ice 
activities  are  not  having  more  than  a 
negligible  impact  on  ringed  seal 
populations,  monitoring  and  research  to 
conclusively  verify  or  refute  this 
assumption  has  not  been  designed  or 
implemented.  Requiring  the  use  of 
trained  dogs  to  monitor  impacts  on 
ringed  seal  structures,  is  a  first  step  to 
obtaining  that  information. 

Comment  13:  The  MMC  recommends 
that  NMFS  should  not  accept  human 
monitoring  (i.e.,  without  the  use  of 
trained  dogs)  until  it  has  been 
demonstrated  that  such  monitoring  is  as 
effective  as  that  carried  out  using  dogs. 

Response:  NMFS  notes  that  there  are 
only  a  limited  number  of  dogs  trained 
to  locate  seal  structures  currendy 
available  in  Alaska.  These  dogs  are 
mostly  used  in  conducting  scientific 
research.  In  addition,  some  industry 
components  are  proposing  to  use  dogs 
trained  in  Canada,  but  even  those  are 
limited  in  number  and  periods  of 
availability.  With  increasing  levels  of 
activity  in  the  Beaufort  Sea,  for  which 
NMFS  is  requiring  trained  dogs  to 
monitor  for  ringed  seal  structures, 
NMFS  needs  to  reserve  the  right  to        ^ 
waive  this  form  of  monitoring,  if  dogs 
are  not  available.  NMFS  prefers  to 
return  to  requiring  human  searches 
using  avalanche  probes  prior  to  either 
not  requiring  any  monitoring,  or  worse, 
allowing  the  use  of  imtrained  dogs 
(which  would  have  the  potential  to 
increase  the  level  of  ringed  seal 
disturbance). 

Description  of  Habitat  and  Marine 
Mammals  Affected  by  the  Activity 

A  detailed  description  of  the  Beaufort 
Sea  ecosystem  and  its  associated  marine 
mammals  can  be  found  in  several 
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documents  (Corps  of  Engineers,  1999; 
Minerals  Management  Service  (MMS), 
1990, 1992,  1996;  NMFS,  1997). 

Marine  Mammals 

The  Beaufort/Chukchi  Seas  support  a 
diverse  assemblage  of  marine  mammals, 
including  bowhead  whales  {Balaena 
mysticetus),  gray  whales  (Eschrichtius 
mbustus),  beluga  [Delphinapterus 
leucas),  ringed  seals  {Phoca  hispida), 
spotted  seals  {Phoca  largha)  and 
bearded  seals  [Erignathus  barbatus). 
Descriptions  of  the  biology  and 
distribution  of  these  species,  as  well  as 
others,  can  be  found  in  several  other 
documents  (Hill  et  al,  1999;  Hill  and 
DeMaster,  1999.  1998;  NMFS,  1997). 
Please  refer  to  those  docimients  for 
information  on  the  biology,  distribution 
and  abujidance  of  these  species. 
However,  because  the  proposed  oil 
exploration  activity  will  take  place  only 
during  the  winter,  only  ringed  seals  and, 
possibly,  a  few  bearded  seals  have  any 
potential  to  be  impacted  by  the  project. 
A  description  of  the  biology  and 
abundance  of  these  two  seal  species  are 
addressed  in  NMFS'  Environmental 
Assessment  (EA)  on  Winter  Seismic 
Activities  (NMFS,  1998).  The 
documents  mentioned  here  and  in  other 
parts  of  this  document  are  considered 
part  of  this  decision-making  process. 

In  addition  to  the  species  mentioned 
in  the  preceding  paragraph,  polar  bears 
(Ursus  maritimus)  also  have  the 
potential  to  be  taken  incidental  to  the 
proposed  activity.  This  species  is  under 
the  jurisdiction  of  the  USFWS.  As  a 
result,  Phillips  has  applied  for  a  LOA 
from  the  USFWS  for  the  taking  of  this 
species  incidental  to  the  McCovey 
drilling  project. 

Potential  Impacts  on  Marine  Mammals 

Disturbance  by  noise  is  the  principal 
means  for  potential  takings  by 
harassment  by  this  activity.  The  marine 
mammal  most  likely  to  be  impacted  by 
construction  of  the  ice  road  and  ice 
island  is  the  ringed  seal.  A  slight 
possibility  exists  to  impact  bearded 
seals.  While  the  applicant  noted  that 
there  is  a  chance  that  a  ringed  seal  could 
be  killed  during  ice  road  construction 
(and  ice  island  construction),  NMFS 
believes  that  noise  from  road  and  island 
construction  activity,  the  timing  of  the 
construction  in  December,  and  the 
monitoring  described  later  in  this 
document  will  make  the  injury  or 
mortality  of  ringed  seals  very  unlikely. 
However,  the  ice  island  location  cannot 
be  moved  due  to  the  engineering 
required  for  ice  island  design  and 
construction.  As  a  result,  breathing 
holes  or  structures  located  within  the 
footprint  of  the  island  mil  be  covered 


by  ice  and  the  seals  would  need  to 
relocate.  However,  constructing  the 
island  in  E)ecember  will  mitigate  the 
potential  for  damage  to  birthing  lairs 
since  most  ringed  seal  birth  lairs  are  not 
built  until  later  in  the  winter,  pups  are 
not  bom  imtil  mid-March  in  this  area, 
and  several  structiues  would  be 
available  for  each  seal  by  that  time  for 
use  as  birthing  and  pupping  lairs. 

Site  specific  ringed  seal  survey  work 
was  conducted  by  Western  Geophysical 
at  the  McCovey  location  during  April 
2000  (Coltrane  and  Williams,  2000).  A 
total  of  22  seal  structiu^s  were  found  in 
the  core  siuvey  area  and  the 
surroimding  1  km  (0.62  mi)  monitoring 
zone.  An  additional  21  structiues  were 
found  in  the  transit  survey  route. 
Seventeen  of  the  structures  were 
breathing  holes.  20  were  lairs,  and  6 
were  unidentified;  none  of  the 
identified  lairs  were  birthing  lairs. 
Coltrane  and  Williams  (2000)  reported 
that  28  structures  were  revisited  later. 
The  remaining  15  structures  were  not 
rechecked  as  Uiese  structiuBS  were 
either  of  unknown  status  or  frozen  at  the 
time  of  the  initial  search.  Four  breathing 
holes  were  foimd  to  be  abandoned  since 
the  initial  search  (one  was  abandoned 
due  to  research,  not  industrial  activity). 
The  total  abandonment  rate  of  active 
seal  structiires  after  shallow  hazards 
survey  operations  was  11  percent  (3  of 
28).  In  addition,  the  initial  survey 
revealed  that  19  percent  (8  of  43)  of  the 
structures  located  had  already  been 
abandoned  prior  to  any  industrial 
searches.  Coltrane  and  Williams  (2000) 
believe  that  this  natural  abandonment 
rate  was  comparably  higher  than  the 
abandonment  rate  after  industrial 
activities  in  the  area  (19  percent 
compared  to  1 1  percent).  As  noted  at  the 
2000  Seattle  On-lce  Workshop  however, 
others  believe  that  these  rates  cannot  be 
compared  because  the  periods  during 
which  the  holes  could  have  become 
abandoned  are  drastically  different. 
Therefore,  it  may  be  unknown  whether 
abandoiunent  rate  due  to  shallow 
hazard  survey  is  the  same  as  the  natural 
abandonment  rate  (Angliss.  pers. 
comm.,  2001). 

Aerial  surveys  of  seal  density  and 
abundance,  conducted  in  1997  in 
support  of  the  Northstar  project  (which 
is  approximately  9  miles  (14.5  km)  to 
the  west  from  the  proposed  McCovey 
Prospect),  indicated  an  average  density 
over  the  area  (including  the  McCovey 
Prospect  area)  of  0.43  ringed  seals/km^. 
The  overall  observed  density  on  landfast 
ice,  over  water  depths  of  5-20  m  (16.4- 
65.6  ft),  was  0.42  ringed  seals/km^ 
(Miller  ef  al.,  1998).  Surveys  conducted 
in  1999  by  Richardson  and  Williams 
(2000)  indicated  an  overall  observed 


density  of  0.56  seals/km2.  Excluding 
waters  less  than  3  m  (9.8  ft)  deep  where 
ringed  seals  were  rarely  seen,  the  overall 
observed  density  was  0.63  seals/km^. 
The  overall  observed  density  in  areas 
greater  than  3  m  (9.8  ft)  deep  was  higher 
in  1999  than  in  either  1997  or  1998 
(0.39  seals/km2). 

Based  on  the  methodology  for 
assessing  ringed  seal  tcikes  by  industrial 
activities  at  Northstar  (see  BP 
Exploration  (Alaska),  1998),  Phillips 
estimates  that  less  than  31  ringed  seals 
may  be  within  an  area  where 
harassment  takings  might  potentially 
occiu.  This  estimate  is  based  on  the 
assumptions  that  any  ringed  seals 
within  0.4  mi  (0.644  km)  of  the  ice  road 
and  within  2.3  mi  (3.7  km)  of  the  ice 
island  may  be  able  to  hear  the  noise 
associated  with  the  McCovey  Prospect. 
This  estimate  is  based  on  the  density 
recorded  during  the  1997  aerial  survey 
of  0.42  seals/km^  (Miller  et  al.  1998). 
Phillips  believes  that  this  estimate  of 
take  is  very  conservative  since  the  noise 
associated  with  ice  island  construction 
should  be  less  than  the  noise  associated 
with  construction  of  the  gravel  island  at 
Northstar.  The  2.3  mi  (3.7  km)  was 
based  on  noise  measurements  made  by 
Greene  (1983)  for  construction  of  Seal 
Island  in  1982.  Also,  the  estimated 
"take"  is  based  on  the  entire  ice  road 
length  of  12.5  miles  (20.12  km)  with  no 
deduction  for  areas  where  the  ice  road 
may  cross  grounded  ice  (with  no  ringed 
seal  presence). 

Bearded  seals  are  not  expected  to  be 
in  the  area  except  in  very  small  numbers 
and,  therefore,  should  not  be  affected  by 
the  activity.  Bearded  seal  preference  for 
open  water  further  limits  the  potential 
for  their  being  in  this  area  at  this  time 
of  the  year. 

Therefore,  based  on  the  preceding 
discussion,  NMFS  concludes  that  the 
taking  by  noise  harassment  incidental  to 
construction  of  the  ice  road  and  ice 
island  will  result  in  no  more  than  a  few 
dozen  harassment  takings  by  this 
activity. 

Potential  Effects  on  Subsistence  Needs 

NMFS  has  not  identified  any 
unmitigable  adverse  impacts  by  this 
activity  that  are  likely  to  occur  and 
thereby  affect  the  availability  of  marine 
manunals  for  subsistence  needs.  While 
there  is  a  potential  for  a  significant 
impact  on  the  availability  of  bowhead 
whales  for  subsistence  needs  should  a 
large  oil  spill  occur  and  not  be  cleaned 
up  prior  to  either  reaching  the  spring 
leads  or  remaining  in  the  area  all 
siunmer  to  intercept  the  westward 
migrating  bowheads,  the  potential  for  . 
that  occurring  from  a  single  activity  is 
considered  remote. 
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Potential  Efifect  on  Habitat 

The  ice  island  will  be  a  temporary 
structure  on  the  winter  ice.  The 
temporary  loss  of  this  area  is  negligible 
when  compared  with  the  size  of  the 
nearshore  Beaufort  Sea.  When  drilling 
and  well-testing  operations  are 
completed,  the  well  will  be  plugged  and 
abandoned  in  accordance  with  MMS 
and  Alaska  Oil  and  Gas  Conservation 
Commission  regulations.  This 
abandonment  will  leave  the  project  area 
in  essentially  an  unmodified  condition 
since  no  wellhead  or  other  structures 
will  remain  above  the  ocean  floor. 

In  the  unlikely  event  that  there  is  an 
oil  spill,  Phillips  has  prepared  an  oil 
discharge  prevention  and  contingency 
plan  (ODPCP)  specifically  for  this 
activity.  The  ODPCP  is  an  extensive 
document  that  addresses  spill  response, 
several  spill  scenarios,  cleanup 
activities,  and  numerous  other  aspects 
of  oil  spill  prevention  and  response.  Oil 
spill  response  teams  are  located  in 
Deadhorse,  AK.  Phillips  and  other 
operators  have  oil  spill  response 
equipment  available  in  each  current  or 
soon-to-be  oil-producing  area  on  the 
North  Slope. 

Mitigation 

Several  mitigation  measures  to  reduce 
the  potential  for  marine  mammal 
harassment  will  be  implemented  by 
Phillips  as  part  of  its  proposed  activity. 
These  include: 

(1)  Conducting  a  winter  drilling 
program  using  a  land-based  rig  instead 
of  using  the  Concrete  Island  Drilling 
System  platform,  a  floating  platform,  or 
a  semisubmersible  platform.  The  latter 
two  platforms  would  require  the  need 
lor  icebreaker  vessels; 

(2)  Conducting  drilling  operations 
during  winter  months  instead  of  during 
the  open  water  season,  and 

(3)  Constructing  the  ice  road  and  ice 
island  in  December  before  seal 
structures  are  made  into  fully  developed 
lairs  and  especially  before  ringed  seals 
birthings  begin  in  mid-March. 

Marine  Mammal  Monitoring 

Phillips  will  utilize  trained  dogs  and 
isual  observations  to  assess  the  level  of 

;e  of,  and  impact  to,  ringed  seals 
luring  project  activities.  Prior  to 

immencing  ice  road  or  ice  island 

instruction,  trained  dogs  will  be  used 
:o  locate  seal  breathing  holes  and  lairs 
along  the  proposed  footprint  of  the  ice 
road  route  and  ice  island  pad.  An 
adjacent  150-m  (492-ft)  buffer  along  the 
ice  road  route  and  a  1-km  (0.62-mi) 
buffer  aroimd  the  ice  island  will  also  be 
surveyed  by  dogs.  Although  Phillips  has 
arranged  for  trained  dogs  to  be  available 


for  this  activity,  in  the  event  that  these 
dogs  are  not  available  for  the  siuvey 
(incapacitated,  ill.  etc),  after  review  and 
approval  by  NMFS,  Phillips  would  be 
allowed  to  employ  a  visual  survey  prior 
to  onset  of  construction  activities.  The 
visual  siuvey  would  involve  searching 
the  designated  area  for  breathing  holes 
and  examining  pressure  ridges,  ice 
hummocks,  and  deep  ice  cracks  for 
lairs.  Attempts  will  be  made  to  confirm 
the  presence  of  lairs  by  using  an 
aluminum  rod  to  locate  the  breathing 
hole  or  lair  access  hole  where  practical. 
Success  in  visually  locating  lairs  will  be 
limited  by  the  relatively  low  density  of 
ringed  seals  combined  with  the 
difficulty  of  finding  breathing  holes  or 
lairs  on  snow-covered  ice  during  winter 
conditions.  A  professional  marine 
mammal  biologist  and  an  Inupiat  hunter 
would  be  conducting  the  visual  survey. 

In  order  to  obtain  an  indication  of 
ringed  seal  response  to  Phillips' 
operations,  a  second  seal  structure 
survey  will  be  conducted  near  the  end 
of  the  McCovey  project  activities.  The 
second  survey  will  be  conducted  by 
biologists  on  snow  machines  using 
Differential  Global  Positioning  System 
units  to  relocate  and  determine  the 
presence  or  absence  of  seals  in  lairs 
identified  during  the  first  survey.  Any 
new  holes  would  also  be  noted. 

Once  drilling  begins,  a  designated 
polar  bear  watch  (typically  an  Inupiat 
hunter)  will  also  look  for  and  record 
seal  activities.  Because  of  the  low 
expectation  of  interactions  during  the 
winter  with  marine  mammals  that  are 
under  the  jurisdiction  of  NMFS, 
dedicated  observers  are  not  considered 
necessary  on  the  ice  island.  As  a  result, 
NMFS  is  requiring,  as  part  of  the  MA, 
that  Phillips  instruct  the  polar  bear 
watchperson  to  maintain  a  sightings- 
and-behavior  log  for  seals  that  is 
separate  from  the  Polar  Bear  Sightings 
Log.  This  latter  reporting  requirement  is 
mandated  by  50  CFR  18.27.  Failure  to 
use  dogs  when  available  may  be  in 
violation  of  the  IHA  and  may  result  in 
suspension  or  termination  of  that  IHA. 

Reporting 

The  IHA  requires  Phillips  to  submit 
one  report  under  this  proposed 
authorization.  This  report  will  be 
required  90  days  after  completion  of 
activities  authorized  for  marine 
mammal  takings.  That  report  will  be 
reviewed  by  NMFS  prior  to  formal 
acceptance  and  modifications  may  be 
required  to  that  report  as  a  result  of  its 
review. 

National  Environmental  Policy  Act 

The  activity  proposed  by  Phillips  was 
the  subject  of  a  Final  Environmental 


Impact  Statement  prepared  by  MMS  in 
conjunction  with  Lease  Sale  124  (MMS, 
1990). 

Endangered  Species  Act  (ESA) 

No  species  listed  as  either  threatened 
or  endangered  under  section  4  of  the 
ESA  are  likely  to  be  taken  as  a  result  of 
either  the  activity  described  in  this 
document  or  the  issuance  of  an  IHA 
under  section  101(a)(5)(D)  of  the 
MMPA. 

Conclusions  ^ 

Based  upon  the  information  contained 
in  the  application,  in  this  document, 
and  in  supplemental  docimientation, 
NMFS  has  determined  that  the  short- 
term  impact  of  exploration  drilling  and 
related  activities  in  the  U.S.  Beaufort 
Sea  will  result,  at  worst,  in  a  temporary 
modification  in  behavior  by  certain 
species  of  pinnipeds.  While  behavioral 
modifications  may  be  made  by  these 
species  of  marine  mammals  to  avoid  the 
resultant  noise  irom  ice  road  and  ice 
island  construction,  or  from  the 
transportation  of  the  oil  rig  and  supplies 
on  the  ice  road,  or  fit>m  drilling 
activities,  this  behavioral  change  is 
expected  to  have  a  negligible  impact  on 
the  animals. 

While  the  number  of  potential 
incidental  harassment  takes  will  depend 
on  the  distribution  and  abundance  of 
marine  mammals  (which  vary  annually 
due  to  variable  ice  conditions  and  other 
factors)  in  the  activity  area,  the  number 
of  potential  harassment  takings  is 
estimated  to  be  small.  In  addition,  no 
take  by  injury  or  death  is  anticipated, 
and  takes  will  be  at  the  lowest  level 
practicable  due  to  incorporation  of  the 
mitigation  measures  mentioned 
previously.  No  known  rookeries,  mating 
grounds,  areas  of  concentrated  feeding, 
or  other  areas  of  special  significance  for 
marine  mammals  occur  within  or  near 
the  planned  area  of  operations  during 
the  season  of  operations. 

Since  NMFS  is  assured  that  the  taking 
would  not  result  in  more  than  the 
incidental  harassment  (as  defined  by  the 
MMPA  Amendments  of  1994)  of  small 
numbers  of  certain  species  of  marine 
mammals,  would  have  only  a  negligible 
impact  on  these  stocks,  would  not  have 
an  unmitigable  adverse  impact  on  the 
availability  of  these  stocks  for 
subsistence  uses,  and  would  result  in 
the  least  practicable  impact  on  the 
stocks.  NMFS  has  determined  that  the 
requirements  of  section  101(a)(5)(D)  of 
the  MMPA  have  been  met  and  the 
authorization  can  be  issued. 

Authorization 

Accordingly.  NMFS  issued  an  IHA  on 
the  date  of  this  document  to  Phillips  for 
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the  possible  harassment  of  small 
numbers  of  ringed  seals  and  bearded 
seals  incidental  to  constructing  an  ice 
road  and  ice  island  and  drilling  an  oil 
exploration  well  at  the  McCovey 
Prospect  during  the  winter  2000/01, 
provided  the  previously  mentioned 
mitigation,  monitoring,  and  reporting 
requirements  are  carried  out. 

Dated:  February  1,  2001. 
Wanda  Cain, 

Acting  Director.  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
IFR  Doc.  01-3182  Filed  2-6-01;  8:45  am] 

enjJNQ  COOC  3S10-22-S 


DEPARTMENT  OF  DEFENSE 
Office  of  tfie  Secretary 
Defense  Science  Board 

action:  Cancellation  of  advisory 
committee  meeting. 

summary:  The  Defense  Science  Board 
Task  Force  on  Options  for  Acquisition 
of  the  Advanced  Targeting  Pod  and 
Advanced  Technology  FUR  Pod  (ATP/ 
ATFLIR)  meeting  scheduled  for  January 
26,  2001,  was  not  held. 

Dated:  February  1.  2001. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  01-3138  Filed  2-6-01;  8:45  am] 
BaUNG  CODE  SOOI-IO-M 

DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
Defense  Science  Board 

action:  Meeting  date  change  of  advisory 
committee  meeting. 

SUMMARY:  The  Defense  Science  Board 
(DSB)  Task  Force  on  Systems 
Technology  for  the  Future  U.S.  Strategic 
Posture  closed  meeting  scheduled  for 
February  13-14,  2001,  has  been  changed 
to  February  7-8,  2001.  The  meeting  will 
be  held  at  Strategic  Analysis  Inc.,  3601 
Wilson  Boulevard,  Suite  600.  Arlington, 
VA. 

Dated:  February  1,  2001. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

(FR  Doc.  01-3139  Filed  2-6-01;  8:45  am] 

BtLLMG  CO06  S001-10-M 


DEPARTMENT  OF  DEFENSE 
Office  of  ttte  Secretary 

Threat  Reduction  Advisory  Committee 

AGENCY:  Department  of  Defense. 
action:  Notice. 

summary:  On  December  29,  2000  (65  FR 
82984),  the  Department  of  Defense 
published  an  announcement  of  a  closed 
Threat  Reduction  Advisory  Committee 
meeting  to  be  held  on  February  15, 
2001.  The  meeting  is  hereby  postponed 
until  a  later  date.  A  new  notice 
announcing  will  be  published  in  the 
futiue. 

FOR  FURTHER  INFORMATION  CONTACT: 
Major  Don  Gulp  703-767-5717. 

Dated:  February  1,  2001. 
L..M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  01-3140  Filed  2-06-O1;  8:45  am] 
BILUNQ  CODE  SOOI-IO-H 


DEPARTMENT  OF  DEFENSE 

Department  of  ttte  Army 

Privacy  Act  of  1974;  System  of 
Records 

agency:  Department  of  the  Army,  DoD. 
ACTION:  Notice  to  amend  systems  of 
records. 

SUMMARY:  The  Department  of  the  Army 
is  amending  five  systems  of  records 
notices  in  its  existing  inventory  of 
record  systems  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a),  as 
amended. 

DATES:  This  proposed  action  will  be 
effective  without  further  notice  on 
March  9,  2001  unless  comments  are 
received  which  result  in  a  contrary 
determination. 

ADDRESSES:  Records  Management 
Division,  U.S.  Army  Records 
Management  and  Eteclassification 
Agency,  ATTN:  TAPC-PDD-RP,  Stop 
5603,  6000  6th  Street,  Ft.  Belvoir,  VA 
22060-5603. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Janice  Thornton  at  (703)  806-4390  or 
DSN  656-^390  or  Ms.  Christie  King  at 
(703)  806-3711  or  DSN  656-3711. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Army  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  al>ove. 

The  specific  changes  to  the  records 
systems  being  amended  are  set  forth 


below  followed  by  the  notices,  as 
amended,  published  in  their  entirety. 
The  proposed  amendments  are  not 
within  the  purview  of  subsection  (r)  of 
the  Privacy  Act  of  1974,  (5  U.S.C.  552a), 
as  amended,  which  requires  the 
submission  of  a  new  or  altered  system 
report. 

February  1,2001. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

A0027  DAJA 

SYSTEM  NAME: 

Civil  Process  Case  Files  (July  15, 
1997,  62  FR  37891). 

CHANGES: 


AUTHORfrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Add  to  entry  "E.O.  9397  (SSN)". 

•        *        *        •        • 

STORAGE: 

Delete  entry  and  replace  with  'Paper 
records  and  cards  in  file  cabinets  and 
electronic  storage  media." 

RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with 
'Disposition  pending  (until  NARA 
disposition  is  approved,  treat  as 
permanent)'. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with 
'Commander,  Office  of  the  Judge 
Advocate,  Headquarters,  U.S.  Army 
Europe  and  Seventh  Army,  Unit  29351, 
APO  AE  09104-0007." 


A0027  DAJA 
SYSTEM  NAME: 

Civil  Process  Case  Files. 

SYSTEM  LOCATION: 

Office  of  the  Judge  Advocate, 
Headquarters,  U.S.  Army  Europe  and 
Seventh  Army,  Unit  29351,  APO  AE 
09014-0007. 

CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Military  inembers  of  the  Armed 
Forces,  civilian  employees  of  the  U.S. 
Government,  and  their  dependents  upon 
whom  service  is  made  of  documents 
issued  by  German  civil  courts,  customs 
and  taxing  agencies,  and  other 
administrative  agencies. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Docimients  ft-om  German  authorities 
regarding  payment  orders,  execution 
orders,  demands  for  payment  of 
indebtedness,  notifications  to  establish 
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civil  liability,  customs  and  tax  demands, 
assessing  fines  and  penalties,  demands 
for  court  costs  or  for  costs  for 
administrative  proceedings  sununonses 
and  subpoenas,  paternity  notices, 
complaints,  judgments,  briefs,  final  and 
interlocutory  orders,  orders  of 
confiscation,  notices,  and  other  judicial 
or  administrative  writs;  correspondence 
between  U.S.  Government  authorities 
and  the  Federal  Republic  of  Germany; 
identifying  data  on  individuals 
concerned;  and  similar  relevant 
documents  and  reports. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

1 1 10  U.S.C.  3013,  Secretary  of  the  Army; 
Agreement  to  Supplement  the 
Agreement  between  the  Parties  to  the 
North  Atlantic  Treaty  regarding  the 
Status  of  their  Forces  with  respect  to 
Foreign  Forces  stationed  in  the  Federal 
Republic  of  Germany  (NATO  Status  of 
Forces  Supplementary  Agreement);  and 
EO.  9397  (SSN). 

PURPOSE(S): 

To  ensure  that  U.S.  Forces  obligations 
under  the  North  Atlantic  Treaty 
Organization  Status  of  Forces 
Agreement  are  honored  and  the  rights  of 
U.S.  Government  employees  are 
protected  by  making  legal  assistance 
available. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  imder  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

Information  may  be  disclosed  to 
foreign  law  enforcement  or  investigatory 
or  administrative  authorities,  to  comply 
with  requirements  imposed  by,  or  to 
claim  rights  conferred  in  international 
agreements  and  arrangements  regulating 
the  stationing  and  status  in  Federal 
Republic  of  Germany  of  Defense 
military  and  civilian  persoimel. 

Information  disclosed  to  authorities  of 
the  Federal  Republic  of  Germany  may 
be  further  disclosed  by  them  to 
claimants,  creditors  or  their  attorneys. 

The  DoD  "Blanket  Routine  Uses"  set 
forth  at  the  beginning  of  the  Army's 
compilation  of  systems  of  records 
notices  also  apply  to  this  system. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DEPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  and  cards  in  file 
cabinets  and  electronic  storage  media. 


retrievabiuty: 
By  individual's  surname. 

SAFEGUARDS: 

All  information  is  maintained  in  areas 
accessible  only  to  designated 
individuals  having  official  need  therefor 
in  the  performance  of  their  duties. 
Records  are  housed  in  buildings 
protected  by  military  police  or  security 
guards. 

RETENTION  AND  DISPOSAL: 

Disposition  pending  (until  NARA 
disposition  is  approved,  treat  as 
permanent). 

SYSTEM  MANAGER(S)  AMD  ADDRESS: 

Commander,  Office  of  the  Judge 
Advocate,  Headquarters,  U.S.  Army 
Europe  and  Seventh  Army,  Unit  29351, 
APO  AE  09104-0007. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  \fi 
contained  in  this  record  system  should 
address  inquiries  to  the  Office  of  the 
Judge  Advocate  General,  Headquarters, 
U.S.  Army  Europe  and  Seventh  Army, 
Unit  29351,  APO  AE  09104-0007. 

Individual  should  provide  the  full 
name,  rank/grade,  service  nimiber, 
sufficient  details  to  permit  locating  the 
records,  and  signatiu'e. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  record 
about  themselves  contained  in  this 
record  system  should  address  inquiries 
to  the  Office  of  the  Judge  Advocate 
General,  Headquarters,  U.S.  Army 
Europe  and  Seventh  Army,  Unit  29351, 
APO  AE  09104-0007. 

Individual  should  provide  the  full 
name,  rank/grade,  service  number, 
sufficient  details  to  permit  locating  the 
records,  and  signature. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  determinations  are 
contained  in  Army  Regulation  340-21; 
32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual;  German 
authorities;  Army  records  and  reports. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
A0195-6  USACIDC 
SYSTEM  NAME: 

Criminal  Investigation  Accreditation 
and  Polygraph  Examiner  Evaluation 
Files  (July  7, 1997,  62  FR  36269). 


CHANGES: 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Add  to  entry  "and  staff"  before 
"credentials". 

AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Add  to  entry  "Army  Regulation  195- 
6,  Department  of  the  Army  Polygraph 
Activities". 


STORAGE: 

Delete  entry  and  replace  with  "Paper 
records  in  file  folders  and  electronic 
storage  media." 

RETRIEVABHJTY: 

Delete  "polygraph  certificate 
number". 

RETENTION  AND  DISPOSAL: 

Delete  from  entry  "Polygraph 
examination  report  information  is 
retained  for  3  years  following  closure  or 
completion  of  the  pertinent^ 
investigative  report.  Records  of 
approved  polygraph  examiner 
certifications  are  retained  at  the  CRC  for 
10  years  after  the  examiner  retires  or  is 
released  fi-om  active  duty,  then 
destroyed  by  shredding  or  burning. 
Records  of  disapproved  polygraph 
examiner  certifications  are  retained  at 
the  CRC  for  1  year,  then  destroyed  by 
shredding  or  burning." 


A0195-6  USACtt)C 
SYSTEM  NAME: 

Criminal  Investigation  Accreditation 
and  Polygraph  Examiner  Evaluation 
Files. 

SYSTEM  LOCATION: 

Headquarters,  U.S.  Army  Criminal 
Investigation  Command,  6010  6th 
Street,  Building  1465,  Fort  Belvoir,  VA 
22060-5506.  Information  concerning 
polygraph  examiners  is  located  at  the 
Director,  U.S.  Army  Crime  Records 
Center,  U.S.  Army  Criminal 
Investigation  Command,  ATTN:  CICR- 
FP,  6010  6th  Street,  Building  1465,  Fort 
Belvoir,  VA  22060-5585,  and 
subsequently  at  the  Washington 
National  Records  Center,  GSA,  4205 
Suitland  Road,  Suitland,  MD  20746- 
8001. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE  - 
SYSTEM: 

Applicants  for  entry  into  the 
USACIDC  program  as  an  apprentice 
special  agent,  a  polygraph  examiner,  for 
supervisory  and  staff  credentials,  for  the 
USACIDC  officer  specialty  program  or 
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warrant  officer  appointments;  or  for 
laboratory  technician  credentials. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Individual's  application,  statement  of 
personal  history,  personal  identifiers, 
photographs,  fingerprint  cards, 
qualifications  record,  biography, 
information  pertaining  to  assignment 
capability  or  limitation,  letters  of 
reconmiendation,  educational 
institutional  docimients,  character 
investigation  data,  reclassification 
actions,  reassignment  orders, 
commander's  inquiry  data,  reports  of 
investigation,  reasons  for  withdrawal 
from  program,  reason  for  denjring 
application,  date  of  acceptance  into 
program,  date  appointed,  date  of 
accreditation,  badge  number,  credential 
number,  polygraph  certificate  number, 
agent  sequence  number,  assignment, 
date  assigned,  marital  status,  and  other 
data  pertinent  to  the  accreditation 
function,  physical  profile,  date  of  last 
physical,  assignment  preference, 
transfer  restrictions,  job  title,  security 
clearance  data,  date  of  last  background 
investigation,  foreign  language 
proficiency,  specied  qualifications, 
service  agreement,  spouse's  place  of 
birth  and  citizenship,  agent's  place  of 
birth,  private  licenses^  hobbies,  and  last 
10  assignments. 

Polygraph  examiner  performance  and 
evaluation  data  maintained  at  the  Crime 
Records  Center  (CRC)  include 
individual's  name,  personal  history 
statement,  certificate  number,  polygraph 
examination  history,  year  of  polygraph 
report,  report  of  investigation  or  CRC 
cross  reference  number,  type  of 
examination,  and  monitor's  comments. 

MITHOWTY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  3013,  Secretary  of  the  Army; 
Army  Regulation  195-6,  Department  of 
the  Army  Polygraph  Activities;  and  E.O. 
9397  (SSN). 

PURPOSE(S): 

To  determine  apphcant's  acceptance 
into  or  rejection  from  the  USACfiX! 
program;  continuing  eligibility, 
placement  or  standing  therein;  and  to 
manage  and  evaluate  polygraph 
examination  performance. 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  die  purposes  of  such  uses:  In 
addition  to  those  disclosures  generally 
permitted  under  5  U.S.C.  552a(b)  of  the 
Privacy  Act,  these  records  or 
information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b){3)  as  follows: 

The  DoD  "Blanket  Routine  Uses"  set 
forth  at  the  beginning  of  the  Army's 


compilation  of  systems  of  records 
notices  also  apply  to  this  system. 

POUOES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders  and 
electronic  storage  media. 

retrievabuty: 

By  individual's  surname,  agent 
sequence  number.  Social  Security 
Number,  badge/credential  number. 

SAFEGUARDS: 

All  records  are  maintained  in 
buildings  protected  by  security  guards 
or  a  locked  wire  enclosure;  information 
is  accessed  only  by  designated 
individuals  having  official  need  therefor 
in  the  performance  of  assigned  duties. 

RETENTION  AND  DISPOSAL: 

Records  of  accepted  applicants  are 
retained  until  the  individual  retires,  is 
released  from  active  duty,  or  is  removed 
from  the  USACIDC  program;  at  that 
time,  files  are  placed  in  inactive  storage 
at  HQ  USACIDC  for  2  additional  years 
and  then  stored  at  the  Washington 
National  Records  Center  for  an 
additional  8  years  before  being 
destroyed  by  shredding.  Records  of 
rejected  applicants  are  retained  at  HQ 
USACIDC  for  1  year,  then  destroyed  by 
shredding  or  burning.  Information  on 
Criminal  Investigation  Program  Data 
Cards  is  maintained  permanently. 
Information  in  automated  media  is 
retained  for  90  days  following 
termination  of  investigator's  active 
status. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Headquarters,  U.S.  Army  Criminal 
Investigation  Command,  6010  6th 
Street,  Building  1465,  Fort  Belvoir,  VA 
22060-5506. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Director, 
U.S.  Army  Crime  Records  Center,  U.S. 
Army  Criminal  Investigation  Command, 
ATTN:  aCR-FP,  6010  6th  Street, 
Building  1465,  Fort  Belvoir,  VA  22060- 
5585. 

For  verification  purposes,  individual 
shoidd  provide  the  full  name.  Social 
Security  Number,  date  and  place  of 
birth,  current  address,  telephone 
numbers,  date  of  application  to  the 
program,  sufficient  details  to  locate  the 
record,  and  signatxire. 

RECORD  ACCESS  PROCEDURES: 

Individual  seeking  access  to 
information  about  themselves  contained 


in  this  system  should  address  written 
inquiries  to  the  Director,  U.S.  Army 
Crime  Records  Center,  U.S.  Army 
Criminal  Investigation  Conunand, 
ATTN:  CICR-FP,  6010  6th  Sti«et. 
Building  1465.  Fort  Belvoir,  VA  22060- 
5585. 

For  verification  purposes,  individual 
should  provide  the  full  name.  Social 
Security  Number,  date  and  place  of 
birth,  current  address,  telephone 
niunbers,  date  of  application  to  the 
program,  sufficient  details  to  locate  the 
record,  and  signature. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual,  individual's 
previous  or  present  employers,  financial 
institutions,  relatives  and  former 
spouses,  educational  institutions,  trade 
or  fraternal  organizations,  neighbors 
past  and  present,  work  associates,  social 
acquaintances,  churches,  public  records, 
law  enforcement  and  investigative 
agencies.  Army  records  and  reports. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Investigatory  material  compiled  for 
law  enforcement  purposes  may  be 
exempt  pursuant  to  5  U.S.C.  552a(k)(2). 
However,  if  an  individual  is  denied  any 
right,  privilege,  or  benefit  for  which  he 
would  otherwise  be  entitied  by  Federal 
law  or  for  which  he  would  otherwise  be 
eligible,  as  a  result  of  the  maintenance 
of  such  information,  the  individual  will 
be  provided  access  to  such  information 
except  to  the  extent  that  disclosure 
would  reveal  the  identity  of  a 
confidential  somt:e. 

Investigatory  material  compiled  solely 
for  the  piupose  of  determining 
suitability,  eligibility,  or  qualifications 
for  federal  civilian  employment, 
military  service,  federal  contracts,  or 
access  to  classified  information  may  be 
exempt  pursuant  to  5  U.S.C.  552a(k)(5), 
but  only  to  the  extent  that  such  material 
would  reveal  the  identity  of  a 
confidential  source. 

Evaluation  material  used  to  determine 
potential  for  promotion  in  the  Military 
Services  may  be  exempt  pursuant  to  5 
U.S.C.  552a(k)(7),  but  only  to  the  extent 
that  the  disclosure  of  such  material 
would  reveal  the  identify  of  a 
confidential  source. 

An  exemption  rule  for  this  system  has 
been  promulgated  in  accordance  with 
requirements  of  5  U.S.C.  553(b)(1),  (2), 
and  (3),  (c)  and  (e)  and  published  in  32 
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CFR  part  505.  For  additional 
information  contact  the  system  manager. 

A0351  USAREUR 

SYSTEM  NAME: 

Individual  Academic  Record  Files 
(February  22,  1993,  58  FR  10002). 

CHANGES: 


IV8TEM  LOCATION: 

Delete  entry  and  replace  with 
"Commander,  Combined  Arms  Training 
Center,  Unit  28038,  APO  AE  09112- 
DIOO." 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Delete  entry  and  replace  with 
"Military  or  civilian  personnel  admitted 
OS  a  student  at  a  course  of  instruction 
conducted  by  the  Combined  Anns 
Training  Center." 


STORAGE: 

Delete  entry  and  replace  with  "Paper 
records  in  file  folders  and  electronic 
storage  media." 


hetention  AND  disposal: 

Delete  entry  and  replace  with 
'Disposition  pending  (until  NARA 
disposition  is  approved,  treat  as 
jermanent)." 

1^0351  USAREUR 

lYSTEM  NAME: 

Individual  Academic  Record  Files. 

SYSTEM  LOCATION: 

Commander,  Combined  Arms 
Training  Center,  Unit  28038,  APO  AE 
09112-0100. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Military  or  civilian  personnel 
admitted  as  a  student  at  a  course  of 
instruction  conducted  by  the  Combined 
Arms  Training  Center. 

I  CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

I     Student's  name.  Social  Security 
dumber,  race,  unit  of  assignment, 
course  quota  status,  roster  number, 
applicable  Army  Classification  Battery 
Scores,  eligibility  for  course  attendance, 
academic  achievements,  awards,  and 
similar  relevant  data. 


AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  3013,  Secretary  of  the  Army 
and  E.O.  9397  (SSN). 

PURPOSE(S):  . 

To  determine  eligibility  for 
mrollment/attendance,  monitor  student 


progress,  and  record  accomplishments 
for  management  studies  and  reports. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  DoD  "Blanket  Routine  Uses"  set 
forth  at  the  beginning  of  the  Army's 
compilation  of  systems  of  records 
notices  also  apply  to  this  system. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders  and 
electronic  storage  media. 

retrievabiltty: 

By  student's  Social  Security  Number, 
surname,  course/class  number. 

SAFEGUARDS: 

Records  are  maintained  in  locked 
rooms,  accessible  only  to  designated 
persons  authorized  to  use  in  the 
performance  of  official  duties. 

retention  and  disposal: 

Disposition  pending  (until  NARA 
disposition  is  approved,  treat  as 
permanent). 

system  manager(s)  and  address: 

Commander,  U.S.  Army  Europe  and 
Seventh  Army,  Unit  29351,  APO  AE 
09014-0100. 

notification  procedure: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Commander,  Combined  Arms  Training 
Center,  Unit  28038,  APO  AE  09112- 
0100. 

Individuals  should  provide  their 
Social  Security  Nimiber,  full  name, 
course  and  class  dates  of  attendance, 
and  signature. 

RECORD  access  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Commander,  Combined 
Arms  Training  Center,  Unit  28038,  APO 
AE  09112-0100. 

Individuals  should  provide  thefr 
Social  Security  Nimiber,  full  name, 
course  and  class  dates  of  attendance, 
and  signature. 


CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  the  Army  Regulation 
340-21;  32  CFR  part  505;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual;  his/her 
commander;  instructors;  Army  records 
and  reports. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
A0600  USAREUR 
SYSTEM  NAME: 

USAREUR  Community  Automation 
System  (UCAS)  (December  23, 1997,  62 
FR  67055). 

CHANGES: 


SYSTEM  LOCATION: 

Delete  entry  and  replace  with  'United 
States  Army  Europe  and  Seventh  Army, 
APO  AE  09014-0100,  and  each  United 
States  Army  Europe  Community. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Army's 
compilation  of  systems  of  records 
notices.' 


AUTHORITY  FOR  MAINTENANCE  OFTHE  SYSTEM: 

Delete  entry  and  replace  with  '10 
U.S.C.  3013,  Secretary  of  the  Army; 
Army  Regulation  600-8,  Military 
Personnel  Management;  and  E.O.  9397 
(SSN)'. 

storage: 

Delete  entry  and  replace  with 
'Electronic  storage  media  and  computer 
printouts.' 


RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with 
'Disposition  pending  (until  NARA 
disposition  is  approved,  treat  as 
permanent)'. 


A0600  USAREUR 
SYSTEM  NAME: 

USAREUR  Community  Automation 
System  (UCAS). 

SYSTEM  LOCATION: 

United  States  Army  Europe  and 
Seventh  Army,  APO  AE  09014-0100. 
and  each  United  States  Army  Europe 
Commimity.  Official  mailing  addresses 
are  published  as  an  appendix  to  the 
Army's  compilation  of  systems  of 
records  notices. 
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CATEQOMES  Of  MOMOUALS  COVERED  BY  THE 
SYSTEM: 

U.S.  Army  Europe  (USAREUR)  and 
Seventh  Army  military  and  civilian 
members  and  their  dependents. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

Name,  Social  Security  Number, 
command  and  unit  of  assignment, 
military  occupational  skill,  sex,  date  of 
birth,  date  eligible  to  return  from 
overseas,  basic  active  service  date,  pay 
entry  basic  date,  expiration  term  of 
service,  date  of  rank,  rank/grade, 
promotion  status,  citizenship,  marital 
status,  spouse's  Social  Security  Number 
(For  military  spouse),  insurance  and 
beneficiary  data  for  Department  of 
Defense  Form  93  (Record  of  Emergency 
Data)  and  Department  of  Veterans 
Affairs  Form  29-8286  (Serviceman's 
Group  Life  Insurance  Election) 
completion  in  an  automated  format  (DD 
Form  93-E  and  SGLV  Form  8286-E), 
address,  work  and  home  telephone 
numbers,  type  of  tour,  dependent  status 
and  relationships,  marriage  data,  type 
and  date  of  cost  of  living  allowance, 
port  call  date,  departure  date  and  order 
number,  exceptional  family  member 
status,  household  goods/hold  baggage, 
vehicle-shipment  dates/ destinations/ 
weights. 

AUTHORITY  FOR  MAINTENANCE  Of  THE  SYSTEM: 

10  U.S.-C.  3013.  Secretary  of  the  Army; 
Army  Regidation  600-8,  Military 
Personnel  Management;  and  E.O.  9397 
(SSN). 

PURPOSE(S): 

The  primary  purpose  of  UCAS  is  to 
provide  a  central  database  containing  all 
information  required  to  in-process  or 
out-process  individuals  within  a 
USAREUR  community.  This  data  base  is 
shared  among  five  community  work 
centers  that  need  information  on 
arriving  and  departing  personnel.  These 
work  centers,  the  Central  Processing 
Facility,  Personnel  Services  Company, 
Finance  Office,  Housing  Office  and  the 
Transportation  Office,  have  access  to 
certain  portions  of  the  UCAS  data  base. 
Data  base  information  updates  made  by 
each  work  center  are  sheired  by  all  work 
centers  that  need  the  information.  The 
centralized  data  base  reduces  in- 
processing  and  out-processing  time 
since  individuals  no  longer  need  to 
furnish  the  same  information  at  each 
work  centers. 

ROUTWE  USES  Of  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  Of  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosiu^s 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 


specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows:  The  DoD 
"Blanket  Routine  Uses"  set  forth  at  the 
beginning  of  the  Army's  compilation  of 
systems  of  records  notices  also  apply  to 
this  system. 

POUOES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Electronic  storage  media  and 
computer  printouts. 

retrievabiuty: 

By  Social  Security  Number,  name,  or 
other  individual  or  group  identifier. 

SAFEGUARDS: 

Physical  security  devices,  computer 
hardware  and  software  security  features, 
and  personnel  clearances  for 
individuals  working  with  the  system. 
Automated  media  and  equipment  are 
protected  by  controlled  accQSS  to 
computer  rooms. 

retention  AND  DISPOSAL: 

Disposition  pending  (until  NARA 
disposition  is  approved,  treat  as 
permanent). 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commander,  2d  Signal  Brigade, 
USAREUR  Community  Automation 
System  Project  Manager,  Unit  29227, 
APO  AE  09024-0100. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Commander,  2d  Signal  Brigade, 
USAREUR  Community  Automation 
System  Project  Manager,  Unit  29227, 
APO  AE  09024-0100. 

Individuals  should  provide  sufficient 
details  to  permit  locating  pertinent 
records,  such  as  full  name.  Social 
Security  Number,  and  current  address. 
Request  must  be  signed  by  individual. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
themselves  contained  in  this  record 
about  system  should  address  written 
inquiries  to  the  Commander,  2d  Signal 
Brigade,  USAREUR  Community 
Automatioi^  System  Project  Manager, 
Unit  29227,  APO  AE  09024-0100. 

Individual  should  provide  sufficient 
details  to  permit  locating  pertinent 
records,  such  as  full  name.  Social 
Security  Niunber,  and  ciirrent  address. 
Request  must  be  signed  by  individual. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  and  for  contesting  contents  and 


appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual;  Army  records, 
reports  and  other  official  documents; 
Army  Standard  Automated  Management 
Information  Systems. 

EXEMPTIONS  CUUMED  FOR  THE  SYSTEM: 

None. 

A0600-8  USFK 
SYSTEM  NAME: 

Command  Unique  Personnel 
haformation  Data  System  (CUPIDS) 
(February  22.  1993,  58  FR  10002). 

CHANGES: 


STORAGE: 

Delete  entry  and  replace  with 
"Electronic  storage  media,  microfiche, 
and  computer/paper  printouts." 


RETENTION  AND  DISPOSAl.: 

Delete  entry  and  replace  with 
"Disposition  pending  (until  NARA 
disposition  is  approved,  treat  as 
permanent)." 


A0600-8  USFK 
SYSTEM  NAME: 

Command  Unique  Personnel 
Information  Data  System  (CUPIDS). 

SYSTEM  LOCATION: 

Headquarters,  U.S.  Forces,  Korea/ 
Eighth  U.S.  Army,  APO  AP  96205-0010. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Members  of  U.S.  Forces,  Korea  and 
Eighth  U.S.  Army,  their  dependents, 
U.S.  Embassy  employees,  contract 
personnel,  technical  representatives, 
and  individuals  who  are  assigned  to  or 
imder  the  jurisdiction  or  administrative 
control  of  the  U.S.  Army  who  make 
purchases  of  controlled  items  from 
authorized  resale  activities  in  Korea. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Individual's  name.  Social  Security 
Nimiber,  date  and  place  of  birth,  sex, 
citizenship,  date  arrived  in  and  previous 
tours  in  the  Republic  of  Korea,  rotation 
date,  service  component,  pay  grade/ 
position,  marital  status,  dependency 
status,  selected  skill  specialties;  sales 
slips  and  control  sheets  used  in  sale&  of 
controlled  items  by  U.S.  Forces; 
overspending/over  purchase  printouts 
produced  by  central  computer  facilities. 
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AUTHORrrr  for  maintenance  of  the  system: 

10  U.S.C.  3013,  Secretary  of  the  Army; 
Status  of  Forces  Agreement,  United 
States  of  America  and  the  Republic  of 
Korea;  and  E.O.  9397  (SSN). 

PURPOSE(S): 

Information  is  used  for  personnel 
management,  strength  accounting, 
manpower  management,  and 
contingency  planning  and  operations;  to 
assist  commanders  and  U.S.  Armed 
Forces  investigative  agents  in 
monitoring  purchases  of  controlled 
items;  to  produce  ration  control  plates 
for  authorized  users;  to  maintain  record 
of  selected  controlled  items  purchases  at 
retail  facilities  and  suspected  violators 
of  the  system;  and  to  comply  with  Joint 
Service  black-market  monitoring  control 
policy. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows:  Information 
required  for  noncombatant  evacuating 
planning  and  statistical  studies  by  U.S. 
Forces  Korea;  to  provide  a  source 
document  for  production  of  ration 
control  plate.  The  DoD  "Blanket  Routine 
Uses"  set  forth  at  the  beginning  of  the 
Army's  compilation  of  systems  of 
records  notices  also  apply  to  this 
system. 

POLiaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Electronic  storage  media,  microfiche, 
and  computer/paper  printouts. 

RETRIEVABIUTY: 

By  surname  of  noncoihbatants;  by 
Social  Security  Number  of  all  others. 

SAFEGUARDS: 

Records  are  accessible  only  to 
authorized  personnel.  During  non-duty 
hours,  the  facility  is  locked  and  secured. 

RETENTION  AND  DISPOSAL: 

Disposition  pending  (imtil  NARA 
disposition  is  approved,  treat  as 
permanent). 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Commander,  U.S.  Forces  Korea/ 
Eighth  U.S.  Army,  APO  AP  96205-0010. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 


is  contained  in  this  system  should 
address  vmtten  inquiries  to  the 
Conmiander,  U.S.  Forces  Korea/Eighth 
U.S.  Army,  APO  AP  96205-0010. 

Individual  should  provide  the  full 
name.  Social  Security  Number,  and 
military  status  or  other  information 
verifiable  from  the  record  itself. 


RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Commander,  U.S.  Forces 
Korea/Eighth  U.S.  Army,  APO  AP 
96205-0010. 

Individual  should  provide  the  full 
name.  Social  Security  Number,  and 
military  status  or  other  information 
verifiable  from  the  record  itself. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual;  Army  records 
and  reports. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None.. 

[FR  Doc.  01-3141  Filed  2-6-^1;  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Army 

Final  Draft  Integrated  Total  Army 
Personnel  Data  Base  (ITAPDB)  Data 
Element  Standard  Version  1.0  (VI  .0) 

agency:  Deputy  Chief  of  Staff  for 
Personnel,  U.S.  Army,  DoD. 

ACTKM:  Notice  (Request  for  Comments). 

SUMMARY:  The  Department  of  the  Army, 
Office  of  the  Deputy  Chief  of  Staff  for 
Personnel,  in  coordination  with  the  U.S. 
Army  Reserves  and  the  Army  National 
Guard,  aimoimce  the  Final  Draft 
Integrated  Total  Army  Persoimel  Data 
Base  (ITAPDB)  Data  Element  Standard 
Version  1.0  (Vl.O),  dated  November  9, 
2000.  Comments  are  invited  on  ways  to: 

(a)  Enhance  the  quality  and  clarity  of 
the  information  contained  therein;  and 

(b)  continue  the  establishment  of  a 
common  set  of  data  element  standard 
that  will  enable  the  Army  to  eliminate 
redundant  data,  ensure  commonality  of 
information,  reduce  data  conversion 
cost,  and  align  with  DoD  development 
initiatives. 


DATES:  Consideration  will  be  given  to  all 
comments  received  by  March  9,  2001. 
All  comments  received  within  30  days 
of  publication  of  this  notice  will  be 
considered  for  inclusion  into  Draft 
ITAPDB  Data  Element  Standard  V2.0. 

ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Director,  Information  Systems,  Office  of 
the  Deputy  Chief  of  Staff  for  Personnel, 
ATTN:  DAPE-ZXI  (Ms.  Golden 
Giddings/Ms.  Angela  McCoy).  300  Army 
Pentagon,  Washington,  DC  20310. 
Consideration  will  be  given  to  all 
comments  received  within  30  days  of 
the  date  of  publication  of  this  notice.  E- 
mail  address  for  Ms.  Giddings  is 
giddigl@hqda.army.mil  and  for  Ms. 
McCoy  is  mccoyak@hqda.army.mil 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Paul  Oestreich,  (703)  325-8877, 
oestreip@hoffinan.army.mil 

SUPPLEMENTARY  INFORMATION:  The 
ITAPDB  establishes  data  element 
standard  that  will  be  shared  among 
Army  information  systems  horizontally 
between  Army  communities  and 
vertically  between  field  level  and  DA 
human  resource  information  systems. 
Establishing  a  common  set  of  data 
element  standards  enables  the  Army  to 
eliminate  redundant  data,  ensure 
commonality  of  information,  reduce 
data  conversion  costs,  and  align  with 
DoD  development  initiatives.  As 
ITAPDB  Data  Element  Standard  evolves, 
it  will  apply  to  intelligence,  operations, 
fire  support,  logistics,  safety, 
transportation,  human  resource,  military 
police,  medical,  dental,  finance, 
chaplain,  legal,  post  operation,  civilian 
personnel,  moral  and  welfare, 
recreation,  force  management,  education 
center,  inspector  general  and  contractor 
support  mission  areas  as  it  pertains  to 
people  related  exchange  of  information 
or  data. 

This  standard  is  essential  to  achieve 
effective  and  efficient  system 
interoperability  among  systems  that 
support  all  Army  human  resources — 
soldier,  civilian,  or  contractor  in  active 
or  retired  status. 

Individuals  desiring  a  copy  of  the 
Final  Draft  ITAPDB  Data  Element 
Standard  Version  1.0  should  e-mail  or 
vmte  to  Ms.  Giddings  or  Mr.  Oestreich 
at  the  above  addresses. 

Gregory  D.  Showalter, 

Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  01-3169  Filed  2-6-01;  8:45  ami 
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DEPARTMENT  OF  EDUCATION 

Advisory  Commtttee  on  Student 
Hnancial  Assistance;  IMeeting 

AGENCY:  Advisory  Committee  on 

Student  Financial  Assistance. 

Education. 

ACTION:  Notice  of  upcoming  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  the 
forthcoming  meeting  of  the  Advisory 
Committee  on  Student  Financial 
Assistance  which  is  open  to  the  public. 
Individuals  who  will  need 
accommodations  for  a  disability  in  order 
to  attend  the  meeting  (i.e.,  interpreting 
services,  assistive  listening  devices, 
and/or  materials  in  alternative  format) 
should  notify  Ms.  Hope  M.  Gray  at  202- 
708-7439  or  via  e-mail  at 
hope_gray^d.gov  no  later  than 
Wednesday,  February  14.  2001.  We  will 
attempt  to  meet  requests  after  this  date, 
but  cannot  guarantee  availability  of  the 
requested  accommodation.  The  meeting 
site  is  accessible  to  individuals  with 
disabilities.  This  notice  also  describes 
the  functions  of  the  Committee.  Notice 
of  this  meeting  is  reqiiired  under  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  This  document  is 
intended  to  notify  the  general  public. 

DATES  AND  TIMES:  Tuesday.  February  20. 
2001.  beginning  at  8:30  a.m.  and  ending 
at  approximately  5  p.m.;  and 
Wednesday,  February  21,  2001. 
beginning  at  8:30  a.m.  and  ending  at 
approximately  2  p.m. 
ADORESSESS:  The  Radisson  Barcelo 
Hotel,  the  Phillips  Balhtjom.  2121  P 
Street.  NW..  Washington.  DC  20037. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Brian  K.  Fitzgerald,  Staff  Director. 
Advisory  Committee  on  Student 
Financial  Assistance.  Portals  Building, 
1280  Maryland  Avenue.  SW..  Suite  601, 
Washington.  DC  20202-7582  (202)  708- 
7439. 

SUPPLEMENTARY  INFORMATK)N:  The 
Advisory  Committee  on  Student 
Financial  Assistance  is  established 
under  section  491  of  the  Higher 
Education  Act  of  1965  as  amended  by 
PubUc  Law  100-50  (20  U.S.C.  1098). 
The  Advisory  Committee  serves  as  an 
independent  source  of  advice  and 
counsel  to  the  Congress  and  the 
Secretary  of  Education  on  student 
financial  aid  policy.  Since  its  inception, 
the  Committee  has  been  charged  with 
providing  technical  expertise  with 
regard  to  systems  of  need  analysis  and 
application  forms,  making 
recommendations  that  result  in  the 
maintenance  of  access  to  postsecondary 
education  for  low-  and  middle-income 


students;  conducting  a  study  of 
institutional  lending  in  the  Stafford 
Student  Loan  Program;  assisting  with 
activities  related  to  the  1992 
reauthorization  of  the  Higher  Education 
Act  of  1965;  conducting  a  third-year 
evaluation  of  the  Ford  Federal  Direct 
Loan  Program  (FDLP)  and  the  Federal 
Family  Education  Loan  Program 
(FFELP)  under  the  Omnibus  Budget 
Reconciliation  Act  (OBRA)  of  1993;  and 
assisting  Congress  with  the  1998 
reauthorization  of  the  Higher  Education 
Act. 

The  congressional  mandate  requires 
the  Advisory  Committee  to  conduct 
objective,  nonpartisan,  and  independent 
analyses  on  important  aspects  of  the 
student  programs  under  Title  IV  of  the 
Higher  Education  Act.  The  Committee 
traditionally  approaches  its  work  ftx)m  a 
set  of  fundamental  goals:  promoting 
program  integrity,  eliminating  or 
avoiding  program  complexity, 
integrating  delivery  across  the  Title  IV 
programs,  and  mimizing  burden  on 
students  and  institutions. 

Reauthorization  of  the  Higher 
Education  Act  has  provided  the 
Advisory  Comauttee  with  a  significantly 
expanded  agenda  in  six  major  areas, 
such  as  Performance-based  Organization 
(PBO);  Modernization;  Technology; 
Simplication  of  Law  and  Regulation; 
Distance  Education;  and  Early 
Information  and  Needs  Assessment.  In 
each  of  these  areas,  Congress  has  asked 
the  Committe  to:  monitor  progress 
toward  implementing  the  Amendments 
of  1998;  conduct  independent,  objective 
assessments;  and  make 
recommendations  for  improvement  to 
the  Congress  and  the  Secretary.  Each  of 
these  responsibilities  flows  logically 
from  and  effectively  implements  one  or 
more  of  the  Committee's  original 
statutory  functions  and  purposes. 

The  proposed  agenda  includes:  (a) 
Unveiling  the  Committee's  findings  on 
the  condition  and  access  to  higher 
education  for  low-income  students  and 
its  policy  priorities  for  the  new 
administration,  (b)  discussion  sessions 
on  the  condition  of  access  today  and  the 
implications  of  strong  demographic 
trends  already  underway,  (c)  the 
realignment  of  policy  priorities  required 
to  respond  effectively  to  today's  and 
tomorrow's  challenges,  and  (d)  the 
Committee's  plan  for  the  remainder  of 
fiscal  year  2001.  In  addition,  other 
Committee  business  will  be  addressed. 
Space  is  limited  and  you  are  encouraged 
to  register  early  if  you  plan  to  attend. 
You  may  register  through  Internet  at 
ADV_COMSFA@ED.gov  or 
TracyJones@ED.gov.  Please  include 
your  name,  title,  affiliation,  complete 
address  (including  Internet  and  e-mail — 


if  available),  and  telephone  and  fax 
numbers.  If  you  are  unable  to  register 
electronically,  you  may  mail  or  fax  your 
registration  information  to  the  Advisory 
Committee  staff  office  at  (202)  401- 
3467.  Also,  you  may  contact  the 
Advisory  Committee  staff  at  (202)  708- 
7439.  The  registration  deadline  is 
Wednesday,  February  14,  2001. 

The  Advisory  Committee  will  meet  in 
Washington,  DC.  on  Tuesday,  February 
20,  2001,  from  8:30  a.m.  until 
approximately  5  p.m.,  and  on 
Wednesday,  February  21,  from  8:30  a.m. 
imtil  approximately  2  p.m. 

Records  are  kept  of  all  Committee 
proceedings,  and  are  available  for  public 
inspection  at  the  Office  of  the  Advisory 
Committee  on  Student  Financial 
Assistance,  Portals  Building,  1280 
Maryland  Avenue,  SW.,  Suite  601. 
Washington.  DC  from  the  hours  of  9 
a.m.  to  5:30  p.m..  weekdays,  except 
Federal  holidays. 

Dated:  February  1,  2001. 
Dr.  Brian  K.  Fitzerald, 

Staff  Director,  Advisory  Committee  on 
Student  Financial  Assistance. 
|FR  Doc.  01-3111  Filed  2-6-01;  8:45  am] 
BtLUNG  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Office  of  Science;  Office  of  Science 
Rnancial  Assistance  Program  Notice 
01-22;  Integrated  Assessment  of 
Global  Climate  Change  Research 

AGENCY:  U.S.  Department  of  Energy 

(DOE) 

ACTION:  Notice  inviting  grant 

applications. 

summary:  The  Office  of  Biological  and 
Environmental  Research  (OBER)  of  the 
Office  of  Science  (SC).  U.S.  Department 
of  Energy  (DOE),  hereby  announces 
interest  in  receiving  applications  for  the 
Integrated  Assessment  of  Global  Climate 
Change  Program.  This  notice  is  a  follow 
on  to  sLx  previous  notices  published  in 
the  Federal  Register.  The  program  funds 
research  that  contributes  to  integrated 
assessment  of  global  climate  change,  in 
particular,  research  to  develop  and 
improve  methods  and  tools  that  focus 
on  specialized  topics  of  special 
importance  to  integrated  assessments. 
The  research  program  supports  the 
Department's  Global  Change  Research 
Program,  the  U.S.  Global  Change 
Research  Program,  and  the 
Administration's  goals  to  understand, 
model,  and  assess  the  effects  of 
increasing  greenhouse  gas  levels  in  the 
atmosphere  and  within  that  framework 
to  evaluate  the  economic  costs  and 
predicted  responses  to  options  that 
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would  mitigate  the  long  term  rise  in 
greenhouse  gases. 

DATES:  Applicants  are  encouraged  (but 
not  required)  to  submit  a  brief 
preapplication  for  programmatic  review. 
Early  submission  of  preapplications  is 
suggested  to  allow  time  for  meaningful 
dialogue. 

The  deadline  for  receipt  of  formal 
applications  is  4:30  p.m.,  E.D.T.,  April 
3,  2001,  to  be  accepted  for  merit  review 
and  to  permit  timely  consideration  for 
award  in  Fiscal  Year  2001  and  early 
Fiscal  Year  2002. 

ADDRESSES:  Preapplications,  referencing 
Program  Notice  01-22,  should  be  sent  E- 
mail  to  john.houghton@science.doe.gov. 

Formal  applications,  referencing 
Program  Notice  01-22,  should  be  sent 
to:  U.S.  Department  of  Energy,  Office  of 
Science,  Grants  and  Contracts  Division, 
SC-64, 19901  Germantowm  Road, 
Germantown,  MD  20874-1290,  ATTN: 
Program  Notice  01-22.  This  address 
must  also  be  used  when  submitting 
applications  by  U.S.  Postal  Service 
Ebcpress  Mail  or  any  other  commercial 
overnight  delivery  service,  or  when 
hand-carried  by  the  applicant. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
John  Houghton,  Environmental  Sciences 
Division,  SC-74,  Office  of  Biological 
and  Enviromnental  Research,  Office  of 
Science,  U.S.  Department  of  Energy, 
19901  Germantown  Road,  Germantown, 
MD  20874-1290,  telephone:  (301)  903- 
8288,  E-mail: 

john.houghton@science.doe.gov,  fax: 
(301)  903-8519.  The  full  text  of  Program 
Notice  01-22  is  available  via  the  World 
Wide  Web  using  the  following  web  site 
address:  http://www.sc.doe.gov/ 
production/gran  ts/gran  ts.html. 
SUPPt^MENTARY  INFORMATION:  Integrated 
assessment  of  global  climate  change  is 
defined  here  as  the  analysis,  including 
costs  and  benefits,  of  the  consequences 
of  climate  change  and  the  actions  to 
mitigate  it  from  the  cause,  such  as 
greenhouse  gas  emissions,  through 
impacts,  such  as  altered  hydrologic 
regimes  and  changed  energy 
requirements  for  space  conditioning  due 
to  temperature  changes.  Integrated 
assessment  is  sometimes,  but  not 
always,  implemented  as  a  computer 
model. 

A  description  of  integrated 
assessment  may  be  found  in  Chapter  10: 
"Integrated  Assessment  of  Climate 
Change:  An  Overview  and  Comparison 
of  Approaches  and  Results,"  in  Climate 
Change  1995:  Economic  and  Social 
Dimensions  of  Climate  Change,  edited 
by  Bruce.  James  P.;  Lee.  Hoesung;  and 
Haites,  Erik  F.,  Cambridge  University 
Press,  1996.  A  Special  Issue  of  The 
Energy  Journal  entitled  "The  Costs  of 


the  Kyoto  Protocol:  A  Multi-Model 
Evaluation",  1999,  presents  analyses 
from  several  integrated  assessment 
models  of  predicted  costs  to  meet 
various  target  emission  scenarios.  The 
Pew  Center  for  Global  Climate  Change 
posts  a  collection  of  papers  on  the 
economics  of  global  climate  change  at 
http://www.pewcIimate.org/projects/ 
index  that  reflect  some  of  the  research 
results  supported  by  this  program.  The 
web  site  for  the  Energy  Modeling  Forum 
(http://www.stanford.edu/group/EMF/ 
home/index.htm)  contains  further 
background  information. 

The  results  of  research  in  integrated 
assessment  of  global  climate  change 
help  the  U.S.  Global  Climate  Change 
Research  Program  (USGCRP)  in  several 
ways.  First,  the  integrated  assessment 
models  may  be  used  outside  the 
USGCRP  by  the  policy  community  to 
evaluate  specific  options.  The  research 
described  in  this  notice  is  intended  to 
provide  a  sound  scientific  foundation 
for  analyzing  benefits  and  costs,  some  of 
which  are  not  necessarily  measured 
monetarily.  The  research  supported  as  a 
result  of  this  solicitation  will  be  judged 
in  part  on  its  potential  to  improve  and/ 
or  support  the  analytical  basis  for  policy 
development.  Policy  analysis  will  not  be 
funded.  Second,  results  from  integrated 
assessments  can  be  used  to  identify  high 
priority  research  needs  of  the  rest  of  the 
USGCRP.  A  representation  of  the  salient 
aspects  of  climate  change,  from 
emissions  through  impacts,  is  able  to 
provide  useful  information  regarding 
the  degree  to  which  underlying 
uncertainty  in  specific  topics  influence 
the  results.  And  third,  this  program 
sponsors  research  on  selected  topics 
that  focus  on  the  connection  of  two  or 
more  different  aspects  of  the  entire 
analysis  of  global  climate  change.  This 
research  can  lead  to  insights  that  would 
be  otherwise  unavailable  if  investigating 
a  more  narrowly  focused  aspect  of 
climate  change. 

The  program  is  narrowly  focused  and 
will  concentrate  support  on  the  topics 
described  below!  Applications  that 
involve  development  of  analytical 
models  and  computer  codes  will  be 
judged  partly  on  the  basis  of  proposed 
tasks  to  prepare  documentation  and  to 
make  the  models  and  codes  available  to 
other  groups.  The  following  is  a  list  of 
topics  that  are  high  priority.  Topics 
proposed  by  principal  investigators  that 
fall  outside  this  list  will  need  strong 
justification. 

A.  Technology  Innovation  and  Diffusion 

This  category  has  been  a  primary 
focus  of  the  Integrated  Assessment  of 
Global  Climate  Change  Program  since  its 
inception.  The  research  in  this  element 


is  not  a  stand-alone  activity.  Its  purpose 
is  to  fill  critical  gaps  in  current 
integrated  assessment  modeling. 

Assumptions  regarding  the  effects  of 
technology  innovation  and  diffusion  of 
greenhouse  gas  emissions  are  some  of 
the  most  important  contributors  to 
uncertainty  in  integrated  assessment 
models  for  the  prediction  of  greenhouse 
emissions  over  long  time  scales.  Making 
good  predictions  and  being  consistent 
across  different  modules  of  the  models 
are  crucial  to  good  modeling.  The 
representation  of  backstop  technologies; 
resource  depletion;  labor  and  capital 
productivity  improvements;  capital, 
labor  and  energy  substitutability,  and 
adaptation  are  all  based  on  technology 
assumptions.  Technology  innovation 
and  diffusion  affects  energy  sector 
consumption  and  technology 
characteristics,  carbon  emissions, 
economic  growth,  and  many  other 
factors  in  integrated  assessment. 

There  is  a  need  to  identify  and 
separate  the  driving  forces  behind  the 
prediction  of  future  changes  in 
greenhouse  gas  emissions.  Information 
on  the  driving  forces,  such  as  GDP 
(gross  domestic  product),  productivity, 
energy  mix,  and  invention,  innovation, 
and  diffusion  are  important  for 
integrated  assessment.  The 
improvement  in  the  ability  of  the 
integrated  assessment  models  to 
represent  technological  change  as  a 
function  of  variables  that  are 
determined  by  the  model 
("endogenizing  technological  change") 
is  a  key  thrust. 

The  rate  and  natiu«  of  technology 
diffusion  from  the  OECD  (Organization 
for  Economic  Cooperation  and 
Development)  countries  to  developing 
countries  is  not  well  understood. 
Predicting  economic  structural  change 
in  developing  countries  is  also 
problematical.  Much  of  the  uncertainty 
in  integrated  assessment  models  comes 
from  the  difficulty  in  predicting  the 
response  of  the  energy  sector  and 
greenhouse  gas  emissions  in  developing 
countries  to  both  regulation  and 
technological  innovations  in  OECD 
nations.  How  should  integrated 
assessment  models  treat  the  transfer  of 
technology  bom  OECD  countries  to 
developing  countries? 

This  research  would  help  provide  tools  to 
address  other  policy-relevant  questions  such 
as  the  following,  as  they  relate  to  greenhouse 
gas  emissions: 

What  effect  would  various  policy  options 
have  on  "carbon  leakage",  the  movement  of 
emissions  of  greenhouse  gases  away  from 
relatively  regulated  countries  to  relatively 
unregulated  countries? 

How  can  research  and  development 
accelerate  the  speed  of  moving  innovations 
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that  would  mitigate  climate  change  to  the 
manufacturing  production  line?  How  can  the 
linkages  and  connections  between  R&D  and 
manufacturing  efficiency,  invention, 
innovation,  and  adoption  be  simulated  and 
modeled  quantitatively? 

How  do  innovation  and/or  diffusion  relate 
to  measurable  parameters  of  research  and 
development,  such  as  public  and  private 
research  and  development,  investments,  or 
regulations? 

B.  Develop  Consistent  International 
Data 

Certain  data  sets  are  important  to 
collect  and  distribute  to  the  integrated 
assessment  commimity  so  they  can  be 
used  by  several  researchers.  The  focus 
of  this  research  would  be  to  fill  in 
important  integrated  assessment  data 
gaps.  Past  data  collection  projects 
funded  by  this  program  include  (a) 
providing  an  energy  quantity  flow  data 
base  and  assembling  fossil  fuel  resource 
estimates  compatible  with  the  GTAP 
data  base,  (b)  statistics  on  non-market 
energy  sources  in  developing  coimtries, 
and  (c)  carbon  dioxide  emissions  and 
land  use  changes  by  coimtry. 

C.  Supply  Curves  for  Non-Carbon 
Dioxide  Greenhouse  Gases 

Carbon  dioxide  provides  about  two- 
thirds  of  the  total  atmospheric  forcing 
potential  of  anthropogenic  greenhouse 
gases.  The  remainder  results  from  such 
gases  as  methane,  nitrous  oxide,  and  the 
halocarbons.  The  emission  scenarios  for 
the  other  greenhouse  gases  and 
particularly  the  cost  of  reducing  those 
emissions  are  much  more  poorly 
understood  than  those  for  carbon 
dioxide.  This  research  topic  would 
provide  costs  of  reducing  emissions  of 
the  other  greenhouse  gases  under 
business-as-usual  scenarios  as  well  as 
under  plausible  policy  actions. 

D.  Representation  of  Anthropogenic 
Release  or  Sequestration  of  Carbon 
Dioxide  Through  Land  Use  Changes  and 
Carbon  Sequestration  Technologies 

Integrated  Assessment  models  do  not 
represent  with  desirable  accuracy 
forecasts  of  carbon  dioxide  release  or 
sequestration  through  anthropogenic 
activities  such  as  land  use  changes  and 
carbon  sequestration.  Research  in  this 
element  is  not  a  stand-alone  activity. 
Proposed  research  will  be  judged  on  the 
basis  of  the  potential  utility  of  these 
research  results  in  integrated  assessment 
models. 

Research  is  ongoing  that  will  improve 
our  understanding  and  ability  to 
develop  innovative  carbon  sequestration 
technologies  and  procedures  that  will 
help  reduce  levels  of  carbon  dioxide  in 
the  atmosphere.  Such  developments 
may  rely  on  the  continued  use  of  fossil 


fuels  with  the  sequestration  of  carbon  in 
the  terrestrial  biosphere,  in 
underground  formations,  and  in  the 
ocean.  Research  in  this  topic  would 
identify  and  quantify  the  costs  and 
likely  responses  to  various  carbon 
sequestration  policy  options,  in  a  way 
that  can  be  adopted  by  the  integrated 
assessment  models.  Research  funded 
under  this  topic  might  also  develop  new 
information  on  global  carbon  dioxide 
emissions  from  various  land  use  change 
and  land  use  management  scenarios, 
including  forests  and  agricultural  lands. 
The  emphasis  is  on  global  scale 
estimates,  perhaps  regionally 
disaggregated.  What  potential  is  there 
for  enhancing  carbon  sequestration? 
What  changes  in  the  global  carbon 
balance  could  be  expected  from  policy 
options  to  enhance  sequestration? 

Program  Funding 

It  is  anticipated  that  up  to  $800,000 
will  be  available  for  multiple  awards  to 
be  made  in  Fiscal  Year  2001  and  early 
Fiscal  Year  2002  in  the  categories 
described  above,  contingent  on  the 
availability  of  appropriated  funds. 
Applications  may  request  project 
support  up  to  three  years,  with  out-year 
support  contingent  on  the  availability  of 
funds,  progress  of  the  research  and 
programmatic  needs.  Aimual  budgets 
are  expected  to  range  from  $30,000  to 
$150,000  total  costs.  Funds  for  this 
research  primarily  will  come  from  the 
Integrated  Assessment  Research 
program;  some  funds  for  research  on 
Topic  D  will  come  from  the  Carbon 
Management  Science  program. 

Collaboration 

Applicants  are  encouraged  to 
collaborate  with  researchers  in  other 
institutions,  such  as:  universities, 
industry,  non-profit  organizations, 
federal  laboratories  and  Federally 
Funded  Research  and  Development 
Centers  (FFRDCs),  including  the  DOE 
National  Laboratories,  where 
appropriate,  and  to  include  cost  sharing 
and/or  consortia  wherever  feasible. 
Additional  information  on  collaboration 
is  available  in  the  Application  Guide  for 
the  Office  of  Science  Financial 
Assistance  Program  that  is  available  via 
the  World  Wide  Web  at:  http:// 
www.sc.doe.gov/production/grants/ 
Colab.html. 

PreappUcations 

A  brief  preapplication  is  strongly 
encouraged  but  not  required  prior  to 
submission  of  a  full  application.  The 
preapplication  should  identify  on  the 
cover  sheet  the  institution,  Principal 
Investigator  name,  address,  telephone, 
fax  and  E-mail  address,  tide  of  the 


project,  and  proposed  collaborators.  The 
preapplication  should  consist  of  a  one 
to  two  page  narrative  describing  the 
research  project  objectives  and  methods 
of  accomplishment.  These  will  be 
reviewed  relative  to  the  scope  and 
research  needs  of  the  Integrated 
Assessment  of  Global  Climate  Change 
Research  Program.  Please  note  that 
notification  of  a  successful 
preapplication  is  not  an  indication  that 
an  award  will  be  made  in  response  to 
the  formal  application. 

Merit  Review 

Applications  will  be  subjected  to 
scientific  merit  review  (peer  review)  and 
will  be  evaluated  against  the  following 
evaluation  criteria  listed  in  descending 
order  of  importance  as  codified  at  10 
CFR  605.10(d): 

1.  Scientific  and/or  Technical  Merit  of 
the  Project, 

2.  Appropriateness  of  the  Proposed 
Method  or  Approach, 

3.  Competency  of  Applicant's 
Personnel  and  Adequacy  of  Proposed 
Resources, 

4.  Reasonableness  and 
Appropriateness  of  the  Proposed 
Budget. 

The  evaluation  will  include  program 
policy  factors  such  as  the  relevance  of 
the  proposed  research  to  the  terms  of 
the  announcement  and  the  agency's 
programmatic  needs.  Note,  external  peer 
reviewers  are  selected  with  regard  to 
both  their  scientific  expertise  and  the 
absence  of  conflict-of-interest  issues. 
Non-federal  reviewers  may  be  used,  and 
submission  of  an  application  constitutes 
agreement  that  this  is  acceptable  to  the 
investigator(s)  and  the  submitting 
institution. 

Information  about  the  development 
and  submission  of  applications, 
eligibility,  limitations,  evaluation, 
selection  process,  and  other  policies  and 
procedures  may  be  found  in  10  CFR  Part 
605,  and  in  the  Application  Guide  for 
the  Office  of  Science  Financial 
Assistance  Program.  Electronic  access  to 
the  Guide  and  required  forms  is  made 
available  via  the  World  Wide  Web  at: 
h  ttp://www.  sc.  doe.gov/production/ 
grants/grants.html.  DOE  is  under  no 
obligation  to  pay  for  any  costs 
associated  with  the  preparation  or 
submission  of  applications  if  an  award 
is  not  made. 

The  research  project  description  must 
be  15  pages  or  less,  exclusive  of 
attachments  and  must  contain  an 
abstract  or  simmiary  of  the  proposed 
research.  All  collaborators  should  be 
listed  with  the  abstract  or  summary.  On 
the  grant  face  page,  form  DOE  F  4650.2, 
in  block  15,  also  provide  the  Pi's  phone 
niunber,  fax  number  and  E-mail  address. 
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Attachments  include  curriculum  vitae,  a 
listing  of  all  current  and  pending  federal 
support  and  letters  of  intent  when 
collaborations  are  part  of  the  proposed 
research.  Curriculum  vitae  should  be 
submitted  in  a  form  similar  to  that  of 
NIH  or  NSF  (two  to  three  pages),  see  for 
example:  http://www.nsf.gov/bfa/cpo/ 
gpg/fkit.h  tm§forms-9. 

Related  Funding  Opportunities: 
Investigators  may  wish  to  obtain 
information  about  the  following  related 
funding  opportunities: 

National  Oceanic  and  Atmospheric 
Administration 

1 1  Within  the  context  of  its  Hiunan 
Hhmensions  of  Global  Change  Research 
Program,  the  Office  of  Global  Programs 
of  the  National  Oceanic  and 
Atmospheric  Administration  will 
support  research  that  identifies  and 
analyzes  how  social  and  economic 
systems  are  currenUy  influenced  by 
fluctuations  in  climate,  and  how  human 
behavior  can  be  (or  why  it  may  not  be) 
affected  based  on  information  about 
variability  in  the  climate  system.  The 
program  is  particularly  interested  in 
learning  how  advanced  climate 
information  on  seasonal  to  yearly  time 
scales,  as  well  as  an  improved 
understanding  of  current  coping 
mechanisms,  could  be  used  for  reducing 
vulnerability  and  providing  for  more 
efficient  adjustment  to  these  variations. 
Notice  of  this  program  is  included  in  the 
Program  Announcement  for  NOAA's 
Climate  and  Global  Change  Program, 
which  is  published  each  spring  in  the 
Federal  Register.  The  deadline  for 
proposals  to  be  considered  in  Fiscal 
Year  2002  is  expected  to  be  in  late 
summer  2001.  For  further  information, 
contact:  Caitlin  Simpson;  Office  of 
Global  Programs;  National  Oceanic  and 
Atmospheric  Administration;  1100 
Wayne  Ave.,  Suite  1225;  Silver  Spring, 
MD  20910;  telephone:  (301)  427-2089, 
ext.  152;  Internet: 
simpson@ogp.noaa.gov. 

National  Science  Foundation 

I !  Starting  in  FY  2001,  NSF  will  support 
research  and  related  activities 
associated  with  the  dynamics  of 
coupled  natural  and  human  systems 
through  its  Biocomplexity  special 
competition.  The  Biocomplexity  2001 
announcement  can  be  accessed  at  http:/ 
/www.nsf.gov/cgi-bin/getpub?nsf0l34. 
The  deadline  for  submission  of 
proposals  for  the  FY  2001  competition 
is  March  16,  2001.  NSF  staff  expect  the 
competition  to  continue  in  future  fiscal 
years,  although  deadlines  may  be  earlier 
in  the  fiscal  year  and  the  focus  may 
change  somewhat.  Potential  applicants 


should  regularly  consult  the  NSF  Web 
site  for  updates. 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is 
81.049,  and  the  solicitation  control  number  is 
ERFAP  10  CFR  Part  605. 

John  Rodney  Clark, 

Associate  Director  of  Science  for  Resource 
Management. 

[FR  Doc.  01-3189  Filed  2-e-Ol;  8:45  am] 

BILUNG  CODE  8450-01-P 

DEPARTMErfT  OF  ENERGY 

Office  of  Science 

Basic  Energy  Sciences  Advisory 
Committee 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  aimounces  a 
meeting  of  the  Basic  Energy  Sciences 
Advisory  Committee  (BESAC).  Federal 
Advisory  Committee  Act  (Public  Law 
92-463,  86  Stat.  770)  requires  that 
public  notice  of  these  meetings  be 
armounced  in  the  Federal  Register. 
DATES:  Monday,  February  26,  2001,  8:00 
a.m.  to  5:00  p.m.,  and  Tuesday, 
February  27.  2001,  8:00  a.m.  to  12:00 
noon. 

ADDRESSES:  Gaithersburg  Marriott 

Washingtonian  Center,  9751 

Washingtonian  Boulevard,  Gaithersburg, 

MD  20878. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sharon  Long;  Office  of  Basic  Energy 

Sciences;  U.  S.  Department  of  Energy; 

19901  Germantown  Road;  Germeuitown, 

MD  20874-1290;  Telephone:  (301)  903- 

5565. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Meeting:  The  purpose 
of  this  meeting  is  to  provide  advice  and 
guidance  with  respect  to  the  basic 
energy  sciences  research  program. 

Tentative  Agenda:  Agenda  will 
include  discussions  of  the  following: 

Monday,  February  26,  2001 

•  Welcome  and  Introduction 

•  Remarks  from  Director,  Office  of 
Science 

•  News  from  Basic  Energy  Sciences 

•  Update  on  the  Intense  Pulsed  Neutron 
Source  (IPNS)  and  the  Manuel  Lujan, 
Jr.  Neutron  Scattering  Center 
(MLNSC)  Subpanel  Report 

Tuesday,  February  27,  2001 

•  Update  on  Futvire  BESAC  Activities 

•  Brief  Overviews  of  Basic  Energy 
Sciences  Divisions 

Public  Participation:  The  meeting  is 
open  to  the  public.  If  you  would  like  to 


file  a  written  statement  with  the 
Committee,  you  may  do  so  either  before 
or  after  the  meeting.  If  you  woidd  like 
to  make  oral  statements  regarding  any  of 
the  items  on  the  agenda,  you  should 
contact  Sharon  Long  at  301-903-6594 
(fax)  or  sharon.long@science.doe.gov  (e- 
mail).  You  must  make  your  request  for 
an  oral  statement  at  least  5  business 
days  prior  to  the  meeting.  Reasonable 
provision  will  be  made  to  include  the 
scheduled  oral  statements  on  the 
agenda.  The  Chairperson  of  the 
Committee  will  conduct  the  meeting  to 
facilitate  the  orderly  conduct  of 
business.  Public  comment  will  follow 
the  10-minute  rule. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  within  30  days  at  the  Freedom 
of  Information  Public  Reading  Room; 
lE-190,  Forrestal  Building;  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585;  between  9:00 
a.m.  and  4:00  p.m.,  Monday  through 
Friday,  except  holidays. 

Issued  in  Washington.  DC  on  February  1, 
2001. 
Carol  Anne  Kennedy, 

Acting  Deputy  Advisory  Committee 
Management  Officer. 
(FR  Doc.  01-3185  Filed  2-6-01;  8:45  am) 
nUJNG  CODE  64S0-01-P 


DEPARTIMENT  OF  ENERGY 

Environmental  IManagement  Site- 
Specific  Advisory  Board,  I.OS  Alamos 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Enviroimiental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Los  Alamos.  The 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  86  Stat.  770)  requires  that 
public  notice  of  these  meetings  be 
announced  in  the  Federal  Register. 
DATES:  Wednesday,  February  28,  2001; 
6:00  p.m.-9:00  p.m. 
ADDRESSES:  Joseph  Montoya  Building, 
Northern  New  Mexico  Community 
College,  921  Pasco  de  Onate,  Espanola,  . 
NM. 

FOR  FURTHER  INFORMATION  CONTACT:  Ann 
DtiBois,  Northern  New  Mexico  Citizens' 
Advisory  Board,  1640  Old  Pecos  Trail, 
Suite  H,  Santa  Fe.  NM  87505.  Phone 
(505)  989-1662;  fax  (505)  989-1752  or  e- 
mail:  adubois@doeal.gov. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 
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Tentative  Agenda: 

1.  Opening  Activities— 6:00-6:30  p.m. 

2.  Public  Conunents  6:30-7:00  p.m. 

3.  Reports — 7:00-9:00  p.m. 

LANL's  RCRA  Permit.  Part  B— James 
Bearzi,  Chief  of  Hazardous  Waste 
Division.  New  Mexico  Environment 
Department 

4.  Committee  Reports: 
Waste  Management 
Environmental  Restoration 
Monitoring  and  Surveillance 
Commiuiity  Outreach 
Budget 

5.  Other  Board  business  will  be 

conducted  as  necessary 

This  agenda  is  subject  to  change  at 
least  one  day  in  advance  of  the  meeting. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Ann  DuBois  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  five  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  five  minutes 
to  present  their  comments  at  the 
beginning  of  the  meeting. 

Minutes:  Minutes  of  this  meeting  will 
be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue. 
SW..  Washington.  DC  20585  between  9 
a.m.  and  4  p.m..  Monday-Friday,  except 
Federal  holidays.  Minutes  will  also  be 
available  at  the  Public  Reading  Room 
located  at  the  Board's  office  at  1640  Old 
Pecos  Trail.  Suite  H.  Santa  Fe.  MM. 
Hours  of  operation  for  the  Public 
Reading  Room  are  9:00  a.m.-4:00  p.m. 
on  Monday  through  Friday.  Minutes 
will  also  be  made  available  by  writing 
or  calling  Ann  DuBois  at  the  Board's 
office  address  or  telephone  nimiber 
listed  above.  Minutes  and  other  Board 
documents  are  on  the  Internet  at: 
http:www.nnmcab.org. 

Issued  at  Washington.  DC  on  February  1. 
2001. 

Carol  Anne  Kennedy, 

Acting  Deputy  Advisory  Committee 

Management  Officer. 

IFR  Doc.  01-3183  Filed  2-6-01;  8:45  am] 

BMJJNQ  C006  640S-01-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Pantex 

agency:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Pantex.  The  Federal 
Advisory  Committee  Act  (Pub.  L.  No. 
92^63,  86  Stat.  770)  requires  that 
public  notice  of  these  meetings  be 
announced  in  the  Federal  Register. 
DATES:  Tuesday.  February  27.  2001;  1:00 
p.m.-5:00  p.m. 

ADDRESSES:  Carson  County  Squarehouse 
Museum,  Fifth  &  Elsie  Streets, 
Panhandle,  Texas  79068. 
FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
S.  Johnson.  Assistant  Area  Manager. 
Department  of  Energy,  Amarillo  Area 
Office.  P.O.  Box  30030.  Amarillo.  TX 
79120;  phone  (806)  477-3125;  fax  (806) 
477-5896  or  e-mail 
jjohnson@pantex.gov. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  EKDE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management  and  related  activities. 

Tentative  Agenda 

1 :00    Agenda  Review/ Approval  of 

Minutes 
1:15    Co-Chair  Comments 
1:30    Task  Force/ Subcommittee 

Reports 
2:00    Ex-Officio  Reports 
2:15    Break 
2:30    Updates — Occiuxence  Reports — 

DOE 
3:00    Presentation  (To  Be  Announced)/ 

24  hour  information  line:  (806) 

372-1945 
4:00    Questions.  Public  Question/ 

Comments 
5:00    Adjourn 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Jerry  Johnson's  office  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  five 
days  prior  to  the  meeting  and  every 
reasonable  provision  will  be  made  to 
accommodate  the  request  in  the  agenda. 
The  Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 


be  provided  a  maximum  of  five  minutes 
to  present  their  comments. 

Minutes:  Minutes  of  this  meeting  will 
be  available  for  public  review  and 
copying  at  the  Pantex  Public  Reading 
Rooms  located  at  the  Amarillo  College 
Lynn  Library  and  Learning  Center.  2201 
South  Washington.  Amarillo.  TX  phone 
(806)  371-5400.  Hours  of  operation  are 
from  7:45  a.m.  to  10:00  p.m.  Monday 
through  Thursday;  7:45  a.m.  to  5:00 
p.m.  on  Friday;  8:30  a.m.  to  12:00  noon 
on  Saturday;  and  2:00  p.m.  to  6:00  p.m. 
on  Simday.  except  for  Federal  holidays. 
Additionally,  there  is  a  Public  Reading 
Room  located  at  the  Carson  County 
Public  Library,  401  Main  Street, 
Panhandle,  TX  phone  (806)  537-3742. 
Hovus  of  operation  are  from  9:00  a.m.  to 
7:00  p.m.  on  Monday;  9:00  a.m.  to  5:00 
p.m.  Tuesday  through  Friday;  and 
closed  Saturday  and  Sunday  as  well  as 
Federal  holidays.  Minutes  will  also  be 
available  by  writing  or  calling  Jerry  S. 
Johnson  at  the  address  or  telephone 
number  listed  above. 

issued  at  Washington,  DC  on  February  1, 
2001. 

Carol  Anne  Kennedy, 
Acting  Deputy  Advisory  Committee 
Management  Officer. 
(FR  Doc.  01-3187  Filed  2-6-01;  8:45  am] 
HLUNG  CODE  6460-01 -P 


DEPARTMENT  OF  ENERGY 

Office  of  Science 

Fusion  Energy  Sciences  Advisory 
Committee 

agency:  Department  of  Energy. 
ACnON:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Fusion  Energy  Sciences 
Advisory  Committee.  The  Federal 
Advisory  Committee  Act  (Public  Law 
92-463,  86  Stat.  770)  requires  that 
public  notice  of  these  meetings  be 
annoimced  in  the  Federal  Register. 
DATES:  Tuesday.  February  27,  2001,  9:00 
a.m.  to  6:00  p.m.;  Wednesday,  February 
28,  2001,  9:00  a.m.  to  12:00  p.m. 
ADDRESSES:  Hilton  Gaithersburg,  620 
Perry  Parkway,  Gaithersburg,  Maryland. 
FOR  FURTHER  INFORMATION  CONTACT: 
Albert  L.  Opdenaker.  Office  of  Fusion 
Energy  Sciences;  U.S.  Department  of 
Energy;  19901  Germantown  Road; 
Germantown,  MD  20874-1290; 
Telephone:  301-903-4927. 

SUPPLEMENTARY  INFORMATKW: 

Purpose  of  the  Meeting:  The  major 
purpose  of  this  meeting  is  for  the  full 
committee  to  hear  status  reports  from  its 
two  subpanels,  one  dealing  with  the 
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burning  plasma  physics  charge  and  the 
other  dealing  with  reviewing  the  theory 
activities. 

Tentative  Agenda 

Tuesday.  February  27.  2001 

•  Office  of  Science  Perspective 

•  OFES  Perspective 

•  Report  on  the  Fusion  Materials 
Program 

•  Report  on  the  Workshop  on  Burning 
Plasma 

•  Status  Report  on  the  Activities  of 
Burning  Plasma  Physics  Subpanel 

•  Status  Report  on  the  Activities  of 
Theory  Program  Review  Subpanel 

Wednesday.  February  28.  2001 

•  Plans  for  the  Compact  Stellarator 

Program 

•  Report  on  NSF  Physics  Frontier 

Centers 

•  Public  Comments 

•  Adjourn 

Public  Participation:  The  meeting  is 
open  to  the  public.  If  you  would  like  to 
file  a  written  statement  with  the 
Committee,  you  may  do  so  either  before 
or  after  the  meeting.  If  you  would  like 
to  make  oral  statements  regarding  any  of 
the  items  on  the  agenda,  you  should 
contact  Albert  L.  Opdenaker  at  301- 
903-8584  (fax)  or 

albert.opdenaker@science.doe.gov  (e- 
mail).  You  must  make  your  request  for 
an  oral  statement  at  least  5  business 
days  before  the  meeting.  Reasonable 
provision  will  be  made  to  include  the 
scheduled  oral  statements  on  the 
agenda.  The  Chairperson  of  the 
Committee  will  conduct  the  meeting  to 
facilitate  the  orderly  conduct  of 
business.  Public  comment  will  follow 
the  10-minute  rule. 

Minutes:  We  will  make  the  minutes  of 
this  meeting  available  for  public  review 
and  copying  within  30  days  at  the 
Freedom  of  Information  Public  Reading 
Room;  IE-190;  Forrestal  Building;  1000 
Independence  Avenue,  SW., 
Washington,  DC,  between  9:00  a.m.  and 
4:00  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  at  Washington,  DC,  on  February  1. 
2001. 

Carol  Anne  Kennedy, 
Acting  Deputy  Advisory  Committee 
Management  Officer. 
(FR  Doc.  01-3186  Filed  2-6-01;  8:45  am] 
BILUfMS  CODE  645&-01-P 


DEPARTMENT  OF  ENERGY 
Office  of  Science. 

High  Energy  Physics  Advisory  Panel 
AGENCY:  Department  of  Energy. 


ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  annoimces  a 
meeting  of  the  High  Energy  Physics 
Advisory  Panel  (HEPAP).  Federal 
Advisory  Committee  Act  (Public  Law 
92-463.  86  Stat.  770)  requires  that 
public  notice  of  these  meetings  be 
annoimced  in  the  Federal  Register. 
DATES:  Monday,  March  26,  2001;  9:00 
a.m.  to  6:00  p.m.  and  Tuesday,  March 
27,  2001;  8:30  a.m.  to  4:00  p.m. 
ADDRESSES:  Gaithersburg  Marriott 
Washingtonian  Center,  9751 
Washingtonian  Boulevard,  Gaithersburg, 
MD  20878. 

FOR  FURTHER  INFORMATION  CONTACT:  Glen 
Crawford,  Executive  Secretary;  High 
Energy  Physics  Advisory  Panel;  U.S. 
Department  of  Energy;  19901 
Germantown  Road;  Germantown, 
Maryland  20874-1290;  Telephone:  301- 
903-9458 

SUPPLEMENTARY  INFORMATION:  Purpose  of 
Meeting:  To  provide  advice  and 
guidance  on  a  continuing  basis  with 
respect  to  the  high  energy  physics 
research  program. 

Tentative  Agenda:  Agenda  will 
include  discussions  of  the  following: 

Monday,  March  26,  2001,  and  Tuesday, 
March  27,  2001 

•  Discussion  of  Department  of  Energy 
High  Energy  Physics  Programs 

•  Discussion  of  National  Science 
Foundation  Elementary  Particle 
Physics  Program 

•  Discussion  of  High  Energy  Physics 
University  Programs 

•  Reports  on  and  Discussion  of  U.S. 
Large  Hadron  Collider  Activities 

•  Reports  on  and  Discussions  of  Topics 
of  General  Interest  in  High  Energy 
Physics 

•  Public  Comment  (10-minute  rule) 

Public  Participation:  The  meeting  is 
open  to  the  public.  If  you  would  like  to 
file  a  written  statement  with  the  Panel, 
you  may  do  so  either  before  or  after  the 
meeting.  If  you  would  like  to  make  oral 
statements  regarding  any  of  these  items 
on  the  agenda,  you  should  contact  Glen 
Crawford,  301-903-9458  or 
Glen.Crawford@science.doe.gov  (e- 
mail).  You  must  make  your  request  for 
an  oral  statement  at  least  5  business 
days  before  the  meeting.  Reasonable 
provision  will  be  made  to  include  the 
scheduled  oral  statements  on  the 
agenda.  The  Chairperson  of  the  Panel 
will  conduct  the  meeting  to  facilitate  the 
orderly  conduct  of  business.  Public 
comment  will  follow  the  10-minute 
rule. 

Minutes:  The  minutes  of  the  meeting 
will  be  available  for  public  review  and 
copying  within  30  days  at  the  Freedom 


of  Information  F*ublic  Reading  Room; 
Room  lE-190;  Forrestal  Building;  1000 
Independence  Avenue,  SW., 
Washington,  DC,  between  9:00  a.m.  and 
4:00  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  at  Washington.  DC  on  February  1, 
2001. 

Carol  Anne  Kennedy, 
Acting  Deputy  Advisory  Committee 
Management  Officer. 
[FR  Doc.  01-3184  Filed  2-^-01;  8:45  am) 

BILUNG  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory  . 
Commission 

[Docket  No.  CP01 -70-000] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Application 

February  1,2001. 

Take  notice  that  Columbia  Gas 
Transmission  Corporation  (Coliunbia),  a 
Delaware  Corporation,  having  its 
principal  place  of  business  at  12801  Fair 
Lakes  Parkway,  Fairfax,  Virginia  22030- 
0146,  filed  on  January  23,  2001,  an 
abbreviated  application  pinsuant  to 
sections  7(c)  and  7(b)  of  the  Natural  Gas 
Act  (NGA),  as  amended,  for  a  certificate 
of  public  convenience  and  necessity  to 
perform  certain  fecility  enhancements. 
Columbia  states  that  it  has  agreed  to 
provide  firm  transportation  service  for 
up  to  140,000  Dth/d  (40  MDth/d 
annually  and  an  additional  lOOMDth/d 
from  June  31  through  August  31 
annually)  to  Northeast  Ohio  Natural  Gas 
Corporation  for  redelivery  to  First 
Energy  Trading  Services,  Inc.,  both 
wholly  owned  subsidiaries  of  First 
Energy  Corp.,  all  as  more  fully  described 
in  the  application. 

In  this  connection,  Columbia  requests 
NGA  section  7(c)  and  7(b)  authorization 
for  the  following: 

•  Increase  the  MAOP  of  its  entire 
Line  L-2542  from  400  psig  to  630  psig 
and  a  portion  of  its  Line  V  from  500  psig 
to  550  psig  and  to  operate  the  pipelines 
at  the  higher  pressures.  The  location  of 
this  portion  of  the  project  is  Wayne, 
Lucas,  and  Holmes  Counties,  Ohio. 

•  Construct  two  4,500  hp  electric 
driven  compressor  units,  a  building  and 
appurtenances  at  its  existing  Wellington 
Compressor  Station  located  in  Lorain 
County,  Ohio. 

•  Abandon  by  replacement  seven 
existing  compressor  units  with  a 
combined  horsepower  of  4,320,  four 
existing  gas  coolers,  an  existing  building 
and  appurtenances  at  Wellington 
Compressor  Station. 
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There  are  two  ways  to  become 
involved  in  the  Conunission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
shoiUd,  on  or  before  February  22,  2001 
file  with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426,  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  Rides 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regidations 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  documents 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  conmients 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Conmiission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  shotdd  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  docimients, 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  dociunents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 

The  Commission  may  issue  a 
preliminary  determination  on  non- 


environmental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project. 
This  preliminary  determination 
typically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
effect  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
smd  on  landowners  and  communities. 
For  example,  the  Commission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  the 
non-enviroimiental  benefits  to  be 
provided  by  the  project.  Therefore,  if  a 
person  has  comments  on  community 
and  landowner  impacts  from  this 
proposal,  it  is  important  either  to  file 
comments  or  to  intervene  as  early  in  the 
process  as  possible. 

Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(ll(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.us/efi/doorbell.htm. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 

David  P.  Boergera, 

Secretary. 

(PR  Doc.  01-3153  Filed  2-6-01;  8:45  am] 

BILLINO  CODE  Sn7-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlsalon 

[Docket  No.  RP01-21&-000] 

El  Paao  Natural  Gas  Company:  Notice 
of  Proposed  Changes  In  FERC  Gas 
Tarm 

February  1,  2001. 

Take  notice  that  on  January  29,  2001, 
El  Paso  Natural  Gas  Company  (El  Paso) 
tendered  for  filing  to  become  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volimie  No.  1-A,  the  following  tariff 
sheet,  with  an  effective  date  of  March  1, 
2001: 

Sixth  Revised  Sheet  No.  118 

El  Paso  states  that  the  tariff  sheet  is 
being  filed  to  transfer  the  Billing 
Determinants  associated  with  Cyprus 


Miami  Mining  Corporation  and  Cyprus 
Christmas  Mine  Corporation  to  Phelps 
Dodge  Corporation.  The  tendered  tariff 
sheet  is  proposed  to  become  effective 
March  1,2001. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.24  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www/ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergera, 

Secretary. 

(FR  Doc.  01-3146  Filed  2-6-01;  8:45  am) 

MLUNQ  COOe  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DoclWt  No.  QT01-»-000] 

Kem  River  Gas  Transmission 
Company;  Notice  of  Proposed 
Changes  In  FERC  Gas  Tariff  and  Filing 
of  Non-Conforming  Amendment  to 
Service  Agreement 

February  1,  2001. 

Take  notice  that  on  January  26,  2001, 
Kem  River  Gas  Tremsmission  Company 
(Kem  River)  tendered  for  filing  and 
acceptance  a  non-conforming 
amendment  to  a  service  agreement.  Kem 
River  also  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Second  Revised 
Volimie  No.  1,  the  following  tariff 
sheets,  to  be  effective  Febmary  26,  2001: 

Sheet  Nos.  427-489  (reserved) 
First  Revised  Sheet  No.  490 

Kem  River  states  that  the.purpose  of 
this  filing  is  to  submit  a  transportation 
service  agreement  amendment  between 
Union  Pacific  Resources  Company  and 
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Kem  River  that  contains  non- 
conforming provisions  and  that  the  tariff 
sheet  is  submitted  to  add  such 
amendment  to  the  list  of  non- 
conforming service  agreements 
contained  in  Kem  River's  tariff. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Conmiission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instmctions 
on  the  Commission's  web  site  at  http:/ 
/www. fere. fed.us/efi/ doorbell.htm. 

David  P.  Boergera, 

Secretary. 

[FR  Doc.  01-3148  Filed  2-6-01;  8:45  am] 

BLUNQ  CODE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01-21 4-000] 

Northwest  Pipeline  Corporation;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

February  1,2001. 

Take  notice  that  on  January  26,  2001, 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Volimie  No.  1 ,  the  following  tariff 
sheets,  to  be  effective  February  26,  2001. 

Second  Revised  Sheet  No.  254 
Third  Revised  Sheet  No.  255 
Third  Revised  Sheet  No.  256 

Northwest  states  that  the  purpose  of 
this  filing  is  to  propose  changes  to 
Northwest's  tariff  provisions  related  to 
iiacilities  reimbursement  procedures 
associated  with  the  construction  of 
laterals. 


Northwest  states  that  a  copy  of  this 
filing  has  been  served  upon  Northwest's 
customers  and  interested  state 
regulatory  commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regidatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  intemet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instmctions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergera, 

Secretary. 

[FR  Doc.  01-3143  Filed  2-6-01;  8:45  am] 

BtLUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -173-001] 

Questar  Pipeline  Company;  Notice  of 
Compliance  Filing 

February  1,  2001. 

Take  notice  that  on  January  30,  2001, 
Questar  Pipeline  Company  (Questar) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1 , 
the  following  tariff  sheets  to  be  effective 
December  22,  2000: 

Substitute  Fifth  Revised  Sheet  No.  52 
Substitute  Fourth  Revised  Sheet  No.  56 
Substitute  First  Revised  Sheet  No.  56A 

Questar  stated  that  the  purpose  of  this 
filing  is  to  comply  with  the 
Commission's  January  4  order,  wherein 
the  Commission  approved  and  rejected 
certain  tariff  sheets  and  requested 
clarification  of  approved  Fourth  Revised 
Sheet  No.  56  and  First  Revised  Sheet 
No.  56A.  Therefore,  these  sheets  have 
been  modified  to  include  proposed 
language  in  order  to  clarify  its  intent. 


Questar  states  that  in  addition, 
Substitute  Fifth  Revised  Sheet  No.  52  is 
being  submitted  to  be  consistent  with 
what  Questar  believes  the  Commission 
intended  to  approve  in  its  January  4 
order.  The  tariff  sheet  is  now  consistent 
with  what  the  Commission  approved  on 
Sheet  No.  52A,  which  allows  for  a  bid 
period  with  two  rounds  of  competing 
bids  instead  of  three. 

Questar  states  that  a  copy  of  this  filing 
has  been  served  upon  its  customers,  the 
Public  Service  Commission  of  Utah  and 
the  Public  Service  Commission  of 
Wyoming. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regidations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments  and  protests  may  be  filed 
electronically  via  the  intemet  in  lieu  of 
paper.  See,  18  CFR  385.2O01(a)(l)(iii) 
and  the  instruction  on  the  Commission's 
web  site  at  http://www.ferc.fed.us/efi/ 
doorbell.htm. 

David  P.  Boergera, 

Secretary. 

(FR  Doc.  01-3149  Filed  2-6-01;  8:45  am] 

BILUNG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01-1 75-002] 

Total  Peaking  Services,  L.I~C.;  Notice 
of  Compliance  Filing 

Februar>^  1,  2001. 

Take  notice  that  on  January  30.  2001, 
Total  Peaking  Services,  L.L.C.  (Total 
Peaking),  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Original  Volume 
No.  1,  First  Revised  Sheet  No.  64,  with 
an  effective  date  of  December  19,  2000. 

Total  Peaking  states  that  the  Revised 
Sheets  remove  language  from  Total 
Peaking's  Tariff  that  currently  subjects 
customers  to  imbalance  penalties. 
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Total  Peaking  states  that  copies  of  the 
filing  has  been  served  on  all  parties  on 
the  office  of  Service  List  of  Docket  No. 
RPOl-1 75-000  and  the  Connecticut 
Department  of  Utility  Control. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.fBrc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  Ueu  of 
paper.  See.  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

{PR  Doc.  01-3145  Filed  2-6-01;  8:45  ami 

■LUNQ  CODE  vm-m-m 


DEPARTMENT  OF  ENERGY 
Fedaral  Energy  Regulatory 


[DochM  No.  RP01-213-000] 

Traracontlrantal  Gas  Pipe  Une 
Corporation;  Notice  of  Tariff  HIIng 

February  1.  2001. 

Take  notice  that  on  January  25,  2001 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  to  become  part  of  its  FERC  Gas 
Tariff,  Third  Revised  Volume  No.  1, 
Thirty  Second  Revised  Sheet  No.  50, 
with  an  effective  date  of  January  1, 
2001. 

Transco  states  that  the  purpose  of  the 
instant  filing  is  to  track  rate  changes 
attributable  to  transportation  service 
purchased  from  Texas  Gas  Transmission 
Corporation  (Texas  Gas)  imder  its  Rate 
Schedule  FT  the  costs  of  which  are 
included  in  the  rates  and  charges 
payable  imder  Transco's  Rate  Schedule 
FT-^4T.  This  filing  is  being  made 
pursuant  to  tracking  provisions  under 
Section  4  of  the  Transco's  Rate  Schedule 
FT-NT. 


Transco  states  that  included  in 
Appendix  B  attached  to  the  filing  is  the 
explanation  of  the  rate  changes  and 
details  regarding  the  computation  of  the 
revised  FT-NT  rates. 

Transco  states  that  copies  of  the  filing 
are  being  mailed  to  each  of  its  FT-NT 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001  (a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[PR  Doc.  01-3147  Filed  2-6-01;  8:45  am] 

■UMQ  C006  •717-ei-M 


DEPARTMENT  OF  ENERGY 

Faderal  Energy  Regulatory 
Commission 

[Docket  No.  CP01-64-000] 

TralRilazer  Pipeline  Company;  Notice 
of  Intent  To  Prepare  an  Environmental 
Assessment  for  ttie  Proposed 
Tralll>lazer  Expansion  Pro|ect  and 
Request  for  Comments  on 
Environmental  Issues 

February  2,2001. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  Trailblazer  Expansion  Project 
involving  construction  and  operation  of 
facilities  by  Trailblazer  Pipeline 
Company  (Trailblazer)  in  Logan  County, 
Colorado  and  Lincoln  and  Kearney 


Counties,  Nebraska.^  These  facilities 
would  consist  of  54,800  horsepower 
(hp)  of  compression.  This  EA  will  be 
used  by  the  Commission  in  its  decision- 
making process  to  determine  whether 
the  project  is  in  the  public  convenience 
and  necessity. 

If  you  are  a  landowner  receiving  this 
notice,  you  may  be  contacted  by  a 
pipeline  company  representative  about 
the  acquisition  of  an  easement  to 
construct,  operate,  and  maintain  the 
proposed  facilities.  The  pipeline 
company  would  seek  to  negotiate  a 
mutually  acceptable  agreement. 
However,  if  the  project  is  approved  by 
the  Commission,  that  approval  conveys 
with  it  the  right  of  eminent  domain. 
Therefore,  if  easement  negotiations  &il 
to  produce  an  agreement,  the  pipeline 
company  could  initiate  condemnation 
proceedings  in  accordance  with  state 
law. 

A  foct  sheet  prepared  by  the  FERC 
entitled  "An  Interstate  Natural  Gas 
Facility  On  My  Land?  What  Do  I  Need 
To  Know?"  was  attached  to  the  project 
notice  Trailblazer  provided  to 
landowners.  This  fact  sheet  addresses  a 
number  of  typically  asked  questions, 
including  the  use  of  eminent  domain 
and  how  to  participate  in  the 
Commission's  proceedings.  It  is 
available  for  viewing  on  the  FERC 
Internet  website  (www.ferc.fed.us). 

Summary  of  the  Proposed  Project 

Trailblazer  wants  to  expand  the 
capacity  of  its  facilities  in  Colorado  and 
Nebraska  to  transport  an  additional 
324,000  million  British  thermal  units 
per  day  of  natiu^l  gas  to  two  other 
pipeline  companies — Natural  Gas 
Pipeline  Company  of  America  and 
Northern  Natiiral  Gas  Pipeline  Company 
to  serve  six  shippers.  Trailblazer  seeks 
authority  to  construct  and  operate: 

•  A  new  Compressor  Station  601, 
consisting  of  two  10,000  hp  gas-fired 
compressors  in  Logan  County,  Colorado; 

•  Increase  the  horsepower  of  an 
electric  motor-driven  compressor  bom 
5.200  hp  to  10,000  hp  and  install  one 
new  10,000  hp  electric  imit  at 
Compressor  Station  602  in  Lincoln 
County,  Nebraska;  and 

•  Construct  a  new  Compressor 
Station  603,  consisting  of  two  10,000  hp 
electric  motor  driven  compressors  in 
Kearney  County,  Nebraska. 

In  addition,  13  miles  of 
nonjursidictional  69  kilovolt  electric 
power  line  would  be  constructed  in 
Kearney  County,  Nebraska  by  Southern 
Power  District,  to  supply  electricity  for 


'  Trailblazer's  application  was  filed  with  the 
Commission  under  Section  7  of  the  Natural  Gas  Act 
and  Part  157  of  the  Commission's  regulations. 
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Compressor  Station  603.  Southern 
Power  District  has  not  yet  started  work 
on  the  power  line.  An  electric 
substation  would  also  be  constructed  at 
Compressor  Station  603. 

The  location  of  the  project  facilities  is 
shown  on  maps  in  Appendix  1 . 

Land  Requirements  for  Construction 

Construction  of  the  proposed  facilities 
would  require  up  to  113  acres  of  land. 
Compressor  Station  601  would  be  built 
on  a  40-acre  portion  of  an  80-acre  site. 
There  is  a  VHF  radio  building  and 
tower,  a  warehouse,  and  a  small  utility 
building  on  the  40-acre  site.  The 
additional  compressor  facilities  at 
existing  Compressor  Station  602  would 
be  built  on  a  33-acre  portion  of  the  73- 
acre  site  south  of  the  36-inch-diameter 
Trailblazer  Pipeline.  Existing  facilities 
at  the  station  include  an  office  building, 
compressor  building,  garage,  and  weld 
shop,  meter  building,  and  a  VHF  radio 
building  and  tower.  Compressor  Station 
603  would  be  built  on  a  40-acre  portion 
of  an  80-acre  site.  In  addition  to  the  36- 
inch-diameter  pipeline,  other  structures 
at  the  site  include  a  VHF  radio  building 
and  tower,  a  warehouse,  and  a  small 
utility  building.  Following  construction, 
no  more  than  113  acres  would  be 
maintained  as  new  abovegroimd  facility 
sites.  All  construction  would  be  located 
on  property  owned  by  Trailblazer. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  ^  to 
discover  and  address  concerns  the 
p\)blic  may  have  about  proposals.  We 
call  this  "scoping."  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  considered  during  the 
preparation  of  the  EA.  State  and  local 
government  representatives  are 
encouraged  to  notify  their  constituents 
of  this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  imder  these  general 
headings: 


'"We",  "us",  and  "our"  refer  to  the 
environmental  staff  of  the  Office  of  Energy  Projects 
(OEP). 


•  geology  and  soils 

•  vegetation  and  wildlife 

•  air  quality  and  noise 

•  endangered  and  threatened  species 

•  land  use 

•  cultural  resources 

•  hazardous  waste 

No  impacts  to  water  resoiuDes, 
fisheries  and  wetlands  are  expected.  An 
off-site  wetland  area  is  located 
approximately  75  feet  bom  the 
northwest  comer  and  25  feet  from  the 
north-central  property  boundary  of 
Compressor  Station  603.  However,  no 
wetland  areas  exist  on  the  Compressor 
Station  603  property.  We  will  also 
evaluate  possible  alternatives  to  the 
proposed  project  or  portions  of  the 
project,  and  make  recommendations  on 
how  to  lessen  or  avoid  impacts  on  the 
various  resource  areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we  make 
our  recommendations  to  the 
Commission. 

To  ensure  your  comments  are 
considered,  please  carefully  follow  the 
instructions  in  the  public  participation 
section  below. 

Currently  Identified  Environmental 
Issues 

We  have  already  identified  several 
issues  that  we  think  deserve  attention 
based  on  a  preliminary  review  of  the 
proposed  facilities  and  the 
envirorunental  information  provided  by 
Trailblazer.  This  preliminary  list  of 
issues  may  be  changed  based  on  your 
comments  and  our  analysis. 

•  Federally  listed  endangered  or 
threatened  species  may  occur  in  the 
proposed  project  area. 

•  Residents  in  the  vicinity  of  the 
project  may  be  affected  by  operational 
noise  bom  the  compressor  stations. 

•  Potential  environmental  impacts 
may  result  from  the  construction  of  13 
miles  of  nonjurisdictional  69  kilovolt 
electric  power  line  that  would  be 
constructed  by  Southern  Power  District. 

Also,  we  have  made  a  preliminary 
decision  to  address  the  environmental 
impacts  of  the  nonjurisdictional  electric 
power  line  facilities  to  the  extent  the 
information  is  available.  The  two 
preliminary  routes  proposed  for  the 
power  line  are  shown  on  the  maps 


attached  (see  Appendix  1),  but  the  final 
route  may  change.  However,  our  staff 
will  not  make  any  recommendations  on 
route  changes  for  the  electric  power 
line.  Also,  under  Nebraska  State  laws, 
Southern  Power  District  must  follow  a 
public  notice  procedure  to  notify 
landowners.  After  the  public  notice  is 
issued  for  the  power  line,  landowners 
would  be  contacted  about  the  route  by 
Southern  Power  District.  Therefore,  this 
NOI  is  not  being  sent  to  any  landowners 
on  the  electric  power  line  route.  We 
believe  the  State  of  Nebraska 
notification  procedure  to  landowners 
should  be  adequate. 

Public  Participation 

You  can  make  a  difference  by 
providing  us  with  your  specific 
comments  or  concerns  about  the  project. 
By  becoming  a  commentor,  your 
concerns  will  be  addressed  in  the  EA 
and  considered  by  the  Commission.  You 
should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  locations/routes),  and 
measures  to  avoid  or  lessen 
environmental  impact.  The  more 
specific  your  comments,  the  more  useful 
they  will  be.  Please  carefully  follow 
these  instructions  to  ensure  that  your 
comments  are  received  in  time  and 
properly  recorded: 

•  Send  an  original  and  two  copies  of 
your  letter  to:  David  P.  Boergers, 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  St.,  NE.,  Room 
lA,  Washington,  DC  20426. 

•  Label  one  copy  of  the  comments  for 
the  attention  of  Gas  2. 

•  Reference  Docket  No.  CPOl-64- 
000. 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  March  5,  2001. 

Comments  may  also  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  See  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.us/efi/doorbeIl.htm  under 
the  link  to  the  User's  Guide.  Before  you 
can  file  comments  you  will  need  to 
create  an  account  which  can  be  created 
by  clicking  on  "Login  to  File"  and  then 
"New  User  Account." 

If  you  do  not  want  to  send  comments 
at  this  time  but  still  want  to  remain  on 
our  mailing  list,  please  return  the 
Information  Request  (appendix  3).  If  you 
do  not  return  the  Information  Request, 
you  will  be  taken  off  the  mailing  list. 

Becoming  an  Intervenor 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
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proceeding  known  as  an  "intervenor." 
Intervenors  play  a  more  formal  role  in 
the  process.  Among  other  things, 
intervenors  have  the  right  to  receive 
copies  of  case-related  Commission 
doounents  and  filings  by  other 
interveners.  Likewise,  each  intervenor 
must  provide  14  copies  of  its  filings  to 
the  Secretary  of  the  Commission  and 
must  send  a  copy  of  its  filings  to  all 
other  parties  on  the  Commission's 
service  list  for  this  proceeding.  If  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  2).  Only 
intervenors  have  the  right  to  seek 
rehearing  of  the  Commission's  decision. 

Affected  landowners  and  parties  with 
environmental  concerns  may  be  granted 
intervenor  status  upon  showing  good 
cause  by  stating  that  they  have  a  clear 
and  direct  interest  in  this  proceeding 
which  would  not  be  adequately 
represented  by  any  other  parties.  You  do 
not  need  intervenor  status  to  have  your 
environmental  comments  considered. 

Additional  information  about  the 
proposed  project  is  available  ftx)m  the 
Commission's  Office  of  External  Affairs 
at  (202)  208-1088  or  on  the  FERC 
website  (www.ferc.fed.us)  using  the 
"RIMS"  link  to  information  in  this 
docket  number.  Click  on  the  "RIMS" 
link,  select  "Docket  #"  from  the  RIMS 
Menu,  and  follow  the  instructions.  For 
assistance  with  access  to  RIMS,  the 
RIMS  helpline  can  be  reached  at  (202) 
208-2222. 

Similarly,  the  "OPS"  link  on  the 
FERC  Internet  website  provides  access 
to  the  texts  of  formal  documents  issued 
by  the  Commission,  such  as  orders, 
notices,  and  rulemakings.  From  the 
FERC  Internet  website,  click  on  the 
"OPS"  link,  select  "Docket  #"  bom  the 
CIPS  menu,  and  follow  the  instructions. 
For  assistance  with  access  to  CIPS,  the 
QPS  helpline  can  be  reached  at  (202) 
208-2474. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-3144  Filed  2-6-01;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Conunisslon 

Notice  of  Declaration  of  Intention  and 
Soileiting  Conmients,  Motiona  To 
Intervene,  and  Protesta 

February  1,  2001. 

Take  notice  that  the  following 
application  has  been  filed  with  the 


Commission  and  is  available  for  public 
inspection: 

a.  Application  Type:  Declaration  of 
Intention. 

b.  Docket  No.:  DlOl-5-000. 

c.  Date  Filed:  December  26,  2000. 

d.  Applicant:  Northern  Illinois 
Hydropower. 

e.  Name  of  Project:  Dresden  Island 
Hydropower  Plant. 

f.  Location:  On  the  Illinois  waterway, 
near  Chaimahon,  Grundy  County, 
Illinois. 

g.  Filed  Pursuant  to:  Section  23(b)(1) 
of  the  Federal  Power  Act,  16  U.S.C. 
817(b). 

h.  Applicant  Contact:  Dennis  Cohil, 
801  Oakland  Avenue,  Joliet.  II  60435, 
telephone  (185)  723-6314,  FAX  (815) 
725-5687,  E-mail  damonzdunichOaol. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to 
Patricia  W.  Gillis  (202)  208-0735,  or  E- 
mail  address:  patricia.gillis@ferc.fed.us. 

j.  Deadline  for  filing  comments  and/ 
or  motions :Maich  8,  2001. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Conmiission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Comments  and  protests  may  be  filed 
electronically  via  the  Internet  in  lieu  on 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.us/efi/dooTbell.htm 

Please  include  the  docket  niunber 
(DlOl-5-000)  on  any  comments  or 
motions  filed. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1)  a 
powerhouse,  located  next  to  the  U.S. 
Army  Corps  of  Engineer's  existing 
Dresden  Island  Lock  and  Dam, 
tentatively  containing  eight  generating 
units  with  a  total  installed  capacity  of 
18MW;  and  (2)  appurtenant  facilities. 

When  a  Declaration  of  Intention  is 
filed  with  the  Federal  Energy  Regulatory 
Commission,  the  Federal  Power  Act 
requires  the  Commission  to  investigate 
and  determine  if  the  interests  of 
interstate  or  foreign  commerce  would  be 
affected  by  the  project.  The  Commission 
also  determines  whether  or  not  the 
project:  (1)  would  be  located  on  a 
navigable  waterway;  (2)  would  occupy 
or  affect  public  lands  or  reservations  of 
the  United  States;  (3)  would  utilize 
surplus  water  or  water  power  from  a 
government  dam;  or  (4)  if  applicable, 
has  involved  or  would  involve  any 
construction  subsequent  to  1935  that 
may  have  increased  or  would  increase 
the  project's  head  or  generating 
capacity,  or  have  otherwise  significantly 
modified  the  project's  pre-1935  design 
or  operation. 


1.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room 
located  at  888  First  Street,  NE.,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  This  filing  may  be 
viewed  on  http://www.ferc.fed.us/ 
online/rims.htm  (call  (202)  208-2222  for 
assistance).  A  copy  is  available  for 
inspection  and  reproduction  at  the 
address  in  item  h.  above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Protests  or  Motions  to  Intervene — 
Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  Rules  of  Practice 
and  Procedure,  18  CFR  385.210, 
385.211,  and  385.214.  In  determining 
the  appropriate  action  to  take,  the 
Conunission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  application. 

o.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDA-nONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE  ",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

p.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presimied  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-3150  Filed  2-6-01:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaelon 

Notice  of  Transfer  of  License  and 
Soliciting  Comments,  Motions  to 
Intervene,  and  Protests 


February  1,  2001. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Application  Type:  Transfer  of 
License. 

b.  Project  No:  2280-005. 

c.  Date  Filed:  December  29,  2000. 

d.  Applicants:  The  Cleveland  Electric 
niuminating  Company  (CEI)  and 
FirstEnergy  Generation  Corp.  (FEGC). 

e.  Name  of  Project:  Seneca  Pimiped 
Storage  Station. 

f.  Location:  On  the  Allegheny  River  in 
Warren  County,  Pennsylvania,  at  the 
U.S.  Army  Corps  of  Engineers  Kinzua 
Dam  and  Reservoir.  The  project 
occupies  federal  lands  within  Allegheny 
National  Forest. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  section  8. 

h.  Applicant  Contacts:  For  CEI:  Mr. 
Brian  J.  McManus,  Jones,  Day,  Reavis  & 
Pogue,  51  Louisiana  Ave,  NW., 
Washington,  DC  20001-2113  (202)  879- 
5492.  For  FEGC:  Mr.  Dennis  J.  Fuster, 
FirstEnergy  Corp.,  76  South  Main  Street, 
Akron,  OH  44308  (330)  761-4324. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to 
Robert  Bell  at  (202)  219-2806. 

j.  Deadline  for  filing  comments  and/ 
ir  motions:  March  8,  2001. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Conunents  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 

E.ferc.fed.us/efi/doorbell.htm. 
ase  include  the  project  number  (P- 
-005)  on  any  comments  or  motions 
filed. 

k.  Description  of  Proposal:  CEI  seeks 
TO  transfer  the  project  to  FEGC  as  part 
of  a  corporate  restructiuing  resulting 
frt)m  Ohio  state  laws  mandating 
competitive  electric  services. 

1.  Locations  of  the  application:  A  copy 
of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE.,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  The  application  may  be 


viewed  on  the  web  at 
httpvkrww.ferc.fed.us/online/rims.htm 
(call  (202)  208-2222  for  assistance).  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Comments,  Protests,  or  Motions  to 
Intervene — ^Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211  and 
.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particidar 
application. 

Filing  and  Service  of  Responsive 
Dociunents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS"  "RECOMMENDATIONS 
FOR  TERMS  AND  CONDITIONS", 
"PROTEST",  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Nimiber  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  niunber  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary  at  the  above-mentioned 
address.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  partiadar  application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-3151  Filed  2-6-01;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Tendered  for 
Filing  witii  ttie  Commission  and 
Soliciting  Additional  Study  Requests 

February  1.  2001. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Exemption  for 
a  small  existing  hydroelectric  power 
project  that  has  an  installed  capacity  of 
5  megawatts  or  less,  fit)m  licensing 
under  the  Federal  Power  Act  and 

b.  Project  No.:  P-11870-000. 

c.  Date  filed:  January  8,  2001. 

d.  Applicant:  Goodrich  Falls  Hydro 
Electric  Company. 

e.  Name  of  Project:  Goodrich  Falls 
Project. 

f.  Location:  On  the  Ellis  River,  in  the 
Town  of  Bartlett,  Carroll  County,  New 
Hampshire.  The  project  would  not  use 
federal  lands. 

g.  Fi7ed  Pursuant  to:  Public  Utility 
Regulatory  Policies  Act  of  1978, 16  USC 
2705  and  2708. 

h.  Applicant  Contact:  Ms.  Maureen 
Winters,  Project  Manager,  Kleinschmidt 
Associates,  Energy  &  Water  Resources 
Consultants  75  Main  Street,  Pittsfield 
Maine  04967,  (207)  487-3328. 

i.  FERC  Contact:  John  Ramer,  (202) 
219-2833,  John.Ramer@ferc.fed.us. 

j.  Deadline  for  filing  additional  study 
requests:  March  29,  2001. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boerger,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See  18  CFR  385.2001{a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.us/efi/doorbell.htm. 

The  Commission's  Rules  of  Practice 
require  all  intervenors  filing  documents 
with  the  Commission  to  serve  a  copy  of 
that  document  on  each  person  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  documents  with  the  Conunission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  to  the  document  on 
that  resource  agency. 

k.  The  application  is  not  ready  for 
environmental  analysis  at  this  time. 

1.  Project  Description:  The  Goodrich 
Falls  Project  consists  of:  (1)  An  existing 
157-foot-long  and  25-foot-high  dam  with 
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an  integrated  18  foot  by  23  foot  concrete 
intake;  (2)  a  4.5-foot-dianieter,  150-foot- 
long  steel  penstock;  (3)  an  existing  2.1- 
acie,  920-foot-long  by  100-foot-wide 
reservoir  with  an  average  5  foot  and  a 
maximum  gross  storage  capacity  of  2.1- 
acre-feet;  (4)  a  25-foot  by  30  foot 
concrete  powerhouse  containing  one 
generating  unit  with  a  total  installed 
capacity  of  550  kilowatts;  (5)  an  existing 
250-foot-long  transmission  line;  and  (6) 
apurtenant  facilities.  The  project  is 
estimated  to  generate  an  average  of  2 
million  kilowatthours  annually.  The 
dam  and  existing  project  facilities  are 
owned  by  the  applicant. 

m.  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street,  NE.  Room  2-A, 
Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  The  application  may  be 
viewed  on  http://www.ferc.fed.us/ 
online/rims.htm  (call  (202)  208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

David  P.  Boerj^rs, 

Secretary. 

(FR  Doc.  01-3152  Filed  2-6-01;  8:45  am] 
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DEPARTMErfT  OF  ENERGY 
Southwestern  Power  Administration 

Proposed  Rate  Schedule  Changes 

AGEflCY:  Southwestern  Power 
Administration,  DOE. 
ACTION:  Notice  of  rate  schedule  changes 
for  public  review  and  comment. 

SUMMARY:  The  Administrator. 
Southwestern  Power  Administration 
(Southwestern),  has  determined  that 
changes  to  the  use  of  the  energy 
imbalance  service  in  the  current  Rate 
Schedule  NFTS-98C  and  the  power 
factor  penalty  formula  in  Rate 
Schedules  P-98C  and  NFTS-98C  are 
needed.  In  addition,  an  Interconnection 
Facilities  Service  Charge  is  being 
established  in  the  revised  NFTS-98C 
rate  schedule.  This  charge  will  provide 
compensation  to  Southwestern  when 
other  entities  use  facilities  of  the 
Federal  government  through 
interconnections  for  which  no  other 
benefits  are  being  received.  Other  areas 
within  the  rate  schedules  have  been 
modified  for  clarity  or  eliminated  if  no 
longer  applicable.  Since  the  proposed 
changes  to  the  rate  schedules  are 
associated  with  the  terms  and 
conditions  of  current  service  and  the 
establishment  of  a  new  charge  for  which 


Southwestern  currently  has  no 
contractual  arrangements,  there  is  no 
immediate  impact  on  the  previously 
established  revenue  requirements  for 
Southwestem's  Integrated  System. 
Consequently,  the  net  result  of  the 
revenue  requirements  projected  in  the 
1997  Integrated  System  Power 
Repayment  Studies,  which  provided  the 
basis  for  the  existing  rate  schedules,  is 
not  changed. 

DATES:  Written  comments  on  the 
proposed  rate  schedule  changes  are  due 
on  or  before  March  9,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Forrest  E.  Reeves,  Assistant 
Administrator,  Office  of  Corporate 
Operations,  (918)  595-6696, 
reeves@swpa.gov. 

SUPPLEMENTARY  INFORMATION:  The 

names  of  the  rate  schedules  will  be 
changed  from  P-98C  and  NFTS-98C  to 
P-98D  and  NFTS-98D,  respectively,  in 
order  to  reflect  the  fact  that  changes 
have  been  made.  These  rate  schedules 
are  being  changed  at  this  time  to 
address,  prior  to  the  summer  electrical 
peak  period,  previously  unforeseen 
problems  that  have  arisen  as  a  result  of 
the  time  differential  in  the  price  of 
power.  The  provisions  of  the  rate 
schedules  being  changed  are:  (1)  The 
Limitations  on  Energy  Imbalance 
Service;  (2)  the  Power  Factor  Penalty; 
(3)  the  addition  of  an  Interconnection 
Facilities  Service  Charge;  and,  (4) 
modifications  to  enhance  clarity  within 
the  rate  schedules.  The  proposed 
changes  are  described  below: 

The  Limitations  on  Energy  Imbalance 
Service  in  the  proposed  NFTS-98D  rate 
schedule  has  been  changed  to  better 
clarify  the  hours  and  circumstances  in 
which  energy  within  the  authorized 
bandwidth  is  to  be  returned  to  the 
providing  party.  The  current  rate 
schedule  provided  for  energy  within  the 
authorized  bandwidth  to  be  returned  to 
Southwestern  "in  like  hours  and  similar 
circumstances."  The  lack  of  definition 
in  this  language  provided  an 
opportunity  for  customers  to  use  the 
bandwidth  during  high-value  peak 
demand  periods  and  to  return  the 
energy  during  low-value  off-peak 
demand  periods.  The  need  to  be  more 
explicit  regarding  the  like  hours  and 
circumstances  for  return  of  the  energy  is 
important,  particularly  during  sununer 
peak  periods  when  the  value  of  energy 
is  high  and  the  capability  of 
Southwestern  to  provide  such  energy 
during  those  times  is  typically  low. 

The  Power  Factor  Penalty  is  being 
changed  in  the  proposed  P-98D  and 
NFTS-98D  rate  schedules  to  more 
acciuately  charge  for  the  reactive 
kilovolt  amperes  (rkVA  or  VARs)  taken 


from  the  System  of  Southwestern  during 
any  particular  hour  which  contribute  to 
power  factors  less  than  95  percent, 
rather  than  the  current  process  which 
charges  for  the  customer's  peak  demand 
in  kilowatts  for  the  month  in  which  a 
low  power  factor  was  calculated.  This 
revised  penalty  more  closely  ties  the 
provision  to  the  actual  VARs  taken  from 
the  System  of  Southwestern.  In 
addition.  Southwestern  has  expanded 
the  application  of  this  penalty  to 
provide  for  a  charge  at  interconnections 
that  could  also  experience  a  low  power 
factor. 

Southwestern  is  adding  a  new 
provision  to  the  NFTS-98D  rate 
schedule  for  an  Interconnection 
Facilities  Service  Charge.  This  charge 
will  be  applicable  to  those  customers 
who  request  an  interconnection  on  the 
System  of  Southwestern  that  does  not 
provide  commensurate  transmission 
system  support  benefits  or 
compensation  to  Southwestern  for  the 
use  of  Federal  facilities.  In  order  for 
Southwestern  to  provide  an 
interconnection  on  its  system, 
Southwestern  has  historically  and  must 
continue  to  secure  commensurate 
benefits  for  the  use  of  its  facilities  to 
assure  that  the  Federal  Government  is 
compensated  for  the  use  of  such 
facilities,  thereby  recovering  its  costs, 
and  to  assiue  that  all  customers  are 
charged  the  same  for  the  same  type  of 
service.  The  charge  for  this  service  has 
been  set  at  $0.69  per  kilowatt  per 
month,  which  represents  the  cost  of 
Southwestem's  facilities  being  used. 

Redlined  versions  of  the  revised  rate 
schedules  P-98D  and  NFTS-98D  are 
available  upon  request.  To  request  a 
copy,  please  contact  Barbara  Otte  at 
918-595-6674  or  at  otte@swpa.gov  or 
Tracey  Hannon  at  918-595-6677  or  at 
hannon@swpa.gov. 

The  Administrator  has  determined 
that  written  comments  will  provide 
adequate  opportunity  for  public 
participation  in  the  rate  schedule 
revision  process.  Therefore,  an 
opportunity  is  presented  for  interested 
parties  to  submit  written  comments  on 
the  proposed  rate  schedule  changes. 
Written  comments  are  due  no  later  than 
thirty  (30)  days  following  publication  of 
this  notice  in  the  Federal  Register.  Five 
copies  of  written  comments  should  be 
submitted  to:  Forrest  E.  Reeves, 
Assistant  Administrator,  Southwestern 
Power  Administration,  One  West  Third 
Street,  Suite  1400,  Tulsa,  OK  74103. 

Following  review  and  consideration 
of  written  comments,  the  Administrator 
will  finalize  and  submit  the  proposed 
rate  schedules  to  the  Deputy  Secretary 
of  Energy  for  approval  on  an  interim 
basis.  The  Deputy  Secretary  will  then 
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forward  the  proposed  rate  schedules  to 
the  Federal  Energy  Regulatory 
Commission  for  confirmation  and 
approval  on  a  final  basis.       , 

Issued  at  Tulsa,  Oklahoma  this  24th  day  of 
January  2001. 
Michael  A.  Delhi, 
Administrator. 

[PR  Doc.  01-3188  Filed  2-6-01;  8:45  am] 
BHUNG  COOE  64S0-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-64054  FRL-676&-9] 

Notice  of  Receipt  of  Requests  for 
Amendments  to  Delete  Uses  In  Certain 
Pesticide  Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide, 
Fungicide  and  Rodenticide  Act  (FIFRA), 
as  amended,  EPA  is  issuing  a  notice  of 
receipt  of  request  for  amendment  by 
registrants  to  delete  uses  in  certain 
pesticide  registrations. 
DATES:  Unless  a  request  is  withdrawn, 
the  Agency  will  approve  these  use 
deletions  and  the  deletions  will  become 


effective  on  March  9,  2001  uidess 
indicated  otherwise. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  HoUins,  Office  of 
Pesticide  Programs  (7502C), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20460.  Office  location 
for  commercial  courier  delivery, 
telephone  number  and  e-mail  address: 
Rm.  266A,  Crystal  Mall  No.  2,  1921 
Jefferson  Davis  Highway,  Arlington,  VA 
22202,  (703)  305-5761;  e-mail  address: 
hollins.james@epa.gov. 
SUPPt^MENTARY  INFORMATION: 

I.  General  Information 

A.  Does  This  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  Although  this  action  may  be 
of  particular  interest  to  persons  who 
produce  or  use  pesticides,  the  Agency 
has  not  attempted  to  describe  all  the 
specific  entities  that  may  be  affected  by 
this  action.  If  you  have  any  questions 
regarding  the  information  in  this  notice, 
consult  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

B.  How  Ckm  I  Get  Additional 
information.  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  dociunent  and 


certain  other  related  dociunents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov.  To  access  this  document, 
on  the  Home  Page  select  "Laws  and 
Regulations"  "Regulations  and 
Proposed  Rules,"  and  then  look  up  the 
entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listing  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  Contact  James  A.  Hollins 
at  1921  Jefferson  Davis  Highway,  Crystal 
Mall  2,  Rm.  224,  Arlington,  VA, 
telephone  number  (703)  305-5761. 
Available  from  7:30  a.m.  to  4:45  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

n.  What  Action  is  the  Agency  Taking? 

This  notice  annoimces  receipt  by  the 
Agency  of  applications  from  registrants 
to  delete  uses  in  four  pesticide 
registrations.  These  registrations  are 
listed  in  the  following  Table  1  by 
registration  nimiber,  product  name, 
active  ingredient  and  specific  uses 
deleted: 


Table  1.— Registrations  With  Requests  for  AMENDMErfrs  to  Delete  Uses  in  Certain  Pesticide  Registrations 


Registration  No. 


Product 


Ctiemical  Name 


Delete  From  Label 


003125-00158 
003125-00172 
003125-00307 
030573-00002 


Di-Syston  68%  Concentrate 
Di-Syston  15% 
Di-Syston  8 
Pyrellin  E.C. 


Disulfoton 

Disulfoton 

Disulfoton 

Pyrethrins;  Rote- 
none;  Cul)e  Res- 
ins other  than  ro- 
tenone 


Com,  oats,  pecans,  and  tomatoes 

Com,  oats,  pecans,  and  tomatoes 

Com,  oats,  pecans,  and  tomatoes 

Bams,  milking  parlors,  mill(  rooms,  dairies,  poultry  houses, 
harvested  tomatoes,  fruit,  grain 


Users  of  these  products  who  desire 
continued  use  on  crops  or  sites  being 
deleted  should  contact  the  applicable 
registrant  before  March  9,  2001  unless 
indicated  otherwise,  to  discuss 
withdrawal  of  the  application  for 
amendment.  This  30-day  period  will 
also  permit  interested  members  of  the 
public  to  intercede  with  registrants  prior 
to  the  Agency's  approval  of  the  deletion. 
The  following  Table  2,  includes  the 
names  and  addresses  of  record  for  aU 
registrants  of  the  products  in  Table  1 ,  in 
sequence  by  EPA  company  number. 


Table  2. — Registrants  Requesting 
voluntary  cancellation 


EPA 
Com- 
pany No. 


003125 


030573 


Company  Name  and  Address 


Bayer  Corp.,  Agriculture  Division, 
8400  Hawthorn  Rd.,  Box  4913, 
Kansas  City,  MO  64120. 

Wright  Webb  Corp.,  PO  Box  1572, 
Fort  Myers,  FL  3^02. 


m.  What  is  the  Agency  Authority  for 
Taking  this  Action? 

Section  6(f)(1)  of  FIFRA  provides  that 
a  registrant  of  a  pesticide  product  may 
at  any  time  request  that  any  of  its 


pesticide  registrations  be  amended  to 
delete  one  or  more  uses.  The  Act  further 
provides  that,  before  acting  on  the 
request,  EPA  must  publish  a  notice  of 
receipt  of  any  such  request  in  the 
Federal  Register.  Thereafter,  the 
Administrator  may  approve  such  a 
request. 

IV.  How  and  to  Whom  Do  I  Submit 
Withdrawal  Requests? 

1 .  By  mail:  Registrants  who  choose  to 
withdraw  a  request  for  use  deletion 
must  submit  such  withdrawal  in  writing* 
to  James  A.  Hollins,  at  the  address  given 
above,  postmarked  March  9,  2001. 

2.  In  Person  or  by  courier.  Deliver 
your  withdrawal  request  to:  Document 
Processing  Desk  (DPD),  Information 
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Services  Branch.  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  266A,  Crystal 
Mall  2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA.  The  DPD  is  open  from 
8:00  a.m.  to  4:30  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
DPD  telephone  number  is  (703) 
305-5263. 

3.  Electronically.  You  may  submit 
your  withdrawal  request  electronically 
by  e-mail  to:  hollins.james@epa.gov.  Do 
not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format. 

V.  Provisions  for  Dispositioii  of  Existing 
Stocks 

The  Agency  has  authorized  the 
registrants  to  sell  or  distribute  product 
under  the  previously  approved  labeling 
for  a  period  of  18  months  after  approval 
of  the  revision,  luiless  other  restrictions 
have  been  imposed,  as  in  special  review 
actions. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Product  registrations 

Dated:  January  22,  2001. 

Richard  O.  Schmitt, 

Associate  Director,  Information  Resources 
and  Services  Division,  Office  of  Pesticide 
Programs. 

(FR  Doc.  01-3166  Filed  2-6-01;  8:45  a.m.] 

■LUNQCOOE  6560-50-S 


ENVmONMENTAL  PROTECTION 
AGENCY 

[OPP-30505;  FRL-6754-9] 

P— ttckte  Products;  Registration 
Application 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  receipt 
of  applications  to  register  pesticide 
products  containing  a  new  active 
ingredient  not  included  in  any 
previously  registered  product  pursuant 
to  the  provisions  of  section  3(c)(4)  of  the 
Federjil  Insecticide.  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 
DATES:  Written  comments,  identified  by 
the  docket  control  number  OPP-30505, 
must  be  received  on  or  before  March  9, 
2001. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 


instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
OPP-30505  in  the  subject  line  on  the 
first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharlene  Matten,  Regulatory  Action 
Leader,  Biopesticides  and  Pollution 
Prevention  Division  (751 IC),  Office  of 
Pesticide  Programs,  Enviroiunental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington.  DC  20460; 
telephone  number:  (703)605-0514; 
e-mail  address: 
matten.sharlene@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultiual  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Categories 

NAICS 
codes 

Examples  of  poten- 
tially affected 
entilies 

Industry 

111 
112 
311 
32532 

Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  bom 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  dociunent  imder  the 
"Federal  Register-Environmental 


Dociunents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-30505.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received  diuing  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Subniit 
Comments? . 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPP-30505  in  the 
subject  line  on  the  first  page  of  yoiu 
response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C).  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  conunents  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA.  The  PIRIB  is  open  fi-om 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluc^g  legal  holidays,  llie 
PIRIB  telephone  munber  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
.your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
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CBI.  Avoid  the  use  of  special  characters 
and  any  fonn  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  OPP-30505.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Coaunents  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assiunptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  biuden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  yom-  concerns. 

6.  Offer  alternative  ways  to  improve 
the  registration  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

8.  To  ensiu^  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 


n.  Registration  Applications 

EPA  received  applications  as  follows 
to  register  pesticide  products  containing 
an  active  ingredient  not  included  in  any 
previously  registered  products  pursuant 
to  the  provisions  of  section  3(c)(4)  of 
FIFRA.  Notice  of  receipt  of  the 
application  does  not  imply  a  decision 
by  the  Agency  on  the  applications. 

Products  Containing  an  Active 
Ingredient  Not  Included  in  Any 
Previously  Registered  Products 

1.  File  Symbol:  34704-IEU. 
Applicant:  Platte  Chemical  Company, 
419  18th  St.,  Greeley,  CO  80632-0667. 
Product  Name:  Smolder  G.  Product 
fype:  Biological  herbicide.  Active 
ingredient:  Altemaria  destruens  at 
4.40%.  Proposed  classffication/Use: 
Control  of  dodder  [Cuscuta  spp.). 

2.  File  Symbol:  34704-IEL.  Applicant: 
Platte  Chemical  Company.  Product 
Name:  Smolder  WP.  Biological 
herbicide.  Active  ingredient:  Altemaria 
destruens  at  4.10%.  Proposed 
classification/Use:  Control  of  dodder 
[Cuscuta  spp.). 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pest. 

Dated:  January  5,  2001. 

Janet  L.  Andersen, 

Director.  Biopesticides  and  Pollution 
Prevention  Divisionj  Office  of  Pesticide 
Programs. 

(FR  Doc.  01-3165  Filed  2-6-01;  8:45  am] 

nUJNG  CODE  6S60-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-995;  FRL-6765-6] 

Notice  of  Filing  a  Pesticide  Petition  to 
Establish  a  Tolerance  for  a  Certain 
Pesticide  Ciiemlcal  In  or  on  Food 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
control  number  PF-995,  must  be 
received  on  or  before  March  9,  2001. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 


provided  in  Unit  I.C.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
PF-995  in  the  subject  line  on  the  first 
page  of  your  response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Jim  Tompkins,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  E)C  20460;  telephone 
number:  (703)  305-5697;  e-mail  address: 
tompkins.jim@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer  or  pesticide  manufacturer. 
Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to: 


Categories 

NAICS 
codes 

Examples  of  poten- 
tially affected 
entities 

Industry 

111 
112 
311 
32532 

Crop  productioo 
Animal  production 
Food  manufacturing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  imder  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1 .  Electronically.  You  may  obtain 
electronic  copies  of  this  dociunent,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  hitemet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register — ^Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 
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2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number  PF- 
995.  The  official  record  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received  during  an  applicable  conmient 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA.  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  PF-995  in  the  subject 
line  on  the  first  page  of  your  response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency.  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2,  1921  Jefferson  Davis  Highway, 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 


format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  PF-995.  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
dociunent  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
MyComments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assimiptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this  - 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/ or  amendment  of  regiilations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  conmiodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 


U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set    - 
forth  in  section  408(d)(2);  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
df  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

Listof  Subiects 

Environmental  protection, 
Agricultiiral  commodities,  Feed 
additives.  Food  additives,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  January  25,  2001. 

James  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Summary  of  Petition 

The  petitioner  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  section  408(d)(3)  of  the 
FFTXIA.  The  summary  of  the  petition 
was  prepared  by  the  petitioner  and 
represents  the  view  of  the  petitioner. 
EPA  is  publishing  the  petition  summary 
verbatim  without  editing  it  in  any  way. 
The  petition  simimary  announces  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

Aventis  CropScience 

0F6161 

EPA  has  received  a  pesticide  petition 
(0F6161)  from  Aventis  CropScience 
USA  LP,  P.O.  Box  12014,  2  T.W. 
Alexander  Drive,  Research  Triangle 
Park,  NC  27709  proposing,  pursuant  to 
section  408(d)  of  the  FFDCA,  21  U.S.C. 
346a(d),  to  amend  40  CFR  part  180  by 
establishing  tolerances  for  residues  of  2- 
[([[(4,6-dimethoxy-2-pyrimidinyl)aminol 
carbonyl]  amino]  sulfonyl]-4- 
(formylamino)-N,  N-dimethylbenzamide 
(CAS  #173159-57-4)(foramsulhiron, 
company  code  AE  Fl  30360)  in  or  on  the 
raw  agricultural  commodities  (RAC) 
com  grain  at  0.02  parts  per  million 
(ppm),  and  com  forage  and  com  stover 
at  0.1  ppm.  EPA  has  determined  that  the 
petition  contains  data  or  information 
regarding  the  elements  set  forth  in 
section  408(d)(2)  of  the  FFDCA; 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 
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A.  Residue  Chemistry 

1.  Plant  metabolism.  The  metabolism 
of  foramsulfuron  in  com  has  been 
investigated  and  is  understood.  Two 
primary  routes  of  degradation  occur  for 
foramsulfuron.  One  pathway  involves 
the  hydrolysis  of  the  sulfonylurea 
bridge,  resulting  in  AE  F153745  (4- 
formylamino-N,  N-dimethyl-2- 
sulfamoylbenzamide)  and  AE  F092944 
(2-amino-4,6-dimethoxypyrimidine). 
Foramsulfuron  also  hydrolyzes  at  the 
formamide  moiety  on  the  phenyl  ring  to 
produce  AE  Fl 30619  (4-amino-2-[3-(4,6- 
dimethoxypyrimidin-2- 
yl)ureidosulfonyl]-N,  N- 
dimethylbenzamide).  All  these 
metabolites  are  subjected  to  further 
degradation  leading  to  the  formation  of 
highly  polar,  water  soluble  components. 
The  two  metabolites  resulting  from 
cleavage  of  the  sulfonylurea  bridge, 
namely  AE  F153745  and  AE  F092944 
were  foimd  in  the  extractable  residue  of 
the  forage  and  stover.  Only  traces  of  AE 
F130619  (from  hydrolysis  of  the 
formamide  moiety)  were  found  also  in 
the  forage  and  stover.  The  major 
metaboUte  detected  in  plants  (AE 
F153745)  was  also  identified  in  the  rat 
and  livestock  metabolism  studies. 

2.  Analytical  method.  Based  on  the 
results  of  the  metabolism  studies,  the 
analytical  targets  selected  were  parent 
compound  (AE  Fl  30360)  and  the 
metabolite  AE  F153745.  Extractable 
residues  of  foramsulfuron  and  AE 
F153745  are  removed  from  the  crop 
matrix  by  blending  with  aqueous 
acetonitrile.  After  filtration,  the  extract 
is  rotary  evaporated  dovra  to  a  reduced 
volume.  The  aqueous/organic  extract  is 
transferred  to  a  separatory  funnel  and 
washed  with  hexane.  After  the  hexane 
wash,  the  extract  is  cleaned  up  via 
special  column  chromatography  then 
analyzed  by  high  performance  liquid 
chromotography/mass  spectrometry 
(HPLC/MS). 

3.  Magnitude  of  residues.  The 
metabolism  studies  with  ''*C-labelled 
foramsulfuron  in  com  using  exaggerated 
application  rates  (over  2.5-fold  the 
normal  rate)  demonstrated  that  in 
general,  low  residues  were  detected  in 
the  plant  samples.  These  results  have 
been  confirmed  in  a  total  of  29  North 
American  residue  field  trials  using  a 
water  dispersible  granule  (WG) 
formulation  containing  50%  weight/ 
weight  (w/w)  foramsulfuron.  The 
preparation  was  applied  in  split 
applications.  The  predominant  regimen 
was  30  gram/health  advisories  (g/ha) 
followed  by  CO  g/ha  or  alternatively,  2 
times  45  g/ha.  Pre-harvest  intervals 
(PHI)  were  between  37  and  67  days,  60 
and  121  days  or  67  and  151  days 


respectively  for  forage,  grain,  or  stover. 
Grainf  stover,  and  forage  of  field  com 
did  not  contain  residues  of 
foramsulfuron  at  or  above  the  respective 
limits  of  quantification  (LOQ)  of  0.01, 
0.05,  and  0.05  milligram/kilogram  (mg/ 
kg).  Also  no  residues  of  the  metabolite 
AE  F153745  were  foimd  in  com  grain, 
stover,  or  forage  at  harvest  above  the 
respective  LOQ  of  0.02,  0.05,  and  0.05 
mg/kg.  Residues  trials  included  testing 
the  effects  of  adding  typical  non-ionic 
sur&ctants,  esterified  seed  oils,  or  crop 
oil  concentrates  to  the  spray  mix.  In  no 
case  were  residues  above  the  LOQ 
observed.  Although  AE  F153745  was  the 
major  metabolite  detected  in  the  com 
metabolism  study,  it  did  not  exceed 
10%  of  the  total  formasulfuron-derived 
residue  in  grain,  stover,  or  forage  at 
harvest.  It  is  proposed,  therefore,  that 
AE  Fl  5  3  74  5  is  not  included  in  the 
tolerance  expression  as  field  trials 
confirmed  its  lack  of  formation  at  levels 
above  the  LOQ.  Tolerances  of 
foramsulfuron  are  proposed  at  twice  the 
LOQ  of  the  anal)rtical  method,  namely 
0.02,  0.1,  and  0.1  mg/kg  in  grain,  stover, 
and  forage,  respectively.  In  a  com 
processing  study,  no  residues  of  AE 
F130360  above  0.01  mg/kg  or  AE 
F153745  above  0.02  mg/kg  were 
observed  in  com  grain  following 
treatment  of  the  crop  at  the  nominal  rate 
of  150  followed  by  300  g/ha.  This 
exaggerated  rate  is  approximately  five 
times  the  maximum  proposed  label  rate. 
Since  no  residues  were  observed  in  the 
RAC,  neither  analysis  of  the  processed 
commodities  nor  tolerances  are 
required.  Although  com  grain  is  fed  to 
cattle,  and  poultry  and  cattle  may  be 
grazed  on  forage,  or  fed  stover, 
tolerances  in  meat,  milk,  or  eggs  are  not 
necessary  because  none  of  these 
commodities  contained  foramsulfuron 
or  its  metabolite. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  Foramsulfuron  has 
been  shown  to  have  very  low  acute 
toxicity  to  mammals  irrespective  of  the 
route  of  exposure.  Only  non-specific 
clinical  signs  were  seen  after  oral 
administration  of  5,000  mg/kg  to  rats 
and  after  inhalation  exposiure  of  rats  to 
5.04  milligram/liter  (mg/L).  These  signs 
had  completely  resolved  4  days 
following  oral  treatment  and  by  day  1 
after  inhalation  exposure.  There  was  no 
evidence  of  systemic  toxicity  following 
acute  dermal  exposure  to  2,000  mg/kg 
foramsulfuron.  It  was  not  irritant  to 
rabbit  skin  and  only  mildly  irritating  to 
rabbit  eyes.  Foramsulfuron  did  not 
induce  delayed  contact  hypersensitivity 
(skin  sensitization)  in  a  Magnusson  and 
Kligman  maximization  test.  Based  on 
these  results,  foramsulfuron  would  be 


classified  as  EPA  category  III  for  dermal 
toxicity  and  eye  irritation,  and  EPA 
category  IV  for  skin  irritation,  oral,  and 
inhalation  toxicity. 

2.  Genotoxicity.  Genotoxic  potential 
was  evaluated  in  a  battery  of  tests  which 
examined  gene  mutation  in  bacteria  and 
mammalian  cells,  chromosome  damage 
in  vitro  and  in  vivo  and  DNA  damage  in 
mammalian  cells  in  vivo.  The  only 
finding  was  weak  evidence  in  vitro  of 
chromosome  aberrations  in  hmnan 
lymphocytes  in  the  absence  of  metabolic 
activation.  The  increases  in  incidences 
occurred  only  at  the  highest  dose  level 
tested,  2,400  ^g/mL,  and  were  only  just 
outside  the  historical  control  range. 
However,  there  was  no  evidence  of 
chromosome  damage  in  vivo,  no  effects 
in  the  in  vivo  assay  for  unscheduled 
DNA  synthesis  and  no  oncogenic 
activity  or  developmental  toxicity. 
Thus,  the  overall  weight  of  evidence 
indicates  that  foramsulfuron  does  not 
possess  significant  genotoxic  activity. 

3.  Reproductive  and  developmental 
toxicity.  A  2-generation  reproduction 
study  in  rats  evaluated  continuous 
dietary  dose  levels  of  0,  100,  1,225,  and 
15,000  ppm  of  technical  foramsulfuron. 
No  treatment-related  effects  were 
observed,  including  no  effects  on 
reproductive  parameters  (fertility, 
mating,  gestation,  parturition,  litter  size 
sex  ratios),  parental  toxicity,  neonatal 
toxicity,  or  on  markers  of  endocrine 
function  (oestrous  cycling, 
balanopreputial  separation,  vaginal 
opening,  spermatogenetic  function  and 
capacity).  Therefore,  the  no  observed 
adverse  effect  level  (NOAEL)  was  15,000 
ppm,  equivalent  to  a  mean  daily  intake 
of  1 ,038  mg/kg  foramsulfuron  body 
weight  (bwt)  for  Fo  and  Fi  males  and 

1 ,430  mg/kg/day  for  Fo  and  Fi  females    ■ 
combined  (about  1,234  mg/kg/day  for 
the  study  overall). 

A  rat  developmental  toxicity 
(teratogenicity)  study  was  conducted 
with  dose  levels  of  0,  5,  71,  and  1,000 
mg/kg  foramsulfuron  bwt/day.  There 
was  no  evidence  of  any  maternal  or 
embryo  foetal  toxicity  up  to  and 
including  the  1,000  mg/kg  dose  level, 
the  intemational  limit  dose  for  this  type 
of  study.  Therefore  the  NOAEL  for  both 
maternal  and  embryofetal  toxicity  was 
1,000  mg/kg.  Foramsulfuron  was  not 
teratogenic  in  rats. 

The  rabbit  developmental  toxicity 
(teratogenicity)  study  was  conducted 
with  dose  levels  of  0,  5,  50,  and  500  mg/ 
kg  foramsulfuron  bv»rt/day.  Matemal 
toxicity  was  seen  at  the  high  dose  of  500 
mg/kg/day,  as  evidenced  by  reduced 
body  weight  gain  and  slightly  decreased 
food  consumption  during  the  treatment 
period.  There  was  no  embryofetal 
toxicity  at  any  dose  level.  The  NOAEL 
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for  maternal  toxicity  was  50  mg/kg  and 
500  mg/kg  for  developmental  toxicity 
(teratogenicity).  Foramsulfuron  was  not 
teratogenic  in  the  rabbit. 

Results  of  the  2-generation  and  the 
developmental  toxicity  (teratogenicity) 
studies,  show  that  foramsulfuron  gives 
no  evidence  of  reproductive, 
embryofetal,  or  neonatal  toxicity. 
Parental  (maternal)  toxicity  was  only 
seen  in  the  rabbit  at  1 ,000  mg/kg,  the 
international  limit  dose. 

Therefore,  foramsulfuron  was  of  very 
low  reproductive  toxicity. 

4.  Subchronic  toxicity.  In  a  90-day  rat 
feeding  study,  groups  of  10  male,  and  10 
female  Sprague  Dawley  rats  were  fed 
diets  containing  either  0.  20,  200,  500. 
or  20,000  ppm  of  foramsulfuron.  There 
was  no  treatment-related  mortalities  or 
effects  seen  at  any  dose  level.  The 
NOAEL  for  this  study  was  considered  to 
be  20,000  ppm  (approximately  1,677 
mg/kg/ day  which  is  in  excess  of  the 
1,000  mg/kg/ day  international  limit 
dose). 

In  a  90-day  feeding  study  in  mice, 
foramsulfuron  was  administered  at 
dietary  concentrations  of  64,  3,200,  and 
6,400  ppm.  There  was  no  treatment- 
related  deaths  or  effects  found  in  mice 
at  any  dose  level.  The  NOAEL  for  this 
study  was  6.400  ppm  (equivalent  to 
1,002  mg/kg/ day  for  males  and  1,178 
mg/kg/day  for  females). 

Groups  of  4  males  and  4  females 
Beagle  dogs  were  administered 
foramsulfuron  at  dietary  concentrations 
of  0,  10,  250,  and  1,000  mg/kg/  bwt/day 
for  13  consecutive  weeks.  There  were  no 
mortalities,  and  no  clinical  signs 
directly  related  to  treatment  at  any  dose 
level.  The  NOAEL  for  both  sexes  was 
1.000  mg/kg/day,  the  international  limit 
dose. 

5.  Chronic  toxicity.  The  oncogenic 
potential  of  foramsiilfuron  was 
examined  in  bioassays  with  rats  and 
mice  with  dietary  exposiue  periods  of  2 
years  and  18  months,  respectively. 

In  rats,  dietary  administration  of  up  to 
20,000  ppm  of  foramsulfuron  for  2 
years,  equivalent  to  achieved  intakes  of 
849  and  1,135  mg/kg/day  for  males  and 
females,  respectively,  did  not  yield  any 
evidence  of  toxicity  or  oncogenicity. 
The  mean  daily  intakes  over  the  1-year 
period  were  976  and  1,305  mg/kg/day 
for  males  and  females,  respectively. 
Thus  this  dose  level  approximated  to 
the  international  regidatory  limit  dose  of 
1,000  mg/kg/day. 

Similarly  in  mice,  no  oncogenic 
activity  was  found  after  dietary 
treatment  with  up  to  8,000  ppm 
(equating  to  1,115  and  1,358  mg/kg/day 
in  males  and  females,  respectively)  for 
18  months,  which  was  slightly  in  excess 
of  the  international  limit  dose. 


Based  on  the  achieved  intakes,  the  rat 
is  the  most  sensitive  species  in  th^e 
long-term  studies  and  the  overall  lowest 
NOAEL  was  849  mg/kg  foramsulfuron 
body  weight/day.  Given  the  absence  of 
any  carcinogenicity,  significant 
genotoxicity,  reproduction  toxicity, 
developmental  toxicity  or  any  other 
special  hazard  potential,  and  taking  into 
consideration  the  low  toxicity  profile, 
poor  absorption  and  rapid  excretion 
(predominantly  of  parent  compound),  a 
safety  factor  of  100  is  considered 
appropriate.  Therefore  the  proposed 
reference  dose  (RfD)  is  8.5  mg/kg  bwt/ 
day. 

Aventis  GropScience  believes 
foramsulfuron  should  be  classified  as  a 
"not  likely"  carcinogen  based  on  the 
lack  of  carcinogenicity  in  rats  and  mice. 

6.  Animal  metabolism.  Following  a 
single  oral  administration  of  either  10  or 
1,000  mg/kg  to  rats,  91.5%  of  the  dose 
was  found  in  the  excreta  between  0  and 
24  hours  post-dosing.  There  were  no 
sex-specific  differences  in  the  route  of 
excretion,  and  tissue  residues  were 
generally  low.  The  metabolism  of 
foramsulfuron  showed  that  at  both  dose 
rates  the  main  excretion  product  was 
unchanged  foramsulfuron,  excreted 
mainly  in  the  faeces.  Two  metabolic 
routes  were  identified  leading  to  the 
formation  of  metabolites  also  detected 
in  plants:  AE  F130619,  an  amine  formed 
via  hydrolysis  at  the  formamide  moiety 
on  the  phenyl  and  the  cleavage  product 
AE  F153745,  as  minor  metabolites.  A 
number  of  unidentified,  minor  (<4%), 
polar  metabolites  formed  from  both  the 
phenyl  or  pyrimidyl  ring-labelled 
compound  were  also  excreted. 

Six  laying  hens  were  orally  dosed 
with  (U-'''C-phenyl)-foramsulfuron  for 
14  consecutive  days  with  a  mean  daily 
dose  of  1.50  mg  per  bird  per  day, 
equivalent  to  approximately  10  ppm  in 
the  diet.  The  levels  of  radioactive 
residues  in  the  hen  tissues  at  necropsy 
were  low,  with  the  highest 
concentration  being  found  in  the  liver 
(0.023  ^g  equivalents/g).  The  residues  in 
the  muscle,  fat,  and  skin  were  all  foimd 
to  be  0.003  ng  equivalents/g  or  less, 
which  is  below  the  concentration 
requiring  further  analysis.  The 
imchanged  parent  compound  and  the 
cleavage  product  AE  F153745  were  the 
only  metabolites  identified  in  the  edible 
tissues,  eggs  and  excreta,  which  are  also 
significant  in  the  cow  and  rat. 

A  dairy  cow  was  orally  dosed  with 
(U-"'C-phenyl)-foramsulfuron  for  7 
consecutive  days  with  a  mean  daily 
dose  of  187.4  mg,  equivalent  to  16  ppm 
in  the  diet.  Radioactive  residues  were 
detectable  in  all  edible  tissues  at  very 
low  levels  between  0.004  and  0.036  ^g 
equivalents/g  tissue  at  necropsy.  The 


major  metabolites  identified  in  all 
tissues  were  unchanged  foramsulfuron 
and  AE  F153745.  Some  very  minor 
metabolites  were  also  seen  in  the  liver 
and  fat  but  were  not  identified.  The 
results  show  that  foramsulfuron  is 
poorly  absorbed  and  is  excreted  mainly 
in  the  faeces.  The  only  identifiable 
metabolic  product  of  foramsulfuron 
detected  in  the  tissues  and  excreta  of  the 
dairy  cow  was  AE  F153745,  which  is 
also  the  principal  metabolite  identified 
in  the  hen,  rat,  and  com. 

7.  Endocrine  disruption.  No  special 
studies  have  been  conducted  to 
investigate  the  potential  of 
foramsulfuron  to  induce  estrogenic  or 
other  endocrine  effects.  However,  no 
evidence  of  estrogenic  or  other 
endocrine  effects  have  been  noted  in 
any  of  the  standard  toxicology  studies 
that  have  been  conducted  with  this 
product  and  there  is  no  reason  to 
suspect  that  any  such  effects  would  be 
likely. 

C.  Aggregate  Exposure 

1.  Dietary  exposure.  Foramsulfuron  is 
proposed  for  use  as  an  herbicide  on 
com.  No  non-agricultural  uses  are 
anticipated.  The  potential  sources  of 
exposure  would  consist  of  any  potential 
residues  in  food  and  drinking  water.  As 
indicated  above,  there  are  no  acute 
toxicity  concerns  and  thus  only  chronic 
exposure  has  been  evaluated. 

i.  Food.  Chronic  dietary  analysis  was 
conducted  to  estimate  exposure  to 
potential  foramsulfuron  residues  in/on 
com.  A  Tier  1  analysis  was  conducted 
using  the  dietary  exposure  evaluation 
system  (DEEM"")  software  and  the 
1994-1996  CSFII  food  consumption 
data.  It  was  assimied  that  residues  were 
at  tolerance  levels  of  0.02  ppm  (twice 
the  LOQ)  in  grain  and  that  100%  of  the 
crop  was  treated.  Additionally,  based  on 
the  results  from  appropriate  studies,  it 
was  assumed  that  there  was  no 
concentration  into  processed    - 
commodities  and  that  contributions 
&t}m  residues  in  meat,  milk,  or  eggs  are 
not  required.  A  chronic  RfD  of  8.5  mg/ 
kg/day  is  derived  from  the  male  rat 
NOAEL  of  849  mg/kg/day.  Using  these 
inputs  the  chronic  dietary  exposure 
estimate  bom  residues  of  foramsulfuron 
for  the  U.S.  population  was  0.000032 
mg/kg/day  or  <0.001%  of  its  RflD.  For 
the  sub-population  with  the  highest 
exposure,  non-nursing  infants,  the 
chronic  dietary  exposure  estimate  from 
residues  of  foramsulfuron  was  0.000080 
mg/kg/day,  again  <0.001%  of  its  RfD. 
These  values  are  highly  conservative, 
having  been  based  on  worst  case 
assumptions  of  tolerance  level  residues 
and  100%  of  the  crop  treated. 


ii.  Drinking  water.  Unites  States  EPA's 
standard  operating  procedure  (SOP)  for 
drinking  water  exposure  and  risk 
assessments  was  used  to  perform  the 
drinking  water  assessment.  This  SOP 
uses  a  variety  of  tools  to  conduct  a 
screening  level  drinking  water 
assessment.  These  tools  include  water 
models  such  as  screening  concentration 
groimd  water  (SCl-GROW),  generic 
expected  enviroiunental  concentration 
(GENEEC),  EPA's  pesticide  root  zone 
model  (PRZMS)/EXAMS,  and 
monitoring  data.  If  monitoring  data  is 
not  available  then  the  models  are  used 
to  predict  potential  residues  in  surface 
and  ground  water  and  the  highest  value 
is  assumed  to  be  the  potential  drinking 
water  residue.  In  the  case  of 
foramsulfuron  monitoring  data  do  not 
exist  therefore  model  calculations  were 
used  to  estimate  a  water  residue.  The 
calculated  drinking  water  levels  of 
concern  (DWLOC)  for  chronic  exposures 
for  adults  is  297,498  (ppb)  parts  per 
billion  (297  ppm).  The  chronic  DWLOC 
for  children/toddlers  is  84,999  ppb  (84 
ppm).  The  worst  case  chronic  drinking 
water  estimated  concentration  (DWEC) 
is  0.225  ppb  based  on  a  PRZM/EXAMS 
simulation  of  runoff  into  surface  water 
in  a  standard  EPA  exposure  assessment 
scenario  for  com  (MLRA  111,  Ohio). 
The  calculated  DWLOCs  for  chronic 
exposures  for  all  adults  and  children 
therefore  greatly  exceed  the  DWECs 
from  the  models. 

2.  Non-dietary  exposure.  Exposure  to 
foramsulfuron  for  the  mixer/loader/ 
ground  boom/aerial  applicator  was 
calculated  using  the  pesticide  handlers 
exposure  data  base  (PHED).  It  was 
assiuned  that  the  product  would  be 
applied  to  a  maximum  of  50  hectares 
per  day  (125  A/day)  by  ground  boom 
applicatior  and  140  hectares  per  day 
(350  A/day)  by  aerial  applicator  at  a 
maximum  use  rate  of  45  grams  a.i./ha. 
Normal  work  attire  consisting  of  long- 
sleeved  shirt,  long  pants,  and  protective 
gloves  was  assumed  in  the  PHED 
assessment.  Margins  of  exposure 
(MOEs)  for  a  70  kg  operator  were 
calculated  utilizing  a  dermal  NOAEL  of 
1,000  mg/kg  bwt/day  from  the  rat 
dermal  toxicity  study  and  an  inhalation 
NOAEL  of  50  mg/kg  bwt/day  based  on 
an  oral  administration,  developmental 
toxicity  study  in  the  rabbit.  There  were 
no  signs  of  developmental  toxicity  in 
the  rabbit  developmental  toxicity  study. 
The  combined  MOE  (inhalation  plus 
dermal)  for  foramsulfuron  was  126,000 
for  a  ground  operator  undertaking 
mixing,  loading,  and  spraying.  For  aerial 
application  where  the  mixer/loader  was 
assumed  to  be  a  different  operator  from 
the  pilot  combined  MOEs  were  60,400 


for  the  mixer/loader  and  1,425,000  for 
the  pilot.  The  results  indicate  that  large 
margins  of  safety  exist  for  the  proposed 
use  of  foramsulfuron.    . 

The  timing  of  foramsulfuron 
application  to  com  is  such  that  field 
reentry  shortly  after  spraying  is  atypical. 
Therefore  estimations  of  worker  reentry 
exposure  were  not  considered 
necessary. 

D.  Cumulative  Effects 

There  is  no  available  data  at  this  time 
to  determine  whether  foramsulfuron  has 
a  common  mechanism  of  toxicity  with 
other  substances  or  how  to  include  this 
pesticide  in  a  cimiulative  risk 
assessment.  Therefore  a  ciunulative 
assessment  was  not  done  for  this 
chemical. 

E.  Safety  Determination 

1.  U.S.  population.  Using  the 
conservative  assumptions  described 
above,  based  on  the  completeness  and 
reliability  of  the  toxicity  data,  it  is 
concluded  that  aggregate  exposure,  in 
this  case  food  only,  to  the  proposed  uses 
of  foramsulfuron  will  utilize  <0.001%  of 
the  reference  dose  for  the  U.S. 
popiilation.  The  actual  exposiue  is 
likely  to  be  much  less  as  more  realistic 
data  and  models  are  developed.  EPA . 
generally  has  no  concern  for  exposures 
below  100%  of  the  RfD  because  the  RflD 
represents  the  level  at  or  below  which 
daily  aggregate  exposiue  over  a  lifetime 
will  not  pose  appreciable  risk  to  human 
health.  DWLOC  based  on  the  dietary 
exposure  are  much  greater  than  highly 
conservative  estimated  levels,  and 
would  be  expected  to  be  well  below  the 
100%  level  of  the  RfD,  if  they  occur  at 
all.  Therefore,  there  is  a  reasonable 
certainty  that  no  harm  will  occur  to  the 
U.S.  population  from  aggregate  exposure 
(food  and  drinking  water)  to 
foramsulfuron. 

2.  Infants  and  children.  No  evidence 
of  increased  sensitivity  to  fetuses  was 
noted  in  developmental  toxicity  studies 
in  rats  or  rabbits.  There  has  been  no 
indication  of  reproductive  effects  or 
indication  of  increased  sensitivity  to  the 
offspring  in  the  2-generation  rat 
reproduction  study.  No  additional  safety 
factor  to  protect  infants  and  children  is 
necessary  as  there  is  no  evidence  of 
increased  sensitivity  in  infants  and 
children. 

Using  the  conservative  assumptions 
described  in  the  exposure  section  above, 
the  percent  of  the  reference  dose  that 
will  be  used  for  exposure  to  residues  of 
foramsulfuron  in  food  for  non-nursing 
infants  (the  most  highly  exposed  sub 
group)  is  <0.001%.  The  children  (1-6) 
exposure  uses  are  also  <0.001%  of  the 
reference  dose.  As  in  the  adult  situation, 


DWLOC  are  much  higher  than  the  worst 
case  DWEC  and  are  expected  to  use  well 
below  100%  of  the  RfD,  if  they  occur  at 
all.  Therefore,  there  is  a  reasonable 
certainty  that  no  harm  will  occur  to 
infants  and  children  from  aggregate 
exposure  to  residues  of  foramsulfuron. 

F.  International  Tolerances 

There  are  no  Codex  Alimentarius 
Commission  (CODEX)  maximmn 
residue  levels  (MRLs)  established  for 
residues  of  foramsulfuron. 
(FR  Doc.  01-3093  Filed  2-6-01;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-994;  FRL-6764-8] 

Notice  Of  Rling  Pesticide  Petitions  to 
Establish  Tolerances  for  a  Certain 
Pesticide  Chemical  In  or  on  Food 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

SMMIARY:  This  notice  aimounces  the 
initial  filing  of  pesticide  petitions 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
confrol  number  PF-994,  must  be 
received  on  or  before  March  9,  2001. 

ADDRESSES:  Conunents  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.C.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensiu« 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  niunber 
PF-994  in  the  subject  line  on  the  first 
page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Cynthia  Giles-Parker,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  EXi;  20460;  telephone 
number:  (703)  305-7740;  e-mail  address: 
giles-parker.cynthia@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer  or  pesticide  manufacturer. 
Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to: 
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Categories 

NAICS 
codes 

Examptes  of  poten- 
tially affected 
entities 

Industry 

111 
112 
311 
32f>3? 

Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Ehcument  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select    ' 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number  PF- 
994.  The  official  record  consists  of  the 
dociunents  specifically  referenced  in 
this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  dociunents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Midway, ' 


Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  niunber  PF-994  in  the  subject 
line  on  the  first  page  of  yoiu'  response. 

1.  By  mail.  Suomit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resomces  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Enviroiunental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
yoiu-  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA.  The  PIRIB  is  open  bom 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  exclucfing  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  PF-994.  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
dociunent  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 


will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified 
imder  FOR  FURTHER  INFORMATION 
CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
conunents: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assimiptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  yoin  views. 

4.  If  you  estimate  potential  binden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sine  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  What  Action  is  the  Agency  Taking? 

EPA  has  received  pesticide  petitions 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.Q.  346a.  EPA  has  determined  that 
these  petitions  contain  data  or 
information  regarding  the  elements  set 
forth  in  section  408(d)(2);  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of 
these  petitions.  Additional  data  may  be 
needed  before  EPA  rules  on  the 
petitions. 

List  of  Subjects 

Environmental  protection, 
Agricultmal  commodities.  Feed 
additives,  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  January  25,  2001. 
James  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Summaries  of  Petitions 

The  petitioner  summaries  of  the 
pesticide  petitions  are  printed  below  as 
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required  by  section  408(d)(3)  of  the 
FFDCA.  The  simunaries  of  the  petitions 
were  prepared  by  the  petitioner  and 
represent  the  view  of  the  petitioner. 
EPA  is  publishing  the  petitioner's 
summaries  verbatim  without  editing  it 
in  any  way.  The  petitioner's  simunaries 
announces  the  availability  of  a 
description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

Elf  Atochem  North  America 

PP  7F4867  and  7F4868 

EPA  has  received  pesticide  petitions 
PP  7F4867  and  PP  7F4868  from  Elf 
Atochem  North  America,  2000  Market 
Street,  Philadelphia,  PA  19103. 
proposing  pursuant  to  section  408(d)  of 
the  FFDCA,  21  U.S.C.  346a(d),  to  amend 
W  CFR  part  180  by  establishing 
tolerances  for  residues  of  endothall  in  or 
on  the  raw  agricultural  commodities 
cottonseed  ((RAC)  seed  and  processed 
seed)  at  2.0  parts  per  million  (ppm)  and 
apples  at  0.05  ppm.  EPA  has  determined 
that  the  petitions  contain  data  or 
information  regarding  the  elements  set 
forth  in  section  408(d)(2)  of  the  FFDCA: 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petitions.  Additional 
data  may  be  needed  before  EPA  rules  on 
the  petitions. 

1.PP7F4867 

A.  Residue  Chemistry 

1.  Plant  metabolism.  Acala  cotton  was 
treated  by  a  single  foliar  application 
with  '•♦C-endothall  formulated  as  the 
dipotassium  salt.  The  study  identified 
84—  >100%  of  the  radioactivity  in/on 
cotton  calyx,  forage,  and  lint.  Endothall 
accounted  for  ca.  94%  and  83%  of  total 
radioactive  residue  (TRR)  in  calyx  and 
lint,  respectively,  harvested  4  days 
following  application  at  Ix,  and  for  ca. 
99%,  102%,  and  95%  of  TRR  in  calyx, 
forage  and  lint,  respectively,  harvested 
14  days  post-treatment.  No  other 
metabolites  were  identified  in  calyx  and 
forage.  The  monomethyl  and  dimethyl 
ester  of  endothall  were  minor  (<  10% 
TRR)  metabolites  in  lint.  No  metabolites 
were  identified  in  seed. 

2.  Analytical  method.  The  analytical 
method  for  endothall  in  water  is  EPA/ 
ORD  method  548,  "Determination  of 
Endothall  in  Drinking  Water  by 
Aqueous  Derivatization,  Liquid-Solid 
Extraction  and  Gas  Chromatography 
with  Electron-Capture  Detection."  "The 
limit  of  detection  (LOD)  for  this  method 
is  0.015  ppm. 


3.  Magnitude  of  residues.  Endothall 
was  applied  to  cotton  at  a  rate  of  0.85 
Ib./acre  with  a  3-day  pre-harvest 
interval  (PHI).  Residues  in  RAC  seed 
were  0.46  ppm  (0.071  to  1.1  ppm)  and 
residues  in  RAC  gin  trash  were  21  ppm 
(6.6  to  59  ppm). 

B.  Toxicological  Profile 

1.  Acute  toxicity.  Endothall  acid  and 
the  dipotassium  salt  of  endothall  are 
moderately  toxic  by  oral  ingestion  and 
inhalation  (toxicity  category  II),  slightly 
toxic  by  dermal  exposure  (toxicity 
category  III)  and  severely  irritating  to 
the  eye.  The  diamine  salt  of  endothall 
is  moderately  toxic  by  oral,  dermal,  and 
inhalation  routes  of  exposure  (toxicity 
category  n)  and  is  severely  irritating  to 
the  eyes  and  skin. 

2.  Genotoxicity.  A  full  battery  of 
genetic  toxicology  studies  were 
conducted  for  endothall.  Endothall  was 
not  mutagenic. 

3.  Reproductive  and  developmental 
toxicity.  In  a  teratology  and  postnatal 
behavioral  study,  pregnant  Sprague 
Dawley  rats  were  dose  via  oral  gavage 
on  gestation  days  6  through  15  with 
endothall  doses  of  0, 10,  20,  or  30 
milligram/kilogram  (mg/kg)/day.  The 
maternal  no  observed  adverse  effect 
level  (NOAEL)  was  20  rag/kg/ day  due  to 
mortality  seen  at  30  mg/kg/day.  The 
developmental  NOAEL  was  30  mg/kg/ 
day.  In  a  subsequent  developmental 
toxicity  study,  pregnant  Sprague  Dawley 
rats  were  orally  dosed  with  0,  6.25,  12.5, 
or  25.0  mg/kg/day  from  gestation  day  6 
through  15.  The  NOAEL  for  maternal 
toxicity  was  12.5  mg/kg/day.  The 
developmental  NOAEL  was  25.0  mg/kg/ 
day. 

A  developmental  toxicity  study  was 
conducted  in  female  CD-I  mice.  Groups 
of  pregnant  mice  were  orally  dosed  with 
0,  5,  20,  or  40  mg/kg/day  on  days  6  to 
16  of  gestation.  The  NOAEL  for 
maternal  toxicity  was  5  mg/kg/day 
based  on  mortality  seen  at  20  mg/kg/ 
day.  The  developmental  NOAEL  was  20 
mg/kg/day.  Developmental  changes  seen 
at  40  mg/kg/day  were  related  to  the 
severe  maternal  toxicity  at  that  dose.  A 
developmental  toxicity  study  was 
conducted  in  New  Zealand  white 
rabbits  by  oral  exposure.  Preliminary 
studies  indicated  that  the  rabbit  was 
extremely  sensitive  to  endothall.  Groups 
of  pregnant  rabbits  were  dose  with  0, 
0.3, 1.0,  or  3.0  mg/kg/day  on  gestation 
days  6  through  19.  The  fetal  and 
maternal  toxicity  NOAELs  were  1.0  mg/ 
kg/day.  A  2-generation  reproduction 
study  was  conducted  in  rats.  In  this 
study,  groups  of  rats  received  dietary 
doses  of  0,  30,  150,  and  900  ppm  (0, 1.9, 
9.5,  or  58.8  mg/kg/day  for  male  and  0, 
1.9-3.4,  9.6-W.5,  or  59.0-106.5  mg/kg/ 


day  for  female  Fo  animals;  0,  2.1, 10.9, 
or  77.1  for  male  and  0, 1.8-3.1,  9.5-17.3, 
or  63.5-107.7  for  female-Fi  animals). 
The  NOAEL  for  parental  effects  was  30 
ppm  based  on  dose  related  body  weight 
effects.  The  NOAEL  for  reproductive 
toxicity  was  900  ppm. 

4.  Subchronic  toxicity.  Male  and 
female  Sprague  Dawley  rats  were 
exposed  dennally  to  0,  30,  100,  and  300 
mg/kg/day  for  21  days.  The  lowest 
observed  effect  level  (LOAEL)  was  30 
mg/kg/day  based  on  decreased  body 
weight  gain  and  dermal  irritation.  A 
NOAEL  was  not  established.  Male  and 
female  Sprague  Dawley  rats  were 
exposed  to  oral  concentrations  of  0, 150, 
600,  or  1,800  ppm  (0,  10,  39,  or  118  mg/ 
kg/day  for  males;  0, 12,  51,  or  153  mg/ 
kg/day  for  females  respectively)  for  13 
weeks.  The  LOAEL  was  1,800  ppm 
based  on  decreases  in  body  weight  gain 
and  food  intake.  The  NOAEL  was  600 
ppm.  Male  and  female  Beagle  dogs  were 
exposed  to  oral  concentrations  of  0, 100, 
400,  or  1,000  ppm  (0,  3.2,  11.7,  or  27.5 
mg/kg/day  for  males  and  0,  3.2, 13.0,  or 
28.9  mg/kg/day  for  females  respectively) 
for  13  weeks.  The  LOAEL  was  1 ,000 
ppm  based  on  decreases  in  body  weight 
gain  and  food  intake.  The  NOAEL  was 
400  ppm. 

5.  Chronic  toxicity.  In  a  combined 
chronic  toxicity  and  oncogenicity  study, 
male  and  female  Sprague  Dawley  rats 
were  fed  endothall  dietary 
concentrations  of  0, 150,  300.  900,  and 
1,800  ppm  for  104  weeks.  No  evidence 
of  carcinogenicity  was  seen  in  this 
study.  The  NOAEL  was  150  ppm.  The 
incidence  of  acanthosis  and 
hyperkeratosis  of  the  stomach  was 
slightly  higher  than  control  for  the  150 
ppm  males.  This  finding  was  not 
considered  an  adverse  effect  since  the 
incidence  of  this  finding  in  the  300  ppm 
males  was  similar  to  control.  Beagle 
dogs  were  fed  diets  contaSning  0, 100, 
300,  or  800  ppm  disodium  endothall 
(equivalent  to  0,  2,  6,  or  16  mg/kg/day 
endothall)  for  24  months.  No  clinical 
signs  of  toxicity  were  seen  at  any  dose 
level.  The  100  ppm  dietary 
concentration  (2  mg/kg/day)  was  the 
NOAEL. 

In  a  52-week  oral  toxicity  study, 
groups  of  4  male  and  4  female  Beagle 
dogs  were  fed  diets  containing  0, 150, 
450,  or  1,350/1,000  ppm  (0,  5.7, 17.1. 
and  35.8  mg/kg/day  for  males;  0,  6.4, 
18.8,  and  36  mg/kg/day  for  females). 
The  1,350  ppm  dietary  level  had  to  be 
1 ,000  ppm  after  6  weeks  of  treatment 
due  to  marked  reductions  in  body 
weight,  food  consumption,  and 
subsequent  sacrifice  of  5  animals  from 
this  group.  Minimal  to  ver>'  mild  gastric 
epithelial  effects  were  seen  in  some  of 
the  dogs  receiving  150  ppm.  This  effect 
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was  considered  as  a  low  grade  reaction 
to  chronic  epithelial  irritation  and  150 
ppm  is  considered  a  NOAEL.  In  an  18- 
month  oncogenicity  study,  Swiss  Albino 
mice  were  fed  in  the  diet  at 
concentrations  of  0,  50,  100,  and  300 
ppm  (0,  8.1,  16.7.  and  50  mg/kg/day  for 
males;  0, 10.8,  22.4,  and  68  mg/kg/day 
for  females)  for  92  weeks.  The  systemic 
NOAEL  was  100  ppm  based  on 
decreased  mean  body  weight  in  300 
ppm  males.  No  evidence  of 
carcinogenicity  was  seen  in  this  study. 

In  a  second  18-month  dietary 
oncogenicity  study,  groups  of  50  male 
and  50  female  Swiss  Albino  mice  were 
fed  the  disodiimi  salt  of  endothall  at 
dietary  concentrations  of  0,  750,  and 
1,500  ppm  (0,  122,  and  258  mg/kg/day 
for  males;  0. 152,  and  319  mg/kg/day  for 
females).  Toxicity  results  for  the  1 ,500 
ppm  dietary  level  clearly  shows  that  the 
maximum  tolerance  dose  (Ml'U)  was 
exceeded.  At  750  ppm,  compound- 
related  effects  consisted  of  decreased 
body  weight  gain,  rectal  prolapse  and  an 
increase  in  the  incidence  and  severity  of 
mucosal  hyperplasia  of  the  glandular 
stomach.  Endothall  was  not  considered 
carcinogenic  in  this  study. 

6.  Animal  metabolism.  Following  a 
single  oral  administration  of  **C- 
endothall  to  males  and  female  rats,  the 
majority  of  the  radioactivity  was 
excreted  within  24  hours.  The  majority 
of  the  radioactivity  was  found  in  the 
feces.  Chromatographic  analysis  of 
extracts  of  the  urine,  feces,  cecmn,  and 
large  intestine  of  both  male  and  female 
rats  gave  a  single  radioactive  component 
corresponding  to  unchanged  endothall. 

7.  Endocrine  disruption.  Evaluation  of 
the  results  from  the  2-generation 
reproduction  studies  do  not 
demonstrate  any  effects  suggestive  of 
disruption  of  hormonal  stasis  in  the  rat. 
Further,  histopathologic  evaluation  of 
hormone  sensitive  tissues  from 
chronically  exposed  rats,  mice,  and  dogs 
did  not  reveal  any  changes  suggestive  of 
an  endocrine-related  effect. 

C.  Aggregate  Exposure 

1.  Dietary  exposure — i.  Food. 
Endothall  exposure  via  the  diet  will 
occur  from  treated  apples,  sugar  beets, 
potatoes,  cotton,  and  hops  (adults). 
Secondary  residues  are  expected  in 
meat,  milk,  and  eggs  as  well  as  shellfish, 
fish,  catfish,  and  crayfish. 

ii.  Drinking  water.  Drinking  water 
exposure  to  endothall  may  be  expected. 
However  this  exposure  is  not 
considered  to  be  significant  due  to  the 
seasonal  intermittent  use  of  the  product 
for  aquatic  weed  control,  its  low 
mobility  in  siurfiace  waters  and  rapid 
degradation. 


2.  Non-dietary  exposure.  There  are  no 
registered  and  proposed  uses  for 
endothall  products  which  would  result 
in  non-occupational  exposure. 

D.  Cumulative  Effects 

Elf  Atochem  has  reviewed  chemical 
structure  data  to  determine  if  any  other 
pesticide  products  are  chemically 
similar  to  endothall  and  produce 
gastrointestinal  changes  specific  to 
endothall.  Endothall  appears  to  be 
chemically  and  toxicologically 
dissimilar  to  existing  chemical 
substances.  Therefore,  cumulative  risk 
should  not  be  an  issue  for  this  chemical. 

E.  Safety  Determination 

1.  U.S.  population.  For  chronic 
dietary  risk,  two  scenarios  were  used. 
Scenario  1  used  tolerance  values  on  all 
registered  and  proposed  crops,  as  well 
as  secondary  residues  in  meat,  milk,  and 
eggs,  shellfish,  fish,  catfish,  and 
crayfish.  Under  this  scenario,  less  than 
5%  of  the  reference  dose  (RfD)  for  the 
total  U.S.  population  was  utilized. 
Because  of  the  high  milk  cons\unption 
by  children  ages  1-6,  this  group 
represents  the  highest  exposed 
subgroup.  For  children  ages  1-6, 
approximately  12.4%  of  the  RfD  is 
utilized.  In  the  second  scenario  which 
included  the  above  fopd  exposure  from 
above  plus  tap  water  and  non-food 
based  water,  28.3%  of  the  RfD  was 
utilized  for  the  total  U.S.  population. 
Because  of  high  water  consumption 
likely  from  reconstituted  formula,  all 
infants  utilized  103.7%  of  the  RfD  and 
non-nursing  infants  utilized  130.7%  of 
the  RfD.  This  scenario,  however,  is  not 
considered  a  realistic  estimate  of  risk.  It 
is  unlikely  that  endothall  residues 
wotdd  be  significant  in  water 
considering  its  intermittent  and 
seasonal  use  pattern,  lack  of  movement 
in  surface  water,  rapid  degradation  and 
label  restriction  for  application  within 
600  feet  of  a  potable  water  intake.  The 
acute  dietary  risk  analysis  has  been 
performed  using  TAS-Exposure  software 
which  gives  a  distributional  analysis  of 
exposure.  For  the  total  U.S.  population, 
children  aged  7-12,  and  women  aged  13 
to  50  all  margins  of  exposure  (MOE) 
exceeded  1,000  at  the  95"'  percentile  of 
exposure  for  the  first  scenario 
(excluding  water).  Under  this  scenario, 
all  Infants,  non-niu^ing  infants  <  1-year 
and  children  ages  1-6  had  MOEs  of  935, 
852,  and  988,  respectively.  When  tap 
water  and  non-food  based  water  are 
included  in  the  analysis  at  tolerance 
level  (0.2  ppm),  the  highest  exposed 
subpopiilation  is  again  non-nursing 
infants  with  a  MOE  of  98  at  the  95* 
percentile  of  exposure.  For  the  total  U.S. 
popidation  the  95''<  percentile  of 


exposure  results  in  an  MOE  of  373.  This 
analysis  included  all  commodities, 
including  water,  at  theoretical  "worst 
case"  levels  resulting  in  an  extreme  over 
estimation  of  acute  risk  from  dietary 
exposure  to  potential  endothall 
residues.  This  analysis  has  not  included 
estimates  of  anticipated  residues, 
percent  of  crop  treated,  or  the  likelihood 
of  residues  in  water  accounting  for 
endothall's  use  pattern,  movement  and 
degradation.  Additionally,  processing 
effects  on  residue  levels  have  not  been 
considered.  Despite  all  of  the  worst  case 
assimiptions,  the  dietary  exposure 
analysis  for  the  U.S.  population,  and  all 
population  subgroups  except  all  infants 
and  non-nursing  infants  <1  year  results 
in  acceptable  MOE,  i.e.,  >100.  The  MOE 
for  all  in&nts  and  non-nursing  infants 
<1  year  were  99  and  98,  respectively. 
Clearly  these  MOEs  in  this  worst  case 
assessment  would  exceed  100  if 
adjustments  described  above  were 
applied. 

2.  Infants  and  children.  The  exposure 
to  infants  and  children  has  been 
calculated  in  both  the  acute  and  chronic 
dietary  assessments.  In  all  cases,  and  all 
age  groups  of  infants  and  children,  the 
MOE  is  sufficient  to  protect  the  health 
of  infants  and  children. 

F.  International  Tolerances 

No  international  tolerances  have  been 
established  for  endothall. 

2.  PP  7F4868 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  metabolism 
of  endothall  was  examined  in  three 
crops  tjrpes:  alfalfa,  cotton,  and 
sugarbeet.  All  three  studies  were 
conducted  using  C-2  and  C-3-{''«C) 
endothall  and  showed  the  same  pattern 
of  metabolic  breakdown.  The  parent 
compound  endothall  accounted  for  the 
majority  of  the  total  radioactive  residue 
(85-110%),  with  the  monomethyl  and 
dimethyl  esters  of  endothall  present  as 
minor  metabolites  (<10%). 

2.  Analytical  method.  The  analytical 
method  for  endothall  in  water  is  EPA/ 
ORD  method  548,  "Determination  of 
Endothall  in  Drinking  Water  by 
Aqueous  Derivatization,  Liquid-Solid 
Extraction  and  Gas  Chromatography 
with  Electron-Captiu^  Detection."  The 
limit  of  detection  LOD  for  this  method 
is  0.015  ppm. 

3.  Magnitude  of  residues.  Residue 
trials  in  apples  showed  residue  levels  in 
the  RAC  of  0.0086  ppm  (residue  range 
of  0.005-0.023  ppm),  0.015  ppm  (0.012- 
0.020  ppm)  for  the  processed  RAC, 
0.019  ppm  (0.012-0.026  ppm)  for  apple 
pomace,  and  0.019  ppm  (0.071-1.1 
ppm)  for  apple  juice. 
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$.  Toxicological  Profile 

I   1.  Acute  toxicity.  Endothall  acid  and 
the  dipotassium  salt  of  endothall  are 
moderately  toxic  by  oral  ingestion  and 
inhalation  (toxicity  category  II),  slightiy 
^oxic  by  dermal  exposure  (toxicity 
Category  m)  and  severely  irritating  to 
the  eye.  The  diamine  salt  of  endoQiall 
is  moderately  toxic  by  oral,  dermal,  and 
inhalation  routes  of  exposure  (toxicity 
t:ategory  II)  and  is  severely  irritating  to 
the  eyes  emd  skin. 
;   2.  Genotoxicity.  A  full  battery  of 
tenetic  toxicology  studies  were 
conducted  for  endothall.  Endothall  was 
hot  mutagenic. 

i    3.  Reproductive  and  developmental 
toxicity.  In  a  teratology  and  postnatal 
pehavioral  study,  pregnant  Sprague 
Dawley  rats  were  dose  via  oral  gavage 
on  gestation  days  6  through  15  with 
endothall  doses  of  0,  10,  20,  or  30  mg/ 
^day.  The  maternal  NOAEL  was  20 
tng/kg/day  due  to  mortality  seen  at  30 
mg/kg/day.  The  developmental  NOAEL 
Was  30  mg/kg/day.  In  a  subsequent 
developmental  toxicity  study,  pregnant 
pprague  Dawley  rats  were  orally  dosed 
With  0,  6.25,  12.5,  or  25.0  mg/kg/day 
from  gestation  day  6  through  15.  The 
NOAEL  for  maternal  toxicity  was  12.5 
ing/kg/day.  The  developmental  NOAEL 
ivas  25.0  mg/kg/day. 
I    A  developmental  toxicity  study  was 
conducted  in  female  CD-I  mice.  Groups 
of  pregnant  mice  were  orally  dosed  with 
b,  5,  20,  or  40  mg/kg/day  on  days  6  to 
16  of  gestation.  The  NOAEL  for 
Inatemal  toxicity  was  5  mg/kg/day 
t>ased  on  mortality  seen  at  20  mg/kg/ 
day.  The  developmental  NOAEL  was  20 
tng/kg/day.  Developmental  changes  seen 
at  40  mg/kg/day  were  related  to  the 
bevere  maternal  toxicity  at  that  dose.  A 
developmental  toxicity  study  was 
conducted  in  New  Zealand  white 
^bbits  by  oral  exposure.  Preliminary 
Studies  indicated  that  the  rabbit  was 
Extremely  sensitive  to  endothall.  Groups 
bf  pregnant  rabbits  were  dosed  with  0, 
|).3, 1.0,  or  3.0  mg/kg/day  on  gestation 
days  6  through  19.  The  fetal  and 
tnatemal  toxicity  NOAELs  were  1.0  mg/ 
kg/day.  A  2-generation  reproduction 
ktudy  was  conducted  in  rats.  In  this 
^tudy,  groups  of  rats  received  dietary 
doses  of  0,  30, 150,  and  900  ppm  (0,  1.9. 
9.5,  or  58.8  mg/kg/day  for  male  and  0. 
a.9-3.4,  9.6-18.5,  or  59.0-106.5  mg/kg/ 
day  for  female  Fo  animals;  0,  2.1,  10.9, 
br  77.1  for  male,  and  0, 1.8-3.1,  9.5- 
^7.3,  or  63.5-107.7  for  female 
Fianimals).  The  NOAEL  for  parental 
effects  was  30  ppm  based  on  dose 
Related  body  weight  effects.  The  NOAEL 

for  reproductive  toxicity  was  900  ppm. 
4.  Subchronic  toxicity.  Male  and 
female  Sprague  Dawley  rats  were 


exposed  dermally  to  0,  30, 100,  and  300 
mg/kg/day  for  21  days.  The  LOAEL  was 
30  mg/kg/day  based  on  decreased  body 
weight  gain  and  dermal  irritation.  A 
NOAEL  was  not  established.  Male  and 
female  Sprague  Dawley  rats  were 
exposed  to  oral  concentrations  of  0, 150, 
600,  or  1,800  ppm  (0, 10,  39,  or  118  mg/ 
kg/day  for  males;  0, 12,  51,  or  153  mg/ 
kg/ day  for  female  respectively)  for  13 
weeks.  The  LOAEL  was  1,800  ppm 
based  on  decreases  in  body  weight  gain, 
and  food  intake.  The  NOAEL  was  600 
ppm.  Male  and  female  Beagle  dogs  were 
exposed  to  oral  concentrations  of  0,  100, 
400,  or  1.000  ppm  (0,  3.2, 11.7,  or  27.5 
mg/kg/day  for  males  and  0,  3.2, 13.0,  or 
28.9  mg/kg/day  for  females  respectively) 
for  13  weeks.  The  LOAEL  was  1,000 
ppm  based  on  decreases  in  body  weight 
gain  and  food  intake.  The  NOAEL  was 
400  ppm. 

5.  Chronic  toxicity.  In  a  combined 
chronic  toxicity  and  oncogenicity  study, 
male  and  female  Sprague  Dawley  rats 
were  fed  endothall  dietary 
concentrations  of  0,  150,  300,  900,  and 
1,800  ppm  for  104  weeks.  No  evidence 
of  carcinogenicity  was  seen  in  this 
study.  The  NOAEL  was  150  ppm.  The 
incidence  of  acanthosis  and 
hyperkeratosis  of  the  stomach  was 
slightly  higher  than  control  for  the  150 
ppm  males.  This  finding  was  not 
considered  an  adverse  effect  since  the 
incidence  of  this  finding  in  the  300  ppm 
males  was  similar  to  control.  Beagle 
dogs  were  fed  diets  containing  0,  100, 
300,  or  800  ppm  disodium  endothall 
(equivalent  to  0,  2,  6,  or  16  mg/kg/day 
endothall)  for  24  months.  No  clinical 
signs  of  toxicity  were  seen  at  any  dose 
level.  The  100  ppm  dietary 
concentration  (2  mg/kg/day)  was  the 
NOAEL.  In  a  52-week  oral  toxicity 
study,  groups  of  4  male  and  4  female 
Beagle  dogs  were  fed  diets  containing  0, 
150,  450,  or  1,350/1,000  ppm  (0,  5.7, 
17.1,  and  35.8  mg/kg/day  for  males;  0, 
6.4,  18.8,  and  36  mg/kg/day  for  females). 
The  1,350  ppm  dietarj'  level  had  to  be 
1,000  ppm  after  6  weeks  of  treatment 
due  to  marked  reductions  in  body 
weight  and  food  consumption  and 
subsequent  sacrifice  of  5  animals  bom 
this  group.  Minimal  to  very  mild  gastric 
epithelial  effects  were  seen  in  some  of 
the  dogs  receiving  150  ppm.  This  effect 
was  considered  as  a  low  grade  reaction 
to  chronic  epithelial  irritation  and  150 
ppm  is  considered  a  NOAEL.  In  an  18- 
month  oncogenicity  study,  Swiss  Albino 
mice  were  fed  in  the  diet  at 
concentrations  of  0,  50, 100,  and  300 
ppm  (0,  8.1. 16.7.  and  50  mg/kg/day  for 
males;  0.  10.8.  22.4.  and  68  mg/kg/day 
for  females)  for  92  weeks.  The  systemic 
NOAEL  was  100  ppm  based  on 


decreased  mean  body  weight  in  300 
ppm  males.  No  evidence  of 
carcinogenicity  was  seen  in  this  study. 

In  a  second  18-month  dietary 
oncogenicity  study,  groups  of  50  male 
and  50  female  Swiss  Albino  mice  were 
fed  the  disodium  salt  of  endothall  at 
dietary  concentrations  of  0.  750.  and 
1.500  ppm  (0, 122.  and  258  mg/kg/day 
for  males;  0. 152.  and  319  mg/kg/day  for 
females).  Toxicity  results  for  the  1.500 
ppm  dietary  level  clearly  shows  that  the 
MTD  was  exceeded.  At  750  ppm. 
compound-related  effects  consisted  of 
decreased  body  weight  gain,  rectal 
prolapse  and  an  increase  in  the 
incidence  and  severity  of  mucosal 
hyperplasia  of  the  glandular  stomach. 
Endothall  was  not  considered 
carcinogenic  in  this  study. 

6.  Arumal  metabolism.  Following  a 
single  oral  administration  of  **C- 
endothall  to  males  and  female  rats,  the 
majority  of  the  radioactivity  was 
excreted  within  24  hours.  The  majority 
of  the  radioactivity  was  found  in  the 
feces.  Chromatographic  analysis  of 
extracts  of  the  urine,  feces,  cecum  and 
large  intestine  of  both  male  and  female 
rats  gave  a  single  radioactive  component 
corresponding  to  imchanged  endothall. 

7.  Endocrine  disruption.  Evaluation  of 
the  results  bom  the  2-generation 
reproduction  studies  do  not 
demonstrate  any  effects  suggestive  of 
disruption  of  hormonal  stasis  in  the  rat. 
Further,  histopathologic  evaluation  of 
hormone  sensitive  tissues  from 
chronically  exposed  rats.  mice,  and  dogs 
did  not  reveal  any  changes  suggestive  of 
an  endocrine-related  effect. 

C.  Aggregate  Exposure 

1.  Dietary  exposure —  i.  Food. 
Endothall  exposure  via  the  diet  will 
occur  from  treated  apples,  sugar  beets, 
potatoes,  cotton,  and  hops  (adults). 
Secondary  residues  are  expected  in 
meat,  milk,  and  eggs  as  well  as  shellfish, 
fish,  catfish  .and  crayfish. 

ii.  Drinking  water.  Drinking  water 
exposure  to  endothall  may  be  exf>ected. 
However  this  exposure  is  not 
considered  to  be  significant  due  to  the 
seasonal  intermittent  use  of  the  product 
for  aquatic  weed  control,  its  low 
mobility  in  siuiace  waters  and  rapid 
degradation. 

2.  Non-dietary  exposure.  There  are  no 
registered  and  proposed  uses  for 
endothall  products  which  would  result 
in  non-occupational  exposure. 

D.  Cumulative  Effects 

Elf  Atochem  has  reviewed  chemical 
structure  data  to  determine  if  any  other 
pesticide  products  are  chemically 
similar  to  endothall  and  produce 
gastrointestinal  changes  specific  to 
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endothall.  Endothall  appears  to  be 
chemically  and  toxicologically 
dissimilar  to  existing  chemical 
substances.  Therefore,  cumulative  risk 
should  not  be  an  issue  for  this  chemical. 

E.  Safety  Determination 

1.  U.S.  population.  For  chronic 
dietary  risk,  two  scenarios  were  used. 
Scenario  1  used  tolerance  values  on  all 
registered  and  proposed  crops,  as  well 
as  secondary  residues  in  meat,  milk,  and 
eggs,  shellfish,  fish,  catfish,  and 
crayfish.  Under  this  scenario,  less  than 
5%  of  the  RfD  for  the  total  U.S. 
population  was  utilized.  Because  of  the 
high  milk  consumption  by  children  ages 
1-6,  this  group  represents  the  highest 
exposed  subgroup.  For  children  ages  1- 
6,  approximately  12.4%  of  the  RfD  is 
utilized.  In  the  second  scenario  which 
included  the  above  food  exposure  from 
above  plus  tap  water  and  non-food 
based  water,  28.3%  of  the  RfD  was 
utilized  for  the  total  U.S.  population. 
Because  of  high  water  consumption 
likely  -from  reconstituted  formula,  all 
infants  utilized  103.7%  of  the  RfD  and 
non-nursing  infants  utilized  130.7%  of 
the  RfD.  This  scenario,  however,  is  not 
considered  a  realistic  estimate  of  risk.  It 
is  unlikely  that  endothall  residues 
would  be  significant  in  water 
considering  its  intermittent  and 
seasonal  use  pattern,  lack  of  movement 
in  surface  water,  rapid  degradation  and 
label  restriction  for  application  within 
600  feet  of  a  potable  water  intake.  The 
acute  dietary  risk  analysis  has  been 
performed  using  TAS-Exposure  software 
which  gives  a  distributional  analysis  of 
expoi  are.  For  the  total  U.S.  popiUation, 
children  ages  7-12,  and  women  ages  13 
to  50  dll  MOEs  exceeded  1,000  at  the 
95*  percentile  of  exposure  for  the  first 
scenario  (excluding  water).  Under  this 
scenario,  all  infants,  non-nursing  infants 
<l-year  and  children  ages  1-6  had 
MOEs  of  935,  852,  and  988, 
respectively.  When  tap  water  and  non- 
food based  water  are  included  in  the 
analysis  at  tolerance  level  (0.2  ppm),  the 
highest  exposed  subpopulation  is  again 
non-nursing  infants  with  an  MOE  of  98 
at  the  95'*'  percentile  of  exposure.  For 
the  total  U.S.  population  the  95* 
percentile  of  exposure  results  in  an 
MOE  of  373.  This  analysis  included  all 
commodities,  including  water,  at 
theoretical  "worst  case"  levels  resulting 
in  an  extreme  over  estimation  of  acute 
risk  from  dietary  exposiu^  to  potential 
endothall  residues.  This  analysis  has 
not  included  estimates  of  anticipated 
residues,  percent  of  crop  treated,  or  the 
likelihood  of  residues  in  water 
accoimting  for  endothall's  use  pattern, 
movement  and  degradation. 
Additionally,  processing  effects  on 


residue  levels  have  not  been  considered. 
Despite  all  of  the  worst  case 
assumptions,  the  dietary  exposing 
analysis  for  the  U.S.  population,  and  all 
population  subgroups  except  all  infants 
and  non-nursing  infants  <l-year  results 
in  acceptable  MOE.  i.e.,  >100.  The  MOE 
for  all  infants  and  non-nursing  infants 
<l-year  were  99  and  98,  respectively. 
Clearly  these  MOEs  in  this  worst  case 
assessment  would  exceed  100  if 
adjustments  described  above  \vere 
applied. 

2.  Infants  and  children.  The  exposure 
to  infants  and  children  has  been 
calculated  in  both  the  acute  and  chronic 
dietary  assessments.  In  all  cases  and  all 
age  groups  of  infants  and  children,  the 
margins  of  exposure  are  sufficient  to 
protect  the  health  of  infants  and 
children. 

F.  International  Tolerances 

No  international  tolerances  have  been 
established  for  endothall. 
(FR  Doc.  01-3092  Filed  2-6-01;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-00697;  FRL-6765-5] 

Acute  Toxicity  Data  Requirements  For 
Granular  Pesticide  Products,  Including 
those  with  Granular  Fertilizers  In  the 
Product;  Notice  of  Availability 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  availability. 

summary:  EPA  is  announcing  the 
availability  of  guidance  wliichintends  to 
streamline  the  acute  toxicity  review  and 
classification  process  for  certain 
granular  pesticide  products,  including 
those  products  that  contain  granular 
fertilizers.  The  policies  should  achieve 
the  following  objectives:  Significantly 
reduce  the  niunber  of  animals  subject  to 
testing;  reduce  the  use  of  Agency 
resources  while  maintaining  protection 
of  the  public  health  and  environment, 
and  decrease  the  time  required  to 
register  quaUfyinggranular  pesticide 
products.  Pesticide  Registration  (PR) 
Notice  2001-2  is  effective  now,  but 
comments  will  be  accepted  for  30  days, 
after  which  the  Agency  may  revise  the 
notice. 

DATES:  Comments,  identified  by  docket 
control  number  OPP-00697,  must  be 
received  on  or  before  March  9,  2001. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 


provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
OPP-00697  in  the  subject  line  on  the 
first  page  of  yoiu'  response. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  John  Redden,Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  niunber:  (703) 
305-1969;  fax  number:  (703)  308-9382; 
e-mail  address:  redden.john@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  to  those  persons  who  are 
required  to  conduct  testing  of  chemical 
substances  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA).  Since  other  entities  may 
also  be  interested,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  /  Get  Additional 
Infonnation,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  doomaent  and 
the  PR  Notice  fit)m  the  Office  of 
Pesticide  Programs'  Home  Page  at  http:/ 
/www.epa.gov/pesticides/.  You  can  also 
go  directly  to  the  listings  fi^m  the  EPA 
Internet  Home  Page  at  httpr// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rides,"  and  then  look  up 
the  entry  for  this  document  imder  the 
"Federal  Register — Environmental 
Documents."  You  can  also  godirectly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  Fax-on-demand.  You  may  request 
a  faxed  copy  of  the  PR  Notice  titled, 
"Acute  Toxicity  Data  Requirements  For 
Granular  Pesticide  Products,  Including 
those  with  Granular  Fertilizers  in  the 
Product,"  by  using  a  faxphone  to  call 
(202)  401-0527  andselecting  item  6136. 
You  may  also  follow  the  automated 
menu. 

3.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-00697.  The  official  record  consists 
of  the  documents  specifically  referenced 
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In  this  action,  any  public  cenunents 
leceived  during  an  applicable  comment 
period,  and  other  information  related  to 
Viis  action,  including  any  information 
(Claimed  as  Confidential  Business 
Information  (CBI).  This  official  record 
jncludesthe  documents  that  are 
physically  located  in  the  docket,  as  well 
M  the  documents  that  are  referenced  in 
^ose  documents.  The  public  version  of 
^e  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
Version  of  the  official  record,  which 
Includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period, 
isavailable  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
t^onunents? 

I    You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
Imperative  that  you  identify  docket 
control  niunber  OPP-00697  inthe 
subject  line  on  the  first  page  of  your 
response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 
1    2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2, 1921Jefferson  Davis  Hwy., 
Arlington.  VA.  The  PIRIB  is  open  from 
B:30  a.m.  to  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays.  The 
PnUB  telephone  number  is  (703)  305- 
5805. 

I    3.  Electronically.  You  may  submit 
jyour  comments  electronically  by  e-mail 
lo:  opp-docket@epa.gov,  or  you  can 
jsubmit  a  computer  disk  as  described 
above.  Do  not  submit  any  infonnation 
ielectronically  that  you  consider  to  be 
ICBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect6.1/8.0  or  ASCII  file  format. 
[All  comments  in  electronic  form  must 
ibe  identified  by  docket  control  nimiber 
IOPP-00697.  Electronic  comments  may 


also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version 
ofthe  comment  that  includes  any 
infonnation  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  U  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  yourviews. 

4.  U  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimatethat  you  provide. 

5.  Provide  specific  examples  to    . 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice  or  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
nimiberassigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  alsoprovide  the 
name,  date,  and  Federal  Register 
citation. 

n.  Background 

A.  What  Guidance  Does  This  PR  Notice 
Provide? 

This  Pesticide  Registration  (PR) 
Notice  provides  a  policy  intended  to 
streamline  the  acute  toxicity  review  and 
classification  process  for  certain 
granular  pesticide  products,  including 
those  proiducts  thatcontain  granular 


fertilizers.  The  policies  shoidd  achieve 
the  following  objectives:  Significantly 
reduce  the  number  of  animals  subject  to 
testing;  reduce  the  use  of  Agency 
resources  while  maintaining  protection 
of  the  public  health  and  environment, 
and  decrease  the  time  required  to 
register  qualifying  granular  pesticide 
products.  This  guidance  is  supported  by 
a  large  toxicology  data  base  and 
involves  the  application  of  soimd 
scientific  principles.  This  notice  is 
effective  immediately,  but  comments 
will  be  accepted  for  30  days.after  which 
the  Agency  may  revise  the  notice. 

B.  PR  Notices  are  Guidance  Documents 

The  PR  Notice  discussed  in  this 
notice  provides  guidance  to  EPA 
personnel  and  decision  makers  and  to 
pesticide  registrants.  This  notice  is  not 
binding  on  either  EPA  or  pesticide 
registrants,  and  EPA  may  depart  from 
the  guidance  where  circumstances 
warrant  and  without  prior  notice. 
Likewise,  pesticide  registrants  may 
assert  that  the  guidance  is  not 
appropriate  generally  or  not  applicable 
to  a  specific  pesticide  or  situation. 

List  of  Subjects 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests. 

Dated:  January  22,  2001. 

James  Jones, 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

[FR  Doc.  01-2772  Filed  2-6-01;  8:45  am) 

MLUNG  CODE  656&-60-« 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-51961;  FRL-6763-4] 

Certain  New  Chemicais;  Receipt  and 
Status  Information 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTXm:  Notice. 

SUMMARY:  Section  5  ofthe  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
(defined  by  statute  to  include  import)  a 
new  chemical  (i.e.,  a  chemical  not  on 
the  TSCA  Inventory)  to  notify  EPA  and 
comply  with  the  statutory  provisions 
pertaining  to  the  manufacture  of  new 
chemicals.  Under  sections  5(d)(2)  and 
5(d)(3)  of  TSCA,  EPA  is  required  to 
publish  a  notice  of  receipt  of  a 
premanufacture  notice  (PMN)  or  an 
application  for  a  test  marketing 
exemption  (TME),  and  to  publish 
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periodic  status  reports  on  the  chemicals 
under  review  and  the  receipt  of  notices 
of  commencement  to  manufacture  those 
chemicals.  This  status  report,  which 
covers  the  period  firom  November  22, 
2000  to  December  6,  2000,  consists  of 
the  PMNs  pending  or  expired,  and  the 
notices  of  commencement  to 
manufacture  a  new  chemical  that  the 
Agency  has  received  imder  TSCA 
section  5  during  diis  time  period.  The 
"S"  and  "G"  that  precede  the  chemical 
names  denote  whether  the  chemical 
idenity  is  specific  or  generic. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
OPPTS-51961  and  the  specific  PMN 
number  in  the  subject  line  on  the  first 
page  of  yoiu-  response. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Cunningham,  Director,  Office  of 
Program  Management  and  Evaluation, 
Office  of  Pollution  Prevention  and 
Toxics  (7401),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
niunber:  (202)  554-1404;  e-mail  address: 
TSCA-Hotline@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  As  such,  the  Agency  has  not 
attempted  to  describe  the  specific 
entities  that  this  action  may  apply  to. 
Although  others  may  be  affected,  this 
action  applies  dire<jtly  to  the  submitter 
of  the  premanufacture  notices  addressed 
in  the  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
copies  of  this  document  and  certain 
other  available  documents  from  the  EPA 
Internet  Home  Page  at  http:// 
www.epa.gov/.  On  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  dociunent  under  the 
"Fedend  Register — Environmental 
Dociunents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 


2.  in  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPPTS-51961.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  any  public 
conunents  received  diuing  an  applicable 
comment  period,  any  test  data 
submitted  by  the  manufacturer/importer 
and  other  information  related  to  this 
action,  including  any  information 
clain^ed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  dociunents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  TSCA 
Nonconfidential  Information  Center, 
North  East  Mall  Rm.  B-607,  Waterside 
Mall,  401  M  St.,  SW.,  Washington,  DC. 
The  Center  is  open  from  noon  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  niunber  of  the 
Center  is  (202)  260-7099. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPPTS-51961  and  the 
specific  PMN  number  in  the  subject  line 
on  the  first  page  of  your  response. 

1.  By  mail.  Submit  your  comments  to: 
Document  Control  Office  (7407),  Office 
of  Pollution  Prevention  and  Toxics 
(OPPT),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  OPPT  Document 
Control  Office  (DCO)  in  East  Tower  Rm. 
G-099,  Waterside  Mall,  401  M  St.,  SW., 
Washington,  DC.  The  DCO  is  open  &t>m 
8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  DCO  is  (202) 
260-7093. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  "oppt.ncic@epa.gov,"  or  mail  your 
computer  disk  to  the  address  identified 
in  this  unit.  Do  not  submit  any 
information  electronically  that  you 
consider  to  be  CBI.  Electronic  comments 
must  be  submitted  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption.  Comments 
and  data  will  also  be  accepted  on 
standard  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  All  conunents  in 


electronic  form  must  be  identified  by 
docket  control  number  OPPTS-51961 
and  the  specific  PMN  number. 
Electronic  comments  may  also  be  filed 
online  at  many  Federal  Depository 
Libraries. 

D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Conunents  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/ or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice  or  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
document. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  Why  is  EPA  Taking  this  Action? 

Section  5  of  TSCA  requires  any 
person  who  intends  to  manufacture 
(defined  by  statute  to  include  import)  a 
new  chemical  (i.e.,  a  chemical  not  on 
the  TSCA  Liventory  to  notify  EPA  and 
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ifomply  with  the  statutory  provisions 
pertaining  to  the  manufacture  of  new 
chemicals.  Under  sections  5(d)(2)  and 
5(d)(3)  of  TSCA,  EPA  is  required  to 
publish  a  notice  of  receipt  of  a  PMN  or 
an  application  for  a  TME  and  to  publish 
periodic  status  reports  on  the  chemicals 
under  review  and  the  receipt  of  notices 
of  commencement  to  manufacture  those 
chemicals.  This  status  report,  which 
covers  the  period  from  November  22, 
2000  to  December  6,  2000,  consists  of 
the  PMNs  pending  or  expired,  and  the 
notices  of  commencement  to 
manufacture  a  new  chemical  that  the 


Agency  has  received  under  TSCA 
section  5  during  this  time  period. 

m.  Receipt  and  Status  Report  for  PMNs 

This  status  report  identifies  the  PMNs 
pending  or  expired,  and  the  notices  of 
commencement  to  manufacture  a  new 
chemical  that  the  Agency  has  received 
under  TSCA  section  5  during  this  time 
period.  If  you  are  interested  in 
information  that  is  not  included  in  the 
following  tables,  you  may  contact  EPA 
as  described  in  Unit  n.  to  access 
additional  non-CBl  information  that 
may  be  available.  The  "S"  and  "G"  that 


precede  the  chemical  names  denote 
whether  the  chemical  idenity  is  specific 
or  generic. 

In  table  I,  EPA  provides  the  following 
information  (to  the  extent  that  such 
information  is  not  claimed  as  CBI)  on 
the  PMNs  received  by  EPA  during  this 
period:  the  EPA  case  number  assigned 
to  the  PMN;  the  date  the  PMN  was 
received  by  EPA;  the  projected  end  date 
for  EPA's  review  of  the  PMN;  the 
submitting  manufacturer;  the  potential 
uses  identified  by  the  manufecturer  in 
the  PMN;  and  the  chemical  identity. 


Table  I.  23  Premanufacture  Notices  Received  From:  11/22/00  to  12/06/00 


Case  No. 


Received 
Date 


Projected 

Notice 
End  Date 


Manufacturer/Importer 


Use 


Chemicai 


•-01-0134 
P-01-0135 
P-01-0136 


»-O1-0137 

>-01-0138 

•-01-0139 

»-01-0140 
'-01-0141 
P-01-0142 
P-01-0143 

P-01-0144 

P-01-0145 

P-01-0146 


P-01-0147 
»-01-0148 

»-01-O149 


»-01-0150 


'-01-0151 


a-01-0152 

P-01-0153 
P-01-0154 


11/22/00 
11/22/00 
11/24/00 


02/20/01 
02/20/01 
02/22/01 


11/24/00 

11/24/00 

11/24/00 

11/27/00 
11/27/00 
11/27/00 
11/28/00 

11/28/00 

11/28/00 

11/29/00 


11/30A)0 
12/04/00 

12/01/00 


12/05/00 


02/22/01 

02/22/01 

02/22/01 

02/25/01 
02/25/01 
02/25/01 
02/26/01 

02/26/01 

02/26/01 

02/27/01 


02/28/01 
03/04/01 

03/01/01 


03/05/01 


3m  company 
3m  company 
Sekisui  america  cor- 
poration 


CBI 

CBI 

CBI 

Solutia  Inc. 

CBI 

CBI 

Samsung  information 

systems  america 
CBI 

CBI 

E.I.  du  pent  de  ne- 
mours  &  Company, 
Inc.  (dupont) 

CBI 

Atofina  chemicals,  Inc. 

Rhodia,  Inc. 


(S)  Moisture-curing  hot  melt  adhesive 
(S)  Moisture-curing  hot  melt  adhesive 
(S)  Copier  and  printer  toner 


Aoc,  lie 


12/05/00 


03/05/01 


12/06/00 

12/06/00 
12/06/00 


03/06/01 

03/06/01 
03/06/01 


Ciba  Specialty  Chem. 
Corp.,  colors  divi- 
sion 


Esco  Company  Lim- 
ited Partnership 
CBI 
CBI 


(G)  Inorganic  metallic  compound  for 

catalytic  application 
(G)    Additive,    open,    non-dispersive 

use 
(G)    Additive,    open,    non-dispersive 

use 
(8)  Binder  for  industrial  printing  inks 
(G)  Component  of  foam 
(G)  Component  of  foam 
(G)  Compound  in  color  dispersion 

(G)  Organic  stripper  additive 

(S)  Industrial  maintenance  coatings 

(G)  Intermediate 


(G)  Modifier  for  electronic  material 
(S)  Oil  and  gas  well  fracturing  fluid 

(S)  Component  in  surfactant/foaming 
agent  for  leather  processing 


(S)  A)polyester  component  for  gelcoat 
resin  for  spray  up  of  fiberglass  rein- 
forced &  non-reinforced  plastic 
parts  b)  polyester  component  for 
laminating  of  reinforced  plastk: 
parts  c)  polyester  component  for  in- 
organic filled  non-reinforced  plastic 
parts 

(G)  Textile  dye 


(S)  Color  fomier  intermediate 

(G)  Chemical  intermediate 
(G)  Catalyst 


(G)  Polyurethane  prepolymer 

(G)  Polyester  pre-polymer 

(S)  2-propenoic  add,  2-methyl-.  2- 
(dimethylamino)ettTy)  ester,  polymer 
with  butyl  2-propenoate, 

ethenylbenzene  and  methyl  2-meth- 
yl-2-propenoate,  2.2'-azobis(2- 

methy1butanenitrile]-initiated 

(G)  Inorgank:  metallk:  salt 

(G)  Alkylolammonium  salt  of  an  acidic 

polymer 
(G)  N-alkyI  modified  polyisocyanate, 

reactk)ri  products  with  diamine 
(G)  Modified  natural  resin 
(G)  Polyester  polyol 
(G)  Polyester  polyol 
(G)  /Vcrylate  copolymer 

(S)  PropanamkJe,  n-(2-hydroxyethyf)- 

3-nf»ttioxy- 
(G)     Toluene     diisocyanate     poty- 

uretfiarw  prepolymer 
(G)  Aliphatk:  amine  salt  of  aromatic 

poiyamk:  acid 

(G)  Epoxylated  nitrite  rubber 

(G)  Styrene  maleic  anhydride  copoly- 
mer, partial  alkyt  ester 

(S)  Sulfuric  add,  nrx)no-c9-11-alkyl 
esters,  sodium  saltsisulfuric  add, 
mono-c12-16-alkyl  esters,  sodium 
salts 

(S)  1 ,3-benzenedKarboxylk:  add, 
polymer  with  2.2-dimethy)-1,3- 
propanedk)!,  2-ettiyl-2- 

(hydroxymethyl)-1 ,3-propanedk>l, 
2,5-furandk)ne  and  1 ,2-propanedk)l, 
2-ethylhexyl  ester 


(G)      Cobaltate(5-),      bis(4-{[6-{(sub- 
stituted- 1 ,3,5-triazin-2-yl)amino)-1 - 
hydroxy-3-sulfo-2- 
naphthalenyl)azo)-3-hydroxy-7-sub- 
stituted-1  -naphttialenesutfonato(4- 
)}-,  pentasodium 

(G)  4-alkoxy-aikyt-substi(uted- 

diphenylamine 

(G)  Hydrocartjyl  zirconium  substance 

(G)  Organic  transitkxi  metal  complex 
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Table  I.  23  Premanufacture  Notices  Received  From:  1 1/22/00  to  12/06/00— Continued 

Case  No. 

Received 
Date 

Projected 

Notice 
End  Date 

Manufacturer/Importer 

Use 

Chemical 

P-01-0155 
P-01-0156 

12A)6«X) 
12A)6/00 

03«)6y01 
03/06A)1 

CBI 
ReichhoW.  Inc. 

(G)  Catalyst 
(G)  Adhesive 

(G)  Organic  transition  metal  complex 
(G)    Isocyanate   functional   polyether 
polyester  urethane  polymer 

In  table  11 ,  EPA  provides  the  following 
information  (to  the  extent  that  such 
information  is  not  claimed  as  CBI)  on 


the  Notices  of  Commencement  to 
manufactiue  received: 


-     Table  il.  22  Notices  of  Commencement  From:  1 1/022/00  to  12/06/00 

Case  No. 

Received  Date 

Commencenf)ent/ 
Import  Date 

Chemical 

P-00-0067 

11/22/00 

09/27/00 

(G)  Sutistituted  alky!  heteropolycycle 

P-00-0489 

12/05/00 

11/27/00 

(G)  Aqueous  solution  of  polyamide-amine 

P-00-0628 

11/29/00 

10/27/00 

(G)  Alkyl  methacrylate  copolymer 

P-00-0683 

11/24/00 

11/03«)0 

(G)   2-propenoic   acid,   polymer  with   butyl   2-propenoate,    fv(1,1-dimethyl-3- 

' 

oxobutyl)-2-propenamide,  2-methoxy-2-substituted-ethyl  2-propenoate  and 
methyl  2-methyl-2-propenoate 

P-00-0691 

11/27/00 

unamo 

(G)  Modified  polyamidecartxjxylic  acid 

P-(X)-0704 

11/27/00 

11A)9rt)0 

(G)  Alkykjiamine,  reaction  products  with  halogenated  heterocycle,  amino-hy- 
droxy-sulfonatedpolycycle,  and  trisubstituted  heterocycle,  compd.  with  sub- 
stituted aikanoic  acid 

P-00-0806 

12/06/00 

11/20AX) 

(G)  1,3,6-naphthalenetrisulfonic  acid,  7-n2-[(substituted)aminol-4-nMI2-[2-{«?iib- 
stituted]ethyl)amino)-6-fluoro-1,3,5-tria2in-2-  yl]amino)phenyl]azo]-,  trisodium 
salt 

(G)  Ruoroelastomer 

P-00-0872 

12A)4/00 

09/1 3AX) 

p-oo-oaa<» 

11/27/00 

11/06A)0 

(S)  Fatty  acids,  c16-18  and  c18-unsatd.,  triesters  with  polyethylene-poly- 
propylene glycol  ether  and  glycerol 

P-00-0890 

12/05/00 

11/15«X) 

(G)  Cyclohexane,  1.1'methylenebis[4-isocyanafo-polymer  with  2-propenoic  acid, 
2-hydroxyethyl  ester,  2-propenoic  add,  2-methyl-monoester  with  1,2- 
propanediol,  methyl  oxirane  and  alkanol 

P-00-0910 

12/05/00 

10/31/00 

(G)  Cresol-blocked  isocyanate 

P-00-0918 

12A)5/00 

11/09/00 

(G)  Bisphenoxypolyalkylideneglycol 

P-00-0966 

12/05/00 

11/15«)0 

(G)  Haloarylalkylketoester 

P-OO-0993 

11/27/00 

11/01/00 

(G)  Substituted  6.6'-(1-methylethylidene)bis[3,4-dihydro-3-phenyl.1.3- 
benzoxazine] 

P-00-1017 

12A)6/00 

11/16«0 

(S)  Cyclohexane,  (ethenykjxy)- 

P-00-1142 

12A)1/00 

11/27/00 

(G)  AliphatK  methacrylate  urethane  oligomer 

P-96-1086 

11/27/00 

11/06AX) 

(G)  Organo  silane  ester 

P-98-0509 

12A)5«X) 

11/21/00 

(S)  Propanoic  acid,  z-methyl-1,7,7-trln>ethylbk:ycto  (2.2.1)  hept-yl  ester,  exo- 

P-98-1261 

11/2»00 

11/10/00 

(G)  Acrytated  urethane 

P-99-0715 

11/27/00 

11/18/00 

(G)  Branched  hydrogen-functbnal  polydimethysitoxane 

P-99-0785 

11/27AX) 

11/09/00 

(G)  Aromatic  polyester  modified  with  an  aliphatic  epoxide 

P-99-1075 

12A>4AX) 

11/21/00 

(G)  Cyckxlecane  ester 

UstofSobiects 

Environmental  protection,  Chemicals, 
Premanu&cturer  notices. 

Dated:  January  9,  2001. 

Deborah  A.  Williams, 

Acting  Director,  Information  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

[FR  Doc.  01-3167  Filed  2-6-01;  8:45  am) 
BMJJNQ  CODE  6660-SO-S 


FEDERAL  ACCOUNTING  STANDARDS 
ADVISORY  BOARD 

Notice  of  Meetings 

AGENCY:  Federal  Accoimting  Standards 
Advisory  Board. 

ACTION:  Notice  of  meetings  through  June 
2001. 

Board  Action:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L.  No. 
92-463),  as  amended,  and  the  FASAB 
Rules  of  Procedure,  as  amended  in 
October,  1999,  notice  is  hereby  given 
that  the  Federal  Accounting  Standards 
Advisory  Board  (FASAB)  will  meet  on 
Wednesday,  February  21  and  Thursday, 
February  22.  The  February  21st  meeting 


will  begin  at  1  p.m.  and  conclude  at  4 
p.m.  in  room  6N30,  441  G  Street,  NW, 
Washington,  DC.  The  February  22nd 
meeting  will  begin  at  9  a.m.  and 
conclude  at  4:30  p.m.  in  room  7C13,  441 
G  Street,  NW,  Washington,  DC. 

The  purpose  of  the  meeting  is  to 
discuss  issues  related  to: 

•  National  Defense  PP&E; 

•  Stewardship  Reporting  for  Heritage 
Assets  and  Stewardship  Land; 

•  Responses  to  the  exposure  draft 
amending  SFFAS  7; 

•  Corrections  of  Errors  through  Period 
adjustment;  and 

•  FASAB 's  Technical  Agenda. 

An  Appointments  Panel  meeting  v\ill 
be  held  in  conjunction  with  the  Board 
meeting.  A  more  detailed  agenda  can  be 
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obtained  from  the  FASAB  website 
(www.financenet.gov/fasah.htm  after 
February  14,  2001. 

Following  the  February  meeting,  the 
schedule  for  the  next  two  meetings  of 
the  Board  is  as  follows: 

•  Thursday  and  Friday,  April  26  and 
27, 2001;  and 

•  Monday  and  Tuesday,  Jime  18  and 
19,2001. 

The  purpose  of  these  meetings  will  be 
to  discuss  issues  related  to: 

•  Stewardship  Reporting; 

•  National  Defense  Property,  Plant  & 
Equipment; 

•  Deletion  of  Paragraph  65.2 — 
Material  Revenue — Related  Transaction 
Disclosures; 

•  Natural  Resources; 

•  Correction  of  Errors  Through  Prior 
'eriod  Adjustments; 

Codification  of  FASAB  Standards; 
Accounting  and  Auditing  Policy 
Ck)mmittee  issues;  and 
j  •  Any  other  topics  as  needed. 
J  A  Steering  Committee  meeting  of  the 
joard's  Principal  Board  members  may 
je  held  in  conjimction  with  each  of  the 
Board  meetings.  A  more  detailed  agenda 
for  each  Board  meeting  can  be  seen  on 
the  FASAB  website 
www.financenet.gov/fasah.htm  one 
week  prior  to  each  meeting.  The 
location  of  each  meeting  will  be  given 
in  the  website  agenda. 

Any  interested  person  may  attend  the 
meetings  as  an  observer.  Board 
discussion  and  reviews  are  open  to  the 
public.  GAO  Building  security  requires 
advance  notice  of  your  attendance.  For 
the  February  meeting,  please  notify 
FASAB  by  February  20  of  your  planned 
attendance  by  calling  202-512-7350, 
and  for  the  subsequent  meetings  oije 
day  prior  to  the  respective  meeting. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Comes,  Executive  Director,  441 
G  St.,  NW.,  Mailstop  6K17V, 
Washington,  DC  20548,  or  call  (202) 
512-7350. 

Authority:  Federal  Advisory  Committee 
Act.  Pub.  L.  No.  92-463. 

Dated:  February  1.  2001. 
Wendy  M .  Comes, 

Executive  Director. 

(FR  Doc.  01-3133  Filed  2-6-01;  8:45  am] 

aUJNG  CODE  1610-01-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  information 
Coliection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 

January  30,  2001. 

SUMMARY:  The  Federal  Communications 

Commission,  as  part  of  its  continuing 


effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  nimiber. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  March  9,  2001. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Judy 
Boley,  Federal  Communications 
Commission,  Room  1-C804,  445  12th 
Street,  SW.,  Washington,  DC  20554  or 
via  the  Internet  to  jboley@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s),  contact  Judy 
Boley  at  202-418-0214  or  via  the 
Internet  at  jbole>'@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  No.:  3060-0625. 

Title:  Amendment  of  the 
Commission's  Rules  to  Establish  New 
Personal  Communications  Services 
imder  Part  24. 

Form  No.:  N/A. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Individuals  or 
households,  business  or  other  for-profit, 
not-for-profit  institutions,  and  state, 
local  or  tribal  government. 

Number  of  Respondents:  1,500. . 

Estimated  Time  Per  Response:  3 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirements,  and 
recordkeeping  requirements. 

Total  Annual  Burden:  1,688  hours. 


Total  Annual  Cost:  $675,000. 

Needs  and  Uses:  This  revised 
information  collection  adopts  a  number 
of  modifications  to  the  Commission's 
existing  narrowband  Personal 
Communications  Services  (PCA)  rules. 
These  include  the  use  of  Major  Trading 
Areas  (MTA's)  for  future  licensing,  the 
establishment  of  a  "substantia]  service" 
alternative  to  the  current  construction 
benchmarks,  and  modifications  to 
certain  provisions  of  the  narrowband 
PCS  competitive  bidding  rules.  The 
Commission  also  eliminates  the 
narrowband  PCS  spectrum  aggregation 
limit  and  adopts  partitioning  and 
disaggregation  rules.  The  Commission 
believes  that  the  rule  modifications  it 
adopts  will  improve  the  efficiency  of 
spectrum  use,  reduce  the  regulatory 
burden  on  spectmm  users,  encourage 
competition,  and  promote  service  to  the 
largest  feasible  number  of  users. 

Federal  Communications  Commission. 

Magalie  Roman  S^lw, 

Secretary.  J 

[FR  Doc.  01-3118  Filed  2-6-01;  8:45  am) 

BtLUNC  CODE  671 2-01 -M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Coii6Ction(8)  Being  Reviewed  by  ttie 
Federal  Communications  Commission, 
Comments  Requested 

(anuary  31,  2001. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportxmity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  coJlection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
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including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  April  9,  2001.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commissions,  445  12th  Street,  S.W., 
Room  1-A804,  Washington,  DC  20554 
or  via  the  Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  No.:  3060-0971. 

Title:  Nimibering  Resource 
Optimization,  Second  Report  and  Order, 
Order  on  Reconsideration  in  CC  Docket 
No.  96-98  and  CC  Docket  No.  99-200, 
&  Second  Fiuther  Notice  of  Proposed 
Riilemaking  in  CC  Docket  No.  99-200 
(Second  Report  and  Order). 

Form  No.  :N/ A. 

Type  of  Review:  Extension. 

Respondents:  Business  or  Other  for 
Profit;  State,  Local  or  Tribal 
government. 

Number  of  Respondents:  50,500. 

Estimatea  Time  Per  Response:  .035 
hrs  (avR.). 

Total  Annual  Burden:  14,000  hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $0. 

Frequency  of  Response:  On  occasion; 
Third  party  disclosiue. 

Needs  and  Uses:  The  Second  Report 
and  Order  in  CC  Docket  Nos.:  99-200 
and  96-98.  released  December  29,  2000 
requires  that  carriers  that  report  forecast 
and  utilization  data  semi-annually  to 
the  North  American  Niunbering  Plan 
Administrator  (NANPA)  or  the  Pooling 
Administrator  duplicate  such  data  for 
state  commissions  upon  request  and 
that  to  request  a  "for  cause  "  audit  of  a 
carrier,  the  NANPA,  the  Pooling 
Administrator  or  a  state  commission 
must  draft  a  request  to  the  auditor 
stating  the  reason  for  the  request,  such 
as  misleading  or  inaccurate  data,  and 
attach  supporting  documentation.  The 
information  will  be  used  by  the  FCC, 
state  commissions,  the  NANPA  and  the 
Pooling  Administrator  to  verify  the 
validity  and  acciuacy  of  such  data  and 
to  assist  state  commissions  in  carrying 
out  their  numbering  responsibilities, 
such  as  area  code  relief. 

OMB  Approval  No.:  3060-0320. 

Title:  Section  73.1350  Transmission 
System  Operation. 


Form  No.:  n/a. 

Type  of  Review:  Extension  of 
currently  approved  collection. 

Respondents:  Businesses  or  other  for- 
profit,  not-for-profit  institutions. 

Number  of  Respondents:  411. 

Estimated  Hours  Per  Response:  0.5 
hours. 

Frequency  of  Response:  On  occasion. 

Cost  to  Respondents:  SO. 

Estimated  Total  Aimual  Burden:  206. 

Needs  and  Uses:  Section  73.1350(g) 
requires  licensees  to  submit  a 
notification  to  the  FCC  in  Washington, 
D.C.  whenever  a  transmission  system 
control  point  is  established  at  a  location 
other  than  at  the  main  studio  or 
transmitter  within  3  days  of  the  initial 
use  of  that  point.  This  notification  is  not 
required  if  responsible  station  personnel 
can  be  contacted  at  the  transmitter  or 
studio  site  during  hours  of  operation. 
The  data  is  used  by  FCC  staff  to 
maintain  complete  operating 
information  regarding  licensees  to  be 
used  in  the  event  that  FCC  field  staff 
needs  to  contact  the  station  about 
interference. 

Federal  Ckimmunications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

(FR  Doc.  01-3176  Filed  2-6-^)1;  8:45  am] 

BIUJNO  CODE  671 2-01-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collectlon(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 
for  Extension  Under  Delegated 
Auttiortty,  Comments  Requested 

January  31,  2001. 

summary:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportiinity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  imless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 


(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  biirden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  April  9,  2001.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commissions,  Room  1  A-804,  445  ^ 

Twelfth  Street,  S.W.,  Washington,  DC  ' 
20554  or  via  the  Internet  to 
lesmith@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  No.:  3060-0968. 

Title:  Slamming  Complaint  form. 

Fonn  No.:  FCC  Form  478. 

Type  of  Review:  Extension. 

Respondents:  Business  or  Other  for 
Profit. 

Number  of  Respondents:  3600. 

Estimated  Time  Per  Response:  15 
minutes  (avg.) 

Total  Aimual  Burden:  900  hours. 

Estimated  Armual  Reporting  and 
Recordkeeping  Cost  Burden:  $0. 

Frequency  of  Response:  On  occasion. 

Needs  and  Uses:  The  Commission 
adopted  rules  to  protect  consumers  from 
slamming  and  to  take  the  profit  out  of 
an  illegal  practice  for  unscrupulous 
companies.  These  rules  provide  a  means 
for  consumers  who  believe  they  have 
been  slammed  to  file  a  complaint  with 
the  Commission.  FCC  Form  478  will 
significantly  improve  the  Commission's 
ability  to  process  complaints  without 
delays.  In  particiilar,  the  complaint  form 
will  ensiu«  that  consumers  have  to  file 
a  complaint  only  once  rather  than 
seeking  various  avenues  of  redress.  By 
requesting  the  precise  information 
needed  to  process  and  resolve 
complaints,  FCC  Form  478  will  provide 
the  Commission  with  a  more  efficient 
means  of  handling  slamming  complaints 
and  moving  against  the  perpetrators. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  01-3177  Filed  2-6-01;  8:45  am] 

BILLING  COOE  6712-01-U 


Federal  Register /Vol.  66,  No.  26  /  Wednesday,  February  7,  2001 /Notices 


9335 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collections 
Approved  by  Office  of  Management 
and  Budget 

January  30,  2001. 

The  Federal  Communications 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (OMB) 
approval  for  the  following  public 
information  collections  pursuant  to  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number.  For 
further  information  contact  Shoko  B. 
Hair,  Federal  Communications 
Commission,  (202)  418-1379. 

Federal  Communicatioiis  Commission 

OMB  Control  No.:  3060-0971. 

Expiration  Date:  07/31/2001. 

Title:  Numbering  Resource 
iDptimization,  Second  Report  and  Order, 
Order  on  Reconsideration  in  CC  Docket 
No.  96-98  and  CC  Docket  99-200,  and 
Second  Further  Notice  of  Proposed 
Rulemaking  in  CC  Docket  No.  9»-200. 
I  Form  No.  :N/ A. 

Respondents:  Business  or  other  for- 
profit;  State,  Local  or  Tribal 
Government. 

Estimated  Annual  Burden:  50,500 
respondents;  .035  hours  per  response 
(avg.);  14,000  total  annual  burden  hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  SO. 

Frequency  of  Response:  On  occasion; 
Third  party  disclosure. 

Description:  In  the  Second  Report  and 
Order  issued  in  CC  Dockets  96-98  and 
99-200,  released  December  29,  2000,  the 
Commission  continues  to  implement 
numbering  resoiut:e  optimization 
measures,  using  its  authority  imder 
section  251(e)  of  the  Communications 
Act  of  1934,  as  amended  by  the 
Telecommunications  Act  of  1996.  In 
this  proceeding,  the  Commission  has 
adopted  two  new  requirements.  Carriers 
that  report  forecast  and  utilization  data 
semi-annually  to  the  North  American 
Numbering  Plan  Administrator 
(NANPA)  or  the  Pooling  Administrator 
must  duplicate  such  data  for  state 
commissions  upon  request.  Carriers  will 
be  denied  numbering  resoiuDes  if  they 
fail  to  comply  with  such  state 
commissions'  requests.  In  addition,  to 
request  a  "for  cause"  audit  of  a  carrier, 
the  NANPA,  the  Pooling  Administrator 
or  a  state  commission  must  draft  a 
request  to  the  auditor  stating  the  reason 
for  the  request,  such  as  misleading  or 
inaccurate  data,  and  attach  supporting 


docimientation.  The  information  will  be 
used  by  the  FCC,  state  commissions,  the 
NANPA  and/or  the  Pooling 
Administrator  to  verify  the  validity  and 
accuracy  of  such  data  and  to  assist  state 
commission  in  carrying  out  their 
numbering  responsibilities,  such  as  area 
code  relief.  Obligation  to  respond: 
Required  to  obtain  or  retain  benefits. 

OMB  Control  No.:  3060-0782. 

Expiration  Date:  01/31/2004. 

Title:  Petitions  for  Limited 
Modification  of  LATA  Boundaries  to 
Provide  Expanded  Local  Calling  Service 
(ELCS)  at  Various  Locations. 

Form  No.:  N/ A. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Annual  Burden:  100 
respondents;  8  hours  per  response 
(avg.).;  800  total  annual  burden  hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  SO. 

Frequency  of  Response:  On  occasion. 

Description:  In  a  Memorandum 
Opinion  and  Order  issued  in  CC  Docket 
No.  96-159,  released  July  27, 1997,  the 
Commission  provided  voluntary 
guidelines  for  filing  expanded  local 
calling  service  (ELCS)  requests.  The 
guidelines  ask  that  each  ELCS  request 
include  the  following  information:  (1) 
Type  of  proposed  service;  (2)  direction 
of  proposed  service;  (3)  telephone 
exchanges  involved;  (4)  names  of 
affected  carriers;  (5)  state  commission 
approval;  (6)  number  of  access  lines  or 
customers;  (7)  usage  data;  (8)  poll 
results  if  any;  (9)  community  of  interest 
statement;  (10)  a  map  showing 
exchanges  and  LATA  boimdary 
involved;  and  (11)  any  other  pertinent 
information.  The  requested  information 
is  used  by  the  Commission  to  determine 
whether  the  need  for  the  proposed  ELCS 
routes  outweighs  the  risk  of  potential 
anti-competitive  effects,  and  thus 
whether  requests  for  limited 
modifications  of  LATA  boundaries 
should  be  granted.  Obligation  to 
respond:  Voluntary. 

OMB  Control  No.:  3060-0786. 

Expiration  Date:  01/31/2004. 

Title:  Petitions  for  LATA  Association 
Changes  by  Independent  Telephone 
Companies. 

Form  No.:  N/A. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Annual  Burden:  20 
respondents;  6  hours  per  response 
(avg.).;  120  total  annual  burden  hoiu-s. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  SO. 

Frequency  of  Response:  On  occasion. 

Description:  In  a  Memorandum 
Opinion  and  Order  issued  in  CC  Docket 
No.  96-158,  released  August  6,  1997, 


the  Commission  pursuant  to  the 
provisions  of  the  Communications  Act 
of  1934,  as  amended  requests  that 
independent  telephone  companies 
(ITCs)  and  Bell  Operating  Companies 
(BOCs)  provide  certain  information  to 
the  Commission  regarding  ITC  requests 
for  changes  in  local  access  and  transport 
area  association  and  modification  of 
LATA  boundaries  to  permit  the  change 
in  association.  The  Commission 
provided  voluntary  guidelines  to  assist 
ITCs  in  filing  petitions  for  changes  in 
LATA  association  and  connected 
modification  of  LATA  boundaries.  The 
guidelines  ask  that  each  LATA 
association  change  request  include  the 
following  information:  (1)  Type  of 
request;  (2)  exchange  information;  (3) 
number  of  access  lines  or  customers;  (4) 
public  interest  statement;  (5)  a  map 
showing  exchanges  and  LATA 
boimdaries  involved;  (6)  a  list  of 
extended  local  calling  service  routes 
between  the  independent  exchange  and 
the  LATA  with  which  it  is  currently 
associated;  and  (7)  a  BOC  supplement 
requesting  a  modification  of  the  LATA 
boimdary.  The  requested  information  is 
used  by  the  Commission  to  determine 
whether  the  need  for  the  proposed 
changes  in  LATA  association  outweighs 
the  risk  of  potential  anti-competitive 
effects,  and  thus  whether  requests  for 
changes  in  LATA  association  and 
connected  modifications  of  LATA 
boundaries  should  be  granted. 
Obligation  to  respond:  Voluntary. 

OMB  Control  No.:  3060-0895. 

Expiration  Date:  01/31/2004. 

Title:  Numbering  Resource 
Optimization,  CC  Docket  No.  99-200. 

Form  No.:  FCC  Form  502. 

Respondents:  Business  or  other  for- 
profit;  State,  Local  or  Tribal 
Government. 

Estimated  Annual  Burden:  2780 
respondents;  1-44.4  hours  per  response; 
181,890  total  annual  burden  hours.     - 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $7,858,650. 

Frequency  of  Response:  On  occasion; 
Semi-aimually;  One  time; 
Recordkeeping;  Third  party  disclosure. 

Description:  Under  the 
Communications  Act  of  1934,  as 
amended  by  the  Telecommunications 
Act  of  1996.  the  Conunission  was  given 
exclusive  jurisdiction  over  those 
portions  of  the  North  American 
Numbering  Plan  that  pertain  to  the 
United  States.  Pursuant  to  that  authority 
the  Commission  conducted  a 
rulemaking  that  among  other  things 
addressed  regular  reporting  on 
numbering  use  by  United  States  carriers. 
In  its  Report  and  Order  in  CC  Docket 
No.  99-200,  released  March  31,  2000. 


9336 


Federal  Register / Vol.  66,  No.  26 / Wednesday,  February  7,  2001 /Notices 


the  Commission  found  that  mandatory 
data  collection  is  necessary  to  efficiently 
monitor  and  manage  numbering  use. 
Requirements  adopted  in  the  Report  and 
Order  include  the  following:  (a) 
Utilization/Forecast  Report — All  carriers 
that  receive  numbering  resources  from 
the  NANPA  or  that  receive  numbering 
resources  from  a  Pooling  Administrator 
in  thousands-blocks  must  report  forecast 
and  utilization  data  semi-annually  to 
the  NANPA.  Carriers  that  receive 
intermediate  numbers  must  report 
forecast  and  utilization  data 
semiannually  to  the  NANPA.  Carriers 
whose  forecast  and  utilization  data  have 
not  changed  from  the  previous  reporting 
period  may  simply  re-file  the  prior 
submission  and  indicate  that  there  has 
been  no  change  since  the  last  reporting, 
i.e.,  report  "no  change."  All  carriers  are 
required  to  file  their  data  electronically 
via  FCC  Form  502.  (No.  of  respondents: 
2700;  hours  per  response:  44.4  hours; 
total  annual  burden:  119,880  hours),  (b) 
Application  for  Initial  Numbering 
Resources — Applications  for  initial 
numbering  resources  must  include 
docimientation  proof  that  (1)  the 
applicant  is  authorized  to  provide 
service  in  the  area  for  which  the 
numbering  resources  are  requested  and 
(2)  the  applicant  is  or  will  be  capable  of 
providing  service  within  60  days  of  the 
numbering  resources  activation  date. 
Specifically,  carriers  must  provide,  as 
part  of  the  applications  for  initial 
numbering  resources,  evidence  (e.g., 
state  commission  order  or  state 
certification  to  operate  as  a  carrier) 
demonstrating  that  they  are  licensed 
and/or  certified  to  provide  service  in  the 
area  in  which  they  seek  numbering 
resources.  Carriers  requesting  initial 
numbering  resources  must  also  provide 
to  the  NANPA  appropriate  evidence 
(e.g..  contracts  for  unbundled  network 
elements,  network  information  showing 
that  equipment  has  been  purchased  and 
that  it  is  operational  or  will  be 
operational,  business  plans,  or 
interconnection  agreements)  that  its 
facilities  are  in  place  or  will  be  in  place 
to  provide  service  within  60  days  of  the 
numbering  resources  activation  date. 
These  requirements  apply  to  carriers 
requesting  an  initial  NXX  code  and 
those  requesting  an  initial  thousands- 
block.  See  47  CFR  52.15(g).  (No. 
respondents:  2730;  hours  per  response: 
2;  total  annual  burden:  5460  hours),  c. 
Application  for  Growth  Numbering 
Resources — Applications  for  growth 
numbering  resources  must  include  a 
Months-To-Exhaust  (MTE)  worksheet. 
To  ensiu«  that  carriers  obtain 
numbering  resources  when  and  where 
they  are  needed  to  provide  service. 


carriers  are  required  to  provide  evidence 
that,  given  their  current  utilization  and 
recent  historical  growth,  they  need 
additional  numbering  resources.  Non- 
pooling  carriers  must  satisfy  a  minimum 
utilization  threshold  before  obtaining 
additional  numbering  resources.  See  47 
CFR  52.15(g).  (No.  of  respondents:  1700; 
hours  per  response:  2  hours;  total 
annual  burden:  3400  hours),  d. 
Recordkeeping  Requirement — ^To 
facilitate  auditing  by  the  NANPA  and  by 
state  commissions  in  the  future,  carriers 
are  required  to  maintain  detailed 
internal  records  of  their  nimiber  usage 
in  categories  more  granular  than  the  five 
for  which  they  are  required  to  report. 
Carriers  are  required  to  maintain 
internal  records  of  their  numbering 
resources  for  the  following 
subcategories:  soft  dialtone  numbers; 
ported-out  numbers;  dealer  number 
pools;  test  numbers;  employee/official 
numbers;  Local  Routing  Numbers; 
Temporary  Local  Directory  Numbers; 
and  wireless  E911  emergency  services 
routing  digits/key  numbers.  Carriers  are 
required  to  maintain  these  data  for  a 
period  of  not  less  than  5  years.  See  also. 
Report  and  Order,  para.  62.  (No.  of 
respondents:  2730;  hours  per  response: 
1  hour;  total  annual  burden:  2730 
hours),  e.  Notifications  by  State 
Commissions — State  commissions  may 
reduce  the  reporting  frequency  for  NPAs 
in  their  states  to  annual.  State 
commissions  must  notify  the  Common 
Carrier  Biireau  and  the  NANPA  prior  to 
exercising  this  delegated  authority.  See 
47  CFR  52.15(g).  (No.  of  respondents: 
50;  hours  per  response:  1  hour;  total 
annual  burden:  50  hours),  f. 
Demonstration  to  State  Commission — 
Carriers  that  open  a  clean  thousands- 
block  prior  to  utilizing  in  its  entirety  a 
previously-opened  thousands-block 
should  be  prepared  to  demonstrate  to 
the  state  commission:  (1)  a  genuine 
request  frt>m  a  customer  detailing  the 
specific  need  for  telephone  numbers;  (2) 
the  inability  on  the  part  of  the  carrier  to 
meet  the  specific  customer  request  for 
telephone  numbers  from  the  supply  of 
numbers  within  the  carrier's  currently 
activated  thousands-block.  See  47  CFR 
52.15(j).  (No.  of  respondents:  850;  hours 
per  response:  1  hour;  total  annual 
burden:  850  hours),  g.  Petitions  for 
Additional  Delegation  of  Numbering 
Authority — States  requesting  pooling 
authority  from  the  FCC  must  include  a 
showing  of  specific  criteria  in  their 
petitions.  Each  petition  must 
demonstrate  that:  (1)  That  an  NPA  in  its 
state  is  in  jeopardy,  (2)  the  NPA  in 
question  has  a  remaining  life  span  of  at 
least  a  year,  and  (3)  that  NPA  is  in  one 
of  the  largest  100  MS  As.  or 


alternatively,  the  majority  of  wireline 
carriers  in  the  NPA  are  LNP-capable. 
See  also  Report  and  Order,  para.  170. 
(No.  of  respondents:  50;  hoiirs  per 
response:  20  hours;  total  annual  burden: 
1000  hoiu^).  h.  Cost  Support  Data — 
Carriers  are  requested  to  submit  cost 
support  data  so  that  the  Commission 
can  determine  the  cost  associated  with 
thousands-block  number  pooling. 
Carriers  should  include  an  analysis  of 
the  differences  between  the  shared 
industry  costs  associated  with 
thousands-block  number  pooling  and 
the  shared  industry  costs,  if  any, 
associated  with  the  current  practices 
that  result  in  more  frequent  area  code 
changes.  Carriers  should  provide  cost 
studies  that  assign  costs  according  to  the 
following  three  categories:  shared 
industry  costs;  carrier-specific  costs 
directly  related  to  thousands/block 
pooling;  and  carrier-specific  costs  not 
directly  related  to  thousands-block 
number  pooling.  See  Report  and  Order, 
paras.  215-226.  (No.  of  respondents: 
1213;  hours  per  response:  40  hoiirs;  total 
annual  biu-den:  48,520  hoiu^).  The  data 
collected  will  be  used  by  the  FCC,  state 
regulatory  commissions,  and  the  North 
American  Niunbering  Plan 
administrator  (NANPA)  to  monitor 
nimibering  resource  utilization  by  all 
carriers  using  the  resource  and  to 
project  the  dates  of  area  code  and  North 
American  Numbering  Plan  exhaust. 
Obligation  to  respond:  Mandatory. 
Piiblic  reporting  burden  for  the 
collection  of  information  is  as  noted 
above.  Send  comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
the  collections  of  information,  including 
suggestions  for  reducing  the  burden  to 
Performance  Evaluation  and  Records 
Management,  Washington,  DC  20554. 

Federal  Conununications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  01-3174  Filed  2-6-01;  8:45  am] 

■LUNQ  cooe  cna-oi-r 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Submitted  to  0MB 
for  Review  and  Approval 

January  31,  2001. 

SUMMARY:  The  Federal  Communications 
Commissions,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Pubhc  Law  104-13.  An 
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agency  may  not  conduct  or  sponsor  a 
collection  of  information  luiless  it 
displays  a  oirrently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  v«th 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  March  9,  2001. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Conununications 
Commission,  Room  1-A804,  445  12th 
Street,  SW.,  Washington,  DC  20554  or 
via  the  Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  Iesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0295. 
I     Title:  Supplemental  information  to  be 
furnished  by  applicants  for  facilities 
under  this  subpart,  47  CFR  90.607(b)(1) 
and  (c)(1). 

Form  Number:  N/A. 

Type  of  Review:  Extension  of  a 
nirrently  approved  collection. 

Respondents:  Businesses  or  other  fot- 
ttofit  entities;  Not-for-profit 
nstitutions;  State,  local,  or  tribal 
50vemments. 

Number  of  Respondents:  2,028. 

Estimated  Time  per  Response:  15 
:nins.  (0.25  hrs.). 

Frequency  of  Response:  On  occasion 
;  sporting  requirements. 

Total  Annual  Burden:  507  hours. 

Total  Annual  Costs:  None. 

Needs  and  Uses:  Applicants 
requesting  800  MHz  facilities  use  FCC 
Form  601  to  provide  the  FCC  with  a  list 
of  any  other  licensed  facilities  that  they 
hold  within  40  miles  of  the  based 
station  for  which  they  have  applied.  The 
FCC  uses  this  information  to  determine 


if  an  applicant's  proposed  system  is 
necessary  in  light  of  the 
communications  facilities  that  it  already 
owns. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  01-3119  Filed  2-6-01;  8:45  am] 

BILUNO  CODE  CTIZ-OI-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  2461] 

Applications  for  Review  of  Action  In 
Rulemaking  Proceeding 

January  31,  2000. 

Applications  for  Review  have  been 
filed  in  the  Commission's  rulemaking 
proceeding  listed  in  this  Public  Notice 
and  published  pursuant  to  47  CFR 
1.115(a).  The  full  text  of  these 
documents  are  available  for  viewing  and 
copying  in  Room  CY-A257,  445  12th 
Street,  SW.,  Washington,  DC  or  may  be 
purchased  from  the  Conunission's  copy 
contractor,  ITS,  Inc.  (202)  857-3800. 
Oppositions  to  these  applications  must 
be  filed  by  February  22,  2001.  See 
section  97.15(b)  of  the  Commission's 
rules  (47  CFR  97.15(b)).  Replies  to  an 
opposition  must  be  filed  within  10  days 
after  the  time  for  filing  oppositions  have 
expired. 

Subject:  Modification  and 
Clarification  of  Policies  and  Procedures 
Governing  Siting  and  Maintenance  of 
Amateur  Radio  Antennas  and  Support 
Structures,  and  Amendment  of  Section 
97.15  of  the  Rules  Governing  the 
Amateur  Radio  Service  (RM-8763). 

Number  of  Petitions  Filed:  2. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  01-3116  Filed  2-6-01;  8:45  am] 

8IIXING  CODE  e712-01-M 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Shares  of  Bank  or  Bank 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  181(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 


Reserve  bank  indicated.  The  notices  also 
will  be  available  for  inspection  at  the 
office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  February 
22,  2001. 

A.  Federal  Reserve  Bank  of  Adanta 
(Cynthia  C.  Goodwin,  Vice  President) 
104  Marietta  Street.  NW.,  Atlanta, 
Georga  30303^2713: 

1.  Donald  Howard  Kay.  Jr.;  Martha 
Andrews  Kay;  Kyle  Andrews  Kay;  and 
Ranee  Howard  Kay,  all  of  Ocala, 
Florida,  to  retain  voting  shares  of  ONB 
Financial  Services,  Inc.,  Ocala,  Florida, 
and  thereby  indirectly  retain  voting 
shares  of  Ocala  National  Bank,  Ocala, 
Florida. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1 .  Glasnapp  Family  Limited 
Partnership  I,  Mission  Hills,  Kansas;  to 
acquire  voting  shares  of  Bannister 
Bancshares,  Inc.,  Kansas  City,  Missouri, 
and  thereby  indirectly  acquire  voting 
shares  of  Bannister  Bank  &  Trust, 
Kansas  City,  Missouri. 

Board  of  Goveraors  of  the  Federal  Reserve 

System,  February  2,  2001. 

Robert  deV.  Frierson 

Associate  Secretary  of  the  Board. 

[FR  Doc.  01-3197  Filed  2-6-01;  8:45  am] 

BIUJNQ  CODE  S210-01-M 


FEDERAL  RESERVE  SYSTEM 

Formatkms  of,  Acquisitions  by,  ar>d 
Mergers  of  Bank  Hokling  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
piu^uant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regtilations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
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proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  March  2,  2001. 

A.  Federal  Reserve  Bank  of  Kansas 

City(D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1 .  CCS  Corporation,  Kansas  City, 
Missouri;  to  acquire  11  percent  of  the 
voting  shares  of  Acquisition 
Corporation,  Leawood,  Kansas,  and 
thereby  indirectly  acquire  voting  shares 
of  Midamerican  Bank  &  Trust  Company, 
Leavenworth,  Kansas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  1.  2001. 
Robert  deV.  Frierson 
Associate  Secretary  of  the  Board. 
(FR  Doc.  01-3096  Filed  2-6-01;  8:45  am) 

BILUNG  COOE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
IMergers  of  Bank  Holding  Companies; 
Correction 

This  notice  corrects  a  notice  (FR  Doc. 
01-2031)  published  on  page  7490  of  the 
issue  for  Tuesday,  January  23,  2001. 

Under  the  Federal  Reserve  Bank  of 
New  York  heading,  the  entry  for 
Financial  Institutions,  Inc.,  Warsaw, 
New  York,  is  revised  to  read  as  follows: 

A.  Federal  Reserve  Bank  of  New 

York(Betsy  Buttrill  White,  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045-0001: 

1.  Financial  Institutions,  Inc., 
Warsaw,  New  York;  to  acquire  100 
percent  of  the  voting  shares  of  and 
merge  with  Bath  National  Corporation, 
Bath,  New  York,  and  thereby  indirectly 
acquire  Bath  National  Bank,  Bath,  New 
York.  Applicant  also  has  applied  to 
exercise  an  option  to  purchase  up  to  13 
percent  of  the  voting  shares  of  Bath 
National  Bancorp,  Bath,  New  York. 

Comments  on  this  application  must 
be  received  by  February  16,  2001. 


Board  of  Governors  of  the  Federal  Reserve 
System,  February  1,  2001. 
Robert  deV.  Frierson 
Associate  Secretary  of  the  Board. 
(FR  Doc.  01-3097  Filed  2-6-00;  8:45  am) 

BtLUNQ  COW  6210-01-8 

FEDERAL  RESERVE  SYSTEIM 

Formations  of,  Acquisitions  by,  and 
IMergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuamt  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  tbe  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
ftt)m  the  National  Information  Center 
website  at  www.ffiec.gov/nic. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  March  5,  2001. 

A.  Federal  Reserve  Bank  of  Cleveland 
(Paul  Kaboth.  Banking  Supervision) 
1455  East  Sbcth  Street,  Cleveland,  Ohio 
44101-2566: 

1.  Wesbanco,  Inc.,  Wheeling,  West 
Virginia:  to  merge  with  Freedom 
Bancshares,  Inc.,  Belington,  West 
Virginia,  and  thereby  indirectly  acquire 
voting  shares  of  Belington  Bank, 
Belington,  West  Virginia..  Wesbanco, 
Inc.,  Wheeling,  West  Virginia;  also  has 
applied  to  acquire  an  option  for  19.9 
percent  of  the  voting  shares  of  Freedom 
Bancshares,  Inc. 


2.  FBI  Corporation,  Wheeling,  West 
Virginia;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Freedom 
Bancshares,  Inc.,  Belington,  West 
Virginia,  and  thereby  indirectly  acquire 
voting  shares  of  Belington  Bank, 
Belington,  West  Virginia. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Bannister  Bancshares,  Inc.,  Kansas 
City,  Missouri;  to  become  a  bank 
holding  company  by  acquiring  92.10 
percent  of  the  voting  shares  of  Bannister 
Bank  &  Trust,  Kansas  City,  Missoiui. 

2.  First  Olathe  Bancshares,  Inc., 
Kansas  City,  Missoiui;  to  acquire  34.05 
percent  of  the  voting  shares  of  Bannister 
Bancshares,  Inc.,  Kansas  City,  Missoiui, 
and  thereby  indirectly  acquire  voting 
shares  of  Bannister  Bank  &  Trust, 
Kansas  City,  Missouri. 

C.  Federal  Reserve  Bank  of  Dalla8(W. 
Arthur  Tribble,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Katy  Bancshares,  Inc.,  Katy,  Texas, 
and  Katy  Bancshares  of  Delaware, 
Wilmington,  Delaware;  to  become  bank 
holding  companies  by  acquiring  100 
percent  of  the  voting  shares  of  Katy 
Bank,  National  Association,  Katy,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  2,  2001. 
Rol>ert  deV.  Frierson 
Associate  Secretary  of  the  Board. 
[FR  Doc.  01-3198  Filed  2-6-01;  8:45  am] 

BILUNG  CODE  6210-01-S 


FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

Sunshine  Act  IMeeting 

TIME  AND  DATE:  10:00  a.m.  (EST) 
February  12,  2001. 

PLACE:  4th  Floor,  Conference  Room 
4506  1250  H  Street,  NW.,  Washington, 
DC. 

STATUS:  Open. 

ACTION:  Correction. 

SUMMARY:  In  notice  document,  volume 
66,  number  23,  page  8795,  in  the  issue 
of  Friday,  February  2,  2001,  make  the 
following  correction. 

On  page  8795,  the  room  number  was 
previously  listed  as  Conference  Room 
4506.  This  should  be  changed  to  read 
Conference  Room  4400. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Thomas  J.  Trabaucco,  Director, 

Office  of  External  Affairs,  (202)  942- 
1640. 
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Dated:  February  2,  2001. 
Elizabeth  S.  WcMidrufr, 

Secretary  to  the  Board,  Federal  Betirement 

"Thrift  Investment  Board. 

[FR  Doc.  01-3233  Filed  2-2-01;  4:56  pm] 

BILLING  COOE  6760-01-M 


FEDERAL  TRADE  COMMISSION 

Public  Workshop:  The  information 
Marketplace:  Merging  and  Exchanging 
Consumer  Data 

AGENCY:  Federal  Trade  Cominission. 
ACTION:  Notice  armouncing  public 
workshop. 

SUMMARY:  The  Federal  Trade 
Commission  ("Conunission").has  set 
Tuesday,  March  13,  2001  as  the  date  for 
a  public  workshop  exploring  how 
businesses  merge  and  exchange  detailed 
consumer  information  and  how  such 
information  is  used  commercially. 
DATE  &  SCHEDULE:  The  workshop  will  be 
held  from  9:00  a.m.  to  5:00  p.m.  on 
March  13,  2001  in  the  Commission 
Meeting  Room  (432),  600  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20580. 
Public  sign-in  will  begin  at  8:00  a.m. 
The  event  is  open  to  the  public  and  no 
advance  registration  is  required.  There 
is  no  fee  for  attendance.  In  addition,  the 
workshop  will  be  audiocast  live  over  the 
Internet.  A  detailed  agenda  and 
additional  information  on  the  workshop 
will  be  posted  on  the  Commission's  web 
site,  MTvw.yitc.gov.  in  advance  of  the 
workshop. 

FOR  FURTHER  INFORMATION:  For  questions 
about  the  workshop,  contact:  Martha 
Landesberg,  telephone  202-326-2825,  e- 
mail  mlandesberg@ftc.gov,  or  Allison 
Brovra,  telephone  202-326-3079, 
aibrown@ftc.gov.  Both  of  the  above  staff 
can  be  reached  by  mail  at:  Division  of 
Financial  Practices,  Federal  Trade 
Commission,  600  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20580. 
SUPPLEMENTARY  INFORMATION: 

Background  and  Workshop  Goals 

In  reports  to  Congress  in  June  and  July 
2000,  the  Commission  examined  the 
practices  of  third-party  Internet 
advertising  networks  engaged  in  "online 
profiling"  activities '  These  entities 
collect  information  about  consumers  as 


'  See  Online  Profiling:  A  Report  to  Congress  (June 
2000)  (issued  by  a  vote  of  5-0,  with  Commissioner 
Swindle  concurring  in  part  and  dissenting  in  part), 
available  at  http://www.ftc.gov/os/2000/06/ 
onlineprofiHngrepoTtiune2000.pdf,  Online  Profiling: 
A  Report  to  Congress.  Part  2  duly  2000)  (issued  by 
a  vote  of  4-1,  with  Commissioner  Swindle 
dissenting  and  Commissioner  Leary  concurring  in 
part  and  dissenting  in  part),  available  at  http.// 
www.ftc.gov/os/2000/07/onlineprofilingjitm. 


they  surf  across  web  sites  to  create 
detailed  profiles  which  include 
information  about  consiuners'  surfing 
habits,  and  other  personal  and  non- 
personal  information,  for  the  purpose  of 
sending  targeted  online  advertising 
messages  to  individual  consumers. 

Now,  the  Commission  proposes  to 
explore  how  detailed  consumer 
profiles — i.e.,  compilations  of 
identifying  information,  preference 
information,  purchasing  habits,  and 
other  information  relating  to  a  particular 
consumer — are  created  and  used  by 
entities  other  than  third-party  Internet 
advertising  networks.  In  particular,  the 
Commission  plans  to  consider  whether 
and  how  consumer  profiles  are  created 
through  the  merger  and  exchange  of 
data  between  companies,  regardless  of 
whether  the  data  at  issue  is  collected  or 
used  online  or  offline,  and  how  such 
profiles  are  used  commercially.  The  goal 
of  the  upcoming  workshop  is  to  educate 
the  Commission  and  the  public  about 
ciurent  business  practices  and  emerging 
technologies. 

Questions  To  Be  Addressed 

Among  the  questions  that  may  be 
addressed  at  the  workshop  are  the 
following: 

e  What  kinds  of  consumer 
information  do  businesses  purchase,  sell 
or  exchange  to  create  profiles  and  what 
are  the  sources  of  that  information? 

e  Are  there  new  technologies  or 
technical  standards  that  may  increase 
the  sharing  of  detailed  consumer 
information  and  do  they  include  or 
facilitate  privacy  protections? 

•  How  does  the  merger  and  exchange 
of  detailed  consumer  data  between 
companies  affect  consiuners? 

•  What  types  of  notice  have 
businesses  provided  to  consumers 
regarding  various  kinds  of  data  merger 
and  exchange  activities? 

e  What  business  purposes  are  served 
by  the  creation  of  consumer  profiles 
through  the  merger  of  a  company's 
internal  information  about  consumers 
with  information  obtained  from  third- 
parties? 

By  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 

|FR  Doc.  01-3194  Filed  2-6-01;  8:45  am] 
BILUNG  COOE  67S(M)1-M 


FEDERAL  TRADE  COMMISSION 

[File  No.  001  0086] 

El  Paso  Energy  Corp.,  et  al.;  Analysis 
to  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 


ACTION:  Proposed  Consent  Agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — ^that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  February  28,  2001. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  600  Pennsylvania  Ave.,  NW., 
Washington,  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  Vigdor  or  John  Weber,  FTC/S— 
2105,  600  Pennsylvania  Ave.,  NW, 
Washington,  DC  20580.  (202)  326-3177 
or  326-2829. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  U.S.C.  46  and 
§  2.34  of  the  Commission's  rules  of 
practice  (16  CFR  2.34),  notice  is  hereby 
given  that  the  above-captioned  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  and 
accepted,  subject  to  final  approval,  by 
the  Commission,  has  been  placed  on  the 
public  record  for  a  period  of  thirty  (30) 
days.  The  following  Analysis  to  Aid 
Public  Comment  describes  the  terms  of 
the  consent  agreement,  and  the 
allegations  in  the  complaint.  An 
electronic  copy  of  the  full  text  of  the 
consent  agreement  package  can  be 
obtained  fit)m  the  FTC  Home  Page  (for 
January  29,  2001),  on  the  World  Wide 
Web,  at  http.1  Iwww.ftc.govlosl200ll01l 
index.htm.  A  paper  copy  can  be 
obtained  from  the  FTC  Public  Reference 
Room,  Room  H-130,  600  Pennsylvania 
Ave.,  NW.,  Washington.  DC  20580, 
either  in  person  or  by  calling  (2020) 
326-3627. 

Public  conunent  is  invited.  Comments 
should  be  directed  to:  FTC/Office  of  the 
Secretary,  Room  159.  600  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20580.  Two 
paper  copies  of  each  comment  should 
be  filed,  and  should  be  accompanied,  if 
possible,  by  31/2  inch  diskette 
containing,  and  electronic  copy  of  the 
comment.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  §  4.9(b)(6)(ii)  of  the 
Commission's  rule  of  practice  (16  CFK 
4.9(b0(6)(ii)). 
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Analysis  of  the  Complaint  and 
Proposed  Consent  Order  to  Aid  Public 
Comment 

/.  Introduction 

The  Federal  Trade  Commission 
("Commission")  has  accepted  for  public 
comment  an  Agreement  Containing 
Consent  Orders  and  a  proposed 
Decision  and  Order  ("proposed  Order") 
with  El  Paso  Energy  Corporation  ("El 
Pasoa"),  The  Coastal  Corporation 
("Coastal"),  and  Dominion  Resources, 
Inc.  ("Dominion").  The  proposed  Order 
seeks  to  remedy  the  anticompetitive 
effects  of  El  Paso's  acquisition  of  Cdastal 
by  requiring  El  Paso  and  Coastal 
("Respondents")  to  divest  their  interests 
in  ten  pipelines  and  one  pipeline  yet  to 
be  constructed.  The  divestitures  are  in 
locations  where  the  Respondents 
already  own  additional  pipelines  and 
their  ownership  of  the  pipelines  to  be 
divested  would  likely  injiue 
competition.  Additionally,  the  proposed 
Order  seeks  to  remedy  competition  by 
establishing  a  development  fund  toabe 
made  available  to  the  purchaser  of  the 
Green  Canyon  and  Tarpon  pipelines  for 
the  purpose  of  paying  to  construct 
pipelines  into  a  defined  area  of 
competitive  concern. 

n.  Description  of  the  Parties  and  the 
Proposed  Acquisition 

El  Paso,  a  Delaware  corporation,  is 
engaged  in  the  transportation,  gathering, 
processing,  and  storage  of  natural  gas; 
the  marketing  of  natural  gas,  power,  and 
other  energy -related  commodities; 
power  generation:  the  development  and 
operation  of  energy  infrastructure 
facilities  worldwide,  and  the  domestic 
exploration  and  production  of  natural 
gas  and  oil.  El  Paso  OMms  or  has 
interests  in  more  than  38,000  miles  of 
intrastate  and  intrastate  natural  gas 
pipelines  connecting  the  nation's 
principal  natural  gas  supply  to 
consimiing  regions.  In  1999,  El  Paso  had 
revenues  of  $106  billion  and  earnings  of 
$191  milUon,  before  interest  and  taxes. 

Coastal,  a  Delaware  corporation,  is  a 
diversified  energy  and  petroleiun 
products  company.  Coastal  explores  for, 
produces,  gathers,  processes,  transports, 
stores,  markets  and  sells  natural  gas 
throughout  the  United  States.  It  is  also 
engaged  in  refining,  marketing,  and 
distributing  petroleum  products;  coal 
mining;  and  marketing  power.  Coastal 
owns  or  has  interest  in  more  than 
18,000  miles  of  natiiral  gas  pipelines 
that  serve  the  Rocky  Mountain  area,  the 
Midwest,  the  south  central  United 
States,  New  York  State,  and  other  areas 
of  the  northeastern  United  States.  In 
1999,  Coastal  reported  revenues  of  $8.2 


billion,  and  earnings  of  $996.1  million 
before  interest  and  taxes. 

El  Paso  will  acquire  all  of  Coastal's 
common  stock  and  the  former  Coastal 
shareholders  will,  as  a  result,  own 
approximately  53%  of  El  Paso's  voting 
securities  ("proposed  Acquisition"). 
The  total  dollar  value  of  the  transaction 
(which  includes  about  $6  billion  in  debt 
and  preferred  seciirities)  is  estimated  to 
be  $16  billion.  The  Respondents  will 
have  an  asset  base  of  approximately 
$31.5  biUion. 

m.  The  Complaint 

The  Complaint  alleges  that  the 
relevant  line  of  commerce  (i.e.,  the 
product  market)  in  which  to  anal)rze  the 
proposed  Acquisition  is  the 
transportation  of  natural  gas  via 
pipeline.  For  many  end  users,  there  are 
no  substitutes  for  natiual  gas,  and  there 
is  no  practical  alternative  to  pipeline 
transportation.  The  relevant  market  can 
be  further  delinated  by  focusing  on  long 
term  firm  transportation,  which  is  a  type 
of  natural  gas  transportation  service 
requiring  the  pipeline  company  to 
guarantee  for  one  year  or  more  that  it 
will  transport  a  specified  daily  quantity 
of  natiual  gas  from  one  destination  to 
another,  without  interruption.  Many 
natural  gas  users  cannot  bear  the  risk  of 
interruption  and,  in  areas  where 
pipeline  capacity  is  constrained 
periodically,  these  users  must  purchase 
long  term  firm  transportation.  For  these 
customers,  other  pipeline  services  and 
periodic  resales  of  transportation  by 
holders  of  long  term  transportation 
rights  are  not  reasonably 
interchangeable.  Another  relevant 
market  in  which  to  analyze  the  effects 
of  the  proposed  Acquisition  is  the 
provision  of  tailored  services.  Tailored 
services  allow  users  of  natxual  gas  to 
balance  their  changes  in  natiual  gas 
demand  with  their  supply  of  natural  gas 
and  transportation.  Tailored  services 
include  limited  notice  and  no  notice 
service,  and  are  typically  sold  in 
conjimction  with  natural  gas  storage 
services. 

The  Complaint  further  alleges  that  the 
proposed  Acquisition,  if  consummated, 
wiU  eliminate  and  direct  competition 
between  the  two  companies  in  violation 
of  Section  5  of  the  FTC  Act,  as 
amended,  15  U.S.C.  45,  and  Section  7  of 
the  Clayton  Act,  as  amended,  15  U.S.C. 
18,  in  the  following  20  sections  of  the 
country  (i.e.,  the  geographic  markets): 
(a)  Central  Florida,  (b)  metropolitan 
areas  of  Buffalo,  Rochester,  Syracuse, 
and  Albany,  New  York;  (c)  the 
metropolitan  area  of  Milwatikee, 
Wisconsin;  (d)  the  metropolitan  area  of 
Evansville,  Indiana;  and  (e)  13  areas  in 
the  Gulf  of  Mexico.  The  Complaint 


alleges  that  each  of  these  markets  is 
highly  concentrated,  and  the  acquisition 
would  substantially  increase  that 
concentration.  In  each  of  the  relevant 
markets,  pipelines  owned  by  El  Paso 
and  Coastal  are  two  of  the  most 
significant  competitors.  In  some 
instances,  El  Paso  and  Coastal  are  the 
only  two  options  available  to  customers, 
and  in  other  instances,  they  represent 
two  of  three  options.  The  merger  not 
only  eliminates  existing  competition 
between  El  Paso  and  Coastal  pipelines 
■  but  also  threatens  to  forestall  potential 
new  competition  as  well.  After  the 
proposed  acquisition,  with  the 
elimination  of  competition  between  El 
Paso  and  Coastal,  it  is  likely  that  prices 
of  transportation  will  increase  and 
output  of  transportation  will  be  reduced 
in  the  relevant  markets,  thereby 
increasing  the  cost  of  electricity  and 
natural  gas  service. 

The  Complaint  further  alleges  that 
new  entry  into  the  relevant  geographic 
markets  would  not  be  likely,  timely,  or 
sufficient  to  prevent  or  counteract  these 
anticompetitive  effects  and  to  prevent 
the  Respondents  from  maintaining  a 
price  increase  above  pre-acquisition 
levels.  There  are  substantial  barriers  to 
entering  these  markets,  as  building 
additional  pipelines  to  natural  gas 
production  areas,  to  natural  gas 
consuming  areas,  to  natural  gas  storage 
fields,  or  outside  the  geographic  market 
is  expensive  and  would  take  more  than 
two  years.  Major  pipeline  projects 
require  approval  frt)m  the  Federal 
Energy  Regulatory  Commission,  which 
is  likely  to  take  three  or  foiu-  years.  In 
addition,  it  reqmres  considerable  time 
for  a  new  entrant  to  secure  rights  of 
way,  overcome  landowner  and 
environmental  hurdles,  secure  sufficient 
advance  commitments  from  customers, 
and  obtain  regulatory  approvals  in  the 
face  of  opposition  from  competition. 

IV.  Terms  of  the  Proposed  Order 

The  proposed  Order  is  designed  to 
remedy  the  alleged  anticompetitive 
effects  of  the  proposed  Acquisition. 
Under  the  terms  of  the  proposed  Order, 
the  Respondents  must,  within  twenty 
days  from  the  date  upon  which  the 
Commission  places  the  proposed  Order 
on  the  public  record,  divest  their 
interests  in:  Gulfstream  Natural  Gas 
System  to  Duke  Energy  and  Williams 
Gas  Pipeline;  the  Empire  pipeline  to 
Westcoast  Energy;  the  Green  Canyon 
and  Tarpon  pipelines  to  Williams  Field 
Services;  the  Manta  Ray,  Nautilus,  and 
Nemo  pipelines  to  Enterprise  Products; 
and  the  Stingray  pipeline  to  Shell  Gas 
Transmission  and  Enterprise  Products. 
The  Respondents  must  also  divest  their 
interests  in  the  Midwestern  Gas 
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Transmission  pipeline  ("MGT")  within 
120  days  of  the  date  upon  which  the 
Commission  places  the  proposed  Order 
on  the  public  record.  UTOS  by  April  1. 
2001,  and  the  Iroquois  pipeline  within 
90  days  of  the  date  upon  which  the 
Commission  places  the  proposed  Order 
on  the  public  record. 

The  Commission  is  satisfied  that  the 
acquirers  identified  in  the  proposed 
Order  are  well-qualified  acquirers  and 
will  compete  vigorously  with  the 
Respondents.  The  Conmiission  will 
evalute  additional  proposed  acquirers 
for  assets  to  be  divested  under  the 
proposed  Order  to  make  certain  that 
such  acquirers  will  not  prevent 
competitive  problems. 

In  connection  with  the  divestiture  of 
their  interests  in  the  Empire,  MGT, 
Stingray,  and  UTOS  pipelines,  the 
proposed  Order  requires  the 
Respondents  to  provide  transitional 
services  to  the  purchaser  of  these 
pipelines,  at  a  reasonable  fee,  sufficient 
to  operate  the  assets.  The  Respondents 
must  provide  these  services  for  a  period 
of  up  to  nine  months.  Also,  in 
connection  with  the  divestiture  of  these 
assets,  the  Order  requires  the 
Respondents  to  give  the  acquirers  an 
opportunity  to  transfer  applicable 
employment  relationships  from  either 
Coastal  or  El  Paso  to  each  acquirer. 
These  provisions  of  the  proposed  Order 
help  assure  that  there  will  be  a 
successful  and  reasonably  short 
transition  of  the  pipelines  to  the  new 
owners. 

The  proposed  Order  also  contains 
additional  provisions  with  respect  to  the 
divestiture  of  Gulfstream  Natiu'al  Gas 
System.  Gulfstream  Natiual  Gas  System 
is  beginning  to  construct  a  140-niile 
natural  gas  pipeline  that  will  originate 
near  Mobile  Bay,  Alabama;  extend 
across  the  Gulf  of  Mexico  to  the  west 
coast  of  Florida  near  Tampa;  and  extend 
inland  to  various  destinations  in  the 
Florida  peninsula.  To  ensure  that  the 
pipeline  meets  its  scheduled  in-service 
date  of  June  1,  2002,  the  proposed  Order 
requires  Respondents  to  provide 
consulting  services,  at  a  reasonable  fee, 
to  the  buyer  of  Gulfstream  until  June 
2002.  The  proposed  Order  prohibits  the 
Respondents  from  acquiring  any  long 
term  firm  capacity  on  Gulfstream 
(except  for  their  own  end  use)  and  from 
disclosing  or  making  available  any 
Gulfstream  confidential  information  to 
any  person.  The  Respondents  are  further 
prohibited  from  using  any  Gulfstream 
confidential  information,  except  to 
provide  consulting  services  to  the  buyer 
of  Gulfstream. 

In  connection  with  the  divestiture  of 
the  MGT  pipeline,  the  proposed  Order 
requires  the  Respondents  to  include  and 


enforce  a  provision  in  the  MGT 
purchase  and  sale  agreement  that 
requires  the  MGT  acquirer  to  connect 
MGT  to  the  Guardian  pipeline 
("Guardian  Interconnection").  The 
Respondents  are  prohibited  by  the 
proposed  Order  from  engaging  in  any 
action,  or  failing  to  take  any  action,  the 
result  of  which  would  prevent,  hinder, 
or  delay  completion  of  the  Guardian 
Interconnection.  Furthermore,  the 
proposed  Order  prohibits  the 
Respondents  from  engaging  in  any 
unfair  or  deceptive  practice  that  would 
prevent,  hinder,  or  delay  construction  of 
the  Guardian  pipeline;  and  requires 
Respondents  to  notify  publicly  the 
Federal  Energy  Regulatory  Commission 
and  the  Public  Service  Commission  of 
Wisconsin  if  Respondents  fund  any 
third-party  effort  to  oppose  the 
Guardian  pipeline.  These  provisions  are 
designed  to  ensure  the  effectiveness  of 
the  Commission's  remedy.  With  regard 
to  the  MGT  divestiture,  the  Respondents 
must  divest  MGT  to  a  buyer  approved 
by  the  Commission  within  120  days 
from  the  date  upon  which  the 
Commission  places  the  proposed  Order 
on  the  public  record. 

In  connection  with  the  divestiture  of 
its  interests  in  the  Iroquois  pipeline,  the 
proposed  Order  prohibits  Respondents 
fit)m  divesting  more  than  8.72%  of  their 
partnership  interest  in  Iroquois  pipeline 
to  Dominion  Resources.  This  liinitation 
prevents  Dominion  Resources  fitjm 
acquiring  additional  control  or 
infiuence  over  the  Iroquois  pipeline  that 
could  be  used  to  thwart  competition. 
The  proposed  Order  also  prohibits 
Respondents  fitjm  serving  on  any 
committee  of  the  Iroquois  pipeline, 
attending  any  meeting  of  any  such 
committee,  or  receiving  any  information 
from  the  froquois  pipeline  not  made 
available  to  all  shippers  or  to  the  public 
at  large.  Furthermore,  until  the 
Respondents  are  removed  from  the 
froquois  Management  Committee,  the 
proposed  Order  requires  that  the 
Respondents'  vote  be  case  in  favor  of 
expansion,  if  such  a  vote  should  arise. 
The  Respondents  are  also  deemed,  by 
proposed  Order,  to  vote  to  create 
unanimity  when  unanimous  action  is 
required  within  a  voting  bloc  in  order  to 
cast  that  bloc's  vote.  These  provisions 
prevent  the  Respondents  from  gaining 
access  to  competitively  sensitive 
information  that  could  be  used  to 
prevent  competition  between 
Respondents  and  the  Iroquois  pipeline, 
and  keep  the  Respondents  from  limiting 
the  ability  of  the  Iroquois  pipeline  to 
expand  in  the  Albany  market. 

The  proposed  Order  also  requires  that 
the  Respondents  to  create  a  fund  to 
encourage  expansions  of  the  Tarpon  and 


Green  Canyon  pipelines  by  providing 
$40  million,  within  ten  days  from  the 
date  of  the  divestiture  of  the  Tarpon  and 
Green  Canyon  pipelines,  to  be  deposited 
in  an  interest-bearing  account.  The 
Tarpon  and  Green  Canyon  pipelines 
will  be  permitted  to  use  the  fund  to  pay 
the  direct  costs  of  constructing  a  natural 
gas  pipeline  or  related  facility  that 
originates  at  any  pipeline  owned  by  the 
Green  Canyon  and  Tarpon  acquirer,  and 
which  extends  to  a  location  within  a 
specified  area.  The  fund  will  ensure  that 
competition  is  maintained  by  allowing 
the  Tarpon  and  Green  Canyon  acquirer 
to  extend  its  pipelines  into  an  area  of 
competitive  concern  and  to  compete 
against  the  Respondents  in  that  area. 
Without  this  fund  competition  would  be 
reduced  and  the  Tarpon  and  Green 
Canyon  acquirer  would  be  at  a 
competitive  disadvantage  due  to  the 
longer  distance  between  the  acquiring 
firm's  pipelines  and  the  areas  of 
concern.  Any  money  remaining  in  the 
fund  after  twenty  years  will  be  paid  to 
Respondent  El  Paso. 

The  proposed  Order  further  requires 
that  the  Respondents  assist  the  acquires 
of  the  Gulfstream,  Empire,  Iroquois, 
MGT,  Green  Canyon,  Tarpon,  Nautilus, 
Manta  Ray,  Nemo,  Stingray,  and  UTOS 
pipelines  in  obtaining  any  approval, 
consent,  ratification,  waiver,  or  other 
authorization  (including  governmental) 
that  is  or  will  become  necessary  to 
complete  the  divestitures  required  by 
the  proposed  Order. 

Additionally,  for  a  period  of  10  years 
after  the  proposed  Order  becomes  final, 
the  Respondents  must  provide  written 
notice  to  the  Commission  prior  to 
acquiring  any  interest  in  any  of  the 
assets  which  are  required  to  be  divested 
by  the  proposed  Order.  The  proposed 
Order  also  prohibits  the  Respondents 
irom  entering  into  any  agreement  to 
acquire  any  rights  to  long  term  firm 
transportation  on  the  Gulfstream, 
Empue,  or  MGT  pipelines  from  the  date 
Respondents  sign  the  Agreement 
Containing  Consent  Orders  until 
Respondents  have  divested  the 
applicable  pipeline.  After  that  date,  and 
for  a  period  of  ten  years.  Respondents 
must  provide  advance  written 
notification  before  entering  into  an 
agreement  to  purchase  long  term  firm 
transportation  greater  than  100,000 
dekatherms  per  day  on  either  the 
Empire  or  MGT  pipeline.  There  is  an 
exception  to  these  restrictions  where  the 
purchase  of  the  transportation  is  for  the 
Respondents'  own  end  use. 
Furthermore,  the  Respondents  must . 
provide  the  Commission  with  a  report  of 
compliance  with  the  proposed  Order 
within  60  days  after  the  proposed  Order 
becomes  final,  annuaUy  thereafter  until 
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the  order  terminates,  and  at  other  times 
as  the  Commission  may  require. 

The  parties  will  also  be  subject  to  an 
"Order  to  Maintain  Assets,"  to  be  issued 
by  the  Commission.  Under  the  Order  to 
Maintain  Assets,  between  the  date  the 
Respondents  sign  the  Agreement 
Containing  Consent  Orders  and  the  date 
of  divestiture  of  the  applicable  asset,  the 
Respondents  must  maintain  the  assets  to 
be  divested  in  substantially  the  same 
condition  as  existing  on  the  date  the 
Respondents  signed  the  Agreement 
Containing  Consent  Orders;  use  their 
best  efforts  to  keep  available  the  services 
of  current  personnel  relating  to  the 
assets  to  be  divested  and  to  maintain  the 
relations  and  good  will  of  those  entities 
which  have  business  relationships  with 
the  assets  to  be  divested;  and  preserve 
the  assets  to  be  divested  intact  as  an 
ongoing  business.  Under  the  Order  to 
Maintain  Assets,  the  Respondents  must 
also  provide  the  acquirers  of  the  assets 
to  be  divested  an  opportunity  to  transfer 
employment  relationships  from  the 
Respondents  to  the  acquirers.  In 
addition,  the  Order  to  Maintain  Assets 
imposes  several  obligations  on  the 
Respondents  which  are  also  imposed  by 
he  proposed  Order  and  which  are 
mentioned  earlier  in  this  notice. 

Further,  Dominion  Resources,  which 
already  owns  16%  of  the  Iroquois 
pipeline,  has  been  made  a  party  to  the 
proposed  Order  for  the  purposes  of 
requiring  it  to  provide  the  Commission 
with  advance  written  notification  before 
increasing  its  interest  in  the  Iroquois 
pipeline. 

Finally,  under  the  terms  of  the 
proposed  Order,  in  the  event  that  El 
Paso  does  not  divest  the  assets  required 
to  be  divested  under  the  terms  and  time 
constraints  of  the  proposed  Order,  the 
Commission  may  appoint  a  trustee  to 
divest  those  assets,  expeditiously,  and  at 
no  minimum  price.  The  proposed  Order 
also  authorizes  the  Commission  to 
appoint  a  Monitor  Trustee  to  oversee  the 
I)evelopment  Fund  by  ensuring  that 
those  funds  are  used  in  a  manner 
consistent  with  the  terms  of  the 
proposed  Order. 

V.  Opportunity  for  Public  Comment 

The  proposed  Order  has  been  placed 
on  the  public  record  for  30  days  for 
receipt  of  comments  by  interested 
persons.  Comments  received  during  this 
period  will  become  part  of  the  public 
record.  After  30  days,  the  Commission 
will  again  review  the  proposed  Order 
and  the  conmients  received  and  will 
decide  whether  it  should  withdraw  from 
the  proposed  Order  or  make  it  final.  By 
accepting  the  proposed  Order  subject  to 
final  approval,  the  Commission 
anticipates  that  the  competitive 


problems  alleged  in  the  Complaint  will 
be  resolved.  The  purpose  of  this 
analysis  is  to  invite  public  comment  on 
the  proposed  Order,  including  the 
proposed  divestitures,  to  aid  the 
Commission  in  its  determination  of 
whether  to  make  the  proposed  Order 
final.  This  Analysis  is  not  intended  to 
constitute  an  official  interpretation  of 
the  proposed  Order,  nor  is  it  intended 
to  modify  the  terms  of  the  proposed 
Order  in  any  way. 

By  direction  of  the  Commission. 
Donald  S.  Qark, 
Secretary. 

(FR  Doc.  01-3190  Filed  2-06-01;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 
[RIe  No.  001-0172] 

Entergy  Corporation,  et  al.,  Analysis  to 
Aid  Public  Comment 

agency:  Federal  Trade  Commission 
ACTION:  Proposed  Consent  Agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfeir 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
complaint  that  accompanies  the  consent 
agreement  and  the  terms  of  the  consent 
order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  March  2,  2001. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  600  Pennsylvania  Ave.,  NW., 
Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Vigdor,  Frank  Lipson  or  Anne 
Schenof,  FTC/S-2105,  600  Pennsylvania 
Ave.,  ^4W.,  Washington.  DC  20580.  (202) 
326-3177,  326-2617  or  326-2031. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721,  15  U.S.C. 
46  and  §  2.34  of  the  Commission's  rules 
of  practice  (16  CFR  2.34).  notice  is 
hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted  by  the 
Commission,  has  been  placed  on  the 
public  record  for  a  period  of  thirty  (30) 
days.  The  following  Analysis  to  Aid 
Public  Comment  describes  the  terms  of 
the  consent  agreement,  and  the 
allegations  in  the  complaint.  An 
electronic  copy  of  the  full  text  of  the 


consent  agreement  package  can  be 
obtained  bom  the  FTC  Home  Page  (for 
January  31,  2001),  on  the  World  Wide 
Web,  at  "http://www.flc.gov/os/2001/ 
01/index.htm."  A  paper  copy  can  be 
obtained  irom  the  FTC  Public  Reference 
Room,  Room  H-130,  600  Pennsylvania 
Avenue,  NW..  Washington,  DC  20580. 
either  in  person  or  by  calling  (202)  326- 
3627. 

Public  comment  is  invited.  Comments 
should  be  directed  to:  FTC/Office  of  the 
Secretary,  Room  159,  600  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20580.  Two 
paper  copies  of  each  comment  should 
be  filed,  and  should  be  accompanied,  if 
possible,  by  a  SVa  inch  diskette 
containing  an  electronic  copy  of  the 
comment.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  Section  4.9(b){6)(ii)  of 
the  Commission's  rules  of  practice  (16 
CFR  4.9(b)(6)(u)). 

Analysis  of  the  Complaint  and  Consent 
Order  To  Aid  Public  Comment 

/.  Introduction 

The  Federal  Trade  Commission  has 
accepted  for  public  comment  an 
Agreement  Containing  Consent  Order 
("Consent  Agreement")  with  Entergy 
Corporation  and  Entergy-Koch.  LP 
("EKLP").  a  limited  partnership  owned 
equally  by  Entergy  and  Koch  Industries. 
Inc.,  and  has  issued  a  Complaint  and  the 
Decision  and  Order  ("Order")  contained 
in  the  Consent  Agreement.  The  Order 
seeks  to  remedy  the  anticompetitive 
effects  of  EKLP's  acquisition  itom  Koch 
of  the  Gulf  South  Pipeline  Company,  LP 
(formerly  the  Koch  Gateway  Pipeline 
Company  and  referred  to  herein  as 
"Gulf  South").  As  a  result  of  this 
acquisition,  Entergy  will  own  50  percent 
of  the  Gulf  South  pipeline,  a  major 
natural  gas  pipeline  serving  Entergy's 
regulated  utilities  in  Louisiana  and 
Mississippi.  The  Order  requires  Entergy 
to  adopt  an  open-solicitation  process  for 
its  purchase  of  natural  gas  and  gas 
transportation.  Adoption  of  these 
measures  will  avoid  affiliate  bias  in 
Entergy's  purchase  of  gas  supplies  and 
the  resulting  higher  energy  prices. 

//.  Description  of  the  Parties  and  the 
Proposed  Joint  Venture 

Entergy,  a  Delaware  corporation,  is 
engaged  in  the  generation,  transmission, 
and  distribution  of  electricity.  Entergy 
provides  retail  electric  service  to 
customers  in  portions  of  Arkansas. 
Louisiana.  Mississippi,  and  Texas. 
Entergy  also  owns  the  local  natural  gas 
distribution  utility  in  New  Orleans  and 
Baton  Rouge.  Louisiana.  In  1999, 
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Entergy  had  revenues  of  approximately 
$8.77  billion  and  net  income  of 
approximately  $595  million. 

Koch  is  a  privately  held  corporation 
headquartered  in  Wichita,  Kansas. 
Through  its  subsidiaries  and  affiliates, 
Koch  markets  natural  gas,  natural  gas 
transportation,  chemicals,  petroleum 
products,  minerals,  and  financial 
services.  Koch  conducts  its  natural  gas 
business  through  Koch  Entergy  Trading 
and  Gulf  South.  Koch  Entergy  Trading 
markets  nat\u-al  gas,  electric  power,  and 
weather  derivatives.  Gulf  South  owns 
and  operates  the  Gulf  South  pipeline 
(formerly  known  as  the  Koch  Gateway 
pipeline).  The  Gulf  South  pipeline 
consists  of  about  10,000  miles  of  natural 
gas  pipeline  serving  parts  of  the  states 
of  Texas,  Louisiana,  Mississippi, 
Alabama  and  Florida. 

On  May  26.  2000.  Entergy  and  Koch 
entered  into  an  agreement  to  form  EKLP. 
Pursuant  to  that  agreement,  EKLP  will 
acquire,  among  other  things,  Entergy 
Power  Marketing  Corporation  (Entergy's 
subsidiary  that  markets  electricity  and 
gas  in  the  United  States)  and  Gulf  South 
and  Koch  Entergy  Trading  from  Koch. 
As  a  result  of  the  joint  venture 
agreement,  Entei;gy  will  own  50  percent 
of  Gulf  South  and  Koch  Entergy 
Trading. 

IH.  The  Complaint 

The  Complaint  alleges  that 
consummation  of  the  joint  ventiire 
agreement  would  violate  Section  5  of 
the  Federal  Trade  Commission  Act,  as 
amended.  15  U.S.C.  45.  and  Section  7  of 
the  Clayton  Act.  as  amended.  15  U.S.C. 
18.  The  Complaint  alleges  two  markets 
in  which  the  proposed  joint  venture  is 
likely  to  lessen  competitive  discipline 
on  prices  substantially:  the  sale  of 
electricity  to  consumers  in  areas  of 
Louisiana  and  western  Mississippi 
where  Entergy  subsidiaries  are  the 
regulated  electric  utilities  (Count  I);  and 
the  distribution  of  natiu^  gas  to 
consumers  in  New  Orleans  and  Baton 
Rouge,  where  Entergy  subsidiaries  are 
the  regulated  natural  gas  distribution 
utilities  (Count  II).  The  Complaint 
alleges  that  prices  in  these  relevant 
markets  are  "likely  to  rise  as  a  result  of 
Entergy  passing  on  inflated  costs  for 
natural  gas  transportation  to  consumers 
and  the  difficulties  that  regulators  will 
have  in  reviewing  and  challenging 
Entergy's  purchase  of  natural  gas 
transportation." 

According  to  the  Complaint,  Entergy, 
through  its  regulated  subsidiaries,  has 
the  exclusive  right  to  sell  retail 
electricity  in  parts  of  Louisiana  and 
Mississippi.  Entergy  subsidiaries  also 
have  the  exclusive  right  to  distribute 
natural  gas  in  New  Orleans  and  Baton 


Rouge.  Louisiana.  Entergy  purchases 
substantial  quantities  of  natural  gas 
transportation  for  its  regulated 
subsidiaries.   ... 

Under  the  current  regulatory 
framework  of  the  States  of  Louisiana 
and  Mississippi  and  the  City  of  New 
Orleans,  Entergy  is  permitted,  subject  to 
review,  to  recover  100  percent  of  the 
cost  of  natural  gas  transportation 
purchased  for  its  natural  gas  and  electric 
utilities  by  passing  on  this  cost  directly 
to  consumers.  The  Complaint  alleges 
that,  once  Entergy  shares  in  the  profits 
of  Gulf  South,  it  will  have  the  incentive 
and  ability,  and  is  therefore  likely,  to 
pay  higher  prices  for  the  transportation 
of  Gulf  South,  and  purchase  a  level  of 
transportation  service  from  Gulf  South 
above  what  is  necessary  for  effective 
operation  of  Entergy's  utilities. 

The  Complaint  alleges  that  after  EKLP 
acquires  the  Gulf  South  pipeline  it 
would  be  difficult  for  state  and  local 
regulators  to  determine  whether  Entergy 
improperly  incurred  inflation  costs  of 
natural  gas  transportation  than  before 
the  transaction.  Entergy's  natural  gas 
transportation  purchasing  decisions 
involve  the  consideration  of  multiple 
factors;  the  process  by  which  Entergy 
purchases  gas  transportation  is  not 
transparent;  and  existing  market 
benchmarks  are  inadeqiiate  to  assist 
regulators  in  determining  whether  the 
cost  was  prudently  incurred.  Entergy's 
ownership  of  EKLP  and  the  Gulf  South 
pipeline  increases  Entergy's  incentive  to 
evade  regulation  and  therefore,  it  is 
more  likely  that  regulators  will  need  to 
address  such  evasion. 

A^.  Terms  of  the  Order 

The  Order  issued  by  the  Commission 
remedies  the  alleged  anticompetitive 
effects  of  the  proposed  joint  venture  by 
establishing  a  transparent  process  that 
will  increase  the  potential  for 
competition  and  provide  a  benchmark 
that  will  make  it  easier  for  regulators  to 
detect  possible  rate  evasion.  The  Order 
affects  how  Entergy  purchases  its  gas 
supply,  whether  it  purchases  pipeline 
transportation  to  deliver  natural  gas  to 
facilities  operated  by  its  regulated 
utilities  or  it  purchases  delivered 
natural  gas. 

The  Order  recognizes  Entergy's 
requirement  to  purchase  a  flexible, 
reliable,  and  economical  gas  supply.  For 
this  reason,  this  Order  provisions  are 
tailored  to  reflect  the  duration  of 
Entergy's  contracts.  Paragraph  II.  B.  of 
the  Order  applies  to  long-term  (over 
three  months)  and  short-term  purchases 
(longer  than  one  day  but  less  than  or 
equal  to  three  months)  and  requires 
Entergy  to  prepare  a  written  plan  before 
requesting  proposals  for  gas  supply. 


This  plan  must  include,  among  other 
things,  a  statement  explaining  the  goals 
Entergy  is  attempting  to  achieve  [e.g., 
reliable  supply  of  gas  at  certain  plants). 
These  planning  docimients  will  allow 
state  and  local  regulators  to  compare 
actual  pim:hases  with  Entergy's 
forecasted  gas  supply  requirements. 
The  Order  also  requires  Entergy  to 
post  information  about  its  gas  supply 
requirements  on  its  website.  The 
information  posted  and  the  timing  of  the 
post  are  based  on  the  duration  of  the  ^ 
contract  terms  and  the  pace  of  the 
market  activity.  For  long-term  purchases 
(Paragraph  n.C.l.),  Entergy  must  post  a 
request  for  proposal  ("RFP")  where  each 
RFP  must  contain,  among  other  things, 
the  criteria  that  suppliers  must  satisfy  to 
be  eligible  for  consideration  and  the 
types  of  services,  the  amoimt  of  gas,  and 
the  duration  of  the  contract.  Entergy 
must  post  this  RFP  at  least  30  days 
before  any  purchase  under  a  contract 
whose  term  is  one  year  or  more,  and  at    . 
least  14  days  in  advance  of  any 
purchase  under  a  contract  whose  term  is 
between  three  months  and  one  year. 
These  time  frames  provide  suppliers 
with  adequate  time  to  prepare  their 
bids,  without  causing  unnecessary 
delay.  Further,  the  Order  requires 
Entergy  to  provide  requests  for 
proposals  to  any  potential  supplier 
upon  its  request,  and  to  consider  any 
proposal  for  any  potential  supplier. 

Tne  process  is  similar  for  snort-term 
purchases  (Paragraph  II.C.2.).  Entergy 
must  post  this  information  at  least  72 
hours  before  considering  any  proposal 
for  a  term  of  at  least  one  month.  As  with 
long-term  purchases,  the  Order  requires 
EKLP  to  ensure  that  Gulf  South  posts 
each  announcement  on  its  electronic 
bulletin  board  before  submitting  a 
proposal  to  Entergy,  and  requires 
Entergy  to  consider  all  proposals  from 
any  potential  supplier.  The  order 
requires  Entergy  to  create  a  log  for  all 
short-term  purchases  documenting  the 
date,  time,  seller,  and  terms  of  all  offers 
received,  and  indicating  the  selected 
proposals(s). 

For  daily  purchases,  (Paragraph 
n.C.3),  the  Order  requires  Entergy  to 
publish  on  its  website  its  intention  to 
purchase  gas  supplies  at  various  receipt 
and  delivery  points.  The  information 
contained  in  this  notice  is  more  limited 
than  the  requests  that  Entergy  must 
publish  for  short-term  and  long-term 
purchases.  The  Order  requires  Entergy 
to  provide  potential  suppliers,  upon 
request,  with  the  specific  terms  and 
conditions  for  which  it  seeks  to 
purchase  gas  supplies.  Entergy  must 
maintain  a  log  containing  the  same 
information  that  is  required  for  short- 
term  purchases.  The  Order  does  not 


9344 


Federal  Register / Vol.  66.  No;  26 /Wednesday,  February  7,  2001 /Notices 


require  Entergy  to  develop  a  planning 
document  for  its  daily  purchases,  which 
is  required  for  the  other  types  of 
purchases. 

These  procedures  will  create  a 
competitive,  transparent  process  that 
will  make  it  easier  for  regulators  to 
detect  whether  Entergy  purchased  gas 
supplies  at  inflated  costs.  The  planning 
dociunent  will  provide  regulators  with 
Entergy's  operational  requirements  for 
gas  and  gas  transportation.  The  open- 
solicitation  process  will  create 
competition  to  supply  Entergy  and 
establish  a  market  price  for  gas  supplies. 
Regulators  will  then  be  able  to  compare 
Entergy's  operational  requirements, 
Entergy's  purchases  and  the  market 
prices  to  identify  whether  Entergy 
purchased  gas  supplies  from  EKLP  at 
inflated  prices  or  a  level  of  service  that 
is  above  that  necessary  for  effective 
operation. 

The  Order  also  designates  Stephen  P. 
Reynolds  as  Implementation  Trustee. 
Mr.  Reynolds  has  the  expertise  to 
determine  the  precise  injformation  that 
should  be  included  in  aniUT  or  other 
solicitation  package,  or  information  to 
be  contained  in  a  gas  purchasing 
plaiming  document.  EKLP  must  bear  all 
of  the  trustee's  costs  and  expenses.  The 
Implementation  Trustee  will  serve  imtil 
the  earlier  of  one  year  or  the  date  on 
which  he  certifies  to  the  Commission 
that  the  parties  have  put  in  place 
adequate  procedures  with  the  Order  and 
the  Commission  accepts  such 
certification. 

V.  Effective  Date  of  Order  and 
Opportunity  for  Public  Comments 

The  Commission  issued  the 
Complaint  and  the  Decision  and  Order, 
and  served  them  upon  the  respondents; 
at  the  same  time  it  accepted  the  Consent 
Agreement  for  public  comment.  As  a 
result  of  this  action,  the  Order  has 
already  become  effective.  The 
Commission,  in  August  1999,  adopted 
procedures  to  allow  for  immediate 
effectiveness  of  an  Order  prior  to  a 
public  comment  period.  The 
Commission  aimounced  that  it 
"contemplates  doing  so  only  in 
exceptional  cases  where,  for  example,  it 
beheves  that  the  allegedly  unlawful 
conduct  to  be  prohibited  threatens 
substantial  and  imminent  public  harm." 
65  PR  46267  (1999). 

This  case  is  an  appropriate  one  in 
which  to  issue  a  final  order  before 
receiving  public  comment  because  it 
preserves  an  effective  remedy  for  the 
Commission  by  subjecting  the 
respondents  to  civil  penalties  for  failing 
to  comply  with  the  Order.  This  ensures 
that  the  safeguards  embodied  in  the 
Order  will  be  implemented  on  schedule. 


The  Order  has  also  been  placed  on  the 
public  record  for  30  days  for  receipt  of 
comments  by  interested  persons,  and 
comments  received  during' this  period 
will  become  part  of  the  public  record. 
Thereafter,  the  Commission  will  review 
the  Order,  and  may  determine,  on  the 
basis  of  the  comments  or  otherwise,  that 
the  Order  should  be  modified.^ 

The  Commission  anticipates  that  the 
Order,  as  issued,  will  resolve  the 
competitive  problems  alleged  in  the 
Complaint.  The  purpose  of  this  analysis 
is  to  invite  public  comment  on  the 
Order  to  aid  the  Commission  in 
determing  whether  to  modify  the  Order 
in  any  respect.  This  analysis  is  not 
intended  to  constitute  an  official 
interpretation  of  the  Order,  nor  is  it 
intended  to  modify  the  terms  of  the 
Order  in  any  way. 

By  direction  of  the  Ckimmission. 
Donald  S.  Clark, 
Secretary. 

(FR  Doc.  01-3191  Filed  2-6-01;  8:45  am] 
aaxmc  CODE  67S0-01-M 


FEDERAL  TRADE  COMMISSK>N 

[File  No.  002  3015] 

Indigo  Investment  Systems,  Inc.,  et  al.; 
Analysis  to  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACnON:  Proposed  Consent  Agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  setUes  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — ^that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  February  26,  2001. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  600  Pennsylvania  Ave.,  NW., 
Washington,  DC  20580. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Janet  Evans,  FTC/S-4002,  600 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20580.  (202)  326-2125. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 


'  If  the  respondents  do  not  agree  to  such 
modifications,  the  Conunission  may  (1)  initiate  a 
proceeding  to  reopen  and  modify  the  Order  in 
accordance  with  Rule  3.72(b).  16  CFR  3.72(b),  or  (2) 
commence  a  new  administrative  proceeding  by 
issuing  an  administrative  complaint  in  accordance 
with  Rule  3.11. 16  CFR  3.11.  See  16  CFR  2.34(e)(2). 


Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  §  2.34  of  the  Commission's  rules 
of  practise  (16  CFR  2.34),  notice  is 
hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  thirty  (30)  days.  The  following 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the  FTC 
Home  Page  (for  January  25,  2001),  on 
the  World  Wide  Web.  at  "http:// 
www.ftc.gov/os/2001/01/index.htm."  A 
paper  copy  can  be  obtained  from  the 
FTC  Public  Reference  Room,  Room  H- 
130,  600  Pennsylvania  Avenue,  NW., 
Washington,  DC  20580,  either  in  person 
or  by  calling  (202)  326-3627. 

Public  comment  is  invited.  Comments 
should  be  directed  to:  FTC/Office  of  the 
Secretary,  Room  159,  600  Pennsylvania. 
Ave.,  NW,  Washington,  DC  20580,  Two 
paper  copies  of  each  comment  should 
be  filed,  and  should  be  accompanied,  if 
possible,  by  a  3V2  inch  diskette 
containing  an  electronic  copy  of  the 
comment.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
cop)ring  at  its  principal  office  in 
accordance  with  §  4.9(b)(6)(ii)  of  the 
Commission's  rules  of  practice  (16  CFR 
4.9(b)(6)(ii)). 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  containing  a  consent  order 
from  Indigo  Investment  Systems.  Inc.,  a 
corporation,  and  Frank  Alfonso,  its  CEO 
(together,  "respondents")  settiing 
charges  that  they  engaged  in  a  deceptive 
advertising  campaign  for  Indigo,  a  stock 
trading  program. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  thirty 
(30)  days  for  receipt  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  thirty  (30)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received, 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

Respondents  sold  Indigo  through  ads 
in  various  media,  including  investment 
magazines,  Internet  banner  ads,  and 
three  websites:  www.microstar- 
reserach.com,  www.msindigo.com,  and 
www.indigoinve8tor.com.  According  to 
the  FTC  complaint,  respondents' 
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advertising  falsely  represented  that 
Indigo  earnings  data  described  in  the 
ads  represent  trades  that  were  actually 
made  and  that  resulted  in  the  profits 
stated  in  the  advertisements;  that  the 
annual  returns  for  the  years  1990 
through  1999  enimierated  in  the 
advertisements  were  actually  achieved 
by  users  of  respondents'  Indigo  trading 
program;  and  that  users  of  respondents' 
Indigo  investment  trading  program  can 
reasonably  expect  to  trade  with  little 
financial  risk.  According  to  the 
complaint,  the  Inidgo  earnings  data 
described  on  the  site  do  not  represent 
trades  that  were  actually  made  and  that 
resulted  in  the  profits  stated  in  the 
advertisements;  instead,  the  data 
represent  results  of  hypothetical  trading 
and  are  prepared  with  the  benefit  of 
hindsight  using  historical  data.  The 
annual  returns  for  the  years  1990 
through  1999  enumerated  in  the 
advertisements  were  not  actually 
achieved  by  users  of  respondents' 
Indigo  trading  program;  instead,  the 
annual  returns  are  based  upon 
hypothetical  trades  using  historical 
data.  Indeed,  respondents'  Indigo 
trading  program  did  not  exist  until 
1995.  Additionally,  the  complaint 
alleges,  users  of  respondents'  Indigo 
trading  program  cannot  reasonably 
exjwct  to  trade  with  little  financial  risk; 
indeed,  consvimers  who  trade  in  stocks 
risk  a  substantial  loss  of  capital,  and 
trading  some  Indigo  models  represents  a 
high  risk  speculative  investment. 

The  complaint  further  alleges  that 
respondents  made  several 
unsubstantiated  claims.  It  alleges  that 
respondents'  advertising  represented 
that  most  users  of  respondents'  Indigo 
trading  program  who  have  invested  in 
conservative  portfolios  have  achieved 
an  annual  return  of  40%  over  the  past 
three  years;  that  most  users  of 
respondents'  Indigo  trading  program 
who  have  invested  in  aggressive 
portfolios  with  "hot"  Internet  stocks 
have  achieved  returns  of  several 
hundred  percent;  that  testimonials 
appearing  in  the  advertisements  for 
respondents'  Indigo  trading  program 
reflect  the  typical  or  ordinary 
experience  of  members  of  the  public 
who  use  the  program;  and  that  users  of 
respondents'  Indigo  trading  program  can 
reasonably  expect  to  achieve  substantial 
profits  on  a  consistent  basis,  whether 
pursuing  a  conservative  or  aggressive 
trading  strategy.  Respondents,  however, 
lacked  a  reasonable  basis  to  substantiate 
these  claims,  according  to  the 
complaint. 

The  proposed  consent  order  contains 
provisions  designed  to  prevent 
respondents  from  engaging  in  similar 
acts  and  practices  in  the  future.  Part  I  of 


the  order  would  require,  with  regard  to 
the  sale  of  any  trading  program,  that 
respondents  posses  a  reasonable  basis 
for  future  representations  about  the 
amovmt  of  earnings,  income,  or  profit,  or 
the  rate  of  return,  that  a  user  of  such 
trading  program  could  reasonably 
expect  to  attain;  the  usual  or  typical 
earnings,  income,  profit,  or  rate  of 
return,  achieved  by  users  of  such 
trading  program  or  any  part  thereof;  or 
any  financial  benefit  or  other  benefit  of 
any  kind  fi-om  the  purchase  or  use  of 
such  trading  program. 

Part  n  of  the  order  prohibits 
respondents,  in  connection  with  sale  of 
any  trading  program,  from 
misrepresenting  that  hypothetical  or 
simulated  earnings  data  represent  actual 
trading  results;  that  users  of  such 
trading  program  can  reasonably  expect 
to  trade  with  little  risk;  or  the  extent  of 
risk  to  which  users  of  the  trading 
program  are  exposed. 

Part  in  requires  that  future  benefits 
claims  be  accompanied  by  the  statement 
that  "STOCK  [or  CURRENCY, 
OPTIONS,  ETC..  as  applicable] 
TRADING  involves  high  risks  and  YOU 
can  LOSE  a  significant  amount  of 
money."  Part  IV  prohibits  respondents 
from  representing  that  the  experience 
represented  by  any  user,  testimonial  or 
endorsement  of  the  trading  program 
represents  the  typical  or  ordinary 
experience  of  members  of  the  public 
who  use  the  trading  program  unless 
respondents  can  substantiate  the 
typicality  representation  or  they 
disclose  either  what  the  generally 
expected  results  would  be  for  users  of 
the  trading  program,  or  the  limited 
applicability  of  the  endorser's 
experience  to  what  users  may  generally 
expect  to  achieve. 

The  remaining  parts  of  the  order 
contain  standard  record  keeping,  order 
distribution,  reporting,  compliance,  and 
sunsetting  provisions. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comments  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 

By  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 

[FR  Doc.  01-3192  Filed  2-06-01;  8:45  am] 
BIUING  CODE  S7S(M>1-M 


FEDERAL  TRADE  COMMISSION 

[File  No.  992  3263] 

Sharp  Electronics  Corp.;  Analysis  to 
Aid  Public  Comment 

agency:  Federal  Trade  Commission. 
ACTION:  Proposed  Consent  Agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — ^that  would  settie  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  February  26,  2001. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  600  Pennsylvania  Ave.,  NW., 
Washington.  D.C.  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kerry  O'Brien  or  Matthew  C^ld,  Federal 
Trade  Commission,  Western  Regional 
Office.  901  Market  Street.  Suite  570.  San 
Francisco,  CA  94103.  (415)  356-5266. 
SUPPLEMENTARY  INFORMATION:  Piu^uant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  Section  2.34  of  the  Cktmmission's 
Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  thirty  (30)  days.  The  following 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the  FTC 
Home  Page  (for  January  25.  2001).  on 
the  Worid  Wide  Web,  at  "http:// 
www.ftc.gov/os/2001/01/index.htm."  A 
paper  copy  can  be  obtained  from  the 
FTC  Public  Reference  Room.  Room  H- 
130.  600  Pennsylvania  Avenue.  NW, 
Washington.  D.C.  20580,  either  in 
person  or  by  calling  (202)  326-3627. 

Public  comment  is  invited.  Comments 
should  be  directed  to:  FTC/Office  of  the 
Secretary,  Room  159,  600  Pennsylvania, 
Ave.,  NW,  Washington,  D.C.  20580.  Two 
paper  copies  of  each  comment  should 
be  filed,  and  should  be  accompanied,  if 
possible,  by  a  3V2  inch  diskette 
containing  an  electronic  copy  of  the 
comment.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
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will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  Section  4.9(b)(6)(ii)  of 
the  Commission's  Rules  of  Practice  (16 
CFR  4.9a))(6)(ii)). 

Analjrsis  of  Proposed  Conseiit  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  containing  a  consent  order 
from  Sharp  Electronics  Corporation 
("Sharp"). 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  thirty 
(30)  days  for  receipt  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  thirty  (30)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received, 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

Sharp  advertises  and  sells  the 
"Mobilon"  line  of  hand-held  personal 
computers  ("HPCs").  Sharp's  Mobilon 
HPCs,  as  well  as  similar  devices  from 
several  other  manufacturers,  use  the 
Microsoft  Windows  CE  operating 
system.  This  operating  system  and 
several  applications,  including  a  word 
processor,  a  spreadsheet,  and  a 
database,  are  installed  on  these  devices' 
ROM  board.  HPCs  are  designed  to  be 
upgradeable  to  newer  versions  of  the 
operating  system  and/or  applications 
through  the  piut:hase  and  installation  of 
a  new  ROM  board. 

This  matter  concerns  allegedly  false 
and  deceptive  advertising  of  Sharp's 
Mobilon  HPCs.  The  Commission's 
proposed  complaint  alleges  that  Sharp 
claimed  that  it  would  offer  to  its 
Mobilon  customers  an  upgrade  to  a  later 
version  of  the  Microsoft  Windows  CE 
operating  system  when  such  a  later 
version  became  available.  In  fact,  Sharp 
never  offered  to  its  Mobilon  customers 
an  upgrade  to  a  later  version  of  the 
Microsoft  Windows  CE  operating  system 
when  such  a  later  version  became 
available.  Further,  the  company 
continued  to  represent  that  its  Mobilon 
HPCs  were  upgradeable  for  several 
months  after  deciding  not  to  offer  an 
upmde. 

"rhe  proposed  consent  order  contains 
provisions  designed  to  prevent  Sharp 
from  engaging  in  similar  acts  and 
practices  in  the  future.  Part  I  of  the 
proposed  Order  prohibits  the  company 
from  misrepresenting  the  availability  of 
any  upgrade  product.  Part  II  of  the 
proposed  order  requires  Sharp  to  offer 
the  promised  upgrade  to  consumers 
who  purchased  a  Mobilon  4100,  4500, 
or  4600  handheld  PC.  Under  this 
provision,  Mobilon  owners  may  obtain 


the  upgrade  for  the  payment  of  a 
shipping  and  handling  charge  of  $10. 
Parts  III  through  VI  of  the  proposed 
order  are  reporting  and  compliance 
provisions.  Part  VII  is  a  provision 
"sxmsetting"  the  order  after  twenty 
years,  with  certain  exceptions. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 

By  the  direction  of  the  Commission. 
Donald  S.  Qark. 
Secretary. 
[FR  Doc.  01-3193  Filed  2-6-01;  8:45  am) 

BILIJNG  COOE  87S0-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Notice  of  interest  Rate  on  Overdue 
Del>ts 

January  31,  2001. 

Section  30.13  of  the  Department  of 
Health  and  Human  Services'  claims 
collection  regulations  (45  CFR  part  30) 
provides  that  the  Secretary  shall  charge 
an  annual  rate  of  interest  as  fixed  by  the 
Secretary  of  the  Treasury  after  taking 
into  consideration  private  consumer 
rates  of  interest  prevailing  on  the  date 
that  HHS  becomes  entitled  to  recovery. 
The  rate  generally  cannot  be  lower  than 
the  Department  of  Treasury's  ciurent 
value  of  funds  rate  or  the  applicable  rate 
determined  bom  the  "Schedule  of 
Certified  Interest  Rates  writh  Range  of 
Maturities."  This  rate  may  be  revised 
quarterly  by  the  Secretary  of  the 
Treasury  and  shall  be  published 
quarterly  by  the  Department  of  Health 
and  Human  Services  in  the  Federal 
Register. 

The  Secretary  of  the  Treasury  has 
certified  a  rate  of  14V8%  for  the  quarter 
ended  December  31,  2000.  This  interest 
rate  will  remain  in  effect  until  such  time 
as  the  Secretary  of  the  Treasiuy  notifies 
HHS  of  any  change. 

Dated:  January  31.  2001. 
George  Strader, 

Deputy  Assistant  Secretary,  Finance. 
IFR  Doc.  01-3154  Filed  2-6-01;  8:45  am) 
nUMG  COOe  41S0-04-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-01-19] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  639-7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
for  other  forms  of  information 
technology.  Send  comments  to  Anne 
O'Connor,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project 

Evaluating  HIV  Prevelition  Programs 
in  Community-Based  Organizations 
(CBOs) — New— The  Centers  for  Disease 
Control  and  Prevention  (CDC),  National 
Center  for  HIV,  STD.  and  TB  Prevention 
(NCHSTP)  proposes  to  develop  and  test 
a  model  of  HIV  prevention  community- 
based  organization  (CBO)  functioning 
using  a  one  time  data  collection 
questionnaire.  Each  CBO  will  be  asked 
to  answer  questions  related  to  the 
existence  and  importance  of  factors 
affecting  their  HIV  prevention 
interventions.  This  data  collection  is 
necessary  for  CDC  to  better  (a)  assess 
CBO  applications  systematically  for 
funding,  (b)  develop  materials  CBOs  can 
use  to  assess  their  own  programmatic 
needs  and  create  a  social  map  of  their 
target  populations,  including  a  CBO 
profile  of  organizational,  environmental, 
target  population,  intervention  program 
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and  accomplishments  characteristics,  (c) 
better  develop  CBO  technical  assistance 
(TA)  materials,  and  (d)  provide  TA  to 
CBOs  that  have  already  been  selected  by 
CDC  for  funding.  This  study  will  also 
yield  more  hypotheses  for  statistical 
testing,  instnmients  with  reliability  and 


validity  data  for  use  in  other  studies, 
and  a  model  that  can  be  used  and 
revised  to  meet  the  context  of  a 
particular  CBO.  The  questionnaire  will 
be  administered  to  766  CBOs  that  have 
applied  for  CDC  funding  under  program 
aimoimcements  00023,  00100,  99047, 


99091,  99092,  99096.  The  total  annual 
cost  to  respondents  is  estimated  at 
$26,044  based  on  an  average  salary  of 
$35,000  ($17.00  per  hour)  for  program 
managers. 


Respondents 


mxjet  Survey 
Total 


Uo.dl 
respondents 


766 


No.  of 
responses 

per 
respondent 


1 


Average 

burden  per 

response 

(in  hrs.) 


Total 
tMjrden 
(In  hrs.) 


1532 


1532 


Dated:  February  1,  2001. 
Nancy  Cheal, 

Acting  Associate  Director  for  Policy, 
Planning,  and  Evaluation,  Centers  for  Disease 
Control  and  Prevention  (CDC). 
[FR  Doc.  01-3178  Filed  2-6-01;  8:45  ami 

BILLINO  COOE  4163-1 S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Cliildren  and 
Families 

Delegations  of  AuttK>rity 

Notice  is  hereby  given  that  on  January 
19,  2001  the  Director  of  Child  Support 
Enforcement  redelegated  to  the  Deputy 
Commissioner  of  Child  Support 
Enforcement,  all  the  authorities 
delegated  to  the  Deputy  Director/ 
Commissioner  of  Child  Support 
Enforcement  by  the  Director  of  Child 
Support  Enforcement.  This  delegation  is 
subject  to  any  limitations  or  conditions 
contained  in  the  delegations  to  the 
Deputy  Director/Commissioner. 

Dated:  January  19.  2001. 
Olivia  A.  Golden, 

Director,  Child  Support  Enforcement. 
[FR  Doc.  01-3114  Filed  2-6-01;  8:45  am) 
BILUNG  COOE  4184-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  OOD-1651] 

Devices— Inspections  of  Medical 
Device  Manufacturers  Compliance 
Program  Guidance  Manual,  CP 
7382.845;  Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACnON:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing  the 
availability  of  a  compliance  program 
(CP)  entitled  "Inspection  of  Meddcal 
Device  Manufacturers."  This.CP  is 
intended  to  help  FDA  components  and 
industry  comply  with  FDA's  internal 
inspection  and  compliance  processes 
concerning  quality  system/good 
manufacturing  practice  (QS/GMP) 
inspections  of  manufacturers  of  medical 
devices. 

DATES:  Submit  written  comments  on 
this  CP  at  any  time. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  CP  7382.845 
"Inspections  of  Medical  Device 
Manufacturers"  to  the  Freedom  of 
Information  Office  (HFI-35),  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857.  Copies  of 
the  CP  may  also  be  downloaded  to  a 
personal  computer  with  access  to  the 
Internet.  The  Office  of  Regulatory 
Affairs  (ORA)  home  page  includes  the 
CP  and  may  be  accessed  at  http:// 
www.fda.gov/ora.  The  CP  will  be 
available  on  the  compliance  references 
page  for  ORA.  Submit  written  comments 
on  the  CP  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Technical  questions  concerning 
inspections  of  medical  device 
manufacturers:  Denise  D.  Dion,  Division 
of  Emergency  and  Investigational 
Operations  (HFC-130),  Office  of 
Regional  Operations,  Office  of 
Regulatory  Affairs,  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-«27-5645, 
FAX  301-443-6919. 

Questions  concerning  regulatory 
actions  and  all  comments:  Wes  W. 
Morgenstem,  Division  of  Program 
Operations  (HFZ-305),  Office  of 
Compliance,  Center  for  Devices  and 
Radiological  Health,  Food  and  Drug 
Administration,  5600  Fishers  Lane, 


Rockville,  MD  20857,  301-594-4699, 
FAX  301-594-4715. 
SUPPLEMENTARY  INFORMATION:  FDA  has 
renumbered  CP  7382.830  as  CP 
7382.845  and  revised  it  to  reflect  a 
change  in  the  guidance  on  how  a  QS/ 
GMP  inspection  of  a  medical  device 
manufacturer  should  be  conducted.  The 
new  inspectional  method  is  known  as 
the  quality  systems  inspection 
technique.  The  revision  to  the  CP  also 
reflects  changes  in  when  FDA  may 
consider  a  firm  out  of  compliance  with 
the  medical  device  quality  system 
regulation  (21  CFR  part  820). 

The  CP  is  intended  to  provide  policy 
and  regulatory  guidance  to  FDA's  field 
and  headquarters  staff  with  regard  to 
medical  device  manufacturer 
inspections.  It  also  contains  information 
that  may  be  useful  to  the  regulated 
industry  and  to  the  public. 

The  CP  is  being  issued  as  a  guidance 
document  and  represents  the  agency's 
current  thinking  on  the  subject.  It  does 
not  create  or  confer  any  rigbts  for  or  on 
any  person  and  does  not  operate  to  bind 
FDA  or  the  public.  FDA  published  a 
notice  making  a  draft  of  the  CP  available 
for  public  conunent  in  the  Federal 
Register  (64  FR  44024,  August  12, 
1999). 

The  agency  has  adopted  good 
guidance  practice  (GGP)  regulations  (65 
FR  56468.  September  19,  2000)  that  set 
forth  the  agency's  policies  and 
procedures  for  the  development, 
issuance,  and  use  of  guidance 
documents.  This  CP  is  issued  as  a  level 
1  guidance  consistent  with  GGP's. 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  regarding  the 
CP  entitled  "Inspections  of  Medical 
Device  Manufacturers"  at  any  time.  Two 
copies  of  any  comments  are  to  be 
submitted,  except  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
foimd  in  brackets  in  the  heading  of  this 
document.  A  copy  of  the  CP  and 
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received  comments  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  January  22,  2001. 
Ann  M.  Witt, 

Acting  Associate  Commissioner  for  Policy. 
(FR  Doc.  01-3203  Filed  2-6-01;  8:45  am] 
■LUNG  COOE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  arid  Drug  Administration 
[Docket  No.  000-1662] 

Draft  "Guidance  for  Industry:  Source 
Animal,  Product,  Preclinical,  and 
Clinical  issues  Concerning  the  Use  of 
Xenotransplantation  Products  in 
Humans;"  Availability 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  guidance 
document  entitled  "Guidance  for 
Industry:  Source  Animal,  Product, 
Preclinical,  and  Clinical  Issues 
Concerning  the  Use  of 
Xenotransplantation  Products  in 
Humans"  dated  February  2001.  The 
draft  guidance  document  is  intended  to 
provide  guidance  on  the  production, 
testing,  and  evaluation  of  products 
intended  for  use  in  xenotransplantation. 
DATES:  Submit  written  comments  on  the 
draft  guidance  to  ensure  their  adequate 
consideration  in  preparation  of  the  final 
dociunent  by  May  8,  2001. 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  draft  guidance 
entitled  "Guidance  for  Industry:  Source 
Animal,  Product.  Preclinical,  and 
Clinical  Issues  Concerning  the  Use  of 
Xenotransplantation  Products  in 
Humans"  dated  February  2001  to  the 
Office  of  Communication,  Training,  and 
Manufactxu-ers  Assistance  (HFM-40), 
Center  for  Biologies  Evaluation  and 
Research,  Food  and  Drug 
Administration,  1401  Rockville  Pike. 
Rockville,  MD  20852-1448.  Send  one 
self-addressed  adhesive  label  to  assist 
the  office  in  processing  your  requests. 
The  document  may  also  be  obtained  by 
mail  by  calling  the  CBER  Voice 
Information  System  at  1-800-835-4709 
or  301-827-1800,  or  by  fax  by  calling 
the  FAX  Information  System  at  1-888- 
CBER-FAX  or  301-827-3844.  See  die 
SUP«.EMENTARY  INFORMATION  section  for 
electronic  access  to  the  draft  guidance 
document. 


Submit  written  comments  on  the  draft 
guidance  document  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Ripley,  Center  for  Biologies 
Evaluation  and  Research  {HFM-17), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852- 
1448, 301-827-6210. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

FDA  is  annoimcing  the  availability  of 
a  draft  guidance  document  entitled 
"Guidance  for  Industry:  Source  Animal, 
Product,  Preclinical,  and  Clinical  Issues 
Concerning  the  Use  of 
Xenotransplantation  Products  in 
Humans"  dated  February  2001.  For  the 
purpose  of  the  draft  guidance 
"xenotransplantation"  refers  to  any 
procedure  that  involves  the 
transplantation,  implantation,  or 
infusion  into  a  human  recipient  of 
either:  (1)  Live  cells,  tissues,  or  organs 
&t)m  a  nonhuman  animal  source,  or  (2) 
human  body  fluids,  cells,  tissues,  or 
organs  that  have  had  ex  vivo  contact 
with  live  nonhuman  animal  cells, 
tissues,  or  organs.  This  document  is 
intended  to  provide  guidance  on  the 
production,  testing,  and  evaluation  of 
products  intended  for  use  in 
xenotransplantation.  The  draft  guidance 
includes  scientific  questions  that  shoidd 
be  addressed  by  sponsors  during 
protocol  development  and  during  the 
preparation  of  submissions  to  FDA  (e.g., 
investigational  new  drug  application 
and  biologies  license  application).  The 
topics  in  the  draft  guidance  include: 
Regulatory  responsibility;  source  animal 
and  xenotransplantation  products 
characterization;  microbiological  testing 
of  xenotransplantation  products; 
manufacturing  and  process-related  good 
manufacturing  practice  considerations 
for  harvest  and  processing  of 
xenotransplantation  products; 
preclinical  considerations  for 
xenotransplantation  products;  and 
clinical  issues  in  xenotransplantation. 

FDA  has  previously  annoimced  the 
availability  of  the  guidance  document 
entiUed  "Guidance  for  Industry:  Public 
Health  Issues  Posed  by  the  Use  of 
Nonhuman  Primate  Xenografts  in 
Humans"  dated  April  1999,  in  the 
Federal  Register  of  April  6,  1999  (64  FR 
16743).  FDA  also  announced  the 
availability  of  the  draft  guidance 
document  "Guidance  for  Industry: 
Precautionary  Measures  to  Reduce  the 
Possible  Risk  of  Transmission  of 
Zoonoses  by  Blood  and  Blood  Products 
From  Xenotransplantion  Product 


Recipients  and  Their  Contacts"  dated 
December  1999,  in  the  Federal  Register 
of  December  30,  1999  (64  FR  73562).  In 
the  future,  FDA  intends  to  finalize  the 
guidance.  Furthermore,  FDA  is 
considering  developing  draft  guidance 
to  address  various  issues  pertaining  to 
FDA's  regulation  of  transgenic  animals. 

This  draft  guidance  is  being  issued 
consistent  with  FDA's  good  guidance 
practice  regulation  (21  CFR  10.115;  65 
FR  56468,  September  19,  2000).  This 
draft  guidance  document  represents  the 
agency's  current  thinking  with  regard  to 
the  production,  testing,  and  evaluation 
of  products  intended  for  use  in 
xenotransplantation.  It  does  not  create 
or  confer  any  rights  for  or  on  any  person 
and  does  not  operate  to  bind  FDA  or  the 
public.  An  alternative  approach  may  be 
used  if  such  approach  satisfies  the 
requirements  of  the  applicable  statute, 
regulations,  or  both.  As  with  other 
guidance  docimients,  FDA  does  not 
intend  this  document  to  be  all-inclusive 
and  cautions  that  not  all  information 
may  be  applicable  to  all  situations.  The 
draft  guidance  document  is  intended  to 
provide  information  and  does  not  set 
forth  requirements. 

n.  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  regarding  this 
draft  guidance  docimient.  Submit 
written  comments  to  ensure  adequate 
consideration  in  preparation  of  the  final 
docimient  by  May  8,  2001.  Two  copies 
of  any  comments  are  to  be  submitted, 
except  individuals  may  submit  one 
copy.  Comments  should  be  identified 
with  the  docket  number  found  in  the 
brackets  in  the  heading  of  this 
document.  A  copy  of  the  document  and 
received  comments  are  available  for 
public  examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

m.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  document  at  http:// 
www.fda.gov/cber/guidelines.htm. 

Dated:  December  26,  2000. 
Margaret  M.  Potzel, 
Associate  Commissioner  for  Policy. 
(FR  Doc.  01-3202  Filed  2-6-01;  8:45  am) 
BMJJNG  COOE  4160-01-F 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
[HCFA-3054-N] 

Mledicare  Program;  Renewal  of  the 
lAedicare  Coverage  Advisory 
Committee  (IMCAC) 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
renewal  of  the  Medicare  Coverage 
Advisory  Committee  (MCAC).  The 
MCAC  advises  the  Secretary  of  the 
Department  of  Health  and  Human 
Services  (the  Secretary)  and  the 
Administrator  of  the  Health  Care 
Financing  Administration,  as  requested 
by  the  Secretary,  whether  medical  items 
and  services  are  reasonable  and 
necessary  under  Tide  XVIII  of  the  Social 
Security  Act.  This  notice  annoimces  the 
signing  of  the  MCAC  charter  renewal  by 
the  Secretary  on  November  24,  2000. 
The  charter  will  terminate  on  November 
24,  2002,  unless  renewed  by  the 
Secretary. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Brocato-Simons,  Office  of 
Clinical  Standards  and  Quality,  HCFA, 
7500  Secxirity  Boulevard,  Mail  Stop  S3- 
02-01,  Baltimore,  MD  21244,  410-786- 
0261, or  E- 
mail  pbrocatosimons@hcfa.gov. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

On  December  14,  1998,  we  published 
a  notice  in  the  Federal  Register  (63  FR 
68780)  announcing  the  establishment  of 
the  Medicare  Coverage  Advisory 
Committee  (MCAC).  The  charter  for  the 
MCAC  was  signed  by  the  Secretary  on 
November  24.  1998. 

The  MCAC,  chartered  under  42  U.S.C. 
217(a),  section  222  of  the  Public  Health 
Service  Act,  as  amended,  is  governed  by 
the  provisions  of  the  Federal  Advisory 
Committee  Act  (FACA)  (Public  Law  92- 
463  as  amended  (5  U.S.C.  Appendix  2)), 
which  sets  forth  standards  for  the 
formulation  and  use  of  advisory 
committees. 

The  MCAC  consists  of  6  specialty 
panels  and  an  executive  committee  (EC), 
with  a  total  of  120  appointed  members 
from  authorities  in  clinical  and 
administrative  medicine,  biologic  and 


physical  sciences,  public  health 
administration,  health  care  data  and 
information  management  and  analysis, 
the  economics  of  health  care,  medical 
ethics,  and  other  related  professions. 
The  MCAC,  functioning  on  its  panel 
basis,  reviews  and  evaluates  medical 
literature,  reviews  technical 
assessments,  and  examines  data  and 
information  on  the  effectiveness  and 
appropriateness  of  medical  items  and 
services  that  are  covered  or  eligible  for 
coverage  under  Medicare.  The  panels 
work  from  an  agenda  provided  by  the 
MCAC  that  lists  specific  issues.  "The 
panels  develop  technical  advice  to  be 
reviewed  and  ratified  by  the  EC  to  assist 
us  in  determining  reasonable  and 
necessary  applications  of  medical 
services  and  technology. 

n.  Provisions  of  This  Notice 

This  notice  announces  the  signing  of 
the  MCAC  charter  renewal  by  the 
Secretary  on  November  24,  2000.  The 
charter  will  terminate  on  November  24, 
2002,  imless  renewed  by  the  Secretary. 

m.  Copies  of  the  Charter 

You  may  obtain  a  copy  of  the 
Secretary's  Charter  for  the  MCAC  by 
submitting  a  request  to  Maria  Ellis, 
Office  of  Clinical  Standards  and 
Quality,  Health  Care  Financing 
Administration,  7500  Security  Blvd., 
Mail  Stop  S3-02-01,  Baltimore,  MD 
21244,  410-786-0309,  or  E-mail  the 
request  to  mellis@hcfa.gov. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance;  and  Program  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  January  29,  2001. 
Michael  McMullan, 

Acting  Deputy  Administrator.  Health  Care 
Financing  Administration. 
[FR  Doc.  01-3121  Filed  2-6-01;  8:45  am) 
HLUNG  COOE  4120-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

Periodically,  the  Health  Resoim:es 
and  Services  Administration  (HRSA) 


publishes  abstracts  of  information 
collection  requests  imder  review  by  the 
Office  of  Management  and  Budget,  in 
compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  the 
clearance  requests  submitted  to  OMB  for 
review,  call  the  HRSA  Reports 
Clearance  Office  on  (301)-443-1129. 

The  following  request  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  under  the 
Paperwork  Reduction  Act  of  1995: 

Proposed  Project:  The  Nursing 
Education  Loan  Repayment  Program 
Application  (OMB  No.  0915-0140)— 
Revision 

This  is  a  request  for  revision  of  the 
application  form  for  the  Nm^ing 
Education  Loan  Repayment  Program 
(NELRP).  The  NELRP  was  originally 
authorized  by  42  U.S.C.  297b{h)  (section 
836(h)  of  the  Public  Health  Service  Act) 
as  amended  by  Pub.  L.  100-607, 
November  4,  1988.  The  NELRP  is 
currentiy  authorized  by  42  U.S.C.  297(n) 
(section  846  of  the  Public  Health  Service 
Act)  as  amended  by  Pub.  L.  102-408, 
October  13,  1992. 

Under  the  NELRP,  registered  nm^es 
are  offered  the  opportunity  to  enter  into 
a  contractual  agreement  with  the 
Secretary,  imder  which  the  Public 
Health  Service  agrees  to  repay  the 
nurses'  indebtedness  for  nursing 
education.  In  exchange,  the  nurses  agree 
to  serve  for  a  specified  period  of  time  in 
certain  types  of  health  facilities 
identified  in  the  statute. 

Nurse  educational  loan  repayment 
contracts  will  be  approved  by  the 
Secretary  for  eligible  nurses  who  have 
incurred  previous  monetary 
indebtedness  by  accepting  a  loan  for 
nursing  education  costs  from  a  bank, 
credit  union,  savings  and  loan 
association.  Government  agency  or 
program,  school,  or  other  lender  that 
meets  NELRP  criteria.  Approval  is 
requested  for  the  application  form.  The 
application  form  requires  information 
from  two  types  of  respondents: 

a.  Applicants  must  provide 
information  on  the  proposed  service  site 
and  on  all  nursing  education  loans  for 
which  reimbursement  is  requested,  and 

b.  For  those  applicants  accepted  into 
the  NELRP,  lenders  must  provide 
information  on  loan  status  for  all  loans 
accepted  for  repayment. 


Estimates  of  Annualized  Hour  Burden 


Fomi/regulatory  requirement 


NELRP  Application  

Loan  Verification  Form 


Numt)er  of 
respondents 


1,000 
50 


Responses 

per 
respondents 


Hours  per 
response 


Total  txjrden 
iKXjrs 


1 
.25 


1,000 
50 
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Estimates  of  Annualized  Hour  Burden— Continued 

- 

Form/regulatory  requirement 

Number  of 
respondents 

Responses 

per 
respondents 

Hours  per 
response 

Total  burden 
hours 

Total  

1.050 

1,050 

Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
John  Morrall,  Human  Resources  and 
Housing  Branch,  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  Room  10235,  Washington,  DC 
20503. 

Dated:  February  1 .  2001 . 

Jane  M.  Harrison, 

Director,  Division  of  Policy  Review  and 
Coordination. 

|FR  Doc.  01-3125  Filed  2-6-01;  8:45  am) 

BIUJNG  CODE  4160-1 5-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Fiscal  Year  (FY)  2001  Funding 
Opportunities 

agency:  Substance  Abuse  and  Mented 
Health  Services  Administration,  HHS. 
ACTION:  Notice  of  funding  availability. 

summary:  The  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  Center  for  Substance  Abuse 
Prevention  (CSAP)  annoimces  the 


availability  of  FY  2001  funds  for  grants 
for  the  following  activity.  This  notice  is 
not  a  complete  description  of  the 
activity;  potential  applicants  must 
obtain  a  copy  of  the  Program 
Announcement,  including  Part  1,  CSAP 
Cooperative  Agreement  for  the 
Southeast  Center  for  the  Application  of 
Prevention  Technologies,  and  Part  II, 
General  Policies  and  Procedures 
Applicable  to  all  SAMHSA  Applications 
for  Discretionary  Grants  and 
Cooperative  Agreements,  before 
preparing  and  submitting  an 
application. 


Activity 

Application  deadline 

Est.  funds  FY 
2001 

Est.  No.  of 
awards 

Project  period 

Cooperative  Agreement  for  the  Souttieast  Center  for  ttie  Ap- 
plication of  Prevention  Technologies. 

March  22,  2001  

$1,500,000 

1 

2  years 

The  actual  amoimt  available  for  the 
award  may  vary,  depending  on 
unanticipated  program  requirements 
and  the  number  and  quality  of 
applications  received.  FY  2001  funds  for 
the  activity  discussed  in  this 
announcement  were  appropriated  by  the 
Congress  imder  Public  Law  106-310. 
SAMHSA's  policies  and  procedures  for 
peer  review  and  Advisory  Council 
review  of  grant  and  cooperative 
agreement  applications  were  published 
in  the  Federal  Register  (Vol.  58,  No. 
126.  page  35962)  on  July  2, 1993. 

General  Instructions:  Applicants  must 
use  application  form  PHS  5161-1  (Rev. 
7/00).  The  application  kit  contains  the 
two-part  application  materials 
(complete  programmatic  guidance  and 
instructions  for  preparing  and 
submitting  applications),  the  PHS  5161- 
1  which  includes  Standard  Form  424 
(Face  Page),  and  other  dociunentation 
and  forms.  Application  kits  may  be 
obtained  from:  National  Clearinghouse 
for  Alcohol  and  Drug  Information 
(NCADI),  P.O.  Box  2345,  Rockville,  MD 
20847-2345.  Telephone:  1-800-729- 
6686. 

The  PHS  5161-1  application  form  and 
the  full  text  of  the  activity  are  also 
available  electronically  via  SAMHSA's 
Worid  Wide  Web  Home  Page:  http:// 
www.samhsa.gov. 

When  requesting  an  application  kit, 
the  applicant  must  specify  the  particular 
activity  for  which  detailed  information 
is  desired.  All  information  necessary  to 


apply,  including  where  to  submit 
applications  and  application  deadline 
instructions,  are  included  in  the 
application  kit. 

Purpose:  The  cooperative  agreement 
for  SE  Center  for  Application  of 
Prevention  Technology,  number  SPOl- 
001,  referred  to  as  "The  SE  CAPT," 
solicits  applications  for  projects  that 
provide  clients  with  technical  assistance 
and  training  in  order  to  apply 
consistentiy  the  latest  research-based 
knowledge  about  effective  substance 
abuse  prevention  programs,  practices, 
and  policies. 

Eligible  Applicants:  Applications  may 
be  submitted  by  public  and  private 
domestic  nonprofit  entities  such  as 
units  of  State  or  local  government, 
community-based  organizations, 
universities,  colleges,  and  hospitals. 
Applicants  must  be  physically  located 
within  the  National  Prevention 
Network's  Southeast  Region. 

Amount:  CSAP  is  making  $1.5  million 
available  to  support  one  award  under 
this  GFA  in  FY  2001.  This  $1.5  million 
amoimt  may  be  increased  using  CSAP 
and  other  funds  in  each  year  of  the 
project  up  to  a  total  of  $3  million. 
Actual  funding  levels  for  each  budget 
period  may  be  significantly  augmented 
on  a  discretionary  basis  if  current 
exploratory  talks  with  other  federal 
agencies  sharing  our  interest  in 
substance  abuse  prevention  result  in 
interagency  agreements  transferring 
funds  to  us  for  this  program's  use.  There 


may  be  no  such  increases.  However, 
under  optimum  conditions,  substantial 
increases  of  funding  in  any  given  year 
are  possible.  Such  increases  would  be 
for  the  purpose  of  providing  the  same 
services  to  the  same  clients  with  greater 
frequency  or  to  additional  clients.  All 
potential  applicants  should  also  be 
aware  that  any  expansion  based  on 
interagency  agreements  for  this  purpose 
will  not  be  competed  but  will  be  limited 
to  the  applicant  funded  under  this 
annoimcement. 

Period  of  Support:  Support  may  be 
requested  for  a  period  of  up  to  two 
years.  An  annual  award  will  be  made 
subject  to  continued  availability  of 
funds  and  progress  achieved. 

Criteria  for  Review  and  Funding: 

General  Review  Criteria:  Competing 
applications  requesting  funding  under 
this  activity  will  be  reviewed  for 
technical  merit  in  accordance  with 
established  PHS/SAMHSA  peer  review 
procedures.  Review  criteria  that  will  be 
used  by  the  peer  review  groups  are 
specified  in  the  application  guidance 
material. 

Award  Criteria  for  Scored 
Applications:  Applications  will  be 
considered  for  funding  on  the  basis  of 
their  overall  technical  merit  as 
determined  through  the  peer  review 
group  and  the  appropriate  National 
Advisory  Council  review  process. 

Availability  of  funds  will  also  be  an 
award  criteria.  Additional  award  criteria 
specific  to  the  programmatic  activity 
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may  be  included  in  the  application 
guidance  materials. 

Catalog  of  Federal  Domestic 
Assistance  Number:  93.230. 

Program  Contact:  For  questions 
concerning  program  issues,  contact: 
Ms.  Luisa  del  Carmen  Pollard,  M.A., 
Division  of  Prevention  Application 
and  Education,  CSAP,  SAMHSA, 
Rockwall  n.  Suite  800,  5600  Fishers 
Lane,  Rockville,  MD  20857, 
Telephone:  301/443-6728 
or 
Jon  Rolf,  Ph.D.,  Division  of  Prevention 
Application  and  Education,  CSAP, 
SAMHSA,  Rockwall  II,  Suite  800, 
5600  Fishers  Lane,  Rockville,  MD 
20857,  Telephone:  301/443-0380. 
For  questions  regarding  grants 
management  issues,  contact:  Edna 
Frazier.  Division  of  Grants  Management. 
OPS,  SAMHSA,  Rockwall  U,  Suite  640, 
5600  Fishers  Lane,  RockviUe,  Maryland 
20857,  (301)443-6816. 

Public  Health  System  Reporting 
Requirements:  The  Public  Health 
System  Impact  Statement  (PHSIS)  is 
intended  to  keep  State  and  local  health 
officials  apprised  of  proposed  health 
services  grant  and  cooperative 
agreement  applications  submitted  by 
community-based  nongovernmental 
organizations  within  their  jurisdictions. 
Community-based  nongovernmental 
service  providers  who  are  not 
transmitting  their  applications  through 
the  State  must  submit  a  PHSIS  to  the 
head(s)  of  the  appropriate  State  and 
local  health  agencies  in  the  area(s)  to  be 
affected  not  later  than  the  pertinent 
receipt  date  for  applications.  This 
PHSIS  consists  of  the  following 
information: 

a.  A  copy  of  the  face  page  of  the 
application  (Standard  form  424). 

b.  A  summary  of  the  project  (PHSIS). 
not  to  exceed  one  page,  which  provides: 

(1)  A  description  of  the  population  to 
be  served. 

(2)  A  summary  of  the  services  to  be 
provided. 


(3)  A  description  of  the  coordination 
planned  with  the  appropriate  State  or 
local  health  agencies. 

State  and  local  governments  and 
Indian  Tribal  Authority  applicants  are 
not  subject  to  the  Public  Health  System 
Reporting  Requirements. 

Application  guidance  materials  will 
specify  if  a  particular  FY  2001  activity 
is  subject  to  the  Public  Health  System 
Reporting  Requirements. 

PHS  Non-use  of  Tobacco  Policy 
Statement:  The  PHS  strongly  encourages 
all  grant  and  contract  recipients  to 
provide  a  smoke-free  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  In  addition,  Public  Law  103- 
227.  the  Pro-Children  Act  of  1994. 
prohibits  smoking  in  certain  facilities   ' 
(or  in  some  cases,  any  portion  of  a 
facility)  in  which  regular  or  routine 
education,  library,  day  care,  health  care, 
or  early  childhood  development 
services  are  provided  to  children.  This 
is  consistent  with  the  PHS  mission  to 
protect  and  advance  the  physical  and 
mental  health  of  the  American  people. 

Executive  Order  12372:  Applications 
submitted  in  response  to  the  FY  2001 
activity  listed  above  are  subject  to  the 
intergovernmental  review  requirements 
of  Executive  Order  12372,  as 
implemented  through  DHHS  regulations 
at  45  CFR  part  100.  E.O.  12372  sets  up 
a  system  for  State  and  local  government 
review  of  applications  for  Federal 
financial  assistance.  Applicants  (other 
than  Federally  recognized  Indian  tribal 
governments)  should  contact  the  State's 
Single  Point  of  Contact  (SPOC)  as  early 
as  possible  to  alert  them  to  the 
prospective  application(s)  and  to  receive 
any  necessary  instructions  on  the  State's 
review  process.  For  proposed  projects 
serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
of  each  affected  State.  A  ciuxent  listing 
of  SPOCs  is  included  in  the  application 
guidance  materials.  The  SPOC  should 
send  any  State  review  process 
recommendations  directly  to:  Division 


of  Extramiual  Activities,  Policy,  and 
Review,  Substance  Abuse  and  Mental 
Health  Services  Administration, 
Parklawn  Building,  Room  17-89,  5600 
Fishers  Lane,  Rockville,  Maryland 
20857. 

The  due  date  for  State  review  process 
recommendations  is  no  later  than  60 
days  after  the  specified  deadline  date  for 
the  receipt  of  applications.  SAMHSA 
does  not  guarantee  to  accommodate  or 
explain  SPOC  comments  that  are 
received  after  the  60-day  cut-off. 

Dated:  January  31,  2001. 
Richard  Kopanda, 
Executive  Officer.  SAMHSA. 
(FR  Doc.  01-3124  Filed  2-6-01;  8:45  am) 
BILLING  CODE  41S2-20-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Fiscal  Year  (FY)  2001  Funding 
Opportunities 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS. 

ACTION:  Notice  of  funding  availability. 

SUMMARY:  The  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  Center  for  Substance  Abuse 
Treatment  (CSAT)  announces  the 
availability  of  FY  2001  funds  for  grants 
for  the  following  activity.  This  notice  is 
not  a  complete  description  of  the 
activity;  potential  applicants  must 
obtain  a  copy  of  the  Program 
Announcement,  including  Part  I, 
Implementation  of  Community-Based 
Practice/Research  CoUaboratives,  and 
Part  II,  General  Policies  and  Procedures 
Applicable  to  all  SAMHSA  Applications 
for  Discretionary  Grants  and 
Cooperative  Agreements,  before 
preparing  and  submitting  an 
application. 


Activity 


Implementation    of    Community-Based    Practice/Research 
Collaboratives. 


Application  deadline 


May  4,  2001 


Est.  funds  FY 
2001 


$2,400,000 


Est.  No.  of 
awards 


Project  period 


6-7 


3  years 


The  actual  amoimt  available  for  the 
award  may  vary,  depending  on 
imanticipated  program  requirements 
and  the  number  and  quality  of 
applications  received.  FY  2001  funds  for 
the  activity  discussed  in  this 
announcement  were  appropriated  by  the 
Congress  imder  Public  Law  106-310. 
SAMHSA's  policies  and  procedures  for 


peer  review  and  Advisory  Coimcil 
review  of  grant  and  cooperative 
agreement  applications  were  published 
in  the  Federal  Register  (Vol.  58,  No.  126 
page  35962)  on  July  2, 1993. 

General  Instructions:  Applicants  must 
use  application  form  PHS  5161-1  (Rev. 
7/00).  The  application  kit  contains  the 
two-part  application  materials 


(complete  programmatic  guidance  and 
instructions  for  preparing  and 
submitting  applications),  the  PHS  5161- 
1  which  includes  Standard  Form  424 
(Face  Page),  and  other  documentation 
and  forms.  Application  kits  may  be 
obtained  from:  National  Clearinghouse 
for  Alcohol  and  Drug  Information 
(NCADI),  P.O.  Box  2345,  Rockville.  MD 
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20847-2345.  Telephone:  l-«00-729- 
6686. 

The  PHS^  161-1  application  form  and 
the  full  text  of  the  activity  are  also 
available  electronically  via  SAMHSA's 
World  Wide  Web  Home  Page:  http:// 
www.samhsa.gov. 

When  requesting  an  application  kit, 
the  applicant  must  specify  the  particular 
activity  for  which  detailed  information 
is  desired.  All  information  necessary  to 
apply,  including  where  to  submit 
applications  and  application  deadline 
instructions,  are  included  in  the 
application  kit. 

Purpose:  The  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  Center  for  Substance  Abuse 
Treatment  (CSAT)  announces  the 
availability  of  cooperative  agreements  to 
support  the  implementation  of  Practice/ 
Research  Collaboratives,  hereinafter 
referred  to  as  PRCs.  This  announcement 
solicits  applications  for  cooperative 
agreements  to  implement  the  practice/ 
research  agenda  diat  has  been 
developed  by  conununity  based 
stakeholders  who  are  members  of  a 
Practice/Research  Collaborative.  Project 
support  will  enable  grantees  to  build  a 
self  sustaining  infrastructure,  conduct 
studies  which  address  PRC  defined 
needs,  and  apply  evidence  based 
practices  in  commimity  based  treatment 
settings. 

The  overall  purpose  of  the  PRC 
program  is  to  improve  the  quality  of 
substance  abuse  treatment  by  increasing 
interaction  and  knowledge  exchange 
among  key  community  based 
stakeholders,  including  substance  abuse 
treatment  providers,  researchers,  policy 
makers,  and  a  consumer  representative. 
Prior  to  the  Implementation  Phase  of  the 
program,  it  is  expected  that  the  PRCs 
will  have  developed  the  necessary 
infrastructure  to  implement  and 
evaluate  the  use  of  evidence  based 
practices  in  community  settings. 
Through  these  efforts,  the  PRCs  will  be 
able,  over  time,  to  make  significant 
contributions  to  the  field's  knowledge 
and  understanding  about  substance 
abuse  treatment. 

The  PRC  program  is  comprised  of  two 
types  of  grants:  developmental  grants 
and  implementation  cooperative 
agreements.  In  Fiscal  Year  1999,  the 
PRC  program  solicited  applications  for 
Developmental  Grants  imder  GFA  TI 
99-006.  This  announcement  is  a 
reissuance  (with  revisions)  of  the  Fiscal 
Year  2000  GFA,  TI  00-004,  and  is  a 
solicitation  for  implementation  grants 
only. 

Eligibility:  Applications  for  - 

Implementation  Cooperative 
Agreements  may  be  submitted  by 
domestic  public  and  private  nonprofit 


entities,  such  as  community-based 
organizations,  public  or  private 
imiversities,  colleges,  and  hospitals, 
units  of  State  or  local  government,  and 
Indian  Tribes  and  tribal  organizations. 

In  order  to  accomplish  the  goals  of  the 
Phase  II  PRC  Implementation  Program, 
applicants  must  have  an  infrastructiu« 
in  place.  Therefore,  applicants  must 
provide  written  evidence  that: 

•  An  operational,  commimity  based 
PRC  has  been  established  in  which 
providers  participate  as  full  partners 
with  researchers,  policy  makers,  a 
consiuner  representative,  and  other 
stakeholder  groups; 

•  A  formal  organizational  structure 
and  statement  of  operating  procedxires, 
roles  and  responsibilities  of  stakeholder 
members  and  designated  consumer 
representative  have  been  developed  and 
endorsed  by  stakeholder  groups;  and 

•  A  formal  needs  assessment  of  PRC 
stakeholders  has  been  conducted. 

Availability  of  Funds:  It  is  estimated 
that  $2.4  milUon  will  be  available  to 
support  approximately  6-7  awards 
under  this  GFA  in  FY  2001.  Awards  are 
expected  to  range  bom  $300,000- 
$400,000  per  year  in  total  costs 
(direct+indirect). 

Period  of  Support:  Support  may  be 
requested  for  a  period  of  up  to  three 
years.  Annual  awards  will  be  made 
subject  to  continued  availability  of 
funds  and  progress  achieved. 

Criteria  for  Review  and  Funding: 

General  Review  Criteria:  Competing 
applications  requesting  funding  under 
this  activity  will  be  reviewed  for 
technical  merit  in  accordance  with 
established  PHS/SAMHSA  peer  review 
procedures.  Review  criteria  that  will  be 
used  by  the  peer  review  groups  are 
specified  in  the  application  guidance 
material. 

A  ward  Criteria  for  Scored 
Applications:  Applications  will  be 
considered  for  funding  on  the  basis  of 
their  overall  technical  merit  as 
determined  through  the  peer  review 
group  and  the  appropriate  National 
Advisory  Council  review  process. 
Availability  of  funds  will  also  be  an 
award  criteria.  Additional  award  criteria 
specific  to  the  programmatic  activity 
may  be  included  in  the  application 
guidance  materials. 

Catalog  of  Federal  Domestic 
Assistance  Number:  93.230. 

Program  Contact:  For  questions 
concerning  program  issues,  contact: 
Frances  Cotter,  Project  Officer.  Office  of 
Managed  Care,  Center  for  Substance 
Abuse  Treatment,  Substance  Abuse  and 
Mental  Health  Services  Administration, 
Rockwall  II,  Suite  740.  5600  Fishers 
Lane,  Rockville,  MD  20857,  (301)  443- 
8796.- 


For  questions  regarding  grants 
management  issues,  contact:  Kathleen 
Sample,  Division  of  Grants 
Management,  OPS,  Substance  Abuse 
and  Mental  Health  Services 
Administration,  Rockwall  11,  Suite  630, 
5600  Fishers  Lane,  Rockville,  Marylemd 
20857,  (301)  443-8926. 

Public  Health  System  Reporting 
Requirements:  The  Public  Health 
System  Impact  Statement  (PHSIS)  is 
intended  to  keep  State  and  local  health 
officials  apprised  of  proposed  health 
services  grant  and  cooperative 
agreement  applications  submitted  by 
community-based  nongovernmental 
organizations  within  their  jurisdictions. 

Community-based  nongovernmental 
service  providers  who  are  not 
transmitting  their  applications  through 
the  State  must  submit  a  PHSIS  to  the 
head(s)  of  the  appropriate  State  and 
local  health  agencies  in  the  area(s)  to  be 
affected  not  later  than  the  pertinent 
receipt  date  for  applications.  This 
PHSIS  consists  of  the  following 
information: 

a.  A  copy  of  the  face  page  of  the 
application  (Standard  form  424). 

b.  A  summary  of  the  project  (PHSIS), 
not  to  exceed  one  page,  which  provides: 

(1)  A  description  m  the  popiuation  to 
be  served. 

(2)  A  simimary  of  the  services  to  be 
provided. 

(3)  A  description  of  the  coordination 
planned  with  the  appropriate  State  or 
local  health  agencies. 

State  and  local  governments  and 
Indian  Tribal  Authority  applicants  are 
not  subject  to  the  Public  Health  System 
Reporting  Requirements.  Application 
guidance  materials  will  specify  if  a 
particidar  FY  2001  activity  is  subject  to 
the  Public  Health  System  Reporting 
Requirements. 

PHS  Non-use  of  Tobacco  Policy 
Statement:  The  PHS  strongly  encourages 
all  grant  and  contract  recipients  to 
provide  a  smoke-fi«e  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  In  addition.  Public  Law  103- 
227,  the  Pro-Children  Act  of  1994, 
prohibits  smoking  in  certain  facilities 
(or  in  some  cases,  any  portion  of  a 
facility)  in  which  regiUar  or  routine 
education,  library,  day  care,  health  care, 
or  early  childhood  development 
services  are  provided  to  children.  This 
is  consistent  with  the  PHS  mission  to 
protect  and  advance  the  physical  and 
mental  health  of  the  American  people. 

Executive  Order  12372:  Applications 
submitted  in  response  to  the  FY  2001 
activity  listed  above  are  subject  to  the 
intergovernmental  review  requirements 
of  Executive  Order  12372,  as 
implemented  through  DHHS  regidations 
at  45  CFR  part  100.  E.O.  12372  sets  up 
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a  system  for  State  and  local  government 
review  of  applications  for  Federal 
financial  assistance.  Applicants  (other 
than  Federally  recognized  Indian  tribal 
governments)  should  contact  the  State's 
Single  Point  of  Contact  (SPOC)  as  early 
as  possible  to  alert  them  to  the 
prospective  application{s)  and  to  receive 
any  necessary  instructions  on  the  State's 
review  process.  For  proposed  projects 
serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
of  each  affected  State.  A  current  listing 
of  SPOCs  is  included  in  the  application 
guidance  materials.  The  SPOC  should 
send  any  State  review  process 
recommendations  direcUy  to:  Division 
of  Extramural  Activities,  Policy,  and 
Review,  Substance  Abuse  and  Mental 
Health  Services  Administration, 
Parklawn  Building,  Room  17-89,  5600 
Fishers  Lane,  Rockville,  Maryland 
20857. 

The  due  date  for  State  review  process 
recommendations  is  no  later  than  60 
days  after  the  specified  deadline  date  for 
the  receipt  of  applications.  SAMHSA 
does  not  guarantee  to  accommodate  or 
explain  SPOC  comments  that  are 
received  after  the  60-day  cut-off. 

Dated:  January  31,  2001. 
Richard  Kopanda, 

Executive  Officer,  SAMHSA. 

(FR  Doc.  01-3123  Filed  2-6-^1;  8:45  am] 

BILUNG  CODE  4162-20-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Alligator  Rh^er  National  Wlldllfe 
Refuge,  NC;  Meeting 

ACTION:  Notice  of  Intent  to  conduct 
public  scoping  meetings  to  obtain 
suggestions  and  information  on  issues  to 
include  in  the  preparation  of 
Comprehensive  Conservation  Plans  for 
Alligator  River  Wildlife  Refuge  in  Dare 
County,  North  Carolina;  Mattamuskeet 
and  Swanquarter  National  Wildlife 
Refuges  in  Hyde  County,  North 
Carolina;  and  Pocosin  Lakes  National 
Wildlife  Refuge  in  Tyrrell  County.  North 
Carolina. 

SUMMARY:  This  notice  advises  the  public 
that  the  U.S.  Fish  and  Wildlife  Service 
intends  to  gather  information  necessary 
to  prepare  a  Comprehensive 
Conservation  Plan  and  associated 
environmental  documents  for  these 
refuges  in  pursuant  to  the  National 
Environmental  Policy  Act  and 
implementing  regulations. 

The  meetings  are  scheduled  as 
follows: 


Thursday.  February  15.  2001 

1:00  p.m.-4:00  p.m. 

6:00  p.m.-9:00  p.m. 

Department  of  Environment  and  Natural 
Resources,  Meeting  Room,  943 
Washington  Square  Mall,  Washington, 
N.C.  27889 

Friday.  February  16,  2001 

6:00  p.m.-9:00  p.m. 

Mattamuskeet  High  School,  Cafeteria, 

20370  U.S.  264,  Swanquarter,  N.C. 

27885 

Tuesday,  February  20,  2001 

6:00  p.m.-9:00  p.m. 
Vernon  James  Center,  207  Research 
Road,  Plymouth,  N.C.  27962 

Thursday.  February  22,  2001 

6:00  p.m.-9:00  p.m. 
Tyrrell  Hall,  906  Highway  64  East. 
Columbia,  N.C.  27925 

Friday,  February  23.  2001 

6:00  p.m.-9:00  p.m. 

Manns  Harbor  Community  Center,  6677 

Highway  64/264,  Manns  Harbor,  N.C. 

27953 
DATES:  Written  comments  should  be 
received  on  or  before  March  9.  2001 . 
ADDRESSES:  Comments  and  requests  for 
information  concerning  these  refuges 
may  be  addressed  to:  D.A.  Brown,  M.S., 
P.W.S.,  1106  West  Queen  Street,  P.O. 
Box  329,  Edenton,  North  Carolina 
27932,  252/482-2364, 252/482-3855 
(fax),  252/337-5283  (cell). 

Information  concerning  these  refuges 
may  be  found  at  the  following  website: 
http://rtncf-rci.ral.r4.fws.gov. 

If  you  wish  to  comment,  you  may 
submit  your  comments  by  any  one  of 
several  methods.  You  may  mail 
comments  to  the  above  address.  You 
may  also  comment  via  the  Internet  to 
the  following  address: 
D_A_Brown@fws.gov.  Please  submit 
Internet  conunents  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption.  Please  also 
include  your  name  and  return  address 
in  your  internet  message.  If  you  do  not 
receive  a  confirmation  ftom  the  system 
that  we  have  received  yovur  Internet 
message,  contact  D.A.  Brown  direcdy  at 
the  above  address.  Finally,  you  may 
hand-deliver  comments  to  Mr.  Brown  at 
1106  West  Queen  Street,  Edenton,  North 
Carolina.  Our  practice  is  to  make 
comments,  including  names  and  home 
addresses  of  respondents,  available  for 
public  review  diuing  regular  business 
hours.  Individual  respondents  may 
request  that  we  withhold  their  home 
address  from  the  rulemaking  record, 
which  we  will  honor  to  the  extent 
allowable  by  law.  There  also  may  be 


circumstances  in  which  we  would 
withhold  from  the  ndemaking  record  a 
respondent's  identit)',  as  allowable  by 
law.  If  you  wish  us  to  withhold  your 
name  and/ or  address,  you  must  state 
this  prominenUy  at  the  beginning  of 
yoMi  comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  itom 
organizations  or  businesses,  and  bova 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
SUPPLEMENTARY  INFORMATION:  It  is  the 
policy  of  the  Fish  and  Wildlife  Service 
to  have  all  lands  within  the  National 
Wildlife  Refuge  System  managed  in 
accordance  with  an  approved 
Comprehensive  Conservation  Plan.  The 
plan  guides  management  decisions  and 
identifies  the  goals,  objectives,  and 
strategies  for  achieving  refuge  purposes. 
Public  input  into  this  planning  process 
is  encouraged.  The  plan  will  provide 
other  agencies  and  the  public  with  a 
clear  understanding  of  the  desired 
conditions  of  the  refuge  and  how  the 
Service  will  implement  management 
strategies. 

Dated:  January  30,  2001. 
H.  Dale  Hall, 
Acting  Regional  Director. 
[FR  Doc.  01-3115  Filed  2-6-01:  8:45  am) 
BILLING  CODE  4310-SS-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wlidlife  Service 

Aquatic  Nuisance  Species  Task  Force 
Green  Crab  Control  Committee  and 
Ballast  Water  and  Stripping  Committee 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  meetings. 

SUMMARY:  This  notice  annoxmces 
meetings  of  the  Aquatic  Nuisance 
Species  (ANS)  Task  Force  Green  Crab 
control  Committee  and  the  Ballast  Water 
and  Shipping  Committee.  The  meeting 
topics  are  identified  in  the 
SUPPLEMENTARY  INFORMATION. 
DATES:  The  Green  Crab  Control 
Committee  will  meet  from  9  a.m.  to  5 
p.m.,  Wednesday,  February  21,  2001, 
and  9  a.m.  to  noon  on  Thursday, 
February  22,  2001.  The  Ballast  Water 
and  Shipping  Committee  will  meet  from 
9:30  a.m.  to  3:30  p.m.,  Friday,  March  2, 
2001. 

ADDRESSES:  The  Green  Crab  Control 
Committee  meeting  will  be  held  at  the 
Buehler  Alumni  Center,  Old  Davis 
Road,  University  of  California  at  Davis, 
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Davis,  California — ^Phone  530-752- 
8111.  The  Ballast  Water  and  Shipping 
Committee  meeting  will  be  held  at  the 
U.S.  (Zoast  Guard  Headquarters,  Room 
2415,  2100  Second  Street,  SW., 
Washington,  DC  20593. 

FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Kem,  Green  Oab  Control  Committee 
Chairperson,  at  410-226-5193  or  by 
email  at  Fred.Kem@noaa.gov,  LT  Mary 
Pat  McKeown,  U.S.  Coast  Guard,  Ballast 
Water  and  Shipping  Committee 
Chairperson,  at  202-267-0500  or  by 
email  at  mincJceoM7i@conjdf.uscg.ini7;  or 
Sharon  Gross,  Executive  Secretary, 
Aquatic  Nuisance  Species  Task  Force  at 
703-358-2308  or  by  e-mail  at 
sharon    gross@fws.gov. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Ck)mmittee  Act  {5  U.S.C.  App. 
I),  this  notice  aimounces  meetings  of  the 
Aquatic  Nuisance  Species  Task  Force 
Green  Crab  control  Committee  and 
Ballast  Water  and  Shipping  Committee. 
The  Task  Force  was  established  by  the 
Nonindigenous  Aquatic  Nuisance 
Prevention  and  Control  Act  of  1990  (16 
U.S.C.  4701-4741).  Topics  to  be 
addressed  at  the  Green  Oab  Control 
Committee  meeting  include:  review  and 
development  of  Green  Crab 
Management  Plan  components  to 
address  four  critical  areas  including 
prevention,  detection  and  forecasting, 
control/eradication,  and  information 
access  and  management;  and 
development  of  priorities  for  action.  The 
Ballast  Water  and  Shipping  Committee 
will  meet  to  develop  and  prioritized  list 
of  ballast  water  related  research  needs. 

Minutes  of  the  meetings  will  be 
maintained  by  the  Executive  Secretary, 
Aquatic  Nuisance  Species  Task  Force, 
suite  810, 4401  North  Fairfax  Drive, 
Arlington,  Virginia  22203-1622,  and  the 
Chair  of  the  Ballast  Water  and  Shipping 
Committee  at  the  Environmental 
Standards  Division,  Office  of  Operations 
and  Environmental  Standards,  U.S. 
Coast  Guard  (G-MSO-4),  2100  Second 
Street.  SW.,  Room  1309,  Washington, 
DC  20593-0001  and  the  Chair  of  the 
Green  Crab  Control  Committee  at  the 
National  Oceanic  and  Atmospheric 
Administration,  Cooperative  Oxford 
Laboratory,  904  Soudi  Morris  Street, 
Oxford,  Maryland  21654.  Minutes  for 
the  meetings  will  be  available  at  these 
locations  for  public  inspection  during 
regxUar  business  hours,  Monday  through 
Friday. 


Dated:  January  25,  2001. 
Cathleen  I.  Short, 

Co-Chair,  Aquatic  Nuisance  Species  Task 
Force,  Assistant  Director — Fisheries  and 
Habitat  Conservation. 
[FR  Doc.  01-3199  Filed  2-6-01;  8:45  am] 
MLLMQ  COOE  4310-S5-M 

DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Agency  Information  Collection 
Activities:  Submitted  for  Office  of 
Management  and  Budget  (0MB) 
Review;  Comment  Request 

AGENCY:  Minerals  Management  Service 
(MMS),  Interior. 

ACTION:  Notice  of  extension  of  a 
currently  approved  information 
collection  (OMB  Control  Number  1010- 
0006). 

SUMMARY:  To  comply  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA),  we  are  submitting  to  OMB  for 
review  and  approval  an  information 
collection  request  (1(31)  titled  "30  CFR 
Part  256,  Leasing  of  Sulphur  or  Oil  and 
Gas  in  the  Outer  Continental  Shelf."  We 
are  also  soliciting  conunents  from  the 
public  on  this  ICR. 

DATES:  Submit  written  comments  by 
March  9,  2001. 

ADDRESSES:  You  may  submit  comments 
directly  to  the  OfBce  of  Information  and 
RegiUatory  Affairs,  OMB,  Attention: 
Desk  Officer  for  the  Department  of  the 
Interior  (1010-0006),  725  17th  Street, 
NW.,  Washington,  DC  20503.  Mail  or 
hand  carry  a  copy  of  your  comments  to 
the  Department  of  the  Interior,  Minerals 
Management  Service,  Attention:  Rules 
Processing  Team,  Mail  Stop  4024,  381 
Elden  Street;  Hemdon,  Virginia  20170- 
4817. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  rulemaking  record,  which  we  will 
honor  to  the  extent  allowable  by  law. 
There  may  be  circiunstances  in  which 
we  would  withhold  from  the  record  a 
respondent's  identity,  as  allowable  by 
the  law.  If  you  wish  us  to  withhold  your 
name  and/ or  address,  you  must  state 
this  prominently  at  the  beginning  of 
yom-  comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 


organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alexis  London,  Rules  Processing  Team, 
telephone  (703)  787-1600.  You  may  also 
contact  Alexis  London  to  obtain  at  no 
cost  a  copy  of  oiu-  submission  to  OMB, 
which  includes  the  regulations  that 
require  this  information  to  be  collected. 
SUPPlfMENTARY  INFORMATION: 

Title:  30  CFR  Part  256,  Leasing  of 
Sulphur  or  Oil  and  Gas  in  the  Outer 
Continental  Shelf. 

OMB  Control  Number:  101 0-0006. 

Abstract:  The  Outer  Continental  Shelf 
((XIS)  Lands  Act,  as  amended,  43  U.S.C. 
1331  et  seq.,  requires  the  Secretary  of 
the  Interior  to  preserve,  protect,  and 
develop  offshore  oil  and  gas  resources; 
to  make  such  resources  available  to  - 
meet  the  Nation's  Energy  needs  as 
rapidly  as  possible;  to  balance  orderly 
energy  resource  development  with 
protection  of  the  human,  marine,  and 
coastal  environments;  to  ensure  the 
public  a  fair  and  equitable  return  on  the 
resources  of  the  (XS;  and  to  preserve 
and  maintain  free  enterprise 
competition.  The  Energy  Policy  and 
Conservation  Act  of  1975  (EPCA) 
prohibits  certain  lease  bidding 
arrangements  (42  U.S.C.  6213  (c)). 

The  Independent  Offices 
Appropriations  Act  of  1952  (lOAA),  31 
U.S.C.  9701,  authorizes  Federal  agencies 
to  recover  the  full  cost  of  services  that 
provide  special  benefits.  Under  the 
Department  of  the  Interior's  (DOI)  policy 
implementing  the  lOAA,  MMS  is 
required  to  charge  the  full  cost  for 
services  that  provide  special  benefits  or 
privileges  to  an  identifiable  non-Federal 
recipient  above  and  beyond  those  that 
accrue  to  the  public  at  large. 
Instnmients  of  transfer  of  a  lease  or 
interest  are  subject  to  cost  recovery,  and 
MMS  regulations  specify  filing  fees  for 
these  transfer  applications. 

Responses  are  required  to  obtain  or 
retain  a  benefit.  No  questions  of  a 
"sensitive"  nature  are  asked.  The 
individual  responses  to  Calls  for 
Information  are  the  only  information 
collected  involving  the  protection  of 
confidentiality.  MMS  protects  specific 
individual  replies  from  disclosure  as 
proprietary  information  according  to 
section  26  of  the  OCS  Lands  Act  and  30 
CFR  256.10(d). 

MMS  uses  the  information  to 
determine  if  applicants  are  qualified  to 
hold  leases  in  the  OCS  and  specifically 
to: 

•  Verify  the  qualifications  of  a  bidder 
on  an  (XIS  lease  sale.  Once  the  required 
information  is  filed  with  MMS,  a 
qualification  number  is  assigned  to  the 
bidder  so  that  duplicate  information  is 
not  required  on  subsequent  filings. 
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II  •  Develop  the  semiannual  List  of 
Restricted  Joint  Bidders.  This  identifies 
parties  ineligible  to  bid  jointly  with 
each  other  on  OCS  lease  sales,  under 
limitations  established  by  the  EPCA. 

•  Ensure  the  qualification  of 
assignees.  Once  a  lease  is  awarded,  the 
transfer  of  a  lessee's  interest  to  another 
qualified  party  must  be  approved  by  an 
MMS  regional  director. 

•  Obtain  information  and 
nominations  on  oil  and  gas  leasing, 
eoqploration,  and  development  and 
production.  Early  planning  and 
consultation  ensure  that  all  interests 
and  concerns  are  communicated  to  us 
for  future  decisions  in  the  leasing 
process. 

•  Dociunent  that  a  leasehold  or 
geographical  subdivision  has  been 
siurendered  by  the  record  title  holder. 


•  Verify  that  lessee's  have  adequate 
bonding  coverage.  Respondents  must 
submit  their  bonds  certification  forms: 
Form  MMS-2028,  Outer  Continental 
Shelf  Mineral  Lessee's  and  Operator's 
Bond  and  Act  of  Suretyship,"  and  Form 
MMS-2028A,  "Outer  Continental  Shelf 
Mineral  Lessee's  and  Operator's 
Supplemental  Plugging  &  Abandonment 
Bond  and  Act  of  Siu«tyship."  We  use 
these  documents  to  hold  the  surety  libel 
for  the  obligations  and  liability  of  the 
principal/lessee  or  operator. 

With  respect  to  the  forms  MMS-2028 
and  MMS-2028A,  the  currentiy 
approved  forms  are  not  written  in 
"plain  language."  In  keeping  with  the 
CTurent  policy,  MMS  is  revising  these 
forms  in  plain  language  and  the  revised 
forms  are  undergoing  legal  and 
management  review.  The  revised  forms 
will  not  contain  any  new  data  elements 


requesting  information  from 
respondents.  In  the  interim,  as  part  of 
our  ICR  on  30  CFR  part  256,  we  are 
asking  OMB  to  renew  the  current 
version  of  the  forms,  but  intend  to 
supersede  them  with  the  plain  language 
forms  upon  legal  and  management 
approval  of  the  revised  wording. 

Frequency;  The  frequency  of  reporting 
is  "on  occasion." 

Estimated  number  and  description  of 
respondents;  Approximately  130 
Federal  OCS  oil  and  gas  or  sulphur 
lessees,  as  well  as  the  affected  states  and 
local  governments. 

Estimated  annual  reporting  and 
recordkeeping  "hour"  burden:  The 
estimated  "hour"  burden  for  this 
information  collection  is  a  total  of 
16,329  hours.  The  following  chart 
provides  a  breakdown  of  the 
requirements  and  burden  hours. 


Burden  Breakdown 

(  station  30  CFR  part 
256 

Reporting  requirement 

Annual  numt>er 

Burden 

hour(s)  per 

response 

Annual 
burden 
hours 

Annual  hour  burden  cost 

:  lubparts  A,  C.  E,  H, 

L,  M. 
:  kit>parts  G,  H,  1,  J: 

256.37,  256.53, 

256.68,  256.70, 

256.71,256.72, 

256.73. 
kJbpart  B:  256.16, 

256.17,  250.20. 

Subpart  D:  All 

sections. 

1  Subpart  F:  256.31  ... 

iubpart  G: 

256.35, 
256.46(d),  (e). 

256.41,256.43, 
256.46(g). 

256.45,  256.46 
256.47(c) 

None 

Request  approval  for  various  operafions 
or  sutjmit  plans  or  applications. 

Submit  response  to  request/call  for  infor- 
mation, comments,  and  interest  in 
areas  for  mineral  leasing,  including  in- 
formation from  States/local  govern- 
ments. 

States  or  local  governments  submit  rec- 
ommendations on  size,  timing  or  loca- 
tion of  proposed  lease  sale. 

Establish  a  Company  File  for  pre-quali- 
fication  purposes;  submit  updated  In- 
fomiation. 

Submit  qualification  of  bidders  for  joint 
bids  and  statement  or  report  of  pro- 
duction. 

Submit  bids  and  required  information 

File  agreement  to  accept  joint  lease  on 
tie  bids. 

Request  for  reconsideration  of  bid  rejec- 
tion. 

Execute  lease  (includes  submission  of 
evidence  of  authorized  agent  and  re- 
quest for  dating  of  leases). 

OCS  Lessee's  and  Operator's  Bond  and 
Act  of  Suretyship  (fonn  MMS-2028). 

OCS  Lessee's  and  Operator's  Supple- 
rronlal  Plugging  &  Abandonment 
Bond  and  Act  of  Suretyship  (forni 
MMS-2028A). 

Submit  authority  for  Regional  Director  to 
sell  Treasury  or  alternate  type  of  se- 
curities. 

Notapplical 

Burden   included   wil 
proved   collections 
part  250. 

5  responses  

Me. 

h   other  ap- 
in   30   CFR 

4 

4 

2 
4% 

5 

3'/i 

j  in  5  CFR 

9)- 

1 

y* 
% 

2 

0 
0 

20 

40 

200 
900 

10.000 

7 

0 

630 

•51 
•33 

10 

• 

0 
0 

©$50  =  $1,000 

10  responses  

100  responses  

200  responses  

2  000  bids  

e  $50  =  $2,000 

e  $100  =  $20,000 

e  $50  =  $45,000 
©$100  =  $1,000,000 

2  agreements 

Exempt  as  define< 
1320.3(h)( 
630  leases  

©$50  =  $350 

256.47(e)(1), 

(e)(3). 
256.47(f), 

256.50. 

Subpart  1: 
2S6  54 

0 

©  $100  =  $63,000 

205  forms 

©$100  =  $5,100 

256.54 

256.52(f)(2), 

(g)(2). 

130  forms 

©  $100  =  $3,300 

5  submissions 

©$100  =  $1,000 
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Burden  Breakdown— Continued 


Citation  30  CFR  part 
256 


2S6.53(c),  (d), 

(0; 

256.54<dK3). 


256.55(b) 


256.56 


256.57 


256.57(d)(3), 
256.58. 

256.59(c)(2) 


Subpart  J: 

256.62,  256.64, 

256.65, 

256.67. 
256.64(a)(7)  


256.64(a)(8) 


Subpart  K:  256.76  .  . 
Total  Reporting 


Reporting  requirement 


Demonstrate  ability  to  carry  out  present 
and  future  financial  ot)(lgations,  re- 
quest approval  of  anottier  form  of  se- 
curity, or  request  reduction  In  arrKXjnt 
of  supplemental  bond  required. 

Notify  MMS  of  action  filed  alleging  les- 
see, surety,  or  guarantor  are  insolvent 
or  bankrupt. 

Provide  plan  to  furxj  lease-specific 
at}ar>donment  account  and  related  in- 
formation; request  approval  to  witti- 
draw  funds. 

Provide  ttiird-party  guarantee,  indemnity 
agreement,  related  notices,  and  an- 
nual update. 

Notice  of  and  request  approval  to  tenni- 
nate  period  of  liability,  cancel  bond,  or 
other  security. 

Provide  information  to  demonstrate 
lease  will  be  brought  into  compliance. 

File  application  for  assignment  or  trans- 
fer for  approval. 

File  required  instrunr)ents  creating  or 
transferring  working  interests,  etc.,  for 
record  purposes. 

Submit  non-required  documents  for 
record  purposes  which  respondents 
want  MMS  to  file  with  the  lease  docu- 
ment. 

File  written  request  for  relinquishment  ... 

8,815  Responses 


Anruial  number 


162  submissions  ... 

2  notues  

4  submissions 

12  sutKnissions  

280  requests 

3  responses  

1 ,845  applicatkms  . 
2.915  filings  


Burden 

hour(s)  per 
response 


2'/a 


1/4 


11 


^6■'/^ 


^k 


14 


'/4 


Accepted  on  behalf  of  lessees  as 
a  service,  but  MMS  does  not  re- 
quire nor  need  the  filings. 


305  relinquishments 
16,329 


'Rounded. 


1 
$1.3^,950 


Annual 
burden 
hours 


405 


Annual  hour  t>urden  cost 


d  $100  =  $40,500 


e  $100  =  $100 


44 

O  $50  =  $2,200 

198 

e  $50  =  $9,900 

140 

«  $50  =  $7,000 

42 

9  $50  =  $2,100 

1,845 

©  $50  =  $92,250 

*1.458 

e  $50  =  $72,900 

0 

0 

305 

©$50  =  $15,250 

Estimated  Annual  Reporting  and 
Recordkeeping  "Non-Hour  Cost" 
Burden:  The  estimated  "non-hour  cost" 
burden  for  this  infonnation  collection  is 
a  total  of  $414,450.  This  cost  burden  is 
for  filing  fees  associated  with  submitting 
requests  for  approval  of  instruments  of 
transfer  ($185  per  application)  or  to  file 
non-required  documents  for  record 
purposes  ($25  per  filing)  according  to 
§  256.64(a)(8). 

Comments:  The  PRA  (44  U.S.C.  3501, 
et  seq.)  provides  that  an  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  imless  it  displays  a 
currently  valid  0MB  control  niunber. 
Section  3506(c)(2)(A)  of  the  PRA 
requires  each  agency  "*  *  *  to  provide 
notice  *  *  *  and  otherwise  consult 
with  members  of  the  public  and  affected 
agencies  concerning  each  proposed 
collection  of  information  *   *   *" 
Agencies  must  specifically  solicit 
comments  to:  (a)  Evaluate  whether  the 
proposed  collection  of  information  is 
necessary  for  the  agency  to  perform  its 
duties,  including  whether  the 
information  is  useful:  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 


burden  of  the  proposed  collection  of 
information;  (c)  enhance  the  quality, 
usefulness,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
minimize  the  burden  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

To  comply  with  the  public 
consultation  process,  on  October  11, 
2000,  we  published  a  Federal  Register 
notice  (65  PR  60449)  with  the  required 
60-day  conunent  period  annoimcing 
that  we  would  submit  this  ICR  to  OMB 
for  approval.  In  addition,  §  256.0  and 
the  PRA  statement  on  the  MMS  forms 
display  the  OMB  control  number, 
specify  that  the  public  may  comment  at 
anjrtime  on  the  collection  of  information 
required  in  the  30  CFR  part  256 
regulations  and  forms,  and  provide  the 
address  to  which  they  should  send 
conmients.  We  have  received  no 
comments  in  response  to  those  efforts. 
We  also  consulted  with  several 
respondents  and  adjusted  some  of  the 
information  collection  burdens  as  a 
result  of  those  consultations. 

U  you  wish  to  comment  in  response 
to  this  notice,  send  your  conunents 


directly  to  the  offices  listed  imder  the 
ADDRESSES  section  of  this  notice.  The 
OMB  has  up  to  60  days  to  approve  or 
disapprove  the  information  collection 
but  may  respond  after  30  days. 
Therefore,  to  ensure  maximum 
consideration,  OMB  should  receive 
public  comments  by  March  9,  2001. 

MMS  Infonnation  Collection 
Clearance  Officer:  Jo  Ann  Lauterbach, 
(202)  208-7744. 

Dated:  January  23,  2001. 
E.P.  Danenberger, 

Chief,  Engineering  and  Operations  Division. 
[FR  Doc.  01-3201  Filed  2-6-01;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Notice  of  Proposed  Infonnation 
Collection 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 
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HCnON:  Notice  and  request  for 
Qomments. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Office  of  Sxirface  Mining  Reclamation 
and  Enforcement  (OSM)  is  annoimcing 
its  intention  to  request  renewed 
approval  for  the  collection  of 
information  on  Underground  Mining 
Permit  Applications — Minimiun 
Requirements  for  Reclamation  and 
Operation  Plans,  30  CFR  part  784. 
DATES:  Comments  on  the  proposed 
information  collection  must  be  received 
by  April  9,  2001,  to  be  assured  of 
consideration. 

ADDRESSES:  Comments  may  be  mailed  to 
John  A.  Trelease,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
1951  Constitution  Avenue,  NW.,  Room 
210— Sm,  Washington,  DC  20240. 
Comments  may  also  be  submitted 
electronically  to  jtreleas@osmre.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
request  a  copy  of  the  information 
collection  request,  explanatory 
information  and  related  form,  contact 
John  A.  Trelease,  at  (202)  208-2783,  or 
submit  electronically  to 
jtreleas@osmre.gov. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget  (OMB) 
regulations  at  5  CFR  1320,  which 
implement  provisions  of  the  Paperwork  - 
Reduction  Act  of  1995  (Pub.  L.  104-13), 
require  that  interested  members  of  the 
public  and  affected  agencies  have  an 
opportimity  to  comment  on  information 
collection  and  recordkeeping  activities 
(see  5  CFR  1320.8(d)).  This  notice 
identifies  information  collections  that 
OSM  will  be  submitting  to  OMB  for 
extension.  These  collections  are 
contained  in  30  CFR  784. 

OSM  has  revised  burden  estimates, 
where  appropriate,  to  reflect  current 
reporting  levels  or  adjustments  based  on 
reestimates  of  burden  or  respondents 
and  costs.  OSM  will  request  a  3-year 
term  of  approval  for  this  information 
collection  activity. 

Comments  are  invited  on:  (1)  The 
need  for  the  collection  of  information 
for  the  performance  of  the  functions  of 
the  agency;  (2)  the  accuracy  of  the 
agency's  burden  estimates;  (3)  ways  to 
enhance  the  quality,  utility  and  clarity 
of  the  information  collection;  and  (4) 
ways  to  minimize  the  infonnation 
collection  biu-den  on  respondents,  such 
as  use  of  automated  means  of  collection 
of  the  information.  A  sununary  of  the 
public  comments  will  accompany 
OSM's  submission  of  the  information 
collection  request  to  OMB. 

This  notice  provides  the  public  with 
60  days  in  which  to  comment  on  the 


following  information  collection 
activity: 

Title:  Undergroimd  Mining  Permit 
Application — ^Minimum  Requirements 
for  Reclamation  and  Operation  Plans,  30 
CFR  part  784. 

OMB  Control  Number:  1029-0039. 

Summary:  Sections  507(b),  508(b),  of 
Public  Law  95-87  require  imderground 
coal  mine  permit  applicants  to  submit 
an  operations  and  reclamation  plan  and 
establish  performance  standards  for  the 
mining  operation.  Information 
submitted  is  used  by  the  regulatory 
authority  to  determine  if  the  applicant 
can  comply  with  the  applicable 
performance  and  environmental 
standards  required  by  the  law. 

Bureau  Form  Number:  None. 

Frequency  of  Collection:  Once. 

Description  of  Respondents: 
Underground  coal  mining  permit 
applicants  and  State  regulatory 
authorities. 

Total  Annual  Responses:  100. 

Total  Annual  Burden  Hours:  96,460. 

Dated:  January  30,  2001. 
Richard  G.  Bryson, 
Chief,  Division  of  Regulatory  Support. 
(FR  Doc.  01-3101  Filed  2-6-01;  8:45  am] 

BIUJNG  CODE  4310-05-M 


DEPARTMENT  OF  THE  INTERIOR 

OffiOB  Of  Surface  Mining  Reclamation 
and  Enforcement 

Notice  of  Proposed  Information 
Collection 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  (OSM)  is  announcing 
that  the  information  collection  requests 
for  30  CFR  part  702,  Exemption  for  Coal 
Extraction  Incidental  to  the  Extraction 
of  Other  Minerals;  and  30  CFR  part  850, 
Permanent  Regulatory  Program 
Requirements — Standards  for 
Certification  of  Blasters,  have  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
comment.  The  information  collection 
requests  describe  the  natiue  of  the 
information  collections  and  their 
expected  burden  and  cost. 

DATES:  OMB  has  up  to  60  days  to 
approve  or  disapprove  the  information 
collection  but  may  respond  after  30 
days.  Therefore,  public  comments 
should  be  submitted  to  OMB  by  March 


9,  2001,  in  order  to  be  assured  of 
consideration. 

FOR  FURTHER  INFORMATION  CONTACT:  To 

request  a  copy  of  either  information 
collection  request,  explanatory 
information  and  related  form,  contact 
John  A.  Trelease  at  (202)  208-2783.  You 
may  also  contact  Mr.  Trelease  at 
jtreleas@osmre.gov. 

SUPPLEMENTARY  INFORMATION:  OMB 
regulations  at  5  CFR  part  1320.  which 
implement  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13), 
require  that  interested  members  of  the 
public  and  affected  agencies  have  an 
opportunity  to  comment  on  information 
collection  and  recordkeeping  activities 
[see  5  CFR  1320.8(d)l.  OSM  has 
submitted  two  requests  to  OMB  to 
renew  its  approval  for  the  collections  of 
information  found  at  30  CFR  parts  702 
and  850.  OSM  is  requesting  a  3-year 
term  of  approval  for  these  information 
collection  activities. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  infonnation 
unless  it  displays  a  ciurently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  these  collections  of 
information  are  1029-0089  for  Part  702 
and  1029-0080  for  Part  850,  and  may  be 
foimd  in  QSM's  regulations  at  702.10 
and  850.10. 

As  required  under  5  CFR  1320.8(d), 
Federal  Register  notices  soliciting 
comments  on  the  collection  of 
information  for  Part  702  was  published 
on  November  7.  2000  (65  FR  66764;  and 
on  November  2,  2000  (65  FR  65879)  for 
Part  850.  No  comments  were  received 
from  either  notice.  This  notice  provides 
the  public  with  an  additional  30  days  in 
which  to  comment  on  the  following 
information  collection  activities; 

Title:  Exemption  for  Coal  Extraction 
Incidental  to  the  Extraction  of  Other 
Minerals,  30  CFR  part  702. 

OMB  Control  Number:  1029-0089. 

Summary:  This  part  implements  the 
requirement  in  section  701(28)  of  the 
Siu-face  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA), 
which  grants  an  exemption  from  the 
requirements  of  SMC3iA  to  operators 
extracting  not  more  than  16% 
percentage  tonnage  of  coal  incidental  to 
the  extraction  of  other  minerals.  This 
information  will  be  used  by  the 
regulatory  authorities  to  make  that 
determination. 

Bureau  Form  Number:  None. 

Frequency  of  Collection:  Once  and 
annually  thereafter. 

Description  of  Respondents: 
Producers  of  coal  and  other  minerals. 

Total  Annual  Responses:  61 . 

Total  Annual  Burden  Hours:  513. 
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Title:  Pennanent  Regulatory  Program 
Requirements — Standards  for 
Certification  of  Blasters,  30  CFR  part 
850. 

OMB  Control  Number:  1029-0080. 

Summary:  This  part  establishes  the 
requirements  and  procedures  applicable 
to  the  development  of  regulatory 
programs  for  the  training,  examination, 
and  certification  of  persons  engaging  in 
or  directly  responsible  for  the  use  of 
explosives  in  surface  coal  mining 
operations. 

Bureau  Form  Numt>er:  None. 

Frequency  of  Collection:  Once. 

Description  of  Respondents:  State 
regiilatory  authorities. 

Total  Annual  Responses:  1. 

Total  Annual  Burden  Hours:  173. 

Send  comments  on  the  need  for  the 
collections  of  information  for  the 
performance  of  the  functions  of  the 
agency;  the  accuracy  of  the  agency's 
burden  estimates;  ways  to  enhance  the 
quality,  utility  and  clarity  of  the 
information  collections;  and  ways  to 
minimize  the  information  collection 
burden  on  respondents,  such  as  use  of 
automated  means  of  collection  of  the 
information,  to  the  following  address. 
Please  refer  to  the  appropriate  OMB 
control  number  in  all  correspondence. 
ADDRESSES:  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Attention: 
Department  of  Interior  Desk  Officer,  725 
17th  Street,  NW.,  Washington,  DC 
20503.  Also,  please  send  a  copy  of  your 
comments  to  John  A.  Trelease,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  1951  Constitution  Ave, 
NW.,  Room  210— SIB,  Washington,  DC 
20240,  or  electronically  to 
jtreleas@osmre.gov. 

Dated:  January  23,  2001. 
Sarah  E.  Donnelly. 

Acting  Chief,  Division  of  Regulatory  Support. 
[FR  Doc.  01-3099  Filed  2-6-01;  8:45  am] 

BILLMO  CODE  431 0-05-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Notice  of  Proposed  Information 
Collection 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  (OSM)  is  announcing 
its  intention  to  request  renewed 


approval  for  the  collections  of 
information  for  30  CFR  part  882, 
Reclamation  of  private  lands;  and  Form 
OSM-76,  Abandoned  Mine  Land 
Problem  Area  Description  form.  The 
collections  described  below  have  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
comment.  The  information  collection 
request  describes  the  nature  of  the 
information  collections  and  the 
expected  burdens  and  costs. 
DATES:  OMB  has  up  to  60  days  to 
approve  or  disapprove  the  iiifonnation 
collection  but  may  respond  after  30 
days.  Therefore,  public  comments 
should  be  submitted  to  OMB  by  March 
9,  2001  in  order  to  be  assured  of 
consideration. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  a  copy  of  the  information 
collection  request,  explanatory 
information  and  related  forms,  contact 
John  A.  Trelease  at  (202)  208-2783,  or 
electronicedly  to  jtreleas@osmre.gov. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget  (OMB) 
regulations  at  5  CFR  part  1320,  which 
implement  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13). 
require  that  interested  members  of  the 
public  and  affected  agencies  have  an 
opportunity  to  comment  on  information 
collection  and  recordkeeping  activities 
[see  5  CFR  1320.8(d)].  OSM  has 
submitted  requests  to  OMB  to  apprdve 
the  collections  of  information  for  30 
CFR  Part  882,  Reclamation  of  private 
lands;  and  Form  OSM-76,  Abandoned 
Mine  Land  Problem  Area  Description 
form.  OSM  is  requesting  a  3-year  term 
of  approval  for  these  information 
collection  activities. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  or  these  collections  of 
information  are  displayed  in  30  CFR 
882.10  for  Part  882,  and  on  the  form 
OSM-76  for  that  collection. 

As  required  imder  5  CFR  1320.8(d),  a 
Federal  Register  notice  soliciting 
comments  on  these  collections  of 
information  was  published  on 
November  27,  2000  (65  FR  70736).  No 
comments  were  received.  This  notice 
provides  the  public  with  an  additional 
30  days  in  which  to  comment  on  the 
following  information  collection 
activity: 

Title:  Reclamation  on  Private  Lands, 
30  CFR  882. 

OMB  Control  Number:  1029-0057. 

Summary:  Public  Law  95-87 
authorizes  Federal,  State,  and  Tribal 
governments  to  reclaim  private  lands 


and  allows  for  the  establishment  of 
procedures  for  the  recovery  of  the  cost 
of  reclamation  activities  on  privately 
owned  lands.  These  procedures  are 
intended  to  endure  tlxat  governments 
have  sufficient  capability  to  file  liens  so 
that  certain  landowners  will  not  receive 
a  windfall  from  reclamation. 

Bureau  Form  Number:  None. 

Frequency  of  Collection:  Once. 

Description  of  Respondents:  State 
governments  and  Indian  tribes. 

Total  Annual  Responses:  1. 

Total  Armual  Burden  Hours:  16. 

Title:  Abandoned  Mine  Land  Problem 
Area  Description  Form,  OSM-76. 

OMB  Control  Number:  1029-0087. 

Summary:  This  form  will  be  used  to 
update  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement's 
inventory  of  abandoned  mine  lands. 
From  this  inventory,  the  most  serious 
problem  areas  are  selected  for 
reclamation  through  the  apportionment 
of  funds  to  States  and  Indian  tribes. 

Bureau  Form  Number:  OSM-76. 

Frequency  of  Collection:  On  occasion. 

Description  of  Respondents:  State 
governments  and  Indian  tribes. 

Total  Aimual  Responses:  1,800. 

Total  Annual  Burden  Hours:  4,000. 

Send  comments  on  the  need  for  the 
collection  of  information  for  the 
performance  of  the  functions  of  the 
agency;  the  acciu^cy  of  the  agency's 
burden  estimates;  ways  to  enhance  the 
quality,  utility  and  clarity  of  the 
information  collection;  and  ways  to 
minimize  the  information  collection 
burden  on  respondents,  such  as  use  of 
automated  means  of  collection  of  the 
information,  to  the  following  addresses. 
Please  refer  to  the  appropriate  OMB 
control  number  in  all  correspondence. 

ADDRESSES:  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Attention: 
Department  of  Interior  Desk  Officer,  725 
17th  Street,  NW,  Washington,  DC  20503. 
Also,  please  send  a  copy  of  your 
comments  to  John  A.  Trelease,  Office  of 
Sxirface  Mining  Reclamation  and 
Enforcement,  1951  Constitution  Ave, 
NW,  Room  210-SIB,  Washington.  DC 
20240,  or  electronically  to 
jtreleas@osmre.gov. 

Dated:  January  30,  2001. 
Richard  G.  Bryson, 

Chief,  Division  of  Regulatory  Support. 
[FR  Doc.  01-3100  Filed  2-^-01;  8:45  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

Pnvastigation  No.  337-TA-114] 

In  the  Matter  of:  Certain  Miniature 
Plug-In  Blade  Fuses;  Notice  of 
Exclusion  Order  Modification 
Proceeding  and  Request  for 
Comments 

agency:  U.S.  International  Trade 

Commission. 

ACTION:  Notice  and  request  for  written 

comments. 


SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  is  instituting  a  proceeding 
under  19  CFR  210.76  to  determine 
whether  to  modify  a  provision  of  the 
general  exclusion  order  issued  in  1983 
in  the  above-captioned  investigation. 
The  Commission  requests  written 
comments  from  interested  persons  on 
issues  specified  below  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  notice. 
DATES: 

Effective  Date:  The  modification 
proceeding  is  instituted  effective 
February  7,  2001. 

Deadline  for  Written  Comments: 
Interested  persons  other  than  parties  to 
the  investigation  may  file  written 
comments  on  the  matters  to  be  decided 
in  the  modification  proceeding  on  or 
before  5:15  p.m.  March  9,  2001. 
ADDRESSES:  A  signed  original  and 
twelve  (12)  copies  of  each  set  of 
conmients  should  be  mailed  or  hand- 
delivered  to  Donna  R.  Koehnke, 
Secretary,  United  States  International 
Trade  Commission,  500  E  Street,  SW., 
Room  112,  Washington,  DC  20436. 
FOR  FURTHER  INFORMATION  CONTACT:  P.N. 
Smithey,  Esq.,  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  telephone  202-205-3061. 
General  information  concerning  the 
Commission  and  the  above-captioned 
investigation  also  may  be  obtained  by 
accessing  its  Internet  server  (http:// 
www.usitc.gov).  Hearing-impaired 
individuals  can  obtain  information 
concerning  this  matter  by  contacting  the 
Commission's  TDD  terminal  at  202- 
205-1810. 
SUPPLEMENTARY  INFORMATION: 

The  Investigation.  The  Commission 
instituted  the  subject  investigation  in 
1982  to  determine  whether  there  was  a 
violation  of  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337  (1978  and  1981 
Supp.))  in  the  importation  or  sale  of 
certain  miniature  plug-in  blade  fuses 
that  allegedly  misrepresented  their 
place  of  geographic  origin,  infringed  the 
complainant's  patents  and/or 


trademarks,  misappropriated  the 
complainant's  trade  dress,  were  passed 
off  as  merchandise  of  the  complainant, 
or  were  the  subject  of  false  advertising. 
The  complainant  was  the  patent  and 
trademark  owner,  Littelfuse,  Inc.,  of  Des 
Plaines,  Illinois.  The  Commission 
named  nine  firms  in  Taiwan  and  three 
domestic  firms  as  respondents  in  the 
investigation.  Their  names  and 
addresses,  as  they  appeared  in  the 
notice  of  investigation  in  1982,  are  set 
forth  below: 
Fuji  Industries,  Yang  Tye  Building, 

Third  Floor,  No.  50,  Simg  Chiang 

Road,  Taipei,  Taiwan 
Leumark  Industrial  Co.,  Ltd.,  P.O.  Box 

38-113,  Taipei,  Taiwan 
Walter  Electronic  Co.,  Ltd.,  P.O.  Box  48- 

22,  Taipei,  Taiwan 
Temg  Nan  Industrial  Corp.,  P.O.  Box 

55—462,  Taipei,  Taiwan 
Rite  Industrial  Corp,  P.O.  Box  59105, 

Taipei,  Taiwan 
Yueh  Jyh  Metal  Industrial  Co.,  Ltd.,  No. 

257  Fu  Hsin  Road,  Chung  Ho  City, 

Taipei  Hsien,  Taiwan 
M  &  "T  Auto  Parts,  3038  31st  Street,  Long 

Island  City,  New  York  11102 
Speedway,  4140  Eagle  Rock  Boulevard, 

Los  Angeles,  California  90065 
David  Art  &  Handicraft  Co.,  Ltd.,  P.O. 

Box  16-133,  Taipei,  Taiwan 
Tophole  Trading  Co.,  Ltd.,  P.O.  Box  17- 

157,  Taipei,  Taiwan 
Interchem  Corp.,  403  West  8th  Street, 

Suite  620,  Los  Angeles,  California 

90014 
Zeeman  Fuse  Manufacturing  Corp.,  2F 

and  3F,  No.  2,  Lane  79,  San  Chang 

Road,  Nankank  District,  Taipei, 

Taiwan 
See  47  FR  1448  (Jan.  13,  1982). 

The  investigation  resulted  in  the 
issuance  of  a  general  exclusion  order  in 
1983,  prohibiting,  among  other  things, 
the  entry  of  imported  miniatiire  plug-in 
blade  fuses  having  a  trade  dress,  i.e.,  a 
product  configuration  and/or  packaging, 
simulating  that  of  complainant 
Littelfuse.  Certain  Miniature  Plug-In 
Blade  Fuses,  Inv.  No.  337-TA-114, 
USrrC  Publication  1337  (Jan.  1983), 
Commission  Action  and  Order  at  page  2, 
12  (Jan.  13,1983). 

The  Pudenz  Litigation.  At  the  time  of 
the  investigation,  Littelfuse  marketed  its 
miniature  plug-in  blade  fuses  under 
various  trademarks,  including  "ATO." 
Littelfuse  continued  to  use  that  mark 
after  the  investigation  ended.  Littelfuse 
also  obtained  U.S.  Trademark 
Registration  No.  1,513,357  ("the  '357 
registration"),  which  covers  the  two- 
dimensional  outline  of  the  ATO  fuse, 
and  U.S.  Trademark  Registration  No. 
1,553,579  ("the  '579  registration"), 
which  covers  the  three-dimensional 
configuration  of  the  ATO  fuse  housing. 


Wilhelm  Pudenz  GmbH,  a  German 
firm  that  was  not  a  respondent  in  the 
original  section  337  investigation, 
challenged  the  validity  of  the  aforesaid 
trademark  registrations  by  filing  a  civil 
action  against  Littelfuse  in  the  United 
States  District  Coiul  for  the  Northern 
District  of  Georgia,  Atlanta  Division. 
The  district  court  decided  that  the 
individual  features  of  the  ATO  fuse 
housing  and  the  overall  configuration  of 
those  features  in  the  housing  are 
functional  and  that  this  functionality 
renders  the  '357  and  '579  registrations 
invalid  and  unenforceable.  See  the 
[Unpublished]  Judgment  and  the 
[Unpublished]  Order  issued  on  January 
7, 1998,  in  Civil  Action  No.  1:95-CV- 
2445-JTC,  Wilhelm  Pudenz  GmbH  [and] 
Wickmarm  USA,  Inc.  v.  Littelfuse,  Inc. 

The  U.S.  Court  of  Appeals  for  the 
Eleventh  Circuit  affirmed  the  district 
court's  decision.  Wilhelm  Pudenz  GmbH 
V.  Littlefuse  [sic}.  Inc.,  177  F.3d  1204,  51 
U.S.P.Q.2d  1045  (nth  Cir.  1999). 

The  Modification  Proceeding.  During 
the  investigation,  the  nonfunctional 
nature  of  the  asserted  design  features 
was  one  criterion  the  Commission 
applied  in  determining  that  Littelfuse's 
trade  dress  was  entitled  to  protection 
from  unauthorized  copying.  See  USITC 
Pub.  1337,  Commission  Opinion  at  19- 
21.  The  district  and  appellate  courts 
have  concluded,  however,  that  as 
disclosed  in  the  '357  and  '579 
registrations,  individual  features  of  the 
A'TO  fuse  housing  and  the  overall 
configuration  of  those  features  in  the 
housing  are  functional.  See  the  district 
court's  Order  of  January  7, 1998,  at 
Findings  of  Fact  and  Conclusions  of 
Law,  Functionality,  13-26;  and  177  F.3d 
at  1212,  51  U.S.P.Q.2d  at  1050. 

Complainant  Littelfuse  has  admitted 
that  the  product  configuration  covered 
by  the  exclusion  order  is  substantially 
similar  to  the  product  configuration 
covered  by  Littelfuse's  '357  and  '579 
trademark  registrations.  Written  Report 
[of  Complainant  Littelfuse,  Inc.]  (Aug.  2. 
2000)  at  page  2,  D  7.  That  admission  and 
other  considerations  prompted  the 
Commission  to  institute  a  proceeding, 
imder  19  CFR  210.76,  to  determine 
whether  the  trade  dress/product 
configuration  provision  of  the  section 
337  general  exclusion  order  should  be 
modified  in  light  of  the  judicial 
findings. 

The  Commission  Order  issued  along 
with  this  notice  discusses  (1)  the 
changed  conditions  of  fact  or  law  and 
the  public  interest  reasons  that 
prompted  the  Commission  to  institute 
the  modification  proceeding,  (2)  the 
specific  modification  that  the 
Commission  is  contemplating,  (3)  the 
supporting  materials  and  arguments. 
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and  (4)  the  filing  of  written  submissions 
by  parties  to  the  investigation. 

The  Commission  expects  to  reach  a 
determination  in  this  proceeding 
without  conducting  a  public  hearing  or 
delegating  the  proceeding  to  an 
administrative  law  judge  for  a  hearing 
and  a  recommended  determination. 

All  nonconfidential  dociunents  filed 
in  the  investigation,  listed  in  the 
Commission  Order  issued  along  with 
this  notice,  or  filed  in  the  modification 
proceeding  are  or  will  be  made  available 
for  public  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.) 
in  the  Commission's  Office  of  the 
Secretary,  Dockets  Branch,  500  E  Street, 
SW.,  Room  112,  Washington,  DC  20436, 
telephone  202-205-1802. 

In  addition,  the  Commission  Order 
issued  along  with  this  notice, 
Littelfuse's  written  report,  the 
Commission  investigative  staff's  written 
comments  on  that  report,  and  all 
nonconfidential  documents  filed  in  the 
modification  proceeding  will  be 
available  for  inspection  on  the 
Commission's  website.  To  access  them 
from  the  Home  Page  of  the 
Commission's  Internet  server,  click  on 
"EDIS  ON-LINE,"  click  on  "337"  under 
"Home,"  chck  on  "337  114  Violation 
Miniature  Plug-In  Blade  Fuses,"  and 
then  click  on  the  specific  dociunent  to 
be  reviewed. 

Written  Comments.  Interested  persons 
who  are  not  parties  to  the  investigation 
may  file  written  comments  on  (1)  the 
conditions  of  fact  or  law  and  the  public 
interest  reasons  set  forth  in  the 
Commission  Order  of  January  30,  2001, 
that  prompted  the  Commission  to 
institute  the  proceeding,  (2)  the  specific 
modification  that  the  Commission  is 
contemplating,  and  (3)  any  other  issues 
that  will  aid  the  Commission  in 
determining  whether  to  modify  the 
trade  dress/product  configuration 
provision  of  the  exclusion  order.  Such 
comments  must  be  filed  in  accordance 
with  the  Commission's  Rules  of  I*ractice 
and  Procedine,  particularly  the  relevant 
provisions  of  19  CFR  201.6,  201.8 
(except  for  the  number  of  copies 
prescribed  by  201.8(d)),  201.14,  201.16, 
and  210.4  through  210.7. 

Issued:  February  1,  2001. 

By  Order  of  the  Commission. 
Doniui  R.  Koehnke, 
Secretary. 

[FR  Doc.  01-3195  Filed  2-«-01;  8:45  am) 
BIUJNO  COOE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLUNG  THE  MEETING:  United 

States  International  Trade  Commission. 

TIME  AND  DATE:  February  12,  2001  at  2 

p.m. 

place:  Room  101,  500  E  Sti-eet  SW., 

Washington,  DC  20436,  Telephone: 

(202) 205-2000. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda  for  futiue  meeting:  none. 

2.  Minutes. 

3.  Ratification  List. 

4.  Inv.  Nos.  701-TA-413  and  731- 
TA-»13-918  (Preliminary)  (Stainless 
Steel  Bar  from  France,  Germany,  Italy, 
Korea,  Taiwan,  and  the  United 
Kingdom) — briefing  and  vote.  (The 
Commission  is  ciurentiy  scheduled  to 
transmit  its  determination  to  the 
Secjetary  of  Commerce  on  February  12, 
2001;  Commissioners'  opinions  are 
currently  scheduled  to  be  transmitted  to 
the  Secretary  of  Commerce  on  February 
20,  2001.) 

5.  Outstanding  action  jackets: 

(1)  Dociunent  No.  EC-01-003: 
Approval  of  final  report  in  Inv.  No.  332- 
413  (The  Economic  Impact  of  U.S. 
Sanctions  with  Respect  to  Cuba). 

(2)  Docxmient  No.  ID-01-001: 
Approval  of  study  coverage,  objectives, 
methodology,  travel  requirements, 
annotated  outline,  and  revised  staffing 
plan  and  work  schedule  in  Inv.  No. 
332-423  (The  Effects  of  EU  Policies  on 
the  Competitive  Position  of  the  U.S.  and 
EU  Horticultural  Products  Sector). 

In  accordance  with  Commission 
policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

Issued:  February  2,  2001. 

By  order  of  the  Commission: 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  01-3331  Filed  2-5-01;  3:13  pml 
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INTERNATIONAL  TRADE 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  United 
States  International  Trade  Commission. 
TIME  AND  DATE:  February  13,  2001  at  11 
a.m. 

PLACE:  Room  101,  500  E  Street  SW., 

Washington,  DC  20436  Telephone:  (202) 

205-2000. 

STATUS:  Open  to  the  public. 


MATTERS  TO  BE  CONSIDERED: 

1.  Agenda  for  futine  meeting:  none. 

2.  Minutes. 

3.  Ratification  List. 

4.  Inv.  Nos.  701-TA-355  and  731- 
TA-659-660  (Review)  (Grain-Oriented 
Silicon  Electrical  Steel  from  Italy  and 
Japan) — briefing  and  vote.  (The 
Commission  is  currently  scheduled  to 
transmit  its  determination  and 
Commissioners'  opinions  to  the 
Secretary  of  Conunerce  on  February  23, 
2001.) 

5.  Outstanding  action  jackets: 

(1)  Document  No.  EC-01-003: 
Approval  of  final  report  in  Inv.  No.  332- 
413  (The  Economic  Impact  of  U.S. 
Sanctions  with  Respect  to  Cuba). 

(2)  Document  No.  ID-01-001: 
Approval  of  study  coverage,  objectives, 
methodology,  travel  requirements, 
annotated  ouUine,  and  revised  staffing 
plan  and  work  schedule  in  Inv.  No. 
332-423  (The  Effects  of  EU  Policies  on 
the  Competitive  Position  of  the  U.S.  and 
EU  Horticultm-al  Products  Sector). 

In  accordance  with  Commission 
policy,  subject  fnatter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

Issued:  February  2,  2001. 

By  order  of  the  Commission: 
Donna  R.  Koehnke, 
Secretary. 

(FR  Doc.  01-3332  Filed  2-5-01;  3:13  pm) 
anxmo  COOE  7020-02-u 


UBRARY  OF  CONGRESS 

Copyright  Office 

[Docket  No.  99-3  CARP  DD  95-98] 

Distribution  of  1995, 1996, 1997,  and 
1998  Digital  Audio  Recording 
Technology  Royalties 

AGENCY:  Copyright  Office,  Library  of 

Congress. 

ACTION:  Distribution  Order. 

SUMMARY:  The  Librarian  of  Congress, 
upon  the  recommendation  of  the 
Register  of  Copyrights,  is  adopting  the 
determination  of  the  Copyright 
Arbitration  Royality  Panel  ("CARP") 
and  issuing  an  order  annoimcing  the 
allocation  of  the  royalty  fees  in  the 
1995, 1996, 1997,  and  1998  Musical 
Works  Funds.  These  fees  are  paid  to  the 
Copyright  Office  by  importers  and 
manufacturers  of  Digital  Audio 
Recording  Devices  and  Media  ("DART") 
who  distribute  these  products  in  the 
United  States. 

EFFECTIVE  DATE:  The  percentages 
announced  in  this  Order  are  effective  as 
of  February  7,  2001. 
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ADDRESSES:  The  full  text  of  the  CARP's 
report  to  the  Librarian  of  Congress  is 
!  available  for  inspection  and  copying 
Lduring  normal  business  hours  in  the 
I  Office  of  the  General  Covmsel,  James 
I  Madison  Memorial  Building,  Room  LM- 
i  403,  First  and  Independence  Avenue, 
SE,  Washington,  DC,  20559-6000. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  O.  Carson,  General  Coimsel,  or 
Tanya  M.  Sandros,  Senior  Attorney, 
Copyright  Arbitration  Royalty  Panel 
("CARP"),  PO  Box  70977,  Southwest 
I  Station,  Washington,  DC  20024. 
I  Telephone:  (202)  707-8380.  Telefax: 
(202) 252-3423. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Audio  Home  Recording  Act  of 
1992,  Public  Law  No.  102-563,  requires 
manufactiu-ers  and  importers  of  digital 
audio  recording  devices  and  media 
which  are  distributed  in  the  United 
States  to  pay  royalty  fees  to  the 
Copyright  Office.  Upon  receipt,  the 
Copjright  Office  deposits  these  fees 
with  the  Treasiuy  of  the  United  States. 
17  U.S.C.  1005. 

Interested  copyright  parties  must  file 
a  claim  to  these  fees  each  year  during 
January  and  February  to  establish  their 
entitlement  to  a  portion  of  the  funds. 
How  these  funds  are  distributed  to  the 
various  interested  copyright  parties  is 
decided  either  by  the  parties  or  by  Order 
of  the  Librarian,  following  a  distribution 
proceeding  conducted  by  a  Copyright 
Arbitration  Royalty  Panel  ("CARP").  17 
U.S.C.  1007. 

On  May  4, 1999,  the  Copyright  Office 
requested  comments  from  tiie  interested 
copyright  parties  as  to  the  existence  of 
controversy  concerning  the  distribution 
of  the  DART  royalty  fees  in  the  1995, 
1996, 1997  and  1998  Musical  Works 
Funds,  and  notices  of  intent  to 
participate  in  any  proceeding  to 
determine  the  distribution  of  these 
funds.  In  addition,  the  Office 
announced  that  it  was  consolidating  the 
consideration  of  the  distribution  of  the 
1995-1998  Musical  Works  Funds  into  a 
single  proceeding  in  order  to  have 
sufficient  funds  to  cover  the  cost  of  an 
arbitration  proceeding.  64  FR  23875 
(May  4, 1999). 

Ten  parties  filed  comments  on  the 
existence  of  controversies  and  notices  of 
'  intent  to  participate  in  this  proceeding: 
Broadcast  Music,  Inc.  ("BMI");  the 
American  Society  of  Composers, 
Authors  and  Publishers  ("ASCAP"); 
SESAC,  Inc.  ("SESAC");  the  Harry  Fox 
Agency  ("HFA");  the  Songwriters  Guild 
of  America  ("SGA");  and  Copyright 
Management,  Inc.  ("CMI")  (collectively, 
the  "Settling  Parties");  Carl 


DeMonbrun/Polyphonic  Music,  Inc. 
("DeMonbrun");  James  Cannings/Can 
Can  Music  ("Cannings");  Alicia  Carolyn 
Evelyn  ("Evelyn");  and  Eugene 
"Lampchops"  Curry/Tajai  Music,  Inc. 
("Curry"). 

Prior  to  the  conunencement  of  the 
proceeding.  Cannings  and  DeMonbnm 
notified  the  Office  that  they  had  settled 
their  claims  with  the  Settling  Parties 
and  that  they  were  vdthdrawing  frx)m 
the  proceeding.  See  Notices  of 
Settlement  and  Withdrawals  of  Claims 
in  Docket  No.99-3  DD  95-98  (dated 
November  10, 1999).  This  settlement 
resolved  the  remaining  controversy  over 
the  distribution  of  the  1996  Musical 
Works  Funds  and  left  Evelyn's  claim  to 
a  share  of  the  royalty  fees  in  the  1995, 
1997  and  1998  Writer's  Subfunds  and 
Curry's  claim  to  a  share  of  the  royalty 
fees  in  both  the  1995  and  1997  Writer's 
and  Publisher's  Subfunds  to  be 
determined. 

Each  of  the  three  participants  filed  bis 
or  her  direct  case  with  the  Office  on 
November  15,  1999,  commencing  the 
45-day  precontroversy  discovery  period. 
In  addition,  the  Settling  Parties  filed  a 
motion  to  dispense  with  formal  hearings 
and  to  conduct  the  proceeding  on  the 
basis  of  written  pleadings  alone  and  a 
motion  for  full  distribution  of  those 
funds  not  in  controversy  and  a  partial 
distribution  of  all  remaining  DART 
royalties. 

The  Copyright  Office  granted  the 
motion  for  a  full  distribution  of  those 
royalty  fees  that  were  no  longer  in 
controversy  and  granted  in  part  the 
request  for  a  partial  distribution  of  the 
remaining  funds.  See  Order  in  Docket 
No.  99-3  CARP  DD  95-98  (December 
22,  1999).  However,  the  Office  did  not 
rule  on  the  motion  to  dispense  with 
formal  hearings,  choosing  instead  to 
designate  the  issue  to  the  CARP.  Id. 

On  April  10,  2000,  the  Copyright 
Office  announced  the  names  of  the  three 
arbitrators  chosen  for  this  proceeding 
and  the  initiation  of  the  180-day 
arbitration  period  in  a  Federal  Register 
notice.  65  FR  19025  (April  10,  2000). 
Shordy  thereafter,  the  Chairperson  of 
the  panel  resigned  due  to  a  perceived 
conflict  of  interest.  ConsequenUy,  the 
Office  suspended  the  180-day  period 
from  May  16,  2000,  until  June  16,  2000, 
and  a  new  chairperson  was  selected 
diuing  this  period  in  accordance  with 
37  CFR  251.6(f). 

The  first  meeting  between  the  parties 
and  the  arbitrators  took  place  on  June 
19,  2000.  The  purpose  of  this  initial 
encounter  was  to  set  the  schedule  for 
the  proceeding  and  to  resolve  the  two 
remaining  procedural  issues:  whether  to 
grant  the  Settling  Parties'  motion  to 
suspend  formal  hearings  and  proceed  on 


the  basis  of  the  formal  record  only  and 
whether  to  allow  the  filing  of  a  written 
rebuttal  case.  The  CARP  heard  oral 
argimient  from  the  parties  on  these 
issues  that  day;  and  based  upon  these 
hearings,  the  Panel  decided  "to  waive 
the  requirement  of  oral  evidentiary 
hearings,  to  proceed  upon  the  written 
record  alone,  and  to  permit  the  filing  of 
written  rebuttal  cases."  CARP  Report, 
H  24.  See  Order  in  Docket  No.  99-3 
CARP  DD  95-98  (June  19,  2000).  The 
Panel  delivered  its  final  report  to  the 
Copyright  Office  on  November  9,  2000. 

The  Panel's  Report 

Based  upon  the  evidence  offered  in 
the  written  record,  the  Panel  determined 
that  the  royalties  in  the  1995.  1997,  and 
1998  Musical  Works  Funds  should  be 
distributed  as  follows: 

To  Mr.  Curry:  0.001966%  of  both  the 
1995  Writers  and  Publishers  Subfunds; 
and  0.001027%  of  both  the  1997  Writers 
and  Publishers  Subfunds. 

To  Ms.  Evelyn:  0.000614%  of  the 
1995  Writers  Subfund;  0.000130%  of 
the  1997  Writers  Subfund  and 
0.000144%  of  the  1998  Writers 
Subfund. 

To  the  Settling  Parties:  99.997420%  of 
the  1995  Writers  Subfund  and 
99.998034%  of  the  1995  Publishers 
Subfund;  99.998843%  of  the  1997 
Writers  Subfund  and  99.998973%  of  the 
1997  Publishers  Subfund;  and 
99.999856%  of  the  1998  Writers 
Subfund. 

As  in  the  prior  proceeding  to 
determine  the  distribution  of  the  1992- 
1994  Musical  Works  Funds,  the  CARP 
adopted  the  Settling  Parties' 
methodology  which  gives  Curry  and 
Evelyn  a  share  of  the  royalty  fees  fitjm 
a  particular  subfund  based  upon  the 
percentage  of  their  song  tides  sold 
diu-ing  the  relevant  time  period.  The 
SetUing  Parties  receive  all  remaining 
royalty  fees  because  they  represent  the 
interests  of  the  remaining  copyright 
owners  entitied  to  receive  a  portion  of 
these  funds. 

Standard  of  Review 

Section  802(f)  of  the  Copyright  Act 
directs  that  the  Librarian  shall  adopt  the 
report  of  the  CARP  "unless  the  Librarian 
finds  that  the  determination  is  arbitrary 
or  contrary  to  the  applicable  provisions 
of  this  tide. "  The  Librarian  of  Congress 
has  discussed  his  narrow  scope  of 
review  in  great  detail  in  prior  decisions 
and  concluded  that  the  use  of  the  term 
"arbitrary"  in  this  provision  is  no 
different  than  the  "arbitrary"  standard 
described  in  the  Administrative 
Procedures  Act,  5  U.S.C.  706(2)(A).  See 
63  FR  49823  (September  18,  1998);  63 
FR  25394  (May  8,  1998);  62  FR  55742 
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(October  28, 1997);  62  FR  6558 
(February  12.  1997);  61  FR  55653 
(October  28, 1996).  Thus,  the  standard 
of  review  adopted  by  the  Librarian  is 
narrow  and  provides  that  the  Librarian 
will  not  reject  the  determination  of  a 
CARP  unless  its  decision  falls  outside 
the  "zone  of  reasonableness"  that  had 
been  used  by  the  courts  to  review 
decisions  of  the  Copyright  Royalty 
Tribunal.  See  National  Cable  Television 
Ass'n  v.  Copyright  Royalty  Tribunal,  724 
F.2d  176, 182  (D.C.  Cir.  1983). 
Moreover,  based  on  a  determination  by 
the  Register  and  the  Librarian  that  the 
Panel's  decision  is  neither  arbitrary  or 
contrary  to  law,  the  Librarian  will  adopt 
the  CARP'S  determination  even  if  the 
Register  and  the  Librarian  would  have 
reached  conclusion  different  from  the 
conclusions  reached  by  the  CARP. 

The  U.S.  Court  of  Appeals  for  the 
District  of  Columbia  has  stated, 
however,  that  the  Librarian  would  act 
arbitrarily  if  "without  explanation  or 
adjustment,  he  adopted  an  award 
proposed  by  the  Panel  that  was  not 
supported  by  any  evidence  or  that  was 
based  on  evidence  which  could  not 
reasonably  be  interpreted  to  support  the 
award."  See  National  Ass'n  of 
Broadcasters  v.  Librarian  of  Congress, 
146  F.3d  907,  923  (D.C.  Cir.  1998). 

For  this  reason,  the  Panel  must 
provide  a  detailed  rational  analysis  of 
its  decision,  setting  forth  specific 
findings  of  feet  and  conclusions  of  law. 
See  National  Cable  Television  Ass'n  v. 
Copyright  Royalty  Tribunal,  689  F.2d 
1077, 1091  (D.C.  Cir.  1992),  (requiring 
Copyright  Royalty  Tribunal  to  weigh  all 
relevant  considerations  and  set  out  its 
conclusions  in  a  form  that  permits  the 
court  to  determine  whether  it  has 
exercised  its  responsibilities  lawfully). 

It  is  then  the  task  of  the  Register  to 
review  the  Panel's  report  and  make  her 
reconmiendation  to  the  Librarian  as  to 
whether  it  is  arbitrary  or  contrary  to  the 
provisions  of  the  Copyright  Act  and,  if 
so,  whether  and  in  what  manner,  the 
Librarian  should  substitute  his  own 
determination. 

Review  of  the  CARP  Report 

a.  Determination  of  the  Panel 

The  Panel  found  that  the  Settling 
Parties  are  entitled  to  100%  of  the  funds 
in  the  1995,  1996.  1997,  and  1998 
Musical  Works  Fimds  minus  the 
amount  owed  to  Curry  and  Evelyn.  The 
methodology  used  to  determine  Curry's 
and  Evelyn's  shares  is  identical  to  the 
method  used  to  determine  the 
distribution  of  the  1992, 1993,  and  1994 
Musical  Works  Funds  in  an  earlier 
proceeding.  See  62  FR  6558  (February 
12, 1997).  It  is  a  simple  arithmetic 


calculation  which  determines  each 
individual  claimant's  share  by 
calculating  the  number  of  song  titles 
credited  to  the  claimant  and  sold  in  year 
X  and  dividing  that  figure  by  the  total 
number  of  song  titles  sold  that  year. 
This  computation  represents  the 
claimant's  proportionate  share  of  the 
total  royalties  in  year  X. 

The  Panel  adopted  the  Settling 
Parties'  formula,  in  part,  because  Curry 
and  Evelyn,  while  objecting  to  the  use 
of  this  same  formulation,  failed  to  offer 
any  alternative  systematic  method  or 
formida  for  calculating  each  party's 
share  of  the  royalties.  CARP  Report 
n  38,  59.  Instead,  both  Curry  and 
Eveljna  suggested  that  each  of  them  is 
entitled  to  1%  of  the  royalty  fees 
collected  for  any  year  to  which  they 
filed  a  claim.  The  Panel  rejected  this 
proposal  because  it  fails  to  explain  why 
two  individual  claimants  are  entitled  to 
1%  of  the  annual  funds  when  the  total 
claimant  pool  numbers  in  the 
thousands.  "If  each  of  the  thousands  of 
claimants  represented  in  this 
proceeding  were  to  receive  1%  of  the 
DART  royalties  available  for 
distribution,  the  total  claimed  would 
quickly  exceed  100%."  CARP  Report 
159. 

Evelyn  and  Curry,  however,  do  not 
accept  the  Settling  Parties'  contention 
that  they  represent  thousands  of 
claimants,  arguing  in  their  respective 
filings  that  the  organizations  and 
associations  comprising  the  Settling 
Parties  cannot  represent  individual 
claimants  and  act  as  their  agent  in  these 
proceedings.  See  Curry's  Direct  Cast  at 
2;  Evelyn's  Rebuttal  Case  at  H 1-9; 
Eveljm  Petition  at  1-2. 

The  Panel  considered  these 
allegations  and  foimd  that  the  Settling 
Parties  are  "interested  copyright 
parties,"  pursuant  to  17  U.S.C.  1001(7) 
and  may  act  as  agents  for  their  members. 
CARP  Report  1 74.  The  Panel  noted  that 
an  agency  relationship  is  established  for 
the  piupose  of  a  DART  proceeding 
when  an  association  or  organizations 
files  a  DART  claim  on  behalf  of  its 
members  in  accordance  with  §  259.2(c) 
of  the  Copyright  Office  rules.  This 
provision  reqmres  an  organization  or 
association,  which  acts  as  a  common 
agent  on  behalf  of  the  members  of  its 
organization,  to  obtain  separate,  specific 
and  written  authorization  from  each  of 
its  members  or  affiliates  in  order  to  file 
a  DART  claim;  and  it  further  requires 
that  each  claim  list  the  name  of  each 
individual  songwriter  and  music 
publisher  on  whose  behalf  the 
organization  is  filing  its  claim.  CARP 
Report  1  75;  see  also,  37  CFR  259.2(c) 
and  259.3(d).  Based  on  these  written 
expressions  of  the  agency  relationship. 


the  CARP  foimd  that  each  of  the  Settling 
Parties  has  the  authority  to  act  as  an 
agent  for  the  members  listed  in  the 
claims. 

The  CARP  then  examined  the  record 
evidence  and  the  Settling  parties' 
formula  for  calculating  Evelyn's  and 
Curry's  share.  First,  it  considered  the 
Settling  Parties'  use  of  SoundScan  data 
to  establish  the  universe  of  record  sales 
for  each  year,  including  testimony  fit)m 
Michael  Fine,  co-founder  and  chief 
executive  of  SoundScan.  It  weighted 
Fine's  testimony,  which  identified 
Soimd  Scan  as  a  premier  independent 
online  information  system  that  tracks 
music  sales  throughout  the  United 
States,  against  challenges  from  Evelyn 
and  Ciury,  who  argued  that  the 
SoimdScan  data  was  incomplete 
because  it  did  not  include  record  club, 
computer  and  foreign  sales  figures. 
CARP  Report  HI  32-33,  62.  It  found  that 
Evelyn  and  Curry  were  correct  to 
conclude  that  inclusion  of  such  data 
would  indeed  increase  their  total  record 
sales,  but  went  on  to  note  that  it  would 
also  increase  the  total  record  sales 
figxires  for  other  claimants.  It  then 
accepted  the  Settling  Parties'  conclusion 
that  adding  to  the  universe  of  sales 
would  in  all  likelihood  decrease  the 
amoimt  of  Evelyn's  and  Curry's  awards. 
CARP  Report  1 62.  The  Panel  also 
rejected  Curry's  and  Evelyn's  assertion 
that  the  total  record  sales  figures  should 
be  adjusted  to  include  foreign  record 
sales  because  it  determined  that  such 
sales  are  not  compensable  imder  the 
Audio  Home  Recording  Act.  CARP 
Report  1 62.  Furthermore,  and  more 
importantly,  the  CARP  found  that 
neither  Curry  nor  Evelyn  offered  an 
alternative  mechanism  to  use  of  the 
SoundScan  data  for  figuring  out  how 
many  records  sales  occurred.  CARP 
Report  HI  50-53,  62,  68-69.  Thus, 
finding  not  other  basis  for  determining 
the  universe  of  total  record  sales  in  the 
written  record,  the  Panel  accepted  the 
testimony  of  Michael  Fine  and  his 
methodology  for  determining  the  total 
number  of  record  sales  in  any  given 
year.  CARP  Report  H  33. 

Next,  the  Panel  scrutinized  the 
evidence  used  to  determine  the  number 
of  record  sales  of  Curry's  and  Evelyn's 
works.  First,  it  foimd  tliat  Ciury  and 
Evelyn  had  submitted  no  evidence  into 
the  record  of  either  record  sales  or 
performances  of  their  works.  This  meant 
that  the  Settling  Parties  offered  the  only 
evidence  on  the  number  of  record  sales 
garnered  by  these  claimants.  CARP 
Report  HH  64-65,  70.  To  make  this 
determination,  the  Settling  parties  first 
identified  the  names  of  the  record  titles 
to  which  Curry  and  Evelyn  have  a  claim 
for  purposes  of  this  proceeding  by 
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]  eference  to  the  list  of  titles  identified 
ior  each  claimant  in  the  prior  DART 
(|istribution  proceeding,  see  Panel's 
Report  in  Docket  No.  95-1  CARP  DD 
92-94  at  Ht  34,  35,  the  songs  listed  on 
the  DART  claims,  and  by  conducting  a 
search  of  the  allmusic.com  website.* 
Next,  the  Settling  Parties  identified  the 
albums  and  singles  which  included 
these  works  by  searching  these  titles  in 
Phonolog,  an  industry  standard 
directory  that  lists  all  records,  CDs, 
cassettes,  albums  and  singles  issued  in 
the  United  States.  CARP  Report  n  38- 
40.  Once  the  titles  were  identified,  it 
was  a  simple  matter  to  use  the 
SoimdScan  data  to  determine  the 
number  of  unit  sales  per  work  for  each 
year  in  controversy.  CARP  Report 
11144^7. 

The  CARP  found  that  the  evidence 
introduced  by  the  Settling  Parties 
identifying  and  quantifying  the  works  of 
Evelyn  and  Curry  was  the  only  credible 
evidence  in  the  record  upon  which  to 
make  a  determination.  CARP  Report 
m  63-72.  In  fact,  the  Panel  found  that 
the  Settling  Parties  credited  Evelyn  and 
Ciury  with  more  than  their  actual 
percentage  entitlement  because  no 
adjustment  was  made  to  reflect  the  co- 
authorship  or  co-publication  of  certain 
works.  CARP  Report  H  63.  Thus,  it 
adopted  the  evidence  and  conclusions 
offered  by  the  Settling  Parties  and  based 
its  determination  of  Evelyn's  and 
Curry's  shares  of  the  royalty  fees  on  the 
Settling  Parties'  methodology.  The 
CARP  did  so  with  full  knowledge  that 
the  methodology  had  been  used  in  the 
previous  DART  distribution  proceeding 
and  found  to  be  "logical  and  consistent" 
by  the  Librarian  of  Congress  and 
reviewed  with  approval  by  the  United 
States  Court  of  Appeals  for  the  District 
of  Columbia.  CARP  Report  HI  78-79. 

b.  Petitions  To  Modify  or  Set  Aside  the 
Panel's  Determination 

1.  Evelyn's  Petition:  Section  251.55(a) 
of  the  rules  provides  that  "[a]ny  party  to 
the  proceeding  may  file  with  the 
Librarian  of  Congress  a  petition  to 
modify  or  set  aside  the  determination  of 
a  Copyright  Arbitration  Royalty  Panel 
within  14  days  of  the  Librarian's  receipt 
of  the  panel's  report  of  its 
determination."  37  CFR  251.55(a). 
Replies  to  petitions  to  modify  are  due  14 
days  after  the  filing  of  the  petitions.  37 
CFR  251.55(b). 

Section  251.55  of  the  rules  assists  the 
Register  of  Copyrights  in  making  her 
recommendation  to  the  Librarian,  and 
the  Librarian  in  conducting  his  review 


'  This  website  provides  public  access  to  a 
comprehensive  database  of  information  regarding 
recording^^artists,  albums,  and  songs. 


of  the  CARP'S  decision  by  allowing  the 
parties  to  the  proceeding  to  raise 
specific  objections  to  a  CARP's 
determination.  As  required  by  section 
802(f)  of  the  copyright  Act,  if  the 
Librarian  determines  that  the  Panel  in 
this  proceeding  has  acted  arbitrarily  or 
contrary  to  the  provisions  of  the 
Copyright  Act,  he  must  "after  full 
examination  of  the  record  created  in  the 
arbitration  proceeding,  issue  an  order 
setting  the  *   *   *  distribution  of  fees." 
17  U.S.C.  802(f). 

Evelyn,  who  appeared  pro  se  in  this 
proceeding  on  behalf  of  herself,  filed  a 
petition  to  modify.  Her  petition  attacks 
the  Panel's  report  on  three  basic  points. 
First,  as  a  threshold  issue,  she  claims 
that  the  entities  comprising  the  Settling 
Parties,  particularly  the  performing 
rights  organizations  and  Gospel  Music 
Coalition,  have  not  properly  filed  claims 
to  the  DART  royalties  on  behalf  of  their 
members.  Evelyn  Petition  at  1-3. 
Second,  she  argues  that  the  Panel 
disregarded  statements  and  evidence 
offered  by  herself  and  Curry  which 
contested  and  disproved  the  Settling 
Parties'  findings  of  fact  and  conclusions 
of  law.  Id.  at  4-5,  8.  And  third,  she  lists 
a  number  of  perceived  procediual 
irregularities  that  she  claims  led  to 
disparate  treatment  of  the  individual 
claimants:  (1)  Acceptance  by  the  Office 
of  the  Settling  Parties'  direct  case  which 
she  asserts  was  not  filed  in  accordance 
with  the  governing  regulations;  (2) 
return  of  her  rebuttal  case  which  was 
submitted  dimng  the  45-day 
precontroversy  discovery  period;  and  (3) 
failure  of  the  CARP  to  request  additional 
information  fi-om  her  to  substantiate  her 
claim.  Id.  at  5-6,  8. 

Curry,  the  other  individual  claimant 
participating  in  this  proceeding,  did  not 
file  a  petition  to  modify. 

2.  Settling  Parties'  Reply  to  Evelyn 
■Petition  to  Modify:  Settling  Parties 
oppose  the  Evelyn  petition  on  both 
procedural  and  substantive  grounds. 
They  contend  that  the  petition  is 
substantively  deficient  because  it  does 
not  demonstrate  in  what  way  the  CARP 
report  is  either  arbitrary  or  contrary  to 
law — the  standard  of  review  to  be  used 
by  the  Librarian  in  his  review  of  the 
Panel's  report.  See  17  U.S.C.  802(f).  In 
making  this  point,  the  Settling  Parties 
addresses  each  of  the  legal  issues  raised 
by  Evelyn. 

The  Settling  Parties  also  argue  that  the 
Librarian  should  reject  Evelyn's  petition 
because  it  fails  to  reference  applicable 
sections  of  her  proposed  findings  of  fact 
and  conclusions  of  law,  as  required 
under  §251. 55(a)  of  title  37  of  the  Code 
of  Federal  Regulations.  They  argue  that 
failure  to  correctly  reference  her  filings 
shows  an  apparent  willful  disregard  for 


the  requirements  of  the  rule  and 
warrants  dismissal  of  the  Petition. 
Settling  Parties'  Reply  at  11-12. 

3.  Sufficiency  of  Evelyn's  Petition: 
Before  the  Register  qan  address  the 
issues  raised  by  Evelyn's  petition  to 
modify  the  determination  of  the  Panel, 
the  Register  must  first  address  the 
Settling  Parties'  argument  that  the 
petition  warrants  dismissal  for  failure  to 
comply  with  §  251.55(a)  of  the  CARP 
regulations.  That  section  provides  that 
each  petition  must  "state  the  reasons  for 
modification  or  reversal  of  the  panel's 
determination,  and  shall  include 
applicable  sections  of  the  party's 
proposed  findings  of  fact  and 
conclusions  of  law."  37  CFR  251.55(a). 

The  purpose  of  this  requirement  is  to 
enable  the  Register  and  the  Librarian  to 
locate  those  portions  of  the  testimony 
and  filings  that  support  a  party's 
petition.  Absent  a  showing  of  bad  faith, 
the  remedy  for  failure  to  comply  with 
the  regulation  is  em  order  from  the 
Register,  directing  the  offending  party  to 
amend  his  or  her  petition  and  include 
the  proper  citations  to  the  relevant 
sections  of  the  party's  proposed  findings 
of  fact  and  conclusions  of  law.  See  62 
FR  6560  (February  12,  1997). 

The  Settling  Parties  point  out  that 
Evelyn  had  encountered  the  rule  in  the 
previous  proceeding  to  determine  the 
distribution  of  the  1992-1994  DART 
royalty  fees  and  argue  that  her 
"apparent  willful  disregard  for  the 
requirements  imposed  by  Rule  251.55 
warrants  dismissal  of  the  Petition." 
Setding  Parties'  Reply  at  12. 

While  it  is  clear  that  Evelyn  does  not 
provide  all  relevant  references  to  her 
proposed  findings  of  fact  and 
conclusions  of  law,  she  did  make  a  good 
faith  effort  to  comply  with  the 
regulation  and  supplied  citations  to  the 
Settling  Parties'  Direct  Case,  the  CARP 
Report  and  her  own  proposed  findings 
of  fact  and  conclusions  of  law.  See  e.g., 
Evelyn  Petition  at  pp.  2,  5,  7.  Moreover, 
the  Library  will  accept  a  less  than 
perfectly  executed  petition  without 
amendment  where  the  record  is  small, 
and  it  is  reasonably  easy  to  locate  the 
cited  information  in  the  record.  See  62 
FR  6561  (February  12, 1997).  Thus, 
Evelyn's  petition  has  received  full 
consideration. 

c.  The  Register's  Review  and 
Recommendation 

The  statutory  criteria  to  be  considered 
when  deciding  how  to  distribute  the 
DART  royalties  are  set  forth  in  section 
1006(c)(2)  of  the  Copyright  Act,  tide  17 
of  the  United  States  Code.  It  states  that 
a  CARP  may  only  consider  "the  extent 
to  which,  diu-ing  the  relevant  period 
*   *   *  each  musical  work  was 


9364 


Federal  Register /Vol.  66,  No.  26  /  Wednesday,  February  7,  2001 /Notices 


distributed  in  the  form  of  digital 
musical  recordings  *  *  *  or 
disseminated  to  the  public  in 
transmissions."  In  the  first  proceeding 
to  determine  the  distribution  of  DART 
royalties,  the  Panel  found,  and  the 
Library  agreed,  that  the  statute  does  not 
require  the  application  of  both  criteria 
when  evidence  as  to  only  one  of  the 
criteria  has  been  presented  by  the 
parties  to  the  proceeding.  62  PR  6561 
(February  12,  1997).  This  determination 
established  a  precedent  for  the 
presentation  of  and  reliance  on  sales 
data  alone  for  the  purpose  of 
determining  each  claimant's  share  of  the 
royalty  fees. 

Evelyn  argues  in  her  petition  to 
modify  that  the  first  proceeding  did  not 
.establish  a  binding  precedent  for  all 
future  distribution  proceedings,  but  fails 
to  offer  an  alternative  approach  or 
explain  why  the  Panel  should  deviate 
from  the  methodology  used  in  the  first 
proceeding  when  the  record  evidence 
parallels  the  prior  record  in  its 
approach.  Every  Petition  at  7.  Her 
assertion  about  the  precedential  effect  of 
the  first  proceeding  is  not  correct. 
Section  802(c)  requires  the  Panel  to  "act 
on  the  basis  of  a  fully  documented 
written  record,  pribr  decisions  of  the 
Copyright  Royalty  Tribunal,  prior 
copyright  arbitration  Panel 
determinations,  and  rulings  by  the 
Librarian  of  Congress  under  section 
801(c)." 

Had  EveljTQ  offered  evidence  of  public 
performances  or  evidence  for 
ascertaining  the  scope  of  record  sales  in 
a  different  maimer,  the  CARP  could 
have  adopted  a  different  methodology 
for  making  the  determinations. 
However,  an  assertion  that  she  is 
entitled  to  1%  of  the  royalty  fees  in  the 
funds  to  which  she  filed  a  claim  is  not 
evidence.  See  Proposed  Distribution 
Order,  Evelyn  Proposed  Findings  of  Fact 
and  Conclusions  of  Law.  It  is  merely  a 
statement  of  opinion. 

Evelyn  party  has  an  opportimity  to 
present  evidence  to  the  Panel  when  it 
files  the  direct  case.  The  written  direct 
case  is  the  very  foundation  of  a  party's 
case  and  as  such  must  include 
testimony  and  exhibits  which,  when 
taken  together,  support  and  prove  a 
party's  claim.  See  Order  in  Docket  No. 
95-1  CARP  DD  92-94  (dated  May  9, 
1996).  In  Evelyn's  case,  she  supplied 
only  a  list  of  her  works.  See  Evelyn 
Direct  Case,  exhibit  la-ld;  CARP  Report 
169.  Evidently,  she  had  thought  the 
CARP  would  request  additional 
information  and  evidence  from  her  at  a 
later  date.  Evelyn  Petition  at  8;  Settling 
Parties'  Reply  at  8.  While  a  CARP 
member  may,  in  accordance  with  the 
regulations,  request  additional 


information  bom  a  party,  he  or  she  does 
so  at  his  or  her  own  discretion.  See  37 
CFR  251.46(d).  It  is  not  the  function  of 
the  Panel  to  search  for  new  evidence 
that  favors  a  party's  case.  This  is  and 
remains  each  party's  prime 
responsibility  throughout  the 
proceeding. 

In  the  ciurent  proceeding,  the 
arbitrators  chose  not  to  request  any 
additional  information,  evidently 
finding  the  evidence  in  the  record 
sufficient  upon  which  to  make  an 
informed  decision.  Because  the  Settling 
Parties  offered  the  same  type  of 
evidence  as  that  adopted  in  the  prior 
DART  distribution  proceeding  and 
neither  Evelyn  or  Curry  made  a  showing 
of  changed  circiunstances  or  presented 
material  evidence  ^  that  would  justify  a 
rejection  of  the  Settling  Parties' 
evidence,  the  Panel's  decision  to  follow 
the  precedent  is  neither  arbitrary  nor 
contrary  to  law. 

Evelyn  also  asserts,  as  a  threshold 
matter,  that  the  performing  rights 
organizations  had  no  authority  to  file  a 
claim  on  behalf  of  their  members.  The 
Panel  discussed  this  issue  fully  in  its 
report  and  found  that  each  of  the 
organizations  and  associations  that 
comprise  the  Settling  Parties  meet  the 
definition  of  "interested  copyright 
party"  and  are  entitled  to  file  a  claim  on 
behalf  of  its  members  and  represents 
their  interests  in  a  CARP  proceeding. 
See,  supra,  discussion  in  Determination 
of  the  Panel.  This  reasoning  fully 
complies  with  the  Copyright  Act,  and 
therefore,  the  participation  of  the 
members  of  the  Settling  Parties, 
including  the  performing  rights 
organizations,  is  not  arbitrary. 

Evelyn  also  asserts  that  Gospel  Music 
Coalition  ("CMC")  failed  to  file  a  claim 
and  therefore,  cannot  be  represented  by 
the  Settling  Parties.  This  assertion  is 
clearly  erroneous.  A  review  of  the 
Copyright  Office  records  shows  that 
CMC  filed  claims  to  the  1995, 1996, 
1997  and  1998  Musical  Works  Funds 
and  did  so  in  both  subfunds.  See,  claim 
no.  7, 1995  Publishers  Subfund  and 
claim  no.  8, 1995  Writers  Subfund: 
claim  no.  9, 1996  Publishers  Subfund 
and  claim  no.  7,  1996  Writers  Subfund; 
claim  no.  8, 1997  Publishers  Subfund 
and  claim  no.  9, 1997  Writers  Subfund; 
claim  no.  8,  1998  Publishers  Subfund 
and  claim  no.  8,  1998  Writers  Subfund. 

Based  upon  the  proper  filing  of  these 
claims,  CMC  was  then  free  to  negotiate 


'  Evelyn  claims  that  an  increase  in  the  number  of 
songs  for  which  she  is  making  a  claim  constitutes 
changed  circumstances  and  should  alter  the 
outcome  of  the  CARP's  decision.  Evelyn  Petition  at 
8.  However,  there  is  no  evidence  in  the  record 
documenting  sales  of  the^  works  during  the 
relevant  period.  CAKP  Report  169. 


a  settlement  agreement  with  the  other 
parties  who  filed  a  claim  to  the  same 
funds.  17  U.S.C.  1007(a)(2).  This  it  did. 
On  Jidy  2. 1999,  the  Copyright  Office 
received  official  notification  that  Gospel 
Music  Coalition  had  reached  an 
agreement  to  settle  its  claims  to  the 
1995, 1996,  1997,  and  1998  Musical 
Works  Funds  with  respect  to  the  Writers 
and  Publishers  Subfimds.  See, 
Conmients  on  the  existence  of 
controversies  and  notice  of  intent  to 
participate  of  Broadcast  Music,  Inc.,  the 
American  Society  of  Composers, 
Authors  &  Publishers,  SESAC,  Inc.,  The 
Harry  Fox  Agency,  Inc.,  The 
Songwriters  Guild  of  America  and 
Copyright  Management,  Inc.  as  Settling 
Parties,  Docket  No.  99-3  CARP  DD  95- 
98,  at  3.  Consequently,  Evelyn's 
suggestion  that  GMC  improperly 
reached  an  agreement  with  the  Settling 
Parties  is  incorrect 

Another  point  Evelyn  makes  in  her 
petition  is  that  she  received  disparate 
treatment  in  this  proceeding  because  of 
procediual  irregularities.  First,  she 
argues  that  the  Settling  parties  failed  to 
submit  their  direct  case  in  accordance 
with  the  CARP  regulations.  Section 
251.45(b)(l)(i)  of  the  rules  requires  that 
"each  party  to  the  proceeding  must 
effect  actual  delivery  of  a  complete  copy 
of  its  written  direct  case  on  each  of  the 
other  parties  to  the  proceeding  no  later 
than  the  first  day  of  the  45-day  period." 
In  this  proceeding,  parties  were  directed 
to  deliver  copies  of  their  direct  cases  to 
all  parties  on  November  15, 1999. 
Evelyn,  however,  received  her  copy  of 
the  Settling  Parties'  direct  case  by 
special  messenger  at  3:30  a.m.  on 
November  16, 1999,  along  with  three 
additional  motions.^  Evelyn  Petition  at 
5. 

The  Panel's  response  to  this  issue  was 
incorrect  as  a  matter  of  law.  It  stated 
that  the  CARP  rules  do  not  require  that 
each  party  receive  pleadings 
simultaneously,  citing  §  251.44(0-  See 
CARP  Report  i  19  n.5.  The  Panel  failed 
to  recognize  that  §  251.45(b)  of  the 
CARP  mles  governs  the  filing  of  a  direct 
case  and  specifically  requires  filing  of 
direct  cases  to  all  parties  on  the  same 
day.  This  misinterpretation,  however, 
does  not  require  that  the  Librarian  set 
aside  the  entire  decision  or  strike  the 
Settling  Parties'  case  because  Eveljm 
never  requested  relief  from  the 
Copyright  Office.  Had  Evelyn  wished  to 
contest  the  filing  of  the  Settling  Parties' 
direct  case,  she  had  only  to  file  a  motion 
with  the  Office  seeking  dismissal  of  the 


'Meanwhile,  the  Settling  Parties  had  filed  its 
direct  case  with  the  Copyright  Office  on  November 
IS.  1999,  in  accordance  with  the  Office's 
scheduling  order. 
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Settling  Parties'  case  or  requesting  an 
adjustment  to  the  discovery  schedule  to 
make  up  for  the  lost  time.  She  chose  not 
to  file  such  a  motion,  however,  because 
she  believed  that  "the  Copyright  Office 
would  (not)  strike  the  case  of  the 
Settling  Parties  and  leave  only  the  two 
individual  claimants  in  the  case." 
Evelyn's  Proposed  Findings  of  Fact  and 
Conclusions  of  Law  at  3.  Consequently, 
the  Office  had  no  reason  to  address  the 
issue  because  Evelyn  did  not  request 
any  relief  from  the  Office  at  the 
appropriate  time.  Furthermore,  her 
continued  involvement  in  the 
proceeding  supports  the  Panel's 
conclusion  that  she  did  not  suffer  any 
undue  harm  because  of  the  delay  in  die 
delivery  of  the  direct  case. 

Anotner  procedural  irregularity  raised 
by  Evelyn  concerns  the  return  of  her 
rebuttal  case.  She  filed  it  with  the 
Copyright  Office  on  November  24,1999, 
during  the  45-day  precontroversy 
discovery  period.  By  Order,  dated 
November  24, 1999,  the  Office  rejected 
the  pleading  except  for  a  single  sentence 
which  addressed  a  motion  for  a  partial 
distribution  then  under  consideration. 
The  Order  stated  that  "[njo  provision  is 
made  in  the  rules  or  the  Library's 
scheduling  order  for  the  filing  of 
rebuttal  cases  at  this  stage  of  the 
proceeding.  Rebuttal  cases,  if  required  at 
all,  are  filed  with  the  CARP  after 
consideration  of  the  written  direct 
cases."  Evelyn  refiled  her  rebuttal  case 
on  July  28,  2000,  and  it  was  considered 
by  the  CARP  at  that  time.  Consequently, 
Evelyn  suffered  no  prejudice  from  the 
Office's  decision  to  strike  her  rebuttal 

rse  when  it  was  first  filed  prematurely. 
Evelyn  makes  one  additional 
procedural  challenge  in  her  petition. 
She  contends  th^t  the  Settling  parties 
did  not  provide  sworn  testimony  to 
establish  a  universe  of  sales.  Eveljm 
Petition  at  8.  Specifically,  she  objects  to 
the  inclusion  of  Michael  Fine's  prior 
testimony  from  the  1992-1994  DART 
distribution  proceedings  on  the 
SoundScan  data.  This  testimony 
established  the  basis  for  determining 
total  record  sales  and  record  sales  for 
Curry  and  Evelyn.  CARP  Report  H  32. 
She  states  that  there  were  problems  with 
his  testimony  in  the  1992-1994  DART 
distribution  proceedings  but  does  not 
discuss  what  these  problems  were  or 
why  they  have  a  bearing  on  the  current 
proceeding.  In  any  event,  no  problem 
was  identified  in  the  last  proceeding 
concerning  this  testimony;  thus,  imder 
the  CARP  rules,  the  Settling  Parties 
were  free  to  designate  a  portion  of  past 
records  to  be  included  in  their  direct 
case.  37  CFR  251.43.  Had  the  Panel  not 
allowed  the  incorporation  of  Fine's  past 
testimony,  it  would  have  acted  contrary 


to  the  law,  unless  it  had  reason  to  strike 
the  testimony  for  good  cause  shown. 

Evelyn's  final  challenge  focuses  on 
the  Settling  Parties'  methodology.  She, 
like  Curry  before  her  in  the  1992-1994 
DART  distribution  proceeding,  objects 
to  the  use  of  a  methodology  that  only 
requires  a  showing  of  the  number  of 
record  sales  for  the  individual 
claimants.  She  contends  that  no  claim 
can  be  termed  a  "de  minimus  claim" 
until  it  is  measured  against  the 
entitlement  of  others.  Evelyn  Petition  at 
3.  In  response,  the  Panel  noted  that  the 
courts  have  repudiated  as  wasteful  a 
requirement  that  all  claimants  in  a  given 
distribution  proceeding  prove  their 
entidement  through  the  presentation  of 
detailed  data  for  every  individual  work. 
CARP  Report-^  76.  In  National 
Association  of  Broadcaster  v.  Copyright 
Royalty  Tribunal,  772  F.2d  922,  939 
(D.C.  Cfr.  1985),  the  case  cited  by  the 
Panel  in  its  report,  the  court  wisely 
noted  that  to  do  otherwise  would 
effectively  eliminate  the  likelihood  of 
settlements  because  a  single  claimant — 
no  matter  how  modest  that  claimant's 
likely  share  under  even  the  most 
sanguine  review^-coidd  choose  not  to 
setUe  with  the  other  claimants  and 
require  a  full  hearing  on  all  claims,  even 
those  not  in  controversy. 

For  aU  the  reasons  set  forth  in  the 
prior  discussion,  the  Register  concludes 
that  the  Panel  did  not  act  arbitrarily  or 
contrary  to  the  provisions  of  the 
Copyright  Act  in  determining  the  value 
of  Curry's  and  Evelyn's  DART  claims 
and  recommends  that  the  Librarian 
adopt  without  amendment  the  Panel's 
Report  and  recommendation  for  the 
allocation  of  the  1995, 1997  and  1998 
Musical  Works  Funds. 

Order  of  the  Librarian  of  Congress 

Having  duly  considered  the 
recommendation  of  the  Register  of 
Copyrights  regarding  the  report  of  the 
Copyright  Arbitration  Royalty  panel 
concerning  the  distribution  of  the  1995, 
1997  and  1998  Musical  Works  Funds, 
the  Librarian  of  Congress  fully  endorses 
and  adopts  her  recommendation  to 
accept  the  Panel's  decision.  For  the 
reasons  stated  in  the  Register's 
recommendation,  the  Librarian  is 
exercising  his  authority  under  17  U.S.C. 
802(f)  and  is  issuing  an  order 
announcing  the  allocation  of  the  royalty 
fees  in  the  1995, 1997  and  1998  Musical 
Works  Funds. 

Wherefore,  it  is  ordered  that  the 
royalty  fees  in  the  1995, 1997  and  1998 
Musical  Works  Funds  shall  be 
distributed  according  to  the  following 
percentages: 


1995 

Writers  (%) 

Pubtehers 
(%) 

Curry  

Evelyn  

Settling  par- 
ties   

0.001966 
0.000614 

99.997420 

0.001966 
N/A 

99.996034 

Total 

100.00 

100.00 

1997 

Writers  (%) 

P(jt)tishers 
(%) 

Curry  

Evelyn  

Settling  par- 
ties   

0.001027 
0.000130 

0.001027 
N/A 

99.996973 

Total 

100.00 

100.00 

1998 

Writers  (%) 

Publishers 
(%) 

Curry  

Evelyn  

Settling  par- 
ties   

N/A 
0.000144 

99.999856 

N/A 
N/A 

100.00 

Tote! 

100.00 

100.00 

As  provided  in  17  U.S.C.  802(g),  the 
period  for  appealing  this  Order  to  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  is  thirty  (30)  days 
bom  the  effective  date  of  this  Order. 

Dated:  January  30.  2001. 
Maryl)eth  Peters, 
Register  of  Copyrights. 

Approved  by: 
James  H.  Billington, 
The  Librarian  of  Congress. 
[FR  Doc.  01-3142  Filed  2-6-01;  8:45  am] 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Privacy  Act  of  1974;  Transfw  of 
Records 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 
ACTION:  Notice  of  transfer  of  records 
subject  to  the  Privacy  Act  to  the 
National  Archives. 

summary:  Records  retrievable  by 
personal  identifiers  which  are 
transferred  to  the  National  Archives  of 
the  United  States  are  exempt  bom  most 
provisions  of  the  Privacy  Act  of  1974  (5 
U.S.C.  552a)  except  for  publication  of  a 
notice  in  the  Federal  Register.  NARA 
publishes  a  notice  of  the  records  newly 
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transferred  to  the  National  Archives  of 
the  United  States  which  were 
maintained  by  the  originating  agency  as 
a  system  of  records  subject  to  the 
Privacy  Act. 

FOR  FURTHER  INF6RMATK)N  CONTACT:  Dr. 
Michael  Kurtz,  Assistant  Archivist  for 
Records  Services,  Washington,  DC,  on 
(301)  713-7000. 

SUPPLEMENTARY  INFORMATION:  \n 
accordance  with  section  (1)(1)(3)  of  the 
Privacy  Act,  archival  records  transferred 
from  executive  branch  agencies  to  the 
National  Archives  of  the  United  States 
are  not  subject  to  the  provisions  of  the 
Act  relating  to  access,  disclosure,  and 
amendment.  The  Privacy  Act  does 
require  that  a  notice  appear  in  the 
Federal  Register  when  executive  branch 
systems  of  records  retrievable  by 
personal  identifiers  are  transferred  to 
the  National  Archives  of  the  United 
States.  After  transfer  of  records 
retrievable  by  personal  identifiers  to  the 
National  Archives  of  the  United  States. 
NARA  does  not  maintain  these  records 
as  a  separate  system  of  records.  NARA 
will  attempt  to  locate  specific  records 
about  an  individual  in  any  system  of 
records  described  in  a  Privacy  Act 
Notice  as  being  part  of  the  National 
Archives  of  the  United  States. 
Fvirthermore,  records  in  the  National 
Archives  of  the  United  States  may  not 
be  amended,  and  NARA  will  not 
consider  any  requests  for  amendment. 

Archival  records  maintained  by 
NARA  are  arranged  by  Record  Group 
depending  on  the  agency  of  origin. 
Within  each  Record  Group,  the  records 
are  arranged  by  series,  thereunder 
generally  by  filing  unit,  and  thereunder 
by  document  or  groups  of  documents. 
The  arrangement  at  the  series  level  or 
below  is  generally  the  one  used  by  the 
originating  agency.  Usually,  a  system  of 
records  corresponds  to  a  series. 

In  this  notice,  each  system  is 
identified  by  the  system  name  used  by 
the  executive  branch  agency  that 
accumulated  the  records.  That  system 
name  is  followed  by  information  in 
parentheses  about  die  National  Archives 
Record  Group  to  which  records  in  the 
system  have  been  allocated.  In  the 
section  of  the  notice  covering  categories 
of  records  in  the  system,  the  specific 
segment  of  the  system  transferred  to  the 
National  Archives  of  the  United  States 
is  identified  by  the  accession  number 
assigned  to  the  system  segment  when  it 
was  transferred  to  the  National  Archives 
and  the  series  title  associated  with  the 
system  in  the  National  Archives.  The 
following  systems  of  records,  or  parts 
thereof,  retrievable  by  personal 
identifiers  have  been  transferred  to  the 
National  Archives  since  the  last  notice 


published  at  61  FR  36573,  (December  8, 
1998): 


1.  SYSTEM  NAME: 

Central  Criminal  Division  Index  File 
and  Associated  Records,  JUSTICE/ 
CRM-001  (part  of  National  Archives 
Record  Group  60,  General  Records  of 
the  Department  of  Justice). 

SYSTEM  location: 

National  Archives  at  College  Park, 
8601  Adelphi  Road,  College  Park,  MD 
20740-6001. 

CATEGORIES  OF  MOMOUALS  COVERED  BY  THE 
SYSTEM: 

Records  in  the  National  Archives 
cover  persons  referred  to  in  potential  or 
actual  cases  and  matters  of  concern  to 
the  Criminal  Division  and 
correspondents  on  subjects  directed  or 
referred  to  the  Criminal  Division. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  in  the  National  Archives 
covered  by  this  notice  include:  (1)  146- 
7-3672  General  Suspects  Files  on  Ezra 
Pound,  1939-1958  (NARA  Accession 
NN3-O60-099-002);  (2)  146-28-0 
through  146-28-2028  Treasonable 
Utterances,  1941-1955  (NARA 
Accession  NN3-060-099-O03);  (3)  146- 
200-2  Investigation  of  Government 
Employees  for  contract  with  subversive 
organizations,  1941-1950  (NARA 
Accession  NN3-060-099-004);  (4)  146- 
28-2203  through  146-28-2490 
Treasonable  Utterances,  Korean  War 
POW's,  1952-1956  (NARA  Accession 
NN3-060-099-005);  (5)  microfihn 
cassettes  of  general  name  index  cards 
consisting  of  214  cassettes 
alphabetically  by  name  and  30  cassettes 
numerically  by  classification  number, 
1930-1984  (NARA  Accession  NN3- 
060-099-006);  (6)  Department  of  Justice 
subject  files  and  enclosures  (litigation 
case  files),  1930-1987  (NARA  Accession 
Numbers  NN3-060-099-008,  and  NN3- 
060-099-011);  (7)  Department  of  Justice 
security  classified  subject  files  and 
enclosures  (litigation  case  files),  1930- 
1987  (NARA  Acession  Numbers  NN3- 
060-099-009,  and  NN3-060-099-010); 
(8)  Nl-60-88-11,  Class  118982- 
Diplomatic  Immunity,  1941-1966 
(NARA  Accession  Number  NN3-060- 
00-004);  (9)  Nl-60-88-10,  Class  95, 
Miscellaneous  Criminal  Cases.  This 
class  covers  a  wide  variety  of  subjects; 
these  boxes  contain  records  relative  to 
desecration  of  the  flag,  crash  of  National 
Airlines  Flight  967,  destruction  of 
aircraft  or  motor  vehicle,  blocking  of 
interstate  highways  by  trucks,  and  April 
riots — campus  disorders,  1913-1970 
(NARA  Accession  NN3-O60-O0-O18); 


(10)  Nl-60-88-10,  class  72,  elections 
and  political  activity.  Offenses  relating 
to  elections  and  political  activity, 
including  irregularities  in  federal 
elections,  violations  of  the  Hatch  Act, 
Federal  Corrupt  Practices  Act, 
regulation  of  lobbying  act  and  civil 
rights  acts,  and  voting  rights,  1963-1969 
(NARA  Accession  NN 3-060-00-026); 

(11)  Nl-60-88-10,  Class  Hazardous 
Substances,  Selective  Service,  patents, 
copyrights,  custom  violations.  Federal 
Security  Act,  National  Recovery  Act, 
and  kickback  boia  public  works 
employees,  1938-1969  (NARA 
Accession  NN3-060-00-028);  (12)  Nl- 
60-88-10,  Class  123  A— Anti- 
Racketeering  Act.  Cases  brought  under 
the  Anti-Racketeering  Act  includes  > 
correspondence  concerning  organized 
crime  and  union  activities,  1958-1971 
(NARA  Accession  NN3-O60-O0-007); 

(13)  Nl-60-88-10,  Class  82- 
Communications  Act.  Cases  brought 
under  the  Radio  Act  and  the  Federal 
Communications  Act,  1961-1970 
(NARA  Accession  NN3-060-00-008); 

(14)  Nl-60-88-10,  Class  72— Elections 
and  Political  Activity.  Offenses  relating 
to  elections  and  political  activity, 
including  irregularities  in  federal 
elections,  violations  of  the  Hatch  Act, 
and  reporting  of  congressional  campaign 
expenditures,  1938-1970  (NARA 
Accession  NN3-O60-O0-0O9);  (15)  Nl- 
60-88-12,  Class  90— Lands.  Cases 
concerning  fire  trespass  upon  federal 
land;  reserved  land  cases;  and  crimes 
and  depredations  committed  on  federal 
land  (including  murder  and  rape  within 
Indian  reservations),  1942-1970  (NARA 
Accession  NN3-060-00-010);  (16)  Nl- 
60-88-10,  Class  72 — Elections  and 
PoUtical  Activity.  Cases  concerning 
irregularities  in  federal  elections, 
violations  of  the  Hatch  Act,  and 
reporting  of  expenditiues  in  connection 
with  congressional  political  campaigns, 
1934-1965  (NARA  Accession  NN3- 
060-00-011);  (17)  Nl-60-88-10,  Class 
75 — Eight  Hour  Law  and  Class  80A — 
Firearms  Act.  Cases  concerning 
violations  of  the  Eight  Hour  Law  on 
public  works.  The  National  Firearms 
Act,  and  other  federal  gim  control 
legislation,  1940-1970  (NARA 
Accesssion  NN3-060-O0-012);  (18)  Nl- 
60-88-10,  Class  164— Interstate 
Transmission  of  wagering  information. 
Cases  brought  imder  legislation 
prohibiting  the  transmission  of  wagering 
information,  1961-1969  (NARA 
Accesssion  NN3-060-00-013);  (19)  Nl- 
60-88-13,  Classes  146-13, 146-19, 146- 
21,  146-28, 146-29.  Cases  concerning 
alien  enemy,  censorship,  trespassing  on 
restricted  defense  areas,  treasonable 
utterances,  and  subversive  activities  of 
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non-enemy  aliens,  1941-1970  (NARA 
Accession  NN3-06O-00-014);  (20)  Nl- 
60-88-10,  Class  120— Commodity 
Credit  Corporation,  International  Wheat 
Agreement;  121 — Kickback  from  Public 
Works  Employees;  122 — National  Stolen 
Property  Act;  and  1 26 — Fugitive  Felon 
Act,  1953-1970  (NARA  Accession  NN3- 
060-00-015);  (21)  Nl-60-88-10,  Class 
82 — Communications  Act.  Cases 
brought  under  the  Radio  Act  and  the 
Federal  Commimications  Act,  1927- 
1969  (NARA  Accession  NN3-O60-0O- 
016);  (22)  Nl-60-88-13,  Class  146-12- 
Export  Control;  146-16 — Prisoners  of 
War;  146-20A— Transfer  of  Vessels  to 
Aliens,  1942-1968  (NARA  Accession 
NN3-O60-O0-017);  (23)  146-7-51-1708 
General  Subjects  Radio  broadcasts  made 
by  Mildred  Gillars  (Axis  Sally)  and 
Grand  Jury  testimony.  Records 
pertaining  to  Mildred  Gillars  previously 
sent  under  NARA  Accession  NN3-060- 
099-003,  1941-1955  (NARA  Accession 
NN3-060-O0-019);  (24)  146-7-62- 
807—146-7-77-42  General  Suspects 
Files  on  Smith  Act  Violations — 
conspiring  to  teach  and  advocate  the 
overdirowing  of  the  government  of  the 
U.  S.  by  force  and  violence  (Joseph 
Kuzma  and  James  Frederick  Forrest), 
1941-1960  (NARA  Accesssion  NN3- 
060-00-020);  (25)  146-7-5130  General 
Suspects  Files  on  Smith  Act 
Violations — Communist  Party 
infiltration  of  the  United  Electrical, 
Radio  and  Mechanical  Workers  of 
American  Union,  1944-1960  (NARA 
Accession  NN3-060-00-021);  (26)  146- 
7-328  through  146-7-1603  Nazi  Party, 
German  Organizations  WWII  (German 
Bimd  Activities,  August  Klapprott, 
Alexander  Trachtenberg,  John  Falk, 
Nationalist  Party  of  Puerto  Rico),  1942- 
1958  (NARA  Accession  NN3-060-00- 
022);  (27)  146-7— Citizen 
correspondence  concerning  Pro  Nazi 
Statements,  sabotage,  FBI  Reports  and 
individuals  accused  of  Fifth  Column 
activities  (includes  individuals  of 
German,  Japanese,  Italian  extraction), 
1940-1944  (NARA  Accession  NN3- 
060-00-023);  (28)  146-7-523  through 
146-7-1689 — The  records  consist  of  a 
mix  of  subjects  during  and  after  WWII, 
1941-1962  (NARA  Accession  NN3- 
060-00-024);  and  (29)  Nl-60-88-10, 
Class  51,  Offenses  against  Public  Justice, 
Bribery  and  Perjury.  Includes  betrayal  of 
Office,  conflict  of  interest,  and 
obstruction  of  justice,  1947-1969 
(NARA  Accession  NN3-060-00-025). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

Reference  by  Government  officials, 
scholars,  students,  and  members  of  the 
jeneral  public.  The  records  in  the 


National  Archives  of  the  United  States 
are  exempt  from  the  Privacy  Act  of  1974 
except  for  the  public  notice  required  by 
5  U.S.C.  552a(l)(l)(3).  Further 
information  about  uses  and  restrictions 
may  be  foimd  in  36  CFR  part  1256  and 
in  the  Appendix  following  this  notice. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM:       . 

a.  Storage:  Paper  and  microform 
records  stored  in  archival  containers. 

b.  Retrievability:  Retrieved  by 
individual  name. 

c.  Safeguards:  Records  are  kept  in 
locked  stack  areas  accessible  only  to 
authorized  NARA  personnel. 

d.  Retention  and  disposal:  Records  are 
retained  permanentiy. 

SYSTEM  MANAGER  AND  ADDRESS: 

The  system  manager  is  the  Assistant 
Archivist  for  Records  Services, 
Washington,  DC  (NW),  8601  Adelphi 
Road,  College  Park.  MD  20740-6001. 

NOTIFICATION  PROCEDURES: 

Individuals  desiring  information  from 
or  about  these  records  should  direct 
inquiries  to  the  system  manager. 

RECORDS  ACCESS  PROCEDURES: 

Upon  request,  NARA  will  attempt  to 
locate  specific  records  about  individuals 
and  will  make  the  records  available 
subject  to  the  restrictions  set  forth  in  36 
CFR  part  1256.  Enough  information 
must  be  provided  to  permit  NARA  to 
locate  the  records  in  a  reasonable 
amoimt  of  time.  Records  in  the  National 
Archives  may  not  be  amended  and 
requests  for  amendment  will  not  be 
considered.  More  information  regarding 
access  procedures  is  available  in  the 
Guide  to  the  Nationcd  Archives  of  the 
United'States,  which  is  sold  by  the 
Superintendent  of  Public  Documents, 
Government  Printing  Office, 
Washington,  DC  20402,  and  may  be 
consulted  at  the  NARA  research 
facilities  listed  in  36  CFR  part  1253. 

2.  SYSTEM  NAME: 

Civil  Division  Case  File  System, 
JUSTICE/CIV-001  (part  of  National 
Archives  Record  Group  60,  General 
Records  of  the  Department  of  Justice). 

SYSTEM  LOCATKM: 

National  Archives  at  College  Park, 
8601  Adelphi  Road,  College  Park,  MD 
20740-6001. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Records  in  the  National  Archives 
cover  individuals  referenced  in 
potential  or  actual  cases  and  matters 
under  the  jurisdiction  of  the  Civil 


Division;  and  attorneys,  paralegals,  and 
other  employees  of  the  Civil  Division 
directly  involved  in  these  cases  or 
matters. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  in  the  National  Archives 
covered  by  this  notice  include  discovery 
dociunents  and  related  indexes  created 
for  use  in  association  with  the 
government's  case  against  Exxon 
Corporation  in  regards  to  the  Exxon 
Valdez  Diaster,  03/31/1989-12/19/1996 
(NARA  Accession  NN3-060-00-029); 
Department  of  Justice  security  classified 
enclosures  to  subject  files  (litigation 
case  files),  1930-1987  (NARA  Accession 
NN3-060-099-010);  and  Department  of 
Justice  subject  files  and  enclosures 
(litigation  case  files),  1930-1987  (NARA 
Accession  Numbers  NN3-060-099-008, 
and  NN3-060-099-011). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

Reference  by  Government  officials, 
scholars,  students,  and  members  of  the 
general  pubUc.  The  records  in  the 
National  Archives  of  the  United  States 
are  exempt  from  the  Privacy  Act  of  1974 
except  for  the  public  notice  required  by 
5  U.S.C.  552a(l)(l)(3).  Further 
information  about  uses  and  restrictions 
may  be  foimd  in  36  CFR  part  1256  and 
in  the  Appendix  following  this  notice. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

a.  Storage:  Paper  records  stored  in 
archival  containers;  and  electronic 
database  stored  on  magnetic  tape. 

b.  Retrievability:  Retrieved  by  file 
number. 

c.  Safeguards:  Records  are  kept  in 
locked  stack  areas  accessible  only  to 
authorized  NARA  persormel. 

d.  Retention  and  disposal:  Records  are 
retained  permanentiy. 

SYSTEM  MANAGER  AND  ADDRESS: 

The  system  manager  is  the  Assistant 
Archivist  for  Records  Services, 
Washington,  DC  (NW),  8601  Adelphi 
Road,  College  Park,  MD  20740-6001. 

NOTIFICATION  PROCEDURES: 

Individuals  desiring  information  from 
or  about  these  records  should  direct 
inquiries  to  the  system  manager. 

RECORDS  ACCESS  PROCEDURES: 

Upon  request,  NARA  will  attempt  to 
locate  specific  records  about  individuals 
and  will  make  the  records  available 
subject  to  the  restrictions  set  forth  in  36 
CFR  part  1256.  Enough  information 
must  be  provided  to  permit  NARA  to 
locate  the  records  in  a  reasonable 
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amount  of  time.  Records  in  the  National 
Archives  may  not  be  amended  emd 
requests  for  amendment  will  not  be 
considered.  More  information  regarding 
access  procedures  is  available  in  the 
Guide  to  the  National  Archives  of  the 
United  States,  which  is  sold  by  the 
Superintendent  of  Public  Dociunents, 
Government  Printing  Office, 
Washington,  DC  20402,  and  may  be 
consulted  at  the  NARA  research 
facihties  listed  in  36  CFR  part  1253. 

3.  SYSTEM  NAME: 

Panama  Canal  Commission  Board  of 
Directors  Biographical  and 
Correspondence  Files,  PCC/WO/AE^2 
(part  of  National  Archives  Record  Group 
185,  Records  of  the  Panama  Canal). 

SYSTEM  location: 

National  Archives  at  College  Park, 
8601  Adelphi  Road,  College  Park,  MD 
20740-6001. 

cateoories  of  individuals  covered  by  the 
system: 

Records  in  the  National  Archives 
cover  members  of  the  Panama  Canal 
Commission  Board  of  Directors. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 
Records  in  the  National  Archives 
covered  by  this  notice  include  Board  of 
Director  files,  including  meetings, 
biographies,  photos,  and 
correspondence.  1980-1999  (NARA 
Accession  Numbers  NN 3-1 85-00-007 
and  NN3-1 85-00-01 7). 

ROUTINE  USES  Of  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  Of  USERS  AND 
THE  PURPOSE  Of  SUCH  USES: 

Reference  by  Government  officials, 
scholars,  students,  and  members  of  the 
general  public.  The  records  in  the 
National  Archives  of  the  United  States 
are  exempt  from  the  Privacy  Act  of  1974 
except  for  the  public  notice  required  by 
5  U.S.C.  552a(l)(l)(3).  Further 
information  about  uses  and  restrictions 
may  be  found  in  36  CFR  part  1256  and 
in  the  Appendix  following  this  notice. 

POLKIES  AND  PRACTKES  FOR  STORINQ, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  Of  RECORDS  IN  THE  SYSTEM: 

a.  Storage:  Paper  records  stored  in 
archival  containers. 

b.  Retrievability:  Retrieved 
alphabetically  by  name  of  board 
member. 

c.  Safeguards:  Records  are  kept  in 
locked  stack  areas  accessible  only  to 
authorized  NARA  personnel. 

d.  Retention  and  disposal:  Records  are 
retained  permanently. 

SYSTEM  MANAGER  AND  ADDRESS: 

The  system  manager  is  the  Assistant 
Archivist  for  Records  Services, 


Washington,  DC  (NW),  8601  Adelphi 
Road.  College  Park,  MD  20740-6001. 

NOTIFICATION  PROCEDURES: 

Individuals  desiring  information  from 
or  about  these  records  should  direct 
inquiries  to  the  system  manager. 

RECORDS  ACCESS  PROCEDURES: 

Upon  request,  NARA  will  attempt  to 
locate  specific  records  about  individuals 
and  will  make  the  records  available 
subject  to  the  restrictions  set  forth  in  36 
CFR  part  1256.  Enough  information 
must  be  provided  to  permit  NARA  to 
locate  the  records  in  a  reasonable 
amount  of  time.  Records  in  the  National 
Archives  may  not  be  amended  and 
requests  for  amendment  will  not  be 
considered.  More  information  regarding 
access  procedures  is  available  in  the 
Guide  to  the  National  Archives  of  the 
United  States,  which  is  sold  by  the 
Superintendent  of  Public  Documents, 
Govenmient  Printing  Office, 
Washington,  DC  20402,  and  may  be 
consulted  at  the  NARA  research 
facilities  listed  in  36  CFR  part  1253. 

4.  SYSTEM  NAME: 

General  Files  of  the  Panama  Canal 
Commission,  PCC/AMRM-1  (part  of 
National  Archives  Record  Group  185, 
Records  of  the  Panama  Canal). 

SYSTEM  LOCATION: 

National  Archives  at  College  Park, 
8601  Adelphi  Road,  College  Park,  MD 
20740-6001. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Records  in  the  National  Archives 
cover  individuals  who  are  the  subject  of 
correspondence  or  who  correspond  with 
the  Office  of  the  Administrator  and  staff 
offices  on  a  variety  of  subjects  related  to 
the  operation,  maintenance,  and 
protection  of  the  Panama  Canal. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

Records  in  the  National  Archives 
covered  by  this  notice  include 
correspondence  reading  files  for  the 
offices  of  the  Administrator  and  Deputy 
Administrator  of  the  Panama  Canal 
Commission,  1979-1996  (NARA 
Accession  NN3-185-099-004). 

ROUTINE  USES  Of  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

Reference  by  Government  officials, 
scholars,  students,  and  members  of  the 
general  public.  The  records  in  the 
National  Archives  of  the  United  States 
are  exempt  from  the  Privacy  Act  of  1974 
except  for  the  public  notice  required  by 
5  U.S.C.  552a(l)(l)(3).  Further 
information  about  uses  and  restrictions 


may  be  found  in  36  CFR  part  1256  and 
in  ihe  Appendix  following  this  notice. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

a.  Storage:  Paper  records  stored  in 
archival  containers. 

b.  Retrievability:  Retrieved 
alphabetically  by  name. 

c.  Safeguards:  Records  are  kept  in 
locked  stack  areas  accessible  only  to 
authorized  NARA  personnel. 

d.  Retention  and  disposal:  Records  are 
retained  permanently. 

SYSTEM  MANAGER  AND  ADDRESS: 

The  system  memager  is  the  Assistant 
Archivist  for  Records  Services, 
Washington,  DC  (NW),  8601  Adelphi 
Road,  College  Park,  MD  20740-6001. 

NOTIFICATION  PROCEDURES: 

Individuals  desiring  information  from 
or  about  these  records  should  direct 
inquiries  to  the  system  manager. 

RECORDS  ACCESS  PROCEDURES: 

Upon  request,  NARA  will  attempt  to 
locate  specific  records  about  individuals 
and  will  make  the  records  available 
subject  to  the  restrictions  set  forth  in  36 
CFR  part  1256.  Enough  information 
must  be  provided  to  permit  NARA  to 
locate  the  records  in  a  reasonable 
amount  of  time.  Records  in  the  National 
Archives  may  not  be  amended  and 
requests  for  amendment  will  not  be 
considered.  More  information  regarding 
access  procedures  is  available  in  the 
Guide  to  the  National  Archives  of  the 
United  States,  which  is  sold  by  the 
Superintendent  of  Public  Documents, 
Government  Printing  Office, 
Washington,  DC  20402,  and  may  be 
consulted  at  the  NARA  research 
facilities  listed  in  36  CFR  part  1253. 

5.  SYSTEM  name: 

Records  of  Births,  Deaths,  and 
Marriages  that  occurred  in  the  former 
Canal  Zone,  PCC/AMRM-7  (part  of 
National  Archives  Record  Group  185, 
Records  of  the  Panama  Canal). 

SYSTEM  location: 

National  Archives  at  College  Park, 
8601  Adelphi  Road,  College  Park,  MD 
20740-6001. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Records  in  the  National  Archives 
cover  individuals  who  were  married  in 
the  former  Canal  Zone. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

'    Records  in  the  National  Archives 
covered  by  this  notice  include  clergy 
marriage  registration  books  containing 
abstracted  information  on  Canal  Zone 
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ioarriages  recorded  by  the  officiating 
i^lergy,  1904-1979  (NARA  Accession 
KN3-185-O98-O08). 

aOUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
fYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
tHE  PURPOSE  OF  SUCH  USES: 

Reference  by  Government  officials, 
Scholars,  students,  and  members  of  the 

Jeneral  public.  The  records  in  the 
lational  Archives  of  the  United  States 
are  exempt  from  the  Privacy  Act  of  1974 
except  for  the  public  notice  required  by 
5  U.S.C.  552a(l)(l)(3).  Further 
information  about  uses  and  restrictions 
may  be  foxmd  in  36  CFR  part  1256  and 
in  ihe  Appendix  following  this  notice. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

a.  Storage:  Paper  records  stored  in 
archival  containers;  and  index  cards  on 
^aicrofilm. 

•  b.  Retrievability:  Retrieved  by  name, 
4ate  of  birth,  death,  or  marriage,  and 
dumber  of  certificate. 

c.  Safeguards:  Records  are  kept  in 
locked  stack  areas  accessible  only  to 
authorized  NARA  personnel. 

d.  Retention  ana  disposal:  Records  are 
vetained  permanently. 

$YSTEM  MANAGER  AND  ADDRESS: 

The  system  manager  is  the  Assistant 
Archivist  for  Records  Services, 
Washington,  DC  (NW),  8601  Adelphi 
Road,  College  Park,  MD  20740-6001. 

NOTIFICATION  PROCEDURES: 

I  Individuals  desiring  information  from 

Jr  about  these  records  should  direct 
iquiries  to  the  system  manager. 

RECORDS  ACCESS  PROCEDURES: 

Upon  request,  NARA  will  attempt  to 
^ate  specific  records  about  individuals 
and  will  make  the  records  available 
Object  to  the  restrictions  set  forth  in  36 
CFR  part  1256.  Enough  information 
«iust  be  provided  to  permit  NARA  to 
locate  the  records  in  a  reasonable 
amount  of  time.  Records  in  the  National 
Archives  may  not  be  amended  and 
requests  for  amendment  will  not  be 
considered.  More  information  regarding 
access  procedures  is  available  in  the 
Guide  to  the  National  Archives  of  ihe 
United  States,  which  is  sold  by  the 
Superintendent  of  Public  Documents, 
Govenmient  Printing  Office, 
Washington,  DC  20402,  and  may  be 
consulted  at  the  NARA  research 
facilities  listed  in  36  CFR  part  1253. 

1  SYSTEM  NAME: 

I  Correspondence  Files  and 
Correspondence  Control  Files — 
Treasury/IRS  00.001  (part  of  National 
Archives  Record  Group  58,  Records  of 
tbe  Internal  Revenue  Service). 


SYSTEM  LOCATION: 

National  Archives  at  College  Park, 
8601  Adelphi  Road,  College  Park,  MD 
20740-6001. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Records  in  the  National  Archives 
cover  initiators  of  the  correspondence; 
persons  upon  whose  behalf  the 
correspondence  was  initiated;  and 
subjects  of  the  correspondence. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 
Records  in  the  National  Archives 
covered  by  this  notice  include 
organizational  history  files,  1929-1990 
(Nara  Accession  NN3-058-099-001); 
strategic  plarming  documentation, 
1953-1990  (NARA  Accession  NN3- 
058-099-002);  historian  records, 
1980's-1990's  (NARA  Accession  NN3- 
058-099-003);  legislative  affairs 
records,  1970's-1990'8  (NARA 
Accession  NN3-05  8-099-004); 
plaiming  division/internal  management 
records,  1950'8-1990's  (NARA 
Accession  NN3-058-099-005);  public 
affairs/problem  resolution  records/ 
publishing  services,  1950's-1990's 
(NARA  Accession  NN3-O58-099-O06); 
chief  coimsel  records,  1930's-1990's 
(NARA  Accession  NN3-058-099-007); 
information  systems/data  processing 
records,  1960's-1990's  (NARA 
Accession  NN3-O58-099-O08);  reports 
and  studies,  1918-1980's  (NARA 
Accession  NN3-058-099-O09);  audio/ 
visual  records,  1980's-1990's  (NARA 
Accession  NN3-058-099-010); 
publications,  books,  and  forms,  1800's- 
1938  (NARA  Accession  Numbers  NN3- 
058-099-011  and  NN3-058-099-012). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

Reference  by  Government  officials, 
scholars,  students,  and  members  of  the 
general  public.  The  records  in  the 
National  Archives  of  the  United  States 
are  exempt  from  the  Privacy  Act  of  1974 
except  for  the  public  notice  required  by 
5  U.S.C.  552a(l)(l)(3).  Further 
information  about  uses  and  restrictions 
may  be  foimd  in  36  CFR  part  1256  and 
in  the  Appendix  following  this  notice. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

a.  Storage:  Paper  records  stored  in 
archival  containers. 

b.  Retrievability:  Retrieved  by 
individual  name. 

c.  Safeguards:  Records  are  kept  in 
locked  stack  areas  accessible  oiily  to 
authorized  NARA  personnel. 

d.  Retention  and  disposal:  Records  are 
retained  permanently. 


SYSTEM  MANAGER  AND  ADDRESS: 

The  system  manager  is  the  Assistant 
Archivist  for  Records  Services, 
Washington,  DC  (NW),  8601  Adelphi 
Road,  College  Park.  MD  20740-6001. 

NOTIFICATION  PROCEDURES: 

Individuals  desiring  information  bom 
or  about  these  records  should  direct 
inquiries  to  the  system  manager. 

RECORDS  ACCESS  PROCEDURES: 

Upon  request,  NARA  will  attempt  to 
locate  specific  records  about  individuals 
and  will  make  the  records  available 
subject  to  the  restrictions  set  forth  in  36 
CFR  part  1256.  Enough  information 
must  be  provided  to  permit  NARA  to 
locate  the  records  in  a  reasonable 
amount  of  time.  Records  in  the  National 
Archives  may  not  be  amended  and 
requests  for  amendment  will  not  be 
considered.  More  information  regarding 
access  procedures  is  available  in  the 
Guide  to  the  National  Archives  of  the 
United  States,  which  is  sold  by  the 
Superintendent  of  Public  Docimients, 
Government  Printing  Office, 
Washington.  DC  20402,  and  may  be 
consulted  at  the  NARA  research 
facilities  listed  in  36  CFR  part  1253. 

7.  SYSTEM  NAME: 

Intelligence/Coimterintelligence 
Source  Files,  A0381-100a  DAMI  (part  of 
National  Archives  Record  Group  319, 
Records  of  the  Army  Staff). 

SYSTEM  location: 

National  Archives  at  College  Park, 
8601  Adelphi  Road,  College  Park,  MD 
20740-6001. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Records  in  the  National  Archives 
cover  selected  individuals  who  qualify 
and  may  be  accepted  as  an  intelligence 
or  counterintelligence  source  for  the 
U.S.  Army. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  in  the  National  Archives 
covered  by  this  notice  include 
intelligence/counterintelligence  source 
files  (JFK  Collection),  1953-1977 
(NARA  Accession  Niunbers  NN3-319- 
099-002  and  NN3-3 19-00-004). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

Reference  by  Government  officials, 
scholars,  students,  and  members  of  the 
general  public.  The  records  in  the 
National  Archives  of  the  United  States 
are  exempt  from  the  Privacy  Act  of  1974 
except  for  the  public  notice  required  by 
5  U.S.C.  552a(l)(l)(3).  Further 
information  about  uses  and  restrictions 
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may  be  found  in  36  CFR  part  1256  and 
in  the  Appendix  following  this  notice. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRKVMG,  ACCCSSINQ,  RETAINING,  AND 
DBPOSWQ  OF  RECORDS  IN  THE  SYSTEM: 

a.  Storage:  Paper  and  microform 
records  stored  in  archival  containers. 

b.  Rethevability:  By  individual  name 
and  numerically  by  source  or  project 
number. 

c.  Safeguards:  Records  are  kept  in 
locked  stack  areas  accessible  only  to 
authorized  NARA  personnel. 

d.  Retention  and  disposal:  Records  are 
retained  permanently. 

SYSTEM  MANAGER  ANO  AOORESS: 

The  system  manager  is  the  Assistant 
Archivist  for  Records  Services, 
Washington.  DC  (NW),  8601  Adelphi 
Road.  College  Park,  MD  20740-6001. 

NOTIFICATION  PROCEDURES: 

Individuals  desiring  information  from 
or  about  these  records  should  direct 
inquiries  to  the  system  manager. 

RECORDS  ACCESS  PROCEDURES: 

Upon  request,  NARA  will  attempt  to 
locate  specific  records  about  individuals 
and  will  make  the  records  available 
subject  to  the  restrictions  set  forth  in  36 
CFR  part  1256.  Enough  information 
must  be  provided  to  permit  NARA  to 
locate  the  records  in  a  reasonable 
amoimt  of  time.  Records  in  the  National 
Archives  may  not  be  amended  and 
requests  for  amendment  will  not  be 
considered.  More  information  regarding 
access  procedures  is  available  in  the 
Guide  to  the  National  Archives  of  the 
United  States,  which  is  sold  by  the 
Superintendent  of  Public  Documents, 
Government  Printing  Office, 
Washington,  DC  20402,  and  may  be 
consulted  at  the  NARA  research 
facilities  listed  in  36  CFR  part  1253. 

S.  SYSTEM  NAME: 

Counterintelligence/Security  Files, 
A0381-20b  DAM!  (part  of  National 
Archives  Record  Group  319,  Records  of 
the  Army  Staff). 

SYSTEM  LOCATION: 

National  Archives  at  College  Park, 
8601  Adelphi  Road,  College  Park,  MD 
20740-6001. 

CATEGORIES  OF  MDMOUALS  COVERED  BY  THE 
SYSTEM: 

Records  in  the  National  Archives 
cover  military  and  civilian  personnel 
associated  with  the  U.S.  Army;  and 
industrial  or  contractor  personnel 
working  in  private  industry  which  have 
contracts  involving  classified 
Department  of  Defense  (DOD) 
information. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  in  the  National  Archives 
covered  by  this  notice  include 
Coimterintelligence/Security 
Investigations  (JFK  Collection),  1953- 
1977  (NARA  Accession  NN3-319-099- 
006);  U.S.  POW/MIA/Detainee 
InteUigence.  1945-1975  (NARA 
Accession  Numbers  NN3-3 19-099-001. 
NN3-319-099-007,  NN3-3 19-099-009. 
NN3-319-00-010,  NN3-3 19-00-011, 
NN3-31 9-00-024.  NN3-3 19-00-028, 
NN3-319-00-030,  and  NN3-319-00- 
031);  and  Coimterintelligence/Security 
Investigations,  1952-1994  (NARA 
Accession  Numbers  NN3-319-099-008, 
NN3-319-00-005,  NN3-319-00-025. 
NN3-319-00-029,  and  NN3-319- 
00032). 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUOmG  CATEGORIES  OF  USERS  ANO 
THE  PURPOSE  OF  SUCH  USES: 

Reference  by  Government  officials, 
scholars,  students,  and  members  of  the 
general  public.  The  records  in  tl^e 
National  Archives  of  the  United  States 
are  exempt  from  the  Privacy  Act  of  1974 
except  for  the  public  notice  required  by 
5  U.S.C.  552a(l)(l)(3).  Further 
information  about  uses  and  restrictions 
may  be  found  in  36  CFR  part  1256  and 
in  the  Appendix  following  this  notice. 

POUOES  AND  PRACTICES  FOR  STORING, 
RETRCVWQ,  ACCESSVIG,  RETAMINQ,  AND 
DISPOSmG  OF  RECORDS  M  THE  SYSTEM: 

a.  Storage:  Paper,  microform  and 
photographic  records  stored  in  archival 
containers. 

b.  Retrievability:  Retrieved  by  name, 
aliases,  or  title  in  combination  with 
social  security  number  or  regular 
dossier  number. 

c.  Safeguards:  Records  are  kept  in 
locked  stack  areas  accessible  only  to 
authorized  NARA  personnel. 

d.  Retention  and  disposal:  Records  are 
retained  permanently. 

SYSTEM  MANAGER  AND  ADDRESS: 

The  system  manager  is  the  Assistant 
Archivist  for  Records  Services, 
Washington.  DC  (NW),  8601  Adelphi 
Road,  College  Park,  MD  20740-6001. 

NOTIFICATION  PROCEDURES: 

Individuals  desiring  information  frt)m 
or  about  these  records  should  direct 
inquiries  to  the  system  manager. 

RECORDS  ACCESS  PROCEDURES: 

Upon  request,  NARA  will  attempt  to 
locate  specific  records  about  individuals 
and  will  make  the  records  available 
subject  to  the  restrictions  set  forth  in  36 
CFR  part  1256.  Enough  information 
must  be  provided  to  permit  NARA  to 
locate  the  records  in  a  reasonable 
amoimt  of  time.  Records  in  the  National 


Archives  may  not  be  amended  and 
requests  for  amendment  will  not  be 
considered.  More  information  regarding 
access  procedures  is  available  in  the 
Guide  to  the  National  Archives  of  the 
United  States,  which  is  sold  by  the 
Superintendent  of  Public  Documents, 
Government  Printing  Office, 
Washington,  DC  20402,  and  may  be 
consulted  at  the  NARA  research 
facilities  listed  in  36  CFR  part  1253. 

9.  SYSTEM  name: 

Personnel  Security  Clearance 
Information  Files,  A0380-67  DAMI  (part 
of  National  Archives  Record  Group  319, 
Records  of  the  Army  Staff). 

SYSTEM  location: 

National  Archives  at  College  Park, 
8601  Adelphi  Road,  College  Park,  MD 
20740-6001. 

CATEGORIES  OF  MOtVIOUALS  COVERED  BY  THE 
SYSTEM: 

Records  in  the  National  Archives 
cover  any  individual,  civilian  or 
military,  affiliated  with  the  U.S.  Army 
by  assignment,  employment,  contractual 
relationship,  or  as  the  result  of  an 
interservice  support  agreement  on 
whom  a  personnel  security  clearance 
determination  has  been  completed,  is  in 
process,  or  may  be  pending. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  in  the  National  Archives 
covered  by  this  notice  include 
Counterintelligence/Security 
Investigations  (JFK  Collection),  1953- 
1977  (NARA  Accession  NN3-319-099- 
006);  U.S.  POW/MIA/Detainee 
bitelligence,  1945-1975  (NARA 
Accession  Numbers  NN3-319-099-001. 
NN3-319-099-007,  NN3-3 19-099-009, 
NN3-319-00-010,  NN3-3 19-00-011, 
NN3-319-00-024,  NN3-319-00-028, 
NN3-319-OO-030,  and  NN3-319-00- 
031);  and  Counterintelligence/Security 
Investigations,  1952-1994  (NARA 
Accession  Numbers  NN3-319-099-008, 
NN3-319-00-005,  NN3-319-00-025. 
NN3-319-00-029,  and  NN3-319-00- 
032). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

Reference  by  Government  officials, 
scholars,  students,  and  members  of  the 
general  public.  The  records  in  the 
National  Archives  of  the  United  States 
are  exempt  from  the  Privacy  Act  of  1974 
except  for  the  public  notice  required  by 
5  U.S.C.  552aa)(l)(3).  Further 
information  about  uses  and  restrictions 
may  be  found  in  36  CFR  part  1256  and 
in  the  Appendix  following  this  notice. 
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POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  ANO 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

a.  Storage:  Paper,  microform  and 
photographic  records  stored  in  archival 
containers. 

b.  Retrievability:  Retrieved 
alphabetically  by  individual's  surname 
or  social  security  number. 

c.  Safeguards:  Records  are  kept  in 
locked  stack  areas  accessible  only  to 
authorized  NARA  personnel. 

d.  Retention  and  disposal:  Records  are 
retained  permanently. 

SYSTEM  MANAGER  ANO  ADDRESS: 

The  system  manager  is  the  Assistant 
Archivist  for  Records  Services, 
Washington,  DC  (NW),  8601  Adelphi 
Road,  College  Park,  MD  20740-6001. 

NOTIFICATION  PROCEDURES: 

Individuals  desiring  information  from 
or  about  these  records  should  direct 
inquiries  to  the  system  manager. 

RECORDS  ACCESS  PROCEDURES: 

Upon  request,  NARA  will  attempt  to 
locate  specific  records  about  individuals 
and  will  make  the  records  available 
subject  to  the  restrictions  set  forth  in  36 
CFR  part  1256.  Enough  information 
must  be  provided  to  permit  NARA  to 
locate  the  records  in  a  reasonable 
amount  of  time.  Records  in  the  National 
Archives  may  not  be  amended  and 
requests  for  amendment  will  not  be 
considered.  More  information  regarding 
access  procedures  is  available  in  the 
Guide  to  the  National  Archives  of  the 
United  States,  which  is  sold  by  the 
Superintendent  of  Public  Documents, 
Government  Printing  Office, 
Washington,  DC  20402,  and  may  be 
consulted  at  the  NARA  research 
facilities  listed  in  36  CFR  part  1253. 

SYSTEM  NAME: 

NCIS  Investigative  Files  System, 
N05520— 4  (part  of  National  Archives 
Record  Group  526,  Records  of  the  Naval 
Criminal  Investigative  Service). 

SYSTEM  LOCATION: 

National  Archives  at  College  Park, 
8601  Adelphi  Road,  College  Park,  MD 
20740-6001. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Records  in  the  National  Archives 
cover  individuals  who  require  access  to 
classified  defense  information  and 
others  who  are  of  criminal, 
counterintelligence,  security  or  general 
investigative  interest  to  NCIS. 

rTEGORKS  OF  RECORDS  IN  THE  SYSTEM: 
Records  in  the  National  Archives 
covered  by  this  notice  include  Historical 


Matters  Records  (records  covering  a 
broad  range  of  topics  that  document  the 
history  of  the  Naval  Criminal 
Investigative  Service  and  its 
predecessor;  security  related  topics  from 
offices  within  Office  of  Naval 
Intelligence;  and  security, 
counterintelligence,  investigative,  and 
other  topics  undertaken  by  Naval 
Intelligence  and  the  District  Intelligence 
Offices  (DIO)),  1935-1977  (NARA 
Accession  Numbers  NN3-526-099-001 , 
NN3-526-099-002,  and  NN3-526-099- 
003);  POW/MIA  Intelligence  Files: 
These  records  contain  information 
concerning  the  U.S.S.  Pueblo  that  was 
captured  on  January  23, 1968  off  the 
coast  of  North  Korea  and  commercial 
news  broadcast  (U.S.  and  foreign),  crew 
member  "confession"  press  reports  and 
interviews  of  crew  members  and  Mrs. 
Bucher,  1968-1971  (NARA  Accession 
NN3-526-099-004);  and  Major 
Investigations:  These  records  contain 
closed  case  investigations  of  alleged 
espionage,  subversion,  sabotage  and 
other  security  related  investigations 
conducted  primarily  during  the  Vietnam 
Conflict  period,  1958-1975  (NARA 
Accession  NN3-526-O99-005). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

Reference  by  Government  officials, 
scholars,  students,  and  members  of  the 
general  public.  The  records  in  the 
National  Archives  of  the  United  States 
are  exempt  from  the  Privacy  Act  of  1974 
except  for  the  public  notice  required  by 
5  U.S.C.  552a(l)(l)(3).  Further 
information  about  uses  and  restrictions 
may  be  found  in  36  CFR  part  1256  and 
in  ihe  Appendix  following  this  notice. 

POUOES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND  • 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

a.  Storage:  Paper  and  photographic 
records  stored  in  archival  containers. 

b.  Retrievability:  Retrieved  by 
numeric  sequential  number  and 
alphabetically  by  topical  title,  and 
geographic  location. 

c.  Ssifeguards:  Records  are  kept  in 
locked  stack  areas  accessible  only  to 
authorized  NARA  personnel. 

d.  Retention  and  disposal:  Records  are 
retained  permcinently. 

SYSTEM  MANAGER  AND  ADDRESS: 

The  system  manager  is  the  Assistant 
Archivist  for  Records  Services, 
Washington,  DC  (NW),  8601  Adelphi 
Road,  College  Park,  MD  20740-6001. 

NOTIFICATION  PROCEDURES: 

Individuals  desiring  information  from 
or  about  these  records  should  direct 
inquiries  to  the  system  manager. 


RECORDS  ACCESS  PROCEDURES: 

Upon  request,  NARA  will  attempt  to 
locate  specific  records  about  individuals 
and  will  make  the  records  available 
subject  to  the  restrictions  set  forth  in  36 
CFR  part  1256.  Enough  information 
must  be  provided  to  permit  NARA  to 
locate  the  records  in  a  reasonable 
amount  of  time.  Records  in  the  National 
Archives  may  not  be  amended  and 
requests  for  amendment  will  not  be 
considered.  More  information  regarding 
access  procedures  is  available  in  the 
Guide  to  the  National  Archives  of  the 
United  States,  which  is  sold  by  the 
Superintendent  of  Public  Documents, 
Government  Printing  Office, 
Washington,  DC  20402,  and  may  be 
consulted  at  the  NARA  research 
facilities  listed  in  36  CFR  part  1253. 

11.  SYSTEM  name: 

Population  and  Housing  Census 
Records  of  the  1960  and  Subsequent 
Censuses-Commerce/Census-5  (part  of 
National  Archives  Record  Group  29, 
Records  of  the  Bureau  of  the  Census). 

system  location: 

National  Archives  at  College  Park, 
8601  Adelphi  Road,  College  Park,  MD 
20740-6001. 

categories  of  INDIVIDUALS  COVERED  BY  THE 
system: 

Records  in  the  National  Archives 
cover  all  individuals  counted  during  the 
Censuses  of  Population  and  Housing 
taken  in  1960  and  later. 

categories  of  records  IN  the  system: 
Records  in  the  National  Archives 
covered  by  this  notice  include  census  of 
population  and  housing  sample  and  one 
hundred-percent  edited  detail  files  for 
states,  Puerto  Rico  and  outlying  areas, 
1980  (NARA  Accession  Numbers  NN3- 
029-099-010  and  NN3-029-099-011); 
decennial  census  of  population  and 
housing  sample  edited  detail  tape  files, 
1960  (NARA  Accession  NN3-029-00- 
022);  and  decennial  census  of 
population  and  housing  one  hundred- 
percent  and  twenty-percent  sample 
edited  detail  files  for  states,  Puerto  Rico, 
and  outlying  areas,  1970  (NARA 
Accession  Numbers  NN3-029-099-012, 
NN3-029-099-013,  and  NN3-029-099- 
014). 

ROUTINE  USES  OF  RECORDS  MAINTAINEO  M  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

Reference  by  Government  officials, 
scholars,  students,  and  members  of  the 
general  public.  The  records  in  the 
National  Archives  of  the  United  States 
are  exempt  from  the  Privacy  Act  of  1974 
except  for  the  public  notice  required  by 
5  U.S.C.  552a(l)(l)(3).  Further 
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information  about  uses  and  restrictions 
may  be  foimd  in  36  CFR  part  1256  and 
in  the  Appendix  following  this  notice. 

POLICIES  AND  PRACTICES  FOR  STOMNQ, 
RETREVING,  ACCESSING,  RETAMMQ,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

a.  Storage:  Electronic  database  stored 
on  magnetic  tape. 

b.  Retrievability:  Retrieved  by  the  use 
of  unique  serial  identification  niunbers 
internal  to  the  Bureau  of  the  Census. 

c.  Safeguards:  Records  are  kept  in 
locked  stack  areas  accessible  only  to 
authorized  NARA  personnel. 

d.  Retention  and  disposal:  Records  are 
retained  permanently. 

SYSTEM  MANAGER  AND  ADDRESS: 

The  system  manager  is  the  Assistant 
Archivist  for  Records  Services, 
Washington,  DC  (NW),  8601  Adelphi 
Road,  College  Park,  MD  20740-6001. 

NOTIFICATION  PROCEDURES: 

Individuals  desiring  information  from 
or  about  these  records  should  direct 
inquiries  to  the  system  manager. 

RECORDS  ACCESS  PROCEDURES: 

Upon  request.  NARA  will  attempt  to 
locate  specific  records  about  individuals 
and  will  make  the  records  available 
subject  to  the  restrictions  set  forth  in  36 
CFR  part  1256.  Enough  information 
must  be  provided  to  permit  NARA  to 
locate  the  records  in  a  reasonable 
amoiuit  of  time.  Records  in  the  National 
Archives  may  not  be  amended  and 
requests  for  amendment  will  not  be 
considered.  More  information  regarding 
access  procedures  is  available  in  the 
Guide  to  the  National  Archives  of  the 
United  States,  which  is  sold  by  the 
Superintendent  of  Public  Dociunents, 
Government  Printing  Office, 
Washington,  DC  20402.  and  may  be 
consulted  at  the  NARA  research 
facilities  listed  in  36  CFR  part  1253. 

12.  SYSTEM  name: 

Army  History  Files,  A0228.01  DAMH 
(part  of  National  Archives  Record  Group 
338.  Records  of  U.S.  Army  Commands, 
1942-). 

SYSTEM  LOCATION: 

National  Archives  at  College  Park. 
8601  Adelphi  Road.  College  Park,  MD 
20740-6001. 

CATEGORES  OF  MOtVDUALS  COVERED  BY  THE 
system: 

Records  in  the  National  Archives 
cover  military  and  civilian  personnel 
associated  with  the  Army;  individuals 
who  offer  historically  significant  items 
or  gifts  of  money  to  the  Army  Museum 
System. 


CATEGORCS  OF  RECORDS  IN  THE  SYSTEM: 

Records  in  the  National  Archives 
covered  by  this  notice  include 
Conunand  Historian's  Files,  1915-1999 
(NARA  Accession  NN3-338-099-O14). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  Of  SUCH  USES: 

Reference  by  Government  officials, 
scholars,  students,  and  members  of  the 
general  public.  The  records  in  the 
National  Archives  of  the  United  States 
are  exempt  firom  the  Privacy  Act  of  1974 
except  for  the  public  notice  required  by 
5  U.S.C.  552a(l)(l)(3).  Further 
information  about  uses  and  restrictions 
may  be  foimd  in  36  CFR  part  1256  and 
in  the  Appendix  following  this  notice. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

a.  Storage:  Paper  records  stored  in 
archival  containers. 

b.  Retrievability:  Retrieved  by 
individual's  name. 

c.  Safeguards:  Records  are  kept  in 
locked  stack  areas  accessible  only  to 
authorized  NARA  personnel. 

d.  Retention  and  disposal:  Records  are 
retained  permanently. 

SYSTEM  MANAGER  AND  ADDRESS: 

The  system  manager  is  the  Assistant 
Archivist  for  Records  Services, 
Washington,  DC  (NW),  8601  Adelphi 
Road,  College  Park,  MD  20740-6001. 

NOTIFICATION  PROCEDURES: 

Individuals  desiring  information  from 
or  about  these  records  should  direct 
inquiries  to  the  system  manager. 

RECORDS  ACCESS  PROCEDURES: 

Upon  request,  NARA  will  attempt  to 
locate  specific  records  about  individuals 
and  will  make  the  records  available 
subject  to  the  restrictions  set  forth  in  36 
CFR  part  1256.  Enough  information 
must  be  provided  to  permit  NARA  to 
locate  the  records  in  a  reasonable 
amount  of  time.  Records  in  the  National 
Archives  may  not  be  amended  and 
requests  for  amendment  will  not  be 
considered.  More  information  regarding 
access  procedures  is  available  in  the 
Guide  to  the  National  Archives  of  the 
United  States,  which  is  sold  by  the 
Superintendant  of  Public  Documents. 
Government  Printing  Office, 
Washington,  DC  20402,  and  may  be 
consulted  at  the  NARA  research 
facilities  listed  in  36  CFR  part  1253. 

13.  SYSTEM  name: 

Counterintelligence/Security  Files, 
A0381-20b  DAMI  (part  of  National 
Archives  Record  Group  338.  Records  of 
U.S.  Army  Commands,  1942-) 


SYSTEM  LOCATION: 

National  Archives  at  College  Park, 
8601  Adelphi  Road,  College  Park.  MD 
20740-6001. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Records  in  the  National  Archives 
cover  military  and  civilian  personnel 
associated  with  the  U.S.  Army;  and 
industrial  or  contractor  personnel 
working  in  private  industry  which  have 
contracts  involving  classified 
Department  of  Defense  (DOD) 
information. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  in  the  National  Archives 
covered  by  this  notice  include 
Counterintelligence/Secmity 
Investigations,  1949-1972  (NARA 
Accession  Numbers  NN3-338-099-004 
and  NN3-338-00-002);  and  POW/MIA 
Detainee  IntelUgence,  1944-1986 
(NARA  Accession  Numbers  NN3-338- 
099-005.  NN3-338-099-015,  and  NN3- 
338-00-001). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

Reference  by  Government  officials, 
scholars,  students,  and  members  of  the 
general  public.  The  records  in  the 
National  Archives  of  the  United  States 
are  exempt  from  the  Privacy  Act  of  1974 
except  for  the  public  notice  required  by 
5  U.S.C.  552a(l)(l)(3).  Further 
information  about  uses  and  restrictions 
may  be  foimd  in  36  CFR  part  1256  and 
in  ihe  Appendix  following  this  notice. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING.  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

a.  Storage:  Paper,  microform  and 
photographic  records  stored  in  archival 
containers. 

b.  Retrievability:  Retrieved  by  name, 
aliases,  or  titie  in  combination  with 
social  security  number  or  regular 
dossier  number. 

c.  Safeguards:  Records  are  kept  in 
locked  stack  areas  accessible  only  to 
authorized  NARA  personnel. 

d.  Retention  and  disposal:  Records  are 
retained  permanentiy. 

SYSTEM  MANAGER  AND  ADDRESS: 

The  system  manager  is  the  Assistant 
Archivist  for  Records  Services, 
Washington.  DC  (NW).  8601  Adelphi 
Road.  College  Park.  MD  20740-«001. 

NOTIFICATION  PROCEDURES: 

Individuals  desiring  information  frtim 
or  about  these  records  should  direct 
inquiries  to  the  system  manager. 
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RECORDS  ACCESS  PROCEDURES: 

Upon  request,  NARA  will  attempt  to 
locate  specific  records  about  individuals 
and  will  make  the  records  available 
subject  to  the  restrictions  set  forth  in  36 
CFR  part  1256.  Enough  information 
must  be  provided  to  permit  NARA  to 
locate  the  records  in  a  reasonable 
amount  of  time.  Records  in  the  National 
Archives  may  not  be  amended  and 
requests  for  amendment  vfiU  not  be 
considered.  More  information  regarding 
access  procedures  is  available  in  the 
Guide  to  the  National  Archives  of  the 
United  States,  which  is  sold  by  the 
Superintendent  of  Public  Documents, 
Government  Printing  Office, 
Washington,  DC  20402,  and  may  be 
consulted  at  the  NARA  research 
facilities  listed  in  36  CFR  part  1253. 

14.  SYSTEM  name: 

Personnel  Secimty  Clearance 
Information  Files,  A0380-67  DAMI  (part 
of  National  Archives  Record  Group  338, 
Records  of  U.S.  Army  Commands, 
1942-). 

SYSTEM  location: 

National  Archives  at  College  Park, 
8601  Adelphi  Road,  College  Park.  MD 
20740-6001. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Records  in  the  National  Archives 
cover  any  individual,  civilian  or 
military,  affiliated  with  the  U.S.  Army 
by  assignment,  employment,  contractual 
relationship,  or  as  the  residt  of  an 
interservice  support  agreement  on 
whom  a  personnel  security  clearance 
determination  has  been  completed,  is  in 
process,  or  may  be  pending. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  in  the  National  Archives 
covered  by  this  notice  include 
Coimterintelligence/Secmity 
Investigations,  1949-1972  (NARA 
Accession  Niunbers  NN3-338-099-004 
and  NN3-338-00-002);  and  U.S.  POW/ 
MIA  Detainee  Intelligence,  1944-1986 
(NARA  Accession  Niunbers  NN3-338- 
099-005.  NN3-338-099-015,  and  NN3- 
338-00-001). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

Reference  by  Government  officials, 
scholars,  students,  and  members  of  the 
general  public.  The  records  in  the 
National  Archives  of  the  United  States 
are  exempt  from  the  Privacy  Act  of  1974 
except  for  the  public  notice  required  by 
5  U.S.C.  552a(l)(l)(3).  Further 
information  about  uses  and  restrictions 
may  be  found  in  36  CFR  part  1256  and. 
in  the  Appendix  following  this  notice. 


POLICIES  AND  PRACnCES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

a.  Storage:  Paper,  microform  and 
photographic  records  stored  in  archival 
containers. 

b.  Retrievability:  Retrieved 
alphabetically  by  individual's  surname 
or  social  security  number. 

c.  Safeguards:  Records  are  kept  in 
locked  stack  areas  accessible  only  to 
authorized  NARA  personnel. 

d.  Retention  and  disposal:  Records  are 
retained  permanently. 

System  manager  and  address: 

The  system  manager  is  the  Assistant 
Archivist  for  Records  Services- 
Washington,  DC  (NW),  8601  Adelphi 
Road,  College  Park.  MD  20740-6001. 

NOTIFICATION  PROCEDURES: 

Individuals  desiring  information  from 
or  about  these  records  should  direct 
inquiries  to  the  system  manager, 

RECORDS  ACCESS  PROCEDURES: 

Upon  request.  NARA  will  attempt  to 
locate  specific  records  about  individuals 
and  will  make  the  records  available 
subject  to  the  restrictions  set  forth  in  36 
CFR  part  1256.  Enough  information 
must  be  provided  to  permit  NARA  to 
locate  the  records  in  a  reasonable 
amount  of  time.  Records  in  the  National 
Archives  may  not  be  amended  and 
requests  for  amendment  will  not  be 
considered.  More  information  regarding 
access  procedures  is  available  in  the 
Guide  to  the  National  Archives  of  the 
United  States,  which  is  sold  by  the 
'  Superintendent  of  Public  Documents. 
Government  Printing  Office. 
Washington,  DC  20402,  and  may  be 
consulted  at  the  NARA  research 
facilities  listed  in  36  CFR  part  1253. 

15.  SYSTEM  name: 

Health  and  Demographic  Surveys 
Conducted  in  Probability  Samples  of  the 
U.  S.  Population.  HHS/OASH/NCHS, 
0^-20-0164  (part  of  National  Archives 
Record  Group  442,  Records  of  the 
Centers  for  Disease  Control  and 
Prevention). 

SYSTEM  location: 

National  Archives  at  College  Park, 
8601  Adelphi  Road,  College  Park,  MD 
20740-6001. 

categories  of  individuals  covered  by  the 
system: 

Records  in  the  National  Archives 
cover  individuals  and  members  of 
households  selected  by  probability 
sampling  techniques  to  be 
representative  of  the  civilian  population 
of  the  United  States. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  in  the  National  Archives 
covered  by  this  notice  include  National 
Health  Exanoination  Surveys,  Cycles  I, 
II,  and  m  (NHES  I,  II,  and  III)  data  tapes 
and  dociunentation.  195^-1970  (NARA 
Accession  Numbers  NN3-442-099-O01, 
NN3-099-002,  and  NN3-442-099-003); 
First  and  Second  National  Health  and 
Nutrition  Examination  Surveys 
(NHANES  I  and  II)  data  tapes  and 
documentation,  1971-1980  (NARA 
Accession  Numbers  NN3-442-099-004 
and  NN3-442-099-OO5);  and  Hispanic 
Health  and  Nutrition  Examination 
Survey  (HHANES)  data  tapes  and 
documentation,  1982-1984  (NARA 
Accession  NN3-442-099-006). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

Reference  by  Government  officials, 
scholars,  students,  and  members  of  the 
general  public.  The  records  in  the 
National  Archives  of  the  United  States 
are  exempt  from  the  Privacy  Act  of  1974 
except  for  the  public  notice  required  by 
5  U.S.C.  552a  (1)  (1)(3).  Further 
information  about  uses  and  restrictions 
may  be  found  in  36  CFR  part  1256  and 
in  the  Appendix  following  this  notice. 

POLICIES  AND  PRACTKES  FOR  STOR*4G, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSiNG  OF  RECORDS  IN  THE  SYSTEM: 

a.  Storage:  Paper  records  stored  in 
archival  containers;  and  electronic 
database  stored  on  magnetic  tape. 

b.  Retrievability:  Retrieved  by  serial 
number  cross-indexed  to  the  original, 
individually  identifiable  record. 

c.  Safeguards:  Records  are  kept  in 
locked  stack  areas  accessible  only  to 
authorized  NARA  personnel. 

d.  Retention  and  disposal:  Records  are 
retained  permanentiy. 

SYSTEM  MANAGER  AND  ADDRESS: 

The  system  manager  is  the  Assistant 
Archivist  for  Records  Services- 
Washington,  DC  (NW),  8601  Adelphi 
Road.  College  Park.  MD  20740-6001. 

NOTIFICATION  PROCEDURES: 

Individuals  desiring  information  from 
or  about  these  records  should  direct 
inquiries  to  the  system  manager. 

RECORDS  ACCESS  PROCEDURES: 

Upon  request.  NARA  will  attempt  to 
locate  specific  records  about  individuals 
and  will  make  the  records  available 
subject  to  the  restrictions  set  forth  in  36 
CFR  part  1256.  Enough  information 
must  be  provided  to  permit  NARA  to 
locate  the  records  in  a  reasonable 
amount  of  time.  Records  in  the  National 
Archives  may  not  be  amended  and 
requests  for  amendment  will  not  be 
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considered.  More  information  regarding 
access  procedures  is  avBilable  in  the 
Guide  to  the  National  Archives  of  the 
United  States,  which  is  sold  by  the 
Superintendent  of  Public  Documents, 
Government  Printing  Office, 
Washington,  DC  20402,  and  may  be 
consulted  at  the  NARA  research 
facilities  hsted  in  36  CFR  part  1253. 

16.  SYSTEM  NAME: 

Special  Use  Permits,  Easements,  and 
Licenses,  USDA/FS-24  (part  of  National 
Archives  Record  Group  95,  Records  of 
the  Forest  Service). 

SYSTEM  location: 

National  Archives,  Pacific  Alaska 
Region  (Seattle),  6125  Sand  Point  Way, 
N.E.,  Seattle.  WA  98115. 

CATEGORIES  OF  INOmOUALS  COVERED  BY  THE 
SYSTEM: 

Records  in  the  National  Archives 
cover  individuals  holding  a  s(>ecial  use 
permit,  easement  or  license  authorizing 
use  or  occupancy  of  National  Forest 
System  land  or  land  administered  for 
National  Forest  purposes. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Records  in  the  National  Archives 
covered  by  this  notice  include  special 
use  permits,  1943-1966  (NARA 
Accession  NRIS-095-099-031). 

ROUTINE  USES  OF  RECORDS  MAINTAMED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

Reference  by  Government  officials, 
scholars,  students,  and  members  of  the 
general  public.  The  records  in  the 
National  Archives  of  the  United  States 
are  exempt  firom  the  Privacy  Act  of  1974 
except  for  the  public  notice  required  by 
5  U.S.C.  552a  (1)  (1)(3).  Further 
information  about  uses  and  restrictions 
may  be  found  in  36  CFR  part  1256  and 
in  the  Appendix  following  this  notice. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSMG  OF  RECORDS  IN  THE  SYSTEM: 

a.  Storage:  Paper  records  stored  in 
archival  containers. 

b.  Retrievability:  Retrieved 
alphabetically  by  permittee's  name  and 
date  of  permit  issuance  or  other  field. 

c.  Safeguards:  Records  are  kept  in 
locked  stack  areas  accessible  only  to 
authorized  NARA  personnel. 

d.  Retention  and  disposal:  Records  are 
retained  permanently. 

SYSTEM  MANAGER  AND  ADDRESS: 

The  system  manager  is  the  Assistant 
Archivist  for  Regional  Records  Services 
(NR),  8601  Adelphi  Road,  College  Park. 
MD  20740-6001. 


NOTIFICATION  PROCEDURES: 

Individuals  desiring  information  from 
or  about  these  records  should  direct 
inquiries  to  the  system  manager. 

RECORDS  ACCESS  PROCEDURES: 

Upon  request,  NARA  will  attempt  to 
locate  specific  records  about  individuals 
and  will  make  the  records  available 
subject  to  the  restrictions  set  forth  in  36 
CFR  part  1256.  Enough  information 
must  be  provided  to  permit  NARA  to 
locate  the  records  in  a  reasonable 
amount  of  time.  Records  in  the  National 
Archives  may  not  be  amended  and 
requests  for  amendment  v)dll  not  be 
considered.  More  information  regarding 
access  procedures  is  available  in  the 
Guide  to  the  National  Archives  of  the 
United  States,  which  is  sold  by  the 
Superintendent  of  Public  Docimients, 
Government  Printing  Office, 
Washington,  E)C  20402,  and  may  be 
consulted  at  the  NARA  research 
facilities  listed  in  36  CFR  part  1253. 

17.  SYSTEM  name: 

Office  of  Alien  Property  File  System, 
JUSTICE/CIV-003  (part  of  National 
Archives  Record  Group  131,  Records  of 
the  Office  of  Alien  Property). 

SYSTEM  location: 

National  Archives  at  College  Park, 
8601  Adelphi  Road,  College  Park,  MD 
20740-6001. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Records  in  the  National  Archives 
cover  any  and  all  parties  involved  in  the 
cases,  claims  and  matters  handled  by 
the  Office  of  Alien  Property. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 
Records  in  the  National  Archives 
covered  by  this  notice  include  records 
of  the  Office  of  Alien  Property,  1941- 
1963  (NARA  Accession  Numbers  NN3- 
131-099-001  and  NN3-131-099-002). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

Reference  by  Government  officials, 
scholars,  students,  and  members  of  the 
general  public.  The  records  in  the 
National  Archives  of  the  United  States 
are  exempt  from  the  Privacy  Act  of  1974 
except  for  the  public  notice  required  by 
5  U.S.C.  552a(l)(l)(3).  Further 
information  about  uses  and  restrictions 
may  be  found  in  36  CFR  part  1256  and 
in  the  Appendix  following  this  notice. 

POUOES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

a.  Storage:  Paper  records  stored  in 
archival  containers. 


b.  Retrievability:  Retrieved  by  indexed 
file  numbers. 

c.  Safeguards:  Records  are  kept  in 
locked  stack  areas  accessible  only  to 
authorized  NARA  personnel. 

d.  Retention  and  disposal:  Records  are 
retained  permanently. 

SYSTEM  MANAGER  AND  ADDRESS: 

The  system  manager  is  the  Assistant 
Archivist  for  Records  Services, 
Washington,  DC  (NW),  8601  Adelphi 
Road,  College  Park,  MD  20740-6001. 

NOTIFICATION  PROCEDURES: 

Individuals  desiring  information  from 
or  about  these  records  should  direct 
inquiries  to  the  system  manager. 

RECORDS  ACCESS  PROCEDURES: 

Upon  request,  NARA  will  attempt  to 
locate  specific  records  about  individuals 
and  will  make  the  records  available 
subject  to  the  restrictions  set  forth  in  36 
CFR  part  1256.  Enough  information 
must  be  provided  to  permit  NARA  to 
locate  the  records  in  a  reasonable 
amount  of  time.  Records  in  the  National 
Archives  may  not  be  amended  and 
requests  for  amendment  will  not  be 
considered.  More  information  regarding 
access  procedures  is  available  in  the 
Guide  to  the  National  Archives  of  the 
United  States,  which  is  sold  by  the 
Superintendent  of  Public  Docimients, 
Government  Printing  Office, 
Washington.  DC  20402,  and  may  be 
consulted  at  the  NARA  research 
facilities  listed  in  36  CFR  part  1253. 

18.  SYSTEM  NAME: 

Military  Personnel  Records  System, 
F035  AF  MP  C  (part  of  National 
Archives  Record  Group  518,  Records  of 
U.S.  Central  Command). 

SYSTEM  LOCATION: 

National  Archives  at  College  Park, 
8601  Adelphi  Road,  College  Park,  MD 
20740-6001. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Records  in  the  National  Archives 
cover  Air  Force  active  duty  military.  Air 
Force  Reserve  and  Air  National  Guard 
persoimel. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 
Records  in  the  National  Archives 
covered  by  this  notice  include 
operational  analyses,  1989-1992  (NARA 
Accession  Numbers  NN 3-5 18-099-001 
and  NN3-518-0O-001). 

ROUHNE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

Reference  by  Government  officials, 
scholars,  students,  and  members  of  the 
general  public.  The  records  in  the 
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National  Archives  of  the  United  States 
are  exempt  from  the  Privacy  Act  of  1974 
except  for  the  public  notice  required  by 
5  U.S.C.  552a(l)(l)(3).  Further 
information  about  uses  and  restrictions 
may  be  found  in  36  CFR  part  1256  and 
in  the  Appendix  follovdng  this  notice. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETREVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

a.  Storage:  Paper  records  stored  in 
archival  containers. 

b.  Retrievability:  Retrieved 
alphabetically  by  individual's  s\imame 
and  social  security  number. 

c.  Safeguards:  Records  are  kept  in 
locked  stack  areas  accessible  only  to 
authorized  NARA  personnel. 

d.  Retention  and  disposal:  Records  are 
retained  permanently. 

SYSTEM  MANAGER  AND  ADDRESS: 

The  system  manager  is  the  Assistant 
Archivist  for  Records  Services, 
Washington,  DC  (NW),  8601  Adelphi 
Road.  College  Park,  MD  20740-6001. 

NOTIFICATION  PROCEDURES: 

Individuals  desiring  information  from 
or  about  these  records  should  direct 
inquiries  to  the  system  manager. 

RECORDS  ACCESS  PROCEDURES: 

Upon  request,  NARA  will  attempt  to 
locate  specific  records  about  individuals 
and  will  make  the  records  available 
subject  to  the  restrictions  set  forth  in  36 
CFR  part  1256.  Enough  information 
must  be  provided  to  permit  NARA  to 
locate  the  records  in  a  reasonable 
amoimt  of  time.  Records  in  the  National 
Archives  may  not  be  amended  and 
requests  for  amendment  will  not  be 
considered.  More  information  regarding 
access  procedures  is  available  in  the 
Guide  to  the  National  Archives  of  the 
United  States,  which  is  sold  by  the 
Superintendent  of  Public  Documents, 
Government  Printing  Office, 
Washington,  DC  20402,  and  may  be 
consulted  at  the  NARA  research 
facilities  listed  in  36  CFR  part  1253. 

19.  SYSTEM  NAME: 

National  Crime  Information  Center 
(NCIC).  JUSTICE/FBI  001  (part  of 
National  Archives  Record  Group  65, 
Records  of  the  Federal  Bureau  of 
Investigation). 

SYSTEM  LOCATION: 

National  Archives  at  College  Park, 
8601  Adelphi  Road,  College  Park,  MD 
20740-6001. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Records  in  the  National  Archives 
cover  individuals  for  whom  Federal 


warrants  are  outstanding;  individuals 
who  have  conunitted  or  have  been 
identified  with  an  offense  which  is 
classified  as  a  felony  or  serious 
misdemeanor;  a  "Temporary  Felony 
Want"  to  take  prompt  action  for  a 
suspected  felon;  juveniles  who  have 
been  adjudicated  delinquent; 
individuals  who  have  committed  an 
offense  in  a  foreign  coimtry  and  for 
which  act  an  extradition  treaty  exists 
between  the  United  States  and  that 
country;  individuals  identified  with  an 
offense  committed  in  Canada  which 
meets  the  requirements  of  the  Canada- 
U.S.  Extradition  Treaty,  18  U.S.C.  3184; 
and  individuals  designated  by  the  U.S. 
Secret  Service  as  posing  a  potential 
danger  to  the  President  or  other 
authorized  protectees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  in  the  National  Archives 
covered  by  this  notice  include  records 
responsive  to  Nazi  War  Crimes 
Disclosure  Act,  1917-1969  (NARA 
Accession  NN3-065-00-004). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

Reference  by  Government  officials, 
scholars,  students,  and  members  of  the 
general  public.  The  records  in  the 
National  Archives  of  the  United  States 
are  exempt  from  the  Privacy  Act  of  1974 
except  for  the  public  notice  required  by 
5  U.S.C.  552a(l)(l)(3).  Further 
information  about  uses  and  restrictions 
may  be  found  in  36  CFR  part  1256  and 
in  the  Appendix  following  this  notice. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

a.  Storage:  Paper  records  stored  in 
archival  containers. 

b.  Retrievability:  Retrieved 
alphabetically  by  name  or  by 
identification  nimiber. 

c.  Safeguards:  Records  are  kept  in 
locked  stack  areas  accessible  only  to 
authorized  NARA  personnel. 

d.  Retention  and  disposal:  Records  are 
retained  permanently. 

SYSTEM  MANAGER  AND  ADDRESS: 

The  system  manager  is  the  Assistant 
Archivist  for  Records  Services, 
Washington,  DC  (NW),  8601  Adelphi 
Road,  College  Park,  MD  20740-6001. 

NOTIFICATION  PROCEDURES: 

Individuals  desiring  information  from 
or  about  these  records  should  direct 
inquiries  to  the  system  manager. 

RECORDS  ACCESS  PROCEDURES: 

Upon  request,  NARA  will  attempt  to 
locate  specific  records  about  individuals 


and  v^l  make  the  records  available 
subject  to  the  restrictions  set  forth  in  36 
CFR  part  1256.  Enough  information 
must  be  provided  to  permit  NARA  to 
locate  the  records  in  a  reasonable 
amount  of  time.  Records  in  the  National 
Archives  may  not  be  amended  and 
requests  for  amendment  will  not  be 
considered.  More  information  regarding 
access  procediu^s  is  available  in  the 
Guide  to  the  National  Archives  of  the 
United  States,  which  is  sold  by  the 
Superintendent  of  Public  Documents, 
Government  Printing  Office, 
Washington,  DC  20402,  and  may  be 
consulted  at  the  NARA  research 
facilities  listed  in  36  CFR  part  1253. 

20.  SYSTEM  NAME: 

Claim  Files — Interior,  Office  of  the 
Sohcitor-2,  INTERIOR/SOI^2  (part  of 
National  Archives  Record  Group  48, 
Records  of  the  Office  of  the  Secretary  of 
the  Interior). 

SYSTEM  LOCATION: 

National  Archives  and  Records 

Administration-Pacific  Northwest 
Region  (Seattie),  6125  Sand  Point  Way, 
NE,  Seattie,  WA  98115. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Records  in  the  National  Archives 
cover  individuals  who  have  filed  Tort, 
Federal  Employee,  Admiralty  or 
Irrigation  claims. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  in  the  National  Archives 
covered  by  this  notice  include  tort 
claims,  1988-1993  (NARA  Accession 
NRIS-048-00-002). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

Reference  by  Govenmient  officials, 
scholars,  students,  and  members  of  the 
general  public.  The  records  in  the 
National  Archives  of  the  United  States 
are  exempt  from  the  Privacy  Act  of  1974 
except  for  the  public  notice  required  by 
5  U.S.C.  552a(l)(l)(3).  Further 
information  about  uses  and  restrictions 
may  be  found  in  36  CFR  part  1256  and 
in  the  Appendix  following  this  notice. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

a.  Storage:  Paper  records  stored  in 
archival  containers. 

b.  Retrievability:  Retrieved  by  name  of 
claimant. 

c.  Safeguards:  Records  are  kept  in 
locked  stack  areas  accessible  only  to 
authorized  NARA  personnel. 

d.  Retention  and  disposal:  Records  are 
retained  permanenUy. 
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SYSTEM  MANAGER  AND  ADDRESS: 

"the  system  manager  is  the  Assistant 
Archivist  for  Regional  Records  Services 
(NRJ.  8601  Adelphi  Road.  College  Park, 
MD  20740-6001. 

NOTVICATION  PROCEDURES: 

Individuals  desiring  information  from 
or  about  these  records  should  direct 
inquiries  to  the  system  manager. 

RECORDS  ACCESS  PROCEDURES: 

Upon  request,  NARA  will  attempt  to 
locate  specific  records  about  individuals 
and  will  make  the  records  available 
subject  to  the  restrictions  set  forth  in  36 
CFR  part  1256.  Enough  information 
must  be  provided  to  permit  NARA  to 
locate  the  records  in  a  reasonable 
amount  of  time.  Records  in  the  National 
Archives  may  not  be  amended  and 
requests  for  amendment  will  not  be 
considered.  More  information  regarding 
access  procedures  is  available  in  the 
Guide  to  the  National  Archives  of  the 
United  States,  which  is  sold  by  the 
Superintendent  of  Public  Documents, 
Government  Printing  Office, 
Washington,  DC  20402,  and  may  be 
consulted  at  the  NARA  research 
facilities  listed  in  36  CFR  part  1253. 

21.  SYSrai  NAME: 

NQS  Investigative  Files  System, 
N05520-4  (part  of  National  Archives 
Record  Group  289,  Records  of  the  Naval 
Intelligence  Command). 

SVSTBI  LOCATION: 

National  Archives  at  Collie  Park, 
8601  Adelphi  Road,  College  Park,  MD 
20740-6001. 

CATEOORKS  OF  MOMOUALS  COVERED  BY  THE 
SYSTEM: 

Records  in  the  National  Archives 
cover  individuals  who  require  access  to 
classified  defense  information  and 
others  who  are  of  criminal, 
countointelligence,  security  or  general 
investigative  interest  to  NQS. 

CATEOORKS  OF  RECORDS  M  TXE  SYSTEM: 

Records  in  the  National  Archives 
covered  by  this  notice  include  primary 
program  records,  files  consisting  of 
incoming  and  outgoing  correspondence 
on  Communist  Party  activities  in  the 
maritime  industry,  and  issues 
concerning  employment,  1936-1954 
(NARA  Accession  NN3-289-099-001). 

ROUTME  USES  OF  RECORDS  MAINTAINED  m  THE 
SYSTEM,  MCUNMNG  CATEQORCS  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

Reference  by  Government  officials, 
scholars,  students,  and  members  of  the 
general  public.  The  records  in  the 
National  Archives  of  the  United  States 
are  exempt  from  the  Privacy  Act  of  1974 


except  for  the  public  notice  required  by 
5  U.S.C.  552a(l)(l)(3).  Further 
information  about  uses  and  restrictions 
may  be  found  in  36  CFR  part  1256  and 
in  the  Appendix  following  this  notice. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETTMEVWG,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

a.  Storage:  Paper  records  stored  in 
archival  containers. 

b.  Retrievability:  Retrieved  by 
niuneric  sequential  niunber  and 
alphabetically  by  topical  title,  and 
geographic  location. 

c.  Safeguards:  Records  are  kept  in 
locked  stack  areas  accessible  only  to 
authorized  NARA  personnel. 

d.  Retention  and  disposal:  Records  are 
retained  permanently. 

SYSTEM  MANAGER  ANO  ADDRESS: 

The  system  manager  is  the  Assistant 
Archivist  for  Records  Services, 
Washington,  DC  (NW),  8601  Adelphi 
Road,  College  Park,  MD  20740-6001. 

NomcATiON  procedures: 

Individuals  desiring  information  bom 
or  about  these  records  sboidd  direct 
inquiries  to  the  system  manager. 

RECORDS  access  procedures:  . 

Upon  request,  NARA  will  attempt  to 
locate  specific  records  about  individuals 
and  will  make  the  records  available 
subject  to  the  restrictions  set  forth  in  36 
CFR  part  1256.  Enough  information 
must  be  provided  to  permit  NARA  to 
locate  the  records  in  a  reasonable 
amoimt  of  time.  Records  in  the  National 
Archives  may  not  be  amended  and 
requests  for  amendment  will  not  be 
considered.  More  information  regarding 
access  procedures  is  available  in  the 
Guide  to  the  National  Archives  of  the 
United  States,  which  is  sold  by  the 
Superintendent  of  Public  Documents, 
Government  Printing  Office, 
Washington,  DC  20402,  and  may  be 
consulted  at  the  NARA  research 
facilities  listed  in  36  CFR  part  1253. 

22.  SYSTEM  NAME: 

General  Personnel  Records,  OPM/ 
GOVT-1  (part  of  National  Archives 
Record  Group  478,  Records  of  the  Office 
of  Personnel  Management). 

SYSTEM  I.0CAT10N: 

National  Archives  at  College  Park, 
8601  Adelphi  Road,  College  Park,  MD 
20740-6001. 

CATEGORIES  OF  MOIVIDUALS  COVERED  BY  THE 
system: 

Records  in  the  National  Archives 
cover  current  and  former  Federal 
employees  as  defined  in  5  U.S.C.  2105. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  in  the  National  Archives 
covered  by  this  notice  include  an 
electronic  database  of  personal  and 
employment  related  information  on 
Federal  employees;  the  Central 
Personnel  Data  File  (CPDF),  1987 
(NARA  Accession  NN3-478-099-001). 

ROUTINE  USES  OF  RECORDS  HAINTAINEO  IN  THE 
SYSTEM,  MCUIDING  CATEGORIES  OF  USERS  ANO 
THE  PURPOSE  OF  SUCH  USES: 

Reference  by  Govenmient  officials, 
scholars,  students,  and  members  of  the 
general  public.  The  records  in  the 
National  Archives  of  the  United  States 
are  exempt  bom  the  Privacy  Act  of  1974 
except  for  the  public  notice  required  by 
5  U.S.C.  552a(l)(l)(3).  Further 
information  about  uses  and  restrictions 
may  be  found  in  36  CFR  part  1256  and 
in  the  Appendix  following  this  notice. 

POUOES  AND  PRACTICES  FOR  ST0RM6, 
RETRCVING,  ACCESSING,  RETAINING,  ANO 
OISPOSINQ  OF  RECORDS  *4  THE  SYSTEM: 

a.  Storage:  Electronic  database  stored 
on  magnetic  tape. 

b.  Retrievability:  Retrieved  by  various 
combinations  of  name,  birth  date,  social 
security  number,  or  identification 
number  of  the  individual  on  whom  they 
are  maintained. 

c.  Safeguards:  Records  are  kept  in 
locked  stack  areas  accessible  only  to 
authorized  NARA  personnel. 

d.  Retention  and  disposal:  Records  are 
retained  permanently. 

SYSTEM  MANAGER  ANO  ADDRESS: 

The  system  manager  is  the  Assistant 
Archivist  for  Records  Services, 
Washington,  DC  (NW),  8601  Adelphi 
Road,  College  Park,  MD  20740-6001. 

NOTVKATION  PROCEDURES: 

Individuals  desiring  information  from 
or  about  these  records  should  direct 
inquiries  to  the  system  manager. 

RECORDS  ACCESS  PROCEDURES: 

Upon  request,  NARA  will  attempt  to 
locate  specific  records  about  individuals 
and  will  make  the  records  available 
subject  to  the  restrictions  set  forth  in  36 
CFR  part  1256.  Enough  information 
must  be  provided  to  permit  NARA  to 
locate  the  records  in  a  reasonable 
amount  of  time.  Records  in  the  National 
Archives  may  not  be  amended  and 
requests  for  amendment  will  not  be 
considered.  More  information  regarding 
access  procedures  is  available  in  the 
Guide  to  the  National  Archives  of  the 
United  States,  which  is  sold  by  the 
Superintendent  of  Public  Dociunents, 
Government  Printing  Office, 
Washington,  DC  20402,  and  may  be 
consulted  at  the  NARA  research 
facilities  listed  in  36  CFR  part  1253. 


Federal  Register /Vol.  66.  No.  26 /Wednesday,  February  7,  2001 /Notices 


9377 


23.  SYSTEM  NAME: 

Current  Research  Information  System 
(CRIS).  USDA/CSRS  (part  of  National 
Archives  Record  Group  540,  Records  of 
the  Cooperative  State  Research, 
Education,  and  Extension  Service). 

SYSTEM  LX)CATI0N: 

National  Archives  at  College  Park, 
8601  Adelphi  Road,  College  Park,  MD 
20740-6001. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Records  in  the  National  Archives 
cover  scientists  listed  on  research 
projects  entered  into  the  CRIS. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  in  the  National  Archives 
covered  by  this  notice  include  the 
Current  Research  Information  System 
(CRIS)  File,  1998  (NARA  Accession 
NN3-540-00-001). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  ANO 
THE  PURPOSE  OF  SUCH  USES: 

Reference  by  Government  officials, 
scholars,  students,  and  members  of  the 
general  public.  The  records  in  the 
National  Archives  of  the  United  States 
are  exempt  from  the  Privacy  Act  of  1974 
except  for  the  public  notice  required  by 
5  U.S.C.  552a(l)(l)(3).  Further 
information  about  uses  and  restrictions 
may  be  foimd  in  36  CFR  part  1256  and 
in  the  Appendix  following  this  notice. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
OISPOSINQ  OF  RECORDS  IN  THE  SYSTEM: 

a.  Storage:  Electronic  database  stored 
on  magnetic  tape. 

b.  Retrievability:  Retrieved  by  name  of 
project  leader  or  co-investigator. 

c.  Safeguards:  Records  are  kept  in 
locked  stack  areas  accessible  only  to 
authorized  NARA  personnel. 

d.  Retention  and  disposal:  Records  are 
retained  permanently. 

SYSTEM  MANAGER  AND  ADDRESS: 

The  system  manager  is  the  Assistant 
Archivist  for  Records  Services. 
Washington.  DC  (NW),  8601  Adelphi 
Road.  College  Park.  MD  20740-6001. 

NOTIFICATION  PROCEDURES: 

Individuals  desiring  information  from 
or  about  these  records  should  direct 
inquiries  to  the  system  manager. 

RECORDS  ACCESS  PROCEDURES: 

Upon  request,  NARA  will  attempt  to 
locate  specific  records  about  individuals 
and  will  make  the  records  available 
subject  to  the  restrictions  set  forth  in  36 
CFR  part  1256.  Enough  information 
must  be  provided  to  permit  NARA  to 
locate  the  records  in  a  reasonable 


amount  of  time.  Records  in  the  National 
Archives  may  not  be  amended  and 
requests  for  amendment  will  not  be 
considered.  More  information  regarding 
access  procedures  is  available  in  the 
Guide  to  the  National  Archives  of  the 
United  States,  which  is  sold  by  the 
Superintendent  of  Public  Documents, 
Government  Printing  Office, 
Washington,  DC  20402,  and  may  be 
consulted  at  the  NARA  research 
facilities  listed  in  36  CFR  part  1253. 

Ekted:  January  31,  2001. 
Michael  J.  Kurtz, 

Assistant  Archivist  for  Records  Sendees, 
Washington.  DC. 

Appendix 

General  Statement  About  Uses  and 
Restrictions 

A  record  from  an  accessioned  system  of 
records  may  be  made  available  to  any  person 
who  has  applied  for  and  received  a 
researcher  identification  card.  No  special 
qualifications  are  required  in  order  to  use  the 
records  of  the  National  Archives.  Rule 
governing  the  use  of  records  and  procedures 
for  applying  for  research  cards  are  found  in 
36  CFR  part  1254.  However,  the  use  of  some 
of  the  records  is  subject  to  restrictions 
imposed  by  statute  or  Executive  order,  or  by 
the  restrictions  specified  in  writing  in 
accordance  with  44  U.S.C.  2108  by  the 
transferring  agency.  Restrictions  currently  in 
effect  on  access  to  particular  records  that 
have  been  specified  by  the  transferring 
agency  are  known  as  "specific  restrictions." 
Restrictions  on  access  that  may  apply  to  more 
than  one  record  group  are  termed  "general 
restrictions."  They  are  applicable  to  the 
kinds  of  information  or  classes  of 
accessioned  records  designated  regardless  of 
the  record  group  to  which  they  have  been 
allocated  or  the  specific  system'of  records  in 
which  they  are  contained.  The  restrictions 
are  published  in  the  "Guide  to  the  National 
Archives  of  the  United  States"  and 
supplemented  by  restriction  statements 
approved  by  the  Archivist  of  the  United 
SUtes  and  set  forth  in  36  CFR  part  1256. 

[PR  Doc.  01-3102  Filed  2-6-01:  8:45  am] 

BiLUNG  CODE  7S1$-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Biweekly  Notice  Applications  and 
Amendments  to  Facility  Operating 
Licenses  Involving  No  Significant 
Hazards  Considerations 

I.  Background 

Pursuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  stafi)  is 
publishing  this  regidar  biweekly  notice. 
Public  Law  97—415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 


amendments  issued,  or  proposed  to  be 
issued,  imder  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  bom  January  29, 
2001,  through  February  9,  2001.  The  last 
biweekly  notice  was  published  on 
January  24,  2001  (66  FR  7667). 

Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  Conmiission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  an  opportunity  for  a 
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hearing  after  issuance.  The  Cbnunission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  he  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regxdatory 
Commission,  Washington,  DC  20555- 
0001 ,  and  shoidd  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D22,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland,  .from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC's  Public 
Document  Room,  located  at  One  White 
Flint  North,  11555  Rockville  Pike  (first 
floor),  Rockville,  Maryland  20852.  The 
filing  of  requests  for  a  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  March  9,  2001,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  ciurent  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Doounent  Room,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  Floor),  Rockville,  Maryland  20852. 
Publicly  available  records  will  be 
accessible  and  electronically  from  the 
ADAMS  Public  Library  component  on 
the  NRC  Web  site,  http://www.nrc.gov 
(the  Electronic  Reading  Room).  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
shoiUd  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  Uie 


following  factors:  (1)  The  natiue  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportimify  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 


final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  aJPter  issuance  of  the  amendment. 

ff  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Conunission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Docimient  Room,  located  at  One  White 
Flint  North,  11555  Rockville  Pike  (first 
floor),  Rockville,  Maryland  20852,  by 
the  above  date.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Coiuisel,  U.S.  Nuclear 
Regidatory  Commission,  Washington, 
DC  20555-0001,  and  to  the  attorney  for 
the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safefy  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l){i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland  20852. 
Publicly  available  records  will  be 
accessible  electronically  from  the 
ADAMS  Public  Library  component  on 
the  NRC  Web  site,  http://www.nrc.gov 
(the  Electronic  Reading  Room). 

AmerGen  Energy  Company,  LLC,  Docket 
No.  50-461,  Clinton  Power  Station,  Unit 
1.  DeWitt  County,  Illinois 

Date  of  amendment  request: 
December  28,  2000. 

Description  of  amendment  request: 
The  proposed  amendment  would 
decrease  the  allowed  outage  time  for  an 
inoperable  channel  of  the  anticipated 
transient  without  scram  recirculation 
pump  trip  instrumentation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
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lioensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1 .  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  changes  to  the  Technical 
SpeciRcations  are  to  the  allowed  outage 
titne(s)  specified  for  instrumentation 
associated  with  the  Anticipated  Transient 
Without  Scram  (ATWS)  Reactor 
Recirculation  Pump  Trip  (RPT)  system. 

The  proposed  changes  do  not  involve  a 
change  to  the  plant  design  or  operating 
modes.  The  changes  apply  to  the  ATWS-RfT 
system,  but  they  have  no  impact  on  the 
failure  modes  or  initiators  that  potentially 
cause  an  ATWS,  and  thus  have  no  impact  on 
the  frequency  of  occurrence  of  an  ATWS 
event. 

The.  proposed  changes  do  not  involve  a 
change  to  the  design  of  the  ATWS-RPT 
system,  as  the  proposed  changes  primarily 
only  affect  the  allowed  outage  time  of  the 
system  and  do  not  otherwise  affect  the 
manner  in  which  the  system  is  tested  or 
operated.  Thus,  the  manner  in  which  the 
ATWS-RPT  system  is  designed  to  respond  to 
an  ATWS  event  is  not  affected,  so  its 
mitigation  design  function  is  not  impacted. 
Although,  by  design,  on-lime  testing  of  the 
ATWS-RPT  requires  the  system  to  be 
rendered  unavailable  for  short  periods  of 
time,  system  unavailability  is  not 
signiRcantly  impacted  by  the  proposed 
changes.  The  proposed  changes  involve  the 
establishment  of  a  reasonable  allowed  outage 
time  to  support  online  testing  needed  to 
periodically  con^rm  system  operability,  but 
which  minimizes  the  overall  system  average 
unavailability.  All  of  the  proposed  allowed 
outage  times  are  based  on  the  Standard 
Technical  Specifications  and  as  such  have 
been  determined  to  be  acceptable  for 
maintaining  adequate  ATWS-RPT 
availability  and  for  minimizing  plant  risk. 
They  thus  provide  reasonable  assurance  that 
the  ATWS-RPT  system  will  be  available  on 
demand  to  perform  its  mitigating  function  in 
the  event  of  an  accident  or  transient 
involving  a  failure  of  the  primary  scram 
function  (i.e.,  the  reactor  protection  system). 

Based  on  the  above,  the  proposed  changes 
to  the  TS  do  not  involve  a  signif^ant 
increase  in  the  probability  or  consequences 
of  an  accident. 

2.  The  proposed  TS  changes  do  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  changes  only  affect  the 
outage  time  allowed  for  the  ATWS-RPT 
instrumentation.  They  do  not  involve  any 
changes  to  the  plant  design  or  operation,  and 
thus  do  not  introduce  a  new  failure  mode. 
Therefore,  the  proposed  changes  to  the  TS  do 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  changes  do  not  involve  a 
signifit:ant  reduction  in  the  margin  of  safety. 

The  proposed  changes  do  not  involve  a 
change  to  the  plant  design  or  operation 
including  the  ATWS-RPT  system  itself.  No 


change  to  the  setpoints  of  the  ATWS-RI»T 
instrumentation  is  involved.  Since  ATWS- 
RPT  availability  will  be  maintained  to  a 
sufficiently  high  degree,  and  since  the 
ATWS-RPT  design  (including  its  associated 
instrument  setpoints)  is  unaffected,  the  TS 
will  continue  to  provide  adequate  assurance 
that  the  ATWS-RPT  is  capable  of  performing 
its  intended  function. 

Based  on  the  above,  the  proposed  changes 
to  the  TS  do  not  involve  a  reduction  in  the 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Kevin  P.  Gallen, 
Morgan,  Lewis  &  Bockius,  LLP,  1800  M 
Street,  NW,  Washington,  DC  20036- 
5869. 

NRC  Section  Chief:  Anthony  J. 
Mendiola. 

AmerGen  Energy  Company,  LLC,  Docket 
No.  50-289,  Three  Mile  Island  Nuclear 
Station,  Unit  1,  Dauphin  County, 
Pennsylvania 

Date  of  amendment  request: 
December  20,  2000. 

Description  of  amendment  request: 
The  proposed  amendment  request 
revises  "rechnical  Specification  (TS) 
5.3.1,  "Reactor  Core,"  to  permit  the  use 
of  the  Framatome  Cogema  Fuels  (FCF) 
"M5"  advanced  alloy  for  fuel  rod 
cladding  and  fuel  assembly  spacer  grids. 
The  licensee  has  submitted  a  related 
exemption  request  from  the 
requirements  of  Title  10  of  the  Code  of 
Federal  Regulations  (10  CFR)  Section 
50.44,  "Standards  for  Combustible  Gas 
Control  System  in  Light- Water-Cooled 
Power  Reactors,"  Section  50.46, 
"Acceptance  Criteria  for  Emergency 
Core  Cooling  Systems  for  Light- Water 
Nuclear  Power  Reactors,"  and 
associated  Appendix  K,  "ECCS 
Evaluating  Models,"  which  presiune  the 
use  of  zircaloy  or  ZIRLO  cladding.  A 
related  Bases  change  is  also  made  to  the 
Bases  for  TS  2.1. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

AmerGen  has  determined  that  this  license 
amendment  request  poses  no  significant 
hazards  considerations  as  deflned  bv  10  CFR 
50.92. 

1.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probability  of  occurrence  or  the 


consequences  of  an  accident  previously 
evaluated.  It  has  been  demonstrated  that  the 
material  properties  of  the  M5  alloy  are  not 
significantly  different  from  those  of  Zircaloy- 
4.  Further,  there  are  no  evaluated  accidents 
in  which  the  fuel  cladding  or  fuel  assembly 
structural  components  are  assumed  to 
arbitrarily  fail  as  an  accident  initiator.  The 
fuel  handling  accident  assumes  that  the 
cladding  does,  in  fact,  fail  as  a  result  of  an 
undefined  fuel  handling  event.  However,  the 
probability  of  that  undefined  initiating  event 
is  independent  of  the  properties  of  the  fuel 
rod  cladding.  Additionally,  in  both  LOCA 
[loss-of-cooling  accident]  and  non-LCXLA 
accident  scenarios,  there  will  be  no 
significant  increase  in  cladding  failure  or 
fission  product  release,  since  it  has  been 
demonstrated  that  the  material  properties  of 
the  M5  alloy  are  not  significantly  different 
from  those  of  Zircaloy-4.  Therefore,  this 
activity  does  not  involve  a  significant 
increase  in  the  probability  of  occurrence  or 
the  consequences  of  an  accident  previously 
evaluated. 

2.  (Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated.  It  has  been  demonstrated  that  the 
material  propoerties  of  the  M5  alloy  are  not 
significantly  different  than  those  of  Zircaloy- 
4.  Therefore,  M5  fuel  cladding  and  the  fuel 
assembly  structural  components  will  perform 
similarly  to  those  fabricated  from  Zircaloy-4, 
thus  precluding  the  possibility  of  the  fuel 
becoming  an  accident  initiator.  Therefore, 
this  activity  does  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
previously  evaluated. 

3.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety.  The  material  properties  of  the  MS 
alloy  are  not  significantly  different  from 
those  of  Zircaloy-4  for  all  normal  operating 
and  accident  scenarios,  including  both  LOCA 
and  non-LOCA  scenarios  *   *   •  Therefore, 
this  activity  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Edward  J. 
CuUen,  Jr.,  Esq.,  PECO  Energy  Company, 
2301  Market  Street,  S23-1, 
Philadelphia,  PA  19103. 

NRC  Section  Chief:  Marsha 
Gamberoni. 

Calvert  Cliffs  Nuclear  Power  Plant,  Inc., 
Docket  No.  50-318.  Calvert  Cliffs 
Nuclear  Power  Plant,  Unit  No.  2,  Calvert 
County,  Maryland 

Date  of  amendment  request: 
September  14,  2000,  as  supplemented 
on  December  21,  2000. 

Description  of  amendment  request: 
The  licensee  proposes  to  revise  the 
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Technical  Specifications  to  allow  a  lead 
fuel  assembly  (LFA)  with  a  limited 
number  of  fuel  rods  clad  with  advanced 
zirconium-based  alloys  to  be  inserted 
into  the  core  during  the  next  refueling 
outage. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Would  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

Calvert  Cliffs  Technical  Specification  4.2.1, 
Fuel  Assemblies,  states  that  fuel  rods  are  clad 
with  either  zircaloy  or  ZIRLO.  This  reflects 
the  requirements  of  10  CFR  50.44,  50.46,  and 
10  CFR  Part  50,  Appendix  K.  which  also 
restricts  fuel  rod  cladding  materials  to 
zircaloy  or  ZIRLO.  Calvert  Cliffs  Nuclear 
Power  Plant,  Inc.  proposes  to  insert  a  fuel 
assembly  into  Calvert  Cliffs  Unit  2  that  have 
some  fuel  rods  clad  in  zirconium  alloys  that 
do  not  meet  the  definition  of  zircaloy  or 
ZIRLO.  An  exemption  to  the  regulations  has 
also  been  requested  to  allow  this  fuel 
assembly  to  be  inserted  into  Unit  2.  The 
proposed  change  to  the  Calvert  Cliffs 
Technical  Specifications  will  allow  the  use  of 
cladding  materials  that  are  not  zircaloy  or 
ZIRLO  for  one  fuel  cycle  once  the  exemption 
is  approved.  To  obtain  approval  of  new 
cladding  materials,  10  CFR  50.12  requires 
that  the  applicant  show  that  the  proposed 
exemption  is  authorized  by  law,  is  consistent 
with  the  common  defense  and  security,  will 
not  present  an  undue  risk  to  the  public 
health  and  safety,  and  is  accompanied  by 
special  circumstances.  The  proposed  change 
to  the  Technical  Specification  is  effective 
only  as  long  as  the  exemption  is  effective. 
The  addition  of  what  will  be  an  approved 
temporary  exemption  to  Unit  2  Technical 
Specification  4.2.1  does  not  change  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Supporting  analyses  indicate  that  since  the 
LFA  will  be  placed  in  a  non-limiting 
location,  the  placement  scheme  and  the 
similarity  of  the  advanced  alloys  to  zircaloy- 
4  will  as8iu«  that  the  behavior  of  the  fuel 
rods  with  these  alloys  are  bounded  by  the 
fuel  performance  and  safety  analyses 
performed  for  the  zircaloy-4  clad  fuel  rods 
currently  in  the  Unit  2  core.  Therefore,  the 
addition  of  these  advanced  claddings  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Would  not  create  the  possibility  of  a  new 
or  different  [kind]  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  change  does  not  add  any 
new  equipment,  modify  any  interfaces  with 
existing  equipment,  change  the  equipment's 
function,  or  change  the  method  of  operating 
the  equipment.  Tha  proposed  change  does 


not  affect  normal  plant  operations  or 
configuration.  Since  the  proposed  change 
does  not  chtmge  the  design,  configuration,  or 
operation,  it  could  not  become  an  accident 
initiator. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
[kind]  of  accident  from  any  previously 
evaluated. 

3.  Would  not  involve  a  significant 
reduction  in  |a]  margin  of  safety. 

The  proposed  change  will  add  an  approved 
temporary  exemption  to  the  Unit  2  Technical 
Specifications  allowing  the  installation  of  a 
lead  fuel  assembly.  This  assembly  uses 
advanced  cladding  materials  that  are  not 
specifically  permitted  by  existing  regulations 
or  Calvert  Cliffs'  Technical  Specifications.  A 
temporary  exemption  to  allow  the 
installation  of  this  assembly  has  been 
requested.  The  addition  of  an  approved 
temporary  exemption  to  Technical 
Specification  4.2.1  is  simply  intended  to 
allow  the  installation  of  the  lead  fuel 
assembly  under  the  provisions  of  the 
temporary  exemption.  The  license 
amendment  is  effective  only  as  long  as  the 
exemption  is  effective.  This  amendment  does 
not  change  the  margin  of  safety  since  it  only 
adds  a  reference  to  an  approved,  temporary 
exemption  to  the  Technical  Specifications. 

Supporting  Emalyses  indicate  that  since  the 
LFA  will  be  placed  in  a  non-limiting 
location,  the  placement  scheme  and  the 
similarity  of  the  advanced  alloys  to  zircaloy- 
4  will  assure  that  the  behavior  of  the  fuel 
rods  with  these  alloys  are  bounded  by  the 
fuel  performance  and  safety  analyses 
performed  for  the  zircaloy-4  clad  fuel  rods 
currently  in  the  Unit  2  core.  Therefore,  the 
addition  of  these  advanced  claddings  does 
not  involve  a  significant  reduction  in  the 
margin  of  safety. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  [a]  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Jay  E.  Silberg, 
Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 

NBC  Section  Chief:  Marsha 
Gamberoni. 

Calvert  CUffs  Nuclear  Power  Plant,  Inc.. 
Docket  Nos.  50-31 7  and  50-318,  Calvert 
Cliffs  Nuclear  Power  Plant,  Unit  Nos.  1 
and  2,  Calvert  County,  Maryland 

Date  of  amendments  request: 
December  21,  2000. 

Description  of  amendments  request: 
The  amendments  would  revise 
Technical  Specification  5.2.2.e  by 
removing  the  reference  to  the  Nuclear 
Regulatory  Conmiission  (NRC)  Policy 
Statement  on  working  hours. 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  licensing  basis  change 
does  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  to  Technical 
Specification  5.2.2.e  only  alters  the 
administrative  location  of,  and  the  regulatory 
controls  applicable  to,  unit  staff-specific 
overtime  limits  and  working  hours.  Overtime 
limits  and  working  hours  will  remain 
controlled  by  plant  administrative 
procedures.  Changes  to  the  relocated 
overtime  limits  and  working  hours  will  be 
controlled  in  accordance  with  our 
established  procedural  control  processes. 
There  is  no  increase  in  the  probability  of  an 
accident  previously  evaluated  because  no 
change  is  being  made  to  any  accident 
initiator.  No  previously  analyzed  accident 
scenario  is  changed,  and  initiating  conditions 
and  assumptions  remain  as  previously 
analyzed. 

There  is  no  increase  in  the  radiological 
consequences  of  any  accident  previously 
evaluated  because  the  proposed  amendment 
does  not  affect  accident  conditions  or 
assumptions  used  in  evaluating  the 
radiological  consequences  of  an  accident. 
The  proposed  change  does  not  alter  the 
source  term,  containment  isolation,  or 
allowable  radiological  releases. 

Therefore,  the  proposed  amendment  does 
not  result  in  any  increase  in  the  probability 
or  consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  licensing  basis  change 
does  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  amendment  to  Technical 
Specification  5.2.2.8  only  alters  the 
administrative  location  of  and  the  regulatory 
controls  applicable  to  unit  staff  specific 
overtime  limits  and  working  hours.  The 
proposed  amendment  does  not  change  the 
way  the  plant  is  operated,  and  no  new  or 
different  failure  modes  have  been  defined  for 
any  plant  system  or  component  important  to 
safety.  No  limiting  single  failure  has  been 
identified  as  a  result  of  the  proposed 
amendment.  No  new  or  different  types  of 
failures,  accident  initiators  or  scenarios  are 
introduced  by  the  proposed  amendment. 

Therefore,  the  proposed  amendment  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  fixim  any  previously 
evaluated. 

3.  The  proposed  licensing  basis  change 
does  not  involve  a  significant  reduction  in  [a] 
margin  of  safety. 

Unit  staff  overtime  is  not  an  input  into  the 
calculation  of  any  safety  margin  in  the 
Technical  Specification  Safety  Limits, 
Limiting  Safety  Settings,  or  other  Limiting 
Conditions  for  Operation.  Unit  staff  overtime 
is  not  an  input  into  the  calculation  of  any 
safety  margin  in  the  Technical  Requirements 
Manual,  or  any  other  previously  defined 
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margins  for  any  structure,  system,  or 
component  important  to  safety.  The  proposed 
amendment  to  Technical  Specification 
5.2.2. e  only  alters  the  administrative  location 
of,  and  the  regulatory  controls  applicable  to 
unit  staff-specific  overtime  limits  and 
working  hours. 

Therefore,  the  proposed  amendment  does 
not  involve  a  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendments  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Jay  E.  Silberg, 
Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 

NRC  Section  Chief:  Marsha 
Gamberoni. 

Carolina  Power  &■  Light  Company,  et  al.. 
Docket  Nos.  50-325  and  50-324, 
Brunswick  Steam  Electric  Plant,  Units  1 
and  2,  Brunswick  County,  North 
Carolina 

Date  of  application  for  amendments: 
December  1,  2000. 

Description  of  amendments  request: 
The  proposed  amendments  would 
change  ihe  Technical  Specification  (TS) 
5.6.3,  "Radioactive  Effluent  Release 
Report"  date  for  submittal  of  the 
Radioactive  Effluent  Release  Report  to 
"prior  to  May  1"  of  each  year. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  license  amendment  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  is  administrative  in 
nature.  The  date  of  submittal  of  the 
Radioactive  Effluent  Release  Report  is  not  an 
initiator  of  any  analyzed  event.  Similarly,  the 
date  of  submission  does  not  affect  the 
consequences  of  any  accident  previously 
evaluated.  The  proposed  change  will  not 
physically  alter  the  plant,  and  it  will  not 
affect  plant  operation.  The  proposed  change 
to  the  submission  date  of  the  Radioactive 
Effluent  Release  Report  will  continue  to  meet 
the  reporting  requirement  of  10  CFR 
50.36a(a)(2)  and  further  clarifies  when  the 
report  is  to  be  submitted.  As  such,  the 
proposed  change  does  not  involve  an 
increase  in  the  probability  or  consequence  of 
any  accident  previously  evaluated. 

2.  The  proposed  license  amendment  will 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  TS  change  is  administrative 
in  nature.  It  would  revise  the  date  by  which 


the  Radioactive  Effluent  Release  Report  is 
required  to  be  submitted  to  the  NRC. 
Revision  of  the  submittal  date  for  the  report  v 
will  not  affect  any  accident  initiator  or  cause 
any  new  accident  precursors  to  be  created. 
The  proposed  change  will  not  affect  the  types 
or  amounts  of  radioactive  effluents  released 
or  cumulative  occupational  radiological 
exposures. 

3.  The  proposed  license  amendment  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  change  to  the  submittal 
requirement  for  the  Radioactive  Effluent 
Release  Report  is  only  an  administrative 
change  and  will  have  no  [effect]  on  any 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
considerations. 

Attorney  for  licensee:  William  D. 
'Johnson,  Vice  President  and  Corporate 
Secretary,  Carolina  Power  &  Light 
Company,  Post  Office  Box  1551, 
Raleigh,  North  Carolina  27602. 

NRC  Section  Chief:  Richard  P. 
Correia. 

Detroit  Edison  Company,  Docket  No. 
50-341,  Fermi  2,  Monroe  County, 
Michigan 

Date  of  amendment  request: 
December  29,  2000. 

Description  of  amendment  request: 
The  proposed  amendment  would 
modify  the  applicability  statements  of 
Technical  Specification  (TS)  Limiting 
Conditions  for  Operations  (LCOs) 
3.3.6.2,  "Secondary  Containment 
Isolation  Instnmientation,"  3.3.7.1, 
"Control  Room  Emergency  Filtration 
(CREF)  System  Instnunentation," 

3.6.4.1,  "Secondary  Containment," 

3.6.4.2,  "Secondary  Containment 
Isolation  Valves  (SCIVs),"  3.6.4.3, 
"Standby  Gas  Treatment  (SGT)  System," 
3.7.3,  "Control  Room  Emergency 
Filtration  (CREF)  System,"  3.7.4, 
"Control  Center  Air  Conditioning  (AC) 
System,"  3.8.2,  "AC  Sources- 
Shutdown,"  3.8.5,  "DC  Sources- 
Shutdown,"  and  3.8.8,  "Distribution 
Systems — Shutdown."  The  proposed 
modifications  would  require  operability 
of  the  associated  systems  only  if 
recently  irradiated  fuel,  which  is 
identified  as  fuel  that  has  occupied  part 
of  a  critical  reactor  core  within  the 
previous  7  days,  is  handled  during  the 
first  few  days  of  an  outage.  The  7-day 
value  is  based  on  the  results  of  a  revised 
analysis  of  a  fuel  handling  accident 
(FHA)  that  was  performed  by  utilizing 
the  guidelines  contained  in  NRC 
Regulatory  Guide  1.183,  "Alternative 


Radiological  Soiirce  Terms  for 
Evaluating  Design  Basis  Accidents  at 
Nuclear  Power  Reactors,"  dated  July 
2000. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1 .  The  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  new  "recently  irradiated  fuel"  term  to 
describe  irradiated  fuel  assemblies  is  used  to 
establish  operational  conditions  where 
specific  activities  reprAtent  situations  where 
significant  radioactive  releases  can  be 
postulated.  These  operational  conditions  are 
consistent  with  the  design  basis  analysis. 
Because  the  equipment  affected  by  the 
revised  operational  conditions  is  not  an 
initiator  to  any  previously  analyzed  accident, 
the  proposed  change  cannot  increase  the 
probability  of  any  previously  evaluated 
accident. 

The  re-analysis  of  the  Fuel  Handling 
Accident  concludes  that  radiological 
consequences  are  within  the  acceptance 
criteria  in  Regulatory  Guide  1.183  (Reference 
3  [of  the  licensee's  application  dated 
December  27,  2000)).  The  results  of  the  Core 
Alterations  events  other  than  the  Fuel 
Handling  Accident  remain  unchanged  from 
the  original  design  basis,  which  showed  that 
these  events  do  not  result  in  fuel  cladding 
damage  or  radioactive  release.  The  FHA  re- 
analysis  includes  a  drop  of  a  non-irradiated 
fuel  assembly  over  recently  irradiated 
assemblies  in  the  reactor  core  24  hours  after 
reactor  shutdown.  The  radiological 
consequences  associated  with  this  scenario, 
assuming  no  mitigation  credit  for  Secondary 
Containment,  SGT  and  CREF  Systems,  have 
been  shown  to  satisfy  the  acceptance  criteria 
in  Reference  3.  Therefore,  the  proposed 
changes  do  not  significantly  increase  the 
radiological  consequences  of  any  previously 
evaluated  accident. 

Based  on  the  above,  the  proposed  changes 
do  not  significantly  increase  the  probability 
or  consequences  of  any  accident  previously 
evaluated. 

2.  The  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  requirements  are  imposed 
when  specific  activities  represent  situations 
where  significant  radioactive  releases  are  not 
postulated.  The  proposed  requirements  are 
supported  by  the  revised  design  basis  Fuel 
Handling  Accident  analysis.  The  proposed 
changes  do  not  introduce  any  new  modes  of 
plant  operation  and  do  not  involve  physical 
modifications  to  the  plant.  Therefore,  the 
proposed  change  does  not  create  the 
potential  for  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 
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The  proposed  changes  revise  the  Fenni  2 
TS[s]  to  establish  o[)erational  conditions 
where  specific  activities  represent  situations 
during  which  significant  radioactive  releases 
can  be  postulated.  These  operational 
conditions  are  consistent  with  the  design 
basis  analysis  and  are  established  such  that 
the  radiological  consequences  are  at  or  below 
the  regulatory  guidelines.  Safety  margins  and 
analytical  conservatisms  are  retained  to 
ensure  that  the  analysis  adequately  bounds 
all  postulated  event  scenarios.  The  proposed 
TS  Applicability  statements  continue  to 
ensure  that  the  TEDE  [total  effective  dose 
equivalent]  at  both  the  Control  Room  and  the 
exclusion  area  and  low  population  zone 
boundaries  are  below  the  corresponding 
regulatory  guidelines  in  Reference  3  (of  the 
licensee's  apphcation  dated  December  27, 
2000];  therefore,  the  proposed  change  will 
not  result  in  a  significant  reduction  in  the 
'  margin  of  sitfety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Peter 
Marquardt,  Legal  Department,  688  WCB, 
Detroit  Edison  Company,  2000  2nd 
Avenue,  Detroit,  Michigan  48226-1279. 

NRC  Section  Chief:  Claudia  M.  Craig. 

Duke  Energy  Corporation,  Docket  Nos. 
50-269.  50-270.  and  50-287.  Oconee 
Nuclear  Station.  Units  1.  2,  and  3, 
Oconee  County,  South  Carolina 

Date  of  amendment  request: 
December  28.  2000 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  the  Technical  Specification 
requirements  associated  with  storage  of 
spent  fuel  in  the  spent  fuel  storage  pools 
to  account  for  degradation  of  the 
Boraflex  panels  used  in  the  construction 
of  the  storage  racks  and  maintain 
acceptable  margins  of  subcriticality  in 
the  spent  fuel  storage  pools. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  the  change  involve  a  significant 
increase  in  the  probability  or  consequence  of 
an  accident  previously  evaluated? 

Response:  No. 

The  proposed  Oconee  Nuclear  Station 
(ONS)  Technical  Specification  (TS)  changes 
described  in  the  License  Amendment 
Request  (LAR)  do  not  create  a  significant 
increase  in  the  probability  or  consequence  of 
an  accident  previously  evaluated. 

The  loss  of  boron  from  the  Boraflex  panels 
in  the  Spent  Fuel  Pool  (SFP)  racks  is  offset 


by  the  presence  of  soluble  boron  in  the  SFP 
water  for  criticality  control.  The  increased 
surveillance  fi^uency  provides  assurance 
the  SFP  boron  concentration  limits  will  be 
maintained.  The  handling  of  the  fuel 
assemblies  in  the  SFP  has  always  been 
performed  in  borated  water.  Fuel  assembly 
placement  in  the  revised  fuel  storage 
configurations  described  in  the  LAR  will 
continue  to  be  controlled  by  approved  fuel 
handling  procedures  to  ensure  compliance 
with  TS  requirements. 

The  proposed  changes  do  not  affect  the 
probability  of  a  dropped  fuel  assembly 
accident,  accidental  misloading  of  spent  fuel, 
or  heavy  load  drop  onto  the  SFP  racks.  The 
criticality  analyses  show  the  consequences  of 
such  events  are  not  affected  by  the  proposed 
changes  and  that  the  fuel  will  remain 
subcritical. 

The  radiological  consequences  of  a  fuel 
misloading  or  handling  accident  in  the  SFP, 
or  a  heavy  load  drop  onto  the  SFP  racks,  do 
not  change  by  taking  credit  for  soluble  boron 
in  the  pool  because  the  current  SFP  boron 
concentration  limit  is  unchanged. 

In  the  unlikely  event  of  significant  SFP 
temperature  increases  or  decreases,  the 
proposed  soluble  boron  limits  and  increased 
surveillance  frequency  of  the  SFP  boron 
concentration  provide  assurance  the  fuel  will 
remain  subcritical. 

2.  Will  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  fi'om  any 
previously  evaluated? 

Response:  No. 

Criticality  accidents  in  the  SFP  are  not  new 
or  different  typms  of  accidents.  They  have 
been  analyzed  as  described  in  Section 
9.1.2.3.2  of  the  Updated  Final  Safety 
Analysis  Report  and  in  Criticality  Analysis 
reports  associated  with  specific  licensing 
amendments  for  fuel  enrichments  up  to  5.00 
weight  percent  U-235.  The  evaluations 
described  in  the  LAR  demonstrate  that  the 
proposed  changes  do  not  create  a  new  or 
di^rent  kind  of  accident  from  any 
previously  analyzed.  The  accident  analysis  in 
the  Updated  Final  Safety  Analysis  Report 
remains  bounding. 

There  are  no  changes  in  equipment  design 
or  in  plant  configuration.  The  revised 
requirement  will  not  result  in  the  installation 
of  any  new  equipment  or  modification  of  any 
existing  equipment  Therefore,  the  proposed 
changes  will  not  result  in  the  possibility  of 
a  new  or  different  kind  of  accident. 

3.  Will  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

Response:  No. 

The  proposed  TS  changes  and  the  resulting 
spent  fiiel  storage  operating  limits  provide 
adequate  safety  margin  to  ensure  that  the 
stored  fuel  assembly  array  will  always 
remain  subcritical.  Those  limits  are  based  on 
the  ONS  spent  fuel  pool-specific  criticality 
analyses  described  in  the  LAR. 

The  criticality  analyses  are  based  on  the 
methodology  described  in  WCAP-14416- 
NP-A,  "Westinghouse  Spent  Fuel  Rack 
Criticality  Analysis  Methodology,"  Revision 
1,  November  1996,  which  has  been  reviewed 
and  approved  by  the  NRC.  This  methodology 
takes  partial  credit  for  soluble  boron  in  the 
SFP  and  meets  the  following  NRC  acceptance 
criteria  (10  CFR  50.68)  for  preventing 
criticality  outside  the  reactor: 


a.  kcff  shall  be  less  than  1.0  if  fully  flooded 
with  unborated  water,  which  includes  an 
allowance  for  uncertainties  at  a  95% 
probability,  95%  confidence  (95/95)  level; 
and 

b.  keff  shall  be  less  than  or  equal  to  0.95 
if  fully  flooded  with  borated  water,  which 
includes  an  allowance  for  uncertainties  at  a 
95/95  level. 

The  proposed  TS  limits  provide  a  level  of 
safety  comparable  to  the  conservative 
criticality  analysis  methodology  required  by 
USNRC  Standard  Review  Plan  for  the  Review 
of  Safety  Analysis  Reports  for  Nuclear  Power 
Plants,  LWR  Edition,  NUREG-0800.  June 
1987,  USNRC  Spent  Fuel  Storage  Facility 
Design  Bases  (for  comment)  Proposed 
Revision  2, 1981.  Regulatory  Guide  1.13,  and 
ANSI/ANS-57.2-1983. 

Therefore,  the  proposed  changes  will  not 
result  in  a  significant  reduction  in  the  plant's 
margin  of  safety. 

Based  on  the  above  evaluations,  Duke 
concludes  that  the  activities  associated  with 
the  above  described  changes  present  no 
significant  hazards  consideration  under  the 
standards  set  forth  in  10  CFR  50.92  and 
accordingly,  a  finding  by  the  NRC  of  no 
significant  hazards  consideration  is  justified. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Anne  W. 
Cottington,  Winston  and  Strawn,  1200 
17th  Street,  NW.,  Washington,  DC 
20005. 

NRC  Section  Chief:  Richard  L.  Emch. 
Jr. 

FirstEnergy  Nuclear  Operating 
Company,  et  al..  Docket  No.  50-334. 
Beaver  Valley  Power  Station.  Unit  No.  1, 
Shippingport,  Pennsylvania 

Date  of  amendment  request:  July  21, 
2000,  as  supplemented  by  letter  dated 
December  13,  2000. 

Description  of  amendment  request: 
The  proposed  amendment  would  reduce 
the  limit  for  reactor  coolant  system 
(RCS)  specific  activity  in  technical 
specification  (TS)  3/4.4.8.  The  dose 
equivalent  iodine  131  (1-131)  is 
proposed  to  be  lowered  from  the  current 
value  of  <  0.35  micro  Curies  per  gram 
(^Ci/gram)  to  a  value  of  <  0.20  ^Ci/gram 
as  specified  in  TS  3.4.8.a  (and 
associated  Actions  and  Table  4.4-12). 
This  change  will  also  lower  the 
""Acceptable  Operation"  line  on  Figure 
3.4-1  from  21  nCi/gram  to  12  jiCi/gram 
Dose  Equivalent  1-131  for  80-percent  to 
100-percent  power,  and  a  commensurate 
reduction  for  power  between  20-percent 
and  80-percent  power. 

In  conjunction  with  the  reduced  TS 
limit  for  RCS  specific  activity,  the 
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Beaver  Valley  Power  Station  (BVPS) 
Unit  1 ,  control  room  and  offsite  dose 
consequences  resulting  from  a 
postulated  Main  Steam  Line  Break  have 
been  re-analyzed  to  allow  for  higher 
primary-to-secondary  leakage  in 
accordance  with  methodology  described 
in  Nuclear  Regulatory  Commission 
(NRC)  Generic  Letter  (GL)  95-05, 
"Voltage-Based  Repair  Criteria  for 
Westinghouse  Steam  Generator  Tubes 
by  Outside  Diameter  Stress  Corrosion 
Cracking,"  and  as  previously  approved 
in  BVPS-1  license  amendment  number 
205. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  change,  which  lowers  the 
Technical  Specification  limit  for  Dose 
Equivalent  1-131,  is  conservative  and  will 
not  adversely  affect  the  current  calculated 
dose  values  for  BVPS  Unit  1  Design  Basis 
Accidents  (DBAs)  since  a  lower  RCS  specific 
activity  will  lower  the  calculated  dose  from 
any  resultant  steam  generator  tube  leakage 
postulated  during  the  DBA.  The  Standard 
Review  Plan  assumption  for  accident- 
induced  steam  generator  tube  leakage  spike 
remains  valid.  Thus,  the  dose  listed  in  the 
BVPS  Unit  1  UFSAR  [Updated  Final  Safety 
Analysis  Report]  from  those  DBAs  which 
calculate  and  list  a  dose  value  in  the  BVPS 
Unit  1  UFSAR  will  remain  bounding  values, 
except  for  the  Main  Steam  Line  Break 
(MSLB)  DBA. 

The  immediate  effect  upon  receiving  a 
revised  lower  primary  coolant  specific 
activity  limit  in  Technical  Specification 
3.4.8.a  would  also  result  in  a  lower 
calculated  MSLB  dose  value,  if  incorporated 
into  the  MSLB  dose  calculation  without  any 
other  modifications.  But  the  BVPS  Unit  1 
MSLB  analysis  is  analyzed  per  GL  95-05 
which  states  that  a  reduction  [in]  RCS  iodine 
activity  is  an  acceptable  means  for  accepting 
higher  projected  leakage  rates  and  still 
meeting  the  applicable  limit  of  Title  10  of  the 
Code  of  Federal  Regulations  Part  100  and 
GDC  [General  Design  Criterion]  19  utilizing 
currently  accepted  licensing  basis 
assumptions.  Thus,  pursuant  to  this  GL  95- 
05  methodology,  the  reduced  RCS  specific 
activity  limit  for  Technical  Specification 
3. 4. 8. a  will  be  used  to  allow  for  higher 
projected  leakage  rates,  while  still  meeting 
the  applicable  regulatory  dose  limits. 

Thus,  the  current  BVPS  Unit  1  MSLB 
calculated  dose  value  will  not  decrease  with 
a  new  lower  RCS  specific  activity  value  in 
order  to  allow  for  a  higher  projected  leakage 
ratesjsic].  However,  the  BVPS  Unit  1  MSLB 
calculated  dose  values  will  remain  within  the 
Umits  specified  in  10  CFR  50  Appendix  A, 
GDC  19,  and  the  radiological  doses  to  the 
J  )ubllc  will  remain  a  small  fi'action  of  the 


regulatory  limits  specified  in  10  CFR  100.11, 
using  methodology  previously  accepted  in 
BVPS  Unit  1  License  Amendment  No.  205. 
Therefore,  this  proposed  change  will  not 
increase  the  probability  of  occurrence  of  a 
postulated  accident  or  will  not  significantly 
increase  the  consequences  of  an  accident 
previously  evaluated  since  the  change  would 
continue  to  comply  with  the  current  BVPS 
Unit  1  and  Unit  2  licensing  basis  as  it  relates 
to  the  dose  limits  of  GDC  19  and  10  CFR  Part 
100. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  fi-om  any 
accident  previously  evaluated? 

The  proposed  license  amendment  to  the 
primary  coolant  specific  activity  limit  does 
not  change  the  way  the  RCS  is  operated.  The 
proposed  changes  only  involve  changes  to 
the  primary  coolant  specific  activity  limit 
where  continued  power  operation  may  occur. 
This  reduced  limit  is  conservative  and  does 
not  alter  the  RCS  or  steam  generators'  ability 
to  perform  their  design  bases  [functions]. 

GL  95-05  states  that  any  reduction  of  RCS 
specific  activity  less  than  0.35  ^Ci/gram  Dose 
Equivalent  1-131  requires  an  evaluation  of 
release  rate  data.  This  evaluation  shows  that 
BVPS  Unit  1  RCS  Dose  Equivalent  1-131  data 
fully  supports  lowering  the  Technical 
Specification  RCS  specific  activity  limit  to 
0.20  jiCi/gram  without  compromising  the 
Standard  Review  Plan  assumption  of  a  post- 
event  iodine  spike  factor  of  500. 

Therefore,  this  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  fi-om  any  previously 
evaluated  accident  since  the  RCS  and  steam 
generator  will  continue  to  operate  in 
accordance  with  their  design  bases. 

3.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  amendment  does  not  involve 
revisions  to  any  safety  limits  or  safety  system 
setting  that  would  adversely  impact  plant 
safety.  The  proposed  amendment  does  not 
adversely  affect  the  ability  of  systems, 
structures  or  components  important  to  the 
mitigation  and  control  of  design  bases  ,--'' 
accident  conditions  within  the  facility.  In 
addition,  the  proposed  amendment  does  not 
affect  the  ability  of  safety  systems  to  ensure 
that  the  facility  can  be  maintained  in  a 
shutdown  or  refueling  conditions  for 
extended  periods  of  time. 

The  proposed  license  amendment  to  the 
primary  coolant  specific  activity  limit  does 
not  adversely  change  the  way  the  RCS  or 
steam  generators  are  operated.  This 
modification  does  not  alter  these  systems' 
ability  to  perform  their  design  bases 
[functions].  The  existing  safety  analyses 
remain  bounding.  Therefore,  the  margin  of 
safety  is  not  significantly  reduced. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  Licensee:  Mary  O'Reilly, 
FirstEnergy  Nuclear  Operating 


Company,  FirstEnergy  Corporation,  76 
South  Main  Street,  Akron,  OH  44308. 

NRC  Section  Chief:  Marsha 
Gamberoni. 

Florida  Power  and  Light  Company. 
Docket  No.  50-335,  St.  Lucie  Plant.  Unit 
No.  1,  St.  Lucie  County,  Florida 

Date  of  amendment  request: 
December  4,  2000. 

Description  of  amendment  request: 
The  proposed  license  amendment 
would  revise  the  St.  Lucie  Unit  1 
Updated  Safety  Analysis  Report  to 
reflect  the  new  main  steam  line  break 
(MSLB)  analysis  treatment  of  a 
hj^othesized  single  failure  of  a  main 
feedwater  isolation  valve  (MFTV).  The 
new  analysis  of  the  MSLB  terminates 
feedwater  addition  to  the  faulted  steam 
generator  by  crediting  MFTV  closure  and 
tripping  the  meiin  feedwater  (MFW)  and 
condensate  pumps. 

This  proposed  change  to  the  Unit  1 
licensing  bases  for  the  MSLB  analysis  is 
required  to  resolve  an  existing  Generic 
Letter  91-18  degraded,  but  operable, 
condition  regarding  the  postulated  peak 
pressure  during  an  MSLB  inside 
containment.  In  December  1998  the 
draft  results  of  a  Unit  1  MSLB 
containment  re-analysis  indicated  an 
unexpected  higher  peak  containment 
pressure  of  55.9  psig.  The  Unit  1 
containment  design  pressure  is  44  psig. 
Hie  cause  for  the  higher  peak  pressure 
in  the  re-analyzed  MSLB  event  is  that 
non-conservative  assumptions  were 
used  in  the  original  analysis  of  record. 
When  these  non-conservatisms  were 
corrected  and  input  to  the  MSLB 
licensing  bases  analysis,  the 
containment  peak  pressure  exceeded  the 
containment  design  pressure.  This 
condition  was  reported  to  the  NRC  via 
Licensee  Event  Report  No.  50-335/ 
1998-009. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

This  amendment  changes  the  licensing 
bases  for  the  MSLB  analysis  to  credit  a  trip 
of  the  non-safety  MFW  and  condensate 
pumps  as  a  backup  method  to  terminate 
feedwater  addition  should  a  MFTV  fail  to 
close.  This  activity  has  no  increase  in  the 
probability  of  a  MSLB,  as  no  physical 
changes  are  being  made  to  the  steam 
generators,  main  steam  piping,  and  the 
normal  operating  temperatures  and  pressures 
for  the  main  steam  system  remain 
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unchanged.  This  activity  also  has  no  adverse 
effect  on  the  consequences  of  an  accident 
because  the  MSLB  containment  response  is 
bounded  by  the  new  analysis.  Main 
feedwater  termination  occurs  during  a 
postulated  MSLB  such  that  the  containment 
design  pressure  is  not  exceeded.  Although  a 
circuit  failure  (short)  in  the  MSIS  [main 
steam  isolation  signal]  backup  trip  of  the 
MFW  and  condensate  pump  breakers  would 
result  in  tripping  the  running  MFW  and 
condensate  pumps,  this  is  less  probable  due 
to  the  energized  to  actuate  design  than 
existing  postulated  failures  in  the  MSIS 
circuitry  that  would  also  lead  to  a  loss  of 
feedwater  event.  Therefore,  of)eration  of  the 
fecility  in  accordance  with  the  proposed 
amendment  would  not  involve  a  signiHcant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  Operation  of  the  facility  in  accordance 
wnth  the  proposed  amendment  would  not 
create  the  (Ktssibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

This  amendment  changes  the  licensing 
bases  for  the  MSLB  analysis  to  credit  a  trip 
of  the  non-safety  MFW  and  condensate 
pumps  as  a  backup  method  to  terminate 
feedwater  addition  should  a  MFTV  fail  to 
close.  The  physical  modifications  made  to 
support  the  installation  of  the  new 
pneumatic  valve  operators  for  the  MFTVs  and 
installation  of  the  backup  main  steam 
isolation  signal  (MSIS)  trip  of  the  non-safety 
MFW  and  condensate  pumps  conform  to  all 
applicable  design  standards.  Failure  modes 
introduced  by  these  changes  are  boimded  by 
the  original  design,  and  no  other  physical 
changes  were  made  to  the  plant.  Therefore, 
operation  of  the  facility  in  accordance  with 
the  proposed  amendment  would  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

This  amendment  changes  the  licensing 
bases  for  the  MSLB  inside  containment 
response  analysis  to  credit  a  trip  of  the  non- 
safety  MFW  and  condensate  pumps  as  a 
backup  method  to  terminate  feedwater 
addition  should  a  MFIV  fail  to  close.  This 
differs  from  the  currently  licensed  analysis 
that  credits  the  closure  of  redundant  safety 
related  valves  for  main  feedwater  termination 
single  failure  considerations.  However, 
Sections  6.2.1.4  and  15.1.5  of  the  Standard 
Review  Plan  allows  the  use  of  a  non-safety 
backup  in  response  to  a  foilure  of  safety 
related  components  with  regards  to 
mitigating  the  effects  of  the  mass  energy 
release  of  ruptured  secondary  piping  inside 
containment.  This  change  to  the  licensing 
bases  is  consistent  with  the  guidance 
provided  in  the  Standard  Review  Plan.  In 
addition,  a  probabilistic  safety  assessment 
was  performed  to  evaluate  the  change  in 
main  feedwater  isolation  reliability  between 
crediting  rediuidant  safety  related  isolation 
valves  or  safety  related  isolation  valves  and 
trip  of  the  non-safety  MFW  and  condensate 
pumps.  This  assessment  concluded  that  the 
change  in  reliability  is  not  risk  significant. 


Therefore,  operation  of  the  facility  in 
accordance  with  the  proposed  amendment 
would  not  Involve  a  significant  reduction  in 
a  margin  of  safety. 

The  NRC  sta£f  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Attorney  for  licensee:  M.S.  Ross, 
Attorney,  Florida  Power  &  Light,  P.O. 
Box  14000,  Juno  Beach.  Florida  33408- 
0420. 

NRC  Section  Chief:  Richard  P. 
Correia. 

Florida  Power  and  Light  Company, 
Docket  No.  50-389.  St.  Lucie  Plant,  Unit 
No.  2,  St.  Lucie  County,  Florida 

Date  of  amendment  request: 
November  28,  2000. 

Description  of  amendment  request: 
The  proposed  license  amendment 
would  revise  the  Updated  Final  Safety 
Analysis  Report  (UFSAR)  with  a  revised 
post-trip  steam  line  break  (SLB) 
analysis.  The  design  basis  for  the 
current  analysis  of  record  ensures  that 
no  fuel  feiltne  will  occur  for  all  post-trip 
SLB  cases.  The  new  analysis  supports  a 
change  to  the  fuel  failure  criterion,  to 
limit  fuel  failure  to  less  than  or  equal  to 
2%.  The  change  in  allowed  fuel  failiue 
fraction  results  in  a  shutdown  margin 
benefit  and  provides  additional 
flexibility  in  the  core  design.  Limits  for 
the  physics  parameters  that  most  affect 
the  post-trip  SLB  results  will  be 
established  on  a  core-specific  basis  and 
included  in  the  Core  Operating  Limits 
Report  for  each  cycle.  The  revised 
analysis,  with  the  limit  of  2%  fuel 
failure,  continues  to  meet  the  10  CFR 
part  100  dose  criteria. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  amendment  revises  the  post- 
trip  SLB  analysis  of  record  to  support  a  fuel 
failure  limit  of  2%  as  compared  to  the 
current  criterion  of  no  fuel  failure.  Post-trip 
SLB  is  a  ctirrent  design  basis  event  for  St. 
Lucie  Unit  2  and  is  defined  in  the  St.  Lucie 
Unit  2  Updated  Final  Safety  Analysis  Report 
(UFSAR).  The  revision  to  the  analysis  does 
not  impact  the  event  initiator  and  requires  no 
change  to  any  plant  comf)onent  or  system. 
The  plant  configuration  remains  unchanged, 


and  thus  the  probability  of  occurrence  of 
previously  analyzed  accidents  is  not  affected 
by  the  proposed  change. 

Radiological  consequences  for  the  return  to 
power  (RTP)  SLB  event  for  St.  Lucie  Unit  2 
have  been  calculated  to  infer  the  allowed  fuel 
failure  fraction  from  the  2-hour  and  8-hour 
10  CFR  100  dose  limits  and  are  consistent 
with  the  results  presented  in  License 
Amendment  105.  Releases  were  calculated 
based  on  fuel  that  violates  Centerline-Melt 
(CTM)  criteria  and  produces  fuel  failure 
limits  of  13.5%  for  inside  containment  SLB 
and  3.4%  fuel  failure  for  an  outside 
containment  SLB. 

These  fuel  failure  values  represent  an 
upper  bound  limit  corresponding  to  the  10 
CFR  100  dose  criteria.  A  conservative  value 
of  2%  fuel  failiu^s  (from  violation  of  CTM 
and/or  departure  nucleate  boiling  ratio 
(DNBR)  specified  acceptable  fuel  design 
limits  (SAFDL))  will  be  utilized  as  a  cycle 
specific  limit  for  post-trip  SLB.  The  peak 
power  density  during  the  post-trip  SLB  also 
will  be  limited  to  less  than  or  equal  to  30 
kW/ft.  For  each  fuel  cycle  core  design,  these 
limits  will  be  verified  based  on  the  calculated 
physics  data  for  that  cycle. 

The  limit  of  2%  fuel  failures,  in 
conjunction  with  the  30  kW/ft  on  peak  power 
density,  ensures  a  coolable  geometry  during 
and  subsequent  to  the  post-trip  SLB  RTP. 
This  fuel  failure  limit,  along  with  a 
conservative  allowance  for  DNB  propagation 
failures,  remains  well  below  the  upper  bound 
limits  of  13.5%  and  3.4%  fuel  failure  for  the 
inside  and  the  outside  containment  breaks, 
respectively,  corresponding  to  the  10  CFR 
100  dose  criteria. 

Therefore,  operation  of  the  facility  in 
accordance  with  the  proposed  amendment 
would  not  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  Use  of  the  proposed  amendment  would 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

The  proposed  amendment  is  merely  a 
revision  to  the  post-trip  SLB  event  analysis, 
which  continues  to  meet  the  applicable 
limits  of  10  CFR  100  dose  criteria.  There  is 
no  change  to  the  plant  configuration, 
systems,  or  components  that  would  create 
new  failure  modes.  The  modes  of  operation 
of  the  plant  remain  unchanged. 

Therefore,  operation  of  the  facility  in 
accordance  with  the  proposed  amendment 
would  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Use  of  the  proposed  amendment  would 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  amendment  revises  the  post- 
trip  SLB  analysis  and  supports  a  change  to 
the  fuel  failure  acceptance  criterion.  The 
revised  analysis,  with  the  limit  of  2%  fuel 
failure,  would  continue  to  provide  margin  to 
the  applicable  limits  of  10  CFR  100  dose 
criteria.  The  proposed  change,  including  any 
core  design  variations,  will  have  no  adverse 
impact  on  other  plant  safety  analysis.  The 
plant  operation  would  continue  to  remain 
within  all  design  basis  requirements,  which 
would  ensure  that  a  safety  margin  to  the 
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I  icceptance  criteria  would  continue  to  remain 
available  during  plant  operation  at  all  power 
levels. 

Therefore,  operation  of  the  facility  in 
accordance  with  the  proposed  amendment 
would  not  involve  a  significant  reduction  in 
k  margin  of  safety. 

I  The  NRC  staff  has  reviewed  the 
^censee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Attorney  for  licensee:  M.S.  Ross, 
Attorney,  Florida  Power  &  Light.  P.O. 
Box  14000.  Juno  Beach.  Florida  33408- 
0420. 

NRC  Section  Chief:  Richard  P. 
Correia. 

Florida  Power  and  Light  Company, 
Docket  Nos.  50-250  and  50-251,  Turkey 
Point  Plant,  Units  3  and  4,  Miami-Dade 
County,  Florida 

LDate  of  amendment  request: 
!cember  6,  2000. 

Description  of  amendment  request: 
The  proposed  license  amendments 
would  revise  the  Tinkey  Point  Units  3 
and  4  Technical  Specification  (TS) 
Siuveillance  Requirement  (SR)  4.6.1.3.C 
to  allow  performance  of  the  required 
surveillance  test  of  the  air  lock  interlock 
at  an  interval  of  24  months.  Currently, 
SR  4.6.1.3.C  requires  the  interlocks  to  be 
tested  at  least  once  every  six  month,  and 
is,  therefore,  done  with  the  plant  online. 

Each  containment  at  Turkey  Point  has 
two  air  loclcs,  commonly  named  the 
personnel  air  lock  and  the  escape  hatch. 
Each  air  lock  has  an  inner  and  an  outer 
door.  Interlocks  prevent  both  doors  in 
the  air  lock  from  being  opened  at  the 
same  time,  thereby  preserving 
containment  integrity,  when  required. 
These  interlocks  are  completely 
mechanical,  and  contain  no  degradable 
components.  Historically,  the  air  lock 
interlock  test  frequency  was  chosen  to 
coincide  with  that  of  the  overall  airlock 
leakage  test.  Turkey  Point  Units  3  and 
4  TSs  were  amended  in  January  1997,  to 
permit  the  extension  of  the  overall 
airlock  leakage  test  frequency  up  to  a 
maximum  of  30  months,  based  on  , 
acceptable  test  results.  The  licensee 
requested  revision  of  SR  4.6.1. 3.c.  to 
require  testing  of  the  air  lock  interlock 
at  an  interval  of  24  months,  which 
would  also  allow  a  maximum  interval  of 
up  to  30  months  between  tests. 
Therefore,  the  proposed  amendments 
would  realign  the  SR  frequencies  of  the 
air  lock  interlock  test  and  the  overall 
leakage  test  with  each  other.  In  support 
of  these  amendments,  the  licensee 
stated  that  currently  the  SR  test  is  being 


performed  with  the  plant  online,  when 
the  interlocks  are  required  to  be 
operable.  If  the  proposed  amendments 
are  granted,  the  licensee  expects  to 
perform  the  test  during  refueling 
outages,  when  the  plant  is  in  a  mode  in 
which  the  interlock  is  not  required  to  be 
operable.  Also,  the  licensee  stated  that 
the  proposed  amendments  are 
consistent  with  the  as-low-as- 
reasonably-achievable  principles, 
because  they  would  preclude 
performance  of  the  test  with  the  plant 
online,  which  involves  some  risk  of 
dose  to  workers. 

Additionally,  the  licensee  requested 
to  amend  TS  3.3.2,  Table  3.3-2,  Item 
l.e,  that  addresses  the  requirements  for 
the  safety  injection  signal  (SIS) 
generated  by  high  steamline  differential 
pressure,  to  change  the  asterisk 
following  Modes  1.  2.  3,  to  a  poimd  sign 
(i.e..  #).  The  hcensee  stated  that  the 
existing  asterisk  refers  to  an  incorrect 
note,  in  that  it  indicates  that  the  SIS 
may  be  blocked  below  the  Tavg — Low 
Interlock  Setpo'int,  when  in  fact  the 
Block  Permissive  for  this  SIS  is 
pressurizer  pressiu'e  below  2000  psi. 
The  licensee  stated  that  this  is  due  to  a 
typographical  error,  and  that  the  change 
is  requested  to  make  the  Mode 
Applicability  consistent  with  the  design 
of  die  protection  logic. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendments  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  changes  allow  performance 
of  the  required  surveillance  at  the  same 
frequency  as  the  performance  of  the  air  lock 
overall  leakage  surveillance.  The  proposed 
relaxation  in  surveillance  frequency  will  not 
impact  the  initiating  event  for  any  previously 
evaluated  accident.  The  correction  of  the 
typographical  error  has  no  impact  on  any 
accident  analysis.  The  proposed  changes  do 
not  affect  any  of  the  assumptions  made  or 
methodologies  used  for  any  accident 
analysis.  Thus  the  proposed  changes  have  no 
impact  on  any  of  the  accident  probabilities  or 
consequences.  Therefore,  the  proposed 
amendments  do  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  any  accident  previously  evaluated. 

2.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendments  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

The  proposed  changes  do  not  alter  the 
design,  physical  configuration,  or  modes  of 
operation  of  the  plant.  No  changes  are  being 


made  to  the  plant  that  would  introduce  any 
new  accident  causal  mechanisms.  The 
proposed  Technical  S[}ecification  changes  do 
not  impact  any  other  plant  systems. 
Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendments  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  proposed  changes  do  not  change  the 
operation,  function,  or  modes  of  plant  or 
equipment  operation.  The  proposed  changes 
do  not  change  the  level  of  assurance  of 
containment  integrity.  Plant  processes  and 
training  preclude  challenges  to  the  air  lock 
interlocks.  The  correction  of  the 
typographical  error  has  no  impact  on  any 
margin  of  safety.  Therefore,  o()eration  of  the 
facility  in  accordance  with  the  proposed 
amendments  would  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Attorney  for  licensee:  M.S.  Ross, 
Attorney.  Florida  Power  &  Light,  P.O. 
Box  14000,  Juno  Beach.  Florida  33408- 
0420. 

NBC  Section  Chief:  Richard  P. 
Correia. 

Nuclear  Management  Company,  LLC, 
Docket  No.  50-263.  Monticello  Nuclear 
Generating  Plant,  Wright  County, 
Minnesota 

Date  of  amendment  request: 
December  5.  2000. 

Description  of  amendment  request: 
The  proposed  amendment  would 
implement  programmatic  controls  for 
radiological  effluent  technical 
specifications  (RETS)  in  the 
administrative  section  of  the  Technical 
Specifications  (TSs)  and  relocate  the 
procedinal  details  of  the  RETS  to  the 
offsite  dose  calculation  manual  (ODCM). 
the  process  control  program  (PCP).  or 
other  new  programs,  consistent  with  the 
guidance  of  Standard  TSs  (STS) 
(NUREG-1433)  and  NRC  Generic  Letter 
89-01. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 
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The  proposed  changes  do  not  involve  a 
signiHcant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  propKtsed  changes  are 
administrative  in  nature  and  alter  only  the 
format  and  location  of  programmatic  controls 
and  procedural  details  relative  to  radioactive 
effluents,  radiological  environmental 
monitoring,  radioactive  source  leakage 
testing,  solid  radioactive  wastes,  and 
associated  reporting  requirements.  Existing 
TS  containing  procedural  details  on 
radioactive  effluents,  radiological 
environmental  monitoring,  radioactive 
source  leakage  testing,  explosive  gas 
monitoring,  storage  tank  radioactive  content 
limits,  solid  radioactive  wastes  and 
associated  reporting  requirements  are  being 
relocated  to  the  OIXZM,  PCP  or  other  new 
programs  as  appropriate.  Compliance  with 
applicable  regulatory  requirements  will 
continue  to  be  maintained.  In  addition,  the 
proposed  changes  do  not  alter  the  conditions 
or  assumptions  in  any  of  the  previous 
accident  analyses.  Since  the  previous 
accident  analyses  remain  bounding,  the 
radiological  consequences  previously 
evaluated  are  not  adversely  affected  by  the 
proposed  changes. 

Therefore,  the  probability  or  consequences 
of  an  accident  previously  evaluated  are  not 
affected  by  any  of  the  proposed  amendments. 

2.  The  proposed  amendiment  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  analyzed. 

The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  The  proposed  changes  do  not 
involve  any  change  to  the  configuration  or 
method  of  operation  of  any  plant  equipment. 
Accordingly,  no  new  foilure  modes  have 
been  defined  for  any  plant  system  or 
component  importcmt  to  safety  nor  has  any 
new  limiting  single  failure  been  identified  as 
a  result  of  the  proposed  changes.  Also,  there 
will  be  no  change  in  types  or  increase  in  the 
amounts  of  any  effluents  released  offsite. 

Therefore,  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  would  not  be  created. 

3.  The  proposed  amendment  will  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 
The  proposed  changes  do  not  involve  any 
actual  change  in  the  methodology  used  In  the 
control  of  radioactive  effluents,  radioactive 
sources,  solid  radioactive  wastes,  or 
radiological  environmental  monitoring. 
These  changes  are  considered  administrative 
in  nature  and  provide  for  the  relocation  of 
procedural  details  outside  of  the  technical 
specifications  but  add  appropriate 
administrative  controls  to  provide  continued 
assiuance  of  compliance  to  applicable 
regulatory  requirements.  These  proposed 
changes  also  comply  with  the  guidance 
contained  in  Generic  Letter  89-01  and  the 
STS. 

Therefore,  it  can  be  concluded  a  significant 
reduction  in  the  margin  of  safety  would  not 
be  involved. 


The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  ]ay  E.  Silberg, 
Esq.,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street.  NW, 
Washington.  DC  20037. 

NBC  Section  Chief:  Qaudia  M.  Craig. 

Nuclear  Management  Company,  LLC, 
Docket  No.  50-263.  Monticello  Nuclear 
Generating  Plant,  Wright  County, 
Minnesota 

Date  of  amendment  request:  January 
10,  2001. 

Description  of  amendment  request: 
The  proposed  amendment  would 
remove  the  standby  liquid  control  piunp 
flow  surveillance  requirement  to  recycle 
demineralized  water  to  the  test  tank  and 
change  the  testing  frequency  from 
monthly  to  quarterly. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  only  significant  consequence  of  these 
changes  compared  to  present  plant  operation 
will  be  to  change  the  test  frequency  of  the 
MNGP  [Monticello  Nuclear  Generating  Plant! 
SLC  (standby  liquid  control]  pump  capacity 
test  to  quarterly,  which  has  been  previously 
reviewed  and  approved  by  the  NRC  staff  for 
similar  boiling  water  reactors  (BWRs).  There 
are  no  changes  to  equipment  performance  or 
postulated  failure  modes.  The  change  does 
not  affect  the  assumptions  or  methods  of 
accident  mitigation  previously  evaluated. 
The  proposed  amendment  will  have  no 
impact  on  the  probability  or  consequences  of 
an  accident. 

2.  The  proposed  amendment  will  not 
create  the  possibiUty  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  analyzed. 

The  only  significant  consequence  of  these 
changes  compared  to  present  plant  ope^tion 
will  be  to  change  the  test  frequency  of  the 
MNGP  six;  capacity  flow  test  to  quarterly, 
which  has  been  previously  reviewed  and 
approved  by  the  NRC  staff  for  similar  BWRs. 
The  change  does  not  affect  or  introduce  any 
new  plant  operating  modes.  The  changes  do 
not  alter  any  existing  system  interaction  and 
do  not  introduce  any  new  failure  modes.  The 
proposed  amendment  will  not  create  the 
possibility  for  any  new  or  different  accidents 
for  those  previously  analyzed. 

3.  The  proposed  amendment  will  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 


The  only  significant  consequence  of  these 
changes  compared  to  present  plant  operation 
will  be  to  change  the  test  frequency  of  the 
MNGP  SLXZ  pump  capacity  test  to  quarterly, 
which  has  been  previously  reviewed  and 
approved  by  the  NRC  staff  for  similar  BWRs. 
There  is  no  change  in  the  reliability  or 
performance  of  the  SLC  system.  Other 
surveillance  requirements  assure  that  SLC 
hydraulic  conditions  will  not  degrade 
between  quarterly  surveillances.  The 
proposed  changes  have  no  effect  on  the 
mitigation  of  any  postulated  accident  or 
event  at  MNGP.  The  proposed  Technical 
Specification  changes  do'  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Jay  E.  Silberg, 
Esq..  Shaw.  Pittman,  Potts  and 
Trowbridge.  2300  N  Street,  NW, 
Washington,  DC  20037. 

NRC  Section  Chief:  Claudia  M.  Craig. 

Nuclear  Management  Company,  LLC, 
Docket  Nos.  50-266  and  50-301,  Point 
Beach  Nuclear  Plant,  Units  1  and  2, 
Town  of  Two  Creeks,  Manitowoc 
County.  Wisconsin 

Date  of  amendment  request: 
November  20,  2000. 

Description  of  amendment  request: 
The  proposed  amendments  will 
implement  changes  to  the  Technical 
Specifications  to  increase  the  allowable 
deviation  in  individual  rod  position 
indication  (IRPI).  The  portion  of  this 
amendment  that  pertains  to  control  rod 
misalignment  above  85  percent  as  a 
function  of  peaking  factors  will  be 
reviewed  by  the  NRC  staff  as  a  separate 
action. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1.  Operation  of  the  Point  Beach  Nuclear 
Plant  in  accordance  with  the  proposed 
amendments  does  not  result  in  a  significant 
increase  in  the  probability  or  consequences 
of  any  accident  previously  evaluated. 

Based  on  the  analyses  documented  in 
WCAP-15432,  Revision  1,  all  pertinent 
licensing-basis  acceptance  criteria  have  been 
met  and  the  margin  of  safety,  as  defined  in 
the  Technical  Specification  Bases,  is  not 
significantly  reduced  in  any  of  the  Point 
Beach  licensing  basis  accident  analyses  based 
on  the  subject  change.  Therefore,  the 
probability  of  an  accident  previously 
evaluated  has  not  significantly  increased. 
Because  design  limitations  continue  to  be 
met  and  the  integrity  of  the  reactor  coolant 
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system  pressure  boundary  is  not  challenged, 
the  assumptions  employed  in  the  calculation 
of  the  offsite  radiological  doses  remain  valid. 
Neither  rod  position  indication  nor  the  limits 
on  allowed  rod  position  deviation  is  an 
accident  initiator  or  precursor.  Therefore,  the 
consequences  of  an  accident  previously 
evaluated  will  not  be  significantly  increased. 

2.  Operation  of  the  Point  Beach  Nuclear 
Plant  in  accordance  with  the  proposed 
amendments  does  not  result  in  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

Based  on  the  analyses  docxunented  in 
WCAP-15432,  Revision  1,  all  pertinent 
licensing-basis  acceptance  criteria  have  been 
met  and  the  margin  of  safety,  as  defined  in 
the  Technical  Specification  Bases,  is  not 
significantly  reduced  in  any  of  the  Point 
Beach  licensing  basis  accident  analyses  based 
on  the  subject  change. 

The  possibility  for  a  new  or  different  type 
of  accident  from  any  accident  previously 
evaluated  is  not  created  as  a  result  of  this 
amendment.  The  changes  described  in  the 
amendment  are  supported  by  the  analyses 
and  evaluations  described  in  Attachment  2  of 
this  letter  (safety  evaluation)  (licensee's 
application  dated  November  20.  2000].  The 
evaluation  of  the  effects  of  the  proposed 
changes  indicate  that  all  design  standards 
and  applicable  safety  criteria  limits  are  met. 
These  changes  therefore  do  not  cause  the 
initiation  of  any  new  or  different  accident 
nor  create  any  new  failure  mechanisms. 

All  equipment  important  to  safety  will 
continue  to  operate  as  designed.  Comp>onent 
integrity  is  not  challenged.  The  changes  do 
not  result  in  any  event  previously  deemed 
incredible  being  made  credible.  The  changes 
do  not  result  in  more  adverse  conditions  or 
result  in  any  increase  in  the  challenges  to 
safety  systems.  Therefore,  operation  of  the 
Point  Beach  Nuclear  Plant  in  accordance 
with  the  proposed  amendments  will  not 
create  the  possibility  of  a  new  or  different 
type  of  accident  bom  any  accident 
previously  evaluated. 

3.  Operation  of  the  Point  Beach  Nuclear 
Plant  in  accordance  with  the  proposed 
amendments  does  not  result  in  a  significant 
reduction  in  a  margin  of  safety. 

Based  on  the  analyses  documented  in 
WCAP-15432,  Revision  1,  all  pertinent 
licensing-basis  acceptance  criteria  have  been 
met  and  the  margin  of  safety,  as  defined  in 
the  Technical  Specification  Bases,  is  not 
significantly  reduced  in  any  of  the  Point 
Beach  licensing  basis  accident  analyses  based 
on  the  subject  changes  to  safety  analyses 
input  parameter  values.  There  are  no  new  or 
significant  changes  to  the  initial  conditions 
contributing  to  accident  severity  or 
consequences.  Since  the  safety  evaluation  in 
Attachment  2  of  this  letter  (licensee's 
application  dated  November  20,  2000] 
demonstrates  that  all  applicable  acceptance 
criteria  continue  to  be  met.  the  subject 
operating  conditions  will  not  involve  a 
significant  reduction  in  a  margin  of  safety  at 
Point  Beach. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 


satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  John  H.  O'Neill, 
Jr.,  Shaw.  Pittman.  Potts,  and 
Trowbridge.  2300  N  Street,  NW., 
Washington,  DC  20037. 

NRC  Section  Chief:  Claudia  M.  Craig. 

STP  Nuclear  Operating  Company, 
Docket  Nos.  50-^98  and  50-499.  South 
Texas  Project,  Units  1  and  2,  Matagorda 
County,  Texas 

Date  of  amendment  request: 
December  20,  2000. 

Description  of  amendment  request: 
The  proposed  changes  would  revise  the 
Technical  Specifications  and  Technical 
Requirements  Manual  requirements 
applicable  when  actions  direct 
suspension  of  operations  involving 
positive  reactivity  changes,  by  removing 
the  requirement  not  to  make  positive 
reactivity  changes  during  certain  plant 
conditions,  and  by  limiting  the  amoimt 
of  reactivity  changes  that  are  allowed  to 
those  that  will  continue  to  assure 
appropriate  reactivity  limits  are  met. 
Related  changes  to  the  Bases  are  also 
proposed.  In  addition,  an  administrative 
change  is  also  proposed  to  remove  a 
footnote  that  allowed  an  alternate  onsite 
emergency  power  sourc»  to  be 
substituted  for  one  of  the  required  diesel 
generators  for  21  consecutive  days  for 
refueling  outages  1RE05  and  2RE04 
only. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  change  does  not  involve  an 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated.  The 
proposed  activities  to  be  allowed  during 
certain  operating  conditions  are  permitted  at 
other  times  during  routine  operating 
conditions.  The  changes  do  not  affect  the 
limits  on  reactivity  that  are  specified  in  other 
specifications.  The  proposed  changes  do  not 
reduce  restrictions  on  addition  or  flowpaths 
of  unborated  water  that  are  in  the  existing 
specifications.  The  proposed  change  does  not 
affect  the  limits  on  reactivity  that  are  credited 
in  the  safety  analysis.  Therefore,  no  increase 
in  the  probability  or  consequences  of  any 
accident  previously  evaluated  will  occur. 

In  addition  to  the  changes  proposed  to 
controls  over  reactivity  changes,  an 
administrative  change  is  proposed  to  remove 
a  footnote  that  is  no  longer  applicable  to  the 
facility.  Since  the  footnote  no  longer  has 
meaning  or  relevance  to  the  operation  of  the 
facility,  its  removal  does  not  increase  the 


probability  or  consequences  of  any  accident 
previously  evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  bom  any 
accident  previously  evaluated? 

The  proposed  changes  merely  permit  the 
conduct  of  normal  operating  evolutions 
during  limited  periods  when  additional 
controls  over  reactivity  margin  are  imp»osed 
by  the  Technical  Specifications.  The 
proposed  change  does  not  introduce  any  new 
equipment  into  the  plant  or  significantly  alter 
the  maimer  in  which  existing  equipment  will 
be  operated.  The  changes  to  operating 
allowances  are  minor  and  are  only  applicable 
during  certain  conditions.  The  operating 
allowances  are  consistent  with  those 
acceptable  at  other  times.  Since  the  proposed 
changes  only  allow  activities  that  are 
presently  approved  and  routinely  conducted, 
no  possibility  exists  for  a  new  or  different 
kind  of  accident  from  those  previously 
evaluated. 

In  addition  to  the  changes  proposed  to 
controls  over  reactivity  changes,  an 
administrative  change  is  proposed  to  remove 
a  footnote  that  is  no  longer  applicable  to  the 
facility.  Since  the  footnote  no  longer  has 
meaning  or  relevance  to  the  operation  of  the 
facility,  its  removal  cannot  create  the 
possibility  of  a  new  or  different  kind  of 
accident  bom  those  previously  evaluated. 

3.  Does  this  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  mai-gin  of  safety 
because  the  ability  to  make  the  reactor 
subcritical  and  maintain  it  subcritical  during 
all  operating  conditions  and  modes  of 
operation  will  be  maintained.  The  margin  of 
safety  is  defined  by  the  shutdown  margin 
limits  and  the  refueling  boron  concentration 
limit.  The  proposed  changes  do  not  affiect 
these  operating  restrictions  and  the  margin  of 
safety  which  assures  the  ability  to  make  and 
maintain  the  reactor  subcritical  is  not 
affected. 

In  addition  to  the  changes  proposed  to 
controls  over  reactivity  changes,  an 
administrative  change  is  proposed  to  remove 
a  footnote  that  is  no  longer  applicable  to  the 
fecility.  Since  the  footnote  no  longer  has 
meaning  or  relevance  to  the  operation  of  the 
facility,  its  removal  caimot  result  in  a 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  standards  of 
10  CFR  50.92(c)  are  satisfied.  Therefore, 
the  NRC  staff  proposes  to  determine  that 
the  request  for  amendments  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Jack  R. 
Newman,  Esq.,  Morgan.  Lewis  & 
Bockius,  1800  M  Sti-eet.  NW., 
Washington,  DC  20036-5869. 

NRC  Section  Chief:  Robert  A.  Gramm. 

Tennessee  Valley  Authority.  Docket 
Nos.  50-259.  50-260  and  50-296, 
Browns  Ferry  Nuclear  Plant.  Units  1,  2 
and  3,  Limestone  County,  Alabama 

Date  of  amendment  request:  October 
6,  2000. 
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Description  of  amendment  request: 
The  proposed  amendment  would  revise 
each  of  the  three  imits'  Technical 
Specifications  (TS)  to  provide  action 
requirements  and  completion  times  for 
use  under  plant  conditions  involving 
one  inoperable  low  pressure  coolant 
injection  (LPCI}  pimip  in  each  of  the 
two  emergency  core  cooling  system 
(ECCS)  divisions.  The  new  requirements 
are  consistent  with  those  currently 
specified  for  use  imder  conditions  of 
two  inoperable  LPCI  pumps  in  the  same 
ECCS  division. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staffs  analysis 
is  presented  below: 

A.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  LPCI  system  consists  of  two 
independent  LPQ  subsystems.  Each  of 
the  two  LPCI  subsystems  has  two  LPCI 
pumps.  The  current  TS  Limiting 
Conditions  for  Operation  are  based  on 
ECCS  analyses  that  postxUate  the  failure 
of  one  entire  subsystem.  New  analyses 
have  been  performed  that  postulate  the 
failure  of  one  LPCI  pump  in  each 
subsystem  (i.e.,  both  subsystems 
operating  at  reduced  capacity).  The  new 
analyses  show  that  the  total  ECCS  flow 
capacity  provided  by  the  entire  LPCI 
system  is  greater  when  operating  under 
the  newly-analyzed  conditions  than  for 
the  previously  analyzed  conditions. 
Thus,  the  action  requirements  and 
completion  times  associated  with 
inoperability  of  two  LPQ  pumps  in  on 
the  same  LPCI  subsystem  may  be 
applied  in  cases  when  one  LPCI  pump 
is  inoperable  in  each  LPQ  subsystem. 
Since  ECCS  performance  is  not 
adversely  affected,  there  is  no  increase 
in  the  probability  or  consequences  of 
any  analyzed  accident. 

B.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  change  does  not 
involve  a  physical  alteration  of  the 
plant,  add  any  new  equipment  or 
require  any  existing  equipment  to  be 
operated  in  a  manner  different  from  the 
present  design.  The  proposed  change 
will  not  impose  any  new  or  eliminate 
any  existing  requirements. 

C.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  change  will  not  reduce 
a  margin  of  safety  because  it  has  no 
adverse  effect  on  any  safety  analyses 


assumptions.  The  proposed  new 
Conditions  involving  one  inoperable 
LPCI  pump  in  each  LPQ  injection 
subsystem  represent  more  reliable 
configurations  than  the  existing  LCOs 
which  apply  for  two  inoperable  LPQ 
pumps  in  one  ECCS  subsystem. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive.  ET  lOH, 
Knoxville,  Tennessee  37902. 

NRC  Section  Chief:  Richard  P. 
Correia. 

Tennessee  Valley  Authority.  Docket 
Nos.  50-327  and  50-328.  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Termessee 

Date  of  application  for  amendments: 
January  22.  2001  (TS  00-01). 

Brief  description  of  amendments:  The 
proposed  amendments  would  change 
the  Sequoyah  Nuclear  Plant  Technical 
Specification  siu^eillance  requirements 
for  assming  against  ice  condenser  flow 
blockage. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a), 
Tennessee  Valley  Authority  (TVA),  the 
licensee,  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

A.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  only  analyzed  accidents  of  possible 
consideration  in  regards  to  changes 
potentially  affecting  the  ice  condenser  are  a 
loss-of-coolant  accident  (LOCA)  and  a  high 
energy  line  break  (HELB)  inside  containment. 
However,  the  ice  condenser  is  not  postulated 
as  being  the  initiator  of  any  LOCA  or  HELB. 
This  is  because  it  is  designed  to  remain 
functional  following  a  design  basis 
earthquake,  and  the  ice  condenser  does  not 
interconnect  or  interact  with  any  systems 
that  interconnect  or  interact  with  the  reactor 
coolant  or  main  steam  systems. 

Neither  the  TS  (Technical  Specification] 
amendment  nor  the  TS  Bases  changes  can 
increase  the  probability  of  occurrence  of  any 
analyzed  accident  because  they  are  not  the 
result  or  cause  of  any  physical  modification 
to  ice  condenser  structiu'es.  and  for  the 
current  design  of  the  ice  condenser,  there  is 
no  correlation  between  any  credible  feilure  of 
it  and  the  initiation  of  any  previously 
analyzed  event. 

Regarding  the  consequences  of  analyzed 
accidents,  the  ice  condenser  is  an  engineered 


safety  featiire  designed,  in  part,  to  limit  the 
containment  subcompartment  and  steel 
containment  vessel  pressures  immediately 
following  the  initiation  of  a  LOCA  or  HELB. 
Conservative  subcompartment  pressure 
analysis  shows  this  criteria  will  be  met  if  the 
reduction  In  the  flow  area  per  bay  provided 
for  ice  condenser  air  and  or  steam  flow 
channels  is  less  than  or  equal  to  15  percent, 
or  if  the  total  flow  area  blocked  within  each 
lumped  euialysis  section  is  less  than  or  equal 
to  the  15  percent  as  assumed  in  the  safety 
analysis. 

The  proposed  amendment  also  revises  the 
flow  area  verification  surveillance  frequency 
from  at  least  once  per  12  months  to  at  least 
once  per  18  months  such  that  it  will  coincide 
with  refueling  outages.  Management  of  ice 
condenser  maintenance  activities  has 
successfully  limited  activities,  with  the 
potential  for  significant  flow  channel 
degradation,  to  the  refueling  outage. 
Verifying  an  ice  bed  is  left  with  less  than  or 
equal  to  15  percent  flow  channel  blockage  at 
the  conclusion  of  a  refueling  outage  assures 
the  ice  bed  will  remain  in  an  acceptable 
condition  for  the  duration  of  the  operating 
cycle.  During  the  operating  cycle,  a  certain 
amount  of  ice  sublimates  and  reforms  as  frost 
on  the  colder  surfaces  in  the  ice  condenser. 
However,  frost  does  not  degrade  the  flow 
channel  flow  area.  The  surveillance  will 
effectively  demonstrate  operability  for  an 
allowed  18-month  surveillance  period. 
Therefore,  increasing  the  surveillance 
interval  does  not  affect  the  ice  condenser 
operation  or  accident  response.  Limiting  ice  . 
bed  flow  channel  blockage  to  less  than  or 
equal  to  15  percent  ensures  operation  is 
consistent  with  the  assumptions  of  the  DBA 
analyses.  Thus,  the  proposed  amendment  for 
flow  blockage  determination  provides  the 
necessary  assurance  that  flow  channel 
requirements  are  met  without  additional 
evaluations  and  thus  will  not  increase  the 
consequences  of  a  LOCA  or  HELB. 

In  regard  to  [the]  TS  3.6.5.3  Bases  change, 
clarifying  the  action  «ntry  of  Action  b  to  not 
apply  when  personnel  are  standing  on  or 
opening  doors  for  a  short  duration  to  perform 
surveillances  or  minor  maintenance 
activities,  such  as  ice  removal,  does  not 
increase  analyzed  accident  consequences. 
These  are  not  new  or  additional  actions 
compared  to  those  performed  previously,  the 
probability  of  an  accident  versus  the  time  to 
perform  these  actions  is  small,  the  number  of 
personnel  involved  is  small,  and  their 
duration  is  generally  much  less  than  the  fouj'- 
hour  frequency  of  required  Action  b  (monitor 
maximum  ice  condenser  temperature). 
Therefore,  these  activities  do  not  adversely 
affect  ice  bed  sublimation,  melting,  or  ice 
condenser  flow  channels.  However,  if  during 
these  activities  any  door  is  determined  to  be 
restrained,  not  fully  closed  bom  a  previous 
activity,  or  otherwise  not  operable,  then 
separate  entry  into  Action  b  is  required. 

Thus,  based  on  the  above,  the  proposed 
changes  do  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

B.  The  proposed  amendment  does  not        / 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 
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Because  the  TS  and  [TS]  Bases  changes  do 
not  involve  any  physical  changes  to  the  ice 
condenser,  or  make  any  changes  in  the 
operational  or  maintenance  aspects  of  the  ice 
condenser  as  required  by  the  TSs,  there  can 
be  no  new  accidents  created  from  those 
already  identified  and  evaluated. 

C.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

Design  basis  accident  analysis  have  shown 
that  with  85  percent  of  the  total  flow  area 
available  (uniformly  distributed),  the  ice 
condenser  will  perform  its  intended  function. 
Thus,  the  safety  limit  for  ice  condenser 
operability  is  a  maximimi  15  percent 
blockage  of  flow  channels.  Surveillance 
Requirement  (SR)  4.6.5.1  currently  applies 
the  15  percent  flow  blockage  criteria  to  the 
total  flow  area  of  each  bay  which  includes 
flow  passages  between  the  ice  baskets,  past 
lattice  frames,  through  intermediate  and  top 
deck  floor  grating,  or  past  lower  plenum 
support  structures  and  turning  vanes.  This 
application  of  the  criteria  does  not  have 
direct  correlation  to  the  safety  limit  for 
blockage  of  ice  condenser  flow  channels 
(those  areas  that  comprise  the  area  between 
ice  baskets,  and  past  lattice  frames  and  wall 
panels).  Changing  the  TS  to  implement  a 
surveillance  program  that  uses  acceptance 
criteria  consistent  with  the  transient  mass 
distribution  (TMD)  analysis  will  not  reduce 
the  margin.of  safety. 

Additionally,  verifying  an  ice  bed  is  left 
with  less  than  or  equal  to  15  percent  flow 
channel  blockage  at  the  end  of  a  refueling 
outage  assures  the  ice  bed  will  remain  in  an 
acceptable  condition  for  the  duration  of  the 
operating  cycle.  During  the  operating  cycle, 
a  certain  amount  of  ice  sublimates  and 
reforms  as  frost  on  the  colder  surfaces  in  the 
ice  condenser.  However,  frost  has  been 
determined  to  not  degrade  the  flow  channel 
flow  area.  Thus,  design  limits  for  the 
continued  safe  function  of  contaiimient 
subcompartment  walls  and  the  steel 
containment  vessel  are  not  exceeded  due  to 
this  change. 

The  change  made  to  TS  3.6.5.3  Bases  does 
not  affect  the  margin  of  safety  as  defined  in 
any  TS  as  it  does  not  involve  design 
specifications  or  acceptance  criteria.  This 
change  only  adds  a  clarifying  note  that  entry 
into  Action  b  is  not  required  solely  because 
of  actions  (standing  on  and  opening 
intermediate/upper  deck  doors)  necessary  for 
the  performance  of  required  ice  condenser 
surveillances,  maintenance,  or  routine 
activities.  This  does  not  preclude  entry  into 
Action  b  during  performance  of  these 
activities  should  an  intermediate  deck  door 
or  upper  deck  door  otherwise  be  determined 
inoperable. 

The  NRC  has  reviewed  the  licensee's 
analysis  and,  based  on  this  review,  it 
appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  General 
Coimsel,  "Tennessee  Valley  Authority. 
400  West  Summit  Hill  Drive,  ET  lOH, 
Knoxville,  Tennessee  37902. 


NRC  Section  Chief:  Richard  P. 
Correia. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  chapter  I.  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportimity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b).  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
imder  the  special  circtmistances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment.  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter,  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  located  at  One  White  Flint  North. 
11555  Rockville  Pike  (first  floor). 
Rockville.  Maryland  20852.  Publicly 
available  records  will  be  accessible 
electronically  from  the  ADAMS  Public 
Library  component  on  the  NRC  Web 
site,  http://www.nrc.gov  (the  Electronic 
Reading  Room). 

AmerGen  Energy  Company,  LLC,  Docket 
No.  50-461,  Clinton  Power  Station,  Unit 
1,  DeWitt  County.  Illinois 

Date  of  application  for  amendment: 
February  28,  2000.  as  supplemented  by 
letters  dated  May  12.  May  24,  June  1 
and  Jime  28,  2000. 
*     Brief  description  of  amendment:  The 
amendments  revise  certain  license 
conditions  to  reflect  the  change  in 


ownership  interest  from  PECO  to  Exelon 
Generation  Company.  LLC. 

Date  of  issuance:  January  12.  2001. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days. 

Amendment  No.:  137. 

Facility  Operating  License  No.  NPF- 
62:  The  amendment  revised  the  License. 

Date  of  initial  notice  in  Federal 
Register:  April  11,  2000  (  65  FR  19396). 
The  May  12,  May  24.  June  1,  and  June 
28,  2000,  supplemental  letters  provided 
additional  clarifying  information  and 
did  not  change  the  staffs  original  no 
significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
August  3.  2000. 

No  significant  hazards  consideration 
comments  received:  No. 

AmerGen  Energy  Company,  LLC,  Docket 
No.  50-461,  Clinton  Power  Station,  Unit 
1,  DeWitt  County.  Illinois 

Date  of  application  for  amendment: 
October  6.  2000  (U-603332). 

Brief  description  of  amendment:  The 
amendment  removes  from  the  Technical 
Specification  surveillance  requirements 
the  minimum  operating  time  specified 
for  the  containment/drywell  hydrogen 
mixing  system. 

Date  of  issuance:  January  25,  2001. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days. 

Amendment  No.:  138. 

Facility  Operating  License  No.  NPF- 
62:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  November  29,  2000  (65  FR 
71132)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
January  25.  2001. 

No  significant  hazards  consideration 
comments  recieved:  No. 

AmerGen  Energy  Company.  LLC.  et  al.. 
Docket  No.  50-219.  Oyster  Creek 
Nuclear  Generating  Station.  Ocean 
County,  New  Jersey 

Date  of  application  for  amendment: 
December  1. 1999.  as  supplemented  on 
September  15.  2000. 

Brief  description  of  amendment:  The 
proposed  amendment  revised  the 
Technical  Specifications  to  change  the 
standard  by  which  you  test  charcoal 
used  in  engineered  safeguards  features 
systems  to  American  Society  for  Testing 
and  Materials  D3803-1989.  These 
revisions  are  made  in  accordance  with 
Generic  Letter  99-02. 

Date  of  Issuance:  January  24,  2001. 
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Effective  date:  January  24,  2001  and 
shall  be  implemented  within  30  days  of 
issuance. 

Amendment  No.:  219. 

Facility  Operating  License  No.  DPB- 
16:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  May  17.  2000  (65  FR  31357) 

The  September  15,  2000,  letter 
provided  clarifying  information  within 
the  scope  of  the  original  application  and 
did  not  change  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  this  amendment  is  contained  in  a 
Safiety  Evaluation  dated  January  24, 
2001. 

No  significant  hazards  consideration 
comments  received:  No. 

Commonwealth  Edison  Company, 
Docket  Nos.  STN  50-454  and  STN  50- 
455,  Byron  Station,  Unit  Nos.  1  and  2, 
Ogle  County,  Illinois 

Docket  Nos.  STN  50-456  and  STN  50- 
457,  Braidwood  Station,  Unit  Nos.  1  and 
2,  Will  County,  Illinois 

Date  of  application  for  amendments: 
December  20, 1999.  as  supplemented  on 
January  14.  March  10,  March  23,  March 
29.  and  June  16,  2000. 

Brief  description  of  amendments:  The 
amendments  revise  the  licenses  and 
technical  specifications  to  reflect  the 
transfer  of  the  licenses  from 
Commonwealth  Edison  Company  to 
Exelon  Generation  Company,  LLC. 

Date  of  issuance:  January  12,  2001. 

Effective  date:  Immediately  to  be 
implemented  within  30  days. 

Amendment  Nos.:  109  &  115. 

Facility  Operating  License  Nos.  NPF- 
37,  NPF-66,  NPF-72  and  NPF-77:  The 
amendments  revised  the  Licenses  and 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  March  9,  2000  (65  FR  12583) 
and  (65  FR  12584).  The  March  10, 
March  23,  March  29,  and  June  16,  2000, 
supplemental  letters  provided 
additional  clarifying  information  and 
did  not  change  the  staff's  original  no 
significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
August  3,  2000. 

No  significant  hazards  consideration 
comments  received:  No. 

Commonwealth  Edison  Company, 
Docket  Nos.  50-10,  50-237,  and  50-249, 
Dresden  Nuclear  Power  Station,  Units  1, 
2,  and  3,  Grundy  County,  Illinois 

Date  of  application  for  amendments: 
December  20.  1999,  as  supplemented 


January  14,  March  10,  March  23,  March 
29,  and  June  16  2000. 

Brief  description  of  amendments:  The 
amendments  revise  the  licenses  to 
reflect  the  transfer  of  the  licenses  from 
Commonwealth  Edison  Company  to 
Exelon  Generation  Company,  LLC. 

Date  of  issuance:  January  12,  2001. 

Effective  date:  Immediately,  to  be 
implemented  within  30  days. 

Amendment  Nos.:  40, 183,  and  178. 

Facility  Operating  License  Nos.  DPR- 
2,  DPR-19  and  DPR-25:  The 
amendments  revised  the  Licenses  to 
reflect  the  transfer  of  the  licenses  from 
Commonwealth  Edison  Company  to 
Exelon  Generation  Company,  LLC. 

Date  of  initial  notice  in  Federal 
Register:  March  9,  2000  (65  FR  12582). 

The  March  10,  March  23,  March  29 
and  June  16,  2000  letters  are  within  the 
scope  of  the  original  notice  and  did  not 
change  the  original  no  significant 
hazards  consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  August  3,  2000. 

No  significant  hazards  consideration 
comments  received:  No 

Commonwealth  Edison  Company, 
Docket  Nos.  50-373  and  50-374,  LaSalle 
County  Station,  Units  1  and  2,  LaSalle 
County,  Illinois 

Date  of  application  for  amendments: 
December  20, 1999,  as  supplemented 
January  14,  March  10,  March  23,  March 
29,  and  June  16,  2000. 

Brief  description  of  amendments:  The 
amendments  revise  the  licenses  and 
technical  specifications  to  reflect  the 
transfer  of  the  license  from 
Commonwealth  Edison  Company  to 
Exelon  Generation  Company,  LLC. 

Date  o/ issuance:  January  12,  2001. 

Effective  date:  Immediately  to  be 
implemented  within  30  days. 

Amendment  Nos.:  146  and  132. 

Facility  Operating  License  Nos.  NPF- 
1 1  and  NPF-18:  The  amendments 
revised  the  Licenses  and  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  March  9,  2000  (65  FR  12585). 
The  March  10,  March  23,  March  29,  and 
June  16,  2000,  supplemental  letters 
provided  additional  clarifying 
information  and  did  not  change  the 
staffs  original  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  August  3,  2000.  - 

No  significant  hazards  consideration 
comments  received:  No. 


Commonwealth  Edison  Company, 
Docket  Nos.  50-254  and  50-265,  Quad 
Cities  Nuclear  Power  Station,  Units  1 
and  2,  Rock  Island  County,  Illinois 

Date  of  application  for  amendments: 
December  20,  1999,  as  supplemented 
January  14,  March  10.  March  23,  March 
29,  and  Jime  16.  2000. 

Brief  description  of  amendments:  The 
amendments  revise  the  license  to  reflect 
the  transfer  of  the  license  from 
Commonwealth  Edison  Company  to 
Exelon  Generation  Company,  LLC. 

Date  of  issuance:  January  12,  2001. 

Effective  date:  January  12,  2001. 

Amendment  Nos.:  197  and  193. 

Facility  Operating  License  Nos.  DPR- 
29  and  DPR-30:  The  amendments 
revised  the  Licenses. 

Date  of  initial  notice  in  Federal 
Register:  March  9,  2000  (65  FR  12581). 
The  March  10,  March  23,  March  29,  and 
June  16,  2000,  supplemental  letters 
provided  additional  clarifying 
information  and  did  not  change  the 
staff's  original  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  August  3,  2000. 

No  significant  hazards  consideration 
comments  received:  No. 

Commonwealth  Edison  Company, 
Docket  Nos.  50-295  and  50-304,  Zion 
Nuclear  Power  Station  Uiuts  1  and  2, 
Lake  County,  Illinois 

Date  of  application  for  amendments: 
December  20, 1999,  as  supplemented 
January  14,  March  10,  March  23,  March 
29,  and  June  16,  2000. 

Brief  description  of  amendments:  The 
amendments  revised  the  operating 
licenses  to  reflect  the  transfer  of  the 
licenses  from  Commonwealth  Edison 
Company  to  Exelon  Generation 
Company,  LLC. 

Date  of  issuance:  January  12,  2001. 

Effective  date:  January  12.  2001,  to  be 
implemented  within  30  days  from  the 
date  of  issuance. 

Amendment  Nos.:  181  and  168. 

Facility  Operating  License  Nos.  DPR- 
39  and  DPR-48:  The  amendments 
revised  the  Operating  Licenses. 

Date  of  initial  notice  in  Federal 
Register:  March  9.  2000  (65  PR  12586). 

The  March  10,  March  23,  March  29, 
and  June  16,  2000,  supplemental  letters 
provided  additional  clarifying 
information  and  did  not  change  the 
staffs  original  no  significant  hazard 
consideration  determination.  The 
Conmiission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safefy 
Evaluation  dated  August  3,  2000. 

No  significant  hazards  consideration 
comments  received:  No. 
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Florida  Power  and  Light  Company, 
Docket  No.  50-335,  St.  Lucie  Plant.  Unit 
No.  1,  St.  Lucie  County,  Florida 

Date  of  application  for  amendment: 
November  17, 1999,  as  supplemented 
Jime  14,  November  13  and  December  4, 
2000. 

Brief  description  of  amendment: 
Increased  the  allowed  outage  time  to 
restore  an  inoperable  emergency  diesel 
generator  set  to  operable  status  from  72 
hours  to  14  days. 

Date  of  Issuance:  January  19,  2001. 

Effective  Date:  January  19,  2001. 

Amendment  No.:  170. 

Facility  Operating  License  No.  NPF- 
16:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  15, 1999  (65  FR 
70089).  The  Jime  14,  November  13,  and 
December  4,  2000,  supplements  did  not 
affect  the  original  proposed  no 
significant  hazards  determination,  or 
expand  the  scope  of  the  request  as 
noticed  in  the  Federal  Register. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safefy  Evaluation  dated  January  19, 
2001. 

No  significant  hazards  consideration 
conunents  received:  No. 

Florida  Power  and  Light  Company, 
Docket  No.  50-335,  St.  Lucie  Plant,  Unit 
No.  1,  St.  Lucie  County,  Florida 

Date  of  application  for  amendment: 
July  19,  2000. 

Brief  description  of  amendment: 
Revised  the  license:  (1)  to  implement 
Siemens  Power  Corporation  (SPC)  high 
thermal  performance  fuel  assembly 
design  in  Cycle  17,  (2)  relocate 
shutdown  margin  requirements  in 
Modes  1  to  5  to  the  Core  Operating 
Limits  Report  (COLR),  (3)  update  the 
COLR  m^hodologies  listed  in  the 
Technical  Specification  (TS)  Section 
6.9.1.11,  and  (4)  request  relief  from  the 
SPC  fuel  assembly  reconstitution 
restrictions  for  peripheral  low  power 
fuel  assemblies.  Additionally, 
administrative  changes  were  made  to 
the  boron  concentration  specifications 
related  to  the  boration  requirements. 

Date  of  Issuance:  January  25,  2001. 

Effective  Date:  January  25,  2001. 

Amendment  No.:  171. 

Facility  Operating  License  No.  DPR- 
i7:  Amendment  revised  the  TSs. 

Date  of  initial  notice  in  Federal 

t"  egisur:  August  9,  2000  (65  FR  48748). 
The  Commission's  related  evaluation 
f  the  amendment  is  contained  in  a 
Safefy  Evaluation  dated  January  25, 
2001. 

No  significant  hazards  consideration 
comments  received:  No. 


Northeast  Nuclear  Energy  Company,  et 
al..  Docket  No.  50-423,  Millstone 
Nuclear  Power  Station,  Unit  No.  3,  New 
London  County,  Connecticut 

Date  of  application  for  amendment: 
April  19,  2000. 

Brief  description  of  amendment:  The 
amendment  changes  Technical 
Specifications  (TS)  3.8.4.1,  "Electrical 
Power  System — Containment 
Penetration  Conductor  Overcurrent 
Protective  Devices;"  3.8.4.2.1, 
"Electrical  Power  Systems — Motor- 
Operated  Valves  Thermal  Overload 
Protections;"  and  3.8.4.2.2,  "Electrical 
Power  Systems — Motor-Operated  Valves 
Thermal  Overload  Protection  Not 
Bypassed."  The  proposed  changes 
would  relocate  the  requirements  for 
containment  penetration  conductor 
overcurrent  and  motor-operated  valve 
thermal  overload  protective  devices 
from  the  TS  to  the  licensee's  Technical 
Requirements  Manual  (TRM).  The  Bases 
for  these  TSs  would  also  be  relocated  to 
the  TRM. 

Date  of  issuance:  January  16,  2001. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days  from  the  date  of 
issuance. 

Amendment  No.:  192. 

Facility  Operating  License  No.  NPF- 
49:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  23,  2000  (65  FR  51360). 

The  Conunission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safefy  Evaluation  dated  January  16, 
2001. 

No  significant  hazards  consideration 
comments  received:  No. 

Nuclear  Management  Company,  LUJ, 
Docket  No.  50-331,  Duane  Arnold 
Energy  Center,  Linn  County,  Iowa 

Date  of  application  for  amendment: 
September  19,  2000. 

Brief  description  of  amendment:  The 
amendment  revises  the  Standby  Liquid 
Control  boron  solution  requirements  in 
TS  Figure  3.1.7-1  to  ensure  a  minimum 
boron  concentration  of  660  parts  per 
million  in  the  reactor. 

Date  of  issuance:  January  23,  2001. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
before  entering  Mode  2  during  Cycle  18. 

Amendment  No.:  236. 

Facility  Operating  License  No.  DPR- 
49:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  November  1,  2000  (65  FR 
65343). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 


Safefy  Evaluation  dated  January  23, 
2001. 

No  significant  hazards  consideration 
conaments  received:  No. 

PECO  Energy  Company,  Docket  No.  50- 
353,  Limerick  Generating  Station,  Unit 
2,  Montgomery  County,  Pennsylvania 

Date  of  application  for  amendment: 
October  14, 1999,  as  supplemented 
February  11,  September  22,  and  October 
18,  2000. 

Brief  description  of  amendment:  This 
amendment  revised  TS  Section  2.2, 
"Safefy  Limits  and  Limiting  Safefy 
Systems  Settings,"  and  TS  Section  3.0/ 
4.0,  "Limiting  Conditions  for  Operation 
and  Surveillance  Requirements."  These 
revisions  will  support  the  installation  of 
LGS  Modification  P00224  for  Unit  2. 
which  will  install  a  Power  Range 
Neutron  Monitoring  System  and 
incorporate  long-term  thermal-hydraulic 
stabiUfy  solution  hardware. 

Date  of  issuance:  January  16,  2001. 

Effective  date:  As  of  date  of  issuance 
and  shall  be  implemented  during  the 
Limerick  Unit  2  refueling  outage 
scheduled  to  begin  in  the  spring  of 
2001. 

Amendment  No.:  109. 

Facility  Operating  License  No.  NPF~ 
85.  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  1,  1999  (64  FR 
67337).  The  February  11.  September  22. 
and  October  18,  2000,  letters  provided 
clarifying  information  that  did  not 
change  the  initial  proposed  no 
significant  hazards  consideration 
determination  or  expand  the  scope  of 
the  original  Federal  Register. 

The  Commission's  related  evaluation 
of  the  aimendment  is  contained  in  a 
Safefy  Evaluation  dated  January  16, 
2001. 

No  significant  hazards  consideration 
comments  received:  No. 

PECO  Energy  Company,  Docket  Nos. 
50-352  and  50-353,  Limerick 
Generating  Station,  Units  1  and  2, 
Montgomery  County,  Pennsylvania 

Date  of  application  for  amendments: 
December  20, 1999,  as  supplemented 
January  3,  February  14,  March  10, 
March  23,  March  30,  and  June  15,  2000. 

Brief  description  of  amendments:  The 
amendments  revised  the  licenses  for 
Limerick  Units  1  and  2  to  reflect  the 
transfer  of  PECO's  ownership  of  these 
units  to  Exelon  Generation  Company, 
LLC. 

Date  of  issuance:  January  12.  2001. 

Effective  date:  As  of  date  of  issuance 
and  shall  be  implemented  within  30 
days. 

Amendment  Nos.:  147  and  108. 
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Facility  Operating  License  Nos.  NPF- 
39  and  NPF-BS.  The  amendments 
revised  the  license. 

Date  of  initial  notice  in  Fetkral 
Register:  March  9,  2000  (65  FR  12587). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  August  3,  2000. 

No  significant  hazards  consideration 
comments  received:  No. 

PSEG  Nuclear  LLC,  Docket  Nos.  50-272 
and  50-311,  Salem  Nuclear  Generating 
Station.  Unit  Nos.  1  and  2,  Salem 
County,  New  Jersey 

Date  of  application  for  amendments: 
E)ecember  20, 1999,  as  supplemented 
December  22,  1999,  January  3,  February 
14,  March  10,  March  23,  March  30,  and 
JimelS.  2000. 

Brief  description  of  amendments:  The 
amendments  revise  the  licenses  to 
reflect  the  transfer  of  PECO  Energy 
Company's  ownership  interest  in  the 
Salem  Nuclear  Generating  Station,  Unit 
Nos.  1  and  2,  to  Exelon  Generation 
Company,  LLC. 

Date  of  issuance:  January  12,  2001. 

Effective  date:  January  12,  2001. 

Amendment  Nos.:  241  &  222. 

Facility  Operating  License  Nos.  DPR- 
70  and  DPR-75:  The  amendments 
revised  the  Facility  Operating  Licenses. 

Date  of  initial  notice  in  Federal 
Register:  March  9,  2000  (65  FR  12591). 
The  December  22,  1999,  January  3, 
February  14,  March  10,  March  23, 
March  30,  and  Jime  15,  2000, 
supplements  did  not  expand  the  scope 
of  the  original  application  with  respect 
to  both  the  proposed  transfer  action  and 
the  proposed  amendment  action  as 
initially  noticed  in  the  Federal  Register. 
No  hearing  requests  or  comments  were 
received.  In  addition,  the  submittal  did 
not  affect  the  applicability  of  the 
Commission's  generic  no  significant 
hazards  consideration  determination  set 
forth  in  lOCFR  2.1315. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  August  3,  2000. 

No  significant  hazards  consideration 
comments  received:  No. 

Tennessee  Valley  Authority,  Docket 
Nos.  50-260  and  50-296,  Brovms  Ferry 
Nuclear  Plant,  Units  2  and  3,  Limestone 
County,  Alabama 

Date  of  application  for  amendments: 
October  30,  2000. 

Brief  description  of  amendments:  The 
amendments  revised  main  steam 
isolation  valve  surveillance  testing 
requirements.  Specifically,  the 
amendments  pennit  use  of  the 
minimum  pathway  leakage  value  for  the 
"as-found"  test  limit. 

Date  of  issuance:  January  24,  2001. 


Effective  date:  January  24,  2001. 

Amendment  Nos.:  267  and  227. 

Facility  Operating  License  Nos.  DPR- 
52  and  DPR-68:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  November  29,  2000. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  January  24, 
2001. 

No  significant  hazards  consideration 
conmients  received:  No. 

Tennessee  Valley  Authority,  Docket  No. 
50-390,  Watts  Bar  Nuclear  Plant,  Unit  1, 
Rhea  County,  Tennessee 

Date  of  application  for  amendment: 
June  7,  2000,  as  supplemented  June  23, 
August  24,  September  26,  October  6, 
October  27  and  November  16,  2000. 

Brief  description  of  amendment:  The 
amendment  changes  the  Facility 
Operating  License  (FOL)  and  the 
Technical  Specifications  (TS)  to  reflect 
an  increase  in  the  full  core  power  rating 
from  3411  to  3459  megawatts  thermal. 

Date  of  issuance:  January  19,  2001. 

Effective  date:  January  19,  2001. 

Amendment  No.:  31. 

Facility  Operating  License  No.  NPF- 
90:  Amendment  revises  the  FOL  and  TS. 

Date  of  initial  notice  in  Federal 
Register:  September  7,  2000  (65  FR 
54322). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  an 
Environmental  Assessment  dated 
November  21,  2000  and  in  a  Safety 
Evaluation  dated  January  19,  2001. 

No  significant  hazards  consideration 
comments  received:  No. 

Vermont  Yankee  Nuclear  Power 
Corporation,  Docket  No.  50-271, 
Vermont  Yankee  Nuclear  Power  Station, 
Vernon,  Vermont 

Date  of  application  for  amendment: 
October  25,  2000. 

Brief  description  of  amendment:  The 
amendment  makes  editorial  and 
administrative  changes  to  the  Technical 
Specifications  (TSs).  These  changes 
correct  spelling  and  grammatical  errors, 
correct  references,  eliminate  excessive 
detail  related  to  specifying  a  job  title, 
revise  position  titles,  consolidate  pages 
and  generalize  statements  allowing  U.S. 
Nuclear  Regulatory  Commission  (NRC) 
approved  alternatives  to  specified 
requirements. 

Date  of  Issuance:  January  23,  2001. 

Effective  date:  As  of  the  date  of 
issuance,  and  shall  be  implemented 
within  60  days. 

Amendment  No.:  196. 

Facility  Operating  License  No.  DPR- 
28:  Amendment  revised  the  Technical 
Specifications. 


Date  of  initial  notice  in  Federal 
Register:  November  29,  2000  (65  FR 
71140). 

The  Commission's  related  evaluation 
of  this  amendment  is  contained  in  a 
Safety  Evaluation  dated  January  23, 
2001. 

No  significant  hazards  consideration 
comments  received:  No. 

Dated  at  Rockville,  Maryland,  this  31st  day 
of  January  2001. 

For  the  Nuclear  Regulatory  Conunission. 
John  A.  Zwolinski, 
Director,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  01-3028  Filed  2-6-01;  8:45  am] 

BiUJNQ  COOC  7980-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Consolidated  Guidance  About 
Materials  Ucenses:  Guidance  AkxMit 
Administrative  Licensing  Procedures 

agency:  Nuclear  Regulatory 

Commission  (NRC). 

ACTION:  Notice  of  Availability  of  final 

NUREG. 

SUMMARY:  The  NRC  is  announcing  the 
availabUity  of  the  final  NUREG-1556, 
Volume  20,  "Consolidated  Guidance 
about  Materials  Licenses:  Guidance 
about  Administrative  Licensing 
Procedures,"  dated  December  2000. 

The  NRC  is  using  Business  Process 
Redesign  techniques  to  redesign  its 
materials  licensing  process,  as  described 
in  NUREG-1539,  "Methodology  and 
Findings  of  the  NRC's  Materials 
Licensing  I*rocess  Redesign."  A  critical 
element  of  the  new  process  is 
consolidating  and  updating  niunerous 
guidance  documents  into  a  NUREG- 
series  of  reports.  This  final  NUREG 
report  is  the  20th  guidance  document 
developed  for  the  new  process. 

This  guidance  is  intended  for  use  by 
the  NRC  staff,  and  will  also  be  available 
to  Agreement  States,  applicants,  and 
licensees.  This  dociunent  combines  and 
updates  the  guidance  for  NRC  license 
reviewers  and  licensing  assistants 
previously  found  in  the  dociiments 
listed  in  Appendix  A  of  the  NUREG. 
NRC  licensing  staff  will  use  these 
administrative  procedures  ta  process 
license  applications  and  prepare 
licenses. 

A  free  single  copy  of  final  NUREG- 
1556,  Volume  20,  may  be  requested  by 
writing  to  the  U.S.  Nuclear  Regulatory 
Commission,  ATTN:  Mrs.  Carrie  Brown, 
Mail  Stop  TWFN  9-F-31,  Washington, 
DC.  20555-0001.  Alternatively,  submit 
requests  through  the  Internet  by 


Federal  Register /Vol.  66,  No.  26  /  Wednesday,  February  7,  2001 /Notices 


9393 


addressing  electronic  mail  to 
cxb@nrc.gov.  A  copy  of  final  NUREG- 
1556,  Volimie  20,  is  also  available  for 
inspection  and/or  copying  for  a  fee  in 
the  NRC  Public  Document  Room,  11555 
Rockville  Pike,  Room  01-F21,  Rockville, 
Maryland  20852. 

FOR  FURTHER  INFORMATION,  CONTACT: 
Mrs.  Carrie  Brown,  TWFN  9-F-31, 
Division  of  Industrial  and  Medical 
Nuclear  Safety^Dffice  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regidatory  Commission, 
Washington,  DC  20555,  telephone  (301) 
415-8092;  electronic  mail  address: 
cxb@nrc.gov. 

Electronic  Access 

Final  NUREG-1556,  Vol.  20  is 
available  electronically  by  visiting  the 
NRC's  Home  Page  [http://www.nTC.gov/ 

rv/nucmat.html). 
Dated  at  Rockville,  Maryland,  this  31st  day 
of  January,  2001. 

For  the  Nuclear  Regulatory  Conunission. 
Patricia  K.  Holalian, 
Chief,  Rulemaking  and  Guidance  Branch, 
Division  of  Industrial  and  Medical  Nuclear 
Safety,  NMSS. 
(FR  Doc.  01-3134  Filed  2-6-01;  8:45  amj 

BMJJNG  CODE  78M-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Consolidated  Guidance  About 
Materials  Ucenses:  Program-Specific 
Guidance.AtMut  Licenses  Authorizing 
Distritxition  to  General  Ucensees 

agency:  Nuclear  Regulatory 

Commission  (NRC). 

ACnON:  Notice  of  availability  of  final 

NUREG. 


summary:  The  NRC  is  announcing  the 
availability  of  the  final  NUREG-1556, 
Volume  16,  "Consolidated  Guidance 
about  Materials  Licenses:  Program- 
Specific  Guidance  about  Licenses 
Authorizing  Distribution  to  General 
Licensees,"  dated  December  2000. 
nThe  NRC  is  using  Business  Process 
Redesign  techniques  to  redesign  its 
materiad  licensing  process,  as  described 
in  NUREG-1539,  "Methodology  and 
Findings  of  the  NRC's  Materials 
Licensing  Process  Redesign."  A  critical 
element  of  the  new  process  is 
consolidating  and  updating  niunerous 
gtiidance  docxmients  into  a  NUREG- 
series  of  reports.  This  final  NUREG 
report  is  the  sixteenth  program-specific 
guidance  developed  to  support  an 
^improved  materials  licensing  process. 

This  final  NUREG  has  been  developed 
ifi  parallel  with  the  final  rulemaking  on 
10  CFR  parts  30,  31,  32, 170,  and  171, 


"Requirements  for  Certain  Generally 
Licensed  Industrial  Devices  Containing 
Byproduct  Material."  The  final  rule  was 
published  in  the  Federal  Register  on 
December  18,  2000  (65  FR  79161).  This 
guidance  is  intended  for  use  by 
applicants,  licensees,  NRC  license 
reviewers,  and  other  NRC  personnel. 
A  free  single  copy  of  final  NUREG- 
1556,  Voliune  16,  may  be  requested  by 
writing  to  the  U.S.  Nuclear  Regulatory 
Commission,  ATTN:  Mrs.  Carrie  Brown, 
Mail  Stop  TWFN  9-F-31,  Washington, 
DC  20555-0001.  Alternatively,  submit 
requests  through  the  Internet  by 
addressing  electronic  mail  to 
cxb@nrc.gov.  A  copy  of  the  final 
NUREG-1556,  Volume  16,  is  also 
available  for  inspection  and/or  copying 
for  a  fee  in  the  NRC  Public  Document 
Room,  11555  Rockville  Pike,  Room  01- 
F21,  Rockville,  Maryland  20852. 

FOR  FURTHER  INFORMATION,  CONTACT: 
Mrs.  Carrie  Brown,  Mail  Stop  TWFN  9- 
F-31,  Division  of  Industrial  and  Medical 
Nuclear  Safety,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  telephone  (301) 
415-8092;  electronic  mail  address: 
cx6@nir.gov. 

Electronic  Access 

Final  NUREG-1556,  Vol.  16  is 
available  electronically  by  visiting 
NRC's  Home  Page  {http://www.nrc.gov/ 
NRC/nucmathtinl). 

Dated  at  Rockville,  Maryland,  this  31st  day 
of  January,  2001. 

For  the  Nuclear  Regulatory  Commission. 
Patricia  K.  Holahan, 
Chief.  Rulemaking  and  Guidance  Branch, 
Division  of  Industrial  and  Medical  Nuclear 
Safety,  NMSS. 
[FR  Doc.  01-3135  Filed  2-6-^1;  8:45  amJ 

BILLING  CODE  759(M)1-P 


NUCLEAR  REGULATORY 
COMMISSION 

Consolidated  Guidance  About 
Materials  Licenses:  Program-Specific 
Guidance  AI>out  Possession  Ucenses 
for  Manufacturing  and  Distribution 

agency:  Nuclear  Regulatory 
Commission  (NRC). 

ACTION:  Notice  of  Availability  of  final 
NUREG. 

SUMMARY:  The  NRC  is  announcing  the 
availability  of  the  final  NUREG-1556, 
Volume  12,  "Consolidated  Guidance 
about  Materials  Licenses:  Program- 
Specific  Guidance  about  Possession 
Licenses  for  Manufacturing  and 
Distribution,"  dated  December  2000. 


The  NRC  is  using  Business  Process 
Redesign  techniques  to  redesign  its 
materials  licensing  process,  as  described 
in  NUREG-1539,  'Methodology  and 
Findings  of  the  NRC's  Materials 
Licensing  Process  Redesign."  A  critical 
element  of  the  new  process  is 
consolidating  and  updating  numerous 
guidance  documents  into  a  NUREG- 
series  of  reports.  This  final  NUREG 
report  is  the  12th  program -specific 
guidance  developed  to  support  an 
improved  materials  licensing  process. 

This  guidance  is  intended  for  use  by 
applicants,  licensees,  and  the  NRC  staff, 
and  will  also  be  available  to  Agreement 
States.  This  document  combines  and 
updates  the  guidance  foimd  in 
Regidatory  Guide  10.7,  "Guide  for  the 
Preparation  of  Applications  for  Licenses 
for  Laboratory  and  Industrial  Use  of 
Small  Quantities  of  Byproduct 
Material,"  dated  Augiist  1979;  Nuclear 
Material  Safety  and  Safeguards  (NMSS) 
Policy  and  Guidance  Directive  FC  84-1, 
"Review  Responsibility — Manufacttiring 
and  Distribution  of  Products  to  Persons 
Exempt  Pursuant  to  10  CFR  32.11 
through  32.26,"  dated  April  1984; 
NMSS  Policy  and  Guidance  Directive 
FC  85-6,  "Standard  Review  Plan  for 
Applications  for  Licenses  and 
Approvals  to  Authorize  Distribution  of 
Various  Items  to  Group  Medical 
Licensees,"  dated  February  1985;  and 
Draft  Regulatory  Guide  DG-0007, 
"Guide  for  the  Preparation  of 
Applications  for  Licenses  to  Authorize 
Distribution  of  Various  Items  to 
Commercial  Nuclear  Pharmacies  and 
Medical  Use  Licensees,"  dated  March 
1997.  This  final  report  takes  a  more  risk- 
informed,  performance-based  approach 
to  licensing  possession  for 
manufacturing  and  distribution,  and 
reduces  the  amount  of  detailed 
information  needed  to  support  an 
application. 

A  free  single  copy  of  final  NUREG- 
1556,  Volimie  12,  may  be  requested  by 
writing  to  the  U.S.  Nuclear  Regulatory 
Commission,  ATTN:  Mrs.  Carrie  Brown. 
Mail  Stop  TWFN  9-F-31,  Washington, 
DC  20555-0001.  Alternatively,  submit 
requests  through  the  Internet  by 
addressing  electronic  mail  to 
cxb@nrc.gov.  A  copy  of  final  NUREG- 
1556,  Voliune  12,  is  also  available  for 
inspection  and/or  copying  for  a  fee  in 
the  NRC  Public  Document  Room,  11555 
Rockville  Pike,  Room  01-F21,  Rockville, 
Maryland  20852. 

FOR  FURTHER  INFORMATION,  CONTACT: 
Mrs.  Carrie  Brown,  Mail  Stop  TWFN  9- 
F-31,  Division  of  Industrial  and  Medical 
Nuclear  Safety,  OfRce  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
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Washington,  DC  20555,  telephone  (301), 
415-8092;  electronic  mail  address: 
cxb@nrc.gov. 

Electronic  Access 

Final  NUREG-1556,  Vol.  12  is 
available  electronically  by  visiting  the 
NRC's  Home  Page  (http.//www.nrc.gov/ 
luc/nucmathtml). 

Dated  at  Rockville,  Maryland,  this  31st  day 
of  January,  2001. 

For  the  Nuclear  Regulatory  Ck)mmission. 
Patricia  K.  Holahan, 
Chief,  Rulemaking  and  Guidance  Branch, 
Division  of  Industrial  and  Medical  Nuclear 
Safety,  NMSS. 

(FR  Doc.  01-3136  Filed  2-6-01;  8:45  am] 
BajjNG  cooe  79n>-oi-p 


NUCLEAR  REGULATORY 
COMMISSION 

Consdidatod  Guidance  About 
Malartals  Ucanses:  Program-Spectflc 
Guidanca  About  Master  Materials 
Licenses 

agency:  Nuclear  Regulatory 

Commission  (NRC). 

ACTION:  Notice  of  availability  of  final 

NUREG. 

SUMMARY:  The  NRC  is  announcing  the 
availability  of  the  final  NUREG-1556, 
Volimie  10,  "Consolidated  Guidance 
About  Materials  Licenses:  Program- 
Specific  Guidance  about  Master 
Materials  Licenses,"  dated  December 
2000. 

The  NRC  is  using  Business  Process 
Redesign  techniques  to  redesign  its 
materials  licensing  process,  as  described 
in  NUREG-1539,  "Methodology  and 
Findings  of  the  NRC's  Materials 
Licensing  Process  Redesign."  A  critical 
element  of  the  new  process  is 
consolidating  and  updating  numerous 
gtiidance  doctiments  into  a  NUREG- 
series  of  reports.  This  final  NUREG 
report  is  the  10th  program-specific 
guidance  developed  to  support  an 
improved  materials  licensing  process. 

This  guidance  is  intended  for  use  by 
Federal  applicants  and  licensees,  and 
NRC  staff.  This  document  updates  the 
guidance  for  applicants  and  licensees 
previously  found  in  Policy  and 
Guidance  Directive  PG  6-02,  Revision  1: 
"Standard  Review  Plan  (SRP)  for 
License  Application  for  Master  Material 
License,"  dated  September  25,  1997. 

A  free  single  copy  of  final  NUREG- 
1556,  Volume  10,  may  be  requested  by 
writing  to  the  U.S.  Nuclear  Regulatory 
Commission,  ATTN:  Mrs.  Carrie  Brown, 
Mail  Stop  TWFN  9-F-31,  Washington, 
DC  20555-0001.  Alternatively,  submit 
requests  through  the  Internet  by 


addressing  electronic  mail  to 
cxb®wx:.gov.  A  copy  of  the  final 
NUREG-1556,  Volume  10,  is  also 
available  for  inspection  and/or  copying 
for  a  fee  in  the  NRC  Public  Document 
Room,  11555  RockviUe  Pike.  Room  01- 
F21,  Rockville,  Maryland  20852. 
FOR  FURTHER  INFORMATION,  CONTACT: 
Mrs.  Carrie  Brown,  TWFN  9-F-31, 
Division  of  Industrial  and  Medical 
Nuclear  Safety,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  telephone  (301) 
415-8092;  electronic  mail  address: 
cx6@nrc.gov. 

Electronic  Access 

Final  NUREG-1556,  Volume  10.  is 
available  electronically  by  visiting  the 
NRC's  Home  Page  {http://www.nic.gov/ 
nrc/nucmat.html). 

Dated  at  Rockville,  Maryland,  this  31st  day 
of  January,  2001. 

For  the  Nuclear  Regulatory  Commission. 
Patricia  K.  HoUhan, 
Chief,  Rulemaking  and  Guidance  Branch, 
Division  of  Industrial  and  Medical  Nuclear 
Safety.  NMSS. 

(FR  Doc.  01-3137  Filed  2-6-01;  8:45  amj 
BiLUNQ  cooe  Tsao-oi-p 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Ratoase  No.  34-43913;  nie  No.  SR-NASD- 
00-76] 

Setf-Reguiatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  t>y  ttie 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Locked  and 
Crossed  Markets  That  Occur  at  or  Prior 
to  the  Market's  Open  and  the  Market's 
Close 

Januuy  31,  2001. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") »  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  January  5, 
2001,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association"),  through  its  wholly 
owned  subsidiary,  the  Nasdaq  Stock 
Market,  Inc.  ("Nasdaq"),  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I,  II, 
and  in  below,  which  Items  have  been 
prepared  by  Nasdaq.  On  January  22, 
2001.  the  NASD,  through  Nasdaq,  filed 
Amendment  No.  1  to  the  proposed  rule 


change.  3  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  proposes  to  amend  the 
provisions  of  NASD  Rule  4613(e) 
regarding  locked  and  crossed  market 
conditions  that  occtir  prior  to  the 
market's  opening  and  to  add  provisions 
relating  to  locked  and  crossed  markets 
that  occur  prior  to  the  market's  close. 
Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is 
italicized;  proposed  deletions  are  in 
brackets. 


4613.  Character  of  Quotations 

(a)-(d)  No  Change, 
(e)  Locked  and  Crossed  Markets 

(1)  A  market  maker  shall  not,  except 
tmder  extraordinary  circimistances, 
enter  or  maintain  quotations  in  Nasdaq 
dtiring  normal  business  hours  if: 

(A)  No  Change. 

(B)  No  Change. 

(C)  Obligations  Regarding  Locked/ 
Crossed  Market  Conditions  Prior  to 
Market  Opening  And  Prior  to  Market 
Closing 

(i)  Locked/Crossed  Market  Prior  to 
9:20  a.m. — For  locks/crosses  that  occur 
prior  to  9:20  a.m.  Eastern  Time,  a 
market  maker  that  is  a  party  to  a  lock/ 
cross  because  the  market  maker  either 
has  entered  a  bid  (ask)  quotation  that 
locks/crosses  another  market  maker's 
quotation(s)  or  has  had  its  quotation(s) 
locked/crossed  by  another  market  maker 
("party  to  a  lock/cross")  may,  beginning 
at  9:20  a.m.  Eastern  Time,  send  through 
Nasdaq's  SelectNet  system  (or  its 
successor  system)  a  message  of  any  size 
that  is  at  the  receiving  market  maker's 
quoted  price  ("Trade-or-Move 
Message").  [Any  market  maker  that 
receives  a  Trade-or-Move  Message  at  or 
after  9:20  a.m.  Eastern  Time,  and  that  is 
a  party  to  a  lock/cross,  must  within  30 
seconds  of  receiving  such  message 
either:  fill  the  incoming  Trade-or-Move 
Message  for  the  full  size  of  the  message; 
or  move  its  bid  down  (offer  up)  by  a 
quotation  increment  that  unlocks/ 
uncrosses  the  market.] 

(ii)  Locked/Crossed  Market  Between 
9:20  and  9:29:59  a.m.— [If]  Before  a 


■  15  U.S.C  788(b)(1). 
»17CFR240.19b-4. 


^  See  Letter  from  Jeffrey  S.  Davis,  Assistant 
General  Counsel,  Nasdaq,  to  Sapna  C.  Patel, 
Attorney,  Division  of  Market  Regulation 
("Division"),  Commission,  dated  January  19,  2001 
("Amendment  No.  1").  In  Amendinent  No.  1,  the 
Nasdaq  made  a  minor  technical  correction  to  the 
rule  text. 
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market  maker  enters  a  quote  that  would 
lock[s]  or  cross(es]  the  market  between 
9:20  and  9:29:59  a.m.  Eastern  Time,  the 
market  maker  must  [immediately]  first 
send  through  SelectNet  to  the  market 
maker  whose  quote[sl  it  [is]  would 
lock[ing]  or  cross[ing]  a  Trade-or-Move 
Message  [a  message]  that  is  at  the 
receiving  market  maker's  quoted  price 
and  that  is  for  at  least  [5,000]  10,000 
shares  ([in  instances  where  there  are]  // 
multiple  market  makers  [to  a]  would  be 
locked/crossed,  each  one  must  receive  a 
Trade-or-Move  Message  [the  locking/ 
crossing  market  maker  must  send  a 
message  to  each  party  to  the  lock/cross] 
and  the  aggregate  size  of  all  such 
messages  must  be  at  least  [5,000]  10,000 
shares);  provided,  however,  that  if  a 
market  participant  is  representing  an 
agency  order  (as  defined  in 
subparagraph  (vi)  of  this  rule),  the 
market  participant  shall  be  required  to 
send  a  "Trade-or-Move  Message9s)  in  an 
amoimt  equal  to  the  agency  order,  even 
if  that  order  is  less  than  [5,000]  10,000 
shares.  A  market  maker  that  sends  a 
Trade-or-Move  Message  during  these 
periods  must  then  wait  at  least  15 
seconds  before  entering  a  quote  that 
would  lock  or  cross  the  market.  [A 
market  maker  that  receives  a  Trade-or- 
Move  Message  during  this  period  and 
that  is  a  party  to  a  lock/cross,  must 
within  30  seconds  of  receiving  such 
message  either:  fill  the  incoming  Trade- 
or-Move  Message  for  the  full  size  of  the 
message;  or  move  its  bid  down  (offer  up) 
by  a  quotation  increment  that  unlocks/ 
uncrosses  the  market.] 

(Hi)  Locked/Crossed  Market  Between 
3:50  and  3:59:59  p.m. — Before  a  market 
maker  enters  a  quote  that  would  lock  or 
cross  the  market  between  3:50  and 
3:59:59  p.m.  Eastern  Time,  the  market 
maker  must  first  send  through  SelectNet 
to  the  market  maker  whose  quote  it 
would  lock  or  cross,  a  Trade-or-Move 
Message  that  is  at  the  receiving  market 
maker's  quoted  price  and  that  is  for  at 
leasf^O.OOO  shares  (if  multiple  market 
makers  would  be  locked/crossed,  each 
one  must  receive  a  Trade-or-Move 
Message  and  the  aggregate  size  of  all 
such  messages  must  be  at  least  10,000 
shares);  provided,  however,  that  if  a 
market  participant  is  representing  an 
agency  order  (as  defined  in 
subparagraph  (vi)  of  this  rule),  the 
market  participant  shall  be  required  to 
send  a  Trade-or-Move  Message(s)  in  an 
amount  equal  to  the  agency  order,  even 
if  that  order  is  less  than  10,000  shares. 
A  market  maker  that  sends  a  Trade-or- 
Move  Message  during  this  period  must 
then  wait  at  least  15  seconds  before 
entering  a  quote  that  would  lock  or  cross 
the  market. 


(iv)  A  market  maker  that  receives  a 
Trade-or-Move  Message  must,  within  15 
seconds  of  receiving  such  message, 
either  fill  the  incoming  Trade-or-Move 
Message  for  the  full  size  of  the  message, 
or,  consistent  with  its  Firm  Quote 
obligations,  move  its  bid  down  (offer  up) 
by  a  quotation  increment  that  restores 
or  maintains  an  unlocked/uncrossed 
market 

[(iii)]  (v)  A  market  maker  that  sends  a 
Trade-or-Move  Message  piu^uant  to 
subparagraphs  (e)(l)(C)(i),  (ii),  or  (iii)  [or 
(e)(l){C)(ii)]  of  this  rule  must  append  to 
the  message  a  Nasdaq-provided  symbol 
indicating  that  it  is  a  Trade-or-Move 
Message. 

[(iv)]  (vi)  For  the  purposes  of  this  rule 
"agency  order"  shall  mean  an  order(s) 
that  is  for  the  benefit  of  the  accotmt  of 
a  natural  person  executing  securities 
transactions  with  or  through  or 
receiving  investment  banking  services 
from  a  broker/dealer,  or  for  the  benefit 
of  an  "institutional  accoimt"  as  defined 
in  NASD  Rule  3110.  An  agency  order 
shall  not  include  an  order{s)  that  is  for 
the  benefit  of  a  market  maker  in  the 
security  at  issue,  but  shall  include  an 
order(s)  that  is  for  the  benefit  of  a 
broker/ dealer  that  is  not  a  market  maker 
in  the  security  at  issue. 

(2)-(3)  No  Change. 
***** 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Nasdaq  is  proposing  amendments  to 
NASD  Rule  4613(e)  that  would  alter  the 
obligations  of  market  makers  regarcjing 
locked  and  crossed  markets  that  occur 
prior  to  the  market's  open  and  also  prior 
to  the  market's  close.  Specifically,  the 
proposal  would:  (1)  Extend  the 
application  of  NASD  Rule  4613(l)(C)(ii) 
regarding  locked/crossed  markets  before 
the  market's  open  to  the  period  just 
prior  to  the  market's  close  as  well;  (2) 
require  market  makers  that  send  a 


Trade-or-Move  Message  do  so  at  least  15 
seconds  before  entering  a  locking/ 
crossing  quote  rather  than  after  entering 
a  locking/crossing  quote,  as  the  rule 
currently  requires:  (3)  increase  from 
5,000  to  10,000  the  minimum  number  of 
shares  that  accompany  a  non-agency 
Trade-or-Move  Message;  and  (4)  reduce 
from  30  seconds  to  15  seconds  the 
amoimt  of  time  within  which  the 
recipient  of  a  Trade-or-Move  Message 
must  properly  respond. 

a.  Background.  On  February  7,  2000, 
the  Commission  approved  changes  to 
NASD  Rule  4613(e)  *  that  altered  the 
obligations  of  market  participants  who 
enter  locking/crossing  quotations  during 
the  pre-market  opening  period. ^  Under 
the  NASD  Rule  4613(e),  a  market 
participant  that  locks/crosses  the  market 
between  9:20  a.m.  and  9:29:59  a.m.  is 
then  required  to  send  a  message(s), 
which  has  a  "Trade-or-Move" 
designator  ("Trade-or-Move  Message"), 
to  the  parties  it  is  locking/crossing.  The 
Trade-or-Move  modifier  allows  market 
participants  to  distinguish  a  Trade-or- 
Move  Message  (to  which  a  receiving 
market  maker  is  obligated  to  respond) 
from  other  pre-opening  messages  it  may 
receive. 

Currently,  under  NASD  Rule  4613(e), 
the  aggregate  size  of  the  Trade-or-Move 
Message  must  be  at  least  5,000  shares 
(i.e.,  the  market  participant  must  send  a 
total  of  5,000  shares  to  all  parties  it  is 
locking/crossing)  in  the  case  of  a 
proprietary  quote,  or  the  actual  size  of 
an  agency  order  if  that  is  the  basis  for 
the  locking/crossing  quote.  NASD  Rule 
4613(e)  further  provides  that  a  party  that 
receives  a  Trade-or-Move  Message  must, 
within  30  seconds,  either:  (1)  Trade  in 
full  with  the  incoming  Trade-or-Move 
Message,**  (2)  decline  to  trade  with  the 
incoming  Trade-or-Move  Message  and 
move  its  quotation  to  a  price  level  that 
unlocks  or  uncrosses  the  market;  or  (3) 
trade  with  a  portion  of  the  incoming 
Trade-or-Move  Message  and  move  its 
quotation  to  a  level  that  unlocks  or 
imcrosses  the  market.  In  essence,  NASD 
Rule  4613(e)  prohibits  market 
participants  from  locking/crossing  the 


••  See  Securities  Exchange  Act  Release  No.  42400 
(February  7,  2000),  65  FR  7407  (February  14.  2000) 
(order  approving  File  No.  SR-NASD-99-23).  On 
Fune  2,  2000,  the  Commission  approved  changes  to 
NASD  Rule  4613(e)  relating  to  the  allegations  of 
market  participants  representing  agency  orders  who 
enter  locking/ crossing  quotations.  See  Securities 
Exchange  Act  Release  No.  42896  (June  2.  2000),  65 
FR  36747  (June  9,  2000)  (order  approving  File  No. 
SR-NASD-00-18). 

=■  A  locked  market  occurs  when  the  quoted  bid 
price  is  the  same  as  the  quoted  ask  price.  A  crossed 
market  occurs  when  the  quoted  bid  price  is  greater 
than  the  quoted  ask  price. 

^The  recipient  of  a  Trade-or-Move  Message  that 
trades  in  full  with  the  Trade-or-Move  Message  may 
move  its  quotation,  but  is  not  obligated  to  do  to. 


9396 


Federal  Register /Vol.  66,  No.  26  /  Wednesday ,  February  7,  2001 /Notices 


market  during  the  10  minutes  before  the 
opening,  unless  the  party  is  willing  to 
commit  a  significant  number  of  shares. 

Currently,  imlike  a  market  participant 
that  actively  locks  or  crosses  the  market 
after  9:20  a.m.,  a  market  participant  that 
locks  or  crosses  the  market  prior  to  9:20 
a.m.  is  not  obligated  to  send  a  Trade-or- 
Move  Message  for  a  specific  number  of 
shares  to  all  parties  to  the  lock  or  cross. ^ 
This  distinction  is  necessary  because 
market  participants  often  do  not  actively 
monitor  their  quotations  prior  to  9:20 
a.m.,  and,  as  a  result,  it  is  often  difficult 
to  determine  which  party  actively 
locked  or  crossed  the  market  prior  to 
9:20  a.m.  For  this  reason,  the  obligations 
and  rights  of  the  parties  to  the  lock  or 
cross  do  not  begin  until  9:20  a.m. 

b.  Rule  Changes.  The  implementation 
of  the  Trade-or-Move  Message  has 
substantially  reduced  the  occxurence  of 
locked/crossed  markets  prior  to  the 
open.  It  has,  in  addition,  reduced  the 
duration  of  locks/crosses  that  do  occur. 
Although  these  improvements  are 
encouraging,  Nasdaq  members  have 
indicated  that  further  improvement  can 
be  achieved  by  further  modifying  NASD 
Rule  4613(e).  First  and  foremost,  Nasdaq 
believes  that  the  occiurence  of  locked/ 
crossed  markets  prior  to  the  open  would 
be  further  reduced  if  market  makers 
were  required  to  send  a  Trade-or-Move 
Message  before  rather  than  after  the  lock 
or  cross  is  entered.  By  preventing 
individual  locks/crosses  from  occurring, 
Nasdaq  hopes  to  further  reduce  the 
aggregate  time  that  any  market  remains 
locked/crossed . 

Accordingly,  under  the  current 
proposal,  market  participants  would  be 
obligated  to  send  the  Trade-or-Move 
Message  before  entering  a  locking  or 
crossing  quotation  during  the  applicable 
periods."  Implicit  in  the  sending  of  a 
Trade-or-Move  Message  is  the 
representation  by  the  sender  of  its 
determination  of  the  appropriateness  of 
the  price  sought  to  be  reflected  and  the 
intention  to  enter  such  quote 
inunediately  following  the  response  to 
the  Trade-or-Move  Message.  Nasdaq 
will  monitor  the  use  of  the  Trade-or- 
Move  Message  by  firms  with  respect  to 


'  However,  beginning  at  9:20  a.m.,  any  party  to  a 
ktck/cross  may  send  a  Trade-or-Move  Message  to 
any  other  party  to  the  lock/cross.  See  NASD  Rule 
4613(e)(l)(C)(i). 

"  Market  participants  will  continue  to  utilize 
SelectNet  to  send  Trade-or-Move  Messages  to 
market  participants  that  would  be  locked  or  crossed 
by  the  entry  of  the  intended  quote.  The  Trade-or- 
Move  Message  will  continue  to  carry  the  special 
identifier  "trd  or  mov"  for  ease  of  recognition  and 
will  also  continue  to  constitute  a  valid  offer  to  buy 
or  sell  the  number  of  shares  contained  in  the 
message  that  may  be  accepted  by  the  recipient  in 
whole  or  in  part,  subiect  to  the  recipient's  firm 
quote  obligations. 


the  entry  of  quotes  following  the 
response  to  the  message,  to  detect  any 
patterns  of  failure  to  enter  quotations 
that  may  be  indicative  of  manipulative 
conduct. 

Specifically,  imder  the  proposal, 
market  participants  will  be  required  to 
send  a  Trade-or-Move  Message  and  then 
wait  15  seconds  before  entering  a 
quotation  that  would  lock  or  cross 
another  quote.  The  market  participant 
receiving  the  Trade-or-Move  Message 
would  be  required  to  respond  to  the 
message  within  15  seconds,  rather  than 
within  30  seconds  as  currently  allowed. 
The  recipient  of  a  Trade-or-Move 
Message  can  respond  by  trading  in  full 
and  leaving  its  quote  at  the  same  price, 
trading  in  part  and  moving  its  quote  to 
a  price  that  would  not  lock  or  cross  the 
Trade-or-Move  price,  or  decline  to  trade 
and  move  its  quote  to  a  price  that  would 
not  lock  or  cross  the  Trade-or-Move 
price.^  As  is  the  case  today,  if  a  market 
maker  receives  a  Trade-or-Move 
Message  just  prior  to  the  open  {i.e.,  at  or 
after  9:29:45  a.m.),  the  market  maker 
must  trade  or  move  within  15  seconds, 
even  if  the  end  of  that  15  seconds  occurs 
after  the  market's  open.*" 

Nasdaq  also  believes  that  increasing 
the  economic  significance  of  the  Trade- 
or-Move  Message  would  offset,  and  even 
further  reduce,  any  potential  for  misuse 
that  might  arise  by  permitting  market 
participants  to  send  such  messages 
without  having  first  locked/crossed  the 
market.  Accordingly,  Nasdaq  proposes 
to  increase  the  minimum  size  of  the 
Trade-or-Move  Message  to  10,000  shares 
from  the  ciirrent  5,000  shares  (subject  to 
the  agency  order  exception  provided  by 
the  ciurent  rule).  Consequently,  when 
multiple  market  participants  would  be 
locked/ crossed,  each  one  must  receive  a 
Trade-or-Move  Message  and  the 
aggregate  size  of  all  such  messages  must 
equal  10,000  shares  (also  subject  to  the 
agency  order  exception). 

Finadly.  given  the  positive  effect  that 
Trade-or-Move  has  had  on  resolving 
potential  locked  and  crossed  markets  at 
and  immediately  before  the  market's 
opening,  Nasdaq  proposes  to  expand  its 
application  to  include  the  ten-minute 
period  preceding  the  market's  close 
(3:50  p.m.  to  3:59:59  p.m.).  Due  to  its 
volatility,  this  period  is  well-suited  to 
the  application  of  the  Trade-or-Move 


•During  market  hours,  the  recipient's  ability  to 
decline  to  trade  with  the  Trade-or-Move  Message 
would  be  sub)ect  to  the  recipient's  firm  quote 
obligations. 

'"If.  however,  a  market  maker  wishes  to  enter  a 
locking/crossing  quote  at  or  after  9:30:(X),  the 
market  maker  would  be  required  to  use  reasonable 
means  to  avoid  locking/crossing  the  market  by,  for 
example,  sending  a  SelectNet  message  to  the  (larty 
(or  parties)  it  will  lock/cross.  See  NASD  NoUce  to 
Members  97-49. 


Message  and  its  related  regiilatory 
requirements  to  minimize  the  potential 
for  locked  or  crossed  markets.  Nasdaq 
believes  that  the  Trade-or-Move 
Message  will  facilitate  the  entry  of 
quotes  that  more  accurately  reflect  the 
current  state  of  the  market. 

The  Trade-or-Move  Message  used 
prior  to  the  close  would  operate  in  the 
same  manner  as  is  ciurently  proposed 
for  prior  to  the  open,  with  one 
exception.  Prior  to  the  market's  open, 
the  market  participant  receiving  a 
Trade-or-Move  Message  has  no  liability 
imder  the  NASD's  firm  quote  nde 
(NASD  Rule  4613(b)),  or  under  the 
SEC's  firm  quote  rule  (Rule  llAc-1 
under  the  Act).  Thus,  a  market  maker  is 
permitted  to  move  its  quote  without 
trading  upon  the  receipt  of  what,  during 
market  hours,  would  be  a  SelectNet 
"liability"  order.  Prior  to  the  market's 
close,  however,  a  Trade-or-Move 
Message  will  be  considered  a  liability 
order.  Therefore,  imlike  during  the 
earlier  period,  a  market  participant  that 
receives  a  Trade-or-Move  Message  prior 
to  the  close  may  move  its  quote  or  trade 
with  just  a  portion  of  the  Trade-or-Move 
Message  only  if  doing  so  is  consistent 
with  its  firm  quote  obligations  under  the 
NASD  and  SEC  rules." 

c.  Examples  of  Rule  Operation.  The 
following  are  examples  of  how  the 
proposed  rule  would  work.  At  9:21  a.m., 
MMA  plans  to  lock  four  market 
participants — MMB,  MMC,  MMD  and 
MME — each  quoting  1,000  shares  at  20. 
Because  the  lock  occurred  after  9:20 
a.m.,  MMA  is  required  to  send  Trade-or- 
Move  Messages  in  an  aggregate  amount 
of  10,000  shares  to  these  four  market 
makers  at  least  15  seconds  before 
entering  the  locking  quote.  Accordingly, 
MMA  sends  a  Trade-or-Move  Message 
for  2,500  shares  to  MMB,  who  declines 
and  moves  (MMB  must  move  at  least 
one  increment  away  from  the  locking 
price).  MMC  receives  a  2,500  share 
order,  fills  it  partially  (1,000),  and,  as 
required,  moves  its  quote  at  least  one 
trading  increment  away  from  the    ' 
locking  price.  MMD  receives  a  message 
for  2,500  shares,  fills  the  message  in 
full,  and  then  moves  down  one  trading 
increment  below  the  locking  price, 
although  MMD  is  not  obligated  to  move 
its  quote.  MME  receives  a  2,500-share 


x^Tbe  proposed  changes  to  NASD  Rule  4613(e) 
are  designed  to  address  conditions  that  exist  today 
in  Nasdaq.  Nasdaq  hopes  that  the  implementation 
of  the  Nasdaq  National  Market  Execution  System 
("NNMS"),  currently  scheduled  for  after  the  full 
implementation  of  the  decimalization  for  trading  of 
Nasdaq  securities,  will  further  diminish  the 
occurrence  and  duration  of  locked  and  crossed 
markets  in  Nasdaq  and  perhaps  obviate  the  need  for 
this  rule.  Nasdaq  will  carefully  monitor  the 
operation  of  NASD  Rule  4613(e)  in  the  NNMS  and 
propose  any  changes  necessitated  by  NNMS. 
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message,  and  fills  it  completely.  MME  is 
permitted  to  remain  at  her  quote,  but  is 
not  required  to  do  so;  like  MMD,  MME 
may  move  down  one  trading  increment 
below  the  locking  price.  If  MME 
remains  at  her  quote,  MMA  could  send 
another  Trade-or-Move  Message  to 
MME,  who  could  fill  the  message  in  full 
and  remain  at  her  quote,  trade  with  a 
portion  of  the  message  and  move  her 
quote,  or  decline  to  trade  with  the 
message  and  move  her  quote. 

As  a  second  example,  assume  that  at 
9:18  a.m.,  MMW  and  MMX  are  bidding 
20,  and  MMY  and  MMZ  enter  offer 
prices  of  19,  thus  crossing  the  market. 
Because  it  is  before  9:20  a.m.,  no  Trade- 
or-Move  Messages  may  be  sent  yet.  At 
9:20  a.m.,  each  of  the  four  market 
participants  would  have  the  right  to 
send  Trade-or-Move  Messages  of  any 
size  to  either  of  the  two  market 
participants  crossing  them.  Any  party 
not  filling  such  an  order  in  full  within 
15  seconds  would  have  to  move  its 
quote  at  least  one  trading  increment 
beyond  the  crossing  price,  19,  to  restore 
an  unlocked/uncrossed  market. 

Finally,  assume  that  at  3:51  p.m., 
MMA  plans  to  lock  two  market 
participants — MMB  and  MMC — each 
quoting  2,000  shares  at  lO.^^  Because 
the  lock  would  occur  between  3:50  p.m. 
and  3:59:59  p.m.,  MMA  is  required  to 
send  a  Trade-or-Move  Message  via 
SelectNet  for  a  total  of  10,000  shares  to 
MMB  and  MMC  at  least  15  seconds 
before  entering  the  locking  quote.  MMA 
sends  a  Trade-or-Move  Message  for 
5,000  shares  to  MMB.  MMB  may  either 
trade  in  full  and  stay  at  10,  trade  in  part 
and  move,  or  decline  move  (MMB  must 
move  at  least  one  increment  away  from 
the  locking  price). ^^  If  MMB  chooses  to 
trade  in  full  and  remain  at  10,  MMA 
covild  send  another  Trade-or-Move 
Message  to  MMB.  MMC  receives  a 
5,000-share  order,  fills  the  order 
partially  (1,000  shares),  and,  as 
required,  moves  its  quote  at  least  one 
trading  increment  away  from  the 
locking  price. 

d.  Conclusion.  In  simi,  the  Nasdaq 
believes  that  the  proposal  provides  a 
strong  impetus  to  avoiding  locked  or 
crossed  markets  near  the  open  and  the 
close,  while  providing  a  mechanism  for 
the  prompt  adjustment  of  quotations  to 
more  accurately  reflect  the  state  of  the 
market  at  that  point  in  time.  Moreover, 
the  Nasdaq  believes  that  the  change  in 


>2  Nasdaq  revised  the  following  examples  to 
eliminate  references  to  the  customer  limit  orders. 
Telephone  conversation  between  Jeffrey  S.  Davis, 
Assistant  General  Counsel,  Nasdaq,  and  Yvonne 
Praticelli,  Special  Counsel,  Division,  Commission, 
onlanuary  26,  2Q01. 

>3  MMB's  ability  to  decline  to  trade  with  the 
message  is  subject  to  MMB's  firm  quote  obligations. 


response  time  to  the  Trade-or-Move 
Message  and  the  increased  size  the 
message  will  enhance  the  effectiveness 
of  the  rule  both  before  the  open  and  the 
close  of  the  market,  while  providing  the 
predictability  needed  to  facilitate  the 
programming  of  market  participants 
systems  to  comply  with  the  rule. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  section  15A(b)(6)  ^*  and 
section  llA(a)(l)(C)  is  of  the  Act. 
Section  15A(b)(6)  requires  that  the  rules 
of  a  registered  national  securities 
association  are  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principals  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  bee  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest;  and 
are  not  designed  to  permit  unfrdr 
discrimination  between  customers, 
issuers,  brokers,  or  dealers.  Section 
llA(a)(l)(C)  provides,  in  relevant  part, 
that  is  in  the  public  interest  and 
appropriate  for  the  protection  of 
investors  and  the  maintenance  of  fair 
and  orderly  markets  to  assure:  (1) 
Economically  efficient  execution  of 
securities  transactions;  (2)  fair 
competition  among  brokers  and  dealers; 
(3)  the  availability  to  brokers,  dealers 
and  investors  or  information  with 
respect  to  quotations  for  and 
transactions  in  securities;  (4)  the 
practicability  of  brokers  executing 
investors  orders  in  the  best  market;  and 
(5)  an  opportunity  for  investors  orders 
to  be  executed  without  the  participation 
of  a  dealer. 

Nasdaq  believes  that  the  amendments 
to  NASD  Rule  4613(e)  are  consistent 
with  section  15A(b)(6)  and  section 
llA(a)(l)(C).  By  attempting  to  resolve 
locks  and  crosses  at  the  market  opening 
and  closing,  Nasadq  believes  that  the 
proposal  will  ensure  the  fair  and  orderly 
operation  of  Nasdaq  and  the  protection 
of  investors,  as  its  purpose  is  to  limit  the 
disruptions  to  the  Nasdaq  market  and 
the  potential  for  harm  to  investors. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 


necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

in.  Date  of  Efiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Fedmd 
Register  or  vdthin  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  its  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

VI.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
alignments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW.. 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  bom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  ofBce  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-00-76  and  should  be 
submitted  by  February  28,  2001. 


'<  15  U.S.C.  78o-3(b)(6). 
"15  U;S.C.78k-l  (a)(1)(C). 
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For  the  Conunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFariand, 

Deputy  Secretary. 

[FR  Doc.  01-3112  Filed  2-6-01;  8:45  am] 

MLLMG  COOE  S010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RatMMe  No.  34-43907;  RIe  No.  SR-NASD- 
01-01] 

S«lf-R«gulatory  Organizations;  Notice 
of  Rlhfig  of  Propoaed  Rule  Change  by 
the  Nationai  Association  of  Securities 
Dealers,  Inc.  To  Amend  NASD  Rule 
4330(f)  To  Require  a  Nasdaq  Issuer  To 
Apply  for  Initial  Inclusion  Following  a 
Ravvrse  Merger  With  a  Non-Nasdaq 
Entity 

January  30,  2001. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,2 
notice  is  hereby  given  that  on  January  9, 
2001,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association"),  through  its  wholly 
owned  subsidiary,  the  Nasdaq  Stock 
Market,  Inc.  ("Nasdaq"),  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  1, 11, 
and  in  below,  which  Items  have  been 
prepared  by  Nasdaq.  The  Commission  is 
publishing  this  notice  to  solicit 
conunents  on  the  proposed  rule  change 
from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  has  filed  with  the 
Commission  a  proposed  rule  change  to 
amend  NASD  Rule  4330(f)  to  require  a 
Nasdaq  issuer  to  apply  for  initial 
incltision  following  a  reverse  merger 
with  a  non-Nasdaq  entity.  Nasdaq  also 
proposes  to  make  conforming  changes  to 
IM-4300,  Interpretive  Material 
Regarding  Futiue  Priced  Securities.^ 
Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is 
italicized;  proposed  deletions  are  in 
brackets. 


'•17  CFR  200.3O-3(a)(12). 

•  15  U.S.C  78s(b)(l). 

»17CFR240.19b-4. 

'  Future  Priced  Securities  are  private  financing 
instruments  which  were  created  as  an  alternative 
means  of  quickly  raising  capital  for  issuers.  A 
Future  Priced  Security  is  generally  structured  in  the 
form  of  a  convertible  security  and  is  often  issued 
via  a  private  placement.  See  IM-4300. 


IM-4300.  InterpretiTe  Material 
Regarding  Future  Priced  Securities 


[Change  of  Control  and  Change  in 
Financial  Structure]  Reverse  Merger 

NASD  Rule  4330(f)  provides: 

[Nasdaq  shall  require  a  Nasdaq 
SmallCap  Market  issuer  to  comply  with 
all  applicable  requirements  for  initial 
inclusion  under  this  Rule  4300  Series 
and  shall  require  a  Nasdaq  National 
Market  issuer  to  comply  with  all 
applicable  requirements  for  initial 
inclusion  under  the  Rule  4300  Series 
and  Rule  4400  Series  in  the  event  that 
such  issuer  enters  into  a  merger, 
consolidation,  or  other  type  of 
acquisition  with  a  non-Nasdaq  entity 
(including  domestic  and  foreign 
corporations  and  limited  partnerships), 
which  results  in  a  change  of  control  and 
either  a  change  in  business  or  change  in 
the  financial  structure  of  the  Nasdaq 
SmallCap  Market  or  Nasdaq  National 
Market  issuer.] 

An  issuer  must  apply  for  initial 
inclusion  following  a  transaction 
whereby  the  issuer  combines  with  a 
non-Nasdaq  entity,  resulting  in  a  change 
of  control  of  the  issuer  and  potentially 
allowing  the  non-Nasdaq  entity  to 
obtain  a  Nasdaq  Listing  (for  purposes  of 
this  rule,  such  a  transaction  is  referred 
to  as  a  "Reverse  Merger").  In 
determining  whether  a  Reverse  Merger 
has  occurred,  Nasdaq  will  consider  all 
relevant  factors  including,  but  not 
limited  to,  changes  in  the  management, 
board  of  directors,  voting  power, 
ownership,  and  financial  structure  of 
the  issuer.  Nasdaq  will  also  consider  the 
nature  of  the  businesses  and  the  relative 
size  of  the  Nasdaq  issuer  and  non- 
Nasdaq  entity. 

This  provision,  which  applies 
regardless  of  whether  the  issuer  obtains 
shareholder  approval  for  the 
transaction,  requires  issuers  to  qualify 
under  the  initial  inclusion  standards 
following  a  Reverse  Aflm]erger  [or 
consolidation  that  results  in  a  change  of 
control  if  there  is  also  a  change  in  either 
the  business  or  the  financial  structure  of 
the  issuer).^  It  is  important  for  issuers  to 
realize  that  in  certain  instances,  the 
conversion  of  a  Future  Priced  Security 
may  implicate  this  provision.  For 
example,  if  there  is  no  limit  on  the 
number  of  common  shares  issuable 
upon  conversion,  or  if  the  limit  is  set 
high  enough,  the  exercise  of  conversion 
rights  under  a  Futiue  Priced  Security 
could  result  in  a  [change  of  control  in 


*  This  provision  is  designed  to  address  situations 
where  a  company  attempts  to  obtain  a  "backdoor 
listing"  on  Nasdaq  by  merging  with  a  Nasdaq  issuer 
with  minimal  assets  and/or  operations. 


a  deemed]  Reverse  M[m]erger  [or 
consolidation]  with  the  holders  of  the 
Future  Priced  Securities.  [In  addition, 
the  issuance  of  the  Future  Priced 
Security  and  the  large  increase  in  the 
ntmiber  of  common  shares  outstanding 
after  conversion  of  the  Future  Priced 
Security  may  be  viewed  as  a  change  in 
financial  structuire.]  In  such  event,  an 
issuer  may  be  required  to  re-apply  for 
initial  inclusion  and  satisfy  all  initial 
inclusion  requirements. 


Rule  4330.  Suspension  or  Termination 
of  Inclusion  of  a  Security  and 
Exceptions  to  Inclusion  Criteria 

(a)-(e)  No  change. 

(f)  [Securities  issued  in  connection 
with  the  merger,  consolidation,  or  other 
type  of  acquisition  of  at  least  one  issuer 
of  qualifying  seciuities  shall  be 
promptly  included  in  Nasdaq,  provided 
that  the  conditions  of  Rule  4310(c)  or 
rule  4320(e)  for  seciuities  that  have 
already  been  included  are  satisfied. 
Nasdaq  shall  require  a  Nasdaq  SmallCap 
Market  issuer  to  comply  with  all 
applicable  requirements  for  initial 
inclusion  under  this  Rule  4300  Series 
and  shall  require  a  Nasdaq  National 
Market  issuer  to  comply  with  all 
applicable  requirements  for  initial 
inclusion  imder  the  Ride  4300  Series 
and  Rule  4400  Series  in  the  event  that 
such  issuer  enters  into  a  merger, 
consolidation,  or  other  type  of 
acquisition  with  a  non-Nasdaq  entity 
(including  domestic  and  foreign 
corporations  and  limited  partnerships), 
which  results  in  a  change  of  control  and 
either  a  change  in  business  or  change  in 
the  financial  structure  of  the  Nasdaq 
SmallCap  Market  or  Nasdaq  National 
Market  issuer.] 

An  issuer  must  apply  for  initial 
inclusion  following  a  transaction 
whereby  the  issuer  combines  with  a 
non-Nasdaq  entity,  resulting  in  a  change 
of  control  of  the  issuer  and  potentially 
allowing  the  non-Nasdaq  entity  to 
obtain  a  Nasdaq  Listing  (for  purposes  of 
this  rule,  such  a  transaction  is  referred 
to  as  a  "Reverse  Merger").  In 
determining  whether  a  Reverse  Merger 
has  occurred,  Nasdaq  will  consider  all 
relevant  factors  including,  but  not 
limited  to,  changes  in  the  management, 
board  of  directors,  voting  power, 
ownership,  and  financial  structure  of 
the  issuer.  Nasdaq  will  also  consider  the 
nature  of  the  businesses  and  the  relative 
size  of  the  Nasdaq  issuer  and  non- 
Nasdaq  entity. 
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n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

J '  In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  piupose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
siunmaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  pmpose  of  the  proposed  rule 
change  is  to  amend  NASD  Rule  4330(f) 
(the  "Rule")  which  provides,  in 
pertinent  part,  that  a  Nasdaq  issuer  must 
comply  with  all  applicable  initial 
inclusion  requirements  vmder  Nasdaq 
rules  in  the  event  that  the  issuer  enters 
into  a  merger,  consolidation,  or  other 
type  of  acquisition  with  a  non-Nasdaq 
entity,  which  residts  in  a  change  of 
isontrol  and  either  a  change  in  business 
or  a  change  in  the  financial  structtire  of 
the  Nasdaq  issuer. 

Nasdaq  originally  adopted  the  Rule  in 
1993  to  address  the  trend  of  non-Nasdaq 
entities  seeking  a  "backdoor  listing"  on 
Nasdaq  through  a  business  combination 
involving  a  Nasdaq  issuer.^  In  these 
combinations,  a  non-Nasdaq  entity 
purchased  a  Nasdaq  issuer  in  a 
transaction  that  resulted  in  the  non- 
Nasdaq  entity  obtaining  a  Nasdaq  listing 
without  qualifying  for  initial  listing  or 
being  subject  to  the  background  checks 
and  scrutiny  normally  applied  to  issuers 
seeking  initial  listing. 

Some  issuers  and  their  counsel  have 
expressed  uncertainty  regarding  the 
exact  circiunstances  under  which  the 
Rule  is  applicable.  Therefore,  Nasdaq 
proposes  to  amend  the  Ride  to  more 
clearly  define  that  it  is  intended  to 
apply  to  business  combinations  between 
a  Nasdaq  issuer  and  a  non-Nasdaq  entity 
in  which  there  is  a  change  of  control  of 
the  Nasdaq  issuer  ^  and  the  potential  for 
the  non-Nasdaq  entity  to  acquire  a 
Nasdaq  listing  (for  piuposes  of  this  rule, 
such  a  transaction  is  referred  to  as  a 
"Reverse  Merger").  To  provide  further 
clarification,  the  proposed  Rule  would 
also  set  forth  a  list  of  non-exclusive 


>  See  Securities  Exchange  Act  Release  No.  32264 
(May  4,  1993),  58  FR  27760  (May  11,  1993) 
(ordering  approving  File  No.  SR-NASD-93-07). 

"  It  is  not  necessary  to  obtain  a  majority  interest 
in  order  for  a  change  of  control  to  occur. 


fectors  to  be  considered  when 
determining  whether  a  Reverse  Merger 
has  occurred.  These  factors  include 
changes  in  the  management,  board  of 
directors,  voting  power,  ovmership,  and 
financial  structure  of  the  Nasdaq  issuer. 
The  nature  of  the  businesses  and  the 
relative  size  of  the  Nasdaq  issuer  and 
non-Nasdaq  entity  would  also  constitute 
additional  factors  to  be  considered. 
Nasdaq  believes  that  these  proposed 
amendments  will  clarify  the  Rule  for 
issuers  while  continuing  to  prevent 
"backdoor  listings"  on  Nasdaq. 
Nasdaq  also  proposes  to  make 
conforming  changes  to  EM— 4300, 
Interpretive  Material  Regarding  Future 
Priced  Securities. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
15A(b)(6)  7  of  the  Act,  in  that  die 
proposal  is  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  and  to  protect  investors  and 
the  public  interest.  As  noted  above,  the 
proposed  rule  change  is  aimed  at 
clarifyring  NASD  Rule  4330(f).  which 
prevents  non-Nasdaq  entities  bom 
obtaining  a  "backdoor  listing"  on 
Nasdaq  through  a  business  combination 
involving  a  Nasdaq  issuer. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
wiU: 

A.  by  order  approve  such  proposed 
rule  change,  or 


B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
shoidd  be  disapproved. 

IV.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-Ol-Ol  and  should  be 
submitted  by  February  28,  2001. 

For  the  (Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFariand, 
Deputy  Secretary. 
[FR  Doc.  01-3113  Filed  2-6-01;  8:45  am] 

BILLMQ  CODE  aOIO-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-4391 1 ;  Filed  No.  SR-PCX- 
00-46] 

Self-Regulatory  Organizations;  Notica 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Pacific  Exchange,  Inc.  Relating  to 
Prohibition  of  Harassment 

January  31,  2001. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  tiiereunder,^ 
notice  is  hereby  given  that  on  December 
13,  2000,  the  Pacific  Exchange,  Inc. 
("PCX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
{"Ck)mmission")  the  proposed  rule 
change  as  described  in  Items  I,  n,  and 
in  below,  which  Items  have  been 


M5  U.S.C.  78o-3(b)(6). 


»17(3T?200.30-3(a)(12) 
>  15  U.S.C.  78s(b)(l). 
Jl7CFR240.19b-4. 
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prepared  by  the  Exchange.  The 
proposed  rule  change  has  been  filed  by 
the  Phbc  £is  a  "non-controversial"  rule 
change  under  Rule  19b-4(f)(6)  of  the 
Act.  3  The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PCX  proposes  to  adopt  a  new  rule 
to  prohibit  harassment,  intimidation, 
"refusal  to  deal"  and  retaliation  in  the 
option  listing  process  and  to  prohibit 
harassment  of  another  for  "seeking  to 
act  competitively." 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  PCX  and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basts  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
PCX  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  PCX  has  prepared 
simunahes,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Currentiy  PCX  Rule  6.2(b)  sets  forth 
prohibitions  on  certain  manner  of 
conduct  on  the  floor  of  the  Exchange. 
Under  this  rule,  a  member  will  be 
sanctioned  if  two  Floor  Officials  or  the 
Options  Floor  Trading  Committee  make 
the  determination  that  the  member  has 
acted  in  a  maimer  that  impairs  the 
maintenance  of  a  fair  and  orderly 
market  or  the  member's  conduct  impairs 
public  confidence  in  the  operations  of 
the  Exchange.  The  purpose  of  the 
proposed  rule  is  to  broaden  the  scope  of 
Rule  6.2  to  prohibit  harassment.  The 
proposed  rule  seeks  to  prevent 
narassment  and  intimidation  of 
members  who  act  or  seek  to  act 
competitively. 

The  proposed  rule  would  make  it 
"conduct  inconsistent  with  just  and 
equitable  principles  of  trade  for  any 
member,  member  organization  or 
associated  person  of  a  member  or 
member  organization  to  engage,  directly 


or  indirectly,  in  any  conduct  that 
threatens,  harasses,  intimidates, 
constitutes  a  'refusal  to  deal'  or  retaliate 
against  any  other  member  ..."  because 
such  member:  (1)  Has  made  a  proposal 
to  any  exchange  or  other  market  to  list 
or  trade  any  option  issue;  (2)  has 
advocated  or  made  proposals 
concerning  the  listing  or  trading  of  an 
option  issue  on  any  exchange  or  other 
market;  (3)  has  commenced  making  a 
market  in  or  trading  any  option  issue  on 
any  exchange  or  other  market;  (4)  seeks 
to  increase  the  capacity  of  any  options 
exchange  or  the  options  industry  to 
disseminate  quote  or  trade  data;  (5) 
seeks  to  introduce  new  option  products; 
or  (6)  seeks  to  act  competitively. 

The  PCX  believes  that  the  prohibited 
conduct  discussed  above  is  inconsistent 
with  the  obligation  of  all  members  to 
their  customers,  the  Exchange,  and  the 
public  interest  in  the  operation  of  fair 
and  efficient  options  markets.  The  PCX 
will  strictly  enforce  the  requirements  of 
the  proposed  rule.  Any  violations  of  this 
nUe  will  be  referred  to  the  Exchange's 
Enforcement  Division  for  appropriate 
disciplinary  action.* 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act,^  in  general,  and 
furthers  the  objectives  of  section 
6(b)(5),"  in  particular,  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  prevent  fraudulent 
and  manipidative  acts  and  practices, 
and  protect  investors  and  the  public 
interest  by  prohibiting  harassment  in 
the  lis.ting  of  options. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  cormnents  were  neither 
solicited  nor  received. 


»17(yR240.19b-«(f)(6). 


*  The  PCX  will  revise  its  Employee  Handbook  and 
Statements  of  Fiduciary  Responsibilities  for 
Governors  and  Committee  Members  to  include  the 
same  prohibitions  on  harassment.  The  Exchange 
must  file  with  the  Commission  a  proposed  rule 
change  incorporating  these  additional  changes. 
Telephone  call  from  Geoffrey  Pemble,  Attorney, 
Division  of  Market  Regulation,  SEC,  to  Hassan 
Abedi,  Attorney,  Regulatory  Policy,  PCX  (Janary  30, 
2001). 

»15U.S.C785b) 
•15U.S.C78f(b)(5). 


m.  Date  of  EflEsctiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  been 
filed  by  the  Exchange  as  "non- 
controversial"  rule  change  pursuant  to 
section  19(b)(3)(A)  of  the  Act  ^  and  Rule 
19b-4(f)(6)  thereunder.8  Because  the . 
foregoing  proposed  rule  change:  (1) 
Does  not  significantly  affect  the 
protection  of  investors  or  the  public 
interest,  (2)  does  not  impose  any 
significant  burden  on  competition,  and 
(3)  by  its  terms  does  not  become 
operative  for  30  days  after  the  date  of 
this  filing,  or  such  shorter  time  as  the 
Conunission  may  designate,  it  has 
become  effective  pursuant  to  section 
19(b)(3)(A)  pf  the  Act »  and  Rule  19b- 
4(f)(6)  10  thereimder."  At  any  time 
within  60  days  of  the  filing  of  the 
proposed  rule  change,  the  Commission 
may  sunmiarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  shoidd  refer  to  the  File  No. 
SR-PCX-00-46  and  should  be 
submitted  by  February  28,  2001. 


'15  U.S.C.  788(b)(3)(A). 

•17  CFR  240.19b-4(f)(6). 

•15  U.S.C.  788(b)(3)(A). 

'"l?  CFR  240.19b-4(f)(6). 

"  The  Exchange  provide  the  Commission  with 
the  five  business  day  notice  required  by  Rule  19b- 
4(fH6)oftheAcL 
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I  For  the  Commission,  by  the  Division 
01  Market  Regulation,  pursuant  to 
delegated  authority. ^^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  01-3157  Filed  2-&-01;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43912;  File  No.  SR-Ptilx- 
00-91] 

Self-Regulatory  Organizations;  Notice 
of  Rling  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  Philadelphia  Stock 
Exchange,  Inc.,  Relating  to  Index  Fund 
Shares 

anuary  31,  2001. 

j  Pursuant  to  section  19(b)(1)  of  the 
siecurities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  December 
4,  2000,  the  Philadelphia  Stock 
Exchange,  Inc.  ("Phlx"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Conunission") 
the  proposed  rule  change  as  described 
in  Items  I  and  III  below,  which  Items 
have  been  prepared  by  the  Phlx.  On 
January  23,  2001,  the  Phlx  filed  an 
amendment  to  the  proposed  rule 
change.^  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  changes  from  interested 
persons  and  to  approve  the  proposal  on 
an  accelerated  basis. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  adopt  listing 
standards  and  trading  ndes  for  Index 
Fimd  Shares,  including  generic  listing 
standards,  which  would  permit  the  Phlx 
to  trade  a  series  of  Index  Fund  Shares 
pursuant  to  Rule  19b-4(e)  under  the 
Act.  The  text  of  the  proposed  rule 
change  is  available  at  the  Phlx  or  the 
Commission. 


»2 17  CFR  200.30-3(a)(12). 

» 15  U.S.C.  78s(b)(l). 

'17CFR240.19b-4. 
I  >  See  Letter  from  Carla  Behnfeldt,  Director.  New 
Product  Development  Group,  Phbc.  to  Nancy 
Sanow,  Esq.,  Assistant  Director,  Division  of  Market 
Regulation  ("Division"),  Commission,  dated 
January  22,  2001  ("Amendment  No.  1"). 
Amendment  No.  1  adds  language  to  the  rule  text 
and  the  purpose  section  of  the  filing  that  clarifies 
Phlx's  prospectus  delivery  requirements  under  the 
Securities  Act  of  1933.  In  addition.  Amendment  No. 
1  adds  representations  by  the  Exchange  in  the 
purpose  section  of  the  filing  regarding  factors 
affecting  (1)  the  trading  prices  of  Index  Fund 
Shares,  (2)  the  minimum  number  of  creation  units, 
and  (3)  minimum  trading  variation*. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tlie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Phlx  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  III  below.  The 
Phbc  has  prepared  summaries,  set  forth 
in  sections  A,  B  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

I.  Purpose 

a.  Listing  Requirements  for  Index 
Fund  Shares.  The  Phlx  proposes  to 
adopt  new  listing  and  delisting 
requirements  to  accommodate  the 
trading  of  Index  Fund  Shares,  securities 
issued  by  an  open-end  management 
investment  company  ("Fund")  that  seek 
to  provide  investment  results  that 
correspond  generally  to  the  price  and 
yield  performance  of  a  specified 
underlying  index  ("Index  Fund 
Shares").  The  listing  standards  will 
permit  the  Exchange  to  trade  Index 
Fund  Shares  either  by  listing  or 
pursuant  to  imlisted  trading  privileges 
("UTP"). 

Index  Fimd  Shares  will  be  issued  by 
an  entity  registered  with  the 
Commission  as  an  open-end 
management  investment  company,  and 
which  may  be  organized  as  a  series  fund 
providing  for  the  creation  of  separate 
series  of  securities,  each  with  a  portfolio 
consisting  of  some  or  all  of  the 
component  securities  of  a  specified 
securities  index.  Issuances  of  Index 
Fund  Shares  by  a  Fund  will  be  made 
only  in  minimum  size  aggregations  or 
multiples  therof  ("Creation  Units").  The 
size  of  the  applicable  Oeation  Unit  size 
aggregation  will  be  set  forth  in  the 
Fund's  prospectus,  and  will  vary  from 
one  series  of  Index  Fund  Shares  to 
another,  but  generally  will  be  of 
substantial  size  {e.g.,  value  in  excess  of 
$450,000  per  Creation  Unit).  It  is 
expected  that  a  Fimd  will  issue  and  sell 
Index  Fund  Shares  through  a  principal 
imdenvriter  on  a  continuous  basis  at  the 
net  asset  value  per  share  next 
determined  after  an  order  to  purchase 
Index  Fund  Shares  in  Creation  Unit  size 
aggregations  is  received  in  proper  form. 
Index  Fund  Shares  will  be  traded  on  the 
Exchange  like  other  equity  securities, 
and  Phbc  equity  trading  rixles  will  apply 
to  the  trading  of  Index  Fimd  Shares. 


The  Phlx  expects  that  Creation  Unit 
size  aggregations  of  Index  Fund  Shares 
generally  will  be  issued  in  exchange  for 
the  "in  kind"  deposit  of  a  specified 
portfolio  of  securities,  together  with  a 
cash  payment  representing,  in  part,  the 
amount  of  dividends  accrued  up  to  the 
time  of  issuance.  The  Phlx  anticipates 
that  such  deposits  will  be  made 
primarily  by  institutional  investors, 
arbitragers,  and  tbe  Phlx  specialist. 
Redemption  of  Index  Fund  Shares 
generally  will  be  made  "in  kind,"  with 
a  portfolio  of  securities  and  or  cash 
exchanged  for  Index  Fund  Shares  that 
have  been  tendered  for  redemption. 
Issuances  or  redemptions  also  could 
occur  for  cash  under  specified 
circumstances  [e.g.,  if  it  is  not  possible 
to  efiect  delivery  of  securities 
underlying  the  specific  series  in  a 
particular  foreign  country)  and  at  othw 
times  in  the  discretion  of  the  Fund. 

The  Phlx  expects  that  a  Fund  will 
make  available  on  a  daily  basis  a  list  of 
the  names  and  the  required  number  of 
shares  of  each  of  the  securities  to  be 
deposited  in  connection  with  the 
issuance  of  Index  Fund  Shares  of  a 
particular  series  in  Creation  Unit  size 
aggregations,  as  well  as  information 
relating  to  the  required  cash  payment 
representing,  in  part,  the  amount  of 
accrued  dividends. 

A  Fund  may  make  periodic 
distributions  of  dividends  from  net 
investment  income,  including  net 
foreign  currency  gains,  if  any,  in  an 
amount  approximately  equal  to 
accumulated  dividends  on  securities 
held  by  the  Fund  during  the  applicable 
period,  net  of  expenses  and  liabilities 
for  such  period.  A  Fund  may  also 
distribute  its  capital  gains,  if  any.  The 
Exchange  notes  that  die  trading  prices  of 
Index  Fund  Shares  may  differ  in  varying 
degrees  from  their  daily  NAV  and  can 
be  affected  by  market  forces  such  as 
supply  and  demand,  economic 
conditions  and  other  factors.* 

Index  Fund  Shares  will  be  registered 
in  book  entry  form  through  The 
Depository  Trust  Company  ("DTC"), 
wltich  means  no  stock  certificates  will 
be  issued.  Trading  in  Index  Fund  Shares 
on  the  Exchange  may  be  effected  until 
either  4:00  p.m.  or  4:15  p.m.  each 
business  day. 

Criteria  for  Initial  and  Continued 
Listing.  The  Phlx  believes  that  the 
listing  criteria  proposed  in  its  new  rule 
are  generally  consisted  with  the  listing 
standards  for  Index  Fund  Shares 
currentiy  used  by  the  American  Stock 


*  See  Amendment  No.  1 .  supra  note  3. 
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Exchange  ("Amex").^  and  are  similar  to 
the  recently  approved  listing  standards 
for  Trust  Shares.® 

Initial  Listing.  If  Index  Fund  Shares 
are  to  be  listed  on  the  Exchange,  the 
Phlx  will  establish  a  minimiun  number 
of  Index  Fund  Shares  that  must  be 
outstanding  at  commencement  of 
trading,  and  such  minimum  number 
will  be  included  in  any  required 
submission  under  Rule  19b— 4.  The 
Exchange  anticipates  that  a  minimiim  of 
two  creation  units  in  any  series  of  Index 
Fund  Shares  will  be  required  to  be 
outstanding  before  trading  can  begin.  ^ 

Continued  Listing.  In  connection  with 
continued  listing,  the  Phlx  will  consider 
the  suspension  of  trading  in,  or  removal 
from  listing  of,  an  Index  upon  which  a 
series  of  Index  Fund  Shares  is  based 
when  any  of  the  following 
circumstances  arise:  (1)  There  are  fewer 
than  50  beneficial  holders  of  the  series 
of  Index  Fund  Shares  for  30  or  more 
consecutive  trading  days;  (2)  the  value 
of  the  index  or  portfolio  of  securities  on 
which  the  series  of  Index  Fund  Shares 
is  based  is  no  longer  calculated  or 
available;  or  (3)  such  other  event  shall 
occur  or  condition  exists  which,  in  the 
opinion  of  the  Phlx,  makes  further 
dealings  on  the  Exchange  inadvisable. 
The  Phlx  will  not,  however,  be  required 
to  suspend  or  delist  from  trading,  based 
on  the  above  factors,  any  Index  Fund 
Shares  for  a  period  of  one  year  after  the 
initial  listing  of  such  Index  Fund  Shares 
for  trading  on  the  Exchange.  The  Phlx 
will  require  that  Index  Fimd  Shares  be 
removed  from  listing  upon  termination 
of  the  Fund  that  issued  such  shares. 

b.  Exchange  Rules  Applicable  to  the 
Trading  of  Index  Fund  Shares.  Index 
Fund  Shares  are  considered  "securities" 
under  the  nUes  of  the  Phlx  and  are 
subject  to  all  applicable  trading  rules, 
including  the  provisions  of  Phlx  Rule 
2001A,  ITS  "Trade-Throughs"  and 
"Locked  Markets,"  which  prohibit 
Exchange  members  from  initiating 
trade-thix)ughs  for  Intennarket  Trading 
System  securities,  as  well  as  rules 
governing  priority,  parity  and 
precedence  of  orders,  market  volatility- 
related  trading  halt  provisions  and 


'  The  Amex's  listing  criteria  were  approved  by 
the  Gjinniission  on  March  8.  1996.  See  Securities 
Exchange  Act  Release  No.  36947  (March  8,  1996T! 
61  FR  10606  (March  14. 1996).  Pursuant  to  Rule 
12f-5  under  the  Act.  to  trade  a  particular  class  or 
type  of  security  pursuant  to  UTP,  the  Exchange 
must  have  rules  providing  for  transactions  in  such 
class  or  type  of  security.  The  Amex  has  enacted 
listing  standards  for  Index  Fund  Shares,  and  the 
Phlx's  proposed  rule  change  is  designed  to  create 
similar  standards  for  Index  Fund  Shares  listed  and/ 
or  trading  on  the  PhLx. 

*  See  Securities  Exchange  Act  Release  No.  43717 
(December  13.  2000).  65  FR  80976  (December  22, 
2000). 

'  See  Amendment  No.  1,  supra  note  3. 


responsibilities  of  the  assigned 
specialist  firm.*  Similarly,  the  Phlx's 
equity  margin  rules  will  apply.  The  Phlx 
will  maintain  written  surveillance 
procedures  to  surveil  trading  in  Index 
Fund  Shares. 

c.  Standards  to  Permit  Trading.  Either 
by  Listing  or  Pursuant  to  UTP,  of  Index 
Fund  Shares  Pursuant  to  Rule  19b-4(e) 
under  the  Act.  The  Phlx  proposes  to 
adopt  generic  listing  and  delisting 
standards  to  permit  the  Exchange  to 
approve  for  trading,  pursuant  to  Rule 
19b-4{e)  under  the  Act,^  a  series  of 
Index  Fund  Shares.  Rule  19b-4(e) 
permits  self-regulatory  organizations 
{"SROs")  to  list  and  trade  new 
derivative  products  that  comply  with 
existing  SRO  trading  rules,  procedures, 
surveillance  programs  and  listing 
standards,  without  submitting  a 
proposed  rule  change  under  Section 
19(b)  of  the  Act.>°  Accordingly,  the  Phlx 
proposes  a  series  of  Index  Ftind  Shares 
for  listing  or  trading,  either  by  listing  or 
piu^uant  to  UTP,  pursuant  to  Rule  19b- 
4{e)  under  the  following  criteria: 

Upon  the  initial  listing  of  a  series  of 
Index  Fund  Shares,  component  stocks 
that  in  the  aggregate  account  for  at  least 
90%  of  the  weight  of  the  imderlying 
index  or  portfolio  must  have  a 
minimum  market  value  of  at  least  $75 
million.  In  addition,  the  component 
stocks  representing  at  least  90%  of  the 
weight  of  the  index  or  portfolio  must 
have  a  minimum  monthly  trading 
volume  during  each  of  the  last  six 
months  of  at  least  250,000  shares. 

The  most  heavily  weighted 
component  stocks  in  an  underlying 
index  or  portfolio  cannot  exceed  25%  of 
he  weight  of  the  index  or  portfolio,  and 
the  five  most  heavily  weighted 
component  stocks  cannot  together 
exce^  65%  of  the  weight  of  the  index 
or  portfolio.  The  underlying  index  or 
portfolio  must  include  a  minimum  of  13 
stocks."  All  securities  in  an  underlying 


■  Phlx  Rule  746  will  also  apply  to  the  trading  of 
Index  Fund  Shares.  That  rule  provides  that  every 
member  is  required  either  personally  or  through  a 
general  partner  or  an  officer  who  is  a  holder  of 
voting  stock  in  his  organization  to  use  due  diligence 
to  learn  the  essential  bets  relative  to  every 
customer  and  to  every  order  or  account  accepted  by 
his  organization. 

»17aTl240.19b-4(e). 

'"  See  Securities  Exchange  Act  Release  No.  40761 
(Decembers.  1998).  63  FR  70952  (December  22, 
1998). 

"Thirteen  stocks  is  the  minimum  number  to 
permit  qualification  as  a  regulated  investment 
company  under  Supchapter  M  of  the  Internal 
Revenue  Code.  Under  Subchapter  M  of  the  Internal 
Revenue  Code,  for  a  fund  to  qualify  as  a  regulated 
investment  company,  the  securities  of  a  single 
issuer  can  account  for  no  more  than  25%  of  a  fund's 
total  assets,  and  at  least  50%  of  a  fund's  total  assets 
must  be  comprised  of  cash  (including  government 
sectuities)  and  securities  of  single  issuers  whose 


index  or  portfolio  must  be  listed  on  a 
national  securities  exchange  or  The 
Nasdaq  Stock  Market  (including  the 
Nasdaq  SmallCap  Market).  Any  series  of 
Index  Fimd  Shares  must  meet  these 
eligibility  criteria  as  of  the  data  of  the 
initial  deposit  of  securities  and  cash 
into  the  trust  or  fund. 

The  index  imderlying  a  series  of 
Index  Fimd  Shares  will  be  calculated 
based  on  either  the  market 
capitalization,  modified  market 
capitalization,  price,  equal-dollar  or 
modified  equal-dollar  weighting 
methodology.  In  addition,  if  the  index  is 
maintained  by  a  broker-dealer,  the 
broker-dealer  shall  erect  a  "fire  wall" 
around  the  personnel  who  have  access 
to  information  concerning  changes  and 
adjustments  to  the  index  and  the  index 
shall  be  calculated  by  a  third  party  who 
is  not  a  broker-dealer. 

The  current  index  value  will  be 
disseminated  every  15  second  over  the 
Consolidated  Tape  Association's 
Network  B.  The  Reporting  Authority 
will  disseminate  for  each  series  of  Index 
Fund  Shares  an  estimate,  updated  every 
15  seconds,  of  the  value  of  a  share  of 
each  series.  This  may  be  based,  for 
example,  upon  current  information 
regarding  the  required  deposit  of 
securities  plus  any  cash  amount  to 
permit  creation  of  new  shares  of  the 
series  or  upon  the  index  value. 

A  minimum  of  100,000  shares  of  a 
series  of  Index  Fund  Shares  is  required 
to  be  outstanding  at  commencement  of 
trading.  Trading  will  occur  between 
9:30  a.m.  and  either  4  p.m.  or  4:15  p.m. 
for  each  series  of  Index  Fund  Shares,  as 
specified  by  the  Exchange.  The 
minimum  variation  may  vary  among 
different  series  of  Index  Fund  Shares, 
but  will  be  set  at  1/16,  1/32  or  1/64  of 
$1.00  (as  established  by  the  Exchange 
for  Index  Fund  Shares  trading  in 
fractions)  and  $.01  (for  Index  Fund 
Shares  trading  in  decimals). '^  The 
Exchange  will  utilize  existing 
surveillance  procedures  for  Index  Fund 
Shares  that  it  trades  pursuant  to  Rule 
19b-4(e).^3  The  provisions  of  Phlx's 
proposed  Rule  803(1)  will  apply  to  all 
series  of  Index  Fund  Shares. 

d.  Notice  to  Members.  Prior  to  the 
commencement  of  trading  in  Index 
Fund  Shares,  the  Phlx  will  issue  a 
circular  to  members  highlighting  the 
characteristics  of  purchases  in  Index 
Fund  Shares.  The  circular  will  discuss 
the  special  characteristics  and  risks  of 
trading  this  type  of  security. 
Specifically,  the  circidar,  among  other 


securities  account  for  less  than  5%  of  such  fund's 
total  assets. 

>2  See  Amendmmt  No.  1,  supra  note  3. 

"Id. 


Federal  Register /Vol.  66,  No.  26  /  Wednesday,  February  7,  2001 /Notices 


9403 


issues,  will  discuss  what  Index  Fund 
Shares  are,  how  they  are  created  and 
redeemed,  the  requirement  that 
members  and  member  firms  deliver  a 
prospectus  to  investors  purchasing 
Index  Fund  Shares  prior  to  or 
concurrently  with  the  confirmation  of  a 
transaction,  applicable  Phlx  rules, 
dissemination  information,  trading 
information,  and  the  applicability  of 
suitability  rules. 

In  addition,  the  circular  will  inform 
members  of  the  Exchange's  policies 
about  trading  halts  in  such  securities. 
First,  the  circular  will  advise  that 
trading  will  be  halted  in  the  event  the 
market  volatility  trading  halt  parameters 
set  forth  in  Phlx  Rule  133  have  been 
reached.  Second,  the  circular  will 
advise  that,  in  addition  to  other  factors 
that  may  be  relevant,  the  Phlx  may 
consider  factors  such  as  the  extent  to 
which  trading  is  not  occurring  in  a 
deposited  security(s)  and  whether  other 
unusual  conditions  or  circumstances 
detrimental  to  the  maintenance  of  a  fair 
and  orderly  market  are  present. 

e.  Disclosure.  The  Phlx  will  provide 
all  purchasers  of  newly-issued  Index 
Fund  Shares  with  a  Fund  prospectus. 
Because  the  Units  will  be  in  continuous 
distribution,  the  prospectus  delivery 
requirements  of  Section  5(b)(2)  of  the 
Securities  Act  of  1933  ("Securities 
Act")  >*  will  apply  to  all  investors  in 
Index  Fund  Shares,  including  secondary 
market  purchases  on  the  Phlx  in  Index 
Fund  Shares.*^  With  respect  to  series  of 
Index  Fund  Shares  that  are  the  subject 
of  an  order  by  the  SEC  exempting  such 
series  from  certain  prospectus  delivery 
requirements  under  Section  24(d)  of  the 
Investment  Company  Act  of  1940  (the 
"1940  Act")^^  and  that  are  not  otherwise 
subject  to  prospectus  delivery 
requirements  under  the  Securities  Act,i' 
the  Phlx  will  inform  members  and 
member  organizations  regarding 
disclosure  obligations  with  respect  to  a 
particular  series  of  Index  Fund  Shares 
by  means  of  a  circular  prior  to 
commencement  of  trading  in  such 
series.  For  these  exempted  series,  the 
Phlx  requires  that  members  and  member 
organizations  provide  to  all  purchasers 
of  a  series  of  Index  Fund  Shares  a 
written  description  of  the  terms  and 
characteristics  of  such  securities,  in  a 
form  prepared  by  the  open-end 
management  investment  company 
issuing  such  securities,  not  later  than 
the  time  a  confirmation  of  the  first 
transaction  in  such  series  is  delivered  to 
such  purchaser.  In  addition,  members 


"15U.S.C.  77e(5)(b)(2). 

"  See  Amendment  No.  1,  supra  note  3. 

••15U.S.C.  80a-24(d). 

"  See  supra  note  3. 


and  member  organizations  shall  include 
such  a  written  description  with  any 
sales  material  relating  to  a  series  of 
Index  Fund  Shares  that  is  provided  to 
customers  or  the  public.  Any  other 
written  materials  provided  by  a  member 
or  member  organization  to  customers  or 
the  public  making  specific  reference  to 
a  series  of  Index  Fund  Shares  as  an 
investment  vehicle  must  include  a 
statement  in  substantially  the  following 
form:  "A  circular  describing  the  terms 
and  characteristics  of  (the  series  of 
Index  Fund  Shares]  has  been  prepared 
by  the  [open-end  management 
investment  company  name]  and  is 
available  from  your  broker  or  the  Phlx. 
It  is  recommended  that  you  obtain  and 
review  such  circular  before  purchasing 
[the  series  of  Index  Fund  Shares].  In 
addition,  upon  request  you  may  obtain 
from  your  broker  a  prospectus  for  [the 
series  of  Index  Fund  Shares]." 

A  member  or  member  organization 
carrying  on  onuiibus  account  for  a  non- 
member  broker-dealer  is  required  to 
inform  such  non-member  that  execution 
of  an  order  to  purchase  a  series  of  Index 
Fund  Shares  for  such  omnibus  account 
will  be  deemed  to  constitute  agreement 
by  the  non-member  to  make  such 
written  description  available  to  its 
customers  on  the  same  terms  as  are 
directly  applicable  to  members  and 
member  organizations  under  this  rule. 

Upon  request  of  a  customer,  a  member 
or  member  organization  shall  also 
provide  a  prospectus  for  the  particular 
series  of  Index  Fund  Shares. 

f.  Miiumum  Variation.  Index  Fund 
Shares  will  trade  in  the  appropriate 
minimum  variation,  pursuant  to  Phlx 
Rule  125.  For  Index  Fund  Shares  traded 
pursuant  to  UTP,  the  minimum 
variation  for  any  series  of  Index  Fund 
Shares  will  be  the  minimum  variation 
established  by  the  primary  market  for 
such  series.  The  Phlx  proposes  that  the 
minimum  fractional  change  for  Index 
Fund  Shares  on  the  Phlx  will  be  Vie, 
V32,  or  V64  of  $1.00  depending  on  the 
series  of  Index  Fund  Shares.  In  addition, 
the  Phlx  is  proposing  to  set  its 
minimum  variation  at  $.01  for  Index 
Fund  Shares  trading  in  decimals. 

g.  Limitation  of  Exchange  Liability. 
The  Phlx  proposes  a  provision  limiting 
potential  liability  of  the  Exchange,  the 
Reporting  Authority,  and  any  agent  of 
the  Phbc  in  connection  with  Index  Fund 
Shares. 

2.  Statutory  Basis 

The  Phlx  believes  that  the  proposed 
rule  change  is  consistent  with  section 
6(b)(5)  of  the  Act  i*  in  that  it  is  designed 
to  promote  just  and  equitble  prinicples 


of  trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating  securities  translations,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Orgaruzation  's 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Phbc  has  neither  solicited  nor 
received  written  comments  on  the 
proposed  rule  change. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission.  450  Fifth 
Street,  NW,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  5552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference, 
Room.  Copies  of  such  filing  will  abo  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-00-91  and  should  be 
submitted  by  February  28,  2001. 

rv.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange,  and,  in  particular, 
with  the  requirements  of  section 
6(b)(5).'^  Specifically,  the  Commission 
finds  that  the  proposals  to  provide 
standards  to  permit  listing  and  trading 


>•  15  U.S.C  78F(b)(5). 


'« IS  U.S.C.  78J[b)(5). 
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of  Index  Fund  Shares  will  provide 
investors  with  a  convenient  and  less 
expensive  way  of  participating  in  the 
securities  markets.  The  proposal  should 
advance  the  public  interest  by  providing 
investors  with  increased  flexibility  in 
satisfying  their  investment  needs  by 
allowing  them  to  purchase  and  sell  a 
single  security  replicating  or  to  a  large 
extent  representing  the  performance  of 
several  portfolios  of  stocks  at  negotiated 
prices  throughout  the  business  day. 

In  addition,  the  proposal  to  provide 
generic  standards  to  permit  listing  and 
trading  of  Index  Fimd  Shares  pursuant 
to  RiUe  19b-4(e)  furthers  the  intent  of 
that  rule  by  facilitating  commencement 
of  trading  in  these  securities  without  the 
need  for  notice  and  comment  and 
Commission  approval  under  section 
19(b)  of  the  Act.  Thus,  by  establishing 
generic  standards,  the  proposal  should 
reduce  the  Exchange's  regulatory 
burden,  as  well  as  benefit  the  public 
interest,  by  enabling  the  Exchange  to 
bring  qualifying  products  to  the  market 
more  quickly.  Accordingly,  the 
Commission  finds  that  the  Exchange's 
proposal  will  promote  just  and  equitable 
principles  of  trade,  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  Giformation  with  respect  to, 
and  facilitating  transactions  in 
securities,  and,  in  general,  protect 
investors  and  the  public  interest 
consistent  with  section  6(b)(5)  of  the 
Act2o 

The  Commission  believes  that  the 
proposal  to  list  and  trade  Index  Fund 
Shares  will  provide  investors  with  an 
alternative  to  trading  a  broad  range  of 
securities  on  an  individual  basis,  and 
will  give  investors  the  ability  to  trade  a 
product  representing  an  interest  in  a 
portfolio  of  securities  designed  to  reflect 
substantially  the  applicable  imderlying 
index.  Index  Fund  Shares  will  allow 
investors  to:  (1)  Respond  quickly  to 
market  changes  through  intra-day 
trading  opportimities  (2)  engage  in 
hedging  strategies  similar  to  those  used 
by  institutional  investors;  and  (3)  reduce 
transactions  costs  for  trading  a  portfolio 
of  sectirities.  Although  Index  Fund 
Shares  are  not  leveraged  instruments, 
and  therefore  do  not  possess  any  of  the 
attributes  of  stock  index  options,  their 
prices  will  be  derived  and  based  on  the 
value  of  the  seciu-ities  and  the  cash  held 
in  the  Fund.  Accordingly,  the  level  of 
risk  involved  in  the  purchase  or  sale  of 
these  Index  Fimd  Shares  is  similar  to 
the  risk  involved  in  the  purchase  or  sale 


of  traditional  common  stock,  with  the 
exception  that  the  pricing  mechanism 
for  these  Index  Fimd  Shares  is  based  on 
a  portfolio  of  securities. 

The  Commission  finds  that  the  Phlx's 
proposal  contains  adequate  rules  and 
procedures  to  govern  the  trading  of 
Index  Fund  Shares.  Under  Phlx  rules. 
Index  Fund  Shares  are  subject  to  the  full 
panoply  of  rules  governing  the  trading 
of  equity  secxuities  on  the  Phlx, 
including,  among  others,  rules  and 
procedures  governing  the  priority, 
parity  and  precedence  of  orders, 
responsibilities  of  all  types  of  market- 
makers,  trading  halts,  disclosures  to 
members,  margin  requirements,  and 
customer  suitability  requirements. 
Further,  the  Commission  notes  that  the 
Phlx  will  use  surveillance  procediues 
that  incorporate  and  rely  upon  existing 
Phlx  surveillance  procedures  governing 
equities,  and  the  Commission  believes 
that  these  procedures  are  adequate 
under  the  Act.  In  addition,  the  rules  we 
are  approving  today  contain  specific 
listing  and  delisting  criteria  for  Index 
Fimd  Shares  that  will  help  to  ensure 
that  the  markets  for  Index  Fund  Shares 
will  be  deep  and  liquid  to  allow  for  the 
maintenance  of  fair  and  orderly  markets. 
The  Commission  believes  that  these 
criteria  should  serve  to  ensure  that  the 
underlying  securities  of  an  Index  Fund 
Shares  series  are  well  capitalized  and 
actively  traded,  and  that  new  series  of 
Index  Fund  Shares  do  not  contain 
features  that  are  likely  to  impact 
adversely  the  U.S.  securities  markets. 

In  addition,  the  Exchange  has 
designated  that  a  mininiiim  of  two 
creation  units  will  be  required  to  be 
outstanding  at  start-up  of  trading.  The 
Commission  believes  this  minimum 
number  is  sufficient  to  help  to  ensure 
that  a  minimum  level  of  liquidity  will 
exist  at  the  start  of  trading.  Furthermore, 
the  Commission  finds  that  registering 
the  Index  Fund  Shares  in  book-entry 
form  through  DTC,  managing  the 
distribution  of  dividends  from  net 
investment  income,  if  any,  and 
distributing  capital  gains,  if  any,  are 
characteristics  of  Index  Fund  Shares 
that  are  consistent  with  the  Act  and 
should  allow  for  the  maintenance  of  fair 
and  orderly  markets  and  perfect  the 
mechanism  of  a  £ree  and  open  market 
pursuant  to  section  6(b)(5)  of  the  Act.^^ 

Furthermore,  the  Commission 
believes  that  the  Exchange's  proposal  to 
trade  Index  Fund  Shares  in  minimiim 
fi^ctional  increments  of  1/16,  1/32  or  1/ 
64  of  $1.00  or  .01  for  Index  Fund  Shares 


™  15  U.S.C.  78f(b)(5).  In  approving  this  rule,  the 
Commission  notes  that  it  has  considered  the 
proposed  rule's  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C  78c(f). 


^'  In  approving  this  rule,  the  Commission  notes 
that  it  has  also  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  15  U.S.C  78c(f). 


trading  in  decimals  is  consistent  with 
the  Act.  The  Commission  believes  that 
such  trading  should  enhance  market 
liquidity,  and  should  promote  more 
accurate  pricing,  tighter  quotations,  and 
reduced  price  fluctuations.  The 
Commission  also  believes  that  such 
trading  should  allow  customers  to 
receive  the  best  possible  execution  of 
their  transactions  in  Index  Fund  Shares. 

The  Exchange  represents  that  the 
Reporting  Authority  will  disseminate 
for  each  Fund  of  Index  Fund  Shares  an 
estimate,  updated  every  15  seconds,  of 
the  value  of  a  share  of  each  Fund.  The 
Commission  believes  that  the 
information  the  Exchange  proposes  to 
have  disseminated  will  provide 
investors  with  timely  and  useful 
information  concerning  the  value  of 
each  Fund. 

In  addition,  the  Commission  believes 
that  the  Index  Fund  Shares  proposal 
contains  several  provisions  that  will  " 
ensure  that  investors  are  adequately 
apprised  of  the  terms,  characteristics, 
and  risks  of  trading  Index  Fund  Shares. 
Index  Fund  Shares  will  be  subject  to  a 
prospectus  delivery  requirement  or,  for 
series  that  have  been  granted  relief  from 
the  prospectus  delivery  requirements  of 
the  1940  Act22  and  are  not  otherwise 
subject  to  prospectus  delivery 
requirements  under  the  Securities  Act,  a 
product  description  delivery 
requirement.  The  requirement  extends 
to  a  member  or  member  organization  - 
canying  an  omnibus  account  for  a  non- 
member  broker-dealer,  who  must  notify 
the  non-member  to  make  the  product 
description  available  to  its  customers  on 
the  same  terms  as  are  directly  applicable 
to  members  and  member  organizations. 
Finally,  a  member  or  member 
organization  must  deliver  a  prospectus 
to  a  customer  upon  request. 

The  Commission  also  notes  that  upon 
the  initial  listing  of  any  Index  Fund 
Shares  under  the  generic  standards,  the 
Exchange  will  issue  a  circular  to  its 
members  explaining  the  unique 
characteristics  and  risks  of  this 
particular  type  of  security.  The  circular 
also  will  note  the  Exchange  members' 
prospectus  or  product  description 
delivery  requirements,  and  inform 
members  of  their  responsibilities  under' 
Phlx  rules  in  connection  with  customer 
transactions  in  these  securities. 

Rule  19b-4(e)  under  the  Act  provides 
that  the  listing  and  trading  of  a  new 
derivative  securities  product  by  an  SRO 
shall  not  be  deemed  a  proposed  rule 
change,  pursuant  to  paragraph  (c)(1)  of 
Rule  19b-4;  if  the  Commission  has 
approved,  pursuant  to  Section  19(b)  of 
the  Act,  the  SRO's  trading  rules. 


"15  U.S.C.  80a-l,  et  seq. 
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procedures  and  listing  standards  for  the 
product  class  that  include  the  new 
derivative  securities  product  and  the 
SRO  has  a  surveillance  program  for  the 
product  class.23  The  Commission 
believes  that  the  Phlx's  proposal  to 
adopt  generic  listing  standards  for  Index 
Fund  Shares  and  applying  Rule  19b- 
4(e)  should  fulfill  tlie  intended  objective 
of  that  rule  by  allowing  those  series  of 
Index  Fund  Shares  that  satisfy  those 
standards  to  start  trading,  without  the 
need  for  notice  and  comment  and 
Commission  approval.  The  Exchange's 
ability  to  rely  on  Rule  19b-4(e)  for  these 
products  potentially  reduces  the  time 
frame  for  bringing  these  securities  to  the 
market  and  thus  enhances  investors' 
opportunities.  The  Commission  notes 
that  while  the  proposal  reduces  the 
Exchange's  and  the  Commission's 
regulatory  burden,  the  Commission  will 
maintain  regulatory  oversight  over  any 
products  listed  under  the  generic 
standards  through  regular  inspection 
oversight. 

The  Commission  previously 
concluded  that  Index  Fund  Shares  it 
previously  approved  for  listing  under 
existing  rules  governing  those  securities 
would  allow  investors  to:  (1)  Respond 
quickly  to  market  changes  throu^  intra- 
day  trading  opportunities;  (2)  engage  in 
hedging  strategies  similar  to  those  used 
by  institutional  investors;  and  (3)  reduce 
transactions  costs  for  trading  a  portfolio 
of  securities.  The  Commission  believes, 
for  the  reasons  set  forth  below,  that  the 
product  classes  that  satisfy  the  proposed 
generic  standards  for  Index  Fund  Shares 
and,  therefore,  can  be  listed  under  Rule 
19b-4(e)  without  prior  Commission 
approval,  should  produce  the  same 
benefits  to  the  Phlx  and  to  investors. 

The  Commission  finds  that  the 
Exchange's  proposal  contains  adequate 
rules  and  procedures  to  govern  the 
listing  and  trading  of  Index  Fund  Shares 
under  Rule  19b-4(e).  All  series  of  Index 
Fund  Shares  listed  under  the  generic 
standards  will  be  subject  to  the  full 
panoply  of  Phlx  rules  and  procedures 
that  now  govern  the  trading  of  existing 
securities  on  the  Phlx.  Accordingly,  any 
new  series  of  Index  Fund  Shares  listed 
and  traded  under  Rule  19b-4(e)  will  be 
subject  to  Phlx  rules  governing  the 
trading  of  equity  securities,  including, 
among  others,  rules  and  procedures 
governing  trading  halts,  disclosures  to 
members,  responsibilities  of  the 
specialist,  account  opening  and 
customer  suitability  requirements,  and 
margin. 

In  addition,  the  Phlx  has  developed 
specific  listing  criteria  for  series  of 


"  See  Securities  Exchange  Act  Release  No.  40761 , 
63  FR  70952  (December  22,  1998). 


Index  Fund  Shares  qualifying  for  rule 
19b— 4(e)  treatment  that  will  help  to 
ensure  that  a  minimum  level  of  liquidify 
will  exist  to  allow  for  the  maintenance 
of  fair  and  orderly  markets.  Specifically, 
the  Exchange  has  designated  that  a 
Tninimiiin  of  100,000  shares  of  a  series 
of  Index  Fund  Shares  will  be  required 
to  be  outstanding  as  of  the  start  of 
trading.  The  Commission  believes  that 
this  minimum  number  of  securities  is 
sufficient  to  establish  a  liquid  Exchange 
market  at  the  commencement  of  trading. 

The  Exchange  has  also  established 
that  upon  initial  listing,  component 
stocks  that  in  the  aggregate  account  for 
at  least  90%  of  the  weight  of  the  index 
or  portfolio  must  have  a  minimum 
market  value  of  at  least  $75  million. 
Further,  the  component  stocks  in  the 
index  must  have  a  minimum  monthly 
trading  volume  during  each  of  the  last 
six  months  of  at  least  250,000  shares  for 
stocks  representing  at  least  90%  of  the 
weight  of  the  index  or  portfolio.  The 
most  heavily  weighted  component  stock 
cannot  exceed  25%  of  the  weight  of  the 
index  or  portfolio,  and  the  five  most 
heavily  weighted  component  stocks 
cannot  exceed  65%  of  the  weight  of  the 
index  or  portfolio.  The  index  or 
portfolio  must  include  a  minimum  of  13 
stocks,  and  all  securities  in  an 
underlying  index  or  portfolio  must  be 
listed  on  a  national  securities  exchange 
or  the  Nasdaq  Stock  Market.  Moreover, 
any  series  seeking  to  list  under  the 
generic  standards  must  meet  these 
eligibility  criteria  as  of  the  date  of  the 
initial  deposit  of  securities  and  cash 
into  the  trust  or  fund.  The  Commission 
believes  that  these  criteria  should  serve 
to  ensure  that  the  underlying  securities 
of  these  indexes  and  portfolios  are  well 
capitalized  and  actively  traded,  which 
will  help  to  ensure  that  U.S.  securities 
markets  are  not  adversely  affected  by 
the  listing  and  trading  of  new  series  of 
Index  Fund  Shares  under  Rule  19b— 4(e). 
These  listing  criteria  also  will  make 
certain  that  new  series  of  Index  Fund 
Shares  do  not  contain  features  that  are 
likely  to  impact  adversely  the  U.S. 
securities  markets.  Accordingly,  the 
Commission  finds  that  these  criteria  are 
consistent  with  section  6(b)(5)  of  the 
Act,  because  they  serve  to  prevent 
fraudulent  or  manipulative  acts, 
promote  just  and  equitable  principles  of 
trade,  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and  protect  investors  and  the 
public  interest. 

In  addition,  as  previously  noted,  all 
series  of  Index  Fund  Shares  listed  under 
the  generic  standards  will  be  subject  to 
the  existing  continued  listing  criteria  for 
these  securities.  This  requirement 


allows  the  Phlx  to  consider  the 
suspension  dt  trading  and  the  delisting 
of  a  series  if  an  event  occurred  that 
makes  further  dealings  in  such 
securities  inadvisable.  The  Commission 
believes  that  this  will  give  the  Phlx 
flexibility  to  delist  Index  Fund  Shares  if 
circumstances  warrant  such  action. 

The  Phlx  will  rely  upon  its  existing 
surveillance  procedures  for  supervision 
of  trading  in  index  Fund  Shares.  The 
Exchange  also  will  file  Form  19b-4(e) 
with  the  Commission  within  five 
business  days  of  commencement  of 
trading  a  series  under  the  generic 
standards,  and  will  comply  with  all 
Rule  19b— 4(e)  recordkeeping 
requirements.  The  Commission  beUeves 
that  these  surveillance  procedures  are 
adequate  to  address  concerns  associated 
with  listing  and  trading  Index  Fund 
Shares  under  the  generic  standards. 
Accordingly,  the  Commission  believes 
that  the  rules  governing  the  trading  of 
such  securities  provide  adequate 
safeguards  to  prevent  manipulative  acts 
and  practices  and  to  protect  investors 
and  the  public  interest,  consistent  with 
Section  6(b)(5)  of  the  Act." 

The  Commission  also  notes  that 
certain  concerns  are  raised  when  a 
broker-dealer  is  involved  in  both  the 
development  and  maintenance  of  a 
stock  index  upon  which  a  product  such 
as  Index  Fund  Shares  is  based.  The 
proposal  would  require  that  in  such 
circumstances,  the  broker-dealer  must 
have  procedures  in  place  to  prevent  the 
misuse  of  material,  non-public 
information  regarding  changes  and 
adjustments  to  the  index,  and  the  index 
shall  be  calculated  by  a  third  party  who 
is  not  a  broker-dealer.  The  Commission 
believes  that  these  requirements  should 
help  address  concerns  raised  by  a 
broker-dealer's  involvement  in  the 
management  of  such  an  index. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
(SR-Phbc-00-91),  as  amended,  prior  to 
the  thirtieth  day  after  the  date  of 
publication  of  notice  thereof  in  the 
Federal  Register.  The  Commission  notes 
that  the  proposed  rule  change  is  based 
on  Amex  Rule  lOOOA  et  seq.,  and  is 
similar  to  Boston  Stock  Exchange  rules 
relating  to  Index  Fund  Shares,  which 
the  Commission  approved  in  the  past.^* 
The  Commission  also  observes  that  the 
proposed  rule  change  concerns  issues 
that  previously  have  been  the  subject  of 
a  full  comment  period  pursuant  to 


"  15  U.S.C.  78f(b)(5). 

25  See  Securities  Exchange  Act  Release  No.  36947 
(March  8.  1996),  61  FR  10606  (March  14,  1996); 
Securities  Exchange  Act  Release  No.  42988  (June 
28.  2000),  65  FR  42041  (July  7.  2000). 
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section  19(b)  of  the  Act-^e  The 
Commission  does  not  believe  that  the 
proposed  rule  change  raises  novel 
regulatory  issues  that  were  not 
addressed  in  the  previous  filings. 
Further,  the  changes  in  Amendment  No. 
1  clarify:  (1)  The  trading  prices  of  Index 
Fund  Shares;  (2)  the  minimum  nuimber 
of  creation  units;  (3)  the  minimum 
trading  variations;  and  (4)  the 
prospectus  delivery  requirements. 
Accordingly,  the  Commission  finds  that 
there  is  good  cause,  consistent  with 
section  6(b)(5)  of  the  Act,  to  approve  the 
amended  proposal  on  an  accelerated 
basis. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,^^  that  the 
proposed  rule  change  (SR-Phlx-00-91), 
as  amended,  is  hereby  approved  on  an 
accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarUnd, 
Deputy  Secretary. 
[FR  Doc.  01-3156  Filed  2-6-01;  8:45  am] 
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SOCIAL  SECURITY  AOMMSTRATION 

SupptomMitai  Security  Income  for  the 
Aged,  BMnd  and  Distf>led  (SSO 
riuyiain  uenionairaiion  rrofact; 
TraainianI  of  Caah  Recelvod  and 
Conaived  To  Pay  for  Medical  or 
Social  Servicea 

AGBICY:  Social  Security  Administration 

(SSA). 

ACTION:  Notice. 

SUMMARY:  The  Commissioner  of  Social 
Security  is  extending  the  application  of 
an  existing  SSA  demonstration  project 
which  tests  how  certain  altered 
resources  counting  rules  might  apply  in 
the  SSI  program.  The  SSI  program  is 
authorized  by  title  XVI  of  the  Social 
Security  Act  (the  Act).  The  rules  to  be 
tested  apply  to  the  treatment  of  cash 
received  and  conserved  to  pay  for 
medical  or  social  services. 

Cash  received  to  pay  for  medical  or 
social  services  is  not  counted  as  income 
to  the'beneficiary  when  received. 
Conserved  cash  received  for  medical  or 
social  services  (which  is  not  a 
reimbursement  for  these  services 
already  paid  for  by  the  beneficiary)  is 
not  coimted  as  a  resource  for  the 
calendar  month  after  the  month  of 


'•15  U.S.C.  788(b). 
"  15  U.S.C.  788(b)(2). 
»17  CFR  20O.3O-3(aKl2). 


receipt,  so  long  as  it  remains  separately 
identifiable  from  other  resources. 
Beginning  with  the  second  calendar 
month  following  the  month  of  receipt, 
cash  received  for  the  payment  of 
medical  or  social  services  becomes  a 
countable  resource  used  in  the 
determination  of  SSI  eligibility. 

On  November  2,  1998,  the 
Commissioner  of  Social  Security 
published  a  Notice  in  the  Federal 
Register  (63  FR  58802),  which  waives 
the  rules  for  counting  as  resources 
conserved  cash  received  for  medical  or 
social  services  for  Cash  and  Counseling 
demonstration  participants  for  five 
years.  All  participants  in  Arkansas, 
Florida  and  New  Jersey  who  are 
members  of  a  test  group  receive 
personal  assistance  services.  Personal 
assistance  services  are  help  with  the 
basic  activities  of  daily  living,  including 
bathing,  dressing,  transferring,  toileting, 
and  eating,  and/or  instnmiental 
activities  of  daily  living  such  as 
housekeeping,  meal  preparation, 
shopping,  laundry,  money  management 
and  medication  management. 
Consumers  of  personal  assistance 
services  who  participate  in  the 
demonstration  are  empowered  by 
purchasing  the  services  they  require 
(including  medical  and  social  services) 
to  perform  the  activities  of  daily  living. 
In  order  to  accomplish  the  objective  of 
the  demonstration  project,  cash 
allowances  and  information  services  are 
provided  directly  to  persons  with 
disabilities  to  enable  them  to  choose 
and  purchase  services  from  providers 
that  they  feel  would  best  meet  their 
needs.  Participants  are  also  bee  to 
engage  a  fiscal  intermediary  to  assist 
with  proper  disbursement  of  these  cash 
allowances. 

This  Notice  extends  the  temporary 
resources  counting  rules  for  Cash  and 
Counseling  participants  to  participants 
in  Oregon's  similar  Independent 
Choices  demonstration  project.  All 
participants  in  the  Independent  Choices 
demonstration  project  are  consumers  of 
personal  assistance  services. 

Medicaid  is  the  predominant  source 
of  public  financing  for  personal 
assistance  services  programs  for  the 
aged,  blind  and  disabled.  The  Secretary 
of  the  Department  of  Health  and  Human 
Services  (DHHS)  will  exercise  her 
authority  imder  section  1115  of  the  Act 
to  waive  certain  Medicaid  provisions  to 
permit  the  State  of  Oregon  to  exercise  its 
Independent  (Choices  demonstration. 
Medicaid  beneficiaries  who  participate 
in  this  demonstration  wiH  be  given  cash 
to  purchase  the  services  they  need  from 
traditional  and  nontraditional  providers, 
as  they  deem  appropriate.  Assistance 
will  be  available  to  help  these 


beneficiaries  effectively  use  funds 
allotted  for  personal  assistance  services. 

Many  of  the  Medicaid  beneficiaries 
who  will  participate  in  the  Independent 
Choices  demonstration  are  SSI 
beneficiaries  or  belong  to  coverage 
groups  using  eligibility  methodologies 
related  to  those  of  the  SSI  program 
under  title  XIX  of  the  Act.  Under  the 
Cash  and  Coimseling  demonstration 
project,  the  Commissioner  of  Social 
Security  is  testing  the  appropriateness 
of  current  SSI  rules  which  require 
counting  cash  received  for  the  purchase 
of  medical  or  social  services  as 
resources  if  retained  for  more  than  one 
month  after  the  month  of  receipt.  This 
extension  of  the  waiver  of  these  SSI 
resources  counting  rules  will  help  SSA 
obtain  a  larger  test  group  of  beneficiaries 
making  provider  hiring  and  payment 
decisions  without  a  fiscal  intermediary. 
Oregon  will  encourage  participants  to 
make  their  own  fiscal  decisions  about 
providers.  SSA  will  use  these  additional 
data  for  the  evaluation  of  its  policies  on 
excluding  cash  received  to  purchase 
medical  or  social  services.  This  SSA  test 
will  also  assist  the  Secretary  of  DHHS  in 
testing  the  possibility  of  providing 
greater  autonomy  to  the  consumers  of 
personal  assistance  services  by 
empowering  them  to  purchase  the 
services  they  require  (including  medical 
and  social  services)  to  perform  their 
activities  of  daily  living.  In  order  to  do 
so,  the  Commissioner  has  exercised  his 
authority  under  section  1110(b)  of  the 
Act  and  waived  SSI  resources  counting 
of  cash  received  and  conserved  for 
futiu«  purchases  of  medical  and  social 
services. 

The  extension  of  this  waiver  of  SSI 
resources  counting  rules  will  apply  to 
participants  in  Oregon's  Independent 
Choices  demonstration  project  for  the 
duration  of  their  participation.  Cash 
provided  to  participants  for  purchase  of 
medical  or  social  services  must  be 
conserved  in  a  form  that  is  separately 
identifiable  bom  other  resources  that 
may  be  coimtable  or  excludable  under 
title  XVI  of  the  Act.  The  cash  received 
for  medical  or  social  services  and 
conserved  towards  payment  for  those 
services  by  SSI  beneficiaries  who 
participate  in  this  demonstration  will 
not  be  included  in  SSI  countable 
resources  only  for  so  long  as  the 
individual  continues  to  participate  in 
the  Independent  Choices  demonstration 
project. 

Existing  SSI  resource-counting  rules 
are  suspended  only  where  application 
of  such  rules  would  adversely  affect 
participation  by  SSI  beneficiaries  in  the 
Independent  Choices  demonstration 
project. 
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This  notice  is  published  in 
accordance  with  the  requirement  in  20 
CFR  416.250(e). 

EFFECTIVE  DATES:  This  project  will  be 
effective  for  the  period  authorized  by 
the  Secretary  of  DHHS  for  Oregon's 
Independent  Choices  demonstration 
project.  The  date  anticipated  by  the 
Secretary  for  the  Independent  Choices 
demonstration  to  begin  is  on  or  after 
January  1,  2001.  According  to  the 
demonstration's  plan,  beneficiaries  may 
participate  throughout  the  period  of  the 
demonstration,  up  to  five  years.  Thus,  if 
the  demonstration  begins  on  January  2, 
2001,  the  anticipated  ending  date  for  all 
participants  will  be  no  later  than 
December  31,  2005. 

Any  cash  for  medical  or  social 
services  received  after  an  SSI 
beneficiary's  participation  in  the 
demonstration  has  ended  which  has 
been  conserved  for  more  than  one 
month  will  be  counted  as  resoiut;es. 
Any  cash  for  medical  or  social  services 
that  is  received  during  participation  in 
the  demonstration  and  conserved 
subsequent  to  participation  in  the 
demonstration  will  be  subject  to  regular 
SSI  resources  rules. 
FOR  FURTHER  INFORMATION  CONTACT: 
Craig  Streett,  Office  of  Program  Benefits, 
3-M-l  Operations  Building,  6401 
Sectirity  Boulevard,  Baltimore,  MD 
21235-0001,  (410)  965-9793,  or  through 
the  Internet  at  Craig.Streett@ssa.gov. 
SUPPLEMENTARY  INFORMATION:  Section 
1612(a)  of  the  Act  defines  what  is 
income  for  purposes  of  the  SSI  program; 
section  1612(b)  of  the  Act  specifies 
exclusions  fit>m  income.  As  explained 
in  the  regulation  located  at  20  CFR 
416.1102,  income  counted  for  the 
purposes  of  the  SSI  program  includes 
anything  an  individual  receives  in  cash 
or  in  kind  that  can  be  used  to  meet  basic 
needs,  such  as  food  and  shelter. 
Regulations  at  20  CFR  416.1103(a)(3) 
and  (b)(1)  explain  that  assistance 
provided  in  cash  or  in  kind  under  a 
Federal,  State,  or  local  government 
program  whose  purpose  is  to  provide 
medical  care  or  services  or  social 
services,  including  vocational 
rehabilitation,  is  not  income.  Clash 
provided  by  any  nongovernmental 
medical  care  or  medical  services 
program  or  under  a  health  insurance 
policy  or  by  a  nongovernmental  social 
services  program  (except  cash  to  cover 
food,  clothing  or  shelter)  is  not  income 
if  it  is  either  repajmaent  for  program- 
approved  services  for  which  the 
individual  has  already  paid  or  a 
payment  restricted  to  the  future 
purchase  of  a  program-approved  service. 
This  is  explained  by  regulations  at  20 
CFR  416.1103(a)(5)  and  (b)(3). 


As  explained  in  regulations  at  20  CFR 
416.1201(a),  resources  are  cash  or  other 
liquid  assets  or  any  real  or  personal 
property  that  an  individual  (or  spouse) 
owns  and  could  convert  to  cash  to  be 
used  for  support  and  maintenance. 
Regulations  at  20  CFR  416.1207(d) 
explain  that  items  received  in  cash  or  in 
kind  during  a  month  are  evaluated  first 
imder  the  income  coimting  rules.  If  they 
are  retained  until  the  first  moment  of 
the  following  month,  they  then  are 
subject  to  the  rules  for  coimting 
resources. 

Section  1613  of  the  Act  addresses  the 
exclusions  from  resources  for  piuposes 
of  the  SSI  program.  Regulations  at  20 
CFR  416.1201(a)(3)  also  explain  the 
temporary  exclusion  from  resources  for 
most  conserved  cash  received  for 
medical  or  social  services  that  is 
separately  identifiable  from  other 
resources.  Cash  received  for  medical  or 
social  services  that  is  retained  after  the 
temporary  exclusion  period  is  a 
coimtable  resource  whether  or  not  it  is 
separately  identifiable  boia  other 
resources. 

SSI  regulations  recognize  that  cash 
payments  made  specifically  to  enable 
people  to  pay  for  medical  or  social 
services  are  not  income  for  SSI 
purposes,  because  they  are  assumed  not 
to  be  available  for  support  and 
maintenance.  Those  regulations 
recognize  that  the  recipient  is  not 
always  able  to  use  the  cash  for  payment 
for  medical  or  social  services  in  the 
month  of  receipt.  Therefore,  SSI 
regulations  provide  for  not  counting  as 
resources  any  cash  received  to  pay  for 
medical  and  social  services  which  is 
retained  one  full  calendar  month 
following  the  month  of  receipt,  so  long 
as  it  is  separately  identifiable  from  other 
resources.  The  rule  permitting  not 
counting  such  cash  as  resources  does 
not  encompass  cash  received  as 
reimbursement  for  medical  or  social 
service  bills  the  individual  has  already 
paid.  Counting  conserved  cash  as 
resources  if  retained  after  the  month 
following  the  month  of  receipt  is 
consistent  with  the  purpose  of  the  SSI 
program,  which  is  to  meet  the  current 
needs  of  beneficiaries  such  as  the  needs 
for  food  and  shelter. 

The  Independent  (Choices 
demonstration  project  is  designed  to 
provide  greater  autonomy  to  the 
consumers  of  personal  assistance 
services  by  empowering  them  to 
purchase  the  services  they  require 
(including  medical  and  social  services) 
to  perform  their  activities  of  daily 
living.  In  order  to  accomplish  the 
objectives  of  the  demonstration  project, 
cash  allowances  and  information 
services  wiU  be  provided  directly  to 


persons  with  disabilities  to  enable  them 
to  choose  and  purchase  services  from 
providers  that  they  feel  would  best  meet 
their  needs. 

Many  of  the  consumers  of  personal 
assistance  services  are  SSI  beneficiaries. 
Under  current  SSI  regulations,  some  SSI 
beneficiaries  would  not  be  able  to 
participate  in  the  Independent  Choices 
demonstration  project  without  risk  to 
their  continuing  SSI  eligibility  due  to 
the  possibility  that  participants  may 
receive  cash  to  be  conserved  towards 
the  future  purchase  of  services.  Section 
1110(b)  of  the  Act  grants  the 
Commissioner  authority  to  waive 
certain  requirements,  conditions,  or 
limitations  of  title  XVI  of  the  Act 
necessary  to  conduct  experimental,  pilot 
or  demonstration  projects.  Unless  the 
Commissioner  exercises  this  authority, 
the  remainder  of  cash  received  for 
future  purchases  of  services  by  SSI 
beneficiaries  who  choose  to  participate 
in  the  demonstration  will  become 
countable  resources  two  months 
following  the  month  of  receipt. 

The  consent  of  an  SSI  beneficiary  to 
participate  in  this  demonstration  project 
is  required  under  section  1110(b)  of  the 
Act.  Oregon  will  obtain  written  consent 
from  every  participant  who  is  an  SSI 
beneficiary.  That  consent  will  stipulate 
that  his  or  her  participation  is 
voluntary,  and  that  he  or  she  can  revoke 
participation  at  any  time.  SSA  will 
waive  existing  SSI  rules  for  counting 
conserved  cash  received  for  the 
purchase  of  medical  or  social  services  as 
resources  only  where  the  application  of 
existing  rules  would  adversely  affect  the 
individual's  SSI  eligibility.  Accordingly, 
an  individual's  participation  in  the 
Independent  Clhoices  project  will  not 
affect  participants'  eligibility  for  SSI  or 
benefit  amounts. 

The  objectives  of  SSA  in  conducting 
this  demonstration  project  are  to: 

•  Test  the  appropriateness  of  current 
SSI  rules  which  require  counting  cash 
received  for  the  purchase  of  medical  or 
social  services  as  resources  if  retained 
for  more  than  one  month  after  the 
month  of  receipt; 

•  Test  alternative  SSI  rules  for 
counting  conserved  cash  received  for 
the  purchase  of  medical  or  social 
services  when  beneficiaries  make  their 
own  provider  hiring  and  payment 
decisions  without  a  fiscal  intermediary; 

•  Facilitate  the  ability  of  the 
Secretary,  DHHS  and  the  State  of 
Oregon  to  engage  in  the  Independent 
Clhoices  demonstration  project; 

•  Permit  the  Secretary,  DHHS,  and 
the  State  of  Oregon  to  determine  if  cost 
savings  can  be  realized  from  the 
Independent  Choices  demonstration 
project;  and 
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•  Empower  participants  in  the 
Independent  Choices  demonstration 
project  to  demonstrate  greater  autonomy 
by  allowing  them  to  purchase  their  own 
personal  assistance  services. 

The  Secretary,  DHHS  and  the  State  of 
Oregon  will  obtain  measurements 
involving  these  objectives  for  the  Social 
Seciuit^  Administration. 

The  Commissioner's  demonstration 
project  will  involve  no  or  minimal  new 
or  additional  program  costs  to  the 
Federal  government  under  title  XVI  of 
the  Act  or  to  the  State  of  Oregon  imder 
section  1616  of  the  Act.  SSI 
beneficiaries  who  choose  to  participate 
in  this  demonstration  will  purchase 
services  which  would  ordinarily  be 
provided  by  Medicaid  and  other  Federal 
and  State  services  programs  at  a 
potentially  greater  cost.  If  the 
Commissioner  did  not  exercise  his 
authority  under  section  1110(b)  of  the 
Act  to  waive  certain  resources  rules  for 
participants  in  the  Independent  Choices 
demonstration,  SSI  beneficiaries  could 
choose  not  to  participate  in  Oregon's 
demonstration  and  continue  to  receive 
services  directly,  rather  than  through 
the  beneficiary's  purchase.  Continued 
SSI  eligibility  for  beneficiaries  who 
choose  to  participate  in  the 
demonstration  project  is  not  a  new  or 
additional  cost  related  to  the 
Commissioner's  demonstration  project. 

SSI  beneficiary  participation  in  tne 
Independent  Choices  demonstration 
shoidd  not  affect  SSI  benefit  amounts 
even  if  the  beneficiary  employs  an 
ineligible  spouse  or  ineligible  parent  as 
a  provider  of  services,  unless  the 
beneficiary  is  an  alien  who  employs  the 
sponsor  to  provide  these  services. 
Generally,  the  income  and  resources  of 
an  eligible  spouse  or  eligible  child  is 
deemed  to  include  a  portion  of  the 
income  and  resoiut:es  of  the  ineligible 
spouse  or  parent  under  sections 
1614(f)(1)  and  (2)  of  the  Act.  However, 
the  Commissioner  has  exercised  his 
discretion  under  those  provisions.  As  a 
result,  SSA  does  not  deem  the  income 
of  an  ineligible  spouse  or  ineligible 
parent  paid  imder  a  Federal,  State  or 
local  government  program  who  provides 
an  eligible  spouse  or  eligible  child  with 
chore,  attendant  or  homemaker  services 
(described  in  regulations  at  20  CFR 
416.1161(a)(16)).  The  Commissioner  has 
no  similar  discretionary  authority  for 
deeming  from  a  sponsor  to  an  alien. 

If  an  SSI  beneficiary  employs  his  or 
her  ineligible  spouse  or  ineligible  parent 
as  a  service  provider,  and  the  ineligible 
spouse  or  parent  conserves  all  or  part  of 
those  funds,  the  retained  portion  of 
those  funds  will  become  deemable 
resources  the  month  after  the  month  of 
receipt.  (This  is  described  in  regulations 


at  20  CFR  416.1202.)  SSA  routinely 
explains  the  SSI  resources  limits  and 
the  rules  concerning  the  deeming  of 
resources  to  affected  SSI  beneficiaries. 
Instructions  to  SSA  field  offices  in 
Oregon  will  reinforce  the  need  to 
explain  how  payment  to  the  ineligible 
spouse  or  ineligible  parent  could  lead  to 
an  increase  in  deemable  resources. 

The  State  of  Oregon  will  experience 
no  or  minimal  new  or  additional  qpsts 
under  section  1616  of  the  Act  for  SSI 
beneficiaries  who  participate  in  the 
Independent  Choices  demonstration 
project.  The  demonstration  project  will 
not  add  new  beneficiaries  to  either  the 
SSI  or  State  supplementary  payments 
rolls,  or  artificially  extend  the  eligibility 
of  beneficiaries,  or  increase  payment 
amounts  of  SSI  or  State  supplementary 
payments  to  participants. 

Statutory  and  Regulatory  Provisions 
Waived:  The  Commissioner  waives 
certain  SSI  resources  counting  rules  for 
the  duration  of  an  individual's 
participation  in  Oregon's  Independent 
Choices  demonstration  project  where 
application  of  those  rules  would 
otherwise  affect  the  eligibility  of  an 
individual  for  SSI.  The  specific 
statutory  and  regulatory  provisions 
waived  are  those  described  in  the 
preceding  section. 

Authority:  Section  1110(b)  of  the  Social 
Security  Act. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  96.006-Supplemental  Security 
Income) 

Dated:  January  18,  2001. 
Kenneth  S.  Apfiel, 
Commissioner  of  Socia]  Security. 
(FR  Doc.  01-3132  Filed  2-&-01;  8:45  am] 

BHJJNG  CODE  4191-02-i> 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Document  Availability;  Draft 
Supplemental  Environmental  Impact 
Statement,  Cai  Black  Memorial  Airport, 
Halls  Crossing,  Utah 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  has  released,  for  public 
review  and  comment,  the  Draft 
Supplemental  Environmental  Impact 
Statement  (DSEIS)  to  address  issues 
arising  from  the  1993  10th  Circuit  U.S. 
Court  of  Appeals  Decision  concerning 
the  clostue  of  Halls  Crossing  Airport 
and  the  development  and  operation  of 
Cal  Black  Memorial  Airport,  Halls 
Crossing.  Utah.  The  DSEIS  identifies  the 


noise  impacts  associated  with  operation 
of  Cal  Black  Memorial  Airport,  the 
probable  impacts  if  Halls  Crossing 
Airport  had  not  been  closed,  and 
includes  a  siuvey  of  visitors  to  Glen 
Canyon  National  Recreation  Area  and 
their  reaction  to  aircraft  overflight  noise. 
DATE  AND  ADDRESS  FOR  COMMENTS: 
Comments  concerning  the  DSEIS  may 
be  submitted  by  March  30,  2001,  to  Mr. 
Dermis  Ossenkop,  ANM-611,  Federal 
Aviation  Administration,  Northwest 
Moimtain  Region,  Airports  Division, 
1601  Lind  Avenue,  SW.,  Renton,  WA 
98055-4056. 

A  public  hearing  may  be  requested  by 
contacting  Mr.  Dennis  Ossenkop  at  the 
address  above.  Persons  desiring  to 
review  the  DSEIS  may  do  so  during 
normal  business  hours  at  the  following 
locations: 

Federal  Aviation  Administration, 
Airports  Division  Office,  Suite  315, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington 

Federal  Aviation  Administration, 
Airports  District  Office,  Suite  224, 
26805  East  68th  Ave,  Denver, 
Colorado 

San  Juan  County  Courthouse,  County 
Executive  Office,  117  S.  Main, 
Monticello,  Utah 
If  you  desire  additional  information 

related  to  this  project,  please  contact 

Mr.  Dennis  Ossenkop  at  the  above 

address. 

Issued  in  Renton,  Washington  on  January 
29.  2001. 

Lowell  H.  Johnson, 

Manager,  Airports  Division,  Northwest 
Mountain  Region. 

[FR  Doc.  01-3106  Filed  2-6-01;  8:45  am) 
BILUNG  CODE  4910-13-H 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aging  Transport  Systems  Rulemaking 
Advisory  Committee;  Meeting 
Cancellations 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

action:  Notice  of  meeting  cancellation. 

summary:  The  FAA  is  issuing  this  notice 
to  advise  the  public  that  the  February  8 
and  9,  2001,  meeting  of  the  Aging 
Transport  Systems  Rulemaking 
Advisory  Committee  (66  FR  8842, 
February  2,  2001)  has  been  cancelled. 
The  meeting  will  be  reschedided  and 
announced  in  a  later  Federal  Register 
notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gerri  Robinson,  Office  of  Rulemaking, 
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,  ^RM-24,  FAA,  800  Independence 
.  Wenue,  SW.,  Washington,  DC  20591, 
Telephone  (202)  267-9078,  FAX  (202) 
267-5075,  or  e-mail  at 
gerri.robinson@&a.gov. 

Issued  in  Washington.  DC  on  February  2, 
2001. 

Anthony  F.  Fazio, 
Director,  Office  of  Rulemaking. 
[FR  Doc.  01-3308  Filed  2-5-01;  2:35  pm] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

(Docket  No.'s  FRA-2000-6923  and  FRA- 
2000-6924] 

Cancellation  of  Public  Hearing;  CSX 
Transportation,  Inc. 

{  The  Federal  Railroad  Administration 
(FRA)  has  cancelled  the  public  hearing 
on  the  captioned  block  signal 
applications,  because  docketed 
applications  FRA-2000-6923  and  FRA- 
2000-6924  have  been  withdrawn  by  the 
railroad. 

The  hearing  had  been  scheduled  for 
February  6,  2001,  in  Cambridge, 
Massachusetts. 

The  withdrawn  CSX  Transportation, 
Incorporated's  applications  were 
seeking  approval  of  the  proposed 
discontinuance  and  removal  of  the 
manual  block  systems  (DCS  Operating 
Rides),  on  the  single  secondary  track, 
between  Weir,  milepost  13.3  and  Dock, 
milepost  28.2',  near  New  Bedford, 
Massachusetts,  New  Bedford 
Subdivision,  and  on  the  single 
secondary  track,  between  Swamp, 
milepost  0.0  and  Wharf,  milepost  12.0, 
near  Fall  River,  Massachusetts,  Fall 
River  Subdivision,  Albany  Service  Lane, 
and  re-designation  of  the  secondary 
tracks  to  industrial  tracks.  (See  the 
original  hearing  notice  in  Federal 
Register  Vol.  66,  No.  9,  Friday,  January 
12,2001.  page  2951.) 

The  FRA  regrets  any  inconvenience 
x:casioned  by  the  cancellation  of  this 
tearing. 

Issued  in  Washington,  DC  on  January  31, 
(001. 
Michael  J.  Logue, 

Deputy  Associate  Administrator  for  Safety 
Compliance  and  Program  Implementation. 
[FR  Doc.  01-3130  Filed  2-6-01;  8:45  am] 
HLUNO  COOC  W10-06-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 

Federal  Transit  Administration 
National  ITS  Architecture  Policy  on 
Transit  Projects;  Delay  of  Effective 
Date 

AGENCY:  Federal  Transit  Administration 

(FTA),  DOT. 

ACTION:  Notice;  delay  of  effective  date. 

summary:  This  action  temporarily 
delays  for  60  days  the  effective  date  of 
the  policy  titled,  "Federal  Transit 
Administration  National  ITS 
Architecture  Policy  on  Transit  Projects," 
published  in  the  FEDERAL  REGISTER  on 
January  8,  2001,  at  66  FR  1455,  in 
conjunction  with  the  Federal  Highway 
Adnainistration's  (FHWA)  final  rule 
titled,  "Intelligent  Transportation 
System  Architectiu*  and  Standards," 
also  published  on  January  8,  2001,  at  66 
FR  1446.  The  FTA  policy  concerns 
conformance  with  die  National  ITS 
Architecture  and  Standards.  The  policy 
encom-ages  the  effective  deployment  of 
ITS  projects  and  coordination  of  local 
ITS  strategies  and  projects  to  help  meet 
the  national  and  local  goals  for  mobility, 
accessibility,  safety,  seciu-ity,  economic 
growth  and  trade,  and  the  enviroiunent. 

FHWA  is  delaying  the  effective  date 
of  its  rule  in  accordance  with  the 
memorandiun  of  January  20,  2001,  from 
the  Assistant  to  the  President  and  Chief 
of  Staff,  tided  "Regidatory  Review 
Plan,"  pubhshed  in  the  FEDERAL 
REGISTER  on  January  24,  2001.  To  avoid 
any  inconsistency  or  confusion,  FTA  is 
choosing  to  delay  the  effective  date  of 
its  policy  by  creating  a  new  effective 
date  that  is  the  same  as  for  the  FHWA 
rule.  This  60-day  delay  will  allow  FTA 
to  further  review,  consider  and 
coordinate  the  policy  with  FHWA. 
EFFECTIVE  DATE:  The  effective  date  of  the 
policy  published  at  66  FR  1455,  January 
8,  2001,  is  delayed  until  April  8,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  issues,  Brian  Cronin, 
Advanced  Public  Transportation 
Systems  Division,  (202)  366-8841.  For 
legal  issues,  Richeird  Wong,  Office  of 
Chief  Counsel,  (202)  266-1936. 
SUPPLEMENTARY  INFORMATION:  The 
temporary  60-day  delay  in  the  effective 
date  of  the  FTA  policy  is  consistent 
with  the  effective  date  of  the  FHWA 
nde.  In  conjunction  with  FHWA's 
review  of  its  nde,  FTA  will  have  the 
opportunity  to  further  review,  consider, 
and  coordinate  FTA's  National  ITS 
Architectiue  policy.  We  are  making  this 
change  effective  immediately  because 
the  original  effective  date  of  the  FTA 
policy  would  have  led  to  potential 


confusion  given  the  delay  in  the 
effective  date  of  the  FHWA  rule. 

Issued  On:  February  2,  2001. 
Hiram  J.  Walker. 
Acting  Deputy  Administrator. 
[FR  Doc.  01-3264  Filed  2-5-01;  11:11  am) 

BILUNO  CODE  4010-67-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[U.S.  DOT  Docket  Numbw  NHTSA-2001- 
8797] 

Reports,  Forms  and  Record  Keeping 
Requirements  Agency  information 
Collection  Activity  Under  0MB  Review 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Proposed  information 
collection. 

SUMMARY:  The  Department  of 
Transportation  has  submitted  the 
following  emergency  processing  public 
information  collection  request  to  the 
Office  of  Management  and  Budget  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13,  44  U.S.C.  Chapter  35.)  This 
notice  announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  comment.  The  ICR  describes 
the  nature  of  the  information  collections 
and  their  expected  burden.  Comments 
should  be  dh«cted  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  725- 
17di  Street,  NW,  Washington,  DC  20503, 
Attention  NHTSA  Desk  Officer. 
DATES:  OMB  approval  has  been 
requested  by  January  29,  2001 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  Utter,  NHTSA,  400  Seventh 
Street,  SW.,  Room  6125.  NRD-31, 
Washington,  DC  20590.  Mr.  Utter's 
telephone  number  is  (202)  366-5351. 
SUPPLEMENTARY  INFORMATION: 

National  Highway  Traffic  Safety 
Administration 

Title:  National  Automotive  Sampling 
System  Tire  Pressure  Special  Study. 

OMB  Control  Number:  New. 

Frequency:  One-time  only. 

Affected  Public:  Passenger  Motor 
Vehicle  Operator  Users  of  Gasoline 
Stations 

Abstract:  The  National  Automotive 
Sampling  System  Tire  Pressure  Special 
Study  is  being  conducted  to  respond  to 
Section  13  of  the  Transportation  Recall 
Enhancement,  Accoiuitability,  and 
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Docximentation  (TREAD)  Act  of  2000. 
The  act  directs  the  Department  of 
Transportation  to  complete  rule  making 
to  require  a  warning  system  in  new 
motor  vehicles  to  indicate  under- 
inflated  tires  within  one  year  of 
enactment.  The  stringent  requirement 
for  enactment  of  the  rule  requires  that 
needed  data  on  the  frequency  and 
pervasiveness  of  imderinflation  be 
collected  and  provided  in  a  short 
period.  This  study  will  assess  the  extent 
to  which  passenger  vehicle  operators  are 
aware  of  the  recommended  air  pressure 
for  their  tires,  if  they  monitor  air 
pressure,  and  to  what  extent  actual  tire 
air  pressure  differs  from  that 
recommended  by  the  vehicle 
manufacturer. 

Estimated  One-Time  Burden:  1,568 
hours. 

Number  of  Respondents:  13,440. 

Raymond  P.  Owings, 

Associate  Administrator  for  Research  and 

Development. 

(FR  Doc.  01-3105  Filed  2-6-01;  8:45  am) 

aiUJNG  COOE  4»ia-59-l> 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Rnanca  Doctet  No.  33996] 

Kern  W.  Schumacher  and  Morris  H. 
Kulmer — Continuance  in  Control 
Exemption— SF&L  Railway,  Inc. 

Kern  W.  Schumacher  and  Morris  H. 
Kulmer  (collectively  applicants),  have 
filed  a  notice  of  exemption  to  continue 
in  control  of  SF&L  Railway,  Inc.  (SF&L), 
upon  SF&L's  becoming  a  Class  III 
railroad. 

The  transaction  was  scheduled  to  be 
consiunmated  on  or  shortly  after 
January  17,  2001. 

This  transaction  is  related  to  STB 
Finance  Docket  No.  33995,  SFG-L 
Railway,  Inc. — ^Acqujsitio/i  and 
Operation  Exemption — Toledo,  Peoria 
and  Western  Railway  Corporation 
Between  La  Harpe  and  Peoria,  IL, 
wherein  SF&L  is  seeking  an  exemption 
to  acquire  an  operating  easement  over, 
and  the  rail,  ties,  and  improvements  of, 
a  line  of  railroad  approximately  71.5 
miles  long  in  Hancock.  McDonough. 
Fulton  and  Peoria  Counties.  IL. 

Applicants  ciurently  indirectly 
control  three  existing  Class  III  railroads: 
Tulare  Valley  Railroad  Company,  which 
is  authorized  to  operate  in  the  State  of 
California;  Kern  Valley  Railroad 
Company,  which  is  authorized  to 
operate  in  the  State  of  Colorado;  and  V 
and  S  Railway,  Inc.,  which  is  authorized 
to  operate  in  the  State  of  Kansas. 


Applicants  state  that:  (i)  The  rail  lines 
of  SF&L  will  not  connect  with  any  other 
lines  of  railroad  under  their  control  or 
within  their  corporate  family;  (ii)  the 
transaction  is  not  part  of  a  series  of 
anticipated  transactions  that  would 
connect  the  railroads  with  each  other  or 
any  railroad  in  their  corporate  family; 
and  (iii)  the  transaction  does  not  involve 
a  Class  I  carrier.  Therefore,  the 
transaction  is  exempt  from  the  prior 
approval  requirements  of  49  U.S.C. 
11323.  See  49  CFR  1180.2(d)(2). 

Under  49  U.S.C.  10502(g),  the  Board 
may  not  use  its  exemption  authority  to 
relieve  a  rail  carrier  of  its  statutory 
obligation  to  protect  the  interests  of  its 
employees.  Section  11326(c),  however, 
does  not  provide  for  labor  protection  for 
transactions  under  sections  11324  and 
11325  that  involve  only  Class  IE  rail 
carriers.  Because  this  transaction 
involves  Class  III  rail  carriers  only,  the 
Board,  under  the  statute,  may  not 
impose  labor  protective  conditions  for 
this  transaction. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction.^ 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33996.  must  be  filed  with 
the  Surface  Transportation  Board.  Office 
of  the  Secretary.  Case  Control  Unit.  1925 
K  Street.  NW..  Washington.  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Fritz  R. 
Kahn.  Esq..  1920  N  Sti«et.  NW..  8th 
Floor.  Washington.  DC  20036-1601. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided:  )anuary  30,  2001. 

By  the  Board,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vernon  A.  WilUanu, 
Secretary. 

|FR  Doc.  01-3057  Filed  2-6-01;  8:45  am] 
BHJJNG  COOE  491 S-OO-P 


'  On  January  16.  2001 ,  a  petition  to  stay  the 
effectiveness  of  the  exemptions  filed  in  this 
proceeding  and  in  STB  Finance  Docket  No.  33995 
was  filed  by  Joseph  C.  Szabo.  on  behalf  of  the 
United  Transportation  Union-Illinois  Legislative 
Board.  The  petition  for  stay  was  denied  by  the 
Board  in  SF6-L  Railway.  Inc. — Acquisition  and 
Operation  Exemption — Toledo.  Peoria  and  Western 
Railway  Corporation  Between  La  Harpe  and  Peoria, 
IL.  STB  Finance  Docket  No.  33995,  and  Kent  W. 
Schumacher  and  Morris  H.  Kulmer — Continuance 
in  Control  Exemption — SF&L  Railway,  Inc.,  STB 
Finance  Docket  No.  33996  (STB  served  Jan.  16. 
2001). 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Finance  Docket  No.  33969] 

Lancaster  and  Chester  Railway 
Company — l.ease  and  Operation 
Exemption — Norfolk  Southern  Railway 
Company 

Lancaster  and  Chester  Railway 
Company  (L&C),  a  Class  III  rail  carrier, 
has  filed  a  notice  of  exemption  imder  49 
CFR  1150.41  to  lease,  with  an  option  to 
purchase,  from  Norfolk  Southern 
Rcdlway  Company  and  operate 
approximately  30.8  miles  of  rail  line  in 
Kershaw  and  Lancaster  Counties,  SC. 
The  line  extends  from  approximately 
milepost  SB-58.7,  at  the  Kershaw 
station,  to  approximately  milepost  SB- 
89.5,  at  the  Catawba  station.  The  line 
connects  to  L&C's  existing  rail  line  at 
L&C  Chester  District  Connection,  at 
approximately  milepost  SB-76.4,  near 
Lancaster. 

Because  the  projected  revenues  of  the 
rail  lines  to  be  operated  will  exceed  $5 
million,  L&C  certified  to  the  Board,  on 
December  1,  2000,  that  the  required 
notice  of  its  proposed  transaction  was 
sent  to  the  national  offices  of  all'labor 
unions  representing  employees  on  the 
lines  and  was  posted  at  the  workplace 
of  the  employees  on  the  affected  lines. 
See  49  CFR  1150.42(e).  The  transaction 
is  expected  to  be  consummated  during 
the  first  quarter  of  2001,  but  in  no  event 
earlier  than  the  February  1,  2001 
effective  date  of  the  exemption. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  imder  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  does  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33969,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Sti«et,  NW..  Washington.  DC  20423- 
0001 .  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Rose- 
Michele  Weinryb,  Esq.,  Weiner  Brodsky 
Sidman  Kider,  PC,  1300  19th  Stireet, 
NW.,  Fifth  Floor,  Washington,  DC 
20036-1609. 

Board  decisions  and  notices  are 
available  on  our  website  at 
www.stb.dot.gov. 

Decided:  January  30,  2001. 
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By  the  Board, 
David  M.  Konsclinik, 

Director,  Office  of  Proceedings. 

Vernon  A.  Williams, 

Secretary. 

[FR  Doc.  01-2961  Filed  2-6-01;  8:45  am] 

BKJJNO  COOE  4«15-0»-P 

DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  33995] 

SF&L  Railway,  Inc.— Acquisition  and 
Operation  Exemption— Toledo,  Peoria 
and  Western  Railway  Corporation 
Between  La  Harpe  and  Peoria,  IL 


SF&L  Railway,  Inc.  (SF&L).  a 
noncarrier.^  has  filed  a  notice  of 
exemption  under  49  CFR  1150.31  to 
acquire  fit)m  Toledo.  Peoria  and 
Western  Railway  Corporation  (TPW).  an 
operating  easement  over,  and  the  rail, 
ties,  and  improvements  of,  a  71.5-mile 
segment  of  frack,  extending  between 
milepost  194.5  at  La  Harpe  61450  and 
milepost  123.0  at  Peoria  61607,  serving 


'  SF&L  had  acquired  authority  from  Missouri 
Pacific  Railroad  Company  to  operate  in  Ellis  and 
Hill  Counties,  TX,  and  has  since  received  Board 
authorization  to  abandon  these  lines  pursuant  to 
decisions  in  SF&L  Railway,  Inc. — Abandonment 
Exemption — In  Ellis  and  Hill  Counties,  TX,  Docket 
No.  AB-448  (Sub-No.  IX)  (ICC  served  Dec.  11, 
1995;  STB  served.  July  30, 1996,  and  Dec.  30, 1999). 


the  intermediate  points  of  Blandinsville 
61420,  Sciota  61475,  Good  Hope  61438, 
Bushnell  61422,  New  Philadelphia 
61459.  Smitiifield  61477,  Cuba  61427, 
Canton  61520,  Glasford  61533  and 
Mapleton  61547,  in  Hancock, 
McDonough.  Fulton  and  Peoria 
Counties.  IL.  Under  this  transaction. 
TPW  will  retain  the  realty  underlying 
the  line,  subject  to  a  permanent  and 
unconditional  easement  to  permit  SF&L 
to  fulfill  its  obligations  as  a  railroad 
common  carrier.  SF&L  wiU  employ 
TPW  as  a  contract  operator,  although 
SF&L  will  be  responsible  for  rendering 
service.  SF&L  states  that  its  projected 
annual  revenues  will  not  exceed  those 
that  woidd  qualify  it  as  a  Class  ID  rail 
carrier  and  its  revenues  are  not 
projected  to  exceed  $5  million. 

The  transaction  was  scheduled  to  be 
consummated  on  or  shortiy  after 
January  17.  2001. 

This  transaction  is  related  to  STB 
Finance  Docket  No.  33996.  Kem  W. 
Schumacher  and  Morris  H.  Kulmer — 
Continuance  in  Control  Exemption — 
SF&L  Railway,  Inc.,  wherein  Kem  W. 
Schumacher  and  Morris  H.  Kulmer  are 
seeking  an  exemption  to  continue  in 
control  of  SF&L  upon  its  becoming  a 
Class  in  rail  carrier. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 


may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  does  not 
automatically  stay  the  transaction.^ 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33995,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  NW.,  Washington.  DC  20423- 
0001 .  In  addition,  one  copy  of  each 
pleading  must  be  served  on  Fritz  R. 
Kahn.  Esq..  1920  N  Street.  NW..  8th 
Floor,  Washington,  DC  20036-1601. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.IX)T.GOV." 

Decided:  January  30.  2001. 

By  the  Board,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams. 
Secretary. 

[FR  Doc.  01-3056  Filed  2-6-01;  8:45  am] 
MIXING  COOE  4V1S-00-P 


2  On  lanuary  16,  2001,  a  petition  to  stay  the 
effectiveness  of  the  exemptions  filed  in  this 
proceeding  and  in  STB  Finance  Docket  No.  33996 
was  filed  by  Joseph  C.  Szabo,  on  behalf  of  the 
United  Transportation  Union-Qlinois  Legislative 
Board.  The  petition  for  stay  was  denied  by  the 
Board  in  SI^L  Railway,  Inc. — Acquisition  and 
Operation  Exemption — Toledo.  Peoria  and  Western 
Railway  Corporation  Between  La  Harpe  and  Peoria. 
IL,  STB  Finance  Docket  No.  33995,  and  Kem  W. 
Schumacher  and-Morris  H.  Kulmer — ContinuaiKX 
in  Control  Exemption — SF6t  Railway,  Inc.,  STB 
Finance  Docket  No.  33996  (STB  served  )an.  16. 
2001). 
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Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
eisewtiere  in  the  issue. 


SECURITIES  AND  EXCHANGE 
COMMISSION 

PMmm  No.  34-43799;  Intamationai  Sarias 
Ralaasa  No.  1244;  RIa  No.  SR-Phix-00-111] 

S«lf-Regulatory  Organizations;  Notice 
of  Rling  and  Order  Granting 
Acceleraled  Approval  of  Propoeed 
Rule  Ctiange  by  the  PttHadelphla  Stock 
Excttange,  Inc.  To  Amend  Temporarily 
Rule  1063(a)  and  Options  Floor 
Procedure  Advices  A-10  and  C-1, 
Wtiidi  Address  Trading  in  Foreign 
Currency  Options 

January  3,  2001. 

Correction 

In  notice  document  01-791,  beginning 
on  page  2469,  in  the  issue  of  Thursday. 
January  11,  2001,  make  the  following 
correction: 

On  page  2469,  in  the  second  column, 
the  date  heading  is  corrected  to  read  as 
set  forth  above. 

[FR  Doc.  Cl-791  Filed  2-6-01;  8:45  am] 
aujNGCOoe  isob-oi-o 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Ralaata  No.  34-43846;  Fila  No.  SR-PCX- 
00-37] 

SeH-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  by  the  Pacific 
Exchange,  Inc.,  To  Increase  Fines  for 
Members,  Floor  Brokers  and  Market 
Makers  for  Violating  Exchange  Rules 
Under  ttie  Minor  Rule  Plan 

Correctioii 

In  notice  document  01-1971, 
beginning  on  page  7526,  in  the  issue  of 
Tuesday,  January  23,  2001,  make  the 
following  correction: 

On  page  7527,  in  the  first  colunm, 
under  the  heading,  IV.  Solicitation  of 
Comments,  the  ninth  line  from  the 
bottom,  "[insert  date  21  days  from  the 
date  of  publication]."  should  read 
"February  13,  2001". 

(FR  Doc.  Cl-1971  Filed  2-6-01;  8:45  am] 

aa^JNGCOOE  1S06-O1-O 


Wednesday, 
February  7,  2001 


Part  n 

Department  of  the 
Interior 

Fish  and  WUdli£e  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife  and 
Plants;  Final  Designation  of  Critical 
Habitat  for  the  Arroyo  Toad;  Final  Rule 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50CFRPart17     * 
RiN  1018— AG15 

Endangered  and  Threatened  Wildlife 
arKi  Plants;  Final  Designation  of 
Critical  Habitat  for  the  Arroyo  Toad 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACnOM:  Final  rule. 

summary:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  designate 
critical  habitat  for  the  arroyo  toad  (Bufo 
califomicus]  pursuant  to  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act).  A  total  of  approximately 
73,780  hectares  (182,360  acres)  in 
Monterey,  Santa  Barbara,  Ventina,  Los 
Angeles,  San  Bernardino,  Riverside, 
Orange,  and  San  Diego  Coimties, 
California,  is  designated  as  critical 
habitat. 

Critical  habitat  identifies  specific 
areas  that  are  essential  to  the 
conservation  of  a  listed  species  and, 
with  respect  to  areas  within  the 
geographic  range  occupied  by  the 
species,  that  may  require  special 
management  considerations  or 
protection.  The  primary  constituent 
elements  for  the  arroyo  toad  are  those 
habitat  components  Oiat  are  essential  for 
the  primary  biological  needs  of  foraging, 
breeding,  growth  of  larvae  (tadpoles) 
and  juveniles,  intra-specific 
communication,  dispersal,  migration, 
genetic  exchange,  and  sheltering.  All 
areas  designated  as  critical  habitat  for 
the  arroyo  toad  contain  one  or  more  of 
the  primary  constituent  elements. 

We  have  not  designated  critical 
habitat  on  lands  covered  by  an  existing, 
legally  operative,  incidental  take  permit 
for  the  arroyo  toad  under  section 
10(a)(1)(B)  of  the  Act,  except  for  one 
area  that  has  activities  not  covered  by 
the  habitat  conservation  plan  (HCP). 
Subsection  4(b)(2)  of  the  Act  allows  us 
to  exclude  from  critical  habitat 
designation  areas  where  the  benefits  of 
exclusion  outweigh  the  benefits  of 
designation,  provided  the  exclusion  will 
not  result  in  the  extinction  of  the 
species.  We  believe  that  the  benefits  of 
excluding  HCPs  from  the  critical  habitat 
designation  for  the  arroyo  toad  will 
outweigh  the  benefits  of  including  them. 

In  areas  where  HCPs  have  not  yet  had 
permits  issued,  we  have  designated 
critical  habitat  for  lands  essential  to  the 
siuvival  and  conservation  of  arroyo 
toads  and  that  may  require  special 
management  considerations  or 
protections. 


Section  4  of  the  Act  requires  us  to 
consider  economic  and  other  relevant 
impacts  of  specifying  any  particular  area 
as  critical  habitat.  Section  7  of  the  Act 
prohibits  destruction  or  adverse 
modification  of  critical  habitat  by  any 
activity  funded,  authorized,  or  carrieid 
out  by  any  Federal  agency.  We  solicited 
data  and  comments  from  the  public  on 
all  aspects  of  the  proposal,  including 
data  on  the  economic  and  other  impacts 
of  designation  and  our  approaches  for 
handling  HCPs.  We  revised  the  proposal 
to  incorporate  or  address  new 
information  received  during  the 
comment  periods. 

We  cilso  correct  the  list  of  endangered 
species  to  account  for  a  change  in  the 
taxonomy  of  the  arroyo  toad. 
DATE:  This  rule  becomes  effective  on 
March  9,  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  about  Monterey,  San  Luis 
Obispo,  Santa  Barbara,  and  Ventiira 
Counties,  northern  Los  Angeles  County 
and  the  desert  portion  of  San 
Bernardino  County,  contact  Diane  Noda, 
Field  Supervisor,  Ventura  Fish  and 
Wildlife  Office,  2394  Portola  Road, 
Suite  B,  Ventura,  California,  (telephone 
805/644-1766;  facsimile  805/644-3958). 
For  information  about  southern  Los 
Angeles  and  urban  and  montane  San 
Bernardino  Coimties,  and  Riverside, 
Orange,  and  San  Diego  Coiuities,  contact 
Ken  Berg,  Field  Supervisor,  Carlsbad 
Fish  and  Wildlife  Office,  2730  Loker 
Avenue  West,  Carlsbad,  California 
92008  (telephone  760/431-9440; 
facsimile  760/431-9624). 
SUPPLEMENTARY  INFORMATION: 

Baclcground 

The  following  discussion  is  adapted 
from  the  final  recovery  plan  for  the 
arroyo  toad  (Service  1999),  which  is 
available  from  the  addresses  above.  The 
arroyo  toad  (Bufo  califomicus)  is  one  of 
three  members  of  the  southwestern  toad 
(B.  microscaphus)  complex,  in  the 
family  of  true  toads,  Bufonidae.  At  the 
time  it  was  listed,  the  arroyo  toad  was 
considered  a  subspecies  of  the 
southwestern  toad,  B.  microscaphus 
califomicus.  The  taxonomy  of  the 
complex  has  been  examined  recently  by 
Gergus  (1998).  Based  on  his  genetic 
studies,  the  arroyo  toad  should  be 
considered  a  separate  species,  Bufo 
califomicus. 

The  arroyo  toad  is  a  small  (adults: 
snout-urostyle  (body)  length  55  to  82 
millimeters  (mm)  (2.2  to  3.2  inches 
(in.)),  dark-spotted  toad  of  the  family 
Bufonidae,  with  females  larger  than 
males.  Adult  arroyo  toads  have  a  light- 
olive  green  or  gray  to  tan  dorsum  (back) 
with  dark  spots  and  warty  skin.  The 


venter  (imderside)  is  white  or  buff  and 
without  dark  blotches  or  spots.  A  light- 
colored,  V-shaped  stripe  crosses  the 
head  and  eyelids,  and  the  anterior 
portion  of  the  oval  parotoid  glands  (just 
behind  the  eyes)  are  pale.  There  is 
usually  a  light  area  on  each  side  of  the 
sacral  (pelvic)  hiunp  and  in  the  middle 
of  the  back.  The  arroyo  toad  generally 
does  not  have  a  middorsal  stripe,  but  if 
one  is  present,  it  extends  only  partway 
along  the  back. 

The  arroyo  toad  is  found  in  coastal 
and  desert  drainages  from  Monterey 
County,  California,  south  into 
northwestern  Baja  California,  Mexico. 
These  systems  are  inherently  quite 
dynamic,  with  marked  seasonal  and 
annual  fluctuations  in  climatic  regimes, 
particularly  rainfall.  Natural  climatic 
variations  as  well  as  other  random 
events,  such  as  fires  and  floods,  coupled 
with  the  species'  specialized  habitat 
requirements,  lead  to  annual 
fluctuations  in  arroyo  toad  populations. 
Human  alterations  of  habitat  can  have 
unpredictable  effects  on  arroyo  toad 
populations.  As  a  result  of  agriculture 
and  urbanization,  and  the  construction, 
operation,  and  maintenance  of  water 
storage  reservoirs,  flood  control 
structures,  roads,  and  recreational 
facilities  such  as  campgrounds  and  off- 
highway  vehicle  parks,  many  arroyo 
toad  populations  have  been  reduced  In 
size  or  extirpated  (eliminated)  due  to 
extensive  habitat  loss  from  the  1920s 
into  the  1990s.  Jennings  and  Hayes 
(1994)  believe  that  the  loss  of  habitat, 
coupled  with  habitat  modifications  due 
to  the  manipulation  of  water  levels  in 
many  central  and  southern  California 
streams  and  rivers,  as  well  as  predatlon 
fit)m  introduced  aquatic  species  and 
habitat  degradation  from  Introduced 
plant  species,  caused  arroyo  toads  to  be 
extirpated  from  76  percent  of  the 
previously  occupied  habitat  in 
California. 

Because  the  arroyo  toad  was  often 
confused  with  the  California  toad  (Bufo 
boreas  halophilus),  which  is  very 
common  in  the  same  region,  detailed 
studies  of  the  natinal  history  of  the 
arroyo  toad  were  not  begun  until  the 
1980s  and  1990s.  The  arroyo  toad 
exhibits  breeding  habitat  specialization 
that  favors  shallow  pools  and  open  sand 
and  gravel  channels  along  low-gradient 
reaches  of  medliun  to  large-sized 
streams  (Service  1999).  These  streams 
can  have  either  intermittent  or  perennial 
streamflow  and  typically  experience 
periodic  flooding  that  scours  vegetation 
and  replenishes  fine  sediments.  In  at 
least  some  portions  of  its  range,  the 
species  also  breeds  in  smaller  streams 
and  canyons  where  low-gradient 
breeding  sites  are  more  sporadically 
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distributed.  Populations  in  smaller 
drainages  are  likely  to  be  smaller  and  at 
greater  risk  of  extirpation  than  those  on 
larger  streams  and  in  larger  habitat 
patches  (Service  1999). 

Arroyo  toads  also  require  and  spend 
most  of  their  adult  life  in  upland 
habitats.  Individual  toads  have  been 
observed  as  far  as  2  kilometers  (km)  (1.2 
miles  (ml))  from  the  streams  where  they 
breed,  but  are  most  conunonly  found 
within  0.5  km  (0.3  mi)  of  those  streams 
(Service  1999;  Griffin  et  al.  1999;  Dan  C. 
Holland,  Camp  Pendleton  Amphibian 
and  Reptile  Smvey,  Fallbrook, 
California,  unpublished  data;  Holland 
and  Sisk  2000).  Arroyo  toads  typically 
bvuTOW  undergroimd  dining  periods  of 
inactivity  and  thus  tend  to  utilize 
upland  habitats  that  have  sandy,  friable 
(readily  crumbled)  soils.  Although,  the 
upland  habitat  use  patterns  of  this 
species  are  poorly  understood,  activity 
probably  is  concentrated  in  the  alluvial 
flats  (areas  created  when  sediments 
from  the  stream  are  deposited)  and 
sandy  terraces  found  in  valley  bottoms 
of  currently  active  drainages  (Service 
1999,  Griffin  et  al.  1999,  Sweet  in  litt. 
1999,  Ramirez  2000,  Holland  and  Sisk 
2000). 

Habitat  Characteristics  and  Ecological 
Considerations 


Appropriate  habitat  for  the  arroyo 
toad  is  created  and  maintained  by  the 
fluctuating  hydrological,  geological,  and 
ecological  processes  operating  in 
riparian  ecosystems  and  the  adjacent 
uplands.  The  riparian/wash  habitats  as 
well  as  adjacent  upland  habitats  are 
essential  for  this  species'  survival. 
Periodic  flooding  that  modifies  stream 
channels,  redistributes  channel 
sediments  and  alters  pool  location  and 
form,  coupled  with  upper  terrace 
stabilization  by  vegetation,  is  required 
to  keep  a  stream  segment  suitable  for  all 
life  stages  of  the  arroyo  toad. 

Specifically,  arroyo  toads  require 
shallow,  slow-moving  streams,  and 
riparian  (areas  near  a  source  of  water) 
habitats  that  are  disturbed  naturally  on 
a  regular  basis,  primarily  by  flooding. 
Periodic  flooding  helps  maintain  areas 
of  open,  sparsely  vegetated  sandy 
stream  channels  and  terraces. 
Throughout  their  range,  arroyo  toads  are 
typicaUy  found  in  medium-  to  large- 
sized  streams,  in  stretches  where    • 
riverbed  gradients  are  low,  there  are 
adjacent  alluvial  terraces,  and  surface 
waters  form  shallow  pools  that  persist  at 
least  through  the  early  summer  months 
(e.g.,  into  June).  These  habitat 
conditions  are  most  prevalent  in  foothill 
valleys,  but  also  occur  in  several 
drainages  along  the  coastal  plain  and  on 
the  desert  side  of  the  Transverse  Ranges. 


Arroyo  toads  have  specialized 
requirements  for  breeding  habitats. 
Breeding,  arroyo  toads  use  open  sites 
such  as  overflow  pools,  old  flood 
channels,  and  shallow  pools  along 
streams.  Such  habitats  rarely  have 
closed  canopies  over  the  lower  banks  of 
the  sfream  channel  due  to  regular  flood 
events.  Heavily  shaded  pools  are 
generally  unsuitable  for  larval  and 
juvenile  arroyo  toads  because  of  lower 
water  and  soil  temperatures  and  poor 
algal  mat  development.  Episodic 
(temporary)  flooding  is  critical  to  keep 
the  low  stream  terraces  relatively 
vegetation-free  and  the  soils  friable 
enough  for  juvenile  and  adult  toads  to 
create  burrows.  Pools  less  than  30 
centimeters  (cm)  (12  in.)  deep  with  clear 
water,  flow  rates  less  than  5  cm  per 
second  (0.2  foot  (ft)  per  second),  and 
bottoms  composed  of  sand  or  well- 
sorted  fine  gravel  are  favored  by  adults 
for  breeding. 

Areas  that  are  used  by  juveniles 
consist  primarily  of  sand  or  fine  gravel 
bars  with  varying  amounts  of  large 
gravel  or  cobble  with  adjacent  stable 
sandy  terraces  and  streamside  flats. 
Areas  that  are  damp  and  have  less  than 
10  percent  vegetation  cover  provide  the 
best  conditions  for  juvenile  survival  and 
rapid  growth  (Service  1999). 

The  adjacent  alluvial  terraces  used  by 
subadults  and  adults  for  foraging  and 
burrowing  are  typically  sparsely  to 
moderately  vegetated  with  brush  and 
trees  such  as  mulefat  [Baccharis  spp.), 
California  sycamore  (Platanus 
racemosa),  cottonwoods  {Populus  spp.), 
coast  live  oak  (Quercus  agrifolia),  and 
willow  (Salix  spp.).  TDe  understory  of 
stream  terraces  may  consist  of  scattered 
short  grasses,  herbs,  and  leaf  litter,  with 
patches  of  bare  or  disturbed  soil,  or  have 
no  vegetation  at  all.  Substantial  areas  of 
fine  sand.  Into  which  adult  toads 
burrow,  must  be  present,  but  can  be 
Interspersed  with  gravel  or  cobble 
deposits. 

Upland  habitats  used  by  arroyo  toads 
during  both  the  breeding  and 
nonbreeding  seasons  include  alluvial 
scrub,  coastal  sage  scrub,  chaparral 
(shrubby  plants  adapted  to  dry  summers 
and  moist  winters),  grassland,  and  oak 
woodland.  Arroyo  toads  also  have  been 
found  in  agricultural  fields  (Griffin  et  al. 
1999),  which  probably  constitute  sinks 
(areas  where  mortality  rates  are  higher 
than  reproduction  rates)  over  the  long 
term,  due  to  tilling,  pesticide  and 
fertilizer  applications,  and  heavy 
equipment  use  (Paul  C.  Griffin, 
University  of  Montana.  Missoula, 
Montana  in  litt.  2000).  When  foraging, 
subadult  and  adult  arroyo  toads  often 
are  found  around  the  driplines  of  oak 
trees.  These  areas  often  lack  vegetation. 


yet  have  appropriate  levels  of  prey. 
When  active  at  night,  toads  often  can  be 
observed  near  ant  trails  feeding  on 
passing  ants,  beetles,  and  other  prey. 

Males  call  from  the  streams  during  the 
breeding  period,  which  is  generally 
from  late  February  to  early  July, 
although  it  can  be  extended  in  some 
years,  depending  on  weather  conditions. 
Males  may  remain  at  or  near  the 
breeding  pools  for  several  weeks  and  are 
particularly  susceptible  to  predatlon  at 
this  time.  Females  apparently  move  to 
the  breeding  pools  in  the  streams  for 
only  short  time  periods,  in  order  to  soak 
in  the  water  and  to  breed  (Griffin  et  al. 
1999;  Nancy  Sandburg,  Santa  Barbara, 
California,  pers.  comm.  1999). 
Amplexus  (mating  embrace  of  the 
female  by  the  male)  and  egg-laying 
generally  occur  at  the  site  where  the 
male  was  calling.  Female  arroyo  toads 
apparently  release  their  entire  clutch  of 
2,000  to  10,000  eggs  as  a  single  breeding 
effort  and  probably  are  unable  to 
produce  a  second  clutch  during  the 
mating  season.  If  conditions  are 
unsuitable,  females  may  not  obtain 
sufficient  food  for  egg  production  and 
will  forgo  breeding  during  that  year.  The 
eggs  are  laid  on  substrates  of  sand, 
gravel,  or  cobble  generally  located  away 
from  vegetation  in  the  shallow  margins 
of  the  pool.  High  water  flows  can  wash 
the  eggs  out  of  pools,  breaking  up  the 
egg  strands  and  killing  the  developing 
embryos.  Silt  eroding  into  the  streams 
from  road  crossings,  adjacent  roads, 
overgrazing,  or  mining  activities  can 
cover  and  suffocate  eggs. 

Larvae  usually  hatch  in  4  to  6  days  at 
water  temperatures  of  12  to  16  degrees 
Celsius  (54  to  59  degrees  Fahrenheit). 
Larvae  may  take  8  to  14  days  to  become 
free-swimming,  depending  on  the  water 
temperature.  They  are  particularly 
susceptible  to  the  effects  of  high  water 
flows  during  this  time  period,  and 
heavy  rains  or  untimely  releases  of 
water  from  dams  can  kill  thousands  of 
tadpoles  very  quickly.  The  larval  period 
for  arroyo  toads  lasts  about  65  to  85 
days,  depending  on  water  temperatures. 
Metamorphosis  may  occur  at  any  time 
between  April  and  the  beginning  of 
September,  depending  on  the  time  of 
breeding,  weather,  and  water  quality. 
Peak  metamorphosis  occurs  from  the 
end  of  June  to  mid-July  in  the  northern 
part  of  the  toad's  range  and  from  late 
April  to  mid-May  in  southern 
California,  although  it  may  be  later, 
particularly  at  higher  elevations.  For 
several  days  before  metamorphosis, 
arroyo  toad  larvae  cease  feeding  and 
aggregate  in  shallow  water  along  the 
edges  of  gravel  or  sand  bars,  often  under 
or  along  stranded  algal  mats.  The 
metamorphosing  and  newly 
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metamorphosed  toads  are  extremely 
susceptible  to  predation,  habitat 
distuii>ance,  and  activities  in  the 
streams  during  this  period  (Service 
1999). 

Juvenile  arroyo  toads  remain  in  the 
saturated  substrate  at  the  edges  of 
breeding  pools  for  1  to  3  weeks  after 
metamorphosis.  They  are  active  during 
the  day  and  can  be  exposed  on  the 
barren  sand  because  they  are  too  small 
to  biuTow  into  the  substrate.  During  this 
period,  many  toads  are  lost  due  to 
predation  unless  they  can  find  some 
cover,  such  as  cobble,  algal  mats,  or 
pieces  of  debris,  luider  or  beside  which 
to  hide.  As  the  toads  mat\ue,  they  move 
further  from  the  pools  onto  sand  and 
gravel  bars.  Crushing  of  toads  by 
humans  and  livestock  can  be  a 
substantial  soiuce  of  mortality  at  this 
stage  (Service  1999). 

As  the  toads  grow,  they  begin  to  dig 
shallow  burrows  in  fine  sand,  and 
switch  to  a  nocturnal  (night-time) 
activity  pattern,  when  they  forage  for 
ants  and  beetles.  Suitable  sandy  habitat 
can  be  highly  localized  resulting  in 
dense  concentrations  of  juvenile  toads. 
If  the  substrate  is  not  friable  enough, 
juvenile  toads  often  disperse  farther 
away  from  the  breeding  pool  into  nearby 
stands  of  woody  riparian  vegetation. 
Most  toads  will  move  into  willows  or 
other  vegetation  as  they  grow,  and  as  the 
stream  (kies  naturally.  Thus,  to  provide 
optimal  conditions  for  arroyo  toad 
siuvival  and  recovery,  it  is  necessary  to 
maintain  a  patchwork  of  suitable 
habitats.  This  patchwork  will  be  on 
several  scales,  with  open  stream  pools 
and  sand  or  gravel  bars  interspersed 
with  patches  of  native  vegetation. 

Little  is  known  of  the  seasonal  and 
annual  movements  or  physiological 
ecology  of  adidts,  but  subadults  and 
some  adult  males  move  along  streams  as 
much  as  0.8  km  (0.5  mi)  and  over  1.0 
km  (0.6  mi)  in  a  few  cases  during  a 
single  breeding  season  (Griffin  et  al. 
1999;  Ramirez  2000).  Dispersal 
movements  along  the  stream  channel 
may  be  over  8  km  (5  mi),  as  evidenced 
by  finding  arroyo  toads  breeding  along 
upper  Piru  Creek  in  1999  and  2000  (U.S. 
Forest  Service  (Forest  Service)  1999, 
Maeton  Freel,  Forest  Service,  pers. 
comm.  2000).  The  area  had  been 
surveyed  numerous  times  in  the  past 
without  finding  the  species  (Sam  Sweet, 
University  of  California,  Santa  Barbara, 
pers.  conun.  1999,  2000). 

The  extent  of  arroyo  toad  movements 
away  from  the  stream  chaiuiel  is 
influenced  by  rainfall  amounts, 
availability  of  siuface  water,  width  of 
streamside  terraces  and  floodplains, 
vegetative  cover,  and  topography 
(Griffin  et  al.  1999;  Ramirez  2000).  In 


San  Diego  County,  Griffin  et  al  (1999) 
found  that,  for  toads  radiotracked  for 
more  than  10  days,  14  female  adult 
arroyo  toads  moved  an  average 
maximum  distance  of  135  meters  (m) 
(443  feet  (ft))  and  a  maximum  of  more 
than  300  m  (984  ft)  perpendicularly 
from  streams,  while  46  males  moved  an 
average  maximum  of  73  m  (240  ft)  from 
the  streams.  Thirty-three  males  along 
coastal  streams  with  broad  floodplains 
moved  an  average  maximum  of  92  m 
(302  ft)  from  the  streams,  while  13  in  a 
narrowOT  canyon  moved  only  23  m  (75 
ft)  from  the  streambed  (Griffin  et  al. 
1999).  Ramirez  (2000)  recorded  a 
mairiinnm  distance  from  the  stream  of 
'37  m  (121  ft)  for  12  arroyo  toads  in  one 
desert  slope  stream  with  a  very  narrow 
floodplain,  and  200  m  (656  ft)  for  an 
undisclosed  number  of  toads  in  another 
desert  slope  system  with  a  broader 
floodplain.  Those  distances  probably 
luiderestimate  the  true  range  of 
movement  distances  due  to  the  limited 
niunbers  and  tracking  season.  The 
extent  to  which  toads  move  away  from 
streams  may  be  partially  regulated  by 
climatic  conditions;  moderate  stable 
temperatiues  and  high  hiunidity 
facilitate  longer-distance  movements 
into  upland  habitats  (Service  1999).  We 
do  not  have  enough  data  to  characterize 
fully  overwintering  activities  and 
habitat  use  in  all  of  the  systems  that 
arroyo  toads  inhabit. 

Several  land  use  activities  may  afl^ect 
the  hydrology  of  arroyo  toad  stream 
habitats  and  destroy  or  severely  modify 
the  dynamic  natiu«  of  the  riparian 
systems  upon  which  arroyo  toads 
depend  for  reproduction,  development, 
and  survival.  Hiunan  activities  that 
affect  water  quality  influence  the 
amount  and  timing  of  nonflood  flows  or 
frequency  and  intensity  of  floods,  affect 
riparian  plant  communities,  or  alter 
sedimentation  dynamics  can  reduce  or 
eliminate  the  suitability  of  stream 
chaimels  for  arroyo  toad  breeding 
habitat.  Degradation  or  loss  of 
siUTOunding  riparian  and  upland 
habitats  reduces  and  eliminates  foraging 
and  overwintering  habitat.  The 
introduction  of  nonnative  plant  and 
animal  species  can  reduce  the  quality  of 
all  habitats  used  by  arroyo  toads,  lead  to 
detrimental  levels  of  competition  and 
predation,  or  reduce  the  availability  of 
toad  food.  Rxm-off  bom  roads  can 
decrease  habitat  quality  for  arroyo  toads, 
and  roads  provide  access  for  hiunans, 
domestic  animals,  and  invasive  species 
that  can  lead  to  additional  habitat 
de^gBdation. 

The  effects  of  such  activities  and 
factors  may  not  become  apparent  imtil 
many  years  later  when  the  habitat 
finally  becomes  sufficiently  degraded 


that  arroyo  toads  can  no  longer 
reproduce  and  survive.  Combined  with 
the  normal  climatic  fluctuations  in  the 
arroyo  toad's  range,  which  can  include 
consecutive  years  of  extremely  high  or 
low  rainfall,  human  impacts  can  cause 
temporary  or  permanent  extirpations  of 
toads  from  some  areas.  Human  activities 
that  may  cause  adverse  impacts  to 
arroyo  toads  include  urbanization  and 
agriculture  within  and  adjacent  to 
riparian  habitats,  the  use  of  pesticides 
and  herbicides  within  or  adjacent  to 
arroyo  toad  habitat,  dam  building  and 
the  resulting  reservoirs,  water  flow 
manipulations,  sand  and  gravel  mining, 
suction  dredge  mining,  road  placement 
across  and  within  stream  terraces, 
livestock  grazing,  off-highway  vehicle 
use  of  roads  and  stream  channels,  the 
placement  of  campgrounds  and  other 
recreational  facilities  in  arroyo  toad 
habitat  (especially  on  stream  terraces), 
and  the  use  of  stream  channels  and 
terraces  for  recreational  activities. 

Previous  Federal  Actions 

We  first  included  the  arroyo 
southwestern  toad  as  a  Category  2 
candidate  species  in  the  September  18, 
1985,  Notice  of  Review  of  Candidate 
Species  (50  FR  37958).  It  was  included 
under  the  same  category  in  subsequent 
notices  on  January  6,  1989  (54  FR  554), 
and  November  21, 1991  (56  FR  58804). 
We  were  petitioned  to  list  the  .arroyo 
toad  under  the  Endangered  Species  Act 
(Act)  of  1973,  as  amended  (16  U.S.C. 
1531  et  seq.),  on  December  30, 1992, 
and  we  published  a  proposed  rule  on 
August  3, 1993  (58  FR  41231).  The 
arroyo  toad  was  listed  as  endangered  on 
December  16,  1994  (59  FR  64859).  The 
designation  of  critical  habitat  was 
determined  to  be  not  prudent  due  to 
threats  of  vandalism  and  collection.  A 
draft  recovery  plan  for  the  arroyo 
southwestern  toad  was  made  available 
for  public  comment  on  May  6, 1998  (63 
FR  25062),  and  we  published  the  final 
recovery  plan  in  September  1999. 

At  the  time  of  listing,  we  concluded 
that  designation  of  critical  habitat  for 
the  arroyo  toad  was  not  prudent  due  to 
threats  of  vandalism  and  collection  and 
because  such  designation  would  not 
benefit  the  species.  We  were  concerned 
that  critical  habitat  designation  would 
likely  increase  the  degree  of  threat  from 
vandalism,  collection,  or  other  human- 
induced  impacts.  We  were  aware  of  at 
least  one  instance  of  the  apparent 
collection  of  a  group  of  breeding  males 
that  had  occiured  during  the  listing 
process,  following  the  publication  of 
information  regarding  an  ongoing 
scientffic  study.  Diiring  the 
development  of  the  final  recov&ry  plan, 
concern  was  raised  about  collecting 
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activities  on  some  public  lands  (Service 
1999).  However,  we  have  determined 
that  instances  of  vandalism  have  not 
increased  since  the  listing  of  the  arroyo 
toad,  and  the  threats  to  this  species  and 
its  habitat  from  specific  instances  of 
collection  and  habitat  destruction  do 
not  outweigh  the  broader  educational, 
potential  regulatory,  and  other  possible 
benefits  that  designation  of  critical 
habitat  would  provide  for  this  species. 
A  designation  of  critical  habitat  can 
provide  educational  benefits  by  formally 
identifying  those  areas  essential  to  the 
conservation  of  the  species.  These  areas 
are  also  identified  in  the  recovery  plans 
as  the  focus  of  our  recovery  efforts  for 
the  arroyo  toad. 

On  March  4, 1999,  the  Southwest 
Center  for  Biological  Diversity  (Center 
for  Biological  Diversity)  and  Christians 
Caring  for  Creation  filed  a  lawsuit  in  the 
Northern  District  of  California  against 
the  Service  for  failiue  to  designate 
critical  habitat  for  seven  species 
including  the  arroyo  southwestern  toad 
[Bufo  microscapbus  califomicus].  On 
November  5, 1999,  the  district  court 
dismissed  the  plaintiffs'  lawsuit 
pursuant  to  a  setdement  agreement 
entered  into  by  the  parties.  Under  the 
settlement  agreement,  we  agreed  to 
submit  a  proposed  determination  of 
critical  habitat  for  the  arroyo  toad  by 
June  1,  2000,  and  to  submit  the  final 
designation  to  the  Federal  Register  by 
January  5,  2001.  By  further  agreement 
with  the  plaintiffs,  this  final  deadline 
was  to  extended  to  January  19,  2001,  to 
allow  us  time  to  review  and  incorporate 
the  comments  received  on  the  proposed 
designation  and  draft  economic 
analysis. 

On  June  8,  2000,  we  published  a 
proposed  determination  for  the 
designation  of  critical  habitat  for  the 
arroyo  toad  (65  FR  36512).  A  total  of 
approximately  193,600  hectares 
(478,400  acres)  was  proposed  as  critical 
habitat  for  the  arroyo  toad  in  Monterey, 
San  Luis  Obispo,  Santa  Barbara, 
Ventura,  Los  Angeles,  San  Bernardino, 
Orange,  Riverside,  and  San  Diego 
Coimties,  California.  The  comment 
period  was  open  luitil  August  7,  2000. 
During  this  60-day  comment  period  we 
held  two  public  hearings  (Valencia  on 
June  27  and  Temecula  on  June  29, 
2000).  On  November  9,  2000,  we 
published  a  notice  (65  FR  67334) 
announcing  the  reopening  of  the 
comment  period  and  a  notice  of 
availability  of  the  draft  economic 
analysis  on  the  proposed  determination. 
The  comment  period  was  open  an 
additional  30  days,  until  December  11, 
2000. 


Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as — (I)  the  specific  areas 
within  the  geographic  area  occupied  by 
a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
featiuBS  (I)  essential  to  the  conservation 
of  the  species  and  (11)  that  may  require 
special  management  considerations  or 
protection;  and  (ii)  specffic  areas 
outside  the  geographic  area  occupied  by 
a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  that  are 
necessary  to  bring  an  endangered  or  a 
threatened  species  to  the  point  at  which 
listing  under  the  Act  is  no  longer 
necessary. 

Critical  habitat  receives  protection 
under  section  7  of  the  Act  through  the 
prohibition  against  destruction  or 
adverse  modification  of  critical  habitat 
with  regard  to  actions  carried  out, 
funded,  or  authorized  by  a  Federal 
agency.  Section  7  also  requires 
consultation  on  Federal  actions  that  are 
likely  to  result  in  the  destruction  or 
adverse  modification  of  critical  habitat. 
In  ourwgulations  at  50  CFR  402.02,  we 
define  destruction  or  adverse 
modffication  as  ".  .  .  the  direct  or 
indirect  alteration  that  appreciably 
diminishes  the  value  of  critical  habitat 
for  both  the  survival  and  recovery  of  a 
listed  species.  Such  alterations  include, 
but  are  not  limited  to,  alterations 
adversely  modifying  any  of  those 
physical  or  biological  features  that  were 
the  basis  for  determining  the  habitat  to 
be  critical."  Aside  from  the  added 
protection  that  may  be  provided  under 
section  7,  the  Act  does  not  provide  other 
forms  of  protection  to  lands  designated 
as  critical  habitat.  Because  considtation 
under  section  7  of  the  Act  does  not 
apply  to  activities  on  private  or  other 
non-Federal  lands  that  do  not  involve  a 
Federal  nexus,  critical  habitat 
designation  would  not  afford  any 
additional  protections  under  the  Act 
against  such  activities. 

To  be  included  in  a  critical  habitat 
designation,  the  habitat  must  first  be 
"essential  to  the  conservation  of  the 
species."  Critical  habitat  designations 
identify,  to  the  extent  known  using  the 
best  scientific  and  commercial  data 
available,  habitat  areas  that  provide 
essential  life  cycle  needs  of  the  species 
(i.e.,  areas  on  which  are  foimd  the 
primary  constituent  elements,  as 
defined  at  50  CFR  424.12(b)). 

Section  4  requires  that  we  designate 
critical  habitat  at  the  time  of  listing  and 
based  on  what  we  know  at  the  time  of 


the  designation.  When  we  designate 
critical  habitat  at  the  time  of  listing  or 
imder  short  court-ordered  deadlines,  we 
will  often  not  have  sufficient 
information  to  identify  all  areas  of 
critical  habitat.  We  are  required, 
nevertheless,  to  make  a  decision  and 
thus,  must  base  our  designations  on 
what,  at  the  time  of  designation,  we 
know  to  be  critical  habitat. 

Within  the  geographic  area  occupied 
by  the  species,  we  will  designate  only 
areas  ciurently  known  to  be  essential. 
Essential  areas  should  already  have  the 
featiu«s  and  habitat  characteristics  that 
are  necessary  to  sustain  the  species.  We 
will  not  speculate  about  what  areas 
might  be  found  to  be  essential  if  better 
information  became  available,  or  what 
areas  may  become  essential  over  time.  If 
the  information  available  at  the  time  of 
designation  does  not  show  that  an  area 
provides  essential  life  cycle  needs  of  the 
species,  then  the  area  should  not  be 
included  in  the  critical  habitat 
designation.  Within  the  geographic  area 
occupied  by  the  species,  we  will  not 
designate  areas  that  do  not  now  have  the 
primary  constituent  elements  ,  as 
defined  at  50  CFR  424.12(b),  that 
provide  essential  life  cycle  needs  of  the 
species. 

Oiu  regulations  state  that  "The 
Secretary  shall  designate  as  critical 
habitat  areas  outside  the  geographic  area 
presendy  occupied  by  the  species  only 
when  a  designation  limited  to  its 
present  range  would  be  inadequate  to 
ensure  the  conservation  of  the  species." 
(50  CFR  424.12(e)).  Accordingly,  when 
the  best  available  scientific  and 
commercial  data  do  not  demonstrate 
that  the  conservation  needs  of  the 
species  require  designation  of  critical 
habitat  outside  of  occupied  areas,  we 
will  not  designate  critical  habitat  in 
areas  outside  the  geographic  area 
occupied  by  the  species. 

Our  Policy  on  Information  Standards 
Under  the  Eiadangered  Species  Act, 
published  in  the  Federal  Register  on 
July  1,  1994  rVol.59,  p.  34271),  provides 
criteria,  establishes  procedures,  and 
provides  guidance  to  ensure  that 
decisions  made  by  the  Service  represent 
the  best  scientific  and  commercial  data 
available.  It  requires  Service  biologists, 
to  the  extent  consistent  with  the  Act  and 
with  the  use  of  the  best  scientific  and 
commercial  data  available,  to  use 
primary  and  original  sources  of 
information  as  the  basis  for 
recommendations  to  designate  critical 
habitat.  When  determining  which  areas 
are  critical  habitat,  a  primary  source  of 
information  should  be  the  listing 
package  for  the  species.  Additional 
information  may  be  obtained  from  a 
recovery  plan,  articles  in  peer-reviewed 
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journals,  conservation  plans  developed 
by  States  and  counties,  scientific  status 
surveys  and  studies,  biological 
assessments,  unpublished  materials, 
and  expert  opinion  or  personal 
knowledge. 

Habitat  is  often  dynamic,  and  species 
may  move  from  one  area  to  another  over 
time.  Furthermore,  we  recognize  that 
designation  of  critical  habitat  may  not 
include  all  of  the  habitat  areas  that  may 
eventually  be  determined  to  be 
necessary  for  the  recovery  of  the 
species.  For  these  reasons,  all  should 
understand  that  critical  habitat 
designations  do  not  signal  that  habitat 
outside  the  designation  is  luiimportant 
or  may  not  be  required  for  recovery. 
Areas  outside  the  critical  habitat 
designation  will  continue  to  be  subject 
to  conservation  actions  that  may  be 
implemented  under  section  7(a)(1),  and 
to  the  regulatory  protections  afforded  by 
the  section  7(a)(2)  jeopardy  standard 
and  the  section  9  take  prohibition,  as 
determined  on  the  basis  of  the  best 
available  information  at  the  time  of  the 
action.  We  specifically  anticipate  that 
federally  funded  or  assisted  projects 
affecting  listed  species  outside  dieir 
designated  critical  habitat  areas  may 
still  result  in  jeopardy  findings  in  some 
cases.  Similarly,  critical  habitat 
designations  made  on  the  basis  of  the 
best  available  information  at  the  time  of 
designation  will  not  control  the 
direction  and  substance  of  future 
recovery  plans,  habitat  conservation 
plans,  or  other  species  conservation 
planning  efforts  if  new  information 
available  to  these  planning  efforts  calls 
for  a  different  outcome. 

Methods 

In  determining  areas  that  are  essential 
to  conserve  the  arroyo  toad,  we  used  the 
best  scientific  and  commercial  data 
available.  We  have  reviewed  the  overall 
approach  to  the  conservation  of  the 
arroyo  toad  undertaken  by  the  local, 
state,  Tribal,  and  Federal  agencies 
operating  within  the  species'  range 
since  its  listing  in  1994,  and  the 
identified  steps  necessary  for  recovery 
outUned  in  the  final  Recovery  Plan  for 
the  Arroyo  Southwestern  Toad  (Service 
1999). 

We  have  also  reviewed  available 
information  that  pertains  to  the  habitat 
requirements  of  this  species,  including 
material  received  since  completion  of 
the  recovery  plan.  The  material 
included  data  in  reports  submitted 
during  section  7  consultations  and  by 
biologists  holding  section  10(a)(1)(A) 
recovery  permits;  research  published  in 
peer-reviewed  articles  and  presented  in 
academic  theses  and  agency  reports; 
regional  Geographic  Information  System 


(GIS)  coverages;  occupied  and  potential 
habitat  maps  developed  by  the  Forest 
Service  (Forest  Service  2000);  habitat 
evaluation  models  for  the  San  Diego 
County  Multiple  Species  Conservation 
Program  (MSCP),  the  North  San  Diego 
Coimty  Multiple  Habitat  Conservation 
Program  (MHCP),  and  the  North  County 
Subarea  of  the  MSCP  for 
Unincorporated  San  Diego  County;  and 
a  predictive  habitat  suitability  map  for 
San  Diego  County  (Barto  1999).  Fiulher, 
information  provided  in  comments  on 
the  proposed  designation  and  draft 
economic  analysis  were  evaluated  and 
taken  into  consideration  in  the 
development  of  this  final  designation. 

Primary  Constituent  Elements 

In  accordance  writh  section  3(5)(A)(i) 
of  the  Act  and  regulations  at  50  CFR 
424.12^in  determining  which  areas  to 
propose  as  critical  habitat,  we  are 
required  to  base  critical  habitat 
determinations  on  the  best  scientific 
and  conmiercial  data  available  and  to 
consider  those  physical  and  biological 
featiues  (primary  constituent  elements) 
that  are  essential  to  the  conservation  of 
the  species,  and  that  may  require  special 
management  considerations  and 
protection.  These  include,  but  are  not 
limited  to:  space  for  individual  and 
population  growth  and  for  normal 
behavior;  food,  water,  air,  light, 
minerals,  or  other  nutritional  or 
physiological  requirements;  cover  or 
shelter;  sites  for  breeding,  reproduction, 
rearing  (or  development)  of  offspring; 
and  habitats  that  are  protected  from 
disturbance  or  are  representative  of  the 
historic  geographical  and  ecological 
distributions  of  a  species. 

The  areas  designated  as  critical 
habitat  are  designed  to  provide 
sufficient  breeding  and  upland  habitat 
to  maintain  self-sustaining  populations 
and  metapopulations  of  arroyo  toads 
throughout  its  range,  and  provide  of 
those  habitat  components  essential  for 
the  conservation  of  the  species.  Due  to 
the  complex  life  history  and  dispersal 
capabilities  of  the  toads,  and  the 
dynamic  nature  of  the  environment  in 
which  they  are  found,  the  critical 
habitat  designations  include  a  range  of 
stream  reaches  and  associated  uplands. 
The  critical  habitat  units  are  configiued 
to  provide  for  dispersal  and  migration 
corridors,  as  well  as  allowing  room  for 
population  expansion. 

The  primary  constituent  elements  of 
critical  habitat  for  the  arroyo  toad 
include  rivers  or  streams  with  a 
hydrologic  regime  that  supplies 
sufficient  flowing  water  of  suitable 
quality  and  sxifficient  quantity  and  at 
the  appropriate  times  to  provide  space, 
food,  and  cover  needed  to  sustain  eggs. 


tadpoles,  metamorphosing  juveniles, 
and  adult  breeding  toads;  low-gradient 
stream  segments  (typically  less  than  4 
percent)  with  sandy  or  fine  gravel 
substrates  which  support  the  formation 
of  shallow  pools  and  sparsely  vegetated 
sand  and  gravel  bars  for  breeding  and 
rearing  of  tadpoles  and  juveniles;  a 
natural  flooding  regime  or  one 
sufficienUy  corresponding  to  a  natural 
regime  that  will  periodically  scour 
riparian  vegetation,  rework  stream 
channels  and  terraces,  and  redistribute 
sands  and  sediments,  such  that 
adequate  numbers  and  sizes  of  breeding 
pools  and  sufficient  terrace  habitats 
with  appropriate  vegetation  are 
maintained;  upland  habitats 
(particularly  alluvial  streamside  terraces 
and  adjacent  valley  bottomlands  that 
include  areas  of  loose  soil  and 
dependable  subsurface  moistiue  where 
toads  can  burrow  underground  and 
avoid  desiccation)  of  sufficient  width 
and  quality  to  provide  foraging  and 
living  areas  for  subadult  and  adult 
arroyo  toads;  few  or  no  nonnative 
species  that  prey  upon  or  compete  with 
arroyo  toads,  or  degrade  their  habitat; 
stream  channels  and  upland  habitats 
where  manmade  barriers  do  not 
completely  or  substantially  impede 
migration  to  overwintering  sites, 
dispersal  between  populations,  or 
recolonization  of  areas  that  contain 
suitable  habitat;  and  habitats  with 
limited  human-related  distiu-bance. 
Arroyo  toads  are  not  distributed 
uniformly  throughout  the  critical  habitat 
units.  Arroyo  toad  breeding  habitat  is 
patchily  distributed  along  the  stream 
courses,  and  the  same  is  true  of 
appropriate  upland  habitat.  Some  areas 
primarily  provide  for  migration  and 
dispersal  between  breeding  and  foraging 
habitats  or  allow  for  dispersal  to 
additional  breeding  pools  that  will 
accommodate  expanding  populations. 
Habitat  conditions  within  streams  can 
change  rapidly  in  response  to 
streamflows  and  other  factors,  such  as 
the  development  and  shifting  of  sand 
and  gravel  bars,  and  creation  and 
disappearance  of  pools.  Terrace  and 
upland  habitats,  although  more  stable 
than  streambed  and  riparian  habitats, 
may  change  as  a  result  of  rainfall, 
earthquakes,  fires,  and  other  natural 
events.  These  factors  may  cause  the 
habitat  suitability  of  given  areas  to  vary 
over  time,  thus  affecting  the  distribution 
of  toads. 

Criteria  Used  To  Identify  Critical 
Habitat 

The  final  recovery  plan  (Service  1999) 
for  the  arroyo  toad  identified  the 
specific  recovery  needs  of  the  species 
and  serves  as  a  starting  point  for 
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identifying  areas  essential  to  the 
conservation  of  the  toad.  Those  drainage 
basins  identified  in  the  final  recovery 
plan  as  areas  necessary  to  achieve 
arroyo  toad  recovery  are  generally 
reflected  in  this  final  critical  habitat 
designation. 

The  recovery  strategy  for  the  arroyo 
toad  focuses  on  providing  sufficient 
breeding  and  upland  habitat  to  maintain 
self-sustaining  populations  and 
metapopulations  of  arroyo  toads  across 
the  historic  range  of  the  species  in 
California.  To  recover  the  arroyo  toad  to 
the  point  where  it  can  be  downlisted  or 
delisted,  it  is  essential  to  preserve  the 
species'  genetic  diversity  as  well  as  the 
variety  of  ecological  enviroiunents  in 
which  it  has  persisted. 

We  are  designating  critical  habitat  on 
lands  that  are  considered  essential  to 
the  conservation  of  the  arroyo  toad. 
Using  the  recovery  plan  for  guidance, 
we  determined  an  area  was  essential  if 
it  had  one  or  more  of  the  following 
characteristics:  (1)  supports  a 


substantial  core  population  of  arroyo 
toads;  (2)  supports  at  least  a  small  toad 
population  and  possesses  favorable 
habitat  conditions  for  population 
expansion  and  persistence;  (3)  suitable 
habitat  situated  in  a  location  that 
appears  to  be  crucial  for  maintaining  the 
viability  of  a  larger  metapopulation;  (4) 
occupied  habitat  on  the  periphery  of  the 
arroyo  toad's  geographic  range;  and  (5) 
occupied  habitat  in  atypical  or 
underrepresented  ecological 
environments  (e.g.,  high  elevation  or 
desert-edge  popidations).  These  areas 
have  the  primary  constituent  elements 
described  above. 

Areas  supporting  core  populations  or 
that  have  the  potential  to  support  large 
populations  are  essential  because  they 
represent  the  foimdation  for  continued 
persistence  of  the  species.  Furthermore, 
some  habitat  areas  that  would  not  be 
considered  essential  if  geographically 
isolated  are  in  fact  essential  when 
situated  in  locations  where  they 


facilitate  continued  connectivity 
between  surrounding  populations  or 
play  a  significant  role  in  maintaining 
metapopulation  viability  (e.g.,  by 
providing  additional  areas  of  occupancy 
that  provide  resilience  to  periodic 
extirpations  of  adjacent  habitat  patches). 
Populations  on  the  periphery  of  the 
species  range  or  in  atypical  ecological 
enviromnents  are  important  for 
maintaining  the  genetic  diversity  of  the 
species  which  could  be  essential  to 
evolutionary  adaptation  to  changing 
climatic  and  environmental  conditions. 

Arroyo  toads  are  foimd  in  a  variety  of 
ecologically  and  geographically  distinct 
areas.  In  order  to  preserve  this  diversity, 
the  recovery  plan  identifies  three 
recovery  luiits — Northern,  Southern, 
and  Desert — ^that  reflect  distinct 
ecological  and  geographic  regions 
within  the  range  of  the  species.  The 
recovery  units  as  identified  in  the  final 
recovery  plan  are  provided  for  reference 
in  Table  1. 


Table  1  .—Recovery  Units  for  the  Arroyo  Toad 


Northern  Unit 


San  Antonio  River,  Monterey  County 

Sisquoc  River  and  tributaries,  Santa  Bart>ara  County 

Upper  Santa  Ynez  River  Basin  (Indian,  Mono,  Agua  Caliente),  Santa  Barbara  County 

Sespe  Creek,  Ventura  County 

Piru  Creek  (Upper  and  Lower),  Ventura  and  Los  Angeles  counties 

Upper  Santa  Clara  River  Basin,  Los  Angeles  County 

Upper  Los  Angeles  Basin:  (Big  Tujunga,  tributaries,  Arroyo  Seco),  Los  Angeles  County 


Southern  Unit 


Santiago  Creek,  Orange  County 

San  Jacinto  River  and  Bautista  Creek,  Riverside  County 

San  Juan  basin  and  Trabuco  Creeks,  Orange  and  Riverside  counties 

San  Mateo  and  San  Onofre  Creek  basins,  San  Diego  and  Orange  counties 

Lower  Santa  Margarita  basin  (De  Luz,  Roblar,  and  Sandia  Creeks),  San  Diego  County 

Upper  Santa  Margarita  basin  (Temecula  Creek,  Arroyo  Seco),  Riverside  and  San  Diego  Counties 

Lower  and  Middle  San  Luis  Rey  t>asin  (below  Lake  Henshaw),  San  Diego  County 

Upper  San  Luis  Rey  basin  (atx)ve  Lake  Henshaw),  San  Diego  County 

Santa  Ysabel  Creek,  San  Diego  County 

San  Diego  basin  (including  San  Vicente  Creek),  San  Diego  County 

Sweetwater  River  basin  (including  Viejas,  Peterson  Creeks),  San  Diego  County 

Cottonwood  Creek  basin,  San  Diego  County 


DeeertUntt 


Little  Rock  Creek,  Los  Angeles  County 

Upper  Mojave  River  basin  (Mojave,  Deep,  Horsethiet,  Little  Horsethief),  San  Bernardino  County 

Whitewater  River  basin.  Riverside  County 


To  identify  and  map  areas  essential  to 
me  conservation  of  the  species,  we  used 
the  characteristics  of  essential  habitat 
described  above,  data  on  knov\m  arroyo 
toad  locations,  and  criteria  in  the 
recovery  plan  for  reclassification  of  the 
species.  Spatial  data  on  stream  gradients 
were  used  to  determine  the  extent  of 
suitable  breeding  habitat  in  these  areas. 
Stream  reaches  containing  suitable 


breeding  habitat  are  often  patchily 
distributed  and  interspersed  with  higher 
gradient  segments.  These  interspersed 
high-gradient  segments  were  included 
in  the  mapped  essential  stream  reaches 
because  of  their  proximity  to  suitable 
breeding  habitat  and  their  importance  in 
facilitating  movement  between  breeding 
sites. 


To  delineate  essential  upland  habitat 
areas,  we  used  a  GIS-based  modeling 
procedure  to  identify  alluvial  terraces 
and  valley  bottomlands  adjacent  to  the 
previously  identified  essential  stream 
reaches.  Lacking  spatially  explicit  data 
on  geomorphology,  elevation  above  the 
stream  channel  was  used  as  an  indicator 
of  the  extent  of  alluvial  habitat.  After 
some  experimentation,  we  determined 
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that  areas  up  to  25  m  (80  ft]  in  elevation 
above  the  stream  channel  were  most 
likely  to  contain  the  primary  constituent 
upland  habitat  elements  that  are 
essential  to  arroyo  toads.  In  extremely 
flat  areas  we  recognized  that  there  is 
likely  a  distance  from  the  stream 
channel  beyond  which  arroyo  toads 
seldom  travel,  so  we  truncated  the 
upland  habitat  delineation  at  a  distance 
of  1.5  km  (0.9  mi)  if  the  25-m  elevation 
limit  had  not  yet  been  reached.  This 
distance  is  based  on  reported 
observations  of  arroyo  toads  at  least  1.2 
km  from  the  uplandyriparian  ecotone 
(Holland  and  Sisk  2000).  As  it  turned 
out,  the  25-m  elevation  limit  was 
reached  at  distances  less  than  1.5  km 
from  the  mapped  stream  channel  along 
more  than  99  percent  of  the  stream 
reaches,  so  the  distance  limit  rarely  was 
a  factor. 

This  GIS-ba$ed  modeling  technique 
was  effective  at  captxuing  alluvial  areas 
associated  with  river  valleys.  Thus,  the 
width  of  the  upland  component  of 
critical  habitat  varies  based  on 
topography.  The  habitat  widens  in 
broad  alluvial  valleys  and  narrows  in 
places  where  streams  run  through 
constricted  canyons  or  between 
siuTounding  hills. 

The  boundaries  of  critical  habitat  in 
each  drainage  are  mapped  as  contiguous 
blocks  of  250-m-by-250  m  cells  that 
conform  to  a  Universal  Transverse 
Mercator  (UTM)  grid.  We  evaluated  the 
effectiveness  of  this  approach  by 
overlaying  known  arroyo  toad  locations 
on  these  habitat  boundaries  and 
calculating  the  percent  encompassed. 
More  than  95  percent  of  all  known 
locations  fell  within  the  critical  habitat 
boundaries.  However,  the  vast  majority 
of  known  locations  come  from  stream 
surveys  done  diuing  the  breeding 
season  and  thus  are  detections  of  toads 
in  breeding  habitat.  To  more  rigorously 


evaluate  the  critical  habitat  model,  we 
assessed  its  effectiveness  at  capturing 
documented  toad  locations  from  the  one 
available  study  that  focused  specifically 
on  surveying  toads  in  upland  habitats. 
Holland  and  Sisk  (2000)  established 
extensive  pitfall  trap  arrays  at  cuscrete 
distances  bom  two  stream  coiu^es  and 
operated  these  arrays  at  various  periods 
throughout  the  year.  They  had  466 
capt\ues  of  arroyo  toads,  35  (7.5 
percent)  of  which  were  identified  as 
being  in  upland  areas.  Those  toads  were 
captiued  at  distances  that  ranged  from 
15  to  1,175  m  bom  the  upland-riparian 
ecotone  (boimdary)  (Holland  and  Sisk 
2000).  For  the  two  areas  sampled  in  this 
study,  our  modeled  critical  habitat 
boimdaries  encompassed  88  percent  of 
the  pitfall  trapping  stations  where 
arroyo  toads  were  detected. 

To  identify  critical  habitat  imits,  we 
first  examined  those  lands  under 
Federal  jurisdiction.  Those  lands 
include  areas  managed  by  the 
Department  of  Defense  (DOD),  the 
Forest  Service,  the  Bureau  of  Land 
Management  (BLM),  the  Army  (3orps  of 
Engineers  (Army  Corps),  and  the 
Service.  We  also  considered  the  existing 
status  of  non-Federal  eind  private  lands 
in  designating  areas  as  critical  habitat. 
Section  10(a)(1)(B)  of  the  Act  authorizes 
us  to  issue  permits  for  the  take  of  listed 
species  incidental  to  otherwise  lawful 
activities.  An  incidental  take  permit 
application  must  be  supported  by  a 
habitat  conservation  plan  (HCP)  that 
identifies  conservation  measiues  that 
the  permittee  agrees  to  implement  for 
the  species  to  minimize  and  mitigate  the 
impacts  of  the  requested  incidental  take. 
With  one  exception,  non-Federal  public 
lands  and  private  lands  that  are  covered 
by  an  existing  operative  HCP  and 
executed  implementation  agreement 
(lA)  for  arroyo  toads  under  section 
10(a)(1)(B)  of  the  Act  are  not  designated 


as  critical  habitat  because  the  benefits  of 
exclusion  outweigh  the  benefits  of 
inclusion  as  discussed  in  section  4(b)(2) 
of  the  Act. 

We  are  including  portions  of  the 
Soboba,  Pala,  Rincon,  Capitan  Grande, 
Viejas,  and  Sycuan  Indian  Reservations 
because  they  all  contain  areas  of  high- 
quality  habitat  within  units  that  are 
essential  to  the  conservation  of  arroyo 
toads.  We  have  coordinated  with  the 
respective  Tribes  on  this  designation 
under  the  guidance  of  the  President's 
memorandiun  of  April  29,  1994, 
"(Jovemment-to-CJovemment  Relations 
with  Native  American  Tribal 
Ck)vemments"  (59  FR  22951),  E.O. 
13175,  and  512  DM  2,  which  requires  us 
to  coordinate  with  federally  recognized 
Tribes  on  a  CJovemment-to-Govemment 
basis. 

In  defining  critical  habitat  boimdaries, 
we  made  an  effort  to  exclude  all 
developed  areas,  such  as  towns,  housing 
developments,  and  other  lands  unlikely 
to  contain  primary  constituent  elements 
essential  for  arroyo  toad  conservation. 
Chu  250-meter  UTM  grid  minimvun 
mapping  imit  was  designed  to  minimize 
the  amount  of  development  along  the 
urban  edge  included  in  our  designation. 
However,  this  minimum  mapping  imit 
does  not  exclude  all  developed  areas, 
such  as  buildings,  aqueducts,  railroads, 
airports,  and  other  lands  unlikely  to 
contain  the  primary  constituent 
elements.  Federal  actions  limited  to 
these  areas  would  not  trigger  a  section 
7  consultation,  unless  they  affect  the 
species  and/or  the  primary  constituent 
elements  in  adjacent  critical  habitat. 

Critical  Habitat  Designation 

The  approximate  area  encompassing 
the  designated  critical  habitat  by  county 
and  land  ownership  is  shown  in  Table 
2. 


Table  2.— Approximate  Critical  Habitat  in  Hectares  (ha)  (Acres  (ac))  by  County  and  Land  Ownership 

(Area  estimates  reflect  critical  habitat  unit  boundaries,  not  ttie  primary  constituent  elements  wittiin] 


Coiinly 

Forest  Sennce 

BLM 

FWS 

MJWary 

State/Local 

Trit>al 

Private 

Tote! 

Monterey 

Santa  Barbara 

0 

3.415  ha 
(8.440  ac) 
4.060  ha 
(10,090  ac) 
4.505  ha 
(11,130  ac) 
1.130  ha 
(2,/90  ac) 
970  ha 
(2.400  ac) 
325  ha 
(815  ac) 
5.745  ha 
(14,190  ac) 

0 

0 

0 

10  ha 
(30  ac) 
80  ha 
(200  ac) 
620  ha 
(1.530ac) 
0 

230  ha 
(575  ac) 

0 

0 

0 

0 

0 

0 

0 

345  ha 
(860  ac) 

2.900  ha 
(7,170  ac) 
0 

0 

0 

925  ha 
(2.290  ac) 
0 

30  ha 
(75  ac) 
1.325  ha 
(3.270  ac) 

0 
0 
0 

20  ha 

(45  ac) 
540  ha 
(1.330  ac) 
90  ha 
(22Uac) 
1.090  ha 
(2.700  ac) 
2380  ha 
(5870  ac) 

0 

0 

0 

0 

0 

155  ha 
(390  ac) 
0 

1.565  ha 
(3.870  ac) 

20  ha 
(50  ac) 
2.365  ha 
(5.830  ac) 
360  ha 
(900  ac) 
3525  ha 
(8705  ac) 
4,010  ha 
(9,910  ac) 
4,360  ha 
(10.785  ac) 
3,375  ha 
(8.330  ac) 
23.290  ha 
(57,570  ac) 

2.920  ha 
(7,220  ac) 
5,780  ha 
(14,270  ac) 
4,440  ha 
(10,990  ac) 
8,060  ha 
(19,910  ac) 
6,685  ha   . 
(16,520  ac) 
6,195  ha 
(15.325  ac) 
4,820  ha 
(1 1,920  ac) 
34.880  ha 
(86,205  ac) 

Ventura  

Los  Angelas 

San  BerruudRV)  . 

Riverside 

Orange  

San  Otego 

Total 

20.170  ha 
(49.855  ac) 

940  ha 
(2.336  ac) 

345  ha 
(860  ac) 

5.180  ha 
(12.805  ac) 

4120  ha 
(10.165  ac) 

1.720  ha 
(4.260  ac) 

41.305  ha 
(102.080  ac) 

73.780  ha 
(182.360  ac) 
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Critical  habitat  includes  arroyo  toad 
habitat  throughout  the  species'  range  in 
the  United  States  (i.e.,  Monterey,  Santa 
Barbara,  Ventura,  Los  Angeles, 
Riverside,  San  Bernardino,  Orange,  and 
San  Diego  Counties,  California).  Lands 
designated  are  under  private,  local 
agency,  coimty,  State,  Tribal,  and 
Federal  ownership.  Lands  designated  as 
critical  habitat  have  been  divided  into 
22  Critical  Habitat  Units.  A  brief 
description  of  each  imit,  and  reasons 
why  they  are  essential  for  the 
conservation  of  the  arroyo  toad,  are 
presented  below.  The  luiits  are  generally 
based  on  geographically  distinct  river 
basins.  In  several  instances,  a  river  basin 
has  been  broken  into  two  or  more  units 
based  on  human  or  natiiral  landscape 
features  that  effectively  separate 
portions  of  the  basin  (e.g.,  a  large 
reservoir  or  gorge).  Based  on 
observations  recorded  since  1985,  each 
of  these  units  is  now  occupied  by  arroyo 
toads. 

Jennings  and  Hayes  (1994)  estimate 
that  arroyo  toads  have  lost  76  percent  of 
their  historic  habitat.  Although  the 
linear  measiue  of  historically  occupied 
streams  may  not  be  four  times  what  is 
ciurently  occupied,  it  is  clear  from 
museum  records  and  data  on  extant 
populations  that  the  habitats  capable  of 
supporting  large  numbers  of  arroyo 
toads  have  decreased  dramatically  in 
the  last  100  years.  The  reaches  that 
typically  support  or  historically 
supported  the  highest  densities  of  toads 
are  those  in  the  lower  and  middle 
portions  of  river  basins,  typically 
associated  with  third  order  or  larger 
streams.  Many  of  those  reaches  have 
been  lost  to  or  degraded  by  luban 
development,  intensive  agricultiue. 
water  diversions,  sand  and  gravel 
mining  operations,  and  reservoirs.  For 
these  reasons,  we  believe  all  of  the  areas 
we  are  designating  may  require  special 
management  considerations  or 
protection. 

Northern  Recovery  Unit 

The  following  seven  critical  habitat 
imits  are  located  in  the  Northern 
Recovery  Unit  for  the  arroyo  toad,  as 
discussed  in  the  final  recovery  plan. 
Most  of  the  lands  are  Federally  owned, 
and  management  needs  are  being 
addressed  through  the  section  7 
consultation  process  and  the 
development  of  management  plans  and 
conservation  strategies.  Because  the 
remaining  toad  populations  have  been 
reduced  in  size,  and  the  habitat 
fragmented  by  road  construction,  dams, 
agriculture,  and  urbanization,  it  is 
essential  to  protect  them  to  reduce 
further  loss  of  genetic  diversity  and 
safeguard  against  the  loss  of  any  one 


population  due  to  random  natvual  or 
hmnan-caused  events. 

Unit  1:  San  Antonio  River,  Monterey 
County 

Unit  1  consists  of  the  San  Antonio 
River  and  adjacent  uplands,  from  about 
3  km  (2  mi)  upstream  of  the  confluence 
with  Mission  Creek  downstream  to  San 
Antonio  Reservoir,  a  distance  of  about 
27  km  (17  mi),  and  includes  portions  of 
Mission  (Hreek  and  other  tributaries.  The 
luiit  encompasses  approximately  2,920 
ha  (7,220  ac),  more  than  99  percent  of 
which  is  on  the  Fort  Himter  Liggett 
Military  Reservation.  This  is  the 
northernmost  known  population  of 
arroyo  toads  and  is  approximately  160 
km  (100  mi)  north  of  the  nearest 
documented  extant  population.  The 
protection  and  recovery  of  this  area  are 
essential  to  maintain  the  complete 
genetic  variability  of  the  species  and  the 
full  range  of  ecological  settings  within 
which  it  is  found. 

Unit  2:  Sisquoc  River,  Santa  Barbara 
County 

Unit  2  consists  of  44  km  (27  mi)  of  the 
Sisquoc  River  and  adjacent  uplands, 
from  Sycamore  Clampground 
downstream  to  just  below  the 
confluence  with  La  Brea  Creek.  The  unit 
encompasses  approximately  3,^85  ha 
(8,360  ac),  of  which  56  percent  is 
private  land  and  43  percent  is  within 
the  Los  Padres  National  Forest.  Upper 
stretches  of  the  river  are  within  the 
National  Forest  and  mostly  within  the 
San  Rafael  Wilderness  Area.  Below  the 
National  Forest  boiuidary,  the  river  and 
adjacent  uplands  are  on  private  lands. 
This  long,  unregulated  stream  is 
occupied  arroyo  toad  habitat  and  is  one 
of  the  few  remaining  major  rivers  in 
southern  California  with  a  natiual  flow 
regime.  This  area  is  essential  to 
maintaining  genetic  diversity  of  the 
species.  The  protection  of  this 
population  is  essential  as  it  is  a  core 
population.  Arroyo  toads  from  this 
population  may  be  a  suitable  source  for 
the  reestablishment  of  populations 
outside  critical  habitat  on  the  upper 
Salinas  River,  if  appropriate  habitat  can 
be  identified  and  protected. 

Unit  3:  Upper  Santa  Ynez  River  Basin, 
Santa  Barbara  County 

Unit  3  is  located  upstream  of  Gibraltar 
Reservoir  and  incorporates  portions  of 
the  upp^  Santa  Ynez  River,  Indian 
Creek,  Mono  Creek,  and  adjacent 
uplands.  The  unit  encompasses 
approximately  2,395  ha  (5,910  ac) 
within  the  boundaries  of  Los  Padres 
National  Forest;  81  percent  is  on 
National  Forest  lands  and  19  percent  is 
on  private  inholdings.  Designated 


portions  of  the  upper  Santa  Ynez  River 
extend  16  km  (10  mi)  from  Jameson 
Reservoir  downstream  to  Gibraltar 
Reservoir.  Indian  Creek  is  designated 
from  the  Buckthorn  Creek  confluence 
down  to  the  Mono  Debris  Dam,  a 
distance  of  8  km  (5  mi).  Mono  Oeek  and 
associated  uplands  are  designated  for  12 
km  (7.5  mi)  bom  the  first  imnamed 
stream  below  The  Narrows  to  its 
confluence  with  the  Santa  Ynez  River. 
This  area  is  essential  to  maintaining 
genetic  diversity  of  the  species.  A 
substantial  and  well-studied  arroyo  toad 
population  occurs  in  this  area  (Sweet 
1992, 1993).  h  is  likely  the  remnant  of 
a  much  larger  population  that 
historically  extended  downstream 
below  what  is  now  Lake  (Dachuma  and 
upstream  into  the  area  occupied  by 
Jameson  Reservoir.  This  area  has 
favorable  habitat  conditions  for 
population  expansion  and  persistence; 
with  the  reduction  of  threats  through 
management,  this  area  should  support  a 
larger  arroyo  toad  population. 

Unit  4:  Sespe  Creek,  Ventura  County 

Unit  4  includes  35  km  (22  mi)  of 
Sespe  Creek  and  adjacent  uplands,  bom 
the  lower  end  of  Sespe  (}orge  (elevation 
approximately  1,075  m  (3,530  ft)) 
downstream  to  the  confluence  with 
Alder  Cjeek.  The  unit  encompasses 
approximately  2,340  ha  (5,800  ac),  of 
which  94  percent  is  on  the  Los  Padres 
National  Forest  and  the  remainder  is  in 
private  inholdings.  A  substantial  arroyo 
toad  population  occiu^  in  this  unit 
(Service  1999)  along  an  imdammed 
stream  in  a  watershed  that  is 
predominately  National  Forest  land. 
This  area  is  essential  to  maintaining 
genetic  diversity  of  the  species.  It  is  a 
core  population  that  can  be  expanded 
with  appropriate  management.  In  all 
likelihood,  arroyo  toad  populations  in 
units  4,  5,  and  6  historically  were  part 
of  a  large  Santa  Clara  River  Basin 
metapopulation.  Ecologically,  these 
units  provided  a  link  between  the  more 
coastal  populations  on  the  Sisquoc  and 
Santa  Ynez  rivers,  and  populations  in 
the  Desert  Recovery  Unit.  Substantial 
barriers  to  toad  movement  now  exist 
between  these  units,  including  dams, 
agriculture,  and  luhan  development. 

Unit  5:  Pirn  Creek,  Ventura  and  Los 
Angeles  counties 

Unit  5  includes  Piru  Creek  and 
adjacent  uplands  from  the  confluence 
with  Lockwood  Oeek  downstream  to 
Pyramid  Reservoir  (Subunit  5a),  and 
&t)m  Pyramid  Dam  downstream  to  Lake 
Piru  (Subiuiit  5b).  Subimit  5b  also 
includes  Agua  Blanca  Oeek  from 
Devil's  Gateway  downstream  to  the 
confluence  with  Piru  Creek.  The  unit 
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encompasses  approximately  2,975  ha 
(7,345  ac),  92  percent  of  which  is  within 
the  Los  Padres  and  Angeles  National 
Forests,  with  the  remaining  on  private 
inholdings.  A  substantial  arroyo  toad 
population  occurs  in  this  unit  (Service 
1999),  although  much  of  the  historical 
arroyo  toad  habitat  in  the  area  is  now 
inundated  by  the  two  reservoirs,  this 
population  should  expand  and  become 
more  stable,  with  appropriate 
management.  Protection  and  recovery  of 
this  population  is  essential  to  maintain 
the  range  of  ecological  settings  from  the 
coast  to  the  desert. 

Unit  6:  Upper  Santa  Clara  River  Basin, 
Los  Angeles  County 

Unit  6  includes  portions  of  Castaic 
and  San  Francisquito  Creeks  and 
adjacent  uplands.  The  unit  encompasses 
approximately  3,360  ha  (8,305  ac),  of 
which  68  percent  is  private  land  and  30 
percent  is  within  the  Angeles  National 
Forest.  Subunit  6a  includes  Castaic 
Creek  from  Bear  Canyon  downstream  to 
Castaic  Lake  and  Fish  Creek  from 
Cienaga  Spring  to  the  confluence  with 
Castaic  Creek.  Subunit  6b  includes 
Castaic  Creek  below  Castaic  Lake  to  the 
confluence  with  the  Santa  Clara  River. 
Subunit  6c  includes  San  Francisquito 
Creek  from  Bee  Canyon  to  the  southern 
end  of  section  34  in  township  5  N,  range 
16  W.  Arroyo  toads  are  found  on  Castaic 
Creek  both  above  and  below  the 
reservoir,  and  recent  surveys  have  found 
evidence  of  the  species  on  San 
Francisquito  Creek.  The  arroyo  toad 
population  on  Castaic  has  expanded  in 
recent  years  with  changes  in 
management,  and  San  Francisquito 
Creek  offers  an  excellent  opportunity  for 
further  expansion.  With  appropriate 
management  of  nonnative  plants  and 
animals  and  habitat  rehabilitation,  the 
stability  of  the  Upper  Santa  Clara  River 
basin  arroyo  toad  population  should 
increase  substantially.  The  Santa  Clara 
River,  as  managed  imder  the  Natural 
River  Management  Plan  (Valencia 
Company  1998)  and  associated 
conservation  easements,  is  essential 
because  it  serves  as  a  dispersal  corridor 
for  arroyo  toads  between  Castaic  Creek 
and  San  Francisquito  Creek.  This  is  the 
easternmost  population  in  the  Northern 
Recovery  Unit,  and  as  such  provides  the 
final  link  in  the  range  of  ecological 
settings  for  this  recovery  imit. 

Unit  7:  Upper  Los  Angeles  River  Basin, 
Los  Angein  County 

Unit  7  includes  portions  of  Big 
Tujimga,  Mill,  Alder,  and  Arroyo  Seco 
creeks,  and  adjacent  uplands.  The  unit 
encompasses  approximately  3,225  ha 
(7,970  ac),  of  wldch  62  percent  is  within 
the  Angeles  National  Forest  and  38 


percent  is  private  land.  Subunit  7a 
includes  19  km  (11.8  mi)  of  Big  Tujunga 
Creek  from  below  Big  Tujunga  Dam 
downstream  to  Hansen  Lake.  Subiuiit  7b 
encompasses:  (1)  approximately  13  km 
(8  mi)  of  upper  Big  Tujimga  Creek  &t)m 
immediately  above  Big  Tujunga 
Reservoir  upstream  to  2  km  (1.2  mi) 
above  the  confluence  with  Alder  Creek, 

(2)  almost  6  km  (3.7  mi)  of  Mill  Creek 
bom  the  Monte  Cristo  Creek  confluence 
downstream  to  Big  Tujunga  Creek,  and 

(3)  3  km  (1 .9  mi)  of  Alder  Creek  from 
the  Mule  Fork  confluence  downstream 
to  Big  Tujunga  Creek.  Subunit  7c 
includes  9.5  km  (6  mi)  Arroyo  Seco 
Creek  from  the  Long  Canyon  confluence 
downstream  to  the  upper  end  of  Devil's 
Gate  Reservoir. 

Arroyo  toads  have  recently  been 
documented  (in  the  last  5  years)  in  each 
of  these  drainages  and,  collectively,  they 
represent  the  only  significant  known 
popidation  remaining  in  the  coastal 
foothills  of  the  San  Gabriel  Mountains. 
This  unit  is  essential  primarily  because 
it  is  occupied  and  contains  favorable 
habitat  conditions  for  major  population 
increases,  particularly  if  the  timing  of 
water  releases  from  Big  Tujunga  Dam 
can  be  adjusted  to  restore  the  seasonal 
habitat  conditions  necessary  for 
successful  arroyo  toad  breeding.  In 
addition,  populations  in  Alder,  Mill, 
and  Arroyo  Seco  creeks  extend  into 
high-elevation  environments  that  are 
atypical  for  the  arroyo  toad  and  may  be 
important  to  maintaining  genetic 
diversity. 

Soutliem  Recovery  Unit 

The  following  12  critical  habitat  units 
are  located  in  the  Southern  Recovery 
Unit  for  the  arroyo  toad,  as  discussed  in 
the  final  recovery  plan.  Arroyo  toads 
probably  occiured  in  and  along  the 
coastal  plain  portions  of  all  the  streams 
in  this  imit,  but  are  now  found  on  the 
coastal  plain  only  in  imits  8, 10, 11,  and 
12. 

Unit  8:  Santiago  Creek,  Orange  County 

Unit  8  is  located  just  above  Irvine 
Lake  where  Black  Star,  Baker,  and 
Silverado  creeks  join  Santiago  Creek. 
The  unit  encompasses  approximately 
500  ha  (1,235  ac),  99  percent  of  which 
is  private  land;  the  remainder  is  within 
the  Cleveland  National  Forest.  A  3  km 
(1.9  mi)  stretch  of  Black  Star  Creek  and 
associated  uplands  are  designated  from 
near  the  southwest  comer  of  Section  30 
(T4S,  R7W)  downstream  to  Santiago 
Creek.  A  3.5  km  (2.2  mi)  stretch  of  lower 
Baker  Canyon  is  also  included,  as  is 
approximately  1  km  of  Santiago  Creek. 
This  imit  is  predominantly  within  the 
North  Ranch  Policy  Plan  Area  within 
the  Orange  County  Central-Coastal 


NCCP/HCP.  As  discussed  in  more  detail 
below,  there  is  not  yet  an  approved 
Implementing  Agreement  or  section  10 
(a)(1)(B)  permit  for  the  take  of  arroyo 
toads  in  the  North  Ranch  Policy  Plan 
Area,  so  we  are  including  it  in  this  final 
critical  habitat  designation.  As  an 
artifact  of  the  mapping  imit  size  used  to 
designate  critical  habitat  for  the  arroyo 
toad  within  the  North  Ranch  Policy  Plan 
area,  a  small  portion  of  the  Orange 
County  Central-Coastal  NCCP/HCP 
where  take  of  the  arroyo  toad  has  been 
authorized  is  within  the  boundaries  of 
this  critical  habitat  unit.  However,  due 
to  the  conservation  assurances  and  take 
authorization  provided  for  the  arroyo 
toad  in  this  portion  of  the  critical 
habitat  unit,  we  hereby  exclude  it  from 
designation  as  critical  habitat. 

With  the  current  status  of  arroyo  toads 
in  this  unit  is  poorly  known,  they  were 
observed  in  lower  Baker  Canyon  in  1985 
(Robert  Fisher,  USGS,  pers.  comm. 
1999).  Surveys  performed  along 
Santiago  Creek  in  1997  failed  to  detect 
arroyo  toads  (Harmsworth  Associates 
1998),  and  reportedly  no  arroyo  toads 
were  detected  during  year  2000  surveys 
of  Irvine  Company  land  within  this  unit 
(Adrian  Wolf,  pers.  comm.  2000). 
However,  high-quality  habitat  still  exists 
in  this  area  (e.g..  Baker  Canyon)  that 
likely  was  not  covered  in  recent  survey 
efforts. 

Unit  8  is  considered  essential  because 
habitat  conditions  are  favorable  for 
population  expansion  and  long-term 
persistence.  Maintaining  a  population  in 
this  unit  should  also  enhance  the 
viability  of  the  larger  arroyo  toad 
metapopulation  that  extends  across  the 
lower  slopes  of  the  Santa  Ana 
Mountains  from  Santiago  Creek  to  San 
Mateo  Creek  (crossing  into  Units  10  and 
11).  We  think  there  are  opportunities  for 
movement  of  individuals  between 
occupied  drainages  in  this  area,  which 
would  positively  influence  populations 
in  each  drainage. 

Unit  9:  San  Jacinto  River  and  Bautista 
Creek,  Riverside  County 

Unit  9  includes  portions  of  the  San 
Jacinto  River,  Indian  Creek,  Bautista 
Creek,  and  adjacent  uplands,  east  of  the 
town  of  Hemet.  The  unit  encompasses 
approximately  1,710  ha  (4,220  ac),  of 
which  60  percent  is  private  land,  22 
percent  is  within  the  San  Bernardino 
National  Forest,  9  percent  is  within  the 
Soboba  Indian  Reservation,  and  the 
remaining  9  percent  \s  on  other  Federal 
or  State  owned  lands.  Subunit  9a  covers 
11  km  (6.8  mi)  of  the  San  Jacinto  River 
bom  the  Sand  Canyon  confluence 
downstream  to  just  below  the 
confluence  with  Indian  Creek  and  also 
includes  the  lower  1  km  (0.6  mi)  of 
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Indian  Creek.  Subunit  9b  covers  11  km 
(6.8  mi)  of  Bautista  Creek  from  near  the 
middle  of  section  20  (T6S,  R2E) 
downstream  to  near  the  middle  of 
section  27  (T5S,  RlE),  where  the  stream 
enters  a  debris  basin.  In  the  proposal, 
we  stated  that  while  the  current  status 
of  arroyo  toads  in  this  unit  is  poorly 
known,  there  are  historic  records  from 
the  1970s  and  high  quality  habitat  still 
exists  in  the  area.  Surveys  conducted  in 
the  summer  of  2000  confirmed  the 
existence  of  arroyo  toad  populations  on 
Bautista  Creek  (Lisa  Lyren,  USGS,  in  Hit. 
2000)  and  the  San  Jacinto  River  (Brock 
Ortega,  Dudek  &  Associates,  pers. 
conun.  2000)  within  the  San  Bernardino 
National  Forest.  These  populations 
likely  extend  downstream  onto  private 
and  tribal  lands. 

Approximately  155  ha  (390  ac)  of  the 
Soboba  Indian  Reservation  are  included 
in  this  unit.  High  quality  arroyo  toad 
habitat  exists  within  the  reservation 
along  lower  Indian  Creek  to  its 
confluence  with  the  San  Jacinto  River. 
It  is  important  to  maintaining  the 
integrity  of  the  unit.  Unit  9  is  essential 
for  arroyo  toad  conservation  because  it 
is  occupied  habitat  with  favorable 
conditions  for  population  persistence  in 
an  area  that  is  on  the  southeastern 
periphery  of  the  species  range. 
Decidedly  isolated  from  other  known 
populations,  this  is  a  substantial  patch 
of  suitable  habitat  which  supports  a 
population  that  is  important  for  genetic 
diversity  and  has  a  high  likelyhood  of 
persistence. 

Unit  10:  San  Juan  and  Trabuco  Creeks, 
Orange  and  Riverside  counties 

Unit  10  includes  portions  of  San  Juan 
Creek,  Bell  Canyon,  Trabuco  Creek,  and 
adjacent  uplands.  The  unit  encompasses 
approximately  3,745  ha  (9,270  ac),  of 
which  56  percent  is  private  land,  29 
percent  is  Orange  County  park  land 
(Caspers  Wilderness  Park  and  O'Neill 
Regional  Park),  and  15  percent  is  on  the 
Cleveland  National  Forest.  Subunit  10a 
covers  approximately  30  km  (18.6  mi)  of 
San  Juan  Creek  from  the  bottom  of 
Decker  Canyon  downstream  to  Interstate 
5  and  includes  about  4  km  (2.5  mi)  of 
Bell  Canyon  from  just  below  Crow 
Canyon  downstream  to  the  confluence 
with  San  Juan  Creek.  Subunit  10b 
covers  approximately  8  km  (5  mi)  of 
Trabuco  Oeek  frt>m  Falls  Canyon 
downstream  to  the  lower  end  of  O'Neill 
County  Park. 

San  Juan  and  Bell  creeks  are  essential 
for  conservation  of  the  arroyo  toad 
because  they  support  a  large  core 
population,  which  is  concentrated 
within  Caspers  Wilderness  Park  and 
private  lands  downstream  (P.  Bloom,  in 
litt.).  The  designated  stretch  of  Trabuco 


Creek  is  considered  essential  because  it 
is  currentiy  occupied  by  arroyo  toads 
(D.  Holland,  pers.  conun.)  and 
conditions  there  are  favorable  for 
population  persistence.  A  population  in 
this  area  should  also  help  maintain 
connectivity  between  toads  in  Santiago 
Creek  to  the  north  and  Bell  Canyon  to 
the  south. 

Unit  11:  San  Mateo  Basin,  San  Diego 
and  Orange  counties 

Unit  11  includes  portions  of  San 
Mateo,  Christianitos,  Talega,  Gabino, 
and  La  Paz  creeks,  and  adjacent 
uplands.  The  unit  encompasses 
approximately  1,820  ha  (4,495  ac),  of 
which  54  percent  is  within  portions  of 
the  Camp  Pendleton  Marine  Corps  Base 
that  are  leased  to  outside  parties  for 
other  land  uses  (i.e.  San  C)nofre  State 
Park  and  agricultural  lands)  and  43 
percent  is  on  private  land.  Portions  of 
Camp  Pendleton  outside  of  the  leased 
lands  are  excluded.  Two  disjunct 
sections  of  San  Mateo  Creek  are 
included:  Subunit  lib  covers 
approximately  2  km  (1.2  nu)  within  the 
Cleveland  National  Forest  near  Devils 
Canyon,  and  subunit  11a  extends  about 
5  km  (3.1  mi)  from  the  Christianitos 
Creek  confluence  doumstream  to  just 
below  Interstate  5.  Portions  of 
Christianitos  Creek  are  designated  from 
just  above  Gabino  Creek  dov^rnstream  to 
the  confluence  with  San  Mateo  Creek. 
Approximately  5  km  (3.1  mi)  of  Gibino 
Creek  upstream  from  its  confluence 
with  Christianitos  Creek  are  designated, 
including  about  1  km  (0.6  mi)  of  La  Paz 
Creek.  The  unit  also  includes 
approximately  7  km  (4.4  mi)  of  Talega 
Creek  upstream  from  its  confluence 
with  Christianitos  Creek  and  beyond  the 
boundaries  of  Camp  Pendleton. 

San  Mateo  and  Christianitos  creeks 
support  large  core  populations  (Holland 
and  Goodman  1998)  and  are  essential  to 
conservation  of  the  species.  An  unusual 
and  potentially  important  aspect  of  this 
unit  is  its  close  proximity  to  the  coast. 
Historically,  there  were  probably  many 
near-coast  populations,  but  few  remain 
due  to  extensive  urbanization  and  river 
channelization.  Distinctive  climatic 
conditions  near  the  coast  may  provide 
different  selective  pressures  on  toads  in 
this  area,  potentially  favoring  specific 
genetic  characteristics. 

Unit  12;  Lower  Santa  Margarita  River, 
San  Diego  County 

Unit  12  includes  approximately  20 
km  (12.4  mi)  of  the  Santa  Margarita 
River  and  adjacent  uplands,  from  the 
lower  end  of  Temecula  Canyon  to  the 
boundary  of  Camp  Pendleton  (Subunit 
12b)  and  almost  4  km  of  De  Luz  Creek 
from  the  town  of  De  Luz  to  the 


boundary  of  Camp  Pendleton  (Subunit 
12 A).  The  unit  encompasses 
approximately  1245  ha  (3075  ac),  of 
which  30  percent  is  within  the 
Fallbrook  Naval  Weapons  Station  and 
70  percent  is  on  private  land.  Land 
within  the  Camp  Pendleton  Marine 
Corps  Base  is  excluded  bom  this  unit 
(see  Discussion  in  Exclusion  Under 
Section  4(b)(2)). 

Recent  surveys  of  the  Santa  Margarita 
River  and  De  Luz  Creek  immediately 
downstream  of  this  unit  have 
documented  what  is  probably  the  largest 
known  population  of  arroyo  toads 
(Holland  and  Goodman  1998).  Portions 
of  these  drainages  within  this  unit  are 
also  occupied  and  considered  essential 
because  they  supplement  and  adjoin  the 
large  population  on  Camp  Pendleton 
and  potentially  provide  cormectivity  to 
populations  in  the  upper  Santa 
Margarita  River  basin. 

Unit  13:  Upper  Santa  Margarita  River 
Basin,  Riverside  and  San  Diego 
counties 

Unit  1 3  is  located  above  Vail  Lake  and 
includes  portions  of  Temecula  Creek, 
Wilson  Creek,  Arroyo  Seco  Creek,  and 
adjacent  uplands.  The  unit  encompasses 
approximately  4,695  ha  (11,610  ac),  of 
which  89  percent  is  private  land  and  10 
percent  is  within  the  Cleveland  National 
Forest.  Approximately  25  km  (15.5  mi) 
of  Temecula  Creek  are  designated  from 
Dodge  Valley  downstream  to  Vail  Lake. 
The  unit  also  includes  6  km  (3.7  mi)  of 
Wilson  Creek  bom  Lancaster  Valley 
down  to  Vail  Lake  and  11  km  (6.8  mi) 
of  Arroyo  Seco  Creek  from  Crosley 
Homestead  dowrn  to  Vail  Lake. 

The  broad,  flat  alluvial  valleys  found 
in  this  unit  contain  high-quality  habitat 
for  arroyo  toads.  The  unit  is  essential 
because  there  are  documented 
occurrences  in  Temecula,  Wilson,  and 
Arroyo  Seco  creeks,  and  habitat 
conditions  are  favorable  for  population 
expansion  and  long-term  persistence. 

Unit  14:  Lower  and  Middle  San  Luis 
Rey  River  Basin,  San  Diego  County 

Unit  14  includes  portions  of  the  San 
Luis  Rey  River  below  Lake  Henshaw 
and  adjacent  uplands,  and  includes 
sections  of  Pala  and  Keys  creeks.  The 
unit  encompasses  approximately  7,470 
ha  (18,455  ac),  of  which  79  percent  is 
private  land  and  18  percent  is  Tribal 
land.  Approximately  48  km  (30  mi)  of 
the  San  Luis  Rey  River  are  designated 
bova  the  western  edge  of  the  La  JoUa 
Indian  Reservation  dov^mstream  to  the 
confluence  with  Guajome  Creek  near  the 
city  of  Oceanside.  It  also  includes 
approximately  5.5  km  (3.4  mi)  of  Pala 
Creek  and  2.7  km  (1.7  mi)  of  Keys  Creek 
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upstream  from  the  confluence  with  the 
San  Luis  Rey  River. 

This  long,  low-elevation  (all  below 
305  m  (1,000  ft)  in  elevation)  unit, 
situated  in  a  broad,  flat  valley,  is 
essential  to  arroyo  toad  conservation 
because  it  supports  a  large  core 
population  that,  provided  threat  factors 
can  be  addressed,  is  capable  of  long- 
term  persistence.  Some  of  the  best 
arroyo  toad  habitat  in  this  unit  occurs 
within  the  Pala  and  Rincon  Indian 
Reservations. 

The  San  Luis  Rey  River  provides 
important  high  quality  habitat  for  the 
arroyo  toad.  However,  intensive 
urbanization  and  agricultiire  near  the 
coast,  and  dams  and  water  diversions  in 
the  upper  end,  have  reduced  habitat 
quality  in  the  upper  and  lower  portions 
of  this  unit.  Approximately  18  percent 
of  the  identified  remaining  suitable 
habitat  along  the  San  Luis  Rey  is  on 
Tribal  land.  The  Pala  and  Rincon 
Reservations  support  broad  alluvial 
floodplains  that  contain  high  quality 
habitat  and  recent  siuveys  have 
documented  a  substantial  arroyo  toad 
concentration  on  both  reservations.  If 
habitats  on  these  reservations  are  lost, 
the  remaining  population  would  be 
highly  fragmented  and  vulnerable  to 
extirpation. 

Unit  15:  Upper  San  Luis  Rey  Basin,  San 
Diego  County 

Unit  15  includes  the  upper  San  Luis 
Rey  River  above  Lake  Henshaw,  two  of 
its  headwater  tributaries,  and  adjacent 
uplands.  The  unit  encompasses 
approximately  4,525  ha  (11,180  ac),  of 
which  80  percent  is  private  land  and  20 
percent  is  within  the  Cleveland  National 
Forest.  This  unit  consists  of  two 
subunits.  Subunit  15a  covers  almost  14 
km  (8.7  mi)  of  the  upper  San  Luis  Rey 
River  from  the  Indian  Flats  area 
downstream  to  the  upper  end  of  Lake 
Henshaw  and  includes  about  12.5  km 
(7.8  mi)  of  Agua  Caliente  Creek  bom  the 
western  edge  of  section  13  (TlOS,  R3E) 
to  the  confluence  with  the  San  Luis  Rey. 
Subunit  15b  includes  approximately  2.5 
km  (1.6  mi)  of  the  West  Fork  of  the  San 
Luis  Rey  River  where  it  runs  through 
Barker  Valley.  Arroyo  toads  occui  in 
each  of  these^lrainages,  with  the  largest 
concentration  found  along  Agua       r 
Caliente  Creek. 

This  unit  is  essential  because  it 
contains  a  imique  assemblage  of  several 
small,  disjunct,  high-elevation 
populations  and  one  large,  core 
population  (on  Agua  Caliente  Creek)  in 
an  area  where  in-stream  and/ or  overland 
dispersal  between  populations  is 
probably  still  possible. 


Unit  16:  SanU  Ysabel  Creek,  San  Diego 
County 

Unit  16  includes  portions  of  Santa 
Ysabel  Creek  and  adjacent  uplands,  and 
includes  portions  of  Santa  Maria  Creek, 
Guejito  Creek,  and  Temescal  Creek 
(Fame  Valley).  The  unit  encompasses 
approximately  4,670  ha  (11,545  ac),  of 
which  87  percent  is  private  land  and  11 
percent  is  within  the  Cleveland  National 
Forest  The  unit  consists  of  three 
subunits.  Subunit  16a  includes 
approximately  13  km  (8  mi)  of  Santa 
Ysabel  Creek  and  adjacent  uplands  from 
Sutherland  Reservoir  downstream  to  the 
western  boundary  of  the  Cleveland 
National  Forest  near  Boden  Canyon 
(which  is  the  eastern  boimdary  of  the 
San  Diego  MSCP  area).  Subunit  16a  also 
includes  approximately  7  km  (4.3  mi)  of 
Temescal  Creek  bom.  the  northern  edge 
of  Pamo  Valley  to  the  confluence  with 
Santa  Ysabel  Creek.  Subunit  16b 
includes  approximately  12  km  (7.5  mi) 
of  Guejito  Creek  from  the  610  m  (2,000 
ft)  elevation  contour  downstream  to  the 
San  Diego  MSCP  boimdary  near  San 
Pasqual  Valley.  Subunit  16c  covers 
approximately  10  km  (6  mi)  of  Santa 
Maria  Creek  from  the  west  side  of 
Ramona  to  the  San  Diego  MSCP 
boundary  near  San  Pasqual  Valley. 

All  of  the  drainages  included  in  this 
unit  are  occupied  by  arroyo  toads,  and 
a  large  population  exists  along  Temescal 
and  Santa  Ysabel  creeks  within  Pamo 
Valley.  This  unit  is  essential  to  arroyo 
toad  conservation  because  it  supports  a 
large  core  population  and  contains 
several  additional  populations  that  can 
remain  viable  and  interconnected.  This 
imit  also  provides  an  important  linkage 
and  genetic  interchange  with  a  core 
arroyo  toad  population  in  San  Pasqual 
Valley,  within  the  San  Diego  MSCP 
area. 

Unit  17:  San  Diego  River/San  Vicente 
Creek,  San  Diego  County 

Unit  17  includes  portions  of  the  San 
Diego  River  and  San  Vicente  Creek  and 
adjacent  uplands.  The  unit  encompasses 
approximately  1,595  ha  (3,935  ac),  of 
which  75  percent  is  private  land,  17 
percent  is  within  the  Cleveland  National 
Forest,  and  6  percent  is  Tribal  land.  The 
unit  is  broken  into  four  subunits — three 
disjimct  sections  of  the  San  Diego  River 
and  one  section  of  San  Vicente  Creek. 
Subimit  17a  includes  approximately  8 
km  (5  mi)  of  the  San  Diego  River  from 
Ritchie  Creek  downstream  to  the  upper 
edge  of  El  Capitan  Reservoir  and 
approximately  1  km  (0.6  mi)  of  lower 
Cedar  Creek.  Subunit  17b  includes  1.5 
km  (0.9  mi)  of  the  San  Diego  River  bom 
El  Capitan  Reservoir  to  El  Monte  County 
ParL  Subunit  17c  covers  almost  7  km 


(4.3  mi)  of  the  San  Diego  River  from 
approximately  2  km  (1.2  mi)  below  El 
Monte  County  Park  downstream  to  the 
confluence  with  San  Vicente  Creek. 
Subunit  17d  includes  3.9  km  (2.4  mi)  of 
San  Vicente  Creek  bom  the  west  side  of 
San  Diego  Country  Estates  downstream 
to  where  the  creek  crosses  Wildcat 
Canyon  Road  (the  MSCP  area 
boundary). 

The  upper  San  Diego  River  and  San 
Vicente  Creek  are  both  occupied  by 
arroyo  toads.  This  unit  is  essential  to 
arroyo  toad  conservation  because  it 
encompasses  several  significant 
populations  and  includes  suitable 
habitat  for  population  expansion,  which 
increases  the  probability  of  long-term 
persistence.  It  also  provides  an 
important  linkage  to  populations 
occurring  within  the  San  Diego  MSCP 
area.  Approximately  100  ha  (245  ac)  of 
the  Capitan  Grande  Indian  Reservation 
at  the  upper  end  of  El  Capitan  Reservoir 
are  included  in  this  unit.  High  quality 
riparian  and  alluvial  terrace  habitats 
occur  within  the  Reservation  and  they 
are  important  portions  of  the  unit. 

Unit  18:  Sweetwater  River  Basin,  San 
Diego  County 

Unit  18  includes  portions  of  the 
Sweetwater  River,  Peterson  Canyon, 
Viejas  Creek,  and  adjacent  uplands.  The 
unit  encompasses  approximately  5,065 
ha  (12,540  ac),  of  which  55  percent  is 
private  land,  22  percent  is  on  California 
State  Park  land,  13  percent  is  within  the 
Cleveland  National  Forest,  and  7 
percent  is  on  the  San  Diego  National 
Wildlife  Refuge.  The  imit  is  broken  into 
four  subimits — three  disjimct  sections  of 
the  Sweetwater  River  and  one  section  of 
Viejas  Creek.  Subunit  18a  covers 
approximately  32  km  (20  mi)  of  the 
Sweetwater  River  fitim  the  top  of  Upper 
Green  Valley  in  Cuyamaca  Rancho  State 
Park  downstream  to  the  San  Diego 
MSCP  area  boimdary.  Subunit  18b 
includes  approximately  1.2  km  (0.7  mi) 
of  the  Sweetwater  River  between  the  . 
MSCP  boundary  and  Loveland  Reservoir 
and  2.4  km  (1.5  mi)  of  Peterson  Canyon 
from  just  east  of  the  Taylor  Creek 
confluence  dov\mstream  to  the  top  of 
Loveland  Reservoir.  Subunit  18c 
encompasses  approximately  26  km  (16 
mi)  of  the  Sweetwater  River,  within  the 
MSCP  boundary,  from  immediately 
below  Loveland  Dam  downstream  to  the 
upper  edge  of  Sweetwater  Reservoir. 
Subunit  18d  covers  3.2  km  (2  mi)  of 
Viejas  Creek  and  associated  uplands 
from  the  western  end  of  Viejas  Valley 
downstream  to  the  Congressional 
boundary  of  the  Cleveland  National 
Forest  (which  is  the  eastern  boundary  of 
the  San  Diego  MSCP  area). 
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The  unit  is  essential  to  arroyo  toad 
conservation  because  it  supports  several 
significant  populations  that  can  remain 
viable,  and  hopefully  interconnected, 
over  the  long-term,  provided  suitable 
habitat  conditions  are  maintained.  The 
unit  includes  approximately  30  ha  (80 
ac)  of  the  Viejas  Indian  Reservation 
along  its  southwestern  boundary,  and  40 
ha  (100  ac)  on  the  south  side  of  the 
Sycuan  Indian  Reservation.  High  quality 
riparian  and  alluvial  terrace  habitats 
occur  along  Viejas  Creek  (Viejas 
Reservation)  and  the  lower  part  of 
Sycuan  Creek  (Sycuan  Reservation) . 

Unit  19:  Cottonwood  Creek  Basin,  San 
Diego  County 

Unit  19  includes  portions  of 
Cottonwood  Creek,  adjacent  uplands, 
and  portions  of  the  following  tributaries: 
Potrero  Creek,  Pine  Valley  Creek,  Scove 
Canyon,  Morena  Creek,  La  Posta  Creek, 
and  Kitchen  Creek.  This  large  unit 
encompasses  approximately  7,990  ha 
(19,740  ac),  of  which  41  percent  is 
within  the  Cleveland  National  Forest,  46 
percent  is  private  land,  and  11  percent 
is  on  land  owned  by  San  Diego  County. 
The  unit  consists  of  four  disjunct 
subunits — two  sections  of  Cottonwood 
Creek  and  two  sections  of  Pine  Valley 
Creek.  Subunit  19a  covers  13  km  (8  mi) 
of  Cottonwood  Creek  bom  Buckman 
Springs  (near  Interstate  8)  downstream 
to  Morena  Reservoir  and  includes 
approximately  6  km  (3.7  mi)  of  La  Posta 
Creek,  6  km  (3.7  mi)  of  Morena  Creek, 
and  2.5  km  (1.6  mi)  of  Kitchen  Creek. 
Subunit  19b  covers  almost  16  km  (9.9 
mi)  of  Cottonwood  Creek  from 
approximately  4  km  (2.5  mi)  below 
Morena  Reservoir  downstream  to  State 
Highway  94  (excluding  Barrett 
Reservoir)  and  includes  15  km  (9.3  mi) 
of  Potrero  Creek  from  approximately  the 
752  m  (2,466  ft)  elevation  benchmark 
downstream  to  the  confluence  with 
Cottonwood  Creek.  Subunit  19c  covers 
about  12  km  (7.5  mi)  of  Pine  Valley 
Creek  from  the  north  edge  of  section  12 
(T15S,  R4E)  downstream  to 
approximately  1  km  (0.6  mi)  south  of 
Interstate  8  and  includes  approximately 
4  km  (2.5  mi)  of  Scove  Canyon  and  1  km 
(0.6  mi)  of  Noble  Creek.  Subunit  19d 
encompasses  13  km  (8  mi)  of  Pine 
Valley  Creek  from  the  Nelson  Canyon 
confluence  downstream  to  Barrett 
Reservoir. 

This  unit  encompasses  a  large  number 
of  distinct  arroyo  toad  occurrences  in  an 
area  where  in-stream  and/or  overland 
dispersal  between  populations  is 
probably  still  possible.  It  also  provides 
an  important  linkage  to  populations 
occurring  within  the  San  Diego  MSCP 
area.  The  unit  is  essential  to  arroyo  toad 
conservation  because  it  encompasses 


several  large,  populations  and  includes 
suitable  habitat  for  population 
expansion,  which  increases  the 
probability  of  long-term  persistence. 

Desert  Recovery  Unit 

The  following  four  critical  habitat 
units  are  in  the  Desert  Recovery  Unit  as 
described  in  the  final  recovery  plan. 
Each  of  these  units  is  isolated  from  each 
other  and  bom  any  other  units,  making 
the  issues  of  inbreeding,  fragmentation, 
and  random  negative  impacts  of  great 
concern.  However,  this  unit  also 
represents  unique  ecological  conditions 
for  arroyo  toads,  and  possibly  harbor 
significant  genetic  diversity. 

Unit  20:  Little  Rock  Creek,  Los  Angeles 
County 

Unit  20  includes  approximately  9.5 
km  (5.9  mi)  of  Little  Rock  Creek  and 
adjacent  uplands,  from  the  South  Fork 
confluence  downstream  to  the  upper 
end  of  Little  Rock  Reservoir  (in  die 
vicinity  of  Rocky  Point  Picnic  Ground), 
and  approximately  1.8  km  (1.1  mi)  of 
Santiago  Creek  and  adjacent  uplands 
upstream  from  the  confluence  with 
Little  Rock  Creek.  The  unit  encompasses 
approximately  600  ha  (1,480  ac),  all  of 
which  is  within  the  Angeles  National 
Forest.  Studies  are  currently  under  way 
to  better  determine  the  distribution  of 
the  arroyo  toad  population  along  the 
creek,  monitor  recruitment,  and  assess 
upland  habitat  use  (Ramirez  2000). 

Unit  20  is  essential  for  arroyo  toad 
conservation  because  it  supports  a 
unique,  isolated  population  on  the 
periphery  of  the  species'  range.  If  a 
natinal  hydrologic  regime  can  be 
maintained  and  impacts  from  recreation 
activities  can  be  minimized,  the  area  has 
favorable  habitat  conditions  for  the 
persistence  of  a  small,  but  viable, 
population. 

Unit  21:  Upper  Mojave  River  Basin,  San 
Bernardino  County 

Unit  21  includes  portions  of  the 
Mojave  River,  the  West  Fork  of  the 
Mojave  River,  Horsethief  and  Little 
Horsethief  creeks.  Deep  Creek,  and 
adjacent  uplands.  The  unit  encompasses 
approximately  6,685  ha  (16,520  ac),  of 
which  17  percent  is  vnthin  the  San 
Bernardino  National  Forest,  60  percent 
is  private  land,  8  percent  is  State  or 
local  public  land,  and  14  percent  is  U.S. 
Army  Corps  of  Engineers-managed  land 
associated  with  a  flood  control 
reservoir.  The  unit  is  divided  into  three 
separate  subunits.  Subunit  21a  includes: 
(1)  approximately  18  km  (9.3  mi)  of 
Deep  Creek  frtim  near  Holcomb  Creek 
downstream  to  the  confluence  with  the 
West  Fork,  (2)  approximately  6.5  km  (4 
mi)  of  Little  Horsethief  Creek  bom  near 


the  western  edge  of  section  28  (T3N, 
R5W)  downstream  to  the  confluence 
with  Horsethief  Creek,  (3) 
approximately  5.5  km  (3.4  mi)  of 
Horsethief  Creek  from  the  Little 
Horsethief  Creek  confluence 
downstream  to  the  West  Fork 
confluence,  (4)  just  over  7  km  (4.3  mi) 
of  the  West  Fork  of  the  Mojave  River 
from  the  Horsethief  Creek  confluence 
downstream  to  Mojave  River  Forks  Dam, 
and  (5)  approximately  4  km  (2.5  mi)  of 
the  Mojave  River  below  Mojave  River 
Forks  Dam. 

Subunit  21b  includes  approximately 
18  km  (11  mi)  of  the  Mojave  River  from 
just  above  the  Upper  Narrows  (section 
14,  T5N,  R4W)  downstream  to 
approximately  6  km  (3.7  mi)  below  the 
Lower  Narrows  (section  13,  T6N,  R5W). 
Subimit  21c  includes  almost  3  km  (1.9 
mi)  of  the  upper  West  Fork  of  the 
Mojave  River,  above  Silverwood  Lake, 
from  near  the  1462  m  (3,613  ft) 
elevation  benchmark  downstream  to  the 
upper  end  of  the  lake. 

All  of  the  designated  drainages  in  this 
unit  are  occupied  by  arroyo  toads. 
Smnmit  Valley,  which  encompasses  the 
lower  portions  of  Horsethief  Qeek  and 
the  West  Fork  of  the  Mojave  River,  is  a 
broad,  flat,  alluvial  valley  that  supports 
a  substantial  arroyo  toad  population 
(Ramirez  1999). 

Unit  21  is  essential  to  arroyo  toad 
conservation  because  it  supports  the 
largest  population  of  the  species  on  the 
desert  side  of  the  mountains.  If  adequate 
streamflows  and  upland  alluvial 
habitats  can  be  maintained,  this  is  the 
one  desert  unit  that  has  favorable 
conditions  for  long-term  persistence  of  a 
large  toad  population. 

Unit  22:  Whitewater  River,  Riverside 
County 

Unit  22  includes  approximately  9.5 
km  (5.9  mi)  of  the  Whitewater  River  and 
adjacent  uplands,  bom  near  Red  Dome 
downstream  to  where  the  Colorado 
River  Aqueduct  crosses  the  river  (south 
half  of  section  2,  T3S.  R3E).  The  unit 
encompasses  approximately  865  ha 
(2,150  ac),  of  wlich  62  percent  is  BLM 
land  and  38  percent  is  private  land.  The 
current  status  of  arroyo  toads  in  this 
unit  is  poorly  known.  They  were 
observed  and  photographed  in  the 
drainage  in  1992  (Jennings  and  Hayes 
1994),  but  were  not  relocated  in  surveys 
conducted  during  the  2000  breeding 
season  (Jones  &  Stokes  2000).  However, 
2000  was  generally  a  bad  year  for  arroyo 
toad  breeding  activity,  particularly  in 
the  southern  half  of  the  species  range, 
because  of  below  average  precipitation 
and  subsequent  low  streamflows.  Given 
the  relatively  recent  documentation  of 
arroyo  toads  in  this  drainage,  and  the 
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continued  presence  of  suitable  habitat 
in  the  area,  we  belive  it  is  likely  that  this 
unit  is  still  occupied. 

Unit  22  is  essential  for  airoyo  toad 
conservation  because  it  supports  a 
imique,  isolated  desert  population  on 
the  eastern  periphery  of  the  species' 
range.  Also,  if  a  natiiral  hydrologic 
regime  can  be  maintained  and  impacts 
from  recreation  activities  can  be 
minimized,  the  area  has  favorable 
habitat  conditions  for  the  persistence  of 
a  small,  but  viable,  popidation. 

Effects  of  Critical  Habitat  Designation 

Section  7  Consultation 

Section  7(a)(2)  of  the  Act  requires 
Federal  agencies,  including  the  Service, 
to  ensure  that  actions  they  fund, 
authorize,  or  carry  out  do  not  destroy  or 
adversely  modify  critical  habitat  to  the 
extent  that  the  action  appreciably 
diminishes  the  value  of  the  critical 
habitat  for  the  survival  and  recovery  of 
the  species.  Individuals,  organizations, 
states,  local  governments,  and  other 
non-Federal  entities  are  affected  by  the 
designation  of  critical  habitat  only  if 
their  actions  occur  on  Federal  lands, 
require  a  Federal  permit,  license,  or 
other  authorization,  or  involve  Federal 
funding. 

Section  7(a)  of  the  Act  requires 
Federal  agencies,  including  the  Service, 
to  evaluate  their  actions  with  respect  to 
any  species  that  is  proposed  or  listed  as 
endangered  or  threatened  and  with 
respect  to  its  critical  habitat,  if  any  is 
proposed  or  designated.  Regulations 
implementing  this  interagency 
cooperation  provision  of  the  Act  are 
codified  at  50  CFR  part  402.  Section 
7(a)(4)  of  the  Act,  requires  Federal 
agencies  to  confer  with  us  on  any  action 
that  is  likely  to  feopardize  the  continued 
existence  of  a  proposed  species  or  result 
in  destruction  or  adverse  modification 
of  proposed  critical  habitat.  Conference 
reports  provide  conservation 
recommendations  to  assist  the  agency  in 
eliminating  conflicts  that  may  be  caused 
by  the  proposed  action.  The 
conservation  recommendations  in  a 
conference  report  are  advisory.  If  a 
species  is  listed  or  critical  habitat  is 
designated,  section  7(a)(2)  requires 
Federal  agencies  to  ensure  that  activities 
they  authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  such  a  species  or  to  destroy 
or  adversely  modify  its  critical  habitat. 
If  a  Federal  action  may  affect  a  listed 
species  or  its  critical  habitat,  the 
responsible  Federal  agency  (action 
agency)  must  enter  into  consultation 
with  us.  Through  this  consultation,  we 
would  ensure  that  the  permitted  actions 


do  not  destroy  or  adversely  modify 
critical  habitat. 

When  we  issue  a  biological  opinion 
concluding  that  a  project  is  likely  to 
result  in  the  destruction  or  adverse 
modification  of  critical  habitat,  we  also 
provide  reasonable  and  prudent 
alternatives  to  the  project,  if  any  are 
identifiable.  "Reasonable  and  prudent 
alternatives"  are  defiiied  at  50  CFR 
402.02  as  alternative  actions  identified 
during  consultation  that  can  be 
implemented  in  a  manner  consistent 
with  the  intended  purpose  of  the  action, 
that  are  consistent  with  the  scope  of  the 
Federal  agency's  legal  authority  and 
jurisdiction,  that  are  economically  and 
technologically  feasible,  and  that  the 
Director  believes  would  avoid 
destruction  or  adverse  modification  of 
critical  habitat.  Reasonable  and  prudent 
alternatives  can  vary  from  slight  project 
modifications  to  extensive  redesign  or 
relocation  of  the  project.  Costs 
associated  with  implementing  a 
reasonable  and  prudent  alternative  are 
similarly  variable. 

Regulations  at  50  CFR  402.16  require 
Federal  agencies  to  reinitiate 
consultation  on  previously  reviewed 
actions  in  instances  where  critical 
habitat  is  subsequentiy  designated  and 
the  Federal  agency  has  retained 
discretionary  involvement  or  control 
over  the  action  or  such  discretionary 
involvement  or  control  is  authorized  by 
law.  Consequently,  some  Federal 
agencies  may  request  reinitiation  of 
consultation  or  conference  with  us  on 
actions  for  which  formal  consultation 
has  been  completed,  if  those  actions 
may  affect  designated  critical  habitat  or 
adversely  modify  or  destroy  proposed 
critical  habitat.  Conference  reports  assist 
the  agency  in  eliminating  conflicts  that 
may  be  caused  by  the  proposed  action, 
and  may  include  recommendations  on 
actions  to  eliminate  conflicts  with  or 
adverse  modifications  to  proposed 
critical  habitat.  The  conservation 
reconmiendations  in  a  conference  report 
are  advisory. 

We  may  issue  a  formal  conference 
report  if  requested  by  a  Federal  agency. 
Formal  conference  reports  on  proposed 
critical  habitat  contain  an  opinion  that 
is  prepared  according  to  50  CFR  402.14, 
as  if  critical  habitat  were  designated.  We 
may  adopt  the  formal  conference  report 
as  die  biological  opinion  when  the 
critical  habitat  is  designated,  if  no 
substantial  new  information  or  changes 
in  the  action  alter  the  content  of  the 
opinion  (see  50  CFR  402.10(d)). 

Activities  on  Federal  lands  that  may 
affect  the  arroyo  toad  or  its  critical 
habitat  will  require  section  7 
consultation.  Activities  on  private  or 
State  lands  requiring  a  permit  from  a 


Federal  agency,  such  as  a  permit  fit>m 
the  Army  Corps  under  section  404  of  the 
Clean  Water  Act,  a  section  10(a)(1)(B) 
permit  from  the  Service,  or  some  other 
Federal  action,  iiK:luding  funding  {e.g.. 
Federal  Highway  Administration  or 
Federal  Emergency  Management  Agency 
funding),  will  also  continue  to  be 
subject  to  the  section  7  consultation 
process.  Federal  actions  not  affecting 
listed  species  or  critical  habitat  and 
actions  on  non-Federal  and  private 
lands  that  are  not  federally  funded, 
authorized,  or  permitted  do  not  require 
section  7  consultation. 

Section  4(b)(8)  of  the  Act  requires  us 
to  briefly  evaluate  and  describe  in  any 
proposed  or  final  regulation  that 
designates  critical  habitat  those 
activities  involving  a  Federal  action  that 
may  destroy  or  adversely  modify  such 
habitat,  or  that  may  be  affected  by  such 
designation.  Activities  that  may  destroy 
or  adversely  modify  critical  habitat 
include  those  that  appreciably  reduce 
the  value  of  critical  habitat  for  both  the 
survival  and  recovery  of  the  arroyo  toad. 
Within  critical  habitat,  this  pertains 
only  to  those  areas  containing  primary 
constituent  elements.  We  note  that  such 
activities  may  also  jeopardize  the 
continued  existence  of  the  species. 

To  properly  portray  the  effects  of 
critical  habitat  designation,  we  must 
first  compare  the  section  7  requirements 
for  actions  that  may  affect  critical 
habitat  with  the  requirements  for 
actions  that  may  affect  a  listed  species. 
Section  7  prohibits  actions  funded, 
authorized,  or  carried  out  by  Federal 
agencies  from  jeopardizing  the 
continued  existence  of  a  listed  species 
or  destrojring  or  adversely  modifying  the 
listed  species'  critical  habitat.  Actions 
likely  to  "jeopeudize  the  continued 
existence"  of  a  species  are  those  that 
would  appreciably  reduce  the 
likelihood  of  the  species'  survival  and 
recovery.  Actions  likely  to  "destroy  or 
adversely  modify"  critical  habitat  are 
those  that  would  appreciably  reduce  the 
value  of  critical  habitat  for  the  survival 
and  recovery  of  the  listed  species. 

Common  to  both  definitions  is  an 
appreciable  detrimental  effect  on  both 
survival  and  recovery  of  a  listed  species. 
Given  the  similarify  of  these  definitions, 
actions  likely  to  destroy  or  adversely 
modify  critical  habitat  would  almost 
always  result  in  jeopardy  to  the  species 
concerned,  particularly  when  the  area  of 
the  proposed  action  is  occupied  by  the 
species  concerned.  Designation  of 
critical  habitat  in  areas  occupied  by  the 
arroyo  toad  is  not  likely  to  result  in  a 
regidatory  burden  above  that  already  in 
place  due  to  the  presence  of  the  listed 
species. 
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Federal  agencies  already  considt  with 
us  on  activities  in  areas  currently 
occupied  by  the  species  to  ensure  that 
their  actions  do  not  jeopardize  the 
continued  existence  of  the  species. 
These  actions  include,  but  are  not 
limited  to: 

(1)  Regulation  of  activities  affecting 
waters  of  the  United  States  by  the  Army 
Corps  under  section  404  of  the  Clean 
Water  Act; 

(2)  Regulation  of  water  flows, 
damming,  diversion,  and  channelization 
by  any  Federal  agency; 

(3)  Road  construction  and 
maintenance,  right-of-way  designation, 
and  regulation  of  agricultural  activities 
on  Federal  lands  (such  as  those 
managed  by  the  Service,  Forest  Service, 
DOD,  or  BLM); 

(4)  Regulation  of  grazing,  mining,  and 
recreation  by  the  BLM,  DOD,  Army 
Corps,  or  Forest  Service; 

(5)  Regulation  of  airport  improvement 
activities  by  the  Federal  Aviation 
Administration; 

(6)  Military  training  and  maneuvers, 
facilities  operations  and  maintenance  on 
Fort  Hunter  Liggett  and  other  applicable 
DOD  lands; 

(7)  Construction  of  roads  and  fences 
along  the  international  border  with 
Mexico,  and  associated  immigration 
enforcement  activities  by  the 
Immigration  and  Naturalization  Service 
(INS); 

(8)  Licensing  of  construction  of 
communication  sites  by  the  Federal 
Communications  Commission;  and, 

(9)  Funding  of  activities  by  the  U.S. 
Environmental  Protection  Agency, 
Department  of  Energy,  Federal 
Emergency  Management  Agency, 
Federal  Highway  Administration,  or  any 
other  Federal  agency. 

All  lands  designated  as  critical  habitat 
are  within  the  geographic  range  of  the 
species  occupied  by  the  species  and  are 
likely  to  be  used  by  the  arroyo  toad, 
whether  for  foraging,  breeding,  growth 
of  larvae  and  juveniles,  intra-specific 
communication,  dispersal,  migration 
genetic  exchange  and  sheltering.  Thus, 
we  consider  all  critical  habitat  imits  to 
be  occupied  by  the  species.  Federal 
agencies  already  consult  with  us  on 
activities  in  areas  currently  occupied  by 
the  species  or  if  the  species  may  be 
affected  by  the  action  to  ensure  that 
their  actions  do  not  jeopardize  the 
continued  existence  of  the  species. 
Thus,  we  do  not  anticipate  additional 
regiUatory  protection  will  result  from 
critical  habitat  designation. 

Exclusions  Under  Section  3(5)(A) 
Pefinition 

The  Sikes  Act  Improvement  Act  of 
1997  (Sikes  Act)  requires  each  military 


installation  that  includes  land  and  water 
suitable  for  the  conservation  and 
management  of  natural  resources  to 
complete,  by  November  17,  2001,  an 
Integrated  Natural  Resources 
Management  Plan  (INRMP).  An  INRMP 
integrates  implementation  of  the 
military  mission  of  the  installation  with 
stewardship  of  the  natural  resoiut:es 
found  there.  Each  INRMP  includes  an 
assessment  of  the  ecological  needs  on 
the  installation,  including  the  need  to 
provide  for  the  conservation  of  listed 
species;  a  statement  of  goals  and 
priorities;  a  detailed  description  of 
management  actions  to  be  implemented 
to  provide  for  these  ecological  needs; 
and  a  monitoring  and  adaptive 
management  plan.  We  consult  with  the 
military  on  the  development  and 
implementation  of  INRMPs  for 
installations  with  listed  species.  We 
believe  that  bases  that  have  completed 
and  approved  INRMPs  that  address  the 
needs  of  the  species  generally  do  not 
meet  the  definition  of  critical  habitat 
discussed  above,  as  they  require  no 
additional  special  management  or 
protection. 

Therefore,  we  do  not  include  these 
areas  in  critical  habitat  designations  if 
they  meet  the  following  three  criteria: 
(1)  A  current  INRMP  must  be  complete 
and  provide  a  conservation  benefit  to 
the  species;  (2)  the  plan  must  provide 
assurances  that  the  conservation 
management  strategies  will  be 
implemented;  and  (3)  the  plan  must 
provide  assiuances  that  the 
conservation  management  strategies  will 
be  effective,  by  providing  for  periodic 
monitoring  and  revisions  as  necessary. 
U  all  of  these  criteria  are  met,  then  the 
lands  covered  under  the  plan  would  not 
meet  the  definition  of  critical  habitat.  As 
the  bases  where  we  identified  habitat 
essential  for  the  conservation  of  the 
arroyo  toad,  including  Marine  Corps 
Base  Camp  Pendleton,  Fallbrook  Naval 
Weapons  Reserve,  and  Fort  Hunter 
Liggett,  do  not  have  INRMPs  that  meet 
the  criteria,  we  did  not  exclude  them 
under  the  section  3(5 )( A)  definition. 

Exclusions  Under  Section  4(b)(2) 

Subsection  4(b)(2)  of  the  Act  allows 
us  to  exclude  areas  from  critical  habitat 
designation  where  the  benefits  of 
exclusion  outweigh  the  benefits  of 
designation,  provided  the  exclusion  will 
not  result  in  the  extinction  of  the 
species.  For  the  following  reasons,  we 
believe  that  in  most  instances  the 
benefits  of  excluding  HCPs  from  critical  - 
habitat  designations  will  outweigh  the 
benefits  of  including  them. 


(1)  Benefits  of  Inclusion 

The  benefits  of  including  HCP  lands 
in  critical  habitat  are  normally  small. 
The  principal  benefit  of  any  designated 
critical  habitat  is  that  activities  in  such 
habitat  that  may  affect  it  require 
considtation  imder  section  7  of  the  Act. 
Such  consultation  would  ensure  that 
adequate  protection  is  provided  to  avoid 
adverse  modification  of  critical  habitat 
Where  HCPs  are  in  place,  our 
experience  indicates  that  this  benefit  is 
small  or  non-existent.  Currently 
approved  and  permitted  HCPs  are 
already  designed  to  ensure  the  long- 
term  siu^val  of  covered  species  within 
the  plan  area.  Where  we  have  an 
approved  HCP,  lands  that  we  ordinarily 
would  define  as  critical  habitat  for  the 
covered  species  will  normally  be 
protected  in  reserves  and  other 
conservation  lands  by  the  terms  of  the 
HCPs  and  their  implementation 
agreements.  These  HCPs  and 
implementation  agreements  include 
management  measures  and  protections 
for  conservation  lands  that  are  crafted  to 
protect,  restore,  and  enhance  their  value 
as  habitat  for  covered  species. 

In  addition,  an  HCP  application  must 
itself  be  consulted  upon.  While  this 
consultation  will  not  look  specifically  at 
the  issue  of  adverse  modification  of 
critical  habitat,  it  will  look  at  the  very 
similar  concept  of  jeopardy  to  the  listed 
species  in  the  plan  area.  Because  HCPs, 
particularly  large  regional  HCPs. 
address  land  use  within  the  plan 
boimdaries,  habitat  issues  within  the 
plan  boundaries  will  have  been 
thoroughly  addressed  in  the  HCP  and 
through  the  consultation  on  the  HCP. 
Our  experience  is  also  that,  under  most 
circimistances,  consultations  imder  the 
jeopardy  standard  will  reach  the  same 
result  as  consultations  under  the 
adverse  modification  standard. 
Implementing  regulations  (50  CFR  part 
402)  define  "jeopardize  the  continued 
existence  of  and  "destruction  or 
adverse  modification  of  in  virtually 
identical  terms.  "Jeopardize  the 
continued  existence  of  means  to 
engage  in  an  action  "that  reasonably 
would  be  expected  to  reduce 
appreciably  the  likelihood  of  both  the 
survival  and  recovery  of  a  listed 
species."  Destruction  or  adverse 
modification  means  an  alteration  that 
appreciably  diminishes  the  value  of 
critical  habitat  for  both  the  survival  and 
recovery  of  a  listed  species."  Common 
to  both  definitions  is  an  appreciable 
detrimental  effect  on  both  survival  and 
recovery  of  a  listed  species,  in  the  case 
of  critical  habitat  by  reducing  the  value 
of  the  habitat  so  designated.  Thus, 
actions  satisfying  the  standard  for 
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adverse  modification  are  nearly  always 
found  to  also  jeopardize  the  species 
concerned,  and  the  existence  of  a 
critical  habitat  designation  does  not 
materially  affect  the  outcome  of 
consultation.  Additional  measures  to 
protect  the  habitat  from  adverse 
modification  are  not  likely  to  be 
required. 

Further,  HCPs  typically  provide  for 
greater  conservation  benefits  to  a 
covered  species  than  section  7 
consultations  because  HCPs  assure  the 
long  term  protection  and  management  of 
a  covered  species  and  its  habitat,  and 
funding  for  such  management  through 
the  standards  found  in  the  5-Point 
Policy  for  HCPs  (64  FR  35242)  and  the 
HCP  No  Surprises  regulation  (63  FR 
8859).  Such  assurances  are  typically  not 
provided  by  section  7  consultations 
which,  in  contrast  to  HCPs,  often  do  not 
commit  the  project  proponent  to  long 
term  special  management  or  protections. 
Thus,  a  consultation  typically  does  not 
accord  the  lands  it  covers  the  extensive 
benefits  an  HCP  provides. 

The  development  and  implementation 
of  HCPs  provide  other  important 
conservation  benefits,  including  the 
development  of  biological  information 
to  guide  conservation  efforts  and  assist 
in  species  recovery  and  the  creation  of 
innovative  solutions  to  conserve  species 
while  allowing  for  development.  The 
educational  benefits  of  critical  habitat, 
including  informing  the  public  of  areas 
that  are  important  for  the  long-term 
survival  and  conservation  of  the  species, 
are  essentially  the  same  as  those  that 
would  occur  from  the  public  notice  and 
comment  procedures  required  to 
establish  an  HCP,  as  well  as  the  public 
participation  that  occurs  in  the 
development  of  many  regional  HCPs. 
For  these  reasons,  then,  we  believe  that 
designation  of  critical  habitat  has  little 
benefit  in  areas  covered  by  HCPs. 

(2)  Benefits  of  Exclusion 

The  benefits  of  excluding  HCPs  from 
being  designated  as  critical  habitat  may 
be  more  significant.  Ihiring  two  public 
comment  periods  on  our  critical  habitat 
policy,  we  received  several  comments 
about  the  additional  regulatory  and 
economic  burden  of  designating  critical 
habitat.  These  include  the  need  for 
additional  consultation  with  the  Service 
and  the  need  for  additional  surveys  and 
information  gathering  to  complete  these 
consultations.  HCP  applicants  have  also 
stated  that  they  are  concerned  that  third 
parties  may  challenge  HCPs  on  the  basis 
that  they  result  in  adverse  modification 
or  destruction  of  critical  habitat,  should 
critical  habitat  be  designated  within  the 
HCP  boundaries. 


The  benefits  of  excluding  HCPs 
include  relieving  landowners, 
conmiunities  and  counties  of  any 
additional  minor  regulatory  review  that 
might  be  imposed  by  critical  habitat. 
Many  HCPs,  particularly  large  regional 
HCPs,  take  many  years  to  develop  and, 
upon  completion,  become  regional 
conservation  plans  that  are  consistent 
with  the  recovery  of  covered  species. 
Most  regional  plans  benefit  many 
species,  both  listed  and  unlisted. 
Imposing  an  additional  regulatory 
review  after  HCP  completion  may 
jeopardize  conservation  efforts  and 
partnerships  in  many  areas  and  could  be 
viewed  as  a  disincentive  to  those 
developing  HCPs.  Excluding  HCPs 
provides  us  with  an  opportimity  to 
streamline  regulatory  compliance  and 
confirms  regulatory  assurances  for  HCP 
participants. 

A  related  benefit  of  excluding  HCPs  is 
that  it  would  encourage  the  continued 
development  of  partnerships  with  HCP 
participants,  including  states,  local 
governments,  conservation 
organizations,  and  private  landowners, 
that  together  can  implement 
conservation  actions  we  would  be 
imable  to  accomplish  alone.  By 
excluding  areas  covered  by  HCPs  irova 
critical  habitat  designation,  we  preserve 
these  partnerships  and,  we  believe,  set 
the  stage  for  more  effective  conservation 
actions  in  the  future. 

In  general,  then,  we  believe  the 
benefits  of  critical  habitat  designation  to 
be  small  in  areas  covered  by  approved 
HCPs.  We  also  believe  that  the  benefits 
of  excluding  HCPs  from  designation  are 
significant.  Weighing  the  small  benefits 
of  inclusion  against  the  benefits  of 
exclusion,  including  the  benefits  of 
relieving  property  owners  of  an 
additional  layer  of  approvals  and 
regiilation,  together  with  the 
encouragement  of  conservation 
partnerships,  would  generally  result  in 
HCPs  being  excluded  from  critical 
habitat  designation  under  Section 
4(b)(2)  of  the  Act. 

Not  all  HCPs  are  alike  with  regard  to 
species  coverage  and  design.  Within  this 
general  analytical  framework,  we  need 
to  evaluate  completed  and  legally 
operative  HCPs  in  the  range  of  the 
arroyo  toad  on  a  case-by-case  basis  to 
determine  whether  the  benefits  of 
excluding  these  particular  areas 
outweigh  the  benefits  of  including  them. 

Relationship  to  Habitat  Conservation 
Plans 

Section  4(b)(2)  of  the  Act  allows  us 
broad  discretion  to  exclude  from  critical 
habitat  designation  areas  where  the 
benefits  of  exclusion  outweigh  the 
benefits  of  designation,  provided  the 


exclusion  will  not  result  in  the 
extinction  of  the  species.  We  expect  that 
critical  habitat  may  be  used  as  a  tool  to 
identify  those  areas  essential  for  the 
conservation  of  the  species,  and  we  vnll 
encourage  development  of  Habitat 
Conservation  Plans  (HCPs)  for  such 
areas  on  non-Federal  lands.  Habitat 
conservation  plans  currenUy  under 
development  are  intended  to  provide  for 
protection  and  management  of  habitat 
areas  essential  for  the  conservation  of 
the  arroyo  toad,  while  directing 
development  and  habitat  modification 
to  nonessential  areas  of  lower  habitat 
value. 

A  number  of  habitat  conservation 
planning  efforts  have  been  completed 
within  the  nmge  of  the  arroyo  toad. 
Principal  among  these  are  the  NCCP/ 
HCP  efforts  in  San  Diego  and  Orange 
coimties.  The  San  Diego  MSCP,  and  its 
approved  subarea  plans,  provide 
measures  to  conserve  known 
populations  of  the  arroyo  toad  within 
Santa  Ysabel  Creek  in  San  Pasqual 
Valley,  San  Vicente  Creek  above  San 
Vicente  Reservoir,  Sweetwater  River, 
Otay  River,  and  Cottonwood  Creek  in 
Marron  Valley.  Area-specific 
management  directives  for  MSCP 
subarea  plans  must  address  the 
conservation  of  the  arroyo  toad  by 
protecting  and  maintaining  sufficient, 
suitable  low-gradient  sandy  stream 
habitat  to  meet  breeding  requirements, 
preserving  sheltering  and  foraging 
habitats  within  1  km  (0.6  mi)  of 
occupied  breeding  habitat  within 
designated  preserve  lands,  controlling 
nonnative  predators,  and  controlling 
human  impacts  within  designated 
preserves.  Several  of  these  plans  are 
currenUy  under  development,  including 
ones  for  Marron  and  San  Pasqual 
valleys. 

One  exception  to  the  HCP  exclusion 
concerns  the  reach  of  the  Sweetwater 
River  between  Loveland  and 
Sweetwater  Reservoirs  within  the 
County  of  San  Diego's  MSCP  plan.  This 
area  is  affected  by  activities  (e.g., 
reservoir  water  transfers)  that  are 
outside  the  authority  of  and,  therefore, 
are  not  subject  to  the  approved  County's 
MSCP  plan.  Therefore,  we  have 
included  this  limited  reach  of  the 
Sweetwater  River  as  critical  habitat. 

We  have  also  approved  the  Orange 
County  Centi-al  Coastal  NCCP/HCP, 
which  will  result  in  the  conservation  of 
15,677  ha  (38,738  ac)  of  Reserve  lands, 
including  habitat  suitable  for  the  arroyo 
toad.  We  issued  an  incidental  take 
permit  under  section  10(a)(1)(B)  of  the 
Act  that  provides  conditional  incidental 
take  authorization  for  the  arroyo  toad  for 
all  areas  within  the  Central-Coastal 
Subregion  except  the  North  Ranch 
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Policy  Plan  area.  This  take  authorization 
only  applies  to  smaller  arroyo  toad 
populations,  reintroduced  populations 
or  populations  that  have  expanded  due 
to  NCCP  Reserve  management  and 
requires  implementation  of  a  mitigation 
plan  to  relocate  toads  to  protected  areas 
within  the  Reserve. 

The  North  Ranch  Policy  Plan  area  was 
excluded  from  the  take  authorization 
provided  by  the  Central  Coastal  NCCP/ 
HCP  due  to  a  lack  of  detailed  biological 
information  and  specific  conservation 
commitments  at  the  time  of  adoption  of 
the  NCCP/HCP.  Further,  the  NCCP/HCP 
does  not  require  future  adoption  of  a 
management  plan  for  the  North  Ranch 
Policy  Plan  area.  We  have  determined 
that  available  arroyo  toad  habitat  within 
the  North  Ranch  Policy  Plan  area  is 
essential  to  the  conservation  of  the 
arroyo  toad  by  helping  to  support  a 
viable  Santa  Ana  Mountain  arroyo  toad 
population.  Because  the  NCCP/HCP 
affords  no  long  term  conservation 
commitments  for  this  area,  we  have 
included  a  portion  of  the  North  Ranch 
Policy  Plan  area  as  critiqal  habitat. 

The  benefits  of  excluding  lands 
covered  by  these  HCPs  would  be 
significant  in  preserving  positive 
relationships  with  our  conservation 
partners,  lessening  potential  additional 
regulatory  review  and  potential 
economic  burdens,  reinforcing  the 
regulatory  assurances  provided  for  in 
the  implementation  agreements  for  the 
approved  HCPs,  and  providing  for  more 
established  and  cooperative 
partnerships  for  futiire  conservation 
efforts. 

In  summary,  the  benefits  of  including 
these  HCPs  in  critical  habitat  for  the 
arroyo  toad  include  increased 
educational  benefits  and  minor 
additional  management  protections  and 
measures.  The  benefits  of  excluding 
HCPs  from  being  designated  as  critical 
habitat  for  the  arroyo  toad  include  the 
additional  conservation  measures  for 
the  arroyo  toad  and  other  listed  species, 
preservation  of  partnerships  that  may 
lead  to  future  conservation,  and  the 
avoidance  of  the  minor  regulatory  and 
economic  burdens  associated  vdth  the 
designation  of  critical  habitat.  The 
benefits  of  excluding  these  areas  from 
critical  habitat  designation  outweigh  the 
benefits  of  including  these  areas. 
Furthermore,  we  have  determined  that 
these  exclusions  will  not  result  in  the 
extinction  of  the  species.  We  have 
already  completed  section  7 
consultation  on  the  impacts  of  these 
HCPs  on  the  species.  We  have 
determined  that  they  will  not  jeopardize 
the  continued  existence  of  the  species, 
which  means  that  they  will  not 
appreciably  reduce  likelihood  of  the 


survival  and  recovery  of  the  species. 
Consequently,  these  lands  have  not  been 
designated  as  critical  habitat  for  the 
arroyo  toad. 

Habitat  conservation  plans  ciurentiy 
xmder  development  are  intended  to 
provide  for  protection  and  management 
of  habitat  areas  essential  for  the 
conservation  of  the  arroyo  toad,  while 
directing  development  and  habitat 
modification  to  nonessential  areas  of 
lower  habitat  value.  The  HCP 
development  process  provides  an 
opportimity  for  more  intensive  data 
collection  and  analysis  regarding  the 
use  of  particular  habitat  areas  by  the 
arroyo  toad.  The  process  also  enables  us 
to  conduct  detailed  evaluations  of  the 
importance  of  such  lands  to  the  long- 
term  survival  of  the  species  in  the 
context  of  constructing  a  biologically 
configured  system  of  interlinked  habitat 
blocks.  We  fully  expect  that  HCPs 
undertaken  by  local  jvuisdictions  (e.g., 
counties,  cities)  and  other  parties  will 
identify,  protect,  and  provide 
appropriate  management  for  those 
specific  lands  within  the  boundaries  of 
the  plans  that  are  essential  for  the  long- 
term  conservation  of  the  species.  We 
believe  and  fully  expect  that  our 
analyses  of  proposed  HCPs  and 
proposed  projects  under  section  7  will 
show  that  covered  activities  carried  out 
in  accordance  with  the  provisions  of  the 
HCPs  and  biological  opinions  will  not 
result  in  destruction  or  adverse 
modification  of  critical  habitat. 

We  will  provide  technical  assistance 
and  work  closely  with  applicants 
throughout  the  development  of  future 
HCPs  to  identify  lands  essential  for  the 
long-term  conservation  of  the  arroyo 
toad  and  appropriate  conservation  and 
management  actions.  Several  HCP 
efforts  are  currently  luider  way  that 
address  listed  and  nonlisted  species  in 
areas  within  the  range  of  the  arroyo  toad 
and  in  areas  we  propose  as  critical 
habitat.  The  take  minimization  and 
mitigation  measures  provided  under 
these  HCPs  are  expected  to  protect  the 
essential  habitat  lands  designated  as 
criticaLhabitat  in  this  nde  and  provide 
for  the  conservation  of  the  covered 
species.  If  an  HCP  that  addresses  the 
arroyo  toad  is  ultimately  approved,  the 
Service  will  reassess  the  critical  habitat 
boundaries  in  light  of  the  HCP.  The 
Service  will  seek  to  undertake  this 
review  when  the  HCP  is  approved,  but 
funding  constraints  may  influence  the 
timing  of  such  a  review. 

During  the  public  comment  period  for 
the  proposal.  Marine  Corps  Base  Camp 
Pendleton  (Camp  Pendleton)  submitted 
comments  concluding  that  critical 
habitat  designation  on  the  base  is 
unnecessary  based  on  existing  Marine 


Corps  management  plans  that  provide 
adequate  special  management  and 
protection  for  the  species.  Arroyo  toad 
niunbers  on  Camp  Pendleton  are 
significant  and  are  inclusive  of  the  few 
remaining  populations  along  the  coastal 
plain.  In  light  of  these  factors,  we 
proposed  15,445  ha  (38,150  ac)  of  the 
approximately  50,000  ha  (125,000  acre) 
base  as  critical  habitat  for  the  arroyo 
toad. 

Camp  Pendleton's  programmatic 
conservation  plan  for  riparian  and 
estuarine/beach  ecosystems  does  not 
address  arroyo  toads  in  upland  habitats. 
Moreover,  the  programmatic 
instructions  and  conservation  measures 
in  the  plan  need  to  be  revised  to  avoid 
and  minimize  potential  adverse  effects 
to  the  arroyo  toad.  As  the  Service 
indicated  in  a  letter  dated  February  9, 
2000,  these  revisions  include,  "but  are 
not  limited  to,  implementation  of  a 
base-wide  non-native  predatory  species 
control  program,  removal  of  non- 
essential road  crossings,  modification  of 
existing  and  new  road  crossings, 
removal  of  unnecessary  structiues  and 
hardscape  within  arroyo  toad  breeding 
and  non-breeding  habitats,  and 
guidelines  on  the  use  of  toad  exclusion 
fencing."  To  address  endangered  and 
threatened  species  issues  within  upland 
habitats  on  base,  on  March  30,  2000,  at 
the  request  of  the  Marines,  we  initiated 
formal  considtation  with  Camp 
Pendleton  on  their  uplands  activities. 
These  activities  include  military 
training,  maintenance,  fire  management, 
real  estate,  and  recreation  programs. 
Because  of  the  inmiense  complexity  of 
dealing  with  a  multitude  of  hard-to- 
define  upland  activities  and  numerous 
federally  listed  plants  and  animals,  we 
expect  completion  of  the  consultation 
and  issuance  of  our  biological  opinion 
to  take  several  months  to  a  year.  Upon 
completion,  this  considtation  will 
address  the  93  percent  of  the  base  not 
included  in  our  1995  opinion 
concerning  the  base's  programmatic 
conservation  plan  for  riparian  and 
estuarine/beach  ecosystems  (U.S.  Fish 
and  Wildlife  Service  1995). 

The  proposal  included  upland  and 
riparian  habitats  within  key  training 
areas  on  Camp  Pendleton  that  represent 
about  30  percent  of  the  base.  If  this  area 
is  included  in  the  final  designation  of 
critical  habitat  for  the  arroyo  toad,  the 
Marines  would  be  compelled  by  their 
interpretation  of  the  Endangered 
Species  Act  to  significantly  curtail 
necessary  training  within  the  area 
designated  as  critical  habitat,  to  the 
detriment  of  mission-critical  training 
capability,  until  the  progranunatic 
uplands  consultation  is  concluded,  up 
to  a  year  from  now.  Avoiding  areas 
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designated  as  critical  habitat  would 
greatly  restrict  use  of  the  base,  severely 
limiting  the  Camp  Pendleton's  utility  as 
a  Marine  training  site.  The  Marines  have 
no  alternative  site  suitable  for  the  kinds 
of  training  that  occur  on  the  base. 

In  contrast,  the  benefits  of  designating 
critical  habitat  on  the  base  now  are 
small.  The  primary  benefit  of 
designation  is  the  prohibition  on 
destruction  or  adverse  modification  of 
critical  habitat  under  section  7  of  the 
Act.  However,  we  believe  that  section  7 
consultation  on  any  proposed  action  on 
the  base  that  would  result  in  an  adverse 
modification  conclusion  would  also 
result  in  a  jeopardy  conclusion,  and  we 
are  now  engaged  in  formal  consultation 
with  the  Marines  on  their  activities  in 
upland  habitats  on  the  Camp  Pendleton. 
In  addition,  the  Marines  have  a  statutory 
obligation  under  the  Sikes  Act  to 
complete  an  INRMP  for  Camp  Pendleton 
about  10  months  from  now;  we  expect 
that,  when  completed  and  adopted,  this 
INRMP  will  provide  equal  or  greater 
protection  to  arroyo  toad  habitat  on  the 
base  than  a  critical  habitat  designation. 

The  INRMP  for  Camp  Pendleton  will 
be  completed  by  the  statutory  deadline 
of  November  17,  2001.  We  will  consult 
with  the  Marines  under  section  7  of  the 
Act  on  the  development  and 
implementation  of  the  INRMP.  Today, 
as  neither  the  INRMP  nor  the 
programmatic  uplands  consultation 
have  yet  to  be  completed  and  approved, 
the  lands  proposed  as  arroyo  toad 
critical  habitat  on  the  base  still  meet  the 
definition  of  critical  habitat. 
Nevertheless,  we  conclude  that  the 
benefits  of  excluding  Camp  Pendleton 
exceed  the  benefits  of  including  the  base 
in  the  critical  habitat  designation: 
further,  we  have  determined  that 
excluding  the  base  will  not  result  in  the 
extinction  of  the  arroyo  toad,  as 
numerous  areas  supporting  arroyo  toad 
populations  remain  within  the  final 
critical  habitat  designation  and  sections 
7(a)(2)  and  9  still  apply  to  the  activities 
affecting  arroyo  toads  on  Camp 
Pendleton.  Thus,  we  have  determined 
that  it  is  appropriate  to  exclude  Camp 
Pendleton  from  this  critical  habitat 
designation  under  section  4(b)(2).  The 
main  benefit  of  this  exclusion  is 
ensuring  that  the  mission-critical 
military  training  activities  can  continue 
without  interruption  at  Camp  Pendleton 
while  the  INRMP  and  programmatic 
uplands  consultation  are  being 
completed.  This  exclusion  does  not 
include  that  part  of  Camp  Pendleton 
leased  to  the  State  of  California  and 
included  within  San  Onofre  State  Park 
(including  San  Mateo  Park)  and  those 
agriciiltural  leased  lands  adjacent  to  San 
Mateo  Creek.  Because  these  lands  are 


used  minimally,  if  at  all,  by  the  Marines 
for  training,  the  lands  proposed  within 
the  state  park  and  agricultural  leases  are 
retained  in  the  final  designation. 

Should  additional  information 
become  available  that  changes  our 
analysis  of  the  benefits  of  excluding  any 
of  these  (or  other)  areas  compared  to  the 
benefits  of  including  them  in  the  critical 
habitat  designation,  we  may  revise  this 
final  designation  accordingly.  Similarly, 
if  new  information  indicates  any  of 
these  areas  should  not  be  included  in 
the  critical  habitat  designation  because 
they  no  longer  meet  the  definition  of 
critical  habitat,  we  may  revise  this  final 
critical  habitat  designation.  If, 
consistent  with  available  funding  and 
program  priorities,  we  elect  to  revise 
this  designation,  we  will  do  so  through 
a  subsequent  rulemaking. 

If  you  have  questions  regarding 
whether  specific  activities  will 
constitute  adverse  modification  of 
critical  habitat,  contact  the  Field 
Supervisor,  Ventura  or  Carlsbad  Fish 
and  Wildlife  Offices  (see  ADDRESSES 
section).  Requests  for  copies  of  the 
regulations  on  listed  wildlife,  and 
inquiries  about  prohibitions  and  permits 
may  be  addressed  to  the  U.S.  Fish  and 
Wildlife  Service,  Branch  of  Endangered 
Species,  911  NE.  11th  Ave,  Portiand,  OR 
97232  (telephone  503/231-2063; 
facsimile  503/231-6243). 

Summary  of  Comments  and 
Recommendations 

In  the  Jime  8,  2000,  proposed  ride,  (65 
FR  36512),  we  requested  all  interested 
parties  to  submit  comments  on  the 
specifics  of  the  proposal  including 
information,  policy,  treatment  of  HCPs, 
and  proposed  critical  habitat  boimdaries 
as  provided  in  the  proposed  rule.  The 
first  comment  period  closed  on  August 
7,  2000.  The  comment  period  was 
reopened  from  November  9  to  December 
11,  2000  (65  FR  67334),  to  allow  for 
additional  comments  on  the  proposed 
rule  and  comments  on  the  draft 
economic  analysis  of  the  proposed 
critical  habitat.  We  entered  conunents 
received  from  August  8  to  November  9, 
2000,  into  the  administrative  record  for 
the  second  comment  period. 

We  contacted  appropriate  Tribes, 
State  and  Federal  agencies,  county 
governments,  elected  officials,  and  other 
interested  parties  and  invited  them  to 
comment.  In  addition,  we  invited  public 
comment  through  the  publication  of 
notices  in  the  following  newspapers  in 
southern  California:  Santa  Maria  Times, 
Los  Angeles  Times,  Daily  News-Press 
( Vict orvi lie).  Orange  County  Register, 
The  Press-Enterprise,  North  County 
Times,  and  the  San  Diego  Union- 
Tribune.  The  inclusive  dates  of  these 


publications  were  June  10  and  12,  2000, 
for  all  papers.  In  these  notices  and  the 
proposed  rule,  we  annoimced  the  dates 
and  times  of  two  public  hearings  that 
were  to  be  held  on  the  proposed  rule. 
These  hearings  were  in  Valencia  (June 
27,  2000)  and  Temecula  (June  29,  2000), 
California.  Transcripts  of  these  hearings 
are  available  for  inspection  (see 
ADDRESSES  section). 

We  requested  five  herpetologists  and 
conservation  biologists  who  have 
familiarity  with  the  arroyo  toad  or 
related  species  and  reserve  design  to 
peer  review  the  proposed  critical  habitat 
designation.  Two  of  the  peer  reviewers 
submitted  comments  on  the  proposed 
critical  habitat  designation. 

We  received  a  total  of  155  comments, 
38  oral  and  117  written,  from  131 
conunenters  during  the  2  comment 
periods.  Of  these  comments,  12  of  the 
commenters  who  submitted  oral 
testimony  also  submitted  duplicative  or 
additional  written  comments,  and  14 
commenters  submitted  written  material 
during  both  comment  periods.  In  total, 
oral  and  written  comments  were 
received  from  5  Federal  agencies,  3 
Tribes  or  their  representatives,  2  State 
agencies,  19  local  governments  or  their 
representatives,  and  105  businesses, 
organizations  or  individuals.  We 
reviewed  all  comments  received  for 
substantive  issues  and  new  data 
regarding  critical  habitat  and  the  arroyo 
toad.  Comments  of  a  similar  nature  are 
grouped  into  6  general  categories 
relating  specifically  to  the  proposed 
critical  habitat  determination  and  draft 
economic  analysis  of  the  proposed 
determination.  These  are  addressed  in 
the  following  summary. 

Issue  1 :  Comments  on  previous  Federal 
actions,  the  Act  and  implementing 
regulations 

(1)  Comment:  There  were  several 
conunents  regarding  the  listing  of  the 
toad,  the  data  on  which  the  listing  was 
based,  and  the  lack  of  data  cited  in  the 
critical  habitat  proposal  dociunenting 
the  habitat  losses  and  threats. 

Service  response:  The  purpose  of  this 
document  is  not  to  re-examine  the  data 
and  threats  on  which  the  listing  was 
based.  Within  the  proposed  rule,  we 
provided  information  on  the  status  of 
and  threats  to  the  toad  to  provide 
background  for  the  critical  habitat 
proposal.  The  losses  and  threats  are 
documented  in  the  rule  to  list  the  toad 
and  in  the  recovery  plan,  and  the 
supporting  dociunentation  is  in  the  files 
at  the  Ventura  and  Carlsbad  Fish  and 
Wildlife  Offices  (see  ADDRESSES 
section). 

(2)  Comment:  One  commenter  stated 
that,  as  the  arroyo  toad  was  only 
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recognized  as  a  separate  species  in  the 
1980s  (sic),  it  could  not  have  lost  75 
percent  of  its  habitat  in  that  time  as 
there  has  been  a  net  gain  in  wetiands 
during  the  1990s. 

Service  response:  The  original 
description  of  the  arroyo  toad  as  a 
separate  species  was  made  in  1915.  At 
the  time  it  was  listed,  we  recognized  it 
as  a  subspecies  of  the  southwestern 
toad.  Based  on  information  discussed  in 
the  Backgroimd  section  we  now  know 
that  the  arroyo  toad  is  a  separate 
species.  We  have  corrected  the  table  to 
reflect  this  change.  The  arroyo  toad  has 
inhabited  the  coastal  streams  and  rivers 
of  California  and  Baja  California  del 
Norte,  Mexico,  for  a  long  time.  The 
habitat  loss  that  it  has  suffered  from 
dam  construction  over  the  past  70  years 
has  been  compounded  in  some  portions 
of  its  range  by  agricultiu^  activities  and 
increased  urbanization,  both  of  which 
continue  to  place  pressure  on  the 
remaining  toad  habitats.  Although  there 
may  have  been  a  net  gain  of  wetlands 
in  California  in  the  1990s,  this  was  not 
in  habitats  used  by  arroyo  toads,  but  in 
other  types  of  systems,  such  as  salt  and 
fresh- water  marshes,  neither  of  which 
are  suitable  for  arroyo  toads. 

(3)  Conunent:  One  commenter  stated 
that  the  Act  expired  in  1993  and  no 
listings  since  then  are  valid,  and  that  the 
Secretary  has  failed  to  promulgate 
regulations  on  listings  and  critical 
habitat  designations.  The  commenter 
then  claimed  that  no  listings  are  valid, 
and  as  critical  habitat  can  only  be 
designated  "concurrenUy  and  after"  a 
species  is  listed,  we  can't  designate 
critical  habitat  for  the  arroyo  toad  or  any 
other  species. 

Service  response:  We  disagree.  The 
Act  remains  in  effect,  even  in  the 
absence  of  a  multi-year  authorization, 
and  Congress  continues  to  appropriate 
funds  to  implement  the  administrative 
provisions  of  the  Act  in  each  year. 
Regulations  on  listing  threatened  and 
endangered  species  and  on  designating 
critical  habitat  are  found  at  50  CFR  part 
424,  specifically  at  sections  424.11  and 
424.12. 

(4)  Comment:  Several  commenters 
stated  that  it  is  inappropriate  or  illegal 
to  designate  unoccupied  areas  as  critical 
habitat. 

Service  response:  Section  3(5)(A)  of 
the  Act  defines  critical  habitat  for 
threatened  and  endangered  species  as 
specific  areas  both  within  and  outside 
the  geographical  area  occupied  by  the 
species  at  the  time  it  is  listed  that  are 
essential  to  the  conservation  of  the 
species:  this  definition  is  reiterated  in 
the  Code  of  Federal  Regulations  (CFR)  at 
50  CFR  424.02(d).  Thus  the  Act 
expressly  authorizes  the  designation  of 


both  occupied  and  unoccupied  habitat 
as  critical  habitat.  In  the  Act, 
conservation  is  defined  as  the  use  of  all 
methods  and  procedures  needed  to 
bring  a  species  to  the  point  at  which  the 
measures  provided  by  the  Act  are  no 
longer  necessary.  This  process  is  also 
termed  "recovery."  We  have  not 
designated  any  critical  habitat  units 
outside  the  geographical  area  currentiy 
or  historically  occupied  by  the  species. 
In  addition,  all  of  the  units  designated 
as  critical  habitat  contain  areas  of 
known  arroyo  toad  occupancy. 
However,  the  extent  of  occupancy  in 
each  unit  has  not  been  fully  determined. 

(5)  Comment:  One  commenter  stated 
that  it  is  inappropriate  to  use  a  recovery 
standard  to  define  critical  habitat,  thus 
the  proposed  designation  is  overly 
broad,  contradictory  to  1978  legislative 
history  directives  (of  narrow 
application),  and  does  not  meet 
statutory  standards. 

Service  response:  The  Act  defines 
critical  habitat,  in  part,  as  areas  on 
which  are  found  those  physical  or 
biological  features  essential  to  the 
conservation  of  the  species. 
Conservation  is  defined  in  the  Act  as  the 
use  of  all  methods  and  procedures 
needed  to  bring  a  species  to  the  point 
at  which  the  measures  provided  by  the 
Act  are  no  longer  necessary,  that  is,  to 
recover  the  species.  The  purpose  of  a 
recovery  plan  is  to  describe  site-specific 
actions  necessary  to  achieve 
conservation  of  listed  species,  criteria 
by  which  conservation  can  be  measured 
(that  is,  recovery  standards),  and 
estimates  of  time  and  costs  necessary  to 
achieve  recovery.  In  cases  where 
recovery  plans  have  been  developed 
before  critical  habitat  is  designated, 
those  plans  can  be  very  useful,  as  they 
identify  the  recovery  criteria  (standards) 
and  the  actions  and  habitats  necessary 
to  meet  those  criteria.  Recovery  plans 
also  receive  public  and  peer  review. 
Therefore,  we  believe  it  is  appropriate  to 
use  an  approved  recovery  plan  for 
determining  areas  for  designation  as 
critical  habitat. 

(6)  Comment:  One  commenter  stated 
that,  according  to  the  Tenth  Circuit 
Court  of  Appeals  finding  in  Catron 
County  Board  of  Commerce,  New 
Mexico  V.  United  States  Fish  and 
Wildlife  Service,  75F.3d  1429  (10th  Cir 
1996)  {Catron  v.  FWS)  we  are  required 
to  prepare  an  envfronmental  assessment 
or  environmental  impact  statement 
before  designating  critical  habitat. 

Service  response:  The  commenter  is 
correct,  in  that  the  Tenth  Circuit  Court 
of  Appeals  determined  that  an 
environmental  assessment  or 
environmental  impact  statement  should 
be  prepared  before  designating  critical 


habitat.  However,  the  finding  in  Catron 
V.  FWS  does  not  apply  to  CaUfomia, 
which  is  in  the  Ninth  Circuit.  In  making 
critical  habitat  determinations  in 
California,  we  follow  the  Ninth  Circuit 
Court  of  Appeals  decision  in  Douglas 
County  V.  Babbitt,  48  F.3d  1495  (9th  Cir. 
1995).  In  that  case  the  Court  held  that 
NEPA  does  not  apply  to  the  Secretary's 
decision  to  designate  critical  habitat  for 
an  endangered  or  threatened  species 
under  the  ESA  because  (1)  Congress 
intended  that  the  ESA  critical  habitat 
procedures  displace  the  NEPA 
requirements,  (2)  NEPA  does  not  apply 
to  actions  that  do  not  change  the 
physical  environment,  and  (3)  to  apply 
NEPA  to  the  ESA  would  further  the 
purposes  of  neither  statute. 

(7)  Comment:  One  commenter  stated: 
"Designating  critical  habitat  triggers 
specific  legal  protections  *  *  *•*  and 
toads  and  habitat  outside  the  25  m  (80 
ft)  elevational  limit  and  1.5  km  distance 
would  "be  denied  these  protections." 
Another  conunenter  referred  to 
"restrictions  imposed  by  critical 
habitat." 

Service  response:  Critical  habitat 
receives  protection  under  section  7  of 
the  Act  only  through  the  prohibition 
against  destruction  or  adverse 
modification  of  critical  habitat  with 
regard  to  actions  carried  out,  funded,  or 
authorized  by  a  Federal  agency.  The  Act 
does  not  provide  other  forms  of 
protection  to  lands  designated  as  critical 
habitat.  Because  consultation  under 
section  7  of  the  Act  does  not  apply  to 
activities  on  private  or  other  non- 
Federal  lands  that  do  not  involve  a 
Federal  nexus,  critical  habitat 
designation  does  not  afford  any 
additional  protections  under  the  Act 
against  such  activities.  On  the  other 
hand,  it  should  also  be  understood  that 
exclusion  of  an  area  from  critical  habitat 
does  not  mean  that  such  habitat  is 
unimportant  or  may  not,  in  the  future, 
be  determined  to  be  necessary  for 
recovery  for  the  species.  Areas  outside 
the  critical  habitat  designation  will 
continue  to  be  subject  to  the  regulatory 
protections  afforded  by  the  section 
7(a)(2)  jeopardy  standard  and  the 
section  9  take  prohibitions,  and  such 
areas  may  also  be  the  recipients  of 
conservation  actions  implemented 
under  sections  7(a)(1)  and  10(a)(1). 
Section  7(a)(1)  requires  that  Federal 
agencies  contribute  to  the  conservation 
of  listed  species,  section  10(a)(1)(A) 
addresses  recovery  actions  through 
research  and  Safe  Harbor  agreements, 
and  section  10(a)(1)(B)  covers  incidental 
take  permits  issued  in  conjunction  with 
approved  HCPs. 
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Issue  2:  Life  history,  habitat 
characteristics,  and  ecological 
considerations 

(8)  Comment:  We  received  several 
comments  relative  to  the  soils  that  toads 
use  for  burrowing  or  travel  when 
migrating  or  dispersing.  Some 
commenters  stated  that  toads  only  use 
sandy  or  loamy  sand  soils;  others  stated 
that  toads  use  compacted  soils. 

Service  response:  The  best  available 
information  documents  that  arroyo 
toads  use  sandy  and  loamy  sand  soils, 
as  well  as  compacted  soils,  although  in 
different  ways.  Data  and  information  we 
have  received  since  the  publication  of 
the  proposal  support  our  conclusion 
that  toads  primarily  burrow  in  loose 
sandy  or  loamy  sand  soils  and  that  areas 
of  such  soils  are  important  habitat 
components  in  both  the  riparian  and 
upland  zones.  Arroyo  toads  do  cross 
other  soil  types  during  dispersal  and 
migration,  and,  under  suitable 
conditions,  may  burrow  into  these  for 
shelter. 

(9)  Comment:  One  commenter  stated 
that  grazing  is  not  harmful  to  arroyo 
toads;  intensive  grazing  is  beneficial  and 
should  be  encoiuaged,  as  the  species 
needs  open,  nonvegetated  sandy  stream 
chaimels  and  terraces  and  wide-spread 
sedimentation  due  to  overgrazing,  and 
other  agricultural  activities  will  improve 
habitat  for  the  toad. 

Service  response:  We  agree  that  some 
properly  managed  grazing  in  riparian 
areas  may  be  compatible  with  toad 
sxirvival  and  conservation,  but  conclude 
that  intensive  grazing  is  detrimental  to 
the  conservation  of  the  arroyo  toad.  It  is 
well  dociunented  that  intensive  grazing 
of  riparian  areas  degrades  stream  and 
riparian  habitat,  decreases  water  quality, 
and  causes  direct  mortality  of  arroyo 
toads.  The  arroyo  toad  does  need  open 
stream  channels  and  terraces,  but  it  also 
requires  some  vegetation  in  which  to 
hide.  Excessive  cover  by  non-native 
plant  species  such  as  arundo  (giant 
reed)  and  tamarisk  do  not  provide 
appropriate  conditions  for  arroyo  toad 
breeding  and  siu^ival.  Improperly 
managed  grazing  can  denude  stream 
banks  and  terraces  entirely,  leading  to 
increased  erosion,  and  thus  siltation  of 
the  sandy  substrate  toads  prefer;  total 
removal  of  streamside  vegetation  also 
leaves  toads  no  place  in  which  to  escape 
from  predators,  high  temperatiu^s,  and 
other  threats.  The  Service,  other  land 
mangers,  and  Uvestock  owners  can  work 
together  to  establish  appropriate 
management  plans  for  arroyo  toads  and 
their  habitat  in  areas  where  grazing  does 
or  is  likely  to  occur. 


Issue  3:  Critical  habitat  and  primary 
constituent  elements  descriptions, 
criteria,  and  methodology 

(10)  Comment:  One  commenter  stated 
that  the  language  used  to  describe  the 
primary  constituent  elements  was 
ambiguous. 

Service  response:  The  commenter 
referred  specifically  to  the  definition  of 
primary  constituent  elements  as 
contained  in  the  Act,  which  are  general 
in  nature  and  provide  a  framework  for 
determining  what  featiues  and 
processes  of  the  habitat  are  essential  to 
provide  for  the  conservation  of  a 
species.  The  primary  constituent 
elements  for  the  arroyo  toad  are 
identified  in  detail  in  both  the  proposal 
and  this  final  rule. 

(11)  Comment:  One  commenter 
requested  that  we  clarify  how  habitat 
changes  may  result  from  natural 
processes  and  how  that  relates  to 
designating  critical  habitat  in  areas  that 
do  not  support  primary  constituent 
elements. 

Service  response:  We  are  not 
designating  critical  habitat  in  units  that 
are  not  occupied  or  do  not  support 
primary  constituent  elements.  All  units 
support  all  of  the  primary  constituent 
elements.  While  some  specific  areas 
within  a  luiit  may  provide  only  breeding 
habitat,  only  upland  habitat,  or  only 
migration  and  dispersal  habitat,  the  unit 
is  properly  evaluated  as  a  whole,  not  by 
isolating  small  sections  of  it.  The 
statement  regarding  the  changes  that 
may  occur  in  the  characteristics  and 
suitability  of  upland  habitat  was  for  the 
purpose  of  presenting  a  comprehensive 
picture  of  the  dynamic  systems  in 
which  the  toad  has  evolved.  Relative  to 
actual  on-the-groimd  critical  habitat, 
processes  such  as  fires,  floods,  and 
earthquakes  may  cause  excessive  fine 
silts  to  be  deposited  in  a  dociunented 
breeding  site  one  year,  making  it 
unsuitable  for  breeding  that  year  (and 
possibly  for  several  years)  but  that 
would  not  mean  that  the  area  would  not 
still  be  essential  for  arroyo  toad 
conservation.  Natural  hydrologic 
processes  would  remove  the  fine  silt 
over  time,  restoring  the  area  to  suitable 
breeding  habitat.  Toads  may  use  what 
would  ordinarily  be  deemed  marginail 
breeding  habitat  for  that  time  period,  or 
may  forgo  breeding  altogether.  It  is 
essentia  for  this  species'  conservation 
that  a  patchwork  of  habitats  be 
recognized  as  actually  or  potentially 
occupied  at  any  given  time. 

(12)  Comment:  We  received  a  request 
that  we  clarify  how  to  treat  habitat  that 
does  not  support  "all"  primary 
constituent  elements.  Specifically,  the 
commenter  asked  whether  or  not  hard- 


siuface  roads  and  stream  crossings 
constitute  critical  habitat. 

Service  response:^  Habitat  does  not 
need  to  contain  all  of  the  primary 
constituent  elements  to  qualify  as 
critical  habitat.  For  example,  upland 
areas  do  not  contain  suitable  breeding 
habitat,  and  some  areas  used  as 
migration  and  dispersal  corridors  may 
contain  little  burrowing  habitat. 
Although  the  hard-surface  areas  do  not 
provide  burrowing  habitat  for  arroyo 
toads,  they  can  be  used  as  foraging  sites, 
and  smaller  roads  (i.e.,  one-and  two- 
lane  roads,  and  dirt  roads)  and  stream 
crossings  do  not  constitute  barriers  to 
arroyo  toads.  Therefore,  hard-surface 
roads  and  stream  crossings  can  be 
considered  critical  habitat.  We  have  by 
definition  excluded  areas  such  as 
buildings,  aquaducts  and  airports, 
because  they  do  not  contain  any  of  the 
primary  constituent  elements. 

(13)  Comment:  One  commenter  stated 
that  the  presence  of  non-native 
predators  and  plants  makes  habitat 
unsuitable  and  inappropriate  for 
designation  as  critical  habitat. 

Service  response:  Several  non-native 
plant  and  animal  species  are  identified 
as  threats  to  arroyo  toads  in  the  recovery 
plan  and  in  the  critical  habitat  proposal. 
The  presence  of  non-native  competitors 
or  predators  does  not  automatically 
preclude  designation  of  an  area  as 
critical  habitat,  if  the  area  contains 
primary  consetituent  elements.  Such 
areas  clearly  are  in  need  of  special 
management  as  contemplated  in  the 
definition  of  critical  habitat  in  the  Act, 
to  decrease  the  numbers  of  non-natives 
present  and  to  correct,  as  appropriate, 
the  habitat  conditions  that  allowed  them 
to  become  established. 

(14)  Comment:  Some  conunenters 
stated  that  areas  where  water  flows  have 
been  modified  due  to  dams  or  other 
water  management  activities  are 
imsuitable  and  should  not  be 
designated,  and  requested  removal  of 
specific  areas  as  unsuitable  for  breeding 
due  to  habitat  changes.  Conversely, 
other  conunenters  stated  that  water 
diversions  and  quality  should  be 
evaluated  as  part  of  the  analysis  of 
effects  when  issuing  incidental  take 
permits  under  section  10  of  the  Act  or 
conducting  consultations  under  section 
7.  Some  of  the  latter  also  stated  that  the 
Service  should  establish  instream  flow 
regime  guidelines. 

Service  response:  We  have 
successfully  worked  with  several  water 
management  agencies  to  modify  their 
flow  regimes  in  such  a  manner  to  meet 
their  needs  and  goals  as  well  as  the 
needs  of  arroyo  toads  and  other  native 
species.  We  believe  additional  efforts 
along  these  lines  will  be  successful  in 
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allowing  expansion  or  reestablishment 
of  toad  populations,  while  meeting  the 
needs  of  the  water  management 
agencies.  We  reviewed  specific 
reconunendations,  and  revised  the 
critical  habitat  imits  as  we  determined 
to  be  appropriate.  Some  areas  that 
commenters  identified  as  unsuitable 
were  determined,  on  further  evaluation, 
to  be  non-essential  for  the  survival  and 
conservation  of  the  arroyo  toad,  and  so 
were  removed  from  critical  habitat. 
Some  areas  were  specifically  included 
because  they  serve  as  essential 
migratory  or  dispersal  areas  between 
breeding  areas  or  potential  breeding 
areas,  or  between  breeding  and  upland 
habitats.  Other  areas  remained  in  the 
final  designation  because  we  believe 
that  they  eire  essential  to  stabilize  and 
expand  existing  populations,  the 
primary  goal  of  the  recovery  plan.  These 
areas  have  been  retained  because  they 
are  essential  for  the  conservation  of  the 
species. 

The  impacts  of  water  diversions  and 
water  management  actions,  as  well  as 
other  issues  of  water  quality,  are 
evaluated  for  their  effects  on  arroyo 
toads  and  other  listed  species  diuing 
consultations  and  review  of  HCPs. 
Instream  flow  regime  guidelines  have 
been  established  for  some  streams 
during  the  consultation  process.  As 
other  water  management  agencies  enter 
into  the  consultation  process,  such 
guidelines  will  be  established  as 
appropriate  for  those  streams. 

(15)  Comment:  Some  parties 
commented  on  the  fragmentation  of 
upland  habitats  by  road  construction 
projects.  One  commenter  stated  their 
belief  that  State  Highway  76,  along  the 
San  Luis  Rey  River  in  San  Diego 
Coimty,  constitutes  an  impassable 
barrier  to  arroyo  toads  and  that  critical 
habitat  should  not  extend  beyond  that 
road. 

Service  response:  We  also  are 
concerned  about  direct  and  indirect 
effects  of  road  construction  on  arroyo 
toads  and  their  habitat,  and  continually 
seek  ways  to  avoid  or  reduce  such 
impacts.  Highway  76  is  a  two-lane  road 
with  relatively  low  traffic  voliune 
during  late-night  and  pre-dawn  hours, 
which  should  allow  for  some  toads  to 
cross  it  safely.  In  addition,  there  are 
numerous  imdercrossings  that  allow 
toads  to  move  up  tributary  drainages 
and  then  into  the  uplands.  Therefore, 
we  believe  that  Highway  76  will  not 
seriously  impede  migration  and 

spersal. 

(16)  Comment:  The  broad  scale  of  the 
proposed  critical  habitat  maps  is  not 
specific  enough  to  allow  for  reasonable 
public  comment  and  therefore  violates 
the  Act.  The  proposal  does  not  identify 


f 


specific  areas  and  defers  designation  of 
geographically  specific  areas  to  future 
consultations. 

Service  response:  We  identified 
specific  areas  in  the  proposed 
determination  that  are  referenced  by 
UTM  coordinates,  which  are  found  on 
standard  topographic  maps.  We  also 
made  maps  available  at  the  public 
hearings  and  at  the  Ventura  and 
Carlsbad  Fish  and  Wildlife  Offices  with 
the  proposed  critical  habitat  imits 
superimposed  on  7.5  minute 
topographic  maps  and  aerial  photos. 
Further,  we  distributed  GIS  coverages 
and  maps  of  the  proposed  critical 
habitat  units  to  everyone  who  requested 
them.  We  believe  the  information  made 
available  to  the  public  was  sufficiently 
detailed  to  allow  for  informed  public 
comment.  This  final  rule  contains  the 
legal  descriptions  of  areas  designated  as 
critical  habitat  as  required  imder  50  CFR 
424.12(c).  All  lands  within  the 
boundaries  established  by  the  listed 
UTMs  are  designated  as  critical  habitat. 
If  additional  clarification  is  necessary, 
contact  the  Ventura  or  Carlsbad  Fish 
and  Wildlife  Office  (see  ADDRESSES 
section). 

(17)  Comment:  The  scope  of  the 
proposal  was  overly  broad,  in  that  too 
wide  a  zone  on  either  side  of  the 
streams  was  proposed,  and  too  much 
marginal  or  unsuitable  habitat  was 
included;  there  was  a  lack  of  accuracy 
and  detail  in  mapping  leading  to  the 
concern  that  developed  areas  and 
infi^structiu-e  are  within  the  boiuidaries 
and  will  be  considered  critical  habitat. 

Service  response:  We  recognize  that 
not  all  parcels  of  land  within  designated 
critical  habitat  will  contain  the  habitat 
components  essential  to  arroyo  toad 
conservation.  We  are  required  to 
describe  critical  habitat  (50  CFR 
424.12(c))  with  specific  limits  using 
reference  points  and  lines  as  found  on 
standard  topographic  maps  of  the  area. 
The  approach  to  developing  the 
proposed  critical  habitat  was  based  on 
the  best  available  scientific  information, 
and  on  the  development  of  a 
scientifically  supportable  model  for 
predicting  arroyo  toad  habitat.  While 
some  commenters  believe  that  no 
habitat  they  judge  to  be  marginal  or 
imsuitable  should  be  included  within 
the  critical  habitat  boundaries,  the 
primary  constituent  elements  include 
not  just  sandy  soils  and  breeding 
habitat,  but  the  processes  that  will  allow 
appropriate  breeding  conditions  to 
persist  over  time.  Therefore,  we  take  a 
broader  view  of  the  essential 
components  of  arroyo  toad  habitat  than 
do  some  of  the  commenters.  The 
hydrologic  regimes  (including  natural 
flooding),  scouring  and  depositional 


events,  and  other  processes  that  have 
caused  specific  habitats  to  develop  and 
be  maintained  must  continue  to  operate 
for  the  arroyo  toad  to  persist  over  the 
long  term.  Because  such  processes  and 
their  maintenance  are  necessary  for  the 
persistence  of  suitable  habitat  for  the 
arroyo  toad,  we  could  have  proposed 
entire  watersheds  for  designation  as 
critical  habitat.  Doing  so  would  have 
involved  much  more  extensive  areas 
than  we  proposed.  We  concluded  that 
designation  of  smaller  areas  would 
accomplish  the  goal  of  maintaining  the 
processes  on  which  arroyo  toad  habitat 
is  dependent. 

Given  that  the  systems  the  toad 
inhabits  are  dynamic,  and  that  specific 
breeding  and  burrowing  sites  can 
change  from  year  to  year,  and  because 
of  the  need  to  provide  routes  for 
migration  and  dispersal,  areas  are 
included  that  do  not  now  appear  to  or 
may  never  be  appropriate  breeding 
habitat  or  burrowing  habitat.  However, 
these  areas  still  fulfill  an  essential  role 
in  the  arroyo  toad's  life  history  pattern, 
and  are  essential  for  the  conservation  of 
the  species. 

Due  to  the  time  constraints  imposed 
by  the  Court,  and  the  absence  of 
detailed  GIS  coverages  diuing  the 
preparation  of  the  proposed 
determination,  a  1  km  UTM  grid  was 
used  to  delineate  the  proposed  critical 
habitat  boundaries.  This  resulted  in  the 
inclusion  of  some  areas  that  are  not 
essential  to  the  conservation  of  the 
arroyo  toad.  In  preparing  the  final 
determination,  we  used  more  detailed 
GIS  coverages  that  allowed  us  to  reduce 
our  minimum  mapping  unit  to  a  250  m 
UTM  grid  square.  This  resulted  in  more 
refined  critical  habitat  boundaries  that 
exclude  many  areas  which  do  not 
contain  the  primary  constituent 
elements  for  arroyo  toads.  The  smaller 
minimum  mapping  unit  used  in 
defining  the  final  critical  habitat 
boundaries  still  did  not  allow  us  to 
exclude  all  developed  areas  such  as 
towns,  housing  developments,  airports, 
or  other  develop>ed  lands  unlikely  to 
provide  habitat  for  the  arroyo  toad. 
However,  because  these  developed  areas 
do  not  contain  the  primary  constituent 
elements  for  the  arroyo  toad,  we  believe 
that  activities  occurring  on  them  will 
not  affect  critical  habitat  and  thus  will 
not  trigger  a  section  7  consultf>tion. 

(18)  Comment;  Some  conunenters 
believe  that  the  Service  did  not  use  the 
best  available  information,  and  failed  to 
consider  information  obtained  since  the 
listing. 

Service  response:  We  disagree.  We  are 
under  a  Court  order  to  finalize  this 
critical  habitat  designation  by  January 
19,  2001.  When  developing  any  listing 
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proposal  or  proposed  critical  habitat 
designation  we  use  the  best  information 
available  at  the  time,  and  we  solicit 
information  from  a  variety  of  sources. 
We  use  information  that  is  in  oiu^  files, 
and  we  request  information  bom 
Federal  and  state  agencies,  consultants, 
and  researchers  during  the  development 
of  the  proposal.  The  recovery  plan  for 
the  arroyo  toad  incorporated 
information  obtained  since  the  species 
was  listed,  as  well  as  earlier 
information.  The  critical  habitat 
proposal  incorporated  information 
obtained  since  the  drafting  and 
finalization  of  the  recovery  plan,  as 
dociunented  by  the  incorporation  of 
references  from  1999  and  2000.  The 
public  comment  periods  provided 
additional  opportimities  to  collect 
information.  Comments  received  on  the 
proposed  designation  and  the  draft 
economic  analysis  eind  additional 
information  received  during  the 
comment  periods  have  been  taken  into 
account  in  the  development  of  this  final 
determination.  Further,  we  will 
continue  to  monitor  and  collect  new 
information  and  may  revise  the  critical 
habitat  designation  in  the  future  if  new 
information  supports  a  change. 

(19)  Comment:  One  commenter  made 
several  suggestions:  reevaluate  the 
upland  habitat  requirements  of  the 
arroyo  toad,  conduct  further  surveys, 
and  incorporate  published  information 
bom  a  wider  range  of  scientists  in  our 
evaluation  of  the  necessity  of  uplands  to 
the  species'  survival. 

Service  response:  We  have  evaluated 
all  of  the  available  information  collected 
by  or  provided  to  us  by  researchers, 
consultants,  surveyors,  land  managers, 
and  interested  parties.  None  of  the 
documents  concerning  movements  of 
toads  and  the  upland  they  habitat  use 
consist  of  peer-reviewed,  published 
papers.  They  consist  of  annual  reports 
filed  by  permit  holders,  reports 
submitted  to  the  Service  and  other 
agencies  by  individuals  conducting 
surveys  and  studies,  and  unpublished 
data  and  information  submitted  to  us  by 
those  same  individuals. 

Properly  functioning  watersheds  are 
integral  to  the  survival  and  recovery  of 
the  arroyo  toad,  and  upland  habitats  are 
crucial  to  the  survival  of  the  species. 
The  primary  constituent  elements 
consist  of  an  appropriate  hydrologic 
regime  that  includes  a  natiual  flooding 
regime,  the  presence  and  replenishment 
of  proper  substrates,  upland  habitats 
sufficient  to  support  foraging  and  non- 
breeding  activities,  a  lack  of  non-native 
species  (plants  and  animals),  barrier-free 
dispersal  and  migration  corridors,  and 
undisturbed  habitats.  The  only  way 
appropriate  hydrologic  regimes  can  be 


maintained  and  appropriate 
depositional  processes  ensured  is  by 
having  healthy  upland  habitats.  The 
primary  constituent  elements,  therefore, 
go  beyond  the  simple  needs  of  the  toad 
for  breeding,  foraging,  and  dispersal, 
and  incorporate  landscape  level  and 
geological  time-scale  processes. 

(20)  Comment:  Some  commenters 
expressed  their  opinion  that  reliance  on 
one  habitat  model  (Barto  1999)  was 
inadequate. 

Service  Response:  We  did  not  rely 
solely  on  the  habitat  model  developed 
by  Barto  (1999).  An  approach  similar  to 
that  used  by  Barto  was  used  to  identify 
stream  reaches  that  contain  appropriate 
breeding  habitat,  but  we  went  beyond 
that  in  determining  upland  habitats, 
dispersal  and  migration  corridors.  We 
incorporated  information  used  to 
develop  the  recovery  plan  and 
additional  information  received  since 
that  time,  including  predictive  habitat 
maps  developed  by  the  Forest  Service 
and  several  plaiming  efforts  in  Southern 
California,  more  recent  field  studies, 
and  information  from  a  variety  of 
sources. 

(21)  Comment:  One  commenter  stated 
that  the  critical  habitat  proposal  was  not 
developed  through  a  scientifically  valid 
process,  and  that  the  use  of  GIS 
technology  is  scientifically  questionable 
and  illegal.  Referencing  the  Jime  14, 
1999,  notice  requesting  comments  on 
how  the  Service  designates  critical 
habitat,  the  commenter  stated  that  we 
caimot  use  GIS  to  determine  critical 
habitat  boundaries  imless  the  public  has 
an  opportunity  to  comment  on  the  use 
of  the  technology. 

Service  Response:  The  development 
of  predictive  models  has  been  used  for 
decades  in  numerous  fields,  including 
hydrology,  economics,  air  quality 
management,  and  wildlife  habitat 
management.  GIS  technology  is  an 
effective  tool  for  using  spatial  data  to 
evaluate  species-habitat  relationship.  It 
is  appropriate  to  use  such  tools  to 
determine  the  location  and  extent  of 
habitat  a  species  needs  to  meet  stated 
conservation  goals.  The  Act  and 
implementing  regulations  do  not 
constrain  the  methods  to  be  used  in 
determining  critical  habitat  boimdaries, 
but  do  state  that  the  best  available 
scientific  and  commercial  information 
shall  be  used.  The  GIS  layers  represent 
the  best  available  information  on 
topography,  stream  gradient,  soil  types, 
floodplain  width,  and  other  parameters 
that  we  have  for  many  of  the  areas 
where  toads  exist.  As  such,  using  GIS 
technology  to  determine  critical  habitat 
boundaries  is  consistent  with  the  law, 
our  policies,  and  guidance. 


(22)  Comment:  One  commenter 
believes  the  critical  habitat  proposal 
was  not  developed  through  a  legally 
valid  process,  stated  that  the 
designation  of  critical  habitat  requires 
field  visits,  and  was  opposed  to  the  use 
of  GIS  maps  as  legal  descriptions. 

Service  Response:  We  followed  the 
implementing  regulations,  our  policy 
and  guidance  in  determining  the  areas 
to  propose  for  inclusion  in  critical 
habitat  for  the  arroyo  toad.  The  Act  and 
implementing  regiUations  do  not  require 
that  we  make  on-site  visits  to  determine 
the  suitability  of  habitat.  We  do,  to  some 
extent,  rely  on  our  partner  agencies  and 
the  commenters  to  provide  us  with  more 
detailed  information  dviring  the 
comment  period.  After  the  comment 
period,  we  review  the  proposed 
boundaries  and  make  modifications  as 
appropriate.  The  GIS  maps  are  not  the 
legal  descriptions  of  the  habitat.  We 
provided  legal  descriptions,  as  required 
by  regulation  (50  CFR  424.12(c)),  with 
specific  limits  using  reference  points 
(UTM  coordinates)  as  foiuid  on  standard 
topographic  maps  of  the  areas.  There  is 
no  requirement  in  the  law  or  regulation 
that  the  boundaries  of  critical  habitat  be 
surveyed  and  delineated  on  the  ground. 

(23)  Comment:  Some  commenters 
believe  that,  because  most  toad  sightings 
are  within  500  m  (0.3  mi)  of  streams,  the 
upland  habitat  distance  should  be 
reduced  to  500  m  (0.3  mi). 

Service  response:  Although  most 
arroyo  toad  sightings  may  have  been 
within  500  m  (0.3  mi)  of  the  streams, 
there  are  numerous  sightings  beyond 
that  distance.  The  shorter  distance  for 
the  majority  of  sightings  is  likely  due  to 
several  factors,  including  sampling 
artifacts  {i.e.,  habitats  further  away  were 
not  sampled),  reduced  availability  of 
upland  habitats  in  the  areas  where 
telemetry  studies  have  been  conducted, 
and  the  difficulty  in  detecting  toads 
during  dispersal  and  migration.  There 
are  a  sufficient  number  of  sightings  of 
toads  beyond  500  m  from  streams  that 
the  experts'  evaluation  is  that  arroyo 
toads  regularly  use  available  habitat 
beyond  that  distance.  They  may  use  the 
land  for  estivation,  overwintering, 
foraging,  dispersal  to  new  or  adjacent 
breeding  areas,  and  migration  from 
breeding  to  non-breeding  habitats. 

It  is  also  important  to  remember  that, 
in  managing  for  the  arroyo  toad  and  in 
designating  critical  habitat,  we  need  to 
ensure  that  natural  hydrological,  fluvial 
and  geomorphological  processes  can 
continue.  This  will  require  thorough 
review  of  activities  that  occiir  within 
not  only  the  critical  habitat  boimdaries, 
but  elsewhere  in  the  designated 
watersheds  and  other  watersheds  in 
which  arroyo  toads  live.  It  does  not 
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mean  that  all  projects  within  critical 
habitat  boundaries  or  designated 
watersheds  will  be  precluded,  but  that 
not  only  the  direct,  but  also  the  indirect 
effects  on  the  toad's  habitat  must  be 
evaluated. 

(24)  Comment:  One  commenter  stated 
that  using  the  25m  (80  ft)  elevational 
limit  excludes  the  majority  of  upland 
habitat  records. 

Service  response:  Based  on  our 
analysis  of  available  arroyo  toad 
location  data,  which  is  described  in  this 
rule  and  included  in  the  administrative 
record,  over  85  percent  of  documented 
upland  habitat  locations  are  within  the 
final  critical  habitat  boimdaries. 

(25)  Comment:  One  commenter  stated 
that  the  Service  ignored  the  potential  for 
arroyo  toads  to  disperse  over  distances 
in  excess  of  2  km  (1.2  mi). 

j  j  Service  response:  We  did  consider  the 
possibility  of  such  movements,  and  cite 
dispersal  movements  of  approximately  6 
to  8  km  (4  to  5  mi)  along  a  stream 
corridor.  We  do  not  have  sufficient  data 
to  estimate  with  amy  reliability  the 
proportion  of  toads  that  may  make  long- 
distance overland  movements.  About 
half  of  the  critical  habitat  units  are 
separated  fix)m  the  next  closest  unit  by 
distances  in  excess  of  10  km  (6  mi);  the 
distances  between  the  centers  of  toad 
populations  or  areas  with  the  highest 
concentrations  of  toads  are  even  greater. 
Based  on  the  available  information, 
which  is  cited  in  the  rule,  we  believe 
overland  dispersal  movements  are 
unlikely  to  occur  between  such  widely 
separated  populations.  Therefore,  we 
believe  it  is  unnecessary  to  include  large 
extents  of  upland  habitat  between  units 
in  this  designation.  We  believe  that  the 
designated  critical  habitat  is  sufficient 
to  provide  for  the  long  term  survival  and 
conservation  of  the  toad. 

(26)  Comment:  One  commenter  stated 
that  the  Service  did  not  discuss 
dispersal  enough  and  should  do  so  for 
each  critical  habitat  unit. 

Service  response:  We  recognize  the 
importance  of  dispersal  in  maintaining 
viable  arroyo  toad  populations  and 
incorporated  available  information  in 
determining  the  distribution  and 
boundaries  of  the  critical  habitat  units. 
Several  of  the  units,  particularly  those 
in  the  northern  and  desert  recovery 
units,  are  isolated  from  each  other  by 
distances  of  10  to  160  km  (6  to  100  mi). 
The  only  two  critical  habitat  units  in  the 
northern  recovery  unit  that  have  centers 
of  toad  populations  less  than  10  km  (6 
mi)  apart  are  separated  by  Interstate  5, 
which  we  consider  an  impassable 
barrier  in  terms  of  overland  migration. 
We  clearly  stated  in  the  proposal  that 
we  expect  dispersal  to  occur  along 
streams,  and  between  streams  if  the 


habitat  is  suitable  and  the  streantis  are 
close  enough.  At  this  time,  we  do  not 
have  enough  information  to  predict, 
with  any  degree  of  certainty,  the 
minimum  or  maximum  distances  toads 
will  travel  overland  in  different 
environments.  We  noted  particular  units 
in  which  we  believe  overland  dispersal 
is  likely  to  occur  between  critical 
habitat  units,  between  subunits,  or 
between  tributaries  within  units.  We  did 
not  ignore  the  possibility  that  overland 
dispersal  may  occur  in  units  in  which 
we  did  not  discuss  it,  but  we  do  not 
believe  there  are  sufficient  data 
available  to  make  claims  that  overland 
dispersal  does  or  will  occur  between 
units  that  are  separated  by  10  km  (6  mi) 
or  more. 

(27)  Comment:  One  commenter  stated 
that  insufficient  areas  were  designated 
to  provide  for  the  recovery  of  the  arroyo 
toad,  and  stated  that  we  ignored 
"known"  populations  of  arroyo  toads  in 
our  designation,  particularly  those  on 
Amargosa  Creek  in  Los  Angeles  County, 
the  lower  San  Luis  Rey  River  in  San 
Diego  County,  and  "  *  *  *  other  areas 
*  *  *  particularly  in  Riverside 
County."  Other  commenters  made 
specific  suggestions  regarding  areas  they 
thought  should  be  designated,  including 
all  tributaries  of  the  Santa  Clara  River  in 
Los  Angeles  and  Ventura  counties;  the 
Cucamonga  and  Cajon  watersheds,  San 
Bernardino  County;  additional  portions 
of  San  Mateo  Creek,  San  Diego  and 
Riverside  counties;  Temescal  Creek, 
Orange  County;  and  portions  of 
Temecula  Creek,  Riverside  County. 

Service  response:  We  disagree  tnat 
insufficient  land  has  been  designated  to 
provide  for  the  recovery  of  the  arroyo 
toad.  All  of  the  critical  habitat  areas  are 
considered  essential  to  the  species' 
conservation,  and  the  critical  habitat 
closely  follows  the  recommendations  of 
the  recovery  plan.  Exceptions  are 
primarily  those  areas  where  it  was 
recently  determined  that  arroyo  toads 
do  not  occur  currently  and  most  likely 
did  not  occur  historically  {e.g.,  Pinto 
Wash  in  Imperial  County,  San  Felipe 
and  Vallecitos  Creeks  in  San  Diego 
County).  In  addition,  several  areas 
identified  for  recovery  actions,  such  as 
the  upper  Salinas  River  and  the  Otay 
River  basin,  are  not  included  in  this 
designation.  By  evaluating  the 
downlisting  and  delisting  criteria  in  the 
"Recovery  Plan  for  the  Arroyo 
Southwestern  Toad"  relative  to  the 
designated  critical  habitat  units,  we 
determined  that  the  critical  habitat  units 
as  designated  will  provide  adequately 
for  the  survival  and  recovery  of  the 
arroyo  toad  in  each  of  the  recovery 
units.  Sufficient  land  is  designated 
within  each  of  the  targeted  drainages  or 


basins  to  provide  multiple  opportunities 
to  protect  toad  populations. 

We  did  not  include  all  of  the  specific 
lands  listed  above  in  the  proposal 
because,  at  the  time  of  proposal,  we 
concluded  that  these  lands  were  not 
essential  for  the  conservation  of  the 
arroyo  toad  or  did  not  meet  the 
definition  of  critical  habitat,  as 
discussed  below.  Also,  the  Act  states,  at 
section  3(5)(C),  that  except  in  particular 
circumstances  determined  by  the 
Secretary  "critical  habitat  shall  not 
include  the  entire  geographical  area 
which  can  be  occupied  by  the 
threatened  or  endangered  species."  We 
did  not  designate  critical  habitat  in  the 
upper  Salinas  River  watershed,  the 
entire  length  of  or  all  tributaries  to 
currenUy  occupied  rivers  or  watersheds, 
or  areas  that  have  arroyo  toads  but  that 
we  did  not  deem  essential  to  the 
conservation  of  the  species. 

Regarding  the  first  commenter's 
suggestions,  no  documentation  of  the 
populations  referred  to  was  provided. 
We  are  aware  of  the  supposed  sighting 
on  Amargosa  Creek,  and  have  tried  for 
several  years  to  obtain  confirmation  of 
the  sighting.  To  date,  we  have  been 
unable  to  obtain  any  documentation  that 
confirms  the  sighting.  We  proposed 
nearly  the  entire  length  of  the  lower  and 
middle  stretches  of  the  San  Luis  Rey 
River  for  inclusion  in  critical  habitat, 
excluding  only  heavily  urbanized 
portions  downstream  of  the  confluence 
of  the  San  Luis  Rey  and  Guajome  Creek 
(unit  14);  we  believe  the  populations  to 
which  the  commenter  was  referring  are 
included.  Regarding  the  suggestion  that 
we  should  include  additional 
unspecified  areas  in  Riverside  County, 
we  believe  we  have  identified  all 
appropriate  essential  habitat  in  the 
county. 

Not  all  tributaries  of  the  Santa  Clara 
River  contain  suitable  breeding  or 
upland  habitat  for  the  arroyo  toad,  nor 
do  they  provide  dispersal  corridors  from 
one  area  of  breeding  habitat  to  another. 
We  determined  that  many  tributaries  to 
the  Santa  Clara  River,  Cucamonga  Wash, 
and  portions  of  upper  San  Mateo  Creek, 
Temecula  Creek  and  the  upper  San  Luis 
Rey  River  are  not  essential  to  the 
conservation  of  the  species.  Therefore, 
we  did  not  propose  critical  habitat  for 
those  areas. 

It  is  not  the  intent  of  the  Act,  nor  is 
it  within  the  law,  our  policy  or 
guidelines,  to  designate  critical  habitat 
for  every  population  and  every 
documented  historic  location  of  a 
species.  The  recovery  goal  for  the  arroyo 
toad  is  to  conserve  the  phenotypic  and 
genetic  diversity  of  the  toad  in  each  of 
the  recovery  units,  as  discussed  in  the 
Critical  Habitat  Designation  section.  We 
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have  determined  that  the  critical  habitat 
units  we  have  designated  will,  when 
properly  managed,  provide  sufficient 
habitat  to  support  enough  self- 
sustaining  populations  of  arroyo  toads 
across  the  historic  range  of  the  species 
to  meet  the  downlisting  and  delisting 
criteria. 

The  Cajon  Wash  sighting  was  made 
after  the  publication  of  the  proposal. 
Significant  additions  to  the  proposed 
critical  habitat  would  require  an 
additional  public  comment  period. 
Because  we  did  not  propose  the  area  as 
critical  habitat  and  provide  members  of 
the  public  an  opportunity  to  comment 
on  its  inclusion,  and  we  are  under  a 
Court  order  to  finalize  this  critical 
habitat  designation  by  January  19,  2001, 
we  are  not  including  Cajon  Wash  in  this 
final  designation.  If,  on  further 
evaluation,  we  determine  that  these  or 
other  populations  and  areas  are 
essential  for  the  conservation  of  the 
arroyo  toad  and  that  the  areas  need 
special  management  or  protection,  we 
will  propose  them  for  inclusion,  given 
workload  and  budgetary  constraints. 

(28)  Comment:  One  conmienter  stated 
that  we  should  not  include  the  lower 
Sisquoc  River  as  second  and  third  order 
streams  are  the  most  productive  arroyo 
toad  habitats,  not  sixth  order  streams. 

Service  response:  The  commenter 
provided  no  data  to  support  the 
statement  that  second  and  third  order 
streams  are  more  productive  arroyo  toad 
habitat  than  sixth  order  streams.  We  do 
have  data  on  at  least  one  sixth  order 
stream,  Santa  Margarita  River  in  San 
Ehego  County,  that  supports  a  large 
arroyo  toad  population.  The  lower 
Sisquoc  River,  and  other  fifth  and  sixth 
order  streams  (for  example,  the  Santa 
Clara  and  San  Luis  Rey  Rivers),  have 
been  strongly  affected  by  intensive 
agriculture,  urbanization,  and  sand  and 
gravel  mining  operations.  Each  system 
was  evaluated  to  determine  if  it  is 
essential  to  the  conservation  of  the 
arroyo  toad  and  if  it  needs  special 
management  or  protection.  Those 
systems  that  met  both  criteria  have  been 
included  in  this  final  designation. 

Issue  4:  Military  Lands 

(29)  Comment:  The  Department  of 
Defense  (DOD)  requested  that  their 
lands  be  excluded  from  the  critical 
habitat  designation  because  protections 
and  management  afforded  the  arroyo 
toad  under  Integrated  Natural  Resource 
Management  Plans  (INRMPs)  pursuant 
to  the  Sikes  Act  and  under  existing 
programmatic  biological  opinions  were 
sufficient,  thereby  resulting  in  their 
lands  not  requiring  special  management 
or  protection  and  not  meeting  the 
definition  of  critical  habitat. 


Service  response:  We  address  the 
issue  of  military  lands  in  detail  in  the 
previous  section  entitled  "Benefits  of 
Exclusion".  As  discussed  in  that 
section,  subsection  4(b)(2)  of  the  Act 
allows  us  to  exclude  areas  where  the 
benefits  of  exclusion  outweigh  the 
benefits  of  inclusion.  Ovu'  analysis  of  the 
costs  and  benefits  of  inclusion  of 
military  lands  led  us  to  conclude  that 
the  benefits  of  excluding  certain 
military  lands  outweigh  the  benefits  of 
includbig  them.  Please  refer  to  that 
section  of  this  docuiment  for  the  details. 
We  are  involved  in  discussions  with 
DOD  to  ensure  that  the  arroyo  toad  is 
adequately  addressed  luider  existing 
programmatic  biological  opinions  or 
through  ongoing  programmatic 
consultations  covering  training 
activities,  construction,  controlled 
burning,  wildfire  management  and  other 
activities  on  the  military  reserves.  In 
addition,  DOD  is  in  the  process  of 
developing  INRMPs  and  Endangered 
Species  Management  Plans  (ESMP)  for 
the  arroyo  toad  and  other  listed  species 
on  their  military  reserves. 

(30)  Comment:  Certain  commenters 
stated  that  we  failed  to  consider  the 
military  mission  and  the  ciunulative 
effects  of  multiple  critical  habitat 
designations  on  the  ability  of  the 
Department  of  Defense  to  achieve 
mission  goals,  and  pointed  out  that 
military  bases  cannot  be  set  aside  as 
preserves,  nor  used  to  mitigate  off-site 
impacts  such  as  lu-banization. 

Service  response:  Marine  Corps  Base 
Camp  Pendleton  is  the  Marine  Corps' 
only  amphibious  training  base  on  the 
west  coast.  During  the  public  comment 
periods  for  the  proposal,  the  Marines 
informed  us  that  the  designation,  if 
made  final,  had  "the  potential  to 
substantially  degrade  the  military 
capabilities  of  both  the  installation  and 
assigned  operational  forces."  Although 
the  areas  proposed  on  Camp  Pendleton 
are  essential  to  the  conservation  of  the 
toad,  designation  would  significantly 
impair  critical  training.  Therefore,  we 
have  excluded  Camp  Pendleton  from 
this  final  designation.  Our  rationale  for 
this  exclusion  is  discussed  in  more 
detail  in  the  section  "Exclusions  imder 
section  4(b)(2)",  above. 

The  lands  designated  on  Fort  Hunter 
Liggett  and  Fallbrook  Naval  Weapons 
Reserve  are  essential  for  the 
conservation  of  the  toad,  and  are  not 
adequately  addressed  under  existing 
management  plans.  Fort  Himter  Liggett 
seemed  most  concerned  in  their 
comments  about  the  inclusion  of  what 
they  termed  "marginal  and  imsuitable" 
habitat  and  the  resulting  cons\dtation 
requirements,  and  the  perceived  need  to 
reinitiate  consultation  on  certain 


actions.  We  believe  we  have  adequately 
addressed  much  of  their  concern  by 
eliminating  the  northernmost  reach  of 
the  river  that  was  proposed,  and  by  the 
reduction  in  grid  cell  size  to  eliminate 
such  marginal  habitat  (see  Changes  from 
the  Proposal  section).  Several  of  the 
consultations  they  mentioned  would  not 
need  to  be  reinitiated,  as  there  will 
clearly  be  no  effect  on  the  habitat  [e.g. 
bullfrog  removal  program).  They  have 
already  begun  the  process  of  reinitiating 
consultation  on  their  programmatic 
biological  opinion,  which  was 
necessitated  by  new  information  on  the 
toad  and  by  the  recent  listing  of  the 
purple  amole,  Chlorogalum  purpureum, 
not  by  the  proposal  of  critical  habitat  for 
the  toad. 

A  primary  concern  expressed  by 
Fallbrook  Naval  Weapons  Station  is  that 
the  designation  of  critical  habitat  within 
certain  developed  areas  will  impose 
additional  restrictions  on  their 
operations.  However,  existing 
structures,  ordnance  storage  magazines 
and  bunkers,  and  other  developed  areas 
do  not  provide  the  primary  constituent 
elements  necessary  for  the  arroyo  toad 
and  thus  by  definition  are  not  critical 
habitat.  Federal  actions  limited  to  these 
areas  would  not  trigger  a  section  7 
consultation,  unless  they  might  affect 
individual  arroyo  toads  and/or  the 
primary  constituent  elements  in    ' 
adjacent  critical  habitat. 

Issue  5:  Relationship  of  critical  habitat 
to  HCPs,  NCCP  program,  section  7,  and 
section  404 

(31)  Comment:  Some  commenters 
were  supportive  of  the  policy  that  lands 
covered  by  approved  and  future  HCPs 
that  provide  take  authorization  for  the 
arroyo  toad  should  be  excluded  from 
critical  habitat.  Several  commenters 
suggested  that  designated  critical  habitat 
be  removed  concmrently  with  approval 
of  the  HCP  because  they  are  concerned 
that  additional  consultations  would  be 
required  as  a  result  of  critical  habitat. 
Another  suggested  that  the  Service 
adopt  a  regulation  that  would  allow  the 
removal  of  the  critical  habitat 
designation  upon  the  formulation  and 
adoption  of  "a  regional  conservation 
cooperative." 

Service  response:  We  recognize  that 
critical  habitat  is  only  one  of  many 
conservation  tools  for  federally  listed 
species.  HCPs  are  one  of  the  most 
important  tools  for  reconciling  land  use 
with  the  conservation  of  listed  species 
on  non-Federal  lands.  Section  4Cb)(2)  of 
the  Act  allows  us  to  exclude  from 
critical  habitat  designation  areas  where 
the  benefits  of  exclusion  outweigh  the 
benefits  of  designation,  provided  the 
exclusion  will  not  result  in  the 
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( ixtinction  of  the  species.  We  believe 
1  hat  in  most  instances  the  benefits  of 
excluding  HCPs  from  critical  habitat 
designations  will  outweigh  the  benefits 
of  including  them.  For  this  designation, 
we  find  that  the  benefits  of  exclusion 
outweigh  the  benefits  of  designation  for 
all  legally  operative  HCPs  issued  for  the 
arroyo  toad. 

We  anticipate  that  future  HCPs  in  the 
range  of  the  arroyo  toad  will  include  it 
as  a  covered  species  and  provide  for  its 
long  term  conservation.  We  expect  that 
HCPs  undertaken  by  local  jurisdictions 
{e.g.,  counties,  cities)  and  other  parties 
will  identiiy,  protect,  and  provide 
appropriate  management  for  those 
specific  lands  within  the  boundaries  of 
the  plans  that  are  essential  for  the  long- 
term  conservation  ofthe  species. 
Section  10(a)(1)(B)  ofthe  Act  states  that 
HCPs  must  meet  issuance  criteria, 
including  minimizing  and  mitigating 
any  take  of  the  listed  species  covered  by 
the  permit  to  the  maximum  extent 
practicable,  and  that  the  taking  must  not 
appreciably  reduce  the  likelihood  of  the 
survival  and  recovery  of  the  species  in 
the  wild.  We  fully  expect  that  our  future 
analyses  of  HCPs  and  section  10(a)(1)(B) 
permits  xmder  section  7  will  show  that 
covered  activities  carried  out  in 
accordance  with  the  provisions  of  the 
HCPs  and  section  10(a)(1)(B)  permits 
will  not  result  in  the  destruction  or 
adverse  modification  of  critical  habitat 
designated  for  the  arroyo  toad.  As 
discussed  above  in  the  "Exclusions 

nder  Section  4(b)(2)"  section. 

(32)  Comment:  Some  commenters 
Suggested  that  HCP  exclusions  should 
include  plaiming  areas  of  pending  HCPs 
and  lands  enrolled  in  the  NCCP 
program,  and  areas  that  have  approved 
"environmental  docimients,  either 
CEQA  or  NEPA,  that  have  included 
biology  reports  and  FWS  review  in 
which"  no  arroyo  toads  have  been 
found.  In  one  case,  conunenters  claimed 
that  because  the  lands  are  already 
"enrolled"  in  the  NCCP  program  they 
are  already  subject  to  regulation,  and  the 
section  7  process  provides  enough 
protection  in  this  area. 

Service  response:  While  we  trust  that 
jurisdictions  will  fulfill  their 
commitment  to  complete  conservation 
plans,  this  voluntary  enrollment  does 
not  assure  that  such  plans  will  be 
bompleted.  Protections  for  arroyo  toad 
habitat  provided  through  participating 
jurisdiction's  eiutillment  in  the  NCCP 
process  are  temporary  and  are  not 
assured;  such  protections  may  be  lost  if 
the  jurisdiction  elects  to  withdraw  from 
the  NCCP  program.  NCCP  Guidelines 
direct  habitat  loss  to  areas  with  low 
long-term  conservation  potential  that 
will  not  preclude  development  of 


ir 


adequate  NCCP  plans  and  ensure  that 
connectivity  between  areas  of  high 
habitat  value  will  be  maintained. 

(33)  Comment:  Some  commenters 
stated  that  the  designation  of  critical 
habitat  removes  incentives  to  participate 
in  NCCP,  HCP  and  Special  Area 
Management  Plan  (SAMP)  processes,  in 
part  because  it  is  impossible  to  provide 
assurances  needed  to  participate  in  such 
processes  following  the  designation  of 
critical  habitat. 

Service  response:  The  designation  of 
critical  habitat  should  not  deter 
participation  in  the  NCCP  or  HCP 
processes.  Approvals  issued  under  these 
processes  include  assurances  of  no 
additional  mitigation  through  the  HCP 
No  Surprises  regulation  (63  FR  8859). 
The  development  of  new  HCPs  or 
NCCPs  or  any  SAMPs  should  not  be 
affected  by  designation  of  critical 
habitat  primarily  because  the  Service 
views  the  standards  of  jeopardy  for 
listed  species  and  of  adverse 
modification  for  critical  habitat  as  being 
virtually  identical.  We  discuss  these 
standards  in  detail  in  the  section  in  this 
document  entitied  "Critical  Habitat" 
and  in  our  response  to  Conmient  53. 

(34)  Comment:  One  commenter  said 
we  should  rely  on  the  Corps'  404 
program,  protections  under  section  7  of 
the  Act,  and  enrollment  in  the  NCCP 
program  to  protect  the  arroyo  toad  and 
its  habitat. 

Service  response:  Please  see  comment 
(35)  for  our  response  to  the  section  7 
issue,  and  conunent  (31)  for  enrollment 
in  the  NCCP  program.  The  Corps, 
section  404  program  does  not  address 
impacts  to  upland  habitat  except  in  a 
very  few  cases  and  thus  does  not  assure 
protection  for  such  upland  areas 
essential  to  the  conservation  of  the 
arroyo  toad. 

(35)  Comment:  Some  commenters 
suggested  that,  as  with  lands  covered  by 
an  HCP,  the  Service  should  exclude 
from  critical  habitat  lands  covered  by  a 
biological  opinion  issued  as  a  result  of 
consultation  under  section  7  of  the  Act. 

Service  response:  HCPs  typically 
provide  for  greater  conservation  benefits 
to  a  covered  species  by  assuring  the 
long-term  protection  and  management 
of  a  covered  species  and  its  habitat,  and 
funding  for  such  management  through 
the  standards  foimd  in  the  5-Point 
Policy  for  HCPs  (64  FR  35242),  the  HCP 
No  Surprises  regulation  (63  FR  8859), 
and  relevant  regulations  governing  the 
issuance  and  implementation  of  HCPs. 
However,  such  assurances  are  typically 
not  provided  in  connection  with  Federal 
projects  subject  to  section  7 
consultations  which,  in  contrast  to 
activities  on  non-Federal  lands  covered 
by  HCPs,  often  do  not  commit  to  long- 


term  special  management  or  protections. 
Thus,  a  consultation  unrelated  to  an 
HCP  typically  does  not  accord  the  lands 
it  covers  the  extensive  benefits  an  HCP 
provides. 

(36)  Comment:  One  commenter  stated 
that  the  1.5  kilometer  upland  habitat 
distance  is  inconsistent  with  the  1  km 
distance  in  approved  HCPs. 

Service  response:  The  1.5  km  extent 
for  upland  habitat  is  the  maximum 
distance  we  used  in  describing  the 
habitat  in  which  the  primary  constituent 
elements  are  most  likely  to  be  found. 
Because  the  elevational  limit  of  25  m 
(80  ft)  above  the  stream  bed  takes 
precedence,  the  1.5  km  limit  is  less  than 
2  percent  of  the  areas  designated. 

(37)  Comment:  Some  commenters 
stated  that  surveys  for  the  San  Diego 
MSCP  were  conducted  at  a  scale  (at  the 
landscape  level  rather  than  the  parcel 
level)  that  makes  it  inappropriate  to 
equate  the  protections  afforded  through 
the  HCP  process  to  those  afforded 
through  the  designation  of  critical 
habitat.  One  commenter  stated  that 
areas  within  the  MSCP  plarming  area 
should  be  included  in  critical  habitat,  as 
there  are  no  special  management 
considerations  or  protections  for  the 
arroyo  toad  in  this  area.  That 
commenter  also  stated  that,  cxirrently, 
the  only  measiu^s  proposed  are  control 
of  non-native  predators  and  human 
impacts  and  that  area-specific 
management  directives  were  to  have 
been  developed  by  July  1998,  but  those 
tasks  have  not  been  done. 

Service  response:  There  are  several 
implications  to  these  comments.  The 
first  is  the  implication  that  the 
landscape  scale  is  not  appropriate  for 
determining  areas  that  should  be 
protected  for  the  arroyo  toad.  The 
second  is  that  the  critical  habitat 
evaluation  was  conducted  at  a  parcel 
level.  The  third  implication  is  Uiat 
critical  habitat  provides  for  aiiigher 
standard  of  conservation  and  protection 
than  HCPs  and  the  accompanying 
section  7  consultations,  and  the  fourth 
is  that  the  provisions  of  the  MSCP  do 
not  provide  adequate  protection  for  the 
arroyo  toad  and  its  habitat. 

The  MSCP  plarming  effort  utilized  the 
best  scientific  information  available. 
Survey  information  included  both 
landscape  level  scale  for  vegetation 
mapping  and  habitat  evaluation 
modeling  and  parcel  specific 
information,  where  available,  on  known 
locations  of  species,  including  the 
arroyo  toad.  Both  the  development  of 
the  recovery  plan  and  drafting  of  the 
proposed  critical  habitat  designation 
evaluated  existing  known  toad 
populations  and  remaining  toad  habitat 
in  a  landscape  context.  It  would  be 
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infeasible  to  evaluate  critical  habitat  on 
a  parcel-by-parcel  basis. 

Section  10(a)(1)(B)  of  the  Act  states 
that  HCPs  must  meet  issuance  criteria, 
including  minimizing  and  mitigating 
any  take  of  the  listed  species  covered  by 
the  permit  to  the  maximum  extent 
practicable,  and  that  the  taking  must  not 
appreciably  reduce  the  likelihood  of  the 
siuvival  and  recovery  of  the  species  in 
the  wild.  Section  7  prohibits  actions 
funded,  authorized,  or  carried  out  by 
Federal  agencies  from  jeopardizing  the 
continue  existence  of  a  listed  species  or 
destroying  or  adversely  modifying  the 
listed  species'  critical  habitat.  Actions 
likely  to  "jeopardize  the  continued 
existence"  of  a  species  are  those  that 
would  appreciably  reduce  the 
likelihood  of  both  the  survival  and 
recovery  of  a  listed  species.  Actions 
likely  to  result  in  the  destruction  or 
adverse  modification  of  critical  habitat 
are  those  that  would  appreciably  reduce 
the  value  of  critical  habitat  for  both  the 
siuvival  and  recovery  of  the  listed 
species.  Common  to  both  definitions  is 
an  appreciable  detrimental  effect  on 
both  siuvival  and  recovery  of  a  listed 
species.  Given  the  similarity  of  these 
definitions,  actions  likely  to  result  in 
the  destruction  or  adverse  modification 
of  critical  habitat  would  almost  always 
result  in  jeopardy  to  the  species 
concerned.  The  MSCP  requires  a 
Framework  Management  Plan  and  Area 
Specific  Management  Plans  for 
preserved  lands.  These  plans  must 
address  both  species-specific 
requirements  and  preserve  management. 
Therefore,  we  believe  that  the  arroyo 
toad  will  be  adequately  served  by  the 
MSCP  without  the  designation  of 
critical  habitat. 

Issue  6:  Economic  impacts  and  analysis; 
other  relevant  impacts 

(38)  Comment:  Some  commenters  felt 
that  critical  habitat  should  not  have 
been  proposed  before  an  economic  and 
other  relevant  impacts  analysis  was 
completed. 

Service  response:  Piusuant  to  50  CFR 
424.19,  we  are  not  required  to  conduct 
an  economic  analysis  at  the  time  critical 
habitat  is  initially  proposed.  We 
published  the  proposed  determination 
in  the  Federal  Register  (65  FR  36512), 
invited  public  comment,  and  held  two 
public  hearings.  We  evaluated  and  used 
comments  received  on  the  proposed 
critical  habitat  to  develop  the  draft 
economic  analysis,  as  appropriate.  On 
November  9,  2000  (65  FR  67334),  we 
published  a  notice  in  the  Federal 
Register  announcing  the  availability  of 
the  draft  economic  analysis  and 
reopening  the  public  comment  period 
for  30  days.  We  were  imable  to  provide 


a  longer  comment  period  given  the  short 
time  frame  ordered  by  the  Court.  In 
making  this  final  critical  habitat 
designation,  we  used  the  economic 
analysis  and  took  into  consideration 
comments  and  information  submitted 
during  the  public  hearings  and  public 
comment  periods. 

(39)  Comment:  One  commenter  stated 
that  we  made  an  inappropriate  finding 
of  less  than  $100  million  impact  before 
completing  the  economic  analysis. 

Service  response:  In  the  proposed 
rule,  we  made  a  preliminary  finding  that 
the  economic  impact  of  the  critical 
habitat  designation  would  be  less  than 
$100  million.  This  preliminary  finding 
was  made  piusuant  to  Executive  Order 
12866,  which  requires  that  for 
significant  regulatory  actions,  the 
issuing  agency  shall  assess  the  potential 
costs  and  benefits  of  the  regiilatory 
action.  The  executive  order  defines 
significant  regulatory  actions,  in  part,  as 
rulemakings  that  have  an  annual  effect 
on  the  economy  of  $100  million  or 
greater.  The  Office  of  Information  and 
Regulatory  Affairs,  within  the  Office  of 
Management  and  Budget,  is  required  to 
review  all  significant  rulemakings.  We 
based  our  preliminary  finding  in  the 
proposed  rule  on  our  experience  with 
similar  critical  habitat  designations 
because,  at  the  time  of  proposal,  our 
economic  analysis  had  not  yet  been 
finalized. 

Also  in  the  proposed  rule,  under  the 
discussion  of  the  Small  Business 
Regulator^'  Enforcement  Fairness  Act 
(SBREFA),  we  noted  that  we  would 
conduct  an  economic  analysis  to 
determine  if  the  critical  habitat 
designation  would  have  a  significant 
effect  on  a  substantial  nimaber  of  small 
entities.  A&discussed  above,  in 
response  to  comment  (38),  we 
developed  and  made  available  for 
public  review  a  draft  economic  analysis. 
In  this  draft  economic  analysis  we 
concluded  that  the  critical  habitat 
designation  as  proposed  would  result  in 
an  economic  impact  of  less  than  $1 
million,  significantly  below  the  $100 
million  threshold  in  Executive  Order 
12866.  Our  draft  economic  emalysis  also 
concluded  that  our  proposed  rule  would 
not  have  a  significant  effect  on  a 
substantial  number  of  small  entities  in 
part  because  the  analysis  found  that  the 
proposed  rule  would  have  an  overall 
insignificant  effect  on  the  local  and 
regional  economies  where,  critical 
habitat  was  being  proposed.  Based  on 
this  draft  economic  analysis,  public 
comment,  and  our  changes  to  the 
proposal,  including  reducing  the 
acreage  included  and  the  stream  length 
of  many  units,  we  made  our  final 
determination  required  under  Executive 


Order  12866  that  the  economic  impact 
of  this  final  critical  habitat  designation 
will  be  less  than  $100  million  and  under 
SBREFA  that  the  final  rule  would  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities. 

(40)  Comment:  Several  commenters 
were  concerned  that  our  proposed  rule 
did  not  include  a  Regulatory  Flexibility 
Analysis  and  felt  that  the  economic 
analysis  was  incorrect  to  assume  that  a 
Regulatory  Flexibility  Analysis  was  not 
required. 

Service  response:  The  Regulatory 
Flexibility  Act,  as  amended  by  the 
SBREFA,  generally  requires  an  agency 
to  prepare  a  regiilatory  flexibility 
analysis  of  any  rule  subject  to  the  notice 
and  comment  requirements  of  the 
Administrative  Procedure  Act  or  any 
other  statute  unless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  We  are 
certifying  that  this  rule  will  in  fact  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
and,  as  a  result,  we  do  not  need  to 
prepare  either  an  initial  or  final 
regulatory  flexibility  analysis. 

We  have  based  our  finding  on  the  fact 
that  this  rule  will  not  result  in  any 
significant  additional  burden  to  the 
regulated  community,  regardless  of  the 
size  of  the  entity.  Our  economic  analysis 
identified  several  potential  impacts 
associated  with  critical  habitat 
designation,  including  increased 
consultation  costs,  project  modification 
costs,  and  potential  temporary  decreases 
in  property  values.  However,  because 
we  have  only  designated  property  that 
is  within  the  geographic  range  occupied 
by  the  arroyo  toad,  and  because  the 
arroyo  toad  is  already  federally  listed, 
other  Federal  agencies  are  already 
required  to  consult  with  us  on  activities 
that  they  authorize,  fund,  permit,  or 
carry  out  that  have  the  potential  to 
jeopardize  the  species.  Any  associated 
costs  related  to  these  consultations, 
including  project  modifications,  will 
therefore  be  attributable  to  the  listing  of 
the  species  and  not  to  designation  of 
critical  habitat.  In  a  few  instances, 
completed  (or  near-complete) 
consultations  may  have  to  be  reinitiated 
once  the  critical  habitat  designation  is 
finalized  to  ensure  Federal  agencies' 
responsibilities  under  section  7  are  met; 
as  a  result,  the  critical  habitat 
designation  could  result  in  an  economic 
effect  associated  with  any  delays  to 
complete  these  consultations.  Most 
decreases  in  property  values,  to  the 
extent  that  they  can  be  attributed  to  the 
arroyo  toad  and  result  bom  actual 
restrictions  on  land  use,  would  be  a 
result  of  its  listing  and  not  because  of 
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critical  habitat  designation.  We 
recognize  that  the  market  response  to  a 
critical  habitat  designation,  due  to  the 
perception  of  an  increased  regulatory 
burden,  may  lower  real  estate  values  on 
lands  within  the  designation;  however, 
we  expect  this  decrease  in  value  to  be 
temporary.  Oxu  draft  and  final  economic 
analyses  further  discuss  how  we  arrived 
at  oiu  conclusion  regarding  impacts  to 
small  entities. 

(41)  Comment:  One  commenter 
suggested  we  review  an  economic 
analysis  of  the  California  gnatcatcher 
critical  habitat  designation 
commissioned  by  the  law  offices  of 
Nossaman,  Guthner,  Knox  and  Elliott, 
LLP,  representing  The  Transportation 
Corridor  Agencies,  Forest  Lawn 
Memorial-Park  Association,  and  other 
interested  parties,  that  reported  the 
estimated  economic  impacts  attributable 
to  designating  critical  habitat  for  the 
gnatcatcher  could  result  in  impacts 
between  $300  million  and  $5.5  billion. 
According  to  the  study,  critical  habitat 
designation  will  impact  between  1  to  5 
percent  of  future  expected  growth  in  the 
area.  Another  commenter  submitted  an 
economic  analysis  of  critical  habitat 
designation  commissioned  by  the  law 
offices  of  Nossaman.  Guthner,  Knox, 
and  Elliott  LLP.  representing  the 
Foothill/Eastern  Transportation 
Corridor  Agency  and  the  Raymond 
Basin  Management  Board,  that  reported 
estimated  economic  impacts  attributable 
to  designating  critical  habitat  for  the 
arroyo  toad  could  result  in  impacts 
between  $117  million  and  $875  million. 
According  to  the  study,  critical  habitat 
designation  will  impact  from  1  to  7.5 
percent  of  future  expected  growth. 

Service  response:  The  first  referenced 
document  was  prepared  in  response  to 
the  gnatcatcher  critical  habitat  and  is 
not  specifically  relevant  to  this 
designation  of  critical  habitat  for  the 
arroyo  toad.  We  have  reviewed  the 
secon^  economic  study  cited,  prepared 
by  Dr.  Janczyk,  of  Empire  Economics,  on 
behalf  of  the  commenter;  we  disagree 
with  the  study's  conclusions  and  the 
approach  used  to  derive  the  estimates 
discussed  in  the  comment.  The  author 
(Dr.  Janczyk)  asserts  that  critical  habitat 
designation  will  impact  future  planned 
growth  in  Southern  California  between 
1  and  7.5  percent.  This  mistaken 
assertion  appears  to  be  based  on  several 
biological  opinions  cited  in  the  report 
pertaining  to  the  least  Bell's  vireo  (Vireo 
bellii  pusillus),  southwestern  willow 
flycatcher  [Empidonax  traillii  extimus), 
and  the  California  desert  tortoise 
[Gopherus  agassizii]  (Service  1997a,  b, 
c).  We  believe  the  analysis  is  faulty 
because  of  the  author's  reliance  on  these 
few  biological  opinions  to  support  his 


assertion  that  critical  habitat  /"^ 

designation  will  affect  future  planned 
growth,  while  ignoring  the  thousands  of 
other  biological  opinions  that  have 
allowed  proposed  projects  without 
separate  mitigation  requirements  for 
critical  habitat. 

The  use  of  the  Tequesquite  Landfill 
Flood  Protection  Levee  project 
biological  opinion  (Service  1997a)  to 
estimate  the  impacts  of  designating 
critical  habitat  for  the  arroyo  toad  is 
inappropriate  for  two  reasons.  First,  this 
opinion  addressed  impacts  to  the  least 
Bell's  vireo  and  the  southwestern 
willow  flycatcher,  not  the  arroyo  toad. 
Second,  Uie  ratios  used  in  that  opinion 
are  in  keeping  with  those  employed  for 
projects  affecting  wetland/riparian 
habitats  along  the  Santa  Ana  River, 
regardless  of  occupancy  by  listed 
species  and/or  inclusion  within  critical 
habitat.  As  a  result,  the  imfortunate 
choice  of  words  in  this  opinion  linking 
mitigation  ratios  and  critical  habitat  for 
two  riparian  birds  should  not  be  used  as 
a  predictor  of  futiue  consultations 
involving  arroyo  toad  critical  habitat. 
(For  additional  detail  concerning  this 
biological  opinion,  see  65  FR  63680, 
October  24,  2000.) 

Regarding  the  second  biological 
opinion,  the  author  fails  to  note  that  this 
opinion  was  developed  in  response  to 
the  BLM's  request  for  a  programmatic 
opinion  regarding  desert  tortoise  critical 
habitat.  Specifically,  the  opinion  reflects 
the  thresholds  proposed  by  the  BLM  as 
to  what  types  of  impacts  would  trigger 
section  7  re-initiations,  with  which  we 
agreed  (see  Service  1997b,  page  2:  "To 
ensiue  that  significant  amoimts  of  desert 
tortoise  habitat  are  not  distiubed  imder 
this  biological  opinion,  the  BLM 
proposes  to  track  the  cumulative 
amount  of  habitat  disturbed  by  small 
actions  and  to  reinitiate  formal 
consultation  should  habitat  loss  reach 
10  acres  per  year  in  desert  tortoise 
critical  habitat  within  a  recovery  unit"). 
To  date,  this  standard  has  not  resulted 
in  reinitiation,  suggesting  insignificant 
economic  impacts  to  the  region. 

The  author  s  analysis  also  references 
a  third  biological  opinion  (1-8-97-F- 
46),  again  related  to  the  desert  tortoise, 
along  Mrith  the  BLM's  and  California 
Department  of  Fish  and  Game's 
(Department)  California  Statewide 
Desert  Tortoise  Management  Policy 
(BLM  and  Department  1992),  which  the 
author  believes  supports  his  assertion 
that  we  place  higher  mitigation 
requirements  on  impacts  affecting 
critical  habitat.  In  referring  to  these 
documents,  two  pertinent  issues  are 
ignored.  First,  as  stated  above,  the  BLM, 
not  the  Service,  proposed  the  mitigation 
requirements.  The  compensation  policy 


was  issued  by  the  BLM  in  1991,  three 
years  before  we  proposed  and 
designated  critical  habitat  for  the  desert 
tortoise.  Again,  to  quote  our  biological 
opinion,  "Compensation  for  affected 
desert  tortoise  habitat  will  be  based  on 
Bureau-designated  categories  for  areas 
within  the  California  Desert 
Conservation  Area,  designated  critical 
habitat  within  the  Mojave  National 
Preserve  and  Nevada,  and  additional 
Biu«au  guidance  in  Nevada"  (Service 
1997c). 

The  study  also  ignores  the  fact  that 
the  National  Park  Service  (NPS) 
included  compensation  as  part  of  the 
proposed  action,  and  proposed  that 
compensation  ratios  for  affected  critical 
habitat  be  based  on  those  ratios  used  for 
the  BLM's  Category  1  habitat  (Service 
1997c).  The  proposal  additionally 
included,  as  project  mitigation,  off-site 
compensation  by  AT&T  for  unavoidable 
impacts  to  desert  tortoise  habitat  in  the 
areas  of  cable  removal.  Critical  habitat 
for  the  desert  tortoise  largely  overlaps 
the  BLM's  Category  I  and  11  habitats. 
Consequently,  if  we  had  not  designated 
critical  habitat  for  the  desert  tortoise, 
the  NPS  would  have  required 
compensation  based  on  the  formula  and 
maps  developed  years  earlier  by  the 
BLM  and  other  agencies.  Critical  habitat 
for  the  desert  tortoise  was  not  the 
ultimate  determining  factor  for  the 
compensation  ratios  included  in  the 
NPS's  request  for  formal  consultation. 

The  author  also  cites  an  article  by 
Houck  (1993)  which  he  believes 
supports  his  claim  that  we  impose 
greater  mitigation  obligations  where 
critical  habitat  is  present.  Contrary  to 
the  author's  assertion,  Houck  found,  in 
a  review  of  over  71 ,560  informal  and 
2,000  formal  consultations  that  were 
conducted  under  the  Act,  only  18 
projects  that  were  ultimately 
terminated.  In  other  words,  out  of  all  the 
activities  that  we  consulted  on,  less  than 
0.03  percent  of  projects  were  terminated 
(Houck  1993,  p.  318).  Furthermore,  of 
99  jeopardy  opinions  issued  by  the 
Service,  we  issued  "reasonable  and 
prudent  alternatives"  in  nearly  all  of 
these  opinions  that  allowed  the  projects 
to  proceed  (Houck  1993,  p.  319).  Houck 
found  that  "(T)he  few  opinions  that  did 
not  identify  such  alternatives  involved 
small-scale,  private  development 
directly  in  habitat  essential  to  the 
species  (although  not  always  designated 
as  critical).  No  major  public  activity,  nor 
any  major  federally-permitted  private 
activity  was  blocked"  (Houck  1993, 
p.320).  Houck  also  reported  that  a 
common  theme  in  all  the  jeopardy 
opinions  that  he  reviewed  was  our 
determination  to  find  an  alternative 
within  the  economic  means,  authority, 
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and  ability  of  the  appUcant  that  would 
allow  the  project  to  proceed  (Houck 
1993,  p.320). 

We  are  also  aware  of  several  other 
more  recent  studies  to  support  o\u 
assertion  that  critical  habitat 
designation  has  had  an  insignificant 
effect  on  local  economies.  Recently,  a 
study  commissioned  by  the  Coalition  for 
Sonoran  Desert  Protection  examined  the 
impact  of  designating  habitat  for  the 
cactus  ferruginous  pygmy-owl  in 
southern  Arizona  (McKeimey  2000). 
Performed  one  year  after  the 
designation,  the  study  foimd  that  dire 
predictions  made  by  developers  in  that 
region  have  not  materialized. 
Specifically,  high-density  housing 
development  has  not  slowed,  the  value 
of  vacant  land  has  risen,  land  sales  have 
continued,  and  the  construction  sector 
has  continued  its  steady  growth. 
Similarly,  another  study  that  analyzed 
the  effects  of  logging  ciirtailments  for 
the  northern  spotted  owl  in  the  Pacific 
Northwest  found  that  it  had  an 
insignificant  efiect  on  the  region's 
economic  growth  (Niemi  et.  al.  1999). 

Consequently,  we  believe  that  the 
available  evidence  supports  our 
assertion  that,  in  general,  critical  habitat 
designation  has  not  caused  any 
significant  impact  on  futiu«  economic 
growth  and  would  reach  the  same 
conclusion  with  regard  to  the  proposed 
critical  habitat  designation  for  the 
arroyo  toad. 

(42)  Coniment:  Several  commenters 
stated  that  the  draft  economic  analysis 
is  wrong  to  assimie  that  all  of  the  areas 
proposed  as  critical  habitat  are 
"occupied"  by  the  arroyo  toad. 

Service  response:  The  determination 
of  whether  or  not  proposed  critical 
habitat  is  within  the  geographic  range 
occupied  by  the  toad  is  part  of  the 
biological  decision-making  process  and 
lies  beyond  the  scope  of  an  economic 
analysis.  For  a  discussion  of  the 
biological  justification  of  why  we 
believe  the  area  being  designated  is 
within  the  geographical  area  occupied 
by  the  toad,  see  our  response  to 
Comment  4. 

(43)  Comment:  Several  commenters 
stated  that  the  economic  analysis 
inadequately  analyzes  the  effect  that 
other  pre-existing  regidations  may  have 
(especially  regulations  implementing 
the  California  Environmental  Quality 
Act  (CEQA))  if  critical  habiUt  is 
designated. 

Service  response:  We  disagree  with 
this  assertion.  Our  economic  analysis 
discusses  the  effect  that  existing  State 
and  local  regulations  have  on  current 
activities  in  proposed  critical  habitat 
units.  Specifically,  CEQA  requires 
identification  of  significant 


enviroimiental  effects  of  proposed 
projects  that  have  the  potential  to  harm 
the  environment  The  lead  agency 
(typically  the  California  State  agency  in 
charge  of  the  oversight  of  a  project)  must 
determine  whether  a  proposed  project 
would  have  a  "significant"  efiiect  on  the 
environment. 

Section  15065  of  Article  5  of  the 
CEQA  regulations  states  that  a  finding  of 
significance  is  mandatory  if  the  project 
will  "substantially  reduce  the  habitat  of 
a  fish  and  wildlife  species,  cause  a  fish 
or  wildlife  population  to  drop  below 
self-sustaining  levels,  threaten  to 
eliminate  a  plant  or  animal  community, 
reduce  the  nimiber  or  restrict  the  range 
of  an  endangered,  rare  or  threatened 
species,  or  eliminate  important 
examples  of  the  major  periods  of 
California  history  or  prehistory."  If  the 
lead  agency  finds  a  project  will  cause 
significant  impacts,  the  landowners 
must  prepare  an  Environmental  Impact 
Report  (EIR).  Any  economic  impacts 
identified  by  the  EIR  process  are  due  to 
the  presence  of  a  particiUar  si}ecies  on 
the  project  land,  regardless  if  it  is 
designated  critical  habitat. 

Review  of  the  CEQA  statute  and 
conversations  with  the  California 
Resources  Agency  (one  of  the  agencies 
responsible  for  administering  CEQA) 
revealed  that,  when  a  species  is  known 
to  occupy  a  parcel  of  land,  the 
designation  of  critical  habitat  alone  does 
not  require  a  lead  agency  to  pinsue  any 
incremental  actions.  In  the  case  of  the 
arroyo  toad,  the  recovery  plan  made 
available  to  the  public  a  description  of 
the  habitat  areas  essential  to  the 
conservation  of  the  arroyo  toad. 
Therefore,  economic  impacts  generated 
by  CEQA  on  arroyo  toad  habitat  areas 
are  part  of  the  baseline  and  not 
attributable  to  the  designation  of  critical 
habitat.  Furthermore,  because  the 
Service  has  only  proposed  occupied 
habitat  as  critical  habitat,  the  effects  of 
the  designation  are  minimal  to  non- 
existent due  to  the  existing  requirement 
on  Federal  agencies  to  ensure  that 
current  and  fiiture  land-use  activities  do 
not  jeopardize  the  toad. 

(44)  Comment:  One  commenter  stated 
that  the  economic  analysis  was  flawed 
because  while,  in  their  opinion,  the 
economic  analysis  provided  a 
methodology  for  reviewing  economic 
impacts  of  critical  habitat  designation,  it 
did  not  actually  asalyze  the  impacts. 

Service  response:  We  disagree  with 
the  commenter  that  the  economic 
analysis  failed  to  analyze  the  economic 
impacts  of  critical  habitat  designation. 
The  analysis  first  identifies  the  potential 
impacts  that  may  be  associated  with 
critical  habitat  designation  in  a  general 
framework  and  then  discusses  actual 


expected  impacts  by  critical  habitat 
units  and  by  land  use  activities. 

(45)  Comment:  One  commenter  stated 
that  the  Service  must  not  rely  on  the 
public  to  provide  information 
concerning  the  potential  impacts  of 
critical  habitat  designation. 

Service  response:  In  conducting  our 
economic  analysis,  we  relied  on  data 
and  information  provided  by  the 
Service,  other  Federal  land  management 
and  consulting  agencies,  and  State  and 
local  government  officials.  Our  draft 
economic  analysis  acknowledged  that 
predicting  the  number  and  type  of 
future  section  7  consultations  that  could 
be  attributed  to  critical  habitat 
designation  was  difficult,  even  with  the 
input  provided  by  these  sources,  and 
consequently,  while  we  attempted  to 
measure  the  effect  of  proposed  critical 
habitat  designation,  we  invited  public 
comment  that  could  provide  us  with 
more  specific  information  that  would 
allow  us  to  make  better  estimates.  Oin 
document  states  that  the  Service  will 
consider  all  comments  submitted  on  the 
draft  economic  analysis  and  would 
revise  estimates,  as  appropriate,  based 
on  any  additional  data  provided  by  the 
public.  However,  it  does  not  solely  rely 
on  the  public  to  provide  us  with  the 
information  needed  to  make  an 
adequate  determination  of  proposed 
critical  habitat  designation. 

(46)  Comment:  One  commenter  stated 
that  the  economic  analysis  did  not 
consider  potential  costs  under  section 
10  of  the  Act  that  may  be  created  as  a 
result  of  the  critical  habitat  designation. 

Service  response:  The  Service  must 
internally  consiUt,  pursuant  to  section 
7(a)(2)  of  the  Act,  on  the  issuance  of  any 
section  10(a)(1)(B)  permit.  The  effects  of 
permit  issuance  on  critical  habitat  must 
be  considered  in  the  consultation.  We 
do  not  anticipate  that  designation  of 
critical  habitat  woidd  add  to  the  costs  of 
a  section  10(a)(1)(B)  permit.  First, 
section  10(a)(1)(B)  permits  address 
incidental  take;  the  Act  does  not  address 
the  take  of  critical  habitat.  Although  we 
must  consider  the  effects  of  permit 
issuance  on  critical  habitat,  we  believe 
that  the  jeopardy  standard  for  listed 
species  and  the  adverse  modification 
standard  for  critical  habitat  are  virtually 
identical  and  would  not  therefore  result 
in  additional  costs  to  the  applicant. 

Second,  one  of  the  functions  of 
critical  habitat  is  to  inform  the  public  of 
areas  that  may  require  special 
management  considerations  or 
protection.  Regardless  of  the  designation 
of  critical  habitat,  the  Service  must 
ensure  that  the  issuance  of  any  section 
10(a)(1)(B)  permit  does  not  compromise 
the  survival  and  recovery  of  any  listed 
species.  This  process  includes 
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identifying  key  areas  that  are  necessary 
to  ensure  the  conservation  of  the  listed 
species,  which  we  woidd  do  whether  or 
not  critical  habitat  has  been  designated. 
Viewed  in  this  sense,  the  designation  of 
critical  habitat  is  another  tool  for 
identifying  key  areas.  We  also  encourage 
applicants  to  allow  us  to  participate  as 
much  as  possible  in  the  development  of 
applications  for  section  10(a)(1)(B) 
permits  so  we  can  identify  and  conserve 
these  key  habitat  areas,  whether  or  not 
they  have  been  designated  as  critical 
habitat 

(47)  Comment:  One  commenter  stated 
that  the  economic  analysis  failed  to 
consider  costs  incurred  by  other  Federal 
agencies  as  a  result  of  critical  habitat 
designation. 

Service  response:  We  disagree.  Oin 
estimates  for  costs  associated  with 
futme  section  7  consultations  that  may 
be  attributable  to  critical  habitat 
designation  does  include  costs  that  may 
be  inciured  by  the  Federal  action 
agencies. 

(48)  Comment:  Several  commenters 
stated  that  we  should  have  quantified 
potential  property  value  effects  and  that 
the  economic  analysis  incorrectly 
assimies  that  development  projects  will 
continue  despite  any  incremental  costs. 

Service  response:  Oui  economic 
analysis  acknowledged  that  critical 
habitat  designation  may,  in  some 
instances,  have  short-term  effects  on 
private  property  values.  However,  as  we 
stated  in  the  analysis,  we  did  not 
attempt  to  quantify  such  effects  due  to 
their  highly  speculative  nature,  lack  of 
real  observable  data,  and  propensity  to 
likely  have  offsetting  effects.  Since  we 
conducted  the  draft  economic  analysis, 
a  study  was  released  by  the  Coalition  for 
Sonoran  Desert  Protection  that 
examined  the  impact  of  designating 
habitat  for  the  cactus  ferruginous 
pygmy-owl  in  southern  Arizona. 
Performed  one  year  after  the 
designation,  the  study  foimd  that  dire 
predictions  made  by  developers  in  that 
region  have  not  materialized. 
■Specificcdly,  high-density  housing 
development  has  not  slowed,  the  value 
of  vacant  land  has  risen,  land  sales  have 
continued,  and  the  construction  sector 
has  continued  its  steady  growth.  We 
similarly  believe  that  critical  habitat 
designation  for  the  toad  will  also  not 
likely  exert  any  real  influence  on  real 
estate  development  within  the  critical 
,habitat  areas. 

(49)  Comment:  Some  commenters 
stated  that  we  should  have  estimated 
the  cumulative  effect  of  the  critical 
habitat  designation  for  the  toad  along 
with  the  effect  of  future  pending  and 
proposed  critical  habitat  for  other 
species  in  the  area. 


Service  response:  We  are  not  required 
to  estimate  the  cumulative  effect  of 
miUtiple  critical  habitat  designations  as 
part  of  our  rulemaking  procedures.  We 
are  required  to  consider  only  the  effect 
of  the  proposed  government  action, 
which  in  this  case  is  the  designation  of 
critical  habitat  for  the  arroyo  toad.  The 
appropriate  baseline  to  use  in  an 
analysis  of  a  Federal  action,  which  in 
this  case  is  the  designation  of  critical 
habitat  for  the  arroyo  toad,  is  the  way 
the  world  would  look  absent  the 
proposed  regulation.  Against  this 
baseline,  we  attempt  to  identify  and 
measure  the  incremental  costs  and 
benefits  associated  with  the  government 
action.  Because  the  toad  is  already  a 
Federally  protected  species,  any  effect 
this  listing  has  on  the  regulated 
commimity  is  considered  part  of  the 
baseline  scenario,  which  remains 
unaffected  by  our  critical  habitat 
designation.  Future  pending  and 
proposed  critical  habitat  designation  for 
other  species  in  the  area  will  be  part  of 
separate  rulemakings  and,  their 
economic  effects  will  be  considered 
separately. 

(50)  Comment:  Some  commenters 
were  concerned  that,  while  we 
discussed  impacts  that  are  more 
appropriately  attributable  to  the  listing 
of  the  toad  than  to  the  proposed 
designation  of  critical  habitat,  we  did 
not  include  in  the  baseline  costs 
attributable  to  the  listing  or  provide 
quantified  estimates  of  the  costs 
associated  with  the  listing. 

Service  response:  We  do  not  agree  that 
the  economic  impacts  of  the  listing 
should  be  considered  in  the  economic 
analysis  for  the  designation  of  critical 
habitat.  The  Act  is  clear  that  the  listing 
decision  be  based  solely  on  the  best 
available  scientific  and  commercial  data 
available  (section  4(b)  of  the  Act). 
Congress  also  made  it  clear  in  the 
Conference  Report  accompanying  the 
1982  amendments  to  the  Act  that 
"economic  considerations  have  no 
relevance  to  determinations  regarding 
the  status  of  species."  If  we  were  to 
consider  the  economic  impacts  of  listing 
in  the  critical  habitat  designation 
analysis  it  would  lead  to  confusion, 
because  the  designation  analysis  is 
meant  to  determine  whether  areas 
should  be  excluded  from  the 
designation  of  critical  habitat  based 
solely  upon  the  costs  and  benefits  of  the 
designation,  and  not  upon  the  costs  and 
benefits  of  listing  a  species. 
Additionally,  because  the  Act 
specifically  precludes  us  from 
considering  the  economic  impacts  of  the 
listing,  it  would  be  improper  to  consider 
those  impacts  in  the  context  of  an 
economic  analysis  of  the  critical  habitat 


designation.  Om  economic  analyses 
address  how  the  actions  we  are 
currentiy  considering  may  affect  current 
or  planned  activities  and  practices;  they 
do  not  address  impacts  associated  with 
previous  Federal  actions,  which  in  this 
case  includes  the  listing  of  the  toad  as 
an  endangered  species.  This  method  is 
consistent  with  the  standards  published 
by  the  Office  of  Management  and 
Budget  for  preparing  economic  analyses 
imder  Executive  Order  12866. 

(51)  Comment:  Several  commenters 
believed  that  t^e  economic  analysis 
underestimated  potential  futiu«  section 
7  consultations  with  other  Federal 
agencies  and  questioned  how  we 
developed  our  estimates. 

Service  response:  Section  7  of  the  Act 
requires  other  Federal  agencies  to 
ensiu«  that  any  action  authorized, 
funded,  or  carried  out  by  such  agency  is 
not  likely  to  jeopardize  the  continued 
existence  of  any  endangered  or 
threatened  species  or  restilt  in  the 
destruction  or  adverse  modification  of 
critical  habitat.  To  develop  the  estimate 
of  potential  future  section  7 
consultations  that  may  be  attributable  to 
critical  habitat  designation.  Service 
personnel  were  first  asked  to  identify, 
for  each  critical  habitat  area,  current  and 
potential  future  land-use  activities.  In 
some  cases  we  also  contacted  various 
Federal,  State,  and  local  representatives 
to  clarify  our  understanding  of  some  of 
these  activities.  Service  personnel  were 
then  asked  to  consider  how  these 
activities  affect  the  listed  species  and 
their  habitat.  For  those  activities  that 
may  affect  a  species  or  its  habitat,  we 
attempted  to  determine  whether  or  not 
a  Federal  nexus  existed  that  could  lead 
to  a  section  7  consultation. 

Incremental  section  7  consultations 
were  then  estimated  based  on  previous 
consultation  histories  in  the  area,  in 
areas  for  which  considtation  had 
already  occurred,  we  looked  at  the 
potential  that  such  a  consultation  woidd 
need  to  be  reinitiated  if  critical  habitat 
is  designated.  For  other  areas  where 
activities  had  not  yet  been  the  subject  of 
consultation,  we  estimated  potential 
future  section  7  consultations  likely 
attributable  to  critical  habitat 
designation  based  on  the  presence  of  the 
toad  and  other  listed  species  in  the  area, 
the  likelihood  of  a  Federal  nexus,  and 
the  likelihood  that  a  Federal  agency 
would  need  to  consult  on  such  an 
activity  based  on  the  concerns  of 
Service  personnel  along  with  the  section 
7  considtation  history  in  the  vicinity  of 
the  proposed  critical  habitat  areas,  hi 
developing  our  estimates,  we  contacted 
personnel  in  other  Federal  agencies  that 
have  conducted  section  7  consultations 
with  the  Service,  or  may  in  the  future. 


9442  Federal  Register /Vol.  66,  No.  26  /  Wednesday,  February  7,  2001 /Rules  and  Regulations 


for  their  opinions  on  how  critical 
habitat  designation  may  or  may  not 
affect  their  perceived  need  to  consult  on 
current  and  future  activities. 

(52)  (Comment:  Some  commenters 
believe  that  the  draft  economic  analysis 
imderestimated  the  potential  costs  of 
critical  habitat  designation. 

Service  response:  In  preparing  the 
economic  analysis,  we  made  an  honest 
attempt  to  estimate  the  potential  effects 
from  critical  habitat  designation.  As 
previously  stated,  we  believe  that  many 
of  the  effects  perceived  by  the  public  to 
be  attributable  to  critical  habitat  would 
actually  occur  regardless  of  a  critical 
habitat  designation  because  the  toad  is 
a  Federally  protected  species.  Because 
we  are  attempting  to  estimate  potential 
fut\ire  effects  from  critical  habitat 
designation,  our  estimates  are  based  on 
potential  future  activities  that  are 
typical  for  the  area.  In  reality,  some 
individuals  may  experience  impacts 
greater  than  we  estimated,  while  others 
experience  less.  We  were  only  able  to 
identify  the  tjrpes  of  impacts  likely  to 
occur  regarding  the  proposed  critical 
habitat  designation.  The  potential 
impacts  we  identified  that  could  result 
include  new  or  reinitiated  section  7 
consultations,  and  perhaps  some 
prolongment  of  ongoing  consultations  to 
address  critical  habitat  concerns,  as 
required  under  section  7  of  the  Act.  In 
some  cases,  it  is  possible  that  we  might 
suggest  reasonable  and  prudent 
alternatives  to  the  proposed  activity  that 
triggered  the  consultation,  which  would 
also  be  an  impact.  Also  associated  with 
consultations  is  the  length  of  time 
required  to  carry  out  consultations, 
which  may  result  in  costs  associated 
with  project  delays. 

We  recognize  that  in  some  instances, 
the  designation  of  critical  habitat  could 
result  in  a  distorted  real  estate  market 
because  participants  may  incorrectly 
perceive  that  land  within  the  critical 
habitat  designation  is  subject  to 
additional  constraints.  In  truth,  this  is 
not  the  case  because  critical  habitat 
designation  for  the  toad  does  not  add 
any  extra  protection,  nor  impact 
landowners  beyond  that  associated  with 
the  hsting  of  the  species  under  the  Act. 
As  a  result,  we  believe  that  any  resulting 
distortion  will  be  temporary  and  have  a 
relatively  insignificant  effect  on  the  real 
estate  market  as  it  should  become 
readily  apparent  to  market  participants 
that  critical  habitat  for  the  toad  does  not 
impose  any  additional  constraints  on 
landowners  beyond  those  associated 
with  the  species'  listing. 

(53)  Comment:  Some  commenters 
disagreed  with  the  assumption  applied 
in  the  economic  analysis  that  the 
designation  of  critical  habitat  will  cause 


no  impacts  above  and  beyond  those, 
caused  by  the  listing  of  the  species 
within  occupied  habitat  and  that 
"adverse  modification"  and  "jeopardy" 
are  different,  will  result  in  different 
impacts,  and  should  be  analyzed  as 
such  in  the  economic  analysis. 

Service  response:  We  disagree  with 
the  commenters'  assertion  that 
"jeopardy"  and  "adverse  modification" 
represent  materially  different  standards. 
Section  7  prohibits  actions  funded, 
authorized,  or  carried  out  by  Federal 
agencies  from  jeopardizing  the 
continued  existence  of  a  listed  species 
or  destroying  or  adversely  modifying  the 
listed  species'  critical  habitat.  Actions 
likely  to  "jeopardize  the  continued 
existence"  of  a  species  are  those  that 
would  appreciably  reduce  the 
likelihood  of  both  the  survival  and 
recovery  of  a  listed  species.  Actions 
likely  to  result  in  the  destruction  or 
adverse  modification  of  critical  habitat 
are  those  that  would  appreciably  reduce 
the  value  of  critical  habitat  for  both  the 
survival  and  recovery  of  a  listed  species. 
Common  to  both  definitions  is  an 
appreciable  detrimental  effect  on  both 
survival  and  recovery  of  a  listed  species. 
Given  the  similarity  of  these  definitions, 
actions  likely  to  result  in  the  destruction 
or  adverse  modification  of  critical 
habitat  would  almost  always  result  in 
jeopardy  to  the  species  concerned, 
particularly  within  the  geographic  area 
occupied  by  the  toad  and  that  has 
already  been  identified  in  the  recovery 
plan  as  essential  habitat.  Furthermore, 
we  believe  that  other  Federal  agencies 
are  aware  of  our  concern  for  the  toad 
within  these  areas  and,  as  a 
consequence,  the  designation  of 
proposed  critical  habitat  will  not  result 
in  any  appreciable  increase  in  section  7 
consultations. 

(54)  Comment:  One  commenter  stated 
that  the  economic  analysis  did  not 
address  the  economic  impacts  that 
critical  habitat  designation  would  have 
on  regional  water  authorities. 

Service  response:  We  disagree  with 
this  comment,  and  believe  that  the 
economic  analysis  does  address  the 
potential  effects  that  critical  habitat 
designation  could  have  on  regional 
water  authorities.  We  specifically 
identified  water  authorities  that  are 
already  consiilting  with  us,  as  well  as 
those  that  may  need  to  consult  in  the 
fut\u«.  We  also  discuss  the  estimates  of 
future  section  7  consultations  in  the 
economic  analysis. 

(55)  Comment:  Several  commenters 
requested  that  we  consider  the 
economic  and  other  benefits  of  reducing 
development,  and  to  keep  in  mind  the 
identified  beneficial  uses  of  water  in  the 
designated  drainages.  They  noted 


additional  benefits  of  the  critical  habitat 
designation,  such  as  reducing  urban 
run-off,  purifying  run-off ,  allowing 
riparian  vegetation  to  recover,  and 
protecting  recharge  areas. 

Service  response:  Critical  habitat 
designation  only  has  the  potential  to 
benefit  watershed  drainages  if  it 
somehow  affects  either  current  or 
plaimed  uses  of  the  area  under  the 
"without  critical  habitat"  baseline 
scenario.  In  most  instances,  we  do  not 
believe  that  critical  habitat  designation 
for  the  arroyo  toad  will  have  any 
significant  effect  on  land  use  activities 
or  management  practices  and,  as  a 
result,  we  believe  that  the  designation 
will  also  have  limited  economic  or 
environmental  benefits  above  the 
listing. 

(56)  Comment:  Some  commenters 
stated  that  the  proposal  focuses  on 
agricultiue  as  causing  problems  for  the 
arroyo  toad  when,  in  reality,  predation 
and  roadkill  are  the  biggest  threats  to 
the  arroyo  toad,  and  the  Service  is 
ignoring  those.  One  commenter 
questioned  our  statements  that 
agricultiue  has  had  negative  effects  on 
the  arroyo  toad  and  its  habitat,  and 
another  stated  that  ongoing  farm  and 
ranch  practices  should  be  exempt  from 
regulation.  In  particular,  some 
commenters  implied  that  the  critical 
habitat  designation  would  cripple  the 
agricultural  industry.  Specifically,  one 
commenter  stated  that  agricultiu^ 
revenue  in  affected  counties  is  $7.8 
billion  when  a  5:1  multiplier  is  applied, 
and  that  this  output  is  placed  at  risk  by 
the  critical  habitat  designation. 

Service  response:  We  agree  that 
predation  by  non-native  species  is  a 
significant  threat  to  arroyo  toads. 
However,  we  disagree  with  the  assertion 
that  it  has  been  or  is  at  this  time  the 
greatest  threat  to  the  continued  siuvival 
of  the  species.  We  have  acknowledged 
the  problems  of  predation  or  roadkill, 
and  do  not  think  that  the  proposal  is 
solely  focused  on  the  issue  of 
agriculture.  All  three  topics  are 
discussed  extensively  in  the  recovery 
plan,  which  we  reference  ntmierous 
times  in  this  final  rule.  Historically,  the 
greatest  impacts  to  arroyo  toad 
populations  have  been  the  construction 
of  dams  and  the  accompanying  water 
management  practices.  More  recently, 
intensive  agriculture  and  urbanization 
have  contributed  greatly  to  the  loss, 
degradation,  and  fragmentation  of 
arroyo  toad  habitat.  We  received  no  new 
information  during  the  public  comment 
period  to  contradict  this  finding.  Sand 
and  gravel  mining,  improper  livestock 
management  practices,  suction  dredge 
mining,  the  invasion  of  non-native  plant 
species,  human  recreational  activities, 
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and  non-native  predators,  combined 
with  the  losses  of  habitat,  are  significant 
threats  to  the  species.  The  exact  role 
each  plays  in  the  persistence  of  any 
given  population  varies  depending  on 
the  presence  and  magnitude  of  each  of 
the  other  threats.  We  are  aware  of  the 
threat  of  predation  by  non-native 
species,  and  are  working  with  several 
land  management  agencies  to  decrease 
the  numbers  of  bullfrogs  and  non-native 
fish  found  in  many  watersheds. 
Simultaneously,  we  are  working  with 
the  same  and  other  agencies  to  reduce 
the  impacts  from  water  and  livestock 
management  practices,  recreational 
activities,  sand  and  gravel  mining, 
roads,  and  non-native  plants.  The 
Service  takes  a  multidisciplinary,  multi- 
pronged,  ecosystem  level  approach  to 
the  management  of  endangered  species 
and  their  habitats. 

We  disagree  that  the  entire 
agricultiual  revenue  stream  is 
jeopardized,  as  the  areas  proposed  for 
critical  habitat  do  not  cover  die  entire 
landscape  in  any  county  in  which  it  is 

f)roposed,  nor  most  of  the  agricultxual 
and  in  those  counties.  Additionally,  by 
designating  critical  habitat  for  the 
arroyo  toad  we  are  not  precluding  any 
lands  from  being  farmed  now  or  in  the 
futiu«.  We  do  not  exert  any  influence 
over  land-use  decisions  on  private 
property  conducted  by  non-Federal 
government  entities,  unless  such  action 
results  in  a  take  of  a  federally  listed 
$pecies  or  requires  a  Federal  action.  As 
most  agricultiue  in  the  counties  in 
which  critical  habitat  is  designated  for 
the  arroyo  toad  occurs  on  private,  not 
Federal,  lands,  there  will  be  very 
limited  effects  on  agricultiu^  overall. 

(57)  Comment:  The  designation  of 
critical  habitat  for  the  arroyo  toad  will 
have  a  serious  negative  effect  on  the 
ability  of  the  building  industry  to  meet 
the  demand  for  affordable  housing. 
f  Service  response:  We  are  aware  that 
some  of  the  land  that  we  have  proposed 
as  critical  habitat  for  the  arroyo  toad 
faces  significant  development  pressiue. 
Development  activities  can  have  a 
significant  effect  on  the  land  and  the 
species  dependent  on  the  habitat  being 
developed.  We  also  recognize  that  many 
large-scale  development  projects  are 
subject  to  some  type  of  Federal  nexus 
before  work  actually  begins.  As  a  result, 
we  expect  that  futiu«  consultations,  in 
part,  will  include  planned  and  futiu^ 
real  estate  development. 

However  it  is  very  imlikely  that  these 
resulting  consultations  will  take  place 
solely  in  regard  to  critical  habitat  issues. 
While  it  is  certainly  true  that 
development  activities  can  adversely 
affect  designated  critical  habitat,  we 
believe  that  our  future  consultations 


regarding  new  housing  development 
will  take  place  because  such  actions 
have  the  potential  to  adversely  affect  a 
federally  listed  species.  Such  planned 
projects  would  require  a  section  7 
consultation  regardless  of  the  critical 
habitat  designation.  Section  7  of  the  Act 
requires  Federal  agencies  to  consult 
with  us  whenever  actions  they  fund, 
authorize,  or  carry  out  can  jeopardize  a 
listed  species  or  adversely  modify  its 
critical  habitat. 

(58)  Comment:  One  commenter  was 
concerned  because  of  the  perceived 
effect  of  critical  habitat  on 
implementation  of  the  Southern 
California  Association  of  Governments 
(SCAG)  regional  trailsportation  plans. 

Service  response:  Because  we  have 
determined  that  the  lands  designated  as 
critical  habitat  are  within  the  geographic 
range  occupied  by  the  arroyo  toad,  this 
designation  does  not  present  any 
significant  additional  regulatory 
burdens  upon  Regional  transportation 
projects  beyond  those  attributable  to  the 
listing  of  the  arroyo  toad  as  a  federally 
endangered  species.  Consequently,  we 
do  not  believe  that  the  designation  of 
critical  habitat  for  the  arroyo  toad  adds 
any  significant  additional  economic 
burden  within  critical  habitat 
boundaries.  In  some  cases,  where  an 
existing  consultation  is  completed,  a 
conference  opinion  has  not  been 
completed,  the  project  not  yet 
implemented,  and  the  Federal  action 
agency  retains  discretion  (or  such 
discretion  is  provided  by  law),  agencies 
may  need  to  reinitiate  consultation  to 
address  possible  impacts  to  critical 
habitat. 

(59)  Comment:  Some  commenters 
asked  why  the  biuden  of  past  losses  is 
put  upon  those  now  undertaking 
activities  in  remaining  arroyo  toad 
habitat,  or  expressed  the  concern  that 
certain  groups  of  people  are  being 
unfairly  targeted  by  the  designation  of 
critical  habitat. 

Service  response:  We  are  sensitive  to 
the  concerns  of  the  commenters,  and 
encourage  them  and  other  parties  to 
contact  us  to  discuss  specific  issues. 
The  intent  of  Congress  in  enacting  the 
Endangered  Species  Act  was  to  slow  or 
halt  the  declines  in  the  distributions 
and  nimibers  of  numerous  species. 
These  losses  were  most  often  due  to 
habitat  loss  or  degradation.  Congress 
and  the  Act  recognized  the  importance 
of  both  species  and  the  ecosystems  they 
depend  on,  and  put  in  place 
prohibitions  and  mechanisms  to  recover 
those  species  at  the  risk  of  extinction.  In 
many  cases  the  agencies  responsible  for 
past  losses  of  arroyo  toads  and  their 
habitat  have  been  required  to  alter  their 
management  practices  to  reduce  direct 


losses  of  toads  and  to  restore  habitat  to 
stabilize  and  expand  existing 
populations.  These  include  Federal 
agencies  such  as  the  Department  of 
Defense  and  the  Forest  Service,  as  well 
as  local  agencies  such  as  water  districts. 
We  are  designating  lands  owned  by 
Federal,  State,  and  local  agencies,  as 
well  as  private  lands  in  a  wide  variety 
of  land  use  situations.  No  one 
landowner,  land  use  category,  or 
business  category  was  focused  on  when 
we  were  selecting  critical  habitat. 

(60)  Comment:  Exemption  of  roads, 
homes,  and  shopping  centers  is 
improper  and  discriminatory,  in  that  it 
provides  for  different  standards  in 
evaluating  urban  versus  rural  uses. 

Service  response:  We  do  not 
discriminate  between  projects  or  actions 
that  are  "rural"  in  nature,  versus  those 
that  are  "urban"  in  nature.  As  described 
elsewhere  in  this  final  rule,  existing 
developments  that  no  longer  contain  or 
support  the  primary  constituent 
elements  do  not  meet  the  criteria  for 
critical  habitat.  In  many  cases,  such 
development  occurred  before  the 
species  was  listed.  Federal  agencies  are 
not  required  to  conference  or  consult 
with  us  imtil  a  species  is' proposed  or 
listed,  respectively.  Development  and 
activities  that  have  taken  place  since  the 
listing  of  the  arroyo  toad  were  reviewed 
and  evaluated,  as  appropriate,  imder 
sections  7  and  10  of  the  Act.  If  a  project 
or  action  was  determined  to  be  likely  to 
have  an  effect  on  arroyo  toads,  a 
biological  opinion  or  incidental  take 
permit  (the  latter  accompanied  by  an 
HCP)  was  issued.  Such  opinions  and 
permits  contain  terms  and  conditions 
designed  to  avoid  and  minimize  the 
adverse  effects  to  the  species. 

(61)  Comment:  One  commenter 
expressed  concern  about  possible 
closures  of  fly-fishing  waters. 

Service  response:  We  do  not 
anticipate  that  any  areas  will  be  closed 
solely  because  they  now  fall  within 
designated  critical  habitat  boundaries. 
Current  closiues  of  areas  inhabited  by 
arroyo  toads  were  made  for  several 
reasons.  Some  closm^s  were  to  protect 
the  toad  and  its  habitat  solely  on  the 
basis  of  the  listing,  others  were  due  to 
generalized  habitat  degradation  from 
recreational  or  other  activities,  some 
were  triggered  by  massive  landslides 
during  the  most  recent  El  Nino  events 
(1997-1998),  and  others  were  due  to 
fires. 

(62)  Comment:  Some  landowners 
expressed  concern  about  how  critical 
habitat  designation  may  affect  their 
particular  properties,  what  they  would 
and  would  not  be  allowed  to  do  in  the 
futiu-e  because  of  the  designation,  and 
whether  they  would  need  to  seek 
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incidental  take  authorization  from  us  for 
every  type  of  action  taken  on  their 
property. 

Service  response:  We  are  sensitive  to 
the  concerns  of  individuals  concerning 
their  property  rights.  The  designation  of 
critical  habitat  for  the  arroyo  toad  does 
not  impose  any  additional  requirements 
or  conditions  on  property  owners 
beyond  those  imposed  by  the  listing  of 
the  arroyo  toad  as  a  federally 
endangered  species,  nor  does  it 
establish  a  refuge,  wilderness,  reserve, 
preserve,  or  other  special  conservation 
area.  All  landowners,  public  and 
private,  are  responsible  for  making  sure 
their  actions  do  not  result  in  the 
unauthorized  taking  of  a  listed  species, 
regardless  of  whether  or  not  the  activity 
occurs  within  designated  critical 
habitat  Take  is  deflned  by  regulation  to 
include  "significant  habitat 
modification  or  degradation  that 
actually  kills  or  injures  wildlife,"  which 
was  upheld  by  the  U.S.  Supreme  Court 
in  Sweet  Home  Chapter  of  Communities 
for  a  Great  Oregon  et  al.  v.  Babbitt. 

Furthermore,  all  Federal  agencies  are 
responsible  to  ensure  that  the  actions 
they  fund,  permit  or  carry  out  do  not 
jeopardize  the  continued  existence  of  a 
listed  species,  regardless  of  critical 
habitat  designation.  "Jeopardize  the 
continued  existence  of  means  to 
engage  in  an  action  that  reasonably 
would  be  expected,  either  directly  or 
indirectiy,  to  reduce  appreciably  the 
likelihood  of  survival  and  recovery  of  a 
listed  species  in  the  wild  by  reducing 
the  reproduction,  numbers  or 
distribution  of  that  species  (50  CFR 
402.02).  Because  we  designated  only 
areas  within  the  geographic  range 
occupied  by  the  toad,  any  activity  that 
would  result  in  an  adverse  modification 
of  the  toad's  critical  habitat  would 
virtually  always  also  jeopardize  the 
continued  existence  of  the  species. 
Federal  agencies  must  consult  with  us, 
pursuant  to  section  7  of  the  Act,  on  all 
activities  that  will  adversely  afiiect  the 
toad  both  within  and  outside  of 
designated  critical  habitat. 

(63)  Comment:  The  designation  of 
critical  habitat  constitutes  a  taking  by 
the  Federal  Government,  and  makes  the 
government  financially  liable  for  losses 
in  property  values  or  due  to  prohibition 
of  activities  within  the  designated 
critical  habitat. 

Service  response:  In  accordance  with 
Executive  Order  12630,  the  rule  does 
not  have  significant  takings 
implications.  A  takings  implication 
assessment  is  not  required.  As  discussed 
above,  the  designation  of  critical  habitat 
affects  only  Federal  agency  actions.  The 
rule  will  not  increase  or  decrease  the 
current  restrictions  on  private  property 


concerning  take  of  the  arroyo  toad.  Due 
to  current  public  knowledge  of  the 
species'  protection,  the  prohibition 
against  take  of  the  species  both  within 
and  outside  of  the  designated  areas,  and 
the  fact  that  critical  habitat  provides  no 
incremental  restrictions,  we  do  not 
anticipate  that  property  values  will  be 
affected  by  the  critical  habitat 
designation.  While  real  estate  market 
values  may  temporarily  decline 
following  designation,  due  to  the 
perception  that  critical  habitat 
designation  may  impose  additional 
regulatory  burdens  on  land  use,  we 
expect  any  such  impacts  to  be  short 
term.  Additionally,  critical  habitat 
designation  does  not  preclude 
development  of  HCPs  and  issuance  of 
incidental  take  permits.  Landowners  in 
areas  that  are  included  in  the  designated 
critical  habitat  will  continue  to  have  the 
opportimity  to  utilize  their  property  in 
ways  consistent  with  the  survival  of  the 
arroyo  toad.  Activities  such  as  gold 
mining  or  recreational  activities  that 
occur  within  critical  habitat  are  more 
likely  to  be  restricted  due  to  direct 
impacts  to  arroyo  toads,  rather  than  any 
incremental  restrictions  due  to  the 
designation  of  critical  habitat. 

(64)  Comment:  One  commenter  stated 
that  private  sector  uses  of  public  lands 
should  continue. 

Service  response:  Properly  managed 
activities,  whether  on  private  or  public 
lands,  by  private  individuals  or 
companies  or  by  public  agencies,  can 
have  varying  levels  and  types  of  effects 
on  arroyo  toads  and  their  habitat.  It  is 
incumbent  on  all  of  these  entities  to 
ensure  that  their  activities  do  not  take 
toads,  either  direcUy  or  indirectly,  and 
Federal  agencies  must  ensure  that  their 
activities  do  not  destroy  or  adversely 
modify  designated  critical  habitat.  "The 
Service  is  available  to  provide  technical 
assistance  to  agencies  and  landowners 
in  determining  the  most  appropriate 
methods  for  avoiding  take  of  arroyo 
toads  and  other  listed  species.  If  it  is 
likely  that  take  of  arroyo  toads  or 
adverse  effects  to  the  critical  habitat  will 
occur,  then  it  is  incumbent  on  Federal 
agencies  to  enter  into  the  consultation 
process.  If  it  is  likely  that  take  of  arroyo 
toads  will  occur  on  non-Federal  lands 
without  a  federal  nexus,  then  the  project 
proponent  should  apply  for  an 
incidental  take  permit  under  section 
10(A)(1)(b)  of  the  Act.  In  most  cases  of 
private  activities  on  public  lands,  there 
will  be  few,  if  any,  additional  terms  and 
conditions  due  to  the  designation  of 
critical  habitat,  as  the  presence  of  the 
arroyo  toad  itself  makes  it  necessary  for 
Federal  agencies  to  consult  with  us 
before  they  issue  permits  for  such 
activities.  If  we  did  not  reach  a  jeopardy 


conclusion  during  the  original 
consultation,  it  is  highly  unlikely  that 
the  reinitiation  of  consultation  will 
result  in  a  destruction  or  adverse 
modification  conclusion. 

(65)  Comment:  We  received  a  request 
that  critical  habitat  be  limited  to 
publicly  owned  occupied  habitat  only. 

Service  response:  "The  Act  requires  us 
to  identify,  and  if  prudent,  to  designate 
those  habitats  that  are  essential  to  the 
conservation  of  the  species  and  that  may 
require  special  management,  regardless 
of  ownership.  As  we  discuss  in  the 
section  entitled  Criteria  Used  to  Identify 
Critical  Habitat,  we  guided  our  selection 
of  areas  for  designation,  in  part,  by  the 
information  and  analyses  in  the  arroyo 
toad  recovery  plan.  This  plan  identified 
rivers  and  streams  where  the  protection 
and  management  of  the  toad  and  its 
habitat  are  necessary  to  achieve 
recovery  goals.  Once  lands  are  ^ 

identified  as  essential  to  the 
conservation  of  the  species,  we  may 
designate  or  exclude  areas  based  on 
economic  and  other  impacts.  While 
some  lands  have  been  excluded  from 
this  final  designation,  no  single  category 
of  land  ownership  may  be  automatically 
excluded. 

(66)  Comment:  Some  commenters 
believe  that  the  designation  of  critical 
habitat  will  encourage  the  conversion  of 
private  farms  and  ranches  to  urban 
development,  and  that  farms  and 
ranches  should  be  exempt  from 
designation,  as  these  land  uses  preserve 
open  space  and  prevent  conversion  to 
urban  development. 

Service  response:  We  disagree  with 
this  comment.  There  are  numerous 
programs  available  through  the  Fish  and 
Wildlife  Service  and  other  Federal 
agencies  to  assist  farmers  and  ranchers 
in  developing  appropriate  management 
plans  for  lands  that  harbor  threatened 
and  endangered  species,  both  where 
critical  habitat  is  designated  and  where 
it  is  not.  For  example,  the  Landowner 
Incentive  Program,  provides  funds  for 
land  management  activities  imdertaken 
through  Safe  Harbor  agreements.  Such 
agreements  provide  assurances  to 
landowners  that  additional  regulatory 
burdens  will  not  be  placed  upon  them 
as  a  result  of  increased  populations  of 
listed  species  or  the  attraction  of  listed 
sp>ecies  to  appropriately  managed 
habitat.  Numerous  organizations  can 
provide  funding,  technical  assistance, 
and  management  oversight  for  lands  on 
which  conservation  agreements  have 
been  established.  We  invite  fanners  and 
ranchers  to  continue  to  work  with  us 
and  other  agencies  and  organizations  to 
ensure  that  imperiled  species  will  have 
the  space  they  need,  fanners  and 
ranchers,  will  be  able  to  retain  their  way 
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of  life,  and  open  space  will  not  be  lost 
to  industrial  and  urban  development. 

(67)  Comment:  The  Service  must 
perform  a  complete  analysis  of 
cumulative  impacts  from  current  and 
planned  development,  mining 
operations,  and  other  activities. 

Service  response:  We  are  not  required 
to  estimate  the  cumulative  effects  of 
critical  habitat  designations  as  part  of 
our  rulemaking  proceduj^s.  We  are 
required  to  only  consider  the  effect  of 
the  proposed  government  action,  which 
in  this  case  is  the  designation  of  critical 
habitat  for  the  arroyo  toad.  The 
appropriate  baseline  to  use  in  an 
analysis  of  a  Federal  action  is  the  way 
the  world  would  look  absent  the 
proposed  regulation.  Against  this 
baseline,  we  attempt  to  identify  and 
measure  the  incremental  costs  and 
benefits  associated  with  the  government 
action.  Because  the  toad  is  already  a 
federally  protected  species,  any  effects 
the  listing  has  on  the  regulated 
community  is  considered  part  of  the 
baseline  scenario,  which  remains 
unaffected  by  our  critical  habitat 
designation. 

(68)  Comment:  One  commenter 
indicated  that  the  lower  end  of  Bautista 
Creek  (Unit  9)— from  T5S,  RlE  Section 
21  upstream  to  T5S,  RlE  Section  27— 
was  not  appropriate  for  critical  habitat 
designation  because  the  creek  in  this  ' 
area  flows  first  through  a  large  debris 
basin  and  then  into  a  concrete  lined 
channel. 

Service  response:  We  have  examined 
maps  and  photos  of  this  area  and 
determined  that  it  is  not  essential 
habitat  for  conserving  the  arroyo  toad. 
The  critical  habitat  boundaries  on 
Bautista  Creek  have  been  modified  to 
exclude  areas  downstream  of  the  center 
of  Section  27. 

(69)  Comment:  Several  commenters 
suggested  that  the  segment  of  the 
Whitewater  River  (Unit  22)  below  where 
the  Colorado  River  Aqueduct  crosses  the 
river  is  not  appropriate  for  critical 
habitat  because  of  frequent  water 
releases  from  the  aqueduct  into  the  river 
at  this  location  to  transport  water  to 
groundwater  recharge  basins  in  the 
Coachella  Valley. 

Service  response:  We  have  examined 
the  situation  in  this  area  and 
determined  that  portions  of  the 
Whitewater  River  below  the  Colorado 
River  Aqueduct  crossing  are  not 
essential  habitat  for  conserving  the 
arroyo  toad.  The  critical  habitat 
boundaries  on  the  Whitewater  River 
have  been  modified  to  exclude  areas 
downstream  of  the  aqueduct. 

(70)  ComOient:  One  commenter  stated 
that  it  is  not  appropriate  to  consider 
Baker  Canyon  occupied  by  arroyo  toads 


based  on  recent  survey  information  and 
requested  that  we  delete  Baker  Canyon 
from  proposed  critical  habitat. 

Service  response:  Robert  Fisher 
observed  and  collected  an  arroyo  toad 
within  Baker  Canyon  in  1985  (R.N. 
Fisher,  pers.  comm.),  and  high-quality 
anoyo  toad  habitat  still  exists  in  this 
area.  During  1997,  surveys  conducted  at 
the  Santiago  Creek/Baker  Canyon 
confluence  did  not  detect  the  presence 
of  arroyo  toads  (Harmsworth  Associates 
1998).  However,  this  survey  effort  did 
not  cover  much  of  the  area  proposed  as 
critical  habitat,  nor  did  it  cover  the  area 
where  the  toad  was  observed  in  1985. 
Reportedly,  more  comprehensive  siu^ey 
efforts  within  lower  Baker  Canyon 
during  2000  also  failed  to  detect  arroyo 
toads  (Adrian  Wolf,  pers.  comm.). 
Again,  it  is  likely  that  portions  of  the 
area  proposed  as  critical  habitat  were 
not  covered  by  this  effort,  nor  have  the 
results  been  provided  to  us  for  our 
review.  In  many  areas,  breeding  habitat 
conditions  in  2000  were  poor  (e.g.,  dry 
stream  courses)  because  of  two 
consecutive  years  of  below  normal 
rainfall  in  southern  California,  leading 
to  depressed  anoyo  toad  breeding 
activity.  During  such  conditions,  we 
have  found  that  protocol  surveys  can  be 
ineffective  at  detecting  anoyo  toads, 
even  in  areas  of  known  occupancy. 
Although  it  is  possible  that  Baker 
Canyon  is  presently  not  occupied  by 
anoyo  toads,  we  regard  this  portion  of 
critical  habitat  as  essential  to  the 
conservation  of  the  anoyo  toad  based  on 
the  need  to  safeguard  a  viable  anoyo 
toad  population  within  the  Santa  Ana 
Mountain  portion  of  the  species'  range. 

Summary  of  Changes  From  Proposed 
Designation 

Based  on  a  review  of  public 
comments  received  on  tbe  proposed 
determination  of  critical  habitat  for  the 
anoyo  toad,  we  re-evaluated  our 
proposed  designation  of  critical  habitat 
for  the  anoyo  toad.  This  resulted  in 
several  significant  changes  that  are 
reflected  in  this  final  determination. 
These  include:  (1)  A  reduction  in  the  . 
minimum  mapping  unit  for  defining 
critical  habitat  boundaries,  (2)  the 
truncation  of  some  stream  reaches  based 
on  a  determination  that  certain  lands  are 
not  essential  to  the  conservation  of  the 
arroyo  toad  or  that  such  lands  do  not 
need  special  management,  cmd  (3)  the 
exclusion  under  section  4(b)(2)  of  Camp 
Pendleton  because  the  designation 
would  significantly  impair  critical, 
ongoing  training  and  related  operations. 
A  more  detailed  discussion  of  each  of 
these  issues  follows. 

We  refined  the  minimum  mapping 
unit  for  the  designation,  from  the  1  km 


square  grid  cells  used  in  the  proposed 
rule  to  250  m  grid  cells  (Vieth  the  size 
of  1  km  cells),  so  that  lands  essential  to 
anoyo  toad  conservation  are  more 
precisely  identified.  We  then 
superimposed  the  critical  habitat 
boundaries  on  digital  orthophoto 
quarter-quadrangle  (DOQQ)  imagery  and 
to  remove  from  critical  habitat  urban  or 
developed  areas  that  are  not  essential  to 
the  conservation  of  the  anoyo  toad.  The 
final  critical  habitat  designation  covers 
73,780  ha  (182,360  ac),  a  reduction  of  62 
percent  from  the  proposal. 

Based  on  our  evaluation  of 
information  received  during  the 
comment  periods  and  site  visits  made  to 
some  of  the  proposed  units,  we  reduced 
the  extent  of  some  of  the  stream  reaches 
proposed  as  critical  habitat.  These 
changes  were  based  on  determinations 
that  certain  lands  are  not  essential  to  the 
conservation  of  the  arroyo  toad  or  that 
such  lands  do  not  need  additional 
special  management.  Specifically,  we 
reduced  the  extent  of  the  designated 
stream  reaches  in  Unit  1 ,  San  Antonio 
River,  Monterey  County;  Unit  2,  Sisquoc 
River,  Santa  Barbara  Coimty;  Unit  6, 
Upper  Santa  Clara  River,  Los  Angeles 
Coimty;  Unit  9,  San  Jacinto  River  and 
Bautista  Creek,  Riverside  County;  Unit 
17,  San  Vicente  Creek,  San  Diego 
County;  Unit  20,  LitUe  Rock  Creek,  Los 
Angeles  County;  and  Unit  22, 
Whitewater  River,  Riverside  County. 
The  specifics  for  each  unit  are  given 
below. 

For  Unit  1,  the  San  Antonio  River  on 
Fort  Hunter  Liggett  in  Monterey  County, 
we  reduced  the  northern  extent  of  the 
stream  reach,  which  reduced  the  critical 
habitat  unit  by  1,300  ha  (3,210  ac).  The 
habitat  in  and  adjacent  to  the  reach  irom 
Forest  Creek  to  just  above  Mission  Creek 
is  of  lower  quality  than  that  of  the 
remaining  27  km  stretch  of  the  river  that 
is  included.  While  the  reach  may 
provide  breeding  habitat  for  arroyo 
toads  in  years  when  other  stretches  are 
fully  occupied,  we  do  not  believe  it  is 
essential  to  the  recovery  of  the  arroyo 
toad  in  the  Northern  Recovery  Unit.  If 
arroyo  toads  do  occur  there,  the  Army 
will  have  to  conduct  any  activities  in 
accordance  with  terms  and  conditions 
that  will  be  established  under  a  new 
programmatic  biological  opinion 
covering  ongoing  training,  operations, 
and  maintenance  activities.  The  Army 
has  opened  discussions  with  us  on  their 
existing  programmatic  opinion,  and 
recently  submitted  a  draft  management 
plan  for  the  arroyo  toad.  When  these 
documents  are  completed,  the  Service, 
if  time  and  funding  permit,  will  reassess 
the  critical  habitat  boimdaries  in  light  of 
the  plans.  Until  such  time,  we  believe 
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the  needs  of  the  toads  on  Fort  Hunter 
Liggett  still  require  special  management. 

m  Unit  2,  the  Sisquoc  River  in  Santa 
Barbara  County,  we  eliminated  the 
lower  portion  of  the  river,  from  the 
confluence  with  the  Santa  Maria  River 
to  just  below  the  confluence  with  La 
Brea  Creek.  This  reduced  the  critical 
habitat  unit  by  4,300  ha  (10,625  ac).  We 
have  very  little  information  on  arroyo 
toads  in  this  area,  and  much  of  the 
habitat  has  been  altered  by  ongoing 
agricultiu^  and  mining  practices.  We 
believe  sufficient  high-quality  habitat  is 
available  in  the  remaining  3,385  ha 
(8,360  ac)  of  river  and  upland  habitat  to 
enable  the  stabilization  and  expansion 
of  the  arroyo  toad  population  in  this 
drainage. 

In  Unit  6,  the  Upper  Santa  Clara  River 
basin,  we  have  made  substantial 
changes.  Unit  6a  has  remained  the  same 
on  the  maps,  although  the  description 
has  changed  to  correct  inaccuracies  in 
the  proposed  rule.  A  large  portion  of  the 
proposed  Unit  6b,  including  the 
mainstem  of  the  river  and  the  lower 
portion  of  San  Francisquito  Creek,  has 
been  eliminated,  reducing  the  critical 
habitat  unit  size  by  7,000  ha  (17,300  ac). 
The  remaining  portions  are  identified  in 
this  final  rule  as  Unit  6b  (Castaic  Creek) 
and  Unit  6c  (San  Francisquito  Creek). 
We  believe  that,  under  the  Natural  River 
Management  Plan  (NRMP)  (Valencia 
Company  1998),  the  river  and  creek  will 
continue  to  function  as  a  dispersal 
corridor  for  arroyo  toads  between 
Castaic  Creek  to  San  Francisquito  Creek. 
We  incorporated  this  area  in  the 
proposal  to  provide  for  such  a  corridor. 
We  believe  the  geomorphology  and 
natural  hydrologic  regime  (deep  sandy 
sediments  with  generally  subsurface 
flow  for  much  of  the  rearing  period), 
coupled  with  human  activities  and 
changes,  have  precluded  the 
establishment  and  maintenance  of  a 
breeding  population.  We  do  not  believe 
it  is  in  the  best  interests  of  the  arroyo 
toad  and  other  listed  species  to  focus 
recovery  efforts  for  the  toad  on  the 
mainstem  of  the  river.  As  the  NfRMP  and 
associated  conservation  easements  will 
not  allow  actions  or  activities  that 
would  impede  migration,  we  believe 
that  this  area  has  sufficient  special 
management  in  place.  Castaic  Creek 
upstream  of  the  confluence  with  the 
Santa  Clara  River  and  San  Francisquito 
Creek  upstrejun  of  the  NRMP  boundary 
do  not  have  adequate  conservation 
easements  or  special  management  plans 
in  place  to  provide  adequately  for 
arroyo  toads  in  these  areas.  As  with 
lands  covered  by  an  incidental  take 
permit  issued  under  section  10(a)(1)(B) 
and  accompan)ring  HCPs,  if  these  areas 
are,  in  the  future,  protected  with 


conservation  easements  or  other 
management  plans  that  do  adequately 
address  the  needs  of  the  toads,  the 
Service  will  reassess  the  critical  habitat 
boundaries  in  light  of  the  easements  and 
plans.  The  Service  will  try  to  undertake 
this  review  when  the  easement  or  plan 
is  approved,  but  funding  constraints 
may  influence  the  timing  of  such  a 
review.  However,  such  agreements  can 
proceed  without  a  concurrent 
amendment  to  the  critical  habitat 
designation  should  all  parties  agree. 

In  Unit  9,  San  Jacinto  River/Bautista 
Creek,  we  removed  the  lower  2  km  (1.2 
mi)  stretch  of  Bautista  Creek  because  it 
is  channelized  and  no  longer  supports 
breeding  habitat  for  the  arroyo  toad. 
Significant  areas  of  developed  lands 
were  excluded  because  of  the  refined 
mapping  unit,  resulting  in  an  overall 
reduction  of  about  3,660  ha  (9,180  ac)  in 
the  tmit  size.  We  believe  the  remaining 
1,710  ha  (4,220  ac)  will  provide 
sufficient  habitat  for  the  conservation  of 
the  arroyo  toads  in  this  unit. 

In  Unit  17,  San  Diego  River/San 
Vicente  Creek,  approximately  5  km  (3 
mi)  of  upper  San  Vicente  Creek  was 
removed  fi-om  critical  habitat 
boiuidaries  because  the  creek  flows 
through  a  dense  residential 
development  (i.e.,  San  Diego  Coimtry 
Estates)  in  this  area  and  we  believe  there 
is  no  longer  sufficient  upland  habitat 
there  to  sustain  arroyo  toads.  Along 
with  the  reduction  in  areal  coverage 
resulting  from  the  refined  mapping  unit, 
this  resulted  in  the  splitting  of  the 
proposed  subunit  17a  into  two  final 
subunits,  17a  and  17d.  The  total 
reduction  for  this  unit  was 
approximately  3,500  ha  (8,665  ac). 

m  Unit  19,  Cottonwood  Creek  Basin, 
approximately  8  km  (5  mi)  of  La  Posta 
QBek  were  removed  from  critical 
habitat  because  there  is  no 
documentation  (either  recent  or  historic) 
of  arroyo  toads  inhabiting  the  upper  part 
of  this  drainage;  thus,  the  area  is  not 
considered  to  be  essential  to  the  species' 
conservation.  The  unit  was  reduced 
from  18,000  ha  (44,500  ac)  in  the 
proposed  rule  to  7,990  ha  (19,740  ac)  in 
the  final  designation.  However,  most  of 
that  reduction  can  be  attributed  to  the 
smaller  mapping  unit. 

hi  Unit  20,  Little  Rock  Creek, 
approximately  5  km  (3.1  mi)  of  Litde 
Rock  Creek  below  Little  Rock  Reservoir, 
a  total  of  1,000  ha  (2,470  ac),  was 
removed  from  critical  habitat.  Recent 
surveys  by  the  Forest  Service  have  not 
found  arroyo  toads  dovtnostream  of  the 
reservoir,  and  flow  is  subsurface  in 
much  of  the  stretch,  making  it 
unsuitable  as  rearing  habitat.  If  arroyo 
toads  are  found  on  lands  imder  Forest 
Service  management,  they  will  address 


these  under  appropriate  management 
guidelines.  If  a  population  does  become 
established  in  this  area,  we  will 
reconsider  the  area  as  possible  critical 
habitat,  given  time  and  funding 
constraints. 

In  Unit  22,  the  Whitewater  River  in 
Riverside  County,  we  have  removed  the 
segment  of  proposed  critical  habitat 
downstream  from  the  Colorado  River 
Aqueduct,  a  stretch  of  approximately  3 
km  (2  mi).  This  reduced  the  imit  size  by 
about  700  ha  (1,730  ac).  The  area  is 
sparse  in  vegetative  cover,  chaimelized 
below  Interstate  10,  and  subject  to 
instantaneous  and  random  changes  in 
water  levels.  Water  is  periodically 
released  from  the  Colorado  River 
aqueduct  into  the  Whitewater  River  to  a 
series  of  percolation  ponds  for  the 
purpose  of  recharging  the  Coachella 
Valley  aquifer.  The  refined  mapping 
imit  eliminated  approximately  800  ha 
(1,980  ac).  We  believe  the  remaining  10 
km  (6  mi)  and  865  ha  (2,150  ac)  will 
provide  sufficient  habitat  for  the  long- 
term  conservation  of  the  arroyo  toad  in 
this  unit. 

Marine  Corps  Base  Camp  Pendleton  is 
the  Marine  Corps'  only  amphibious 
training  base  on  the  west  coast.  Ehiring 
the  public  comment  periods  for  the 
proposal,  the  Marines  informed  us  that 
the  designation,  if  made  final,  had  "the 
potential  to  substantially  degrade  the 
military  capabilities  of  both  the 
installation  and  assigned  operational 
forces."  Because  designation  would 
significantly  impair  critical  training,  we 
excluded  Camp  Pendleton  from  this 
final  designation.  Chu*  rationale  for  this 
exclusion  is  discussed  in  more  detail  in 
the  section  "Exclusions  imder  section 
4(b)(2),"  above. 

Economic  Analysis 

Section  4(b)(2)  of  the  Act  requires  us 
to  designate  critical  habitat  on  the  basis 
of  the  best  scientific  and  commercial 
information  available,  and  to  consider 
the  economic  and  other  relevant 
impacts  of  designating  a  particular  area 
as  critical  habitat.  We  may  exclude  areas 
from  critical  habitat  upon  a 
determination  that  the  benefits  of  such 
exclusions  outweigh  the  benefits  of 
specifying  such  areas  as  critical  habitat. 
We  cannot  exclude  such  areas  &t>m 
critical  habitat  when  such  exclusion 
will  result  in  the  extinction  of  the 
species. 

Economic  effects  caused  by  listing  the 
arroyo  toad  as  an  endangered  species, 
and  by  other  statutes,  are  the  baseline 
against  which  the  effects  of  critical 
habitat  designation  are  evaluated.  The 
economic  analysis  must  theil  examine 
the  incremental  economic  and 
conservation  effects  and  benefit  of  the 
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critical  habitat  designation.  Economic 
effects  are  measured  as  changes  in 
national  income,  regional  jobs,  and 
household  income.  An  analysis  of  the 
economic  effects  of  the  proposed  arroyo 
toad  critical  habitat  designation  was 
prepared  (Industrial  Economics, 
Incorporated,  2000)  and  made  available 
far  public  review  (November  9  to 
December  11,  2000;  65  FR  67334).  The 
final  analysis,  which  reviewed  and 
incorporated  public  conunents, 
concluded  that  no  significant  economic 
impacts  are  expected  ftt)m  critical 
habitat  designation  above  and  beyond 
that  already  imposed  by  listing  the 
arroyo  toad.  The  most  likely  economic 
effects  of  critical  habitat  designation  are 
on  activities  fimded,  authorized,  or 
carried  out  by  a  Federal  agency.  The 
analysis  examined  the  effects  of  the 
proposed  designation  on:  (1)  Re- 
initiation of  section  7  consultations,  (2) 
length  of  time  in  which  section  7 
consultations  are  completed,  and  (3) 
new  consultations  resulting  from  the 
determination.  We  believe  that  any 
project  that  would  adversely  modify  or 
destroy  critical  habitat  would  also 
jeopardize  the  continued  existence  of 
the  species,  and  that  reasonable  and 
prudent  alternatives  to  avoid 
jeopardizing  the  species  would  also 
avoid  adverse  modification  of  critical 
habitat.  Thus,  no  appreciable  regulatory 


burden  or  associated  significant 
additional  costs  would  accrue  because 
of  critical  habitat  above  and  beyond  that 
resulting  from  listing.  Our  economic 
analysis  does  recognize  that  there  may 
be  costs  from  delays  associated  with 
reinitiating  completed  consultations 
after  the  critical  habitat  designation  is 
made  final.  There  may  also  be  economic 
effects  due  to  the  reaction  of  the  real 
estate  market  to  critical  habitat 
designation,  as  real  estate  values  may  be 
lowered  due  to  perceived  increase  in  the 
regulatory  burden.  However,  we  believe 
this  impact  will  be  short-term. 

A  copy  of  the  final  economic  analysis 
and  description  of  the  exclusion  process 
with  supporting  documents  are 
included  in  our  administrative  record 
and  may  be  obtained  by  contacting  the 
Ventura  or  Carlsbad  offices  (see 
ADDRESSES  section). 

Required  Determinations 

1 .  Regulatory  Planning  and  Review 

This  document  has  been  reviewed  by 
the  Office  of  Management  and  Budget 
(0MB),  in  accordance  with  Executive 
Order  12866.  OMB  makes  the  final 
determination  under  Executive  Order 
12866. 

(a)  This  rule  will  not  have  an  annual 
economic  effect  of  $100  million  or  more 
or  adversely  affect  an  economic  sector, 
productivity,  jobs,  the  environment,  or 


other  units  of  government.  The  arroyo 
toad  was  listed  as  an  endangered 
species  in  1994.  In  fiscal  years  1994 
through  1999,  the  Ventura  and  Carlsbad 
Fish  and  Wildlife  Offices  conducted  or 
are  in  the  process  of  conducting,  27  and 
55,  respectively,  formal  section  7 
consultations  with  other  Federal 
agencies  to  ensiu«  that  their  actions 
would  not  jeopardize  the  continued 
existence  of  the  arroyo  toad.  No  section 
10(a)(1)(B)  incidental  take  permits  for 
arroyo  toads  have  been  issued  by  the 
Ventura  office,  although  two  HCPs  are 
in  the  early  planning  stages.  The 
Carlsbad  office  has  issued  six  HCPs. 
Under  the  Act,  critical  habitat  may 
not  be  adversely  modified  by  a  Federal 
agency  action;  the  Act  does  not  impose 
any  restrictions  through  critical  habitat 
designation  on  non-Federal  persons 
imless  they  are  conducting  activities 
funded  or  otherwise  sponsored, 
authorized,  or  permitted  by  a  Federal 
agency.  Section  7  requires  Federal 
agencies  to  ensure  that  they  do  not 
jeopardize  the  continued  existence  of 
the  species.  Based  upon  oiu-  experience 
with  the  species  and  its  needs,  we 
conclude  that  any  Federal  action  or 
authorized  action  that  could  potentially 
cause  an  adverse  modification  of  the 
proposed  critical  habitat  would 
currently  be  considered  as  "jeopardy" 
imder  the  Act  (see  Table  3). 


Table  3.— Impacts  of  Arroyo  Toad  Listing  and  Critical  Habitat  Designation 


Categories  of  activities 


Activities  potentially  affected  by  species  listing  only  ^ 


Additional  activities 

potentially  affected 

t)y  cnttcai  fiatxtat 

designation  ^ 


Federal  Activities   Potentially  Af- 
fected 3. 


Private   Activities    Potentially   Af- 
fected*. 


Removing,  degrading,  or  destroying  arroyo  toad  fiat>itat  (as  defined  in  ttie  primary 
constituent  elements  discussion),  wfiettier  by  activities  sucfi  as  road  construction, 
grading,  and  maintenance;  fencing;  off-road  vefiicle  use;  airport  improvement  activi- 
ties; road  rigfit-of-way  designation;  overgrazing;  mining  activities  irKludtng  suction 
dredging;  recreational  activities  including  development  of  campgrounds;  ctiar>ges  in 
long  and  short-term  water  flows  including  damming,  diversion,  alteration  by  agri- 
culture and  urt)anization,  and  channelization;  military  training  and  maneuvers;  li- 
censing for  construction  of  communication  sites;  chemical  applications,  or  ottier 
means  including  hert>lcide  or  pesticide  application,  etc.);  and  appreciat)ly  decreas- 
ing hatMtat  value  or  quality  through  Indirect  effects  (edge  effects.  Invasion  of  exotic 
plants  or  animals,  or  fragmentation  that  the  Federal  Govemment  carries  out). 

Renroving,  degrading,  or  destroying  arroyo  toad  haljitat  (as  defined  In  the  primary 
constituent  elements  discussion),  whether  by  activities  such  as  road  construction, 
grading,  and  maintenance;  fencing;  off-road  vehicle  use;  airport  Improvement  activi- 
ties; road  right-of-way  designation;  overgrazing;  mining  activities  including  suction 
dredging;  recreational  activities  Including  development  of  campgrounds;  changes  in 
long  and  short-term  water  flows  including  damming,  diversion,  alteration  by  agri- 
culture and  urbanization,  and  ctiannelization;  military  training  and  maneuvers;  li- 
censing for  constmction  of  communication  sites;  ctiemlcal  applications,  or  ottier 
means  including  herbicide  or  pesticide  application,  etc.);  and  appreciat>ly  decreas- 
ing habitat  value  or  quality  through  Indirect  effects  (edge  effects.  Invasion  of  exotic 
plants  or  animals,  or  fragmentation)  that  require  a  Federal  action  (permit,  auttH>riza- 
tion,  or  funding). 


None. 


None 


'This  column  represents  the  activities  potentially  affected  by  listing  the  arroyo  toad  as  an  endangered  species  (December  16,  1994  59  FR 
( J4859)  under  the  Endangered  Species  Act. 

2  This  column  represents  the  activities  potentially  affected  by  the  critical  habitat  designation  In  addition  to  those  activities  potentially  affected  by 
Bsting  the  species. 

3  Activities  initiated  by  a  Federal  agency. 

*  Activities  initiated  by  a  private  entity  ttiat  may  need  Federal  authorization  or  funding. 
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Accordingly,  the  designation  of 
currently  occupied  areas  as  critical 
habitat  does  not  have  any  incremental 
impacts  on  what  actions  may  or  may  not 
be  conducted  by  Federal  agencies  or 
non-Federal  persons  that  receive 
Federal  authorization  or  funding.  Non- 
Federal  persons  that  do  not  have  a 
Federal  "sponsorship"  of  their  actions 
are  not  restricted  by  the  designation  of 
critical  habitat  (however,  they  continue 
to  be  bound  by  the  provisions  of  the  Act 
concerning  "take"  of  the  species). 

(b)  This  rule  will  not  create 
inconsistencies  with  other  agencies' 
actions.  As  discussed  above,  Federal 
agencies  have  been  required  to  ensure 
that  their  actions  do  not  jeopardize  the 
continued  existence  of  the  arroyo  toad 
since  the  listing  in  1994.  The 
prohibition  against  adverse  modification 
of  critical  habitat  is  not  expected  to 
impose  any  additional  restrictions  to 
those  that  ciurently  exist  in  occupied 
areas  of  proposed  critical  habitat. 
Because  of  the  potential  for  impacts  on 
other  Federal  agency  activities,  we  will 
continue  to  review  this  action  for  any 
inconsistencies  with  other  Federal 
agency  actions. 

(c)  This  rule  will  not  materially  affect 
entitlements,  grants,  user  fees,  loan 
programs,  or  the  rights  and  obligations 
of  their  recipients.  Federal  agencies  are 
CTurently  required  to  ensure  that  their 
activities  do  not  jeopardize  the 
continued  existence  of  the  species,  and, 
as  discussed  above,  we  do  not  anticipate 
that  the  adverse  modification 
prohibition  (resulting  from  critical 
habitat  designation)  will  have  any 
significant  incremental  effects  in  areas 
of  occupied  habitat. 

(d)  This  rule  will  not  raise  novel  legal 
or  policy  issues.  This  final 
determination  follows  the  requirements 
for  designating  critical  habitat  contained 
in  the  Act. 

2.  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.) 

In  the  economic  analysis,  we 
determined  that  designation  of  critical 
habitat  will  not  have  a  significant  effect 
on  a  substantial  number  of  small 
entities.  As  discussed  under  Regulatory 
Planning  and  Review  above  and  in  this 
final  determination,  this  rule  is  not 
expected  to  result  in  any  restrictions  in 
addition  to  those  currently  in  existence 
for  areas  of  occupied  critical  habitat.  As 
indicated  on  Table  2  (see  Critical 
Habitat  Designation  section),  we 
designated  property  owned  by  Federal, 
Tribal,  State,  and  local  governments, 
and  private  property. 

Within  these  areas,  the  types  of 
Federal  actions  or  authorized  activities 


that  we  have  identified  as  potential 
concerns  are: 

(1)  Regulation  of  activities  affecting 
waters  of  the  United  States  by  the  Army 
Corps  under  section  404  of  the  Clean 
Water  Act; 

(2)  Regulation  of  water  flows, 
damming,  diversion,  and  channelization 
by  any  Federal  agency; 

(3)  Road  construction  and 
maintenance,  right-of-way  designation, 
and  regulation  of  agricultural  activities 
on  Federal  lands  (such  as  those 
managed  by  the  Service,  Forest  Service, 
DOD.  or  BLM); 

(4)  Regulation  of  grazing,  mining,  and 
recreation  by  the  BLM,  Department  of 
Defense,  Army  Corps,  or  Forest  Service; 

(5)  Regulation  of  airport  improvement 
activities  by  the  Federal  Aviation 
Administration; 

(6)  Military  training  and  maneuvers 
and,  facilities  operations  and 
maintenance  on  Fort  Hunter  Liggett  and 
other  applicable  DOD  lands; 

(7)  Construction  of  roads  and  fences 
along  the  international  border  with 
Mexico,  and  associated  immigration 
enforcement  activities  by  the  INS; 

(8)  Licensing  of  construction  of 
communication  sites  by  the  Federal 
Communications  Commission,  and; 

(9)  Funding  of  activities  by  the  U.S. 
Environmental  Protection  Agency, 
Department  of  Energy,  Federal 
Emergency  Management  Agency, 
Federal  Highway  Administration,  or  any 
other  Federal  agency. 

Many  of  the  activities  sponsored  by 
Federal  agencies  within  critical  habitat 
areas  are  carried  out  by  small  entities  (as 
defined  by  the  Regulatory  Flexibility 
Act)  through  contract,  grant,  permit,  or 
other  Federal  authorization.  As 
discussed  above,  these  actions  are 
ciurently  required  to  comply  with  the 
listing  protections  of  the  Act,  and  the 
designation  of  occupied  areas  as  critical 
habitat  is  not  anticipated  to  have  any 
additional  effects  on  these  activities. 

For  actions  on  non-Federal  property 
that  do  not  have  a  Federal  connection 
(such  as  funding  or  authorization),  the 
current  restrictions  concerning  take  of 
the  species  remain  in  effect,  and  this 
final  rule  will  add  no  further 
restrictions. 

3.  Small  Business  Regulatory 
Enforcement  Fairness  Act  (5  U.S.C. 
804(2)) 

In  the  economic  analysis,  we 
determined  whether  designation  of 
critical  habitat  would  cause  (a)  any 
effect  on  the  economy  of  $100  million 
or  more;  (b)  any  increases  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 


regions;  or  (c)  any  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises. 
Please  refer  to  the  final  economic 
analysis  for  a  discussion  of  the  effects  of 
this  determination. 

4.  Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1501  et  seq.) 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501  et 
sea.): 

la)  This  rule  will  not  "significantly  or 
imiquely"  affect  small  governments.  A 
Small  Government  Agency  Plan  is  not 
required.  Small  governments  will  be 
affected  only  to  the  extent  that  any 
programs  having  Federal  funds,  permits, 
or  other  authorized  activities  must 
ensure  that  their  actions  will  not 
adversely  affect  the  critical  habitat. 
However,  as  discussed  above,  these 
actions  are  currently  subject  to 
equivalent  restrictions  through  the 
listing  protections  of  the  species,  and  no 
further  restrictions  are  anticipated  to 
result  from  critical  habitat  designation 
of  occupied  areas. 

(b)  This  rule  will  not  produce  a 
Federal  mandate  of  $100  million  or 
greater  in  any  year;  that  is,  it  is  not  a 
"significant  regulatory  action"  under 
the  Unfunded  Mandates  Reform  Act. 
The  designation  of  critical  habitat 
imposes  no  obligations  on  State  or  local 
governments. 

^.  Takings 

In  accordance  with  Executive  Order 
12630,  the  rule  does  not  have  significant 
takings  implications.  A  takings 
implication  assessment  is  not  required. 
As  discussed  above,  the  designation  of 
critical  habitat  affects  only  Federal 
agency  actions.  The  rule  will  not 
increase  or  decrease  the  current 
restrictions  on  private  property 
concerning  take  of  the  arroyo  toad.  Due 
to  ciurent  public  knowledge  of  the 
specie's  protection,  the  prohibition 
against  take  of  the  species  both  vnthin 
and  outside  of  the  designated  areas,  and 
the  fact  that  critical  habitat  provides  no 
incremental  restrictions,  we  do  not 
anticipate  that  property  values  will  be 
affected  by  the  critical  habitat 
designation.  While  real  estate  market 
values  may  temporarily  decline 
following  designation,  due  to  the 
perception  that  critical  habitat 
designation  may  impose  additional 
regiUatory  burdens  on  land  use,  we 
expect  any  such  impacts  to  be  short 
term.  Additionally,  critical  habitat 
designation  does  not  preclude 
development  of  HCPs  and  issuance  of 
incidental  take  permits.  Owners  of  areas 
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that  are  included  in  the  designated 
critical  habitat  will  continue  to  have 
opportimity  to  utilize  their  property  in 
ways  consistent  with  the  survival  of  the . 
arroyo  toad. 

6.  Federalism 


In  accordance  with  Executive  Order 
13132,  the  rule  does  not  have  significant 
Federalism  effects.  A  Federalism 
assessment  is  not  required.  In  keeping 
with  Department  of  the  Interior  and 
Department  of  Commerce  policy,  we 
requested  information  fi'om  and 
coordinated  development  of  this  critical 
habitat  designation  with  appropriate 
State  resource  agencies  in  California. 
The  designation  of  critical  habitat  in 
areas  ciurently  occupied  by  the  arroyo 
toad  imposes  no  additional  restrictions 
to  those  currently  in  place  and, 
therefore,  has  little  incremental  impact 
on  State  and  local  governments  and 
their  activities.  The  designation  may 
have  some  benefit  to  these  governments 
in  that  the  areas  essential  to  the 
conservation  of  the  species  are  more 
clearly  defined,  and  the  primary 
constituent  elements  of  the  habitat 
necessary  to  the  survival  of  the  species 
are  specifically  identified.  While 
making  this  definition  and 
identification  does  not  alter  where  and 
what  federally  sponsored  activities  may 
occur,  it  may  assist  these  local 
governments  in  long-range  planning 
(rather  than  waiting  for  case-by-case 
section  7  consultations  to  occur). 

7.  Civil  Justice  Reform 

In  accordance  with  Executive  Order 
112988,  the  Office  of  the  Solicitor  has 
determined  that  the  rule  does  not 
unduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order.  We  designated 
critical  habitat  in  accordance  with  the 
provisions  of  the  Endangered  Species 
Act.  The  rule  uses  standard  property 
descriptions  and  identifies  the  primary 
constituent  elements  within  the 
designated  areas  to  assist  the  public  in 
understanding  the  habitat  needs  of  the 
arroyo  toad. 


8.  Paperwork  Reduction  Act  of  1 995  (44 
U.S.C.  3501  et  seq.) 

This  rule  does  not  contain  any 
information  collection  requirements  that 
require  OMB  approval  under  the 
Paperwork  Reduction  Act. 

9.  National  Environmenlal  Policy  Act 

We  have  determined  that  we  do  not 
need  to  prepare  an  Environmental 
Assessment  and/or  an  Environmental 
Impact  Statement  as  defined  by  the 
National  Environmental  Policy  Act  of 
1969  in  coimection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Act.  We  published  a  notice  outlining 
our  reasons  for  this  determination  in  the 
Federal  Register  on  October  25, 1983 
(48  FR  49244).  This  final  determination 
does  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  enviromnent. 

10.  Govemment-to-Govemment 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29,  1994, 
"Govemment-to-Govemment  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951)  E.O. 
13175,  and  512  DM  2,  we  coordinated 
with  federally  recognized  Tribes  on  a 
Govemment-to-Govemment  basis.  We 
determined  that  certain  Tribal  lands  are 
essential  for  the  conservation  of  the 
arroyo  toad  because  they  support 
essential  populations  and  habitat,  and 
activities  conducted  or  planned  on 
those  lands  may  adversely  affect  the 
conservation  of  the  arroyo  toad. 
Therefore,  we  are  designating  critical 
habitat  for  the  arroyo  toad  on  some 
Tribed  lands.  Information  relative  to 
each  reservation  is  included  in  the 
critical  habitat  unit  descriptions.  We 
have  excluded  some  areas  from  critical 
habitat  upon  a  determination  that  the 
lands  did  not  meet  the  criteria  for 
critical  habitat.  The  changes  are  detailed 
in  the  Changes  fi-om  the  Proposed  Rule 
section. 

Relationship  to  Mexico 

We  are  not  aware  of  any  existing 
national  level  regulatory  mechanism  in 


Mexico  that  would  protect  the  arroyo 
toad  or  its  habitat.  Although  new 
legislation  for  wildlife  is  pending  in 
Mexico  and  Mexico  has  laws  that  could 
provide  protection  for  rare  species,  there 
are  enforcement  challenges.  Even  if 
specific  protections  were  available  and 
enforceable  in  Mexico,  the  portion  of 
the  arroyo  toad's  range  in  Mexico  alone, 
in  isolation,  would  not  be  adequate  to 
ensure  the  long-term  conservation  of  the 
species. 

References  Cited 

A  complete  list  of  all  references  cited 
in  this  rulemaking  is  available  upon 
request  firom  either  the  Field  Supervisor, 
Ventura  Fish  and  Wildlife  Office,  or  the 
Field  Supervisor,  Carlsbad  Fish  and 
Wildlife  Office  (see  ADDRESSES  section). 

Authorfs) 

The  primary  authors  of  this  rule  are 
Grace  McLaughlin  (Ventura)  and  John 
Stephenson  (Carlsbad)  (see  ADDRESSES 
section). 

List  of  Subiects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements, 
Transportation. 

Regulation  Promulgation 

Accordingly,  we  amend  part  17, 
subchapter  B  of  chapter  I,  title  50  of  the 
Code  of  Federal  Regulations  as  set  forth 
below: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500;  unless  otherwise  noted. 

2.  In  §  17.11(h)  revise  the  entry  for 
"Toad,  arroyo  southwestern"  under 
"AMPHIBIANS"  to  read  as  follows: 

§  1 7.1 1     Endangered  and  threatened 
wildlife. 


(h)*  *  ' 
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Species 

Historic  range 

Vertebrate  popu- 
lation where  endan- 
gered or  ttireatened 

Status 

When  listed 

Critical 
habitat 

Special 

Common  name             Scientific  name 

rules 

Amphibians 


Toad,  arroyo  (=  ar- 
royo  south-west- 
em). 


Bufo  caHfomicus U.SA  (CA),  Mexico     Entire E 


568    17.95(d) 


NA 


3.  Amend  §  17.95(d)  by  adding  criticd 
habitat  for  the  arroyo  toad  {Bufo 
calif omicus),  in  the  same  alphabetical 
order  as  the«pecies  occurs  in  §  17.11(h). 

§  1 7.95    Critical  habitat— fish  and  wildlife. 

***** 

(d)  Amphibians. 


Arroyo  Toad  (Bufo  cal^omicus) 

1 .  Critical  habitat  units  are  depicted  for 
Monterey,  Santa  Barbara,  Ventura,  Los 
Angeles,  San  Bernardino,  Riverside,  Orange, 
and  San  Diego  counties,  California,  on  the 
maps  below. 

2.  Critical  habitat  includes  stream  and  river 
courses,  riparian  habitats,  and  adjacent 
terrace  and  upland  habitats. 

3.  Within  these  areas,  primary  cpnstituent 
elements  for  the  arroyo  toad  include  a 
hydrologic  regime  that  supplies  sufficient 
flowing  water  of  suitable  quality  at  the 
appropriate  times  to  provide  space,  food,  and 


cover  needed  to  sustain  eggs,  tadpoles, 
metamorphosing  juveniles,  and  adult 
breeding  toads;  low-gradient  stream  segments 
(typically  less  than  4  percent)  with  sandy  or 
fine  gravel  substrates  which  supfMDrt  the 
formation  of  shallow  pools  and  sparsely 
vegetated  sand  and  gravel  bars  for  breeding 
and  rearing  of  tadpoles  and  juveniles;  a 
natural  flooding  regime  or  one  sufficiently 
corresponding  to  a  natural  regime  that  will 
periodically  scour  riparian  vegetation, 
rework  stream  chaimels  and  terraces,  and 
redistribute  sands  and  sediments,  such  that 
adequate  numbers  and  sizes  of  breeding 
pools  and  sufficient  terrace  habitats  with 
appropriate  vegetation  are  maintained  to 
provide  for  the  needs  of  all  life  stages  of  the 
toad;  upland  habitats  of  sufficient  width  and 
quality  (i.e.,  with  areas  of  loose,  sandy  soil 
where  toads  can  biurow  underground)  to 
provide  foraging  and  living  areas  for  subadult 
and  adult  arroyo  toads  (loose,  sandy  soils  are 
typically  most  prevalent  on  alluvial  terraces 
and  valley  bottomlands  and  occur  primarily. 


but  not  exclusively,  within  1.5  km  (0.9  mi) 
of  the  streamcourse  and  less  than  25  m  (80 
ft)  in  elevation  above  the  adjacent  stream 
channel);  few  or  no  nonnative  species  that 
prey  upon  or  compete  with  arroyo  toads,  or 
degrade  their  habitat;  stream  channels  and 
upland  habitats  where  manmade  barriers  do 
not  completely  or  substantially  impede 
migration  to  overwintering  sites,  dispersal 
between  populations,  or  recolonization  of 
temporarily  unoccupied  areas  that  contain 
suitable  habitat;  and  habitats  free  of,  or  with 
limited  levels  of,  land  use  activities  that 
substantially  reconfigure  stream  chaimels, 
remove  or  impede  the  deposition  of  sand  and 
gravel  deposits,  compact  soils,  or  crush 
individual  toads  (see  maps  labeled  Index  1 
and  Index  2  for  overview  of  proposed  critical 
habitat). 

4.  Critical  habitat  does  not  include  existing 
features  and  structures,  such  as  building, 
aqueducts,  airports,  and  other  developed 
areas  not  containing  one  or  more  of  the 
primary  constituent  elements. 
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Unit  1 :  San  Antonio  River 
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Map  Unit  1:  San  Antonio  River,  Monterey 
County.  California.  From  USGS  1:24,000 
quadrangle  maps  Bear  Canyon,  Cosio  Knob, 
Jolon,  and  Williams  Hill,  the  lands  bounded 
by  the  following  Universal  Transverse 
Mercator  (UTM)  zone  10,  North  American 
Datum  1927  (NAD27)  coordinates  (E,  N): 
656250,  3988250;  655500,  3988250;  655500, 
3988750;  657000,  3988750;  657000,  3988250 
656750.  3988250;  656750,  3987750;  657000, 
3987750;  657000,  3987000;  657500.  3987000 
657500.  3986500;  658000.  3986500;  658000, 
3986000; 658250, 3986000; 658250, 3985750 
658500,  3985750;  658500,  3985500;  658750, 
3985500; 658750, 3985000; 659000, 3985000 
659000,  3984500;  659500,  3984500;  659500, 
3984000;  659250,  3984000;  659Z50,  3983750: 
659750,  3983750;  659750,  3983500;  660000, 
3983500;  660000,  3983250;  660500.  3983250 
660500.  3983000;  660750,  3983000;  660750, 
3982750;  661000,  3982750;  661000,  3982500 
661750,  3982500;  661750,  3982250;  662250, 
3982250;  662250,  3982000;  663000.  3982000 
663000,  3981500;  663750,  3981500;  663750, 
3981250; 664000. 3981250;  664000.  3981000 
664250,  3981000;  664250,  3980750;  664500, 
3980750;  664500,  3980500;  664750,  3980500 
664750,  3981000;  665250,  3981000;  665250, 
3980000;  665500,  3980000;  665500,  3979750 
665750,  3979750;  665750,  3979250;  666000, 


3979250;  666000, 
666750,  3978500; 
3978000;  667250, 
667500.  3977750; 
3977500;  668500, 
668250,  3976500; 
3976250;  668750, 
669250,  3976000; 
3975250;  669750, 
670500,  3974750; 
3974500;  671250. 
671500,  3974250; 
3974000;  672000, 
672250,  3974500; 
3975000;  673000, 
673250,  3974750; 
3974500;  673500, 
674250,  3974000; 
3973750;  674750, 
674000,  3973000; 
3973250;  673750, 
673000,  3973750; 
3973250;  671250, 
671000.  3973500; 
3973750;  670500. 
669500,  3974250; 
3974500;  668500, 
668250,  3975250; 
3975500;  667750. 
667500,  3976250; 


3979000;  666750, 
667000, 3978500; 
3978000;  667250, 
667500,  3977500; 
3977000;  668250, 
668500, 3976500; 
3976250; 668750, 
669250,  3975250; 
3975000;  670500, 
670750.  3974750; 
3974500;  671250, 
671500,  3974000; 
3974250;  672250, 
672500,  3974500; 
3975000;  673000, 
673250,  3974500; 
3974250;  674250, 
674500.  3974000; 
3973750;  674750, 
674000.  3973250; 
3973500;  673000, 
672500,  3973750; 
3973250;  671250, 
671000,  3973750; 
3974000;  669500, 
669000,  3974250; 
3974500;  668500, 
668250,  3975500; 
3975750;  667500, 
667250,  3976250; 


3979000 

667000, 

3977750 

668500, 

3977000 

668500, 

3976000 

669750, 

3975000 

670750. 

3974250 

672000. 

3974250 

672500, 

3974750 

673500, 

3974250 

674500, 

3973000 

673750, 

3973500 

672500, 

3973500 

670500, 

3974000 

669000. 

3975250 

667750, 

3975750; 

667250 


3976500;  667000,  3976500;  667000, 
666750,  3976750;  666750,  3977000; 
3977000;  666250,  3977250;  665750, 
665750,  3977500;  665500,  3977500; 
3978000;  665000, 3978000;  665000, 
664750,  3978250;  664750.  3978750; 
3978750;  664500,  3979000;  663750, 
663750,  3979250;  663500,  3979250; 
3979750;  663250,  3979750;  663250. 
662750,  3980000;  662750.  3980250; 
3980250;  662500.  3980500;  662000, 
662000,  3980750;  661750,  3980750; 
3981000;  661250,  3981000;  661250, 
661000,  3981250;  661000,  3981500; 
3981500;  660500,  3981750;  660000, 
66000g,  3982000;  659750,  3982000; 
3982250;  659500,  3982250;  659500, 
659250,  3982500;  659250,  3982750; 
3982750;  659000,  3983000;  658500, 
658500,  3983250;  658250,  3983250; 
3983500;  658000,  3983500;  658000, 
657750,  3985000;  657750.  3985250; 
3985250;  657500.  3985750;  657250, 
657250,  3986250;  657000,  3986250; 
3986500;  656500,  3986500;  656500, 
656250,  3987250;  656250.  3988250; 
excluding  land  bounded  by  656250. 
656500.  3988250;  656500,  3988500; 
3988500;  656250.  3988250. 


3976750 

666250. 

3977250; 

665500, 

3978250; 

664500, 

3979000; 

663500, 

3980000; 

662500, 

3980500 

661750 
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3981750 
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3988250 
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Unit  2:  Sisquoc  River 

Unit  3:  Upper  Santa  Ynez  River  Basin 
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Map  Unit  2:  Sisquoc  River,  Santa  Barbara 
and  San  Luis  Obispo  Counties,  California. 
From  uses  1:24.000  quadrangle  maps  Foxen 
Canyon,  Zaca  Lake,  Bald  Mtn.,  and  Hurricane 
Deck.  Begirming  at  120  degrees  West 
Longitude  at  UTM  zone  10,  NAD27  y- 
coordinate  3857500,  the  lands  bounded  by 
the  following  UTM  zone  10,  NAD27 
coordinates  (E,  N]:  773750,  3837500;  773750, 
3858000: 772750,  3858000;  772750. 3858250; 
772250. 3858250;  772250,  3858500;  771750, 
3858500:  771750,  3859000;  771500,  3859000; 
771500, 3859250;  770250, 3859250;  770250. 
3859500;  769000,  3859500;  769000, 3859750; 
768750,  3859750;  768750,  3860000;  768500, 
3860000;  768500,  3859500;  767250,  3859500; 
767250,  3859250;  767000,  3859250;  767000, 
3859000;  766000,  3859000;  766000, 3858500; 
765750, 3858500; 765750,  3858000;  764000, 
3858000;  764000,  3857750;  763500,  3857750; 
763500,  3858250;  762750,  3858250;  762750, 
3858000; 762250. 3858000;  762250,  3857750; 
761750,  3857750; 761750. 3857500; 760500. 
3857500;  760500,  3857750;  760250,  3857750; 
760250,  3858000;  759750. 3858000; 759750, 
3858250;  759500.  3858250;  759500.  3858500; 
759000, 3858500;  759000,  3858000;  758750, 
3858000;  758750,  3857750; 758500, 3857750; 
758500,  3858000;  757750,  3858000;  757750, 
3858250; 757250, 3858250; 757250. 3858500; 


756250,  3858500; 
3858750;  755500, 
753500,  3859750; 
3860250: 754500, 
755000, 3860000; 
3860250;  756250, 
756750,  3859750: 
3859500:  758000, 
758250,  3859250; 
3859000;  758500, 
758750,  3859250; 
3859000:  760000, 
760500, 3858750; 
3858500; 761000, 
761250,  3858250: 
3858750;  762250, 
762500,  3859000; 
3858750;  762750, 
763000,  3858750; 
3858500: 765000, 
765250,  3858750; 
3859000;  765750, 
766000,  3859500; 
3859750;  767250, 
767750.  3860000: 
3860500;  768250, 
769000, 3860250: 
3860000;  771000. 
772000,  3859750; 
3859500;  772250, 


756250,  3858750; 
3858500;  753500, 
753250,  3859750; 
3860250;  754500, 
755000,  3860250; 
3860500;  756750, 
757750,  3859750; 
38S9500:  758000, 
758250,  3859000; 
3858750;  758750, 
759750,  3859250; 
3859000;  760000, 
760500, 3858500; 
3858000;  761250, 
761750,  3858250; 
3858750;  762250, 
762500,  3858750; 
3859000;  763000, 
764000,  3858750; 
3858500; 765000, 
765250,  3859000; 
3859250; 766000, 
766500,  3859500; 
3859750:  767250, 
767750.  3860500: 
3860750;  769000. 
770500, 3860250; 
3860000;  771000, 
772000,  3859500; 
3859000; 773000, 


755500, 

3858500; 

753250, 

3860000 

756250. 

3860500 

757750, 

3859250 

758500, 

3858750 

759750. 

3858750; 

761000, 

3858000; 

761750, 

3859000; 

762750, 

3859000 

764000, 

3858750 

765750, 

3859250 

766500, 

3860000 

768250, 

3860750 

770500. 

3859750 

772250, 

3859000; 


773000,  3858750;  773500.  3858750;  773500, 
3858500;  774250,  3858500;  774250,  3858000 
to  120  degrees  West  Longitude  at  UTM  zone 
10,  NAD27  y-coordinate  3858000;  excluding 
land  bounded  by  756750,  3859750;  756500, 
3859750;  756500,  3859500;  756750,  3859500 
756750,  3859750;  thence  firom  120  degrees 
West  Longitude  at  UTM  zone  11,  NAD27  y- 
coordinate  3858000;  the  lands  bounded  by 
the  following  UTM  zone  11,  NAD27 
coordinates  (E,  N):  228250,  3858000;  228250, 
3858250;  228500,  3858250;  228500,  3858000; 
229500,  3858000;  229500,  3858250;  230250 
3858250;  230250,  3858750;  230500,  3858750; 
230500,  3859500;  230750,  3859500;  230750, 
3859750; 231500,  3859750: 231500,  3860000 
231750,  3860000;  231750,  3860250;  232250, 
3860250; 232250, 3859750;  232500,  3859750 
232500,  3859500;  232750,  3859500;  232750, 
3859000; 233000, 3859000;  233000,  3858750 
233750,  3858750;  233750.  3859000;  234000, 
3859000;  234000,  3858750;  234250,  3858750 
234250,  3858500;  235250,  3858500;  235250. 
3858250;  235500,  3858250;  235500,  3858000; 
236500,  3858000;  236500,  3857750;  237500, 
3857750;  237500,  3857500;  237750,  3857500; 
237750,  3857250;  238500,  3857250;  238500, 
3857000;  238750,  3857000;  238750,  3857250 
239000,  3857250;  239000,  3857000;  239500, 
3857000:  239500,  3856750;  239750,  3856750 
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239750.  3856500;  240500,  3656500;  240500, 
J856250;  241250,  3856250;  241250,  3856000 
241750,  3856000;  241750,  3855750;  242000, 
3855750;  242000,  3856000;  242250,  3856000 
242250,  3855750;  242750,  3855750;  242750, 
3855500;  243750,  3855500;  243750,  3855000 
243500,  3855000;  243500,  3854500;  243000, 
3854500;  243000,  3855000;  242500,  3855000 
242500.  3855250;  241500.  3855250;  241500, 
3855500;  240750.  3855500;  240750.  3855250 
240500,  3855250;  240500,  3855500;  240250, 
3855500;  240250,  3855750;  239750,  3855750 
239750,  3856000;  239500,  3856000;  239500, 
3856250;  239250,  3856250;  239250,  3856500 
238750.  3856500;  238750,  3856750;  238500, 
3856750;  238500,  3856500;  238250,  3856500 
238250,  3856750;  237500,  3856750;  237500, 
3857000;  236750, 3857000; 236750, 3857250 
235750,  3857250;  235750,  3857500;  235250, 
3857500; 235250, 3857750; 234000. 3857750 
234000,  3858000;  233750,  3858000;  233750, 
3858250;  233500,  3858250;  233500,  3858000 
233000,  3858000;  233000,  3858250;  232500, 
3858250;  232500,  3858750;  232250,  3858750 
232250,  3859250;  232000,  3859250;  232000, 
3859500;  231250,  3859500;  231250,  3858750 
231000,  3858750;  231000,  3858000;  230750, 
3858000;  230750,  3857750;  229500, 3857750 
229500,  3857500;  228000,  3857500;  228000, 
3857250;  225750,  3857250;  225750,  3857500 
to  120°  West  Longitude  at  UTM  zone  11, 
NAD27  y-coordinate  3857500. 

All  remaining  critical  habitat  units  are  in 
Universal  Transverse  Mercator  zone  11, 
North  American  Datum  1927  (NAD27). 

Map  Unit  3:  Upper  Santa  Ynez  River  Basin, 
Santa  Barbara  County,  California.  From 
uses  1:24,000  quadrangle  maps  Little  Pine 
Mtn.,  Hildreth  Peak,  and  Carpinteria,  the 
lands  bounded  by  the  following  UTM 
coordinates  (E,  N):  261750,  3833000;  262500, 
3833000;  262500,  3832750;  262250,  3832750; 


262250,  3832250; 
3831750;  261750, 
261500, 3831500; 
3831250;  261250, 
261000,  3830250; 
3830000; 261000, 
260750,  3829750; 
3829250;  260500, 
261000, 3828250; 
3828000;  260500, 
260250,  3826750; 
3826500;  260000, 
259500,  3825750; 
3825500;  259500, 
259000,  3824750; 
3824500;  259500, 
259000,  3823750; 
3822750;  258750, 
258500, 3822500; 
3822250;  259000, 
260250,  3821750; 
3822250;  262000, 
262250,  3822500; 
3822250; 262750, 
263750,  3821250; 
3821000;  264750, 
265000,  3820750; 
3820500;  265250, 
265500,  3820250; 
3819750;  266500, 
266750.  3819500; 
3819250;  267750, 
268500,  3819250; 
3819750; 269500, 
269250,  3819250; 
3818750; 269000, 
266500,  3818750; 
3819000;  265250, 
264750,  3819500; 
3820250;  264250, 
263750,  3820750; 
3821000;  263000, 


262000,  3832250; 
3831750;  261750, 
261500,  3831250; 
3831000;  261000, 
260750,  3830250; 
3830000;  261000, 
260750,  3829250; 
3828500;  261000, 
260750,  3828250; 
3828000;  260500, 
260250,  3826500; 
3826000;  259500, 
259750,  3825750; 
38^5500;  259500, 
259000, 3824500; 
3824250;  259000, 
259250,  3823750; 
3822750;  258750. 
258500,  3822250; 
3822000;  260250, 
261000,  3821750; 
3822250;  262000, 
262250,  3822250; 
3822000;  263750, 
264000,  3821250; 
3821000;  264750, 
265000, 3820500; 
3820000; 265500, 
265750,  3820250; 
3819750;  266500, 
266750,  3819250; 
3819000;  268500, 
268750,  3819250; 
3819750; 269500, 
269250,  3818750; 
3818500;  266500, 
266250,  3818750; 
3819000;  265250, 
264750,  3820250; 
3820500;  263750, 
263500,  3820750; 
3821000;  263000, 


262000, 

3831500; 

261250, 

3831000; 

260750, 

3829750; 

260500, 

3828500; 

260750, 

3826750; 

260000, 

3826000; 

259750, 

3824750: 

259500. 

3824250; 

259250, 

3822500: 

259000, 

3822000; 

261000, 

3822500; 

262750, 

3822000; 

264000, 

3820750; 

265250, 

3820000; 

265750, 

3819500; 

267750, 

3819000; 

268750, 

3819250; 

269000, 

3818500; 

266250, 

3819500; 

264250, 

3820500; 

263500, 

3821500; 


261250,  3821500; 
3821250;  261000, 
260750,  3820500; 
3821000;  259750, 
259000, 3821250; 
3821500; 258500, 
258250,  3822000; 
3823000:  258250, 
258500, 3823250: 
3823750; 258000, 
257750,  3825000; 
3825250;  257250. 
256750.  3826000; 
3826250;  256500, 
256250,  3826750; 
3827500;  255500, 
255250,  3828000; 
3828250;  254750, 
255000,  3829000; 
3829500;  255250, 
255500,  3829250; 
3828750;  255750, 
256000,  3828000; 
3827750;  256500, 
256750,  3827250; 
3826750;  257250, 
257750,  3826750; 
3826500;  258250, 
258000, 3825750; 
3825500;  258250, 
258500,  3826000; 
3827000;  259500, 
259750,  3827250; 
3828500;  260000, 
259750,  3829750; 
3831250;  260500, 
261000,  3831750; 
3832250;  261250, 
261500,  3832750; 
3833000. 


261250. 3821250; 
3821000;  260750, 
260250. 3820500: 
3821000;  259750, 
259000,  3821500; 
3821750;  258250, 
258000,  3822000; 
3823000;  258250, 
258500,  3823750; 
3824500; 257750, 
257500,  3825000; 
3825250:  257250, 
256750,  3826250; 
3826500: 256250, 
256000,  3826750; 
3827500;  255500, 
255250,  3828250; 
3828750;  255000, 
254750,  3829000; 
3829500;  255250, 
255500.  3828750; 
3828250:  256000, 
256250,  3828000; 
3827750;  256500, 
256750,  3826750; 
3827000;  257750, 
258000,  3826750; 
3826500;  258250, 
258000,  3825500: 
3825250; 258500, 
259250, 3826000: 
3827000;  259500, 
259750,  3828500; 
3828750;  259750, 
260250,  3829750: 
3831250;  260500, 
261000,  3832250; 
3832500: 261500 
261750. 3832750 


261000. 
3821000; 
260250, 
3821250; 
258500, 
3821750; 
258000. 
3823250; 
258000. 
3824500; 
257500, 
3826000: 
256500, 
3826500; 
256000, 
3828000; 
254750, 
3828750; 
254750, 
3829250; 
255750, 
3828250: 
256250, 
3827250; 
257250, 
3827000; 
258000, 
3825750; 
258250, 
3825250; 
259250, 
3827250; 
260000. 
3828750; 
260250. 
3831750; 
261250. 
.  3832500; 
261750, 
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Map  Unit  4:  Sespe  Creek,  Ventura  County, 
California.  From  USGS  1:24.000  quadrangle 
maps  Wheeler  Springs,  Lion  Canyon, 
Topatopa  Mts.,  and  Devil's  Heart  Peak,  the 
lands  bounded  by  the  following  UTM 
coordinates  (E,  N):  292750.  3828500;  293250, 
3828500:  293250. 3828000;  293000,  3828000 
293000.  3827250;  292750,  3827250;  292750, 
3826500;  293250,  3826500;  293250,  3826250 
293500, 3826250; 293500,  3826750;  294000, 
3826750;  294000,  3826500;  294750,  3826500 
294750,  3826000;  295000,  3826000;  295000, 
3826500:  296250.  3826500;  296250.  3826250 
296500. 3826250; 296500,  3826000;  296750, 
3826000;  296750.  3826250;  297750.  3826250 
297750. 3826000;  298000. 3826000; 298000, 
3826250;  298250,  3826250;  298250,  3826500 
300250,  3826500;  300250,  3826750;  301750, 
3826750;  301750,  3826500;  302750,  3826500 
302750. 3826250; 303000. 3826250; 303000 
3826500;  303750.  3826500;  303750,  3826250; 
304250.  3826250;  304250.  3826750;  305000, 
3826750;  305000,  3826500;  305250,  3826500 
305250, 3826250;  306500, 3826250;  306500, 
3826500;  306750.  3826500;  306750.  3826250 
307000.  3826250;  307000,  3826500;  309500, 


3826500; 309500, 
309750. 3826000; 
3826500;  310750. 
312000,  3827000; 
3827750; 313000. 
314750. 3827250; 
3827750;  315250. 
315750,  3828000; 
3827750;  316250, 
316500,  3827250; 
3828000; 318750, 
319250. 3827750; 
3828000;  319500, 
319750,  3827500; 
3827000;  320500, 
321000, 3826500; 
3826000; 320750, 
320250, 3826500; 
3827000; 318750, 
318500,  3827250; 
3827500; 318250, 
317250,  3827500; 
3826750; 316250, 
315750,  3827000; 
3827250; 315500, 
314500.  3826750; 


3825750;  309750,  3825750; 
310250,  3826000;  310250, 
3826500;  310750,  3827000; 
312000,  3827750;  313000, 
3827500;  314750,  3827500 
315000,  3827250;  315000, 
3827750; 315250,  3828000 
315750,  3827750;  316250. 
3827500;  316500,  3827500 
316750,  3827250;  316750, 
3828000; 318750,  3827750 
319250.  3828000;  319500, 
3827750;  319750,  3827750 
320000. 3827500; 320000. 
3827000;  320500.  3826500 
321000.  3826000;  320750, 
3826250;  320250,  3826250 
319750,  3826500;  319750, 
3827000;  318750,  3827250; 
318500,  3827500;  318250, 
3827250; 317250,  3827250 
317000,  3827500;  317000, 
3826750;  316250.  3827000 
315750, 3827250;  315500, 
3827000;  314500,  3827000 
313000,  3826750;  313000, 


3827250;  312500, 
312750.  3827000; 
3826500; 312500. 
311000.  3825750; 
3825500;  309000. 
308250.  3826000; 
3825750;  308000, 
307500,  3825750; 
3826000;  304500, 
304250,  3825750; 
3825500;  303750, 
301750,  3826000; 
3825750;  300000, 
299500, 3825500; 
3825750;  298250, 
297500,  3825250; 
3825500;  297000, 
296500.  3825250; 
3825500;  296250. 
295750,  3825500; 
3825250;  294500, 
294250.  3825500; 
3825750;  291750. 
291500,  3826500; 
3827250;  292500, 
292750,  3828250; 


3827250;  312500, 
312750,  3826500; 
3826250;  311000, 
310500,  3825750; 
3825500; 309000, 
308250,  3825750; 
3826000;  307500, 
304750,  3825750; 
3826000;  304500, 
304250,  3825500; 
3825750;  301750, 
300250,  3826000; 
3825750;  300000. 
299500.  3825750; 
3825500;  297500, 
297250,  3825250; 
3825500;  297000, 
296500,  3825500; 
3825750;  295750. 
295250.  3825500; 
3825250;  294500. 
294250.  3825750; 
3826250; 291500. 
292000.  3826500; 
3827250;  292500. 
292750.  3828500. 


3827000 

312500, 

3826250 

310500, 

3826000 

308000, 

3826000 

304750. 

3825750 

303750. 

3825750 

300250, 

3825500 

298250, 

3825500 

297250. 

3825250; 

296250. 

3825750; 

295250 

3825500; 

291750. 

3826250 

292000. 

3828250 
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Map  Unit  5:  Piru  Creek.  Ventura  and  Los 
Angeles  Counties.  California 

Subunit  5a:  From  USGS  1:24.000 
quadrangle  maps  Alamo  Mtn..  and  Black 
!Mtn..  the  lands  upstream  from  Pyramid  Lake 
{bounded  by  the  following  UTM  coordinates 
l(E.  N):  318750,  3842750;  319500,  3842750; 
319500.  3842500;  319750,  3842500;  319750, 
3842750;  320750,  3842750;  320750,  3842500 
|321000.  3842500;  321000,  3842250;  322750, 
'3842250;  322750.  3841750;  323000.  3841750 
323000.  3841500;  323250,  3841500;  323250. 
3841000;  325000,  3841000;  325000,  3840750 
325250,  3840750;  325250,  3840250;  325500, 
3840250;  325500,  3840500;  326250,  3840500 
326250,  3840250;  326500,  3840250;  326500, 
3840500;  327750.  3840500;  327750,  3840750 
:328250.  3840750;  328250.  3841250;  328500, 
|3841250;  328500,  3841750;  329000,  3841750 
1329000.  3842000;  329250,  3842000;  329250, 
13841750;  329500,  3841750;  329500,  3841500 
1329250,  3841500;  329250,  3841250;  329500, 
3841250;  329500,  3840750;  330000,  3840750 
1330000.  3841000;  330250,  3841000;  330250, 
3840750;  330500,  3840750;  330500,  3840500 
331000.  3840500;  331000,  3840250;  331250, 
3840250;  331250,  3839750;  331500, 3839750 
331500, 3839250; 332000,  3839250;  332000, 
3838500;  332250,  3838500;  332250,  3838250; 
332500,  3838250;  332500,  3837750;  332750 
3837750;  332750,  3837500;  333000,  3837500 
333000,  3837750;  333500,  3837750;  333500, 
3837500;  333750,  3837500;  333750,  3837000; 
334000.  3837000;  334000.  3836500;  333500 
3836500;  333500.  3836750;  333250,  3836750; 


333250.  3837250;  333000,  3837250;  333000. 
3836750;  332750,  3836750;  332750,  3837000 
332500,  3837000;  332500,  3837250;  332250, 
3837250;  332250,  3837500;  332000,  3837500 
332000,  3837750;  331750,  3837750;  331750, 
3838000; 331500, 3838000;  331500,  3838250 
331250,  3838250;  331250,  3838750;  331000, 
3838750;  331000,  3839000;  330750,  3839000 
330750,  3839500;  330500,  3839500;  330500, 
3840000;  330250,  3840000;  330250,  3840250 
329250,  3840250;  329250,  3841000;  329000, 
3841000;  329000,  3841250;  328750,  3841250 
328750,  3840500;  328250,  3840500;  328250, 
3840250;  327750,  3840250;  327750,  3840000 
327250,  3840000;  327250,  3839750;  326750, 
3839750; 326750. 3839500;  326000,  3839500 
326000,  3839750;  324750,  3839750;  324750, 
3840500;  323250,  3840500;  323250,  3840750 
323000,  3840750;  323000,  3841000;  322750, 
3841000;  322750,  3841250;  322500,  3841250 
322500,  3841500;  322000,  3841500;  322000, 
3841750;  321500,  3841750;  321500,  3842000 
319000,  3842000;  319000,  3841500;  318250, 
3841500;  318250,  3841250;  317750,  3841250 
317750.  3841000;  317000,  3841000;  317000, 
3841750;  318000,  3841750;  318000.  3842000; 
318250.  3842000;  318250,  3842250;  318750, 
3842250;  318750,  3842750. 

Subunit  5b:  From  USGS  1:24,000 
quadrangle  maps  Black  Mountain,  Liebre 
Mountain,  Whitaker  Peak,  and  Cobblestone 
Mountain,  the  lands  between  Pyramid  Lake 
and  Lake  Piru  bounded  by  the  following 
UTM  coordinates  (E,  N):  338250,  3835000; 
338500,  3835000;  338500.  3834750;  338750. 
3834750;  338750.  3834500;  339000.  3834500; 


339000,  3834000; 
3833500;  340250, 
340500,  3833250; 
3832250; 340250, 
340500,  3831250; 
3831000;  339750, 
339500,  3830750; 
3830500;  339000, 
338250,  3831000; 
3830750;  337750, 
337000,  3830500; 
3830750;  336750, 
336500,  3831500; 
3831000;  335500, 
335750,  3830750; 
3830250;  336500, 
336750,  3829750; 
3829500;  337500, 
337750,  3829250; 
3828750;  338000, 
337750,  3828250; 
3827500;  337500, 
337250,  3826500; 
3826250; 337500, 
337250,  3825000; 
3824250;  338000, 
338500,  3824000; 
3823750;  338750, 
339000,  3822500; 
3822000;  339000, 
339250,  3821500; 
3820500;  339750, 
339500,  3820000; 
3819500;  338250. 
338000, 3820000; 
3820500; 338500, 


340000.  3834000; 
3833500;  340250. 
340500,  3832250; 
3832000;  340500, 
340000,  3831250; 
3831000;  339750, 
339500,  3830500; 
3830750;  338250, 
338000,  3831000; 
3830750;  337750. 
337000,  3830750; 
3831250;  336500, 
336000, 3831500; 
3831000;  335500, 
335750,  3830250; 
3830000;  336750, 
337250,  3829750; 
3829500;  337500, 
337750,  3828750; 
3828500;  337750, 
337250,  3828250; 
3827500;  337500, 
337250,  3826250; 
3825250;  337250, 
337500,  3825000; 
3824250;  338000, 
338500.  3823750; 
3823250;  339000. 
339250.  3822500; 
3822000;  339000, 
339250, 3820500; 
3820250;  339500, 
339000, 3820000; 
3819500;  338250, 
338000,  3820500; 
3821250; 338250. 


340000, 

3833250 

340250. 

3832000 

340000, 

3830750 

339000. 

3830750 

338000. 

3830500 

336750. 

3831250 

336000. 

3830750 

336500. 

3830000 

337250, 

3829250 

338000, 

3828500 

337250, 

3826500 

337500, 

3825250; 

337500. 

3824000 

338750. 

3823250 

339250. 

3821500 

339750. 

3820250 

339000. 

3820000 

338500. 

3821250; 
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338250,  3821500: 
3821750:  338750, 
338500.  3822000: 
3822750:  338250, 
338000,  3823000: 
3823250:  336250, 
335750.  3823500: 
3824250:  334500, 
335500,  3824500: 
3824000:  336250, 
336750,  3823750: 
3823500:  337000, 


338500.  3821500;  338500, 
3821750: 338750, 3822000 
338500,  3822750;  338250, 
3823250; 338000,  3823250 
336750,  3823000;  336750, 
3823250;  336250,  3823500 
335750, 3824250; 334500, 
3824750;  335500,  3824750 
336000, 3824500;  336000, 
3824000;  336250,  3823750 
336750,  3823500;  337000, 
3825250; 336750,  3825250 


336750,  3825500; 
3826000;  336750, 
336500,  3826250; 
3826750;  336750. 
337000,  3827750; 
3828500; 337000, 
337500,  3828750; 
3829000;  337250, 
336750,  3829500; 
3829750;  336000, 
335750,  3829500; 
3829750;  335500, 


337000,  3825500;  337000, 
3826000;  336750,  3826250 
336500,  3826750;  336750, 
3827250; 337000,  3827250 
336750,  3827750;  336750, 
3828500;  337000,  3828750 
337500.  3829000;  337250, 
3829250:  336750,  3829250 
336250,  3829500;  336250 
3829750; 336000,  3829500 
335750,  3829750;  335500, 
3830250; 335000.  3830250 


335000,  3831250; 
3831750;  337500, 
337750,  3831250; 
3831500;  338250, 
338750,  3831000; 
3831250;  339500, 
339750,  3831500; 
3833000;  339500, 
339000,  3833750; 
3834000;  338500, 
338000, 3834250, 
3834750;  338250, 


335500,  3831250; 
3831750;  337500, 
337750,  3831500; 
3831250;  338750, 
339250,  3831000; 
3831250;  339500, 
339750,  3833000; 
3833500;  339000, 
338750,  3833750; 
3834000;  338500, 
338000,  3834750; 
3835000. 


335500, 

3831250 

338250, 

3831250 

339250, 

3831500; 

339500 

3833500; 

338750 

3834250; 

338250, 


Unit  6:  Upper  Santa  Clara  River  Basin 
Unit  7:  Upper  Los  Angeles  River  Basin 
Unit  20:  Little  Rock  Creek 


Kem  County 


j^     Los  Angeles  County 

\6 


% 


Map  Unit  6:  Upper  Santa  Qara  River  basin, 
Los  Angeles  County,  California 

Subunit  6a:  From  USGS  1:24,000 
quadrangle  maps  Liebre  Mtn.  and  Whitaker 
Peak,  the  lands,  upstream  of  Castaic  Lake, 
bounded  by  the  following  UTM  coordinates 
(E,  N):  347000,  3835500;  347250,  3835500; 
347250,  3835000; 347500,  3835000; 347500, 
3834500; 347250. 3834500;  347250,  3834000 
347500,  3834000;  347500,  3833750;  347750. 
3833750;  347750.  3832750;  348000,  3832750 
348000,  3831750;  348250,  3831750;  348250, 
3831000;  347750,  3831000;  347750,  3830500 
348000, 3830500; 348000, 3830750;  348500, 
3830750;  348500,  3830250;  348250,  3830250 
348250, 3830000;  347750,  3830000;  347750, 
3829500;  348000,  3829500;  348000.  3829000 
348250,  3829000;  348250,  3828750;  348750, 


3828750;  348750, 
349000,  3828000; 
3827750;  349500, 
349250, 3827000; 
3826750;  348750, 
348500, 3827750; 
3828000; 346000, 
347750,  3828250; 
3828500;  347500, 
347250,  3829250; 
3830750;  347250, 
347500,  3831000; 
3831250;  347750, 
347500,  3832250; 
3832500;  347500, 
347250,  3832750; 
3833500;  346750, 
347000,  3835500. 


3828250; 349000, 
349250,  3828000; 
3827750;  349500, 
349250,  3826750; 
3827250;  348500, 
348250,  3827750; 
3828000;  348000, 
347750,  3828500; 
3828750;  347250, 
347000,  3829250; 
3830750;  347250, 
347500.  3831250; 
3831750:347500, 
347750,  3832250; 
3832500;  347500, 
347250, 3833500; 
3834250;  347000, 


3828250 
349250. 
3827000 
348750, 
3827250 
348250, 
3828250 
347500, 
3828750 
347000, 
3831000 
347750, 
3831750 
347750, 
3832750 
346750, 
3834250 


Subunit  6b:  From  USGS  1:24,000 
quadrangle  maps  Warm  Springs  Mountain, 
Val  Verde,  itnd  Newhall,  the  lands  bounded 
by  the  following  UTM  coordinates  (E,  N): 
351500,  3819000;  352000,  3819000;  352000, 
3818500;  352250,  3818500;  352250,  3818750 
352500,  3818750;  352500,  3817500;  353000, 
3817500; 353000,  3816750;  352750,  3816750 
352750, 3816000; 352500. 3816000;  352500 
3815500;  352750,  3815500;  352750,  3814500; 
353000,  3814500;  353000,  3814250;  352750, 
3814250;  352750,  3813250;  352500,  3813250; 
352500,  3813000;  352250,  3813000;  352250 
3812750;  352500,  3812750;  352500,  3812000; 
352750,  3812000;  352750,  3811500;  352500, 
3811500;  352500,  3811250;  352000,  3811250 
352000, 3811000; 351750,  3811000;  351750, 
3810750; 351500, 3810750;  351500,  3810250 
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351250,  3810250:  351250,  3810000;  351000, 
3810000;  351000,  3809750; 350750,  3809750 
350750,  3809250;  350250,  3809250;  350250, 
3809500; 350000,  3809500;  350000,  3809250 
349750,  3809250;  349750,  3809500;  349500, 
3809500;  349500,  3810750;  350250,  3810750 
350250,  3811000;  350000,  3811000;  350000, 
3811500;  350500,  3811500;  350500,  3812250 
351000,  3812250;  351000,  3813000;  351250, 
3813000;  351250,  3813750; 351500,  3813750 
351500,  3817500;  351250,  3817500;  351250, 
3818500;  351000,  3818500;  351000,  3818750; 
351500,  3818750;  351500,  3819000. 
Subunit  6c:  From  USGS  1:24,000 
quadrangle  maps  Warm  Springs  Mtn.,  Green 
Valley,  and  Newhall,  the  lands  bounded  by 
the  following  UTM  coordinates  (E,  N): 
365750,  3826500;  366000,  3826500;  366000, 
3826250;  366250,  3826250;  366250,  3825750; 
365500,  382:5750:  365500,  3825500;  365000, 
3825500;  365000,  3825250;  364500,  3825250; 
364500,  3825000;  364000,  3825000;  364000, 
3824750;  363500.  3824750;  363500,  3824500; 
363000,  3824500;  363000,  3824250;  362500, 
3824250;  362500,  3824000;  362000,  3824000; 
362000,  3823750;  361500,  3823750;  361500, 
3823500;  361250,  3823500;  361250.  3823250; 
361000,  3823250;  361000,  3823000;  360750, 
3823000;  360750,  3822750;  360500,  3822750; 
360500,  3822500;  360250,  3822500;  360250, 
3822000; 360000, 3822000;  360000, 3821250; 
359750,  3821250;  359750,  3820750;  359500, 
3820750;  359500,  3820500;  359750,  3820500; 
359750,  3820250;  359500,  3820250;  359500, 
3819750;  359250,  3819750;  359250,  3818750; 
359000,  3818750;  359000,  3817500;  358750, 
3817500;  358750,  3815750;  358500,  3815750; 
358500,  3815250;  358250,  3815250;  358250, 
3814750;  357000,  3814750;  357000,  3815750; 
357250,  3815750;  357250,  3816000;  357500, 
3816000;  357500,  3816250;  357750,  3816250; 
357750,  3816750;  358000,  3816750;  358000, 
3818750;  358250,  3818750;  358250,  3819000; 
358500,  3819000;  358500,  3819750;  358750, 
3819750;  358750,  3820500;  359000,  3820500; 
359000,  3821750;  359250,  3821750;  359250, 
3822000;  359500,  3822000;  359500,  3823000; 
360000,  3823000;  360000,  3823250;  360250, 
3823250;  360250,  3823750;  360750,  3823750; 
360750,  3824750;  361750,  3824750;  361750, 
3824500;  362000,  3824500;  362000,  3824750; 
362250,  3824750;  362250,  3825000:  362500, 
3825000;  362500,  3825250;  362750,  3825250; 
362750,  3825000;  363000,  3825000; 363000, 
3825250;  363250,  3825250;  363250,  3825750; 
363500,  3825750;  363500,  3825500;  363750, 
3825500;  363750,  3825750;  364500,  3825750; 
364500,  3826000;  365250,  3826000;  365250, 
3826250;  365750,  3826250;  365750,  3826500. 

Map  Unit  7:  Upper  Los  Angeles  River  Basin, 
Los  Angeles  County,  California 

Subunit  7a:  From  USGS  1:24,000 
quadrangle  maps  Sunland  and  Condor  Peak, 
the  lands  in  the  Big  Tujunga  Creek  basin 
bounded  by  the  following  UTM  coordinates 


(E,  N):  379750,  3793000;  379750,  3792500; 
379500,  3792500;  379500,  3792250;  379250. 
3792250;  379250,  3792000:  379000,  3792000 
379000,  3791750;  378500,  3791750;  378500, 
3791500; 378250, 3791500; 378250, 3792000 
375500,  3792000;  375500,  3793500;  376750, 
3793500; 376750, 3793250; 378500, 3793250 
378500,  3793500;  379000,  3793500;  379000, 
3793750;  379500,  3793750;  379500,  3794000 
380250,  3794000;  380250,  3794250;  380750, 
3794250;  380750,  3794750;  381000,  3794750 
381000, 3795000; 381250, 3795000; 381250, 
3795250;  381500,  3795250;  381500,  3795500 
381750,  3795500;  381750,  3795750;  382000, 
3795750;  382000,  3796000;  382250,  3796000; 
382250,  3796250;  383750,  3796250;  383750, 
3796500;  384750,  3796500;  384750,  3796250 
385000,  3796250;  385000,  3796000:  385250, 
3796000;  385250, 3795750;  386000,  3795750 
386000,  3795500;  386250,  3795500:  386250, 
3795250;  386750,  3795250;  386750,  3794750 
387250,  3794750;  387250,  3794500;  387500, 
3794500;  387500, 3794250;  387750,  3794250 
387750,  3794000;  388000,  3794000;  388000, 
3793750;  389250,  3793750;  389250, 3794000 
389500,  3794000;  389500,  3794250;  389750, 
3794250;  389750,  3794500;  390000,  3794500 
390000,  3795000;  390500,  3795000;  390500 
3795250;  390750,  3795250;  390750,  3794750 
390500,  3794750;  390500,  3794000;  390000, 
3794000;  390000,  3793750;  389750,  3793750 
389750,  3793500;  389500,  3793500;  389500, 
3793250;  388750,  3793250;  388750,  3793000 
387750, 3793000; 387750,  3793250;  387500, 
3793250;  387500,  3793750;  387250,  3793750 
387250,  3794000;  387000,  3794000;  387000, 
3794250;  386500,  3794250;  386500,  3794500 
386250,  3794500;  386250,  3794750;  386000, 
3794750;  386000,  3795000;  385500,  3795000 
385500,  3795250;  385250,  3795250;  385250, 
3795500;  384750,  3795500;  384750,  3795750 
384500,  3795750;  384500,  3796000;  384000, 
3796000; 384000,  3795500;  383500,  3795500 
383500,  3795750;  382500,  3795750;  382500, 
3795500;  382250,  3795500;  382250,  3795250 
382000,  3795250;  382000,  3795000;  381750, 
3795000;  381750,  3794500;  381500,  3794500 
381500,  3793500;  380750,  3793500;  380750, 
3793250;  380250,  3793250;  380250,  3793000 
379750,  3793000;  excluding  land  bounded  by 
379750,  3793000;  379750,  3793250;  379500, 
3793250;  379500,  3793000;  379750,  3793000. 

Subunit  7b:  From  USGS  1:24,000 
quadrangle  maps  Condor  Peak  and  Chilao 
Flat,  the  lands  bounded  by  the  following 
UTM  coordinates  (E,  N):  397750,  3801250; 
398250,  3801250;  398250,  3799500;  398000, 
3799500; 398000,  3799250;  397750,  3799250 
397750,  3799000;  397500,  3799000;  397500, 
3798750;  397000,  3798750;  397000,  3798250 
396750,  3798250;  396750,  3798000;  396500, 
3798000;  396500,  3797750;  396250,  3797750 
396250,  3797500;  395750,  3797500;  395750, 
3797000;  396000,  3797000;  396000,  3797250 
397750,  3797250;  397750,  3797000;  398250, 
3797000;  398250.  3797250;  400000.  3797250 


400000,  3797500;  400500,  3797500;  400500, 
3797250;  400750,  3797250;  400750,  3797000 
401250,  3797000;  401250,  3797250;  401500, 
3797250; 401500, 3797750;  402000, 3797750 
402000,  3798000;  402500,  3798000;  402500, 
3798250; 403500,  3798250;  403500,  3798000 
403750.  3798000;  403750,  3797750;  403500, 
3797750;  403500.  3797500;  403250.  3797500 
403250.  3797750:  402750.  3797750;  402750, 
3797500;  402250,  3797500;  402250.  3797250 
402000,  3797250;  402000,  3797000;  401750, 
3797000; 401750,  3796750;  402000,  3796750 
402000,  3796500;  402500,  3796500;  402500, 
3796000;  402750,  3796000;  402750.  3795500; 
403000,  3795500;  403000.  3795000;  402500, 
3795000;  402500,  3795500;  402250,  3795500 
402250,  3795750;  401750,  3795750;  401750, 
3796000;  401500,  3796000;  401500,  3796250 
401250,  3796250;  401250,  3796500;  401000. 
3796500;  401000,  3796250;  400250,  3796250; 
400250,  3796500;  398250,  3796500;  398250, 
3796250;  397500,  3796250;  397500,  3796500 
397250,  3796500;  397250,  3796750;  396000, 
3796750;  396000,  3796500;  395500,  3796500 
395500,  3796750;  394750,  3796750;  394750, 
3796500;  394250,  3796500;  394250,  3796750 
393750,  3796750;  393750,  3796250;  392750, 
3796250;  392750,  3796000; 392500,  3796000 
392500,  3795750;  392000,  3795750;  392000, 
3796250; 392250, 3796250;  392250,  3796500 
392750,  3796500;  392750,  3796750;  393500, 
3796750;  393500,  3797000;  393750,  3797000; 
393750,  3797250;  394250,  3797250;  394250, 
3797000;  394750,  3797000;  394750,  3797750 
395250,  3797750;  395250,  3798000;  396000, 
3798000;  396000,  3798500;  396250,  3798500 
396250,  3799000;  396750,  3799000;  396750, 
3799500;  397500,  3799500;  397500,  3800000 
397750,  3800000;  397750,  3801250. 
Subunit  7c:  From  USGS  1:24,000 
quadrangle  maps  Condor  Peak  and  Pasadena, 
the  lands  bounded  by  the  following  UTM 
coordinates  (E,  N):  391500,  3790750;  392000, 
3790750;  392000,  3790000;  391750,  3790000 
391750,  3789750;  391250,  3789750;  391250, 
3789500;  391500,  3789500:  391500,  3789000 
391750,  3789000;  391750,  3788500;  392000, 
3788500;  392000,  3787750;  391750,  3787750 
391750,  3787000;  392000,  3787000;  392000, 
3786500;  392250,  3786500;  392250,  3786000 
392500,  3786000;  392500,  3785750;  392750, 
3785750;  392750,  3785500;  393000,  3785500 
393000,  3784750;  392750,  3784750;  392750, 
3784250;  392500,  3784250;  392500,  3784000 
391750,  3784000;  391750,  3784750;  392000, 
3784750;  392000,  3785000;  392250,  3785000 
392250,  3785500;  391750,  3785500;  391750, 
3786250;  391500,  3786250;  391500,  3786750 
391250,  3786750;  391250,  3788000;  391500, 
3788000;  391500,  3788250;  391250,  3788250; 
391250,  3788750;  391000,  3788750;  391000, 
3789000;  390750,  3789000;  390750,  3790000; 
391000,  3790000;  391000,  3790250;  391250, 
3790250;  391250,  3790500;  391500,  3790500; 
391500.  3790750. 
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Unit  8:  Santiago  Creek 

Unit  10:  San  Juan  and  Trabuco  Creeks 


Los  Angeles  County 


Riverside  County 


Pacific  Ocean 


San  Diego 
County 


10 


10  20   Kilometen 


N 


Map  Unit  8:  Santiago  Creek,  Orange 
County.  From  USGS  1:24,000  quadrangle 
maps  Black  Star  Canyon  and  e1  Toro,  the 
lands  bounded  by  the  following  UTM 
coordinates  (E,  N):  438250,  3734750;  438250, 
3734500; 438500, 3734500;  438500.  3734000 
438000,  3734000;  438000,  3734250;  437750, 
3734250;  437750,  3734500;  437500,  3734500 
437500.  3735000;  437250,  3735000;  437250, 
3736000;  437000,  3736000;  437000,  3736500 
436750.  3736500;  436750.  3737000;  436500. 


3737000;  436500, 
436750,  3737250; 
3737500; 437250, 
437500,  3737750; 
3738000;  438000, 
438250,  3738750; 
3738250;  438500, 
438250,  3737750; 
3737500; 437750, 
437500,  3736250; 
3736000;  438000, 


3737500; 436750, 3737500 
437000,  3737250;  437000, 
3737500; 437250, 3737750 
437500,  3738000;  438000, 
3738500; 438250,  3738500 
439000,  3738750;  439000, 
3738250; 438500,  3737750 
438250,  3737500;  437750, 
3737000;  437500,  3737000 
437750,  3736250;  437750, 
3736000;  438000,  3735500 


438500,  3735500;  438500,  3735750;  438750, 
3735750;  438750.  3736500;  439000,  3736500; 
439000, 3737000; 439500, 3737000; 439500. 
3736250;  439250,  3736250;  439250,  3736000; 
439000.  3736000;  439000.  3735250;  438750, 
3735250;  438750,  3734750;  438250,  3734750; 
excluding  land  bounded  by  438250,  3734750; 
438250,  3735000;  438000,  3735000;  438000, 
3734750;  438250,  3734750. 
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Unit  9:  San  Jacinto  River  and  Bautista  Creek 
Unit  22:  Whitewater  River 


San  Bernardino  County 


I 


22  \ 


I!: 


@ 


Riverside  County 


San  Diego  County 

10        0        10       20       30  Kilometers 


N 
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^p  Unit  9:  San  Jacinto  River  and  Bautista 
Ireek,  Riverside  County. 

Subunit  9a:  From  USGS  1:24,000 
|uadrangle  maps  San  Jacinto,  Lake  Fulmor, 
Hemet  and  Blackburn  Canyon,  the  lands 
bounded  by  the  following  UTM  coordinates 
(E,  N):  509750,  3736000;  511500,  3736000; 
511500.  3735750;  512000,  3735750;  512000, 
3734750;  512250,  3734750;  512250,  3734500 
513000, 3734500;  513000,  3734250; 513750, 
3734250;  513750,  3734000;  514250,  3734000 
514250,  3733750;  514500,  3733750;  514500, 
3733500;  515750,  3733500;  515750,  3733250 
516250.  3733250;  516250,  3733000;  517250, 
3733000:  517250.  3732750;  517500,  3732750 
517500.  3732500;  51-7750,  3732500;  517750, 
3732250;  518000,  3732250;  518000,  3731750 
518250,  3731750;  518250,  3731500;  518500, 
3731500;  518500,  3731250;  518750,  3731250 
518750.  3731000;  519000,  3731000;  519000, 
3730750;  518000,  3730750;  518000,  3731250 
517500,  3731250;  517500,  3732000;  517000. 
3732000;  517000,  3732250;  516500,  3732250^ 
516500,  3732500;  516000,  3732500;  516000. 
3732750;  515750.  3732750;  515750,  3732500 
515500, 3732500; 515500,  3732750;  513500, 
3732750;  513500.  3733000;  513250,  3733000 
513250,  3733250;  512500,  3733250;  512500, 
3733750;  511250,  3733750;  511250,  3734500 
511000,  3734500;  511000,  3734750;  510750, 
3734750;  510750,  3735000;  510500,  3735000 
510500,  3735500;  509750,  3735500;  509750, 
3736000. 

Subunit  9b:  From  USGS  1:24,000 
quadrangle  map  Blackburn  Canyon,  the  lands 


bounded  by  the  following  UTM  coordinates 
(E,  N):  512750,  3730000;  513000,  3730000; 
513000,  3729750;  513750,  3729750;  513750, 
3729250;  514000,  3729250;  514000,  3729000 
514250,  3729000;  514250,  3728750;  514500, 
3728750; 514500, 3728250;  514750,  3728250 
514750,  3728000;  514500,  3728000;  514500, 
3727750;  514750,  3727750;  514750,  3727250 
515000,  3727250;  515000,  3726750;  515250, 
3726750;  515250.  3726500;  515500,  3726500 
515500,  3725750;  515750,  3725750;  515750, 
3725500;  516000,  3725500;  516000,  3725000 
516250,  3725000;  516250,  3724750;  516500, 
3724750;  516500,  3724500;  516750,  3724500 
516750,  3724250;  517000,  3724250;  517000, 
3724000;  517250,  3724000;  517250,  3723500 
517500,  3723500;  517500,  3723000:  518000, 
3723000;  518C00,  3722750;  518250,  3722750 
518250,  3722250;  518500,  3722250;  518500, 
3722000;  519250,  3722000;  519250,  3721750 
519500.  3721750;  519500,  3721500;  519250, 
3721500;  519250,  3721250;  518750,  3721250 
518750,  3721500;  518000,  3721500;  518000, 
3721750;  517750,  3721750;  517750,  3722000; 
517500,  3722000;  517500,  3722250;  517250, 
3722250;  517250,  3722500;  517000,  3722500 
517000.  3723000;  516750,  3723000;  516750, 
3723500;  516500,  3723500;  516500,  3724000 
516250,  3724000;  516250,  3724250;  515750, 
3724250;  515750,  3724500;  515500,  3724500 
515500,  3725250;  515250,  3725250;  515250, 
3725750;  515000,  3725750;  515000,  3726250 
514750,  3726250;  514750.  3726750;  514500. 
3726750;  514500,  3727250;  514000,  3727250 
514000,  3727500;  513750,  3727500;  513750, 
3728250;  513500,  3728250;  513500,  3728500 


513000.  3728500;  513000,  3728750;  512750, 
3728750;  512750,  3729000;  512250,  3729000; 
512250.  3729500;  512500.  3729500;  512500.  . 
3729750;  512750,  3729750;  512750,  3730000. 

Map  Unit  10  (see  Map  of  Units  8  and  10):  San 
Juan  and  Trabuco  Creeks,  Orange  and 
Riverside  Counties,  California 

Subunit  10a:  From  USGS  1:24,000 
quadrangle  maps  Dana  Point,  San  Juan 
Capistrano,  Canada  Gobemadora  and  Sitton 
Peak,  the  lands  bounded  by  the  following 
UTM  coordinates  (E,  N):  459500.  3720000; 
459750.  3720000;  459750,  3719750;  460000, 
3719750;  460000,  3720000;  460500,  3720000 
460500,  3719500;  460250,  3719500;  460250, 
3719250;  460000,  3719250;  460000,  3718750 
459500,  3718750;  459500,  3718500;  459250, 
3718500;  459250.  3718250;  458750,  3718250 
458750,  3718000;  458500,  3718000;  458500, 
3717750;  457500,  3717750;  457500,  3717250; 
457250,  3717250;  457250,  3717000;  457000. 
3717000;  457000,  3716750;  456500,  3716750; 
456500.  3716500;  456250,  3716500;  456250 
3716750;  456000,  3716750;  456000,  3716500; 
455750,  3716500;  455750,  3716750;  455500, 
3716750;  455500,  3717000;  454750.  3717000 
454750,  3716750;  454000,  3716750:  454000, 
3716500:  452500,  3716500;  452500,  3716250 
452250,  3716250;  452250,  3716000;  452000, 
3716000;  452000,  3715750;  451750,  3715750 
451750.  3715500;  451500,  3715500;  451500, 
3715250;  451250,  3715250;  451250,  3715000 
451000,  3715000;  451000,  3714750;  450000, 
3714750;  450000,  3714000:  449750,  3714000; 
449750,  3713500;  450000,  3713500;  450000, 
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3713000;  449750. 
449500,  3712750; 
3710750;  449750, 
449500, 3710000; 
3709500;  448750, 
448500,  3708750; 
3708500;  448000, 
446250,  3707750; 
3708000; 445000. 
444750,  3708250; 
3708500;  444250, 
444000, 3709000; 
3709250;  443500, 
443000,  3709000; 
3708750;  442750, 
442500,  3708000; 
3707500;  441750, 
440750,  3707250; 
3707000; 440500, 
440000,  3706250; 
3706000;  439500, 
439250,  3705750; 
3705500; 439000, 
439500,  3707500; 
3707750;  440500, 
441000.  3708000; 
3708750;  441500, 
441750.  3710000; 
3709750;  443000, 
443250,  3710000; 
3710750; 443500, 
443750.  3710000; 
3709750;  444500. 


3713000;  449750, 
449500,  3710750; 
3710250;  449500, 
449000, 3710000; 
3709500;  448750, 
448500,  3708500; 
3708000;  446250, 
446000,  3707750; 
3708000;  445000, 
444750,  3708500; 
3708750;  444000, 
443750,  3709000; 
3709250;  443500. 
443000,  3708750; 
3708500;  442500, 
442000,  3708000; 
3707500; 441750. 
440750.  3707000; 
3706750;  440000, 
439750,  3706250; 
3706000; 439500, 
439250, 3705500; 
3707250; 439500, 
439750, 3707500; 
3707750; 440500, 
441000,  3708750; 
3709250;  441750, 
442500. 3710000; 
3709750;  443000, 
443250,  3710750; 
3710500;  443750, 
444250. 3710000; 
3709750;  444500. 


3712750; 

449750. 

3710250; 

449000. 

3708750; 

448000. 

3708000; 

446000. 

3708250; 

444250, 

3708750; 

443750. 

3709000; 

442750. 

3708500; 

442000. 

3707250; 

440500, 

3706750; 

439750, 

3705750; 

439000. 

3707250; 

439750. 

3708000; 

441500, 

3709250; 

442500, 

3710000; 

443500. 

3710500; 

444250. 

3710000; 


444750.  3710000; 
3709750;  445000, 
445500,  3709250; 
3709500; 447750. 
448000.  3709750; 
3710500;  448250, 
448000,  3711250; 
3712000;  447000, 
447250,  3712500; 
3713750;  447000. 
447250. 3714500; 
3712500;  448250. 
448500.  3712000: 
3713250;  448750. 
449000. 3714500; 
3715000;  449750, 
450000,  3715250; 
3715500; 450500, 
450750.  3716000; 
3716750;  451750, 
452000,  3716500; 
3717000:  452250. 
452500,  3717000: 
3717250;  454500, 
456000,  3717500; 
3717250;  456750, 
457000, 3718000; 
3718250;  458000. 
458500.  3718500; 
3718750:  458750. 
459250,  3719250; 
3720000. 


444750.  3709750; 
3710000;  445500, 
446250,  3709250; 
3709500:  447750. 
448000,  3710500; 
3710750; 448000, 
447500,  3711250; 
3712000;  447000, 
447250,  3713750; 
3714000;  447250, 
448000.  3714500; 
3712500; 448250. 
448500.  3713250: 
3714000; 449000. 
449250.  3714500; 
3715000;  449750, 
450000,  3715500; 
3715750;  450750. 
451500, 3716000; 
3716750;  451750, 
452000.  3717000; 
3717250;  452500. 
453750,  3717000; 
3717250;  454500, 
456000,  3717250; 
3717750;  457000, 
457250.  3718000; 
3718250;  458000. 
458500,  3718750; 
3719000; 459250, 
459500.  3719250: 


445000. 

3710000; 

446250. 

3709750; 

448250, 

3710750; 

447500. 

3712500; 

447000. 

3714000; 

448000, 

3712000; 

448750. 

3714000; 

449250, 

3715250; 

450500. 

3715750: 

451500, 

3716500: 

452250, 

3717250: 

453750, 

3717500: 

456750, 

3717750: 

457250. 

3718500; 

458750, 

3719000; 

459500, 


Subunit  10b:  From  USGS  1:24,000 
quadrangle  map  Santiago  Peak,  the  lands 
bounded  by  the  following  UTM  coordinates 
(E,  N):  448000.  3726000;  449250.  3726000; 
449250.  3725500;  448500,  3725500;  448500, 
3725250;  448250.  3725250;  448250.  3725000; 
447750.  3725000;  447750.  3724750;  447250. 
3724750;  447250,  3724500;  446750,  3724500; 
446750,  3724250;  446000.  3724250;  446000. 
3724000;  445500.  3724000;  445500.  3723750 
445250.  3723750;  445250.  3723500;  445000. 
3723500;  445000,  3723250;  444500,  3723250 
444500,  3722750;  444250,  3722750;  444250, 
3722500;  443750,  3722500;  443750,  3722250 
443500.  3722250;  443500.  3722000;  443250. 
3722000;  443250.  3721250;  442250.  3721250 
442250,  3721750:  442500,  3721750;  442500. 
3722250;  442750.  3722250;  442750.  3722500; 
443000.  3722500;  443000.  3722750;  443250, 
3722750;  443250,  3723000;  443500,  3723000 
443500,  3723250;  443750.  3723250;  443750. 
3723500;  444000, 3723500;  444000,  3723750 
444250,  3723750;  444250,  3724000;  444750, 
3724000;  444750,  3724500;  445250,  3724500 
445250,  3725000;  445500,  3725000;  445500, 
3724750;  445750,  3724750;  445750.  3725000 
446250.  3725000;  446250,  3725250;  446500, 
3725250;  446500,  3725000;  446750,  3725000; 
446750,  3725250;  447250,  3725250;  447250 
3725500;  447500,  3725500;  447500,  3725750; 
448000.  3725750;  448000.  3726000. 
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iMea 


Unit  1 1 :  San  Mateo  and  San  Onofre  Basins 

Unit  12:  Lower  Santa  Maiigahta  River 

Unit  14:  Lower  and  Middle  San  Luis  Rey  River  Basin 
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S4ap  Unit  11:  San  Mateo  and  San  Onofre 
Basins,  Orange  and  Riverside  Counties, 
!^ifomia 

Subunit  11a:  From  USGS  1:24,000 
quadrangle  map  San  Clemente,  the  lands 
bounded  by  the  following  UTM  coordinates 
(E,  N):  450500,  3706250;  450750,  3706250; 
450750,  3705000;  451250,  3705000;  451250, 
3705250;  451750,  3705250;  451750,  3704750 
451500,  3704750;  451500,  3704250;  450000, 
B704250;  450000,  3704000;  449750,  3704000 
!»49750,  3703750;  449250,  3703750;  449250, 
B7035OO;  449000,  3703500;  449000,  3703250 
448500,  3703250;  448500,  3703000;  448250, 
3703000;  448250,  3702750;  447500,  3702750; 
447500,  3701750;  447750,  3701750;  447750, 
!37020OO;  448500,  3702000;  448500,  3701750 
J449500.  3701750;  449500,  3702000;  450000, 
B702000:  450000,  3702250;  450250,  3702250 
450250,  3702500;  450750,  3702500;  450750, 
3702750;  451500,  3702750;  451500,  3703000 
452000.  3703000;  452000,  3703250;  452250, 
3703250;  452250,  3703750;  452750,  3703750 
(52750,  3703250;  452500,  3703250;  452500, 
3703000;  452250,  3703000;  452250.  3702750 
452000.  3702750;  452000.  3702500;  451500. 
13702500:  451500,  3702250;  451000,  3702250 
451000,  3702000;  450500,  3702000;  450500, 
3701750;  450250,  3701750;  450250,  3701500 
449500.  3701500;  449500,  3701250;  448250, 
3701250;  448250,  3701500;  447250,  3701500 

547250.  3700750;  447000,  3700750;  447000, 
698750;  447250,  3698750;  447250,  3697500 
1447000,  3697500;  447000.  3697250;  447250, 
3697250;  447250,  3696000;  447000,  3696000; 


447000,  3695750;  446750,  3695750;  446750. 
3695250:  446500,  3695250;  446500,  3695000; 
446250,  3695000;  446250,  3694500;  446000. 
3694500;  446000,  3694250;  445750,  3694250; 
445750,  3694000;  446000.  3694000;  446000, 
3693500;  445250,  3693500;  445250,  3693750; 
444750,  3693750;  444750,  3694000;  444500, 
3694000;  444500.  3695500;  445000.  3695500; 
445000,  3695750;  445250,  3695750;  445250, 
3696250;  445500,  3696250;  445500,  3696750; 
445750,  3696750;  445750,  3697250;  446000, 
3697250;  446000,  3697750;  446250,  3697750; 
446250,  3698250;  446500,  3698250;  446500, 
3698500;  446750,  3698500;  446750,  3698750; 
446500,  3698750:  446500,  3700750;  446750, 
370075^;  446750.  3702750;  447000,  3702750; 
447000,  3703250;  447250,  3703250;  447250, 
3703500;  447500,  3703500;  447500,  3704250; 
448000,  3704250;  448000,  3703750;  448500, 
3703750;  448500.  3704000;  448750,  3704000; 
448750,  3704250;  449250,  3704250;  449250, 
3704500;  449750.  3704500;  449750,  3705000; 
450250,  3705000;  450250,  3706000;  450500, 
3706000;  450500,  3706250. 

Subunit  lib:  From  USGS  1:24,000 
quadrangle  map  Margarita  Peak,  the  lands 
bounded  by  the  following  UTM  coordinates 
(E,  N):  457000,  3704500;  457500.  3704500; 
457500.  3703750;  457000.  3703750;  457000. 
3703500;  456750.  3703500;  456750,  3703250; 
455750,  3703250;  455750,  3703500;  456250, 
3703500;  456250,  3703750;  456500,  3703750; 
456500,  3704250;  457000,  3704250;  457000, 
3704500. 


Map  Unit  12:  Lower  Santa  Margarita  Basin. 
San  Diego  County.  California 

Subunit  12a:  From  USGS  1:24.000 
quadrangle  map  Fallbrook.  the  lands 
bounded  by  the  following  UTM  coordinates 
(E,  N):  469750,  3700500;  470750.  3700500; 
470750.  3700000;  470500,  3700000;  470500. 
3699750;  470250,  3699750;  470250.  3698750 
470500.  3698750;  470500.  3697500;  470750. 
3697500;  470750,  3697000;  470500.  3697000 
470500.  3697250;  470250,  3697250;  470250, 
3697000;  470000,  3697000;  470000,  3697750; 
469750,  3697750;  469750,  3698250;  469500, 
3698250;  469500,  3698500;  469250,  3698500; 
469250, 3699000;  469500, 3699000;  469500 
3699500;  469250,  3699500;  469250,  3700000; 
469500.  3700000;  469500.  3700250;  469750. 
3700250;  469750,  3700500. 

Subunit  12b:  From  USGS  1:24.000 
quadrangle  maps  Fallbrook,  Morro  Hill,  and 
Temecula,  the  lands  bounded  by  the 
following  UTM  coordinates  (E,  N):  473500, 
3695500;  474000,  3695500;  474000,  3695250 
474250,  3695250;  474250,  3695000;  475750, 
3695000;  475750.  3694750;  475000.  3694750; 
475000.  3694500;  474750.  3694500;  474750, 
3694250;  473750,  3694250;  473750,  3694750; 
473500,  3694750;  473500,  3694500;  473250. 
3694500;  473250.  3694250;  473000.  3694250 
473000,  3693750;  472750,  3693750;  472750. 
3693500;  472000,  3693500;  472000,  3693000 
471750,  3693000;  471750,  3692750;  471500, 
3692750;  471500,  3692250;  471000,  3692250 
471000.  3692000;  470750.  3692000;  470750. 
3692500;  471250,  3692500;  471250.  3693250 
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471500,  3693250: 
3693500:  471750. 
472250.  3694500; 
3694750:  472750. 
473500.  3695000; 
lands  bounded  by 
3699250;  482000. 
482250.  3698500; 
3698250;  481500. 
481250.  3697750; 
3697500;  481000, 
480750,  3697000; 


471500,  3693500;  471750, 
3694000;  472250.  3694000 
472500.  3694500;  472500. 
3694750;  472750,  3695000 
473500,  3695500;  and 
481500,  3699250;  482000. 
3699000;  482250.  3699000 
482000.  3698500;  482000. 
3698250;  481500.  3697750 
481250. 3697500; 481000. 
3697250; 480750.  3697250 
480500,  3697000;  480500, 


3696500; 480250, 
479750.  3696250; 
3696006;  479500. 
479000, 3696000; 
3696250;  478250, 
477750,  3696000; 
369650p; 477500, 
477250,  3696250; 
3695250;  476500. 
476250:  3695500; 
3696000;  476500. 
476750,  3697000; 


3696500;  480250, 
479750,  3696000; 
3695750;  479000, 
478500.  3696000; 
3696250;  478250. 
477750, 3696500; 
3696750;  477250, 
477000,  3696250; 
3695250;  476500. 
476250, 3696000; 
3696500;  476750, 
477000,  3697000; 


3696250 

479500, 

3695750 

478500. 

3696000 

477500 

3696750 

477000, 

3695500 

476500, 

3696500 

477000, 


3697250;  477250, 
477750.  3697500; 
3697250;  478000. 
478250.  3696750; 
3696500;  479250, 
479750,  3696750; 
3697250;  480000. 
480250,  3697750; 
3698000;  480750, 
481000,  3698250; 
3698500:481250, 
481500,  3699250. 


3697250;  477250,  3697500 
477750,  3697250;  478000, 
3697000;  478250.  3697000 
479000,  3696750;  479000, 
3696500;  479250,  3696750 
479750,  3697250;  480000, 
3697500;  480250,  3697500 
480500, 3697750;  480500, 
3698000;  480750,  3698250 
481000,  3698500;  481250. 
3698750;  481500,  3698750; 


Unit  13:  Upper  Santa  Margarita  River  Basin 
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Map  Unit  13:  Upper  Santa  Margarita  Basin, 
San  Diego  County,  California.  From  USGS 
1:24,000  quadrangle  maps  Sage,  Vail  Lake, 
Aquanga,  and  Palomar  Observatory,  the  lands 
bounded  by  the  following  UTM  coordinates 
(E,  N):  504750,  3706750;  505500,  3706750; 
505500,  3706500;  505750.  3706500;  505750, 
3706750;  506000, 3706750; 506000, 3706250 
506250,  3706250;  506250,  3706000;  507000, 
3706000;  507000,  3705750;  507250,  3705750 
507250,  3705500;  507750,  3705500;  507750, 
3706000:  508500,  3706000;  508500,  3705500 
509000,  3705500;  509000.  3704500;  508000. 
3704500;  508000.  3704250;  507250,  3704250 
507250.  3704000;  507000,  3704000;  507000, 
3704500:  506750,  3704500;  506750,  3704750 
506000, 3704750; 506000, 3705000;  505500, 
3705000; 505500, 3705250; 505250, 3705250 
505250.  3705000;  504750,  3705000;  504750, 
3704750;  504500,  3704750;  504500,  3704000 
504750,  3704000;  504750,  3704250;  505000, 
3704250;  505000,  3704000;  506250,  3704000 


506250.  3703750; 
3703000; 507000, 
508250,  3702750; 
3701750:508750, 
508500,  3701000; 
3700750;  509500, 
510000,  3701000; 
3701250;  510500, 
510750,  3700750; 
3700500;  513750, 
513500, 3699250; 
3699000;  514250. 
514500,  3698250; 
3698000; 515000, 
515250. 3697750; 
3697500;  515750, 
51600fr,  3697500; 
3697250:517000, 
517250,3696250; 
3696000;  517500. 
518000',  3695250; 
3695500;  518750, 


506750,  3703750;  506750, 
3703000;  507000,  3702750 
508250,  3701750;  508750, 
3701250;  508500,  3701250 
508750,  3701000;  508750. 
3700750;  509500,  3701000 
510000, 3701250;  510500. 
3701000;  510750,  3701000 
512750,  3700750:  512750, 
3700500;  513750,  3699250 
513500,  3699000;  514250, 
3698750:  514500,  3698750 
514750,  3698250;  514750, 
3698000;  515000,  3697750 
515250,  3697500;  515750. 
3697250; 516000,  3697250 
516500,  3697500;  516500, 
3697250;  517000,  3696250 
517250,  3696000;  517500, 
3695750; 518000.  3695750 
518250.  3695250;  518250, 
3695500;  518750,  3695250; 


519750,  3695250; 
3695000;  520000, 
520500, 3694000; 
3693500;  520500. 
521000, 3693000; 
3692750;  522750, 
523000,  3691750; 
3691000;  521500, 
521250,  3691750; 
3692000;  520750, 
520000,  3692750; 
3693000;  519250. 
519000,  3693250; 
3693500;  518750, 
518500,  3694250; 
3694500;  517750, 
517500.  3694750; 
3695000;  517250, 
517000,  3695750; 
3696000; 516000, 
515500, 3696500; 
3696750;  515250, 


519750,  3695000; 
3694500;  520500. 
520750,  3694000; 
3693500;  520500. 
521000,  3692750: 
3692000;  523000. 
522750,  3691750; 
3691000; 521500, 
521250,  3692000; 
3692250;  520000, 
519750,  3692750; 
3693000; 519250, 
519000,  3693500; 
3694000;  518500, 
518000,  3694250; 
3694500;  517750, 
517500, 3695000; 
3695250;  517000, 
516750,  3695750; 
3696000;  516000, 
515500,  3696750; 
3697000:  515000, 


520000, 

3694500 

520750, 

3693000 

522750, 

3692000 

522750, 

3691750 

520750, 

3692250 

519750, 

3693250; 

518750, 

3694000 

518000 

3694750; 

517250, 

3695250; 

516750, 

3696500 

515250. 

3697000 
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515000,  3697250;  514750,  3697250;  514750, 
3697500;  514500,  3697500;  514500,  3697750; 
514250,  3697750;  514250,  3698250;  513750 
3698250;  513750,  3698500;  513250,  3698500 
513250.  3698750;  512750.  3698750;  512750, 
3699000;  512500,  3699000;  512500,  3698500 
512000,  3698500;  512000,  3698750;  511250, 
3698750;  511250,  3699000;  510750,  3699000 
510750,  3699250;  510500,  3699250;  510500, 
3699500;  510250,  3699500;  510250,  3699750 
510000,  3699750;  510000,  3700000;  509250, 
3700000:  509250,  3700250:  508250,  3700250 
508250,  3700750;  508000,  3700750;  508000, 
3701250;  507750.  3701250;  507750.  3701750 
507500,  3701750;  507500.  3701500;  507250, 
3701500;  507250,  3701750;  507000,  3701750 
507000,  3702000;  506750,  3702000;  506750, 
3702250;  506500,  3702250;  506500,  3702500; 
506250,  3702500;  506250,  3702250:  505750 
3702250;  505750,  3702750;  504750,  3702750 
504750,  3703000;  504000,  3703000;  504000, 
3703250:  503750,  3703250;  503750,  3703500 
503500,  3703500;  503500,  3703750;  503250, 
3703750; 503250, 3704000;  503000,  3704000 
503000,  3704500;  502750,  3704500;  502750, 
3704750;  502500,  3704750;  502500,  3704500 
502250,  3704500;  502250,  3704250:  502000, 
3704250;  502000,  3703750;  502500,  3703750 
502500.  3703250;  503000.  3703250;  503000. 
3703000; 503250.  3703000;  503250,  3702250 
503000,  3702250;  503000,  3702000;  503250, 
3702000;  503250,  3701500;  504000,  3701500 
504000,  3701750;  504250,  3701750;  504250, 
3701500; 504500,  3701500; 504500, 3701250 
504750,  3701250;  504750,  3701000;  505250, 
3701000;  505250,  3700750;  505750,  3700750 
505750,  3701000;  506250.  3701000;  506250, 
3700750;  506500,  3700750;  506500,  3700000 
506750,  3700000;  506750,  3699000;  506250, 
3699000;  506250,  3698750;  506000,  3698750; 
506000,  3698500;  506250,  3698500;  506250 
3698000;  506000,  3698000;  506000,  3697750; 
505750,  3697750;  505750,  3697500;  505250, 
3697500;  505250,  3697250;  504750,  3697250 
504750,  3698250;  505250,  3698250;  505250, 
3699000; 505500,  3699000; 505500, 3699250 
505750,  3699250;  505750,  3699500;  505500, 
3699500;  505500,  3700000;  505250,  3700000 
505250,  3700500;  504500,  3700500;  504500, 
3700750;  504250,  3700750;  504250,  3701000 
502750,  3701000;  502750,  3701250;  502500, 
3701250:  502500,  3701750;  502250,  3701750 
502250,  3702500;  502000,  3702500;  502000, 
3703000;  501750,  3703000;  501750,  3703250 
500750,  3703250;  500750,  3703500;  501000, 
3703500;  501000,  3704250;  501250,  3704250 
501250,  3704500;  501500,  3704500;  501500, 
3705000;  501750,  3705000;  501750,  3705250 
502500,  3705250;  502500,  3705000;  503000, 
3705000;  503000,  3705500;  503250,  3705500 
503250,  3705750;  502750,  3705750:  502750, 
3706250;  503000,  3706250;  503000,  3706500 
504750,  3706500;  504750,  3706750. 

Map  Unit  14  (see  map  of  Units  11, 12,  and 
14):  Lower  and  Middle  San  Luis  Rey  Basin, 
San  Diego  County,  California.  From  USGS 
1:24,000  quadrangle  maps  Pechanga,  San 
Luis  Rey,  Morro  Hill,  Bonsall,  Pala,  Boucher 
Hill  and  Rodriguez  Mtn.,  the  lands  bounded 
by  the  following  UTM  coordinates  (E,  N): 
487250,  3689250;  487250,  3690250;  487500, 
3690250;  487500,  3690500:  488000,  3690500 
488000,  3690000:  488250,  3690000;  488250, 
3689500;  489000,  3689500;  489000,  3690000 
489250,  3690000;  489250.  3690500;  489500, 
3690500;  489500.  3691000;  489750.  3691000 


489750, 3691250 
3691500;  490500 
490750,  3692000; 
3692500;  491250 
491500,  3692500 
3692250;  492250 
492000,  3693000 
3693250;  491750 
492000,  3695250 
3696000;  492500 
492750, 3696750 
3696500;  493000 
492750,  3695000 
3694250;  492250 
492500,  3693750 
3693250; 492750 
493250,  3692750 
3692250; 494000 
494250,  3692000; 
3691750; 495250 
495750,  3691250 
3691000;  496500 
496750, 3690750 
3690500;  497500 
497750, 3689500 
3689000; 499250 
499500,  3688750 
3688500;  499750 
500000. 3687250 
3686750;  500500 
500750,  3686250 
3685750;  501250 
501500, 3685250 
3685000;  502500 
503000, 3684750 
3684000;  503250 
503500,  3682500; 
3682250; 504750 
505000,  3682000 
3681250; 505500 
505750,  3680500 
3680750;  507000 
507500,  3680500 
3680000;  506000 
505750, 3679500 
3679250; 504750 
504500, 3679000 
3678750; 503750 
504000,  3679500 
3679750;  504000 
503750, 3680250 
3680750;  503500 
503000,  3681500 
3682000;  502250 
502000, 3682250 
3682750:  502250 
502000,  3683500 
3683750;  501500 
501250,  3684000 
3684250;  500750 
500500,  3684250 
3684000;  500000 
499750,  3684250 
3685000;  499000 
498250,  3686750 
3687250;  498250 
498500,  3688000 
3688500;  498250 
498000,  3689000 
3689750;  496500 
496000,  3690000 
3690500; 495750 
494250,  3690500 
3690250;  493750 
493500,  3689750 
3689500; 493000 


490250,  3691250 
3691500;  490500 
490750, 3692500 
3692250;  491500 
491750,  3692500 
3692250;  492250 
492000,  3693250 
3693750;  492000 
492250,  3695250 
3696000;  492500 
492750,  3696500 
3695750;  492750 
492500, 3695000 
3694250;  492250 
492500,  3693250 
3693000;  493250 
493750,  3692750 
3692250;  494000 
494250,  3691750 
3691500;  495750 
496250,  3691250 
3691000;  496500 
496750,  3690500 
3690250;  497750 
498500,  3689500 
3689000;  499250 
499500.  3688500 
3687500;  500000 
500250,  3687250 
3686750;  500500 
500750,  3685750 
3685500;  501500 
501750,  3685250 
3685000;  502500 
503000,  3684000 
3682750;  503500 
503750,  3682500 
3682250;  504750 
505000,  3681250 
3680250;  505750 
506250,  3680500 
3680750;  507000 
507500, 3680000 
3679750;  505750 
505250,  3679500 
3679250;  504750 
504500,  3678750 
3679000;  504000 
504250,  3679500 
3679750;  504000 
503750,  3680750 
3681250;  503000 
502750,  3681500 
3682000;  502250 
502000,  3682750 
3683000;  502000 
501750,  3683500 
3683750;  501500 
501250, 3684250 
3684750;  500500 
500250,  3684250 
3684000;  500000 
499750,  3685000 
3685250;  498250 
498000,  3686750 
3687250;  498250 
498500, 3688500 
3688750;  498000 
497250.  3689000 
3689750;  496500 
496000, 3690500 
3690750;  494250 
494000,  3690500 
3690250;  493750 
493500,  3689500 
3689750;  492750 


490250, 

3692000 

491250, 

'3692250 

491750, 

3693000 

491750, 

3693750 

492250, 

3696750 

493000, 

3695750 

492500, 

3693750 

492750, 

3693000 

493750, 

3692000 

495250, 

3691500 

496250, 

3690750 

497500, 

3690250 

498500, 

3688750 

499750. 

3687500 

500250, 

3686250 

501250, 

3685500 

501750. 

3684750 

503250. 

3682750 

503750. 

3682000 

505500, 

3680250 

506250. 

3680500 

506000. 

3679750 

505250. 

3679000 

503750. 

3679000 

504250. 

3680250 

503500. 

3681250 

502750, 

3682250 

502250, 

3683000 

501750. 

3684000 

500750. 

3684750 

500250, 

3684250 

499000, 

3685250 

498000, 

3688000 

498250, 

3688750 

497250, 

3690000; 

495750, 

3690750 

494000, 

3689750 

493000, 

3689750 


492750,  3689500;  492006,  3689500;  492000, 
3689750;  491750,  3689750;  491750,  3690500 
490750,  3690500;  490750,  3690250;  490500, 
3690250;  490500. 3690000;  490250. 3690000 
490250,  3689250;  489750,  3689250;  489750. 
3688750;  489500,  3688750;  489500,  3688500 
488750.  3688500;  488750,  3687750;  488000, 
3687750;  488000.  3688000;  487500,  3688000 
487500, 3688250; 487000,  3688250;  487000, 
3687750;  486500,  3687750;  486500,  3686750 
486750,  3686750;  486750.  3686250;  487000. 
3686250; 487000.  3686000;  487250.  3686000 
487250.  3685750;  487500.  3685750:  487500. 
3685250;  487000,  3685250;  487000,  3685500 
486500,  3685500;  486500,  3685750;  486250, 
3685750;  486250,  3685500;  486000.  3685500 
486000,  3686000;  485750,  3686000;  485750, 
3686250;  485250,  3686250;  485250,  3686000 
484750,  3686000;  484750.  3685750;  484500. 
3685750;  484500,  3685500;  484000.  3685500 
484000,  3684750:  483250,  3684750;  483250, 
3684500;  482250,  3684500;  482250,  3684250 
480750,  3684250;  480750,  3683500;  481000, 
3683500;  481000,  3683000:  480750,  3683000 
480750,  3682500;  480500.  3682500;  480500, 
3682750;  480250.  3682750:  480250,  3682500 
480000,  3682500;  480000,  3682250;  479750. 
3682250;  479750,  3681750;  479500,  3681750; 
479500,  3681500;  479000,  3681500;  479000, 
3681250;  478750,  3681250;  478750.  3680500 
478500,  3680500;  478500,  3679750;  478000, 
3679750; 478000, 3679250; 477500,  3679250 
477500,  3679000;  476750,  3679000;  476750, 
3679250;  476250,  3679250;  476250,  3679000 
475500,  3679000;  475500,  3679250;  474500, 
3679250;  474500,  3679000;  474250,  3679000 
474250,  3678750;  475000,  3678750;  475000, 
3677750;  474250,  3677750;  474250,  3678000 
474000,  3678000;  474000,  3678250;  473250, 
3678250;  473250,  3678500;  473000,  3678500 
473000,  3679250;  472500,  3679250;  472500, 
3679750; 473250,  3679750;  473250,  3680000 
473500,  3680000;  473500,  3680250;  474000. 
3680250;  474000,  3680500;  474500,  3680500 
474500,  3680750;  475000,  3680750;  475000. 
3680500;  475750.  3680500;  475750.  3680250 
476250.  3680250;  476250,  3680500;  476750. 
3680500;  476750,  3680250;  477000,  3680250 
477000,  3680000;  477500,  3680000;  477500, 
3680250;  477750,  3680250:  477750,  3681000 
478000,  3681000;  478000,  3682000;  478250. 
3682000;  478250,  3682250;  478750,  3682250 
478750,  3683000;  478500,  3683000;  478500, 
3683750;  478750,  3683750;  478750,  3685000 
479000,  3685000;  479000,  3684750;  479250, 
3684750;  479250,  3685000;  479500,  3685000 
479500.  3685250;  480000. 3685250;  480000. 
3685000;  480250.  3685000;  480250.  3685500 
480500.  3685500;  480500.  3686000:  480750. 
3686000;  480750.  3686250;  481250,  3686250 
481250,  3686750:  481750,  3686750;  481750, 
3687000;  482250.  3687000;  482250.  3686250 
483000.  3686250:  483000. 3686500; 483500. 
3686500;  483500.  3686750;  483750.  3686750 
483750,  3687000;  484500.  3687000;  484500. 
3687500:  484750,  3687500:  484750,  3687750; 
485000.  3687750:  485000.  3688500;  485250 
3688500;  485250.  3688750;  485000,  3688750 
485000,  3689250;  485250,  3689250;  485250, 
3689750;  485000,  3689750;  485000,  3690000 
485250,  3690000;  485250,  3690250:  485500. 
3690250;  485500,  3690000;  486000.  3690000 
486000,  3689500;  486250,  3689500;  486250, 
3689250;  486500,  3689250:  486500,  3689000 
486750.  3689000;  486750.  3689250;  487250, 
3689250:  excluding  land  bounded  by  487250 
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3689250:  487250.  3689000;  487500.  3689000; 
487500.  3689250:  487250,  3689250. 


Unit  1 5:  Upper  San  Luis  Rey  Basin 
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Map  Unit  15:  Upper  San  Luis  Rey  Basin.  San 
EKego  County,  California 

Subunit  15a:  From  USGS  1:24.000 
quadrangle  maps  Palomar  Observatory,  and 
Warner  Springs,  the  lands  bounded  by  the 
following  UTM  coordinates  (E.  N):  531000, 
3691000:  531500,  3691000:  531500.  3690750 
531750.  3690750;  531750,  3690000;  532000. 
3690000;  532000.  3689500;  532750.  3689500 
532750,  3689750;  533500,  3689750;  533500. 
3688750;  533000.  3688750;  533000.  3688250 
532000.  3688250;  532000, 3688750; 531750, 
3688750;  531750,  3689000;  531500,  3689000 
531500.  3689250;  531000,  3689250:  531000, 
3688500;  530500,  3688500;  530500,  3688750 
530250.  3688750;  530250,  3688500;  530000. 
3688500; 530000,  3688000;  529750.  3688000 
529750,  3687750;  530000,  3687750;  530000, 
3686750;  530250.  3686750;  530250,  3686250 
530000.  3686250;  530000,  3685250;  529750, 
3685250; 529750,  3685000;  529250,  3685000 
529250.  3684750;  528750,  3684750;  528750, 
3684500;  529250.  3684500;  529250, 3683500 
530500,  3683500;  530500,  3683750;  530750, 
3683750; 530750,  3683500;  531000,  3683500 
531000,  3683250;  531750,  3683250;  531750, 
3683500; 532250,  3683500;  532250,  3683750 
532500,  3683750;  532500,  3684000;  533000, 


3684000;  533000, 
533500,  3684500; 
3685250; 534000, 
534750,  3685500; 
3685000;  534250, 
534000,  3683750; 
3683500;  533250, 
532500,  3682750; 
3682250;  532250, 
532000,  3681750; 
3681500; 530750, 
530250,  3681250; 
3681500; 530000, 
529500,  3681500; 
3680500;  528500, 
527750,  3680750; 
3681000;  527500, 
527000,  3681500; 
3680750;  526250, 
526000, 3680250; 
3679750;  523000, 
523250,  3681250; 
3681500;  523250, 
523000,  3682250; 
3683250;  523250, 
523750, 3683250; 
3683500;  524250, 
524500,  3683750; 
3684000;  525250, 


3684250;  533500,  3684250 
533750,  3684500;  533750, 
3685250;  534000,  3685500 
534750,  3685000;  534250, 
3684500; 534000,  3684500 
533750,  3683750;  533750, 
3683500;  533250,  3682750 
532500,  3682250;  532250, 
3682000;  532000.  3682000 
531750,  3681750;  531750, 
3681500;  530750,  3681250 
530250,  3681500;  530000, 
3681750;  529500,  3681750 
529000,  3681500;  529000, 
3680500;  528500,  3680750 
527750,  3681000;  527500, 
3681250;  527000,  3681250 
526500,  3681500;  526500, 
3680750;  526250,  3680250 
526000,  3679750;  523000, 
3680250;  523250,  3680250 
523500,  3681250;  523500, 
3681500;  523250,  3682250 
523000,  3683250;  523250, 
3683500;  523750,  3683500 
524000,  3683250;  524000, 
3683500; 524250,  3683750 
524500,  3684000;  525250, 
3684250; 526250,  3684250 


526250,  3684500;  526500,  3684500;  526500, 
3684750;  527250,  3684750;  527250,  3685000; 
528000,  3685000;  528000,  3685250;  528250, 
3685250;  528250,  3686250;  528000,  3686250 
528000,  3686750;  528500,  3686750;  528500, 
3687500;  528750,  3687500;  528750,  3687750; 
529000,  3687750;  529000,  3688250;  529250, 
3688250; 529250, 3688500; 529500,  3688500 
529500,  3688750;  529750,  3688750;  529750, 
3689000; 530000,  3689000;  530000,  3689250 
530250,  3689250;  530250,  3689750;  530500, 
3689750;  530500,  3690000;  530750,  3690000; 
530750,  3690250;  531000,  3690250;  531000, 
3691000. 

Subunit  15b:  From  USGS  1:24,000 
quadrangle  map  Palomar  Observatory,  the 
lands  bounded  by  the  following  UTM 
coordinates  (E,  N):  516750,  3689250;  517000, 
3689250; 517000,  3688750;  517250,  3688750 
517250,  3688000;  518000,  3688000;  518000, 
3687750;  518250,  3687750;  518250,  3687000 
517500,  3687000;  517500,  3687250;  517000, 
3687250;  517000.  3687500;  516750,  3687500 
516750,  3687750;  516500,  3687750;  516500, 
3688000;  516000,  3688000;  516000,  3688250 
515750,  3688250;  515750,  3688750;  516500, 
3688750;  516500,  3689000;  516750,  3689000 
516750,  3689250. 


Federal  Register /Vol.  66,  No.  26  /  Wednesday,  February  7,  2001 /Rules  and  Regulations  9467 


Unit  16:  Santa  Ysabel  Creek 
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Map  Unit  16:  Santa  Ysabel  Creek,  San  Diego 
County,  California 

Subunit  16a:  From  USGS  1:24,000 
quadrangle  maps  Mesa  Grande,  Ramona  and 
San  Pasqual,  the  lands  bounded  by  the 
following  UTM  coordinates  (E,  N):  513750, 
3671000;  514250,  3671000;  514250,  3669500; 
514000,  3669500;  514000,  3669250;  514250, 
3669250;  514250,  3668500;  514750,  3668500 
514750,  3667750;  514500,  3667750;  514500, 
3667500;  514750,  3667500;  514750,  3667250 
514500,  3667250;  514500,  3666500;  514250, 
3666500;  514250,  3665750;  514000,  3665750 
514000,  3665500;  514500,  3665500;  514500, 
3665000;  514250, 3665000; 514250, 3664750 
514500,  3664750;  514500,  3664500;  514750, 
3664500;  514750,  3664750;  515000,  3664750 
515000,  3665000;  515250,  3665000;  515250, 
3665250; 515500,  3665250;  515500,  3665000 
515750,  3665000;  515750,  3665250;  517000, 
3665250;  517000,  3665000;  517750,  3665000 
517750,  3665250;  518250,  3665250;  518250, 
3665500;  518750,  3665500;  518750, 3665250 
519000,  3665250;  519000,  3665000;  520000, 
3665000;  520000,  3664750;  520250,  3664750 
520250,  3664000;  519750,  3664000;  519750, 
3664500; 519250,  3664500; 519250, 3664750 
519000,  3664750;  519000,  3664500;  517500, 
3664500; 517500,  3664250;  517250,  3664250 
517250,  3664000;  517000,  3664000;  517000, 
3664250;  516750,  3664250;  516750,  3664750; 
515500,  3664750;  515500,  3664500;  515250, 
3664500;  515250,  3664250;  515000,  3664250 
515000,  3664000;  514000,  3664000;  514000, 
3663250;  514250,  3663250;  514250,  3662750; 
513750.  3662750;  513750.  3662500;  513500. 


3662500;  513500,  3662250;  513250,  3662250; 
513250,  3662500;  513000,  3662500;  513000, 
3662750;  512500,  3662750;  512500,  3662250 
511750,  3662250;  511750,  3662000;  511500. 
3662000;  511500, 3661750;  511250,  3661750 
511250,  3661500;  511000,  366150O;  511000, 
3661250;  510250,  3661250;  510250,  3661000 
510000,  3661000;  510000,  3661750;  510750, 
3661750; 510750, 3662000; 511000,  3662000 
511000,  3662250;  511250,  3662250;  511250, 
3662500; 511500, 3662500;  511500.  3662750 
512000.  3662750;  512000,  3663000;  512250, 
3663000;  512250, 3663250;  513250,  3663250 
513250,  3666500;  513500,  3666500;  5M500, 
3666750;  513250,  3666750;  513250,  3667000 
513500,  3667000;  513500,  3667250;  513250, 
3667250;  513250,  3667500;  513500,  3667500 
513500,  3668250;  513250,  3668250;  513250, 
3668500;  513000,  3668500;  513000,  3669250 
512750,  3669250;  512750,  3669500;  512500, 
3669500;  512500,  3669750;  513000,  3669750 
513000.  3670500;  513500,  3670500;  513500, 
3670750;  513750,  3670750;  513750,  3671000 

Subunit  16b:  From  USGS  1:24,000 
quadrangle  maps  Rodriguez  Mtn.  and  San 
Pasqual,  the  lands  bounded  by  the  following 
UTM  coordinates  (E,  N):  508500,  3674750; 
508750,  3674750;  508750,  3674500;  509250, 
3674500; 509250, 3674750;  509500,  3674750 
509500,  3674000;  509250,  3674000;  509250, 
3673250; 509750, 3673250;  509750,  3672750 
509500,  3672750;  509500,  3672500;  509250, 
3672500;  509250,  3672250;  508750,  3672250 
508750,  3672000;  508000,  3672000;  508000, 
3671750;  508500,  3671750;  508500,  3671500 
508750.  3671500;  508750.  3671250;  508500, 


3671250;  508500,  3670750;  507750,  3670750; 
507750,  3670250;  507250,  3670250;  507250, 
3670000;  507000,  3670000;  507000,  3669250 
506750,  3669250;  506750,  3668750;  506250, 
3668750;  506250,  3668500;  506000,  3668500 
506000,  3668250;  505500,  3668250;  505500. 
3667500;  505750.  3667500;  505750.  3667000 
506000.  3667000;  506000.  3666500;  506250, 
3666500;  506250,  3666250;  506500,  3666250 
506500,  3665750;  506250,  3665750;  506250, 
3665500;  506000,  3665500;  506000.  3664750 
505750,  3664750;  505750.  3664500;  505250, 
3664500;  505250,  3664250;  505000,  3664250 
505000, 3664750;  505250,  3664750;  505250, 
3665750;  505500,  3665750;  505500,  3666500 
505250,  3666500;  505250,  3667250;  505000, 
3667250;  505000,  3667750;  504750.  3667750; 
504750,  3668250;  505000,  3668250;  505000, 
3669000;  505500,  3669000;  505500,  3669500 
506000,  3669500;  506000,  3670000;  505750. 
3670000;  505750,  3670750;  506250,  3670750 
506250,  3671250;  506500,  3671250;  506500, 
3671500; 506750,  3671500;  506750,  3671750 
507000,  3671750;  507000,  3672750;  507500. 
3672750; 507500, 3673750; 507750,  3673750 
507750,  3674250;  508000,  3674250;  508000, 
3674500;  508500,  3674500;  508500,  3674750 

Subunit  16c:  From  USGS  1:24,000 
quadrangle  map  San  Pasqual,  the  lands 
bounded  by  the  following  UTM  coordinates 
(E,  Nl:  504000,  3658250;  505000,  3658250; 
505000,  3657750;  505500,  3657750;  505500, 
3657250;  505750,  3657250;  505750,  3657000 
506000,  3657000;  506000,  3656250;  506500, 
3656250;  506500,  3656000;  506750,  3656000 
506750,  3655500;  507500,  3655500;  507500, 
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3655000;  507750, 
508750.  3655250: 
3655500;  508500. 
508250,  3656000: 
3656250;  509000. 
511000,3656500; 
3656000;  511250. 


3655000;  507750,  3655250 
508750,  3655500;  508500, 
3655750:  508250.  3655750 
508500.  3656000;  508500, 
3656250; 509000,  3656500 
511000,  3656000;  511250, 
3655250;  511000,  3655250 


511000.3655000; 
3654750; 510500. 
510250.  3654250; 
3654000;  509750, 
509500,  3653250; 
3653500; 506750. 
506000.  3653750; 


510750,  3655000; 
3654750;  510500. 
510250,  3654000; 
3653500;  509500, 
508500,  3653250; 
3653500;  506750, 
506000.  3654000; 


510750. 

3654250 

509750, 

3653500 

508500, 

3653750 

505500 


3654000;  505500. 
504500.  3655000; 
3655500;  504250, 
504500,  3656500; 
3657000;  504750, 
504250,  3658000; 
3658250. 


3654500;  504500,  3654500; 
504000, 3655000;  504000, 
3655500;  504250,  3656500; 
504500,  3657000;  504750, 
3657250;  504250,  3657250; 
504000.  3658000;  504000, 


Unit  17:  San  Diego  River  and  San  Vicente  Creek 
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Map  Unit  17:  San  Diego  River  and  San 
Vicente  Creek,  San  Diego  County,  California 

Subunit  17a:  From  USGS  1:24,000 
quadrangle  maps  El  Cajon  Mtn.,  Tule  Springs 
and  Santa  Ysabel,  the  lands  bounded  by  the 
following  UTM  coordinates  (E,  N):  525500. 
3653000: 525750.  3653000;  525750,  3652750 
526000,  3652750;  526000,  3652000;  525750. 
3652000: 525750.  3651250:  525500,  3651250 
525500. 3650750;  525250.  3650750;  525250, 
3650250;  525500.  3650250;  525500,  3650500 
526000. 3650500; 526000,  3650000; 525500. 
3650000;  525500.  3649750;  524750,  3649750: 
524750, 3649500;  524500,  3649500; 524500, 
3649250;  524250,  3649250:  524250,  3649000 
524750,  3649000;  524750.  3648750;  525000, 
3648750;  525000,  3648250;  524750,  3648250 
524750, 3647500;  524500,  3647500; 524500, 
3647250;  524000,  3647250;  524000,  3647000 
523750,  3647000;  523750,  3646500; 523250. 
3646500;  523250,  3646250;  522750. 3646250 
522750,  3646500;  522250,  3646500;  522250, 
3647000;  522500,  3647000;  522500. 3647250 
523500,  3647250;  523500.  3647750;  523750. 
3647750;  523750.  3648000;  524250,  3648000 
524250.  3648500;  524000,  3648500;  524000. 


3648750:  523750.  3648750;  523750,  3649500 
524000,  3649500;  524000,  3650250;  524250, 
3650250; 524250, 3650500; 524500. 3650500 
524500,  3650750;  524750,  3650750;  524750, 
36510db:  525000.  3651000;  525000.  3651500 
525250, 3651500; 525250,  3652000;  525500, 
3652000:  525500,  3653000. 

Subunit  17b:  From  USGS  1:24,000 
quadrangle  map  El  Cajon  Mtn.,  the  lands 
bounded  by  the  following  UTM  coordinates 
(E,  N):  516500,  3638750;  516750,  3638750: 
516750.  3638500;  517000,  3638500;  517000, 
3638750;  518000.  3638750;  518000,  3638000 
516500.  3638000;  516500,  3638750. 
Subunit  17c:  From  USGS  1:24,000 
quadrangle  maps  El  Cajon.  San  Vicente 
Reservoir,  and  El  Cajon  Mtn.,  the  lands 
bounded  by  the  following  UTM  coordinates 
(E,  N):  513000.  3639000;  513500.  3639000; 
513500,  3638500;  513250,  3638500:  513250. 
3637750; 513000.  3637500 
512500,  3637250;  511500. 
3637000;  511250,  3637000 
511000, 3636750;  511000, 
3636500;  510500,  3636500;  510500,  3636250 
510000,  3636250;  510000,  3636000;  509750. 


3637750;  513000 
512500, 3637500 
3637250;  511500 
511250. 3636750 


3636000;  509750,  3636750: 508750, 3636750; 
508750.  3636500;  508000.  3636500;  508000, 
3636750;  507750.  3636750;  507750.  3637250; 
508000.  3637250;  508000.  3637500;  508500, 
3637500;  508500,  3637250;  509750,  3637250; 
509750,  3637000;  510000,  3637000;  510000, 
3637250;  510500,  3637250;  510500,  3637500; 
511000,  3637500;  511000,  3637750;  511250, 
3637750;  511250,  3638000;  511500,  3638000; 
511500,  3638250;  512000.  3638250;  512000, 
3638500;  513000,  3638500;  513000,  3639000. 

Subunit  17d:  From  USGS  1:24,000 
quadrangle  maps  El  Cajon  Mtn.,  and  Raroona, 
the  lands  bounded  by  the  following  UTM 
coordinates  (E.  N):  516000,  3652000;  517750, 
3652000;  517750,  3651750;  518000,  3651750; 
518000.  3650750;  517500.  3650750;  517500, 
3651250;  517000,  3651250;  517000,  3651000; 
516250.  3651000;  516250,  3650750;  515500, 
3650750;  515500,  3650500;  515000.  3650500; 
515000,  3650250;  515250,  3650250;  515250, 
3650000;  514750.  3650000;  514750,  3650500; 
514500,  3650500;  514500,  3650750;  514000, 
3650750;  514000,  3651000;  514250,  3651000; 
514250,  3651250;  514500,  3651250;  514500, 
3651500;  516000,  3651500;  516000.  3652000. 
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Unit  18:  Sweetwater  River  Basin 


Map  Unit  18:  Sweetwater  River.  San  Diego 
County.  California 

Subunit  18a:  From  USGS  1:24.000 
quadrangle  maps  Viejas  Mountain,  Descanso, 
and  Cuyamaca  Peak,  the  lands  bounded  by 
the  following  UTM  coordinates  (E,  N): 
536250,  3636500;  536250,  3636250;  536500. 
3636250;  536500,  3636000;  536750,  3636000 
536750,  3635500;  537000,  3635500;  537000, 
3634750;  536500,  3634750;  536500,  3634500 
536750,  3634500;  536750.  3634250;  536500, 
3634250;  536500,  3634000;  536750,  3634000 
536750,  3633500;  536500,  3633500;  536500, 
3633250; 536250,  3633250;  536250,  3633000 
535750,  3633000;  535750,  3632500;  535500, 
3632500;  535500, 3632250;  535000,  3632250 
535000.  3632750;  534250,  3632750;  534250, 
3633000;  533750,  3633000;  533750,  3632500 
533500,  3632500;  533500,  3632250;  532500, 
3632250; 532500,  3632500;  531750,  3632500 
531750.  3632250;  531500,  3632250;  531500, 
3632000;  531000,  3632000; 531000, 3631750 
530500,  3631750;  530500,  3631500;  530000, 
3631500;  530000,  3631250;  529750,  3631250 
529750,  3631000;  528500,  3631000;  528500, 
3631250; 527750,  3631250;  527750,  3631000 
527500,  3631000;  527500,  3630750;  527250, 
3630750;  527250,  3630250;  526750,  3630250 
526750,  3630000;  526250,  3630000;  526250, 
3630500;  526500,  3630500;  526500,  3630750 
526750,  3630750;  526750.  3631000;  527000, 
3631000; 527000, 3631250; 527500, 3631250 
527500,  3631500;  527750,  3631500;  527750. 
3631750;  528000.  3631750;  528000,  3631500 
528750,  3631500;  528750,  3631750;  529000, 
3631750;  529000,  3631500;  529250,  3631500 


529250,  3631750; 
3632000;  530250, 
530500,  3632250; 
3632750;  531500, 
532250,  3633250; 
3633000;  532750, 
533250,  3632750; 
3633250;  533500, 
534500,  3633750; 
3633250;  535500, 
536000,  3633500; 
3634250;  535500, 
535250, 3635000; 
3635250;  535500, 
535000,  3635750; 
3636000;  534750, 
535250,  3637000; 
3637250;  535250, 
535750,  3637750; 
3637500;  536250, 
536750,  3637750; 
3638500;  537250. 
537500. 3639000; 
3639750;  537750, 
538000,  3640500; 
3640250;  538750, 
538500.  3640750; 
3641250;  539500. 
539750,  3641750; 
3642250;  540250, 
540500,  3642500; 
3642750;  540750, 
541000,  3643500; 
3643750;  541500, 
542000,  3645000; 
3645500;  542250, 


530000.  3631750; 
3632000;  530250, 
530500,  3632750; 
3633000;  532250, 
532500,  3633250; 
3633000;  532750, 
533250,  3633250; 
3633500;  534500, 
535250,  3633750; 
3633250;  535500, 
536000,  3634250; 
3634750:  535250, 
535750,  3635000; 
3635250:  535500, 
535000,  3636000; 
3636750;  535250, 
535000,  3637000; 
3637250;  535250, 
535750,  3637500; 
3637250;  536750, 
537000,  3637750; 
3638500; 537250. 
537500.  3639750; 
3640250;  538000, 
538500,  3640500: 
3640250;  538750, 
538500,  3641250; 
3641500;  539750, 
540000,  3641750; 
3642250;  540250. 
540500.  3642750; 
3643250;  541000, 
541250,  3643500; 
3643750:  541500, 
542000,  3645500; 
3645750;  542500, 


530000,  542500.  3646250;  542750.  3646250;  542750, 

3632250;  3647250;  543000,  3647250;  543000.  3648500; 

531500,  543250,  3648500;  543250,  3648750;  543500, 

3633000:  3648750;  543500,  3648500;  543750,  3648500; 

532500,  543750,  3648250;  543500,  3648250;  543500, 

3632750;  3647000;  543250,  3647000;  543250,  3646000 

533500,  543000,  3646000;  543000,  3645250;  542750, 

3633500;  3645250;  542750,  3644750;  542500,  3644750 

535250,  542500.  3644000;  542750,  3644000: 542750 

3633500;  3643500;  542000.  3643500;  542000,  3643000; 

535500,  541500,  3643000;  541500.  3642250;  541250, 

3634750;  3642250;  541250,  3642000:  541000,  3642000 

535750,  541000.  3641500;  540500,  3641500;  540500, 

3635750;  3641250:  540250,  3641250;  540250,  3641000; 

534750,  540000,  3641000:  540000,  3640750;  539500, 

3636750;  3640750:  539500,  3639750;  538500.  3639750 

535000,  538500,  3639500;  538000,  3639500;  538000, 

3637750;  3638750;  537750,  3638750;  537750,  3637750; 

536250,  537250,  3637750;  537250,  3637250;  537000. 

3637250;  3637250;  537000,  3636750;  536750,  3636750 

537000,  536750.  3636500;  536250.  3636500; 

3639000;  excluding  land  bounded  by  536250.  3636500; 

537750.  536250,  3636750;  536000,  3636750; 536000, 

3640250;  3637000;  535750,  3637000;  535750,  3636500; 

538500,  536250,  3636500. 

3640750;  Subunit  18b:  From  USGS  1:24,000 

539500,  quadrangle  maps  Viejas  Mountain,  and 

3641500;  Alpine,  the  lands  bounded  by  the  following 

540000,  UTM  coordinates  (E,  N):  523500,  3629750; 

3642500;  524250,  3629750;  524250.  3629500;  524000. 

540750,  3629500;  524000,  3628750:  524500,  3628750 

3643250;  524500,  3628500:  525000.  3628500:  525000. 

541250,  3628750;  525500,  3628750;  525500,  3628500 

3645000;  526250,  3628500;  526250,  3628750:  526750, 

542250,  3628750;  526750,  3628250;  526500,  3628250 

3645750;  526500,  3628000;  525250.  3628000;  525250. 
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3628250;  525000.  3628250;  525000.  3628000; 
524500.  3628000:  524500.  3627500;  524000. 
3627500;  524000,  3627750;  523250,  3627750; 
523250,  3628250;  523000.  3628250;  523000. 
3629000;  523500,  3629000;  523500,  3629750. 

Subunit  18c:  From  USGS  1:24,000 
quadrangle  maps  Alpine,  El  Cajon,  and  Jamul 
Mts..  the  lands  bounded  by  the  following 
UTM  coordinates  (E,  N):  514750,  3626500: 
515250,  3626500;  515250.  3626000;  515000, 
3626000; 515000.  3625750; 514750.  3625750 
514750,  3625500;  515500,  3625500;  515500, 
3625750;  515750,  3625750;  515750,  3626000; 
516000,  3626000;  516000.  3626250;  516750, 
3626250; 516750, 3626000;  517750,  3626000 
517750,  3626250;  519250.  3626250;  519250. 
3626750;  519750.  3626750;  519750,  3626000; 
519500.  3626000;  519500.  3625750;  519250, 
3625750;  519250.  3625500;  518500,  3625500 
518500,  3625750;  518000,  3625750;  518000. 
3625500; 516500,  3625500;  516500,  3625750 
516250,  3625750;  516250,  3625250;  516000, 
3625250;  516000,  3625000;  515750,  3625000 
515750, 3624750; 514750,  3624750;  514750, 
3624500;  514250,  3624500;  514250.  3624750 
514000.  3624750;  514000.  3625500;  514250. 
3625500;  514250.  3625750;  513750,  3625750 
513750.  3626250;  512750.  3626250;  512750, 
3626000; 512000.  3626000;  512000,  3626250 
511500,  3626250;  511500.  3626000;  511750, 
3626000;  511750,  3625250;  511500,  3625250; 


511500,3624750; 
3624500;  510750. 
510250,  3624250; 
3624000;  510000, 
509750,  3623500; 
3623250;  509750, 
509000,  3623000; 
3622250;  508500, 
507750.  3621750; 
3622000;  506500, 
506250,3621750; 
3621000;  505750, 
505500,  3620250; 
3620000;  505000, 
504750,  3619750: 
3619500;  504500, 
504250,  3618250; 
3618000; 503000, 
503250,  3619250; 
3619000;  503500. 
503750,  3619500; 
3619750;  504250. 
504500,  3620000; 
3620500;  504750, 
505000,  3621750; 
3622000;  505000, 
505250,  3622500; 
3623000;  507000, 
507750.  3623000; 
3623250;  508250. 
508500,  3623500; 


511250,  3624750; 
3624500;  510750. 
510250.  3624000; 
3623750;  509750, 
509500,  3623500; 
3623250;  509750, 
509000,  3622250; 
3622000;  507750, 
507250,  3621750; 
3622000; 506500. 
506250, 3621000; 
3620500; 505500, 
505250,  3620250; 
3620000;  505000, 
504750,  3619500; 
3619250;  504250, 
504000,  3618250; 
3618000;  503000, 
503250,  3619000; 
3618750;  503750, 
504000,  3619500; 
3619750;  504250, 
504500,  3620500; 
3621250;  505000, 
505250,  3621750; 
3622000;  505000, 
505250,  3623000; 
3622750;  507750, 
508000, 3623000; 
3623250;  508250, 
508500.  3624000; 


511250, 

3624250 

510000, 

3623750 

509500, 

3623000 

508500, 

3622000 

507250, 

3621750 

505750, 

3620500 

505250, 

3619750 

504500, 

3619250 

504000, 

3619250; 

503500, 

3618750; 

504000, 

3620000 

504750, 

3621250 

505250, 

3622500 

507000, 

3622750 

508000, 

3623500 

508750, 


3624000; 508750,  3624250;  509250,  3624250 
509250,  3624500;  509500.  3624500;  509500, 
3624750; 510250, 3624750;  510250,  3625000 
510500,  3625000;  510500,  3625250;  511000, 
3625250;  511000,  3625500;  510500,  3625500 
510500,  3626000;  510250,  3626000;  510250, 
3627250;  510500, 3627250;  510500,  3627500 
511500, 3627500; 511500. 3627250;  512000. 
3627250; 512000, 3627000;  512250,  3627000 
512250,  3626750;  512500,  3626750;  512500, 
3627000; 513250. 3627000;  513250,  3627250 
514500,  3627250;  514500,  3627750;  515000, 
3627750;  515000, 3627000;  514750,  3627000 
514750,  3626500;  excluding  land  bounded  by 
514750,  3626500;  514250,  3626500;  514250, 
3626250;  514750,  3626250;  514750,  3626500. 

Subunit  18d:  From  USGS  1:24,000 
quadrangle  map  Viejas  Mountain,  the  lands 
bounded  by  the  following  UTM  coordinates 
(E.  N):  527000,  3634000;  527500,  3634000; 
527500,  3633250;  527250,  3633250;  527250, 
3633000;  526750,  3633000;  526750,  3632750 
526500,  3632750;  526500,  3632500;  526250, 
3632500;  526250, 3632000;  525750,  3632000 
525750,  3631750;  525500,  3631750;  525500, 
3632000;  524750,  3632000;  524750,  3632750 
525750,  3632750;  525750,  3633250;  526250, 
3633250;  526250,  3633500;  526750,  3633500 
526750,  3633750;  527000,  3633750;  527000, 
3634000. 
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Unit  19:  Cottonwood  Creek  Basin 
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^^ 


'San  Diego  County 


Pacific 
Ocean 


20 


40    iCilometers 


Map  Unit  19:  Cottonwood-Tijuana  Baain,  San 
Diego  County,  California 

Subunit  19a:  From  USGS  1:24,000 
quadrangle  maps  Morena  Reservoir,  Cameron 
Comers  and  Mount  Laguna,  the  lands 
bounded  by  the  following  UTM  coordinates 
(E,N):  547000.  3627000;  547500,  3627000; 
547500,  3626750;  547750,  3626750;  547750, 
3626250;  548000,  3626250;  548000,  3625750 
548250,  3625750;  548250,  3625500;  548500, 
3625500;  548500,  3624750;  548750,  3624750 
548750,  3623500;  549000,  3623500;  549000. 
3622750;  550000,  3622750;  550000, 3622500 
549750,  3622500;  549750,  3621750;  549500. 
3621750;  549500,  3621500;  549250,  3621500 
549250,  3621250;  549000,  3621250;  549000, 
3621500;  548750,  3621500;  548750,  3621000 
548500,  3621000;  548500,  3620750;  548000, 
3620750;  548000,  3620250;  548250,  3620250 
548250,  3618500;  549000,  3618500;  549000, 
3620250;  549750,  3620250;  549750,  3620500 
550500,  3620500;  550500,  3620250;  551000, 
3620250; 551000,  3619500;  550500,  3619500 
550500,  3619250;  550250,  3619250;  550250, 
3618500;  550000,  3618500;  550000,  3618250 
549750,  3618250;  549750,  3617250;  548750, 
3617250;  548750,  3617750;  548250,  3617750 
548250,  3617500;  547750,  3617500;  547750, 
3618000;  547500,  3618000;  547500,  3618750 
547250,  3618750;  547250,  3619250;  547000, 
3619250;  547000,  3617750;  546250,  3617750 
546250,  3617500;  546000,  3617500;  546000, 
3817000;  545750,  3617000;  545750, 3616500 
54S500, 3616500;  545500,  3616250;  544500, 
3616250;  544500.  3616750;  544000,  3616750 
544000,  3617250;  543750,  3617250;  543750. 


3617500;  543500,  3617500;  543500,  3619250 
543750,  3619250;  543750,  3619500;  543500, 
3619500;  543500,  3620000;  543250,  3620000 
543250,  3620250;  543000,  3620250;  543000, 
3620500;  542750,  3620500;  542750,  3620750 
542500,  3620750;  542500,  3621000;  542250, 
3621000;  542250,  3621250;  541750,  3621250 
541750,  3621500;  541500,  3621500;  541500, 
3622000;  541750,  3622000;  541750.  3622250 
542000,  3622250; 542000,  3622000; 542500, 
3622000;  542500,  3621750;  542750,  3621750 
542750.  3622500;  543000,  3622500;  543000, 
3622250;  543250,  3622250;  543250,  3622000 
543500,  3622000;  543500,  3621500;  543750, 
3621500;  543750, 3621250;  544000,  3621250 
544000,  3621000;  544250,  3621000;  544250, 
3620750;  544500,  3620750;  544500,  3620250 
544750,  3620250;  544750,  3620000;  544500, 
3620000;  544500,  3619750;  544750,  3619750; 
544750,  3619500;  545000,  3619500;  545000, 
3618750; 545750, 3618750;  545750,  3619000 
546250,  3619000;  546250,  3619500;  546500, 
3619500;  546500, 3620000;  546750,  3620000 
546750,  3620250;  547000,  3620250;  547000, 
3621750;  547250,  3621750;  547250,  3622500 
547000,  3622500;  547000,  3624500;  547250, 
3624500; 547250,  3626250;  547000,  3626250 
547000,  3627000;  excluding  land  bounded  by 
544750,  3618500;  544750,  3618000;  545000, 
3618000;  545000,  3618500;  544750,  3618500. 

Subunit  19b:  From  USGS  1:24,000 
quadrangle  maps  Barrett  Lake,  Tecate, 
Potrero  and  Morena  Reservoir,  the  lands 
bounded  by  the  following  UTM  coordinates 
(E.N):  530750,  3615750;  531000,  3615750; 
531000.  3614500;  530750,  3614500;  530750, 


3614000;  530500. 
530250, 3613500; 
3613000;  530500, 
530250,  3611250; 
3611000;  530000. 
530250,  3610250; 
3609750;  530000, 
529750,  3609250; 
3608750;  529000, 
529500,  3607750; 
3607500;  530250, 
530500, 3607000; 
3606750;  530750, 
531750,  3606500; 
3606750;  532500, 
533250,  3607500; 
3608000;  534500, 
535000,  3608250; 
3608750;  535500, 
536000,  3610000; 
3610250;  536500. 
537000,  3610500; 
3610750;  537500, 
537750,  3611500; 
3611750;  538500. 
539000, 3612500; 
3612750;  539250. 
539500,  3613750; 
3613250;  540250, 
540500,  3613000; 
3612750;  540750, 
540250,  3612000; 
3611750;  540250, 
540000.  3611500; 
3611000;  539750. 
538500,  3610000; 


3614000;  530500, 
530250.  3613000; 
3612000;  530250. 
529750.  3611250; 
3611000:530000, 
530250,  3609750; 
3609500;  529750, 
529250, 3609250: 
3608750;  529000, 
529500,  3607500; 
3607250;  530500, 
530250,  3607000; 
3606750;  530750, 
531750,3606750; 
3607000;  533250, 
€34250,  3607500; 
3608000; 534500, 
535000,  3608750; 
3609750;  536000. 
536250,  3610000; 
3610250;  536500, 
537000,  3610750; 
3611250;  537750, 
538250.3611500; 
3611750;  538500, 
539000,  3612750; 
3613500;  539500, 
540000,  3613750; 
3613250;  540250, 
540500,  3612750; 
3612250;  540250, 
540000, 3612000; 
3611750;  540250, 
540000,  3611000; 
3610250;  538500, 
538250,  3610000; 


3613500 

530500, 

3612000; 

529750 

3610250; 

530000. 

3609500 

529250 

3607750; 

530250, 

3607250 

530250, 

3606500; 

532500, 

3607000; 

534250, 

3608250; 

535500 

3609750; 

536250, 

3610500; 

537500. 

3611250 

538250, 

3612500 

539250. 

3613500; 

540000 

3613000; 

540750 

3612250; 

540000. 

3611500 

539750, 

3610250 

538250, 
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3609500;  537250,  3609500:  537250,  3609250 
537750,  3609250;  537750,  3608500;  537000, 
3608500;  537000.  3608250;  536750,  3608250 
536750.  3607500;  536500,  3607500;  536500, 
3607250;  535500,  3607250;  535500,  3607500 
534750,  3607500;  534750,  3607250;  534500, 
3607250;  534500,  3607000;  534000,  3607000 
534000.  3606750;  533500,  3606750;  533500, 
3606500:  532750.  3606500:  532750, 3606250 
532000, 3606250;  532000,  3606000;  530750, 
3606000;  530750,  3606250; 530000, 3606250 
530000, 3607000; 529000,  3607000;  529000, 
3607250:  528250,  3607250;  528250,  3607500 
528000, 3607500;  528000,  3607750;  527750, 
3607750; 527750, 3608000:  527500, 3608000 
527500, 3608500; 528250,  3608500;  528250. 
3609000;  528500.  3609000;  528500,  3609250 
528750,  3609250;  528750.  3609500;  529000, 
3609500;  529000,  3609750:  529250.  3609750 
529250,  3611750:  529750.  3611750;  529750, 
3612500;  530000.  3612500;  530000,  3612750 
529750,  3612750;  529750,  3613500;  530000, 
3613500;  530000,  3614000;  530250,  3614000 
530250,  3614750;  530500,  3614750;  530500, 
3615250;  530750,  3615250;  530750,  3615750; 
and  lands  bounded  by  the  following  UTM 
coordinates  (E,  N):  534250,  3616250;  535250, 
3616250;  535250,  3616000;  536500,  3616000; 
536500.  3615750;  537000.  3615750;  537000, 
3616000:  538000.  3616000;  538000.  3615750; 
538750, 3615750; 538750,  3615500:  539500 
3615500;  539500,  3615250; 540250,  3615250 
540250,  3615000;  540750,  3615000;  540750, 
3614500; 539750,  3614500;  539750,  3614750 
539500,  3614750;  539500,  3615000;  538250, 
3615000;  538250, 3615250;  536000.  3615250 
536000,  3615500;  535000,  3615500;  535000. 
3615750;  534250.  3615750;  534250,  3616250 

Subunit  19c:  From  USGS  1:24,000 
quadrangle  maps  Descanso,  and  Cuyamaca 
Peak,  the  lands  bounded  by  the  following 
UTM  coordinates  (E,  N):  544750,  3633000; 
545250,  3633000;  545250,  3632250;  546250, 
3632250;  546250,  3632500;  546750,  3632500; 
546750,  3632000:  546500, 3632000;  546500, 
3631750;  546250,  3631750;  546250,  3631500 
546000,  3631500;  546000,  3631250;  545750, 
3631250;  545750.  3631000;  545000,  3631000 
545000,  3631250;  544750.  3631250;  544750, 
3631000; 543750,  3631000;  543750,  3631500 
543500,  3631500;  543500,  3632750;  543250. 
3632750;  543250,  3633000;  543000,  3633000 
543000,  3632750;  542750,  3632750;  542750, 
3632500; 542250, 3632500;  542250.  3632000 
542000, 3632000; 542000,  3631750;  541500, 
3631750;  541500,  3631250;  541250,  3631250; 
541250,  3630750;  541000.  3B30750;  541000, 
3630500;  540500,  3630500;  540500,  3631250; 


541000,  3631250;  541000.  3632000;  541500 
3632000;  541500,  3632750:  542000,  3632750; 
542000,  3633000;  542500,  3633000;  542500, 
3633250;  542750,  3633250;  542750.  3633750 
543250.  3633750;  543250.  3633500;  543500, 
3633500;  543500,  3634250;  543750,  3634250; 
543750,  3634500;  544250,  3634500;  544250, 
3635250;  544500,  3635250:  544500,  3636000; 
544750,  3636000;  544750,  3636500;  545000, 
3636500; 545000, 3637000;  544750,  3637000 
544750,  3637250;  544500,  3637250;  544500, 
3637750;  544250,  3637750;  544250,  3638500 
543750,  3638500;  543750,  3639000;  544250, 
3639000;  544250,  3638750;  544750,  3638750; 
544750,  3638250;  545000,  3638250;  545000. 
3637750:  545250,  3637750;  545250,  3637500 
545500,  3637500;  545500,  3636750;  545750, 
3636750;  545750,  3636500;  546250,  3636500 
546250,  3636250;  546500,  3636250;  546500, 
3636000; 546250,  3636000;  546250, 3635750 
546000.  3635750;  546000,  3635500;  545750. 
3635500;  545750.  3635750;  545250.  3635750 
545250.  3635250;  545000.  3635250;  545000, 
3634250;  544750,  3634250;  544750,  3633000 
excluding  land  bounded  by  544750,  3633000 
544500,  3633000;  544500.  3632750;  544750. 
3632750;  544750,  3633000. 

Subunit  19d:  From  USGS  1:24.000 
quadrangle  maps  Barrett  Lake.  Viejas  Mtn. 
and  Descanso.  the  lands  bounded  by  the 
following  UTM  coordinates  (E,  N):  536750, 
3629250;  537000,  3629250;  537000,  3629000; 
537250,  3629000;  537250,  3628500;  536750, 
3628500;  536750,  3628250;  536500,  3628250; 
536500.  3628000;  536250.  3628000;  536250, 
3627750; 536000, 3627750;  536000,  3627500 
535500,  3627500;  535500,  3627000;  535000 
3627000;  5350OO,  3626750;  534750, 3626750 
534750,  3626250;  534500,  3626250;  534500, 
3626000; 534250,  3626000;  534250,  3625750 
534000,  3625750;  534000,  3625250;  533750, 
3625250;  533750,  3625000;  534000,  3625000 
534000,  3624750;  533750,  3624750;  533750, 
3624250;  533250,  3624250;  533250,  3622500 
533000,  3622500;  533000,  3621500;  532750, 
3621500;  532750,  3620750;  532500,  3620750 
532500,  3620250;  532250,  3620250;  532250, 
3620000;  531750,  3620000;  531750,  3619250 
531500,  3619250;  531500,  3618750;  531000, 
3618750;  531000,  3619500;  531250,  3619500: 
531250,  3620500:  531500,  3620500;  531500, 
3620750;  531750,  3620750;  531750,  3620500 
532000, 3620500;  532000, 3621000; 532250. 
3621000;  532250.  3621500;  532500.  3621500 
532500,  3621750;  532250,  3621750;  532250, 
3622500; 532500,  3622500;  532500,  3623750 
532250,  3623750;  532250,  3623500;  531500, 
3623500; 531500. 3623750; 531250. 3623750 


531250,  3624000;  531500,  3624000;  531500, 
3624250;  531750,  3624250;  531750,  3624750; 
532000, 3624750; 532000, 3625000;  532500, 
3625000;  532500.  3624000;  532750.  3624000; 
532750.  3624500;  533000.  3624500;  533000. 
3624750;  533250.  3624750;  533250.  3625500; 
533500. 3625500; 533500.  3626250;  533750 
3626250;  533750.  3626500;  534000.  3626500; 
534000, 3626750; 534250.  3626750;  534250 
3627250;  534500.  3627250;  534500.  3627500; 
534750.  3627500;  534750.  3627750;  535000. 
3627750;  535000. 3628000;  535750.  3628000 
535750.  3628250;  536000.  3628250; 536000. 
3628500;  536250.  3628500;  536250.  3629000 
536750,  3629000;  536750,  3629250. 

Map  Unit  20  (see  map  of  Units  6,  7,  and 
20):  Little  Rock  Creek,  Los  Angeles  County, 
California.  From  USGS  1:24,000  quadrangle 
maps  Juniper  Hills  and  Pacifico  Mtn.,  the 
lands  bounded  by  the  following  UTM 
coordinates  (E,  N):  406250.  3814750;  406500, 
3814750;  406500,  3814250;  406750,  3814250 
406750,  3813250;  407000,  3813250;  407000, 
3812250;  407250,  3812250;  407250,  3812000; 
407500, 3812000; 407500, 3811500;  408000 
3811500;  408000,  3811250;  408750,  3811250 
408750,  3811000;  409000,  3811000;  409000, 
3810750;  409250,  3810750;  409250,  3810500 
409500.  3810500;  409500.  3810000;  410000, 
3810000;  410000,  3809750;  410250,  3809750 
410250,  3809250:  410500,  3809250;  410500, 
3809000;  411000,  3809000;  411000,  3808250 
411250,  3808250;  411250,  3808000;  411500. 
3808000;  411500.  3807500;  411000.  3807500 
411000.  3807750;  410750.  3807750;  410750. 
3808250;  410500. 3808250;  410500.  3808500 
410250.  3808500;  410250.  3809000;  410000. 
3809000;  410000.  3809250;  409750.  3809250 
409750. 3809500; 409500.  3809500;  409500, 
3809750(  409000,  3809750;  409000,  3810250 
408750,  3810250;  408750,  3810500;  408000, 
3810500;  408000,  3810750;  407750,  3810750 
407750,  3811000;  407250,  3811000;  407250, 
3811250;  407000,  3811250;  407000,  3811500 
406750,  3811500;  406750,  3811750;  406500, 
3811750;  406500,  3813000;  406250,  3813000; 
406250,  3813750;  406000,  3813750;  406000, 
3813500;  405750,  3813500;  405750,  3813250 
405500,  3813250;  405500,  3813000:  405000, 
3813000;  405000,  3812750;  404750,  3812750 
404750,  3813250;  405000.  3813250;  405000, 
3813500; 405250, 3813500;  405250,  3813750 
405500,  3813750;  405500,  3814000;  405750, 
3814000;  405750,  3814250;  406000,  3814250 
406000,  3814500;  406250,  3814500;  406250. 
3814750. 
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Unit  2 1 :  Upper  Mojave  River  Basin 
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Map  Unit  21:  Mojave  River,  San  Bernardino 
County,  California 

Subunit  21a:  From  USGS  1:24,000 
Quadrangle  maps  Cajon,  Silverwood  Lake, 
Lake  Arrowhead  and  Butler  Peak,  the  lands 
bounded  by  the  following  UTM  coordinates 
(E,  N):  476750,  3803500;  478750,  3803500; 
478750,  3802000;  478500,  3802000;  478500, 
3801000;  478750,  3801000;  478750,  3800750 
479000,  3800750;  479000,  3800500;  479250, 
3800500;  479250,  3800250;  480750,  3800250 
480750,  3800000;  481000,  3800000;  481000. 
3300250;  482000,  3800250;  482000.  3800500 
482500.  3800500;  482500.  3800250;  484250. 
3800250;  484250,  3800000;  484750,  3800000 
484750,  3799750;  485000,  3799750;  485000, 
3799500;  485500,  3799500;  485500,  3798500 
486750,  3798500;  486750,  3798250;  487000, 
3798250;  487000,  3797500;  487500,  3797500 
487500,  3796250;  488250,  3796250;  488250, 
3795750;  488500,  3795750;  488500,  3795500 
488750,  3795500;  488750,  3795250;  489000, 
3795250;  489000,  3795000;  488750,  3795000 
488750,  3794250;  488500,  3794250;  488500, 
3793750;  488250,  3793750;  488250,  3794000 
488000,  3794000;  488000,  3794500;  488250, 
3794500;  488250,  3795000;  488500,  3795000 
488500,  3795250;  488000,  3795250;  488000, 
3795750;  487500,  3795750;  487500,  3796000 
487000,  3796000;  487000,  3796500;  487250, 
3796500;  487250,  3796750;  487000,  3796750 
487000,  3797000;  486750,  3797000;  486750, 
3797250;  486500,  3797250;  486500,  3797750 
486000,  3797750;  486000,  3798000;  485250, 
3798000;  485250,  3798500;  485000,  3798500 
485000,  3799250;  484500.  3799250;  484500. 


3799500;  483250. 
482750.  3799750; 
3799500;  482500. 
481250.  3799500; 
3799750;  479750. 
479000.  3799500; 
3799750;  478750. 
477750,  3799000; 
3798750;  476750, 
475750,  3799000; 
3798750;  475250, 
475000,  3798000; 
3797500;  473750, 
473500,  3797250; 
3796750;  473250, 
473000,  3796000; 
3796250;  471000, 
470000,  3796000; 
3795750;  468500, 
468250,  3796250; 
3796000;  467750, 
466500,  3796250; 
3796000;  466000, 
465500,  3795500; 
3795750;  464500, 
464250,  3796000: 
3796250;  463750, 
462500,  3796750; 
3797000;  462000, 
461500,  3797250; 
3797750;  462500. 
462750.  3797250; 
3797000;  464000. 
464750.  3796750; 
3796500;  466000. 
465750.  3797500; 


3799500;  483250, 
482750,  3799500; 
3799750;  481250, 
480500,  3799500; 
3799750;  479750, 
479000,  3799750; 
3799500;  477750, 
477500,  3799000; 
3798750;  476750, 
475750,  3798750; 
3798500;  475000, 
474250,  3798000; 
3797500;  473750, 
473500,  3796750; 
3796250;  473000, 
472000,  3796000; 
3796250;  471000, 
470000,  3795750; 
3796000;  468250, 
468000,  3796250; 
3796000;  467750, 
466500,  3796000; 
3795750;  465500, 
465000,  3795500; 
3795750;  464500, 
464250,  3796250; 
3796500;  462500, 
462250,  3796750; 
3797000;  462000, 
461500,  3797750; 
3797500;  462750, 
463250,  3797250; 
3797000;  464000, 
464750,  3796500; 
3796750;  465750, 
467750.  3797500; 


3799750;  3797250;  468250,  3797250;  468250,  3797000 

482500,  468500,  3797000;  468500,  3797250;  468750, 

3799750:  3797250;  468750,  3797000;  469000.  3797000 

480500,  469000,  3796750;  469750,  3796750;  469750, 

3799500;  3797000;  469500,  3797000;  469500,  3797500; 

478750,  470000,  3797500;  470000,  3798000;  470250, 

3799500;  3798000;  470250,  3798500;  470500,  3798500; 

477500,  470500,  3798250;  470750,  3798250;  470750, 

3799000;  3798500;  471000,  3798500;  471000,  3798750 

475250,  471750,  3798750;  471750,  3799000;  473500, 

3798500;  3799000;  473500,  3799250;  473750,  3799250; 

474250,  473750,  3799500;  474250,  3799500:  474250, 

3797250;  3799750;  475000,  3799750;  475000,  3800000; 

473250,  475500,  3800000;  475500,  3800250;  476250, 

3796250;  3800250;  476250,  3800000;  476500,  3800000; 

472000,  476500,  3800250;  477000,  3800250:  477000, 

3796000;  3800500;  477250,  3800500;  477250.  3800750 

468500.  477000,  3800750;  477000.  3801000:  476750, 

3796000;  3801000;  476750,  3802500;  477000,  3802500 

468000,  477000,  3802750;  476750,  3802750;  476750, 

3796250;  3803500.  . 

466000,     Subunit  21b:  From  USGS  1:24,000 

3795750;  quadrangle  maps  Victorville,  Hesperia,  and 

465000,  Helendale,  the  lands  bounded  by  the 

3796000;  following  UTM  coordinates  (E,  N):  467250, 

463750,  3831750;  468750,  3831750;  468750,  3829500 

3796500;  469000,  3829500;  469000,  3829000;  469250, 

462250,  3829000;  469250,  3828500;  469500,  3828500 

3797250;  469500,  3828000;  469750.  3828000;  469750, 

462500,  3826250:  470000,  3826250;  470000,  3826000; 

3797500;  470500,  3826000;  470500,  3825750;  471000, 

463250.  3825750;  471000.  3825500;  471250.  3825500 

3796750;  471250,  3825250;  472000,  3825250;  472000, 

466000,  3825000;  472250,  3825000;  472250,  3824750 

3796750;  472750,  3824750;  472750,  3824500;  473000, 

467750.  3824500;  473000.  3824250;  473250,  3824250; 


i'-Uj    ii 


Wednesday, 
February  7,  2001 


Part  m 

Department  of  the 
Interior 

Fish  and  WikUife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife  and 
Plants;  Proposed  Determinatioii  of  Critical 
Habitat  for  the  Quino  Checkerspot 
Butterfly;  Proposed  Rule 


9476  Federal  Register /Vol.  66,  No.  26  /  Wednesday ,  February  7,  2001 /Proposed  Rules 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wlldlita  Service 

50  CFR  F»art  17 
RIN  1018-AH03 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Determination  of 
Critical  Habitat  for  the  Ouino 
Ctieckerspot  Butterfly 

agency:  Fish  and  Wildlife  Service,  • 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  We,  the  U.  S.  Fish  and 
Wildlife  Service  (Service),  propose 
designation  of  critical  habitat  for  the 
Quino  checkerspot  butterfly  (Euphydras 
editha  quino)  pursuant  to  the 
Endangered  Species  Act  of  1973.  as 
amended  (Act).  A  total  of  approximately 
121,814  hectares  (301,010  acres)  in 
Riverside  and  San  Diego  Counties, 
California,  are  proposed  for  designation 
as  critical  habitat  for  the  Quino 
checkerspot  butterfly. 

If  this  proposal  is  made  final,  section 
7  of  the  Act  requires  Federal  agencies  to 
ensure  that  actions  they  fund,  authorize, 
or  carry  out  do  not  destroy  or  adversely 
modify  critical  habitat  to  the  extent  that 
the  action  appreciably  diminishes  the 
value  of  the  critical  habitat  for  the 
siuvival  and  recovery  of  the  species. 

Section  4  of  the  Act  requires  us  to 
consider  economic  and  other  impacts  of 
specifying  any  particular  area  as  critical 
habitat.  We  solicit  data  and  comments 
from  the  public  on  all  aspects  of  this 
proposal,  including  data  on  economic 
and  other  impacts  of  the  designation. 
We  may  revise  or  further  refine  critical 
habitat  boimdaries  prior  to  final 
designation  based  on  habitat  and 
butterfly  surveys,  public  comments  on 
the  Draft  Quino  Checkerspot  Butterfly 
Recovery  Plan  and  this  proposed  critical 
habitat  rule,  input  from  the  recovery 
team,  and  new  scientific  and 
commercial  information. 
DATES:  We  will  accept  comments  imtil 
the  close  of  business  on  April  9,  2001. 
Requests  for  public  hearings  must  be 
received  by  March  26,  2001. 

ADDRESSES:  Comment  submission:  If 
you  wish  to  comment,  you  may  submit 
your  comments  and  materials  by  any 
one  of  several  methods: 

You  may  submit  written  comments 
and  information  to  the  Field  Supervisor, 
Carlsbad  Fish  and  Wildlife  Office,  U.  S. 
Fish  and  Wildlife  Service,  2730  Loker 
Avenue  West,  Carlsbad,  California 
92008. 

You  may  hand-deliver  written 
comments  to  our  Carlsbad  Fish  and 


Wildlife  Office  at  the  address  given 
above. 

You  may  send  comments  by 
electronic  mail  (e-mail)  to 

fwlcfwo qcb@fws.gov.  See  the  Public 

Comments  Solicited  section  below  for 
file  format  and  other  information  on 
electronic  filing. 

You  may  view  comments  and 
materials  received,  as  well  as  supporting 
documentation  used  in  the  preparation 
of  this  proposed  rule,  by  appointment, 
during  normal  business  hours  at  the 
Carlsbad  Fish  and  Wildlife  Office. 
FOR  FURTHER  INFORMATION  CONTACT:  Ken 
Berg,  Field  Supervisor,  Carlsbad  Fish 
and  Wildlife  Office,  at  the  above  address 
(telephone  760/431-9440;  facsimile 
760/431-9624). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Quino  checkerspot  butterfly 
[Euphydras  editha  quino)  is  a  member 
of  the  femily  Nymphalidae  (brush- 
footed  butterflies)  and  the  subfamily 
Melitaeinae  (checkerspots  and 
fritillaries).  The  Quino  checkerspot 
butterfly  is  a  subspecies  of  Euphydryas 
editha;  it  differs  in  physical  appearance 
from  other  subspecies  in  size,  wing 
coloration,  larval,  and  pupal 
characteristics  (Mattoni  et  al.  1997). 

The  Quino  checkerspot  butterfly  has 
undergone  several  nomenclatural 
changes.  Originally  described  as 
Melitaea  quino  (Behr  1863),  Gunder 
(1929)  reduced  it  to  a  subspecies  of 
Euphydras  chalcedona.  At  the  same 
time,  he  described  Euphydryas  editha 
wrighti  fitjm  a  checkerspot  specimen 
collected  in  San  Diego  County.  After 
reexamining  Behr's  descriptions  and 
specimens,  Emmel  et  al.  (1998) 
concluded  that  the  Quino  checkerspot 
butterfly  should  be  associated  with  E. 
editha,  not  E.  chalcedona.  For  the 
Quino  checkerspot  butterfly,  E.  editha 
quino  is  now  the  accepted  scientific 
name. 

The  adidt  Quino  checkerspot  butterfly 
has  a  wingspan  of  approximately  4 
centimeters  (1.5  inches).  The  top  sides 
of  the  wings  have  a  red,  black,  and 
cream  colored  checkered  pattern  and 
the  bottom  sides  are  dominated  by  a  red 
and  cream  marbled  pattern.  The 
abdomen  of  Quino  checkerspot 
butterflies  has  red  stripes  across  the  top. 
Quino  checkerspot  butterfly  larvae 
(immatiu^,  woriolike  phase)  are  black 
with  a  row  of  nine  orange  fleshy /hairy 
extensions  on  their  back.  Pupae 
(intermediate  phase  between  larva  and 
adult)  are  mottled  black  on  a  pale  blue- 
gray  background  and  extremely  well 
camouflaged. 

The  life  cycle  of  the  Quino 
checkerspot  butterfly  typically  includes 


one  generation  of  adults  per  year,  with 
a  4-  to  6-week  flight  period  beginning 
between  late  February  and  May, 
depending  on  weather  conditions 
(Emmel  and  Emmel  1973).  If  sufficient 
rain  falls  in  late  summer  or  early  fall,  a 
rare  second  generation  of  reduced  adult 
niunbers  may  occur  (Mattoni  et  al. 
1997).  Females  are  usually  mated  on  the 
day  they  emerge  from  pupae,  and  lay 
one  or  two  egg  clusters  per  day  for  most 
of  their  adult  life.  Euphydryas  editha 
egg  clusters  typically  contain  20-150 
eggs  (M.  Singer,  C.  Parmesan,  and  G. 
Pratt  1999).  Eggs  deposited  by  adults  on 
hostplants  hatch  in  10-14  days.  Adult 
emergence  from  pupae  is  staggered, 
resulting  in  a  1-to  2-month  flight  season, 
with  each  adult  butterfly  living  from 
10-14  days.  Peak  emergence  in  most 
butterfly  species,  and  probably  for 
Quino  checkerspot  butterflies  as  well, 
occurs  shortly  after  the  beginning  of  the 
flight  season,  usually  in  the  second 
week  (Zonneveld  1991). 

Quino  checkerspot  butterfly  larvae 
may  undergo  as  many  as  seven  molts 
(shedding  skin)  prior  to  pupation. 
During  the  first  two  instars  (period 
between  molts),  pre-diapause  (before 
dormancy)  larvae  cannot  move  more 
than  a  few  centimeters  and  are  usually 
restricted  to  the  plant  on  which  the  eggs 
were  laid  (primary  hostplant).  Prior  to 
diapause,  larvae  spin  a  web  and  feed 
gregariously.  During  the  third  instar 
(about  10  days  after  hatching),  larvae  are 
able  to  move  among  individual 
hostplants.  Third  instar  larvae  usually 
wander  independently  in  search  of  food, 
and  may  switch  frtim  feeding  on  the 
plant  on  which  they  hatched  to  another 
plant  of  the  same  species,  or  another 
hostplant  species  (secondary  hostplant). 
As  hostplants  age  and  become  dry  and 
inedible,  larvae  enter  diapause  if  they 
have  acciunulated  sufficient  energy 
reserves.  Although  the  location  of 
diapausing  Quino  checkerspot  butterfly 
larvae  in  the  field  is  not  known,  the 
presence  of  clusters  of  postdiapause 
(after  dormancy)  larvae  found  near 
dense  grass  and  shrub  cover  indicates 
they  may  diapause  in  these  areas 
(Osborne  and  Redak  2000). 
Additionally,  Quino  checkerspot 
butterfly  larvae  are  capable  of  sustaining 
multiple-year  diapause  (M.  Singer,  pers. 
comm.,  2000). 

Sufficient  rainfall,  usually  diuing 
November  or  December,  causes  larvae  to 
break  diapause.  Records  of  late  second 
flight  seasons  following  unusual 
summer  rains  indicate  that  the  Quino 
checkerspot  butterfly  does  not  require 
winter  chilling  to  break  diapause,  and 
may  not  diapause  at  all  under  some 
circumstances  (Mattoni  et  al.  1997). 
Rain  stimulates  germination  and  growth 
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of  the  hostplants  fed  upon  by 
postdiapause  larvae,  which  can  crawl 
up  to  several  meters  in  search  of  food. 
Postdiapause  larval  dispersal  has  been 
well  documented  in  the  bay  checkerspot 
butterfly  [Euphydryas  editha  bayensis). 
Larvae  of  this  subspecies  have  been 
observed  to  travel  up  to  3.5  meters  (m) 
(11.5  feet  (ft))  during  a  4-day  period 
(Weiss  et  al.  1987).  Postdiapause  larvae 
seek  microclimates  (small  habitats  with 
uniform  climate)  with  high  solar 
radiation,  which  helps  speed 
development  (White  1974;  Weiss  et  al. 
1987;  Osborne  and  Redak  2000). 
Because  of  variable  weather  during 
winter  and  early  spring,  the  time 
between  diapause  termination  and 
pupation  can  range  from  2  weeks  if 
conditions  are  warm  and  siumy,  to  2  or 
3  months  if  cold,  rainy  conditions 
prevail  (G.  Pratt,  pers.  comm.,  2001). 
Postdiapause  larvae  undergo  three  to  as 
many  as  seven  instars  prior  to  pupating 
in  silken  shelters  near  ground  level. 
Adults  emerge  from  pupae  after 
approximately  10  days,  again  depending 
on  weather  (Mattoni  et  al.  1997). 

Adult  Quino  checkerspot  butterflies 
spend  time  searching  for  mates,  basking 
in  the  sun  to  regulate  body  temperature, 
feeding  on  nectar,  defending  territories, 
and  in  the  case  of  females,  searching  for 
sites  to  deposit  eggs.  The  Quino 
checkerspot  butterfly,  like  other 
subspecies  of  Euphydryas  editha,  shows 
a  habitat  preference  for  low-growing 
vegetation  interspersed  with  barren 
spots  (Osborne  and  Redak  2000).  Quino 
checkerspot  butterffies  tend  to  avoid 
flying  over  trees,  buildings,  or  other 
objects  taller  than  2-2.5  m  (6-8  ft)  (G. 
Pratt,  pers.  comm.,  2001).  The 
thermodynamic  requirements  of  the 
butterfly,  and  natural  avoidance  of 
shaded  areas,  deters  flight  in  densely 
wooded  areas  and  other  types  of  closed- 
canopy  vegetation  (C.  Parmesan,  pers. 
comm.,  2001). 

Male  Quino  checkerspot  butterflies, 
and  to  a  lesser  extent,  females,  are 
frequently  observed  on  hilltops  and 
ridgelines  (Service,  impublished  data), 
and  a  number  of  behaviors  characteristic 
of  species  known  to  inhabit  hilltops  has 
been  documented  (K.  Osborne  and  G. 
Pratt,  pers  comm.,  2001).  Largely 
untested  explanations  for  this  behavior 
include:  1)  The  active  dispersal  of  male 
and  female  butterflies  to  local  hilltops 
or  ridgelines  dtiring  years  of  low  adult 
density  where  the  probability  of  finding 
mates  is  increased  (facultative 
hilltopping  behavior);  2)  the  presence  of 
areas  of  exposed  soil  resulting  in 
warmer  microclimates  and  superior 
basking  sites  than  surrounding 
vegetated  slopes  and  valleys;  and  3)  the 


attraction  of  males  to  the  activities  of 
other  butterfly  species  on  hilltops. 

Data  from  mark-recapture  studies 
indicate  that  long-distance  dispersal 
(greater  than  1  kilometer  (km)  (0.6  miles 
(mi))  in  Euphydryas  editha  is  rare. 
Nonetheless,  Murphy  and  White  (1984) 
suggested  that  long-distance  dispersal 
events  associated  with  population 
outbreaks  may  contribute  significantly 
to  colonization  or  recolonization  of 
unoccupied  areas,  and  hence  to  long- 
term  survival  of  the  Quino  checkerspot 
butterfly. 

Most  Euphydryas  editha  subspecies 
exhibit  generally  sedentary  behavior, 
with  adults  frequently  remaining  in  the 
same  habitat  patch  in  which  they 
developed  as  larvae  (Ehrlich  1961, 1965; 
Boughton  1999,  2000).  However,  female 
bay  checkerspots,  a  species  similar  to 
the  Quino  checkerspot,  were  found  to  be 
more  likely  to  emigrate  than  males 
(Ehrlich  et  al.  1984).  Adult  dispersal  by 
the  bay  checkerspot,  is  typically  less 
than  150  m  (490  ft)  between  recaptures 
(Ehrlich  1961, 1965;  Gilbert  and  Singer 
1973).  Harrison  (1989)  recaptured  bay 
checkerspots  greater  than  1  km  (0.6  mi) 
from  the  point  of  release  in  only  5 
percent  of  cases.  Though  a  study  of  the 
Quino  checkerspot  at  Otay  Lakes  in  San 
Diego  County  included  an  estimate  of 
less  than  100  m  (336  ft)  dispersal 
distances  (White  and  Levin  1981),  this 
study  was  not  designed  to  detect  long- 
distance dispersal.  Harrison  (1989) 
recaptm^d  bay  checkerspots  greater 
than  1  kilometer  (0.6  mile)  from  the 
point  of  release  in  only  5  percent  of 
cases.  Long-distance  dispersal  in  bay 
checkerspot  butterflies  has  been 
documented  as  far  as  7.6  km  (4.7  miles) 
(D.  Murphy  pers.  comm.),  5.6  km  (3.5 
miles)  (1  male),  and  3  km  (2  miles)  (1 
female)  (Harrison  1989). 

Long-distance  habitat  patch 
colonization  may  be  achieved  within  a 
single  season  through  long-distance 
dispersal  of  individual  butterflies,  or 
over  several  seasons  through  stepping- 
stone  habitat  patch  colonization  and 
dispersal  events.  In  a  study  of  the 
Morgan  Hill  bay  checkerspot  island- 
mainland  type  metapopulation,  no 
imoccupied  habitat  patches  farther  than 
4.5  km  (2.8  mi)  irom  the  soiut:e 
population  were  colonized  over  a  10 
year  period  (Harrison  et  al.  1988).  A 
metapopulation  is  a  series  of 
interconnected  subpopulations  that 
exchange  individuals  and/or  genetic 
material.  The  interchange  of  individuals 
within  a  metapopulation  can  prevent  an 
otherwise  isolated  subpopulation  fit)m 
going  extinct  and  enhances  genetic 
fitness.  A  model,  which  was 
conservative  with  respect  to  extinction, 
predicted  habitat  patches  at  a  distance 


greater  than  7  to  8  kilometers  (4  to  5 
miles)  from  the  primary  source 
population  were  not  likely  to  support 
populations  (Harrison  et  al.  1988). 

Most  Quino  checkerspot  buttOTfly 
oviposition  (egg  laying)  has  been 
documented  on  Plantago  erecta  (dwarf 
plantain);  however,  egg  clusters  and 
prediapause  larvae  have  been  recently 
dociunented  on  Plantago  patagonica 
(woolly  plantain),  which  appears  to  be 
the  sole  primary  host  for  the  Silverado 
metapopulation  in  southern  Riverside 
County  (Pratt  2000).  Additionally, 
Cordylanthus  rigidus  (bfrd's  beak)  was 
observed  on  two  occasions  in  1999  with 
egg  clusters  in  southern  San  Di^o 
Coimty  (G.  Pratt,  pers.  comm.,  2001). 
Dwarf  plantain  occius  in  coastal  sage 
scrub,  open  chaparral,  grassland,  and 
similar  plant  communities.  It  is  often 
associated  with  cryptogamic  crusts,  and 
fine-textm«d  clay  soils  derived  from 
gabbro  and  basalt. 

The  selection  of  specific  plants  by 
Euphydryas  editha  on  whidi  to  oviposit 
is  genetically  determined  (Singer  et  al. 
1991).  The  ability  of  Euphydryas  editha 
larvae  to  grow  and  sinvive  on  particular 
host  plant  species  is  variable  among 
individual  larvae  (Singer  et  al.  1988) 
and  among  larval  populations  (Singer  et 
al.  1994;  Rausher  1982).  Singer  et  al. 
(1991)  found  that  Quino  chenckerspot 
butterflies  fitim  the  lower  Otay  Lakes 
area  preferred  to  deposit  eggs  on  dwarf 
plantain  over  Collinsia  tinctoria  (sticky 
Chinese  houses).  When  female 
Euphydryas  editha  butterflies  fail  to 
encounter  preferred  hostplants,  the 
likelihood  of  emigration  to  other 
suitable  habitat  patches  increases 
(Thomas  and  Singer  1987). 

The  two  most  important  factors 
affecting  the  suitability  of  hostplants  for 
Quino  checkerspot  buttefly  oviposition 
are  exposure  to  solar  radiation  and 
phenology  (timing  of  the  plant's 
development).  Quino  checkerspot 
butterflies  deposit  eggs  on  plants 
located  in  full  sim,  preferably 
siUTOunded  by  bare  ground  or  sparse, 
low  vegetation  (Weiss  et  al.  1987,  1988; 
Osborne  and  Redak  2000).  Primary 
hostplants  must  remain  edible  for 
approximately  8  weeks  for  larval 
feeding  (Singer  1972;  Singer  and  Ehrlich 
1979). 

Secondary  hostplants  may  be 
important  before  and  after  diapause. 
Secondary  hostplants  are  important 
when  the  primary  hosts  undergo 
senescence  before  larvae  can  enter 
diapause.  Such  is  the  case  in  many 
populations  of  the  bay  checkerspot, 
where  dwarf  plantain  is  the  primary 
host,  but  most  larvae  survive  to 
diapause  by  migrating  to  Castillefa 
exserta  (owl's  clover).  Prediapause 
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larvae  feed  on  owl's  clover  until 
diapause,  then  retxim  to  feeding  on 
dwarf  plantain  when  they  break 
diapause  in  winter  (Singer  1972,  Ehrlich 
et  al.  1975).  Some  metapopulations  of 
the  Quino  checkerspot  butterfly  may  be 
dependent  for  persistence  on  secondary 
hosts. 

Euphydryas  editha  butterflies  use  a 
much  wider  range  of  plants  for  adult 
nectar  feeding  than  for  larval  foliage 
feeding.  The  butterflies  frequently  take 
nectar  from  Lomatium  spp.  (lomatium), 
Muilla  spp.  (goldenstar),  Achillea 
millefolium  (milfoil  or  yarrow), 
Amsinkia  spp.  (fiddleneck),  Lasthenia 
spp.  (goldfields),  Plagyobothrys  and 
Cryptantha  spp.  (popcorn  flowers),  Gilia 
spp,  (gilia),  Eriogonum  fasiculatum 
(California  buckwheat).  Allium  spp. 
(onion),  and  Eriodictyon  spp.  (yerba 
santa)  (D.  Murphy  and  G.  Pratt,  pers. 
conun.,  2000).  Quino  checkerspots 
butterflies  have  been  observed  flying 
several  himdred  meters  from  the  nearest 
larval  habitat  patch  to  nectar  sources. 

Local  habitats  alone  are  generally  not 
sufficient  to  ensure  the  long-term 
persistence  of  the  Quino  checkerspot 
butterfly.  A  local  population  may  be 
expected  to  persist  on  the  time  scale  of 
years.  Persistence  for  longer  terms 
results  from  the  interaction  of  sets  of 
local  habitat  patch  populations  at  larger 
geographic  scales  (metapopxilation). 
Although  member  populations  may 
change  in  size  independently,  their 
probabilities  of  existing  at  a  given  time 
are  not  independent  of  one  another 
because  they  are  linked  by  processes  of 
extinction  and  mutual  recolonization, 
processes  that  can  occur  on  the  order  of 
every  10  to  100  generations  (Harrison  et 
al.  1988).  The  ability  and  propensity  of 
larvae  to  undergo  multiple-year 
diapause  in  the  field,  and  siirvival  rates 
during  repeated  diapause  (cxurently 
unknown),  will  also  affect  the 
persistence  time  of  local  populations. 

The  timescale  of  extirpation  and 
recolonization  depends  on  the 
geographic  scale  of  the  metapopulation. 
Smaller  metapopulations,  composed  of 
sets  of  local  habitat  patches  described 
above,  should  be  stable  over  the  course 
of  decades,  with  habitat  patches 
recolonized  within  a  few  years  of 
extirpation.  The  distance  between 
habitat  patches  determines  the 
colonization  rate,  and  for  small 
metapopulations,  this  distance  is  likely 
to  be  under  1  km  (0.6  mi).  The  long-term 
persistence  of  species  with 
metapopulation  dynamics  depends  on 
maintenance  of  habitat  patches  and  rare 
long-distance  dispersal  and 
recolonization  events  that  link  larger 
metapopulations  together. 


The  Quino  checkerspot  butterfly  is 
threatened  primarily  by  urban  and 
agricultvue  development,  non-native 
plant  species  invasion,  off-road  vehicle 
use,  grazing,  and  fire  management 
practices  (62  FR  2313).  Quino 
checkerspot  butterfly  population 
decline  likely  has  been,  and  will 
continue  to  be,  caused  in  part  by 
enhanced  nitrogen  deposition  (Allen  et 
al.  1998),  elevated  atmospheric  carbon 
dioxide  concentrations  (Coviella  et  al. 
1999),  and  climate  change  (Parmesan 
1996;  Field  et  al.  1999).  Nonetheless, 
urban  development  poses  the  greatest 
threat  and  exacerbates  the  other  threats. 
Activities  resulting  in  habitat 
fragmentation,  or  host  or  nectar  plant 
removal,  reduces  habitat  quality  and 
increases  the  probability  of  Quino 
checkerspot  butterfly  extinction. 

Stamp  (1984)  and  White  (1986) 
examined  the  effects  of  parasitism  and 
predation  on  the  genus  Euphydryas, 
although  it  is  not  clear  whether  these 
mortality  factors  pose  a  significant 
threat  to  the  species.  Predation  by 
Argentine  ants  (Iridomyrmex  humilis) 
has  been  observed  in  colonies  of  the 
butterfly  in  the  laboratory  (G.  Pratt,  pers. 
comm.,  2001),  and  predation  by 
imported  Brazilian  fire  ants  [Solenopsis 
invicta)  is  likely  if  it.were  to  co-occur 
with  Quino  checkerspot  butterflies 
(Porter  and  Savignano  1990).  Brazilian 
fire  ants  were  discovered  in  1998  in  the 
vicinity  of  historic  Orange  County 
butterfly  habitat,  and  have  subsequently 
been  found  in  San  Diego,  Riverside  and 
Los  Angeles  Coiuities  (California 
Department  of  Food  and  Agriculture 
2000). 

Other  threats  to  the  species  identified 
in  the  final  listing  rule  (62  FR  2313) 
includes  illegal  trash  dumping,  which  is 
a  problem  for  some  populations  (G.  Pratt 
pers.  conun.,  2000),  and  over-collection 
by  butterfly  collectors,  although  the 
magnitude  of  this  activity  is  unknown. 

Previous  Federal  Action 

On  September  30, 1988,  we  received 
a  petition  dated  September  26, 1988, 
from  Dr.  Dennis  Murphy  of  the  Stanford 
University  Center  for  Conservation 
Biology,  to  list  the  Quino  checkerspot 
butterfly  as  endangered  under  the  Act. 
At  the  time  the  petition  was  submitted, 
this  taxon  had  not  been  seen  for  several 
years.  The  status  of  the  Quino 
checkerspot  butterfly  had  been  under 
review  since  1984  (49  FR  21664)  and 
was  classified  as  a  Category  1  candidate 
species  on  November  21, 1991  (56  FR 
58804),  meaning  that  information  on  file 
was  sufficient  to  support  a  proposal  to 
list  this  subspecies  as  endangered  (x^ 
threatened. 


On  August  4, 1994,  a  proposed  rule 
and  petition  finding  was  published  in 
the  Federal  Register  (59  FR  39868)  to 
list  the  Quino  checkerspot  butterfly  as 
endangered.  The  notice  included  the  90- 
day  petition  finding  that  the  petition 
presented  substantial  information  that 
listing  the  Quino  checkerspot  butterfly 
may  be  warranted,  the  12-month 
petition  finding  that  listing  the  Quino 
checkerspot  butterfly  was  warranted, 
and  the  proposed  listing  rule  for  the 
subspecies.  On  September  26, 1994,  we 
published  a  notice  announcing  a  public 
hearing  on  several  proposed  species 
listings,  including  the  Quino 
checkerspot  butterfly,  and  to  extend  the 
comment  period  (59  FR  49045).  We 
published  a  final  rule  listing  the  Quino 
checkerspot  butterfly  as  endangered  on 
January  16,  1997  (62  FR  2313).  This  rule 
contained  a  not  prudent  finding  for 
critical  habitat. 

On  Jime  30, 1999,  the  Center  for 
Biological  Diversity  filed  a  60-day 
notice  of  intent  to  sue  us  in  District 
Court  challenging  the  "not  prudent" 
finding  for  critical  habitat  as  published 
in  the  final  listing  rule  for  the  Quino 
checkerspot  butterfly.  The  plaintiff 
contended  that  we  did  not  properly 
consider  the  benefits  in  designating 
critical  habitat  or  adequately  document 
knov«i  perceived  threats  that  would 
result  from  a  critical  habitat  designation. 
On  February  16,  2000,  we  agreed  to  a 
stipulated  settlement  agreement  that 
required  us  to  re-evaluate  the  existing 
"not  prudent"  finding.  If  we  found  that 
critical  habitat  is  prudent,  then  a 
proposal  to  designate  critical  habitat 
was  to  be  submitted  for  publication  in 
the  Federal  Register  by  February  1, 
2001 ,  and  a  final  designation  by  October 
1 ,  2001.  ff  we  found  that  critical  habitat 
is  not  prudent,  then  a  final 
determination  was  to  be  submitted  for 
publication  in  the  Federal  Register  by 
Jime  1,  2001.  Publication  of  this 
proposed  rule  is  consistent  with  the 
settiement  agreement. 

Critical  HabiUt 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as — (i)  the  specific  areas 
within  the  geographic  area  occupied  by 
a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (A)  that  may  require 
special  management  considerations  or 
protection;  and  (ii)  specific  areas 
outside  the  geograpldc  area  occupied  by 
a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procediires  that  are 
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necessary  to  bring  an  endangered  or 
threatened  species  to  the  point  at  which 
listing  under  the  Act  is  no  longer 
necessary. 

Critical  habitat  receives  protection 
under  section  7  of  the  Act  through 
prohibition  against  destruction  or 
adverse  modification  of  critical  habitat 
with  regard  to  actions  carried  out, 
funded,  or  authorized  by  a  Federal 
agency.  Section  7  also  requires 
conferences  on  Federal  actions  that  are 
likely  to  result  in  the  destruction  or 
adverse  modification  of  proposed 
critical  habitat.  In  our  regulations  at  50 
CFR  402.02,  we  define  destruction  or 
adverse  modification  as  "*  *  *  the 
direct  or  indirect  alteration  that 
appreciably  diminishes  the  value  of 
critical  habitat  for  both  the  survival  and 
recovery  of  a  listed  species.  Such 
alterations  include,  but  are  not  limited 
to,  alterations  adversely  modifying  any 
of  those  physical  or  biological  features 
that  were  the  basis  for  determining  the 
habitat  to  be  critical."  Aside  bom  the 
added  protection  that  may  be  provided 
under  section  7,  the  Act  does  not 
provide  other  forms  of  protection  to 
lands  designated  as  critical  habitat. 
Because  consultation  under  section  7  of 
the  Act  does  not  apply  to  activities  on 
private  or  other  non-Federal  lands  that 
do  not  involve  a  Federal  nexus,  critical 
habitat  designation  would  not  afford 
any  additional  protections  imder  the 
Act  against  such  activities. 

To  be  included  in  a  critical  habitat 
designation,  the  habitat  must  first  be 
"essential  to  the  conservation  of  the 
species."  Critical  habitat  designations 
identify,  to  the  extent  knowrn  using  the 
best  scientific  and  commercial  data 
available,  habitat  areas  that  provide 
essential  life  cycle  needs  of  the  species 
(i.e.,  areas  on  which  are  found  the 
primary  constituent  elements,  as 
defined  at  50  CFR  424.12(b)). 

Section  4  requires  that  we  designate 
critical  habitat  at  the  time  of  listing  and 
based  on  what  we  know  at  the  time  of 
the  designation.  When  we  designate 
critical  habitat  at  the  time  of  listing  or 
under  short  coiul-ordered  deadlines,  we 
will  often  not  have  sufficient 
information  to  identify  all  areas  of 
critical  habitat.  We  are  required, 
nevertheless,  to  make  a  decision  and 
thus  must  base  our  designations  on 
what,  at  the  time  of  designation,  we 
know  to  be  critical  habitat. 

Within  the  geographic  area  occupied 
by  the  species,  we  will  designate  only 
areas  currenUy  known  to  be  essential. 
Essential  areas  should  already  have  the 
features  and  habitat  characteristics  that 
are  necessary  to  sustain  the  species.  We 
will  not  speculate  about  what  areas 
might  be  foimd  to  be  essential  if  better 


information  became  available,  or  what 
areas  may  become  essential  over  time.  U 
the  information  available  at  the  time  of 
designation  does  not  show  that  an  area 
provides  essential  Ufe  cycle  needs  of  the 
species,  then  the  area  should  not  be 
included  in  the  critical  habitat 
designation.  Within  the  geographic  area 
occupied  by  the  species,  we  will  not 
designate  areas  that  do  not  now  have  the 
primary  constituent  elements,  as 
defined  at  50  CFR  424.12(b),  that 
provide  essential  life  cycle  needs  of  the 
species. 

Our  regulations  state  that,  "The 
Secretary  shall  designate  as  critical 
habitat  areas  outside  the  geographic  area 
presently  occupied  by  the  species  only 
when  a  designation  limited  to  its 
present  range  would  be  inadequate  to 
ensure  the  conservation  of  the  species." 
(50  CFR  424.12(e)).  Accordingly,  when 
the  best  available  scientific  and 
commercial  data  do  not  demonstrate 
that  the  conservation  needs  of  the 
species  require  designation  of  critical 
habitat  outside  of  occupied  areas,  we 
will  not  designate  critical  habitat  in 
areas  outside  the  geographic  area 
occupied  by  the  species. 

Oiir  Policy  on  Information  Standards 
Under  the  Endangered  Species  Act, 
published  in  the  Federal  Register  on 
July  1,  1994  (59  FR  34271),  provides 
criteria,  establishes  procedures,  and 
provides  guidance  to  ensure  that 
decisions  made  by  the  Service  represent 
the  best  scientific  and  conunercial  data 
available.  It  requires  Service  biologists, 
to  the  extent  consistent  with  the  Act, 
and  with  the  use  of  the  best  scientific 
and  commercial  data  available,  to  use 
primary  and  original  sources  of 
information  as  the  basis  for 
recommendations  to  designate  critical 
habitat.  When  determining  which  areas 
are  critical  habitat,  a  primary  source  of 
information  should  be  the  listing 
package  for  the  species.  Additional 
information  may  be  obtained  from  a 
recovery  plan,  articles  in  peer-reviewed 
joiunals,  conservation  plans  developed 
by  States  and  counties,  scientific  status 
surveys  and  studies,  biological 
assessments,  unpublished  materials, 
and  expert  opinion  or  personal 
knowledge. 

Habitat  is  often  djrnamic,  and  species 
may  move  from  one  area  to  another  over 
time.  Furthermore,  we  recognize  that 
designation  of  critical  habitat  may  not 
include  all  of  the  habitat  areas  that  may 
eventually  be  determined  to  be 
necessary  for  the  recovery  of  the 
species.  For  these  reasons,  all  should 
understand  that  critical  habitat 
designations  do  not  signal  that  habitat 
outside  the  designation  is  unimportant 
or  may  not  be  required  for  recovery. 


Areas  outside  the  critical  habitat 
designation  will  continue  to  be  subject 
to  conservation  actions  that  may  be 
implemented  under  section  7(a)(1)  and 
to  the  regulatory  protections  afforded  by 
the  section  7(a)(2)  jeopardy  standard 
and  the  section  9  take  prohibition,  as 
determined  on  the  basis  of  the  best 
available  information  at  the  time  of  the 
action.  We  specifically  anticipate  that 
federally  funded  or  assisted  projects 
affecting  listed  species  outside  their 
designated  critical  habitat  areas  may 
still  result  in  jeopardy  findings  in  some 
cases.  Similarly,  critical  habitat 
designations  made  on  the  basis  of  the 
best  available  information  at  the  time  of 
designation  will  not  control  the 
direction  and  substance  of  futiue 
recovery  plans,  habitat  conservation 
plans,  or  other  species  conservation 
planning  efforts  if  new  information 
available  to  these  planning  efforts  calls 
for  a  different  outcome. 

Prudency  Redetermination 

Section  4(a)(3)  of  the  Act,  as 
amended,  and  implementing  regulations 
(50  CFR  424.12)  require  that,  to  the 
maximum  extent  prudent  and 
determinable,  we  designate  critical 
habitat  at  the  time  the  species  is 
determined  to  be  endangered  or 
threatened.  At  the  time  of  the  final 
listing  determination  (62  FR  2313),  we 
foimd  that  designation  of  critical  habitat 
was  not  prudent  for  the  Quino 
checkerspot  butterfly.  Our  regxUations 
(50  CFR  424.12(a)(1))  state  that 
designation  of  critical  habitat  is  not 
prudent  when  one  or  both  of  the 
following  situations  exist — (1)  The 
species  is  threatened  by  taking  or  other 
human  activity,  and  identification  of 
critical  habitat  can  be  expected  to 
increase  the  degree  of  such  threat  to  the 
species,  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species. 

In  our  final  listing  rule,  we  believed 
that  publication  of  precise  maps  and 
descriptions  of  critical  habitat  for  the 
Quino  checkerspot  butterfly  could  result 
in  increased  collection  of  specimens  by 
collectors  and  hobbyists.  Additionally, 
the  conunercial  trade  in  rare  butterflies 
could  increase  demand  for  this  taxa 
following  listing  as  endangered  under 
the  Act.  Consequentiy.  critical  habitat 
maps  could  lead  unscrupiUous 
collectors  to  endangered  populations. 
We  further  believed  that  the  publication 
of  maps  showing  critical  habitat  units 
would  result  in  additional  habitat 
destruction  through  trampling,  discing, 
grading,  and  intentional  acts  of  habitat 
vandalism. 

We  also  described  the  threat  posed  by 
vandalism  towards  the  Quino 
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checkerspot  butterfly  and  its  babitat  in 
tbe  final  listing  rule.  We  cited  several 
cases  under  investigation  by  our  Law 
Enforcement  Division  prior  to  listing, 
and  documented  otber  instances  of 
unautborized  Quino  cbeckerspot 
butterfly  habitat  destruction  since.  We 
determined  that  the  designation  of 
critical  habitat  would  increase  tbe 
instances  of  babitat  destruction  and 
exacerbate  threats  to  tbe  Quino 
cbeckerspot  butterfly. 

We  acknowledged  that  critical  babitat 
designation,  in  some  situations,  may 
provide  some  benefit  to  tbe  species,  for 
example,  by  identifying  areas  important 
for  conservation  and  calling  attention  to 
those  areas  in  need  of  special 
protection.  But,  we  concluded  that  tbe 
vandalism  threat  posed  by  designating 
critical  babitat  would  outweigh  the 
benefit  provided  by  such  a  designation. 

However,  following  publication  of  tbe 
final  listing  rule,  we  made  available 
three  successive  survey  guidelines  and 
protocols  for  determining  presence  of 
Quino  checkerspot  butterflies,  providing 
gmdance  that  minimizes  take  of  the 
subspecies.  Within  each  protocol,  we 
described  requisite  Quino  checkerspot 
butterfly  babitat  and  known  locations 
throughout  the  historic  range  of  the 
butterfly.  In  tbe  latter  two  protocols,  we 
published  maps  indicating  tbe  location 
of  potential  suitable  Quino  cbeckerspot 
butterfly  habitat,  and  tbe  general 
locations  of  recent  butterfly 
observations.  These  maps  were 
subsequently  published  in  local 
newspapers.  Additionally,  in  tbe  spirit 
of  partnership  with  local  jurisdictions, 
planning  for  conservation  and 
management  of  tbe  Quino  checkerspot 
butterfly,  and  in  compliance  with 
several  Freedom  of  Information  Act 
requests,  we  distributed  maps  and 
electronic  files  of  historic  and  recent 
Quino  checkerspot  butterfly  locations. 
Furthermore,  in  the  recently  pubbshed 
Draft  Quino  Checkerspot  Butterfly 
Recovery  Plan  (Service  2001),  we 
included  maps  showing  locations  of 
both  historic  and  recent  butterfly 
observations.  Tbe  release  of  these  data 
resulted  in  the  widespread  distribution 
of  Quino  checkerspot  butterfly 
occiurence  locations  to  tbe  public. 

Since  tbe  release  of  these  data,  we 
have  not  dociimented  an  increase  in  tbe 
threats  to  tbe  subspecies  through 
vandalism,  collection,  babitat 
destruction,  or  otber  means.  In  contrast, 
we  have  witnessed  an  increase  in  public 
interest  in  tbe  subspecies  and  its 
conservation  through  siuvey  efforts  by 
species  experts,  scientific  research, 
regional  and  local  planning,  and 
educational  outreach.  Based  on  tbe  lack 
of  an  increase  in  vandaUsm  threats,  we 


have  reconsidered  our  evaluation  of  our 
original  prudency  determination.  We 
have  determined  that  tbe  threats  to  the 
Quino  checkerspot  butterfly  and  its 
babitat  botn  tbe  specific  instances  of 
babitat  destruction  we  identified  in  tbe 
final  listing  rule  do  not  outweigh  tbe 
broader  educational,  regulatory,  and 
other  possible  benefits  that  a 
designation  of  critical  habitat  would 
provide  for  this  subspecies.  The 
instances  of  likely  vandalism,  though 
real,  were  relatively  isolated. 
ConsequenUy,  we  conclude  that 
designating  critical  babitat  will  not 
increase  incidences  of  babitat  vandalism 
above  ciurent  levels  for  this  subspecies. 

In  tbe  absence  of  finding  that  critical 
habitat  would  increase  threats  to  a 
species,  if  there  are  any  benefits  to 
critical  babitat  designation,  then  a 
prudent  finding  is  warranted.  The 
potential  benefits  include:  (1)  Triggering 
section  7  consultation  in  new  areas 
where  it  would  not  otherwise  occur 
because,  for  example,  it  is  or  has 
become  unoccupied  or  the  occupancy  is 
in  question:  (2)  focusing  conservation 
activities  on  the  most  essential  areas;  (3) 
providing  educational  benefits  to  State 
or  coimty  governments  or  private 
entities;  and,  (4)  preventing  people  from 
causing  inadvertent  barm  to  the  species. 

Therefore,  we  conclude  that  tbe 
benefits  of  designating  critical  babitat 
on  lands  essential  for  tbe  conservation 
of  tbe  Quino  cbeckerspot  butterfly 
outweigh  tbe  risks  of  increased 
vandalism  resulting  from  such 
designation.  We  proposed  that  critical 
babitat  is  prudent  for  the  Quino 
cbeckerspot  butterfly. 

Methods 

In  determining  areas  that  are  essential 
to  conserve  tbe  Quino  cbeckerspot 
butterfly,  we  used  tbe  best  scientific  and 
commercial  data  available.  We  reviewed 
available  information  that  pertains  to 
tbe  habitat  requirements  of  this 
subspecies,  including  data  from 
research  and  survey  observations 
published  in  peer-reviewed  articles; 
information  from  private  and 
institutional  collections;  regional  CIS 
coverages;  data  collected  from  biological 
reports  submitted  by  holders  of  section 
10(a)(1)(A)  recovery  permits;  and 
recommendations  from  the  Quino 
cbeckerspot  butterfly  recovery  team 
during  tbe  development  of  tbe  draft 
recovery  plan  for  the  butterfly. 

Primary  Constituent  Elements 

In  accordance  with  section  3(5)(A)(i) 
of  the  Act  and  regulations  at  50  CFR 
424.12,  in  determining  which  areas  to 
propose  as  critical  habitat,  we  are 
required  to  base  critical  habitat 


determinations  on  tbe  best  scientific 
and  commercial  data  available,  and  to 
consider  those  physical  and  biological 
features  (primary  constituent  elements) 
that  are  essential  to  tbe  conservation  of 
the  species,  and  that  may  require  special 
management  considerations  and 
protection.  These  include,  but  are  not 
limited  to:  space  for  individual  and 
population  growth,  and  for  normal 
behavior;  food,  water,  air,  light, 
minerals,  or  otber  nutritional  or 
physiological  requirements;  cover  or 
shelter;  sites  for  breeding,  reproduction, 
rearing  (or  development)  of  offspring; 
and  habitats  that  are  protected  from 
disturbance  or  are  representative  of  the 
historic  geographical  and  ecological 
distributions  of  a  species.  All  areas 
proposed  as  critical  babitat  for  the 
Quino  cbeckerspot  butterfly  contain  one 
or  more  of  these  physical  or  biological 
features. 

The  areas  designated  as  critical 
babitat  are  designed  to  provide 
sufficient  babitat  to  maintain  self- 
sustaining  populations  of  Quino 
cbeckerspot  butterflies  throughout  its 
range,  and  provide  those  habitat 
components  essential  for  tbe 
conservation  of  tbe  subspecies.  Habitat 
components  that  are  essential  for  tbe 
Quino  cbeckerspot  butterfly  include  tbe 
biological  needs  of  larval  diapause, 
feeding,  and  pupation,  and  adult 
oviposition,  nectaring,  roosting  and 
basking,  dispersal,  genetic  exchange, 
and  sheher.  Tbe  critical  habitat  units  are 
configured  to  provide  for  dispersal  and 
migration  corridors,  as  well  as  allowing 
room  for  population  expansion,  which 
is  essential  for  tbe  conservation  of  the 
species. 

Primary  constituent  elements  occur  in 
imdeveloped  areas  that  support  various 
types  of  open  woody  canopy  plant 
commimities.  They  include,  but  are  not 
limited  to,  plant  commimities  in  their 
natural  state,  or  those  that  have  been 
recentiy  distxubed  (e.g.,  by  fire  or 
grubbing)  that  provide  populations  of 
host  plant  and  nectar  sources  for  tbe 
Quino  cbeckerspot  butterfly.  Habitat 
patch  suitabiUty  is  determined 
primarily  by  larval  host  plant  density, 
topographic  diversity,  nectar  resource 
availability,  and  climatic  conditions 
(Singer  1S72;  Murphy  1982;  Weiss  et  al. 
1988;  Murphy  et  al.  1990;  and  Osborne 
and  Redak  2000). 

The  primary  and  secondary  host 
plants  that  have  been  documented  for 
the  butterfly  include  Plantago  erecta 
(dwarf  plantain),  Plantago  patagonica 
(wooly  plantain),  Castilleja  exserta 
(owl's  clover),  and  Cordylanthus  rigidus 
(bird's  beak),  with  dwarf  plantain  being 
the  most  common.  Dwarf  plantain  is  an 
annual  herb  found  in  coastal  sage  scrub, 


Federal  Register /Vol.  66.  No.  26 /Wednesday.  February  7.  2001 /Proposed  Rules 


9481 


open  chaparral,  grassland  and  similar 
plant  communities.  It  is  often  associated 
with  cryptogamic  crusts,  and  fine- 
taxtiu^d  clay  soils  derived  from  gabbro 
and  basalt. 

Some  local  populations  or 
metapopulations  of  tbe  Quino 
checkerspot  butterfly  may  be  dependent 
on  secondary  hosts  for  persistence. 
Tjrpically,  prediapause  secondary  hosts 
are  important  when  the  primary  hosts 
undergo  senescence  (growth  phase  in 
plant  bom  maturity  to  death)  before 
larvae  can  respond  by  entering  diapause 
(Singer  1972;  Ebrlicb  et  al.  1975). 

Adult  Quino  checkerspot  butterflies 
use  a  variety  of  plants  for  adult  nectar 
fiaeding.  Euphydryas  editha  prefers 
flowers  with  a  platform-like  surface  on 
which  they  can  remain  upright  while 
feeding  (D.  Murphy,  G.  Piatt,  and  M. 
Singer,  pers.  comm.,  2000).  Tbe 
butterflies  frequently  take  nectar  fitjm 
Lomatium  spp.,  Muilla  spp.,  Achillea 
millefolium  (yarrow),  Amsinckia  spp. 
(fiddleneck),  Lasthenia  spp.  (goldfields), 
Plagiobothrys  spp.  (popcomflower), 
Cryptantha  spp.,  Gilia  spp.,  Eriogonum 
fasiculatum  (California  buckwheat). 
Allium  spp.  (onion),  and  Eriodictyon 
spp.  (yerba  santa)  (D.  Murphy  and  G. 
Pratt,  pers.  comm.,  2000). 

Criteria  Used  To  Identify  Critical 
HabiUt  Units 

The  draft  recovery  plan  (Service  2001) 
for  tbe  Quino  checkerspot  butterfly 
identified  the  specific  recovery  needs  of 
the  subspecies,  and  serves  as  a  starting 
point  for  identifying  areas  essential  to 
its  conservation.  The  draft  recovery 
strategy  focuses  on  lands  described  as 
essential  for  the  long-term  conservation 
of  tbe  Quino  checkerspot  butterfly 
because  they:  (1)  Contain  occupied 
babitat  complexes  (source  populations) 
that  must  be  stabilized  to  recover  tbe 
subspecies;  (2)  contain  habitats  that 
were  part  of  a  historical  population 
distribution  adjacent  to  occupied  areas 
and  are  most  likely  to  contain  tbe 
suitable  babitat  needed  for  (expansion 
and)  stability  of  small,  low-density 
babitat  complexes;  and  (3)  provide  the 
landscape  connectivity  between  babitat 
complexes  that  may  belong  to  a  single 
metapopulation,  or  at  least  are  required 
to  maintain  natxual  long-term  stability 
and  genetic  exchange  among  smaller 
populations  or  metapopidations.  To 
recover  tbe  Quino  cbeckerspot  butterfly 
to  the  point  where  it  can  be  downlisted, 
it  is  essential  to  preserve  tbe  subspecies' 
genetic  diversity  as  well  as  tbe  babitat 
in  which  it  persists. 


Areas  supporting  core  populations  or 
that  have  the  potential  to  support  larger 
populations  are  essential  because  they 
represent  the  foundation  for  continued 
persistence  of  the  species.  Furthermore, 
some  babitat  areas  that  would  not  be 
considered  essential  if  geographically 
isolated  are,  in  fact,  essential  when 
situated  in  locations  where  they 
facilitate  continued  connectivity 
between  surrounding  populations  or 
play  a  significant  role  in  maintaining 
metapopulation  viability  (e.g.,  by 
providing  additional  areas  of  occupancy 
that  provide  resilience  to  periodic 
extirpations  of  adjacent  habitat  patches). 
Populations  on  tbe  periphery  of  tbe 
species  range,  or  in  atypical 
environments,  are  important  for 
maintaining  the  genetic  diversity  of  tbe 
species  which  could  be  essential  to 
evolutionary  adaptation  to  changing 
climatic  and  environmental  conditions. 

To  identify  and  map  areas  essential  to 
tbe  conservation  of  tbe  subspecies,  we 
used  tbe  characteristics  of  essential 
babitat  described  above,  data  on  known 
Quino  cbeckerspot  butterfly  locations, 
criteria  in  tbe  draft  recovery  plan  for 
reclassification  of  the  subspecies,  aerial 
photography  at  a  scale  of  1:24,000 
(comparable  to  tbe  scale  of  a  7.5  minute 
U.S.  Geological  Survey  Quadrangle 
topographic  map),  current  aerial 
photography  prints,  boimdaries  of 
approved  habitat  conservation  plans 
(HCPs),  and  projects  authorized  for  take 
through  section  7  consultations.  For  tbe 
piupose  of  this  proposed  determination, 
critical  habitat  units  have  been 
described  using  Universal  Transverse 
Mercator  (UTM)  North  American  Datum 
of  1927  (NAD  27)  coordinates  derived 
from  a  100-m  grid  that  approximated  tbe 
boundaries  delineated  from  the  digital 
aerial  photography  with  tbe  exception 
of  Unit  3  (Otay  Unit).  Tbe  Otay  unit  was 
described  using  a  combination  of  UTM 
coordinates  and  by  referencing 
boundaries  for  tbe  Multiple  Habitat 
Preservation  Area,  tbe  Major 
Amendment  Area,  and  tbe  City  of  Chula 
Vista  Preserve  Design  of  tbe  San  Diego 
Coimty  Multiple  Species  Conservation 
Program,  State  and  Federal  lands,  and 
State  Route  94. 

To  identify  critical  habitat  units,  we 
first  examined  those  lands  under 
Federal  jurisdiction.  Those  lands 
include  areas  managed  by  tbe  Bureau  of 
Land  Management  (BLM),  U.S.  Forest 
Service  (Forest  Service),  Department  of 
Defense  (DOD)  lands,  and  the  Service. 
We  also  considered  the  existing  status  of 
non-Federal  and  private  lands  in 


designating  areas  as  critical  habitat. 
Section  10(a)(1)(B)  of  tbe  Act  authorizes 
us  to  issue  permits  for  the  take  of  listed 
species  incidental  to  otherwise  lawful 
activities.  An  incidental  take  permit 
application  must  be  supported  by  an 
HCP  that  identifies  conservation 
measures  that  the  permittee  agrees  to 
implement  for  the  species  to  minimize 
and  mitigate  tbe  impacts  of  tbe 
requested  incidental  take.  Non-Federal 
public  lands  and  private  lands  that  are 
covered  by  an  existing  operative  HCP 
and  executed  implementation 
agreement  (lA)  for  Quino  checkerspot 
butterfly  under  section  10(a)(1)(B)  of  the 
Act  are  not  designated  as  critical  babitat 
because  the  benefits  of  exclusion 
outweigh  the  benefits  of  inclusion  as 
discussed  in  section  4(b)(2)  of  tbe  Act. 

We  are  also  including  a  portion  of  tbe 
Cabuilla  Band  of  Mission  Indian 
Reservation  because  it  contains  areas  of 
high-quabty  habitat  witbin  a  unit  that  is 
essential  to  the  conservation  of  the 
Quino  checkerspot  butterfly.  We 
initiated  coordination  with  this  Tribe  on 
this  designation  under  the  guidance  of 
the  President's  memorandum  of  April 
29,  1994,  "Govemment-to-Govemment 
Relations  with  Native  American  Tribal 
Govermnents"  (59  FR  22951),  Executive 
Order  13175,  and  512  DM  2,  which 
requires  us  to  coordinate  with  federally 
recognized  Tribes  on  a  Govemment-to- 
Govemment  basis. 

In  defining  critical  habitat  boundaries, 
we  made  an  effort  to  exclude  all 
developed  areas,  such  as  towns,  housing 
developments,  and  other  lands  unlikely 
to  contain  primary  constituent  elements 
essential  for  Quino  checkerspot 
butterfly  conservation.  Our  100-m  UTM 
grid  minimum  mapping  unit  was 
designed  to  minimize  tbe  amount  of 
development  along  the  urban  edge 
included  in  our  designation.  However, 
this  miniTTiiifn  mapping  unit  does  not 
exclude  all  developed  areas,  such  as 
buildings,  aqueducts,  railroads,  airports, 
and  otber  lands  unlikely  to  contain  the 
primary  constituent  elements.  Federal 
actions  limited  to  these  areas  would  not 
trigger  a  section  7  consultation,  unless 
they  affect  tbe  species  and/or  tbe 
primary  constituent  elements  in 
adjacent  critical  habitat. 

Critical  Habitat  Proposal 

The  approximate  area  encompassing 
tbe  proposed  designation  of  critical 
habitat  by  county  and  land  OMmership  is 
shown  in  Table  1. 
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Table  l.— Approximate  Proposed  Critical  Habitat  in  Hectares  (ha)  (Acres  (ac))  by  County  and  Land  Owner- 
ship (AREA  estimates  REFLECT  CRITICAL  HABITAT  UNIT  BOUNDARIES,  NOT  THE  PRIMARY  CONSTITUENT  ELEMENTS 
WITHIN.') 


County 

Federal  2 

Tribal 

Local/State 

Private 

Total 

Riverside  

San  Diego  

9,292  ha 
(22,960  ac) 
15,188  ha 
(37.530  ac) 

4.407  ha 
(10,890  ac) 
Oha 
(Oac) 

2,877  ha 
(7,110ac) 
3,784  ha 
(9.350  ac) 

62.111  ha 
(153,480  ac) 
24,155  ha 
(59.690  ac) 

78,687  ha 
(194,440  ac) 
43,127  ha 

(106.570  ac) 

Total 

24,480  ha 
(60,490  ac) 

4,407  ha 
(10,890  ac) 

6.661  ha 
(16,460  ac) 

86.266  ha 
(213,170  ac) 

121 ,814  ha 
(301,010  ac) 

1  Approximate  hectares  have  been  converted  to  acres  (1  ha  =  2.47  ac).  Based  on  ttie  level  of  imprecision  of  mapping  at  this  scale,  approxi- 
mate hectares  have  been  rounded  to  the  nearest  5,  and  acres  to  the  nearest  10,  if  greater  ttian  or  equal  to  100  (^  100);  both  hectares  and  acres 
are  rounded  to  the  nearest  5  if  less  than  100  (  <  100). 

2  Federal  lands  include  BLM,  Department  of  Defense,  National  Forest,  and  Service  lands. 


Critical  habitat  includes  Quino 
checkerspot  butterfly  habitat  throughout 
the  subspecies'  current  range  in  the 
United  States  (i.e.,  Riverside  and  San 
Diego  Counties,  dlalifomia).  Lands 
proposed  are  under  private,  local.  State, 
Federal,  and  Tribal  ownership,  with 
Federal  lands  including  lands  owned  or 
managed  by  BLM,  Forest  Service,  DOD. 
and  Service  lands.  Lands  proposed  as 
critical  habitat  have  been  divided  into 
four  critical  habitat  units. 

We  are  proposing  to  designate  critical 
habitat  on  lands  that  are  considered 
essential  to  the  conservation  of  the 
C^uino  checkerspot  butterfly.  Using  the 
draft  recovery  plan  for  guidance 
(Service  2001),  we  determined  an  area 
was  essential  if  it  had  one  or  more  of  the 
following  characteristics:  (1)  Lands 
considered  to  be  occupied  within 
recovery  unit  boundaries  and  within  a 
4.8  km  (3  mile)  dispersal  distance  of 
confirmed  recent  (since  1985)  Quino 
checkerspot  butterfly  locations  that  are 
part  of  identified  habitat  complexes;  (2) 
lands  not  known  to  be  occupied  but 
provide  landscape  connectivity  between 
adjacent  occupied  habitat  complexes; 
and  (3)  lands  not  known  to  be  occupied 
that  contain  confirmed  historic  Quino 
checkerspot  locations  and  are  part  of 
identified  habitat  complexes,  and  are 
contiguous  with  occupied  lands.  The 
areas  designated  as  critical  habitat  are 
designed  to  provide  sufficient  habitat  to 
maintain  self-sustaining  populations  of 
Quino  checkerspot  butterflies 
throughout  its  range,  and  provide  those 
habitat  components  essential  for  the 
conservation  of  the  subspecies.  The 
critical  habitat  units  are  configured  to 
provide  for  dispersal  and  migration 
corridors,  as  well  as  allowing  room  for 
poptilation  expansion,  which,  as  stated 
in  the  draft  recovery  plan  (Service 
2001),  is  essential  for  the  conservation 
of  the  species. 


A  brief  description  of  each  unit,  and 
reasons  for  proposing  to  designate  it  as 
critical  habitat  are  presented  below. 

Unit  1:  Lake  Mathews  Unit 

Unit  1  encompasses  approximately 
12,982  ha  (32,080  ac)  within  the 
northwestern  portion  of  Riverside 
Coimty.  Approximately  550  ha  (1,360 
ac)  of  this  unit  occiirs  on  BLM  land,  and 
the  rest  12,432  ha  (30,720  ac)  occurs  on 
State/local  lands  or  private  lands. 

Lands  considered  to  be  occupied 
encompass  4,905  ha  (12,120  ac)  in  the 
Gavilan  Hills  southeast  of  Lake 
Mathews,  and  8,077  ha  (19.960  ac) 
adjacent  to  and  south  of  the  lake  that  are 
not  known  to  be  occupied  but 
determined  to  be  essential  in  the  draft 
recovery  plan.  The  unit  supports  one 
habitat  complex  identified  by  the  draft 
(Juino  Checkerspot  Butterfly  Recovery 
Plan.  The  Gavilan  Hills  habitat  complex 
occurs  within  the  Northwest  Riverside 
Recovery  Unit  described  in  the  draft 
recovery  plan.  (Juino  checkerspot 
butterflies  were  observed  in  Harford 
Springs  Coimty  Park  in  1998,  a  site  that 
was  once  part  of  a  more  extensive,  well 
documented  distribution.  Quino 
checkerspot  butterflies  were  last 
observed  at  the  soifthem  margin  of  Lake 
Mathews  in  1986.  The  C^ino 
checkerspot  butterfly  was  historically 
abundant  in  this  area,  with  consistently 
high  densities  reported  by  collectors 
bom  the  1950s  to  the  mid  1980s  (Orsak 
1978;  K.  Osborne  and  G.  Pratt,  pers. 
comm.  2000).  This  unit,  therefore, 
includes  the  vicinity  of  Harford  Springs 
County  Park. 

The  unit  also  includes  habitat  areas 
south  of  Lake  Mathews  not  currently 
known  to  be  occupied  that  are  part  of 
the  Gavilan  Hills  habitat  complex,  but  is 
considered  essential  to  the  species 
because  it  is  a  documented  historical 
population  location,  and  contains  large, 
dense,  contiguous  stands  of  dwarf 
plantain  and  is  needed  for  the  recovery 
of  the  species  (K.  Osborne  pers.  comm. 


2000).  This  area  should  have  the 
population  restored,  if  in  fact,  it  does 
not  exist  there,  in  order  to  support  a 
larger  and  stable  population  distribution 
within  the  habitat  coinplex. 

The  Lake  Mathews/Gavilan  Hills  area 
is  characterized  by  diverse  topography 
and  high-quality  habitat  patches  with 
extensive  stands  of  dense  dwarf 
plantain  spp.  in  open  spaces  within 
juniper  woodland,  coastal  sage  scrub, 
and  grassland.  Landscape  connectivity 
is  broken  primarily  by  Cajalco  Road. 
Landscape  connectivity  still  exists 
between  Harford  Springs  County  Park 
and  Lake  Mathews,  and  apparently 
suitable  habitat  containing  dense  stands 
of  dwarf  plantain  exists  south  of  Lake 
Mathews  in  the  vicinity  of  Black  Rocks, 
west  of  Moniunent  Peak  (K.  Osborne 
pers.  comm.,  2000).  Stands  of  dwarf 
plantain  also  occur  in  the  vicinities  of 
Estelle  Mountain,  Railroad  Canyon 
Reservoir,  and  the  town  of  Sun  City  (G. 
Pratt,  pers.  comm.,  2000). 

Unit  2:  Southwest  Riverside  Unit 

Unit  2  encompasses  approximately 
70.237  ha  (173,560  ac)  within 
southwestern  Riverside  County  and 
Northwestern  San  Diego  Coimty.  Lands 
considered  to  be  occupied  encompass 
65,907  ha  (162,860  ac)  stretching  east 
from  the  cities  of  Temecula  and 
Murrieta  to  almost  the  desert's  edge, 
north  to  near  the  town  of  Hemet,  and 
south  into  Oak  Grove  Valley  in  San 
Diego  County.  Lands  not  known  to  be 
occupied  but  determined  to  be  essential 
in  the  draft  recovery  plan  encompass 
4,330  ha  (10,700  ac)  south  of  Brown 
Canyon  and  northeast  of  Oak  Grove 
Valley.  The  unit  supports  seven  habitat 
complexes  identified  as  essential  in  the 
draft  recovery  plan.  The  Warm  Springs 
Creek  and  Skinner/Johnson  habitat 
complexes  occur  within  the  Southwest 
Riverside  Recovery  Unit  described  by 
the  draft  recovery  plan.  Recent  Quino 
checkerspot  observations  are  distributed 
in  the  vicinity  of  Warm  Springs  (Dreek 
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north  of  Murrieta  Hot  Springs  Road  to 
at  least  Scott  Road,  although  much  of 
the  habitat  at  the  southern  end  of  the 
Hogbacks,  where  butterflies  were 
recently  observed,  was  disturbed  in 
1998.  Recent  observations  are  also 
distributed  throughout  the  Southwest 
Riverside  County  Multiple  Species 
Reserve,  and  are  concentrated  around 
Lake  Skinner,  and  south  of  Benton  and 
Borel  Roads  (Johnson  Ranch). 
Landscape  connectivity  between  the 
Warm  Springs  Creek  and  Skinner/ 
Johnson  habitat  complexes  has  been 
severed  by  State  Route  79  and 
associated  development.  Landscape 
connectivity  between  Warm  Springs 
Creek  and  Skinner/Johnson  habitat 
complexes  is  constrained  by  State  Route 
79  and  associated  development. 

The  Oak  Mountain/ Vail  Lake.  Sage 
Road/Billy  Goat  Mountain,  and  Brown 
Canyon  habitat  complexes  occur  within 
the  South  Riverside  Recovery  Unit 
described  by  the  draft  recovery  plan. 
Recent  Quino  checkerspot  butterfly 
observations  are  concentrated  in  the 
vicinities  of  Oak  Mountain,  Vail  Lake, 
Pauba  Valley,  and  in  the  vicinity  of  Sage 
Road  bom  Magee  Hills  and  the  town  of 
Sage  south  and  east  to  Wilson  Valley 
and  Billy  Goat  Mountain.  One  possibly 
isolated  population  occurs  just 
southeast  of  Hemet  in  Brown  (Danyon. 
Landscape  connectivity  in  the  habitat 
complex  areas  is  generally  good,  and 
habitat  is  largely  unfragmented. 
Landscape  connectivity  most  likely 
exists  between  the  Oak  Mountain/Vail 
Lake  and  Sage  Road/Billy  Goat 
Mountain  habitat  complexes.  Lands  not 
known  to  be  occupied  between  the 
Brown  Canyon  and  Sage  Road/Billygoat 
Mountain  habitat  complexes  are 
considered  essential  because  they 
provide  landscape  connectivity  between 
them  that  allows  for  a  sufficient  rate  of 
genetic  exchange  and  recolonization 
events,  and  therefore,  the  long-term 
stability  of  both. 

The  Silverado  and  Dameron  Valley/ 
Oak  Grove  habitat  complexes  occur 
within  the  South  Riverside/North  San 
Diego  Recovery  unit  described  by  the 
draft  recovery  plan.  Recent  C^uino 
checkerspot  butterfly  observations  are 
distributed  across  BLM  lands  and  the 
Silverado  Ranch  Mitigation  Bank  south 
of  the  Cahuilla  Indian  Reservation. 
Increased  survey  efforts  in  2000 
expanded  the  Silverado  habitat  complex 
distribution,  though  much  of  the  area 
remains  to  be  surveyed.  Two  recent 
butterfly  observation  sites  are  found 
distant  from  the  Silverado  mitigation 
bank,  one  in  northern  Dameron  Valley 
south  of  State  Route  79,  and  one  just 
south  of  that  in  Oak  Grove  Valley.  Lands 
not  known  to  be  occupied  between  the 


Silverado  and  Dameron  Valley/Oak 
Grove  habitat  complexes  are  considered 
essential  because  tiiey  provide 
landscape  connectivity  between  them 
that  allows  for  a  sufficient  rate  of 
genetic  exchange  and  recolonization 
events,  and  therefore,  the  long-term 
stability  of  both. 

Habitat  patches  appear  to  be  well 
connected  in  the  Silverado  Ranch  area, 
and  are  largely  unfragmented.  The 
known  distribution  of  this 
metapopulation  is  relatively  well 
protected  since  the  habitat  areas  are 
primarily  owned  by  the  BLM  and 
Silverado  Ranch  Mitigation  Baiik  (Pratt 
2000).  A  management  plan  is  being 
developed  for  this  mitigation  bank,  but 
it  is  not  complete.  Oak  Grove  Valley  is 
highly  invaded  by  non-native  grasses  at 
lower  elevations,  but  much  habitat 
appears  to  remain  on  the  hills.  Habitat 
in  areas  surrounding  Oak  Grove  Valley 
remain  relatively  undeveloped, 
including  Chihuahua  Valley  to  the  east. 

This  imit  includes  4.407  ha  (10,890 
ac)  of  Tribal  lands  of  the  Cahuilla  Band 
of  Mission  Indians,  just  north  of  the 
Silverado  Ranch  mitigation  bank,  and 
approximately  19,433  ha  (48,020  ac)  of 
Forest  Service  and  BLM  lands. 

Unit  3:  Otay  Unit 

Unit  3  encompasses  approximately 
29,328  ha  (72,470  ac)  within  the 
southern  portion  of  San  Diego  County. 
Approximately  10.582  ha  (26,150  ac) 
occur  on  Federal  land,  including  182  ha 
(450  ac)  on  lands  owned  by  the  DOD, 
which  consists  of  the  Naval  Space 
Surveillance  Station. 

Lands  considered  to  be  occupied 
encompass  26,973  ha  (66,660  ac) 
stretching  south  from  the  San  Diego 
NaUonal  Wildlife  Refuge  (SDNWR) 
complex  and  State  Route  94  to  the 
international  border  with  Mexico,  west 
along  Otay  River  Valley  and  the 
northern  rim  of  Otay  Mesa,  and  east  to 
the  town  of  Tecate.  Lands  not  known  to 
be  occupied  but  determined  to  be 
essential  in  the  draft  recovery  plan 
encompass  2,351  ha  (5,810  ac)  south  of 
Sweetwater  Reservoir,  and  adjacent  to 
State  Route  94  east  of  San  Miguel 
Mountain,  Proctor  Valley,  and  Otay 
Lake.  It  supports  six  habitat  complexes 
identified  as  essential  by  the  draft 
recovery  plan.  The  SDNWR,  Otay  Lake, 
Otay  Mesa,  and  Otay  Mountain 
Foothills  habitat  complexes  occur  west 
of  Otay  Mountain  within  the  Southwest 
San  Diego  Recovery  Unit  described  by 
the  draft  recovery  plan.  Recent  Quino 
checkerspot  butterfly  observations  in 
the  area  are  concentrated  north  and 
southeast  of  Otay  Lake,  with  a  smaller 
cluster  concentrated  along  the 
southwestern  slope  of  Otay  Mountain. 


Other  recent  butterfly  observations  are 
located  on  the  SDNWR,  northeast  of 
Sweetwater  Reservoir,  smd  along  the 
mesa  rim  above  the  Otay  River  and  at 
the  Salt  Creek  confluence.  The  Otay 
Lakes  area  historically  supported  a  large 
population  that  extended  south  to  Otay 
Mesa  and  across  the  international 
border  (Murphy  and  White  1984).  The 
historic  population  distribution 
extended  across  the  entire  mesa,  and 
there  are  current  Quino  checkerspot 
butterfly  habitat  restoration  activities 
being  undertaken  adjacent  to  a  recent 
butterfly  observation  on  the  mesa  rim 
just  west  of  Johnson  Canyon  (Service 
1999).  The  draft  recovery  plan  calls  for 
this  habitat  restoration  and  re- 
establishment  of  this  population  of 
Quino  checkerspot  butterfly  (Service 
2001).  Restoration  of  vernal  pool  habitat 
that  includes  essential  elements  of 
Quino  checkerspot  butterfly  habitat  is 
also  ongoing  at  the  site  of  a  collection 
record  on  the  mesa  top  adjacent  to 
Dennery  and  Spring  canyons  (Service 
1997).  The  Otay  Mesa  habitat  complex 
distribution  includes  Otay  Valley  bom 
the  Salt  Creek  confluence  to  Dennary 
Canyon,  and  the  adjacent  undeveloped 
mesa  tops,  canyons  and  ridges  south  of 
Otay  Valley  (in  the  vicinity  of  Brown 
Field).  Lands  not  known  to  be  occupied 
between  the  SDNWR  and  Otay  Lakes  are 
considered  essential  because  they 
provide  landscape  connectivity  between 
them  that  allows  for  a  low  rate  of 
genetic  exchange  and  recolonization 
events,  and  therefore,  the  long-term 
stability  of  both. 

Landscape  connectivity  along  the 
western  margin  of  Otay  Lake  is 
constrained  by  the  Olympic  Training 
Center  and  other  development,  although 
some  habitat  remains  along  the  Salt 
Creek  drainage.  Landscape  connectivity 
on  the  eastern  margin  of  Otay  Lake  is 
constrained  by  stands  of  woodland 
vegetation  dominated  by  non-native 
species.  Historic  records  indicate  that 
habitat  (now  in  the  SDNWR)  near 
Sweetwater  River  was,  and  still  is, 
connected  to  Proctor  Valley.  San  Miguel 
Mountain,  and  thus  to  currently 
occupied  habitat  around  Otay  Lake. 
Landscape  connectivity  on  the  mesas 
northeast  of  Brown  Field  and  southwest 
of  lower  Otay  Lake  is  reduced,  although 
no  significant  dispersal  barriers  exist. 

The  Marron  Valley  and  Tecate  habitat 
complexes  occur  east  of  Otay  Mountain 
within  the  Southwest  San  Diego 
recovery  unit  described  by  the  draft 
recovery  plan.  Recent  Quino 
checkerspot  butterfly  observations  are 
concentrated  on  the  eastern  slope  of 
Otay  Mountain  and  ridgelines  along  the 
international  border  in  the  vicinity  of 
Marron  Valley.  Occupancy  likely 
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extends  south  across  the  international 
border,  and  it  is  possible  that  the 
majority  of  the  habitat  complex  is  in 
Baja  California,  Mexico.  Another  recent 
record  is  located  east  of  Marron  Valley 
near  the  town  of  Tecate.  Lands  not 
known  to  be  occupied  between  the  Otay 
Lakes  and  Marron  Valley  habitat 
complexes  are  considered  essential 
because  they  provide  landscape 
connectivity  between  them  that  allows 
for  a  low  rate  of  genetic  exchange  and 
recolonization  events,  and  therefore,  the 
long-term  stability  of  both.  Habitat 
patches  within  this  complex  remain 
relatively  well  connected.  In  addition, 
some  degree  of  landscape  connectivity 
may  exist  north  and  south  of  Otay 
Mountain  between  the  Otay  Mesa  and 
Marron  Valley  habitat  complexes.  Most 
occupied  habitat  in  this  area  occurs  on 
publicly  owned  land. 

Unit  4:  Jacumba  Unit 

Unit  4  encompasses  approximately 
9,267  ha  (22,900  ac)  in  southeastern  San 
Diego  County.  Approximately  2,966  ha 
(7,330  ac)  occurs  on  BLM  land. 

Lands  considered  to  be  occupied 
encompass  5,610  ha  (13,860  ac)  north 
and  south  of  Interstate  8  in  the  vicinity 
of  the  town  of  Jacumba.  Lands  not 
known  to  be  occupied  but  determined  to 
be  essential  in  the  draft  recovery  plan 
encompass  3,658  ha  (9,040  ac)  north 
and  south  of  Interstate  8  in  the  vicinity 
of  Table  Mountain. 

The  imit  supports  one  habitat 
complex  identified  as  essential  by  the 
draft  recovery  plan.  The  Jacumba  habitat 
complex  occiirs  within  the  Southeast 
San  Diego  Recovery  Unit  described  by 
the  draft  recovery  plan.  Recent  Quino 
checkerspot  butterfly  observations  are 
concentrated  northwest  of  the 
commimity  of  Jacimiba  on  State  Park 
and  private  lands.  Occupancy  likely 
extends  south  across  the  international 
border,  and  it  is  possible  that  the 
majority  of  the  habitat  complex  is  in 
Baja  California,  Mexico.  Occupancy  has 
been  documented  approximately  6  km 
(4  mi)  to  the  south  in  El  Condor  (Baja 
California,  Mexico),  and  the  U.S.  habitat 
complex  may  belong  to  the  same 
population  distribution.  A  historic 
butterfly  record  occurs  north  of 
Interstate  8  in  the  Table  Mountain  area. 
The  Table  Mountain  site  and  apparently 
suitable  surrounding  habitat  areas  (G. 
Pratt,  pers.  comm.,  2000)  are  within  the 
BLM  Jacumba  National  Cooperative 
Land  and  Wildlife  Management  Area. 
Current  habitat  and  landscape 
connectivity  in  the  Jacumba  area  are 
relatively  intact.  No  habitat 
fragmentation  or  severing  of  landscape 
connectivity  has  occurred  or  is  likely  to 
occur  in  the  Table  Mountain  area. 


Landscape  connectivity  between  Table 
Moimtain  and  Jacumba  Peak  is 
constrained  by  Interstate  8. 

E£Rects  of  Critical  Habitat  Designation 

Section  7  Consultation 

Section  7(a)(2)  of  the  Act  requires 
Federal  agencies,  including  the  Service, 
to  ensure  that  actions  they  fund, 
authorize,  or  carry  out  do  not  destroy  or 
adversely  modify  critical  habitat  to  the 
extent  that  the  action  appreciably 
diminishes  the  value  of  the  critical 
habitat  for  the  survival  and  recovery  of 
the  species.  Individuals,  organizations, 
statels,  local  governments,  and  other 
non-Federal  entities  are  affected  by  the 
designation  of  critical  habitat  only  if 
their  actions  occur  on  Federal  lands, 
require  a  Federal  permit,  license,  or 
other  authorization,  or  involve  Federal 
funding. 

Section  7(e)  of  the  Act  requires 
Federal  agencies,  including  the  Service, 
to  evaluate  their  actions  with  respect  to 
any  species  that  is  proposed  or  listed  as 
endangered  or  threatened  and  with 
respect  to  its  critical  habitat,  if  any  is 
proposed  or  designated.  Regulations 
implementing  this  interagency 
cooperation  provision  of  the  Act  are 
codified  at  50  CFR  part  402.  Section 
7(a)(4)  of  the  Act  requires  Federal 
agencies  to  confer  with  us  on  any  action 
that  is  likely  to  jeopardize  the  continued 
existence  of  a  proposed  species  or  residt 
in  destruction  or  adverse  modification 
of  proposed  critical  habitat.  Conference 
reports  provide  conservation 
recommendations  to  assist  the  agency  in 
eliminating  conflicts  that  may  be  caused 
by  the  proposed  action.  The 
conservation  recommendations  in  a 
conference  report  are  advisory.  If  a 
species  is  listed  or  critical  habitat  is 
designated,  section  7(a)(2)  requires 
Federal  agencies  to  ensure  that  actions 
they  authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  such  a  species  or  to  destroy 
or  adversely  modify  its  critical  habitat. 
If  a  Federal  action  may  affect  a  listed 
species  or  its  critical  habitat,  the 
responsible  Federal  agency  (action 
agency)  must  enter  into  consiUtation 
with  us.  Through  this  consultation  we 
would  ensure  that  the  permitted  actions 
do  not  destroy  or  adversely  modify 
critical  habitat. 

When  we  issue  a  biological  opinion 
concluding  that  a  project  is  likely  to 
result  in  the  destruction  or  adverse 
modification  of  critical  habitat,  we  also 
provide  reasonable  and  prudent 
alternatives  to  the  project,  if  any  are 
identifiable.  Reasonable  and  prudent 
alternatives  are  defined  at  50  CFR 
402.02  as  alternative  actions  identified 


diiring  considtation  that  can  be 
implemented  in  a  manner  consistent 
with  the  intended  purpose  of  the  action, 
that  are  consistent  with  the  scope  of  the 
Federal  agency's  legal  authority  and 
jurisdiction,  that  are  economically  and 
technologically  feasible,  and  that  the 
Director  believes  would  avoid 
destruction  or  adverse  modification  of 
critical  habitat.  Reasonable  and  prudent 
alternatives  can  vary  from  slight  project 
modifications  to  extensive  redesign  or 
relocation  of  the  project.  Costs 
associated  with  implementing  a 
reasonable  and  prudent  alternative  are 
similarly  variable. 

Regulations  at  50  CFR  402.16  require 
Federal  agencies  to  reinitiate 
consultation  on  previously  reviewed 
actions  in  instances  where  critical 
habitat  is  subsequently  designated  and 
the  Federal  agency  has  retained 
discretionary  involvement  or  control 
over  the  action  or  such  discretionary 
involvement  or  control  is  authorized  by 
law.  Consequently,  some  Federal 
agencies  may  request  reinitiation  of 
consultation  or  conference  with  us  on 
actions  for  which  formal  consultation 
has  been  completed,  if  those  actions 
may  affect  designated  critical  habitat,  or 
adversely  modify  or  destroy  proposed 
critical  habitat.  Conference  reports  assist 
the  agency  in  eliminating  conflicts  that 
may  be  caused  by  the  proposed  action, 
and  may  include  recommendations  on 
actions  to  eliminate  conflicts  with  or 
adverse  modifications  to  proposed 
critical  habitat.  The  conservation 
recommendations  in  a  conference  report 
are  advisory. 

Activities  on  Federal  laitds  that  may 
affect  the  Quino  checkerspot  butterfly  or 
its  critical  habitat  will  require  section  7 
consultation.  Activities  on  private  or 
State  lands  requiring  a  permit  bom  a 
Federal  agency,  such  as  a  permit  from 
the  U.S.  Army  Corps  of  Engineers 
(Corps)  under  section  404  of  the  Clean 
Water  Act,  or  some  other  Federal  action, 
including  funding  (e.g.,  from  the  Federal 
Highway  Administration,  Federal 
Aviation  Administration,  or  Federal 
Emergency  Management  Agency)  will 
also  continue  to  be  subject  to  the  section 
7  consiUtation  process.  Federal  actions 
not  affecting  listed  species  or  critical 
habitat  and  actions  on  non-Federal 
lands  that  are  not  federally  funded  or 
permitted  do  not  require  section  7 
consultation. 

We  may  issue  a  formal  conference 
report  if  requested  by  a  Federal  agency. 
Formal  conference  reports  on  proposed 
critical  habitat  contain  an  opinion  that 
is  prepared  according  to  50  CFR  402.14, 
as  if  critical  habitat  were  designated.  We 
may  adopt  the  formal  conference  report 
as  the  biological  opinion  when  the 
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Titical  habitat  is  designated,  if  no 
substantial  new  information  or  changes 
in  the  action  alter  the  content  of  the 
opinion  (see  50  CFR  402.10(d)). 

Activities  on  Federal  lands  that  may 
affect  the  Quino  checkerspot  butterfly  or 
Its  critical  habitat  will  require  section  7 
consultation.  Activities  on  private  or 
State  lands  requiring  a  permit  from  a 
Federal  agency,  such  as  a  permit  from 
the  Corps  under  section  404  of  the  Clean 
Water  Act,  a  section  10(a)(1)(B)  permit 
from  the  Service,  or  some  other  Federal 
action,  including  funding  (e.g..  Federal 
Highway  Administration  or  Federal 
Emergency  Management  Agency 
funding),  will  also  continue  to  be 
subject  to  the  section  7  consultation 

Erocess.  Federal  actions  not  affecting 
sted  species  or  critical  habitat  and 
actions  on  non-Federal  and  private 
lands  that  are  not  federally  funded, 
authorized,  or  permitted  do  not  require 
section  7  consultation. 

Section  4(b)(8)  of  the  Act  requires  us 
to  briefly  evaluate  and  describe  in  any 
proposed  or  final  regulation  that 
designates  critical  habitat  those 
activities  involving  a  Federal  action  that 
may  destroy  or  adversely  modify  such 
habitat  or  that  may  be  affected  by  such 
designation.  Activities  that  may  destroy 
or  adversely  modify  critical  habitat 
include  those  that  appreciably  reduce 
the  value  of  critical  habitat  for  both  the 
survival  and  recovery  of  the  Quino 
checkerspot  butterfly.  Within  critical 
habitat,  this  pertains  only  to  those  areas 
containing  primary  constituent 
elements.  We  note  that  such  activities 
may  also  jeopardize  the  continued 
existence  of  the  subspecies. 
I    To  properly  portray  the  effects  of 
critical  habitat  designation,  we  must 
first  compare  the  section  7  requirements 
for  actions  that  may  affect  critical 
habitat  with  the  requirements  for 
actions  that  may  affect  a  listed  species. 
Section  7  prohibits  actions  funded, 
authorized,  or  carried  out  by  Federal 
agencies  from  jeopardizing  the 
continued  existence  of  a  listed  species 
or  destroying  or  adversely  modifying  the 
listed  species'  critical  habitat.  Actions 
likely  to  "jeopardize  the  continued 
existence"  of  a  species  are  those  that 
would  appreciably  reduce  the 
likelihood  of  the  species'  survival  and 
recovery.  Actions  likely  to  "destroy  or 
adversely  modify"  critical  habitat  are 
those  that  would  appreciably  reduce  the 
value  of  critical  habitat  for  the  survival 
and  recovery  of  the  listed  species. 

Common  to  both  definitions  is  an 
appreciable  detrimental  ettect  on  both 
survival  and  recovery  of  a  listed  species. 
Given  the  similarify  of  these  definitions, 
actions  likely  to  destroy  or  adversely 
modify  critical  habitat  would  almost 


always  result  in  jeopardy  to  the  species 
concerned,  particularly  when  the  area  of 
the  proposed  action  is  occupied  by  the 
species  concerned.  Designation  of 
critical  habitat  in  areas  occupied  by  the 
Quino  checkerspot  butterfly  is  not  likely 
to  residt  in  a  regulatory  burden  above 
that  already  in  place  due  to  the  presence 
of  the  listed  species.  Designation  of 
critical  habitat  in  areas  not  occupied  by 
the  subspecies  may  have  some  effect  if 
we  do  not  consult  in  these  areas  now, 
and  we  will  investigate  this  possibility 
through  our  economic  analysis. 

Federal  agencies  already  consult  with 
us  on  activities  in  areas  currentiy 
occupied  by  the  species  to  raisure  that 
their  actions  do  not  jeopardize  the 
continued  existence  of  the  species. 
These  actions  include,  but  are  not 
limited  to: 

(1)  Regulation  of  activities  affecting 
waters  of  the  United  States  by  the  Corps 
under  section  404  of  the  Clean  Water 
Act; 

(2)  Regulation  of  grazing,  mining,  and 
recreation  by  the  BLM,  Forest  Service  or 
Service;  • 

(3)  Road  construction  and 
maintenance,  right-of-way  designation, 
and  regulation  of  agricultural  activities; 

(4)  Regulation  ofairport  improvement 
activities  by  the  Federal  Aviation 
Administration  jurisdiction; 

(5)  Construction  of  roads  and  fences 
along  the  International  Border  with 
Mexico,  and  associated  immigration 
enforcement  activities  by  the 
Immigration  and  Naturalization  Service; 

(6)  Hazard  mitigation  and  post- 
disaster  repairs  funded  by  the  Federal 
Emergency  Management  Agency; 

(7)  Construction  of  communication 
sites  licensed  by  the  Federal 
Communications  Commission;  and 

(8)  Activities  funded  by  the  U.  S. 
Environmental  Protection  Agency, 
Department  of  Energy,  or  any  other 
Federal  agency. 

Federal  agencies  already  consult  with 
us  on  activities  in  areas  currentiy 
occupied  by  the  species,  or  if  the 
species  may  be  affected  by  the  action,  to 
ensure  that  their  actions  do  not 
jeopardize  the  continued  existence  of 
the  species.  Within  much  of  the  lands 
not  known  to  be  occupied  by  the  Quino 
checkerspot  butterfly,  we  already 
consult  on  other  listed  species  and 
designated  critical  habitat,  including  the 
California  coastal  gnatcatcher  [PoUoptila 
califomica  califomica)  and  its  critical 
habitat,  Stephen's  kangaroo  rat 
[Dipodomys  stepbensi)  and  Munz' 
onion  [Allium  wunzii)  (Riverside 
County  only),  least  Bell's  vireo  [Vireo 
bellii  pusillus),  southwestern  willow 
flycatcher  [Empidonax  tmillii  extimus), 
and  southwestern  arroyo  toad  (Bufo 


califomicus).  Thus,  we  do  not  anticipate 
additional  regulatory  burden  will  result 
from  critical  habitat  designation,  but  we 
will  examine  this  in  our  economic 
analysis. 

Exclusions  Under  Section  4(b)(2) 

Subsection  4(b)(2)  of  the  Act  allows 
us  to  exclude  areas  from  critical  habitat 
designation  where  the  benefits  of 
exclusiem  outweigh  the  benefits  of 
designation,  provided  the  exclusion  will 
not  result  in  the  extinction  of  the 
species.  For  the  following  reasons,  we 
believe  that  in  most  instances  the 
benefits  of  excluding  legally  operative 
HCPs  for  which  the  Quino  checkerspot 
is  a  covered  species  and  take  has  been 
authorized,  from  critical  habitat 
designations  will  outweigh  the  benefits 
of  including  them. 

(1)  Benefits  of  Inclusion 

The  benefits  of  including  HCP  lands 

in  critical  habitat  are  normally  small. 
The  principal  benefit  of  any  designated 
ccitical  habitat  is  that  activities  in  such 
iiabitat  that  may  affect  it  require 
consultation  under  section  7  of  the  Act 
Such  consultation  would  ensure  that 
adequate  protection  is  provided  to  avoid 
adverse  modification  of  critical  habitat 
Where  HCPs  are  in  place,  our 
experience  indicates  that  this  benefit  is 
small  or  non-existent.  Currentiy 
approved  and  p^mitted  HCPs  are 
already  desig^ned  to  ensure  the  long- 
term  survival  of  covered  species  within 
the  plan  area.  Where  we  have  an 
approved  HCP,  lands  that  we  ordinarily 
would  define  as  critical  habitat  for  the 
covered  species  will  normally  be 
protected  in  reserves  and  other 
conservation  lands  by  the  terms  of  the 
HCPs  and  their  implementation 
agreements.  These  HCPs  and  LAs 
include  management  measures  and 
protections  for  conservation  lands  that 
are  crafted  to  protect,  restore,  and 
enhance  their  value  as  habitat  for 
covered  species. 

In  addition,  an  HCP  application  must 
itself  be  consulted  upon.  While  this 
consultation  will  not  look  specifically  at 
the  issue  of  adverse  modification  of 
critical  habitat,  it  wdl  look  at  the  very 
similar  concept  of  jeopardy  to  the  listed 
species  in  the  plan  area.  Because  HCPs, 
particularly  large  regional  HCPs, 
address  land  use  within  the  plan 
boundaries,  habitat  issues  within  the 
plan  boundaries  will  have  been 
thoroughly  addressed  in  the  HCP  and 
through  the  consultation  on  the  HCP. 
Our  experience  is  also  that,  under  most 
circumstances,  consultations  under  the 
jeopardy  standard  will  reach  the  same 
result  as  consultations  under  the 
adverse  modification  standard. 
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Implementing  regulations  (50  CFR  Part 
402)  define  "jeopardize  the  continued 
existence  of  and  "destruction  or 
adverse  modification  of  in  virtually 
identical  terms.  "Jeopardize  the 
continued  existence  of  means  to 
engage  in  an  action  "that  reasonably 
would  be  expected  to  reduce 
appreciably  the  likelihood  of  both  the 
survival  and  recovery  of  a  listed 
species."  Destruction  or  adverse 
modification  means  an  alteration  that 
appreciably  diminishes  the  value  of 
critical  habitat  for  both  the  survival  and 
recovery  of  a  listed  species."  Common 
to  both  definitions  is  an  appreciable 
detrimental  effect  on  both  survival  and 
recovery  of  a  listed  species,  in  the  case 
of  critical  habitat  by  reducing  the  value 
of  the  habitat  so  designated.  Thus, 
actions  satisfying  the  standard  for 
adverse  modification  are  nearly  always 
found  to  also  jeopardize  the  species 
concerned,  and  the  existence  of  a 
critical  habitat  designation  does  not 
materially  affect  the  outcome  of 
consultation.  Additional  measures  to 
protect  the  habitat  from  adverse 
modification  are  not  likely  to  be 
required. 

Further,  HCPs  typically  provide  for 
greater  conservation  benefits  to  a 
covered  species  than  section  7 
consultations  because  HCPs  assure  the 
long  term  protection  and  management  of 
a  covered  species  and  its  habitat,  and 
funding  for  such  management  through 
the  standards  found  in  the  5-Point 
Policy  for  HCPs  (64  FR  35242)  and  the 
HOP  No  Surprises  regulation  (63  FR 
8859).  Such  assiuances  are  typically  not 
provided  by  section  7  consultations 
which,  in  contrast  to  HCPs,  often  do  not 
commit  the  project  proponent  to  long 
term  special  management  or  protections. 
Thus,  a  consultation  typically  does  not 
accord  the  lands  it  covers  the  extensive 
benefits  an  HCP  provides. 

The  development  and  implementation 
of  HCPs  provide  other  important 
conservation  benefits,  including  the 
development  of  biological  information 
to  guide  conservation  efforts  and  assist 
in  species  recovery,  and  the  creation  of 
innovative  solutions  to  conserve  species 
while  allowing  for  development.  The 
educational  benefits  of  critical  habitat, 
including  informing  the  public  of  areas 
that  are  important  for  the  long-term 
survival  and  conservation  of  the  species, 
are  essentially  the  same  as  those  that 
would  occur  from  the  public  notice  and 
comment  procedures  required  to 
establish  an  HCP,  as  well  as  the  public 
participation  that  occius  in  the 
development  of  many  regional  HCPs. 
For  these  reasons,  then,  we  believe  that 
designation  of  critical  habitat  has  little 
benefit  in  areas  covered  by  HCPs. 


(2)  Benefits  of  Exclusion 

The  benefits  of  excluding  HCPs  fi'om 
being  designated  as  critical  habitat  may 
be  more  significant.  It  includes  relieving 
landowners,  communities  and  counties 
of  any  additional  minor  regulatory 
review  that  might  be  imposed  by  critical 
habitat.  Many  HCPs,  particularly  large 
regional  HCPs,  take  many  years  to 
develop  and.  upon  completion,  become 
regional  conservation  plans  that  are 
consistent  with  the  recovery  of  covered 
species.  Most  regional  plans  benefit 
many  species,  both  listed  and  imlisted. 
Imposing  an  additional  regulatory 
review  after  HCP  completion  may 
jeopardize  conservation  efforts  and 
partnerships  in  many  areas  and  could  be 
viewed  as  a  disincentive  to  those 
developing  HCPs.  Excluding  HCPs 
provides  us  with  an  opportunity  to 
streamline  regulatory  compliance  and 
confirms  regulatory  assurances  for  HCP 
participants. 

A  related  benefit  of  excluding  HCPs  is 
that  it  would  encourage  the  continued 
development  of  partnerships  with  HCP 
participants,  including  States,  local 
governments,  conservation 
organizations,  and  private  landowners, 
that  together  can  implement 
conservation  actions  we  would  be 
luiable  to  accomplish  alone.  By 
excluding  areas  covered  by  HCPs  fi'om 
critical  habitat  designation,  we  preserve 
these  partnerships  and,  we  believe,  set 
the  stage  for  more  effective  conservation 
actions  in  the  future. 

In  general,  then,  we  believe  the 
benefits  of  critical  habitat  designation  to 
be  small  in  areas  covered  by  approved 
HCPs.  We  also  believe  that  the  benefits 
of  excluding  HCPs  fit)m  designation  are 
significant.  Weighing  the  small  benefits 
of  inclusion  against  the  benefits  of 
exclusion,  including  the  benefits  of 
relieving  property  owners  of  an 
additional  layer  of  approvals  and 
regulation,  together  with  the 
encoiu^gement  of  conservation 
partnerships,  would  generally  result  in 
HCPs  being  excluded  from  critical 
habitat  designation  under  section  4(b)(2) 
of  the  Act. 

Not  all  HCPs  are  alike  with  regard  to 
species  coverage  and  design.  Within  this 
general  analytical  framework,  we  need 
to  evaluate  completed  and  legally 
operative  HCPs  in  which  the  Quino 
checkerspot  butterfly  is  a  covered 
species  on  a  case-by-case  basis  to 
determine  whether  the  benefits  of 
excluding  these  particular  areas 
outweigh  the  benefits  of  including  them. 


Relationship  To  Habitat  Conservation 
Plans 

Section  4(b)(2)  of  the  Act  allows  us 
broad  discretion  to  exclude  from  critical . 
habitat  designation  areas  where  the 
benefits  of  exclusion  outweigh  the 
benefits  of  designation,  provided  the 
exclusion  will  not  result  in  t)ie 
extinction  of  the  species.  We  expect  that 
critical  habitat  may  be  used  as  a  tool  to 
identify  those  areas  essential  for  the 
conservation  of  the  species,  and  we  will 
encourage  development  of  HCPs  for 
such  areas  on  non-Federal  lands. 
Habitat  conservation  plans  currently 
under  development  are  intended  to 
provide  for  protection  and  management 
of  habitat  areas  essential  for  the 
conservation  of  the  Quino  checkerspot 
butterfly,  while  directing  development 
and  habitat  modification  to  nonessential 
areas  of  lower  habitat  value. 

Only  HCPs  within  the  boundaries  of 
the  proposed  critical  habitat  units  are 
discussed  herein.  Those  approved  and 
legally  operative  HCPs  that  provide 
coverage  and  incidental  take  approval 
for  the  Quino  checkerspot  butterfly  have 
been  excluded  from  this  proposed 
designation.  These  include  several 
habitat  conservation  planning  efforts 
that  have  been  completed  within  the 
proposed  critical  habitat.  These  include 
the  Assessment  District  161  Subregional 
HCP  and  the  Rancho  Bella  Vista  HCP  in 
Riverside  County  that  provide  coverage 
and  incidental  take  authorization  for  the 
Quino  checkerspot  butterfly. 

The  Riverside  Covmty  Assessment 
District  161  Subregional  HCP,  which 
authorizes  the  take  of  the  Quino 
checkerspot  butterfly,  has  been 
completed  and  approved.  This  HCP 
includes  habitat  protection,  habitat 
restoration  research,  educational 
outreach,  and  captive  propagation.  The 
Rancho  Bella  Vista  HCP  also  occurs 
within  the  Riverside  County  Assessment 
District  161,  but  an  independent  HCP 
was  approved  for  this  project.  Although 
it  is  not  currently  known  to  occiu 
within  the  project  boundaries,  the 
Quino  checkerspot  butterfly  is  known 
from  adjacent  occupied  habitat  patches 
and  is  covered  by  the  Rancho  Bella 
Vista  HCP.  This  HCP  provides 
conservation  of  the  Quino  checkerspot 
butterfly  through  monitoring  of  this 
subspecies,  habitat  and  dispersal 
corridor  preservation  and  management, 
and  habitat  restoration  and 
enhancement. 

The  benefits  of  excluding  lands 
covered  by  these  HCPs  would  be 
significant  in  preserving  positive 
relationships  with  our  conservation 
pEirtners,  lessening  potential  additional 
regulatory  review  and  potential 
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I  K:onomic  burdens,  reinforcing  the 
regulatory  assurances  provided  for  in 
the  implementation  agreements  for  the 
approved  HCPs,  and  providing  for  more 
established  and  cooperative 
partnerships  for  future  conservation 
efforts. 

In  summary,  the  benefits  of  including 
these  approved  HCPs  in  critical  habitat 
for  the  Quino  checkerspot  butterfly 
include  increased  educational  benefits 
and  minor  additional  management 
protections  and  measures.  The  benefits 
of  excluding  HCPs  from  being  proposed 
as  critical  habitat  for  the  Quino 
checkerspot  butterfly  include  the 
additional  conservation  measures  for 
this  and  other  listed  species, 

[)reservation  of  partnerships  that  may 
ead  to  futiu^  conservation,  and  the 
avoidance  of  the  minor  regulatory  and 
economic  burdens  associated  with  th^ 
designation  of  critical  habitat.  The 
benefits  of  excluding  these  areas  from 
critical  habitat  designation  outweigh  the 
benefits  of  including  these  areas. 
Furthermore,  we  have  determined  that 
these  exclusions  will  not  result  in  the 
extinction  of  the  subspecies.  We  have 
already  completed  section  7 
consultation  on  the  impacts  of  these 
HCPs  on  the  subspecies. 

We  determined  that  the  approved 
HCPs  will  not  jeopardize  the  continued 
existence  of  the  Quino  checkerspot 
butterfly,  which  means  that  they  will 
not  appreciably  reduce  likelihood  of  the 
siuvival  and  recovery  of  the  subspecies. 
Additionally,  excluding  these  lands 
from  the  critical  habitat  designation  will 
not  result  in  the  extinction  of  the 
species.  Consequently,  these  lands  have 
not  been  designated  as  critical  habitat 
for  the  subspecies. 

The  Lake  Mathews  Multiple  Species 
Habitat  Conservation  Plan/Natiiral 
Community  Conservation  Plan  (MSHCP) 
has  been  completed  and  approved  by 
the  California  Department  of  Fish  and 
Game  (CDFG)  and  the  Service.  Although 
it  is  not  ciurently  known  to  occiu 
within  the  reserve  boimdaries,  the 
Quino  checkerspot  butterfly  is 
conditionally  covered  by  the  Lake 
Mathews  Multiple  Species  Habitat 
Conservation  Plan/Natural  Community 
Conservation  Plan.  Since  the  Quino 
checkerspot  butterfly  is  only 
conditionally  covered,  we  are  including 
this  HCP  in  the  proposed  critical  habitat 
designation. 

The  San  Diego  Multiple  Species 
[Conservation  Program  (MSCP) 
mcompasses  approximately  236,000  ha 
582,000  ac)  of  southwestern  San  Diego 
[loimty,  and  involves  multiple 
urisdictions.  Approximately  69,600  ha 
172,000  ac)  are  targeted  to  be  conserved 
Hrithin  a  preserve.  We  approved  the 


overall  MSCP  and  the  City  of  San 
Diego's  Subarea  Plan  in  July  1997.  The 
City  of  Poway's  plan  was  approved  in 
1996;  the  County  of  San  Diego's  in  1998; 
San  Diego  Gas  and  Electric  in  1995;  and 
the  City  of  La  Mesa  in  2000.  Other 
jurisdictions,  including  the  City  of 
Chula  Vista,  are  expected  to  complete 
thefr  subarea  planning  processes  in  the 
future.  The  Quino  checkerspot  butterfly 
is  not  a  covered  subspecies  for  any  of 
the  subarea  plans  within  the  MSO*. 
However,  both  the  Coimty  of  San  Diego 
and  San  Diego  Gas  and  Electric  are 
developing  amendments  to  their  permits 
to  gain  permit  coverage  for  the  Quino 
checkerspot  butterfly.  The  Quino 
checkerspot  butterfly  is  also  a  target 
subspecies  for  the  North  San  Diego 
County  Subarea  of  the  MSCP  which 
encompasses  unincorporated  lands  east 
of  the  existing  Multiple  Habitat 
Conservation  Program,  and  north  of  the 
MSCP  planning  areas.  Since  the  Quino 
checkerspot  butterfly  is  not  yet  a 
covered  species,  we  are  including  this 
MSCP  in  the  proposed  critical  habitat 
designation. 

The  Western  Riverside  Multiple 
Species  Habitat  Conservation  Plan  was 
initiated  by  the  Coxmty  of  Riverside  on 
October  8,  1998.  The  planning  area 
encompasses  530,000  ha  (1.3  million  ac) 
and  is  proposed  to  include  conservation 
measures  for  over  100  species,  including 
the  Quino  checkerspot  butterfly. 
Currently,  12  cities  within  the  western 
portion  of  Riverside  County  have 
endorsed,  and  will  participate,  in  the 
plaiming  efforts.  A  draft  Multiple 
Species  Habitat  Conservation  Plan  is 
proposed  to  be  released  for  public 
review  in  late  2001.  Since  this  HCP  is 
not  yet  completed,  we  are  including  it 
in  the  proposed  critical  habitat 
designation. 

H^itat  conservation  plans  cmrently 
under  development  or  being  amended 
are  intended  to  provide  for  protection 
and  management  of  habitat  areas 
essential  for  the  conservation  of  the 
Quino  checkerspot  butterfly,  while 
directing  development  and  habitat 
modification  to  nonessential  areas  of 
lower  habitat  value.  The  HCP 
development  process  provides  an 
opportunity  for  more  intensive  data 
collection  and  analysis  regarding  the 
use  of  particular  habitat  areas  by  the 
Quino  checkerspot  butterfly.  The 
process  also  enables  us  to  conduct 
detailed  evaluations  of  the  importance 
of  such  lands  to  the  long-term  siuvival 
of  the  species  in  the  context  of 
constructing  a  biologically  configured 
system  of  interlinked  habitat  blocks.  We 
fully  expect  that  HCPs  undertaken  by 
local  jiuisdictions  (e.g.,  counties,  cities) 
and  other  parties  will  identify,  protect, 


and  provide  appropriate  management 
for  those  specific  lands  within  the 
boimdaries  of  the  plans  that  are 
essential  for  the  long-term  conservation 
of  the  species.  We  believe  and  fully 
expect  that  our  analyses  of  proposed 
HCPs  and  proposed  projects  under 
section  7  will  show  that  covered 
activities  carried  out  in  accordance  with 
the  provisions  of  the  HCPs  and 
biological  opinions  will  not  result  in 
destruction  or  adverse  modification  of 
critical  habitat. 

We  will  provide  technical  assistance 
and  work  closely  with  applicants 
throughout  the  development  of  future 
HCPs  to  identify  lands  essential  for  the 
long-term  conservation  of  the  Quino 
checkerspot  butterfly,  and  appropriate 
conservation  and  management  actions. 
Several  HCP  efforts  are  currently  under 
way  that  address  listed  and  noniisted 
species  in  areas  within  the  range  of  the 
Quino  checkerspot  butterfly,  and  in 
areas  we  propose  as  critical  habitat.  The 
take  minimization  and  mitigation 
measures  provided  under  these  HCPs 
would  be  expected  to  protect  the 
essential  habitat  lands  proposed  as 
critical  habitat  in  this  ride  and  provide 
for  the  conservation  of  the  covered 
species.  If  an  HCP  that  addresses  the 
Quino  checkerspot  butterfly  is 
ultimately  approved,  we  will  reassess 
the  critical  habitat  boundaries  in  light  of 
the  HCP.  We  will  seek  to  undertake  this 
review  when  the  HCP  is  approved,  but 
funding  constraints  may  influence  the 
timing  of  such  a  review. 

Should  additional  information 
become  available  that  changes  our 
analysis  of  the  benefits  of  excluding  any 
of  these  (or  other)  areas  compared  to  the 
benefits  of  including  them  in  the  critical 
habitat  designation,  we  may  revise  the 
proposed  designation  accordingly. 
Siinilarly,  if  new  information  indicates 
any  of  these  areas  should  not  be 
included  in  the  proposed  critical  habitat 
designation  because  they  no  longer  meet 
the  definition  of  critical  habitat,  we  may 
revise  the  proposal.  If,  consistent  with 
available  funding  and  program 
priorities,  we  elect  to  revise  this 
designation,  we  will  do  so  through  a 
subsequent  rulemaking. 

If  you  have  questions  regarding 
whether  specific  activities  will 
constitute  adverse  modification  of 
critical  habitat,  contact  the  Field 
Supervisor,  Carlsbad  Fish  and  Wildlife 
Offices  (see  ADDRESSES  section). 
Requests  for  copies  of  the  regulations  on 
listed  wildlife,  and  inquiries  about 
prohibitions  and  permits  may  be 
addressed  to  the  U.S.  Fish  and  Wildlife 
Service,  Branch  of  Endangered  Species, 
911  N.E.  11th  Avenue,  Portland,  Oregon 
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97232  (telephone  503/231-2063; 
facsimile  503/231-6243). 

Economic  Analjrsis 

Section  4(b)(2)  of  the  Act  requires  us 
to  designate  critical  habitat  on  the  basis 
of  the  best  scientific  and  commercial 
data  available,  and  to  consider  the 
economic  and  other  relevant  impacts  of 
designating  a  particular  area  as  critical 
habitat.  We  may  exclude  areas  from 
critical  habitat  upon  a  determination 
that  the  benefits  of  such  exclusions 
outweigh  the  benefits  of  specifying  such 
areas  as  critical  habitat.  We  cannot 
exclude  such  areas  from  critical  habitat 
when  such  exclusion  will  result  in  the 
extinction  of  the  species.  We  will 
conduct  an  economic  analysis  for  this 
proposal  prior  to  a  final  determination. 
When  completed,  we  will  annoimce  the 
availability  of  the  draft  economic 
analysis  with  a  notice  in  the  Federal 
Register,  and  we  will  open  a  30-day 
conunent  period  on  the  draft  economic 
analysis  and  proposed  rule  at  that  time. 

Public  Comments  Solicited 

We  intend  that  any  final  action 
resulting  from  this  proposal  to  be  as 
acciu^te  and  as  effective  as  possible. 
Therefore,  we  solicit  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule.  We  particiilarly  seek 
conunents  concerning: 

(1)  The  reasons  why  any  habitat 
should  or  should  not  be  determined  to 
be  critical  habitat  as  provided  by  section 
4  of  the  Act,  including  whether  the 
benefits  of  designation  will  outweigh 
any  threats  to  the  species  due  to 
designation: 

(2)  Specific  information  on  the 
amount  and  distribution  of  the  Quino 
checkerspot  butterfly  habitat,  and  what 
habitat  is  essential  to  the  conservation 
of  the  subspecies  and  why; 

(3)  Land  use  practices  and  ciirrent  or 
planned  activities  in  the  subject  areas 
and  their  possible  impacts  on  proposed 
critical  habitat; 

(4)  Any  foreseeable  economic  or  other 
impacts  resulting  from  the  proposed 
designation  of  critical  habitat,  in 
particular,  any  impacts  on  small  entities 
or  families;  and 

(5)  Economic  and  other  values 
associated  with  designating  critical 
habitat  for  the  Quino  checkerspot 
butterfly,  such  as  those  derived  from 
non-consumptive  uses  (e.g.,  hiking, 
camping,  bird-watching,  equestrian 
trails,  enhanced  watershed  protection, 
improved  air  quality,  increased  soil 
retention,  "existence  values,"  and 
reductions  in  administrative  costs). 


l6)  Whether  our  approach  to  critical 
habitat  designation  could  be  improved 
or  modified  in  any  way  to  provide  for 
greater  public  participation  and 
understanding,  or  to  assist  us  in 
acconunodating  public  concern  and 
comments. 

If  you  wish  to  comment,  you  may 
submit  yova  comments  and  materials 
concerning  this  proposal  by  any  one  of 
several  methods  (see  ADDRESSES).  If 
submitting  comments  by  electronic 
format,  please  submit  them  in  ASCII  file 
format  and  avoid  the  use  of  special 
characters  and  encryption.  Please 
include  "Attn:  1018-AH03"  and  your 
name  and  retiun  e-mail  address  in  your 
e-mail  message.  Please  note  that  the  e- 
mail  address  will  be  closed  out  at  the. 
termination  of  the  public  comment 
period.  If  you  do  not  receive 
confirmation  frtim  the  system  that  we 
have  received  your  message,  contact  us 
directly  by  calling  oiu-  Carlsbad  Fish 
and  Wildlife  Office  at  phone  niunber 
760/431-9440. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address,  which 
we  will  honor  to  the  extent  allowable  by 
law.  In  some  circiunstances,  we  would 
withhold  bom  the  rulemaking  record  a 
respondent's  identity,  as  allowable  by 
law.  If  you  wish  us  to  withhold  your 
name  and/or  address,  you  must  state 
this  request  prominently  at  the 
beginning  of  yoxii  comment.  However, 
we  will  not  consider  anonymous 
conunents.  To  the  extent  consistent  with 
applicable  law,  we  will  make  all 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 

Peer  Review 

In  accordance  with  our  policy 
published  on  July  1,  1994  (59  FR 
34270),  we  will  seek  the  expert  opinions 
of  at  least  three  appropriate  and 
independent  specialists  regarding  this 
proposed  rule.  The  purpose  of  such 
review  is  to  ensiue  decisions  are  based 
on  scientifically  sound  data, 
assimipUons,  and  analyses.  We  will 
send  these  peer  reviewers  copies  of  this 
proposed  rule  immediately  following 
publication  in  the  Federal  Register.  We 
will  invite  these  peer  reviewers  to 
comment,  during  the  public  comment 


period,  on  the  specific  assumptions  and 
conclusions  regarding  the  proposed 
designation  of  critical  habitat. 

We  will  consider  all  comments  and 
data  received  during  the  60-day 
comment  period  on  this  proposed  rule 
during  preparation  of  a  final 
rulemaking.  Accordingly,  the  final 
decision  may  differ  irom  this  proposal. 

Public  Hearings 

The  Act  provides  for  one  or  more 
public  hearings  on  this  proposal,  if 
requested.  Requests  for  public  hearings 
must  be  made  at  least  15  days  prior  to 
the  close  of  the  public  comment  period. 
We  will  schedule  public  hearings  on 
this  proposal,  if  any  are  requested,  and 
announce  the  dates,  times,  and  places  of 
those  hearings  in  the  Federal  Register 
and  local  newspapers  at  least  15  days 
prior  to  the  first  hearing. 

QarityoftheRule 

Executive  Order  12866  requires  each 
agency  to  write  regulations/notices  that 
are  easy  to  understand.  We  invite  your 
comments  on  how  to  make  this  notice 
easier  to  understand  including  answers 
to  questions  such  as  the  following:  (1) 
Are  the  requirements  in  the  notice 
clearly  stated?  (2)  Does  the  notice 
contain  technical  language  or  jargon  that 
interferes  with  the  clarity?  (3)  Does  the 
format  of  the  notice  (grouping  and  order 
of  sections,  use  of  headings,  ' 

paragraphing,  etc.)  aid  or  reduce  its 
clarity?  (4)  Is  the  description  of  the 
notice  in  the  SUPPLEMENTARY 
mFORMATION  section  of  the  preamble 
helpful  in  imderstanding  the  notice? 
What  else  could  we  do  to  make  the 
notice  easier  to  understand? 

Send  a  copy  of  any  comments  that 
concern  how  we  could  make  this  notice 
easier  to  understand  to  the  Field 
Supervisor,  Carlsbad  Fish  and  Wildlife 
Office  (see  ADDRESSES). 

Required  Determinations 

Regulatory  Planning  and  Review 

In  accordance  with  Executive  Order 
12866,  this  dociunent  is  a  significant 
rule  and  was  reviewed  by  the  Office  of 
Management  and  Budget  (OMB).  We  are 
preparing  a  draft  analysis  of  this 
proposed  action,  which  will  be  available 
for  public  comment,  to  determine  the 
economic  consequences  of  designating 
the  specific  areas  as  critical  habitat.  The 
availability  of  the  draft  economic 
analysis  will  be  announced  in  the 
Federal  Register  and  in  local 
newspapers  so  that  it  is  available  for 
public  review  and  conunents. 

(a)  This  rule  is  not  expected  to  have 
an  annual  economic  effect  of  $100 
million  or  more  or  adversely  affect  an 
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Bconomic  sector,  productivity,  jobs,  the 
environment,  or  other  units  of 
government.  The  Quino  checkerspot 
butterfly  was  listed  as  an  endangered 
subspecies  in  1997.  In  fiscal  years  1997 
through  2000,  we  have  conducted,  or  in 
the  process  of  conducting,  an  estimated 
11  formal  section  7  consultations  with 
other  Federal  agencies  to  ensure  that 
their  actions  would  not  jeopardize  the 
continued  existence  of  the  Quino 
checkerspot  butterfly.  We  have  also 
issued  section  10(a)(1)(B)  incidental 
take  permits  for  approximately  12 
projects  in  areas  where  the  subspecies 
occurs  in  which  the  project  proponents 
have  prepared  either  individual  HCPs  or 
were  signatories  to  the  AD161  HCP  in 
western  Riverside  Coimty. 

Under  the  Act,  critical  habitat  may 
not  be  adversely  modified  by  a  Federal 
agency  action;  the  Act  does  not  impose 
any  restrictions  through  critical  habitat 
designation  on  non-Federal  persons 
imless  they  are  conducting  activities 
funded  or  otherwise  sponsored, 
authorized,  or  permitted  by  a  Federal 
agency.  Section  7  requires  Federal 
agencies  to  ensiu«  that  they  do  not 
jeopardize  Ihe  continued  existence  of 
the  species.  Based  upon  our  experience 


with  the  subspecies  and  its  needs,  we 
conclude  that  any  Federal  action  or 
authorized  action  that  could  potentially 
cause  adverse  modification  of  the 
proposed  critical  habitat  would 
ourently  be  considered  as  "jeopardy" 
imder  the  Act  (see  Table  2). 

Accordingly,  the  designation  of 
occupied  critical  habitat  areas  for  the 
Quino  checkerspot  butterfly  are  not 
anticipated  to  have  any  incremental 
impacts  on  what  actions  may  or  may  not 
be  conducted  by  Federal  agencies  or 
non-Federal  persons  that  receive 
Federal  authorization  or  funding.  Non- 
Federal  persons  that  do  not  have  a 
Federal  "sponsorship"  of  their  actions 
are  not  restricted  by  the  designation  of 
critical  habitat  (however,  they  continue 
to  be  bound  by  the  provisions  of  the  Act 
concerning  "take"  of  the  species). 
E>esignation  of  critical  habitat  in  areas  of 
unknown  occupancy  may  have  some 
effect  if  we  do  not  consult  in  these  areas 
now,  and  we  wrill  investigate  this 
possibility  through  our  economic   • 
analysis. 

(b)  This  rule  is  not  expected  to  create 
inconsistencies  with  other  agencies' 
actions.  As  discussed  above,  Federal 
agencies  have  been  required  to  ensiu« 


that  their  actions  do  not  jeopardize  the 
continued  existence  of  the  Quino 
checkerspot  butterfly  since  the  listing  in 
1997.  The  prohibition  against  adverse 
modification  of  critical  habitat  is 
expected  to  impose  few,  if  any, 
additional  restrictions  to  those  that 
currently  exist.  Because  of  the  potential 
for  impacts  on  other  Federal  agency 
activities  for  lands  not  known  to  be 
occupied,  we  will  review  this  action  for 
any  inconsistencies  with  other  Federal 
agency  actions. 

(c)  This  rule  is  not  expected  to 
materially  affect  entitlements,  grants, 
user  fees,  loan  programs,  or  the  rights 
and  obligations  of  their  recipients. 
Federal  agencies  are  cxurently  required 
to  ensure  that  their  activities  do  not 
jeopardize  the  continued  existence  of 
the  subspecies,  and  as  discussed  above 
we  do  not  anticipate  that  the  adverse 
modification  prohibition  (resulting  from 
critical  habitat  designation)  will  have 
any  significant  incremental  efiiects. 

(d)  This  rule  is  not  expected  to  raise 
novel  legal  or  policy  issues.  This 
proposed  determination  folloMrs  the 
requirements  for  determining  critical 
habitat  contained  in  the  Act. 


TABLE  2.— IMPACTS  OF  QUINO  CHECKERSPOT  BUTTERFLY  LISTING  AND  CRITICAL  HABITAT  DESIGNATION 


Categories  of  activities 


Activities  potentially  affected  by  species  listing  only^ 


AddWonal  MflyWas  po- 

tentiaHy  afiectod  t>y 

cntical  habitat 

designation^ 


Federal  Activities  Poten- 
tialy  Affected  3. 


Private  Activities  Poten- 
tially Affected-*. 


Activities  the  Federal  Government  carries  out  such  as  removing,  thirming,  or  destroying 
Quino  checkerspot  butterfly  habitat  (as  defined  in  the  primary  constituent  elements  discus- 
sion), whetfier  by  burning  or  mechanical,  chemical,  or  other  means  (e.g.,  woodcutting, 
grubt>tng,  grading,  overgrazing,  cxmstruction,  road  building,  mining,  hert>(cide  appiication, 
etc.)  and  appreciably  decreasing  habitat  value  or  quality  through  Irxlirect  effects  (e.g., 
edge  effects,  invasion  of  exotic  plants  or  animals,  or  fragmentation. 

Activities  such  as  removing,  thinnir>g,  or  destroying  Quino  checkerspot  butterfly  habitat  (as 
defined  in  the  primary  constituent  elements  discussion),  whether  t)y  burning  or  mectian- 
leal,  chemical,  or  other  means  (e.g..  woodcutting,  grubbing,  grading,  overgrazing,  con- 
struction, road  building,  mining,  herbicide  application,  etc.)  and  appreciably  decreasing 
habitat  value  or  quality  through  indirect  effects  (e.g.,  edge  effects,  invasion  of  exotic  plants 
or  wimals,  or  fragmentation  that  require  a  Federal  action  (permit  authorization,  or  fund- 
ing).   


None. 


None. 


^  This  column  represents  the  activities  potentially  affected  by  listing  the  Quino  checkerspot  butterfly  as  an  endangered  subepedee  (January  16, 
1997,  62  FR  2313)  under  the  Endangered  Spedes  Act.  .         ^ 

2Thi8  column  represents  the  activities  potentially  affected  by  the  critical  habitat  designation  in  addition  to  those  activities  potentially  aflectad  by 
ting  the  subspecies. 

3  Activities Iriitiated  by  a  Federal  agency. 
^Acttvittes  initiated  iff  a  private  entity  ttiat  may  need  Federal  authorization  or  funding. 


Regulatory  Flexibility  Act  (5  U.S.C.  601 
etseq.) 

In  the  economic  analysis,  we  will 
determine  if  designation  of  critical 
habitat  ydll  have  a  significant  effect  on 
a  substantial  niunber  of  small  entities. 
As  discussed  under  Regulatory  Planning 
and  Review  above,  and  in  this  proposed 
determination,  this  rule  is  expected  to 
resiilt  in  few,  if  any,  restrictions  in 
addition  to  those  ciurently  in  existence. 


As  indicated  on  Table  1  (see  Critical 
Habitat  Designation  section),  we 
proposed  property  owned  by  Federal, 
State,  Tribal,  and  local  governments, 
and  private  property. 

Within  these  areas,  the  types  of 
Federal  actions  or  authorized  activities 
that  we  have  identified  as  potential 
concerns  are: 

(1)  Regulation  of  activities  affecting 
waters  of  the  United  States  by  the  Corps 


under  section  404  of  the  Clean  Water 
Act; 

(2)  Regulation  of  water  flows, 
damming,  diversion,  and  channelization 
by  any  Federal  agencies; 

(3)  Regulation  of  grazing,  mining,  and 
recreation  by  the  ELM,  Forest  Service, 
or  Service; 

(4)  Road  constructicHi  and 
maintenance,  right  of  way  designation, 
and  regulation  of  agricultural  activities: 
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(5)  Regulation  of  airport  improvement 
activities  by  the  Federal  Aviation 
Administration  jurisdiction; 

(6)  Construction  of  roads  and  fences 
along  the  international  border  with 
Mexico,  and  associated  immigration 
enforcement  activities  by  the 
Immigration  and  Naturalization  Service; 

(7)  Hazard  mitigation  and  post- 
disaster  repairs  funded  by  the  Federal 
Emergency  Management  Agency; 

(8)  Construction  of  communication 
sites  licensed  by  the  Federal 
Communications  Commission;  and 

(9)  Activities  funded  by  the  U.S. 
Environmental  Protection  Agency, 
Department  of  Energy,  or  any  other 
Federal  agency. 

Many  of  the  activities  sponsored  by 
Federal  agencies  within  critical  habitat 
areas  are  carried  out  by  small  entities  (as 
defined  by  the  Regulatory  Flexibility 
Act)  through  contract,  grant,  permit,  or 
other  Federal  authorization.  As 
discussed  above,  these  actions  are 
currently  required  to  comply  with  the 
listing  protections  of  the  Act,  and  the 
designation  of  critical  habitat  is  not 
anticipated  to  have  any  additional 
effects  on  these  activities. 

For  actions  on  non-Federal  property 
that  do  not  have  a  Federal  connection 
(such  as  funding  or  authorization),  the 
CTirrent  restrictions  concerning  take  of 
the  subspecies  remain  in  effect,  and  this 
proposed  determination  will  add  no 
further  restrictions. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (5  U.S.C.  804(2)) 

In  the  economic  analysis,  we  will 
determine  whether  designation  of 
critical  habitat  would  cause  (a)  any 
effect  on  the  economy  of  $100  million 
or  more,  (b)  any  increases  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions  in  the  economic  analysis,  or  (c) 
any  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S.-based  enterprises  to  compete 
with  foreign-based  enterprises. 

Unfunded  Mandates  Reform  Act 
(2  U.S.C.  1501  etseq) 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501  et 
sea.): 

(a)  This  rule,  as  proposed,  will  not 
"significantly  or  uniquely"  affect  small 
governments.  A  Small  Government 
Agency  Plan  is  not  required.  Small 
governments  will  be  affected  only  to  the 
extent  that  any  programs  having  Federal 
funds,  permits  or  other  authorized 
activities  must  ensure  that  their  actions 
will  not  adversely  affect  the  critical 


habitat.  However,  as  discussed  above, 
these  actions  are  currently  subject  to 
equivalent  restrictions  through  the 
listing  protections  of  the  subspecies, 
and  no  further  restrictions  are 
anticipated. 

(b)  This  rule,  as  proposed,  will  not 
produce  a  Federal  mandate  of  $100 
million  or  greater  in  any  year,  that  is,  it 
is  not  a  "significant  regulatory  action" 
under  the  Unfunded  Mandates  Reform 
Act.  The  designation  of  critical  habitat 
imposes  no  obligations  on  State  or  local 
governments. 

Takings 

In  accordance  with  Executive  Order 
12630,  the  rule  does  not  have  significant 
takings  implications.  A  takings 
implication  assessment  is  not  required. 
As  discussed  above,  the  designation  of 
critical  habitat  affects  only  Federal 
agency  actions.  The  rule  wUl  not 
increase  or  decrease  the  cvirrent 
restrictions  on  private  property 
concerning  take  of  the  Quino 
checkerspot  butterfly.  Due  to  ciuxent 
public  knowledge  of  the  subspecies' 
protection,  the  prohibition  against  take 
of  the  subspecies  both  within  and 
outside  of  the  proposed  areas,  and  the 
fact  that  critical  habitat  provides  no 
incremental  restrictions,  we  do  not 
anticipate  that  property  values  will  be 
affected  by  the  critical  habitat 
designation.  While  real  estate  market 
values  may  temporarily  decline 
following  designation,  due  to  the 
perception  that  critical  habitat 
designation  may  impose  additional 
regulatory  burdens  on  land  use,  we 
expect  any  such  impacts  to  be  short 
term.  Additionally,  critical  habitat 
designation  does  not  preclude 
development  of  HCPs  and  issuance  of 
incidental  take  permits.  Owners  of  areas 
that  are  included  in  the  designated 
critical  habitat  will  continue  to  have  the 
opportunity  to  utilize  their  property  in 
ways  consistent  with  the  survival  and 
recovery  of  the  Quino  checkerspot 
butterfly. 

Federalism 

In  accordance  with  Executive  Order 
13132,  the  rule  does  not  have  significant 
Federalism  effects.  A  Federalism 
assessment  is  not  required.  In  keeping 
with  Department  of  die  Interior  and 
Department  of  Commerce  policy,  we 
requested  information  from,  and 
coordinated  development  of  this  critical 
habitat  designation,  with  appropriate 
State  resource  agencies  in  California. 
The  designation  of  critical  habitat 
within  the  geographic  range  occupied 
by  the  Quino  checkerspot  butterfly 
imposes  no  additional  restrictions  to 
those  currentiy  in  place,  and  therefore. 


has  little  incremental  impact  on  State 
and  local  governments  and  their 
activities.  The  designation  may  have 
some  benefit  to  these  governments  in 
that  the  areas  essential  to  the 
conservation  of  the  subspecies  are  more 
clearly  defined,  and  the  primary 
constituent  elements  of  the  habitat 
necessary  to  the  survival  of  the 
subspecies  are  specifically  identified. 
While  this  definition  and  identification 
does  not  alter  where  and  what  federally 
sponsored  activities  may  occur,  it  may 
assist  these  local  governments  in  long 
range  planning  (rather  than  waiting  for 
case  by  case  section  7  considtations  to 
occur). 

Civil  Justice  Reform 

In  accordance  with  Executive  Order 
12988,  the  Office  of  Uie  Solicitor  has 
determined  that  the  rule  does  not 
imduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order.  We  are 
proposing  to  designate  critical  habitat  in 
accordance  with  the  provisions  of  the 
Endangered  Species  Act.  The  rule  uses 
standard  property  descriptions  and 
identifies  the  primary  constituent 
elements  within  the  designated  areas  to 
assist  the  public  in  understanding  the 
habitat  needs  of  the  Quino  checkerspot 
butterfly. 

Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.) 

This  rule  references  permits  for  HCPs 
which  contain  information  collection 
activity.  The  Service  has  OMB  approval 
for  the  collection  under  OMB  Control 
Number  1018-0094  which  expires  on 
February  28,  2001.  The  Service  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a 
currentiy  valid  OMB  control  niunber. 

National  Environmental  Policy  Act 

We  determined  we  do  not  need  to 
prepare  an  Environmental  Assessment 
and/or  an  Environmental  Impact 
Statement  as  defined  by  the  National 
Environmental  Policy  Act  of  1969  in 
connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act,  as  amended. 
We  published  a  notice  outlining  our 
reasons  for  this  determination  in  the 
Federal  Register  on  October  25, 1983 
(48  FR  49244).  This  proposed 
determination  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment. 
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Govemment-to-Govemment 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29, 1994, 
Govemment-to-Govemment  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951),  Executive 
Order  13175,  and  512  DM  2,  we  are 
coordinating  with  federally  recognized 
Tribes  on  a  Govemment-to-Govemment 
basis.  We  determined  that  4,405  ha 
110.890  ac)  within  the  Cahuilla  Band  of 
■Mission  Indians  Reservation  in  western 
Riverside  County  are  essential  for  the 
conservation  of  the  Quino  checkerspot 
butterfly  because  they  are  directiy 
adjacent  to  Quino  checkerspot  butterfly 
populations  within  the  Silverado  habitat 
complex,  and  provide  essential 
dispersal  and  metapopulation  habitat 
between  core  populations.  Therefore, 
we  are  considering  designating  critical 
habitat  for  the  Quino  checkerspot 
butterfly  on  Tribal  lands.  We  may 
exclude  areas  from  critical  habitat  upon 
a  determination  that  the  benefits  of  such 
exclusions  outweigh  the  benefits  of 
specifying  such  areas  as  critical  habitat 
according  to  section(4)(b)(2)  of  the  Act. 
However,  we  cannot  exclude  such  areas 
from  critical  habitat  when  such 


exclusions  will  resiUt  in  the  extinction 
of  the  subspecies. 

Relationship  to  Mexico 

We  are  not  aware  of  any  existing 
regulatory  mechanism  in  Mexico  that 
woidd  protect  the  Quino  checkerspot 
butterfly  or  its  habitat.  Although  Mexico 
has  laws  that  coidd  provide  protection 
for  rare  species,  they  are  not  easily 
enforced.  At  this  time,  Mexico  enforces 
no  specific  protections  for  this 
subspecies,  or  its  habitat.  If  specific 
protections  were  available  and 
enforceable  in  Mexico,  the  portion  of 
the  range  in  Mexico  alone,  in  isolation, 
woiUd  not  be  adequate  to  ensiue  the 
long-term  conservation  of  this 
subspecies.  Furthermore,  according  to 
CFR  402.12(h)  "Critical  habitat  shall  not 
be  designated  with  foreign  coimtries  or 
in  other  areas  outside  of  the  United 
States  jurisdiction." 

References  Cited 

A  complete  list  of  all  references  cited 
in  this  proposed  rule  is  available  upon 
request  from  the  Carlsbad  Fish  and 
Wildlife  Office  (see  ADDRESSES  section). 


Audion 

The  primary  authors  of  this  proposed 
rule  are  the  staff  of  the  Carlsbad  Fish 
and  Wildlife  Office  (see  ADDRESSES 
section). 

List  of  Snblects  in  SO  CFR  Part  17 

Endangered  and  threatened  spades. 
Exports,  Imports,  Reporting  and  record 
keeping  requiremmts.  Transportation. 

Propoeed  Regulation  PromnlgatiiMi 

Accordingly,  we  propose  to  amend 
part  17,  subchapter  B  of  chapter  I,  tide 
50  of  the  Code  of  Federal  Regulations  as 
set  forth  below: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Antfaflrily:  16  U.S.C.  1361-1407;  16  U.S.C 
1531-1544;  16  U.S.C  4201-4245;  Pub.  L  99- 
625, 100  Stat  3500;  unless  otherwise  noted. 

2.  In  §  17.11(h)  revise  the  entry  for 
"Butterfly,  Quino  checkerspot"'  under 
"INSECTS"  to  read  as  follows: 


117.11 


*        • 
(h)«  •  • 


Species 


Common  name 


Scientific  name 


I'Hstoric  range 


Vertebrate 

VShereeo-      Status     ™*"      ^^™<*'     ^P**" 
dangerador 
threatened 


listBd       habitat       rates 


NseCTS 

•  •  • 

9ullMlly,  Quino  checkerspot Euphydryas  edKha  quino 


U.S.A.  (CA), 
Mexico.. 


..do.. 


604      17.96(1) 


NA 


3.  Amend  §  17.95(i)  by  adding  critical 
liabitat  for  the  Quino  checkerspot 
butterfly  (Euphydras  editha  quino)  in 
the  same  alphabetical  order  as  this 
subspecies  occurs  in  §  17.11(h). 

I17J6    CrWeal  habitat— Ash  mkJ  wUdlife. 

•        •        •        •        • 

(i)  Insects.  •  *  • 

Quino  Checkerspot  Butterfly 
iPuphydras  editiia  quino) 

1.  Critical  habitat  imits  are  depicted 
for  Riverside  and  San  Diego  Couinties, 
California,  on  the  maps  below. 

2.  The  primary  constituent  elements 
for  the  Quino  checkerspot  butterfly  are 
those  habitat  components  that  are 
essential  for  the  primary  biological 
needs  of  larval  diapause,  feeding,  and 

Eupation,  and  adult  oviposition  (egg- 
i^ng),  nectaring,  roosting  and  basking, 
dispersal,  genetic  exchange,  and  shelter. 


Primary  constituent  elements  occur  in 
undeveloped  areas  that  support  various 
types  of  open  woody  canopy  plant 
communities.  They  include,  but  are  not 
limited  to,  plant  commimities  in  their 
natiual  state,  or  those  that  have  been 
recenUy  disturbed  (e.g.,  by  fire  or 
grubbing)  that  provide  populations  of 
host  plant  and  nectar  sources  for  the 
Quino  checkerspot  butterfly.  Habitat 
patch  suitability  is  determined 
primarily  by  larval  host  plant  density, 
topographic  diversity,  nectar  resource 
availability,  and  climatic  conditions 
(Osborne  and  Redak  2000;  Singer  1972; 
Murphy  1982;  Weiss  et  al.  1988; 
Murphy  et  al.  1990).  The  primary  and 
secondary  host  plants  that  have  been 
documented  for  the  butterfly  include 
Plantago  erecta  (dwari  plantain), 
Plantago  patagonica  (wooly  plantain), 
Castilleja  exserta  (owl's  clover),  and 
Cordylanthus  rigidus  (bird's  beak),  with 


dwarf  plantain  being  the  most  common. 
Dwarf  plantain  is  an  annual  herb  found 
in  coastal  sage  scmb,  open  chaparral, 
grassland  and  similar  plant 
communities.  It  is  often  associated  with 
cryptogamic  crusts,  and  fine-textiu«d 
clay  soils  derived  from  gabbro  and 
basalt.  Some  local  popidations  or 
metapopulations  of  the  Quino 
checkerspot  butterfly  may  be  dependent 
on  secondary  hosts  for  persistence. 
Typically,  prediapause  secondary  hosts 
are  important  when  the  primary  hosts 
undergo  senescence  before  larvae  can 
respond  by  entering  diapause  (Singer 
1972,  Ehrlich  et  al.  1975).  Adult  Qoino 
checkerspot  butterflies  use  a  variety  of 
plants  for  adult  nectar  feeding. 
Euphydryas  editha  prefers  flowers  with 
a  platTorm-like  surface  on  which  they 
can  remain  upright  while  feeding  (D. 
Murphy,  G.  F^tt,  and  M.  Singer,  pers. 
OHnm..  2000).  The  butterflies  frequenUy 
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take  nectar  from  Lomatium  spp.,  Muilla 
spp.,  Achillea  millefolium  (yarrow), 
AmsinckJa  spp.  (fiddleneck),  Lasthenia 
spp.  (goldfields),  Plagiobothrys  spp. 
(popcomflower),  Cryptantha  spp.,  Gilia 
spp.,  Eriogonum  fasiculatum  (California 
buckwheat).  Allium  spp.  (onion),  and 
Eriodictyon  spp.  (yerba  santa)  (D. 
Murphy  and  G.  Pratt,  pers.  conun., 
2000). 

3.  Critical  habitat  does  not  include 
non-Federal  lands  covered  by  a  legally 


operative  incidental  take  permit  for 
which  the  Quino  checkerspot  butterfly 
is  a  covered  species  and  has  take 
authorization,  issued  under  section 
10(a)(1)(B)  of  the  Act  on  or  before  [date 
of  Federal  Register  publication  of  final 
rule]. 

4.  Existing  featiues  and  structures 
within  the  boundaries  of  mapped 
critical  habitat  units,  such  as  buildings, 
paved  or  improved  roads,  aqueducts, 
railroads,  airports,  other  paved  areas. 


lawns,  large  areas  of  closed  canopy 
chaparral,  agricultiual  fields,  and  other 
xu-ban  landscaped  areas  are  not 
constituent  elements.  Federal  actions 
limited  to  those  areas,  therefore,  would 
not  trigger  a  section  7  consultation, 
luiless  they  affect  the  subspecies  and/or 
primary  constituent  elements  in 
adjacent  critical  habitat. 

BIUING  CODE  4310-SS-P 
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Unit  1 .  Lake  Mathews  Unit 


BILLING  CODE  4310-5S-C 
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Unit  1 .  Lake  Mathews  Unit 
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Map  Unit  1:  Lake  Mathews,  Riverside 
County,  California.  From  USGS  1:24,000 
quadrangle  maps  Alberhill,  Lake 
Elsinore,  Lake  Mathews,  and  Steele 
Peak,  lands  bounded  by  the  following 
Universal  Transverse  Mercator  (UTM) 
zone  11,  North  American  Datum  of  1927 
{NAD27)  coordinates  (E,  N):  462800, 


3746700 
3746600 
3745900 
3745800 
3745700 
3745600 
3745500 
3745400 
3745300 
3745200 
3745100 
3745000 
3744900 
3744800 
3744600 
3744400 
3743900 
3743600 
3743300 
3743200 
3743100 
3742900 
3742800 
3742900 
3743100 
3743400 
3743500 
3743600 
3743700 
3743800 
3743300 
3743200 
3743100 
3743200 
3743100 
3743000 
3742700 
3742600 
3742500; 
3742400 
3742300 
3741900 
3741800 
3741700 
3741600 
3741500 
3741100 
3741000 
3740900 
3741000 
3741100 
3740600 
3739500 
3738900 
3738300 
3738000 
3737800 
3737700 
3737500 
3737300 


; 463200, 

3746700; 

; 463100, 

3746600; 

; 463000, 

3745900; 

; 463200, 

3745800; 

; 463400, 

3745700; 

; 463900. 

3745600; 

; 464100, 

3745500; 

; 464200, 

3745400; 

; 464400, 

3745300; 

; 464500, 

3745200; 

; 464800, 

3745100; 

; 465100, 

3745000; 

; 465300, 

3744900; 

; 465400, 

3744800; 

; 466500, 

3744600; 

; 466900. 

3744400; 

; 467300. 

3743900; 

; 467400, 

3743600; 

; 467000, 

3743300; 

; 466800, 

3743200; 

; 467300, 

3743100; 

; 467400, 

3742900; 

; 467700, 

3742800; 

; 467800, 

3742900; 

; 468000, 

3743100; 

; 467900, 

3743400; 

; 467700, 

3743500; 

; 467600, 

3743600; 

; 467800, 

3743700; 

; 469500. 

3743800; 

; 469600. 

3743300; 

; 469800, 

3743200; 

; 469900, 

3743100; 

; 470200. 

3743200; 

; 470400. 

3743100; 

; 470500, 

3743000; 

; 470800, 

3742700; 

; 471000, 

3742600; 

; 471100, 

3742500: 

; 471200, 

3742400; 

; 471300, 

3742300; 

; 471400, 

3741900; 

; 471700, 

3741800; 

; 471800, 

3741700; 

; 471900, 

3741600; 

; 472000, 

3741500; 

; 472100, 

3741100; 

; 472200, 

3741000; 

; 472400, 

3740900; 

; 472600, 

3741000; 

; 472800, 

3741100; 

; 472900, 

3740600; 

; 472800, 

3739500; 

; 472700, 

3738900; 

; 472300, 

3738300; 

; 472400, 

3738000; 

; 472100, 

3737800; 

; 472200, 

3737700; 

; 472000, 

3737500; 

; 472100, 

3737300; 

463200, 
463100. 
463000, 
463200, 
463400, 
463900, 
464100, 
464200, 
464400. 
464500, 
464800, 
465100, 
465300, 
465400, 
466500, 
466900, 
467300, 
467400, 
467000, 
466800, 
467300, 
467400, 
467700, 
467800, 
468000, 
467900, 
467700, 
467600, 
467800, 
469500, 
469600, 
469800, 
469900, 
470200, 
470400, 
470500, 
470800, 
471000, 
471100, 
471200, 
471300, 
471400, 
471700, 
471800, 
471900, 
472000, 
472100, 
472200, 
472400, 
472600, 
472800, 
472900, 
472800, 
472700, 
472300, 
472400, 
472100, 
472200. 
472000, 
472100, 


3737000 
3736800 
3736500 
3736400 
3736300 
3736400 
3736600 
3736500 
3735900 
3735800 
3735700 
3735600 
3735500 
3735400 
3735300 
3735200 
3735300 
3735200 
3735100 
3734900 
3734800 
3734700 
3734600: 
3734100 
3733900 
3733800 
3733600 
3733400 
3733300 
3733200 
3733700 
3734000 
3734100 
3734200 
3734300 
3734400 
3733400 
3734200 
3734600 
3734700 
3734800 
3735000 
3735100 
3735200 
3735300 
3735400 
3735500 
3735600 
3735700 
3735800 
3735900 
3736100 
3736800 
3736700 
3737100 
3737200 
3737300 
3737400 
3737500 
3737600 
3737700 
3737800 
3737900 
3738100 
3738400 
3738500 
3738600 
3738700 


472000, 
471800, 
471700, 
471600, 
471100, 
471000, 
470900, 
470700, 
470500, 
470300, 
470100, 
469900, 
469600, 
469200, 
468700, 
467400, 
467200, 
467100, 
466800, 
466700, 
466600, 
466500, 
466400, 
466300, 
466200, 
466100, 
465900, 
465800, 
465600, 
465400, 
465300, 
465200, 
465100, 
465000, 
464900, 
464800, 
461500, 
459900, 
458900, 
458800, 
458900, 
458800, 
458700, 
458000, 
457700, 
457600, 
457500, 
457300, 
457100, 
457000, 
456900, 
456800, 
457200, 
457300, 
457200, 
457100, 
457000, 
456900, 
456800, 
456700. 
456600. 
456500. 
456400. 
456300. 
456500, 
456600, 
456700, 
456800, 


3737000 
3736800 
3736500 
3736400 
3736300 
3736400 
3736600 
3736500 
3735900 
3735800 
3735700 
3735600 
3735500 
3735400 
3735300 
3735200 
3735300 
3735200 
3735100 
3734900 
3734800 
3734700 
3734600 
3734100 
3733900 
3733800 
3733600 
3733400 
3733300 
3733200 
3733700 
3734000 
3734100 
3734200 
3734300 
3734400 
3733400 
3734200 
3734600 
3734700 
3734800 
3735000 
3735100 
3735200 
3735300 
3735400 
3735500 
3735600 
3735700 
3735800 
3735900 
3736100 
3736800 
3736700 
3737100 
3737200 
3737300 
3737400 
3737500 
3737600 
3737700 
3737800 
3737900 
3738100 
3738400 
3738500 
3738600 
3738700 


472000, 
471800, 
471700, 
471600, 
471100, 
471000, 
470900, 
470700, 
470500, 
470300, 
470100, 
469900, 
469600, 
469200, 
468700, 
467400, 
467200, 
467100, 
466800, 
466700, 
466600, 
466500, 
466400, 
466300, 
466200, 
466100, 
465900, 
465800, 
465600, 
465400, 
465300, 
465200, 
465100, 
465000, 
464900, 
464800, 
461500, 
459900, 
458900, 
458800, 
458900, 
458800, 
458700, 
458000, 
457700, 
457600, 
457500, 
457300, 
457100, 
457000, 
456900, 
456800, 
457200, 
457300, 
457200, 
457100, 
457000, 
456900, 
456800. 
456700. 
456600, 
456500, 
456400, 
456300, 
456500, 
456600, 
456700, 
456800. 


3738800 
3739100 
3739600 
3739900 
3740000 
3739900 
3739800 
3739700 
3739900 
3740100 
3740300 
3740600: 
3741000 
3741500 
3743400 
3743800 
3744200 
3744400 
3744600 
3744900 
3745000 
3745200 
3745300 
3745500 
3745600 
3745700 
3745800 
3745900 
3746000 
3746100 
3746200 
3746100 
3746000 
3745900 
3745800 
3745700 
3745800 
3745700 
3745600 
3745400 
3745300 
3745100 
3745000 
3744600 
3744500 
3744400 
3744300 
3743700 
3743300 
3743200 
3743100 
3743300 
3743700 
3743500 
3743300 
3743200 
3743000 
3743100 
3743000 
3743100 
3743000 
3743100 
3743000 
3743200 
3743300 
3743200 
3743100 
3743000 


456900 
457000 
457100 
457000 
456300 
456000 
455700 
455600 
455500 
455400 
455300 
455200 
455100 
455000 
455100 
455200 
455300 
455400 
455500 
455600 
455700 
455800 
455900 
456000 
456100 
456200 
456300 
456400 
456500 
456600 
456700 
456800 
456900 
457100 
457200 
457400 
457700 
457600 
457500 
457400 
457300 
457200 
457100 
457200 
457300 
457400 
457300 
457400 
457500 
457600 
458100 
458200 
458400 
458500 
458400 
458500 
458700 
458800 
459000 
459200 
459400 
459500 
459700 
459800 
460000 
460100 
460200 
460300 


,  3738800: 
,  3739100 
,  3739600 
,  3739900 
,  3740000 
,  3739900 
, 3739800 
, 3739700 
, 3739900 
, 3740100 
,  3740300 
,  3740600 
,  3741000 
, 3741500 
, 3743400 
, 3743800 
. 3744200 
. 3744400 
. 3744600 
, 3744900 
, 3745000 
, 3745200 
, 3745300 
, 3745500 
,  3745600 
,  3745700 
, 3745800 
,  3745900 
, 3746000 
, 3746100 
, 3746200 
, 3746100 
, 3746000 
, 3745900 
,  3745800 
,  3745700 
,  3745800 
,  3745700 
, 3745600 
,  3745400 
,  3745300 
,  3745100 
, 3745000 
, 3744600 
, 3744500 
, 3744400 
, 3744300 
, 3743700 
, 3743300 
, 3743200 
, 3743100 
, 3743300 
, 3743700 
, 3743500 
,  3743300 
.  3743200 
,  3743000 
,  3743100 
, 3743000 
, 3743100 
, 3743000 
, 3748100 
, 3743000 
, 3743200 
. 3743300 
, 3743200 
, 3743100 
, 3743000 


456900, 
457000, 
457100, 
457000, 
456300, 
456000, 
455700, 
455600, 
455500, 
455400, 
455300. 
455200. 
455100, 
455000, 
455100, 
455200, 
455300, 
455400, 
455500, 
455600, 
455700, 
455800, 
455900. 
456000. 
456100. 
456200. 
456300. 
456400. 
456500, 
456600, 
456700, 
456800, 
456900, 
457100, 
457200, 
457400, 
457700, 
457600, 
457500, 
457400, 
457300, 
457200, 
457100, 
457200, 
457300, 
457400, 
457300, 
457400, 
457500, 
457600, 
458100, 
458200, 
458400, 
458500, 
458400, 
458500, 
458700, 
458800, 
459000. 
459200, 
459400. 
459500. 
459700. 
459800, 
460000. 
460100, 
460200, 
460300, 
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3742400;  460200.  3742400;  460200,  461600,  3740900 

3742200;  460400,  3742200;  460400,  461500,  3740700 

3742300;  460500,  3742300;  460500.  461600,  3740800 

3742500;  460600.  3742500;  460600,  461900,  3740600 

3742600;  460700,  3742600;  460700,  461800,  3740200 

3742900;  460800,  3742900;  460800.  461900,  3740300 

3742800;  460900,  3742800;  460900,  462100,  3740400 

3742900; 461000,  3742900;  461000,  462200. 3740500 

3742800;  461300.  3742800;  461300,  462300,  3740600 

3742900; 461400, 3742900; 461400,  462600,  3740500 

3743000;  461800.  3743000;  461800,  462700,  3740600 

3743100; 461900, 3743100;  461900,  462800,  3740300 

3743000;  462100,  3743000;  462100,  462900,  3740000 

3743100;  462700,  3743100;  462700,  463000,  3739800 

3743300; 462900,  3743300;  462900,  462600,  3739500 

3743400; 463000,  3743400;  463000,  462500,  3739300 

3743600;  463100,  3743600;  463100,  462300,  3739200 

3743500;  463200,  3743500;  463200,  462200,  3739100 

3743600;  463300,  3743600;  463300,  465000,  3737400 

3743700; 463500,  3743700;  463500,  465600,  3737300 

3743800;  463700,  3743800;  463700,  465700,  3737000 

3743900;  463800,  3743900;  463800,  466100,  3736900 

3744000;  463900, 3744000;  463900,  466600,  3736800 

3744100;  464600.  3744100;  464600.  466900,  3737100 

3744000;  464700,  3744000;  464700,  467000,  3737200 

3744200;  464500, 3744200;  464500.  467300,  3737500 

3744300; 464300, 3744300;  464300,  467900,  3737600 

3744400;  464200,  3744400;  464200,  468100,  3738500 

3744300; 463600,  3744300;  463600,  468200, 3738800 

3744200;  463400, 3744200;  463400,  468100,  3738900 

3744100;  463300,  3744100;  463300,  467900,  3738200 

3744000;  463200,  3744000;  463200,  467800,  3738300 

3744100;  462900,  3744100;  462900,  467500,  3738600 

3744000;  462800, 3744000;  462800,  467200,  3738700 

3743900;  462700,  3743900;  462700,  467100,  3738900 

3743800;  462600,  3743800;  462600,  467300,  3739400 

3744000;  462500,  3744000;  462500,  467000,  3739800 

3743900;  462200,  3743900;  462200,  466600,  3739600 

3744000;  462100,  3744000;  462100,  466500,  3739500 

3743900;  462000,  3743900;  462000.  466100.  3741400 

3744000;  461900.  3744000;  461900.  465700.  3741800 

3744100;  461800,  3744100;  461800,  465600,  3741900 

3744300;  461700,  3744300;  461700,  465400,  3741800 

3744500;  461600, 3744500;  461600,  465000,  3742000 

3744600;  461500.  3744600;  461500.  464900.  3742200 

3744700; 461400, 3744700;  461400,  464800,  3741900 

3744600;  461300, 3744600;  461300,  464700,  3741800 

3744700;  461200,  3744700;  461200,  464500,  3741700 

3745100;  461400,  3745100;  461400,  464400,  3741800 

3745200;  461700,  3745200;  461700,  464300,  3742000 

3745300; 462000,  3745300;  462000,  464400,  3742400 

3745400; 462100.  3745400;  462100.  464300.  3742900 

3745700;  462000.  3745700;  462000.  464100.  3743100 

3745800;  461500.  3745800;  461500.  464000. 3743000 

3746000:  461800.  3746000;  461800.  463800,  3742800 

3746200;  462200.  3746200;  462200.  463600,  3742600 

3746400;  462800,  3746400;  462800,  462800,  3742400 

3746700;  excluding  land  bounded  by  462900,  3742100 

465100,  3742600;  465000,  3742600;  462700,  3742300 

465000,  3742500;  465100,  3742500;  462600,  3742400 

465100,  3742600;  land  bounded  by  462200,  3742200 

461700,  3741800;'461800,  3741800;  461900.  3742100 

461800.  3741700;  462000.  3741700;  461700,  3741800 

462000.  3741400;  461900.  3741400;  461700,  3741800 

461900,  3741300;  461800,  3741300;  461600,  3741700 

461800,  3741400;  461500,  3741400;  461700,  3741800 

461500,  3741300;  461700,  3741300;  465100,  3742600 

461700,  3741100;  461600,  3741100;  465200,  3742700 


461500,  3740900 
461600,  3740700 
461900,  3740800 
461800, 3740600 
461900,  3740200 
462100,  3740300 
462200,  3740400 
462300, 3740500 
462600,  3740600 
462700,  3740500; 
462800, 3740600 
462900, 3740300 
463000,  3740000 
462600,  3739800 
462500,  3739500 
462300,  3739300 
462200,  3739200 
465000, 3739100 
465600, 3737400 
465700.  3737300; 
466100.  3737000 
466600. 3736900 
466900. 3736800 
467000.  3737100 
467300, 3737200 
467900,  3737500 
468100,  3737600 
468200,  3738500 
468100, 3738800 
467900,  3738900 
467800, 3738200; 
467500. 3738300 
467200.  3738600 
467100, 3738700 
467300, 3738900 
467000,  3739400 
466600,  3739800 
466500, 3739600 
466100,  3739500 
465700,  3741400 
465600,  3741800 
465400,  3741900; 
465000,  3741800 
464900,  3742000 
464800,  3742200 
464700,  3741900 
464500,  3741800 
464400.3741700 
464300,  3741800 
464400,  3742000 
464300,  3742400 
464100,  3742900 
464000.  3743100 
463800. 3743000 
463600,  3742800 
462800.  3742600 
462900,  3742400 
462700, 3742100 
462600,  3742300 
462200, 3742400 
461900,  3742200 
461700,  3742100 
land  bounded  by 
461600,  3741800; 
461700,3741700; 
land  bounded  by 
465200,  3742600; 
465300.  3742700; 


465300,  3743000 
465100,  3743200 
465000,  3742800 
465100,  3742600 
466200,  3743300 
466300,  3743100 
466400,  3743200 
466200, 3743300 
460700,  3742100 
461300,  3741700; 
461200,  3741800 
461000,  3742000 
460700,  3742100 
465800,  3742000 
466000,  3741900 
465800,  3742000 
469100,  3741400 
468900, 3741000 
469100,  3740900 
468900,  3740600 
468700,  3740200 
468600, 3739800 
469300,  3739700 
469400,  3739900 
469100.  3741400 
466600,  3740800 
466800,  3740100 
466900,  3740500 
466600, 3740800 
467000, 3740000 
467300, 3739900 
467000.  3740000 
468200,  3739800 
468300,  3739500 
468400,  3739600 
468200,  3739800 
469500. 3739800 
469700,  3739200 
469600,  3739300 
469700,  3739500 
469500, 3739800 
469900,  3738700 
470000,  3738500 
469900,  3738700 
469400,  3738500 
469700, 3738400 
469400,  3738500 
468300,  3737600 
468800,  3737400 
468900,  3737200 
469600,  3737000 
469300,  3737200 
468600, 3737500 
468300,  3737600 
463600,  3737400; 
463700,  3737300 
463000, 3736900 
463200,  3736800 
463000,  3736200 
462800,  3736300 
462500.  3736200 
462600.  3735900 
463200, 3736100 
463300,  3735800 
463500, 3735900 
463700, 3736300 
463900,  3736500; 
464000,  3736700 


465100,  3743000; 
465000,  3743200; 
465100,  3742800; 
land  bounded  by 
466200,  3743100; 
466300,  3743200; 
466400,  3743300; 
land  bounded  by 
460700,  3741700; 
461300, 3741800; 
461200,  3742000; 
461000, 3742100; 
land  bounded  by 
465800, 3741900; 
466000, 3742000; 
land  bounded  by 
469100,  3741000; 
468900,  3740900; 
469100, 3740600; 
468900, 3740200; 
468700,  3739800; 
468600,  3739700; 
469300,  3739900; 
469400,  3741400; 
land  bounded  by 
466600,  3740100; 
466800,  3740500; 
466900,  3740800; 
land  bounded  by 
467000,  3739900; 
467300,  3740000; 
land  bounded  by 
468200, 3739500; 
468300,  3739600; 
468400,  3739800; 
land  bounded  by 
469500,  3739200; 
469700,  3739300; 
469600,  3739500; 
469700,  3739800; 
land  bounded  by 
469900,  3738500; 
470000, 3738700; 
land  bounded  by 
469400,  3738400; 
469700,  3738500; 
land  bounded  by 
468300, 3737400; 
468800,  3737200; 
468900,  3737000; 
469600,  3737200; 
469300, 3737500; 
468600,  3737600; 
and  land  bounded  by 
463600,  3737300; 
463700,  3736900; 
463000, 3736800; 
463200,  3736200; 
463000,  3736300; 
462800,  3736200; 
462500,  3735900; 
462600,  3736100; 
463200, 3735800; 
463300,  3735900; 
463500, 3736300; 
463700, 3736500; 
463900.  3736700; 
464000,  3737000; 
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464100,  3737000;  464100,  3737300; 
463800,  3737300;  463800,  3737400; 
463600,  3737400. 

■UMO  COOe  4310-M-P 
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464100,  3737000;  464100,  3737300; 
463800,  3737300;  463800.  3737400: 
463600.  3737400. 

BILLING  CODE  4310-55-P 
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Map  Unit  2:  Southwest  Riverside, 
Riverside  County,  California.  From 
uses  1:24,000  quadrangle  maps 
Romoland.  Winchester,  Hemet, 
Blackburn  Cannon,  Murrieta,  Bachelor 
Mountain,  Sage,  Cahuilla  Moimtain, 
Anza,  Pechanga,  Vail  Lake,  Aguanga, 
Beauty  Mountain,  and  Palomar ' 
Observatory,  land  bounded  by  the 
following  UTM  NAD27  coordinates  (E, 
N):  495500,  3712300;  495500, 3712200; 
495100,  3712200;  495100,  3712100; 
494800,  3712100;  494800.  3712000; 
495300, 3712000;  495300,  3711900; 
495400, 3711900;  495400,  3711800; 
495500,  3711800;  495500,  3711700; 
495600, 3711700;  495600,  3711800; 
495900, 3711800;  495900,  3712100; 
496000, 3712100;  496000,  3712200; 
496100.  3712200;  496100,  3712100; 
496200,  3712100;  496200,  3711900; 
496100, 3711900;  496100,  3711700; 
496000,  3711700;  496000.  3711500; 
495700.  3711500;  495700.  3711400; 
495400,  3711400;  495400,  3711300; 
495300,  3711300;  495300,  3711600; 
495100,  3711600;  495100.  3711500; 
494900,  3711500;  494900,  3711400; 
494800, 3711400;  494800,  3711300; 
494700,  3711300;  494700,  3711200; 
494600,  3711200;  494600,  3711300; 
494500,  3711300;  494500,  3711200; 
494400.  3711200;  494400,  3711300; 
494300,  3711300;  494300,  3711400; 
494000, 3711400;  494000.  3711500; 
493900. 3711500;  493900,  3711700; 
493700,  3711700;  493700,  3711800; 
493600, 3711800;  493600,  3711900; 
493400, 3711900;  493400,  3712000; 
493100, 3712000;  493100,  3711900; 
492900,  3711900;  492900,  3711800; 
492800, 3711800;  492800,  3712000; 
492900,  3712000;  492900,  3712100; 
492600,  3712100;  492600,  3712000; 
492500,  3712000;  492500,  3712300; 
492400,  3712300;  492400,  3712400; 
492300,  3712400;  492300,  3712500; 
492200, 3712500;  492200,  3712600; 
491800,  3712600;  491800,  3712400; 
491300, 3712400;  491300,  3712200; 
491100, 3712200;  491100,  3712100; 
491000, 3712100;  491000,  3712000; 
490900,  3712000;  490900,  3711900; 
490600, 3711900;  490600,  3712600; 
490700,  3712600;  490700,  3713100; 
490800,  3713100;  490800,  3713300; 
490900, 3713300;  490900,  3713500; 
491000,  3713500;  491000,  3713700; 
491100,  3713700;  491100.  3713900; 
491200, 3713900;  491200.  3714100; 
490600,  3714100;  490600,  3714900; 
489900.  3714900;  489900,  3714100; 
489200,  3714100;  489200,  3712000; 
488800,  3712000;  488800,  3712500; 
488700,  3712500;  488700.  3712600; 
488600,  3712600;  488600,  3713100; 
488400,  3713100;  488400,  3712900; 
488200, 3712900;  488200,  3712800; 


488100.  3712800;  488100,  3712700; 
488200, 3712700;  488200.  3712500; 
487600,  3712500;  487600,  3712300; 
487500.  3712300;  487500.  3712000 
487600,  3712000;  487600,  3711900 
487700,  3711900;  487700,  3711800 
487900, 3711800;  487900,  3711700 
488000,  3711700;  488000,  371160O 
488100,  3711600;  488100,  3711500; 
488200, 3711500;  488200,  3711400; 
488100, 3711400;  488100.  3711300 
488000. 3711300;  488000,  3711200 
487900,  3711200;  487900,  3711000 
487700, 3711000;  487700,  3710900 
487400, 3710900;  487400,  3711000 
487200, 3711000;  487200,  3711100 
487100, 3711100;  487100,  3711200; 
486900,  3711200;  486900,  3711300; 
486600, 3711300;  486600.  3711200 
486500, 3711200;  486500,  3711100 
486400,  3711100;  486400.  3711000 
486300,  3711000;  486300,  3710900 
486200, 3710900;  486200,  3710800 
486100,  3710800;  486100,  3710600 
486000,  3710600;  486000,  3710400 
485900,  3710400;  485900,  3710200 
485800, 3710200;  485800,  3710100 
485700,  3710100;  485700,  3709900; 
485600,  3709900:  485600,  3709800 
485500,  3709800;  485500,  3709900 
485400, 3709900;  485400.  3710000 
485100,  3710000;  485100,  3709900 
485000,  3709900;  485000,  3709800 
484900,  3709800;  484900,  3709700 
485000, 3709700;  485000,  3709500 
485100, 3709500;  485100,  3709400 
485000.  3709400;  485000,  3709300 
484900,  3709300;  484900,  3709400; 
484800, 3709400;  484800,  3709500; 
484700, 3709500;  484700,  3709700; 
484600, 3709700;  484600,  3709900; 
484500.  3709900;  484500. 3710000 
484400.  3710000;  484400,  3710200 
484300,  3710200;  484300,  3710400 
484200,  3710400;  484200,  3710500 
484100.  3710500;  484100,  3710700 
484000, 3710700;  484000,  3710900 
483900,  3710900;  483900,  3711000 
483800, 3711000;  483800,  3711200 
483700, 3711200;  483700, 3711400 
483600.  3711400;  483600.  3711600 
483500, 3711600;  483500.  3711700 
483400.  3711700;  483400,  3711900 
483300. 3711900;  483300,  3712200; 
483400, 3712200;  483400,  3712300 
483500, 3712300; 483500,  3712400 
483600.  3712400;  483600,  3712500 
483800,  3712500;  483800,  3712600 
483900.  3712600;  483900,  3712800 
484200,  3712800;  484200,  3712700 
484400, 3712700;  484400.  3712600 
484700. 3712600;  484700.  3712700 
484800. 3712700;  484800,  3712800 
485000,  3712800;  485000,  3712900 
484900,  3712900;  484900,  3713100 
485000,  3713100;  485000,  3713900 
484800.  3713900;  484800.  3714100 
484700,  3714100;  484700.  3714500 


484300,  3714500;  484300,  3714800; 
484200, 3714800;  484200,  3715100 
484100,  3715100;  484100,  3715400 
484000,  3715400;  484000.  3715300 
483800. 3715300;  483800,  3715100 
483600,  3715100;  483600,  3715300 
483700,  3715300;  483700,  3715400 
483600,  3715400;  483600,  3715500 
483500, 3715500;  483500.  3715400 
483400.  3715400;  483400,  3715800 
483500,  3715800;  483500,  3716000 
483600,  3716000;  483600,  3716100 
483800,  3716100;  483800,  3715900 
483900.  3715900;  483900,  3715800 
484100,  3715800;  484100,  3716700 
484400,  3716700;  484400,  3716600 
484600,  3716600;  484600.  3716500 
484800. 3716500;  484800.  3716700 
484900.  3716700;  484900,  3717300 
483900,  3717300;  483900,  3717400; 
484000,  3717400;  484000,  3717500 
483900,  3717500;  483900,  3717600 
484000, 3717600;  484000,  3717800 
484100, 3717800;  484100,  3718300 
484200,  3718300;  484200,  3721200 
484300,  3721200;  484300,  3721300 
484500,  3721300;  484500,  3721400 
484600, 3721400;  484600,  3721500 
485700, 3721500;  485700,  3722200 
486600, 3722200;  486600,  3722100 
487100, 3722100;  487100,  3722000 
487400, 3722000;  487400,  3721900 
487500, 3721900;  487500.  3721700 
487400, 3721700;  487400.  3721600 
487600, 3721600;  487600,  3722200 
488400. 3722200;  488400.  3722100 
488500.  3722100;  488500.  3721900 
488400,  3721900;  488400,  3721800 
488300, 3721800;  488300,  3721700 
488600, 3721700;  488600,  3721500 
488700, 3721500;  488700,  3720700 
489000. 3720700;  489000.  3721500 
489400, 3721500;  489400,  3721700 
489800, 3721700;  489800,  3722200 
492100,  3722200;  492100,  3722300 
492400,  3722300;  492400,  3722700 
492500, 3722700;  492500,  3722800 
492800, 3722800;  492800,  3722900 
493200, 3722900;  493200,  3723000 
493700, 3723000;  493700.  3723100 
494300, 3723100;  494300,  3723200 
495500,  3723200;  495500,  3723100 
496100,  3723100;  496100,  3723000 
496400,  3723000;  496400,  3722900 
496700,  3722900;  496700,  3722800 
496900,  3722800;  496900,  3722700 
497700, 3722700;  497700,  3722600 
498000, 3722600;  498000,  3722500 
498400,  3722500;  498400,  3722400; 
498600.  3722400;  498600,  3722300 
498800,  3722300;  498800,  3722200 
499000,  3722200;  499000,  3722100 
499300, 3722100;  499300,  3722000 
499700,  3722000;  499700,  3721900 
500000,  3721900;  500000,  3721800 
500200,  3721800;  500200,  3721700 
500500, 3721700;  500500,  3721600 
500700,  3721600;  500700,  3721500 
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500900.  3721500;  500900,  3721400 

511100.  3730300;  511100.  3730100; 

510200,  3718400;  510200.  3718300; 

1501000,  3721400 

501000.  3721300 

511200.  3730100 

511200,  3730000; 

510300,  3718300 

510300,  3717900: 

501100,  3721300 

501100.  3721200 

511400,  3730000 

511400,  3729900; 

510400,  3717900 

510400,  3717400; 

501300.  3721200 

501300.  3721100 

511500,  3729900 

511500, 3729800; 

510500, 3717400 

510500,  3717100; 

501400,  3721100 

501400.  3721000 

511600,  3729800 

511600, 3729700; 

510600,  3717100 

510600,  3717000; 

501500.  3721000 

501500, 3720900 

512000.  3729700 

512000,  3729600; 

510800,  3717000 

510800,  3716900; 

501600.  3720900 

501600,  3720800 

512300.  3729600 

512300,  3729500; 

510900,  3716900 

510900,  3716800; 

501700,  3720800 

501700,  3720700 

512500,  3729500 

512500,  3729400; 

511000,  3716800 

511000.  3716700; 

501800,  3720700 

501800,  3720600 

512600,  3729400 

512600, 3729300; 

511100,  3716700 

511100.  3716600; 

501900,  3720600 

501900,  3720500 

512700,  3729300 

512700,  3729200; 

511200,  3716600 

511200.  3716500; 

502000,  3720500 

502000,  3720400 

512900,  3729200 

512900,  3729100; 

511300.  3716500 

511300,  3716400; 

502100,  3720400 

502100,  3720300 

513000,  3729100 

513000,  3729000; 

511400, 3716400 

511400,  3716300; 

502300,  3720300 

502300,  3720400 

513200,  3729000 

513200,  3728900; 

511500,  3716300 

511500,  3716200; 

502400.  3720400 

502400,  3720500 

513300,  3728900 

513300, 3728800; 

511600,  3716200 

511600,  3716100; 

502500.  3720500 

502500,  3720600 

513500,  3728800 

513500,  3728700; 

511700.  3716100 

511700,  3715900; 

502700,  3720600 

502700.  3720700 

513600,  3728700 

513600,  3728500; 

511800,  3715900 

511800.  3715800; 

502800.  3720700 

502800.  3720800 

513700.  3728500 

513700,  3728400; 

511900,3715800 

511900.  3715600; 

502900.  3720800 

502900.  3720900 

513800.  3728400 

513800,  3728300; 

512000, 3715600 

512000,  3715400; 

503100.  3720900 

503100,  3721000 

513900,  3728300 

513900,  3728100; 

512100,  3715400 

512100,  3715200; 

503300,  3721000 

503300,  3721100 

514000,  3728100 

514000,  3728000; 

512200,  3715200 

512200,  3715000; 

503500,  3721100 

503500, 3721200- 

514100,  3728000 

514100,  3727800; 

512300,  3715000 

512300, 3714800; 

503700,  3721200, 

503700,  3721300 

514200, 3727800 

514200,  3727600; 

512400,  3714800 

512400,  3714400: 

504100.  3721300 

504100,  3721400 

514300.  3727600 

514300,  3727500; 

512500,  3714400 

512500,  3714200; 

504400.  3721400 

504400,  3721500- 

514400.  3727500 

514400,  3727400; 

512900.  3714200 

512900,  3714100; 

505200,  3721500 

505200,  3721600 

514600.  3727400 

514600,  3727300; 

513600.  3714100 

513600,  3714000: 

505800.  3721600 

505800,  3721500; 

514700. 3727300 

514700,  3727000; 

514000, 3714000 

514000,  3713900: 

505900.  3721500 

505900.  3721700 

514800.  3727000 

514800,  3726800; 

514300.  3713900 

514300,  3713800; 

505800,  3721700 

505800.  3721800 

514700. 3726800 

514700,  3726700; 

514500,  3713800 

514500,  3713700; 

505900,  3721800 

505900.  3722300 

514600.  3726700 

514600,  3726400; 

514700. 3713700 

514700,  3713600: 

506000,  3722300 

506000.  3722400 

514500.  3726400 

514500,  3726200; 

514900,  3713600 

514900, 3713500: 

506100,  3722400 

506100.  3722600 

514400.  3726200 

514400,  3726000; 

515100,  3713500 

515100,  3713400: 

506000.  3722600 

506000.  3722800 

514300,  3726000 

514300,  3725400; 

515200.  3713400 

515200,  3713300: 

506100.  3722800 

506100.  3722900 

514400,  3725400 

514400,  3724400; 

515400,  3713300 

515400,  3713200: 

506000.  3722900 

506000.  3723200 

514500,  3724400 

514500,  3724100; 

515500,  3713200 

515500.  3713100; 

505900,  3723200 

505900.  3723300 

514600,  3724100 

514600,  3724000; 

515600,  3713100 

515600.  3712500; 

506000.  3723300 

506000,  3723500 

514700,  3724000 

514700, 3723700; 

515500,  3712500 

515500. 3712200: 

505900.  3723500 

505900,  3724000 

514600,  3723700 

514600,  3723500; 

515400,  3712200 

515400.  3711900; 

506000.  3724000 

506000,  3724200 

514500,  3723500 

514500,  3723300; 

515300,  3711900 

515300.  3711700; 

505900.  3724200 

505900,  3724300 

514400,  3723300 

514400, 3723200; 

515200,  3711700 

515200.  3711600; 

505600,  3724300 

505600,  3724800 

514300.  3723200 

514300,  3723100; 

515100,  3711600 

515100,  3711500; 

506000,  3724800 

506000,  3725100 

514400,  3723100 

514400.  3722700; 

514900,  3711500 

514900,  3711100; 

505900,  3725100 

505900,  3725600 

514200.  3722700 

514200.  3722600; 

514800,  3711100 

514800,  3710900; 

506300,  3725600 

506300,  3725500 

514100.  3722600 

514100,  3722500; 

514700,  3710900 

514700,  3710800: 

506700.  3725500 

506700,  3725900 

513900.  3722500 

513900,  3722400; 

514600,  3710800 

514600,  3710700; 

506600.  3725900 

506600,  3728100 

513700.  3722400 

513700,  3722300; 

514500,  3710700 

514500, 3710500: 

506700.  3728100 

506700,  3728400 

513500.  3722300 

513500,  3722200: 

514300,  3710500 

514300,  3710400: 

506800.  3728400 

506800,  3728800 

513300,  3722200 

513300,  3722100: 

514400, 3710400 

514400, 3710300; 

506900.  3728800 

506900,  3729000 

513100,  3722100 

513100,  3722000; 

514700,  3710300 

514700,  3710200: 

507000.  3729000 

507000,  3729300 

512700,  3722000 

512700,  3721900; 

514900,  3710200 

514900,  3710100: 

507100.  3729300 

507100, 3729500 

512600,  3721900 

512600,  3721800; 

515100.  3710100 

515100, 3710000; 

507600,  3729500 

507600,  3729400 

512500, 3721800 

512500,  3721100; 

515300,  3710000 

515300,  3709600: 

508000,3729400 

508000,  3729300 

512400,  3721100 

512400,  3720900; 

515500,  3709600 

515500,  3709500; 

508200,  3729300 

508200,  3729200 

512000.  3720900 

512000,  3720800; 

515800,  3709500 

515800,  3709300; 

508600,  3729200 

508600,  3729100 

512100, 3720800 

512100.  3720600; 

516700.  3709300 

516700,  3708500: 

508700,  3729100 

508700,  3729000 

512200, 3720600 

512200,  3720100: 

516600.  3708500 

516600,  3706400; 

509100,  3729000 

509100,  3729100 

512000,  3720100 

512000,  3720000: 

516700,  3706400 

516700,  3705900: 

509200,  3729100 

509200,  3729300 

511800,  3720000 

511800,  3719600: 

516800,  3705900 

,  516800,  3705700; 

509300.  3729300 

509300,  3729400 

511700, 3719600 

511700,  3719500: 

516900.  3705700 

516900,  3705600; 

509400,  3729400 

509400,  3729500 

511400,  3719500 

511400,  3719300; 

517000.  3705600 

517000.  3705300; 

509500,  3729500 

509500,  3729600 

511300,  3719300 

511300, 3718900; 

516900,  3705300 

516900.  3705200; 

509700,  3729600 

509700.  3729700 

511200,  3718900 

511200,  3718800; 

517000,  3705200 

517000.  3704900: 

509900,  3729700 

509900,  3729800 

511100,  3718800 

511100,  3718700; 

517300.  3704900 

517300,  3704800; 

510000,  3729800 

510000,  3729900 

511000,  3718700 

511000.  3718600; 

518100. 3704800 

518100,  3705000; 

510300,  3729900 

, 510300,  3730000 

510900,  3718600 

510900,  3718400: 

518300, 3705000 

518300,  3705100; 

510600,  3730000 

510600.  3730100 

510600,  3718400 

510600,  3718500: 

518400,  3705100 

,  518400,  3705400; 

510700.  3730100 

, 510700, 3730000 

510500.  3718500 

510500,  3718600: 

518500,  3705400 

,  518500,  3705700; 

510600.  3730000 

. 510800,  3730200 

510400,  3718600 

510400,  3718500: 

518600,  3705700 

,  518600,  3706100; 

510900.  3730200 

, 510900.  3730300 

510300,  3718500 

, 510300,  3718400: 

518700,  3706100 

;  518700,  3706400: 

9500 
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518800, 

519000. 

519300, 

519800, 

519700. 

519800. 

520300. 

520400, 

520600, 

520800, 

521000, 

521600, 

521800. 

522000. 

522500, 

522900. 

523300. 

523600, 

523700, 

524000, 

525000, 

525100. 

525300, 

525600, 

525700, 

525800, 

526000, 

526100, 

526300, 

526400. 

526600, 

526700, 

527100, 

527800, 

527900, 

528600, 

528500. 

528400. 

528300. 

528400. 

528500. 

528600, 

528700. 

529400. 

529500. 

529700, 

529800, 

529900, 

530100. 

530200. 

530300, 

530500. 

530600, 

530800, 

530900, 

531000, 

531100, 

531300. 

532000, 

532200. 

532300. 

532400, 

532500, 

532600. 

532500. 

532600, 

532800, 

533000, 


3706400 

3706800 

3706700 

3706600 

3707700 

3709500 

3709600 

3709700 

3709800 

3709900 

3710000 

3710100 

3710200 

3710100 

3710200 

3710300 

3710400 

3710300 

3710100 

3710000 

3710100 

3710000 

3709900: 

3709800 

3709700 

3709600 

3709500 

3709400 

3709300 

3709200 

3709100; 

3708900 

3708700 

3708600 

3708700 

3708800 

3709200 

3709400 

3709700 

3710000 

3710100 

3710200 

3710300 

3710500 

3710400 

3710200 

3710100 

3710000 

3709900 

3709800 

3709700 

3709600 

3709500 

3709400 

3709200 

3709100 

3709000 

3708800 

3708900 

3708800 

3708700 

3708600 

3708400 

3708300 

3708000 

3707600 

3707400 

3707300 


518800,  3706800 
519000.  3706700 
519300. 3706600 
519800, 3707700 
519700, 3709500; 
519800. 3709600 
520300, 3709700 
520400,  3709800 
520600.  3709900: 
520800. 3710000 
521000.  3710100 
521600.  3710200 
521800,  3710100 
522000.  3710200 
522500.  3710300 
522900.  3710400: 
523300.  3710300; 
523600. 3710100 
523700, 3710000 
524000, 3710100; 
525000, 3710000; 
525100,  3709900 
525300, 3709800 
525600, 3709700 
525700,  3709600 
525800.  3709500 
526000, 3709400 
526100,  3709300; 
526300,  3709200 
526400,  3709100 
526600,  3708900 
526700,  3708700 
527100,  3708600 
527800,  3708700 
527900. 3708800 
528600,  3709200 
528500,  3709400 
528400.  3709700; 
528300,  3710000 
528400,  3710100 
528500,  3710200 
528600. 3710300 
528700. 3710500 
529400,  3710400 
529500,  3710200 
529700, 3710100 
529800, 3710000 
529900,  3709900 
530100,  3709800 
530200,  3709700 
530300,  3709600 
530500,  3709500 
530600,  3709400 
530800.  3709200 
530900,  3709100 
531000,  3709000 
531100,  3708800 
531300.  3708900 
532000.  3708800 
532200, 3708700 
532300, 3708600 
532400, 3708400; 
532500, 3708300 
532600,  3708000 
532500,  3707600 
532600,  3707400 
532800.  3707300 
533000.  3707100 


533100, 
533200, 
533300, 
533400, 
533500, 
531000, 
531100, 
531200, 
531700, 
531800, 
532000. 
532100, 
532200, 
532300, 
532500, 
532600, 
531900, 
531300, 
530800, 
530300. 
529700. 
529600, 
528900, 
528600, 
528200. 
528000, 
527800, 
527600, 
527400, 
527300, 
527200, 
526900. 
526700, 
526600, 
526400, 
526000, 
525700, 
525200, 
525100, 
524700, 
524400, 
524100, 
524000, 
523900, 
523800, 
523700, 
523600, 
523500, 
523200. 
523000. 
522900, 
522800, 
522700, 
522600, 
522500, 
522400, 
522300, 
522200, 
522100. 
522000. 
521900. 
521800, 
521700, 
521600, 
521500, 
521400, 
521300, 
521200, 


3707100; 

3706800 

3706700 

3706600 

3706500 

3706200 

3705700 

3705100 

3705000 

3703600 

3703400 

3703300 

3703200 

3702900 

3702600 

3700000 

3697800 

3697900 

3698000 

3697900 

3698000 

3697900 

3697600 

3697700 

3697800 

3697900 

3698000 

3698100 

3698200 

3698100; 

3698200 

3698000 

3697800 

3697400 

3697200 

3697000 

3697100 

3697000 

3697100; 

3697300 

3697400 

3697500 

3697300 

3697200 

3697000 

3696700 

3696500 

3696300 

3696200 

3696300 

3694700 

3694400 

3694000 

3693800 

3693600 

3693300 

3693200 

3693000 

3692900 

3692700 

3692600 

3692500 

3692400 

3692300 

3692200 

3692100 

3692000 

3691900 


533100, 
533200, 
533300, 
533400. 
533500, 
531000. 
531100. 
531200, 
531700, 
531800, 
532000. 
532100. 
532200. 
532300, 
532500, 
532600. 
531900. 
531300. 
530800, 
530300, 
529700. 
529600. 
528900, 
528600, 
528200, 
528000, 
527800. 
527600. 
527400, 
527300, 
527200, 
526900, 
526700, 
526600, 
526400, 
526000, 
525700. 
525200. 
525100, 
524700, 
524400, 
524100, 
524000. 
523900, 
523800, 
523700. 
523600. 
523500. 
523200. 
523000. 
522900. 
522800. 
522700. 
522600. 
522500. 
522400, 
522300, 
522200, 
522100. 
522000, 
521900, 
521800, 
521700. 
521600. 
521500. 
521400. 
521300, 
521200, 


3706800; 

3706700 

3706600 

3706500 

3706200 

3705700 

3705100 

3705000 

3703600 

3703400; 

3703300; 

3703200 

3702900 

3702600 

3700000 

3697800 

3697900 

3698000 

3697900 

3698000 

3697900 

3697600 

3697700 

3697800 

3697900 

3698000 

3698100 

3698200 

3698100 

3698200; 

3698000; 

3697800; 

3697400; 

3697200 

3697000 

3697100 

3697000 

3697100 

3697300: 

3697400 

3697500 

3697300 

3697200; 

3697000; 

3696700 

3696500; 

3696300; 

3696200; 

3696300; 

3694700; 

3694400; 

3694000; 

3693800; 

3693600; 

3693300; 

3693200 

3693000 

3692900 

3692700 

3692600; 

3692500 

3692400; 

3692300: 

3692200; 

3692100; 

3692000 

3691900 

3691800 


521000, 
520800, 
520600, 
520500, 
519800, 
519000, 
518200, 
518300, 
517400, 
515900. 
514200. 
514000. 
513400, 
514000, 
513900, 
514000, 
513400, 
513300, 
513200, 
513400, 
513500. 
513600. 
513900. 
514000, 
513900, 
513800. 
513500. 
513400. 
513500, 
513700, 
513600, 
513700, 
513800, 
513600, 
513500, 
513600, 
513400, 
513300. 
513400. 
513200, 
513300, 
513400, 
513300, 
513200, 
513000, 
512800. 
512500, 
512300. 
512100. 
512200. 
511900. 
512100. 
512500, 
511800, 
511600, 
511100, 
511000, 
510700, 
510600, 
510700, 
510800, 
510900, 
510800, 
510700, 
510600, 
510500. 
510400. 
510300, 


3691800 

3691700 

3691600 

3692400 

3692300 

3693000 

3693800 

3694500 

3694600 

3695300 

3696100; 

3696900 

3696800 

3698500 

3698600 

3698700 

3698800 

3699000 

3699200 

3699500 

3699400 

3699300 

3699200; 

3699300 

3699600 

3699700; 

3699800 

3699900 

3700000 

3700100 

3700300 

3700500 

3700600 

3701000; 

3701200 

3701600 

3702400 

3702000 

3701900 

3701700 

3701500 

3701100 

3700400 

3700300 

3699900 

3700000 

3700100; 

3700200 

3700300 

3700600; 

3700700; 

3700900; 

3701000 

3701200 

3700200 

3700400 

3700200 

3700300 

3700400 

3700500 

3700600 

3700700 

3701000; 

3701100; 

3701200 

3701100 

3701000 

3701100 


521000, 
520800, 
520600, 
520500, 
519800, 
519000, 
518200, 
518300, 
517400, 
515900, 
514200, 
514000, 
513400, 
514000, 
513900, 
514000, 
513400, 
513300, 
513200. 
513400. 
513500. 
513600, 
513900, 
514000. 
513900. 
513800, 
513500, 
513400, 
513500, 
513700. 
513600, 
513700, 
513800, 
513600, 
513500. 
513600. 
513400. 
513300, 
513400, 
513200, 
513300, 
513400. 
513300, 
513200, 
513000, 
512800, 
512500, 
512300, 
512100, 
512200, 
511900, 
512100, 
512500, 
511800, 
511600, 
511100, 
511000, 
510700, 
510600, 
510700, 
510800, 
510900, 
510800, 
510700, 
510600, 
510500, 
510400, 
510300, 


3691700 
■3691600 
3692400 
3692300 
3693000 
3693800 
3694500 
3694600 
3695300 
3696100 
3696900 
3696800 
3698500; 
3698600 
3698700 
3698800 
3699000 
3699200 
3699500 
3699400 
3699300 
3699200 
3699300 
3699600 
3699700 
3699800 
3699900 
3700000 
3700100 
3700300 
3700500 
3700600 
3701000 
3701200 
3701600 
3702400 
3702000 
3701900 
3701700 
3701500 
3701100 
3700400 
3700300 
3699900 
3700000 
3700100 
3700200 
3700300 
3700600 
3700700 
3700900 
3701000 
3701200 
3700200 
3700400 
3700200 
3700300 
3700400 
3700500 
3700600 
3700700 
3701000 
3701100; 
3701200 
3701100 
3701000 
3701100 
3701500 
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510400 
510200 
510100 
509800 
509500 
509400 
509300 
509200 
509100 
509000 
508600 
508500 
508300 
508200 
508100 
507700 
507600 
506900 
506500 
506300 
506200 
506300 
506200 
505900 
505600 
504900 
504300 
504200 
504100 
504000 
503900 
504200 
504400 
504500 
504600 
504700 
505000 
505200 
505300 
505600 
505800 
505900 
506000 
506300 
506200 
506000 
505800 
505700 
505600 
505500 
505400 
505300 
505200 
504800 
504700 
504600 
504500 
504400 
504300 
503400 
503300 
502900 
502400 
502200 
502100 
502000 
501900 
502000 


1,  3701500 

510400 

3701800; 

1,  3701800 

510200 

3701700; 

1,  3701700 

510100 

3701600; 

1,  3701600 

509800 

3701500; 

1,  3701500 

509500 

3701600; 

1.  3701600 

509400 

3701700; 

1.  3701700 

509300 

3701800; 

1,  3701800 

. 509200 

3701900; 

1.  3701900 

509100 

3702100; 

. 3702100 

509000 

3702000; 

1.  3702000 

508600 

3702100; 

. 3702100 

508500 

3702200; 

. 3702200 

508300 

3702500; 

. 3702500 

508200 

3702700; 

, 3702700 

508100 

3702600; 

. 3702600 

507700 

3702700; 

. 3702700 

507600 

3702800; 

, 3702800 

506900 

3702900; 

, 3702900 

506500 

3703000; 

, 3703000 

506300 

3703300; 

, 3703300 

506200 

3703400; 

, 3703400 

506300 

3703500; 

, 3703500 

506200 

3703600; 

, 3703600 

505900 

3703700; 

, 3703700 

505600 

3703600; 

, 3703600 

504900 

3703700; 

, 3703700 

504300 

3703800; 

, 3703800 

504200 

3704000; 

, 3704000 

504100 

3704700; 

, 3704700 

504000 

3704800; 

, 3704800 

503900 

3705000; 

. 3705000 

504200 

3705100; 

. 3705100 

504400 

3705200; 

. 3705200 

504500 

3705300; 

, 3705300 

504600 

3705400; 

, 3705400 

504700 

3705500; 

, 3705500 

505000 

3705600; 

, 3705600 

505200 

3705700; 

, 3705700 

505300 

3705800; 

, 3705800 

505600 

3705900; 

, 3705900 

505800 

3705600; 

, 3705600 

505900 

3705200; 

, 3705200 

506000 

3705100; 

, 3705100 

506300 

3705800; 

. 3705800 

506200 

3705900; 

, 3705900 

506000 

3706100; 

, 3706100 

505800 

3706200; 

. 3706200 

505700 

3706300; 

, 3706300 

505600 

3706200; 

, 3706200 

505500 

3706100; 

, 3706100 

505400 

3706000; 

, 3706000 

505300 

3705900; 

. 3705900 

505200 

3705800; 

, 3705800 

504800 

3705900; 

, 3705900 

504700 

3706200; 

, 3706200 

504600 

3706100; 

, 3706100 

504500 

3706000; 

, 3706000 

504400 

3705900; 

, 3705900 

504300 

3705800; 

, 3705800 

503400 

3705900; 

. 3705900 

503300 

3706000; 

, 3706000 

502900 

3706300; 

, 3706300 

502400 

3706200; 

, 3706200 

502200 

3705800; 

, 3705800 

502100 

3705500; 

, 3705500 

502000 

3705200; 

. 3705200 

501900 

3704900; 

, 3704900- 

502000 

3704600; 

502200 
502300 
502400 
502500 
502400 
502700 
502800 
503100 
503300 
503500 
503800 
503900 
504000 
504100 
504400 
504300 
504100 
504000 
503800 
503600 
503100 
502200 
501800 
501500 
500300 
499400 
499100 
498600 
498400 
498300 
498200 
498000 
497800 
497600 
497400 
497300 
497000 
496800 
496600 
496500 
496300 
496200 
496100 
496000 
495800 
495500 
495200 
495100 
495200 
495300 
495200 
495300 
495500 
495800 
495900 
495800 
495700 
495500 
495600 
495900 
495700 
495800 
496100 
496300 
496400 
496700 
496600 
496500 


. 3704600 
. 3704800 
. 3705100 
. 3705200 
. 3705400 
. 3705600 
, 3704900 
, 3704800 
, 3704700 
, 3704600 
, 3704500 
, 3703700 
.  3703600 
,  3703500 
, 3703400 
, 3703300 
, 3703200 
. 3703100 
. 3703000 
. 3702900 
. 3702800 
. 3702700 
. 3702800 
, 3702900 
. 3703000 
. 3703100 
. 3703200 
. 3703300 
. 3703400 
, 3703500 
. 3703600 
, 3703700 
, 3703800 
, 3703900 
, 3704000 
, 3704100 
, 3704200 
. 3704300 
. 3704400 
. 3704500 
. 3704600 
. 3704700 
. 3704800 
, 3704900 
, 3705000 
, 3705100 
,  3705200 
.  3705300 
. 3705700 
. 3705900 
. 3706500 
. 3706600 
, 3706900 
. 3707000 
, 3707100 
, 3707200 
. 3707300 
, 3707500 
. 3707800 
, 3708000 
, 3708100 
, 3708400 
. 3708500 
. 3708800 
. 3708700 
, 3708500 
, 3708400 
, 3708200 


502200, 
502300, 
502400, 
502500, 
502400, 
502700, 
502800, 
503100, 
503300, 
503500, 
503800, 
503900, 
504000, 
504100, 
504400, 
504300, 
504100. 
504000. 
503800, 
503600, 
503100, 
502200, 
501800, 
501500, 
500300, 
499400, 
499100, 
498600, 
498400, 
498300. 
498200, 
498000, 
497800, 
497600, 
497400, 
497300. 
497000, 
496800, 
496600. 
496500. 
496300. 
496200. 
496100. 
496000, 
495800, 
495500, 
495200, 
495100, 
495200, 
495300, 
495200, 
495300, 
495500, 
495800, 
495900, 
495800, 
495700, 
495500, 
495600, 
495900, 
495700. 
495800, 
496100. 
496300. 
496400. 
496700, 
496600. 
496500. 


3704800 
3705100 
3705200 
3705400 
3705600 
3704900 
3704800 
3704700 
3704600 
3704500 
3703700 
3703600 
3703500 
3703400 
3703300 
3703200 
3703100 
3703000 
3702900 
3702800 
3702700 
3702800 
3702900 
3703000 
3703100 
3703200 
3703300 
3703400 
3703500 
3703600 
3703700 
3703800 
3703900 
3704000 
3704100 
3704200 
3704300 
3704400 
3704500 
3704600 
3704700 
3704800 
3704900 
3705000 
3705100 
3705200 
3705300 
3705700 
3705900 
3706500 
3706600 
3706900 
3707000 
3707100 
3707200; 
3707300; 
3707500 
3707800 
3708000 
3708100 
3708400 
3708500 
3708800 
3708700 
3708500 
3708400 
3708200 
3708100 


496400 
496300 
496600 
496800 
497000 
497100 
496800 
497200 
497300 
497400 
497700 
497800 
497900 
498000 
498200 
498300 
498200 
498300 
498800 
499400 
499600 
499700 
499800 
500000 
500100 
500300 
500400 
500500 
500400 
500500 
501000 
501200 
501300 
501600 
501700 
503200 
503400 
503700 
503800 
504000 
504200 
504300 
504600 
504700 
504800 
505000 
505300 
505100 
504200 
504100 
503700 
503400 
503300 
502900 
502600 
502400 
501400 
501300 
501200 
501100 
501300 
501200 
500900 
500800 
500500 
500600 
500800 
500900 


.  3708100 
,  3708000 
, 3707700 
, 3707900 
, 3708000 
,  3707900 
,  3707800; 
. 3707500 
. 3707800 
,  3707700; 
. 3707800 
.  3707900 
,  3708000; 
. 3708100 
. 3708200 
. 3708300 
. 3708400 
.  3709200; 
.  3709500 
.  3709600 
, 3709500 
,3709400 
,  3709600; 
,  3709800 
,  3710000 
,  3710100; 
,  3710000 
,  3710200 
,  3710300 
,  3710500 
,  3710600 
, 3710700 
,  3710600 
,  3710500 
,  3710300 
,  3710600 
, 3710700 
, 3710800 
. 3710900 
, 3711000 
,3711100 
, 3711200 
, 3711300 
. 3711500 
.3711700 
.3711900 
, 3711800 
.3711900 
, 3712100 
. 3712200 
.  3712300 
.  3712400; 
. 3712500 
. 3712600 
, 3712700 
. 3712800 
. 3712900 
, 3713000 
, 3712900 
, 3712800 
, 3712600 
, 3712400 
,  3712300 
, 3712400 
, 3712500 
, 3712600 
. 3712800 
. 3712900 


496400, 
496300. 
496600. 
496800, 
497000, 
497100, 
496800, 
497200, 
497300, 
497400, 
497700. 
497800, 
497900, 
498000, 
498200, 
498300, 
498200, 
498300, 
498800, 
499400, 
499600, 
499700, 
499800, 
500000, 
500100, 
500300, 
500400, 
500500, 
500400. 
500500, 
501000, 
501200, 
501300, 
501600, 
501700, 
503200. 
503400, 
503700. 
503800. 
504000, 
504200. 
504300, 
504600, 
504700, 
504800, 
505000, 
505300, 
505100, 
504200, 
504100, 
503700, 
503400. 
503300, 
502900. 
502600. 
502400. 
501400. 
501300, 
501200. 
501100. 
501300. 
501200. 
500900, 
500800. 
500500. 
500600. 
500800, 
500900, 


3708000 
3707700 
3707900 
3708000 
3707900 
3707800 
3707500 
3707800 
3707700 
3707800 
3707900 
3708000 
3708100 
3708200 
3708300 
3708400 
3709200 
3709500; 
3709600 
3709500 
3709400: 
3709600; 
3709800; 
3710000 
3710100 
3710000 
3710200 
3710300 
3710500 
3710600 
3710700 
3710600 
3710500 
3710300 
3710600 
3710700 
3710800 
3710900 
3711000 
3711100 
3711200 
3711300 
3711500 
3711700 
3711900 
3711800 
3711900: 
3712100; 
3712200; 
3712300; 
3712400; 
3712500; 
3712600 
3712700 
3712800 
3712900; 
3713000 
3712900 
3712800 
3712600 
3712400 
3712300 
3712400 
3712500 
3712600 
3712800 
3712900 
3713700 
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501100. 
500900, 
500700, 
500600. 
500400, 
500300, 
500200, 
500500. 
501100, 
501200. 
501500, 
501700, 
501800, 
502000. 
502100. 
502200. 
502400. 
502900. 
503500, 
503600. 
503800. 
503700. 
503600. 
503900. 
503000, 
503100, 
503200. 
502800, 
501800, 
501700. 
501400, 
501500, 
501600, 
501500, 
501200, 
501100, 
501000, 
500600. 
500700. 
500600. 
500500. 
500300, 
500100, 
499800. 

499200, 
499100, 
499000, 
496900, 
498800, 
496900, 
496800. 
490600. 
496500. 
496400. 
496200, 
497400, 
497200, 
496000, 
498100, 
497100, 
496700, 
496600, 
496500, 
496300. 
496000, 
495600. 
495500. 


3713700 

3713800 

3713900; 

3714100; 

3714000; 

3714100; 

3714400; 

3714600 

3714700 

3714600 

3714500 

3714400 

3714300 

3714500; 

3714400; 

3714500; 

3714600 

3714700 

3714600 

3715000; 

3714900 

3715000 

3715100 

3715300 

3715400 

3715900 

3716000 

3716100 

3715900 

3716200 

3716300 

3716200; 

3716100 

3716000; 

3715900; 

3715800; 

3715600 

3715400 

3715500-. 

3715600; 

3715800 

3715600 

3715500; 

3715300; 

3715400; 

3714800; 

3714500; 

3714400 

3714200 

3714100 

3713900; 

3713800; 

3713600; 

3713500 

3713400 

3713300: 

3713200 

3713100; 

3713400 

3713500 

3713700 

3714100 

3713800 

3713700 

3713500 

3713400; 

3713300; 

3712300; 


501100 
500900 
500700 
500600 
500400 
500300 
500200 
500500, 
501100 
501200 
501500 
501700 
501800 
502000 
502100 
502200 
502400 
502900 
503500 
503600 
503800 
503700 
503600 
503900 
503000 
503100 
503200 
502800 
501800 
501700 
501400 
501500 
501600 
501500 
501200 
501100 
501000 
500800 
500700 
500600 
500500 
500300 
500100, 
499600 
499400 
499200, 
499100 
499000 
496900 
498800 
498900 
496800 
498600 
496500 
498400 
498200 
497400 
497200 
496000 
498100 
497100 
496700 
496600 
496500 
496300 
496000 
495600 


, 3713800 
,  3713900; 
. 3714100: 
. 3714000; 
,  3714100; 
. 3714400 
.  3714600; 
,  3714700; 
,  3714600; 
, 3714500; 
,  3714400; 
,  3714300; 
.  3714500; 
,  3714400; 
.  3714500; 
,  3714600; 
,  3714700; 
,3714600; 
. 3715000; 
,  3714900; 
,  3715000; 
.  3715100; 
. 3715300; 
. 3715400; 
,  3715900; 
,  3716000; 
.  3716100; 
. 3715900; 
.  3716200; 
. 3716300; 
.  3716200; 
. 3716100: 
. 3716000; 
, 3715900; 
,  3715800; 
.  3715600; 
. 3715400; 
, 3715500: 
, 3715600: 
. 3715800: 
, 3715600; 
, 3715500: 
,  3715300; 
.  3715400; 
. 3714800; 
.  3714500; 
.  3714400; 
,  3714200; 
,  3714100; 
.  3713900; 
.  3713800; 
,  3713600; 
, 3713500 
,  3713400 
,  3713300; 
,  3713200; 
,  3713100; 
, 3713400 
,  3713500; 
, 3713700 
, 3714100 
,  3713800; 
,  3713700; 
,  3713500; 
,  3713400; 
,  3713300; 
.  3712300; 


excluding  land 


bounded  by  497100,  3717300;  496900. 
3717300;  496900,  3717400;  496700, 
3717400;  496700,  3717300;  496300, 
3717300;  496300,  3717000;  496000, 
3717000;  496000,  3717100;  495800, 
3717100;  495800,  3717000:  495400, 
3717000;  495400,  3716900;  494600, 
3716900;  494600.  3716800;  494300. 
3716800;  494300,  3716900;  494200. 
3716900;  494200.  3716800;  494100, 
3716800;  494100.  3716700;  493800. 
3716700;  493800,  3716900;  493700, 
3716900;  493700,  3717000;  493600, 
3717000;  493600,  3717100;  493500, 
3717100;  493500,  3717000;  493400. 
3717000;  493400,  3716800;  493300. 
3716800;  493300,  3715900:  492600, 
3715900:  492600,  3715800;  492500. 
3715800;  492500.  3715700;  492400. 
3715700;  492400.  3715100;  492100. 
3715100;  492100.  3714900;  492000. 
3714900;  492000.  3714700;  491800. 
3714700;  491800.  3714600;  492100, 
3714600;  492100,  3714800;  492300. 
3714800:  492300,  3714900;  492500, 
3714900;  492500,  3714700:  492700. 
3714700:  492700.  3715200:  492900. 
3715200;  492900,  3715100;  493000, 
3715100;  493000.  3715300;  492900. 
3715300;  492900.  3715400;  492800, 
3715400;  492800,  3715500;  492900, 
3715500;  492900,  3715700;  493100, 
3715700;  493100,  3715800;  493300, 
3715800:  493300,  3715700;  493400, 
3715700:  493400,  3715600;  493600, 
3715600;  493600,  3715700;  493800, 
3715700;  493800,  3715800;  493900. 
3715800;  493900,  3715700;  494000, 
3715700;  494000,  3715800;  494300, 
3715800;  494300,  3715700;  494400, 
3715700;  494400,  3715800;  494500. 
3715800;  494500.  3715700;  494600. 
3715700;  494600,  3715800;  494800, 
3715800;  494800,  3715600;  495000, 
3715600;  495000,  3715500:  495400, 
3715500;  495400,  3715600;  495600, 
3715600;  495600,  3715800;  495700, 
3715800:  495700,  3715700;  496500, 
3715700;  496500,  3715600;  496700, 
3715600;  496700.  3715700;  496800, 
3715700;  496800,  3715900;  497000, 
3715900;  497000,  3716100;  497100, 
3716100;  497100,  3716200;  496800, 
3716200;  496800.  3716300;  496600, 
3716300;  496600,  3716400;  496700, 
3716400;  496700,  3716800;  496600, 
3716800;  496600,  3717000;  496700, 
3717000;  496700,  3717200;  497000, 
3717200;  497000,  3717100;  497100, 
3717100; 497100,  3717300;  land 
bounded  by  500600,  3715800;  500700. 
3715800;  500700,  3715900:  500600, 
3715900;  500600,  3715800;  land 
bounded  by  487300.  3715700;  487300, 
3715600;  487400,  3715600:  487400. 
3715500;  487300,  3715500;  487300, 
3715400;  467200,  3715400;  487200. 
3715300;  486800.  3715300;  486800. 


3715200;  486700,  3715200;  486700, 
3714900;  486600,  3714900;  486600, 
3714800:  486500,  3714800;  486500, 
3714700:  486300,  3714700;  486300, 
3714600;  486100,  3714600;  486100, 
3714100:  485100,  3714100;  485100, 
3714000;  485200,  3714000;  485200, 
3713800;  485300,  3713800;  485300, 
3713500; 485200,  3713500;  485200. 
3713400;  485300,  3713400;  485300, 
3713300;  485200,  3713300;  485200, 
3713000;  465100,  3713000;  485100, 
3712900;  485500,  3712900;  485500, 
3712800; 485900,  3712800;  485900, 
3712400;  486200,  3712400;  486200, 
3712500;  486300,  3712500;  486300, 
3712600;  486400,  3712600;  486400. 
3712700;  486500,  3712700;  486500, 
3712600;  486800,  3712600;  486800, 
3712800;  486900,  3712800;  486900, 
3712900;  487100,  3712900;  487100, 
3712600;  487200,  3712600;  487200, 
3712900;  487300,  3712900;  487300, 
3713000;  487400,  3713000;  487400, 
3713100;  487500,  3713100;  487500, 
3713200;  487600,  3713200;  487600, 
3713300:  487700,  3713300;  487700. 
3713400;  487200,  3713400;  487200, 
3713700; 487300,  3713700;  487300, 
3714100;  487400,  3714100;  487400, 
3714600;  487500,  3714600;  487500, 
3715000;  487600,  3715000;  487600. 
3715600;  487700,  3715600;  487700. 
3715700;  487300,  3715700;  land 
bounded  by  487300,  3715700;  487300. 
3716200;  487200.  3716200;  487200, 
3716100;  487100,  3716100;  487100. 
3716000;  487000.  3716000;  487000. 
3715900;  487100.  3715900;  467100. 
3715800;  487200.  3715800;  487200. 
3715700;  487300.  3715700;  land 
bounded  by  503900.  3715400;  504100. 
3715400;  504100.  3715500;  504300. 
3715500;  504300.  3715800;  504200. 
3715800;  504200,  3715900;  504000, 
3715900;  504000,  3715600;  503900, 
3715600;  503900,  3715400;  land 
bounded  by  495400,  3712400;  495400, 
3712500: 495300.  3712500;  495300, 
3712400;  495400,  3712400;  land 
bounded  by  504600,  3711300;  504600. 
3711200:  504700,  3711200:  504700, 
3711300:  504600,  3711300;  land 
bounded  by  497500,  3707000;  497800, 
3707000;  497800.  3707100;  497900. 
3707100:  497900,  3707200;  498000, 
3707200;  498000,  3707300;  498200, 
3707300;  498200,  3707400;  498300, 
3707400:  498300,  3707500;  498400, 
3707500;  498400,  3707600;  498100, 
3707600:  498100,  3707700;  498000, 
3707700:  498000,  3707600;  497800, 
3707600;  497800,  3707400;  497700, 
3707400:  497700,  3707100; 497500, 
3707100;  497500,  3707000;  land 
bounded  by  497100,  3706600;  497100, 
3706700;  497000.  3706700;  497000. 
3706600;  497100.  3706600;  land 
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bounded  by  496700,  3706300;  496800,  bounded 

$706300;  496800, 3706400; 496700,  3715500; 

8706400;  496700,  3706300;  land  3715600; 

bounded  by  495900,  3706000;  495700.  3715700; 

$706000;  495700,  3705900;  495900,  bounded 

$705900;  495900,  3706000;  land  3715400; 

bounded  by  496100, 3704900;  496200.  3715000; 

$704900;  496200.  3705100;  496100,  3714600; 

i705100;  496100. 3704900;  land  3714200; 

bounded  by  495500, 3712300;  495500,  3714400; 

3712400; 495400,  3712400;  495400,  3714900; 

3712300; 495500.  3712300;  land  3715500; 

bounded  by  497300, 3706700:497400,  3715600; 

3706700;  497400.  3706800;  497500,  bounded 

3706800;  497500,  3707000;  497300,  3707200; 

3707000; 497300. 3706700;  land  3707400; 

bounded  by  495900.  3706000;  496000.  bounded 

3706000;  496000. 3706100;  496300,  3706900; 

3706100; 496300,  3706000;  496400,  3706700; 

3706000;  496400. 3706100; 496500,  3706800; 

3706100;  496500.  3706200; 496700,  3707000; 
3706200:496700.3706300:496500,     "  3707100; 

3706300;  496500,  3706400;  496300.  3707200; 

3706400; 496300, 3706300;  495900,  3707300; 

3706300;  495900,  3706000;  land  bounded 

bounded  by  497100,  3717300;  497300.  3705400; 

3717300; 497300. 3717400;  497100.  3705300; 

3717400; 497100,  3717300;  land  3705200; 

bounded  by  497300, 3706700;  497200.  3705000; 

3706700;  497200,  3706600;  497100.  3704800; 

3706600:  497100.  3706500; 497000.  3704700; 

3706500;  497000,  3706400;  497100.  3704600; 

3706400:  497100. 3706300; 497200.  3704700; 

3706300;  497200.  3706200;  497300,  3704800; 

3706200;  497300. 3706100;  497500,  3705000; 

3706100; 497500,  3706300;  497400.  3705200; 

3706300;  497400.  3706400;  497300.  3705300; 

3706400;  497300,  3706700;  land  3705400; 

bounded  by  486600.  3721800;  486600.  3705500; 

3721500; 486700,  3721500;  486700.  bounded 

3721800;  486600, 3721800;  land  3696500; 


by  488600,  3715700;  488600. 
488800. 3715500; 488800, 
488700.  3715600;  488700, 
488600. 3715700;  land 
by  488100. 3715600;  488100. 
488000.  3715400;  488000, 
487900, 3715000; 487900, 
487800. 3714600;  487800, 
488100, 3714200;  488100, 
488200, 3714400;  488200. 
488300. 3714900;  488300. 
488400. 3715500; 488400. 
488100. 3715600:  land 
by  496400.  3707400; 496400. 
496500. 3707200; 496500. 
496400.  3707400;  land 
by  498700,  3707300;  498700, 
498800,  3706900;  498800. 
499100, 3706700; 499100, 
499700,  3706800;  499700, 
499600.  3707000:  499600. 
499400.  3707100;  499400, 
498900. 3707200; 498900. 
498700,  3707300;  land 
by  497200.  3705500;  497200, 
497000.  3705400;  497000, 
496900.  3705300;  496900. 
497000. 3705200; 497000. 
496800. 3705000;  496800, 
497000.  3704800;  497000, 
497200,  3704700; 497200. 
497300.  3704600; 497300. 
497500,  3704700;  497500, 
497300,  3704800;  497300, 
497100,  3705000:  497100, 
497300, 3705200;  497300, 
497400,  3705300; 497400, 
497500, 3705400;  497500, 
497200.  3705500;  and  land 
by  522700,  3696600;  522700, 
522400,  3696500;  522400, 


3696400 
3696300 
3696200 
3696100 
3696000 
3695900 
3695800 
3695700 
3695600 
3695700 
3695600 
3695400 
3695300 
3695200 
3695000 
3694800 
3694600 
3694500 
3694400 
3694300 
3694200 
3694400 
3694500 
3694600 
3694700 
3694800 
3694900 
3695000 
3694900 
3695200 
3695700 
3696000 
3696100 
3696200 
3696300 
3696400 
3696500 
3696600 


522300. 
522100, 
521900. 
521800, 
521600, 
521000, 
520800, 
520600, 
519900, 
519600, 
519500, 
519100, 
519000. 
518900. 
519000, 
519100. 
519200. 
519300. 
519600, 
520000. 
520400. 
520500, 
520700, 
520800, 
521000, 
521100, 
521300, 
521900, 
522300, 
522400. 
522100. 
522200, 
522300, 
522400. 
522600, 
522800, 
523000. 
522700. 


3696400 
3696300 
3696200 
3696100 
3696000 
3695900 
3695800 
3695700 
3695600 
3695700 
3695600 
3695400 
3695300 
3695200 
3695000 
3694800 
3694600 
3694500 
3694400 
3694300 
3694200 
3694400 
3694500 
3694600 
3694700 
3694800 
3694900 
3695000 
3694900 
3695200 
3695700 
3696000 
3696100 
3696200 
3696300 
3696400 
3696500 
3696600 


522300, 
522100, 
521900, 
521800. 
521600. 
521000, 
520800, 
520600, 
519900. 
519600. 
519500. 
519100. 
519000, 
518900. 
519000, 
519100, 
519200, 
519300, 
519600. 
520000, 
520400, 
520500, 
520700. 
520800. 
521000. 
521100, 
521300. 
521900, 
522300, 
522400. 
522100. 
522200. 
522300, 
522400, 
522600, 
522800, 
523000, 
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Units.  OtayUnit 


San  Diego  County 


MEXICO 


N 


8    kfilM 


BHXMe  OOK  43ie-»-C 

Map  Unit  3:  Otay,  San  Diego  County, 
California.  From  USGS  1:24,000 
quadrangle  maps  Dulzura,  Jamul 
Mountains,  Potrero,  Tecate,  Otay 
Moiutain,  Imperial  Beach,  and  Otay 
Mesa.  Beginning  at  the  U.S./Mexico 
border  at  UTM  NAD27  x-coordinate 
507800  thence  north  along  the  following 
UTM  NAD27  coordinates  (E.  N): 
507800,  3601600  ;  507900.  3601600; 
507900,  3602100;  508100,  3602100; 
508100,  3602200;  508700,  3602200; 
508700,  3602400;  508600,  3602400; 
508600,  3602700;  508200,  3602700; 
508200.  3603200;  508100.  3603200; 
508100.  3603400;  508000,  3603400; 
508000,  3603600:  508100.  3603600; 
508100,  3603700;  508200,  3603700; 
508200,  3603800;  508400,  3603800; 
thence  north  to  the  County  of  San  Diego 
Major  Amendment  (CSDMA)  boundary 
at  UTM  x-coordinate  508400;  thence 
northwest  following  the  CSDMA 
boimdary  to  UTM  x-coordinate  508300; 
thence  south  and  returning  north 
following  UTM  coordinates  508300, 
3604000;  507900.  3604000;  507900, 
3604100;  508000.  3604100;  508000, 
3604600;  508100.  3604600;  508100, 
3604700;  thence  east  to  the  CSDMA 
boimdary  at  UTM  y-coordinate  3604700; 


thence  north  along  the  CSDMA 
boimdary  to  the  Multiple  Habitat 
Planning  Area  (MHPA)  boimdary; 
thence  northwestward  along  the  MHPA 
boimdary  to  CSDMA  boundary;  thence 
around  the  CSDMA  boimdary  to  the 
MHPA  boimdary;  thence  northward 
along  the  MHPA  boimdary  to  UTM  y- 
coordinate  3606500;  thence  west  to 
UTM  coordinates  (E,  N):  506700. 
3606500;  thence  north  to  the  City  of 
Chula  Vista  Preserve  Design  (CCVPD) 
boimdary  at  UTM  x-coontinate  506700; 
thence  southwestward  along  the  CCVPD 
boundary  to  the  CSDMA  boimdary; 
thence  around  the  CSDMA  boundary  to 
the  CCVPD  boimdary;  thence  along  the 
CCVPD  boundary  to  UTM  y-coordinate 
3604500;  thence  east  following  UTM 
coordinates  504600.  3604500;  504600. 
3604600;  503700.  3604600;  thence  north 
to  the  CCVPD  boundary  at  UTM  x- 
coordinate  503700;  thence  west  along 
the  CCVPD  boundary  and  continuing 
along  Federal  lands  boundaries;  thence 
west  and  north  along  the  Federal  lands 
boundaries  to  the  CCVPD  boundary; 
thence  westward  along  the  CCVPD 
boundary  to  Otay  Mesa  Road;  thence 
west  along  Otay  Mesa  Road  to  the 
CCVPD  boimdary;  thence  northward 
along  the  CCVPD  boundary  to  UTM  x- 


coordinate  498900;  thence  south  and 
following  UTM  coordinates  498900. 
3603400;  498800.  3603400;  498800. 
3603500;  498700.  3603500;  498700, 
3603700;  498800.  3603700;  thence  south 
to  the  CCVPD  boundary  at  UTM  x- 
coordinate  498800;  thence  northward 
along  the  CCVPD  boundary  to  UTM  y- 
coordinate  3604200;  thence  east  and 
following  UTM  coordinates  498600. 
3604200;  498600.  3604700;  498500, 
3604700;  498500,  3605400;  498700, 
3605400;  thence  to  the  CCVPD 
boundary  at  UTM  x-coordinate  498700; 
thence  east  and  back  west  along  the 
CCVPD  boundary  to  UTM  x-coordinate 
489700;  thence  south  and  following 
UTM  coordinates  498700,  3605700; 
498600,  3605700;  498600,  3606100; 
498700,  3606100;  thence  south  to  the 
CCVPD  boundary  at  UTM  x-coordinate 
498700;  thence  eastward  along  the 
CCVPD  boundary  to  the  MHPA 
boundary;  thence  northward  along  the 
MHPA  boimdary  at  UTM  x-coordinate 
506400;  thence  west  and  following  UTM 
coordinates  506400,  3607900;  506300, 
3607900;  506300,  3608100;  thence  east 
to  the  MHPA  boundary  at  UTM  y- 
coordinate  3608100;  thence  northward 
along  the  MHPA  to  UTM  x-coordinate 
505900;  thence  northward  following 
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IJTM  coordinates  505900.  3613000; 
$06000.  3613000:  506000.  3613200; 
thence  east  to  the  CSDMA  boundary  at 
UTM  y-coordinate  3613200;  thence 
north  along  the  CSDMA  boimdary  to  the 
CCVPD  boundary:  thence  around  the 
CCVPD  boundary  to  the  San  Diego 
National  Wildlife  Refuge  (SDNWR) 
boundary:  thence  north  along  the 
SDNWR  boundary  to  UTM  y-coordinate 
3615500;  thence  west  and  following 
UTM  coordinates  506400,  3615500, 
506400. 3615400;  506200,  3615400; 
ithence  north  to  the  CCVPD  boundary  at 
|tJTM  x-coordinate  506200;  thence 
southwestward  along  the  CCVPD 
boundary  to  the  MHPA  boundary; 
thence  around  the  MHPA  boundary  to 
UTM  x-coordinate  503800;  thence  south 
and  following  UTM  coordinates  503800, 
3614900;  503000,  3614900;  thence  north 
to  the  SDNWR  boundary  at  UTM  x- 
coordinate  503000;  thence  around  the 
SDNWR  boundary  to  the  MHPA 
boundary;  thence  southeastward  along 
the  MHPA  boundary  to  the  SDNWR 
boundary;  thence  northeastward  and 
returning  southwestward  along  the 
SDNWR  boundary  to  the  MHPA 
boundary;  thence  south  along  the 
MHPA  boundary  to  the  CSDMA 
boundary;  thence  south  along  the 
CSDMA  boundary  to  the  MHPA 
boundary:  thence  north  along  the  MHPA 
boundary  to  UTM  y-coordinate 
3620200;  thence  west  and  following 
UTM  coordinates  507300,  3620200; 
507300.  3620300;  thence  east  to  the 
MHPA  boundary  at  UTM  y-coordinate 
3620300;  thence  north  along  the  MHPA 
boundary  to  Highway  94;  thence  east 
along  Highway  94  to  the  MHPA 
boundary:  thence  southeastward  along 
the  MHPA  boundary  to  the  SDNWR 
boundary;  thence  north  along  the 
SDNWR  boundary  to  Highway  94; 
thence  east  along  Highway  94  to  the 
SDNWR  boimdary;  thence  south  the 
SDNWR  boundary  to  UTM  y-coordinate 
3619400;  thence  east  and  following 
UTM  coordinates  510000,  3619400; 
510000.  3618800;  509900.  3618800; 
thence  north  to  the  MHPA  boimdary  at 
UTM  x-coordinate  509900;  thence  west 
along  the  MHPA  boimdary  to  UTM  x- 
coordinate  509800;  thence  south-and 
following  UTM  coordinates  509800. 
3618800;  509400.  3618800;  thence  north 


to  the  MHPA  boundary  at  UTM  x- 
coordinate  509400;  thence  west  along 
the  MHPA  boundary  to  UTM  x- 
coordinate  508800;  thence  south  and 
following  UTM  coordinates  508800. 
3617800; 509500. 3617800;  509500, 
3617700;  510200,  3617700;  510200, 
3617600; 510300, 3617600;  510300, 
3617700;  thence  east  to  California 
Department  of  Fish  and  Game  (CDFG) 
lands  at  UTM  y-coordinate  3617700; 
thence  north  and  east  along  the  CDFG 
lands  to  Highway  94;  thence 
southeastward  along  Highway  94  to  the 
MHPA  boundary;  thence  west  along  the 
MHPA  boundary  to  CDFG  lands;  thence 
south  and  west  along  the  CDFG  lands  to 
the  MHPA  boundary;  thence  around  the 
MHPA  boundary  to  CDFG  lands;  thence 
along  the  CDFG  lands  to  UTM  x- 
coordinate  514900;  thence  south  and 
following  UTM  coordinates  514900. 


3612300 
3612200 
3612100 
3612000 
3611900 
3611700 
3611600 
3611700 
3611800 
3611700 
3611800 
3611700 
3611500 
3611300 
3611100 
3611200 
3611000 
3610800 
3610600 
3610500 
3610400 
3610300 
3610100 
3609900 
3609300 
3609400 
3609600 
3609900 
3610000 
3610100 
3610000 
3609900 
3609700 
3609500 
3609700 
3609600 


515400.  3612300 
515300,  3612200 
515100, 3612100 
515000,  3612000 
515200, 3611900 
515400,  3611700 
515600, 3611600 
515700, 3611700 
516000,  3611800 
516700, 3611700 
516800, 3611800 
516900,  3611700 
517000,3611500 
516900, 3611300 
517100, 3611100 
517300, 3611200 
517400,  3611000 
517100,  3610800 
517000,  3610600 
516900, 3610500 
516800, 3610400 
516700, 3610300 
516800,  3610100 
516900, 3609900 
517000,  3609300 
517100, 3609400 
517200,  3609600: 
517100,  3609900 
517200, 3610000 
517400, 3610100 
517600, 3610000 
517700, 3609900 
517900,  3609700 
518200,  3609500 
518500, 3609700 
518600, 3609600 


515400, 
515300, 
515100, 
515000, 
515200, 
515400, 
515600, 
515700, 
516000, 
516700, 
516800, 
516900, 
517000. 
516900, 
517100, 
517300, 
517400, 
517100, 
517000, 
516900, 
516800," 
516700, 
516800, 
516900, 
517000. 
517100. 
517200. 
517100, 
517200, 
517400, 
517600, 
517700. 
517900. 
518200. 
518500, 
518600, 


3609400; 518800,  3609400;  518800, 
3609100;  519100,  3609100;  519100, 
3609600;  519200,  3609600;  thence  south 
to  the  MHPA  boundary  at  UTM  x- 
coordinate  519200;  thence  east  along  the 
MHPA  to  UTM  y-coordinate  3609600; 
thence  south  and  following  UTM 
coordinates  521200,  3609600;  521200, 
3609300;  521100,  3609300;  521100, 
3609200; 521400,  3609200;  521400, 
3609100;  521500,  3609100;  521500, 
3608600; 521600, 3608600;  521600, 
3608400; 521700,  3608400;  521700, 
3608300;*521800,  3608300;  521800, 
3608200;  521900,  3608200;  521900, 
3608000; 522000,  3608000;  522000, 
3607900: 522600, 3607900; 522600. 
3607800; 522900,  3607800;  522900, 
3607700; 523000,  3607700;  523000, 
3607600;  523100,  3607600;  523100, 
3607700; 523300, 3607700;  523300, 
3607600;  523400,  3607600;  523400, 
3607700; 523600,  3607700;  523600, 
3607600;  524100,  3607600;  524100, 
3607500;  524200,  3607500;  524200, 
3607300; 524300, 3607300;  524300, 
3607400;  524500, 3607400;  524500, 
3607500;  524600, 3607500; 524600, 
3607600;  524800,  3607600;  524800, 
3607700;  524900,  3607700;  524900, 
3607600;  525100,  3607600;  525100, 
3607900; 524900, 3607900;  524900, 
3608000;  524700,  3608000;  524700, 
3608200; 524600,  3608200;  524600, 
3608400;  524700,  3608400;  524700, 
3608600;  thence  east  to  Highway  94  at 
UTM  y-coordinate  3608600;  thence 
southeastward  along  Highway  94  to 
UTM  x-coordinate  538800;  thence  south 
and  following  UTM  coordinates  538800, 
3606900; 538800, 3606500;  538900, 
3606500;  538900,  3605600;  539000. 
3605600;  539000,  3605300;  538900, 
3605300;  thence  south  to  the  U.S./ 
Mexico  border  at  UTM  x-coordinate 
538900;  returning  to  the  point  of 
beginning  on  the  U.S./Mexico  border  at 
UTM  x-coordinate  507800;  excluding 
the  Otay  landfill;  the  planned 
recreational  areas  in  the  Otay  River 
Valley  and  the  university  site  as 
illustrated  in  the  City  of  Chula  Vista's 
subarea  plan:  and  land  bounded  by 
508700, 3602200: 508700,  3602100; 
508800,  3602100;  508800,  3602200; 
508700, 3602200. 

BILLING  COOE  4310-5S-P 
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Unit  4.  JacumbaUnit 


MEXICO 


A 


2    Miles 


BILLING  cope  4310-55-C  569700,3610200 

Map  Unit  4:  Jacumba,  San  Diego  569600,  3610300 

County,  California.  From  USGS  1:24.000  569500,  3610900 

quadrangle  maps  In-Ko-Pah-Gorge,  In-  569600,  3611000 

Ko-Pah-Gorge  OE  S.  Jacumba,  Jacumba  569900,  3611500 

OE  S,  Live  Oak  Springs,  and  Tierra  Del  570300.  3611700 

Sol.  Beginning  at  the  U.S./Mexico  570400.  3611800 

border  at  UTM  NAD27  x-coordinate  570500.  3612100 

571500,  lands  bounded  by  the  following  570700.  3612200 

UTM  NAD27  coordinates  (E,  N):  571300,  3612900 

571500, 3608000;  571400.  3608000;  571400. 3613100 

571400,  3608100;  571300,  3608100;  571600. 3613300 

571300, 3608200;  571100,  3608200;  571500, 3613400 

571100,  3608400;  571000.  3608400;  571400, 3613500 

571000, 3608500;  570900,  3608500;  571300, 3613900 

570900,  3608400;  570800,  3608400;  572600, 3614000 

570800, 3608500;  570700,  3608500;  572700, 3614100 

570700,  3608700;  570900,  3608700;  572900, 3614200 

570900, 3608900;  571100.  3608900;  573100, 3614300 

571100, 3609000;  571400.  3609000;  573300, 3614800 

571400,  3609100;  571500,  3609100;  573400, 3614900 

571500, 3609300;  571200,  3609300;  573600, 3615000 

571200,  3609400;  571100,  3609400;  573700, 3615100 

571100, 3609500;  570700,  3609500;  573800, 3615200 

570700, 3609400;  570100,  3609400;  574300,  3615100 

570100, 3609500; 570000,  3609500;  574500. 3615200 

570000. 3609900;  570100,  3609900;  574600. 3615100 

570100,  3610000;  570600,  3610000;  574700. 3615200 

570600, 3610200;  570700.  3610200;  574900,  3615300 

570700, 3610300:  570100,  3610300;  575000.  3615600 

570100, 3610400;  570000,  3610400;  574900, 3616100 

570000,  3610300;  569700,  3610300;  575000,  3616400 


569600, 
569500, 
569600, 
569900, 
570300, 
570400, 
570500. 
570700. 
571300, 
571400, 
571600. 
571500. 
571400. 
571300. 
572600. 
572700. 
572900, 
573100, 
573300, 
573400, 
573600, 
573700, 
573800, 
574300. 
574500, 
574600. 
574700. 
574900. 
575000. 
574900. 
575000. 
575200. 


3610200 
3610300 
3610900 
3611000 
3611500 
3611700 
3611800 
3612100 
3612200 
3612900 
3613100 
3613300 
3613400 
3613500 
3613900 
3614000 
3614100 
3614200 
3614300 
3614800 
3614900 
3615000 
3615100 
3615200 
3615100 
3615200 
3615100 
3615200 
3615300 
3615600 
3616100 
3616400 


575200. 
575300. 
575500. 
575600. 
575800. 
576200. 
576400. 
576600, 
576700. 
576900. 
577100. 
577400. 
577500. 
577800, 
578100, 
578700, 
579400, 
579900, 
580000, 
580300, 
581000, 
581300, 
581500, 
581600, 
581800, 
581900. 
581600. 
581400. 
581300, 
581400. 
582100. 
582300. 


3616500 
3616600 
3616700 
3617100 
3617000 
3616900 
3617000 
3616900 
3617000 
3617100 
3617000 
3617100 
3617000 
3617100 
3617200 
3617300 
3617400 
3617300 
3617400 
3617500 
3617400 
3617300 
3617200 
3616600 
3616500 
3616100 
3616000 
3615900 
3615600 
3615500 
3615400 
3615500 


; 575300, 

3616500; 

; 575500, 

3616600; 

; 575600, 

3616700; 

; 575800, 

3617100; 

; 576200, 

3617000; 

; 576400, 

3616900; 

; 576600, 

3617000; 

; 576700, 

3616900; 

; 576900, 

3617000; 

; 577100, 

3617100; 

; 577400, 

3617000; 

; 577500, 

3617100; 

; 577800, 

3617000; 

; 578100. 

3617100; 

; 578700. 

3617200; 

; 579400, 

3617300; 

; 579900. 

3617400; 

; 580000, 

3617300; 

; 580300, 

3617400; 

; 581000, 

3617500; 

; 581300, 

3617400; 

; 581500, 

3617300; 

; 581600. 

3617200; 

; 581800, 

3616600; 

; 581900, 

3616500; 

; 581600, 

3616100; 

; 581400, 

3616000; 

; 581300. 

3615900; 

; 581400. 

3615600; 

; 582100, 

3615500; 

; 582300. 

3615400; 

; 582700. 

3615500; 
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I        San  Diego  County 


MEXICO 


A 


2   Miles 


BKIMO  CODE  431I^«5-C  569700,  3610200 

Map  Unit  4:  Jaciunba,  San  Diego  569600,  3610300 

County.  California.  From  USGS  1:24,000  569500,  3610900 

quadrangle  maps  In-Ko-Pah-Gorge,  In-  569600,  3611000: 

Ko-Pah-Gorge  OE  S,  Jaciunba,  Jacumba  569900,  3611500 

OE  S.  Live  Oak  Springs,  and  Tierra  Del  570300,  3611700 

Sol.  Beginning  at  the  U.S./Mexico  570400,  3611800 

border  at  UTM  NAD27  x-coordinate  570500,  3612100 

571500.  lands  bounded  by  the  following  570700,  3612200 

UTM  NAD27  coordinates  (E,  N):  571300,  3612900 

571500,  3608000;  571400,  3608000;  571400.  3613100; 

571400, 3608100; 571300.  3608100;  571600.  3613300 

571300,  3608200;  571100.  3608200;  571500.  3613400 

571100,  3608400;  571000,  3608400;  571400,  3613500 

571000, 3608500;  570900,  3608500;  571300,  3613900 

570900.  3608400;  570800, 3608400;  572600,  3614000 

570800,  3608500:  570700. 3608500;  572700,  3614100 

570700,  3608700;  570900,  3608700;  572900,  3614200 

570900,  3608900;  571100,  3608900;  573100,  3614300 

571100,  3609000;  571400,  3609000;  573300.  3614800 

571400,  3609100;  571500,  3609100;  573400,  3614900 

571500,  3609300;  571200, 3609300;  573600,  3615000 

571200,  3609400;  571100,  3609400;  573700, 3615100 

571100,  3609500;  570700,  3609500;  573800,  3615200 

570700.  3609400;  570100,  3609400;  574300,  3615100 

570100,  3609500;  570000,  3609500;  574500.  3615200 

570000,  3609900;  570100,  3609900;  574600,  3615100 

570100,  3610000;  570600,  3610000;  574700,  3615200 

570600,  3610200;  570700,  3610200;  574900,  3615300 

570700,  3610300; 570100. 3610300;  575000.  3615600 

570100, 3610400; 570000, 3610400;  574900,  3616100 

570000,  3610300;  569700. 3610300;  575000.  3616400 


569600, 
569500, 
569600, 
569900. 
570300. 
570400. 
570500. 
570700. 
571300. 
571400. 
571600. 
571500. 
571400. 
571300. 
572600. 
572700. 
572900, 
573100, 
573300, 
573400, 
573600, 
573700. 
573800. 
574300. 
574500. 
574600. 
574700. 
574900. 
575000. 
574900, 
575000, 
575200, 


3610200 
3610300 
3610900 
3611000 
3611500 
3611700 
3611800 
3612100 
3612200 
3612900 
3613100 
3613300 
3613400 
3613500 
3613900 
3614000 
3614100 
3614200 
3614300 
3614800 
3614900 
3615000 
3615100 
3615200 
3615100 
3615200 
3615100 
3615200 
3615300 
3615600 
3616100 
3616400 


575200, 
575300, 
575500. 
575600. 
575800. 
576200, 
576400, 
576600, 
576700, 
576900, 
577100, 
577400, 
577500, 
577800, 
578100, 
578700, 
579400, 
579900, 
580000, 
580300, 
581000, 
581300, 
581500. 
581600. 
581800. 
581900. 
581600. 
581400. 
581300. 
581400. 
582100. 
582300. 


3616500 
3616600: 
3616700: 
3617100 
3617000 
3616900 
3617000 
3616900 
3617000 
3617100 
3617000 
3617100 
3617000 
3617100 
3617200 
3617300 
3617400 
3617300 
3617400 
3617500 
3617400 
3617300 
3617200 
3616600 
3616500 
3616100 
3616000 
3615900 
3615600 
3615500 
3615400 
3615500 


575300, 
575500, 
575600, 
575800. 
576200. 
576400. 
576600. 
576700. 
576900. 
577100. 
577400. 
577500. 
577800. 
578100. 
578700. 
579400. 
579900. 
580000. 
580300. 
581000. 
581300. 
581500. 
581600. 
581800. 
581900. 
581600. 
581400, 
581300, 
581400. 
582100, 
582300, 
582700, 


3616500 
3616600 
3616700 
3617100 
3617000 
3616900 
3617000 
3616900 
3617000 
3617100 
3617000 
3617100 
3617000 
3617100 
3617200 
3617300 
3617400 
3617300 
3617400 
3617500 
3617400 
3617300 
3617200 
3616600 
3616500 
3616100 
3616000 
3615900 
3615600 
3615500 
3615400 
3615500 
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582700.  3615300; 582800. 3615300;  3609600;  577800.  3609600 

>82800,  3615100; 582900, 3615100;  3610000; 578000, 3610000 

582900,  3615000;  583100.  3615000;  3610100;  578300,  3610100 

583100,  3614800;  583200,  3614800;  3610300; 578500, 3610300 

583200,  3614600;  583300,  3614600;  3610600;  578400,  3610600 

583300.  3614000;  583400, 3614000;  3610800;  578300,  3610800 

583400,  3613900;  583500, 3613900;  3610900;  578200,  3610900 

583500, 3613800;  583700,  3613800;  3611000;  578100,  3611000 
583700,  3613700;  thence  east  to  the  San      3611100;  578000,  3611100 

Diego/Imperial  Coiuity  boundary;  3611200;  577700.  3611200 

thence  south  to  the  U.S./Mexico  border  3611300;  577500.  3611300 

at  UTM  x-coordinate  584200;  thence  3611400;  577400,  3611400 

westward  alon^the  U.S./Mexico  border  3611500;  577300,  3611500 

to  UTM  x-coordinate  579000;  thence  3611700;  577100,  3611700 

northward  and  returning  southward  3611800;  576900,  3611800 

following  UTM  coordinates  579000,  3611700:  577000,  3611700 

3608700; 578900,  3608700;  578900,  '         3611500:577100,3611500 

3608800; 578800.  3608800;  578800.  3611200;  577000,  3611200 

3608900;  578500,  3608900;  578500,  3611100;  576900,  3611100 

3608800; 578400,  3608800;  578400,  3610800; 577000,  3610800 

3609000;  578100,  36D90D0;  578100,  3610500:  577100,  3610500 

3609100; 578000,  3609100;  578000,  3609900; 577000,  3609900 

3609500;  577900,  3609500;  577900,  3609700;  576900, 3609700 


577800. 
578000. 
578300. 
578500. 
578400. 
578300. 
578200. 
578100. 
578000. 
577700. 
577500. 
577400. 
577300. 
577100. 
576900, 
577000, 
577100, 
577000, 
576900. 
577000. 
577100. 
577000. 
576900, 


3609600; 576600. 3609600;  576600, 
3609500;  576300,  3609500;  576300, 
3609400; 575900,  3609400;  575900, 
3609200;  575800,  3609200;  575800, 
3609000;  575700,  3609000;  575700. 
3608800;  575600,  3608800;  575600, 
3608700; 575500,  3608700;  575500, 
3608600;  575400,  3608600  to  the  U.S./ 
Mexico  border  at  UTM  x-coordinate 
575400;  returning  to  the  point  of 
beginning  on  the  U.S./Mexico  border  at 
UTM  x-coordinate  571500;  excluding 
land  bounded  by  570700,  3610300; 
570800,  3610300;  570800,  3610400; 
570700, 3610400;  570700,  3610300. 
***** 

Dated:  February  1.  2001. 

Joseph  E.  Doddridge, 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 

[FR  Doc.  01-3127  Filed  2-6-01;  8:45  am] 
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The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  FEBRUARY  7, 
2001 

EDUCATION  DEPARTMENT 

Postsecondary  education: 
Developing  Hispanic-Serving 
Institutions  Program; 
published  1-8-01 
Special  education  and 
rehabilitative  services: 
Assistance  to  States  for 
Education  of  Children  with 
Disabilities  Program; 
published  1-8-01 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  planning  purposes; 
designation  of  areas: 
Nevada;  published  1-8-01 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
BAe  Systems  (Operations) 

Ltd.;  published  1-3-01 
British  Aerospace;  published 

1-3-01 
British  Aerospace 
(Jetstream);  published  1- 
3-01 
Domier;  published  1-3-01 
Empresa  Brasileira  de 
Aeronautica  S.A. 
(EMBRAER);  published  2- 
2-01 

TRANSPORTATION 
DEPARTMENT 
Federal  Highway 
Administration 

Intelligent  Transportation 
System  architecture  and 
standards;  published  1-8-01 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Cranberries  grown  in — 
1 1  Massachusetts  et  al.; 

I    comments  due  by  2-12- 
01;  published  1-12-01 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Exportation  and  importation  of 

animals  and  animal 

products: 


Rinderpest  and  foot-and- 
mouth  disease;  disease 
status  change — 
Uruguay;  comments  due 
by  2-12-01;  published 
12-13-00 
DEFENSE  DEPARTMENT 
Acquisition  regulations: 
Ball  and  roller  bearings  and 
vessel  propellers; 
domestic  source 
restrictions;  comments 
due  by  2-12-01;  published 
12-13-00 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Electric  utilities  (Federal  Power 
Act): 

Open  Access  Same-Time 
Information  System 
(OASIS)  Phase  II; 
comments  due  by  2-15- 
01;  published  7-26-00 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 
Federal-State  Joint  Board 
on  Universal  Service — 
Children's  Intemet 
Protection  Act; 
implmentation; 
comments  due  by  2-15- 
01;  published  1-31-01 
FEDERAL  RESERVE 
SYSTEM 

Bank  holding  companies  and 
change  in  bank  control 
(Regulation  Y): 
Financial  data  processing 
activities,  change  in 
conditions  that  govern 
conduct;  and  financial 
holding  companies 
allowed  to  own  data 
storage  companies; 
comments  due  by  2-16- 
01;  published  12-21-00 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Biological  products: 
Blood  and  blood 
components — 
Current  good 
manufacturing  practice; 
consignees  and 
transfusion  recipients 
notified  of  increased 
risk  of  HCV  infection 
transmission 
("lookback");  comments 
due  by  2-14-01; 
published  11-16-00 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Inspector  General  Office, 
Health  and  Human  Services 
Department 

Medicare  and  State  health 
care  programs: 


Safe  hartXK  provisions  ahd 
special  fraud  alerts;  intent 
to  develop  regulations; 
comments  due  by  2-12- 
01;  published  12-14-00 

INTERIOR  DEPARTMENT 
Land  Management  Bureau 

Minerals  management: 
Fee  changes;  comments 
due  by  2-13-01;  published 
12-15-00 

INTERIOR  DEPARTMENT 
"Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 
Critical  habitat 
designations — 
Various  plants  from  Maui 
and  Kahoolawe,  HI; 
comments  due  by  2-16- 
01;  published  12-18-00 
Sacramento  splittail; 
comments  due  by  2-12- 
01;  published  1-12-01 
Westem  sage  grouse 
(Washington  population); 
status  review;  comments 
due  by  2-16-01;  published 
1-9-01 

INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Outer  Continential  Shelf;  oil, 
gas,  and  sulphur  operations: 
Affected  State;  definition 
removed;  comments  due 
by  2-13-01;  published  12- 
15-00 

INTERIOR  DEPARTMENT 
National  Park  Service 

Historic  properties  leasing 
regulations;  comments  due 
by  2-12-01;  published  12- 
12-00 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

Indiana;  comments  due  by 
2-12-01;  published  1-11- 
01 
West  Virginia;  comments 
due  by  2-12-01;  published 
1-12-01 

OFRCE  OF  MANAGEMENT 
AND  BUDGET 
Management  and  Budget 
Office 

Prompt  Payment  Act; 

implementation: 

Interest  penalties  under 
cost-reimbursement 
contract  for  services  more 
than  30  days  after 
receiving  proper  invoice; 
comments  due  by  2-13- 
01;  published  12-15-00 


SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 
Acquisitk>n  exemption  during 
existence  of  an 
Underwritir>g  or  Selling 
Syndicate;  comments  due 
by  2-15-01;  published  12- 
6-00 

STATE  DEPARTMENT 

Consular  servk»s;  fee 
schedule;  comments  due  by 
2-12-01;  published  12-14-00 

TRANSPORTATION 

DEPARTMENT 

Coast  Guard       ^ 

Ports  and  waterways  safety: 
New  Yori<  Harbor  ef  al.,  NY; 
safety  zone;  comments 
due  by  2-12-01;  published 
12-13-00 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Air  traffic  operating  and  flight 
rules,  etc.: 
Reduced  vertical  separation 

minimum;  comments  due 

by  2-16-01;  published  12- 

18-00 
Airworthiness  directives: 
Bell;  comments  due  by  2- 

12-01;  published  12-13-00 
Boeing;  comments  due  by 

2-12-01;  published  12-29- 

00 
Cessna;  comments  due  by 

2-12-01;  published  1-8-01 
Empresa  Brasileira  de 

Aeronautica  S.A.; 

comments  due  by  2-12- 

01;  published  1-16-01 
Fokker;  comments  due  by 

2-15-01;  published  1-16- 

01 
Pratt  &  Whitney;  comments 

due  by  2-12-01;  published 

12-12-00 
Rolls-Royce  Corp.; 

comments  due  by  2-12- 

01;  published  12-12-00 
Rolls-Royce  pic;  comments 

due  by  2-12-01;  published 

12-13-00 
Saab;  comments  due  by  2- 

15-01;  published  1-16-01 
Standard  provisions  added 

and  part  revised; 

comments  due  by  2-12- 

01;  published  1-12-01 
Stemme  GmbH  &  Co.; 

comments  due  by  2-15- 

01;  published  1-10-01 
Airworthiness  standards: 
Transport  category 

airplanes — 

Airplane  operating 
limitations  and  content 
of  airplace  flight 


IV 
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manuals;  revisions: 
FAR/JAR  harmonization 
actions;  comments  due 
by  2-16^1;  pubiistied 
12-18-00 
Braldng  systems; 
hamrionization  with 
European  star^Jards; 
comments  due  by  2-16- 
01;  put>lisned  12-18-00 
Class  E  airspace;  comments 
due  t>y  2-12-01;  published 
12-28-00 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Adminpttratloii 
Motor  vehide  safety 
standards: 

Fuel  system  integrity; 
comments  due  by  2-12- 
01;  published  12-15-00 


TREASURY  DEPARTMENT 

Cuatoma  Sarvica 

Financtal  and  accounting 
procedure: 

Harbor  Maintenance  Fee 
refunds  and  other  claims 
against  Customs;  time 
limitation;  comments  due 
by  2-13-01;  published  12- 
15-00 

Inspection,  search,  and 
seizure: 

Civil  asset  forfeiture; 
comments  due  by  2-12- 
01;  published  12-14-00 

TREASURY  DEPARTMENT 

Foraign  Aaaata  Control 
Otnca 

Russian  Federation  assets 
control  regulations: 


Highly  enriched  uranium; 
comments  due  by  2-12- 
01;  published  1-12-01 
Sudanese  and  Taliban 
(Afghanistan)  sanctions 
regulations;  reporting  and 
procedures  regulations: 
registration  of 
nongovernmental 
organizations;  comments 
due  by  2-12-01;  published 
1-11-01 

UST  OF  PUBLIC  LAWS 

NotK  The  List  of  Public  Laws 
for  the  106th  Congress, 
Second  Session  has  been 
completed  and  will  resume 
when  bills  are  enacted  into 
public  law  during  tt\e  next 
of  Congress. 


A  cumulative  Ust  of  Public 
Laws  was  put>lished  in  Part  II 
of  the  Federal  Ftogialar  on 
January  16,  2001. 


Public  Laws  Electronic 
Notification  Servico 
(PENS) 


PENS  will  resume 
service  wtren  bills  are  enacted 
into  law  during  the  next 
session  of  Congress. 

This  service  is  strictly  for  E- 
maM  notification  of  new  laws. 
The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 


Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office  . 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 

Easy,  Convenient, 
FREE 

Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.  access,  gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 


~\ 


You  may  also  connect  using  local  WAIS  client  software.  For  further  information, 
contact  the  GPO  Access  User  Support  Team: 

Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 

Fax:  (202)  512-1262  (24  hours  a  day,  7  days  a  week). 

Internet  E-Mail:  gpoaccess@gpo.gov 
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Order  Now! 

The  United  States  Government  Manual 
2000/2001 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities, 
functions,  organization,  and  principal  officials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches.  It  also 
includes  information  on  quasi-official  agencies  and  inter- 
national organizations  in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment, 
publications  and  films,  and  many  other  areas  of  citizen 
interest.  The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolish- 
ed, transferred,  or  renamed  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 


r-.li  JD        J>^«5N*:-V    1 


(loveffiment 
Miiiual 


»*!!!<!»* 


$36  per  copy 


Superintendent  of  Documents  Publkatioiis  Order  Form 


OrMt  Pieoaning  CodK 

•7917 


Charge  your  order. 
iraEaayl 

To  6u  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


LJ  YES,  please  send  me copies  of  Tbe  United  States  Government  Manual  2000/2001. 

S/N  069-000-00132-7  at  $36  ($45.00  foreign)  each. 

Total  cost  of  my  order  is  $ .  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Please  Choose  Method  of  Payment: 


Company  or  perianal  name 


(Please  type  or  print) 


Additional  address/anemion  line 


I I  Check  Payable  to  the  Superintendent  of  Documents 

CH  GPO  Deposit  Account        |    |    |    |    |    |    |    l-H 


Street  address 


LH  VISA       EH  MasteiCard  Account 

I    I    I    I    I    I    I    I 


City,  Slate,  ZIP  code 


(Credit  caid  expiration  date) 


Thank  you  for 
your  order! 


Daytime  phone  including  area  code 


Authorizing  signature 


9100 


Purchase  order  number  (optional) 

Mqr  iM  aake  }«■■  MMMMdRM  aiaiaUi 


YES     NO 


Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh.  PA  15250-7954 


Public  Papers 
of  the 
Presidents 
of  tlie 
United  States 

Mlliam  J.  Clinton 

1993 

(Book  I) $51.00 

1993 

(Book  II) $51.00 

1994 

(Book  1) $56.00 

1994 

(Book  II) $52.00 

1995 

(Book  I) $60.00 

1995 

(Book  n) $65.00 

1996 

(Book  I) $66.00 

1996 

(Book  n)  $72.00 

1997 

(Book  I) $69.00 

1997 

(Book  O)  $78.00 

1998 

(Book  I) $74.00 

1998 

(Book  II) $75.00 

1999 

(Book  I) $71.00 


Published  by  the  Office  of  the  Federal  R^siei. 
National  Archives  and  Records  Administration 

Mail  order  to: 

Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh,  PA 


(Kn  Ml) 


The  authentic  text  behind  the  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


This  unique  service  pravides4jp- 
to-date  information  on  Presidential 
policies  and  announcements,  it 
contains  the  full  text  of  the 
Prestdenf  s  put)iic  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 


Weekly  Compilation  of 

Presidential 
Documents 


Monday.  Imiaty  U.  1W7 
VWuma  33— Numbn  2 


The  Weekly  Compilation  carries  a 
Morxlay  detfeline  and  covers  mate- 
rials released  during  the 
preceding  week.  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  PreskJent, 
nominatk>ns  submitted  to  the 
Senate,  a  checklist  of  White 
hkxjse  press  releases,  arxl  a 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Parts  405  and  406 

Docket  No.  FAA-2001-8607;  Amendment 
Nos.  40&-2,  406-2] 

RIN2120-AH18 

Civil  Penalty  Actions  In  Commercial 
Space  Transportation:  Delay  of 
Effective  Date 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule;  delay  of  effective 
date. 

SUMMARY:  In  accordance  with  a 
memorandum  of  January  20,  2001,  from 
the  Assistant  to  the  President  and  Chief 
of  Staff,  entitled  "Regulatory  Review 
Plan,"  published  in  the  Federal  Register 
on  January  24,  2001,  this  action 
temporarily  delays  for  60  days  the 
effective  date  of  a  rule  entitled  Civil 
Penalty  Actions  in  Commercial  Space 
Transportation,  published  in  the 
Federal  Register  on  January  10,  2001 
(66  FR  2176).  That  rule  amends  the 
procediu^s  for  assessment  and 
adjudication  of  civil  penalties  in  space 
transportation  enforcement  actions. 

DATES:  The  effective  date  of  the  final 
rule  amending  14  CFR  part  405  and 
revising  14  CFR  part  406  published  in 
the  Federal  Register  on  January  10, 
2001,  at  66  FR  2176,  is  delayed  for  60 
days,  from  February  9,  2001,  until  April 
10,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mardi  Ruth  Thompson,  Office  of  the 
Chief  Counsel  (AGC-200A),  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591:  telephone  (202) 
267-3073,  facsimile  (202)  267-5106,  or 
e-mail:  mardi.thompson@faa.gov. 


SUPPLEMENTARY  INFORMATION: 
Background 

In  accordance  with  a  memorandum  of 
January  20,  2001,  from  the  Assistant  to 
the  President  and  Chief  of  Staff,  entitled 
"Regulatory  Review  Plan,"  published  in 
the  Federal  Register  on  January  24, 
2001  (66  FR  7702),  this  action 
temporarily  delays  for  60  days  the 
effective  date  of  a  rule  entitled  Civil 
Penalty  Actions  in  Commercial  Space 
Transportation,  published  in  the 
Federal  Register  on  January  10,  2001 
(66  FR  2176).  That  rule  amends  the 
procedures  for  assessment  and 
adjudication  of  civil  penalties  in  space 
transportation  enforcement  actions. 

Good  Cause  for  No  Notice  and 
Immediate  Adoption 

To  the  extent  that  5  U.S.C.  section  553 
applies  to  this  action,  it  is  exempt  from 
notice  and  conunent  because  it 
constitutes  a  rule  of  procedure  under  5 
U.S.C.  section  553(b)(A).  Alternatively, 
the  FAA's  implementation  of  this  action 
without  opportimity  for  public 
comment,  effective  immediately  upon 
publication  today  in  the  Federal 
Register,  is  based  on  the  good  cause 
exceptions  in  5  U.S.C.  section  553(b)(B) 
and  553(d)(3).  Seeking  public  comment 
is  impracticable,  unnecessary  and 
contrary  to  the  public  interest.  The 
temporary  60-day  delay  in  effective  date 
is  necessary  to  give  Department  officials 
the  opportimity  for  further  review  and 
consideration  of  new  regulations, 
consistent  with  the  Assistant  to  the 
President's  memorandiun  of  January  20, 
2001.  Given  the  imminence  of  the 
effective  date,  seeking  prior  public 
conunent  on  this  temporary  delay 
would  have  been  impractical,  as  well  as 
contrary  to  the  public  interest  in  the 
orderly  promulgation  and 
implementation  of  regulations.  The 
imminence  of  the  effective  date  is  also 
good  cause  for  making  this  action 
effective  inunediately  upon  publication. 
This  action  does  not  affect  the  close  of 
the  comment  period,  which  remains 
February  9,  2001. 

Issued  in  Washington,  DC  on  January  31, 
2001. 

Patricia  G.  Smith, 

Associate  Administrator  for  Commercial 

Space  Transportation. 

(FR  Doc.  01-3209  Filed  2-7-01;  8:45  am] 
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POSTAL  SERVICE 

39  CFR  Part  111 

Standards  Governing  the  Design  of 
CurtMlde  Mailboxes 

agency:  Postal  Service. 
ACTION:  Final  rule. 

SUMMARY:  The  Postal  Service  is  revising 
U.S.  Postal  Service  Standard  7A, 
Mailboxes,  City  and  Rural  Curbside, 
which  governs  the  design  of  curbside 
mailboxes.  This  revision  was  developed 
through  a  consensus  process  and  was 
approved  by  a  conunittee  of 
representatives  from  mailbox 
manufact\u«rs,  mailbox  accessory 
manufacturers,  and  the  Postal  Service. 
EFFECTIVE  DATE:  This  rule  shall  be 
effective  on  February  8,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Annamarie  Gildea,  U.S.  Postal  Service, 
475  L'Enfant  Plaza  SW.,  Room  7142, 
Washington,  DC  20260-1127.  (202)  268- 
3558. 

SUPPLEMENTARY  INFORMATION: 

The  revised  standard,  which  shall  be 
designated  U.S.  Postal  Service  Standard 
73,  Mailboxes,  Curbside,  adopts  the 
recommendations  of  the  USPS  Curbside 
Mailbox  Standard  Revision  Consensus 
Committee.  The  members  of  the 
Committee  met  as  an  advisory  group 
and  negotiated  among  themselves  and 
with  the  Postal  Service  to  reach  a 
consensus  on  a  new  standard.  Further, 
Committee  members  were  responsible 
for  representing  other  interested 
individuals  and  organizations  that  were 
not  present  at  Committee  meetings  and 
keeping  them  informed  of  the 
Committee's  proceedings.  As  part  of  the 
consensus  process,  the  Postal  Service 
agreed  to  use  a  recommendation  by  the 
Committee  as  the  basis  of  the  new 
standard.  In  addition,  each  private 
member  of  the  Committee  agreed  that,  if 
it  agreed  to  a  recommendation  by  the 
Committee,  it  would  support  that 
reconunendation  and  the  new  standard 
to  the  extent  that  it  reflects  the 
recommendation.  After  the  Consensus 
Committee  held  several  meetings  that 
were  open  to  the  public,  the  Committee 
approved  and  recommended  the 
standard  set  forth  below  and  agreed  that 
the  benefits  of  the  standard  outweighed 
its  costs. 

Changes  incorporated  in  the  proposed 
new  standard  include  the  following: 
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1.  Eliminated  the  requirement  that 
"Traditional"  mailboxes  must  be  built 
in  conformance  with  USPS  drawings 
(formerly  designated  Tl,  T2,  &  T3).  All 
three  USPS  drawings  were  eliminated 
and  replaced  with  a  new  figure,  which 
gives  manufacturers  more  design 
flexibility. 

2.  Removed  all  requirements  to 
comply  with  military  and  federal 
specifications  and  standards. 

3.  Deleted  flammabiUty,  solar 
exposiue,  and  color  intensity  test 
requirements  that  were  determined  to  be 
invalid  or  imnecessary. 

4.  Dropped  requirement  that 
manu&ctiuers  comply  with  the  National 
Motor  Freight  Classification  Rule  222. 

5.  Introduced  a  new  "Locked" 
mailbox  classification  with  two  new 
figures.  This  design  will  provide 
customers  with  an  option  to  purchase 
mailboxes  that  offer  increased  seciirity 
for  their  mail. 

6.  Incorporated  quality  assurance 
provisions. 

7.  Added  a  figure  depicting  three  new 
alternative  flag  designs. 

8.  Included  new  guidelines  and  a 
figure  for  acceptable  door  handle/knob 
designs. 

9.  Clarified  application  requirements 
and  introduced  independent  labotatory 
testing. 

Comment  and  Analysis 

The  Postal  Service  makes  this  revision 
after  consideration  of  the  single 
substantive  comment  submitted  in 
response  to  the  Notice  of  Proposed 
Rulemaking  published  in  Vol.  65 
Federal  Register  No.  212  on  November 
1,  2000.  The  commenter  recommended 
that  the  proposed  standard  be  modified 
to  permit  use  of  retrofit  locking  devices 
on  mailboxes.  The  commenter  argued 
that  such  devices  would  address  mail 
theft  concerns,  provide  a  low  cost 
alternative  to  purchasing'a  locking 
mailbox,  and  enable  more  efficient 
carrier  delivery. 

Although  the  commenter  recommends 
that  retrofit  locking  devices  be 
permitted  only  if  they  do  not  otherwise 
violate  any  provision  of  the  new 
standard,  the  Postal  Service  and  the 
Consensus  Committee  have  concluded 
that  the  recommended  modification 
should  not  be  made. 

The  Postal  Service  has  evaluated 
numerous  locking  devices  intended  to 
be  retrofitted  on  customers'  curbside 
mailboxes.  In  every  case,  mailboxes 
equipped  with  those  devices  required 
significant  additional  carrier  effort.  In 
addition,  all  were  susceptible  to 
incorrect  homeowner  installation  and/or 
incorrect  operation  by  carriers.  These 
pervasive  problems  would  decrease  the 


effectiveness  of  mail  security  afforded 
by  these  devices  and  increase  the 
operational  difficulty  of  servicing 
mailboxes  equipped  with  those  devices. 
For  these  reasons,  the  Postal  Service  has 
consistently  determined  that  retrofit 
locking  devices  should  not  be  permitted 
on  curbside  mailboxes,  and  all  members 
of  the  Committee  opposed  adoption  of 
the  change  recommended  by  the 
commenter. 

In  response  to  concerns  about  mail 
security,  the  Consensus  Committee 
recommended  new  design  requirements 
for  locked  mailboxes.  The  new  locked 
mailboxes  permitted  imder  the  revised 
standard  will  not  present  any  of  the 
inherent  problems  associated  with 
retrofit  locking  devices,  and  will 
provide  increased  mail  seciuity  to 
customers. 

Re-approval  of  Manufacturers' 
Curbside  Mailboxes 

The  re-approval  process  for 
manufactiu'ers  with  mailbox  designs 
that  were  approved  before  the  final 
publication  date  of  USPS  STD  7B  will 
be  conducted  as  follows.  The  approval 
process  for  all  other  mailbox  designs 
will  be  conducted  in  accordance  with 
USPS  STD  7B,  part  5. 

1.  The  USPS  will  notify  currently 
approved  manufacturers  within  five 
business  days  after  final  pubUcation  of 
USPS  STD  7B  in  the  Federal  Register 
when  to  submit  their  mailboxes  for  re- 
approval.  All  mailboxes  must  be 
submitted  to:  ATTN:  Test  Evaluation  & 
Quality,  USPS  Engineering,  8403  Lee 
Hwy,  Merrifield  VA  22082-8101. 

2.  Manufacturers  will  have  90  days 
after  receipt  of  this  notification  to 
submit  a  sample  of  each  of  their 
previously  approved  mailboxes.  In 
addition,  manufacturers  shall  submit 
their  quality  assurance  manual,  and 
each  mailbox  must  be  accompanied 
with  a  compliance  certificate,  one  set  of 
drawings,  product  information,  and 
instructions.  Mailboxes  will  be  tested  on 
a  first-come,  first-served  basis. 

3.  If  a  previously  approved  mailbox  is 
not  submitted  within  the  90-day  period, 
it  will  automatically  lose  its  approval 
status.  A  manufactiner  may  receive  an 
extension  of  up  to  45  days,  provided 
reasonable  justification  is  demonstrated 
to  the  USPS.  Manufacturers  seeking  an 
extension  must  write  to:  ATTN: 
DeUvery  &  Retail  Systems,  USPS 
Information  Platform,  8403  Lee  Hwy, 
Merrifield  VA  22082-8101. 

4.  The  USPS  will  have  up  to  90  days 
to  respond  to  submissions,  during 
which  time  manufacturers  can  continue 
to  sell  their  mailboxes. 

5.  If  a  submitted  mailbox  does  not 
pass  the  revised  standard's 


requirements,  the  manufacturer  may 
make  modifications  and  re-submit  their 
mailbox  one  additional  time.  The 
manufactvuer  will  have  45  days  after  the 
date  of  USPS's  notice  of  denial  of  the 
manufacturer's  first  application  to 
submit  a  second  sample.  Should  the 
second  sample  fail  testing,  the 
manufactiuer  has  up  to  180  days  ft'om 
notification  of  failure  to  cease  selling  it. 
The  manufacturer  is  also  to  cease 
production  immediately  and  use  the  180 
days  to  deplete  existing  inventory. 

6.  If  a  mailbox  fails  two  testing 
attempts,  manufactiu^rs  may  still  make 
modifications  and  re-submit  in 
accordance  with  the  new  application 
requirements  specified  in  the  revised 
standard.  However,  the  conditions 
identified  in  #5  above  remain  in  effect. 

List  of  Subjects  in  39  CFR  Part  111 

Postal  Service. 

PART1 1 1— {AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  §  552(a),  39  U.S.C. 
§§  101,  401,  403,  404,  3001-3011,  3201-3219, 
3403-3406,  3621,  3626.  5001. 

2.  Revise  USPS  STD  7 A  as  set  forth 
below: 

USPS-STD-7B. 
February  8,  2001. 
Supersedes  Rev  A. 
Dated:  December  17, 1992. 

1.  SCOPE  AND  CLASSmCA-nON 

1.1  Scope 

This  standard  covers  all  curbside 
mailboxes.  Curbside  mailboxes  are 
defined  as  any  design  made  to  be  served 
by  a  carrier  from  a  vehicle  on  any  city, 
rural  or  highway  contract  route.  This 
standard  is  not  applicable  to  mailboxes 
intended  for  door  delivery  service  (see 
6.1). 

1.2  Classifications 

Based  on  their  size  and  design, 
curbside  mailboxes  are  classified  as 
either: 

T — Traditional,  Full  or  Limited  Service 

(see  3.2.1  &  Figuie  1). 
C — Contemporary,  Full  or  Limited 

Service  (see  3.2.2). 
L — Locked,  Full  or  Limited  Service  (see 

3.2.3  &  Figures  2  &  3). 

1.3  Approved  Models 

1.3.1    Approved  Models 

Manufacturers  whose  mailboxes  have 
been  approved  by  the  United  States 
Postal  Service  (USPS)  will  be  listed  in 
the  Postal  Operations  Manual  (POM) 
and  published  in  the  Postal  Bulletin. 
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1.3.2    Interested  Manufacturers 

Manufacturing  standards  and  current 
information  concerning  the  manufacture 
of  cuirbside  mailboxes  may  be  obtained 
by  writing  to:  USPS,  Information 
Platform,  Delivery  &  Retail  Operation 
Equipment,  8403  Lee  Highway, 
Merrifield,  VA  22082-8101. 

2.  APPLICABLE  DOCUMENTS 

2.1  Specifications  and  Standards 

Except  where  specifically  noted,  the 
specifications  set  forth  herein  shall 
apply  to  all  curbside  mailbox  designs. 

2.2  Government  Documents 

The  following  documents  of  the  latest 
issue  are  incorporated  by  reference  as 
part  of  this  standard. 

United  States  Postal  Service 

POM    Postal  Operations  Manual 

Copies  of  the  Postal  Operations 
Manual  can  be  obtained  from  the  USPS 
New  Jersey  Material  Distribution  Center, 
2  Brick  Plant  Road,  South  River,  NJ 
08877-9998. 

2.3  Non-Govemment  Documents 

The  following  dociunents  of  the  latest 
issue  are  incorporated  by  reference  as 
part  of  this  standard. 

American  Standards  for  Testing 
Materials  (ASTM) 

ASTM  085    Standard  Practice  for 
Modified  Salt  Spray  (Fog)  Testing 

ASTM  D968    Standard  Test  Methods 
for  Abrasion  Resistance  of  Organic 
Coatings  by  Falhng  Abrasive 

Copies  of  the  preceding  documents 
can  be  obtained  from  the  American 
Society  for  Testing  and  Materials,  100 
Barr  Harbor  Drive,  West  Conshohocken, 
PA  19428-2959. 

Underwriters  Laboratories 

UL  771     Night  Depositories  (Rain  Test 
Only) 

Copies  of  the  preceding  document  can 
be  obtained  firom  Underwriters 
Laboratories  Inc.,  333  Pfingsten  Road, 
Northbrook,  IL  60062-2096 

American  Society  for  Quality 

ANSI/ASQC  Q9002-1994    Quality 
Systems — Model  for  Quality 
Assurance  in  Production, 
Installation,  and  Servicing 

ANSI/ISO/ASQC  Ql  001 3-1995 

Guidelines  for  Developing  Quality 
Manuals 

Copies  of  the  preceding  documents 
can  be  obtained  from  the  American 
Society  for  Quality,  PO  Box  3066, 
Milwaukee,  WI  53201-3066. 


3.  REQUIREMENTS 

3.1  Quality 

Mailbox  manufacturers  must  ensure 
and  be  able  to  substantiate  that  units 
manufactured  conform  to  the 
requirements  of  this  specification. 

3.1.1  Inspection 

The  Postal  Service  reserves  the  right 
to  inspect  units  for  conformance  to  this 
specification  at  any  stage  of 
manufacture.  Inspection  by  the  Postal 
Service  does  not  relieve  the 
manufactiu^r  of  the  responsibility  to 
provide  performance  that  conforms  to 
the  requirements  set  forth  in  this 
specification.  Prior  to  any  visits,  the 
Postal  Service  will  provide  a  minimum 
notice  of  30  business  days.  The  Postal 
Service  may,  in  its  discretion,  suspend 
the  approval  status  of  any 
manufacturer's  model  that  is  found  to  be 
out  of  conformance  with  approved 
drawings  (see  5.2.2). 

3.1.2  System 

The  manufacturer  shall  use  a 
documented  quality  system  acceptable 
to  the  Postal  Service.  As  a  minimum, 
the  manufactiuer's  quality  system  shall 
include  controls  and  record  keeping  in 
the  following  areas:  (A  quahty  system  in 
compliance  with  ANSI/ASQC  Q9002- 
1994  meets  this  requirement). 

3.1.2.1  Inspection  and  testing; 

3.1.2.2  Inspection,  measuring,  and  test 
equipment; 

3.1.2.3  Control  of  nonconforming 
products; 

3.1.2.4  Dociunent  control;  and 

3.1.2.5  Corrective  action. 

3.1.3  Sjrstem  Evaluation 

The  Postal  Service  has  the  right  to 
evaluate  the  acceptability  and 
effectiveness  of  the  manufactiuer's 
quality  system  before  approval  and 
during  tenure  as  approved  source. 

3.1.4  Records 

All  of  the  manufacturer's  records 
pertaining  to  the  approved  product  shall 
be  kept  for  a  minimum  of  three  (3)  years 
after  shipment  of  product. 

3.2  General  Design 

Mailboxes  must  meet  regulations  and 
requirements  as  stipulated  by  USPS 
collection  and  delivery,  operation  and 
pohcy  (see  2.2).  This  includes  carrier 
door  operation  as  stated  in  3.4,  flag 
operation  as  stated  in  3.7,  in-coming 
mail  openings  and  the  retrieval  of  out- 
going mail.  The  opening  style,  design 
and  size  are  determined  by  the 
manufacturer,  however,  the  carrier  must 
be  able  to  deposit  the  customer's  mail. 
Out-going  mail  of  all  designs  must  be 


able  to  be  pulled  straight  out  of  the 
mailbox  without  interference  from 
protrusions,  hardware,  etc.  Mailboxes 
must  be  capable  of  passing  the 
applicable  testing  requirements  in  3.15. 
Mailboxes  must  not  be  made  of  any 
transparent,  toxic,  or  flammable 
material  (see  3.3).  The  mailbox  must 
protect  mail  from  potential  water 
damage  that  may  result  from  wet 
weather  conditions  (see  section  3.15.3). 
Any  advertising  on  a  mailbox  or  its 
support  is  prohibited.  Additional 
specffic  requirements  follow. 

3.2.1  Traditional  Designs  (Limited  k 
Full  Service) 

Figure  1  and  meet  capacity 
requirements  specified  in  3.15.1  will  be 
classified  as  Traditional.  Designs 
incorporating  a  carrier  signal  flag  (see 
3.7)  will  be  classified  as  full  service 
mailboxes.  Designs  with  no  flag  will  be 
classified  as  limited  service  (see  3.12). 
As  specified  in  3.5,  a  rear  door  is 
permitted  to  enable  the  customer  to 
remove  mail  without  standing  in  the 
street.  The  use  of  locks,  locking  devices 
or  inserts  is  prohibited. 

3.2.2  Contemporary  Designs  (Limited 
&  Full  Service) 

Mailbox  designs  that  do  not  conform 
to  the  dome-rectangiilar  shape  of 
Traditional  designs  but  meet  capacity 
requirements  specified  in  3.15.1  will  be 
classified  as  Contemporary.  In  addition. 
Contemporary  designs  shall  not  exceed 
the  maximum  limitations  on 
dimensions  A,  D,  E,  F  and  G  in  Figiu« 
1.  Designs  incorporating  a  carrier  signal 
flag  (see  3.7)  will  be  classified  as  full 
service  mailboxes.  Designs  with  no  flag 
will  be  classified  as  limited  service  (see 
3.12).  Although  the  shape  and  design  is 
less  restrictive.  Contemporary  mailboxes 
must  meet  the  same  applicable 
functional  requirements.  Contemporary 
designs  can  also  incorporate  a  rear  door, 
as  specified  in  3.5,  to  enable  the 
customer  to  remove  mail  without 
standing  in  the  street.  The  use  of  locks, 
locking  devices  or  inserts  is  prohibited. 

3.2.3  Locked  Designs 

Mailbox  designs  that  provide  security 
for  customer's  in-coming  mail  will  be 
classified  as  Locked  mailboxes  (see 
Figiues  2  &  3).  Although  the  shape  and 
design  is  less  restrictive.  Locked 
mailboxes  must  meet  the  same 
applicable  functional  requirements. 
Designs  having  a  slot  for  in-coming  mail 
must  be  at  least  1.75  inches  high  by  10 
inches  wide.  If  a  slot  has  a  protective 
flap  it  must  operate  inward  to  ensure 
mail  can  be  inserted  in  a  horizontal 
manner  without  requiring  any 
additional  effort  of  carriers  (see  Figure 
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3).  The  slot  must  be  positioned  on  the 
front  side  of  the  mailbox  facing  the 
street.  In  addition,  the  slot  must  be 
clearly  visible  and  directly  accessible  by 
mail  carriers.  Any  designs,  which  allow 
for  out-going  mail,  must  meet  all 
applicable  requirements  of  this 
standard. 

3.2.3.1  Full  Service 

Locked  mailbox  designs  of  this  class 
allow  for  both  in-coming  and  out-going ' 
mail  as  depicted  in  Figure  2.  It  is 
preferred  *  that  both  in-coming  and  out- 
going mail  compartments  be  located 
behind  a  single  carrier  service  door  as 
shown  in  Figure  2.  Alternate  positioning 
of  the  in-coming  mail  compartment 
such  as  beneath  or  side-by-side  with  the 
out-going  compartment  is  permitted 
provided  that  no  additional  carrier 
service  is  introduced. 

3.2.3.2  Limited  Service 

Locked  mailbox  designs  of  this  class 
only  allow  for  in-coming  mail  as  shown 
in  Figure  3. 

3.2.4    Mailbox  Accessories 

Decorative  art  and  devices  can  be 
attached  to  the  exterior  of  approved 
mailbox  designs  provided  they  do  not 
interfere  with  mail  delivery  or  present  a 
safety  hazard.  Devices  can  also  be 
mounted  in  the  interior  of  approved 
mailboxes  provided  they  do  not  cause 
the  intended  mailbox  to  fail  capacity 
test  described  in  3.15.1  and  do  not 
interfere  with  mail  delivery  or  present  a 
safety  hazard.  Any  advertising  on  a 
mailbox  or  its  support  is  prohibited. 
Unrestricted  spring-loaded  devices  and 
designs  are  prohibited.  Auxihary  flags 
or  devices  used  to  signal  the  customer 
that  the  mail  has  arrived  must  operate 
automatically  without  requiring 
additional  carrier  effort. 

3.3    Materials 

Ferrous  or  nonferrous  metal,  wood 
(restrictions  apply],  plastic,  or  other 
materials  may  be  used,  as  long  as  their 
thickness,  form,  mechanical  properties, 
and  chemical  properties  adequately 
meet  the  operational,  structural,  and 
performance  requirements  set  forth  in 
this  standard.  Materials  used  must  not 
be  toxic,  flammable  or  transparent. 

3.3.1    Mailbox  Floor 

The  entire  bottom  area  of  all 
mailboxes  where  mail  woidd  rest  shall 
be  fabricated  to  prevent  mail  from 
damage  due  to  condensation  or 
moisture.  Except  for  the  internal  mail 


'  The  term  'preferred'  as  used  throughout  this 
document  in  conjunction  with  any  requirement 
implies  that  compliance  is  desired  but  not 
mandatory. 


compartment  of  locked  style  mailboxes, 
all  designs  must  not  present  a  lip  or 
protrusion  that  would  prevent  the  mail 
from  being  inserted  or  pulled  straight 
out  of  the  mailbox.  The  surface  of  the 
floor  cannot  be  made  of  wood  material. 
The  floor  shall  be  ribbed  as  shown  in 
Figures  1,  2,  and  3  or  dimpled, 
embossed,  or  otherwise  fabricated 
provided  the  resulting  surface  area 
(touching  mail)  does  not  exceed  .25 
square  inch  (per  dimple/impression) 
and  is  a  minimum  of  .12  inch  high  on 
centers  not  exceeding  1  inch.  A  mat 
insert  having  a  raised  surface  contour 
may  be  used  for  the  internal  mail 
compartment  of  locked  style  mailboxes 
only  (see  Figures  2  &  3). 

3.3.2  Carrier  Signal  Flag 

Cannot  be  made  of  wood.  Plastic  is 
the  preferred  material. 

3.3.3  Door  Handle 

Cannot  be  made  of  wood.  Plastic  is 
the  preferred  material. 

3.4    Carrier  Service  Door 

There  shall  be  only  one  carrier  service 
door  which  must  provide  access  for 
mail  deUvery  and  collection  intended 
by  the  unit  and  meet  USPS  delivery 
operational  requirements  (see  2.2).  The 
door  must  meet  the  applicable  testing 
requirements  specified  in  3.15.2.  The 
carrier  service  door  must  operate  finely 
and  solely  by  pulling  outward  and 
downward  with  a  convenient  handle  or 
knob.  The  design  of  the  door,  including 
hinges  and  handles  must  provide 
protection  against  wind,  rain,  sleet,  or 
snow  (see  3.15.3).  Door  latches  must 
hold  the  door  closed  but  allow  easy 
opening  and  closing  requiring  no  more 
than  5  poimds  of  force.  Action  of  the 
latch  must  be  a  positive  mechanical  one 
not  relying  solely  on  friction  of  the 
hinge  parts.  The  door  shall  not  be 
spring-loaded.  Magnetic  latches  are 
acceptable  provided  adequate  closure 
power  is  maintained  during  ambient 
conditions  specified  in  3.15.6  and 
applicable  testing  described  in  3.15.  It  is 
preferred  that  by  either  tactile  or  by 
sound  (i.e.  "snap"  or  "click")  carriers 
are  alerted  that  door  is  properly  shut. 
The  door,  once  opened,  must  remain  in 
the  open  position  until  the  carrier 
pushes  it  closed.  The  door  must  rotate 
a  minimum  of  100  degrees  when  opened 
and  it  is  preferred  that  the  maximum 
rotation  be  limited  to  120  degrees  or 
less.  When  in  a  fully  opened  and  rest 
position,  the  opening  angle  of  the  door 
cannot  measiue  more  than  180  degrees. 
No  protrusions  other  than  the  handle/ 
knob,  door  catch,  alternate  flag  design, 
decorative  features  or  markings  are 
permitted  on  the  carrier  service  door. 


Protrusions  of  any  kind  that  reduce  the 
usable  voliune  within  the  mailbox  when 
closed  are  not  acceptable.  See  section 
3.2.3  for  carrier  service  door 
requirements  for  Locked  mailbox 
designs. 

3.4.1    Handle/Knob 

The  handle  or  knob  shall  have 
adequate  accessibility  to  permit  quickly 
grasping  and  pulling  it  with  one  hand 
(with  or  without  gloves)  to  open  the 
door.  The  handle  or  knob  shall  be 
located  within  the  top  1/3  of  the  door. 
Various  acceptable  handle/knob  designs 
with  required  dimensions  are  depicted 
in  Figiue  5.  Other  designs  may  be 
acceptable  provided  they  allow  enough 
finger  clearance  and  surface  area  for 
carriers  to  grasp. 

3.5  Rear  Doors 

Mailboxes  may  have  a  rear  door, 
provided  that  it  does  not  interfere  with 
the  normal  delivery  and  collection 
operation  provided  by  the  carrier  or 
require  the  carrier  to  perform  any 
imusual  operations.  The  rear  door  must 
not  be  susceptible  to  being  forced  open 
as  a  result  of  large  mail  items  such  as 
newspapers  and  parcels  being  inserted 
through  the  carrier  door.  The  rear  door 
must  meet  the  applicable  testing 
requirements  specified  in  3.15. 

3.6  Locks 

Locked  mailbox  designs  shall  have  an 
effective  means  to  ensure  that  in-coming 
mail  is  only  accessible  by  the  customer. 
The  use  of  locks  on  Contemporary  and 
Traditional  mailbox  designs  is 
prohibited.  Manufactiu'ers  must  include 
the  following  statement  in  their 
instructions  to  customers:  IT  IS 
IMPORTANT  TO  NOTE  THAT  IT  IS 
NOT  THE  RESPONSIBILITY  OF  MAIL 
CARRIERS  TO  OPEN  MAILBOXES 
THAT  ARE  LOCKED.  ACCEPT  KEYS 
FOR  THIS  PURPOSE,  OR  LOCK 
MAILBOXES  AFTER  DELIVERY  OF 
THE  MAIL. 

3.7  Carrier  Signal  Flag 

Traditional,  Contemporary,  and 
Locked  mailbox  designs  classified  as 
Full  Service  shall  have  a  carrier  signal 
flag.  The  flag  design  must  be  one  of  the 
approved  concepts  depicted  in  Figiires 
1,  2,  and  4.  As  shown  in  each  figure,  the 
flag  must  be  moimted  on  the  ri^t  side 
when  facing  the  mailbox  from  the  front. 
The  flag  must  not  require  a  lift  or  more 
than  2  poimds  of  force  to  retract. 
Additionally,  when  actuated  (signaling 
out-going  mail)  the  flag  must  remain  in 
position  until  retracted  by  the  carrier. 
The  color  of  the  flag  must  be  in 
accordance  with  requirements  described 
in  3.10.  The  operating  mechanism  of  the 
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9ag  must  not  require  lubrication  and 
must  continue  to  operate  properly  and 
positively  (without  binding  or  excessive 
free  play)  after  being  subjected  to  test 
described  in  3.15.  Optionally,  the  flag 
may  incorporate  a  self-lowering  feature 
that  causes  it  to  automatically  retract 
when  the  carrier  service  door  is  opened 
provided  no  additional  effort  is  required 
of  the  carrier.  The  self-lowering  feature 
cannot  present  protrusions  or 
attachments  and  must  not  interfere  with 
delivery  operations  in  any  manner  or 
present  hazardous  featiues  as  specified 
in  3.2. 

3.8  Marking 

The  mailbox  must  bear  two 
inscriptions  on  the  carrier  service  door: 
"U.S.  MAIL"  in  a  minimum  of  .50  inch 
high  letters  and  "Approved  By  The 
Postmaster  General"  in  a  minimum  of 
.18  inch  high  letters.  These  inscriptions 
may  be  positioned  beneath  the  in- 
coming mail  slot  for  Limited  Service 
Locked  Mailboxes  as  shown  in  Figure  3. 
Markings  must  be  permanent  and  may 
be  accomplished  by  applying  a  decal, 
embossing  on  sheet  metal,  raised 
lettering  on  plastic,  engraving  on  wood 
or  other  methods  that  are  suitable  for 
that  particular  imit.  The  manufacturer's 
name,  address,  date  of  manufacture 
(month  and  year),  and  model  number  or 
nomenclature  must  be  legible  and 
permanently  marked  or  affixed  on  a 
panel  (reeir,  backside  of  door,  bottom  or 
side  interior  near  the  carrier  service 
door)  of  the  mailbox  that  is  readily 
accessible  and  not  obscured. 

3.8.1    Modified  Mailbox  Marking 

Mailboxes  that  use  previously 
approved  units  in  their  design  must 
Include  marking  stating  the  new 
manufacturer's  name,  address,  date  of 
manufacture  and  model  nomenclature 
in  a  permanent  fashion  and  location  as 
described  above.  Additionally,  The 
"U.S.  MAIL"  and  "Approved  By  The 
Postmaster  General"  marking  shall  be 
reapplied  if  it  is  obsciued  or  obliterated 
by  the  new  design. 

3.9  Coatings  and  Finishes 

Choice  of  coatings  and  finishes  is 
optional,  provided  all  requirements  of 
this  standard  are  met.  All  coatings  and 
finishes  must  be  free  from  flaking, 
peeling,  cracking,  crazing,  blushing,  and 
powdery  surfaces.  Coatings  and  finishes 
must  be  compatible  with  the  mailbox 
materials.  Accept  for  small  decorative 
accents,  mirror-like  coatings  or  finishes 
are  prohibited.  The  coating  or  finish 
must  meet  the  applicable  testing 
reqiurements  described  in  3.15.5. 


3.10  Color 

The  color  of  the  mailbox  and  flag 
must  be  in  accordance  with  the 
following  requirements.  The  mailbox 
may  be  any  color.  The  carrier  signal  flag 
can  be  any  color  except  any  shade  of 
green,  brown,  white,  yellow  or  blue.  The 
preferred  flag  color  is  fluorescent 
orange.  Also,  the  flag  color  must  present 
a  clear  contrast  with  predominant  color 
of  the  mailbox. 

3.11  Mounting 

The  mailbox  shall  be  provided  with 
means  for  convenient  and  locked 
moimting  that  meets  all  applicable 
requirements  of  the  POM.  "The 
manufacturer  may  offer  various  types  of 
moimting  accessories  such  as  a  bracket, 
post  or  stand.  Although  the  USPS  does 
not  regulate  the  design  of  mounting 
accessories,  it  is  pointed  out  that  no  part 
of  them  is  permitted  to  project  beyond 
the  frx)nt  of  the  mounted  mailbox. 
Mounting  accessories  must  not  interfere 
with  delivery  operations  as  described  in 
3.2  or  present  hazardous  features  as 
described  in  3.14.  See  section  6  for 
additional  important  information. 

3.12  Instructions  and  Product 
Information 

3.12.1  Assembly  and  Installation 

A  complete  set  of  instructions  for 
assembling  and  mounting  the  mailbox 
shall  be  furnished  with  each  unit.  The 
instructions  must  include  the  following 
conspicuous  message:  CUSTOMERS 
ARE  REQUIRED  TO  CONTACT  THE 
LOCAL  POST  OFHCE  BEFORE 
INSTALLING  THE  MAILBOX  TO 
ENSURE  ITS  CORRECT  PLACEMENT 
AND  HEIGHT  AT  THE  STREET. 
GENERALLY,  MAILBOXES  ARE 
INSTALLED  AT  A  HEIGHT  OF  41^5 
in.  FROM  THE  ROAD  SURFACE  TO 
INSIDE  FLOOR  OF  THE  MAILBOX  OR 
POINT  OF  MAIL  ENTRY  (LOCKED 
DESIGNS)  AND  ARE  SET  BACK  6-8  in. 
FROM  FRONT  FACE  OF  CURB  OR 
ROAD  EDGE  TO  THE  MAILBOX  DOOR. 

3.12.2  Limited  Service  Mailboxes 

The  following  conspicuous  note  shall 
be  included  with  each  mailbox:  THIS  IS 
A  LIMITED  SERVICE  MAILBOX 
(WITHOUT  FLAG)  AND  IT  IS  ONLY 
INTENDED  FOR  CUSTOMERS  WHO 
DO  NOT  WANT  POSTAL  CARRIERS 
TO  PICK-UP  THEIR  OUT-GOING  MAIL. 
UNLESS  POSTAL  CARRIERS  HAVE 
MAIL  TO  DELIVER  THEY  WILL  NOT 
STOP  AT  LIMITED  SERVICE 
MAILBOXES. 

3.13  Newspaper  Receptacles 

A  receptacle  for  the  delivery  of 
newspapers  may  be  attached  to  the  post 


of  a  curbside  mailbox  provided  no  part 
of  the  receptacle  interferes  with  the 
delivery  of  mail,  obstructs  the  view  of 
the  flag,  or  presents  a  hazard  to  the 
carrier  or  the  carrier's  vehicle.  The 
receptacle  must  not  extend  beyond  the 
front  of  the  box  when  the  door  is  closed. 
No  advertising  may  be  displayed  on  the 
outside  of  the  receptacle,  except  the 
name  of  the  publication. 

3.14  Workmanship 

The  mailbox  shall  be  properly 
assembled  and  utilize  the  best 
commercial  practice  workmanship 
standards  in  the  fabrication  of  all 
components  and  assemblies.  All 
movable  parts  shall  fit  and  operate 
properly  with  no  unintended  catch  or 
binding  points.  The  unit  must  be  free 
frtjm  harmful  projections  or  other 
hazardous  devices.  The  unit  must  not 
have  any  sharp  edges,  sharp  comers, 
burrs  or  other  features  (on  any  surfaces) 
that  may  be  hazardous  to  carriers/ 
customers,  or  that  may  interfere  with 
delivery  operations  as  described  in  3.2 
(General  Design). 

3.15  Testing  Requirements 

Mailboxes  will  be  subjected  to  all 
applicable  testing  described  herein 
(specific  requirements  follow).  A 
mailbox  that  fails  to  pass  any  test  will 
be  rejected.  Testing  will  be  conducted  in 
sequence  as  listed  herein  and  in  Table 

m. 

3.15.1    Capacity 

Traditional  and  Contemporary 
designs  must  meet  minimum  capacity 
requirements  tested  by  insertion  and 
removal  of  a  standard  test  gauge  which 
measures  18.50"  long  .\  5.00"  wide  x 
6.00"  high.  The  test  gauge  is  inserted 
with  its  6.00"  dimension  aligned  in  the 
vertical  axis  (perpendicular  to  the 
mailbox  floor).  The  gauge  must  be 
capable  of  easy  insertion  and  removal: 
and  while  inserted,  allow  for  the  door(s) 
to  be  completely  closed  without 
interference.  The  capacity  of  Locked 
designs,  which  have  slots,  chutes  or 
similar  features,  will  be  tested  and 
approved  based  upon  whether  standard 
USPS  mail  sizes  (see  Table  I)  can  be 
easily  inserted  through  the  mail  slot  or 
opening.  Retrieval  of  this  mail  bom  the 
locked  compartment  shall  be  equally  as 
easy. 

Table  I.— Standard  Mail  (Locked 
Designs) 


Description 


Express  &  Priority 
Mail  Envelopes. 
Priority  Mail  Box  ... 


Size  (L  X  H  X  Thk) 


12'/ij"x9'/i'x  ^/fe- 
8%'  X  5%'  X  1%" 
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3.15.2  Operational  Requirements 

Carrier  service  doors,  auxiliary  doors, 
door  catches/mechanisms,  carrier  signal 
flags  and  applicable  accessory  devices 
must  be  capable  of  operating  7,500 
normal  operating  cycles  (1  cycle  =  open/ 
close)  at  room  temperature, 
continuously  and  correctly,  without  any 
failures  such  as  breakage  of  parts. 
Testing  may  be  performed  either 
manually  or  by  means  of  an  automated 
mechanically  driven  test  fixture  which 
essentially  mimics  a  manual  operation. 
This  test  is  applicable  to  all  mailbox 
designs. 

3.15.3  Water-Tightness 

A  rain  test  in  accordance  with  UL 
771,  section  47.7  shall  be  performed  to 
determine  a  mailbox's  ability  to  protect 
mail  from  water.  The  rain  test  shall  be 
operated  for  a  period  of  15  minutes  for 
each  side.  At  the  conclusion  of  the  test, 
the  outside  of  the  unit  is  wiped  dry  and 
all  doors  are  opened.  The  inside  of  the 
compartment  must  contain  no  water 
other  than  that  produced  by  high 
moisture  condensation.  This  test  is 
applicable  to  all  mailbox  designs. 

3.15.4  Salt  Spray  Resistance 

A  salt  spray  test  shall  be  conducted  in 
accordance  with  method  A5  of  ASTM 
G85,  Standard  Practice  for  Modified  Salt 
Spray  (Fog)  Testing.  The  salt  test  shall 
be  operated  for  25  continuous  cycles 
with  each  cycle  consisting  of  1-hour  fog 
and  1-hour  dry-off.  The  mailbox  shall  be 
tested  in  a  finished  condition,  including 
all  protective  coating,  paint,  and 
mounting  hardware  and  shall  be 
thoroughly  washed  when  submitted  to 
remove  all  oil,  grease,  and  other 
nonpermanent  coatings.  No  part  of  the 
mailbox  may  show  finish  corrosion, 
blistering  or  peeling,  or  other 
destructive  reaction  upon  conclusion  of 
test.  Corrosion  is  defined  as  any  form  of 
property  change  such  as  rust,  oxidation, 
color  changes,  perforation,  accelerated 
erosion,  or  disintegration.  The  build-up 
of  salt  deposits  upon  the  surface  shall 
not  be  cause  for  rejection.  However,  any 
corrosion,  paint  blistering,  or  paint 
peeling  is  cause  for  rejection.  This  test 
is  primiarily  applicable  to  ferrous  metal 
mailbox  designs.  It  is  also  valid  for 
mailbox  designs  made  of  plastic,  wood, 
or  other  materials  which  use  any  metal 
hardware. 

3.15.5  Abrasion  Resistance 

The  Mailbox's  coating/finish  shall  be 
tested  for  resistance  to  abrasion  in 
accordance  with  method  A  of  ASTM 
D968.  The  rate  of  sand  flow  shall  be  2 
liters  of  sand  in  22  ±  3  seconds.  The 
mailbox  will  have  failed  the  sand 
abrasion  test  if  less  than  15  liters  of  sand 


penetrates  its  coating  or  if  less  than  75 
liters  of  sand  penetrates  its  plating.  This 
test  is  applicable  to  metal  mailbox 
designs  only. 


requirement.  This  test  is  applicable  to 
all  mailbox  designs. 


Position 

Deformation 

Load 

(Inches) 

(pounds) 

1  

% 

200 

2 

% 

200 

3 

% 

50 

4 

^M 

SO 

5 .-.. 

^h 

100 

6 

'h 

2 

Table  II.— Permanent  Deformation 

3.15.6    Temperature  Stress  Test  LIMITS 

The  mailbox  imder  test  shall  be 
placed  in  a  cold  chamber  at  "  65° 
Fahrenheit  for  24  hours.  The  chamber 
shall  first  be  stabilized  at  the  test 
temperature.  After  remaining  in  the 
'  65°  environment  for  the  24-hour 
period,  the  unit  shall  be  quickly 
removed  from  the  cold  chamber  into 
room  ambient  and  tested  for  normal 
operation.  The  removal  from  the  3.13.8    Impact  Test 

chamber  and  the  testing  for  normal  n  r    x    xu    t7-         <?  r     i     j 

operation  shall  be  accomplished  in  less  R«/«^  *°  Si  ^^  ^  ^1  •°^'^-,k      f 

than  3  minutes.  The  room  ambient  shall      POfitions  Precondition  the  mailbox  for 

be  between  65°  and  75°  Fahrenheit.  J  S°""  ^\"  ?°^1?^^^'*- P^     . 

Normal  operation  is  defined  as  following  testing  shall  be  performed 

operation  required  and  defined  by  this  ^^^i°  ^  f  ^^"/f  f^  removing  the 

d^ument.  The  unit  under  test  shall  Tf  I  ^i   T  t^«;.«°^P«^*"f «  ""^^u 

undergo  a  similar  temperature  test,  as  ^^  both  load  posiUons  3  and  4,  with  the 

descriLd  above,  at  a  temperature  of  ^"^^"^  ^X^l^'V    f^^l^^'l^'^^  , 

140°  Fahrenheit.  This  test  is  applicable       ^°^^i Y'^  °^^\  "t      .A  ^^^  ^^*° 

to  all  mailbox  designs.  ""P\^  i^^^  equivalent  to  a  10-pound 

°^  weight  dropped  from  a  height  of  3-feet 

above  the  mailbox  surface  onto  a  bolster 
plate  having  a  surface  not  larger  than  2 
inches  by  2  inches.  The  mailbox  shall  be 
supported,  on  the  imderside,  by  a  flat 
board  that  is  relieved  in  the  immediate 
area  of  the  flag  mechanism.  If  any 
noticeable  perforation,  occurrence  of 
sharp  edges,  or  cracking  of  the  material, 
either  inside  or  outside  the  mailbox, 
develops  as  a  result  of  the  impact;  or  if 
the  door  becomes  inoperable  or  fails  to 
close  normally,  the  mailbox  under  test 
has  failed  to  meet  the  impact  resistance 
requirement.  This  test  is  applicable  to 
all  mailbox  designs. 


3.15.7    Structural  Rigidity 
Requirements 

Forces  of  specified  magnitude  (see 
Table  11)  shall  be  slowly  applied  at 
specific  points  on  the  mailbox  under 
test  (see  Figure  6).  These  forces  shall  be 
held  for  a  minimum  of  one  minute  and 
then  released.  After  their  release,  the 
deformation  caused  by  the  forces  shall 
be  measured.  If  the  deformation  exceeds 
the  limit  specified  in  Table  II,  the 
mailbox  under  test  has  failed  to  meet 
the  structural  rigidity  requirement.  The 
doors  shall  remain  closed  for  test 
positions  1  through  6.  The  application 
of  the  forces  at  positions  1  and  2  shall 
be  applied  with  the  mailbox  in  its 
normal  upright  position,  supported  by  a 
horizontal  board.  The  application  of  \he 
forces  at  positions  3,4,  and  5  shall  be 
applied  with  the  mailbox  lying  on  its 
side  (flag  side  down).  The  mailbox  shall 
be  supported,  on  the  under  side,  by  a 
flat  board  that  is  relieved  in  the 
immediate  area  of  the  flag  mechanism. 
The  application  of  force  at  position  6 
(Traditional  style  flags  only)  shall  be 
applied  with  the  mailbox  lying  on  its 
side  (flag  side  up).  The  application  of 
force  at  position  6  shall  be  repeated  at 
the  top  of  the  flag  with  the  mailbox  in 
its  normal  upright  position.  If  visible 
cracks,  in  the  material,  have  developed 
as  a  result  of  the  testing,  the  mailbox 
under  test  has  failed  to  meet  the 
structural  rigidity  requirement.  At  the 
conclusion  of  the  Structural  Rigidity 
testing,  if  the  mailbox  under  test  fails  to 
operate  normally,  as  defined  by  this 
document,  the  mailbox  under  test  has 
failed  to  meet  the  structural  Rigidity 


4.  APPLICA-nON  REQUIREMENTS 
4.1    Application  Requirements 

Requests  for  application  materials, 
and  all  other  correspondence  and 
inquiries,  shall  be  directed  to  the 
address  in  1.3.2.  The  application 
process  consists  of: 

4.1.1    Preliminary  Review 

Manufacturers  must  first  satisfy 
requirements  of  a  preliminary  review 
prior  to  submitting  any  sample 
mailboxes  or  accessories.  The 
preliminary  review  consists  of  a  review 
of  the  manufacturer's  conceptual  design 
drawings.  Computer  generated  drawings 
are  preferred,  but  hand  drawn  sketches 
are  acceptable  provided  they  clearly 
depict  the  overaU  shape  and  interior 
size  of  the  proposed  mailbox  design. 
Drawings  must  also  include  details  on 
design  of  applicable  features  such  as  the 
carrier  service  door,  latch,  handle,  flag, 
floor,  and  slot.  In  addition  to  drawings, 
proposed  accessories  shall  show  or 
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lescribe  intended  function.  If  drawings 
ihow  that  the  proposed  mailbox  design 
appears  to  comply  with  the 
requirements  of  this  standard, 
manufacturers  will  be  notified  in 
writing  and  may  then  continue  with  the 
application  requirements  described  in 
4.1.2.  Do  NOT  submit  any  sample 
mailboxes  to  the  USPS  prior  to 
complying  with  the  requirements  of 
4.1.2.  Notification  that  a  manufacturer's 
drawings  satisfy  the  requirements  of  the 
preliminary  review  does  NOT  constitute 
USPS  approval  of  a  design,  and  shall 
NOT  be  relied  upon  as  an  assurance  that 
a  design  will  be  approved. 

4.1.2    Testing 

Upon  receiving  written  notification 
from  the  USPS  that  their  design  satisfies 
requirements  of  the  preliminary  review, 
manufacturers  shall  at  their  own 
expense  submit  one  sample  of  their 
mailbox  or  accessory  to  an  independent 
laboratory  for  testing  along  with  a  copy 
the  preliminary  review  letter  from  the 
USPS.  See  Appendix  A  for  a  list  of 
USPS  approved  independent  test  labs. 
Manufacturers  with  more  than  one 
unique  model  shall  have  each  one  tested 
independently.  Models  which  are 
generally  of  the  same  size,  shape,  and 
material  of  previously  approved  designs 
but  only  have  different  decorative 
features  [i.e.  color  scheme  and  surface 
contours)  are  not  considered  unique  and 
do  not  require  any  testing. 
Manufacturers  seeking  approval  of 


models  that  are  not  unique  shall  submit 
documentation  for  each  model  in 
accordance  with  section  4.1.3.2.  This 
documentation  will  be  reviewed  and  the 
proposed  model  will  either  be  approved 
or  disapproved  (see  section  5).  The 
USPS  may  request  manufacturer  to 
submit  one  sample  of  the  proposed 
model. 

4.1.3    Final  Review 

Manufacturers  shall  submit  one 
sample  mailbox  or  accessory  to  the 
USPS  for  final  review  and  approval.  The 
sample  shall  be  accompanied  with  a 
certificate  of  compliance  and  a  copy  of 
the  laboratory  test  results  (see  4.1.3.3). 
Mailboxes  submitted  to  the  USPS  (see 
1.3.2)  for  final  evaluation  must  be 
identical  in  every  way  with  the 
mailboxes  to  be  marketed,  and  must  be 
marked  as  specified  in  3.8. 
Manufacturers  may  be  subject  to  a 
verification  of  their  quality  system  prior 
to  approval.  This  may  consist  of  a 
review  of  the  manufacturer's  quality 
manual  (see  4.1.3.4)  and  an  on-site 
quality  system  evaluation  (see  3.1). 

4.1.3.1  Instructions 

Submit  a  copy  of  the  instructions 
conforming  to  3.12  including  the 
statement  concerning  locks  in  3.6. 

4.1.3.2  Documentation 

The  unit  submitted  for  approval  shall 
be  accompanied  by  one  complete  set  of 
manufacturing  drawings  consisting  of 

Table  III.— Test  Requirements 


black  on  white  prints  (blueprints  or 
sepia  are  imacceptable).  The  drawings 
shall  be  dated  and  signed  by  a 
manufacturer's  representative(s).  The 
drawings  must  completely  document 
and  represent  the  design  of  the  unit 
tested.  The  drawings  must  include 
sufficient  details  to  allow  the  USPS  to 
inspect  all  materials,  construction 
methods,  processes,  coatings, 
treatments,  finishes  (including  paint 
types  and  colors),  control  specifications, 
parts  and  assemblies  used  in  the 
construction  of  the  unit.  Additionally, 
the  drawings  must  fully  describe  any 
purchased  materials,  components  and 
hardware  including  their  respective 
finishes.  The  USPS  may  request 
individual  piece  parts  to  verify 
drawings. 

4.1.3.3    Certification  of  Compliance  & 
Test  Results 

Manufacturers  shall  furnish  a  written 
certificate  of  compliance  indicating  that 
their  design  fully  complies  with  the 
requirements  of  this  specification.  In 
addition,  the  manufacturer  shall  submit 
the  lab's  original  report  which  clearly 
shows  results  of  each  test  conducted 
(see  Table  III).  The  manufacturer  bears 
all  responsibility  for  their  unit(s) 
meeting  these  requirements  and  the 
USPS  reserves  the  right  to  retest  any  and 
all  units  submitted  including  those 
which  are  available  to  the  general 
public. 


Test 


Requirement 


Reference 


Applicat>ie 
document 


I  Capacity 

Opierational  Requirements 

Water-Tightness 

Salt  Spray  Resistance  

Abrasion  Resistance 

Temperature  Stress  Test  .. 
Structural  Rigidity  Require- 
ments. 
Impact  Test 


Insertion  of  test  gauge  

7,500  cycles  

No  appreciable  moisture 

25  cycles  '. 

75  liters  

Shall  function  between  -65  °F  and  140  °F 

Refer  to  Tat)le  I  for  loads  and  points,  maximum  Ve  inch  per- 
manent deformation. 
10  lbs.  dropped  from  3  feet  


3.15.1 
3.15.2 
3.15.3 
3.15.4 
3.15.5 
3.15.6 
3.15.7 

3.15.8 


UL  771,  Section  47.7 
ASTM  G85 
ASTM  D968 


4.1.3.4    Qualify  Assurance  Manual 

Manufacturer  shall  submit  its  qualify 
policy  manual.  The  manual  should  be 
structured  in  accordance  with  ISO 
10013  and  with  the  requfrements  of  ISO 
9002. 

5.  APPROVAL  OR  DISAPPROVAL 

5.1    Disapproval 


Written  notification,  including 
reasons  for  disapproval,  will  be  sent  to 
the  manufacturer  within  30  days  of 
completion  of  the  final  review  of  all 
submitted  units.  All  correspondence 


and  inquiries  shall  be  directed  to  the 
address  listed  in  1.3.2. 

5.1.1    Disapproved  Mailboxes 

Mailboxes  disapproved  will  he 
disposed  of  in  30  calendar  days  from  the 
date  of  the  written  notification  of 
'disapproval  or  returned  to  the 
manufacturer,  if  requested,  provided  the 
manufacturer  pays  shipping  costs. 

5.2    Approval 

One  set  of  manufacturing  drawings 
with  written  notification  of  approval 
will  be  returned  to  the  manufacturer. 


The  drawings  will  be  stamped  and 
identified  as  representing  each  unit. 

5.2.1     Approved  Mailboxes 

Mailboxes  that  are  approved  will  be 
retained  by  the  USPS. 

S.2.2.    Rescission 

Manufacturer's  production  imits  shall 
be  constructed  in  accordance  with  the 
identified  (stamped)  drawings  and 
provisions  of  this  specification  and  be  of 
the  same  materials,  construction, 
coating,  workmanship,  finish,  etc.  as  the 
approved  units.  Within  60  days  upon 


sale  of  their  approved  mailbox  to  the 
public,  manufacturers  shall  submit  one 
production  unit  to  the  USPS  office 
listed  in  1.3.2.  The  USPS  reserves  the 
right  at  any  time  to  examine  and  retest 
units  obtained  either  in  the  general 
marketplace  or  from  the  manufacturer.  If 
the  USPS  determines  that  a  mailbox 
model  is  not  in  compliance  with  this 
standard  or  is  out  of  conformance  with 
approved  drawings,  the  USPS  may,  in 
its  discretion,  rescind  approval  of  the 
mailbox  model  as  follows: 

5.2.2.1  The  USPS  shall  provide  written 
notification  to  the  manufacturer  that  a 
mailbox  model  is  not  in  compliance 
with  this  standard  or  is  out  of 
conformance  with  approved  drawings. 
Notification  shall  include  specific 
reasons  the  mailbox  model  is 
noncompliant  or  out  of  conformance, 
and  shall  be  sent  via  registered  mail. 

5.2.2.2  If  the  USPS  determines  that  the 
noncompliance  or  nonconformity 
constitutes  a  danger  to  the  health  or 
safety  of  postal  carriers,  the  USPS  may, 
in  its  discretion,  immediately  rescind 
approval  of  the  mailbox  model.  In 
addition,  the  USPS  may,  in  its 
discretion,  order  that  production  of  the 
mailbox  model  cease  immediately,  and 
that  any  existing  inventory  not  be  sold 
for  use  as  curbside  mailboxes  in  the 
United  States  of  America. 

5.2.2.3  In  all  cases  of  noncompliance 
or  nonconformity  other  than  those 
determined  to  constitute  a  danger  to  the 
health  or  safety  of  postal  carriers,  the 
manufactiirer  shall  confer  with  the 
USPS  and  shall  submit  one  sample  of 
the  corrected  mailbox  to  the  USPS  for 
approval  no  later  than  45  calendar  days 
after  receipt  of  the  notification 
described  in  5.2.2.1. 

5.2.2.4  The  USPS  shall  respond  to  the 
manufacturer  in  writing,  via  registered 
mail,  no  later  than  30  calendar  days 
after  receipt  of  the  sample  corrected 
mailbox  with  a  determination  of 
whether  the  manufecturer's  submission 
is  accepted  or  rejected  and  with  specific 
reasons  for  the  determination. 


5.2.2.5  If  the  USPS  rejects  the 
corrected  mailbox,  the  manufacturer 
may  submit  a  second  sample  of  the 
corrected  mailbox  to  the  USPS  for 
approval  no  later  than  45  calendar  days 
after  receipt  of  the  notification 
described  in  5.2.2.4. 

5.2.2.6  The  USPS  shall  respond  to  the 
manufactiirer  in  writing  no  later  than  30 
calendar  days  after  receipt  of  the  second 
sample  corrected  mailbox  with  a 
determination  of  whether  the 
manufacturer's  submission  is  accepted 
or  rejected  and  with  specific  reasons  for 
the  determination.  If  the  second 
submission  is  rejected,  the  USPS  may, 
in  its  discretion,  rescind  approval  of  the 
mailbox  model.  In  addition,  the  USPS 
may,  in  its  discretion,  order  that 
production  of  the  mailbox  model  cease 
immediately,  and  that  any  existing 
inventory  not  be  sold  for  use  as  ciu-bside 
mailboxes  in  the  United  States  of 
America.  If  the  USPS  rescinds  approval, 
the  manufacturer  is  not  prohibited  from 
applying  for  a  new  approval  pursuant  to 
the  provisions  of  Section  4. 

5.2.3    Revisions,  Product  or  DraMdngs 

Changes  which  affect  the  form,  fit, 
and/or  function  (i.e.  dimensions, 
material,  finish)  of  approved  products  or 
drawings  shall  not  be  made  without 
written  approval  from  the  USPS.  Any 
proposed  changes  shall  be  submitted 
with  the  afiected  docujnentation, 
reflecting  the  changes  (including  a 
notation  in  the  revision  area]  and  a 
written  explanation  of  the  changes.  One 
unit,  incorporating  the  changes,  may  be 
required  to  be  resubmitted  for  testing 
and  evaluation  for  approval. 

5.2.3.1     Revisions,  Manufacturer 
Structure 

If  any  substantive  part  of  the 
approved  manufacturer's  structure 
change  from  what  existed  when  the 
manufacturer  became  approved,  the 
manufacturer  shall  notify  the  USPS  and 
may  be  subject  to  a  re-evaluation  of 
product  or  quality  system.  Examples  of 
substantive  struct\iral  changes  are: 
change  in  executive  or  quality 


management;  major  change  in  quality 
policy  or  procedures;  relocation  of 
manixfactiiring  facilities;  major 
equipment  or  manufecturing  process 
change  [e.g.,  outsourcing  vs.  in-plant 
fabrication);  etc.  Notification  of  such 
changes  will  be  to  the  address  in 
paragraph  1.3.2. 

5.2.4    Product  Brochure 

Within  60  days  upon  sale  to  public, 
manufactiirers  shall  submit  one  copy  of 
their  product(s)  brochure(s)  representing 
approved  mailbox  design(s)  to  the 
address  listed  in  1.3.2  and  to:  USPS, 
Delivery  Policy  &  Programs,  475 
L'Enfant  Plaza,  Rm  7142,  Washington, 
DC  20260-0004 

6.  NOTES 

6.1 

• 

Mailboxes  intended  to  be  used  in 
delivery  to  customer's  doors  are  not 
currently  "approved"  by  the  United 
States  Postal  Service  as  referenced  in 
this  standard.  However,  it  is 
recommended  that  these  boxes  conform 
to  the  intentions  of  this  specification, 
particularly  the  safety  of  the  carrier/ 
customer  and  the  protection  of  the  mail. 
Local  postmaster  shall  be  contacted 
prior  to  installation  and  use  of  any  door 
mailbox. 

6.2 

The  United  States  Postal  Service  does 
not  approve  mailbox  posts  or  regulate 
mounting  of  mailboxes  other  than  the 
requirements  specified  in  sections  3.11 
and  3.12.  Please  note  that  mailbox  posts 
are  often  subject  to  local  restrictions, 
state  laws  and  federal  highway 
regiilations.  Further  information  may  be 
obtained  fi'om: 

American  Association  of  State  Highway 
&  Transportation  Officials,  444  N. 
Capitol  St.  NW,  Suite  249, 
Washington,  D.C.  20001-1512 

Federal  Highway  Administration,  Office 
of  Highway  Safety,  HHS-10,  400  7th 
St.,  SW,  Washington,  DC  20590-0003 

BIUJNG  CODE  7710-12-P 
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Appendix  A— USPS  Approved 
Independent  Test  Laboratories 

(1)  ACTS  Test  Labs,  Contact:  Dennis 
Maclaughlin,  Phone:  716-505-3547  Fax: 
716-505-3301,  100  Northpointe  Parkway, 
Buffalo,  NY  14228-1884. 

(2)  The  Coatings  Lab,  Contact:  Tom 
Schwerdt,  Phone:  713-981-9368  Fax:  713- 
776-9634,  10175  Harwin  Drive,  Suite  110, 
Houston.  TX  77036. 

(3)  Ithaca  Materials  Research  ft  Testing, 
Inc.  (IMR),  Contact:  Jeff  Zerilli.  Vice 
President,  Phone:  607-533-7000,  Lansing 
Business  and  Technology  Park.  31 
Woodsedge  Drive,  Lansing.  NY  14882. 

(4)  Independent  Test  Laboratories,  Inc., 
Contact:  Robet  Bouvier,  Phone:  800-962-Test 
Fax:  714-641-3836,  1127B  Baker  Street, 
Costa  Mesa.  CA  92626. 

(5)  Environ  Labs  LLC,  Contact:  Chuck 
Mapes,  Phone:  1-800-826-3710,  Fax:  612- 
888-6345,  9725  Girard  Ave  S.,  Minneapolis, 
MN  55431. 

(6)  Midwest  Testing  Laboratories,  Inc., 
Contact:  Cherie  Ulatowski,  Phone:  248-689- 


9262,  Fax:  248-689-7637,  1072  Wheaton, 
Troy,  MI  48083. 

Note:  Additional  test  laboratories  may  be 
added  provided  they  satisfy  USPS 
certification  criteria.  Interested  laboratories 
should  contact:  USPS,  Engineering,  Test 
Evaluation  &  Quality,  8403  Lee  Highway, 
Merrifield,  VA  22082-8101. 

Stanley  F.  Mires, 

Chief  Counsel,  Legislative. 

(FR  Doc.  01-2232  Filed  2-7-01;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[MD1 06-3063;  FRL-6922-7] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Maryland;  Reasonably  Available 
Control  Technology  for  Oxides  of 
Nitrogen 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  tbe  State  of  Maryland. 
This  revision  requires  major  sources  of 
nitrogen  oxides  (NOx)  in  the  State  of 
Maryland  to  implement  reasonably 
available  control  technology  (RACT). 
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This  action  is  being  taken  in  accordance 
with  the  Clean  Air  Act. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  on  March  12,  2001. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hovirs  at  the  Air  Protection 
Division,  U.S.  Environmental  Protection 
Agency,  Region  HI,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  the 
Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW, 
Washington,  DC  20460;  and  the 
Maryland  Department  of  the 
Environment,  2500  Broening  Highway, 
Baltimore,  Maryland,  21224. 
FOR  FURTHER  INFORMATION  CONTACTf 
Kelly  L.  Bunker,  (215)  814-2177  or  by 
e-mail  at  bunker.kelly@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Pursuant  to  sections  182(b)(2)  and 
182(f)  of  the  Clean  Air  Act  (CAA), 
Maryland  is  required  to  implement 
RACT  for  all  major  NOx  sources  by  no 
later  than  May  31, 1995.  The  definition 
of  a  major  source  is  determined  by  its 
size,  location,  the  classification  of  that 
area  and  whether  it  is  located  in  the 
ozone  transport  region  (OTR),  which  is 
established  by  the  CAA.  The  entire  State 
of  Maryland  is  included  in  the  OTR. 
The  Baltimore  nonattainment  area  and 
Cecil  Coimty  are  classified  as  severe 
nonattainment  areas.  Calvert,  Charles, 
Frederick,  Montgomery  and  Prince 
George's  Counties  are  classified  as 
serious  ozone  nonattainment  areas.  The 
remaining  coimties  in  Maryland  are 
classified  as  marginal  or  in  attainment. 
However,  under  section  184  of  the  CAA, 
at  a  minimum,  moderate  area 
requirements  for  stationary  sources, 
including  RACT  as  specified  in  sections 
182(b)(2)  and  182(f),  apply  throughout 
the  OTR.  Therefore,  RACT  is  applicable 
statewide  in  Maryland.  Section  182  of 
the  Act  defines  a  major  NOx  source  as 
one  that  emits  or  has  the  potential  to 
emit  25  or  more  tons  of  NOx  per  year 
(TPY)  in  any  ozone  nonattainment  area 
classified  as  severe,  or  50  or  more  TPY 
located  in  any  ozone  nonattainment  area 
classified  as  serious.  For  any  area  in  the 
OTR  classified  as  attainment  or 
marginal  nonattainment,  sections  182 
and  184  of  the  Act  define  a  major 
stationary  source  of  NOx  as  one  that 
emits  or  has  the  potential  to  emit  100  or 
more  TPY. 

On  July  11, 1995,  the  Maryland 
Department  of  the  Environment  (MDE) 
submitted  a  revision  to  its  State 
Implementation  Plan  (SIP)  for  the 
control  of  NOx  emissions  from  major 


sources.  This  submittal  included 
revisions  to  regulation  COMAR 
26.11.09.01  and  26.11.09.08  which 
pertained  to  definitions  and  a  "generic" 
NOx  RACT  rule.  This  generic  rule 
required  affected  sources  to  either  meet 
a  presumptive  NOx  emissions  standard 
or  to  submit  a  "case-by-case"  RACT 
proposal  for  approval  by  MDE.  In  all 
cases,  under  this  regulation,  RACT 
requirements  were  to  have  been  met  by 
no  later  than  May  31,  1995.  On  June  22, 
1999  (64  FR  33197),  EPA  granted 
conditional  limited  approval  of  this  SIP 
revision.  Under  EPA's  conditional 
limited  approval,  each  case-by-case 
RACT  determination  was  to  have  been 
submitted  to  EPA  as  a  SIP  revision. 
Many  sources  in  Maryland  invoked  the 
provisions  of  the  generic  rule,  submitted 
case-by-case  RACT  determinations  and 
complied  with  them  by  May  31, 1995. 
However,  the  State  of  Maryland  fotmd 
that  to  meet  EPA's  condition  by 
processing  these  numerous  case-by-case 
RACT  determinations  as  SIP  revisions  to 
be  imduly  burdensome.  Therefore,  on 
September  8,  2000,  Maryland  submitted 
a  SIP  revision.  It  consisted  of  a  revised 
version  of  COMAR  26.11.09.08  which 
removed  the  "generic"  RACT  provisions 
and  replaced  them  with  source  category 
specific  RACT  emission  limitations.  The 
submittal  of  the  September  8,  2000,  SIP 
revision  satisfies  the  conditions  of 
EPA's  June  22, 1999  conditional  limited 
approval.  Maryland  first  revised 
COMAR  26.11.09.08  on  September  22, 
1999  and  further  revised  it  on  August 
30,  2000.  These  revisions  to  COMAR 
26.11.09.08  became  effective  in  the  State 
of  Maryland  on  October  18, 1999,  and 
September  18,  2000,  respectively.  Its 
provisions  are  to  be  complied  with  at  all 
times  and  it  provides  no  extension  of 
the  CAA  mandated  RACT  compUance 
date  of  May  31,  1995. 

The  September  8,  2000,  SIP  revision 
is  the  subject  of  this  action.  The 
September  8,  2000,  submittal  included 
the  new  version  of  regulation,  COMAR 
26.11.09.08,  which  requires  major 
soiurces  of  NOx  throughout  the  entire 
State  of  Maryland  to  comply  with  RACT 
requirements,  and  which  adds  the 
definition  for  the  term  "high  heat 
release  unit"  to  COMAR  26.11.09.01. 

On  October  19,  2000  (63  FR  62668), 
EPA  pubhshed  a  notice  of  proposed 
rulemaking  (NPR)  for  the  Maryland  NOx 
RACT  regulations  proposing  to  approve 
the  September  8,  2000  SIP  revision. 
That  NPR  provided  for  a  public 
comment  period  ending  on  November  9, 
2000.  On  November  9,  2000  (65  FR 
67319),  EPA  published  a  notice 
extending  the  comment  period  to 
November  20,  2000.  Other  specific 
requirements  of  Maryland's  NOx  RACT 


regulation  and  the  rationale  for  EPA's 
action  are  explained  in  the  NPR  and 
will  not  be  restated  here. 

n.  Public  Comments  and  Response 

Piu-suant  to  its  October  19,  2000  NPR, 
EPA  received  one  letter  of  comment 
from  the  Earthjustice  Legal  Defense 
Fund.  A  summary  of  Earthjustice's 
comments  and  EPA's  responses  are 
provided  below. 

Comment:  The  commenter  asserts  that 
the  State's  and  EPA's  technical  support 
documents  (TSDs)  fail  to  justify  the 
RACT  determinations  made  for  each 
source  category  because  the  TSDs  lack 
an  analysis  which  examines  available 
NOx  controls  used  in  Maryland  and 
elsewhere  and  selects  one  or  more 
technologies  that  provide  the  lowest 
emission  limitation  reasonably  available 
considering  technological  and  economic 
feasibiUty. 

Response:  EPA  disagrees  with  the 
commenter.  The  State  of  Maryland's 
submittal  includes  two  TSDs,  one  dated 
June  30, 1999  and  a  revised  TSD  dated 
August  3,  2000.  These  TSDs  explain  the 
background  of  the  former  case-by-case 
generic  rule  and  the  rationale  for  its 
evolution  to  a  regulation  that  imposes 
source  category  specific  RACT 
requirements  for  major  sources  of  NOx- 
They  also  contain  an  explanation  for  the 
RACT  requirements  selected  for  each 
source  category.  Moreover,  the  preamble 
of  Notice  of  Proposed  Action  published 
in  the  Maryland  Register  (Vol.  26,  Issue 
15,  Friday,  July  16, 1999)  states  that  the 
source  category  specific  RACT 
standards  are,  in  many  cases,  based 
upon  the  information  developed  by  the 
subject  sources  as  part  of  the  earlier 
case-by-case  process.  Many  of  these 
soiuce-specific  RACT  determinations 
submitted  to  the  Maryland  Department 
of  the  Environment  contain  detailed 
analyses  for  their  RACT  determinations. 
Those  submittals  were  reviewed  and 
commented  upon  by  both  the  Maryland 
Department  of  the  Environment  (MDE) 
and  EPA.  They  are  referenced  in 
Maryland's  rulemaking  notices 
amending  COMAR  26.11.09.08,  which 
were  made  available  for  public 
inspection  during  the  State's  public 
comment  periods  on  the  revisions  to 
COMAR  26.11.09.08  at  MDE's  offices  in 
Baltimore,  Maryland.  With  regard  to  the 
comments  made  about  EPA's  TSD  in 
support  of  its  rulemaking,  EPA  believes 
it  has  fulfilled  its  obligations.  EPA  did 
not  attempt  to  complete  a  new  and 
independent  RACT  analysis  for  the 
soiut:es  to  which  this  rulemaking 
pertains.  However,  EPA  did  review  the 
RACT  provisions  of  Maryland's  revised 
regulation  to  determine  if  the  RACT 
requirements  appeared  to  be  reasonable 
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and  consistent  with  RACT  requirements 
for  similar  sources  and  source- 
categories. 

Comment:  The  commenter  asserts  that 
the  State's  RACT  emission  limits  for 
electric  generating  units  is  much  higher 
than  the  OTC  Phase  II  emission  limits, 
which  is  the  less  stringent  of  0.2  lb/ 
MMBtu  or  a  65%  reduction.  EPA 
estimates  that  the  Phase  11  reductions 
will  be  achieved  at  a  cost  of  $1,600  per 
ton — well  below  the  $2,500  benchmark 
used  by  the  State.  The  commenter 
contends  that  EPA  cannot  approve  the 
State's  emission  limits  as  RACT  when 
lower  limits  are  achievable  at  costs 
consistent  with  RACT. 

Response:  EPA  disagrees  with  the 
commenter  that  Maryland  must,  in 
effect,  declare  that  the  Phase  n  emission 
limits  of  the  OTC's  Memorandum  of 
Agreement  (MOU)  are  needed  to  comply 
with  RACT  requirements  for  controlling 
NOx  from  electric  generating  units  in 
Maryland.  .The  compliance  date  for 
RACT  is  and  remains  May  31, 1995.  The 
model  rule  developed  by  the  OTC  to 
implement  Phase  ft  of  its  MOU  calls  for 
compliance  by  May  1,  1999.  Simply 
because  Maryland  has  revised  its 
previously  SIP-approved  NOx  RACT 
rule  to  include  category  specific  RACT 
limits  to  avoid  the  need  to  process  case- 
by-case  RACT  determinations  as  SIP 
revisions  in  no  way  provides  for  the 
State  to  grant  a  compliance  date 
extension  or  requires  that  it  redefine 
RACT  as  it  may  otherwise  be 
determined  were  the  compliance  date 
May  1, 1999  instead  of  May  31, 1995. 

Moreover,  on  October  19,  2000,  the 
very  same  day  as  EPA  proposed 
approval  of  Maryland's  September  8, 
2000  SIP  revision  to  amend  its  NOx 
RACT  rule,  EPA  also  proposed  approval 
of  Maryland's  regulation  to  implement 
Phase  II  of  the  OTC's  MOU  (65  FR 
62671).  On  August  28, 1998,  Maryland 
submitted  a  revision  to  its  SIP  to 
implement  Phase  n  of  the  OTC's  NOx 
MOU.  The  revision  consists  of 
amendments  to  COMAR  26.11.27,  Post 
RACT  Requirements  for  NOx  So»ut»s 
(NOx  Budget  Program)  and  COMAR 
26.11.28,  Polices  and  Procedures 
Relating  to  Maryland's  NOx  Budget 
Program.  Post  RACT  Requirements  for 
NOx  Sources,  COMAR  26.11.27,  is 
divided  in  fourteen  sections:  (.01) 
Definitions;  (.02)  Incorporation  by 
Reference;  (.03)  Applicabihty;  (.04) 
General  Requirements;  (.05)  Allowance 
Allocationsr(.06)  Identification  of 
Authorized  Account  Representatives; 
(.07)  Allowance  Banking;  (.08)  Emission 
Monitoring;  (.09)  Reporting;  (.10)  Record 
Keeping;  (.11)  End-of-Season 
Reconciliation;  (.12)  Compliance 
Certification;  (.13)  Penalties;  (.14)  Audit. 


Polices  and  Procedures  Relating  to 
Maryland's  NOx  Budget  Program, 
COMAR  26.11.28,  is  divided  in  thirteen 
sections:  (.01)  Scope;  (.02)  Definitions; 
(.03)  Procedures  Relating  to  Compliance 
Accounts;  (.04)  Procedures  Relating  to 
General  Accoiuits;  (.05)  Allowance 
Banking,  (.06)  Allowance  Transfer;  (.07) 
Emissions  Monitoring;  (.08)  Early 
Reduction  Allowances;  (.09)  Opt-in 
Procedures;  (.10)  Audit  Provisions;  (.11) 
Allocations  to  Units  in  Operation  in 
1990;  (.12)  Allocations  to  Budget 
Sources  Beginning  Operation  or  for 
Which  a  Permit  Was  Issued  After  1990 
and  Before  January  1, 1998;  (.13)  Percent 
Contribution  of  Budget  by  Company.  On 
November  16, 1999.  MDE  submitted 
amendments  to  its  August  28,  1998  SIP 
revision  request.  The  purpose  of  these 
amendments  is  to  change  the 
compliance  date  of  the  Maryland  NOx 
Budget  Program  from  May  1,  1999  to 
May  1.  2000.  The  revisions  to  the 
August  28, 1998  submittal  include 
amendments  to  Regulations  (.04) 
General  Requirements,  (.07)  Allowance 
Banking,  and  (.11)  End-of-Season 
Reconciliation  under  COMAR  26.11.27 
and  the  repeal  of  Regidation  (.08)  Early 
Reduction  Allowances  under  COMAR 
26.11.28.  On  March  20,  2000,  MDE 
submitted  amendments  to  its  August  28, 
1998  SIP  revision  request  consisting  of 
two  enforceable  consent  agreements 
between  MDE  and  the  Baltimore  Gas 
and  Electric  Company  and  the  Potomac 
Electric  Power  Company.  These  consent 
agreements  impose  special  conditions 
and  time  lines  for  both  companies 
regarding  the  implementation  of 
Maryland's  NOx  Budget  Trading 
Program  requirements. 

A  more  detailed  description  of 
Maryland's  NOx  Budget  "Trading 
Program  requirements,  the  two  consent 
agreements  and  EPA's  rationale  for 
approving  them  as  a  SIP  revision  are 
provided  in  the  October  19,  2000  NPR 
(65  FR  62671)  and  its  accompanying 
Technical  Support  Dociunent  (TSD) 
prepared  for  that  rule.  EPA  received  no 
comments  on  its  October  19,  2000  NPR 
to  approve  Maryland's  SIP  revision  to 
implement  Phase  II  of  the  OTC  NOx 
MOU.  The  final  rule  approving  that  SIP 
revision  was  signed  on  December  1 , 
2000  and  was  published  in  the  Federal 
Register  on  December  15,  2000. 
Therefore,  as  of  this  time,  and  in 
substance,  the  commenter's  contention 
that  electric  generating  units  in 
Maryland  be  required  to  meet  the  Phase 
II  emission  limits  of  the  OTC's  NOx 
MOU  has  been  satisfied. 

Comment:  The  commenter  asserts  that 
for  the  soiuce  categories  found  in  the 
revised  version  of  COMAR  26.11.09.08 
at  E.  F.  G,  I  (1)  and  (2)  and  J,  RACT  was 


determined  to  be  good  management  and 
operating  practices,  combustion 
analyses  and  operator  training.  The 
commenter  contends  that  to  the  extent 
that  the  State  is  imposing  these  work 
practice  requirements  in  lieu  of  niuneric 
emission  liinits,  the  regulation 
represents  a  weakening  of  the  ciurent 
rule  which  sets  presumptive  numeric 
emission  limits  for  all  of  these 
categories.  The  commenter  cautions  that 
this  may  violate  the  Act's 
antibacksliding  provision,  42  U.S  C. 
7515.  The  commenter  goes  on  to  say 
that  other  states  have  set  numeric  NOx 
RACT  emission  limits  for  the  same  or 
similar  source  categories.  The 
commenter  contends  that  the  State  and 
EPA  must  show  that  they  will  assure  the 
same  or  better  degree  of  emission 
control  as  the  State's  ciurent 
presumptive  limits  and  numeric  RACT 
limits  in  other  States,  or  demonstrate 
why  such  limits  do  not  represent  RACT 
for  any  soiut:es  in  Maryland.  Finally, 
the  commenter  argues  that  the  State  and 
EPA  have  failed  to  explain  why  the  use 
of  emission  control  devices  such  as 
selective  catalytic  reduction  (SCR)  or 
selective  non-catalytic  reduction  (SNCR) 
are  not  RACT  for  these  sources. 
According  to  data  compiled  by  the 
Institute  of  Clean  Air  Companies 
(ICAC),  SCR  is  used  by  soiuces 
elsewhere  to  reduce  NOx  emissions 
from  industrial  furnaces  and  small 
boilers  (See  ICAC  White  Paper:  SCR 
Control  of  NOx  Emissions  (11/97))  and 
SNCR  is  used  at  three  glass  furnaces  in 
California  and  one  in  Germany  (See 
ICAC  White  Paper:  SNCR  for 
Controlling  NOx  Emissions  (10/97)). 
Response:  EPA  disagrees  with  the 
assertions  of  the  conunenter.  While  the 
current  SIP-approved  version  of 
COMAR  26.11.09.08  does  contain 
presiunptive  numerical  limits,  it 
concurrendy  also  contains  generic 
provisions  for  sources  to  submit  and  be 
approved  for  case-by-case  RACT 
determinations.  As  Maryland's  SIP- 
approved  NOx  RACT  regulation  has 
always  provided  for  sources  to  seek  and 
be  approved  for  case-by-case  RACT 
determinations  versus  meeting  the 
regulation's  otherwise  presumptive 
emission  limitation,  Maryland's  revising 
the  regulation  to  simply  include  soiut:e 
category  specific  RACT  requirements 
based  upon  case-by-case  RACT 
determinations  it  has  made  does  not 
weaken  that  current  SIP-approved 
regulation  and  certainly  does  not  violate 
the  CAA's  antibacksliding  provision. 
Again,  Maryland's  September  8,  2000 
SIP  revision  explains  that  the  source- 
category  RACT  requirements  are  .^ 
derived,  in  part,  from  case-by-case 
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lACT  proposals  submitted  by  sources, 
ncluding  those  subject  imder  COMAR 
J6.ll.09.08  E,  F,  G,  I  (1)  and  (2)  and  J. 
The  sources  in  Maryland  covered  under 
:OMAR  26.11.09.08  E,  F,  G,  I  (1)  and  (2) 
md  J  all  provided  information  to  the 
Maryland  MDE  justifying  why  the 
presumptive  limit  of  COMAR 
26.11.09.08  did  not  constitute  RACT  in 
accordance  with  the  provisions  for 
doing  so  found  in  that  same  SIP- 
approved  regulation.  Maryland  analyzed 
that  information  submitted  pursuant  to 
the  case-by-case  provisions  and 
determined  RACT  for  these  sources. 
Therefore,  when  it  amended  COMAR 
26.11.09.08  to  include  soiuce  category 
RACT  requirements  to  avoid  the  need  to 
process  the  case-by-case  RACT 
determinations  as  SIP  revisions, 
Maryland  simply  included  its  RACT 
determinations  for  these  soiuces  by 
their  source  categories  in  the  revised 
regulation  at  COMAR  26.11.09.08  E,  F, 
G,  I  (1)  and  (2)  and  J.  EPA  has  approved 
RACT  SIP  regulations  for  other  States  in 
which  NOx  RACT  for  small  combustion 
luiits  is  defined  as  work  practice 
standards  such  proper  operation  and 
maintenance  or  an  annual  evaluation 
and  adjustment  of  the  combustion 
process.  For  example,  EPA  has 
approved  provisions  in  Pennsylvania's 
R-ACT  SIP  regulations  which  define 
RACT  for  combustion  units  with  a  rated 
heat  input  equal  to  or  greater  than  20 
^4MBTU/hour  and  less  than  50 
VtMBTU/hour  as  an  annual  adjustment 
or  tune-up  on  the  combustion  process, 
and  which  define  RACT  for  combustion 
units  with  a  rated  heat  input  of  less  than 
20  MMBTU/hoiu  as  proper  operation 
and  maintenance.  EPA  approved  these 
wovisions  in  Pennsylvania's  RACT  SIP 
regulations  because  Pennsylvania  had 
rprovided  information  stating  that  there 
are  no  technically  or  economically 
feasible  controls."  With  regard  to  the 
comment  that  Maryland  and  EPA  must 
justify  in  their  rulemakings  amending 
previously  SIP-approved  COMAR 
26.11.09.08  as  to  why  SCR  and  NSCR 
are  not  RACT  for  these  tj^es  of  soiuces, 
EPA  disagrees.  As  explained  previously, 
on  July  11, 1995,  the  Maryland 
Department  of  the  Environment  (MDE) 
submitted  a  revision  to  its  State 
Implementation  Plan  (SIP)  for  the 
control  of  NOx  emissions  from  major 
sources.  This  submittal  included 
revisions  to  regulation  COMAR 
26.11.09.01  and  26.11.09.08  which      • 
pertained  to  definitions  and  a  "generic" 
NOx  RACT  rule.  This  generic  rule 
required  affected  sources  to  either  meet 
a  presiunptive  NOx  emissions  standard 
or  to  submit  a  "case-by-case"  RACT 
determination  for  approval  by  MDE.  In 


all  cases,  under  this  regulation,  RACT 
requirements  were  to  have  been  met  by 
no  later  than  May  31, 1995.  On  June  22, 
1999  (64  FR  33197),  EPA  granted 
conditional  limited  approval  of  this  SIP 
revision.  Under  EPA's  conditional 
limited  approval,  each  case-by-case 
RACT  determination  was  to  have  been 
submitted  to  EPA  as  a  SIP  revision. 
Many  sources  in  Maryland  invoked  the 
provisions  of  the  generic  rule,  submitted 
case-by-case  RACT  determinations  by 
the  date  the  rule  required  they  do  so, 
and  complied  with  them  by  May  31, 
1995.  However,  the  State  of  Maryland 
found  that  processing  these  numerous 
case-by-case  RACT  determinations  as 
SIP  revisions  to  satisfy  EPA's  condition 
was  unduly  burdensome.  Therefore,  on 
September  8,  2000.  Maryland  submitted 
a  SIP  revision.  It  consisted  of  a  revised 
version  of  COMAR  26.11.09.08  which 
removed  the  generic  RACT  provisions 
and  replaced  them  with  source  category 
specific  RACT  emission  limitations.  Its 
provisions  are  to  be  complied  with  at  all 
times  and  it  provides  no  extension  of 
the  CAA  mandated  RACT  compliance 
date  of  May  31. 1995.  The  revisions  to 
COMAR  26.11.09.08  submitted  on 
September  8.  2000,  were  made  to  satisfy 
EPA's  June  22. 1999  (64  FR  33197) 
conditional  limited  approval  of  COMAR 
26.11.09.08  and  to  remove  the  burden  of 
processing  RACT  determinations  as 
case-by-case  SIP  revisions.  EPA  does  not 
believe  that  by  making  these 
amendments  to  COMAR  26.11.09.08  to 
satisfy  the  June  22.  1999  (64  FR  33197) 
final  conditional  limited  approval. 
Maryland  is  required  to  re-evaluate  and 
redefine  RACT.  Moreover,  the  SCR  and 
SNCR  related  documents  cited  by  the 
commenter  are  dated  1997.  well  beyond 
both  the  CAA's  mandated  date  for 
determining  RACT  and  its  mandated 
May  31. 1995  date  for  complying  with 
RACT. 

As  a  point  of  information,  EPA  further 
notes  that  the  1990  total  NOx  emission 
inventory  for  the  entire  State  of 
Maryland  is  1056.4  tons  per  day.  The 
1990  statewide  point  source  NOx  total 
is  559.2  tons/day.  The  total  emissions  of 
NOx  from  Maryland  sources  covered 
under  26.11.09.08  E,  F,  G,  I  (1)  and  (2) 
and  J  equal  2%  of  the  point  source  NOx 
inventory  and  1%  of  the  total  NOx 
inventory. 

Comment:  The  commenter  contends 
that  the  State's  rationale  for  the  cement 
kihi  RACT  limits  found  in  COMAR 
26.11.09.08  H  is  very  sparse.  The 
commenter  argues  that  the  State  must 
conduct  a  thorough  review  of  available 
control  technologies,  including  SNCR, 
to  determine  whether  the  controls 
constitute  RACT  and  if  further  emission 
reductions  are  feasible  at  these  sources. 


LasUy  the  commenter  expresses  concern 
over  the  State  TSD's  indication  that  the 
limits  are  "interim"  and  that  the  state  is 
deferring  emission  reductions  until  the 
start  of  the  Phase  III  NOx  program  in 
2003.  The  commenter  asserts  that  if  the 
■State  is  deferring  RACT  controls,  such 
an  approach  is  contrary  to  the  Act's 
mandate  for  adoption  of  RACT  in 
Maryland's  nonattaiiunent  areas. 

Response:  EPA  disagrees  with  the 
commenter's  assertions  regarding  the 
adequacy  of  the  State's  determination  of 
RACT  for  cement  kilns.  It  is  based  upon 
an  analysis  of  CEM  data  after 
combustion  optimization.  The  State's 
TSD  explains  that  as  of  the  date  of 
RACT  compliance,  the  only  combustion 
control  device  (SNCR)  installed  on  a 
cement  kiln  operated  for  only  a  few 
months  due  to  excessive  operating  costs. 
The  fact  that  Maryland's  TSD  includes 
the  statement  that  the  RACT  limits  are 
interim  until  the  affected  sources 
comply  with  new  NOx  requirements  in 
2003  clearly  alludes  to  post-RACT 
requirements  of  Phase  ni  of  the  OTC's 
MOU  or  those  of  the  NOx  SIP  call.  In 
fact,  Maryland's  regulation  responding 
to  the  NOx  SIP  call  was  proposed  for 
approval  by  EPA  on  October  19,  2000 
(65  FR  62617),  again  the  very  same  day 
as  EPA  proposed  approval  of  the 
revisions  to  COMAR  26.11.09.08  for 
NOx  RACT.  The  final  rule  approving 
that  SIP  revision  has  been  signed  and 
has  been  or  shortly  will  be  published  in 
the  rules  portion  of  the  Federal 
Register. 

Comment:  The  commenter  contends 
that  the  State  offers  no  analysis  to  justify 
why  the  proposed  limits  for  municipal 
waste  combustors  found  in  COMAR 
26.11.09.08  H  constitute  RACT.  Among 
other  things,  the  State  must  consider 
whether  required  use  of  SNCR  would 
justify  lower  emission  limits  than  those 
proposed. 

Response:  EPA  disagrees  with  the 
commenter.  On  page  5  of  its  June  30. 
1999  TSD  and  on  page  4  of  its  August 
3.  2000  revised  TSD.  Maryland  explains 
that  its  municipal  waste  combustors 
(MWCs)  are  subject  to  prevention  of 
significant  deterioration  (PSD) 
requirements  as  established  under  the 
approved  SIP  and  the  provisions  of  its 
approved  section  llld/129  plan.  EPA 
agrees  that  simply  being  in  compliance 
with  an  applicable  BACT  determination 
and/or  section  lid/ 126  plan 
requirement  would  not.  in  and  of  itself, 
necessarily  satisfy  RACT  requirements 
to  be  met  by  May  31. 1995,  particularly 
if  the  BACT  or  llld/126  emission 
limitations  had  been  imposed  prior  to 
the  time  RACT  was  to  be  determined 
and  its  compliance  date  met.  However, 
under  MDE's  BACT  determination,  the 
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new  MWC  in  Montgomery  County  has 
installed  SNCR.  The  existing  MWC  in 
Maryland  that  is  subject  to  RACT 
requirements  to  control  NOx  is  now  also 
subject  to  Maryland's  llld/126  plan  for 
the  control  of  emissions  from  MWC's 
which  was  approved  by  EPA  on  April 
23, 1999  (64  PR  19919).  In  foct,  the 
MWC  in  Baltimore  City  has  installed 
SNCR  to  meet  those  standards. 
Therefore,  as  of  this  time,  and  in 
substance,  the  commenter's  concern 
related  to  SNCR  have  been  satisfied. 

Comment:  The  commenter  asserts  that 
the  State  offers  no  analysis  to  justify 
why  the  proposed  limits  for  internal 
combustion  engines  found  in  COMAR 
26.11.09.08  I  constitute  RACT,  and 
must,  among  other  things,  consider 
whether  SCR  constitutes  RACT  for  these 
sources. 

Response:  EPA  disagrees  with  the 
commenter.  On  page  5  of  its  revised 
TSD  dated  August  3.  2000,  Maryland 
provides  its  RACT  limits  for  internal 
combustion  engines  and  an  explanation 
that  those  limits  were  derived  from 
stack  tests  for  the  larger  units  and  by 
applying  an  emission  factor  for  the 
sniaUer  imits.  The  TSD  then  refers  the 
reader  to  seotion  VI.  of  the  TSD  for 
soiuce-specific  information.  At 
subsection  K  entitled  Internal 
Combustion  Engines  of  section  VI.  of  the 
TSD,  on  pages  28-30.  Maryland 
provides  specific  information  regarding 
the  rationale  and  justification  for  its 
RACT  determinations  for  companies 
which  operate  internal  combustion 
engines.  EPA  has  reviewed  the  State's 
rationale  and  believes  it  meets  the 
requirements  of  the  CAA. 

Comment:  The  State  submittal  does 
not  provide  commitments  of  adequate 
funding  and  personnel  to  implement 
and  enforce  the  NOx  RACT  rules  and 
does  not  detail  a  program  for 
enforcement  of  the  rules. 

Response:  EPA  disagrees  with  the 
commenter's  assertion  that  states  must 
provide  such  information  with  each  SIP 
revision.  Although  42  U.S.C. 
7410(a)(2)(E)  and  7410(a)(2)(C)  do 
contain  these  provisions  cited  by  the 
commenter,  section  7410(a)(2)(H)  is  the 
statutory  provision  which  governs 
requirements  for  individual  plan 
revisions  which  States  may  be  reqvured 
to  submit  from  time  to  time.  There  are 
no  cross-references  in  section 
7410(a)(2)(H)  to  either  7410(a)(2)(E)  or 
7410(a)(2)(C).  Therefore,  EPA  concludes 
that  Congress  did  not  intend  to  require 
States  to  submit  an  analysis  of  adequate 
funding  and  enforcement  with  each 
subsequent  and  individual  SIP  revision 
submitted  imder  the  authority  of  section 
7410(a)(2)(H).  Similarly,  40  CFR  part  51, 
Appendix  V  contains  the  list  of 


information  which  States  must  submit 
each  plan  revision  in  order  for  EPA  to 
conduct  a  review  of  completeness  under 
section  7410(k){l).  The  list  in  part  51, 
Appendix  V  contains  no  cross-reference 
to  or  cite  of  the  provisions  40  CFR 
51.280  as  a  criterion  for  determining 
completeness.  Thus,  in  following 
Congress'  intent,  EPA  has  further 
determined  that  the  requirements  of  40 
CFR  51.280  do  not  apply  to  each 
individually-submitted  State  plan 
revision.  Nevertheless,  EPA  notes  that 
Maryland  had  previously  submitted 
such  commitments  as  part  of  the  1982 
SIP  for  its  ozone  nonattainment  areas.  In 
a  final  rulemaking  action  published  on 
March  8,  1984  (49  FR  8610),  EPA 
approved  Maryland's  financial  and 
manpower  resoiuce  commitments,  after 
having  proposed  approval  of  these 
commitments  on  February  3, 1983  (48 
FR  5124  at  5052).  EPA  is  satisfied  that 
Maryland  continues  to  have  adequate 
funding  and  personnel  to  implement 
and  enforce  the  current  RACT  rules. 
However,  EPA  does  have  the  authority 
imder  the  Act  to  make  findings 
regarding  implementation  ^lures  or 
other  SIP  deficiencies  and  take 
appropriate  action  in  such  situations. 
Should  EPA  find  that  Maryland  lacks 
adequate  resoiut»s  to  pursue  any 
violation  of  the  ozone  SIP,  or  if 
Maryland's  enforcement  response  is 
inadequate,  EPA  will  take  appropriate 
action  under  its  Clean  Air  Act  authority. 

Comment:  The  commenter  asserts  that 
the  Act  required  compliance  by  all 
sources  with  RACT  by  no  later  than  May 
31, 1995,  that  the  RACT  rules  were  not 
even  submitted  to  EPA  until  the  year 
2000,  that  EPA  has  not  specified  actual 
compliance  deadlines  for  the  subject 
soiut»s  and  should  not  approve  these 
RACT  rules  without  specific  compliance 
deadlines. 

Response:  EPA  disagrees  with  the 
commenter  that  there  are  no  compliance 
dates  established  for  the  RACT 
requirements.  As  explained  previously, 
on  Jidy  11, 1995,  the  MDE  submitted  a 
revision  to  its  SIP  for  the  control  of  NOx 
emissions  fi-om  major  soiuces.  This 
submittal  included  revisions  to 
regulation  COMAR  26.11.09.01  and 
26.11.09.08  which  pertained  to 
definitions  and  a  generic  NOx  RACT 
rule  which  required  affected  sources  to 
either  meet  a  presumptive  NOx 
emissions  standard  or  to  submit  a  case- 
by-case  RACT  proposal  for  approval  by 
MDE.  In  all  cases,  imder  this  regidation, 
RACT  requirements  were  to  have  been 
met  by  no  later  than  May  31, 1995.  On 
June  22,  1999  (64  FR  33197),  EPA 
granted  conditional  limited  approval  of 
this  SIP  revision.  The  condition 
imposed  required  that  all  case-by-case 


RACT  determination  be  submitted  as 
SIP  revisions.  On  September  8,  2000, 
Maryland  submitted  a  SIP  revision.  It 
consisted  of  a  revised  version  of 
COMAR  26.11.09.08  which  removed  the 
generic  RACT  provisions  and  replaced 
them  with  source  category  specific 
RACT  emission  limitations.  Maryland 
chose  to  do  this  to  avoid  the  undue 
biuden  of  submitting  all  the  case-by- 
case  RACT  determinations  as  source- 
specific  SIP  revisions.  The  submittal  of 
the  September  8,  2000,  SIP  revision 
satisfies  the  conditions  of  EPA's  June 
22, 1999  conditional  limited  approval. 
Maryland  first  revised  COMAR 
26.11.09.08  on  September  22, 1999  and 
further  revised  it  on  Augiist  30,  2000. 
These  revisions  to  COMAR  26.11.09.08 
became  effective  in  the  State  of 
Maryland  on  October  18,  1999,  and 
September  18,  2000,  respectively.  Its 
provisions  are  to  be  compUed  with  at  all 
times  and  it  provides  no  extension  of 
the  CAA  mandated  RACT  compliance 
date  of  May  31, 1995. 

While  not  direcUy  responsive  to  a 
specific  comment,  it  should  be  noted 
that  the  1990  total  NOx  emission 
inventory  for  the  entire  State  of 
Maryland  is  1056.4  tons  per  day.  The 
1990  statewide  point  source  NOx  total 
is  559.2  tons/day.  From  the  1990 
baseline,  Maryland's  SIP-approved  NOx 
OTC  budget  rule  eliminates  413.6  tons/ 
day  or  reduces  total  NOx  by  39%  and 
point  source  NOx  by  74%.  From  the 
1990  baseline,  Maryland's  SIP-approved 
NOx  SIP  call  rule  eliminates  an 
additional  49.3  tons/day  for  a  total 
reduction  of  462.9  tons/day  reducing 
total  NOx  by  a  total  of  44%  and  point 
source  NOx  by  a  total  of  83%. 

m.  Final  Action 

EPA  is  fully  approving  Maryland's 
revised  NOx  RACT  regulations  found  at 
COMAR  26.11.09.01  and  26.11.09.08 
which  were  submitted  as  a  SIP  revision 
by  the  MDE  on  September  8,  2000.  The 
submittal  of  the  September  8,  2000,  SIP 
revision  satisfies  the  conditions  of 
EPA's  June  22, 1999  conditional  limited 
approval.  Maryland  first  revised 
COMAR  26.11.09.08  on  September  22, 
1999  and  further  revised  it  on  August 
30,  2000.  These  revisions  to  COMAR 
26.11.09.08  became  effective  in  the  State 
of  Maryland  on  October  18,  1999,  and 
September  18,  2000,  respectively. 

IV.  AdministratiTe  Requirements 

A.  General  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  This 
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action  merely  approves  state  law  as 
meeting  federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 
Accordingly,  the  Administrator  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.  Because  this  rule  approves  pre- 
existing requirements  under  state  law 
and  does  not  impose  any  additional 
enforceable  duty  beyond  that  required 
by  state  law,  it  does  not  contain  any 
unfunded  mandate  or  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4). 
For  the  same  reason,  this  rule  also  does 
not  significantly  or  uniquely  affect  the 
commiuiities  of  tribal  governments,  as 
specified  by  Executive  Order  13084  (63 
FR  27655,  May  10,  1998). 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999),  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  estabUshed  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23, 1997),  because  it  is  not 
economically  significant.  In  reviewing 
SIP  submissions,  EPA's  role  is  to 
approve  state  choices,  provided  that 
they  meet  the  criteria  of  the  Clean  Air 
Act.  In  this  context,  in  the  absence  of  a 
prior  existing  requirement  for  the  State 
to  use  voluntary  consensus  standards 
(VCS),  EPA  has  no  authority  to 
disapprove  a  SIP  submission  for  &iliue 
to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729,  February  7,  1996),  in  issuing 
this  rule,  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859,  March  15, 1988)  by  examining  the 
takings  implications  of  the  rule  in 


accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq. 

B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promidgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  wiU  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

C.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Coiut  of  Appeals  for  the 
appropriate  circuit  by  April  9,  2001. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action 
approving  the  Maryland  NOx  RACT 
regulations  may  not  be  challenged  later 
in  proceedings  to  enforce  its 
requirements.  (See  section  307Cb)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Intergovernmental 
relations.  Nitrogen  dioxide.  Reporting 
and  recordkeeping  requirements. 

Dated:  December  15,  2000. 
Thomas  C.  Voltaggio, 
Acting  Regional  Administrator,  Region  III. 

40  CFR  part  52  is  amended  as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 


Subpart  V— Maryland 

2.  Section  52.1070  is  amended  by 
adding  paragraph  (c)(155)  to  read  as 
follows: 

§52.1070    Identification  of  plan, 

***** 

(c)*  *  * 

(155)  Revisions  to  the  Maryland 
Regulations  for  NOx  RACT  regulations 
submitted  on  September  8,  2000  by  the 
Maryland  Department  of  the 
Environment: 

(i)  Incorporation  by  reference. 

(A)  Letter  of  September  8,  2000  from 
the  Maryland  Department  of  the 
Envirorunent  transmitting  the  Maryland 
NOx  RACT  regulations. 

(B)  The  Maryland  NOx  RACT 
regulations  found  at  COMAR 
26.11.09.08,  effective  October  18,  1999, 
as  revised  effective  September  18,  2000. 
This  rule  replaces  COMAR  26.11.09.08, 
effective  May  10,  1993,  as  revised 
effective  June  20,  1994  and  May  8,  1995. 

(C)  Addition  of  COMAR 
26.11.09.01B{3-1)  (definition  of  the 
term  "high  heat  release  unit"),  effective 
September  18,  2000. 

(ii)  Additional  Material. — Remainder 
of  September  8,  2000  submittal. 

§52.1072    [Amended] 

3.  Section  52.1072(e)  is  removed  and 
reserved. 

(FR  Doc.  01-3161  Filed  2-7-01;  8:45  am] 

BILUNG  CODE  6S6&-S(M> 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

43  CFR  Parts  3100,  3106,  3108,  3130, 
and  3160 

[WO-310-1310-01-24  1A-PB1 
RIN  1004-AC54 

Oil  and  Gas  Leasing:  Onshore  Oil  and 
Gas  Operations:  Delay  of  Effective 
Date 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Final  rule;  delay  of  effective 

date. 

SUMMARY:  In  accordance  with  the 
memorandum  of  January  20,  2001,  from 
the  Assistant  to  the  President  and  Chief 
of  Staff,  entitied  "Regulatory  Review 
Plan,"  66  FR  7701  (January  24,  2001), 
this  document  temporarily  delays  for  60 
days  the  effective  date  of  the  rule 
entitled  "Oil  and  Gas  Leasing:  Onshore 
Oil  and  Gas  Operations,"  published  in 
the  Federal  Register  on  January  10, 
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2001  (66  FR  1883).  The  final  rule  will: 
clarify  the  responsibilities  of  oil  and  gas 
lessees  and  operating  rights  owners  for 
protecting  Federal  and  Indian  oil  and 
gas  resources  from  drainage;  specify 
when  the  obligations  of  the  lessee  or 
operating  rights  owner  to  protect  against 
drainage  begin  and  end;  clarify  what 
steps  to  take  to  determine  if  drainage  is 
occurring;  and  specify  the 
responsibilities  of  assignors  and 
assignees  for  reclamation  and  other 
lease  obligations. 

EFFECTIVE  DATE:  The  effective  date  of  the 
Oil  and  Gas  Leasing:  Onshore  Oil  and 
Gas  Operations  Final  Rule,  amending  43 
CFR  3100.  3106,  3108,  3130,  and  3160; 
published  in  the  Federal  Register  on 
January  10,  2001.  (66  FR  1883),  is 
delayed  for  60  days;  from  February  9, 
2001  to  a  new  effective  date  of  April  10, 
2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donnie  Shaw,  Fluid  Minerals  Group, 
Bineau  of  Land  Management,  Mail  Stop 
401LS,  1849  "C"  Street,  NfW, 
Washington,  D.C.  20240;  telephone 
(202)  452-0382  (Commercial  or  FTS). 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Services  at  1-800-877-8339, 
seven  days  a  week,  24  hours  a  day, 
except  holidays,  for  assistance  in 
reaching  Mr.  Shaw. 

SUPPLEMENTARY  INFORMATION:  To  the 
extent  that  5  U.S.C.  553  appUes  to  this 
action,  the  action  is  exempt  from  notice 
and  comment  because  it  constitutes  a 
rule  of  procediue  under  5  U.S.C. 
553(b){A).  Alternatively,  the 
Department's  implementation  of  this 
action  without  opportunity  for  public 
comment,  effective  immediately  upon 
publication  today  in  the  Federal 
Register,  is  based  on  the  good  cause 
exceptions  in  5  U.S.C.  553(b)(3)(B)  and 
553(d)(3),  in  that  seeking  public 
comment  is  impractical,  unnecessary 
and  contrary  to  the  public  interest.  The 
temporary  60-day  delay  in  the  effective 
date  is  necessary  to  give  Department 
officials  the  opportimity  for  further 
review  and  consideration  of  new 
regulations,  consistent  with  the 
Assistant  to  the  President's 
memorandum  of  January  20,  2001. 
Given  the  imminence  of  the  effective 
date,  seeking  prior  public  comment  on 
this  temporary  delay  would  have  been 
impractical,  as  well  as  contrary  to  the 
public  interest  in  the  orderly 
promulgation  and  implementation  of 
regulations. 


Dated:  January  31,  2001. 
Piet  deWitt, 

Acting  Assistant  Secretary,  Land  and 
Minerals  Management. 
[FR  Doc.  01-3365  Filed  2-7-01;  8:45  am] 
MLUNO  CODE  4310-44-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  52 

[CO  Doclwt  No.  99-200;  CO  Docket  No.  96- 
98;  FCC  00-429] 

Numbering  Resource  Optimization 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  In  this  document  the  Federal 
Communications  Commission  (FCC  or 
Commission)  continues  to  develop, 
adopt  and  implement  a  niunber  of 
strategies  to  ensure  that  the  numbering 
resoinces  of  the  North  American 
Numbering  Plan  (NANP)  are  used 
efficiently,  and  that  all  carriers  have  the 
numbering  resources  they  need  to 
compete  in  the  rapidly  expanding 
telecommunications  marketplace. 
DATES:  Section  52.15(f)(l)(vi)  is  effective 
December  29,  2000.  Section  52.15(h)  is 
effective  May  8,  2001.  All  other 
amendments  are  effective  March  12, 
2001  except  for  §§  52.15(g)(4)  and 
52.15(k)(l),  which  contain  information 
collection  requirements  that  have  not 
been  approved  by  the  Office  of 
Management  and  Budget.  The  Federal 
Communications  Commission  will 
publish  a  document  in  the  Federal 
Register  announcing  the  effective  date 
of  diose  sections. 

ADDRESSES:  Federal  Commimications 
Commission,  Secretary,  445  12th  Street, 
SW.  Room  TW-B204F,  Washington,  DC 
20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sanford  Williams,  (202)  416-2320  or 
email  at  smlliam@fcc.gov  or  Cheryl 
Callahan  at  (202)  418-2320  or 
ccallaha@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Second 
Report  and  Order,  Order  on 
Reconsideration  in  CC  Docket  No.  96-98 
and  CC  Docket  No.  99-200  (Second 
Report  and  Order),  adopted  on 
December  7,  2000,  and  released  on 
December  29,  2000.  The  full  text  of  this 
document  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  die  FCC  Reference  Center,  445 
12th  Street,  SW,  Washington,  DC  20554. 
Comments  and  reply  comments  will  be 
available  for  public  inspection  during 


regular  business  hours  in  the  FCC 
Reference  Center.  The  complete  text 
may  also  be  obtained  through  the  world 
wide  web,  at  http://www.fcc.gov/ 
Bureaus/CommonCarrier/Orders,  or  may 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services,  Inc.,  1231  20th 
Street,  NW,  Washington,  DC  20036. 

Sjmopsis  of  the  Second  Report  and 
Chrder,  Order  on  Reconsideration  in  CC 
Docket  No.  96-98  and  CC  Docket  No. 
99-200 

1.  With  the  rules  adopted  in  the 
Second  Report  and  Order,  the  FCC 
creates  national  standards  to  address 
numbering  resource  optimization.  The 
Second  Report  and  Order,  among  other 
things:  (1)  Establishes  a  utilization 
threshold  for  carriers;  (2)  clarifies  the 
national  framework  for  allocating 
numbers  in  blocks  of  1,000,  rather  than 
10,000  ("thousands-block  number 
pooling")  and  for  thousands-block 
number  pooling  administration;  and  (3) 
sets  forth  a  comprehensive  audit 
program  to  verify  carrier  compliance 
with  federal  rules  and  orders  and 
industry  guidelines. 

2.  The  Second  Report  and  Order  also 
adopts  and  clarifies  administrative 
measures  that  will  allow  the  FCC  to 
monitor  more  closely  the  way 
numbering  resources  are  used  within 
the  U.S.  Specifically,  the  FCC  clarifies 
certain  numbering  status  definitions,  the 
definition  of  Parent  Operating  Company 
Number  (OCN),  and  the  scope  of  access 
state  commissions  have  to  mandatorily 
reported  data  and  numbering  resource 
application  information. 

3.  The  rules  adopted  herein  facilitate 
increased  carrier  accotmtability  and 
incentives  to  use  numbers  efficiently, 
and  promote  the  judicious  conservation 
of  niunbering  resources. 

Final  Paperwork  Reduction  Analysis 

4.  This  Second  Report  and  Order 
contains  some  new  information 
collections,  which  will  be  submitted  to 
0MB  for  approval,  as  prescribed  by  the 
Paperwork  Reduction  Act. 

Final  Regulatory  Flexibility  Analysis 

5.  As  required  by  the  Regidatory 
Flexibility  Act  (RFA),  5  U.S.C.  603,  an 
Initial  Regidatory  Flexibility  Analysis 
(IRFA)  was  incorporated  into  the  Notice 
of  Proposed  Rulemaking  {Notice).  The 
Commission  sought  written  public 
comment  on  the  proposals  in  the  Notice, 
including  comment  on  the  IRFA.  In 
addition,  pursuant  to  5  U.S.C.  604,  a 
Final  Regulatory  Flexibility  Analysis 
(FRFA)  was  incorporated  in  the  First 
Report  and  Order  and  Further  Notice  of 
Proposed  Rulemaking,  65  FR  43251 
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C2000)  (First  Report  and  Order  and 
Further  Notice).  Also  in  the  First  Report 
and  Order  and  Further  Notice,  pinsuant 
to  5  U.S.C.  603,  was  a  second  IRFA,  The 
Commission  sought  written  public 
comment  on  the  proposals  in  the  First 
Report  and  Order  and  Further  Notice, 
including  comment  on  the  second  IRFA. 
No  comments  specifically  addressing 
the  second  IRFA  are  relevant  to  the 
matters  addressed  in  this  Second  Report 
and  Order;  however,  comments  received 
concerning  small  business  issues  in 
general  are  siunmarized  below.  This 
present  FRFA  conforms  to  the  RFA. 

A.  Need  for,  and  Objectives  of,  the 
Second  Report  and  Order 

6.  In  the  First  Report  and  Order  and 
Further  Notice,  we  sought  public 
comment  on  (a)  what  specific  utilization 
threshold  carriers  not  participating  in 
thousands-block  number  pooling, 
should  meet  in  order  to  request  growth 
numbering  resources;  (b)  whether  state 
commissions  should  be  allowed  to  set 
rate-center  based  utilization  thresholds 
based  on  Commission-established 
criteria;  (c)  whether  covered  commercial 
mobile  radio  services  (CMRS)  carriers 
should  be  required  to  participate  in 
thousands-block  niunber  pooling 
immediately  upon  expiration  of  the 
Local  Number  Portability  (LNP) 
forbearance  period  on  November  24, 
2002,  or  whether  a  transition  period 
should  be  allowed;  and  (d)  how  a 
market-based  allocation  system  for 
numbering  resources  could  be 
implemented.  We  also  sought  additional 
information  regarding:  (a)  Cost  studies 
that  quantify  the  incremental  costs  of 
thousands-block  number  pooling;  (b) 
cost  studies  that  quantify  shared 
industry  and  direct  carrier-specific  costs 
of  thousands-block  number  pooling;  and 
(c)  cost  studies  that  take  into  account 
the  cost  savings  associated  with 
thousands-block  number  pooling  in 
comparison  to  the  current  numbering 
practices  that  result  in  more  frequent 
area  code  changes. 

7.  In  doing  so,  we  sought  to  (1)  ensure 
that  the  limited  numbering  resources  of 
the  NANP  are  used  efficiently;  (2) 
protect  customers  from  the  expense  and 
inconvenience  that  result  from  the 
implementation  of  new  area  codes;  (3) 
forestall  the  enormous  expense  that  will 
be  inciuxed  from  expanding  the  NANP; 
and  (4)  ensure  that  all  carriers  have  the 
numbering  resources  they  need  to 
compete  in  the  rapidly  growing 
telecommunications  marketplace. 

8.  In  this  Second  Report  and  Order, 
we  continue  to  develop,  adopt  and 
implement  a  number  of  strategies  to 
ensine  that  the  numbering  resources  of 
the  NANP  are  used  efficiently,  and  that 


all  carriers  have  the  numbering 
resources  they  need  to  compete  in  the 
rapidly  expanding  telecommunications 
marketplace.  In  particular,  we  finalize 
plans  implementing  thousands-block 
number  pooling,  and  also  seek  comment 
on  additional  strategies  to  increase 
further  the  efficiency  with  which 
numbering  resources  are  used. 

B.  Summary  of  Significant  Issues  Raised 
by  Public  Comments 

9.  Commenters  expressed  support  and 
opposition  to  several  issues  addressed 
in  this  Second  Report  and  Order  that 
concern  small  entities.  Their  opinions 
are  summarized  below  and,  where 
applicable,  discussed  in  Section  E. 
Other  comments  filed  by  small  entities 
which  are  not  addressed  in  this  Second 
Report  and  Order,  such  as  those  relating 
to  carriers'  cost  recovery  mechanisms 
for  thousands-block  number  pooling 
and  developing  markets  for  numbering 
resources,  wrill  be  addressed  at  a  later 
date. 

10.  Geographic  Splits  and  All-Services 
Area  Code  Overlays.  One  commenter. 
Small  Business  Alliance  for  Fair  Utility 
Regulation  (Small  Business  Alliance), 
described  geographic  splits  as  harmful 
for  small  businesses  because  the  phone 
number  plays  a  critical  role  in  the 
identify  of  the  business.  Geographic 
splits  may  cause  small  businesses  to 
lose  customers  who  are  unaware  of  the 
phone  number  change  as  well  as  incur 
additional  costs  on  advertising  materials 
as  a  result  of  an  area  code  change.  Thus, 
all-services  area  code  overlays  are 
strongly  preferred  by  commenters 
because  small  businesses  would  not  be 
exposed  to  such  costs. 

11.  Audits.  Commenters  generally 
support  "for  cause"  and  random  audits. 
The  Small  Business  Alliance  strongly 
supports  "for  cause",  scheduled  and 
random  audits  given  the  rapid  depletion 
of  numbering  resoinces.  Another 
commenter,  PrimeCo  Personal 
Communications,  supports  "for  cause" 
audits,  but  not  random  audits. 

12.  Mandatory  Nationwide  Ten-Digit 
Dialing.  Commenters  representing  small 
businesses  support  mandatory  ten-digit 
dialing.  For  example,  the  Organization 
for  the  Promotion  and  Advancement  of 
Small  Telecommunications  Companies 
believes  that  ten-digit  dialing  would  be 
less  disruptive  for  customers,  and 
technical  modifications  would  be  less 
expensive. 

C.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which 
Rules  Will  Apply 

13.  The  RFA  directs  agencies  to 
provide  a  description  of,  and,  where 
feasible,  an  estimate  of  the  nmnber  of 


small  entities  that  may  be  affected  by 
the  proposed  rules,  if  adopted.  5  U.S.C. 
603(b)(3).  The  RFA  defines  the  term 
"small  entify"  as  having  the  same 
meaning  as  the  terms  "small  business," 
"small  organization,"  and  "small 
governmental  jurisdiction."  5  U.S.C. 
601(6).  The  term  "small  business"  has 
the  same  meaning  as  the  term  "small 
business  concern"  imder  the  Small 
Business  Act,  unless  the  Commission 
has  developed  one  or  more  definitions 
that  are  appropriate  for  its  activities.  5 
U.S.C.  601(3).  Under  the  Small  Business 
Act,  a  "small  business  concern"  is  one 
which:  (1)  Is  independentiy  owned  and 
operated;  (2)  is  not  dominant  in  its  field 
of  operation;  and  (3)  satisfies  any 
additional  criteria  established  by  the 
Small  Business  Administration  (SBA). 
15  U.S.C.  632. 

14.  The  most  reliable  source  of 
information  regarding  the  total  numbers 
of  certain  common  carrier  and  related 
providers  nationwide,  as  well  as  the 
number  .of  commercial  wireless  entities, 
appears  to  be  data  the  Commission 
publishes  in  its  Trends  in  Telephone 
Service  report  and  the  data  in  its  Carrier 
Locator:  Interstate  Service  Providers 
Report.  These  carriers  include,  inter 
alia,  local  exchange  carriers,  wireline 
carriers  and  service  providers, 
interexchange  carriers,  competitive 
access  providers,  operator  service 
providers,  pay  telephone  operators, 
providers  of  telephone  service, 
providers  of  telephone  exchange 
service,  and  resellers. 

15.  The  SBA  has  defined 
establishments  engaged  in  providing 
"Radiotelephone  Communications"  and 
"Telephone  Communications,  Except 
Radiotelephone"  to  be  small  businesses 
when  they  have  no  more  than  1 ,500 
employees.  13  CFR  121.201. 

16.  We  have  included  small 
incumbent  local  exchange  carriers 
(LECs)  in  this  present  RFA  analysis.  As 
noted  above,  a  "small  business"  under 
the  RFA  is  one  that,  inter  alia,  meets  the 
pertinent  small  business  size  standard 
(e.g.,  a  telephone  communications 
business  having  1,500  or  fewer 
employees),  and  "is  not  dominant  in  its 
field  of  operation."  5  U.S.C.  601(3).  The 
SB  A's  Office  of  Advocacy  contends  that, 
for  RFA  purposes,  small  incumbent 
LECs  are  not  dominant  in  their  field  of 
operation  because  any  such  dominance 
is  not  "national"  in  scope.  We  have 
therefore  included  small  incumbent 
LECs  in  this  RFA  analysis,  although  we 
emphasize  that  this  RFA  action  has  no 
effect  on  FCC  analyses  and 
determinations  in  other,  non-RFA 
contexts. 

1 7.  Total  Number  of  Telephone 
Companies  Affected.  The  U.S.  Bureau  of 
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the  Census  (Census  Bureau)  reports  that, 
at  the  end  of  1992,  there  were  3,497 
firms  engaged  in  providing  telephone 
services,  as  defined  therein,  for  at  least 
one  year.  This  number  contains  a 
variety  of  different  categories  of  carriers, 
including  local  exchange  carriers, 
interexchange  carriers,  competitive 
access  providers.  celluJar  carriers, 
mobile  service  carriers,  operator  service 
providers,  pay  telephone  operators, 
covered  specialized  mobile  radio 
providers,  and  resellers.  It  seems  certain 
that  some  of  these  3,497  telephone 
service  firms  may  not  qualify  as  small 
entities  or  small  incimibent  LECs 
because  they  are  not  "independently 
owned  and  operated."  See  genemlly  15 
U.S.C.  632(a)(1)  For  example,  a  personal 
communications  services  (PCS)  provider 
that  is  affiliated  with  an  interexchange 
carrier  having  more  than  1 ,500 
employees  would  not  meet  the 
definition  of  a  small  business.  It  is 
reasonable  to  conclude  that  fewer  than 
3,497  telephone  service  firms  are  small 
entity  telephone  service  firms  or  small 
incumbent  LECs  that  may  be  affected  by 
the  proposed  regulations,  herein 
adopted. 

D.  Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

18.  Audit  Program.  The  Second 
Report  and  Order  approves  the 
Commission's  proposal  to  supplement 
the  need  verification  measiu«s  and  data 
collection  requirements,  adopted  in  the 
First  Report  and  Order,  with  a 
comprehensive  audit  program.  The 
audits,  which  include  "for  cause"  and 
random  audits,  will  be  used  to  verify 
carrier  compliance  with  federal  rules 
and  orders  and  industry  guidelines.  In 
addition,  the  Commission  declines  to 
provide  a  specific  cost  recovery 
mechanism  for  carrier-specific  auditing 
costs,  including  costs  related  to 
providing  dociunentation  to  the 
Auditor.  We  believe  that  such  costs  are 
minimal  and  do  not  significantly  affect 
a  carrier's  ability  to  compete. 
Nevertheless,  even  if  such  costs  impose 
a  burden  on  small  carriers,  the  benefits 
of  monitoring  numbering  resoiuce  use, 
thereby  enabling  us  to  predict 
accurately  exhaustion  of  numbering 
resources,  would  far  outweigh  those 
costs. 

19.  "For  Cause"  Auditing  Requests. 
To  request  a  "for  cause"  audit,  the 
North  America  Numbering  Plan 
Administrator  (NANPA),  the  Pooling 
Administrator  or  a  state  commission 
must  submit  a  written  request  to  the 
Auditor  stating  the  reason  for  the 
request,  such  as  misleading  or 
inaccurate  data,  as  well  as  supporting 


dociunentation  evidencing  such 
grounds  for  the  audit.  The  audits  will  be 
performed  by  the  Commission's  auditors 
in  the  Audits  Branch  of  the  Accoimting 
Safeguards  Division  in  the  Conunon 
Carrier  Bureau,  or  other  designated 
agents. 

20.  Numbering  Resource  Application 
Materials.  State  commissions  should 
request  copies  of  carriers'  applications 
for  initial  and  growth  numbering 
resoinces  directly  from  the  carriers, 
instead  of  NANPA  or  the  Pooling 
Administrator.  Such  an  approach  avoids 
a  costly  burden  on  the  national 
niunbering  administrator  while  placing 
only  a  minimal  burden  on  carriers 
because  small  and  large  carriers  merely 
need  to  duplicate  applications 
previously  submitted  to  the  NANPA. 
Carriers  receiving  numbering  resources 
must  comply  with  state  requests  and 
will  be  denied  numbering  resources  for 
noncompliance. 

E.  Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

21.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  alternatives  (among 
others):  (1)  'The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities;  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
under  the  rule  for  small  entities;  (3)  the 
use  of  performance,  rather  than  design, 
standards;  and  (4)  an  exemption  fit)m 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities.  5  U.S.C.  603(c). 

22.  Utilization  Threshold.  We  require 
carriers  to  utilize  60%  of  their  existing 
inventory  of  numbers  before  receiving 
additional  resources  within  a  particular 
rate  center.  We  find  that  60%  is  an 
appropriate  threshold  level  because,  for 
example,  according  to  the  data  reported 
to  NANPA,  average  industry  utilization 
levels  range  from  approximately  45%- 
65%.  We  considered  adopting  a  50% 
threshold  as  an  alternative,  however,  we 
believe  that  a  60%  utilization  threshold 
will  more  successfully  encourage 
carriers  to  use  numbers  from  existing 
inventories  while  making  such 
utilization  achievable  for  carriers  that 
need  additional  numbering  resoiuces. 
The  threshold  will  increase  by  5%  each 
year  starting  Jime  30,  2002,  to  a 
maximum  threshold  of  75%.  We 
establish  these  sfnall  yearly  percentage 
increases  in  order  to  allow  carriers, 
especially  small  carriers,  sufficient  time 
to  maximize  their  utilization  levels. 


23.  Thousands-Block  Number  Pooling 
for  Covered  CMRS  Carriers.  CMRS 
carriers  will  be  required  to  participate  in 
thousands-block  niunber  pooling  once 
the  LNP  forbearance  period  expires  on 
November  24,  2002.  No  transition 
period  between  the  CMRS  carriers'  LtiP 
implementation  and  participation  in 
mandatory  number  pooling  will  be 
granted  because  such  carriers  have 
almost  two  years'  advance  notice  of  the 
pooling  requirement,  and  technical 
modifications  for  pooling  and  LNP  are 
largely  similar.  We  believe  that  given 
the  deadline  date  for  compliance, 
carriers,  including  small  businesses, 
should  have  ample  time  to  prepare  for 
these  changes  without  the  need  for  a 
transition  period. 

24.  Geographic  Splits  and  All-Services 
Area  Code  Overlays.  We  considered 
whether  to  impose  additional  rules  on 
state  commissions  or  to  leave  the 
development  of  any  rules  to  the  states. 
We  have  decided  that  additional  rules 
or  guidelines  will  not  be  enumerated  at 
the  federal  level  with  regard  to 
geographic  splits  or  all-services 
overlays.  We  beUeve  that  state 
commissions  should  be  allowed  to 
choose  an  appropriate  measure, 
including  geographic  spfits  or  overlays, 
for  area  code  relief.  However,  state 
commissions  must  ensure  that,  in 
implementing  area  code  relief,  carriers 
receive  numbers  on  an  equitable  basis 
and  that  such  niunbers  are  available  in 

a  timely  and  efficient  manner.  Such  an 
approach  allows  state  commissions  to 
consider  the  surroimding  local 
circimistances,  including  the  needs  of 
sinall,  local  businesses,  in  deciding 
whether  or  how  to  provide  area  code 
relief. 

25.  In  the  alternative,  we  could  have 
mandated  state  commissions  to  impose 
all-services  area  code  overlays  as  the 
primary  method  for  area  code  relief.  As 
discussed  in  Section  B.  small  businesses 
that  incur  additional  costs  related  to 
geographic  splits  may  have  benefited 
from  this  alternative  proposal.  However, 
the  Commission  believes  that  states 
should  have  the  flexibility  to  determine 
the  best  method  for  area  code  relief 
given  their  unique  knowledge  of  their 
geographic  region. 

26.  In  addition,  we  will  continue  to 
require  ten-digit  dialing  within  and 
throughout  the  geographic  area  covered 
by  an  all-services  overlay.  Such  a 
requirement  ensures  that  no  dialing 
disparity  exists  to  disadvantage 
competitors,  including  small  businesses. 

27.  Audits.  A  comprehensive  audit 
program  will  be  established  to  verify 
carriers'  actual  need  for  numbering 
resources,  in  accordance  with  federal 
rules  and  industry  guidelines.  As 
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discussed  in  Section  B,  small  entity 
commenters  generally  support  audits. 
This  audit  program,  which  will  consist 
of  "for  cause"  and  random  audits, 
should  help  to  determine  whether 
carriers  acciuately  record  data  or 
inconspicuously  stockpile  numbers. 
Failure  to  comply  with  auditor  requests 
will  result  in  penalties.  For  small 
carriers,  audits  will  help  to  ensure  that 
large  businesses  are  not  hoarding 
numbers  or  otherwise  preventing  small 
carriers  from  gaining  access  to 
numbering  resoiuces.  In  addition,  costs 
should  not  impose  a  significant  burden 
on  small  or  large  carriers.  However,  the 
benefits  of  being  able  to  rely  on  carrier 
data  in  order  to  monitor  numbering 
resource  use  and  to  predict  accurately 
exhaustion  of  numbering  resources 
would  far  outweigh  any  significant  costs 
incurred  by  small  carriers. 

28.  Mandatory  Nationwide  Ten-Digit 
Dialing.  At  the  present  time,  we  decline 
to  adopt  nationwide  mandatory  ten-digit 
dialing  as  a  method  of  area  code  relief. 
Although  commenters,  including  small 
entities,  supported  the  adoption  of  this 
measure,  the  bindens  of  implementation 
at  this  time  outweigh  the  benefits.  Such 
a  transition  would  require  technical 
modifications  by  both  large  and  small 
carriers,  at  a  potentially  expensive  cost. 
In  addition,  ten-digit  dialing  adds  to 
consiuner  inconvenience  and  confusion. 
At  this  time,  the  need  for  area  code 
relief  does  not  outweigh  these  bindens 
on  carriers. 

29.  Reconsideration  of  Reserved 
Number  Period.  In  this  Second  Report 
and  Order,  we  extend  the  period  for 
reserving  niunbers  from  45  days  to  180 
days.  We  considered  extending  the 
period  to  12  months,  but  we  believe 
that,  at  the  present  time,  180  days  is  a 
sufficient  time  period  to  allow  small 
and  large  carriers  to  address  their 
customers'  needs  while  mitigating  the 
effects  of  such  reservations  on  the 
depletion  of  numbering  resources.  It 
also  allows  small  and  large  business 
customers  to  plan  for  implementation 
and/or  expansion  of  telephone  service. 
For  carriers  requesting  more  time  to 
reserve  numbers,  we  are  considering  a 
proposal  by  the  North  American 
Numbering  Council  to  charge  a  fee  for 
extending  the  reservation  period  and  are 
seeking  comment  on  this  proposal  in  the 
Second  Further  Notice. 

Report  to  Congress 

30.  The  Conunission  will  send  a  copy 
of  this  Second  Report  and  Order, 
including  this  FRF  A,  in  a  report  to  be 
sent  to  Congress  pursuant  to  the 
Congressional  Review  Act.  See  5  U.S.C. 
801(a)(1)(A).  hi  addition,  the 
Conunission  will  send  a  copy  of  this 


Second  Report  and  Order,  including 
this  FRFA,  to  the  Chief  Counsel  for 
Advocacy  of  the  SBA. 

Ordering  Clauses 

31.  Pursuant  to  Sections  1,  3,  4,  201- 
205,  251  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  151,  153, 
154,  201-205,  and  251,  the  Second 
Report  and  Order  is  hereby  adopted  and 
part  52  of  the  Commission's  rules  are 
amended  and  adopted  as  set  forth  in  the 
attached  Rule  Changes. 

32.  Section  52.15(f)(l)(vi)  is  effective 
December  29,  2000.  Section  52.15(h)  is 
effective  May  8,  2001.  All  other 
amendments  are  effective  March  12, 
2001  except  for  §§  52.15(g)(4)  and 
52.15(k)(l),  which  contain  information 
collection  requirements  that  have  not 
been  approved  by  the  Office  of 
Management  and  Budget.  The  Federal 
Communications  Commission  will 
publish  a  document  in  the  Federal 
Register  announcing  the  effective  date 
of  those  sections. 

33.  The  establishment  of  a  five  year 
term  for  the  Thousands-Block  Pooling 
Administrator  is  effective  on  December 
7,  2000,  the  date  of  adoption  of  the 
Second  Report  and  Order. 

34.  The  Commission's  Consumer 
Information  Bureau,  Reference 
Information  Center,  SHALL  SEND  a 
copy  of  the  Second  Report  and  Order 
and  Further  Notice  of  Proposed 
Rulemaking,  including  the  Initial  and 
Final  Regulatory  Flexibility  Analyses,  to 
the  Chief  Counsel  for  Advocacy  of  Small 
Business  Adntinistration. 

35.  The  Final  Regulatory  Flexibility 
Analysis  for  this  Second  Report  and 
Order,  pursuant  to  the  Regulatory 
Flexibility  Act,  5  U.S.C.  604,  is 
contained  herein. 

List  of  Subjects  in  47  CFR  Part  52 

Communications  common  carriers. 
Telecommunications,  Telephone. 

Federal  Communications  Commission. 
Magalie  Roman  Salas, 

Secretary. 

Rule  Changes 

PART  52— NUMBERING 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  Sections  1.  2,  4.  5,  48  Stat.  1066. 
as  amended;  47  U.S.C.  151, 152, 154. 155 
unless  otherwise  noted.  Interpret  or  apply 
sees.  3,  4,  201-05,  207-09.  218,  225-7,  251- 
2,  271  and  332, 48  Stat.  1070,  as  amended, 
1077;  47  U.S.C.  153,  154,  201-205,  207-09, 
218,  225-7,  251-2,  271  and  332  unless 
otherwise  noted. 

2.  In  §  52.15,  revise  paragraphs 
(f)(l)(vi),  (f)(3)(ii),  (g)(3)(iv)  and  add 


paragraphs  (g)(4),  (h)  and  (k)  to  read  as 
follows: 

§  52.1 5    Central  office  code  administration. 

***** 

(f)'   *   * 

(D*  *  * 

(vi)  Reserved  numbers  are  numbers 
that  are  held  by  service  providers  at  the 
request  of  specific  end  users  or 
customers  for  their  future  use.  Numbers 
held  for  specific  end  users  or  customers 
for  more  than  180  days  shall  not  be 
classified  as  reserved  numbers. 
***** 

(3)*    *    * 

(ii)  Reporting  shall  be  by  separate 
legal  entity  and  must  include  company 
name,  company  headquarters  address. 
Operating  Company  Number  (OCN), 
parent  company  OCN,  and  the  primary 
type  of  business  in  which  the  reporting 
carrier  is  engaged.  The  term  "parent 
company"  refers  to  the  highest  related 
legal  entity  located  within  the  state  for 
which  the  reporting  carrier  is  reporting 
data. 
***** 

(g)*  *  * 

(3)*   *   * 

(iv)  The  NANPA  shall  withhold 
numbering  resources  from  any  U.S. 
carrier  that  fails  to  comply  with  the 
reporting  and  numbering  resource 
application  requirements  established  in 
this  part.  The  NANPA  shall  not  issue 
numbering  resources  to  a  carrier 
without  an  OCN.  The  NANPA  must 
notify  the  carrier  in  writing  of  its 
decision  to  withhold  numbering 
resoiuxies  within  ten  (10)  days  of 
receiving  a  request  for  numbering 
resources.  The  carrier  may  challenge  the 
NANPA's  decision  to  the  appropriate 
state  regulatory  commission.  The  state 
conunission  may  affirm  or  overturn  the 
NANPA's  decision  to  withhold 
numbering  resources  from  the  carrier 
based  on  its  determination  of 
compliance  with  the  reporting  and 
niunbering  resource  application 
requirements  herein. 

(4)  State  access  to  applications.  State 
commissions  shall  have  access  to 
service  provider's  applications  for 
numbering  resources.  State 
commissions  should  request  copies  of 
such  applications  irom  the  service 
providers  operating  within  their  states, 
and  service  providers  must  comply  with 
state  commission  requests  for  copies  of 
numbering  resource  applications. 
Carriers  that  fail  to  comply  with  a  state 
commission  request  for  numbering 
resource  application  materials  shall  be 
denied  numbering  resources. 

(h)  National  utilization  threshold.  All 
applicants  for  growth  numbering 
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resources  shall  achieve  a  60% 
utilization  threshold,  calculated  in 
accordance  with  paragraph  (g)(3){ii)  of 
this  section,  for  the  rate  center  in  which 
they  are  requesting  growth  niunbering 
resources.  This  60%  utilization 
threshold  shall  increase  by  5%  on  June 
30,  2002,  and  annually  thereafter  imtil 
the  utilization  threshold  reaches  75%. 
***** 

(k)  Numbering  audits.  (1)  All 
teleconununications  service  providers 
shall  be  subject  to  "for  cause"  and 
random  audits  to  verify  carrier 
compliance  with  Commission 
regulations  and  applicable  industry 
guidelines  relating  to  numbering 
administration . 

(2)  All  telecommunications  service 
providers  shall  be  prepared  to 
demonstrate  compliance  with 
Commission  regulations  and  applicable 
industry  guidelines  at  all  times.  Service 
providers  shall  be  prepared  to 
demonstrate  compliance  with 
Commission  regulations  and  applicable 
industry  guidelines  at  aU  times.  Service 
providers  found  to  be  in  violation  of 
Commission  regulations  and  applicable 
industry  guidelines  relating  to 
niunbering  administration  may  be 
subject  to  enforcement  action. 

3.  In  §  52.16,  revise  paragraph  (a)  to 
read  as  follows: 

§  52.1 6    Billing  and  collection  agent. 

***** 

(a)  Calculate,  assess,  bill  and  collect 
payments  for  all  niunbering 
administration  functions  and  distribute 
funds  to  the  NANPA,  or  other  agent 
designated  by  the  Common  Carrier 
Bureau  that  performs  functions  related 
to  numbering  administration,  on  a 
monthly  basis; 
***** 

4.  In  §  52.20,  revise  paragraph  (c)  to 
read  as  follows: 

§52.20    Thousands-block  number  pooling. 

***** 

(c)  Donation  of  thousands-blocks.  (1) 
All  service  providers  required  to 
participate  in  thousands-block  number 
pooling  shall  donate  thousands-blocks 
with  ten  percent  or  less  contamination 
to  the  thousands-block  number  pool  for 
the  rate  center  within  which  the 
numbering  resources  are  assigned.  (2) 
All  service  providers  required  to 
participate  in  thousands-block  number 
pooling  shall  be  allowed  to  retain  at 
least  one  thousands-block  per  rate 
center,  even  if  the  thousands-block  is 


ten  percent  or  less  contaminated,  as  an 
initial  block  or  footprint  block. 

***** 

[FR  Doc.  01-3172  Filed  2-7-01;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  195 

[Docket  RSPA-99-6355;  Amdt  195-70] 

RIN  2137-A045 

Pipeline  Safety:  Pipeline  Integrity 
Management  In  High  Consequence 
Areas  (l4azarclous  Liquid  Operators 
With  500  or  More  Miles  of  Pipelines) 

agency:  Research  and  Special  Programs 

Administration  (RSPA),  Department  of 

Transportation. 

ACTION:  Final  rule;  delay  of  effective 

date. 

SUMMARY:  In  accordance  with  the 
memorandiun  of  January  20,  2001,  from 
the  Assistant  to  the  President  and  Chief 
of  Staff,  titled  "Regulatory  Review 
Plan,"  published  in  the  Federal  Register 
on  January  24,  2001,  this  action 
temporarily  delays  for  60  days  the 
effective  date  of  the  rule  titled  "Pipeline 
Safety:  Pipeline  Integrity  Management 
in  High  Consequence  Areas  (Hazardous 
Liquid  Operators  with  500  or  More 
Miles  of  Pipelines),"  published  in  the 
Federal  Register  on  December  1,  2000, 
65  FR  75378.  That  rule  requires 
operators  of  hazardous  liquid  pipelines 
to  establish  and  implement  plans  to 
assess  the  integrity  of  pipeline  in  areas 
in  which  a  failure  could  impact  certain 
populated  and  environmentally 
sensitive  areas. 

DATES:  The  effective  date  of  the  final 
rule  is  delayed  for  60  days,  from  March 
31,  2001,  to.  a  new  effective  date  of  May 
29,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Israni,  (202)  36&-4571,  or  by  e- 
mail:  mike.israni@rspa.dot.gov, 
regarding  the  subject  matter  of  this  final 
rule,  or  the  Dockets  Facility  for  copies 
of  this  final  rule  or  other  material  in  the 
docket.  All  materials  in  this  docket  may 
be  accessed  electronically  at  http:// 
dms.dot.gov. 

SUPPt.EMENTARY  INFORMATION:  To  the 
extent  that  5  U.S.C.  section  553  applies 
to  this  action,  it  is  exempt  from  notice 
and  comment  because  it  constitutes  a 
rule  of  procedure  under  5  U.S.C.  section 
553(b)(A).  Alternatively,  the  RSPA's 
implementation  of  this  action  without 


opportunity  for  public  comment, 
effective  immediately  upon  publication 
today  in  the  Federal  Register,  is  based 
on  the  good  cause  exceptions  in  5  U.S.C. 
section  553(b)(B)  and  553(d)(3).  Seeking 
public  comment  is  impracticable, 
unnecessary  and  contrary  to  the  public 
interest.  The  temporary  60-day  delay  in 
effective  date  is  necessary  to  give 
Department  officials  the  opportunity  for 
further  review  and  consideration  of  new 
regulations,  consistent  with  the 
Assistant  to  the  President's 
memorandum  of  January  20,  2001. 
Given  the  imminence  of  the  effective 
date,  seeking  prior  public  comment  on 
this  temporary  delay  would  have  been 
impractical,  as  well  as  contrary  to  the 
public  interest  in  the  orderly 
promulgation  and  implementation  of 
regulations.  The  imminence  of  the 
effective  date  is  also  good  cause  for 
making  this  action  effective 
immediately  upon  publication. 

Issued  in  Washington,  DC  on  January  31, 
2001. 

Edward  A.  Brigham, 
Acting  Deputy  Administrator. 
[FR  Doc.  01-3215  Filed  2-7-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  195 

[Docket  RSPA-99-5455;  Amdt.  195-71] 
RIN  2137-AC34 

Pipeline  Safety:  Areas  Unusually 
SensitWe  to  Environmental  Damage 

agency:  Research  and  Special  Programs 

Administration  (RSPA),  Department  of 

Transportation. 

action:  Final  rule;  delay  of  effective 

date. 

SUMMARY:  In  accordance  with  the 
memorandum  of  January  20,  2001,  from 
the  Assistant  to  the  President  and  Chief 
of  Staff,  entitled  "Regulatory  Review 
Plan,"  published  in  the  Federal  Register 
on  January  24,  2001,  this  action 
temporarily  delays  for  60  days  the 
effective  date  of  the  final  rule  titled 
"Pipeline  Safety:  Areas  Unusually 
Sensitive  to  Environmental  Damage," 
published  in  the  Federal  Register  on 
December  21,  2000,  65  FR  80530.  That 
rule  defines  drinking  water  and 
ecological  areas  that  are  unusually 
sensitive  to  environmental  damage  if 
there  is  a  hazardous  liquid  pipeline 
release. 
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DATES:  The  effective  date  of  the  final 
rule  is  delayed  for  60  days,  from 
February  20,  2001,  to  a  new  effective 
date  of  April  21,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Christina  Sames  at  (202)  366-4561  or 
christina.sames@rspa.dot.gov.  Copies  of 
this  document  or  other  material  in  the 
docket  can  be  obtained  from  the  Dockets 
Facility,  U.S.  DOT,  Room  #PL-401,  400 
Seventh  Street,  SW,  Washington,  DC 
20590-0001.  The  Dockets  Facility  is 
open  from  9:00  a.m.  to  5:00  p.m., 
Monday  through  Friday,  except  on 
Federal  holidays  when  the  facility  is 
closed.  The  public  may  review  material 
in  the  docket  by  accessing  the  Docket 
Management  System's  home  page  at 
http://dms.dot.gov. 

SUPPLEMENTARY  INFORMATION:  To  the 

extent  that  5  U.S.C.  section  553  applies 
to  this  action,  it  is  exempt  from  notice 
and  comment  because  it  constitutes  a 
rule  of  procedure  under  5  U.S.C.  section 
553(b)(A).  Alternatively,  the  RSPA's 
implementation  of  this  action  without 
opportunity  for  public  comment, 
effective  immediately  upon  publication 
today  in  the  Federal  Register,  is  based 
on  the  good  cause  exceptions  in  5  U.S.C. 
section  553(b)(B)  and  553(d)(3).  Seeking 
public  comment  is  impracticable, 
unnecessary  and  contrary  to  the  public 
interest.  The  temporary  60-day  delay  in 
effective  date  is  necessary  to  give 
Department  officials  the  opportunity  for 
further  review  and  consideration  of  new 
regulations,  consistent  with  the 
Assistant  to  the  President's 
memorandum  of  January  20,  2001. 
Given  the  inuninence  of  the  effective 
date,  seeking  prior  public  comment  on 
this  temporary  delay  would  have  been 
impractical,  as  well  as  contrary  to  the 
public  interest  in  the  orderly 
promulgation  and  implementation  of 
regulations.  The  imminence  of  the 
effective  date  is  also  good  cause  for 
making  this  action  effective 
immediately  upon  publication. 

Issued  in  Washington,  DC  on  January  31, 
2001. 

Edward  A.  Brigliain, 
Acting  Deputy  Administrator. 
[FR  Doc.  01-3214  Filed  2-7-01;  8:45  am] 
BILLING  COOE  4«ia-60-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  NHTSA-98~451 5;  Notice  3] 

RIN  2127-AF43 

Federal  Motor  Vehicle  Safety 
Standards;  Electric-Powered  Vehicles: 
Electrolyte  Spillage  and  Electrical 
Shock  Protection:  Delay  of  Effective 
Date 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACTION:  Final  rule;  delay  of  effective 
date. 

SUMMARY:  In  accordance  with  the 
memorandum  of  January  20,  2001,  from 
the  Assistant  to  the  President  and  Chief 
of  Staff,  entitled  "Regulatory  Review 
Plan,"  published  in  the  Federal  Register 
on  January  24,  2001,  at  66  FR  7702,  this 
action  temporarily  delays  for  60  days 
the  effective  date  of  the  rule  entitled 
"Federal  Motor  Vehicle  Safety 
Standards;  Electric-Powered  Vehicles: 
Electrolyte  Spillage  and  Electrical  Shock 
Protection,"  published  in  the  Federal 
Register  on  September  27,  2000,  at  65 
FR  57980.  That  rule  established  a  new 
Federal  motor  vehicle  safety  standard 
(FMVSS)  No.  305,  "Electric-powered 
vehicles:  electrolyte  spillage  and 
electrical  shock  protection"  addressing 
safety  issues  exclusive  to  electric 
vehicles  (EVs).  Except  as  noted  in  the 
next  sentence,  the  standard  applies  to 
all  EVs  that  have  a  propulsion  power 
source  greater  than  48  volts  and  a  Gross 
Vehicle  Weight  Rating  of  4536  kg 
(10,000  lbs)  or  less.  The  standard  does 
not  apply  to  EVs  to  which  FMVSS  No. 
500,  "Low-Speed  Vehicles,"  applies. 
DATES:  The  effective  date  of  the  "Federal 
Motor  Vehicle  Safety  Standards; 
Electric-Powered  Vehicles:  Electrolyte 
Spillage  and  Electrical  Shock 
Protection,"  published  in  the  Federal 
Register  on  September  27,  2000,  at  65 
FR  57980,  is  delayed  for  60  days,  from 
October  1 ,  2001 .  to  a  new  effective  date 
of  December  1,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
non-legal  issues,  contact  Charles  Hott, 
Office  of  Safety  Performance  Standards, 
NHTSA  (202-366-0427).  For  legal 
issues,  contact  Taylor  Vinson,  Office  of 
Chief  Counsel,  NHTSA  (202-366-5263). 
SUPPLEMENTARY  INFORMATION:  To  the 
extent  that  5  U.S.C.  section  553  applies 
to  this  action,  it  is  exempt  fix)m  notice 
and  comment  because  it  constitutes  a 
rule  of  procedure  under  5  U.S.C.  section 


553(b)(A).  Alternatively.  NHTSA's 
implementation  of  this  action  without 
opportunity  for  public  comment, 
effective  immediately  upon  publication 
today  in  the  Federal  Register,  is  based 
on  the  good  cause  exceptions  in  5  U.S.C. 
section  553(b)(3)(B)  and  553(d)(3). 
Seeking  public  conunent  is 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest.  The 
temporary  60-day  delay  in  effective  date 
is  necessary  to  give  Department  officials 
the  opportunity  for  further  review  and 
consideration  of  new  regulations, 
consistent  with  the  Assistant  to  the 
President's  memorandum  of  January  20, 
2001.  Given  the  imminence  of  the 
effective  date,  seeking  prior  public 
comment  on  this  temporary  delay 
would  have  been  impractical,  as  well  as 
contrary  to  the  public  interest  in  the 
orderly  promulgation  and 
implementation  of  regulations.  The 
imminence  of  the  effective  date  is  also 
good  cause  for  making  this  action 
effective  immediately  upon  publication. 

Authority:  49  U.S.C.  322.  30111,  30115, 
30166;  delegation  of  authority  at  49  CFR  1.50 
and  501. 

Issued  on  January  j}!,  2001. 
L.  Rol>ert  Shelton, 
Executive  Director. 

[FR  Doc.  01-3213  Filed  2-7-01;  8:45  am) 
BHJJNO  COOE  4«10-S»-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  86 
RIN  101&-AF38 

Boating  Infrastructure  Grant  Program: 
Delay  of  Effective  Date 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Final  rule;  delay  of  effective 

date. 

SUMMARY:  In  accordance  with  the 
memorandum  of  January  20,  2001 ,  from 
the  Assistant  to  the  President  and  Chief 
of  Staff,  entitied  "Regulatory  Review 
Plan,"  published  in  the  Federal  Register 
on  January  24,  2001  (66  FR  7701).  this 
document  temporarily  delays  for  60 
days  the  effective  date  of  the  rule 
entitled  "Boating  Infi^istructure  Grant 
Program,"  published  in  the  Federal 
Register  on  January  18,  2001  (66  FR 
5282).  This  rule  provides  for  the 
uniform  administration  of  the  national 
Boating  Infrastructure  Grant  Program 
and  survey  authorized  by  Section  7404 
of  the  Sportfishing  and  Boating  Safety 
Act  of  1998.  Through  this  program,  the 
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U.S.  Fish  and  Wildlife  Service  will 
provide  hinds  to  States  to  install  or 
upgrade  tie-up  facihties  for  transient 
recreational  boats  26  feet  or  more  in 
length. 

EFFECTIVE  DATE:  The  effective  date  of  the 
Boating  Infrastructure  Grant  Program 
rule,  adding  50  CFR  part  86,  published 
in  the  Federal  Register  on  January  18, 
2001,  at  66  FR  5282,  is  delayed  for  60 
days,  from  February  20,  2001,  to  a  new 
effective  date  of  April  21,  2001. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Steve  Farrell,  Project  Officer,  U.S.  Fish 
and  Wildlife  Service,  Division  of 
Federal  Aid,  4401  North  Fairfax  Drive, 
Suite  140,  Arlington.  VA  22203; 


telephone  (703)  358-2156;  fax  (703) 
358-1705;  email  steve farrell@fws.gov. 

SUPPLEMENTARY  INFORMATION:  To  the 
extent  that  5  U.S.C.  section  553  applies 
to  this  action,  this  action  is  exempt  from 
notice  and  comment  because  it 
constitutes  a  rule  of  procedure  under  5 
U.S.C.  section  553(b)(A).  Alternatively, 
the  Department's  implementation  of  Uiis 
action  without  opportunity  for  public 
comment,  effective  immediately  upon 
publication  today  in  the  Federal 
Register,  is  based  on  the  good  cause 
exceptions  in  5  U.S.C.  sections 
553(b)(3)(B)  and  553(d)(3),  in  that 
seeking  public  comment  is  impractical, 
unnecessary  and  contrary  to  the  pubUc 
interest.  The  temporary  60-day  delay  in 


effective  date  is  necessary  to  give 
Department  officials  the  opportiuiity  for 
further  review  and  consideration  of  new 
regulations,  consistent  with  the 
Assistant  to  the  President's 
memorandiun  of  January  20,  2001. 
Given  the  imminence  of  the  effective 
date,  seeking  prior  public  comment  on 
this  temporary  delay  would  have  been 
impractical,  as  well  as  contrary  to  the 
public  interest  in  the  orderly 
promulgation  and  implementation  of 
regulations. 

Dated:  February  2,  2001. 
Timothy  S.  Elliott. 

Acting  Deputy  Solicitor. 

[FR  Doc.  01-3224  Filed  2-7-01;  8:45  am] 

BIUJNQ  CODE  4310-55-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  njles  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parts  1,  301,  and  602 

[REG-1 06542-98] 

RIN  1545-AW24 

Election  To  Treat  Trust  as  Part  of  an 
Estate;  Hearing 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasiuy. 

ACTION:  Change  of  date  of  public 

hearing;  extension  of  time  to  submit 

outlines  of  oral  comments. 

SUMMARY:  This  document  changes  the 
date  of  the  public  hearing  on  the 
proposed  regulations  that  relate  to  an 
election  to  have  certain  revocable  trusts 
treated  and  taxed  as  part  of  an  estate.  It 
also  extends  the  time  to  submit  outlines 
of  oral  comments  for  the  hearing. 
DATES:  The  public  hearing  will  be  held 
April  11,  2001,  beginning  at  10  a.m. 
Additional  outlines  of  oral  comments 
must  be  received  by  March  21,  2001. 

ADDRESSES:  The  public  hearing  will  be 
held  in  the  IRS  Auditorium,  Internal 
Revenue  Building,  1111  Constitution 
Avenue,  NW.,  Washington,  DC.  Send 
submissions  to:  Regulations  Unit  CC 
(REG-106542-98),  room  5226,  Internal 
Revenue  Service,  POB  7604,  Ben 
Franklin  Station,  Washington,  DC 
20044.  Submissions  may  be  hand 
delivered  between  the  hours  of  8  a.m. 
and  5  p.m.  to:  Regulations  Unit  CC 
(REG-106542-98),  Courier's  Desk, 
Internal  Revenue  Service,  1111 
Constitution  Avenue  NW.,  Washington 
DC.  Alternatively,  taxpayers  may  submit 
outlines  of  oral  comments  electronically 
directly  to  the  IRS  Internet  site  at  http:/ 
/www.irs.gov/taxregs/reglist.html. 
FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations.  Faith 
Colson,  (202)  622-3060;  concerning 
submissions,  LaNita  Van  Dyke,  (202) 
622-7190  (not  toll-free  numbers). 
SUPPLEMENTARY  INFORMATION: 


Background 

A  notice  of  proposed  rulemaking  and 
notice  of  public  hearing,  appearing  in 
the  Federal  Register  on  Monday, 
December  18,  2000  (65  FR  79015), 
announced  that  a  public  hearing  on  the 
proposed  regulations  relating  to  an 
election  to  have  certain  revocable  trusts 
treated  and  taxed  as  part  of  an  estate 
would  be  held  on  February  21,  2001,  in 
the  IRS  Auditorium,  Internal  Revenue 
Building  1111  Constitution  Avenue, 
NW.,  Washington,  DC.  Subsequently, 
the  date  of  the  public  hearing  has 
changed  to  April  11,  2001,  at  10  a.m.  in 
the  IRS  Auditorium.  Outlines  of  oral 
comments  must  be  received  by  March 
21,2001. 

Cynthia  Grigsby, 

Chief,  Regulations  Unit,  Office  of  Special 
Counsel  (Modernization  6-  Strategic 
Planning). 

[FR  Doc.  01-2985  Filed  2-7-01;  8:45  am) 

BHJJNG  COOE  4830-01 -P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

PL165-2;  FRL-6943-2] 

Approval  and  Promulgation  of 
Implementation  Plans;  Illinois  Trading 
Program;  Reopening  of  the  Public 
Comment  Period 

AGENCY:  Environmental  Protection 
Agency  (USEPA). 

ACTION:  Proposed  rule;  reopening  of  the 
public  conunent  period. 

SUMMARY:  USEPA  is  reopening  and 
extending  the  public  comment  period 
for  a  proposed  rule  pubhshed  on 
December  27,  2000  (65  FR  81799).  hi  the 
December  27,  2000  proposed  rule, 
USEPA  proposed  to  approve  Illinois' 
emissions  trading  program  provided 
Illinois  resolves  certain  issues  prior  to 
the  end  of  the  public  comment  period. 
Specifically,  USEPA  proposed  that 
Illinois  must:  Clarify  the  timeline  and 
penalties  for  violating  sources,  satisfy 
USEPA's  policy  on  environmental 
justice,  provide  for  full-year  offsets  for 
new  sources,  commit  to  discoiuit  credits 
where  emissions  reductions  are 
potentially  accompanied  by  emission 
increases  elsewhere,  and  commit  to 
remedy  any  problems  identified  in  its 
periodic  program  review.  USEPA 


solicited  public  comment  on  Illinois' 
proposed  trading  program  and  on 
USEPA's  proposed  action.  At  the 
request  of  several  environmental  groups, 
USEPA  is  reopening  the  comment 
period  through  March  26,  2001.  All 
comments  received  before  March  26, 
2001,  including  those  received  between 
the  close  of  the  comment  period  on 
January  26,  2001  and  the  publication  of 
this  proposed  rule  reopening  the 
comment  period,  will  be  entered  into 
the  public  record  and  considered  by 
USEPA  before  taking  final  action  on  the 
proposed  rule. 

DATES:  Comments  must  be  received  on 
or  before  March  26,  2001. 
ADDRESSES:  Written  comments  shoidd 
be  addressed  to:  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section  (AR- 
18J),  United  States  Environmental 
Protection  Agency,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Sununerhays,  Regulation  Development 
Section,  Air  Programs  Branch  (AR-18J), 
United  States  Environmental  Protection 
Agency,  77  West  Jackson  Boulevard, 
Chicago,  IlUnois  60604,  (312)  88&-6067, 
(summerhays.john@epa  .gov) . 

Dated:  January  31,  2001. 
David  A.  Ullrich, 

Acting  Regional  Administrator,  Region  5. 
[FR  Doc.  01-3282  Filed  2-7-01;  8:45  am] 

BILLING  CODE  SSOO-SO-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  52 

[CC  Docket  No.  99-200;  FCC  00-429] 

Numbering  Resource  Optimization 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  In  this  dociunent  the  Federal 
Communications  Commission  (FCC  or 
Commission)  continues  to  develop, 
adopt  and  implement  a  number  of 
strategies  to  ensure  that  the  numbering 
resources  of  the  North  American 
Numbering  Plan  (NANP)  are  used 
efficiently,  and  that  all  carriers  have  the 
numbering  resources  they  need  to 
compete  in  the  rapidly  expanding 
telecommunications  marketplace. 
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DATES:  Comments  for  the  NPRM  are  due 
February  14,  2001  and  reply  comments 
are  due  March  7,  2001.  Comments  for 
the  proposed  information  collection  are 
due  the  same  date  as  the  conunents  on 
the  NPRM  and  must  be  submitted  by  the 
Office  of  Management  and  Budget 
(OMB)  on  or  before  April  9,  2001. 
ADDRESSES:  Federal  Communications 
Commission,  Secretary,  445  12th  Street, 
SW,  Room  TW-B204F.  Washington,  DC 
20554.  In  addition  to  filing  comments 
with  the  Secretary,  a  copy  of  any 
comments  on  the  proposed  infonnation 
collection  contained  herein  should  be 
submitted  to  Judy  Boley,  Federal 
Communications  Commission,  Room  1- 
C804.  445  12th  Street.  SW,  Washington, 
DC  20554,  or  via  the  Internet  to 
jboley®fcc.gov,  and  to  Edward  C. 
Springer,  OMB  Desk  Officer,  10236 
NEOB,  725— 17th  Street,  NW., 
Washington.  DC  20503  or  via  the 
Internet  to 
Edward.Springer@omb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT:' 

Sanford  Williams,  (202)  418-2320  or 
email  at  swilliaw@fcc.gov  Cheryl 
Callahan  at  (202)  418-2320  or 
ccaUaha@fcc.gov.  For  additional 
information  concerning  the  information 
collection  contained  in  this  doctmient, 
contact  Judy  Boley  at  202-418-0214,  or 
via  the  Internet  at  jboley@fcc.gov. 
SUPPlfMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Second 
Further  Notice  of  Proposed  Rulemaking 


in  CC  Docket  No.  99-200  (Second 
Further  Notice)  that  was  released  with 
the  Second  Report  and  Order,  Order  on 
Reconsideration  in  CC  Docket  No.  96-98 
and  CC  Docket  No.  99-200,  and  Second 
Further  Notice  of  Proposed  Rulemaking 
in  CC  Docket  No.  99-200,  adopted  on 
December  7,  2000,  and  released  on 
December  29,  2000  (For  a  review  of  the 
Federal  Register  summary  for 
Numbering  Resource  Optimization,  First 
Report  and  Order  and  Further  Notice  of 
Proposed  Rulemaking,  15  FCC  Red  7574 
(rel.  March  31,  2000).  see  65  Fed.  Reg. 
37749  (2000)).  The  full  text  of  this 
document  is  available  for  inspection 
and  copying  during  normal  business 
hoxus  in  the  FCC  Reference  Center.  445 
12th  Street,  SW,  Washington.  DC  20554. 
Comments  and  reply  comments  will  be 
available  for  public  inspection  during 
regidar  business  hours  in  the  FCC 
Reference  Center.  The  complete  text 
may  also  be  obtained  through  the  world 
wide  web,  at  http://wwTv.fcc.gov/ 
Bureaus/CommonCarrier/Orders.  or  may 
be  purchased  from  the  Commission's 
copy  contractor,  International 
Transcription  Services,  Inc.,  1231  20th 
Street,  NW,  Washington,  DC  20036. 

Second  Further  Notice  Initial 
Paperwork  Reduction  Analysis 

This  Second  Further  Notice  contains 
a  proposed  information  collection.  As 
part  of  its  continuing  effort  to  reduce 
paperwork  burdens,  we  invite  the 
general  public  and  the  Office  of 


Management  and  Budget  (OMB)  to  take 
this  opportunity  to  comment  on  the 
information  collections  contained  iu  the 
Second  Further  Notice,  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Public  and  agency 
comments  are  due  at  the  same  time  as 
other  comments  on  the  Second  Further 
Notice;  OMB  conunents  are  due  60  days 
after  publication  of  the  Second  Further 
Notice  in  the  Federal  Register. 
Comments  should  address:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Commission, 
including  whether  the  information  shall 
enhance  the  quality,  utility  and  clarity 
of  the  information  collected;  (b)  the 
accuracy  of  the  Commission's  burden 
estimates;  (c)  ways  to  enhance  the 
quality,  utiUty,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
infonnation  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

OMB  Control  Number:  None. 

Title:  Proposed  Reporting 
Requirements  for  Secondary  Market 
Transactions. 

Fonn  Number:  N/A. 

Type  of  Review:  Proposed  new 
collection. 

Respondents:  Business  or  other  for 
profit. 

Estimated  Cost  and  Time  Burden: 


Title 

Numt)er  of 
respondents 

Estimated  time  per  response 

Total  estimated  annual  burden 

Ck)st 

Proposed  Reportng  Requirements  for 

2,500 

Ten  (10)  minutes  per  transaction  at 
5000  transactions  per  year. 

833  txjrden  hours  

$0 

Secondary  MarVet  Transactions. 

Needs  and  Uses:  We  propose  to 
collect  data  that  stems  from  secondary 
market  transactions.  In  particular,  we 
propose  and  seek  comment  on  the  types 
of  reporting  requirements  that  might  be 
necessary  to  ensure  that  secondary 
markets  are  open,  competitive,  and 
effective.  Data  from  such  reporting  will 
permit  us  to  evaluate  the  efficacy  of 
permitting  the  secondary  market  to 
reallocate  numbering  resources.  We 
request  comments  on  the  type  of  data 
and  the  frequency  with  which  they 
should  be  reported.  At  a  minimum,  we 
believe  that  quantities  of  numbers 
involved  in  transactions  should  be 
reported  in  the  numbering  resource 
utilization  and  forecast  (NRUF)  reports 
which  are  required  to  be  filed  by  our 
ciurent  rules  twice  a  year.  We  also 
request  comment  on  whether  we  should 
require  carriers  to  file  information  on 
purchase  or  lease  prices  and  the 


quantities  involved  in  the  transaction. 
Commenters  should  address  whether 
such  reporting  requirements  would 
impose  an  unreasonable  burden  on 
either  carriers  or  the  NANPA.  Finally, 
commenters  should  also  comment  on 
how  numbers  sold  in  the  secondary 
market  should  be  reported  in  the  NRUF 
report. 

Synopsis  of  the  Second  Further  Notice 
of  Proposed  Rulemaking  in  CC  Docket 
No.  99-200 

1.  In  the  Second  Further  Notice,  we 
seek  further  comment  on  service- 
specific  and  technology-specific 
overlays.  We  specifically  seek  comment 
on  the  conditions  imder  which  service- 
specific  and  technology-specific 
overlays  must  be  implemented  in  order 
to  promote  competitive  equity, 
maximize  the  efficient  use  of  numbering 
resources,  and  minimize  customer 


inconvenience.  We  also  seek  conunent 
on  proposals  to  permit  state 
commissions  to  implement  service  or 
technology-specific  overlays  on  a 
phased  in  or  transitional  basis,  subject 
to  certain  conditions.  Comments  should 
address  the  relative  advantages  fit)m  a 
nimibering  resource  optimization 
perspective,  a  competitive  perspective, 
and  a  consumer  convenience 
perspective  of  service  or  technology- 
specific  overlays  as  opposed  to  all- 
services  overlays. 

2.  We  seek  conunent  on  how  the 
perceived  advantages  of  service  or 
technology-specific  overlays  relate  to 
the  specific  conditions  under  which 
they  are  permitted.  We  also  seek 
comment  on  whether  it  is  appropriate  to 
allow  the  creation  of  transitional 
technology-specific  overlays  that 
distinguish  between  carriers  based  on 
whether  or  not  they  have  implemented 
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local  number  portability  (LNP).  We 
tentatively  conclude  that  transitional 
technology-specific  overlays  must  be 
prospective,  and  may  not  include 
mandatory  "take-backs"  (the  taking  back 
of  numbers  from  existing  customers  of 
carriers  assigned  to  the  technology- 
specific  overlay).  We  seek  comment  on 
this  tentative  conclusion.  We  further 
seek  comment  on  whether  geographic 
boimdaries  of  a  transitional  technology- 
specific  overlay  should  conform  to  the 
boimdaries  of  an  existing  area  code,  or 
whether  it  woiUd  be  appropriate  to 
allow  a  transitional  technology-specific 
overlay  that  covers  a  geographic  area 
larger  than  the  area  covered  by  the  pre- 
existing area  code.  We  also  seek 
comment  on  how  transitional  overlays 
should  operate,  and  if  state 
commissions'  implementation  of 
transitional  overlays  should  be 
dependent  on  whether  pooling  has  been 
or  will  be  implemented.  We  seek 
comment  on  the  appropriate  time  for 
transition  from  technology-specific  to 
all-services  overlays.  We  also  seek 
comment  on  whether  and  how  our 
mandatory  ten-digit  dialing  rule  should 
apply  in  the  context  of  transitional 
technology-specific  overlays.  We  seek 
comment  on  whether  UMP-capable 
carriers  should  be  prohibited  from 
taking  numbers  out  of  the  transitional 
overlay  code  prior  to  the  time  that  it  is 
converted  to  an  all-services  overlay. 

3.  We  further  seek  comment  on 
whether  there  should  be  any  limitations 
on  when  states  are  permitted  to 
implement  transitional  technology- 
specific  overlays,  and  whether  we 
should  permit  states  that  wish  to 
designate  transitional  service  or 
technology-specific  area  codes  for 
groups  besides  non-LNP  capable  carriers 
to  do  so.  We  also  seek  conunent  on 
whether  it  would  be  appropriate  for 
states  to  establish  long-term  overlays  for 
certain  services. 

4.  Rate  Center  Issues.  We  seek 
comment  on  the  rate  center  problem, 
particularly  on  what  policies  could  be 
implemented  at  the  federal  level  to 
reduce  the  extent  to  which  the  rate 
center  system  contributes  to  and/or 
accelerates  numbering  resource  exhaust. 
We  recognize  that  rate  center 
consolidation  may  deprive  some  carriers 
of  toll  revenue;  therefore,  we  seek 
conunent  on  ways  of  severing  the 
connection  between  niunber  assignment 
and  call  rating  and  routing.  We  also  seek 
comment  on  past  and  present  rate  center 
consolidation  efforts.  We  further  seek 
comment  on  the  costs  and  benefits  of 
rate  center  consolidation  in  the  100 
largest  MSAs. 

5.  Liability  of  Related  Carriers.  We 
tentatively  conclude  that  carriers 


shoidd,  in  certain  instances,  have 
numbering  resources  withheld  when 
related  carriers  are  subject  to 
withholding  for  failure  to  comply  with 
our  mandatory  reporting  requirements. 
We  seek  conunent  on  how  to  identify 
the  relationships  among  reporting 
carriers,  and  what  geographic 
limitations  should  be  placed  on  those 
relationships  in  determining  liability 
among  related  carriers. 

6.  State  Commissions'  Access  to 
Mandatorily  Reported  Data.  We 
tentatively  conclude  that  states  should 
have  password-protected  access  to 
mandatorily  reported  data  received  by 
the  North  American  Numbering  Plan 
Administrator  (NANPA).  We  seek 
comment  on  whether  password- 
protected  access  is  sufficient  to 
accommodate  states'  requirements  for 
access  to  mandatorily  reported  data. 

7.  Fee  for  Number  Reservations.  In  the 
Second  Report  and  Order,  we  conclude 
that  the  period  for  reserving  numbers 
should  be  a  maximum  of  180  days  with 
no  extensions.  In  the  Second  Further 
Notice,  we  seek  comment  on  whether 
the  reservation  period  should  be 
extended,  or  if  we  should  allow 
unlimited  reservations  of  numbers  on  a 
month  to  month  basis.  Commenters 
should  propose  a  time  period  for  which 
nxmibers  may  be  reserved.  We  also  seek 
comment  on  whether  charging  a  fee  to 
carriers  would  provide  appropriate 
incentives  for  efficient  number  use. 
Commenters  should  state  whether  a  fee 
should  be  charged  for  reserving 
munbers,  who  should  pay  the  fee,  and 
what  amount  the  fee  should  be. 
Commenters  should  also  address  how 
the  fee  revenues  should  be  used  or 
applied,  particularly  if  the  Commission 
imposes  a  fee  on  carriers. 

8.  Enforcement.  We  tentatively 
conclude  that  carriers  that  violate  our 
nimibering  requirements,  or  that  fail  to 
cooperate  with  the  auditor  to  conduct 
either  a  "for  cause"  or  random  audit, 
should  be  denied  numbering  resources 
in  certain  instances.  We  seek  comment 
on  this  tentative  conclusion.  We  seek 
comment  on  how  this  remedy  should  be 
invoked.  We  also  seek  comment  on 
whether  only  the  Commission  should 
direct  the  NANPA  or  the  Pooling 
Administrator  to  withhold  numbering 
resources. 

9.  State  Commissions'  Authority  To 
Conduct  "For  Cause"  and  Random 
Audits.  We  further  seek  comment  on 
whether  state  commissions  should  be 
given  independent  authority  to  conduct 
"for  cause"  and  random  audits  in  lieu 
of  or  in  addition  to  the  national  audit 
program  established  in  the  Second 
Report  and  Order,  and  what  parameters 
should  apply  to  any  such  authority.  In 


particular,  conunenters  should  address 
concerns  about  state  commissions 
employing  different  standards  in 
performing  "for  cause"  and  random 
audits  that  might  force  carriers 
operating  in  multiple  states  to  comply 
with  different  demands.  In  seeking 
comment  on  this  issue,  we  do  not 
address  state  conunissions'  authority  to 
perform  audits  under  state  law. 

10.  Developing  Market-Based 
Approaches  for  Optimizing  Numbering 
Resources.  In  the  Second  Further 
Notice,  we  provide  detailed  information 
on  the  form  that  market-based 
mechanisms  might  take,  and  request 
that  commenters  propose  specific 
market-based  number  allocation 
mechanisms.  We  seek  comment  on 
whether  the  Commission  has  the 
requisite  authority  to  implement  the 
proposals  contained  in  the  Second 
Further  Notice,  as  well  as  any  proposed 
by  commenters.  U  such  authority  is 
lacking,  we  request  that  commenters 
address  what  authority  would  be 
necessary.  Commenters  should  address 
the  scope  of  the  Commission's  plenary 
authority  over  numbering  resource 
allocation  in  the  United  States  pursuant 
to  section  251(e).  Commenters  should 
also  address  statutory  provisions 
pertaining  to  the  Commission's 
authority  to  collect  funds  from  carriers, 
as  well  as  the  statutory  requirements  on 
how  such  funds  should  be  expended. 

11.  We  also  seek  comment  on  whether 
our  authority  under  section  254  enables 
us  to  implement  a  market-based  number 
allocation  system  as  a  means  for  funding 
universal  services.  We  further  seek 
comment  on  how  the  Commission  could 
structure  an  efficient  market-based 
allocation  system  that  would  work 
within  the  constraints  of  existing 
statutory  authority.  We  also  seek 
comment  on  how  to  structure  a 
numbering  resources  market  mechanism 
that  treats  all  users  of  numbering 
resources  and  their  customers  in  an 
equitable  manner. 

12.  We  tentatively  conclude  that  any 
market-based  allocation  system  for 
numbering  resources  that  we  consider 
should  include  both  primary'  and 
secondary  markets  for  numbering 
resources.  We  seek  comment  on 
whether  the  most  direct  approach  for 
implementing  a  primary  market,  an 
auction,  should  be  implemented,  and 
whether  it  is  cost  effective.  We  also  seek 
comment  on  whether  the  NANPA  or  the 
national  thousands-block  pooling 
administrator  would  be  in  the  best 
position  to  conduct  such  auctions,  and 
how  an  auction  methodology  should  be 
designed.  We  further  seek  comment  on 
how  the  supply  of  numbers  to  be 
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auctioned  in  each  geographic  area 
would  be  determined. 

13.  We  also  seek  conunent  on  whether 
prices  for  numbers  in  the  primary 
market  should  be  structured  as  a  one- 
time charge,  a  reciuring  charge,  or  a 
combination  of  flat  non-recurring  and 
recxuring  charges,  and  on  the  feasibility 
of  auctions  under  these  scenarios.  We 
tentatively  conclude  that  it  would  be 
preferable  for  carriers  to  pay  for  all  of 
the  resources  that  they  hold,  and  we 
seek  conunent  on  this  tentative 
conclusion. 

14.  We  also  seek  comment  on  whether 
there  will  be  a  continuing  need  to  retain 
existing  administrative  measures  for 
allocating  numbers  in  conjiuiction  with 
the  implementation  of  a  market-based 
approach.  We  seek  conunent  on  the 
appropriate  geographic  scope  of 
secondary  markets,  including  areas 
where  there  is  only  one  or  no 
competitive  LEC.  We  seek  conunent  on 
the  extent  to  which  the  Commission 
should  regulate  transactions  in  the 
secondary  market,  and  whether  we 
should  determine  how  the  market  is 
organized. 

15.  We  also  seek  comment  on  the 
types  of  reporting  requirements  that 
might  be  necessary  to  ensure  that 
secondary  markets  are  open, 
competitive,  and  effective.  We  seek 
comment  on  whether  implementation  of 
a  market-based  allocation  system  should 
be  delayed  imtil  covered  CMRS  carriers 
are  required  to  become  LNP-capable, 
and  whether  we  should  limit 
implementation  to  areas  where  LNP  has 
been  deployed.  We  also  seek  comment 
on  whether  primary  and  secondary 
markets  should  be  implemented 
simiUtaneously. 

16.  Recovery  of  Pooling  Shared 
Industry  and  Direct  Carrier-Specific 
Costs.  We  seek  comment  and  cost 
studies  that  quantify  shared  industry 
and  direct  carrier-specific  costs  of 
thousands-block  number  pooling.  Cost 
studies  should  take  into  account  the 
cost  savings  associated  with  thousands- 
block  number  pooling  in  comparison  to 
the  current  numbering  practices  that 
result  in  more  frequent  area  code 
changes. 

17.  Thousands-Block  Number  Pooling 
for  Non-LNP  Capable  Carriers.  Under 
the  Commission's  current  rules,  certain 
carriers  are  exempt  from  pooling 
requirements,  e.g.,  carriers  outside  the 
100  largest  MS  As  that  have  not  received 
a  request  to  deploy  LNP  firom  a 
competing  carrier,  and  paging  carriers. 
We  seek  comment  about  whether  it 
would  be  appropriate  to  extend  pooling 
requirements  to  these  carriers.  We  seek 
comment  on  the  extent  to  which  these 
carriers'  participation  in  thousands- 


block  number  pooling  helps  to  avoid 
premature  exhaust  of  niunbering 
resources  at  the  10,000  number  block 
level  (iNfXXs)  and  extends  the  life  of  the 
NANP.  We  also  seek  comment  on  the 
specific  types  of  implementation  costs 
that  woiUd  be  imposed,  and  the 
magnitude  of  these  costs.  We  seek 
comment  on  whether  the  incremental 
number  optimization  benefits  of 
requiring  these  carriers  to  participate  in 
pooling  outweigh  the  associated  costs. 
We  also  seek  comment  on  the  benefits 
of  thousands-block  number  pooling  for 
competing  carriers  that  need  initial 
niunbering  resources  in  each  rate  center 
for  the  purpose  of  establishing  their 
"footprints." 

18.  We  further  seek  comment  on 
whether  we  should  limit  any  additional 
pooling  requirements  to  certain  classes 
of  carriers,  and  if  so,  what  exemptions 
should  be  made.  In  addition,  if  we  were 
to  impose  pooling  requirements  on 
carriers  irrespective  of  their  LNP  status, 
we  seek  comment  on  whether  rural 
carriers  should  be  exempt  from  any 
such  requirements. 

19.  Waiver  of  Growth  Numbering 
Resource  Requirements.  We  recognize 
the  possibility  that  certain  conditions 
may  prevent  carriers  from  meeting  their 
rate  center-based  utilization  threshold 
when  they  actually  need  additional 
numbers.  We  therefore  seek  comment 
on  the  need  to  establish  a  "safety  valve" 
apart  from  the  general  waiver  process  to 
allow  carriers  £hat  do  not  meet  the 
utilization  threshold  in  a  given  rate 
center  to  obtain  additional  numbering 
resources.  We  seek  data  on  the  extent  to 
which  this  problem  exists,  and  we  seek 
comment  on  possible  solutions.  We  also 
seek  comment  on  whether  the  NANPA 
or  state  commissions  should  be  given 
the  authority  to  decide  on  requests  for 
waiver  of  the  utilization  threshold 
requirement  in  certain  narrowly  defined 
instances.  Proposals  to  adopt  a  "safety 
valve"  should  include  specific  criteria 
for  determining  when  a  waiver  is 
warranted.  We  further  seek  comment  on 
how  any  proposed  "safety  valve"  would 
be  consistent  with  other  niunbering 
optimization  measures. 

Initial  Regulatory  Flexibility  Analysis 

20.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA),  the  Commission 
has  prepared  this  present  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
of  the  possible  significant  economic 
impact  on  small  entities  by  the  policies 
and  rules  proposed  in  Second  Further 
Notice.  See  5  U.S.C.  603.  Written  public 
comments  are  requested  on  this  IRFA. 
Comments  must  be  identified  as 
responses  to  the  IRFA  and  must  be  filed 
by  the  deadlines  for  comments  on  the 


Second  Further  Notice.  The  Commission 
will  s6nd  a  copy  of  the  Second  Further 
Notice,  including  this  IRFA,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  (SBA).  See  5 
U.S.C.  603(a). 

A.  Need  for,  and  Objectives  of ,  the 
Proposed  Rules 

21.  In  the  Communications  Act  of 
1934,  as  amended  by  the 
Telecommunications  Act  of  1996, 
Congress  gave  the  Commission  plenary 
jurisdiction  over  the  NANP  within  the 
United  States.  47  U.S.C.  251(e)(1).  In 
discharging  our  authority  over 
numbering  resources,  we  seek  to 
balance  two  competing  goals.  First,  we 
must  ensure  that  carriers  have  the 
numbering  resources  that  they  need  to 
compete  and  bring  new  and  innovative 
services  to  the  consumer  marketplace. 
Second,  we  must  ensure  that,  to  the 
extent  possible,  numbering  resources 
are  used  efficiently.  Inefficient  use  of 
numbering  resources  speeds  the  exhaust 
of  area  codes,  imposing  on  carriers  and 
consumers  alike  the  burdens  and  costs 
of  implementing  new  area  codes.  It  also 
shortens  the  life  of  the  NANP  as  a 
whole. 

B.  Legal  Basis 

22.  The  proposed  action  is  authorized 
under  Sections  1,  3,  4,  201-205,  251  of 
the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151, 153,  154,  201- 
205,  and  251. 

C.  Description  and  Estimate  of  the 
Number  of  Small  Entities  To  Which  the 
Proposed  Rules  Will  Apply 

23.  The  RFA  directs  agencies  to 
provide  a  description  of,  and,  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  may  be  affected  by 
the  proposed  rules,  if  adopted.  5  U.S.C. 
603(b)(3).  The  RFA  defines  the  term 
"small  entity"  as  having  the  same 
meaning  as  the  terms  "small  business," 
"small  organization,"  and  "small 
governmental  jurisdiction."  5  U.S.C. 
601(6).  The  term  "small  business"  has 
the  same  meaning  as  the  term  "small 
business  concern"  under  the  Small 
Business  Act,  unless  the  Commission 
has  developed  one  or  more  definitions 
that  are  appropriate  for  its  activities.  5 
U.S.C.  601(3).  Under  the  Small  Business 
Act,  a  "small  business  concern"  is  one 
which:  (1)  is  independently  owned  and 
operated;  (2)  is  hot  dominant  in  its  field 
of  operation;  and  (3)  satisfies  any 
additional  criteria  established  by  the 
SBA.  15  U.S.C.  632. 

24.  The  most  reliable  source  of 
information  regarding  the  total  numbers 
of  certain  common  carrier  and  related 
providers  nationwide,  as  well  as  the 
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number  of  commercial  wireless  entities, 
appears  to  be  data  the  Commission 
publishes  in  its  Trends  in  Telephone 
Service  report  and  the  data  in  its  Carrier 
Locator:  Interstate  Service  Providers 
Report.  However,  in  a  recent  news 
release,  the  Commission  indicated  that 
there  are  4,144  interstate  carriers.  These 
carriers  include,  inter  alia,  local 
exchange  carriers,  wireline  carriers  and 
service  providers,  interexchange 
carriers,  competitive  access  providers, 
operator  service  providers,  pay 
telephone  operators,  providers  of 
telephone  service,  providers  of 
telephone  exchange  service,  and 
resellers. 

25.  We  have  included  small 
incumbent  local  exchange  carriers ' 
(LECs)  in  this  present  RFA  analysis.  As 
noted  above,  a  "small  business"  under 
the  RFA  is  one  that,  inter  alia,  meets  the 
pertinent  small  business  size  standard 
[e.g.,  a  telephone  communications 
business  having  1 ,500  or  fewer 
employees),  and  "is  not  dominant  in  its 
field  of  operation."  5  U.S.C.  601(3).  The 
SBA's  Office  of  Advocacy  contends  that, 
for  RFA  purposes,  small  incumbent 
LECs  are  not  dominant  in  their  field  of 
operation  because  any  such  dominance 
is  not  "national"  in  scope.  We  have 
therefore  included  small  incumbent 
LECs  in  this  RFA  analysis,  although  we 
emphasize  that  this  RFA  action  has  no 
effect  on  Commission  analyses  and 
determinations  in  other,  non-RFA 
contexts. 

26.  Total  Number  of  Telephone 
Companies  Affected.  The  U.S.  Bureau  of 
the  Census  (Census  Bureau)  reports  that, 
at  the  end  of  1992,  there  were  3,497 
firms  engaged  in  providing  telephone 
services,  as  defined  therein,  for  at  least 
one  year.  This  number  contains  a 
variety  of  different  categories  of  carriers, 
including  local  exchange  carriers, 
interexchange  carriers,  competitive 
access  providers,  cellular  carriers, 
mobile  service  carriers,  operator  service 
providers,  pay  telephone  operators, 
covered  specialized  mobile  radio 
providers,  and  resellers.  It  seems  certain 
that  some  of  these  3,497  telephone 
service  firms  may  not  qualify  as  small 
entities  or  small  incumbent  LECs 
because  they  are  not  "independently 
owned  and  operated."  See  generally  15 
U.S.C.  632(a)(1).  For  example,  a 
personal  communications  system 
provider  that  is  affiliated  with  an 
interexchange  carrier  having  more  than 
1,500  employees  would  not  meet  the 
definition  of  a  small  business.  It  is 
reasonable  to  conclude  that  fewer  than 
3,497  telephone  service  firms  are  small 
entity  telephone  service  firms  or  small 
incumbent  LECs  that  may  be  affected  by 
the  proposed  regulations. 


D.  Steps  Taken  to  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

27.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  follovkdng  four  alternatives  (among 
others):  (1)  the  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities;  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reportLog  requirements 
under  the  rule  for  small  entities;  (3)  the 
use  of  performance,  rather  than  design, 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities.  5  U.S.C.  603(c). 

28.  Service-Specific  and  Technology- 
Specific  Overlays.  Due  to  the  numbering 
crisis,  we  are  reconsidering  our 
prohibition  against  using  service- 
specific  and  technology-specific 
overlays  as  methods  for  area  code  relief. 
We  seek  comment,  especially  from 
small  entities,  on  when  and  if  these 
overlays  should  occur  and  if  so,  the 
conditions  under  which  service-specific 
and  technology-specific  overlays  should 
be  implemented  in  order  to  promote 
competitive  equity,  maximize  the 
efficient  use  of  numbering  resources, 
and  minimize  customer  inconvenience. 
In  determining  appropriate  conditions 
for  implementing  these  overlays,  we 
will  examine  how  such  conditions 
would  impact  small  businesses. 

29.  The  Rate  Center  Problem.  In  this 
Second  Further  Notice  we  seek 
comment  on  rate  center  consolidation. 
Such  consolidation  efforts  should 
significantly  impact  numbering 
resources  by  providing  small  and  large 
businesses  with  access  to  more 
numbers.  In  responding  to  this  issue, 
commenters  should  also  consider 
alternatives  to  rate  center  consolidation, 
such  as  extending  local  calling  areas. 

30.  Fee  for  Number  Reservations.  We 
encourage  comments  regarding  any 
unique  small  business  needs  related  to 
the  reservation  of  numbers,  and  the 
disproportionate  impact,  if  any,  of  fees 
on  small  businesses. 

31.  Audit  Compliance  and 
Enforcement.  We  tentatively  conclude 
that,  at  a  minimum,  carriers  that  fail  to 
cooperate  with  the  auditor  should  be 
denied  numbering  resources.  The 
imposition  of  penalties  would 
encourage  both  large  and  small  carriers 
to  comply  with  auditors'  requests. 

32.  State  Authority  to  Perform  Audits. 
In  addition  to  maintaining  a  national 
audit  program,  we  seek  comment  on 
whether  state  commissions,  given  their 


extensive  involvement  in  numbering 
issues,  should  be  permitted  to  conduct 
independenUy  "for  cause"  and  random 
audits  of  carrier  data.  Small  businesses 
should  comment,  in  particular,  on 
whether  the  potential  existence  of 
differing  state  audit  standards  would  be 
a  significant  cost  burden  for  them. 

33.  Market  for  Numbering  Resources. 
Proper  implementation  of  a  market- 
based  number  allocation  system  should 
encourage  the  efficient  use  of 
numbering  resources  by  carriers  as  well 
as  be  competitively  neutral,  especially 
towards  small  businesses.  The  system's 
benefits  (i.e.,  more  efficient  use  of      , 
numbOTs)  should  outweigh  carriers' 
concerns  over  costs.  We  believe  that 
alternatives  to  this  system  (i.e., 
allocating  numbers  for  fr-ee)  do  not 
promote  the  efficient  use  of  numbers  as 
effectively.  Commenters  are  encouraged 
to  propose  ways  to  implement  such  a 
system  so  as  to  minimize  any 
unfavorable  impact  on  small  entities. 

34.  Recovery  of  Pooling  Shared 
Industry  and  Direct  Carrier  Specific 
Costs.  We  determined  in  this  Second 
Further  Notice  that  we  still  do  not 
possess  sufficient  cost  data  to  establish 
a  cost  recovery  mechanism  at  this  time. 
Cost  studies  from  commenters 
quantifying  shared  industry  and  direct 
carrier-specific  costs  of  thousands-block 
number  pooling  should  assist  us  in 
ascertaining  an  appropriate  cost 
recovery  mechanism  for  small  carriers. 

35.  Mandating  LNP  Capability  for 
Thousands-Block  Number  Pooling.  We 
seek  comment  on  whether  we  should 
require  carriers  to  become  LNP  capable 
for  the  purpose  of  participating  in 
thousands-block  number  pooling.  In  the 
alternative,  we  seek  comment  on 
whether  carriers  can  utilize  other 
network  architecture  to  increase 
participation  in  thousands-block 
number  pooling,  or  at  least  central  office 
code  sharing,  without  having  fully 
deployed  LNP.  In  examining 
alternatives  to  improve  the  efficient  use 
of  numbering  resources,  we  request 
comments  from  all  carriers,  but 
especially  small  businesses  that  may 
become  disadvantaged  by  a  requirement 
to  become  LNP-capable. 

36.  Waiver  of  Growth  Numbering 
Resource  Requirement.  CurrenUy, 
carriers  may  obtain  a  waiver  of  growth 
numbering  resource  requirements  by 
demonstrating  their  need  for  additional 
numbering  resources.  Commenters  are 
encouraged  to  provide  data 
demonstrating  small  business'  need  for 
a  "safety  valve"  mechanism  (when  they 
fail  to  meet  the  utilization  threshold  in 
a  given  rate  center)  as  well  as  specific 
criteria  for  granting  a  waiver  that  would 
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impose  a  minimal  biirden  on  small 
entities. 

E.  Federal  Rules  That  May  Duplicate, 
Overlap,  or  Conflict  With  the  Proposed 
Rules 

37.  None. 
Ordering  Clauses 

38.  Pursuant  to  Sections  1,  3.  4,  201- 
205,  251  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  151, 153, 
154,  201-205,  and  251,  this  Second 
Further  Notice  of  Proposed  Rulemaking 
is  hereby  Adopted. 

39.  The  Commission's  Consimier 
Information  Bureau,  Reference 
Information  Center,  Shall  Send  a  copy 
of  this  Second  Report  and  Order  and 
Second  Further  Notice  of  Proposed 
Rulemaking,  including  the  Initial  and 
Final  Regulatory  Flexibihty  Analyses,  to 
the  Chief  Counsel  for  Advocacy  of  Small 
Business  Administration. 

List  of  Subjects 

Communications  common  carriers, 
Telecommunications,  Telephone. 

Federal  Communications  Ck>mmission. 
Magalie  Roman  Salas, 
Secretary. 

[FR  Doc.  01-3173  Filed  2-7-01;  8:45  am] 
■HUNG  CODE  6712-01-P 


DEPARTMENT  OF  THE  INTERIOR 
Rsh  and  Wildlife  Service 
50  CFR  Part  17 

RIN  101&-AH33 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Designation  of 
Critical  Habitat  for  the  Appalachian 
Elktoe 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Proposed  nde. 

summary:  We,  the  Fish  and  Wildlife 
Service  (Service),  propose  to  designate 
critical  habitat  for  the  Appalachian 
elktoe  (Alasmidonta  raveneliana)  under 
the  Endangered  Species  Act  of  1973,  as 
amended  (Act).  The  areas  proposed  for 
critical  habitat  designation  include 
approximately  231.1  kilometers  (km) 
(144.3  river  miles  (rm))  of  various 
segments  of  rivers  in  Tennessee  and 
North  Carolina. 

If  this  proposal  is  made  ^al,  section 
7(a)(2)  of  the  Act  requires  diat  Federal 
agencies  ensure  that  actions  they  fund, 
permit,  or  carry  out  are  not  likely  to 
result  in  the  destruction  or  adverse 
modification  of  critical  habitat.  The 


regiilatory  effect  of  the  critical  habitat 
designation  does  not  extend  beyond 
those  activities  funded,  permitted,  or 
carried  out  by  Federal  agencies.  State  or 
private  actions,  with  no  Federal 
involvement,  are  not  affected. 

Section  4  of  the  Act  requires  us  to 
consider  the  economic  and  other 
relevant  impacts  of  specifying  any 
particular  area  as  critical  habitat.  We 
solicit  data  and  comments  from  the 
public  on  all  aspects  of  this  proposal, 
including  data  on  the  economic  and 
other  impacts  of  the  designation.  We 
may  revise  this  proposal  to  incorporate 
or  address  comments  and  other 
information  received  during  the 
comment  period. 

DATES:  We  will  consider  comments 
received  by  April  9,  2001.  Requests  for 
pubhc  hearings  must  be  received,  in 
writing,  at  the  address  shown  in  the 
ADDRESSES  section  by  March  26,  2001. 
ADDRESSES:  If  you  wish  to  comment, 
you  may  submit  your  comments  by  any 
one  of  several  methods: 

1.  You  may  submit  written  comments 
and  information  to  the  State  Supervisor, 
Asheville  Field  Office,  U.S.  Fish  and 
Wildlife  Service,  160  Zillicoa  Street, 
Asheville,  North  Carolina  28801. 

2.  You  may  hand-deliver  written 
comments  to  our  Asheville  Field  Office, 
at  the  above  address,  or  fax  your 
comments  to  828/258-5330. 

3.  You  may  send  comments  by 
electronic  mail  (e-mail)  to 
john_fridell@fws.gov.  For  directions  on 
how  to  submit  electronic  filing  of 
comments,  see  the  "Public  Comments 
Solicited"  section. 

Comments  and  materials  received,  as 
well  as  supporting  dociimentation  used 
in  the  preparation  of  this  proposed  rule, 
will  be  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
A.  Fridell,  Fish  and  Wildlife  Biologist, 
(828)258-3939. 
SUPPt.EMENTARY  INFORMATION: 

Background 

The  Appalachian  elktoe  {Alasmidonta 
raveneliana)  is  a  freshwater  mussel  that 
has  a  thin,  kidney-shaped  shell, 
reaching  up  to  about  10  centimeters  (4 
inches)  (J.A.  Fridell,  pers.  observation 
1999).  Juveniles  generaUy  have  a 
yellowish-brown  periostraciun  (outer 
shell  surface),  while  the  periostraciun  of 
the  adults  is  usually  dark  brown  to 
greenish-black  in  color.  Although  rays 
are  prominent  on  some  shells, 
particularly  in  the  posterior  portion  of 
the  shell,  many  individuals  have  only 
obscure  greenish  rays.  The  shell  nacre 
(inside  shell  siuface)  is  shiny,  often 


white  to  bluish-white,  changing  to  a 
salmon,  pinkish,  or  brownish  color  in 
the  central  and  beak  cavity  portions  of 
the  shell;  some  specimens  may  be 
marked  with  irregular  brownish 
blotches  (adapted  from  Clarke  1981). 
Clarke  (1981)  contains  a  detailed 
description  of  the  species'  shell,  with 
illustrations;  Ortmann  (1921)  discussed 
soft  parts. 

Distribution,  Habitat,  and  Life  History 

The  Appalachian  elktoe  is  known 
only  from  the  mountain  streams  of 
western  North  Carolina  and  eastern 
Teimessee.  Although  the  complete 
historical  range  of  the  Appalachian 
elktoe  is  imknown,  available 
information  suggests  that  the  species 
once  lived  in  the  majority  of  the  rivers 
and  larger  creeks  of  the  upper 
Tennessee  River  system  in  North 
Carolina.  In  Tennessee,  the  species  is 
known  only  from  its  present  range  in 
the  main  stem  of  the  Nolichucky  River. 

Currently,  the  Appalachian  elktoe  has 
a  very  fragmented,  relict  distribution. 
The  species  still  survives  in  scattered 
pockets  of  suitable  habitat  in  portions  of 
the  Little  Tennessee  River  system. 
Pigeon  River  system,  the  Little  River  in 
North  Carolina,  and  the  Nolichucky 
River  system  in  North  Carolina  and 
Teimessee.  In  the  Little  Teimessee  River 
system  in  North  Carolina,  populations 
survive  in  the  reach  of  the  main  stem  of 
the  Little  Tennessee  River,  between  the 
city  of  Franklin  and  Fontana  Reservoir, 
in  Swain  and  Macon  Counties  (Service 
1994,  1996;  McGrath  1999;  J.A.  Fridell, 
pers.  observation  2000),  and  in  scattered 
reaches  of  the  main  stem  of  the 
Tuckasegee  River  in  Jackson  and  Swain 
Counties  (M.  Cantrell,  Service,  pers. 
comm.  1996;  J.A.  Fridell,  pers. 
observation  1996, 1997;  McGrath  1998), 
from  below  the  town  of  Cullowhee 
downstream  to  Bryson  City.  A  single 
live  individual  and  one  shell  have  also 
been  recently  recorded  from  the  Cheoah 
River,  below  Santeetlah  Lake,  in 
Graham  County  (W.  Pennington. 
Pennington  and  Associates,  Inc., 
Knoxville,  Tennessee,  pers.  comm. 
2000). 

In  the  Pigeon  River  system  in  North 
Carolina,  a  small  population  of  the 
Appalachian  elktoe  occurs  in  small 
scattered  sites  in  the  West  Fork  Pigeon 
River  and  in  the  main  stem  of  the 
Pigeon  River,  above  Canton,  in 
Hajrwood  County  (J.A.  Fridell,  pers. 
observation  1999;  McGrath  1998).  The 
Little  River  (upper  French  Broad  River 
system)  population  of  the  species,  in 
Transylvania  County,  North  Carolina 
(J.A.  Fridell,  pers.  observation  2000;  C. 
McGrath.  North  Carolina  Wildlife 
Resouirces  Commission  (NCWRC),  pers. 
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comm.  2000),  is  restricted  to  small 
scattered  pockets  of  suitable  habitat 
downstream  of  Cascade  Lake. 

In  the  NoUchucky  River  system,  the 

ppalachian  elktoe  siuvives  in  a  few 
scattered  areas  of  suitable  habitat  in  the 
Toe  River,  Yancey  and  Mitchell 
Counties,  North  Carolina  (Service  1994, 
1996;  McGrath  1996, 1999);  Cane  River, 
Yancey  Coimty,  North  CaroUna  (Service 
1994, 1996;  McGrath  1997);  and  the 
main  stem  of  the  Nolichucky  River, 
Yancey  and  Mitchell  Counties,  North 
Carolina,  extending  downstream  to  the 
vicinity  of  Erwin  in  Unicoi  Coimty, 
Tennessee  (Service  1994, 1996).  Two 
individuals  have  also  recently  been 
found  in  the  North  Toe  River,  Yancey 
and  Mitchell  Counties,  North  Carolina, 
below  the  confluence  of  Crabtree  Creek 
(McGrath  1999),  and  15  live  individuals, 
with  no  more  than  2  to  3  at  each  site 
(J.A.  Fridell,  pers.  observation  1998, 
2000)  and  one  shell  (S.  Fraley, 
Teimessee  Valley  Authority,  Norris, 
Tennessee,  pers.  comm.  1999)  have  been 
recorded  from  the  South  Toe  River, 
Yancey  Coimty,  North  Carolina.  The 
majority  of  the  surviving  occurrences  of 
the  Appalachian  elktoe  appear  to  be 
small  to  extremely  small  and  restricted 
to  scattered  pockets  of  suitable  habitat. 

Historically,  the  species  has  been 
recorded  from  Tulula  Creek  (Tennessee 
River  drainage),  the  main  stem  of  the 
French  Broad  River,  and  the  Swannanoa 
River  (French  Broad  River  system) 
(Clarke  1981),  but  has  apparently  been 
eliminated  from  these  streams  (Service 
1994, 1996).  There  is  also  a  historical 
record  of  the  Appalachian  elktoe  from 
the  North  Fork  Holston  River  in 
Tennessee  (S.  S.  Haldeman  collection); 
however,  this  record  is  believed  to 
represent  a  mislabeled  locality  (Gordon 
1991).  If  the  historical  record  for  the 
species  in  the  North  Fork  Holston  River 
was  a  good  record,  the  species  has 
apparently  been  eliminated  from  this 
river  as  well. 

We  know  very  little  about  the  life 
history  and  microhabitat  requirements 
of  the  Appalachian  elktoe.  The  species 
has  been  reported  from  relatively 
shallow,  medium-sized  creeks  and 
rivers  with  cool,  clean,  well-oxygenated, 
moderate-to  fast-flowing  water.  The 
species  is  most  often  found  in  riffles, 
runs,  and  shallow  flowing  pools  with 
stable,  relatively  silt-free,  coarse  sand 
and  gravel  substrate  associated  with 
cobble,  boulders,  and/or  bedrock. 
Stability  of  the  substrate  appears  to  be 
critical  to  the  Appalachian  elktoe,  and 
the  species  is  seldom  found  in  stream 
reaches  vnth  accumulations  of  silt  or 
shifting  sand,  gravel,  or  cobble. 
Individuals  that  have  been  encountered 
in  these  areas  are  believed  to  have  been 


scoured  out  of  upstream  areas  during 
periods  of  heavy  rain,  and  have  not  been 
found  on  subsequent  surveys  (C. 
McGrath,  pers.  comm.  1996;  J.A.  Fridell, 
pers.  observation  1995,  1996,  1999). 
Like  other  freshwater  mussels,  the 
Appalachian  elktoe  feeds  by  filtering 
food  particles  from  the  water  column. 
The  specific  food  habits  of  the  species 
are  unknovim,  but  other  freshwater 
mussels  have  been  documented  to  feed 
on  detritus,  diatoms,  phytoplankton, 
and  zooplankton  (Churchill  and  Lewis 
1924).  Tlie  reproductive  cycle  of  the 
Appalachian  elktoe  is  similar  to  that  of 
other  native  freshwater  mussels.  Males 
release  sperm  into  the  water  column; 
the  sperm  are  then  taken  in  by  the 
females  through  their  siphons  during 
feeding  and  respiration.  The  females 
retain  the  fertilized  eggs  in  their  gills 
until  the  larvae  (glochidia)  fully 
develop.  The  mussel  glochidia  are 
released  into  the  water,  and  within  a 
few  days  they  must  attach  to  the 
appropriate  species  of  fish,  which  they 
then  parasitize  for  a  short  time  while 
they  develop  into  juvenile  mussels. 
They  then  detach  from  their  fish  host 
and  sink  to  the  stream  bottom  where 
they  continue  to  develop,  provided  they 
land  in  a  suitable  substrate  with  the 
correct  water  conditions.  Personnel  with 
the  Teimessee  Technological  University 
at  Cookeville,  Teimessee,  identified  the 
banded  sculpin  (Cottus  carolinae)  as  a 
host  species  for  glochidia  of  the 
Appalachian  elktoe  (M.  Gordon, 
Termessee  Technological  University, 
pers.  comm.  1993).  The  Environmental 
Protection  Agency's  (EPA)  Science  and 
Ecosystem  Support  Division's  Aquatic 
Lab  in  Athens,  Georgia,  documented  the 
mottled  sculpin  [Cottus  bairdi),  a 
species  more  common  within  the 
majority  of  the  range  of  the  Appalachian 
elktoe  than  the  banded  sculpin,  as  a 
suitable  host  for  Appalachian  elktoe  (A. 
Keller,  EPA,  Athens,  Georgia,  pers. 
comm.  1999).  The  Ufe  span  and  many 
other  aspects  of  the  mussel's  life  history 
are  currently  unknown. 

Reasons  for  Decline  and  Threats  to 
Surviving  Populations 

Available  information  indicates  that 
several  factors  adversely  affect  water 
and  habitat  quality  of  our  creeks  and 
rivers  and  have  contributed  to  the 
decline  and  loss  of  populations  of  the 
Appalachian  elktoe  and  threaten  the 
remaining  populations.  These  factors 
include  pollutants  in  wastewater 
discharges  (sewage  treatment  plants  and 
industrial  discharges);  habitat  loss  and 
alteration  associated  with 
impoundments,  channelization,  and 
dredging  operations;  and  the  run-off  of 
silt,  fertilizers,  pesticides,  and  other 


pollutants  from  poorly  implemented 
land-use  activities  (Service  1994,  1996). 

Freshwater  mussels,  especially  in 
their  early  life  stages,  are  extremely 
sensitive  to  many  pollutants  (chlorine, 
ammonia,  heavy  metals,  high 
concentrations  of  nutrients,  etc.) 
commonly  found  in  municipal  and 
industrial  wastewater  effluents  (Havlik 
and  Marking  1987,  Goudreau  et  al. 
1988,  Keller  and  Zam  1991).  In  the  early 
1900s,  Ortmann  (1909)  noted  that  the 
disappearance  of  mussels  is  one  of  the 
first  and  most  reliable  indicators  of 
stream  pollution. 

Activities  such  as  impoundments, 
channelization  projects,  and  in-stream 
dredging  operations  eliminate  mussel 
habitat.  These  activities  can  also  alter 
the  quality  and  stability  of  the 
remaining  stream  reaches  by  affecting 
the  flow  regimes,  water  velocities,  and 
water  temperature  and  chemistry. 

Agriculture  (both  crop  and  Uvestock) 
and  forestry  operations,  mining 
activities,  highway  and  road 
construction,  residential  and  industrial 
developments,  and  other  construction 
and  land-clearing  activities  that  do  not 
adequately  control  soil  erosion  and 
storm-water  run-off  contribute  excessive 
amounts  of  silt,  pesticides,  fertilizers, 
heavy  metals,  and  other  pollutants. 
These  pollutants  suffocate  and  poison 
freshwater  mussels.  The  run-off  of  storm 
water  from  cleared  areas,  roads, 
rooftops,  parking  lots,  and  other 
developed  areas,  which  is  often  ditched 
or  piped  directly  into  streams,  not  only 
results  in  stream  pollution  but  also 
results  in  increased  water  volume  and 
velocity  during  heavy  rains.  The  high 
volume  and  velocity  cause  channel  and 
stream-bank  scouring  that  leads  to  the 
degradation  and  elimination  of  mussel 
habitat.  Construction  and  land-clearing 
operations  are  particularly  detrimental 
when  they  result  in  the  alteration  of 
flood  plains  or  the  removal  of  forested 
stream  buffers  that  ordinarily  would 
help  maintain  water  quality  and  the 
stability  of  stream  banks  emd  ch^inels 
by  absorbing,  filtering,  and  slowly 
releasing  rainwater.  When  storm  water 
run-off  increases  fitim  land-clearing 
activities,  less  water  is  absorbed  to 
recharge  ground  water  levels.  Therefore, 
flows  during  dry  months  can  decrease 
and  adversely  affect  mussels  and  other 
aquatic  organisms. 

Previous  Federal  Actions 

We  recognized  the  Appalachian 
elktoe  in  the  May  22,  1984,  Animal 
Notice  of  Review  published  in  the 
Federal  Register  (49  FR  21675)  and 
again  in  the  January  6, 1989,  Animal 
Notice  of  Review  (54  FR  579)  as  a 
species  under  review  for  potential 
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addition  to  the  Federal  List  of 
Endangered  and  Threatened  Wildlife 
and  Plants.  We  designated  the 
Appalachian  elktoe  as  a  category  2 
candidate  for  Federal  Usting  on  these 
candidate  lists.  We  no  longer  maintain 
a  Ust  of  category  2  candidate  species.  At 
that  time,  category  2  represented  those 
species  for  which  we  had  some 
information  indicating  that  the  taxa  may 
be  under  threat,  but  sufficient 
information  was  lacking  to  determine  if 
they  warranted  Federal  listing  and  to 
prepare  a  proposed  rule.  Subsequently, 
surveys  of  historiced  and  potential 
Appalachian  elktoe  habitat  were 
conducted  and  revealed  that  the  species 
had  undergone  a  signiflcant  decline 
throughout  its  historical  range  and  that 
the  remaining  occurrences  were 
threatened  by  many  of  the  same  factors 
that  are  believed  to  have  resulted  in  this 
decline.  Accordingly,  on  June  10,  1992, 
we  reclassified  the  Appalachian  elktoe 
as  a  category  1  candidate.  At  that  time, 
category  1  candidates  were  those 
species  for  which  we  had  enough 
substantial  information  on  biological 
vulnerabihty  and  threats  to  support 
proposals  to  Ust  them  as  endangered  or 
threatened  species.  On  April  20, 1992, 
and  again  on  August  21,  1992,  we 
notified  appropriate  Federal,  State,  and 
local  government  agencies  that  we  were 
gathering  information  on  the 
Appalachian  elktoe  and  that  the  species 
might  be  proposed  for  Federal  listing. 
We  received  a  total  of  six  written 
comments  on  these  two  notices.  The 
North  Carolina  Wildlife  Resources 
Commission  (NCWRC)  (two  written 
comments],  the  North  Carolina  Natural 
Heritage  Program  (two  written 
comments],  and  an  interested  biologist 
expressed  their  support  for  the  species' 
being  proposed  for  protection  under  the 
Act.  liie  U.S.  Soil  Conservation  Service 
stated  that  they  did  not  have  any 
additional  information  on  this  species. 
We  did  not  receive  any  comments 
opposing  the  potential  listing. 

On  September  3,  1993,  we  published 
in  the  Federal  Register  (58  FR  46940]  a 
proposed  rule  to  Ust  the  Appalachian 
elktoe  as  an  endangered  species.  The 
proposed  rule  provided  information  on 
the  species'  biology,  statxis,  and  threats 
to  its  continued  existence  and  included 
ovir  proposed  determination  that  the 
designation  of  critical  habitat  was  not 
prudent  for  the  Appalachian  elktoe.  We 
solicited  comments  or  suggestions 
concerning  the  proposed  rule  from  the 
public,  concerned  governmental 
agencies,  the  scientific  community, 
industry,  and  other  interested  parties. 
We  requested  comments  from 
appropriate  Federal  and  State  agencies. 


county  governments,  scientific 
organizations,  and  interested  parties  by 
letters  dated  September  14.  1993,  and 
January  27, 1994.  We  pubUshed  a  legal 
notice,  which  invited  general  public 
comment,  in  the  following  newspapers: 
The  Envin  Record,  Erwin,  Tennessee, 
September  22,  1993;  Mitchell  News 
Journal,  Spruce  Pine,  North  Carolina, 
September  22, 1993;  Yancey  Journal, 
Bumsville,  North  Carolina,  September 
22, 1993;  Smoky  Mountain  Times, 
Bryson  City,  North  Carolina,  September 
23, 1993;  and  Franklin  Press,  Franklin, 
North  CaroUna.  September  24,  1993. 

In  response  to  the  proposed  rule,  we 
received  four  conunents,  one  supporting 
the  listing  and  three  requesting  a  public 
hearing.  In  the  Federal  Register  of 
January  21,  1994.  (59  FR  3326]  we 
published  a  notice  announcing  the 
public  hearing  and  the  reopening  of  the 
comment  period  to  extend  to  February 
21, 1994,  to  ensure  that  all  interested 
parties  had  ample  time  to  provide 
information  on  the  proposed  rule.  On 
February  8, 1994,  we  held  the  public 
hearing  at  the  Mitchell  High  School  in 
Bakersville,  North  Carolina.  We 
received  20  verbal  statements  and 
written  comments  during  the  public 
hearing;  14  of  them  expressed 
opposition  to  the  listing  of  the 
Appalachian  elktoe,  5  expressed 
support  for  the  listing,  and  1  expressed 
an  interest  but  offered  neither  support 
nor  opposition.  We  received  40 
additional  written  comments  during  the 
reopened  comment  period;  8  opposed 
the  listing,  31  supported  the  listing,  and 
1  expressed  neither  opposition  nor 
support. 

Following  our  review  of  all  the 
comments  and  information  received 
throughout  the  listing  process,  by  final 
rrde  (59  FR  60324]  dated  November  23, 
1994,  we  listed  the  Appalachian  elktoe 
as  endangered.  We  addressed  the 
comments  received  throughout  the 
listing  process  and  incorporated 
changes  into  the  fined  nde,  as 
appropriate.  That  decision  included  our 
determination  that  the  designation  of 
critical  habitat  was  not  prudent  for  the 
Appalachian  elktoe  because,  after  a 
review  of  all  the  available  Information, 
we  determined  that  such  designation 
would  not  be  beneficial  to  the  species 
(see  "Prudency  Determination"  section 
below). 

On  Jime  30,  1999,  the  Southern 
Appalachian  Biodiversity  Project  and 
the  Foundation  for  Global  Sustainability 
filed  a  lawsuit  in  United  States  District 
Court  for  the  District  of  Columbia 
against  the  Service,  the  Director  of  the 
Service,  and  the  Secretary  of  the 
Department  of  the  Interior,  challenging 
the  Service's  "not  prudent"  critical 


habitat  determinations  for  four  species 
in  North  Carolina — the  Appalachian 
elktoe  {Alasmidonta  raveneliana), 
Carolina  heelsplitter  {.Lasmigona 
decorata),  spruce-fir  moss  spider 
(Microhexura  montivaga),  and  rock 
gnome  lichen  [Gymnoderma  lineare). 
On  February  29,  2000,  the  U.S. 
Department  of  Justice  entered  into  a 
settlement  agreement  with  the  plaintiffs 
in  which  we  agreed  to  reexamine  our 
prudency  determination  and  submit  to 
the  Federal  Register,  by  February  1, 
2001 ,  a  withdrawal  of  die  existing  not 
prudent  determination  for  the 
Appalachian  elktoe,  together  with  a  new 
proposed  critical  habitat  determination 
if  appropriate.  We  have  agreed  further 
that  if,  upon  consideration  of  all  the 
available  information  and  comments, 
we  determine  that  designating  critical 
habitat  is  not  prudent  for  the 
Appalachian  elktoe,  we  will  submit  a 
final  rule  of  that  finding  to  the  Federal 
Register  by  August  1,  2001.  On  the  other 
hand,  if  we  determine  that  the 
designation  of  critical  habitat  is  prudent 
for  the  Appalachian  elktoe,  we  will  send 
a  final  rule  of  this  finding  to  the  Federal 
Register  by  November  1,  2001. 

This  proposal  is  the  product  of  oiir 
reexamination  of  our  prudency 
determination  for  the  Appalachian 
elktoe  and  reflects  our  interpretation  of 
the  recent  judicial  opinions  on  critical 
habitat  designation  and  the  standards 
placed  on  us  for  making  a  not  prudent 
determination.  If  additional  information 
becomes  available  on  the  species' 
biology  and  distribution  and  threats  to 
the  species,  we  may  reevaluate  this 
proposal  to  designate  critical  habitat, 
including  proposing  additional  critical 
habitat,  proposing  the  deletion  or 
boundary  refinement  of  existing 
proposed  critical  habitat,  or 
withdrawing  our  proposal  to  designate 
critical  habitat. 

Prudency  Determination 

Section  4(a)(3]  of  the  Act  and 
implementing  regulations  (50  CFR 
424.12)  require  that,  to  the  maximum 
extent  prudent  and  determinable,  we 
designate  critical  habitat  at  the  time  a 
species  is  determined  to  be  endangered 
or  threatened.  Regulations  under  50  CFR 
424.12(a)(1)  state  that  the  designation  of 
critical  habitat  is  not  prudent  when  one 
or  both  of  the  following  situations  exist: 
(1)  The  species  is  threatened  by  taking 
or  other  activity  and  the  identification 
of  critical  habitat  can  be  expected  to 
increase  the  degree  of  threat  to  the 
species  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species.  In  our  November  23, 
1994,  filial  nde,  we  determined  that  the 
designation  of  critical  habitat  was  not 
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prudent  for  the  Appalachian  elktoe 
because  such  designation  would  not  be 
beneficial  to  the  species. 

A  critical  habitat  designation  has  no 
effect  on  actions  in  which  a  Federal 
agency  is  not  involved,  including 
actions  on  private  or  State  land  imless 
these  actions  require  Federal  funds  or  a 
Federal  permit.  The  regulations  that 
provide  for  the  protection  of  designated 
critical  habitat  come  into  play  through 
section  7  of  the  Act.  Requirements 
under  section  7  of  the  Act  apply  only  to 
Federal  actions  and  activities.  'They 
require  Federal  agencies  to  ensure,  in 
consultation  with  us,  that  activities  they 
fund,  authorize,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  Usted  species  or  result  in 
the  destruction  or  adverse  modification 
of  designated  critical  habitat. 
Regulations  for  the  implementation  of 
section  7  of  the  Act  (50  CFR  402.2) 
provide  for  both  a  "jeopardy"  standard 
and  an  "adverse  modification  or 
destruction  of  critical  habitat"  standard. 
50  CFR  402.2  defines  "jeopardize  the 
continued  existence  of  as  meaning  to 
engage  in  an  action  that  would 
reasonably  be  expected,  directly  or 
indirecUy,  to  appreciably  reduce  the 
likelihood  of  both  the  "survival  and 
recovery"  of  a  listed  species  in  the  vnld 
by  reducing  the  reproduction,  numbers, 
or  distribution  of  that  species. 
"Destruction  or  adverse  modification"  is 
defined  as  a  direct  or  indirect  alteration 
that  appreciably  diminishes  the  value  of 
critical  habitat  for  both  the  "survival 
and  recovery"  of  a  listed  species.  These 
regidations  require  that  the  analysis  of 
adverse  modification  or  destruction  of 
critical  habitat,  like  the  jeopardy 
analysis,  consider  the  detrimental 
effects  of  a  proposed  Federal  action  to 
both  the  survival  and  recovery  of  the 
listed  species.  Because  of  the  restricted 
range  and  limited  amount  of  suitable 
habitat  available  to  the  Appalachian 
elktoe,  we  determined  in  the  November 
23, 1994,  final  nde  that  any  action  that 
would  hkely  result  in  the  destruction  or 
adverse  modification  of  the  species' 
habitat  would  also  likely  jeopardize  the 
species'  continued  existence.  Since 
Federal  actions  resulting  in  jeopardy  are 
also  prohibited  by  section  7,  we 
determined  that  the  designation  oft 
critical  habitat  would  not  provide  any 
additional  protection  benefitting  the 
species  beyond  that  provided  by  the 
jeopardy  standard. 

In  addition,  we  were  concerned  that 
the  rarity  and  uniqueness  of  the 
Appalachian  elktoe  could  generate 
interest  in  the  species  and  that  the 
publicity  associated  with  the 
designation  of  critical  habitat,  together 
with  the  publication  of  maps  and 


descriptions  of  critical  habitat,  could 
increase  the  vulnerability  of  the  species 
to  collection,  vandalism,  or  other 
disturbance.  Although  we  did  not  base 
our  "not  prudent"  determination  on  - 
increased  threat  to  the  Appalachian 
elktoe,  we  did  consider  the  potential 
increased  threat  to  the  species  from 
critical  habitat  designation  in  making 
our  determination  diat  the  designation 
of  critical  habitat  was  not  prudent  for 
the  Appalachian  elktoe  because  it 
would  not  benefit  the  species. 

However,  in  the  past  few  years, 
several  of  our  determinations  that  the 
designation  of  critical  habitat  would  not 
be  prudent  have  been  overturned  by 
court  decisions.  For  instance,  in 
Conservation  Council  for  Hawaii  v. 
Babbitt,  the  United  States  District  Court 
for  the  District  of  Hawaii  ruled  that  the 
Service  could  not  rely  on  the  "increased 
threat"  rationale  for  a  "not  prudent" 
determination  without  specific  evidence 
of  the  threat  to  the  species  at  issue  (2  F. 
Supp.  2d  1280  [D.  Hawaii  1998]].  And 
in  Natural  Resources  Defense  Council  v. 
U.S.  Department  of  the  Interior,  the 
United  States  Court  of  Appeals  for  the 
Ninth  Circuit  ruled  that  the  Service 
must  balance,  in  order  to  invoke  the 
"increased  threat  rationale,"  the  threat 
against  the  benefit  to  the  species  of 
designating  critical  habitat,  113  F.  3d 
1121,1125  (9th  Cir.  1997). 

We  continue  to  be  concerned  that  the 
Appalachian  elktoe  is  vulnerable  to 
unrestricted  collection  or  disturbance  of 
its  habitat  and  that  these  threats  might 
be  increased  by  the  publication  of 
critical  habitat  maps  and  further 
dissemination  of  location  and  habitat 
information.  Although  we  have  received 
one  imconfirmed  report  since  the 
Appalachian  elktoe  was  fisted  as 
endangered,  where  Appalachian  elktoes 
have  been  collected  and  used  as  fish 
bait,  at  this  time  we  do  not  have  specific 
evidence  for  the  taking,  collection, 
trade,  vandalism,  or  other  unauthorized 
human  distiu-bance  specific  to  the 
Appalachian  elktoe.  ConsequenUy,  we 
hereby  propose  to  withdraw  our 
previous  determination  that  the 
identification  of  critical  habitat  can  be 
expected  to  increase  the  degree  of  threat 
to  the  species. 

The  courts  also  have  ruled  that,  in  the 
absence  of  a  finding  that  the  designation 
of  critical  habitat  would  increase  threats 
to  a  species,  the  existence  of  another 
type  of  protection,  even  if  it  offers 
potentially  greater  protection  to  the 
species,  does  not  justify  a  "not  prudent" 
finding  Conservation  Council  for  Hawaii 
V.  Babbitt  2  F.  Supp.  2d  1280. 
Accordingly,  we  withdraw  our  previous 
determination  that  designation  of 
critical  habitat  will  not  benefit  the 


Appalachian  elktoe.  It  is  true  that  we  are 
already  working  with  Federal  and  State 
agencies,  private  individuals,  and 
organizations  in  carrying  out 
conservation  activities  for  the 
Appalachian  elktoe  and  in  conducting 
surveys  for  additional  occurrences  of 
the  species  and  to  assess  habitat 
conditions.  These  entities  are  fully 
aware  of  the  distribution,  status,  and 
habitat  requirements  for  the 
Appalachian  elktoe,  as  currenUy  known. 
However,  as  stated  above,  some 
additional  educational  or  informational 
benefit  may  result  from  designating 
critical  habitat.  Therefore,  we  propose 
that  the  designation  of  critical  habitat  is 
prudent  for  Uie  Appalachian  elktoe. 

Proposed  Critical  Habitat 

Critical  habitat  is  defined  in  section 
3(5)(A]  of  the  Act  as  (i)  the  specific  areas 
within  the  geographic  area  occupied  by 
the  species  on  wldch  are  found  those 
physical  or  biological  features  (I) 
essential  to  the  conservation  of  the 
species  and  (II)  that  may  require  special 
management  consideration  or 
protection;  and  (ii)  specific  areas 
outside  the  geographical  area  occupied 
by  the  species  at  the  time  it  is  listed, 
upon  a  determination  that  such  areas 
are  essential  for  the  conservation  of  the 
species.  Areas  outside  the  geographic 
area  currently  occupied  by  the  species 
shall  be  designated  as  critical  habitat 
only  when  a  designation  limited  to  its 
present  range  woidd  be  inadequate  to 
ensure  the  conservation  of  the  species. 
"Conservation"  is  defined  in  section 
3(3]  of  the  Act  as  the  use  of  all  methods 
and  procedures  necessary  to  bring 
endangered  or  threatened  species  to  the 
point  where  listing  under  the  Act  is  no 
longer  necessary.  Regulations  under  50 
CFR  424.02(j)  define  "special 
management  considerations  or 
protection"  to  mean  any  methods  or 
procedures  useful  in  protecting  the 
physical  and  biological  features  of  the 
environment  for  the  conservation  of 
listed  species. 

In  order  to  be  included  in  a  critical 
habitat  designation,  the  habitat  must 
first  be  "essential  to  the  conservation  of 
the  species."  Critical  habitat 
designations  identify,  to  the  extent 
known  using  the  best  scientific  and 
commercial  data  available,  habitat  areas 
that  provide  essential  life  cycle  needs  of 
the  species  (i.e.,  areas  on  which  are 
found  the  primary  constituent  elements, 
as  defined  at  50  CFR  424.12(b]). 

Section  4  requires  that  we  designate 
critical  habitat  at  the  time  of  listing  and 
based  on  what  we  know  at  the  time  of 
the  designation.  When  we  designate 
critical  habitat  at  the  time  of  listing  or 
under  short  court-ordered  deadlines,  we 
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will  often  not  have  sufficient 
information  to  identify  all  areas  of 
critical  habitat.  We  are  required, 
nevertheless,  to  make  a  decision  and 
thus  must  base  our  designations  on 
what,  at  the  time  of  designation,  we 
know  to  be  critical  habitat. 

Within  the  geographic  area  occupied 
by  the  species,  we  will  designate  only 
areas  currently  known  to  be  essential. 
Essential  areas  should  already  have  the 
features  and  habitat  characteristics  that 
are  necessary  to  sustain  the  species.  We 
will  not  speculate  about  what  areas 
might  be  found  to  be  essential  if  better 
information  became  available,  or  what 
areas  may  become  essential  over  time.  If 
the  information  available  at  the  time  of 
designation  does  not  show  that  an  area 
provides  essential  life  cycle  needs  of  the 
species,  then  the  area  should  not  be 
included  in  the  critical  habitat 
designation.  Within  the  geographic  area 
occupied  by  the  species,  we  will  not 
designate  areas  that  do  not  now  have  the 
primary  constituent  elements,  as 
defined  at  50  CFR  424.12(b),  that 
provide  essential  life  cycle  needs  of  the 
species. 

Our  regidations  state  that,  "The 
Secretary  shall  designate  as  critical 
habitat  areas  outside  the  geographical 
area  presently  occupied  by  a  species 
only  when  a  designation  limited  to  its 
present  range  would  be  inadequate  to 
ensure  the  conservation  of  the  species." 
(50  CFR  424.12(e)).  Accordingly,  when 
the  best  available  scientific  and 
commercial  data  do  not  demonstrate 
that  the  conservation  needs  of  the 
species  require  designation  of  critical 
habitat  outside  of  occupied  areas,  we 
will  not  designate  critical  habitat  in 
areas  outside  the  geographic  area 
occupied  by  the  species. 

The  Service's  Policy  on  Information 
Standards  Under  the  Endangered 
Species  Act,  published  in  the  Federal 
Register  on  July  1, 1994  (59  FR  34271), 
provides  criteria,  establishes 
procedures,  and  provides  guidance  to 
ensure  that  decisions  made  by  the 
Service  represent  the  best  scientific  and 
commercial  data  available.  It  requires 
Service  biologists,  to  the  extent 
consistent  with  the  Act  and  with  the  use 
of  the  best  scientific  and  commercial 
data  available,  to  use  primary  and 
original  soiuces  of  information  as  the 
basis  for  recommendations  to  designate 
critical  habitat.  When  determining 
which  areas  are  critical  habitat,  a 
primary  soiuce  of  inforination  should  be 
the  listing  package  for  the  species. 
Additional  information  may  be  obtained 
from  a  recovery  plan,  articles  in  peer- 
reviewed  journals,  conservation  plans 
developed  by  States  and  counties, 
scientific  status  siu^eys  and  studies. 


and  biological  assessments  or  other 
impublished  materials  (i.e.,  gray 
literature). 

Habitat  is  often  dynamic,  and  species 
may  move  from  one  area  to  another  over 
time.  Furthermore,  we  recognize  that 
designation  of  critical  habitat  may  not 
include  all  of  the  habitat  areas  that  may 
eventually  be  determined  to  be 
necessary  for  the  recovery  of  the 
species.  For  these  reasons,  all  should 
understand  that  critical  habitat 
designations  do  not  signal  that  habitat 
outside  the  designation  is  unimportant 
or  may  not  be  required  for  recovery. 
Areas  outside  the  critical  habitat 
designation  will  continue  to  be  subject 
to  conservation  actions  that  may  be 
implemented  under  section  7(a)(1)  and 
to  the  regulatory  protections  afforded  by 
the  section  7(a)(2)  jeopardy  standard 
and  the  section  9  take  prohibition,  as 
determined  on  the  basis  of  the  best 
available  information  at  the  time  of  the 
action.  We  specifically  anticipate  that 
federally  funded  or  assisted  projects 
affecting  listed  species  outside  tiieir 
designated  critical  habitat  areas  may 
still  result  in  jeopardy  findings  in  some 
cases.  Similarly,  critical  habitat 
designations  made  on  the  basis  of  the 
best  available  information  at  the  time  of 
designation  will  not  control  the 
direction  and  substance  of  future 
recovery  plans,  habitat  conservation 
plans,  or  other  species  conservation 
planning  efforts  if  new  information 
available  to  these  planning  efforts  calls 
for  a  different  outcome. 

Section  4(b)(2)  of  the  Act  requires  us 
to  base  critical  habitat  proposals  on  the 
best  scientific  and  commercial  data 
available,  after  taking  into  consideration 
the  economic  impact,  and  any  other 
relevant  impact,  of  specifying  any 
particular  area  as  critical  habitat.  We 
may  exclude  areas  bom  critical  habitat 
designation  when  the  benefits  of 
excluding  those  areas  outweigh  the 
benefits  of  including  the  areas  within 
the  critical  habitat,  provided  the 
exclusion  will  not  result  in  the 
extinction  of  the  species. 

Methods 

The  proposed  areas  of  critical  habitat 
described  below  constitute  our  best 
assessment  of  the  areas  needed  for  the 
conservation  and  recovery  of  the 
Appalachian  elktoe  in  accordance  with 
the  goals  outlined  in  our  recovery  plan 
for  the  species  (Service  1996),  and  are 
based  on  the  best  scientific  and 
commercial  information  currenUy 
available  to  us  concerning  the  species' 
known  present  and  historical  range, 
habitat,  biology,  and  threats.  All  of  the 
areas  we  propose  to  designate  as  critical 
habitat  are  within  what  we  believe  to  be 


the  geographic  area  occupied  by  the 
Appalachian  elktoe,  include  all  known 
surviving  occmrences  of  the  species, 
and  are  essential  for  the  conservation  of 
the  species.  To  the  extent  feasible,  we 
will  continue,  with  the  assistance  of 
other  Federal,  State,  and  private 
researchers,  to  conduct  surveys  and 
research  on  the  species  and  its  habitat. 
If  new  information  becomes  available 
indicating  that  other  areas  within  the 
Appalachian  elktoe's  historical  range 
are  essential  to  the  conservation  of  the 
species,  we  will  revise  the  proposed 
critical  habitat  or  designated  critical 
habitat  for  the  Appalachian  elktoe 
accordingly. 

Primary  Constituent  Elements 

In  accordance  with  sections  3(5)(A)(i) 
and  4(b)(1)(A)  of  the  Act  and  regulations 
at  50  CFR  424.12,  in  determining  which 
areas  to  propose  as  critical  habitat,  we 
are  required  to  base  critical  habitat 
determinations  on  the  best  scientific 
and  commercial  data  available  and  to 
consider  those  physical  and  biological 
features  (primary  constituent  elements) 
that  are  essential  to  the  conservation  of 
the  species  and  that  may  require  special 
management  considerations  or 
protection.  Such  requirements  include, 
but  are  not  linuted  to:  space  for 
individual  and  population  growth  and 
for  normal  behavior;  food,  water,  air, 
light,  minerals,  or  other  nutritional  or 
physiological  requirements;  cover  or 
shelter;  sites  for  breeding,  reproduction, 
and  rearing  of  offspring;  and  habitats 
that  are  protected  from  distiu-bance  or 
are  representative  of  the  historical 
geographical  and  ecological  distribution 
of  a  species. 

When  considering  areas  for 
designation  as  critical  habitat,  we  are 
reqidred  to  focus  on  the  principal 
biological  and  physical  constituent 
elements  within  the  defined  area  that 
are  essential  to  the  conservation  of  the 
species  (50  CFR  424.12  (b)).  Although 
additional  information  is  needed  to 
better  define  the  habitat  requirements  of 
the  species,  particularly  the 
microhabitat  requirements,  based  on  the 
best  available  iniformation,  the  primary 
constituent  elements  essential  for  the 
conservation  of  the  Appalachian  elktoe 
are: 

1.  Permanent,  flowing,  cool,  clean 
water; 

2.  Geomorphically  stable  stream  and 
river  channels  and  banks; 

3.  Pool,  riffle,  and  run  sequences 
within  the  channel; 

4.  Sand,  gravel,  cobble,  boulder,  and 
bedrock  substrates  with  no  more  than 
low  amoiuits  of  fine  sediment: 

5.  Moderate  to  high  stream  gradient; 

6.  Periodic  natural  flooding;  and 
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1 1 7.  fish  hosts,  with  adequate  living, 
foraging,  and  spawning  areas  for  them. 

Areas  Proposed  for  Designation  as 
Qitical  Habitat 

I  The  proposed  designation  of  critical 
labitat  for  the  Appalachian  elktoe 
includes  38.5  kilometers  (km) — 24.0 
river  miles  (rm) — of  the  LitUe  Tennessee 
River  in  Swain  and  Macon  Coimties, 
North  Carolina;  41.6  km  (26.0  rm)  of  the 
Tuckasegee  River  in  Jackson  and  Swain 
Coimties,  North  Carolina;  14.6  km  (9.1 
rm)  of  the  Cheoah  River  in  Graham 
County,  North  Carolina;  7.5  km  (4.7  rm) 
of  the  Little  River  in  Transylvania 
County,  North  CaroUna;  17.8  km  (11.1 
rm)  of  the  West  Fork  Pigeon  River  and 
the  Pigeon  River  in  Haywood  County, 
North  Carolina;  22.6  km  (14.1  rm)  of  the 
South  Toe  River  and  26.4  km  (16.5  rm) 
of  the  Cane  River  in  Yancey  County, 
North  Carolina;  5.9  km  (3.7  rm)  of  the 
North  Toe  River  and  34.6  km  (21.6  rm) 
of  the  Toe  River  in  Yancey  and  Mitchell 
Counties,  North  Carolina;  and  21.6  km 
(13.5  rm)  of  the  Nolichucky  River  in 
Yancey  and  Mitchell  Counties,  North 
Carolina,  and  Unicoi  County, 
Tennessee. 

Approximately  67  percent — 14.4  km 
(9.0  rm) — of  the  portion  of  the 
Nolichucky  River  that  is  proposed  for 
designation  as  critical  habitat  is 
bordered  by  the  Pisgah  National  Forest 
in  North  Carolina  and  the  Cherokee 
National  Forest  in  Tennessee;  88 
percent— 12.8  km  (80  rm) — of  the 
portion  of  the  Cheoah  River  proposed 
for  designation  as  critical  habitat  is 
bordered  by  the  Nantahala  National 
Forest;  and  a  small  percentage  of  the 
portion  of  the  Tuckasegee  River 
proposed  for  designation  as  critical 
habitat  is  bordered  by  land  belonging  to 
the  Eastern  Band  of  tiie  Cherokee 
Indians.  The  remainder  of  the  land 
along  the  portions  of  the  NoUchucky 
River,  Cheoah  River,  and  Tuckasegee 
River  proposed  for  designation  as 
critical  habitat,  and  all  of  the  land  along 
the  portions  of  the  Little  Tennessee 
River,  Little  River,  West  Fork  Pigeon 
River,  Pigeon  River,  North  Toe  River, 
South  Toe  River,  and  Cane  River  that 
are  proposed  for  designation  as  critical 
habitat  are  privately  owned. 

We  are  proposing  the  following  areas 
for  designation  as  critical  habitat  for  the 
Appalachian  elktoe;  these  areas  provide 
all  of  the  above  primary  constituent 
elements.  The  lateral  extent  of  proposed 
critical  habitat  is  up  to  the  ordinary  high 
water  line  on  each  bank.  In  addition, 
given  the  threats  to  the  species'  habitat 
discussed  in  the  final  listing  rule  (59  FR 
60324)  and  summarized  above,  we 
believe  these  areas  may  need  special 


management  considerations  or 
protection: 

Unit  1 .  Macon  County  and  Swain 
County,  North  Carolina 

Unit  1  encompasses  the  main  stem  of 
the  Littie  Tennessee  River  (Tennessee 
River  system],  from  the  Lake  Emory 
Dam  at  Franklin,  Macon  County,  North 
Carolina,  downstream  to  the  backwaters 
of  Fontana  Reservoir  in  Swain  Coimty, 
North  Carolina.  This  unit  is  part  of  the 
ciuxentiy  occupied  range  of  the 
Appalachian  elktoe  and,  based  on  the 
best  available  information,  provides  the 
physical  and  biological  habitat  elements 
necessary  for  the  life  cycle  needs  of  the 
species.  In  accordance  with  the  recovery 
goals  and  criteria  outlined  in  the 
recovery  plan  for  the  Appalachian 
elktoe  (Service  1996),  protection  of  this 
unit  is  essential  to  the  conservation  of 
the  species. 

Unit  2.  Jackson  County  and  Swain 
County,  North  Carolina 

Unit  2  encompasses  the  main  stem  of 
the  Tuckasegee  River  (Little  Tennessee 
River  system),  from  the  N.C.  State  Route 
1002  Bridge  in  Cullowhee,  Jackson 
County,  North  Carolina,  downstream  to 
the  N.C.  Highway  19  Bridge,  north  of 
Bryson  City,  Swain  County,  North 
Carolina.  This  unit  is  part  of  the 
cinrentiy  occupied  range  of  the 
Appalachian  elktoe  and,  based  on  the 
best  available  information,  provides  the 
physical  and  biological  habitat  elements 
necessary  for  the  life  cycle  needs  of  the 
species.  In  accordance  with  the  recovery 
goals  and  criteria  ouUined  in  the 
recovery  plan  for  the  Appalachian 
elktoe  (Service  1996),  protection  of  this 
unit  is  essential  to  the  conservation  of 
the  species. 

Unit  3.  Graham  County,  North  Carolina 

Unit  3  encompasses  the  main  stem  of 
the  Cheoah  River  (Little  Tennessee 
River  system),  from  the  Santeetlah  Dam, 
downstream  to  its  confluence  with  the 
Little  Tennessee  River.  This  unit  is  part 
of  the  currentiy  occupied  range  of  the 
Appalachian  elktoe  and,  based  on  the 
best  available  information,  provides  the 
physical  and  biological  habitat  elements 
necessary  for  the  life  cycle  needs  of  the 
species.  In  accordance  with  the  recovery 
goals  and  criteria  ouUined  in  the 
recovery  plan  for  the  Appalachian 
elktoe  (Service  1996),  protection  of  this 
unit  is  essential  to  the  conservation  of 
the  species. 

Unit  4.  Transylvania  County.  North 
Carolina 

Unit  4  encompasses  the  main  stem  of 
the  Little  River  (French  Broad  River 
system),  from  the  Cascade  Lake  Power 


Plant,  downstream  to  its  confluence 
with  the  French  Broad  River.  This  imit 
is  part  of  the  currentiy  occupied  range 
of  the  Appalachian  elktoe  and,  based  on 
the  best  available  information,  provides 
the  physical  and  biological  habitat 
elements  necessary  for  the  life  cycle 
needs  of  the  species.  In  accordance  with 
the  recovery  goals  and  criteria  outiined 
in  the  recovery  plan  for  the  Appalachian 
elktoe  (Service  1996),  protection  of  this 
imit  is  essential  to  the  conservation  of 
the  species. 

Unit  5.  Haywood  County,  North 
Carolina 

Unit  5  encompasses  the  main  stem  of 
the  West  Fork  Pigeon  River  (French 
Broad  River  system),  from  the 
confluence  of  the  Little  East  Fork  Pigeon 
River,  downstream  to  the  confluence  of 
the  East  Fork  Pigeon  River,  and  the 
main  stem  of  the  Pigeon  River,  fit)m  the 
confluence  of  the  West  Fork  Pigeon 
River  and  the  East  Fork  Pigeon  River, 
downstream  to  the  N.C.  Highway  215 
Bridge  crossing,  south  of  Canton,  North 
Carolina.  This  unit  is  part  of  the 
currenUy  occupied  range  of  the 
Appalachian  elktoe  and,  based  on  the 
best  available  information,  provides  the 
physical  and  biological  habitat  elements 
necessary  for  the  life  cycle  needs  of  the 
species.  In  accordance  with  the  recovery 
goals  and  criteria  outlined  in  the 
recovery  plan  for  the  Appalachian 
elktoe  (Service  1996),  protection  of  this 
imit  is  essential  to  the  conservation  of 
the  species. 

Unit  6.  Yancey  County  and  Mitchell 
County,  North  Carolina,  and  Unicoi 
County,  Tennessee 

Unit  6  encompasses  the  main  stem  of 
the  North  Toe  River,  Yancey  and 
Mitchell  Counties,  North  Carolina,  from 
the  confluence  of  Big  Crabtree  Creek, 
downstream  to  the  confluence  of  the 
South  Toe  River,  the  main  stem  of  the 
South  Toe  River,  Yancey  County,  North 
Carolina,  from  the  N.C.  State  Route  1152 
Bridge,  downstream  to  its  confluence 
with  the  North  Toe  River;  the  main  stem 
of  the  Toe  River,  Yancey  and  Mitchell 
Counties,  North  Carolina,  from  the 
confluence  of  the  North  Toe  River  and 
the  South  Toe  River,  downstream  to  the 
confluence  of  the  Cane  River;  the  main 
stem  of  the  Cane  River,  Yancey  County, 
North  Carolina,  from  the  N.C.  State 
Route  1381  Bridge,  downstream  to  its 
confluence  with  the  Toe  River;  and  the 
main  stem  of  the  Nolichucky  River  from 
the  confluence  of  the  Toe  River  and  the 
Cane  River  in  Yancey  Coimty  and 
^tcheU  County,  North  Carolina, 
downstream  to  the  U.S.  Highway  23/ 
19W  Bridge  southwest  of  Erwin,  Unicoi 
County,  Tennessee.  This  unit  is  part  of 
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the  currently  occupied  range  of  the 
Appalachian  elktoe  and,  based  on  the 
best  available  information,  provides  the 
physical  and  biological  habitat  elements 
necessary  for  the  life  cycle  needs  of  the 
species.  In  accordance  with  the  recovery 
goals  and  criteria  outlined  in  the 
recovery  plan  for  the  Appalachian 
elktoe  (Service  1996),  protection  of  this 
imit  is  essential  to  the  conservation  of 
the  species. 

Efiiects  of  Critical  Habitat  Designation 

Designating  critical  habitat  does  not, 
in  itself,  lead  to  the  recovery  of  a  listed 
species.  The  designation  does  not 
establish  a  reserve,  create  a  management 
plan,  establish  numerical  population 
goals,  prescribe  specific  management 
practices  (inside  or  outside  of  critical 
habitat],  or  directly  affect  areas  not 
designated  as  critical  habitat.  Specific 
management  recommendations  for  areas 
designated  as  critical  habitat  are  most 
appropriately  addressed  in  recovery  and 
management  plans  and  through  section 
7  consultation  and  section  10  permits. 

Critical  habitat  receives  regulatory 
protection  only  under  section  7  of  the 
Act  through  the  prohibition  against 
destruction  or  adverse  modification  of 
designated  critical  habitat  by  actions 
carried  out,  funded,  or  authorized  by  a 
Federal  agency.  Section  7  also  requires 
conferences  on  Federal  actions  that  are 
likely  to  result  in  the  adverse 
modification  or  destruction  of  proposed 
critical  habitat.  Aside  from  the 
protection  that  may  be  provided  under 
section  7,  the  Act  does  not  provide  other 
forms  of  protection  to  land  designated 
as  critical  habitat.  Because  consultation 
under  section  7  of  the  Act  does  not 
apply  to  activities  on  private  or  other 
non-Federal  land  that  do  not  involve  a 
Federal  action,  the  critical  habitat 
designation  would  not  afford  any 
protection  under  the  Act  against  such 
activities.  Accordingly,  the  designation 
of  critical  habitat  on  private  land  will 
not  have  any  regulatory  effect  on  private 
or  State  activities  in  these  areas  imless 
those  activities  require  a  Federal  permit, 
authorization,  or  funding. 

Section  7(a)(4)  of  the  Act  and 
regulations  at  50  CFR  402.10  require 
Federal  agencies  to  confer  with  us  on 
any  action  that  is  likely  to  result  in  the 
destruction  or  adverse  modification  of 
proposed  critical  habitat.  "Destruction 
or  adverse  modification"  is  defined  as  a 
direct  or  indirect  alteration  that 
appreciably  diminishes  the  value  of 
critical  habitat  for  both  the  survival  and 
recovery  of  a  listed  species.  These 
conferences,  which  consist  of  informal 
discussions,  are  intended  to  assist 
responsible  agencies  and  the  applicant, 
if  applicable,  in  identifying  and 


resolving  potential  conflicts.  Confarence 
reports  residting  fi'om  these  discussions 
provide  conservation  recommendations 
to  assist  the  agency  in  eliminating 
conflicts  that  may  be  caused  by  the 
proposed  action.  The  conservation 
recommendations  in  a  conference  report 
are  advisory.  We  may  issue  a  formal 
conference  opinion  if  requested  by  a 
Federal  agency.  Formal  conference 
opinions  on  proposed  critical  habitat  are 
prepared  according  to  50  CFR  402.14  as 
if  critical  habitat  were  designated.  We 
may  adopt  the  formal  conference 
opinion  as  the  biological  opinion  when 
the  critical  habitat  is  designated  if  no 
significant  new  information  or  changes 
in  the  action  alter  the  content  of  the 
opinion  (see  50  CFR  402.10(d)). 

If  this  proposal  is  finalized,  activities 
on  Federal  land,  activities  on  private  or 
State  land  carried  out  by  a  Federal 
agency,  or  activities  receiving  funding 
or  requiring  a  permit  irom  a  Federal 
agency  that  may  affect  the  designated 
critical  habitat  of  the  Appalachian 
elktoe  will  require  considtation  luider 
section  7  of  the  Act.  However,  section 
7  of  the  Act  also  requires  Federal 
agencies  to  ensure  that  actions  they 
authorize,  fund,  or  carry  out  do  not 
jeopardize  the  continued  existence  of 
listed  species  and  to  consult  with  us  on 
any  action  that  may  affect  a  listed 
species.  Activities  that  jeopardize  listed 
species  are  defined  as  actions  that 
"directly  or  indirectly,  reduce 
appreciably  the  likelihood  of  both  the 
survival  and  recovery  of  a  listed 
species"  (50  CFR  402.02).  Federal 
agencies  are  prohibited  firom 
jeopardizing  listed  species  through  their 
actions,  regardless  of  whether  critical 
habitat  has  been  designated  for  the 
species.  Where  critical  habitat  is 
designated,  section  7  also  requires 
Federal  agencies  to  ensure  that  activities 
they  authorize,  fund,  or  carry  out  do  not 
result  in  the  destruction  or  adverse 
modification  of  designated  critical 
habitat.  Activities  that  destroy  or 
adversely  modify  critical  habitat  are 
defined  as  an  action  that  "appreciably 
diminishes  the  value  of  critical  habitat 
for  both  the  svuvival  and  recovery  of  a 
listed  species"  (50  CFR  402.02). 
Common  to  the  definitions  of  both 
"jeopardy"  and  "destruction  or  adverse 
modification  of  critical  habitat"  is  the 
concept  that  the  likelihood  of  both  the 
survival  and  recovery  of  the  species  are 
appreciably  reduced  by  the  action. 
Because  of  the  small  size  of  the  majority 
of  the  siuviving  populations  of  the 
Appalachian  elktoe,  the  species' 
restricted  range,  and  the  limited  amoimt 
of  suitable  habitat  available  to  the 
species,  actions  that  are  likely  to  destroy 


or  adversely  modify  critical  habitat  are 
also  likely  to  jeopardize  the  species. 
Accordingly,  even  though  Federal 
agencies  will  be  required  to  evaluate  the 
potential  effects  of  their  actions  on  any 
habitat  that  is  designated  as  critical 
habitat  for  the  Appalachian  elktoe,  this 
designation  would  not  be  likely  to 
change  the  outcome  of  section  7 
consultations. 

Section  4(b)(8)  of  the  Act  requires  us 
to  briefly  evaluate,  in  any  proposed  or 
final  regulation  that  designates  critical 
habitat,  those  activities  that  may 
adversely  modify  such  habitat  or  may  be 
affected  by  such  designation.  Activities 
that  may  destroy  or  adversely  modify 
critical  habitat  are,  as  discussed  above, 
those  that  alter  the  primary  constituent 
elements  to  the  extent  that  the  value  of 
critical  habitat  for  both  the  survival  and 
recovery  of  the  Appalachian  elktoe  is 
appreciably  diminished.  This  may 
include  any  activity,  regardless  of  the 
activity's  location  in  relation  to 
designated  or  proposed  critical  habitat, 
that  would  sigpiificantly  alter  the  natiu-al 
flow  regime,  channel  morphology  or 
geometry,  or  water  chemistry  or 
temperature  of  any  of  the  six  proposed 
critical  habitat  units,  as  described  by  the 
constituent  elements,  or  any  activity 
that  could  result  in  the  significant 
discharge  or  deposition  of  sediment, 
excessive  nutrients,  or  other  organic  or 
chemical  pollutants  into  any  of  the  six 
proposed  critical  habitat  units.  Such 
activities  include  (but  are  not  limited  to) 
carrying  out  or  issuing  permits, 
authorization,  or  funding  for  reservoir 
construction;  stream  alterations; 
wastewater  facility  development; 
hydroelectric  fecility  construction  and 
operation;  pesticide/herbicide 
applications;  forestry  operations;  and 
road,  bridge,  and  utility  construction. 
Please  note  that  these  same  activities 
also  have  the  potential  to  jeopardize  the 
continued  existence  of  the  Appalachian 
elktoe,  and  Federal  agencies  are  already 
required  to  consult  with  us  on  these 
types  of  activities,  or  any  other  activity, 
that  may  affect  the  species. 

Requests  for  copies  of  the  regulations 
on  listed  wildlife  and  inquiries  about 
prohibitions  and  permits,  or  questions 
regarding  whether  specific  activities 
will  constitute  adverse  modification  of 
critical  habitat,  may  be  addressed  to  the 
U.S.  Fish  and  Wildlife  Service, 
Asheyille  Field  Office;  160  Zillicoa 
Street,  Asheville,  North  Carolina  28801. 

Economic  Analysis 

Section  4(b)(2)  of  the  Act  requires  us 
to  designate  critical  habitat  on  the  basis 
of  the  best  scientific  and  commercial 
information  available  and  to  consider 
the  economic  and  other  relevant 
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impacts  of  designating  a  particular  area 
as  critical  habitat.  We  may  exclude  areas 
as  critical  habitat  upon  a  determination 
that  the  benefits  of  such  exclusion 
outweigh  the  benefits  of  specifying  such 
areas  as  critical  habitat.  We  cannot 
exclude  such  areas  fi'om  critical  habitat 
when  such  exclusion  will  result  in  the 
extinction  of  the  species.  We  will 
conduct  an  analysis  of  the  economic 
impacts  of  designating  the  areas 
identified  above  as  critical  habitat  prior 
to  a  final  determination.  When  a  draft 
economic  analysis  is  completed,  we  will 
announce  its  availability  with  a  notice 
in  the  Federal  Register  and  will  open  a 
30-day  comment  period  at  that  time. 
Secretarial  Order  3206:  American  Indian 
Tribal  Rights,  Federal-Tribal  Trust 
Responsibilities,  and  the  Endangered 
Species  Act. 

In  accordance  with  the  Presidential 
Memorandum  of  April  29,  1994,  and 
E.O.  13175  we  are  required  to  assess  the 
effects  of  critical  habitat  designations  on 
tribal  land  and  tribal  trust  resources.  A 
portion  of  the  Tuckasegee  River  that  we 
consider  to  be  essential  to  the 
conservation  of  the  Appalachian  elktoe 
and  that  we  are  proposing  for 
designation  as  critical  habitat  for  the 
species  is  partially  bordered  by  land 
owned  by  the  Eastern  Band  of  the 
Cherokee  Indians.  The  shori  amount  of 
time  allowed  to  us  under  the  settlement 
agreement  (see  "Previous  Federal 
Actions"  section  above)  for  preparing 
this  proposal  has  precluded  us  fi-om 
coordinating  the  proposal  with  the 
Eastern  Band  of  the  Cherokee  Indians. 
However,  subsequent  to  this  proposal, 
we  will  consult  with  them  before 
making  a  final  determination  as  to 
whether  this  reach  of  the  Tuckasegee 
River  should  be  designated  as  critical 
habitat  for  the  Appalachian  elktoe.    . 

Public  Comments  Solicited 

We  intend  that  any  final  action 
resulting  from  this  proposal  will  be  as 
accurate  and  as  effective  as  possible. 
Therefore,  we  solicit  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies, 
Native  American  tribes,  the  scientific 
community,  industry,  or  any  other 
interested  party  concerning  this 
proposed  rule.  We  particularly  seek 
comments  concerning: 

1.  The  reasons  why  any  habitat 
should  or  should  not  be  determined  to 
be  critical  habitat  as  provided  by  section 
,4  of  the  Act; 

1 1  2.  Specific  information  on  the 
numbers  and  distribution  of  the 
Appalachian  elktoe  and  what  habitat  is 
essential  to  the  conservation  of  the 
species  and  why; 


3.  Information  on  specific 
characteristics  of  habitat  essential  to  the 
conservation  of  the  Appalachian  elktoe; 

4.  Land-use  practices  and  current  or 
planned  activities  in  the  subject  areas 
and  their  possible  effects  on  proposed 
critical  habitat; 

5.  Any  foreseeable  economic  or  other 
impacts  resulting  bom  the  proposed 
designation  of  critical  habitat,  in 
particular,  any  impacts  on  small  entities 
or  famiUes; 

6.  Economic  iand  other  values 
associated  with  designating  critical 
habitat  for  the  Appalachian  elktoe,  such 
as  those  derived  from  nonconsumptive 
uses  (e.g.,  hiking,  camping,  bird- 
watching,  enhanced  watershed 
protection,  improved  air  quality, 
"existence  values,"  and  reductions  in 
administrative  costs);  and 

7.  Potential  adverse  effects  to  the 
Appalachian  elktoe  and/or  its  habitat 
associated  with  designating  critical 
habitat  for  the  species;  e.g.,  increased 
risk  to  the  species  from  collecting  or  the 
destruction  of  its  habitat. 

8.  Whether  our  approach  to  critical 
habitat  designation  could  be  improved 
or  modified  in  any  way  to  provide  for 
greater  public  participation  and 
imderstanding,  or  to  assist  us  in 
accommodating  public  concern  and 
comments. 

Please  submit  comments  as  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  encryption.  Please  also 
include  "Attn:  [RIN  number]"  and  your 
name  and  return  address  in  your  e-mail 
message.  If  you  do  not  receive  a 
confirmation  fi^m  the  system  that  we 
have  received  yoiu  e-mail  message, 
contact  us  directly  by  calling  our 
Asheville  Field  Office  (see  ADDRESSES 
section). 

Oiu  practice  is  to  make  all  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
diuing  regular  business  hoius. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  firom 
the  rulemaking  record,  which  we  will 
honor  to  the  extent  allowable  by  law.  In 
some  circumstances,  we  would 
withhold  also  fi'om  the  rulemaking 
record  a  respondent's  identity,  as 
allowable  by  law.  If  you  wish  for  us  to 
withhold  your  name  and/or  address, 
you  must  state  this  prominently  at  the 
beginning  of  your  comments.  However, 
we  will  not  consider  anonymous 
comments.  We  will  make  all 
submissions  fitim  organizations  or 
businesses,  and  fi'om  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety . 


Peer  Review 

In  accordance  with  our  policy 
published  on  July  1,  1994  (59  FR 
34270),  we  wiU  seek  the  expert  opinions 
of  at  least  three  appropriate  and 
independent  specialists  regarding  this 
proposed  rule.  The  piupose  of  such  a 
review  is  to  ensure  that  listing  decisions 
are  based  on  scientifically  soiuid  data, 
assumptions,  and  analyses.  We  will 
send  these  peer  reviewers  copies  of  this 
proposed  rule  inunediately  following 
publication  in  the  Federal  Register.  We 
will  invite  these  peer  reviewers  to 
comment,  during  the  comment  period, 
on  the  specific  assumptions  and 
conclusions  regarding  the  proposed 
designation  of  critical  habitat. 

We  will  consider  all  comments  and 
information  received  diuing  the  60-day 
comment  period  on  this  proposed  rule 
during  preparation  of  a  final 
rulemaking.  Accordingly,  the  final 
decision  may  differ  fit)m  this  proposal. 

Public  Hearings 

The  Act  provides  for  one  or  more 
public  hearings  on  this  proposal,  if 
requested.  Requests  must  be  filed  within 
45  days  of  the  date  of  this  proposal. 
Such  requests  must  be  made  in  writing 
and  should  be  addressed  to  the  State 
Supervisor,  Asheville  Field  Office  (see 
ADDRESSES  section).  Written  comments 
submitted  diuing  the  comment  period 
receive  equal  consideration  with  those 
comments  presented  at  a  public  hearing. 

Qarity  of  the  Rule 

Executive  Order  12866  requires  each 
agency  to  write  regulations/notices  that 
are  easy  to  understand.  We  invite  your 
comments  on  how  to  make  this  notice 
easier  to  understand,  including  answers 
to  questions  such  as  the  following:  (1) 
Are  the  requirements  in  the  notice 
clearly  stated?  (2)  Does  the  notice 
contain  unnecessary  technical  language 
or  jargon  that  interferes  with  the  clarity? 
(3)  Does  the  format  of  the  proposed  rule 
(grouping  and  order  of  sections,  use  of 
headings,  paragraphing,  etc.)  aid  or 
reduce  its  clarity?  (4)  Is  the  description 
of  the  notice  in  the  "Supplementary 
Information"  section  of  the  preamble 
helpful  in  understanding  the  notice?  (5) 
What  else  could  we  do  to  make  the 
notice  easier  to  understand? 

Send  a  copy  of  any  comments  that 
concern  how  we  could  make  this  notice 
easier  to  understand  to:  Office  of 
Regulatory  Affairs,  Department  of  the 
Interior.  Room  7229,  1849  C  Street,  NW, 
Washington,  DC  20240.  You  may  e-mail 
your  comments  to  the  following 
address:  Execsec@ios.doi.gov. 
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Required  Determinations 

Regulatory  Planning  and  Review 

In  accordance  with  the  criteria  in 
Executive  Order  12866,  this  rule  is  a 
signiiicant  regulatory  action  and  has 
been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB). 

(a)  In  the  economic  analysis,  we  will 
determine  whether  this  rule  will  have 
an  annual  economic  effect  of  $100 
million  or  more,  or  adversely  affect  an 
economic  sector,  productivity,  jobs,  the 
enviromnent,  or  other  units  of 
government.  The  Appalachian  elktoe 
was  listed  as  an  endangered  species  in 
1994.  Since  that  time  we  have 
conducted,  and  will  continue  to 
conduct,  formal  and  informal  section  7 
consultations  with  other  Federal 
agencies  to  ensure  that  their  actions  will 
not  jeopardize  the  continued  existence 
of  the  Appalachian  elktoe. 


Under  the  Act,  critical  habitat  may 
not  be  adversely  modified  by  a  Federal 
agency  action;  critical  habitat  does  not 
impose  any  restrictions  on  non-Federal 
persons  imless  they  are  conducting 
activities  funded  or  otherwise 
sponsored  or  permitted  by  a  Federal 
agency  (see  Table  1  below).  Section  7  of 
the  Act  requires  Federal  agencies  to 
ensure  that  they  do  not  jeopardize  the 
continued  existence  of  the  species. 
Based  on  our  experience  with  the 
species  and  its  needs,  we  believe  that 
any  Federal  action  or  authorized  action 
that  could  potentially  cause  an  adverse 
modification  of  the  proposed  critical 
habitat  would  currently  be  considered 
as  "jeopardy"  to  the  species  under  the 
Act. 

Accordingly,  we  do  not  expect  the 
designation  of  areas  as  critical  habitat 
within  the  geographical  range  occupied 
by  the  species  to  have  any  incremental 
impacts  on  what  actions  may  or  may  not 


be  conducted  by  Federal  agencies  or 
non-Federal  persons  that  receive 
Federal  authorization  or  funding.  Non- 
Federal  persons  who  do  not  have  a 
Federal  "sponsorship"  of  their  actions 
are  not  restricted  by  the  designation  of 
critical  habitat.  (However,  they  continue 
to  be  bound  by  the  provisions  of  the  Act 
concerning  "take"  of  the  species,  which 
came  into  play  in  1994  when  the  species 
was  listed  as  endangered.) 

(b)  This  rule  will  not  create 
inconsistencies  with  other  agencies' 
actions.  Federal  agencies  have  been 
required  to  ensure  that  their  actions  do 
not  jeopardize  the  continued  existence 
of  the  Appalachian  elktoe  since  the 
listing  in  1994.  As  shown  in  Table  1 
(below),  no  additional  effects  on  agency 
actions  are  anticipated  to  result  from  the 
critical  habitat  designation.  However, 
we  will  continue  to  review  this 
proposed  action  for  any  inconsistencies 
with  other  Federal  agency  actions. 


Table  1.— Impacts  of  Appalachian  Elktoe  Listing  and  Critical  Habitat  Designation 


Categories  of  activities 

Activities  potentially  affected  by  species  listing  only  ^ 

Additional  activities 

potentially  affected 

by  critical  habitat 

designation  2 

Federal  Activities  Potentially  Affected  ^  

Private  and  ottier  non-Federal  Activities  Po- 
tentially Affected*. 

Activities  such  as  carrying  out  or  issuing  permits,  authorization,  or  funding 
for  reservoir  construction;  stream  alterations;  wastewater  facility  devel- 
opment; hydroelectric  facility  construction  and  operation;  pesticide/herbi- 
cide applications;  forestry  operatlor>s;  road,  bridge,  and  utility  construc- 
tion; or  ottier  activities  that  could  result  in  direct  or  Indirect  Impacts  to 
the  Appalachian  elktoe  and/or  Its  habitat. 

Activities  occurring  on  Federal  land  or  tiiat  require  a  action  (pemnit,  au- 
thorization, or  funding)  and  tfiat  involve  activities  such  as  those  listed 
above  ttiat  could  result  In  "take"  of  the  Appalachian  elktoe  or  damage 
or  destruction  of  its  habitat. 

None. 
None. 

'  This  column  represents  tt>e  activities  potentially  affected  by  listing  ttie  Appalachian  elktoe  as  an  endangered  species  (November  23,  1994;  59 
FR  60324)  under  ttie  Endangered  Species  Act. 

2  This  column  represents  ttie  effects  on  activities  resulting  from  critical  habitat  designation  beyond  tfie  effects  attributable  to  the  listing  of  the 
species. 

3  Activities  initiated  by  a  Federal  agency. 

♦Activities  Initiated  by  a  private  or  other  non-Federal  entity  that  may  need  Federal  authorization  or  funding. 


(c)  The  proposed  rule,  if  made  final, 
will  not  significantly  impact 
entitlements,  grants,  user  fees,  loan 
programs,  or  the  rights  and  obligations 
of  their  recipients.  Federal  agencies 
currently  are  required  to  ensure  that 
their  activities  do  not  jeopardize  the 
continued  existence  of  the  species,  emd 
we  do  not  anticipate  that  the  adverse 
modification  prohibition  (resulting  from 
the  critical  habitat  designation)  will 
have  any  incremental  effects  in  areas  of 
proposed  critical  habitat. 

(d)  This  rule  will  not  raise  novel  legal 
or  policy  issues.  The  proposed  rule 
follows  the  requirements  for 
determining  critical  habitat  contained  in 
the  Act. 


Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.) 

In  the  draft  economic  analysis  (under 
section  4  of  the  Act),  we  will  determine 
whether  the  designation  of  critical 
habitat  will  have  a  significant  effect  on 
a  substantial  number  of  small  entities. 
As  discussed  imder  "Regulatory 
Planning  and  Review"  above,  this  rule 
is  not  expected  to  result  in  any 
restrictions  in  addition  to  those 
currently  in  existence  for  areas  of 
proposed  critical  habitat. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (5  U.S.C.  804(2)) 

In  the  economic  analysis,  we  will 
determine  whether  the  designation  of 
critical  habitat  will  cause  (a)  any  effect 
on  the  economy  of  $100  million  or 
more,  (b)  any  increases  in  costs  or  prices 


for  consumers;  individual  industries; 
Federal,  State,  or  local  government 
agencies;  or  geographical  regions,  or  (c) 
any  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S.-based  enterprises  to  compete 
with  foreign-based  enterprises.  As 
discussed  above,  we  anticipate  that  the 
designation  of  critical  habitat  will  not 
have  any  additional  effects  on  these 
activities  in  areas  of  critical  habitat  that 
are  within  the  geographical  range 
occupied  by  the  species. 

Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1501  etseq.) 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501  et 
seq.): 
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a.  This  rule  will  not  "significantly  or 
uniquely"  affect  small  governments.  A 
Small  Government  Agency  Plan  is  not 
required.  Small  governments  will  not  be 
affected  unless  they  propose  an  action 
requiring  Federal  funds,  permits,  or 
other  authorization.  Any  such  activity 
will  require  that  the  involved  Federal 
agency  ensure  that  the  action  will  not 
adversely  modify  or  destroy  designated 
critical  habitat. 

1 1  b.  This  rule  will  not  produce  a 
Federal  mandate  on  State,  local,  or  tribal 
governments  or  the  private  sector  of 
$100  million  or  greater  in  any  year;  that 
is,  it  is  not  a  "significant  regulatory 
action"  under  the  Unfunded  Mandates 
Reform  Act.  The  designation  of  critical 
habitat  imposes  no  new  obligations  on 
State  or  local  governments. 

Takings 

I  In  accordance  with  Executive  Order 
2630,  this  rule  does  not  have 
Significant  takings  implications,  and  a 
takings  implication  assessment  is  not 
required.  This  proposed  rule,  if  made 
final,  will  not  "take"  private  property. 
The  designation  of  critical  habitat 
affects  oidy  Federal  agency  actions. 
Federal  actions  on  private  land  could  be 
affected  by  the  critical  habitat 
designation;  however,  we  expect  no 
regulatory  effect  from  this  designation 
since  all  proposed  areas  are  considered 
to  be  within  the  geographical  range 
occupied  by  the  species  and  would  be 
reviewed  under  both  the  jeopardy  and 
adverse  modification  standards  under 
section  7  of  the  Act. 

This  rule  will  not  increase  or  decrease 
the  current  restrictions  on  private 
property  concerning  taking  of  the 
Appalachian  elktoe  as  defined  in 
section  9  of  the  Act  and  its 
implementing  regulations  (50  CFR 
17.31).  Additionally,  critical  habitat 
designation  does  not  preclude  the 
development  of  habitat  conservation 
plans  and  the  issuance  of  incidental 
take  permits.  Any  landowner  in  areas 
that  are  included  in  the  designated 
critical  habitat  will  continue  to  have 
opportiuiity  to  utilize  his  or  her 
property  in  ways  consistent  with  the 
stuvival  of  the  Appalachian  elktoe. 


Federalism 

In  accordance  with  Executive  Order 
13132,  this  rule  does  not  have 
significant  federalism  effects.  A 
Federalism  Assessment  is  not  required. 
In  keeping  with  Department  of  the 
Interior  and  Department  of  Commerce 
policy,  we  requested  information  from, 
and  coordinated  the  development  of  this 
criticed  habitat  proposal  with, 
appropriate  State  natiual  resources 
agencies  in  North  Carolina  and 
Tennessee.  We  will  continue  to 
coordinate  any  future  designation  of 
critical  habitat  for  the  Appalachian 
elktoe  with  the  appropriate  State 
agencies.  The  designation  of  critical 
habitat  for  the  Appalachian  elktoe 
imposes  few,  if  any,  additional 
restrictions  to  those  currently  in  place 
and  therefore  has  little  incremental 
impact  on  State  and  local  governments 
and  their  activities.  The  designation 
may  provide  some  benefit  to  these 
governments  in  that  the  areas  essential 
to  the  conservation  of  the  species  are 
more  clearly  defined  and,  to  the  extent 
currentiy  feasible,  the  primary 
constituent  elements  of  the  habitat 
necessary  to  the  survival  of  the  species 
are  specifically  identified.  While 
making  this  definition  and 
identification  does  not  alter  where  and 
what  federally  sponsored  activities  may 
occur,  doing  so  may  assist  these  local 
govenunents  in  long-range  planning 
(rather  than  waiting  for  case-by-case 
section  7  considtations  to  occur). 

Civil  Justice  Reform 

In  accordance  with  Executive  Order 
12988,  the  Department  of  the  Interior's 
Office  of  the  SoUcitor  determined  that 
this  rule  does  not  imduly  burden  the 
judicial  system  and  meets  the 
requirements  of  sections  3(a)  and  3(b)(2) 
of  the  Order.  The  Office  of  the  Solicitor 
will  review  the  final  determination  for 
this  proposal.  We  will  make  every  effort 
to  ensure  that  the  final  determination 
contains  no  drafting  errors,  provides 
clear  standards,  simplifies  procediues, 
reduces  burdens,  and  is  clearly  written, 
such  that  the  risk  of  litigation  is 
minimized. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  any  new 
collections  of  information  that  require 


approval  by  the  Office  of  Management 
and  Budget  (OMB)  under  44  U.S.C.  3501 
et  seq.  This  rule  will  not  impose  new 
record-keeping  or  reporting 
requirements  on  State  or  local 
governments,  individuals,  businesses,  or 
organizations. 

National  Environmental  Policy  Act 

We  have  determined  that  we  do  not 
need  to  prepare  an  Environmental 
Assessment  or  an  Environmental  Impact 
Statement  as  defined  by  the  National 
Environmental  Policy  Act  of  1969  in 
connection  with  regvdations  adopted 
piu^uant  to  section  4(a)  of  the  Act.  We 
published  a  notice  outlining  our  reasons 
for  this  determination  in  the  Federal 
Register  on  October  25,  1983  (48  FR 
49244). 

References  Cited 

A  complete  list  of  all  references  cited 
in  this  proposed  rule  is  available  upon 
request  from  the  Asheville  Field  Office 
(see  ADDRESSES  section). 

Author 

The  primary  author  of  this  document 
is  John  Fridell  (see  ADDRESSES  section). 

List  of  Sul^ects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements, 
Transportation. 

Proposed  Regulation  Promulgation 

For  the  reasons  given  in  the  preamble, 
we  propose  to  amend  50  CFR  part  17, 
as  set  forth  below. 

PART  17— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625,  100  Stat.  3500;  unless  otherwise  noted. 

2.  In  §  17.11(h),  revise  the  entry  for 
the  "Elktoe,  Appalachian"  under 
"CLAMS"  to  read  as  follows: 

§17.11    Endangered  and  threatenad 
wildlife. 

***** 

(h)*  *  * 
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Species 


Common  name 


Scientific  name 


Hictftrir  ranno       Vertebrate  population  wtiere       e,-hic       When        Critical        Special 
nisionc  range        endangered  or  ttireatened        ^'^'"^        "eto^        hahhat  n.ioc 


listed        habitat 


mies 


Clams 

Ellctoe,  Appalachian 


Alasmidonta 
raveneliana. 


U.S.A 


(NC.  TN)    E 


563        17.95(0    NA 


3.  Amend  §  17.95(f)  by  adding  critical     §17.95    Critical  habitat— flsh  and  wildlife. 
habitat  for  the  Appalachian  elktoe  *        •        *        *         * 

[Alasmidonta  raveneliana).  in  the  same         (jj  q^^  ^^ j  ^^^j^ 
alphabetical  order  as  the  species  occurs 
in  17.11(h). 


Appalachian  eiktoe  [Alasmidonta 
raveneliana] 

1.  Critical  habitat  units  proposed  for 
designation  as  critical  habitat  are  described 
below  and  depicted  in  the  maps  that  follow, 
with  the  lateral  extent  of  each  designated 
unit  bounded  by  the  ordinary  high  water 
line: 


North  Carolina 


50  Miles 
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Unit  1:  Macon  Coimty  and  Swain  County, 
North  Carolina — the  main  stem  of  the  Little 
Tennessee  River  (Tennessee  River  system), 
from  the  Lake  Emory  Dam  at  Franklin,  Macon 
County,  North  Carolina,  downstream  to  the 


backwaters  of  Fontana  Reservoir  in  Swain 
County,  North 'Carolina. 

Unit  2:  Jackson  County  and  Swain  County, 
North  Carolina — the  main  stem  of  the 
Tuckasegee  River  (Little  Tennessee  River 


system),  from  the  N.C.  State  Route  1002 
Bridge  in  CuUowhee,  Jackson  County,  North 
Carolina,  doMmstream  to  the  N.C.  Highway 
19  Bridge,  north  of  Bryson  City.  Swain 
County,  North  Carolina. 


Unit  1  &  Unit  2               y 

-^^v-^-^^^X        TenneM«e                 / 

Nortt»Carolna 

f^^^ii^ft^_.J*<r'   3vi/^rv^          Bryson  City  j 

Fontana  Reserv«^            ^C^hLs*^ 

^^.^-Unit  2-  -  Tuckasegee  River 

• 

CullQwhee 

Unit  1  -  -  Little  Tennessee  River    ^^-^T^ 

1 

^k  Lake  Emory  dain 

. 

•  Franklin                                   a 

0                                        10  Miles              f 
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Unit  3:  Graham  County,  North  Carolina —        Dam,  dovmstream  to  its  confluence  with  the 
the  main  stem  of  the  Cheoah  River  (Little  Little  Tennessee  River. 

Tennessee  River  system),  from  the  Santeetlah 


Unit  3. 

^ 

Cheoah  lUver    ^^ 

M^^I^^^Dt  Santeetlah  Reseivoir 

N 

A 

0 

5  Miles                       >r 

-♦- 

> 

• 
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Unit  4:  Transylvania  County,  North  Carolina — the  main  stem  of  the  Little  River  (French  Broad  River  system),  from  the  Cascade 
Lake  Power  Plant,  downstream  to  its  confluence  with  the  French  Broad  River. 


Unit  4. 


Brevard 


Little  River 


N 


-I- 


5  Miles 
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Unit  5:  Haywood  County,  North  Carolina —  River,  downstream  to  the  confluence  of  the  Pigeon  River,  downstream  to  the  N.C. 

the  main  stem  of  the  West  Fork  Pigeon  River  East  Fork  Pigeon  River,  and  the  main  stem  of  Highway  215  Bridge  crossing,  south  of 

(French  Broad  River  system),  from  the  the  Pigeon  River,  from  the  confluence  of  the  Canton,  North  Carolina, 

confluence  of  the  Little  East  Fork  Pigeon  West  Fork  Pigeon  River  and  the  East  Fork 


Unit  5. 

Canton  •^^^^  Pigeon  Rh/or 

>>•  East  Fork,  Pigeon  River 

•  West  Fork,  Pigeon  Rrver 

0                                             5  MHes 
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Unit  6:  Yancey  County  and  Mitchell 
County,  North  Carolina,  and  Unicoi  County, 
Tennessee — the  main  stem  of  the  North  Toe 
River,  Yancey  and  Mitchell  Counties,  North 
Carolina,  from  the  confluence  of  Big  Crabtree 
Creek,  downstream  to  the  confluence  of  the 
South  Toe  River;  the  main  stem  of  the  South 
Toe  River,  Yancey  County,  North  Carolina, 
from  the  N.C.  State  Route  1152  Bridge, 


downstream  to  its  confluence  with  the  North 
Toe  River;  the  main  stem  of  the  Toe  River, 
Yancey  and  Mitchell  Counties,  North 
Carolina,  from  the  confluence  of  the  North 
Toe  River  and  the  South  Toe  River, 
downstream  to  the  confluence  of  the  Cane 
River;  the  main  stem  of  the  Cane  River, 
Yancey  County,  North  Carolina,  from  the 
N.C.  State  Route  1381  Bridge,  downstream  to 


its  confluence  with  the  Toe  River;  and  the 
main  stem  of  the  Nolichucky  River  from  the 
confluence  of  the  Toe  River  and  the  Cane 
River  in  Yancey  County  and  Mitchell  County, 
North  Carolina,  downstream  to  the  U.S. 
Highway  23/19W  Bridge  southwest  of  Erwin, 
Unicoi  County,  Tennessee. 


Unite. 

#Erwin 

A^-^ 

Nolichucfcy  Rlvw\  y^ 

^^ 

k^^n«  River 

To*  Rlv«r 

North  Toe 
sr^*Rlv*r 

^BumsviU* 

South  Toe  ^ 
River       ^ 

• 
Spruce  Pine 

N 

0 

5 

10  MUes     Y 

2.  Within  these  areas,  the  primary 
constituent  elements  include: 

(i)  Permanent,  flowing,  cool,  clean  water; 

(ii)  Geomorphically  stable  stream  and  river 
channels  and  banks; 

(iii)  Pool,  riffle,  and  run  sequences  within 
the  channel; 


(iv)  Sand,  gravel,  cobble,  boulder,  and 
bedrock  substrates  with  no  more  than  low 
amounts  of  fine  sediment; 

(v)  Moderate  to  high  stream  gradient; 

(vi)  Periodic  natural  flooding;  and 

(vii)  Fish  hosts,  with  adequate  living, 
foraging,  and  spawning  areas  for  them. 


Dated:  February  1,  2001. 

Joseph  E.  Doddridge, 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 

(FR  Doc.  01-3128  Filed  2-7-01;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  mies  or 
proposed  mles  that  are  appl(cat)ie  to  ttie 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  tiling  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examptes  of  documents  appearing  In  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Paciwrs  and 
Stockyards  Administration 

Request  for  Extension  and  Revision  of 
a  Currsntiy  Approved  information 
Collection 

agency:  Grain  Inspection,  Packers  and 
Stockyards  Administration,  USDA. 
ACTION:  Notice  and  request  for 
comments. 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C  Chapter  35),  this  notice 
announces  the  Grain  Inspection,  Packers 
and  Stockyards  Administration's 
(GIPSA)  intention  to  request  an 
extension  and  revision  of  a  currently 
approved  information  collection  in 
support  of  the  reporting  and 
recordkeeping  requirements  under 
regulations  under  the  Packers  and 
Stockyards  Act  of  1921,  as  amended  (7 
U.S.C.  161,  etseq.). 

DATES:  Comments  on  this  notice  must  be 
received  by  April  10.  2001. 
ADOmONAL  INFORMATION  OR  COMMENTS: 
Contact  Sharon  Vassiliades,  GIPSA, 
USDA,  STOP  3604,  1400  Independence 
Avenue,  SW,  Washington,  DC  20250- 
3604,  FAX  202  690-2755,  or  telephone: 
202  720-1738. 
SUPPLEMENTARY  INFORMATION: 

Title:  Regulations  and  Related 
Reporting  and  Recordkeeping 
Requirements — Packers  and  Stockyards 
Programs. 

OMB  Number:  0580-0015. 

Expiration  Date  of  Approval:  May  31, 
2001. 

Type  of  Request:  Extension  and 
revision  of  a  ciurently  approved 
information  collection. 

Abstract:  The  Packers  and  Stockyards 
Act  (7  U.S.C.  181  et  seq.)  (Act)  and  the 
regulations  luider  the  Act  authorize  the 
collection  of  information  for  the 
purpose  of  enforcing  the  Act  and 
regulations  and  to  conduct  studies  as 


requested  by  Congress.  The  information 
is  needed  in  order  for  GIPSA  to  carry 
out  its  responsibilities  under  the 
Packers  and  Stockyards  Act.  The 
information  is  necessary  to  monitor  and 
examine  financial,  competitive,  and 
trade  practices  in  the  livestock,  meat 
packing,  and  poultry  industries.  The 
purpose  of  this  notice  is  to  solicit 
comments  from  the  public  concerning 
our  information  collection. 

Estimate  of  Burden:  Public  reporting 
and  recordkeeping  burden  for  this 
collection  of  information  is  estimated  to 
average  8.5  hours  per  response. 

Respondents:  Livestock  auction 
markets,  livestock  dealers,  packer 
buyers,  meat  packers,  and  live  poultry 
dealers. 

Estimated  Number  of  Respondents: 
10,950. 

Estimated  Number  of  Responses  per 
Respondent:  3.3. 

Estimated  Total  Annual  Burden  on 
Respondents:  304,106  hours. 

Copies  of  this  information  collection 
can  be  obtained  firom  Sharon  Vassiliades 
at  202  720-1738. 

Comments:  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  agency ?s  estimate 
of  the  burden  of  the  proposed  collection 
of  information  including  the  validity  of 
the  methodology  and  assumptions  used; 

(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  forms  of  information 
technology.  Comments  may  be  sent  to: 
Sharon  Vassiliades,  GIPSA,  USDA, 
STOP  3649,  1400  Independence 
Avenue,  SW.  Washington,  D.C.  20250- 
3604;  Faxed  to  202  690-2755;  or  e- 
mailed  to  comments@gipsadc.usda.gov. 

All  res]}onses  to  this  notice  will  be 
simmiarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 


Dated:  January  24,  2001. 
JoAnn  Waterileld, 

Deputy  Administrator,  Packers  and 
Stockyards  Programs,  Grain  Inspection, 
Packers  and  Stockyards  Administration. 
[PR  Doc.  01-3234  Filed  2-7-01:  8:45  am) 

BtLUNO  CODE  341U-ErMJ 


COMMISSION  ON  CML  RIGHTS 

Hearing  on  Allegations  of  Voting 
Irregularities  In  the  Presidential 
Election  on  November  7, 2000 

agency:  Commission  on  Civil  Rights. 
ACTION:  Notice  of  hearings. 

SUMMARY:  Notice  is  hereby  given 
pursuant  to  the  provisions  of  the  Civil 
Rights  Commission  Amendments  Act  of 
1994,  Section  3,  Public  Law  103-419, 
108  Stat.  4338,  as  amended,  and  45  CFR 
702.3.,  that  public  hearings  before  the 
U.S.  Commission  on  Civil  Rights  will 
commence  on  Friday,  February  16, 
2001,  beginning  at  9:00  a.m.,  in  the 
morning  in  Miami,  FL,  and  on 
subsequent  days  in  Jacksonville,  FL,  and 
in  Tampa,  FL.  The  February  16,  2001, 
hearing  will  take  place  at  the  Wyndham 
Miami  Biscayne  Bay  Hotel,  1601 
Biscayne  Boulevard,  Miami,  Florida 
33132.  The  purpose  of  these  hearings  is 
to  collect  information  within  the 
jurisdiction  of  the  Commission,  imder 
Public  Law  98-183,  Section  5(a)(1)  and 
Section  5(a)(5),  related  particvdarly  to 
allegations  that  eligible  persons  in 
Florida  were  denied  the  right  to  vote  or 
to  have  their  votes  pro'perly  coimtied  in 
the  election  of  the  Presidential  electors 
on  November  7,  2000. 

The  original  notice  for  the  hearings 
was  cinnounced  in  the  Federal  Register 
on  Wednesday,  December  13,  2000,  FR 
Doc.  00-31904,  VoL  65,  No.  2401,  p. 
77850.  The  Commission  is  authorized  to 
hold  hearings  and  to  issue  subpoenas 
for  the  production  of  documents  and  the 
attendance  of  witnesses  pursuant  to  45 
CFR  701.2.  The  Commission  is  an 
independent  bipartisan,  fact  finding 
agency  authorized  to  study,  collect,  and 
disseminate  information,  and  to 
appraise  the  laws  and  policies  of  the 
Federal  Government,  and  to  study  and 
collect  information  with  respect  to 
discrimination  or  denials  of  equal 
protection  of  the  laws  under  the 
Constitution  because  of  race,  color, 
religion,  sex,  age,  disability,  or  national 
origin,  or  in  the  administration  of 
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justice.  The  Commission  has  broad 
authority  to  investigate  allegations  of 
voting  irregularities  even  when  alleged 
abuses  do  not  involve  discrimination. 
Hearing  impaired  persons  who  will 
attend  the  hearings  and  require  the 
[services  of  a  sign  language  interpreter, 
ishould  contact  Pamela  Dunston. 
Administrative  Services  and 
Clearinghouse  Division  at  (202)  376- 
$105  (TDD  (202)  376-8116),  at  least  five 
is)  working  days  before  the  scheduled 
Idate  of  the  hearings. 

N)R  FURTHER  INFORMATION  CONTACT:  Les 
Jin,  Office  of  the  Staff  Director  (202) 
376-7700. 

Dated:  February  5,  2001. 
^ward  A.  Hailes,  Jr., 

peneral  Counsel. 

tPR  Doc.  01-3317  Filed  2-7-01;  8:45  am] 

eiLUNG  CODE  633S-01-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

i    Piu^uant  to  section  6(c)  of  the 
Educational,  Scientific  and  Cultiu^ 
Materials  Importation  Act  of  1966  (Pub. 
L  89-651;  80  Stat.  897;  15  CFR  part 
BOl),  we  invite  comments  on  the 
Question  of  whether  instruments  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instruments 
ihown  below  are  intended  to  be  used, 
are  being  manufactured  in  the  United 
States. 

1    Comments  must  comply  with  15  CFR 
801.5(a)(3)  and  (4)  of  the  regulations  and 
be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff.  U.S. 
Department  of  Commerce,  Washington, 
DC  20230.  Applications  may  be 
Examined  between  8:30  a.m.  and  5:00 
p.m.  in  Room  4211,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC. 
I    Docket  Number:  01-001 .  Applicant: 
St.  Louis  Science  Center,  5050  Oakland 
Avenue,  St.  Louis,  MO  63110. 
instrument:  Universal  Planetarium, 
Universarium  Model  IX.  Manufacturer: 
tarl  Zeiss,  Germany.  Intended  Use:  The 
instrument  is  a  planetarium  which  will 
be  used  as  part  of  an  interactive 
Educational  program  to  teach  visitors  to 
the  center  about  human  space  habitation 
fnd  space  exploration.  Application 
accepted  by  Commissioner  of  Customs: 
January  9,  2001. 

i   Docket  Number:  01-002.  Applicant: 
"fhe  University  of  Texas  at  Austin, 
i)epartment  of  Chemistry  and 
Biochemistry.  Welch  Hall.  Room  3.202, 


Austin,  TX  78712.  Instrument:  Electron 
Microscope.  Model  JEM-2010F. 
Manufacturer:  JEOL  Ltd..  Japan. 
Intended  Use:  The  instrument  is 
intended  to  be  used  to  study  shape  and 
morphology  of  small  nanoparticles  to 
determine  crystal  structm^  and  defects 
of  nanoparticles  and  the  crystalline 
structiue  of  polymers  and  its  aggregates. 
In  addition,  the  instnunent  will  be  used 
for  studies  of  the  following:  (1)  Binding 
of  nanoparticles  to  specific  sites  on 
nanoparticles,  (2)  crystal  structure  and 
chemical  composition  of  nanoparticles 
of  oxides,  (3)  friction  and  defects  on 
nanodevices  including  mechanical, 
electronic  and  photonic.  (4)  chemical 
composition  and  interbond  distance  on 
semiconductor  and  metallic  quantiun 
dots,  and  (5)  chemical  shifts  and 
bonding  in  composite,  polymer,  metal 
and  nanoparticle  materials.  The 
objectives  of  these  investigations  are  the 
discovery  and  applications  of  new 
properties  of  nanoparticles, 
semiconductors,  polymers  and  metals. 
The  instnunent  will  also  be  used  to 
provide  hands-on  training  and 
utilization  for  graduate  students  in 
chemistry,  engineering  and  physics. 
Application  accepted  by  Commissioner 
of  Customs:  January  9,  2001. 

Docket  Number:  01-003.  Applicant: 
Children's  Medical  Center  of  Dallas, 
1935  Motor  Street,  Dallas,  TX  75235. 
Instrument:  Electron  Microscope,  Model 
H-7500-1.  Man u/arturer;  Hitachi, 
Japan.  Intended  Use:  The  instrument  is 
intended  to  be  used  to  examine 
predominantly  human  tissue  biopsies  as 
part  of  a  diagnostic  workup  and  study 
of  human  disease  diuing  the  teaching  of 
pathology  residents.  Application 
accepted  by  Commissioner  of  Customs: 
January  12,  2001. 

Docket  Number:  01-004.  Applicant: 
University  of  California,  One  Shields 
Avenue,  Davis,  CA  95616-8711  . 
Instrument:  Multielectrode  Neuronal 
Manipulator,  Model  Eckhom-7. 
Manufacturer:  UWE  Thomas  Recording, 
Germany.  Intended  Use:  The  instrument 
is  intended  to  be  used  to  deliver  fine 
microelectrodes  into  the  brains  of 
monkeys  to  study  the  brain  signals  that 
are  generated  by  social  and  emotional 
interactions  among  animals.  These 
studies  are  aimed  at  understanding  the 
brain  mecheinism  that  causes  emotional 
disorders  such  as  depression,  anxiety, 
social  phobia  and  panic  attacks  in 
people.  Application  accepted  by 


Commissioner  of  Customs:  January  19, 
2001. 

Gerald  A.  Zerdy, 

Program  Manager,  Statutory  Import  Programs 
Staff. 

[FR  Doc.  01-3318  Filed  2-7-01;  8:45  am] 

nUJNG  COOE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  AtnKMpheric 
Administration 

[I.D.  0201  GIB] 

New  England  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  New  England  Fishery 
Management  Coxmcil  (Council)  is 
scheduling  public  meetings  of  its 
Groimdfish  Committee,  Groundfish 
Advisory  Panel  and  Social  Sciences 
Advisory  Committee(SSAC)  in 
February,  2001  to  consider  actions 
affecting  New  England  fisheries  in  the 
exclusive  economic  zone  (EEZ). 
Recommendations  from  these  groups 
will  be  brought  to  the  full  Council  for 
formal  consideration  and  action,  if 
appropriate. 

DATES:  The  meetings  will  held  between 
Thm^day,  February  22  and  Wednesday, 
February  28,  2001.  See  SUPPLEMENTARY 
INFORMATION  for  specific  dates  and 
times. 

ADDRESSES:  The  meetings  will  be  held 
in  Peabody  and  Newburyport,  MA.  See 
SUPPLEMENTARY  INFORMATION  for  specific 

locations. 

FURTHER  INFORMATION  CONTACT:  Paul  J. 
Howard,  Executive  Director.  New 
England  Fishery  Management  Council; 
(978)465-0492. 
SUPPLEMENTARY  INFORMATION: 

Meeting  Dates  and  Agendas 

Thursday,  February  22,  2001,  9:30 
a.m. — Groundfish  Advisory  Panel 
Meeting 

Location:  Holiday  Inn,  One  Newbury 
Street,  Route  1,  Peabody.  MA  01960: 
telephone:  (978)  535-4600. 

The  Groundfish  Advisory  Panel  will 
review  the  proposed  management 
alternatives  for  Amendment  1 3  to  the 
Northeast  Multispecies  Plan.  These 
alternatives  have  been  developed  by  the 
Groundfish  Plan  Development  Team 
and  the  Groundfish  Oversight 
Committee  during  the  past  year.  The 
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Panel  will  develop  its  recommendations 
on  the  alternatives  for  further 
consideration  by  the  Groundfish 
Oversight  Conunittee.  They  will  review 
the  biological  objectives  for  the 
amendment  and  will  comment  on  those 
objectives.  The  Advisory  Panel  will 
develop  recommendations  for  an 
observer  program  for  the  multispecies 
fishery,  including  funding  sources.  They 
will  also  identify  issues  that  it  believes 
may  need  further  attention  by  the 
Committee,  and  may  develop  suggested 
alternatives  to  the  management 
measiues  imder  development. 

Friday.  February  23.  2001.  10:00 
a.m. — Social  Sciences  Advisory 
Committee  Meeting 

Location:  Coimcil  Office,  50  Water 
Street,  Newburyport,  MA  01950; 
telephone:  (978)  465-0492. 

The  Conunittee  will  review 
information  collected  from  public 
meetings  about  the  social  and 
commimity  impacts  of  Amendment  5, 
Amendment  7  and  subsequent 
framework  adjustments  to  the  Northeast 
Multispecies  Fishery  Management  Plan 
(Multispecies  FMP).  The  Committee 
also  will  review  economic  information 
developed  by  the  Council  staff  about  the 
impacts  of  these  measures.  The 
infonnation  about  the  social,  economic, 
and  community  impacts  will  be  used  in 
the  development  of  Amendment  13  to 
the  Multispecies  FMP.  The  Committee 
also  will  discuss  the  organization  of 
workshops  for  improving  social  and 
economic  analyses. 

Tuesday,  February  27,  2001,  at  9:30 
a.m.  and  Wednesday.  February  28, 
2001,  at  8:30  a.m.— Groundfish 
Oversight  Committee  Meeting 

Location:  Holiday  Inn,  One  Newbury 
Street,  Route  1,  Peabody,  MA  01960; 
telephone:  (978)  535-4600. 

The  Groundfish  Oversight  Committee 
Panel  will  review  the  proposed 
management  alternatives  for 
Amendment  13  to  the  Northeast 
Multispecies  Plan.  These  alternatives 
have  been  developed  by  the  Groimdfish 
Plan  Development  Team  and  the 
Groimdfish  Oversight  Committee  during 
the  past  year.  The  Committee  will 
finahze  its  recommendation  on 
management  alternatives  that  will  be 
presented  to  the  Council  for 
consideration  at  the  March  Council 
meeting.  The  Committee  will  identify 
issues  that  it  believes  may  need  further 
attention  by  the  Plan  Development 
Team,  and  may  develop  additional 
alternatives  to  the  management 
measures  imder  development.  The 
Committee  may  discuss  all  elements  of 
the  alternatives,  including  the  biological 
objectives.  The  Committee  will  also 
receive  a  report  on  the  social  impacts  of 


management  measiues  that  have 
adopted  since  1994,  based  on 
infonnation  collected  by  the  Council 
staff  in  late  2000.  Staff  will  also  present 
an  analysis  of  groundfish  fishing  vessel 
gross  revenues  since  1994.  This 
information  will  be  used  by  the 
Committee  in  choosing  and  evaluating 
management  alternatives. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  Council  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
Council  action  during  this  meeting. 
Council  action  will  be  restricted  to  those 
issues  specifically  listed  in  this  notice 
and  any  issues  arising  after  publication 
of  this  notice  that  require  emergency 
action  under  section  305(c)  of  the 
Magnuson-Stevens  Act,  provided  the 
public  has  been  notified  of  the  Council's 
intent  to  take  final  action  to  address  the 
emergency. 

Special  Acconunodatioiu 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Paul  J.  Howard 
(see  ADDRESSES)  at  least  5  days  prior  to 
the  meeting  dates. 

Dated:  February  2.  2001. 
Richard  W.  Surdi, 

Acting  Director,  Offlce  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  01-3279  Filed  2-7-01;  8:45  am) 

MUJNO  COOe  3610-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapheric 
Adminiatration 

P.D.020101C] 

Pacific  Flahary  Management  Council; 
Public  Meetings 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

summary:  The  Pacific  Fishery 
Management  Council  (Council)  and  its 
advisory  entities  will  hold  public 
meetings. 

DATES:  The  Council  and  its  advisory 
entities  will  meet  March  5-9,  2001.  The 
Council  meeting  will  begin  on  Tuesday, 
March  6,  at  8  a.m.,  reconvening  each 
day  through  Friday.  The  Council  will 
meet  as  late  as  necessary  each  day  to 
complete  its  scheduled  business. 
ADDRESSES:  The  meetings  hearing  will 
be  held  at  the  Double  Tree  Hotel  - 


Columbia  River,  1401  N  Hayden  Island 
Drive,  Portland,  OR  97217;  telephone: 
(503)  283-2111. 

Council  address:  Pacific  Fishery 
Management  Council,  2130  SW  Fifth 
Avenue,  Suite  224,  Portland,  OR  97201. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Donald  O.  Mclsaac,  Executive  Director; 
telephone:  (503)  326-6352. 
SUPPLEMENTARY  INFORMATION:  All 
meetings  are  open  to  the  public,  except 
a  closed  session  will  be  held  irom  8  a.m. 
until  9:30  a.m.  on  Wednesday,  March  7 
to  address  litigation  and  personnel 
matters.  The  following  items  are  on  the 
Council  agenda,  but  not  necessarily  in 
this  order: 

A.  Call  to  Order 

1.  Opening  Remarks,  Introductions 

2.  Roll  CaU 

3.  Executive  Director's  Report 

4.  Approve  Agenda 

5.  Approve  September  and  November 
Meeting  Mitiutes 

B.  Salmon  Management 

1.  Report  on  Federal  Regulation 
Implementation 

2.  Review  of  2000  Fisheries  and 
Summary  of  2001  Stock  Abundance 
Estimates 

3.  Inseason  Management 
Recommendations  for  Openings  Prior  to 
May  1  off  Oregon 

4.  Identification  of  Management 
Objectives  and  Preliminary  Definition  of 
2001  Options 

5.  Progress  Report  on  the  Queets  Coho 
Overfishing  Status  Review 

6.  Update  on  Snake  River  Spring 
Chinook  Salmon  Recovery 

7.  Council  Recommendations  for  2001 
Management  Option  Analysis 

8.  Appointment  of  Officers  for  March 
Salmon  Hearings 

9.  Adoption  of  2001  Management 
Options  for  Public  Review 

C.  Habitat  Issues 

Ongoing  and  New  Habitat  Issues 

D.  Groundfish  Management 

1.  Status  of  NMFS  Research  Programs 
and  Other  Nonregulatory  Activities 

2.  Exempted  Fishing  Permit 
Applications 

3.  Future  Groundfish  Management 
Process  and  Schedule 

4.  Implementation  of  the  Groundfish 
Strategic  Plan 

5.  Groundfish  Informational  Reports 

E.  Highly  Migratory  Species 
Management 

1.  International  Highly  Migratory 
Species  (HMS)  Discussions  and  Actions 

2.  First  Draft  of  the  HMS  Fishery 
Management  Plan 
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Pacific  Halibut  Management 

1.  Halibut  Informational  Reports 

2.  Proposed  2001  Incidental  Catch 
Regulations  for  the  Troll  Salmon 
Fishery 


VONDAY,  MARCH  5,  2001 
Council  Secretariat 
Scientific  and  Statistical 
Salnnon  Advisory  Sut>panel 
Salmon  Technical  Team 
Tribal  Policy  Group 
TritMil/Washington  Technical 
Habitat  Steering  Group 
Strategic  Plan  Oversight 
Enforcement  Consultants 
Klamath  Fishery  Management 


TUESDAY,  MARCH  6,  2001 
Council  Secretariat 
California  State  Delegation 
Oregon  State  Delegation 
Washington  State  Delegation 
Scientific  and  Statistical 
Tribal  Policy  Group 
Tribal/Washington  Technical 
Highly  Migratory  Species 
Enforcement  Consultants 
Klamath  Fishery  Management 
Salmon  Advisory  Sut>panel 
Salmon  Technical  Team 

WEDNESDAY,  MARCH  7,  2001 
Council  Secretariat 
Callfomia  State  Delegation 
Oregon  State  Delegation 
Washington  State  Delegation 
Highly  Migratory  Species 
Tribal  Policy  Group 
Tribal/Washington  Technical 
Enforcement  Consultants 
Klamath  Fishery  Management 
Salmon  Technical  Team 
Salmon  Advisory  Subpanel 

THURSDAY,  MARCH  8,  2001 
Council  Secretariat 
California  State  Delegation 
Oregon  State  Delegation 
Washington  State  Delegation 
Trit>al  Policy  Group 
Tribal/Washington  Technical 
Enforcement  Consultants 
Klamath  Fishery  Management 
Salmon  Technical  Team 
Salmon  Advisory  Sut>panel 

FRIDAY,  MARCH  9,  2001 
Council  Secretariat 
Callfomia  State  Delegation 
Oregon  State  Delegation 
Washington  State  Delegation 
Tribal  Policy  Group 
Trit)aiyWashington  Technical 
Salmon  Technical  Team 
Salmon  Advisory  Subpanel 


G.  Administrative  and  Other  Matters 

1.  Status  of  Legislation 

2.  Appointments  of  Remaining 
Vacancies  to  Advisory  Bodies  for  2001 
Through  2003 

SCHEDULE  OF  ANCILLARY  MEETINGS 


3.  April  2001  Council  Meeting 
Agenda 

4.  Coimcil  Staff  Workload  Priorities 


7  a.m. 

Wailowa  Room 

8  a.m. 

Deschutes  Room 

8  a.m. 

Umatilla  Room 

8  a.m. 

Tualatin  Room 

8  a.m. 

Wilson  Room 

8  a.m. 

Santiam  Room 

'   9  a.m. 

Yakima  Room 

10  a.m. 

Nestucca  Room 

2  p.m. 

Umpqua  Room 

As  Needed 

Rogue  Room 

7  a.m. 

Wailowa  Room 

7  a.m. 

Umatilla  Room 

7  a.m. 

Deschutes  Room 

7  a.m. 

Yakima  Room 

8  a.m. 

Deschutes  Room 

8  a.m. 

Wilson  Room 

8  a.m. 

Santiam  Room 

10:30  a.m. 

Nehalem  Room 

5:30  p.m. 

Umpqua  Room 

As  Needed 

Rogue  Room 

As  Needed. 

Umatilla  Room 

As  Needed. 

Tualatin  Room 

7  a.m. 

Wallowa  Room 

7  a.m. 

UmatiHa  Room 

7  a.m. 

Deschutes  Room 

7  a.m. 

Yakima  Room 

8  a.m. 

f^ehalem  Room 

8  a.m. 

Wilson  Room 

8  a.m. 

Santiam  Room 

As  Needed 

Umpqua  Room 

As  Needed 

Rogue  Room 

As  Needed. 

Tualatin  Room 

As  Needed. 

Umatilla  Room 

7  a.m. 

Wallowa  Room 

7  a.m. 

Umatilla  Room 

7  a.m. 

Deschutes  Room 

7  a.m. 

Yakima  Room 

8  a.m. 

Wilson  Room 

8  a.m. 

Santiam  Room 

As  Needed 

Umpqua  Room 

As  Needed 

Rogue  Room 

As  Needed. 

Tualatin  Room 

As  Needed. 

Umatilla  Room 

7  a.m. 

Walkjwa  Room 

7  a.m. 

Umatilla  Room 

7  a.m. 

Deschutes  Room 

7  a.m. 

Yakima  Room 

8  a.m. 

Wilson  Room 

8  a.m. 

Santiam  Room 

fKS  Pi©©0©0. 

Tualatin  Room 

/\S  r^iOOQ6u. 

Umatilla  Room 

I  Although  non-emergency  issues  not 
isntained  in  this  agenda  may  come 
lefore  this  Council  for  discussion,  those 


issues  may  not  be  the  subject  of  formal 
Council  action  during  this  meeting. 
Council  action  will  be  restricted  to  those 


issues  specifically  listed  in  this  notice 
and  any  issues  arising  after  publication 
of  this  notice  that  require  emergency 
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action  under  section  305(c)  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
provided  the  public  has  been  noticed  of 
the  Coimcil's  intent  to  take  final  action 
to  address  the  emergency. 

Special  Accommodatioiis 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Ms.  Carolyn  Porter 
at  (503)  326-6352  at  least  5  days  prior 
to  the  meeting  date. 

February  2,  2001. 
Richard  W.  Surdi, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  01-3278  Filed  2-7-01;  8:45  am] 
MJLMQ  COM  ssio-aa-s 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapheric 
Administration 

[LD.  0202018] 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTKM:  Receipt  of  apphcation  to  modify 

permits  (1254);  issuance  of  permits 

(1268, 1209, 1251). 

SUMMARY:  Notice  is  hereby  given  of  the 
following  actions  regarding  permits  for 
takes  of  endangered  and  threatened 
species  for  the  purposes  of  scientific 
research  and/or  enhancement:  NMFS 
has  received  an  application  for  permit 
modification  from  Mr.  Martin  Daley, 
Dynegy  Northeast  Generation  (Dynegy) 
(1254);  NMFS  has  issued  permit  1268  to 
Mr.  James  Anderson,  of  National 
Aquariiun  in  Baltimore  (NAB)  (1268); 
NMFS  has  issued  permit  1251  to  Mr. 
Steven  Fields,  of  Magnolia  Springs  State 
Park  -  GADNR  (GADNR)  (1251),  NMFS 
has  issued  permit  1209  to  Mr.  Ken 
Alfieri.  of  Cypress  Gardens  (CG)  (1209). 
DATES:  Comments  or  requests  for  a 
public  hearing  on  any  of  the  new 
applications  or  modification  requests 
must  be  received  at  the  appropriate 
address  or  fax  number  no  later  than  5 
p.m.  eastern  standard  time  on  March  12, 
2001. 

ADDRESSES:  Written  comments  on  any  of 
the  new  appUcations  or  modification 
requests  should  be  sent  to  the 
appropriate  office  as  indicated  below. 
Comments  may  also  be  sent  via  fax  to 
the  number  indicated  for  the  application 


or  modification  request.  Comments  will 
not  be  accepted  if  submitted  via  e-mail 
or  the  Internet.  The  applications  and 
related  doounents  are  available  for 
review  in  the  indicated  office,  by 
appointment:. 

For  permits  1254, 1209, 1251. 1268: 
Office  of  Protected  Resources, 
Endangered  Species  Division,  F/PR3, 
1315  East- West  Highway,  Silver  Spring, 
MD  20910  (ph:  301-713-1401,  fax:  301- 
713-0376). 

FOR  FURTHER  INFORMATION  CONTACT: 
Tern  Jordan,  Silver  Spring,  MD  (phone: 
301-713-1401,  fax:  301-713-0376,  e-mail: 
Terri.Jordandnoaa.gov). 
SUPPLEMENTARY  INFORMATION: 

Aothority 

Issuance  of  permits  and  permit 
modifications,  as  required  by  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1543)  (ESA),  is  based  on  a 
finding  that  such  permits/modifications: 
(1)  are  applied  for  in  good  faith;  (2) 
would  not  operate  to  the  disadvantage 
of  the  listed  species  which  are  the 
subject  of  the  permits;  and  (3)  are 
consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA.  Authority  to  take  listed  species  is 
subject  to  conditions  set  forth  in  the 
permits.  Permits  and  modifications  are 
issued  in  accordance  with  and  are 
subject  to  the  ESA  and  NMFS 
regulations  governing  Usted  fish  and 
wildlife  permits  (50  CFR  parts  222-226). 

Those  individuals  requesting  a 
hearing  on  em  application  listed  in  this 
notice  should  set  out  the  specific 
reasons  why  a  hearing  on  ^at 
application  would  be  appropriate  (see 
ADDRESSES).  The  holding  of  such 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries, 
NOAA.  All  statements  and  opinions 
contained  in  the  permit  action 
sxunmaries  are  those  of  the  applicant 
and  do  not  necessarily  reflect  the  views 
of  NMFS. 

Species  Covered  in  This  Notice 

The  following  species  is  covered  in 
this  notice: 

Fish 

Shortnose  sturgeon  {Acipenser 
bwvirostnim) 

Modification  Requests  Received 

Permit  1254:  The  applicant  currently 
possesses  a  scientific  research  permit  to 
conduct  a  monitoring  study  as  part  of  an 
incidental  take  permit  for  the  operation 
of  the  Roseton  and  Danskammer  Point 
power  plants.  The  applicant  will  be 
collecting  larvae,  juvenile  and  adult 
shortnose  stiugeon  in  various  location 
in  the  Hudson  River  between  the 


estuary  and  River  mile  65.  On  January 

30,  2001,  NMFS  was  notified  that 
Dynegy  had  purchased  the  two  power 
plants  from  Hudson  Central  Gas  and 
Electric  Company(HCGE)  and  ciurent 
co-permittee  on  permit  1254,  and 
requesting  that  HCGE  be  removed  ftom 
the  permit  as  a  holder. 

Permits  Issued 

Permit  1209 

Notice  was  published  on  March  25, 

1999  (64  FR  14432)  that  Mr.  Ken  Alfieri, 
of  Cypress  Gardens  appUed  for  an 
enhancement  permit  (1209).  The 
aquarium  proposes  to  maintain  a 
population  of  up  to  eight  (8)  juvenile 
shortnose  sturgeon  in  a  captive 
environment  for  educational  purposes. 
The  stiirgeon  will  be  captive  sturgeon 
received  from  the  USFWS  Bears  Bluff 
hatchery  and  have  been  classified  as 
"non-releasable"  by  NMFS.  In  addition 
the  fish  will  be  placed  on  display, 
incidental  to  the  research,  for  public 
education  purposes.  Permit  1209  was 
issued  on  January  26,  2001,  authorizing 
take  of  listed  species.  Permit  1209 
expires  January  31,  2006. 

Permit  1251 

Notice  was  published  on  October  30, 

2000  (65  FR  64685)  that  Mr.  Steven 
Fields,  of  Magnolia  Springs  State  Park  - 
GADNR,  applied  for  an  enhancement 
permit  (1251).  The  applicant  requests  an 
enhancement  permit  to  maintain  two 
five-year  old  shortnose  sturgeon  in 
captivity  for  educational  purposes.  The 
applicant  currently  possesses  two  adult 
shortnose  sturgeon  received  from  the  US 
Fish  and  Wildlife  Service  hatchery  at 
Bears  Bluff,  South  Carolina  in  February 
1997  under  scientific  research  permit 
i986.  Permit  i986  expired  on  December 

31,  2000  and  the  permit  holder  did  not 
renew  the  enhancement  aspects  of 
permit  986.  Permit  1251  was  issued  on 
January  26,  2001,  authorizing  take  of 
listed  species.  Permit  1251  expires 
January  31,  2006. 

Permit  1268 

Notice  was  published  on  November  2, 
2000  (65  FR  65840)  that  Mr.  James 
Anderson,  of  National  Aquariiim  in 
Baltimore  applied  for  an  enhancement 
permit  (1268).  The  applicant  requested 
a  five  year  permit  to  continue  to 
maintain  one  (1)  adult  shortnose 
st\ugeon  in  captivity  for  enhancement 
purposes.  The  applicant  currently 
possesses  an  adult  shortnose  stiu^eon 
received  from  the  US  Fish  and  Wildhfe 
Service  hatchery  at  Bears  Bluff,  South 
Carolina  in  February  1997  under 
scientific  research  permit  986.  Permit 
986  expired  on  December  31,  2000  and 
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the  permit  holder  did  not  renew  the 
enhancement  aspects  of  permit  986.  As 
a  direct  result,  the  National  Aquarium 
in  Baltimore  is  applying  for  an 
individual  permit  to  continue 
maintenance  of  this  fish.  Permit  1268 
was  issued  on  January  26,  2001, 
authorizing  take  of  listed  species.  Permit 
1268  expires  January  31,  2006. 

Dated:  February  2,  2001. 
Phil  WUUams, 

Acting  Chief,  Endangered  Species  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 

(FR  Doc.  01-3277  Filed  2-7-01;  8:45  am] 

BILUNG  CODE  3S10-22-S 


DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Air  Force 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice. 

In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Air  Force 
Medical  Operations  Agency  announces 
the  proposed  extension  of  AF  Form 
1562,  Credentials  Evaluation  of  Health 
Care  Practitioners.  Comments  are 
invited  on:  (a)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  functions 
of  the  agency,  including  whether  the 
information  shall  have  a  practical 
utility;  (b)  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
information  collection;  (c)  ways  to 
enhance  quahty,  utility,  and  clarity  of 
the  information  to  be  collected;  (d)  ways 
to  minimize  the  biuden  of  the 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  April  9,  2001. 
ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
HQUSAF/SG.  AFMOA/SGZC.  110  Luke 
Avenue,  Room  405.  Boiling  AFB,  DC 
20332-7050,  ATTN:  Lt  Col  Sharon 
Ahrari. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this  data 
collection  instrument,  please  write  to 
the  above  address  or  c«dl  (202)  767- 
4077. 

Title  and  Associated  Form: 
Credentials  Evaluation  of  Hesdth  Care 
Practitioners,  AF  Form  1562 

Needs  and  Uses:  The  information 
collection  requirement  is  necessary  to 


evaluate  each  health  care  practitioner's 
formal  education,  training,  clinical 
experience,  and  evidence  of  physical, 
moral,  and  ethical  capacities  with 
regard  to  the  practitioner's  competence 
to  treat  patients  in  Air  Force  medical 
treatment  facilities. 

Affected  PubUc:  Civilian  supervisors/ 
peers  of  health  care  providers  seeking 
privileges  to  practice  health  care  in  Air 
Force  medic^  treatment  facilities  are 
asked  to  fill  out  this  form  to  verify  the 
provider  has  the  necessary  clinical 
experience  to  practice  health  care  in  the 
Air  Force  Medical  Service. 

Annual  Burden  Hours:  296.5. 

Number  of  Respondents:  1,686. 

Responses  Per  Respondent:  1. 

Average  Burden  per  Response:  15 
Minutes. 

Frequency:  On  occasion. 
SUPPt.EMENTARY  INFORMATION: 

Summary  of  Information  Collection 

Respondents  are  civilian  supervisors/ 
peers  of  health  care  providers  requesting 
privileges  to  practice  health  care  in  Air 
Force  medical  treatment  facilities.  The 
completed  form  is  used  to  assist  in 
making  a  determination  about  the  health 
care  provider's  formal  education, 
training,  clinical  experience,  and 
evidence  of  physicai,  moral,  and  ethical 
competence  to  treat  Department  of 
Defense  (DoD)  beneficiaries  as  patients 
in  the  Air  Force  Medical  Service. 

Janet  A.  Long, 

Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc.  01-3225  Filed  2-7-01:  8:45  am) 
BILUNQ  CODE  5001-05-U 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Availability  of  Government-Owned 
Invention;  Available  tor  Licensing 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  the  Navy 
hereby  gives  notice  of  the  general 
availability  of  exclusive  or  partially 
exclusive  licenses  under  the  following 
pending  patent.  Any  license  granted 
shall  comply  with  35  USC  209  and  37 
CFR  part  404.  Applications  will  be 
evaluated  utilizing  the  following 
criteria:  (1)  AbiUty  to  manufacture  and 
market  the  technology;  (2) 
manufactiuing  and  marketing  abilify;  (3) 
time  required  to  bring  technology  to 
market  and  production  rate;  (4) 
royalties;  (5)  technical  capabilities;  and 
(6)  small  business  status. 

Patent  No.  6.094,599  entitled  "RF 
Diathermy  and  Faradic  Muscle 


Stimulation"  by  James  Bingham  and 
Richard  Olsen  issued  25  July  2000.  This 
technology  represents  an  RF  diathermy 
coil  assembly,  including  a  generally 
elastically  deformable  patient 
conforming  garment  and  a  conductive 
coil  seoued  to  the  garment.  The 
conductive  coil  having  a  woven  wire 
construction  such  that  the  coil  can 
deform  as  the  garment  elastically 
deforms.  The  RF  diathermy  coil 
assembly  can  be  used  for  wound  healing 
in  conjunction  with  muscle  stimulation. 
DATES:  Applications  for  an  exclusive  or 
partially  exclusive  license  may  be 
submitted  at  any  time  from  the  date  of 
this  notice. 

ADDRESSES:  Navy  Medical  Research 
Center  (NMRC).  503  Robert  Grant  Ave., 
Silver  Spring,  MD  20910-7500. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Charles  J  Schlagel,  Office  of  Technology 
Transfer,  NMRC.  phone  (301)  319-7427, 
fax  (301)  319-7432.  e-mail 
schlagelc@nmrc.navy.mil. 

Dated:  January  19,  2001. 
J.L.  Roth, 

Lieutenant  Commander,  Judge  Advocate 
General's  Corps,  U.S.  Navy,  Federal  Register 
Liaison  Officer. 

[FR  Doc.  01-3227  Filed  2-7-01;  8:45  am] 
BtLUNO  CODE  3S1fr-FF-U 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

intent  to  Grant  Excluaive  Patent 
License;  T-Wave  Corporation 

AGENCY:  Department  of  the  Navy.  DOD. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  the  Navy 
hereby  gives  notice  of  its  intent  to  grant 
to  T-Wave  Corporation,  a  revocable, 
nonassignable,  exclusive  license  to 
practice  worldwide  the  Government- 
owned  inventions  described  in  U.S. 
Patent  No.  6.094.599  issued  25  July 
2000.  entitled  "RF  Diathermy  and 
Faradic  Muscle  Stimulation";  in  the 
field  of  Body-Friendly  Radio-Frequency 
(RF)  warming  devices. 
DATES:  Anyone  wishing  to  object  to  the 
grant  of  this  license  must  file  written 
objections  along  with  supporting 
evidence,  if  any,  not  later  than  February 
23.  2001. 

ADDRESSES:  Written  objections  are  to  be 
filed  with  the  Office  of  Technology 
Transfer.  Naval  Medical  Research 
Center.  503  Robert  Grant  Ave..  Silver 
Spring.  MD  20910-7500. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Charles  Schlagel,  Director,  Office  of 
Technology  Transfer.  Naval  Medical 
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Research  Center,  503  Robert  Grant  Ave., 
Silver  Spring,  MD  20910-7500, 
telephone  (301)  319-7428. 

(Authority:  35  U.S.C  207.  209.  37  CFR  Part 
404.) 

Dated:  January  19,  2001. 
I.L.Roth. 

Lieutenant  Commander,  Judge  Advocate 
General's  Corps,  U.S.  Navy,  Federat Register 
Liaison  Officer 

(FR  Doc.  01-3226  Filed  2-7-01;  8:45  am) 
MLUNQ  COM  »1<MT-U 


DEPARTMENT  OF  ENERGY 

Idaho  Operations  Office;  Aluminum 
Visions  of  ttM  Future 

AGENCY:  Idaho  Operations  Office,  DOE. 
ACTION:  Notice  of  Competitive  Financial 
Assistance  Solicitation. 

summary:  The  U.S.  Department  of 
Energy  (DOE)  Idaho  Operations  Office 
(ID)  is  seeking  applications  for  cost- 
shared  research  and  development  of 
technologies  which  will  reduce  energy 
consumption,  reduce  environmental 
impacts  and  enhance  economic 
competitiveness  of  the  domestic 
aluminum  industry.  The  research  is  to 
address  research  priorities  identified  by 
the  aluminum  industry  in  the 
Aluminum  Industry  Technology 
Roadmap  and  the  Inert  Anode 
Roadmap,  (available  at  the  following 
URL:  http://www.oit.cloe.gov/ 
aluminum/alindust.shtml). 
DATES:  The  Standard  Form  424,  and  the 
technical  application  (20  page 
maximum),  must  have  an  nPS 
transmission  time  stamp  of  not  later 
than  3:00  p.m.  MST  on  Wednesday, 
May  2.  2001. 

ADDRESSES:  Completed  applications  are 
required  to  be  submitted  via  the  U.S. 
Department  of  Energy  Industry 
Interactive  Procurement  System  (UPS)  at 
the  follovdng  URL:  http://e- 
center.doe.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Dahl,  Contract  Specialist  at 
dahlee®id.doe.gov,  facsimile  at  (208) 
526-5548,  or  by  telephone  at  (208)  526- 
7214. 

SUPPLEMENTARY  INFORMATION: 
Approximately  $2,500,000  in  combined 
fiscal  year  2002  Federal  funds  is 
expected  to  be  available  to  totally  fund 
the  first  year  of  selected  research  efforts. 
EKDE  anticipates  making  six  to  nine 
awards  each  with  a  duration  of  four 
years  or  less.  This  solicitation  is 
requiring  50%  cost  share  to  ensure 
industrial  involvement  in  each  of  the 
proposals  and  to  ensure  that  the  novel. 


energy  efficient  processes  developed  by 
this  R&D  program  will  be  fully 
implemented  by  industry.  There  will  be 
no  waivers  of  this  cost  share 
requirement.  Multi-partner 
coUaborations  between  industry, 
imiversity,  and  National  Laboratory 
participants  are  encouraged.  The 
issuance  date  of  Solicitation  Number 
DE-PS07-01ID14050  is  on  or  about 
February  6,  2001.  The  solicitation  is 
available  in  its  full  text  via  the  Internet 
at  the  following  address:  http://e- 
center.doe.gov.  The  statutory  authority 
for  this  program  is  the  Federal  Non- 
Nuclear  Energy  Research  and 
Development  Act  of  1974  (Pub.  L.  93- 
577).  The  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  Niunber  for  this 
program  is  81.086. 

Issued  in  Idaho  Falls  on  January  31,  2001. 
R.J.  Hoyles, 

Director,  Procurement  Services  Division. 
[FR  Doc.  01-3315  Filed  2-7-01;  8:45  am] 

BHXMO  COOe  S450-01-P 


DEPARTMENT  OF  ENERGY 

Notice  Of  Restricted  Eligibility  Support 
of  Advanced  Fossil  Resource 
UtliizaUon  Research  by  Historically 
Biacic  CoMeges  and  Universities  and 
Ottter  Minority  institutions 

AGENCY:  National  Energy  Technology 
Laboratory  (NETL),  U.S.  Department  of 
Energy  (DOE). 
ACTION:  Notice  of  restricted  eligibility. 

SUMMARY:  The  Department  of  Energy 
announces  that  it  intends  to  conduct  a 
competitive  Program  Solicitation  and 
award  financial  assistance  (grants)  to 
U.S.  Historically  Black  Colleges  and 
Universities  (HBCU)  and  Other  Minority 
Institutions  (OMI)  in  support  of 
innovative  research  and  development  of 
advanced  concepts  pertinent  to  fossil 
resource  conversion  and  utilization. 
Applications  will  be  subjected  to  a 
review  by  a  DOE  technical  panel,  and 
awards  will  be  made  to  a  select  nujnber 
of  applicants  based  on  the  scientific 
merit  of  the  application,  relevant 
program  policy  factors,  and  the 
availability  of  funds.  Collaboration  with 
private  industry  is  encouraged. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Cynthia  Y.  Mitchell,  U.S.  Department  of 
Energy,  National  Energy  Technology 
Laboratory,  Acquisition  and  Assistance 
Division,  P.O.  Box  10940,  MS  921-107. 
Pittsburgh  PA  15236-0940,  Telephone: 
412-386-4862.  FAX:  412-386-6137,  E- 
mail:  mitchell@netl.doe.gov.  The 
solicitation  (available  in  both  Word 
Perfect  6.1  for  Windows  and  Portable 
Document  Format  (PDF))  will  be 


released  on  DOE's  NETL  World  Wide 
Web  Server  Internet  System  (http:// 
www.netl.doe.gov/business/solicit)  on 
or  about  February  2,  2001.  If  applicants 
do  not  have  Internet  capability,  a  3.5" 
double  sided/high  density  diskette  copy 
of  the  solicitation  will  be  available, 
upon  receipt  of  a  written  request 
submitted  via  fax  or  e-mail  to  Ms. 
Mitchell.  No  telephone  requests  will  be 
honored  for  request  of  diskettes. 

SUPPl£MENTARY  INFORMATION: 

Title  of  Solicitation:  "Support  of 
Advanced  Fossil  Resource  Utilization 
Research  by  Historically  Black  Colleges 
and  Universities  and  Other  Minority 
Institutions." 

Objectives:  Through  Program 
Solicitation  No.  DE-PS26-01NT40950, 
the  Department  of  Energy  seeks 
applications  from  HBCU  and  OMI  and 
HBCU/OMI-affiliated  research  institutes 
for  innovative  research  and 
development  of  advanced  concepts 
pertinent  to  fossil  resource  conversion 
and  utilization.  The  resultant  grants  are 
intended  to  maintain  and  upgrade 
educational,  training,  and  research 
capabilities  of  oiu-  HBCU/OMI  in  the 
fields  of  science  and  technology  related 
to  fossil  energy  resoiuces;  to  foster 
private  sector  participation, 
collaboration,  and  interaction  with 
HBCU/OMI;  and  to  provide  for  the 
exchange  of  technical  information  and 
to  raise  the  overall  level  of  HBCU/OMI 
competitiveness  with  other  institutions 
in  the  field  of  fossil  energy  research  and 
development.  Thus,  the  establishment 
of  linkages  between  the  HBCU/OMI  and 
the  private  sector  fossil  energy 
community  is  critical  to  the  success  of 
this  program,  and  consistent  with  the 
Nation's  goal  of  ensuring  a  future 
supply  of  fossil  fuel  scientists  and 
engineers  from  a  previously  under- 
utilized resource. 

Eligibility:  Eligibility  for  participation 
in  this  Program  Solicitation  is  restricted 
to  HBCU  and  OMI  recognized  by  the 
Office  for  Civil  Rights  (OCR),  U.S. 
Department  of  Education,  and  identified 
on  the  OCR's  U.S.  Department  of 
Education  list  of  U.S.  Accredited 
Postsecondary  Minority  Institutions  list 
in  effect  on  the  closing  date  of  the 
Program  Solicitation.  Applications 
submitted  by  any  institution  not  on 
OCR's  aforementioned  list  are  ineligible 
for  technical  evaluation  and  award.  For 
information  regarding  the  qualification 
criteria  and  process  of  becoming 
recognized  by  the  Education 
Department's  OCR  as  a  "Minority 
Institution,"  institutions  should  contact 
the  Education  Department  directly  at 
the  following  adcfress:  Mr.  Peter  A. 
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McCabe,  Office  for  Civil  Rights,  U.S. 
Department  of  Education,  Washington 
DC  20202,  Telephone  202-205-9567. 
Note:  The  Education  Department  should 
only  be  contacted  on  matters  related  to 
Institutional  status;  questions  regarding 
the  Program  Solicitation  should  be 
directed  to  Ms.  Mitchell  at  DOE. 

Applications  fit)m  HBCU/OMI- 
affiliated  research  institutes  must  be 
submitted  through  the  college  or 
university  with  which  they  are 
affiliated.  The  university  (not  the 
university-affiliated  research  institute) 
will  be  the  recipient  of  any  resultant 
DOE  grant  award.  Applications 
submitted  in  response  to  the  solicitation 
must  meet  the  following  two  criteria: 
the  Principal  Investigator  or  a  Co- 
Principal  Investigator  must  be  a 
teaching  professor  at  the  submitting 
university  listed  in  the  application;  and 
a  minimum  of  30%  of  personnel  time 
invoiced  under  the  grant  is  to  pay  for 
student  assistance  for  each  year  of  the 
grant.  Although  it  is  not  required  as  an 
application  qualification  criterion, 
collaboration  with  the  private  sector  is 
encouraged,  and  applications  proposing 
private  sector  collaboration  may  be 
evaluated  more  favorably.  The 
solicitation  will  contain  a  complete 
description  of  the  technical  evaluation 
factors  and  relative  importance  of  each 
factor.  Collaboration  by  the  private 
sector  with  the  HBCU/OMI  may  be  in 
the  form  of  cash  cost  sharing, 
consultation,  HBCU/OMI  access  to 
industrial  facilities  or  equipment, 
experimental  data  and/or  equipment  not 
available  at  the  university,  or  as  a 
subgrantee/subcontractor  to  the  HBCU/ 
OMI. 

Areas  of  Interest:  In  order  to  develop 
and  sustain  a  national  program  of 
HBCU/OMI  research  in  advanced  and 
fundamental  fossil  fuel  studies,  the 
Department  of  Energy  is  interested  in 
innovative  research  and  development  of 
advanced  concepts  pertinent  to  fossil 
fuel  conversion  and  utilization  limited 
to  the  following  nine  (9)  technical 
topics: 

Topic  1 — Advanced  Environmental 
( !Iontrol  Technologies  for  Coal 

Topic  2 — Advanced  Coal  Utilization 

Topic  3 — Clean  Fuels  Technology 

Topic  4 — Heavy  Oil  Upgrading  and 
|*rocessing 

Topic  5 — Advanced  Recovery, 
>)mpletion/Stimulation,  and 
Nescience  Technologies  for  Oil 

Topic  6 — Natiual  Gas  Supply, 
Storage,  and  Processing 

Topic  7 — Infrastructure  Reliability  for 
4at\iralGas 

Topic  8— Fuel  Cells 

Topic  9 — Facility/Student  Exploratory 
Research  Training  Grants 


Note:  Technical  Topic  No.  9.  Faculty/ 
Student  Exploratory  Research  Training 
Grants,  is  the  only  topic  under  this  Program 
Solicitation  wherein  the  inclusion  or 
exclusion  of  private  sector  collaboration  will 
not  affect  the  technical  evaluation  of  the 
application. 

Awards:  DOE  anticipates  issuing 
financial  assistance  (grants)  for  each 
project  selected.  DOE  reserves  the  right 
to  support  or  not  support,  with  or 
without  discussions,  any  or  all 
applications  received  in  whole  or  in 
part,  and  to  determine  how  many 
awards  may  be  made  through  the 
solicitation  subject  to  funds  available  in 
this  fiscal  year.  The  limitation  on  the 
maximum  DOE  funding  for  each 
selected  grant  to  be  awarded  imder  this 
Program  Solicitation  is  as  follows: 


Maximum 
award 

Topics  1-8: 

0-12  monttis  grant  duration  .. 

13-24  monttis  grant  duration 

25-36  monttis  grant  duration 
Topic  9: 

0-12  months  grant  duration  .. 

sas.ooo 

150,000 
200,000 

20,000 

Approximately  $900,000  is  planned 
for  this  solicitation.  The  total  should 
provide  support  for  four  to  eight 
research  and  development  application 
selections  (Topics  1-8),  and 
approximately  two  to  tvyelve  faculty/ 
student  exploratory  research  training 
application  selections  (Topic  9). 

Solicitation  Release  Date:  The 
Program  Solicitation  is  expected  to  be 
ready  for  release  on  or  about  February 
2,  2001.  Applications  must  be  prepared 
and  submitted  in  accordance  with  the 
instructions  and  forms  contained  in  the 
Program  Solicitation.  To  be  eligible, 
applications  must  be  received  by  the 
designated  DOE  office  by  the  closing 
time  and  date  specified  in  the  Program 
Solicitation  (anticipated  to  be  on  or 
about  March  20,  2001  at  5:00  PM 
Eastern  Standard  Time). 

Issued  in  Pittsburgh,  Pennsylvania  on 
January  30,  2001. 
William  R.  Mundorf, 

Contracting  Officer,  Acquisition  and 

Assistance  Division. 

[FR  Doc.  01-3314  Filed  2-7-01;  8:45  am] 

BILUNG  CODE  64S0-01-U 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  Nos.  ER99-31 44-003,  ER99-3144- 
004  and  ER99-31 44-005;  EC99-80-003, 
EC99-80-^XM,  and  EC99-80-005,  EROO- 
2869-000  and  ECOO-1 03-000  (not 
consolidated)] 

Request  for  Information  Regarding 
Grandfattiered  Contracts  Prior  to 
Convening  Session 

February  2,  2001. 

In  the  matter  of:  American  Electric  Power 
Service  Corporation  on  behalf  of: 
Appalachian  Power  Company.  Columbus 
Southern  Power  Company,  Indiana  Michigan 
Power  Company,  Kentucky  Power  Company, 
Kingsport  Power  Company,  Ohio  Power 
Company,  Wheeling  Power  Company.  The 
Detroit  Edison  Company,  First  Elnergy 
Corporation  on  behalf  of:  The  Cleveland 
Electric  Illuminating  Company,  Ohio  Edison 
Company,  Peimsylvania  Power  Company, 
The  Toledo  Edison  Company.  Virginia 
Electric  and  Power  Company,  Consumers 
Energy  Company. 

Pursuant  to  the  order  in  Alliance 
Companies,  et  al.,  91  FERC  1 61,070 
(2001),  the  Commission  directed  parties 
with  grandfathered  contracts  whose 
terms  extend  beyond  the  transition 
period  to  negotiate  amendments  or 
termination  of  such  contracts.  To  assist 
the  parties,  the  Commission  directed  the 
Director  of  the  Commission's  Dispute 
Resolution  Service  (DRS)  to  convene  a 
meeting  of  the  parties  to  explore  the  use 
of  an  ADR  process  to  foster  negotiation 
and  agreement. 

All  parties  with  grandfathered 
agreements  that  are  the  subject  of  the 
Commission's  order,  as  described  above, 
are  requested  to  contact  the  DRS.  To 
contact  the  DRS.  please  send  an  e-mail 
including  the  name,  telephone  number 
and  e-mail  address  of  the  party  contact 
as  well  as  the  title  and  description  of  the 
grandfathered  contract(s)  involved  to 
Amy.Blauman@ferc.fed.us  no  later  than 
February  16.  2001.  The  DRS  can  also  be 
reached  at  (202) 208-2143. 

The  DRS  is  tentatively  planning  to 
hold  the  convening  session  diuing  the 
week  of  March  4,  2001.  However,  the 
DRS  will  be  in  contact  with  the  parties 
who  respond  to  this  request  to  select  an 
appropriate  date  and  location  for  the 
meeting.  A  notice  of  the  date  and 
location  of  the  convening  session  will 
be  issued  at  a  later  date. 

David  P.  Boergers, 

Secretory. 

(FR  Doc.  01-3262  Filed  2-7-01;  8:45  am] 

BILUNG  COOE  6717-01-11 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EROO-^057-001] 

Indiana  MIctilgan  Power  Company,  d/b/ 
a  American  Electric  Powrer;  Notice  of 
Rling 

January  31,  2001. 

Take  notice  that  on  December  19, 

2000,  Indiana  Michigan  Power 
Company,  d/b/a  American  Electric 
Power  (AEP),  tendered  for  filing  revised 
Service  Agreements  (SAs)  with  the 
members  of  the  Indiana  and  Michigan 
Municipal  Distributors  Association 
(IMMDA).  The  SAs  were  revised  in 
accordance  with  the  Federal  Energy 
Regulatory  Ckimmission's  (FERC) 
August  3,  2000,  Letter  Order  in  this 
docket  requesting  the  filing  of  rate 
schedule  designations  as  required  in 
Order  No.  614,  FERC  Stats.  &  Regs. 

1 31,096  (2000). 

AEP  requests  that  the  revised  SAs  be 
accepted  for  filing  in  accordance  with 
the  FERC's  August  3,  2000,  Letter  Order 
and  in  accordance  with  Order  No.  614, 
FERC  Stats.  &  Regs.  1  31,096  (2000). 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  February  9, 

2001.  Protests  will  be  considered  by  the 
Conunission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims. htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Conunission's  web  site  at 
http://www.ferc.fed.us/efi/dooTbeII.htm. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  01-3263  Filed  2-7-01;  8:45  am] 

MLLMG  COOe  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


pocket  No.  ER01-642-000] 

Cottonwood  Energy  Company  LP; 
Notice  of  Issuance  of  Order 

February  2,  2001. 

Cottonwood  Energy  Company  LP 
(Cottonwood)  submitted  .for  filing  a  rate 
schedule  under  which  Cottonwood  will 
engage  in  wholesale  electric  power  and 
energy  transactions  at  market-based 
rates.  Cottonwood  also  requested  waiver 
of  various  Commission  regulations.  In 
particular,  Cottonwood  requested  that 
the  Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liability  by  Cottonwood. 

On  January  30,  2001,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Corporate  Applications, 
Office  of  Markets,  Tari^  and  Rates, 
granted  requests  for  blanket  approval 
under  Part  34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
hability  by  Cottonwood  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Conunission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period,  Cottonwood  is  authorized  to 
issue  securities  and  assume  obligations 
or  liabilities  as  a  guarantor,  indorser, 
sittety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  piuposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Cottonwood's  issuances  of 
seciuities  or  assiunptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  March 
1,2001. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  N.E., 
Washington,  D.C.  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at  http: 


//www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

David  P.  Boei^rs, 

Secretary. 

[FR  Doq.  01-3254  Filed  2-7-01;  8:45  am] 

BILUNO  CODE  6717-01-H 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  EROI-904-000] 

Nortti  Carolina  Power  Holdings,  LLC; 
Notice  of  Issuance  of  Order 

February  2,  2001. 

North  Carolina  Power  Holdings, 
L.L.C.  (NCPH)  submitted  for  filing  a  rate 
schedule  imder  which  NCPH  will 
engage  in  wholesale  electric  power  and 
energy  transactions  at  market-based 
rates.  NCPH  also  requested  waiver  of 
various  Commission  regulations.  In 
particular,  NCPH  requested  that  the 
Conunission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assiunptions 
of  liability  by  NCPH. 

On  January  30,  2001,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Corporate  Applications, 
Office  of  Markets,  Tariffs  and  Rates, 
granted  requests  for  blanket  approval 
under  Part  34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  seciuities  or  assumptions  of 
liability  by  NCPH  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Conunission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214). 

Absent  a  request  for  hearing  within 
this  period.  NCPH  is  authorized  to  issue 
seciuities  and  assume  obligations  or 
liabilities  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
piurposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  piuposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  NCPH's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
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or  protests,  as  set  forth  above,  is  March 
1,2001. 

I  Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  N.E., 
Washington,  D.C.  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at  http: 
//www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-3253  Filed  2-7-01;  8:45  am] 

BNXmC  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  No.  EL01 -29-000] 

Pacific  Gas  and  Electric  Company; 
Notice  of  Complaint 

February  2,  2001. 

1 1  Take  notice  that  on  January  23,  2001, 
Pacific  Gas  and  Electric  Company 
(PG&E)  filed  a  Complaint  against  the 
California  Power  Exchange  Corporation 
(PX).  The  Complaint  requests  that  the 
Commission  immediately:  (1)  Order  an 
accounting  of  recent  invoices  sent  by 
the  PX  to  PG&E  and  (2)  stay  any 
attempted  liquidation  of  PG&E's  Block 
Forward  Market  positions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
must  be  filed  on  or  before  February  12, 
2001.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
also  be  viewed  on  the  internet  at  http: 
//www.ferc.fed.us/online/rims.htm  (call 
202-208-2222)  for  assistance.  Answers 
to  the  complaint  shall  also  be  due  on  or 
before  February  12,  2001.  Comments 
and  protests  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 


site  at  http://www.ferc.fed.us/efi/ 
doorhell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-3261  Filed  2-7-01;  8:45  am] 

BnXING  CODE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  No.  RP96-31 2-039] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  a  Cliange  In  Rates 

February  2,  2001. 

Take  notice  that  on  January  26,  2001, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  a  notice 
of  a  change  in  rates  for  the  October  18, 

2000  Negotiated  Rate  Agreement 
between  Tennessee  and  Dynegy  Energy 
Marketing  and  Trade  (Dynegy).  The 
notice  substitutes  a  fixed  rate  in  place 
of  a  Margin  calculation  for  certain 
volumes  for  TGP  Service  Package  No. 
35092.  The  fixed  prices  listed  in  the 
notice  are  effective  fi'om  February  1 , 

2001  through  March  31,  2001. 

Any  person  desiring  to  protest  said 
fiUng  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  February  8,  2001. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-3256  Filed  2-7-01;  8:45  am] 

BILUNG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER01-205-000  and  ER01-20S- 
001] 

Xcef  Energy  Services,  Inc.;  Notice  of 
Issuance  of  Order 

February  2,  2001. 

Xcel  Energy  Services,  Inc.  (Xcel) 
submitted  for  filing  a  rate  schedule 
under  which  Xcel  will  engage  in 
wholesale  electric  power  and  energy 
transactions  at  market-based  rates.  Xcel 
also  requested  waiver  of  various 
Conunission  regulations.  In  particular, 
Xcel  requested  that  the  Commission 
grant  blanket  approval  under  18  CFR 
Part  34  of  all  future  issuances  of 
securities  and  assumptions  of  liability 
by  Xcel. 

On  January  30,  2001,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Corporate  Applications, 
Office  of  Markets,  Tariffs  and  Rates, 
granted  requests  for  blanket  approval 
under  Part  34,  subject  to  the  following: 

Within  thirty  days  of  date  of  the 
order,  any  person  desiring  to  be  beard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Xcel  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214). 

Absent  a  request  for  hearing  within 
this  period,  Xcel  is  authorized  to  issue 
securities  and  assume  obligations  or 
liabilities  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Xcel's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  March 
1.2001. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE., 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at 
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http://www.ferc.fed.us/online/rims.htm 
(call  202-208-2222  for  assistance). 

Dayid  P.  Boergers, 

Secretary. 

[FR  Doc.  01-3255  Filed  2-7-01.  8:45  am] 

MUMO  cooe  cnr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaslon 

[Docket  No.  ER01-2S6-002,  et  al.] 

American  Electric  Powrer  Service 
Corporation,  et  al.;  Electric  Rate  and 
Cori>orate  Regulation  FNinga 

February  1.  2001. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  American  Electric  Power  Service 
Corporation 

[Docket  No.  EROl-256-002] 

Take  notice  that  on  January  29,  2001, 
American  Electric  Power  Service 
Corporation  tendered  for  filing,  on 
behalf  of  the  operating  companies  of  the 
American  Electric  Power  System, 
proposed  amendments  to  the  Open 
Access  Transmission  Tariff,  in 
compliance  with  the  Conunission's 
December  29.  2000  Order  Accepting  for 
Filing,  as  Modified,  Revisions  to  Open 
Access  Transmission  Tariff. 

AEP  requests  an  effective  date  of 
January  1,  2001. 

Copies  of  AEP's  filing  have  been 
served  upon  AEP's  transmission 
customers  and  the  public  service 
commissions  of  Arkansas,  Indiana, 
Kentucky,  Louisiana,  Michigan,  Ohio, 
Tennessee,  Texas,  Virginia  and  West 
Virginia  and  the  Oklahoma  Corporation 
Commission. 

Comment  date:  February  20,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  The  Dayton  Power  and  Light 
Company 

[Docket  No.  EROl-317-002) 

Take  notice  that  on  January  29,  2001, 
The  Dayton  Power  and  Light  Company 
pP&L)  tendered  for  filing  tariff  sheets 
in  compliance  with  the  "Order 
Accepting  For  Filing  Proposed  Tariff 
Revisions,  As  Modified,"  issued  by  the 
Commission  on  IDecember  29,  2000  in 
Docket  No.  EROl-31 7-000. 

Copies  of  this  filing  were  served  upon 
DPL  Energy  Resources  and  the  Public 
Utilities  Commission  of  Ohio. 

Comment  date:  February  20,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


3.  Central  Maine  Power  Company 

[Docket  No.  EROl-1074-OOOl 

Take  notice  that  on  January  29,  2001 , 
Central  Maine  Power  Company  (CMP), 
tendered  for  filing  as  an  initial  rate 
schedule  pursuant  to  Section  35.12  of 
the  Federal  Energy  Regulatory 
Commission's  (the  Commission) 
regxilations,  18  CFR  35.12,  an  executed 
interconnection  agreement  (the 
Agreement)  between  CMP  and 
Greenville  Steam  Company  (Greenville). 

The  Agreement  is  intended  to  replace 
the  Purchased  Power  Agreement 
between  the  parties,  which  expired  on 
December  31,  2000.  As  such,  CMP  is 
requesting  that  the  Agreement  become 
effective  January  1,  2001. 

Copies  of  this  filing  have  been  served 
upon  the  Commission,  the  Maine  Public 
Utilities  Commission,  and  Greenville. 

Comment  date:  February  20,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Valley  Electric  Association,  Inc. 

[Docket  No.  EROl-1 075-000] 

Take  notice  that  on  January  29,  2001, 
Valley  Electric  Association,  Inc. 
tendered  for  filing  with  the  Federal 
Energy  Regxilatory  Commission 
(Commission),  an  open  access 
transmission  tariff  and  accompanying 
rates. 

Comment  date:  February  20,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Idaho  Power  Company 

[Docket  No.  EROl-1 076-000] 

Take  notice  that  on  January  29,  2001, 
Idaho  Power  Company  (IPC)  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Conunission  a  Service 
Agreement  for  Firm  and  Non-Finn 
Point-to-Point  Transmission  Service 
between  Idaho  Power  Company  and 
Pacific  Northwest  Generating 
Cooperative. 

Comment  date:  February  20,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Avista  Energy,  Inc. 

[Docket  No.  EROl-1077-000] 

Take  notice  that  on  January  29,  2001, 
Avista  Energy,  Inc.  (Avista)  filed  a 
notice  of  termination  pursuant  to 
Section  18.3  of  the  California  Power 
Exchange  Corporation  (PX)  FERC 
Electric  Service  Tariff  No.  2  (PX  Tariff) 
to  be  effective  inunediately,  relating  to 
Avista's  termination  of  its  Participation 
Agreement  with  the  PX. 

Comment  date:  February  20,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


7.  Georges  Colliers,  Inc. 

[Docket  No.  ER01-1078M)00] 

Take  notice  that  on  January  29,  2001, 
Georges  Colliers,  Inc.  (GCI)  petitioned 
the  Commission  for  acceptance  of  GCI 
Rate  Schedule  FERC  No.  1;  the  granting 
of  certain  blanket  approvals,  including 
the  authority  to  sell  electricity  at 
market-based  rates;  and  the  waiver  of 
certain  Commission  regulations. 

GCI  intends  to  engage  in  wholesale 
electric  power  and  energy  purchases 
and  sales  as  a  marketer.  GCI  is  not  in  the 
business  of  generating  or  transmitting 
electric  power.  GCI  is  a  privately  owned 
corporation  involved  in  coal  production 
and  the  marketing  of  electricity. 

Comment  date:  February  20,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  New  England  Power  Company 

[Docket  No.  ER01-107»-000) 

Take  notice  that  on  January  29,  2001, 
New  England  Power  Company  (NEP) 
submitted  for  filing  a  service  agreement 
between  NEP  and  PG&E  Energy 
Trading— Power,  L.P.  (PGE&T)  for 
service  under  NEP's  Wholesale  Market 
Tariff,  FERC  Electric  Tariff,  Original 
Volume  No.  10. 

Copies  of  the  filing  were  served  upon 
PGE&T  and  the  Department  of  Public 
Utilities  of  the  Commonwealth  of 
Massachusetts. 

Comment  date:  February  20,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Allegheny  Energy  Service 
Corporation,  on  Behalf  of  Monongahela 
Power  Company,  The  Potomac  Edison 
Company,  and  West  Penn  Power 
Company  (AUegheny  Power) 

[Docket  No.  EROl-lOSO-OOO] 

Take  notice  that  on  January  29,  2001 
Allegheny  Energy  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power),  filed 
Service  Agreement  No.  338  to  add  AEP 
Ohio  Commercial  &  Industrial  Retail 
Company,  LLC  to  Allegheny  Power's 
Open  Access  Transmission  Service 
Tariff. 

The  proposed  effective  date  imder  the 
agreement  is  January  26,  2001. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  and  the  West  Virginia 
Public  Service  Commission. 
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j  I  Comment  date:  February  20,  2001,  in 
accordance  with  Standard  Paragraph  E 
,at  the  end  of  this  notice. 

[to.  American  Transmission  Company 
LLC 

I  Docket  No.  EROl-1 081-000] 

Take  notice  that  on  January  29,  2001, 
American  Transmission  Company  LLC 
(ATCLLC)  tendered  for  filing  a  Network 
Operating  Agreement  and  a  Network 
Integration  Service  Agreement  for  The 
Village  of  Pardeeville  and  Oconto  Falls 
Water  &  Light  Commission. 

ATCLLC  requests  an  effective  date  of 
January  1,  2001. 

Comment  date:  February  20,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  American  Electric  Power  Service 
Corporation 

[Docket  No.  EROl-1082-000] 

Take  notice  that  on  January  29,  2001, 
the  American  Electric  Power  Service 
Corporation  (AEPSC),  tendered  for  filing 
three  executed  Network  Integration 
Transmission  Service  (NTS)  Agreements 
pursuant  to  the  AEP  Companies'  Open  , 
Access  Transmission  Service  Tariff 
(OATT).  The  OATT  has  been  designated 
as  the  Operating  Companies  of  the 
American  Electric  Power  System  FERC 
Electric  Tariff,  Second  Revised  Voliune 
No.  6.  The  Agreements  provide  Network 
Integration  Transmission  Service  for 
delivery  of  energy  supplies  to 
Consiuners  participating  in  retail 
supplier  choice  programs. 

A  copy  of  the  filing  was  served  upon 
the  Parties  and  the  state  utility 
regulatory  commissions  of  Arkansas, 
Indiana,  Kentucky,  Louisiana,  Michigan, 
Ohio,  Oklahoma,  Tennessee,  Texas, 
Virginia  and  West  Virginia. 

12.  Southern  Company  Services,  Inc. 

[Docket  No.  ER01-1083-O00] 

Take  notice  that  on  January  29,  2001, 
Southern  Company  Services,  Inc.,  acting 
on  behalf  of  Alabama  Power  Company 
(APC),  filed  an  Interconnection 
Agreement  (lA)  by  and  between  APC 
and  Caledonia  Generating,  LLC 
(Caledonia).  The  LA  allows  Caledonia  to 
interconnect  its  generating  facility  to  be 
located  in  Lowndes  County,  Mississippi 
to  APC's  electric  system. 

An  effective  date  of  January  29,  2001 

I  as  been  requested. 
Comment  date:  February  20,  2001,  in 
ccordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Louisville  Gas  And  Electric 
Company/Kentucky  Utilities  Company 

[Docket  No.  EROl-1084-OOOl 

Take  notice  that  on  January  29,  2001, 
Louisville  Gas  and  Electric  Company 


(LG&E)/Kentucky  Utilities  (KU) 
(hereinafter  Companies)  tendered  for 
filing  executed  transmission  service 
agreement  with  LG&E  Energy  Marketing, 
Inc.  The  agreement  allows  LG&E  Energy 
Marketing,  Inc.  to  take  firm  point-to- 
point  transmission  service  from  LG&E/ 
KU.  The  point  of  receipt  is  Big  Rivers 
Electric  Cooperative  (BREC)  and  the 
point  of  delivery  is  American  Electric 
Power  (AEP). 

Comment  date:  February  20,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Illinois  Power  Company 

[Docket  No.  EROl-1 085-000] 

Take  notice  that  on  January  29,  2001, 
Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatur, 
Illinois  65251-2200,  filed  with  the 
Commission  a  Service  Agreement  for 
Network  Integration  Transmission 
Service  and  a  Network  Operating 
Agreement  entered  into  with  Dynegy 
Power  Marketing,  Incorporated  (DPM) 
pursuant  to  Illinois  Power's  Open 
Access  Transmission  Tariff. 

Illinois  Power  requests  an  effective 
date  of  January  1,  2001  for  the 
Agreements  and  accordingly  seeks  a 
waiver  of  the  Commission's  notice    . 
requirement. 

Illinois  Power  states  that  a  copy  of 
this  filing  has  been  sent  to  DPM. 

Comment  date:  February  20,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Allegheny  Energy  Service 
Corporation,  on  behalf  of  Monongahela 
Power  Company,  The  Potomac  Edison 
Company,  and  West  Penn  Power 
Company  (Allegheny  Power) 

[Docket  No.  EROl-1086-0001 

Take  notice  that  on  January  29,  2001, 
2001  Allegheny  Energy  Service 
Corporation  on  behalf  of  Monongahela 
Power  Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power),  filed 
Service  Agreement  No.  337  to  add  AEP 
Ohio  Retail  Energy,  LLC  to  Allegheny 
Power's  Open  Access  Transmission 
Service  Tariff. 

The  proposed  effective  date  under  the 
agreement  is  January  26,  2001. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania  . 
Public  Utility  Conunission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  and  the  West  Virginia 
Public  Service  Commission. 

Comment  date:  February  20,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


16.  Xcel  Energy  Operating  Companies 
Northern  States  Power  Company 
(Minnesota)  Northern  States  Power 
Company  (Wisconsin) 

(Docket  No.  EROl-1087-000] 

Take  notice  that  on  January  29,  2001, 
Northern  States  Power  Company  and 
Northern  States  Power  Company 
(Wisconsin)  (jointly  NSP  Companies), 
wholly  owned  utility  operating 
company  subsidiaries  of  Xcel  Energy 
Inc.,  tendered  for  filing  seven  Firm 
Point-to-Point  Transmission  Service 
Agreements  (Agreements)  between  the 
NSP  Companies  and  NSP  Energy 
Marketing.  The  NSP  Companies  propose 
the  Agreements  be  included  in  the  Xcel . 
Energy  Operating  Companies  FERC  Joint 
Open  Access  Transmission  Tariff, 
Original  Volume  No.  2,  as  Service 
Agreement  Nos.  180-NSP,  181-NSP. 
182-NSP,  183-NSP,  184-NSP,  185- 
NSP,  and  186-NSP,  pursuant  to  Order 
No.  614.  The  NSP  Companies  also 
submit  Seventh  Revised  Sheet  No.  1 
(Table  of  Contents)  to  the  Joint  OATT, 
Original  Volume  2,  to  reflect  inclusion 
of  the  Agreements. 

The  NSP  Companies  request  that  the 
Commission  accept  the  Agreements  and 
Seventh  Revised  Sheet  No.  1  effective 
January  1,  2001. 

Comment  date:  February  20,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  American  Transmission  Company 
LLC 

[Docket  No.  EROl-1088-000] 

Take  notice  that  on  January  29,  2001, 
American  Transmission  Company  LLC 
(ATCLLC)  tendered  for  filing  a 
Generator  Interconnection  Agreement 
between  ATCLLC,  Badger  Windpower, 
LLC  and  Alliant  Energy  Corporate 
Services,  Inc. 

ATCLLC  requests  an  effective  date  of 
February  12,  2001. 

Comment  date:  February  20,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  beard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
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Any  person  wishing  to  become  a  party 
must  Ble  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/  online/rims.htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-3222  Filed  2-7-01;  8:45  am] 

MLUNQ  CO06  Sn7-»1-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiseion 

[Docket  No.  EC01-62-000,  et  al.] 

UtiliCorp  United  Inc.  and  Aquiia  Energy 
Corporation,  et  al.;  Electric  Rate  and 
Corporate  Regulation  Filings 

February  2,  2001. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  UtiliCorp  United  Inc.  and  Aquiia 
Energy  Corporation 

[Doclcet  No.  ECOl-62-OOOl 

Take  notice  that  on  January  30,  2001, 
UtiliCorp  United  Inc.  (UtiliCorp)  and 
Aquiia  Energy  Corporation  (Aquiia), 
filed  with  the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
application  for  approval  of  disposition 
of  jurisdictional  facilities  pursuant  to 
section  203  of  the  Federal  Power  Act 
and  section  33  of  the  Commission's 
regulations.  The  filing  contemplates  an 
initial  public  offering  of  Aquiia  common 
stock. 

Comment  date:  February  21,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  High  Desert  Power  Proiect,  LLC 

[Docket  No.  EGOl-108-OOOl 

Take  notice  that  on  January  31,  2001 
High  Desert  Power  Project.  LLC  (High 
Desert)  with  its  principal  place  of 
business  at  111  Market  Place,  Suite  200, 
Baltimore,  MD  21202,  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  part  365  of  the 
Commission's  regulations. 

High  Desert  was  previously 
determined  to  be  an  EWG  in  High  Desert 
Power  Project,  LLC,  93  FERC  62,244 
(2000).  In  its  application.  High  Desert 
stated  that  it  intended  to  own  and 
operate  a  natiu^l  gas-fueled  generating 
facility  with  a  net  power  production  of 
750  MW  in  San  Bernardino  Coxmty, 
California  (the  Facility).  The  instant 


application  modifies  the  original 
application  to  provide  that  the  Facility 
will  be  owned  by  an  unaffiliated  entity, 
the  High  Desert  Power  Trust  (the  Trust). 
High  Desert  will  lease  the  Facility  from 
the  Trust,  and  will  have  care,  custody, 
and  control  of  the  Facility  and  sell  all 
of  the  output  from  the  Facility 
exclusively  at  wholesale.  The  Facility  is 
expected  to  commence  commercial 
operation  in  the  year  2003. 

Comment  date:  February  23,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  acciuacy  of  the  application. 

3.  Central  Hudson  Gas  &  Electric 
Corporation 

[Docket  No.  EROl-126-002) 

Take  notice  that  on  January  30,  2001, 
Central  Hudson  Gas  &  Electric 
Corporation  (Central  Hudson)  filed 
executed  versions  of  the  Interconnection 
Agreement  (Roseton  Plant),  Service 
Agreement  No.  260  imder  the  New  York 
Independent  System  Operator  Open 
Access  Transmission  Tariff  (NYISO 
OATT)  and  Intercoimection  Agreement 
(Danskammer  Plant),  Service  Agreement 
No.  261  under  the  NYISO  OATT 
(Interconnection  Agreements).  The 
executed  Interconnection  Agreements 
are  submitted  for  substitution  of  the 
imexecuted  versions  of  the 
Interconnection  Agreements  previously 
accepted  for  filing  by  the  Commission  in 
Docket  No.  EROl-1 26-000. 

The  service  agreements  will  become 
effective  on  January  31,  2001. 

Comment  date:  February  2,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Commonwealth  Edison  Company 

[Docket  No.  ER01-628-0021 

Take  notice  that  on  January  30,  2001 
Commonwealth  Edison  Company 
(ComEd)  submitted  for  filing  a  revision 
to  the  pagination  of  Schedule  4,  Second 
Revised  Sheet  No.  124,  of  ComEd's 
Open  Access  Transmission  Tariff 
(OATT).  Due  to  an  administrative 
oversight.  Second  Revised  Sheet  No. 
124  was  incorrectly  paginated  in  the 
December  21,  2000  amended  filing  in 
Docket  No.  ER01-62&-O01.  Accordingly, 
consistent  with  the  regulations 
established  in  Order  No.  614, 
Designation  of  Electric  Rate  Schedule 
Sheets.  Order  614,  FERC  Stats.  &  Regs. 
&  31,096  (2000),  ComEd  submitted 
Second  Revised  Sheet  No.  124  in 
accordance  with  Order  614. 

Comment  date:  February  20,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


5.  Southern  Company  Services,  Inc. 

[Docket  No.  EROl-1089-OOOj 

Take  notice  that  on  January  30,  2001 , 
Southern  Company  Services,  Inc.,  acting 
on  behalf  of  Alabama  Power  Company 
(APC),  filed  an  Interconnection 
Agreement  (lA)  by  and  between  APC 
and  Lone  Oak  Energy  Center,  L.L.C. 
(Lone  Oak).  The  lA  allows  Lone  Oak  to 
interconnect  its  generating  facility  to  be 
located  in  Lowndes  Coimty,  Mississippi 
to  APC's  electric  system. 

An  effective  date  of  January  30,  2001 
has  been  requested. 

Comment  date:  February  20,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Central  Maine  Power  Company 

[Docket  No.  EROl-1090-OOOj 

Take  notice  that  on  January  30,  2001, 
Central  Maine  Power  Company  (CMP), 
tendered  for  filing  as  an  initial  rate 
schedule  pursuant  to  Section  35.12  of 
the  Federal  Energy  Regulatory 
Commission's  (the  Commission) 
regulations,  18  CFR  35.12,  an  executed 
interconnection  agreement  (the 
Executed  lA)  and  executed  Form  of 
Service  Agreement  for  Non-Firm  Local 
Point-to-Point  Transmission  Service  (the 
Executed  TSA)  between  CMP  and  Rocky 
Gorge  Corporation  (Rocky  Goree). 

These  agreements  are  intended  to 
replace  the  Purchased  Power  Agreement 
between  the  parties,  which  expired  on 
December  31,  2000.  As  such,  CMP  is 
requesting  that  the  Executed  lA  and 
Executed  TSA  become  effective  January 
1,  2001. 

Copies  of  this  filing  have  been  served 
upon  the  Commission,  the  Maine  Public 
Utilities  Commission,  and  Rocky  Gorge. 

Comment  date:  February  20,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Metropolitan  Edison  Company 

[Docket  No.  EROl-1091-OOOj 

Take  notice  that  on  January  30,  2001, 
Metropolitan  Edison  Company  (doing 
business  as  and  referred  to  as  GPU 
Energy)  submitted  for  filing  and 
acceptance  an  amendment  (Amendment 
No.  1)  to  the  Generation  Facility 
Transmission  Intercoimection 
Agreement  (Agreement)  between  GPU 
Energy  and  Calpine  Construction 
Finance  Company  L.P.  (Calpine).  GPU 
Energy  states  that  the  purpose  of 
Amendment  No.  1  is  to  amend  the 
Bonus/Liquidated  Damages  provisions 
described  in  Appendix  E,  Article  VI, 
Section  2  of  the  Agreement. 

GPU  Energy  requests  waiver  of  the  60- 
day  prior  notice  requirement,  so  that 
Amendment  No.  1  may  be  accepted  for 
filing  and  become  effective  as  of  January 
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4,  2001,  as  described  in  Amendment  No. 
1. 

GPU  Energy  states  that  a  copy  of  this 
filing  has  been  served  upon  Calpine, 
PJM  Interconnection,  L.L.C.,  and 
regulators  in  the  Commonwealth  of 
Pennsylvania. 

Comment  date:  February  20,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  New  England  Power  Company 
[Docket  No.  EROl-1092-000] 

Take  notice  that  on  January  30,  2001, 
New  England  Power  Company, 
successor  to  Montaup  Electric 
Company,  tendered  for  filing  a  notice  of 
cancellation  of  its  Wholesale  Market 
Tariff,  Original  Volvune  No.  8,  effective 
December  31,  2000,  together  with  a 
notice  of  termination,  pursuant  to  its 
own  terms,  of  its  service  agreement  with 
PG&E  Energy  Trading— Power,  L.P. 

The  service  agreenjent  was  effective 
for  the  period  January  1 ,  2000  through 
December  31,  2000. 

Comment  date:  February  20,  2001 ,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  American  Transmission  Company 
LLC 

[Docket  No.  EROl-1093-OOOl 

j  I  Take  notice  that  on  January  30,  2001, 
'American  Transmission  Company  LLC 
(ATCLLC)  tendered  for  filing  Short- 
Term  Firm  and  Non-Firm  Point-to-Point 
Transmission  Service  Agreements 
between  ATCLLC  and  Consolidated 
Water  Power  Company. 

ATCLLC  requests  an  effective  date  of 
January  1,  2001. 

Comment  date:  February  20,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  American  Transmission  Company 
LLC 

[Docket  No.  EROl-1094-000] 

j  I  Take  notice  that  on  January  30,  2001, 
American  Transmission  Company 
(ATCLLC),  tendered  for  filing  a  revision 
to  its  Open  Access  Transmission  Tariff. 
The  revision  would  allow  self-supply 
and  third  party  supply  of  Service 
Schedule  2  (Reactive  Supply  and 
Voltage  Control  from  Generation 
Somces). 

ATCLLC  requests  an  effective  date 
coincident  with  its  commencement  of 
transmission  service  (January  30,  2001) 
and  waiver  of  the  Commission's  notice 
requirements  in  order  to  allow  for  the 
self-supply  and  third-party  supply  to 
take  effect  as  soon  as  possible. 
j  j  Copies  of  the  filing  have  been  served 
'on  all  transmission  service  customers, 
the  Illinois  Commerce  Commission,  the 
Public  Service  Commission  of 


Wisconsin  and  the  Michigan  Public 
Service  Commission. 

Comment  date:  February  20,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  American  Transmission  Systems, 
Inc. 

[Docket  No.  EROl-1095-000] 

Take  notice  that  on  January  30,  2001. 
American  Transmission  Systems.  Inc. 
filed  a  Service  Agreement  to  provide 
Firm  Point-to-Point  Transmission 
Service  for  City  of  Cleveland, 
Department  of  Public  Utilities,  Division 
of  Cleveland  Public  Power,  the 
Transmission  Customer.  Services  are 
being  provided  under  the  American 
Transmission  Systems,  Inc.  Open 
Access  Transmission  Tariff  submitted 
for  filing  by  the  Federal  Energy 
Regulatory  Commission  in  Docket  No. 
ER99-264 7-000. 

The  proposed  effective  date  imder  the 
Service  Agreement  is  January  1 ,  2001 . 

Comment  date:  February  20,  2001 ,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  American  Transmission  Company 
LLC 

[Docket  No.  EROl-1096-000] 

Take  notice  that  on  January  30,  2001, 
American  Transmission  Company  LLC 
(ATCLLC)  tendered  for  filing  Network 
Operating  Agreements  and  a  Network 
Integration  Service  Agreements  for 
Central  Wisconsin  Electric  Cooperative 
and  Washington  Island  Electric 
Cooperative. 

ATCLLC  requests  an  effective  date  of 
January  1,  2001. 

Comment  date:  February  20,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  American  Transmission  Company 
LLC 

[Docket  No.  ERO 1-1 09 7-000] 

Take  notice  that  on  January  30,  2001, 
American  Transmission  Company  LLC 
(ATCLLC)  tendered  for  filing  Short- 
Term  Firm  and  Non-Firm  Point-to-Point 
Transmission  Service  Agreements 
between  ATCLLC  and  Upper  Peninsula 
Power  Company.  Gen-Sys  Energy, 
Minnesota  Power,  Inc.,  Wisconsin 
Public  Power  Inc.,  Trans Alta  Energy 
Marketing,  and  Reliant  Energy  Services 
Inc. 

ATCLLC  requests  an  effective  date  of 
January  1,  2001. 

Comment  date:  February  20,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


14.  Kentucky  Utilities  Company 

[Docket  No.  EROl-1098-000) 

Take  notice  that  on  January  30,  2001, 
Kentucky  Utilities  Company  (KU) 
tendered  for  filing  revisions  to  existing 
contracts  between  KU  and  its  wholesale 
requirements  customers. 

KU  requests  an  effective  date  of 
January  1 .  2001  for  these  contracts. 

Comment  date:  February  20.  2001 ,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Cleco  Power  LLC 

(Docket  No.  EROl-1 099-000] 

Take  notice  that  on  January  30.  2001. 
Cleco  Power  LLC,  tendered  for  filing  its 
Notice  of  Succession  pursuant  to  18 
CFR  35.16,  effective  December  31,  2000, 
in  which  it  adbpted,  ratified,  and  made 
its  own  in  every  respect  all  applicable 
rate  schedules,  and  supplements 
thereto,  heretofore  filed  with  the    ' 
Commission  by  Cleco  Utility  Group  Inc. 

Effective  December  31.  2000.  Cleco 
Utility  Group  Inc.  was  converted  from  a 
corporate  form  to  a  limited  liability 
company  form.  The  conversion  was 
effectuated  through  a  merger  with  an 
entity  formed  solely  for  piuposes  of  the 
conversion,  namely  Cleco  Power  LLC, 
with  Cleco  Power  LLC  as  the  surviving 
entity. 

Comment  date:  February  20,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Alliant  Energy  Corporate  Services, 
Inc. 

[Docket  No.  EROl -1100-000) 

Take  notice  that  on  January  30,  2001, 
Alliant  Energy  Corporate  Services,  Inc. 
tendered  for  filing  executed  Service 
Agreements  establishing  Adams 
Columbia  Electric  Cooperative,  City  of 
Stoughton,  Rock  County  Electric 
Cooperative  and  Wisconsin  Public 
Power.  Inc.  and  unexecuted  Service 
Agreements  establishing  Central 
Wisconsin  Electric  Cooperative,  Kiel 
Electric  Utility.  Prairie  du  Sac  Electric  & 
Water  Utility  and  Village  of  Pardeeville 
as  ancillary  service  customers  under  the 
terms  of  the  Alliant  Energy  Corporate 
Services.  Inc.  transmission  tariff.  Alliant 
Energy  Corporate  Services.  Inc.  also 
requests  cancellation  of  the  associated 
Network  Service  and  Network  Operating 
Agreements  which  are  no  longer 
required. 

Alliant  Energy  Corporate  Services, 
Inc.  requests  an  effective  date  of  January 
1,  2001  and  accordingly,  seeks  waiver  of 
the  Commission's  notice  requirements. 

A  copy  of  this  filing  has  been  ser\'ed 
upon  the  Illinois  Commerce 
Commission,  the  Miimesota  Public 
Utilities  Commission,  the  Iowa 
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Department  of  Commerce,  and  the 
Public  Service  Commission  of 
Wisconsin. 

Comment  date:  February  20,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Southwest  Power  Pool,  Inc. 

[Docket  No.  EROl-llOl-OOO] 

Take  notice  that  on  January  30,  2001 , 
Southwest  Power  Pool,  Inc.  (SPP) 
tendered  for  filing  an  executed  service 
agreement  for  Firm  Point-to-Point 
Transmission  Service  with  Entergy 
Power  Marketing  Corporation  (Entergy). 

SPP  seeks  an  effective  date  of  January 
1,  2001  for  this  service  agreement. 

A  copy  of  this  filing  was  served  on 
Entergy. 

Comment  date:  February  20,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  |M  Interconnection,  L.L.C 

(Docket  No.  EROl-1 102-000] 

Take  notice  that  on  January  30,  2001, 
PJM  Interconnection,  L.L.C.  (PJM), 
tendered  for  filing  four  executed  service 
agreements  for  network  integration 
transmission  service,  network 
integration  transmission  service  under 
state  required  retail  access  programs, 
and  point-to-point  transmission  service 
under  the  PJM  Open  Access 
Transmission  Tariff.  These  agreements 
are  between  PJM  and  Pepco  Energy 
Services,  Inc. 

Copies  of  this  filing  were  served  upon 
Pepco  Energy  Services,  Inc.  and  the 
state  conunissions  within  the  PJM 
control  area. 

Comment  date:  February  20,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Wisconsin  Electric  Power  Company 

(Docket  No.  EROl-11 03-000) 

Take  notice  that  on  January  30,  2001 , 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
an  electric  service  agreement  between 
the  Wisconsin  Energy  Corporation 
Operating  Companies  (WEC  Operating 
Companies)  and  Wisconsin  Public 
Power  Inc.  (WPPI)  under  the  WEC 
Operating  Companies  Joint  Ancillary 
Services  Tariff.  (WEC  Operating 
Companies  FERC  Electric  Tariff, 
Original  Volume  No.  2). 

Wisconsin  Electric  respectfully 
requests  an  effective  date  of  January  1 , 
2001 

Copies  of  the  filing  have  been  served 
on  WPPI,  the  Michigan  Public  Service 
Commission,  and  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  February  20,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


20.  Wisconsin  Electric  Power  Company 

(Docket  No.  EROl-1104-OOOj 

Take  notice  that  on  January  30,  2001, 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
an  electric  service  agreement  between 
the  Wisconsin  Energy  Corporation 
Operating  Companies  (WEC  Operating 
Companies)  and  American 
Transmission  Company  LLC  (ATCLLC) 
under  the  WEC  Operating  Companies 
Joint  Ancillary  Services  Tariff.  (WEC 
Operating  Companies  FERC  Electric 
Tariff,  Original  Volume  No.  2). 

Wisconsin  Electric  respectfully 
requests  an  effective  date  of  January  1, 
2001. 

Copies  of  the  filing  have  been  served 
on  ATCLLC,  the  Michigan  Public 
Service  Commission,  and  the  Public 
Service  Commission  of  Wisconsin. 

Comment  date:  February  20,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  American  Transmission  Company 
LLC 

[Docket  No.  EROl-1 105-000] 

Take  notice  that  on  January  30,  2001 , 
American  Transmission  Company  LLC 
(ATCLLC)  tendered  for  filing  an 
Interconnection  Agreement  with 
Consolidated  Water  Power  Company. 

ATCLLC  requests  an  effective  date  of 
January  1,2001. 

Comment  date:  February  20,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  American  Transmission  Company 
LLC 

[Docket  No.  EROl-1 106-000] 

Take  notice  that  on  January  30,  2001, 
American  Transmission  Company  LLC 
(ATCLLC)  tendered  for  filing  two  Long- 
Term  Firm  Point-to-Point  Service 
Agreements,  which  provide  for  the 
continuation  of  service  to  Wisconsin 
Public  Power,  Inc.  and  Consolidated 
Water  Power  Company  imder  ATCLLC's 
OATT. 

ATCLLC  requests  an  effective  date  of 
January  1,  2001. 

Comment  date:  February  20,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  American  Transmission  Company 
LLC 

[Docket  No.  EROl-1 107-000] 

Take  notice  that  on  January  30,  2001, 
American  Transmission  Company  LLC 
(ATCLLC)  tendered  for  filing  a  Network 
Integration  Service  Agreement  for 
Dairyland  Power  Cooperative. 

ATCLLC  requests  an  effective  date  of 
January  1,2001. 


Comment  date:  February  20,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Qtizens  Communications  Company 

[Docket  No.  EROl-1 108-000] 

Take  notice  that  on  January  26,  2001, 
Citizens  Communications  Company 
(Citizens)  filed  a  Supplemental 
Agreement  with  Select  Energy,  Inc.,  to 
sell  a  portion  of  Citizens'  energy 
entitlement  pursuant  to  the  Firm  Energy 
Contract  between  NEPOOL  Phase  11 
Participants  and  HydroQuebec,  dated 
October  4, 1984,  in  addition  to  the 
portion  sold  in  an  agreement  originally 
filed  with  the  Commission  on  October 
27,  2000  (FERC  Electric  Rate  Schedule 
No.  42). 

A  copy  of  this  filing  was  served  on  the 
service  list  in  this  docket,  and  on  Select 
Energy,  Inc.  In  addition,  a  copy  of  the 
rate  schedule  is  available  for  inspection 
at  the  offices  of  Citizens'  Vermont 
Electric  Division  during  regular 
business  hours. 

Comment  date:  February  16,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Cinergy  Services,  Inc. 

[Docket  No.  EROl-1 109-000] 

Take  notice  that  on  January  30,  2001 , 
Cinergy  Services,  Inc.  (Cinergy) 
tendered  for  filing  a  Market-Based 
Service  Agreement  under  Cinergy's 
Market-Based  Power  Sales  Standard 
Tariff-MB  (the  Tariff)  entered  into 
between  Cinergy  and  Engage  Energy 
America  LLC  (EEA). 

Cinergy  and  EEA  are  requesting  an 
effective  date  of  January  15,  2001. 

Comment  date:  February  20,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  New  England  Po%ver  Pool 

(Docket  No.  EROl-1 110-000) 

Take  notice  that  on  January  30,  2001, 
the  New  England  Power  Pool  (NEPOOL) 
Participants  Committee  filed  for 
acceptance  materials  to  permit  NEPOOL 
to  expand  its  membership  to  include 
Dominion  Nuclear  Connecticut,  Inc., 
Dominion  Marketing  I,  Inc.,  and 
Dominion  Marketing  11,  Inc. 
(collectively,  the  Dominion  Entities), 
DTE  Energy  Trading,  Inc.  (DTE),  and 
Energy  Management,  Inc.  (EMI). 

The  Participants  Committee  requests 
an  effective  date  of  February  1,  2001  for 
commencement  of  participation  in 
NEPOOL  by  the  Doininion  Entities, 
DTE,  and  EMI. 

The  Participants  Committee  states 
that  copies  of  these  materials  were  sent 
to  the  New  England  state  governors  and 
regulatory  commissions  and  the 
Participants  in  NEPOOL. 
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1 1  Comment  date:  February  20,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Public  Service  Company  of  New 
Mexico 

(Docket  No.  EROl-1111-000) 

Take  notice  that  on  January  30,  2001, 
Public  Service  Company  of  New  Mexico 
(PNM)  submitted  for  filing  a  unilaterally 
executed  service  agreement  for  15  MW 
of  firm  point-to-point  transmission 
service  with  Texas-New  Mexico  Power 
Company  (TNMP)  under  the  terms  of 
PNM's  Open  Access  Transmission 
Tariff.  PNM's  filing  is  available  for 
public  inspection  at  its  offices  in 
Albuquerque,  New  Mexico. 

Copies  of  the  filing  have  been  sent  to 
TNMP  and  to  the  New  Mexico  Public 
Regulation  Commission. 

Comment  date:  February  20,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  American  Electric  Power  Service 
Corporation 

(Docket  No.  EROl-1112-000] 

Take  notice  that  on  January  30,  2001, 
the  American  Electric  Power  Service 
Corporation  (AEPSC),  tendered  for  filing 
executed  Firm  and  Non-Firm  Point-to- 
Point  Transmission  Service  Agreements 
for  Ameren  Energy  Marketing,  and  an 
amendment  to  Service  Agreement  No. 
179,  a  network  transmission  service 
agreement  executed  by  AMP-Ohio,  Inc. 
All  of  these  agreements  are  pursuant  to 
the  AEP  Companies'  Open  Access 
Transmission  Service  "Tariff  (OATT)  that 
has  been  designated  as  the  Operating 
Companies  of  the  American  Electric 
Power  System  FERC  Electric  Tariff 
Second  Revised  Volume  No.  6. 

AEPSC  requests  waiver  of  notice  to 
permit  the  Service  Agreements  to  be 
made  effective  for  service  billed  on  and 
3(fter  January  1,  2001. 

A  copy  of  the  filing  was  served  upon 

e  Parties  and  the  state  utility 
regulatory  commissions  of  Arkansas, 
Indiana,  Kentucky,  Louisiana,  Michigan, 
Ohio,  Oklahoma,  Tennessee,  Texas, 
Virginia  and  West  Virginia. 

Comment  date:  February  20,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Alcoa  Power  Generating  Inc. 

[Docket  No.  EROl-1 113-000) 

Take  notice  that  on  January  30,  2001, 
pursuant  to  Section  35.15(a),  18  CFR 
35.15(a)  of  the  Commission's 
Regulations,  Alcoa  Power  Generating 
Inc.  (APGI)  filed  with  the  Federal 
Energy  Regulatory  Commission  a  Notice 
of  Termination  of  its  Yadkin  Division's 
market-based  rate  tariff.  AI^GI  is  the 


I 


successor  to  Yadkin,  Inc.  APGI's  market- 
based  rate  tariff  will  remain  on  file  with 
the  Commission. 

APGI  requests  an  effective  date  for 
this  termination  of  60  days  from  the 
date  of  this  filing,  or  March  31,  2001. 

Comment  date:  February  20,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  WPS  Westwood  Generation,  LLC 

(Docket  No.  EROl-1114-000] 

Take  notice  that  on  January  30,  2001, 
WPS  Westwood  Generation,  LLC 
(Westwood),  formerly  CinCap  VI,  LLC 
(CinCap),  filed  a  revised  market-based 
rate  tariff.  Westwood  also  filed  a  Notice 
of  Succession  in  Owrnership  for  the 
interconnection  agreement  between 
CinCap  and  PPL  Electric  Utilities 
Corporation  (PPL),  PPL's  First  Revised 
Rate  Schedule  FERC  No.  164. 

Westwood  requests  waiver  of  the 
Commission's  notice  of  filing 
requirements  to  allow  the  revised  tariff 
to  become  effective  January  31,  2001, 
the  day  after  filing.  Consistent  with  the 
Commission's  regulations,  Westwood 
requests  that  the  Notice  of  Succession  in 
Ownership  become  effective  on  January 
1,  2001,  the  date  of  its  name  change. 

Comment  date:  February  20,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  PJM  Interconnection,  L.L.C 

[Docket  No.  EROl-1115-OOOl 

Take  notice  that  on  January  30,  2001, 
PJM  Interconnection,  L.L.C.  (PJM) 
submitted  for  filing  an  Unschedided 
Transmission  Services  Agreement 
between  PJM  and  the  New  York 
Independent  System  Operator,  Inc. 
(NYISO)  (UTS  Agreement)  and  a  Notice 
of  Cancellation  of  the  Interconnection 
Agreement  Between  The  NYPP  Group 
And  The  PJM  Group  designated  as  PJM 
Group  Rate  Schedule  FERC  No.  5  and 
also  as  NYPP  Group  Rate  Schedule 
FERC  No.  3. 

PJM  requests  waiver  of  the 
Commission's  60-day  notice 
requirement  to  permit  an  effective  date 
of  January  1 ,  2001  for  the  UTS 
Agreement  and  the  cancellation  of  the 
Interconnection  Agreement  Between 
The  NYPP  Group  And  The  PJM  Group 
designated  as  the  PJM  Group  Rate 
Schedule  FERC  No.  5  and  also  as  NYPP 
Group  Rate  Schedule  FERC  No.  3. 

Copies  of  this  filing  were  served  upon 
the  NYISO,  all  PJM  and  NYISO 
members,  and  the  state  electric  utility 
regulatory  commissions  within  the  PJM 
control  area  and  the  NYISO. 

Comment  date:  February  20,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


32.  Wisconsin  Public  Service 
Corporation 

[Docket  No.  EROl-1 122-000] 

Take  notice  that  on  January  30,  2001, 
Wisconsin  Public  Service  Corporation 
(WPSC),  tendered  for  filing  a  Notice  of 
Cancellation  of  its  transmission  service 
agreement  with  Wisconsin  Power  & 
Light  Company  (WPL),  Service 
Agreement  No.  11,  under  WPSC's  T-1 
transmission  tariff,  FERC  Electric  Tariff, 
Original  Volume  No.  4. 

WPSC  requests  a  January  1,  2001 
effective  date. 

Copies  of  the  filing  were  served  upon 
WPL,  the  Public  Service  Commission  of 
Wisconsin,  the  Michigan  Public  Service 
Commission  and  the  American 
Transmission  Company,  L.L.C. 

Comment  date:  February  20,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  SF  Phosphates  Limited  Company, 
LLC 

[Docket  No.  EROl-1 121-000] 

Take  notice  that  on  January  30,  2001, 
SF  Phosphates  Limited  Company,  a 
Utah  limited  liability  company, 
petitioned  the  Commission  for 
acceptance  of  SF  Phosphates  Rate 
Schedule  FERC  No.  1;  the  granting  of 
certain  blanket  approvals,  including  the 
authority  to  sell  electricity  at  market- 
based  rates;  waiver  of  certain 
Commission  regulations;  and  waiver  of 
notice  requirement. 

SF  Phosphates  intends  to  engage  in 
wholesale  electric  energy  and  capacity 
sales.  SF  Phosphates  is  owned  by  JR 
Simplot  Company  and  Farmland 
Industries,  Limited  and  is  engaged  in 
the  manufacture  of  phosphate-based 
fertilizers. 

Comment  date:  February  20.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Stiwt,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
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inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

DaTid  P.  Boergers, 

Secretary. 

[FR  Doc.  01-3252  Filed  2-7-01;  8:45  am] 

■LUNG  COOC  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlasion 

Notice  of  Application  Accepted  for 
Rling  and  Solidting  Motions  To 
Intervene  and  Protests 

February  2,  2001. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 

a.  Type  of  Application:  Subsequent 
License. 

b.  Project  No.:  2652-007. 

c.  Date  filed:  August  30,  2000. 

d.  Applicant:  PacifiCorp. 

e.  Name  of  Project:  Bigfork 
Hydroelectric  Project. 

f.  Location:  On  the  Swan  River/ 
Flathead  Lake,  in  the  town  of  Bigfork, 
Flathead  Coimty,  Montana.  The  project 
does  not  occupy  any  federal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a>-825(r). 

h.  Applicant  Contact:  Michael  B. 
Burke,  Project  Manager.  PacifiCorp,  825 
N.E.  Multnomah,  Suite  1500,  Portland, 
OR  97232. 

i.  FERC  Contact:  Steve  Hocking,  e- 
mail  address  steve.hocking@ferc"fed.us, 
or  telephone  (202)  219-2656. 

j.  Deadline  for  filing  motions  to 
intervene  and  protests:  60  days  from  the 
issuance  date  of  this  notice. 

All  documents  (original  and  eight 
copies)  shoidd  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.us/efi/doorbell.htm. 

The  Commission's  Rules  of  Practice 
require  all  intervenors  filing  documents 
with  the  Commission  to  serve  a  copy  of 
that  dociunent  on  each  person  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  afiect  the  responsibilities  of  a 
particular  resource  agency,  they  must 


also  serve  a  copy  of  the  document  on 
that  resoiuce  agency. 

k.  This  apphcation  has  been  accepted, 
but  is  not  ready  for  environmental 
analysis  at  this  time. 

1.  Description  of  the  Project:  The 
project  consists  of:  (1)  a  12-foot-high, 
300-foot-long  concrete  diversion  dam 
with  a  235-foot-long  spillway;  (2)  a 
reservoir  with  73  suurface  acres;  (3)  a 
water  intake  structure  and  1 -mile-long 
flowline;  (4)  a  forebay  structure  that 
directs  water  into  three  steel  penstocks; 
(5)  a  brick  powerhouse  with  three 
turbine/generator  units  with  a  total 
installed  capacity  of  4,150  kilowatts;  (6) 
a  fish  ladder  on  the  right  abutment 
(north  end  of  the  dam);  and  (7) 
appurtenant  facilities. 

m.  A  copy  of  the  apphcation  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street,  NE.,  Room  2-A, 
Washington,  DC  20426,  or  by  calUng 
(202)  208-1371.  The  application  may  be 
viewed  on  http://www.ferc.fed.us/ 
online/rims.htm  (call  (202)  208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

n.  Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  Rules  of  Practice 
and  Procedure,  18  CFR  385.210, 
385.211,  and  385.214.  In  determining 
the  appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  theproceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  application. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "PROTEST"  or 
"MOTION  TO  INTERVENE;"  (2)  set 
forth  in  the  heading  the  name  of  the 
applicant  and  the  project  number  of  the 
application  to  which  the  filing 
responds;  (3)  furnish  the  name,  address, 
and  telephone  number  of  the  person 
protesting  or  intervening;  and  (4) 
otherwise  comply  with  the  requirements 
of  18  CFR  385.2001  through  385.2005. 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
A  copy  of  any  protest  or  motion  to 
intervene  must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particidar  apphcation. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-3257  Filed  2-7-01;  8:45  am) 

MLUNQ  COOC  Sn7-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Intent  To  RIe  Application  for 
New  License 

February  2,  2001. 

Take  notice  that  the  following  Notice 
of  Intent  to  File  Application  has  been 
filed  with  the  Commission  and  is 
available  for  public  inspection. 

a.  Type  of  filing:  Notice  of  Intent  to 
File  Application  for  a  New  License. 

b.  Project  No.:  P-1893. 

c.  Date  filed:  December  29,  2000. 

d.  Submitted  By:  Public  Service 
Company  of  New  Hampshire. 

e.  Name  of  Project:  Merrimack  River 
Project. 

f.  Location:  On  the  Merrimack  River, 
in  Hillsborough  and  Merrimack 
Counties,  New  Hampshire.  The  project 
does  not  occupy  federal  lands  of  the 
United  States. 

g.  Filed  Pursuant  to:  18  CFR  16.6  of 
the  Commission's  regulations. 

h.  License  Contact:  James  Keams, 
Northeast  Generation  Services,  273 
Dividend  Road,  Rocky  Hill,  CT  06067, 
(860) 665-5936. 

i.  FERC  Contact:  Allan  Creamer, 
allan.creamer®ferc.fed.us,  (202)  219- 
0365. 

j.  Effective  date  of  current  license: 
May  1, 1980. 

k.  Expiration  date  of  current  license: 
December  31,  2005. 

1.  The  project  consists  of  the  following 
three  developments: 

The  Amoskeag  Development  consists 
of  the  following  existing  facilities:  (1)  A 
29-foot-high,  710-foot-long  concrete 
gravity  dam  comprised  of:  (i)  A  low 
crest  section  with  5-foot-high 
flashboards;  and  (ii)  a  high  crest  section 
with  3-foot-high  flashboards;  (2)  a  7- 
mile-long,  478-acre  reservoir;  (3)a 
powerhouse,  integral  with  the  dam, 
containing  three  generating  units  with  a 
total  installed  capacity  of  16,000  kW;  (4) 
a  415-foot-long,  34.5-kV  double  circuit 
transmission  Une;  and  (5)  other 
appurtenant  facilities. 

The  Hooksett  Development  consists  of 
the  following  existing  faciUties:  (1)  A 
dam  comprised  of:  (i)  a  340-foot-long 
stone  masonry  section  with  2-foot-high 
flashboards  connected  to;  (2)  a  250-foot- 
long  concrete  section  with  2-foot-high 
flashboards;  (2)  a  15-foot  by  20-foot 
Taintor  gate;  (3)  a  5.5-mile-long.  405- 
acre  reservoir;  (4)  a  powerhouse 
containing  a  single  generating  unit  with 
an  installed  capacity  of  1,600  kW;  and 
(5)  other  appurtenant  facilities. 

The  Garvins  Falls  Development 
consists  of  the  following  existing 
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facilities:  (1)  An  18-foot-high,  550-fDot- 
long  concrete  and  granite  gravity  dam 
comprised  of:  (i)  A  low  crest  section 
with  3-foot-high  flashboards;  and  (ii)  a 
high  crest  section  with  1. 2-foot-high 
flashboards;  (2)  an  8-mile-long  reservoir; 
(3)  a  500-foot-long  water  canal  with  a 
10-foot- wide  waste  gate;  (4)  a 
powerhouse  containing  four  generating 
units  with  a  total  installed  capacity  of 
12,100  kW;  (5)  a  340-foot-long,  34.5-kV 
transmission  line;  and  (6)  other 
appurtenant  facilities. 

m.  Pursuant  to  18  CFR  16.8  16.9,  and 
16.10  each  application  for  a  new  license 
and  any  competing  license  applications 
must  be  filed  with  the  Commission  at 
least  24  months  prior  to  the  expiration 
of  the  existing  Ucense.  All  applications 
for  license  for  this  project  must  be  filed 
by  December  31,  2003. 

David  P.  Boergers, 

Secretary. 

IFR  Doc.  01-3258  Filed  2-7-01;  8:45  am] 

BHJJNG  COOe  6717-01-M 


EPARTMENT  OF  ENERGY 


ral  Energy  Regulatory 
mmlsslon 

of  Intent  To  File  Application  for 
w  License 

February  2,  2001. 

Take  notice  that  the  following  Notice 
of  Intent  to  File  Application  has  been 
nled  with  the  Commission  and  is 
available  for  public  inspection: 

a.  Type  of  filing:  Notice  of  Intent  to 
File  Application  for  a  New  License. 

b.  Pro/ectJVo.;P-459. 

c.  Date  filed:  January  17,  2000. 

d.  Submitted  By:  Union  Electric 
Company  (d.b.a.  Ameren/UE). 

e.  Name  of  Project:  Osage  Project. 

f.  Location:  On  the  Osage  River,  in 
Benton,  Camden,  Miller  and  Morgan 
Counties,  Missouri.  The  project 
occupies  federal  lands  of  the  United 
States. 

g.  Filed  Pursuant  to:  18  CFR  16.6  of 
the  Commission's  regulations. 

h.  Licensee  Contact:  Jerry  Hogg. 
Ameren/UE,  617  River  Road,  Eldon,  MO 
65026,  (860)  665-5936; 
fhog^ameren .  com . 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Allan 
Creamer  at  (202)  219-0365,  or  at 
allan.creamer@ferc.fed.us. 

j.  Effective  date  of  current  license: 
April  1,  1981. 

k.  Expiration  date  of  current  license: 
February  28,  2006. 

1.  The  project  consists  of:  (1)  a  2,583- 
foot-long,  148-foot-high  dam  comprised 
of,  from  right  to  left:  (i)  a  1,189-foot- 


long,  non-overflow  section,  (ii)  a  520- 
foot-long  gated  spillway  section,  (iii) 
511  feet  of  intake  works  and 
powerhouse,  and  (iv)  a  368-foot-long 
non-overflow  section;  (2)  an 
impoundment  (Lake  of  the  Ozarks), 
approximately  92  miles  in  length, 
covering  55,342  acres  at  a  normal  full 
pool  elevation  of  660  feet  mean  sea 
level;  (3)  a  powerhouse,  integral  with 
the  dam,  containing  eight  main 
generating  units  (172  MW)  and  two 
auxiliary  units  (2.1  MW  each),  having  a 
total  installed  capacity  of  176.2  MW; 
and  (4)  appurtenant  facilities.  The 
project  generates  approximately  675,000 
megawatt-hours  of  electricity  annually, 
m.  Pursuant  to  18  CFR  16.8, 16.9,  and 
16.10  each  application  for  a  new  Ucense 
and  any  competing  license  applications 
must  be  filed  with  the  Commission  at 
least  24  months  prior  to  the  expiration 
of  the  existing  license.  All  appUcations 
for  license  for  this  project  must  be  filed 
by  February  28,  2004. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-3259  Filed  2-7-01;  8:45  am] 

BILUNG  COOE  6717-4n-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission  ' 

Notice  of  Application  for  Amendment 
of  License  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

February  2,  2001. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Application  Type:  Amendment  of 
License. 

b.  Project  No.:  349-070. 

c.  Date  Filed:  December  22,  2000. 

d.  Applicant:  Alabama  Power 
Company  (APC). 

e.  Name  of  Project:  Martin  Dam 
Project. 

f.  Location:  The  project  is  located  on 
the  Tallapoosa  River  in  the  counties  of 
Coosa,  Ehnore,  and  Tallapoosa, 
Alabama. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant's  Contact:  Mr.  James  R. 
Schauer,  Alabama  Power  Company,  P.O. 
Box  2641,  600  North  18th  Sti«et, 
Birmingham,  Alabama,  35291 
Telephone  (205)  257-1401,  or  E-mail 
address:  jrschaue@southemco.com. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Jim 
Haimes  at  (202)  219-2780,  or  E-mail 
address:  james.haimes@ferc.fed. us. 


j.  Deadline  for  filing  comments  and  or 
motions:  30  days  from  the  issuance  date 
of  this  notice. 

All  docimients  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  Ueu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  website  at  http:// 
wvnv.  fere. fed.  us/efi/doorbell.htm. 

Please  include  the  project  nuipber  (P- 
349-070)  on  any  comments  or  motions 
filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  dociunents  with  the  Commission 
to  serve  a  copy  of  that  dociunent  on  the 
official  service  Ust  for  the  project. 
Further,  if  an  intervener  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issued  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  the 
intervener  also  must  serve  a  copy  of  the 
dociunent  on  that  resource  agency. 

k.  Description  of  Amendment:  APC 
proposes  to  refurbish  and  upgrade  three 
of  the  four  existing  turbine-generator 
units  at  Martin  Dam  powerhouse.  The 
project's  fourth  unit,  a  552.-megawatt 
(MW)  facility  installed  in  1952,  would 
not  be  involved. 

Specifically,  APC  proposes  to 
rehabilitate  the  three  75-year-old, 
33-MW  units  by  installing  in  each  the 
following  new  components/systems:  a 
modem-design  turbine  nmner;  wicket 
gate;  greaseless  bushings  for  the  gate 
operating  system;  stainless  steel  sleeves 
on  the  turbine  shafts;  thrust  bearing  oil 
coolers;  and  wedging  system  for  the 
generator  stator  coils.  In  addition,  the 
licensee  proposes  to  re-insulate  the 
generator  rotor  pole  pieces,  and  to  clean 
the  paint  all  turbine  and  generator 
components. 

The  proposed  measures  would 
increase:  (1)  the  generating  capacity  of 
each  of  the  three  rehabilitated  imits  by 
7  to  10  MW;  and  (2)  the  combined 
hydraulic  capacity  of  the  three 
rehabilitated  turbines  by  900  cubic  feet 
per  second  (cfs)  or  by  8.6  percent — from 
10,470  cfs  currentiy  to  11,370  cfs. 

1.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room 
located  at  888  First  Street  NE.  Room  2 A. 
Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  This  filing  may  be 
viewed  on  http://www.ferc.fed.us/ 
online/rims.htm  (call  (202)  208-2222  for 
assistance).  A  copy  is  also  available  for 
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inspection  and  reproduction  at  the 
address  in  item  h,  above. 

m.  Individuals  desiring  to  be  included 
on  the  Conunission's  mailing  list  for  the 
Martin  Dam  Project,  No.  349,  should  so 
indicate  by  writing  to  the  Secretary  of 
the  Commission. 

n.  Comments,  F*rotests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  subject 
application. 

o.  Filing  the  Service  of  Responsive 
Dociunents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS".  "PROTESTS",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  project  name  and 
number,  "Martin  Dam  Amendment  of 
License  No.  349-070".  Any  of  the 
above-named  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  provided  by  the 
Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regidatory 
Conunission,  888  First  Street.  NE, 
Washington.  DC  20426.  A  copy  of  any 
motion  to  intervene  must  also  be  served 
upon  the  representative  of  the  APC 
specified  in  item  h,  above. 

p.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  subject  application  for 
amendment  of  license.  If  any  agency 
does  not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's  representative 
listed  in  item  h,  above. 

David  P.  Boergere, 

Secretary. 

(FR  Doc.  01-3260  Filed  2-7-01;  8:45ainl 

BHJJNQ  CODE  8717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6943-11 

Agency  Infomtation  Collection 
Activitias:  Proposed  Collection; 
Comment  Request;  Information 
Collection  Request  for  National 
Pollutant  Discliarge  Elimination 
System  (NPOES)  and  Sewage  Sludge 
Monitoring  Reports;  0MB  Control  No. 
2040-0004;  EPA  ICR  No.  0229.15) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  dociiment  announces 
that  EPA  is  planning  to  submit  the 
following  proposed  Information 
Collection  Request  (ICR)  to  the  Office  of 
Management  and  Budget  (0MB): 
Information  Collection  Request  for 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  and 
Sewage  Sludge  Monitoring  Reports; 
OMB  Control  No.  2040-0004;  EPA  ICR 
No.  0229.15);  currently  expiring 
September  30,  2001.  Before  submitting 
the  ICR  to  OMB  for  review  and 
approval,  EPA  is  soliciting  comments  on 
specific  aspects  of  the  proposed 
information  co^ection  as  described 
below. 

DATES:  Comments  must  be  submitted  on 
or  before  April  9,  2001. 

ADDRESSES:  A  copy  of  the  proposed  ICR 
will  be  available  to  interested  persons 
without  charge  at  the  follow  address: 
Betty  West,  USEPA,  Office  of 
Wastewater  Management,  Water  Permits 
Division,  1200  Pennsylvania  Avenue, 
NW,  ICC  Building,  Room  7421-H,  (Mail 
Code  4203M),  Washington,  DC  20460; 
email  address:  west.betty@epa.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Betty  West,  Telephone:  (202)564-8486, 
Fax  (202)564-6392,  e-mail  address: 
west.betty®epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  those  which 
are  covered  by  NPDES  permits  which 
include  monitoring  and  reporting 
requirements  and  for  sewage  sludge 
record  keeping  and  reporting 
requirements,  treatment  works  treating 
domestic  sewage  and  domestic  septage 
haulers. 

Title:  Information  Collection  Request 
for  National  Pollutant  Discharge 
Elimination  System  (NPDES)  and 
Sewage  Sludge  Monitoring  Reports; 
(OMB  Control  No.  2040-0004;  EPA  ICR 
No.  0229.15)  expiring  09/30/01. 


Abstract:  This  ICR  estimates  the 
current  monitoring,  recordkeeping  and 
costs  associated  with  submitting  and 
reviewing  Discharge  Monitoring  Reports 
(DMRs),  sewage  sjudge  monitoring 
reports,  and  other  monitoring  reports 
under  the  Environmental  Protection 
Agency's  (EPA)  NPDES  program.  The 
NPDES  program  regulations,  codified  at 
40  CFR  parts  122  through  125,  require 
permitted  municipal  and  non-municipal 
point  source  discharges  to  collect, 
analyze,  and  submit  data  on  their 
wastewater  discharges.  Under  these 
regulations,  the  permittee  is  required  to 
collect  and  analyze  wastewater  samples 
or  have  the  analysis  performed  at  an 
outside  laboratory  and  report  the  results 
to  the  permitting  authority  (EPA  or  an 
authorized  NPDES  State)  using  DMRs,  a 
preprinted  form  used  for  reporting 
pollutant  discharge  information.  Sample 
monitoring,  analysis,  and  reporting 
frequencies  vary  by  permit,  but  must  be 
performed  at  least  aimually  for  all 
permitted  discharges  except  for  certain 
storm  water  discharges.  Upon  renewal 
of  this  ICR,  the  permitting  authority  will 
continue  to  require  NPDES  and  sewage 
sludge  facilities  to  report  pollutant 
discharge  monitoring  data.  The 
permitting  authority  will  use  the  data 
from  these  forms  to  assess  permittee 
compliance,  modify/add  new  permit 
requirements,  and  revise  effluent  limits. 
The  monitoring  data  required  of  NPDES 
and  sewage  sludge  facilities  represents 
the  minimum  information  necessary  to 
achieve  the  Agency's  goals  and  satisfy 
regulatory  standards. 

Due  to  the  re-estimation  of  burden  for 
this  collection,  the  burden  hours 
associated  with  this  new  ICR  have 
increased  slightly  from  the  hours  of  the 
previous  ICR.  This  increase  is  due  to 
more  accurate  estimates  of  the 
implementation  of  the  Agency's 
monitoring  frequency  reduction 
guidance.  The  change  in  burden  is 
reflected  in  higher  operation  and 
maintenance  costs,  due  to  the  cost 
associated  with  using  the  services  of 
outside  laboratories.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  imless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  niunbers  for  EPA's 
regulations  are  listed  in  40  CFR  part  9 
and  48  CFR  chapter  15. 

EPA  would  like  to  sohcit  comments 
to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 
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(ii)  Evaluate  the  accuracy  of  the 
igency's  estimate  of  the  biu-den  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 
I    (iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

I    (iv)  Minimize  the  biuden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  EPA  estimates  that 
83,415  NPDES  permittees  and  24,346 
sludge  permittees  will  perform  sample 
collection,  pollutant  analysis,  reporting 
and  recordkeeping  as  part  of  their 
NPDES  permit  requirements  to  collect 
and  report  discharge  monitoring  data  to 
permit  authorities.  These  permittees  are 
expected  to  provide  559,710  responses 
to  State  and  Federal  permit  authorities. 
Nationally,  permittees  will  spend 
3,837,505  hours  per  year  collecting 
samples  of  their  wastewater  or  sludge; 
2,842,365  hours  will  be  spent  by 
permittees  with  in-house  laboratories 
for  analyzing  the  samples  collected;  and 
permittees  will  spend  1,197,510  hours 
for  recording  and  reporting  the  sampUng 
and  analysis  information  on  DMRs.  This 
amounts  to  a  total  of  7,889,707  burden 
hours  annually.  Permittees  that  send 
their  samples  to  outside  laboratories 
will  incur  $315,006,531  in  sample 
analysis  costs.  Each  permittee  will 
spend  an  average  of  13.2  hours  per  year 
to  collect,  analyze  and  report  discharge 
monitoring  data.  EPA  also  estimates  that 
sludge  facilities  will  spend  12,327  hours 
keeping  monitoring  records  (the 
recordkeeping  biu-den  for  the  remaining 
NPDES  permittees  is  reported  in  the 
Compliance  Assessment  ICR,  OMB 
Control  No.  2040-0110). 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  pm^joses  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 


Dated:  February  2,  2001. 
Mlcliael  B.  Cook, 

Director,  Office  of  Wastewater  Managem^t. 
[FR  Doc.  01-3281  Filed  2-7-01;  8:4raml 

BILIJNO  CODE  6S60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-6943-4] 

Notice  Of  Meeting  of  the  EPA's 
Ciilldren's  Healtii  Protection  Advisory 
Committee  (CHPAC) 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  92-463,  notice  is  hereby 
given  that  the  next  meeting  of  the 
Children's  Health  Protection  Advisory 
Committee  (CHPAC)  will  be  held 
February  21-23,  2001  at  the  Hotel 
Washington,  Washington,  DC.  The 
CHPAC  was  created  to  advise  the 
Environmental  Protection  Agency  in  the 
development  of  regulations,  guidance 
and  policies  to  address  children's 
environmental  health. 
DATES:  Wednesday,  February  21,  2001, 
Work  Group  meetings  only;  plenary 
sessions  Thursday,  February  22  and 
Friday.  February  23,  2001. 
ADDRESSES:  Hotel  Washington,  515  15th 
Street,  NW,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Paula  R.  Goode,  Office  of 
Children's  Health  Protection,  USEPA, 
MC  1107A,  1200  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20460,  (202)  564- 
2702. 
SUPPLEMENTARY  INFORMATION: 

Agenda  Items 

The  meetings  of  the  CHPAC  are  open 
to  the  public.  The  Science  and  Research 
Work  Group  will  meet  from  9:30  a.m.  to 
5:00  p.m.  and  the  21st  Century  Work 
Group  will  meet  from  1:00  p.m.  to  4:30 
p.m.  on  Wednesday,  February  21,  2001. 
The  plenary  CHPAC  will  meet  on 
Thvusday,  February  22  from  9:00  a.m.  to 
5:30  p.m.,  with  a  public  comment 
period  at  5:00  p.m.,  and  on  Friday, 
February  23  from  9:00  a.m.  to  12:30  p.m. 

The  plenary  session  will  open  with 
introductions  and  a  review  of  the 
agenda  and  objectives  for  the  meeting. 
Agenda  items  include  highlights  of  the 
Office  of  Children's  Health  Protection 
(OCHP)  activities  and  reports  from  the 
Work  Groups,  speakers  on  States' 
children's  environmental  health 
activities,  and  a  status  report  on  the 
longitudinal  cohort  study  on  children 


(as  found  in  the  Child  Health  Act  of 
2000). 

Dated:  February  1,  2001. 
Paula  R.  Goode, 

Designated  Federal  Officer.  Children 's  Health 

Protection  Advisory  Committee. 

(FR  Doc.  01-3283  Filed  2-7-01;  8:45  am] 

BILLMG  CODE  6560-S(M> 


FEDERAL  ELECTION  COMMISSION 

Sunshine  Act  Meeting;  Notices 

agency:  Federal  Election  Commission. 

Previously  Announced  Date  &■  Time: 
Thursday.  February  8,  2001. 10:00  a.m.. 
Meeting  open  to  the  public. 

The  following  item  has  been  added  to 
the  agenda: 

Final  Audit  Report  on  Michigan 
Republican  State  Committee. 
***** 

DATE  &  TIME:  Tuesday,  February  13,  2001 

at  10:00  A.M. 

PLACE:  999  E  Street.  N.W.,  Washington, 

D.C. 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

rTEMS  TO  BE  DISCUSSED: 

Compliance  matters  piu^uant  to  2 

U.S.C.  §437g. 
Audits  conducted  pursuant  to  2  U.S.C. 

§437g,  §  438(b),  and  Title  26,  U.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration. 
Internal  personnel  rules  and  procedures 

or  matters  affecting  a  particular 

employee. 
***** 

DATE  &  TIME:  Thiu^day,  February  15. 

2001  at  10:00  A.M. 

place:  999  E  Street,  N.W.,  Washington, 

D.C.  (Ninth  floor) 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes. 

Advisory  Opinion  2001-01:  North 

Carolina  Democratic  Party  by  Scott  R. 

Faimlen,  Executive  Director. 
Advisory  Opinion  2001-02:  Green  Party 

of  Kentucky  by  Alexander  D. 

Moorhead,  Treasurer. 
Draft  2001  Legislative 

Recommendations. 
Administrative  Matters. 
PERSON  TO  CONTACT  FOR  INFORMATION: 
Mr.  Ron  Harris,  Press  Officer,  Telephone 
(202) 694-1220. 

Mary  W.  Dove, 

Acting  Secretary  of  the  Commission. 

[FR  Doc.  01-3350  Filed  2-6-01:  10:32  am) 
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FEDERAL  MARITIME  COMMISSION 

Ocean  Tranaportatlon  Intermediary 
License;  Reissuances 

Notice  is  tiereby  given  that  the 
following  Ocean  Transportation 


Intermediary  licenses  have  been 
reissued  by  the  Federal  Maritime 
Commission  pursuant  to  section  19  of 
the  Shipping  Act  of  1984,  as  amended 
by  the  Ocean  Shipping  Reform  Act  of 
1998  (46  U.S.C.  app.  1718)  and  the 


regulations  of  the  Commission 
pertaining  to  the  licensing  of  Ocean 
Transportation  Intermediaries,  46  CFR 
part  515. 


License  No. 

Name/address 

Date  reissued 

4337F  

Air-Land  &  Sea  Transport,  Inc.,  3000  Wilcrest,  Suite  #350,  Houston,  TX  77042  

March  30  2000 

12237N  

Costa  Rica  Carriers,  Inc.,  8620  NW  70fh  Street,  Miami,  FL  33166 

October  6,  2000. 

15703N  

MSD  Line,  Inc.,  2400  S.  Wilmington  Avenue,  Compton,  CA  90220 

4105F  

Overseas  Mahanm  Inc.,  24  Ullian  Lane,  Plainview.  NY  11803-5613 

2000. 
March  18  1999 

Sandra  L.  Kusumoto, 

Director,  Bureau  of  Consumer  Complaints 
and  Licensing. 

[PR  Doc.  01-3219  Filed  2-7-01;  8:45  am] 
BNJJNG  CODE  S730-01-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License;  Revocations 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
ocean  transportation  intermediary 
licenses  have  been  revoked  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  Ocean 
Transportation  Intermediaries,  effective 
on  the  corresponding  dates  shown 
below:. 

License  Number.  13231N. 

Name:  American  Liner  System  Inc. 

Address:  1333  Broadway,  Suite  1222, 
New  York,  NY  11354. 

Date  Revoked:  December  29,  2000. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  1284NF. 

Name:  Bamhart  &  Associates. 

Address:  1910  Harriman  Lane, 
Redondo  Beach,  CA  90278. 

Date  Revoked:  December  1 ,  2000. 

Reason:  Surrendered  license 
voluntarily. 

License  Number:  13284N. 

Name:  Blue  Sky  Blue  Sea,  Inc.  d/b/a 
International  Shipping  Company. 

Address:  Cargo  Bldg.  68,  JFK 
International  Airport,  Jamaica,  NY 
11430. 

Date  Revoked:  January  1,  2001. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  15164N. 

Name:  General  Cargo  International, 
Inc. 

Address:  215  East  Adams  Avenue,  #1, 
Huntington  Beach,  CA  92648. 

Date  Revoked:  January  6,  2001. 

Reason:  Failed  to  maintain  a  valid 
bond. 


License  Number:  15461NF. 

Name:  I.M.D.  Logistics  Solutions,  Inc. 
d/b/a  IMD  Container  Line. 

Address:  330  Primrose  Road,  Suite 
410,  Burlingame,  CA  94010. 

Date  Revoked:  December  8,  2000. 

Reason:  Failed  to  maintain  valid 
bonds. 

License  Number:  4055F. 

Name:  International  Cargo  Services, 
Inc. 

Address:  139  Mitchell  Avenue,  Suite 
#106,  South  San  Francisco,  CA  94080. 

Date  Revoked:  December  31,  2000. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  3374F.' 

Name:  International  Express  Cargo 
Services,  Inc. 

Address:  6918  NW  51st  Street,  Miami, 
FL  33166. 

Date  Revoked:  January  7,  2001. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  4335N. 

Name:  International  Services,  Inc. 

Address:  12000  Beacom  Road, 
Columbus,  OH  43074. 

Date  Revoked:  December  1 ,  2000. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  18N. 

Name:  International  Transportation 
Corp. 

Address:  17  Battery  Place,  Suite  1120, 
New  York,  NY  10004. 

Date  Revoked:  Jxme  10, 1999. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  3861 F. 

Name:  International  Transportation 
Network. 

Address:  452  Hudson  Terrace, 
Englewood  Cliffs,  NJ  07632. 

Date  Revoked:  January  4,  2001. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  13405N. 

Name:  M.A.P.  Worldwide  Carriers, 
Inc. 

Address:  2303  Nance  Street,  Houston, 
TX  77020. 


Date  Revoked:  December  21,  2000. 
Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  6954N. 

Name:  Nimbus  Services  Inc. 

Address:  4166  Santa  Monica  Blvd., 
Los  Angeles,  CA  90029. 

Date  Revoked:  December  29.  2000. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  16729F. 
Name:  Sarah  Worldwide  Shipping, 
Inc. 

Address:  6  Bear  Trail,  Falrview,  NC 
28730. 

Date  Revoked:  December  22,  2000. 
Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  3808F. 

Name:  Seabridge  Express,  Inc. 

Address:  1010  So.  312th  Street,  Suite 
333,  Federal  Way,  WA  98003. 

Date  Revoked:  December  30,  2000. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  4577N. 
Name:  Transtar  Shipping,  Inc. 
Address:  405  Victory  Avenue,  Suite 
D,  South  San  Francisco,  CA  94080. 
Date  flevoJted;  January  1,  2001. 

Reason:  Failed  to  maintain  a  vedid 
bond. 

License  Number:  834F  and  834N. 

Name:  Wall  Shipping,  Co.,  Inc. 

Address:  P.O.  Box  20022, 
Washington/Dulles  International 
Airport,  Washington,  E)C  20041. 

Date  Revoked:  October  21,  2000  and 
December  7,  2000. 

Reason:  Failed  to  maintain  a  valid 
bond. 

Sandra  L.  Kusumoto, 

Director,  Bureau  of  Consumer  Complaints 
and  Licensing. 

[PR  Doc.  01-3220  Filed  2-7-01;  8:45  am]. 
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FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License  Correction 

In  the  Federal  Register  notice 
'  jpublished  January  18,  2001  (66  FR  4827) 
the  reference  to  N.  Abbe  International, 
Inc.  is  corrected  to  read:  "H.  Abbe 
International,  Inc.". 

Dated:  February  2,  2001. 
Bryant  L.  VanBrakle, . 
Secretary. 

[FR  Doc.  01-3218  Filed  2-7-01;  8:45  am) 
BILLING  CODE  6730-01-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License  Applicanto 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission  an 
application  for  licenses  as  Non-Vessel 
Operating  Common  Carrier  and  Ocean 
Freight  Forwarder — Ocean 
Transportation  Intermediary  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
as  amended  (46  U.S.C.  app.  1718  and  46 
CFR  part  515). 

Persons  knowing  of  any  reason  why 
the  following  applicants  should  not 
receive  a  license  are  requested  to 
contact  the  Office  of  Transportation 
Intermediaries,  Federal  Maritime 
Commission,  Washington,  DC  20573. 
Non- Vessel-Operating  Common  Carrier 
Ocean  Transportation  Intermediary 
Applicants: 
Interglobal  Logistics  Corp.,  430  West 
Merrick  Road,  Suite  15,  Valley 
Stream,  NY  11580,  Officers:  Cora 
Scottl,  Vice  President  (Qualifying 
Individual),  Danny  Hoyos, 
President 
Transportes  Argenta,  Inc.,  8211  NW 
68th  Street,  Miami,  FL  33166, 
Officer:  Elizabeth  Castano, 
President  (Qualifying  Individual) 
Combined  Cargo  International,  Inc., 
14330  W.  Sylvanfield,  Houston,  TX 
77014,  Officers:  Dianna  M.  Potter, 
President  (Qualifying  Individual), 
Barry  Irish,  Vice  President 
Fax  Cargo  Corporation,  8900  NW  35th 
Lane,  Suite  #140,  Miami,  FL  33172, 
Officer:  Cecil  Costadoni,  President 
(Qualifying  Individual) 
J  &  B  Logistics  Ltd.,  179-14  149th 
Road,  #2nd  FL,  Jamaica,  NY  11434, 
Officer:  Paul  Chinho,  Ree 
(Qualifying  Individual) 
Non- Vessel  Dperating  Common  Carrier 
and  Ocean  Freight  Forwarder 
Transportation  Intermediary 
Applicants: 


Daily  Freight  International  Services, 
Inc.,  1941  N.W.  37th  Avenue, 
Miami,  FL  33172,  Officers:  Mario  D. 
Galindo,  President  (Qualifying 
Individual),  Maria  E.  Galindo,  Vice 
President 

Bellville  Roadalr  International  LLC, 
158  Paris  Street.  Newark,  NJ  07105, 
Officers:  Morten  Olesen,  President 
(Qualifying  Individual),  Jeff  Cullen, 
CEO 

Cargo  Unlimited,  Inc.,  98023 
Westminster  Drive,  Hiunble,  TX 
77338,  Officers:  Cynthia  P.  Pira, 
President  (Qualifying  Individual), 
Emily  Metcalf  Zugar,  Vice  President 

Trade  Impact,  LLC,  3201  1st  Avenue 
So.,  Suite  209,  SeatUe,  WA  98134, 
Officers:  Erik  Saathoff,  Director 
(Qualifying  Individual),  Roger 
Sklstimas,  Managing  Member 
Ocean  Freight  Forwarder — Ocean 
Transportation  Intermediary 
Applicants: 

Global  Forwarding  Corp.,  10420  N.W. 
37th  Terrace,  Miami,  FL  33178, 
Officer:  Rebeka  Shatzkamer, 
President  (Qualifying  Individual) 

OMJ  International  Freight  Corp.,  2401 
N.W.  93rd  Avenue,  Miami,  FL 
33172,  Officer:  Omar  CoUado, 
Owner  (Qualifying  Individual) 

Aeromimdo  Express,  Inc.,  8282  NW 
14th  Street,  Miami,  FL  33126, 
Officer:  Cristino  E.  Luna,  President 
(Qualifying  Individual) 

Dated:  February  2,  2001. 
Bryant  L.  VanBrakle, 

Secretary. 

[FR  Doc.  01-3217  Filed"  2-7-01;  8:45  am] 

BtLUNG  COOE  6730-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Healthcare  Research  and 
Quality 

RAeeting  of  the  National  Advisory 
Council  for  Healthcare  Research  and 
Quality 

AGENCY:  Agency  for  Healthcare  Research 
and  Quality,  HHS. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  In  accordance  with  section 
10(a)  of  the  Federal  Advisory  Committee 
Act,  this  notice  annoimces  a  meeting  of 
the  National  Advisory  Coimcil  for 
Healthcare  Research  and  Quality. 

DATES:  The  meeting  will  be  held  on 
Friday,  March  2,  2001,  from  8:30  a.m.  to 
4:00  p.m.  and  is  open  to  the  public. 


ADDRESSES:  The  meeting  will  be  held  at 
6010  Executive  Boulevard,  Fourth  Floor, 
Rockville,  Maryland  20852. 

FOR  FURTHER  INFORMATK)N  CONTACT: 

Anne  Lebbon,  Coordinator  of  the 
Advisory  Council,  at  the  Agency  for 
Healthcare  Research  and  Quality.  2101 
East  Jefferson  Street,  Suite  600, 
Rockville,  Maryland  20852,  (301)  594- 
7216.  For  press-related  information, 
please  contact  Karen  Migdail  at  301/ 
594-6120. 

If  sign  language  interpretation  or  other 
reasonable  accommodation  for  a 
disability  is  needed,  please  contact 
Linda  Reeves,  Assistant  Administrator 
for  Equal  Opportunity,  AHRQ,  on  (301) 
594-6662  no  later  than  February  26, 
2001. 

SUPPLEMENTARY  INFORMATION: 
I.  Purpose 

Section  921  of  the  Public  Health 
Service  Act  (42  U.S.C.  299c)  established 
the  National  Advisory  Coimcil  for 
Healthcare  Research  and  Quality.  In 
accordance  with  its  statutory  mandate, 
the  Council  is  to  advise  the  Secretary 
and  the  Director,  Agency  for  Healthcare 
Research  and  Quality  (AHRQ).  on 
matters  related  to  actions  of  the  Agency 
to  enhance  the  quality,  improve 
outcomes,  reduce  costs  of  health  care 
services,  improve  access  to  such 
services  through  scientific  research,  the 
promotion  of  improvements  in  clinical 
practice  and  in  the  organization, 
financing,  and  delivery  of  health  care 
services. 

The  Coimcil  is  composed  of  members 
of  the  public  appointed  by  the  Secretary 
and  Federal  ex-officio  members.  Donald 
M.  Berwick,  M.D.,  the  Council 
chairman,  will  preside. 

n.  Agenda 

On  Friday,  March  2,  2001,  the 
meeting  will  begin  at  8:30  a.m.,  with  the 
call  to  order  by  the  Council  Chairman. 
The  Director,  AHRQ,  will  present  the 
status  of  the  Agency's  current  research, 
programs  and  initiatives.  Tentative 
agenda  items  include  healthcare 
workers,  long  term  care  plan,  low 
income,  urban,  nu'al  health  care,  and 
the  shape  of  U.S.  health  care  in  the 
future.  The  official  agenda  will  be 
available  on  AHRQ's  website  at 
www.abrq.gov  no  later  than  February  9, 
2001.  The  meeting  will  adjourn  at  4:00 
p.m. 

Dated:  February  2,  2001. 
John  M.  Eisenberg, 
Director. 
[FR  Doc.  01-3313  Filed  2-7-01;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Statement  of  Organization,  Functions, 
artd  Delegations  of  AuttMrity 

Part  C  (Centers  for  Disease  Control 
and  Prevention)  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (45  FR  67772-76,  dated 
October  14,  1980,  and  corrected  at  45  FTl 
69296,  October  20, 1980,  as  amended 
most  recently  at  66  FR  1363-1364,  dated 
January  8,  2001)  is  amended  to  retitle 
and  revise  the  functional  statement  of 
the  Hospital  Infections  Program  (HIP), 
National  Center  for  Infectious  Diseases 
(NCID). 

Section  C-B,  Organization  and 
Functions,  is  hereby  amended  as 
follows: 

Delete  in  its  entirety  the  titles  and 
functional  statements  for  the  Hospital 
Infections  Program  (CRM)  and  insert  the 
following: 

Division  of  Healthcare  Quality 
Promotion  (CRM).  Protects  patients, 
protects  healthcare  personnel,  and 
promotes  safety,  quality,  and  value  in 
the  healthcare  delivery  system  by 
providing  national  leadership  for  (1) 
Measuring,  vahdating,  interpreting,  and 
responding  to  data  relevant  to 
healthcare  outcomes,  healthcare- 
associated  infections/antimicrobial 
resistance,  related  adverse  events,  and 
medical  errors  among  patients  and 
healthcare  personnel;  (2)  investigating 
and  responding  to  outbreaks  and 
emerging  infections  and  related  adverse 
events  among  patients,  healthcare 
providers,  or  associated  with  the 
healthcare  environment;  (3)  detecting, 
evaluating,  monitoring,  and  responding 
to  emerging  antimicrobial  resistant 
pathogens  and  infections;  (4)  creating 
and  evaluating  the  efficacy  of  new 
interventions  designed  to  prevent 
infections/antimicrobial  resistance, 
related  adverse  events,  emd  medical 
errors;  (5)  promoting  clinical 
microbiology  laboratory  quality;  (6) 
promoting  water  quahty  in  healthcare 
settings;  (7)  identifying  effective 
interventions  that  prevent  healthcare- 
associated  infections/antimicrobial 
resistance,  related  adverse  events,  and 
medical  errors  among  patients  and 
healthcare  personnel;  (8)  promoting  the 
nationwide  implementation  of  these 
interventions;  and  (9)  evaluating  the 
impact  of  their  implementation  across 
the  spectnun  of  healthcare  delivery 
sites. 


Office  of  the  Director  (CRMl).  (1) 
Manages,  directs,  and  coordinates  the 
activities  of  the  Division  of  Healthcare 
Quality  Promotion  PHQP);  (2)  provides 
leadership  and  guidance  on  policy, 
program  plaiming  and  development, 
program  management,  and  operations; 
(3)  provides  DHQP-wide  adndnistrative 
and  program  services  and  coordinates  or 
ensiues  coordination  with  the 
appropriate  National  Center  for 
Infectious  Diseases  (NCID)  and  Centers 
for  Disease  Control  and  Prevention 
(CDC)  staff  offices  on  administrative  and 
program  matters;  (4)  provides  liaison 
with  other  governmental  agencies, 
international  organizations,  and  other 
outside  groups;  (5)  coordinates,  in 
collaboration  with  the  appropriate  NCID 
and  CDC  components,  global  health 
activities  relating  to  the  prevention  of 
healthcare-associated  infections/ 
antimicrobial  resistance,  related  adverse 
events,  and  medical  errors;  (6)  manages 
the  division  local  area  network  (LAN) 
and  coordinates  the  evolving  LAN 
design  with  the  Information  Resources 
Management  Office  and  the  NCID  LAN 
administrator;  (7)  provides  hardware 
and  software  support  to  DHQP 
personnel  in  response  to  the  changing 
information  technology  environment; 
and  (8)  advises  the  Director,  NCID,  on 
policy  matters  concerning  DHQP 
activities. 

Epidemiology  and  Laboratory  Branch 
(CRM2).  (1)  Coordinates  rapid  and 
effective  epidemiologic  and  laboratory 
response  to  outbreaks  and  emerging 
threats  associated  with  infections/ 
antimicrobial  resistance  and  related 
adverse  events  throughout  the 
healthcare  delivery  system;  (2)  provides 
comprehensive  laboralory  support  and 
expertise  (including  consultation; 
organism  recovery  and  identification; 
microbiologic,  toxin,  chemical,  and 
molecular  assays;  and  strain  typing)  for 
investigations  of  recognized  and 
emerging  bacterial  agents  (including 
those  resistant  to  available 
antimicrobials)  in  healthcare  settings; 
(3)  implements  surveillance  and 
response  systems  to  detect  emerging 
threats,  including  those  related  to  agents 
of  bioterrorism,  among  patients  and 
healthcare  personnel;  (4)  investigates 
novel  and  emerging  mechanisms  of 
antimicrobial  resistance  among  targeted 
pathogens  found  in  healthcare  settings; 
(5)  conducts  epidemiologic  and  basic 
and  applied  laboratory  research  to 
identify  new  strategies  to  prevent 
infections/antimicrobial  resistance, 
related  adverse  events,  and  medical 
errors,  especially  those  associated  with 
indwelling  medical  devices, 
contaminated  products,  dialysis,  and 


water;  (6)  evaluates  the  accuracy  of 
commercial  microbial  identification  and 
susceptibility  testing  systems  and 
products  through  research  and 
facilitates  their  improvement;  (7) 
provides  leadership  in  reducing 
microbiology  laboratory  errors  that 
affect  patient  outcomes  by  evaluating 
laboratory  proficiency  and  promoting 
laboratory  quality  improvements;  (8) 
investigates  the  role  of  biofilms, 
particularly  those  detected  in 
indwelling  medical  devices  and  medical 
water  systems,  in  medicine  and  public 
health;  and  (9)  in  collaboration  with 
other  CDC  Centers,  Institutes,  and 
Offices  (CIOs)  and  partners,  provides 
expertise  (e.g.  environmental  sampling, 
microbial  assays,  environmental 
engineering,  disinfection  strategies), 
research  opportimities,  and  laboratory 
support  for  investigations  of 
environmental  sources  of  infections  and 
related  adverse  events,  including  those 
related  to  bioterrorism. 

Epidemiology  Section  (CRM22).  (1) 
Coordinates  and  ensiues  rapid  and 
effective  response  to  requests  from  state 
and  local  health  departments  and 
healthcare  organizations  for  assistance 
with  investigations  of  outbreaks  and 
emerging  threats  associated  with 
infections,  antimicrobial  resistance,  and 
related  adverse  events  throughout  the 
healthcare  delivery  system;  (2)  provides 
comprehensive  epidemfttlogic  support 
(including  detection  systems, 
consultation,  field  investigation,  risk 
factor  evaluation,  and  control  strategies) 
for  investigations  of  recognized  and 
emerging  bacterial  pathogens  (including 
those  resistant  to  available 
antimicrobials)  in  healthcare  settings 
and  potential  bioterrorism  events;  (3) 
evaluates  the  relationship  between 
bacterial  strain  characteristics  and 
epidemiologic  characteristics  of 
pathogens  associated  with  healthcare 
infections/antimicrobial  resistance;  and 
(4)  develops  and  evaluates  the  efficacy 
of  interventions  designed  to  prevent 
healthcare-associated  infections/ 
antimicrobial  resistance,  related  adverse 
events,  and  medical  errors  across  the 
spectrum  of  healthcare  delivery  sites. 

Diagnostic  Microbiology  Section 
(CRM23).  (1)  Provides  laboratory 
support  and  expertise  for  outbreak 
investigations  and  special  studies  of 
aerobic  and  anaerobic  bacteria  causing 
healthcare-associated  infections;  (2) 
evaluates  the  relationship  between 
bacterial  strain  characteristics  and 
epidemiologic  characteristics  of 
pathogens;  (3)  provides  reference 
diagnostic  services  for  identification 
and  classification  of  the 
Micrococcaceae,  many 
Entembacteriaceae,  and  all  anaerobic 
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)acteria;  (4)  develops,  evaluates,  and 
improves  novel  or  existing  laboratory 
methods  for  identifying  and 
characterizing  bacteria  causing  health- 
associated  infections;  (5)  evaluates  in 
vitro  reagents  and  products  that  show 
public  health  promise  in  improving  the 
identification  and  characterization  of 
bacterial  pathogens;  (6)  conducts 
biochemical,  immimochemical,  and 
genetic  studies  of  bacterial  pathogens  to 
determine  marker  systems  useful  for 
epidemiologic  purposes  such  as 
determining  pathogenicity,  or  virulence; 
(7)  provides  reference  diagnostic 
activities  for  detection  of  staphylococcal 
toxins  in  isolates  obtained  from  clinical 
specimens  and  environmental  sources, 
including  those  that  may  be  associated 
with  bioterrorism  events;  (8)  serves  as 
the  World  Health  Organization  (WHO) 
National  Klebsiella  Center;  (9)  manages 
the  bacteriology  laboratory  component 
of  the  College  of  American  Pathologists 
(CAP)  proficiency  testing  program  for 
NCID/CDC;  and  (10)  provides  leadership 
in  laboratory  quality  improvement 
practices  directed  toward  reducing 
laboratory  errors  that  affect  healthcare 
outcomes. 

Environmental  and  Applied 
Microbiology  Section  (CRM24).  (1) 
Provides  laboratory  support  and 
expertise  for  epidemic  evaluations, 
consultation,  and  field  investigations  of 
healthcare-associated  infections 
involving  medical  devices,  therapeutic 
or  diagnostic  products  and  devices, 
environmental  reservoirs  of 
microorganisms/pathogens,  or  issues 
involving  water  quality;  (2)  investigates 
and  defines  environmental  factors 
associated  with  healthcare-associated 
infections/ antimicrobial  resistance  and 
related  adverse  events  that  affect 
healthcare  outcomes;  (3)  conducts  basic 
and  applied  laboratory  research  to 
identify  new  strategies  to  prevent 
infections/antimicrobial  resistance, 
related  adverse  events,  and  medical 
errors,  especially  those  associated  with 
indwelling  medical  devices, 
contaminated  products,  dialysis,  and 
water;  (4)  investigates  and  defines  the 
role  of  biofilms  and  develops  and 
evaluates  methods  to  control  them  in 
water  distribution  systems  and  on 
indwelling  medical  devices;  (5) 
develops  and  evaluates  reliable  methods 
to  detect  and  quantify  bacterial 
endotoxin,  bioterrorism  agents 
associated  with  institutional  outbreaks, 
and  dialysis-associated  diseases;  (6) 
develops  and  evaluates  reliable  methods 
and  protocols  for  the  disinfection  and 
sterilization  of  medical  devices, 
formites,  potable  water,  recreational 
water,  and  water  associated  with 


healthcare-associated  infections/ 
antimicrobial  resistance,  in 
collaboration  with  other  NCID  divisions, 
the  Enviroiunental  Protection  Agency 
(FDA),  and  the  Food  and  Drug 
Administration  (FDA);  (7)  provides 
laboratory  and  field  capability  in 
environmental  microbiology,  and 
collaborates  vdth  other  NCID 
organizations  in  epidemic 
investigations,  evaluation  of 
bioterrorism  events,  emd  field  studies 
requiring  expertise  in  enviromnental 
microbiology;  (8)  serves  as  the  NCID/ 
CDC  lead  for  information, 
recommendations,  and  technical 
support  concerning  enviroimiental 
sterilization,  disinfection,  and  disposal/ 
handling  of  medical  waste;  and  (9) 
serves  as  the  NCID/CDC  lead  for 
information,  recommendations,  and 
technical  support  concerning  dialysis- 
associated  infections  and  related 
adverse  events,  sterilization  and 
disinfection  strategies,  water  quality, 
and  bacterial  endotoxins. 

Anti-infectives  Investigation  Section 
(CRM25).  (1)  Provides  laboratory 
support  for  investigations  of 
antimicrobial-resistant  infections 
conducted  by  DHQP  Epidemic 
Intelligence  Service  (EIS)  officers  and 
staff;  (2)  provides  reference 
antimicrobial  susceptibility  testing 
services  to  state  heaith  departments, 
healthcare  organizations,  and  other 
laboratories;  (3)  evaduates  and  reports  on 
the  accuracy  of  commercial 
antimicrobial  susceptibility  testing 
methods;  (4)  develops  and  evaluates 
new  methods  for  detecting  bacterial 
resistance  to  antimicrobial  agents,  in 
collaboration  with  the  National 
Committee  for  Clinical  Laboratory 
Standards;  (5)  improves  the  proficiency 
of  microbiology  laboratories  by 
providing  quality  control  and 
proficiency  testing  organisms  to  clinical 
laboratories  in  the  United  States  and 
throughout  the  world  in  cooperation 
with  state  health  departments,  Emory 
University  Rollins  School  of  Public 
Health,  and  the  WHO;  (6)  serves  as  a 
WHO  Collaborating  Center  on  Global 
Antimicrobial  Resistance  Monitoring  in 
Bacteria;  (7)  collaborates  with  state 
health  departments  to  perform  surveys 
of  antimicrobial  susceptibility  testing 
procedures  in  clinical  laboratories;  (8) 
investigates  the  molecular  basis  of 
antimicrobial  resistance  in  bacteria 
through  DNA  hybridization  studies, 
DNA  sequence  analysis,  iso-electric 
focusing,  and  other  analytical  methods; 
and  (9)  provides  bacterial  strain  typing 
services  to  evaluate  dissemination  of 
resistant  organisms. 

Prevention  and  Evaluation  Branch 
(CRM3).  (1)  Supports  local,  state. 


national,  and  international  efforts  to 
prevent  healthcare-associated 
infections/antimicrobial  resistance, 
related  adverse  events,  and  medical 
errors  using  evidence-based 
recommendations  and  state-of-the  art 
informatics  and  health  commimications 
strategies  that  enhance  rapid  and 
reUable  information  exchange;  (2) 
develops  and  demonstrates  the 
effectiveness  of  health  communications, 
guidelines,  recommendations,  and  other 
interventions  to  prevent  healthcare- 
associated  infections/antimicrobial 
resistance,  related  adverse  events,  and 
medical  errors  across  the  spectrum  of 
healthcare  delivery  sites;  (3)  promotes 
the  implementation  of  effective 
guidelines,  recommendations,  and  other 
interventions  to  prevent  healthcare- 
associated  infections/antimicrobial 
resistance,  related  adverse  events,  and 
medical  errors;  (4)  evaluates  the  impact 
of  implementation  of  effective 
guidelines,  recommendations,  and  other 
interventions  on  healthcare-associated 
infections/antimicrobial  resistance, 
related  adverse  events,  and  medical 
errors;  (5)  provides  consultation, 
guidance,  and  technical  support  to 
domestic  and  international  partners  on 
the  prevention  of  healthcare-associated 
infections/antimicrobial  resistance, 
related  adverse  events,  and  medical 
errors;  and  (6)  develops  and 
disseminates  training  tools  and  other 
strategies  that  enhance  local  capacity  to 
protect  patients  and  healthcare 
personnel  and  to  promote  quality 
healthcare. 

Interventions  and  Evaluation  Section 
(CRM32).  (1)  Collaborates  with  partners 
to  promote  healthcare  safety,  quality, 
and  value  across  the  spectrum  of 
healthcare  delivery  sites;  (2)  coordinates 
the  development  of  and  disseminates 
evidence-based  guidelines  and 
recommendations  to  prevent  and 
control  healthcare-associated  infections/ 
antimicrobial  resistance,  related  adverse 
events,  and  medical  errors;  (3)  evaluates 
the  effectiveness  of  interventions  to 
prevent  healthcare-associated 
infections/antimicrobial  resistance, 
related  adverse  events,  and  medical 
errors;  (4)  promotes  the  implementation 
and  evaluates  the  impact  of  guidelines, 
recommendations,  performance 
measurement  systems,  best  practices, 
and  other  strategies  to  prevent 
healthcare-associated  infections/ 
antimicrobial  resistance,  related  adverse 
events,  and  medical  errors;  (5)  develops, 
implements,  and  evaluates  the 
effectiveness  and  impact  of 
interventions  to  prevent  transmission  of 
healthcare-associated  human 
immimodeficiency  virus  (HIV)  and 
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other  bloodbome  pathogen  infections; 
and  (6)  develops,  implements,  and 
evaluates  the  effectiveness  and  impact 
of  interventions  to  prevent  the 
dissemination  of  infections  endemic  in 
the  community  {e.g.,  as  tuberculosis  and 
influenza)  in  healthcare  settings. 

Health  Communications  Section 
(CRM33).  (1)  With  input  bom  DHQP 
branches,  NCID/CDC  Centers,  Institutes 
and  Offices  (CIO's),  partners  and 
stakeholders,  develops,  implements, 
and  evaluates  the  effectiveness  of  the 
DHQP  health  communications  strategic 
plan  to  (a)  deliver  effective  messages  to 
target  audiences  that  protect  patients, 
protect  healthcare  personnel,  and 
promote  quality  healthcare  and  (b) 
inform  patients,  partners,  the  public, 
decision  makers,  and  other  constituents 
about  these  issues;  (2)  coordinates 
provision  of  DHQP  technical  support 
and  consultation  to  partners  and 
constituents  on  the  prevention  of 
healthcare-associated  infections/ 
antimicrobial  resistance,  related  adverse 
events,  and  medical  errors;  (3)  develops 
and  tests  health  commimication 
materials  in  a  variety  of  media, 
including  but  not  limited  to  electronic 
and  print;  (4)  develops  and  implements 
a  real-time  communication  network  for 
the  delivery  of  information  to 
intramural  and  extramural  partners  and 
stakeholders;  (5)  disseminates 
information  to  medical,  technical, 
scientific,  and  lay  audiences  and  news 
media  about  healthcare-associated 
infections/antimicrobial  resistance, 
adverse  events,  and  medical  errors;  (6) 
develops,  coordinates,  and  maintains 
DHQ,'  website;  (7)  develops  and  tests 
mate.ial,  technologies,  and  strategies  for 
training  programs  to  prevent  and  control 
healthcare-associated  infections/ 
antimicrobial  resistance,  related  adverse 
events,  and  medical  errors;  (8)  develops 
and  implements  national  health 
communication  campaigns  to  promote 
the  prevention  and  control  of 
healthcare-associated  infections/ 
antimicrobial  resistance,  related  adverse 
events,  and  medical  errors;  (9)  evaluates 
the  effectiveness  of  DHQP's  health 
communication  strategies  to  determine 
the  impact  and  contribution  to 
prevention  and  control  of  healthcare- 
associated  infections/antimicrobial 
resistance,  related  adverse  events,  and 
medical;  and  (10)  oversees  DHQP's 
scientific  and  editorial  clearance 
process  for  all  print  and  non-print 
materials  and  ensures  adherence  to  and 
consistency  with  CDC's  scientific  and 
editorial  policies  and  clearance 
processes. 

Healthcare  Outcomes  Branch  (CRM4). 
(1)  Evaluates  the  impact  of  healthcare- 
associated  infections/antimicrobial 


resistance,  related  adverse  events,  and 
medical  errors  on  healthcare  outcomes 
and  costs  in  order  to  establish  priorities 
for  DHQP  intervention  programs;  (2) 
improves  methods  to  measure 
healthcare  outcomes,  performance,  and 
cost-effectiveness  of  intervention 
strategies;  (3)  improves  systems  by 
which  health  organizations  collect, 
manage,  analyze,  report,  and  respond  to 
data  on  healthcare  outcomes, 
healthcare-associated  adverse  events, 
and  medical  errors;  (4)  implements  and 
coordinates  the  National  Healthcare 
Safety  Network  (NHSN)  (a 
representative  sample  of  healthcare 
organizations  that  report  data  on 
targeted  healthcare-associated  adverse 
events  and  medical  errors)  to  obtain 
locally  relevant  and  scientifically  valid 
benchmarks  and  performance 
measiu^ments  that  promote  healthcare 
quality  and  value;  (5)  provides  national 
estimates  of  targeted  adverse  events  and 
medical  errors  among  selected 
populations  of  patients  across  the 
spectrum  of  healthcare  delivery  sites; 
and  (6)  provides  national  estimates  of 
targeted  occupational  illnesses  and 
injuries  among  healthcare  workers 
across  the  spectnun  of  healthcare 
delivery  sites. 

Quality  Research  Section  (CRM42).  (1) 
Evaluates  the  impact  of  healthcare- 
associated  infections/antimicrobial 
resistance,  related  adverse  events,  and 
medical  errors  on  patient  outcomes, 
healthcare  costs,  and  resource 
utilization;  (2)  develops  scientifically 
valid  and  locally  relevant  methods  of 
risk  adjustment  for  interpreting  and 
comparing  performance  measiues  and 
healthcare  outcomes  and  costs  among 
targeted  populations;  (3)  develops 
analytic  methodsto  provide  reliable 
national  estimates  of  the  fi^uency  and 
impact  of  targeted  adverse  health  events 
among  patients  and  healthcare 
personnel;  and  (4)  develops  analytic 
methods  to  evaluate  the  relationship 
among  healthcare  structure,  processes  of 
care,  and  healthcare  outcomes. 

Performance  Measurement  Section 
(CRM43).  (1)  with  collaborating 
partners,  establishes,  maintains,  and 
expands  the  NHSN  to  collect,  report, 
monitor,  interpret,  and  disseminate  data 
relevant  to  healthcare  safety,  quality, 
and  value;  (2)  with  collaborating 
partners,  develops  and  validates 
standard  definitions  of  monitored 
healthcare  events  in  targeted 
populations  and  healthcare  settings. 
These  events  may  include  medical 
device-associated  infections/adverse 
events/errors,  drug-associated  adverse 
events/errors,  antimicrobial  use/misuse, 
blood  product-associated  infections/ 
adverse  events/errors,  procediue- 


associated  infections/adverse  events/ 
errors,  laboratory-associated  adverse 
events/errors,  vaccine-preventable  and 
antimicrobial-resistant  infections,  and 
occupational  exposures  and  infections; 
(3)  develops,  implements,  and  validates 
protocols  for  reporting  monitored  health 
events  in  targeted  populations  and 
healthcare  settings;  (4)  develops  analytic 
tools  to  create  performance  measures 
and  other  locally  relevant  data  to 
enhance  quality  promotion  activities;  (5) 
collaborates  with  NCID.  other  CDC 
CIOs,  and  other  information  system 
partners  to  ensure  that  the  NHSN  and 
related  information  systems  adhere  to 
relevant  standards  and  emerging 
architecture  for  integrated  surveillance 
and  information  management;  (6) 
coorindates  translation  of  NHSN 
functional  specifications  and  CDC 
standards  to  software  developers  and 
maintains  ongoing  communication  with 
developers  as  the  system  evolves;  (7) 
coordinates  NHSN  data  management, 
data  warehousing,  and  analysis  systems; 
(8)  develops  information  system 
capacity  and  transfer  protocols  to 
acquire  data  from  various  existing 
databases  and  sources  to  provide 
national  estimates  of  monitored  adverse 
health  events  among  patients  and 
healthcare  personnel;  (9)  develops, 
updates,  and  disseminates  public  use 
de-identified  data  sets  relevant  to 
healthcare  outcomes,  infections  and 
other  adverse  events,  and  medical 
errors;  (10)  investigates  novel  strategies 
for  data  acquisition  and  electronic 
reporting  of  adverse  event  and  relevant 
data  from  healthcare  organization 
information  systems;  and  (11)  identifies 
novel  strategies  for  electronic  detection, 
automated  reporting,  and  interpretation 
of  healthcare-associated  infections/ 
antimicrobial  resistance,  related  adverse 
health  events,  and  medical  errors. 

Dated:  January  30,  2001. 
Jeffrey  P.  Koplan, 
Director. 
[FR  Doc.  01-3221  Filed  2-7-01;  8:45  am] 
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action:  Notice. 


SUMMARY:  The  Food  ahd  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA),  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments 
concerning  a  pilot  project  FDA  plans  to 
conduct  to  obtain  adverse  event  reports 
from  user  facilities. 
DATES:  Submit  written  or  electronic 
comments  on  the  collection  of 
information  by  April  9,  2001. 
ADDRESSES:  Submit  electronic 
comments  on  the  collection  of 
■information  via  the  Internet  at  http:// 
www.accessdata.fda.gov/scripts/oc/ 
dockets/edockethome.cfm.  Submit 
written  comments  on  the  collection  of 
information  to  the  Dockets  Management 
Branch  (HFA-305),.Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  All 
comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
beading  of  this  document. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Schlosburg,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information 
before  submitting  the  collection  to  OMB 
for  approval.  Tb  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  in  this  dociunent. 
j  j  With  respect  to  the  following 
ooUection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 


(2)  the  accuracy  of  FDA's  estimate  of  the 
biuden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Adverse  Event  Pilot  Program  for 
Medical  Devices  and  Blood  Products 

Under  section  519  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  360i),  FDA  is  authorized  to 
require  manufacturers  to  report  medical 
device  related  deaths,  serious  injuries, 
and  malfunctions  and  to  require  user 
facilities  to  report  device-related  deaths 
directly  to  FDA  and  to  manufacturers, 
and  to  report  serious  injuries  to  the 
manufacturer.  Section  213  of  the  FDA 
Modernization  Act  of  1997  (FDAMA) 
amended  section  519(b)  of  the  act 
relating  to  mandatory  reporting  by  user 
facilities  of  deaths  and  serious  injimes 
and  serious  illnesses  associated  with  the 
use  of  medical  devices.  This 
amendment  required  FDA  to.  by 
regulation,  replace  universal  user 
facility  reporting  with  a  system  that  is 
limited  to  a  "*  *  *  subset  of  user 
facilities  that  constitutes  a 
representative  profile  of  user  reports" 
for  device  related  deaths  and  serious 
injuries.  This  amendment  is  reflected  in 
section  519(b)(5)(A)  of  the  act. 

FDA  is  the  Federal  agency  charged 
with  the  responsibility  for  ensuring  that 
marketed  medical  products  are  safe  and 
effective.  To  carry  out  its 
responsibilities,  the  agency  needs  to  be 
informed  whenever  an  adverse  event  or 
product  problem  occurs.  Only  if  FDA  is 
provided  with  such  information  will  it 
be  able  to  evaluate  the  risk,  if  any, 
associated  with  the  product  and  take 
whatever  action  is  necessary  to  reduce 
or  eliminate  the  public's  exposure  to 
this  risk.  Data  collected  from  user 
facilities  about  problems  with  medical 
devices  assist  FDA  to  carry  out  that 
mission  as  it  pertains  to  medical 
devices.  Prior  to  implementing  the 
regulation  to  change  from  universal  user 
faciUty  reporting  to  reporting  by  a 
subset  of  user  facilities,  FDA  is  planning 
to  conduct  a  pilot  program  to  evaluate 
various  aspects  of  the  new  program.  The 
new  user  facility  program  that  will  be 
comprised  of  a  subset  of  user  facilities 
is  called  the  Medical  Product 
Surveillance  Network  (MedSuN).  Two 
FDA  Centers,  the  Center  for  Devices  and 
Radiological  Health  (CDRH)  and  the 
Center  for  Biologies  Evaluation  and 


Research  (CBER)  are  participating  in 
this  project.  Data  collected  from  the 
pilot  will  aid  FDA  in  fulfilling  its 
mission  to  monitor  the  safety'  and 
effectiveness  of  marketed  medical 
devices  as  they  are  used  in  clinical 
settings  and  to  determine  what  aspects 
of  the  pilot  program  should  be 
implemented  in  the  national  program. 
The  current  FDA  imiversal  user-bcility 
reporting  system  remains  in  place 
during  the  piloting  of  the  new  program, 
and  will  remain  until  FDA  implements 
the  new  MedSuN  national  system  by 
regulation. 

An  electronic  format  of  the  medical 
device  related  sections  of  the  mandatory 
MedWATCH  form  (form  3500A;  OMB 
Control  number  0910-0291)  will  be 
accessible  to  the  participating  medical 
device  user  facilities  and  the 
participating  blood  establishments.  The 
facilities  participating  in  the  collection 
of  medical  device-related  adverse  events 
will  use  this  electronic  format  in 
reporting  to  FDA.  The  electronic  format 
will  include  some  additional  items  that 
are  not  on  the  3500A  form.  These  will 
be  voluntary  for  participants  to 
complete,  such  as  hospital  profile 
information  and  several  questions 
related  to  the  use  of  medical  devices. 

During  this  pilot  project,  FDA  is 
planning  to  include  the  electronic 
collection  of  voluntary  information 
related  to  blood  products.  Currently 
blood  establishments  and  transfusion 
centers  must  investigate  and  keep 
records  of  adverse  events  regarding 
blood  or  blood  products  arising  as  a 
result  of  blood  collection  or  transfusion 
(§  606.170(a)  (21  CFR  606.170(a))).  In 
addition,  when  the  event  is  fatal%  FDA 
must  be  notified  immediately  (by 
phone,  fax,  express  mail,  or  email)  and 
a  written  report  must  be  submitted 
within  7  days  of  the  transfusion 
(§  606.170(b).  Deviations  in  the 
manufacturing  of  biological  products, 
including  blood  and  blood  components, 
according  to  the  recently  published  rule 
entitled  "Biological  Products:  Reporting 
of  Biological  Product  Deviations  in 
Manufacturing"  (November  7,  2000,  65 
FR  66621),  must  also  be  reported  to  FDA 
when  the  product  is  distributed  (21  CFR 
606.171).  The  form  for  these  reports  is 
pending  OMB  approval. 

However,  these  mandatory  reports  do 
not  include  errors  related  to  the  use  of 
the  product  and  do  not  include  "near- 
miss"  errors,  an  important  way  of 
analyzing  weaknesses  in  the  systems. 
The  "Medical  Event  Reporting  System 
for  Transfusion  Medicine"  (MERS-TM) 
has  been  designed  to  provide  this  type 
of  information.  For  this  pilot  program, 
blood  transfusion  centers  and  blood 
establishment  centers  who  currently  use 
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the  MERS-TM  to  track  internal  events 
will  be  recruited  to  participate.  These 
facilities  will  be  asked  to  fill  in  the 
textual  description  of  the  blood-product 
related  adverse  event  and  to  transfer  the 
two  outcome  codes  from  the  MERS-TM 
concerning  problems  with  blood 
products  to  two  additional  data  fields  in 
the  electronic  format  that  will  be 
dedicated  to  collecting  this  coded 
information.  FDA  will  compare  the 
information  obtained  in  this  reporting 
system  with  that  obtained  imder 
existing  mandatory  and  volimtary 
systems  that  are  in  place  for  transfusion- 
related  fatalities,  product  deviations. 


and  clinical  adverse  events.  FDA  will 
consider  the  information  that  is 
volxmtarily  reported  under  this  pilot 
program  to  design  a  system  that  will 
assist  FDA  in  gathering  the  most  useful 
data,  in  the  least  burdensome  manner, 
for  its  regulation  (including  packaging 
and  labeling  provisions)  of 
establishments  and  products  used  in 
transfusion  medicine. 

Participation  in  this  pilot  will  be 
volimtary  and  will  initially  include  25 
hospitals  that  will  respond  to  the 
medical  device  questions.  At  the  same 
time,  an  initial  nine  blood 
establishments  and  transfusion  services 


sites,  which  currently  use  the  MERS- 
TM,  will  be  recruited  to  participate.  It 
is  anticipated  that  diuing  this  pilot  the 
number  of  participants  will  increase  to 
approximately  250  facilities  reporting 
medical  device  problems  and  the 
niunber  of  blood  establishments  and 
transfusion-services  sites  is  anticipated 
to  increase  to  30.  The  electronic  version 
will  take  approximately  45  minutes,  or 
less,  to  complete.  For  the  blood  centers 
that  are  participating,  the  burden  of 
participation  will  be  approximately  15 
minutes. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1. — Estip»/iated  Annual  Reporting  Burden^ 


No.  of 
Respondents 

Annual 

Frequency  per 

Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

MedKal  devices:  83 
Blood  transfusions:  10 

15 
150 

1,245 
1,500 

.75 
.25 

934 
375 

'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


The  nimiber  of  respondents  for 
medical  devices  was  determined  by  the 
average  niunber  of  respondents  given 
that  25  facilities  will  be  enrolled  in  the 
first  year,  up  to  100  the  second  year,  and 
up  to  250  the  third  year.  Eighty  three  is 
the  average  of  the  final  complement  of 
250  facilities.  The  aimual  frequency  of 
response  is  based  on  FDA's  experience 
with  its  mandatory  and  voluntary 
reporting  systems. 

The  number  of  respondents  for  blood 
transfusions  was  determined  by  the 
average  number  of  respondents  given 
that  a  total  of  30  blood  establishments 
will  be  enrolled  at  the  end  of  3  years. 
The  annual  frequency  of  response  was 
based  on  the  information  that  the 
American  Red  Cross  submits  about  15 
reports  per  establishment  per  year.  The 
MERS-TM  will  yield  about  a  tenfold 
higher  than  the  American  Red  Cross  rate 
since  it  Mrill  include  close-calls  as  well 
as  actual  adverse  events. 

Dated:  February  2,  2001. 
William  K.  Hubbard, 

Senior  Associate  Commissioner  for  Policy, 

Planning,  and  Legislation. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[DockatNo.OIN-0050] 

Agency  infonnation  Collection 
Activities;  Proposed  Collection; 
ConfNnent  Request;  Medical  Devices; 
Classlflcation/Reclasslfication ; 
Restricted  Devices:  Premarket 
Approval  of  Medicai  Devices 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  {the 
PRA),  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension'of  an  existing  information 
collection,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
infonnation  collection  requirements  for 
premarket  approval  of  medical  devices. 

DATES:  Submit  written  or  electronic 
comments  on  the  collection  of 
information  by  April  9,  2001. 
ADDRESSES:  Submit  electronic 
comments  on  the  collection  of 
information  to  http:// 
www.accessdata.fda.gov/scripts/oc/ 
dockets/edockethome.cfm.  Submit 


written  comments  on  the  collection  of 
information  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  All 
comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peggy  Schlosburg,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1223. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Under  the  PRA  (44  U.S.C.  3501- 
3520),  Federal  agencies  must  obtain 
approval  from  the  Office  of  Management 
and  Budget  (OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  in  this  document. 
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With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
infonnation  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Premarket  Approval  of  Medical 
Devices— 21  CFR  Part  814  (OMB 
Control  No.  0910-0231)— Extension 

j  j  Section  515  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
360(e))  sets  forth  the  requirements  for 
premarket  approval  of  certain  class  III 
medical  devices.  Class  III  devices  are 
either  preamendments  devices  that  have 
been  classified  into  class  m, 
postamendments  devices  which  are  not 
substantially  equivalent  to  a 
preamendments  device,  or  transitional 
devices.  Class  III  devices  are  devices 
such  as  implants,  life  sustaining  or  life 
supporting  devices,  or  devices  which 
otherwise  present  a  potentially 
unreasonable  risk  of  illness  or  injury,  or 
for  which  are  of  substantial  importance 
in  preventing  impairment  of  human 
health.  Most  premarket  approval 
applications  (PMA's)  are  for 
postamendments  class  III  devices. 
Under  section  515  of  the  act,  an 
application  must  contain  several  pieces 
of  information  including  full  reports  of 
all  information  concerning 


investigations  showing  whether  the 
device  is  reasonably  safe  and  effective. 
The  application  should  also  include  a 
statement  of  components,  ingredients, 
and  properties  and  of  the  principle  or 
principles  of  operation  of  such  a  device 
and  should  also  include  a  full 
description  of  the  methods  used  in,  and 
the  facilities  and  controls  used  for  the 
manufacture  and  processing  of  the 
device;  and  labeling  specimens. 

The  implementing  regulations, 
contained  in  part  814  (21  CFR  part  814), 
further  specify  the  contents  of  a  PMA 
for  a  class  III  medical  device  and  the 
criteria  FDA  employs  in  approving, 
denying,  or  withdrawing  approval  of  a 
PMA  and  supplements  to  PMA's.  The 
regulation's  purpose  is  to  establish  an 
efficient  and  thorough  procedure  for 
FDA's  review  of  PMA's  and 
supplements  to  PMA's  for  certain  class 
in  (premarket  approval)  medical 
devices.  The  regulations  contained  in 
part  814  facilitate  the  approval  of  PMA's 
and  supplements  to  PMA's  for  devices 
that  have  been  shown  to  be  reasonably 
safe  and  effective  and  otherwise  meet 
the  statutory  criteria  for  approval.  The 
regulations  also  ensvire  the  disapproval 
of  PMA's  and  supplements  to  PMA's  for 
devices  that  have  not  been  show  to  be 
reasonably  safe  and  effective  and  that  do 
not  otherwise  meet  the  statutory  criteria 
for  approval. 

The  Food  and  Drug  Modernization 
Act  of  1997  (FDAMA)  (Public  Law  105- 
115)  was  enacted  on  November  21, 
1997,  to  implement  revisions  to  the  act 
by  streamlining  the  process  of  bringing 
safe  And  effective  drugs,  medical 
devices,  and  other  therapies  to  the  U.S. 
market.  Several  provisions  of  this  act 
affect  the  PMA  process,  such  as  section 
515(d)(6)  of  the  act.  This  section 
provided  that  PMA  supplements  were 
required  for  all  device  changes  that 


affect  safety  and  effectiveness  of  a 
device  unless  such  changes  are 
modifications  to  manufacturing 
procedures  or  method  of  manufacture. 
This  type  of  manufacturing  change 
requires  a  30-day  notice,  or  where  FDA 
finds  such  notice  inadequate,  a  135-day 
PMA  supplement. 

To  make  the  PMA  process  more 
efficient,  FDA  has  in  the  past  3  years 
made  changes  to  the  PMA  program 
based  on  comments  received,  has 
complied  with  changes  to  the  program 
mandated  by  FDAMA  and  has  worked 
towards  completion  of  its  PMA 
reinvention  efforts. 

Respondents  to  this  information 
collection  are  persons  filing  a  PMA 
application  or  a  PMA  supplement  with 
FDA  for  approval  of  certain  class  III 
medical  devices.  Part  814  defines  a 
person  as  any  individual,  partnership, 
corporation,  association,  scientific  or 
academic  establishment,  government 
agency  or  organizational  unit,  or  other 
legal  entity.  These  respondents  include 
entities  meeting  the  definition  of 
manufacturers  such  as  manufacturers  of 
commercial  medical  devices  in 
distribution  prior  to  May  28, 1976  (the 
enactment  date  of  the  Medical  Device 
Amendments).  Additionally,  hospitals 
that  re-use  single  use  devices  (SUD's) 
are  also  included  in  the  definition  of 
manufactiu^rs.  For  the  next  3  years,  it 
is  expected  that  FDA  will  receive  four 
PMA  applications  from  hospitals  that 
remanufacture  SUD's.  This  figure  has 
been  included  in  table  1  of  this 
document  as  part  of  the  reporting 
burden  in  §814.15. 

The  total  estimated  reporting  and 
recordkeeping  burden  for  this 
information  collection  is  107,321  hours. 
FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1.— Estimated  Annual  Reporting  Burden^ 


21  CFR  Section 


No.  of  Respondents 


Annual  Frequency  per 
Response 


Total  Annual 
Responses 


Hours  per 
Response 


Total  Hours 


814.15,  814.20.  and  814.37 

814.39(f) 

814.82 

814.84 

Section  201  (FDAI^A) 

Section  202  (FDAMA) 

Section  205  (FDAMA) 

Section  208  (FDAMA) 

Section  209  (FDAMA) 

Totals 


62 
487 
43 
43 
10 
15 

8 
26 

8 


62 
487 
43 
43 
10 
15 

8 
26 

8 


837 
66 
66 
10 
10 
10 
50 
30 
40 


51,894 

32,142 

5,805 

430 

100 

150 

400 

780 

320 

92,021 


1  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  Infonnation. 
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Table  2.— Estimated  Annual  Recordkeeping  Burden^ 

21  CFR  Section 

No.  of  Recordkeepers 

Annual  Frequency  per 
Recordkeeping 

Total  Annual 
Records 

Hours  per 
Recordkeeper 

Total  Hours 

814.82(a)(5)  and  (a)(6) 
Totals 

900 

1 

900 

17 

15.300 
15.300 

■  There  are  rw  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  informatnn. 


The  industry-wide  burden  estimate 
for  PMA's  is  based  on  an  FDA  actual 
average  fiscal  year  annual  rate  of  receipt 
of  62  PMA  original  applications  and  487 
PMA  supplements,  using  fiscal  year 
1996  through  2000  data. 

The  burden  data  for  PMA's  is  based 
on  data  provided  by  manufacturers  by 
device  type  and  cost  element  in  an 
earlier  study.  The  specific  burden 
elements  for  which  FDA  has  data  are  as 
follows:  (1)  Clinical  investigations:  67 
percent  of  total  burden  estimate;  (2) 
submission  of  additional  data  or 
information  to  FDA  during  a  PMA 
review:  12  percent;  (3)  additional  device 
development  cost  (e.g.,  testing):  10 
percent;  and  (4)  PMA  and  PMA 
supplement  preparation  and 
submissions,  and  development  of 
manufacturing  and  controls  data:  11 
percent. 

n.  Paperwork  Burden  Estimate 

The  burden  estimates  were  derived  by 
consultation  with  FDA  and  industry 
personnel.  FDA's  estimates  are  based  on 
actual  data  collected  from  industry  over 
the  past  3  years.  An  evaluation  of  the 
type  and  scope  of  information  requested 
was  also  used  to  derive  some  time 
estimates.  For  example,  disclosure 
information  primarily  requires  time 
only  to  update  and  maintain  existing 
manuals. 

A.  Reftorting/Disclosure 

The  reporting  burden  can  be  broken 
out  by  certain  sections  of  the  PMA 
regulation:  (1)  §814.15  Research 
conducted  outside  the  United  States;  (2) 
§  814.20  Application;  and  (3)  §  814.37 
PMA  amendments  and  resubmitted 
PMA's. 

The  majority  of  the  burden — 51,894 
burden  hours — is  due  to  the  above  three 
requirements.  Included  in  these  three 
requirements  are  the  conduct  of 
laboratory  and  clinical  trials  as  well  as 
the  analysis,  review,  and  physical 
preparation  of  the  PMA  application. 
FDA  estimates  that  62  manufactiirers 
(including  hospital  re-manufacturers  of 
single  use  devices)  will  be  affected  by 
these  requirements  based  on  actual 
average  FDA  receipt  of  new  PMA 
applications  in  years  1996  through 
2000.  FDA's  estimate  of  the  hours  per 
response  (837)  was  derived  through 


FDA's  experience  and  consultation  with 
industry  and  trade  associations. 
Included  in  these  three  requirements  are 
the  conduct  of  laboratory  and  clinical 
trails  as  well  as  the  analysis,  review, 
and  physical  preparation  of  the  PMA 
application.  In  addition,  FDA  has  based 
its  estimate  on  the  results  of  an  earlier 
study  that  these  requirements  account 
for  the  bulk  of  the  burden  identified  by 
manufacturers. 

1.  §  814.39(f)— PMA  Supplements: 
32,142  Burden  Hours 

FDA  believes  that  the  amendments 
mandated  by  FDAMA  for  §  814.39(f), 
permitting  the  submission  of  the  30-day 
notices  in  lieu  of  regular  PMA 
supplements,  will  result  in  an 
approximate  ten  percent  reduction  in 
the  total  number  of  hours  as  compared 
to  regular  PMA  supplements.  As  a 
result,  FDA  estimates  that  32,142  hours 
of  biutien  are  needed  to  complete  the 
reqtiirements  for  regular  PMA 
supplements. 

2.  §  814.82 — Postapproval  requirements: 
5,805  Burden  Hours 

Postapproval  requirements  concern 
approved  PMA's  that  were  not 
reclassified  and  require  a  periodic 
report.  In  the  last  decade  (1991  to  2000). 
the  range  of  PMA's  that  fit  this  category 
averaged  approximately  43  per  year  (70 
percent  of  the  62  periodic  submissions). 
Most  approved  PMA's  have  been  subject 
to  some  post  approval  study 
requirement.  Approximately  half  of  the 
average  submitted  PMA's  (31)  require 
associated  postapproval  studies  (i.e., 
followup  of  patients  used  in  clinical 
trials  to  support  the  PMA  or  additional 
preclinical  information)  that  is  labor- 
intensive  to  compile  and  complete,  and 
the  other  PMA's  require  minimal 
information.  Based  on  its  experience 
and  on  consultation  with  industry,  FDA 
estimates  that  preparation  of  reports  and 
information  required  by  this  section 
require  5,805  hours  (135  hours  per 
respondent). 

3.  §814.84— fleports:  430  Burden  Hours 

Postapproval  requirements  described 
in  §  814.82  (above)  require  a  periodic 
report.  FDA  has  determined 
respondents  meeting  the  criteria  of 
§814.84  will  submit  reports  on  a 


periodic  basis.  As  stated  previously,  the 
range  of  PMA's  fitting  this  category 
averaged  approximately  43  per  year. 
These  reports  have  minimal  information 
requirements.  FDA  estimates  that 
respondents  will  construct  their  report 
and  meet  their  requirements  in 
approximately  10  hours.  This  estimate 
is  based  on  FDA's  experience  and  on 
consultation  with  industry.  FDA 
estimates  that  the  periodic  reporting 
required  by  this  section  take  430  hours. 
"The  total  hours  for  statutory  burden  is 
1,750.  This  burden  estimate  was  based 
on  actual  real  FDA  data  tracked  from 
January  1, 1998,  to  the  present,  and  an 
estimate  was  derived  to  forecast  future 
expectations  with  regard  to  this 
statutory  data. 

B.  Recordkeeping 

The  recordkeeping  burden  in  this 
section  involves  the  maintenance  of 
records  used  to  trace  patients  and  the 
organization  and  indexing  of  records 
into  identifiable  files  to  ensure  the 
device's  continued  safety  and 
effectiveness.  These  records  would  be 
required  only  of  those  manufacturers 
who  have  an  approved  PMA  and  who 
had  original  clinical  research  in  support 
of  that  PMA.  For  a  typical  year's 
submissions,  70  percent  of  the  PMA's 
are  eventually  approved  and  75  percent 
of  those  have  original  clinical  trial  data. 
Therefore,  approximately  43  PMA's  a 
year  (62  aimual  submissions  times  70 
percent)  would  be  subject  to  these 
requirements.  Also,  because  the 
requirements  apply  to  all  active  PMA's, 
all  holders  of  active  PMA  applications 
must  maintain  these  records.  PMA's 
have  been  required  since  1976,  and 
there  are  900  active  PMA's  that  could  be 
subject  to  these  requirements,  based  on 
actual  FDA  data.  Each  study  has 
approximately  200  subjects,  and,  at  an 
average  of  5  minutes  per  subject,  there 
is  a  total  burden  per  study  of  1 ,000 
minutes,  or  17  hours.  The  aggregate 
burden  for  all  900  holders  of  approved 
original  PMA's,  therefore,  is  15,300 
hours  (900  approved  PMA's  with 
clinical  data  x  17  hours  per  PMA). 

The  applicant  determines  which 
records  should  be  maintained  during 
product  development  to  document  and/ 
or  substantiate  the  device's  safety  and 
effectiveness.  Records  required  by  the 
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{ urrent  good  manufactiuing  practices 
ror  medical  devices  regulation  (21  CFR 
part  820)  may  be  relevant  to  a  PMA 
review  and  may  be  submitted  as  part  of 
an  application.  In  individual  instances, 
records  may  be  reqiiired  as  conditions  to 
approval  to  ensure  the  device's 
continuing  safety  and  effectiveness. 

Dated:  February  2.  2001. 
y  VUliam  K.  Hubbard, 

Senior  Associate  Commissioner  for  Policy, 

Planning,  and  Legislation. 

[FR  Doc.  01-3323  Filed  2-7-01;  8:45  am] 

BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 


poci 


iwt  No.  96M-0311] 


Agency  information  Collection 
Activities;  Announcement  of  OMB 
Approval;  Public  Health  Service 
Guideline  on  Infectious  Disease  Issues 
In  Xenotransplantation 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing 
that  a  collection  of  information  entitled 
"Public  Health  Service  Guideline  on 
Infectious  Disease  Issues  in 
Xenotransplantation"  has  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

JoimaLynn  P.  Capezzuto,  Office  of 
Information  Resources  Management 
(HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-4659. 

SUPPLEMENTARY  INFORMATION:  hi  the 
Federal  Register  of  October  18,  2000  (65 
FR  62359),  the  agency  announced  that 
the  proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0456.  The 
approval  expires  on  January  31,  2004.  A 
copy  of  the  supporting  statement  for  this 
information  collection  is  available  on 
the  Internet  at  http://www.fda.gov/ 
ohrms/dockets. 


Dated:  February  2,  2001. 
William  K.  Hubbard, 

Senior  Associate  Commissioner  for  Policy, 
Planning,  and  Legislation. 
[FR  Doc.  01-3320  Filed  2-7-01;  8:45  am] 
BILLING  CODE:  3510-22-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  99D-0239] 

Agency  Information  Collection 
Activities;  Submission  for  OMB 
Review;  Comment  Request;  Request 
for  Resolution  of  Scientific  Disputes 
Concerning  the  Regulation  of  Medical 
Devices 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995. 

DATES:  Submit  written  comments  on  the 
collection  of  information  by  March  12, 
2001. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Bldg.,  725  17th  St.  NW.,  rm.  10235, 
Washington,  DC  20503,  Attn:  Wendy 
Taylor,  Desk  Officer  for  FDA. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peggy  Schlosburg,  Office  of  Information 
Resoim:es  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  In 

compliance  with  44  U.S.C.  3507,  FDA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

Request  for  Resolution  of  Scientific 
Disputes  Concerning  the  Regulation  of 
Medical  Devices 

Section  404  of  the  Food  and  Drug 
Administration  Modernization  Act  of 
1997  (FDAMA)  is  intended  to  ensure 
that  FDA  has  effective  processes  to 
resolve  the  scientific  disputes  that 
occasionally  arise  between  FDA  and  the 
regulated  industry.  Section  404  of 
FDAMA  added  new  section  562  to  the 


Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  which  requires  FDA  to 
establish,  by  regulation,  a  procedure 
under  which  a  person  who  is  a  sponsor, 
applicant,  or  manufactxu^r  may  request 
a  review  of  a  scientific  controversy, 
when  no  other  provision  of  the  act  or 
regulation  provides  such  review. 

In  a  final  rule  issued  in  the  Federal 
Register  of  November  18,  1998  (63  FR 
63978),  FDA  amended  21  CFR  10.75  to 
reflect  the  provisions  of  FDAMA.  Each 
affected  FDA  center  is  responsible  for 
developing  and  administering  its  own 
processes  for  handling  requests  for 
section  404  of  FDAMA  reviews  and  is 
issuing  a  guidance  document  containing 
specific  information  of  the  type 
suggested  by  the  comments,  "rhe  draft 
guidance  docimient  outlines  the 
requirements  for  persons  who  are 
sponsors,  applicants,  or  manufacturers 
of  medical  devices  and  who  wish  to  file 
a  request  for  a  review  of  a  scientific 
dispute  by  the  panel  as  set  out  in  the 
guidance.  Persons  filing  a  request  for 
review  should  provide  a  Center  for 
Devices  and  Radiological  Health 
ombudsman  with  a  concise  summary  of 
the  scientific  issue  in  dispute,  including 
a  sununary  of  the  particular  FDA  action 
or  decision  to  which  the  requesting 
party  objects,  any  prior  advisory  panel 
action  and  the  results  of  all  efforts  that 
have  been  made  to  resolve  the  dispute, 
and  a  clear  articulated  summary  of  the 
argiunents  and  relevant  data  and 
information.  They  may  also  provide 
material  outside  the  official 
administrative  record  and  not  in  the 
possession  of  FDA  at  the  time  the 
decision  or  action  in  dispute  was  made 
if  it  has  a  significant  bearing  on  the 
issue  or  related  public  health 
considerations.  The  information  that  is 
collected  will  form  the  basis  for 
resolving  the  dispute  between  the 
requester  and  FDA. 

The  likely  respondents  to  this 
collection  of  information  are  medical 
device  sponsors,  applicants,  or 
manufactxu^rs  who  have  a  scientific 
dispute  with  FDA  and  who  request  a 
review  of  the  matter  by  the  Medical 
Devices  Dispute  Resolution  Panel. 

In  the  Federal  Register  of  April  27, 
1999  (64  FR  22617).  the  agency 
requested  comments  on  the  proposed 
collection  of  information.  No  comments 
concerning  the  information  collection 
were  received. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 
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Table  1.— Estimated  Annual  Reporting  Burden^ 


No.  of  Respondents 

Annual 

Frequency  per 

Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

6 

1 

6 

20 

120 

'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  witti  ttiis  collection  of  information. 


The  Medical  Devices  Dispute 
Resolution  Panel  represents  a  new 
process  for  resolving  scientific  disputes. 
In  arriving  at  the  estimates  in  table  1  of 
this  dociunent  for  the  burden  imposed 
in  connection  with  a  request  for  review 
by  the  Medical  Devices  Dispute 
Resolution  Panel,  FDA  considered  the 
number  and  substance  of  similar 
appeals  of  various  types  made  to  FDA 
in  recent  years,  knowledge  of  similar 
submissions,  and  discussions  with 
.  manufacturers. 

Dated:  February  2,  2001. 

William  K.  Hubbard, 

Senior  Associate  Commissioner  for  Policy, 
Planning,  and  Legislation. 

(FR  Doc.  01-3319  Filed  2-7-01;  8:45  am] 

nUJNQ  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Doclcet  No.  OON-1604] 

Agency  Infonnation  Collection 
Activities;  Submission  for  OMB 
Review;  Comment  Request;  OTC  Test 
Sample  Collection  Systems  for  Drugs 
of  Atxjse  Testing 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management   . 
and  Budget  (OMB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  March  12, 
2001. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
A^irs,  OMB,  New  Executive  Office 
Bldg.,  725  17th  St.  NW.,  rm.  10235, 
Washington,  DC  20503,  Attn:  Wendy 
Taylor,  Desk  Officer  for  FDA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Schlosburg,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  hi 
compliance  with  44  U.S.C.  3507,  FDA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

OTC  Test  Sample  CoUection  Systems 
for  Drugs  of  Abuse  Testing— 21  CFR 
Part  809  (OMB  Control  Number  0910- 
0368) — Extension 

FDA  has  reclassified  over-the-coimter 
(OTC)  test  sample  collection  systems  for 


drugs  of  abuse  testing  from  class  III 
(premarket  approval)  into  class  I 
(general  controls)  subject  to  restrictions 
established  in  accordance  with  section 
520(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  360j)(e). 

The  labeling  requirements  for  certain 
in  vitro  diagnostic  products  require  that 
manufacturers  of  OTC  test  sample 
collection  systems  for  drugs  of  abuse 
testing  provide  certain  information  to 
consumers  for  the  proper  use  of  the  test 
sample  collection  system  and  for 
interpreting  the  results.  The  purpose  of 
this  regulation  is  to  ensure  that  lay 
persons  collecting  samples  for  testing 
have  adequate  instructions  for  sample 
collection  and  handling  and  for 
receiving  and  imderstanding  the  test 
results  reported  by  laboratories 
performing  the  analyses. 

The  most  likely  respondents  to  this 
infonnation  collection  will  be 
manufacturers  of  over-the-coimter  drugs 
of  abuse  test  kits. 

In  the  Federal  Register  of  November 
16,  2000  (65  FR  69314),  the  agency 
requested  comments  on  the  proposed 
collection  of  information.  No  comments 
were  received. 

FDA  estimates  the  biuden  of  this 
collection  of  infonnation  as  follows: 


TABLE1 . — Estimated  Annual  Reporting  Burden  ^ 


21  CFR  Section 

No.  of  respondents 

Annual  frequency 
per  response 

Total  annual 
responses 

Hours  per  response 

Total  Hours 

809.10 

20 

1 

20 

100 

2,000 

^  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


Based  upon  submissions  to  the  agency 
(premarket  notifications,  premarket 
approval  appfications,  registration  and 
listing),  FDA  estimates  that  there  will  be 
about  20  manufacturers  of  these  devices. 

FDA  estimates,  based  upon 
discussions  with  manufacturers  of 
similar  devices  required  to  comply  with 
21  CFR  809.10,  that  it  will  take 
approximately  40  hours  to  gather  the 
information  required  by  the  rule,  40 
hours  to  design  and  prepare  the 
labeling,  and  an  additional  20  hours  per 


year  to  review  and  revise  the  labeling  as 
necessary. 

Dated:  February  2,  2001. 
William  K.  Hubbard, 

Senior  Associate  Commissioner  for  Policy, 

Planning,  and  Legislation. 

[FR  Doc.  01-3322  Filed  2-7-01;  8:45  am) 

BtLUNO  C006  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration, 
DHHS. 

[Document  Identifier:  HCFA-6401] 

Agency  information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Health  Care  Financing 
Administration. 
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In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA).  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed     ^^ 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  infonnation  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Negative  Case 
Action  (NCA)  Process/ Annual  Report; 
Fonn  No.:  HCFA-6401  (OMB#  0938- 
0300);  Use:  HCFA  uses  the  NCA  process 
to  determine  the  accuracy  of  ineligible 
determinations  focusing  on  the  reason(s) 
for  denial  or  the  termination  of 
assistance.  The  results  of  NCA  reviews 
are  used  by  the  States  and  the  Federal 
government  to  identify  problem  areas 
and  plan  corrective  action  initiatives  to 
eliminate  enor  causing  situations; 
Frequency:  Annually;  Affected  Public: 
State,  local  or  tribal  gov.;  Number  of 
Respondents:  51;  Total  Annual 
Responses:  51;  Total  Annual  Hours: 
6770. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
niunber,  OMB  number,  and  HCFA 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Information  Services, 
Security  and  Standards  Group,  Division 
of  HCFA  Enterprise  Standards, 
Attention:  Julie  Brovra,  HCFA-6401, 
Room  N2-14-26,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850. 


Dated:  January  23,  2001. 
John  P.  Burke  m, 

Reports  Clearance  Officer,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 

(FR  Doc.  01-3230  Filed  2-7-01;  8:45  am] 

BHJJNG  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[Document  Identifier:  HCFA-R-0299] 

Agency  information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Health  Care  Financing 
Administration,  DHHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  pubUc  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
biuden. 

Type  of  Information  Collection 
Request:  Revision  of  a  ciurently 
approved  collection;  Title  of 
Information  Collection:  A  Project  to 
Develop  an  Outcome-Based  Continuous 
Quality  Improvement  System  for  PACE; 
Form  No.:  HCFA-R-0299  (OMB  #0938- 
0791);  Use:  The  purpose  of  this  project 
is  to  develop  an  out-come  based 
continuous  quality  improvement 
(OBCQI)  approach  for  the  PACE 
program  by  (a)  developing  and  testing 
potential  outcome  measiu^s,  (b)  testing 
risk  adjustment  methods  so  that  each 
site's  outcomes  can  be  appropriately 
evaluated,  and  (c)  designing  an  OBCQI 
approach  to  improve  quality  in  a 
systematic,  evolutionary  manner. 
Findings  from  this  project  are  intended 
to  guide  the  possible  implementation  of 
a  national  approach  for  OBCQI,  in 
which  PACE  sites  will  collect  data  that 
will  be  used  to  determine  and  profile 
participant  outcomes  for  their  site; 


Frequency:  On  occasion;  Affected 
Public:  Not-for-profit  institutions. 
Individuals  or  households;  Number  of 
Respondents:  8,298;  Total  Annual 
Responses:  93,970;  Total  Annual  Hours: 
21,692.04. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
niunber,  OMB  number,  and  HCFA 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Information  Services, 
Security  and  Standards  Group,  Division 
of  HCFA  Enterprise  Standards, 
Attention:  Julie  Brown,  HCFA-R-0299. 
Room  N2-14-26,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850. 

Dated:  January  18,  2001. 
John  P.  Burke  m, 

HCFA  Reports  Clearance  Officer,  HCFA  Office 
of  Information  Services,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 
(FR  Doc.  01-3232  Filed  2-7-01;  8:45  am) 

BILUNC  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
[Document  Identifier:  HCFA-10004] 

Agency  information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

AGENCY:  Health  Care  Financing 
Administration,  DHHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  siunmary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  biutlen 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  acciu^cy  of  the  estimated 
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burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  New  collection;  Title  of 
f  Information  Collection:  Resti^nts/ 
Seclusion  Death  Reporting  for  Hospitals; 
Form  No.:  HCFA-10004  (OMB#  0938- 
NEW);  Use:  This  collection  requires 
hospitals  to  report  deaths  of  patients 
that  occur  while  the  patient  is  in 
restraints  or  seclusion;  Frequency:  On 
occasion;  Affected  Public:  Businesses 
and  other  for-profit,  Not-for-profit 
institutions;  Number  of  Respondents: 
6,072;  Total  Annual  Responses:  75; 
Total  Annual  Hours:  3. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  yoor 
request,  including  yoiu-  address,  phone 
number,  OMB  number,  and  HCFA 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer:  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Wendy  Taylor,  New 
Executive  Office  Building,  Room  10235, 
Washington.  D.C.  20503. 

Dated:  January  23,  2001. 
John  P.  Burke  m, 

HCFA  Reports  Clearance  Officer,  HCFA  Office 
of  Information  Services,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 
[FR  Doc.  01-3228  Filed  2-7-01;  8:45  am] 

BRJJNGCOOC  4120-(»-r 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
[Document  Identifier:  HCFA-10012] 

Agency  information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

agency:  Health  Care  Financing 
Administration,  DHHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 


following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  New  collection;  Title  of 
Information  Collection:  Healthy  Aging 
Smoking  Cessation  Demonstration; 
Form  No.:  HCFA-10012  (OMB#  0938- 
NEW);  Use:  The  goals  of  the  Healthy 
Aging  Project  are  to  test  the 
effectiveness  of  three  possible  Medicare 
smoking  cessation  benefits  and  to  make 
inferences  that  are  generalizable  to  the 
Medicare  program.  Using  a  comparison 
trial  with  restricted  randomization  of 
study  locales,  this  study  will  compare 
three  variations  in  a  potential  Medicare 
smoking  cessation  benefit  on  smoking 
cessation  and  abstinence  rates; 
Frequency:  Semi-annually;  Affected 
Public:  Individuals  or  Households; 
Number  of  Respondents:  43,500;  Total 
Annual  Responses:  130,500;  Total 
Aimual  Hours:  58,000. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
number.  OMB  niunber,  and  HCFA 
dociunent  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer:  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Wendy  Taylor,  New 
Executive  Office  Building,  Room  10235, 
Washington,  D.C.  20503. 

Dated:  )anuary  23,  2001. 
Jolm  P.  Burke  m, 

HCFA  Reports  Clearance  Officer,  HCFA  Office 
of  Information  Services,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 
[FR  Doc.  01-3229  Filed  2-7-01;  8:45  am) 

BILLma  CODE  4120-(»-4> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
[Document  Identifier:  HCFA-A-SS] 

Agency  information  Collection 
Acth^ities:  Submission  for  OMB 
Review;  Comment  Request 

agency:  Health  Care  Financing 
Administration,  DHHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  sunmiary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Titie  of 
Information  Collection:  Imposition  of 
Cost  Sharing  Charges  Under  Medicaid 
and  Supporting  Regulations  contained 
in  42  CFR  447.53;  Form  No.:  HCFA-R- 
53  (OMB#  0938-0429);  Use:  The 
information  collection  requirements 
contained  in  42  CFR  447.53  require  the 
States  to  include  in  their  Medicaid  State 
Plan  their  cost  sharing  provisions  for  the 
medically  and  categorically  needy.  The 
State  Plan  is  the  method  in  which  States 
inform  staff  of  State  policies,  standards,  ' 
procedures  and  instructions.; 
Frequency:  Occasionally;  Affected 
Public:  State,  Local  or  Tribal 
Government;  Number  of  Respondents: 
54;  Total  Annual  Responses:  2;  Total 
Annual  Hours:  20. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
number,  OMB  niunber,  and  HCFA 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
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recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer:  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Wendy  Taylor,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503. 

1 1  Dated:  January  23,  2001. 
John  P.  Burke  ID, 

HCFA  Reports  Clearance  Officer,  HCFA  Office 
of  Information  Services,  Information 
Technology  Investment  Management  Group, 
Division  of  HCFA  Enterprise  Standards. 

(FR  Doc.  01-3231  Filed  2-7-01;  8:45  am] 

MJJNOCOOE  *M0-4O-t> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Availability  of  Funds  for  Grants  for  the 
Community  Access  Program 

AGENCY:  Health  Resources  and  Services 

Administration.  HHS. 

ACTION:  Notice  of  availability  of  funds. 

SUMMARY:  The  Health  Resources  and 
Services  Administration  (HRSA) 
announces  the  availability  of  up  to  $40 
million  to  assist  communities  and  their 
safety  net  providers  in  developing 
integrated  health  care  delivery  systems 
that  serve  the  uninsured  and 
underinsured  with  greater  efficiency 
and  improved  quality  of  care.  This 
funding  is  part  of  the  $125  million 
appropriated  for  the  Community  Access 
Program  (CAP)  under  the  FT  2001  HHS 
Appropriations  Act,  of  which  $8.4 
million  is  allocated  for  special  projects 
and  Agency-wide  programmatic 
investments.  For  those  applications  that 
were  approved,  but  not  funded  in  FY 
2000,  approximately  $56  million  wrill  be 
made  available  pending  the  results  of 
their  validation  site  visits.  The 
remaining  $20  million  will  be  made 
available  later  in  the  fiscal  year  in  the 
form  of  grants  to  new  commimities  or  in 
the  form  of  supplemental/expansion 
awards  to  FY  2000  grantees. 

hi  FY  2000,  DHHS  provided  about 
$23  million  in  funding  for  23 
communities  for  infrastructiire 
development.  In  FY  2001.  HRSA  will 
provide  grants  to  about  50  more 
communities  which  were  approved  but 
not  funded  in  the  FY  2000  application 
cycle.  FY  2001  funding  will  also  be  used 
to  support  up  to  40  additional 
communities  to  further  their 
development  of  integrated  delivery 
systems  for  the  uninsured  and 
underinsured.  Grants  will  vary  in  size. 


based  on  the  scope  of  the  project  and 
the  size  of  the  service  area,  and  will  be 
for  one  year. 

Through  this  program,  HRSA  will 
support  infrastructure  development  in 
communities  that  have  already  begim  to 
reorganize  and  integrate  their  health 
care  delivery  systems.  Funding 
described  in  this  notice  is  not  intended 
to  support  those  communities  that  have 
not  yet  begun  the  planning  and 
development  of  necessary 
organizational  structure. 

This  program  shares  some  of  the  same 
goals  of  the  W.K.  Kellogg  Foundation's 
Community  Voices  Program  and  the 
Robert  Wood  Johnson  Foundation's 
Communities  in  Charge  Program.  These 
foundations  have  also  funded 
communities  to  develop  integrated 
health  care  delivery  systems  for  the 
uninsured,  and  CAP  intends  to  build  on 
the  learning  from  their  experiences. 
DATES:  The  timeline  for  application 
submission,  review,  and  award  is  as 
follows: 

January  26,  2001:  Application  kits  and 
additional  guidance  v^ll  be  available 
through  the  HRSA  Grants  Application 
Center  (GAC). 

February  12-16,  2001:  There  will  be 
a  series  of  six  pre-application 
workshops  conducted  across  the 
country: 

Nashville,  TN— February  12,  2001 
New  Orleans,  LA — February  12,  2001 
Minneapolis,  MN — February  14,  2001 
Denver,  CO — February  14,  2001 
Philadelphia,  PA— February  16,  2001 
San  Francisco,  CA — February  16,  2001 

May  7,  2001:  Applications  due  to 
HRSA  Grants  Application  Center. 

June  11-22,  2001:  Applications 
reviewed. 

July/ August  2001:  Site  visits  to 
selected  applicants. 

September  2001 :  Grant  awards 
announced. 

ADDRESSES:  To  receive  a  complete 
application  kit  (i.e.,  application 
instructions,  necessary  forms,  and 
application  review  criteria),  contact  the 
HRSA  Grants  Application  Center  at: 
HRSA  GAC,  1815  N.  Fort  Myer  Drive, 
Suite  300,  Arlington,  VA  22209,  Phone: 
1-877-HRSA-123,  Fax:  1-877-HRSA- 
345,  E-Mail:  hrsagac@hrsa.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  contact  the 
Community  Access  Program  Office: 
Community  Access  Program  Office, 
Health  Resources  and  Services 
Administration,  Parklawn  Building, 
Suite  11-25,  5600  Fishers  Lane, 
Rockville,  MD  20857,  Phone:  (301)  443- 
0536,  Fax:  (301)  443-0248. 
SUPPLEMENTARY  INFORMATION:  In  1999, 
42.6  million  people  in  the  United  States 


did  not  have  health  insurance.  Of  these. 
24.2  million  were  employed — 19 
million  worked  full  time  and  5.2  million 
worked  part  time. 

The  iminsured  and  underinsured 
often  have  complex  medical  needs, 
remain  outside  organized  systems  of 
care,  and  have  insufficient  resources  to 
obtain  care.  They  may  defer  care  or  not 
receive  needed  services,  and  they  are 
about  half  as  likely  to  receive  a  routine 
check-up  as  insured  adults.  The 
uninsured  and  underinsured  also  rely 
heavily  on  expensive  emei^ency  rooms, 
and  because  they  lack  a  routine  source 
of  care,  they  often  do  not  receive  needed 
follow-up  services. 

Many  of  the  uninsured  and 
imderinsured  rely  on  the  nation's 
institutions,  systems,  and  individual 
health  professionals  that  provide  a 
significant  volume  of  health  care 
services  without  regard  for  ability  to 
pay.  In  many  commimities,  these 
providers  are  struggling  to  care  for  the 
increasing  numbers  of  uninsured  and 
underinsured  individuals.  They  face 
many  challenges  such  as  an  imeven 
distribution  of  the  burden  of 
imcompensated  care,  the  fragmentation 
of  services  for  the  uninsured, 
insufficient  nimibers  of  certain  types  of 
providers,  reduced  Medicaid  revenues 
due  to  the  market  forces  of  Medicaid 
managed  care,  and  a  growing  need  for 
mental  health  and  substance  abuse 
services. 

While  integration  among  these 
providers  is  critical  to  serve  the 
uninsured  and  imderinsured  with 
greater  efficiency  and  to  improve  quality 
of  care,  many  of  these  providers  are  so 
pressured  by  basic  caregiving  tasks,  they 
need  assistamce  to  coordinate  their 
efforts  with  other  providers  and  to 
develop  integrated  community-based 
systems  of  care. 

The  Community  Access  Program 

Program  Purpose:  The  purpose  of  this 
program  is  to  assist  communities  and 
consortia  of  health  care  providers  to 
develop  the  infrastructure  necessary  to 
fully  develop  or  strengthen  integrated 
systems  of  care  that  coordinate  health 
services  for  the  uninsured  and 
underinsured. 

Program  Goal:  The  coordination  of 
services  through  the  CAP  grant  will 
allow  the  uninsured  and  underinsured 
to  receive  efficient  and  higher  quality 
care  and  gain  entry  into  a 
comprehensive  system  of  care.  The 
system  will  be  characterized  by  effective 
collaboration,  information  sharing,  and 
clinical  and  financial  coordination 
among  all  levels  of  care  in  the 
community  network.  The  system  will  be 
committed  to  continuous  performance 
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improvement,  implementation  of  best 
practices,  staff  development,  and  real- 
time feedback  of  outcomes  of  care.  Care 
management  (e.g.,  case,  disease)  will  be 
applied  across  the  continuum  for  those 
with  chronic  illnesses,  high-risk 
individuals,  and  high  utilizers.  The 
system  will  also  strive  to  provide 
universal  access  to  the  target  population 
and  to  improve  the  health  status  of  the 
conunimity  population. 

This  vision  requires  a  re-thinking  of 
the  relationships,  priorities,  and  desired 
outcomes  for  local  or  regional  care 
delivery.  It  means  adopting  the 
philosophy  that  care  for  the  ill  and 
injured  occurs  within  the  context  of  a 
comprehensive  system  design  of 
population  health  improvement. 

The  community  being  served  shovdd  * 
be  actively  involved  in  the  system 
design.  Broad  understanding,  mutual 
learning  between  providers  and 
community,  and  participation  in 
priority  setting  and  governance  by  the 
commimity  are  essential  components  of 
this  vision.  This  will  assure 
sustainability  of  the  system. 

Program  Description 

We  are  seeking  to  fund  a  variety  of 
program  models  in  communities  that 
have  an  established  track  record  for 
building  partnerships  and  that  have 
completed  the  basic  planning  necessary 
to  implement  a  coordinated  system  of 
care.  The  successful  applicant  will 
design  a  project  that  builds  upon  its 
current  capacities  and  strengths;  brings 
the  major  players  in  the  political  and 
health  delivery  systems  to  the  table; 
uses  the  federal  funds  available  to  plan 
a  transition  to  an  expanded  and 
innovative  approach  that  will  ultimately 
be  competitive  within  its  own  market; 
and  wiU  sustain  the  delivery  of  services 
and  funding  after  these  federal  grants 
expire.  The  successful  applicant  will 
work  with  its  county  board,  city 
coimcil,  state  legislature,  and  state 
health  programs  to  assure  the 
coordination  and  efficient  use  of  all 
available  resources  to  achieve  program 
goals. 

There  is  no  one  successful  model  that 
we  are  trying  to  replicate.  Rather,  there 
,  are  many  models  that  already  exist  and 
that  each  community  may  draw  from  in 
creating  a  project  to  address  its  own 
needs. 

In  surveying  iimovative  community 
approaches  to  the  provision  of  safety  net 
services,  we  have  come  across 
communities  that  have: 

•  Coordinated  the  provision  of  care 
through  public  hospitals,  public  health 
departments,  and  commimity  health 
centers; 


•  Linked  hospital  and  clinic  services 
through  state  of  the  art  data  systems 
which  allow  transitions  between 
Medicaid,  uninsiued,  and  insured  status 
for  low  income  populations; 

•  Combined  the  development  of 
managed  care  networks  for  the  indigent 
funded  through  local  tax  increases  and 
the  redirection  of  funds  towards  the  care 
network  and  away  from  the  support  of 
tertiary  care  at  public  hospitals; 

•  Created  networks  to  allocate 
uncompensated  ambulatory  care  loads 
among  physicians  and  redistribute 
caseloads  to  private  providers;  and 

•  Linked  behavioral  and  acute  care 
services. 

We  are  looking  for  applicants  with 
clear  goals,  an  operational  plan  for 
meeting  those  goals,  a  history  of 
commitment  to  serving  indigent 
populations,  and  a  track  record  which 
indicates  likely  success.  Innovative 
proposals  for  sustaining  the  service 
delivery  component  of  projects  could 
include  use  of  local  or  state  taxing 
authorities,  use  of  tobacco  settlement 
funds,  and  creative  partnerships  with 
the  provider  and  business  communities. 
Applications  will  be  judged  from  the 
perspective  of  whether  the  financing 
proposed  is  realistic — given  state  and 
community  resources — and  appropriate 
to  the  project  proposed.  It  is  our  intent 
to  fund  those  applicants  that  either 
serve  a  target  population  that  is  distinct 
from  the  target  population  of  other 
applicants  or  current  CAP  grantees,  or 
propose  distinct  strategies  that  are 
coordinated  and  complimentary  to  those 
applicants  or  CAP  grantees  that  have 
overlapping  target  populations. 

Funded  projects  will  address  several 
conunon  elements: 

Community  Need:  Funded 
communities  will  have  high  or 
increasing  rates  of  luiinsured  and 
underinsiued  and  will  have  identified 
specific  organizational  needs  within 
existing  delivery  systems.  A 
"community"  for  tbe  purpose  of  this 
program  may  be  based  on  geography  or 
a  population  group  (e.g.,  the  homeless) 
as  defined  by  the  people  in  the 
community. 

Collaboration  Among  Safety  Net 
Providers:  Fimded  communities  will 
build  upon  ciurent  investments  in 
communities  for  serving  these 
populations  and  include  the  safety  net 
providers  who  have  traditionally 
provided  services  without  regard  to  the 
ability  to  pay.  The  coalition  should  be 
built  upon  formal  arrangements  among 
the  partners  that  define  the  extent  of  the 
commitment  and  involvement  in  policy 
development  and  decision-making  from 
each  partner. 


Comprehensive  Services:  Funded 
communities  will  include  all  partners 
necessary  to  assure  access  to  a  full  range 
of  services,  including  mental  health  and 
substance  abuse  treatment.  It  is 
anticipated  that  the  health  services 
(prevention,  primary,  and  specialty) 
provided  by  Federally-supported 
programs  that  are  present  in  the 
community  will  be  part  of  this  coalition 
of  providers. 

Coordination  with  Public  Insurance 
Progmms:  Fimded  communities  will 
demonstrate  coordination  (e.g., 
memoranda  of  agreements)  with  state 
programs  to  ensure  that  eligible 
beneficiaries  are  enrolled  in  public 
insurance  programs  (e.g.,  SCHIP, 
Medicaid). 

Community  Involvement:  Funded 
commvmities  will  have  strong 
conununity  support  for  these  efforts, 
which  provide  a  broad  foundation  of 
assistance  to  the  provider  community 
undertaking  this  project.  Management 
and  governance  structures  should  be  in 
place  that  assure  accoimtability  to 
funders  and  define  the  commimity  role 
in  setting  policy.  The  conununity 
involvement  in  the  development, 
implementation,  and  governance  of  the 
project  should  be  evident.  This  should 
include  the  leadership  within  the 
appropriate  legislative  and  executive 
bodies,  providers  identified  above, 
health  plans  and  payers,  community 
leaders  and  consumers. 

Sustainability:  Funded  communities 
will  have  a  plan  for  long-term 
sustainability.  There  should  be  evidence 
that  the  program  is  capable  of  leveraging 
other  sources  of  funds  and  integrating 
current  funding  sources  in  a  way  to 
assure  long-term  sustainability  of  the 
project. 

Eligible  Applicants 

To  encourage  the  development  of 
different  models,  this  program  seeks  a 
variety  of  applicants  representing  all 
types  of  communities.  Applicants  which 
receive  funding  may  be  large  health  care 
systems  or  small  organizations. 
Applications  are  encouraged  from  large 
urban  areas,  small  rural  communities, 
and  tribal  organizations. 

Applications  may  be  submitted  by 
public  and  private  non-profit  entities 
that  demonstrate  a  commitment  to  and 
experience  with  providing  a  continuum 
of  care  to  uninsured  individuals.  Each 
applicant  must  represent  a  community- 
wide  coalition  that  is  committed  to  the 
project  and  includes  safety  net 
providers  (where  they  exist)  who  have 
traditionally  provided  care  to  the 
community's  uninsured  and 
underinsured  regardless  of  ability  to 
pay.  The  community-wide  coalition 


Federal  Register /Vol.  66,  No.  27 /Thursday,  February  8,  2001 /Notices 


9591 


must  consist  of  partners  from  all  levels 
of  care  (i.e.,  primary,  secondary, 
tertiary)  and  partners  which  represent  a 
range  of  services  (e.g.,  mental  health  and 
substance  abuse  treatment,  maternal  and 
child  health,  oral  health,  HIV/ AIDS 
care). 

Examples  of  eligible  applicants  which 
may  apply  on  behalf  of  the  community- 
wide  coalition  include  but  are  not 
limited  to: 

•  A  consortium  or  network  of  providers 
(e.g.,  public  and  charitable  hospitals; 
community,  migrant,  homeless, 
public  housing,  and  school-based 
health  centers;  rural  health  clinics; 
free  health  clinics;  teaching  hospitals 
and  academic  institutions) 
►  Local  government  agencies  (e.g.,  local 
public  health  departments  with 
service  delivery  components) 
Tribal  governments 
»  Managed  care  plans  or  other  payers 
(e.g.,  HMOs) 

Agencies  of  State  government,  multi- 
state  health  systems,  or  other  groups 
may  submit  applications  on  behalf  of 
multiple  communities  if  they 
demonstrate  the  ability  to  coordinate 
community  health  care  delivery 
systems  and  bring  resources  to  the 
community. 

Current  CAP  grantees  are  not  eligible 
to  apply  for  this  funding. 

funding  Criteria 

Review  criteria  that  will  be  used  to 
avaluate  applications  include: 
»  Evidence  of  progress  towards 

integration  prior  to  application  for 

funding 

Evidence  that  the  target  population 

has  a  high  or  increasing  rate  of 

uninsurance 

Evidence  of  established  partnerships 

among  a  broad-based  community 

consortium 

•  Appropriateness  and  quality  of 
clinical  services  to  be  provided 
Commitments  from  local  govermnent 
agencies,  public  and  private  health 
care  providers,  community  leaders 
Demonstration  of  existing  and 
sustainable  public  and  private 
funding  sources 

•  Accountable  management  plan  and 
reasonableness  of  the  budget 

•  Commitment  to  self  evaluation  and 
participation  in  a  national  evaluation 

Program  Expectations 

Funding  through  this  initiative  may 
be  used  to  support  a  variety  of  projects 
that  would  improve  access  to  all  levels 
of  care  for  the  uninsured  and 
underinsured  through  coordinated 
systmes  of  care.  Each  community 
should  design  a  project  that  best 


addresses  the  needs  of  the  uninsured ' 
and  underinsured,  and  the  providers  in 
their  conununity. 

Examples  of  activities  that  could  be 
supported  with  this  funding  include: 

•  Offering  a  comprehensive  delivery 
system  for  the  uninsured  and 
underinsured  through  a  network  of 
safety  net  providers.  [Single 
registration,  eligibility  systems] 

•  Integrating  preventive,  mental  health, 
substance  abuse,  HIV/ AIDS,  and 
maternal  and  child  health  services 
within  the  system.  [Block  grant 
funded  services,  other  DHHS 
programs,  state  and  local  programs] 

•  Developing  a  shared  information 
system  among  the  community's  safety 
net  providers.  [Tracking,  case 
management,  medical  records, 
financial  records] 

•  Developing  and  incorporating  shared 
clinical  protocols,  quality 
improvement  systems,  utilization 
management  systems,  and  error 
prevention  systems. 

•  Sharing  core  management  functions. 
[Finance,  purchasing,  appointment 
systems] 

•  Coordinating  and  strengthening 
priority  services  to  specific  targeted 
patient  groups. 

•  Developing  affordable  pharmaceutical 
services. 

Applicants  will  be  expected  to  budget 
for  travel  to  two  grantee  meetings  and  to 
meet  interim  and  final  reporting 
requirements  as  directed  by  the 
Community  Access  Program. 

Use  of  Grant  Funds 

Funding  provided  through  this 
program  may  NOT  be  used  to  substitute 
for  or  duplicate  funds  currently 
supporting  similar  activities.  Grant 
funds  may  support  costs  such  as: 

•  Project  staff  salaries 

•  Consultant  support 

•  Management  iniormation  systems 
(e.g.,  hardware  and  software) 

•  Project-related  travel 

•  Other  direct  expenses  necessary  for 
the  integration  of  administrative, 
clinical,  information  system,  or 
financial  functions 

•  Program  evaluation  activities 

With  appropriate  justification  on  why 
funds  are  needed  to  support  the 
following  costs,  up  to  a  total  of  15 
percent  of  grant  hinds  may  be  used  for 
the  foUovdng: 

•  Alteration  or  renovation  of  facilities 

•  Development  of  additional  primary 
care  sites 

•  Service  expansions  or  direct  patient 
care 

Grant  funds  may  NOT  be  used  for: 

•  Construction 


•  Reserve  requirements  for  state 
insurance  licensure 

Expected  Results 

The  integration  and  coordination  of 
services  among  a  community's  safety 
net  providers  are  expected  to  result  in: 

•  A  system  of  care  that  provides 
coordinated  care  to  the  target 
population. 

•  Increased  access  to  primary  care 
resulting  in  a  reduction  in  hospital 
admissions  for  ambulatory  sensitive 
conditions  among  the  uninsured  and 
underinsured. 

•  Elimination  of  unnecessary,  duplicate 
functions  in  service  delivery  and 
administrative  functions,  resulting  in 
savings  to  reinvest  in  the  system. 

•  Increased  numbers  of  low-income 
uninsured  people  with  access  to  a  full 
range  of  health  services. 

Dated:  January  31,  2001. 
Claude  Earl  Fox, 

Administrator 

[FR  Doc.  01-3251  Filed  2-7-01;  8:45  am] 

BILUNG  CODE  4160-15-U 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

Endangered  Species 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.).  Written  data  or  comments  should 
be  submitted  to  the  Director,  U.S.  Fish 
and  Wildlife  Service,  Division  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  700,  Arlington, 
Virginia  22203  and  must  be  received  by 
the  Director  within  30  days  of  the  date 
of  this  publication. 

PRT-038203 

Applicant:  E.  Benjamin  Nelson, 
Omaha,  NE. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

PRT-038338 

Applicant:  Neil  A.  Chamberlain. 
Linwood,  MI. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  frophy  of  one 


9592 


Federal  Register / Vol.  66,  No.  27 /Thursday,  February  8,  2001 /Notices 


male  bontebok  (Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Marine  Mammals 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  a  permit 
to  conduct  certain  activities  with  marine 
mammals.  The  application(s)  was 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.)  and 
the  regulations  governing  marine 
mammals  (50  CFR  18). 

Written  data,  comments,  or  requests 
for  copies  of  these  complete 
applications  or  requests  for  a  pubhc 
hearing  on  these  applications  should  be 
sent  to  the  U.S.  Fish  and  Wildlife 
Service,  Division  of  Management 
Authority,  4401  N.  Fairfax  Ehive,  Room 
700,  Arlington,  Virginia  22203, 
telephone  703/358-2104  or  fax  703/ 
358-2281.  These  requests  must  be 
received  within  30  days  of  the  date  of 
pubhcation  of  this  notice.  Anyone 
requesting  a  hearing  should  give 
specific  reasons  why  a  hearing  would  be 
appropriate.  The  holding  of  such  a 
hearing  is  at  the  discretion  of  the 
Director. 

PRT-037832 

Applicant:  Joseph  Mirro,  Bath,  PA. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  (Ursus  maritimus) 
sport  hunted  from  the  Western  Hudson 
Bay  polar  bear  popidation  in  Canada  for 
personal  use. 

PRT-038236 

Applicant:  Kelvin  Gold,  Phoenix,  AZ. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  (Ursus  maritimus) 
sport  himted  prior  to  May  31,  2000, 
from  the  McClintock  Channel  polar  bear 
population  in  Canada  for  personal  use. 

PRT-038284 

Applicant:  Frank  Crooker,  Sr. 
Harpswell,  ME. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  (Ursus  maritimus) 
sport  hunted  from  the  Lancaster  Sound 
polar  bear  population  in  Canada  for 
personal  use. 

PRT-038291 

Applicant:  Frank  Crooker,  Jr.,  West 
Bath,  ME. 

The  appUcant  requests  a  permit  to 
import  a  polar  bear  (Ursus  maritimus) 
sport  hunted  from  the  Lancaster  Sound 
polar  bear  population  in  Canada  for 
personal  use. 


PRT-027135 

Applicant:  Donald  R.  Card,  Grand 
Ledge,  MI. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  (Ursus  maritimus) 
sport  himted  from  the  Northern  Beaufort 
Sea  polar  bear  population  in  Canada  for 
personal  use.  C5n  January  23,  2001,  the 
request  was  mistakenly  published  under 
the  Endangered  Species  section  of  the 
notice.  Written  data,  comments,  or 
requests  will  be  accepted  until  February 
22,  2001,  as  indicated  in  the  January  23, 
2001,  notice. 

The  U.S.  Fish  and  Wildlife  has 
information  collection  approval  from 
OMB  through  February  28,  2001.  OMB 
Control  Number  1018-0093.  Federal 
Agencies  may  not  conduct  or  sponsor 
and  a  person  is  not  required  to  respond 
to  a  collection  of  information  unless  it 
displays  a  current  valid  OMB  control 
number. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  Division  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  700,  Arlington, 
Virginia  22203.  Phone:  (703/358-2104); 
Fax:  (703/358-2281). 

Lisa  J.  Lierheimer, 

Branch  of  Permits,  Division  of  Management 
Autliority. 

(FR  Doc.  01-3250  Filed  2-7-01;  8:45  am] 

BHXJNG  CODE  4310-SS-P 


DEPARTMENT  OF  THE  IffTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availability  of  a  Draft 
Recovery  Plan  for  ttie  Quino 
Checicerspot  Butterfly  for  Review  and 
Comment 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACnON:  Notice  of  document  availability. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service)  announce  the 
availability  for  public  review  of  a  draft 
recovery  plan  for  the  Quino  checkerspot 
butterfly  (Euphydryas  editha  quino). 
The  Qiiino  checkerspot  butterfly 
represents  a  subspecies  that  is  currently 
restricted  primarily  to  clay  and  granitic 
soils  at  lower  elevation  slopes  typically 
below  1400  meters  (4600  feet)  in  open 
scrub,  chaparral,  and  woodland 
communities.  The  populations 


addressed  in  this  recovery  plan  are 
found  in  western  Riverside  County  and 
southern  San  Diego  County  proximal  to 
the  Mexico  international  border.  The 
Service  solicits  review  and  comment 
from  local.  State,  and  Federal  agencies, 
and  the  public  on  this  draft  recovery 
plan. 

DATES:  Conunents  on  the  draft  recovery 
plan  must  be  received  on  or  before 
March  26,  2001  to  receive  consideration 
by  the  Service. 

ADDRESSES:  The  draft  recovery  plan  is 
available  for  public  inspection  by 
appointment  during  normal  business 
hours  at  the  Service's  Carlsbad  Fish  and 
Wildlife  Office,  2730  Loker  Avenue 
West,  Carlsbad.  California,  92008. 
Persons  wishing  to  review  the  draft 
recovery  plan  may  obtain  a  copy  by 
contacting  the  Field  Supervisor 
(attention  Jim  Bartel)  at  the  above 
address  or  by  calling  (760)  431-9440. 
Comments  and  materials  should  be 
submitted  to  the  above  address  and  are 
available  on  request  for  public 
inspection  by  appointment  at  the 
Carlsbad  Fish  and  Wildlife  Office. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alison  Anderson  at  the  Service's 
Carlsbad  Fish  and  Wildlife  Office,  2730 
Loker  Avenue  West,  Carlsbad, 
California,  92008.  Telephone:  (760) 
431-9440. 
SUPPLEMENTARY  INFORMATION: 

Background 

Restoring  an  endangered  or 
threatened  animal  or  plant  to  the  point 
where  it  is  again  a  secure,  self- 
sustaining  member  of  its  ecosystem  is  a 
primary  goal  of  the  Service's 
Endangered  Species  Program.  Recovery 
plans  describe  actions  considered 
necessary  for  conservation  of  the 
species,  establish  criteria  for  the 
recovery  levels  for  downlisting  and 
delisting  species,  and  estimate  time  and 
cost  for  implementing  the  recovery 
measiu^s  needed. 

The  Endangered  Species  Act  of  1973, 
as  amended  (Act)  (16  U.S.C.  1531  et 
seq.)  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act,  as  amended  in 
1988,  reqmres  that  public  notice  and  an 
opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  v»rill 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
recovery  plan.  The  Service  and  other 
Federal  agencies  will  also  take  these 
conunents  into  account  in  the  course  of 
implementing  approved  recovery  plans. 
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Individual  responses  to  comments  will 
not  be  provided 

The  Quino  checkerspot  is  found  in 
association  with  topographically  diverse 
landscapes  that  contain  low  to  moderate 
levels  of  non-native  vegetation. 
Vegetation  types  that  support  the  Quino 
checkerspot  are  coastal  sage  scrub,  open 
chaparral,  juniper  woodland,  forblands, 
and  native  grassland.  Soil  and  climatic 
conditions,  as  well  as  ecological  and 
physical  factors,  affect  the  suitability  of 
habitat  within  the  species'  range.  Urban 
and  agricidtural  development,  invasion 
of  non-native  species,  habitat 
fragmentation  and  degradation, 
increased  fire  &«quency,  and  other 
biunan-caused  disturbances  have 
resulted  in  substantial  losses  of  habitat 
throughout  the  species'  historic  range. 
Conservation  needs  include  protection 
and  management  of  suitable  and 
restorable  habitat;  habitat  restoration 
and  enhancement;  and  establishment  of 
Quino  checkerspot  captive  breeding 
program.  This  plan  identifies  six 
Recovery  Units.  Recovery  Units  are 
geographically  bounded  areas 
containing  extant  Quino  checkerspot 
populations  that  are  the  focus  of 
recovery  actions  or  tasks.  Recovery 
Units  include  lands  both  essential  and 
not  essential  to  the  long-term 
conservation  of  the  Quino  checkerspot. 

The  overall  objective  of  this  recovery 
plan  is  to  reclassify  the  Quino 
checkerspot  to  threatened  and  ensure 
the  species'  long-term  conservation. 
Interim  goals  include  (1)  protect  habitat 
supporting  known  ciurent  population 
distributions  (habitat  complexes),  and 
(2)  stabilize  populations  within  known 
population  distributions  (described 
habitat  complexes),  and  (3)  conduct 
research  necessary  to  refine  recovery 
criteria.  Reclassification  is  appropriate 
when  a  taxon  is  no  longer  in  danger 
throughout  a  significant  portion  of  its 
range. 

Downlisting  of  the  Quino  checkerspot 
butterfly  in  southern  California  is 
contingent  upon  the  following  criteria: 
(1)  Permanently  protect  habitat  patches 
supporting  known  extant  population 
distributions  (habitat  complexes)  and 
possible  landscape  connectivity  areas 
among  them,  (2)  Permanently  provide 
for  and  implement  management  of 
described  habitat  complexes  to  restore 
habitat  quality,  including  maintenance 
of  hostplant  populations,  maintenance 
of  diverse  nectar  sources  and 
pollinators,  control  of  non-native  plant 
invasion,  and  maintenance  of  internal 
landscape  connectivity,  (3)  Establish 
and  maintain  a  captive  propagation 
program  for  purposes  of  re-introduction 
and  augmentation  of  wild  populations, 
maintenance  of  refugia  populations,  and 


research,  (4)  Initiate  and  implement  a 
cooperative  educational  outreach 
program  targeting  areas  where  Quino 
checkerspot  populations  are  most 
threatened,  (5)  Two  additional 
populations  or  metapopulations  must  be 
documented  or  introduced  in  the 
remaining  undeveloped  coastal  areas  of 
the  Quino  checkerspot's  historic  range, 

(6)  The  managed,  protected  population 
or  metapopulation  segments  within 
currently  described  habitat  complexes 
must  demonstrate  stability  (constancy  or 
resilience)  without  augmentation,  and 

(7)  conduct  research  needed  to  refine 
management  strategies  and  to  develop 
delisting  criteria. 

The  (fraft  plan  was  developed  v»rith 
primary  contributions  from  a  recovery 
team  of  scientists  from  the  University  of 
California  at  Riverside,  the  University  of 
CaUfomia  at  Los  Angeles,  RECON  Inc. 
(San  Diego),  the  University  of  Nevada  at 
Reno,  and  the  University  of  Texas 
(Austin)  with  expertise  in  different 
aspects  of  Euphydryas  editha  biology. 

Public  CommentB  Solicited 

The  Service  solicits  written  comments 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  specified 
above  will  be  considered  prior  to 
approval  of  this  plan. 

Authority:  The  authority  for  this  action  is 
section  4(f)  of  the  Endangered  Species  Act, 
16  U.S.C.  1533(f). 

Dated:  January  11,  2001. 
Michael  J.  Spear, 

Manager,  California /Nevada  Operations 
Office,  Region  1,  U.S.  Fish  and  Wildlife 
Service. 

[FR  Doc.  01-3370  Filed  2-6-01;  1:16  pm] 
BHJJNG  CODE  4310-56-P 


DEPARTMENT  OF  THE  INTERIOR 


Fish  and  Wildlife  Service 

Meeting  of  the  Alaslca  Migratory  Bird 
Co-management  Council 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  meeting. 

summary:  The  Alaska  Migratory  Bird 
Co-management  Council  has  scheduled 
a  public  meeting  to  develop 
recommendations  for  regulations  for  the 
spring/summer  migratory  bird 
subsistence  harvest  for  the  period  March 
10  to  September  1,  2002.  In  addition  to 
developing  recommended  regulations, 
the  Co-management  Council  will 
finalize  by-laws  which  will  guide  future 
deliberations  of  the  Council. 
DATES:  The  Co-management  Council 
will  meet  February  26-28,  2001. 


ADDRESSES:  The  meeting  will  be 
conducted  at  the  Hawthorn  Suites  Hotel 
at  1110  W.  8th  Avenue  in  Anchorage, 
Alaska. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  call  Mimi  Hogan 
at  907/786-3673  or  Bob  Stevens  at  907/ 
786-3499.  Individuals  with  a  disability 
who  may  need  special  accommodations 
in  order  to  participate  in  the  public 
comment  portion  of  the  meeting  should 
call  one  of  the  above  numbers. 
SUPPLEMENTARY  INFORMATION:  The  U.S. 
Fish  and  Wildlife  Service  formed  the 
Alaska  Migratory  Bird  Co-Management 
Coimcil,  which  includes  Native,  state, 
and  federal  representatives  as  equals,  by 
means  of  a  Notice  of  Decision  published 
in  the  Federal  Register,  65  FR  16405- 
16409,  March  28,  2000.  Amended 
migratory  bird  treaties  with  Canada  and 
Mexico  required  the  formation  of  such 
a  management  body.  The  Co- 
management  Council  will  make 
recommendations  for,  among  other 
things,  regulations  for  spring/siunmer 
harvesting  of  migratory  birds  in  Alaska. 
In  addition  to  creation  of  the  Co- 
management  Council,  the  Notice  of 
Decision  identified  seven  geographic 
regions.  Each  region  will  submit  to  the 
Co-management  Council  requests  for 
specific  regulations  for  its  area.  The  Co- 
management  Council  will  then  develop 
recommendations  for  statewide 
regulations  and  submit  them  to  the  Fish 
and  Wildlife  Service  for  approval. 

The  meeting  of  the  Co-management 
Council  will  begin  on  Monday,  February 
26  at  1:00  p.m.  Sessions  on  February  27 
and  28  will  begin  at  8:00  a.m.  The 
public  is  invited  to  attend.  The  Co- 
management  Council  will  provide 
opportimities  for  public  comment  on 
agenda  items.  Agendas  will  be  available 
at  the  door. 

Dated:  January  19.  2001. 
David  B.  Allen. 

Regional  Director.  Anchorage,  Alaska. 
(FR  Doc.  01-2588  Filed  2-7-01;  8:45  am] 

BILUNG  COOE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 
RIN  1018-AG47 

Policy  on  Maintaining  the  Biological 
Integrity,  Diversity,  and  Environnf>ental 
Health  of  the  National  Wildlife  Refuge 
System:  Delay  of  Effective  Date 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Final  policy;  delay  of  effective 

date. 
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summary:  In  accordance  with  the 
memorandum  of  January  20.  2001,  from 
the  Assistant  to  the  President  and  Chief 
of  Staff,  entitled  "Regulatory  Review 
Plan,"  published  in  die  Federal  Register 
on  January  24,  2001  (66  FR  7701),  diis 
dociunent  temporarily  delays  for  60 
days  the  effective  date  of  the  document 
entitled  "Policy  on  Maintaining  the 
Biological  Integrity,  Diversity,  and 
Environmental  Health  of  the  National 
Wildlife  Refuge  System;  Notice," 
pubUshed  in  the  Federal  Register  on 
January  16,  2001  (66  FR  3809).  This 
policy  guides  personnel  of  the  National 
Wildlife  Refuge  System  in 
implementing  the  clause  of  the  National 
Wildlife  Refuge  System  Improvement 
Act  of  1997  directing  the  Secretary  of 
the  Interior  to  ensure  that  the 
"biological  integrity,  diversity,  and 
environmental  health"  of  the  System  is 
maintained. 

DATES:  The  effective  date  of  the  Policy 
on  Maintaining  the  Biological  Integrity, 
Diversity,  and  Environmental  Health  of 
the  National  Wildlife  Refuge  System 
published  in  the  Federal  Register  on 
January  16,  2001,  at  66  FR  3809,  is 
delayed  for  60  days,  from  February  15, 
2001,  to  a  new  effective  date  of  April  16, 
2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ehzabeth  Souheaver,  Acting  Chief, 
Division  of  Natural  Resources,  National 
Wildlife  Refuge  System,  U.S.  Fish  and 
Wildlife  Service.  4401  North  Fairfax 
Drive,  Room  670,  Arlington,  Virginia 
22203;  telephone  (703)  358-1744. 
SUPPLEMENTARY  INFORMATION:  To  the 
extent  that  5  U.S.C.  section  553  applies 
to  this  action,  this  action  is  exempt  from 
notice  and  comment  because  it 
constitutes  a  rule  of  procedure  under  5 
U.S.C.  section  553(b)(A).  Alternatively, 
the  Department's  implementation  of  this 
action  without  opportimity  for  public 
comment,  effective  immediately  upon 
publication  today  in  the  Federal 
Register,  is  based  on  the  good  cause 
exceptions  in  5  U.S.C.  sections 
553(b)(3)(B)  and  553(d)(3),  in  that 
seeking  public  conunent  is  impractical, 
lumecessary  and  contrary  to  the  public 
interest.  The  temporary  60-day  delay  in 
effective  date  is  necessary  to  give 
Department  officials  the  opportimity  for 
further  review  and  consideration  of  new 
regulations,  consistent  with  the 
Assistant  to  the  President's 
memorandimi  of  January  20,  2001. 
Given  the  imminence  of  the  effective 
date,  seeking  prior  public  comment  on 
this  temporary  delay  would  have  been 
impractical,  as  well  as  contrary  to  the 
public  interest  in  the  orderly 
promulgation  and  implementation  of 
regidations. 


Dated:  February  2,  2001. 
Timothy  S.  Elliott, 
Acting  Deputy  Solicitor. 
[FR  Doc.  01-3223  Filed  2-7-01;  8:45  am] 

BtLLlNG  CODE  4310-5S-M 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[ID-070-1020-PG] 

Resource  Advisory  Council  IMeeting; 
Upper  Snaite  River  District 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Resource  Advisory  Council 
meeting  locations  and  times 

summary:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA),  5 
U.S.C,  the  Department  of  the  Interior, 
Bureau  of  Land  Management  (BLM) 
meeting  of  the  Upper  Snake  River 
District  Resource  Advisory  Council 
(RAC)  will  be  held  as  indicated  below. 
The  agenda  for  this  two-day  meeting 
will  include  updates  on  the  designation 
of  an  expanded  Craters  of  the  Moon, 
Fire  Management  Planning,  the 
Shoshone  Land  Use  Plan  Amendments, 
Sage  Grouse  Studies  in  the  Lower  Snake 
River  District  as  a  starting  point  for 
studies  in  this  District,  and  Selenium 
cleanup  in  the  Pocatello  Field  Office. 
The  agenda  may  change  as  other  issues 
warrant  between  publication  of  this 
notice  and  the  meeting.  All  meetings  are 
open  to  the  public.  The  public  may 
present  written  or  oral  comments  to  the 
coimcil.  Each  formal  council  meeting 
will  have  a  time  allocated  for  hearing 
public  comments.  Individuals  who  plan 
to  attend  and  need  further  information 
about  the  meetings,  or  need  special 
assistance  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations  should  contact  David 
Howell  at  the  Upper  Snake  River 
Distiict  Office,  1405  Hollipark  Dr., 
Idaho  Falls,  ID  83401,  or  telephone 
(208) 524-7559. 

DATES  AND  TIMES:  The  next  meeting  will 
be  held  February  21-22,  2000  at  the  Best 
Western  Burley  Inn,  address  in  Burley, 
Idaho.  An  executive  session  of  the  RAC 
will  begin  at  1  p.m.,  and  the  full  RAC 
meeting  will  begin  at  2  p.m.  The 
meeting  will  conclude  no  later  than  3 
p.m.  the  following  day.  Public 
comments,  if  any,  will  be  scheduled 
from  2:00  to  2:30  p.m.  on  February  21, 
2001. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Resource  Advisory 


Council  is  to  advise  the  Secretary  of  the 
Interior,  through  the  BLM,  on  a  variety 
of  planning  and  management  issues 
associated  with  the  management  of  the 
of  the  public  lands. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Howell,  Upper  Snake  River 
District,  1405  Hollipark  Dr.,  Idaho  Falls, 
ID  83401,  (208)  524-7559. 

Dated:  January  19,  2001. 
Joe  Kraayenbrink, 

Idaho  Falls  Field  Manager. 

(FR  Doc.  01-3280  Filed  2-7-01;  8:45  am] 

BILLING  CODE  4310-OG-^ 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-930-1430-ET;  N-62297] 

Cancellation  of  Proposed  Withdrawal; 
Nevada 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice.  >^ 

SUMMARY:  The  Bureau  of  Land 
Management  has  canceled  its 
withdrawal  application  to  protect 
resource  values  and  open  space  in 
southern  Washoe  County. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  J.  Samuelson,  BLM  Nevada  State 
Office,  P.O.  Box  12000,  Reno,  Nevada 
89520,  775-861-6532. 

SUPPLEMENTARY  INFORMATION:  A  Notice 
of  Proposed  Withdrawal  was  published 
as  FR  Doc.  98-18016  in  the  Federal 
Register,  63  FR  36937-36940,  July  8, 
1998,  for  the  Bureau  of  Land 
Management  to  withdraw  15,757.14 
acres  of  reserved  Federal  minerals  from 
mining  and  166,906.28  acres  of  public 
land  from  surface  entry  and  mining,  buj 
not  from  sales,  exchanges,  recreation 
and  public  purposes,  or  mineral  leasing 
to  protect  resource  values  and  open 
space  in  the  southern  Washoe  County 
urban,  suburban,  and  rural  residential 
areas.  This  proposed  withdrawal  has 
been  superseded  by  a  subsequent 
proposed. 

The  segregative  effect  for  the  lands 
described  in  the  notice  terminated  in 
accordance  with  said  notice  on  July  7, 
2000,  subject  to  valid  existing  rights,  the 
provisions  of  existing  withdrawals, 
other  segregations  of  record,  and  the 
requirements  of  applicable  law. 

Dated:  February  1,  2001. 
Jim  Stobaugh, 
Lands  Team  Lead. 
[FR  Doc.  01-3241  Filed  2-7-01;  8:45  am) 

BILLING  COOE  4310-HC-P 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 


I  Notice  is  hereby  given  that  an  agreed 
order  amending  the  consent  decree  in 
United  States  v.  A&-D  Recycling,  Inc.,  et 
al,  Civil  Action  No.  l:CV-99-1332 
(M.D.  Pa.)  was  lodged  with  the  court  on 
January  22,  2001. 

I  The  original  consent  decree  resolves 
claims  of  the  United  States  against  120 
defendants  imder  sections  106  and  107 
of  the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act,  as  amended  ( "CERCLA" ),  42 
U.S.C.  9606  and  9607,  for  response  costs 
and  actions  at  the  Jack's  Creek 
Superfund  Site  in  Mifflin  Coimty,  PA. 
The  proposed  amendment  reduces  the 
amount  one  de  minimis  party.  United 
Holdings  Co.,  Inc.,  is  required  to  pay 
from  $58,526.44  to  $33,600.  This 
reduction  is  made  based  on  a  mutual 
mistake  of  fact  in  the  original  decree  as 
to  the  amoimt  of  material  United  sent  to 
the  site. 

I  The  Department  of  Justice  wrill 
;  eceive,  for  a  period  of  thirty  (30)  days 

rom  the  date  of  this  publication, 
comments  relating  to  the  proposed 
amendment.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resovuces  Division,  Department 
of  Justice,  Washington,  D.C.  20530,  and 
should  refer  to  United  States  v.  AS-D 
Recycling,  Inc.,  et  al..  Civil  Action  No. 
l:CV-99-1332  (M.D.  Pa.),  DOJ  Ref.  #90- 

1-2-911. 


The  proposed  amendment  may  be 
examined  and  copied  at  the  Office  of  the 
United  States  Attorney,  Room  1162, 
Federal  Building,  228  Walnut  Street, 
Harrisbiug,  PA  17108;  or  at  the  Region 
in  Office  of  the  Environmental 
Protection  Agency,  c/o  Daniel  Isales, 
Assistant  Regional  Coimsel,  1650  Arch 
Street,  Philadelphia,  PA  19103.  A  copy 
of  the  proposed  amendment  may  be 
obtained  by  mail  from  the  Consent 
Decree  Library,  P.O.  Box  No.  7611, 
Washington,  DC  20044.  In  requesting  a 
copy,  please  refer  to  the  referenced  case 
and  enclose  a  check  in  the  amount  of 
S2.75  (25  cents  per  page  reproduction 
costs),  payable  to  the  Consent  Decree 
Library.  Exhibits  to  the  amendment  may 
be  obtained  for  an  additional  fee. 

Bruce  Gellier, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  01-3276  Filed  2-7-01;  8:45  am] 

BILLmO  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

In  accordance  with  28  CFR  section 
50.7  and  section  122  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  ("CERCLA"),  42  U.S.C.  9622,  notice 
is  hereby  given  that  on  January  26,  2001, 
a  proposed  consent  decree  in  United 
States  V.  Alcoa,  Inc.,  Civil  Action  No. 
Ol-CV-0131,  was  lodged  with  the 
United  States  District  Court  for  the 
Northern  District  of  New  York. 

In  this  action  the  United  States  sought 
costs  for  response  activities  in 
connection  with  the  aluminum  product 
manufactiuing  facility  owrned  by  Alcoa, 
Inc.  in  Massena,  New  York.  The 
Complaint  alleges  that  the  defendant  is 
Uable  imder  section  107(a),  42  U.S.C. 
9607(a),  of  CERCLA.  Pursuant  to  die 
decree,  defendant  will  pay  to  the  United 
States  past  unreimbiused  response  costs 
in  an  amount  totaling  at  least 
$695,117.26,  plus  interest. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Enviromnent  and  Natm^  Resoiuces 
Division,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611,  and  should  refer  to  United 
States  V.  Alcoa,  Inc.,  Civil  Action  No. 
Ol-CV-0131,  D.J.  Ref.  90-11-3-07173. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Northern  District  of 
New  York,  James  T.  Foley  Federal 
Building,  445  Broadway,  Albany,  New 
York,  12207  and  at  U.S.  EPA,  (Region  U) 
290  Broadway,  17th  Floor  New  YorkT 
New  York  10007-1866.  A  copy  of  the 
proposed  consent  decree  may  also  be 
obtained  by  mail  from  the  Consent 
Decree  Library,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611.  In  requesting  a  copy, 
please  enclose  a  check  in  the  amount  of 
$5.00  (25  cents  per  page  reproduction 
cost)  payable  to  the  Consent  Decree 
Library. 

Bruce  S.  Gellier, 

Chief,  Environmental  Enforcement  Section, 
Environment  ancj  Natural  Resources  Division. 
[FR  Doc.  01-3273  Filed  2-7-01;  8:45  am] 
BILUNG  COOE  4410-15-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

Notice  is  hereby  given  that  on  January 
30,  2001,  a  proposed  Consent  Decree 
("Decree")  in  United  States  v.  Avco 
Corporation,  Civil  No.  4:CZ01-0198, 
was  lodged  with  the  United  States 
District  Court  for  the  Middle  District  of 
Pennsylvania.  The  United  States  filed 
this  action  pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  for  recovery  of  costs  incurred  by  the 
United  States  in  responding  to  releases 
of  hazardous  substances  at  the  Avco 
Lycoming  Site  in  Williamsport, 
Pennsylvania. 

Pursuant  to  the  proposed  Consent 
Decree,  Avco  Corporation  will  pay 
$461,500,  in  reimbursement  of  past 
costs,  and  agrees  to  pay  future  response 
costs  of  the  United  States,  other  than 
oversight  costs. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Decree.  Comments  should 
be  addressed  to  the  Assistant  Attorney 
General  of  the  environment  and  Natural 
Resources  Division,  Department  of 
Justice,  Washington,  DC  20530,  and 
should  refer  to.  United  States  v.  Avco 
Corporation,  D.J.  Ref.  #90-11-3-06903. 

The  Decree  may  be  examined  at  the 
office  of  the  U.S.  Attorney,  Federal 
Building,  228  Walnut  Street,  Harrisburg, 
Pennsylvania;  at  U.S.  EPA  Region  3, 
Office  of  Regional  Counsel,  1650  Arch 
Street,  Philadelphia,  PA.  A  copy  of  the 
Decree  may  be  obtained  by  mail  from 
the  Consent  Decree  Library,  U.S. 
Department  of  Justice,  P.O.  Box  7611, 
Washington,  DC  20044.  In  requesting  a 
copy,  please  enclose  a  check  in  the 
amoimt  of  $44.75  for  the  Decree  (25 
cents  per  page  reproduction  cost) 
payable  to  the  Consent  Decree  Library. 

Walker  B.  Smitli, 

Deputy  Chief,  Environmental  Enforcement 

Section,  Environment  and  Natural  Resources 

Division. 

[FR  Doc.  01-3275  Filed  2-7-01:  8:45  am] 

BILLING  COOE  4410-1»-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Clean  Air  Act  RCRA, 
CERCLA,  and  EPCRA 

Under  28  CFR  50.7,  notice  is  hereby 
given  that  on  January  18,  2001,  a 
Consent  Decree  in  United  States  v.  BP 
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Exploration  Br  Co.,  et  al.,  Civil  Action 
No.  2:96  CV  095.  was  lodged  with  the 
United  States  District  Court  for  the 
Northern  District  of  Indiana.  Hammond 
Division. 

In  the  Second  Amended  Complaint 
the  United  States  sought  civil  penalties 
and  injimctive  relief  against  BP 
Exploration  &  Co..  Amoco  Oil  Company, 
and  Atlantic  Richfield  Company 
(hereinafter,  "BP").  pursuant  to  Section 
113(b)  of  the  Clean  Air  Act  ("CAA").  42 
U.S.C.  7413(b)  (1983),  amended  by.  42 
U.S.C.  §7413(b)  (Supp.  1991).  the 
Resource  Conservation  and  Recovery 
Act.  ("RCRA"),  42  U.S.C.  6901  et  seq.; 
the  Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act  ("CERCLA").  42  U.S.C.  9603(a)  and 
the  Emergency  Planning  and 
Community  Right  to  Know  Act 
("EPCRA").  42  U.S.C.  11004(a)  for 
alleged  violations  at  BP's  eight  refineries 
located  in  Whiting,  Indiana;  Toledo. 
Ohio;  Mandan.  North  Dakota;  Salt  Lake 
aty,  Utah;  Texas  City.  Texas;  Yorktown, 
Virginia;  Cherry  Point,  Washington;  and 
Carson,  California. 

Under  the  settlement,  BP  will 
implement  innovative  pollution  control 
technologies  to  greatly  reduce  emissions 
of  nitrogen  oxides  ("NOx")  and  sulfur 
dioxide  ("SOz")  from  refinery  process 
units  and  adopt  focility-wide  enhanced 
monitoring  and  fugitive  emission 
control  programs.  In  addition,  BP  will 
pay  a  civil  penalty  of  $10  million.  The 
States  of  Indiana,  Ohio,  Utah,  and  the 
Northwest  Air  Pollution  Authority,  will 
join  in  this  settlement  as  signatories  to 
the  Consent  Decree. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Consent  Decree. 
Conunents  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natiual  Resources 
Division,  P.O.  Box  7611.  U.S. 
Department  of  Justice.  Washington,  DC 
20044-7611,  and  should  refer  to  United 
States  V.  BP  Exploration  &■  Co.,  et  al., 
D.J.  Ref.  90-5-2-1-07109. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney.  1001  Main  Street.  Suite  A, 
Dyer,  Indiana  46311  and  at  U.S.  EPA 
Region  5,  77  West  Jackson  Blvd., 
Chicago,  Illinois  60604.  A  copy  of  the 
Consent  Decree  may  also  be  obtained  by 
mail  from  the  Consent  Decree  Library, 
P.O.  Box  7611,  U.S.  Department  of 
Justice.  Washington,  DC  20044-7611.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amoimt  of  $41.00  (25  cents 


per  page  reproduction  cost)  payable  to 
the  Consent  Decree  Library. 

Walker  Smith, 

Principal  Deputy  Chief,  Environmental 
Enforcement  Section,  Environment  and 
Natural  Resources  Division. 
[FR  Doc.  01-3270  Filed  2-07-01;  8:45  am] 
nUMG  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Comprehensive 
Envlronmentai  Response, 
Compensation,  and  Liability  Act 
(CERCLA) 

'  Notice  is  hereby  given  that  on  January 
18,  2001  a  proposed  Consent  Decree 
( "Decree" )  in  United  States  and  State 
of  Colorado  v.  Burlington  Northern 
Railroad  Co.,  Qvil  Action  No.  86-Z-369 
was  lodged  with  the  United  States 
District  Court  for  the  District  of 
Colorado.  The  United  States  filed  this 
action  pursuant  to  sections  107(a)(2)  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA).  42  U.S.C.  9607(a)(2).  to 
recover  past  response  costs  incurred  by 
the  United  States  Environmental 
Protection  Agency  ( "EPA" )  in 
conducting  response  actions  taken  at  or 
in  connection  with  the  release  or 
threatened  release  of  hazardous 
substances  at  or  from  the  Broderick 
Wood  Products  Superfund  Site  located 
at  5800  Galapago  Street  in  Adams 
Coimty.  Colorado.  The  Decree  provides 
for  the  reimbursement  to  EPA  of 
$6,800,000.00  plus  accrued  interest 
fium  June  1,  2000  bom  Burlington 
Northern  Railroad  Company. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General,  Enviroimient  and  Natural 
Resources  Division,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611,  and  should  refer  to  United 
States  and  State  of  Colorado  v. 
Burlington  Northern  Railroad  Co.,  D.J. 
Ref.  90-7-1-254. 

The  Decree  may  be  examined  at  the 
offices  of  the  U.S.  EPA  Region  Vm.  999 
18th  Street.  Suite  500  South  Tower, 
Denver,  Colorado  and  at  the  Office  of 
the  United  States  Attorney,  District  of 
Colorado  1961  Stout  Street,  11th  Floor, 
Denver,  CO  80294.  A  copy  of  the 
proposed  consent  decree  may  also  be 
obtained  by  mail  from  the  Consent 
Decree  Library,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611  either  with  or  without  the 
multiple  signatiue  pages  and 


attachments.  In  requesting  a  copy  of  the 
proposed  consent  decree,  please  enclose 
a  check  payable  to  the  Consent  Decree 
Library  for  $5.25  for  a  complete  copy  of 
the  decree  (25  cents  per  page 
reproduction  cost). 

Robert  D.  Brook, 

Assistant  Chief,  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 

(FR  Doc.  01-3271  Filed  2-7-01;  8:45  am] 

BILLINO  COOe  4410-1$-M 


DEPARTMENT  OF  JUSTICE 

Extension  of  Time  for  Comments 
Relating  to  the  Lodging  of  a  Consent 
Decree  Under  tlie  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

Notice  is  hereby  given  that  the  public 
comment  period  on  a  proposed  Consent 
Decree  in  United  States  and  State  of 
Colorado  v.  Robert  Friedland,  Civil  No. 
96  N  1213  p.  Colo.),  has  been  extended 
at  the  request  of  a  member  of  the  public. 
The  Department  of  Justice  will  continue 
to  accept  comments  until  February  20, 
2001 .  The  Consent  Decree  was  lodged 
on  December  22,  2000  with  the  United 
States  District  Court  for  the  District  of 
Colorado.  Notice  of  the  public  comment 
period  was  previously  published  at  65 
FR  83084  pecember'29,  2000). 

Conunents  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environmental  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  DC  20530,  and  should  refer 
to.  United  States  and  State  of  Colorado 
V.  Robert  Friedland,  Civil  No.  96  N 
1213,  and  D.J.  Ref.  #90-1 1-3-11 3 3B. 

The  Decree  may  be  examined  at  the 
office  of  the  U.S.  Department  of  Justice, 
Environmental  Enforcement  Section, 
999  18th  Street,  Suite  945,  North  Tower, 
Denver.  Colorado;  at  U.S.  EPA  Region  8, 
Office  of  Regional  Counsel,  999  18th 
Street,  Suite  300.  South  Tower.  Denver. 
Colorado.  A  copy  of  the  Decree  may  be 
obtained  by  mail  from  the  Consent 
Decree  Library.  U.S.  E>epartment  of 
Justice.  P.O.  Box  7611,  Washington,  DC 
20044.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amount  of  $5.50 
for  the  Decree  (25  cents  per  page 
reproduction  cost)  payable  to  the 
Consent  Decree  Library. 

Robert  Brook, 

Assistant  Section  Chief,  Environmental 
Enforcement  Section,  Environment  and 
Natural  Resources  Division. 

[FR  Doc.  01-3272  Filed  2-7-01;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 


II 


Notice  is  hereby  given  that  the  United 
jStates.  on  behalf  of  the  United  States 
Bankruptcy  Court  for  the  Western 
District  of  Pennsylvania,  in  In  re  H.K. 
Porter  Company,  Inc.,  Bankruptcy 
Action  No.  91-468-WWB  (PGH),  on 
January  16,  2001.  This  Settlement 
Agreement  resolves  the  claims  of  the 
United  States  against  H.K.  Porter 
Company,  Inc.  ("H.K.  Porter"),  pursuant 
to  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  ("CERCLA").  42  U.S.C.  9601,  et. 
seq..  The  Settlement  Agreement 
concerns  H.K.  Porter's  ownership  and 
operation  of  the  Southern  Asbestos  site 
located  at  426  Salem  Road, 
Bennettsville.  Marlboro  Coimty.  South 
Carolina  (the  "Site"). 

The  Settlement  Agreement  provides 
that  pursuant  to  the  Fourth  Amended 
Creditors  Committee  Plan  of 
Reorganization.  H.K.  Porter  will  pay 
$215,071  as  a  Class  VII  unsecured  claim 
to  the  United  States  in  reimbursement  of 
response  costs  incurred  by  the  United 
States  at  the  Site.  The  Settlement 
Agreement  further  provides  that  the 
United  States  covenants  not  to  bring  a 
civil  action  or  take  administrative  action 
against  H.K.  Porter  pursuant  to 
CERCLA,  42  U.S.C.  9606  and  9607.  or 
the  Resource  Conservation  and 
Recovery  Act.  42  U.S.C.  6973,  relating  to 
the  Site. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resoiwces  Division,  Department 
of  Justice,  Washington,  D.C.  20530.  and 
should  refer  to  In  re  H.K.  Porter 
Company,  Inc.  DOJ  #90-11-3-07062. 

The  proposed  Consent  Decree  may  be 
examined  at  the  United  States  Trustees 
Office.  Western  District  of  Pennsylvania. 
1000  Liberty  Avenue,  Room  319, 
Pittsburgh,  PA  15222.  A  copy  of  the 
proposed  Consent  Decree  may  be 
obtained  by  mail  from  the  Department 
of  Justice  consent  Decree  Library,  P.O. 
Box  7611,  Washington,  DC  20044.  In 
requesting  a  copy,  please  refer  to  the 
reference  number  given  above  and 
enclose  a  check  in  the  amount  of  $1.50 


(25  cents  per  page  reproduction  costs); 
payable  to  the  Consent  Decree  Library. 

Ellen  M.  Mahan, 

Assistant  Section  Chief,  Environmental 
Enforcement  Section,  Environment  and 
Natural  Resources  Division. 
[FR  Doc.  01-3269  Filed  2-7-01;  8:45  am] 

BtLUNG  CODE  4410-15-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7.  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Nassau  Metals  Corp.,  et 
al.,  C.A.  No.  3:96-CV-562  (M.D.  Pa.), 
was  lodged  on  December  20,  2000,  with 
the  United  States  District  Comi  for  the 
Middle  District  of  Pennsylvania.  The 
consent  decree  resolves  the  United 
States'  claims  against  the  Estate  of 
Joseph  Brenner  and  the  personal 
representative  of  the  Estate  with  respect 
to  past  costs,  pm-suant  to  Section  107  of 
the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act,  42  U.S.C.  9607,  in  connection  with 
the  cleanup  of  the  C&D  Recycling,  Inc., 
Site,  located  in  Luzerne  Coimty, 
Peimsylvania.  Under  the  consent 
decree,  the  personal  representative  of 
the  Estate,  based  upon  an  ability-to-pay 
settlement,  will  pay  the  United  States 
$77,000  in  reimbursement  of  past 
response  costs  within  forty-five  days 
after  entry  of  the  consent  decree  by  the 
Court.  The  personal  representative  of 
the  Estate  has  also  agreed  to  sell  the  Site 
property,  in  cooperation  with  a  co- 
owner  of  the  property,  and  to  pay  the 
United  States  the  proceeds  from  said 
sale  as  provided  under  the  terms  of  the 
consent  decree. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice.  Washington.  D.C.  20530,  and 
should  refer  to  United  States  v.  Nassau 
Metals  Corp.,  et  al.,  DOJ  Reference  No. 
90-11-3-1057-A. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Suite  309,  Federal 
Building,  Washington  and  Linden 
Streets,  Scanton,  Pennsylvania  18501; 
and  the  Region  ni  Office  of  the 
Environmental  Protection  Agency.  1650 
Arch  Street.  Philadelphia.  Pennsylvania 


19103-2029.  A  copy  ofThe  proposed 
decree  may  be  obtained  by  mail  fit)m 
the  Department  of  Justice  Consent 
Decree  Library.  P.O.  Box  7611. 
Washington.  DC  20044.  In  requesting  a 
copy,  please  refer  to  the  referenced  case 
and  enclose  a  check  in  the  amount  of 
$8.00  (.25  cents  per  page  production 
costs),  payable  to  the  Consent  Decree 
Library. 

Robert  0.  Brook, 

Assistant  Section  Chief,  Environmental 
Enforcement  Section.  Environment  and 
Natural  Resources  Division. 

[FR  Doc.  01-3268  Filed  2-7-01;  8:45  am] 
BaXlNG  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Clean  Air  Act 

Notice  is  hereby  given  that  on  January 
19.  2001  a  proposed  Consent  Decree 
("Decree")  in  United  States  and  State  of 
Colorado  v.  William  Field  Senrices  Co. 
et  al..  Civil  Action  No.  Ol-S-0113  was 
lodged  with  the  United  States  District 
Court  for  the  District  of  Colorado.  The 
United  States  filed  this  action  pursuant 
to  section  113(b)  of  the  Clean  Air  Act 
(the  "Act").  42  U.S.C.  7413(b).  for 
noncompliance  with  Section  165  of  the 
Act,  42  U.S.C.  7475  pertaining  to 
increased  emissions  of  volatile  organic 
compounds  from  major  modifications  at 
the  settling  defendant's  so-called 
Ignacio  Plant,  a  natural  gas  processing 
facility  situated  within  the  exterior 
boundaries  of  the  Southern  Ute  Indian 
Reservation  near  Durango,  Colorado. 

Under  the  terms  of  the  Decree 
Williams  Field  Services  Company  and 
Williams  Gas  Processing  Company.  Inc., 
will  pay  the  United  States  a  civil 
penalty  in  the  amount  of  $850,000,  and 
meet  emission  standards  and  other 
terms  and  conditions  set  forth  in  the 
Decree  regarding  emissions  of  volatile 
organic  compounds  until  such  time  that 
a  PSD  permit  has  been  issued  to  the 
companies  by  EPA  or  other  duly 
authorized  State  or  Tribal  agency  or 
commission  to  which  EPA  has  delegated 
PSD  permitting  authority. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Decree.  Comments  should 
be  addressed  to  the  Assistant  Attorney 
General,  Envfronment  and  Natural 
Resources  Division,  P.O.  Box  7611.  U.S. 
Department  of  Justice,  Washington.  DC 
20044-7611,  and  should  refer  to  United 
States  V.  Williams  Field  Services  Co.,  et 
al.,  D.J.  Ref.  90-5-2-1-06938. 

The  Decree  may  be  examined  at  the 
offices  of  the  U.S.  EPA  Region  Vm,  999 
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18th  Street.  SuiteSOO  South  Tower, 
Denver,  Colorado.  A  copy  of  the  Decree 
may  also  be  obtained  by  mail  from  the 
Consent  Decree  Library.  P.O.  Box  7611, 
U.S.  Department  of  Justice.  Washington. 
DC  20044-7611  either  with  or  without 
the  multiple  signatxu^  pages  and 
attachments.  In  requesting  a  copy  of  the 
Decree,  please  enclose  a  check  payable 
to  the  Consent  Decree  Library  for  $6.75 
for  a  complete  copy  of  the  decree  (25 
cents  per  page  reproduction  cost). 

Walker  B.  Smith, 

Deputy  Chief,  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 

(FR  Doc.  01-3274  Filed  2-7-01;  8:45  am] 

BtLLINQ  CODE  4410-1$-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  0MB  Review; 
Comment  Request 

January  30.  2001. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 


information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13. 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR.  with  applicable 
supporting  dociunentation.  may  be 
obtained  by  calling  the  Department  of 
Labor.  To  obtain  documentation  contact 
Darrin  King  at  (202)  693-4129  or  E-Mail 
King-Darrin@dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  ESA,  Office 
of  Management  and  Budget.  Room 
10235.  Washington.  DC  20503  ((202) 
395-7316).  within  30  days  from  the  date 
of  this  pubUcation  in  the  Federal 
Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 


proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Type  of  Review:  Extension  of  a 
currently  approved  collection 

Agency:  Employment  Standards 
Administration  (ESA) 

Title:  Applications  to  Employ  Special 
Industrial  Homeworkers  and  Workers 
with  Disabilities 

OAffl  Number:  1215-0005 

Affected  Public:  Business  or  other  for- 
profit;  Individuals  or  households;  Not- 
for-profit  institution;  Farms;  and  State, 
Local,  or  Tribal  Government 

Frequency:  Annually  and  Biennially 


Form 

Respondents 

Responses 

Average  time 
per  response 

Burden  hours 

WH-2  

50 
4.500 
4.500 

50 

4.500 

12.000 

30 
45 
45 

25 
3.375 
9.000 

WH-226* „ 

WH-226A*  

Total 

4.550 

16.550 

12.400 

'Same  iBspondents. 


Total  Annualized  Capital/Startup 
Costs:  $0. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $1,684. 

Description:  This  information 
collection  is  necessary  to  determine 
whether  respondents  will  be  authorized 
to  pay  sub-minimum  wages  to 
handicapped  individuals  and  employ 
homeworkers  in  the  restricted  industries 
under  the  provisions  of  sections  11(d) 
and  14(c)  of  the  Fair  Labor  Standards 
Act. 

Type  of  Review:  Extension  of  a 
CTirrently  approved  collection. 

Agency:  Employment  Standards 
Administration  (ESA). 

Title:  Notice  of  Issuance  of  Insurance 
PoUcy. 

OMB  Number:  1215-0059. 

Affected  Public:  Business  or  other  for- 
profit  and  State.  Local,  or  Tribal 
Government. 

Fregue/icy:  Annually. 

Number  of  Respondents:  60. 

Number  of  Annual  Responses:  4.000. 


Estimated  Time  Per  Response:  10 
minutes. 

Total  Burden  Hours:  667. 

Total  Aimualized  Capital/Startup 
Costs:  SO. 

Total  Aimual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $1,680. 

Description:  The  CM-921  provides 
insurance  carriers  with  the  means  to 
supply  the  Department  of  Labor  with 
information  showing  that  a  responsible 
coal  mine  operator  is  insured  against  its 
Federal  Black  Lung  compensation 
liability  piu^uant  to  the  requirements 
estabUshed  in  the  Federal  Black  Limg 
Benefits  Act.  The  CM-921  is  authorized 
by  20  CFR  ch.  VI,  Subpart  C,  726.208- 
213. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Agency:  Emplojrment  Standards 
Administration  (ESA). 

Title:  Request  for  Employment 
Information. 

OKW  Number:  1215-0105. 

Affected  Public:  Business  or  other 
for-profit 


Frequency:  On  occasion. 

Number  of  Respondents:  500. 

Number  of  Annual  Responses:  500. 

Estimated  Time  Per  Response:  15 
minutes. 

Total  Burden  Hours:  125. 

Total  Annualized  Capital/Startup 
Costs:  40. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $185. 

Descript/on;  This  information 
collection  is  used  to  collect  information 
about  a  claimant's  employment.  It  is 
necessary  to  determine  continued 
eligibility  for  compensation  payments 
under  the  Federal  Employees' 
Compensation  Act  (FECA). 

Ira  L.  Mills, 

Departmental  Clearance  Officer. 

(FR  Doc.  01-3285  Filed  2-7-01;  8:45  am] 

BNJJNG  CODE  4S10-Z7-4I 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligibility  To  Apply  for  Worlter 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974.  as  amended,  the 
Department  of  Labor  herein  presents 
sununaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
diuing  the  period  of  January.  2001. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  niunber  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated. 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  important  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-38,360;  Georgia  Pacific  Corp, 

Structural  Panel  Div.—OSB. 

Baileyville,  ME 
rA-W-38,258;  U.S.  Label  Artistic, 

Clinton,  NC 
rA-W-38,340;  New  Monarch  Machine 

tool,  Inc.,  Cortland,  NY 
TA-W-38,293  Dresser-Rand,  Painted 

Post,  NY 
In  the  following  cases,  the 
nvestigation  revealed  that  the  criteria 
or  eligibility  have  not  been  met  for  the 
reasons  specified. 
TA-W-38,458;  Country  Roads, 

Greenville,  MI 
JA-W-38,369;  Dun  &■  Bradstreet.  Global 

Technology  Organization  (GTO), 

Parsippany,  NJ 
TA-W-38,309:  Virogenetics  Corp.,  Troy, 

NY 
TA-W-38,328:  Initial  Security,  Inc., 

Portland,  OR 


TA-W-38,405;  Cabot  Performance 

Materials,  Boyertown,  PA 
TA-W-38,177;  Potlatch  Corp..  Lewiston, 

ID 
TA-W-38,291 ;  Hager  Companies, 

Montgomery  Central  Distribution 

Center,  Montgomery,  AL 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
imder  Section  222  of  the  Trade  Act  of 
1974. 
TA-W-38,376;  Galey  6r  lord  Industries. 

Inc.,  Shannon.  GA 
TA-W-38,365;  Agrilink  Foods,  Inc., 

Alamo,  TX 
TA-W-38,349;  21st  Century  Companies, 

Inc.,  Dearborn  Brass,  Tyler,  TX 
TA-W-38,202;  Creighton,  Inc., 

Reidsville,  NC 
TA-W-38,243:  Color-Tex  International, 

North  Carolina  Finishing  Div., 

Salisbury,  NC 
TA-W-38.135;  Archer  Daniels  Midland 

Co.,  Oilseed  Processing  &■  Terminal 

Receiving,  Downtown  Elevators, 

Helena,  AR 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 
TA-W-38,507;  Dresser-Wayne  Division 

(Halliburton),  Salisbury,  MD 
The  investigation  revealed  that 
criteria  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  dining  the 
relevant  period  as  required  for 
certification. 

Affirmative  Determinations  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  and  location  of  each 
determination  references  the  impact 
date  for  all  workers  of  such 
determination. 
TA-W-38.345;  General  Time  Corp., 

Athens,  GA:  November  13,  1999. 
TA-W-38,384;  Thompson  Steel  Co., 

Inc..  Baltimore,  MD;  November  22, 

1999. 
TA-W-38, 356;  Johnson  Controls,  Inc., 

Controls  Group — Poteau  Facility, 

Poteau,  Facility,  Poteau,  OK: 

November  9,  1999. 
TA-W-38.327;  Irving  Forest  Products, 

Pinkham  Sawmill,  Ashland,  ME: 

November  7.  1999.  » 

TA-W-38.308;  Advanced  Cast  Products, 

Meadville,  PA:  October  25,  1999. 
TA-W-38,175;Cai 
TAc  Manufacturing,  Inc.,  Billingham. 

WA:  September  18,  1999. 
TA-W-38,404;  Lending  Textile  Co.. 

Mon  tgomery,  PA :  November  1 7, 

1999. 
TA-W-38,398;  G.  F.  Wright  Steel  &■  Wire 

Co.,  Worcester,  MA:  August  4,  2000. 
TA-W-38,265;  HI-Line  Storage  Systems. 

Perkasie,  PA:  October  13,  1999. 


TA-W-38,331;  Babyfair,  Inc.,  Babyfair, 

Inc.,  Brooklyn,  NY:  November  6, 

1999. 
TA-W-38,208:  Parana  Supplies  Corp. 

Including  Leased  Workers  of 

RMPersonnel,  El  Paso,  TX:  October 

9.  1999. 
TA-W-38.284;  NRB  Industries,  Inc., 

Radford  Plant.  Radford.  VA: 

September  4,  2000. 
TA-W-38.448;  Fruit  of  The  Loom 

Arkansas,  Osceola,  AR:  November 

27,  1999. 
TA-W-38.322  &  A;  Goldendale 

Aluminum,  Inc.,  Goldendale,  WA  &■ 

Inc.,  Northwest  Aluminum,  The 

Dalles,  OR:  November  3.  1999. 
TA-W-38.269;  Hamilton  Beach/Proctor 

Silex,  Inc.,  Mount  Airy.  NC: 

December  12,  2000. 
TA-W-38.375;  CHF  Industries.  Inc.. 

Kaufman.  TX:  November  16,  1999. 
TA-W-38, 160;  Baxter  Healthcare  Corp., 

Skokie,  IL:  November  16.  1999. 
TA-W-38,381 ;  Karmazin  Products 

Corp.,  Wyandotte,  MI:  November 

17,  1999. 
TA-W-38.304;  USR  Optonix,  Inc.,  Toner 

Division,  Hackettstown,  NJ:  October 

24,  1999. 
TA-W-38,194;  Covington  Industries, 

Opp,  AL;  April  25,  2000. 
TA-W-38.160;  Jomac-Wells  Lamont 

Industry,  Brunswick.  MO: 

September  20.  1999. 
TA-W-38.414:  Villazon  and  Co..  Inc.. 

TAmpa,  FL:  December  4,  1999 
TA-W-38.316;  Bryant  Grinder  Corp., 

Springfield.  VT:  November  1.  1999. 
Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (PL.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
250(a),  Subchapter  D,  Chapter  2,  Title  0, 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  January 
2001. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  from  employment 
and  either — 

(2)  That  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely. 
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(3)  That  imports  from  Mexico  or 
Canada  of  article  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increases  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(4)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Determinations  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  from 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  separations. 
There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
diuing  he  relevant  period. 
NAFTA-TAA-04301 ;  Holtrachem 

Manufacturing  LLC,  Riegelwood, 

NC 
NAFTA-TAA-04277;  NRB  Industries, 

Inc.,  Radford  Plant,  Radford,  VA 
NAFTA-TAA-04268;  Utica  Cutlery  Co., 

Utica,  NY 
NAFTA-TAA-04313;  Agrilink  Foods. 

Alamo.  TX 
NAFTA-TAA-04143:  Kezar  Falls 

Woolen  Co.,  A  Division  of  Robinson 

Manufacturing  Co.,  Parsonsfield, 

ME 
NAFTA-TAA-04234;  Parana  Supplies 

Corp.,  EI  Paso,  TX 
NAFTA-TAA-04319:  Georgia  Pacific 

Corp.,  Structural  Pannel  Division — 

OSB,  Baileyville,  ME 
NAFTA-TAA-04156:  Archer  Daniels 

Midland  Co.,  Oilseed  Processing  &■ 

Terminal  Receiving,  Helena,  AR 
NAFTA-TAA-04209;  Creighton.  Inc., 

Heidsville,  NC 
NAFTA-TAA-04219:  Color-Tex 

International,  North  Carolina 

Finishing  Div.,  Salisbury.  NC 
The  investigation  revealed  that  the 
criteria  for  eligibility  have  not  been  met 
for  the  reasons  specified. 
NAFTA-TAA-041 76:  Potlatch  Lumber 

Corp.,  Lewiston,  ID 
NAFTA-TAA-04373;  Country  Roads. 

Inc.,  Greenville,  MI 
NAFTA-TAA-04360:  Phelps  Trucking, 

Inc.,  Hood  River,  OR 
The  investigation  revealed  that 
workers  of  the  subject  firm  did  not 
produce  an  article  within  the  meaning 
of  Section  250(a)  of  the  Trade  Act,  as 
amended: 
NAFTA-TAA-04303;  21st  Century 

Companies.  Inc..  Dearborn  Brass. 

Tyler.  TX 


The  investigation  revealed  that 
criteria  (2)  has  not  been  met.  Sales  or 
production,  or  both,  of  such  firm  or 
subdivision  did  not  decrease  during  the 
relevant  period. 

Affirmative  Determinations  NAFTA- 
TAA 

NAFTA-TAA-041 73;  Caitac 

Manufacturing,  Inc..  Bellingham. 
WA:  September  25.  1999. 

NAFTA-TAA-04369:  Sola  Poly  Miami, 
A  Division  of  Sola  Optical  USA, 
Miami,  FL:]une  2,  1999. 

NAFTA-TAA-04240;  Ingersoll-Rand 
Co.,  Schlage  Lock,  Residential 
Security  and  Safety  Div.,  San  Jose, 
CA:  October  11,  1999. 

NAFTA-TAA-044 1 6;  Fruit  of  The  Loom 
Arkansas.  Osceola.  AR:  December 
29.  1999. 

NAFTA-TAA-04270:  Elmer's  Products, 
Inc..  Bainbridge.  NY:  October  12, 
1999. 

NAFTA-TAA-04284;  USR  Optonix. 
Inc..  Toner  Div..  Hackettstown,  NJ: 
October  24.  1999. 

NAFTA-TAA-04399:  Tyco  Electronics. 
Irvine.  CA:  December  11,  1999. 

NAFTA-TAA-04314:  Lexmark 
International,  Lexington,  KY: 
November  17,  1999. 

NAFTA-TAA-4292:  Irving  Forest 
Products,  Inc..  Pinkham  Sawmill. 
Ashland,  ME:  November  7,  1999. 

NAFTA-TAA-04351:  G.F.  Wright  Steel 
and  Wire  Co.,  Worcester,  MA: 
August  4,  2000. 

NAFTA-TAA-04320;  Lending  Textile 
Co.,  Montgomery,  PA:  November  17. 
1999. 

I  hereby  certify  that  the  aforementioned 
determinations  were  issued  during  the  month 
of  January,  2001.  Copies  of  these 
determinations  are  available  for  inspection  in 
Room  C-5311,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington,  DC 
20210  during  normal  business  hours  or  will 
be  mailed  to  persons  who  write  to  the  above 
address. 

Dated:  January  22,  2001. 
Edward  A.  Tomchick, 

Director,  Division  of  Trade  Adjustment 

Assistance. 

|FR  Doc.  01-3287  Filed  2-7-01;  8:45  amj 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-38.083,  TA-W-38,083A] 

Allegheny  Ludlum  Corporation; 
Washington  and  Houston,  PA; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Wortcer 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273}  the 
Department  of  Labor  issued  a  Notice  of 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  December  19,  2000, 
applicable  to  workers  of  Allegheny 
Ludlum  Corporation,  Jessop  Plate  Mill, 
Jessop  O&T,  Washington  Flat  Roll 
(formerly  Washington  Steel 
Corporation),  Washington,  Pennsylvania 
and  Allegheny  Ludlum  Corporation, 
Houston,  Texas.  The  notice  was 
published  in  the  Federal  Register  on 
January  11,  2001  (66  FR  2451). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  produce  stainless  steel, 
including  slab,  coil  and  plate  as  well  as 
tool  steel.  New  findings  show  that  there 
was  a  previous  certification,  TA-W- 
34,026  and  TA-W-34,026A,  issued  on 
January  14, 1998,  for  workers  of  the 
subject  firm  who  were  engaged  in 
employment  related  to  the  production  of 
stainless  steel  products.  That 
certification  expired  January  14,  2000. 
To  avoid  an  overlap  in  worker  group 
coverage,  the  certification  is  being 
amended  to  change  the  impact  date 
from  August  30, 1999  to  January  15, 
2000,  for  workers  of  the  subject  firm. 

The  amended  notice  applicable  to 
TA-W-38,083  is  hereby  issued  as 
follows: 

All  workers  of  Allegheny  Ludlum 
Corporation,  Jessop  Plant  Mill,  Jessop  O&T 
and  Washington  Flat  Roll  (formerly 
Washington  Steel  Corporation),  Washington, 
Pennsylvania  and  Houston,  Pennsylvania 
who  became  totally  or  partially  separated 
from  employment  on  or  after  January  15, 
2000  through  December  19,  2002  are  eligible 
to  apply  for  adjustment  assistance  under 
Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC,  this  31st  day  of 
January,  2001. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

(FR  Doc.  01-3294  Filed  2-7-01;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-37,786  and  786A] 

Andover  Apparel  Group,  Incorporated, 
Pisgah,  AL  and  New  Yorlc,  NY; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

1 1  Li  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  August  1 ,  2000, 
applicable  to  workers  of  Andover 
Apparel  Group,  Incorporated,  formerly 
Andover  Togs,  Incorporated,  Pisgah, 
Alabama.  The  notice  was  published  in 
the  Federal  Register  on  August  25,  2000 
(65  FR  51848). 

At  the  request  of  the  petitioners,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
company  reports  that  worker 
separations  occurred  at  the  New  York, 
New  York  location  of  Andover  Apparel 
Group,  Incorporated,  formerly  Andover 
Togs.  Incorporated,  when  the  company 
closed  in  Jime,  2000.  The  New  York, 
New  York  location  provided 
administrative  functions  including 
accounting,  designing,  sales,  and 
purchasing  for  the  subject  firms' 
production  facility  located  in  Pisgah, 
Alabama.  The  workers  produced 
children's  apparel,  primarily  girls'  tops 
and  bottoms. 

Based  on  these  findings,  the 
Department  is  amending  the 
certification  to  include  workers  of 
Andover  Apparel  Group,  Incorporated, 
formerly  Andover  Togs,  Incorporated, 
New  York,  New  York. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Andover  Apparel  Group,  Incorporated, 
formerly  Andover  Togs,  Incorporated 
who  were  adversely  affected  by 
increased  imports. 

The  amended  notice  applicable  to 
TA-W-37,786  is  hereby  issued  as 
follows: 


All  workers  of  Andover  Apparel  Group, 
Incorporated,  formerly  Andover  Togs, 
Incorporated,  Pisgah,  Alabama  (TA-W- 
37,786)  and  New  York,  New  York  (TA-W- 
37,786A)  who  became  totally  or  partially 
separated  from  employment  on  or  after  June 
2. 1999  through  August  1,  2002  are  eligible 
to  apply  for  adjustment  assistance  under 
Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC  this  23rd  day  of 
January,  2001. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  01-3298  Filed  2-7-01;  8:45  am] 

BILLING  COOE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-38,454] 

CENTEC  Roll  Corp.,  Bethlehem,  PA; 
Notice  of  Termination  of  Investigation 

Piusuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  December  18,  2000,  in 
response  to  a  worker  petition  which  was 
fileid  on  behalf  of  workers  at  CENTEC 
Roll  Corporation,  Bethlehem, 
Pennsylvania. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  piupose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  D.C.  this  10th  day 
of  January.  2001. 
Linda  A.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  01-3304  Filed  2-7-01:  8:45  am] 
BILLING  COOE  451fr-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibillty  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  p>etitions, 
the  Director  of  the  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  11, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Division  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  February  19,  2001. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  February 
19.  2001. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  Room  C-5311,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

Signed  at  Washington.  DC  this  9th  day  of 
January.  2001. 
Edward  A.  Tomcliick, 
Director.  Division  of  Trade  Adjustment 
Assistance. 
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Appendix 

[Petitions  Instituted  on  01/09/01] 


38.507 
38.506 
38,509 
38.510 
38,511 
38,512 
38.513 
38.514 
38.515 
38,516 
38,517 
38,518 
38,519 
38,520 
38.521 
36.522 
38.523 
38.524 
38.525 
38.526 
38.527 
38,528 
38.529 
38,530 


Sut)iect  firm  (petitioners) 


Dresser  Wayne  Division  (UAW)  .... 

VF  Imagewear  (Comp) 

Brown  Packing  Co.,  Inc.  (Comp)  .. 

VF  Imagewear  (Comp)  

VF  Imagewear/Red  Kap  (Comp)  ... 
VF  Imagewear/Red  Kap  (Comp)  ... 

Comodata,  Inc.  (Wrks)  

NuTorw,  Inc.  (Wrks)  

Pemianent  Label  (Wrks)  

Owens-Brockway,  Inc.  (GMP) 

Cooper-Standard  Auto.  (Wrks) 

Beltex  Corp.  (Wrks) 

Kwikset  Corp.  (Comp)  

Aubum  Steel  Co.,  Inc.  (Comp) 

Bumt  River  Forest  Prod.  (Wrks)  ... 
Red  Wing  Products  Inc.  (Comp)  ... 
Morris  Materials  Handling  (USWA) 

Quaker  Oats  Co  (BCTGM) 

0-Z/Gedney  (Comp) 

Vk:tor  Equipment  Co.  (Comp)  

Price  Pfister  (Wri<s)  

Griffin  Wheel  Co  (Writs)  

Ametek/Prestolite  (Comp)  

Fletcher  Corp.  (Comp)  


Locatnn 


Salisbury,  MD 

north  Wilkesboro,  NC 

Little  Rock,  AR  

Tampa,  FL 

Antters,  OK 

Claricsville,  TX  

Birmingham,  AL 

Coppell,  TX  

Clifton,  NJ  

Fulton.  NY  

Mio,  Ml  

New  Tazewell,  TN 

Anaheim,  CA 

Lemont,  IL  

Unity,  OR 

Brentwood,  NY 

Oak  Creek,  Wl  

Shiremanstown,  PA ... 

Pittston,  PA  

Abilene,  TX  

Pacoima,  CA 

Bessemer,  AL  

Decatur,  AL 

Alpena,  Ml 


Date  of 
petitk>n 


12/20/00 
12/18/00 
12/29/00 
12/18/00 
12/19/00 
12/19/00 
12/20/00 
12/21/00 
12/14/00 
12/01/00 
12/21/00 
12/20«X) 
12/18/00 
12/18/00 
12/22/00 
12/14/00 
12/20/00 
12/20/00 
12/18/00 
12/21/00 
12/12/00 
12/21/00 
12/20/00 
12/21/00 


Product(s) 


Fuel  Dispenser  Pumps. 

Jersey  and  Fleece  Apparel. 

Slaughter  Hogs. 

Jersey  and  Fleece  Apparel. 

Men's  Wort<  Clothing. 

Men's  Wort<  Clothing. 

Data  Entry. 

Range  Hoods. 

Graphk:s  on  Bottles. 

Glass  Bottles. 

Tube  Bending  Machines. 

Men  and  Boys  Underwear. 

Finished  Latches. 

Concrete  Reinforcement  Bars. 

Lumber. 

Rastic  Hangers. 

Overhead  Cranes  and  Hoists. 

Cereal. 

Electrical  Fittings. 

Welding  Equipnrient. 

Faucets. 

Steel  Railroad  Wheels. 

Motors  and  Switches. 

Free  Sheet  Printing  Paper. 


[FR  Doc.  01-3303  Filed  2-7-01;  8:45  am] 
MLUNG  C006  4510-30-11 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

ITA-W-38.535] 

Melpaclc  inc.,  Ifluiiins,  SC;  Notica  of 
Termination  of  investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  January  16,  2001,  in 
response  to  a  worker  petition  which  was 
filed  on  behalf  of  workers  at  Melpack, 
Inc.,  Mullins,  South  Carolina. 

,   The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  D.C.  this  16th  day 
of  lanuary,  2001. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

(FR  Doc.  01-3305  Filed  2-7-01;  8:45  am] 

BHJJNG  CODE  4S10-30-M 


DEPARTMENT  OF  U^BOR 

Employment  and  Training 
Administration 

n'A-W-35,102  &  102A] 

Mitchell  Manufacturing  Group  (A 
Liimont  Group  Company);  Clare,  Ml 
and  Owosso  Division,  Owosso,  Ml; 
Amended  Notice  of  Revised 
Determination  on  Reconsideration 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C  2273),  on 
March  9. 1999,  the  Department  of  Labor 
issued  a  Notice  of  Revised 
Determination  on  Reconsideration, 
applicable  to  all  workers  of  Mitchell 
Manufacturing  Group,  A  Lamont 
Company,  located  in  Clare,  Michigan. 
The  notice  was  published  in  the  Federal 
Register  on  March  30,  1999  (64  FR 
15172). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm. 
Information  provided  by  the  State 
shows  that  worker  separations  occurred 
at  the  Lamont  Group's  sister  plant,  the 
Owosso  Division,  Owosso,  Michigan. 
The  workers  provided  support  services 
to  the  Clare,  Michigan  plant,  and  were 
engaged  in  employment  related  to  the 
production  of  automotive  soft  trim. 


The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Mitchell  Manufacttuing  Group,  A 
Lamont  Group  Company,  adversely 
affected  by  increased  imports. 
Therefore,  the  Department  is  amending 
the  certification  to  cover  workers  at  the 
subject  firm  in  Owosso,  Michigan, 
engaged  in  employment  related  to  the 
production  of  automotive  trim. 

The  amended  notice  applicable  to 
TA-W-35,102  is  hereby  issued  as 
follows: 

All  workers  of  Mitchell  Manufacturing 
Group,  A  Lamont  Group  Company,  Clare, 
Michigan,  and  workers  of  Mitchell 
Manufacturing  Group.  A  Lamont  Group 
Company,  Owosso  Division,  Owosso, 
Michigan,  engaged  in  employment  related  to 
the  production  of  automotive  trim,  who 
became  totadly  or  partially  separated  from 
employment  on  or  after  October  2, 1997 
through  March  9,  2001,  are  eligible  to  apply 
for  adjustment  assistance  under  Section  223 
of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC  this  31st  day  of 
January,  2001. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  01-3296  Filed  2-7-01;  8:45  am] 

BILUNO  CODE  4S10-30-M 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-37,411] 

The  Monet  Group,  incorporated;  East 
Providence,  Ri;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
March  28,  2000,  applicable  to  workers 
of  The  Monet  Group,  Incorporated,  East 
Providence,  Rhode  Island.  The  notice 
was  published  in  the  Federal  Register 
on  April  21,  2000  (65  FR  21473). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
findings  show  that  some  employees  of 
The  Monet  Group,  Incorporated,  now 
knowm  as  Monet  International, 
Incoporated,  subsidiary  of  Liz 
Calibome,  Incorporated,  East 
Providence,  Rhode  Island  were  leased 
from  Pomerantz  Staffing  Alternatives, 
Providence,  Rhode  Island  to  produce 
fashion  jewelry  at  the  East  Providence, 
Rhode  Island  facility.  Information  also 
shows  that  some  workers  separated  fi'om 
employment  at  the  subject  firm  had 
their  wages  reported  under  a  separate 
unemployment  insurance  (UI)  tax 
account  for  Pomerantz  Staffing 
Alternatives. 

Based  on  these  findings,  the 
Department  is  amending  the 
certification  include  workers  of 
Pomerantz  Staffing  Alternatives  leased 
to  The  Monet  Group,  Incorporated,  now 


known  as  Monet  International. 
Incorporated,  subsidiary  of  Liz 
Calibome,  Incorporated,  East 
Providence,  Rhode  Island. 

The  amended  notice  applicable  to 
TA-W-37,411  is  hereby  issued  as 
follows: 

"All  workers  of  Monet  Group, 
Incorporated,  now  known  as  Monet 
hitemational.  Incorporated,  a  subsidiary  of 
Liz  Calibome,  Incorporated,  East  Providence, 
Rhode  Island  (TA-W-37,411)  and  leased 
workers  of  Pomerantz  Staffing  Alternatives, 
Providence,  Rhode  Island  who  were  engaged 
in  employment  related  to  the  production  of 
fashion  jewelry  for  the  Monet  Group, 
Incorporated,  now  known  as  Monet 
International,  Incorporated,  a  subsidiary  of 
Liz  Calibome,  Incorporated,  East  Providence, 
Rhode  Island  who  became  totally  or  partially 
separated  from  employment  on  or  after  May 
5,  2000  through  March  28,  2002  are  eligible 
to  apply  for  adjustment  assistance  under 
Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC  this  23rd  day  of 
January,  2001. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  01-3299  Filed  2-7-01;  8:45  am] 

BILUNG  CODE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worlter 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 


notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  piusuant  to 
Section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  imder  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
shovtring  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Division  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  February  20,  2001. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  February 
20,  2001. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  Room  C-5311,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

Signed  at  Washington,  E)C  this  22nd  day  of 
January,  2001. 

Edward  A.  Tomchick, 

Director,  Division  of  Trade  Adjustment 
Assistance. 
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(Petitions  instituted  on  01/22/2001] 


TA-W 

Sutiject  firm  (petitioners) 

Location 

Date  of 
petitkin 

Product(s) 

38.561  

38.562  

38  563 

Oshkosh  B'Gosh  (Co.)  

Batxx)Cl<  Borsig  Power  (IBM)  

Benel  Manufacturing  (Co.)  

Byrdstown,  TN  

Erie,  PA 

Dunn,  NC  

Andrews,  NC  

Waukegan,  IL 

San  Antonk),  TX 

Hanford.  CA  

Clackamas,  OR 

Terryvilte,  CT 

Commerce,  GA  

Cincinnati,  OH  

Calhoun,  GA  

Lewistown,  PA  

Syracuse,  IN  

West  Hazelton,  PA 

Addy,  WA  

Lexington,  KY 

Hardinsburg,  KY 

01/08/2001 
12/30/2000 
01/08/2001 
01/05/2001 
01/05/2001 
01/01/2001 
01/09/2001 
12/20/2000 
01/05/2001 
12/21/2000 
01/10/2001 
01/04/2001 
01/05/2001 
01/04/2001 
01/08/2001 
01/04/2001 
01/10/2001 
01/05/2001 

Children's  Apparel. 

Boilers  and  Replacement  Parts. 

Apparel 

Outtxjard  Motors. 

Outtxjard  Motors. 

Uniforms  for  School  Bands. 

38.564  

38.565  

38  566 

Outtxjard  Manne— OMC  (Wkrs) 

Outtx>ard  Marine— OtvIC  (Witrs) 

Fecfiheimer  Brott>ers  Co  (Wkrs)  

38.567  

38.568  

38.569  

38.570  

38.571  

38.572  

38.573  

38.574  

38.575  

38.576  

38.577  

38.578  

Pereiii  Tire  Nortfi  Americ  (Co.) 

Security  Cfiain  Co.  (Wkrs)  

EGS  Electrical  Group  (USWA) 

Commerce  Plastics — Manar  (Wkrs) 

Shorwood  Packaging  (Co.)  

Outlward  Marine— OMC  (Wkrs) 

Mann  Edge  Tool  (Co.) 

Lowe  /Aluminum  Boats  (Co.)  

Rossville  Chromatex— Gulp  (UNITE)  

Nortfiwest  Altoys,  Inc  (Wkrs)  

Linkbolt  Constructwn  (Wkrs)  

Berne  /Vpparel  Co.  (Wkrs) 

Passenger  and  Light  Truck  Tires. 

Cabe  Tire  Chains. 

Electrical  Fittings. 

TV  Cabinets. 

Folding  Cartons. 

Outboard  Motors. 

Striking  Tools. 

Aluminum  Boats  and  Pontoons. 

Upholstery  Materials. 

Pure  Metal  Magnesium. 

Escavators. 

Work  Ck)thing. 

[FR  Doc.  01-3301  Filed  2-7-01:  8:45  am] 

BHJJNO  CODE  4S10-30-M 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221  (a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 


instituted  investigations  pursuant  to 
Section  221  (a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Division  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  February  20,  2001. 


Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  February 
20,  2001. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  Room  C-5311,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

Signed  at  Washington,  DC  this  16th  day  of 
January,  2001. 
Edward  A.  Tomchick, 
Director,  Division  of  Trade  Adjustment 
Assistance. 
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Appendix 

[Petitwns  instituted  on  01/16/2001] 


TA-W 


Subiect  firm  (petitioners) 


Locatk>n 


Date  of 
petitk>n 


Product(s) 


38,531 
38,532 
38,533 
38,534 
38,535 
38,536 
38,537 
38,538 
38.539 
38.540 
38,541 
38,542 
38,543 
38,544 
38,545 
38,546 
38,547 
38.548 
38.549 
38,550 
38,551 
38,552 
38,553 
38,554 
38,555 
38,556 
38,557 
38,558 
38,559 
38,560 


Owens-BriGam  Medical  Co  (Comp) 

UPG  Portland  (Comp)  

Spray  Cotton  Mills  (Writs)  

Hedstrom  Lumber  Co  (Writs)  

MelPack,  Inc.  (Comp) 

Crawford  Furniture  Mfg  (Writs) 

Sharp  Image  Energy  (Comp)  

Southem  Oregon  Log  (WCIW) 

Imperial  Spreckels  Corp.  (Wrks)  

New  Yori<  Air  Brake  (lAMAW)  

Ametek,  US  Gauge  Div.  (Comp) 

Sweetheart  Cup  Co  (Comp) 

Hercules,  Inc.  (Comp)  

Bausch  and  Lomb  (Comp)  

Sappi  Fine  Paper  NA  (PACE) 

Tower  Electronk:s  (Writs)  

Georgia-Pacific  (IBT)  

Timberiand  Logging  (Comp)  

Louisiana  Pacific  Corp  (Comp)  

Pottstown  Precision  (UAW)  

Nova  Bus,  Plant  #3  (Writs)  

North  Star  Steel-Kentucky  (USWA) 

Ingersoll  Milling  Machine  (Writs)  

Lego  Systems,  Inc.  (Comp)  

Tee  Jays  (Writs)  

Con-Vey  Keystone  (USWA)  

Southem  Webbing  Mills  (Writs)  

Clarit  Metal  Products  Co  (UAW)  

Spreckels  Sugar  Co  (UFCW)  

Bayer  Corp  (USWA) 


Newland,  NC  

Hillsboro,  OR 

Eden,  NC  

Two  Harix>rs,  MN  .... 

Mullins,  SC  

New  Bethlehem,  PA 

Big  Spring,  TX 

Roseburg,  OR  

Tracy,  CA  

Watertown,  NY 

Bartow,  FL 

Springfield,  MO  

Pariin,  NJ  

Sarasota,  FL  

Muskegon.  Ml  

Fridley,  MN 

Grand  Rapids,  Ml  .... 

Ashland,  OR 

Oroville,  CA 

Stowe,  PA  

Roswell,  NM  

Calvert  City,  KY 

Rockford,  IL 

Enfield,  CT  

Ftorence,  AL 

Roseburg,  OR  

Greensboro,  NC  

Marion,  OH 

Woodland,  CA 

Elkhart,  IN  


12/29/2000 
12/20/2000 
12/22/2000 
12/26/2000 
12/27/2000 
12/27/2000 
01/05/2001 
01/04/2001 
12/19/2000 
12/30/2000 
12/21/2000 
12/19/2000 
01/02/2001 
12/27/2000 
12/20/2000 
12/21/2000 
01/05/2001 
12/19/2000 
12/15/2000 
01/09/2001 
01/04/2001 
12/29/2000 
12/18/2000 
01/04/2001 
01/03/2001 
01/02/2001 
12/27/2000 
12/19/2001 
01/02/2001 
01/05/2001 


Disposable  Anesthesia  Supplies. 

Telephone  Handsets. 

Cotton  Yam. 

Dimentional  Lumber. 

Corrugated  Light  Bulb  Boxes. 

Bed  Room,  Dining  Rotxn  Furniture. 

Oilflekj  Drilling. 

Log — Scaling. 

Sugar — Granulated,  Powdered. 

Train  Machined  Components. 

Compressed  Gas  Gauges. 

Paper  Cups. 

Nitrocellulose. 

Toric  Ctxitact  Lenses. 

Coated  Paper. 

Custom  Power  Supplies. 

Gypsum  Wall  Board. 

Lumtjer. 

Hardtx>ard. 

Transmission  Parts. 

Components— Transit  Buses. 

Steel  Channels,  Angles,  Flats,  Plates. 

Engine  Transfer  Lines. 

Legos. 

T-Shirts. 

Material  Handling  Equipment. 

Elastic  for  Gannents. 

Metal  Hardware. 

Sugar. 

Alka  Seltzer  and  Alka  Seltzer  Plus. 


FR  Doc.  01-3300  Filed  2-7-01;  8:45aml 


BILUNQ  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

n'A-W-37,593,  593A,  5938,  593C,  5930, 
593E] 

Pennzoil-Quaker  State  Company, 
Rouseville,  PA;  Oii  City,  PA;  Reno,  PA; 
Roosevelt,  UT;  Deerfieid,  OH;  Rock 
Hill,  SC;  Itotice  of  Negative 
Determination  on  Reconsideration 


By  application  of  August  8,  2000,  the 
petitioner,  requested  administrative 
reconsideration  of  the  Department's 
negative  determination  regarding 
eligibility  to  apply  for  Trade  Adjustment 
Assistance  (TAA),  applicable  to  workers 
and  former  workers  of  the  subject  firm. 
The  denial  notice  was  signed  on  July  25, 
2000  and  published  in  the  Federal 
Register  on  August  25,  2000  (65  FR 
51848). 

J  The  Department  initially  denied  TAA 
to  workers  of  Pennzoil-Quaker  State 
Company  producing  refined  petroleum 
products  because  the  "contributed 
importantly"  group  eligibility 
requirement  of  Section  222(3)  of  the 


Trade  Act  of  1974,  as  amended,  was  not 
met.  The  denial  was  based  on  criterion 
(3)  not  being  met.  Aggregate  statistics 
and  customer  responses  indicated  that 
importation  of  refined  petroleum 
products  like  and  direcdy  competitive 
with  those  produced  by  the  subject  firm 
were  not  major  contributing  factors  to 
the  layoffs  at  the  subject  plant. 

The  petitioners  filing  the  application 
asserted  the  following: 

(a)  That  the  Rouseville  refinery  lost 
their  "tote"  business  to  eastern 
Canadian  distribution  centers. 

(b)  In  the  months  preceding  the  sale 
of  the  Rouseville  facility,  a  lot  of  the 
neutrals  they  blended  into  motor  oils 
essentially  came  from  Canada, 
Venezuela  and  South  America,  thereby 
eroding  the  company's  competitiveness. 

(c)  Crude  oil  needs  to  be  over  $20  a 
barrel  to  be  profitable  for  crude  oil 
producers;  the  low  price  of  crude  was 
the  reason  for  the  layoffs  at  Pennzoil- 
Quaker  State  Company. 

(d)  The  flooding  of  the  world  market 
with  cheap  was  products  by  both  the 
Chinese  and  Japanese  added  to  the 
demise  at  the  Rouseville  facility. 

On  reconsideration,  the  Department 
requested  that  the  Pennzoil-Ciuaker  City 
State  Company  provide  additional 


information  concerning  the  factors 
addressed  by  the  application. 

Additional  information  provided  by 
the  company  indicated  that  during  April 
2000,  the  Pennzoil-Quaker  State 
Company  sold  a  portion  of  the 
Rouseville  refinery  and  earlier  in  the 
year  the  company  discontinued 
operating  the  balance  of  the  refinery.  As 
a  result  of  this  sale/discontinuance  of 
the  refinery  operations  the  Rouseville 
Packaging  plant  was  discontinued  and 
transferred  to  other  domestic  packaging 
plants.  The  workers  in  the  "tote" 
business  filled  the  totes  with  lubricants 
and  shipped  them  to  Canada.  The  empty 
totes  would  then  be  shipped  back  to  the 
Rouseville  to  be  refilled  and  the  cycle 
would  begin  again.  Sometime  during 
1997  and  1998  the  Canadian  customer 
that  was  receiving  the  totes  began 
receiving  the  finished  lubricant  product 
via  semi-truck.  The  customer  then  filled 
their  own  totes  and  retained  them  in 
Canada.  The  business  of  filling  the  totes 
is  a  service  and  therefore  those  workers 
could  only  be  considered  for  eligibility 
if  the  workers  producing  the  lubricants 
at  the  subject  firm  were  certified  eligible 
for  TAA. 

In  response  to  factors  (b)  and  (c) 
depicted  above,  neutrals  and  crude  oil 
are  raw  materials  in  the  refinery  process 
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and  even  if  they  were  imported,  do  not 
meet  criteria  (3)  for  eUgibility.  The 
product  imported  must  be  a  product 
that  is  produced  at  the  subject  firm  to 
be  considered  for  import  impact. 

The  flooding  of  world  markets  with 
cheap  wax  is  not  a  factor  in  the  layoff 
at  the  subject  plant.  Waxes  accounted 
for  only  a  smail  percentage  of  output  at 
the  plant.  Wax  sales  and  production  at 
the  subject  plant  increased  up  to  the 
sale  of  the  wax  operation,  therefore 
imports  were  not  an  important 
contributing  factor  to  the  layoffs  at  the 
subject  plant. 

Conclusion 

After  reconsideration,  I  affirm  the 
original  notice  of  negative 
determination  of  eligibility  to  apply  for 
worker  adjustment  assistance  for 
workers  and  former  workers  of 
Pennzoil-Quaker  State  Company, 
Rouseville,  Oil  City,  and  Reno, 
Pennsylvania,  Roosevelt,  Utah, 
Deerfield,  Ohio,  and  Rock  HiU,  South 
Carolina. 

Signed  at  Washington,  D.C.,  this  25th  day 
of  January  2001. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  01-3297  Filed  2-7-01;  8:45  amj 

mUJNO  COOE  4510-30-M 


DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administration 

[TA-W-35,361] 

The  Trane  Company,  Tyler,  TX; 
Amended  Certification  Regarding 
Eligibility  to  Apply  for  Worker 
Adiustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Pppartment  of  Labor  issued  a 
Certification  of  EligibiUty  to  Apply  for 
Worker  Adjustment  Assistance  on 
January  19, 1999,  applicable  to  workers 
of  The  Trane  Company,  a  division  of 
American  Standard,  Incorporated,  Tyler, 
Texas.  The  notice  was  published  in  the 
Federal  Register  on  January  29,  1999 
(64  FR  4712). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
information  shows  that  some  employees 
of  The  Trane  Company,  a  division  of 
American  Standard,  Incorporated,  Tyler, 
Texas  were  leased  from  Remedy 
Intelligent  Staffing,  Incorporated,  Tyler, 
Texas  to  produce  single  cylinder 
reciprocating  compressors  for  air 
conditioning  imits  at  the  Tyler,  Texas 


facility.  Information  also  show  that 
workers  separated  from  employment  at 
the  subject  firm  had  their  wages 
reported  under  a  separate 
imemployment  insurance  (UI)  tax 
accotmt  for  Remedy  Intelligent  Staffing, 
Incorporated. 

Based  on  these  findings,  the 
Department  is  amending  the 
certification  to  include  workers  at 
Remedy  Intelligent  Staffing, 
Incorporated,  Tyler,  Texas  leased  to  The 
Trane  Company,  a  division  of  American 
Standard,  Incorporated,  Tyler,  Texas. 

The  amended  notice  applicable  to 
TA-W-35,361  is  hereby  issued  as 
follows: 

All  workers  at  The  Trane  Company,  a 
division  of  American  Standard.  Incorporated, 
Tyler,  Texas  and  leetsed  workers  of  Remedy 
Intelligent  Stafflng,  Incorporated,  Tyler, 
Texas  who  were  engaged  in  employment 
related  to  the  production  of  single  cylinder 
reciprocating  compressors  for  air 
conditioning  units  for  The  Trane  Company, 
a  division  of  American  Standard, 
Incorporated,  Tyler,  Texas  who  became 
totally  or  partially  separated  from 
employment  on  or  after  December  1, 1997 
through  January  19,  2001  are  eligible  to  apply 
for  adjustment  assistance  under  Section  223 
of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC  this  17th  day  of 
January  2001. 

Linda  G.  Poole,  • 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  01-3292  Filed  2-7-01;  8:45  am] 

BHJJNG  COOE  4S10-3(MI 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[NAFTA~4353] 

Centec  Roll  Corp.,  Bethlehem,  PA; 
Notice  of  Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  December  4,  2000,  in 
response  to  a  worker  petition  which  was 
filed  on  behalf  of  workers  at  Centec  Roll 
Corporation.  Bethlehem,  Pennsylvania. 

file  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC  this  10th  day  of 
January.  2001. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  01-3288  Filed  2-7-01;  8:45  amj 
BHJJNGCOOE  4S10-aO-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-4393] 

Eel  River  Sawmills,  Inc.,  Fortune,  CA; 
Notice  of  Termination  of  Investigation 

Pxu-suant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (P.L.  103-182) 
concerning  transitional  adjustment 
assistance  (NAFTA-TAA),  an 
investigation  was  initiated  on  December 
14,  2000  in  response  to  a  petition  which 
was  filed  by  the  company  on  behalf  of 
workers  at  Eel  River  Sawmills,  Inc., 
Fortuina,  California. 

The  company  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  D.C.  this  5th  day  of 
January,  2001. 
Linda  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  01-3289  Filed  2-7-01;  8:45  amj 
BILUNQ  COOe  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-4259] 

Facemate  Corp.,  Somersworth,  NH; 
Notice  of  Termination  of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  subchapter  D,  chapter  2,  Title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2331),  an  investigation  was 
initiated  on  October  24,  2000,  in 
response  to  a  petition  filed  on  behalf  of 
workers  at  Facemate  Corporation, 
Somersworth,  New  Hampshire.  Workers 
produce  cotton  flannel  cloth. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC  this  12th  day  of 
January,  2001. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  01-3307  Filed  2-7-01;  8:45  am] 
BtUJNG  COOE  4S10-30-M 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[NAFTA-4307] 

LIghtnIn  SPX  Corp.,  Wytheville,  VA; 
Notice  of  Termination  of  Investigation 


II 


Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  subchapter  D,  chapter  2,  Title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2331),  an  investigation  was 
initiated  on  November  15,  2000,  in 
response  to  a  petition  filed  on  behalf  of 
workers  at  Lightnin,  SPX  Corporation, 
Wytheville,  Virginia.  Workers  produce 
industrial  mixing  equipment. 

The  petitioner  has  stated  that  they  no 
longer  wish  to  pursue  the  petition  for 
the  Wytheville  facility  and  wish  to 
withdraw  the  petition.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC  this  12th  day  of 
January,  2001. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  01-3306  Filed  2-7-01;  8:45  am) 

BIUJNGCOOE  4510-3O-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[NAFrA-4430] 

Meipacli,  Inc.,  Mullins,  SC;  Notice  of 
Termination  of  Investigation 

j  I  Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  Section 
250(a).  Subchapter  D,  Chapter  2,  Title  11, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C  2331),  an  investigation  was 
initiated  on  January  4,  2001,  in  response 
to  a  worker  petition  which  was  filed  on 
behalf  of  workers  at  Melpack,  Inc., 
Mullins,  South  Carolina. 

The  petitioner  has  requested  that  the 
petition  be  withdravra.  Consequently 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 


Signed  in  Washington,  D.C.  this  12  day  of 
January,  2001. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  01-3293  Filed  2-7-01;  8:45  am) 

BILUNG  COOE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFrA-2669-2669A] 

Mitchell  Manufacturing  Group,  a 
Lamont  Group  Company;  Clare  and 
Owosso,  Ml;  Amended  Notice  of 
Revised  Determination  on 
Reconsideration 

In  accordance  with  Section  250(a), 
Subchapter  D,  Chapter  2,  Title  II,  of  the 
Trade  Act  of  1974,  as  amended  (19 
U.S.C.  2273),  on  March  9,  1999,  the 
Department  of  Labor  issued  a  Notice  of 
Revised  Determination  on 
Reconsideration,  applicable  to  all 
workers  of  Mitchell  Manufacturing 
Group,  A  Lamont  Company,  located  in 
Clare,  Michigan.  The  notice  was 
published  in  the  Federal  Register  on 
March  30, 1999  (64  FR  15172). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm. 
Information  provided  by  the  State 
shows  that  worker  separations  occurred 
at  the  Lamont  Group's  sister  plant,  the 
Owosso  Division,  Owosso,  Michigan. 
The  workers  provided  support  services 
to  the  Clare,  Michigan  plant,  and  were 
engaged  in  employment  related  to  the 
production  of  automotive  soft  trim. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Mitchell  Manufacturing  Group,  A 
Lamont  Group  Company,  adversely 
affected  by  increased  imports  from 
Mexico.  TTierefore,  the  Department  is 
amending  the  certification  to  cover 
workers  at  the  subject  firm  in  Owosso, 
Michigan,  engaged  in  employment 
related  to  the  production  of  automotive 
trim. 

The  amended  notice  applicable  to 
NAFTA-2669  is  hereby  issued  as 
follows: 

All  workers  of  Mitchell  Manufacturing 
Group,  A  Lamont  Group  Company,  Clare, 
Michigan,  and  workers  of  Mitchell 
Manufacturing  Group.  A  Lamont  Group 
Company,  Owosso  Division,  Owosso, 
Michigan,  engaged  in  employment  related  to 
the  production  of  automotive  trim,  who 
became  totally  or  partially  separated  from 
employment  on  or  after  October  2,  1997 
through  March  9,  2001 ,  are  eligible  to  apply 
for  NAFTA-TAA  under  Section  250  of  the 
Trade  Act  of  1974. 


Signed  at  Washington.  DC  this  31st  day  of 
January  2001. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  01-3295  Filed  2-7-01;  8:45  am] 

BILUNG  COOE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-4411] 

O-Z/Gedney,  Pittston,  PA;  Notice  of 
Termination  of  investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  and  in  accordance 
with  Section  250(a),  Subchapter  D, 
Chapter  2,  Title  II  of  the  Trade  Act  of 
1974,  as  amended  (19  U.S.C.  2331),  an 
investigation  was  initiated  on  December 
27,  2000,  in  response  to  a  worker 
petition  which  was  filed  by  a  company 
official  on  behalf  of  workers  at  O-Z/ 
Gedney,  Pittston,  Pennsylvania. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  D.C.  this  9th  day  of 
January,  2001. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  01-3290  Filed  2-7-01;  8:45  am) 

BILUNG  COOE  4510-3O-4I 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  NAFTA 
Transitional  Adjustment  Assistance 

Petitions  for  transitional  adjustment 
assistance  imder  the  North  American 
Free  Trade  Agreement-Transitional 
Adjustment  Assistance  Implementation 
Act  (Pub.  L.  103-182),  hereinafter  called 
(NAFTA-TAA),  have  been  filed  with 
State  Governors  luider  section  250  (b)(1) 
of  subchapter  D,  chapter  2,  Title  D,  of 
the  Trade  Act  of  1974,  as  amended,  are 
identified  in  the  Appendix  to  this 
Notice.  Upon  notice  firom  a  Governor 
that  a  NAFTA-TAA  petition  has  been 
received,  the  Director  of  the  Division  of 
Trade  Adjustment  Assistance  (DTAA), 
Employment  and  Training 
Administration  (ETA),  Department  of 
Labor  (DOL),  announces  the  filing  of  the 
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petition  and  takes  action  pursuant  to 
paragraphs  (c)  and  (e)  of  section  250  of 
the  Trade  Act. 

The  piupose  of  the  Governor's  actions 
and  the  Labor  Department's 
investigations  are  to  determine  whether 
the  workers  separated  from  employment 
on  or  after  December  8, 1993  (date  of 
enactment  of  Pub.  L.  103-182)  are 
eligible  to  apply  for  NAFTA-TAA  under 
Subchapter  D  of  the  Trade  Act  because 
of  increased  imports  from  or  the  shift  in 
production  to  Mexico  or  Canada. 


The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing  with  the 
Director  of  DTAA  at  the  U.S. 
Department  of  Labor  (DOL)  in 
Washington,  DC  provided  such  request 
if  filed  in  writing  with  the  Director  of 
DTAA  not  later  than  February  19,  2001. 

Also,  interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  petitions  to  the 


Director  of  DTAA  at  the  address  shown 
below  not  later  than  February  19,  2001. 

Petitions  filed  with  the  Governors  are 
available  for  inspection  at  the  Office  of 
the  Director,  DTAA,  ETA,  DOL,  Room 
C-5311,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210. 

Signed  at  Washington,  PC  this  31st  day  of 
January.  2001. 
Edward  A.  Tomchick, 

Director,  Division  of  Trade  Adjustment 
Assistance. 
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Appendix 


Subject  firm 


Ralph  Daniel  Stems  (Co.) 

mperial     Holly    Spreckels    Sugar 
(Wkrs). 

Tyco  Electronics  (Wkrs) , 

^spiratory       Support       Products 
(Wkrs). 

-abatt  USA  (Wkrs) 

United  Plastic  Group  Portland  (Co.) 

Gynecare  (Co.)  

Hedstrom  Lumber  (Wkrs)  

VF  Imagewear  (Wkrs)  

Sappi  Fine  Paper  (PACE) 

Morris  Material  Handling  (Wkrs)  

Clark  Metal  Products  (UAW)  

Burnt  River  Forest  Products  (Wkrs) 

Kwikset  (Co.) 

C-Z  Gedney  (Co.)  

VF  Imagewear  (Co.)  

Quaker  Oats  ()  

Commerce     Plastics    Manar,     Inc 
(Wrks). 

Brown  Packing  Co.,  Inc  (Co.)  

Fruit  of  The  Loom  (Co.)  

VF  Imagewear,  Inc.  (Co.)  

Owens-Brockway,  Inc.  ()  

Tl  Automotive  Group  (Wrks)  

Jefferson  Apparel  (Co.) 

HYD-Mech  (Co.)  

VF  Imagewear  (Co.)  

Tensolite      Interconnect      Systems 

(CO.). 
Robert  Bosch  (UAW)  

New  York  Air  Brake  

Southem  Oregon  Log  Scaling  

Fletcher  Corp 

Con-Vey  Keystone,  Inc 

Benetti,  Inc.  (Co.) 

MelPack  (Co.)  

Owens-BriGram  Medical 

Georgia-Pacific  Corp 

VF  Imagewear  (Co.)  

Precise  Cutting,  Mari<ing  &  Grading 

(Co.). 

Bayer  Corp 

Babcock  Borsig  Power  (IBM) 

Bianca  Sportswear  (Wkrs)  

Price  Pfister  (Wkrs)  

Outboard  Marine— OMC  (Wkrs)  

OMC— P  and  A  (Wkrs)  

Georgia  Pacific  (PACE)  

Oshkosh  B'Gosh  (Co.) 

Berne  Apparel  (Wkrs)  

Outboard  Marine— OMC  (Wkrs)  

Buriington  (Wkrs)  

Borg  Warner  Agtomative  (Wkrs) 

Commonwealth  Aluminum  (USWA) 
NACCO  Materials  Handling  Group 

(Wkrs). 

Fox  Distribution  (Wkrs)  

Magnetic  Data  Technologies  (Wkrs) 
Titanium  Sports  Technologies  (Co.) 
Millennium     Plastic     Technologies 

(Co.). 

Sacramento  Bag  (Co.)  

Innovative  Home  Products  (UAW)  ... 

Sunllte  Casual  Furniture  (Co.)  

Exide  Technologies  (IBEW) 

Ametek — Prestolite  (Co.)  

Leach  Intemational  (Co.)  


Location 


Siskiyou,  CA 

Tracy,  CA 

Irvine,  CA  

Irvine,  CA  

Latrobe,  PA 

Hillsboro,  OR 

Menio  Parte,  CA 

Two  Hartaors,  MN 

Martinsville,  VA  

Muskegon,  Ml  

Milwaukee,  Wl 

Marion,  OH 

Unity,  OR  

Anaheim,  CA 

Pittston,  PA  

North  Wilkesboro,  NC 
Shiremanstown,  PA  .. 
Commerce,  GA  

Uttle  Rock,  AR  

Osceola,  AR 

Antlers.  OK 

Fulton,  NY  

New  Havenq,  Ml  

Jefferson,  NC 

Pueblo,  CO  

Tampa,  FL 

Essex  Jet.,  VT 

Hendersonville,  TN  ... 

Watertown,  NY 

Roseburg,  OR  

Alpena,  Ml 

Roseburg,  OR 

Rock  Hill,  SC 

Mullins,  SC 

Newland,  NC 

Grand  Rapids,  Ml 

Clartcsville,  TX  

Los  Angeles,  CA 

Elkhan,  IN  

Erie,  PA 

N.  Lindenhurst,  NY  ... 

Pacoina,  CA 

Andrews,  NC 

Beloit,  Wl 

Baileyville,  ME 

Byrdstown,  TN  

Hardinsburg,  KY 

Waukegan,  IL 

Monticello,  AR 

BIythen/ille.  AR 

Lewisport.  KY 

Danville.  IL  

Laurel,  Ml  

Eden  Praine,  MN  

Kennewick,  WA 

El  Paso,  TX 

Sacramento,  CA 

Birmingham,  Ml 

Paragould,  AR 

Leavenworth,  KY 

Decautur,  AL „ 

Buena  Parte,  CA 


Date  received 

at  Governor's 

offne 


12/18/2000 
12/14/2000 

12/18/2000 
11/02/2000 

12/21/2000 
12/22/2000 
12/28/2000 
12/28/2000 
12/20/2000 
12/27/2000 
12/26/2000 
12/26/2000 
12/26/2000 
12/26/2000 
12/27/2000 
12/29/2000 
12/27/2000 
12/27/2000 

01/02/2001 
12/29/2000 
12/20/2000 
12/28/2000 
01/03/2001 
01/02/2001 
01/03/2001 
01/02/2001 
12/29/2000 

01/03/2001 

01/04/2001 
01/03/2001 
01/05/2001 
01/04/2001 
01/04/2001 
01/04/2001 
01/04/2001 
01/08/2001 
01/08/2001 
01/08/2001 

01/08/2001 
01/05/2001 
01/09/2001 
12/27/2000 
01/10/2001 
01/11/2001 
01/03/2001 
01/09/2001 
01/09/2001 
01/11/2001 
01/10/2001 
01/11/2001 
01/17/2001 
01/17/2001 

01/17/2001 
01/18/2001 
01/18/2001 
01/18/2001 

01/17/2001 
01/18/2001 
01/18/2001 
01/17/2001 
01/19/2001 
01/18/2001 


Petition  No. 


NAFTA-4,397 
NAFTA-4,398 

NAFTA-4,399 
NAFTA-4,400 

NAFTA-4,401 
NAFTA-4,402 
NAFTA-4,403 
NAFTA-4.404 
NAFTA-4.405 
NAFTA-4.406 
NAFTA-4.407 
NAFTA-^.408 
NAFTA-4.409 
NAFTA-4.410 
NAFTA-4,41 1 
NAFTA-4,412 
NAFTA-4,41 3 
NAFTA-4,41 4 

NAFTA-4,41 5 
NAFTA-4,41 6 
NAFTA-4,41 7 
NAFTA-4,41 8 
NAFTA-4,41 9 
NAFTA-4,420 
NAFTA-4,421 
NAFTA-4,422 
NAFTA-4,423 

NAFTA-4,424 

NAFTA-4,425 
NAFTA-4,426 
NAFTA-4,427 
NAFTA-4,428 
NAFTA-4,429 
NAFTA-4.430 
NAFTA-4.431 
NAFTA-4.432 
NAFTA-4.433 
NAFTA-4,434 

NAFTA-4,435 
NAFTA-4,436 
NAFTA-4,437 
NAFTA-4,438 
NAFTA^,439 
NAFTA-4,440 
NAFTA-4,441 
NAFTA-4,442 
NAFTA-4,443 
NAFTA^,444 
NAFTA-4,445 
NAFTA-4,446 
NAFTA-4,447 
NAFTA-4,448 

NAFTA-4,449 
NAFTA-4.450 
NAFTA-4,451 
NAFTA-4,452 

NAFTA-4,453 
NAFTA-4.454 
NAFTA-4.455 
NAFTA-4.456 
NAFTA^,457 
NAFTA-4,458 


ArtKsles  produced 


Sugar. 
Sugar. 

Connectors,  cable  assembly. 
Disposable  medical  products. 

Beer. 

Telepf>one  handsets. 

Balloon  therapy. 

Lumber. 

Knit  fleece  and  jersey  products. 

Paper. 

Overtiead  cranes  and  hoists. 

Door  latches. 

Fence  post. 

Residential  door  hardware. 

Electrical  fittings. 

Tee-Shirts  and  Sweatshirts. 

Cereal. 

Television  Components. 

Slaughter  of  Hogs. 
Active  and  casual  wear. 
Men's  work  Clothing. 
Glass  Bottles. 
Automotive  Parts. 
Apparel. 

Bandsaw  Cutting  Machines. 
Emt)roidery  and  Screenprint. 
Cable  assemblies. 

Motors — automotive      air      condi- 
tioning. 
Locomotive  Braking  Equipment. 
Log  Sealing. 

Uncoated  Sheet  Printing  Papers. 
Equipment  of  Lumber  Industry. 
Knit  Fabric. 
Light  bulb  packaging. 
Anesthesia  Products. 
Gypsum  Wall  Board. 
Men's  Worte  Shirts. 
Garmet  Cutting. 

Alka-Selt2er  and  /Mka-Seltzer  Plus. 

Water  wall  panels. 

Ladies'  pants. 

Faucets. 

Gear  Cases  for  motors. 

Sporting  and  recreational  goods. 

Softwood  luml)er. 

Children's  apparel. 

Work  clothing. 

OuttKtard  motors. 

Rugs. 

Automotive  parts. 

Aluminum  coils. 

Foriclifts. 

Finger  joint. 

Tape  drives 

Bicycle  frames. 

Plastic  automotive  parts. 

Buriap  onion  bags. 

Iron  and  steel. 

Furniture. 

Batteries. 

dc  motors. 

Electro  mechanical  relay. 
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Appendix— Continued 


Subject  firm 


Location 


Date  received 

at  Governor's 

office 


Petition  No. 


Articles  produced 


Pirelli  (USWA)  

National  Starch  &  Chemical  (IBM)  ... 

Arka  Knitwear  (Co.)  

Dresser  Wayne — Halliburton  (UAW) 

American  Standard  (GMPPA) 

OEM/ERIE  Westland  (UAW)  

Vision  Legwear  (Co.)  

Clevenger  Sox  (Co.)  

Bene!  Manufacturing  (Co.) 

OBG  Manufacturing— Oshkosh 

(UFCW). 

Nova  Bus  (Wkrs) 

Delbar  Products  (lAMAW) 

Texprint  (Co.)  

Portola  Packaging  (Wkrs)  

Ingersoll  Milling  Machine  (Wkrs) 

Schumacher  Electric  (Co.) 

VF  Imagewear  (Co.)  

Horix  Manufacturing  (USWA)  

North     Douglas     Wood     Products 

(Wkrs). 

Brenner  Tank  (Co.)  

Budge  Industries  (Wkrs)  

Applied  MoWed  Products  (UBC) 

Spectrum  Dyed  Yams  (Co.)  

Master  Pattern  (Wkrs) 

Vilter  Manufacturing  (Wkrs)  

Hayes  Lemmerz  (Wkrs)  

SPX  Corporatkjn  (Wkrs)  

Owens  and  Hurst  Lumber  (Co.)  

Southdown  (Wkrs)  

Crown  Hosiery  (Co.) 

3  day  Blinds  (Wkrs)  

Bums    Philp    Food — Fleischmann's 
Yeast  (Co.). 


Hanford,  CA  

Meredosia,  IL  

RkJgewood,  NY 

Salisbury,  MD 

Piscataway,  Hi  

Westland,  Ml  

Spruce  Pine,  NC  .... 
Black  Mountain,  NC 

Dunn,  NC  

Liberty,  KY  

Roswell,  NM 

Pertcasie,  PA  

Macon,  GA  

New  Castle,  PA 

Rockford,  IL 

Rensselaer,  IN  

Russellville,  KY  

McKees  Rocks,  PA 
Drain,  OR  

Hauston,  Wl  

Telford,  PA 

Waterlown,  Wl  

Belmont,  NC 

Norton  Stiores,  Ml .. 

Cudahn,  Wl  

Homer,  Ml  

Jackson,  Ml 

Eureka,  MT  

Wampum,  PA 

Hrckory,  NC 

Anaheim,  CA 

Gastonia,  NC  


01/18/2001 
01/18/2001 
01/19/2001 
01/16/2001 
01/16/2001 
01/19/2001 
01/19/2001 
01/19/2001 
01/19/2001 
01/17/2001 

01/18/2001 
01/19/2001 
01/22/2001 
01/19/2001 
01/19/2001 
01/19/2001 
01/23/2001 
01/22/2001 
01/23/2001 

01/24/2001 
01/25/2001 
01/23/2001 
01/25/2001 
01/24/2001 
01/24/2001 
01/24/2001 
01/24/2001 

01/23/2001 
01/22/2001 
01/29/2001 
01/29/2001 
01/30/2001 


NAFTA-4,459 
NAFTA-4,460 
NAFTA-4,461 
I^FTA-4,462 
NAFTA-4,463 
NAFTA-4,464 
NAFTA-^,465 
NAFTA-4,466 
NAFTA-^,467 
NAFTA-4,468 

NAFTA--*,469 
NAFTA-4,470 
NAFTA-4,471 
NAFTA-4,472 
NAFTA-4,473 
NAFTA-4,474 
NAFTA-4,475 
NAFTA-4,476 
NAFTA-4,477 

NAFTA-4,478 
NAFTA-4,479 
NAFTA-4,480 
NAFTA-^,481 
NAFTA^,482 
NAFTA-4,483 
NAFTA^.484 
NAFTA-4,485 

NAFTA-4,4a6 
NAFTA-4,487 
NAFTA-4,488 
NAFTA-4,489 
NAFTA-^,490 


Tires. 

Solvent  adhesives. 

Knitted  sweaters. 

Building  gasoline  dispensers. 

Sanitary  wares. 

Automotive  parts. 

Ladies  sheer  hosiery. 

Socks. 

Ck>thing. 

Chikjren's  ck>thing. 

Bus  parts. 
Car  mirrors. 
Textile  fabric. 
Plastic  closures. 
Engine  transfer  lines. 
Transformer  coils,  solenokl  coils. 
Industrial  wori<  pants. 
Rotary  filling  machines. 
Solkj  hardwood  panels. 

Stainless  and  cartmn  steel  tank. 

Car  covers. 

Fiberglass. 

Dyed  yams. 

Molding  equipment. 

Pressure  vessels. 

Automotive  drums  &  rotors. 

Automotive    speciality    &    service 

tools. 
Pine  boards. 
Cement  products. 
Hoisery. 
Mini  blinds. 
Yeast. 


[FR  Doc.  01-3302  Filed  2-7-01;  8:45  am] 
BHJJNG  CODE  4S10-30-M 

DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administration 

[NAFTA-02789] 

The  Trane  Company;  Tyler,  TX; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  NAFTA- 
Transitional  Adjustment  Assistance 

In  accordance  with  Section  250(A), 
Subchapter  D.  Chapter  2.  Title  11.  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273),  the 
Department  of  Labor  issued  a 
Certification  for  NAFTA  Transitional 
Adjustment  Assistance  on  January  19, 
1999,  appUcable  to  workers  df  The 
Trane  Company,  a  division  of  American 
Standard.  Incorporated.  Tyler,  Texas. 
The  notice  was  published  in  the  Federal 
Register  on  January  29, 1999  (64  FR 
4713). 


At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
information  shows  that  some  employees 
of  The  Trane  Company,  a  division  of 
American  Standard,  Incorporated,  Tyler, 
Texas  were  leased  fit)m  Remedy 
Intelligent  Staffing.  Incorporated.  Tyler. 
Texas  to  produce  single  cylinder 
reciprocating  compressors  for  air 
conditioning  units  at  the  Tyler.  Texas 
facility.  Information  also  shows  that 
workers  separated  from  employment  at 
the  subject  firm  had  their  wages 
reported  under  a  separate 
unemployment  insurance  (UI)  tax 
account  for  Remedy  Intelligent  Staffing, 
Incorporated. 

Based  on  these  findings,  the 
Department  is  amending  the 
certification  to  include  workers  of 
Remedy  InteUigent  Staffing, 
Incorporated,  Tyler,  Texas  leased  to  The 
Trane  Company,  a  division  of  American 
Standard,  Incorporated.  Tyler.  Texas. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
The  Trane  Company,  a  division  of 


American  Standard,  Incorporated  who 
were  adversely  affected  by  a  shift  of 
production  to  Mexico. 

The  amended  notice  applicable  to 
NAFTA-02789  is  hereby  issued  as 
follows: 

"All  workers  of  The  Trane  Company,  a 
division  of  American  Standard.  Incorporated. 
Tyler,  Texas  and  leased  workers  of  Remedy 
Intelligent  Staffing.  Incorporated,  Tyler, 
Texas  who  were  engaged  in  employment 
related  to  the  production  of  single  cylinder 
reciprocating  compressors  for  air 
conditioning  units  for  The  Trsme  Company, 
a  division  of  American  Standard, 
Incorporated,  Tyler,  Texas  who  became 
totally  or  partially  separated  from 
employment  on  or  after  December  1, 1997 
through  January  19,  2001  are  eligible  to  apply 
for  NAFTA-TAA  under  Section  250  of  the 
Trade  Act  of  1974." 

Signed  at  Washington.  DC  this  17th  day  of 
January,  2001. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  01-3286  Filed  2-7-01;  8:45  am] 
MLLMO  CODE  4510-40-11 
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>EPARTMENT  OF  LABOR 

:mpioyment  and  Training 
Administration 

[NAFTA-04199] 


II 


United  States  Sugar  Corporation, 
Ciewiston,  FL;  (Notice  of  Termination  of 
Investigation 


Pursuant  to  Tide  V  of  the  North 
American  Free  Trade  Agreement 
hnplementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  (NAFTA- 
TAA),  and  in  accordemce  with  section 
250(a),  Subchapter  D,  Chapter  2,  Tide  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  19,  2000,  in 
response  to  a  petition  filed  on  behalf  of 
workers  at  United  States  Sugar 
Corporation.  Ciewiston,  Florida. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  ConsequenUy, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  at  Washington.  D.C.,  this  5th  day  of 
January  2001. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  01-3291  Filed  2-7-01;  8:45  am] 
BILLING  COOE  4510-30-M 


NATIONAL  COUNCIL  ON  DISABILITY 
Advisory  Committee  Meeting 

agency:  National  Council  of  Disability 
(NCD). 

SUMMARY:  This  notice  sets  forth  the 
schedule  of  the  forthcoming  meeting,  in 
teleconference  format,  for  NCD's  Youth 
Advisory  Committee.  Notice  of  this 
meeting  is  required  under  section 
10(a)(l)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92^63). 

Youth  Advisory  Committee:  The 
piupose  of  NCD's  Youth  Advisory 
Committee  is  to  provide  input  into  NCD 
activities  consistent  with  the  values  and 
goals  of  the  Americans  with  Disabilities 
Act. 

DATES:  March  14.  2001.  4  p.m.-5  p.m. 
EST. 

Location:  1331  F  Street.  NW.r  Suite 
1050.  Washington,  DC. 

For  Youth  Advisory  Committee 
Information,  Contact:  Gerrie  Drake 
Hawkins,  Ph.D.,  Program  Specialist, 
National  Council  on  Disability,  1331  F 
Street  NW.,  Suite  1050,  Washington,  DC 
20004;  202-272-2004  (voice), 202-272- 
2074  (TTY),  202-727-2022  (fax), 
ghawkins@ncd.gov  (e-mail). 


Agency  Mission:  The  National  Council 
on  Disability  is  an  independent  federal 
agency  composed  of  15  members 
appointed  by  the  President  of  the 
United  States  and  confirmed  by  the  U.S. 
Senate.  Its  overall  purpose  is  to  promote 
policies,  programs,  practices,  and 
procedures  that  guarantee  equal 
opportunity  for  «dl  people  with 
disabilities,  regardless  of  the  nature  of 
severity  of  the  disability;  and  to 
empower  people  with  disabilities  to 
achieve  economic  self-sufficiency, 
independent  living,  and  inclusion  and 
integration  into  all  aspects  of  society. 

This  committee  is  necessary  to 
provide  advice  and  recommendations  to 
NCD  on  disability  issues. 

We  currently  have  a  membership 
reflecting  ovu  nation's  diversity  and 
representing  a  variety  of  disabling 
conditions  firom  across  the  United 
States. 

Open  Meeting:  This  advisory 
committee  meeting,  in  teleconference 
format,  of  the  National  Council  of 
Disability  will  be  open  to  the  public. 
However,  due  to  fiscal  constraints  and 
staff  limitations,  a  limited  number  of 
additional  lines  will  be  available.  Those 
interested  to  joining  the  meeting  should 
contact  the  appropriate  staff  member 
listed  above.  Space  is  limited. 

Records  will  be  kept  of  all  Youth 
Advisory  Committee  meetings  calls  and 
will  be  available  after  the  meeting  for 
public  inspection  at  the  National 
Coimcil  on  Disability. 

Signed  in  Washington.  DC.  on  February  2, 
2001. 

Ethel  D.  Briggs, 
Executive  Director. 
[FR  Doc.  01-3216  Filed  2-7-01;  8:45  am] 

BILUNG  CODE  6820-MA-M 


NATIONAL  WOMEN'S  BUSINESS 
COUNCIL 

Sunshine  Act  Notice;  Meeting 

AGENCY:  National  Women's  business 

council. 

ACTION:  Notice  of  Meeting. 

SUMMARY:  In  accordance  with  the 
Women's  Business  Ownership  Act, 
Public  Law  105-135  as  amended,  the 
National  Women's  Business  Council 
(NWBC)  announces  a  forthcoming 
Coimcil  meeting  and  joint  meeting  of 
the  NWBC  and  Interagency  Committee 
on  Women's  Business  Enterprise.  The 
meetings  will  cover  action  items  worked 
on  by  the  National  Women's  Business 
Council  and  the  Interagency  Committee 
on  Women's  Business  Enterprise 
included  by  not  limited  to  prociu^ment. 
access  to  capital  and  training. 


DATES:  February  14.  2001. 
ADDRESSES:  Council  Meeting.  The 
Monarch  Hotel.  2401  M  Street,  NW 
(24di  &  M  Stilts),  Washington.  DC,  9 
a.m.  to  12  p.m. 
STATUS:  Open  to  the  public. 
CONTACT:  National  Women's  Business 
Council,  409  Third  Street,  SW.  Suite 
210,  Washington,  DC  20024,  (202)  205- 
3850— Gilda  Presley. 
Note:  Please  call  by  February  12.  2001. 

Gilda  Presley, 

Administrative  Officer,  National  Women's 
Business  Council. 

[FR  Doc.  01-3343  Filed  2-5-01;  4:43  pm] 

BILLING  COOE  6«20-AS-«l 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  OMB 
Review 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Raihoad 
Retirement  Board  (RRB)  has  submitted 
the  following  proposal(s)  for  the 
collection  of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

Summary  of  Proposal(s) 

(1)  Collection  title:  Railroad 
Retirement  Act  Continuing  Entitlement. 

(2)  Form(s)  submitted:  AA-5.  G-478, 
RB-5. 

(3)  OMB  Number:  3220-0052. 

(4)  Expiration  date  of  current  OMB 
clearance:  3/30/2001. 

(5)  Type  of  request:  Revision  of  a 
-ciurently  approved  collection. 

(6)  Respondents:  Individuals  or 
Households,  Business  or  other  for-profit 

(7)  Estimated  annual  number  of 
respondents:  20,300. 

(8)  Total  annual  responses:  20,300. 

(9)  Total  annual  reporting  hours: 
16,350 

(10)  Collection  description:  Section  2 
of  the  Railroad  Retirement  Act  (RRA) 
provides  for  payment  of  aimuities  to 
retired  or  disabled  railroad  employees, 
their  spouses  and  eligible  survivors.  The 
collection  provides  the  Railroad 
Retirement  Board  with  information 
needed  to  adnunister  and  monitor  their 
continued  entitlement  to  benefits  under 
the  RRA  after  an  initial  award  is  made. 

Additional  Information  or  Conunents 

Copies  of  the  forms  and  supporting 
documents  can  be  obtained  from  Chuck 
Mierzwa,  the  agency  clearance  officer 
(312-751-3363).  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald  J.  Hodapp.  Railroad 
Retirement  Board.  844  North  Rush 
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Street,  Chicago,  niinois  60611-2092  and 
the  OMB  reviewer,  Joe  Lackey  (202- 
395-7316),  Office  of  Management  and 
Budget,  Room  10230,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Chuck  Mierzwa, 

Clearance  Officer. 

[FR  Doc.  01-3329  Filed  2-7-01;  8:45  am] 

BILLING  CODE  7906-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  Written  Request,  Copies  Available 

,  From:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washington,  DC 
20549. 

Extension: 
Rules  Bh-1  to  8b-32,  SEC  File  No.  270- 

135,  OMB  Control  No.  3235-0176 
Rule  206(3)-2,  SEC  File  No.  270-216,  OMB 

Control  No.  3235-0243 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.).  the  Securities 
and  Exchange  Commission 
("Commission")  is  publishing  the 
following  summary  of  collections  for 
public  comment.  The  Commission  plans 
to  submit  these  existing  collections  of 
information  to  the  Office  of 
Management  and  Budget  for  extension 
and  approval. 

Rules  8b-l  to  8b-32  under  the 
Investment  Company  Act  of  1940  (the 
"Act")  are  the  procedural  rules  an 
investment  company  must  follow  when 
preparing  and  filing  a  registration  ' 

statement.  These  ndes  were  adopted  to 
standardize  the  mechanics  of 
registration  under  the  Act  and  to 
provide  more  specific  guidance  for 
persons  registering  under  the  Act  than 
the  information  contained  in  the  statute. 
For  the  most  part,  these  procedural  rules 
do  not  require  the  disclosure  of 
information.  Two  of  the  rules,  however, 
require  limited  disclosure  of 
information.'  The  information  required 
is  necessary  to  ensure  that  investors 
have  clear  and  complete  information 
upon  which  to  base  an  investment 
decision.  The  Commission  uses  the 
information  that  investment  companies 
provide  on  registration  statements  in  its 
regiUatory,  disclosure  review. 


'  Rule  8t>-3  provides  that  whenever  a  registration 
form  requires  the  title  of  securities  to  be  stated,  the 
registrant  must  indicate  the  type  and  general 
character  of  the  securities  to  be  issued.  Rule  8b-22 
provides  that  if  the  existence  of  control  is  open  to 
reasonable  doubt,  the  registrant  may  disclaim  the 
existence  of  control,  but  it  roust  stale  the  material 
facts  pertinent  to  the  possible  existence  of  control. 


inspection  and  policy-making  roles.  The 
respondents  to  the  collection  of 
information  are  investment  companies 
filing  registration  statements  under  the 
Act. 

The  Commission  does  not  estimate 
separately  the  total  aimual  reporting  and 
recordkeeping  burden  associated  with 
Rules  8b-l  to  8b-32  because  the  burden 
associated  with  these  rules  are  included 
in  the  burden  estimates  the  Commission 
submits  for  the  investment  company 
registration  statement  forms  (e.g.,  Form 
N-  lA,  Form  N-2,  Form  N-3,  and  Form 
N-4).  For  example,  a  mutual  fimd  that 
prepares  a  registration  statement  on 
Form  N-IA  must  comply  with  the  rules 
under  Section  8(b),  including  ndes  on 
riders,  amendments,  the  form  of  the 
registration  statement,  and  the  number 
of  copies  to  be  submitted.  Because  the 
fund  only  incurs  a  biuden  from  the 
Section  8(b)  rules  when  preparing  a 
registration  statement,  it  would  be 
impractical  to  measure  the  compliance 
burden  of  these  rules  separately.  The 
Commission  believes  that  including  the 
burden  of  the  Section  8(b)  rules  with  the 
burden  estimates  for  the  investment 
company  registration  statement  forms 
provides  a  more  accurate  and  complete 
estimate  of  the  total  burdens  associated 
with  the  registration  process. 

Rule  206(3)-2  permits  investment 
advisers  to  comply  with  Section  206(3) 
of  the  Investment  Advisers  Act  of  1940 
("Advisers  Act")  by  obtaining  a  blanket 
consent  from  a  client  to  enter  into 
agency  cross  transactions,  provided  that 
certain  disclosures  are  made  to  the 
client.  The  information  requirements  of 
the  rule  consist  of  the  following:  (1) 
Prior  to  obtaining  the  client's  consent 
appropriate  disclosure  must  be  made  to 
the  client  as  to  the  practice  of,  and  the 
confficts  of  interest  involved  in,  agency 
cross  transactions;  (2)  at  or  before  the 
completion  of  any  such  transaction  the 
client  must  be  furnished  with  a  written 
confirmation  containing  specified 
information  and  offering  to  furnish 
upon  request  certain  jidditional 
information;  and  (3)  at  least  annually, 
the  client  must  be  furnished  with  a 
written  statement  or  simunary  as  to  the 
total  number  of  transactions  during  the 
period  covered  by  the  consent  and  the 
total  amount  of  commissions  received 
by  the  adviser  or  its  affiliated  broker- 
dealer  attributable  to  such  transactions. 

The  Commission  uses  the  information 
required  by  Rule  206(3)-2  in  connection 
with  its  investment  adviser  inspection 
program  to  ensure  that  advisers  are  in 
compliance  with  the  rule.  Adviser 
clients  also  use  the  information  to 
monitor  agency  cross  transactions. 
Without  the  information  collected  imder 
the  rule,  the  Commission  would  be  less 


efficient  and  effective  in  its  inspection 
program  and  clients  would  not  have 
information  valuable  for  monitoring  the 
adviser's  handling  of  their  accounts. 

The  Commission  estimates  that 
approximately  785  respondents  use  the 
rule  annually,  necessitating  about  32 
responses  per  respondent  each  year,  for 
a  total  of  25,120  responses.  Each 
response  requires  about  .5  hours,  for  a 
total  of  12,560  hours. 

The  estimated  average  burden  hoiu^ 
are  made  solely  for  the  purposes  of  the 
PRA  and  are  not  derived  from  a 
comprehensive  or  even  representative 
survey  or  study  of  the  cost  of 
Commission  rules  and  forms. 

Written  comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
[>erformance  of  the  fimctions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted  in 
writing  within  60  days  of  this 
publication. 

Direct  your  written  comments  to 
Michael  E.  Bartell,  Associate  Executive 
Dfrector,  Office  of  Information 
Technology,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549. 

Dated:  February  1,  2001. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  01-3236  Filed  2-7-01;  8:45  am] 
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February  1.  2001. 

Pursuant  to  Section  19(b)(1)  of  the 
Seciuities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-^  thereunder,^ 


•  15  U.S.C.  78s(b)(l}. 
-17CFR240.19b-4. 
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notice  is  hereby  given  that  on  January 
12,  2001,  the  International  Securities 
Exchange  LLC  ("ISE"  or  "Exchange") 
filed  with  the  Seciuities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regidatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to 
establish  a  marketing  fee  to  fund  its 
payment-for-order-flow  program.  The 
fee  will  be  $.75  per  contract  on  all 
Primary  Market  Maker  ("PMM")  and 
Competitive  Market  Maker  ("CMM") 
executions  against  customer  orders. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
ISE  included  statements  concerning  the 
purpose  of,  and  basis  for,  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  FV  below.  The  Exchange  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  Ute  Proposed  Rule 
Change 

1.  Pmpose 

The  purpose  of  the  proposed  rule 
change  is  to  provide  a  soxu-ce  of  funding 
for  the  Exchange's  payment-for-order- 
flow  program,  recently  approved  by  the 
Commission.^  The  fee  will  be  $.75  per 
contract  on  all  PMM  and  CMM 
executions  against  customer  orders. 

2.  Statutory  Basis 

The  basis  under  the  Act  for  the 
proposed  rule  change  is  the  requirement 
imder  Section  6(b)(4)  *  that  an  exchange 
have  an  equitable  allocation  of 
reasonable  dues,  fees  and  other  charges 
among  its  members  and  other  persons 
using  its  facilities. 


^  See  Securities  Exchange  Act  Release  No.  43833 
fanuary  10,  2001),  66  FR  7822  (January  25,  2001). 
''*15U.S.C78f(b)(4). 


B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  does  not  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  die  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments  on 
this  proposed  rule  change.  The 
Exchange  has  not  received  any 
imsolicited  written  comments  from 
members  or  other  interested  parties. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rtde  Change  and  Timing  Cor 
Commission  Action 

The  foregoing  rule  change,  which 
establishes  or  changes  a  due,  fee,  or 
other  charge  applicable  to  members  of 
the  Exchange,  has  become  effective 
pursuant  to  Section  19(b)(3)(A)  ^  of  the 
Act-and  subparagraph  (f)(2)  of  Rule  19b- 
4  thereimder.**  At  any  time  within  60 
days  of  the  filing  of  the  nde  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  wTitten  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Secuirities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  diat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copjdng  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copjring  at 
the  principal  office  of  the  ISE.  All 
submissions  should  refer  to  File  No. 


SR-01-01,  and  should  be  submitted  by 
March  1,2001. 

For  tlie  Commission,  by  the  Division  of 
Market  Regulation,  piu^uant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  01-3237  Filed  2-7-01;  8:45  am] 
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February  2,  2001. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  January   • 
12,  2001,  the  International  Securities 
Exchange  LLC  ("Exchange"  or  "ISE") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  and  II,  and  III  below,  which 
Items  have  been  prepared  by  the 
Exchange.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to  amend 
its  Rules  716(c)  and  805(a)  to  permit 
market  makers  to  enter  block-size  orders 
into  the  Block  Order  Mechanism.  The 
text  of  the  proposed  rule  change  is  set 
forth  below.  Additions  are  italicized  and 
deletions  are  bracketed. 


Rule  716.  Block  Trades 

***** 

(c)  Block  Order  Mechanism.  The 
Block  Order  Mechanism  is  a  process  by 
which  [an  Electronic  Access  Member]  a 
Member  can  obtain  liquidity  for  the 
execution  of  block-size  orders. 


Rule  805.  Market  Maker  Orders 

(a)  Options  Classes  to  Which 
Appointed.  Market  makers  may  not 
place  principal  orders  to  buy  or  sell 
options  in  the  options  classes  to  which 


5  15U.S.C.  78s(b)(3)(A). 
•  17  CFR  240.19b-4(f)(2). 


'17CFR200.30-3(a)(12). 
•  15  U.S.C.  78s(b)(l). 
*17CFR240.19b-«. 
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they  are  appointed  under  Rule  802, 
other  than  immediate-or-cancel  orders 
and  bibck-size  orders  executed  through 
the  Block  Order  Mechanism  pursuant  to 
Rule  715(c].  Competitive  Market  Makers 
shall  comply  with  the  provisions  of 
Rule  804(e)(2)(ii)  upon  the  entry  of  such 
orders  if  they  were  not  previously 
quoting  in  the  series. 
***** 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
ISE  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Exchange  has 
prepared  sununaries,  set  forth  in 
sections  A,  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Piupose 

The  Exchange's  Block  Order 
Mechanism  permits  Electronic  Access 
Members  to  solicit  trading  interest  for 
orders  of  50  contracts  or  more.  Because 
market  makers  do  not  handle  agency 
orders,  the  Exchange  did  not  anticipate 
that  they  would  need  a  block 
mechanism.  Thus,  the  Exchange 
initially  limited  the  Block  Order 
Mechanism  to  Electronic  Access 
Members.  Experience  indicates  that 
market  makers  would  find  the  Block 
Order  Mechanism  useful  to  hedge  or 
liquidate  positions  resulting  from  their 
market  making  activities  on  the 
Exchange. 

The  ISE  provides  automatic 
executions  for  orders  placed  by  market 
makers  on  the  Exchange.  The  ISE 
trading  system  enables  ISE  market 
makers  to  individually  enter  quotations 
with  an  associated  size  representing  the 
number  of  contracts  for  which  each 
market  maker  is  firm  for  Public 
Customer  orders.  The  trading  system 
also  permits  ISE  market  makers  to 
specify  how  much  of  this  size  is 
available  for  automatic  execution  by 
non-customer  orders  and  other  ISE 
market  makers.  Because  ISE  market 
makers  may  be  reluctant  to  be  exposed 
to  automatic  executions  from  other 
market  makers,  the  size  available  for 
market  makers  may  be  substantially 
lower  than  that  available  for  Public 
Customers.  Indeed,  no  other  options 


exchange  provides  market  makers  the 
opportimity  to  receive  automatic 
execution  of  their  orders;  and 
conversely,  no  other  options  exchange 
requires  that  its  market  makers  be 
exposed  to  automatic  executions  by 
other  market  makers. 

The  ISE  believes  that  permitting 
market  makers  to  utilize  the  Block  Order 
Mechanism  will  give  the  trading  crowd 
an  opportunity  to  determine  whether 
they  are  willing  to  provide  more 
liquidity  to  large  market  maker  orders 
than  would  be  available  if  the  market 
maker  entered  a  large-size  order  for 
automatic  execution  against  existing 
quotes.  Market  makers  on  the  floors  of 
the  other  options  exchanges  currently 
are  able  to  trade  with  each  other  in  this 
manner. 

The  Exchange  thus  proposes  to  amend 
Rule  716(c)  (Block  Order  Mechanism) 
and  Rule  805(a)  (Market  Maker  Orders) 
to  extend  the  Block  Order  Mechanism  to 
ISE  market  makers.  The  Block  Order 
Mechanism  permits  a  participant  to 
solicit  trading  interest  from  crowd     * 
participants  via  a  text  message  in  a 
manner  that  replicates  requests  for 
markets  in  a  floor-based  trading  crowd. 
Crowd  participants  receive  the  message 
indicating  interest  to  trade  in  large-size 
and  are  given  30  seconds  to  respond.  It 
is  necessary  for  the  Exchange  to  set  a 
response  period  only  because  the 
communications  are  made  electronically 
rather  than  face-to-face  as  on  a  floor.  In 
the  case  of  a  floor-based  crowd,  there 
will  be  some  amoimt  of  time  between 
the  aimoimcement  of  the  trading 
interest  by  the  floor  broker  and  the 
response  by  the  market  makers,  but 
there  is  no  need  to  define  a  time  limit 
because  the  market  makers  are'  able  to 
communicate  directly. 

The  ISE  states  that  when  requests  for 
markets  are  made  on  a  trading  floor, 
they  are  not  considered  the  same  as  bids 
or  offers  that  are  required  to  be 
displayed  in  the  exchange's 
disseminated  quotation  by  Rule  llAcl- 
1  imder  the  Act,^  as  they  require  an 
immediate  response  which  may  or  may 
not  be  accepted.  On  a  floor,  if  the 
response  from  the  crowd  is  not 
sufficient,  the  broker  walks  away  and 
the  interest  is  withdrawn.  Similarly, 
when  interest  is  communicated 
electronically  through  the  ISE's  Block 
Order  Mechanism,  there  is  no  obligation 
to  execute  during  the  response  period, 
and  the  indication  may  be  withdrawn 
anytime  during  the  30  seconds.  If  the 
response  fit)m  the  crowd  is  not 
sufficient  at  the  end  of  the  response 


period,  the  interest  is  automatically 
withdrawn  from  the  system. 

It  is  only  after  the  30  seconds  that  an 
interest  entered  into  the  Block  Order 
Mechanism  will  be  executed  in  whole 
or  in  part  according  to  the  algorithm 
contained  in  716(c).  Again,  if  no 
execution  takes  place,  the  interest  is 
automatically  canceled  from  the  system. 
In  other  words,  there  is  no  standing 
limit  order  in  the  trading  system  and 
there  is  no  ability  for  any  person  to 
execute  against  the  interest  diuing  the 
exposure  period."* 

Permitting  ISE  market  makers  to  enter 
trading  interest  into  the  Block  Order 
Mechanism  is  no  different  from 
allowing  market  makers  on  the  floor  of 
the  other  options  exchanges  to 
aimounce  trading  interest  to  the  crowd. 
In  fact,  an  ISE  market  maker  can  use  a 
floor  broker  to  assess  the  liquidity  in 
trading  crowds  on  the  other  options 
exchange,  but  currently  has  no 
mechanism  to  accomplish  the  same 
objective  on  the  ISE.  This  situation 
places  the  ISE  at  a  competitive 
disadvantage,  as  this  trading  interest  is 
executed  on  other  exchanges  purely 
because  participants  communicate 
directly  rather  than  electronically. 

2.  Statutory  Basis 

The  basis  imder  the  Act  for  this 
proposed  rule  change  is  the  requirement 
under  Section  6(b)(5)  ^  that  an  exchange 
have  rules  that  are  designed  to  prevent 
fi^udulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  for  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  In  particular,  to  the 
extent  that  ISE  market  makers  can  seek 
liquidity  for  large  size  orders  on  other 
options  exchanges  but  currently  are 
unable  to  do  so  on  the  ISE,  the  proposed 
rule  change  will  remove  a  substantial 
impediment  to  and  perfect  the 
mechanism  for  a  free  and  open  market 
on  the  ISE. 


'See  17  cm  240.11acl-l(b). 


*The  Exchange  states  that  while  a  recent 
amendment  to  Exchange  Act  Rule  llAcl-1,  making 
it  applicable  to  the  trading  of  options,  is  not  yet 
effective,  use  of  the  Block  Order  Mechanism  will  be 
consistent  with  the  requirements  of  the  Rule.  See 
Securities  Exchange  Act  Release  No.  43591 
(November  17,  2000).  65  FR  75439  (December  1, 
2000).  The  Exchange  states  in  particular  that  the 
Block  Order  Mechanism  does  not  come  within  the 
definition  of  an  "electronic  communications 
network"  contained  in  paragraph  (a)(8)  of  Rule 
llAcl-1,  and  thus  indications  of  interest  entered 
into  the  Block  Order  Mechanism  would  not  be 
subject  to  the  requirements  of  paragraph  (c)(5)  of 
the  Rule. 

» 15  U.S.C  78f(b)(5). 
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B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

This  proposed  rule  change  will 
remove  a  burden  on  competition  in  that 
it  provides  a  mechanism  for  ISE  market 
makers  to  annoimce  indications  of 
interest  where  currently  they  only  have 
such  capability  on  other  options 
exchanges.  Restricting  ISE  market 
makers'  ability  to  seek  liquidity  for 
large-size  trading  interest  when  they  are 
able  to  do  so  on  other  options  exchanges 
is  a  substantial  burden  on  competition 
as  it  reduces  the  likelihood  that  such 
orders  will  be  executed  on  the 
Exchange.  It  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act  to  competitively 
disadvantage  the  ISE  on  the  basis  that 
its  members  communicate  electronically 
rather  than  in  person. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  not  solicited,  and 
oes  not  intend  to  solicit,  comments  on 
this  proposed  rule  change.  The 
Exchange  has  not  received  any 
unsolicited  vmtten  comments  fi*om 
members  or  other  interested  parties. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 


Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

I  j  Interested  persons  are  invited  to 
mbmit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 


Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  Inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  offices  of  the  ISE.  All 
submissions  should  refer  to  File  No. 
SR-ISE-01-03  and  should  be  submitted 
by  March  1,2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  01-3267  Filed  2-7-01;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43914;  File  No.  SR-NASD- 
00-78] 

Self  Regulatory  Organizations;  Notice 
of  HIing  jof  a  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc.  Amending  ttie  Nasdaq  By- 
Laws 

January  31,  2001. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  January 
22,  2001,  the  National  Association  of 
Securities  Dealers,  Lac.  ("NASD") 
through  its  subsidiary.  The  Nasdaq 
Stock  Market,  Inc.  ("Nasdaq")  filed  vdth 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  D,  and  III  below,  which  Items 
have  been  prepared  by  Nasdaq.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  firom  interested  persons. 

Self'Regulatoiy  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  is  proposing  to  amend  its  By- 
Laws  regarding  the  balancing 
requirements  on  the  Nasdaq  Board  of 
Directors  ("the  Board")  and  the 
composition  and  operation  of  certain 
Nasdaq  committees.  Nasdaq  also  seeks 
to  make  certain  changes  to  conform  to 
the  General  Corporation  Law  of  the 
State  of  Delaware  ("Delaware  law"). 
Proposed  new  language  is  in  italics; 
proposed  deletions  are  in  brackets. 


"17  CFR  200.30-3(8)(12). 
>  15  U.S.C.  788(b)(1). 
»17CFR240.19b-«. 


By-Laws  of  the  NASDAQ  Stock  Maricet, 
Inc. 

Article  I 

Definitions 


(j)  "Industry  Director"  or  "Industry 
member"  means  a  Director  (excluding 
[the  President  or  the  Chief  Executive 
Officer]  any  two  officers  of  Nasdaq, 
selected  at  the  sole  discretion  of  the 
Board,  amongst  those  officers  who  may 
be  serving  as  Directors  (the  "Staff 
Directors"))  or  Nasdaq  Listing  and 
Hearing  Review  Coimcil  or  committee 
member  who  (1)  is  or  has  served  in  the 
prior  three  years  as  an  officer,  director, 
or  employee  of  a  broker  or  dealer, 
excluding  an  outside  director  or  a 
director  not  engaged  in  the  day-to-day 
management  of  a  broker  or  dealer;  (2)  is 
an  officer,  director  (excluding  an 
outside  director),  or  employee  of  an 
entity  that  owns  more  than  ten  percent 
of  the  equity  of  a  broker  or  dealer,  and 
the  broker  or  dealer  accounts  for  more 
than  five  percent  of  the  gross  revenues 
received  by  the  consolidated  entity;  (3) 
owns  more  than  five  percent  of  the 
equity  securities  of  any  broker  or  dealer, 
whose  investments  in  brokers  or  dealers 
exceed  ten  percent  of  his  or  her  net 
worth,  or  whose  ownership  interest 
otherwise  permits  him  or  her  to  be 
engaged  in  the  day-to-day  management 
of  a  broker  or  dealer  (4)  provides 
professional  services  to  brokers  or 
dealers,  and  such  services  constitute  20 
percent  or  more  of  the  professional 
revenues  received  by  the  Director  or  20 
percent  or  more  of  the  gross  revenues 
received  by  the  Director's  or  member's 
firm  or -partnership;  (5)  provides 
professional  services  to  a  director, 
officer,  or  employee  of  a  broker,  dealer, 
or  corporation  that  owns  50  percent  or 
more  of  the  voting  stock  of  a  broker  or 
dealer,  and  such  services  relate  to  the 
director's  officer's,  or  employee's 
professional  capacity  and  constitute  20 
percent  or  more  of  the  professional 
revenues  received  by  the  Director  or 
member  or  20  percent  or  more  of  the 
gross  revenues  received  by  the 
Director's  or  member's  firim  or 
partnership;  or  (6)  has  a  consulting  or 
employment  relationship  with  or 
provides  professional  services  to  the 
NASD,  NASD  Regulation,  Nasdaq,  or 
Amex  (and  any  predecessor)  or  has  had 
any  such  relationship  or  provided  any 
such  services  at  any  time  within  the 
prior  three  years; 
***** 

(p)  "[National]  Nominating 
Committee"  means  the  [National] 
Nominating  Committee  appointed 
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purs\iant  to  (Article  VII,  Section  9  of  the 
NASD)  these  By-Laws; 

(q)  "Non-Industry  Director"  or  "Non- 
Industry  member"  means  a  Director 
(excluding  the  [President  or  the  Chief 
Executive  Officer]  Staff  Directors)  or 
Nasdaq  Listing  and  Hearing  Review 
CouncU  or  committee  member  who  is 

(1)  a  Public  Director  or  Public  member; 

(2)  an  officer  or  employee  of  an  issuer 
of  securities  listed  on  Nasdaq  [or  Amex], 
or  traded  in  the  over-the-coimter 
market;  or  (3)  any  other  individual  who 
would  not  be  an  Industry  Director  or 
Industry  member; 
***** 

[(u)  "Floor  Governor"  or  "Amex  Floor 
Governor"  means  a  Floor  Governor  of 
Amex  elected  pursuant  to  Article  II, 
Section  .01(a)  of  the  Amex  By-Laws;] 

[(v)  "Nasdaq-Amex"  means  Nasdaq- 
Amex  Market  Group,  Inc.;] 

((w)  (v)  "Amex"  means  American 
Stock  Exchange  LLC[;  and]. 

[(x)  "Amex  Board"  means  the  Board 
of  Governors  of  Amex.] 


Article  in 

Meeting  of  Stockholders 

[Action  by  Consent  of  Stockholder] 
Annual  Meetings  of  Stockholders 

Sec.  3.1    (a)  Nominations  of  persons 
for  election  to  the  Board  and  the 
proposal  of  business  to  be  considered  by 
the  stockholders  may  be  at  an  annual 
meeting  of  stockholders  only  (i) 
pursuant  to  Nasdaq's  notice  of  meeting 
(or  any  supplement  thereto),  (ii)  by  or  at 
the  direction  of  the  Board  or  the 
[National]  Nominating  Conunittee  or 
(iii)  by  an  stockholder  of  Nasdaq  who 
was  a  stockholder  of  record  of  Nasdaq 
at  the  time  the  notice  provided  for  in 
this  Section  3.1  is  delivered  to  the 
Secretary  of  Nasdaq,  who  is  entitled  to 
vote  at  the  meeting  and  who  complies 
with  the  notice  procedtu^s  set  forth  in 
this  Section  3.1. 

(b)  For  nominations  or  other  business 
to  be  properly  brought  before  an  annual 
meeting  by  a  stockholder  pursuant  to 
Section  3.1(a)(iii),  the  stockholder  must 
have  given  timely  notice  thereof  in 
writing  to  the  Secretary  of  Nasdaq  and 
any  such  proposed  business  other  than 
the  nominations  of  persons  for  election 
to  the  Board  must  constitute  a  proper 
matter  for  stockholder  action.  To  be 
timely,  a  stockholder's  notice  shall  be 
delivered  to  the  Secretary  at  the 
principal  executive  offices  of  Nasdaq 
not  later  than  the  close  of  business  on 
the  ninetieth  day  nor  earlier  than  the 
close  of  business  on  the  one  hundred 
twentieth  day  prior  to  the  first 
anniversary  of  the  preceding  year's 


aimual  meeting  (provided,  however, 
that  in  the  event  that  the  date  of  the 
annual  meeting  is  more  than  thirty  days 
before  or  more  than  seventy  days  after 
such  anniversary  date,  notice  by  the 
stockholder  must  be  so  delivered  not 
earlier  than  the  close  of  business  on  the 
one  hundred  twentieth  day  prior  to  such 
aimual  meeting  and  not  later  than  the 
close  of  business  on  the  later  of  the 
ninetieth  day  prior  to  such  annual 
meeting  or  the  tenth  day  following  the 
day  on  which  public  announcement  of 
the  date  of  such  meeting  is  first  made  by 
Nasdaq).  For  piuposes  of  the  first 
annual  meeting  of  stockholders  of 
Nasdaq  held  after  2000,  the  first 
anniversary  of  the  2000  annual  meeting 
of  stockholders  shall  be  deemed  to  be 
May  15,  2001.  In  no  event  shall  the 
public  announcement  of  an 
adjournment  or  postponement  of  an 
annual  meeting  commence  a  new  time 
period  (or  extend  any  time  period)  for 
the  giving  of  a  stockholder's  notice  as 
described  above.  Such  stockholder's 
notice  shall  set  forth:  (i)  As  to  each 
person  whom  the  stockholder  proposes 
to  nominate  for  election  as  a  dii'ector  all 
information  relating  to  such  person  that 
is  required  to  be  disclosed  in 
solicitations  of  proxies  of  election  of 
directors  in  an  election  contest,  or  is 
otherwise  required,  in  each  case 
pursuant  to  Regulation  14A  under  the 
Act  and  Rule  14a-ll  thereimder  (and 
such  person's  written  consent  to  being 
named  in  the  proxy  statement  as  a 
nominee  and  to  serving  as  a  director  if 
elected);  (ii)  as  to  any  other  business 
that  the  stockholder  proposes  to  bring 
before  the  meeting,  a  brief  description  of 
the  business  desired  to  be  brought 
before  the  meeting,  the  text  of  the 
proposal  or  business  (including  the  text 
of  any  resolutions  proposed  for 
consideration  and  in  the  event  that  such 
business  includes  a  proposal  to  amend 
the  By-Laws  of  Nasdaq,  the  language  of 
the  proposed  amendment),  the  reasons 
for  conducting  such  business  at  the 
meeting  and  any  material  interest  in 
such  business  of  such  stockholder  and 
the  beneficial  owner,  if  any,  on  whose 
behalf  the  proposal  is  made;  and  (iii)  as 
to  the  stockholder  giving  the  notice  and 
the  beneficial  owners,  if  any,  on  whose 
behalf  the  nomination  or  proposal  is 
made  (A)  the  name  and  address  of  such 
stockholder,  as  they  appear  on  Nasdaq's 
books,  and  of  such  beneficial  owner,  (B) 
the  class  and  number  of  shares  of  capital 
stock  of  Nasdaq  which  are  owned 
beneficially  and  of  record  by  such 
stockholder  and  such  beneficial  owner, 
(C)  a  representation  that  the  stockholder 
is  a  holder  of  record  of  stock  of  Nasdaq 
entitled  to  vote  at  such  meeting  and 


intends  to  appear  in  person  or  by  proxy 
at  the  meeting  to  propose  such  business 
or  nomination,  and  (D)  a  representation 
whether  the  stockholder  or  the 
beneficial  owner,  if  any,  intends  or  is 
part  of  a  group  which  intends  (1)  to 
deliver  a  proxy  statement  and/or  form  of 
proxy  to  holders  of  at  least  the 
percentage  of  Nasdaq's  outstanding 
capital  stock  required  to  approve  or 
adopt  the  proposal  or  elect  the  nominee 
and/or  (2)  otherwise  to  solicit  proxies 
bom  stockholders  in  support  of  such 
proposal  or  nomination.  Nasdaq  may 
require  any  proposed  nominee  to 
furnish  such  other  information  as  it  may 
reasonably  require  to  determine  the 
eligibility  of  such  proposed  nominee  to 
serve  as  a  director  of  Nasdaq, 
(c)  No  change. 

Special  Meetings  of  Stockholders 

Sec.  3.2    Only  such  business  shall  be 
conducted  at  a  special  meeting  of 
stockholders  as  shall  have  been  brought 
before  the  meeting  pursuant  to  Nasdaq's 
notice  of  meeting.  Nominations  of 
persons  for  election  to  the  Board  may  be 
made  at  a  special  meeting  of 
stockholders  at  which  directors  are  to  be 
elected  pursuant  to  Nasdaq's  notice  of 
meeting  (a)  by  or  at  the  direction  of  the 
Board  or  the  [National]  Nominating 
Committee  or  (b)  provided  that  the 
Board  has  determined  that  directors 
shall  be  elected  at  such  meeting,  by  any 
stockholder  of  Nasdaq  who  is  a 
stockholder  of  record  at  the  time  the 
notice  provided  for  in  this  Section  3.2 
is  delivered  to  the  Secretary  of  Nasdaq, 
who  is  entitled  to  vote  at  the  meeting 
and  upon  such  election  and  who 
complies  with  the  notice  procedures  set 
forth  in  this  Section  3.2.  In  the  event 
Nasdaq  calls  a  special  meeting  of 
stockholders  for  the  purpose  of  electing 
one  or  more  directors  to  the  Board,  any 
such  stockholder  entitled  to  vote  in 
such  election  may  nominate  a  person  or 
persons  (as  the  case  may  be)  for  election 
to  such  position(s)  as  specified  in 
Nasdaq's  notice  of  meeting,  if  the 
stockholder's  notice  required  by  Section 
3.1(b)  shall  be  delivered  to  the  Secretary 
at  the  principal  executive  offices  of 
Nasdaq  not  earlier  than  the  close  of 
business  on  the  one  hundred  twentieth 
day  prior  to  such  special  meeting  and 
not  later  than  the  close  of  business  on 
the  later  of  the  ninetieth  day  prior  to 
such  special  meeting  or  the  tenth  day 
following  the  day  on  which  the  public 
annoimcement  is  first  made  of  the  date 
of  the  special  meeting  and  of  the 
nominees  proposed  by  the  Board  to  be 
elected  at  such  meeting.  In  no  event 
shall  the  public  announcement  of  an 
adjournment  or  postponement  of  a 
special  meeting  commence  a  new  time 
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period  (or  extend  any  time  period)  for 
the  giving  of  a  stockholder's  notice  as 
described  above. 

General 

Sec.  3.3    (a)  Only  such  persons  who 
bre  nominated  in  accordance  with  the 
procedures  set  forth  in  this  Article  III 
shall  be  eligible  to  be  elected  at  an 
annual  or  special  meeting  of 
stockholders  of  Nasdaq  to  serve  as 
directors  and  only  such  business  shall 
be  conducted  at  a  meeting  of 
stockholders  as  shall  have  been  broughf 
before  the  meeting  in  accordance  vtrith 
the  procedures  set  forth  in  this  Article 
in.  Except  as  otherwise  provided  by 
law,  the  chairman  of  the  meeting  shall 
have  the  power  and  duty  [(a)]  (i)  to 
determine  whether  a  nomination  or  any 
business  proposed  to  be  brought  before 
the  meeting  was  made  or  proposed,  as 
the  case  may  be,  in  accordance  with  the 
procedures  set  forth  in  this  Article  ni 
(including  whether  the  stockholder  or 
beneficial  owner,  if  any,  on  whose 
behalf  the  nomination  or  proposal  is 
made  solicited  (or  is  part  of  a  group 
which  solicited)  or  did  not  so  solicit,  as 
the  case  may  be.  proxies  in  support  of 
such  stockholder's  nominee  or  proposal 
in  compliance  with  such  stockholder's 
representation  as  required  by  Section 
3.1(b)(iii)(D))  and  (ii)  if  any  proposed 
nomination  or  business  was  not  made  or 
proposed  in  compliance  with  this 
Article  III,  to  declare  that  such 
nomination  shall  be  disregarded  or  that 
such  proposed  business  shall  not  be 
transacted.  Notwithstanding  the 
foregoing  provisions  of  this  Article  III,  if 
the  stockholder  (or  a  qualified 
representative  of  the  stockholder)  does 
not  appear  at  the  annual  or  special 
meeting  of  stockholders  of  Nasdaq  to 
present  a  nomination  or  business,  such 
nomination  shall  be  disregarded  and 
such  proposed  business  shall  not  be 
transacted,  notwithstanding  that  proxies 
in  respect  of  such  vote  may  have  been 
received  by  Nasdaq. 
***** 

Article  IV 

Poard  of  Directors 

L         *         *         *         * 

Qualifications 

Sec.  4.3    Directors  need  not  be 
stockholders  of  Nasdaq.  The  number  of 
Non-Industry  Directors,  including  at 
least  one  Public  Director  and  at  least 
one  issuer  representative,  shall  equal  or 
exceed  the  number  of  Industry 
Directors,  [plus  the  President  and  the 
Chief  Executive  Officer  (if  they  are 
elected  Directors),]  unless  the  Board 
consists  of  ten  or  more  Directors.  In 


such  case  at  least  two  Directors  shall  be 
issuer  representatives.  [At  least  two 
Industry  Directors  and  two  Non- 
Industry  Directors  shall  be  drawn  from 
candidates  proposed  to  the  National 
Nominating  Committee  by  a  majority  of 
the  non-NASD  stockholders  of  Nasdaq.] 

Election 

Sec.  4.4    No  change. 

Resignation 

Sec.  4.5    Any  Director  may  resign  at 
any  time  either  upon  [vmtten]  notice  of 
resignation  to  the  Chair  of  the  Board,  the 
Chief  Executive  Officer,  the  President, 
or  the  Secretary.  Any  such  resignation 
shall  take  effect  at  the  time  specified 
therein  or,  if  the  time  is  not  specified, 
upon  receipt  thereof,  and  the  acceptance 
of  such  resignation,  unless  required  by 
the  terms  thereof,  shall  not  be  necessary 
to  make  such  resignation  effective. 
****** 

Filling  of  Vacancies 

Sec.  4.8    If  a  Director  position 
becomes  vacant,  whether  because  of 
death,  disability,  disqualification, 
removal,  or  resignation,  the  [National] 
Nominating  Committee  shall  nominate, 
and  the  Board  shall  elect  by  majority 
vote,  a  person  satisfying  the 
classification  (Industry,  Non-Industry, 
or  Public  Director),  if  applicable,  for  the 
directorship  as  provided  in  Section  4.3 
to  fill  such  vacancy,  except  that  if  the 
remaining  term  of  office  for  the  vacant 
Director  position  is  not  more  than  six 
months,  no  replacement  shall  be 
required. 
***** 

Sec.  4.11     (a)-(c)  No  change. 

(d)  Directors  or  members  of  any 
committee  appointed  by  the  Board  may 
participate  in  a  meeting  of  the  Board  or 
of  such  committee  through  the  use  of  a 
conference  telephone  or  [similar]  other 
commtmications  equipment  by  means  of 
which  all  persons  participating  in  the 
meeting  may  hear  one  another,  and  such 
participation  in  a  meeting  shall 
constitute  presence  in  person  at  such 
meeting  for  sdl  purposes. 

Notice  of  Meetings;  Waiver  of  Notice 

Sec.  4.12     (a)  No  change. 

(b)  Notice  of  any  meeting  of  the  Board 
need  not  be  given  to  any  Director  if 
waived  by  that  Director  in  writing  or  by 
electronic  transmission  (or  by  telegram, 
telefax,  cable,  radio,  or  wireless  and 
subsequently  confirmed  in  writing  or  by 
electronic  transmission)  whether  before 
or  after  the  holding  of  such  meeting,  or 
if  such  Director  is  present  at  such 
meeting,  subject  to  Article  X,  Section 
10.3(b). 

(c)  No  change. 


Committees 

Sec.  4.13    (a)  The  Board  may.  by 
resolution  or  resolutions  adopted  by  [a 
majority  of]  the  [whole]  Board,  appoint 
one  or  more  conunittees.  Except  as 
herein  provided,  vacancies  in 
membership  of  any  committee  shall  be 
filled  by  the  [vote  of  a  majority  of  the 
whole]  Board.  The  Board  may  designate 
one  or  more  Directors  as  alternate 
members  of  any  committee,  who  may 
replace  any  absent  or  disquaUfied 
member  at  any  meeting  of  the 
committee.  In  the  absence  or 
disquahfication  of  any  member  of  a 
committee,  the  member  or  members 
thereof  present  at  any  meeting  and  not 
disqualified  from  voting,  whether  or  not 
such  member  or  members  constitute  a 
quorum,  may  unanimously  appoint 
another  Director  to  act  at  the  meeting  in 
the  place  of  any  such  absent  or 
disqualified  member.  Members  of  a 
committee  shall  hold  office  for  such 
period  as  may  be  fixed  by  a  resolution 
adopted  by  [a  majority  of]  the  [whole] 
Board.  Any  member  of  a  committee  may 
be  removed  from  such  committee  only 
[after  a  majority  vote]  by  [of]  the  [whole] 
Board,  after  appropriate  notice. 

(b)  The  Board  may,  be  resolution  or 
resolutions  adopted  by  a  majority  of  the 
whole  Board,  delegate  to  one  or  more 
committees  the  power  and  authority  to 
act  on  behalf  of  the  Board  in  carrying 
out  the  functions  and  authority 
delegated  to  Nasdaq  by  the  NASD  under 
the  Delegation  Plan.  Such  delegations 
shall  be  in  conformance  with  applicable 
law,  the  Restated  Certificate  of 
Incorporation,  these  By-Laws,  and  the 
Delegation  Plan.  Action  taken  by  a 
committee  pursuant  to  such  delegated 
authority  shall  be  subject  to  review, 
ratification,  or  rejection  by  the  Board.  In 
all  other  matters,  the  Board  may,  by 
resolution  or  resolutions  adopted  by  [a 
majority  of]  the  [whole]  Board,  delegate 
to  one  or  more  committees  that  consist 
solely  of  one  or  more  Directors  the 
power  and  authority  to  act  on  behalf  of 
the  Board  in  the  management  of  the 
business  and  affairs  of  Nasdaq  to  the 
extent  permitted  by  law  and  not 
inconsistent  with  the  Delegation  Plan.  A 
committee,  to  the  extent  permitted  by 
law  and  provided  in  the  resolution  or 
resolutions  creating  such  committee 
may  authorize  the  seal  of  Nasdaq  to  be 
affixed  to  all  papers  that  may  require  it. 

(c)  No  change. 

(d)  The  Board  may  appoint  an 
Executive  Conunittee,  which  shall,  to 
the  fullest  extent  permitted  by  Delaware 
law  and  other  applicable  law,  have  and 
be  permitted  to  exercise  all  the  powers 
and  authority  of  the  Board  in  the 
management  of  the  business  and  afhirs 
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of  Nasdaq  between  meetings  of  the 
Board,  and  which  may  authorize  the 
seal  of  Nasdaq  to  be  affixed  to  all  papers 
that  may  require  it.  [The  Executive 
Committee  shall  consist  of  three  or  four 
Directors,  including  at  least  one  Public 
Director.  The  Chief  Executive  Officer  of 
Nasdaq  shall  be  a  member  of  the 
Executive  Committee.]  The  number  of 
Non-Industry  [committee  members] 
Directors  on  the  Executive  Committee 
shall  equal  or  exceed  the  number  of 
Industry  [committee  members]  Directors 
on  the  Executive  Committee  [plus  the 
Chief  Executive  Officer).  The  percentage 
of  Public  Directors  on  the  Executive 
Committee  shall  be  at  least  as  great  as 
the  percentage  of  Public  Directors  on  the 
whole  Board.  An  Executive  Committee 
member  shall  hold  office  for  a  term  of 
one  year.  [At  all  meetings  of  the 
Executive  Committee,  a  quorum  for  the 
transaction  of  business  shall  consist  of 
a  majority  of  the  Executive  Committee. 
In  the  absence  of  a  quonmi,  a  majority 
of  the  committee  members  present  may 
adjourn  the  meeting  iintil  a  quorum  is 
present]. 

(e)  The  Board  may  appoint  a  Finance 
Committee.  The  Finance  Committee 
shall  advise  the  Board  with  respect  to 
the  oversight  of  the  financial  operations 
and  conditions  of  Nasdaq,  including 
recommendations  for  Nasdaq's  annual 
operating  and  capital  budgets  and 
proposed  changes  to  the  rates  and  fees 
charged  by  Nasdaq.  [The  Finance 
Committee  shall  consist  of  three  or  four 
Directors.  The  Chief  Executive  Officer  of 
Nasdaq  shall  serve  as  a  member  of  the 
Committee].  A  Finance  Committee 
member  shall  hold  office  for  a  term  of 
one  year. 

(f)  The  Board  shall  appoint  a 
Management  Compensation  Committee. 
The  Management  Compensation 
Committee  shall  consider  and 
recommend  compensation  policies, 
programs,  and  practices  for  employees 
of  Nasdaq.  A  majority  of  Management 
Compensation  Committee  members 
shall  be  Non-Industry  Directors.  The 
Chief  Executive  Officer  shall  be  an  ex- 
officio,  non-voting  member  of  the 
Management  Compensation  Committee. 
A  Management  Compensation 
Committee  member  shall  hold  office  for 
a  term  of  one  year. 

(g)  The  Board  shall  appoint  an  Audit 
Committee. 

(i)  The  Audit  Committee  shall  consist 
of  four  or  five  Directors,  none  of  whom 
shall  be  officers  or  employees  of 
Nasdaq.  A  majority  of  the  Audit 
Committee  members  shall  be  Non- 
Industry  Directors.  The  Audit 
CoiTunittee  shall  include  two  Public 
Directors.  A  Public  Director  shall  serve 
as  Chair  of  the  Committee.  An  Audit 


Comnuttee  member  shall  hold  office  for 
a  term  of  one  year. 

(ii)  No  member  of  the  Audit 
Committee  shall  participate  in  the 
consideration  or  decision  of  any  matter 
relating  to  a  particular  Nasdaq  member, 
company,  or  individual  if  such  Audit 
Committee  member  has  a  material 
interest  in,  or  a  professional,  business, 
or  personal  relationship  with,  that 
member,  company,  or  individual,  or  if 
such  participation  shall  create  an 
appearance  of  impropriety.  An  Audit 
Committee  member  shall  consult  with 
the  General  Counsel  of  Nasdaq  to 
determine  if  recusal  is  necessary.  If  a 
member  of  the  Audit  Committee  is 
recused  from  consideration  of  a  matter, 
any  decision  on  the  matter  shall  be  by 
a  vote  of  a  majority  of  the  remaining 
members  of  the  Audit  Committee. 

(h)  The  Board  may  appoint  a 
Nominating  Committee.  The 
Nominating  Conunittee  shall  nominate 
Directors  for  each  vacant  or  new 
Director  position  on  the  Board  and 
members  for  each  vacant  or  new 
position  on  the  Nasdaq  Listing  and 
Hearing  Review  Council  for 
appointment  by  the  Board. 

(i)  The  Nominating  Committee  shall 
consist  of  no  fewer  than  six  and  no  mote 
than  nine  members.  The  number  of 
Non-Industry  members  on  the 
Nominating  Committee  shall  equal  or 
exceed  the  number  of  Industry  members 
on  the  Nominating  Committee.  If  the 
Nominating  Committee  consists  of  six 
members,  at  least  two  shall  be  Public 
committee  members.  If  the  Nominating 
Committee  consists  of  seven  or  more 
members,  at  least  three  shall  be  Public 
committee  members.  No  officer  or 
employee  of  Nasdaq  shall  serve  as  a 
member  of  the  Nominating  Committee 
in  any  voting  or  non-voting  capacity.  No 
more  than  three  of  the  Nominating 
Committee  members  and  no  more  than 
two  of  the  Industry  committee  members 
shall  be  current  members  of  the  Nasdaq 
Board. 

(ii)  A  Nominating  Conunittee  member 
may  not  simultaneously  serve  on  the 
Nominating  Committee  and  the  Board, 
unless  such  member  is  in  his  or  her  final 
year  of  service  on  the  Board,  and 
following  that  year,  that  member  may 
not  stand  for  election  to  the  Board  until 
such  time  as  he  or  she  is  no  longer  a 
member  of  the  Nominating  Committee. 

(iii)  Members  of  the  Nominating 
Conunittee  shall  be  appointed  armually 
by  the  Board  and  may  be  removed  by 
majority  vote  of  the  Board. 

(iv)  The  Secretary  shall  collect  from 
each  nominee  for  Director  such 
information  as  is  reasonably  necessary 
to  serve  as  the  basis  for  a  determination 
of  the  nominee's  classification  as  an 


Industry,  Non-Industry,  or  Public 
Director,  if  applicable,  and  the  Secretary 
shall  certify  to  the  Nominating 
Conunittee  each  nominee's 
classification,  if  applicable.  Directors 
shall  update  the  information  submitted 
under  this  subsection  at  least  annually 
and  upon  request  of  the  Secretary,  and 
shall  report  immediately  to  the 
Secretary  and  change  in  such 
information. 

[(f)]  (i)  Each  committee  may  adopt  its 
own  rules  of  procedure  and  may  meet 
at  stated  times  or  on  such  notice  as  such 
committee  may  determine.  Each 
committee  shall  keep  regular  minutes  of 
its  proceedings  and  report  the  same  to 
the  Board  when  required. 

[(g)]  (j)  Unless  otherwise  provided  by 
these  By-Laws,  a  majority  of  a 
committee  shall  constitute  a  quorum  for 
the  transaction  of  business,  and  the  vote 
of  a  majority  of  the  members  of  such 
committee  present  at  a  meeting  at  which 
a  quorum  is  present  shall  be  an  act  of 
such  committee. 

[(h)]  (k)  Upon  request  of  the  Secretary 
of  Nasdaq,  each  prospective  committee 
member  who  is  not  a  Director  shall 
provide  to  the  Secretary  such 
information  as  is  reasonably  necessary 
to  serve  as  the  basis  for  a  determination 
of  the  prospective  committee  member's 
classification  as  an  Industry,  Non- 
Industry,  or  Public  committee  member. 
The  Secretary  of  Nasdaq  shall  certify  to 
the  Board  each  prospective  committee 
member's  classification.  Such 
committee  members  shall  update  the 
information  submitted  under  this 
[Section]  subsection  at  least  annually 
and  upon  request  of  the  Secretary  of 
Nasdaq,  and  shall  report  immediately  to 
the  Secretary  any  change  in  such 
information. 
•        •        •        *        * 

Sec.  4.16    Any  action  required  or 
permitted  to  be  taken  at  a  meeting  of  the 
Board  or  of  a  conunittee  may  be  taken 
without  a  meeting  if  all  Directors  or  all 
members  of  such  committee,  as  the  case 
may  be,  consent  thereto  in  [writing,  and 
the  writing  or  writings  are  filed  with  the 
minutes  of  proceedings  of  the  Board  or 
the  committee)  accordance  with 
applicable  law. 

Article  V 

NASDAQ  Listing  and  Hearing  Review 
Coiuudl 


Nomination  Process 

Sec.  5.3    The  Secretary  of  Nasdaq 
shall  collect  from  each  nominee  for  the 
office  of  member  of  the  Nasdaq  Listing 
and  Hearing  Review  Council  such 
information  as  is  reasonably  necessary 
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to  serve  as  the  basis  for  a  determination 
of  the  nominee's  qualifications  and 
classification  as  an  Industry  or  Non- 
Industry  member,  and  the  Secretary 
shall  certify  to  the  [National] 
Nominating  Conimittee  each  nominee's 
qualifications  and  classification.  After 
appointment  to  the  Nasdaq  Listing  and 
Hearing  Review  Council,  each  member 
shall  update  such  information  at  least 
annually  and  upon  request  of  the 
Secretary,  and  shall  report  inmiediately 
to  the  Secretary  any  change  in  such 
information. 


Filling  of  Vacancies 

Sec.  5.8    If  a  position  on  the  Nasdaq 
Listing  and  Hearing  Review  Council 
becomes  vacant,  whether  because  of 
death,  disability,  disqualification, 
removal,  or  resignation,  the  [National] 
Nominating  Committee  shall  nominate, 
and  the  Board  shall  appoint  a  person 
satisfying  the  qualifications  for  the 
position  as  provided  in  Section  5.2(a)  to 
fill  such  vacancy,  except  that  if  the 
remaining  term  of  office  for  the  vacant 
position  is  not  more  than  six  months,  no 
replacement  shall  be  required. 

Quorum  and  Voting 

I    Sec.  5.9    No  change. 

Meetings 

Sec.  5.10    The  members  of  the 
Nasdaq  Listing  and  Hearing  Review 
Coimcil  may  participate  in  a  meeting 
through  the  use  of  a  conference 
telephone  or  (similar]  other 
communications  equipment  by  means  of 
which  all  persons  participating  in  the 
meeting  may  hear  one  another,  and  such 
participation  in  a  meeting  shall 
constitute  presence  in  person  at  such 
meeting  for  all  purposes. 

'Article  Vn 

OfBcers,  Agents,  and  Employees 


fincipal  Officers 
Sec.  7.1    The  principal  officers  of 
Nasdaq  shall  be  elected  by  the  Board 
and  shall  include  a  Chair,  a  Chief 
Executive  Officer,  a  President,  a 
Secretary,  a  Treasurer,  and  such  other 
officers  as  may  be  designated  by  the 
Board.  One  person  may  hold  the  offices 
and  perform  the  duties  of  any  two  or 
more  of  said  principal  offices,  except 
the  offices  and  duties  of  President  and 
Vice  President  or  of  President  and 
Secretary.  None  of  the  principal  officers, 
except  the  Chair  of  the  Board  [and  the 
Chief  Executive  Officer],  need  be 
Directors  of  Nasdaq. 


Resignation  and  Removal  of  Officers 

Sec.  7.5    (a)  Any  officer  may  resign  at 
any  time  upon  [written]  notice  of 
resignation  to  the  Board,  the  Chief 
Executive  Officer,  the  President,  or  the 
Secretary.  Any  such  resignation  shall 
take  effect  upon  receipt  of  such  notice 
or  at  any  later  time  specified  therein. 
The  acceptance  of  a  resignation  shall 
not  be  necessary  to  make  the  resignation 
effective. 


Article  X 

Miscellaneous  Provisions 

***** 

Waiver  of  Notice 

Sec.  10.3    (a)  Whenever  notice  is 
required  to  be  given  by  law,  the  Restated 
Certificate  of  Incorporation,  or  these  By- 
Laws,  a  [written]  waiver  thereof 
[,signed]  by  the  person  or  persons 
entitled  to  such  notice,  whether  before 
or  after  the  time  stated  therein,  shall  be 
deemed  equivalent  to  notice.  Neither 
the  business  to  be  transacted  at,  nor  the 
purpose  of,  any  regular  or  special 
meeting  of  the  stockholders,  Directors, 
or  members  of  a  committee  of  Directors 
need  be  specffied  in  any  (written] 
waiver  of  notice. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tlie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
siunmaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Nasdaq  proposes  to  amend  its  By- 
Laws  regarding  the  balancing 
requirements  on  the  Nasdaq  Board  of 
Directors  and  the  composition  and 
operation  of  certain  Nasdaq  committees 
and  to  make  certain  changes  to  conform 
Nasdaq's  By-Laws  to  Delaware  law. 
NASD  members  approved  a 
restructuring  plan  on  April  14,  2000, 
with  3,423  members  voting  in  favor  and 
652  against.  The  plan  involves 
broadening  the  ownership  in  Nasdaq 
through  a  two-phase  private  placement 
of  common  stock  and  warrants  to  NASD 


members,  Nasdaq  issuers,  and  certain 
others.  Before  Phase  1  of  the  private 
placement  closed  on  )une  28,  2000,  the 
NASD  owned  100  percent  of  Nasdaq. 
Now,  after  the  closing  of  Phase  2  of  the 
private  placement,  Nasdaq  has 
numerous  shareholders,  but  the  NASD 
will  retain  voting  control  of  Nasdaq 
imtil  Nasdaq  obtains  approval  of  its 
exchange  registration  application.  On 
November  9,  2000,  Nasdaq  filed  a  Form 
1  with  the  Commission,  which,  if 
granted,  would  change  Nasdaq's  status 
to  an  exchange  and  a  separate  self- 
regulatory  organization  from  the  NASD. 
Until  the  SEC  approves  the  Form  1 , 
Nasdaq's  activities,  including  the 
activities  of  committees  described  below 
that  involve  functions  or  responsibilities 
of  a  registered  securities  association  will 
be  subject  to  the  NASD's  oversight 
under  the  Plan  of  Allocation  and 
Delegation  of  Fxmctions  by  NASD  to 
Subsidiaries  ("Delegation  Plan"),  as 
approved  by  the  Commission. 

Nasdaq  proposes  to  amend  its  By- 
Laws  to  make  certain  changes  to  its 
corporate  governance  while  it  is 
operating  under  the  Delegation  Plan. 
Nasdaq  believes  that  these  changes  will 
allow  it  to  operate  consistent  with  the 
requirements  of  its  Restated  Certificate 
of  Incorporation  and  Delaware  law  and 
operate  with  more  flexibility  insofar  as 
the  balancing  requirements  are 
concerned. 

Article  I 

Nasdaq  proposes  that  up  to  two 
officers  of  Nasdaq  who  may  be  elected 
to  the  Board  be  treated  as  neutral  for 
purposes  of  calculating  the  balance 
between  Industry  and  Non-Industry 
Directors.  Article  FV,  Section  4.3  of  the 
Nasdaq  By-Laws  requires  that  the 
number  of  Non-Industry  Directory  equal 
or  exceed  the  number  of  Industry 
Directors.  Currentiy,  Nasdaq  officers 
who  serve  on  the  Board  are  treated  as 
Industry  Directors  for  purposes  of 
calculating  the  compositional  balance  of 
the  Nasdaq  Board. 

To  effectuate  this  change,  Nasdaq 
proposes  to  exclude  from  the  definitions 
of  Industry  Director  and  Non-Industry 
Director  up  to  two  Nasdaq  officers  who 
are  elected  to  the  Board  (hereinafter 
referred  to  as  "Staff  Directors").  Thus,  if 
the  stockholders  elected  one  or  two 
officers  to  the  Board,  they  would  be 
deemed  neutral  Staff  Directors  and 
would  not  be  included  in  calcidating 
the  balance  between  Industry  and  Non- 
Industry  Directors  on  the  Nasdaq  Board 
piu^uant  to  Article  IV,  Section  4.3.  If  the 
stockholders  elected  three  or  more 
officers  to  the  Board,  then  the  Board,  in 
its  discretion,  would  designate  two  as 
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neutral  Staff  Directors  and  the  others 
would  be  considered  Industry  Directors. 

E)efinitions  for  "Amex  Floor 
Governors,"  "Nasdaq- Amex,"  and 
"Amex  Board"  are  deleted  because  the 
terms  are  no  longer  used  in  the  Nasdaq 
By-Laws. 

Article  rV 

Nasdaq  proposes  to  modify  its  By-Law 
provision  establishing  the  balancing 
requirements  between  Industry  and 
Non-Industry  Directors,  by  removing 
references  to  Nasdaq  officers  who  may 
be  elected  to  the  Board.  Nasdaq 
represents  that  the  effect  of  this 
amendment,  in  conjimction  with  the 
amendments  to  the  definitions  of 
Industry  and  Non-Industry  Directors 
described  above,  will  ensure  that  the 
two  neutral  Staff  Directors  are  not 
coimted  when  calcidating  the  Industry/ 
Non-Industry  balance  of  the  Board. 

Nasdaq  proposes  to  delete  the 
provision  of  Section  4.3  that  requires 
that  certain  Directors  be  drawn  firom 
candidates  proposed  to  the  National 
Nominating  Committee  by  a  majority  of 
the  non-NASD  stockholders  of  Nasdaq. 
This  provision  is  no  longer  operative  as 
Neisdaq  has  solicited  the 
recommendations  of  the  non-NASD 
stockholders  and  has  mailed  a  ballot  to 
non-NASD  stockholders  asking  them  to 
vote  on  such  candidates.  Nasdaq 
anticipates  that  the  four  new  directors 
will  be  selected  and  begin  serving  on 
the  Board  by  the  end  of  January  2001. 

Delaware  law  does  not  require 
director  and  officer  resignations  to  be  in 
writing.  3  Conforming  changes  are  made 
in  Article  FV,  Section  4.5  and  Article 
Vn,  Section  7.5  of  the  By-Laws. 

Certain  Nasdaq  By-Laws  relating  to 
committees  ciuxently  requires 
resolutions  to  be  adopted  by  a  majority 
vote  of  the  whole  Board  [e.g.,  to  appoint 
a  committee,  delegate  authority  to  a 
committee,  remove  a  committee 
member).  Nasdaq  proposes  to  remove 
this  high  vote  requirement  since  it  is  no 
longer  required  for  Nasdaq  imder 
applicable  Delaware  law.* 

Nasdaq  proposes  several  amendments 
to  Section  4.13  relating  to  committees. 
With  respect  to  the  Executive  and 
Finance  Committees,  Nasdaq  proposes 
to  remove  limitations  on  the  size  of  the 
Committees.  As  ciurently  provided  in 
the  By-Laws,  the  Executive  Committee 
would  continue  to  have  balancing 
requirements  for  Industry,  Non- 
Industry,  and  Public  Directors,  but  no 
such  requirements  would  apply  to  the 
Finance  Committee. 


Under  Delaware  law,  the  Board  of  a 
stockholder-owned  corporation  must 
appoint  the  Directors  who  serve  on 
Board  committees.  Moreover,  Board 
committees  must  be  comprised  solely  of 
directors  to  be  vahdly  constituted  as 
such  under  Delaware  law.^  Therefore, 
Nasdaq  proposes  to  remove  the  By-Law 
provision  that  requires  the  Nasdaq  Chief 
Executive  Officer  to  serve  on  the 
Executive  and  Finance  Committees 
because  it  is  inconsistent  with  the 
Board's  exclusive  authority  in  this 
respect  and  inconsistent  with  the 
requirement  that  such  committees  be 
comprised  solely  of  directors  if  the 
Chief  Executive  Officer  is  not  a  director. 
In  the  future,  any  Nasdaq  officer  elected 
to  the  Board  may  be  appointed  to  these 
Committees. 

New  provisions  for  an  Audit 
Committee  and  a  Management 
Compensation  Committee  are  added  to 
Section  4.13.  These  provisions  are 
modeled  on  the  provisions  for  the 
coimterpart  NASD  committees  and 
comply  with  the  balancing  requirements 
of  the  NASD's  August  8,  1996 
settlement  order  with  the  Commission 
("1996  Order"). 

Nasdaq  proposes  new  provision  for  a 
Nominating  Committee.  Currently  the 
NASD  Nominating  Committee 
nominates  candidates  for  the  Nasdaq 
Board  and  Listing  and  Review  Coimcil.^ 
In  light  of  the  broadening  of  the 
ownership  of  Nasdaq,  Nasdaq  proposes 
that  a  committee  of  its  Board,  rather 
than  a  committee  of  the  board  of  one  of 
its  stockholders,  would  be  the 
appropriate  nomination  body  for  the 
organization.  The  NASD  has  proposed 
conforming  changes.^  The  Nasdaq 
Nominating  Committee  compositional 
requirements  would  mirror  the 
compositional  requirements  for  the 
NASD  Nominating  Committee  and 
comply  with  the  requirements  of  the 
1996  Order.  Throughout  the  By-Laws, 
references  to  the  NASD's  National 
Nominating  Committee  would  be 
replaced  with  references  to  Nasdaq's 
Nominating  Committee."  Nasdaq 
believes  that,  in  general,  establishment 
of  these  conunittee  will  help  Nasdaq 
conduct  its  Board  meetings  in  a  more 
streamlined  and  efficient  maimer. 

Nasdaq  proposes'to  amend  Section 
4.16  to  conform  it  with  amendments  to 
Delaware  law  affording  greater  use  of 
technology.  Specifically,  under 
Delaware  law,  directors  are  now 


'8  Del.  C.  Section  141(b). 
«8  Del.  C  Section  141(c)(2). 


»/d. 

"  Nasdaq  By-Laws  Article  IV,  Section  4.13(Ii). 

'  Special  NASD  Notice  to  Members  00-90. 

■Nasdaq  By-Laws  Article  I(p);  Article  HI.  Sections 
3.1.  3.2:  Article  IV,  Sections  4.8;  and  Article  V. 
Sections  5.3,  5.8. 


permitted  to  take  action  without  a 
meeting  if  all  directors  consent  in 
writing  or  by  electronic  transmission.^ 

Article  vn 

Section  7.1  aurently  provides  that 
none  of  the  principal  officers  of  Nasdaq, 
except  the  Chair  and  Chief  Executive 
Officer,  need  be  Directors.  Nasdaq 
proposes  to  remove  the  reference  to  the 
Chief  Executive  Officer  to  provide  the 
flexibility  to  have  a  Chief  Executive 
Officer  who  is  not  a  Director. 

Article  X 

Delaware  law  no  longer  requires  a 
waiver  of  certain  notices  to  be  in 
writing.'"  Nasdaq  proposes  a 
conforming  change  in  Section  10.3. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b)(6)  of  the 
Act,''  which  requires,  among  other 
things,  that  the  rules  of  the  association 
be  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and,  in  general,  to  protect 
investors  and  the  public  interest. 
Nasdaq  believes  that  the  changes 
proposed  to  its  corporate  governance 
will  improve  the  efficiency  of  the  Board 
and  make  it  practices  and  procedures 
consistent  with  the  Delaware  law 
requirements  for  shareholder 
corporations.  * 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  die  Act. 

C  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Nasdaq  did  not  solicit  or  receive 
written  comments  on  the  proposed  rule 
change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 


•8  Del.  C.  Section  141(f). 
">8Del.C.  Section  229. 
"  15  U.S.C  78o-3(b)(6). 
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ir. 


(ii)  as  to  which  the  NASD  consei^,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
nUe  change,  or 

I   (B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  diat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-78  and  should  be  submitted 
by  March  1,2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  01-3238  Filed  2-7-01;  8:45  am] 
BILUNG  COOE  M10-01-M 


PARTMENT  OF  TRANSPORTATION 

I  Aviation  Administration 

dvlsory  Circular  120-73,  Damage 
Tolerance  Assessment  of  Repairs  to 
Pressurized  Fuselages 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  issuance  of  advisory 
circular. 

SUMMARY:  This  notice  aimoimces  the 
issuance  of  Advisory  Circular  (AC)  120- 
73,  "Damage  Tolerance  Assessment  of 
Repairs  to  Pressurized  Fuselages."  The 
AC  provides  guidance  on  acceptable 
means  of  incorporating  FAA-approved 
repair  assessment  guidelines  in  air 


"  17  CFR  20O.3O-3(a)(12). 


carrier  maintenance  or  inspection 
programs. 

DATES:  Advisory  Circular  120-73  was 
issued  on  December  14,  2000,  by  the 
Director  of  the  Aircraft  Certification 
Service,  Federal  Aviation 
Administration. 

How  to  Obtain  Copies:  You  can  get  a 
paper  copy  of  AC  120-73  by  writing  to 
U.S.  Department  of  Transportation, 
Subsequent  Distribution  Center,  SVC- 
121.23,  Ardmore  East  Business  Center, 
3341  Q  75th  Avenue,  Landover, 
Maryland  20785.  The  AC  also  will  be 
available  on  the  Internet  at  http:// 
www.faa.gov/avr/air/airhome.htm,  at 
the  link  titled  "Advisory  Circulars" 
imder  the  "Available  Information" 
drop-down  menu. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  issues  contact  Brent  Bandley, 
FAA,  Transport  Airplane  Directorate, 
Los  Angeles  Aircraft  Certification 
Office,  Airframe  Branch,  ANM-120L, 
3960  Paramoimt  BoiUevard,  Lakewood, 
Cahfomia  90712-4137;  telephone  (562) 
627-5237;  fax  (562)  627-5210. 

For  other  information  contact:  Jill 
DeMarco,  FAA,  Transport  Airplane 
Directorate,  Program  Management 
Branch,  ANM-114,  1601  Lind  Avenue 
SW.,  Renton,  Washington  98055-4056; 
telephone  (425)  227-1313;  fax  (425) 
227-1320. 
SUPPLEMENTARY  INFORMATION: 

Discussion  of  Comments 

On  December  22, 1997,  the  FAA 
issued  a  notice  of  the  availability  of 
proposed  Advisory  Circular  (AC)  120- 
XX,  "Repair  Assessment  of  Pressiuized 
Fuselages."  That  notice  was  published 
in  the  Federal  Register  on  January  2, 
1998  (63  FR  137),  and  we  requested 
comments  from  the  public  on  the 
proposed  AC  docimient.  Three 
commenters  sent  comments  asking  for 
changes  to  various  sections  of  the 
proposed  AC.  We  have  addressed  those 
comments  in  the  final  AC  as  described 
below. 

Changes  in  General  Terminology 

One  commenter  requests  that  the  FAA 
clarify  the  terminology  used  in  the 
proposed  AC  to  indicate  that  the  area  of 
inspection  termed  the  "fuselage 
pressure  boundary."  The  commenter 
states  that  this  area  includes  not  only 
the  fuselage  skin  and  bulkhead  web,  but 
the  door  skin  as  well. 

The  FAA  concurs.  The  intent  of  the 
repair  assessment  is  to  include  the 
entire  fuselage  pressure  boimdary, 
which  does  include,  among  other 
things,  the  fuselage,  bulkhead  webs,  and 
the  door  skin.  We  have  changed  the 
terminology  accordingly  throughout  the 


final  AC.  [We  made  this  same  change  in 
terminology  in  the  final  rule  associated 
vvrith  this  AC:  Repair  Assessment  for 
Pressiuized  Fuselages,  amendments  91- 
264, 121-275, 125-33,  and  129-8  (65  FR 
24108,  April  25,  2000).] 

Stage  1:  Data  Collection 

One  commenter  suggests  changes  to 
the  guidance  that  concerns  the  list  of 
structure  for  which  repair  assessments 
are  required.  The  proposed  guidance 
states  that  some  manufacturers  have 
reduced  this  list  by  determining  the 
inspection  requirements  for  critical 
details.  If  the  requirements  are  equal  to 
normal  maintenance  checks,  such  as  the 
Baseline  Zonal  Inspection  (BZI),  those 
details  were  excluded  &t>m  this  Ust.  The 
commenter  points  out  that  some 
manufacturers  also  have  excluded  itmns 
bora,  the  list  if,  through  any  other 
inspection  program,  the  repaired 
structure  was  previously  foimd  to  be 
damage-tolerant.  The  commenter 
requests  that  this  be  noted  in  the 
proposed  AC. 

The  FAA  concurs.  We  have  revised 
paragraph  5.a.(l)  of  the  final  AC 
accordingly. 

Stage  2:  Repair  Classification 

One  commenter  notes  the  guidance 
states  that,  during  "Stage  2:  Repair 
Classification,"  applicants  would  use 
information  collected  from  "a  survey 
form"  to  classify  repairs  (into  one  of 
three  categories).  The  commenter  states 
that,  while  filling  in  a  siuvey  form  may 
be  helpful  when  it  is  time  to  classify 
repairs,  such  a  form  is  not  necessary. 
Based  on  the  knowledge  of  those  doing 
the  assessment,  the  classification  could 
be  done  without  filling  in  a  survey  form. 
Therefore,  the  commenter  requests  that 
the  FAA  revise  the  language  in  the 
proposed  AC  to  state  more  generally 
that  the  applicant  may  use  the 
information  gathered  during  Stage  1  to 
classify  repairs. 

The  FAA  concurs.  We  have  revised 
the  wording  in  paragraph  5.a.(2)  of  the 
final  AC  accordingly. 

Category  C  Repairs 

One  commenter  requests  that  the  term 
"temporary"  be  further  defined  to  mean 
"time-Umited"  when  defining  Category 
C  repairs.  The  commenter  points  to  an 
FAA  letter  (ANM-120S:SCF,  dated 
February  12,  1990)  that  it  previously 
received  that  provided  three  definitions 
of  repairs.  The  definition  contained  in 
the  letter  that  was  most  closely 
correlated  to  the  definition  of  Category 
C  repairs  contained  in  the  proposed  AC, 
used  the  term  "time-limited"  to  describe 
the  repair,  not  "temporary." 
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The  FAA  concurs  with  the 
coQunenter's  request.  We  have  revised 
paragraph  5.a.(2)(c)  of  the  final  AC  to 
state:  "Category  C:  A  temporary  (time- 
limited)  repair  that  will  need  to  be 
reworked  or  replaced  prior  to  an 
established  time  *  *  *" 

Airplane  Cycle  Age  Equal  to  or  Less 
Than  Implementation  Time  on  ECEective 
Date  of  Rule 

One  commenter  requests  that  the  FAA 
clarify  the  guidance  on  when  the 
assessment  process  would  begin  for 
airplanes  whose  flight  cycle  age  is  equal 
to  or  less  than  the  implementation  time 
on  the  date  the  associated  final  rule 
becomes  effective.  Specifically,  the 
commenter  points  out  that  the  deadline 
for  repair  assessment  does  not  include 
a  "not  to  exceed"  value  like  the  other 
airplanes  addressed  in  the  proposed  AC. 

The  FAA  concius  that  clarification  is 
necessary.  We  have  changed  paragraph 
6.g.(l)  of  the  final  AC  to  state  that  the 
assessment  of  an  airplane  in  this  group 
should  take  place  before  it  exceeds  the 
design  service  goal  (DSC),  plus  an 
equivalent  C-check.  (This  is  parallel  to 
the  limit  of  the  assessment  deadline 
specified  in  paragraph  6.g.(2)  for 
airplanes  whose  cycle  age  is  greater  than 
the  implementation  time,  but  less  than 
the  DSG,  on  the  date  that  the  associated 
final  rule  became  effective.) 

Maintenance  Program  Changes 

One  conmienter  requests  that  the  FAA 
revise  the  proposed  AC  to  make  its 
intent  clearer  concerning  maintenance 
program  changes.  The  proposed 
wording  states:  "If  the  interval 
escalation  reduces  the  frequency  of 
inspection  of  the  affected  area  below  the 
BZI  *  *  •". 

The  commenter  considers  that  this 
wording  is  confusing,  and  suggests  that 
it  could  be  clearer  if  changed  to:  "If  the 
revised  maintenance  or  inspection 
program  intervals  are  greater  than  those 
in  the  BZI*  *  *" 

The  FAA  concurs.  We  have  changed 
the  wording  in  paragraph  6.h.  of  the 
final  AC  accordingly. 

Sale  and  Transfier  of  Airplanes 

One  commenter  requests  changes 
concerning  the  time  for  implementing 
the  required  repair  assessment  for 
airplanes  that  previously  have  been 
operated  imder  an  FAA-approved 
maintenance  program  and  are  now 
being  sold  or  transferred.  The 
commenter  requests  that  the  phrase, 
"*  *   *  whichever  would  result  in  an 
earlier  accomplishment  date  for  the 
assessment,"  be  eliminated.  The 
commenter  states: 


•  Such  a  requirement  to  adopt 
previous  operators'  programs  into  the 
new  operator's  FAA-approved  program 
adds  needless  administrative 
complexity  and  confusion. 

•  The  FAA  applies  specific  oversight 
of  maintenance  program  integration  for 
fleet  additions,  whether  by  acquisition 
of  new  or  used  aircraft  of  by  lease. 

•  Ample  FAA  guidelines  cover  the 
integration  of  airplanes  transitioning 
from  one  maintenance  program  to 
aiiother,  and  there  is  no  need  to  add  an 
across-the-board  provision  which  may 
not  be  appropriate  in  may  cases. 

The  FAA  does  not  concur.  We 
consider  it  essential  that  operators 
ensure  that  transferred  airplanes  are 
maintained  in  accordance  with  the 
repair  assessment  program  on  the  same 
basis  as  if  there  were  continuity  in 
ownership.  Schediding  of  the  repair 
assessments  for  each  airplane  must  not 
be  delayed  or  postponed  because  of  a 
transfer  of  ownership;  in  some  cases, 
such  postponement  could  continue 
indefinitely  if  an  airplane  is  transferred 
frequently  from  one  owner  to  another. 
The  stipulation  contained  in  the  AC  is 
intended  to  prevent  the  situation  where 
an  airplane  is  transferred  so  often  that 
it  never  gets  assessed. 

Miscellaneous  Changes 

Title  of  AC:  We  changed  the  title  of 
the  final  AC  to  "Damage  Tolerance 
Assessment  of  Repairs  to  Pressurized 
Fuselages."  We  consider  that  this  new 
title  more  clearly  reflects  the  content  of 
the  AC  and  the  guidance  provided. 

Paragraph  3.,  Discussion:  We  revised 
this  paragraph  in  the  final  AC  provide 
a  comprehensive  list  of  all  airplane 
models  that  are  subject  to  the 
requirements  of  14  CFR  parts  91, 121, 
125,  and  129  for  a  structural  integrity 
assessment  of  repairs  to  the  fuselage 
pressure  boundary. 

Paragraph  6.j.,  Operation  of  Leased 
Foreign-Owned  Airplanes:  We  revised 
this  paragraph  to  point  out  that  the 
applicant  is  not  required  to  implement 
the  assessment  program  only  in 
accordance  with  the  "model-specific 
manufacturer's  repair  assessment 
guidelines."  We  deleted  the  word 
"manu&cturer's"  from  that  phrase  in 
the  final  AC.  The  applicant  may  use  the 
manufacturer's  guidelines  or  may  use 
any  others  that  have  been  developed 
and  approved  for  the  specific  airplane 
model. 


Issued  in  Renton,  Washington,  on  January 
23,  20dT. 

Dorenda  D.  Baker, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  01-3309  Filed  2-7-01;  8:45  am) 

BILLING  COOE  491S-13-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA,  Inc.  Special  Committee  198; 
Next  Generation  Communications 
(NEXCOM) 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C,  Appendix  2),  notice 
is  hereby  given  for  an  RTCA  NEXCOM 
Special  Committee  198  meeting  to  be 
held  February  22-23,  2001,  starting  at 
9:00  a.m.  The  meeting  will  be  held  at 
the  RTCA  Inc.,  1140  Connecticut  Ave, 
NW,  Suite  1020,  Washington,  DC, 
20536. 

At  the  request  of  the  Federal  Aviation 
Administration,  RTCA  established  a 
new  Special  Committee  (SC-198)  to 
develop  recommendations  for  the  Next 
Generation  Communications  (NEXCOM) 
program.  The  FAA  will  implement  an 
integrated  system  for  digital  air/ground 
voice  and  data  communications  in  the 
National  Airspace  System.  Special 
Committee  198  will  undertake  a 
multiphase  work  program  that  will 
initially  focus  on  operational 
considerations  and  identify,  then 
characterize,  basic  operational  issues, 
this  results  of  the  first  phase  effort  will 
be  published  in  a  Principles  of 
Operation  document  as  well  as  a  report 
on  responses  to  recommendation  of  the 
RTCA  Chairman's  Committee  on 
NEXCOM.  In  subsequent  phases, 
Special  Committee  198  will  address 
detailed  demonstration  and  transition 
planning. 

The  agenda  will  include:  (1)  Welcome 
and  Introductory  Remarks;  (2)  Review 
Terms  of  Reference,  discuss  multi-phase 
work  program;  (3)  Organize  work 
groups,  determine  leadership,  establish 
interim  milestones  to  deliver  two 
products  for  Phase  1 :  (a)  Report  on 
Responses  to  Reconunendations  to  the 
RTCA  Chairman's  Committee  on 
NEXCOM  (Delivery:  August  2001);  (b) 
RTCA  DO  NEXCOM  Principles 
(Delivery:  September  2001);  (4)  Working 
Group  meetings.  Plenary  Session:  (5) 
Review  Work  Group  reports;  (6)  Review 
Proposed  schedule  for  subsequent 
meetings  to  include  Plenary  meetings  in 
February,  April,  June,  and  August,  as 
well  as  Plenary  in  September  2001  to 
approve  phase  1  documents;  (c)  Plenary 
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in  November  2001  to  review  other 
committee  work;  (d)  and  Editorial 
meetings;  (7)  Other  Business;  (8)  Date 
and  Location  of  Next  Meting;  (9) 
Closing. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  Co-chairmen, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA, 
Inc.,  at  (202)  833-9339  (phone),  (202) 
833-9434  (facsimile). 

Issued  in  Washington,  DC  on  February  1, 
2001. 

Janice  L.  Peters, 
Designated  Official. 

[FR  Doc.  01-3310  Filed  2-7-01;  8:45  am) 
WLUNO  COOE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Special  Committee  172;  Future 
Air-Ground  Communications  in  ttie 
VHF  Aeronautical  Data  Band  (118-137 
MHz) 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C,  Appendix  2),  notice 
is  hereby  given  for  Special  Committee 
172  meeting  to  be  held  February  27- 
March  1,  2001,  starting  at  9:00  a.m.  The 
meeting  will  be  held  at  RTCA,  1140 
Connecticut  Avenue,  NW.,  Suite  1020, 
Washington,  DC  20036. 

The  agenda  will  include:  February  27: 
Plenary  Session  Convenes;  (1) 
Introductory  Remarks;  (2)  Review 
Meeting  Agenda;  (3)  Review  Previous 
Meeting  Minutes;  (4)  Working  Group 
(WG}-2  Convenes  to  work  on  Minimum 
Aviation  System  Performance  Standards 
(MASPS);  (5)  WG-3  Convenes  to  work 
on  VHF  Data  Link  2  and  3  Minimum 
Operational  Performance  Standards 
(MOPS).  February  28:  (6)  Working 
Group  3  continues.  March  1:  Plenary 
Sessions  Reconvenes:  (7)  Review  ICAO 
Aeronautical  Mobile  Commiuiications 
Panel  (AMCP)  Activities;  (8)  Report  on 
Next  Generation  Communications 
(NEXCOM)  Advisory  Rulemaking 
Committee  and  other  FAA  digital 
activities;  (9)  Report  on  Airlines 
Electronic  Engineering  Committee, 
Systems  Architecture  Interfaces  work  on 
NEXCOM;  (10)  Review  Status  of 
EUROCAE  WG-47;  (11)  Other  Business; 

(12)  Date  and  Location  of  Next  Meeting; 

(13)  Closing. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 


statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW.,  Suite  1020,  Washington,  DC 
20036;  (202)  833-9339  (phone);  (202) 
833-9434  (fax);  or  http://www.rtca.org 
(web  site).  Members  of  the  public  may 
present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  DC,  on  February  1, 
2001. 

lanice  L.  Peters, 
Designated  Official. 
[FR  Doc.  01-3311  Filed  2-7-01;  8:45  am) 

BtLUNG  CODE  4910-13-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Passenger  Facility  Charge 
(PFC)  Approvals  and  Disapprovals 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Monthly  Notice  of  PFC 
Approvals  and  Disapprovals.  In 
December  2000,  there  were  seven 
applications  approved.  Additionally,  11 
approved  amendments  to  previously 
approved  applications  are  listed. 

SUMMARY:  The  FAA  publishes  a  monthly 
notice,  as  appropriate,  of  PFC  approvals 
and  disapprovals  imder  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  K  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L.  101-508)  and  part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  158).  This  notice  is  published 
pursuant  to  paragraph  d  of  §  158.29. 

PFC  Applications  Approved 

Public  Agency:  Milwaukee  County, 
Milwaukee,  Wisconsin. 

Application  Number:  00-06-U-OO- 
MKE. 

Application  Type:  Use  PFC  revenue. 

PFC  Leve/.  $3.00. 

Total  PFC  Revenue  to  be  used  in  this 
Decision:  $2,158,333. 

Charge  Effective  Date:  April  1,  1999. 

Estimated  Charge  Expiration  Date: 
May  1,2004. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's:  No  charge  from  previous 
decision. 

Brief  Description  of  Projects  Approved 
for  Use:  Surface  movement  guidance 
control  system.  School/chiuth  sound 
insulation,  phase  n. 

Decision  Date:  December  5,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  E.  DePottey,  Minneapolis 
Airports  District  Office,  (612)  713-4363. 

Public  Agency:  Monterey  Peninsula 
Airport  District,  Monterey,  California. 


Application  Number:  00-06-0-00- 
MRY. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve/;  $3.00. 

Total  PFC  Revenue  Approved  in  this 
Decision:  $335,031. 

Earliest  Charge  Effective  Date:  March 
1,2001. 

Estimated  Charge  Expiration  Date: 
September  1,  2001. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's:  Unscheduled  Part  135  air 
taxis. 

Determination:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  approved  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Monterey 
Peninsula  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 

Rehabilitate  terminal  storm  drain. 

Expand  safety  building. 

Reconstruct  southeast  hangar 
pavement. 

Year  2000  assessment/upgrade 
security  access  system. 

South  ramp  security  fence. 

Taxiway  D  reconstruction. 

Southeast  water  main  extension. 

Upgrade  airfield  lighting  system. 

South  ramp  storm  drain  extension. 

Environmental  study  for  runway  lOR/ 
28L  service  road. 

Environmental  study  for  airport  road 
extension,  phases  2  and  3. 

North  side  perimeter  fence 
replacement. 

Upper  mezzanine  elevator. 

Fire  apparatus  pump  upgrade. 

Brief  Description  of  Disapproved 
Project:  Vegetation/wildlife 
management  plan. 

Determination:  Disapproved.  This 
project  is  not  eligible  planning  or 
development  under  the  Airport 
Improvement  Program  (AIP),  appendix 
2,  FAA  Order  5100.38A.  AIP  Handbook 
(October  24, 1989).  The  project 
description  submitted  in  the  application 
did  not  include  sufficient  detail  to  allow 
the  FAA  to  make  a  positive  eligibility 
determination.  Therefore,  this  project 
does  not  meet  the  requirements  of 
§  158.15(b). 

Decision  Date:  December  6,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marlys  Vandervelde,  San  Francisco 
Airports  District  Office,  (650)  876-2806. 

Public  Agency:  City  of  Billings, 
Aviation  and  Transit  Department, 
Billings,  Montana. 

Application  Number:  00-03-C-OO- 
BU. 

Application  Type:  Impose  and  use  a 
PFC. 
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PFC  Level:  S3.00. 

Total  PFC  Revenue  Approved  in  this 
Decision :  $4 , 1 5  3 .600. 

Earliest  Charge  Effective  Date: 
February  1,  2001. 

Estimated  Charge  Expiration  Date: 
October  1,  2005. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's:  None. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 

Installation  of  a  second  inbound 
baggage  belt. 

Terminal  area  ramp  lighting 
additions. 

Terminal  passenger  access  and 
Americans  with  Disabilities  Act 
improvements. 

Terminal  boiler  replacement. 

Terminal  concoiuse  window 
replacements  and  lighting  upgrades. 

Deicing  facility. 

Snow  removal  equipment  purchases. 

Airfield  electrical  vault  and  airfield 
Ughting  control  upgrades. 

Brief  Description  of  Withdrawn 
Projects: 

Noise  reducing  run-up  area. 

Operations  center  equipment  bay 
addition. 

Determination:  These  projects  were 
withdrawn  from  the  application  by  the 
public  agency  by  letter  dated  July  11, 
2000.  Therefore,  the  FAA  did  not  rule 
on  these  projects  in  this  decision. 

Financing  costs  for  project 
construction. 

Determination:  This  project  was 
withdrawn  as  a  stand-aJone  project  by 
the  public  agency  by  letter  dated 
September  22,  2000.  This  same  letter 
requested  that  the  FAA  incorporate  the 
proposed  financing  costs  into  the 
related  construction  project,  deicing 
facility.  Therefore,  the  FAA  considered 
the  financing  costs  in  its  deliberations 
on  the  overall  construction  project, 
which  was  approved. 

Decision  Date:  December  9,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  P.  Gabbert,  Helena  Airports 
District  Office,  (406)  449-5271. 

Public  Agency:  City  of  San  Jose, 
California. 

Application  Number:  00-09-C-OO- 
SJC. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve/.  $3.00. 

Total  PFC  Revenue  Approved  in  this 
Decision:  $29,780,000. 

Earliest  Charge  Effective  Date: 
September  1.  2003. 

Estimated  Charge  Expiration  Date: 
January  1,  2005. 

Qass  of  Air  Carriers  Not  Required  to 
Collect  PFC's:  Air  taxi/commercial 
operators  filing  FAA  form  1800-31. 


Determination:  Approved.  Based  on 
information  contained  in  the  public 
agency's  apphcation.  the  FAA  has 
determined  that  the  approved  class 
accoimts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  San  Jose 
International  Airport. 

Brief  Description  of  Products 
Approved  for  Collection  and  Use: 

Taxiway  Z — apron  reconstruction 
(phase  n). 

Terminal  C  fire  protection. 

Fiber  Optic  cable  to  airport  response 
center  and  fire  station  20. 

Green  Island  bridge. 

Replacement  of  security  access 
control  system  and  closed  circuit 
television  system. 

Skyport  grade  separation. 

Terminal  Drive  improvements. 

Replacement  of  passive  secondary 
siuveillance  radar. 

Terminal  C  restroom  upgrade. 

Interim  air  cargo  ramp  expansion. 

Decision  Date:  December  15.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 

Marlys  Vandervelde,  San  Francisco 
Airports  District  Office,  (650)  876-2806. 

Public  Agency:  Luzerne  and 
Lackawanna  County  Bi-Co\mty  Airport 
Board  of  Commissioners.  Avoca, 
Pennsylvania. 

Application  Number:  00-03-C-OO- 
AVP. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Level:  S4.50. 

Total  PFC  Revenue  Approved  in  this 
Decision:  $9,918,271. 

Earliest  Charge  Effective  Date:  May  1, 
2001. 

Estimated  Charge  Expiration  Date: 
November  1,  2010. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's:  Non-scheduled/on 
demand  air  carriers,  with  seating 
capacity  of  less  than  20  seats,  filing  FAA 
Form  1800-31. 

Determination:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  approved  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Wilkes- 
Barre/Scranton  International  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 

Construct  new  passenger  terminal. 

Construct  access  roads  and  non- 
revenue  surface  parking. 

Construct  passenger  terminal  apron. 

Master  plan  update. 

Design  runway  safety  area. 

Brief  Description  of  Project  Approved 
in  Part  for  Collection  and  Use: 
Architectural/engineer  construction 
inspection  fees. 

Determination:  Partially  approved. 
Contingency  fees  are  not  eligible  in 


accordance  with  1A158.3.  "Allowable 
cost",  therefore,  the  cost  for  the 
contingency  fees  is  disapproved.  The 
approved  amount  was  reduced  from  that 
amount  requested  due  to  the 
disapproved  amount. 

Brief  Description  of  Projects  Approved 
for  Collection  Only: 

Design  and  construct  snow  removal 
equipment  maintenance  facility. 

Design  and  construction  of  airport 
perimeter  fence. 

Design  and  reconstruct  general 
aviation  ramp. 

Acquire  snow  removal  equipment. 

Decision  Date:  December  15,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Oscar  Semchez.  Harrisburg  Airports 
District  Office,  (717)  730-2834. 

Public  Agency:  Dubuque  Airport 
Commission,  Dubuque,  Iowa. 

Application  Number:  00-05-C-OO- 
DBQ. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve/:  $4.50. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $631,592. 

Earliest  Charge  Effective  Date:  January 
1,2002. 

Estimated  Charge  Expiration  Date: 
March  1,2004. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's:  None. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 

Pave  runway  18/36  extension. 

Rehabihtate  runway  18/36. 

Installation  of  instrument  landing 
system  and  medium  intensity  approach 
lighting  system  with  runway  alignment 
indicator  lights  for  nuiway  36. 

Airfield  operations  area  fencing  and 
wildlife  assessment. 

Decision  Date:  December  19,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Loma  Sandridge,  Central  Region 
Airports  Division,  (816)  329-2641. 

Public  Agency:  Sanford  Airport 
Authority,  Sanford,  Florida. 

Application  Number:  00-01-C-OO- 
SFB. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve;.- $1.00. 

Total  PFC  Revenue  Approved  in  this 
Decision:  $1,100,332. 

Earliest  Charge  Effective  Date:  March 
1.  2001. 

Estimated  Charge  Expiration  Date: 
March  1,2003. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's:  None. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 

Airfield  signage. 

Airport  master  plan  update/update 
three  dimensional  airspace  analysis 
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>rogram/Part  150/environmental 
issessment  for  airport  access  road. 

Aircraft  rescue  and  firefighting 
'  rehicles. 

Taxiway  B  west  extension. 

Part  107  seciuity  system. 

Relocate  precision  approach  path 
ndicator  to  runway  9R/27L. 

Part  150  noise  study. 

Runway  9R/27L  lights  (medium 
□tensity  runway  lights). 

Airport  master  plan. 

Americans  with  Disabilities  Act  Uft 
( levice. 

Brief  Description  of  Project  Approved 
,  n  Part  for  Collection  and  Use: 

Domestic  terminal  expansion. 

Determination:  Partially  approved.  In 
1  he  airline  consultation  prior  to 
submission  of  this  application,  the 
public  agency  provided  information  to 
the  air  carriers  indicating  that  the 
amotmt  of  PFC  revenue  to  be  requested 
for  this  project  would  be  $797,403. 
However,  the  application  as  submitted 
requested  PFC  revenue  in  the  amount  of 
$9,893,978  for  this  project  and  there  was 
no  evidence  submitted  of  further 
consultation  with  the  air  carriers  on  this 
higher  amount.  Therefore,  the  FAA 
limited  its  approval  to  the  amoimt 
which  was  provided  in  the  consultation 
meeting. 

Construct  aircraft  rescue  and 
firefighting  station. 

Detenninafjon;  Partially  approved.  In 
the  airline  consultation  prior  to 


submission  of  this  application,  the 
public  agency  provided  information  to 
the  air  carriers  indicating  that  the 
amoiuit  of  PFC  revenue  to  be  requested 
for  this  project  would  be  $93,628. 
However,  the  apphcation  as  submitted 
requested  PFC  revenue  in  the  amount  of 
$219,178  for  this  project  and  there  was 
no  evidence  submitted  of  further 
consultation  with  the  air  carriers  on  this 
higher  amount.  Therefore,  the  FAA 
limited  its  approval  to  the  amoimt 
which  was  provided  in  the  consultation 
meeting. 

Brief  Description  of  Project 
Disapproved:  Parking  transition  to  west 
overflow  lot. 

Determination:  The  FAA  has 
determined  that  this  project  is  not  AIP 
eligible  and,  therefore,  does  not  meet 
the  requirements  of  §  158.15(b).  In 
accordance  with  AIP  eligibility  criteria 
foimd  in  Program  Guidance  Letter  93- 
3.2.  non  revenue  parking  lots  are 
eligible  only  at  commercial  service 
airports  which  annual  enplane  0.05 
percent  or  less  of  the  total  annual 
enplanements  nationwide.  The  current 
FAA  enplanement  data  shows  that 
SFB's  are  0.062  percent  of  the 
nationwide  enplanements. 

Brief  Description  of  Projects 
Withdrawn: 

Runway  9R/27L  and  taxiways  B  and 
C. 


Construct  runway  9L/27R  declared 
distance  enhancement/construct  access 
road  phase  2. 

Construct  terminal  access  road 
including  property  acquisition. 

Acquire  land  and  construct 
replacement  runway  9R/27L. 

North  side  access  road. 

Airport  master  development  plan. 

Taxiway  fillets. 

Taxiways  B  and  C  rehabilitation. 

Taxiway  A-4  construction. 

Taxiway  A. 

Electrical  loop  to  terminal,  air  traffic 
control  tower,  and  airfield. 

Construct  taxiway  S,  connectors,  and 
lights. 

Rehabilitate  aviation  ramps. 

Reconstruct  taxiways  B,  C  and  K. 

Instnunent  landing  system/medium 
intensity  approach  lighting  system  with 
runway  end  identifier  Ughts. 

Terminal  area  ramp  reconstruction. 

Determination:  These  projects  were 
withdrawn  by  the  public  agency  by 
letter  dated  November  3.  2000. 
Therefore,  the  FAA  did  not  rule  on 
these  projects  in  this  decision. 

Decision  date:  December  27,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Armando  L.  Rovira,  Orlando  Airports 
District  Office,  (407)  812-6331. 
extension  31. 

Amendments  to  PFC  Approvals 


Amendment  No.,  city,  state 

Amendment 
approved  date 

Original  ap- 
proved net 
PFC  revenue 

Amended  ap- 
proved net 
PFC  revenue 

Original  esti- 
mated charge 
exp.  date 

Amended  esti- 
mated charge 
exp.  date 

93-01 -C-02-CYS,  Cheyenne,  WY 

J7-02-C-01-YNG,  Youngstown,  OH  

M-02-C-01-YKM,  Yakima,  WA 

98-05-1-01 -JAC,  Jackson,  WY 

99-06-U-01^AC,  Jackson,  WY 

B4-02-C-02-EYW,  Key  West,  FL  

97-03-C-02-EYW,  Key  West,  FL  

99-04-C-01-EYW.  Key  West,  FL  

•  97-01 -C-01-PGV,  Greenville,  NC 

f  92-01-C-02-SAV,  Savannah.  GA 

97-01-C-01-SAV,  Savannah,  GA 

12/21/00 
11/27/00 
9/13/00 
12/21/00 
12/21/00 
12/20/00 
12/20/00 
12/20/00 
12/15/00 
12/04/00 
12/04/00 

$742,261 

734,078 

14,745 

1,850,000 

NA 

1,272.858 

1,760,000 

946,503 

453,648 

49,908,639 

1,111,931 

$957,013 

384.078 

14.670 

1.903.869 

NA 

980.574 

1,885.000 

1,596,503 

494,986 

49,808,639 

1,111,931 

07/01/05 
07/01/02 
06A)1/95 
01/01/03 
NA 
12/01/96 
12A)1/99 
04A)1/00 
11/01/01 
12/01/15 
11/01/16 

01/01/07 
10/01/03 
06/01/95 
06A)1/02 
NA 
08A)1/96 
10A)1/99 
08A)1A)1 
07/01/01 
12/01/10 
07/01/11 

Note:  The  amendments  denoted  by  an  asterisk  (*)  include  a  change  to  the  PFC  level  charged  fnam  $3.00  per  enplaned  passenger  to  $4.50 
per  enplaned  passenger.  For  Savannah,  GA  (92-01  amendment),  Greenville,  NC,  Cheyenne,  WY,  and  Jackson,  WY,  this  change  is  effective  on 
April  1 ,  2001 .  For  Savannah,  GA  (98-03  amendment),  this  change  is  effective  April  1 ,  201 1 . 

Issued  in  Washington,  DC,  on  January  30,        DEPARTMENT  OF  TRANSPORTATION       ACTION:  Notice  of  partial  reUef. 

2001. 

Eric  Gabler,                                                 Federal  Railroad  Administration 

Manager,  Passenger  Facility  Charge  Branch. 

|FR  Doc.  01-3312  Filed  2-7-01;  8:45  am)            [FRA  Emergency  Order  No.  21,  Notice 

No.  3] 

HLUNG  CODE  4010-13-M 

Northwestern  Pacific  Railroad;  Notice 
of  partial  relief  from  Emergency  Order 
No.  21 

agency:  Federal  Railroad 
Administration.  Department  of 
Transportation. 

summary:  This  notice  provides  partial 
relief  for  the  Northwestern  Pacific 
Railroad  hom  the  limitations  of  Federal 
Railroad  Administration  Emergency 
Order  No.  21.  The  rehef  allows  the 
Northwestern  Pacific  Railroad  to  re- 
open to  rail  traffic  on  approximately 
40.8  miles  of  its  line  between  mile  post 
49.8S,  formerly  designated  as  mile  post 
63.4,  near  Lombard,  CaUfomia  and  mile 
post  43.0,  near  Petaliuna,  California. 
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The  remainder  of  the  NWP  line,  from 
mile  post  43.0  to  Areata,  California, 
remains  closed  pending  further  relief 
from  the  emergency  order. 

Authority 

Authority  to  enforce  Federal  railroad 
safety  laws  has  been  delegated  by  the 
Secretary  of  Transportation  to  the 
Federal  Railroad  Administrator.  49  CFR 
1.49.  Railroads  are  subject  to  FRA's 
safety  jurisdiction  under  the  Federal 
railroad  safety  laws.  49  U.S.C.  20102, 

20103.  FRA  is  authorized  to  issue 
emergency  orders  where  an  imsafe 
condition  or  practice  "causes  an 
emergency  situation  involving  a  hazard 
of  death  or  personal  injury."  49  U.S.C. 

20104.  These  orders  may  impose  such 
"restrictions  and  prohibitions  *   *   * 
that  may  be  necessary  to  abate  the 
situation."  (Ibid.)  Likewise,  FRA  is 
authorized  to  grant  relief  from  an 
emergency  order  when  the  agency 
deems  that  the  unsafe  condition  or 
practice  which  gave  rise  to  the 
emergency  order  no  longer  exists. 

Background 

The  NWP  operates  on  a  286-mile  line 
between  mile  post  295.5  near  Areata, 
California  and  mile  post  49.8S  (formerly 
designated  as  mile  post  63.4)  near 
Lombard,  California.  The  North  Coast 
Railroad  Authority,  a  California  public 
agency  formed  pursuant  to  California 
Government  Code  Section  93000  et  seq., 
owns  and  operates  that  portion  of  the 
NWP  between  Healdsburg,  mile  post  68, 
and  Areata.  Another  portion  over  which 
the  NWP  operates  and  for  which  it  is 
responsible  for  maintenance, 
Healdsburg  to  mile  post  49.83  (formerly 
mile  post  63.4)  near  Lombard,  is  owned 
by  the  Northwestern  Pacific  Railroad 
Authority,  a  joint  powers  agency 
representing  the  Golden  Gate  Bridge, 
Highway  and  Transportation  District, 
the  County  of  Marin,  and  the  North 
Coast  Railroad  Authority.  Northwestern 
Pacific  Railway  Co.,  LLC  (formerly 
doing  business  as  Railways,  Inc.)  is  the 
operating  agent  for  the  North  Coast 
Railroad  Authority,  doing  business  as 
the  NWP. 

The  NWP  is  subject  to  the  jurisdiction 
of  FRA.  In  1997,  FRA,  in  partnership 
with  the  California  Public  Utilities 
Commission  (CPUC),  reviewed  NWP's 
compliance  with  Federal  safety  statutes 
and  regulations.  The  review  revealed 
widespread  noncompliance,  including 
himdreds  of  track  defects  and  a  general 
failure  to  perform  periodic  tests  of 
locomotive  air  brake  equipment.  On 
Jime  11, 1997,  FRA,  CPUC,  and  the 
NWP  signed  a  safety  compliance 
agreement  which  detailed  11  action 
items  for  the  NWP  to  perform.  On  Jime 


28, 1998,  upon  finding  that  the  NWP 
had  failed  to  comply  with  most  of  the 
agreement,  the  Federal  Railroad 
Administrator  issued  Compliance  Order 
98-1  directing  NWP  to  perform  the 
corrections  listed  in  the  compliance 
agreement.  When  FRA  later  found  that 
the  NWP  failed  to  comply  with  the 
directives  in  the  compliance  order,  and 
the  defects  on  the  rail  line  posed  an 
imminent  and  unacceptable  threat  to 
public  safety,  the  Federal  Railroad 
Administrator  issued  Emergency  Order 
No.  21  on  November  25, 1998.  The 
emergency  order  closed  all  railroad 
operations  except  the  operation  of  work 
trains  for  the  specific  and  sole  purpose 
of  effecting  repairs  on  the  railroad. 

In  May,  1999.  FRA  granted  the  NWP 
partial  relief  from  Emergency  Order  No. 
21  for  approximately  1.5  miles  of  its  line 
near  Willits,  California.  The  partial 
relief  allowed  the  NWP  to  re-open  traffic 
between  the  jiuiction  with  the  California 
Western  Railroad  and  the  Willits  Depot, 
as  well  as  several  tracks  in  WiUits  Yard. 

In  order  to  gain  full  relief  from 
Emergency  Order  No.  21,  the  NWP 
must: 

(1)  Properly  repair  and  inspect  all 
grade  crossing  signals  and  certify  to  the 
Federal  Railroad  Administrator  that  all 
necessary  repairs  and  inspections  have 
been  performed  and  that  all  required 
tests  are  up-to-date. 

(2)  Adopt  a  set  of  grade  crossing 
signal  standards  and  instructions 
acceptable  by  FRA. 

(3)  Update,  correct  and/or  redraw 
circuit  plans  for  each  of  the  grade 
crossing  signal  system  to  meet 
compliance  with  49  CFR  234.201  and 
234.203.  A  list  of  locations  of  the 
updated,  corrected  or  redrawn  circuit 
plans  should  be  submitted  to  FRA. 

(4)  Provide  proper  and  adequate  test 
equipment  for  signal  maintainers. 

(5)  Repair  all  track  not  subject  to 
Emergency  Order  No.  14  to  class  1  track 
standards  as  detailed  in  49  CFR  Part 
213. 

Note:  Emergency  Order  No.  14  requires  the 
Northwestern  Pacific  Railroad  to  repair 
certain  segments  of  track  to  class  1  track 
standards  for  the  hauling  of  passengers  and 
all  hazardous  materials.  Otherwise,  the 
railroad  may  designate  the  track  still  subject 
to  that  order  as  excepted. 

(6)  Clear  all  vegetation  from  drainage 
facilities  and  away  from  signs  and 
signals  and  track  bed  so  that  the  track 
meets  the  requirements  of  49  CFR 
213.37; 

(7)  Furnish  FRA  with  a  12-month 
track  maintenance  plan. 

(8)  Establish  a  program  of  employee 
training  on  the  Federal  Track  Standards 
to  ensure  that  employees  performing 
inspection,  maintenance,  and 


restoration  work  are  qualified  in 
accordance  with  49  CFR  213.7. 

(9)  Certify  in  writing  that  each 
individual  conducting  track  inspections 
has  sufficient  knowledge,  skills,  and 
ability  to  successfully  conduct  the  types 
of  inspections  which  will  be  performed 
by  that  individual.  Records  of  that 
certification  are  to  be  maintained  by  the 
railroad. 

(10)  Obtain  approval  bom  the  Federal 
Railroad  Administrator  that  all  of  the 
requirements  of  this  Emergency  Order 
have  been  met  and  properly  performed. 

The  emergency  order  allows  for 
partial  relief  for  designated  portions  of 
the  NWP's  line.  The  NWP  is  required  to 
first  meet  all  of  the  system-wide 
requirements,  as  listed  in  items  2,4,  7, 
8,  and  9.  The  NWP  may  then  obtain 
partial  relief  for  any  portion  of  its  line 
for  which  all  of  the  requirements  of  the 
emergency  order  are  met. 

On  November  15,  2000,  in  accordance 
with  the  terms  of  the  emergency  order, 
the  NWP  formally  requested  that  FRA 
grant  it  partial  relief  from  the  emergency 
order  for  its  rail  line  between  mile  post 
49.8S  (formerly  designated  as  mile  post 
63.4)  near  Lombard,  and  mile  post  43.0 
near  Petaluma,  California.  At  this  time, 
the  NWP  stated  that  it  met  all  of  the 
systemic  requirements  of  Emergency 
Order  No.  21,  namely: 

•  The  NWP  adopted  a  set  of  grade 
crossing  signal  standards  and 
instructions  that  is  acceptable  to  FRA; 

•  The  NWP  has  entered  into  a 
contract  with  MEG  Rail  Systems,  a 
signal  maintenance  company,  for  the 
testing  and  maintenance  of  NWP 
signals.  In  response  to  the  agreement, 
MEC  Rail  Systems  purchased  proper 
and  adequate  test  equipment  for  signal 
maintainers  for  use  on  the  NWP; 

•  The  NWP  has  furnished  to  FRA  a 
12-month  track  maintenance  plan  that 
includes  all  of  the  necessary 
information  required  by  Emergency 
Order  No.  21; 

•  The  NWP  has  established  a  program 
of  employee  training  on  the  Federal 
Track  Safety  Standards,  adopting  the 
Railway  Educational  Biu^au's  Track 
Foreman's  Training  Program.  Individual 
testing  of  roadmaster  and  office  engineer 
candidates  has  begun; 

•  The  NWP  has  certffied  that  three 
employees  of  Northwestern  Pacific 
Railway  Co.,  LLC.  (formerly  doing 
business  as  Rail-Ways,  Inc.),  who  are 
responsible  for  track  inspections,  have 
sufficient  knowledge,  skiUs  and  ability 
to  successfully  conduct  track 
inspections.  Any  employees  who 
become  responsible  for  track 
inspections  subsequent  to  the  granting 
of  this  partial  relief  will  be  certified  by 
the  NWP  as  well. 


Federal  Register / Vol.  66,  No.  27 /Thursday,  February  8,  2001 /Notices 


9627 


NWP's  compliance  at  this  time  with 
'the  systemic  requirements  of  the 
emergency  order  makes  the  railroad 
eligible  to  request  partial  relief  for  the 
designated  segment  of  track  between 
Lombard  and  Petaluma.  However,  FRA 
will  monitor  the  railroad's  continuing 
compliance  with  these  systemic 
requirements. 

On  December  18  and  19,  2000,  FRA 
inspected  the  track  for  which  the  NWP 
requested  relief  from  the  emergency 
order.  FRA  found  the  track  to  meet  Class 
1  track  standards  in  accordance  with  49 
CFR  part  213.  Between  December  11 
and  December  13,  2000,  FRA  inspected 
the  grade  crossing  signal  systems  on  the 
track  for  which  NWP  requested  relief 
from  the  emergency  order  and  found 
that  not  all  necessary  repairs, 
inspections  and  tests  had  been 
performed.  FRA  found  that  several 
grade  crossing  signals  were  not  in 
compliance  with  Federal  regulations.  In 
addition,  FRA  foimd  that  the  grade 
crossing  signal  on  the  east  approach  to 
"D"  Street  in  Petaluma,  California  had 
been  removed.  FRA  informed  NWP  that 
all  signal  systems  would  have  to  be  in 
complete  working  order  and  that 
restoration  of  the  grade  crossing  signal 
at  "D"  Street  in  Petaluma  would  be 
required  in  order  for  partial  relief  to  be 
granted.  As  of  January  31,  2001,  FRA 
foimd  that  all  of  the  signal  systems  on 
the  rail  line  between  Lombard  and 
Petaluma,  including  the  grade  crossing 
signal  system  at  D  Street  in  Petaluma, 
are  in  compliance  with  FRA  regulations. 

ReUef 

In  light  of  the  foregoing.  I  grant  NWP 
partial  relief  from  Emergency  Order  No. 
21.  NWP  trackage  between  mile  post   . 
49.8S  (formerly  designated  as  mile  post 
63.4)  near  Lombard  and  mile  post  43.0 
near  Petaluma  may  open  immediately  to 
rail  traffic.  The  issuance  of  this  Notice 
does  not  preclude  imposition  of  another 
emergency  order  governing  the  segment 
of  track  should  conditions  of  the  track 
or  rail  operations  deteriorate  to  the 
extent  that  I  believe  they  pose  an 
imminent  and  unacceptable  threat  to 
public  safety. 

Issued  in  Washington  on  February  1,  2001. 
S.  Mark  Lindaey, 
Acting  Deputy  Administrator. 
(PR  Doc.  01-3316  Filed  2-7-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  MC-F-20977] 

Stagecoach  Holdings  PLC  and  Coach 
USA,  Irtc.,  at  al.— Control— Travel 
Imprassions  LLC 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Notice  tentatively  approving 
finance  transaction. 

summary:  Stagecoach  Holdings  PLC 
(Stagecoach)  and  its  subsidiary.  Coach 
USA,  Inc.  (Coach),  noncarriers,  and 
various  subsidiaries  of  each 
(collectively,  applicants),  filed  an 
application  under  49  U.S.C.  14303  to 
acquire  control  of  Travel  Impressions 
LLC  (Travel  Impressions)  d/b/a  Nevada 
Charter,  a  motor  passenger  carrier  based 
in  Las  Vegas,  NV.  Persons  wishing  to 
oppose  this  application  must  follow  the 
niles  imder  49  CFR  part  1162.5  and 
1182.8.  The  Board  has  tentatively 
approved  the  transaction,  and,  if  no 
opposing  comments  are  timely  filed, 
this  notice  wiU  be  the  final  Board 
action. 

DATES:  Comments  must  be  filed  by 
March  26,  2001.  Applicants  may  file  a 
reply  by  April  9,  2001.  If  no  comments 
are  filed  by  March  26,  2001,  this  notice 
is  effective  on  that  date. 
ADDRESSES:  Send  an  original  and  10 
copies  of  any  comments  referring  to  STB 
Docket  No.  MC-F-20977  to:  Surface 
Transportation  Board,  Office  of  the 
Secretary,  Case  Control  Unit,  1925  K 
Street,  NW.,  Washington,  DC  20423- 
0001 .  In  addition,  send  one  copy  of  any 
comments  to  applicants'  representative: 
Betty  Jo  Christian,  Steptoe  &  Johnson 
LLP,  1330  Connecticut  Avenue,  NW., 
Washington,  DC  20036-1795. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar  (202)  565-1600.  [TDD 
for  the  hearing  impaired:  1-800-877- 
8339.] 

SUPPLEMENTARY  INFORMATION: 

Stagecoach  is  a  public  limited 
corporation  organized  under  the  laws  of 
Scodand.  With  operations  in  several 
countries.  Stagecoach  is  one  of  the 
world's  largest  providers  of  passenger 
transportation  services.  Stagecoach  had 
annual  revenues  of  $3.29  billion  for  the 
fiscal  year  ending  April  30,  2000.  Coach 
is  a  Delaware  corporation  that  currentiy 
controls  over  90  motor  passenger 
carriers. 

Stagecoach  and  its  subsidiaries 
currentiy  control  Coach.^  its  noncarrier 


'  Stagecoach  controls  Coach  through  various 
subsidiaries,  namely,  SUS  1  Limited,  SUS  2 
Limited,  Stagecoach  General  Partnership,  and  SCH 
US  Holdings  Corp. 


regional  management  subsidiaries,  and 
the  motor  passenger  carriers  jointiy 
controlled  by  Coach  and  the 
management  subsidiaries.^  In  previous 
Board  decisions.  Coach  management 
subsidiaries,  including  Coach  USA 
West,  Inc.,  have  obtained  authority  to 
control  motor  passenger  carriers  jointiy 
with  Coach.  3 

Applicants  state  that  Coach  acquired 
Travel  Impressions  in  a  September  12, 
2000  transaction  in  which  it  acquired  all 
of  the  outstanding  stock  of  Travel 
Impressions.*  Simultaneously  with  that 
acquisition.  Coach  placed  the  stock  of 
Travel  Impressions  into  an  independent 
voting  trust.  The  control  transaction  that 
is  the  subject  of  this  application  will  not 
involve  any  further  transfer  of  the 
federal  operating  authority  held  by 
Travel  Impressions  and  will  not  entail 
any  change  in  its  operations.  Travel 
Impressions  will  also  be  jointiy 
controlled  by  Coach  USA  West,  Inc. 

Applicants  have  submitted 
information,  as  required  by  49  CFR 
1182.2(a)(7),  to  demonstrate  that  the 
proposed  acquisition  of  control  is 
consistent  with  the  public  interest 
under  49  U.S.C.  14303(b).  Applicants 
state  that  the  proposed  transaction  will 
not  reduce  competitive  options, 
adversely  impact  fixed  charges,  or 
adversely  impact  the  interests  of  the 
employees  of  Travel  Impressions. 
Applicants  assert  that  granting  the 
application  will  allow  Travel 
Impressions  to  take  advantage  of 
economies  of  scale  and  substantial 
benefits  offered  by  applicants,  including 
interest  cost  savings  and  reduced 
operating  costs.  In  addition,  applicants 
have  submitted  all  of  the  other 
statements  and  certifications  required 
by  49  CFR  1182.2.  Additional 
information,  including  a  copy  of  the 
application,  may  be  obtained  from  the 
applicants'  representatives. 


2  See  Stagecoach  Holdingt  PLC-Control-Coach 
USA,  Inc..  et  al..  STB  Docket  No.  MC-F-20948  (STB 
servedjuly  22. 1999). 

'  See  Coach  USA,  Inc.  and  Coach  USA  North 
Central,  Inc.-Control-Nine  Motor  Carriers  of 
Passengers.  STB  Docket  No.  MC-F-20931.  et  al. 
(STB  served  July  14,  1999). 

*  Travel  Impressions  is  a  Nevada  corporation 
headquartered  in  Las  Vegas,  NV.  It  holds  federally- 
issued  operating  authority  in  Docket  No.  MC- 
340826,  authorizing  it  to  provide  chatter  and 
special  services  between  points  in  the  United 
States.  Travel  Impressions  also  holds  intrastate 
operating  authority  issued  by  the  Transportation 
Service  Authority  of  Nevada.  The  carrier  operates 
53  buses,  employs  114  persons,  and  earned  gross 
revenues  of  approximately  $9.2  million  during  the 
12-month  period  ended  September  30.  2000.  It 
provides  charier  and  airpori  services  in  the  Las 
Vegas  area  and  between  Las  Vegas  and  points  in 
nearby  states.  Prior  to  the  transfer  of  its  stock  into 
a  voting  trust,  the  carrier  was  owned  by  two 
individuals,  Philip  Oldridge  and  Maria  C 
Armstrong. 
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Under  49  U.S.C.  14303(b),  we  must 
approve  and  authorize  a  transaction  we 
find  consistent  with  the  public  interest, 
taking  into  consideration  at  least:  (1) 
The  effect  of  the  transaction  on  the 
adequacy  of  transportation  to  the  public; 
(2)  the  total  fixed  charges  that  result; 
and  (3)  the  interest  of  affected  carrier 
employees. 

On  the  basis  of  the  application,  we 
find  that  the  proposed  acquisition  of 
control  is  consistent  with  the  public 
interest  and  shoiUd  be  authorized.  If  any 
opposing  comments  are  timely  filed, 
this  finding  will  be  deemed  vacated 
and,  unless  a  final  decision  can  be  made 
on  the  record  as  developed,  a 
procedural  schedule  will  be  adopted  to 
reconsider  the  application.  See  49  CFR 
1182.6(c).  If  no  opposing  comments  are 
filed  by  the  expiration  of  the  comment 
period,  this  decision  will  take  effect 
automatically  and  will  be  the  final 
Board  action. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

This  decision  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

It  is  ordered: 

1.  The  proposed  acquisition  of  control 
is  approved  and  authorized,  subject  to 
the  filing  of  opposing  conmients. 

2.  If  timely  opposing  comments  are 
filed,  the  findings  made  in  this  decision 
wiU  be  deemed  as  having  been  vacated. 

3.  This  decision  will  be  effective  on 
March  26,  2001,  unless  timely  opposing 
comments  are  filed. 

4.  A  copy  of  this  notice  will  be  served 
on:  (1)  The  U.S.  Department  of 
Transportation,  Federal  Motor  Carrier 
Safety  Administration — MC-RI,  400 
Virginia  Avenue,  SW.,  Suite  600, 
Washington,  DC  20024;  (2)  the  U.S. 
Department  of  Justice,  Antitrust 
Division,  10th  Street  &  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20530; 
and  (3)  the  U.S.  Department  of 
Transportation,  Office  of  the  General 
Counsel,  400  7th  Street.  S.W., 
Washington,  DC  20590. 

Decided:  February  1,  2001. 

By  the  Board,  Chairman  Morgan,  Vice 
Chairman  Clybum.  and  Commissioner 
Burkes. 

Vernon  A.  Williams, 

Secretary. 

(FR  Doc.  01-3196  Filed  2-7-01;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Submission  for  OIMB  Review; 
Comment  Request 

January  26,  2001. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW..  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  March  12,  2001. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0007. 

Form  Number:  Form  T. 

Type  of  Review:  Extension. 

Title:  Forest  Activities  Schedule. 

Description:  Form  T  is  filed  by 
individuals  and  corporations  to  report 
income  and  deductions  from  the  timber 
business.  The  IRS  uses  Form  T  to 
determine  if  the  correct  amount  of 
income  and  deductions  are  reported. 

Respondents:  Individuals  or 
households,  Business  or  other  for-profit. 

Estimated  Number  of  Respondents/ 
Recordkeeping:  37,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeepers: 


Recordkeeping  

Learning  about  ttie  law  or  the 
form. 

Preparing  the  form  

Copying,  assembting,  and  send- 
ing the  form  to  the  IRS. 


13  min. 
6  min. 

25  min. 
16  min. 


Recordkeeping 

Learning  about  the  law  or  the 

form. 
Preparing  and  sending  the  form 

to  the  IRS. 


37  hr.,  4  min. 
42  min. 

1  hr,  19  min. 


Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden:  1 
hour. 

OMB  Number:  1545-0429. 

Form  Number:  IRS  Form  4506. 

Type  of  Review:  Extension. 

Title:  Request  for  Copy  or  Transcript 
of  Tax  Form. 

Description:  26  U.S.C.  7513  allows  for 
taxpayers  to  request  a  copy  of  a  tax 
return.  Form  4506  is  used  by  a  taxpayer 
to  request  a  copy  of  a  Federal  tax  form. 
■  The  information  provided  will  be  used 
for  research  to  locate  the  tax  form  and 
to  ensure  that  the  requester  is  the 
taxpayer  or  someone  authorized  by  the 
taxpayer. 

Respondents:  Individuals  or 
households.  Business. 

Estimated  Number  of  Respondents/ 
Recordkeeping:  914,40. 


Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  941,977  hours. 

Clearance  Officer:  Garrick  Shear, 
Internal  Revenue  Service,  Room  5244, 
1111  Constitution  Avenue,  NW, 
Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Himt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington. 
DC  20503. 

Lois  K.  Holland. 

Departmental  Reports,  Management  Officer. 
[FR  Doc.  01-3265  Filed  2-7-01;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Sutxnission  for  OMB  Review; 
Comment  Request 

February  2,  2001. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue,  NW.,  Washington.  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  March  12.  2001  to 
be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0073. 

Form  Number:  IRS  Form  1310. 

Type  of  Review:  Extension. 

Title:  Statement  of  Person  Claiming 
Refund  Due  a  Deceased  Taxpayer. 

Description:  Form  1310  is  used  by  a 
claimant  to  secure  payment  of  a  refund 
on  behalf  of  a  deceased  taxpayer.  The 
information  enables  IRS  to  send  the 
refund  to  the  correct  person. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  7.500. 

Estimated  Burden  Hours  Per  . 
Respondent/Recordkeeper: 


Recordkeeping  

Learning  about  the  law  or  the 
form. 


6  min. 
3  min. 
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Preparing  the  form  

Copying,  8tssennt)lir>g,  and  send- 
ing tf»  form  to  the  IRS. 


15  min. 

16  min. 


Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  5,250  hours. 

OMB  Number:  1545-14S9. 

Form  Number:  IRS  Form  8498. 

Type  of  Review:  Extension. 

Title:  Program  Sponsor  Agreement  for 
Continuing  Education  for  Enrolled 
Agents. 

Description:  This  information  relates 
to  the  approval  of  continuing 

irofessional  education  programs  for  the 
idividuals  enrolled  to  practice  before 
le  Internal  Revenue  Service  (enrolled 
fgents). 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit. 

Estimated  Number  of  Respondents: 
^00. 

'   Estimated  Burden  Hours  Per 
Respondent:  36  minutes. 
I  Frequency  of  Response:  Other  (one- 
time filing). 

Estimated  Total  Reporting  Burden: 
SOO  hours. 

j    OMB  Number:  1545-1565. 

Notice  Number:  Notice  97-64. 

Type  of  Review:  Extension. 

Title:  Temporary  Regulations  To  Be 
Issued  Under  Section  (h)  of  the  Internal 
Revenue  Code  (Applying  Section  1(h)  to 
papital  Gain  Dividends  of  RICs  and 
llEITs). 

Description:  Notice  97-64  provides 
tiotice  of  forthcoming  temporary 
regulations  that  will  permit  Regulated 
Investment  Companies  (RICs)  and  Real 
Estate  Investment  Trusts  (REITs)  to 
distribute  multiple  classes  of  capital 
^ain  dividends. 

Respondents:  Individuals  or 
louseholds.  Business  or  other  for-profit. 

Estimated  Number  of  Respondents:  1. 

Estimated  Burden  Hours  Per 
'iespondent:  1  hour. 

Frequency  of  Response:  Other  (once). 

Estimated  Total  Reporting  Burden:  1 
hour. 

I   Clearance  Officer:  Garrick  Shear, 
Internal  Revenue  Service,  Room  5244, 
^111  Constitution  Avenue,  NW., 
Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
imd  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
pC  20503. 

^is  K.  Holland, 

pepartmental  Reports,  Management  Officer. 
|FR  Doc.  01-3266  Filed  2-7-01;  8:45  am] 

nUJNG  COOE  4S30-01-U 


DEPARTMENT  OF  THE  TREASURY 

Community  Development  Financial 
Institutions  Fund 

Proposed  Collection;  Comment 
Request 

action:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  The  Community 
Development  Financial  Institutions 
Fund  (the  "Fund")  within  the 
Department  of  the  Treasury  is  soliciting 
comments  concerning  its  Bank 
Enterprise  Award  (BEA)  Program 
Annual  Survey.  The  BEA  Program 
provides  incentives  to  insured 
depository  institutions  to  increase  their 
support  of  CDFIs  and  their  activities  in 
economically  distressed  commimities. 
The  survey  of  BEA  Awardee's  will  help 
the  Fimd  to  measure  the  effects  of  the 
BEA  Program  on  insured  depository 
institutions'  community  development 
activities. 

DATES:  Written  comments  should  be 
received  on  or  before  April  9,  2001  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  comments  to 
Matthew  Josephs,  Community 
Development  Financial  Institutions 
Fund,  U.S.  Department  of  the  Treasury, 
601  13th  Street,  NW.,  Suite  200  South, 
Washington,  DC  20005,  Facsimile 
Number  (202)  622-7754. 
FOR  FURTHER  INFORMATION  CONTAQTrThe 
Commimity  Development  Financial 
Institutions  Fimd  (the  Fund),  U.S. 
Department  of  Treasury,  601  13th  Street, 
NW.,  Suite  200  South,  Washington,  DC 
20005,  (202)  622-8662  (this  is  not  a  toll 
bee  number)  or  visit  the  Fimd's  website 
at  http://www.treas.gov/cdfi.  Other 
information  regarding  the  Fimd  and  its 
programs  also  may  be  obtained  through 
the  Fund's  website. 
SUPPLEMENTARY  INFORMATION: 

Title:  Bank  Enterprise  Award  Program 
Aimual  Survey. 

OMB  Number:  1559-0008. 

Abstract:  The  purpose  of  the  BEA 
Program  is  to  assist  in  the  revitalization 
of  distressed  urban  and  rural 
communities.  Under  the  BEA  Program, 
the  Fund  issues  grant  awards  annually 
to  insured  depository  institutions  that 


have  increased  their  level  of  investment 
in  Community  Development  Financial 
Institutions  and  distressed  communities 
between  a  six  month  assessment  period 
and  a  six  month  baseline  period.  To 
help  measure  the  effects  of  the  BEA 
Program  on  the  community 
development  activities  of  insured 
depository  institutions,  the  Fund  is 
conducting  a  written  survey  of  BEA 
Program  Awaidees. 

Type  of  review:  Extension. 

Affected  Public:  Financial 
Institutions. 

Estimated  Number  of  Respondents: 
180. 

Estimated  Annual  Time  Per 
Respondent:  30  minutes. 

Estimated  Total  Annual  Burden 
Hours:  90  hours. 

Requests  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Fimd,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Fund's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhemce  the 
quahty,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  technology;  and  (e) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operation,  maintenance,  and 
purchase  of  services  to  provide 
information. 

Authority:  12  U.S.C.  4703;  12  U.S.C.  4713; 
12  U.S.C.  1834a;  and  E.O.  12866,  §  6(a). 

Dated:  January  31.  2001. 
Jefirey  C.  Berg, 

Acting  Director,  Community  Development 
Financial  Institutions  Fund. 
(FR  Doc.  01-3037  Filed  2-7-01;  8:45  am] 

BILLING  COOE  4S10-nK^ 


DEPARTMENT  OF  THE  TREASURY 

Community  Development  Financial 
instnutions  Fund 

Proposed  Collection;  Comment 
Request 

action:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
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other  Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the 
Community  Development  Financial 
Institutions  Fund  (the  Fimd)  within  the 
Department  of  the  Treasury  is  soliciting 
conunents  concerning  the  Bank 
Enterprise  Award  (BEA)  Program. 
DATES:  Written  comments  shoidd  be 
received  on  or  before  April  9,  2001  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  comments  to 
Margaret  Nilson,  Community 
Development  Financial  Institutions 
Fimd,  U.S.  Department  of  the  Treasury, 
601  13th  Street,  NW.,  Suite  200  South. 
Washington.  DC  20005.  Facsimile 
Number  (202)  622-7754. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  ii^structions 
should  be  directed  to  the  Community 
Development  Financial  Institutions 
Fimd.  U.S.  Department  of  the  Treasury. 
601  13th  Street,  NW.,  Suite  200  South. 
Washington.  EX:  20005,  or  call  (202) 
622-8662. 
SUPPLEMENTARY  INFORMATION: 

Title:  Bank  Enterprise  Award 
Program. 

OMB  Number:  1559-0005. 

Abstract:  The  Fund  was  established 
by  the  Community  Development 
Banking  and  Financial  Institutions  Act 
of  1994  (the  "Act")  in  order  to  promote 
economic  revitalization  and  community 
development  by  supporting  commimity 
development  fijoancial  institutions 
(CDFIs)  and  providing  incentives  for 
banks  and  thrifts  to  increase  their 
lending,  investment,  and  services 
within  distressed  communities.  The 
Fund's  BEA  Program  helps  achieve  this 
piupose  by  providing  financial 
incentives  for  FDIC-insiued  banks  and 
thrifts  to  increase  their  investments  in 
CDFIs  or  their  lending,  investments,  and 
services  in  "Distressed  Communities." 

Current  Actions:  The  Fund 
considering  revisions  to  BEA  Program 
regulations  (12  CFR  part  1806). 

Type  of  review:  Extension  with 
change. 

Affected  Public:  Insured  depository 
institutions. 

Estimated  Number  of  Respondents: 
200. 

Estimated  Time  Per  Respondent: 
Application:  10;  Final  Report:  7. 

Estimated  Total  Annual  Burden 
Hours:  3,400. 

Requests  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 


included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  technology;  and  (e) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operation,  maintenance,  and 
piuchase  of  services  to  provide 
information. 

Authority:  12  U.S.C.  1834a.  4701,  4704. 
4713;  12  CFR  part  1806. 

Dated:  lanuary  31.  2001. 
Jeffrey  C  Bo^, 

Acting  Director,  Community  Development 
Financial  Institutions  Fund. 

[FR  Doc.  01-3038  Filed  2-7-01;  8:45  am) 

HLUNQ  COM  4S10-7(M> 


DEPARTMENT  OF  THE  TREASURY 

Community  Development  Rnancial 
Institutions  Fund 

Proposed  Collection;  Comment 
Request 

ACTKM:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasiuy.  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the 
Community  Development  Financial 
Institutions  Fund  (the  Fund)  within  the 
Department  of  the  Treasury  is  soliciting 
comments  concerning  the  Presidential 
Awards  for  Excellence  in 
Microenterprise  Development 
("Microenterprise")  Program. 
DATES:  Written  comments  should  be 
received  on  or  before  April  9,  2001  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  comments  to 
Margaret  Nilson,  Community 
Development  Financial  Institutions 
Fimd,  U.S.  Department  of  the  Treasury, 
601  13th  Street.  NW.,  Suite  200  South, 
Washington.  DC  20005,  Fax  Number 
(202) 622-7754. 


FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  the  Community 
Development  Financial  Institutions 
Fund,  U.S.  Department  of  the  Treasury, 
601  13th  Street.  NW..  Suite  200  South, 
Washington.  DC  20005.  or  call  (202) 
622-8662. 
SUPPLEMENTARY  INFORMATION: 

Title:  Presidential  Awards  for 
Excellence  in  Microenterprise 
Development  Program. 

OMB  Number:  1559-0007. 

Abstract:  The  Microenterprise 
Program  was  created  as  one  of  the 
commitments  made  by  the  United  States 
at  the  United  Nations  Fourth  World 
Conference  on  Women  held  in  Beijing, 
China  in  September  1995.  As  a  key 
development  finance  initiative  of  the 
Clinton  Administration,  the  Community 
Development  Financial  Institutions 
Fund  was  selected  to  administer  the 
program.  By  recognizing  outstanding 
microenterprise  development  and 
support  organizations,  the 
Microenterprise  Program's  mission  is  to 
advance  an  understanding  of  "best 
practices"  in  the  field  of 
microenterprise  development  and  bring 
wider  public  attention  to  the  important 
successes  of  microenterprise 
development  in  the  United  States.  The 
awards  are  non-monetary  awards  that 
are  made  annually. 

Current  Actions:  The  Fund  is  in  the 
process  of  making  revisions  to  its 
application,  in  order  to  begin  the  second 
round  of  the  Microenterprise  Program. 

Type  of  Review:  Reinstatement  with 
change. 

Affected  Public:  Microenterprise 
organizations  and  organizations  that 
provide  support  to  microenterprise 
organizations. 

Estimated  Number  of  Respondents: 
80. 

Estimated  Annual  Time  Per 
Respondent:  35  hours. 

Estimated  Total  Aimual  Burden 
Hours:  2,800  hours. 

Requests  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
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minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  technology;  and  (e) 
Bstimates  of  capital  or  start-up  costs  and 
costs  of  operation,  maintenance,  and 
purchase  of  services  to  provide 
nformation. 

Authority:  12  U.S.C.  4703,  4718;  chapter  X, 
Pub.L.  104-19, 109  Stat.  237  (12  U.S.C.  4703 
note). 

Dated:  January  31,  2001. 
lefifrey  C.  Berg, 

Acting  Director,  Community  Development 

Financial  Institutions  Fund. 

[FR  Dqc.  01-3039  Filed  2-7-01;  8:45  am] 

BNJJNG  COOE  4810-70-F 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  the  Public  Debt 

Proposed  Collection:  Comment 
Request 

ACTION:  Notice  and  request  for 
conunents. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  emd 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently  the  Bureau  of 
the  Public  Debt  within  the  Department 
of  the  Treasury  is  soliciting  comments 
concerning  the  Regulations  Governing 
Payments  by  the  Automated  Clearing 
House  method  on  Account  of  United 
States  Securities. 

DATES:  Written  comments  should  be 
received  on  or  before  April  10,  2001,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  the  Public  Debt,  Vicki  S. 
Thorpe,  200  Third  Street,  Parkersburg, 
WV  26106-1328. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  Vicki  S.  Thorpe, 
Bureau  of  the  Public  Debt,  200  Third 
Street,  Parkersburg,  WV  26106-1328. 
(304)  480-6553. 

SUPPLEMENTARY  INFORMATION: 

Title:  Regulations  Governing 
Pajraients  by  the  Automated  Clearing 
House  Method  on  Account  of  United 
States  Securities. 

OMB  Number:  1535-0094. 

Abstract:  The  regulations  authorize 
payment  to  investors  in  United  States 
securities  by  the  Automated  Clearing 
House  (ACH  Method). 


Current  Actions:  None. 

Type  of  Review:  Extension. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit,  and  state 
or  local  governments. 

Estimated  Total  Annual  Burden 
Hours:  1. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  February  2,  2001. 
Vicki  S.  Thorpe, 

Manager,  Graphics,  Printing  and  Records 
Branch. 
[FR  Doc.  01-3242  Filed  2-7-01;  8:45  am) 

BILUNG  COOE  4810-39-U 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  the  Public  Debt 

Proposed  Collection:  Comment 
Request 

action:  Notice  and  request  for 
conunents. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/ or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently  the  Bureau  of 
the  Public  Debt  within  the  Department 
of  the  Treasury  is  soliciting  comments 
concerning  the  Regulations  Governing 
United  States  Savings  Bonds  Series  E/ 
EE  and  H/HH. 

DATES:  Written  comments  should  be 
received  on  or  before  April  10,  2001,  to 
be  assured  of  consideration. 


ADDRESSES:  Direct  all  vmtten  comments 
to  Bureau  of  the  Public  Debt,  Vicki  S. 
Thorpe,  200  Third  Street.  Parkersburg, 
WV  26106-1328. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  Vicki  S.  Thorpe. 
Bureau  of  the  Public  Debt.  200  Third 
Street.  Parkersburg.  WV  26106-1328, 
(304)  480-6553. 

SUPPLEMENTARY  INFORMATION: 

Title:  Regulations  Governing  United 
States  Savings  Bonds  Series  E/EE  and 
H/HH. 

OMB  Number:  1535-0095 

Abstract:  The  regulations  mandate  the 
payment  of  H/HH  interest  by  Direct 
Deposit  (ACH  Method) 

Current  Actions:  None 

Type  of  Review:  Extension 

Affected  Public:  Individuals, 
Businesses  or  other  for-profit,  and  state 
or  local  governments. 

Estimated  Total  Aimual  Burden 
Hours:  1 

Request  for  Comments 

Consents  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  February  2,  2001. 
Vicki  S.  Thorpe, 

Manager,  Graphics.  Printing  and  Records 
Branch. 

[FR  Doc.  01-3243  Filed  2-7-01;  8:45  am) 
nUJNG  CODE  4*10-3»-U 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  the  Public  Debt 

Proposed  Collection:  Comment 
Request 

action:  Notice  and  request  for 
comments. 
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SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Pubhc  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently  the  Bureau  of 
the  Public  Debt  within  the  Department 
of  the  Treasiuy  is  soliciting  comments 
concerning  the  transaction  request  for 
U.S.  Treasiuy  Seciuities  State  and  Local 
Government  Series  and  Early 
Redemption  Request  for  U.S.  Treasury 
Securities  State  and  Local  Government 
Series. 

DATES:  Written  comments  should  be 
received  on  or  before  April  10,  2001,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Biureau  of  the  PubUc  Debt,  Vicki  S. 
Thorpe,  200  Third  Street,  Parkersburg, 
WV  26106-1328. 

FOR  FURTHER  WFORMATKM  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Vicki  S.  Thorpe, 
Bureau  of  the  Public  Debt,  200  Third 
Street,  Parkersburg,  WV  26106-1328, 
(304)  480-6553. 
SUPPLEMENTARY  INFORMATION: 

Title:  Transaction  Request  For  U.S. 
Treasury  Securities  State  and  Local 
Government  Series  and  Early 
Redemption  Request  for  U.S.  Treasury 
Securities  State  and  Local  Government 
Series. 

OAfB  Number:  1535-0121. 

Fonn  Numbers:  PD  F  5376  and  PD  F 
5377. 

Abstract:  The  information  is 
requested  to  process  accounts  for  the 
owners  of  securities  of  State  and  Local 
Government  Series. 

Current  Actions:  None. 

Type  of  Review:  Extension. 

Affected  Public:  State  or  Local 
Government. 

Estimated  Number  of  Respondents: 
3,350. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  1,675.      . 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  siunmarized  and/or  included  in  the 
request  for  0MB  approval.  All 
conunents  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 


(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  February  2,  2001. 

Vicki  S.  Thorpe, 

Manager,  Graphics,  Printing  and  Records 
Branch. 

[FR  Doc.  01-3244  Filed  2-7-01;  8:45  am] 

BIUJNO  CODE  481 0-39-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  the  Public  Debt 

Proposed  Collection:  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  conunent  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Pubhc  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Ciurently  the  Bureau  of 
the  Public  Debt  within  the  Department 
of  the  Treasury  is  soliciting  comments 
concerning  the  U.S.  Savings  Bonds 
EasySaver  Plan  Enrollment  Apphcation 
Series  EE. 

DATES:  Written  comments  should  be 
received  on  or  before  April  10,  2001,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  the  Public  Debt,  Vicki  S. 
Thorpe,  200  Third  Street,  Parkersburg. 
WV  26106-1328. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Vicki  S.  Thorpe, 
Bureau  of  the  Public  Debt,  200  Third 
Street,  Parkersbiirg,  WV  26106-1328, 
(304) 480-6553. 
SUPPLEMENTARY  INFORMATION: 

Title:  U.S.  Savings  Bonds  EasySaver 
Plan  Enrollment  Application  Series  EE. 

Form  Number:  PD  F  5391. 

Abstmct:  The  information  is 
requested  from  the  purchaser  to  issue 
Series  EE  Savings  Bonds. 


Current  Actions:  None. 
Type  of  Review:  Extension. 

Affected  Public:  Individuals  or 
households.     . 

Estimated  Number  of  Respondents: 
15,000. 

Estimated  Time  Per  Respondent:  10 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  2,550. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  acctiracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 

^or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  February  2,  2001. 

Vicki  S.  Thorpe, 

Manager,  Graphics,  Printing  and  Records 
Branch. 

[FR  Doc.  01-3245  Filed  2-7-01;  8:45  am] 

BILUNG  CODE  MIO-W-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  the  Public  Debt 

Proposed  Collection:  Comment 
Request 

action:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed  . 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently  the  Bureau  of 
the  Public  Debt  within  the  Department 
of  the  Treasiuy  is  soliciting  comments 
concerning  the  request  for  reissue  of 
United  States  Savings  Bonds. 
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DATES:  Written  comments  should  be 
received  on  or  before  April  10,  2001,  to 
be  assiu-ed  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Biueau  of  the  Public  Debt,  Vicki  S. 
Thorpe,  200  Third  Street,  Parkersburg, 
WV  26106-1328. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Vicki  S.  Thorpe, 
Bureau  of  the  Public  Debt,  200  Third 
Street,  Parkersburg,  WV  26106-1328. 
(304) 480-6553. 

SUPPLEMENTARY  INFORMATION: 

Title:  Request  for  Reissue  of  Series  I 
United  States  Savings  Bonds. 

Form  Number:  PD  F  5387. 

Abstmct:  The  information  is 
requested  to  support  a  request  for 
reissue  and  to  indicate  the  new 
registration. 

Current  Actions:  None. 

Type  of  Review:  Extension. 

Affected  Public:  Individuals. 

Estimated  Number  of  Respondents: 
3,000. 

Estimated  Time  Per  Respondent:  3D 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  1,500. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
conunents  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  February  2,  2001. 
Vicki  S.  Thorpe. 

Manager,  Graphics,  Printing  and  Records 
Branch. 

(FR  Doc.  01-3246  Filed  2-7-01;  8:45  am] 
BILUNG  CODE  4810-39-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  the  Public  Debt 

Proposed  Collection:  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
biuden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Pubhc  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently  the  Bureau  of 
the  Pubhc  Debt  within  the  Department 
of  the  Treasury  is  sohciting  comments 
concerning  the  application  for  , 
disposition  of  savings  bonds  after  the 
4  death  of  the  registered  owrner(s). 
DATES:  Written  comments  should  be 
received  on  or  before  April  10,  2001,  to 
be  assiu^d  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  the  Public  Debt,  Vicki  S. 
Thorpe,  200  Third  Street,  Parkersbvug, 
WV  26106-1328. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Vicki  S.  Thorpe, 
Bvueau  of  the  Public  Debt,  200  Third 
Street,  Parkersburg,  WV  26106-1328, 
(304)  480-6553. 

SUPPLEMENTARY  INFORMATION:  Title: 
Application  For  Disposition  of  Series  I 
Savings  Bonds  After  The  Death  of  the 
Registered  Owner(s). 

Form  Number:  PD  F  5394. 

Abstract:  The  information  is 
requested  to  request  payment  or  reissue 
of  savings  bonds  belonging  to  a 
deceeised  owner. 

Current  Actions:  None. 

Type  of  Review:  Extension. 

Affected  Public:  Individuals. 

Estimated  Number  of  Respondents: 
1.000. 

Estimated  Time  Per  Respondent:  45 
minutes. 

Estimated  Total  Armual  Burden 
Hours:  750. 

Request  for  Comments:  Conunents 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Conmients  are  invited  on: 
(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 


(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated :  February  2 ,  2001 . 
Vicid  S.  Thorpe. 

Manager,  Graphics,  Printing  and  Records 

Branch. 

[FR  Doc.  01-3247  Filed  2-7-01;  8:45  am] 

BILLING  COOE  4S10^3»-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  tl>e  Public  Debt 

Proposed  Collection:  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently  the  Bureau  of 
the  Public  Debt  within  the  Department 
of  the  Treasury  is  soliciting  comments 
concerning  the  request  for  reissue  of 
savings  bonds  by  the  representative  of 
the  estate  of  an  incompetent  or  minor. 
DATES:  Written  comments  should  be 
received  on  or  before  April  10,  2001,  to 
be  assiu«d  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  the  Public  Debt,  Vicki  S. 
Thorpe,  200  Third  Street,  Parkersbiu^. 
WV  26106-1328. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Vicki  S.  Thorj>e, 
Bureau  of  the  Pubhc  Debt,  200  Third 
Street,  Parkersburg,  WV  26106-1328, 
(304) 480-6553. 
SUPPLEMENTARY  INFORMATION: 

Title:  Request  for  Reissue  of  Series  I 
Bonds  by  the  Representative  of  the 
Estate  of  an  Incompetent  or  Minor. 

Form  Number:  PD  F  5386. 

Abstract:  The  information  is 
requested  to  establish  representative's 
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authority  to  act  and  request  reissue  of 
savings  bonds. 

Current  Actions:  None. 

Type  of  Review:  Extension. 

Affected  Public:  hidividuals. 

Estimated  Number  of  Respondents: 
1,000. 

Estimated  Time  Per  Respondent:  20 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  330. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  0MB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  acciiracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quahty,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  February  2,  2001. 
Vicld  S.  Thorpe, 

Manager,  Graphics,  Printing  and  Records 

Branch. 

[FR  Doc.  01-3248  Filed  2-7-01;  8:45  am) 

HLUNQ  COOC  4riO-«-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  the  PutHic  Debt 

Proposed  Collection:  Comment 
Request 

action:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  conunent  on  proposed 
and/or  continuing  information 
collections,  as  reqiiired  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently  the  Biueau  of 
the  PubUc  Debt  within  the  Department 
of  the  Treasury  is  soliciting  comments 
concerning  the  certificate  of 
appointment  and  request  for  payment  of 
savings  bonds  to  the  representative  of 
the  estate  of  an  incompetent  or  minor. 
DATES:  Written  comments  should  be 
received  on  or  before  April  10,  2001,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  the  Public  Debt,  Vicki  S. 
Thorpe,  200  Third  Street,  Parkersburg, 
WV  26106-1328. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Vicki  S.  Thorpe, 
Biueau  of  the  Public  Debt,  200  Third 
Street,  Parkersburg,  WV  26106-1328. 
(304) 480-6553. 
SUPPLEMENTARY  INFORMATION: 

Title:  Certificate  of  Appointment  and 
Request  for  Payment  of  Series  I  Savings 
Bonds  to  the  Representative  of  the 
Estate  of  An  Incompetent  or  Minor. 


Form  Number:  PD  F  5385. 

Abstract:  The  information  is 
requested  to  establish  representative's 
authority  to  act  and  request  pa)anent  of 
savings  bonds. 

Current  Actions:  None 

Type  of  Review:  Extension 

Affected  Public:  Individuals. 

Estimated  Number  of  Respondents: 
1,000. 

Estimated  Time  Per  Respondent:  20 
minutes. 

Estimated  Total  Aimual  Burden 
Hours:  330. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  0MB 
approval.  All  conunents  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  February  2,  2001. 

Vicki  S.  Thorpe, 

Manager,  Graphics,  Printing  and  Records 
Branch. 

[FR  Doc.  01-3249  Filed  2-7-01;  8:45  am) 

BHJJNQ  COOE  4«10-3»-U 
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DEPARTMENT  OF  TRANSPORTATION      DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration  Federal  Aviation  Administration 


14  CFR  Parts  413, 415,  and  417 
[Docket  No.  FAA-2000-7953',  Notice  No.  00- 

BIN  2120-AG37 

Licensing  and  Safety  Requirements  for 
Launch 

Correction 

In  proposed  rule  document  00-24472 
beginning  on  page  63922  in  the  issue  of 
Wednesday,  October  25,  2000,  make  the 
following  corrections: 

1.  On  page  63922,  in  the  first  column, 
the  docket  number  is  corrected  to  read 
as  set  forth  above. 

§417.233    [Con«cted] 

2.  On  page  64022,  in  the  second 
column,  in  §417.233(c)(5)(ii),  in  the 
fourth  line,  after  "the"  add  "EFG". 

Appendix  A  to  417  ICorrected] 

3.  On  page  64043,  in  the  second 
column,  in  paragraph  (ii),  in  the  fifth 
line,  "1  X  100    5"  should  read  "1  x 
10-5". 

4.  On  page  64044,  in  the  second 
column,  in  paragraph  (7),  in  the  eighth 
line,  "(i.e.  logio)Pc"  should  read  "(i.e. 
log,o(Pc"). 

Appendix  B  to  Part  417  [CorFected] 

5.  On  page  64051,  in  the  first  column, 
in  the  value  description  of  Oy, 
"diviation"  should  read  "deviation  ". 

Appendix  C  to  Part  417  [Corrected] 

6.  On  page  64058,  table  C41 7-1  is 
corrected  to  read  as  set  forth  below: 

table  c417-1,  illustrative  simulation  runs  required  to  determine  drag  impact  point  dispersions  for  a 

Three  Stage  Launch  Vehicle 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[Order  No.  1137] 

Grant  of  Authority  for  Subzone  Status; 
Conoco,  inc.,  (Oil  Refinery  Complex), 
Ponca  City,  Olciahoma 

Correction 

In  notice  document  01-1682 
beginning  on  page  6582  in  the  issue  of 
Monday,  January  22,  2001,  make  the 
following  correction: 

On  page  6582,  in  the  third  coltmm,  in 
the  third  paragraph,  in  the  fifth  line 
I  r'leOE"  should  read  "106E". 

IFR  Doc.  Cl-1682  Filed  2-7-01;  8:45  am] 
BILUNG  COOE  1506-01-O 


14  CFR  Part  39 

[Docket  No.  98-CE-121-AD;  Amendment  39- 
12036;  AD  2000-25-02] 

RIN2120-AA64 

Airworthiness  Directives;  American 
Champion  Aircraft  Corporation  7, 8, 
and  1 1  Series  Airplanes 

Correction 

In  rule  dociunent  00-31450  beginning 
on  page  78905  in  the  issue  of  Monday, 
December  18,  2000,  make  tbe  following 
correction: 

§39.13    [Corrected] 

On  page  78911,  in  §39.13(d),  in  the 
second  column  of  the  table,  in  the 
fourth  line,  after  "AD)"  add  "or  writhin 
the  next  13  calendar  months  after 
January  19,  2001  (the  effective  date  of 
this  AD)". 

(FR  Doc.  CO-31450  Filed  2-7-01;  8:45  am) 
BILUNG  COOE  1S0S-01-O 


Trajectory  simulation  runs 
Stage  pedormance  error  parameters 


Dispersion  being  determined 


Stage  1 


Stage  2 


Stage  3 


Stage  1  errors 

Stage  1  em>rs,  Stage  2  nominal  

Stage  1  nominal,  Stage  2  errors  

Stage  1  errors,  Stage  2  nominal,  Stage  3  nominal 
Stage  1  nominal,  Stage  2  errors.  Stage  3  nominal 
Stage  1  nominal,  Stage  2  nominal.  Stage  3  errors 


XI 


X 
X 


X 
X 
X 


'  An  X  in  a  given  stage  column  indicates  that  the  noted  simulation  runs  are  required  to  determine  the  dispersion  for  ttiat  stage. 
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Appendix  E  to  Part  417  [Corrected] 

7.  On  page  64091,  in  table  E417.25- 
3,  under  the  "Quality"  heading,  after 
each  "100"  entry,  add  a  "%"  sign. 

8.  On  page  64094,  the  second  table 
heading,  "Table  E41 7.25-75"  should 
read  "Table  E41 7.25-7". 

9.  On  page  64096,  in  table  E417.27- 
2,  for  the  entry  "Performance 
Verification"  remove  the  "X"  in  each 
coliunn. 

10.  On  the  same  page,  in  the  same 
table,  for  the  entry  "Non-Operating 
Environment  Tests"  remove  the  "X  "  in 
each  column. 


11.  On  page  64099,  in  table  E417.27- 
5,  for  the  entry  "High  Temperature 
Storage",  remove  the  "X"  in  the  column 
named  "1  year*". 

12.  On  page  64101,  in  table  E417.29- 
2,  for  the  entry  "Firing  Test",  in  the 
Reference  column,  "E417.(g)"  should 
read  "E41 7.29(g)". 

13.  On  page  64104,  in  table  E417.31- 
2,  for  the  entry  "Non-Operating 
Environment  Tests  and  Operating 
Environment  Tests",  remove  the  "X"  in 
the  third  column. 

14.  On  the  same  page,  in  table 
E417.31-3,  under  the  "Quahty" 


heading,  before  each  "100%"  entry, 
remove  the  footnote  reference  "'". 

15.  On  page  64105.  in  table  E417.31- 
4,  for  the  entry  "Low  Temperature", 
remove  the  "5"  in  the  column  named 
"105  ". 

16.  On  page  64107,  in  table  E417.33- 
3,  for  the  entry  "Component 
Examination",  remove  the  "X"  in  each 
column. 

17.  On  page  64109,  in  table  E417-37- 
1,  under  the  entry  "Shock",  add  an  "X" 
in  the  "Quantity"  column. 

[FR  Doc.  CO-24472  Filed  2-7-01;  8:45  ami 
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Thursday, 
February  8,  2001 


Part  n 


The  President 


Proclamation  7405— National  Consumer 
Protection  Week,  2001 
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Tide  3— 

The  President 


Proclamation  7405  of  February  5,  2001 
National  Consumer  Protection  Week 

By  the  President  of  the  United  States  of  America 
A  Proclamation 

More  Americans  than  ever  are  realizing  the  American  dream  of  homeowner-^ 
ship.  At  the  same  time,  an  increasing  number  of  homeowners  are  living 
the  nightmare  of  overwhelming  debt  and  home  foreclosure  resulting  from 
fraudulent  lending  practices.  Subprime  lending — the  extension  of  hi^-rate, 
high-fee  loans  to  people  considered  to  be  high-risk  borrowers — has  grown 
substantially  in  recent  years.  Unfortunately,  fraudulent  and  abusive  lending 
practices  have  also  grown. 

High-cost  lending  is  not  limited  to  home  mortgages.  Check  cashing  outlets, 
payday  loan  companies,  rent-to-own  stores,  subprime  auto  lenders,  and  pawn 
shops  are  additional  examples  of  high-cost  lenders. 

While  it  is  crucial  that  as  many  consvuners  as  possible  have  access  to 
credit,  their  access  must  not  be  hindered  by  unlawful  lending  practices. 
Federal  law  enforcement  agencies  have  increased  their  enforcement  activities 
to  stop  lenders  who  engage  in  fraudulent  and  abusive  lending  practices. 
In  addition,  Federal  agencies  and  consmner  groups  have  implemented  aggres- 
sive education  campaigns  to  help  consumers  learn  how  to  safeguard  the 
equity  in  their  homes. 

Consimiers  can  protect  themselves  from  loan  fraud  by  taking  some  conunon- 
sense  precautions,  including  comparison  shopping  among  several  lenders, 
negotiating,  and  resisting,  indeed  refusing  to  yield  to,  pressiu-e  to  sign  any 
loan  papers  they  don't  understand.  Nonprofit  credit  and  housing  counseling 
services  are  available  to  help  consvmaers  manage  their  credit  and  make 
decisions  about  loans  and  loan  terms. 

To  help  protect  consumers,  the  Federal  Trade  Commission,  the  National 
Association  of  Consumer  Agency  Administrators,  the  U.S.  Postal  Service, 
the  U.S.  Postal  Inspection  Service,  the  National  Association  of  Attorneys 
General,  the  Department  of  Justice,  and  private  consumer  organizations  have 
joined  forces  to  inform  Americans  about  their  rights  as  borrowers,  about 
the  responsibilities  of  lenders,  and  about  protecting  their  assets.  This  informa- 
tion is  available  in  writing,  by  telephone,  and  online. 

I  encourage  all  Americans  to  take  advantage  of  this  opportimity  to  learn 
more  about  how  to  protect  themselves  against  fraudulent  and  abusive  lending 
practices.  By  becoming  wise  and  well-informed  consumers,  we  can  reduce 
the  incidence  of  fraud  and  deception  in  the  marketplace. 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  the  laws  of  the  United  States,  do  hereby  proclaim  February  5  through 
February  10,  2001,  as  National  Consmner  Protection  Week.  I  call  upon 
government  officials,  industry  leaders,  consumer  advocates,  the  media,  and 
the  American  people  to  p£irticipate  in  programs  helping  citizens  to  be  respon- 
sible and  wise  consumers. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fifth  day  of 
February,  in  the  year  of  our  Lord  two  thousand  one,  and  of  the  Independence 
of  the  United  States  of  America  the  two  hundred  and  twenty-fifth. 
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AGRICULTURE 
DEPARTMENT 
Fann  Service  Agency 

Program  regulations: 

Loans  to  Indian  Trit)es  and 
tribal  corporations; 
"     published  1-9-01 
AGRICULTURE 
DEPARTMENT 
Rural  Business-Cooperative 
Service 
Program  regulations: 

Loans  to  Indian  Tribes  and 

I  trit>al  corporations; 

I I  published  1-9-01 
AGRICULTURE 
DEPARTMENT 

Rural  Housing  Service 
Program  regulations: 
Loans  to  Indian  Tribes  and 

tribal  corporations; 

published  1-9-01 
AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 
Program  regulations: 

Loans  to  Indian  Tribes  and 
I  j     tribal  corporations; 
|>      published  1-9-01 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Grants  and  other  Federal 
assistance: 
State,  interstate,  and  local 

govemment  agencies; 

environmental  program 

grants;  put>lished  A  -9-01 
POSTAL  SERVICE 
Domestic  Mail  Manual: 
Curbside  mailboxes  design 

standards;  revision; 

published  2-8-01 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
OEPARTMENT 
Agricultural  Marketing 
Service 

Cranberries  grown  in — 
Massachusetts  et  al.; 

1     comments  due  by  2-12- 
01;  published  1-12-01 
GRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Exportation  and  importation  of 
animals  and  animal 
products: 


Rinderpest  and  foot-and- 
mouth  disease;  disease 
status  change — 
Uruguay;  comments  due 
by  2-12-01;  published 
12-13-00 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 

Ball  and  n>ller  bearings  and 
vessel  propellers; 
domestic  source 
restrictions;  comments 
due  by  2-12-01;  published 
12-13-00 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Electric  utilities  (Federal  Power 
Act): 

Open  Access  Same-Time 
Infomiation  System 
(OASIS)  Phase  II; 
comments  due  by  2-15- 
01;  published  7-26-00 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 

Federal-State  Joint  Board 
on  Universal  Service — 

Children's  Internet 

Protection  Act; 

implmentation; 

comments  due  l)y  2-15- 

01;  published  1-31-01 
Nunrtt)ering  resource 
optimization;  comments 
due  by  2-14-01;  published 
2-8-01 

FEDERAL  RESERVE 
SYSTEM 

Bank  holding  companies  and 
change  in  bank  control 
(Regulatkxi  Y): 

Financial  data  processing 
activities,  change  in 
conditions  that  govern 
conduct;  and  financial 
holding  companies 
allowed  to  own  data 
storage  companies; 
comments  due  by  2-16- 
01;  published  12-21-00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Biologk^l  products: 

Blood  and  blood 

components — 

Current  good 
manufacturing  practice; 
consignees  and 
transfusion  recipients 
notified  of  increased 
risk  of  HCV  infection 
transmission 
("lookt>ack");  comments 
due  by  2-14-01; 
published  11-16-00 


HEALTH  AND  HUMAN  • 

SERVICES  DEPARTMENT 
Inspector  General  Office, 
Health  and  Human  Services 
Department 

Medk^re  and  State  health 
care  programs: 
Safe  hartxx  provisk}ns  and 
special  fraud  alerts;  intent 
to  develop  regulations; 
comments  due  by  2-12- 
01;  published  12-14-00 

INTERIOR  DEPARTMENT 
Land  Managentent  Bureau 

Minerals  management: 
Fee  changes;  comments 
due  by  2-13-01;  published 
12-15-00 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 
Critk:al  habitat 
designatkxts — 
Various  plants  from  Maui 
and  Kahoolawe,  HI; 
comments  due  by  2-16- 
01;  published  12-18-00 
Sacramento  splittail; 
comments  due  by  2-12- 
01;  published  1-12-01 
Western  sage  grouse 
(Washington  population); 
status  review;  comments 
due  by  2-16-01;  putilished 
1-9-01 

IffTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Outer  Continential  Shelf;  oil, 
gas,  arKJ  sulphur  operatkxis: 
Affected  State;  definition 
removed;  comments  due 
by  2-13-01;  published  12- 
15-00 

INTERIOR  DEPARTMENT 

National  Park  Service 
Histonc  properties  leasing 

regulatk>ns;  comments  due 

by  2-12-01;  published  12- 

12-00 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  arKi 

atjandoned  mine  land 

reclamation  plan 

submissions: 

Indiana;  comments  due  by 
2-12-01;  published  1-11- 
01 

West  Virginia;  comments 
due  by  2-12-01;  published 
1-12-01 
OFRCE  OF  MANAGEMENT 
AND  BUDGET 
Management  and  Budget 
Office 
Prompt  Payment  Act; 

implenr)entatkxi: 


Interest  penalties  under 
cost-reimbursement 
contract  for  servKes  more 
than  30  days  after 
receivir)g  proper  invoice; 
comments  due  by  2-13- 
01;  published  12-15-00 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 
Acquisitk>n  exemptkxi  during 
extster)ce  of  an 
Underwriting  or  Selling 
Syncbcate;  comments  due 
by  2-15-01;  published  12- 
6-00 

STATE  DEPARTMENT 

Consular  services;  fee 
schedule;  convnents  due  by 
2-12-01;  published  12-14-00 

TRANSPORTATION 
DEPARTMENT 
Coest  Guard 

Ports  and  watenways  safety: 
New  York  Harbor  et  al.,  NY; 
safety  zone,  comrrwnts 
due  by  2-12-01;  published 
12-13-00 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administratk>n 

Air  traffk:  operating  arKJ  flight 
rules,  etc.: 
Reduced  vertk^al  separatkxi 

minimum;  comments  due 

by  2-16-01;  published  12- 

18-00 
Ainvortfnness  directives: 
Bell;  comments  due  by  2- 

12-01;  published  12-13-00 
Boeing;  comments  due  by 

2-12-01;  published  12-29- 

00 
Cessna;  comments  due  t>y 

2-12-01;  published  1-8-01 
Empresa  Brasileira  de 

Aeronautica  S.A.; 

comments  due  by  2-12- 

01;  published  1-16-01 
Fokker  comments  due  t)y 

2-15-01;  published  1-16- 

01 
Pratt  &  Whitney;  comments 

due  by  2-12-01;  published 

12-12-00 
Rolls-Royce  Corp.; 

comments  due  by  2-12- 

01;  published  12-12-00 
Rolls-Royce  pk:;  comments 

due  by  2-12-01;  published 

12-13-00 
Saab;  comments  due  by  2- 

15-01;  published  1-16-01 
Standard  proviskms  added 

and  pari  revised; 

comments  due  by  2-12- 

01;  published  1-12-01 
Stemme  GmbH  &  Co.; 

comments  due  by  2-15- 

01;  published  1-10-01 
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Airworlhiness  standards: 
Transport  category 
airplanes — 
Airplarte  operating 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  publisfied  under 
SO  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  Is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  94 
[Dock0t  No.  00-122-1] 

Change  in  Disease  Status  of  the 
Republic  of  South  Africa  Because  of 
Foot-and-Mouth  Disease 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the 
regulations  governing  the  importation  of 
certain  animals,  meat,  and  other  animal 
products  by  removing  the  Republic  of 
South  Africa  from  the  list  of  regions 
considered  to  be  free  of  rinderpest  and 
foot-and-mouth  disease.  We  are  taking 
this  action  because  the  existence  of  foot- 
and-mouth  disease  has  been  confirmed 
in  two  provinces  in  the  Republic  of 
South  Africa.  The  effect  of  this  action  is 
to  prohibit  or  restrict  the  importation  of 
any  rtuninant  or  swine  and  any  fresh 
(chilled  or  frozen)  meat  and  other 
products  of  ruminants  or  swine  into  the 
United  States  from  the  Republic  of 
South  Africa. 

DATES:  This  interim  rule  was  effective 
on  November  6,  2000.  We  invite  you  to 
comment  on  this  docket.  We  will 
consider  all  comments  that  we  receive 
by  April  10,  2001. 

ADDRESSES:  Please  send  four  copies  of 
your  comment  (an  original  and  three 
copies)  to:  Docket  No.  00-122-1, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Suite  3C03,  4700  River 
Road,  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  00-122-1. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  oui  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 


14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.usda.gov/ppd/rady 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Glen  Garris,  Supervisory  Staff  Officer, 
Regionalization  Evaluation  Services 
Team,  VS,  APHIS,  4700  River  Road  Unit 
38,  Riverdale,  MD  20737-1231;  (301) 
734-4356. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  regulations  in  9  CFR  part  94 
(referred  to  below  as  the  regulations) 
govern  the  importation  of  specified 
animals  and  animal  products  into  the 
United  States  in  order  to  prevent  the 
introduction  of  various  animal  diseases 
including  rinderpest,  foot-and-mouth 
disease  (FMD),  African  swine  fever,  hog 
cholera,  and  swine  vesicular  disease. 
These  are  dangerous  and  destructive 
communicable  diseases  of  ruminants 
and  swine.  Section  94.1  of  the 
regulations  lists  regions  of  the  world 
that  are  declared  free  of  rinderpest  or 
free  of  both  rinderpest  and  FMD. 
Rinderpest  or  FMD  exists  in  all  other 
regions  of  the  world  not  listed.  Section 
94.11  of  the  regulations  lists  regions  of 
the  world  that  have  been  declared  bee 
of  rinderpest  and  FMD,  but  are  subject 
to  certain  restrictions  because  of  their 
proximity  to  or  trading  relationships 
with  rinderpest-  or  FMD-affected 
regions. 

On  November  2,  2000,  we  published 
in  the  Federal  Register  an  interim  rule 
(65  FR  65728-65729,  Docket  No.  00- 
104-1)  to  remove  KwaZulu-Natal,  a 
province  in  the  Republic  of  South 
Africa,  from  the  list  of  regions 
considered  to  be  free  of  rinderpest  and 
FMD  because  FMD  had  been  confirmed 
there.  Prior  to  the  publication  of  that 
interim  rule,  the  Republic  of  South 
Africa,  except  the  FMD-controUed  area 
that  includes  Kruger  National  Park,  was 
among  the  regions  listed  in  §§  94.1  and 


94.11  as  regions  considered  to  be  free  of 
rinderpest  and  FMD. 

On  November  29,  2000,  another 
suspected  outbreak  of  FMD  was 
detected  in  the  Repubhc  of  South 
Africa,  this  time  in  the  province  of 
Mpumalanga.  Subsequently,  on 
November  30,  2000.  the  Republic  of 
South  Africa's  National  Department  of 
Agricultiu^  notified  the  U.S. 
Department  of  Agricult\ire  and  the 
Office  International  des  Epizooties  (OIE) 
with  clinical  confirmation  of  the  FMD 
diagnosis. 

The  FMD  outbreak  in  the  province  of 
Mpumalanga  is  unrelated  to  the 
previous  outbreak  in  the  province  of 
KwaZulu-Natal  and,  as  noted  above,  is 
the  second  introduction  of  the  virus  into 
South  Africa  in  3  months.  The  Republic 
of  South  Africa's  National  Department 
of  Agriculture  is  still  investigating  the 
virus'  mode  of  introduction  into  the 
FMD-free  area  and  is  conducting 
extensive  serological  surveillance 
outside  the  quarantined  area  to  ensiire 
that  the  disease  is  confined  to  the 
outbreak  farm.  Until  the  results  of  the 
epidemiological  investigation  and  the 
surveillance  program  are  known,  we 
beUeve  that  it  is  necessary  to  impose 
restrictions  on  the  entire  Republic  of 
South  Africa  to  protect  the  livestock  of 
the  United  States  from  FMD. 

Therefore,  we  are  amending  the 
regulations  in  §  94.1  by  removing  the 
RepubUc  of  South  Africa  from  the  list  of 
regions  considered  to  be  bee  of 
rinderpest  and  FMD.  We  are  also 
removing  the  RepubUc  of  South  Africa 
from  the  list  of  regions  in  §  94.11  that 
are  considered  to  be  free  of  these 
diseases,  but  are  subject  to  certain 
restrictions  because  of  their  proximity  to 
or  trading  relationships  with  rinderpest- 
or  FMD-affected  regions.  As  a  result  of 
this  action,  the  importation  into  the 
United  States  of  any  ruminant  or  swine 
and  any  fresh  (chilled  or  frozen)  meat 
and  other  products  of  ruminants  and 
swine  from  any  part  of  the  Republic  of 
South  Africa  is  prohibited  or  restricted. 
We  are  making  these  amendments 
effective  retroactively  to  November  6, 
2000,  because  the  disease  may  have 
been  present  in  the  province  of 
Mpumalanga  for  some  time  before  it  was 
detected  on  November  29,  2000. 

Although  we  are  removing  the 
Republic  of  South  Africa  from  the  list  of 
regions  considered  to  be  bee  of 
rinderpest  and  FMD  because  of  two 
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separate  outbreaks  of  FMD  within  a 
short  period,  we  recognize  that  the 
Repubhc  of  South  Africa's  National 
Department  of  Agriculture  responded 
immediately  to  the  detection  of  the 
disease  by  imposing  restrictions  on  the 
movement  of  nmiinants.  swine,  and 
ruminant  and  swine  products  from  the 
affected  areas  and  by  initiating  measures 
to  eradicate  the  disease.  At  the  time  of 
publication  of  this  interim  rule,  it 
appears  that  the  outbreak  is  well 
controlled  and  currently  confined  to  one 
form  only.  Because  of  the  Republic  of 
South  Africa's  National  Department  of 
Agriciilture's  efforts  to  ensiu-e  that  FMD 
does  not  spread  beyond  the  previously 
affected  province  of  KwaZulu-Natal  and 
the  newly  affected  area  in  the  province 
of  Mpumalanga,  we  intend  to  reassess 
the  situation  in  accordance  with  the 
standards  of  the  OIE.  As  part  of  that 
reassessment  process,  we  will  consider 
all  comments  received  on  this  interim 
rvde.  This  future  reassessment  will 
enable  us  to  determine  whether  it  is 
necessary  to  continue  to  prohibit  or 
restrict  the  importation  of  nuninants  or) 
swine  and  any  fresh  (chilled  or  frozen] 
meat  and  other  products  of  ruminants  or 
swine  from  the  Republic  of  South 
Africa,  or  whether  we  can  restore 
portions  of  the  Republic  of  South  Africa 
to  the  list  of  regions  considered  free  of 
rinderpest  and  FKiD. 

Emergency  Action 

This  rulemaking  is  necessary  on  an 
emergency  basis  to  prevent  the 
introduction  of  FMD  into  the  United 
States.  Under  these  circumstances,  the 
Administrator  has  determined  that  prior 
notice  and  opportimity  for  public 
comment  are  contrary  to  the  public 
interest  and  that  there  is  good  cause 
imder  5  U.S.C.  553  for  making  this  rule 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

We  will  consider  comments  that  are 
received  within  60  days  of  publication 
of  this  rule  in  the  Federal  Register. 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  The  document  will 
include  a  discussion  of  any  comments 
we  receive  and  any  amendments  we  are 
making  to  the  rule  as  a  result  of  the 
comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

We  are  amending  the  regulations 
governing  the  importation  of  certain 
animals,  meat,  and  other  animal 


products  by  removing  the  Republic  of 
South  Africa  from  the  list  of  regions 
considered  to  be  free  of  rinderpest  and 
FMD.  We  are  taking  this  action  because 
the  existence  of  FMD  has  been 
confirmed  in  two  provinces  in  the 
Republic  of  South  Africa.  The  effect  of 
this  action  is  to  prohibit  or  restrict  the 
importation  of  any  ruminant  or  swine 
and  any  besh  (chilled  or  frozen)  meat 
and  other  products  of  ruminants  or 
swine  into  the  United  States  from  the 
Republic  of  South  Africa. 

FMD  is  among  the  most  infectious 
and  destructive  of  all  animal  diseases. 
While  it  rarely  kills  adult  animals,  the 
virus  may  kill  yoimg  and  weak  animals. 
Production  losses  are  substantial,  and 
costs  to  eradicate  the  disease  are  high. 
A  single  outbreak  of  FMD  in  the  United 
States  has  the  potential  to  close  oiu 
major  livestock  export  markets 
overnight.  Diuing  the  eradication 
process,  most  exports  of  meat,  animals, 
and  animal  byproducts  would  be 
curtailed.  Additionally,  if  the  early  signs 
of  an  outbreak  were  not  immediately 
recognized,  eradication  could  take 
years.  Therefore,  efforts  to  reduce  the 
risk  of  the  entry  of  FMD  into  the  United 
States  continue  to  be  a  high  priority. 

Imports  of  infected  animal  products 
pose  the  greatest  risk  of  entry  for  FMD 
into  the  United  States.  The  virus  can 
siurive  in  chilled,  frozen,  salted,  cured, 
and  partially  cooked  meats. 

Additionally,  the  virus  can  also  be 
present  in  cheese,  since  the 
pasteurization  process  does  not 
completely  kill  the  virus.  Strict 
quarantine  regulations  minimize  the 
risk  of  any  infected  products  entering, 
the  United  States.  With  the  exception  of 
North  and  Central  America  (north  of 
Panama),  Australia,  New  Zealand,  Great 
Britain,  and  the  majority  of  the 
European  Union  (EU)  countries,  FMD  is 
still  present  in  many  areas  of  the  world. 
FMD  was  last  reported  in  the  United 
States  in  1929,  in  Canada  in  1952,  and 
in  Mexico  in  1954. 

The  United  States  livestock  industry 
plays  a  significant  role  in  international 
trade.  Maintaining  favorable  trade 
conditions  depends,  in  part,  on 
continued  aggressive  efforts  to  prevent 
the  entry  of  FMD  into  the  United  States. 
In  1999,  the  total  earnings  from  exports 
of  live  cattle,  swine,  beef  and  veal,  pork, 
and  dairy  products  were  approximately 
$4,818  billion,  while  the  value  of 
imports  was  $5,671  billion.  Livestock 
and  related  product  exports  generated 
about  $11.7  billion  in  output  sales  and 
created  about  100,000  jobs  in  the  United 
States. 

However,  the  value  of  live  animals 
and  animal  products  imported  from  the 
Republic  of  South  Africa  represents  less 


than  0.06  percent  of  total  U.S.  imports 
of  these  products.'  Therefore,  U.S.  price 
and  supply  are  not  expected  to  be 
affected  by  this  rule.  Fiuther,  any 
shortfall  of  supply  could  easily  be  met 
from  domestic  or  other  soiut:es,  without 
any  significant  effect  on  producer  or 
consumer  prices.  Therefore,  this  rule 
can  be  expected  to  produce  economic 
benefits  by  minimizing  the  risk  of  FMD 
entering  the  United  States  with  little  to 
no  effect  on  supply  or  consiuner  prices. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regidations  that  are 
inconsistent  with  this  rule;  (2)  has 
retroactive  effect  to  November  6,  2000; 
and  (3)  does  not  require  administrative 
proceedings  before  parties  may  file  swt 
in  coiut  challenging  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq). 

List  of  Subjects  in  9  CFR  Part  94 

Animal  diseases.  Imports,  Livestock, 
Meat  and  meat  products.  Milk.  Poultry 
and  poultry  products.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  we  are  amending  9  CFR 
part  94  as  follows: 

PART  94— RINDERPEST,  FOOT-AND- 
MOUTH  DISEASE,  FOWL  PEST  (FOWL 
PLAGUE),  EXOTIC  NEWCASTLE 
DISEASE,  AFRICAN  SWINE  FEVER, 
HOG  CHOLERA,  AND  BOVINE 
SPONGIFORM  ENCEPHALOPATHY: 
PROHIBITED  AND  RESTRICTED 
IMPORTATIONS 

1.  The  authority  citation  for  part  94 
continues  to  read  as  follows: 

Authority:  Title  IV,  Pub.  L.  106-224, 114 
Stat.  438,  7  U.S.C.  7701-7772;  7  U.S.C.  450; 
19  U.S.C.  1306;  21  U.S.C.  Ill,  114a,  134a, 
134b.  134c,  134f,  136,  and  136a;  31  U.S.C. 
9701;  42  U.S.C.  4331  and  4332:  7  CFR  2.22. 
2.80,  and  371.4. 


<  In  1999,  the  total  value  of  U.S.  agricultural 
exports  to  the  Republic  of  South  Africa  was  about 
$196  million.  The  total  value  of  U.S.  agricultural 
imports  from  South  A&ica  in  1999  was  S106 
million. 
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§94.1    [Amended] 

2.  In  §94.1,  paragraph  (a)(2)  is 
amended  by  removing  the  words 
"Republic  of  South  A^ca  except  the 
province  of  KwaZulu-Natal  and  except 
the  foot-and-mouth  disease  controlled 
area  (which  extends  from  the  Republic 
of  South  Africa's  border  with 
Mozambique  approximately  30  to  90 
kilometers  into  the  Republic  of  South 
Africa  to  include  Kruger  National  Park 
and  surveillance  and  control  zones 
aroimd  the  park,  and  elsewhere  extends, 
from  east  to  west,  approximately  10  to 
20  kilometers  into  the  Republic  of  South 
Africa  along  its  borders  with 
Mozambique,  Swaziland,  Zimbabwe, 
Botswana,  and  the  southeast  part  of  the 
border  with  Namibia),". 

f  94.11    [Amended] 

1 1  3.  In  §  94.11,  paragraph  (a)  is 
ainended  by  removing  the  words 
"Republic  of  South  Africa  except  the 
province  of  KwaZulu-Natal  and  except 
the  foot-and-mouth  disease  controlled 
area  (which  extends  from  the  Republic 
of  South  Africa's  border  with 
Mozambique  approximately  30  to  90 
kilometers  into  the  Republic  of  South 
Africa  to  include  Kruger  National  Park 
and  siuveillance  and  control  zones 
around  the  park,  and  elsewhere  extends, 
from  east  to  west,  approximately  10  to 
20  kilometers  into  the  Republic  of  South 
Africa  along  its  borders  with 
Mozambique,  Swaziland,  Zimbabwe, 
Botswana,  and  the  southeast  part  of  the 
border  with  Namibia),". 

I '  Done  in  Washington,  DC,  this  18th  day  of 

January  2001. 

Bobby  R.  Acord, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

[FR  Doc.  01-2166  Filed  2-8-01;  8:45  am] 

MLUNO  CODE  3410-34-U 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

19  CFR  Parts  10, 163  and  178 

IT.0. 01-17] 

RIN1515-AC78 

Duty-Free  Treatment  for  Certain 
Beverages  Made  Witti  Caribbean  Rum 

agency:  Customs  Service,  Department 

of  the  Treasury. 

ACTION:  Interim  rule;  solicitation  of 

comments. 

SUMMARY:  This  document  amends  the 
Customs  Regulations,  on  an  interim 
basis,  in  order  to  implement  a  change 
made  by  the  Trade  and  Development 


Act  of  2000  to  the  Caribbean  Basin 
Economic  Recovery  Act,  also  known  as 
the  Caribbean  Basin  Initiative  (CBI),  that 
enables  certain  liqueurs  and  spirituous 
beverages  to  obtain  duty-free  entry 
imder  specified  conditions  when  the 
beverages  are  processed  in  the  territory 
of  Canada  from  rum  that  is  the  growth, 
product  or  manufacture  either  of  a  CBI 
beneficiary  coimtry  or  of  the  U.S.  Virgin 
Islands.  The  interim  regulations  set 
forth  the  certification  and  supporting 
documentation  requirements  that  are 
necessary  to  establish  compliance  vrith 
the  statutory  law,  thereby  ensiuing  that 
the  rum  beverages  are  properly  entitled 
to  duty-free  entry  imder  the  CBI. 

DATES:  Interim  rule  effective  on 
February  9,  2001.  This  interim  nde  is 
effective  for  all  products  entered  or 
withdrawn  from  warehouse  for 
consumption  on  or  after  February  9, 
2001 .  Comments  must  be  received  on  or 
before  April  10,  2001. 

ADDRESSES:  Written  comments  may  be 
addressed  to  and  inspected  at  the 
Regulations  Branch,  U.S.  Customs 
Service,  1300  Peimsylvania  Avenue, 
NW.,  3rd  Floor,  Washington,  DC  20229. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leon  Hayward,  Office  of  Field 
Operations,  (202-927-9704). 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Caribbean  Basin  Economic 
Recovery  Act  (19  U.S.C.  2701-2707) 
(CBERA)  establishes  an  economic 
recovery  program  for  nations  of  the 
Caribbean  and  Central  America.  Under 
the  CBERA,  also  referred  to  as  the 
Caribbean  Basin  Initiative  (CBI),  the 
President  is  authorized  to  proclaim 
duty-free  treatment  for  all  eligible 
articles  of  a  beneficiary  country  {19 
U.S.C.  2701). 

A  beneficiary  coimtry  imder  the  CBI 
refers  to  any  country  listed  in  19  U.S.C. 
2702(b)  with  respect  to  which  there  is 
in  effect  a  proclamation  by  the  President 
designating  the  country  as  a  beneficiary 
country  for  purposes  of  the  CBI  (19 
U.S.C.  2702(a)(1)(A)).  A  rule  of  origin 
specifies  under  what  conditions  an 
article  will  be  considered  to  be  a 
product  of  a  beneficiary  country — in 
brief,  the  article  must  be  wholly  the 
growth,  product  or  manufacture  of  a 
beneficiary  country,  or  must  be  a  new  or 
different  article  of  commerce  that  has 
been  groum,  produced,  or  manufactured 
in  the  beneficiary  country  (19  U.S.C. 
2703(a)). 

Sections  10.191  through  10.198b  of 
the  Customs  Regulations  (19  CFR 
10.191-10.198b)  currently  implement 
the  duty-free  aspects  of  the  CBI. 


In  pertinent  part,  in  order  to  be 
entitled  to  duty-free  treatment  under  the 
CBI,  an  article  otherwise  eligible  for 
such  treatment  must  be  imported 
directly  from  a  beneficiary  country  into 
the  customs  territory  of  the  United 
States  (19  U.S.C.  2703(a)(1)(A);  19  CFR 
10.193). 

Accordingly,  in  the  case  of  rum 
produced  in  a  beneficiary  country  and 
then  imported  into  Canada  for 
processing  into  a  rum  beverage,  the 
beverage  would  not  be  eligible  for  duty- 
bee  treatment  under  the  CBI  because  it 
is  not  imported  directly  from  a 
beneficiary  country  into  the  United 
States.  At  the  same  time,  the  beverage 
would  also  be  ineligible  for  duty-fi«e 
treatment  under  the  North  American 
Free  Trade  Agreement  Implementation 
Act  (19  U.S.C.  3301  et  seq.)  (NAFTA) 
because  the  processing  it  undergoes  in 
Canada  would  not  be  sufficient  to 
qualify  it  as  a  NAFTA  originating  good 
(19  U.S.C.  3332;  General  Note  12, 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS);  19  CFR  181.131; 
and  the  appendix  to  19  CFR  part  181). 

Beverages  Made  in  Canada  With 
Caribbean  Rum;  Amendment  of  CBERA 
by  Trade  and  Development  Act  of  2000 

To  address  the  foregoing 
circumstances,  the  Caribbean  Basin 
Economic  Recovery  Act  has  now  been 
further  amended  by  section  212  of  the 
Trade  and  Development  Act  of  2000 
(Pub.  L.  106-200,  114  Stat.  251,  enacted 
on  May  18,  2000)  (Act).  Section  212  of 
this  Act  adds  a  new  paragraph  (a)(6)  to 
section  213(a)  of  the  CBERA  (19  U.S.C. 
2703(a)(6)),  in  order  to  provide  for  duty- 
free entry  under  certain  conditions  for 
liqueurs  and  spirituous  beverages  that 
are  produced  in  the  territory  of  Canada 
from  nun  that  is  the  growth,  product,  or 
manufactiue  either  of  a  beneficiary 
country  under  the  CBI  or  of  the  U.S. 
Virgin  Islands. 

Specifically,  under  19  U.S.C. 
2703(a)(6),  a  liqueiu  or  spirituous 
beverage  that  is  imported  directly  into 
the  Customs  territory  of  the  United 
States  from  the  territory  of  Canada  and 
that  is  classifiable  under  subheading 
2208.90  or  2208.40,  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS), 
will  be  entitled  to  duty-free  entry  under 
the  CBERA  if  such  liqueur  or  beverage 
is  produced  in  the  territory  of  Canada 
from  rum,  provided  that  the  rum:  (1)  Is 
the  growth,  product,  or  manufacture  of 
a  beneficiary  country  or  of  the  U.S. 
Virgin  Islands;  (2)  is  imported  directly 
into  the  territory  of  Canada  from  a 
beneficiary  country  or  from  the  U.S. 
Virgin  Islands;  and  (3)  accounts  for  at 
least  90  percent  by  voliune  of  the 
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alcoholic  content  of  the  liqueur  or 
spirituous  beverage. 

In  order  to  implement  the  provision 
allowing  for  duty-free  admission  for 
liqueurs  and  spirituous  beverages 
produced  in  the  territory  of  Canada  from 
Caribbean  rum,  Customs  is  issuing  an 
interim  regulation  (§  10.199)  which 
prescribes  the  certification  and 
supporting  docimientary  requirements 
and  recordkeeping  responsibilities  that 
must  be  observed  in  order  to  afford 
duty-free  admission  fpr  those  beverages 
that  properly  qualify  for  such  treatment, 
and  to  otherwise  ensure  compliance 
with  the  requirements  of  the  statutory 
law. 

In  this  latter  regard,  the  importer  must 
be  prepared  to  submit  to  the  port 
director,  if  requested,  documentary 
evidence  that  the  liqueurs  or  rum 
beverages  were  imported  into  the  U.S. 
directly  from  the  territory  of  Canada. 
This  evidence  may  include  documents 
such  as  a  bill  of  lading,  invoice,  air 
waybill,  freight  waybill,  or  cargo 
manifest.  Likewise,  the  port  director 
may  require  that  the  importer  submit 
dociunentary  evidence  that  the  rum 
used  in  producing  the  liqueurs  or 
spirituous  beverages  was  imported 
directly  into  the  territory  of  Canada 
from  a  beneficiary  country  or  from  the 
U.S.  Virgin  Islands.  This  evidence  may 
include  dociiments  such  as  a  Canadian 
customs  entry,  Canadian  customs 
invoice,  Canadian  customs  manifest, 
cargo  manifest,  bill  of  lading,  landing 
certificate,  airway  bill,  or  freight 
waybill.  In  either  case,  any  evidence  of 
direct  shipment,  as  described,  may  be 
subject  to  such  verification  as  deemed 
necessary  by  the  port  director. 

In  addition,  the  importer  must  be 
ready  to  present  directly  to  the  port 
director,  if  requested,  a  declaration 
prepared  by  the  producer  or 
manufacturer  of  the  rmn  in  the 
beneficiary  country  (or  in  the  U.S. 
Virgin  Islands,  if  applicable)  that  attests 
to  the  specific  origin  of  the  nun.  Any 
records,  including  production  records, 
supporting  the  declaration  must 
likewise  be  available  for  submission  to 
the  port  director,  and  die  declaration 
and  supporting  records  may  be  subject 
to  any  verification  believed  necessary  by 
the  port  director. 

Moreover,  the  importer  must  be 
prepared  to  submit  directly  to  the  port 
director,  if  requested,  a  declaration 
prepared  by  the  Canadian  processor 
who  produced  the  liqueur(s)  or 
spirituous  beverage(s)  for  which  duty- 
free entry  is  claimed  under  section 
213(a)(6)  of  the  Caribbean  Basin 
Economic  Recovery  Act  (19  U.S.C. 
2703(a)(6)).  The  declaration  must  affirm, 
among  other  things,  that  the  processor 


received  the  rum  from  the  exporter  or 
owner  in  the  CBI  beneficiary  country  or 
the  U.S.  Virgin  Islands,  as  applicable; 
and  that  the  processor  used  the  rum  in 
producing  the  liqueurs  or  other 
spirituous  beverages.  Production 
records,  for  each  lot  of  liqueur/beverage 
produced,  must  establish  the  quantity  of 
rum  qualifying  under  19  U.S.C. 
2703(a)(6)  that  is  used  in  producing  the 
liqueur/beverage  (non-qualifying  nun 
may  not  be  substituted  for  use  in 
producing  the  liqueurs  or  beverages); 
the  alcoholic  content  by  volume  of  the 
finished  liqueur/beverage;  and  the 
specific  alcoholic  content  by  volume  of 
the  processed  liqueur/beverage  that  is 
attributable  to  the  qualifying  rum. 

The  importer  must  be  prepared  to 
submit  to  the  port  director,  if  requested, 
the  declaration  and/or  the  underlying 
dociunentation,  including  any 
supporting  dociunents  and  records, 
necessary  for  the  preparation  of  the 
declaration,  for  a  period  of  5  years  from 
the  date  of  entry  of  the  related  liqueurs 
or  spirituous  beverages,  as  provii^ed  in 
§  163.4(a),  Customs  Regulations  (19  CFR 
163.4(a)).  If  requested  during  this  time, 
the  importer  must  submit  to  the  port 
director  the  declaration  and/or  any 
underlying  documentation  within  60 
calendar  days  of  the  date  of  the  request 
or  any  additional  period  as  the  port 
director  may  allow  for  good  cause 
shown.  The  declaration  and  related 
dociunentation  may  be  subject  to  such 
verification  as  the  port  director  deems 
necessary. 

Also,  the  foregoing  time  periods  apply 
to  the  retention  and  submission  of 
documentary  evidence  concerning  the 
origin  of  the  nun,  its  direct  shipment 
into  the  territory  of  Canada  and  the 
direct  shipment  of  the  corresponding 
finished  liqueurs  and  spirituous 
beverages  from  Canada  into  the  United 
States. 

Flulhermore,  the  importer  must 
establish  and  implement  a  system  of 
internal  controls  which  demonstrate 
that  reasonable  care  was  exercised  in 
the  claim  for  duty-free  treatment  under 
the  CBI.  These  controls  should  include 
tests  to  assure  the  acciuacy  and 
availability  of  records  that  evidence:  the 
origin  of  the  nun;  the  direct  shipment  of 
the  rum  from  a  beneficiary  country  or 
from  the  U.S.  Virgin  Islands  to  Canada; 
the  alcohol  content  of  the  finished 
liqueur/beverage  imported  frtim  Canada; 
and  the  direct  shipment  of  the  finished 
liqueur/beverage  from  Canada  to  the 
United  States. 

Comments 

Before  adopting  this  interim 
regulation  as  a  final  rule,  consideration 
will  be  given  to  any  written  comments 


that  are  timely  submitted  to  Customs. 
Customs  specifically  requests  comments 
on  the  clarity  of  this  interim  rule  and 
how  it  may  be  made  easier  to 
understand.  Comments  submitted  will 
be  available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552),  §  1.4, 
Treasury  Department  Regulations  (31 
CFR  1.4),  and  §  103.11(b),  Customs 
Regulations  (19  CFR  103.11(b)),  on 
regular  business  days  between  the  hours 
of  9:00  a.m.  and  4:30  p.m.  at  the 
Regulations  Branch,  U.S.  Customs 
Service,  1300  Pennsylvania  Avenue, 
NW.,  3rd  Floor,  Washington,  DC. 

Inapplicability  of  Notice  and  Delayed 
Effective  Date  Requirements,  the 
Regulatory  Flexibility  Act,  and 
Executive  Order  12866 

Piusuant  to  the  provisions  of  5  U.S.C. 
553(b)(B),  Customs  has  determined  that 
good  cause  exists  for  dispensing  with 
prior  public  notice  and  comment 
procediues  on  these  interim  regulations. 
The  interim  regulations  afford  a 
preferential  tariff  benefit  to  the 
importing  public;  they  reflect,  and 
provide  a  necessary  and  reasonable 
means  for  enforcing,  statutory 
requirements  that  are  already  in  effect; 
and  they  closely  parallel  existing 
regidatory  provisions  that  implement 
similar  trade  preference  programs.  Also, 
for  these  same  reasons,  there  is  no  need 
for  a  delayed  effective  date  under  5 
U.S.C.  553(d).  Because  no  notice  of 
proposed  rulemaking  is  required  for 
interim  regulations,  the  provisions  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.)  do  not  apply.  Nor  does  this 
document  meet  the  criteria  for  a 
"significant  regulatory  action"  as 
specified  in  E.O.  12866. 

Paperwork  Reduction  Act 

The  collection  of  information 
involved  in  this  interim  rule  has  already 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3507) 
and  assigned  OMB  Control  Niunber 
1515-0194  (Dociunentation 
requirements  for  articles  entered  under 
various  special  tariff  treatment 
provisions).  This  collection  includes  a 
claim  for  duty-free  entry  of  eligible 
articles  under  the  Caribbean  Basin 
Initiative.  This  rule  does  not  present  any 
substantive  changes  to  the  existing 
approved  information  collection.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  the 
collection  of  information  displays  a 
valid  control  number  assigned  by  OMB. 
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Part  178,  Customs  Regulations  (19 
CFR  part  178),  containing  the  list  of 
approved  information  collections,  is 
revised  to  make  reference  to  new 
§10.199. 

List  ofSubiects 

19  CFR  PART  10 

Customs  duties  and  inspection. 
Exports,  Foreign  relations.  Imports, 
International  traffic.  Preference 
programs.  Reporting  and  recordkeeping 
requirements.  Shipments,  Trade 
agreements  (Caribbean  Basin  Initiative, 
Generalized  System  of  Preferences,  U.S.- 
Canada Free  Trade  Agreement,  etc.). 

19  CFR  PART  163 

Administrative  practice  and 
procedure.  Customs  duties  and 
inspection.  Imports,  Reporting  and 
recordkeeping  requirements. 

19  CFR  PART  178 

Administrative  practice  and 
procedure.  Collections  of  information. 
Imports,  Paperwork  requirements. 
Reporting  and  recordkeeping 
requirements. 

Amendments  to  the  Regulations 

Accordingly,  parts  10, 163  and  178, 
Customs  Regulations  (19  CFR  parts  10, 
163  and  178),  are  amended  as  set  forth 
below. 

PART  10— ARTICLES  CONDITIONALLY 
FREE,  SUBJECT  TO  A  REDUCED 
RATE,  ETC. 

1.  The  general  authority  for  part  10  is 
revised  to  read  as  follows,  and  the 
specific  sectional  authority  for  part  10  is 
amended  by  removing  the  sectional 
authority  citation,  "sections  10.191 
through  10.198b  also  issued  luider  19 
U.S.C.  2701  et  seq.",  and  by  adding  a 
new  sectional  authority  citation  in  its 
place  to  read  as  follows: 

Authority:  19  U.S.C.  66,  1202  (General 
Note  22,  Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)),  1321, 1481. 1484, 
1498,  1508,  1623,  1624,  3314. 


ti 


Sections  10.191  through  10.199  also 
issued  under  19  U.S.C.  2701  et  seq.; 


2.  In  §10.191: 
I  'a.  Paragraph  (b)(1)  is 
removing  the  reference 
by  adding,  in  its  place, 
"§10.199"; 

b.  Paragraph  (b)(3)  is 
removing  the  reference 
by  adding,  in  its  place, 
"§10.199";  and 

c.  Paragraph  (b)(4)  is 
removing  the  reference 


amended  by 
"§  10.198b"  and 
the  reference 

amended  by 
"§  10.198a"  and 
the  reference 

amended  by 
"§  10.198b"  and 


by  adding,  in  its  place,  the  reference 
"§10.199". 

3.  Part  10  is  amended  by  adding  a 
new  §  10.199  under  the  heading  entitled 
"CARIBBEAN  BASIN  INTHATIVE"  to 
read  as  follows: 

§  1 0. 1 99  Duty-free  entry  for  certain 
tMverages  produced  in  Canada  from 
CaribtMan  rum. 

(a)  General.  A  liqueiu  or  other 
spirituous  beverage  that  is  imported 
directly  from  the  territory  of  Canada  and 
that  is  classifiable  under  subheading 
2208.40  or  2208.90,  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS), 
will  be  entitled,  upon  entry  or 
withdrawal  from  warehouse  for 
consumption,  to  duty-free  treatment 
imder  section  213(a)(6)  of  the  Caribbean 
Basin  Economic  Recovery  Act  (19  U.S.C. 
2703(a)(6)),  also  known  as  the  Caribbean 
Basin  Initiative  (CBI),  if  the  liqueur  or 
spirituous  beverage  has  been  produced 
in  the  territory  of  Canada  from  rum, 
provided  that  the  rum: 

(1)  Is  the  growth,  product,  or 
manufacture  either  of  a  beneficiary 
country  or  of  the  U.S.  Virgin  Islands; 

(2)  Was  imported  directly  into  the 
territory  of  Canada  from  a  beneficiary 
country  or  from  the  U.S.  Virgin  Islands; 
and 

(3)  Accounts  for  at  least  90  percent  of 
the  alcoholic  content  by  volume  of  the 
liqueur  or  spirituous  beverage. 

(b)  Claim  for  exemption  from  duty 
under  CBI.  A  claim  for  an  exemption 
from  duty  for  a  liqueiu  or  spirituous 
beverage  imder  section  213(a)(6)  of  the 
Caribbean  Basin  Economic  Recovery  Act 
(19  U.S.C.  2703(a)(6))  may  be  made  by 
entering  such  liqueur  or  beverage  under 
subheading  9817.22.05,  HTSUS,  on  the 
entry  summary  document  or  its 
electronic  equivalent.  In  order  to  claim 
the  exemption,  the  importer  must  have 
the  records  described  in  paragraphs  (d), 
(e),  (f)  and  (g)  of  this  section  so  that, 
upon  Customs  request,  the  importer  can 
establish  that: 

(1)  The  nun  used  to  produce  the 
liqueur/beverage  is  the  growth,  product 
or  manufacture  either  of  a  beneficiary 
country  or  of  the  U.S.  Virgin  Islands; 

(2)  The  rum  was  shipped  directly 
from  a  beneficiary  country  or  from  the 
U.S.  Virgin  Islands  to  Canada; 

(3)  The  liqueur/beverage  was 
produced  in  Canada; 

(4)  The  nun  accoimts  for  at  least  90% 
of  the  alcohol  content  of  the  liqueur/ 
beverage;  and 

(5)  The  liqueur/beverage  was  shipped 
direcUy  from  Canada  to  the  United 
States. 

(c)  Imported  directly.  For  liqueur  or 
other  spirituous  beverage  imported  trom 
Canada  to  qualify  for  duty-free  entry 


under  the  CBI,  the  liqueur  or  spirituous 
beverage  must  be  imported  directly  into 
the  customs  territory  of  the  United 
States  from  Canada;  and  the  nun  used 
in  its  production  must  have  been 
imported  directly  into  the  territory  of 
Canada  either  from  a  beneficiary 
coimtry  or  from  the  U.S.  Virgin  Islands. 

(1)  "Imported  directly"  into  the 
customs  territory  of  the  United  States 
from  Canada  means: 

(i)  Direct  shipment  from  the  territory 
of  Canada  to  the  U.S.  without  passing 
through  the  territory  of  any  other 
country;  or 

(ii)  If  the  shipment  is  from  the 
territory  of  Canada  to  the  U.S.  through 
the  territory  of  any  other  coimtry,  the 
liqueius  and  spirituous  beverages  do  not 
enter  into  the  commerce  of  any  other 
country  while  en  route  to  the  U.S.;  or 

(iii)  If  the  shipment  is  from  the 
territory  of  Canada  to  the  U.S.  through 
the  territory  of  another  country,  and  the 
invoices  and  other  dociunents  do  not 
show  the  U.S.  as  the  final  destination, 
the  liqueurs  and  spirituous  beverages  in 
the  shipment  are  imported  directly  oidy 
if  they: 

(A)  Remained  under  the  confrol  of  the 
customs  authority  of  the  intermediate 
country; 

(B)  Did  not  enter  into  the  commerce 
of  the  intermediate  country  except  for 
the  piupose  of  sale  other  than  at  retail, 
and  the  port  director  is  satisfied  that  the 
importation  results  from  the  original 
commercial  transaction  between  the 
importer  and  the  producer  or  the  letter's 
sales  agent;  and 

(C)  Were  not  subjected  to  operations 
other  than  loading  and  unloading,  and 
other  activities  necessary  to  preserve  the 
products  in  good  condition. 

(2)  "Imported  directly"  from  a 
beneficiary  country  or  from  the  U.S. 
Virgin  Islands  into  the  territory  of 
Canada  means: 

(i)  Direct  shipment  from  a  beneficiary 
country  or  from  the  U.S.  Virgin  Islands 
into  the  territory  of  Canada  without 
passing  through  the  territory  of  any  non- 
beneficiary  country;  or 

(ii)  If  the  shipment  is  from  a 
beneficiary  country  or  from  the  U.S. 
Virgin  Islands  into  the  territory  of 
Canada  through  the  territory  of  any  non- 
beneficiary  country,  the  rum  does  not 
enter  into  the  commerce  of  any  non- 
beneficiary  country  while  en  route  to 
Canada;  or 

(iii)  If  the  shipment  is  from  a 
beneficiary  country  or  fixjm  the  U.S. 
Virgin  Islands  into  the  territory  of 
Canada  through  the  territory  of  any  non- 
beneficiary  country,  the  rum  in  the 
shipment  is  imported  directly  into  the 
territory  of  Canada  only  if  it: 
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(A)  Remained  under  the  control  of  the 
customs  authority  of  the  intermediate 
country; 

(B)  Did  not  enter  into  the  commerce 
of  the  intermediate  country  except  for 
the  purpose  of  sale  other  than  at  retail; 
and 

(C)  Was  not  subjected  to  operations  in 
the  intermediate  coimtry  other  than 
loading  and  unloading,  and  other 
activities  necessary  to  preserve  the 
product  in  good  condition. 

(d)  Evidence  of  direct  shipment. 

(1)  Liqueurs  or  spirituous  beverages 
imported  from  Canada.  The  importer 
must  be  prepared  to  provide  to  the  port 
director,  if  requested,  documentary 
evidence  that  the  liquexu^  or  spirituous 
beverages  were  imported  directly  from 
the  territory  of  Canada,'  as  described  in 
paragraph  (c)(1)  of  this  section.  This 
evidence  may  include  dociunents  such 
as  a  bill  of  lading,  invoice,  air  waybill, 
freight  waybill,  or  cargo  manifest.  Any 
evidence  of  the  direct  shipment  of  these 
liqueurs  or  spirituous  beverages  from 
Qmada  into  the  U.S.  may  be  subject  to 
such  verification  as  deemed  necessary 
by  the  port  director. 

(2)  Rum  imported  into  Canada  from 
beneficiary  country  or  U.S.  Virgin 
Islands.  The  importer  must  be  prepared 
to  provide  to  the  port  director,  if 
requested,  evidence  that  the  rum  used 
in  producing  the  liqueurs  or  spirituous 
beverages  was  imported  directly  into  the 
territory  of  Canada  from  a  beneficiary 
country  or  from  the  U.S.  Virgin  Islands, 
as  described  in  paragraph  (c)(2)  of  this 
section.  This  evidence  may  include 
documents  such  as  a  Canadian  c^lstoms 
entry,  Canadian  customs  invoice, 
Canadian  customs  manifest,  cargo 
manifest,  bill  of  lading,  landing 
certificate,  airway  biU,  or  freight 
waybill.  Any  evidence  of  the  direct 
shipment  of  the  nun  from  a  beneficiary 
country  or  from  the  U.S.  Virgin  Islands 
into  the  territory  of  Canada  for  use  there 
in  producing  the  liqueurs  or  other 
spirituous  beverages  may  be  subject  to 
such  verification  as  deemed  necessary 
by  the  port  director. 

(e)  Origin  of  rum  used  in  production 
of  liqueur  or  spirituous  beverage. 

(1)  Origin  criteria.  In  order  for  a 
liqueur  or  spirituous  beverage  covered 
by  this  section  to  be  entitled  to  duty-free 
entry  under  the  CBI,  the  rum  used  in 
producing  the  liqueiu  or  spirituous 
beverage  in  the  territory  of  Canada  must 
be  wholly  the  growth,  product,  or 
manufacture  either  of  a  beneficiary 
country  under  the  CBI  or  of  the  U.S. 
Virgin  Islands,  or  must  constitute  a  new 
or  different  article  of  commerce  that  was 
produced  or  manufactured  in  a 
beneficiary  coimtry  or  in  the  U.S.  Virgin 
Islands.  Such  rum  will  not  be 


considered  to  have  been  grown, 
produced,  or  manufactiu^d  in  a 
beneficiary  coxmtry  or  in  the  U.S.  Virgin 
Islands  by  virtue  of  having  merely 
undergone  blending,  combining  or 
packaging  operations,  or  mere  dilution 
with  water  or  mere  dilution  with 
another  substance  that  does  not 
materially  alter  the  characteristics  of  the 
product. 

(2)  Evidence  of  origin  of  rum. — (i) 
Declaration.  The  importer  must  be 
prepared  to  submit  directly  to  the  port 
director,  if  requested,  a  declaration 
prepared  and  signed  by  the  person  who 
produced  or  manufactured  the  nun, 
affirming  that  the  rum  is  the  growth, 
product  or  manufacture  of  a  beneficiary 
country  or  of  the  U.S.  Virgin  Islands. 
While  no  particular  form  is  prescribed 
for  the  declaration,  it  must  include  all 
pertinent  information  concerning  the 
processing  operations  by  which  the  rum 
was  produced  or  manufactured,  the 
address  of  the  producer  or 
manufacturer,  the  title  of  the  party 
signing  the  declaration,  and  the  date  it 
is  signed. 

(ii)  Records  supporting  declaration. 
The  supporting  records,  including  those 
production  records,  that  are  necessary 
for  the  preparation  of  the  declaration 
must  also  be  available  for  submission  to 
the  port  director  if  requested.  The 
declaration  and  any  supporting 
evidence  as  to  the  origin  of  the  rum  may 
be  subject  to  such  verification  as 
deemed  necessary  by  the  port  director. 

(f)  Canadian  processor  declaration: 
supporting  documentation. — (1) 
Canadian  processor  declaration.  The 
importer  must  be  prepared  to  submit 
diiBctly  to  the  port  director,  if 
requested,  a  declaration  prepared  by  the 
pOTSon  who  produced  the  liquexir(s) 
and/or  the  spirituous  beverage(s)  in 
Canada,  setting  forth  all  pertinent 
information  concerning  the  production 
of  the  liqueurs/beverages.  The 
declaration  wiU  be  in  substantially  the 
following  form: 

I, declare  that  the  liqueurs 

and/or  spirituous  beverages  here 
specified  are  the  products  that  were 
produced  by  me  (us),  as  described 
below,  with  the  use  of  rum  that  was 
received  by  me  (us);  that  the  nun  used 
in  producing  the  liqueurs/beverages  was 

received  by  me  (us)  on (date), 

from (name  and  address  of  owner 

or  exporter  in  the  beneficiary  coimtry  or 
in  the  U.S.  Virgin  Islands,  as 
applicable);  and  that  such  mm  accounts 
for  at  least  90  percent  of  the  alcoholic 
content  by  volume,  as  shown  below,  of 
each  liqueur  or  spirituous  beverage  so 
produced. 


Marks  and 
numbers 


Description  of 
products  and 
of  processing 


Alcoholic 
content  of 
products;  al- 
coholic con- 
tent (%)  at- 
tributable to 
rum' 


'  The  production  records  must  establish,  for 
each  lot  of  liqueur/t)everage  produced,  tt>e 
quantity  of  rum  the  growth,  product  or  manu- 
facture of  a  CBI  beneficiarv  country  or  of  the 
U.S.  Virgin  Islands  under  19  U.S.C  2703(a)(6) 
that  is  used  in  producing  ttie  finished  liqueur/ 
beverage;  tfie  alcoholic  content  by  volume  of 
the  finished  liqueur/beverage;  and  the  alco- 
holic content  by  volume  of  the  finished  liqueur/ 
beverage,  expressed  as  a  percentage,  that  is 
attributat>le  to  the  qualifying  rum.  If  mm  from 
two  or  more  qualifying  sources  (e.g.,  rum  tfie 
growth,  product  or  manufacture  of  a  CBI  bene- 
ficiary country  or  of  tfie  U.S.  Virgin  Islands  and 
ottier  rum  tfie  growth,  product  or  manufacture 
of  anotfier  CBI  country)  are  used  in  proc- 
essing the  liqueur/tieverage,  the  alcoholic  con- 
tent requirement  may  be  met  by  aggregating 
tfie  alcoholic  content  of  the  finish^  liqueur/ 
beverage  tfiat  is  attributable  to  rum  from  each 
of  tfie  qualifying  sources  used  in  processing 
tfie  finisfied  liqueur/beverage,  as  reflected  in 
tfie  production  records. 

Date    

Address     __^ 

Signature  

Tide    

(2)  Availability  of  supporting 
documents.  The  information,  including 
any  supporting  documents  and  records, 
necessary  for  the  preparation  of  the 
declaration,  as  described  in  paragraph 
(f)(1)  of  this  section,  must  be  available 
for  submission  to  the  port  director,  if 
requested.  The  declaration  and  any 
supporting  evidence  may  be  subject  to 
such  verification  as  deemed  necessary 
by  the  port  director.  The  specific 
dociunentary  evidence  necessary  to 
support  the  declaration  consists  of  those 
dociunents  and  records  which 
satisfactorily  establish: 

(i)  The  receipt  of  the  rum  by  the 
Canadian  processor,  including  the  date 
of  receipt  and  the  name  and  address  of 
the  party  from  whom  the  rum  was 
received  (the  owner  or  exporter  in  the 
beneficiary  country  or  the  U.S.  Virgin 
Islands);  and 

(ii)  For  each  lot  of  liqueur/beverage 
produced  and  included  in  the 
declaration,  the  specific  identification  of 
the  production  lot(s)  involved;  the 
quantity  of  qualifying  rum  that  is  used 
in  producing  the  finished  liqueur/ 
beverage,  including  a  description  of  the 
processing  and  of  Uie  finished  products; 
the  alcoholic  content  by  volume  of  the 
finished  liqueur/beverage;  and  the 
alcoholic  content  by  volume  of  the 
finished  liqueur/beverage,  expressed  as 
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1 1  percentage,  that  is  attributable  to  the 
(  ualifying  rum. 

r  (g)  Im'porter  system  for  review  of 
necessary  recordkeeping.  The  importer 
will  establish  and  implement  a  system 
of  internal  controls  which  demonstrate 
that  reasonable  care  was  exercised  in  its 
claim  for  duty-free  treatment  under  the 
CBI.  These  controls  should  include  tests 
to  assure  the  accuracy  and  availability 
of  records  that  establish: 

(1)  The  origin  of  the  rum; 

(2)  The  direct  shipment  of  the  rum 
from  a  beneficiary  country  or  from  the 
U.S.  Virgin  Islands  to  Canada; 

(3)  The  alcohol  content  of  the  finished 
liqueur/beverage  imported  from  Canada; 
and 

(4)  The  direct  shipment  of  the 
finished  liquem/beverage  from  Canada 
to  the  United  States. 

(h)  Submission  of  documents  to 
Customs.  The  importer  must  be 
prepared  to  submit  directly  to  the  port 
director,  if  requested,  those  documents 
and/or  supporting  records  as  described 
in  paragraphs  (d),  (e)  and  (f)  of  this 


section,  for  a  period  of  5  years  from  the 
date  of  entry  of  the  related  liqueurs  and 
spirituous  beverages  under  section 
213(a)(6)  of  the  Caribbean  Basin 
Economic  Recovery  Act  (19  U.S.C. 
2703(a)(6)),  as  provided  i^  §  163.4(a)  of 
this  chapter.  If  requested,  the  importer 
must  submit  such  documents  and/or 
supporting  records  to  the  port  director 
within  60  calendar  days  of  the  date  of 
the  request  or  such  additional  period  as 
the  port  director  may  allow  for  good 
cause  shown. 

PART  163— RECORDKEEPING 

1.  The  authority  citation  for  part  163 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  66, 
1484,  1508,  1509,  1510,  1624. 

2.  The  Appendix  to  part  163  is 
amended  by  adding  the  following  new 
listing  imder  section  IV  in  appropriate 
numerical  order  to  read  as  follows: 


Appendix  to  Part  163 — Interim  (aHl)(A) 
List 


IV.  *  •  • 

§  10.199    Documents,  etc.  required  for  duty- 
free entry  of  liqueurs  and/or  spirituous 
beverages  produced  in  Canada  from  CBI  nun, 
declaration  of  Canadian  processor  (plus 
Supporting  information. 


PART  178— APPROVAL  OF 
INFORMATION  COLLECTION 
REQUIREMENTS 

1.  The  authority  citation  for  part  178 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  1624;  44 
U.S.C.  3501  et  seq. 

2.  Section  178.2  is  amended  by 
adding  the  following  in  appropriate 
numerical  sequence  according  to  the 
section  niunber  under  the  columns 
indicated: 

§178^    Usting  of  OMB  control  numtMr*. 


19  CFR  Section 


Description 


OMB  control 
No. 


110.199 


Claim  for  duty-free  entry  of  rum  beverages  from  Canada 
under  the  Caribbean  Basin  Initiative. 


1515-0194 


Uymond  W.  Kelly, 

Commissioner  of  Customs. 

Approved:  February  5,  2001. 
Fimothy  E.  Skud, 

Acting  Deputy  Assistant  Secretary  of  the 
Treasury. 
FR  Doc.  01-3360  Filed  2-8-01;  8:45  am] 

■LUNG  COOe  4a20-02-U 


DEPARTMENT  OF  THE  TREASURY 
Customs  Servlcs 

19  CFR  Part  191 
D.  01-18] 
151S-AC67 


handise  Procsssing  Fee  Eligible 
Be  Claimed  as  Unused  Msrchandiss 
k 

AGENCY:  Customs  Service,  Department 

of  the  Treasury. 

ACTION:  Interim  rule;  solicitation  of 

comments. 


:  This  dociunent  amends  the 
Customs  Regulations  on  an  interim  basis 
to  indicate  that  merchandise  processing 


fees  are  eligible  to  be  claimed  as  unused 
merchandise  drawback.  The  change  is 
made  to  reflect  a  recent  court  decision 
in  which  merchandise  processing  fees 
were  found  to  be  assessed  imder  Federal 
law  and  imposed  by  reason  of 
importation  and  therefore  eligible  to  be 
claimed  as  unused  merchandise 
drawback  pursuant  to  19  U.S.C.  1313(j). 
The  amendment  will  require  a  drawback 
claimant  to  apportion  the  merchandise 
processing  fee  to  that  merchandise  that 
provides  the  basis  for  drawback. 
DATES:  This  interim  rule  is  effective 
February  9,  2001.  Comments  must  be 
received  on  or  before  April  10,  2001. 
ADDRESSES:  Written  comments 
(preferably  in  triplicate)  may  be 
submitted  to  and  inspected  at  the 
Regulations  Branch,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service,  1300  Pennsylvania  Avenue, 
NW.,  3rd  Floor,  Washington.  DC  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  G.  Rosoff,  Chief,  Duty  and 
Refund  Determinations  Branch,  Office 
of  Regulations  and  Rulings,  U.S. 
Customs  Service,  1300  Pennsylvania 
Avenue,  ^JW.,  Washington,  DC  20029, 
Tel.  (202)  927-2265. 


SUPPLEMENTARY  INFORMATION: 

Background 

Merchandise  Processing  Fees — 19  U.S.C. 
58c(a)(9)(A) 

Merchandise  processing  fees  are  fees 
the  Secretary  of  the  Treasury  charges 
and  collects  for  the  processing  of 
merchandise  that  is  formally  entered  or 
released  into  the  United  States.  See  19 
U.S.C.  58c(a)(9)(A).  A  merchandise 
processing  fee  is  assessed  in  an  amount 
equal  to  0.21  percent  of  the  value  of  the 
imported  merchandise,  as  determined 
under  19  U.S.C.  1401a.  Merchandise 
processing  fees  are  subject  to  two 
monetary  limits: 

(1)  A  cap  of  $485  is  imposed  by  19 
U.S.C.  58c(a)(9)(B)(i)  for  any  release  or 
entry,  including  weekly  Free  Trade 
Zone  entries  (see  section  410  of  the 
Trade  and  Development  Act  of  2000, 
Pub.  L.  106-200. 114  Stat.  251,  enacted 
on  May  18,  2000),  for  which  the  value 
of  merchandise  subject  to  the  fee 
exceeds  $230,952.38  ($485  +  .0021  = 
$230,952.38);  and 

(2)  For  certain  monthly  entries,  as 
prescribed  by  Pub.  L.  101-382,  section 
111(f),  as  amended,  and  implemented 
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by  §  24.23(d)  of  the  Customs  Regulations 
(19  CFR  24.23(d)),  the  merchandise 
processing  fee  is  limited  to  the  lesser  of 
the  following: 

(i)  A  cap  of  $400  where  the  value  of 
the  merchandise  subject  to  the  fee 
exceeds  $190,476.19  ($400  +  .0021  = 
$190,476.19);  or 

(ii)  The  amount  determined  by 
applying  the  ad  valorem  rate  under 
paragraph  (b)(l)(i)(A)  of  §  24.23  to  the 
total  value  of  such  daily  importations. 

Drawback— 19  U.S.C.  1313 

Section  313  of  the  Tariff  Act  of  1930, 
as  amended  (19  U.S.C.  1313),  concerns 
drawback  and  refunds.  Drawback  is  a 
refund  of  certain  duties,  taxes  and  fees 
paid  by  the  importer  of  record  and 
granted  to  a  drawback  claimant  under 
specific  conditions.  There  are  several 
types  of  drawback.  Section  1313(j) 
concerns  drawback  for  "unused 
merchandise,"  and  provides,  pursuant 
to  specific  conditions  set  forth  therein, 
that  a  refund  of  99  percent  of  each  duty, 
tax,  or  fee  "imposed  under  Federal  law 
because  of  [an  article's]  importation" 
will  be  refunded  as  drawback. 

Merchandise  Processing  Fees  Eligible  To 
Be  Claimed  as  Unused  Merchandise 
Drawdnck 

The  issue  of  whether  a  merchandise 
processing  fee  is  "imposed  under 
Federal  law  because  of  [an  article's] 
importation,"  and  therefore  eligible  to 
be  claimed  as  unused  merchandise 
drawback  pursuant  to  the  terms  of 
section  1313(j),  was  recently  examined 
by  the  Court  of  Appeals  for  the  Federal 
Circuit  in  Texport  Oil  v.  United  States, 
185  Fd.  3d  1291  (Fed.  Cir.  1999).  In  that 
case,  the  coiut  held  that  as  merchandise 
processing  fees  are  "assessed  under 
Federal  law"  (pxnsuant  to  19  U.S.C. 
58c{a)(9))  and  "explicitly  linked  to 
import  activities,"  they  are  imposed  by 
reason  of  importation  and  therefore 
subject  to  unused  merchandise 
drawback  by  application  of  the  statute. 

Amendment  to  the  Customs  Regulations 

To  implement  the  court's 
interpretation  of  19  U.S.C.  1313(j),1t  is 
necessary  to  amend  the  Customs 
Regulations  to  provide  that  merchandise 
processing  fees  are  now  subject  to 
unused  merchandise  drawback,  and  to 
add  apportionment  language. 
Apportionment  language  is  necessary 
because  in  order  for  a  drawback 
claimant  to  correctly  calculate  the 
amoimt  of  drawback  due,  the  claimant 
must  apportion  the  merchandise 
processing  fee  to  that  merchandise  that 
provides  the  basis  for  imused 
merchandise  drawback. 


In  this  document.  Customs  is 
amending  the  regulations  to  reflect  the 
holding  in  Texport  and  to  provide 
examples  of  apportionment 
calculations.  Amendments  are  made  to 
§§  191.2(u),  191.3,  and  191.51  of  the 
Customs  Regulations.  Section  191.3  is 
amended  to  reflect  that  a  merchandise 
processing  fee  is  now  subject  to  imused 
merchandise  drawback.  Section  191.51 
is  amended  to  reflect  how  a  claimant  is 
to  calculate  the  portion  of  a 
merchandise  processing  fee  that  is 
eligible  to  be  claimed  as  unused 
merchandise  drawback.  A  conforming 
change  is  made  to  §  191. 2(u).  A  more 
detailed  explanation  of  the  amendments 
is  set  forth  below. 

19  CFR  191.3 

Section  191.3  of  the  Customs 
Regulations  (19  CFR  191.3)  identifies 
those  duties  and  fees  that  are  subject  to, 
or  ineligible  for,  drawback.  Paragraph 
(a)  of  this  section  enumerates  those 
duties  that  are  subject  to  drawback. 
Paragraph  (b)  sets  forth  those  duties  and 
fees  that  are  deemed  ineligible  for 
drawback.  In  paragraph  (b)(2), 
merchandise  processing  fees  are 
specifically  identified  as  ineligible  for 
drawback. 

In  view  of  the  recent  judicial 
interpretation  of  section  1313(j)(2)  in 
which  merchandise  processing  fees 
were  deemed  subject  to  imused 
merchandise  drawback,  §§  191.3(a)  and 
(b)(2)  of  the  Customs  Regulations  are 
amended  to  reflect  that  determination. 
A  new  paragraph  (a)(4)  is  added  to 
provide  that  merchandise  processing 
fees  are  eligible  to  be  claimed  as  unused 
merchandise  drawback.  Paragraph  (b)(2) 
is  amended  so  as  to  provide  that 
merchandise  processing  fees  are 
ineligible  for  drawback  except  when 
unused  merchandise  drawback  is 
claimed. 

19  CFR  191.51 

Section  191.51(b)  of  the  Customs 
Regulations  requires  a  drawback 
claimant  to  correctiy  calculate  the 
amount  of  drawback  due  when 
completing  a  drawback  entry. 

As  stated  above,  the  court's 
interpretation  of  19  U.S.C.  1313(j) 
requires  that  a  drawback  claimant 
apportion  a  merchandise  processing  fee 
to  that  merchandise  that  provides  the 
basis  for  unused  merchandise  drawback 
in  order  to  correctiy  calculate  the 
amount  of  drawback  due. 

In  order  for  a  drawback  claimant  to  be 
able  to  ascertain  what  portion  of  a 
merchandise  processing  fee  is  eligible  to 
be  claimed  as  unused  merchandise 
drawback,  a  four-step  apportionment 
calculation  is  necessary.  First,  as  with 


any  drawback  claim  where  not  all  of  the 
merchandise  in  a  particular  entry 
provides  a  basis  for  drawback,  it  is 
necessary  for  a  claimant  to  calculate  the 
value  of  each  line  item  of  entered 
merchandise  subject  to  the  fee,  relative 
to  the  value  of  the  entire  entry  subject 
to  the  fee.  The  resulting  figure 
constitutes  the  "relative  value  ratio". 
Second,  the  relative  value  ratio  for  each 
line  item  is  multiplied  by  the  amount  of 
merchandise  processing  fee  paid  in 
connection  with  the  entry.  "The  resulting 
figures  represent  the  amount  of 
merchandise  processing  fee  attributable 
to  each  line  item.  Third,  the  amount  of 
merchandise  processing  fee  attributable 
to  each  line  item  that  provides  the  basis 
for  unused  merchandise  drawback  is 
multiphed  by  99  percent,  the  resulting 
figure  represents  that  portion  of  the 
merchandise  processing  fee  attributable 
to  each  line  item  that  is  eligible  to  be 
claimed  as  unused  merchandise 
drawback,  as  per  section  1313(j).  Lastiy, 
in  order  to  calculate  the  amount  of 
merchandise  processing  fee  eligible  for 
drawback  per  unit  of  merchandise,  the 
amount  of  fee  that  is  eUgible  to  be 
claimed  as  unused  merchandise 
drawback  per  line  item  is  divided  by  the 
number  of  units  covered  by  that  line 
item. 

As  §  191.51(b)  requires  that  a 
drawback  claimant  correctiy  calculate 
the  amount  of  drawback  due,  and  a 
claim  for  unused  merchandise  drawback 
for  a  merchandise  processing  fee  will 
necessarily  involve  an  apportionment 
calculation,  this  provision  is  amended 
to  reflect  that  fact  and  to  provide 
examples  of  the  manner  by  which  such 
apportionment  calculations  are  to  be 
made. 

19  CFR  191.2(u} 

Section  191. 2(u)  of  the  Customs 
Regulations  (19  CFR  191. 2(u))  sets  forth 
the  definition  of  the  term  "relative 
value"  for  purposes  of  part  191. 

A  drawback  claimant  is  required  to 
calculate  the  "relative  value  ratio"  when 
determining  what  portion  of  a 
merchandise  processing  fee  is  eligible 
for  unused  merchandise  drawback.  See 
the  amended  text  of  §  191.51(b)  of  the 
Customs  RegiUations  (19  CFR 
191.51(b)),  discussed  below.  As  the  term 
"relative  value  ratio,"  as  used  in 
§  191.51(b),  as  amended,  does  not  share 
the  same  meaning  as  the  term  "relative 
value"  as  set  forth  in  §  191. 2(u),  and  the 
two  terms  are  similar  enough  to 
potentially  cause  confusion,  §  191.2(u) 
is  amended  so  as  to  exclude 
applicability  to  §  191.51(b). 
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Comments 

I 

Before  adopting  this  interim 
I  regulation  as  a  final  rule,  consideration 
'  urill  be  given  to  any  written  comments 
I  timely  submitted  to  Customs,  including 
comments  on  the  clarity  of  this  interim 
rule  and  how  it  may  be  made  easier  to 
I  understand.  Comments  submitted  will 
be  available  for  public  inspection  in 
accordance  with  the  Freedom  of 
I  Information  Act  (5  U.S.C.  552),  §  1.4  of 
I  the  Treasury  Department  Regulations 
I  (31  CFR  1.4).  and  §  103.11(b)  of  the 
'  Customs  Regulations  (19  CFR 
I  103.11(b)),  on  regular  business  days 
I  between  the  hours  of  9  a.m.  and  4:30 
p.m.  at  the  Regulations  Branch,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service.  1300  Pennsylvania  Avenue, 
NW.,  3rd  Floor,  Washington,  DC. 

Inapplicability  of  Prior  Public  Notice 
.  and  Comment  Procedures 

Pursuant  to  the  provisions  of  5  U.S.C. 
553(b)(B),  Customs  has  determined  that 
prior  public  notice  and  comment 
procedures  on  this  regidation  are 
unnecessary  and  contrary  to  public 
interest.  The  regulatory  changes 
conform  the  Customs  Regulations  to 
reflect  a  recent  decision  by  the  Court  of 
Appeals  for  the  Federal  Circuit.  In 
addition,  the  regulatory  changes  benefit 
the  public  by  allowing  merchandise 
processing  fees  to  be  claimed  as  unused 
merchandise  drawback,  and  by 
providing  specific  information  as  to 
how  a  drawback  claimant  is  to  correctiy 
calculate  that  portion  of  a  merchandise 
processing  fee  that  is  eligible  to  be 
claimed  as  unused  merchemdise 
drawback.  For  these  reasons,  pursuant 
to  the  provisions  of  5  U.S.C.  553(d)(1) 
and  (3),  Customs  finds  that  there  is  good 
cause  for  dispensing  with  a  delayed 
effective  date. 

Executive  Order  12866 

This  document  does  not  meet  the 
criteria  for  a  "significant  regulatory 
action"  as  specified  in  Executive  Order 
12866. 

Regulatory  Flexibility  Act 

Because  no  notice  of  proposed 
rulemaking  is  required  for  this  rule,  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.)  do  not  apply. 

Drafting  Information 

The  principal  author  of  this  document 
was  Suzanne  Kingsbury,  Regulations 
Branch,  Office  of  Regulations  and 
Rulings,  U.S.  Customs  Service. 
However,  personnel  from  other  offices 
participated  in  its  development. 


List  of  Subjects 

19  CFR  Part  191 

Claims,  Commerce,  Customs  duties 
and  inspection.  Drawback. 

Amendment  to  the  Regulations 

For  the  reason  stated  above,  part  191 
of  the  Customs  Regulations  (19  CFR  part 
191),  is  amended  as  set  forth  below. 

PART  191— DRAWBACK 

1.  The  general  authority  citation  for 
part  191  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  66, 1202 
(General  Note  20,  Harmonized  Tariff 
Schedule  of  the  United  States),  1313, 1624. 

*  •         •         •         * 

2.  Section  l6l.2(u)  is  amended  by 
adding  the  words  ",  except  for  purposes 
of  §  191.51(b)."  after  tiie  word  "means" 
in  the  first  sentence. 

3.  Section  191.3  is  amended: 

a.  In  paragraph  (a),  introductory  text, 
by  adding  the  words  "and  fees"  after  the 
word  "Duties"; 

b.  At  the  end  of  paragraph  (a)(l)(ii),  by 
adding  the  word  "and"  after  the  semi- 
colon; 

c.  At  the  end  of  paragraph  (a)(2),  by 
removing  the  word  "and,"; 

d.  At  me  end  of  paragraph  (a)(3),  by 
removing  the  period  and  adding  in  its 
place  ";  and"; 

e.  By  adding  a  new  paragraph  (a)(4); 
and 

f.  By  revising  paragraph  (b)(2). 
The  addition  and  revision  read  as 

follows: 

§  191 .3    Duties  and  fees  subject  or  not 
subject  to  drawtMick. 

(a)  *  *  * 

(4)  Merchandise  processing  fees  (see 
§  24.23  of  this  chapter)  for  unused 
merchandise  drawback  pursuant  to  19 
U.S.C.  1313(j). 

(b)*  *  * 

(2)  Merchandise  processing  fees  (see 
§  24.23  of  this  chapter),  except  where 
unused  merchandise  drawback  is 
claimed;  and 
***** 

4.  Section  191.51(b)  is  amended  by 
redesignating  the  existing  text  as 
paragraph  (b)(1),  adding  a  heading  to 
newly  redesignated  paragraph  (b)(1), 
and  adding  a  new  paragraph  (b)(2)  to 
read  as  follows: 

§  1 91  ^1    Completion  of  drawtMcIt  claims. 

*  •         •         *         • 

(b)  Drawback  due. — (1)  Claimant 
required  to  calculate  drawback.  *  *  * 

(2)  Merchandise  processing  fee 
apportionment  calculation.  Where  a 
drawback  claimant  seeks  unused 
merchandise  drawback  pursuant  to  19 


U.S.C.  1313(j)  for  a  merchandise 
processing  fee  paid  pursuant  to  19 
U.S.C.  58c(a)(9)(A),  the  claimant  is 
required  to  correctiy  apportion  the  fee  to 
that  merchandise  that  provides  the  basis 
for  drawback  when  calculating  the 
amount  of  drawback  requested  on  the 
drawback  entry.  This  is  determined  as 
follows: 

(i)  Relative  value  ratio  for  each  line 
item.  The  value  of  each  line  item  of 
entered  merchandise  subject  to  a 
merchandise  processing  fee  is 
calculated  (to  four  decimal  places)  by 
dividing  the  value  of  the  line  item 
subject  to  the  fee  by  the  total  value  of 
entered  merchandise  subject  to  the  fee. 
The  resulting  value  forms  the  relative 
value  ratio. 

(ii)  Merchandise  processing  fee 
apportioned  to  each  line  item.  To 
apportion  the  merchandise  processing 
fee  to  each  line  item,  the  relative  value 
ratio  for  each  line  item  is  multiplied  by 
the  merchandise  processing  fee  paid. 

(iii)  Amount  of  merchandise 
processing  fee  eligible  for  drawback  per 
line  item.  The  amount  of  merchandise 
processing  fee  apportioned  to  each  line 
item  is  multiplied  by  99  percent  to 
calculate  that  portion  of  the  fee 
attributable  to  each  line  item  that  is 
eligible  for  drawback. 

uv)  Amount  of  merchandise 
processing  fee  eligible  for  drawback  per 
unit  of  merchandise.  To  calculate  the 
amount  of  a  merchandise  processing  fee 
eligible  for  drawback  per  unit  of 
merchandise,  the  line  item  amoimt  that 
is  eligible  for  drawback  is  divided  by 
the  number  of  units  covered  by  that  line 
item  (to  two  decimal  places). 

Example  1 

Line  item  1 — 5,000  articles  valued  at 

$10  each  total  $50,000 
Line  item  2 — 6,000  articles  valued  at 

$15  each  total  $90,000 
Line  item  3 — 10,000  articles  valued  at 

$20  each  total  $200,000 
Total  units  =  21,000 
Total  value  =  $340,000 
Merchandise  processing  fee  =  $485  (for 

purposes  of  this  example,  the  fee  cap 

of  $485,  as  per  19  U.S.C. 

58c(a)(9)(B)(i),  is  appHcable) 

Line  item  relative  value  ratios.  The 
relative  value  ratio  for  line  item  1  is 
calculated  by  dividing  the  value  of  that 
line  item  by  the  total  value  ($50,000  + 
340,000  =  .1470).  The  relative  value 
ratio  for  line  item  2  is  .2647.  The 
relative  value  ratio  for  line  item  3  is 
.5882. 

Merchandise  processing  fee 
apportioned  to  each  line  item.  The 
amount  of  fee  attributable  to  each  line 
item  is  calculated  by  multiplying  $485 
by  the  applicable  relative  value  ratio. 
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The  amount  of  the  $485  fee  attributable 
to  line  item  1  is  $71,295  (.1470  x  $485 
=  $71,295).  The  amoimt  of  the  fee 
attributable  to  line  item  2  is  $128.3795 
(.2647  X  $485  =  $128.3795).  The  amoimt 
of  the  fee  attributable  to  line  item  3  is 
$285,277  (.5882  x  $485  =  $285,277). 

Amount  of  merchandise  processing 
fee  eligible  for  drawback  per  line  item. 
The  amoimt  of  merchandise  processing 
fee  eligible  for  drawback  for  line  item  1 
is  $70.5821  +  (.99  x  $71,295).  The 
amoimt  of  fee  eligible  for  drawback  for 
line  item  2  is  $127.0957  (.99  x 
$128.3795).  The  amount  of  fee  eligible 
for  drawback  for  line  item  3  is 
$282.4242  (.99  x  $285,277). 

Amount  of  merchandise  processing 
fee  eligible  for  drawback  per  unit  of 
merchandise.  The  amount  of 
merchandise  processing  fee  eligible  for 
drawback  per  unit  of  merchandise  is 
calculated  by  dividing  the  amount  of  fee 
eligible  for  drawback  for  the  line  item 
by  the  number  of  units  in  the  line  item. 
For  line  item  1 ,  the  amount  of 
merchandise  processing  fee  eligible  for 
drawback  per  unit  is  $.0141  ($70.5821  ->- 
5,000  =  $.0141).  If  1,000  widgets  form 
the  basis  of  a  claim  for  drawback  under 
19  U.S.C.  1313(j),  the  total  amount  of 
drawback  attributable  to  the 
merchandise  processing  fee  is  $14.10 
(1,000  x  .0141  =  $14.10).  For  line  item 
2,  the  amoimt  of  fee  eligible  for 
drawback  per  unit  is  $.0212  ($127.0957 
+  6,000  =  $.0212).  For  line  item  3,  the 
amoimt  of  fee  eligible  for  drawback  per 
unit  is  $.0282  ($282.4242  +  10,000  = 
$.0282). 

Example  2 

This  example  illustrates  the  treatment 
of  dutiable  merchandise  that  is  exempt 
from  the  merchandise  processing  fee 
and  duty-fr«e  merchandise  that  is 
subject  to  the  merchandise  processing 
fee. 

Line  item  1 — 700  meters  of  printed  cloth 
valued  at  $10  per  meter  (total  value 
$70,000)  that  is  exempt  from  the 
merchandise  processing  fee  under  19 
U.S.C.  58c(b)(8)(ii)(B)(iii) 

Line  item  2 — 15,000  articles  valued  at 
$100  each  (total  value  $1,500,000) 

Line  item  3 — 10,000  duty-free  articles 
valued  at  $50  each  (total  value 
$500,000) 
The  relative  value  ratios  are 

calculated  using  line  items  2  and  3  only, 

as  there  is  no  merchandise  processing 

fee  imposed  by  reason  of  importation  on 

line  item  1. 

Line  item  2—1,500,000  -•-  2,000,000  = 
.75  (line  items  2  and  3  form  the  total 
value  of  the  merchandise  subject  to 
the  merchandise  processing  fee). 

Line  item  3 — 500,000  +  2,000,000  =  .25 


If  the  total  merchandise  processing  fee 
paid  was  $485,  the  amount  of  the  fee 
attributable  to  line  item  2  is  $363.75  (.75 
X  $485  =  $363.75).  The  amount  of  the 
fee  attributable  to  line  item  3  is  $121.25 
(.25  X  $485  =  $121.25). 

The  amount  of  drawback  on  the 
merchandise  processing  fee  attributable 
to  each  unit  of  line  item  2  is  $.0243 
($363.75  +  15.000  =  $.02430).  The 
amount  of  drawback  on  the 
merchandise  processing  fee  attributable 
to  each  unit  of  line  item  3  is  $.0121 
($121.25  +  10,000  =  $.0121). 

If  1 ,000  units  of  line  item  2  were 
exported,  the  drawback  attributable  to 
the  merchandise  processing  fee  is 
$24.23  ($.02423  x  1,000  =  $24.23). 

***** 

■ 

Raymond  W.  Kelly, 

Commissioner  of  Customs. 

Approved:  November  9,  2000. 
John  P.  Simpaon, 

Deputy  Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  01-3358  Filed  2-8-01;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  520 

Oral  Dosaga  Form  New  Animal  Drugs; 
Pyrantel  Pamoate  Chewable  Tablats 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  an  abbreviated  new  animnl 
drug  application  (ANADA)  filed  by  Blue 
Ridge  Pharmaceuticals,  Inc.  The 
ANADA  provides  for  use  of  pyrantel 
pamoate  chewable  tablets  for  the 
removal  of  certain  gastrointestinal 
parasites  and  prevention  of  reiniiaction 
in  puppies  and  dogs. 

DATES:  This  rule  is  effective  February  9, 
2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lonnie  W.  Luther,  Center  for  Veterinary 
Medicine  (HFV-102),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-827-0209. 
SUPPLEMENTARY  INFORMATION:  Blue 
Ridge  Pharmaceuticals,  Inc.,  4249-105 
Piechnont  Pkwy..  Greensboro,  NC  27410. 
filed  ANADA  200-281  that  provides  for 
use  of  WORMEXX®  (pyrantel  pamoate) 
Chewable  Tablets  for  the  removal  of 
certain  gastrointestinal  parasites  and 


prevention  of  reinfection  in  puppies  and 
dogs.  Blue  Ridge's  WORMEXX® 
Chewable  Tablets  is  approved  as  a 
generic  copy  of  Famam  Co.'s  D- 
WORM*  (pyrantel  pamoate)  Dog 
Wormer  Chewable  Tablets,  approved 
under  NAD  A  139-191.  ANADA  200- 
281  is  approved  as  of  January  3,  2001, 
and  21  CFR  520.2041  is  amended  to 
reflect  the  approval.  The  basis  for 
approval  is  discussed  in  the  fi^edom  of 
information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2)(ii),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852,  between  9 
a.m.  and  4  p.m..  Monday  through 
Friday. 

The  agency  has  determined  under  21 
CFR  25.33(d)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

List  of  Sulqects  in  21  CFR  Part  520 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  520  is  amended  as  follows: 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 
§520.2041     [AfiMnctod] 

2.  Section  520.2041  Pyrantel  pamoate 
chewable  tablets  is  amended  in 
paragraph  (b)  by  renioving  "No. 
017135"  and  adding  in  its  place  "Nos. 
017135  and  065274". 

Dated:  January  31,  2001. 
Stephen  F.  Sundlof, 

Director.  Center  for  Veterinary  Medicine. 
[FR  Doc.  01-3415  Filed  2-8-01;  8:45  am] 

BHJJNQ  CODE  4160-01-F 
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INTERNAL  REVENUE  SERVICE 

26  CFR  Part  1 

Filing  of  Consolidated  Returns 

CFR  Correction 

In  Title  26  of  the  Code  of  Federal 
Regulations,  Part  1  (§  1.1401  to  End), 
revised  as  of  April  1,  2000,  in  §  1.1502- 
75,  paragraph  (k)  is  corrected  by 
correctly  revising  "See  §  1.33a(h)(10)- 
T(d)(7)"  to  read  "See  §  1.338(h)(10)- 
lT(d)(7)". 

[FR  Doc.  01-55500  Filed  2-8-01;  8:45  am] 

NLUNC  CODE  1505-01-0 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

32  CFR  Part  199 
RIN  0720-AA62 

Civiilan  Healtti  and  Medicai  Program  of 
the  Uniformed  Services  (CHAMPUSy 
TRiCARE;  Partlai  impiementation  of 
Pharmacy  Benefits  Program; 
impiementation  of  National  Defense 
Authorization  Act  Medical  Benefits  for 
Fiscal  Year  2001 

AGENCY:  Office  of  the  Secretary)  DoD. 
ACTION:  Interim  final  rule. 

SUMMARY:  This  interim  final  rule 
implements  several  sections  of  the 
Floyd  D.  Spence  National  Defense 
Audiorization  Act  for  Fiscal  Year  2001. 
The  rule  allows  coverage  of  physical 
examinations  for  beneficiaries  ages  5 
through  11  that  are  required  in 
connection  with  school  enrollment; 
provides  an  additional  two-year  period 
for  survivors  of  deceased  active-duty 
members  to  remain  eligible  for 
TRICARE  medical  and  dental  benefits  at 
active-duty  dependent  rates;  extends 
eligibility  for  medical  and  dental 
benefits  to  Medal  of  Honor  recipients 
and  their  immediate  dependents  in  the 
same  manner  as  if  the  recipient  were 
entitled  to  retired  pay;  partially 
implements  the  Pharmacy  Benefits 
Program  establishing  revised  copays  and 
cost-shares  for  the  prescription  drug 
benefit;  implements  the  TRICARE 
Senior  Pharmacy  Program  by 
establishing  a  new  eligibility  for 
prescription  drug  benefits  for  Medicare- 
eligible  retirees;  allows  a  waiver  of 
copayments,  cost-shares,  and 
deductibles  for  all  Uniformed  Services 
TRICARE  eligible  active  duty  family 
members  residing  with  their  TRICARE 
Prime  Remote  eligible  Active  Duty 
Service  Member  Sponsor  within  a 
TRICARE  Prime  Remote  designated  area 


until  implementation  of  the  TRICARE 
Prime  Remote  for  Family  Member 
Program  or  October  30,  2001,  whichever 
is  later;  provides  for  the  elimination  of 
TRICARE  Prime  copayments  for  active 
duty  family  members  enrolled  in 
TRICARE  Prime;  provides  for  the 
reimbursement  of  reasonable  travel 
expenses  for  TRICARE  Prime 
beneficiaries  referred  by  a  primary  care 
provider  to  a  specialty  care  provider 
who  provides  services  over  100  miles 
away;  and  reduces  the  maximum 
amount  which  retirees,  their  family 
members  and  survivors  would  be  liable 
fit)m  $7,500  to  $3,000.  The  Department 
is  publishing  this  rule  as  an  interim 
final  rule  in  order  to  meet  statutorily 
required  effective  dates.  Public 
comments,  however,  are  invited  and 
will  be  considered  as  to  possible 
revisions  to  this  rule. 
DATES:  This  rule  is  effective  April  10, 
2001.  Written  comments  will  be 
accepted  until  April  10,  2001. 
ADDRESSES:  Forward  comments  to 
Medical  Benefits  and  Reimbursement 
Systems,  TRICARE  Management 
Activity,  16401  East  Centretech 
Parkway,  Aurora,  CO  80011-9043. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tariq  Shahid,  Medical  Benefits  and 
Reimbursement  Systems,  TRICARE 
Management  Activity,  Office  of  the 
Assistant  Secretary  of  Defense  (Health 
Affairs),  telephone  (303)  676-3801. 
Questions  regarding  payment  of  specific 
CHAMPUS  claims  should  be  addressed 
to  the  appropriate  TRICARE/CHAMPUS 
contractor. 
SUPPLEMENTARY  INFORMATION: 

I.  Overview  of  the  Rule 

On  October  30,  2000,  the  Floyd  D. 
Spence  National  Defense  Authorization 
Act  for  Fiscal  Year  2001  (Pub.  L.  106- 
398)  was  signed  into  law.  This  interim 
final  rule  implements  provisions  of  this 
Act  that  were  effective  upon  the  date  of 
enactment  or  a  date  within  180  days 
thereafter.  Specifically,  this  rule 
implements  the  following  sections  of 
this  Act: 

Section  703,  school  required 
physicals,  which  was  effective  on  the 
date  of  enactment; 

Section  704,  two-year  extension  of 
benefits  for  survivors,  which  was 
effective  on  the  date  of  enactment; 

Section  706,  benefits  for  Medal  of 
Honor  recipients,  which  was  effective 
on  the  date  of  enactment; 

Section  711,  TRICARE  Senior 
Pharmacy  Program,  which  is  effective 
April  1,  2001; 

Section  722,  that  portion  of  TRICARE 
Prime  Remote  for  Family  Members  that 
was  effective  on  the  date  of  enactment; 


Section  752,  elimination  of 
copayments  for  Active  Duty  Dependents 
in  TRICARE  Prime,  which  the  statute 
requires  be  implemented  within  180 
days; 

Section  758,  reimbursement  of  certain 
travel  expenses  for  TRICARE  Prime 
beneficiaries,  which  was  effective  on  the 
date  of  enactment;  and 

Section  759,  reduction  of  retiree 
catastrophic  cap,  which  was  effective  on 
the  date  of  enactment. 

In  addition,  because  of  the  effect  on 
the  overall  pharmacy  program  of  the 
new  TRICARE  Senior  Pharmacy 
Program  and  the  change  in  TRICARE 
Prime  active  duty  dependent 
copayments,  this  rule  also  partially 
implements  the  Pharmacy  Benefits 
Program,  as  authorized  by  Section  1074g 
of  title  10,  United  States  Code,  as  a 
significant  step  toward  expected 
implementation  late  in  2001  of  the 
comprehensive  Pharmacy  Benefits 
Program. 

n.  School  Requried  Physicals 

This  rule  implements  Section  703  of 
the  National  Defense  Authorization  Act 
for  Fiscal  Year  2001  which  extends 
coverage  of  physical  examinations  to 
CHAMPUS  eligible  beneficiaries  ages  5 
through  11  that  are  required  in 
connection  with  school  enrollment.  The 
scope  of  the  legislative  provision 
encompasses  all  programs  and 
beneficiary  categories  (i.e.,  coverage 
extends  to  active  duty  dependents, 
retirees  and  their  dependents  under 
TRICARE  Prime.  Standard  and  Extra 
plans).  These  newly  covered  school 
physicals  will  be  recognized  as 
preventive  services,  and  as  such,  subject 
to  the  same  cost-sharing/copajTnent  and 
referral/authorization  requirements  as 
prescribed  under  TRICARE  Prime  and 
Standard/Extra  clinical  preventive 
benefits.  TRICARE  Prime  enrollees  will 
not  be  required  to  pay  copayments  or 
seek  referral/authorization  from  their 
primary  care  managers  (PCMs)  unless 
they  go  to  a  non-network  provider. 
While  Standard  and  Extra  beneficiaries 
will  not  require  referral  and/or 
authorization,  they  will  have  to  pay  the 
applicable  cost-sharing  and  deductibles 
for  preventive  services  as  prescribed 
under  their  respective  plans. 

School  physicals  for  TRICARE  Prime 
enrollees  ages  5  through  1 1  will  be 
covered  under  the  enhanced  benefit 
provision  of  the  CHAMPUS 
administering  regulation  (32  CFR 
199.18(b)(3)),  which  allows  benefit 
enhancements  and  waiver  or  relaxation 
of  benefit  restrictions  under  the  Uniform 
HMO  Benefit  at  the  discretion  of  the 
Assistant  Secretary  of  Defense  (Health 
Affairs).  However,  since  coverage  also 
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extends  to  both  Standard  and  Extra 
beneficiaries,  an  exception  will  be 
added  to  the  preventive  care  general 
exclusion  (32  CFR  199.4(g)(37))  that  will 
allow  school  physicals  for  these 
beneficiary  categories  (i.e.,  active  duty 
fiamily  members,  retirees  and  their 
family  members  that  are  seeking  care 
under  Standard  or  Extra  plans). 

m.  Two-Year  Extension  of  Benefits  for 
Survivors 

This  rule  implements  Section  704  of  , 
the  National  Defense  Authorization  Act 
for  Fiscal  Year  2001  which  amended 
chapter  55  of  title  10,  United  States 
Code,  replacing  the  one-year  period 
with  an  additional  two-year  extension 
for  survivors  of  deceased  active-duty 
members  to  remain  eligible  for 
TRICARE  medical  and  dental  benefits  at 
active-duty  dependent  rate.  Before  the 
Authorization  Act,  survivors  of 
members  who  die  while  on  active  duty 
were  allowed  to  continue  participation 
in  TRICARE  Prime.  Extra,  or  Standard 
as  active-duty  dependent  family 
members  for  a  period  of  one  year 
following  the  date  of  death  of  the 
deceased  member.  At  the  end  of  the 
one-year  period,  these  family  members 
continued  eUgibility  for  care  under 
TRICARE,  but  faced  higher  out-of- 
pocket  costs  as  non-active-duty 
dependents.  With  respect  to  the 
TRICARE  dental  insiirance  benefits, 
family  members  enrolled  in  the 
TRICARE  Dental  Program  (TDP)  at  the 
time  of  the  member's  death,  continued 
to  receive  benefits  for  one  year  from  the 
member's  date  of  death,  with  the 
Government  paying  100  percent  of  the 
TDP  premiums. 

IV.  Benefits  for  Medal  of  Honor 
Recipients 

This  rule  implements  Section  706  of 
the  National  Defense  Authorization  Act 
for  Fiscal  Year  2001  which  amended 
chapter  55  of  title  10,  United  States 
Code,  by  adding  a  new  Section  1074h. 
Section  1074h  expands  eligibility  to 
Medal  of  Honor  recipients  who  are  not 
otherwise  entitled  to  medical  and  dental 
care  including  their  immediate 
dependents.  "They  are  entitled  to  the 
same  medical  and  dental  benefit  that  is 
provided  to  former  members  who  are 
entitled  to  military  retired  pay  and  the 
dependents  of  those  former  members. 
To  receive  TRICARE/CHAMPUS 
benefits,  they  must  register  in  the 
Defense  Enrollment  Eligibility  Reporting 
System  (DEERS). 

V.  Partial  Implementation  of  Pharmacy 
Benefits  Program 

The  Secretary  of  Defense  is  required 
under  title  10,  United  States  Code, 


Section  1074g,  to  establish  an  effective, 
efficient,  and  integrated  Pharmacy 
Benefits  Program.  The  Secretary  may 
establish  cost  sharing  requirements 
under  the  Pharmacy  Benefits  Program  as 
a  percentage  and/or  fixed  dollar  amount 
for  generic,  formulary  (non-generic),  and 
non-formidary  pharmaceutical  agents. 
Designation  of  pharmaceutical  agents  as 
non-formulary  will  be  based  upon  an 
evaluation  of  the  agent's  clinical  and 
cost-effectiveness  in  comparison  to 
other  agents  in  the  therapeutic  class  by 
the  Department  of  Defense  (DoD) 
Pharmacy  and  Therapeutics  Committee 
and  the  comments  of  that  evaluation  by 
the  Uniform  Formulary  Beneficiary 
Advisory  Committee.  "The  Department  is 
unable  to  implement  the  portion  of  the 
Pharmacy  Benefits  Program  that  allows 
classification  of  a  drug  as  non-formulary 
until  Proposed  and  Final  Rules  fully 
implementing  the  Pharmacy  Benefits 
Program  have  been  published  and 
required  Committees  become 
operational.  However,  partial 
implementation  of  the  Pharmacy 
Benefits  Program,  including  reform  of 
cost  sharing  requirements  under  Section 
1074g  should  proceed  now  in 
connection  with  the  April  1,  2001,  start 
date  of  the  TRICARE  Senior  Pharmacy 
Program  and  overall  reform  of  TRICARE 
Prime  active  duty  dependent 
copajrments. 

The  prescription  drug  and  medicine 
benefit  under  CHAMPUS  includes  the 
Food  and  Drug  Administration 
approved  drugs  and  medicines  that  by 
United  States  law  require  a  physician's 
or  other  authorized  individual 
professional  provider's  prescription 
(acting  within  the  scope  of  their  license) 
that  has  been  ordered  or  prescribed  by 
them.  The  benefit  does  not  include 
prescription  drugs  for  medical 
conditions  that  are  expressly  excluded 
from  the  TRICARE  benefit  by  statute  or 
regulation.  Pharmaceutical  agents  are 
subject  to  preauthorization  or  utilization 
review  requirements  to  assure  medical 
necessity.  Until  full  implementation  of 
the  Phannacy  Benefits  Program  under 
which  all  authorized  drugs  will  be 
classified  as  generic,  formulary,  or  non- 
formulary,  during  this  period  of  partial 
implementation,  drugs  and  medicines 
shall  be  designated  as  either  generic 
drugs  and  medicines,  which  are  those 
that  have  the  identical  chemical 
composition  of  a  name  brand  drug  or 
medicine,  or  non-generic  (or  brand 
name)  drugs. 

Up  to  now,  cost  sharing  requirements 
have  been  based  upon  beneficiary 
status,  enrollment  or  non-enrollment  in 
TRICARE  Prime,  and  the  location  where 
the  drug  or  medicine  is  purchased,  i.e., 
the  point  of  sale,  such  as  a  military 


treatment  facility,  network  or  non- 
network  pharmacy,  or  the  National  Mail 
Order  Pharmacy  (NMOP).  This  led  to  a 
complex  set  of  cost  sharing 
requirements,  difficult  for  beneficiaries 
to  understand,  lacking  in  clear 
incentives  for  appropriate  use,  and 
inconsistent  with  evolving  industry 
practice.  DoD  is  implementing  new  cost 
sharing  requirements  in  this  regulation, 
consistent  with  the  Congressional 
direction  to  modernize  the  pharmacy 
program.  Cost  sharing  requirements  will 
no  longer  be  based  upon  beneficiary 
status,  except  for  active  duty  members 
who  never  pay  copays.  Cost  sharing 
requirements  of  prescription  drugs  and 
medicines  based  upon  dieir  status  as 
generic  or  non-generic  are  being 
implemented  through  this  interim  final 
rule.  Cost  sharing  requirements  will  no 
longer  be  based  upon  a  beneficiary's 
enrollment  or  non-enrollment  in 
TRICARE  Prime  (except  point  of  service 
charges  will  still  apply),  but  will  be 
based  upon  the  drug  or  medicine's 
status  as  generic  or  non-generic  and  its 
point  of  sale, 

The  new  cost  sharing  structure  is 
based  on  commercial  industry  practices 
in  pharmacy  benefit  design  and  benefit 
management.  Cost  sharing  amounts 
were  selected  to  assure  that  all 
beneficiaries  could  obtain  a  reduction  in 
their  ciurent  cost  sharing  through  use  of 
generic  products,  and  that  brand-neime 
cost  sharing  was  substantially  higher 
than  generic  without  imduly  penalizing 
beneficiaries  in  relation  to  their  ciuxent 
cost  sharing  levels. 

Active  duty  members  do  not  pay  a 
cost-share.  Cost  sharing  requirements 
for  pharmaceutical  agents  for  all  other 
beneficiaries  will  be  based  upon  the 
generic/non-generic  status  and  the  point 
of  sale  (i.e.,  network  pharmacy,  non- 
network  pharmacy,  NMOP)  from  which 
the  agent  was  acquired.  There  is  a  $9.00 
copay  per  prescription  required  under 
the  retail  pharmacy  network  program  for 
up  to  a  30-day  supply  of  a  non-generic 
drug  or  medicine,  and  a  $3.00  copay  for 
up  to  a  30-day  supply  of  a  generic  drug 
or  medicine.  There  is  a  $9.00  copay  per 
prescription  required  imder  the  NMOP 
program  for  up  to  a  90-day  supply  of  a 
non-generic  drug  or  medicine,  and  a 
$3.00  copay  for  up  to  a  90-day  supply 
of  a  generic  drug  or  medicine.  There  is 
a  20  percent  or  $9.00  (whichever  is 
greater)  copay  per  prescription  required 
for  all  drugs  obtained  under  the  retail 
phannacy  non-network  program  for  up 
to  a  30-day  supply.  The  TRICARE 
Standard  annual  deductible  of  $150 
individual/$300  family  (or  $50 
individual/$100  family  for  lower  grade 
enlisted  families)  applies  to  services 
obtained  from  non-network  pharmacies. 
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The  TRICARE  annual  catastrophic  cap 
of  $1,000  for  active  duty  families  and 
$3,000  for  retiree  families  (as  reduced 
by  the  Fiscal  Year  2001  National 
Defense  Authorization  Act)  also  applies. 
TRICARE  Prime  enroUees  generally  face 
higher  "point-of-service"  cost  sharing 
when  they  obtain  non-network  services, 
as  described  in  §  199.1 7(n).  With  regard 
to  pharmacy  services,  TRICARE  Prime 
beneficiaries  who  use  non-network 
pharmacies  will  face  point-of-service 
cost  sharing  rather  than  the  20  percent 
cost  sharing  which  applies  to  TOICARE 
Standard  beneficiaries.  This  point-of- 
service  cost  sharing  includes  a 
deductible  of  $300  individual  or  $600 
family,  and  a  50  percent  cost  share.  No 
deductibles  apply  to  prescription  drugs 
acquired  from  network  retail 
pharmacies  and  NMOP. 

The  revised  co-pay  amounts  simplify 
the  cost  share  stnictm^  and  are 
consistent  with  the  best  business 
practices  used  in  the  private  sector.  The 
co-pay  amounts  were  selected  because 
they  provide  an  equitable  adjustment 
across  the  current  co-pay  matrix,  will 
encourage  the  use  of  cost  effective 
sources  of  pharmaceuticals  for  both  the 
beneficiaries  and  the  government,  and 
will  encourage  the  use  of  generic 
products  where  clinically  appropriate. 
For  most  beneficiaries  and  in  most 
circumstances,  cost  sharing  will  be 
reduced  under  the  new  cost  sharing 
structure;  in  all  cases  beneficiaries  will 
have  lower  costs  if  they  use  generic 
products.  The  pricing  structure  reflects 
a  reduction  for  active  duty  dependents 
using  the  National  Mail  Order 
Pharmacy.  In  some  cases,  beneficiaries 
will  pay  more  than  at  present  if  they 
obtain  brand-name  products:  active  duty 
femily  members  wiU  pay  $4  to  $5  more 
for  brand-name  products,  and  retirees 
and  their  family  members  will  pay  $1.00 
more  for  mail  order  brand-name 
products.  We  solicit  comment  on  the 
structure  and  amount  of  pharmacy  cost 
sharing  described  above. 

VI.  TRICARE  Senior  Pharmacy 
Program 

This  rule  implements  Section  711  of 
the  National  Defense  Authorization  Act 
for  Fiscal  Year  2001,  which  establishes 
the  TRICARE  Senior  Pharmacy  Program 
for  DoD  beneficiaries  who  are  65  years 
of  age  and  older,  effective  April  1,  2001. 
Under  the  TRICARE  Senior  Pharmacy 
Program,  the  Act  requires  the  same 
coverage  for  pharmacy  services  and  the 
same  requirements  for  cost  sharing  and 
reimbursement  as  are  applicable  imder 
Section  1086  of  title  10,  United  States 
Code. 

As  specified  further  in  the  regulation, 
to  be  eligible  for  the  TRICARE  Senior 


Pharmacy  Program,  a  person  is  required 
to  be  a  retiree,  dependent,  or  survivor 
who  is  Medicare  eligible,  65  years  of  age 
or  older,  and  enrolled  in  Medicare  Part 
B  (except  for  a  person  who  attained  age 
65  prior  to  April  1,  2001). 

"To  receive  Denefits  under  the 
TRICARE  Senior  Phannacy  Program, 
beneficiaries  must  register  in  the 
Defense  Enrollment  and  Eligibility 
Reporting  System  (DEERS).  Currently, 
the  TRICARE  Senior  Pharmacy  Program 
beneficiaries  are  not  eligible  to  enroll  in 
TRICARE  Prime. 

The  benefit  under  the  TRICARE 
Senior  Pharmacy  Program  includes  the 
Basic  Program  phannacy  benefit  as 
found  under  32  CFR  199.4(d)(vi).  The 
senior  beneficiaries  are  entitled  to  the 
same  pharmacy  benefit  that  was  found 
at  32  CFR  199.17(k),  but  it  is  no  longer 
limited  to  the  Base  Realignment  and 
Closure  (BRAC)  sites  and  access  to  non- 
network  retail  drugstores  is  included. 
These  beneficiaries  will  have  access  to 
retail  network  pharmacies,  non-network 
pharmacies,  and  the  National  Mail 
Order  Pharmacy  (NMOP)  program  with 
the  associated  revised  copays  and  cost- 
shares  as  described  under  Partial 
Implementation  of  Pharmacy  Benefits 
Program,  above.  For  prescription  drugs 
acquired  from  non-network  retail 
pharmacies,  the  Senior  Pharmacy 
Program  beneficiaries  are  subject  to 
TRICARE  Standard  annual  deductible  of 
$150  individual/$300  family.  The 
catastrophic  cap  of  $3000.00  per  federal 
fiscal  year,  as  reduced  by  the  Fiscal  Year 
2001  National  Defense  Authorization 
Act,  will  apply  to  beneficiaries  who  are 
eligible  under  the  TRICARE  Senior 
Pharmacy  Program. 

The  double  coverage  rules  in  32  CFR 
199.8  are  applicable  to  services 
provided  to  all  beneficiaries  imder  the 
retail  pharmacy  network,  retail 
pharmacy  non-network,  or  NMOP 
programs.  For  this  purpose,  to  the  extent 
they  provide  a  prescription  drug  benefit. 
Medicare  supplemental  insurance  plans 
or  Medicare  HMO  plans  are  double 
coverage  plans  and  will  be  the  primary 
payor. 

The  TRICARE  Senior  Phannacy 
Program  will  replace  the  BRAC 
pharmacy  benefit  and  the  Pharmacy 
Redesign  Pilot  Program  in  accordance 
with  Section  711  of  the  Act. 

VII.  TRICARE  Prime  Remote  for  Family 
Members 

This  interim  final  rule  implements 
Section  722(b)(2)  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  2001  (Public  Law  106-398)  which 
modified  Section  731(b)  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  1998  (Public  Law  105-85).  This 


rule  provides  a  waiver  of  charges  for 
TRICARE  eligible  family  members 
residing  with  their  active  duty 
uniformed  services,  TRICARE  Prime 
Remote  eligible  sponsor  who  are  not 
enrolled  in  TRICARE  Prime. 

Full  implementation  of  the  TRICARE 
Prime  Remote  program  for  active  duty 
family  members  will  be  subject  of  a 
proposed  rule  to  be  published  soon.  The 
TRICARE  Prime  Remote  program  will 
supplant  the  waiver  of  charges 
described  in  this  rulemaking,  effective 
October  30,  2001  or  later.  In  order  to 
obtain  coverage  under  the  follow-on 
TRICARE  Prime  Remote  program,  it  will 
be  proposed  that  eligible  beneficiaries 
will  be  required  to  enroll  in  TRICARE 
Prime  and  be  subject  to  many  of  the 
rules  of  TRICARE  Prime.  Full  details 
will  be  provided  in  the  proposed  rule  to 
be  published  soon. 

Some  Active  Duty  Service  Members 
(ADSM)  are  assigned  Permanent  Change 
of  Station  Orders  to  locations  where 
Military  Treatment  Facilities  are 
unavailable.  TRICARE  Prime  Remote 
(TPR)  was  established  by  Section  731(b} 
of  the  National  Defense  Authorization 
Act  for  Fiscal  Year  1998  to  provide  a 
TRICARE  Prime-like  benefit.  As  defined 
by  10  U.S.C.  1074(c)(3)  the  benefit  is  for 
ADSM  assigned  to  remote  locations, 
who  pvirsuant  to  that  assignment,  work 
and  reside  at  a  location  that  is  more 
than  50  miles,  or  approximately  one 
houi  of  driving  time  to  the  nearest 
military  medical  treatment  facility. 
ADSM  who  are  TPR  eligible  are 
required  to  enroll  in  TPR.  Starting 
October  30.  2000,  TRICARE  eligible 
Active  Duty  Family  Members  residing 
with  TPR  eligible  ADSM  sponsors 
within  a  TRICARE  Prime  Remote 
designated  area,  have  copayments.  cost- 
shares,  and  deductibles  waived  for 
CHAMPUS  covered  benefits,  except  for 
pharmacy  benefits,  until  the 
implementation  of  TRICARE  Prime 
Remote  for  Family  Members  or  October 
30,  2001  whichever  is  later.  Non- 
covered  CHAMPUS  benefits  are  not 
waived  and  shall  be  processed 
according  to  current  requirements.  The 
claims  processor  will  pay  the  waived 
portion  of  the  claim  to  the  eligible 
family  member  or  the  provider,  as 
appropriate.  If  the  claims  processor  is 
able  to  determine  the  eligible  family 
member  has  already  paid  the  waived 
portion  of  the  claim  \he  processor  shall 
reimburse  the  family  member. 
Retrospective  payments  of  waived 
charges  for  dates  of  service  on  or  after 
October  30,  2000  are  authorized. 

Eligible  family  members  will  be  able 
to  access  authorized  providers  without 
preauthorization.  However,  when 
accessing  care,  eligible  family  members 
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are  required  to  use  network  providers 
where  and  when  available  within  the 
TRICAi^  access  standards  to  obtain  the 
waiver  of  charges.  If  a  network  provider 
cannot  be  identified  within  the  access 
standards  established  under  TRICARE, 
the  eligible  family  member  shall  use  an 
authorized  provider  to  be  eligible  for  the 
waiver.  Existing  specialty  care 
preauthorization  requirements  remain 
in  affect  for  eligible  family  members 
enrolled  in  TRICARE  Prime.  To  the 
greatest  extent  possible,  contractors  will 
assist  eligible  family  members  in  finHing 
a  TRICARE  network,  participating,  or 
authorized  provider. 

Vm.  Eliminatioii  of  TRICARE  Prime 
Copayments  for  Dependents  of  Active 
Duty  Members 

Section  752  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  2001 
provides  that  no  copa)rment  shall  be 
charged  for  care  provided  under 
TRICARE  Prime  to  a  dependent  of  a 
member  of  the  uniformed  services. 
Copayments  for  prescriptions  and  point- 
of-service  (POS)  charges  are  not  covered 
by  this  provision  and  will  continue  to 
be  applied.  Copayments  for 
prescriptions  will  be  in  accordance  with 
those  authorized  by  10  U.S.C.  1074g, 
partially  implemented  by  this  rule.  This 
is  consistent  with  the  Conference 
Committee  Report  statement  that  "it  is 
not  the  intent  of  the  conferees  to 
eliminate  copayments  for 
pharmaceutical  benefits  under  the  mail 
order  pharmacy  program  or  such  similar 
cost  shares."  (H.  Conf.  Rept.  No  106- 
945,  p.  819-20.)  Point-of-service  charges 
are  not  covered  by  Section  752  because 
they  are  not  for  care  provided  under 
TRICARE  Prime,  but  rather  for  care 
provided  outside  the  TRICARE  Prime 
network  structure  imder  the  POS 
option.  The  POS  option  allows  enroUees 
to  self-refer  for  non-emergency  health 
care  services  to  any  TRICARE 
authorized  civilian  provider.  The 
elimination  of  copayments  applies  to  all 
CHAMPUS-covered  services  received  by 
a  TRICARE  Prime  active  duty  bmily 
member  on  or  after  April  1,  2001. 

IX.  Reimbursement  of  Reasonable 
Travel  Expenses  for  Distant  Referrals  of 
TRICARE  Prime  Beneficiaries 

Section  758  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  2001 
provides  reimbursement  of  reasonable 
travel  expenses  for  TRICARE  Prime 
beneficiaries  referred  by  their  primary 
care  manager  to  a  specialty  care 
provider  who  provides  services  more 
than  100  miles  from  the  primary  care 
manager's  office. 


X.  Reduction  of  Retiree  Catastrophic 
Cap 

Section  759  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  2001 
modified  chapter  55  of  title  10,  United 
States  Code,  by  amending  Section 
1086(b)(4)  and  reducing  the  catastrophic 
cap  on  payments  fit)m  $7,500  to  $3,000 
for  retirees,  their  family  members  and 
survivors. 

XI.  Regulatory  Procedures 

Executive  Order  12866  requires 
certain  regulatory  assessments  for  any 
significant  regidatory  action,  defined  as 
one  which  would  residt  in  an  annual 
effect  on  the  economy  of  $100  million 
or  more,  or  have  other  substantial 
impacts.  The  Regulatory  Flexibility  Act 
(RFA)  requires  that  each  Federal  agency 
prepare,  and  make  available  for  public 
comment,  a  regulatory  flexibility 
analysis  when  the  agency  issues  a 
regulation  which  would  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

This  Interim  Final  Rule  is  a 
significant  regulatory  action  under 
Executive  Order  12866,  as  it  would  add 
over  $200  million  for  DoD  in  annual 
healthcare  benefit  costs.  This  cost 
estimate  is  based  on  historical  TRICARE 
costs  and  an  assessment  of  potential 
users  times  average  benefit  costs  per 
person  for  each  of  the  provisions 
addressed.  Benefits  of  the  interim  final 
rule  include  an  increased  level  of  health 
care,  particularly  pharmacy  coverage  for 
Medicare-eligible  beneficiaries  of  the 
Department  of  Defense  military  health 
system.  It  has  been  determined  to  be 
major  under  the  Congressional  Review 
Act.  However,  this  rule  does  not  require 
a  regulatory  flexibility  analysis  as  it 
would  have  no  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  interim  final  rule  will  not 
impose  additional  information 
collection  requirements  on  the  public 
luider  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3501-3511). 

This  rule  is  being  issued  as  an  interim 
final  rule,  with  comment  period,  as  an 
exception  to  our  standard  practice  of 
soliciting  public  comments  prior  to 
issuance.  The  Acting  Assistant  Secretary 
of  Defense  (Health  Affairs)  has 
determined  that  following  the  standard 
practice  in  this  case  would  be 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest.  This  rule 
implements  statutory  requirements 
which  became  effective  on  the  date  of 
enactment  of  the  Floyd  D.  Spence 
National  Defense  Authorization  Act  for 
Fiscal  Year  2001  (Pub.  L.  106-398), 
October  30,  2000,  or  within  180  days 
thereafter.  Public  comments  could  not 


be  solicited  and  considered  within  the 
period  allowed  by  law. 

Public  comments  are  invited.  All 
comments  will  be  carefully  considered. 
A  discussion  of  the  major  issues 
received  by  public  comments  will  be 
included  with  the  issuance  of  the  final 
rule. 

List  of  Subjects  in  32  CFR  Part  199 

Claims,  Dental  health,  Health  care. 
Health  insurance.  Individuals  with 
disabilities.  Military  personnel. 

Accordingly,  32  CFR  part  199  is 
amended  as  follows: 

PART  199— [AMENDED] 

1.  The  authority  citation  for  part  199 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  10  U.S.C.  chapter 
55. 

2.  Section  199.3  is  amended  by 
revising  paragraph  (b)(2)(i)(D).  by 
redesignating  (b)(3)  as  paragraph 
(b)(2)(iii)(B)(3),  by  adding  new 
paragraphs  (b)(3)  and  (b)(4),  and  by 
revising  paragraph  (f)(3)(vi)  and 
paragraph  (f)(3)(vii)  preceding  the  note 
to  read  as  follows: 

S  199.3    Eligibility. 

***** 

(b)*  •  • 

(2)*   *   * 
(i)*   *   * 

(D)  Must  not  be  eligible  for  Part  A  of 
Tide  XVin  of  the  Social  Security  Act 
(Medicare)  except  as  provided  in 
paragraphs  (b)(3),  (f)(3)(viii)  and 
(f)(3)(Lx)  of  this  section;  and 
***** 

(4)  Eligibility  under  TRICARE  Senior 
Pharmacy  Program.  Section  711  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  2001  (Public  Law  106-398, 
114  Stat.  1654)  established  the  TRICARE 
Senior  Pharmacy  Program  effective 
April  1,  2001.  To  be  eligible  for  this 
program,  a  person  is  required  to  be: 

(i)  Medicare  eligible,  who  is: 

(A)  65  years  of  age  or  older;  and 

(B)  Entitied  to  Medicare  Part  A;  and 

(C)  Enrolled  in  Medicare  Part  B, 
except  for  a  person  who  attained  age  65 
prior  to  April  1,  2001,  is  not  required  to 
enroll  in  Part  B;  and 

(ii)  Otherwise  qualified  imder  one  of 
the  following  categories: 

(A)  A  retired  imiformed  service 
member  who  is  entitied  to  retired  or 
retainer  pay,  or  equivalent  pay 
including  survivors  who  are  annuitants; 
or 

(B)  A  dependent  of  a  member  of  the 
uniformed  services  described  in  one  of 
the  following: 
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(2)  A  member  who  is  on  active  duty 
or  a  period  of  more  than  30  days  or 
died  while  on  such  duty;  or 

(2)  A  member  who  died  from  an 

jury,  illness,  or  disease  incurred  or 
aggravated  while  the  member  was: 

(/)  On  active  duty  under  a  call  or  order 
to  active  duty  of  30  days  or  less,  on 
active  duty  for  training,  or  on  inactive 
duty  training;  or 

(ii)  Traveling  to  or  from  the  place  at 
which  the  member  was  to  perform  or 
had  performed  such  active  duty,  active 
duty  for  training,  or  inactive  duty 
training. 

Note  to  paragraph  (b)(3Mii)(B):  Dependent 
under  Section  711  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  2001 
includes  spouse,  unremarried  widow/ 
widower,  child,  parent/parent-in-law, 
unremarried  former  spouse,  and  unmarried 
person  in  the  legal  custody  of  a  member  or 
former  member,  as  those  terms  of 
dependency  are  defined  and  periods  of 
eligibility  are  set  forth  in  10  U.S.C.  1072(2). 

(5)  Medo/  of  Honor  recipients,  (i)  A 
former  member  of  the  armed  forces  who 
is  a  Medal  of  Honor  recipient  and  who 
is  not  otherwise  entitled  to  medical  and 
dental  benefits  has  the  same  CHAMPUS 
eligibility  as  does  a  retiree. 

(ii)  Immediate  dependents. 
CHAMPUS  eligible  dependents  of  a 
Medal  of  Honor  Recipient  are  those 
identified  in  paragraphs  (b)(2)(i)  of  this 
section  (except  for  former  spouses)  and 
(b)(2)(ii)  of  this  section  (except  for  a 
child  placed  in  legal  custody  of  a  Medal 
of  Honor  recipient  imder  (b)(2)(ii)(H)(4) 
of  this  section). 

(iii)  Effective  date.  The  CHAMPUS 
eligibility  established  by  paragraphs 
(b)(5)(i)  and  (ii)  of  this  section  is 
applicable  to  health  care  services 
provided  on  or  after  October  30,  2000. 
*        *        *        • 

(f)*   *   * 

(3)*   *   * 

(vi)  Attainment  of  entitlement  to 
hospital  insurance  benefits  (Fart  A) 
under  Medicare  except  as  provided  in 
paragraphs  (b)(3),  (f)(3)(viii)  and 
(f)(3)(ix)  of  this  section.  (This  also 
applies  to  individuals  living  outside  the 
United  States  where  Medicare  benefits 
are  not  available.) 

(vii)  Attainment  of  age  65,  except  for 
dependents  of  active  duty  members, 
beneficiaries  not  eligible  for  Part  A  of 
Medicare,  and«s  provided  in  paragraph 
(b)(3)  of  this  section.  CHAMPUS 
eligibility  is  lost  at  12:01  a.m.  on  the  last 
day  of  the  month  preceding  the  month 
of  attainment  of  age  65  until 
implementation  of  section  712  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  2001. 


3.  Section  199.4  is  amended  by 
revising  paragraphs  (f)(10)(ii),  (f)(10)(iii), 
and  Note  to  paragraph  (f)(10),  and  by 
adding  new  paragraphs  (0(11)  and 
(g)(37)(xii)  to  read  as  follows: 

§  199.4    Basic  program  benefits. 

***** 

(f)*  *  * 

(10)*   *   * 

(ii)  All  other  beneficiaries.  For  all 
other  categories  of  beneficiary  families 
(including  those  eligible  under 
CHAMPVA)  the  fiscal  year  cap  is 
$3,000. 

(iii)  Payment  after  cap  is  met.  After  a 
family  has  paid  the  maximum  cost-share 
and  deductible  amounts  (dependents  of 
active  duty  members  $1,000  and  all 
others  $3,000),  for  a  fiscal  year, 
CHAMPUS  will  pay  allowable  amoimts 
for  remaining  covered  services  through 
the  end  of  that  fiscal  year. 

Note  to  paragraph  (0(10):  Under  the 
Defense  Authorization  Act  for  Fiscal  Year 
2001,  the  cap  for  beneficiaries  other  than 
dependents  of  active  duty  meml)ers  was 
reduced  from  $7,500  to  $3,000  effective 
CDctober  30,  2000.  Prior  to  this,  the  Defense 
Authorization  Act  for  Fiscal  Year  1993 
reduced  this  cap  from  $10,000  to  $7,500  on 
October  1, 1992.  The  cap  remains  at  $1,000 
for  dependents  of  active  duty  members. 

(11)  Beneficiary  or  sponsor  liability 
under  the  Pharmacy  Benefits  Program. 
Beneficiary  or  sponsor  liability  under 
the  Pharmacy  Benefits  Program  is 
addressed  in  §  199.21. 

(g)*  *  * 

(37)*   *   * 

(xii)  Physical  examinations  for 
beneficiaries  ages  5  through  11  that  are 
required  in  connection  with  school 
enrollment,  and  that  are  provided  on  or 
after  October  30,  2000. 
***** 

4.  Section  199.5  is  amended  by 
revising  paragraph  (b)(l)(iii)(A)  to  read 
as  follows: 

§  199.5    Program  for  Persons  vtUh 
Disabilities  (PFPWD). 

***** 

(b)*  *  * 

(D*  *  * 

(iii)*   *   * 

(A)  For  a  period  of  three  calendar 
years  from  the  date  an  active  duty 
sponsor  dies;  or 
***** 

5.  Section  199.13  is  amended  by 
revising  paragraph  (c)(3)(ii)(E)(2)  to  read 
as  follows: 

§199.13    TRICARE  Dental  Program. 

***** 

(c)  *  *  * 
(3)*  •  * 
(ii)*  *  * 


(E)*  *  * 

(2)  Continuation  of  eligibility  for 
dependents  of  service  members  who  die 
while  on  active  duty  or  while  a  member 
of  the  Selected  Reserve  or  Individual 
Ready  Reserve.  Eligible  dependents  of 
active  duty  members  while  on  active 
duty  for  a  period  of  thirty -one  (31)  days 
or  more  and  eligible  dependents  of 
Selected  Reserve  or  Individual  Ready 
Reserve  members,  as  specified  in  10 
U.S.C.  10143  and  10144(b)  respectively, 
who  die  on  or  after  the  implementation 
date  of  the  TDP,  and  whose  dependents 
are  enrolled  in  the  TDP  on  the  date  of 
the  death  of  the  active  duty,  Selected 
Reserve  or  Individual  Ready  Reserve 
member  shall  be  eligible  for  continued 
enrollment  in  the  TDP  for  up  to  3  years 
from  the  date  of  the  member's  death 
where  the  member  died  on  or  after 
October  30, 1997. 
***** 

6.  Section  199.17  is  amended  by 
removing  paragraph  (a)(6)(iii)P),  by 
revising  paragraph  (k),  by  revising 
paragraph  (m)(5),  and  by  adding  new 
paragraphs  (m)(7)  and  (n)(2)(vi)  to  read 
as  follows: 

§199.17    TRICARE  program. 

***** 

(k)  Pharmacy  services.  Pharmacy 
services  under  Prime  are  as  provided  in 
the  Pharmacy  benefits  Program  (see 
§199.21). 

***** 

(m)*  *  * 

(5)  Prescription  drugs.  Cost  sharing  for 
prescription  drugs  is  as  provided  under 
the  Pharmacy  Benefits  Program  in 
§199.21. 
***** 

(7)  Cost  sharing  for  additional 
beneficiaries  under  the  TRICARE  Prime 
Remote  Program,  (i)  Active  duty  family 
members,  defined  as  the  lawful  husband 
or  wife  of  a  member,  and  children,  as 
defined  in  §  199.3(b)(2)(ii)(A)  through 
(b)(2)(ii)(F)  and  (b)(2)(ii)(H)(I), 
(b)(2)(ii)(H)(2),  and  (b)(2)(ii)(H)(4). 
residing  with  their  Active  Duty  Service 
Member  Sponsor  who  is  TRICARE 
Prime  Remote  eligible  will  have  cost- 
shares,  co-payments,  and  deductibles 
waived  for  services  provided  on  or  after 
October  30,  2000.  Pharmacy  Benefits 
Program  cost-shares  established  under 
§  199.21  apply  to  services  provided  on 
or  after  April  1,  2001.  Active  Duty 
Service  Member  Sponsors  who  are 
TRICARE  Prime  Remote  eligible  are 
those  who  receive  a  remote  permanent 
duty  assignment,  and  pursuant  to  the 
assignment,  reside  at  a  location  that  is 
more  than  50  miles,  or  approximately 
one  hour  of  driving  time  from  the 
nearest  military  medical  treatment 
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facility  adequate  to  provide  the  needed 
care.  Remote  permanent  duty 
assignments  include  permanent  duty  as 
a  recruiter,  permanent  duty  at  an 
educational  institution  to  instruct, 
administer  a  program  of  instruction,  or 
provide  administrative  services  in 
support  of  a  program  of  instruction  for 
the  Reserves  Officers'  Training  Corps; 
permanent  duty  as  a  full-time  adviser  to 
a  unit  of  a  reserve  component;  or  any 
other  permanent  duty  designated  by  the 
Secretary.  This  waiver  appUes  to 
TRICARE  covered  benefits  only.  Claims 
processed  with  a  date  of  service 
beginning  on  or  after  October  30,  2000 
will  waive  the  cost-share,  copa)anent, 
and  deductible.  Active  Duty  Family 
Members  residing  with  TPR  eligible 
Active  Duty  Service  Member  (ADSM) 
have  copayments,  cost-shares,  and 
deductibles  for  CHAMPUS  covered 
benefits  except  pharmacy  benefits 
waived  until  the  implementation  of 
TRICARE  Prime  Remote  for  Family 
Members  or  October  30,  2001, 
whichever  is  later.  The  claims  processor 
will  pay  the  waived  portion  of  the  claim 
to  the  eligible  family  member  or  to  the 
provider,  as  appropriate. 

(ii)  Eligible  family  members  will  be 
able  to  access  their  provider  without 
preauthorization.  To  obtain  the  waiver 
of  charges,  eligible  family  members  are 
required  to  use  network  providers, 
where  available  and  within  the 
TRICARE  access  standards.  Failure  to 
do  so  will  result  in  claims  being 
processed  under  TRICARE  Standard 
rules.  For  beneficiaries  who  are  enrolled 
in  TRICARE  Prime,  existing  specialty 
care  preauthorization  requirements  and 
Point  of  Service  rules  remain  in  efiiect. 

(iii)  To  the  greatest  extent  possible, 
contractors  will  assist  eligible  members 
in  finding  a  TRICARE  network, 
participating,  or  authorized  provider.  If 
a  network  provider  cannot  be  identified 
within  the  access  standards  established 
under  TRICARE,  the  eligible  family 
member  shall  use  an  authorized 
provider  to  be  eligible  for  the  waiver. 

(n)*  •  • 

(2)*  •  ' 

(vi)  In  accordance  with  guidelines 
issued  by  the  Assistant  Secretary  of 
Defense  for  Health  Affairs,  certain  travel 
expenses  may  be  reimbiused  when  a 
TRICARE  Prime  enrollee  is  referred  by 
the  primary  care  manager  for  medically 
necessary  specialty  care  more  than  100 
miles  away  from  the  primary  care 
manager's  office  received  on  or  after 
October  30,  2000.  Such  guidelines  shall 
be  consistent  with  appropriate 
provisions  of  generally  applicable 
Department  of  Defense  rules  and 
procedures  governing  travel  expenses. 


7.  Section  199.18  is  amended  by 
revising  paragraphs  (c)(2),  (c)(3),  the 
heading  for  paragraph  (d),  paragraphs 
(d)(1).  (d)(2)(i),  (d)(2)(ii).  (d)(2)(ui), 
(d)(2)(iv),  (d)(2)(v).  (d)(2)(vi),  (d)(2)(vii). 
(d)(3),  (e),  and  (g)  to  read  as  follows: 

§199.18    Unifonn  HMO  benefit 

***** 

(c)*  *  * 

(2)  Amount  of  enrollment  fees.  In 
fiscal  year  2001 ,  the  annual  enrollment 
fee  for  retirees  and  their  dependents  is 
$230  individual,  $460  family. 

(3)  Waiver  of  enrollment  fee  for 
certain  beneficiaries.  The  Assistant 
Secretary  of  Defense  (Health  A&irs) 
may  waive  the  enrollment  fee 
requirements  of  this  section  for 
Medicare-eligible  beneficiaries. 

(d)  Outpatient  cost  sharing 
requirements  under  the  uniform  HMO 
benefit — (1)  In  general.  In  lieu  of  usual 
CHAMPUS  cost  sharing  requirements 
(see  §  199.4(f)),  special  reduced  cost 
sharing  percentages  or  per  service 
S{>ecific  dollar  amounts  are  required. 
The  specific  requirements  shall  be 
uniform  and  shall  be  published 
periodically  by  the  Assistant  Secretary 
of  Defense  (Health  Affairs).  For  care 
provided  on  or  before  April  1,  2001,  no 
copayment  shall  be  charged  for  care 
provided  under  TRICARE  Prime  to  a 
dependent  of  an  active  duty  member, 
except  for  the  copayments  charged 
under  the  Pharmacy  Benefits  Program 
(see  §  199.21)  and  under  the  point  of 
service  option  of  TRICARE  Prime  (see 
§199.17(n)(4)). 

(2)*   *  * 

(i)  For  most  physician  office  visits  and 
other  routine  services,  there  is  a  per 
visit  fee  for  retirees  and  their 
dependents.  This  fee  applies  to  primary 
care  and  specialty  care  visits,  except  as 
provided  elsewhere  in  this  paragraph 
(d)(2)  of  this  section.  It  also  applies  to 
family  health  services,  home  health  care 
visits,  eye  examinations,  and 
immunizations.  It  does  not  apply  to 
ancillary  health  services  or  to 
preventive  health  services  described  in 
paragraph  (b)(2)  of  this  section,  or  to 
maternity  services  imder  §  199.4(e)(16). 

(ii)  There  is  a  copayment  for 
outpatient  mental  health  visits.  It  is  a 
per  visit  fee  for  retirees  and  their 
dependents  for  individual  visits.  For 
group  visits,  there  is  a  lower  per  visit  fee 
for  retirees  and  their  dependents. 

(iii)  There  is  a  cost  share  of  diirable 
medical  equipment,  prosthetic  devices, 
and  other  authorized  supplies  for 
retirees  and  their  dependents.   ' 

(iv)  For  emergency  room  services, 
there  is  a  per  visit  fee  for  retirees  and 
their  dependents. 


(v)  For  ambulatory  siugery  services, 
there  is  a  per  service  fee  for  retirees  and 
their  dependents. 

(vi)  Tnere  is  a  copayment  for 
prescription  drugs  per  prescription, 
including  medical  supplies  necessary 
for  adnunistration,  for  dependents  of 
active  duty  members  and  for  retirees 
and  their  dependents  under  the 
Pharmacy  Benefits  Program  (see 
§199.17(m)(5)). 

(vii)  There  is  a  copajrment  for 
ambulance  services  for  retirees  and  their 
dependents. 

C3)  Amount  of  outpatient  cost  sharing 
requirements.  In  fiscal  year  2001 ,  the 
outpatient  cost  sharing  requirements  are 
as  follows: 

(i)  For  most  physician  office  visits  and 
other  routine  services,  as  described  in 
paragraph  (d)(2)(i)  of  this  section,  the 
per  visit  fee  for  retirees  and  their 
dependents  is  $12. 

(ii)  For  outpatient  mental  health 
visits,  the  per  visit  fee  for  retirees  and 
their  dependents  is  $25.  For  group 
outpatient  mental  health  visits,  there  is 
a  Iqwer  per  visit  fee  for  retirees  and 
their  dependents  of  $17. 

(iii)  The  cost  share  for  durable 
medical  equipment,  prosthetic  devices, 
and  other  authorized  supplies  for 
retirees  and  their  dependents  is  20 
percent  of  the  negotiated  fee. 

(iv)  For  emergency  room  services,  the 
per  visit  fee  for  retirees  and  their 
dependents  is  $30. 

(v)  For  primary  siirgeon  services  in 
ambulatory  siugery,  the  per  service  fee 
for  retirees  and  their  dependents  is  $25. 

(vi)  The  copayments  for  prescription 
drugs  are  established  under  the 
Pharmacy  Benefits  Program  (see 
§199.21). 

(vii)  The  copayment  for  ambulance 
services  for  retirees  and  their 
dependents  is  $20. 

(e)  Inpatient  cost  sharing 
requirements  under  the  uniform  HMO 
benefit — (1)  In  general.  In  lieu  of  usual 
CHAMPUS  cost  sharing  requirements 
(see  §  199.4(f)),  special  cost  sharing 
amoimts  are  required.  The  specffic 
requirements  shall  be  uniform  and  shall 
be  published  periodically  by  the 
Assistant  Secretary  of  Defense  (Health 
Affairs).  For  services  provided  on  or 
after  April  1,  2001,  no  co-payment  shall 
be  charged  for  inpatient  care  provided 
under  TRICARE  Prime  to  a  dependent  of 
an  active  duty  member  extept  under  the 
point  of  service  option  of  TRICARE 
Prime  (see  §  199.1 7(n)(4)).  hi  addition, 
for  services  provided  on  or  after  April 
1,  2001,  no  copayment  shall  be  charged 
for  inpatient  care  provided  under 
TRICARE  Prime  to  a  dependent  of  an 
active  duty  member  in  military  medical 
treatment  facilities. 
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j  [2)  Structure  of  cost  sharing.  For 
services  other  than  mental  illness  or 
substance  use  treatment,  there  is  a 
nominal  copajmient  for  retired 
members,  dependents  of  retired 
members,  and  siuvivors.  For  inpatient 
mental  health  and  substance  use 
treatment,  a  separate  per  day  charge  is 
established.  For  services  provided  on  or 
after  April  1,  2001,  no  inpatient 
copayment  shall  be  charged  an  active 
duty  dependent  enrolled  in  TRICARE 
Prime.  "This  elimination  of  inpatient 
Oopajrments  applies  to  active  duty 
dependents  enrolled  in  TRICARE  Prime 
who  are  admitted  to  a  civilian  or 
military  inpatient  facility. 

(3)  Amount  of  inpatient  cost  sharing 
requirements.  In  fiscal  year  2001,  the 
inpatient  cost  sharing  requirements  for 
setirees  and  their  dependents  for  acute 
4ve  admissions  and  other  non-mental 
health/substance  use  treatment 
admissions  is  a  per  diem  charge  of  $11, 
^th  a  minimiun  charge  of  $25  per 
admission.  For  mental  health/substance 
use  treatment  admissions,  and  for 
partial  hospitalization  services,  the  per 
diem  charge  for  retirees  and  their 
dependents  is  $40. 
***** 

I  (g)  Updates.  The  enrollment  fees  for 
fiscal  year  2001  set  under  paragraph  (c) 
of  this  section  and  the  per  service 
specific  dollar  amounts  for  fiscal  year 
2001  set  luder  paragraphs  (d)  and  (e)  of 
this  section  may  be  updated  for 
subsequent  years  to  the  extent  necessary 
to  maintain  compliance  with  statutory 
requirements  pertaining  to  government 
costs.  This  updating  does  not  apply  to 
cost  sharing  that  is  expressed  as  a 
percentage  of  allowable  charges;  these 
percentages  will  remain  unchanged. 

8.  A  new  §  199.21  is  added  to  read  as 
follows: 

f  199.21    Pharmacy  Benefits  Program. 
i    (a)  In  general — (1)  Statutory  authority. 
10  U.S.C.  1074g  requires  that  the 
Department  of  Defense  establish  an 
effective,  efficient,  integrated  Pharmacy 
Benefits  Program  for  the  Military  Health 
System.  This  law  is  independent  of  a 
number  of  section  of  title  10  and  other 
laws  that  affect  the  benefits,  rules,  and 
procedures  of  CHAMPUS/TRICARE, 
resulting  in  changes  to  the  rules 
otherwise  applicable  to  TRICARE  Prime, 
Standard,  and  Extra.  Among  these 
changes  is  an  independent  set  of 
beneficiary  co-pa5mients  for  prescription 
lirugs. 

I    (2)  Partial  implementation  during 
interim  period.  Beginning  April  1,  2001, 
10  U.S.C.  1074g  is  partially 
implemented  to  coincide  with  the  start 
of  the  TRICARE  Senior  Pharmacy 


Program  and  substantial  cost  sharing 
changes  for  active  duty  dependents 
enrolled  in  Prime.  Some  authorities  and 
requirements  of  Section  1074g,  such  as 
the  classification  of  drugs  as  formulary 
or  non-formulary  luider  a  "uniform 
formulary  of  pharmaceutical  agents," 
are  not  yet  implemented.  In  this  section, 
references  to  "interim  implementation 
period"  mean  the  period  beginning 
April  1,  2001. 

(b)  Program  benefits.  Diiring  the 
interim  implementation  period, 
prescription  drugs  and  medicines  are 
available  imder  the  otherwise  applicable 
rules  and  procedures  for  military 
treatment  facility  pharmacies,  "TRICARE 
Prime,  Standard,  and  Extra,  and  the 
Mail  Order  Pharmacy  Program.  There  is 
not  during  this  interim  implementation 
period  a  "uniform  formulary"  of  drugs 
and  medicines  available  in  all  of  these 
parts  of  the  system.  All  cost  sharing 
requirements  for  prescription  drugs  and 
medicines  are  established  in  this  section 
for  pharmacy  services  provided 
throughout  the  Military  Health  System. 

(c)  Providers  of  pharmacy  services. 
There  are  four  categories  of  providers  of 
pharmacy  services:  military  treatment 
facilities  (MTFs),  network  retail 
providers,  non-network  retail  providers, 
and  the  mail  service  pharmacy  program. 
Network  retail  providers  are  those  non- 
MTF  pharmacies  that  are  a  part  of  the 
network  established  for  TRICARE  Prime 
under  §  199.17.  Non-network 
pharmacies  are  those  non-MTF 
pharmacies  that  are  not  part  of  such  a 
network. 

(d)  Classifications  of  drugs  and 
medicines.  During  the  interim 
implementation  period,  a  distinction  is 
made  for  piuposes  of  cost  sharing 
between  generic  drugs  and  non-generic 
(or  brand  name)  drugs. 

(e)  TRICARE  Senior  Pharmacy 
Program.  Section  711  of  the  Floyd  D. 
Spence  National  Defense  Authorization 
Act  for  Fiscal  Year  2001  (Pub.  L.  106- 
398,  114  Stat.  1654)  established  the 
TRICARE  Senior  Pharmacy  Program  for 
Medicare  eligible  beneficiaries  effective 
April  1,  2001.  These  beneficiaries  are 
required  to  meet  the  eligibility  criteria 
as  prescribed  in  §  199.3.  The  benefit 
under  the  TRICARE  Senior  Pharmacy 
Program  includes  the  Basic  Program 
pharmacy  benefit  as  found  under 

§  199.4(d)  and  the  pharmacy  benefit  and 
cost  sharing  as  found  under  this  part. 
The  TRICARE  Senior  Pharmacy  Program 
applies  to  prescription  drugs  and 
medicines  provided  on  or  after  April  1, 
2001. 

(f)  Cost  sharing.  Beneficiary  cost 
sharing  requirements  for  prescription 
drugs  and  medicines  are  based  upon  the 
generic/non-generic  status  and  the  point 


of  sale  (i.e.,  MTF,  network  pharmacy, 
non-network  pharmacy,  mail  service 
pharmacy)  from  which  they  are 
acquired.  For  this  piupose,  a  generic 
drug  is  a  non-brand  name  drug.  A  non- 
generic  drug  is  a  brand  name  drug.  In 
the  case  of  a  brand  name  drug  for  which 
there  is  no  generic  equivalent,  the  non- . 
generic  cost  share  applies. 

(1)  Military  treatment  facilities.  There 
are  no  cost  sharing  requirements  for 
drugs  and  medicines  provided  by  MTF 
pharmacies. 

(2)  Retail  pharmacy  network  program. 
There  is  a  $9.00  co-pay  per  prescription 
required  under  the  retail  pharmacy 
network  program  for  up  to  a  30-day 
supply  of  a  non-generic  drug  or 
medicine,  and  a  $3.00  co-pay  for  up  to 

a  30-day  supply  of  a  generic  drug  or 
medicine.  There  is  no  annual  deductible 
for  drugs  and  medicines  provided  under 
the  retail  pharmacy  network  program. 

(3)  Mail  service  pharmacy  program. 
There  is  a  $9.00  co-pay  per  prescription 
required  xuider  the  mail  service 
pharmacy  program  for  up  to  a  90-day 
supply  of  a  non-generic  drug  or 
medicine,  and  a  $3.00  co-pay  for  up  to 
a  90-day  supply  of  a  generic  drug  or 
medicine.  "There  is  no  annual  deductible 
for  drugs  and  medicines  provided  under 
the  mail  service  pharmacy  program. 

(4)  Non-network  retail  pharmacies. 
There  is  a  20  percent  or  $9.00 
(whichever  is  greater)  co-pay  per 
prescription  required  for  up  to  a  30-day 
supply  of  a  drug  obtained  from  a  non- 
network  pharmacy.  A  point  of  service 
cost-share  of  50  percent  applies  in  lieu 
of  the  20  percent  copay  for  TRICARE 
Prime  enrollees  who  obtain  their 
prescriptions  from  a  non-network  retail 
pharmacy  without  proper  authorization. 
In  addition,  these  "TRICARE  Prime 
enrollees  are  subject  to  higher 
deductibles  as  provided  in 

§  199.17(m)(l){i)  and  (m)(2)(i).  For 
prescription  drugs  acquired  from  non- 
network  retail  pharmacies,  beneficiaries 
other  than  Prime  enrollees  (including 
"TRICARE  Senior  Pharmacy  Program 
beneficiaries)  are  subject  to  the  $150.00 
per  individual  or  $300.00  maximum  per 
family  (or  for  dependents  of  sponsors  in 
pay  grades  below  E-5,  $50  per 
individual  or  $100  per  family)  aimual 
fiscal  year  deductible. 

(g)  Effect  of  other  health  insurance. 
The  double  coverage  rules  of  §  199.8  are 
applicable  to  services  provided  under 
the  Pharmacy  Benefits  Program.  For  this 
purpose,  to  the  extent  they  provide  a 
prescription  drug  benefit.  Medicare 
supplemental  insurance  plans  or 
Medicare  HMO  plans  are  double 
coverage  plans  and  will  be  the  primary 
payor. 
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(h)  Procedures.  The  Director, 
TRICARE  Management  Activity  shall 
establish  procedures  for  the  effective 
operation  of  the  Pharmacy  Benefit 
Program.  Such  procedures  may  include 
restrictions  of  the  quantity  of 
pharmaceuticals  to  be  included  under 
the  benefit,  encouragement  or 
requirement  of  the  use  of  generic  drugs, 
implementation  of  quality  assurance 
and  utilization  management  activities, 
and  other  appropriate  matters. 

9.  Section  199.22  is  amended  by 
revising  paragraph  (d)(l){i),  the  first 
sentence  of  paragraph  (d)(3),  and 
paragraph  (d)(5)  to  read  as  follows: 

f  199.22    TRICARE  Ratlrae  Dental  Program 
(TRDP). 

•  •         •         •         • 

(d)*  •  • 

CD*  •  * 

(i)  Members  of  the  Uniformed 
Services  who  are  entitled  to  retired  pay, 
or  a  former  member  of  the  armed  forces 
who  is  a  Medal  of  Honor  recipient  and 
who  is  not  otherwise  entitled  to  medical 
and  dental  benefits  who  has  requested 
medical  and  dental  care  benefits  in  the 
manner  described  in  §  199.3(j)(l)  or 
their  immediate  dependents  as  defined 
by  S  199.3(b)(ii); 

•  *        •        *        • 

(3)  Election  of  coverage.  In  order  to 
initiate  dental  coverage,  election  to 
enroll  must  be  made  by  the  member  or 
eligible  dependent  *  *  * 

•  •        *        •        * 

(5)  Period  of  coverage.  TRICARE 
Retiree  Dental  Program  coverage  is 
terminated  when  the  member's 
entitlement  to  retired  pay  is  terminated, 
the  member's  status  as  a  member  of  the 
Retired  Reserve  is  terminated,  the 
member's  status  as  a  Medal  of  Honor 
recipient  is  terminated,  a  dependent 
child  loses  eligible  child  dependent 
status,  or  in  the  case  of  remarriage  of  the 
surviving  spouse. 

•  *        *        •         • 

Dated:  February  1,  2000. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  01-3240  Filed  2-6-01;  2:57  pm] 
■LUNQ  CODE  SOOO-OI-U 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Parts  95  and  177 

[USCQ-199e-«593] 
RIN2115-AF72 

Revision  to  Fsderal  Blood  Alcohol 
Concentration  (BAC)  Standard  for 
Recrsatlonal  Vessel  Opsiators:  Delay 
of  Effective  Date 

AGENCY:  Coast  Guard,  Department  of 

Transportation. 

ACTION:  Final  rule;  delay  of  effective 

date. 

SUMMARY:  In  accordance  with  the 
memorandiun  of  January  20,  2001,  from 
the  Assistant  to  the  President  and  Chief 
of  Staff,  entitled  "Regulatory  Review 
Plan,"  published  in  the  Federal  Register 
on  January  24,  2001  (66  FR  7702),  this 
action  temporarily  delays  for  60  days 
the  effective  date  of  the  rule  entitled 
Revision  to  Federal  Blood  Alcohol 
Concentration  (BAC)  Standard  for 
Recreational  Vessel  Operators, 
published  in  the  Federal  Register  on 
January  10,  2001,  66  FR  1859.  That  rule 
concerns  revising  the  Federal  Blood 
Alcohol  Concentration  (BAC)  standard 
imder  which  a  recreational  vessel 
operator  woidd  be  considered  operating 
while  "intoxicated". 
DATES:  The  effective  date  of  the  final 
rule  amending  33  CFR  parts  95  and  177 
published  in  the  Federal  Register  on 
January  10,  2001,  at  66  FR  1859,  is 
delayed  for  60  days,  from  March  12, 
2001,  until  May  11,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carlton  Perry,  Project  Manager,  Office  of 
Boating  Safety,  U.S.  Coast  Guard,  by 
telephone  at  202-267-0979. 
SUPPLEMENTARY  INFORMATION:  To  the 
extent  that  5  U.S.C.  section  553  applies 
to  this  action,  it  is  exempt  from  notice 
and  comment  because  it  constitutes  a 
rule  of  procediue  under  5  U.S.C.  section 
553(b)(A).  Alternatively,  the  Coast 
Guard's  implementation  of  this  action 
without  opportunity  for  public 
comment,  effective  immediately  upon 
publication  today  in  the  Federal 
Register,  is  based  on  the  good  cause 
exceptions  in  5  U.S.C.  section  553(b)(B) 
and  553(d)(3).  Seeking  public  comment 
is  impracticable,  unnecessary  and 
contrary  to  the  public  interest.  The 
temporary  60-day  delay  in  effective  date 
is  necessary  to  give  Department  officials 
the  opportiinity  for  further  review  and 
consideration  of  new  regulations, 
consistent  with  the  Assistant  to  the 
President's  memorandum  of  January  20, 
2001.  Given  the  imminence  of  the 


effective  date,  seeking  prior  public 
comment  on  this  temporary  delay 
would  have  been  impracticable,  as  well 
as  contrary  to  the  public  interest  in  the 
orderly  promulgation  and 
implementation  of  regulations.  The 
imminence  of  the  effective  date  is  also 
good  cause  for  making  this  action 
effective  immediately  upon  publication. 

Dated:  January  31,  2001. 
Terry  M.  Oom, 

Rear  Admiral,  U.S.  Ckiast  Guard  Assistant 
Commandant  for  Operations. 

[FR  Doc.  01-3208  Filed  2-8-01;  8:45  am] 

BHJJNQ  CODE  4910-1S-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  100 

[CGD11-01-002] 
RIN2115-AE46 

Special  l-ocal  Regulations:  Parlcsr 
International  WatersM  Marathon 

AQENCY:  Coast  Guard,  DOT. 
ACTION:  Notice  of  implementation. 

SUMMARY:  This  notice  implements  33 
CFR  100.1102,  Marine  Events  on  the 
Colorado  River,  between  Davis  Dam 
(Bullhead  City,  Arizona)  and  Headgate 
Dam  (Parker,  Arizona),  for  the  Parker 
International  Waterski  Marathon.  The 
race  will  consist  of  power  driven  vessels 
ranging  in  size  from  19-26  feet  for  a 
waterski  competition.  These  regulations 
will  be  effective  on  that  portion  of  the 
Colorado  River  beginning  at  Bluewater 
Marina  in  Parker,  AZ,  and  extending 
approximately  10  miles  to  La  Paz 
County  Park.  Notice  of  Implementation 
of  33  CFR  100.1102  is  necessary  to 
control  vessel  traffic  in  the  regulated 
areas  during  the  event  to  ensure  the 
safety  of  participants  and  spectators. 

Pursuant  to  33  CFR  100.1102(c), 
Commanding  Officer,  Coast  Guard 
Activities  San  Diego,  is  designated 
Patrol  Commander  for  this  event;  he  has 
the  authority  to  delegate  this 
responsibility  to  any  Coast  Guard, 
public,  state,  local  law  enforcement, 
and/or  sponsor  provided  vessels.  For 
this  event,  the  Coast  Guard  has 
designated  the  Colorado  River  Indian 
Tribe  Police  as  Patrol  Commander. 
EFFECTIVE  DATES:  This  section  is 
effective  bom  8  a.m.  (MST)  until  4:30 
p.m.  (MST)  on  March  10,  2001  through 
March  11,  2001.  If  the  event  concludes 
prior  to  the  scheduled  termination  date 
and/or  time,  the  Colorado  River  Indian 
Tribe  Police  will  cease  enforcement  of 
this  section. 
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K>R  FURTHER  INFORMATION  CONTACT: 

Petty  Officer  Nicole  Lavorgna,  U.  S. 
Coast  Guard  MSO  San  Diego,  San  Diego, 
California;  Telephone:  (619)  683-6495. 
Discussion  of  Implementation.  These 
Special  Local  Regulations  permit  Coast 
Guard  or  their  designated  representative 
control  of  vessel  traffic  in  order  to 
ensure  the  safety  of  spectator  and 
participant  vessels.  In  accordance  with 
the  regulations  in  33  CFR  100.1102,  no 
persons  or  vessels  shall  block,  anchor, 
or  loiter  in  the  regulated  area;  nor  shall 
any  person  or  vessel  transit  through  the 
regulated  area,  or  otherwise  impede  the 
transit  of  participant  or  official  patrol 
vessels  in  the  regulated  area,  unless 
cleared  for  such  entry  by  or  through  an 
official  patrol  vessel  acting  on  behalf  of 
the  Patrol  Commander. 

Dated:  January  30,  2001. 
D.W.  Kunkel, 

U.S.  Ckxtst  Guard  Commander,  Eleventh  Coast 
Guard  District,  Acting. 
IFR  Doc.  01-3371  Filed  2-8-01;  8:45  am] 

MLLING  CODE  4eiO-1S-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  100 
[CGD  95-059] 
RtN2115-AF17 

Regattaa  and  Marine  Parades:  Delay  of 
Effective  Date 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Final  rule;  delay  of  effective 
date  and  conforming  amendments. 


SUMMARY:  In  accordance  with  the 
memorandum  of  January  20,  2001,  from 
the  Assistant  to  the  President  and  Chief 
of  Staff,  entitled  "Regulatory  Review 
Plan,"  published  in  the  Federal  Register 
on  January  24,  2001  (66  FR  7702),  this 
action  temporarily  delays  for  60  days 
the  effective  date  of  the  rule  entitied 
"Regattas  and  Marine  Parades," 
published  in  the  Federal  Register  on 
January  9,  2001,  66  FR  1580,  and  makes 
conforming  amendments  to  reflect  the 
effective  date  delay.  That  rule 
establishes  the  minimum  time  for 
submitting  an  application  to  hold  a 
regatta  or  marine  parade  before  the 
event  is  scheduled  to  take  place. 
DATES:  The  effective  date  of  the  final 
rule,  amending  33  CFR  part  100  and 
withdrawing  the  interim  rule  published  . 
at  61  FR  33027,  published  in  the 
Federal  Register  on  January.  2001,  at  66 
FR  1580,  is  delayed  for  60  days,  from 
March  12,  2001,  until  May  11,  2001.  The 


conforming  amendments  are  effective 
May  11,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carlton  Perry,  Project  Manager,  Office  of 
Boating  Safety,  U.S.  Coast  Guard 
Headquarters  (G-OPB-1/3100),  2100 
Second  Street  SW.,  Washington,  DC 
20593-0001, 202-267-0979. 
SUPPLEMENTARY  INFORMATION:  To  the 
extent  that  5  U.S.C.  553  appUes  to  this 
action,  it  is  exempt  from  notice  and 
comment  because  it  constitutes  a  rule  of 
procedure  under  5  U.S.C.  553(b)(A). 
Alternatively,  the  Coast  Guard's 
implementation  of  this  action  without 
opportunity  for  public  comment, 
effective  immediately  upon  publication 
today  in  the  Federal  Register,  is  based 
on  the  good  cause  exceptions  in  5  U.S.C. 
553(b)(B)  and  553(d)(3).  Seeking  public 
comment  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest.  The 
temporary  60-day  delay  in  effective  date 
is  necessary  to  give  Department  officials 
the  opportimity  for  further  review  and 
consideration  of  new  regulations, 
consistent  with  the  Assistant  to  the 
President's  memorandum  of  January  20, 
2001.  Given  the  imminence  of  the 
effective  day,  seeking  prior  public 
comment  on  this  temporary  delay 
would  have  been  impractical,  as  well  as 
contrary  to  the  public  interest,  in  the 
orderly  promulgation  and 
implementation  of  regulations.  The 
imminence  of  the  effective  date  is  also 
good  cause  for  making  this  action 
effective  immediately  upon  publication. 

We  are  changing  the  dates  in  33  CFR 
100.15(d)  and  (e).  Submission  of 
application,  to  delay  them  for  60  days. 
The  original  dates  were  keyed  to  the 
effective  date  of  the  final  rule. 
Therefore,  because  of  the  60-day  delay 
in  the  effective  date  of  the  final  rule,  we 
are  changing,  in  §  100.15(d)  and  (e), 
"July  10,  2001,"  to  "September  8, 
2001,"  and,  in  §  100.15(e),  "September 
24,  2001,"  to  "November  23,  2001." 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 
Reporting  and  recordkeeping 
requirements.  Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  100  as  follows: 

PART  100— SAFETY  OF  UFE  ON 
NAVIGABLE  WATERS 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233;  49  CFR  1.46. 

§100.15    [Amended] 

2.  In  §  100.15,  as  amended  at  66  FR 
1582  effective  May  11,  2001,  in 


paragraph  (d),  remove  "July  10,  2001" 
and  add,  in  its  place,  "September  8, 
2001";  and,  in  paragraph  (e),  remove 
"July  10,  2001"  and  add,  in  its  place, 
"September  8,  2001"  and  remove 
"September  24,  2001"  and  add,  in  its 
place,  "November  23,  2001". 

Dated:  January  26,  2001. 
Terry  M.  Cross, 

Rear  Admiral,  U.S.  Coast  Guard  Assistant 
Commandant  for  Operations. 
(FR  Doc.  01-3205  Filed  2-8-01;  8:45  ami 
nUJNG  CODE  4«10-1S-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 
[CQD01-01-013] 

Drawbridge  Operation  Regulations: 
Ciielsea  River,  MA 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  temporary  deviation 

from  regulations. 

summary:  The  Commander,  First  Coast 
Guard  District,  has  issued  a  temporary 
deviation  from  the  drawbridge  operation 
regulations  governing  the  operation  of 
the  Chelsea  Street  Bridge,  at  mile  1.2, 
across  the  Chelsea  River  between  East 
Boston  and  Chelsea,  Massachusetts. 
This  deviation  allows  the  bridge  owner 
to  keep  the  bridge  in  the  closed  position 
from  6  a.m.  on  February  7,  2001  through 
6  a.m.  on  February  8,  2001  and  from  6 
a.m.  on  February  21,  2001  through  6 
a.m.  on  February'  22,  2001.  This  action 
is  necessary  to  fecilitate  emergency 
maintenance  at  the  bridge. 
DATES:  This  deviation  is  effective  from 
February  7,  2001  through  February  8, 
2001  and  from  February  21,  2001 
through  February  22,  2001. 
FOR  FURTHER  INFORMATKM  CONTACT:  John 
W.  McDonald,  Project  Officer,  First 
Coast  Guard  District,  at  (617)  223-8364. 
SUPPLEMENTARY  INFORMATION:  The 
Chelsea  Street  Bridge,  at  mile  1.2,  across 
the  Chelsea  River,  has  a  vertical 
clearance  of  9  feet  at  mean  high  water, 
and  19  feet  at  mean  low  water  in  the 
closed  position.  The  existing 
drawbridge  operating  regiilations 
require  the  bridge  to  open  on  signal  at 
all  times. 

The  bridge  owner,  the  City  of  Boston, 
requested  a  temporary  deviation  from 
the  drawbridge  operating  regulations  to 
facilitate  emergency  structural 
maintenance  and  repairs  to  the  alternate 
operating  system  at  the  bridge. 

This  deviation  from  the  operating 
regulations  allows  the  bridge  owner  to 
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keep  the  bridge  in  the  closed  position 
from  6  a.m.  on  February  7,  2001  through 
6  a.m.  on  February  8,  2001  and  from  6 
a.m.  on  February  21,  2001  through  6 
a.m.  on  February  22,  2001. 

Thirty  days  notice  to  the  Cost  Guard 
for  approval  of  this  maintenance  repair 
was  not  given  by  the  bridge  owner  and 
was  not  required  because  this  work 
involves  vital,  imscheduled 
maintenance  that  must  be  performed 
without  undue  delay. 

Vessels  that  can  pass  under  the  bridge 
without  an  opening  may  do  so  at  all 
times  during  the  closed  period. 

hi  accordance  vrith  33  CFR  117.35(c). 
this  work  will  be  performed  with  all  due 
speed  in  order  to  retiun  the  bridge  to 
normal  operation  as  soon  as  possible. 
This  deviation  from  the  operating 
regulations  is  authorized  under  33  CFR 
117.35. 

Dated:  January  30,  2001. 

G.N.  Naccara, 

U.S.  Coast  Guard,  Commander,  First  Coast 
Guard  District. 

(FR  Doc.  01-3375  Filed  2-*-01;  8:45  am) 

MiJNO  cooe  4aio-is-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 

[CGD07-01-009] 

DrawlKklge  Operation  Regulations; 
Brorein  Street  Bridge,  Across  ttie 
Hillsborough  River,  Tampa,  FL 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  temporary  deviation 
from  regulations. 

SUMMARY:  The  Commander,  Seventh 
Coast  Guard  District,  has  approved  a 
temporary  deviation  from  ihe 
regulations  governing  the  operation  of 
the  Brorein  Street  Bridge  across  the 
Hillsborough  River,  mile  0.16,  Tampa, 
Florida.  This  deviation  allows  the 
drawbridge  to  remain  closed  to 
navigation  for  five  days,  from  7  a.m.  on 
February  26,  2001  until  12  p.m.  on 
March  2,  2001.  This  temporary 
deviation  is  required  to  allow  the  bridge 
owner  to  safety  complete  removal  of 
asbestos  from  the  tender's  control  room 
and  from  the  electrical  wiring  of  the 
bridge  operating  system. 
DATES:  This  deviation  is  effective  from 
February  26,  2001  to  March  2,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Barry  Dragon,  Chief,  Operations  Section, 
Seventh  Coast  Guard  District,  Bridge 
Section  at  (305)  415-6743. 


SUPPLEMENTARY  MF0RMAT10N:  The 
Brorein  Street  Bridge  across  the 
Hillsborough  River  at  Tampa,  has  a 
vertical  clearance  of  15  feet  above  mean 
high  water  (MHW)  measured  at  the 
fenders  in  the  closed  position  with  a 
horizontal  clearance  of  80  feet.  On 
January  31,  2001,  Acutec,  Inc.,  acting  as 
an  agent  for  the  drawbridge  owner, 
requested  a  deviation  from  the  current 
operating  regulation  in  33  CFR 
117.291(a)  which  requires  the 
drawbridge  to  open  on  signal  if  at  least 
two  hours  notice  is  given.  This 
temporary  deviation  was  requested  to 
allow  necessary  repairs  to  the 
drawbridge  in  a  critical  time  sensitive 
manner. 

The  District  Commander  has  granted 
a  temporary  deviation  from  the 
operating  requirements  listed  in  33  CFR 
117.291(a)  for  the  purpose  of  repair 
completion  of  the  drawbridge.  Under 
this  deviation,  the  Brorein  Street  Bridge 
need  not  open  from  7  a.m.  February  26, 
2001  until  12  p.m.  March  2,  2001.  The 
deviation  is  effective  for  five  days. 

Dated:  February  1.  2001. 
Greg  E.  Shapley, 

Chief,  Bridge  Administration,  Seventh  Coast 
Guard  District. 

|FR  Doc.  01-3374  Filed  2-8-01;  8:45  am] 
BMJJNG  cooe  401O-1S-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 
[CGD07-01-005] 

Drawliridge  Operation  Regulations; 
Sanibei  Causeway  Bridge 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  temporary  deviation 

from  regvdations. 

SUMMARY:  The  Commander,  Seventh 
Coast  Guard  District,  has  approved  a 
temporary  deviation  from  the 
regulations  governing  the  operation  of 
the  Sanibei  Causeway  Bridge  (SR  869) 
across  San  Carlos  Bay,  mile  151,  Punta 
Rassa,  Florida.  This  deviation  will 
change  the  drawbridge  operation 
schedule  to  determine  whether  a 
permanent  change  to  the  schedule  is 
needed.  This  deviation  extends  the 
schediiled  bridge  openings  each  day  by 
four  hours  and  also  changes  the  period 
of  the  openings  from  every  15  minutes 
to  every  30  minutes,  from  March  1,  2001 
to  April  30,  2001. 
EFFECTIVE  DATE:  This  deviation  is 
effective  from  March  1,  2001,  to  April 
30,  2001.  Comments  must  be  received 
by  May  30,  2001. 


ADDRESSES:  You  may  mail  comments 
and  related  material  to  Commander 
(obr),  Seventh  Coast  Guard  Guard 
District,  909  SE.  1st  Avenue,  Miami,  FL 
33131.  Comments  and  material  received 
from  the  public,  as  well  as  dociunents 
indicated  in  this  preamble  as  being 
available  in  the  docket,  will  become  part 
of  this  docket  and  will  be  available  for 
inspection  or  copying  at  Commander 
(obr).  Seventh  Coast  Guard  District,  909 
SE.,  Ist  Avenue,  Miami,  FL  33131 
between  7:30  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal 
Holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Barry  Dragon,  Chief,  Operations  Section, 
Seventh  Coast  Guard  District,  Bridge 
Section  at  (305)  415-6743. 
SUPPLEMENTARY  INFORMATION:  The 
Sanibei  Causeway  Bridge  across  San 
Carlos  Bay  at  Punta  Rassa,  is  a  double 
leaf  bridge  with  a  vertical  clearance  of 
26  feet  above  mean  high  water  (MHW) 
measured  at  the  fenders  in  the  closed 
position  with  a  horizontal  clearance  of 
90  feet.  The  current  operating  regulation 
in  33  FR  117.317(j)  requires  the  bridge 
to  open  on  signal;  except  that  bom  11 
a.m.  to  6  p.m.,  the  draw  need  open  only 
on  the  houir,  quarter  hour,  half  hour,  and 
three  quarter  hour.  From  10  p.m.  to  6 
p.m.  the  draw  will  open  on  signal  if  at 
least  a  five-minute  advance  notice  is 
given. 

On  November  28,  2000,  the 
drawbridge  owner  requested  a  deviation 
from  the  ciurent  operating  regulations  to 
allow  the  owner  to  conduct  a  study  of 
the  bridge  openings  and  vehicular  traffic 
patterns  which  are  exacerbated  during 
the  winter  tourist  season.  The  temporary 
schedule  will  require  the  bridge  to  open 
on  signal;  except  that  from  7  a.m.  to  6 
p.m.,  the  draw  need  open  only  on  the 
hour  and  half-hovu.  The  five-minute 
notice  from  10  p.m.  to  6  a.m.  will 
remain  in  effect. 

The  District  Commander  has  granted 
a  temporary  deviation  from  the 
operating  requirements  listed  in  33  CFR 
117.317(j)  for  the  purpose  of  conducting 
this  study.  Under  this  deviation,  the 
Sanibei  Causeway  Bridge  need  only 
open  on  the  hour  and  half  hour,  7  a.m. 
to  6  p.m.,  from  March  1,  2001  until 
April  30,  2001.  From  10  p.m.  to  6  a.m. 
the  draw  will  open  on  signal  if  at  least 
a  five-minute  advance  notice  is  given. 
The  deviation  is  effective  from  March  1 , 
2001  to  April  30,  2001. 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  evaluation  of  the  test  schedule  by 
submitting  comments  and  related 
material.  If  you  do  so,  please  include 
your  name  and  address,  identify  the 
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docket  number  for  this  deviation 
[CGD07-O1-005],  indicate  the  specific 
section  of  this  document  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment.  Please  submit  all 
comments  and  related  material  in  an 
unboimd  format,  no  larger  than  8V2  by 
11  inches,  suitable  for  cop)dng.  ff  you 
would  like  to  know  if  they  reached  us, 
please  enclose  a  stamped,  self-addressed 
postcard  or  envelope.  We  will  consider 
all  comments  and  material  received 
during  the  comment  period. 

Dated:  February  1,  2001. 
Greg  E.  Shapley, 

Chief,  Bridge  Administration,  Seventh  Coast 
Guard  District. 

[FR  Doc.  01-3373  Filed  2-8-01;  8:45  am] 
•ILUNG  COOE  4910-1S-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  31  and  35 

[FRl,-6943-5] 
RIN  2030  AA56 

Environmental  Program  Grants  for 
Tribes,  Final  Rule:  Delay  of  Effective 
Date 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule;  delay  of  effective 

date. 

SUMMARY:  In  accordance  with  the 
memorandum  of  January  20,  2001,  from 
the  Assistant  to  the  President  and  Chief 
of  Staff,  entitled  "Regulatory  Review 
Plan,"  published  in  the  Federal  Register 
on  January  24,  2001,  this  action 
temporarily  delays  for  60  days  the 
effective  date  of  the  rule  entitled 
Environmental  Program  Grants  for 
Tribes,  published  in  the  Federal 
Register  on  January  16,  2001,  66  FR 
3781.  This  rule  concerns  several 
Environmental  Protection  Agency  (EPA) 
grant  progranis  for  Indian  Tribes  and 
Intertribal  Consortia.  It  creates  a  new 
Tribal-specific  subpart  which  contains 
only  the  provisions  for  environmental 
program  grants  that  apply  to  Tribes  and 
addresses  the  Performance  Partnership 
Grant  program  for  Tribes. 
DATES:  The  effective  date  of  the 
Environmental  Program  Grants  for 
Tribes  regulation  amending  40  CFR 
parts  31  and  35  published  in  the 
Federal  Register  on  January  16,  2001,  at 
66  FR  3781,  is  delayed  for  60  days,  from 
February  15,  2001,  to  a  new  effective 
date  of  April  17,2001. 
FOR  FURTHER  INFORMATION  CONTACT:  W. 
Scott  McMoran,  Grants  Administration 


Division  (3903R),  United  States 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW,  Washington, 
DC  20460,  Telephone:  (202)  564-5376, 
McMoran.  Scott@epa.gov . 

SUPPLEMENTARY  INFORMATION:  The 
temporary  60-day  delay  in  effective  date 
is  necessary  to  give  Agency  officials  the 
f)pportunity  for  further  review  and 
consideration  of  new  regulations, 
consistent  with  the  Assistant  to  the 
President's  memorandum  of  January  20, 
2001.  This  action  involves  matters 
relating  to  grants  and  under  5  U.S.C. 
553(a)(2)  is  thus  exempt  from  the  notice 
and  comment  requirements  of  the 
Administrative  Ftocedure  Act. 

Dated:  January  29,  2001. 
David  I.  O'Connor, 

Acting  Assistant  Administrator,  Office  of 
Administration  and  Resources  Management. 

[FR  Doc.  01-3380  Filed  2-8-01;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[RM)1-043-6991a;  A-1-FRL-6943-3] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Rhode 
Island;  Enhanced  Motor  Vehicle 
Inspection  and  Maintenance  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  Rhode  Island. 
This  revision  establishes  and  requires 
the  implementation  of  an  enhanced 
motor  vehicle  inspection  and 
maintenance  program.  The  intended 
effect  of  this  action  is  to  approve  this 
program.  This  action  is  being  taken  in 
accordance  with  the  Clean  Air  Act. 
EFFECTIVE  DATE:  This  rule  will  become 
effective  on  March  12,  2001. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours,  by  appointment  at  the 
Office  of  Ecosystem  Protection,  U.S. 
Environmental  Protection  Agency,  EPA- 
New  England,  One  Congress  Street,  11th 
floor,  Boston,  MA;  Air  and  Radiation 
Docket  and  Information  Center,  U.S. 
Environmental  Protection  Agency, 
Room  M-1500,  401  M  Street,  (Mail  Code 
6102),  SW.,  Washington,  DC;  and 
Department  of  Environmental 
Management,  235  Promenade  Street, 
Providence,  RI  02908-5767. 


FOR  FURTHER  INFORMATION  CONTACT: 

Peter  Hagerty.  (617)  918-1049. 
SUPPLEMENTARY  INFORMATION:  This 
Supplementary  Information  section  is 
organized  as  follows: 

I.  What  action  is  EPA  taking  today? 

II.  What  deficiencies  were  identified  in  the 
notice  of  proposed  rulemaking  and  how 
did  Rhode  Island  address  them? 

III.  What  emission  reduction  credit  may 
Rhode  Island  assume  in  the  interim  unUl 
the  EPA  has  information  available  to  assign 
appropriate  credit? 

IV.  EPA  Action. 

V.  Administrative  Requirements.' 

I.  What  Action  is  EPA  Taking  Today? 

In  this  action  we  are  approving  the 
submittal  of  an  enhanced  motor  vehicle 
inspection  and  maintenance  (I/M) 
program  submitted  by  Rhode  Island  as 
a  formal  SIP  revision  on  January  19, 
2001.  We  are  also  approving  an  interim 
level  of  emission  reduction  credit  for 
Rhode  Island  to  use  for  planning 
purposes.  This  action  was  proposed  on 
December  18,  2000  in  the  Federal 
Register  (65  FR79040)  and  no  comments 
were  received  on  the  proposal.' 

n.  what  Deficiencies  Were  Identified  in 
the  Notice  of  Proposed  Rulemaking  and 
How  Did  Rhode  Island  Address  Them? 

In  order  to  meet  certain  requirements 
of  EPA's  I/M  rule,  Rhode  Island  was 
required  to  include  in  its  final 
submittal:  (1)  a  commitment  to  maintain 
a  96%  compliance  rate  (or  revise  the  SIP 
accordingly),  (2)  the  appropriate 
enforcement  oversight  provisions  for  the 
Department  of  Motor  Vehicles  PMV), 
and  (3)  a  demonstration  of  the 
performance  of  its  test-and-repair 
network.  The  final  SIP  submittal  from 
Rhode  Island  address  each  of  these 
requirements.  Section  2  of  the  SIP 
narrative  entitled  "I/M  Performance 
Standard,"  now  includes  the 
appropriate  commitment,  as  required  by 
40  CFR  51.361— Motorist  Compliance 
Enforcement,  to  a  96%  compliance  rate. 


'  EPA  proposed  this  SIP  revision  using  a  "parallel 
process."  EPA  provided  for  the  public  to  comment 
on  this  SIP  revision  by  making  available  the  rules 
and  materials  that  Rhode  Island  was  proposing  for 
approval  on  the  state  level  in  parallel  with  EPA's 
action.  Rhode  Island  promulgated  those  rules  prior 
to  submitting  them  to  EPA  for  this  approval.  One 
set  of  rules  implementing  this  I/M  program  (Rhode 
Island  Motor  Vehicle  Satety  and  Emissions  Control 
Regulation  No.  1)  will  not  be  finally  effective  until 
lanuary  31,  2001,  because  Rhode  Island  law 
requires  20  days  to  elapse  after  a  regulation  is  filed 
with  the  Secretary  of  State.  Therefore.  Regulation 
No.  1  will  be  effective  shortly  after  signature  of  this 
notice,  but  prior  to  publication  of  this  action  in  the 
Federal  Register  and  prior  to  this  action  taking 
effect  under  the  Clean  Air  Act.  EPA  is  signing  this  - 
action  now  because  the  State  has  done  everything 
necessary  for  Regulation  No.  1  to  take  effect  on 
January  31,  2001,  and  we  are  simply  awaiting 
passage  of  the  20  day  filing  period.  See  R.I.  Gen. 
Laws  section  42-3S-4(b). 
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In  section  14  of  the  SIP  narrative 
entitled  "Motorist  Compliance 
Enforcement,"  information  on  training, 
auditing,  and  oversight  of  enforcement 
personnel  which  meets  the 
requirements  of  40  CFR  51.362 — 
Motorist  Compliance  Enforcement 
Oversight  has  been  added.  Lastly,  as 
required  in  the  notice  of  proposed 
rulemaking,  Rhode  Island  has  submitted 
information  on  failure  rate  by  model 
year,  niunber  of  waivers  issued  by 
month  for  the  first  six  months  of  the 
program,  and  station  audit  sheets  for  a 
typical  month  of  the  program.  The 
failiure  rates  are  almost  identical  to  a 
nearby  state  utilizing  the  same 
equipment  and  test  method.  The  waiver 
rate  is  2.8%  which  is  below  the  3%  in 
the  plan,  and  the  station  audits  show  a 
very  high  rate  of  compliance.  See 
supplemental  technical  support 
document  dated  January  24,  2001  for 
more  specific  information  on  this 
evaluation.  EPA  has  concluded  that 
Rhode  Island's  I/M  program 
performance  is  sufficiently  effective  to 
meet  the  low  enhanced  performance 
standard.  Rhode  Island  has  met  the 
requirements  of  section  40  CFR  51.353. 
(See  m.  below  for  information  on 
interim  credit.) 

m.  What  Emimifm  Reduction  Credit 
May  Rhode  Island  Assume  in  the 
Interim  Until  the  EPA  has  Information 
Available  to  Assign  Appropriate 
Credit? 

As  discussed  in  detail  in  the  proposed 
rulemaking  notice,  we  are  approving  the 
use  of  75%  of  I/M  240  credit  for  future 
air  quality  planning  in  Rhode  Island. 
Once  the  comparison  study  results  are 
available  from  the  Massachusetts  study 
on  this  same  test  type  which  Rhode 
Island  will  be  relying  on  to  verify  its 
credit,  EPA  will  establish  appropriate 
credit  for  the  BAR31  test  done  on 
NYTEST  equipment.  If  the  emission 
reduction  credits  assigned  do  not  meet 
or  exceed  the  credit  assumed  by  Rhode 
Island,  Rhode  Island  and  EPA  will  take 
appropriate  action  to  correct  any  SIP 
shortfall  in  any  SIP  demonstrations  that 
may  rely  on  credit  from  the  I/M 
program. 

Other  specific  requirements  of  the 
EPA  1/M  rule  and  the  rationale  for  EPA's 
proposed  action  are  explained  in  the 
NPR  and  will  not  be  restated  here.  No 
public  comments  were  received  on  the 
NPR. 

IV.  EPA  Action 

EPA  is  approving  the  Rhode  Island 
enhanced  motor  vehicle  inspection  and 
maintenance  program  as  a  revision  to 
the  Rhode  Island  SIP. 


Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
implementation  plan.  Each  request  for 
revision  to  the  State  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regiilatory  requirements. 

V.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  This 
action  merely  approves  state  law  as 
addressing  Federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 
Accordingly,  the  Administrator  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  Because  this  rule  approves  pre- 
existing requirements  under  state  law 
and  does  not  impose  any  additional 
enforceable  duty  beyond  that  required 
by  state  law,  it  does  not  contain  any 
unfunded  mandate  or  significantiy  or 
imiquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4). 
For  the  same  reason,  this  rule  also  does 
not  significantly  or  uniquely  affect  the 
commimities  of  tribal  governments,  as 
specified  by  Executive  Order  13084  (63 
FR  27655,  May  10, 1998).  This  rule  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999),  because  it  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23, 1997),  because  it  is  not 
economically  significant. 

In  reviewing  mP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Qean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 


that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729,  February  7.  1996),  in  issuing 
this  rule,  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859,  March  15,  1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  executive  order.  This  rule  does  not 
impose  an  information  collection 
biuden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501,  ef  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  April  10,  2001. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Carbon  monoxide, 
Hydrocarbons,  Intergovernmental 
relations,  Nitrogen  dioxide,  Ozone, 
Reporting  and  recordkeeping 
requirements. 
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Dated:  January  3 1 ,  2001 . 

Stephen  Perkins, 

Acting  Regional  Administrator,  EPA-New 
England. 

Part  52  of  chapter  I,  tide  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 


PAFrr  52-{AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Sub^rt  OO— Rhode  Island 

2.  In  §  52.2070  the  table  in  paragraph 
(c)  is  amended  by  adding  a  new  entry 


in  numerical  order  under  "Air  Pollution 
Control  Regulation"  and  by  adding  a 
new  State  citation  to  the  end  of  the  table 
for  "Rhode  Island  Motor  Vehicle  Safety 
and  Emissions  Control  Regulation"  to 
read  as  follows: 

§52.2070    Identification  of  plan. 


(c)* 


EPA  Approved  Rhode  Island  Regulations 


State  citation 


Title/subject 


State  effective  date 


EPA  approval  date 


Explanations 


Air  Pollution  Control  Regula- 
tion No.  34. 


ihode  Island  Motor  Vehicle 
Safety  and  Emissions  Con- 
trol Regulation  No.  1 . 


Rhode  Island  Motor  Vehicle 
Inspection/Maintenance 
Program. 


Rhode  Island  Motor  Vehicle 
Inspection/Maintenance 
Program. 


March  30,  2000 


January  31 ,  2001 


Fetxuary  9,  2001 


[Insert  FR  citation  from 
put>lished  date]. 


Department  of  Environmental 
Management  regulation 
containing  I/M  standards. 


Department  of  Administration 
regulation  for  the  1/M  pro- 
gram. 


(FR  Doc.  01-3284  Filed  2-8-01;  8:45  am] 
BHUNQ  CODE  6660-60-^ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  81 

[Docket  WA-00-01 ;  6937-5] 

Clean  Air  Act  Reclassiftcatlon;  Wallula. 
Waahington  Particulate  Matter  (PM-10) 
Nonattalnment  Area 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  EPA  has  determined  that  the 
Wallula  nonattainment  area  has  not 
attained  the  National  Ambient  Air 
Quality  Standards  for  particulate  matter 
with  an  aerodynamic  diameter  of  less 
than  or  equal  to  10  microns  by  the 
attainment  date  of  December  31, 1997, 
as  required  by  the  Clean  Air  Act.  EPA's 
finding  is  based  on  EPA's  review  of 
monitored  air  quality  data  reported  for 
the  years  1995  through  2000.  As  a  result 
of  this  finding,  the  Wallula  PM-10 
nonattainment  area  will  be  reclassified 
by  operation  of  law  as  a  serious  PM-10 
nonattainment  area. 
DATES:  Effective  March  12,  2001. 
ADDRESSES:  Copies  of  all  information 
supporting  this  action  are  available  for 
public  inspection  and  copying  between 
8:30  a.m.  and  3:30  p.m..  Pacific 
Standard  Time  at  EPA  Region  10,  Office 
of  Air  Quality,  10th  Floor,  1200  Sixth 
A|Venue,  SeatUe,  Washington  98101.  A 


reasonable  fee  may  be  charged  for 
copies. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Deneen,  EPA,  Region  10,  Office 
of  Air  Quality  (OAQ-107).  1200  Sixth 
Avenue,  Seattie,  Washington  98101. 
(206)  553-6706. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  November  16,  2000,  we  solicited 
public  comment  on  a  proposal  to  find 
that  the  Wallula  nonattainment  area  has 
not  attained  the  National  Ambient  Air 
Quality  Standards  (NAAQS)  for 
particulate  matter  with  an  aerodynamic 
diameter  of  less  than  or  equal  to  10 
microns  (PM-10)  by  the  attainment  date 
of  December  31, 1997,  as  required  by  the 
Clean  Air  Act.  Such  a  finding  would 
result  in  the  reclassification  of  the 
Wallula  PM-10  nonattainment  area  as  a 
serious  PM-10  nonattainment  area  by 
operation  of  law.  In  the  proposal,  we 
stated  that  EPA  would  accept  public 
comments  on  the  proposal  imtil 
December  1,  2000.  See  65  FR  69275. 

Dining  the  public  comment  period 
that  ended  December  1,  2000,  numerous 
conunenters  asked  for  an  extension  of 
the  public  comment  period.  In  light  of 
the  significant  public  interest  in  the 
proposal  and  in  response  to  the 
niimerous  request  for  an  extension,  EPA 
reopened  the  public  comment  period  to 
December  27,  2000,  resiUting  in  a  public 
comment  period  of  at  least  30  days.  See 
65  FR  77544  (December  12,  2000).  In 
addition,  in  conjimction  with  other 
public  agencies  in  the  Wallula  area,  EPA 


held  an  informational  meeting  regarding 
the  proposal  at  the  Walla  Walla  County 
Airport  on  December  15,  2000.  The 
piupose  of  the  meeting  was  to  provide 
an  opportimity  for  EPA  to  explain  to  the 
community  the  basis  for  its  proposal 
and  an  opportimity  for  the  community 
to  ask  questions  of  EPA.  See  65  FR  at 
77545.  EPA  also  accepted  written 
comments  at  the  meeting. 

EPA  received  written  comments  on 
the  proposal  from  more  than  30 
commenters.  After  carefully  reviewing 
and  considering  all  conunents  received, 
EPA  finds  that  the  Wallula 
nonattainment  area  has  not  attained  the 
PM-10  NAAQS  by  the  attainment  date 
of  December  31. 1997,  as  required  by  the 
Clean  Air  Act.  Copies  of  all  written 
comments  received  by  EPA  are  in  the 
docket. 

n.  Major  Issues  Raised  By  Commenters 

The  following  is  a  siunmary  of  the 
major  issues  raised  in  comments  on  the 
proposal,  along  with  a  summary  of 
EPA's  responses  to  those  issues.  A 
separate  document  containing  responses 
to  all  comments  on  the  proposal 
(Response  to  Comments)  is  in  the 
docket. 

A.  Public  Participation 

Almost  every  commenter  requested 
that  the  original  15-day  public  comment 
period  be  extended  to  provide  more 
opportunity  for  public  review  of  EPA's 
proposal  and  more  opportunity  for 
public  input.  Many  requested  that  the 
public  comment  period  be  extended  to 
as  long  as  120  days  and  several 
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commenters  requested  that  EPA  hold  a 
public  hearing  before  taking  final  action. 

This  action  is  subject  to  me 
requirements  of  the  Administrative 
Procediu«s  Act  (APA)  regarding  notice 
and  public  comment.  5  U.S.C.  551-559. 
The  APA  requires  EPA  to  provide  notice 
of  all  proposed  rulemakings  in  the 
Federal  Register  and  to  provide 
interested  persons  an  opportimity  to 
participate  in  the  rulemaking  through 
the  submission  of  written  data,  views,  or 
arguments,  with  or  without  the 
opportimity  for  oral  presentation.  5 
U.S.C.  553(b)  and  (c).  As  discussed 
above,  in  response  to  the  many  requests 
for  an  extension  of  the  public  comment 
period,  EPA  reopened  the  public 
comment  period  on  the  proposal, 
providing  at  least  30  days  for  public 
comment.  The  issues  involved  in  the 
proposal  are  relatively  straightforward: 
Whether  the  available  air  monitoring 
data  shows  that  the  Walluia  PM-10 
nonattainment  area  attained  the  PM-10 
NAAQS  by  the  attainment  date  of 
December  31,  1997.  As  discussed  in 
more  detail  below,  the  air  quality  data 
on  which  EPA  is  relying  in  this  action 
has  been  certified  by  State  of 
Washington,  Department  of  Ecology 
(Ecology),  as  valid  data  and  was  put  into 
a  publicly  available  data  system  several 
years  ago.  EPA  believes  that,  imder  the 
ciraimstances,  a  public  comment  period 
of  at  least  30  days  provided  an  adequate 
opportunity  for  interested  parties  to 
participate  in  the  rulemaking  process. 

With  respect  to  the  requests  for  a 
hearing,  the  APA  does  not  require  a 
public  hearing  before  final  action. 
Rather,  it  makes  clear  that  the 
requirement  to  provide  interested 
persons  an  opportunity  to  participate  in 
the  rulemaking  process  through  the 
submission  of  written  data,  views,  or 
argiunents  may  be  "with  or  without 
opportiuiity  for  oral  presentation."  5 
U.S.C.  553(c).  In  this  case,  EPA 
determined  that  an  informational 
meeting,  rather  than  a  public  hearing, 
would  more  appropriately  respond  to 
the  public's  request  for  information  and 
explanation  regarding  the  basis  for 
EPA's  action  than  woidd  a  public 
hearing.  EPA  notes  that,  of  the  seven 
conunenters  submitting  comments  on 
the  proposal  after  the  original  public 
comment  [>eriod  was  reopened  and  the 
informational  meeting  held,  only  one 
person  requested  that  EPA  hold  a  public 
hearing  before  taking  final  action. 

B.  Monitoring 

1.  Location  of  the  Wallida  Monitoring 
Site 

Many  commenters,  including  Ecology, 
commented  that  the  Walluia  PM-10 


monitoring  site  is  not  properly  located 
and  does  not  meet  siting  criteria.  A 
primary  concern  noted  by  many 
commenters  was  that  there  is  no  year- 
round  vegetative  ground  cover  near  the 
monitor  to  keep  the  impact  of  wind 
blown  dust  to  a  minimum 

EPA's  monitoring  criteria  are 
specified  in  40  CFR  58,  appendix  D  and 
appendix  E  (2000).  Appendix  D 
describes  the  monitoring  objectives  and 
general  criteria  for  establishing  the  State 
and  Local  Air  Monitoring  Stations 
(SLAMS)  network.  Appendix  E  contains 
specific  siting  criteria  for  the  placement 
of  ambient  air  quality  sampling  probes 
and  samplers  for  measuring  air  quality. 
As  early  as  the  mid  1980s,  EPA 
evaluated  the  Walluia  site  and  foimd 
that  it  met  all  of  the  EPA  siting  criteria. 
More  recently,  in  response  to  concerns 
raised  diuing  the  public  comment 
period  on  this  action,  EPA  again  visited 
the  Walluia  monitoring  site,  reviewed 
the  Federal  siting  criteria,  and 
confirmed  that  the  Walluia  monitoring 
site  meets  the  criteria  in  both 
appendices  D  and  E  of  40  CFR  58.  See 
Memorandum  from  Steven  K.  Body  to 
Files,  "Evaluation  of  the  Walluia  PM-10 
Monitoring  Site,  Walluia,  Washington," 
(January  11,  2001). 

It  is  important  to  note  that  the  criteria 
providing  that  monitoring  sites  should 
not  be  located  in  an  impaved  area 
unless  there  is  vegetative  ground  cover 
year  round  is  stated  as  a  "shoidd,"  and 
thus  is  a  goal  for  consistency  of  data 
among  monitoring  sites  across  the 
country,  but  is  not  a  requirement  See  40 
CFR  part  58,  appendix  E,  section  8.4.  In 
any  event,  although  the  Walluia 
monitoring  site  is  located  in  an  area  of 
very  fine  soil  that  is  easily  entrained  by 
wind,  the  surrounding  area  does  have 
some  limited  natural  vegetation  of 
Russian  Thistle,  sage  and  ^^ss 
providing  some  protection  from  wind 
erosion.  Moreover,  the  soil  and 
vegetation  near  the  Walluia  monitor  is 
representative  of  large  areas  of  the 
Walluia  PM-10  nonattaiiunent  area  and 
is  not  unique  to  the  area  siurounding 
the  monitoring  site.  It  is  thus 
representative  of  population  exposiue  in 
the  area.  Some  areas  near  the  Walluia 
monitoring  site  do  not  have  any  groimd 
cover.  In  general,  these  areas  are  areas 
that  are  impacted  by  human 
(anthropogenic)  activities,  and  include 
off-road  motor  vehicle  tracks,  the 
monitoring  site  service  access  road,  a 
fertilizer  composting  facility,  and  a 
cattle  feedlot.  Thus,  to  the  extent  the 
monitor  is  impacted  by  windblown 
dust,  the  dust  is  attributable  in  part  to 
human  activities  and  therefore 
appropriately  meastued  by  the  monitor. 


Although  Ecology  has  recently  ■ 
asserted  that  the  Walluia  monitor  is  not 
properly  sited.  Ecology  has  entered  air 
quality  data  from  the  monitor  into  EPA's 
national  air  data  base  for  more  than  a 
decade.  By  entering  the  data  into  this 
data  base.  Ecology  certified  that  the  data 
is  valid  data  that  meets  Federal  quality 
control/quality  assurance  requirements. 
See  40  CFR  58.35(d).  Ecology  used  the 
data  from  the  Walluia  monitor  in 
preparing  a  State  Implementation  Plan 
for  the  Walluia  PM-10  nonattainment 
area,  which  it  submitted  to  EPA  in 
November  1991.  See  State 
Implementation  Plan  for  Particulate 
Matter  in  the  Walluia  Study  Area 
(November  1991)  (1991  Walluia  SIP).  In 
addition,  Ecology  specifically  stated  in 
a  1993  letter  to  a  local  citizen  that  the 
monitor  is  in  a  good  location.  See  Letter 
from  Claude  W.  Sappington  to  Randy 
Buchanan,  dated  August  5, 1993. 
Finally,  as  recently  as  Jime  1998, 
Ecology  included  the  Wallida  monitor 
in  its  SLAMS  network  description  for 
EPA  approval. 

2.  Flying  Ant  Infestation 

Several  commenters  stated  that 
additional  analysis  of  the  filters  that 
were  collected  on  June  3, 1997,  and  July 
23, 1999,  should  be  conducted  to 
determine  the  extent  of  filter 
contamination  due  to  "fljring  ant 
infestations."  These  commenters 
asserted  that  there  was  a  correlation 
between  flying  ant  infestations  and  the 
days  on  which  these  exceedances  were 
recorded  at  the  Walluia  monitoring  site. 
According  to  the  commenters, 
additional  analysis  could  show  that  the 
data  was  contaminated  and  should  be 
invalidated. 

In  response  to  these  concerns, 
Ecology's  Manchester  Laboratory,  in 
cooperation  with  Bacon  Donaldson 
Laboratory  in  Richmond,  British 
Columbia,  conducted  additional 
analysis  of  the  filter  samples  collected 
on  July  3, 1997,  and  June  23, 1999,  to 
determine  if  the  filter  samples  had  been 
contaminated  by  swarms  of  flying  ants 
on  those  days.  According  to  Ecology,  the 
filters  were  examined  using  light 
microscopy  and  scanning  electron 
microscopy  (SEM).  The  light 
microscopy  foimd  possible  insect  parts. 
The  more  definitive  SEM  found  no 
obvious  insect  fragments.  Most  of  the 
particles  on  the  filters  consisted  of  small 
mineral  grains  or  clumps  of  small 
mineral  grains.  Pollen  grains  were  found 
scattered  throughout  as  a  minor  fraction 
of  the  dust  samples.  Ecology  has 
concluded,  and  EPA  agrees,  that  filters 
for  July  3, 1997,  and  Jime  23,  1999,  were 
not  compromised  by  contamination 
with  insect  fragments  and  are  valid.  See 
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Letter  from  Mary  Burg,  Washington 
Department  of  Ecology,  to  Donna 
Deneen,  EPA,  Region  10,  dated 
December  27,  2000.  Therefore,  the 
concentrations  of  210  ng/m^  and  297  jig/ 
m^  stand  as  the  PM-10  concentrations 
monitored  in  Walluia,  Washington,  for 
July  3, 1997,  and  June  23, 1999, 
respectively. 

3.  Piupose  of  the  Monitor 

Several  commenters  stated  that  the 
Walluia  monitoring  site  was  established 
as  a  special  study  site  and  should  have 
been  discontinued.  The  purpose  for 
which  the  site  was  originally 
established  is  irrelevant,  however,  so 
long  as  the  monitor  meets  Federal  siting 
criteria.  Even  if  the  Walluia  monitor  was 
originally  established  as  a  special  study 
site.  Ecology  has  included  the  site  in  its 
statewide  PM-10  SLAMS  network  and 
has  submitted  air  quality  data  from  the 
monitor  to  the  national  air  data  base  for 
more  than  a  decade.  In  short,  regardless 
of  the  purpose  or  objective  for  which  a 
monitoring  site  was  established,  if  the 
site  meets  EPA  siting  criteria,  meets 
quality  assurance  requirements,  and 
reports  valid  data,  that  data  can  be  used 
for  determining  compliance  with  the 
NAAQS.      . 

C.  Nonattainment  Area  Boundaries 

Several  commenters  stated  that  the 
boundaries  of  the  Walluia  PM-10 
nonattainment  area  are  arbitrary  because 
the  boimdaries  were  set  as  a  12  mile 
square  box  centered  on  the  monitoring 
site,  which  includes  portions  of  both 
Benton  and  Walla  Walla  County.  These 
commenters  asserted  that  the 
boimdaries  were  not  based  on  any 
evidence  indicating  sources  from 
Benton  County  are  causing  or 
contributing  to  the  nonattainment 
problem.  Moreover,  because  Benton 
County  has  its  own  regulatory  authority 
for  air  (the  Benton  Clean  Air  Authority 
or  BCAA),  whereas  Walla  Walla  County 
does  not  and  is  subject  to  Ecology's 
jmisdiction,  these  commenters  argue  it 
is  inappropriate  for  any  portion  of 
Benton  Coimty  to  be  included  in  the 
nonattainment  area. 

The  boimdaries  of  the  Walluia  PM-10 
nonattainment  area  were  established 
based  on  information  provided  by 
Ecology  to  EPA  in  the  late  1980s  and 
early  1990s  and  a  description  of  the 
nonattainment  area  was  included  in  the 
1991  Walluia  SIP.  The  SIP  states  that  "A 
major  area  of  concern  is  the  Horse 
Heaven  Hills,  *  *  *  a  vast  area  of  dry- 
land wheat  farming."  1991  Walluia  SIP, 
pg.  52.  The  Horse  Heaven  Hills  area  is 
located  in  Benton  County  across  the 
Columbia  River  from  the  Walluia 
monitoring  site  and  a  portion  of  the  area 


is  included  in  the  Walluia  PM-10 
nonattainment  area.  During  the  public 
comment  period  on  the  1991  Walluia 
SIP  at  the  state  level,  no  one  asserted 
that  Benton  County  should  be  excluded 
from  the  nonattainment  area.  In  fact, 
one  commenter  asserted  that  progressive 
tillage  practices  were  needed  on  farms 
in  the  Horse  Heaven  Hills  area  because 
dust  from  that  area  blows  into  the 
Walluia  area.  1991  Walluia  SIP, 
appendix  J,  pg.  3.  In  responding  to  this 
comment.  Ecology  agreed  that 
progressive  farming  practices  may  be 
needed  in  the  Horse  Heaven  Hills  area. 
1991  Walluia  SIP,  appendix  J,  pg.  3.' 
Under  section  107(d)(1)  of  the  CAA, 
nonattainment  areas  are  to  include,  not 
only  areas  that  do  not  meet  the  NAAQS, 
but  also  areas  that  contribute  to  ambient 
air  quality  in  a  nearby  area  that  does  not 
meet  the  NAAQS.  The  available 
technical  information  indicates  that 
emissions  from  portions  of  Benton 
County  may  cause  or  contribute  to 
NAAQS  violations  in  Walla  Walla 
County.  Although  the  commenters 
suggest  that  sources  from  Benton 
County  are  not  causing  or  contributing 
to  the  nonattainment  problem  in  Walla 
Walla  County,  they  provided  no 
technical  information  to  support  this 
position. 

It  is  true  that  Benton  County  has  a 
local  air  pollution  control  authority 
with  primary  planning  responsibilities 
for  air  quality  in  the  County,  whereas 
Walla  Walla  County  does  not,  and 
Ecology  therefore  has  the  primary 
planning  responsibilities  for  Walla 
Walla  County.  This  fact  does  not, 
however,  support  the  exclusion  of 
Benton  County  from  the  nonattainment 
area,  especially  in  light  of  available 
information  showing  that  sources  in 
portions  of  Benton  Coiuity  may  cause  or 
contribute  to  PM-10  NAAQS  violations 
in  Walla  Walla  County.  Indeed,  there 
are  many  other  examples  of 
nonattainment  areas  where  more  than 
one  air  planning  authority  has 
jurisdiction.  See,  e.g.,  40  CFR  81.305 
(PM-10  for  Searles  Valley  planning  area 
in  California);  81.318  (ozone  for 
Louisville  in  Kentucky);  81.331  (New 
York  City  metropolitan  area  in  New 
York,  New  Jersey,  and  Connecticut). 
Indeed,  because  local  air  authorities  in 
Washington  do  not  have  jurisdiction 
over  pulp  and  paper  mills  and 
aluminum  plants,  it  is  often  the  case 
that  Ecology  will  have  primary 


'  EPA  also  notes  that,  when  EPA  proposed  action 
on  the  1991  Walluia  SIP,  no  one  commented  that 
the  boundaries  of  the  nonattainment  area  were 
improper.  See  60  FR  63019  (December  8,  1995) 
(proposal);  62  FR  3800,  3802  (January  27.  1997) 
(noting  that  EPA  received  no  public  comments  on 
its  proposal). 


regulatory  authority  over  some  sources 
in  a  nonattainment  area  and  a  local  air 
authority  will  have  primary  regulatory 
authority  over  other  sources  in  the 
nonattaiiunent  area.  Coordination 
between  Ecology  and  the  local  air 
pollution  control  authority  with 
jurisdiction  over  Benton  County  was 
required  for  the  development  of  the 
1991  Walluia  SIP  and  coordination 
between  Ecology  and  BCAA  will 
continue  to  be  required  in  future 
planning  efforts  as  well. 

D.  Classification 

1.  Considerations  in  Classification 

Many  commenters  stated  that  the 
proposed  reclassification  of  the  Walluia 
PM-10  nonattainment  area  is  not 
appropriate  and  not  the  best  way  to 
address  potential  afr  problems  in  the 
area  for  a  variety  of  reasons.  Some 
commenters  stated  that  EPA  should  not 
take  action  because  the  exceedances  are 
caused  by  wind  blown  dust,  not  human 
actions,  and  that  EPA  must  first 
determine  the  cause  of  the  exceedances 
before  finding  the  Walluia  area  has  not 
attained  the  PM-10  standards.  Others 
raised  concerns  with  the  economic 
impact  of  a  serious  designation  on  the 
area's  economic  development  and  with 
Ecology's  limited  resources  to  address 
air  quaJity  issues  throughout  the  State  of 
Washington.  Many  commenters  stated 
that  EPA  should  use  its  discretion  to 
avoid  reclassifying  the  area  to  serious. 
Several  noted  that  the  Walluia  area  is 
sparsely  populated. 

The  Walluia  area  has  been  designated 
nonattainment  for  PM-10  and  classified 
as  a  moderate  PM-10  nonattainment 
area  since  1990,  with  an  original 
attainment  date  of  December  31,  1994. 
This  attainment  date  was  later  extended 
to  December  31, 1997.  Pursuant  to 
sections  179(c)(l)and  188(b)(2)  of  die 
CAA,  EPA  has  the  responsibility  to 
determine,  within  six  months  of  the 
applicable  attainment  date,  whether 
PM-10  nonattainment  areas  attained  the 
PM-10  NAAQS  by  the  attainment  date. 
If  EPA  determines  that  an  area  is  not  in 
attainment  of  the  PM-10  NAAQS  after 
the  attainment  date,  "the  area  shall  be 
reclassified  by  operation  of  law  as  a 
Serious  Area."  CAA  section 
188(a)(2)(A).  Therefore,  once  EPA  makes 
a  finding  of  nonattainment  after  the 
attainment  date,  reclassification  to 
serious  occurs  by  operation  of  law, 
without  fiulher  action  by  EPA.  EPA's 
discretion  in  this  regard  is  constrained 
by  the  requirements  of  the  Clean  Air 
Act. 

Findings  of  attainment  or 
nonattainment  under  section  179(c)(1) 
of  the  Act  are  to  be  based  upon  an  area's 
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"air  quality  as  of  the  attainment  date." 
CAA  section  188(b)(2)  is  consistent  with 
this  requirement.  With  two  exceptions 
discussed  below,  the  cause  of  the 
exceedances  is  not  relevant  to  the 
determination  of  whether  air  quality  in 
an  area  is  meeting  the  PM-10  NAAQS. 
Similarly,  factors  such  as  the  economic 
impact  of  a  reclassification,  the  number 
of  people  living  in  the  nonattainment 
area,  the  planning  authority's  resources 
needed  to  address  a  serious  designation, 
whether  the  moderate  area  SIP  is  being 
implemented,  or  the  best  means  of 
controlling  the  sources  of  PM-10 
emissions  are  not  relevant  to  the 
determination  of  whether  air  quality  in 
a  nonattainment  area  meets  air  quahty 
standards.  Under  the  statutory  scheme 
enacted  by  Congress,  these  factors  may 
to  some  extent  be  considered  by 
authorities  during  the  process  of 
planning  how  to  bring  an  area  into 
attainment,  but  Congress  has  not 
included  them  as  appropriate  for 
consideration  in  determining  whether 
the  air  quahty  of  an  area  is  meeting 
Federal  standards. 

There  are  two  cimunstances  in  which 
the  cause  of  an  exceedance  is  an 
appropriate  consideration  in 
determining  the  air  quality  of  an  area. 
First,  section  188(f)  of  the  Clean  Air  Act 
gives  EPA  authority  to  waive  a  specific 
date  for  attainment  of  the  standards 
where  EPA  makes  certain  findings 
regarding  the  relative  impact  on  air 
quality  of  anthropogenic  soiu^es  of  PM- 
10  (resulting  from  hiunan  activities) 
versus  nonanthropogenic  sources  of 
PM-10  (activities  where  the  human  role 
in  the  cause  of  such  emissions  is  highly 
attenuated).  As  discussed  in  section  n.E 
below,  the  Wallula  area  does  not  qualify 
for  a  permanent  waiver  of  the 
attainment  date.  Second,  under  section 
107(d)(4)(B)(ii)  of  the  CAA  and  40  CFR 
part  50,  appendix  K,  section  2.4, 
specific  exceedances  due  to 
uncontrollable  natural  events  may  be 
discounted  or  excluded  entirely  from 
decisions  regarding  an  area's  air  quality 
status.  See  also  Memorandiun  from 
EPA's  Assistant  Administrator  for  Air 
and  Radiation  to  EPA  Regional  Air 
Directors  entitled  "Areas  Affected  by 
Natural  Events,"  dated  May  30, 1996 
(EPA's  Nat\iral  Events  Policy).  As 
discussed  in  section  II.F.  below,  even  if 
some  of  the  data  from  the  Wallula 
monitoring  site  are  considered 
imcontroUable  natiual  events  and 
excluded  &t>m  consideration  in 
determining  the  air  quality  status  of  the 
area,  the  remaining  data  still  show  that 
the  Wallida  area  has  not  attained  the 
PI^IO  NAAQS. 

EPA  agrees  with  the  conunenters  that 
additional  evaluation  of  the  data  and 


cause  of  the  high  PM-10  readings  in  the 
Wallula  area  would  help  to  better 
identify  the  sources  and  activities 
resulting  in  the  high  PM-10  levels 
recorded  on  the  Wallula  monitor.  This 
information  woidd  in  turn  assist  in 
developing  a  control  strategy  that  would 
bring  the  Wallula  area  into  attainment 
with  the  PM-10  NAAQS  as 
expeditiously  as  possible  and  with  the 
best  use  of  limited  resoiut;es.  EPA 
encoiuages  Ecology  to  work  with  BCAA, 
local  government,  PM-10  soiures,  and 
the  public  in  the  Wallula  area  to 
conduct  such  evaluation. 

2.  Data  After  December  1997 

One  commenter  stated  that  EPA's 
determination  that  the  Wallida  area 
failed  to  attain  the  PM-10  NAAQS 
should  not  be  based  on  data  collected 
after  the  attainment  date  of  December 
31 ,  1997.  hi  the  case  of  Wallula  with  an 
attainment  date  of  December  31, 1997, 
EPA  first  reviewed  data  for  calendar 
years  1995,  1996,  and  1997.  Diuing  that 
period,  there  were  two  recorded 
exceedances,  one  on  June  21, 1997,  and 
one  on  July  3,  1997.  As  discussed  in 
more  detail  in  section  II.F  below, 
although  Ecology  has  claimed  that  the 
June  21, 1997,  exceedance  was  due  to  a 
natural  event  and  should  not  be 
considered  in  an  attainment 
determination.  Ecology  has  made  no 
such  claim  for  the  exceedance  on  July 
3, 1997.  Because  the  Wallula  monitor  is 
scheduled  to  sample  once  every  six 
days,  each  measured  exceedance  is 
generally  counted  as  six  expected 
exceedances  and  represents  a  violation 
of  the  24-hour  PM-10  standard.  Thus, 
the  data  shows  that,  even  if  only  the 
data  available  on  or  before  the 
attainment  date  of  December  31, 1997, 
is  considered  and  Ecology's  natural 
events  flagging  is  accepted,  the  Wallula 
area  was  still  not  in  attainment  of  the 
24-hour  PM-10  NAAQS  as  of  the 
attainment  date.  EPA  disagrees, 
however,  that  data  collected  after  the 
atteiinment  date  of  December  31, 1997, 
is  not  relevant  to  EPA's  decision.  The 
exceedances  occurring  after  the 
attainment  date  provide  confirmation 
that  the  Wallida  area  has  not  attained 
the  24-hoiu'  PM-10  standard. 

3.  Kennewick  Area 

Several  conunenters  stated  that  EPA 
used  its  discretion  in  the  case  of  the 
Kennewick/Richland/Pasco  Tri-Cities 
area  in  neighboring  Benton  and  Franklin 
Coimties  to  designate  the  area  as 
"imclassifiable"  because  of  the 
occiurence  of  natiual  events  similar  to 
those  that  occiu  in  the  Wallula  area. 
These  commenters  urged  EPA  to  do  the 
same  for  the  Wallula  area. 


As  noted  above,  the  Wallula  area  has 
been  designated  nonattainment  for  PM- 
10  and  classified  as  moderate  since 
1990.  Pursuant  to  sections  179(c)(1)  and 
188(b)(2)  of  the  CAA,  EPA  is  required  to 
determine,  within  six  months  of  the 
applicable  attainment  date,  whether 
PM-10  nonattainment  areas  attained  the 
PM-10  NAAQS  by  the  attainment  date. 
If  EPA  determines  that  an  area  is  not  in 
attaimnent  of  the  PM-10  NAAQS  after 
the  attainment  date,  "the  area  shall  be 
reclassified  by  operation  of  law  as  a 
Serious  Area."  See  CAA  section 
188(a)(2)(A). 

In  contrast,  the  Kennewick/Richland/ 
Pasco  Tri-Cities  area  was  designated 
unclassifiable  luder  the  Clean  Air  Act 
of  1990.  As  a  residt,  CAA  section 
107(d)(3)(B)  (instead  of  sections 
179(c)(1)  and  188(b)(2))  applies  to  the 
area.  Section  107(d)(3)(B)  allows  the 
EPA  to  consider  air  qualify  data, 
planning  and  control  considerations,  or 
any  other  air  qualify-related 
considerations  the  Administrator  deems 
appropriate  in  determining  whether  an 
area's  designation  should  be  revised. 
EPA  used  this  statutory  discretion  to  use 
a  different  approach  in  the  case  of  the 
Kennewick/Richland/Pasco  Tri-Cities 
area.  EPA  does  not  have  discretion 
under  the  Clean  Air  Act  to  designate  the 
Wallula  PM-10  nonattainment  area  as 
"unclassifiable"  for  PM-10.  Section 
107(d)(3)(F)  of  the  Act  expressly  states 
that,  "The  Administrator  shall  not 
promulgate  any  redesignation  of  any 
area  (or  portion  thereof)  from 
nonattainment  to  unclassifiable." 

E.  Waiver 

Several  commenters  stated  that 
Wallula  should  receive  a  permanent 
waiver  of  the  attainment  date  under 
section  188(f)  of  the  CAA  due  to  the 
significant  contribution  of 
nonanthropogenic  sources.  These 
commenters  stated  that  identifying  and 
evaluating  the  relative  contributions  of 
anthropogenic  and  nonanthropogenic 
sources  to  the  PM-10  exceedances  was 
a  primary  objective  of  the  Columbia 
Plateau  project  and  that  EPA  cannot 
find  the  Wallula  area  has  not  attained 
the  PM-10  NAAQS  until  EPA 
determines  that  windblown  dust  was 
not  significantly  contributing  to  the 
measured  1997  PM-10  concentrations. 

Congress  recognized  that  there  may  be 
areas  where  the  NAAQS  may  never  be 
attained  because  of  PM-10  emissions 
from  nonanthropogenic  soiurces,  and 
that  the  imposition  in  such  areas  of 
certain  state  planning  requirements  may 
not  be  justified.  Therefore,  under 
section  188(f)  of  the  Act,  Congress 
provided  a  means  for  EPA  to  waive  a 
specific  date  for  attaimnent  and  certain 
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x>ntrol  and  planning  requirements 
ivhen  certain  conditions  are  met  in  the 
nonattainment  area.  Section  188(f) 
provides  two  types  of  waivers.  First, 
EPA  may,  on  a  case-by-case  basis,  waive 
any  PM-10  nonattaiiunent  planning 
requirement  applicable  to  any  serious 
nonattainment  area  where  EPA 
determines  that  anthropogenic  soiuces 
of  PM-10  do  not  contribute  significantly 
to  violation  of  the  standards  in  the  area. 
Second,  EPA  may  waive  a  specific  date 
for  attainment  of  the  standards  where 
EPA  determines  that  nonanthropogenic 
sources  of  PM-10  contribute 
significantiy  to  the  violation  of  the 
standards  in  the  area.  Thus,  section 
188(f)  contains  two  different  legal  tests. 
The  first  test  applies  to  a  waiver  of  the 
serious  area  requirements  and  requires 
that  EPA  determine  that  anthropogenic 
sources  do  not  contribute  significantiy 
before  EPA  grants  such  a  waiver.  The 
second  test  applies  to  a  waiver  of  an 
area's  attaiiunent  date  and  requires  that 
EPA  determine  that  nonanthropogenic 
sources  contribute  significantiy  before 
waiving  the  attainment  date.  "The  first 
test  is  more  stringent  than  the  second. 

EPA  has  issued  gmdance  addressing 
implementation  of  section  188(f)  and 
reconciling  the  two  legal  tests  set  out  in 
that  provision  and  cited  above.  See  59 
FR  41998  (August  16. 1994)  ("State 
Implementation  Plans  for  Serious  PM- 
10  Nonattainment  Areas,  and 
Attainment  Date  Waivers  for  PM-10 
Nonattainment  Areas  Generally; 
Addendum  to  the  General  Preamble  for 
the  Implementation  of  Title  I  of  the 
Clean  Air  Act  Amendments  of  1990", 
referred  to  hereafter  as  "Serious  Area 
Guidance").  In  particular,  EPA  noted 
that  the  disparify  between  the  legal  tests 
set  out  in  section  188(f)  could  lead  to  an 
absurd  result.  If,  for  example,  a 
moderate  area  was  granted  a  permanent 
waiver  because  nonanthropogenic 
soiuces  contribute  significantiy  to 
violations  of  die  PM-10  NAAQS,  the 
attainment  date  for  the  area  would  be 
vacated.  Therefore,  the  moderate  area 
would  not  be  subject  to  reclassification 
imder  section  188(b)  because  there 
simply  would  be  no  attainment  date  that 
the  area  cannot  practicably  meet  or  that 
the  area  fails  to  meet.  The  result  would 
be  that  a  moderate  area  would  be 
effectively  relieved  from  the  serious  area 
requirements  without  having  met  the 
more  stringent  test  that  Congress 
expressly  required  to  be  met  as  a 
prerequisite  to  a  waiver  of  such 
requirements  in  the  first  sentence  of 
section  188(f) — a  determination  that 
anthropogenic  sources  of  PM-10  do  not 
contribute  significantiy  to  violation  of 
the  PM-10  NAAQS.  In  such  an  event, 


the  more  stringent  test  for  determining 
whether  to  waive  serious  area 
requirements  would  be  rendered 
meaningless. 

To  avoid  this  absurd  result  and  only 
grant  a  waiver  of  the  serious  area 
requirements  consistent  with  the  legal 
standard  set  out  in  the  Act,  EPA  has 
construed  section  188(f)  to  provide  that 
a  moderate  area  may  only  qualify  for  an 
attainment  date  waiver  if  it  also 
qualifies  for  a  waiver  of  the  serious  area 
requirements  under  the  first  sentence  of 
section  188(f).  Therefore,  EPA  must 
determine  that  anthropogenic  soiuces  in 
the  area  do  not  contribute  significantiy 
to  the  violation  of  tiie  PM-10  NAAQS. 
and  that  the  serious  area  requirements 
shoidd  be  waived,  before  EPA  can  grant 
an  attainment  date  waiver  for  a 
moderate  area.  If  such  a  determination 
is  made,  then  the  attainment  date  may 
be  waived  and  the  area  would  not  be 
reclassified.  2  See  59  FR  at  42005;  58  FR 
18190,  18192  (April  8,  1993)  (proposal 
to  grant  a  waiver  of  the  attainment  date 
for  Anthony,  New  Mexico). 

In  the  Serious  Area  Guidance.  EPA  set 
forth  threshold  levels  for  determining 
whether  areas  qualify  for  waivers  under 
section  188(f).  Where  emissions  from  all 
anthropogenic  sources  as  a  whole 
contribute  less  than  or  equal  to  5  ^lg/m3 
to  24-hour  average  design 
concentrations  and  less  than  or  equal  to 
1  ^g/m^  to  annual  mean  design 
concentrations  in  a  nonattainment  area, 
after  all  reasonably  available  control 
measiu^s  (RACM)  have  been 
implemented.^  EPA  will  generally 
regard  such  contributions  as 
insignificant  for  purposes  of  waiving 
requirements  applicable  to  serious  PM- 
10  nonattainment  areas  pursuant  to 
section  188(f).  In  addition,  if  an  area 
meeting  this  test  has  not  yet  been 
reclassified  as  serious  and  the  area 
woidd  qualify  under  this  test  for  a 
waiver  of  certain  serious  area 
requirements  as  deemed  appropriate  by 
EPA,  then  EPA  will  generally  not 
require  reclassification,  since  that  action 


^  These  special  considerations  would  not  be 
relevant  where  EPA  is  determining  whether  to 
waive  the  attainment  date  for  a  serious  area  (rather 
than  a  moderate  area)  since  waiving  thq  date  in 
such  circumstances  would  not  as  a  matter  of  course 
have  the  effect  of  relieving  the  area  of  the  serious 
area  requirements.  An  area  already  reclassified  as 
serious  could  qualify  for  an  attainment  date  waiver 
solely  by  showing  that  nonanthropogenic  emissions 
contribute  significantly  to  the  nonattainment 
problem. 

^  Implementation  of  RACM  (including  reasonably 
available  control  technology  (RACT))  is  required  in 
all  moderate  PM-10  nonattainment  areas  and  thai 
requirement  is  not  waived  under  the  provisions  of 
section  188(fl.  Therefore,  the  issue  is  whether 
anthropogenic  sources  still  contribute  significantly 
to  violations  of  the  NAAQS  in  an  area,  after 
implementing  RACM. 


would  have  no  practical  effect.  In 
contrast,  if  the  contribution  of 
anthropogenic  emissions  to  the  24-hoiu' 
design  concentration  exceeds  5  ng/',  or 
if  the  contribution  to  the  annual  design 
concentration  exceeds  1  ^g/^,  even  after 
the  application  of  all  RACM,  then  the 
area  should  be  reclassified  as  serious, 
and  serious  area  requirements, 
including  best  available  control 
measures  (BACM),  shoidd  be 
implemented.  See  59  FR  at  42004- 
42005;  58  FR  47383  (September  9,  1993) 
(final  action  granting  waiver  of  the 
attaiiunent  date  for  Anthony,  New 
Mexico).  If  evidence  in  a  given 
nonattainment  area  suggests  that 
anthropogenic  source  contributions  are 
relatively  small  but  not  less  than 
5  jig/m^.  then  EPA  will  review  the 
situation  on  a  case-by-ca$e  basis  taking 
into  accotmt  relevant  information  such 
as  the  relative  contribution  of 
nonanthropogenic  emissions/ 
anthropogenic  emissions  and  the  effects 
of  applying  additional  controls  to  both 
types  of  sources. 

In  the  Serious  Area  Guidance,  EPA 
also  discussed  temporary  waivers  of  the 
attainment  date  for  moderate  areas.  In 
cases  where  preliminary  data  (emission 
inventory,  filter  analysis,  etc.) 
persuasively  indicate  that 
anthropogenic  emissions  may  be 
insignificant  and  that  nonanthropogenic 
emissions  may  be  significant  in  an  area, 
but  such  data  are  not  decisive,  then  EPA 
has  stated  it  will  consider  granting  a 
temporary  or  conditional  waiver  of  the 
moderate  area  attainment  date  for  no 
more  than  three  years  to  allow  further 
evaluation  of  the  situation.  See  59  FR  at 
42005-42006.  In  the  case  of  Wallula, 
EPA  granted  a  temporary  waiver  to 
extend  the  attainment  date  for  Wallida 
to  December  31,  1997.  based  on 
preliminary  information  that 
nonanthropogenic  soiu"ces  of  PM-10 
may  be  significant  in  the  Wallula  area. 
See  60  FR  63109  (December  6. 
1995)(proposed  action);  62  FR  3800 
(January  27,  1997)  (final  action).  The 
temporary  waiver  was  intended  to 
provide  Ecology  time  to  evaluate  further 
the  Wallula  nonattainment  area  and  to 
determine  the  significance  of  the 
anthropogenic  and  nonanthropogenic 
sources  impacting  the  area.  Once  these 
activities  were  complete  or  the 
temporary  waiver  expired.  EPA  stated  it 
would  make  a  decision  on  whether  the 
area  was  eligible  for  a  permanent  waiver 
under  section  188(f)  of  the  CAA  or 
whether  the  area  had  attained  the  24- 
hour  PM-10  standard  by  the  extended 
attainment  date.  See  62  FR  at  3802. 

Because  Wallula  is  currentiy 
classified  as  a  moderate  PM-10 
nonattainment  area,  EPA  must  find  that 
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anthropogenic  sources  in  the  area  do  not 
contribute  significantly  to  violation  of 
the  PM-10  NAAQS  before  EPA  will 
grant  a  permanent  waiver  of  the 
moderate  area  attainment  date  for 
Wallula,  which  in  turn  would  forestall 
reclassification  of  the  area  to  serious. 
Although  more  than  three  years  have 
elapsed  since  expiration  of  Wallula's 
temporary  waiver,  Ecology  has  not 
submitted  a  request  for  a  permanent 
waiver  under  section  188(f)  of  the  CAA. 
Nor  has  Ecology  submitted  any 
information  to  support  a  finding  that 
anthropogenic  sources  in  the  area  do  not 
contribute  significantly  to  violation  of 
the  PM-10  NAAQS  in  the  Wallula  PM- 
10  nonattainment  area. 

In  addition,  information  available  to 
EPA  does  not  support  such  a  finding. 
First,  a  review  of  the  location  of  the 
monitor  itself  strongly  suggests  that  the 
impact  of  anthropogenic  sources  is  not 
insignificant.  Withki  a  two  kilometer 
radius  of  the  Wallula  monitor  lie  a  pulp 
mill,  a  feed  lot  with  capacity  for  over 
sixty  thousand  cattle,  a  beef  processor, 
a  composting  &cility,  a  tree  hrm,  and  a 
highway,  which  collectively  emit  more 
than  631  tons  of  PM-10  eadi  year. 
Second,  based  on  the  1991  Wallula  SIP, 
although  95%  of  the  PM-10  emissions 
in  the  nonattainment  area  are  classified 
by  the  State  as  "wind  blown  dust,"  the 
State  characterizes  the  emissions  as 
"agricultural  wind  blown  dust,"  that  is, 
diist  from  crop  land  subject  to 
agriciiltural  practices.  The  SIP  also 
states  that  "A  major  source  of 
windblown  dust  in  the  area  are 
agricultural  fields  lying  Mlow  or  bare." 
Of  the  approximately  92,160  acres  in  the 
Wallula  PM-10  nonattainment  area, 
approximately  41,420  acres  are  imder 
cidtivation  for  wheat,  com,  or  alfalfa. 

Ecology  and  EPA  have  participated  in 
a  research  project  to  better  understand 
the  causes  and  impacts  of  wind  erosion 
and  windblown  dust  on  the  Colimibia 
Plateau,  which  includes  the  Wallida 
area,  and  to  develop  strategies  for 
minimizing  impacts.  This  project  is 
known  as  the  Columbia  Plateau 
Partiodate  Matter  Research  Project  (the 
Columbia  Plateau  Project).  The 
Columbia  Plateau  Project  supports  the 
conclusion  that  the  ambient  impact  of 
anthropogenic  sources  of  PM-10  in  the 
Wallida  area  is  not  insignificant.  As  part 
of  the  project,  researchers  specifically 
evaluated  the  question  of  whether  the 
air  is  significantly  more  dusty  in  the 
Columbia  Plateau  since  the  beginning  of 
systematic  farming  (an  anthropogenic 
activity),  about  120  years  ago.  Beginning 
in  about  the  1860s,  the  record  shows 
there  is  a  marked  increase  in  the 
mineral  content  of  the  sediment,  a 
change  that  has  remained  consistent  to 


the  present.  The  researchers  attributed 
this  increase  to  an  increase  in  dust 
deposition.  The  report  further  states  that 
specific  characteristics  of  the  dust  (i.e., 
the  mean  diameter  and  the  amoimt  of 
PM-10)  corroborate  the  assumption  that 
agricidtural  activity  led  to  this  increase. 
See  Columbia  Plateau  Particulate  Matter 
Research  Project,  Final  Report: 
Executive  Summary  (March  1998). 
Moreover,  the  overall  tenor  of  the 
project  focuses  on  the  impacts  of  the 
vfind  on  farming  and  best  management 
practices  for  reducing  those  impacts.  In 
fact,  a  publication  published  by  the 
Columbia  Plateau  Project,  "Farming 
with  the  Wind,"  maintains  that,  in  the 
Coliunbia  Plateau,  fine  particulates  in 
the  air  are  usually  attributed  to  wind 
erosion  of  field  soils.  See  Farming  with 
the  Wind  (1998).  Here  and  throu^out 
the  document,  this  publication  makes 
clear  the  connection  between  wind  and 
farming  and,  in  promoting  best 
management  practices,  suggests  that 
agricultural  activities  exacerbate  the 
effects  of  the  wind.  For  these  reasons  we 
believe  that  anthropogenic  sources  of 
PM-10  can  not  be  characterized  as 
contributing  only  insignificanUy  to 
violation  of  the  24-hour  PM-10  standard 
in  the  Wallula  area. 

The  information  regarding  the  mix  of 
anthropogenic  and  nonanthropogenic 
sources  in  the  Wallida  area  is  in  marked 
contrast  to  the  information  provided  by 
New  Mexico,  in  seeking  a  permanent 
waiver  of  the  moderate  attainment  date 
under  section  188(f)  for  Anthony,  New 
Mexico.  In  that  case.  New  Mexico 
submitted  information  showing  that,  in 
the  Anthony  nonattainment  area,  there 
are  no  point  sources  emissions  and  only 
37.4  tons/year  of  PM-10  emissions  from 
area  sources  (mosUy  roads)  and  that,  in 
the  coimty  in  which  the  nonattainment 
area  is  located,  there  are  72.1  tons/year 
of  PM-10  emissions  bom  point  sources. 
In  contrast,  there  are  more  than  500,000 
tons/year  of  nonanthropogenic 
emissions  from  the  desert  and  well- 
maintained  rangeland  in  the  county 
which  could  not  be  feasibly  controlled. 
EPA  noted  that  no  agricidtural  tilling 
takes  place  in  the  Anthony 
nonattainment  area  and  most  farmlands 
in  the  surrounding  county  are  located 
along  the  Rio  Grange  flood  plain  in  an 
area  containing  more  rich,  well 
developed  soil.  New  Mexico  also 
showed  diat  RACM  and  RACT  had  been 
implemented  for  all  anthropogeiuc 
sources  of  PM-10  in  the  nonattainment 
area  and  the  surrounding  county.  Based 
on  the  emissions  inventory  information, 
dispersion  modeling,  filter  analysis,  and 
other  information  provided  by  New 
Mexico,  EPA  agreed  that  point  source 


and  all  other  anthropogenic  sources  in 
the  nonattainment  area  and  the 
surrounding  county  were  insignificant, 
and  that  nonanthropogenic  emissions 
from  the  surrounding  desert  and 
rangelands  were  overwhelmingly  the 
dominant  sources  of  PM-10  ambient 
concentrations  in  the  Anthony  PM-10 
nonattainment  area.  Therefore,  EPA 
waived  the  moderate  attainment  date  for 
the  Anthony  PM-10  nonattainment  area 
pursuant  to  section  188(f)  of  the  CAA. 
See  58  FR  at  18192-18194.  EPA  does 
not  believe  that  a  waiver  of  the 
moderate  area  attainment  date  is 
appropriate  in  the  case  of  the  Wallida 
PM-10  nonattainment  area  because  it 
has  not  been  established  that 
anthropogenic  sources  of  PM-10  in  the 
area  contribute  only  insignificantly  to 
violation  of  the  PM-10  NAAQS. 

F.  Natural  Events 

1.  Wallula  Exceedances  as  Natural 
Events 

Numerous  commenters  stated  that  the 
exceedances  of  the  PM-10  NAAQS  at 
the  Wallula  monitoring  site  are  caused 
by  windblown  dust,  which  is 
considered  a  "natural  event,"  and 
should  be  excluded  in  determining  the 
attainment  status  of  the  Wallula  area.  In 
addition  to  the  waiver  provisions  of 
section  188(f)  of  the  CAA,  the  Clean  Air 
Act  provides  for  the  exclusion  of  certain 
data  attributable  to  uncontrollable 
natural  events  frt)m  attainment 
determinations.  See  CAA  section 
107(d)(4)(B)(ii)  and  40  CFR  part  50, 
appendix  K,  section  2.4.  Appendix  K 
provides,  in  part,  that  measured 
exceedances  of  the  PM-10  NAAQS  in 
an  area  may  be  discounted  from 
determinations  regarding  nonattainment 
status  if  the  data  are  shown  to  be 
influenced  by  uncontrollable  events 
caused  by  natural  sources  of  particulate 
matter.  EPA  has  issued  guidance 
addressing  three  categories  of  natural 
events:  (1)  Volcanic  and  seismic 
activity;  (2)  wildland  fires;  and  (3)  high 
wind  events.  See  Memorandum  from 
EPA's  Assistant  Administrator  for  Air 
and  Radiation  to  EPA  Regional  Air 
Directors  entitied  "Areas  Affected  by 
Natural  Events,"  (May  30, 1996) 
(Natural  Events  Policy). 

There  are  important  distinctions 
between  waivers  under  section  188(f)  of 
the  CAA  and  the  exclusion  of 
exceedances  due  to  uncontrollable 
natural  events  from  attainment 
determinations  under  section 
107(d)(4)(B)(ii)  of  die  CAA  and  40  CFR 
part  50,  appendix  K,  section  2.4, 
although  there  is  some  overlap.  In  the 
case  of  a  waiver  under  section  188(f)  of 
the  CAA.  ai  determination  is  made  that 
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the  area  cannot  attain  the  24-hour  PM- 
10  standard  because  of  the  ambient 
impact  of  nonanthropogenic  sources  of 
PM-10.  The  focus  is  on  the  source  of  the 
particulate — anthropogenic  or 
nonanthropogenic.  In  the  case  of  natural 
event  determinations  under 
107(d)(4)(B)(ii)  of  the  CAA  and  40  CFR 
part  50,  appendix  K,  section  2.4,  the 
focus  is  on  a  time-limited  event  that 
causes  elevated  PM-10  levels  on  a 
specific  day  or  days:  a  volcanic  or 
seismic  event,  a  wildfire,  or  high  winds. 
The  source  of  the  PM-10  can  be 
anthropogenic  or  nonanthropogenic. 

In  the  case  of  high  winds,  EPA  has 
stated  that  it  will  consider  ambient  PM- 
10  concentrations  due  to  dust  raised  by 
unusually  high  winds  as  due  to 
uncontrollable  natural  events  (and  thus 
excludable  from  attainment 
determinations)  if  either  (1)  the  dust 
originated  from  nonanthropogenic 
sources  or  (2)  the  dust  originated  from 
anthropogenic  sources  controlled  with 
best  available  control  measures  (BACM). 
See  Natural  Events  Policy,  pg.  7.  EPA's 
Natural  Events  Policy  sets  forth  a 
process  for  declaring  an  exceedance  as 
due  to  natural  events  and  for 
documenting  a  natural  events  claim.  If 
natural  events  cause  ambient 
concentrations  of  PM-10  that  exceed  the 
NAAQS,  the  State  is  responsible  for 
developing  a  Natural  Events  Action  Plan 
(NEAP)  to  address  future  exceedances 
due  to  natural  events,  which  includes 
commitments  to:  (1)  establish  public 
education  and  notification  programs;  (2) 
minimize  public  exposure  to  high 
concentrations  of  PM-10  due  to  future 
natural  events;  (3)  abate  or  minimize 
contributing  controllable  sources  of 
PM-10,  which  includes  the  application 
of  BACM  to  any  sources  of  soil  that  have 
been  disturbed  by  anthropogenic 
activities;  (4)  identify,  study,  and 
implement  practical  mitigating 
measures  as  necessary;  and  (5) 
periodically  reevaluate  the  NEAP.  See 
Natural  Events  Policy,  pp.  7-10. 

With  respect  to  a  specific  claim  of 
natural  event,  when  air  quality  data 
affiected  by  a  natural  event  are  submitted 
for  inclusion  in  the  national  air  data 
base,  the  State  should  request  that  a  flag 
be  placed  on  the  data  to  indicate  that  a 
natural  event  was  involved  and  to 
submit  documentation  to  support  the 
flag.  To  support  a  natural  event  claim 
for  high  winds,  the  State  is  responsible 
for  documenting,  among  other  things: 
(1)  a  clear  and  causal  relationship 
between  the  measured  exceedance  and 
the  natural  event;  (2)  that  BACM  were 
required  for  sources  of  anthropogenic 
dust  and  that  the  sources  were  in 
compliance  at  the  time  of  the  high  wind 
event;  and  3)  that  the  documentation  of 


natural  events  and  their  impact  on  air 
quality  is  available  for  public  review. 
EPA  is  then  to  acknowledge  receipt  of 
the  natural  events  documentation  and 
confirm  the  flagging  of  the  exceedance 
as  a  natural  event. 

In  EPA's  November  14,  2000,  proposal 
finding  that  the  Wallula  area  had  not 
attained  the  24-hour  PM-10  standard  as 
of  the  attainment  date,  EPA  discussed 
four  exceedances  of  the  standard 
recorded  at  the  Wallula  monitor  during 
calendar  years  1995  through  1999: 


Date 

Wallula  moni- 
toring site 

6/21/97  

7/03/97  

7/10^  

6/23/99  .^.. 

160  H9/m3 
210  \tQ/m^ 
215>i9/m3 
297  \iQ/mi 

In  addition,  EPA  has  since  learned  that 
another  exceedance  of  the  24-hour 
standard  was  recorded  at  the  Wallula 
monitoring  site  on  August  10,  2000,  at 
a  level  of  215  M^g/m^.  Because  the 
Wallula  monitor  is  scheduled  to  sample 
once  every  six  days,  each  measured 
exceedance  is  generally  counted  as  six 
expected  exceedances. 

As  discussed  in  EPA's  November  16, 
2000,  proposal.  Ecology  flagged  the  June 
21, 1997,  exceedance  in  the  national  air 
data  base  as  an  exceedance  caused  by 
high  winds  under  EPA's  Natural  Events 
Policy,  although  it  is  unclear  if  EPA 
received  Ecology's  documentation  of 
this  exceedance  as  a  natural  event 
before  the  summer  of  2000.  65  FR  at 
69276.  In  addition.  Ecology  originally 
flagged  the  July  10, 1998,  exceedance  as 
due  to  a  natural,  high  wind  event.  In 
response  to  a  specific  inquiry  from  EPA 
in  January  2000,  however.  Ecology 
notified  EPA  that,  after  further 
investigation,  it  did  not  consider  the 
July  10, 1998,  exceedance  to  be  due  to 
high  winds  and  that  it  would  be 
removing  the  flag.  None  of  the  other 
exceedances  were  flagged  by  Ecology 
when  the  data  was  entered  into  the 
national  air  data  base. 

In  response  to  EPA's  November  16, 
2000,  proposal  to  find  that  the  Wallula 
area  had  not  attained  the  PM-10 
NAAQS  as  of  the  attainment  date. 
Ecology  again  reviewed  the  meteorology 
for  the  July  10, 1998,  exceedance  and 
now  aisserts  that,  despite  its  earlier 
conclusion,  the  July  10, 1998, 
exceedance  was  in  fact  attributable  to  a 
natural,  high  wind  event  and  should  not 
be  considered  in  determining  the 
attainment  status  of  the  Wallula  PM-10 
nonattainment  area.  Ecology  also 
submitted  information  to  show  that  the 
Jime  23, 1999,  exceedance  was  due  to  a 
natural,  high  wind  event.  Ecology  has 
not  flagged  or  submitted  information  to 


show  that  a  natural,  high  wind  event 
caused  either  the  July  3, 1997, 
exceedance  or  the  more  recent  August 
10,  2000,  exceedance.  Because  of  die 
one-in-every-six  day  sampling  schedule 
at  the  Wallula  monitor,  either  one  of 
these  exceedances  precludes  a  finding 
that  the  Wallula  area  has  attained  the 
24-hour  PM-10  standard.  The  July  3. 

1997,  exceedance  alone  is  sufficient  to 
establish  that  the  Wallula  area  had  not 
attained  the  24-hour  PM-10  standard  by 
the  December  31, 1997.  attainment  date. 
The  August  10,  2000,  exceedance 
establishes  that  the  Wallula  area  has  not 
attained  the  24-hour  PM-standard  as  of 
the  end  of  the  most  recent  three-year 
period  (1998  through  2000). 

EPA  is  still  reviewing  the 
documentation  submitted  to  support 
Ecology's  flagging  of  the  June  21, 1997, 
July  10, 1998.  and  June  23.  1999, 
exceedances  as  attributable  to 
uncontrollable  natural  events  (high 
virinds).  Once  EPA  has  completed  its 
review,  EPA  will  notify  Ecology 
regarding  whether  EPA  will  confirm  the 
flagging  of  the  June  21, 1997,  July  10, 

1998,  and  June  23, 1999,  exceedances  as 
due  to  natural  events. 

Although  EPA  is  not  determining  in 
this  action  whether  the  events  were 
properly  flagged  as  natural,  high  wind 
events  and  qualify  for  exclusion  from 
consideration  under  EPA's  Natural 
Events  Policy,  EPA  does  have 
preliminary  concerns  with  the 
documentation  submitted  by  Ecology  to 
support  these  natural  event  claims. 
First,  Ecology  has  not  yet  identified 
threshold  wind  conditions  for  the 
Wallula  area  which  would  be  expected 
to  overcome  BACM  controls  and  entrain 
dust.  In  addition.  Ecology  has  only 
provided  meteorology  for  the  days  on 
which  it  has  claimed  the  occurrence  of 
natural  events,  and  has  not  provided  a 
similar  meteorological  analysis  showing 
wind  conditions  were  below  a  threshold 
on  days  when  measured  values  were 
low.  "The  Natural  Events  Action  Plan 
submitted  by  Ecology  in  March  1998  for 
the  Columbia  Plateau,  which  includes 
the  Wallula  area,  indicates  spring 
planting  and  late  summer/fall  harvest 
are  the  times  that  agricultural  soil  is 
most  exposed  and  subject  to  wind 
erosion.  See  Natural  Events  Action  Plan 
for  High  Wind  Events  in  the  Columbia 
Plateau  (March  1998)  (Columbia  Plateau 
NEAP).  These  time  frames  do  not 
coincide  with  the  measured 
exceedances  recorded  on  the  Wallula 
monitor  in  June  through  August,  a  time 
when  vegetative  cover  (i.e.,  crops) 
would  be  expected  to  be  the  highest  for 
providing  protection  of  the  soU  from 
wind  erosion. 
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Ecology  has  also  not  provided 
infonnation  to  show  that  BACM  has 
been  implemented  on  all  anthropogenic 
sources  of  PM-10  that  contributed  to  the 
exceedances  at  the  Wallula  monitoring 
site  and  that  such  sources  were  in 
compliance  with  BACM  at  the  time  of 
the  exceedances.  In  the  Columbia 
Plateau  NEAP.  Ecology  states  that 
BACM  will  be  applied  to  windblown 
dust  from  anthropogenic  sources  to 
mitigate  the  impact  of  high  wind  events 
and  states  that  a  time  line  for  identifying 
and  implementing  BACM  will  be 
developed  by  May  1998.  Columbia 
Plateau  NEAP,  pp.  11  and  16.  Although 
more  than  two  and  one  half  years  have 
elapsed  since  Ecology  submitted  its 
NEAP,  EPA  has  received  no  information 
regarding  implementation  of  BACM  in 
the  Wallula  area  except  for  the  State's 
assertion  that  the  Food  Securities  Act  of 
1996  constitutes  implementation  of 
BACM  on  agricultural  lands.  There  is  no 
discussion  of  Ecology's  commitment  in 
its  NEAP  to  study  and  develop 
additional  BACM  for  agriciUtural 
soiures  on  the  Columbia  Plateau  in 
cooperation  with  Washington  State 
University  and  U.S.  Department  of  ' 
Agriculture.  Ecology  also  has  not 
provided  dociunentation  of 
implementation  of  BACM  for  the  other 
sources  of  dust  that  are  near  the  Wallula 


monitoring  site,  such  as  the  cattle 
feedlot,  the  fertilizer  composting 
facility,  and  off-road  recreational 
vehicle  activity.  Without  documentation 
that  BACM  was  in  effect  on  these 
sources  at  the  time  of  each  event,  EPA 
cannot  conclude  that  the  wind 
conditions  were  sufficient  to  overcome 
BACM  controls.  Finally.  EPA  does  not 
have  evidence  of  Ecology's  public 
infonnation  and  outreach  efforts  with 
respect  to  the  exceedances  recorded  in 
the  Wallula  area  that  are  claimed  to  be 
due  to  natural  events.  Ehuing  the 
December  15,  20CX),  informational 
meeting  held  in  Walla  Walla  to  discuss 
EPA's  proposed  finding  for  the  Wallula 
area,  comments  by  several  attendees 
indicated  that  there  had  not  been  wide- 
spread knowledge  of  the  exceedances. 

2.  Comparison  with  the  Kennewick 
Monitoring  Site 

Several  commenters  noted  that  during 
the  period  from  1997  to  the  present 
when  the  Wallida  PM-10  monitoring 
site  recorded  five  exceedances  of  the  24- 
hour  PM-10  standard,  the  Kennewick 
monitoring  site  also  recorded  five 
exceedances,  four  of  which  qualified  as 
"natural  events  due  to  high  winds" 
under  EPA's  Natural  Event's  Policy. 
These  commenters  state  that  the  Wallula 
exceedances  shoiUd  also  be  classified  as 


natural  events  because  the  Wallula  and 
Kennewick  monitoring  sites  are  less 
than  20  miles  apart. 

As  discussed  above  in  this  section 
n.F,  even  if  some  of  the  exceedances 
recorded  on  the  Wallula  monitor  can  be 
characterized  as  natiual  events,  two  of 
them  have  not  been  flagged  as  natural 
events.  Because  of  the  sampling 
fi^uency  at  the  Wallula  monitor,  either 
one  of  these  exceedances  requires  a 
finding  that  the  Wallula  area  has  not 
attained  the  24-hour  PM-10  standard. 

In  any  event,  each  exceedance  of  the 
24-hour  PM-10  standard  and  the 
documentation  to  support  it  needs  to  be 
assessed  independently  based  on  the 
criteria  outlined  in  EPA's  Natiual 
Events  Policy  to  determine  whether  th6 
exceedances  can  be  attributable  to  a 
natural  event  and  thus  qualify  for 
exclusion  from  consideration  in 
attainment  determinations  for  the  area. 
EPA  notes  that  it  has  confirmed  only 
three  of  the  flags — the  exceedances 
recorded  on  March  30,  1997,  September 
23, 1999,  and  September  25,  1999. 
Moreover,  as  shown  in  the  summary 
table  below,  the  exceedances  recorded 
on  the  Kennewick  monitor  since  1997 
have  not  been  recorded  on  the  same 
days  as  the  exceedances  recorded  on  the 
Wallula  monitor. 


Year 


1997 

1996 
1999 

2000 


Kennewick  monitoring  site 


165  ng/m'  (March  30)* 


no  exceedances  

183ng/mMSept23)** 
306  iiQ/m3  (Sept  25)** 
227^g/m3(June21)  .. 
230ng/3(jijjy3i) 


Wallula  monitoring  site 


160  iig/m^  (June  21)* 
210  \iQ/mi  (July  3) 
215  ng/m3  (July  10)* 
297  jig^m^  (July  23)* 

215  \iialm'  (Aug  10) 


'  Indicates  Ecoiogy  has  flagged  tt>e  data  due  to  a  natural  event. 
**  Indicates  EPA  has  confinmed  the  flag. 


The  fact  that  there  is  no  correlation 
between  the  occiurence  of  PM-10 
exceedances  at  the  two  monitors 
suggests  that  the  mix  of  PM-10  sources 
that  contribute  to  PM-10  concentrations 
above  the  NAAQS,  as  well  as  any 
natiual  events  that  may  impact  those 
PM-10  sources,  appear  to  be  different  in 
the  Kennewick  area  and  the  Wallula 
area. 

A  review  of  meteorological  data  for 
July  10, 1998,  clearly  demonstrates  that 
wind  conditions  can  be  significantly 
different  in  the  Kennewick  area  as 
compared  to  the  Wallula  area.  An  article 
in  the  Tri-City  Herald  on  July  11 ,  1998. 
reported  that  a  thunder  storm  with  peak 
Monds  of  66  to  69  miles  per  hour  and 
heavy  rain  passed  through  the 
Kennewick  area  on  July  10  causing 
significant  damage.  The  Kennewick 


monitor  reported  a  PM-10 
concentration  of  45  jig/m^  for  July  10, 
1998,  whereas  the  Wallula  monitor 
reported  a  PM-10  value  of  215  \tg/m^. 
The  article  also  notes  that  Prosser  police 
(Prosser  is  located  approximately  30 
miles  east  of  Kennewick)  and  Hermiston 
police  (Hermiston,  Oregon  is  located 
approximately  30  miles  south  of 
Kennewick)  reported  relatively  calm 
weather  at  the  time  of  the  storm.  Wind 
measured  at  Wallula  for  July  10, 1998, 
had  an  average  speed  of  7.7  miles  per 
hour,  with  a  one-hoiu  maTcimnm  wind 
measurement  of  26  miles  per  hour. 
Thus,  it  is  not  possible  to  conclude  that, 
because  PM-10  exceedances  during  the 
period  from  1997  through  2000  in  the 
Kennewick  area  were  caused  by  natural 
events,  exceedances  recorded  during  the 
same  period  but  on  different  days  at  the 


Wallula  monitoring  site  were  also 
caused  by  natural  events. 

G.  Settlement  Agreement 

A  few  comments  raised  issues  relating 
to  a  Consent  Decree  EPA  entered  into  in 
response  to  a  law  suit  alleging  that, 
among  other  things,  EPA  had  failed  to 
make  a  finding  regarding  whether  the 
Wallula  PM-10  nonattainment  area  had 
attained  the  PM-10  standards  by  the 
attainment  date  as  provided  in  CAA 
section  188(b)(2).  Under  that  Consent 
Decree,  which  was  lodged  with  the 
court  on  January  12,  2001,  EPA  agreed 
to  sign  a  notice  on  or  before  January  16, 
2001,  for  publication  in  the  Federal 
Register  containing  EPA's  final 
determination  regarding  whether  the 
Wallula  PM-10  nonattainment  area 
attained  the  NAAQS  for  PM-10  by  the 
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I  pplicable  attaiiunent  date.  The 
commenters  requested  a  copy  of  the 
Consent  Decree  so  that  they  could 
comment  on  the  decree.  The  commenter 
also  asserted  that  the  Consent  Decree 
incorrectly  referred  to  Wallula  as  one  of 
the  "Group  2  PM-10  nonattainment 
area,"  when  in  fact  it  was  designated  as 
a  Group  1  PM-10  plaiuiing  area  after 
promulgation  of  the  1987  PM-10 
NAAQS.  The  conunenter  suggested  that 
EPA  would  delay  taking  action 
regarding  whether  the  Wallula  PM-10 
area  had  attained  the  PM-10  standard  if 
Wallula  had  been  properly 
characterized  as  a  Group  1  area  in  the 
Consent  Decree. 

I I  EPA  has  provided  a  copy  of  the 

'  Consent  Decree  as  requested  by  the 
commenter  and  a  copy  is  in  the  docket. 
Pursuant  to  section  309(g)  of  the  CAA, 
the  Consent  Decree  will  be  subject  to 
public  notice  and  comment.  EPA  does 
not  believe,  however,  the  Consent 
Decree  is  relevant  to  the  finding  made 
by  EPA  in  this  action,  because  the 
Consent  Decree  only  specified  a  time  by 
which  EPA  was  required  to  make  a 
finding  under  CAA  section  188(b)(2) 
with  respect  to  the  Wallula  area,  not  the 
substance  of  the  finding.  In  addition, 
although  it  is  true  that  the  Wallula  PM- 

EO  nonattainment  area  was  identified  a^ 
"Group  1  PM-10  planning  area"  after 
romulgation  of  the  1987  PM-10 
standards,  the  reference  in  the  Consent 
Decree  to  "Group  2  PM-10 
nonattaiiunent  areas"  was  not  intended 
to  refer  to  the  planning  areas  for 
purposes  of  the  1987  PM-10  NAAQS 
but  rather  was  a  category  created  for 
purposes  of  the  Consent  Decree  only. 

in.  SIP  Requirements  for  Serious  Areas 

As  stated  above,  EPA  is  finalizing  its 
proposed  action  to  find  that  the  Wallula 
PM-10  nonattainment  area  failed  to 
attain  the  PM-10  NAAQS  by  December 
31, 1997,  the  CAA  attainment  date  for 
the  area.  As  a  result,  the  Wallula  area 
will  be  reclassified  by  operation  of  law 
as  a  serious  PM-10  nonattainment  area 
on  the  effective  date  of  this  final  rule. 

PM-10  nonattainment  areas 
reclassified  as  serious  under  section 
188(b)(2)  of  the  CAA  are  required  to 
submit,  within  18  months  of  the  area's 
reclassification,  SIP  revisions  providing 
for  the  implementation  of  BACM  no 
later  than  four  years  from  the  date  of 
reclassification.  The  SIP  also  must 
contain,  among  other  things,  a 
demonstration  that  the  implementation 
of  BACM  will  provide  for  attainment  of 
the  PM-10  NAAQS  no  later  than 


December  31,  2001  .^  In  addition,  the 
terms  "major  source"  or  "major     . 
stationary  source"  include  any 
stationary  source  or  group  of  stationary 
sources  located  within  a  contiguous  area 
and  under  common  control  that  emit,  or 
have  the  potential  to  emit,  at  least  70 
tons  per  year  of  PM-10.  See  CAA 
sections  188(c)(2)  and  189(b). 

EPA  has  issued  specific  guidance  on 
developing  serious  area  PM-10  SIP 
revisions  in  the  Serious  Area  Guidance. 
See  59  FR  41998  (August  16,  1994).  The 
serious  area  requirements  are  in 
addition  to  the  moderate  PM-10 
nonattainment  requirements  of  RACT/ 
RACM. 

IV.  Administrative  Reqiurements 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735  (October  4. 1993)),  EPA  is 
required  to  determine  whether 
regulatory  actions  are  significant  and 
therefore  should  be  subject  to  Office  of 
Management  and  Budget  (OMB)  review, 
economic  analysis,  and  the 
requirements  of  the  Executive  Order. 
The  Executive  Order  defines  a 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may 
meet  at  least  one  of  the  foiu  criteria 
identified  in  section  3(f),  including, 
under  paragraph  (1),  that  the  rule  may 
"have  an  annual  effect  on  the  economy 
of  $100  million  or  more  or  adversely 
affect,  in  a  material  way,  the  economy, 
a  sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local  or 
tribal  governments  or  communities." 

The  Agency  has  determined  that  the 
finding  of  failure  to  attain  would  result 
in  none  of  the  effects  identified  in 
section  3(f)  of  the  Executive  Order. 
Under  section  188(b)(2)  of  the  CAA, 
findings  of  failure  to  attain  are  based 
upon  air  quality  considerations  and  the 
resulting  reclassifications  must  occur  by 
operation  of  law.  They  do  not,  in  and  of 
themselves,  impose  any  new 
requirements  on  any  sectors  of  the 
economy.  In  addition,  because  the 
statutory  requirements  are  clearly 
defined  with  respect  to  the  differently 
classified  areas,  and  because  those 
requirements  are  automatically  triggered 
by  classifications  that,  in  turn,  are 
triggered  by  air  quality  values,  findings 
of  failure  to  attain  and  reclassification 
ceinnot  be  said  to  impose  a  materially 
adverse  impact  on  State,  loCal  or  tribal 
governments  or  communities. 


*CAA  sections  189(b)(1)(A),  188(e).  and  188(f) 
authorize  EPA  to  grant  an  extension  of  that  deadline 
if  certain  conditions  are  met. 


B.  Executive  Order  13045 

Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks  (62  FR  19885, 
April  23.  1997).  applies  to  any  rule  that: 
(1)  Is  determined  to  be  economically 
significant  as  defined  under  Executive 
Order  12866.  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.  This  action 
is  not  subject  to  Executive  Order  13045 
because  this  is  not  an  economically 
significant  regulatory  action  as  defined 
by  Executive  Order  12866. 

C.  Executive  Order  13175 

On  November  6,  2000,  the  President 
issued  Executive  Order  13175  (65  FR 
67249)  entitled,  "Consultation  and 
Coordination  with  Indian  Tribal 
Governments."  Executive  Order  13175 
took  effect  on  January  6,  2001,  and 
revokes  Executive  Order  13084  (Tribal 
Consultation)  as  of  that  date.  EPA 
developed  this  final  rule,  however, 
during  the  period  when  Executive  Order 
13084  was  in  effect;  thus,  EPA 
addressed  tribal  considerations  under 
Executive  Order  13084.  Under 
Executive  Order  13084.  Consultation 
and  Coordination  with  Indian  Tribal 
Governments,  EPA  may  not  issue  a 
regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciured  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  OMB,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
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matters  that  significantly  or  uniquely 
affect  their  communities. 

Today's  finding  of  failure  to  attain 
does  not  significantly  or  uniquely  affect 
the  communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  finding  of  failure  to  attain. 

D.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

Findings  of  failure  to  attain  and  the 
resulting  reclassification  of 
nonattainment  areas  by  operation  of  law 
under  section  188(b)(2)  of  the  CAA  do 
not  in  and  of  themselves  create  any  new 
requirements.  Instead,  this  rulemaking 
only  makes  a  factual  determination,  and 
does  not  directly  regulate  any  entities. 
Therefore,  pursuant  to  5  U.S.C.  605(b), 
I  certify  that  today's  final  action  does 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  those  terms  for 
RFA  purposes. 

E.  Unfunded  Mandates  Reform  Act 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA), 
signed  into  law  on  March  22, 1995,  EPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  Federal 
mandate  that  may  result  in  estimated 
annual  costs  to  State,  local,  or  tribal 
governments  in  the  aggregate;  or  to  the 
private  sector,  of  $100  million  or  more. 
Under  section  205,  EPA  must  select  the 
most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  EPA  to  establish  a 
plan  for  informing  and  advising  any 
small  governments  that  may  be 
significantly  or  imiquely  impacted  by 
the  rule. 

EPA  believes,  as  discussed  above,  that 
the  finding  of  failure  to  attain  is  a 
factual  determination  based  upon  air 
quality  considerations  and  that  the 
resulting  reclassification  of  the  area 
must  occiu  by  operation  of  law.  Thus, 
the  finding  does  not  constitute  a  Federal 
mandate,  as  defined  in  section  101  of 
the  UMRA,  because  it  does  not  impose 
an  enforceable  duty  on  any  entity. 


F.  Executive  Order  13132 

Exedaitive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999)  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  govenmient."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciirred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regiilation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  finding  of  failure  to  attain  and 
the  resulting  reclassification  of  a 
nonattainment  area  by  operation  of  law 
vtrill  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of  , 
power  and  responsibilities  among  the 
various  levels  of  government,  as 
specified  in  Executive  Order  13132  (64 
FR  43255,  August  10, 1999),  because 
this  action  does  not,  in-and-of-itself, 
impose  any  new  requirements  on  any 
sectors  of  the  economy,  and  does  not 
alter  the  relationship  or  the  distribution 
of  power  and  responsibilities 
established  in  the  Clean  Air  Act.  Thus, 
the  requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  these 
actions. 

G.  National  Technology  Transfer  and 
Advancement  Act 

As  noted  in  the  proposed  rule,  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Pub  L.  No.  104-113,  section 
12(d)  (15  U.S.C.  272  note)  directs  EPA 
to  use  voluntiiry  consensus  standards  in 
its  regulatory  activities  unless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  Voluntary 
consensus  standards  are  technical 


standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  action  does  not  involve  technical 
standards.  Therefore,  EPA  did  not 
consider  the  use  of  any  voluntary 
consensus  standards. 

H.  Submission  to  Congress  and 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
caimot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

/.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  April  10,  2001. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action. 

This  action  may  not  be  challenged 
later  in  proceedings  to  enforce  its 
requirements.  See  CAA  section 
307(b)(2). 

List  of  Subjects  in  40  CFR  Part  81 

Environmental  protection.  Air 
pollution  control,  National  parks, 
Wilderness  areas. 

Dated:  January  16,  2001. 
Charles  E.  Findley, 
Acting  Regional  Administrator.  Region  10. 

Part  81,  chapter  I,  title  40  of  the  Code 
of  Federal  Regiilations  is  amended  as 
follows: 
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ART  81— {AMENDED] 

1.  The  authority  citation  for  Part  81 
:ontinues  to  read  as  follows: 


Authority:  42  U.S.C.  7401  et  seq. 

2.  hi  §  81.348,  the  table  entitled 
"Washington — PM-10"  is  amended  by 
removing  the  entry  for  "Walla  Walla 
County,  Wallula"  and  adding  a  new 

Washington— PM-1 0 


entry  in  its  place  for  "Walla  Walla  and 
Benton  Counties"  to  read  as  follows: 

§81.348    Washington. 


Designated  area 


Designation 


Classification 


Date 


Type 


Date 


Type 


Walla  Walla  and  Benton  Counties 
Wallula: 

The  area  bounded  on  ttie  south  by  a  line  from  UTM  co- 
ordinate 5099975mN,  362500mE,  west  to 
5099975mN,  342500mE,  thence  north  along  a  line  to 
coordinate  5118600mN,  342500mE,  thence  east  to 
5118600mN,  362500mE,  thence  south  to  the  t>egin- 
ning  coordinate  5099975mN,  362500mE. 


11/1 5/90    Nonattainment 


3/12/01     Serious. 


FR  Doc.  01-2171  Filed  2-8-01;  8:45  am) 

MLUNO  CODE  SS60-S0-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

46  CFR  Parts  10, 15,  and  67 

49  CFR  Part  40 

49  CFR  571 

RIN  2105-AC49,  2127-AH07;  2115-AF23; 
2115-AF88 

Procedures  for  Transportation 
Workplace  Drug  and  Alcohol  Testing 
Programs;  Metric  Conversion  of  Tire 
Standards;  Licensing  and  Manning  for 
Officers  of  Towing  Vessels; 
CItizanship  Standards  for  Vessel 
Ownership  and  Rnancing:  Notice 
Concerning  Review 

AGENCIES:  Office  of  the  Secretary, 
Transportation,  National  Highway 
Traffic  Ssifety  Administration,  and 
United  States  Coast  Guard,  DOT. 
ACHON:  Notice  concerning  review. 

SUMMARY:  In  accordance  with  the 
memorandiun  of  January  20,  2001,  from 
the  Assistant  to  the  President  and  Chief 
of  Staff,  entitled  "Regulatory  Review 
Plan,"  published  in  the  Federal  Register 
on  January  24,  2001,  the  Department  has 
postponed  for  60  days  the  effective 
dates  of  a  number  of  final  rules  that 
were  published  before  January  20,  2001 , 
but  have  not  yet  gone  into  effect.  This 
notice  concerns  the  status  of  four 
regulations  for  which  the  effective  dates 
were  not  postponed. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  Ashby,  Deputy  Assistant 
General  Counsel  for  Regulation  and 


Enforcement,  Office  of  General  Counsel, 
Department  of  Transportation,  400  7th 
Street,  SW.,  Washington,  DC,  20590. 
Telephone  202-366-9310. 

SUPPLEMENTARY  INFORMATION:  hi 

accordance  with  the  memorandum  of 
January  20,  2001,  from  the  Assistant  to 
the  President  and  Chief  of  Staff,  entitled 
"Regulatory  Review  Plan,"  published  in 
the  Federal  Register  on  January  24, 
2001,  the  Department  has  postponed  for 
60  days  the  effective  dates  of  a  number 
of  final  rules  that  were  published  before 
January  20,  2001,  but  have  not  yet  gone 
into  effect.  The  four  rules  mentioned  in 
this  notice  were  published  before 
January  20,  2000  and  have  not  yet  gone 
into  effect.  However,  for  the  reasons 
stated  below,  we  are  not  postponing 
their  effective  dates. 

The  Department  published  its  new 
drug  and  alcohol  testing  regulation  (49 
CFR  part  40)  on  December  19,  2000.  A 
portion  of  this  rulemaking  went  into 
effect  on  January  18,  2001,  and  it 
consequently  is  not  subject  to  the 
withdrawal  requirement  of  the  Chief  of 
Staffs  memorandum.  The  remainder  of 
this  rule  goes  into  effect  August  1,  2001. 
The  Department  does  not  believe  that  it 
is  necessary,  in  order  to  comply  with  - 
the  intent  of  the  memorandum,  to 
extend  the  effective  date  of  the  rule  to 
a  date  60  days  after  August  1.  The  time 
between  now  and  August  1  affords 
ample  opportunity  for  the  Department 
to  review  the  rule  before  it  becomes 
effective.  In  addition,  since  the  August 
1  effective  date  was  selected,  in  part,  to 
coincide  with  the  date  on  which  use  of 
a  new  Department  of  Health  and  Hmnan 
Services  drug  test  collection  form 
becomes  mandatory,  postponing  the 
effective  date  could  lead  to  confusion 
and  mistakes  in  the  administration  of 
drug  tests. 


The  National  Highway  Traffic  Safety 
Administration  (NHTSA)  rule  on  metric 
conversion  of  tire  standards  was 
published  May  27, 1998.  The  rule 
converts  English  measurements  in 
NHTSA  rules  concerning  tire  standards 
to  metric  measurements.  Voluntary 
compliance  was  authorized  upon 
publication.  The  final  rule  becomes 
effective  May  27,  2003.  Because  of  the 
very  long  period  of  time  before  this  rule 
becomes  effective,  the  Department  does 
not  believe  that  it  is  necessary,  in  order 
to  comply  with  the  intent  of  the 
memorandum,  to  extend  the  effective 
date  of  the  rule  to  a  date  60  days  after 
May  27,  2003.  The  time  between  now 
and  May  27,  2003,  affords  ample 
opportunity  for  the  Department  to 
review  the  rule  before  it  becomes 
effective. 

The  United  States  Coast  Guard 
(USCG)  Interim  Final  Rule  on  licensing 
and  manning  for  officers  of  towing 
vessels  was  published  on  November  19, 

1999.  The  rule  creates  new  licenses, 
with  levels  of  qualification  and 
enhanced  training  and  operating 
experience  requirements  for  these 
personnel.  On  October  27,  2000,  the 
effective  date  of  the  rule  was  delayed 
until  May  21,  2001,  in  order  to  allow 
time  to  issue  guidance  for  new  licenses 
and  revised  training  criteria.  Because  of 
the  period  of  time  before  this  rule 
becomes  effective,  and  the  fact  that  the 
effective  date  has  already  been 
postponed  beyond  60  days  from  today's 
date,  the  Department  does  not  believe 
that  it  is  necessary,  in  order  to  comply 
with  the  intent  of  the  memorandimi,  to 
extend  the  effective  date  of  the  rule  to 

a  date  60  days  after  May  21,  2001. 

The  USCG  rule  on  citizenship 
standards  for  vessel  ownership  and 
financing  was  issued  on  E)ecember  7, 

2000,  and  becomes  effective  on  October 
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1,  2001.  Here  again,  there  is  a 
substantia]  period  of  time  before  this 
rule  becomes  effective,  and  the 
Department  does  not  believe  that  it  is 
necessary  to  extend  the  effective  date  of 
the  nile  further,  in  order  to  comply  with 
the  intent  of  the  memorandimi.  The 
time  between  now  and  October  1,  2001. 
affords  ample  opportunity  for  the 
Department  to  review  the  rule  before  it 
becomes  effective. 

All  of  these  rules  will  be  subject  to 
review  by  the  Department  on  the  same 
basis  as  the  ndes  the  effective  dates  of 
which  were  postponed  pursuant  to  the 
Chief  of  Staff's  memorandum. 

Issued  this  2nd  day  of  February  at 
Washington.  DC. 

Rosalind  A.  Knapp, 

Acting  General  Counsel. 

(FR  Doc.  01-3399  Filed  2-6-01;  8:45  am] 

■LUNG  COK  4»I(M)1-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  52  and  64 

[CC  Docket  No.  92-105;  FCC  00-256] 

The  Use  Of  N11  Codes  and  Ottter 
Abbreviated  Dialing  Arrangements 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  In  this  document  the  Federal 
Communications  Commission  (FCC  or 
Commission)  granted  petitions  filed  by 
the  U.S.  Department  of  Transportation 
(DOT),  and  by  Information  and  Referral 
providers  seeking  nationwide 
assignment  of  abbreviated  dialing  codes. 
The  assigned  dialing  codes  will  be  used 
for  access  to  traveler  information 
services  and  for  access  to  community 
information  and  referral  services, 
respectively. 

DATE:  Effective  February  9,  2001. 
ADDRESSES:  Federal  Communications 
Commission,  Secretary,  445  12th  Street, 
SW,  Room  TW-B204F,  Washington,  DC 
20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cheryl  Callahan  at  (202)  418-2320,  fax 
(202)  418-2345,  TTY  (202)  418-0484,  or 
ccallaha@fcc.gov.  The  address  is: 
Network  Services  Division,  Common 
Carrier  Bureau,  Federal 
Communications  Commission,  The 
Portals,  445  12th  Street.  SW.,  Suite  6- 
A320.  Washington.  DC  20554. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
simmiary  of  the  Commission's  Third 
Report  and  Order  and  Order  on 
Reconsideration  in  CC  Docket  No.  92- 


105,  FCC  00-256  (Third  Report  and 
Order),  in  the  matter  of  the  use  of  Nl  1 
Codes  and  other  abbreviated  dialing 
arrangements,  adopted  July  21,  2000, 
and  released  July  31,  2000.  The  full  text 
of  the  item  is  available  for  inspection 
and  cop)ring  during  the  weekday  hours 
of  9  a.m.  to  4:30  p.m.  in  the 
Commission's  Reference  Center,  Room 
CY-A257,  445  12th  Street,  SW., 
Washington,  DC  20554,  or  copies  may 
be  piirchased  firom  the  Commission's 
duplicating  contractor,  ITS,  Inc.,  445 
12th  Street,  SW,  Suite  CY-B400, 
Washington,  DC  20554,  phone  (202) 
857-3800.  This  Order  contains  no  new 
or  modified  information  collections 
subject  to  the  Paperwork  Reduction  Act 
of  1995,  Pubhc  Law  104-13. 

Sjmopsts  of  the  Report  and  Order 

1.  Nil  codes  are  abbreviated  dialing 
arrangements  that  allow  telephone  users 
to  coimect  with  a  particular  node  in  the 
network  by  dialing  only  three  digits. 
There  are  only  ei^t  possible  Nil  codes, 
making  Nil  codes  among  the  scarcest  of 
niunbering  resources  imder  our 
jurisdiction.  Of  the  eight  Nil  codes 
available,  the  Commission  has  already 
assigned  two  for  nationwide  use,  and 
has  been  directed  by  Congress  to  assign 
another.  In  addition,  three  other  Nil 
codes  are  widely  used  by  carriers  across 
the  country,  but  have  not  been  assigned 
by  the  Commission  for  such  nationwide 
use.  Thus,  at  this  time,  the  211  and  511 
codes  are  the  only  two  Nil  codes  that 
can  be  assigned  and  deployed 
immediately. 

2.  The  network  must  be  pre- 
programmed to  translate  the  three-digit 
code  into  the  appropriate  seven  or  ten- 
digit  telephone  number  and  route  the 
call  accordingly.  Among  abbreviated 
dialing  arrangements,  "Nil"  codes  are 
three-digit  codes  of  which  the  first  digit 
can  be  any  digit  other  than  1  or  0,  and 
the  last  two  digits  are  both  1. 

3.  Prior  to  the  1996  Act,  incimibent 
local  exchange  carriers  (LECs),  state 
commissions,  Bellcore  and  the 
Commission  performed  the  functions 
relating  to  numbering  administration, 
including  administration  of  abbreviated 
dialing  codes.  Section  251(e)  of  the 
Communications  Act  of  1934,  as 
amended  by  the  Telecommunications 
Act  of  1996  (1996  Act),  gives  the 
Commission  exclusive  jurisdiction  over 
numbering  administration,  and  over 
those  portions  of  the  North  American 
Nimibering  Plan  (NANP)  that  pertain  to 
the  United  States.  This  section  also 
provides  that  the  Commission  may 
delegate  all  or  part  of  its  numbering 
administration  authority  to  state 
commissions  or  other  entities.  In  1992, 
the  Commission  adopted  a  Notice  of 


Proposed  Rulemaking  (Nl  1  NPRM),  7 
FCC  Red  3004,  proposing  that 
incumbent  local  exchange  carriers  be 
required  to  provide  abbreviated  dialing 
arrangements.  Subsequent  to  the  Nil 
NPRM,  various  parties  asked  the 
Commission  to  designate  Nl  1  codes  to 
facilitate  network  access  to 
Telecommunications  Relay  Service 
(TRS)  for  individuals  with  hearing  or 
speech  disabilities,  to  federal 
government  services,  to  state 
government  services,  and  to  non- 
emergency police  services. 

4.  In  1997,  the  Commission  released 
the  Nl  1  First  Report  and  Order  and 
FNPRM,  12  FCC  Red  5572,  in  which  it 
authorized  the  incumbent  LECs,  states, 
and  Bellcore  to  continue  to  perform  Nil 
code  administrative  functions  that  they 
performed  prior  to  the  time  of 
enactment  of  the  1996  Act.  In  the  Nl  2 
First  Report  and  Order  and  FNPRM,  the 
Commission  assigned  311  on  a 
nationwide  basis  for  non-emergency 
police  services,  but  allowed  existing 
non-conipliant  uses  of  311  to  continue 
until  the  local  government  in  that  area 
was  prepared  to  activate  a  non- 
emergency police  311  service.  In 
addition,  at  the  discretion  of  local 
jurisdictions,  the  Commission  allowed 
311  to  be  used  to  access  other 
government  services,  but  declined  to 
assign  a  separate  Nl  1  for  this  purpose. 
The  Commission  also  granted  the 
request  for  an  Nil  code  to  reach 
Telecommunications  Relay  Services 
(TRS),  assigning  711  nationwide  for  this 
use.  Finally,  the  Commission  declined 
to:  (1)  Mandate  that  Nil  numbers  be 
made  available  for  access  to  information 
services;  (2)  mandate  that  an  Nil  code 
be  designated  for  access  to  federal 
government  agencies;  or  (3)  disturb  the 
current  uses  of  911,  411,  611  and  811  for 
access  to  emergency  services,  directory 
assistance,  and  LEC  repair  and  business 
offices,  respectively. 

5.  The  Commission  in  the  Nl  1  First 
Report  and  Order  and  FNRPM  also 
requested  comment  on  a  number  of 
issues.  Specifically,  the  issues  to  be 
addressed  related  to  deployment  of  TRS, 
the  sale  or  transfer  of  Nil  codes,  and 
administration  of  Nil  codes. 
Subsequently,  several  parties  filed 
requests  for  reconsideration  and/ or 
clarification  of  certain  matters  discussed 
in  the  Nl  1  First  Report  and  Order  and 
FNPRM.  Specifically,  the  International 
Association  of  Fire  Chiefs  and 
International  Municipal  Signal 
Association  (lAFC  Petitioners)  opposed 
any  expanded  use  of  Nil  codes  for  non- 
emergency and  commercial  uses. 
BellSouth  sought  reconsideration  and/or 
clarification  regarding  the  status  of  non- 
conforming uses  of  Nil  service  codes. 
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Deluding  311  and  711,  the  "six-month" 
mplementation  requirement  for  311, 
and  requirements  placed  on  CMRS 
providers  with  respect  to  handling  311 
calls.  It  also  sought  clarification 
regarding  incumbent  LECs'  obligations 
to  provide  611  and  811  for  access  to 
.repair  and  business  offices, 
j  I  6.  The  U.S.  DOT  and  the  Information 
and  Referral  Petitioners  requested 
assignment  of  Nil  codes  to  provide 
gateway  access  to  travel  information 
services  and  community  service 
organizations,  respectively.  The  U.S. 
DOT  does  not  request  a  specific  Nil 
dialing  code,  whereas  the  Information 
and  Referral  Petitioners  seek  assignment 
of  211,  specifically,  for  their  proposal. 
Both  petitioners  contend  that  the 
provision  of  services  using  toll-free 
numbers  or  local  numbers  is  not  only 
inefficient,  but  limits  the  widespread 
use  of  travel  information  or  community 
services  information,  and  also  limits  the 
accessibility  to  these  services.  Both 
proposals  enjoy  widespread  support 
from  a  variety  of  organizations,  state  and 
local  governments,  and  other  interested 
parties. 

[   7.  This, TAird  Report  and  Order 
resolves  issues  raised  in  the  petitions  for 
reconsideration  that  relate  to  the 
manner  in  which  Nil  codes  are 
assigned,  and  grants  the  two  petitions 
for  assignment  of  Nil  codes  filed  by  the 
U.S.  DOT  and  the  Information  and 
Referral  Petitioners.  Issues  raised  in  the 
Nl  1  First  Report  and  Order  regarding 
the  implementation  of  711  are  being 
addressed  in  the  Second  Report  and 
Order  15  FCC  Red  15188.  Similarly,  the 
Commission  will  address  matters 
dealing  with  designation  of  91 1  as  the 
national  emergency  nimiber  throughout 
the  United  States  in  a  separate  order. 

8.  In  the  Third  Report  and  Order  the 
Commission  assigns  abbreviated  dialing 
code  511  to  be  used  for  access  to 
traveler  information  services,  and  assign 
the  abbreviated  dialing  code  211  to  be 
used  for  access  to  community 
information  and  referral  services.  The 
Commission  believes  that  these  two 
proposals  meet  the  "pubic  interest" 
standards  for  assignment  of  Nil  codes 
established  in  the  Nil  First  Report  and 
Order,  and  this  need  is  demonstrated  by 
the  wide  support  for  the  two  petitions. 
Both  petitioners  propose  to  provide 
access  to  their  services  without  an 
additional  charge  to  callers,  and  each 
has  demonstrated  that  its  service 
provides  a  substantial  public  benefit. 
The  Commission  denied  petitions  for 
reconsideration  of  the  Nl  1  First  Report 
and  Order  filed  by  the  International 
Association  of  Fire  Chiefs  and 
International  Municipal  Signal 
Association  (LAFC  Petitioners)  and 


BellSouth.  The  Conunission  also 
resolved  issues  raised  in  the  Nl  1 
FNPRM,  and  concluded  that  the  sale  or 
transfer  of  Nil  codes  through  private 
transactions  should  not  be  allowed  at 
this  time.  The  Commission  also 
concluded  that  the  Commission  should 
continue  to  make  assignments  of  Nil 
codes,  rather  than  delegate  this 
authority  to  the  North  American 
Numbering  Plan  Administrator 
(NANPA)  or  any  other  entity. 

9.  Several  commenters  contended  that 
the  Commission  should  initiate  a 
comprehensive  review  of  our  rules  and 
practices  relating  to  abbreviated  dialing 
arrangements,  due  in  part  to  the 
"competing"  petitions,  and  other 
existing  users.  We  decline,  at  this  time, 
to  do  so  because  we  find  such  a 
rulemaking  proceeding  to  be 
unnecessary.  In  this  Third  Report  and 
Order,  we  resolve  issues  that  pertain  to 
the  two  pending  requests  for  assignment 
of  Nil  codes.  With  the  exception  of  one 
outstanding  petition,  we  also  have 
resolved  in  this  Order  Third  Report  and 
Order  most  of  the  outstanding  issues 
relating  to  the  Nil  proceeding.  We  also 
note  that  in  the  three-year  period 
following  the  Nl  1  First  Report  and 
Order,  we  have  received  only  two 
petitions  for  assignment  of  the 
remaining  Nil  codes,  both  of  which  are 
resolved  in  this  Order,  and  both  had 
overwhelming  support.  We  therefore 
decline  to  initiate  a  rulemaking  and 
review  of  Commission  rules  and 
practices  relating  to  abbreviated  dialing 
codes  at  this  time. 

Regulatory  Flexibility  Act 

10.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA),  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
was  incorporated  into  the  Nl  1  First 
Report  and  Order  and  FNPRM.  The 
Commission  sought  written  public 
comment  on  the  proposals  in  the  Nl  1 
First  Report  and  Order,  including 
comment  on  the  IRFA.  The  IRFA 
requested  written  public  comment  on 
two  issues:  (1)  The  technical  feasibility 
of  implementing  711  access  for 
telecommunications  relay  services  and 
(2)  the  proprietary  natiu«  of  Nl  1  codes 
and  the  transfer  of  the  administration  of 
Nil  codes. 

11.  The  first  issue  concerning  the 
technical  feasibility  of  implementing 
711  access  is  being  addressed  in  a 
companion  proceeding  captioned  the 
Second  Report  and  Order.  Therefore, 
the  Commission  did  not  address  that 
issue  in  this  proceeding.  The  second 
issue  concerning  the  sale  or  transfer  of 
Nil  codes  and  the  administration  of 
Nl  1  is  addressed  in  this  proceeding.  We 
conclude  that  the  sale  or  transfer  of  the 


Nil  codes  through  private  transactions 
should  not  be  allowed  at  this  time,  and 
that  the  Commission  should  continue  to 
make  assignments  of  Nil  codes,  rather 
than  delegate  this  authority  to  another 
entity.  Therefore,  we  decline  to  make 
any  revisions  or  modifications  to  our 
rules  at  this  time.  The  RFA  requires  that 
a  Fmal  Regulatory  Flexibility  Analysis 
(FRF A)  be  completed  "[wjhen  an  agency 
promulgates  a  final  rule  *  *  *  ".  5 
U.S.C.  604(a).  Because  we  are  not 
adopting  any  new  rules  and  are  not 
making  any  changes  to  existing  rules,  a 
FRFA  is  not  required. 

Ordering  Clauses 

12.  Accordingly,  it  is  ordered, 
pursuant  to  Sections  1, 4(i),  and 
251(e)(1)  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  151,  154(i), 
and  251(e)(1),  that  this  Third  Report  and 
Order  and  Order  on  Reconsideration  is 
hereby  adopted. 

13.  The  Petition  for  assignment  of  an 
Nil  for  access  to  travel  information 
services  filed  by  the  U.S.  Department  of 
Transportation  is  granted,  and  that  the 
Petition  for  assignment  of  211  for  access 
to  community  information  and  referral 
ser\'ices  filed  by  the  Information  and 
Referral  providers  is  granted. 

14.  The  Petitions  for  Reconsideration 
and/or  Clarification  filed  by  Arch, 
BellSouth,  Interactive  Services 
Association,  and  International 
Association  of  Fire  Chiefs  and 
International  Mimicipal  Signal 
Association  are  denied. 

15.  511  is  assigned  as  a  national 
abbreviated  dialing  code  to  be  used 
exclusively  for  access  to  travel 
information  services  as  of  the  effective 
date  of  this  Third  Report  and  Order. 

16.  That  211  is  assigned  as  a  national 
abbreviated  dialing  code  to  be  used  for 
access  to  commujiity  information  and 
referral  services  as  of  the  effective  date 
of  this  Third  Report  and  Order. 

Federal  Communications  Commission. 

Shirley  Suggs, 

Chief.  Publications  Branch. 

(FR  Doc.  01-3324  Filed  2-8-01;  8:45  am] 

BILUNG  CODE  6n2-«1-P 


FEDERAL  COMihlUNICATIONS 
COIMMISSION 

47  CFR  Part  73 

[DA  01-185,  MM  Docket  No.  97-188,  RM- 
9137] 

Radio  Broadcasting  Services;  Walnut 
Grove,  INS 

AGENCY:  Federal  Communications 
Commission. 
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action:  Final  rule. 


SUMMARY:  This  document  grants  a 
Petition  for  Reconsideration  filed  by 
Colon  Johnston  directed  to  the  Report 
and  Order  in  this  proceeding  to  the 
extent  of  allotting  Channel  244C2  to 
Walnut  Grove,  Mississippi.  The  Report 
and  Order  had  dismissed  this  proposal. 
See  63  FR  26993,  May  15, 1998.  The 
reference  coordinates  for  the  Channel 
244C2  allotment  at  Walnut  Grove, 
Mississippi,  are  32-42-50  and  89-23- 
48.  With  this  action,  the  proceeding  is 
terminated. 

DATES:  Effective  March  13,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Hayne,  Mass  Media  Bureau, 
(202) 418-2177. 

SUPPlfMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's 
Memorandum  Opinion  and  Order  in 
MM  Docket  No.  97-188.  Adopted 
January  24,  2001,  and  released  January 
26,  2001.  The  full  text  of  this  decision 
is  available  for  inspection  and  copying 
during  normal  business  hours  in  tbe 
FCC  Reference  Information  Center  at 
Portals  11,  CY-A257,  445  12th  Street 
SW.,  Washington,  DC.  The  complete 
text  of  this  decision  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service,  Inc.,  (202)  857-3805, 1231  M 
Street  NW.,  Washington,  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

47  CFR  Part  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 

§73.202    [Amenctod] 

Section  73.202(b),  the  Table  of  FM 
Allotments  under  Mississippi,  is 
amended  by  adding  Walnut  Grove, 
244C2. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(FR  Doc.  01-3410  Filed  2-6-01;  8:45  am] 

BNXMG  COOC  6712-01-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-179,  MM  Docket  Nos.  96-7, 96-12, 
RM-6732.  RM-6845,  RM-8741,  Rl*  No. 
BPH-960206IE] 

Radio  Broadcasting  ServicM;  Banlu, 
Radmond,  Sunrlvar,  Corvaliis  and  The 
Dalies,  Oregon 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  denial. 

SUMMARY:  This  dociunent  denies  the 
petition  for  reconsideration  filed  by 
Madgekal  Broadcasting,  Inc.,  licensee  of 
Station  KFLY,  Corvaliis,  Oregon,  as 
repetitive  and,  pursuant  to  Section 
1.429(b)  of  the  rules,  as  based  on  facts 
not  previously  presented.  It  also  affirms 
the  Commission's  Report  and  Order 
granting  the  upgrade  of  Station  KDBX 
(FM),  Banks,  Oregon,  from  Channel 
298C2  to  Channel  298C1,  filed  by 
Common  Groimd  Broadcasting, 
superseded  by  American  Radio  Systems 
License  Corp.,  and  subsequenUy 
superseded  by  CBS,  Inc;  the  substitution 
of  Channel  269C2  for  Channel  298C2  at 
Redmond,  Oregon;  the  allotment  of 
Channel  *268C3  at  The  Dalles  filed  by 
LifeTalk  Broadcasting  Association;  and 
the  allotment  of  Chaimel  224C2  at 
Sunriver,  Oregon,  filed  by  Hiuricane 
Broadcasting,  Inc.  In  addition,  the 
Report  and  Order  denied  a  setUement 
agreement  between  American  Radio 
Systems  License  Corp.  and  Madgekal 
Broadcasting  Inc.  in  which  Madgekal 
Broadcasting  Inc.  would  accept  an 
upgrade  for  Station  KFLY(FM), 
CorvaUis,  Oregon,  from  Channel  268C2 
to  Channel  268C1  for  a  payment  of 
$950,000.  The  staff  also  denied 
Madgekal  Broadcasting  Inc.'s  competing 
proposal  filed  as  a  one-step  upgrade 
application  upgrading  Station  KFLY  to 
Channel  268C  at  Corvaliis. 
FOR  FURTHER  INFORMATION  CONTACT: 
Victoria  M.  McCauley,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's 
Memorandiun  Opinion  and  Order,  MM 
Docket  Nos.  96-7,  96-12,  adopted 
January  24,  2001,  and  released  January 
26,  2001.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center,  445  12th  Street  SW, 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
bom  the  Commission's  copy  contractor. 
International  Transcription  Services, 
Inc.,  (202)  857-3800, 1231  20th  Street 


NW,  Washington,  Provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do 
not  apply  to  this  proceeding. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  01-3411  Filed  2-8-01;  8:45  am] 

BIUINO  COOe  6712-41-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

49  CFR  Part  213 

[Docket  No.  RST-90-1,  Notice  No.  13] 
RiN  2130-AB32 

Tracic  Safety  Standards;  Delay  of 
Effective  Date 

AGENCY:  Federal  Railroad 
Administration  (FRA),  Department  of 
Transportation,  (DOT). 

ACTION:  Final  rule  and  corrections;  delay 
of  effective  date. 

SUMMARY:  In  accordance  with  the 
memorandum  of  January  20,  2001,  from 
the  Assistant  to  tbe  President  and  Chief 
of  Staff,  entiUed  "Regulatory  Review 
Plan,"  published  in  the  Federal  Register 
on  January  24,  2001,  66  FR  7702,  this 
action  temporarily  delays  for  60  days 
the  effective  date  of  the  rule  entitled 
Track  Safety  Standards,  published  in 
the  Federal  Register  on  January  10, 
2001,  66  FR  1894.  That  rule  concerns  an 
amendment  to  the  Track  Safety 
Standards  which  provides  procedures 
for  track  owners  to  use  Gage  Restraint 
Measuring  Systems  (GRMS)  to  assess 
the  ability  of  their  track  to  maintain 
proper  gage. 

Likewise,  this  action  temporarily 
delays  for  60  days  the  effective  date  of 
the  document  entitled  Track  Safety 
Standards;  Correction,  published  in  the 
Federal  Register  on  January  31,  2001,  66 
FR  8372.  This  document  corrects 
inadvertent  errors  contained  in  the 
above  rule. 

DATES:  The  effective  date  of  the  final 
rule  amending  49  CFR  part  213 
published  in  the  Federal  Register  on 
January  10,  2001,  at  66  FR  1894,  is 
delayed  for  60  days,  bom  April  10, 
2001,  until  June  9,  2001.  The  effective 
date  of  the  Corrections  to  the  final  rule 
amending  49  CFR  part  213  published  in 
the  Federal  Register  on  January  31, 
2001,  at  66  FR  8372  is  delayed  for  60 
days,  from  April  10,  2001,  until  Jime  9, 
2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Lummen  Levds,  Office  of  Chief 
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!>)unsel.  Federal  Railroad 
Administration,  1120  Vermont  Avenue, 
NW.,  Mail  Stop  10,  Washington,  DC 
20590  (telephone:  202-^93-6047). 
SUPPLEMENTARY  INFORMATION:  To  the 
extent  that  5  U.S.C.  section  553  applies 
to  this  action,  it  is  exempt  from  notice 
and  comment  because  it  constitutes  a 
rule  of  procedure  under  5  U.S.C.  section 
553(b){A).  Alternatively,  FRA's 
implementation  of  this  action  without 
opportimity  for  public  comment, 
effective  immediately  upon  publication 
today  in  the  Federal  Register,  is  based 
on  the  good  cause  exceptions  in  5  U.S.C. 
section  553(b)(B)  and  553(d)(3).  Seeking 
public  comment  is  impracticable, 
unnecessary  and  contrary  to  the  public 
interest.  The  temporary  60-day  delay  in 
effective  date  is  necessary  to  give 
Department  officials  the  opportunity  for 
further  review  and  consideration  of  new 
regulations,  consistent  with  the 
Assistant  to  the  President's 
memorandiun  of  January  20,  2001. 
Given  the  imminence  of  the  effective 
date,  seeking  prior  public  comment  on 
this  temporary  delay  woidd  have  been 
impractical,  as  well  as  contrary  to  the 
public  interest  in  the  orderly 
promulgation  and  implementation  of 
regulations.  The  imminence  of  the 
effective  date  is  also  good  cause  for 
making  this  action  effective 
immediately  upon  publication. 

Issued  in  Washington,  DC  on  January  31, 
001. 
Ray  Rogers, 

Acting  Deputy  Administrator. 
[PR  Doc.  01-3211  Filed  2-8-01;  8:45  am] 

BILLINQ  COOE  491(Mie-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

48  CFR  Part  390 

[Docket  Nos.  FMCSA-47-2858  and  FMCSA- 
99-5710] 

RINs  2126-AA51  and  2126-A44  [formerly 
RINs  2125-E22  and  2125-AE60] 

Federal  Motor  Carrier  Safety 
Regulations;  Definition  of  Commercial 
Motor  Vehicle  (CMV);  Requlremento  for 
Operators  of  Small  Passenger- 
Carrying  CMVs;  Delay  of  Effective  Date 

agency:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA),  DOT. 
ACTION:  Final  rule;  delay  of  effective 
date. 

SUMMARY:  In  accordance  with  the 
memorandum  of  January  20,  2001,  from 
the  Assistant  to  tbe  President  and  Chief 


of  Staff,  entitled  "Regulatory  Review 
Plan,"  published  in  the  Federal  Register 
on  January  24,  2001  (66  FR  7702),  this 
action  temporarily  delays  for  60  days 
the  effective  date  of  the  final  rule 
entiUed  "Federal  Motor  Carrier  Safety 
Regulations;  Definition  of  Commercial 
Motor  Vehicle  (CMV);  Requirements  for 
Operators  of  Small  Passenger-Carrying 
CMVs,"  published  in  the  Federal 
Register  on  January  11,  2001,  at  66  FR 
2756.  That  rule  adopts  the  statutory 
definition  of  a  commercial  motor 
vehicle  (CMV)  at  49  U.S.C.  31132;  and 
amends  the  Federal  Motor  Carrier  Safety 
Regulations  to  require  that  motor 
carriers  operating  CMVs  designed  or 
used  to  transport  between  9  and  15 
passengers  (including  the  driver)  for 
compensation  file  a  motor  carrier 
identification  report,  mark  their  CMVs 
with  a  USDOT  identification  number, 
and  maintain  an  accident  register. 

DATES:  The  effective  date  of  the  final 
nde  amending  49  CFR  part  390 
published  at  66  FR  2756,  January  11, 
2001,  is  delayed  for  60  days  from 
February  12,  2001,  until  April  13,  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Larry  W.  Minor,  Office  of  Bus  and  Truck 
Standards  and  Operations  (MC-PSV), 
(202)  366-4009;  or  Mr.  Charles  E. 
Medalen,  Office  of  the  Chief  Counsel 
(MC-CC),  (202)  366-1354,  Federal  Motor 
Carrier  Safety  Administration,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590. 

SUPPLEMENTARY  INFORMATION:  To  the 
extent  that  5  U.S.C.  553  applies  to  this 
action,  it  is  exempt  from  notice  and 
comment  because  it  constitutes  a  rule  of 
procedure  under  5  U.S.C.  553(b)(A). 
Alternatively,  the  FMCSA's 
implementation  of  this  action  without 
opportunity  for  public  comment, 
effective  immediately  upon  publication 
today  in  the  Federal  Register,  is  based 
on  the  good  cause  exceptions  in  5  U.S.C. 
553(b)(B)  and  553(d)(3).  Seeking  public 
comment  is  impracticable,  unnecessary 
and  contrary  to  the  public  interest.  Tbe 
temporary  60-day  delay  in  effective  date 
is  necessary  to  give  Department  officials 
the  opportunituy  for  further  review  and 
consideration  of  new  regulations, 
consistent  with  the  Assistant  to  the 
President's  memorandum  of  January  20, 
2001.  Given  the  imminence  of  the 
effective  date,  seeking  prior  public 
comment  on  this  temporary  delay 
would  have  been  impracticable,  as  well 
as  contrary  to  the  public  interest  in  the 
orderly  promulgation  and 
implementation  of  regulations.  The 
imminence  of  the  effective  date  is  also 
good  cause  for  making  this  action 
effective  immediately  upon  publication. 


Dated:  February  2,  2001. 

Julie  Anna  Cirillo, 

Assistant  Administrator  and  Chief  Safety 
Officer. 

[FR  Doc.  01-3210  Filed  2-8-01;  8:45  am] 
BHJJNG  cooe  4»io-ex-p 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Transit  Administration 

49  CFR  Part  611 
RIN  2132-AA63 

Major  Capital  Investment  Projects; 
Partial  Stay 

AGENCY:  Federal  Transit  Administration 

(FTA),  DOT. 

ACTKM:  Final  rule;  partial  stay  of 

effectiveness. 

SUMMARY:  In  accordance  with  the 
memorandum  of  January  20,  2001,  from 
the  Assistant  to  the  President  and  Chief 
of  Staff,  entiUed  "Regulatory  Review 
Plan,"  published  in  the  Federal  Register 
on  January  24,  2001,  this  action 
temporarily  stays  49  CFR  part  611, 
Major  Capital  Investment  Projects, 
which  was  published  in  the  Federal 
Register  on  December  7,  2000,  at  65  FR 
76864,  with  an  effective  date  of 
February  5,  2001.  That  rule  describes 
the  procedures  that  FTA  will  use  in  the 
New  Starts  project  evaluation  and  rating 
process.  This  temponiry  stay  will  allow 
the  Department  an  opportunity  for 
further  consideration  of  this  rule.  ' 
DATES:  Effective  February  5.  2001.  49 
CFR  part  611  is  stayed  until  April  6, 
2001,  except  for  paragraphs  (a)(l)(i>-(ii) 
and  (d)  of  Appendix  A  to  Part  611, 
which  will  become  effective  September 
1,2001. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
program  issues,  John  Day,  Office  of 
Pobcy  Development,  FTA,  (202)  366- 
4060.  For  legal  issues,  Scott  A.  Biehl, 
Assistant  Chief  Counsel,  FTA,  (202) 
366-4063. 

SUPPLEMENTARY  INFORMATION:  To  the 
extent  that  5  U.S.C.  section  553  applies 
to  this  action,  it  is  exempt  from  notice 
and  comment  because  it  constitutes  a 
rule  of  procediue  imder  5  U.S.C.  section 
553(b)(A).  Alternatively,  FTA's 
implementation  of  this  action  without 
opportimity  for  public  comment, 
effective  February  5,  2001,  is  based  on 
the  good  cause  exceptions  in  5  U.S.C. 
section  553(b)(B)  and  553(d)(3).  Seeking 
public  comment  is  impracticable, 
imnecessary  and  contrary  to  the  public 
interest.  The  temporary  60-day  stay  of 
the  rule  is  necessary  to  give  Department 
officials  the  opportunity  for  further 
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review  and  consideration  of  new 
regulations,  consistent  with  the 
Assistant  to  the  President's 
memorandum  of  January  20.  2001. 
Given  the  imminence  of  the  effective 
date,  seeking  prior  public  comment  on 
this  temporary  stay  would  have  been 
impractical,  as  well  as  contrary  to  the 
public  interest  in  the  orderly 
promulgation  and  implementation  of 
regulations.  The  imminence  of  the 
effective  date  is  also  good  cause  for 
making  this  action  effective  February  5, 
2001. 

Issued  on:  January  31,  2001. 
Hiram  |.  Walker, 
Acting  Deputy  Administrator. 
[FR  Doc.  01-3207  Filed  2-6-01;  5:05  pml 
BRJJNOCOOE  4»10-S7-^ 


DEPARTMENT  OF  COMMERCE 

Nationai  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Doclwt  No.  001120324-1030-02;  LD. 
1107000] 

RIN  0648-AO71 

FIst>eries  of  ttie  Norttieastem  United 
States;  Atlantic  Sea  Scaiiop  Fi8t>ery; 
Extension  of  Closed  Areas 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTKXl:  Interim  final  rule. 

SWHIARY:  This  interim  final  rule 
extends  the  closure  of  the  Hudson 
Canyon  South  and  Virginia  Beach  Sea 
Scallop  Closed  Areas  on  an  interim 
basis  for  180  days  or  until  such  time 
that  a  controlled  area  access  program  for 
these  two  areas  can  be  implemented 
through  Framework  14  to  the  Atlantic 
Sea  Scallop  Fishery  Management  Plan 
(FMP),  whichever  is  sooner.  This  action, 
which  is  necessary  to  reduce 
overfishing,  will  help  ensure  that 
fishing  mortality  rates  do  not  exceed  the 
target  thresholds  established  in  the 
FMP. 

DATES:  Effective  March  2. 2001,  through 
August  8,  2001. 

ADDRESSES:  Copies  of  the 
Environmental  Assessment/Regulatory 
Impact  Review/Final  Regulatory 
Flexibility  Analysis  (EA/RIR/FRFA)  and 
any  other  documents  supporting  this 
action  are  available  fi'om  Patricia  A. 
Kurkul,  Regional  Administrator, 
Northeast  Regional  Office,  NMFS.  1 
Blackburn  Ehive,  Gloucester.  MA 


01930-2298.  The  EA/RIR/FRFA  is 
accessible  via  the  Internet  at  http:/ 
www.nero.gov/ro/doc/nr.htm. 

FOR  FURTHER  INFORMATION^  CONTACT: 
Peter  W.  Christopher.  Fishery  Policy 
Analyst.  978-281-9288.  fax  978-281- 
9135,  e-mail 
peter.christopher@noaa.gov. 

Send  comments  on  any  ambiguity  or 
unnecessary  complexity  arising  fiom  the 
language  used  in  this  interim  final  rule 
to  the  Regional  Administrator  at  the 
same  address. 

SUPPt^MENTARY  INFORMATION:  NMFS 
implemented  an  interim  final  rule  on 
April  3, 1998  (63  FR  15324),  that 
established  two  areas  in  the  Mid- 
Atlantic  region  that  were  closed  to  all 
scallop  fishing.  This  interim  final  nile 
was  subsequently  extended  for  180  days 
(63  FR  51862,  September  29, 1998)  and 
on  March  29,  1999.  Amendment  7  to  the 
FMP  (64  FR  14835)  extended  the 
effective  date  of  the  closures  through 
March  1,2001. 

While  there  are  still  concentrations  of 
small  scallops  in  the  Hudson  Canyon 
South  and  Virginia  Beach  Closed  Areas, 
recent  surveys  by  the  NMFS  Northeast 
Fisheries  Science  Center  and  Virginia 
Institute  of  Marine  Science  indicate  that 
a  large  portion  of  the  protected  scallops 
have  grown  and  could  be  of 
considerable  value  to  the  fishing 
industry.  To  address  the  concern  that 
these  scallops  will  be  viilnerable  to  high 
fishing  pressure  upon  the  re-opening  of 
the  closed  areas  on  March  1 ,  2001 ,  the 
New  England  Fishery  Management 
Council  (Council)  is  currently 
developing  Framework  Adjustment  14 
to  the  FMP,  which  includes  an  area 
access  program  for  the  Mid-Atiantic 
closed  areas.  This  program  would 
restrict  scallop  vessels  when  fishing  in 
the  re-opened  Mid-Atiantic  closed  areas 
to  a  scallop  possession  limit  and  a 
limited  amount  of  trips,  among  other 
measures.  Because  the  Coimcil  is 
preparing  a  Supplemental 
Environmental  Impact  Statement  for 
Framework  14  to  assess  the  impacts  of 
the  fishery  on  the  human  environment, 
it  is  highly  unlikely  that  the  framework 
can  be  implemented  by  March  1,  2001, 
the  date  that  the  Mid-Atiantic  closed 
areas  are  scheduled  to  re-open.  An 
extension  of  the  closures  is,  therefore, 
necessary  to  ensure  that  the  areas  do  not 
open  prior  to  protective  measures  being 
in  place.  NMFS  published  a  proposed 
rule  for  this  action  on  December  1 ,  2000 
(65  FR  75232)  and  no  comments  were 
received  in  response  to  the  request  for 
comments.  Fiulher  details  concerning 
the  justification  for  this  interim  final 
rule  were  provided  in  the  preamble  to 


the  proposed  nile  and  are  not  repeated 
here. 

This  interim  final  rule  will  delay  the 
re-opening  of  the  Hudson  Canyon  South 
and  Virginia  Beach  scallop  closed  areas 
for  180  days  or  until  such  time  that  new 
measures  to  prevent  overfishing  in  the 
areas  are  implemented,  whichever  is 
sooner.  This  action  is  authorized  by 
section  305(c)  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act)  and  may  be 
extended  for  an  additional  180-day 
period. 

Classification 

The  need  to  implement  these 
measures  in  a  timely  manner  to  prevent 
overfishing  and  reduce  the  likelihood  of 
long-term  productivity  losses  and  more 
severe  restrictions  in  the  futiuB. 
constitutes  good  cause  under  5  U.S.C. 
553(d)(3)  to  delay  for  15  days,  rather 
than  30  days,  the  effectiveness  of  this 
interim  final  rule. 

This  interim  final  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866. 

NMFS  prepared  an  FRFA  as  part  of  a 
regulatory  impact  review  (RIR)  that 
describes  the  economic  impact  this 
action,  if  adopted,  would  have  on  small 
entities.  A  copy  of  the  FRFA  is  available 
from  NMFS  (see  ADDRESSES).  A 
summary  of  the  FRFA  follows: 

A  description  of  the  reasons  why 
action  by  the  agency  is  being  taken  and 
the  objectives  of  this  interim  final  rule 
are  explained  in  the  preamble  to  the 
proposed  rule  and  are  not  repeated  here. 
This  action  does  not  contain  any 
coUection-of-information,  reporting, 
recordkeeping  or  other  compliance 
requirements.  This  action  is  taken  under 
authority  of  the  Magnuson-Stevens 
Fishery  Act  and  regulations  at  50  CFR 
part  648. 

There  were  no  public  comments 
submitted  in  response  to  the  initial 
regulatory  flexibility  analysis  (IRFA).  No 
changes  were  made  botn  the  proposed 
rule. 

The  FRFA  considers  the  impacts  that 
this  action  will  have  on  small  entities, 
which  includes  all  holders  of  active 
scallop  permits,  since  none  have 
reported  gross  annual  revenues  greater 
than  $3  c^ion.  The  1999  fishing 
season,  March  1, 1999,  to  February  28, 
2000,  was  the  last  full  year  of  scallop 
fishing  activity  available  for  analysis. 
Ehiring  that  season,  there  were  345 
qualified  permits  in  the  limited  access 
fishery.  In  addition,  2,095  permits  were 
issued  to  vessels  in  the  open  access 
General  Category. 

The  alternative  implemented  by  this 
interim  final  rule  is  expected  to 
minimize  negative  economic  impacts  on 


Federal  Register /Vol.  66,  No.  28 /Friday,  February  9,  2001 /Rules  and  Regvdations  9679 


small  entities,  particularly  in  the  long 
term,  while  achieving  the  conservation 
goals  and  overall  objectives  of  the  FMP. 
I  NMFS  considered  3  alternatives  for 
action  with  respect  to  the  Hudson 
Canyon  South  and  Virginia  Beach 
Closed  Areas.  The  alternative  to 
implement  a  controlled  access  program 
fc»:  the  two  closed  areas  was  rejected 
because  NMFS  determined  that  it  is  not 
feasible  to  implement  an  area  access 
program  by  March  1,  2001,  due  to  the 
time  constraints  of  developing  such  an 
action.  Analysis  of  the  action  was, 
therefore,  not  completed.  Two  other 
alternatives  were  analyzed:  Re-opening 
the  areas  on  March  1,  2001,  without 
control  (no  action);  and  extending  the 
closures  through  the  interim  final  rule 
for  a  period  of  180  days  or  until  a 
controlled  access  program  is 
implemented  (proposed  action).  NMFS 
selected  the  proposed  action  for  180 
days  from  March  1,  2001,  or  until 
Framework  14  can  be  implemented 
(currently  estimated  to  be  May  2001), 
whichever  is  sooner,  because  it  would 
prevent  overfishing  and  would  be  more 
likely  to  achieve  the  goals  of  the  FMP 
to  maxinuze.  over  time,  the  joint  social 
and  economic  benefits  from  harvesting 
and  use  of  the  sea  scallop  resoiure.  The 
proposed  action  is  not  expected  to 
reduce  overall  access  to  the  closed  areas 
in  2001  and  will  protect  the  growth 
potential  of  more  young  scallops  for 
2002.  provided  that  Framework  14  is 
implemented  in  a  timely  fashion,  as 
anticipated  by  the  Council  and  NMFS. 
Vessels  will  be  able  to  fish  their  days- 
at-sea  (DAS)  allocation  outside  of  the 
closed  areas.  Any  short-term  negative 
impacts  caused  by  delaying  the  re- 
opening of  the  two  Mid-Atiantic  areas  to 
scallop  fishing  are  expected  to  be  offset 
by  access  to  those  areas  through 
Framework  14  for  the  remainder  of  2001 
and  by  future  recruitment  of  scallops. 
Without  the  proposed  action,  the  most 
likely  outcome  would  be  that 
Framework  14  would  need  to 
implement  measures  that  would  prevent 
further  access  to  these  closed  areas 
during  2001  because  vessels  would  have 
exceeded  the  target  fishing  mortalities 
and  total  allowable  catch  by  the  time 
Framework  14  becomes  effective. 
Therefore,  the  no-action  alternative 
would  likely  reduce  long-term  economic 
benefits.  Under  this  alternative, 
overfishing  may  occur  in  the  areas,  and 
the  ability  to  maximize  scallop  yields 
from  the  areas  and  ensure  that 
recruitment  potential  is  maintained 
could  be  compromised,  thereby 
reducing  long-term  benefits  to  the 
scallop  fishing  industry.  Depending  on 
the  amount  of  fishing  that  has  occurred 


in  the  absence  of  this  interim  action, 
access  during  the  2002  season  might 
also  have  to  be  reduced  substantially  in 
order  to  rebuild  the  stock. 

The  President  has  directed  Federal 
agencies  to  use  plain  language  in  their 
communications  with  the  public, 
including  regulations.  To  comply  with 
this  directive,  we  seek  public  comment 
on  any  ambiguity  or  unnecessary 
complexity  arising  from  the  language 
used  in  this  interim  final  rule.  Such 
comments  should  be  sent  to  Patricia  A. 
Kurkul,  Regional  Administrator  (see 
ADDRESSES). 

List  of  Subiects  in  50  CFR  Part  648 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  February  5,  2001. 

William  T.  Hogarth, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  part  648  is  amended 
as  follows: 

PART  648— nSHERIES  OF  THE 
NORTHEASTERN  UNITED  STATES 

1.  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  Section  648.57  is  added  to  read  as 
follows: 

§648.57    ClosadarMS. 

(a)  Hudson  Canyon  South  Closed 
Area.  No  vessel  may  fish  for,  possess,  or 
retain  sea  scallops  in  or  frx)m  the  area 
known  as  the  Hudson  Canyon  South 
Closed  Area.  No  vessel  may  transit  this 
closed  area  unless  all  scallop  dredge 
gear  on  board  is  properly  stowed  and 
not  available  for  immediate  use  in 
accordance  with  the  provisions  of 
§  648.23(b).  Vessels  fishing  in  this 
closed  area  for  species  other  than 
scallops  must  stow  scallop  dredge  gear 
in  accordance  with  the  provisions  of 
§  648.23(b).  The  Hudson  Canyon  South 
Closed  Area  is  defined  by  straight  lines 
connecting  the  following  points  in  the 
order  stated: 


Point 

Latitude 

Longitude 

H1 
H2 
H3 
H4 

39  30'  N. 
39  30'  N. 
38  30'N. 
38  40'N. 

73  10'  W. 

72  30'  W. 

73  30'  W. 
73  50'  W. 

immediate  use  in  accordance  with  the 
provisions  of  §648. 23(b).  Vessels  fishing 
in  the  closed  area  for  species  other  than 
scallops  must  stow  scallop  dredge  gear 
in  accordance  with  the  provisions  of 
§  648.23(b).  The  Virginia  Beach  Closed 
Area  is  defined  by  straight  lines 
connecting  the  following  points  in  the 
order  stated: 


Point 

Latitude 

LongitKle 

VI 

V2    ' 
V3 
V4 

37  00'N. 
37  00'  N. 
36  25'  N. 
36  25'  N. 

74  55'  W. 
74  35'  W. 
74  45'  W. 
74  55'  W. 

[FR  Doc.  01-3387  Filed  2-8-01; 

BILUNG  CODE  3510-22-S 

8:45  am) 

(b)  Virginia  Beach  Closed  Area.  No 
vessel  may  fish  for,  possess,  or  retain 
sea  scallops  in  or  frxim  the  area  known 
as  the  Virginia  Beach  Closed  Area.  No 
vessel  may  transit  this  closed  area 
unless  all  scallop  dredge  gear  on  board 
is  properly  stowed  and  not  available  for 


DEPARTMENT  OF  COMMERCE 

Nationai  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Dockat  No.  01 01 1201 3-1 301 -Ol;  1.0. 
012901A] 

Rsheries  of  ttie  Exclusive  Economic 
Zone  Off  Alaska;  Pollock  in  Statistical 
Area  610  of  tt>e  GuH  of  Alaska 

agency:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 
ACnON:  Closure. 

SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  pollock  in  Statistical  Area 
610  of  tiie  Gulf  of  Alaska  (GOA).  This 
action  is  necessary  to  prevent  exceeding 
the  A  season  allowance  of  the  pollock 
total  allowable  catch  (TAC)  for 
Statistical  Area  610  of  the  GOA. 
DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.).  February  6.  2001.  until 
1200  hrs.  A.l.t.,  March  15,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Smoker,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Regulations  governing 
fishing  by  U.S.  vessels  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  679. 

The  A  season  allowance  of  the 
pollock  TAC  in  Statistical  Area  610  of 
the  GOA  is  7,707  metric  tons  (mt)  as 
established  by  the  Final  2001  Harvest 


Federal  Register /Vol.  66,  No.  28 /Friday,  February  9,  2001 /Rules  and  Regulations 


Specifications  and  Associated 
Management  Measures  for  the 
Groundfish  Fisheries  Off  Alaska  (66  FR 
7276,  January  22,  2001). 

In  accordance  with  §  679.20(d)(l)(i), 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  A  season  allowance 
of  the  pollock  TAG  in  Statistical  Area 
610  will  soon  be  reached.  Therefore,  the 
Regional  Administrator  is  establishing  a 
directed  fishing  allowance  of  6.707  mt, 
and  is  setting  aside  the  remaining  1,000 
mt  as  bycatch  to  support  other 
anticipated  groundfish  fisheries.  In 
accordance  with  §  679.20(d)(l)(iii),  the 
Regional  Administrator  finds  that  this 
directed  fishing  allowance  will  soon  be 
reached.  Gonsequently,  NMFS  is 
prohibiting  directed  fishing  for  pollock 
in  Statistical  Area  610  of  the  GOA. 

Maximum  retainable  bycatch  amounts 
may  be  foiuid  in  the  regulations  at 
§  679.20(e)  and  (f). 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  The  Assistant 
Administrator  for  Fisheries,  NOAA, 
finds  that  the  need  to  immediately 
implement  this  action  to  prevent 
exceeding  the  amoimt  of  the  2001  A 
season  pollock  TAG  specified  for 
Statistical  Area  610  of  the  GOA 
constitutes  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 
opportimity  for  public  comment 
pursuant  to  the  authority  set  forth  at  5 
U.S.C.  553(b)(3)(B)  and  50  GFR 
679.20(b)(3)(iii)(A),  as  such  procedures 
would  be  unnecessary  and  contrary  to 
the  public  interest.  Similarly  the  need  to 
implement  these  measures  in  a  timely 
feshion  to  prevent  exceeding  the  2001  A 
season  pollock  TAG  specified  for 
Statistical  Area  610  of  the  GOA 
constitutes  good  cause  to  find  that  the 
effective  date  of  this  action  cannot  be 
delayed  for  30  days.  Accordingly,  under 
5  U.S.G.  553(d),  a  delay  in  the  effective 
date  is  hereby  waived. 

This  action  is  required  by  §  679.20 
and  is  exempt  from  review  under 
Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  February  5,  2001 
Bruce  C  Morehead 
Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  01-3369  Filed  2-6-01;  2:52  pm] 

BaXJNG  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  010112013-1013-01;  I.D. 
01 2201 D] 

Fisheries  of  ttie  Exclushre  Economic 
Zone  Off  Alaska;  Atka  Mackerel  In  the 
Eastern  Aleutian  District  and  Bering 
Sea  SutMirea  of  the  Bering  Sea  and 
Aleutian  Islands 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Gommerce. 
action:  Qosuie. 

SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  Atka  mackerel  with  gears 
other  than  jig  in  the  Eastern  Aleutian 
District  and  the  Bering  Sea  subarea  of 
the  Bering  Sea  and  Aleutian  Islands 
management  area  (BSAI).  This  action  is 
necessary  to  prevent  exceeding  the  A 
seasan  allowance  of  the  2001  total 
allowable  catch  (TAG)  of  Atka  mackerel 
in  these  areas. 

DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  February  6,  2001,  until 
1200  hrs,  A.l.t.,  September  1,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Smoker,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
BSAI  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Gouncil  under 
authority  of  the  Magnuson-Stevens 
Fishery  Gonservation  and  Management 
Act.  Regulations  governing  fishing  by 
U.S.  vessels  in  accordance  with  the  FMP 
at  subpart  H  of  50  GFR  part  600  and  50 
GFR  part  679. 

The  A  season  allowance  of  Atlca 
mackerel  TAG  for  non-jig  gear  in  the 
Eastern  Aleutian  District  and  the  Bering 
Sea  subarea  was  specified  as  3,572 
metric  tons  (mt)  (66  FR  7327,  January  22 
2001).  See  §679.20(a)(8)(ii). 

In  accordance  with  §679.20(d)(l)(i), 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  A  season  allowance 
of  TAG  for  non-jig  gear  Atka  mackerel 
in  the  Eastern  Aleutian  District  and  the 


Bering  Sea  subarea  will  be  reached. 
Therefore,  the  Regional  Administrator  is 
establishing  a  directed  fishing 
allowance  of  3,372  mt,  and  is  setting 
aside  the  remaining  200  mt  as  bycatch 
to  support  other  anticipated  groundfish 
fisheries.  In  accordance  with 
§679.20(d)(l)(iii),  the  Regional 
Administrator  finds  that  this  directed 
fishing  allowance  soon  will  be  reached. 
Gonsequently,  NMFS  is  prohibiting 
directed  fishing  for  Atka  mackerel  in  the 
Eastern  Aleutian  District  and  the  Bering 
Sea  subarea  of  the  BSAI. 

Maximum  retainable  bycatch  amounts 
may  be  found  in  the  regulations  at 
§679.2b(e)and(f). 

Qassification 

This  action  responds  to  the  Initial 
TAG  limitations  and  other  restrictions 
on  the  fisheries  established  in  the  2001 
Harvest  Specifications  for  Groundfish 
for  the  BSAI.  Pursuant  to  5  USG 
553(b)(3)(B),  the  Acting  Assistant 
Administrator  for  Fisheries,  NOAA, 
finds  good  cause  exists  to  waive  the 
prior  notice  and  opportunity  for  public 
comment  as  such  procedures  are 
unnecessary  and  contrary  to  public 
interest.  This  action  must  be 
implemented  immediately  to  prevent 
overharvesting  the  A  season  allowance 
of  the  2001  TAG  of  Atka  mackerel  in  the 
Eastern  Aleutian  District  and  the  Bering 
Sea  subarea  of  the  BSAI.  Similarly  good 
cause  exists  to  waive  the  delay  in  the 
effective  date  as  it  would  only  result  in 
overharvest.  NMFS  finds  for  good  cause 
that  the  implementation  of  this  action 
should  not  be  delayed  for  30  days. 
Accordingly,  imder  5  U.S.G.  553(d),  a 
delay  in  the  effective  date  is  hereby 
waived. 

This  action  is  required  by  §  679.20 
and  is  exempt  from  review  imder 
Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  February  5,  2001. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  01-3368  Filed  2-6-01;  2:52  pm] 
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■  "his  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
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rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 
»  CFR  Part  24 

RIN1515-AB38 

Fees  Assessed  for  DefauHed  Payments 

AGENCY:  Gustoms  Service,  Department 

of  the  Treasiuy . 

ACTION:  Proposed  rule;  withdrawal. 

SUMMARY:  This  document  withdraws  the 
proposed  amendment  to  the  Gustoms 
Regulations  which  would  have  allowed 
the  assessment  of  a  $30  defaulted 
payment  fee  for  any  check  or  other 
monetary  instrument  that  was  presented 
for  duties,  taxes  or  other  charges,  and 
returned  impaid  by  a  financial 
institution,  in  connection  with  any 
commercial  importation  or  other 
transaction  secured  by  a  Gustoms  bond. 
Customs  has  concluded  that  the  fee 
should  not  be  assessed  in  cases  where 
the  transaction  is  already  backed  by  a 
Customs  bond  and  liquidated  damages 
may  properly  be  assessed  under  the 
bond  for  a  defaulted  payment.  Gustoms 
authority  to  assess  the  $30  fee  thus 
remains  limited  to  defaulted  payments 
on  noncommercial  importations  and 
other  transactions  that  are  not  supported 
by  a  bond. 

DATE:  This  withdrawal  is  effective  on 
February  9,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Baker,  Office  of  Finance,  (202- 
927-0205). 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  §  24.1(e)  of  the  Gustoms 
Regulations  (19  GFR  24.1(e)),  Gustoms 
may  charge  a  $30  fee  for  each  check  that 
is  returned  by  a  financial  institution 
impaid,  if  that  check  was  presented  to 
Gustoms  either  for  pajmient  of  duties, 
taxes  or  other  charges  incurred  on 
noncommercial  importations  for  which 
a  formal  entry  was  not  required  or  for 
payment  in  connection  with  any  other 


transaction  not  backed  by  a  Customs 
bond. 

By  a  docimient  published  in  the 
Federal  Register  (59  FR  13664)  on 
March  23, 1994,  Customs  proposed  to 
amend  §  24.1(e)  to  also  provide  for  a  $30 
defaulted  payment  fee  in  those  cases 
where  the  transaction  was  secured  by  a 
bond,  in  order  to  recoup  the 
administrative  costs  incurred  for 
processing  returned  checks  and  other 
defaulted  payments  in  these  situations 
as  well. 

Withdrawal  of  Proposal 

Three  comments  were  received  from 
the  public  in  response  to  the  proposed 
rule.  All  opposed  the  amendment  of 
§  24.1(e)  to  provide  for  a  $30  fee  in  cases 
of  defaulted  payments  of  duties,  taxes  or 
other  charges  to  Customs  incurred  in 
connection  with  commercial 
importations  or  other  transactions  that 
were  supported  by  a  bond.  After  careful 
consideration  of  these  comments,  and 
further  review  of  the  matter.  Customs 
has  determined  not  to  proceed  with  the 
notice  of  proposed  rulemaking  to  this 
effect  that  was  published  in  the  Federal 
Register  (59  FR  13664)  on  March  23, 
1994.  Gustoms  has  concluded  at  this 
time  that  an  additional  fee  should  not  be 
assessed  in  cases  where  a  commercial 
importation  or  other  Customs 
transaction  is  secured  by  a  bond  imder 
which  liquidated  damages  may  properly 
be  assessed  for  a  defaulted  payment  of 
duties,  taxes  or  other  applicable  charges. 
Gustoms  authority  to  assess  the  $30  fee 
thus  remains  limited  to  defaulted 
payments  on  noncommercial 
importations  and  other  transactions  that 
are  not  supported  by  a  bond. 

Raymond  W.  Kelly, 

Commissioner  of  Customs. 

Approved:  November  9,  2000. 
Jolin  P.  Simpson, 

Deputy  Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  01-3359  Filed  2-8-01;  8:45  am] 

BILLING  CODE  4520-02-^ 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  43  and  32 

[CO  Docket  No.  98-137;  CO  Docket  No.  99- 
117;  AAD  File  No.  98-26;  FCC  00-396) 

1998  Biennial  Regulatory  Review — 
Review  of  Depreciation  Requirements 
for  Incumbent  Local  Exchange 
Carriers,  Amerltech  Corporation 
Telephone  Operating  Companies' 
Continuing  Property  Records  Audit,  et 
al.,  GTE  Telephone  Operating 
Companies  Release  of  Information 
Obtained  During  Joint  Audit 

AGENCY:  Federal  Gommimlcatlons 

Commission. 

ACTION:  Proposed  rule. 

summary:  In  this  document,  the 
Commission  declines  to  adopt  the 
alternative  proposal  set  forth  in  a 
Further  Notice  of  Proposed  Rulemaking 
issued  on  April  3,  2000  concerning 
conditions  for  price  cap  incimibent  local 
exchange  carriers  (ILECs)  to  obtain  relief 
from  the  Commission's  depreciation 
requirements.  In  addition,  the 
Commission  declines  to  pursue  further 
investigation  into  the  continuing 
property  record  (CPR)  audits  of  certain 
ILECs  that  are  currently  before  the 
Commission. 

ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  SW,  TW- 
A325,  Washington,  DC.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
JoAnn  Lucanik  at  (202)  418-0873. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Second 
Report  and  Order  in  CG  Docket  99-137 
and  Order  in  GC  Docket  No.  99-117  and 
AAD  File  No.  98-26.  The  hill  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  CY-A257),  445  12th 
Street,  SW,  Washington,  DC  20554.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service. 
Inc.,  1231  20th  Street.  Washington,  DC 
20036,  telephone  (202)  857-3800. 

Summary  of  the  Order 

The  alternative  proposal  set  forth  in 
the  April  2000  FNPRM.  65  FR  19725 
(April  12,  2000),  as  an  option  for  price 
cap  ILECs  to  obtain  freedom  from  the 
Commission's  depreciation 
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requirements,  generated  a  great  deal  of 
controversy  among  the  parties.  In 
particular,  significant  concerns  were 
raised  by  state  regulatory  commissions, 
consumer  groups,  and  industry 
participants  about  the  effect  that  the 
proposed  above-the-line  accounting 
treatment  would  have  on  local  and 
interstate  rates,  unbundled  network 
element  (UNE)  and  intercoimection 
rates,  and  universal  service  support. 
Many  parties  commenting  on  thds  issue 
generally  disagreed  with  an  accoimting 
treatment  that  would  permit  above-the- 
line  amortization  of  the  regulatory-to- 
financial  book  differential  over  a  five- 
year  period.  They  also  argued  that  the 
proposed  non-recovery  commitment 
included  as  part  of  the  proposed 
alternative  did  not  provide  adequate 
assurance  that  a  significant  amount  of 
costs  would  be  excluded  from  recovery 
in  customers'  rates  and  did  not  protect 
against  carriers'  potential 
understatement  of  earnings  and  rates  of 
return.  In  addition,  many  parties  raised 
issues  about  the  potential  impact  of  the 
proposed  above-the-line  accounting 
treatment  on  state  cost  issues  and 
argued  that  the  non-recovery 
commitment  proposed  by  the  ILECs  was 
not  sufficient  to  assure  that  the 
amortized  costs,  particularly  the 
intrastate  portion,  would  be  excluded 
bom  cost  recovery. 

Our  review  of  the  record  finds  that  the 
parties  have  raised  sufficient  concerns 
that  warrant  our  taking  a  cautious 
approach  in  this  matter.  We  are 
concerned  about  assertions  that  the 
proposed  accounting  alternative  set 
forth  in  the  April  2000  FNPRM.  along 
with  the  ILECs'  non-recovery 
conunitment,  lacks  the  inherent 
protections  that  are  provided  for  in  the 
waiver  process  we  approved  in  the 
December  1999  Order  (which  was  not 
published  in  Federal  Register).  In  light 
of  the  concerns  expressed  by  various 
parties,  particularly  our  state  colleagues, 
we  decline  to  adopt  the  proposed 
alternative  set  forfii  in  the  April  2000 
FNPRM  and  instead  maintain  the  status 
quo. 

In  making  a  decision  here  we  weigh 
the  concerns  expressed  by  the  states 
heavily  in  the  balance.  We  are  reluctant 
to  take  action  that  could  unfairly  burden 
state  proceedings,  particularly  when  oiu' 
December  1999  Order  provides  a  waiver 
process  whereby  carriers  may  seek 
additional  relief  from  our  depreciation 
prescription  rules  in  the  future  without 
raising  such  concerns.  In  1997,  the 
Common  Carrier  Bureau's  auditors 
began  an  audit  of  the  CPRs  of  the  largest 
ILECs,  the  RBOCs,  to  determine  if  their 
records  were  being  maintained  in 
compliance  with  the  Commission's 


rules  and  to  verify  that  property 
recorded  in  their  accounts  represented 
equipment  used  and  useful  for  the 
provision  of  telecommunications 
services. 

We  note  that  the  audits  of  the  carriers' 
CPRs  were  initiated  more  than  three 
years  ago.  The  telecommunications 
landscape  has  changed  significantly 
since  that  time.  Among  other  things,  in 
a  recent  decision  issued  on  May  31, 
2000,  we  adopted  reforms  intended  to 
accelerate  competition  in  the  local  and 
long  distance  telecommunications 
markets  and  set  the  appropriate  level  of 
interstate  access  charges  for  the  next 
five  years  ["May  2000  Access  Reform 
Order'')  (which  was  not  published  in 
the  Federal  Register).  Specifically,  we 
provided  for  an  immediate  reduction  in 
access  charges  paid  by  long  distance 
companies  and  removed  implicit 
subsidies  foimd  in  interstate  access 
charges  by  converting  them  into 
explicit,  portable,  universal  service 
support.  In  earlier  actions  to  implement 
the  1996  Act,  we  took  steps  to  move  the 
price  of  long  distance  companies'  access 
to  local  telephone  networkis  towards 
levels  that  reflect  costs.  These  actions 
have  brought  about  significant 
reductions  in  access  charges  and  major 
changes  in  the  interstate  rate  structure 
that  resolve  historically  complex  issues 
(some  dating  back  nearly  two  decades), 
in  a  manner  that  benefits  consimaers. 

In  light  of  these  recent  reform 
measures,  which  in  large  part  are  only 
beginning  to  get  underway,  and  the  fact 
that  the  Q'R  audits  were  conducted 
prior  to  our  implementation  of  these 
various  reforms,  we  now  decide  not  to 
pursue  further  investigation  into  the 
CPR  audits  and  close  the  proceeding 
with  regard  to  whether  the  CPRs 
reflected  assets  that  were  not  purchased 
or  used  by  the  RBOCs  in  accordance 
with  oiu-  rules.  Further,  we  note  that 
although  we  have  made  no  decision 
concerning  the  findings  stated  in  the 
CPR  audits,  we  recognize  that  further 
investigation  into  the  CPR  audit  matter 
will  require  a  great  deal  of  time  and 
effort,  and  could  prove  to  be  a  lengthy 
and  costly  proceeding  for  all 
participants.  We  wish  to  make  clear, 
however,  that  our  decision  in  this  order 
does  not  preclude  the  states  frt>m 
investigating  relevant  state  issues  raised 
by  the  CPR  audits. 

Finally,  while  we  decline  here  to 
further  pursue  investigation  into  the 
CPR  audits  with  regard  to  whether  the 
CPRs  reflected  assets  that  were  not 
purchased  or  used  by  the  RBOCs  in 
accordance  with  our  rules,  we  remain 
concerned  about  the  poor  record 
keeping  that  these  audits  revealed.  The 
Commission's  auditors  found,  and  the 


RBOCs  did  not  seriously  challenge,  that 
the  CPRs  were  not  well  maintained. 
Thus,  we  find  that  the  RBOCs'  CPRs 
were  not  maintained  in  accordance  with 
our  rules.  Accordingly,  we  direct  the 
Common  Carrier  Biueau  to  work  with 
the  RBOCs  to  evaluate  and  improve  the 
accuracy  of  their  property  records  and 
accoimts  to  ensure  compliance  with  our 
requirements  going  forward. 

Conclusion 

The  alternative  proposal  set  forth  in 
the  April  2000  FNPRM  has  generated 
substantial  controversy  over  whether  it 
provides  the  same  protections  as 
provided  in  the  December  1999  Order 
given  the  expressed  concerns  of  our 
state  colleagues,  we  decline  to  adopt  it. 
Carriers  remain  free  to  seek  relief  imder 
the  waiver  approach  adopted  in  the 
December  1999  Order  to  obtain  freedom 
from  the  Commission's  depreciation 
requirements.  Moreover,  we  have 
determined  not  to  pursue  further 
investigation  into  whether  the  RBOCs' 
CPRs  reflected  assets  that  were  not 
purchased  or  used  by  the  RBOCs  in 
accordance  with  our  rules  and  hereby 
close  the  CPR  audit  proceedings  in  this 
respect. 

Federal  Conununications  Commission. 

Nfagaiie  Roman  Salas, 

Secretary. 

[FR  Doc.  01-3117  Filed  2-»-01;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-193;  MM  Doclwt  No.  00-155;  RM- 
9024] 

Radio  Broadcasting  Sarvicas;  Laa 
Vegas  and  Rowa,  NM 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  denial. 

SUMMARY:  The  Commission  denies  the 
request  of  Meadows  Media,  LLC, 
permittee  of  Station  KTRL,  Las  Vegas, 
New  Mexico,  to  substitute  Channel 
275C3  for  Channel  275C2  at  Las  Vegas, 
the  reallotment  of  Channel  275C3  to 
Rowe,  as  its  first  local  aural  service,  and 
the  modification  of  Station  KTRL's 
construction  permit  accordingly.  The 
Commission  found  that  petitioner  did 
not  show  that  Rowe  has  sufficient 
community  indicia  to  find  that  it  is  a 
community  for  allotment  purposes.  In 
addition,  even  if  it  were  found  to  be  a 
community  for  allotment  purposes,  the 
Commission  found  that  the  reallotment 
would  not  result  in  a  preferential 
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arrangement  of  allotments  because  it 
would  result  in  a  substantially  larger 
nvunber  of  people  remaining 
underserved  with  only  one  fulltime 
reception  service  than  would  receive  a 
first  local  aiu^  service  but  already 
receive  at  least  two  fulltime  aural 
services.  See  65  FR  54192,  September 
15,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  00-155, 
adopted  January  17,^001,  and  released 
January  26,  2001.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  445  12th  Street,  SW, 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
International  Transcription  Services, 
Inc.,  (202)  857-3800,  1231  20th  Street, 
NW.,  Washington,  DC  20036. 

Federal  Communications  Conunission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division ,  Mass  Media  Bureau . 

[FR  Doc.  01-3412  Filed  2-8-01;  8:45  am) 

MLUNG  COOE  •712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-186;  MM  Doclwt  No.  01-18;  RM- 
10026] 

Radio  Broadcasting  Servicas;  AnitM, 
CO 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  by  Alan  Olson,  requesting  the 
allotment  of  Channel  297A  to  Arriba, 
Colorado,  as  that  conununity's  first  local 
aural  transmission  service.  1*1118 

Eroposal  requires  a  site  restriction  2.4 
ilometers  (1.5  miles)  southeast  of 
Arriba,  utilizing  coordinates  39-16-05 
NL  and  103-15-38  WL. 
DATES:  Comments  must  be  filed  on  or 
before  March  19,  2001,  and  reply 
comments  on  or  before  April  3,  2001. 
ADDRESSES:  Secretary,  Federal 
Commimications  Commission, 
Washington,  E)C  20554.  In  addition  to 
filing  comments  with  the  FCC. 
interested  parties  should  serve  the 
petitioner,  as  follows:  Alan  Olson,  934 


E.  Vermijo  Ave.,  Colorado  Springs,  CO 
80903. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  RuleMaking,  MM  Docket  No. 
01-18,  adopted  January  17,  2001,  and 
released  January  26,  2001.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Information  Center  (Room 
CY-A257),  445  Twelfth  Street,  SW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
bom  the  Commission's  copy  contractor. 
International  Transcription  Service, 
Lie,  1231  20th  Street,  NW., 
Washington,  DC  20036,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 
§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Colorado,  is  amended 
by  adding  Arriba,  Channel  297A. 

Federal  Conununications  Conunission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  01-3413  Filed  2-8-01;  8:45  am) 

BHXING  COOC  Bn2-01-U 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Servica 

50  CFR  Part  17 
RIN  1018-AH61 

Endangered  and  Threatened  Wildlife 
and  Plants;  Reopening  of  Comment 
Period  and  Notice  of  Availability  of  the 
Draft  Economic  Analysis  for  Proposed 
Critical  Habitat  for  the  Bay 
Checicerspot  Butterfly 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Proposed  rule;  reopening  of 

comment  period  and  notice  of 

availability  of  draft  economic  analysis. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service,  announce  the 
availability  of  the  draft  economic 
analysis  for  the  proposed  designation  of 
critical  habitat  for  the  bay  checkerspot 
butterfly  (Euphydryas  editha  bayensis). 
We  are  also  providing  notice  of  the 
reopening  of  the  comment  period  for  the 
proposal  to  designate  critical  habitat  for 
the  bay  checkerspot  butterfly  to  allow 
all  interested  parties  to  comment 
simultaneously  on  the  proposed  rule 
and  the  associated  draft  economic 
analysis.  Comments  previously 
submitted  need  not  be  resubmitted  as 
they  will  be  incorporated  into  the  public 
record  as  part  of  this  reopened  comment 
period  and  will  be  fully  considered  in 
the  final  rule. 

DATES:  We  will  accept  public  comments 
until  March  12,  2001.  In  addition,  we 
are  planning  on  holding  one  public 
information  meeting  during  this  time. 
Refer  to  the  Public  Information  Meeting 
section  for  the  date,  time,  and  location 
of  this  meeting. 

ADDRESSES:  Written  comments  and 
information  should  be  submitted  to 
Field  Supervisor,  Sacramento  Fish  and 
Wildlife  Office,  U.S.  Fish  and  Wildlife 
Service,  2800  Cottage  Way.  Suite  W- 
2605,  Sacramento,  California  95825.  For 
electronic  mail  address  and  further 
instructions  on  commenting,  refer  to 
Public  Comments  Solicited  section  of 
this  notice. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  David 
Wright,  Stephanie  Brady  or  Patricia 
Foulk,  at  the  above  address  (telephone 
916/414-6600;  facsimile  916/414-6710). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  bay  checkerspot  butterfly 
[Euphydryas  editha  bayensis)  is  a 
medium-sized  butterfly  with  a  wing 
span  of  about  5  centimeters  (2  inches). 
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The  forewings  have  black  bands  along 
all  the  veins  on  the  upper  wing  surface, 
contrasting  sharply  with  bright  red, 
yellow  and  white  spots.  The  species 
occurs  in  San  Francisco  Bay  area 
counties,  notably  the  counties  of  San 
Mateo  and  Santa  Clara.  For  a  detailed 
description  of  this  species,  see  the 
Recovery  Plan  for  Serpentine  Soil 
Species  of  the  San  Francisco  Bay  Area 
(FWS  1998)  and  references  within  that 
plan. 

Pursuant  to  the  Endangered  Species 
Act  of  1973,  as  amended  (Act),  die  bay 
checkerspot  butterfly  was  listed  as  a 
threatened  species  on  September  18, 
1987  (52  FR  35366).  Residential  and 
commercial  development,  invasive  non- 
native  plants,  and  air  pollution  threaten 
the  bay  checkerspot  butterfly. 

On  June  30,  1999,  the  Center  for 
Biological  Diversity,  filed  a  complaint 
against  us  challenging  our  critical 
habitat  findings  for  seven  species, 
including  the  bay  checkerspot.  On 
August  30,  2000,  the  United  States 
District  Court  for  the  Northern  District 
of  California  {Southwest  Center  for 
Biological  Diversity  v.  Bruce  Babbit,  et 
al..  CrV  99-3202)  ruled  on  several  of  the 
species  involved,  including  the  bay 
checkerspot.  The  court  ordered  us  to 
propose  critical  habitat  within  60  days 
of  the  ruling  and  to  finalize  the 
designation  within  120  days  of  the 
proposed  designation.  A  subsequent 
settlement  agreement  with  the  Center 
for  Biological  Diversity  extended  the 
date' for  the  find  rule  to  April  20,  2001. 

On  October  16,  2000,  we  published  in 
the  Federal  Register  (65  FR  61218)  a 
proposed  rule  to  designate  critical 
habitat  for  the  bay  checkerspot  butterfly. 
The  original  comment  period  closed  on 
December  15,  2000. 

We  have  proposed  to  designate  15 
critical  habitat  areas  totaling 
approximately  10,600  hectares  (ha) 
(26,180  acres(ac))  in  Santa  Clara  and 
San  Mateo  coimties  of  California.  The 
areas  range  in  size  from  179  ha  (443  ac) 
to  approximately  2,855  ha  (7,055  ac). 


Critical  habitat  receives  protection 
from  destruction  or  adverse 
modification  through  required 
consultation  under  section  7  of  the  Act 
(16  U.S.C.  1531  et  seq.)  with  regard  to 
actions  carried  out,  funded,  or 
authorized  by  a  Federal  agency.  Section 
4(b)(2)  of  the  Act  requires  that  the 
Secretary  shall  designate  or  revise 
critical  habitat  based  upon  the  best 
scientific  and  commercial  data 
available,  and  may  exclude  areas  bora 
designation  after  taking  into 
consideration  the  economic  impact  of 
specifying  any  particular  area  as  critical 
habitat.  Based  upon  the  previously 
published  proposal  to  designate  critical 
habitat  for  the  bay  checkerspot  butterfly, 
and  comments  received  during  the 
previous  comment  periods,  we  have 
prepared  a  draft  economic  analysis  of 
the  proposed  critical  habitat 
designation.  The  draft  economic 
analysis  is  available  at  the  hitemet  and 
mailing  addresses  in  the  Public 
Comments  Solicited  section  below. 

Public  Comments  Solicited 

We  will  accept  written  comments  and 
information  during  this  re-opened 
comment  period.  If  you  wish  to 
comment,  you  may  submit  your 
comments  and  materials  concerning  this 
proposal  by  any  of  several  methods: 

(1)  You  may  submit  written  comments 
and  information  to  the  Field  Supervisor, 
Sacramento  Fish  and  Wildlife  Office, 
U.S.  Fish  and  Wildlife  Service,  2800 
Cottage  Way,  Suite  W-2605, 
Sacramento,  California  95825. 

(2)  You  may  send  conunents  by 
electronic  mail  (e-mail)  to: 
fwlbaycheckerspot@fws.gov.  If  you 
submit  comments  by  e-mail,  please 
submit  them  as  an  ASCII  file  and  avoid 
the  use  of  special  characters  and  any 
form  of  encryption.  Please  also  include 
"Attn:  RIN  1018-AH61'"  and  your  name 
and  return  address  in  your  e-mail 
message.  If  you  do  not  receive  a 
confirmation  from  the  system  that  we 
have  received  your  e-mail  message. 


contact  us  directly  by  calling  our 
Sacramento  Fish  and  Wildlife  Office  at 
telephone  nuimber  919/414-6600. 

(3)  You  may  hand-deliver  comments 
to  our  Sacramento  Fish  and  Wildlife 
Office  at  the  address  given  above  or  at 
the  public  information  meeting  (see 
Public  Information  Meeting  section 
below). 

Comments  and  materials  received,  as 
well  as  supporting  documentation  used 
in  preparation  of  the  proposal  to 
designate  critical  habitat,  will  be 
available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  address  imder  (1)  above. 
Copies  of  the  draft  economic  analysis 
are  available  on  the  Internet  at 
"www.rl.fws.gov"  or  by  writing  to  the 
Field  Supervisor  at  the  address  under 
(1)  above. 

Public  Information  Meeting 

We  have  scheduled  one  public 
information  meeting.  This  meeting  will 
be  held  on  February  22,  2001,  from  1:00 
to  4:00  p.m.,  at  the  Hyatt  Sainte  Claire, 
302  South  Market  Street,  San  Jose, 
California.  You  may  hand-deliver 
written  comments  at  this  meeting. 

Authorfs) 

The  primary  authors  of  this  notice  are 
Stephanie  Brady  (see  ADDRESSES 
section),  and  Christine  Mullen,  U.S. 
Fish  and  Wildlife  Service,  Regional 
Office,  911  N.E.  11th  Avenue,  Portland. 
Oregon  97232. 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531  et  seq.). 

Dated:  February  5,  2001. 

Elizabeth  H.  Stevens, 

Acting  Manager,  California /Nevada 
Operations  Office,  Region  l.U.S.  Fish  and     ' 
Wildlife  Service. 

[FR  Doc.  01-3345  Filed  2-8-01;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Alaslca  Federal  Subsistence  Regional 
Advisory  Council  Meeting 

agency:  Forest  Service,  USDA;  Fish  and 
Wildlife  Service,  Interior. 
ACTION:  Notice  of  meeting. 

SUMIMARY:  Alaska  Federal  Subsistence 
Regional  Advisory  Councils  will  be 
meeting  as  a  group  to  review  fisheries 
resource  monitoring  plans.  You  are 
invited  to  attend  and  observe  meeting 
proceedings.  In  addition,  you  may 
provide  oral  testimony  on  these 
proposed  projects.  The  Regional  Coimcil 
agendas  include:  Introduction  of 
Regional  Coimcil  members  and  guests; 
Summary  of  FY  2000  fisheries  resource 
monitoring  projects;  Review  of  draft  FY 
2001  fisheries  resource  monitoring 
projects. 

DATES:  Federal  Subsistence  Regional 
Advisory  Councils  will  meet  at  the 
Anchorage  Marriott  Downtown,  820 
West  7th  Avenue,  Anchorage,  Alaska, 
starting  at  8:30  a.m.  on  February  6, 
2001,  and  at  9  a.m.  on  February  7,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chair,  Federal  Subsistence  Boeu'd,  c/o 
Thomas  H.  Boyd,  Office  of  Subsistence 
Management,  U.S.  Fish  and  Wildlife 
Service,  3601  C  Street,  Suite  1030, 
Anchorage,  Alaska  99503;  telephone 
(907)  786-3888.  For  questions  related  to 
subsistence  management  issues  on 
National  Forest  Service  lands,  you  may 
direct  your  inquiries  to  Ken  Thompson, 
Regional  Subsistence  Program  Manager, 
USDA,  Forest  Service,  Alaska  Region, 
3601  C  Street,  Suite  1030,  Anchorage, 
Alaska  99503;  telephone  (907)  786- 
3592. 

SUPPLEMENTARY  INFORMATION:  The 
Regional  Coiincils  were  established  in 


accordance  with  Section  805  of  the 
Alaska  National  Interest  Lands 
Conservation  Act,  Public  Law  96-487, 
and  Subsistence  Management 
Regulations  for  Public  Lands  in  Alaska, 
36  CFR  Part  242  and  50  CFR  Part  100, 
Subparts,  A,  3,  and  C  (64  FR  1276).  The 
Regional  Councils  advise  the  Federal 
Government  on  all  matters  related  to  the 
subsistence  taking  of  fish  and  wildlife 
on  public  lands  in  Alaska  and  operate 
in  accordance  with  provisions  of  the 
Federal  Advisory  Committee  Act. 

The  Regional  Council  meeting  is  open 
to  the  public.  You  are  invited  to  attend 
this  meeting  observe  the  proceedings, 
and  provide  comments  to  the  Regional 
Councils.  The  Regional  Coimcils  will  be 
briefed  on  the  drdt  FY2001  fisheries 
resource  monitoring  projects  and  will 
develop  their  recommendations  to  the 
Federal  Subsistence  Board.  You  can  find 
additional  information  regarding  the 
draft  FY2001  fisheries  resource 
monitoring  projects  on  our  website  at 
http://www.r7.fws.gov/asm/home.htnil. 
You  may  provide  testimony  bom 
approximately  9:45-11  a.m.  each  day. 
For  further  information,  in  addition  to 
the  contacts  listed  above,  you  may  also 
contact  Luise  Woelfiein  by  email  at 
luise_woelflein@fws.gov.  For  special 
accommodations  and  teleconferencing 
information,  contact  the  Office  of 
Subsistence  Management  at  least  72 
hours  before  the  meeting.  TTY  users 
may  call  through  the  Federal  Relay 
Service  at  1-800-877-8339. 

Dated:  January  11,  2001. 
Kenneth  E.  Thompson,  ^^ 

Regional  Subsistence  Program  Manager. 
USDA — Forest  Service. 

Thomas  H.  Boyd, 

Acting  Chair,  Federal  Subsistence  Board. 
[FR  Doc.  01-1955  Filed  2-6-01;  3:49  pm] 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to 

procurement  list. 

SUMMARY:  The  Committee  is  proposing 
to  add  to  the  Procurement  List  services 


to  be  furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
DATES:  Comments  must  be  received  on 
or  before  March  12,  2001. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefierson  Plaza  2,  Suite  10800. 
1421  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Louis  R.  Bartalot  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  services  listed  below  from 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-^8c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Prociu«ment  List. 
Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  imderlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  services  have  been 
proposed  for  addition  to  Procm^ment 
List  for  production  by  the  nonprofit 
agencies  listed: 

Services 

Food  Service 

Naval  Air  Station,  Pensacola,  Naval 

Technical  Training  Center,  Corry  Station. 
Pensacola,  FL 
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NPA:  Lakeview  Center,  Inc..  Pensacola, 
Florida 

Janitorial/Custodial 

FAA  Facilities.  ARTCC,  Guard  Shack, 
ZANNEX  Building  &  ZAN  Village. 
Anchorage.  Alaska 
NPA:  MQC  Enterprises,  Inc.,  Anchorage, 
Alaska 

lanitorial/Custodial 

California  Air  National  Guard,  Building  546, 
Moffett  Federal  AirHeld,  California 
NPA:  VTF  Services,  Palo  Alto,  California 

Janitorial/Custodial 

VA  Medical  Center,  Dental  Laboratory, 
Washington,  £)C 
NPA:  Columbia  Lighthouse  for  the  Blind, 
Washington,  DC 

Janitorial/Custodial 

Great  Lakes  Naval  Training  Center,  Great 
Lakes,  Illinois 
NPA:  Ada  S.  McKinley  Community 
Services,  Chicago.  Illinois 

Mailroom  and  Records  Management  Services 

IKS.  Army  Corps  of  Engineers,  Jacksonville, 
Florida 
NPA:  Tampa  Lighthouse  for  the  Blind, 
Tampa,  Florida 

G.  John  Heyer, 

General  Counsel. 

(FR  Doc.  01-3385  Filed  2-8-01;  8:45  am] 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPL£  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions  and 
Deletions 

agency:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Additions  to  and  deletions  from 
the  Procurement  List. 

SUMMARY:  This  action  adds  to  the 
Prociuement  List  commodities  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities, 
and  deletes  from  the  Procurement  List  a 
commodity  and  services  previously 
furnished  by  such  agencies. 
EFFECTIVE  DATE:  March  12,  2001. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Louis  R.  Bartalot  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On 
December  15  and  December  22,  2000  the 
Committee  for  Purchase  From  People 
Who  Are  Blind  or  Severely  Disabled 
published  notices  (65  FR  78466  and 


80833)  of  proposed  additions  to  and 
deletions  from  the  Procurement  List: 

Additions 

The  following  Comments  Pertain  to 
Uniform  Rental  Service,  National 
Institute  of  Health,  Bethesda,  Maryland 

Comments  were  received  from  the 
current  contractor  in  response  to  a 
request  for  sales  data.  The  contractor 
described  what  it  does  to  provide  the 
uniform  service,  which  is  basically  the 
same  tasks  that  the  nonprofit  agency 
designated  by  the  Committee  will 
perform,  and  noted  that  it  had  dedicated 
employees  to  provide  the  service.  The 
contractor  also  noted  that  it  uses  a 
nonprofit  agency  for  people  with 
disabilities  to  support  its  provision  of 
the  service.  The  contractor  further  noted 
that  loss  of  the  service  would  have  a 
substantial  impact  on  a  contractor 
facility  and  that  facility's  ability  to  pay 
expenses  and  employees.  In  a  second 
letter,  the  contractor  stated  that  it  had 
been  active  in  supporting  blind  services 
in  its  headquarters  city  for  a  number  of 
years  and  had  received  an  award  for  that 
support. 

The  Committee  looks  to  the  total  sales 
of  a  corporation  in  assessing  the  severity 
of  impact  of  a  Procurement  List  addition 
on  that  corporation.  Because  of  the  size 
of  the  contractor's  corporation,  the 
impact  of  this  addition  is  very  small. 
The  contractor  has  not  provided  data 
concerning  the  impact  of  the  addition 
on  the  nonprofit  agency  which  supports 
the  work  of  the  contractor's  facility,  nor 
has  the  nonprofit  agency  provided  such 
data.  Consequently,  the  Committee 
believes  that  the  impact  on  the 
nonprofit  agency  will  not  be  substantial. 

The  Committee  appreciates  the  fact 
that  the  contractor  supports  blind 
services  in  its  headquarters  city. 
However,  the  contractor  has  not 
indicated  that  its  support  will  be 
affected  by  the  Prociu^ment  List 
addition,  nor  otherwise  indicated  that 
adverse  impact  on  the  blind  groups  it 
supports  will  occiu-  if  the  addition  is 
made.  Therefore,  the  Committee  does 
not  see  this  information  as  relevant  to 
its  addition  decision. 

The  Following  Material  Pertains  to  All 
of  the  Items  Being  Added  to  the 
Procurement  List 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodity  and  services  and  impact 
of  the  additions  on  the  current  or  most 
recent  contractors,  the  Committee  has 
determined  that  the  commodities  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 


imder  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  ciuxent  contractors 
for  the  commodities  and  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  {41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodities  and  services  are  hereby 
added  to  the  Prociuement  List: 

Commodities 

Kit,  Martial  Arms  Training 
7810-00-NSH-OOOl 
7810-00-NSH-0002 
781(>-O0-NSH-O003 

Services 

Janitorial/Custodial 
Naval  &  Marine  Corps  Reserve  Center, 
Peoria,  Illinois 
Janitorial/Custodial 
Illinois  Air  National  Guard,  182nd  Airlift 
Wing,  Peoria,  Illinois 
Janitorial/Custodial 
Naval  &  Marine  Corps  Reserve  Center, 
Lehigh  Valley,  Pennsylvania 
Mailroom  Operation 
McCoy  Federal  Building,  Jackson, 
Mississippi 
Uniform  Rental  Service 
National  Institute  of  Health,  Bethesda, 
Maryland 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 

Deletions 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 
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|2.  The  action  will  not  have  a  severe 
ec»nomic  impact  on  future  contractors 
for  the  commodity  and  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
coimection  with  the  commodity  and 
services  deleted  from  the  Prociu^ment 
List. 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodity  and 
services  listed  below  are  no  longer 
suitable  for  procurement  by  the  Federal 
Government  imder  41  U.S.C.  46-48c 
and  41  CFR  51-2.4.  Accordingly,  the 
following  commodity  and  services  are 
hereby  deleted  from  the  Procurement 
List: 


Commodity 

Floorboard,  Wood 
I  2510-01-067-2630 

Services: 

Administrative  Services 
frank  Hagel  Federal  Building,  1221  Nevin 
Avenue,  Richmond,  California 
0iounds  Maintenance 

Mare  Island  Naval  Complex  and  Roosevelt 
Terrence  and  Combat  Systems  Technical 
School  Command,  Mare  Island  Naval 
Shipyard,  Vallejo,  California 
Janitorial/Custodial 
U.S.  Federal  Building  and  Courthouse,  110 
S.  4th  Street,  Minneapolis,  Minnesota 
Parts  Sorting 
Kelly  Air  Force  Base,  Texas 

G.  John  Heyer, 

General  Counsel. 

[FR  Doc.  01-3386  Filed  2-8-01;  8:45  am] 

BtUNG  COOe  6353-01-P 


COIMiyilSSION  ON  CIVIL  RIGHTS 
Sunshine  Act  Meeting 

AGENCY:  U.S.  Commission  on  Civil 

Rights. 

DATE  AND  TIME:  Friday,  February  16, 

2001,  7:30  a.m. 

PLACE:  Wynhdham  Miami  Biscayne  Bay 

Hotel,  1601  Biscayne  Boulevard, 

Bahama  Room,  Miami,  FL  33132. 

STATUS: 

Agenda 

1.  Approval  of  Agenda 

n.  Approval  of  Minutes  of  January  12, 

2001  Meeting 
in.  Announcements 
IV.  Staff  Director's  Report 


V.  Final  Report  Card:  The  Civil  Rights 

Performance  of  the  Clinton 
Administration 

VI.  State  Advisory  Committee  Report 

•  Reconciliation  at  a  Crossroads:  The 
Implications  of  Rice  v.  Cayetano  on 
Programs  for  Native  Hawaiians 

VII.  Future  Agenda  Items 
CONTACT  PERSON  FOR  FURTHER 
information:  Les  Jin,  Office  of  the  Staff 
Director,  (202)  376-7700. 

9:00  a.m.  Hearing  to  Begin 

Edward  A.  Hailes,  Jr., 

General  Counsel. 

(FR  Doc.  01-3452  Filed  2-&-01;  4:25  pm) 

BILUNG  COOE  6335-01-M 


DEPARTMENT  OF  COMMERCE 

international  Trade  Administration, 
Commerce 

Export  Trade  Certificate  of  Review 

ACTION:  Notice  of  issuance  of  an 
amended  export  trade  certificate  of 
review,  Application  No.  96-A0005. 

SUMMARY:  The  Department  of  Commerce 
has  issued  an  amendment  to  the  Export 
Trade  Certificate  of  Review  granted 
originally  to  Spirit  Index,  Ltd.  on 
November  15,  1996.  Notice  of  issuance 
of  the  Certificate  was  published  in  the 
Federal  Register  on  November  21,  1996 
(61  FR  59217). 

FOR  FURTHER  INFORMATION  CONTACT: 

Vanessa  M.  Bachman,  Acting  Director, 
Office  of  Export  Trading  Company 
Affairs,  International  Trade 
Administration,  (202)  482-5131  (this  is 
not  a  toll-free  niunber)  or  at  E-mail  at 
oetca@ita.doc.gov. 

SUPPLEMENTARY  INFORMATION:  Title  m  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  sections  4001-21) 
authorizes  the  Secretary  of  Commerce  to 
issue  Export  Trade  Certificates  of 
Review.  The  regulations  implementing 
Title  ni  are  found  at  15  CFR  Part  325 
(2000). 

The  Office  of  Export  Trading 
Company  Affairs  ("OETCA")  is  issuing 
this  notice  pursuant  to  15  CFR  325.6(b), 
which  requires  the  Department  of 
Commerce  to  publish  a  summary  of  the 
certification  in  the  Federal  Register. 
Under  Section  305(a)  of  the  Act  and  15 
CFR  325.11(a),  any  person  aggrieved  by 
the  Secretary's  determination  may, 
within  30  days  of  the  date  of  this  notice, 
bring  an  action  in  any  appropriate 
district  court  of  the  United  States  to  set 
aside  the  determination  on  the  ground 
that  the  determination  is  erroneous. 


Description  of  Amended  Certificate 

Export  Trade  Certificate  of  Review 
No.  96-00005,  was  issued  to  Spirit 
Index,  Ltd.  on  November  15, 1996  (61 
FR  59217,  November  21,  1996).  Spirit 
Index,  Ltd.'s  Certificate  of  Review  has 
been  amended  to  change  the  name  of  . 
the  Certificate  holder  from  Spirit  Index, 
Ltd.  originally  located  at  342  White 
Horse  Pike,  Clement  on.  New  Jersey 
08021-4345,  to  Thomas  P.  Kaczur  at  259 
Rockaway  Street,  Islip  Terrace,  New 
York  11752-1104. 

A  copy  of  the  amended  certificate  will 
be  kept  in  the  International  Trade 
Admhiistration's  Freedom  of 
Information  Records  Inspection  Facility, 
Room  4102,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 

Dated:  February  5,  2001. 
David  C.  Bowie, 

Acting  Deputy,  Assistant  Secretary  for  Service 
Industries  and  Finance. 
[FR  Doc.  01-3395  Filed  2-8-01;  8:45  am] 
BILUNG  COOE  3S10-OR-U 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  020501 B] 

Southwest  Region  Vessel  Monitoriftg 
System  Requirements 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration  (NOAA) 
ACTION:  Proposed  information 
collection;  comment  request. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Pub.  L.  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  April  10,  2001. 
ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clayton,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  6086, 14th  and 
Constitution  Avenue  NW,  Washington 
DC  20230  (or  via  Internet  at 
MClayton@doc.gov).  , 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  technical 
information  on  VMS  Units  and 
operations,  please  contact  Mr.  Bob 
Harman  at  NOAA  Honolulu  Law 
Enforcement,  P.O.  Box  50246,  Honolulu, 
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HI  96850-7118,  (808)  541-3075, 
bob.harman@noaa.gov.  For  information 
on  regulations  pertaining  to  VMS  Units 
or  copies  of  the  information  collection 
instrument(s]  and  instructions  should 
be  directed  to  Alvin  Katekaru,  National 
Marine  Fisheries  Service,  1601 
Kapiolani  Blvd.,  Suite  1110,  Honolulu, 
HI  96814,  (808)  973-2935  ext.  207, 
alvin.katekaru@noaa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  Abstract 

Federal  permit  holders  in  the  Hawaii 
longline  pelagic  fishery  are  prohibited 
from  fishing  unless  their  vessel  has  an 
operational  Vessel  Monitoring  System 
(VMSlunit.  Permit  holders  in  the  lobster 
fishery  of  the  Northwestern  Hawaiian 
Islands  that  use  a  VMS  are  allowed  to 
fish  closer  to  fishing  groimds  before  the 
regidated  opening  of  the  fishery.  VMS 
units  automatically  transmit  periodic 
location  reports,  allowing  fishery 
enforcement  offices  to  establish  the 
position  of  the  vessels.  These 
requirements  are  currenUy  approved 
imder  OMB  Contit)!  #0648-0307,  but 
renewal  of  OMB  clearance  is  being 
sought  separately  from  the  other 
requirements  that  formed  0648-0307. 

n.  Method  of  Collection 

All  VMS  position  reports  are 
transmitted  automatically  and 
electronically. 

m.  DaU 

OMB  Number.  None. 

Form  Number.  None. 

Type  of  Review.  Regular  submission. 

Affected  Public  Business  and  other 
for-profit  organizations. 

Estimated  Number  of  Respondents: 
165. 

Estimated  Time  Per  Response:  4  hours 
to  install  a  VMS,  2  hours  per  year  to 
repair  and  maintain  a  VMS,  and  24 
seconds  per  day  to  transmit  automated 
positions  reports. 

Estimatea  Total  Annual  Burden 
Hours:  731. 

Estimated  Total  Annual  Cost  to 
Public.  None. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accvu^cy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 


on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  February  2,  2001. 

Madeleine  Clayton, 

Departmental  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer. 

[FR  Doc.  01-3388  Filed  2-8-01;  8:45  am) 

BUJNG  COOE  3610-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapheric 
Administration 

[LO.  020501  A] 

Tag  Recapture  Card 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
ACTION:  Proposed  information 
collection;  comment  request. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportimity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
DATES:  Written  conmients  must  be 
submitted  on  or  before  April  10,  2001. 
ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clayton,  Departmentcd 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  6086,  14th  and 
Constitution  Avenue  NW,  Washington 
DC  20230  (or  via  Internet  at 
MQayton@doc.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  David  Rosenthal,  F/SEC2, 
Room  224,  75  Virginia  Beach  Drive. 
Miami,  FL  33149-1003  (phone  305-361- 
4253). 
SUPPt^MENTARY  INFORMATION: 

I.  Abstract 

NOAA  conducts  a  Cooperative 
Gamefish  Tagging  Program  to  obtain 
scientific  information  on  migratory 
patterns,  age,  growth,  etc.  The 
information  is  necessary  for  stock 
management.  Persons  capturing  tagged 
fish  are  asked  to  provide  data  on  the  site 


of  the  captiue,  fish  weight,  and  other 
subjects. 

n.  Method  of  Collection 

The  information  is  submitted  on  a 
form. 

m.  Data 

OMB  Number.  0648-0259. 

Fonn  Number.  None. 

Type  of  Review:  Regular  submission. 

Affected  Public.  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
240. 

Estimated  Time  Per  Response:  2 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  8. 

Estimated  Total  Annual  Cost  to 
Public:  SO. 

TV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  February  2,  2001. 
Madeleine  Clayton, 

Departmental  Forms  Clearance  Officer,  Office 

of  the  Chief  Information  Officer. 

[FR  Doc.  01-3389  Filed  2-8-01;  8:45  am] 

BHJJNG  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.  001206342-0342-01;  I.D. 
080200B] 

RIN0648-ZBO0 

NOAA  Restoration  Center;  Request  for 
National  and  Regional  Habitat 
Restoration  Partners 

agency:  National  Marine  Fisheries 
Service  (NOAA  Fisheries),  National 


Federal  Register /Vol.  66,  No.  28 /Friday,  February  9,  2001 /Notices 


9689 


Oceanic  and  Atmospheric 
Administration  (NOAA),  Commerce. 
ACTION:  Notice  of  request  for  partnership 
proposals. 

SUMMARY:  The  purpose  of  this  document 
is  to  invite  the  public  to  submit  midti- 
year  proposals  for  establishing 
innovative  partnerships  with  the  NOAA 
Restoration  Center  (RC)  at  a  national  or 
regional  level  to  further  habitat 
restoration  that  will  benefit  living 
marine  resources  including  anadromous 
fish.  NOAA  envisions  working  jointly 
on  such  partnerships,  through  its 
Community-Based  Restoration  Program 
(CRP),  to  select,  competitively  fund,  and 
administer  projects  with  substantial 
community  involvement  that  restore 
NOAA  trust  resource  habitat. 

This  document  describes  the  types  of 
habitat  restoration  partnerships  that  the 
RC  envisions  establishing,  and  describes 
criteria  imder  which  applications  will 
be  evaluated  for  funding  consideration. 
Partnerships  selected  through  this 
notice  will  be  implemented  through  a 
cooperative  agreement  mechanism  and 
will  involve  joint  selection  and  co- 
funding  of  multiple  community-based 
habitat  restoration  projects.  This  is  not 
a  request  for  individual  community- 
based  habitat  restoration  project 
proposals. 

DATES:  This  is  an  open  notice  for 
applications  that  runs  through 
September  1,  2001.  Applications  will  be 
evaluated  and  partners  selected  within 
45  days  after  date  of  publication  in  the 
Federal  Register  and  each  month 
thereafter  until  the  close  of  this 
solicitation.  No  facsimile  or  electronic 
mail  applications  will  be  accepted. 
At)DRESSES:  Send  applications  to  James 
P.  Burgess,  Director,  NOAA  Restoration 
Center,  National  Marine  Fisheries 
Service,  1315  East  West  Highway  (F/ 
HC3),  Silver  Spring,  MD  20910-3282; 
ATTN:  CRP  Partnership  Applications. 

See  SUPPLEMENTARY  INFORMATION 
section  imder  Electronic  Access  for 
additional  information  on  the  Program 
and  for  application  form  information. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  D.  Doley  or  Robin  J. 
Bruckner,  (301)  713-0174,  or  by  e-mail 
at  Chhs.Doley@noaa.gov  or 
Robin.Bruckner@noaa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  Program  Description 

The  CRP,  a  financial  and  technical 
Federal  assistance  program,  promotes 
strong  partnerships  at  the  national, 
regional  and  local  levels  to  fund  grass- 
roots, community-based  activities  that 
restore  living  marine  resources  and  their 
habitats  and  promote  stewardship  and  a 


conservation  ethic  for  NOAA  trust 
resources.  NOAA  trust  resomt:es  are 
living  marine  resources  that  include 
commercial  and  recreational  fishery 
resources  (marine  fish  and  shellfish  and 
their  habitats);  anadromous  species 
(fish,  such  as  salmon  and  striped  bass, 
that  spawn  in  fireshwater  and  then 
migrate  to  the  sea);  endangered  and 
threatened  marine  species  and  their 
habitats;  marine  mammals,  turtles,  and 
their  habitats;  marshes,  mangroves, 
seagrass  beds,  coral  reefs,  and  other 
coastal  habitats;  and  resources 
associated  with  National  Marine 
Sanctuaries  and  National  Estuarine 
Research  Reserves.  Priorities  for  habitat 
restoration  partnership  activities 
include:  areas  identified  by  NOAA 
Fisheries  as  essential  fish  habitat  (EFH) 
and  areas  within  EFH  identified  as 
Habitat  Areas  of  Particular  Concern; 
areas  identified  as  critical  habitat  for 
federally  or  state  listed  marine  and 
anadromous  species;  areas  identified  as 
important  habitat  for  marine  mammals 
and  turUes;  watersheds  or  such  other 
areas  imder  conservation  management 
as  special  management  areas  under  state 
coastal  management  programs;  and 
other  important  commercial  or 
recreational  marine  fish  habitat, 
including  degraded  areas  that 
historically  were  important  habitat  for 
living  marine  resources. 

The  CRP's  objective  is  to  bring 
together  citizen  groups,  public  and 
nonprofit  organizations,  watershed 
groups,  industry,  corporations  and 
businesses,  youth  conservation  corps, 
students,  landowners,  and  local 
government,  state,  and  Federal  agencies 
to  implement  habitat  restoration 
projects  to  benefit  NOAA  trust 
resources.  Partnerships  developed  at 
national,  regional  and  local  levels 
contribute  funding,  land,  technical 
assistance,  workforce  support  or  other 
in-kind  services  to  promote  citizen 
participation  in  the  improvement  of 
locally-important  living  marine 
resources  and  develop  local  stewardship 
and  monitoring  activities  to  sustain  and 
evaluate  the  success  of  the  restoration. 

The  CRP  recognizes  the  significant 
role  that  partnerships  can  play  in 
making  habitat  restoration  happen 
within  communities,  and  acknowledges 
that  habitat  restoration  is  often  best 
implemented  through  technical  and 
monetary  support  provided  at  a 
community  level.  Community-based 
restoration  projects  supported  by  the 
CRP  are  successful  because  they  have 
significant  local  backing,  depend  upon 
citizens'  hands-on  involveitient,  and 
typically  involve  NOAA  technical 
assistance  or  oversight.  The  role  of 
NOAA  in  the  CRP  is  to  help  identify 


potential  restoration  projects,  strengthen 
the  development  and  implementation  of 
sound  restoration  projects  within 
conmiunities,  and  develop  long-term, 
ongoing  national  and  regional 
partnerships  to  support  community- 
based  restoration  efforts  of  living  marine 
resource  habitats  across  a  wide 
geographic  area.  For  more  information 
on  the  CRP,  see  Electronic  Access. 

n.  Restoration  Partnership  Priorities 

NOAA  is  interested  in  developing 
national  and  regional  partnerships  that 
will  lead  to  the  accomplishment  of  on- 
the-ground,  community-based 
restoration  of  marine,  coastal  and 
freshwater  habitats  to  benefit  living 
marine  resources,  including 
anadromous  fish  species.  The  primary 
goals  of  NOAA  in  establishing  these 
partnerships  are  to  restore  living  marine 
resource  habitats;  to  involve  community 
member  volunteers  in  restoration 
activities  to  increase  public  awareness 
of  the  ecological  value  of  fisheries 
habitat  and  foster  a  sense  of  community 
stewardship  and  pride  for  local 
restoration  efforts;  to  develop  and 
maintain  long-term,  ongoing,  working 
relationships  of  mutual  benefit  by 
partnering  on  activities  where  the 
priorities  and  goals  of  partners  overlap; 
to  combine  resources  with  national  and 
regional  partners  to  increase  the 
geographic  scope  and  rate  at  which 
habitat  restoration  can  be  conducted; 
and  to  collaborate  on  project 
identification,  development,  and 
selection  for  funding  with  partners  that 
are  able  to  coordinate  and  manage  most 
or  all  aspects  of  restoration  activities. 

The  RC  envisions  four  primary  means 
of  working  collaboratively  to  implement 
fisheries  habitat  restoration  through 
partnerships:  (1)  Through  sharing  of 
restoration  priorities,  project  ideas  and 
techniques  among  interested 
organizations;  (2)  through  the 
investment  of  technical  assistance  and 
oversight  on  particular  restoration 
projects  of  mutual  interest;  (3)  through 
collaborative  identification  of  quality 
habitat  restoration  projects,  and 
independent  investment  of  technical 
assistance  and  cash  and  in-kind  project 
contributions;  and  (4)  through 
cooperative  agreements,  where  potential 
national  and  regional  partners  apply  for 
funds  to  work  with  the  RC  on  a  multi- 
year  basis  to  identify,  develop, 
implement  and  monitor  community- 
based  habitat  restoration  projects  to 
benefit  NOAA  trust  resources. 
Establishing  partnerships  through  a 
cooperative  agreement  mechanism  will 
involve  joint  selection  and  co-funding  of 
numerous  communify-based  habitat 
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restoration  projects,  and  is  the  primary 
focus  of  this  Federal  Register  document. 

m.  National  and  Regional  Restoration 
Partnerships 

NOAA  invites  the  submission  of 
multi-year  proposals  of  up  to  3  years  for 
establishing  innovative  partnerships 
with  the  RC  at  a  national  or  regional 
level  to  further  coastal  habitat 
restoration.  Successful  appUcants  will 
be  those  whose  partnership  proposals 
are  broad-reaching  and  demonstrate  the 
potential  for  significant  benefits  to 
living  marine  resources  across  a  large 
geographic  area,  and  those  whose 
restMBtion  projects  will  actively  engage 
community  participation.  Applicants 
seeking  to  establish  partnerships  must 
demonstrate  that  restoration  activities 
will  be  consistent  with  NOAA  Fisheries 
priorities  outlined  in  this  notice. 

Proposals  for  both  national  and 
regional  partnerships  are  encouraged. 
However,  because  regional  partnerships 
are  more  fbciised  in  geographic  scope, 
these  applicants  will  be  expected  to 
demons^te  coordinated  efforts  among 
multiple  groups  such  as  universities, 
science  centers,  state  and  mimidpal 
agencies,  watershed  groups,  local 
c  schools,  civic  groups  and  non- 
governmental organizations. 
Applications  for  regional  partnerships 
should  involve  a  coalition  that  will 
develop  joint  goals  and  objectives  to 
accomplish  habitat  restoration,  and 
whose  activities  are  expected  to  take 
place  across  a  substantial  and  defined 
geographic  region,  such  as  the 
Chesapeake  Bay  watershed  or  the  states 
that  border  the  Gulf  of  Maine,  for 
example. 

The  CRP  has  worked  with  a  variety  of 
partners  on  community-based  fishery 
habitat  restoration.  Successful 
partnerships  resulted  where  joint  goals 
and  priorities  were  most  effectively 
accomplished  through  collaborative 
activities,  including  the  pooling  of 
financial  and  technical  resources.  The 
following  narrative  highlights  the 
qualitites  the  CRP  expects  in  working 
with  national  and  regional  community- 
based  restoration  partners.  The  example 
is  only  illustrative  and  is  not  intended 
to  limit  the  scope  of  partnership 
proposals. 

Tne  CRP  seeks  partnerships  to  match 
NOAA  cash  contributions  at  a  minimum 
of  a  1:1  level,  enabling  a  greater  nimiber 
of  (ointly  evaluated  and  selected 
community-based  habitat  restoration 
projects  to  be  implemented.  The 
combined  partnership  investments  are 
to  be  subsequently  leveraged  between  1 
and  5  times  once  cash  and  in-kind 
contributions  from  local  partners  and 
volunte«s  are  included.  Ideally, 


NOAA's  contribution  under  a 
partnership  is  used  to  co-fund 
competitive  habitat  restoration  projects 
that  benefit  a  wide  range  of  NOAA  trust 
resources  over  a  substantial  geographic 
area.  NOAA  and  its  partner  will  joinUy 
solicit  for  local,  citizen-driven  habitat 
restoration  proposals,  and  identify, 
evaluate  and  prioritize  individual 
projects  for  funding.  Partners  wiU  be 
expected  to  play  a  primary  role  in 
project  development,  the  competitive 
solicitation  of  proposals,  the 
coordination  of  joint  reviews  and 
evaluations  of  proposals,  the  award  and 
administration  of  sub-grants,  and  the 
direct  administrative  oversight  and 
routine  review  of  funded  projects. 
Partners  will  be  expected  to  ensure  that 
all  work  on  individual  projects  will 
meet  Federal,  state  and  local 
environmental  permitting  requirements 
and  that  projects  will  be  monitored  to 
evaluate  their  success.  Partners  also  will 
be  expected  to  conduct  all  financial, 
administrative  and  contractual  aspects 
of  subsequent  awards,  consistent  with 
all  applicable  Federal  regulations  and 
U.S.  Department  of  Commerce/NOAA 
procedures  and  policies.  NOAA's  role  in 
most  partnerships  would  be  to  provide 
technical  assistance  in  project 
development,  conduct  requisite  field 
visits,  assist  in  the  review  and 
evaluation  of  proposals,  and  provide 
funding  and  technical  guidance  during 
project  implementation  and  monitoring 
of  project  success. 

Projects  funded  under  the  partnership 
will  be  expected  to  have  strong  on-the- 
ground  habitat  restoration  components 
that  provide  educational  and  social 
benefits  for  people  and  their 
communities  in  addition  to  long-term 
ecological  habitat  improvements  for 
NOAA  trust  resources.  NOAA 
recognizes  that  accomplishing 
restoration  is  a  multi-faceted  effort 
involving  project  design,  engineering 
services,  permitting,  construction, 
oversight  and  monitoring.  Therefore,  to 
allow  maximum  flexibility  under  a 
partnership,  applicants  should  avoid 
unduly  restricting  proposed  activities  to 
specific  restoration  phases. 

Restoration  is  defined  here  as 
activities  that  contribute  to  the  retxun  of 
degraded  or  altered  marine,  estuarine, 
coastal  and  freshwater  anadromous  fish 
habitats  to  a  close  approximation  of 
their  condition  prior  to  disturbance. 
Restoration  may  include,  but  is  not 
limited  to,  improvement  of  coastal 
weUand  tidal  exchange  or 
reestablishment  of  historic  hydrology; 
dam  or  berm  removal;  improvement  or 
reestablishment  of  fish  passageway; 
natural  or  artificial  reef/substrate/ 
habitat  creation;  establishment  of 


riparian  buffer  zones  and  improvement 
of  freshwater  habitat  featiires  that 
support  anadromous  fishes;  planting  of 
native  coastal  wetland  and  submerged 
aquatic  vegetation;  and  enhancement  of 
feeding,  spawning  and  growth  areas 
essential  to  marine  or  anadromous  fish. 
A  partnership  application  may  target 
the  restoration  of  specific  habitats,  or 
restrict  work  to  certain  geographic 
locations  or  the  use  of  certain 
restoration  techniques,  if  the  restoration 
of  these  habitats  or  work  in  designated 
locations  or  with  particular  techniques 
has  been  docimiented  under  a  regional 
planning  effort  to  be  a  priority  that  is 
also  consistent  with  the  priorities  of 
NOAA  Fisheries.  An  example  of 
suitable  documentation  includes 
proposed  restoration  activities  resulting 
from  a  regional  planning  or  other 
process  where  multiple  stakeholders 
have  reached  consensus.  Proposals  for 
partnerships  with  a  narrow  restoration 
focus  that  will  benefit  limited  resources 
or  few  user  groups,  or  that  request 
funding  solely  to  support  or  increase 
general  organizational  activities,  are  not 
considered  ideal  for  the  partnership 
development  goals  of  the  NOAA 
Restoration  Center,  and  will  be  less 
likely  to  be  selected  for  partnership 
agreements  with  the  RC. 


IV.  Authority 

The  Secretary  of  Commerce  is 
authorized  under  the  Fish  and  Wildlife 
Coordination  Act,  16  U.S.C.  661-666,  to 
provide  grants  or  cooperative 
agreements  for  fisheries  habitat 
restoration. 

V.  Catalogue  of  Federal  Domestic 
Assistance 

This  Program  is  described  in  the 
"Catalogue  of  Federal  Domestic 
Assistance,"  under  program  number 
11.463,  Habitat  Conservation. 

VI.  Eligible  Applicants 

Eligible  applicants  are  institutions  of 
higher  education,  hospitals,  other  non- 
profits, commercial  organizations, 
organizations  under  the  jurisdiction  of 
foreign  governments,  international 
organizations,  state,  local  and  Indian 
tribal  governments,  and  Federal 
agencies.  Although  Federal  agencies  are 
eligible  to  apply,  they  are  strongly 
encouraged  to  work  with  states,  non- 
governmental organizations,  national 
service  clubs  or  youth  corps 
organizations  and  others  that  are  eligible 
to  apply  as  potential  NOAA  habitat 
restoration  partners,  rather  than  seeking 
partnerships  direcUy  with  NOAA. 
Proposals  selected  for  funding  from 
non-Federal  applicants  will  be  funded 
through  a  project  grant  or  cooperative 
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agreement  under  the  terms  of  this 
document.  Proposals  selected  for 
funding  from  a  non-NOAA  Federal 
agency  will  be  funded  through  an 
interagency  transfer.  Note:  Before  non- 
NOAA  Federal  applicants  may  be 
funded,  they  must  demonstrate  that  they 
have  legal  authority  to  receive  funds  for 
the  piurpose  of  this  program  in  excess  of 
their  appropriation.  Because  this 
annoimcement  is  not  proposing  to 
procure  goods  or  services  from 
applicants,  the  Economy  Act  (31  U.S.C. 
1535)  is  not  an  appropriate  legal  basis. 
Pursuant  to  Executive  Orders  12876,. 
12900,  and  13021,  the  Department  of 
Commerce  National  Oceanic  and 
Atmospheric  Administration  (DOC/ 
NOAA)  is  strongly  committed  to 
broadening  the  participation  of 
Historically  Black  Colleges  and 
Universities,  Hispanic  Serving 
Institutions,  and  Tribal  Colleges  and 
Universities  in  its  educational  and 
research  programs.  The  DOC/NO AA 
vision,  mission,  and  goals  are  to  achieve 
full  participation  by  Minority  Serving 
Institutions  (MSI)  in  order  to  advance 
the  development  of  himian  potential,  to 
strengthen  the  nation's  capacity  to 
provide  high-quality  education,  and  to 
increase  opportiinities  for  MSIs  to 
participate  in,  and  benefit  from.  Federal 
financial  assistance  programs.  DOC/ 
NOAA  encourages  proposals  for 
iimovative  national  and  regional 
partnerships  involving  MSIs  according 
to  the  criteria  in  this  document,  to 
strengthen  the  capacity  of  MSIs  to  foster 
student  careers,  research  and  workforce 
competitiveness  in  fisheries  habitat 
restoration  through  identification, 
development,  implementation  and 
monitoring  of  on-the-ground 
community-based  restoration  projects 
on  a  national  or  regional  scale. 

Vn.  Anticipated  Funding  Levels  for 
Partnership  Activities 

1 1  This  solicitation  invites  multi-year 
'partnerships  of  up  to  3  years  with  the 
NOAA  Restoration  Center,  in  the  form 
of  cooperative  agreements  of  up  to 
$4,000,000  (combined  NOAA  and 
partner  funds,  maximum  Federal  funds 
$2  M)  for  the  formation  of  national 
habitat  restoration  partnerships,  and  up 
to  $2,000,000  (combined  NOAA  and 
partner  funds,  maximiun  Federal  funds 
$1  M)  for  the  formation  of  regional 
partnerships  beginning  in  FY  2001 ,  with 
allowances  for  higher  amounts  if  the 
applicants  can  produce  a  match  in 
excess  of  1:1.  Combined  funds  for 
partnerships  may  be  scaled  up  from  FY 
2001  levels  to  $6,000,000  (national)  and 
$3,000,000  (regional)  in  FY  2002,  and  to 
$8,000,000  (national)  and  $4,000,000 
(regional)  in  FY  2003  with  future  budget 


increases.  In  accordance  with  NOAA 
Community-Based  Restoration  Program 
Guidelines  (65  FR  16890,  March  30, 
2000),  the  Restoration  Center  Director 
will  determine  the  proportion  of  funds 
available  to  the  CRP  on  an  annual  basis 
that  will  be  obligated  to  national  and 
regional  partnerships  each  year, 
including  the  proportion  to  be  used  for 
interagency  partnerships,  and  the 
proportion  to  be  used  for  direct 
solicitations  through  the  CRP.  The 
nimiber  of  partnership  awards  to  be 
made  as  a  result  of  this  solicitation  will 
depend  on  the  number  of  eligible 
applications  received,  the  amoimt  of 
funds  requested  for  initiating 
partnerships  by  the  applicants,  the  merit 
and  rating  of  the  proposals,  and  the 
amoimt  of  funds  made  available  to  the 
CRP  by  Congress.  There  is  no  guarantee 
that  siifficiegt  funds  will  be  available  to 
initiate  partnerships  where  funding  has 
been  approved,  and  the  mix  of  national 
and  regional  partnerships  will  be  up  to 
the  discretion  of  the  RC  director. 
National  partnerships  generally  will 
have  preference  over  regional 
partnerships  if  available  funds  are 
limited.  The  exact  amount  of  funds  that 
may  be  awarded  to  work  within  a 
habitat  restoration  partnership  will  be 
determined  in  pre-award  negotiations 
between  the  applicant  and  NOAA 
representatives.  Publication  of  this 
dociunent  does  not  obligate  NOAA  to 
establish  any  specific  partnership 
proposed  or  to  obligate  all  or  any  parts 
of  the  available  funds  for  partnership 
activities. 

For  partnerships  where  funding  is 
approved,  funds  awarded  cannot 
necessarily  pay  for  all  the  costs  that  the 
recipient  might  incur  in  the  course  of 
carrying  out  the  partnership  role. 

Allowable  costs  are  determined  by 
reference  to  the  Office  of  Management 
and  Budget  (OMB)  Circulars  A-122, 
"Cost  Principles  for  Non-profit 
Organizations";  A-21,  "Cost  Principles 
for  Education  Institutions";  and  A-87, 
"Cost  Principles  for  State,  Local  and 
Indian  Tribal  Governments."  Generally, 
costs  that  are  allowable  include  salaries, 
equipment,  supplies,  and  training,  as 
long  as  these  are  "necessary  and 
reasonable."  However,  in  order  to 
encourage  on-the-groimd  restoration,  if 
funding  for  salaries  is  requested,  it  must 
be  used  to  support  staff  direcUy 
involved  in  overseeing  the 
accomplishment  of  the  restoration  work 
that  will  take  place  imder  the 
partnership. 

Vm.  Matching  Requirements 

The  overall  focus  of  the  CRP  is  to 
provide  seed  money  to  individual 
projects  that  leverage  funds  and  other 


contributions  from  a  broad  public  and 
private  sector  to  implement  locally 
important  habitat  restoration  to  benefit 
living  marine  resources.  To  this  end, 
applicants  seeking  national  and  regional 
partnerships  with  the  RC  are  expected 
to  demonstrate  a  minimum  1:1  non- 
Federal  match.  While  this  is  not  a 
requirement,  NOAA  strongly  encourages 
applicants  to  leverage  as  much 
investment  as  possible;  applicants  with 
less  than  1:1  match  will  not  be 
disqualified.  The  degree  to  which  cost- 
sharing  exceeds  the  minimum  level,  and 
the  source  (national/regional  versus 
project-by-project)  and  nature  (cash 
versus  in-kind)  of  the  contribution  will 
be  taken  into  account  in  the  selection  of 
partnerships  to  be  awarded  (see 
Evaluation  Criteria  section).  The  match 
can  come  from  a  variety  of  public  and 
private  sources  and  can  include  in-kind 
goods  and  services.  Federal  funds  may 
not  be  considered  matching  funds. 
Applicants  are  permitted  to  combine 
contributions  from  additional  non- 
Federal  partners  in  order  to  meet  the  1:1 
match  expected  to  establish  a 
partnership.  Applicants  whose 
proposals  are  selected  for  habitat 
restoration  partnership  funding  will  be 
boimd  by  the  percentage  of  cost  sharing 
reflected  in  the  award  doctunent  signed 
by  the  NOAA  Grants  Officer. 

IX.  Type  of  Funding  Instrument 

For  habitat  restoration  partnerships 
selected  to  receive  funding  through  this 
solicitation,  the  RC  envisions  providing 
funds  through  cooperative  agreements. 
A  cooperative  agreement  is  a  legal 
instrument  reflecting  a  relationship 
between  NOAA  and  a  recipient 
whenever  (1)  the  principal  purpose  of 
the  relationship  is  to  provide  financial 
assistance  to  the  recipient  and  (2) 
substantial  involvement  in  the  project 
by  NOAA  is  anticipated  during 
performance  of  the  contemplated 
activity.  NOAA  may  play  a  substantial 
role  in  any  or  all  of  the  following:  (1) 
Developing  national  and  regional 
partnerships  to  promote  locally  driven 
habitat  restoration  activities;  (2) 
conducting  cooperative  activities  with 
recipients  in  project  identification  and 
ranking;  (3)  evaluating  the  performance 
of  restoration  projects;  and  (4) 
supporting  project  partners  to  enhance 
their  effectiveness  in  meeting  stated 
restoration  goals  for  improving  fisheries 
habitat. 

X.  Award  Period  and  Partnership 
Duration 

Proposals  for  national  and  regional 
partnerships  should  cover  a  project 
period  between  1  and  3  years.  Multi- 
year  project  period  requests  may  be 
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funded  incrementally  on  an  annual 
basis,  but  once  awarded,  multi-year 
partnerships  will  not  need  to  compete 
for  funding  in  subsequent  years.  If  an 
application  is  selected  and  approved  for 
funding  under  a  partnership,  NOAA  has 
no  obligation  to  provide  additional 
funding  in  connection  with  this 
partnership  in  subsequent  years. 
However,  the  intention  of  the  Program 
is  to  attract  and  maintain  partnerships 
that  will  be  ongoing  and  long-lasting. 
Established  partnerships  are  expected  to 
continue  through  the  duration  of  the 
project  period.  Future  opportunities  for 
submitting  proposals  to  the  competitive 
process  for  developing  multi-year, 
national  and  regional  habitat  restoration 
partnerships  are  anticipated,  but  wiU  be 
dependent  on  CRP  funding  levels  and 
on  the  performance  of  existing  partners 
to  successfully  maintain  existing 
partnership  activities  to  identify, 
develop,  evaluate,  implement  and 
monitor  community-based  Hsheries 
habitat  restoration  projects.  Future 
opportimities  to  submit  competitive 
applications  for  establishing  national 
and  regional  habitat  restoration 
partnerships  will  not  affect  existing 
partnerships  provided  that  all  parties 
involved  are  satisfied  with  the 
performance  of  the  partnership 
arrangements.  Renewal  of  an  award  to 
continue  individual  partnership 
arrangements  in  subsequent  years,  or  to 
extend  the  period  of  performance,  is  at 
the  total  discretion  of  the  Restoration 
Center  Director. 

XI.  Etectronic  Access 

Information  on  the  Program, 
including  examples  of  national 
partnerships  and  community-based 
habitat  restoration  projects  that  have 
been  funded  to  date,  can  be  found  on 
the  world  wide  web  at  http:// 
www.nmfs.noaa.gov/habitat/restoration. 
Application  forms  and  instructions  for 
applicants  that  wish  to  respond  to  this 
solicitation  are  also  available  through 
this  web  site,  or  they  can  be  obtained 
from  the  NOAA  Restoration  Center  (see 
ADDRESSES). 

Xn.  Application  Process 

A  NOAA  grants  application  must  be 
filed  imder  the  guidelines  in  this 
document.  Proposal  applications  must 
be  complete  and  in  accordance  with 
instructions  in  the  standard  NOAA 
Grants  Application  Package.  Each 
application  must  include  all  specified 
sections  as  follows:  cover  sheet  (an 
applicant  must  use  OMB  Standard  Form 
424  as  the  cover  sheet  for  each  project); 
budget  detail  (SF  424A  and  budget 
justification  narrative);  grant  assurances 
SF424B  and  CD-511,  and  SF-LLL  if 


applicable;  and  narrative  project 
description  (statement  of  work).  Budgets 
must  include  a  detailed  breakdown  by 
category  of  cost  estimates  as  they  relate 
to  specific  aspects  of  the  partnership, 
with  appropriate  justification  for  both 
the  Federal  and  non-Federal  shares. 

The  narrative  project  description 
should  be  no  more  than  15  double- 
spaced  pages  long,  in  12  point  font,  and 
should  give  a  clear  presentation  of  the 
proposed  partnership.  It  should  identify 
the  problems  the  partnership  will 
address  and  the  geographic  area  over 
which  the  partnership  will  operate.  The 
narrative  should  describe  short-  and 
long-term  objectives  and  goals,  methods 
for  identifying  potential  projects,  the 
criteria  tEat  will  be  used  for  selecting 
restoration  proposals  and  determining 
the  success  of  projects  implemented  at 
a  community  level  under  the 
partnership,  and  the  relevance  of  the 
proposed  partnership  to  enhancing 
habitat  to  benefit  living  marine 
resources.  The  narrative  also  should 
address  a  mechanism  that  partners  will 
use  to  ensure  that  all  necessary 
environmental  permits  and 
consultations  will  be  seciired  prior  to 
the  use  of  Federal  funds  for 
construction.  Additionally,  the  narrative 
should  identify  the  anticipated 
partnership  duration,  amoimt  and 
timing  of  funds  requested,  potential 
sources  of  match,  and  any  restrictions 
the  partner  may  impose  on  the  further 
use  of  Federal  funds.  For  example,  if  the 
partner  anticipates  limiting  competition 
by  restricting  the  level  of  fiinding  per 
project,  restricting  funding  to  specific 
project  phases,  cost  categories  or  to 
specific  recipients,  restricting  habitat 
types,  organization  types  or  geographic 
locations  from  consideration,  these 
restrictions  should  be  clearly  detailed  in 
the  narrative.  It  is  NOAA's  intention  to 
maintain  maximiun  competition  and 
flexibility  in  the  use  of  Federal 
restoration  funds. 

Anticipated  project  partners  other 
than  the  applicant  should  be  identified; 
this  is  particularly  important  for  those 
applying  to  establish  regional 
partnerships.  The  project  narrative 
should  describe  the  organizational 
structure  of  the  applicant  group(s), 
detail  their  qualifications  and  identify 
proposed  partnership  staff.  In  general, 
applications  should  clearly  demonstrate 
the  broad-based  benefits  expected  to 
habitats,  and  how  these  benefits  will  be 
achieved  through  partnership  activities 
with  the  RC.  Partnerships  that 
emphasize  a  singular  restoration 
component,  such  as  only  outreach, 
monitoring,  or  program  coordination  are 
discouraged,  as  are  applications  that 
propose  partnerships  to  expand  an 


organization's  day-to-day  activities  that 
have  limited  NOAA  involvement,  or 
primarily  support  administration, 
salaries,  overhead  and  travel. 

Applications  should  not  be  boimd  or 
stapled  and  should  be  printed  on  one 
side  only.  Incomplete  applications  will 
be  retiimed  to  the  applicant.  Three 
copies  (one  signed  original  and  two 
signed  copies)  of  each  application  are 
required  and  must  be  submitted  to  the 
NOAA  Restoration  Center  (see 
ADDRESSES). 

Xm.  Indirect  Costs 

The  budget  may  include  an  amoimt 
for  indirect  costs  if  the  applicant  has  an 
established  indirect  cost  rate  with  the 
Federal  government.  The  total  dollar 
amount  of  indirect  costs  proposed  in  an 
application  imder  this  program  must  not 
exceed  the  indirect  cost  rate  negotiated 
and  approved  by  a  cognizant  Federal 
agency  prior  to  the  proposed  effective 
date  of  the  award.  However,  the  Federal 
share  of  the  indirect  costs  may  not 
exceed  25  percent  of  the  proposed 
request  for  Federal  support.  Applicants 
with  indirect  cost  rates  above  25  percent 
may  use  the  amount  above  the  25- 
percent  level  as  part  of  the  non-Federal 
share.  A  copy  of  the  approved,  ciirrently 
negotiated  Indirect  Cost  Agreement  with 
the  Federal  Government  must  be 
included  in  the  application.  If  the 
applicant  does  not  have  a  current 
negotiated  rate  and  plans  to  seek 
reimbursement  for  indirect  costs, 
documentation  necessary  to  establish  a 
rate  must  be  submitted  within  90  days 
of  receiving  an  award. 

XIV.  Partnership  Selection  Process 

Applications  will  be  screened  to 
determine  if  proposals  are  complete  and 
in  accordance  with  instructions  detailed 
in  the  standard  NOAA  Grants 
Application  Package.  Eligible 
restoration  partnership  proposals  will 
undergo  a  technical  review,  rating,  and 
selection  process.  Proposals  will  be 
reviewed  by  NOAA  field  and 
headquarters  staff  to  determine  how 
well  applications  meet  the  stated  aims 
of  the  CRP,  and  how  well  the  proposal 
meets  the  goals  of  the  NOAA  RC  for 
establishing  partnerships,  using  the 
evaluation  criteria  that  follow. 
Reviewers  will  make  recommendations 
to  the  NOAA  Restoration  Center 
Director  regarding  which  proposals  are 
suitable  for  further  consideration.  As 
appropriate  during  this  process,  the 
NOAA  Restoration  Center  will  solicit 
individual  technical  evaluations  of  each 
proposed  partnership  and  may  consult 
with  other  NOAA  offices,  the  NOAA 
Grants  Management  Division,  the  U.S. 
Departmept  of  Commerce,  the  Regional 
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Fishery  Management  Councils,  other 
Federal  and  state  agencies,  such  as  state 
coastal  management  agencies  and  state 
fish  and  wildlife  agencies,  and  private 
and  public  sector  restoration  experts 
who  have  knowledge  of  a  specific 
applicant,  program  or  its  subject  matter. 

Applications  for  proposed 
partnerships  will  be  evaluated  by 
individual  technical  reviewers 
according  to  the  criteria  and  weights 
described  in  this  solicitation.  The 
proposals  will  be  rated,  and  reviewer's 
comments  will  be  presented  to  the 
Director  of  the  NOAA  Restoration 
Center.  The  Director,  in  consultation 
with  Program  staff,  may  take  into 
account  the  following  program 
priorities:  (a)  Diversity  of  geographic 
location  and  habitat  types  to  be  restored; 
(b)  diversity  of  applicants;  (c)  degree  of 
duplication  of  proposed  partnership 
activities  with  other  partnerships  that 
are  currently  in  effect  or  approved  for 
funding  by  NOAA  and  other  Federal 
agencies;  (d)  factors  that  may  not  be 
known  by  technical  reviewers  that 
would  affect  achievement  of  the  CRP's 
objectives  as  described  in  this 
annoimcement  and  the  Program 
Guidelines  (65  FR  16890,  March  30, 
2000);  and  (e)  the  availability  of  funds. 
Partnership  offers  may  not  be  extended 
to  all  applicants  that  score  well.  The 
Director,  in  consultation  with  Program 
staff,  will  select  the  partuerships  to  be 
established  with  the  NOAA  Restoration 
Center  and  determine  the  amount  of 
funds  available  for  each  approved 
partnership. 

Applicants  may  be  asked  to  modify 
objectives,  work  plans,  or  budgets  prior 
to  final  approval  of  an  award.  The  exact 
amoimt  of  funds  to  be  awarded,  the  final 
scope  of  activities,  the  partnership 
duration,  and  specific  NOAA 
cooperative  involvement  with  the 
activities  proposed  under  selected 
partnerships  will  be  determined  in  pre- 
award  negotiations  among  the  applicant, 
the  NOAA  Grants  Office,  and  the  NOAA 
Program  staff.  Partnership  activities 
should  not  be  initiated  in  expectation  of 
Federal  funding  until  a  notice  of  award 
document  is  received  from  the  NOAA 
Grants  Office. 

Successful  applicants  will  be  selected 
to  establish  habitat  restoration 
partnerships  with  the  RC  beginning 
March  26,  2001,  and  each  month 
thereafter  until  the  close  of  this 
solicitation.  Notification  of  approved 
partnership  status  will  take  place 
approximately  60  days  after  the 
cooperative  agreement  application  is 
forwarded  to  the  NOAA  Grants 
Management  Division,  when  all  NOAA/ 
applicant  negotiations  of  cooperative 
activities  have  been  completed. 


Applicants  should  consider  this 
selection  and  processing  time  in 
developing  requested  start  dates  for 
proposed  partnership  activities. 

XV.  Evaluation  Criteria 

Reviewers  will  assign  scores  to 
proposals  ranging  from  0  (unacceptable) 
to  100  (excellent)  points  based  on  the 
following  five  evaluation  criteria  and 
respective  weights: 

(1)  Potential  of  the  Partnership  to 
Benefit  Living  Marine  Resources  (20 
percent) 

Proposals  wrill  be  evaluated  on  (a)  the 
national  or  regional  extent  of  proposed 
habitat  restoration  activities  and  (b)  the 
types  of  habitats  that  will  be  restored 
under  the  partnership.  In  particular, 
NOAA  will  evaluate  proposals  based  on 
the  potential  of  the  applicant  and 
proposed  magnitude  of  the  partnership 
to  restore,  protect,  conserve,  and 
enhance  habitats  and  ecosystems  vital  to 
self-sustaining  populations  6f  living 
marine  resources  under  NOAA  Fisheries 
stewardship. 

(2)  Partner  Strengths  and  Experience  (20 
percent) 

The  applicant  should  demonstrate  its 
abilities  to  effectively  and  efficiently 
manage  a  significant  number  of  projects 
simultaneously.  Applicants  will  be 
evaluated  on  the  qualifications,  past 
experience,  and  potential  of  the  project 
partners  to  effectively  identify,  develop, 
select,  manage  and  oversee  all  project 
phases,  particularly  financial  and 
administrative  management  of  sub- 
awards,  and  the  ability  to  ensure 
scientifically-based  monitoring  is 
implemented  on  individual  projects 
funded  through  sub-awards. 

(3)  Adequacy  of  Partnership  Plan  (20 
percent) 

The  partnership  plan  will  be 
evaluated  on:  (a)  the  adequacy  of 
proposed  strategies  for  coordination 
with  NOAA  in  all  phases  of  project 
selection,  design,  implementation  and 
monitoring;  (b)  the  degree  to  which  the 
selection  process  is  competitive,  and 
ensures  that  sub-awards  are  made 
according  to  technical  evaluations  and 
identified  weighting  factors  consistent 
with  NOAA  priorities;  (c)  the  ability  of 
the  partner  to  foster  restoration 
activities  under  the  partnership  that  will 
be  consistent  with  regional  or 
community  planning  processes,  or  other 
stakeholder  mechanisms  used  to 
prioritize  projects;  (d)  the  degree  to 
which  projects  selected  for  sub-awards 
are  expected  to  have  long-lasting  results 
that  will  be  sustained  into  the  future 
through  conservation  easements  or 


similar  protection;  (e)  the  ability  to 
advance  the  partnership  and  increase 
awareness  of  the  importance  of  habitat 
restoration;  and  (f)  the  ability  to  provide 
assurance  that  projects  implemented 
through  sub-awards  will  meet  all 
Federal  and  state  environmental  laws 
and  obtain  applicable  permits  and 
consultations. 

(4)  Ability  to  Engage  Communities  in 
Habitat  Restoration  (20  percent) 

Proposals  will  be  evaluated  on  the 
suitabilify  of  proposed  actions  to 
involve  citizens  and  broaden  their 
participation  in  habitat  restoration 
projects.  Proposals  must  include 
information  on  how  the  selection  of 
projects  under  the  partnership  with 
NOAA  will  promote  significant 
communify  involvement  in  fisheries 
habitat  restoration  and  stewardship. 
Communify  participation  may  include: 
(a)  hands-on  training  and  restoration 
activities  undertaken  by  volunteers;  (b) 
sponsorship  from  local  entities,  either 
through  in-kind  goods  and  services 
(earth  moving,  technical  expertise, 
conservation  easements)  or  cash 
contributions;  (c)  public  education  and 
outreach;  (d)  support  from  state  and 
local  governments;  and  (e)  ability  to 
achieve  long-term  stewardship  for 
restored  resources  and  to  generate  a 
community  conservation  ethic. 

(5)  Cost-effectiveness  and  Budget 
Justification  (20  percent) 

Proposals  will  be  evaluated  on:  (a)  the 
percentage  of  funds  that  will  be 
dedicated  to  all  phases  of  restoration 
project  implementation  including 
physical,  on-the-ground  restoration 
compared  to  the  percentage  that  is  for 
administration  and  overhead  to  be  used 
by  the  partner;  (b)  the  overall  leverage 
of  NOAA  funds  anticipated,  including 
the  amount  of  cash  match;  (c)  the  ability 
to  which  the  partnership  and  projects 
selected  are  likely  to  catalyze  future 
restoration  and  protection  of  living 
marine  resources;  and  (d)  the  ability  of 
the  applicant  organization  to 
demonstrate  that  a  significant  benefit 
will  be  generated  for  a  reasonable  cost. 
NOAA  will  expect  cost-sharing  to 
leverage  funding  and  to  further 
encourage  partnerships  among 
government,  industry,  and  academia. 

XVI.  Other  Requirements  . 

Federal  Policies  and  Procedures 

Recipients  and  subrecipients  are 
subject  to  all  Federal  laws  and  Federal 
and  DOC  policies,  regulations,  and 
procedures  application  to  Federal 
financial  assistance  awards. 
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Past  Performance 

Any  first-time  applicant  for  Federal 
grant  funds  under  this  announcement  is 
subject  to  a  pre-award  accounting 
survey  prior  to  execution  of  the  award. 
Unsatisfactory  performance  under  prior 
Federal  awards  may  result  in  an 
application  not  being  considered  for 
funding. 

Pre-award  Activities 

If  applicants  inciir  any  costs  prior  to 
an  awaiid  being  made,  they  do  so  solely 
at  their  own  risk  of  not  being 
reimbursed  by  the  Government. 
Notwithstanding  any  verbal  or  written 
assurance  that  they  may  have  received, 
there  is  no  obligation  on  the  part  of 
NOAA  to  cover  pre-award  costs. 

No  Obligotion  of  Future  Funding 

If  an  application  is  selected  for 
funding,  NOAA  has  no  obligation  to 
provide  additional  future  funding  in 
connection  with  the  award.  Renewal  of 
an  award  to  increase  funding  or  extend 
the  period  of  performance  is  at  the  total 
discretion  of  Uie  Restoration  Center 
Director. 

Delinquent  Federal  Debts 

No  award  of  Federal  funds  shall  be 
made  to  an  applicant  or  to  its 
subrecipients  who  have  cuiy  outstanding 
delinquent  Federal  debt  or  fine  until: 

1.  Ine  delinquent  account  is  paid  in 
fuU; 

2.  A  negotiated  repayment  schedule  is 
established,  and  at  least  one  payment  is 
received;  or 

3.  Other  arrangements  are  made  that 
are  satisfactory  to  the  Department  of 
Commerce. 

Name  Check  Review 

All  non-profit  and  for-profit 
applicants  are  subject  to  a  name  check 
review  process.  Name  checks  are 
intended  to  reveal  whether  key 
individuals  associated  with  the 
applying  organization  have  been 
convicted  of,  or  are  presently  facing, 
criminal  charges  such  as  fraud,  theft, 
pequry,  or  other  matters  that 
significantly  reflect  on  the  applicant's 
management,  honesty,  or  financial 
integrity.  Potential  non-profit  and  for- 
profit  recipients  may  also  be  subject  to 
reviews  of  Dun  and  Bradstreet  data  or 
other  similar  credit  checks. 

Primary  Applicant  Certifications 

All  primary  applicants  must  submit  a 
completed  Form  CD  511,  "Certifications 
Regarding  Debarment,  Suspension  and 
Other  Responsibility  Matters;  Drug-Free 
Workplace  Requirements  and 
Lobb3ring."  The  following  explanations 
are  hereby  provided: 


1.  Nonprocurement  debarment  and 
suspension.  Prospective  ptulicipants  (as 
defined  at  15  CFR  26.105)  are  subject  to 
15  CFR  part  26,  "Nonprocurement 
Debanbent  and  Suspension,"  and  the 
related  section  of  the  certification  form 
prescribed  earlier  applies; 

2.  Drug-free  workplace.  Grantees  (as 
defined  at  15  CFR  26.605)  are  subject  to 
15  CFR  26,  subpart  F,  "Government- 
wide  Requirements  for  Drug-Free 
Workplace  (Grants),"  and  the  related 
section  of  the  certification  form 
prescribed  earlier  applies;  also  please 
enter  the  Principal  Place  of 
Performance,  that  is,  where  the  work 
will  be  done. 

3.  AnU-Lobbying.  Persons  (as  defined 
at  15  CFR  28.105)  are  subject  to  the 
lobbying  provision  of  31  U.S.C.  1352, 
"Limitation  on  use  of  appropriated 
funds  to  influence  certain  Federal 
contracting  and  financial  transactions," 
and  the  lobbying  section  of  the 
certification  form  prescribed  above 
applies  to  applications/bids  for  ^-ants, 
cooperative  agreements,  contracts  for 
more  than  $100,000,  and  loans  and  loan 
guarantees  for  more  than  $150,000. 

4.  Anti-Lobbying  disclosures.  Any 
applicant  who  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
a  Form  SF-LLL.  "Disclosure  Form  to 
Report  Lobbying,"  as  required  under  15 
CFR  part  28,  appendix  B. 

Lower  Tier  Certifications 

Recipients  shall  require  applicants/ 
bidders  for  subgrants,  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  under  the  award 
to  submit,  if  applicable,  a  completed 
Form  CD-512,  "Certifications  Regarding 
Debarment,  Suspension,  Ineligibility 
and  Voluntary  Exclusion-Lower  Tier 
Covered  Transactions  and  Lobbying" 
and  disclosure  Form  SF-LLL 
"Disclosure  of  Lobbying  Activities." 
Form  CD-512  is  intended  for  the  use  of 
recipients  and  should  not  be  transmitted 
to  DOC.  An  SF-LLL  submitted  by  any 
tier  recipient  or  subrecipient  should  be 
submitted  to  DOC  in  accordance  with 
the  instructions  contained  in  the  award 
document. 

False  Statements 

A  false  statement  on  the  application  is 
groimds  for  denial  or  termination  of 
funds  and  grounds  for  possible 
punishment  by  a  fine  or  imprisonment 
as  provided  in  18  U.S.C.  1001. 

Intergovernmental  Review 

Applications  under  this  program  are 
subject  to  the  provisions  of  Executive 
Order  12372,  "Intergovernmental 
Review  of  Federal  Programs." 


American-made  Equipment  and 
Products 

Applicants  are  hereby  notified  that 
they  are  encouraged,  to  the  extent 
feasible,  to  purchase  American-made 
equipment  and  products  with  funding 
provided  imder  this  program. 

Qassification 

Prior  notice  and  an  opportunity  for 
public  comments  are  not  required  by  the 
Administrative  Procedure  Act  or  by  any 
other  law  for  this  notice  concerning 
grants,  benefits,  and  contracts. 
Furthermore,  a  regulatory  flexibility 
analysis  is  not  required  for  the  purposes 
of  the  Regidatory  Flexibility  Act. 

This  action  has  been  determined  to  be 
"not  significant"  for  purposes  of 
Executive  Order  12866. 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  f>enalty  for  failure  to  comply 
with,  a  collection  of  information  subject 
to  the  requirements  of  the  Paperwork 
Reduction  Act  unless  that  collection 
displays  a  currently  valid  OMB  control 
number. 

This  notice  contains  collection-of- 
information  requirements  subject  to  the 
Paperwork  Reduction  Act.  The  use  of 
Standard  Forms  424,  424A,  424B  and 
SF-LLL  have  been  approved  by  OMB 
under  the  respective  control  numbers 
0348-0043,  0348-0044,  0348-0040,  and 
0348-0046. 

Dated:  February  5,  2001. 
William  T.  Hogarth, 

Acting  Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service. 

[FR  Doc.  01-3390  Filed  2-8-01;  8:45  am] 

BMJJNO  CODE  3S10-22-« 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

[CPSC  Ooctot  No.  01-C0004] 

Hanro.  USA,  Inc.,  a  Corporation, 
Proviaional  Accaptanca  of  a 
Settlament  Agreamant  and  Order 

agency:  Consiuner  Product  Safety 

Commission. 

ACTION:  Notice. 

summary:  It  is  the  policy  of  the 
Commission  to  publish  settlements 
which  it  provisionally  accepts  under  the 
Consiuner  Product  Safety  Act  in  the 
Federal  Register  in  accordance  with  the 
terms  of  16  CFR  1118.20(f).  Published 
below  is  a  provisionally-accepted 
Settlement  Agreement  with  Hanro, 
USA,  Inc.,  a  corporation,  containing  a 
dvil  penalty  of  $150,000. 
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DATES:  Any  Interested  person  may  ask 
the  Commission  not  to  accept  this 
agreement  or  otherwise  comment  on  its 
contents  by  filing  a  written  request  with 
the  Office  of  the  Secretary  by  February 
26, 2001. 

ADDRESSES:  Persons  wishing  to 
comment  on  this  Settlement  Agreement 
should  send  written  comments  to  the 
Conunent  01-C0004,  Office  of  the 
Secretary,  Consiuner  Product  Safety 
Commission,  Washington,  DC  20207. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  C.  Kacoyanis,  Trial  Attorney, 
Office  of  Compliance  and  Enforcement, 
Consumer  Product  Safety  Commission, 
Washington,  D.C.  20207;  telephone 
(301)  504-0626,  1346. 

SUPPLEMENTARY  INFORMATION:  The  text  of 
the  Agreement  and  Order  appears 
below. 

1 1  Dated:  February  6,  2001. 
Sadye  E.  Dunn, 

Secretary. 

Settlement  Agreement  and  Order 

1 1  1.  This  Settlement  Agreement  and 
Order,  entered  into  between  HANRO 
USA,  INC.  (hereinafter,  "HANRO  USA" 
or  "Respondent"),  a  corporation,  and 
the  staff  of  the  Consumer  Product  Safety 
Commission  (hereinafter,  "staff'), 
pursuant  to  the  procedures  set  forth  In 
16  C.F.R.  1118.20,  is  a  compromise 
resolution  of  the  matter  described 
herein,  without  a  hearing  or 
determination  of  issues  of  law  and  fact. 

I.  The  Parties 

2.  The  "staff"  is  the  staff  of  the 
Consumer  Product  Safety  Commission 
(hereinafter,  "Commission"),  and 
independent  federal  regulatory 
commission  of  the  United  States 
government  established  pursuant  to 
section  4  of  the  Consumer  Product 
Safety  Act  (CPSA),  as  amended,  15 
U.S.C.  2053. 

I    3.  Respondent  HANRO  USA,  INC.  is 
^  wholly  owned  subsidiary  of  HANRO 
A.G.  (hereinafter,  "HANRO  of 
Switzerland"),  a  Swiss  corporation 
located  in  Liestal,  Switzerland.  HANRO 
USA  is  located  at  40  East  34th  Street, 
Suite  207,  New  York,  NY  10016. 
HANRO  USA  is  an  importer  and 
wholesaler  of  women's  and  men's 
underwear  and  robes. 

n.  Allegations  of  the  Staff^ 

A.  Violations  of  the  Flammable  Fabrics 
Act 

4.  In  1998,  HANRO  of  Switzeriand 
anufactured  Ladies'  Fleece  Robes, 
style  number  6812,  6813,  and  6814, 
90%  cotton/10%  polyester  fleece  fabric. 
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5.  In  September  and  October  of  1998, 
Respondent  imported  into  the  United 
States  1,261  of  these  fleece  robes. 

6.  These  fleece  robes  were  subject  to 
the  Standard  for  the  Flammability  of 
Clothing  Textiles  (hereinafter,  "Clothing 
Standard"),  16  CFR  part  1610,  issued 
under  section  4  of  the  Flammable 
Fabrics  Act  (FFA). 

7.  Neither  before  importation,  nor 
before  sale  of  these  fleece  robes,  did 
Respondent  verify  whether  they 
complied  with  the  requirements  of  the 
Clothing  Standard. 

8.  Respondent  sold  these  fleece  robes 
to  its  retail  customers  from  September 
1998  through  December  1998. 

9.  hi  1999,  HANRO  of  Switzerland 
manufactured  Ladies'  Fleece  Robes, 
style  numbers  6314  emd  6315  made  from 
essentially  the  same  fleece  fabric  as  the 
fleece  robes  identffied  in  paragraph  4 
above. 

10.  On  or  about  September  15, 1999, 
Respondent  received  flammability  test 
results  for  the  fleece  robes  identified  in 
paragraph  9  above.  The  test  results 
showed  that  these  fleece  robes  were 
dangerously  flammable  and  unsuitable 
for  clothing  because  of  their  rapid  and 
intense  burning  and,  therefore,  violated 
the  Clothing  Standard. 

11.  Between  October  22, 1999  and 
November  3,  1999,  Respondent 
imported  into  the  United  States  870  of 
the  fleece  robes  identified  in  paragraph 
9  and  10  above. 

12.  Between  October  28,  1999  and 
November  13,  1999,  Respondent  sold 
the  fleece  robes  identified  in  paragraphs 
9  and  11  above  to  its  retail  customers. 

13.  On  December  5,  1999,  Respondent 
received  an  incident  report  involving  an 
accidental  ignition  of  one  of  these  fleece 
robes.  According  to  the  report,  the 
victim  wore  the  rob  while  making  tea, 
the  sleeve  caught  fire,  and  the  victim 
received  bums  to  her  hair  and  wrenched 
her  back  while  removing  the  flaming 
robe. 

14.  On  December  7, 1999,  Respondent 
reported  the  incident  to  the 
Commission. 

15.  After  reporting  the  incident  to  the 
Commission,  Respondent  admitted  its 
1998  importation  and  sale  of  the  fleece 
robes  identified  in  paragraph  4  above. 

16.  In  January  2000,  Respondent 
conducted  flammability  testing  for  the 
first  time  on  the  fleece  robes  imported 
in  1998.  The  test  results  showed  that 
those  fleece  robes  were  dangerously 
flammable  and  unsuitable  for  clothing 
because  of  their  rapid  and  intense 
burning  and,  therefore,  violated  the 
Clothing  Standard. 

17.  Respondent  knowingly  imported 
into  the  United  States  and  sold  in 
commerce  the  fleece  robes  identified  in 


paragraphs  4  and  9  above  that  violated 
the  Clothing  Standard,  as  the  term 
"knowingly"  is  defined  in  section 
5(e)(4)  of  the  FFA,  15  U.S.C.  1194(e)(4), 
in  violation  of  section  3  of  the  FFA,  15 
U.S.C.  1192.  A  knowing  violation  of  this 
provision  subjects  Respondent  to  civil 
penalties  under  section  5(e)(1)  of  the 
FFA,  15  U.S.C.  1194(e)(1). 

B.  Violations  of  the  Consumer  Product 
Safety  Act 

18.  The  allegations  contained  in 
paragraphs  4  through  17  above  are 
realleged. 

19.  Respondent's  fleece  robes  are 
"consumer  products"  and  Respondent 
is  an  "importer"  and  therefore,  a 
"manufacturer"  of  "consumer  products" 
which  are  "distributed  in  commerce"  as 
those  terms  are  defined  in  sections 
3(a)(1),  (4).  and  (11)  of  the  CPSA,  15 
U.S.C.  2052(a)(1),  (4),  and  (11). 

20.  Section  15(b)  of  the  CPSA,  15 
U.S.C.  2064(b)  requires  every 
manufacturer  of  a  consumer  product 
distributed  in  commerce,  who  obtains 
information  which  reasonably  supports 
the  conclusion  that  such  product 
contains  a  defect  which  could  create  a 
substantial  product  hazard  or  creates  an 
unreasonable  risk  of  serious  injury  or 
death  to  immediately  inform  the 
Commission  of  such  defect,  or  of  such 
risk. 

21.  Respondent  knew  or  should  have 
known  that  the  fleece  robes  identified  in 
paragraphs  4  and  9  above  contained  a 
defect  which  could  create  a  substantial 
product  hazard  or  created  an 
unreasonable  risk  of  serious  injury  or 
death.  These  fleece  robes  were  highly 
flammable  and  were  likely  to  cause 
severe  bum  injuries  or  death  and, 
therefore,  violated  the  Clothing 
Standard.  Respondent  did  not 
immediately  notify  the  Commission  of 
the  risk  presented  by  these  fleece  robes. 

22.  Only  after  receiving  a  report  of  a 
fire  incident  caused  by  one  of  these 
fleece  robes,  did  Respondent  notify  the 
Commission  pursuant  to  section  15(b)  of 
the  CPSA,  id. 

23.  Respondent  knowingly  failed  to 
file  a  timely  report  under  section  15(b) 
of  the  CPSA,  id,  as  the  term 
"knowingly"  is  defined  in  section  20(d) 
of  the  CPSA,  15  U.S.C.  2069(d),  in 
violation  of  section  19(a)(4)  of  the 
CPSA,  15  U.S.C.  2068(a)(4).  A  knowing 
violation  of  this  provision  subjects 
Respondent  to  civil  penalties  under 
section  20  of  the  CPSA.  15  U.S.C.  2069. 

m.  Response  of  Respondent 

24.  Respondent  denies  the  staffs 
allegations  set  forth  in  paragraphs  4 
through  23  above. 
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25.  Respondent  denies  that  it 
knowingly  violated  either  the 
Flammable  Fabrics  Act  or  the  Consumer 
Product  Safety  Act. 

26.  On  its  own  initiative,  Respondent 
reported  the  incident  that  is  the  basis  of 
these  proceedings,  and,  beginning  on 
December  8,  1999,  voluntarily 
imdertook  a  recall  of  Ladies'  Fleece 
Robes,  style  numbers  6314  and  6315. 
Begiiming  on  January  7,  2000, 
Respondent  voluntarily  initiated  a  recall 
of  Ladies'  Fleece  Robes,  style  numbers 
6812,  6813,  and  6814.  Respondent 
voluntarily  offered  a  substantial  gift 
certificate  to  consiuners  to  encourage 
returns,  voluntarily  undertook  a  second 
roiind  of  retailer  notices  when  the  initial 
term  of  the  recalls  expired,  voluntarily 
extended  the  term  of  its  recalls  and 
consimier  incentives  through  December 
31,  2000,  and  voluntarily  destroyed  or 
identified  for  destruction  virtually  all 
the  robes  retiuned  under  the  recall. 

IV.  Agreement  of  the  Parties 

27.  The  Commission  has  jurisdiction 
over  Respondent  and  the  subject  matter 
of  this  Settlement  Agreement  and  Order 
under  the  Consumer  Product  Safety  Act 
(CPSA),  15  U.S.C.  2051  et  seq.\  the 
Flammable  Fabrics  Act  (FFA),  15  U.S.C. 
1191  et  seq.;  and  the  Federal  Trade 
Commission  Act  (FTCA),  15  U.S.C.  41  et 
sea. 

28.  This  Agreement  is  entered  into  for 
settlement  purposes  only  and  does  not 
constitute  an  admission  by  Respondent 
or  a  determination  by  the  Commission 
that  Respondent  knowingly  violated  the 
FFA's  Clothing  Standard  and/or  the 
CPSA's  Reporting  Requirement. 

29.  Upon  provisional  acceptance  of 
this  Settlement  Agreement  and  Order  by 
the  Commission,  this  Settlement 
Agreement  and  Order  shall  be  placed  on 
the  public  record  and  shall  be  published 
in  the  Federal  Register  in  accordance 
Mrith  the  procediuvs  set  forth  in  16  CFR 
1118.20(0-  If  the  Commission  does  not 
receive  any  written  request  not  to  accept 
the  Settlement  Agreement  and  Order 
within  15  days,  the  Settlement 
Agreement  and  Order  will  be  deemed  to 
be  finally  accepted  on  the  16th  day  after 
the  date  it  is  published  in  the  Federal 
Register. 

30.  Upon  final  acceptance  of  this 
Settlement  Agreement  by  the 
Conunission  and  issuance  of  the  Final 
Order,  Respondent  knowingly, 
voluntarily,  and  completely  waives  any 
rights  it  may  have  in  this  matter  (1)  to 
an  administrative  or  judicial  hearing,  (2) 
to  judicial  review  or  other  challenges  or 
contest  of  the  validity  of  the 
Commission's  actions,  (3)  to  a 
determination  by  the  Commission  as  to 
whether  Respondent  failed  to  comply 
with  the  FFA,  as  alleged,  or  the  CPSA, 


as  alleged,  (4)  to  a  statement  of  findings 
of  facts  and  conclusions  of  law,  and  (5) 
to  any  claims  under  the  Ek^ual  Access  to 
Justice  Act. 

31.  In  settlement  of  the  staff's 
allegations.  Respondent  agrees  to  pay  a 
$150,000.00  civil  penalty  as  set  forth  in 
the  attached  Order  incorporated  herein 
by  reference. 

32.  The  Commission  may  publicize 
the  terms  of  this  Settlement  Agreement 
and  Order. 

33.  Upon  final  acceptance  by  the 
Commission  of  this  Settlement 
Agreement  and  Order,  the  Commission 
shall  issue  the  attached  Order. 

34.  A  violation  of  the  attached  Order 
shall  subject  Respondent  to  appropriate 
legal  action. 

35.  Agreements,  understandings, 
representations,  or  interpretations  made 
outside  this  Settlement  Agreement  and 
Order  may  not  be  used  to  vary  or 
contradict  its  terms. 

36.  The  provisions  of  this  Settlement 
Agreement  and  Order  shall  apply  to, 
and  be  binding  upon.  Respondent  and 
each  of  its  shareholders,  ofGcers, 
directors,  employees,  agents,  successors, 
assigns,  and  representatives,  directly  or 
through  any  corporation,  subsidiary, 
division,  or  other  business  entity,  or 
through  any  agency,  device,  or 
instrumentality. 

Respondent  Hanro  USA,  Inc. 

Dated:  December  26,  2000. 
Niki  Sachs, 
President  and  Chief  Executive  Officer,  Hanro 

USA,  Inc..  40  East  34th  Street,  New  York. 

NY  10016. 

Commission  Staff 

Alan  H.  Schoem, 

Assistant  Executive  Director,  Consumer 
Product  Safety  Commission.  Office  of 
Compliance.  Washington,  DC  20207-0001 . 

Eric  L.  Stone, 

Director,  Legal  Division,  Office  of 
Compliance. 

Dated:  January  3,  2001. 
Dennis  C.  Kacoyanis, 
Trial  Attorney,  Legal  Division.  Office  of 

Compliance. 

Order 

Upon  consideration  of  the  Settlement 
Agreement  entered  into  between 
Respondent  Hanro  USA,  Inc. 
(hereinafter,  "Respondent"),  a 
corporation,  and  the  staff  of  the 
Consumer  Product  Safety  Commission 
("Commission");  and  the  Commission 
having  jurisdiction  over  the  subject 
matter  and  Respondent;  and  it 
appearing  that  the  Settlement 
Agreement  and  Order  is  in  the  public 
interest,  IT  IS 

Ordered,  that  the  Settlement 
Agreement  be  and  hereby  is  accepted, 
and  it  is 

Further  Ordered,  that  upon  final 
acceptance  of  the  SetUement  Agreement 


and  Order,  Respondent  Hanro  USA,  Inc. 
shall  pay  to  the  United  States  Treasury 
a  civil  penalty  in  the  amount  of  ONE 
HUNDRED  FIFTY  THOUSAND  AND 
00/100  DOLLARS  ($150,000.00)  in  three 
(3)  payments  of  FIFTY  THOUSAND 
AND  00/100  DOLLARS  ($50,000.00) 
each.  The  first  payment  of  FIFTY 
THOUSAND  AND  00/100  DOLLARS 
($50,000.00)  shall  be  paid  within  twenty 
(20)  days  after  service  of  the  Final  Order 
of  the  Commission  (hereinafter,  "the 
anniversary  date").  The  second  payment 
of  FIFTY  THOUSAND  AND  00/100 
DOLLARS  ($50,000.00)  shall  be  paid 
within  nine  (9)  months  of  the 
anniversary  date.  The  third  payment 
shall  be  paid  within  eighteen  (18) 
months  of  the  anniversary  date.  Upon 
the  failiue  of  Respondent  Hanro  USA, 
Inc.  to  make  a  payment  or  upon  the 
making  of  a  late  payment  by  Respondent 
Hanro  USA,  Inc.  (a)  the  entire  amotmt 
of  the  civil  penalty  shall  be  due  and 
payable,  and  (b)  interest  on  the 
outstanding  balance  shall  accrue  and  be 
paid  at  the  federal  legal  rate  of  interest 
under  the  provisions  of  28  U.S.C. 
§§  1961(a)  and  (b). 

Provisionally  accepted  and 
provisional  Order  issued  on  the  6th  day 
of  February,  2001. 

By  Order  of  the  Commission. 

Sadye  E.  Dium, 

Secretary.  Consumer  Product  Safety 
Commission. 

|FR  E>oc.  01-3408  Filed  2-8-01;  8:45  am] 

BIUJNQ  CODE  63S5-01-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Proposed  Collection;  Common 
Request 

AGENCY:  Department  of  the  Air  Force, 
DoD. 

ACTION:  Notice. 

In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Department 
of  the  Air  Force  announces  the 
proposed  reinstatement  of  a  public 
information  collection  and  seeks  public 
conunent  on  the  provisions  thereof. 
Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  acciu-acy  of  the 
agency's  estimate  of  the  btu-den  of  the 
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proposed  information  collection;  and  (c) 
ways  to  minimize  the  biuden  of  the 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  April  10,  2001. 
ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
AFSPC  CSS/SCFB,  150  Vandenberg  St, 
Suite  1105,  ATTN:  SMSgt  Jack 
Kretchek,  Peterson  AFB,  CO  80914- 
4730. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address,  or  call 
AFSPC  CSS  Force  Application  and 
Sustainment,  (719)  554-4057. 

Title,  Associated  Form,  and  OMB 
Number:  Intercontinental  Ballistic 
Missile  Hardened  Intersite  Cable  Right- 
of-Way  Landowner/Tenant 
Questionnaire,  AF  Form  3951,  OMB 
Number  0701-0141. 

Needs  and  Uses:  The  information 
collection  requirement  is  used  to  report 
changes  in  ownership/lease 
information,  conditions  of  missile  cable 
route  and  associated  appurtenances,  and 
projected  building/excavation  projects. 
The  information  collected  is  used  to 
ensiue  system  integrity  and  to  maintain 
a  close  contact  public  relations  program 
with  involved  persoimel  and  agencies. 

Affected  Public:  Individuals  or 
households;  Farms. 

Number  of  Respondents:  4,000. 

Responses  per  Respondent:  1. 

Average  Burden  per  Response:  15 
Minutes. 

Frequency:  Bieimially. 
SUPPLEMENTARY  INFORMATION: 

Summary  of  Information  Collection 

Respondents  are  landowners/tenants. 
This  form  collects  updated  landowner/ 
tenant  information  as  well  as  data  on 
local  property  conditions  which  could 
adversely  affect  the  Hardened  Intersite 
Cable  System  (HICS)  such  as  soil 
erosion,  projected/building  projects, 
excavation  plans,  etc.  This  information 
also  aids  in  notifying  landowners/ 
tenants  when  HICS  preventive  or 
corrective  maintenance  becomes 
necessary  to  ensure  iminterrupted 
Intercontinental  Ballistic  Missile 
command  and  control  capability. 

Janet  A.  L.ong, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  01-3376  Filed  2-8-01;  8:45am] 

BHJJNO  CODE  S001-0S-U 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Record  of  Decision  (ROD)  of  the  Final 
Environmental  Impact  Statement 
(FEIS)  on  ttte  Disposal  and  Reuse  of 
the  Stratford  Army  Engine  Plant 
(SAEP),  Stratford,  CT 

agency:  Department  of  the  Army,  DoD. 
ACTION:  Notice  of  availability. 

SUMMARY:  The  Department  of  the  Army 
announced  the  availability  of  the  ROD 
of  the  FEIS  on  the  Disposal  and  Reuse 
of  the  Stratford  Army  Engine  Plant,  in 
accordance  with  the  Defense  Base 
Closure  and  Realignment  Act  of  1990, 
Public  Law  101-510,  as  amended. 
ADDRESSES:  A  copy  of  the  ROD  may  be 
obtained  by  vmting  to  Mrs.  Shirley 
Vance,  U.S.  Army  Materiel  Command, 
ATTN:  AMCQMA,  5001  Eisenhower 
Avenue,  Alexandria,  VA  22333-0001. 
Copies  of  the  FEIS  may  be  obtained  by 
writing  to  Mr.  Joe  Hand,  Corps  of 
Engineers,  Mobile  District,  ATTN:  PD- 
EC,  P.O.  Box  2288,  Mobile,  AL  36628- 
0001. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Shirley  Vance  by  facsimile  at  (703)  617- 
6447. 

SUPPLEMENTARY  INFORMATION:  In  the 
ROD,  the  Army  concludes  that  the  FEIS 
adequately  addresses  the  impacts  of 
property  disposal  and  documents  its 
decision  to  transfer  the  property  as 
encumbered.  The  ROD  concludes  that 
approximately  71  of  the  75-acre  SAEP 
property  will  be  conveyed  subject  to 
restrictions,  identified  in  the  FEIS,  that 
relate  to  the  following:  asbestos- 
containing  material,  an  easement  for 
avigation,  an  easement  for  public  access, 
other  easements  and  rights-of-way, 
floodplains,  a  groundwater  use 
prohibition,  historic  resources,  land  use 
restrictions,  lead-based  paint,  remedial 
actions,  and  wetlands.  'The  Army's 
intent  under  the  ROD  is  to  transfer 
approximately  71  acres  to  the  SAEP 
Local  Reuse  Authority  (LRA).  The  Army 
may  subsequently  decide  to  transfer 
approximately  4  acres  of  the  SAEP 
property  to  the  City  of  Bridgeport  for 
airport  purposes.  If  the  City  of 
Bridgeport  is  unable  to  acquire  the 
necessary  permits  and  approvals  for 
their  proposed  activity  on  the 
approximately  4-acre  parcel  within  a 
reasonable  period  of  time  after  the 
conveyance  of  the  property  to  the  SAEP 
LRA,  die  Army  will,  consistent  with  its 
disposal  authorities,  convey  the  4-acre 
parcel  to  the  SAEP  LRA.  Approximately 
5  acres  of  the  total  acreage  being 
transferred  to  the  LRA  will  have 
avigation  restrictions  for  height  and 


electromagnetic,  smoke  and  light 
emissions.  The  Army  vkill  impose  deed 
restrictions  or  other  requirements  to 
ensiu^  safety  and  protection  of  human 
health  and  the  enviroiunent. 

The  Army  has  taken  all  practicable 
measures  to  avoid  or  minimize 
environmental  harm  associated  with  its 
preferred  alternative  of  encumbered 
property  disposal.  Mitigation  measures 
for  reuse  activities  are  identified  in  the 
FEIS. 

Dated:  February  5,  2001. 
Raymond  J.  Fatz, 

Deputy  Assistant  Secretary  of  the  Army 
{Environment,  Safety  and  Occupational 
Health)  OASA(I6-E). 
[FR  Doc.  01-3330  Filed  2-8-01;  8:45  am] 

BUJNQ  CODE  371»-0a-M 

DEPARTMENT  OF  DEFENSE 

Department  of  ttw  Army 

Army  Science  Board;  Notice  of  Opsn 
Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisqiy  Committee  Act 
(P.L.  92—463),  annoimcement  is  made  of 
the  following  Conmiittee  Meeting: 

Name  of  Committee:  Army  Science  Board 
(ASB). 

Date  of  Meeting:  13  February  2001. 

Time  of  Meeting:  0830-1700. 

Place:  11th  floor  COnf.  Room,  Presidential 
Towers,  Crystal  City,  Virginia. 

Agenda:  The  Army  Science  Board's  (ASB) 
Ad  Hoc  Study  on  "Adapting  Future  Wireless 
Technologies"  will  have  their  kickoff 
meeting  to  outline  study  goals,  breakout  into 
specific  panels,  and  schedule  meetings. 
There  will  be  NO  outside  briefings  at  this 
kickoff  meeting.  If  you  require  additional 
information  or  have  any  questions,  please 
call  Mr.  Jeff  Ozimek.  the  Study  Staff 
Assistant  on  (732)  532-5496. 

Wayne  Joyner, 

Program  Support  Specialist,  Army  Science 

Board. 

[FR  Doc.  01-3327  Filed  2-8-01;  8:45  ami 

BILUNO  COOe  3710-0«-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  CP01-76-O00,  CP01-77-000, 
and  RP01 -21 7-000] 

Cove  Point  LNG  Limited  Partnership; 
Notice  of  Application  and  Notice  of 
Rate  Settlement 

Februarys,  2001. 

Take  notice  that  on  January  30,  2001, 
Cove  Point  LNG  Limited  Partnership 
(Cove  Point),  P.O.  Box  1396,  Houston. 
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Texas  77251,  filed  applications 
pursuant  to  Section  7(c)  pocket  No. 
CPOl-76-000]  and  Section  3(a)  [Docket 
No.  CPOl-77-OOOl  of  the  Natural  Gas 
Act  (NGA)  seeking  approval  to  construct 
certain  new  facilities,  and  to  reactivate 
and  operate  certain  existing  facilities  at 
Cove  Point's  liquefied  natural  gas  (LNG) 
terminal  located  in  Calvert  County,    . 
Maryland.  Cove  Point  proposes  to 
provide  open  access  LNG  tanker  storage 
services  to  customers  with  waterbome 
supplies  of  LNG.  Cove  Point  also  filed 
in  Docket  No.  RPOl-21 7-000,  a 
Stipulation  and  Agreement  (Rate 
Settlement)  pursuant  to  Rule  602  of  the 
Commission's  Rules  (18  CFR  385.602) 
which  was  reached  among  itself,  certain 
existing  LNG  peaking  and  transportation 
customers,  and  the  new  proposed 
waterbome  LNG  customers.  The  Rate 
Settlement  would  set  Initial  rates  for 
proposed  new  customers  piu^uant  to 
Section  7(c)  of  the  NGA,  and  would 
change  existing  rates  for  existing 
customers  pursuant  to  Section  4  of  the 
NGA.  Take  notice  of  the  special  Rule 
602  comment  procedures  in  this  case,  as 
set  forth  below. 

The  filing  may  be  viewed  at  http:// 
www.feTC.psd.us/online/rims.htm  (call 
202-208-2222  for  assistance).  Questions 
regarding  the  details  of  this  proposed 
project  and  Rate  Settlement  should  be 
directed  to  Virginia  C.  Levenback, 
Senior  Counsel,  Cove  Point  LNG 
Limited  Partnership  and  Williams  Cove 
Point  LNG  Company,  L.L.C.,  P.O.  Box 
1396.  Houston,  Texas  77251-1396: 
Telephone:  (713)  215-2810. 

In  the  late  1970's  and  through  1980, 
the  LNG  facilities  now  owned  by  Cove 
Point  were  used  for  waterbome, 
imported  LNG,  but  LNG  imports  ceased 
and  the  facUities  were  "mothballed".  In 
1994,  Cove  Point  was  authorized  by  the 
Commission  to  reactivate  the 
mothballed  onshore  LNG  facilities  and 
to  construct  an  LNG  Uquefaction  unit 
for  the  purpose  of  storing  domestic 
natiiral  gas  during  the  summer  for  use 
at  peak  times  during  the  winter.  Now 
Cove  Point  seeks  to  reactivate  the 
o&hore  LNG  fecilities  and  build 
additional  onshore  facilities  in  order  to 
provide  waterbome  LNG  tanker  services 
once  again.  These  waterbome  shipments 
of  LNG  will  in  all  likelihood  be 
imported,  but  the  importation  of  LNG, 
per  se,  is  subject  to  the  jurisdiction  of 
the  Department  of  Energy  under  Section 
3  of  the  NGA  (10  CFR  590). 

Cove  Point  requests  Commission 
approval  to  repair,  improve,  upgrade,  or 
replace  various  existing  unloading, 
control,  LNG  flow,  vaporization,  and 
safety  systems.  Cove  Point  is  seeking  a 
certificate  under  Section  7(a)  of  the 
NGA,  and  Part  157  of  the  Commission's 
regulations,  (18  CFR  Part  157)  to 


reactivate,  repair  or  replace  the 
following  existing  facilities: 
Refurbishment/Replacement  of 

imloading  arms; 
Refurbishment  of  offshore  control 

building; 
Refurbishment/upgrade  of  hazard 

detectors; 
Refurbishment/upgrade  of  fire  detectors; 
Refurbishment/upgrade  of  electrical 

systems; 
Refurbishment/upgrade  of  offshore  fire 

water  systems; 
Refurbishment/upgrade  of  second  stage 

send  out  pumps; 
Refurbishment  of  cold  blowers; 
Refurbishment  of  insulator  systems; 
Upgrade  and  expand  office  buildings; 
Rerurbishment  of  fuel  gas  system  and 

heaters; 
Upgrade  fire  .protection  on  all  LNG 

storage  tanks;  and 
Refurbishment  of  vaporizers  (including 

the  replacement  of  tube  bundles). 
Cove  Point  is  also  seeking  a  certificate 
to  construct  the  following  new  facilities: 

Installation  of  a  fifth  new  850,000-barrel 

LNG  storage  tank  (2,800,000  Dth 

vapor  equivalent); 
Installation  of  Btu  reduction  facility; 

and 
Installation  of  a  Cove  Point  metering 

station. 
Cove  Point  states  that  the  proposed 
reactivation  of  the  LNG  terminalling 
operation  is  estimated  to  cost  about  $65 
million,  and  the  construction  of  the  fifth 
storage  tank  is  estimated  to  cost  about 
$38  million. 

Cove  Point  seeks  approval  to  provide 
the  LNG  tanker  services  on  a  firm  and 
interruptible  basis  pursuant  to  Part  284 
of  the  Commission's  regulations  and 
under  proposed  new  Rate  Schedules 
LTD-1  and  LTD-2.  respectively.  Cove 
Point  proposes  to  ofiisr  open-access, 
non-discriminatory  LNG  tanker  services, 
which  would  include  the  receipt  of 
waterbome  LNG,  LNG  storage,  LNG 
vaporization,  and  pipeline 
transportation  of  vaporized  LNG  into 
the  interstate  pipeline  grid  through  Cove 
Point's  pipeline's  existing 
interconnections  with  Dominion 
Transmission  Inc.,  and  Columbia  Gas 
Transmission  Company  in  Loudoim 
County,  Virginia. 

Cove  Point  says  that  it  had  an  open 
season  in  early  2000  to  offer  LNG  tanker 
services  and  as  a  result  it  executed 
binding  precedent  agreements  for  one 
himdred  percent  (100%)  of  the  firm 
LNG  tanker  services  that  was  offered  at 
the  maximum  rate  and  for  twenty  year 
primary  terms  with  three  customers. 
The  three  customers  are  HP  Energy 
Company,  Shell  NA  LNG,  Inc.,  and  El 
Paso  Merchant  Energy,  L.P.  Cove  Point 
states  that  a  firm  LNG  tanker  services 
customer  will  contract  for  and  pay  a 


monthly  reservation  fee  based  upon  its 
Maximum  Daily  Delivery  Quantity 
(MDDQ).  The  total  available  MDDQ 
offered  by  Cove  Point  in  its  open  season 
was  750,000  Dth  per  day,  and  the  three 
winning  bidders  were  awarded  the 
entire  available  delivery  quantity,  each 
receiving  250,000  Dth  per  day.  Cove 
Point  states  that  the  customers  are 
allocated  LNG  storage  capacity  based  on 
fixed  ratio  of  storage  capacity  to 
contracted  MDDQ. 

Cove  Point  currently  provides  10-day, 
5-day  and  3-day  firm  LNG  peaking 
services  under  Rate  Schedules  FPS-1, 
FPS-2,  and  FPS-3,  respectively,  and 
firm  and  interruptible  transportation 
services  under  Rate  Schedules  FTS  and 
ITS.  The  peaking  services  now  consist 
of  the  receipt  and  Liquefaction  of 
domestic  natural  gas  during  a  summer 
injection  season  (April  16-December 
14),  storage  of  the  LNG,  vaporization  of 
the  LNG  and  delivery  of  the  natiiral  gas 
during  a  winter  withdrawal  season 
(December  15-April  15). 

After  approval  of  the  waterbome  LNG 
reactivation  and  the  firm  and 
interruptible  LNG  tanker  services  under 
proposed  new  Rate  Schedules  LTD-1 
and  LTD-2,  Cove  Point  will  continue  to 
provide  3-day,  5-day  and  10-day 
peaking  services  to  its  peaking 
customers  under  existing  Rate 
Schedules  FPS-1,  FPS-2  and  FPS-3. 
With  the  commencement  of  waterbome 
LNG  receipts,  however.  Cove  Point  will 
operate  its  facilities  on  an  integrated 
basis,  which  will  enable  Cove  Point  to 
serve  existing  peaking  and 
transportation  customers  at  lower  rates 
due  to  the  expected  discontinued 
operation  of  its  LNG  liquefaction 
facilities.  Those  reduced  rates  will  be 
placed  into  effect  upon  the 
commencement  of  Uie  proposed  LNG 
tanker  services  pursuant  to  the  terms  of 
a  Stipulation  and  Agreement  (Rate 
Settlement)  among  Cove  Point,  certain 
of  the  existing  peaking  and 
transportation  customers  and  three  new 
LNG  tanker  services  customers,  all  as 
identified  in  the  Rate  Settlement.  The 
Rate  Settlement  is  submitted  pursuant 
to  Rule  602  pf  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.602). 

Cove  Point  states  that  the  Rate 
Settlement  resolves  certain  non- 
environmental  issues  related  to  this 
application,  including  agreed-upon  rates 
for  both  LNG  tanker  services,  peaking 
services,  and  transportation  services. 
The  Rate  Settlement  addresses  how 
Cove  Point's  existing  and  proposed 
tanker  (discharge,  storage  and 
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ransportation  capacity  and  the  costs  the 
acilities  that  create  such  capacity  will 
)e  allocated  between  its  existing  and 
new  customers.  The  specific  rates  for 
new  and  existing  customers  proposed  in 
the  Rate  Settlement  are  listed  as  an 
appendix  to  the  Rate  Settlement  (Exhibit 
U  of  Cove  Point's  application),  and  in 
Exhibit  P  of  Cove  Point's  application. 
The  Rate  Settlement  also  allows  for 
inclusion  of  the  costs  of  for  certain 
pipeline  line  enhancements  listed  as  an 
appendix  to  the  Rate  Settlement, 
including  the  planned  construction  of 
an  interconnection  with 
Transcontinental  Gas  Pipe  Line 
Corporation  in  Fairfax  County,  Virginia. 
Cove  Point's  application  also  includes 
a  pro  forma  copy  of  the  revised  FERC 
Gas  Tariff  imder  which  Cove  Point  will 
provide  firm  and  interruptible  LNG 
tanker  services  on  an  open  access  basis 
and  the  continuance  of  its  LNG  peaking 
and  transportation  services.  The 
proposed  pro  forma  tariff  includes  new 
rate  schedules  for  firm  and  interruptible 
LNG  tanker  discharging  services,  minor 
conforming  changes  to  the  rate 
schedules  of  existing  services,  changes 
to  the  General  Terms  and  Conditions 
and  conforming  changes  to  pro  forma 
service  agreements.  Changes  to  Cove 
Point's  currently  effective  tariff  sheets 
are  reflected  in  the  redlined  version  of 
the  proposed  tariff  which  is  included  in 
Exhibit  P  of  Cove  Point's  application. 

In  addition.  Cove  Point  seeks 
authorization  to  construct,  site,  and 
modify  the  import  facilities  at  the 
terminal  in  Calvert  County,  Maryland 
under  Section  3(a)  of  the  NGA,  and  Part 
153  of  the  Commission's  regulations,  18 
CFR  Part  153. 

Cove  Point  requests  that  the 
Commission  issue  a  final  order  granting 
the  requested  certificates,  approvals  and 
authorizations  by  July  25,  2001.  Cove 
Point  states  that  this  proposed  schedule 
will  enable  it  to  refurbish  and  reactivate 
the  above  listed  LNG  facilities  by  April 
1,  2002,  and  to  construct  and  place  in 
service  the  proposed  fifth  LNG  storage 
tank  at  the  terminal  by  September  1, 
2003. 

There  are  three  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  Febmary  27,  2001, 
file  with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street  NE., 
Washington,  DC  20426,  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  J^cedure  (18  CFR 
385.214  or  38b. 211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 


placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  documents 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  its  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  "The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 
associated  with  the  Conmiission's 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  docimients 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 

A  third  way  to  participate  is  to  file 
initial  and/or  reply  comments  about  the 
Rate  Settlement  under  Rule  602  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.602).  However, 
in  this  case,  because  of  the  commonality 
of  Cove  Point's  requests  in  the  above 
referenced  dockets,  the  prescribed  time 
for  such  initial  and  reply  comments 
imder  Section  385.602(f)(2)  is  hereby  set 
such  that  initial  comments  on  the  Rate 
Settlement  must  be  filed  with  the 
Secretary  on  or  before  February  27, 
2001 ,  and  reply  comments  must  be  filed 
with  the  Secretary  on  or  before  March 
14,  2001.  The  date  of  March  14,  2001, 
should  coincide  with  the  date  by  which 


any  appropriate  answers  to  motions  to 
intervene  or  other  motions  must  be  filed 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.213). 

The  Commission  may  issue  a 
preliminary  determination  on  non- 
environmental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project. 
This  preliminary  determination 
typically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
effect  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  on  landowners  and  communities. 
For  example,  the  Commission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  the 
non-environmental  benefits  to  be 
provided  by  the  project.  Therefore,  if  a 
person  has  comments  on  community 
and  landowner  impacts  from  this 
proposal,  it  is  important  either  to  file 
comments  or  to  intervene  as  early  in  the 
process  as  possible. 

Comments  and  protests  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  See,  18  CFR  385. 2001  (a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.  us/ efi/ doorbell. htm. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  the  certificate  and 
authorization,  and  accepting  or  rejecting 
the  Rate  Settlement  will  be  issued. 

David  P.  Boergere, 

Secretary. 

[PR  Doc.  01-3349  Filed  2-8-01;  8:45  am] 

nUJNO  COOC  6717-ei-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  No.  EG01-39-000] 

Duke  Energy  McClaIn,  LLC;  Notfca  of 
Amendment  of  Application  for 
Commission  Datermlrtation  of  Exempt 
Wholesale  Generator  Status 

February  5,2001. 

Take  notice  that  on  January  18,  2001, 
Duke  Energy  McClain,  LLC  (Duke 
McClain),  tendered  for  filing  an 
amendment  with  the  Federal  Energy 
Regulatory  Commission  to  its 
Application  for  Commission 
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E)etennmations  of  Exempt  Wholesale 
Generator  Status  which  was  filed  on 
December  1,  2000,  in  the  above- 
referenced  docket. 

Duke  McClain  requests  that  the 
reference  to  "gas  storage"  activities  be 
stricken  firom  its  Application.  Duke 
McClain  has  also  requested  expedited 
consideration  of  its  Application  as 
modified. 

Any  person  desiring  to  be  heard 
concerning  the  application  for  exempt 
wholesale  generator  status  should  file  a 
motion  to  intervene  or  comments  with 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington.  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  The  Commission  will  limit  its 
consideration  of  comments  to  those  that 
concern  the  adequacy  or  accuracy  of  the 
application.  All  such  motions  and 
comments  should  be  filed  on  or  before 
February  15,  2001,  and  must  be  served 
on  the  applicant.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  or  on  the 
internet  at  http://www.ferc.fed.us/ 
online/rims. htm  (please  call  (202)  208- 
2222  for  assistance). 

Unwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  01-3339  Filed  2-8-01;  8:45  am) 

BUJNQ  CODE  6n7-01-«i 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-140287;  FRL-6769-6] 

Access  to  Confidential  Business 
Infonnation  by  Ctiemical  AiMtract 
Services 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  authorized  its 
contractor  Chemical  Abstract  Services 
(CAS)  of  Columbus,  Ohio  access  to 
information  which  has  been  submitted 
to  EPA  under  sections  5  and  8  of  the 
Toxic  Substances  Control  Act  (TSCA). 
Some  of  the  infonnation  may  be  claimed 
or  determined  to  be  confidential 
business  information  (CBI). 
DATES:  Access  to  the  confidential  data 
submitted  to  EPA  under  sections  5  and 
8  of  TSCA  occurred  as  a  result  of  an 
approved  waiver  dated  September  29, 
2000,  which  requested  granting  CAS 
immediate  access  to  sections  5  and  8  of 
TSCA  CBI.  This  waiver  was  necessary  to 


allow  CAS  to  provide  technical 
assistance  in  developing  and  operating 
the  TSCA  Chemical  Substance 
Inventory. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  infonnation  contact:  Barbara  A. 
Cunningham,  Acting  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (202)  554-1404;  e-mail  address: 
TSCA-Hotline@epa.gov. 
SUPPt^MENTARY  INFORMATION: 

I.  General  Information 

Does  this  Notice  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  to  "those  persons  who  are  or 
may  be  required  to  conduct  testing  of 
chemical  substances  under  the  Toxic 
Substances  Control  Act  (TSCA)."  Since 
other  entities  may  also  be  interested,  the 
Agency  has  not  attempted  to  describe  aU 
the  specific  entities  that  may  be  affected 
by  this  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the 
technical  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

n.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  or  Other  Related  Documents? 

You  may  obtain  electronic  copies  of 
this  document,  and  certain  other  related 
documents  that  might  be  available 
electronically,  from  the  EPA  Internet 
Home  Page  at  http://www.epa.gov/.  To 
access  this  document,  on  the  Home  Page 
select  "Laws  and  Regulations," 
"Regidations  and  Proposed  Rules,"  and 
then  look  up  the  entry  for  this  docimaent 
under  the  "Federal  Register — 
Environmental  Documents."  You  can 
also  go  directly  to  the  Federal  Register 
listings  at  http://www.epa.gov/fedrgstr/. 

m.  What  Action  is  the  Agency  Taking? 

Under  contract  number  68-W-OO- 
127,  contractor  CAS,  of  2540  Olentangy 
River  Road,  P.O.  Box  3012,  Columbus, 
OH,  will  assist  the  Office  of  Pollution 
Prevention  and  Toxics  (OPPT)  by 
providing  technical  assistance  in 
developing  and  operating  the  TSCA 
Chemical  Substance  Inventory. 

In  accordance  with  40  CFR  2.306(j), 
EPA  has  determined  that  under  EPA 
contract  number  68-W-00-127,  CAS 
will  require  access  to  CBI  submitted  to 
EPA  under  sections  5  and  8  of  TSCA  to 
perform  successfully  the  duties 
specified  under  the  contract. 

CAS  personnel  will  be  given  access  to 
information  submitted  to  EPA  under 


sections  5  and  8  of  TSCA.  Some  of  the 
information  may  be  claimed  or 
determined  to  be  CBI. 

EPA  is  issuing  this  notice  to  inform 
all  submitters  of  information  under 
sections  5  and  8  of  TSCA  that  EPA  may 
provide  CAS  access  to  these  CBI 
materials  on  a  need-to-know  basis  only. 
All  access  to  TSCA  CBI  under  this 
contract  will  take  place  at  EPA 
Headquarters  and  at  CAS'  site  located  at 
2540  Olentangy  River  Road,  Columbus, 
OH. 

CAS  will  be  authorized  access  to 
TSCA  CBI  at  EPA  Headquarters  and  at 
CAS'  site  located  at  2540  Olentangy 
River  Road,  Columbus,  OH,  in 
accordance  with  the  EPA  TSCA 
Confidential  Business  Infonnation 
Security  Man  ual. 

Clearance  for  access  to  TSCA  CBI 
imder  this  contract  may  continue  imtil 
September  30,  2005. 

CAS  personnel  will  be  required  to 
sign  nondisclosure  agreements  and  will 
be  briefed  on  appropriate  security 
procedures  before  they  are  permitted 
access  to  TSCA  CBI. 

List  of  Subiects 

Environmental  protection,  Access  to 
confidential  business  information. 

Dated:  January  31,  2001. 

Deborah  A.  Williains, 

Acting  Director,  Information  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

[FR  Doc.  01-3383  Filed  2-8-01;  8:45  am] 

BKUNG  COOE  6S60-S0-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 


[ER-FRL-6615-<4] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  Section 
309  of  the  Clean  Air  Act  and  Section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  564-7167.  An  explanation  of  the 
ratings  assigned  to  draft  environmental 
impact  statements  (EISs)  was  published 
in  FR  dated  April  14,  2000  (65  FR 
20157). 

Draft  EISs 

ERP  No.  D-BOP-F80001-ID  Rating 
EC2,  Terre  Haute  United  States 
Penitentiary  (USP),  Proposal  to 
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Construct  and  Operate  960  Beds 
Facilities  along  with  a  Special 
Confinement  Unit  of  100-120  Beds  to 
Alleviating  Overcrowding,  Vigo  County, 
Terra  Haute,  ID. 

Nummary 

EPA  requested  that  BOP  fully  address: 
(l)  the  project's  purpose  and  need,  (2) 
(he  cumulative  impacts  on  the 
combined  sewer  system,  (3)  provide  an 
Analysis  of  all  future  waste  streams  and 
(he  steps  necessary  to  minimize  the 
Environmental  impacts  of  those  waste 
Streams,  and  (4)  clarify  wetland  permit 
tequireihents  with  the  ACOE. 

ERP  No.  D-GSA-L81013-OR  Rating 
BC2,  Eugene/Springfield  New  Federal 
Courthouse,  Construction,  Lane  Coimty, 
dR. 

Summary 

I  EPA  expressed  concerns  regarding  the 
environmental  costs  associated  with 
Alternative  3.  Alternative  2  seems  to 
lave  the  fewest  constraints  and  the 
tiroposed  action  could  potentially 
enhance  the  appeal  and  utility  of  the 
area  considerably  over  its  current 
condition.  EPA  requested  that  more 
information  about  the  status  of  historic 
facilities  and  site  contamination  be 
provided. 

ERP  No.  D-fUS-G81 009-TX  Rating 
LO,  Immigration  and  Natiualization 
Service  (INS)  Detention  Facility 
Construction  in  the  Houston  Area,  TX. 

Summary 

EPA  expressed  no  objections  to  the 
selection  of  the  preferred  alternative. 
I  ERP  No.  D-TVA-E06020-MS  Rating 
fC2,  Kemper  County  Combustion 
turbine  Plant,  Construction  and 
(!)peration.  Addition  of  Electric  General 
peaking  Capacity  at  Greenfield  Sites, 
NPDES  Permit,  Kemper  County,  MS. 

Summary 

EPA  expressed  concerns  regarding 
potential  air  quality,  wetland, 
enviroiunental  justice  and  induced 

revelopment  impacts. 
ERP  No.  DR-COE-C36103-NY  Rating 
EC2,  Sauquoit  Creek  Flood  Control 
Project,  Significant  Revisions 
Concerning  Old  Project  Descriptions, 
Alternatives  Considered  and  New 
Project  and  Original  Project 
Comparisons  of  Environmental  Impacts, 
Sauquoit  Creek  Basin,  Whitesboro, 
Oneida  County,  NY. 

Summary 

EPA  expressed  concerns  regarding  the 
adequacy  of  the  mitigation  proposed  for 
the  loss  of  wetlands  and  other  aquatic 
habitat  values. 


Final  EISs 

ERP  No.  F-COE-C39014-N}.  Raritan 
Bay  and  Sandy  Hook  Bay,  Hurricane 
and  Storm  Damage  Reduction  Project, 
Flood  Control  and  Storm  Damage 
Protection,  Port  Monmouth, 
Middletown  Township,  Moimiouth 
County.  NJ. 

Summary 

The  Final  EIS  did  not  adequately 
address  EPA's  concerns  regarding  the 
wetland  mitigation  proposal.  EPA 
recommended  that  the  ROD  include  a 
commitment  to  prepare  a  detailed 
mitigation  plan  that  addresses  EPA's 
con.C6nis . 

ERP  No.  F-COE-E35084-NC, 
Randleman  Lake  and  Dam  Project, 
Construction,  Piedmont  Triad  Regional 
Water  Authority  (PTRWA),  Deep  River, 
Guilford  and  Randolph  Counties,  NC. 

Summary 

EPA  requested  that  the  Record  of 
Decision  include  requirements  for  water 
quality  monitoring  and  fee  transfer  of 
the  Cone's  Folly  site  to  an  appropriate 
state  or  federal  agency  or  land 
conservancy  organization.  EPA  also 
noted  a  preference  for  wetland 
mitigation  plans  that  use  more  natural 
stream  restoration  practices  where 
practicable,  and  advised  that  created 
wetlands  may  not  provide  treatment 
areas  for  wastewater  and  stormwater. 

Dated:  February  6,  2001. 
Joseph  C.  Montgomery, 
Director,  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 
(FR  Doc.  01-3406  Filed  2-8-01;  8:45  am) 

BILLINO  CODE  6SaO-«0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-661S-3] 

Environmental  Impact  Statements; 
Notice  of  AvallatHllty 

Responsible  Agency:  Ofiice  of  Federal 
Activities,  General  Iiiformation  (202) 
564-7167  www.epa.gov/oeca/ofa 
Weekly  receipt  of  Environmental  Impact 

Statements 
Filed  January  29,  2001  Through 

February  02,  2001 
Pursuant  to  40  CFR  1506.9. 

EIS  No.  010029,  Draft  EIS,  AFS.  ID.  MT, 
Lookout  Pass  Ski  and  Recreation  Area 
(LPSRA)  Expansion  Project, 
Implementation,  Amendment  to  the 
Existing  Special  Use  Permit,  NPDES 
Permit  and  COE  Section  404  Permit, 
Idaho  Panhandles  National  Forests, 
Coeur  d'Alene  River  Range  District,  ID 
and  MT,  Due:  March  26,  2001, 


Contact:  Kerry  Ameson  (208)  769- 
3000. 

EIS  No.  010030,  Final  EIS.  FHW.  MD. 
US-301  Transportation  Study, 
Improvements,  from  US-301  North  of 
US-301/MD-5  Interchange  at  T.B.  to 
US  50  in  Bowie,  Northern  Corridor 
Tier  I,  Prince  George's  County,  MD, 
Due:  March  12,  2001,  Contact:  Mary  F. 
Huie  (410)  962-4342. 

EIS  No.  010031,  Draft  EIS,  FHW,  MI.  I- 
96/ Airport  Area  Access  Study, 
Transportation  Improvements, 
Surroimding  the  Gerald  R.  Ford 
International  Airport,  Kent  County, 
MI,  Due:  March  26,  2001,  Contact: 
James  A.  Kirschensteiner  (517)  377- 
1880. 

EIS  No.  010032.  Draft  EIS,  AFS,  NH. 
Loon  Mountain  Ski  Resort 
Development  and  Expansion  Project, 
Implementation,  Special  Use  Permit, 
White  Mountain  National  Forest, 
Pemgewasset  Ranger  District,  Grafton 
County,  NH,  Due:  March  26,  2001, 
Contact:  Jay  Strand  (802)  767-4261. 

EIS  No.  010033,  Draft  EIS,  AFS,  MT. 
Maudlow-Toston  Post-Fire  Salvage 
Sale,  Harvesting  Burnt  Timber, 
Implementation,  Helena  National 
Forest,  Townsend  Ranger  District, 
Broadway  County,  MT,  Due:  March 
26,  2001,  Contact:  Joni  Packard  (406) 
266-3425. 

EIS  No.  010034.  Draft  Supplement. 
FAA.  UT.  Cal  Black  Memorial  Airport 
Project,  New  and  Updated 
Information  for  the  Replacing  of  Halls 
Crossing  Airport,  within  the  boundary 
of  Glen  Canyon  National  Recreation, 
Halls  Crossing,  San  Juan  Counties, 
UT,  Due:  March  30,  2001,  Contact: 
Dennis  Ossenkop  (206)  227-2611. 

EIS  No.  010035,  Draft  EIS.  IBR.  WA. 
Potholes  Reservoir  Resource 
Management  Plan,  Implementation, 
COE  Section  404  and  NPDES  Permits. 
Moses  Lake,  Grant  County,  WA,  Due: 
March  27,  2001,  Contact:  Lola  Sept 
(208) 378-5032. 

EIS  No.  010036,  Draft  EIS.  FHW.  PA, 
Central  Susquehanna  Valley 
Transportation  Project,  Improve 
Transportation,  PA  0015  Section  088, 
Funding  and  COE  Section  404  Permit, 
Snyder,  Northiunberland  and  Union 
Coimties,  PA,  Due:  March  26,  2001, 
Contact:  James  A.  Cheatham  (717) 
221-3461. 

EIS  No.  010037.  Final  EIS,  NFS,  LA, 
Cane  River  Creole  National  Historical 
Park,  General  Management  Plan, 
Natchitoches  Parish,  LA,  Due:  March 
12,  2001,  Contact:  Laura  Sourlliere 
(318) 352-0383. 

EIS  No.  010038,  Final  EIS.  MMS.  TX. 
MS,  FL,  LA,  AL.  Programmatic  EIS — 
Proposed  Use  of  Floating  Production, 
Storage  and  Offloading  Systems  on 
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the  Gulf  of  Mexico,  Outer  Continental 
Shelf,  Western  and  Central  Planning 
Areas,  TX,  LA,  MS,  AL  and  PL,  Due: 
March  12,  2001.  Contact:  Archie 
Melanson  (703)  787-1647. 

Amended  Notices 

EIS  No.  000451,  Draft  EIS,  DOE,  TN, 
Programmatic  EIS— Oak  Ridge  Y-12 
Plant  Mission,  Processing  and  Storage 
Highly  Enriched  Uraniimi,  U.S. 
Nuclear  Weapons  Stockpile, 
Anderson  Coimty,  TN,  Due:  February 
05,  2001,  Contact:  Gary  S.  Hartman 
(865) 576-0273. 
Revision  of  PR  notice  published  on 

12/22/2000:  CEQ  Comment  Date  has 

been  extended  from  02/05/2001  to  02/ 

23/2001. 

EIS  No.  010023.  Fourth  Draft 

Supplement,  NOA,  AK,  Groundfish 

Fishery  Management  Plan, 

Implementation,  Bering  Sea  and 

Aleutian  Islands,  AK,  Due:  April  26, 

2001,  Contact:  James  W.  Balsiger  (907) 

586-7221. 

This  EIS  should  have  appeared  in  the 

FR  on  01/26/2001.  The  Review  Period  is 

Calculated  from  01/26/2001. 

Dated:  February  06,  2001. 
loseph  C  Montgomery, 
Director,  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 

[FR  Doc.  01-3407  Filed  2-8-01;  8:45  am] 
BMJJNGCOOE  asao-so-r 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTV51962;  FRL-6764-4] 

Certain  New  Ctiemlcals;  Receipt  and 
Status  Infonnation 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  Section  5  of  the  Toxic 

Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
(defined  by  statute  to  include  import)  a 
new  chemical  (i.e.,  a  chemical  not  on 
the  TSCA  Inventory)  to  notify  EPA  and 
comply  with  the  statutory  provisions 
pertaining  to  the  manufacture  of  new 
chemicals.  Under  sections  5(d)(2)  and 
5(d)(3)  of  TSCA,  EPA  is  required  to 
publish  a  notice  of  receipt  of  a 
premanu&ctiue  notice  (PMN)  or  an 
application  for  a  test  marketing 
exemption  (TME),  and  to  publish 
periodic  status  reports  on  the  chemicals 
imder  review  and  the  receipt  of  notices 
of  commencement  to  mantifacture  those 
chemicals.  This  status  report,  which 
covers  the  period  from  December  7, 
2000  to  December  19,  2000,  consists  of 


the  PMNs  and  TMEs,  both  pending  or 
expired,  and  the  notices  of 
commencement  to  manufacture  a  new 
chemical  that  the  Agency  has  received 
under  TSCA  section  5  during  this  time 
period.  The  "S"  and  "G"  that  precede 
the  chemical  names  denote  whether  the 
chemical  idenity  is  specific  or  generic. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  niunber 
OPPTS-51962  and  the  specific  PMN 
number  in  the  subject  line  on  the  first 
page  of  yovu'  response. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Cunningham,  Director,  Office  of 
Program  Management  and  Evaluation, 
Office  of  Pollution  Prevention  and 
Toxics  (7401),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (202)  554-1404;  e-mail  address: 
TSCA-Hotline®epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  As  such,  the  Agency  has  not 
attempted  to  describe  the  specific 
entities  that  this  action  may  apply  to. 
Although  others  may  be  affected,  this 
action  applies  directly  to  the  submitter 
of  the  premanufacture  notices  addressed 
in  the  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATKW 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
copies  of  this  dociunent  and  certain 
other  available  documents  from  the  EPA 
Internet  Home  Page  at  http:// 
www.epa.gov/.  On  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Docimients."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPPTS-51962.  The  official  record 
consists  of  the  docvunents  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 


comment  period,  any  test  data 
submitted  by  the  manufacturer/importer 
and  other  iiiformation  related  to  this 
action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  diuing 
an  applicable  comment  period,  is 
available  for  inspection  in  the  TSCA 
Nonconfidential  Information  Center, 
North  East  Mall  Rm.  B-607,  Waterside 
Mall,  401  M  St.,  SW.,  Washington,  DC. 
The  Center  is  open  from  noon  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  of  the 
Center  is  (202)  260-7099. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPPTS-51962  and  the 
specific  PMN  number  in  the  subject  line 
on  the  first  page  of  your  response. 

1.  By  mail.  Submit  your  comments  to: 
Document  Control  Office  (7407),  Office 
of  Pollution  Prevention  and  Toxics 
(OPPT),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
yovu  comments  to:  OPPT  Document 
Control  Office  (DCO)  in  East  Tower  Rm. 
G-099,  Waterside  Mall.  401  M  St.,  SW., 
Washington,  DC.  The  DCO  is  open  from 
8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  DCO  is  (202) 
260-7093. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  "oppt.ncicOepa.gov,"  or  mail  your 
computer  disk  to  the  address  identified 
in  this  unit.  Do  not  submit  any 
information  electronically  that  you 
consider  to  be  CBI.  Electronic  comments 
must  be  submitted  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption.  Comments 
and  data  will  also  be  accepted  on 
standard  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  All  comments  in 
electronic  form  must  be  identified  by 
docket  control  number  OPPTS-51962 
and  the  specific  PMN  number. 
Electronic  comments  may  also  be  filed 
online  at  many  Federal  Depository 
Libraries. 
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D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
9lectronicalIy  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
dociunent  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procediu^s  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  conunent  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Infonnation  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Conmients  for  EPA? 

You  may  find  the  following 
mggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
X)S8ible. 

2.  Describe  any  assiunptions  that  you 


3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice  or  collection  activity. 

7.  Make  sure  to  submit  yovu 
comments  by  the  deadline  in  this 
docvunent. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
nvunber  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  yovir 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  Why  is  EPA  Taking  this  Action? 

Section  5  of  TSCA  requires  any 
person  who  intends  to  manu&cture 
(defined  by  statute  to  include  import)  a 
new  chemical  (i.e.,  a  chemical  not  on 
the  TSCA  Inventory  to  notify  EPA  and 
comply  with  the  statutory  provisions 
pertaining  to  the  manu&cture  of  new 
chemicals.  Under  sections  5(d)(2)  and 
5(d)(3)  of  TSCA,  EPA  is  required  to 
publish  a  notice  of  receipt  of  a  PMN  or 
an  application  for  a  TME  and  to  publish 
periodic  status  reports  on  the  chemicals 
under  review  and  the  receipt  of  notices 
of  commencement  to  manuJbcture  those 


chemicals.  This  status  report,  which 
covers  the  period  from  December  7. 
2000  to  December  19,  2000,  consists  of 
the  PMNs  and  TMEs,  both  pending  or 
expired,  and  the  notices  of 
commencement  to  manvifactvue  a  new 
chemical  that  the  Agency  has  received 
vmder  TSCA  section  5  during  this  time 
period. 

m.  Receipt  and  Status  Report  for  PMNs 

This  status  report  identifies  the  PMNs 
and  TMEs,  both  pending  or  expired,  and 
the  notices  of  commencement  to 
manufactvu«  a  new  chemical  that  the 
Agency  has  received  under  TSCA 
section  5  during  this  time  period.  If  you 
are  interested  in  information  that  is  not 
included  in  the  following  tables,  you 
may  contact  EPA  as  described  in  Unit  II. 
to  access  additional  non-CBI 
information  that  may  be  available.  The 
"S"  and  "G"  that  precede  the  chemical 
names  denote  whether  the  chemical 
idenity  is  specific  or  generic. 

In  table  I,  EPA  provides  the  following 
information  (to  the  extent  that  such 
information  is  not  claimed  as  CBI)  on 
the  PMNs  received  by  EPA  dming  this 
period:  the  EPA  case  number  assigned 
to  the  PMN;  the  date  the  PMN  was 
received  by  EPA;  the  projected  end  date 
for  EPA's  review  of  the  PMN;  the 
submitting  manufactvuer;  the  potential 
uses  identified  by  the  manufactiu«r  in 
the  PMN;  and  the  chemical  identity. 


Table  \.  28  Premanufacture  Notices  Received  From:  12/07/00  to  12/19/00 


Case  ^4o. 


'-01-0157 
»-01-0158 

•-01-0159 
•-01-0160 


P-01-0161 
P-01-0162 
P-01-0163 
P-01-0164 


'-01-0165 
'-01-0166 
'-01-0167 


'-01-0168 
»-01-0169 

'-01-0170 


Received 
Date 


12/07/00 
12A)7/00 

12/08/00 
12/11/00 


12/11/00 
12/11/00 
12/11/00 
12/11/00 


12/11/00 
12/12/00 
12/12/00 


12/12/00 
12/13/00 

12/14A)0 


Projected 

Notice 
End  Date 


03/07/01 
03/07/01 

03/08/01 
03/11/01 


03/11/01 
03/11/01 
03/11/01 
03/11/01 


03/11/01 


03/12/01 


03/12/01 


03/12/01 
03/1 3«)1 

03/14/01 


Manufacturer/Importer 


Dow  Coming  Corpora- 
tion 

Wamer-Jenkinson  Co., 
Inc. 

CBI 

CBI 


CBI 
CBI 
CBI 

CIBA  Speciatty  Chem. 
Corp.,  Colors  Divi- 
sion 

CBI 

Degussa-Huls  Cor- 
poration 

CIBA  Specialty  Chemi- 
cals Corporation 

CBI 

Arteva  Specialties 
S.A.R.L.  d/lj/a  Kosa 

Novartis  Crop  Protec- 
tion, Irx:. 


Use 


(S)   Adhesion   pronrater  for  silicone 

elastoniers 
(S)  Technical  dye  intermediate 


(G)  Component  of  coating  with  open 

use 
(G)  Laminating  adhesive 


(G)  Additive  for  paint 
(G)  Open,  non-dispersive  use 
(G)  Open,  non-dispersive  use 
(G)  Textile  dye 


(G)    Demulsifies   (emulsion   breaker) 

for  water-in-oil  emulsions 
(G)  Chemical  intemiediate 

(S)    Imported    intermediate    for    the 

manufacture    of    hindered    amine 

light  stabilizers 
(G)  Catalyst 
(S)  Raw  material  in  the  manufacture 

of  rigid  polyurethane  foam 
(S)  Safener  used  in  pesticide  formula- 

tkxi 


Chemical 


(G)  Aminoalkoxysilane 

(S)         Xanthylium.         3.6-bis{(2,6- 
dimethylphenyl)amino}-9-<2- 
sutfopt>eny1)-,  inner  salt 

(G)  Modified  aminoplastic  crosslinker 

(G)   Polymer  disperskxi  of  aromatic 

isocyanate,   aliphatic   polyols,   artd 

aliphatic  amines 
(G)  Aliptiatic  capped  polyester 
(G)  /terylic  polymer  salt 
(G)  Acrylic  polymer  salt 
(G)    Alkylnitnle,    -[[[[sut>stituted    thia- 

zole]azo]-substituted 

phenyl  )alkylamino}- 
(G)     Poiyethyieneimine     propoxytate 

quat. 
(S)  5-hexen-1-oi 

(G)  Substituted  piperidinamlne 


(G)  Silkxx)e  salt 

(G)  Aromatic  polyester  polyol 

(S)    Acetic    acid,    [(5-chk>ro-8-quino- 
linyl)oxy-],  1  -methylhexyl  ester 
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Table  1.. 

28  Premanufacture  Notices  Received  From:  12/07/00  to  12/19/00— Continued  " 

Case  No. 

Received 
Date 

Projected 
Notice 

Manufacturer/Importer 

Use 

Cfiemical 

End  Date 

P-01-0171 

12/1 4A)0 

03/14/01 

CBI 

(G)  Component  of  coating  witti  open 

(G)  Acrylic  polymer 

P-01-0172 

12/15/00 

03/15/01 

CBI 

(G)  Open,  non-dispersive  (resin) 

(G)  Blocked  cycktaliphatic 
polyisocyanate 

P-01-0173 

12/1  SAX) 

03/1 5A)1 

CBI 

(G)  Open,  non-dispersive  use 

(G)  Silated  uretfiane  polymer 

P-01-0174 

12/15/00 

03/15/01 

CBI 

(G)  Open,  non-dispersive  use 

(G)  Cartjamate  polymer 

P-01-0175 

12/15/00 

03/15/01 

Summit  Specialty 
Chemicals  Corpora- 
tion 

CBI 

(G)  Monomer  for  polymer  jjroduction 

(G)  Acrytotfiio  sulfkJe 

P-01-0176 

12/15/00 

03/15/01 

(S)  Specialty  grease  tfiickener 

(G)  Aromatk:  sut>stituted  diurea 

P-01-0177 

12/15AX) 

03/1 5A)1 

CBt 

(S)  Specialty  grease  tfiickener 

(G)  Aromatk:  substituted  diurea 

P-01-0178 

^2J^aoo 

03/ia«1 

CBJ 

(G)  Fragrance 

(8)  3-t)utenok:  ackl,  2-fiydroxy-3- 
metfiyl-,  etfiylester 

P-01-0179 

^2J^9mo 

03/^m^ 

H.B.  Fuller  Company 

(S)  Industrial  wood  adfiesive  for  wood 
reclamation 

(G)  Acrylate  polymer 

P-01-0180 

12/18/00 

03/18«)1 

H.B.  Fuller  Company 

(S)  Industrial  wood  adfiesive  for  wood 
reclamation 

(G)  Acrylate  polymer 

P-01-0181 

12/18/00 

03/18/01 

ReichhokJ,  Inc. 

(G)  Hot  melt  polyuretfiane  adfiesive 

(G)  Isocyanate  functk)nal  polyetfier 
polyester  acrylk:  uretfiane  polymer 

P-01-0182 

12/19A)0 

03/19«)1 

NOF  America  Cor- 
poration 

(S)    Coating    resih    for    anti-fogging 
dearcoat  in  automotive  use 

(G)  Metfiacrytate  copolymer 

P-01-0183 

12/1 9AX) 

03/1 9A)1 

CBI 

(G)   Paint,   coating,   plastic  additive, 
open,  non-dispersive  use 

(G)  Tliiazine-indigo 

P-01-0184 

12/19/00 

03/19/01 

CBI 

(G)  Pigment  dispersant 

(G)  Quaternary  amine  salt  of  a  fatty 
ackJ  polyester  amkle 

In  table  II,  EPA  provides  the  foUowiiig  information  (to  the  extent  that  such  information  is  not  claimed  as  CBI) 
on  the  TMEs  received: 

Table  II.  2  Test  Marketing  Exemption  Notices  Received  From:  12/07/00  to  12/19/00 


Casef^. 

Received 
Date 

Projected 

NotKe 
End  Date 

Manufacturer/Importer 

Use 

Chemk»l 

T-O1-O007 
T-01-OOOfi 

12A)8AX) 
12/19/00 

01/22A)1 
02/02A)1 

CBI 
CBI 

(G)  Component  of  coating  witti  open 

use 
(G)  Cleaning  fiydrotrope 

(G)  Modified  aminoplastk:  crosslinker 

(G)  MonoalkyI  quatemary  ammonium 
salt    . 

In  table  IH,  EPA  provides  the  following  information  (to  the  extent  that  such  information  is  not  claimed  as  CBI) 
on  the  Notices  of  Commencement  to  manufacture  received: 


Table  III.  ll  Notices  of  Commencement  From:  12/07/00  to  12/19/00 

Case  No. 

Received  Date 

Commencement/ 
Import  Date 

Cfiemk:al 

P-00-0415 

12/1 1AX) 

10/18/00 

(G)  Cak:ium  fatty  ackj  complex 

P-00-0456 

12/19/00 

12/12/00 

(G)  Fluoroelastomer 

P-00-0690 

12/1 5AX) 

11/30«X) 

(G)  Alkoxylated  ally!  metfiacrylate 

P-0&-O718 

12/18AX) 

11/07/00 

(G)  Modified  polyester 

P-00-0766 

12A)8/00 

11/11/00 

(G)  Rosin  modified  phenolk:  resin 

P-00-0922 

12/18/00 

11/27/00 

(G)  Alkoxy  trarofiydride 

P-00-0990 

12/11/00 

11/13«X) 

(G)  Amine  salt  of  polyuretfiane  resin 

P-00-1011 

12A)7/00 

11/17/00 

(G)  Acrylk:  copolymer 

P-00-1028 

12/07/00 

11/08AX) 

(G)  Pyridine  cartwxylk:  ester 

P-OO-1067 

12/08/00 

11/30AX) 

(G)  Linear  alkyl  polyhydroxypolyester 

P-99-0352 

12/19/00 

11/30AX) 

(S)  Dodecanamide,  n-(2-(-hydroxyettioxy)ettiyl]- 

Federal  Register /Vol.  66,  No.  28 /Friday,  February  9,  2001 /Notices 


9705 


List  ofSub|ects 

Environmental  protection.  Chemicals, 
Premanufactiuer  notices. 

Dated:  February  2.  2001. 

Deborah  A.  Williams, 

Acting  Director,  Information  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

(FR  Doc.  01-3382  Filed  2-8-01;  8:45  am) 

BiLUNG  CODE  6560-50-S 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[CO  Docket  No.  96-45;  DA  01-278] 

Common  Carrier  Bureau  Seeks 
Comment  on  Western  Wireless's 
Petition  for  Designation  as  an  Eligible 
Telecommunications  Carrier  for  ttie 
Pine  Ridge  Reservation  in  Souttt 
Dakota 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice;  solicitation  of 

comments. 

SUMMARY:  In  a  Public  Notice  in  this 
proceeding  released  on  February  2, 
2001,  the  Common  Carrier  Bureau 
sought  comment  on  Western  Wireless' 
petition  seeking  designation  as  an 
eligible  telecommunications  carrier  to 
receive  federal  universal  service  support 
for  a  service  area  comprised  of  the  Pine 
Ridge  Reservation  in  South  Dakota. 
DATES:  Comments  are  due  on  or  before 
March  12,  2001.  Reply  comments  are 
due  on  or  before  March  26,  2001. 
ADDRESSES:  See  Supplementary 
Information  section  for  where  and  how 
to  file  comments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  D.  Smith  or  Anita  Cheng, 
Common  Carrier  Bureau,  Accounting 
Policy  Division,  (202)  418-7400  TTY: 
(202) 418-0484. 

SUPPLEMENTARY  INFORMATION:  On 
January  19,  2001,  Western  Wireless 
Corporation  (Western  Wireless)  filed 
with  the  Commission  a  petition  under 
section  214(e)(6)  seeking  designation  as 
an  eligible  telecommunications  carrier 
(ETC)  to  receive  federal  universal 
service  support  for  the  provision  of 
service  on  the  Pine  Ridge  Reservation  in 
South  Dakota.  Specifically,  Western 
Wireless  contends  that:  (1) 
Telecommunications  service  offered  on 
the  Pine  Ridge  Reservation  is  not  subject 
to  the  jurisdiction  of  the  South  Dakota 
Public  Utilities  Commission  (South 
Dakota  Commission),  (2)  Western 
Wireless  meets  all  the  statutory  and 
regulatory  requirements  to  be  an  ETC, 


and  (3)  designating  Western  Wireless  as 
an  ETC  for  the  Reservation  will  advance 
the  public  interest.  The  Common  Carrier 
Bureau  seeks  comment  on  Western 
Wireless' petition. 

In  the  Twelfth  Report  and  Order,  65 
FR  47941,  August  4,  2000,  the 
Commission  concluded  that  a  carrier 
seeking  a  designation  of  eligibility  to 
receive  federal  universal  service  support 
for  telecommunications  service 
provided  on  tribal  lands  may  petition 
the  Commission  for  designation  imder 
section  214(e)(6),  without  first  seeking 
designation  from  the  appropriate  state 
commission.  The  petitioner  must 
provide  copies  of  its  petition  to  the 
appropriate  state  commission  at  the 
time  of  filing  with  the  Commission. 
Pursuant  to  the  guidelines  established 
in  the  Twelfth  Report  and  Order,  the 
Commission  will  publish  a  copy  of  this 
Public  Notice,  or  a  summary  thereof,  in 
the  Federal  Register.  The  Commission 
will  also  send  Uie  Public  Notice 
announcing  the  comment  and  reply 
comment  dates  to  the  South  Dakota 
Commission  by  overnight  express  mail 
to  ensure  that  the  state  commission  is 
notified  of  the  notice  and  comment 
period.  To  ensure  that  all  interested 
parties  are  aware  of  the  comment  dates, 
the  Bureau  will  issue  a  Public  Notice 
following  Federal  Register  publication 
specifying  the  exact  comment  and  reply 
comment  dates. 

Pursuant  to  §§  1.415  and  1.419  of  the 
Commission's  rules,  interested  parties 
may  file  comments  as  follows: 
Comments  are  due  March  12,  2001  and 
reply  comments  are  due  March  26, 
2001.  Comments  may  be  filed  using  the 
Commission's  Electronic  Comment 
Filing  System  (ECFS)  or  by  filing  paper 
copies.  See  Electronic  Filing  of 
Documents  in  Rulemaking  Proceedings, 
63  FR  24121,  May  1,  1998.  Comments 
filed  through  the  ECFS  can  be  sent  as  an 
electronic  file  via  the  Internet  to  <http:/ 
/www.fcc.gov/e-file/ecfs.html>. 
Generally,  only  one  copy  of  an 
electronic  submission  must  be  filed.  In 
completing  the  transmittal  screen, 
commenters  should  include  their  full 
name.  Postal  Service  mailing  address, 
and  the  applicable  docket  or  rulemaking 
number.  Parties  may  also  submit 
electronic  comments  by  Internet  e-mail. 
To  receive  filing  instructions  for  e-mail 
comments,  commenters  should  send  an 
e-mail  to  ecfs@fcc.gov,  and  should 
include  the  following  words  in  the  body 
of  the  message,  "get  form  <your  e-mail 
address>."  A  sample  form  and 
directions  will  be  sent  in  reply.  Parties 
who  choose  to  file  by  paper  must  file  an 
original  and  four  copies  of  each  filing. 
All  filings  must  be  sent  to  the 
Commission's  Secretary,  Magalie  Roman 


Salas,  Office  of  the  Secretary,  Federal 
Communications  Commission,  445  12th 
Street,  SW.,  Washington,  DC  20554. 

Parties  also  must  send  three  pa{>er 
copies  of  their  filing  to  Sheryl  "Todd, 
Accounting  Policy  Division,  Common 
Carrier  Biu^au,  Federal 
Commiuiications  Commission,  445 
Twelfth  Street  SW.,  Room  5-B540, 
Washington,  DC  20554.  In  addition, 
commenters  must  send  diskette  copies 
to  the  Commission's  copy  contractor. 
International  Transcription  Service, 
k»c.,  1231  20th  Street,  NW., 
Washington,  DC  20037. 

Pursuant  to  §  1.1206  of  the 
Commission's  rules,  this  proceeding 
will  be  conducted  as  a  permit-but- 
disclose  proceeding  in  which  ex  parte 
communications  are  permitted  subject 
to  disclosure. 

Dated:  February  5,  2001. 
Katharine  L.  Scihroder, 
Division  Chief,  Accounting  Policy  Division. 
[FR  Doc.  01-3325  Filed  2-8-01;  8:45  am) 
BttJJNQ  COOC  6712-01-U 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisltk>ns  t>y,  and 
Mergers  of  Bank  Hokling  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/ or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  aUo  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
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from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  March  8,  2001. 

A.  Federal  Reserve  Bank  of 
Richmond  (A.  Linwood  Gill,  IH,  Vice 
President)  701  East  Byrd  Street. 
Richmond,  Virginia  23261-4528: 

1 .  BBS-T  Corporation,  Winston-Salem, 
North  Carolina:  to  merge  with  Century 
South  Banks,  Inc.,  Alpharetta,  Georgia, 
and  Independent  Bancorp,  Inc.,  Oxford, 
Alabama,  and  thereby  indirectly  acquire 
Century  South  Bank  of  Alabama, 
Oxford,  Alabama;  Century  South  Bank 
of  Central  Georgia,  National 
Association,  Macon,  Georgia;  Century 
South  Bank  of  Dahlonega,  Dahlonega, 
Georgia;  Century  South  Bank  of 
Danielsville,  Danielsville,  Georgia; 
Century  South  Bank  of  Dawsonville, 
Dawsonville,  Georgia;  Century  South 
Bank  of  Ellijay,  Ellijay,  Georgia;  Centviry 
South  Bank  of  Fannin  County,  National 
Association,  Blue  Ridge,  Georgia; 
Century  South  Bank  of  Lavonia, 
Lavonia,  Georgia;  Century  South  Bank 
of  Northeast  Georgia,  National 
Association;  Gainesville,  Georgia; 
Century  South  Bank  of  Polk  County, 
Copperhill,  Tennessee;  and  Century 
South  Bank  of  the  Coastal  Region, 
National  Association,  Savannah, 
Georgia. 

In  connection  with  this  application. 
Applicant  also  has  applied  to  acquire 
HBI  Acquisition  Corp.,  Waynesboro, 
North  Carolina,  and  thereby  indirectly 
acquire  Century  South  Bank  of  the 
Carolinas,  FSB,  Waynesville,  North 
Carolina,  and  thereby  engage  in 
0{>erating  a  savings  association, 
pursuant  to  §  225.28(b)(4)(ii)  of 
Regulation  Y. 

B.  Federal  Reserve  Bank  of 
Mimwapolis  (JoAnne  F.  Lewellen, 
Assistant  Vice  President),  90  Hennepin 
Avenue,  Minneapolis,  Minnesota 
55480-0291: 

1 .  NativeTimerican  Bancorporation, 
Co.,  Denver,  Colorado;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Blackfeet 
National  Bank.  Browning,  Montana. 

C.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Mamies,  Assistant  Vice 
President),  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  American  State  Bancshares,  Inc., 
Great  Bend,  Kansas;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  American 
State  Bank  &  Trust  Company,  NA,  Great 
Bend,  Kansas. 


Board  of  Governors  of  the  Federal  Reserve 
System,  February  6,  2001. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  01-3393  Filed  2-8-01;  8:45  am] 
BOlMQ  CODE  a»0-01-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docic6tNo.01N-0048] 

Agency  Information  Collection 
Activitias;  Proposed  Collection; 
Comment  Reqiiest;  Current  Good 
Manufacturing  Practice  Regulations  for 
Type  A  Medicated  Articles 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  conunent  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995 
(PRA),  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed' 
extension  of  an  existing  collection  of 
information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
the  recordkeeping  requirements  for 
manufacturers  of  Type  A  medicated 
articles. 

DATES:  Submit  written  or  electronic 
comments  on  the  collection  of 
information  by  April  10,  2001. 
ADDRESSES:  Submit  electronic 
comments  on  the  collection  of 
information  to  http:// 
www.accessdata.fda.gov/scripts/oc/ 
dockets/edockethome.cfm.  Submit 
written  comments  on  the  collection  of 
information  to  the  Dockets  Management 
Branch  {HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  All 
conunents  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  docimient. 
FOR  FURTHER  INFORMATK>N  CONTACT: 
Denver  Presley,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1472. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 


information  they  conduct  or  sponsor. 
"Collection  of  Information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  reinstatement 
of  an  existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  in  this  document. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assvunptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
biirden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Current  Good  Manufacturing  Practice 
Regulations  for  Type  A  Medicated 
Articles— 21  CFR  226  (OMB  Control  No. 
0910-0154)— Extension 

Under  section  501  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  351),  FDA  has  the  statutory 
authority  to  issue  current  good 
manufacturing  practice  (CGMP) 
regulations  for  drugs,  including  Type  A 
medicated  articles.  A  Type  A  medicated 
article  is  a  feed  product  containing  a 
concentrated  drug  diluted  with  a  feed 
carrier  substance.  A  Tjrpe  A  medicated 
article  is  intended  solely  for  use  in  the 
manufacture  of  another  Type  A 
medicated  article  or  a  Type  B  or  Type 
C  medicated  feed.  Medicated  feeds  are 
administered  to  animals  for  the 
prevention,  ciire,  mitigation,  or 
treatment  of  disease  or  for  growth 
promotion  and  feed  efficiency. 

Statutory  requirements  for  CGMP's  for 
Type  A  medicated  articles  have  been 
codified  in  part  226  (21  CFR  part  226). 
Type  A  medicated  articles  that  are  not 
manufactured  in  accordance  with  these 
regulations  are  considered  adulterated 
under  section  501(a)(2)(B)  of  the  act. 
Under  part  226,  a  manufecturer  is 
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required  to  establish,  maintain,  and 
retain  records  for  Type  A  medicated 
articles,  including  records  to  document 
procedures  required  under  the 
manufacturing  process  to  assure  that 
proper  quality  control  is  maintained. 
Such  records  would,  for  example, 
contain  information  concerning  receipt 
and  inventory  of  drug  components, 
batch  production,  laboratory  assay 
results  (i.e.,  batch  and  stability  testing), 
and  product  distribution.  This 
information  is  needed  so  that  FDA  can 
monitor  drug  usage  and  possible 


misformulation  of  Type  A  medicated 
articles.  The  information  could  also 
prove  useful  to  FDA  in  investigating 
product  defects  when  a  drug  is  recalled. 
In  addition,  FDA  will  use  the  CGMP 
criteria  in  part  226  to  determine 
whether  or  not  the  systems  used  by 
manufactiirers  of  Type  A  medicated 
articles  are  adequate  to  assure  that  their 
medicated  articles  meet  the 
requirements  of  the  act  as  to  safety  and 
also  meet  the  articles,  claimed  identity, 
strength,  quality,  and  purity,  as  required 
by  section  501(a)(2)(B)  of  the  act  as  to 


safety  and  also  meet  the  articles, 
claimed  identity,  strength,  quality,  and 
purity,  as  required  by  section 
501(a)(2)(B)  of  the  act. 

The  respondents  for  Type  A 
.medicated  articles  are  pharmaceutical 
firms  that  manufacture  both  human  and 
veterinary  drugs,  those  firms  that 
produce  only  veterinary  drugs  and 
commercial  feed  mills. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1  .—Estimated  Annual  Recordkeeping  Burden  ^ 


21  CFR  Section 


No.  of 
Recordkeepers 


Annual 
Frequency  per 
Recordkeeping 


Total  Annual 
Records 


Hours  per 
Recordkeeper 


Total  Hours 


S26.42 

226.58 

226.80 

226.102 

226.110 

226.115 

Total 


115 
115 
115 
115 

115 
115 


260 
260 
260 
260 
260 
10 


29.900 
29,900 
29.900 
29,900 
29,900 
1,150 


0.75 
1.75 
0.75 
1.75 
0.25 
0.5 


22,425 

52,325 

52,325 

52.325 

7.475 

575 

187.450 


'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


The  estimate  of  the  time  required  for 
[^ord  preparation  and  maintenance  is 
lased  on  agency  communications  with 
industry.  Other  information  needed  to 
calculate  the  total  burden  hours  (i.e., 
manufacturing  sites,  nimiber  of  Type  A 
medicated  articles  being  manufactured, 
etc.)  are  derived  from  agency  records 

rid  experience. 
Dated:  February  2,  2001. 
WiUiam  K.  Hubbard, 
Senior  Associate  Commissioner  for  Policy, 
Planning,  and  Legislation. 
(FR  Doc.  01-3348  Filed  2-8-01;  8:46  am) 
BMJJNQ  CODE  4160-01-F 


DEPARTMEtfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  01 N-0046] 

Agency  lnfonnatk>n  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Current  Good 
Manufacturing  Practice  Regulations  for 
Medicated  Feeds 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 


PRA),  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  an  existing  collection  of 
information,  and  to  allow  60  days  for 
public  conunent  in  response  to  the 
notice.  This  notice  solicits  comments  on 
the  recordkeeping  requirements  for 
inanufactiirers  of  medicated  animal 
feeds. 

DATES:  Submit  written  or  electronic 
comments  on  the  collection  of 
information  by  April  10,  2001. 
ADDRESSES:  Submit  electronic 
comments  on  the  collection  of 
information  to  http:// 
www.accessdata.fda.gov/scripts/oc/ 
dockets/edockethome.cfm.  Submit 
written  comments  on  the  collection  of 
information  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  All 
comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  dociunent. 
FOR  FURTHER  INFORMATION  CONTACT: 
Denver  Presley,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1462. 

SUPPLEMENTARY  INFORMATKW:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 


information  they  conduct  or  sponsor. 
"Collection  of  Information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information 
including  each  proposed  reinstatement 
of  an  existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requfrement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  in  this  document. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accimicy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 
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Current  Good  Manufacturing  Practice 
Regulations  for  Medicated  Feeds — 21 
CFR  Part  225  (OMB  Control  No.  0910- 
01 52) — Extension 

Under  section  501  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  351),  FDA  has  the  statutory 
authority  to  issue  ciirrent  good 
manufactming  practice  (CGMP) 
regulations  for  drugs,  including 
medicated  feeds.  Medicated  feeds  are 
administered  to  animals  for  the 
prevention,  cure,  mitigation,  or 
treatment  of  disease  or  growth 
promotion  and  feed  efficiency.  Statutory 
requirements  for  CGMP's  have  been 
codified  under  part  225  (21  CFR  part 
225).  Medicated  feeds  which  are  not 
manufactured  in  accordance  with  these 
regulations  are  considered  adulterated 
under  section  501(a)(2)(B)  of  the  act. 
Under  part  225,  a  manufecturer  is 


required  to  establish,  maintain,  and 
retain  records  for  a  medicated  feed, 
including  records  to  document 
procedures  required  during  the 
manufacturing  process  to  assure  that 
proper  quality  control  is  maintained. 
Such  records  would,  for  example, 
conteiin  information  concerning  receipt 
and  inventory  of  drug  components, 
batch  production,  laboratory  assay 
results  (i.e.  batch  and  stability  testing), 
labels  ,  and  product  distribution. 

This  information  is  needed  so  that 
FDA  can  monitor  drug  usage  and 
possible  misformulation  of  medicated 
feeds,  to  investigate  violative  drug 
residues  in  products  from  treated 
animals  and  investigate  product  defects 
when  a  drug  is  recalled.  In  addition, 
FDA  will  use  the  CGMP  criteria  in  part 
225  to  determine  whether  or  not  the 
systems  and  procedures  used  by 


manufacturers  of  medicated  feeds  are 
adequate  to  assiue  that  their  feeds  meet 
the  requirements  of  the  act  as  to  safety 
and  also  meet  their  claimed  identity, 
strength,  quality,  and  purity,  as  required 
by  section  501(a)(2)(B)  of  the  act. 
A  license  is  required  when  the 
manufacturer  of  a  medicated  feed 
involves  the  use  of  a  drug  or  drugs. 
which  FDA  has  determined  requires 
more  control  because  of  the  need  for  a 
withdrawal  period  before  slaughter  or 
carcinogenic  concerns.  Conversely,  for 
those  medicated  feeds  for  which  FDA 
has  determined  that  the  drugs  used  in 
their  manufacture  need  less  control,  a 
license  is  not  required  and  the 
recordkeeping  requirements  are  less 
demanding.  Respondents  to  this 
collection  of  information  are 
commercial  feed  mills  and  mixer- 
feeders. 


Table  1.— Estimated  Annual  Recordkeeping  Burden  (Registered  License  Holders)  i-  2 


21  CFR  Section 

No.  of     . 
Recordkeepers 

Annual 
Frequency  per 
Recordkeeping 

Total  Annual 
Records 

Hours  per 
Recordkeeper 

Total  Hours 

225.42(b)(5)  ttirough  (b)(8) 
225.58(c)  and  (d) 
225.80(b)(2) 
225.102(b)(1) 
225.110(b)(1)  and  (b)(2) 
225.115(b)(1)  and  (b)(2) 
Total 

1,150 
1,150 
1,150 
1.150 
1.150 
1,150 

260 

45 

1,600 

7,800 

7,800 

5 

299,000 

51.750 

1,840.000 

8,970.000 

8.970.000 

5,750 

1 
.5 
.12 
.08 
.015 
.12 

299,000 

25,875 

220,800 

717,600 

134,550 

690 

1.398.515 

^  Ttiere  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collectkm  of  infornfatk>n. 
2  Commercial  feed  mills. 

Table  2.— Estimated  Annual  Recordkeeping  Burden  (RegisteAEd  License  Holders)  ^-  2 


21  CFR  Sectton 

No.  of 
Recordkeepers 

Annual 
Frequency  per 
Recordkeeping 

Total  Annual 
Records 

Hours  per 
Recordkeeper 

Total  Hours 

225.42(b)(5)  through  (bKB) 
225.58(c)  and  (d) 
225.80(bK2) 

225.102(b)(1)  through  (b)(5) 
Total 

100 
100 
100 
100 

260 
36 
48 

260 

26.000 
3.600 
4.800 

26,000 

.15 
.5 
.12 
.4 

3,900 

1.800 

576 

10.400 

16,676 

^  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collectkm  of  infomnation. 
^Ucensed  mixer-feeders. 


Table  3.— Estimated  Annual  Recordkeeping  Burden  (Nonregistered)  i-  2 

21  CFR  Sectton 

No.  of 
Recordkeepers 

Annual 

Frequency  per 
Recordkeeping 

Total  Annual 
Records 

Hours  per 
Recordkeeper 

Total  Hours 

225.142 
225.158 
225.180 
225.202 
Total 

8,000 
8.000 
8,000 
8,000 

4 

1 

96 

260 

32.000 

8.000 

768.000 

2.080.000 

1 

4 
.12 
.65 

32.000 

32.000 

92.160 

1.352.000 

1,508,160 

^  There  are  no  capital  costs  or  operating  and  mainter)ar)ce  costs  associated  with  this  coUectton  of  informatton. 
^UnlKensed  commercial  feed  mills. 
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Table  4.— Estimated  Annual  Recordkeeping  Burden  (Nonregistered)  ^-  2 

21  CFR  Section 

No.  of 
Recordkeepers 

Annual 
Frequency  per 
Recordkeeping 

Total  Annual  Records 

Hours  per 
Recordkeeper 

Total  Hours 

^25.142 
225.158 
225.180 
225.202 
Total 

45,000 
45,000 
45,000 
45,000 

4 

1 

32 

260 

180.000/ 
45.000 
1.440,000 
11.700,000 

1 

4 
.12 
.33 

180.000 

180.000 

172.800 

3.861.000 

4.393.800 

^  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  Informatton. 
2  Unlicensed  mixer-feeders. 


The  estimate  of  the  times  required  for 
record  preparation  and  maintenance  is 
baised  on  agency  communications  with 
industry.  Other  information  needed  to 
finally  calculate  the  total  burden  hours 
(i.e.,  number  of  recordkeepers,  number 
of  medicated  feeds  being  manufactured, 
etc.)  is  derived  from  agency  records  and 
experience. 

Dated:  February  5.  2001. 
WUUam  K.  Hubbard, 
Senior  Associate  Commissioner  for  Policy, 
Planning,  and  Legislation. 
(FR  Doc.  01-3416  Filed  2-8-01;  8:45  am) 
BILLING  CODE  4160-01-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  OON-1567] 

Agency  information  Coilection 
Activities;  Submission  for  OMB 
Review;  Comment  Request; 
Registration  of  Producers  of  Drugs 
arKi  Listing  of  Drugs  in  Commercial 
Distribution 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  imder  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  March  12, 
2001. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs.  OMB.  New  Executive  Office 
Bldg.,  725  17th  St.  NW.,  rm.  10235. 
Washington,  DC  20503,  Attn:  Wendy 
Taylor,  Desk  Officer  for  FDA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  L.  Nelson,  Office  of  Information 


Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-627-1482. 

SUPPLEMENTARY  INFORMATION:  In 

compliance  with  44  U.S.C.  3507,  FDA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

Registration  of  Producers  of  Drugs  and 
Listing  of  Drugs  in  Commercial 
Distribution— 21  CFR  Part  207  (OMB 
Control  No.  0910-0045)— Extension 

Under  section  510  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  360).  FDA  is  authorized  to 
establish  a  system  for  registration  of 
producers  of  drugs  and  for  listing  of 
drugs  in  commercial  distribution.  To 
implement  section  510  of  the  act,  FDA 
issued  part  207  (21  CFR  part  207). 
Under  §  207.20,  manu&cturers, 
repackers,  and  relabelers  that  engage  in 
the  manufacture,  preparation, 
propagation,  compoimding,  or 
processing  of  human  or  veterinary  drugs 
and  biological  products,  including  bulk 
drug  substances  and  bulk  drug 
substances  for  prescription 
compounding,  and  drug  premixes  as 
well  as  frnished  dosage  forms,  whether 
prescription  or  over-the-coimter,  are 
required  to  register  their  establishment. 
In  addition,  manufactiu^rs,  repackers, 
and  relabelers  are  required  to  submit  a 
listing  of  every  drug  or  biological 
product  in  commercial  distribution. 
Owners  or  operators  of  establishments 
that  distribute,  imder  thefr  own  label  or 
trade  name,  a  drug  product 
manufactured  by  a  registered 
establishment  are  not  required  either  to 
register  or  list.  However,  distributors 
may  elect  to  submit  drug  listing 
information  in  lieu  of  the  registered 
establishment  that  manufactiu^s  the 
drug  product.  Foreign  drug 
establishments  must  also  comply  with 
the  establishment  registration  and 
product  listing  requirements  if  they 
import  or  offer  for  import  their  products 
into  the  United  States. 


Under  §§207.21  and  207.22, 
establishments  must  register  with  FDA 
by  subriiitting  Form  FDA  2656 
(Registration  of  Drug  Establishment) 
within  5  days  after  beginning  the 
manufacture  of  drugs  or  biologicals,  or 
within  5  days  after  the  submission  of  a 
drug  application  or  biological  license 
application.  In  addition,  establishments 
must  register  annually  by  retiuning, 
within  30  days  of  receipt  from  FDA, 
Form  FDA  2656e  (Annual  Update  of 
Drug  Establishment).  Changes  in 
individual  ownership,  corporate  or 
partnership  structiu^  location,  or  drug- 
handling  activity  must  be  submitted  as 
amendments  to  registration  imder 
§  207.26  within  5  days  of  such  changes. 
Distributors  that  elect  to  submit  drug 
listing  information  must  submit  Form 
FDA  2656  to  FDA  and  a  copy  of  the 
completed  form  to  the  registered 
establishment  that  manufactured  the 
product  to  obtain  a  labeler  code. 
Establishments  must,  within  5  days  of 
beginning  the  manufactxire  of  drugs  or 
biologicals,  submit  to  FDA  a  Usting  for 
every  drug  or  biological  product  in 
commercial  distribution  at  that  time  by 
using  Form  FDA  2657  (Drug  Product 
Listing).  Private  label  distributors  may 
elect  to  submit  to  FDA  a  listing  of  every 
drug  product  they  place  in  commercial 
distribution.  Registered  establishments 
must  submit  to  FDA  drug  product 
listing  for  those  private  label 
distributors  who  do  not  elect  to  submit 
listing  information  by  using  Form  FDA 
2658  (Registered  Establishments'  Report 
of  Private  Label  Distributors). 

Under  §  207.25,  product  listing 
information  submitted  to  FDA  must, 
depending  on  the  type  of  product  being 
listed,  include  any  new  drug  application 
number  or  biological  establishment 
license  number,  copies  of  current 
labeling  and  a  sampling  of 
advertisements,  a  quantitative  listing  of 
the  active  ingredient  for  each  drug  or 
biological  product  not  subject  to  an 
approved  application  or  license,  the 
National  Drug  Code  number,  and  any 
drug  imprinting  information. 
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In  addition  to  the  product  listing 
information  required  on  Form  FDA 
2657,  FDA  may  also  require,  under 
§  207.31,  a  copy  of  all  advertisements 
and  a  quantitative  listing  of  all 
ingredients  for  each  listed  drug  or 
biological  product  not  subject  to  an 
approved  application  or  license;  the 
basis  for  a  determination,  by  the 
establishment,  that  a  listed  drug  or 
biological  product  is  not  subject  to 
marketing  or  licensing  approval 
requirements;  and  a  list  of  certain  drugs 
or  biological  products  containing  a 
particular  ingredient.  FDA  may  also 
request,  but  not  require,  the  submission 


of  a  qualitative  listing  of  the  inactive 
ingredients  for  all  listed  drugs  or 
biological  products,  and  a  quantitative 
listing  of  the  active  ingredients  for  all 
listed  drugs  or  biological  products 
subjef:t  to  an  approved  application  or 
license. 

Under  §  207.30.  establishments  must 
update  their  product  listing  information 
by  using  Form  FDA  2657  and/or  Form 
FDA  2658  every  June  and  December  or. 
at  the  discretion  of  the  establishment, 
when  any  change  occius.  These  updates 
must  include  the  following  information: 
(1)  A  listing  of  all  drug  or  biological 
products  introduced  for  commercial 


distribution  that  have  not  been  included 
in  any  previously  submitted  list.  (2)  aU 
drug  or  biological  products  formerly 
listed  for  which  commercial  distribution 
has  been  discontinued.  (3)  all  drug  or 
biological  products  for  which  a  notice  of 
discontinuance  was  submitted  and  for 
which  commercial  distribution  has  been 
resumed,  and  (4)  any  material  change  in 
any  information  previously  submitted. 
No  update  is  required  if  no  changes 
have  occurred  since  the  previously 
submitted  list. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1  .—Estimated  Annual  Reporting  Burden  ^ 


Reporting 

No.  of 
Respondents 

No.  of 

Respones  per 

Respondent 

Annual 

Frequency 

per  Response 

Total  Annual 
Responses 

Hours  per 
Response 

(1)  Form  FDA-2656  Registration  of  Drug  EstabJish- 
ment 

21  CFR  207.21,  207.22,  207  25,  207.26,  and  207.40 

(2)  Form  FDA-2656e  Annual  Update  of  Drug  Estab- 
lishment 

21  CFR  207.21.  207.22,  207.25,  207.26,  and  207.40 

(3)  Form  FDA-2657  Dmg  Product  Listing 

21  CFR  207.21,  207.22.  207.25.  207.30,  207.31. 
and  207.40 

(4)  Form  FDA-2658  Registered  Estahfishments'  Re- 
port of  Private  Latjel  Distributors 

21  CFR  207.21 ,  207.22,  207.25,  207.30.  and  207.31 
Total  Reporting  Burden 

15.802 
7.226 

14.381 
6.221 

.34 
1 

2.80 
2.14 

5,438 

7.226 

40.270 

13,289 

.5 
.5 
.5 
.5 

2.719 

3.613 

20.135 

6,645 
33.112 

^There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  ttiis  collection  of  information. 


In  the  Federal  Register  of  November 
2,  2000  (65  FR  65858).  the  agency 
requested  comments  on  the  proposed 
collections  of  information.  TTie  agency 
received  one  comment  on  the  60-day 
notice.  The  comment  recommended  that 
FDA  eliminate  the  requirement  to  send 
a  representative  label  and/ or  carton  with 
each  Form  FDA  2657  and  2658,  and 
that,  instead,  the  labeling  woidd  be 
available  and  submitted  to  FDA  upon 
request. 

FDA  appreciates  the  recommendation 
concerning  labeling  submissions. 
However,  the  comment  is  beyond  the 
scope  of  the  November  2,  2000.  notice. 
That  notice  provided  an  opportxinity  for 
public  comment  on  the  agency's 
estimates  of  the  burden  resulting  from 
the  information  collection  requirements 
imposed  by  part  207.  In  the  Federal 
Register  of  November  30.  2000  (65  FR 
73798).  FDA  announced  as  part  of  the 
semiannual  regulatory  agenda  that  it 
intends  to  publish  a  proposed  rule  to 
revise  part  207  to  clarify  the 
requirements  for  registration  and  listing 
and  to  consolidate  and  reorganize  the 
regulations.  The  proposal  would  also 
require  the  electronic  submission  of 
establishment  registration  and  product 


listing  information.  It  woidd  be  more 
appropriate  to  submit  the  comment  to 
that  proposed  rule  after  it  publishes  ih 
the  Federal  Register. 

Dated:  February  5,  2001. 
WUUam  K.  Hubbard. 
Senior  Associate  Commissioner  for  Policy, 
Planning,  and  Legislation. 
(FR  Doc.  01-3414  Filed  2-8-01;  8:45  am] 

BILLING  CODE  4iaO-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminislration 

[Docket  No.  OON-1685] 

New  Food  Chemicals  Codex 
Monographs,  Revisions  of  Certain 
Food  Chemicals  Codex  Monographs,  a 
New  General  Test  Procedure,  and 
Revisions  to  a  Policy;  Opportunity  for 
Public  Comment;  Correction 

agency:  Food  and  Drug  Administration, 
HHS. 


ACTKM:  Notice;  correction. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 


notice  document  that  published  in  the 
Federal  Register  of  January  22.  2001  (66 
FR  6624).  The  notice  annoimced  an 
opportunity  for  public  comment  on 
proposed  new  Food  Chemicals  Codex 
specification  monographs,  proposed 
changes  to  certain  Food  Chemicals 
Codex  specification  monographs,  a 
proposed  new  general  test  procedure, 
and  proposed  changes  to  a  policy  in  the 
fourth  edition.  The  notice  was 
published  with  some  inadvertent  errors. 
This  document  corrects  those  errors. 

DATES:  Submit  written  comments  by 
March  8,  2001.  (The  committee  advises 
that  comments  received  after  this  date 
may  not  be  considered  for  the  third 
supplement  to  the  fourth  edition. 
Comments  received  too  late  for 
consideration  for  the  third  supplement 
will  be  considered  for  later  supplements 
or  for  a  new  edition  of  the  Food 
Chemicals  Codex.) 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
M.  Kuznesof,  Division  of  Product 
Manufacture  and  Use  (HFS-246),  Office 
of  Premarket  Approval,  Center  for  Food 
Safety  and  Applied  Nutrition.  Food  and 
Drug  Administration.  200  C  St.  SW.. 
Washington.  DC  20204,  202-418-3009. 
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SUPPLEMENTARY  INFORMATION:  In  FR  Doc. 
01-1713.  appearing  on  page  6624  in  the 
Federal  R^jster  of  January  22,  2001. 
the  following  corrections  are  made: 

1.  On  page  6625.  in  the  first  column, 
in  the  last  line  of  the  first  paragraph,  the 
Internet  address  is  corrected  to  read 
"http://www.iom.edu/fcc." 

2.  On  the  same  page  beginning  in  the 
same  coliunn.  the  formatting  of  all  the 
entries  listed  under  I.  Propmed  New 
Monographs  and  under  11.  Current 
Monographs  to  Which  the  Committee 
Proposes  to  Make  Revisions  is  corrected 
to  read: 

L  Proposed  New  Monographs 

Flavor  Chemicals 

Acetaldehyde  Diethyl  Acetal 

2-Acetyl  Thiazole 

Allyl  Phenoxy  Acetate 

Allyl  Propionate 

Bomeol 

Butyl  2-Methyl  Butyrate 

2-sec-Butyl  Cyclohexanone 

Diphenyl  Ether 

d-Fenchone 

Fenchyl  Alcohol 

Furfuryl  Alcohol 

2-Fujyl  Methyl  Ketone 
Salatrim 
Soy  Protein  Concentrate 

n.  Current  Monographs  to  Which  the 
Committee  Proposes  to  Make  Revisions 

Anmioniiun  Phosphate.  Monobasic 

(fluoride  test  corrected) 

Carmine  (description  and  assay  test 

revised) 

Enzyme  Preparations  (classifications 

and  reactions  added  for  a- 

Acetolactatedecarboxylase; 
Aminopeptidase,  leucine;  and 

Lysozyme)  Flavor  Chemicals 

Cinnamic  Acid  (solubility  in  alcohol 

revised) 

d-Dihydrocarvone  (solubility  in  alcohol 

revised) 

2-Heptanone  (specific  gravity  revised) 

Hexyl  Isovalerate  (solubility  in  alcohol 

revised) 

Isoamyi  Benzoate  (solubility  in  alcohol 

revised) 

Nerolidol  (assay  revised) 
(Z)-6-Nonen-l-ol  (refractive  index 
revised)  alpha-Pinene  (angular 
rotation  revised)  2-Undecenol 
(specific  gravity  revised) 

Potassium  Phosphate.  Monobasic 

(fluoride  test  corrected) 

Potassium  Phosphate.  Tribasic  (fluoride 

test  corrected) 

Potassium  Pyrophosphate  (fluoride  test 

corrected) 

Potassium  Tripolyphosphate  (fluoride 

test  corrected) 

Sodiimi  Acid  Pyrophosphate  (fluoride 

test  corrected) 

Sodiimi  Metaphosphate,  Insoluble 

(fluoride  test  corrected) 


Sodiimi  Phosphate,  Dibasic  (fluoride 

test  corrected) 

Sodium  Phosphate,  Monobasic  (fluoride 

test  corrected) 

Sodium  Polyphosphate,  Glassy  (fluoride 

test  corrected) 

Sodiimi  Potassiima  Tripolyphosphate 

(fluoride  test  corrected) 

Sodium  Trimetaphosphate  (fluoride  test 

corrected) 

Sodiimi  Tripolyphosphate  (fluoride  test 

corrected) 

3.  On  page  6625.  in  the  third  column, 
the  last  sentence  is  corrected  to  read: 
"Copies  of  the  proposed  changes  may 
also  be  obtained  through  the  Internet  at 
http://www.iom.edu/fcc." 

Dated:  February  2,  2001. 
L.  Robert  Lake, 

Director  of  Regulations  and  Policy,  Center 
for  Food  Safety  and  Applied  Nutrition. 

[FR  Doc.  01-3347  Filed  2-8-01;  8:45  am] 

BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  OOD-1 681] 

Draft  Guidance  on  Potassium  Iodide  as 
a  Thyroid  Blocking  Agent  in  Radiation 
Emergencies;  Availability;  Extension 
of  Comment  Period 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice;  extension  of  comment 

period. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  extending  to 
April  30.  2001,  the  comment  period  for 
the  draft  guidance  entiUed  "Potassium 
Iodide  as  a  Thyroid  Blocking  Agent  in 
Radiation  Emergencies"  that  appeared 
in  the  Federal  Register  of  January  4. 
2001  (66  FR  801).  FDA  is  taking  tiiis 
action  in  response  to  a  request  for  an 
extension. 

DATES:  Submit  written  comments  on  the 
draft  guidance  by  April  30.  2001. 
General  comments  on  agency  guidance 
documents  are  welcome  at  any  time. 
ADDRESSES:  Copies  of  this  draft 
guidance  are  available  on  the  Internet  at 
http://www.fda.gov/cder/guidance/ 
index.htm.  Submit  written  requests  for 
single  copies  of  the  draft  guidance  to  the 
Drug  Information  Branch  (HFD-210). 
Center  for  Drug  Evaluation  and 
Research,  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857.  Send  one  self- 
addressed  adhesive  label  to  assist  the 
office  in  processing  your  request. 
Submit  written  comments  to  the 


.Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration. 
5630  Fishers  Lane.  rm.  1061,  Rockville, 
MD  20852.  Requests  and  comments 
should  be  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document. 

FOR  FURTHER  INFORMATION  CONTACT:  Rose 
E.  Cunningham.  Executive  Operations 
(HFD-06).  Center  for  Drug  Evaluation 
and  Research.  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville.  MD  20857.  301-594-6779. 

SUPPLEMENTARY  INFORMATK)N:  In  the 
Federal  Register  of  January  4.  2001  (66 
FR  801).  FDA  pubhshed  a  notice 
announcing  the  availability  of  a  draft 
guidance  document  entitied  "Potassium 
Iodide  as  a  Thyroid  Blocking  Agent  in 
Radiation  Emergencies."  This  draft 
guidance  updates  the  notice  of 
availability  entiUed  "Potassium  Iodide 
as  a  Thyroid-Blocking  Agent  In  a 
Radiation  Emergency:  Final 
Recommendations  On  Use."  published 
in  the  Federal  Register  of  June  29, 1982 
(47  FR  28158).  In  this  draft  guidance. 
FDA  maintains  its  position  that 
potassium  iodide  is  a  safe  and  effective 
means  by  which  to  prevent  radioiodine 
uptake  by  the  thyroid  gland,  under 
certain  specified  conditions  of  use.  and 
thus  to  lessen  the  risk  of  thyroid  cancer 
in  the  event  of  a  radiation  emergency. 

FDA  received  an  e-mail  request,  dated 
January  4.  2001.  requesting  that  the 
agency  extend  the  comment  period  on 
the  draft  guidance  by  60  days,  allowing 
90  days  for  comments.  Because  the  drdt 
guidance  introduces  several  new 
recommendations,  the  agency  has 
decided  to  extend  the  comment  period 
on  the  draft  guidance  to  April  30,  2001. 
to  allow  the  public  more  time  to  review 
and  comment  on  its  contents. 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  on  the  draft 
guidance  document  by  April  30,  2001. 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  should  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  The  draft  guidance 
document  and  received  comments  may 
be  seen  in  the  Dockets  Management 
Branch  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  February  2.  2001. 
Ann  M.  Witt. 

Acting  Associate  Commissioner  for  Policy. 
(FR  Doc.  01-3417  Filed  2-8-01:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Rnancing  Administration 
[Document  Manttfiw.  HCFA-10029] 

Agency  Infonnatlon  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Health  Care  Financing 
Administration. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Heiadth  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment 
Interested  persons  are  invited  to  send 
comments  regarding  this  biutlen 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  New  collection;  Title  of 
Information  Collection:  Medicare 
Program  Integrity  Customer  Service 
Project;  Form  No.:  HCFA-10029  (OMB# 
0938-NEW);  Use:  Medicare's  Integrity 
Program  seeks  to  improve  customer 
service  provided  to  beneficiaries  and 
providers.  The  study's  purpose  is  to 
identify  baseline  satisfaction  with 
Program  Integrity  efforts,  to  prioritize 
improvement  areas,  jmd  to  identify 
potential  service  delivery  changes  that 
can  be  implemented  by  HCFA  or  its 
contractors.  Respondents  include 
beneficiaries  whose  billing  questions 
were  transferred  to  Fraud,  and  providers 
who  have  been  through  enrollment, 
medical  review,  or  cost  report  audit; 
Frequency:  Annually;  Affected  Public: 
Individuals  or  households,  Business  or 
other  for-profit.  Not-for-profit 
institutions;  Number  of  Respondents: 
5,250;  Total  Annual  Responses:  5,250; 
Total  Annual  Hours:  782.  To  obtain 
copies  of  the  supporting  statement  and 
any  related  forms  for  the  proposed 
paperwork  collections  referenced  above, 
access  HCFA's  Web  Site  address  at 
http://www.hcfa.gov/regs/prdact95.htm, 
or  E-mail  your  request,  including  your 
address,  phone  number,  OMB  number, 
and  HCFA  docimient  identifier,  to 


Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  conunents  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Information  Services, 
Security  and  Standards  Group,  Division 
of  HCFA  Enterprise  Standards, 
Attention:  Julie  Brown,  HCFA  10029, 
Room  N2-14-26,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850. 

Dated:  January  25,  2001. 
lofan  P.  Burke  m. 

Reports  Clearance  Officer,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 
[FR  Doc.  01-3328  Filed  2-8-01;  8:45  am] 
MLLMQ  COOe  412IMB-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Services  Abuse  and  Mental  Health 
Servicea  Administration  (SAMHSA) 

agency:  Center  for  Mental  Health 
Services;  Center  for  Substance  Abuse 
Prevention;  Center  for  Substance  Abuse 
Treatment;  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS; 
Notice  of  Technical  Assistance 
Workshops 

Notice  is  hereby  given  of  the 
following  workshops  for  the  provision 
of  technical  assistance  to  potential 
applicants  for  SAMHSA  grants. 

The  Substance  Abuse  and  Mental 
Health  Services  Administration's 
(SAMHSA's)  Center  for  Mental  Health 
Services  (CMHS),  Center  for  Substance 
Abuse  Prevention  (CSAP)  and  Center  for 
Substance  Abuse  Treatment  (CSAT),  are 
offering  a  series  of  three  one  and  a  half 
day  regional  Technical  Assistance 
Workshops  for  prospective  applicants. 
These  workshops  will  be  conducted 
jointly  by  the  three  SAMHSA  Centers  to 
provide  support  to  prospective 
applicants  in  preparing  their 
applications  in  response  to  published 
grant  annoimcements. 

Several  SAMHSA  grant 
announcements  will  be  featured  at  the 
workshop,  including: 
Center  for  Mental  Health  Services: 
Youth  Violence  Prevention,  Circles  of 
Care,  HIV/ AIDS  in  Minority 
Communities,  Targeted  Capacity 
Response,  State  Data  Infiastructure, 
Restraint  and  Seclusion 
Center  for  Substance  Abuse  Prevention: 
Community-Initiated  Prevention 
Interventions,  High-Risk  Youth,  HIV/ 
AIDS  in  Minority  Communities,  State 


Incentive  Grants,  Fetal  Alcohol 
Syndrome 
Center  for  Substance  Abuse  Treatment: 
Targeted  Capacity  Expansion, 
Strengthening  Treatment  for  Children 
&  Adolescents,  Strengthening 
Treatment  for  Racial/Ethnic  Minority 
Populations,  Comprehensive 
Community  Treatment  Program  for 
the  Development  of  New  and  Useful 
Knowledge,  Substance  Abuse 
Treatment  for  Homeless  Individuals, 
Re-Entry,  Recovery  Community 
Support  Program,  TCE/HIV 
More  information  about  each  grant 
program  will  be  available  on  SAMHSA's 
website  at:  http//www.samhsa.gov.  The 
Guidance  for  Applicants  (GFAs)  for 
these  grant  programs  can  also  be  found 
at  SAMHSA's  website  following 
publication  in  the  Federal  Register. 
Potential  participants  are  strongly 
encoiiraged  to  check  these  resoiuces 
prior  to  attending  the  workshop. 

The  Technical  Assistance  Workshops 
will  be  held  at  the  following  locations: 
Workshop  I — March  15  and  16,  Holiday 
Inn  Hotel  and  Conference  Center, 
Scottsdale,  AZ,  (480)  994-9203  or  (800) 
69&-6995;  Workshop  11— March  20  and 
21,  Adam's  Mark  Hotels  and  Resorts, 
Orlando,  FL,  (407 J  859-1500;  and 
Workshop  HI— March  22  and  23,  The 
Boston  Park  Plaza  Hotel,  Boston,  MA, 
(617)  426-2000  or  (800)  225-2008. 

Registration  and  check-in  at  each  site 
will  be  at  7:30  a.m.;  workshop  hoiu^  on 
the  first  day  are  8:30  a.m.-6  p.m.  On  the 
second  day,  the  grant  writing  session 
will  take  place  from  8:30  a.m.-3:30  p.m. 
Preliminary  Agenda  Highlights  for  the 
TA  Workshops  include:  (1)  Review  of 
SAMHSA  programs  and  priorities;  (2) 
Provision  of  related  resoiuce  materials; 
(3)  Technical/practical  aspects  of  the 
grants  application  process  including 
application  requirements,  improving 
applications,  instruction  in  completing 
required  forms,  submission,  review,  and 
award  procedures;  (4)  Separate  breakout 
sessions  for  discussion  of  specific  grant 
aimouncements;  and  (5)  Opportunity  for 
questions  and  answers.  On  die  second 
day,  there  wiU  be  a  session  designed  to 
provide  further  assistance  with  grant 
writing  and  application  preparation. 

TA  Worluhop  Arrangements 

There  is  no  registration  fee  for  the 
workshops.  However,  space  is  limited 
and  preregistration  is  strongly 
encouraged.  Registrants  will  be 
responsible  for  costs  associated  with 
their  own  travel,  meals,  and  lodging. 
Workshop  confirmation  will  be  faxed. 
For  further  assistance,  please  call  the 
SAMHSA  hotline  at  (301)  984-1471, 
ext.  377  or  by  fax  at  (301)  945-4298. 
SAMHSA  suggests  that  the  attendees  be 
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those  persons  having  the  responsibility 
for  conceptu^izing  and  writing  the 
application. 

Hotel  Information 

I  Participants  are  responsible  for 
iiaking  their  own  hotel  reservations. 
When  calling  the  hotel,  reference  the 
SAMHSA  TA  Workshop.  Registrants  are 
urged  to  make  their  reservations  as  soon 
as  possible. 

j  Dated:  February  5,  2001. 
Richard  Kopanda, 

Executive  Officer,  SAMHSA. 

[FR  Doc.  01-3418  Filed  2-8-01;  8:45  am] 

BMJJNO  CODE  4162-20-U 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doclcet  No.  PR  4644  N  06] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
action:  Notice. 

summary:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
FOR  FURTHER  INFORMATION  CONTACT: 
Clifford  Taffet,  room  7266,  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street  SW,  Washington,  DC 
20410;  telephone  (202)  708-1234;  TTY 
number  for  the  hearing-  and  speech- 
impaired  (202)  708-2565  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  24  CFR  part  581  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411),  as  amended,  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitabili^  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  unutilized  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12,  1988  Court  Order  in 
National  Coalition  for  the  Homeless  v. 
Veterans  Administration,  No.  88-2503- 
PC  p.D.C). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 


categories:  Suitable/available,  suitable/ 
imavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  Assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
frt>m  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  Brian  Rooney,  Division  of  Property 
Management,  Program  Support  Center, 
HHS,  room  5B-41,  5600  Fishers  Lane, 
Rockville,  MD  20857;  (301)  443-2265. 
(This  is  not  a  toll-free  number.)  HHS 
will  mail  to  the  interested  provider  an 
application  packet,  which  will  include 
instructions  for  completing  the 
application.  In  order  to  maximize  the 
opportunity  to  utilize  a  suitable 
property,  providers  should  submit  their 
written  expressions  of  interest  as  soon 
as  possible.  For  complete  details 
concerning  the  processing  of 
applications,  the  reader  is  encouraged  to 
refer  to  the  interim  rule  governing  this 
program,  24  CFR  part  581. 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable. unavailable. 

For  properties  listed  as  suitable/ 
imavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Cliffom  Taffet  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 


landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  Agriculture:  Ms. 
Marsha  Pruitt,  Department  of 
Agriculture,  Room  310B,  300  7th  St., 
SW,  Washington,  DC  20250;  (202)  720- 
4335;  DOT:  Mr.  Rugene  Spruill,  Space 
Management,  SVG-140,  Transportation 
Administrative  Service  Center, 
Department  of  Transportation,  400  7th 
Street,  SW,  Room  2310,  Washington.  DC 
20590;  (202)  366-4246;  GSA:  Mr.  Brian 
K.  Polly,  Assistant  Commissioner, 
General  Services  Administration,  Office 
of  Property  Disposal,  18th  and  F  Streets, 
NW,  Washington,  DC  20405;  (202)  501- 
0386;  Interior:  Ms.  Linda  Tribby, 
Acquisition  &  Property  Management, 
Department  of  the  Interior,  1849  C 
Street,  NW,  MS  5512.  Washington,  DC 
20240;  (202)  219-0728;  Navy:  Mr.      . 
Charles  C.  Cocks,  Director,  Department 
of  the  Navy,  Real  Estate  Policy  Division, 
Naval  Facihties  Engineering  Command, 
Washington  Navy  Yard,  1322  Patterson 
Ave.,  SE,  Suite  1000,  Washington,  DC 
20374-5065;  (202)  685-9200;  (These  are 
not  toll-free  numbers). 

Dated:  February  1,  2001. 
Jolm  D.  Canity, 

Director,  Office  of  Special  Needs  Assistance 
Programs. 

Title  V,  Federal  Surplus  Property  Program 
Federal  Register  Report  for  2/BA>l 

Suitable/Available  Properties 

Buildings  (by  State) 

California 

Bell  Fed.  Service  Center 

5600  Rickenbacker  Rd. 

Bell  Co:  Los  Angeles  CA  90201-6418 

Landholding  Agency:  GSA 

Property  Number:  54200110003 

Status:  Underutilized 

Comment:  200,000  sq.  ft.,  most  recent  use — 

warehouse 
GSA  Number:  CA086122 

Maryland 

La  Plata  Housing 

Radio  Station  Rd. 

La  Plata  Co:  Charles  MD 

Landholding  Agency:  GSA 

Property  Number:  54200110006 

Status:  Excess 

Comment:  Townhouse  complex  of  20  units. 

3-bedroom  units — 997  sq.  ft.,  1115  sq.  ft.. 

and  1011  sq.  ft.,  needs  rehab,  presence  of 

asbestos/lead  paint 
GSA  Number:  4-N-MD-601 

Massachusetts 

Cross  Terrace 

S.  Weymouth  Naval  Air  Station 

S.  Weymouth  Co:  MA 
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Landholding  Agency:  GSA 

Property  Number:  54200110004 

Status:  Excess 

Comment:  5  one  story,  2  bedroom  duplex 

housing  units,  needs  rehab,  off-site  use 

only 
GSA  Number:  l-U-MA-860 

usee  Air  Station 

Cape  Cod  Co:  Barnstable  MA 

Landholding  Agency:  GSA 

Property  Number:  54200110005 

Status:  Underutilized 

Comment:  60 — 2  &  3  bedroom  housing  units, 

may  be  difficulty  in  moving  foundation, 

off-site  use  only 
GSA  Number  l-U-MA-859 

Mississippi 

Quarters  #162 

Natchez  Trace  Pkwy 

162  Trace  Circle 

Ridgeland  Co:  Madison  MS  39157- 

Landholding  Agency:  Interior 

Property  Number:  61200110001 

Status:  Excess 

Comment:  1121  sq.  ft.,  presence  of  asbestos, 

most  recent  use — residential,  off-site  use 

only 
Quarters  #167 
Natchez  Trace  Pkwy 
Rt.  l,Box46A 

Port  Gibson  Co:  Claiborne  MS  39150- 
Landholding  Agency:  Interior 
Property  Number:  61200110002 
Status:  Excess 
Comment:  1414  sq.  ft.,  presence  of  asbestos, 

most  recent  use — residential,  off-site  use 

only 

Quarters  «257 

Natchez  Trace  Pkwy 

Star  Route  Box  14 

Carlisle  Co:  Claiborne  MS  39049- 

Landholding  Agency:  Interior 

Property  Number:  61200110003 

Status:  Excess 

Comment:  1415  sq.  ft.,  presence  of  asbestos, 

most  recent  use — residential,  off-site  use 

only 

Quarters  #182 

Natchez  Trace  Pkwy 

Kosciusko  Co:  Atalla  MS  3909(^ 

Landholding  Agency:  Interior 

Property  Number:  61200110004 

Status:  Excess 

Comment:  1121  sq.  ft.,  presenc:e  of  asbestos, 

most  recent  use — residential,  off-site  use 

only 

Quarters  #197 

Natchez  Trace  Pkwy 

Rt  1 

Mantee  Co:  Chickasaw  MS  39751- 

Landholding  Agency:  Interior 

Property  Number:  61200110005 

Status:  Excess 

Comment:  1121  sq.  ft.,  presence  of  asbestos, 

most  recent  use — residential,  off-site  use 

only 

Buildings  (by  State) 

Tennessee 

Quarters  #169 
Natchez  Track  Pkwy 
Meriwether  Lewis  Rd. 
Hohenwald  Co:  Lewis  TN  38462- 
Landholding  Agency:  Interior 


Property  Number:  612001 10006 

Status:  Excess 

Comment:  1121  sq.  ft.,  presence  of  asbestos, 

most  recent  use — residential,  off-site  use 

only 

Virginia 

BIdgs.  SP-79/80/81/79AQ 

Naval  Station 

Norfolk  Co:  VA  23511- 

Landholding  Agency:  Navy 

Property  Number:  77200110034 

Status:  Excess 

Comment:  Most  recent  use — residential  ft 
detachable  garage,  high  maintenance, 
presence  of  asbestos,  off-site  use  only 

West  Virginia 

Beckley  Fed.  BIdg. 

400  Neville  Street 

Beckley  Co:  Raleigh  WV  25801- 

Landholding  Agency:  GSA 

Property  Number:  54200110002 

Status:  Excess 

Comment:  2-story,  good  condition,  presence 

of  asbestos — pipes  GSA  Number:  4-G- 

WV-538 

Land  (by  State) 
Missouri 

Improved  Land 

St.  Louis  Army  Ammimition 

Plant 

4800  Goodfellow  Blvd. 

St.  Louis  Co:  MO  63120-1798 

Landholding  Agency:  GSA 

Property  Number:  54200110007 

Status:  Surplus 

Comment:  21  acres  w/2  large  bidgs.  and 
mmierous  small  bIdgs.  situated  on  13 
acres,  5  acres  =  parking  lot  and  streets, 
presence  of  asbestos/lead  peiint,  clean-up 
required  to  state  regulator  standards 

GSA  Number:  000000 

Unsuitable  Properties 

Buildings  (by  State) 
Alaska 

Bldg.  23 

USCG  Integrated  Support 

Command 

Kodak  Co:  Kodiak  Island  AK  99619- 

Landholding  Agency:  DOT 

Property  Number:  87200110009 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  25 

USCG  Integrated  Support 

Command 

Kodiak  Co:  Kodiak  Island  AK  99619- 

Landholding  Agency:  DOT 

Property  Number:  87200110010 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  53 

USCG  Integrated  Support 

Command 

Kodiak  Co:  Kodiak  Island  AK  99619- 

Landholding  Agency:  DOT 

Property  Number:  87200110011 

Statiis:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 


Arizona 

Old  Ranger  House 

Admin  Site 

Alpine  Co:  Apache  AZ  85920- 

Landholding  Agency:  Agriculture 

Property  Number:  15200110001 

Status:  Unutilized 

Reason:  Extensive  deterioration 

District  of  Columbia 

Bldg.  A-092 
Naval  Station  Anacostia 
Washington  Co:  DC  20374- 
Landholding  Agency:  Navy 
Property  Number:  77200110046 
Status:  Underutilized 
Reason:  Secured  Area 

Florida 

Bldg.  183 

Naval  Air  Station 

Pensacola  Co:  Escambia  FL  32508- 

Landholding  Agency:  Navy 

Property  Number:  77200110019 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  494 

Naval  Air  Station 

Pensacola  Co:  Escambia  FL  32508- 

Landholding  Agency:  Navy 

Property  Number:  77200110020 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  647 

Naval  Air  Station 

Pensacola  Co:  Escambia  FL  32508- 

Landholding  Agency:  Navy 

Property  Number  77200110021 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  649B 

Naval  Air  Station     , 

Pensacola  Co:  Escambia  FL  32508- 

Landholding  Agency:  Navy 

Property  Number:  77200110022 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  679 

Naval  Air  Station 

Pensacola  Co:  Escambia  FL  32508- 

Landholding  Agency:  Navy 

Property  Number:  77200110023 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  692 

Naval  Air  Station  • 

Pensacola  Co:  Escambia  FL  32508- 

Laudholding  Agency:  Navy 

Property  Number:  77200110024 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  755 

Naval  Air  Station 

Pensacola  Co:  Escambia  FL  32508- 

Landholding  Agency:  Navy 

Property  Number:  77200110025 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  785 

Naval  Air  Station 

Pensacola  Co:  Escambia  FL  32508- 

Landholding  Agency:  Navy 

Property  Number:  77200110026 

Status:  Unutilized 

Reason:  Secured  Area 
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Bldg.  1704 

Naval  Air  Station 

Pensacola  Co:  Escambia  FL  32508- 

Landholding  Agency:  Navy 

Property  Number:  77200110027 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  3448 

Naval  Air  Station 

Pensacola  Co:  Escambia  FL  32508- 

Landholding  Agency:  Navy 

Property  Number:  77200110028 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  3579 

Naval  Air  Station 

Pensacola  Co:  Escambia  FL  32508- 

Landholding  Agency:  Navy 

Property  Number:  77200110029 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  3673 

Naval  Air  Station 

Pensacola  Co:  Escambia  FL  32508- 

Landholding  Agency:  Navy 

Property  Number:  77200110030 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  3823 

Naval  Air  Station 

Pensacola  Co:  Escambia  FL  32508- 

Landholding  Agency:  Navy 

Property  Number:  77200110031 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  3824 

Naval  Air  Station 

Pensacola  Co:  Escambia  FL  32508- 

Landholding  Agency:  Navy 

Property  Number:  77200110032 

Status:  Unutilized 

Reason:  Secured  Area 

Oregon 

Bldg. 

366  E.  Hurlburt 

Hermiston  Co:  Umatilla  OR  97838- 

Landholding  Agency:  Interior 

Property  Number:  61200110007 

Status:  Unutilized 

Reason:  Extensive  deterioration 

South  Carolina 

36  BIdgs. 

Naval  Weapons  Station 

Charleston 

Goose  Creek  Co:  Berkeley  SC  29445- 

Location:  34,  47,  63,  67,  203,  276,  297.  306, 
334,  350,  370,  383,  435,  725,  798,  806,  823, 
844,  905,  906,  907,  912,  915,  919,  920,  923, 
924,  948,  954,  992,  2333,  2334,  3232,  3741, 
3761,454 

tandholding  Agency:  Navy 

Property  Number:  77200110033 

Status:  Excess 

Reason:  Within  200  ft.  of  flammable  or 
explosive  material;  Secured  Area 

"texas 

Facility  119 
Naval  Air  Station 

Corpus  Christi  Co:  Nueces  TX  78419-5021 
Landholding  Agency:  Navy 
Property  Number:  77200110047 
Status:  Excess 

Reasons:  Within  airport  runway  clear  zone; 
Secured  Area;  Extensive  deterioration 
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Virginia 

Bldg.  4078,  PR#201819 

Naval  Amphibious  Base 

Virginia  Beach  Co:  VA  23455- 

Landholding  Agency:  Navy 

Property  Number:  77200110035 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Foot  Bridge 

Naval  Medical  Center 

Portsmouth  Co:  VA  ^3708-2197 

Landholding  Agency:  Navy 

Property  Number:  77200110036 

Status:  Unutilized 

Reasons:  Floodway;  Secured  Area 

Land  (by  State) 

California 

Parcel  3 

Naval  Base 

Port  Hueneme  Co:  Ventura  CA  93043-4300 

Landholding  Agency:  Navy 

Property  Number:  77200110037 

Status:  Underutilized 

Reason:  Secured  Area 

Parcel  4 

Naval  Base 

Port  Hueneme  Co:  Ventura  CA  93043-4300 

Landholding  Agency:  Navy 

Property  Number  77200110038 

Status:  Underutilized 

Reason:  Secured  Area 

Parcel  7 

Naval  Base 

Port  Hueneme  Co:  Ventura  CA  93043-4300 

Landholding  Agency:  Navy 

Property  Niunber:  77200110039 

Status:  Underutilized 

Reason:  Secured  Area 

Parcel  8 

Naval  Base 

Port  Hueneme  Co:  VentiuB  CA  93043-4300 

Landholding  Agency:  Navy 

Property  Number:  77200110040 

Status:  Underutilized 

Reason:  Secured  Area 

Parcel  10 

Naval  Base 

Port  Hueneme  Co:  Ventura  CA  93043-4300 

Landholding  Agency:  Navy 

Property  Number:  77200110041 

Status:  Underutilized 

Reason:  Secured  Area 

Parcel  11 

Naval  Base 

Port  Hueneme  Co:  Ventura  CA  93043-4300 

Landholding  Agency:  Navy 

Property  Number:  77200110042 

Status:  Underutilized 

Reason:  Secured  Area 

Parcel  12 

Naval  Base 

Port  Hueneme  Co:  Ventura  CA  93043-4300 

Landholding  Agency:  Navy 

Property  Number:  77200110043 

Status:  Underutilized 

Reason:  Secured  Area 

Parcel  13 

Naval  Base 

Port  Hueneme  Co:  Ventura  CA  93043-4300 

Landholding  Agency:  Navy 

Property  Number:  77200110044 

Status:  Underutilized 

Reason:  Secured  Area 


Parcel  14 

Naval  Base 

Port  Hueneme  Co:  Ventura  CA  93043-4300 

Landholding  Agency:  Navy 

Property  Number:  77200110045 

Status:  Underutilized 

Reason:  Secured  Area 

[FR  Doc.  01-3235  Filed  2-8-01;  8:45  am) 

MUJNQ  CODE  4210-29-41 


DEPARTMENT  OF  THE  INTERIOR 

Ftoh  and  Wildlife  Service 

Endangered  and  Threatened  Species 
Permit  Applications 

ACTION:  Notice  of  receipt  of  applications. 

SUMMARY:  The  following  applicants  have 
applied  for  a  scientific  research  permit 
to  conduct  certain  activities  with 
endangered  species  pursuant  to  section 
10(a)(1)(A)  of  the  Endangered  Species 
Act  of  1973,  as  amended  (16  U.S.C. 
1531,  etseq.). 

Permit  No.  TE-036436 

Applicant:  Environmental  Planning 
Group,  Tucson,  Arizona. 

Applicant  requests  authorization  to 
conduct  presence/absence  surveys  for 
the  cactus  ferruginous  pygmy-owl 
{Glaucidium  bmsilianum  cactonim)  and 
the  southwestern  willow  flycatcher 
[Empidonax  traillii  extimus)  within 
Arizona. 

Permit  No.  TE-36912 

Applicant:  Tohono  O'Odham  Nation, 
Sells,  Arizona. 

Applicant  requests  authorization  to 
conduct  presence/absence  surveys  for 
the  cactus  ferruginous  pygmy-owl 
[Glaucidium  bmsilianum  cactorum), 
and  the  southwestern  willow  flycatcher 
(Empidonax  traillii  extimus)  on  the 
Tohono  O'Odham  Nation  in  Arizona. 

Permit  No.  TE-37118 

Applicant:  Scott  E.  Carroll,  Tucson, 
Arizona. 

Applicant  requests  authorization  to 
conduct  presence/absence  surveys  for 
the  cactus  ferruginous  pygmy-owl 
(Glaucidium  bmsilianum  cactorum)  in 
Maricopa,  Pinal,  Pima,  Cochise, 
Graham,  Gila,  Greeidee,  Santa  Cruz,  and 
Yiuna  Counties,  Arizona. 

Permit  No.  TE-37684 

Applicant:  Jay  K.  Esler,  Tucson, 
Arizona. 

Applicant  requests  authorization  for 
recovery  purposes  to  conduct  presence/ 
absence  surveys  for  the  cactus 
ferruginous  pygmy-owl  [Glaucidium 
bmsilianum  cactorum)  in  Arizona. 
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Permit  No.  TE-10472 

Applicant:  Geo-Marine,  Inc.,  Newport 
News,  Virginia. 

Applicant  requests  authorization  to 
conduct  presence/absence  surveys  for 
the  black-capped  vireo  {Vireo 
atricapillus)  and  golden-cheeked 
warbler  [Dendroica  chrysoparia)  in 
various  Texas  Counties. 

Pennit  No.  TE-37780 

Applicant:  Northwestern  Resources 
Co.,  Jewett,  Texas. 

Applicant  requests  authorization  for 
research  and  recovery  purposes  to 
conduct  presence/absence  siuveys, 
conduct  activities  around  the  nest 
habitat  area,  and  relocate  nests 
occurring  in  active  mine  areas  for  the 
interior  least  tern  (Sterna  antillarum 
athalassos)  in  Leon,  Limestone,  and 
Freestone  counties,  Texas. 

Permit  No.  TE-37789 

Applicant:  Helen  Yard,  Flagstaff, 
Arizona. 

Applicant  requests  authorization  for 
recovery  piuposes  to  conduct  presence/ 
absence  surveys  for  the  southwestern 
willow  flycatcher  {Empidonax  traillii 
extimus)  in  Arizona,  New  Mexico,  Utah, 
California,  and  Nevada. 

Permit  No.  TE-038048 

Applicant:  Robert  H.  Perrill,  Tucson, 
Arizona. 

Applicant  requests  authorization  for 
recovery  piuposes  to  conduct  presence/ 
absence  surveys  for  the  cactus 
ferruginous  pygmy-owl  (Glaucidium 
bmsUianum  cactonim)  in  Pima  County, 
Arizona. 

Permit  No.  TE-038050 

Applicant:  Trevor  A.  Hare,  Tucson, 
Arizona. 

Applicant  requests  authorization  for 
recovwy  purposes  to  conduct  presence/ 
absence  surveys  for  the  cactus 
ferruginous  pygmy-owl  (Glaucidium 
brasilianum  cactonim)  in  Pima,  Pinal, 
Santa  Cruz,  and  Yuma  Counties, 
Arizona. 

Permit  No.'v  TE-035143  and  TE-800611 

Applicant:  James  C.  Cokendolpher, 
Lubbock,  Texas  and  SWCA.  Inc., 
Austin,  Texas. 

Applicants  request  authorization  for 
recovery  purposes  to  conduct  presence/ 
absence  surveys  for  the  following  Bexar 
Coimty  invertebrates:  Helotes  mould 
beetle  (Batrisodes  venyivi).  Robber 
Baron  Cave  harvestman  (Texella 
cokendolpheri),  Government  Canyon 
cave  spider  (Neoleptoneta  microps). 
Robber  Baron  cave  spider  (Cicurina 
baronia).  Madia's  cave  spider  (Cicurina 
madia),  vesper  cave  spider  (Cicurina 


vespera), and  (Rhadine  exilis),  (Rhadine 
infemalis),  (Cicurina  venii),  no  common 
names,  in  Bexar  Coimty,  Texas. 

Permit  No.  TE-038052 

Applicant:  USDA  Natiual  Resources 
Conservation  Center,  Tucson,  Arizona. 

Applicant  requests  authorization  for 
recovery  purposes  to  conduct  presence/ 
absence  surveys  for  th§  cactus 
ferruginous  pygmy-owl  (Glaucidium 
bmsilianum  cactonim)  in  Pima,  Santa 
Cruz,  Pinal,  Maricopa,  Graham,  Gila, 
and  Cochise  Counties,  Arizona. 

Permit  No.  TE-038055 

Applicant:  University  of  New  Mexico, 
Museiun  of  Southwestern  Biology, 
Albuquerque,  New  Mexico. 

Applicant  requests  authorization  for 
research  and  recovery  purposes  to 
collect  Rio  Grande  silvery  minnow 
(Hybognathus  amanis)  fin  clips  in 
Sandoval,  Bernalillo.  Valencia,  and 
Socorro  Coimties,  New  Mexico. 

DATES:  Written  comments  on  these 
pennit  applications  must  be  received  on 
or  before  March  12,  2001. 

ADDRESS:  Written  data  or  comments 
should  be  submitted  to  the  Chief, 
Endangered  Species  Division,  Ecological 
Services,  P.O.  Box  1306,  Albuquerque, 
New  Mexico  87103;  Fax  (505)  248-6788. 
Documents  will  be  available  for  public 
inspection  by  written  request,  by 
appointment  only,  during  normal 
business  hours  (8:00  to  4:30)  at  the  U.S. 
Fish  and  Wildlife  Service,  Albuquerque, 
New  Mexico.  Please  refer  to  the 
respective  permit  number  for  each 
application  when  submitting  comments. 
All  comments  received,  including 
names  and  addresses,  will  become  part 
of  the  official  administrative  record  and 
may  be  made  available  to  the  public. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chief,  Endangered  Species  Division, 
Albuquerque,  New  Mexico,  at  the  above 
address.  Documents  and  other 
information  submitted  with  these 
applications  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act,  by  any  party  who  submits  a  written 
request  for  a  copy  of  such  documents 
within  30  days  of  the  date  of  publication 
of  this  notice,  to  the  address  above. 

Stephen  C.  Helfert, 

Assistant  Regional  Director,  Ecological 
Services.  Region  2,  Albuquerque.  New 
Mexico. 

(FR  Doc.  01-3344  Filed  2-8-01;  8:45  ami 

BHJJNG  COOC  4310-SS-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Availability  of  Environmental 
Assessment  (EA)  for  Sultland  Parkway 
"Emergency"  Tree  Pruning  to  Remove 
Ot>structk>ns  to  the  Andrews  Air  Force 
Base  West  Runway 

ACTION:  Notice  of  availability  of 
Environmental  Assessment  for  Suitland 
Parkway  "Emergency"  Tree  Pruning  to 
Remove  Obstructions  to  the  Andrews 
Air  Force  Base  West  Runway. 

SUMMARY:  Pursuant  to  the  National 
Environmental  Policy  Act  (NEPA), 
Council  on  Environmental  Quality 
regulations,  and  NPS  guidance,  the 
National  Park  Service  (NPS)  prepared  an 
EA  for  an  "Emergency"  tree  pruning  on 
Suitland  Parkway,  Prince  George's 
Coimty,  Maryland  to  remove 
obstructions  to  Andrews  Air  Force  Base 
West  runway. 

This  notice  announces  availability  of 
an  EA  on  this  subject  for  public  review. 
This  EA  is  not  inteiided  to  negate  or 
replace  in  any  way  a  larger  and  more 
complex  environmental  document  being 
prepared  by  the  U.S.  Air  Force  (USAF) 
and  the  NPS,  to  deal  with  the  issue  of 
long  term  runway  landing  concerns 
involving  Suitland  Parkway  and 
Andrews  Air  Force  Base  (AAFB). 

The  USAF  has  requested  that  the 
National  Park  Service  lower  the  canopy 
heights  at  several  areas  at  the  eastern 
end  of  the  Suitland  Parkway,  Prince 
George's  County,  Maryland  in  order  that 
they  may  utilize  the  southern  approach 
to  the  AAFB  West  runway  during  low 
visibility  events  (rain,  fog,  clouds).  This 
approach  is  presently  closed  due  to  tree 
obstructions  occurring  on  park  property. 
The  purpose  of  this  emergency  action  is 
to  eliminate  the  tree  penetration  into  the 
34:1  imaginary  plane  and  allow  the 
USAF  to  reopen  their  runway  approach, 
while  minimizing  the  resulting  effect  on 
the  appearance  and  health  of  the 
Suitland  Parkway  trees,  and  the  habitat 
values  they  provide.  Approximately  12 
to  24  trees  are  presently  penetrating  in 
the  USAF  imaginary  34:1  plane  need  to 
minimally  pruned  to  reduce  their 
height. 

NPS  now  makes  this  EA  available  to 
the  public  for  fifteen  day  from  the 
publication  of  the  notice.  Anyone  may 
submit  a  written  comment.  Any  written 
comments  NPS  receives  during  this 
review  will  be  considered  prior  to 
making  a  decision  and  finding  on  this 
EA.  Commentors  are  advised  that,  if 
requested,  the  NPS  is  required  to  supply 
to  any  requester,  the  names  and 
addresses  of  the  individuals  providing 
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comments.  This  EA  analysis  and  its 
public  availability  are  pursuant  to 
NEPA,  and  its  regulations,  and  NPS 
authorities  and  guidance. 
SUPPLEMENTARY  INFORMATION:  Requests 
for  copies  of  the  EA,  or  for  any 
additional  information,  should  be 
directed  to  Ms.  Susan  Rudy,  National 
Capital  Parks-East,  1900  Anacostia 
Drive,  SE,  Washington,  DC  20020, 
Telephone:  (202)  690-5164. 

Dated:  January  29,  2001. 
John  Hale, 

Superintendent,  National  Capital  Parks-East. 
(FR  Doc.  01-3409  Filed  2-8-01;  8:45  am] 

aiUJNO  CODE  43ia-7D-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Crossroads  of  the  Amerk:an 
Revolution  Special  Resource  Study/ 
Environmental  Assessment/Feasibility 
Study  Public  Meetings  and  Intent  To 
Publish 

AGENCY:  National  Park  Service;  Interior. 
ACTION:  Notice  of  Intent  to  Publish  a 
Special  Resource  Study/Environmental 
AJssessment/Feasibility  Study. 

SUMMARY:  This  notice  announces  an 
upcoming  scoping  meeting/open  house 
for  the  Crossroads  of  the  American 
Revolution  and  the  intent  tp  publish  a 
Special  Resource  Study/Environmental 
Assessment  and  Feasibility  Study  in 
association  with  the  Crossroads  of  the 
American  Revolution. 

Appropriation  Bill  H.R.  3194  directs 
the  Crossroads  of  the  American 
Revolution  study.  Open  houses  will  be 
held  as  part  of  the  scoping  process. 
Further  notice  will  be  published  in  local 
newspapers  when  dates  are  set.  Local 
newspapers  will  include  the  Trenton 
Times  and  Star  Ledger  among  others. 

We  encourage  all  who  have  an 
interest  to  contact  us  by  letter  or 
telephone.  Further  information  about 
the  Crossroads  of  the  American 
Revolution  and  the  open  houses  can  be 
obtained  by  contacting  Linda  Mead, 
Crossroads  Project  Leader,  at  609-924- 
4646. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Mead,  Project  Leader,  Crossroads 
of  the  American  Revolution,  570  Mercer 
Road,  Princeton,  New  Jersey  08540, 
609-924-4646. 

Dated:  January  23,  2001. 
Michael  D.  Henderson, 

Superintendent,  Morristown  National  Historic 
Park. 
(FR  Doc.  01-3354  Filed  2-8-01;  8:45  am] 

BILUNG  CODE  43.10-70-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Announcement  of  Subsistence 
Resource  Commission  Meeting  ^ 

agency:  National  Park  Service,  Interior. 
ACTION:  Aimouncement  of  Subsistence 
Resource  Commission  meeting. 

SUMMARY:  The  Superintendent  of 
Aniakchak  National  Monument  and  the 
Chairperson  of  the  Subsistence  Resource 
Commission  for  Aniakchak  National 
Monument  aimounce  a  forthcoming 
meeting  of  the  Aniakchak  National 
Monument  Subsistence  Resource 
Commission.  The  following  agenda 
items  will  be  discussed: 

(1)  Call  to  order. 

(2)  SRC  Roll  Call  and  Confirmation  of 
Quorum. 

(3)  Welcome  and  Introductions. 

(4)  Review  and  Adopt  Agenda. 

(5)  Review  and  adopt  minutes  from 
the  April  4,  2000  meeting. 

(6)  Commission  Purpose. 

(7)  Status  of  Membership. 

(8)  Public  and  Agency  Comments. 

(9)  Old  Business: 

a.  Status  of  Correspondence. 

(1)  Federal  Register  Publication  of  the 
NPS  Roster  Regulation. 

(2)  Customary  Trade  within 
Aniakchak  National  Monument  and 
Preserve. 

(3)  Trapping  Furbearers  with  Firearm 
within  Aniakchak  National  Park  Service 
Monument  and  Preserve. 

b.  Status  of  Geographic  Place  Names 
Request. 

c.  Aniakchak  National  Monument  and 
Preserve  Commercial  Visitor  Services 
Report. 

d.  Status  of  SRC  Hunting  Program 
Recommendations . 

(1)  97-1,  Establish  One- Year 
Minimum  Residency  Requirement  for 
Resident  Zone  Communities. 

(2)  97-2,  Establish  a  Registration 
Permit  Requirement  within  Aniakchak 
National  Preserve  for  Non-subsistence 
Fish  and  Wildlife  Harvest  Activities. 

(3)  Draft  Hunting  Plan 
Recommendation  2000 — 1 :  Between 
September  10-20.  Establish  a  Corridor 
in  Aniakchak  National  Preserve  Where 
NPS  Would  Limit  Commercial  Guide 
Party  Size,  Access  smd  drop-off  . 
Locations. 

(10)  New  Business: 

a.  October  2000  SRC  Chairs  Workshop 
Report. 

b.  Federal  Subsistence  Board  Update. 

(1)  Review  Unit  9E  Board  Actions  • 
Taken  during  May  2000. 

(2)  Bristol  Bay  Regional  Council 
Report. 


(3)  Review  Wildlife  Proposals  for 
2001. 

(4)  Review  Fish  Proposals  for  2001. 

(11)  Review  Draft  Aniakchak  National 
Monument  and  Preserve  Subsistence 
Management  Plan. 

(12)  Election  of  SRC  Chair  and  Vice 
Chair. 

(13)  Public  and  Agency  Comments. 

(14)  SRC  work  session  (draft 
proposals,  letters,  and 
reconmiendations) . 

(15)  Set  time  and  place  of  next  SRC 
meeting. 

(16)  Adjournment. 

DATES:  The  meeting  will  begin  at  9  a.m. 
on  Wednesday,  February  7,  2001  and 
conclude  at  approximately  6  p.m. 

Location:  Community  Subsistence 
Building,  Chignik  Lake,  Alaska. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  McBumey  at  Phone  (907)  257- 
2633,  or  Tom  O'Hara,  Subsistence 
Manager,  Aniakchak  National 
Monument,  P.O.  Box  7,  King  Salmon, 
Alaska  99613.  Phone  (907)  246-2101. 
SUPPLEMENTARY  INFORMATION:  The 
Subsistence  Resource  Commissions  are 
authorized  under  Title  VIII,  Section  808, 
of  the  Alaska  National  Interest  Lands 
Conservation  Act,  Pub.  L.  96-487,  and 
operate  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committees  Act. 

Ralph  Tingey, 

Acting  Regional  Director. 

|FR  Doc.  01-3353  Filed  2-8-01;  8:45  am) 

BILUNG  CODE  4310-70-f> 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Announcement  of  Subsistence 
Resource  Commissk>n  meeting 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Announcement  of  Subsistence 
Resource  Commission  meeting. 

SUMMARY:  The  Subsistence  Resource 
Commission  for  Lake  Clark  National 
Park  and  Preserve  has  scheduled  their 
meeting  for  February  15,  2001.  The 
meeting  will  be  held  at  the  Park  hangar 
in  Port  Alsworth,  Alaska.  The  meeting 
will  commence  at  10:00  am  and 
conclude  that  afternoon.  The  public  is 
welcome  to  attend.  The  following 
agenda  items  will  be  discussed: 

(1)  Call  to  order. 

(2)  Roll  call-Confirm  Quorum. 

(3)  Introductions. 

(4)  Superintendent's  Welcome. 

(5)  Additions,  corrections  and  agenda 
approval. 

(6)  Approval  of  SRC  meeting  minutes. 
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(7)  SRC  Purpose  and  Role. 

(8)  Status  of  Membership. 

(9)  Report  on  October  2000  Chair 
Workshop 

a.  NPS  Customary  Trade  Regulations. 

b.  Rule  Making  For  1  Year  Resident 
Zone  Requirement. 

c.  Revise  SRC  Charter  to  Allow 
Alternates. 

(10)  Old  Business. 

a.  Proposal  #33  (Customary  and 
Traditional  Use  Determination  for 
Tuxedni  Bay  salmon). 

(11)  New  Business. 

a.  Update  on  2001-2002  Federal 
Subsistence  Board  Proposals. 

(1)  Proposal  #1  and  #2  Statewide- 
Definitions. 

(2)  Proposal  #16  Unit  9B-C  &  T. 

(3)  Proposal  #19  Unit  9B-Sheep. 

b.  Federal  Subsistence  Fisheries 
Report. 

(12)  Lake  Clark  National  Park  and 
Preserve  Report. 

a.  Subsistence  Program  Report. 

b.  Resource  Program  Report. 

(13)  Agency  Reports  and  Public 
Comments. 

(14)  SRC  Work  Session-Prepare 
coiiespondence/recommendations. 

(15)  Set  time  and  place  of  next 
meeting. 

(16)  Adjournment. 

DATES:  The  meeting  will  begin  at  10:00 
a.m.  on  Thursday,  February  15,  2001 
and  conclude  around  4:30  p.m. 

Location:  The  meeting  will  be  held  at 
the  Park  Service  hangar,  Port  Alsworth, 
Alaska  Phone  (907)  781-2218. 

FOR  FURTHER  INFORMATKm  CONTACT:  Lee 
Fink,  Chief  of  Operations,  4230 
University  Drive,  Suite  311,  Anchorage, 
Alaska  99508  Phone  (907)  271-3751  or 
Karen  Stickman,  Subsistence 
Coordinator,  1  Park  Place,  Port 
Alsworth,  Alaska  99653  Phone  (907) 
781-2218. 

8UPPt.EMENTARY  INFORMATION:  The 

Subsistence  Resource  Commission  is 
authorized  under  Title  VIII,  Section  808, 
of  the  Alaska  National  Interest  Lands 
Conservation  Act,  Pub.  L.  96-487  and 
operate  in  accordance  with  provisions 
of  the  Federal  Advisory  Committees 
Act.  Note  that  imder  the  Freedom  of 
Information  Act  (FOLA),  transcripts  of 
any  person  giving  public  comments  may 
be  made  available  under  a  FOLA  request. 

Ralph  Tingey, 

Acting  Regiona]  Director. 

IFR  Doc.  01-3351  Filed  2-8-01;  8:45  am] 

MJJNQ  COOe  43ie-7»-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Announcement  of  Subsistence 
Resource  Commission  Meeting 

agency:  National  Park  Service,  Interior. 
ACTION:  Announcement  of  Subsistence 
Resource  Commission  meeting. 

SUMMARY:  The  Superintendent  of 
Wrangell-St.  Elias  National  Park  and  the 
Chairperson  of  the  Subsistence  Resource 
Commission  announce  a  forthcoming 
meeting  of  the  Wrangell-St.  Elias 
National  Park  Subsistence  Resource 
Commission.  The  following  agenda 
items  will  be  discussed: 

(1)  Call  to  Order  (Chairman). 

(2)  Roll  Call:  Confirmation  of 
Quorum. 

(3)  Introduction  of  Commission 
members,  staff,  and  guests. 

(4)  Review  Agenda. 

(5)  Review  and  approval  of  minutes 
from  November  3-4,  2000  meeting. 

(6)  Superintendent's  welcome  and 
review  of  the  Commission  purpose. 

(7)  Commission  membership  status. 

(8)  Election  of  Chair  and  Vice  Chair. 

(9)  Public  and  other  agency 
comments. 

(10)  Superintendent's  report. 

(11)  Old  Business: 

a.  Proposal  to  change  Unit  11  sheep 
regulations. 

b.  Subsistence  Hunting  Program 
Recommendation  97-01:  establish 
minimum  residency  requirement  for 
resident  zone  communities. 

c.  SRC  Chairs  Customary  Trade 
concerns. 

d.  Status  of  Malaspina  Forelands  ATV 
study  project. 

e.  Alternate  SRC  members. 

(12)  Wrangell-St.  Elias  National  Park 
and  Preserve  staff  report 

a.  Wildlife  report. 

b.  Fisheries  report. 

(13)  New  Business: 

a.  Update  on  Federal  Fish 
Management  and  Resource  Monitoring. 

b.  Review  of  2001-2002  Federal 
Subsistence  Board  Wildlife  proposals. 

(14)  Public  and  other  agency 
comments. 

(15)  Subsistence  Resource 
Commission  work  session  to  develop 
proposals/finalize  recommendations. 

(16)  Set  time  and  place  of  next 
Subsistence  Resource  Commission 
meeting. 

(17)  Adjourn  meeting. 

DATES:  The  meeting  will  begin  at  9  a.m. 
on  Tuesday,  February  20,  2001,  and 
conclude  at  approximately  5  p.m.  The 
meeting  will  reconvene  at  9  a.m.  on 
Wednesday,  February  21,  2001,  and 


adjourn  at  approximately  5  p.m.  The 
meeting  will  adjourn  earlier  if  the 
agenda  items  are  completed. 

Location:  Gulkana  Community  Hall, 
Gulkana.  Alaska. 

FOR  FURTHER  INFORMATION  CONTACT:  Devi 
Sharp,  Resource  Management  Specialist, 
Wrangell-St.  Elias  National  Park  and 
Preserve,  P.O.  Box  439,  Copper  Center, 
Alaska  99573.  Phone  (907) 822-5234. 
SUPPLEMENTARY  INFORMATION:  The 
Subsistence  Resource  Commission  is 
authorized  under  Title  Vin,  Section  808, 
of  the  Alaska  National  Interest  Lands 
Conservation  Act,  Pub.  L.  96-487,  and 
operates  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committees  Act. 

Paul  Anderson, 

Deputy  Regional  Director. 

[FR  Doc.  01-3352  Filed  2-8-01;  8:45  am) 

BKJJNQ  COOE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

NaUonal  Park  Servtee 

Notk:e  of  Intent  to  Repatriate  Cultural 
Items  In  ttie  Poss8ssk>n  of  the 
Cranbrook  Institute  of  Science, 
Bloomfleid  Hills,  Ml 

AGENCY:  National  Park  Service. 
ACTION:  Notice. 

Notice  is  hereby  given  under  the 
Native  American  Graves  Protection  and 
Repatriation  Act,  43  CFR  10.10  (a)(3),  of 
the  intent  to  repatriate  cultural  items  in 
the  possession  of  the  Cranbrook 
Institute  of  Science  that  meet  the 
definition  of  "sacred  objects"  under 
Section  2  of  the  Act. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  cultural  items. 
The  National  Park  Service  is  not 
responsible  for  the  determinations 
within  this  notice. 

The  two  cultiual  items  are  a  Hopi 
Kachina  Initiation  altar  and  a  Hopi 
Water  Serpent  altar.  The  Kachina 
Initiation  altar  consists  of  a  plaster  sand 
painting  for  the  floor  and  is 
accompanied  by  eight  groups  of  altar 
adornment,  including  eagle  feathers, 
ears  of  colored  com,  stone  celts,  a 
wooden  weaving  implement,  and  shell 
and  stone  beads.  The  Water  Serpent 
altar  consists  of  a  large  canvas  screen 
divided  into  four  panels  of  painted 
images.  Four  carved  snakes  or  "water 
serpents"  extend  outward  in  front  of  the 
altar  screen. 
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1 1  The  Hopi  Kachina  Initiation  dliai  and 
the  Hopi  Water  Serpent  altar  were 
purchased  by  Cranbrook  Institute  of 
Science  in  1933  from  the  estate  of  Sir 
Henry  Wellcome,  who  obtained  the 
altars  from  the  Field  Museum  of  Natural 
History  in  Chicago,  IL,  following  an 
exhibit.  The  2  altars  belonged  to  a  series 
of  12  Hopi  altars  constructed  by  Hopi 
priests  and  artists  specifically  for  the 

iield  Museum  exhibit. 
Information  provided  with  the  altars 
t  the  time  of  purchase  describes  the 
Field  Museum  exhibit  and  the 
circiunstances  of  the  priests'  and  artists' 
commission  to  construct  the  altars  at  the 
Field  Museum  frtim  components  that 
had  been  prefabricated  in  Arizona. 
Description  of  the  ceremonies  and  the 
items  used  in  the  ceremonies  are 
addressed  in  anthropology  literature, 
such  as  Hopi  Kachina,  by  E.  A.  Kennard, 
The  Kachina  and  the  White  Man,  by 
Frederick  Dockstader,  and  in  the  text 
that  accompanied  the  original  exhibit. 

Based  on  the  above-mentioned 
information,  officials  of  the  Cranbrook 
Educational  Community,  parent 
organization  for  Cranbrook  Institute  of 
Science,  have  determined  that,  pursuant 
to  43  CFR  10.2  (d)(3),  these  cultural 
items  are  specific  ceremonial  objects 
needed  by  traditional  Native  American 
religious  leaders  for  the  practice  of 
traditional  Native  American  religions  by 
their  present-day  adherents.  Officials  of 
the  Cranbrook  Institute  of  Science  also 
have  determined  that,  pursuant  to  43 
CFR  10.2  (e),  there  is  a  relationship  of 
shared  group  identity  that  can  be 
reasonably  traced  between  these 
cultural  items  and  the  Hopi  Tribe  of 
.Arizona. 

I  This  notice  has  been  sent  to  officials 
of  the  Hopi  Tribe  of  Arizona. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  cultural  items 
should  contact  Michael  Stafford,  Ph.D., 
Curator  of  Anthropology  and  Head  of 
Science  Department,  CiBnbrook  Institute 
of  Science,  39221  Woodward  Avenue, 
Bloomfield  Hills,  MI  48303-0801, 
telephone  (248)  645-3223,  before  March 
12,  2001.  Repatriation  of  these  cultural 
items  to  the  Hopi  Tribe  of  Arizona  may 
begin  after  that  date  if  no  additional 
claimants  come  forward. 

Dated:  January  24,  2001. 
John  Robbins, 

Assistant  Director,  Cultural  Resources 
Stewardship  and  Partnerships. 
FR  Doc.  01-3357  Filed  2-8-01;  8:45  am) 

MIXING  COOe  4310-70-F 


DEPARTMENT  OF  THE  INTERIOR 

National  Parte  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Ob)ects  in  the 
Control  of  the  U.S.  Department  of 
Intertor,  Bureau  of  l.and  Management, 
New  Mexico  State  Office,  Santa  Fe,  NM 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  control  of  the  U.S.  Department  of 
Interior,  Bureau  of  Land  Management, 
New  Mexico  State  Office,  Santa  Fe,  NM. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funerary  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  the  University  of 
Colorado  Museimi,  Eastern  New  Mexico 
University,  the  Maxwell  Museum  of 
Anthropology  (University  of  New 
Mexico),  the  New  Mexico  State 
University  Museum,  the  Museum  of 
New  Mexico,  the  San  Juan  Coumty 
Museum,  and  Bureau  of  Land 
Management  professional  staff  in 
consiUtation  with  representatives  of  the 
Hopi  Tribe  of  Arizona;  the  Navajo 
Nation,  Arizona,  New  Mexico,  and 
Utah;  the  Pueblo  of  Acoma,  New 
Mexico;  the  Pueblo  of  Jemez,  New 
Mexico;  the  Pueblo  of  Isleta,  New 
Mexico;  the  Pueblo  of  San  Udefonso, 
New  Mexico;  the  Pueblo  of  Zia,  New 
Mexico;  and  the  Zuni  Tribe  of  the  Zuni 
Reservation. 

In  1981,  human  remains  representing 
eight  individuals  were  recovered  irom 
site  LA  282  in  New  Mexico  diuing 
legally  authorized  excavations  and 
collections  conducted  by  the 
Archeological  Field  School  of  the 
University  of  New  Mexico.  These 
human  remains  are  presently  curated  at 
the  Maxwell  Museum  of  Anthropology, 
University  of  New  Mexico.  No  known 


individuals  are  identified.  The  11 
associated  funerary  objects  are  pottery 
bowls  and  sherds. 

Based  on  material  culture, 
architecture,  and  site  organization,  site 
LA  282  has  been  identified  as  an 
Anasazi  pueblo  occupied  between  C.E. 
1300-1600. 

Continuities  of  ethnographic 
materials,  technology,  and  architecture 
indicate  affiliation  of  Anasazi  sites  in 
this  area  of  New  Mexico  with  historic 
and  present-day  Puebloan  cultures.  Oral 
traditions  presented  by  representatives 
of  the  Pueblo  of  Isleta,  New  Mexico 
indicate  cultural  affiliation  with  the 
Anasazi  sites  in  this  portion  of  New 
Mexico. 

Based  on  the  above-mentioned 
information,  officials  of  the  New  Mexico 
State  Office  of  the  Bureau  of  Land 
Management  have  determined  that, 
pursuant  to  43  CFR  10.2  (d)(1),  the 
human  remains  listed  above  represent 
the  physical  remains  of  eight 
individuals  of  Native  American 
ancestry.  Officials  of  the  New  Mexico 
State  Office  of  the  Bureau  of  Land 
Management  also  have  determined  that, 
pursuant  to  43  CFR  10.2  (d)(2).  the  11 
objects  listed  above  are  reasonably 
believed  to  have  been  placed  with  or 
near  individual  human  remains  at  the 
time  of  death  or  later  as  part  of  the  death 
rite  or  ceremony.  Lastly,  officials  of  the 
New  Mexico  State  Office  of  the  Bureau 
of  Land  Management  have  determined 
that,  pursuant  to  43  CFR  10.2  (e),  there 
is  a  relationship  of  shared  group 
identity  that  can  be  reasonably  traced 
between  these  Native  American  human 
remains  and  associated  funerary  objects 
and  the  Pueblo  of  Isleta,  New  Mexico 
and  Ysleta  del  Sur  Pueblo  of  Texas.  This 
notice  has  been  sent  to  officials  of  the 
Hopi  Tribe  of  Arizona;  the  Navajo 
Nation,  Arizona,  New  Mexico,  and 
Utah;  the  Pueblo  of  Acoma,  New 
Mexico;  the  Pueblo  of  Jemez,  New 
Mexico;  the  Pueblo  of  Isleta,  New 
Mexico;  the  Pueblo  of  San  Udefonso, 
New  Mexico;  the  Pueblo  of  Zia,  New 
Mexico;  and  the  Zimi  Tribe  of  the  Zuni 
Reservation.  Representatives  of  any 
other  Indian  tribe  that  believes  itself  to 
be  culturally  affiliated  with  these 
human  remains  and  associated  funerary 
objects  should  contact  Stephen  L. 
Fosberg,  State  Archeologist  and 
NAGPRA  Coordinator,  New  Mexico 
State  Office.  Bureau  of  Land 
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Management,  1474  Rodeo  Road,  Santa 
Fe,  NM  87502-0115,  telephone  (505) 
438-7415,  before  March  12,  2001. 
Repatriation  of  the  human  remains  and 
associated  funerary  objects  to  the  Pueblo 
of  Isleta,  New  Mexico;  and  Ysleta  del 
Sur  Pueblo  of  Texas  may  begin  after  that 
date  if  no  additional  claimants  come 
forward. 

Dated:  January  25.2001. 
John  Rabbins, 

Assistant  Director,  Cultural  Resources 
Stewardship  and  Partnerships. 

[FR  Doc.  01-3355  Filed  2-8-01;  8:45  am] 

BUJNO  COOE  4310-7fr-F 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Sarvica 

Notica  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  in  ttie 
Possession  of  the  Peabody  Museum  of 
ArdMeology  and  Ethnology,  Harvard 
University,  Cambridge,  MA 

agency:  National  Park  Service,  Interior. 
action:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9.  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  Peabody 
Museum  of  Archaeology  and  Ethnology, 
Harvard  University,  Cambridge,  MA. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2(c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  hiunan  remains  and 
associated  funerary  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

A  detailed  assessment  of  the  himian 
remains  was  made  by  Peabody  Museiun 
of  Archaeology  and  Ethnology 
professional  staff  in  consultation  with 
representatives  of  the  Osage  Tribe, 
Oklahoma. 

Between  1844  and  1866,  human 
remains  representing  one  individual 
were  collected  from  an  unknown 
location  in  Arkansas  by  any  of  the 
following:  Horace  Mann,  the  Medical 
Improvement  Society,  or  Je&ies 
Wyman. 

These  human  remains  were  sold  to 
the  Boston  Society  of  Natiu^  History, 
Boston,  MA,  which  donated  the  remains 
to  the  Peabody  Museum  in  1916.  No 


known  individual  was  identified.  No 
associated  funerary  objects  are  present. 

Peabody  Museum  documentation 
describes  the  individual  as  an  "Osage 
chief."  The  attribution  of  such  a  specific 
culttu^  affiliation  to  the  human 
remains  indicates  that  the  interment 
postdates  sustained  contact  between 
indigenous  groups  and  Europeans 
beginning  in  the  17th  century  in 
traditional  Osage  territory.  Arkansas, 
where  the  human  remains  were 
collected,  includes  part  of  traditional 
Osage  territory.  Oral  tradition  and 
historic  evidence  support  the  cultural 
affiliation  with  the  Osage  Tribe, 
Oklahoma. 

Based  on  the  above-mentioned 
information,  officials  of  the  Peabody 
Museum  of  Archaeology  and  Ethnology 
have  determined  that,  pursuant  to  43 
CFR  10.2(d)(1),  the  human  remains 
listed  above  represent  the  physical 
remains  of  one  individual  of  Native 
American  ancestry.  Officials  of  the 
Peabody  Museiun  of  Archaeology  and 
Ethnology  also  have  determined  that, 
pursuant  to  43  CFR  10.2(e),  there  is  a 
relationship  of  shared  group  identity 
that  can  be  reasonably  traced  between 
these  Native  American  hiunan  remains 
and  the  Osage  Tribe,  Oklahoma. 

This  notice  has  been  sent  to  officials 
of  the  Osage  Tribe,  Oklahoma. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains 
should  contact  Barbara  Isaac, 
Repatriation  Coordinator.  Peabody 
Museum  of  Archaeology  and  Ethnology, 
Harvard  University,  11  Divinity  Avenue, 
Cambridge,  MA  02138,  telephone  (617) 
495-2554,  before  March  12,  2001. 
Repatriation  of  the  human  remains  to 
the  Osage  Tribe,  Oklahoma  may  begin 
after  that  date  if  no  additional  claimants 
come  forward. 

Dated:  January  24,  2001. 
John  Robbins, 

Assistant  Director.  CuUural  Resources 

Stewardship  and  Partnerships. 

[FR  Doc.  01-3356  Filed  2-8-01;  8:45  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

PnvMtigation  No.  337-TA-449] 

In  ttte  Matter  of  Certain  Abrasive 
Products  Made  Using  a  Process  for 
MaUng  Powder  Preforms,  and 
Products  Containing  Same;  Notice  of 
Investlgatton 

AGeNCY:  U.S.  International  Trade 
Commission. 


ACTION:  Institution  of  investigation 
pursuant  to  19  U.S.C.  1337. 

SUMMARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on 
January  5,  2001,  under  section  337  of 
the  Tariff  Act  of  1930,  as  amended,  19 
U.S.C.  1337,  on  behalf  of  Minnesota 
Mining  &  Manufacturing  Co.,  of  St.  Paul, 
Minnesota,  and  Ultimate  Abrasive 
Systems,  L.L.C.,  of  Atlanta,  Georgia.  A 
supplement  to  the  complaint  was  filed 
on  January  18,  2001.  The  complaint,  as 
supplemented,  alleges  violations  of 
section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
and  the  sale  within  the  United  States 
after  importation  of  certain  abrasive 
products  made  using  a  process  for 
making  powder  preforms,  and  products 
containing  same,  by  reason  of 
infringement  of  claim  1  of  U.S.  Letters 
Patent  5,620,489.  The  complaint  further 
alleges  that  an  industry  in  the  United 
States  exists  as  required  by  subsection 
(a)(2)  of  section  337. 

The  complainants  request  that  the 
Commission  institute  an  investigation 
and,  after  the  investigation,  issue  a 
permanent  exclusion  order  and  a 
permanent  cease  and  desist  order. 

addresses:  The  complaint  and 
supplement,  except  for  any  confidential 
information  contained  therein,  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.) 
in  the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street.  SW..  Room  112,  Washington,  DC 
20436,  telephone  202-205-2000. 
Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 

Benjemiin  D.M.  Wood,  Esq.,  Office  of 
Unfair  Import  Investigations,  U.S. 
International  Trade  Commission, 
telephone  202-205-2582. 

Authority:  The  authority  for  institution  of 
this  investigation  is  contained  in  section  337 
of  the  Tariff  Act  of  1930,  as  amended,  and 
in  section  210.10  of  the  Commission's  Rules 
of  Practice  and  Procedure,  19  CFR  210.10 
(2000). 
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Scope  of  Investigation 

1 1  Having  considered  the  complaint,  the 
U.S.  International  Trade  Commission, 
on  February  5,  2001,  Ordered  That— 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  an  investigation  be  instituted 
to  determine  whether  there  is  a 
violation  of  subsection  (a)(1)(B)  of 
section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
or  the  sale  within  the  United  States  after 
importation  of  certain  abrasive  products 
made  using  a  process  for  making 
powder  preforms,  or  products 
containing  same,  by  reason  of 
infringement  of  claim  1  of  U.S.  Letters 
Patent  5,620,489,  and  whether  an 
industry  in  the  United  States  exists  as 
required  by  subsection  (a)(2)  of  section 
337. 

(2)  For  the  purpose  of  the 
investigation  so  instituted,  the  following 
are  hereby  named  as  parties  upon  which 
this  notice  of  investigation  shall  be 
served: 

(a)  The  complainants  are — 
Minnesota  Mining  &  Manufacturing  Co., 

3M  Center,  St  Paul,  Minnesota  55144 
Ultimate  Abrasive  Systems,  L.L.C.,  2900 
Lookout  Place,  Atlanta,  Georgia  30305 

(b)  The  respondents  are  the  following 
companies  alleged  to  be  in  violation  of 
section  337,  and  are  the  parties  upon 
which  the  complaint  is  to  be  served: 

Kinik  Company,  10  Yenping  South 

Road,  Chung  Chen  District,  Taipei, 

Taiwan 
Kinik  Corporation,  3156  East  La  Palma 

Avenue,  Unit  G,  Anaheim,  California 

92806-2809 

(c)  Benjamin  D.M.  Wood,  Esq.,  Office 
jf  Unfair  Import  Investigations,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW.,  Room  401-1,  Washington, 
DC  20436,  who  shall  be  the  Commission 
investigative  attorney,  party  to  this 
investigation;  and 

I  (3)  For  the  investigation  so  instituted, 
tne  Honorable  Debra  Morriss  is 
designated  as  the  presiding 
administrative  law  judge. 

Responses  to  the  complaint  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondents  in 
accordance  with  section  210.13  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  19  CFR  210.13.  Piusuant  to 
19  CFR  201.16(d)  and  210.13(a),  such 
responses  will  be  considered  by  the 
Commission  if  received  no  later  than  20 
days  after  the  date  of  service  by  the 
Commission  of  the  complaint  and  notice 
of  investigation.  Extensions  of  time  for 
submitting  responses  to  the  complaint 
will  not  be  granted  unless  good  cause 
therefor  is  shown. 


Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Commission,  without  further  notice  to 
the  respondent,  to  find  the  facts  to  be  as 
alleged  in  the  complaint  and  this  notice 
and  to  enter  both  an  initial 
determination  and  a  final  determination 
containing  such  findings,  and  may 
result  in  the  issuance  of  a  limited 
exclusion  order  or  a  cease  and  desist 
order  or  both  directed  against  such 
respondent. 

Issued:  February  6,  2001. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
IFR  Doc.  01-3400  Filed  2-8-01;  8:45  am] 

BIUJNOCOOE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Inv.  No.  337-TA-448] 

In  ttie  Matter  of  Certain  Oscillating 
Sprinklers,  Sprinkler  Components,  and 
Nozzles;  Notice  of  Investigation 

AGENCY:  U.S.  International  Trade 

Commission. 

ACTION:  Institution  of  investigation 

pursuant  to  19  U.S.C.  1337. 

SUMMARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on 
January  8,  2001,  under  section  337  of 
the  Tariff  Act  of  1930,  as  amended,  19 
U.S.C.  1337,  on  behalf  of  L.R.  Nelson 
Corporation.  An  amended  complaint 
was  filed  on  January  31,  2001.  The 
complaint,  as  amended,  alleges 
violations  of  section  337  in  the 
importation  into  the  United  States,  the 
sale  for  importation,  and  the  sale  within 
the  United  States  after  importation  of 
certain  oscillating  sprinklers,  sprinkler 
components,  and  nozzles  that  are 
allegedly  covered  by  claims  1-4,  6-16 
and  18-22  of  U.S.  Letters  Patent 
6,036,117,  claims  1-5,  9-11  and  14  of 
U.S.  Letters  Patent  5,511,727,  and 
claims  44-^9  and  51-53  of  U.S.  Letters 
Patent  5,645,218.  The  complaint  further 
alleges  that  there  exists  an  industry  in 
the  United  States  as  required  by 
subsection  (a)(2)  of  section  337. 

The  complainant  requests  that  the 
Commission  institute  an  investigation 
and,  after  the  investigation,  issue  a 
permanent  exclusion  order  and, 
permanent  cease  and  desist  orders. 


ADDRESSES:  The  complaint,  except  for 
any  confidential  information  contained 
therein,  is  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street,  SW..  Room 
112,  Washington,  DC  20436,  telephone 
202-205-2000.  Hearing-impaired 
individuals  are  advised  that  information 
on'this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-205-1810.  Persons 
with  mobility  impairments  who  will 
need  special  assistance  in  gaining  access 
to  the  Commission  should  contact  the 
Office  of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  be  obtained  by 
accessing  its  internet  server  [http:// 
www.usitc.gov). 

FOR  FURTHER  INFORMATION  CONTACT:  Juan 
Cockbum,  Esq.,  Office  of  Unfair  Import 
Investigations,  U.S.  International  Trade 
Commission,  telephone  202-205-2572. 

Authority:  The  authority  for  institution  of 
this  investigation  is  contained  in  section  337 
of  the  Tariff  Act  of  1930,  as  amended,  and 
in  §  210.10  of  the  Conunission's  rules  of 
practice  and  procedure,  19  CFR  210.10 
(2000). 

Scope  of  Investigadon 

Having  considered  the  complaint,  the 
U.S.  International  Trade  Commission, 
on  February  2,  2001,  ordered  that — 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  an  investigation  be  instituted 
to  determine  whether  there  is  a 
violation  of  subsection  (a)(1)(B)  of 
section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
or  the  sale  within  the  United  States  after 
importation  of  certain  oscillating 
sprinklers,  sprinkler  components,  and 
nozzles  by  reason  of  infringement  of 
claims  1-4,  6-16, 18-21  or  22  of  U.S. 
Letters  Patent  6,036,117,  claims  1-5,  9- 
11  or  14  of  U.S.  Letters  Patent  5,511,727, 
or  claims  44-49,  51-52  or  53  of  U.S. 
Letters  Patent  5,645,218,  and  whether 
there  exists  an  industry  in  the  United 
States  as  required  by  subsection  (a)(2)  of 
section  337. 

(2)  For  the  purpose  of  the 
investigation  so  instituted,  the  following 
are  hereby  named  as  parties  upon  which 
this  notice  of  investigation  shall  be  ' 
served: 

(a)  The  complainant  is — L.R.  Nelson 
Corporation,  One  Sprinkler  Lane, 
Peoria,  Illinois  61615. 

(b)  The  respondents  are  the  following 
companies  alleged  to  be  in  violation  of 
section  337,  and  are  the  parties  upon 
which  the  complaint  is  to  be  served: 
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Ruey  Ryh  Enterprise  Co.,  Ltd.,  133,  An 

Hsi  Street,  An  Hsi  Village,  Chang  Hua 

Hsien,  Taiwan,  Postcode  504 
Yuan  Mei  Group,  No.  1,  Lane  288,  Sec. 

1  Lu  Ho  Rd.,  Lu  Kang,  Chang  Hua 

Hsien,  Taiwan 
Amagine  Garden,  Inc.,  No.  21,  Lane  409, 

Lu  Ho  Rd.  Sec.,  Lu  Kang  Chen,  Chang 

Hua  Hsien,  Taiwan 
Aqua  Star  Industries,  Inc.,  5775  Jurupa 

St.,  Ontario,  California  91761 
Le  Yuan  Industrial  Co.,  Ltd.  No.  10  Fang 

Tung  Road,  Rangyuan  Hsiang, 

Changhua,  Taiwan 
Shin  Da  Spurt  Water  of  Garden  Tool 

Co.,  Ltd.,  No.  75,  Koao  Tsuoh  Land, 

Kiao  Tauoh  Li,  Chang  Hua  Hsien, 

Taiwan,  Postcode  505 
Melnor,  Inc.,  One  Carol  Place, 

Moonachie,  New  Jersey  07074-1386 
Rain  Bird  Sprinkler  Manufacturing 

Corp.,  145  N.  Grand  St.,  Glendora, 

California  91741-2469 
Lego  Irrigation  Equipment,  Kiryat 

Nordau,  Netanya,  Israel 
Naan  Sprinkler  and  Irrigation  Systems, 

Inc.,  Kibbutz  Naan,  76829,  Israel 
Orbit  Irrigation  Products,  Inc.,  845  N. 

Overland  Road,  North  Salt  Lake,  Utah 

84054 
Gardena  Krest  -t-  Kastner  GmbH,  Hans- 

Lorenserstrasse  40,  D-89070  Ulm, 

Germany 
Watex  International  Co.,  Ltd.,  10,  Chung 

Shan  Road,  Min  Shim  Hsiang, 

Taiwan, 

(c)  Juan  Cockbiun,  Esq.,  Office  of 
Un&ir  Import  Investigations,  U.S. 
International  Trade  Commission,  500  E 
Street,  S.W.,  Room  401-Q,  Washington, 
D.C.  20436,  who  shall  be  the 
Commission  investigative  attorney, 
party  to  this  investigation:  and 

(3)  For  the  investigation  so  instituted, 
the  Honorable  Paul  J.  Luckem  is 
designated  as  the  presiding 
administrative  law  judge. 

Responses  to  the  complaint  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondents  in 
accordance  with  §  210.13  of  the 
Commission's  rules  of  practice  and 
procedure,  19  CFR  210.13.  Pursuant  to 
19  CFR  201.16(d)  and  210.13(a)  of  the 
Commission's  rules,  such  responses  will 
be  considered  by  the  Commission  if 
received  not  later  than  20  days  after  the 
date  of  service  by  the  Conunission  of  the 
complaint  and  the  notice  of 
investigation.  Extensions  of  time  for 
submitting  responses  to  the  complaint 
will  not  be  granted  unless  good  cause 
therefor  is  shown. 

Failure  of  the  respondent  to  file  a 
timely  response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 


allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Commission,  without  further  notice  to 
the  respondent,  to  find  the  facts  to  be  as 
alleged  in  the  complaint  and  this  notice 
and  to  enter  both  an  initial 
determination  and  a  final  determination 
containing  such  findings,  and  may 
result  in  the  issuance  of  a  limited 
exclusion  order  or  a  cease  and  desist 
order  or  both  directed  against  such 
respondent 

Issued:  February  5,  2001. 

By  order  of  the  Commission, 
Donna  R.  Koehnke, 
Secretary. 
[PR  Doc.  01-3342  Filed  2-8-01;  8:45  am) 

MLLMGCOOE  7020-02-^ 


DEPARTMENT  OF  LABOR 

Emptoyinant  and  Training 
Administration 

2001  National  Research  Conference; 
Call  for  Papers 

AGENCY:  Employment  and  Training 
Administration,  Labor. 

ACTION:  Notice  of  request  for 
information. 

SUMMARY:  This  dociiment  requests 
empirical/non-empirical  papers  related 
to  workforce  development  issues  for  the 
purpose  of  developing  a  comprehensive 
agenda  for  a  National  Research 
Conference  to  be  convened  in 
Washington,  DC  on  Jime  26-27,  2001. 

DATES:  Papers  submitted  for  inclusion  in 
the  agenda  for  the  National  Workforce 
Security  Research  Conference  must  be 
received  by  March  16,  2001. 

ADDRESSES:  Papers  should  be  sent  to  the 
Office  of  Workforce  Security, 
Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Room  S-4231,  Washington,  DC  20210. 
Attention:  Esther  R.  Johnson. 

FOR  FURTHER  »<FORMATK>N  CONTACT: 
Esther  R.  Johnson,  Office  of  Workforce 
Security,  Employment  and  Training 
Administration,  Room  S-4231,  U.S. 
Department  of  Labor,  Washington,  DC 
20210,  Email  erjohnson@doleta.gov, 
telephone  (202)  693-3165.  This  is  not  a 
toll-free  number.  To  review  previously 
published  studies  by  the  Office  of 
Workforce  Seciirity,  access 
via  the  Internet  at  http://wdr.doIeta.gov/ 
owsdrr/. 

SUPPI.EMENTARY  INFORMATKM: 


A.  Background 

The  Employment  and  Training 
Administration  of  the  U.S.  Department 
of  Labor  (DOL)  is  the  Federal 
government  agency  responsible  for 
implementing  a  national  workforce 
security  system  that  enables  workers 
and  employers  to  compete  and  succeed 
in  an  ever-changing  economy.  This  is 
accomplished  through  the  provision  of 
world-class  labor  market  information, 
job  search  assistance,  training,  and 
imemployment  insurance  benefits,  to 
manage  the  risks  associated  with 
unemplojnment,  declining  income,  and 
skill  shortages.  Its  most  recent  effort,  the 
implementation  of  the  Workforce 
Investment  Act,  combines  a  variety  of 
workforce  development  programs  and 
initiatives  under  one  umbrella — ^the 
One-Stop  System — to  effectively  serve 
the  needs  of  job-seekers,  workers,  and 
employers  in  the  changing  workforce 
development  environment  at  the  onset 
of  the  21st  century  economy.  ^ 

In  light  of  major  changes  in  the 
macro-economy  that  have  taken  place  in 
the  areas  of  technological 
transformation,  increasing  globalization, 
and  changing  demographics  over  recent 
years,  and  the  resulting  effects  of  rising 
workforce  insecurity,  the  Office  of 
Workforce  Security,  Employment  and 
Training  Administration,  will  hold  its 
first  national  research  conference.  The 
conference  will  focus  on  issues  related 
to  impacts,  trends,  and  challenges  of  the 
macro-economy  to  workforce 
development,  the  significance  of  recent 
changes  in  workforce  development, 
workforce  competitiveness  in  global 
economy,  workforce  security  in  our  new 
economy,  and  major  policy  options  to 
promote  economic  opportunities  for  our 
workforce. 

B.  Information  Requested 

This  is  a  caU  for  empirical/non- 
empirical  papers  related  to  workforce 
development  issues.  We  are  seeking 
recently  completed  papers  and  papers 
that  will  be  completed  prior  to  the 
conference.  We  encourage  contributions 
by  researchers  from  academia,  State  or 
local  agencies,  business  organizations, 
labor  associations,  research  consulting 
firms,  and  other  organizations.  Possible 
topics  may  include,  but  are  not  limited 
to: 

1 .  Unemployment  Insurance 
Program — (program  administration, 
benefit  coverage,  benefit  duration, 
benefit  eligibility,  contingent  workers, 
benefit  financing,  economic 
stabilization,  recipiency  rate,  contingent 
workers,  dislocated  workers,  telephone 
remote  claims); 


Federal  Register /Vol.  66.  No.  28 /Friday,  February  9,  2001 /Notices 


9723 


1 1 2.  Employment  Services— -(labor 
exchange  services,  labor  market 
information  and  emerging  labor 
markets,  the  role  of  labor  market 
intermediaries,  worker  profiling  and 
reemployment  services,  the  role  of  self- 
directed  services,  the  role  of  the  private 
sector  in  training  and  reemployment 
services,  and  bridging  the  gap  between 
skills  and  employer  needs); 

il  3.  One-Stop  System — (administration, 
rogram  linkages/coimectivity, 
financing,  innovative  strategies  for 
providing  services); 

4.  Assisting  low-wage  workers — (role 
of  workforce  development  system  in 
assisting  low-wage,  female,  and 
informal  sector  labor  force); 

5.  Welfare  Reform — (impact  on  and 
connection  to  workforce  development 
programs);  and 

6.  Technology  and  labor  market — (role 
of  Internet  in  job  search  and 
employment  services,  labor  market 
mobility,  training,  technology  and  job 
creation). 

1 1  All  papers  submitted  will  be  reviewed 
by  a  panel  of  DOL  experts  in  the 
workforce  development  arena,  and 
presenters  will  be  notified  if  their 
papers  are  selected.  Papers  selected  for 
the  conference  will  be  published  as  part 
of  our  OWS  Occasional  Paper  Series. 
Travel  and  accommodation  expenses  for 
invited  presenters  will  be  paid  by  the 
Office  of  Workforce  Security,  ff 
interested,  please  submit  your  paper/ 
abstract  in  hard  copy  and  diskette/CD 
(Word  Perfect  or  Word)  by  March  16, 
2001.  Papers  should  be  doubled-spaced 
and  single-sided.  You  will  be  notified 
by  April  4,  2001  if  your  paper  is 
selected;  you  will  have  to  confirm  yoiu 
attendance  by  April  10,  2001.  We  also 
encoiu'age  submitting  abstracts  for 
papers  that  have  not  yet  been 
completed,  but  will  be  completed  before 
the  deadline  for  submission  of  papers. 
Consistent  with  5  CFR  1320.3(h)(4),  this 
is  a  general  solicitation  of  information 
from  the  general  public. 

C.  Public  Participation 

I  The  Conference  will  be  held  on  June 
ie  and  27,  2001  in  Washington,  D.C. 
-  'iiiis  Conference  is  open  to  the  public; 
there  is  no  registration  fee.  For 
^istration  information,  please  contact 
H.M.A  Associates,  Inc.,  1000  Thomas 
Jefferson  St.,  NW,  Suite  309, 
Washington,  DC,  20007,  Attn:  Peggie 
Edwards-Jefferies  or  email  them  at 
.  iMASSOC@worldnet.att.net. 


Signed  at  Washington,  DC,  tiiis  19th  day  of 
January,  2001. 
Raymond  L,  Bramuccd, 
Assistant  Secretary,  Employment  and 
Training  Administration. 
[PR  Doc.  01-3394  Filed  2-8-01;  8:45  am] 

BILUNG  CODE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 
Wage  and  Hour  Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  fi^om  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494.  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  hinge  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  fi«quently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 


General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entiUed 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Emplo)rment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations.  200  Constitution 
Avenue,  N.W.,  Room  S-3014. 
Washington, DC.  20210. 

Modifications  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entiUed  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

None. 
Volume  II 

None. 
Volume  UI 

None. 
Volume  IV 

None. 
Volume  V 

None. 
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Volume  VI 

None. 
Volume  Vn 

None. 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  doctmient  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts."  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  coimtry. 

The  general  wage  determinations 
issued  imder  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at  1- 
800-363-2068. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Dociunents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
seven  separate  volumes,  arranged  by 
State.  Subscriptions  include  an  annual 
edition  (issued  in  January  or  February) 
which  includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  voliune.  Throughout  the  remainder 
of  the  year,  regulator  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington,  DC  this  31st  day  of 
January  2001. 

Car!  J.  Poieskey, 

Chief.  Branch  of  Construction  Wage 

Detenni  nations. 

(PR  Doc.  01-3041  Filed  2-6-01;  8:45  am] 

■LUNG  COOe  4510-Z7-M 


DEPARTMENT  OF  LABOR 

Office  of  Labor-Management 
Standards 

Interpretation  of  the  "Advice" 
Exemption  in  Section  203(c)  of  the 
Labor-Management  Reporting  and 
Disclosure  Act 

AGENCY:  Office  of  Labor-Management 
Standards,  Employment  Standards 
Administration,  Labor. 
ACTION:  Notice;  further  deferral  of 
enforcement  action. 


summary:  Consistent  with  the 
memorandum  of  January  20,  2001,  from 
the  Assistant  to  tlie  President  and  Chief 
of  Staff,  entitled  "Regulatory  Review 
Plan,"  published  in  tiie  Federal  Register 
on  January  24,  2001  (66  FR  7702),  this 
action  temporarily  delays  for  60  days 
the  date  on  which  the  Office  of  Labor- 
Management  Standards  will  begin  to 
enforce  the  interpretation  set  forth  in  a 
notice  published  in  the  Federal  Register 
on  January  11,  2001  (66  FR  2782).  The 
temporary  60-day  delay  is  necessary  to 
give  Department  officials  the 
opportxinity  for  further  review  and 
consideration  of  this  matter. 

DATES:  The  interpretation  of  the 
"advice"  exemption  in  Section  203(c)  of 
the  Labor-Management  Reporting  and 
Disclosure  Act  of  1959,  as  amended, 
published  in  the  Federal  Register  on 
January  11,  2001  was  to  have 
commenced  on  February  10,  2001.  It 
shall  instead  commence  on  April  11, 
2001. 

FOR  FURTHER  R4F0RMATI0N  CONTACT:  Kay 
H.  Oshel,  Chief,  Division  of 
Interpretations  and  Standards,  Office  of 
Labor-Management  Standards, 
Employment  Standards  Administration, 
U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  room  N- 
5605,  Washington,  DC,  (202)  693-1233 
(this  is  not  a  toll  free  number). 

Signed  at  Washington,  DC,  this  6th  day  of 
February,  2001. 

loe  N.  Kennedy, 

Acting  Assistant  Secretary  of  Labor  for 
Employment  Standards. 
(FR  Doa  01-3476  Filed  2-6-01;  8:45  am] 
BILLMG  COOE  4610-M-^ 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Petitions  for  Modification 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
existing  safety  standards  under  section 
101(c)  of  the  Federal  Mine  Safety  and 
Health  Act  of  1977. 

1.  Aracoma  Coal  Company 

[Docket  No.  M-2000-170-C1 

Aracoma  Coal  Company,  P.O.  Box 
470,  StoUings,  West  Virginia  25646  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.1700  (oil  and 
gas  wells)  to  its  Alma  Mine  No.  1  (I.D. 
No.  46-08801)  located  in  Logan  Coimty, 
West  Virginia.  The  petitioner  proposes 
to  plug  and  mine  through  gas  wells 
using  specific  procedures  outlined  in 
this  petition  for  modification.  The 
petitioner  asserts  that  the  proposed 


alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  existing  standard. 

2.  Canyon  Fuel  Company,  LLC 

[Docket  No.  M-2000-171-C] 

Canyon  Fuel  Company,  P.O.  Box 
1029,  Wellington,  Utah  84542  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  75.350  (air  courses  and  belt 
haulage  entries)  to  its  Dugout  Canyon 
Mine  (ID.  No.  46-01890)  located  in 
Carbon  County,  Utah.  The  petitioner 
requests  a  modification  of  Uie  existing 
standard  to  permit  the  belt  haulage 
entry  to  be  used  at  the  return  entry 
during  two-entry  longwall  panel 
development  and  as  an  intake  entry  to 
provide  additional  face  ventilation 
during  longwall  panel  retreat  mining 
The  petitioner  proposes  to  install  a  low- 
level  carbon  monoxide  monitoring 
system  in  all  sections  where  the  belt 
entry  is  used  as  either  an  intake  or 
return  air  course  and  in  the  primary 
intake  entries.  The  petitioner  asserts 
that  application  of  die  existing  standard 
would  result  in  a  diminution  of  safety 
to  the  miner  and  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  existing  standard. 

3.  Canyon  Fuel  Company,  LLC 

(Docket  No.  M-20OO-172-C] 

Canyon  Fuel  Company,  LLC,  P.O.  Box 
1029,  Wellington,  Utah  84542  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  75.352  (return  air  courses)  to  its 
Dugout  Canyon  Mine  (I.D.  No.  46- 
01890)  located  in  Carbon  County,  Utah. 
The  petitioner  requests  a  modification 
of  the  existing  standard  to  permit  the 
belt  haulage  entry  to  be  used  at  the 
return  entry  during  two-entry  longwall 
panel  development  and  as  an  intake 
entry  to  provide  additional  face 
ventilation  during  longwall  panel  retreat 
mining.  The  petitioner  proposes  to 
install  a  low-level  carbon  monoxide 
monitoring  system  in  all  sections  where 
the  belt  entry  is  used  as  either  an  intake 
or  return  air  course  and  in  the  primary 
intake  entries.  The  petitioner  asserts 
that  application  of  the  existing  standard 
would  result  in  a  diminution  of  safefy 
to  the  miner  and  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  existing  standard. 

4.  ASARCO  Incorporated 

(Docket  No.  M-2000-010-M] 

ASARCO  Incorporated,  P.O.  Box  460, 
Strawberry  Plains,  Tennessee  37871  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  57.11055 
(inclined  escapeways)  which  requires 
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that  vertical  shafts  over  300  feet  be 
equipped  with  an  emergency  hoisting 
&cility.  The  petition  applies  to  the  Coy 
Mine  (I.D.  No.  40-00166)  located  in 
Jefferson  Coimty,  Tennessee.  The 
petitioner  requests  a  modification  of  the 
existing  standard  for  the  purpose  of 
complying  with  Program  Policy  Letter 
POO-rV-5  and  30  CFR  57.11050(a), 
which  requires  that  all  mines  must  have 
two  continuously  functional 
escapeways  at  all  times.  The  petitioner 
proposes  to  use  a  vertical  ladderway  as 
an  emergency  escapeway,  and  as  a 
secondary  means  of  escape  within  the 
primsiry  escapeway  in  the  event  of  an 
extended  power  failure  or  repair  to  a 
damaged  hoist,  to  avoid  hazards  that  are 
created  by  repeated  unnecessary  mine 
evacuations.  The  petitioner  asserts  that 
application  of  PPL  POO-FV-S  and  30 
CFR  57.11050(a)  would  result  in  a 
diminution  of  safety  to  the  miners  and 
that  the  proposed  alternative  method 
would  provide  at  least  the  same 
measure  of  protection  as  the  existing 
standard. 

5.  New  Tech  Oil  Company 

[Docket  No.  M-2001-001-M] 

New  Tech  Oil  Company,  P.O.  Box  68. 
Kaycee,  Wyoming  82639  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  57.11050(a)  (escapeways  and 
refuges)  to  its  North  Tisdale  Shaft  No.  1 
Mine  (I.D.  No.  48-01147)  located  in 
Johnson  County,  Wyoming.  The 
petitioner  requests  a  modification  of  the 
existing  standard  to  permit  its  man  cage 
hoist  and  ladder  man-way  to  be  used  as 
two  separate  escapeways.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  the  existing 
standard. 

6.  New  Tech  Oil  Company 

[Docket  No.  M-2001-002-MJ 

New  Tech  Oil  Company,  P.O.  Box  68, 
Kaycee,  Wyoming  82639  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  57.19054  (rope  guides)  to  its  North 
Tisdale  Shaft  No.  1  Mine  a.D.  No.  48- 
01147)  located  in  Johnson  County, 
Wyoming.  The  petitioner  proposes  to 
use  bridge  strand  wire  rope  in  shafts  as 
rope  guides.  The  petitioner  states  that: 
(i)  the  locked  coil  rope  is  no  longer 
produced  in  the  United  States;  (ii)  the 
three  remaining  manufacturers  will  not 
produce  small  quantities  of  the  locked 
coil  rope  that  is  required  for  the  Tech 
Oil  Company's  North  Tisdale  Shaft  No. 
1  Mine;  and  (iii)  the  bridge  strand  wire 
rope  would  be  1-V*  inches,  1  x  36 
construction,  structural  strands.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 


least  the  same  measure  of  protection  as 
the  existing  standard. 

Request  for  Conunents 

Persons  interested  in  these  petitions 
are  encouraged  to  submit  comments  via 
e-mail  to  "comments@msha.gov,"  or  on 
a  computer  disk  along  with  an  original 
hard  copy  to  the  Office  of  Standards, 
Regulations,  and  Variances,  Mine  Safety 
and  Health  Administration,  4015 
Wilson  Boulevard,  Room  627, 
Arlington,  Virginia  22203.  All 
conmients  must  be  postmarked  or 
received  in  that  office  on  or  before 
March  1 2 ,  2001 .  Copies  of  these 
petitions  are  available  for  inspection  at 
that  address. 

Dated:  February  1,  2001. 
David  L.  Meyer, 

Director,  Office  of  Standards,  Regulations, 

and  Variances. 

[FR  Doc.  01-3377  Filed  2-8-01;  8:45  am] 

SaiJNG  COOE  451IV-43-P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  AvallatHllty  and 
Request  for  Comments 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 
ACTION:  Notice  of  availability  of 
proposed  records  schedules;  request  for 
comments. 

SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Once  approved  by  NARA, 
records  schedules  provide  mandatory 
instructions  on  what  happens  to  records 
when  no  longer  needed  for  ciurent 
Govenmient  business.  They  authorize 
the  preservation  of  records  of 
continuing  value  in  the  National 
Archives  of  the  United  States  and  the 
destruction,  after  a  specified  period,  of 
records  lacking  administrative,  legal, 
research,  or  other  value.  Notice  is 
published  for  records  schedules  in 
which  agencies  propose  to  destroy 
records  not  previously  authorized  for 
disposal  or  reduce  the  retention  period 
of  records  already  authorized  for 
disposal.  NARA  invites  public 
comments  on  such  records  schedules,  as 
required  by  44  U.S.C.  3303a(a). 

DATES:  Requests  for  copies  must  be 
received  in  writing  on  or  before  March 
26,  2001.  Once  the  appraisal  of  the 
records  is  completed,  NARA  will  send 
a  copy  of  the  schedule.  NARA  staff 
usually  prepare  appraisal 


memorandums  that  contain  additional 
information  concerning  the  records 
covered  by  a  proposed  schedule.  These, 
too,  may  be  requested  and  will  be 
provided  once  the  appraisal  is 
completed.  Requesters  will  be  given  30 
days  to  submit  comments. 
ADDRESSES:  To  request  a  copy  of  any 
records  schedule  identified  in  this 
notice,  write  to  the  Life  Cycle 
Management  Division  (NWML), 
National  Archives  and  Records 
Administration  (NARA),  8601  Adelphi 
Road,  College  Park,  MD  20740-6001. 
Requests  also  may  be  transmitted  by 
FAX  to  301-713-6852  or  by  e-mail  to 
records.mgt@arch2.nara.gov.  Requesters 
must  cite  fiie  control  number,  which 
appears  in  parentheses  after  the  name  of 
the  agency  which  submitted  the 
schedule,  and  must  provide  a  mailing 
address.  Those  who  desire  appraisal 
reports  should  so  indicate  in  Uieir 
request. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marie  Allen,  Director,  Life  Cycle 
Management  Division  (NWML), 
National  Archives  and  Records 
Administration,  8601  Adelphi  Road, 
College  Park,  MD  20740-6001. 
Telephone:  (301)  713-7110.  E-mail: 
records.mgt@arch2.nara.gov. 

SUPPt^MENTARY  INFORMATION:  Each  year 
Federal  agencies  create  billions  of 
records  on  paper,  film,  magnetic  tape, 
and  other  media.  To  control  this 
accumulation,  agency  records  managers 
prepare  schedules  proposing  retention 
periods  for  records  and  submit  these 
schedules  for  NARA's  approval,  using 
the  Standard  Form  (SF)  115,  Request  for 
Records  Disposition  Authority.  These 
schedules  provide  for  the  timely  transfer 
into  the  National  Archives  of 
historically  valuable  records  and 
authorize  the  disposal  of  all  other 
records  after  the  agency  no  longer  needs 
them  to  conduct  its  business.  Some 
schedules  are  comprehensive  and  cover 
all  the  records  of  an  agency  or  one  of  its 
major  subdivisions.  Most  schedules, 
however,  cover  records  of  only  one 
office  or  program  or  a  few  series  of 
records.  Many  of  these  update 
previously  approved  schedules,  and 
some  include  records  proposed  as 
permanent. 

No  Federal  records  are  authorized  for 
destruction  without  the  approval  of  the 
Archivist  of  the  United  States.  This 
approval  is  granted  only  after  a 
thorough  consideration  of  their 
administrative  use  by  the  agency  of 
origin,  the  rights  of  the  Government  and 
of  private  persons  directly  affected  by 
the  Government's  activities,  and 
whether  or  not  they  have  historical  or 
other  value. 
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Besides  identifying  the  Federal 
agencies  and  any  subdivisions 
requesting  disposition  authority,  this 
public  notice  lists  the  organizational 
unit(s)  accumulating  the  records  or 
indicates  agency-wide  applicability  in 
the  case  of  schedules  that  cover  records 
that  may  be  acomiulated  throughout  an 
agency.  This  notice  provides  the  control 
number  assigned  to  each  schedule,  the 
total  number  of  schedule  items,  and  the 
number  of  temporary  items  (the  records 
proposed  for  destruction).  It  also 
includes  a  brief  description  of  the 
temporary  records.  The  records 
schedule  itself  contains  a  full 
description  of  the  records  at  the  file  unit 
level  as  well  as  their  disposition.  If 
NARA  staff  has  prepared  an  appraisal 
memorandum  for  the  schedule,  it  too 
includes  information  about  the  records. 
Further  information  about  the 
disposition  process  is  available  on 
request. 

Schedules  Pending 

1.  Department  of  the  Army,  Agency- 
wide  (Nl-AU-01-14.  2  items,  2 
temporary  items).  Records  relating  to 
equal  employment  opportimity  surveys 
of  Army  military  personnel.  Included 
are  reviews,  final  survey  reports, 
recommendations,  and  electronic  copies 
of  docimients  created  using  electronic 
mail  and  word  processing. 

2.  Department  of  Commerce,  U.S. 
Patent  and  Trademark  Office  (Nl-241- 
01-1,  33  items,  33  temporary  items). 
Paper  and  electronic  records  associated 
with  electronic  systems,  including 
source  records,  reports,  electronic  data 
and  scanned  images,  system  backup 
files,  and  electronic  copies  of 
doctmients  created  using  electronic  mail 
and  word  processing.  Systems  pertain  to 
such  matters  as  tracking  customer 
orders  for  patent  information,  agency 
equal  employment  opportunity  cases, 
and  the  submission  and  processing  of 
trademark  applications. 

3.  Department  of  Commerce,  U.S. 
Patent  and  Trademark  Office  (Nl-241- 
01-2,  34  items,  34  temporary  items). 
Paper  and  electronic  records  associated 
with  trademark  electronic  systems, 
including  source  records,  reports, 
electronic  data  and  scanned  images, 
system  backup  files,  and  electronic 
copies  of  documents  created  using 
electronic  mail  and  word  processing. 
Systems  pertain  to  such  matters  as  the 
activities  and  actions  of  the  Trademark 
Trial  and  Appeal  Board,  the  capture  and 
maintenance  of  character  based 
trademark  data  elements,  and  the 
publication  of  the  agency's  Official 
Gazette,  a  weekly  issuance  that  notifies 
the  public  of  activity  in  the  trademark 
registry. 


4.  Department  of  Defense,  Office  of 
the  Inspector  General  {Nl-509-99-1 ,  8 
items,  2  temporary  items).  Records  of 
the  Guatemala  Review  Panel.  Included 
are  administrative  disks  and  diskettes, 
along  with  the  scanned  version  of  a 
small  portion  of  the  Panel's  documents. 
Proposed  for  permanent  retention  are 
recordkeeping  copies  of  documents 
accumulated  during  the  review,  along 
with  related  working  papers,  reports, 
and  electronic  and  paper  indexes. 

5.  Department  of  Defense,  National 
Imagery  and  Mapping  Agency  (Nl-537- 
00-4,  32  items,  27  temporary  items). 
Paper,  electronic,  and  audiovisual 
records  relating  to  communications, 
including  electronic  copies  of 
documents  created  using  electronic  mail 
and  word  processing.  Records  relate  to 
general  administration  of 
communications,  postal  and  mail 
services,  and  audiovisual  activities.  Still 
pictures,  videos  and  motion  pictures, 
audio  recordings,  and  posters  that 
document  the  agency  mission  are 
proposed  for  permanent  retention. 

6.  Department  of  Health  and  Human 
Services,  Administration  for  Children 
and  Families  (Nl-292-01-1, 4  items,  4 
temporary  items).  Records  relating  to 
the  assessment  of  Year  2000  conversion 
issues,  including  assessment  reports, 
correspondence,  training  materials,  and 
electronic  copies  of  docimients  created 
using  electronic  mail  and  word 
processing. 

7.  Department  of  Justice,  Office  of 
Alien  Property  {Nl-131-00-1,  24  items, 
18  temporary  items).  Business  records 
seized  by  the  Alien  Property  Custodian, 
financial  records  relating  to  domestic 
corporations,  audit  reports,  patent 
administration  records,  copjrright 
inquiry  and  license  case  files, 
enclosures  to  estate  case  files,  vested 
property  case  files  and  general 
subdivision  correspondence  files, 
records  of  the  Philippine  Alien  Property 
Administration  relating  to  claims  and 
vested  property,  and  records  and 
reference  material  maintained  by  the 
Comptroller  Division.  Records  were 
accumulated  ca.  1937-1964.  Proposed 
for  permanent  retention  are  such 
records  as  reports  of  property  owned  by 
Germans  in  countries  other  than 
Germany  and  the  United  States,  records 
relating  to  the  Axis  Replacement 
Program  in  Latin  America,  litigation 
records,  and  general  correspondence 
relating  to  Jewish  Restitution  Successor 
Organization  claims. 

8.  Department  of  Justice,  Office  of 
Alien  Property  (Nl-131-00-2, 14  items, 
6  temporary  items).  General  inquiries 
and  case  files  relating  to  patent  and 
trademark  matters,  files  relating  to 
administrative  matters,  and  case  files 


handled  by  the  Estates  and  Trusts 
Branch,  with  related  enclosures. 
Records  were  accumulated  ca.  1940- 
1972.  Proposed  for  permanent  retention 
are  general  subject  files  relating  to 
patent,  copyright,  trademark,  and  other 
matters  handled  by  the  Alien  Property 
custodian,  general  correspondence 
subject  files  relating  to  Alien  Property 
Custodian  program  operations,  general 
correspondence  files  relating  to  property 
matters,  and  files  relating  to  legislation, 
executive  Orders,  policy  and 
procedures,  and  instructions. 

9.  Department  of  Justice,  Federal 
Bureau  of  Investigation  (N1-65-0Q-5, 1 
item,  1  temporary  item).  Hardcopy 
teletypes  from  other  government 
agencies  sent  to  the  FBI  from  1998 
through  February  of  2000  that  are 
maintained  in  a  control  file  in 
Classification  62,  Miscellaneous 
Matters.  Hard  copies  are  also  filed  in  the 
relevant  case  files,  which  will  be 
retained  or  destroyed  in  accordance 
with  previously  approved  disposition 
instructions.  Aii  electronic  version  is 
maintained  in  the  FBI's  Automated  Case 
Support  system,  which  will  be 
scheduled  at  a  later  date. 

10.  Department  of  Justice,  Bureau  of 
Prisons  (Nl-129-01-2, 11  items,  11 
temporary  items).  Records  of  the  Office 
of  Internal  Affairs,  including  such  files 
as  complaints  that  do  not  residt  in  the 
initiation  of  an  investigation, 
investigative  cases,  and  databases  used 
to  locate  files,  track  the  progress  of 
cases,  and  generate  reports  and  statistics 
on  workload.  Also  included  are 
electronic  copies  of  documents  created 
using  electronic  mail  and  word 
processing. 

11.  Department  of  State,  Biireau  of 
Hmnan  Resources  {Nl-59-00-7,  44 
items,  37  temporary  items).  Records  of 
the  Office  of  Recruitment,  Examination, 
and  Employment,  including  records 
related  to  the  recruitment  of  student 
interns  and  foreign  service  officers,  the 
examination  of  foreign  service 
candidates,  the  administration  of  the 
foreign  service  placement  examination, 
and  the  placement  of  diplomats  in 
residence.  Also  included  are  electronic 
copies  of  docimients  created  using 
electronic  mail  and  word  processing. 
Proposed  for  permanent  retention  are 
recordkeeping  copies  of  such  files  as 
policy  and  procedure  documents, 
agendas,  minutes,  and  annual  reports  of 
the  Board  of  Examiners  for  the  Foreign 
Service,  and  general  subject  files 
pertaining  to  examinations. 

12.  Department  of  State,  Bureau  of 
Human  Resources  (Nl-59-00-14,  16 
items,  16  temporary  items).  Records  of 
the  Office  of  Overseas  Employment, 
including  subject  and  coimtry  files,  job 
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classification  surveys,  wage  surveys, 
and  claims  files.  Also  included  are 
electronic  copies  of  documents  created 
using  electronic  mail  and  word 
processing. 

13.  Department  of  the  Treasury, 
Bureau  of  the  Public  Debt  (Nl-53-00- 
7,  21  items,  19  temporary  items). 
Operational  records  including  budget 
preparation  documents,  persoimel 
listings,  telephone  logs,  copies  of 
internal  regulations,  project  files,  and 
Assistant  Commissioner  chronological 
files.  Also  included  are  electronic 
copies  of  documents  created  using  word 
processing  and  electronic  mail. 
Recordkeeping  copies  of  regulations, 
procediu«s,  and  project  files  covering 
significant  studies  are  proposed  for 
permanent  retention. 

14.  Department  of  Veterans  Affairs, 
Veterans  Health  Administration  (Nl- 
15-00-2, 17  items,  13  temporary  items). 
Input  documents,  optical  disks,  reports, 
and  backup  files  relating  to  two 
registries.  One  pertains  to  veterans  who 
may  have  been  exposed  to  ionizing 
radiation;  the  other  includes  data  on 
personnel  who  served  in  the  Gulf  War. 
Master  data  files  and  the  related 
documentation  associated  with  both 
registries  are  proposed  for  permanent 
retention. 

15.  Federal  Communications 
Commission,  Office  of  the  Managing 
Director  (Nl-l 73-00-1,  5  items,  3 
temporary  items).  Input/source  records 
in  both  electronic  and  textual  formats 
and  output  reports  associated  with  the 
Commission  Registration  System.  This 
system  contains  basic  information  on 
entities  doing  business  with  the 
Commission,  such  as  entity  name, 
address,  official  contact  telephone 
number,  tax  identification  number,  and 
agency-assigned  registration  number. 
The  master  data  file  and  system 
documentation  are  proposed  for 
permanent  retention. 

Dated:  February  1,  2001. 
Michael ).  Kurtz, 

Assistant  Archivist  for  Record  Services — 
Washington,  DC. 

[FR  Doc.  01-3326  Filed  2-8-01;  8:45  am] 

BIUJNG  CODE  7515-01-U 


NATIONAL  SaENCE  FOUNDATION 

Advisory  Panel  for  Biological 
InfrastructuFe  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 


Name:  Advisory  Panel  for  Biological 
Infrastructure  (#1215). 

Date  and  Time:  Monday-Tuesday, 
February  26  and  27,  2001  8  a.m.-6  p.m. 

Place:  4121  Wilson  Blvd.,  Stafford  II  Room 
565,  Arlington  VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Gerald  Selzer,  Program 
Director  Biological  Instrumentation  and 
Multi-User  Equipment,  National  Science 
Foundation,  Rm.  615.  4201  Wilson 
Boulevard,  Arlington,  VA  22230.  Telephone 
(703)  292-8470. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposal 
for  acquisition  of  Biological  Instrumentation 
and  Multi-User  Equipment  (MUE)  Program  as 
part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under 
(4)  and  (6)  of  5  U.S.C.  552b(c),  of  the 
Government  in  the  Sunshine  Act. 

Dated:  January  31,  2001. 
Karen  J.  York, 

Committee  Management  Officer. 
IFR  Doc.  01-3338  Filed  2-8-01;  8:45  am] 

BtLUNGCOOE  7566-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  In  Design, 
Manufacture,  and  Industrial 
Innovation;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisbry  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Design, 
Manufacture,  and  Industrial  Innovation — 
(1194). 

Date  and  Time:  April  17,  25.  and  26  2001; 
8  a.m.-5:30  p.m. 

Place:  Room  330  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230  and  Rooms  11-595  and 
n-545  National  Science  Foundation 
Conference  Floor,  Stafford  II  Bldg,  4121 
Wilson  Boulevard,  Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Ronald  Rardin, 
Program  Director,  DMII,  (703)  292-8330, 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Arlington  VA  22230. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
Unsolicited  proposals  as  part  of  the  selection 
process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  proprietary 
or  confidential  nature,  including  technical 
information,  financial  data  such  as  salaries, 
and  personal  information  concerning 


individuals  associated  with  the  proposals. 
These  matters  that  are  exempt  under  5  U.S.C. 
522b(c),  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  February  5,  2001. 
Karen  J.  Yorli, 

Committee  Management  Officer. 
(FR  Doc.  01-3336  Filed  2-08-01;  8:45am] 

BILLING  CODE  7S55-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Panel  for  Developmental 
Meciianlsms;  Notice  of  lyieeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
foundation  (NSF)  aimoimces  the 
following  meeting. 

Name:  Advisory  Panel  for  Developmental 
Mechanisms  (1141). 

Date  and  Time:  April  18-20,  2001;  8:30 
a.m.-5  p.m. 

Place:  NSF,  Room  360,  4201  Wilson  Blvd., 
Arlington,  VA. 
Type  of  Meeting:  Part-open. 
Contact  Persons:  Dr.  Judith  Plesset  and  Dr. 
Susan  Singer,  Program  Directors, 
Developmental  Mechanism.  Division  of 
Integrative  Biology  and  Neuroscience.  Suite 
685,  National  Science  Foundation.  4201 
Wilson  Boulevard.  Arlington,  VA  22230, 
Telephone:  (703)  292-8417. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Agenda: 
Open  Session:  April  29th,  2001;  10  a.m.  to  11 
a.m. — discussion  on  re'search  trends, 
opfKirtunities  and  assessment  procedures 
in  Integrative  Biology  and  Neuroscience 
with  Dr.  Mary  Clutter,  Assistant  Director, 
Directorate  for  Biological  Sciences. 
Closed  Session:  April  18th,  2001.  8:30  a.m.  to 
6  p.m.;  April  19th,  2001.  8:30  a.m.  to  6 
p.m.;  April  20th.  2001,  8:30  a.m.  to  10 
a.m.  and  11  a.m.  to  5  p.m.  To  review  and 
evaluate  the  Developmental  Mechanisms 
proposals  as  part  of  the  selection  process 
for  awards. 
Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  February  5,  2001. 
Karen  J.  York, 

Committee  Management  Officer. 
[FR  Doc.  01-3334  Filed  2-8-01;  8:45  am] 
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NATIONAL  SCIENQE  FOUNDATION 

SpJBctal  Emphasis  Panel  in  Electrical 
and  Communications  Systems;  Notice 
of  Masting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  annoimces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Electrical  and  Communications  Systems 
(1196). 

Date  and  Time:  February  22-23.  2001;  8:30 
a.m.  to  5  p.m. 

Place:  Room  11-575,  Stafford  D  Conference 
Center,  National  Science  Foundation,  4121 
Wilson  Blvd.,  Arlington.  VA. 

Type  ofhAeeting:  Gosed. 

Contact  Person:  Dr.  Filbert  Bartoli,  Program 
Director,  Room  675,  Division  of  Electrical 
and  Communications  Systems,  National 
Science  Foundation,  4201  Wilson  Blvd.. 
Arlington.  VA  22230.  Telephone:  (703)  292- 
8339. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
Unsolicited  proposals  submitted  in  response 
to  the  program  announcement  (NSF  00-2). 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  February  5,  2001. 
Karen  J.  Yorlc, 

Committee  Management  Officer. 
[FR  Doc.  01-3337  Filed  2-8-01;  8:45  am] 
aaiMQ  CODE  7SS6-01-M 


NATIONAL  SaENCE  FOUNDATION 

Advisory  Committee  for  Environmental 
Resaarcfi  and  Education;  Notice  of 
Itoeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  Law  92- 
463,  as  amended),  the  National  Science 
Foimdation  announces  the  following 
meeting: 

Name:  Advisory  Committee  for 
Environmental  Research  and  Education 
(9487). 

Dates:  February  28,  2001;  8:30  a.m.-5:30 
p.m.  March  1.  2001;  8:30  a.m.-3:30  p.m. 

Place:  Room  1235,  National  Science 
Foundation.  4201  Wilson  Blvd.  Arlington, 
VA. 

Type  of  Meeting:  Open. 

Contact  Person:  Dr.  Margaret  Cavanaugh, 
Office  of  the  Director,  National  Science 
Foimdation,  Suite  1205.  4201  Wilson  Blvd. 
Arlington,  Virginia  22230.  Phone  703-292- 
8002. 


Minutes:  May  be  obtained  fit)m  the  contact 

person  listed  above. 
Purpose  of  Meeting:  To  provide  advice. 

recommendations,  and  oversight  concerning 

supf>ort  for  enviroimiental  research  and 

education. 
Agenda: 

February  28 — Overview  of  present  portfolio 
in  environmental  research  and 
education.  Discussion  of  reports  by  the 
National  Science  Board  and  the  National 
Research  Council  on  directions  of 
enviroimiental  research.  Advisory 
Committee  responsibilities  and 
organization. 

March  1 — Long-term  plaiming  for  the 
environmental  portfolio.  Advisory 
Committee  subcommittee  meetings  on 
education,  infrastructure, 
communication,  evaluation  and  other 
areas  as  related  to  environmental 
research  and  education. 

Dated:  February  2.  2001. 
Karen ).  Yorlc, 

Committee  Management  Officer. 
(FR  Doc.  01-3335  Filed  2-8-01;  8:45  am] 

nUMQ  COOe  798»-01-H 


NATIONAL  SaENCE  FOUNDATION 

Special  Emptiasis  Panel  In 
Experimental  and  Integrative 
Activities;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announce  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Experimental  and  Integrative  Activities 
(1193) 

Date/Time:  March  8-9,  2001;  8:30  a.m.  to 
6  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA. 

Type  of  Meeting:  Gosed. 

Contact  Person:  Dr.  Frederica  Darema, 
National  Science  Foundation,  4201  Wilson 
Blvd.,  Suite  1160.  Telephone:  (703)  292- 
8980. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  NSF  Next 
Generation  Software  proposals  as  part  of 
selection  process  for  awards. 

fleoson  for  Closing:  The  proposals  b^ing 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4),  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  February  2,  2001. 
Karen  |.  York, 

Committee  Management  Officer. 
[FR  Doc.  01-3333  Filed  2-A-Ol;  8:45  am] 
aiUJNG  COOE  7S66-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  55-221 36-SP;  ASLBP  No.  01- 
788-01-SP] 

Miciiael  L  Plasecki;  Designation  of 
Presiding  Officer 

Pursuant  to  delegation  by  the 
Commission,  see  37  Reg.  28,710  (Dec. 
29,  1972),  and  the  Commission's 
regulations,  see  10  CFR  2.1201,  2.1207, 
notice  is  hereby  given  that  a  single 
member  of  the  Atomic  Safety  and 
Licensing  Board  Panel  is  designated  as 
Presiding  Officer  to  conduct  further 
proceedings  in  accordance  with  10  CFR 
2.1209  in  the  following  case: 

Micliael  L.  Piasecld 

(Denial  of  Reactor  .Operator's  License) 

The  hearing  will  be  conducted 
pursuant  to  10  CFR  Part  2,  Subpart  L, 
of  the  Commission's  Regulations, 
"Informal  Hearing  Procedures  for 
Adjudications  In  Materials  and  Operator 
Licensing  Proceedings."  This 
proceeding  concerns  Mr.  Piasecki's 
January  11,  2001  request  for  a  hearing  to 
challenge  the  NRC  staff's  denial  of  his 
reactor  operator's  license  application  as 
reflected  in  the  staffs  December  27, 
2000  letter  to  Mr.  Piasecki. 

The  Presiding  Officer  in  this 
proceeding  is  Administrative  Judge  Ivan 
W.  Smith.  Pursuant  to  the  provisions  of 
10  CFR  2.722,  2.1209,  Administrative 
Judge  Charles  N.  Kelber  has  been 
appointed  to  assist  the  Presiding  Officer 
in  taking  evidence  and  in  preparing  a 
suitable  record  for  review. 

All  correspondence,  dociunents,  and 
other  materials  shall  l3e  filed  with  Judge 
Smith  and  Judge  Kelber  in  accordance 
with  10  CFR  2.1203.  Their  addresses 
are: 

Administrative  Judge  Ivan  W.  Smith, 
Presiding  Officer,  Atomic  Safety  and 
Licensing  Board  Panel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555-0001 

Dr.  Charles  N.  Kelber,  Special  Assistant, 
Atomic  Safety  and  Licensing  Board 
Panel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C. 
20555-0001 

Issued  at  Rockville.  Maryland,  this  5th  day 
of  February  2001. 

G.  Paul  Bollwerk  ID, 

Chief  Administrative  Judge,  Atomic  Safety 
and  Licensing  Board  Panel. 
(FR  Doc.  01-3367  Filed  2-8-01;  8:45  am] 
BILLma  CODE  7BaO-01-P 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-317  and  50-318] 

Calvert  Cliffs  Nuclear  Power  Plant, 
Inc.;  Calvert  Cliffs  Nuclear  Power 
Plant,  Unit  Nos.  1  and  2;  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  an  exemption  from  certain 
requirements  of  Appendix  G  to  Part  50 
of  Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR  Part  50)  for 
Renewed  Facility  Operating  License 
Nos.  DPR-53  and  DPR-69,  issued  to 
Calvert  Cliffs  Nuclear  Power  Plant,  Inc. 
(CCNPPI  or  the  licensee)  for  operation  of 
the  Calvert  Cliffs  Nuclear  Power  Plant, 
Unit  Nos.  1  and  2  (CCNPP),  located  in 
Calvert  Coimty,  Maryland. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

Appendix  G  to  Part  50  of  Title  10  of 
the  Code  of  Federal  Regulations  (10  CFR 
Part  50)  requires  that  pressure- 
temperature  (P-T)  limits  be  established 
for  reactor  pressiu«  vessels  (RPVs) 
during  normal  operating  and  hydrostatic 
or  leak  rate  testing  conditions. 
Specifically,  10  CFR  Part  50,  Appendix 
G,  states,  "The  appropriate  requirements 
on  both  the  pressure-temperature  limits 
and  the  minimum  permissible 
temperature  must  be  met  for  all 
conditions."  Appendix  G  of  10  CFR  Part 
50  goes  on  to  specify  that  the 
requirements  for  these  limits  are  the 
American  Society  of  Mechanical 
Engineers  Boiler  and  Pressure  Vessel 
Code  (ASME  Code),  Section  XI, 
Appendix  G,  limits. 

"The  licensee  requested  in  its 
submittal  dated  September  14,  2000, 
that  the  staff  exempt  CCNPP  from  the 
specific  requirement  of  Appendix  G  to 
10  CFR  Part  50  that  the  P-T  limits  meet 
the  safety  margin  requirements  specified 
in  the  ASME  Code,  Section  XI, 
Appendix  G  and  instead  use  an 
alternate  fracttue  toughness  curve 
shown  in  the  ASME  Code,  Section  XI, 
Appendix  A  as  permitted  by  ASME 
Code  Case  N-640.  Code  Case  N-640 
permits  the  use  of  an  alternate  reference 
fracttire  toughness  (Kic  fracture 
toughness  cvuve  instead  of  Ku  fracture 
toughness  curve)  for  reactor  vessel 
materials  in  determining  the  P-T  limits. 
Since  the  Kic  fracttu«  toughness  curve 
shown  in  ASME  Code,  Section  XI, 
Appendix  A,  Figiue  A-2200-1  (the  Kic 
fracture  toughness  curve)  provides 
greater  allowable  fracture  toughness 
than  the  corresponding  Ki.  fracture 


toughness  curve  of  ASME  Code,  Section 
XI,  Appendix  G,  Figure  G-2210-01, 
using  Code  Case  N-640  for  establishing 
the  P-T  limits  would  be  less 
conservative  than  the  methodology 
currently  endorsed  by  10  CFR  Part  50, 
Appendix  G,  and  therefore,  an 
exemption  to  apply  the  Code  Case 
would  be  required. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
exemption  dated  September  14,  2000. 

The  Need  for  the  Proposed  Action 

Because  the  RCS  P-T  operating 
window  is  defined  by  the  P-T  operating 
and  test  limit  curves  developed  in 
accordance  with  the  ASME  Code, 
Section  XI,  Appendix  G,  procedure, 
continued  operation  of  CCNPP  with  the 
present  P-T  cm^es  without  the  relief 
provided  by  ASME  Code  Case  N-640 
would  unnecessarily  require  the  RPVs 
to  maintain  a  temperature  exceeding 
212  °F  in  a  limited  operating  window 
during  the  pressure  test.  Consequently, 
steam  vapor  hazards  would  continue  to 
be  one  of  the  safety  concerns  for 
persoiuiel  conducting  inspections  in 
primary  containment.  Implementation 
of  the  proposed  P-T  ciures,  as  allowed 
by  ASME  Code  Case  N-640,  does  not 
significantly  reduce  the  margin  of  safety 
and  would  eliminate  steam  vapor 
hazards  by  allowing  inspections  in 
primary  containment  to  be  conducted  at 
a  lower  coolant  temperature. 

10  CFR  50.60(b)  allows  proposed 
alternatives  to  the  requirements  of 
Appendix  G  to  Ise  used  when  an    " 
exemption  is  granted  by  the 
Commission  under  10  CFR  50.12. 

In  the  request  for  exemption  to  use 
Code  Case  N-640,  the  staff  has 
determined  that,  piu^uant  to  10  CFR 
50.12(a)(2)(ii),  the  tmderlying  purpose 
of  the  regulation  will  continue  to  be 
served  by  the  implementation  of  this 
Code  Case. 

Environmental  Impacts  of  the  Proposed 
Action 

The  NRC  has  completed  its  evaluation 
of  the  proposed  action  and  concludes 
that  the  exemption  described  above 
would  provide  an  adequate  margin  of 
safety  against  brittle  failure  of  the 
CCNPP  RPVs. 

The  proposed  action  will  not 
significantly  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  any 
effluents  that  may  be  released  offsite, 
and  there  is  no  significant  increase  in 
occupational  or  public  radiation 
exposure.  Therefore,  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 


With  regard  to  potential 
nonradiological  environmental  impacts, 
the  proposed  action  does  not  involve 
any  historic  sites.  It  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  environmental  impact. 
Therefore,  there  are  no  significant 
nonradiological  impacts  associated  with 
the  proposed  action. 

Accordingly,  the  NRC  concludes  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
action.      • 

Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e..  the  "no-action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Calvert  Cliffs  Nuclear 
Power  Plant,  Unit  Nos.  1  and  2,  dated 
April  1984. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  January  31,  2001,  the  staff  consulted 
with  the  Maryland  State  official,  R. 
McLean  of  the  Maryland  Department  of 
Natiu^  Resources,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Findings  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  September  14,  2000,  which  is 
available  for  public  inspection  at  the 
NRC  Public  Document  Room,  located  at 
One  White  Flint  North,  11555  Rockville 
Pike  (first  floor),  Rockville,  Maryland. 
Publicly  available  records  will  be 
accessible  electronically  from  the 
ADAMS  Public  Library  component  on 
the  NRC  Web  site,  http://www.nrc.gov 
(the  Electronic  Reading  Room). 

Dated  at  Rockville.  Maryland,  this  2nd  day 
of  February  2001. 
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For  the  Nucleai  Regulatory  Commission. 
Donna  Skay, 

Project  Manager,  Section  1 ,  Project 

Directorate  I,  Division  of  Licensing  Project 

Management,  C^ce  of  Nuclear  Reactor 

Regulation. 

(FR  Doc.  01-3366  Filed  2-8-01;  8:45  am] 

BUJNQCOOE  7SSO-01-U 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Public  Availability  of  Year  2000  Agency 
invMitoriaa  Under  the  Federal 
Activitiea  Inventory  Reform  Act  of  1998 
(Public  Law  105-270)  ("FAIR  Act") 

agency:  Office  of  Management  and 
Budget,  Executive  Office  of  the 
President. 

ACTION:  Notice  of  public  availability  of 
commercial  activities  inventories. 

summary:  Commercial  Activities 
Inventories  are  now  available  to  the 
public  from  the  agencies  listed  below,  in 
accordance  with  the  "Federal  Activities 
Inventory  Reform  Act  of  1998"  (Public 
Law  105-270)  ("FAIR  Act").  This  is  the 
third  and  final  notification  of  the  release 
of  the  2000  FAIR  Act  inventories.  In 
addition,  the  Office  of  Federal 
Procurement  Policy  has  prepared  and 
has  made  available  a  sunmiary  FAIR  Act 
User's  Guide  through  its  Internet  site: 
http://www.whitehouse.gov/OMB/ 
procurement/index.html.  This  User's 
Guide  will  help  interested  parties 
review  2000  FAIR  Act  inventories,  and 
will  also  include  the  web-site  addresses 
to  access  agency  inventories. 

The  FAIR  Act  requires  that  OMB 
publish  an  annoimcement  of  public 
availability  of  agency  Conmiercial 
Activities  Inventories  upon  completion 
of  OMB's  review  and  consultation 
process  concerning  the  content  of  the 
agencies'  inventory  submissions.  OMB 
has  now  completed  this  process  for  the 
year  2000. 

The  attached  Commercial  Activities 
Inventories  are  now  available. 

Mitchell  E.  Daniels,  Jr., 

Director. 
Attachment. 

Agency  Contact 

Department  of  Agriculture  (OIG):  Del 
Thomsbury,  202-720-4414;  Website: 
www.  usda.gov/oig 

American  Battle  Monuments 
Commission:  Anthony  Corea,  703- 
696-6898;  Website:  www.usabmc.com 

Arlington  National  Cemetery:  Rory 
Smith,  70a-«14-5060;  Website: 
www.arIingtoncemetery.oTg/ 


Armed  Forces  Retirement  Home:  Rick 

Coleman,  202-730-3504;  Website: 

www.afrh.com/FYOOFAIR.htm 
Central  Intelligence  Agency:  CIA  Office 

of  Public  Affairs,  703-482-0623;  No 

website  available. 
Department  of  Defense:  Paul  Solomon, 

703-917-7431;  Website:  http:// 

gravity. Imi.  org/dodfair 
E)epartment  of  Defense  (OIG):  Wayne 

Berry.  703-604-8789;  Website: 

www.dodig.osd.mil 
Defense  Nuclear  Facilities  Standard 

Board:  Andrew  Thibadeau.  202-694- 

7000;  Website:  www.dnfsb.gov 
Department  of  Energy:  Mark  R.  Hively, 

202-586-5655;  Website: 

www.pr.  doe.gov/a  76.htm 
Farm  Credit  Administration:  Phillip 

Shebest,  703-883-4146;  Website: 

www.fca.gov 
Federal  Communications  Commission: 

Mark  Reger,  202-418-1925;  Website: 

www.fcc.gov/omd/Reports/Faimct.  doc 
Federal  Communications  Commission 

(OIG):  H.  Walker  Feaster,  m,  202- 

418-1925;  Website:  www.fcc.gov/oig/ 

Uarmual 
Federal  Energy  Regulatory  Commission: 

Donald  Shamley,  202-208-1088; 

Website:  www. fere. fed. us 
Federal  Financial  Institutions 

Examinations  Council  Appraisal 

Subcommittee:  Marc  L.  Weinberg, 

202-872-7520;  Website:  www.asc.gov 
Federal  Housing  Finance  Board:  David 

A.  Lee,  202-408-2514;  Website: 

www.fhfb.gov 
Federal  Maritime  Commission:  Bruce 

Dombrowski,  202-523-5800;  Website: 

www.fmc.gov 
Federal  Trade  Commission:  Elliott 

Davis,  202-326-2022;  Website: 

www.ftc.gov 
Department  of  Housing  and  Urban 

Development  (OIG):  Stanley  J. 

McLeod,  202-708-3444,  ext.  156; 

Website:  www.hud.gov/oig/ 

oigindex.html 
Department  of  the  Interior:  Jennings 

Wong,  202-208-6704;  Website: 

www.ios.  doi.gov/pam/pamhome.html 
Department  of  the  Interior  (OIG): 

Richard  Farr,  202-208-4599;  Website: 

www.  oig.  doi.gov 
Department  of  Justice:  Larry  Silvis,  202- 

616-3754;  Website:  http:// 

www.  usdoj.gov/jmd/pe/preface.htm 
Department  of  Labor:  Al  Stewart,  202- 

693-4021;  Website:  ivwTV.do7.gov 
Morris  Udall  Foundation:  Chris  Helms, 

520-670-5299;  Website: 

www.Udall.gov 
National  Aeronautics  and  Space 

Administration  (OIG):  Charles  Heaton, 

202-358-2561;  Website: 

www.hqjiasa.gov/fair/ 
National  Archives  and  Records 

Administration:  Lori  Lasowski  301- 


713-7360,  ext.  257;  Website: 

www.nara.gov/nara/co_farep 
National  Archives  and  Records 

Administration  (OIG):  James  Springs, 

301-713-7300,  ext.  224;  Website: 

wivw.nara.gov 
National  Capital  Planning  Commission: 

Belinda  Hollman,.  202-482-7200; 

Website:  www.ncpc.gov 
National  Credit  Union  Administration: 

Jared  Barlage,  202-416-8721; 

Website:  www.ncua.gov 
National  Endowment  of  the  Humanities: 

Barry  Maynes,  202-606-8233; 

Website:  www.neh.gov 
National  Transportation  Safety  Board: 

Bill  Love,  202-314-6088;  Website: 

www.ntsb.gov/acquire/ 

NTSB_MN.htm 
Nuclear  Regulatory  Commission:  Ronald 

Thompson,  301-415-6732;  Website: 

www.nrc.gov/ADM/CONTRACT/ 

contract.html 
Nuclear  Regulatory  Commission  (OIG): 

David  C.  Lee,  301^15-5930;  Website: 

www.nrc.gov/nrc/oig/fair/index.html 
Nuclear  Waste  Technical  Review  Board: 

Dr.  William  Barnard,  703-235-4473; 

Website:  www.nwtrb.gov 
Office  of  Navaho  and  Hopi  Indian 

Relocation:  Michael  J.  McAlister,  520- 

779-2721;  No  website  available 
Securities  and  Exchange  Commission: 

Jayne  Seidman,  202-942-4000; 

Website:  www.sec.gov 
Selective  Service  System:  Calvin 

Montgomery,  703-605-4038;  Website: 

www.sss.gov 
Small  Business  Administration: 

Theodore  Wartell.  202-205-7307; 

Website:  ivww.s6a.gov 
Small  Business  Administration  (OIG): 

Bridget  Bean,  202-205-6580;  Website: 

www.sba.gov/ig 
Social  Security  Administration:  Phil 

Kelly,  410-965-4656;  Website: 

www.ssa.goy/budget 
Department  of  State:  Robert  McFadden, 

202-647-7780;  Website: 

www.state.gov/www/dept/fmp/ 

related_sites.html 
Department  of  Transportation:  Bill 

Moga,  202-366-9666;  Website: 

www.dot.gov 
Department  of  Transportation  (OIG): 

Sam  Davis,  202-366-1444;  Website: 

www.  oig.  dot.gov 
Department  of  the  Treasury:  Kevin 

Whitfield,  202-622-0248;  Website: 

http://www.treas.gov/fair 
Department  of  the  Treasury  (OIG): 

Primary:  Robert  Hardos,  202-927- 

5200,  Secondary:  Donna  Ching,  202- 

927-5374;  Website:  www.treas.gov/ 

fair/ 2000/ oig2000.pdf 
Department  of  the  Treasury  (Tax):  Agapi 

Doulaveris,  202-622-3968;  Website: 

www.treas.gov/fair/2000/index.html 
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J.S.  Commission  on  Civil  Rights: 

George  Harbison,  202-376-8356; 

Website:  www.usccr.gov 
J.S.  Commodity  Futures  Trading 

Commission:  Emory  Bevill,  202—418- 

5187;  Website:  www.cftc.gov/ofm/ 

fairactexhibit.pdf 
J.S.  International  "Trade  Commission: 

Charles  W.  Sole,  Jr.,  202-205-2746; 

Website:  www.usitc.gov/procurement/ 

fair.pdf 
J.S.  Patent  and  Trademark  Office: 

Daniel  Haigler,  703-305-8175; 

Website:  www.uspto.gov 

FR  Doc.  01-3396  Filed  2-8-01;  8:45  am] 

I  HUNO  CODE  3110-01-P 


SECURITIES  AND  EXCHANGE 
)MMISSION 


iCOl 


Sunahine  Act  Meeting;  Agency 
IMeeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act.  Pub.  L.  94-409.  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  February  12,  2001. 

A  closed  meeting  will  be  held  on 
Tuesday,  February  13,  2001,  at  11:00 
a.m. 

Commissioners,  Coimsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(4),  (8),  {9)(A)  and  (10) 
and  17  CFR  200.402(a)(4),  (8),  (9)(A)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  the  closed  meeting. 

The  subject  matters  of  the  closed 
meeting  will  be:    ,. 
Institution  and  settlement  of  injimctive 

actions;  and 
Institution  and  settlement  of 

administrative  proceedings  of  an 

enforcement  nature. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have^been  added  deleted  or 
lostponed,  please  contact: 

The  Office  of  the  Secretary  at  (202) 
J42-7070. 

Dated:  February  6,  2001. 
lonathan  G.  Katz, 
Secretary. 
(FR  Doc.  01-3451  Filed  2-6-01;  4:19  pmj 

BNJJNO  CODE  SOI  0-01 -« 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43926;  File  No.  SR-BSE- 
00-21] 

Self-Regulatory  Organlzationa;  Notice 
of  Filing  and  immediate  Effectlveneaa 
of  Propoaed  Rule  Change  by  the 
Boaton  Stoci(  Exchange,  Inc.  Relating 
to  the  Trading  of  S&P  Global  100  Index 
Fund  Sharea 

February  5,  2001. 

Pursuant  to  section  19(b)(l]  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder.z 
notice  is  hereby  given  that  on  December 
26,  2000,  the  Boston  Stock  Exchange, 
Inc.  ("Exchange"  or  "BSE")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II  and  m  below,  which  items 
have  been  prepared  by  the  BSE.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  BSE  proposes  to  trade,  pursuant 
to  unlisted  trading  privileges  ("UTP"), 
shares  of  an  exchange  traded  fund  (the 
"Fund")  based  on  the  S&P  Global  100 
Index.  The  text  of  the  proposed  rule 
change  is  available  at  the  Office  of  the 
Secretary,  the  BSE  or  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
BSE  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  BSE  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  sigmficant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

On  June  28,  2000,  the  Commission 
approved  the  proposed  rule  change  of  a 
new  listing  standard.  Chapter  XXTV-B, 
Index  Fund  Shares,  which  allowed  the 
BSE  to  list  and  trade  Index  Fimd 


'  15  U.S.C.  78s(b)(l). 
»17CFR240.19b-4. 


Shares.  3  Chapter  XXTV-B  also  permits 
the  BSE  to  list  or  trade  Index  Fund 
Shares  under  the  expedited  procedures 
described  in  Rule  19b— 4(e)  under  the 
Act,  so  long  as  such  securities  meet 
specific  structtual  standards.  The  BSE 
has  used  these  procedures  to  trade, 
pursuant  to  UTP,  several  Index  Fimd 
Shares,  including  series  of  the  iShares 
Trust  based  on  domestic  stock  indices. 

The  BSE  now  proposes  to  trade,  via 
UTP,  shares  of  the  Fimd  based  on  the 
S&P  Global  100  hidex  (the  "Index"  or 
"Underlying  Index")  pursuant  to 
Chapter  XXIV-B,  Index  Fund  Shares.* 
The  Fimd  is  included  in  the  iShare 
Trust  (the  "Trust"),^  and  Barclays 
Global  Fimd  Advisors  ("BGFA"),  a 
subsidiary  of  Barclays  Global  Investors, 
N.A.  ("BGI"),  acts  as  the  advisor  (the 
"Advisor")  to  the  Fund.  Standard  & 
Poor's  ("S4P"),  a  division  of  The 
McGraw-Hill  Companies,  Inc.,  is  the 
Index  provider.  The  Index  is  sponsored 
by  S&P  and  the  New  York  Stock 
Exchange,  Inc.  ("NYSE"),  with  the 
additional  collaboration  of  several  major 
exchanges  from  around  the  world. 

As  described  below,  S&P  Global  100 
Index  Fund  Shares  are  structurally 
similar  to  the  Index  Fund  Shares 
already  approved  for  trading  on  the 
BSE.  "The  information  about  the  Fund  is 
based  on  the  recent  rule  filing  by  the 
NYSE.6 

The  Underlying  Index.  A  detailed 
description  of  the  Underlying  Index  for 
the  Fund  was  prepared  by  S&P  and  filed 
by  die  NYSE  as  Exhibit  2  in  its 
submission.^  The  description  includes, 
but  is  not  limited  to,  information 
regarding  index  description,  component 
selection  criteria,  country 
representation,  index  maintenance,  and 
industry  group  distribution  by  market 
capitalization.  The  Underlying  Index 
description,  including  any  changes 
thereto,  may  be  found  on  the  S&P  Global 


'  See  Securities  Exchange  Act  Release  No.  42988 
(June  28.  2000),  65  FR  42041  (July  7.  2000)  (SR- 
BSE-00-05). 

*  The  Exchange  recognizes  that  the  Fund  will 
trade  pursuant  to  its  Index  Fund  Shares  Rules  and 
Rule  19b-4(f)(6).  not  Rule  19b-4(e).  Telephone 
conversation  between  Ester  Radovsky.  Listings 
Analyst,  BSE,  and  Heather  Traeger,  Attorney. 
Division  of  Market  Regulation,  Commission, 
January  30,  2001. 

^  The  Trust  is  registered  under  the  Investment 
Company  Act  of  1940.  as  amended  ("1940  Act"). 
The  Trust  has  filed  with  the  Commission  a 
Registration  Statement  on  the  Form  N-l/A  under 
the  Securities  Act  of  1933,  as  amended  and  under 
the  1940  Act  relating  to  the  Fund  (File  No.  333- 
92935  and  811-09729). 

^  See  Securities  Exchange  Act  Release  No.  43658 
(December  2.  2000)  65  FR  77408  (December  11. 
2000)  (SR-NYSE-00-53). 
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web  site  at  http://www.spglobal.com/ 
ssindexmaingloballOO.htm]. 

General  description  of  the  fund.  The 
Firnd  offers  and  issues  shares  ("Fund 
Shares")  at  their  net  asset  value 
("NAV")  only  in  aggregations  of  a 
specified  number  of  Fund  Shares 
(referred  to  as  a  "Creation  Unit"), 
generally  in  exchange  for  a  basket  of 
equity  seciuities  included  in  the 
Underlying  Index  (the  "Deposit 
Securities"),  together  with  the  deposit  of 
a  specified  cash  payment  (the  "Cash 
Component").*  Fund  Shares  are 
redeemable  only  in  Creation  Unit 
aggregations,  and,  generally,  in 
exchange  for  portfolio  seciirities  and  a 
specified  cash  payment.  Creation  Units 
are  aggregations  of  50,000  Fiuid  Shares. 
The  Trust  reserves  the  right  to  offer  a 
"cash"  option  for  creations  and 
redemptions  of  Fund  Shares. 

"Passive"  or  indexing  investment 
approach.  The  Fund  seeks  investment 
results  that,  before  expenses,  correspond 
generally  to  the  price  and  yield 
performance  of  companies  in  the  Index. 
The  Advisor  uses  a  "passive"  or 
indexing  approach  in  seeking  to  achieve 
the  Fund's  investment  objective. 

Representative  sampling.  The  Fund 
uses  representative  sampling  to  track 
the  Underlying  Index,  lliis  means  that 
the  Fimd  is  invested  in  a  representative 
sample  of  stocks  in  the  Underlying 
Index,  which  have  a  similar  investment 
profile  as  the  Underlying  Index.  Stocks 
selected  have  aggregate  investment 
characteristics  (based  on  market 
capitalization  and  industry  weighings), 
fundamental  characteristics  (such  as 
retiun  variability,  earnings  valuation, 
and  yield),  and  liquidity  measures 
similar  to  those  of  the  relevant 
Underlying  Index.  A  fund  that  uses 
representatives  sampling  generally  does 
not  hold  all  of  the  stocks  included  in  its 
imderlying  index. 

The  Fimd  invests  at  least  90%  of  its 
total  assets  in  the  stocks  of  the 
Underlying  Index.  The  Fimd  may  hold 
up  to  10%  of  its  total  assets  in  stocks 
not  included  in  the  Underlying  Index. 
For  example,  the  Advisory  may  invest 
in  stocks  not  included  in  the  Underlying 
Index  in  order  to  reflect  various 


'The  Cash  Component  is  an  amount  equal  to  the 
Balancing  Amount.  The  "Balancing  Amount"  is  an 
amount  equal  to  the  difference  between  the  NAV  of 
the  Fund  Shares  (per  Creation  Unit)  and  the 
"Deposit  Amount."  The  "Deposit  Amount"  is  an 
amount  equal  to  the  market  value  of  the  Deposit 
Securities.  If  the  Balancing  Amount  is  a  positive 
number  {i.e..  the  NAV  per  Creation  Unit  exceeds  the 
Deposit  Amount),  the  Cash  Component  will  be  paid 
to  the  Trust  by  the  creator.  If  the  Balancing  Amount 
is  a  negative  number  (i.e.,  the  NAV  per  Creation 
Unit  is  less  than  the  Deposit  Amount),  the  creator 
will  receive  cash  in  an  amount  equal  to  the 
diSBrential. 


corporate  actions  (such  as  mergers)  and 
other  changes  in  the  Underlying  Index 
(such  as  reconstitutions,  additions  and 
deletions).  The  Fimd  may  also  invest  in 
stocks  outside  the  underlying  Index  to 
meet  the  diversification  requirements  of 
a  regulated  investment  company  under 
the  Internal  Revenue  Code  (the 
"Code").^  As  long  as  the  Fund  invests 
at  least  90%  of  its  total  assets  in  the 
stocks  of  the  Underlying  Index,  it  may 
also  invest  its  other  assets  in  futures 
contracts,  options  on  futures  contracts, 
options,  and  jwaps  related  to  the 
Underlying  Index,  as  well  as  cash  and 
cash  equivalents. 

Correlation.  An  index  is  a  theoretical 
financial  calculation  while  the  Index 
Fund  Share  is  an  actual  investment 
portfolio.  The  performance  of  the  Fund 
and  the  Underlying  Index  will  vary 
somewhat  due  to  transaction  costs, 
market  impact,  corporate  actions  (such 
as  mergers  and  spin-offs)  and  timing 
variances.  It  is  expected  that  over  time, 
the  correlation  between  the  Fund's 
performance  and  that  of  the  Underlying 
Index,  before  fees  and  expenses,  will  be 
95%  or  better.  A  figure  of  100%  would 
indicate  perfect  correlation.  Any 
correlation  of  less  than  100%  is  called 
a  "tracking  error." 

Industry  concentration  policy.  The 
Fund  does  not  concentrate  its 
investments  (i.e.,  hold  25%  or  more  of 
its  total  assets  in  the  stocks  of  a 
particular  industry  or  group  of 
industries).  However,  the  Fund  does 
concentrate  to  approximately  the  same 
extent  that  the  Underlying  Index 
concentrates  in  the  stocks  of  a  particular 
industry  or  group  of  industries.  For 
purposes  of  this  limitation,  securities  of 
the  U.S.  Government  (including  its 
agencies  and  instrumentalities), 
repurchase  agreements  collateralized  by 
U.S.  Government  securities,  and 
securities  of  state  or  municipal 
governments  and  their  political 


"In  order  for  the  Fund  to  qualify  to  tax  treatment 
as  a  regulated  investment  company,  it  must  meet 
several  requirements  under  the  Code.  Among  these 
is  the  requirement  that,  at  the  close  of  each  quarter 
of  the  Fund's  taxable  year,  (1)  at  least  50  percent 
of  the  market  value  of  the  Fund's  total  assets  must 
be  represented  by  cash  items,  U.S.  government 
securities,  securities  for  other  regulated  investment 
companies  and  other  securities,  with  such  other 
securities  limited  for  the  purpose  of  this  calculation 
in  respect  to  any  one  issuer  to  an  amount  not 
greater  than  5  percent  of  the  value  of  the  Fund's 
assets  and  not  greater  than  10  percent  of  the 
outstanding  voting  securities  of  such  issuer,  and  (2) 
not  more  than  25  percent  of  the  value  of  its  total 
assets  may  be  invested  in  securities  of  any  one 
issuer,  or  two  or  more  issuers  that  are  controlled  by 
the  Fund  (within  the  meaning  of  section 
851(b)(4)(B)  of  the  Code)  and  that  are  engaged  in  the 
same  or  similar  trades  or  business  (other  than  U.S. 
government  securities  of  other  regulated  investment 
companies.) 


subdivisions  are  not  considered  to  be 
issued  by  members  of  any  industry. 

Creations  and  redemptions  of  fund 
shares.  The  Fund  Shares  are  "created" 
at  their  NAV  by  specialists,  large 
investors,  and  institutions  only  in 
Creation  Units  of  50,000  Shares.  A 
"creator"  deposits  into  the  Fund  a 
specified  portfolio  of  stocks  closely 
approximating  the  holdings  of  the  Fund 
(the  "Deposit  Securities")  and  specified 
amount  of  cash  (the  "Cash  Component") 
in  exchange  for  50,000  Fund  Shares. 

Similarly,  the  Fund  Shares  can  only 
be  redeemed  in  Creation  Units  of  50,000 
Fund  Shares,  principally  in-kind  for  a 
specified  portfolio  of  stocks  held  by  the 
Fund  then  comprising  the  Deposit 
Securities  and  the  then  applicable  Cash 
Component.  Except  when  aggregated  in 
Creation  Units,  Fund  Shares  are  not 
redeemable.  The  prices  at  which 
creations  and  redemptions  occur  are 
based  on  the  next  calculation  of  NAV 
after  an  order  is  received  in  proper  form. 
Creations  and  redemptions  must  be 
made  through  a  firm  that  is  either  a 
member  of  the  Continuous  Net 
Settlement  System  of  the  National 
Securities  Clearing  Corporation 
("NSCC")  or  a  Depository  Trust 
Company  ("DTC")  participant  and,  in 
each  case,  must  have  executed  an 
agreement  with  the  Distributor  with 
respect  to  creations  and  redemptions  of 
Creation  Unit  aggregations  ("Participant 
Agreement").  The  Trust  imposes 
transaction  fees  in  connection  with 
creation  and  redemption  transactions. 

Availability  of  information  regarding 
fund  shares  and  underlying  indices,  llbe 
list  of  names  and  amount  of  each 
security  constituting  the  current  Deposit 
Securities,  and  the  Cash  Component 
effective  as  of  the  previous  business 
day,  per  outstanding  share  of  the  Fund, 
is  made  available  each  business  day.  In 
addition,  an  amount  representing  the 
sum  of  the  estimated  Cash  Component 
effective  through  and  including  the 
previous  business  day,  plus  the  current 
value  of  the  Deposit  Securities  in  U.S. 
dollars,  on  a  per  share  basis  is 
disseminated  every  15  seconds  during 
the  Exchange's  regular  trading  hoius, 
through  the  fecilities  of  the 
Consolidated  Tape  Association 
("CTA").  The  value  of  the  Underlying 
Index  is  updated  intra-day  on  a  real- 
time basis  as  individual  component 
securities  of  the  Underl^g  hidex 
change  in  price.  These  intra-day  values 
of  the  Underlying  Index  are 
disseminated  every  15  seconds 
throughout  the  trading  day.  In  addition, 
a  value  for  the  Underlying  Index  is 
disseminated  once  each  trading  day, 
based  on  closing  prices  in  the  relevant 
exchange  market. 
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The  Fund  makes  available  on  a  daily 
basis  the  names  and  required  number  of 
shares  of  each  of  the  Deposit  Securities 
in  a  Creation  Unit  aggregation,  as  well 
as  information  regarding  the  cash- 
balancing  amount.  The  NAV  for  the 
Fund  is  calculated  and  disseminated 
daily.  In  addition,  the  Adviser 
maintains  a  web  site  that  provides 
information  about  the  returns  and 
methodology  of  various  indices,  which 
includes  the  Underljring  Index  for  the 
Fund.  The  Trust  also  maintains  a  web 
site  that  includes  the  Fund  prospectus 
and  additional  quantitative  information 
that  is  updated  on  a  daily  basis, 
including  daily  trading  volume  and 
closing  price  for  the  Fund.  There  is  also 
a  variety  of  data  disseminated  with 
respect  to  the  Index  on  a  daily  basis  by 
means  of  CTA  including  shares 
outstanding  and  cash  amount  per 
Creation  Unit  aggregation,  which  is 
made  available  prior  to  the  opening  of 
the  trading  on  the  Exchange.  The 
closing  prices  of  the  Fund's  Deposit 
Securities  are  readily  available  fiism,  as 
applicable,  the  relevant  exchanges, 
automated  quotation  systems,  or  on-line 
information  services  such  as  Bloomberg 
or  Reuters. 

Dissemination  of  indicative  portfolio 
value.  An  updated  indicative  portfolio 
value  ("Value")  for  the  Fund  is 
disseminated  through  the  CTA  as 
calculated  by  a  securities  information 
provider  ("Value  Calculator").  The 
Value  ^°  is  disseminated  on  a  per  Fund 
Share  basis  every  15  seconds  during 
regular  Exchange  trading  hours  for  the 
Fund. 

The  Value  may  not  reflect  the  value 
of  all  securities  included  in  the 
applicable  Underlying  Index.  In 
addition,  the  Value  does  not  necessarily 
reflect  the  precise  composition  of  the 
current  portfolio  of  securities  held  by 
the  Fund  at  a  particular  point  in  time. 
Therefore,  the  Value  on  a  per  Fund 
Shares  basis  disseminated  during  the 
NYSE's  trading  hours  should  not  be 
•viewed  as  a  real-time  update  of  the  NAV 
of  the  Fund,  which  is  calculated  only 
once  a  day.  While  the  Value  that  is 
disseminated  at  9:30  a.m.  is  expected  to 
be  generally  very  close  to  the  most 


■°The  equity  securities  values  included  in  the 
Value  are  the  values  of  the  Deposit  Securities, 
'which  are  the  same  as  the  portfolio  that  is  utilized 
generally  in  connection  with  creations  and 
redemptions  of  the  Fund  Shares  Creation  Unit 
aggregations  on  that  day.  The  equity  securities 
included  in  the  Value  reflect  the  same  market 
capitalization  weighting  as  the  Deposit  Securities  in 
the  portfolio  for  the  Fund.  In  addition  to  the  value 
of  the  Deposit  Securities  for  the  Fund,  the  Value 
includes  the  Cash  Component.  The  Value  also 
reflects  changes  in  currency  exchange  rates  between 
the  U.S.  dollar  and  the  applicable  home  foreign 
currency. 


recently  calculated  NAV  on  a  per  Fund 
Shares  basis,  it  is  possible  that  the  value 
of  the  portfolio  of  securities  held  by  the 
Fund  may  diverge  fit)m  the  Deposit 
Securities  Values  during  any  trading 
day.  In  such  case,  the  Value  will  not 
precisely  reflect  the  value  of  the  Fund 
portfolio. 

However,  during  the  trading  day,  the 
Value  can  be  expected  to  closely 
approximate  the  value  per  Fund  share  of 
the  portfolio  of  securities  for  the  Fund 
except  under  unusual  circumstances 
(e.g.,  in  the  case  of  extensive 
rebalancing  of  multiple  securities  in  the 
Fund  at  the  same  time  by  the  Advisor). 
The  circumstances  that  might  cause  the 
Value  to  be  based  on  calculations 
different  fit)m  the  valuation  per  Fimd 
share  of  the  actual  portfolio  of  the  Fund 
would  not  be  different  than 
circumstances  causing  any  index  fund 
or  trust  to  diverge  from  an  underl)dng 
benchmark  index. 

For  the  Fund,  the  Value  Calculator 
utilizes  closing  prices  (in  applicable 
foreign  currency  prices)  in  the  principal 
foreign  market(s)  for  securities  in  the 
Fund  portfolio,  and  converts  the  price  to 
U.S.  dollars.  This  Value  is  updated 
every  15  second  during  the  NYSE's 
trading  hours  to  reflect  change  in 
currency  exchange  rates  between  the 
U.S.  dollar  and  the  applicable  foreign 
currency.  The  Value  also  includes  the 
applicable  Cash  Component  for  the 
Fund.  For  foreign  stocks,  the  principal 
foreign  markets  that  have  trading  hoiu-s 
overlapping  regular  trading  hours  on  the 
NYSE,  the  Value  Calculator  will  update 
the  applicable  Value  every  15  seconds 
to  reflect  price  changes  in  the  applicable 
foreign  market  or  markets,  and  convert 
such  prices  into  U.S.  dollars  based  on 
the  current  currency  exchange  rate. 
When  the  foreign  market  or  markets  are 
closed  but  the  NYSE  is  open,  the  Value 
is  updated  every  15  seconds  to  reflect 
changes  in  currency  exchange  rates  after 
the  foreign  markets  close. 

Trading  of  Fund  Shares  on  the 
Exchange.  The  Fund  will  be  subject  to 
the  criteria  for  initial  and  continued 
listing  of  Index  Fund  Shares  described 
in  Chapter  XXIV-B. 

The  BSE  will  require  that  a  minimum 
of  100,000  Shares  be  outstanding  when 
trading  begins  at  the  BSE.  This  nimiber 
of  Shares  is  comparable  to  the  number 
of  shares  outstanding  when  other  Index 
Fund  Shares  began  trading  on  the  BSE. 
The  BSE  believes  that  the  proposed 
minimum  number  of  Shares  required  to 
be  outstanding  when  trading  begins  on 
the  BSE  is  sufficient  to  provide  market 
liquidity  and  to  further  the  Fund's 
objective  to  seek  to  provide  investment 
results  that  correspond  generally  to  the 


price  and  yield  performance  of  the 
Index. 

Fund  Shares  are  registered  in  book- 
entry  form  through  the  DTC.  Trading  in 
Fund  Shares  on  the  BSE  will  be  effected 
until  4:00  p.m.  each  business  day.  The 
minimum  trading  variation  for  the  Fund 
will  be  $.01  of  $1.00. 

Dividends  fit)m  net  investment 
income  will  be  declared  and  paid  at 
least  annually  by  the  Fund. 
Distributions  of  realized  securities 
gains,  if  any,  generally  will  be  declared 
and  paid  at  least  once  a  year,  but  the 
Fund  may  make  distributions  on  a  more 
frequent  basis  to  comply  vtrith 
distribution  requirements  of  the  Code. 
The  Fund  may  make  the  DTC  book- 
entry  Dividend  Reinvestment  Service 
available  for  use  by  beneficial  owners  of 
the  Fund  through  DTC  Participants  for 
reinvestment  of  their  cash  proceeds. 

As  an  Index  Fund  Shares,  the  Fund  is 
considered  a  "security"  under  the  Rules 
of  the  Exchange  and  is  subject  to  all 
applicable  trading  rules,  including  the 
provisions  of  Chapter  II,  Section  (4)  (ITS 
"Trade-Throughs  and  Locked  Markets"), 
which  prohibit  BSE  members  fi-om 
initiating  trade-throughs  for  ITS 
securities,  as  well  as  rules  governing 
priority,  parity  and  precedence  of 
orders,  market  volatility  related  trading 
halt  provisions  and  responsibilities  of 
the  assigned  specialist  firm.  Exchange 
equity  margin  rules  will  apply. 

The  Fund  is  also  subject  to  the 
Exchange's  rule  relating  to  trading  halts 
due  to  extraordinary  market  volatility 
[Chapter  II,  Section  34A),  and  the 
Exchange's  nde  which  allows  Exchange 
officials  to  halt  trading  in  specific 
securities,  under  certain  circumstances 
(Chapter  II,  Section  34B).  In  exercising 
the  discretion  described  in  Chapter  II, 
appropriate  BSE  officials  may  consider 
a  variety  of  factors,  including  the  extent 
to  which  trading  is  not  occurring  in  a 
stock  underlying  the  index  and  whether 
other  unusual  conditions  or 
circumstances  detrimental  to  the 
maintenance  of  a  fair  and  orderly 
market  are  present. 

The  BSE's  surveillance  procedures  for 
the  Fund  will  be  similar  to  the 
procedures  used  for  other  Index  Fund 
Shares  and  will  incorporate  and  rely 
upon  existing  BSE  surveillance  systems. 

The  Exchange  will  issue  a  circular  to 
its  members  and  member  organizations, 
prior  to  the  commencement  of  trading, 
alerting  them  to  the  characteristics  of 
the  Fund  Shares,  including  the  fact  that 
Shares  are  not  individually  redeemable, 
but  are  redeemable  only  in  Creation 
Units.  The  circular  will  also  confirm 
that  investors  purchasing  Fund  Shares 
will  be  required  to  receive  a  prospectus 
prior  to  or  concurrently  with  the 
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confirmation  of  a  transaction  in  the 
Shares,  will  inform  members  that  the 
procedures  for  purchases  and 
redemptions  of  Shares  in  Creation  Unit 
Size  are  described  in  the  Trust 
Prospectus;  and  will  confirm  for 
members  that  the  Fund  Shares  are 
subject  to  existing  Exchange  rules 
relating  to  trading  halts.  Finally,  the 
circular  will  inform  members  that  before 
a  member,  member  organization,  or 
person  associated  with  a  member 
organization  should  make  a 
determination  that  the  Fund  is  suitable 
for  the  customer  and  the  person  making 
the  recommendation  should  have  a 
reasonable  basis  for  believing,  at  the 
time  of  making  the  recommendation, 
that  the  customer  has  such  knowledge 
and  experience  in  financial  matters  that 
he  may  reasonably  be  expected  to  be 
capable  of  evaluating  the  risks  and  the 
special  characteristics  of  the 
recommended  transaction  and  is 
financially  able  to  bear  the  risks  of  the 
recommended  transaction. 

2.  Statutory  Basis. 

The  BSE  believes  that  the  proposed 
rule  change  is  consistent  with  section 
6(b)(5)*^  of  the  Act,  which  requires  that 
an  exchange  have  rules  that  are 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to;  and 
facihtating  transactions  in  securities;  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protest  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  does  not  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  The  BSE 
seeks  to  trade  issues  already  trading  on 
another  exchange  and  believes  that  this 
increased  competition  among  markets 
can  benefit  investors. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

The  BSE  has  neither  solicited  nor 
received  any  written  comments  on  the 
proposed  rule  change. 


m.  Date  of  EfGectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change:  (1)  Does  not  significantly  affect 
the  protection  of  investors  or  the  public 
interest:  (2)  does  not  impose  any 
significant  burden  on  competition;  and 
(3)  does  not  become  operative  for  30 
days  firom  the  date  of  filing,  or  such 
shorter  time  as  the  Commission  may 
designate  if  consistent  with  the 
protection  of  investors  and  the  public 
interest;  provided  that  the  BSE  has 
given  notice  of  its  intent  to  file  the 
proposed  rule  change,  along  with  a  brief 
description  and  text  of  the  proposed 
rule  change,  at  least  five  business  days 
prior  to  the  date  of  filing  the  rule 
change,  or  such  shorter  time  as 
designated  by  the  Commission,  the 
proposed  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Act  ^  and  Rule  19b-4(f)(6) 
thereunder.  13 

A  proposed  rule  change  filed  under 
Rule  19b-4(f)(6)  may  not  become 
operative  prior  to  30  days  after  the  date 
of  filing.  However,  Rule  19b-4(f)(6)iii) 
permits  the  Commission  to  designate  a 
shorter  time  if  such  action  is  consistent 
with  the  protection  of  investors  and  the 
public  interest.  The  BSE  seeks  to  have 
the  proposed  rule  change  become 
operative  on  February  2,  2001,  in  order 
to  allow  the  BSE  to  immediately  trade, 
pursuant  to  unlisted  trading  privileges, 
shares  of  S&P  Global  100  Index.  The 
Shares  are  already  being  traded  on  the 
NYSE. 

The  Commission  believes  that  it  is 
consistent  with  the  protection  of 
investors  and  the  public  interest  that  the 
proposed  rule  change  becomes  operative 
immediately  as  of  February  2,  2001. i*  At 
any  time  within  60  days  of  the  filing  of 
the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solifdtation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argmnents  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 


» 15  U.S.C  78f[bM5). 


iH  1 


"  15  U.S.C.  78«(b)(3)(A). 

"  17  CFR  240.19b-4(f)(6). 

>*  For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C  78c(f). 


Persons  making  vtrritten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  BSE. 

All  submissions  should  refer  to  File 
No.  SR-BSE-00-21  and  should  be 
submitted  by  March  2,  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.** 

Margaret  H.  McFariand, 
Deputy  Secretary. 
[PR  Doc.  01-8010  Filed  2-8-01;  8:45  am] 

aiLLINO  COOE  M>1 0-01-41 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[ftelM**  No.  34--«3924;  Hlo  No.  SR-CHX- 
01-04] 

Self-Regulatory  Organizations;  Notice 
of  Rling  and  Immediate  Effectiveness 
of  Proposed  Ruls  Changs  by  the 
Chicago  Stock  Excttange,  Incorporated 
Relating  to  Membership  Dues  and  Fees 

February  5,  2001. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  January 
30,  2001,  the  Chicago  Stock  Exchange, 
Incorporated  ("CHX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Exchange  has  designated  this 
proposal  as  one  establishing  or  changing 
a  due,  fee,  or  other  charge  imposed  by 
the  CHX  under  Section  19(b)(3)(A){ii)  of 
the  Act,3  which  renders  the  proposal 
effective  upon  filing  with  the 
Commission.  The  Commission  is 
publishing  this  notice  to  solicit 


'15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

'  15  U.S.C.  788(b)(3)(A)(ii). 

*  See  Securities  Exchange  Act  Release  No.  43778 


Federal  Register / Vol.  66,  No.  28 /Friday,  February  9,  2001 /Notices 


9735 


omments  on  the  proposed  rule  change 
irom  interested  persons. 

Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  its 
membership  dues  and  fees  schedule  (the 
"Schedule"),  retroactive  to  January  1, 
2001,  to  reinstate  a  monthly  cap  on 
transaction  fees  of  $.40  per  100  average 
monthly  gross  round  lot  shares.  The  text 
of  the  proposed  rule  change  is  below. 
Proposed  new  language  is  in  italics. 

Membersliip  Dues  and  Fees 


F.  Transaction  and  Order  Processing 
Fees 

4.  Transaction  Fees 

a.-g.  No  change  to  text 
h.  Effective  January  1,  2001,  monthly 
1  oaximums  for  fees: 

(1)  Maximum  monthly  transaction 
Bes  for  orders  sent  via  MAX:  $7,000; 

(2)  Maximum  monthly  transaction  fee 
or  transactions  in  NASDAQ/NMS 

Securities:  $110,000; 

(3)  Maximum  monthly  transaction  fee 
for  transactions  in  Dual  Trading  System 
Securities:  $110,000; 

(4)  Maximum  monthly  transaction 
fees  shall  not  exceed  the  lesser  of  that 
specified  in  (1),  (2)  or  (3)  above,  or  $.40 
per  100  average  monthly  gross  round  lot 
shares. 


It 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  Uie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organizations' s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule . 
Change 

.  Piupose 

On  December  18,  2000,  the  Exchange 
filed  a  proposed  rule  change  to  amend 
the  Schedule  in  several  ways.*  Among 
other  things,  the  proposal  made  changes 
to  the  CHX's  transaction  fee  structure 


If 


»17CFR240.19b-4. 


by:  (a)  Setting  a  flat  per  share  fee, 
instead  of  a  graduated  fee  based  on  the 
number  of  shares  traded,  for  agency 
transactions  in  certain  securities  that  are 
executed  through  a  floor  broker;  (b) 
raising  the  ciurent  caps  on  transaction 
fees  paid  by  member  firms;  and  (c) 
reorganizing  the  Schedule  to  include  all 
of  its  transaction  fees  in  the  same  place. 
In  the  course  of  making  these  changes, 
the  Exchange  inadvertently  omitted  one 
of  the  monthly  caps  on  transaction  fees. 
The  Exchange  has  instituted  several  fee 
caps,  including  dollar-valued  caps  on 
transactions  sent  through  the  CHX's 
MAX  system  and  on  transactions  in 
both  Nasdaq/NMS  and  Dual  Trading 
System  securities. ^  The  cap  to  be 
reinstated  through  this  proposal 
provides  an  additional  ceiling  on  those 
fees  by  ensuring  that  a  member's 
maximum  monthly  transaction  fees  will 
not  exceed  $.40  per  100  average 
monthly  gross  roimd  lot  shares,  if  this 
calculation  results  in  a  lower  fee 
payment. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Section 
6(b)(4)  of  the  Act  ^  in  that  it  provides  for 
the  equitable  allocation  of  reasonable 
dues,  fees  and  other  charges  among  its 
members. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(ii)  of  the  Act  ^  and 
subparagraph  (f)(2)  of  Rule  19b-4 
thereimder,^  because  it  involves  a  due, 
fee.  or  other  charge.  At  any  time  within 
60  days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors. 


'  15  U.S.C.  78«(bM3)(A)(u). 

*  See  Securities  Exchange  Act  Release  No.  43778 
(IDecember  28,  2000),  66  FR  1164  (January  5,  2001) 
(SR-CHX-OO-38). 


or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  horn  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  file  number 
SR-CHX-01-04,  and  should  be 
submitted  by  March  2,  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarlond, 
Deputy  Secretary. 
(FR  Doc.  01-3363  Filed  2-8-01;  8:45  am) 

BHXINO  COOE  101 0-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43922;  RIe  No.  SR-ISE- 
00-22] 

Self-Regulatory  Organizations;  Notice 
of  Rling  of  Proposed  Rule  Change  by 
International  Securities  Exchange  LiX, 
Relating  to  Market  Maker  Rnancial 
Requirements 

February  2,  2001. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,* 
notice  is  hereby  given  that  on  November 
28,  2000,  the  International  Securities 
Exchange  LLC  ("Exchange"  or  "ISE") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 


"17  CFR  200.30-3(a)(12). 
>  15  U.S.C.  798(b)(1). 
»17CFR240.19b-4. 
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notice  to  solicit  conunents  on  the 
proposed  rule  change  from  interested 
persons. 

L  Self-Regnlatory  OTganization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

ISE  is  proposing  to  amend  Exchange 
Rule  809  regarding  "Financial 
Requirements  for  Market  Makers." 
Specifically,  the  proposal  would  amend 
and  further  define  the  calculations 
necessary  to  determine  the  minimum 
financial  requirements  for  the 
Exchange's  market  makers,  and  specify 
certain  reporting  requirements  when  a 
market  maker  fails  to  maintain  the 
minirhum  financial  requirements.  The 
text  of  the  proposed  rule  change 
follows.  New  text  is  italicized  and 
deleted  text  is  bracketed. 

Rule  809.  Financial  Requirements  for 
Market  Makers 

(a)  Primary  Market  Makers.  Every 
Primary  Market  Maker  shall  maintain  [a 
cash  or  liquid  asset  position  equal  to  the 
greater  of]  net  liquidating  equity  of  not 
less  than  $3,250,000  plus  $25,000 
excess  equity  for  each  underlying 
security  upon  which  appointed  options 
are  open  for  trading  in  excess  of  the 
initial  ten  (10)  underlying  securities 
[$5,000,000  or  an  amount  sufficient  to 
assume  a  position  of  twenty  (20)  options 
contracts  of  each  class  in  which  such 
Primary  Market  Maker  is  appointed  (as 
computed  on  the  basis  of  that  series 
within  each  such  class  having  the 
highest  ciirrent  premium)]. 

(b)  Competitive  Market  Makers.  Every 
Competitive  Market  Maker  shall 
maintain  (a  cash  or  liquid  asset  position 
equal  to  the  greater  of)  net  liquidating 
equity  of  not  less  than  $1,000,000  [or  an 
amount  sufficient  to  assume  a  position 
often  (10)  options  contracts  in  each 
class  of  options  to  which  the 
Competitive  Market  Maker  is  appointed 
(as  computed  on  the  basis  of  that  series 
within  each  such  class  having  the 
highest  current  premium)]. 

(c)  Each  market  maker  that  makes  an 
arrangement  to  finance  his  transactions 
as  a  market  maker  must  identify  to  the 
Exchange  the  source  of  the  financing 
and  its  terms.  The  Exchange  must  be 
informed  immediately  of  the  intention 
of  any  party  to  terminate  or  change  any 
such  arrangement. 

SuppUmeiOal  Material  to  Rule  809 

.01  For  purposes  of  Rule  809,  the  term 
"net  liquidating  equity"  means  the  sum 
of  positive  cash  balances  and  long 
securities  positions  less  negative  cash 
balances  and  short  securities  positions. 

.02  Each  day  that  a  Member's  net 
liquidating  equity  is  less  than  120%  of 


the  minimum  level  required  by  Rule 
809,  the  Member  must  notify  the 
Exchange  of  its  equity  level  on  a  daily 
basis  from  the  date  the  net  liquidating 
equity  first  comes  below  this  level  until 
and  including  three  days  following  the 
date  that  the  equity  first  comes  above 
this  level. 

.03  If  a  Member's  net  liquidating 
equity  falls  below  the  minimum  level 
required  by  this  Rule,  the  Member  must 
immediately  notify  the  Exchange  of  the 
deficiency  and  must  submit  within  five 
(5)  business  days  a  business  plan  for 
raising  its  equity  to  the  appropriate 
level.  The  Exchange  may  determine  to 
appoint  an  interim  Primary  Market 
Maker  when,  in  its  discretion,  the 
Member's  failure  to  maintain  the 
minimum  level  required  by  this  Rule 
limits  its  ability  to  comply  with  market 
making  obligations  under  the  Rules. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  ISE 
has  prepared  simunaries,  set  forth  in 
Sections  A.  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Exchange  Rule  809  sets  forth  the 
minimum  financial  requirements  for 
market  makers.  Currently,  Exchange 
Rule  809  provides  that  every  Primary 
Market  Maker  ("PMM")  maintain  a  cash 
or  liquid  asset  position  equal  to  the 
greater  of  $5,000,000  or  an  amount 
sufficient  to  assume  a  position  of  twenty 
(20)  options  contracts  of  each  class  in 
which  the  PMM  is  appointed.  Exchange 
Rule  809  similarly  provides  that  every 
Competitive  Market  Maker  ("CMM") 
maintain  a  cash  or  liquid  asset  position 
equal  to  the  greater  of  $1,000,000  or  an 
amount  sufficient  to  assume  a  position 
of  ten  (10)  options  contracts  in  each 
class  of  options  to  which  the  CMM  is 
appointed. 

The  Exchange  proposes  to  eliminate 
the  option  position  component  in 
calculating  the  minimum  equify.  With 
respect  to  CMMs,  the  Exchange  believes 
that  the  option  position  component  in 
the  current  rule  places  an  unnecessary 


burden  on  its  members  to  make  the 
variable  calculation  on  a  daily  basis. 
The  flat  $1  million  requirements  far 
exceeds  the  minimum  equity 
requirements  for  market  makers  on  the 
other  four  options  exchanges,  and  it  is 
unlikely  that  the  option  position 
component  would  exceed  $1  million. 
With  respect  to  PMMs,  the  proposed 
amendment  wotild  require  PMMs  to 
maintain  $3.25  million  plus  $25,000  for 
each  issue  over  10.  When  the  Exchange 
phases-in  trading  in  600  options  with 
approximately  60  options  trading  in 
each  of  its  10  groups  or  "bins,"  this 
requirement  would  equal  $4.5  million 
for  PMMs  trading  in  one  bin,  and  $6.0 
million  for  a  PMM  trading  in  two  bins.^ 

The  Exchange  also  proposes  to  update 
its  nUe  to  replace  the  phrase  "cash  or 
liquid  asset  position"  with  "net 
liquidating  equity,"  and  to  define  the 
later  term.  This  will  conform  oxa  nUe  to 
the  Chicago  Board  Options  Exchange's 
("CBOE")  rule.*  The  proposed 
definition  of  net  liquidating  equity, 
which  is  the  sum  of  positive  cash 
balances  and  long  sec\irities  positions 
less  negative  cash  balances  and  short 
seciuities  positions,  is  the  same  as  the 
CBOE  definition  of  the  term  in  CBOE 
Rule  12.3(f)(1)(F). 

The  Exchange  further  proposes  to 
adopt  notification  requirements.  Market 
makers  would  be  required  to  notify  the 
Exchange  if  their  equity  fails  to  exceed 
the  minimum  requirement  by  at  least  20 
percent.  This  will  allow  the  Exchange  to 
monitor  carefully  any  firm  that  might  be 
experiencing  financial  difficulties  and 
to  take  actions  to  minimize  any 
potential  risk  to  the  Exchange  or 
investors.  A  market  maker  that  falls 
below  the  equify  requirement  must 
immediately  notify  the  Exchange  of  the 
deficiency  and  submit  a  plan  for  raising 
its  equity  to  the  appropriate  level. 

Finally,  in  the  case  of  a  PMM  with 
deficient  equity,  the  Exchange  may 
determine  to  appoint  an  interim  PMM. 
The  Exchange  will  do  so  when,  in  its 
discretion,  the  Member's  failure  to 
maintain  the  minimum  level  limits  its 
ability  to  comply  with  market  making 
obligations. 

2.  Statutory  Basis 

The  basis  under  the  Act  for  this 
proposed  rule  change  is  the  requirement 
imder  section  6(b)(5)  ^  that  an  exchange 


^  Pursuant  to  Exchange  Rule  317(a),  a  member 
caimot  be  approved  to  trade  in  more  than  two  bins 
as  a  PMM. 

*  See  CBOE  Rule  8.86,  which  states  that  "|e)acb 
DPM  shall  maintain  (i)  net  liquidating  equity  in  its 
DPM  account  of  not  less  than  SIOO.OOO.  and  in 
conformity  with  such  guidelines  as  the  MTS 
Committee  may  establish  from  time  to  time." 

'  15  U.S.C.  78f(b)(5). 
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lave  rules  that  are  designed  to  promote 
just  and  equitable  principles  of  trade, 
and,  in  general,  to  protect  investors  and 
the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

I  The  proposed  rule  change  does  not 
impose  any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self -Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments  on 
this  proposed  rule  change.  The 
Exchange  has  not  received  any 
unsolicited  written  comments  from 
members  or  other  interested  parties. 

m.  Date  of  Efiiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

I  (a)  By  order  approve  such  proposed 
t^e  change;  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
tiie  principal  office  of  the  above- 


referenced  self-regulatory  organization. 
All  submissions  should  refer  to  File  No. 
SR-ISE-00-22  and  should  be  submitted 
by  March  2,  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFariand, 
Deputy  Secretary. 
[FR  Doc.  01-3340  Filed  2-8-01;  8:45  am] 

BNXINO  COOE  aOIO-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43928;  Hie  No.  SR-NASO- 
00-77] 

Setf-Regulatoiy  Organizations;  NoUca 
of  Rling  of  Proposad  Rula  Change  by 
National  Aaaociation  of  SacurMaa 
Daaiars,  Inc.  Ralating  to  Ragistration 
Raqulremants  for  Umltad  Princlpals- 
Rnancial  and  Oparations  and  Limitad 
Principals-Introducing  Broicar/Daalar 
Financial  and  Oparations 

February  5,  2001. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
20,  2000,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"), 
through  its  subsidiary,  NASD 
Regulation,  hic.  ("NASD  Regulation") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I.  n,  and  EQ  below,  which  Items 
have  been  prepared  by  NASD 
Regulation.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  nde  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  Regulation  proposes  to  amend 
three  rules:  NASD  Rule  1022(b)  (Limited 
Principal-Financial  and  Operations 
("FINOP")).  NASD  Rule  1022(c) 
(Limited  Principal-Introducing  Broker/ 
Dealer  Financid  and  Operations 
("Introducing  FINOP")),  and  NASD 
Rule  9610  (Procedures  for  Exemptions). 
The  proposed  amendments  to  NASD 
Rules  1022(b)  and  1022(c)  would  (1) 
clarify  the  applicability  of  NASD  Rules 
1022(b)  and  1022(c)  to  members  by 
making  citations  in  these  rules 
consistent  with  Exchange  Rule  14c3-l 
(the  "Net  Capital  Rule")  3;  (2)  eliminate 


•  17  CFR  200.30-3(a)(12). 
'  15  U.S.C.  78s(b)(l)- 
2  17  CFR  240.19b-4. 
n7CFR240.15c3-l. 


the  ability  of  a  member  that  is  subject 
to  the  Net  Capital  Rule  to  request  an 
exemption  from  the  requirement  under 
NASD  Rule  1022(b)  to  have  a  FINOP; 
and  (3)  exclude  from  the  requirements 
of  NASD  Rules  1022(b)  and  1022(c) 
those  firms  are  exempt  from  or 
otherwise  not  subject  to  the  Net  Capital 
Rule.  The  proposed  amendments  to 
NASD  Rule  9610(a)  would  eliminate 
NASD  Rule  1022  from  the  Ust  of  rules 
from  which  a  member  may  seek 
exemptive  relief.  The  proposed 
amendments  to  NASD  Rule  9610(a)  also 
would  make  a  technical  change  to 
clarify  that  the  Rule  9600  Series  merely 
sets  forth  procedures  for  seeking 
exemptive  relief,  and  that  the  type  of 
relief  that  may  be  requested,  and  the 
authority  to  grant  such  relief,  is  found 
in  the  niles  listed  in  NASD  Ride 
9610(a). 

Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is  in 
italics;  proposed  deletions  are  in 
[brackets]. 


1020.  Registration  of  Principals 


1022.  Categories  of  Principal 
Registration 

(a)  No  change 

(b)  Limited  Principal-Financial  and 
Operations 

(1)  Every  member  of  the  Association, 
[unless  exempted  by  subparagraph  (4).] 
that  is  operating  pursuant  to  the 
provisions  of  SEC  Rule  15c3-l  (a)(l)(ii). 
(a)(2)(i)  or  (a)(8),  shall  designate  as 
Limited  Principal-Financial  and 
Operations  those  persons  associated 
with  it,  at  least  one  of  whom  shall  be  its 
chief  financial  officer,  who  performs  the 
duties  described  in  subparagraph  [(b)](2) 
hereof  Each  person  associated  with  a 
member  who  performs  such  duties  shaU 
be  required  to  register  as  a  Limited 
Principal-Financial  and  Operations  with 
the  Association  and  shall  pass  an 
appropriate  Qualification  Examination 
before  such  registration  may  become 
effective. 

(2)  and  (3)  No  change. 

[(4)  Pursuant  to  the  Rule  9600  Series, 
the  Association  may  exempt  a  member 
or  an  applicant  for  membership  in  the 
Association  from  the  requirement  to 
have  a  Limited  Principal-Financial  and 
Operations  if:] 

[(A)  it  has  been  expressly  exempted 
by  the  Commission  from  SEC  Rule 
15c3-l(b)(l)(iii);] 

[(B)  it  is  subject  to  the  provisions  of 
SEC  Rule  15C3-1  (a)(2)  or  to  Section 
402.2(c)  of  the  rules  of  the  Treasury 
Department.] 
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1(5)1  (4)  A  person  registered  solely  as 
a  Limited  Principal-Financial  and 
Operations  shall  not  be  qualified  to 
function  in  a  principal  capacity  with 
responsibility  over  any  area  of  business 
activity  not  described  [prescribed]  in 
subparagraph  (2)  hereof. 

(c)  Limited  Principal-Introducing 
Broker/Dealer  Financial  and  Operations 

(1)  Every  member  of  the  Association, 
[which  is  operating  pursuant  to  the 
provisions  of  SEC  Rule  15c3-{a)(2){i)  or 
(vi)  and  to  the  provisions  of  SEC  Rule 
15c3-3(k)(2)(ii),l  that  is  subject  to  the 
requirements  of  SEC  Rule  15c3-l,  other 
than  SEC  Rule  15c3-l(a)(l)(u).  (a)(2)(i) 
or  (a)(8),  shall  designate  as  Limited 
Principal-Introducing  Broker/Dealer 
Financial  and  Operations  those  persons 
associated  with  it,  at  least  one  of  whom 
shall  be  its  chief  financial  officer,  who 
perform  the  duties  described  in 
[paragraph]  subparagraph  {2)[,]  hereof. 
Each  person  associated  with  a  member 
who  performs  such  duties  shall  be 
required  to  register  as  a  Limited 
Principal-Introducing  Broker/Dealer 
Financial  and  Operations  with  the 
Association  and  shall  pass  an 
appropriate  Qualification  Examination 
before  such  registration  may  become 
efiiactive. 

(2)  No  change. 

(3)  Except  as  provided  in  Rule 
1021(c),  a  person  designated  pursuant  to 
the  provisions  of  subparagraph  (1) 
hereof,  shall  not  be  required  to  take  the 
Limited  Principal-Introducing  Broker/ 
Dealer  Financial  and  Operations 
Examination  and  shall  be  qualified  for 
registration  as  a  Limited  Principal- 
Introducing  Broker/Dealer  Financial  and 
Operations  if  such  a  person  is  qualified 
to  be  registered  or  is  registered  as  a 
Limited  Principal-Financial  and 
Operations  [as  defined  in  paragraph  2 
hereof.)  pursuant  to  Rule  1022(b). 

(4)  No  change. 

(d)  through  (g)  No  change. 
•        •        •        •        * 

9600.  PROCEDURES  FOR 
EXEMPTIONS 

9610.  Application 

(a)  Where  to  file 

A  member  seeking  [an  exemption 
from]  exemptive  relief  provided  in  Rules 
1021,  [1022.]1070.  2210,  2320,  2340, 
2520, 2710,  2720,  2810,  2850.  2851. 
2860,  Interpretive  Material  2860-1, 
3010(b)(2),  3020,  3210,  3230,  3350, 
8211.  8212,  8213.  11870,  or  11900, 
Interpretive  Material  2110-1.  or 
Municipal  Securities  Rulemaking  Board 
Rule  G-37  shall  file  a  written 
application  with  the  appropriate 
department  or  staff  of  the  Association 
and  provide  a  copy  of  the  application  to 


the  Office  of  General  Coimsel  of  NASD 
Regulation, 
(b)  and  (c)  No  change 

***** 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NASD  Regulation  included  statements 
concerning  the  piupose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below. 
NASD  Regulation  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  f/ie  Proposed  Rule 
Change 

1.  Purpose 

NASD  Rules  1022(b)  and  1022(c)  set 
forth  the  registration  requirements  for 
FINOPs  and  Introducing  FINOPs. 
FINOPs  are  required  to  take  and  pass 
the  Series  27  Principal  Examination. 
Introducing  FINOPs  are  required  to  take 
and  pass  the  Series  28  Principal 
Examination.  The  proposed 
amendments  to  NASD  Rule  1022(b) 
would  clarify  that  every  broker  or  dealer 
that  is  operating  pursuant  to  the 
provisions  of  Exchange  Act  Rule  15c3- 
l(a}(l)(ii)  or  (a}(2)(i) "  (both  of  which 
subject  brokers  or  dealers  to  a  minimiim 
net  capital  requirement  of  $250,000),  or 
(a)(8)  ^  (which  subjects  municipal 
securities  brokers'  brokers  to  a 
minimimi  $150,000  net  capital 
requirement)  must  have  a  FINOP.  The 
proposed  amendments  to  NASD  rule 
1022(c)  would  clarify  that  every  broker 
or  dealer  that  is  subject  to  the 
requirements  of  the  Net  Capital  Rule, 
and  is  not  required  to  employ  a  FINOP 
pursuant  to  NASD  Rule  1022(b),  is 
required  to  have  at  least  one  associated 
person  who  has  registered  as  an 
Introducing  FINOP.  The  proposed 
amendments  to  NASD  Rule  1022(c)  also 
would  clarify  that  a  person  qualified  as 
a  Series  27  FINOP  is  not  required  to  take 
the  Series  28  Examination  if  he  or  she 
is  employed  as  an  Introducing  FINOP. 

In  addition,  the  proposed 
amendments  to  NASD  Rule  1022(b) 
would  eliminate  the  provisions  that 
allow  a  broker  or  dealer  that  is  subject 
to  the  Net  Capital  Rule  to  seek  an 


exemption  from  the  requirement  to  have 
a  FINOP.  As  a  procedural  matter.  NASD 
Regulation  proposes  to  amend  NASD 
Rule  9610(a)  to  eliminate  NASD  Rule 
1022  from  the  list  of  rules  for  which  a 
member  may  file  an  application  to  seek 
exemptive  relief.  NASD  Regulation 
believes  that  firms  that  are  subject  to  the 
Net  Capital  Rule  shoiUd  not  be 
exempted  from  the  requirement  to 
employ  a  FINOP  or  hitroducing  FINOP. 
In  the  rare  instance  that  a  firm  believes 
that  a  particular  individual  should  not 
be  required  to  take  and  pass  the  Series 
27  or  Series  28  Examination  based  on 
that  individual's  experience  and 
qualifications,  the  firm  may  seek  an 
exam  waiver  for  that  individual 
pursuant  to  NASD  Rule  1070(e). 

The  proposed  amendments  to  NASD 
1022(b)  also  would  eliminate  the  ability, 
as  well  as  the  need,  for  members  that  are 
exempt  from  the  Net  Capital  Rule  to 
seek  exemptive  relief  from  the  FINOP  or 
Introducing  FINOP  requirements.  As 
noted  above,  the  proposed  changes  to 
both  NASD  Rule  1022(b)  and  1022(c) 
would  make  clear  that  the  requirements 
to  have  a  FINOP  or  Introducing  FINOP 
apply  only  to  firms  that  are  subject  to 
the  requirements  of  the  Net  Capital 
Rule.  Members  that  are  exempt  from  or 
otherwise  not  subject  to  the  Net  Capital 
Rule  would  no  longer  be  subject  to  the 
requirements  of  either  NASD  Rule 
1022(b)  or  NASD  Rule  1022(c). 
Therefore,  under  the  proposed 
amendments,  it  would  no  longer  be 
necessary  for  such  members  to  seek 
exemptive  relief  from  the  requirements 
of  those  rules. 

The  proposed  amendments  would 
have  no  effect  on  individuals  who  are 
currently  grandfathered  for  the  Series  27 
or  Series  28  Examination,  because  these 
persons  are  considered  to  possess  the 
license  for  which  they  were 
grandfathered.^  In  addition,  NASD 
Regulation  represents  that  firms 
currently  the  subject  of  a  FINOP  waiver 
would  not  be  subject  to  the  proposed 
rule  amendments.^ 

Finally,  the  proposed  amendments  to 
NASD  Rule  9610(a)  would  make  a 
technical  change  to  clarify  that  the  Rule 
9600  Series  merely  sets  forth  procedures 
for  seeking  exemptive  relief,  and  that 
the  type  of  relief  that  may  be  requested, 
and  the  authority  to  grant  such  relief,  is 


« 17  CFR  240.15c3-l(a)(l)(ii).  and  (aH2)(i). 
'  17  CFR  240.15c3-l(aK8). 


"Only  individuals  who  qualified  as  "Financial 
Principals"  before  the  establishment  of  the  Series 
27  examination  were  grandfathered  as  RNOPs  and 
were  not  required  to  take  either  the  Series  27  or 
Series  28  examination. 

'  Telephone  conversation  between  Shirley  Weiss. 
Attorney,  NASD  Regulation,  and  Andrew  Shipe. 
Attomoy,  Division  of  Market  Regulation, 
Commission,  on  January  11,  2001. 
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bimd  in  the  rules  listed  in  NASD  Rule 
)610(a). 

I.  Statutory  Basis 

NASD  Regulation  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  section  15A(b)(6)  of 
the  Act,*  which  requires,  among  other 
things,  that  the  Association's  rules  must 
be  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and,  in  general,  to  protect 
investors  and  the  public  interest.  NASD 
Regulation  believes  that  the  proposed 
rule  change  is  designed  to  accomplish 
these  ends  by  claritying  the 
applicability  of  NASD  Rule  1022(b)  and 
(c)  to  members  by  making  the  citations 
in  the  rules  consistent  with  the  Net 
Capital  Rule  and  by  eliminating  the 
ability  of  brokers  or  dealers  that  are 
subject  to  the  Net  Capital  Rule  from 
operating  without  a  FINOP  or 
Introducing  FINOP.  The  proposed  rule 
€:hange  also  would  help  members  by 
clarifying  the  circumstances  under 
which  a  FINOP  must  have  taken  and 
passed  either  Series  27  or  Series  28 
Examination. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

I    NASD  Regulation  does  not  believe 
that  the  proposed  rule  change  will  result 
in  any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  die  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Coinmission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change;  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 


arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  tbat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-00-77  and  should  be 
submitted  by  March  2,  2001 . 

For  the  Commission,  by  the  EHvision  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  01-3361  Filed  2-»-01;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[ReleaM  No.  34-43921 ;  RIe  No.  SR-Ptilx- 
00-107] 

Salf-R«gulatory  Organizations;  Notice 
of  RHng  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  Philadelphia  Stock 
Exchange,  Inc.,  Relating  to  Listing  and 
Trading  of  Options  on  Exchange- 
Traded  Fund  Shares 

February  2,  2001. 

Pursuant  to  section  19(b)91)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  diereimder,^ 
notice  is  hereby  given  that  on  December 
21.  2000,  the  Philadelphia  Stock 
Exchange,  Inc.  ("Phbc"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I  and  II  below,  which  Items 
have  been  prepared  by  the  Phlx.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
changes  from  interested  persons  and  to 


•15  U.S.C.  78o-3(b)(6). 


•17  CFR  2O0.3O-3(a)(12). 
>  15  U.S.C.  7»s(b)(l). 
»17CFR240.19b-4. 


approve  the  proposal  on  an  accelerated 
basis. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  amend  its  rules 
to  create  listing  criteria  and  amend 
trading  rules  to  allow  the  Exchange  to 
list  options  on  Exchange-Traded  Fund 
Shares.  The  text  of  the  proposed  rule 
change  is  available  at  the  Phlx  or  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Phlx  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  ID  below.  The 
Phlx  has  prepared  summaries,  set  forth 
in  sections  A.  6  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  provide  for  the  trading  of 
options  and  FLEX  options  on  Exchange- 
Traded  Fimd  Shares.  3  As  noted  above, 
Exchange-Traded  Fund  Shares  are 
exchange-listed  seciuities  representing 
interests  in  open-end  unit  investment 
trusts  or  open-end  management 
investment  companies  ("Funds")  that 
hold  securities  based  on  an  index  or  a 
portfolio  of  securities.*  Exchange- 
Traded  Ftmd  Shares  are  issued  in 
exchange  for  an  "in  kind"  deposit  of  a 
specified  portfolio  of  securities,  together 
with  a  cash  payment,  in  minimum  size 
aggregations  or  multiples  thereof 
("Creation  Units").  The  size  of  the 
applicable  Creation  Unit  size 
aggregation  is  set  forth  in  the  Fimd's 
prospectus,  and  varies  from  one  series 


'  In  general,  FLEX  options  provide  investors  with 
the  ability  to  customize  basic  option  features 
including  size,  expiration  date,  exercise  style,  and 
certain  exercise  prices.  See  Phlx  Rule  1079. 

*  Currently,  the  Exchange  trades  unit  investment 
trust  securities  known  as  Trust  Shares.  The 
Exchange  has  also  just  received  approval  to  trade 
Index  Fund  Shares  which  are  issued  by  an  open- 
end  management  investment  company.  Trust 
Shares  and  Index  Fund  Shares  are  listed  on  the 
Phlx  pursuant  to  Role  803(i)  and  803(1). 
respectively,  and  trade  like  shares  of  common  stock. 
The  Commission*  notes  that  not  all  Trust  Shares  or 
Index  hmd  shares  trading  on  the  Phlx  may  meet  the 
standards  for  options  trading  approved  by  this 
order. 
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of  Exchange-Traded  Fund  Shares  to 
another,  but  generally  is  of  substantial 
size  (e.g.,  value  in  excess  of  $450,000 
per  Creation  Unit).  A  Fund,  generally, 
will  issue  and  sell  Exchange-Traded 
Fund  Shares  in  Creation  Unit  size 
through  a  principal  underwriter  on  a 
continuous  basis  at  the  net  asset  value 
per  share  next  determined  after  an  order 
to  purchase  Exchange-Traded  Fund 
Shares  and  the  appropriate  securities 
are  received.  Following  issuance, 
Exchange-Traded  Fund  Shares  are 
traded  on  an  exchange  like  other  equity 
securities,  and  equity  trading  rules 
apply.  Likewise,  redemption  of 
Exchange-Traded  Fund  Shares  is  made 
in  Creation  Unit  size  and  "in  kind," 
with  a  portfolio  of  securities  and  cash 
exchange  for  the  Exchange-Traded  Fund 
Shares  that  have  been  tendered  for 
redemption 

Generally,  options  on  Exchange- 
Traded  Fund  Shares  are  proposed  to  be 
traded  on  the  Exchange  ptu^uant  to  the 
same  ndes  and  procedures  that  apply  to 
trading  in  options  on  equity  securities. 
However,  the  Exchange  is  also 
proposing  to  list  FLEX  options  on 
Exchange-Traded  Fimd  Shares  and 
some  options  will  have  a  imit  of  trading 
of  1000  Exchange-Traded  Fund  Shares. 
The  Exchange  will  list  option  contracts 
covering  either  100  or  1000  Exchange- 
Traded  Fund  Shares,  or  both,  depending 
on  the  price  and  volatility  of  the 
underiying  Exchange-Traded  Fund 
Shares  and  the  popularity  of  the 
options.^ 

The  proposed  position,  exercise  and 
reporting  limits  for  options  on 
Exchange-Traded  Fimd  Shares  would  be 
the  same  as  those  established  for  stock 
options  as  set  forth  in  Phlx  Rules  1001, 
1002  and  1003.  The  Phlx  anticipates 
that  most  options  on  Exchange-Traded 
Fund  Shares  initially  will  qualify  for 
only  the  lowest  position  limit.  As  with 
other  equity  options,  the  position  limits 
will  be  increased  for  options  if  the 
volume  of  trading  in  the  Exchange- 
Traded  Fund  Shares  increases  to  meet 
the  requirements  of  a  higher  limit.  As  is 
currentiy  the  case  for  all  FLEX  options, 
no  position  or  exercise  limits  will  be 


s  This  1000  stuire  feature  was  proposed  and 
approved  by  the  American  Stock  Exchange  and  The 
Options  Clearing  Corporation.  Securities  Exchange 
Act  Release  Nos.  40157  (July  1,  1998),  63  FR  37426 
Ouly  10.  1996)  (SR-Amex-96-M)  and  40132  Qune 
25.  1998).  63  FR  36467  (June  25.  1998)  (SR-OCC- 
97-02).  In  the  event  the  Exchange  lists  options 
covering  both  100  and  1000  of  the  same  underlying 
Exchange-Traded  Fund  Shares,  the  Exchange  will 
assign  separate  trading  symbols  to  the  options  and 
will  issue  an  Information  Circular  to  all  its  members 
advising  of  the  trading  s)rmbols.  Telephone 
conservation  between  John  Dayton.  Assistant 
Secretary  and  Counsel.  Phlx.  and  Heather  Traeger, 
Special  Counsel,  Division  of  Market  Regulation, 
Commission,  on  January  31,  2001. 


applicable  to  FLEX  options  overlying 
Exchange-Traded  Fimd  Shares. 

The  listing  and  maintenance 
standards  proposed  for  options  on 
Exchange-Traded  Fimd  Shares  are  set 
forth  in  proposed  Commentary  .06 
imder  Phlx  Rule  1009  and  in  proposed 
Commentary  .08  imder  Phlx  Rule  1010, 
respectively.  Pursuant  to  the  proposed 
initial  listing  standards,  Phlx  will  only 
list  options  on  Exchange-Traded  Fimd 
Shares  that  are  principally  traded  on  a 
national  securities  exchange  or  through 
the  facilities  of  a  national  securities 
association  and  reported  as  national 
market  securities,  in  addition,  the  initial 
listing  standards  require  that  either:  (1) 
The  Exchange-Traded  Fund  Shares  meet 
the  uniform  options  listing  standards  in 
Conunentary  .01  to  Rule  1009.  which 
include  miniiniini  public  float,  trading 
volume,  and  share  price  of  the 
underlying  security  in  order  to  list  the 
option."  or  (2)  the  Exchange-Traded 
Fund  Shares  must  be  available  for 
creation  or  redemption  each  business 
day  in  cash  or  in  kind  from  the  Fimd  at 
a  price  related  to  the  net  asset  value, 
and  the  Exchange  will  require  that  the 
investment  company  shall  provide  that 
Exchange-Traded  Fund  Shares  may  be 
created  even  through  some  or  all  of  the 
securities  needed  to  be  deposited  have 
not  been  received  by  the  Fund.^ 

In  addition,  the  initial  listing 
standards  require  that:  (1)  Any 
Exchange-Traded  Fund  Share  with  non- 
U.S.  stocks  in  the  underl)dng  index  or 
portfolio  that  are  not  subject  to 
comprehensive  surveillance  agreements 
do  not  in  the  aggregate  represent  more 
than  50%  of  the  weight  of  the  index  or 
portfolio;  (2)  stocks  for  which  the 
primary  market  is  in  any  one  country 
that  is  not  subject  to  a  comprehensive 
surveillance  agreement  do  not  represent 
20%  or  more  of  the  weight  of  the  index 
or  portfolio;  and  (3)  stocks  for  which  the 
primary  market  is  in  any  two  countries 
that  are  not  subject  to  comprehensive 
surveillance  agreements  do  not 
represent  33%  or  more  of  the  weight  of 
the  index  or  portfolio. 

The  Exchange's  proposed 
maintenance  standards  provide  that  if  a 


■Specifically,  Commentary  .01  to  Rule  1009 
requires  the  underlying  security  to  have  a  public 
float  of  7,000,000  shares.  2,000  holders,  trading 
volume  of  2,400.000  shares  in  the  preceding  12 
months,  a  share  price  of  $7.50  for  the  ma)ority  of 
the  business  days  during  the  three  calendar  months 
preceding  the  date  of  the  selection,  and  that  the 
issuer  of  the  underlying  sectirity  is  in  compliance 
%with  the  Act. 

'  This  assumes  that  the  authorized  creation 
participant  has  undertaken  to  deliver  the  shares  as 
soon  as  possible  and  such  undertaking  has  been 
secured  by  the  delivery  and  maintenance  of 
collateral  consisting  of  cash  or  cash  equivalents 
satisbctory  to  the  Fund  which  underlies  the  option, 
as  described  in  the  Fund  prospectus. 


particular  series  of  Exchange-Traded 
Fund  Shares  should  cease  to  trade  on  an 
exchange  or  as  national  market 
securities  traded  through  the  facilities  of 
a  national  securities  association,  there 
will  be  no  opening  transactions  in  the 
options  on  the  Exchange-Traded  Fimd 
Shares,  and  all  such  options  will  trade 
on  a  liquidation-only  basis.  In  addition, 
the  Phbc  will  consider  the  suspension  of 
opening  transactions  in  any  series  of 
options  of  the  class  covering  Exchange- 
Traded  Fund  Shares  if:  (1)  The  options 
&il  to  meet  the  uniform  equity  option 
maintenance  standards  in 
Commentary.Ol  to  Rule  1010,"  when'the 
options  were  listed  pursuant  to  the 
equity  option  listing  standards  of 
Commentary  .01  to  Rule  1009;  (2) 
following  the  initial  twelve-month 
period  beginning  upon  the 
commencement  of  trading  of  the 
Exchange-Traded  Fund  Shares  on  a 
national  securities  exchange  or  as 
national  market  securities  through  the 
facilities  of  a  national  securities 
association  there  are  fewer  than  50 
record  and/or  beneficial  holders  of 
Exchange-Traded  Fund  Shares  for  30  or 
more  consecutive  trading  days;  (3)  the 
value  of  the  index  or  portfolio  of 
securities  on  which  the  Exchange- 
Traded  Fund  Shares  are  based  is  no 
longer  calculated  or  available;  or  (4) 
such  other  event  shall  occur  or 
condition  exist  that  in  the  opinion  of  the 
Exchange  makes  further  dealing  in  such 
options  on  the  Exchange  inadvisable. 

Options  on  Exchange-Traded  Fund 
Shares  will  be  physically-settied  and 
will  have  the  American-style  exercise 
feature  used  on  all  standardized  equity 
options.  The  Exchange,  however,  also 
proposes  to  trade  FL£X  options,  which 
will  be  available  with  both  the 
American-style  and  European-style 
exercise  feature,  as  well  as  other  FLEX 
option  features.^ 

The  proposed  margin  requirements 
for  options  on  Exchange-Traded  Fund 
Shares  are  at  the  same  levels  that  apply 
to  options  generally  imder  Exchange 
Rule  722.  except,  with  respect  to 
Exchange-Traded  Fund  Shares  based  on 
a  broad-based  index  or  portfolio, 
minimum  margin  must  be  deposited 


■Specifically,  Commentary  .01  to  Rule  1010 
provides  that  an  underlying  security  will  not  meet 
the  Exchange's  requirements  for  continued  listing 
when,  among  other  things;  (1)  There  are  fewer  than 
6,300,000  publicly-held  shares:  (2)  there  are  fewer 
than  1,600  holders;  (3)  trading  volume  was  less  than 
1 ,800,000  shares  in  the  preceding  twelve  months; 
or  (4)  the  share  price  of  the  underlying  security 
closed  below  $5  on  a  majority  of  the  business  days 
during  the  preceding  6  months. 

*  An  American-style  option  may  be  exercised  at 
any  time  prior  to  its  expiration.  A  European-style 
option,  however,  may  be  exercised  only  on  its 
expiration  date. 
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and  maintained  equal  to  100%  of  the 
current  market  value  of  the  option  plus 
15%  of  the  market  value  of  equivalent 
units  of  the  underlying  security  value. 
Exchange-Traded  Fund  Shares  that  hold 
securities  based  upon  a  narrow-based 
index  or  portfolio  must  have  options 
margin  that  equals  at  least  100%  of  the 
current  market  value  of  the  contract 
plus  20%  of  the  market  value  of 
equivalent  units  of  the  underlying 
security  value.  In  this  respect,  the 
margin  requirements  proposed  for 
options  on  Exchange-Traded  Fund 
Shares  are  comparable  to  margin 
requirements  that  currentiy  apply  to 
broad-based  and  narrow-based  index 
options. 

The  Exchange  believes  it  has  the 
necessary  systems  capacity  to  support 
the  additional  series  of  options  that 
would  result  bom  the  introduction  of 
options  on  Exchange-Traded  Fund 
Shares,  and  it  has  been  advised  that  the 
Options  Price  Reporting  Authority 
("OPRA")  also  will  have  the  capacity  to 
support  these  additional  series  due  to 
recent  enhancements. 

2.  Statutory  Basis 

The  Phlx  believes  that  the  listing  and 
trading  of  options  on  Exchange-Traded 
Fund  Shares  should  provide  investors 
with  another  choice  of  venue  to  conduct 
trading  in  these  products.  Thus,  the 
Exchange  believes  that  the  proposed 
rule  change  is  consistent  with  section 
6(b)(5)  of  die  Act  1°  in  that  it  is  designed 
to  promote  just  and  equitable  principles 
of  trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system  and,  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  the 

proposed  rule  change  will  impose  any 

inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Phlx  has  neither  solicited  nor 
received  written  comments  on  the 
proposed  rule  change. 

in.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  vtrith 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 


thereof  vrith  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Sti^et,  NfW,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  aU  written 
statements  v\ith  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  vmtten 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  writhheld  from  the 
public  in  accordance  vtrith  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-00-107  and  should  be 
submitted  by  March  2,  2001. 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange,  and,  in  particular, 
with  the  requirements  of  section 
6(b)(5). ^^  Specifically,  the  Commission 
believes  that  providing  for  the  listing 
and  trading  of  options  and  FLEX  Equity 
options  '2  on  Exchange-Traded  Fund 
Shares  should  give  investors  a  better 
means  to  hedge  their  positions  in  the 
underlying  Fund  Shares.  Further,  the 
Commission  believes  that  pricing  of  the 
underlying  Fund  Shares  may  become 
more  efficient  and  market  makers  in 
these  shares,  by  virtue  of  enhanced 
hedging  opportunities,  may  be  able  to 
provide  deeper  and  more  liquid 
markets.  In  sum,  the  Commission 
believes  that  options  on  Fund  Shares 
likely  will  engender  the  same  benefits  to 
investors  and  the  market  place  that  exist 
with  respect  to  options  on  common 
stock,  thereby  serving  to  promote  the 
public  interest  and  remove  impediments 
to  a  free  and  open  securities  market.  ^^ 

As  a  general  matter,  the  Commission 
believes  that  a  regulatory  system 
designed  to  protect  public  customers 
must  be  in  place  before  the  trading  of 
sophisticated  financial  instruments. 


such  as  options  on  Fund  Shares,  can 
commence  trading  on  a  national 
securities  exchange.  The  Commission 
notes  that  the  trading  of  standardized 
exchange-traded  options  occurs  in  an 
environment  that  is  designed  to  ensiuOi 
among  other  things,  that:  (1)  The  special 
risks  of  options  are  disclosed  to  public 
customers;  (2)  only  investors  capable  of 
evaluating  and  bearing  the  risks  of 
options  trading  are  engaged  in  such 
trading;  and  (3)  special  compliance 
procedures  are  applicable  to  options 
accounts.  With  regard  to  position  and 
exercise  limits,  the  Commission  finds 
that  it  is  appropriate  to  adopt  the  tiered 
approach  used  in  setting  position  and 
exercise  limits  for  standardized  stock 
options.  This  approach  should  serve  to 
minimize  potential  manipulation  and 
market  impact  concerns.  In  addition,  the 
Commission  believes  that  the  rationale 
for  allowing  FLEX  Equity  options 
generally  to  trade  without  position  and 
exercise  limits  is  equally  applicable  in 
the  context  of  FLEX  Equity  options  on 
Fund  Shares. 

Accordingly,  because  options  and 
FLEX  Equity  options  on  Fund  Shares 
will  be  subject  to  the  same  regulatory 
regime  as  tbe  other  options  and  FLEX 
Equity  options  currentiy  traded  on  the 
Phlx,  the  Commission  believes  that 
adequate  safeguards  are  in  place  to 
ensure  the  protection  of  investors  in 
options  and  FLEX  Equity  options  on 
Fund  Shares. 

The  Commission  also  believes  that  it 
is  appropriate  to  permit  the  Phlx  to  list 
and  trade  options,  including  FLEX 
Equity  options,  on  Exchange-Traded 
Fund  Shares  given  that  these  options 
must  meet  specific  requirements  related 
to  the  protection  of  investors.**  First, 
the  Exchange's  listing  and  delisting 
criteria  for  options  on  Fund  Shares  are 
adequate.  With  regard  to  initial  listing, 
the  proposal  requires  that  either:  (1)  The 
underlying  Fund  Shares  meet  the  Phlx's 
uniform  options  listing  standards;  or  (2) 
the  Exchange-Traded  Fund  Shares  must 
be  available  for  creation  or  redemption 
each  business  day  in  cash  or  in  kind 
bom  the  Fund  at  a  price  related  to  the 
net  asset  value,  and  the  Exchange  will 
require  that  the  underlying  Fund  Shares 
may  be  created  even  though  some  or  all 


">15U.S.C78f(b)(5). 


"  15  U.S.C.  78f(b)(5). 

'2  The  Commission  hereby  incorporates  by 
reference  its  findings  and  conclusions  with  respect 
to  the  appropriateness  of  FLEX  Equity  options 
generally.  See  Securities  Exchange  Act  Release  No. 
37336  (June  19,  1996),  61  FR  33558  (June  27,  1996). 

'3  In  approving  this  rule,  the  Commission  notes 
that  it  has  also  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  IS  U.S.C.  78c(f). 


''*The  Commission  notes,  and  Phlx  has  verified, 
that  holders  of  options  on  Fund  Shares  who 
exercise  and  receive  the  underlying  Fimd  Shares 
must  receive,  like  any  purchaser  of  Fund  Shares,  a 
product  description  or  prospectus,  as  appropriate. 
Telephone  conversation  between  fohn  Deyton. 
Assistant  Secretary  and  Counsel,  Phlx,  and  Geofbey 
Pemble,  Attorney,  Division  of  Market  Regulation, 
Commission,  on  February  2,  2001. 
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of  the  securities  needed  to  be  deposited 
have  not  been  received  by  the  Fund.'^ 
This  listing  requirement  should  ensure 
that  there  exists  sufficient  supply  of  the 
underiying  Fund  Shares  so  that  a  short 
call  writer,  for  example,  will  have  the 
ability  to  secure  delivery  of  the  Fund 
Shares  upon  exercise  of  the  option. 

The  Commission  believes  the  Phlx 
has  adequately  addressed  potential 
concerns  about  the  ability  to  produce 
Fund  Shares  upon  exercise  of  the  option 
through  the  adoption  of  the  listing 
standards  set  forth  above.  In  particular, 
options  listed  pursuant  to  the  uniform 
options  listing  standards  will  have  to 
meet  the  options  maintenance  listing 
standards  that  require,  among  other 
things,  that  a  minimum  nimiber  of  Fund 
Shares  be  outstanding  to  continue 
trading  the  options.'^  The  alternative 
listing  criteria,  noted  above,  should  also 
help  to  ensiire  that  the  underlying  Fund 
Shares  will  be  available  upon  exercise 
by  requiring  the  Fund  to  sJlow  market 
participants  to  create  Fund  Shares  even 
though  some  or  all  of  the  necessary 
seciirities  needed  to  be  deposited  are 
not  available.  ^^  Although  there  is  no 
absolute  assurance  that  market 
participants  will  go  ahead  and  create 
Fund  Shares  in  the  event  a  short  call 
writer  needs  to  purchase  Fund  Shares  to 
meet  an  exercise  notice,  it  is  likely  that 
arbitrage  opportunities  will  create  an 
incentive  to  do  so.  Fiulher,  in  the  event 
there  are  not  enough  Fimd  Shares  to 
meet  exercise  requirements,  as  with 
other  physically-settled  equity  options, 
the  Options  Clearing  Corporation  has 
rules  that  would  apply  to  such 
situations. 

Second,  the  Commission  believes  that 
the  surveillance  standard  developed  by 
the  Phlx  for  options  on  Fund  Shares  is 
adequate  to  address  the  concerns 
associated  with  the  listing  and  trading 
of  such  securities.  Specifically,  the  Phlx 
has  proposed  that:  (1)  Any  Fund  Share 
with  non-US  stocks  in  the  underlying 
index  or  portfolio  that  are  not  subject  to 
comprehensive  surveillance  agreements 
do  not  in  the  aggregate  represent  more 
than  50%  of  the  weight  of  the  index  or 
portfolio;  (2)  stocks  for  which  the 
primary  market  is  in  any  one  coimtry 
that  is  not  subject  to  a  comprehensive 
siuveillance  agreement  do  not  represent 
20%  or  more  of  the  weight  of  the  index 
or  portfoUo;  and  (3)  stocks  for  which  the 


"This  assumes  that  the  authorized  creation 
participant  has  undertaken  to  deliver  the  shares  as 
soon  as  possible  and  such  undertaking  has  been 
secured  by  the  dehvery  and  maintenance  of 
collateral  consisting  of  cash  or  cash  equivalents 
satisfoctory  to  the  Fund  which  underlies  the  option, 
as  described  in  the  Fund  prospectus. 

' '  See  supra  note  6. 

"  See  supra  note  16. 


primary  market  is  in  any  two  coimtries 
that  are  not  subject  to  comprehensive 
surveillance  agreements  do  not 
represent  33%  or  more  of  the  weight  of 
the  index  or  portfolio. 

As  a  general  matter,  the  Commission 
believes  that  comprehensive 
siuveillance  agreements  provide  an 
important  deterrent  to  manipulation 
because  they  hicilitate  the  availability  of 
information  needed  to  fully  investigate 
a  potential  manipulation  if  it  were  to 
occur.  These  agreements  are  especially 
important  in  the  content  of  derivative 
products  based  on  foreign  securities 
because  they  facilitate  the  collection  of 
necessary  regulatory,  surveillance  and 
other  information  from  foreign 
jurisdictions.  In  evaluating  the  current 
proposal,  the  Commission  believes  that 
requiring  comprehensive  surveillance 
agreements  to  be  in  place  between  the 
Phbc  and  the  primary  markets  for 
foreign  seciuities  that  comprise  50%  or 
more  of  the  weight  of  the  underlying 
index  or  portfolio  upon  which  Fimd 
Shares  are  based,  as  well  as  the  other 
conditions  discussed  above,  provides  an 
adequate  mechanism  for  the  exchange  of 
surveillance  sharing  information 
necessary  to  detect  and  deter  possible 
market  manipulations.  Although  the 
Commission  recognizes  that  up  to  50% 
of  the  Portfolio's  value  may  not  be 
covered  by  comprehensive  surveillance 
agreements,  the  other  requirements  will 
ensure  that  a  significant  percentage  of 
the  portfolio  is  not  made  up  of  securities 
from  uncovered  countries.  Further,  as  to 
the  domestically-traded  Fimd  Shares 
themselves  and  the  domestic  stocks  in 
the  underlying  index  or  portfolio  upon 
which  Fund  Shares  are  based,  the 
Intermarket  Surveillance  Group 
Agreement  will  be  applicable  to  the 
trading  of  options  on  Fund  Shares. 

Finally,  the  Commission  believes  that 
it  is  appropriate  to  require  minimiim 
margin  of  100%  of  the  current  market 
value  of  the  option  plus  15%  of  the 
market  value  of  the  underlying  security 
value  ("broad-based  margin")  for 
options  on  Fimd  Shares  based  on  a 
broad-based  index  or  portfolio  and  for 
options  on  Fimd  Shares  which  have 
been  approved  to  date.  Moreover,  the 
Commission  beUeves  that  requiring 
minimum  margin  of  100%  of  the  current 
market  value  of  the  option  plus  20%  of 
the  market  value  of  the  underlying 
security  value  ("narrow-based  margin") 
for  options  on  Fund  Shares  based  on  a 
narrow-based  index  or  portfolio  is 
appropriate.  The  Commission  notes  that 
these  margin  requirements  for  options 
on  Exchange-Traded  Fund  Shares  are 
comparable  to  margin  requirements  that 
currently  apply  to  broad-based  and 
narrow-based  index  options. 


The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
(SR-Phlx-00-107),  as  amended,  prior  to 
the  thirtieth  day  after  the  date  of 
publication  of  notice  thereof  in  the 
Federal  Register.  The  Commission  notes 
that  the  proposed  rule  change  is  based 
on  Amex  Rules  915  and  916,  which  the 
Commission  approved  previously.  ^^ 
The  Commission  also  observes  that  the 
proposed  rule  change  concerns  issues 
that  previously  have  been  the  subject  of 
a  full  comment  period  pursuant  to 
section  19(b)  of  the  Act.^s  The 
Commission  does  not  believe  that  the 
proposed  rule  change  raises  novel 
regulatory  issues  that  were  not 
addressed  in  the  previous  filings. 
Accordingly,  the  Conmiission  finds  that 
there  is  good  cause,  consistent  with 
section  6(b)(5)  of  the  Act,  to  approve  the 
amended  proposal  on  an  accelerated 
basis. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,^"  that  the 
proposed  rule  change  (SR-Phbc-00- 
107),  as  amended,  is  hereby  approved 
on  an  accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 2* 

Margaret  H.  McFariand, 

Deputy  Secretary. 

(FR  Doc.  01-3341  Filed  2-8-01;  8:45  am) 

HLLWa  OOOe  lOKMn-M 


SECURUtES  AND  EXCHANGE 
COMMISSION 

[RelMwe  No.  34-<43927;  HI*  No.  SR-PHLX- 
01-07] 

Sett-ReguUrtoiy  Organizations;  Notica 
of  Rling  and  immadiata  Effactivenass 
of  Propoaad  Rula  Change  by  the 
Philadaiphia  Stocic  Exchanga,  Inc. 
Ralating  to  an  Intarpratatlon  of  Phlx 
Rula  237  Governing  the  aVWAP 
Morning  Session 

February  5,  2001. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-^  thereunder.^ 
notice  is  hereby  given  that  on  January 
11,  2001,  the  Philadelphia  Stock 
Exchange,  Inc.  ("Exchange"  or  "Phlx") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 


'*  See  Securities  Exchange  Act  Release  No.  40157 
(July  1.  1998).  63  FR  37426  (July  10. 1998)  (SR- 
Amex-96-44). 

"•15U.S.C.  78s(b). 

M15U.S.C.  78s(b)(2). 

"  17  CFR  200.3O-3(a)(12). 

•  15  U.S.C.  78s(b)(l). 

»17CFR240.19b-4.  " 
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n  Items  I,  II,  and  HI  below,  which  Items 
lave  been  prepared  by  Phlx.  Phlx  filed 
the  proposed  rule  change  pursuant  to 
Section  19(b)r3)(A)  of  the  Act,3  and  Rule 
19b-4(f)(l)  and  (5)  thereunder.* 
Pursuant  to  Rule  19b-4(f)(l)  and  (5), 
Phlx  has  designated  this  proposal  as  one 
constituting  an  interpretation  of  the 
meaning  and  administration  of  existing 
Phlx  Rule  237,  and  as  one  effecting  a 
change  in  an  existing  order-entry  or 
trading  system  of  the  Phlx  that  does  not: 
(1)  Significantly  affect  the  protection  of 
investors  or  the  public  interest,  (2) 
impose  any  significant  burden  on 
competition,  or  (3)  significantly  have 
the  effect  of  limiting  the  access  to  or 
availability  of  the  system.  As  such,  the 
proposed  rule  change  is  immediately 
effective  upon  the  Commission's  receipt 
of  this  filing.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Orgaiiizatioii's 
Statement  of  the  Tenns  of  Substance  of 
the  Proposed  Rule  Change 

Pursuant  to  Rule  19b-4  of  the  Act, 
Phlx  is  providing  an  interpretation  to 
Phlx  Rule  237,  eVWAP  Morning 
Session,'  to  include  New  York  Stock 
Exchange,  Inc.  ("NYSE")  Rule  127 
transactions  in  the  eVWAP  calculation. 
NYSE  Rule  127  transactions  are  block 
trades  executed  on  the  NYSE  floor 
outside  of  the  present  quote  and  are 
denoted  as  "}  trades"  by  the  Securities 
Industry  Automation  Corporation. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Phlx  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  Sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 


'  15  U.S.C  78s(b)(3)(A). 

« 17  CFR  240.19b-4(f)(l)  and  (5). 

'  eVWAP  was  developed  by  Universal  Trading 
Technologies  Corporation  ("UTTC"),  and  was 
approved  by  the  Commission  to  operate  as  a  facility 
of  the  Exchange.  See  Securities  Exchange  Act 
Release  No.  41210  (March  24,  1999)  (SR-Phlx-96- 
14).  The  Commission  approved  the  facility  to 
operate  as  pilot  program  until  November  30,  2001. 
See  Securities  Exchange  Act  Release  No.  43477 
(October  30.  2000)  (SR-Phlx-00-84). 


(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  intepret  Phlx  Rule  237  to 
include  NYSE  Rule  127  trades  in  the 
eVWAP  price  calculation.  The  eVWAP 
is  a  pre-opening  order  matching  session 
for  the  electronic  execution  of  large- 
sized  stock  orders  at  a  standardized 
volume  weighted  average  price 
("eVWAP  Price"). 

In  accordance  with  Phbc  Rule  237,  the 
eVWAP  Price  is  derived  from  all  regular 
way  trades  (including  sold  sales  and  late 
sales)  reported  by  the  appropriate 
reporting  authority  from  the  opening  of 
the  regular  trading  session  and  printed 
prior  to  4:15  p.m.  EST.  The  calculation 
excludes  NYSE  Rule  127  trades  that  are 
block  executed  on  the  NYSE  floor 
outside  of  the  present  quote.  A  number 
of  eVWAP  participants  have  requested 
of  UTTC  that  these  trades  be  included 
in  the  eVWAP  calculation  to  the  extent 
that  such  trades  are  regular  way  trades 
and  are  reported  by  the  appropriate 
reporting  authority  before  4:15  p.m. 
EST.  Upon  review,  the  Exchange  has 
interpreted  Phlx  Rule  237  to  include 
these  in  the  eVWAP  Price  calculation.^ 
The  Exchange  included  these  trades  in 
the  calculation  methodology  beginning 
on  Tuesday.  January  16,  2001.  UTTC 
endeavored  to  notify  all  enrolled 
eVWAP  participants  of  this  change  by 
letter  dated  January  11,  2001. 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act 
in  that  it  is  designed  to  promote  just  and 
equitable  principles  of  trade,  prevent 
fraudulent  and  manipulative  acts  and 
practices  and  protect  investors  and  the 
public  interest  by  including  NYSE  Rule 
127  trades  in  the  eWVAP  Price 
calculation. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Phlx  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 


"  In  a  telephone  conversation  on  )anuary  29,  2001 
between  )ohn  Dayton,  Esq.,  Exchange,  and  Heidi 
Pilpel,  Special  Counsel,  Commission,  the  Exchange 
represented  that  the  proposed  interpretation  will 
conform  the  value  weighted  average  price 
calculation  methodology  used  by  UTTC  to  the  value 
weighted  average  price  calculation  methodology 
used  by  other  similar  services. 


(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  EfiEectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)  7  of  the  Act  and  Rule  19b- 
4(f)(1)  and  (5)  ^  thereunder  in  that  it 
constitutes  an  interpretation  of  the 
meaning  and  administration  of  Phlx 
Rule  237,  an  existing  rule  governing 
operation  of  eVWAP,  and  a  change  in  an 
existing  order-entry  or  trading  system  of 
Phlx  that  does  not:  (1)  Significantly 
affect  the  protection  of  investors  of  the 
public  interest,  (2)  impose  any 
significant  burden  on  competition,  or  (3) 
significantly  have  the  effect  of  limiting 
the  access  to  or  availability  of  the 
system.  At  any  time  within  60  days  of 
the  filing  of  such  proposed  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Onnments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule  is 
consistent  writh  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  Phlx.  All 
submissions  should  refer  to  the  number 
in  the  caption  above  and  should  be 
submitted  by  March  2.  2001. 


'  15  U.S.C  78s(b)(3)(A). 

•17  CFR  240.19b-*(f)(l)  and  (5). 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margared  H.  McFaiiand, 
Deputy  Secretary. 

[FR  Doc.  01-3362  Filed  2-&-01:  8:45  am) 
■LUNQ  cooe  mo-oi-M 


SMALL  BUSINESS  ADMINISTRATION 

[Dadaration  of  Economic  ln|ury  Disaster 
«9K67] 

Commonw— Hh  of  Massachusetts  (And 
Contiguous  Counties  In  Connecticut, 
New  York  and  Vsnnont) 

Berkshire  County  and  the  contiguous 
counties  of  Franklin,  Hampden,  and 
Hampshire  in  the  Commonwealth  of 
Massachusetts;  Litchfield  in 
Connecticut;  Columbia  and  Rensselaer 
in  New  York;  and  Bennington  in 
Vermont  constitute  an  economic  injury 
disaster  loan  area  as  a  result  of  a  fire 
that  occurred  on  January  17,  2001  in  the 
Town  of  Great  Barrington.  Eligible  small 
businesses  and  small  agricultural 
cooperatives  without  credit  available 
elsewhere  may  file  applications  for 
economic  inj\iry  assistance  as  a  result  of 
this  disaster  until  the  close  of  business 
on  November  2,  2001  at  the  address 
listed  below  or  other  locally  announced 
locations:  U.S.  Small  Business 
Administration.  Disaster  Area  1  Office, 
360  Rainbow  Blvd.  South  3rd  Floor, 
Niagara  Falls,  NY  14303. 

The  interest  rate  for  eligible  small 
businesses  and  small  agricultural 
cooperatives  is  4  percent.  The  numbers 
assigned  for  economic  injury  for  this 
disaster  are  9K6700  for  Massachusetts; 
9K6800  for  Connecticut;  9K6900  for 
New  York;  and  9K7000  for  Vermont. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59002) 

Date:  February  2,  2001. 
Kristiiie  Marcy, 
Acting  Administrator. 
(FR  Doc.  01-3403  Filed  2-A-Ol;  8:45  am] 

■LLMQ  COOE  MBS-OI-F 


SMALL  BUSINESS  ADMINISTRATION 

[Daclaration  of  Disastar  #3317;  Amandmant 

Stats  Of  Texas 

In  accordance  with  a  notice  received 
from  the  Federal  Emergency 
Management  Agency,  dated  January  19, 
2001,  the  above-numbered  cieclaration 
is  hereby  amended  to  include  Lamar 
County  as  a  disaster  area  due  to 


damages  caused  by  a  severe  winter  ice 
storm  beginning  on  December  12,  2000 
and  continuing  through  January  15, 
2001. 

Any  counties  contiguous  to  the  above 
named  primary  coimty  and  not  listed 
herein  have  been  previously  declared. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  demiage  is 
March  9,  2001  and  for  economic  injury 
the  deadline  is  October  9,  2001. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008] 

Dated:  January  30,  2001. 
Herbert  L.  Mitchell, 

Associate  Administrator  for  Disaster 

Assistance. 

(FR  Doc.  01-3401  Filed  2-«-01;  8:45  am] 

BUJNQ  COOC  M2S-01-P 


Advisory  Council,  will  hold  a  public 
meeting  on  Friday,  March  9,  2001  at  9 
a.m.,  at  the  Columbus  Hilton,  800  Front 
Avenue,  Columbus,  Georgia  31901;  to 
discuss  matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

For  further  information  write  or  call 
Mr.  Charles  E.  Anderson,  District 
Director,  U.S.  Small  Business 
Adnunistration,  233  Peachtree  Street, 
NE,  Suite  1900,  Atlanta,  Georgia  30303; 
telephone  (404)  331-0266. 

Nancyellen  Gentile, 

Committee  Management  Officer. 

(FR  Doc.  01-3404  Filed  2-8-01;  8:45  am] 

BNJJNQCOOE  MOS-OI-P 


DEPARTMENT  OF  TRANSPORTATION 


SMALL  BUSINESS  ADMINISTRATION       c^,^  Qu^rd 


■  17  CFK  200.30-3(aXl2). 


[Daclaration  of  Disaatar  #3317;  Amandmant 
#4] 

State  Of  Texas 

In  accordance  with  a  notice  received 
from  the  Federal  Emergency 
Management  Agency,  dated  January  30, 
2001,  the  above-nimibered  Declaration 
is  hereby  amended  to  include  Titus 
County  as  a  disaster  area  due  to 
damages  caused  by  a  severe  winter  ice 
storm  beginning  on  December  12,  2000 
and  continuing  through  January  15, 
2001. 

In  addition,  applications  for  economic 
injtuy  loans  from  small  businesses 
located  in  Camp  County,  Texas  may  be 
filed  until  the  specified  date  at  the 
previously  designated  location. 

Any  cotmties  contiguous  to  the  above 
named  primary  county  and  not  listed 
herein  have  been  previously  declared. 

All  other  infoAnation  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is 
March  9,  2001  and  for  economic  injury 
the  deadline  is  October  9,  2001. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  February  1,  2001. 

Heibeit  L.  Mitchell, 

Associate  Administrator  for  Disaster 
Assistance. 

(FR  Doc.  01-3402  Filed  2-8-01;  8:45  am] 

BNXMQ  cooe  MBS-OI-P 


SMALL  BUSINESS  ADMINISTRATION 

Region  IV  District  Advisory  Council 
Meeting;  Public  Meeting 

The  U.S.  Small  Business 
Administration,  Georgia  District  Office 


[USCG-2001-a662] 

National  Preparedness  for  Responss 
Exercise  Program  (PREP) 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Request  for  comments  on  PREP 
triennial  exercise  schedule  for  2001 , 
2002,  and  2003. 

summary:  The  Coast  Guard,  the 
Environmental  Protection  Agency 
(EPA),  the  Research  and  Special 
Programs  Administration  (RSPA)  and 
the  Minerals  Management  Service 
(MMS),  in  concert  with  the  states,  the 
oil  industry  and  concerned  citizens, 
developed  the  Preparedness  for 
Response  Exercise  Program  (PREP).  This 
notice  announces  the  PREP  triennial 
cycle,  2001-2003,  and  requests 
comments  from  the  public  and 
maximum  industry  and  government 
participation  in  the  listed  exercises. 
DATES:  Comments  and  related  material 
must  reach  the  Docket  Management 
Facility  on  or  before  April  10,  2001. 
ADDRESSES:  To  make  sure  your 
comments  and  related  material  are  not 
entered  twice  in  the  docket,  please 
submit  them  by  only  one  of  the 
following  methods: 

(1)  By  mail  to  the  Docket  Management 
Facility,  (USCG-2001-8662),  U.S. 
Department  of  Transportation,  room  PL- 
401.  400  Seventh  Street  SW., 
Washington,  DC  20590-0001. 

(2)  By  hand  to  room  PL-401  on  the 
Plaza  level  of  the  Nassif  Building,  400 
Seventh  Street  SW.,  Washington,  DC, 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329. 
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(3)  By  tax  to  the  Docket  Management 
facility  at  202-493-2251. 

(4)  Electronically  through  the  Web 
$ite  for  the  Docket  Management  System 

it  http://dms.dot.gov. 

The  Docket  Management  Facility 
Siaintains  the  public  docket  for  this 
notice.  Comments  and  dociunents,  as 
indicated  in  this  notice,  will  become 
part  of  this  docket  and  will  be  available 
for  inspection  or  copying  at  room  PL- 
401  on  the  Plaza  Level  of  the  Nassif 
Building  at  the  same  address  between  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  You 
may  electronically  access  the  public 
docket  for  this  notice  on  the  Internet  at 
http://dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  on  this  notice  and  general 
information  regarding  the  PREP  program 
and  the  schedule,  contact  Mr.  R(^rt 
Pond,  Office  of  Response,  Plans  and 
Preparedness  Division  (G-MOR-2),  U.S. 
Coast  Guard  Headquarters,  2100  2nd  St. 
SW.,  Washington,  DC  20593-0001. 
telephone  202-267-6603,  fax  202-267- 
4065  or  e-mail  rpond@comdt.uscg.mil. 
For  questions  on  viewing,  or  submitting 
matOTial  to  the  docket,  contact  Ms. 
Dorothy  Beard,  Chief,  Dockets, 
Department  of  Transportation, 
telephone  202-366-9329. 
SUPPLBIENTARY  MFORMATION:  The  PREP 
Area  exercise  schedule  and  exercise 
design  manuals  are  available  on  the 
Internet  at  http://www.uscg.mil/hq/g-m/ 
gmhome.htm  (see  index,  then  oil 
response).  To  obtain  a  hard  copy  of  the 
exercise  design  manual,  contact  Ms. 
Melanie  Barber  at  the  Research  and 
Special  Programs  Administration,  Office 
of  Pipeline  Safety,  at  202-366-4560. 
ITie  1994  PREP  Guidelines  can  be  found 
bn  the  following  web  site:  http:// 
www.  uscg.mil/hq/g-m/nmc/response/ 
$PREP.  Hard  copies  of  the  PREP 
Guidelines  are  available  at  no  cost  by 
^writing  or  faxing  the  TASC  Warehouse, 


3341  Q  75th  Avenue,  Landover,  MD 
20785,  fax:  301-386-5394.  The  stock 
niunber  of  the  manual  is  USCG-X0191. 
Please  indicate  the  quantity  when 
ordering.  Quantities  are  limited  to  10 
per  order. 

On  August  29,  2000,  a  PREP 
workshop  was  held  at  the  Department  of 
Transportation  Nassif  Building.  The 
workshop  was  used  as  a  public  forum  to 
discuss  the  vitality  of  the  PREP 
program.  Participants,  as  well  as  all 
concerned  individuals,  were  encouraged 
to  submit  conunents  in  writing  to  the 
docket.  The  National  Schedtiling 
Coordinating  Committee  (NSCC)  is  in 
the  process  of  developing  responses  to 
all  comments  submitted.  These 
responses  will  be  published  in  a  futtu« 
Federal  Register  notice. 

Request  for  Comments 

We  encourage  you  to  participate  by 
submitting  comments  and  related 
material.  If  you  do  so,  please  include 
your  name  and  address,  identify  the 
docket  number  lUSCG-2001-86621, 
indicate  the  specific  section  of  the 
document  to  which  each  conunent 
applies,  and  give  the  reason  for  each 
comment.  You  may  submit  your 
comments  and  materials  by  mail  or 
hand  delivery,  submit  them  in  an 
unbound  format,  no  larger  than  SV?  by 
11  inches,  suitable  for  copying  and 
electronic  filing.  If  you  submit  them  by 
mail  and  would  like  to  know  they 
reached  the  facility,  please  enclose  a 
stamped,  self  addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period. 

Baclcground  and  Purpose 

The  Coast  Guard.  EPA,  RSPA.  and 
MMS  developed  the  National 
Preparedness  for  Response  Exercise 
Program  (PREP)  to  provide  guidelines 
for  compliance  with  the  poUution 


response  exercise  requirements  (33 
U.S.C.  1321(j)).  The  guiding  principles 
for  PREP  distinguish  between  internal 
and  external  exercises.  Internal 
exercises  are  conducted  within  the  plan 
holder's  organization.  External  exercises 
extend  beyond  the  plan  holder's 
organization  to  involve  other  members 
of  the  response  community.  External 
exercises  are  separated  into  two 
categories:  (1)  Area  exercises,  designed 
to  evaluate  the  entire  response 
mechanism  in  a  given  area,  and  (2) 
Government-initiated  imannounced 
exercises,  to  ensure  adequate  pollution 
response  preparedness  of  an  individual 
plan  holder. 

Since  1994,  the  USCG,  EPA,  RSPA, 
and  MMS  have  published  a  triennial 
schedule  of  Area  exercises.  In  short,  the 
Area  exercises  involve  the  entire 
response  commtmity  (Federal,  State, 
local,  and  industry  participants)  and 
therefore,  require  more  extensive 
planning  than  Other  oil  spill  response 
exercises.  The  PREP  guidelines  describe 
all  of  these  exercises  in  more  detail. 
This  notice  announces  the  next  triennial 
schedule  of  Area  exercises. 

Not  all  industry  leads  have  been 
identified  at  this  time.  Industry  plan 
holders  are  encouraged  to  take 
advantage  of  this  opportimity  to 
exercise  with  the  entire  response 
community  and  to  coordinate  their 
regularly  scheduled  spill  management 
team  and  equipment  deployment 
exercises  with  the  Area  Committees. 

Companies  interested  in  participating 
in  an  Area  exercise  may  call  either  the 
Coast  Guard  office  or  the  EPA  On-Scene 
Coordinator  (OSC)  where  the  exercise  is 
scheduled.  Alternatively,  the  companies 
interested  in  participating  in  an 
exercise,  where  the  Coast  Guard  is  the 
OSC,  may  call  Mr.  Pond  at  202-267- 
6603,  and  he  will  fecilitate  scheduling. 

The  following  is  the  PREP  schedule 
for  calendar  Years  2001,  2002,  and  2003. 


PREP  Schedule— Government-Led  Area  Exercises 


Area 


Agency 


Plan  holder 


Date/qtr^ 


Calendar  Year  2001 


^utte  St.  Marie  (MSO  Sautte  St.  Marie) 

NY,  NY  (Act  NY) 

$W  LA/SE  TX  (MSO  Morgan  City.  MSO  Port  Arthur) 

EPA  Region  I 

Ctiicago  Area  (MSO  Chicago) 

Maryland  Coastal  (Act  Baltimore) 


CG 

CG 

CG 

EPA 

CG 

CG 


SONSPhasel 


30Apr-02May. 

04  Jun-06  Jun. 

Sep. 

To  Be  Determined. 

24  Sep-28  Sep. 

10  Dec-14  Dec. 


Calendar  Year  2002 


South  PL  (MSO  Miami)  

8W  LA/SE  TX  (MSO  Morgan  City.  MSO  Port  Arthur) 

Boston  (MSO  Boston)  

Hawaii/Samoa  (MSO  Honolulu)  

Central  CA  Coast  (MSO  San  Francisco) 


CG 
CG 
CG 
CG 
CG 


SONS  Phase  II 


25  Feb-01  Mar. 
Spring  2002. 
17  Jurv-21  Jun. 
22  Jul-26  Jul. 
16  Sep-2Q  Sep. 
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PREP  Schedule— Government-Led  Area  Exercises— Continued 

Area 

Agency 

Plan  holder 

Date/qtr^ 

EPA  Region  VII 

EPA 

To  Be  Determined 

Calendar  Year  2003 


Marianne  Islands  (MSO  Quam)  .. 

EPA  Region  II 

Philadelphia  (MSO  Philadelphia) . 

SE  Alaska  (MSO  Juneau)  

Savannah  (MSO  Savannah)  

Florida  Panhandle  (MSO  Mobile) 


CG 

EPA 

CG 

CG 

CG 

CG 


Prep  Schedule— Industry-Led  Exercises 


Area 


Plan  holder  2 


Date^ 


Calertdar  Year  2001 


Guam  (MSO  Guam)  

Charleston  (MSO  Charleston)  

Southern  Coastal  NO  (MSO  Wilmington) 

EPA  Region  VII  

Long  Island  Sound  (MSO  Long  Island  Sound) 

EPA  Region  V  

San  Francisco  Bay  (MSO  San  Frandsco)  

Duluth-Superiof  (MSO  Duluth)  

South  TX  Coastal  Zone  (MSO  Corpus  Christi) 

Prince  William  Sound  (MSO  VakJez)  

LA/LB  (MSO  LA/LB)  

San  Diego  (MSO  San  Diego) 


V  

f  (mtr) 

V  

f  (nonmtr) 

f 

f 

f  (mir) 

f 

V  

P 

V  

f 


Calendar  Year  2002 


Tampa  (MSO  Tampa)  

Northwest  (MSO  Puget  Sound) 

South  LA/LB  (MSO  LA/LB) 

EPA  Oceania  

EPA  Region  II  .„ 

Eastern  Wisconsin  (MSO  Milwaukee) 

Eastern  Great  Lakes  (MSO  Buffalo)  

Maine/New  Hampshire  (MSO  Portland) 

Providence  (MSO  ProviderK») 

EPA  Regkjn  VI  

Virginia  Coastal  (MSO  Hampton  Roads)  

Houston/Galveston  (MSO  Houston/Galveston) 
Alabama/Mississippi  (MSO  Mobile) 


V 

V 

f  (mt^ 

f  (nonmtr) 

P 

V  

f  (mtr) 

V  


f  (nonmtr) 
f  (mtr) 

P 

f 


Calendar  Year  2003 


EPA  Region  IX  , 

North  Coast  Area  (MSO  San  Francisco) 

New  Orleans  (MSO  New  Orleans) 

W  Lake  Erie  (MSO  Toledo) , 

EPA  Region  IV  , 

Northwest  Area  (MSO"  Portland)  , 

Cleveland  (MSO  Cleveland) 

Detroit  (MSO  Detroit) 

Caribbean  Area  (MSO  San  Juan) 

EPA  Region  III  

Jacksonville  (MSO  Jacksonville)  


P 

f  (mtr) 


f  (nonmtr) 
f  (nonmtr) 
V  


f(nitr) 
V  


f  (nonmtr) 


1 
1 
1 
2 
2 
2 
3 
3 
3 
3 
4 
4 


1 
1 

1 
1 
2 
2 
3 
3 
3 
4 
4 
4 
4 


1 
1 
2 

2 
2 
3 
3 
3 
4 
4 
4 


^  Quarters:  1  (Jan-Mar);  2  (Apr-Jun);  3  (Jul-Sep);  4  (Oct-Dec).  Note  also  exercise  areas  and  dates  are  fixed.  For  2001  and  2002  Govemment 
led  area  exercises  are  fixed,  the  actual  quarter  in  which  a  listed  area  will  be  exercised  is  subject  to  projections  in  each  of  those  areas  as  the  ex- 
ercise year  approaches. 

2  Industry:  v- Vessel;  t  (mtr)-marine  transportatk>n-related  facility;  f  (nonmtr)-marine  non-transportation  related  facility;  p-pipeline. 
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Dated:  January  31,  2001. 
Howard  L.  Hime, 

Acting  Director  of  Standards,  Marine  Safety 
and  Environmental  Protection. 
[FR  Doc.  01-3372  Filed  2-8-01;  8:45  am] 
aaUNQ  CODE  4»10-15-U 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Docket  No.  FAA-2001-8872] 

Reciprocal  Acceptance  of  Repair 
Design  Approvals  Between  ttie  Federal 
Aviation  Administration  and  Transport 
Canada  Civil  Aviation 

AGENCY:  Federal  Aviation 

Administration,  (DOT). 

ACTION:  Notice  of  policy,  request  for 

comments. 


SUMMARY:  This  notice  announces  an 
FAA  general  statement  of  policy 
applicable  to  the  acceptability  of  repair 
design  data  approved  by  Transport 
Canada  Qvil  Aviation  (TCXL\}  in 
accordance  with  the  provisions  of  a 
Memorandum  of  Understanding  (MOU) 
agreed  to  by  TCXIA  and  the  FAA  on  May 
6, 1998.  The  MOU  was  signed  pursuant 
to  the  Schedule  of  Implementation 
Procedures  of  the  August  31, 1984  U.S./ 
Canada  Bilateral  Airworthiness 
Agreement.  This  document  advises  the 
public  that  certain  Canadian  repair 
design  approvals  for  U.S.  and  Canadian 
products  are  considered  to  be  technical 
data  approved  by  the  Administrator. 
Such  data  therefore  may  be  used  for  the 
purpose  of  performing  a  repair  on  a 
U.S. -registered  aircraft  or  on  an 
aeronautical  product  intended  for 
installation  on  a  U.S.-registered  aircraft. 
DATES:  Comments  must  be  received  on 
or  before  March  12,  2001. 
ADDRESSES:  Address  your  comments  to 
the  Docket  Management  System,  U.S. 
Department  of  Transportation,  Room 
Plaza  401,  400  Seventh  Street,  SW., 
Washington,  DC  20590-0001.  You  must 
identify  the  docket  number  FAA-2000- 

at  the  beginning  of  your  comments, 
and  you  should  submit  two  copies  of 
your  comments.  If  you  wish  to  receive 
confirmation  that  FAA  received  your 
comments,  includa  a  self-addressed, 
stamped  postcard. 

You  may  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  comments  to  this 
notice  of  policy  in  person  in  the  Dockets 
Office  between  9:00  a.m.  and  5:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  is  on  the 
}laza  level  of  the  NASSIF  Building  at 
he  Department  of  Transportation  at  the 


above  address.  Also,  you  may  review 
public  dockets  on  the  Internet  at 
http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Victor  Powell,  Certification  Procedure 
Branch,  AIR-110,  Aircraft  Engineering 
Division,  Aircraft  Certification  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  Telephone: 
(202)  267-9580,  fax  (202)  267-5340,  e- 
mail  victor.powell@faa.gov. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
submit  written  comments,  data,  views, 
or  arguments  regarding  this  policy. 
Comments  shotUd  identify  the 
regulatory  docket  or  notice  number  and 
should  be  submitted  in  triplicate  to  the 
Rules  Docket  address  specified  above. 
All  comments  received  and  a  report 
simunarizing  any  substantive  public 
contact  with  FAA  personnel  on  this 
'  policy  will  be  filed  in  the  docket.  The 
docket  is  available  for  public  inspection 
both  before  and  after  the  closing  date  for 
receiving  comments.  The  Administrator 
will  consider  comments  made  on  this 
policy  on  or  before  the  closing  date  for 
comments,  and  the  policy  may  be 
changed  in  light  of  the  comments 
received. 

The  FAA  will  acknowledge  receipt  of 
comments  if  commenters  include  a  self- 
addressed,  stamped  postcard  with  the 
comments.  The  postcards  should  be 
marked  "Comments  to  Docket  No.  FAA- 
2000-  ."  When  the  comments  are 

received  by  the  FAA,  the  postcards  will 
be  dated,  time  stamped,  and  returned  to 
the  commenters. 

Availability  of  Documents 

You  can  get  an  electronic  copy  of  the 
cuirent  bilateral  agreement  between  the 
United  States  and  Canada  using  the 
Internet  through  FAA's  web  page  at 
http://www.faa.gov/avr/air/air4/ 
Baalst.htm. 

You  can  get  a  copy  of  the  May  6, 1998 
MOU  for  the  Design  Approval  of 
Aeronautical  Product  Repairs  by 
submitting  a  request  to  the  person  listed 
tmder  FOR  FURTHER  INFORMATION 
CONTACT. 

Background 

On  May  6, 1998  representatives  of  the 
FAA  and  TCCIA  signed  an  MOU  which 
set  forth  procedures  for  implementing 
the  "design  approval  of  repairs" 
provisions  of  the  BAA  between  the 
United  States  and  (Danada  signed  on 
August  31, 1984.  The  MOU  was  signed 
pursuant  to  Chapter  4,  Maintenance 
Alteration  or  Modification  of 
Aeronautical  Products,  and  Chapter  7, 


Special  Arrangements  of  the  BAA 
Schedule  of  Implementation 
Procedures.  The  FAA  and  TCCA  signed 
the  MOU  for  the  purpose  of  avoiding 
duplication  of  design  approvals  by 
giving  maximum  permissible  credit  for 
repair  design  approvals  made  by  each 
authority. 

In  the  MOU  the  FAA  and  TCCA  agree 
to  cooperate  in  accepting  each  other's 
design  approval  of  repairs.  The 
authorities  also  agree  that  certain  data 
generated  in  the  design  approval  of 
repairs  and  found  to  comply  with  the 
regulations  of  both  authorities  is 
approved  by  both,  without  any  other 
required  actions.  The  MOU  continues  to 
remain  in  force  under  the  provisions  of 
the  Bilateral  Aviation  Safety  Agreement 
signed  between  the  United  States  and 
Canada  on  June  12,  2000. 

Statement  of  Policy 

U.S.  Acceptance  of  Canadian  Repair 
Design  Data 

As  s(>ecified  in  this  statement  of 
policy,  certain  (Canadian  repair  design 
approvals  are  considered  to  be  technical 
data  approved  by  the  Administrator  for 
the  purpose  of  performing  a  repair  on  a 
U.S.-registered  aircraft  or  on  an 
aeronautical  product  intended  for 
installation  on  a  U.S.-registered  aircraft 

For  U.S.  State  of  Design  products, 
repair  design  approvals  issued  directly 
by  TCCA  are  considered  technical  data 
approved  by  the  Administrator.  Repair 
design  approvals  issued  solely  by  a 
TCCA  delegate  for  U.S.  State  of  Design 
products  are  not  considered  technical 
data  approved  by  the  Administrator. 
TCCA  delegate  approvals  for  U.S.  State 
of  Design  products  must  have  the 
specific  approval  of  the  authority  or 
direct  FAA  or  FAA  designee  approval 
before  being  considered  to  be  technical 
data  approved  by  the  Administrator. 

Repair  design  approvals  issued  by 
either  the  TCCA  or  an  appropriately 
authorized  TCdA  delegate  for  Canadian 
State  of  Design  products  are  considered 
to  be  technical  data  approved  by  the 
Administrator.  TCCA  or  TCCA  delegate 
repair  design  approvals  are  not 
considered  technical  data  approved  by 
the  Administrator  for  products  where 
the  United  States  or  Canada  is  not  the 
State  of  Design  (a  "third  country" 
product).  Direct  FAA  or  FAA  designee 
review  and  approval  is  required  for 
repair  design  data  for  "third  coimtry" 
products. 

For  repairs  to  engines  and  propellers 
the  State  of  Design  of  the  engine  or 
propeller,  not  the  State  of  Design  of  the 
aircraft  that  the  engine  or  propeller  is 
installed  on,  determines  whether 
(Canadian  repair  design  data  is 
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considered  approved.  For  components, 
the  State  of  Design  for  the  type 
certificated  product  (i.e.  the  aircraft, 
aircraft  engine,  or  propeller)  on  which 
the  component  is  approved  (or  the  State 
of  Design  for  the  applicable 
Supplemental  T)rpe  Certificate)  governs 
the  procedures  used  to  obtain  approval 
of  the  repair  design  data,  not  the  state 
of  design  of  the  repaired  (non-TC'd) 
product  or  component  itself. 

Data  approved  by  TCCA  delegates  for 
minor  repairs  is  acceptable  to  the  FAA 
for  accomplishment  of  minor  repairs  on 
any  U.S.-registered  aircraft  or  any  other 
aeronautical  product  intended  for 
installation  on  a  U.S.-registered  aircraft. 

This  policy  does  not  limit  the  FAA's 
right  to  review  any  data  approved  by 
TCCA  or  a  TCCA  delegate  that  is  used 
to  repair  a  U.S.-registered  aircraft  or  an 
aeronautical  product  intended  for 
installation  on  a  U.S.  registered  aircraft. 

Limitations 

This  statement  of  policy  applies  only 
to  the  acceptance  of  repair  design  data. 
It  does  not  address  manufacturing/ 
production,  approval  for  return  to 
service,  use  of  FAA  Form  337, 
installation  acceptability,  or  Export 
Airworthiness  approvals.  It  does  not 
apply  to  repair  design  data  developed  to 
perform:  repairs  on  aeronautical 
products  for  which  the  State  of  Design 
is  a  country  other  than  Canada  or  the 
United  States;  repairs  approved  in 
accordance  with  FAA  "field  approval" 
procedures;  and  repairs  performed 
under  SFAR  36  authority  for 
aeronautical  products  where  the  United 
States  is  not  ihe  State  of  Design. 

Elizabeth  Ericksoo, 

Director,  Aircraft  Certification  Service. 
(FR  Doc.  01-3397  Filed  2-8-01;  8:45  am] 

BHJJNG  CODE  4ai0-19-« 


DEPARTMEKT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration  (RSPA) 

[Doctwt  No.  RSPA-00-7666;  Notice  1  and 
RSPA-00-740e;  Node*  1] 

Pipeline  Safety:  Pipeline  Integrity 
Management  In  High  Consequence 
Areas  (Natural  Gas  Pipelines)  and 
Communications  (Natural  Gas  and 
Hazardous  Uquld  Pipelines) 

AGENCY:  Office  of  Pipeline  Safety, 
Research  and  Special  Programs 
Administration,  DOT. 
ACTION:  Notice  of  public  meeting  and 
request  for  comments;  correction. 

SUMMARY:  RSPA  published  a  document 
in  the  Federal  Register  on  January  4, 


2001,  (66  FR  848)  regarding  a  public 
meeting  to  be  held  February  12-14, 
2001  on  Pipeline  Integrity  Management 
in  High  Consequence  Areas  (Natural  Gas 
Pipelines)  and  Communications 
(Natural  Gas  and  Hazardous  Liquid 
Pipelines).  The  document  contained 
errors  in  reference  to  the  ending  times 
of  the  meeting  on  February  12,  2001  and 
on  February  13,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Callsen,  OPS,  (202)  366-4572. 

Correction 

In  the  Federal  Register  issue  of 
January  4,  2001,  66  FR  848,  in  the 
second  column,  correct  the  second  full 
paragraph  to  read:  DATES:  The  public 
meeting  will  be  on  February  12,  2001, 
fit>m  9  a.m.  to  5  p.m.,  February  13,  2001, 
from  9  a.m.  to  5  p.m.,  and  February  14, 
2001,  from  9  a.m.  to  12  noon,  at  the 
Crystal  City  Marriott. 

Issued  in  Washington,  DC  on  February  5, 
2001. 

Stacey  L.  G«r»rd, 

Associate  Administrator  for  Pipeline  Safety. 
(FR  Doc.  01-3398  Filed  2-8-01;  8:45  am] 
BRXiNQ  cooe  4»io-ao-p 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Oockat  No.  33997] 

Texas  Central  Business  Lines 
Corporation— Operation  Exemptkxv— 
MldTexas  International  Center 

Texas  Central  Business  Lines 
Corporation  (TCB)  has  filed  a  verified 
notice  of  exemption  under  49  CFR 
1150.31  to  provide  nonexclusive 
switching  service  over  approximately 
5.0  miles  of  yard  and  switching  track 
located  entirely  within  the  MidTexas 
International  Center,  Inc.  (Inland  Port).' 
The  track  genially  is  located  north  of 
State  Highway  287  and  east  of  U.S. 
Highway  67  in  Midlothian,  TX. 

The  transaction  is  expected  to  be 
consummated  on  or  after  March  1, 
2001.2 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  filed  at 
any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction. 


■  TCB  and  Inland  Port  have  negotiated  an 
agreement  for  TCB's  services,  the  initial  term  of 
which  is  10  years. 

2  TCB  simultaneously  filed  a  petition  to  dismiss 
the  verified  notice  of  exemption.  The  Board  will 
address  the  jurisdictional  issue  raised  by  the 
petition  to  dismiss  in  a  subsequent  decision. 


An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33997,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Stiwt.  NW.,  Washington.  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  David  D. 
Watson,  P.O.  Box  665,  Waxahachie,  TX 
75168. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided:  February  5,  2001. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

[FR  Doc.  01-3392  Filed  2-8-01;  8:45  am) 
BILUNO  COOC  4»1S-00-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and  . 
Rrearms 

[Notice  No.  911] 

Expiration  of  the  Registration  Period 
for  Possession  of  the  USAS-12, 
Strii(er-12,  and  Strootsweoper 
Shotguns  (ATF  Ruling  2001-1) 

AGENCY:  Bureau  of  Alcohol,  Tobacco 

and  Firearms  (ATF),  Department  of  the 

Treasury. 

ACTION:  General  notice. 

SUMMARY:  The  Bureau  of  Alcohol, 
Tobacco  and  Firearms  (ATF)  is  issuing 
this  notice  to  announce  the  availability 
of  ATF  Ruling  2001-1.  This  ruling 
advises  that  the  registration  period  for 
people  who  are  currently  in  possession 
of  the  USAS-12.  Stiiker-12,  and 
Steetsweeper  shotgiins  expires  on  May 
1,  2001. 

ADDRESSES:  Advance  copies  of  ATF 
Ruling  2001-1  are  available  at  no  cost 
upon  request  fitjm  the  National 
Firearms  Act  Branch,  Bureau  of 
Alcohol,  Tobacco  and  Firearms.  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226.  The  ruling  may 
also  be  viewed  at  ATF's  web  site  at: 
http://www.atf.treas.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cheryl  Fisher,  National  Firearms  Act 
Branch,  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  650  Massachusetts  Avenue, 
NW.,  Washington,  DC  20226  (202-927- 
8330). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Bureau  of  Alcohol,  Tobacco  and 
Firearms  (ATF)  is  announcing  the 
issuance  of  ATF  Ruling  2001-1.  This 
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ruling,  which  will  be  published  in  a 
future  issue  of  the  "Alcohol,  Tobacco 
and  Firearms  Quarterly  Bulletin," 
advises  that  the  registration  period  for 
people  who  are  currently  in  possession 
of  die  USAS-12,  Stiiker-12,  and 
Streetsweeper  shotguns  will  expire  on 
May  1,  2001.  The  full  text  of  the  ruling 
follows: 

ATF  Ruling  2001-1 

1 1  Pursuant  to  ATF  Rulings  94-1  (ATF 
Q.B.  1994-1,  22)  and  94-2  (ATF  Q.B. 
1994-1,  24),  the  Bureau  of  Alcohol, 
Tobacco  and  Firearms  (ATF)  classified 
the  USAS-12,  Striker  12,  and 
Streetsweeper  shotguns  as  destructive 
devices  imder  the  National  Firearms  Act 
(NFA),  26  U.S.C.  Chapter  53.  The  NFA 
requires  that  certain  "firearms"  be 
registered  and  imposes  taxes  on  their 
making  and  transfer.  The  term  "firearm" 
is  defined  in  section  5845  to  include 
"destructive  devices."  The  term 


"destructive  device"  is  defined  in 
section  5845(f)(2)  as  follows: 

[Tjhe  term  "destructive  device"  means 
*   *  *  (2)  any  type  of  weapon  by  whatever 
name  known  which  will,  or  which  may  be 
readily  converted  to,  expel  a  projectile  by  the 
action  of  an  explosive  or  other  propellent,  the 
barrel  or  barrels  of  which  have  a  bore  of  more 
than  one-half  inch  in  diameter,  except  a 
shotgun  or  shotgun  shell  which  the  Secretary 
hnds  is  generally  recognized  as  particularly 
suitable  for  sporting  purposes;  *  *   *. 

The  USAS-12,  Stiiker  12.  and 
Streetsweeper  shotgims  were  classified 
as  destructive  devices  pursuant  to 
section  5845(f)  because  they  are 
shotguns  with  a  bore  of  more  than  one- 
half  inch  in  diameter  which  are  not 
generally  recognized  as  particularly 
suitable  for  sporting  purposes. 

Pursuant  to  26  U.S.C.  7805(b),  ATF. 
Ruls.  94-1  and  94-2  were  issued 
prospectively  with  respect  to  the 
making,  transfer,  and  special 
(occupational)  taxes  imposed  by  the 
NFA.  Thus,  although  the  classification 


of  the  three  shotgims  as  NFA  weapons 
was  retroactive,  the  prospective 
application  of  the  tax  provisions 
allowed  registration  without  payment  of 
tax.  ATF  has  contacted  all  purchasers  of 
record  of  the  shotguns  to  advise  them  of 
the  classification  of  the  weapons  as 
destructive  devices  and  that  the 
weapons  must  be  registered.  ATF  has 
registered  approximately  8,200  of  these 
weapons  to  date. 

Held,  the  registration  period  for  the 
USAS-12.  Stiiker-12.  and 
Streetsweeper  shotguns  will  close  on 
May  1,  2001.  No  further  registrations 
will  be  accepted  after  that  date.  Persons 
in  possession  of  unregistered  NFA 
firearms  are  subject  to  all  applicable 
penalties  imder  26  U.S.C.  Chapter  53. 

Approved:  February  2,  2001. 
Bradley  A.  Buckles, 
Director. 
[FR  Doc.  01-3391  Filed  2-8-01;  8:45  am] 
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issued  as  signed  documents  and  appear  in 
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etsewtiere  in  the  issue. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Proposed  Collection;  Comment 
Request  for  Revision  of  an  Information 
Collection:  Rl  38-115 

Correction 

In  notice  document  01-1963 
appealing  on  page  7520  in  the  issue  of 
Tuesday,  January  23,  2001.  make  the 
following  correction: 

On  page  7520,  in  the  second  column, 
under  the  heading  DATES,  the  third  line 


"February  22.  2001"  should  read 
"March  26,  2001". 

(FR  Doc.  Cl-1963  Filed  2-8-01;  8:45  am] 

BILLING  COOe  1S06-01-0 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Proposed  Collection;  Comment 
Request  for  Review  of  a  Revised 
Information  Collection:  Form  Rl  95-4 

Correction 

In  notice  document  01-1964 
appearing  on  page  7519  in  the  issue  of 
Tuesday,  January  23.  2001,  make  the 
following  correction: 

On  page  7519,  in  the  first  column, 
under  the  heading  DATES,  in  the  second 
line  "February  22,  2001"  should  read 
"March  26,  2001". 

[FR  Doc.  Cl-1964  Filed  2-8-01;  8:45  am) 

MLUNaCOOC  1SOB-01-0 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43831;  RIe  No.  SR-NASD- 
00-72] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Nasdaq's 
Transaction  Credit  Pilot  Program 

January  10,  2001. 
Correction 

In  notice  document  01-1410, 
beginning  on  page  4882,  in  the  issue  of 
Thursday,  January  18,  2001,  make  the 
following  correction: 

On  page  4882,  in  the  third  column, 
the  docket  number  is  corrected  to  read 
as  set  forth  above. 

[FR  Doc.  Cl-1410  Filed  2-8-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Saint  Lawrence  Seaway  Development 
Corporation 

33  CFR  Parts  401  and  402 

[Docket  No.  SLSDC  2001-8785] 
RIN  2135-AA12 

Seaway  Regulations  and  Rules;  Tariff 
of  Tolls 

agency:  Saint  Lawrence  Seaway 
Development  Corporation,  DOT. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Saint  Lawrence  Seaway 
Development  Corporation  (SLSDC)  and 
the  St.  Lawrence  Seaway  Management 
Corporation  (SLSMC)  of  Canada,  under 
international  agreement,  jointly  publish 
and  presently  administer  the  St. 
Lawrence  Seaway  Tariff  of  Tolls  in  their 
respective  jurisdictions.  The  Tariff  sets 
forth  the  level  of  tcAls  assessed  on  all 
commodities  and  vessels  transiting  the 
facilities  operated  by  the  SLSDC  and  the 
SLSMC.  The  SLSDC  will  be  revising  its 
regulations  to  reflect  the  fees  and 
charges  that  will  be  charged  by  the 
SLSMC  in  Canada  starting  in  die  2001 
navigation  season  and  related  editorial, 
format,  and  substantive  changes,  the 
latter  of  which  will  be  effective  only  in 
Canada.  The  SLSDC  also  proposes  an 
amendment  to  increase  the  toll  for 
pleasure  vessels  to  be  charged  by  the 
SLSDC  for  transit  through  the  U.S. 
locks,  which  the  SLSMC  is  also  doing 
for  Canadian  locks.  Through  agreement 
with  the  SLSMC,  the  SLSDC  also 
proposes  an  amendment  to  its 
"Preclearance  of  vessels",  regulation 
clarifying  that  certain  non-commercial 
vessels  would  be  considered  pleasure 
vessels  for  the  purposes  of  tolls  and  a 
conforming  amendment  its  "Payment  of 
tolls"  provision  of  the  joint  Seaway 
Regulations  and  Rules  requiring  that 
pleasiue  vessel  tolls  be  paid  "in  U.S. 
funds  or  the  equivalent  in  Canadian 
funds"  at  each  lock,  instead  of  at  par. 
Also  through  agreement  with  the 
SLSMC,  the  SLSDC  proposes  an 
amendment  to  clarify  the  definition  for 
"flashpoint".  Since  only  these  four 
proposed  amendments  concerning  the 
SLSDC  toll  for  pleasure  vessels  and  the 
definition  of  "flashpoint"  would  be  of 
appUcability  in  the  United  States, 
conunents  are  invited  on  only  these. 
(See  SUPPLEMENTARY  INFORMATION.] 
DATES:  Any  party  wishing  to  present 
views  on  the  proposed  amendments 
may  file  comments  with  the  Corporation 
on  or  before  March  12,  2001. 
ADDRESSES:  Signed,  written  comments 
should  refer  to  the  docket  number 


appearing  at  the  top  of  this  document 
and  must  be  submitted  to  the  Docket 
Clerk,  U.S.  DOT  Dockets,  Room  PL-401, 
400  Seventh  Street,  S.W.,  Washington, 
D.C.  20590-0001.  Written  comments 
may  also  be  submitted  electronically  by 
using  the  submission  form  at  http:// 
dmses.dot.gov/submit/BlankDSS.asp. 
All  comments  received  will  be  available 
for  examination  between  9  a.m.  and  5 
p.m.,  E.T.,  Monday  through  Friday, 
except  federal  holidays.  Those  desiring 
notification  of  receipt  of  comments  must 
include  a  self-addressed,  stamped 
envelope  or  postcard. 
R3R  FURTHER  INFORMATION  CONTACT: 
Marc  C.  Owen,  Chief  Coimsel,  Saint 
Lawrence  Seaway  Development 
Corporation,  400  Seventh  Street,  S.W., 
Washington,  D.C.  20590,  (202)  366- 
6823. 

SUPPt-EMENTARY  INFORMATION:  The  Saint 
Lawrence  Seaway  Development 
Corporation  (SLSDC)  and  the  St. 
Lawrence  Seaway  Management 
Corporation  (SLSMC)  of  Canada,  under 
international  agreement,  jointly  publish 
and  presently  administer  the  St. 
Lawrence  Seaway  Tariff  of  Tolls  in  their 
respective  jiirisdictions.  (The  Tariff  is 
called  the  Schedule  of  Fees  and  Charges 
in  Canada.)  The  Tariff  sets  forth  the 
level  of  tolls  assessed  on  all 
commodities  and  vessels  transiting  the 
facilities  operated  by  the  SLSDC  and  the 
SLSMC.  The  SLSDC  will  be  amending 
part  402  to  reflect  the  fees  and  charges 
that  will  be  charged  by  the  SLSMC  in 
Canada  starting  in  the  2001  navigation 
season  and  related  editorial,  format,  and 
substantive  changes.  (Because  of  the 
number  of  edits  and  format  changes,  the 
entire  text  of  part  402  is  set  out  as  an 
amendment  below.)  With  the  exception 
of  the  proposed  change  for  pleasure 
vessel  tolls,  the  substantive  changes 
affect  the  tolls  for  commercial  vessels 
and  will  be  applicable  only  in  Canada 
as  the  collection  of  the  U.S.  portion  of 
tolls  for  commercial  vessels  is  waived 
by  law  (33  U.S.C.  988a(a)).  The  SLSDC 
also  proposes  an  amendment  to  increase 
the  toll  for  pleasure  vessels  to  be 
charged  by  the  SLSDC  for  transit 
through  the  U.S.  locks,  which  the 
SLSMC  is  also  doing  for  Canadian  locks. 
Through  agreement  with  the  SLSMC, 
the  SLSDC  also  proposes  an  amendment 
to  §401.22,  "Preclearance  of  vessels", 
clarifying  that  certain  non-commercial 
vessels  would  be  considered  pleasure 
vessels  for  the  purposes  of  toUs  and  a 
conforming  amendment  to  §401.75, 
"Payment  of  tolls",  of  the  joint  Seaway 
Regulations  and  Rules  requiring  that 
pleasiu^  vessel  tolls  be  paid  "in  U.S. 
funds  or  the  equivalent  in  Canadian 
funds"  at  each  lock,  instead  of  at  par. 


Also  through  agreement  with  the 
SLSMC,  the  SLSDC  proposes  an 
amendment  to  §  401.2  to  clarify  the 
definition  for  "flashpoint".  Since  only 
these  four  proposed  amendments 
concerning  the  SLSDC  toll  for  pleasure 
vessels  woidd  be  of  applicability  in  the 
United  States,  comments  are  invited  on 
only  these.  The  specific  change 
proposed  is  to  amend  §402.8, 
"Schedule  of  Tolls",  to  increase  the  toll 
for  pleasure  vessels  for  transit  through 
a  U.S.  lock  fi-om  $10  to  $20  in  U.S. 
funds  or  $30  in  Canadian  funds,  the 
current  equivalent,  instead  of  at  par. 
Since  approximately  97%  of  pleasure 
craft  tolls  are  collected  in  Canadian 
funds,  the  SLSEKH  has  been  losing  a 
substantial  amount  of  revenue  due  to 
the  high  exchange  rate.  The  SLSDC 
believes  that  discounting  the  Canadian 
funds  at  the  locks  on  an  ad  hoc  basis 
would  not  be  practicable.  Increasing  the 
tolls  as  proposed  at  the  SLSDC's  two 
locks  would  offset  the  loss  of  revenue 
due  to  the  exchange  and  be  beneficial  to 
SLSDC  future  funding  requirements. 
Moreover,  lock  operations  costs  for 
pleasure  vessel  transits  for  1999  has 
been  estimated  as  $160,000,  resulting  in 
an  approximate  subsidy  of  $127,000  for 
these  transits.  The  last  toll  increase  for 
these  vessels  was  in  1991  when  the  rate 
was  raised  from  $5  to  $10.  The  proposed 
increase  for  an  estimated  2,500  pleasure 
vessel  transits  would  result  in  a  toll 
revenue  increase  of  approximately 
$97,000  in  U.S.  funds,  lowering  the 
effective  subsidy  of  these  transits  to 
approximately  $63,000.  The  SLSDC  also 
proposes  an  amendment  to  §  401.22. 
"Preclearance  of  vessels",  by  adding  a 
new  paragraph  (c)  clarifying  that  non- 
conunercial  vessels  with  a  toimage 
displacement  of  less  than  317.5  tons 
would  not  be  eligible  to  apply  for 
preclearance  status,  but  would  be 
considered  pleasure  craft.  The  reason 
for  this  amendment  is  that  associated 
costs  for  these  vessels  incurred  by  the 
SLSMC  under  their  preclearance 
process  is  disproportionately  larger  than 
the  amount  of  toUs  these  vessels  would 
pay  if  precleared.  Finally,  the  SLSDC 
proposes  a  conforming  amendment  to 
paragraph  (b)  of  §  401.75,  "Payment  of 
tolls",  of  the  joint  Seaway  Regulations 
and  Rules,  which  concerns  payment  of 
pleasure  vessel  tolls.  The  provision  that 
tolls  for  pleasure  craft  are  payable  "in 
Canadian  or  American  funds"  would  be 
changed  to  say  that  these  tolls  would  be 
payable  at  each  lock  "in  U.S.  funds  or 
the  equivalent  in  Canadian  funds".  Also 
through  agreement  with  the  SLSMC,  the 
SLSDC  proposes  an  amendment  to 
§  401.2  to  clarify  the  definition  for 
"flashpoint",  stating  that  it  means  the 
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"lowest  temperature  of  a  flammable 
liquid  at  which  its  vapor  forms  an 
ignitable  mixtm«  with  air"  as 
I  determined  by  the  closed-cup  method. 

Regulatory  Evaluation 

\     This  proposed  regulation  involves  a 
foreign  affairs  function  of  the  United 
States,  and  therefore.  Executive  Order 
12866  does  not  apply.  This  proposed 
regulation  has  also  been  evaluated 
imder  the  Department  of 
Transportation's  Regulatory  Policies  and 
Procedures  and  the  proposed  regulation 
is  not  considered  significant  under 
those  procedures  and  its  economic 
impact  is  expected  to  be  so  minimal  that 
a  full  economic  evaluation  is  not 
warranted. 

Regulatory  Flexibility  Act 
Determination 

The  Saint  Lawrence  Seaway 
Development  Corporation  certifies  that 
this  proposed  regulation,  if  adopted, 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  St.  Lawrence  Seaway  Tariff 
of  Tolls  primarily  relates  to  commercial 
users  of  the  Seaway,  the  vast  majority  of 
whom  are  foreign  vessel  operators. 
Therefore,  any  resulting  costs  will  be 
borne  mosUy  by  foreign  vessels. 

Environmental  Impact 

This  proposed  regulation  does  not 
require  an  enviroimiental  impact 
statement  imder  the  National 
Environmental  Policy  Act  (49  U.S.C. 
4321,  et  seq.)  because  it  is  not  a  major 
federal  action  significantly  affecting  the 
quality  of  human  enviroiunent. 

Federalism 

The  Corporation  has  analyzed  this 
rule  under  the  principles  and  criteria  in 
Executive  Order  13132,  Dated  August  4, 
1999,  and  has  determined  that  it  will 
not  have  a  substantial,  direct  effect  on 
the  States  or  on  the  distribution  of 
power  and  responsibilities  among 
various  levels  of  government.  The  rule 
will  not  limit  the  policymaking 
discretion  of  the  States.  Nothing  in  it 
would  directly  preempt  any  State  law  or 
regulation.  Because  the  rule  will  have 
no  significant  effect  on  State  or  local 

I  governments,  no  consultations  with 
those  govenunents  on  this  rule  were 

I  necessary. 

I  Paperwork  Reduction  Act 

'     This  proposal  has  been  analyzed 
'  under  the  Paperwork  Reduction  Act  of 
1995  and  does  not  contain  new  or 
modified  information  collection 
requirements  subject  to  the  Office  of 
Management  and  Budget  review. 


List  of  Subjects 

33  CFR  Part  401 

Hazardous  materials  transportation. 
Navigation  (water).  Radio  reporting  and 
record  keeping  requirements.  Vessels, 
Waterways. 

33  CFR  Part  402 

Vessels,  Waterways. 

Accordingly,  the  Saint  Lawrenoe 
Seaway  Development  Corporation 
proposes  to  amend  part  401 — Seaway 
Regulations  and  Rules  and  part  402 — 
Tariff  of  Tolls  (33  CFR  part  402)  as 
follows: 

PART  401— {AMENDED] 

1.  The  authority  citation  for  part  401 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  983(a)  and  984(a)(4), 
as  amended;  49  CFR  1.52,  imless  otherwise 
noted. 

2.  Section  401.2  would  be  amended 
by  revising  paragraph  (b)  to  read  as 
follows: 

§401.2    Interpretation. 

***** 

(b)  Flashpoint  means  the  lowest 
temperature  of  a  flammable  liquid  at 
which  its  vapor  forms  an  ignitable 
mixture  with  air  as  determined  by  the 
closed-cup  method. 
***** 

3.  Section  401.22  would  be  amended 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 

S  401 .22    Preclearance  of  vessels. 

***** 

(c)  A  non-conmxercial  vessel  with  a 
tonnage  displacement  of  less  than  317.5 
tons  cannot  apply  for  preclearance 
status  and  must  transit  as  a  pleasure 
craft. 


§401.75    [Amended] 

4.  Section  401.75  would  be  amended 
by  removing  the  words  "Canadian  or 
American  funds"  in  paragraph  (b)  and 
adding  in  their  place  the  words  "U.S. 
funds  or  the  equivalent  in  Canadian 
funds". 

5.  Part  402— Tariff  of  Tolls  would  be 
revised  to  read  as  follows: 

PART  402— TARIFF  OF  TOLLS 

Sec. 

402.1  Purpose. 

402.2  Title. 

402.3  Interpretation. 

402.4  Tolls. 

402.5  Description  and  weight  of  cargo. 

402.6  Post-clearance  date  operational 
surcharges. 

402.7  Coming  into  force. 

402.8  Schedule  of  tolls. 


402.9  Operational  surcharges — no 
postponements. 

402.10  Operational  surcharges  after 
postponements. 

Authority:  33  U.S.C.  983(a).  984(a)(4).  and 
988,  as  amended;  49  CFR  1.52. 

§402.1     Purpose. 

This  regulation  prescribes  the  charges 
to  be  assessed  for  the  full  or  partial 
transit  of  the  St.  Lawrence  Sea%vay 
between  Montreal,  Quebec,  and  Lake 
Erie. 

§402.2    Title. 

This  tariff  may  be  cited  as  the  St 
Lawrence  Seaway  Tariff  of  Tolls 
(Schedule  of  Tolls  in  Canada). 

§402.3    Interpretation. 
In  this  tariff, 

(a)  Bulk  cargo  means  cargo  consisting 
of  goods,  loose  or  in  mass,  that  generally 
must  be  shoveled,  pimiped,  blown, 
scooped  or  forked  in  the  handling  and 
includes: 

(1)  Cement,  loose  or  in  sacks; 

(2)  Coke  and  petroleum  coke,  loose  or 
in  sacks; 

(3)  Domestic  cargo; 

(4)  Liquids  carried  in  vessels'  tanks; 

(5)  Ores  and  minerals  (crude, 
screened,  sized  or  concentrated,  but  not 
otherwise  processed)  loose  or  in  sacks, 
including  alumina,  bauxite,  coal,  gravel, 
phosphate  rock,  sand,  stone  and 
sulphur; 

(6)  Pig  iron  and  scrap  metals; 

(7)  Liunber,  pulpwood,  poles  and 
logs,  loose  or  bundled; 

(8)  Raw  sugar,  flour,  loose  or  in  sacks; 

(9)  Wood  puip,  loose  or  in  bales;  and 

(10)  Material  for  recycling,  scrap 
material,  refuse  and  waste. 

(b)  Cargo  means  all  goods  aboard  a 
vessel  whether  carried  as  revenue  or 
non-revenue  freight  or  carried  for  the 
vessel  owner,  but  does  not  include: 

(1)  empty  containers  and  the  tare 
weight  of  loaded  containers; 

(2)  ships'  fuel,  ballast  or  stores; 

(3)  the  personal  effects  of  crew  or 
passengers;  or 

(4)  in  transit  cargo  that  is  carried  both 
upbound  and  downbound  in  the  course 
of  the  same  voyage. 

(c)  Containerized  cargo  means  cargo 
shipped  in  a  container  that  is  enclosed, 
permanent,  reusable,  nondisposable, 
weather  tight. 

(d)  Corporation  means  the  Saint 
Lawrence  Seaway  Development 
Corporation; 

(e)  Domestic  cargo  means  cargo  the 
shipment  of  which  originates  at  one 
Canadian  point  and  terminates  at 
another  Canadian  point,  or  originates  at 
one  United  States  point  and  terminates 
at  another  United  States  point,  but  does 
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not  include  import  or  export  cargo 
designated  at  the  point  of  origin  for 
transshipment  by  water  at  a  point  in 
Canada  or  in  the  United  States; 

(f)  General  cargo  means  other  than 
bulk  cargo,  grain,  government  aid  cargo, 
steel  slabs  and  coal; 

(g)  Government  aid  cargo  means: 
(1)  Processed  food  products  that  are 

donated  by,  or  the  purchase  of  which 
has  been  financed  on  concessional 
terms  by,  the  federal  government  of  the 
United  States  or  Canada  for  the 
purposes  of  nutrition,  economic 
development,  emergency,  or  disaster 
relief  programs;  and 

(2}  Food  cargo  that  is: 

(i)  Owned  or  financed  by  a  non-profit 
organization  or  coop^ative; 

(ii)  Intended  for  use  in  humanitarian 
or  development  assistance  overseas;  and 

(ill)  Stamped  or  otherwise  shown  to 
have  been  declared  as  such  to  that  is 
certified  by  the  customs  service  of  the 
United  States  or  Canada. 

(h)  Grain  means  barley,  com,  oats, 
flaxseed,  rapeseed,  soybeans,  field  crop 
seeds,  buckwheat,  dried  beans,  dried 
peas,  rye,  wheat,  grain  screenings  or 
meal  £rom  those  grains; 

(i)  Manager  means  the  St.Lawrence 
Seaway  Management  Corporation; 

())  Metric  ton  means  1,000  kilograms 
(2204.62  poimds); 

(k)  Passenger  means  any  prason  being 
transported  through  the  Seaway  who 
has  paid  a  fare  for  passage; 

(1)  Pleasure  craft  means  a  vessel, 
however  propelled,  that  is  used 
excliisively  for  pleasure  and  does  not 
carry  passengers; 


(m)  Seaway  includes  all  facilities  and 
services  authorized  imder  Public  Law 
358,  83rd  Congress,  May  13, 1954, 
enacted  by  the  Congress  of  the  United 
States,  as  amended,  (33  U.S.C.  981,  et 
seq.)  and  the  meaning  ascribed  to  it 
imder  the  Canada  Marine  Act; 

(n)  Vessel  (ship  in  Canada)  means 
every  type  of  cr^  used  as  a  means  of 
transportation  on  water,  except  a  vessel 
owned  or  employed  by  the  or  the 
Corporation. 

§402.4    Tons. 

(a)  Every  vessel  entering,  passing 
through  or  leaving  the  Seaway  shall  pay 
a  toll  that  is  the  sum  of  each  applicable 
charge  in  §  402.8.  Each  charge  is 
calculated  based  upon  the  description 
set  out  in  column  1  of  §  402.8  and  the 
rate  set  out  in  column  2  or  3. 

(b)  The  toll  is  assessed  against  the 
vessel,  its  cargo  and  its  passengers  for  a 
complete  or  partial  transit  of  the  Seaway 
and  covers  a  single  trip  in  one  direction. 

(c)  The  toll  is  due  firom  the 
representative  of  the  vessel  within  45 
days  after  the  day  on  which  the  vessel 
enters  the  first  lock  of  a  transit  of  the 
Seaway. 

1402.5    P— ciiptlon  and  wight  of  cargo. 

For  the  purposes  of  calculating 
applicable  tolls: 

(a)  A  cord  of  pulpwood  is  taken  to 
weigh  1,450  kilograms  (3,196.70 
pounds);  and 

(b)  The  cargo  tonnage  used  roimded  to 
the  nearest  1,000  kilograms  (2,204.62 
poimds). 


§  402.6    Post-clearance  date  operational 
surcharges. 

(a)  Subject  to  paragraph  (b)  of  this 
section,  a  vessel  that  reports  for  its  final 
transit  of  the  Seaway  from  a  place  set 
out  in  column  1  of  §  402.9  within  a 
period  after  the  clearance  date 
established  by  the  Manager  and  the 
Corporation  set  out  in  column  2  of 

§  402.9  shall  pay  operational  surcharges 
in  the  amoimt  set  out  in  column  3  of 
§402.9,  prorated  on  a  per-lock  basis. 

(b)  If  surcharges  are  postponed  for 
operational  or  climatic  reasons,  a  vessel 
that  reports  for  its  final  transit  of  the 
Seaway  from  a  place  set  out  in  column 
1  of  §  402.10  within  a  period  after  the 
clearance  date  established  by  the 
Manager  and  the  Corporation  set  out  in 
column  2  of  §  402.10  shall  pay 
operational  surcharges  in  the  amount  set 
out  in  coliunn  3  of  §  402.10,  prorated  on 
a  per-lock  basis. 

(c)  A  vessel  that  is  authorized  to 
transit  the  Seaway  after  the  period  of  96 
hours  after  the  clearance  date 
estabUshed  by  the  Manager  and  the 
Corporation  shall  pay,  in  addition  to  the 
operational  surcharge,  an  amount  equal 
to  the  incremental  expenses  incurred  by 
the  Manager  to  keep  the  Seaway  open 
for  the  transit  of  the  vessel. 

S  402.7    Coming  into  force. 

In  Canada,  this  Tariff  and  the  tolls  set 
forth  herein  come  into  force  from  the 
date  on  which  this  Tariff  is  filed  with 
the  Canadian  Transportation  Agency. 

S402.8    Schedule  of  ToNs. 


item 


Column  1. 
Oescription  of  charges 


Subject  to  Hem  3.  for  complete  transit  of  the  Sea- 
way, a  composite  toH,  comprising: 

(1)  A  charge  per  gross  registered  ton  of  the  ship, 
applicable  whether  the  ship  is  wtioHy  or  partially 
laden,  or  Is  in  t>aliast,  and  the  gross  registered 
tormage  being  calculated  according  to  prescrit)ed 
oiles  for  measurenf)ent  in  the  United  States  or 
under  the  Intemational  Convention  on  Tonnage 
Measurement  of  Ships.  1969,  as  amended  from 
time  to  time. 

(2)  A  charge  per  metric  ton  of  cargo  as  certified  on 
the  ship's  manifest  or  ottier  document,  as  fol- 
lows: 

(a)  Bulk  cargo  

(b)  General  cargo 

(c)  Steel  slab 

((^  Containerized  cargo  

(e)  Government  akj  cargo 

(0  Grain  

(g)Coal  

(3)  A  charge  per  passenger  per  kx* 

(4)  A  charge  per  kx;k  for  transit  of  the  Welland 
Canal  In  eittier  directk>n  by  cargo  ships: 

(a)  Loaded 

it))  In  ballast 


Column  2. 
($)  Montreal  to  or  from  Lake  Ontario  (5  kxks) 


0.0866 


0. 
2.1648 
1.9592 
0.8984 

n/a 

0.5520 
0.5304 
12773. 

n/a  

n/a 


Column  3. 
Rate  ($)  Welland  Canal- 
Lake  Ontario  to  or  from 
Lake  Erie  (8  k>cks) 


0.1408. 


0.5953. 

0.9526. 

0.6820. 

0.5953. 

n/a. 

0.5953. 

0.5953. 

1.2773 


475.42. 
351.26. 
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Item 

Column  1. 
Description  of  charges 

Column  2. 
Rate  ($)  Montreal  to  or  from  Lake  Ontario  (5  kx:ks) 

Column  3. 

Rate  ($)  Welland  Cana^- 

Lake  Ontario  to  or  from 

Lake  Erie  (8  kx:ks) 

2 

3 

Subject  to  item  3,  for  partial  transit  of  the  Seaway 

Minimum  charge  per  ship  per  lock  transited  for  full 
or  partial  transit  of  the  Seaway. 

A  rebate  applicable  for  the  2001  navigation  season 
to  the  rates  of  Item  1  to  3. 

A  charge  per  pleasure  craft  per  lock  transited  for 
full  or  partial  transit  of  the  Seaway,  including  ap- 
plicable federal  taxes  ^ . 

20  per  cent  per  lock  of  the  applicable  charge  under 
items  1(1)  and  (2)  plus  the  applicat>te  charge 
under  items  1(3)  and  (4). 

15.92  

1 3  percent  per  kx*  of  the 
applicable  charge 
under  items  1(1)  and 
(2)  plus  the  applicable 
charge  under  items 
1(3)  and  (4). 

15.92. 

4 

Rebate  of  1.5% 

Rebate  of  1.5%. 

5 

20.00  

20.00. 

1  The  applk^able  charge  at  tt)e  Saint  Lawrence  Seaway  Development  Corporation's  locks  (Eisenhower,  Snell)  is  $20  U.S.  or  $30  Canadian  per 
lock.  The  other  amounts  shown  are  in  Canadian  dollars  and  are  for  the  Canadian  share  of  tolls.  The  collectkxi  of  the  U.S.  portkxi  of  tolls  for 
commercial  vessels  is  waived  by  law  (33  USC.  988a(a)). 

f  402.9    Operational  surcharges — no  postponements. 


Item 

Column  1. 
Place  in  Montreal-Lake  Ontario  sectx>n 

Column  2. 
Period  after  clearance  date 

Columns. 
Amount  ($) 
(5kx;ks)' 

(a) 

Cape     Vincent     (downbound)     or     Cap     Saint-Mk:hel 
(upbound). 

Port,  dock  or  wh«u1  within  St.  Lambert-lroquois  lock  seg- 
ment. 

la)  24  hours  

20.000 

(b)  24  hours  or  more  but  less  than  48  hours 

40.000 

(c)  48  hours  or  more  t>ut  less  than  72  hours  

60.000 

(c^  72  hours  or  more  txjt  less  than  96  hours 

80.000 

(b) 

(a)  24  hours 

lb)  24  hours  or  more  but  less  than  48  hours 

20,000 

(d  48  hours  or  more  but  less  than  72  hours  

40,000 

Idt  72  tiours  or  more  txjt  less  than  96  hours 

60.000 

'  Prorated  on  a  per-lock  basis. 
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S  402.10    Operational  Surcharges  after  postponemerrts. 


(a) 


(b) 


Ck)(umn  1. 
Place  In  Montreal-Lake  Ontario  section 


Cape     Vincent     (downbound)     or     Cap     Saint-Michel 
(upbound):. 

(1)  If  the  postponement  is  for  24  hours 

(2)  If  ttie  postponement  is  for  48  hours 

(3)  If  the  postponement  is  for  72  hours 


Port,  dock  or  wharf  within  St.  Lambert — Iroquois  kx:k  seg- 
ment: 
(1)  If  the  postponement  is  for  24  hours 


(2)  If  tfie  postponement  is  for  48  hours 


(3)  if  tfie  postponement  is  for  72  hours  or  more 


Column  2. 
Period  after  clearance  date 


a)  24 
b)X 
<^48 
d)72 
a)  48 
b)56 
c)64 
d)72 
a)  72 
b)7Q 
c^84 
d>90 


a)  24 
&)48 
c)60 
d)72 
a)  48 
ft)  72 

c)ao 

a)  72 


hours  or 
hours  or 
hours  or 
hours  or 
hours  or 
hours  or 
hours  or 
hours  or 
hours  or 
hours  or 
hours  or 
hours  or 


more  but 
more  but 
more  but 
more  but 
more  but 
more  but 
more  but 
more  but 
more  but 
more  but 
more  but 
more  but 


less  tfian 
less  than 
less  than 
less  than 
less  than 
less  than 
less  than 
less  than 
lessttian 
lessttian 
less  than 
less  than 


hours 
hours 
hours 
hours 
hours 
hours 
hours 
hours 
hours 


or  more 
or  more 
or  more 
or  more 
or  more 
or  more 
or  more 
or  more 
or  more 


but  less  than 
but  less  than 
but  less  than 
but  less  ttian 
but  less  ttian 
but  less  ttian 
but  less  than 
but  less  than 
but  less  tt)an 


36  hours 
48  hours 
72  hours 
96  hours 
56  hours 
64  hours 
72  hours 
96  hours 
78  hours 
84  hours 
90  hours 
96  hours 

48  hours 
60  hours 
72  hours 
96  hours 
72  hours 
80  hours 
88  hours 
96  hours 
96  hours 


1  Prorated  on  a  pei-tock  basis. 


Issued  at  Washington,  DC,  on  February  5, 
2001. 


Saint  Lawrence  Seaway  Development 
Corporation. 
MarcCOwen, 
ChiefCounsel. 
(FR  Doc.  01-3490  Filed  2-S-Ol;  8:45  am] 

BNJJNQ  CODE  4910-61-P 


Column  3. 
Amount  ($) 
(5k>cks)i 


20,000 
40,000 
60,000 
80,000 
20,000 
40,000 
60,000 
80,000 
20,000 
40,000 
60,000 
80,000 


n/a 
20,000 
40,000 
60,000 

n/a 
20,000 
40,000 
60,000 

n/a 


Friday, 
February  9*  2001 
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The  President 


Proclamation  7406 — American  Heart 
Month,  2001 

Proclamation  7407 — National  Bum 
Awareness  Week,  2001 
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Presidential  Documents 


Title  3— 

The  President 


Proclamation  7406  of  February  7,  2001 
American  Heart  Month,  2001 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

The  year  2001  once  seemed  so  distant  that  it  became  a  symbol  of  science 
fiction.  But  today,  researchers  studying  heart  and  other  cardiovascular  dis- 
eases have  made  2001  a  year  when  science  rivals  fiction. 

Only  50  years  ago,  Americans  were  acknowledged  to  be  suffering  from 
an  epidemic  of  heart  disease.  So  little  was  known  about  the  disease  that 
it  was  thought  part  of  the  normal  process  of  aging.  Luck  played  a  larger 
role  in  surviving  a  heart  attack  or  hypertension  than  did  medicine — and 
those  who  survived  were  forced  to  lead  restricted  lives. 

But  thanks  to  scientific  advances  and  education,  the  death  rate  from  coronary 
heart  disease  has  fallen  by  nearly  60  percent  since  its  peak  in  the  mid- 
1960s.  This  startling  improvement  resulted  not  only  from  advances  in  the 
treatment  of  heart  disease  but  also  from  gains  in  knowledge  about  its  preven- 
tion. Scientists  also  have  opened  up  new  fields,  including  that  of  gene 
research.  Thefr  work  promises  to  bring  great  improvements  in  the  prevention 
and  treatment  of  heart  disease. 

But  problems  remain.  In  particular,  how  can  the  rewards  of  scientific  ad- 
vances be  brought  to  all  Americans?  Racied,  ethnic,  and  geographic  gaps 
iStill  exist  in  the  burden  of  disease.  The  nimiber  one  killer  of  women  is 
cardiovascular  disease. 

Another  challenge  is  the  increase  in  certain  conditions  and  heart  disease 
risk  factors.  Obesity  and  physical  inactivity  pose  still  other  problems.  More 
than  half  of  American  adults  are  overweight  and  obese,  about  one  in  four 
are  sedentary,  and  another  third  are  not  active  enough  to  reach  a  healthy 
level  of  fitness. 

Meeting  such  challenges  takes  both  will  and  technology.  For  example,  re- 
searchers recently  found  that  small  changes  in  lifestyle  that  boost  moderate- 
level  physical  activity  can  protect  cardiorespiratory  fitness  and  blood  pressure 
as  much  as  a  structured  exercise  program.  These  are  changes  that  all  Ameri- 
cans can  adopt. 

Sudden  death  from  cardiac  arrest  has  also  been  a  major  health  threat.  Yet 
fortunately,  more  Americans  are  .learning  the  warning  signs  of  cardiac  arrest. 
Calling  9-1-1  immediately  and  administering  cardiopulmonary  resuscitation 
(CPR)  until  an  electric  shock  to  the  heart  can  be  given  to  restore  a  normal 
heartbeat — a  practice  known  as  defibrillation — combined  with  early  advanced 
care  can  result  in  long-term  survival  rates  as  high  as  40  percent'  for  certain 
types  of  cardiac  arrest. 

The  Federal  Government  seeks  te  improve  Americans'  heart  health  by  sup- 
porting research  and  public  education  through  its  National  Heart,  Lung, 
and  Blood  Institute,  part  of  the  National  Institutes  of  Health.  The  American 
Heart  Association,  through  its  research  and  education  programs  and  its 
vital  network  of  dedicated  volunteers,  also  plays  a  crucial  role  in  bringing 
about  much-needed  advances. 
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Americans  have  always  believed  in  the  power  of  science  to  improve  lives, 
and  it  is  their  support  and  the  use  of  scientific  advances  that  has  reduced 
the  epidemic  of  heart  disease.  It  will  be  through  continued  scientific  efforts 
that  we  find  even  more  answers  and  reduce  the  rate  of  heart  disease  even 
further. 

In  recognition  of  the  importance  of  the  ongoing  fight  against  cardiovascular 
disease,  the  Congress,  by  Joint  Resolution  approved  December  30,  1963 
[77  Stat.  843;  36  U.S.C  101)  has  requested  that  the  President  issue  an 
annual  proclamation  designating  February  as  "American  Heart  Month." 

NOW,  THEREFORE,  I.  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  do  hereby  proclaim  the  month  of  February  2001  as  American 
Heart  Month.  I  invite  the  Governors  of  the  States,  the  Commonwealth  of 
Puerto  Rico,  officials  of  other  areas  subject  to  the  jiuisdiction  of  the  United 
States,  and  the  American  people  to  join  me  in  reaffirming  our  commitment 
to  combating  cardiovascular  disease. 

IN  WITNESS  WHEREOF,  I  have  herevmto  set  my  hand  this  seventh  day 
of  February,  in  the  year  of  our  Lord  two  thousand  one,  and  of  the  Independ- 
ence of  the  United  States  of  America  the  two  himdred  and  twenty-fifth. 


If^ 


J 


|FR  Doc.  01-3588 
Filed  2-8-01;  11:50  am] 
Billing  code  3195-01-P 
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Proclamation  7407  of  February  7,  2001 
National  Bum  Awareness  Week,  2001 

By  the  President  of  the  United  States  of  America 
A  Proclamation 

Bum  injuries  are  a  serious  problem  in  the  United  States.  Each  year,  over 
3,000  people  die  and  16,000  are  injiu^d  by  fires  that  start  in  the  home. 
These  fires  cost  the  Nation  over  $18  billion.  Tragically,  children,  the  elderly, 
and  persons  with  disabilities  are  those  most  likely  to  become  victims  of 
serious  bums.  Children  are  particularly  vulnerable.  Each  year,  about  800 
children  imder  the  age  of  15  die  of  fire-related  causes  and  about  500  of 
these  deaths  are  to  children  under  the  age  of  5  years.  In  fact,  children 
under  age  5  have  a  death  rate  from  fire  more  than  twice  the  national 
average. 

All  Americans  can  make  their  homes  safer  by  making  sure  they  have  a 
working  smoke  adarm.  About  90  percent  of  U.S.  households  have  smoke 
alarms.  However,  a  recent  survey  found  that  smoke  alarms  in  20  percent 
of  those  households — about  16  million — were  not  working,  mostly  because 
the  battery  was  dead  or  missing.  Those  families  who  have  not  yet  done 
so  should  place  a  smoke  alarm  inside  each  sleeping  room  and  on  each 
level  of  a  multi-  story  home  and  make  siu-e  the  alarms  are  tested  monthly 
and  the  batteries  are  replaced  when  necessary. 

We  should  also  learn  what  to  do  in  the  event  of  fire,  including  the  "stop, 
drop,  and  roll"  maneuver  that  can  help  prevent  serious  bum  injuries.  Those 
families  that  have  not  yet  done  so  should  make  plans  for  escaping  a  house 
fire — and  every  American  family  should  review  and  practice  the  plan  regu- 
larly. 

The  U.S.  Consumer  Product  Safety  Commission  (CPSC)  helps  to  keep  children 
and  families  safe  from  products  that  pose  fire  dangers.  CPSC  activities  have 
contributed  to  a  decline  in  fires  and  fire  deaths  over  the  past  several  years. 
For  example,  CPSC's  standard  for  child-resistant  lighters  has  helped  reduce 
fire  deaths  from  children  playing  with  lighters  by  43  percent  since  1994. 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States  of  America,  do  hereby  proclaim  February 
4  through  February  10,  2001,  as  National  Bum  Awareness  Week.  I  call 
upon  all  Americans  to  observe  this  week  by  participating  in  appropriate 
ceremonies  and  activities  and  by  learning  how  to  prevent  bum  injuries, 
especially  to  children. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  seventh  day 
of  February,  in  the  year  of  our  Lord  two  thousand  one,  and  of  the  Independ- 
ence of  the  United  States  of  America  the  two  himdred  and  twenty-fifth. 
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SOCIAL  SECURITY  ADMINISTRATION 

20  CFR  Parts  401 ,  402  and  403 
RIN  0960-AE95 

Testimony  by  Employees  and  the 
Production  of  Records  and  Information 
in  Legal  Proceedings:  Delay  of 
Effective  Date 

AGENCY:  Social  Security  Administration, 

HHS. 

ACTION:  Final  rules;  delay  of  effective 

date. 


SUMMARY:  In  accordance  with  the 
memorandum  of  January  20,  2001,  from 
the  Assistant  to  the  President  and  Chief 
of  Staff,  entitled  "Regulatory  Review 
Plan,"  published  in  the  Federal  Register 
on  January  24,  2001,  this  action 
temporarily  delays  for  60  days  the 
effective  date  of  the  rule  entitled 
Testimony  by  Employees  and  the 
Production  of  Records  and  Information 
in  Legal  Proceedings,  published  in  the 
Federal  Register  on  January  12,  2001,  66 
FR  2805.  These  rules  concern,  among 
other  matters,  procedures  governing 
testimony  by  Social  Security 
Administration  (SSA)  employees  and 
the  production  of  official  records  and 
information  in  legal  proceedings  to 
which  SSA  is  not  a  party.  To  the  extent 
that  5  U.S.C.  section  553  applies  to  this 
action,  it  is  exempt  from  notice  and 
comment  because  it  constitutes  a  rule  of 
procediue  under  5  U.S.C.  section 
553(b)(A).  Alternatively,  the  agency's 
implementation  of  this  rule  without 
opportunity  for  public  comment, 
effective  immediately  upon  publication 
today  in  the  Federal  Register,  is  based 
on  the  good  cause  exceptions  in  5  U.S.C. 
section  553(b)(B)  and  553(d)(3),  in  that 
seeking  public  comment  is 
impracticable,  unnecessary  and  contrary 
to  the  public  interest.  The  temporary  60- 
day  delay  in  effective  date  is  necessary 
to  give  agency  officials  the  opportunity 
for  further  review  and  consideration  of 
new  regulations,  consistent  with  the 


Assistant  to  the  President's 
memorandiun  of  January  20,  2001. 
Given  the  imminence  of  the  effective 
date,  seeking  prior  public  comment  on 
this  temporary  delay  would  have  been 
impracticable,  as  well  as  contrary  to  the 
public  interest  in  the  orderly 
promulgation  and  implementation  of 
regulations. 

DATES:  The  effective  date  of  Testimony 
by  Employees  and  the  Production  of 
Records  and  Information  in  Legal 
Proceedings,  published  in  the  Federal 
Register  on  January  12,  2001  at  66  FR 
2805,  is  delayed  for  60  days,  from 
February  12,  2001  to  a  new  effective 
dateof  April  13,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  specificaUy  about 
this  final  rule,  contact  Brad  Howard, 
Attorney,  Office  of  General  Law,  Office 
of  the  General  Counsel,  Room  617 
Altmeyer  Building,  6401  Security 
Boulevard,  Baltimore,  MD  21235-6401, 
(410)  966-1817.  For  information  about 
eligibility  or  filing  for  benefits,  call  our 
national  toll-fi«e  number,  1-800-772- 
1213  or  TTY  1-800-325-0778.  or  visit 
our  Internet  web  site.  Social  Secvuity 
Online,  www.ssa.gov. 

Dated:  February  5,  2001. 
William  A.  Halter, 

Acting  Commissioner  of  Social  Security. 
[FR  Doc.  01-3573  Filed  2-9-01;  8:45  am] 
BILUNG  CODE  4191-02-U 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

20  CFR  Part  645 
RIN  1205-AB15 

Welfare-to-Wortc  (WtW)  Grants:  Delay 
of  Effective  Date  and  Comment  Date 

AGENCY:  Employment  and  Training 
Administration  (ETA),  DOL. 
ACTION:  Final  rule,  interim  final  rule; 
delay  of  effective  date  and  comment 
date.  • 

SUMMARY:  In  accordance  with  the 
memorandiun  of  January  20,  2001,  from 
the  Assistant  to  the  President  and  Chief 
of  Staff,  entitled  "Regulatory  Review 
Plan,"  published  in  the  Federal  Register 
on  January  24,  2001,  this  action 
temporarily  delays  for  60  days  the 
effective  date  of  the  rule  entitled 


"Welfare-to-Work  (WtW)  Grants," 
published  in  the  Federal  Register  on 
January  11,  2001  (66  FR  2690).  That  rule 
contains  a  Final  Rule  implementing  the 
Welfare-to-Work  (WtW)  grant  provisions 
of  Title  rv.  Part  A  of  the  Social  Security 
Act  initiated  by  the  publication  of  the 
Interim  Final  Rule  (IFRl)  on  November 
18, 1997.  It  also  contains  a  new  Interim 
Final  Rule  (IFR2)  implementing  the 
Welfare-to-Work  and  Child  Support 
Amendments  of  1999  (1999 
Amendments). 

DATES:  Effective  Date.  The  effective  date 
of  the  "Welfare-to-Work  (WtW)  Grants" 
amendments  (Final  Rule  and  1FR2), 
amending  20  CFR  part  645,  published  in 
the  Federal  Register  on  January  11, 
2001.  at  66  FR  2690,  is  delayed  for  60 
days,  from  February  12,  2001,  to  a  new 
effective  date  of  April  13,  2001. 

Comment  Date.  The  Department  is 
extending  the  date  for  receipt  of 
comments  on  the  IFR2,  implementing 
thel999  Amendments,  by  30  days  from 
March  12,  2001,  the  date  published  in 
the  Federal  Register  on  January  11, 
2001  at  66  FR  2690,  to  a  new  date  of 
April  11,  2001.  This  will  allow  the 
public  additional  time  to  submit 
comments  on  those  changes  that  are  the 
result  of  the  1999  Amendments. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Dennis  Lieberman,  Division  of  Welfare- 
to-Work,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Room  N- 
4671,  Washington,  DC  20210. 
Telephone:  (202)  693-3910  (voice)  (this 
is  not  a  toll-free  niunber)  or  1-800-326- 
2577  (TDD). 

SUPPLEMENTARY  INFORMATION:  To  the 
extent  that  5  U.S.C.  553  applies  to  this 
action,  it  is  exempt  from  notice  and 
comment  because  it  constitutes  a  rule  of 
procedure  under  5  U.S.C.  553(b)(A). 
Alternatively,  the  Department's 
implementation  of  this  rule  without 
opportimity  for  public  comment, 
effective  immediately  upon  publication 
today  in  the  Federal  Register,  is  based 
on  the  good  cause  exceptions  in  5  U.S.C. 
553(b)(B)  and  553(d)(3),  in  that  seeking 
public  comment  is  impracticable, 
unnecessary  and  contrary  to  the  public 
interest.  The  temporary  60-day  delay  in 
effective  date  is  necessary  to  give 
Department  officials  the  opportimity  for 
further  review  and  consideration  of  new 
regulations,  consistent  with  the 
Assistant  to  the  President's 
memorandum  of  January  20,  2001. 
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Given  the  imminence  of  the  effective 
date,  seeking  prior  public  comment  on 
this  temporary'  delay  would  have  been 
impractical,  as  well  as  contrary  to  the 
public  interest  in  the  orderly 
promulgation  and  implementation  of 
regulations. 

Signed  at  Washington,  £>C.  this  7th  day  of 
February.  2001. 
Rajrmond  J.  Uhalde, 

Deputy  Assistant  Secretary,  Employment  and 

Training  Administration. 

(FR  Doc.  01-3515  Filed  2-9-01;  8:45  am) 

BHJJNO  CODE  4510-3&-P 


ENVIRONMErfTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[MD105-3054;  FRL-6916-6] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Maryland;  Approval  of  Opacity 
Recodifications  and  Revisions  To 
Visible  Emissions  Requirements 
COMAR  26.11.06.02 

AGENCY:  Enviroiunental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  EPA  is  taking  direct  final 
action  to  approve  revisions  to  the 
Maryland  State  Implementation  Plan 
(SIP).  The  revisions  include  the 
recodification  of  Maryland's  general 
opacity  regulations  as  well  as  the 
addition  of  procedures  whereby  a 
source  may  apply  for  and  be  granted  a 
federally  enforceable  alternative  visible 
emission  standard.  EPA  is  approving 
these  revisions  to  Maryland's  SIP  in 
accordance  with  the  requirements  of  the 
Clean  Air  Act. 

DATES:  This  rule  is  effective  on  April  13, 
2001  without  further  notice,  imless  EPA 
receives  adverse  written  comment  by 


March  14,  2001.  If  EPA  receives  such 
comments,  it  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  and  inform  the  public 
that  the  rule  will  not  take  effect. 

ADDRESSES:  Written  comments  should 
be  mailed  to  Mi'.  Denis  Lnhman,  Acting 
Chief,  Technical  Assessment  Branch, 
Mailcode  3AP22,  U.S.  Environmental 
Protection  Agency,  Region  III,  1650 
Arch  Street,  Philadelphia,  Pennsylvania 
19103.  Copies  of  the  documents  relevant 
to  this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency. 
Region  m.  1650  Arch  Street, 
Philadelphia.  Pennsylvania  19103;  the 
Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460;  and  Maryland 
Department  of  the  Environment,  2500 
Broening  Highway.  Baltimore. 
Maryland,  21224. 

K>R  FURTHER  INFORMATION  CONTACT: 

Ruth  E.  Knapp.  (215)  814-2191,  or  by  e- 
mail  at  knapp.ruth@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Summary  of  the  SIP  Revision 

On  March  21, 1991  and  November  5, 
1997,  the  State  of  Maryland  submitted 
formal  revisions  to  its  State 
Implementation  Plan  (SIP).  The  SIP 
revisions  consist  of  a  recodification  of 
Maryland's  general  opacity  regulations 
and  the  addition  of  procedures  whereby 
a  source  may  apply  for  and  receive  a 
federally  enforceable  alternative  visible 
emission  standard.  In  the  1991 
submittal,  Maryland  recodified  all  of  its 
general  opacity  regulations  as  part  of  the 
State  Air  and  Radiation  Management 
Administration's  (ARMA)  transfer  bom 
the  Department  of  Health  and  Mental 
Hygiene  (DHMH)  to  the  Maryland 
Department  of  the  Environment  (MDE). 


As  a  result,  the  applicable  citations  have 
been  revised  fi-om  COMAR  10.18.06.02 
and  .03  to  COMAR  26.11.06.02.  In 
addition,  Maryland  has  recodified  its 
provisions  governing  control  of 
particulate  matter  from  materials 
handling  and  construction  by  separating 
the  applicable  visible  emissions 
provisions  fi-om  the  applicable 
particulate  matter  control  provisions.  As 
a  result,  Maryland  has  revised  the 
citation  of  the  particulate  matter 
provisions  related  to  materials  handling 
and  construction  from  COMAR 
10.18.06.03D{1)  to  COMAR 
26.11.06.03D,  while  moving  the 
applicable  visible  emissions  provisions 
ft^om  COMAR  10.18.06.03D(2)  to 
COMAR  26.11.06.02C(3).  In  the  1997 
submittal,  Maryland  revised  COMAR 
26.11.06.02B  to  include  specific 
procedures  by  which  a  source  may 
apply  for  and  be  granted  a  federally 
enforceable  alternative  visible  emission 
standard.  On  February  6, 1998, 
Maryland  also  submitted  an  additional 
provision,  COMAR  26.11.06.02A(l)(j) 
[General  Exceptions — Emissions  at 
Federal  Facilities)  as  a  SIP  revision.  EPA 
will  act  upon  this  SIP  revision  request 
in  a  separate  rulemaking  action. 

On  November  3, 1992  (57  FR  49651), 
EPA  approved  the  general  COMAR 
recodification  scheme  as  a  revision  of 
the  Maryland  SIP  [See,  40  CFR 
52.1070(c)(90).  However,  that  action  did 
not  include  the  recodification  of 
Maryland's  general  opacity  and  the 
aforementioned  particulate  matter 
control  provisions.  EPA  is  now 
approving  these  revised  COMAR 
citations  of  Maryland's  general  opacity 
and  particulate  matter  control 
provisions  as  a  revision  of  the  Maryland 
SIP.  There  are  no  substantive  revisions 
to  the  wording  of  these  SIP  provisions. 
The  revised  citations  are  smnmarized 
below: 


Provision  titie/Subject  matter 


General  Exceptions — Open  fires  (except  salamanders)  

General  Exceptions — Fugitive  emissions  from  iron  and  steel  production  installations 

General  Exceptions— Fugitive  emissions  from  metallurgical,  slot-type,  byproduct  coke 

ovens  

General  Exceptions — Fugitive  emissions  from  skull  cracker  oxygen  lancing  

General  Exceptions— Emissions  during  start-up  and  process  modifications,  or  occasional 

cleaning  of  control  equipment 

Visible  Emission  Standards— Areas  I,  II,  V  and  VI .-. !..!!.!!!!.."!!!!!!!"!!."!"! 

Visible  Emission  Standards— Areas  III,  and  IV  * „ 

Visible  emissions  beyond  tt)e  property  tot  line  from  any  act  of  materials  handling  or  con- 
staiction — Areas  I,  II,  V,  and  VI  or>»y  


Cunent  SIP  citation 


10.18.06.020(2) 
10.18.06.020(3) 

10.18.06.020(4) 
10.18.06.020(6) 

10.18.06.02C 
10.18.06.02A 
10.18.06.028 

10.18.06.030 


Revised  SIP  citation 


26.11.06.02A(1)(b) 
26.11.06.02A(1)(c) 

26.11.06.02A(1)(d) 
26.11.06.02A(1)(f) 

26.11  06.02A(2) 
26.11.06.020(1) 
26.11.06.020(2) 

26.11.06.02q3) 


The  provisions  now  found  at  COMAR 
26.11.06.02A{l)(e).  (g),  (h),  and  (i)  were 
not  part  of  the  SIP  when  they  were 
found  at  COMAR  10.18.06.02C.  and 


therefore  are  not  being  addressed  in  this 
action  to  approve  the  recodification  of 
SIP  provisions  action.  In  conjunction 
with  this  approval  action.  EPA  is 


replacing  SIP  provision  C^OMAR 
10.18.01.08  [Exceptions-^^ase  by  Case] 
with  the  provisions  in  COMAR 
26.11.06.02B  which  includes  the 
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procedures  by  which  a  soiuce  may 
apply  for  and  be  granted  a  federally 
enforceable  alternative  visible  emissions 
{Standard. 

[    EPA  is  approving  the  revisions 
isubmitted  on  November  5. 1997.  which 
consist  of  the  procedures  by  which  a 
source  may  apply  for  and  be  granted  a 
federally  enforceable  alternative  visible 
lemission  limit  on  a  case-by-case  basis. 
|As  discussed  above,  the  Sff-approved 
igeneral  visible  emission  standards  for 
the  entire  State  of  Maryland  are  foimd 
in  26.11.06.02C.  The  regulation 
specifies  the  standards  within  defined 
geographical  areas.  In  Areas  I,  n,  V,  and 
VI,  a  person  may  not  cause  or  permit  the 
discharge  of  emissions  from  any 
installation,  other  than  water  in  an 
uncombined  form,  which  is  greater  than 
20  percent  opacity.  In  Areas  III  and  IV, 
a  person  may  not  cause  or  permit  the 
discharge  of  emissions  fi-om  any 
installation  or  building,  other  than 
water  in  an  uncombined  form,  which  is 
visible  to  hiunan  observers.  Also,  in 
Areas  I,  n,  V,  and  VI.  a  person  may  not 
cause  or  permit,  from  any  act  of 
materials  handling  or  construction, 
visible  emissions  beyond  the  lot  line  of 
ithe  property  on  which  the  emissions 
originate.  The  procedures  by  which  a 
source  may  apply  for  and  be  granted  a 
'federally  enforceable  alternative  visible 
emission  limit  on  a  case-by-case  basis 
lare  contained  in  26. 11.06. 02B.  Case-by- 
jCase  Exception  to  Visible  Emissions 
I  Standards.  Those  procediu-es  are 
specific  and  require  that  a  source  must 
I  submit  an  application  for  an  alternative 
standard  which  includes  the  following 
information:  a  description  of  the 
installation  and  air  pollution  controls, 
process  information,  a  demonstration 
|that  all  other  applicable  regulations  are 
imet  when  visible  emissions  occiu-,  and 
la  demonstration  that  it  is  an  economic 
Ibmden  to  attain  the  existing  visible 
lemission  standard.  The  regulation 
requires  the  use  of  an  MDE — issued 
;dociunent  which  lays  out  the  criteria  to 
|be  used  to  determine  if  it  is  an  economic 
iburden  to  meet  the  existing  visible 
emission  limit.  The  source's  application 
jmust  include  the  federally-approved 
land  enforceable  methods  to  be  used 
demonstrate  that  it  is  in  compliance 
with  all  applicable  regulations  when 
[visible  emissions  occur  and  also  to 
I  demonstrate  that  it  can  attain  an 
j  alternative  visible  emission  standard  in 
conjunction  with  all  other  applicable  air 
pollution  control  requirements.  After 
j  providing  the  above  information,  a 
public  comment  period  will  be  provided 
I  for  all  interested  parties  to  review  and 
conunent  upon  the  source's  application 
prior  to  the  granting  an  alternative 


standard.  If  the  application  is  approved, 
the  SDiut:e  will  be  granted  an  alternative 
visible  emission  standard  for  up  to  a 
five  year  period,  and  the  alternative 
standard  may  be  renewed.  The 
alternative  visible  emissions  standard  is 
to  be  contained  in  an  order  issued  by 
the  MDE  pursuant  to  26.11.06.02B.  The 
order  is  to  require  and  specify  the 
federally-approved  and  enforceable  test 
methods  and  procedures  to  be  used  to 
demonstrate  that  the  source  is  in 
compliance  with  the  alternative  visible 
emission  standard  and  all  other 
applicable  requirements.  The  order  may 
contain  any  conditions  or  requirements 
necessary  to  insine  continuous 
compliance  with  the  alternative 
standard.  An  approved  alternative 
visible  emissions  standard,  applied  for 
and  granted  in  accordance  with  all  of 
the  SlP-approved  procedures  contained 
in  26.11. 06. 02B,  Case-by-Case  Exception 
to  Visible  Emissions  Standards  shaU  be 
federally  enforceable. 

In  two  instances,  an  alternative  visible 
emission  standard  may  be  granted 
without  going  through  the  application 
process.  Exceptions  may  be  granted 
without  going  through  the  process  when 
the  application  of  the  requirement  to  a 
residential  building  housing  two  or 
fewer  families  creates  undue  economic 
hardship  on  the  individuals  residing  in 
it,  or  if  ihe  equipment  being  used  has  its 
primary  way  of  transferring  heat  by  a 
radiant  method. 

The  procedures  contained  in  the  case- 
by-case  visible  exception  in  COMAR 
26.11.06.02B  are  not  applicable  to  the 
following  soiuces  or  situations  because 
they  do  not  have  limits  as  provided 
xmder  26.11.06.02C:  Burning  wood  in 
fireplaces;  open  fires  (except 
salamanders)  permitted  under 
provisions  of  COMAR  26.11.07.03,  .04, 
and  .05.;  fugitive  emissions  from  iron 
and  steel  production  installations  in 
compliance  with  COMAR  26.11. 10.03B; 
fugitive  emissions  from  metallurgical, 
slot-type,  byproduct  coke  ovens  in 
compliance  with  COMAR  26.11.10.03C; 
fugitive  emissions  from  skull  cracker 
oxygen  lancing  in  compliance  with 
COMAR  26.11. 10.04C. 

EPA  is  publishing  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comment.  However,  in  the  "Proposed 
Rules"  section  of  today's  Federal 
Register,  EPA  is  publishing  a  separate 
dociunent  that  will  serve  as  the  proposal 
to  approve  the  SIP  revisions  if  adverse 
conunents  are  filed.  This  rule  will  be 
effective  on  April  13,  2001  without 
further  notice  unless  EPA  receives 
adverse  comment  by  March  14,  2001.  If 
EPA  receives  adverse  comment,  EPA 


vrill  publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  the  rule  will  not  take  effect.  EPA 
will  address  all  public  comments  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
must  do  so  at  this  time. 

n.  Final  Action 

EPA  is  approving  the  recodifications 
which  revise  the  citations  regarding 
opacity  and  control  of  particulate  matter 
from  materials  hfl^f^ling  and 
construction  from  COk£\R  10.18.06.02 
and  .03D  to  COMAR  26.11.06.02  and 
.03D.  EPA  is  also  approving  the 
revisions  to  COMAR  26.11.06.02B 
which  provide  procediires  whereby  a 
soiuce  may  apply  for  and  be  granted  a 
federally  enforceable  alternative  visible 
emission  standard. 

m.  Administrative  Requirements 

A.  General  Requirements 

Under  Executive  Order  12866  (58  FR 
5173?,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  This 
action  merely  approves  state  law  as 
meeting  federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 
Accordingly,  the  Administrator  certifies 
that  this  rule  will  not  have  a  .significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  Because  this  rule  approves  pre- 
existing requirements  under  state  law     . 
and  does  not  impose  any  additional 
enforceable  duty  beyond  that  required 
by  state  law,  it  does  not  contain  any 
imfunded  mandate  or  significantly  or 
imiquely  affect  small  govenunents,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4). 
For  the  same  reason,  this  rule  also  does 
not  significantly  or  uniquely  affect  the 
commimities  of  tribal  governments,  as 
specified  by  Executive  Order  13084  (63 
FR  27655,  May  10,  1998).  This  rule  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  si}ecified  in 
Executive  Order  13132  (64  FR  43255. 
August  10,  1999),  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
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19885,  April  23. 1997),  because  it  is  not 
economically  significant.  In  reviewing 
SIP  submissions,  EPA's  role  is  to 
approve  state  choices,  provided  that 
they  meet  the  criteria  of  the  Clean  Air 
Act.  In  this  context,  in  the  absence  of  a 
prior  existing  requirement  for  the  State 
to  use  volimtary  consensus  standards 
(VCS).  EPA  has  no  authority  to 
disapprove  a  SIP  submission  for  failure 
to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  Section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
Section  3  of  Executive  Order  12988  (61 
PR  4729,  February  7,  1996),  in  issuing 
this  rule,  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859,  March  15,  1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  imder 
the  executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  nde  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  Hou6e  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

C.  Petitions  for  Judicial  Review 

Under  Section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  April  13,  2001. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 


not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  nde  or  action.  This  action 
regarding  recodifications  to  Maryland's 
opacity  regulations  and  approval  of 
procedures  for  granting  an  alternative 
visible  emission  standard  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  Section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Particulate  matter. 

Dated:  November  30,  2001. 
Bradley  M.  Campbell, 

Regional  Administrator,  Region  III. 

40  CFR  part  52  is  amended  as  follows: 
PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 
Subpart  V — Maryland 

2.  Section  52.1070  is  amended  by 
adding  paragraph  (c)(152)  to  read  as 
follows: 

§52.1070    Identification  of  plan. 

***** 

(c)*  *  * 

(152)  Revisions  to  the  Maryland 
Regulations  governing  visible  emissions 
submitted  on  March  21, 1991  and 
November  5,  1997  by  the  Maryland 
Department  of  the  Environment: 

(i)  Incorporation  by  reference. 

(A)  Letters  from  the  Maryland 
Department  of  the  Environment  dated 
March  21, 1991  and  November  5,  1997 
submitting  revisions  to  the  Maryland 
State  Implementation  Plan. 

(B)  Document  entiUed  "Procedures  To 
Be  Used  To  Evaluate  An  Application 
For  An  Alternative  Visible  Emissions 
Standard  Under  COMAR  26.11.06.02B". 

(C)  Code  of  Maryland  Administrative 
Regulations  (COMAR)  10.18.06.02 
(General  Emission  Standards, 
Prohibitions,  and  Restrictions — Visible 
Emissions),  Sections  10.18.06.02A(1), 
.02(A)(1)(a).  .02(A)(2),  and  .02C(1)  and 
(2),  effective  December  3,  1984. 

(D)  Recodified  COMAR  26.11.06.02 
(General  Emission  Standards, 
Prohibitions,  and  Restrictions — Visible 
Emissions),  Sections  26.11.06.02A(1) 
[General  paragraph],  .02A(l)(a)  through 
(d)  and  (f),  .02A(2),  and  .02C(1)  through 
(3),  effective  August  1, 1988. 


(E)  COMAR  26.11.06.02B  (Visible 
Emissions — Case-by-Case  Exception  to 
the  Visible  Emissions  Standards). 

(i)  COMAR  10.18.06.02B(l){a) 
through  (d),  .02B(2)(a),  .02B(4)(a)  and 
(b),  and  .02B(5)(a)  and  (b),  effective 
December  3, 1984.  This  rule  replaces 
COMAR  10.18.01.08.  [Recodified  as 
COMAR  26.11.06.02B,  effective  August 
1,1988.] 

[2]  COMAR  26.11.06.02B(2)(b) 
through  (e)  and  .02  B(4)(c),  effective  July 
3  1995. 

(F)  Recodified  COMAR  26.11.06.03D 
(Particulate  Matter  from  Materials 
Handling  and  Construction),  effective 
August  1,  1988. 

(ii)  Additional  Material. 

(A)  Remainder  of  the  March  21, 1991 
submittal  (MD91-01)  as  it  pertains  to 
the  recodification  of  COMAR 
26.11.06.02  and  26.11.06.03D. 

(B)  Remainder  of  the  November  5, 
1997  submittal  (MD97-02). 

[FR  Doc.  01-3378  Filed  2-9-01:  8:45  am] 
BHJJNQ  cooe  69ea-so-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[MD1 07-3062;  FRL-6922-8] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Maryland;  New  Source  Review 
Regulations 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  Maryland. 
This  SIP  revision  amends  the 
requirements  for  major  new  sources  and 
major  modifications  to  existing  soiuces 
of  volatile  organic  compounds  (VOCs), 
and  nitrogen  oxides  (NOx)  to  meet 
certain  new  source  review  (NSR) 
permitting  requirements  if  they  are 
proposing  to  locate  or  are  located  within 
the  State  of  Maryland.  These  NSR 
requirements  apply  not  only  in  those 
portions  of  Maryland  designated  as 
ozone  nonattainment  areas,  but 
throughout  the  State  of  Maryland  as  the 
entire  state  is  located  within  the  Ozone 
Transport  Region  (OTR).  EPA  is  hilly 
approving  Maryland's  NSR  program  in 
the  Maryland  portion  of  the 
Metropolitan  Washington,  DC  Ozone 
Nonattainment  Area  and  throughout  the 
State  of  Maryland  with  the  exception  of 
the  Baltimore  Ozone  Nonattainment 
Area  and  th6  Maryland  portion  (Cecil 
County)  of  the  Philadelphia- 
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Wilmington-Trenton  Ozone 
Nonattainment  Area.  In  the  Baltimore 
( )zone  Nonattainment  Area  and  in  Cecil 
( loimty,  EPA  is  granting  limited 
iipproval  of  Maryland's  NSR  regidations 
because  they  are  more  stringent  than  the 
(tiuxenUy  approved  NSR  program  and 
ferve,  therefore,  to  strengthen  the  SIP. 
The  intended  effect  of  this  action  is  to 
grant  approval  of  Maryland's  NSR 
Vegidations. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  on  March  14,  2001. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air  Protection 
Division,  U.S.  Enviroiunental  Protection 
Agency,  Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  the 
Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460;  and  the 
Maryland  Department  of  the 
Envirormient,  2500  Broening  Highway, 
Baltimore,  Maryland,  21224. 
^OR  FURTHER  INFORMATION  CONTACT: 
Perry  R.  Pandya,  Mailcode  3AP11,  U.S. 
^vironmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103,  (215) 
814-2167  or  by  e-mail  at 
pandya.perry@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION: 
1.  Background 

The  State  of  Maryland  submitted  a 
formal  SIP  revision  to  EPA  on  June  8, 
1993.  That  revision  consisted  of  its  NSR 
regulations.  On  September  25,  2000,  the 
State  of  Maryland  submitted  a  revised 
version  of  its  NSR  regulations  as  a  SIP 
revision.  On  October  19,  2000  (65  FR 
62675),  EPA  proposed  limited  approval 
of  the  State  of  Maryland's  NSR 
regulations  submitted  on  Jime  8,  1993, 
as  amended  on  September  25,  2000.  In 
its  October  19,  2000  (65  FR  62675) 
notice  of  proposed  rulemaking,  EPA 
also  withdrew  its  earlier  May  25,  1994 
(59  FR  26994]  proposal  to  grant  limited 
approval/limited  disapproval  to 
Maryland's  NSR  regulations. 

The  comment  period  for  EPA's 
October  19,  2000  proposal  was 
Originally  scheduled  to  close  on 
fiJovember  9,  2000.  On  November  9, 
^000  (65  FR  67319),  EPA  published  a 
tiotice  annoimcing  that  the  comment 
period  had  been  extended  to  November 
to,  2000.  A  detailed  description  of 
Maryland's  NSR  regulations  and  EPA's 
rationale  for  approving  them  were 
provided  in  EPA's  October  19,  2000 
proposed  rulemaking  notice  (65  FR 

>2675)  and  shall  not  be  restated  here. 

SPA  received  public  comments  from 


Earth  Justice,  an  environmental  group.  A 
summary  of  the  comments  and  EPA's 
responses  are  found  in  Section  n,  below. 

n.  Public  Comments  Received  and 
EPA's  Responses 

Comment:  The  commenter  asserts  that 
EPA  does  not  have  the  authority  under 
the  Clean  Air  Act  to  grant  limited 
approval  to  Maryland's  NSR  program. 
"The  commenter  contends  unless  EPA 
finds  that  Maryland's  NSR  program 
meets  all  applicable  requirements  of  the 
Clean  Air  Act,  it  must  disapprove  it, 
either  partially  or  fully. 

Response:  EPA  disagrees  with  this 
comment.  Although  section  llO(k)  of 
the  Clean  Air  Act  may  not  expressly 
provide  authority  for  limited  approvals, 
section  301(a)  of  the  Act  does  provide 
"gap-filling"  authority  in  conjunction 
with  the  section  110(k)(3)  approval 
authority  to  provide  for  limited 
approvals  where  EPA  has  determined 
that  a  revised  State  provision 
strengthens  the  federal  enforceability  of 
a  given  State  SIP.  EPA  has  determined 
that  Maryland's  revised  nonattainment 
NSR  rules  strengthen  the  federal 
enforceability  of  the  current  Maryland 
SIP  because  imder  the  revised 
regulations  NSR  is  now  applicable 
statewide  in  Maryland,  rather  than  just 
in  seven  counties  and  Baltimore  City. 
Under  the  revised  regulations,  NSR 
provisions  now  apply  to  major  soiuces 
of  NOx  emissions,  rather  that  just  major 
somces  of  VOC  emissions.  Under  the 
Clean  Air  Act  as  amended  in  1990  (the 
Act),  the  definition  of  a  major  soiuce  is 
determined  by  its  size,  location,  the 
classification  of  that  area  and  whether  it 
is  located  in  the  ozone  transport  region 
(OTR),  which  is  established  by  the  Act. 
The  entire  State  of  Maryland  is  included 
in  the  OTR.  Therefore,  NSR  is 
applicable  statewide  in  Maryland.  The 
Act  defines  a  major  source  of  NOx  as 
one  that  emits  or  has  the  potential  to 
emit  25  or  more  tons  of  NOx  per  year 
(TPY)  in  any  ozone  nonattainment  area 
classified  as  severe  (such  as  Cecil 
Coimty,  the  Maryland  portion  of  the 
Philadelphia-Wilmington-Trenton 
Ozone  Nonattainment  Area  and  the 
Baltimore  Ozone  Nonattainment  Area), 
as  one  that  emits  50  or  more  TPY 
located  in  any  ozone  nonattainment  area 
classified  as  serious  (such  as  the 
Maryland  portion  of  the  Metropolitan 
Washington,  D.C.  Ozone  Nonattaiimient 
Area).  For  any  area  in  the  OTR  classified 
as  attainment  or  marginal 
nonattainment  (that  is,  the  rest  of  the 
State),  sections  182  and  184  of  the  Act 
define  a  major  stationeiry  source  of  NOx 
as  one  that  emits  or  has  the  potential  to 
emit  100  or  more  TPY.  Similarly,  the 
Act  defines  a  major  source  of  VOC  as 


one  that  emits  or  has  the  potential  to 
emit  25  or  more  tons  of  VOC  per  year 
(TPY)  in  any  ozone  nonattainment  area 
classified  as  severe  (such  as  Cecil 
County,  the  Maryland  portion  of  the 
Philadelphia-Wilmington-Trenton 
Ozone  Nonattaimnent  Area  and  the 
Metropolitan  Baltimore  Ozone 
Nonattaiiunent  Area),  as  50  or  more  TPY 
located  in  any  ozone  nonattainment  area 
classified  as  serious  (such  as  the 
Maryland  Portion  of  the  Metropolitan 
Washington,  D.C.  Ozone  Nonattainment 
Area).  For  any  area  in  the  OTR  classified 
as  attainment  or  marginal 
nonattaiiunent  (that  is,  the  rest  of  the 
State),  sectionsl82  and  184  of  the  Act 
define  a  major  stationary  source  of  VOC 
as  one  that  emits  or  has  the  potential  to 
emit  50  or  more  TPY.  Maryland's 
revised  NSR  regulation  defines  a  major 
source  of  VOC  and  a  major  source  of 
NOx  to  which  NSR  applies  in 
compliance  with  the  Act.  The  currently 
approved  SIP's  NSR  regulations  not 
only  pertain  solely  to  major  VOC 
sources  located  in  designated  ozone 
nonattainment  areas,  but  define  a  major 
source  of  VOC  as  one  with  the  potential 
to  emit  100  TPY.  EPA  has,  therefore, 
also  determined  that  Maryland's  revised 
nonattainment  NSR  rules  strengthen  the 
federal  enforceability  of  the  current 
Maryland  SIP  because  under  the  revised 
regulations,  major  sources  are  defined  at 
the  Act's  lower  definitions  for 
applicability  of  NSR.  Prior  to  1990, 
offsets  for  NSR  permitting  in  ozone 
nonattainment  area  had  to  be  secured  at 
a  1:1  ratio  of  actual  emissions  reduced 
for  allowable  emissions  increased.  The 
Act  increases  the  ratio  of  required 
offsets  for  purposes  of  satisfying  NSR 
requirements  according  to  an  ozone 
nonattainment  area's  classification.  In 
severe  areas  (such  as  the  Baltimore 
Ozone  Nonattainment  Area  and  Cecil 
County)  the  offset  ratio  is  1.3:1,  in 
serious  areas  (such  as  the  Metropolitan 
Washington,  D.C.  Ozone  Nonattainment 
Area)  the  ratio  is  1.2:1  and  in  areas  of 
the  OTR  classified  as  marginal  or 
attainment  (such  as  the  remainder  of  the 
State  of  Maryland),  the  ratio  is  1.15:1. 
EPA  has,  therefore,  also  determined  that 
Maryland's  revised  nonattainment  NSR 
ndes  strengthen  the  federal 
enforceability  of  the  current  Maryland 
SIP  because  imder  the  revised 
regulations,  the  ratio  of  required  offsets 
has  been  increased  as  mandated  by  the 
Act  whereas  under  the  current  SIP.  the 
required  offset  ratio  is  1:1.  For  all  the 
reasons  provided  above,  EPA  concludes 
that  it  has  proper  authority  under  the 
Act  to  grant  a  limited  approval  action  to 
Maryland's  revised  NSR  regulations. 
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Nonetheless,  upon  further 
consideration  of  the  comment  received 
and  further  evaluation  of  Maryland's 
NSR  program,  EPA  has  determined  that 
it  is  appropriate  to  grant  full  approval  of 
the  State's  NSR  program  as  it  applies  in 
the  Maryland  portion  of  the 
Metropolitan  Washington,  D.C.  Ozone 
Nonattainment  Area  and  in  all  other 
portions  of  Maryland  with  the  exception 
of  the  Baltimore  and  the  Maryland 
portion  (Cecil  Coimty)  of  the 
Philadelphia- Wilmington-Trenton 
Ozone  Nonattainment  Areas.  EPA's  sole 
reason  for  proposing  limited  approval 
rather  than  fuU  approval  of  Maryland's 
regulations  was  that  they  do  not  contain 
certain  restrictions  on  the  use  of 
emission  reductions  from  the  shutdown 
and  curtailment  of  existing  sources  or 
units  as  NSR  offsets.  These  restrictions 
apply  in  nonattairunent  areas  without 
an  approved  attainment  demonstration 
[see  40  CFR  part  51.165(a)(ii)(C)l.  On 
December  15,  2000,  EPA  signed  a  final 
rule  approving  the  attaiimient 
demonstration  for  the  Metropolitjm 
Washington,  D.C.  Ozone  Nonattainment 
Area, 'and  those  restrictions  do  not 
apply  in  that  area.  With  the  exception 
of  the  Baltimore  Ozone  Nonattainment 
Area,  and  the  Maryland  portion  of  the 
Philadelphia- Wilmington-Trenton 
Ozone  Nonattainment  Area  (where  EPA 
on  December  16,  1999  proposed 
approval  of  the  attainment 
demonstration,  64  FR  70397  and  70412, 
respectively),  the  State  of  Maryland  has 
satisfied  all  applicable  requirements  for 
attainment  demonstrations. 

Therefore,  EPA  is  fully  approving 
Maryland's  NSR  program  in  the 
Maryland  portion  of  the  Metropolitan 
Washington,  D.C.  Ozone  Nonattainment 
Area  and  throughout  the  State  of 
Maryland  with  the  exception  of  the 
Baltimore  and  the  Maryland  portion  of 
the  Philadelphia-Wilmington-Trenton 
Ozone  Nonattainment  Areas  (Cecil 
County).  In  the  Baltimore  Ozone 
Nonattainment  Area,  and  the  Maryland 
portion  of  the  Philadelphia- Wilmington- 
Trenton  Ozone  Nonattainment  Area 
(Cecil  County),  EPA  is  granting  limited 
approval  of  Maryland's  NSR  regulations 
because  they  are  more  stringent  than  the 
ciirrent  NSR  program  and  serve, 
therefore,  to  strengthen  the  SIP. 

m.  Final  Action 

EPA  is  approving  Maryland's  NSR 
regulations  originally  submitted  as  a  SIP 
revision  on  Jime  8,  1993  and 
subsequently  amended  on  September 
25.  2000.  EPA  is  granting  full  approval 
of  these  regulations  as  they  apply  in  the 
Metropolitan  Washington,  D.C.  Ozone 
Nonattairunent  Area  and  throughout  the 
remainder  of  the  State  of  Maryland  with 


the  exception  of  the  Baltimore  and  the 
Maryland  portion  (Cecil  County)  of  the 
Philadelphia-Wilmington-Trenton 
Ozone  Nonattainment  Areas.  EPA  is 
granting  limited  approval  of  Maryland's 
NSR  regulations  as  they  apply  in  Cecil 
County  and  in  the  Baltimore  Ozone 
Nonattairunent  Area.  As  a  result  of 
EPA's  approval  action,  EPA  is 
incorporating  the  following  State 
provisions  into  the  Maryland  SIP: 
COMAR  26.11.17,  as  amended  through 
October  2,  2000;  and  revisions  to 
COMAR  26.11.01.01,  26.11.02,  and 
26.11.06.06,  all  as  amended  effective 
April  26, 1993.  Maryland's  submittals 
strengthen  the  SIP  and  meet  the  NSR 
requirements  of  the  Clean  Air  Act. 
Accordingly,  this  action  revises  40  CFR 
Section  52.1070  by  adding  paragraph 
(c)(148)  to  reflect  EPA's  approval  action. 

IV.  Administrative  Requirements 

A.  General  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  This 
action  merely  approves  state  law  as 
meeting  federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 
Accordingly,  the  Administrator  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  Because  this  rule  approves  pre- 
existing requirements  imder  state  law 
and  does  not  impose  any  additional 
enforceable  duty  beyond  that  required 
by  state  law,  it  does  not  contain  any 
unfunded  mandate  or  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4). 
For  the  same  reason,  this  rule  also  does 
not  significantly  or  uniquely  affect  the 
coQuniuiities  of  tribal  governments,  as 
specified  by  Executive  Order  13084  (63 
FR  27655,  May  10,  1998).  This  rule  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  govenunent  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenmient,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999),  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23, 1997),  because  it  is  not 
economically  significant. 


In  reviewing  SIP  submissions,  EPA's  / 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729,  February  7, 1996),  in  issuing 
this  rule,  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859,  March  15, 1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  oi 
Unanticipated  Takings"  issued  under 
the  executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  nde  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

C.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  April  13,  2001. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 


Federal  Register / Vol.  66,  No.  29 /Monday,  February  12,  2001 /Rules  and  Regulations  9769 


extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action 
approving  Maryland's  NSR  regulations 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  section  307(b)(2).) 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Dated:  December  15,  2000. 
Thomas  C.  Voltaggio, 

Acting  Regional  Administrator.  Region  III. 
40  CFR  part  52  is  amended  as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  V — Maryland 

2.  Section  52.1070  is  amended  by 
adding  paragraph  (c)(148)  to  read  as 
follows: 

§  52.1 070    Identification  of  plan. 

***** 

(c)*  *   * 

(148)  Revisions  to  the  Maryland  State 
Implementation  Plan  submitted  on  June 
8,  1993  and  September  25,  2000  by  the 
Maryland  Department  of  the 
Enviroiunent. 

(i)  Incorporation  by  Reference 

(A)  Letter  dated  June  8, 1993  from  the 
Maryland  Department  of  the 
Envirorunent  transmitting  revisions  to 
COMAR  26.11.01.  26.11.02,  and 
26.11.06,  as  well  as  a  new  COMAR 
26.11.17. 

(B)  The  following  provisions  of 
COMAR  26.11.01.01  (General 
Administrative  Provisions — 
Definitions),  26.11.02  (Permits, 
Approvals,  and  Registration),  26.11.06 
(General  Emission  Standards, 
Prohibitions,  and  Restrictions),  and 
26.11.17  (Requirements  for  Major  New 
Sources  and  Modifications),  effective 
April  26,  1993: 

[1)  Revised  COMAR  26.11.01.01J 
(definition  of  "Modification")  [currently 
cited  as  COMAR  26.11.01.01B(20)]. 

[2]  New  COMAR  26.11. 01. OlM-1 
definition  of  "New  Source  Review 
Source"  (NSR  Source)  (currently  cited 
as  COMAR  26.11.01.018(24)],  replacing 
COMAR  26.11. Ol.OlL  ("New  Source 
Impacting  on  a  Non-Attainment  Area — 
NSINA"). 

(3)  Revised  COMAR  26.11.02.03A(1), 
.03B,  .09A  (introductory  paragraph). 


09A(5),  .IOC  (introductory  paragraph), 
.llA  (introductory  paragraph),  .11A(3). 

(4)  Revised  COMAR  26.11.06.06E(1). 

(5)  New  COMAR  26.11. 17.01A; 
.OlB(l)(a),  (b);  .01B(2)  through  .01B(14); 
.OlB(15)(a)[introductory  paragraph 
only],  (c),  (d),  (e)[except  iii],  (f);  .01B(16) 
through  (18);  .02B  through  .02F;  .03A; 
.03B(1),  .03B(2),  .03B(3)(a)  through 
.03B(3)(d)[except  introductory 
paragraph);  .038(4);  .038(5);  .03C;  .03D; 
.05A;  .058(1);  .058(3).  This  rule  replaces 
COMAR  26.11.06.11. 

(C)  Letter  dated  September  25,  2000 
from  the  Maryland  Department  of  the 
Environment  transmitting  revisions  to 
COMAR  26.11.17. 

(D)  The  following  provisions  of 
COMAR  26.11.17  (Requirements  for 
Major  New  Sources  and  Modifications), 
effective  October  2,  2000:  .OlB(l)(c); 
.0lB(15)(a)(i),  .OlB(15)(a)(ii), 
.0lB(15)(b),  .OlB(15)(e)(iii);  .02A(1). 
.02A(2);  .038(3),  .038(5), 
.03B(6)[formerly  .038(5)],  .04A(1), 
.04A(2),  .048,  .04C(1),  .04C(2);  .058(2). 

[FR  Doc.  01-3381  Filed  2-9-01:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[DC-2025,  MD-3064,  VA-5052; 
FRL-6943-9] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  District 
of  Columbia,  Maryland,  Virginia;  Post 
1996  Rate-of-Progress  Plans,  One- 
Hour  Ozone  Attainment 
Demonstrations  and  Attainnient  Date 
Extension  for  the  Metropolitan 
Washington  D.C.  Ozone  Nonattainment 
Area;  Correction 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule;  correcting 

amendment. 

SUMMARY:  This  document  corrects  an 
error  in  the  amendatory  instruction  in  a 
final  rule  pertaining  to  EPA's  approval 
of  the  Maryland  portion  of  the  post  1996 
rate-of-progress  plans,  one-hour  ozone 
attainment  demonstrations  and 
attainment  date  extension  for  the 
Metropolitan  Washington  D.C.  Ozone 
Nonattainment  Area. 
EFFECTIVE  DATE:  February  12,  2001. 
SUPPLEMENTARY  INFORMATION:  EPA 
published  a  document  on  January  3, 
2001  (66  FR  586)  inadvertently  adding 
paragraph  (d)  to  §  52.1076  when  that 
paragraph  already  existed.  The  intent  of 
that  rule  was  to  amend  that  section  by 


adding  a  paragraph  (e).  This  dociunent 
corrects  the  erroneous  amendatory 
language. 

Correction 

hi  the  final  rule  (FR  Docket  01-61) 
published  in  the  Federal  Register  on 
January  3,  2001  (66  FR  586),  on  page 
632  in  the  first  column,  the  fifth 
amendatory  instruction  is  revised  to 
read — "5.  Section  52.1076  is  amended 
by  adding  paragraphs  (e)  and  (g)  to  read 
as  follows:"  and  the  added  paragraph 
text  originally  designated  as  (d)  is  now 
correctly  designated  as  para^ph  (e). 

Section  553  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553(b)(B), 
provides  that,  when  an  agency  for  good 
cause  finds  that  notice  and  public 
procedure  are  impracticable, 
urmecessary  or  contrary  to  the  public 
interest,  the  agency  may  issue  a  rule 
without  providing  notice  and  an 
opportunity  for  public  comment.  We 
have  determined  that  there  is  good 
cause  for  making  today's  rule  final 
without  prior  proposal  and  opportunity 
for  comment  because  we  are  merely 
correcting  an  incorrect  citation  in  a 
previous  action.  Thus,  notice  and  public 
procedure  are  unnecessary.  We  find  that 
this  constitutes  good  cause  under  5 
U.S.C.  553(b)(B). 

Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget. 
Because  the  agency  has  made  a  "good 
cause"  finding  that  this  action  is  not 
subject  to  notice-and-comment 
requirements  under  the  Administrative 
Procedures  Act  or  any  other  statute  as 
indicated  in  the  SUPPt^MENTARY 
INFORMATION  section  above,  it  is  not 
subject  to  the  regulatory  flexibility 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C  601  et  seq),  or  to  sections 
202  and  205  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104—4).  In  addition,  this  action  does  not 
significantly  or  uniquely  affect  small 
governments  or  impose  a  significant 
intergovernmental  mandate,  as 
described  in  sections  203  and  204  of 
UMRA.  This  rule  also  does  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000),  nor 
will  it  have  substantial  direct  effects  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
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or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunents,  as  specified  by 
Executive  Order  13132  (64  PR  43255, 
August  10, 1999).  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  PR 
19885,  April  23, 1997),  because  it  is  not 
economically  significant. 

This  technical  correction  action  does 
not  involve  technical  standards;  thus 
the  requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  The  rule  also 
does  not  involve  special  consideration 
of  environmental  justice  related  issues 
as  required  by  Executive  Order  12898 
(59  PR  7629,  February  16,  1994).  In 
issuing  this  rule,  EPA  has  taken  the 
necess€iry  steps  to  eliminate  drafting 
errors  and  ambiguity,  minimize 
potential  litigation,  and  provide  a  clear 
legal  standard  for  affected  conduct,  as 
required  by  section  3  of  Executive  Order 
12988  (61  PR  4729.  February  7,  1996). 
EPA  has  complied  with  Executive  Order 
12630  (53  PR  8859.  March  15, 1998)  by 
examining  the  takings  implications  of 
the  rule  in  accordance  with  the 
"Attorney  General's  Supplemental 
Guidelines  for  the  Evaluation  of  Risk 
and  Avoidance  of  Unanticipated 
Takings"  issued  under  the  executive 
order.  This  rule  does  not  impose  an 
information  collection  burden  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq). 

The  Congressional  Review  Act  (5 
U.S.C.  801  et  seq.),  as  added  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  nde,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  808  allows 
the  issuing  agency  to  make  a  rule 
effective  sooner  than  otherwise 
provided  by  the  CRA  if  the  agency 
makes  a  good  cause  finding  that  notice 
and  public  procediue  is  impracticable, 
unnecessary  or  contrary  to  the  public 
interest.  This  determination  must  be 
supported  by  a  brief  statement.  5  U.S.C. 
808(2).  As  stated  previously,  EPA  had 
made  such  a  good  cause  finding, 
including  the  reasons  therefore,  and 
established  an  effective  date  of  February 
2,  2001.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  correction  to 
40  CFR  52.1076(e)  for  Maryland  is  not 
a  "major  rule"  as  defined  by  5  U.S.C. 
804(2). 


Dated:  February  5,  2001. 

Thomas  C.  Voltaggio, 

Acting  Regional  Administrator.  EPA  Region 
HI. 

(FR  Doc.  01-3504  Filed  2-9-01;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-301100;  FRL-6762-9] 
RIN  2070-AB78 

Carboxin;  Extension  of  Tolerance  for 
Emergency  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  regtdation  re-establishes 
a  time-limited  tolerance  for  combined 
residues  of  the  fungicide  carboxin  (5,6- 
dihydro-2-meth-yl-l  ,4-oxathiin-3- 
carboxanilide)  and  its  metabolite  5,6- 
dihydro-3-carboxanilide-2-methyl-l  ,4- 
oxathiin-4-oxide  (calculated  as 
carboxin)  in  or  on  onions,  dry  bulb  at 
0.2  part  per  million  (ppm)  for  an 
additional  12  month  period.  This 
tolerance  will  expire  and  is  revoked  on 
December  31,  2001.  This  action  is  in 
response  to  EPA's  granting  of  an 
emergency  exemption  under  section  18 
of  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  (FIFRA) 
authorizing  use  of  the  pesticide  on 
onions,  dry  bulb.  Section  408(1)(6)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA)  requires  EPA  to  establish  a 
time-limited  tolerance  or  exemption 
from  the  requirement  for  a  tolerance  for 
pesticide  chemical  residues  in  food  that 
will  result  from  the  use  of  a  pesticide 
under  an  emergency  exemption  granted 
by  EPA  under  section  18  of  FIFRA. 
DATES:  This  regulation  is  effective 
February  12,  2001.  Objections  and 
requests  for  hearings,  identified  by 
docket  control  number  OPP-301100, 
must  be  received  by  EPA  on  or  before 
April  13.  2001. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  ID.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  yoiu-  objections 
and  hearing  requests  must  identify 
docket  control  number  OPP-301100  in 
the  subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Dan  Rosenblatt,  Registration 
Division  (7505C),  Office  of  Pesticide 


Programs,  Environmental  Protection 
Agency,  1200  Peimsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (703)  308-9375;  and  e-mail 
address:  rosenblatt.dan@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultiu-al  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Categories 

NAICS 
codes 

Examples  of  Poten- 
tially Affected 
Entities 

Industry 

111 
112 
311 
32532 

Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  U  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1 .  Electronically. You  may  obtain 
electronic  copies  of  this  dociunent,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
dociunent,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  dociunent  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-301100.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
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ncluding  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

n.  Background  and  Statutory  Findings 

EPA  issued  a  final  rule,  published  in 
e  Federal  Register  of  February  3, 1997 
(62  FR  4911)  (FRL-5584-5).  which 
announced  that  on  its  own  initiative 
under  section  408  of  the  FFDCA.  21 
U.S.C.  346a.  as  amended  by  the  Food 
Quality  Protection  Act  of  1996  (FQPA) 
(Public  Law  104-170)  it  established  a 
time-limited  tolerance  for  the  combined 
residues  of  carboxin  and  its  metabolites 
in  or  on  onions,  dry  bulb  at  0.2  ppm, 
with  an  expiration  date  of  January  17, 
1998.  In  a  separate  notice  of  March  10. 
1999  (64  FR  11799)  (FRL-6065-1),  EPA 
extended  this  time-limited  tolerance 
until  June  30,  2000.  EPA  established  the 
tolerance  because  section  408{1)(6)  of 
the  FFDCA  requires  EPA  to  establish  a 
time-limited  tolerance  or  exemption 
from  the  requirement  for  a  tolerance  for 
pesticide  chemical  residues  in  food  that 
will  result  from  the  use  of  a  pesticide 
under  an  emergency  exemption  granted 
by  EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment. 

EPA  received  a  request  to  extend  the 
use  of  carboxin  on  onions,  dry  bulb,  for 
this  year's  growing  season  due  to 
anticipated  crop  yield  losses  connected 
with  the  development  of  onion  smut. 
This  problem  is  caused  by  the  fungus 
Urocystis  magica.  Without  the  requested 
program,  growers  may  not  have  an 
alternative  fungicide  product  adequate 
to  avert  a  significant  economic 
emergency.  After  having  reviewed  the 
submission,  EPA  concurs  that 
emergency  conditions  exist.  EPA  has 
authorized  under  FIFRA  section  18  the 
use  of  carboxin  on  onions,  dry  bulb  for 
control  of  onion  smut  in  California.  The 
treated  seed  may  be  forwarded  to 
growers  in  Indiana,  Iowa,  Michigan, 
Minnesota,  New  Jersey,  New  York, 
Ohio,  and  Wisconsin. 


EPA  assessed  the  potential  risks 
presented  by  residues  of  carboxin  and 
its  metabolites  in  or  on  onions,  dry  bulb. 
In  doing  so.  EPA  considered  the  safety 
standard  in  FFDCA  section  408(b)(2), 
and  decided  that  the  necessary  tolerance 
under  FFDCA  section  408(1)(6)  would  be 
consistent  with  the  safety  standard  and 
with  FIFRA  section  18.  The  data  and 
other  relevant  material  have  been 
evaluated  and  discussed  in  the  final  rule 
of  February  3, 1997  (62  FR  4911).  Based 
on  that  data  and  information 
considered,  the  Agency  reaffirms  that 
extension  of  the  time-limited  tolerance 
will  continue  to  meet  the  requirements 
of  section  408(1)(6).  Therefore,  the  time- 
limited  tolerance  is  extended  for  an 
additional  12  month  period.  EPA  vrill 
publish  a  document  in  the  Federal 
Register  to  remove  the  revoked 
tolerance  from  the  Code  of  Federal 
Regulations  (CFR).  Although  this 
tolerance  will  expire  and  is  revoked  on 
December  31,  2001,  under  FFDCA 
section  408(1)(5),  residues  of  the 
pesticide  not  in  excess  of  the  amounts 
specified  in  the  tolerance  remaining  in 
or  on  onions,  dry  bulb  after  that  date 
will  not  be  unlawful,  provided  the 
pesticide  is  applied  in  a  maiuier  that 
was  lawful  under  FIFRA  and  the 
application  occurred  prior  to  the 
revocation  of  the  tolerance.  EPA  will 
take  action  to  revoke  this  tolerance 
earlier  if  any  experience  with,  scientific 
data  on,  or  other  relevant  information 
on  this  pesticide  indicate  that  the 
residues  are  not  safe. 

m.  Obiections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 


A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  control 
number  OPP-30n00  in  the  subject  line 
on  the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  April  13,  2001. 

1 .  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900).  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460.  You 
may  also  deliver  your  request  to  the 
Office  of  the  Hearing  Clerk  in  Rm.  C400, 
Waterside  Mall.  401  M  St..  SW.. 
Washington,  DC  20460.  The  Office  of 
the  Hearing  Clerk  is  open  irom  8  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Office  of  the  Hearing 
Clerk  is  (202)  260-4865. 

2.  Tolerance  fee  payment,  ff  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "wben  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
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5697,  by  e-mail  at 

tompkins.jiin@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Enviroimiental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  HoUins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  in. A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  your 
copies,  identified  by  docket  control 
number  OPP-301100,  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  {7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460.  In 
person  or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.2.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCn 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  {40  CFR  178.32). 

IV.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  a  time- 
limited  tolerance  under  FFDCA  section 
408.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  t3rpes 


of  actions  fit>m  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4,  1993).  This  final  rule  does 
not  contain  a^y  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Tide  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104-4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  OMB  review  or  any  Agency 
action  under  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 
This  action  does  not  involve  any 
technical  standards  that  woidd  require 
Agency  consideration  of  volimtary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  FIFRA 
section  18  petition  imder  FFDCA 
section  408,  such  as  the  [tolerance]  in 
this  final  rule,  do  not  require  the 
issuance  of  a  proposed  rule,  the 
requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States. 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 


power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 

For  these  same  reasons,  the  Agency 
has  determined  that  this  rule  does  not 
have  any  "tribal  implications"  as 
described  in  Executive  Order  13175, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accoimtable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule." 

V.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  ride  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Enviroiunental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 
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Dated:  February  5,  2001. 
ames  Jones, 

Director,  Registration  Division,  Office  of 
Pesticides  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
:ontinues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
J71. 

1 180.301     [Amended] 

2.  In  §  180.301,  amend  paragraph  (b) 
jy  revising  the  date  "6/30/00"  to  read 
'12/31/01." 

FR  Doc.  01-3622  Filed  2-9-01;  8:45  am] 
HUJNG  CODE  6S6&-60-S 


CORPORATION  FOR  NATIONAL  AND 

coMMUNrrv  service 

45  CFR  Part  2525 
RIN  3045-AA09 

AmeriCorps  Education  Awards:  Delay 
of  Effective  Date 

AGENCY:  Corporation  for  National  and 

Commimity  Service. 

ACTION:  Final  rule;  delay  of  effective 

date. 


SUMMARY:  In  accordance  with  the 
memorandum  of  January  20,  2001,  from 
the  Assistant  to  the  President  and  Chief 
of  Staff,  entitled  "Regulatory  Review 
Plan,"  published  in  the  Federal  Register 
on  January  24,  2001,  this  action 
temporarily  delays  for  60  days  the 
effective  date  of  an  amendment  to  the 
rule  entitled  "AmeriCorps  Education 
Awards,"  published  in  the  Federal 
Register  on  December  13,  2000,  at  65  FR 
77820.  This  rule  concerns  em  individual 
who  successfully  completes  a  term  of 
service  in  a  national  service  position 
(referred  to  as  an  "AmeriCorps 
member")  is  eligible  for  an  education 
award.  An  AmeriCorps  Member  may 
use  an  education  award  to  repay 
qualified  student  loans  or  to  pay  for 
approved  educational  expenses.  To  the 
extent  that  5  U.S.C.  section  553  applies 
to  this  action,  it  is  exempt  from  notice 
and  comment  because  it  constitutes  a 
rule  of  procedure  under  5  U.S.C.  section 
553(b)(A).  Alternatively,  the 
Corporation's  implementation  of  this 
action  without  opportunity  for  public 
comment,  effective  immediately  upon 
publication  today  in  the  Federal 
Register,  is  based  on  the  good  cause 
exceptions  in  5  U.S.C.  section  553(b)(B) 
and  553(d)(3)  seeking  public  comment 
is  impracticable,  uiuiecessary  and 


contrary  to  the  public  interest.  The 
temporary  60-day  delay  in  effective  date 
is  necessary  to  aUow  further  review  and 
consideration  of  new  regulations, 
consistent  with  the  Assistant  to  the 
President's  memorandum  of  January  20, 
2001.  Given  the  imminence  of  the 
effective  date,  seeking  prior  public 
comment  on  this  temporary  delay 
would  have  been  impractical,  as  well  as 
contrary  to  the  public  interest  in  the 
orderly  promulgation  and 
implementation  of  regulations.  The 
imminence  of  the  effective  date  is  also 
good  cause  for  making  this  rule  effective 
inunediately  upon  publication. 
EFFECTIVE  DATES:  The  effective  date  of 
the  AmeriCorps  Education  Awards, 
published  in  die  Federal  Register  on 
December  13,  2000,  at  65  FR  77820,  is 
delayed  for  60  days,  ft'om  February  12, 
2001,  to  a  new  effective  date  of  April  13, 
2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Kowalczyk,  Coordination  of  National 
Service  Programs,  Corporation  for 
National  and  Community  Service,  (202) 
606-5000,  ext.  340. 

Dated:  February  7,  2001. 
Frank  R.  Trinity, 
Acting  General  Counsel. 
[FR  Doc.  01-3559  Filed  2-9-01;  8:45  am] 
BIIXING  CODE  605a-$S-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  24 

[WT  Docket  No.  97-82;  FCC  01-17] 

Installment  Payment  Financing  for 
Personal  Communications  Services 
(PCS)  Licensees 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  denial. 

summary:  This  document  denies  five 
petitions  for  reconsideration 
("Petitions")  of  the  Commission's  Sixth 
Report  and  Order  and  Order  on 
Reconsideration  ("C/F  Block  Sixth 
Report  and  Ordef)  challenging  a 
number  of  the  modifications  to  the  C 
and  F  block  service  and  auction  rules. 
The  Commission  declines  to  further 
revise  its  rules  and  affirms  its 
modifications  as  adopted  in  the  C/F 
Block  Sixth  Report  and  Order 
FOR  FURTHER  INFORMATION  CONTACT: 
Regina  Martin,  Auctions  and  Industry 
Analysis  Division,  Wireless 
Telecommimications  Bureau,  at  (202) 
418-0660. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  an  Order  on 


Reconsideration  {.Order)  in  WT  Docket 
No.  97-82,  adopted  on  January  16,  2001, 
and  released  on  January  18,  2001.  The 
complete  text  of  the  Order  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  CY-A257),  445 
12th  Street,  SW.,  Washington,  DC.  It 
may  also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Services, 
Inc.  (ITS,  Inc.),  445  12th  Street,  SW., 
Room  CY-B400,  Washington,  DC  20554, 
(202)  314-3070.  The  Order  is  also 
available  on  the  Internet  at  the 
Commission's  web  site:  http:// 
www.fec.gov/wtb/documents.html. 

I.  Introduction 

1.  In  the  Order,  we  address  the  five 
petitions  for  reconsideration 
("Petitions")  of  the  Commission's  C/F 
Block  Sixth  Report  and  Order.  65  FR 
53624  (September  5,  2000).  In  that 
document  we  modified  the  auction  and 
service  rules  for  C  emd  F  block 
broadband  Personal  Communications 
Services  (PCS)  licenses.  For  the  reasons 
set  forth,  we  deny  these  Petitions  and 
affirm  our  findings  in  the  C/F  Block 
Sixth  Report  and  Order. 

n.  Background 

2.  The  Commission  outlined  the 
original  framework  for  C  and  F  block 
auctions  in  the  1994  Competitive 
Bidding  Fifth  Report  and  Order, 
establishing  the  C  and  F  blocks  as  "set- 
aside"  licenses  for  "entrepreneurs"  in 
which  eligibility  would  be  restricted  to 
entities  below  a  specified  financial 
threshold.  See  59  FR  37566  (July  22, 
1994).  These  provisions  were  consistent 
with  Congress'  mandate  to  promote 
participation  of  small  businesses,  rural 
telephone  companies,  and  businesses 
owned  by  members  of  minority  groups 
and  women  (collectively  "designated 
entities")  in  the  provision  of  spectrum- 
based  services.  In  addition,  the 
Commission  adopted  special  provisions 
for  the  C  and  F  blocks  to  assist 
designated  entities. 

3.  Section  309(j)(4  J  of  the 
Communications  Act  directs  the 
Commission,  in  prescribing  regidations 
to  implement  the  objectives  of  section 
309(j){3),  to,  infer  alia:  (i)  Establish 
performance  requirements  to  ensure 
prompt  delivery  of  service  to  rural  areas 
and  prevent  warehousing  of  spectrum 
by  licensees;  (ii)  prescribe  area 
designations  and  bandwidth 
assignments  that  promote  an  equitable 
geographic  distribution  of  licenses  and 
services,  economic  opportimity  for  a 
wide  variety  of  applicants,  including 
designated  entities,  and  rapid 
deployment  of  services;  and  (iii)  ensure 
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that  designated  entities  are  given  the 
opportunity  to  participate  in  the 
provision  of  spectrum-based  services, 
and,  for  such  purposes,  consider  using 
bidding  piefierences  and  other 
procedures. 

4.  The  Commission  has  held  four 
entrepreneurs'  block  broadband  PCS 
auctions  to  date.  The  initial  C  block 
licenses  were  awarded  through  two 
auctions.  Auction  No.  5,  which  ended 
on  May  6, 1996,  and  Auction  No.  10, 
which  concluded  on  July  16,  1996. 
Auction  No.  11.  the  initial  F  block 
auction,  ended  on  January  14, 1997,  and 
also  included  D  and  E  block  licenses. 
Auction  No.  22,  which  concluded  on 
April  15. 1999,  made  available  C  and  F 
block  licenses  that  had  been  returned  to, 
or  reclaimed  by,  the  Commission.  The 
inventory  for  Auction  No.  35,  which 
began  on  December  12,  2000,  includes 
422  licenses  covering  195  various  Basic 
Trading  Areas  (BTAs).  The  422  licenses 
include  312  C  block  10  MHz  Ucenses,  43 
C  block  15  MHz  licenses,  and  67  F  block 
10  MHz  licenses. 

5.  On  June  7,  2000,  we  released  a 
Further  Notice  of  Proposed  Ridemaking 
["Further  NPRM"),  65  FR  37092  (June 
13,  2000),  which  set  forth  tentative 
conclusions  and  proposals  concerning 
the  C  and  F  block  rules.  On  August  29, 
2000.  we  released  the  C/F  Block  Sixth 
Report  and  Order,  which  resolved  the 
issues  raised  in  the  Further  NPRM  and 
revised  the  service  and  auction  rules  for 
the  auction  of  C  and  F  block  broadband 
PCS  licenses  in  furtherance  of  the 
various  goals  of  section  309(j)  of  the 
Communications  Act.  The  C/F  Block 
Sixth  Report  and  Order,  among  a 
number  of  other  modifications  to  the 
Commission's  rules,  reconfigured  the 
size  of  C  block  spectrum  license  size; 
removed  the  entrepreneur  eligibility 
restrictions  (permitted  "open"  bidding) 
for  some,  but  not  all,  licenses  available 
in  Auction  No.  35  and  in  hituie  C  and 

F  block  auctions;  eliminated  bidding 
credits  in  closed  bidding;  and  modified 
the  transfer  restrictions  for  C  and  F 
block  licenses.  As  addressed  more  fully. 
Petitioners  challenge  a  number  of  the 
modifications  to  the  C  and  F  block 
service  and  auction  rules  adopted  in  the 
C/F  Block  Sixth  Report  and  Order. 

m.  Discussion 

A.  Reconfiguration  of  C  Block  Spectrum 
License  Size 

6.  Background.  ]n  the  C/F  Block  Sixth 
Report  and  Order,  we  reconfigured  each 
30  MHz  C  block  license  available  in 
Auction  No.  35,  or  any  subsequent 
auction,  into  three  10  MHz  C  block 
licenses. 


7.  Discussion.  All  five  of  the 
Petitioners  object  to  the  Commission's 
decision  to  split  the  30  MHz  C  block 
licenses  into  three  10  MHz  licenses. 
Petitioners  argue  that  a  10  MHz  license 
is  insufficient  to  provide  advanced 
mobile  services.  We  considered  and 
rejected  similar  argiunents  in  the  C/F 
Block  Sixth  Report  and  Order.  As 
explained,  we  decline  to  further 
reconfigiu^  the  available  C  block 
licenses  and  we  affirm  our  decision  to 
provide  for  three  10  MHz  C  block 
licenses. 

8.  As  the  petitioners  have  not 
provided  any  new  rationale  to  justify 
deviating  from  our  conclusion  in  the  C/ 
F  Block  Sixth  Report  and  Order,  we 
decline  to  reconsider  our  decision  to 
divide  each  available  30  MHz  C  block 
license  into  three  10  MHz  licenses. 
Historically  10  MHz  has  been  one  of  the 
principal  license  sizes  used  in 
broadband  PCS.  hi  the  C/F  Block  Sixth 
Report  and  Order,  we  foimd  that  10 
MHz  is  a  viable  minimiun  license  size. 
Moreover,  we  note  that  our  rules  permit 
aggregation,  subject  to  the  spectrum  cap, 
and  a  10  MHz  license  allows  bidders  to 
acquire  additional  spectrum  in 
particular  markets.  Further,  we  believe 
dividing  the  spectrum  into  three  10 
MHz  C  block  licenses  should  promote  a 
wider  dissemination  of  licenses,  provide 
bidders  with  more  flexibility  to  adapt 
their  bidding  strategies  to  meet  their 
business  plans,  and  should  make 
licenses  more  affordable,  especially  for 
entrepreneurs.  As  we  noted  in 
establishing  both  20  MHz  and  10  MHz 
licenses  for  wireless  use  in  the  700  MHz 
service,  10  MHz  wireless  licenses 
"should  prove  of  interest  to  parties  in 
the  record  who  desire  spectrum  to 
deploy  iimovative  wireless 
technologies,  including  high-speed 
Internet  access,  that  do  not  require  as 
much  spectnun."  Thus,  we  continue  to 
believe  that  this  reconfiguration,  along 
with  the  other  rule  modifications 
adopted  in  the  C/F  Block  Sixth  Report 
and  Order,  meets  the  diverse  needs  of 
both  large  and  small  carriers  seeking  to 
participate  in  the  next  C  and  F  block 
auction.  The  reconfiguration  ensures  the 
most  efficient  use  of  spectrum  through 
the  competitive  bidding  process  while 
at  the  same  time  promoting  wider 
auction  participation  and  license 
distribution  in  accordance  with  the 
goals  of  section  309(j)  of  the 
Communications  Act.  Lastly,  as 
explained,  we  note  that  we  have 
retained  entrepreneiu  eligibility 
restrictions  for  some  C  block  licenses  to 
ensure  that  entrepreneurs  are  provided 
greater  opportunities  to  acquire 
spectnun  to  fulfill  their  business  needs. 


B.  Eligibility  Restrictions  Under  a  Tiered 
Approach 

9.  Background,  hi  the  C/F  Block  Sixth 
Report  and  Order,  we  divided  the  BTAs 
into  two  categories,  "Tier  1"  BTAs  and 
"Tier  2"  BTAs.  Tier  1  comprises  BTAs 
with  populations  that,  according  to  the 
1990  census,  are  equal  to  or  greater  than 
2.5  million;  and  Tier  2  comprises  the 
remaining  BTAs.  We  decided  to 
establish  open  bidding  (bidding  without 
entrepreneur  eligibility  restrictions)  for 
two  of  the  three  newly  reconfigured  10 
MHz  C  block  licenses  in  Tier  1  and  for 
one  of  the  three  newly  reconfigured  10 
MHz  C  block  licenses  in  Tier  2.  We  also 
adopted  open  bidding  for  all  F  block 
licenses  available  in  Auction  No.  35  and 
in  all  future  auctions. 

10.  Discussion.  Tiers.  Northcoast 
urges  the  Commission  to  reconsider  and 
simplify  its  tiering  and  eligibility 
restrictions  by  eliminating  all  tiering 
and  by  allowing  open  bidding  only  for 

a  single  10  MHz  C  block  license  in  all 
markets.  Northcoast  asserts  that,  under 
the  new  tiering  rule,  it  will  be  unable  to 
meet  its  business  plans  because  it  will 
not  be  able  to  competitively  bid  for 
available  C  block  spectrum  in  markets 
with  a  population  above  2.5  million.  We 
considered  and  rejected  similar 
arguments  in  the  C/F  Block  Sixth  Report 
and  Order.  We  continue  to  believe  that 
this  approach  is,  in  conjunction  with 
the  other  modifications  to  the 
entrepreneur  eligibility  restrictions,  the 
most  effective  method  of 
accommodating  the  various  business 
plans  of  both  small  and  larger  carriers 
and  is  fully  consistent  with  the  statutory 
goals  for  competitive  bidding.  This 
approach,  in  conjimction  with  the 
changes  in  entrepreneur  eligibility 
restrictions,  makes  more  spectrum 
available  for  "open"  bidding  in  the  most 
populous  markets  where  the  demand  for 
spectrum  by  existing  CMRS  carriers  is 
the  greatest  and  the  prospects  of  a 
spectrum  shortage  for  these  carriers  is 
the  most  acute.  At  the  same  time,  this 
approach  keeps  most  of  the  C  block 
spectrum  (i.e.  20  MHz)  closed  in  all  but 
the  very  largest  markets,  while  also 
retaining  restricted  eligibility  for  some 
spectrum  (i.e.  10  MHz)  even  in  those 
latter  cases.  Thus,  under  our  new  rules, 
entrepreneurs  will  have  an  opportunity 
to  acquire  additional  spectrum  on  a  set- 
aside  basis  in  all  available  C  block 
markets,  which  should  assist  them  in 
achieving  their  business  goals  and 
objectives.  At  the  same  time,  our  new 
rules  also  take  into  account  the  need  of 
many  large  carriers  to  acquire  additional 
spectrum.  In  adopting  this  approach,  we 
have  also  taken  into  account  seqtion 
309(j)(3)  of  the  Communications  Act 
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which  requires  us  to  promote  a  variety 
of  objectives,  including  but  not  limited 
to,  the  promotion  of  economic 
opportunity  and  competition,  and  the 
dissemination  of  licenses  among  a  wide 
variety  of  applicants,  in  order  to  serve 
the  needs  of  the  public.  We  continue  to 
believe  that  "our  decision  to  establish 
two  tiers  with  2.5  million  population 
demarcation  represents  the  most 
reasonable  balancing  of  the  various 
competing  public  interest  factors  that 
bear  on  this  issue."  For  the  foregoing 
reasons,  we  Jiffinn  our  decision  in  the  C/ 
F  Block  Sixth  Report  and  Order  to 
utilize  a  tiered  approach,  limiting  non- 
entrepreneurs  participation  to  certain 
markets. 

11.  30  MHz  and  15  MHz  C  block 
licenses.  Alpine  maintains  that  the 
Commission,  in  eliminating  some  of  the 
entrepreneur  eligibility  restrictions, 
failed  to  consider  the  309(j)(3)  statutory 
objectives,  particularly  the  objective  to 
avoid  the  excessive  concentration  of 
licenses.  Additionally,  several 
petitioners  state  that  the  record  does  not 
support  the  Commission's  decision  to 
eliminate  some  of  the  entrepreneur 
eligibility  restrictions.  These  petitioners 
assert  that  the  majority  of  the 
commenters  favored  maintaining  the 
entrepreneur  eligibility  restrictions.  As 
discussed,  by  eliminating  some,  but  not 
all,  of  the  C  block  entrepreneur 
eligibility  restrictions,  we  give  effect  to, 
and  reasonably  balance,  as  many  of  the 
section  309(j)  objectives  as  possible. 

12.  Section  309(j)(3)  directs  the 
Commission  to  seek  to  promote  a  variety 
of  objectives,  including  economic 
opportimity,  competition,  and  the  rapid 
deployment  of  new  technologies  and 
cervices  by,  inter  alia,  disseminating 
licenses  among  a  wide  variety  of 
applicants.  In  certain  instances,  these 
objectives  conflict,  thus  requiring  the 
Commission  to  balance  the  competing 
objectives.  Section  309(j)  does  not 
require  the  Commission  to  seek  to 
promote  the  participation  of  small 
businesses  in  PCS  auctions  at  the 
expense  of  other  enumerated  309(j)(3) 
objectives  nor  does  it  give  one  objective 
greater  weight  than  another  objective.  In 
balancing  the  309(j)(3)  objectives, 
including  the  avoidance  of  the  excessive 
concentration  of  licenses,  we  reviewed 
the  record  before  us  and  have  taken  into 
account  the  needs  of  both  large  and 
small  carriers  to  acquire  additional 
spectrum  to  provide  services  and/or  to 
satisfy  their  business  plans.  In  the  C/F 
Block  Sixth  Report  and  Order,  we 
concluded  that  it  was  fair  and 
appropriate  to  apportion  the  spectrum 
to  accommodate  the  interests  of  large 
carriers  to  obtain  additional  spectrum  to 
"fill  out"  regional  or  national  service 


areas.  At  the  same  time,  we  decided  to 
maintain  a  significant  set-aside  of  C 
block  spectrum  for  entrepreneurs.  As 
previously  explained,  section  309(j) 
does  not  mandate  the  use  of  set-asides 
or  any  other  method  to  promote  the 
participation  of  small  businesses  in 
spectrum  auctions,  particularly  in  light 
of  changed  circumstances. 

13.  Three  petitioners  argue  that  the 
record  provides  no  justification  for 
providiiig  large  carriers  with  additional 
spectrum.  Specifically,  they  point  to 
recent  general  statements  in  news 
articles  where  two  large  carriers  asserted 
that  they  have  a  sufficient  amount  of 
spectrum.  Therefore,  petitioners  argue 
that  the  record  provides  no  justification 
for  providing  them  with  an  opportimity 
to  acquire  additional  spectrum.  As  we 
previously  discussed,  circumstances  in 
the  industry  have  changed  dramatically, 
and  continue  to  change,  since  the 
implementation  of  our  rules  in  1994. 
The  introduction  of  wireless  Internet, 
advanced  data,  and  3G  services,  as  well 
as  global  competition  within  these 
services,  has  created  a  shortage  of 
suitable  available  spectrum.  The 
statement  of  two  large  carriers,  as 
reported  in  two  recent  news  articles, 
does  not  undermine  the  record  as  a 
whole,  particularly  where  other  large 
carriers  claim  that  they  need  additional 
spectrum  to  provide  advanced  services 
or  to  fulfill  their  business  plans.  We 
believe  that  apportioning  the  spectrum 
as  described  promotes  the  further 
development  of  CMRS  competition  and 
innovation,  especially  in  large  markets. 
For  these  reasons,  we  affirm  ovu' 
position  in  the  C/F  Block  Sixth  Report 
and  Order  to  remove  the  eligibility 
restrictions  for  some,  but  not  all,  of  the 
available  C  block  spectrum. 

14.  F  block  licenses.  Four  petitioners 
requested  that  the  Commission  retain 
entrepreneur  eligibility  requirements  for 
F  block  licenses.  These  petitioners  argue 
that  the  Commission  failed  to  provide 
support  for  eliminating  the  F  block  set- 
aside,  particularly  in  light  of  the  success 
of  F  block  licensees.  For  instance, 
Northcoast  argues  that  since 
entrepreneurs  are  in  the  process  of 
building  out  their  systems  and  service 
has  not  been  delayed  to  the  public,  the 
entreprenein  eligibility  requirement 
should  be  maintained.  These  petitioners 
have  not  provided  any  new  rationale  to 
justify  the  preservation  of  the  F  block 
set-aside.  We  considered  arguments 
such  as  Northcoast's  when  we  reached 
our  decision  in  the  C/F  Block  Sixth 
Report  and  Order.  As  we  stated  there, 
the  need  for  additional  open  spectrum 
that  exists  in  the  C  block  markets  also 
extends  to  the  F  block  markets. 
Additionally,  open  bidding  for  F  block 


licenses  may  lead  to  more  expeditious 
provision  of  wrireless  services  to  the 
public.  The  C  and  F  blocks  have  been 
subject  to  different  regulatory 
requirements,  reflecting  the  different 
bidding  and  marketplace  histories  of  the 
two  blocks  as  well  as  the  corresponding 
different  equity  and  reliance  concerns 
applicable  to  bidders  and  licensees  in 
each  of  the  blocks.  Taking  into  account 
the  divergent  history  of  F  block,  we 
decided  to  remove  the  entrepreneur 
eligibility  restrictions  and  to  allow  open 
bidding  for  all  available  F  block  licenses 
in  Auction  No.  35  and  in  future 
auctions.  This  determination  was 
informed  by  the  fact  that  almost  every 
market  with  an  available  F  block  license 
already  has  a  significant  30  MHz  C 
block  entrepreneur  presence.  Thus,  we 
foimd  that  we  could  modify  the  F  block 
eligibility  rules  while  preserving  the 
diversity  of  opportvmity  and  service  that 
are  goals  of  section  309(j).  For  these 
reasons,  we  affirm  our  position  in  the  C/ 
F  Block  Sixth  Report  and  Order  to  allow 
open  bidding  and  eliminate  the  F  block 
entrepreneur  eligibility  restrictions. 

15.  Unsold  set-aside  licenses.  For 
Auction  No.  35,  in  the  C/F  Block  Sixth 
Report  and  Order,  we  eliminated 
entrepreneur  eligibility  requirements  for 
all  C  block  licenses  that  were  available 
but  not  sold  in  Auction  No.  22.  We  also 
decided  to  eliminate  the  set-aside  for 
any  C  and  F  block  license  that  was 
available,  but  not  sold,  in  any 
subsequent  auction.  RTG  and  OPASTCO 
urge  the  Commission  not  to  eliminate 
entrepreneur  eligibility  requirements  for 
licenses  imsold  in  Auction  No.  22,  but 
rather  provide  entrepreneurs  with  one 
more  opportunity  to  bid  on  such 
licenses  on  a  closed  basis  as  well  as  on 
future  unsold  licenses  under  a  set-aside 
approach.  We  previously  considered 
RTG  and  OPASTCO's  position  and 
determined  that  closed  bidding  for  this 
spectrum  will  not  result  in  the 
acquisition  and  construction  of  these 
licenses.  The  failiu^  of  certain  15  MHz 
C  block  licenses  to  sell  in  Auction  No. 
22  indicates  that  closed  bidding  for 
these  licenses  will  not  expeditiously 
result  in  the  acquisition  and 
construction  of  these  licenses  and  in 
service  to  the  public.  By  lifting  the 
eligibility  restrictions  for  these  unsold 
licenses,  we  seek  to  prevent  additional 
delays  in  their  utilization.  For  these 
reasons,  we  affirm  our  decision  in  the  C/ 
F  Block  Sixth  Report  and  Order  and  will 
provide  all  bidders  with  an  opportunity 
to  acquire  previously  unsold  set-aside 
licenses. 

C.  Competitive  Bidding  Design 

16.  Background.  In  the  C/F  Block 
Sixth  Report  and  Order,  we  rejected 
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Nextel  Communications,  Inc.'s 
("Nextel")  bulk  bid  proposal.  We 
concluded  that  Nextel's  proposal  would 
exclude  all  but  a  very  few  competitors. 
We  also  left  to  the  Bureau,  under  its 
existing  delegated  authority,  the  final 
selection  of  a  competitive  bidding 
design  and  methodology  for  Auction 
No.  35,  including  the  decision  whether 
to  implement  a  combinatorial  (package) 
bidding  design  for  the  auction.  On 
September  6,  2000,  the  Bureau  released 
the  Comment  Public  Notice.  65  PR 
55243  (September  13,  2000),  which 
invited  public  comment  on  its  auction 
procediires  for  the  C  and  F  block 
auction,  including  the  proposal  to  adopt 
a  simultaneous  multiple  round  bidding 
methodology.  On  October  5,  2000,  the 
Bureau  released  the  Procedures  Public 
Notice.  65  FR  75702  (Decemb«r  4,  2000), 
in  which,  inter  alia,  it  determined  to 
utilize  a  simultaneous  multiple  roimd 
bidding  design  for  Auction  No.  35. 
Subsequentiy,  on  November  6,  2000, 
Nextel  filed  a  petition  seeking  to  change 
the  Auction  No.  35  design  to  allow 
package  bidding.  The  Bureau  denied 
Nextel's  Petition. 

17.  Discussion.  As  an  alternative  to 
the  Commission  reserving  at  least  20 
MHz  of  spectrum  for  entrepreneurs, 
RTG  and  OPASTCO  have  requested  that 
the  Commission  provide  entities  with  a 
means  of  combinatorial  bidding  on  the 
disaggregated  licenses.  We  reject  this 
alternative  because,  as  the  Bureau       , 
previously  explained  in  response  to 
Nextel's  request  for  combinatorial 
bidding,  the  public  interest  would  not 
be  served  by  implementing  package 
bidding  for  Auction  No.  35. 
Implementation  of  a  package  bidding 
design  would  have  necessitated  a  notice 
and  comment  period  due  to  the  unique 
auction  and  service  rules  applicable  to 
Auction  No.  35.  The  pubUc  had  ample 
opportunity  to  request  an  alternative 
bidding  design  prior  to  the  start  of 
Auction  No.  35.  First,  we  sought 
comment,  in  the  Further  NPRM.  on 
possible  ways  for  bidders  to  efficiently 
aggregate  licenses  in  Auction  No.  35. 
The  Bureau  also  invited  public 
comment  on  its  proposal  to  adopt 
simultaneous  multiple  round  bidding. 
No  party  filed  comments  contesting  this 
bidding  methodology.  In  denjring 
Nextel's  Petition,  the  Bureau  foimd  that 
establishing  combinatorial  bidding,  after 
the  short-form  application  filing 
deadline,  would  impose  delay  on 
auction  participants  that  would  not  be 
in  the  public  interest. 

18.  Moreover,  the  Commission  has  not 
yet  conducted  an  auction  utilizing 
combinatorial  bidding  due  to  the 
complexity  of  implementing  such  a 
bidding  design.  Although  the  Bureau 


has  adopted  package  bidding 
procedures  for  the  auction  of  the  747- 
762  and  777-792  MHz  bands  (Auction 
No.  31),  the  package  bidding  procedures 
established  for  Auction  No.  31  were  not 
designed  with  Auction  No.  35  in  mind. 
Accordingly,  absent  significant 
modification,  such  a  design  would  have 
been  complex  and  impractical  to 
implement  for  Auction  No.  35, 
particularly  in  light  of  the  large  niunber 
of  licenses  involved.  Further,  applicants 
prepared  business  plans  based  on  the 
Bureau's  bidding  methodology 
annoimced  in  the  Procedures  Public 
Notice.  As  noted,  parties  that  need 
additional  spectrum  have  the  ability  to 
aggregate  licenses,  subject  to  the  CMRS 
spectnmi  cap.  For  these  reasons,  we 
affirm  that  the  final  selection  of  a 
bidding  design  is  within  the  Bureau's 
delegated  authority  and  we  will  not 
disturb  the  Bureau's  final  selection  of  a 
simultaneous  multiple  round  bidding 
design  for  Auction  No.  35. 

D.  Bidding  Credits 

19.  Background.  In  the  C/F  Block 
Sixth  Report  and  Order,  we  decided  to 
maintain  existing  small  and  very  small 
business  bidding  credits  (15  percent  and 
25  percent,  respectively)  for  licenses 
won  in  open  bidding  and  to  eliminate 
bidding  credits  for  licenses  won  in 
closed  bidding.  With  respect  to  open 
bidding,  we  concluded  that  bidding 
credits  of  15  and  25  percent  will  allow 
effective  competition  by  small 
businesses.  With  respect  to  closed 
bidding,  we  concluded  that  the 
continued  use  of  bidding  credits  in 
restricted  auctions  would  not  serve  its 
intended  purpose. 

20.  Discussion.  Open  Bidding.  We 
received  petitions  from  Northcoast,  RTG 
and  OPASTCO  requesting  an  increase  in 
bidding  credits  in  open  auctions. 
Northcoast  argues  that  retaining  the 
existing  levels  of  bidding  credits  (15  and 

25  percent)  in  open  bidding  will  not 
permit  effective  competition  by  small 
businesses.  Similarly,  RTG  and 
OPASTCO  argue  that  the  Commission 
should  increase  bidding  credits  in  open 
auctions  to  ensure  that  entrepreneurs 
have  an  opportimity  to  participate.  We 
considered  and  rejected  these  arguments 
in  the  C/F  Block  Sixth  Report  and 
Order  We  noted  that  in  oiu-  Specialized 
Mobile  Radio  (SMR)  900  MHz  auction- 
using  bidding  credits  of  10  percent  and 
15  percent — 75  percent  of  the  winning 
bidders  were  small  businesses,  winning 

26  percent  of  the  licenses.  Moreover,  in 
Auction  No.  11,  the  auction  of  D,  E,  and 
F  block  licenses,  small  and  very  small 
business  were  the  high  bidders  for  141 
of  the  986  D  and  E  block  licenses  won 
in  that  auction,  even  though  bidding 


credits  were  not  available  for  D  and  E 
block  licenses.  Thus,  small  businesses 
have  proven  to  be  competitive  in 
auctions  even  where  we  have  provided 
for  lower  bidding  credits  than  what  we 
have  adopted  for  Auction  No.  35. 
Northcoast,  RTG  and  OPASTCO  have 
not  provided  any  new  rationale  to 
justify  increasing  the  level  of  bidding 
credits  for  licenses  subject  to  open 
bidding.  Therefore,  for  open  licenses,' 
we  will  maintain  the  current  level  of 
bidding  credits  for  small  and  very  small 
businesses. 

21.  Closed  Bidding.  With  respect  to 
closed  bidding,  four  petitioners  object  to 
the  Commission's  decision  to  eliminate 
bidding  credits  in  closed  auctions. 
These  petitioners  argue  that  by 
eliminating  the  bidding  credits  in  closed 
auctions,  the  Conmiission  has  violated 
the  congressional  mandate  pursuant  to 
section  309(j)  to  provide  small  and  very 
small  businesses  with  a  meaningful 
opportxmity  to  compete  in  spectium 
auctions.  Specifically,  Northcoast, 
NTCA,  and  RTG  and  OPASTCO  are 
concerned  that,  without  bidding  credits, 
small  and  very  small  businesses  will  be 
unable  to  compete  against 
"grandfathered"  entities  that  are 
generating  millions  of  dollars  in  gross 
revenues. 

22.  We  considered  and  rejected  this 
argument  in  the  C/F  Block  Sixth  Report 
and  Order.  We  noted  that  two  groups 
are  included  among  those  entities 
eligible  to  participate  in  the 
entrepreneurs'  block  auctions.  One 
group  consists  of  well-capitalized  new 
entities  with  small  gross  revenues. 
Another  group  consists  of  older 
companies  with  small  total  assets  and 
net  revenues,  but  high  gross  revenues. 
As  we  explained,  this  situation  creates 
an  anomaly  because  the  first  group,  the 
well-capitalized  new  entities,  may 
qualify  for  bidding  credits,  while  the 
second  group,  the  older  companies,  may 
not  qualify  for  bidding  credits.  If  we 
were  to  retain  bidding  credits  in  closed 
bidding,  it  may  skew  these  auctions  in 
favor  of  well-capitalized  new  entities 
that  are  uniquely  structured  to  protect 
large  investors  from  attribution. 
Moreover,  although  there  may  be  a 
number  of  "grandfathered"  entities 
participating  in  Auction  No.  35,  we 
have  found  that  small  and  very  small 
businesses  have  been  previously 
successful  in  open  auctions  without 
bidding  credits.  As  we  are  not 
persuaded  that  small  and  very  small 
businesses  will  be  unable  to  effectively 
compete  against  "grand&thered" 
entities,  and  as  we  do  not  want  to 
imdermine  the  "grandfather"  exception, 
we  reject  petitioners'  request  to  provide 
bidding  credits  in  closed  auctions.  We 


Federal  Register / Vol.  66,  No.  29 /Monday,  February  12,  2001 /Rules  and  Regulations  9777 


continue  to  believe  that  small  and  very 
small  businesses  will  have  a  meaningful 
opportxmity  to  compete  in  Auction  No. 
35  and  in  future  spectrum  auctions.  For 
this  reason,  we  affirm  our  decision  in 
the  C/F  Block  Sixth  Report  and  Order  to 
eliminate  bidding  credits  in  closed 
auctions. 

E.  Transfer  Requirements 

23.  Background.  In  the  C/F  Block 
Sixth  Report  and  Order,  we  modified 
the  transfer  restrictions  for  C  and  F 
block  licenses.  Specifically,  we 
concluded  that  C  and  F  block  spectrum 
licenses  won  pursuant  to  open  bidding 
would  not  be  subject  to  a  five-year 
holding  and  limited  transfer  rule.  With 
respect  to  closed  bidding,  we  concluded 
that  a  licensee  would  be  allowed  to 
assign  or  transfer  a  license  to  a  non- 
entrepreneur  as  soon  as  the  licensee 
completed  its  first  construction 
benchmark.  Additionally,  we  eliminated 
unjust  enrichment  payments  for  licenses 
won  in  Auction  No.  5  and  Auction  No. 
10,  but  retained  unjust  enrichment 
payments  for  licenses  that  were 
acquired  in  Auction  No.  11  and  Auction 
No.  22.  Despite  requests  from 
commenters,  we  decided  not  to  allow  a 
carrier  to  exchange  or  transfer  restricted 
C  or  F  block  licenses  during  the  holding 
period  where  the  carrier  could 
demonstrate  "substantial  service" 
throughout  its  system,  but  not  in  the 
particular  market  that  would  be  affected 
by  the  transfer. 

24.  Discussion.  On  August  9,  2000, 
fourteen  days  before  adoption  of  the  C/ 
F  Block  Sixth  Report  and  Order, 
Congress  adopted  legislation  that  grants 
qualifying  Alaska  Native  regional 
corporations  relief  from  the 
entrepreneur  transfer  restrictions  and 
unjust  enrichment  payment 
reqiiirements.  To  qualify,  the 
corporation  (or  an  affiliate  thereof)  must 
be  organized  pursuant  to  the  Alaska 
Native  Claims  Settlement  Act,  hold  a 
PCS  license  as  of  the  date  of  the 
enactment  of  the  legislation,  and  either 
have  paid  for  the  license  in  full  or  have 
complied  with  the  payment  schedules 
for  the  license.  Cook  Inlet  Region,  Inc. 
("CIRI")  is  an  Alaska  Native  regional 
corporation  and  meets  the  requirements 
of  the  statute.  Thus,  this  legislation 
allows  CIRI  to  transfer  or  assign  a 
license  to  a  non-entreprenem-  without 
paying  any  unjust  enrichment  penalties. 
Alpine  requests  that  the  Commission,  in 
light  of  this  legislation,  revise  its 
transfer  rules  so  as  to  apply  the  same 
relief  afforded  CIRI  in  a  uniform  manner 
to  all  entrepreneiu's.  Alpine  argues  that 
if  relief  from  the  imjust  enrichment 

)enalty  requirements  is  not  applied  to 
ill  entrepreneurs,  then  this  wiU  result  in 


discriminator}'  application  of  the 
Commission's  rule.  In  the  alternative, 
Alpine  asks  the  Commission  to  amend 
its  rules  to  exclude  CIRI  from  Auction 
No.  35  if  all  entrepreneurs  cannot  be 
afforded  the  same  relief.  CIRI  and 
VoiceStream  Wireless  Corporation 
("VoiceStream')  both  oppose  Alpine's 
request  to  exclude  CIRI  from  Auction 
No.  35.  Although  CIRI  and  VoiceSti-eam 
do  not  oppose  the  elimination  of  all 
transfer  restrictions  for  entrepreneurs, 
both  parties  object  to  Alpine's  attempt 
to  utilize  a  rulemaking  proceeding  to 
decide  CIRI's  eligibility  to  participate  in 
Auction  No.  35.  Verizon  opposes 
Alpine's  request  to  remove  all  transfer 
restrictions  on  licenses  won  in  closed 
bidding.  Verizon  states  that,  absent  the 
Commission's  transfer  restrictions, 
entrepreneurs  could  purchase  licenses 
and  immediately  sell  the  licenses  to 
non-entrepreneurs. 

25.  As  stated,  we  have  made  several 
modifications  to  the  C  and  F  block 
transfer  restrictions.  In  modifying  the 
transfer  restrictions,  we  have  attempted 
to  level  the  playing  field  for 
entrepreneurs  with  respect  to  other 
licensees,  making  it  easier  for 
entrepreneurs  to  restructure  their 
spectrum  holdings,  provide  additional 
access  to  capital,  and  to  increase 
effective  competition  by  entrepreneurs. 
The  relief  accorded  CIRI  under  the 
statute  was  specifically  authorized  by 
Congress  and  narrowly  tailored.  The 
legislation,  therefore,  does  not  change 
the  Commission's  application  of  its 
transfer  requirements  to  all  other 
entrepreneurs.  As  a  matter  of  legislative 
initiative.  Congress  determined  to 
exempt  companies  like  CIRI  from  the 
economic  consequences  of  the 
application  of  the  unjust  enrichment 
provisions.  Congress  could  have 
provided  the  same  relief  to  all 
applicants,  but  instead  Congress  chose 
to  narrowly  teiilor  the  specific  relief. 
Notably,  Congress  left  intact  the 
statutory  directive  of  section 
309(j)(4)(E),  which  requires  the 
Commission  to  "require  such  transfer 
disclosures  and  antitrafficking 
restrictions  and  payment  schedules  as 
may  be  necessary  to  prevent  unjust 
enrichment  as  a  result  of  the  methods 
employed  to  issue  licenses  and 
permits."  Therefore,  Congress' 
determination  to  create  an  exemption 
that  applies  to  CIRI  does  not  show 
legislative  intent  to  exempt  all 
applicants  from  the  antitrafficking  and 
imjust  enrichment  provisions.  Nor  does 
Congress'  action  negate  the  statutory 
purpose  served  by  the  transfer 
restrictions.  Providing  all  applicants 
with  the  specific  relief  provided  to  CIRI 


would  circumvent  the  underlying 
purpose  of  retaining  a  set-aside  in  that 
entrepreneurs  could  acquire  a  license  in 
a  closed  auction  and  immediately  sell 
the  newly  acquired  license  on  the  open 
market  at  windfall  prices  without 
paying  any  penalties.  We  think  that 
such  a  result  is  neither  consistent  with 
making  licenses  available  for  closed 
bidding  by  entrepreneurs,  in  furtherance 
of  section  309(j)(4)(D)  (requiring  the 
Commission  to  ensure  that  siaall 
businesses,  inter  alia,  are  given  the 
opportxmity  to  participate  in  the 
provision  of  spectrum-based  services, 
and,  for  such  pxirposes,  consider  the  use 
of  bidding  preferences  and  other 
procedures)  nor,  as  indicated,  with  the 
directives  of  section  309(j)(4)(E) 
(requiring  various  measvu^s  to  prevent 
imjust  enrichment). 

26.  Moreover,  the  legislation  that 
provides  CIRI  with  this  relief  does  not 
at  the  same  time,  in  and  of  itself,  render 
CIRI  ineligible  for  entrepreneur  status  in 
Auction  No.  35,  or  in  any  future 
auction.  CIRI's  eligibility  to  participate 
in  Auction  No.  35  as  an  entrepreneur  is 
dependent  on  CIRI  satisfying  our 
entrepreneur  eligibility  restrictions.  The 
instant  rulemaking  proceeding  is  not  the 
proper  forum  to  challenge  congressional 
legislation  or  to  determine  CIRI's 
entrepreneur  status  for  Auction  No..  35. 
After  the  Commission  by  public  notice 
announces  that  long-form  applications 
have  been  accepted  for  filing,  Alpine 
and/or  any  other  applicant,  if  they 
choose  to  do  so,  will  have  an 
opportunity  to  challenge  CIRI's 
entrepreneurial  status  by  way  of  a 
petition  to  deny  filed  with  the 
Commission.  For  these  reasons,  we  will 
not  further  revise  its  transfer  rules  or 
amend  its  rules  to  exclude  CIRI  from 
Auction  No.  35. 

IV.  Ordering  Clause 

27.  Accordingly,  it  is  ordered, 
pursuant  to  sections  4(i),  5(b),  5(c)(1), 
303(r),  and309(j)ofthe 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  sections  154(i), 
155(b).  156(c)(1),  303(r),  and  309(j),  the 
Petitions  filed  by  Alpine  PCS,  Inc. 
National  Telephone  Cooperative 
Association,  Northcoast 
Communications.  LLC,  Office  of 
Advocacy  of  the  United  States  Small 
Business  Administration,  and  The  Rural 
Telecommunications  Group  and  the 
Organization  for  the  Promotion  and 
Advancement  of  Small 
Telecommunications  Companies  filed  in 
response  to  the  C/F  Block  Sixth  Report 
and  Order  are  denied. 

List  of  Subjects  in  47  CFR  Part  24 

Personal  communications  services. 
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Federal  Conununications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  01-3518  Filed  2-9-01;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Doclcat  No.  96041 4095-824(M>2:  i-D. 
1218000] 

Hsheries  of  the  Northeastern  United 
States;  Dealer  Reporting  Requirements 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notification  of  termination  of 
the  deferral  of  Interactive  Voice 
Response  (IVR)  System  reporting 
requirements  for  Atlantic  cod  and 
haddock  purchases;  stay. 

summary:  In  accordance  with  the 
memorandum  of  Jamlary  20,  2001,  from 
the  Assistant  to  the  President  and  Chief 
of  Staff,  entitled  "Regulatory  Review 
Plan,"  published  in  the  Federal  Register 
on  January  24,  2001,  this  action 
temporarily  stays  for  60  days  the 
effectiveness  of  the  notification 
published  in  the  Federal  Register  on 
December  29.  2000,  that  terminated  the 
deferral  of  the  IVR  system  reporting 
requirements  for  Atlantic  cod  and 
haddock  purchases  for  dealers  issued 
Northeast  Multispecies  permits. 
DATES:  Effective  February  12,  2001,  the 
rule  doounent,  Dealer  Reporting 
Requirements,  published  at  65  FR  82944 
on  December  29,  2000,  is  stayed  from 
January  28,  2001,  until  April  1,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kelley  McGrath,  (978)  281-9307  or 
Gregory  Power,  (978)  281-9304. 


SUPPLEMENTARY  INFORMATION:  To 
effectively  monitor  landings  of  quota- 
managed  species  on  a  timely  basis, 
NMFS  issued  a  final  rule  (63  FR  52639, 
October  1,  1998)  requiring  federally 
permitted  dealers  to  submit  a  weekly 
siunmary  of  purchases  of  quota- 
managed  species  through  the  IVR 
system  within  3  days  of  the  end  of  the 
reporting  week.  To  minimize  the  burden 
of  dealer  reporting  requirements,  the 
regulations  implementing  the  use  of  an 
IVR  system  also  include  authorization 
for  the  Regional  Administrator, 
Northeast  Region.  NMFS  (Regional 
Administrator)  to  defer  the  IVR 
reporting  requirements  for  any  species  if 
landings  are  not  expected  to  reach  levels 
that  would  cause  the  applicable  target 
exploitation  rate  specified  in  the 
Fisheries  Management  Plan  for  that 
species  to  be  achieved,  resulting  in 
specific  management  changes.  In  order 
to  minimize  the  burden  of  dealer 
reporting  requirements,  the  Regional 
Administrator  deferred  IVR  reporting 
requirements  for  Atlantic  mackerel, 
butterfish  and  regulated  Northeast 
MiUtispecies,  which  included  AUantic 
cod  and  haddock  in  a  notification  action 
effective  November  1,  1998  (63  FR 
57931,  October  29,  1998).  The  Regional 
Administrator  determined  that  in  order 
to  collect  accurate  data  on  a  real-time 
basis,  she  needed  to  terminate  the 
deferral  for  Atlantic  cod  and  haddock  to 
enstu«  that  the  AUantic  cod  and 
haddock  species  are  maintained  at 
sustainable  levels.  Therefore,  a 
notification  action  was  published  on 
December  29,  2000  (65  FR  82944), 
terminating  the  deferral  of  the  IVR 
system  reporting  requirements  for 
Atlantic  cod  and  haddock  purchases. 
This  action  is  effective  on  January  28, 
2001.  However,  consistent  with  the 
guidance  contained  in  the  "Regulatory 
Review  Plan,"  NMFS  is  staying  the 
effectiveness  of  the  IVR  system 
reporting  requirements  deferral  through 
March  31,  2001.  Therefore,  the  deferral 


of  the  IVR  reporting  requirements  for 
Atlantic  mackerel,  butterfish  and 
regulated  Northeast  Multispecies 
including  Atlantic  cod  and  haddock, 
will  remain  in  effect  through  March  31, 
2001 .  The  termination  of  the  stay  of  the 
IVR  system  reporting  requirements  for 
Atlantic  cod  and  haddock  purchases  is 
effective  April  1,  2001.  All  other 
reporting  requirements  as  discussed  in 
the  December  29,  2000,  notification 
remain  in  effect 

Classification 

This  action  is  authorized  by  50  CFR 
part  648  and  is  exempt  from  review 
under  Executive  Order  12866. 

To  the  extent  that  5  U.S.C.  553  applies 
to  this  action,  it  is  exempt  ftom  notice 
and  comment  because  it  constitutes  a 
nUe  of  procedure  under  5  U.S.C. 
553(b)(A).  Alternatively,  NMFS* 
implementation  of  this  rule  without 
opportunity  for  public  comment  is 
based  on  the  good  cause  exceptions  in 
5  U.S.C.  553(b)(B)  and  553(d)(3),  in  that 
seeking  public  comment  is 
impracticable,  unnecessary  and  contrary 
to  the  public  interest.  Given  the 
imminence  of  the  effective  date,  seeking 
prior  public  comment  on  this  temporary 
stay  would  have  been  impractical,  as 
well  as  contrary  to  the  public  interest  in 
the  orderly  promulgation  and 
implementation  of  regulations.  Delays 
in  implementing  the  stay  while  seeking 
public  conunent  would  have  led  to 
confusion  in  the  fishing  industry 
concerning  which  reporting 
requirements  would  be  required  for 
dealers  during  this  interim  period. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  February  6,  2001. 
Bruce  Moreliead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  01-3547  Filed  2-9-01;  8:45  am) 
BHJJNQ  CODE  3S10-22-S 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-CE-26-AD] 

RiN2120-AA64 

Airworthiness  Directives;  Cessna 
Aircraft  Company,  Models  172N,  172P, 
R172K,  172RG,  F172N,  F172P,  FR172J, 
and  FR172K  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM);  Extension  of  the  comment 

period. 

SUMMARY:  This  docvunent  provides 
additional  time  for  the  public  to 
comment  on  a  proposal  to  supersede 
Airworthiness  Directive  (AD)  80-04-08, 
which  cujTentiy  requires  inspecting 
(one-time)  the  fuel  line  and  map  light 
switch  in  the  left  hand  forward  door 
post  for  chafing  or  arcing  and  repairing 
any  damage  foimd  on  certain  Cessna 
Aircraft  Company  (Cessna)  Model  172N, 
R172K,  F172N,  and  FR172K  airplanes. 
AD  80-04-08  also  required  providing  at 
least  a  0.50-inch  clearance  between  the 
map  light  switch  and  the  fuel  line;  and 
installing  a  switch  cover  (insulator)  over 
the  map  light  switch.  The  proposed  AD 
would  extend  the  inspections  and 
installation  of  the  switch  cover 
requirement  to  certain  172N,  172P, 
R172K.  172RG,  F172N,  F172P,  FR172J, 
and  FR172K  series  airplanes,  would 
require  replacement  of  the  fuel  line,  if 
damaged;  and  would  make  the  switch 
cover  inspection  and  replacement 
repetitive.  Comments  received  on  the 
original  NPRM  (66  FR  1273,  January  8, 
2001)  specify  additional  time  to  respond 
to  the  proposed  action.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  detect  and  correct  any 
chafing  between  the  map  light  switch 
and  the  bordering  fuel  line,  which  could 
result  in  a  fuel  leak  and  an  in-flight  fire. 
DATES:  The  Federal  Aviation 
Administration  If  AA)  must  receive  any 


comments  on  this  proposed  rule  by 
April  13,  2001.  This  is  extended  from 
February  12,  2001. 
ADDRESSES:  Send  three  copies  of 
comments  to  FAA,  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2000-CE- 
26-AD,  901  Locust,  Room  506,  Kansas 
City,  Missouri  64106.  You  may  read 
comments  at  this  location  between  8 
a.m.  and  4  p.m.,  Monday  through 
Friday,  except  holidays. 

You  may  get  the  service  information 
referenced  in  the  proposed  AD  from  the 
Cessna  Aircraft  Company,  P.O.  Box 
7706,  Wichita,  Kansas  67277;  telephone: 
(316)  941-7550,  facsimile:  (316)  942- 
9008.  You  may  look  at  this  information 
at  the  Rules  Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Clyde  Erwin,  Aerospace  Engineer,  FAA, 
Wichita  Aircraft  Certification  Office, 
1801  Airport  Road,  Room  100,  Mid- 
Continent  Airport,  Wichita,  Kansas 
67209,  telephone:  (316)  946-4149; 
facsimile:  (316)  946-^407. 

Issued  in  Kansas  City,  Missouri,  on  January 
23,  200^. 

David  R.  Showers, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  01-3570  Filed  2-8-01;  12:29  pm) 
BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 


33  CFR  Part  117 
[CGD1 3-01 -001] 
RIN2115-AE47 

Drawbridge  Operations  Regulations; 
Lake  Washington  Ship  Canal,  Seattle, 
WA 

agency:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
temporarily  change  the  operating 
regulations  for  the  Ballard  Bridge  across 
the  Lake  Washington  Ship  Canal,  mile 
1.1,  at  Seattle,  Washington.  This  change 
limits  double-leaf  opening  of  the  draw 
daily  to  5  a.m.,  12:30  p.m.,  and  8  p.m. 
contingent  upon  five  hours  notice  being 
given.  Single-leaf  openings  would  be 
provided  in  accordance  with  the 
currently  established  operating  schedule 


and  would  be  imaffected  by  this 
rulemaking.  This  temporary  change  is 
needed  for  15  months  to  accommodate 
a  major  refurbishment  project  to  the 
operating  and  drive  systems  of  the 
bridge  by  the  City  of  Seattie. 

DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
April  13,  2001. 

ADDRESSES:  You  may  mail  comments 
and  related  material  to  Commander 
(oan),  Thirteenth  Coast  Guard  District, 
915  Second  Avenue,  Seattie, 
Washington  98174-1067  or  deliver  them 
to  room  3510  between  7:45  a.m.  and 
4:15  p.m.,  Monday  through  Friday, 
except  federal  holidays.  The  Aids  to 
Navigation  and  Waterways  Management 
Office  maintains  the  public  docket  for 
this  rulemaking.  Comments  and 
material  received  from  the  public,  as 
well  as  documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  will  become  part  of  this  docket 
and  will  be  available  for  inspection  or 
copying. 

FOR  FURTHER  INFORMATION  CONTACT: 
Austin  Pratt,  Project  Officer,  Thirteenth 
Coast  Guard  District,  (206)  220-7282. 

SUPPL£MENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  (CGD  or  COTP  docket 
number),  indicate  the  specific  section  of 
this  document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  they  reached  us,  please  enclose 
a  stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

Pubic  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  Commander 
Thirteenth  Coast  Guard  District  (oan)  at 
the  address  under  ADDRESSES  explaining 
why  one  would  be  beneficial.  If  we 
determine  that  one  would  aid  this 
rulemaking,  we  will  hold  one  at  a  time 
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and  place  announced  by  a  later  notice 
in  the  Federal  Register. 

Background  and  Purpose 

The  City  of  Seattle  proposes  to  replace 
the  aged  operating  and  drive  systems  of 
the  bascule  drawspan  of  the  Ballard 
Bridge  across  the  Lake  Washington  Ship 
Canal,  mile  1.1,  at  Seattle,  Washington. 
To  minimize  interference  with 
navigation,  only  one  leaf  will  be 
temporarily  disabled  at  a  time.  The 
disabled  draw  leaf  will  be  powered  by 
a  winch  system  that  will  not  perform  at 
the  usual  speed  for  this  drawbridge.  In 
order  to  avoid  lengthy  inoperative 
periods,  the  bridge  owner  proposes 
three  daily  periods  diuing  which  the 
draw  will  open  fully  for  vessels  unable 
to  safely  pass  through  one-half  of  the 
span.  With  five  hours  notice,  both 
leaves  of  the  draw  would  open  at  5  a.m., 
12:30  p.m.,  and  8  p.m.  on  any  day  of  the 
week.  Dining  the  project,  single-leaf 
openings  would  be  available  according 
to  the  operating  schedule  currently  in 
effect.  This  rulemaking  would  provide 
that  both  draw  leaves  need  not  be 
opened  for  the  passage  of  vessels, 
including  vessels  engaged  in  towing 
operations,  from  7  a.m.  to  9  a.m.  and 
from  4  p.m.  to  6  p.m.  Monday  through 
Friday,  except  federal  holidays,  for  any 
vessel  under  1000  gross  tons. 

Discussion  of  Proposed  Rule 

The  Coast  Guard  proposes  that 
double-leaf  openings  be  required  only 
three  times  daily  after  no  less  than  five 
hours  notice  for  a  requested  opening. 
These  three  scheduled  openings  would 
be  at  5  a.m.,  12:30  p.m.,  and  8  p.m. 
Single-leaf  openings  would  be  available 
whenever  openings  are  ciurently 
required  by  the  normal  operating 
regulations  of  the  bridge.  Unless  a  vessel 
is  1000  gross  tons  or  over,  it  need  not 
receive  an  opening  of  the  Ballard  Bridge 
from  7  a.m.  to  9  a.m.  and  4  p.m.  to  6 
p.m.,  Monday  through  Friday  (federal 
holidays  excepted).  With  a  single  leaf 
open  the  Ballard  Bridge  provides  62.5 
feet  of  horizontal  clearance  (125  feet 
with  both  leaves  open)  with  unrestricted 
vertical  clearance.  In  the  closed 
position,  the  drawbridge  provides  45 
feet  of  vertical  clearance  above  the  mean 
regulated  lake  level  (Lake  Washington). 
Shorter  periods  of  single-span  opening 
operations  have  been  authorized  in  the 
past.  The  majority  of  vessels  on  the 
related  reach  of  the  waterway  can  safely 
pass  through  a  single-leaf  draw  opening. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 


potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
significant  under  the  regulatory  policies 
and  procediu«s  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040, 
February  26,  1979). 

We  expect  the  economic  impact  of 
this  proposed  nde  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  luider 
paragraph  lOe  of  the  regulatory  policies 
and  procediu^s  of  DOT  is  unnecessary. 
This  conclusion  is  based  on  the  fact  that 
most  vessels  will  be  able  to  pass  the 
bridge  with  little  change  from  normal 
operations  and  that  all  vessels  can  be 
acconunodated  three  times  a  day. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  imder  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  dJ  small 
entities.  Some  vessel  owners  might  be 
temporarily  inconvenienced  by  the 
change,  if  effected,  but  the  delay  should 
not  be  significant,  especially  after  vessel 
operators  learn  of  the  change  and  can 
therefore  plan  their  trips  on  the  canal 
accordingly. 

If  you  think  that  your  business, 
organization,  or  govenunental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

CoUection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13132  and  have 
determined  that  this  rule  does  not  have 
implications  for  federalism  under  that 
Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 


the  issuance  of  Federal  regiUations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
inciu-  dfrect  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  costs.  This  proposed 
rule  would  not  impose  an  unfunded 
mandate. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Qvil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
imder  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  concern  an 
enviroimiental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 

Environment 

We  considered  the  environmental 
impact  of  this  proposed  rule  and 
concluded  that,  under  figure  2-1, 
paragraph  (32)(e)  of  Commandant 
Instruction  M16475.1C,  this  proposed 
rule  is  categorically  excluded  from 
further  envfroiunental  documentation 
because  promulgation  of  drawbridge 
regulations  have  been  found  not  to  have 
a  significant  effect  on  the  envfronment. 
A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges 
Regulations 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l-(g);  section  11/.255  also  issued 
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under  the  authority  of  Pub.  L.  102-587, 106 
Stat.  5039. 

2-  From  5  a.m.  on  June  4,  2001, 
ough  8  p.m.  on  September  30,  2002, 
§  117.1051  is  temporarily  amended  by 
adding  paragraph  (d)(4)  as  follows: 


1= 

thri 


§  11 7.1 051    Lake  Washington  Ship  Canal. 

id)*  *  * 

'(4)  From  5  a.m.  on  Jime  4,  2001,  to  8 
p.ni.  September  30,  2002,  the  Ballard 
Bridge,  mile  1.1,  need  not  open  both 
draw  leaves  for  the  passage  of  vessels, 
including  those  engaged  in  towing 
operations,  except  at  5  a.m.,  12:30  p.m. 
and  8  p.m.,  if  at  least  five  hours  notice 
is  given. 


Dated:  February  2,  2001. 
ti^ll  Brown, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Thirteenth  Coast  Guard  District. 
[FR  Doc.  01-3550  Filed  2-9-01;  8:45  am] 

BILUNG  CODE  4910-15-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[MD105-3054b;  FRL-691&-5] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Maryland;  Approval  of  Opacity 
Recodifications  and  Revisions  to 
Visible  Emissions  COMAR  26.11.06.02 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve  the 
State  Implementation  Plan  (SIP) 
revisions  submitted  by  the  State  of 
Maryland  for  the  purposes  of 
recodifying  Maryland's  general  opacity 
regulations  and  for  providing 
procedures  whereby  a  source  may  apply 
for  and  be  granted  a  federally 
enforceable  alternative  visible  emission 
standard.  In  the  Final  Rules  section  of 
this  Federal  Register,  EPA  is  approving 
the  State's  SIP  submittals  as  a  direct 
final  rule  without  prior  proposal 
because  the  Agency  views  these  as 
noncontroversial  submittals  and 
anticipates  no  adverse  comments.  A 
more  detailed  description  of  the  state 
submittals  and  EPA's  evaluation  are 
included  in  a  Technical  Support 
Document  (TSD)  prepared  in  support  of 
this  rulemaking  action.  A  copy  of  the 
TSD  is  available,  upon  request,  from  the 
EPA  Regional  Office  listed  in  the 
ADDRESSES  section  of  this  document.  If 
ao  adverse  comments  are  received  in 


response  to  this  action,  no  further 
activity  is  contemplated.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
vnll  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time. 
DATES:  Comments  must  be  received  in 
wrriting  by  March  14,  2001. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Denis  Lohman,  Acting 
Chief,  Technical  Assessment  Branch, 
Mailcode  3AP22,  U.S.  Environmental 
Protection  Agency,  Region  III,  1650 
Arch  Street,  Philadelphia,  Pennsylvania 
19103.  Copies  of  the  dociunents  relevant 
to  this  action  are  available  for  public 
inspection  during  normal  business 
hoiu^  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency. 
Region  HI.  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  and 
the  Maryland  Department  of  the 
Envfronment,  2500  Broening  Highway, 
Baltimore,  Maryland  21224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  E.  Knapp,  (215)  814-2191,  at  the 
EPA  Region  III  address  above,  or  by  e- 
mail  at  knapp.ruth@epa.gov. 
SUPPLEMENTARY  INFORMATION:  For 
further  information  regarding  the 
recodifications  to  Maryland's  general 
opacity  regulations  and  the  procedures 
by  which  a  source  may  apply  for  and  be 
granted  an  alternative  visible  emission 
standard,  please  see  the  information 
provided  in  the  direct  final  action,  with 
the  same  title,  located  in  the  "Rules  and 
Regulations"  section  of  this  Federal 
Register  publication. 

Dated:  November  30,  2000. 
Bradley  M.  Campbell, 
Regional  Administrator,  Region  III. 
[FR  Doc.  01-3379  Filed  2-9-01;  8:45  am] 
BILUNG  COOE  6560-S(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  261 

[FRL-6932-8] 

Hazardous  Waste  Management 
System;  Identification  and  Listing  of 
Hazardous  Waste;  Proposed  Exclusion 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule  and  request  for 

comment. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA  or  Agency)  today  is 
proposing  to  grant  a  petition  submitted 


by  BMW  Manufacturing  Corporation, 
Greer,  South  Carolina  (BMW),  to 
exclude  (or  "delist")  a  certain  hazardous 
waste  from  the  list  of  hazardous  wastes. 
BMW  will  generate  the  petitioned  waste 
by  treating  wastewater  from  BMW's 
automobile  assembly  plant  when 
aluminum  is  one  of  the  metals  used  to 
manufacture  automobile  bodies.  The 
waste  so  generated  is  a  wastewater 
treatment  sludge  that  meets  the 
definition  of  F019.  BMW  petitioned 
EPA  to  grant  a  generator-specific 
delisting,  because  BMW  believes  that  its 
F019  waste  does  not  meet  the  criteria  for 
which  this  type  of  waste  was  listed.  EPA 
reviewed  all  of  the  waste-specific 
information  provided  by  BMW, 
performed  calculations,  and  determined 
that  the_ waste  could  be  disposed  in  a 
landfill  without  banning  human  health 
and  the  environment.  Today's  proposed 
rule  proposes  to  grant  BMW's  petition  to 
delist  its  F019  waste,  and  requests 
public  comment  on  the  proposed 
decision.  If  the  proposed  delisting 
becomes  a  final  delisting,  BMW's 
petitioned  waste  will  no  longer  be 
classified  as  F019,  and  will  not  be 
subject  to  regulation  as  a  hazardous 
waste  under  Subtitle  C  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA). 
The  waste  will  still  be  subject  to  local. 
State,  and  Federal  regulations  for 
nonhazardous  solid  wastes. 
DATES:  EPA  is  requesting  public 
comments  on  this  proposed  decision. 
Comments  will  be  accepted  until  March 
29,  2001.  Comments  postmarked  after 
tie  close  of  the  comment  period  will  be 
stamped  "late."  These  "late"  comments 
may  not  be  considered  in  formulating  a 
final  decision. 

Any  person  may  request  a  hearing  on 
this  proposed  decision  by  filing  a 
request  with  Richard  D.  Green,  Director 
of  the  Waste  Management  Division, 
EPA,  Region  4,  whose  address  appears 
below,  by  February  27,  2001.  The 
request  must  contain  the  information 
prescribed  in  section  260.20(d). 
ADDRESSES:  Send  two  copies  of  your 
comments  to  Jewell  Grubbs,  Chief, 
RCRA  Enforcement  and  Compliance 
Branch,  U.S.  Environmental  Protection 
Agency,  Region  4,  Sam  Nunn  Atlanta 
Federal  Center,  61  Forsyth  Street, 
Atlanta,  Georgia  30303.  Send  one  copy 
to  Cindy  Carter,  Appalachia  III  District, 
South  Carolina  Department  of  Health 
and  Enviroiunental  Control,  975C  North 
Church  Street,  Spartanburg,  South 
Carolina  29303.  Identify  your  comments 
at  the  top  with  this  regulator\'  docket 
number:  R4-00-01-BMWP.  Comments 
may  also  be  submitted  by  e-mail  to 
sophianopoulos.judy®epa.gov.  If  files 
are  attached,  please  identify  the  format 
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Requests  for  a  hearing  should  be 
addressed  to  Richard  D.  Green,  Director, 
Waste  Management  Division,  U.S. 
Environmental  Protection  Agency, 
Region  4,  Sam  Nunn  Atlanta  Federal 
Center,  61  Forsyth  Street,  SW..  Atlanta, 
Georgia  30303. 

The  RCRA  regidatory  docket  for  this 
proposed  rule  is  located  at  the  EPA 
Library,  U.S.  Environmental  Protection 
Agency,  Region  4,  Sam  Nunn  Atlanta 
Federal  Center,  61  Forsyth  Street, 
AUanta,  Georgia  30303,  and  is  available 
for  viewing  from  9  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding 
Federal  holidays.  The  docket  contains 
the  petition,  all  information  submitted 
by  the  petitioner,  and  all  information 
used  by  EPA  to  evaluate  the  petition. 

The  public  may  copy  material  from 
any  regulatory  docket  at  no  cost  for  the 
first  100  pages,  and  at  a  cost  of  $0.15  per 
page  for  additional  copies. 

Copies  of  the  petition  are  available 
dining  normal  business  hours  at  the 
following  addresses  for  inspection  and 
copying:  U.S.  EPA.  Region  4,  Library, 
Sam  Nunn  Atlanta  Federal  Center,  61 
Forsyth  Street,  SW.,  Atlanta,  Georgia 
30303,  (404)  562-8190;  and  Appalachia 
in  District,  South  Carolina  Department 
of  Health  and  Environmental  Control, 
975C  North  Church  Street,  Spartanburg, 
South  Carolina  29303.  The  EPA,  Region 
4,  Library  is  located  near  the  Five  Points 
MARTA  station  in  Atlanta.  The 
Appalachia  III  District  Office  of  the 
South  Carolina  Department  of  Health 
and  Environmental  Control  is  located  on 
North  Church  Street  between  Whitney 
Road  and  Mendala,  near  the 
Spartanburg  Regional  Medical  Center. 
Documents  are  also  available  for 
viewing  and  downloading  at  the  Web 
Site  of  EPA,  Region  4:  http:// 
www.epa.gov/region4/index.htinl  At 
this  site,  click  on  "Delisting,"  and  then 
on  individual  documents  to  download 
them. 

FOR  FURTHER  mFORMATION  CONTACT:  For 
general  and  technical  information  about 
this  proposed  rule,  contact  Judy 
Sophianopoulos,  South  Enforcement 
and  Compliance  Section,  (Mail  Code 
4WD-RCRA),  RCRA  Enforcement  and 
Compliance  Branch,  U.S.  Environmental 
Protection  Agency,  Region  4,  Sam  Nunn 
Atlanta  Federal  Center,  61  Forsyth 
Street,  SW.,  Atlanta.  Georgia  30303, 
(404)  562-8604.  or  call,  toll  free,  (800) 
241—1754,  and  leave  a  message,  with 
your  name  and  phone  nimiber,  for  Ms. 
Sophianopoulos  to  return  your  call. 
SUPPt.EMENTARY  INFORMATION:  The 
contents  of  today's  preamble  are  listed 
in  the  following  outline: 

I.  Background 


A.  What  Laws  and  Regulations  Give  EPA 
the  Authority  to  Delist  Wastes? 

B.  How  did  EPA  Evaluate  this  Petition? 

1.  What  methods  for  determining  delisting 
levels  did  EPA  use  in  the  past? 

What  is  the  EPACML  model  and  how  is  it 
used  to  calculate  delisting  levels? 

2.  What  is  the  DRAS  that  uses  the  new 
EPACMTP  model  to  calculate  not  only 
delisting  levels,  but  also  to  evaluate  the 
effects  of  the  waste  on  human  health  and 
the  environment? 

3.  Why  is  the  EPACMTP  an  improvement 
over  the  EPACML? 

4.  Has  the  EPACMTP  been  formally 
reviewed? 

5.  Has  EPA  modified  the  EPACMTP  as 
used  in  the  proposed  Hazardous  Waste 
Identification  Rule  (HWIR)? 

6.  What  modifications  to  the  DRAS  have 
been  made  since  the  proposal  in  65  FR 
58015-58031.  September  27,  2000? 

7.  What  methods  is  EPA  proposing  to  use 
to  determine  deUsting  levels  for  this 
petitioned  waste? 

n.  Disposition  of  Delisting  Petition 

A.  Summary  of  Delisting  Petition 
Submitted  by  BMW  Manufacturing 
Corporation,  Greer,  South  Carolina 
(BMW) 

B.  What  Delisting  Levels  Did  EPA  Obtain 
with  the  EPACML  Model  and  with 
DRAS? 

C.  How  Did  EPA  Use  the  MulUple 
Extraction  Procedure  (MEP)  to  Evaluate 
This  Delisting  Petition? 

D.  Conclusion 

m.  Limited  Effect  of  Federal  Exclusion 
Will  this  Rule  Apply  in  All  States? 

IV.  Effective  Date 

V.  Paperwork  Reduction  Act 

VI.  National  Technology  Transfer  and 

Advancement  Act 

VII.  Unfunded  Mandates  Reform  Act 

Vin.  Regulatory  Flexibility  Act.  as  Amended 
by  the  Small  Business  Regulatory 
Enforcement  and  Fairness  Act 

IX.  Executive  Order  12866 

X.  Executive  Order  13045 

XI.  Executive  Order  13084 

Xn.  Submission  to  Congress  and  General 

Accounting  Office 
XIII.  Executive  Order  13132 

I.  Background 

A.  What  Laws  and  Regulations  Give  EPA 
the  Authority  To  Delist  Wastes? 

On  January  16. 1981,  as  part  of  its 
final  and  interim  final  regulations 
implementing  section  3001  of  RCRA. 
EPA  published  an  amended  list  of 
hazardous  wastes  from  non-specific  and 
specific  sources.  This  list  has  been 
amended  several  times,  and  is 
published  in  40  CFR  261.31  and  261.32. 
These  wastes  are  listed  as  hazardous 
because  they  exhibit  one  or  more  of  the 
characteristics  of  hazardous  wastes 
identified  in  Subpart  C  of  part  261  (i.e., 
ignitability,  corrosivity,  reactivity,  and 
toxicity)  or  meet  the  criteria  for  listing 
contained  in  section  261.11(a)(2)  or 
(a)(3). 


Individual  waste  streams  may  vary, 
however,  depending  on  raw  materials, 
industrial  processes,  and  other  factors. 
Thus,  while  a  waste  that  is  described  in 
these  regulations  generally  is  hazardous, 
a  specific  waste  from  an  individual 
facility  meeting  the  listing  description 
may  not  be.  For  this  reason,  sections 
260.20  and  260.22  provide  an  exclusion 
procedure,  allowing  persons  to 
demonstrate  that  a  specific  waste  from 
a  particular  generating  facility  >  should 
not  be  regulated  as  a  hazardous  waste. 

To  have  their  wastes  excluded, 
petitioners  must  show,  first,  that  wastes 
generated  at  their  facilities  do  not  meet 
any  of  the  criteria  for  which  the  wastes 
were  listed.  See  section  260.22(a)  and 
the  background  documents  for  the  listed 
wastes.  Second,  the  Administrator  must 
determine,  where  he/she  has  a 
reasonable  basis  to  believe  that  factors 
(including  additional  constituents)  other 
than  those  for  which  the  waste  was 
listed  could  cause  the  waste  to  be  a 
hazardous  waste,  that  such  factors  do 
not  warrant  retaining  the  waste  as  a 
hazardous  waste.  Accordingly,  a 
petitioner  also  must  demons^te  that 
the  waste  does  not  exhibit  any  of  the 
hazardous  waste  characteristics  (i.e., 
ignitability,  reactivity,  corrosivity,  and 
toxicity),  and  must  present  sufficient 
information  for  the  EPA  to  determine 
whether  the  waste  contains  any  other 
toxicants  at  hazardous  levels.  See 
section  260.22(a),  42  U.S.C.  6921(f),  and 
the  backgroimd  doamients  for  the  listed 
wastes.  Although  wastes  which  are 
"delisted"  (i.e.,  excluded)  have  been 
evaluated  to  determine  whether  or  not 
they  exhibit  any  of  the  characteristics  of 
hazardous  waste,  generators  remain 
obligated  under  RCRA  to  determine 
whether  or  not  their  wastes  continue  to 
be  nonhazardous  based  on  the 
hazardous  waste  characteristics  (i.e., 
characteristics  which  may  be 
promulgated  subsequent  to  a  delisting 
decision.) 

In  addition,  residues  from  the 
treatment,  storage,  or  disposal  of  listed 
hazardous  wastes  and  mbctures 
containing  listed  hazardous  wastes  are 
also  considered  hazardoiis  wastes.  See 
sections  261.3(a)(2)(iv)  and  (c)(2)(i), 
referred  to  as  the  "mixture"  and 
"derived-from"  rules,  respectively.  Such 


'  Although  no  one  produces  hazardous  waste 
intentionally,  many  industrial  processes  result  in 
the  production  of  hazardous  waste,  as  well  as  useful 
products  and  services.  A  "generating  facility"  is  a 
facility  in  which  hazardous  waste  is  produced,  and 
a  "generator"  is  a  person  who  produces  hazardous 
waste  or  causes  hazardous  waste  to  be  produced  at 
a  particular  place.  Please  see  40  CFR  260.10  for 
regulatory  definitions  of  "generator,"  "facility." 
"person,"  and  other  terms  related  to  hazardous 
waste,  and  40  CFR  part  262  for  regulatory 
requirements  for  generators. 
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wastes  are  also  eligible  for  exclusion 
and  remain  hazardous  wastes  until 
excluded.  On  December  6, 1991,  the 
U.S.  Court  of  Appeals  for  the  District  of 
Columbia  vacated  the  "mixture/derived- 
fix)m"  rules  and  remanded  them  to  the 
EPA  on  procedural  grounds.  Shell  Oil 
Co.  V.  EPA,  950  F.2d  741  (D.C.  Cir. 
1991).  On  March  3.  1992,  EPA 
reinstated  the  mixture  and  derived-from 
rules,  and  solicited  comments  on  other 
ways  to  regulate  waste  mixtxues  and 
residues  (57  FR  7628).  These  ndes 
became  final  on  October  30,  1992,  57  FR 
49278),  and  should  be  consulted  for 
more  information  regarding  waste 
mixtures  and  solid  wastes  derived  from 
treatment,  storage,  or  disposal  of  a 
hazardous  waste.  The  miJrture  and 
derived-from  rules  are  codified  in  40 
CFR  261.3,  paragraphs  (a)(2)(iv)  and 
(c){2)(i).  EPA  plans  to  address  waste 
mixtures  and  residues  when  the  final 
portion  of  the  Hazardous  Waste 
Identification  Rule  (HWIR)  is 
promulgated. 

On  October  10,  1995,  the 
Administrator  delegated  to  the  Regional 
Administrators  the  authority  to  evaluate 
and  approve  or  deny  petitions 
submitted  in  accordance  with  sections 
260.20  and  260.22,  by  generators  within 
their  Regions  (National  Delegation  of 
Authority  8-19),  in  States  not  yet 
authorized  to  administer  a  delisting 
program  in  lieu  of  the  Federal  program. 
On  March  11,  1996,  the  Regional 
Administrator  of  EPA,  Region  4, 
redelegated  delisting  authority  to  the 
Director  of  the  Waste  Management 
Division  (Regional  Delegation  of 
Authority  8-19). 

B.  How  Did  EPA  Evaluate  This  Petition? 

This  petition  requests  a  delisting  for 
a  hazardous  waste  listed  as  F019.  In 
making  the  initial  delisting 
determination,  EPA  evaluated  the 
petitioned  waste  against  the  listing 
criteria  and  factors  cited  in  sections 
261.11(a)(2)  and  (a)(3).  Based  on  this 
review,  the  EPA  agrees  with  the 
petitioner  that  the  waste  is 
nonhazardous  with  respect  to  the 
original  listing  criteria.  (If  EPA  had 
found,  based  on  this  review,  that  the 
waste  remained  hazardous  based  on  the 
factors  for  which  the  waste  was 
originally  listed,  EPA  would  have 
proposed  to  deny  the  petition.)  EPA 
then  evaluated  the  waste  with  respect  to 
other  factors  or  criteria  to  assess 
whether  there  is  a  reasonable  basis  to 
believe  that  such  additional  factors 
could  cause  the  waste  to  be  hazardous. 
See  section  260.22(a)  and  (d).  The  EPA 
considered  whether  the  waste  is  acutely 
toxic,  and  considered  the  toxicity  of  the 
constituents,  the  concentration  of  the 


constituents  in  the  waste,  their  tendency 
to  migrate  and  to  bioaccumulate,  their 
persistence  in  the  environment  once 
released  from  the  waste,  plausible  and 
specific  types  of  management  of  the 
petitioned  waste,  the  quantities  of  waste 
generated,  and  waste  variability, 

1.  What  Methods  for  Determining 
Delisting  Levels  Did  EPA  Use  in  the 
Past? 

For  this  delisting  determination.  EPA 
used  the  information  described  in  the 
preceding  paragraph  to  identify 
plausible  exposure  routes  (i.e., 
groundwater,  surface  water,  air)  for 
hazardous  constituents  present  in  the 
petitioned  waste. 

What  is  the  EPACML  Mode!  and  how 
is  it  Used  to  Calculate  Delisting  Levels? 
EPA  used  the  EPA  Composite  Model  for 
Landfills  (EPACML)  fate  and  transport 
model,  modified  for  delisting,  as  one 
approach  for  determining  the  proposed 
delisting  levels  for  BMW's  waste.  See  56 
FR  32993-33012,  July  18,  1991.  for 
details  on  the  use  of  the  EPACML  model 
to  determine  the  concentrations  of 
constituents  in  a  waste  that  will  not 
result  in  groimdwater  contamination. 
Delisting  levels  are  the  maximum 
allowable  concentrations  for  hazardous 
constituents  in  the  waste,  so  that 
disposal  in  a  landfill  will  not  harm 
human  health  and  the  environment  by 
contaminating  grovmdwater,  surface 
water,  or  air.  A  Subtitle  D  landfill  is  a 
landfill  subject  to  RCRA  Subtitle  D 
nonhazardous  waste  regulations,  and  to 
State  and  local  nonhazardous  waste 
regulations.  If  EPA  makes  a  final 
decision  to  delist  BMW's  F019  waste, 
BMW  must  meet  the  delisting  levels  and 
dispose  of  the  waste  in  a  Subtitle  D 
landfill,  because  EPA  determined  the 
delisting  levels  based  on  a  landfill 
model.  However,  at  a  future  date  BMW 
may  beneficially  reuse  the  waste  after 
receiving  approval  by  the  EPA  ^  that 
reuse  is  at  least  as  protective  of  human 
health  and  the  environment  as  disposal 
in  a  landfill.  With  the  EPACML 
approach,  EPA  calculated  a  delisting 
level  for  each  hazardous  constituent  by 
using  the  maximum  estimated  waste 
volimie  to  determine  a  Dilution 
Attenuation  Factor  (DAF)  from  a  table  of 
waste  volumes  and  DAFs  previously 
calculated  by  the  EPACML  model,  as 
modified  for  delisting.  See  Table  2  of 
section  II.B.  below,  which  is  adapted 
fit)m  56  FR  32993-33012,  July  18, 1991. 
The  maximum  estimated  waste  volume 
is  the  maximum  number  of  cubic  yards 


of  petitioned  waste  that  BMW  estimated 
it  would  dispose  of  each  year.  The 
delisting  level  for  each  constituent  is 
equal  to  the  DAF  multiplied  by  the 
maximum  contaminant  level  (MCL) 
which  the  Safe  Drinking  Water  Act 
allows  for  that  constituent  in  drinking 
water.  The  delisting  level  is  a 
concentration  in  the  waste  leachate  that 
will  not  cause  the  MCL  to  be  exceeded 
in  groundwater  imdemeath  a  landfill 
where  the  waste  is  disposed.  This 
method  of  calculating  delisting  levels 
results  in  conservative  levels  that  are 
protective  of  groundwater,  because  the 
model  does  not  assume  that  the  landfill 
has  the  controls  required  of  Subtitle  D 
landfills. 

2.  What  Is  the  DRAS  That  Uses  the  New 
EPACMTP  Model  To  Calculate  Not  Only 
Delisting  Levels.  But  Also  To  Evaluate 
the  Effects  of  the  Waste  on  Human 
Health  and  the  Environment? 

The  EPA  is  also  proposing  to  use  the 
Delisting  Risk  Assessment  Software 
(DRAS),3  developed  by  EPA.  Region  6, 
to  evaluate  this  delisting  petition.  The 
DRAS  uses  a  new  model,  called  the  EPA 
Composite  Model  for  Leachate 
Migration  with  Transformation  Products 
(EPACMTP).  The  EPAMCTP  improves 
on  the  EPACML  model  in  several  ways. 
EPA  is  proposing  to  use  the  DRAS  to 
calculate  delisting  levels  and  to  evaluate 
the  impact  of  BMW's  petitioned  waste 
on  human  health  and  the  environment. 

Today's  proposal  provides 
backgroimd  injformation  on  the 
mechanics  of  the  DRAS,  and  the  use  of 
the  DRAS  in  delisting  decision-making. 
Please  see  the  EPA,  Region  6,  RCRA 
Delisting  Technical  Support  Document 
(RDTSD)  for  a  complete  discussion  of 
the  DRAS  calculation  methods.  The 
RDTSD,  and  Federal  Registers,  65  FR 
75637-75651,  December  4,  2000.  and  65 
FR  58015-58031,  September  27,  2000, 
are  the  sources  of  the  DRAS  information 
presented  in  today's  preamble,  and  are 
included  in  the  RCRA  regulatory  docket 
for  this  proposed  rule. 

The  DRAS  performs  a  risk  assessment 
for  petitioned  wastes  that  are  disposed 
of  in  the  two  waste  management  units 
of  concern:  surface  impoundments  for 
liquid  wastes  and  landfills  for  non- 
liquid  wastes.  BMW's  petitioned  waste 
is  solid,  not  liquid,  and  will  be  disposed 


'EPA  will  ask  for  and  respond  to  public  comment 
before  making  a  decision  on  whether  the  reuse  that 
BMW  may  propose  is  at  least  as  protective  of 
human  health  and  the  environment  as  disposal  in 
a  Subtitle  D  landfill. 


'  For  more  information  on  DRAS  and  EPAMCTP. 
please  see  65  FR  75637-75651,  December  4.  2000 
and  65  FR  5*015-58031.  September  27.  2000  The 
December  4,  2000  Federal  Register  discusses  the 
key  enhancements  of  the  EPACMTP  and  the  details 
ate  provided  in  the  background  documents  to  the 
proposed  1995  Hazardous  Waste  Identification  Rule 
(HWIR)  (60  FR  66344.  December  21.  1995).  The 
background  documents  ore  available  through  the 
RCR.'V  HWIR  FR  proposal  docket  (60  FR  66.-t44. 
December  21. 1995) 
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in  a  landfill;  therefore,  only  the 
application  of  DRAS  to  landfills  will  be 
cQscussed  in  this  preamble. 

DRAS  calculates  releases  from  solid- 
phase  wastes  in  a  landfill,  with  the 
following  assumptions:  (1)  the  wastes 
are  disposed  in  a  Subtitle  D  landfill  and 
covered  with  a  2-foot-thick  native  soil 
layer;  (2)  the  landfill  is  imlined  or 
effectively  unlined  due  to  a  liner  that 
will  eventually  completely  fail.  The  two 
parameters  used  to  characterize  landfills 
are  (1)  area  and  (2)  depth  (the  thickness 
of  the  waste  layer).  Data  to  characterize 
landfills  were  obtained  from  a 
nationwide  survey  of  industrial  Subtitle 
D  landfills.*  Parameters  and 
assiunptions  used  to  estimate 
infiltration  of  leachate  from  a  landfill 
are  provided  in  the  EPACMTP 
Background  Document  and  User's 
Guide.  Office  of  Solid  Waste,  U.S.  EPA, 
Washington,  DC,  September  1996. 

DRAS  uses  the  EPACMTP  model  to 
simulate  the  fate  and  transport  of 
dissolved  contaminants  from  a  point  of 
release  at  the  base  of  a  landfill,  through 
the  unsaturated  zone  and  underlying 
groundwater,  to  a  receptor  well  at  an 
arbitrary  downstream  location  in  the 
aquifer  (the  rock  formation  in  which  the 
groundwater  is  located).  DRAS 
evaluates,  with  the  EPACMTP  model, 
the  groundwater  exposiu« 
concentrations  at  the  receptor  well  that 
result  bom  the  chemical  release  ^nd 
transport  from  the  landfill  {.Application 
of  EPACMTP  to  Region  6  Delisting 
Progmm:  Development  of  Waste 
Volume-Specific  Dilution  Attenuation 
Factors,  U.S.  EPA,  August  1996).  For  the 
purpose  of  delisting  determinations, 
receptor  well  concentrations  for  both 
carcinogens  and  non-carcinogens  frt)m 
finite-source  degraders  and  non- 
degraders  are  determined  with  this 
model.  Delisted  waste  is  a  finite  source, 
because  in  a  finite  period  of  time,  the 
waste's  constituents  will  leach  and 
move  out  of  the  landfill.  Please  see 
Paragraph  8.  Contaminant  Release  and 
Transport  Scenario  in  section  LB. 3.  of 
this  preamble. 

3.  Why  Is  the  EPACMTP  an 
Improvement  Over  the  EPACML? 

The  EPACMTP  includes  three  major 
categories  of  improvements  over  the 
EPACML.  The  improvements  include: 

(1)  Incorporation  of  additional  fate 
and  transport  processes  (e.g., 
degradation  of  chemical  constituents; 
fate  and  transport  of  metals); 

(2)  Use  of  enhanced  flow  and 
transport  equations  (e.g.,  for  calculating 
transport  in  three  dimensions);  and 


*  Nationwide  Survey  of  Indiutrial  Subtitle  D 
Landfilb.  Westat.  1987 


(3)  Revision  of  the  Monte  Carlo 
methodology  (e.g. ,  to  allow  use  of  site- 
specific,  waste-specific  data)  [EPACMTP 
Background  Document  and  User's 
Guide.  Office  of  Solid  Waste,  U.S.  EPA. 
Washington,  DC,  September  1996). 

A  discussion  of  the  key  enhancements 
which  have  been  implemented  in  the 
EPACMTP  is  presented  here  and  the 
details  are  provided  in  the  backgroimd 
documents  to  the  proposed  1995 
Hazardous  Waste  Identification  Rule 
(HWIR)  (60  FR  66344,  December  21, 
1995).  The  background  documents  are 
available  through  the  RCRA  HWIR 
Federal  Register  proposal  docket  (60  FR 
66344,  December  21, 1995).  For 
explanations  of  mathematical  and 
chemical  terms  used  in  the  discussion, 
please  contact  Judy  Sophianopoulos, 
South  Enforcement  and  Compliance 
Section,  (Mail  Code  4WD-RCRA),  RCRA 
Enforcement  and  Compliance  Branch, 
U.S.  Environmental  Protectioa  Agency, 
Region  4,  Sam  Nimn  Atlanta  Federal 
CoBtet,  61  Forsyth  Street,  SW.,  Atlanta, 
Georgia  30303,  (404)  562-a604,  or  call, 
toll  fi-ee,  (800)  241-1754.  and  leave  a 
message,  -with  your  name  and  phone 
number,  for  Ms.  Sophianopoulos  to 
return  your  call.  You  may  also  contact 
her  by  e-mail: 
sophianopoulos. judy®epa. gov. 

The  EPACML  accounts  for:  one- 
dimensional  steady  and  uniform 
advective  flow;  contaminant  dispersion 
in  the  longitudinal,  lateral,  and  vertical 
directions;  and  sorption.  However, 
advances  in  groundwater  fate  and 
transport  have  been  made  in  recent 
years  and  EPA  proposes  and  requests 
public  comment  on  the  use  of  the 
EPACMTP,  which  is  a  more  advanced 
groimdwater  fate  and  transport  model, 
for  this  RCRA  delisting. 

The  EPACML  was  limited  to 
conditions  of  imiform  groundwater 
flow.  It  could  not  handle  accurately  the 
conditions  of  significant  groundwater 
mounding  and  non-imiform 
groundwater  flow  due  to  a  high  rate  of 
infiltration  irom  the  waste  disposal 
units.  These  conditions  increase  the 
transverse  horizontal,  as  well  as  the 
vertical,  spreading  of  a  contaminant 
plume. 

The  EPACMTP  model  overcomes  the 
deficiencies  of  the  EPACML  in  the 
following  way:  The  subsurface  as 
modeled  with  the  EPACMTP  consists  of 
an  unsaturated  zone  beneath  a  landfill 
and  a  saturated  zone,  the  underlying 
water  table  aquifer.  Contaminants  move 
vertically  downward  through  the 
unsaturated  zone  to  the  water  table.  The 
EPACMTP  simulates  one-dimensional, 
vertically  downward  flow  and  transport 
of  contaminants  in  the  unsatiu^ted 
zone,  as  well  as  two-dimensional  or 


three-dimensional  groiindwater  flow 
and  contaminant  transport  in  the 
imderlying  saturated  zone.  The 
EPACML  used  a  saturated  zone  module 
that  was  based  on  a  Gaussian 
distribution  of  the  concentration  of  a 
chemical  constituent  in  the  saturated 
zone.  The  module  also  used  an 
approximation  to  account  for  the  initial 
mixing  of  the  contaminant  entering  at 
the  water  table  (saturated  zone) 
imdemeath  the  waste  unit.  The  module 
accounting  for  initial  mixing  in  the 
EPACML  could  lead  to  unrealistic 
groundwater  concentrations.  The 
enhanced  EPACMTP  model 
incorporates  a  direct  linkage  between 
the  unsatiuated  zone  and  satiirated  zone 
modules  which  overcomes  these 
limitations  of  the  EPACML.  The 
following  mechanisms  affecting 
contaminant  migration  are  accounted 
for  in  the  EPACMTP  model:  Transport 
by  advection  and  dispersion,  retardation 
resulting  from  reversible  linear  or 
nonlinear  equilibrium  sorption  on  the 
soil  and  aquifer  solid  phase,  and 
biochemical  degradation  processes.  The 
EPACML  did  not  account  for 
biochemical  degradation,  and  did  not 
accoimt  for  sorption  as  acciu^tely  as  the 
EPACMTP. 

The  EPACMTP  consists  of  four  major 
components: 

(1)  A  module  that  performs  one- 
dimensional  analytical  and  numerical 
solutions  for  water  flow  and 
contaminant  transport  in  the 
imsatiuated  zone  beneath  a  waste 
-management  unit; 

(2)  A  numerical  modide  for  steady- 
state  groimdwater  flow  subject  to 
recharge  from  the  imsatiuated  zone; 

(3)  A  module  of  analytical  and 
numerical  solutions  for  contaminant 
transport  in  the  saturated  zone;  and 

(4)  A  Monte  Carlo  module  for 
assessing  the  effect  of  the  uncertainty 
resulting  frtim  variations  in  model 
parameters  on  predicted  receptor  well 
concentrations. 

As  is  true  of  any  model,  the 
EPACMTP  is  based  on  a  number  of 
simplifying  assumptions  that  make  the 
model  easier  to  use  and  that  ensure  its 
computational  efficiency.  The  major 
simplifying  assumptions  used  in  the 
EPACMTP  are  summarized  below. 

1.  Soil  and  Aquifer  Medium 
Properties.  It  is  assumed  that  the  soil 
and  aquifer  are  uiniform,  porous  media 
and  that  flow  and  transport  are 
described  by  Darcy's  Law  ^  and  the 
advection-dispersion  equation  *, 
respectively.  The  EPACMTP  does  not 
account  for  the  presence  of  preferential 
pathways  such  as  fractures  and 
macropores.  Although  the  aquifer 
properties  are  assumed  to  be  uniform. 
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the  model  does  allow  for  anisotropy"^  in 
hydraulic  conductivity. 

2.  Flow  in  the  Unsaturated  Zone. 
Flow  in  the  unsaturated  zone  is 
assumed  to  be  steady-state,  one- 
dimensional,  vertical  flow  from  beneath 
the  source  toward  the  water  table.  The 
lower  boimdary  of  the  unsaturated  zone 
is  assiuned  to  be  the  water  table.  The 
flow  in  the  unsaturated  zone  is  assumed 
to  be  predominantly  gravity-driven,  and 
therefore  the  vertical  flow  component 
accoimts  for  most  of  the  fluid  flux 
between  the  source  and  the  water  table. 
The  flow  rate  is  assumed  to  be 
determined  by  the  long-term  average 
infiltration  rate  through  the  landfill. 

3.  Flow  in  the  Saturated  Zone.  The 
saturated  zone  module  of  the  EPACMTP 
is  designed  to  simulate  flow  in  an 
unconfined  aquifer  with  constant 
saturated  thickness.  The  model  assiunes 
regional  flow  in  a  horizontal  direction 
with  vertical  disturbance  resulting  from 
recharge  and  infiltration  from  the 
overlying  unsatiuated  zone  and  landfill. 
The  lower  boxmdary  of  the  aquifer  is 
assiuned  to  be  impermeable.  Flow  in  the 
saturated  zone  is  assumed  to  be  steady- 
state.  The  EPACMTP  accounts  for 
different  recharge  rates  beneath  and 
outside  the  source  area.  Groundwater 
mounding  beneath  the  source  is 
represented  in  the  flow  system  by 
increased  head  values  at  the  top  of  the 
aquifer.  This  approach  is  reasonable  as 
long  as  the  height  of  the  mound  is  small 
relative  to  the  thickness  of  the  saturated 
zone. 

4.  Transport  in  the  Unsaturated  Zone. 
Contaminant  transport  in  the 
unsaturated  zone  is  assumed  to  occur  by, 
advection  and  dispersion.  The 
unsaturated  zone  is  assumed  to  be 
initially  contaminant- free,  and 
contaminants  are  assumed  to  migrate 
vertically  downward  from  the  disposal 
facihty.  The  EPACMTP  can  simulate 
both  steady-state  and  transient  transport 
in  the  unsaturated  zone  with  single- 


^  Definitions:  Darcy's  Law  states  that  the  quantity 
of  groundwater  (Q)  moving  in  an  aquifer,  expressed 
as  volume  of  water  per  unit  of  time,  is  equal  to  the 
product  of  the  aquifer's  hydraulic  conductivity  (K); 
the  cross-sectional  area  (A)  through  which  the 
groundwater  moves  and  which  is  at  a  right  angle 
to  the  direction  of  groundwater  flow;  and  the 
hydraulic  gradient  (dh/dl):  Q=KA(dh/dl).  The 
advection-dispersion  equation  indicates  that 
contaminant  transport  is  dependent  on  soil 
properties,  such  as  bulk  density,  porosity, 
volumetric  water  content,  and  fraction  of  organic 
carbon:  contaminant  properties,  such  as  solubility 
in  water,  diffusion  coefficient  in  air,  strength  of 
binding  to  soil  organic  carbon,  Henry's  Law 
Constant,  (the  ratio  of  a  contaminant's 
cnncentration  in  air  to  its  concentration  in  water), 
and;  site  properties,  such  as  recharge  rate, 
contaminant  concentrations  in  recharge,  depth  to 
groundwater,  and  dimensions  of  modeled  layer. 
Anistropy  is  a  condition  where  properties  are  not 
the  same  in  every  direction. 


species  or  multiple-species  chain  decay 
reactions  and  with  linear  or  nonlinear 
sorption. 

5.  Transport  in  the  Saturated  Zone. 
Contaminant  transport  in  the  saturated 
zone  is  assumed  to  be  a  result  of 
advection  and  dispersion.  The  aquifer  is 
assumed  to  be  initially  contaminant- 
free,  and  contaminants  are  assumed  to 
enter  the  aquifer  only  from  the 
unsaturated  zone  inunediately  beneath 
the  waste  disposal  facility,  which  is 
modeled  as  a  rectangular,  horizontal 
plane  source.  The  EPACMTP  can 
simulate  both  steady-state  and  transient 
three-dimensional  transport  in  the 
aquifer.  For  steady-state  transport,  the 
contaminant  mass  flux  entering  at  the 
water  table  must  be  constant  with  time; 
for  the  transient  case,  the  flux  at  the 
water  table  may  be  constant  or  may  vary 
as  a  function  of  time.  The  EPACMTP 
can  simulate  the  transport  of  a  single 
species  or  multiple  species,  chain  decay 
reactions,  and  linear  sorption. 

6.  Contaminant  Phases.  The 
EPACMTP  assumes  that  the  dissolved 
phase  is  the  only  mobile  phase  and 
disregards  interphase  mass  transfer 
processes  other  than  adsorption  onto  the 
solid  phase.  The  model  does  not 
account  for  volatilization  in  the 
unsaturated  zone;  this  is  a  conservative 
approach  for  volatile  chemicals.  The 
model  also  does  not  account  for  the 
presence  of  a  nonaqueous-phase  liquid 
(such  as  oil)  or  for  transport  in  the  gas 
phase.  When  a  mobile  oil  phase  is 
present,  significant  contaminant 
migration  may  occur  within  it.  and  the 
EPACMTP  may  underestimate  the 
movement  of  hydrophobic  chemicals 
(chemicals  that  "prefer"  not  to  be 
dissolved  in  water,  but  to  be  dissolved 
in  oil  or  oil-like  materials). 

7.  Chemical  Reactions.  The 
EPACMTP  computes  chemical  reactions 
involving  adsorption  and  decay 
processes.  The  EPACMTP  assumes  that 
sorption  of  organic  compounds  in  the 
subsurface  is  represented  by  linear 
adsorption  isotherms  in  both  the 
unsaturated  and  saturated  zones.  It  is 
assumed  that  adsorption  of 
contaminants  onto  the  soil  or  aquifer 
solid  phase  occurs  instantaneously  and 
is  entirely  reversible.  The  effect  of 
geochemical  interactions  is  especially 
important  in  fate  and  transport  analyses 
of  metals.  For  simulation  of  metals,  the 
EPACMTP  uses  sorption  isotherms 
generated  by  EPA's  MINTEQA2  metals 
speciation  model,  which  takes  iiito 
account  the  fact  that  many  metals  can 
exist  in  more  than  one  chemical  form  or 
species,  and  that  geochemical 
conditions  can  have  large  effects  on  the 
mobility  of  metals.  The  EPACML  could 
not  account  for  metals  speciation. 


MINTEQA2  is  used  to  generate  effective 
sorption  isotherms  for  individual 
metals.  The  sorption  isotherms 
correspond  to  a  range  of  geochemical 
conditions  that  cause  a  metal  to  be 
present  in  different  chemical  forms  or 
species  which  sorb  (or  bind)  to 
subsurface  material  in  different  ways 
with  different  binding  strengths 
(EPACMTP  Metals  Background 
Document,  Office  of  Solid  Waste,  U.  S. 
EPA.  Washington.  DC.  September  1996). 
The  transport  modules  for  both  the 
unsaturated  and  saturated  zones  in 
EPACMTP  have  been  enhanced  to 
incorporate  the  nonlinear  MINTEQA2 
sorption  isotherms.  This  enhancement 
provides  the  model  with  the  capability 
to  simulate  the  impact  of  pH.  leachate 
organic  matter,  natural  organic  matter, 
iron  hydroxide  and  the  presence  of 
other  ions  in  the  groundwater  on  the 
mobility  of  metals  in  the  unsaturated 
and  saturated  zones.  The  EPACMTP 
also  accounts  for  chemical  and 
biological  transformation  processes.  All 
transformation  reactions  are  represented 
by  first-order  decay  processes.  An 
overall  decay  rate  is  specified  for  the 
model;  therefore,  the  model  cannot 
explicitly  consider  the  separate  effects 
of  multiple  degradation  processes  such 
as  oxidation,  hydrolysis,  and 
biodegradation.  The  user  must 
determine  the  overall,  effective  decay 
rate  when  multiple  decay  processes  are 
to  be  represented.  To  maximize  its 
flexibility,  the  EPACMTP  has  the 
capability  of  determining  the  overall 
decay  rate  from  chemical-specific 
hydrolysis  constants  using  soil  and 
aquifer  temperature  and  pH  values.  The 
EPACMTP  assumes  that  reaction 
stoichiometry  (the  proportion  of  each 
chemical  taking  part  in  a  chemical 
reaction)  is  prescribed  for  scenarios 
involving  chain  decay  reactions.  The 
speciation  factors  are  specified  as 
constants  by  the  user  (see  the  EPACMTP 
Background  Document  and  User's 
Guide,  Office  of  Solid  Waste.  U.S.  EPA, 
Washington.  DC.  September  1996).  In 
reality,  these  coefficients  may  change  as 
fimctions  of  aquifer  conditions  (for 
example,  tempeiature  and  pH), 
concentration  levels  of  other  chemical 
components,  or  both. 

8.  Contaminant  Release  and 
Transport  Scenario.  Two  source  release 
scenarios  are  considered  in  the 
EPACMTP:  continuous  (infinite)  and 
finite-source.  Only  the  finite-source 
scenario  is  considered  for  delisting.  For 
finite-source  scenarios,  the  release  of 
contaminants  occurs  over  a  finite  period 
of  time,  after  which  the  leachate 
concentration  becomes  zero  (that  is.  all 
the  contaminants  in  the  waste  disposed 
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of  in  the  landfill  have  leached  out).  The 
landfill  parameters  used  by  the 
EPACMTP  to  calculate  contaminant 
release  include  values  and/or  frequency 
distributions  of  the  capacity  and 
dimensions  of  the  landfill,  the  leachate 
concentration,  infiltration  and  recharge 
rates,  pulse  dtuBtion,  the  fiBction  of 
hazardous  waste  in  the  landfill,  the 
density  of  the  waste,  and  the 
concentration  of  the  chemical 
constituent  in  the  hazardoxis  waste.  Data 
on  the  areas,  volumes,  and  locations  of 
landfills  were  obtained  from  the 
Nationwide  Survey  of  Industrial  Subtitle 
D  Landfills.  Westat.  1987.  Derivation  of 
the  parameters  for  landfills  is  described 
in  the  EPACMTP  Background  Document 
and  User's  Guide,  Office  of  Solid  Waste, 
U.S.  EPA,  Washington.  DC,  September 
1996.  For  finite-source  scenarios, 
simulations  are  performed  for  transient 
conditions,  and  the  source  is  assumed  to 
be  a  pulse  of  finite  duration.  In  the  case 
of  landfills,  the  pulse  duration  is  based 
on  the  initial  amount  of  contaminant  in 
the  landfill,  infiltration  rate,  landfill 
dimensions,  waste  and  leachate 
concentration,  and  waste  density.  For  a 
finite-soiuce  scenario,  the  model  can 


calculate  either  the  peak  receptor  well 
concentration  for  non-carcinogens  or  an 
average  concentration  over  a  specified 
period  for  carcinogens.  The  finite-source 
methodology  in  the  EPACMTP  is 
discussed  in  detail  in  the  EPACMTP 
Background  Document  for  the  Finite 
Source  Methodology  for  Chemicals  with 
Transformation  Products  and 
Implementationkof  the  HWIR,  Office  of 
Solid  Waste,  U.S.  EPA,  Washington,  DC, 
September  1996. 

9.  EPACMTP  Modeling  Assumptions 
and  Input  Parameters.  Specific 
EPACMTP  modeling  assumptions  (in 
addition  to  the  simplifying  assumptions 
discussed  in  the  eight  preceding 
paragraphs]  are  summarized  in  Table 
lA,  below.  This  table  also  provides 
information  on  important  input 
parameters  as  well  as  on  their  data 
sources  or  details.  Overall,  EPACMTP 
input  parameters  can  be  organized  in 
the  foUowing  four  groups: 

1.  Source-specific  parameters 

2.  Chemical-specific  parameters 

3.  Unsaturated  zone-specific  parameters 

4.  Satiirated  zone-specific  parameters 
For  delisting,  the  EPACMTP  is  run  in 
Monte  Carlo  mode  (probabilistic 


calculations),  and  the  soiux:e-, 
chemical-,  unsatiirated  zone-,  and 
saturated-zone  specific  parameters  are 
represented  by  probability  distributions 
reflecting  variations  on  a  national  or  a 
regional  level.  Specific  capabilities  and 
requirements  associated  with  running 
the  EPACMTP  in  the  Monte  Carlo  mode 
are  presented  in  Chapter  3  of  EPA's 
Composite  Model  for  Leachate 
Migration  with  Transformation 
Products.  EPACMTP:  User's  Guide, 
Office  of  Solid  Waste,  U.S.  EPA, 
Washington,  DC,  1997.  The  Monte  Carlo 
analysis  determines  the  effect  of  the 
possible  range  of  the  input  parameter  of 
concern  on  the  receptor  well 
concentration.  Output  values  produced 
for  each  iteration  are  sorted  and  ranked 
from  highest  to  lowest  in  order  to  obtain 
a  probabilistic  distribution  of  receptor 
well  concentrations.  The  different 
groups  of  input  parameters  are 
summarized  below.  For  chemicals  that 
were  not  modeled  using  the  EPACMTP 
fate  and  transport  model,  the  most 
conservative  DAF  was  assigned  (i.e., 
DAF=18f). 


Table  1  A.— EPACMTP  Modeung  Assumptions  and  Input  Parameters 


Parameter 


Depth  to  Groundwater 


Modeling  assumptions 


Modeling  element 

Management  Scenario 

Modeling  Scenario 

Exposure  Evaluation 

Regulatory  Protectioo  


Description  or  value 


Landfill. 

Finite-source  Monte  Carlo;  depleting  source  for  organics,  constant  concentration  pulse  source 
for  metals. 

Downgradient  groundwater  receptor  well;  maximum  well  concentration  of  non-carcinogens  dur- 
ir>g  modeling  period,  maximum  30-year  average  well  concentration  of  carcinogens;  10.000- 
year  exposure  period. 

Level  90  percent. 


Source-specific  parameters 


Parameter 

LandfW  Area 

LandfiH  Volume  , 

Infiltration  Rate  from  LandfM  .... 
Leaching  Duration  from  LandfiH 


Description  or  value 


Derived. 

User-specified. 

Site-t>ased.  derived  from  water  balance  using  HELP  model. 

Derived,  continues  until  all  constituents  have  leached  out;  20  years  (operational  life  of  unit). 


Chemical-specific  parameters 


Parameter 

Decay  Rate: 

Orgarw:  Constituents  

M619IS   

Sorpt!on: 

Organic  Constituents 

Metals 


Description  and  source 


Hydroiysts  rate  constants  compiled  by  U.S.  EPA  ORD. 
No  decay. 

Koc  constants  compiled  by  US.  EPA  ORD. 

MINTEQA2  sorptKxi  isothemi  coefficients  (Kd)  for  Pb.  Hg  (II).  Ni,  Cr  (III).  Ba,  Cd,  Ag.  Zn  Cu 
(II),  Be];  pH-  dependent  isotherm  coefficients  for  As  (III),  Cr  (VI),  Se  (VI).  Th. 


Unsaturated  zone-specific  parameters 


Description  and  source 


Site-I>88ed,  from  API  and  USGS  hydrogeologic  database. 
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Table  1  A.— EPACMTP  Modeling  Assumptions  and  Input  Parameters— Continued 


Soil   Hydraulic    Parameters:    Fraction   Organic 
Carbon  Bulk  Density. 


U.S.  EPA  ORD  data  based  on  national  distribution  of  three  soil  types  (sandy  loam,  silt  loam, 
silty  clay  loam). 


• 

Saturated  zone-specific  parameters 

Parameter 

Descriptkm  and  source 

Recharae  Rate '. 

Site-based,  derived  from  regional  precipitation  and  evaporatton  data  and  soil  type. 

Aquifer  Thickness  

Hvdraulk:  Conductivity  

Site-based,  from  API  and  USGS  hydrogeologic  database. 
Site-based,  from  API  and  USGS  hydrogeologic  database. 

Hvdraulk:  Gradient  

Site-based,  from  API  and  USGS  hydrogeologic  database. 

Porosity 

Bulk  Density            

Effective  porosity  derived  from  natk>nal  distribution  of  aquifer  partkHe  diameter. 
Derived  from  porosity. 

Dlsoersivitv   ...; 

Derived  from  distance  to  receptor  well. 

Groundwater  Temperature  

Site-based,  from  USGS  regional  temperature  map. 

Fraction  Oraanic  Cartx)n  

Natrona!  distributkjn,  from  U.S.  EPA  STORET  database. 

dH     

National  distribution,  from  U.S.  EPA  STORET  database. 

Receptor  well  parameters 


Well  element 


Radial  Distance  from  Landfill 

Angle  Off-Center 

Depth  of  Intake  Point 


Description  and  source 


Nationwkle  distribution,  from  U.S.  EPA  OSW  database. 

Unifrom  within  ±  90°  from  plume  center  line  (no  restriction  within  plume). 

Uniform  throughout  saturated  thrckness  of  aquifer. 


Table  is  adapted  from  Tables  2-1.  Chapter  2  of  Region  6's  RCRA  Delisting  Technk»l  Support  Document.  EPA906-D-98-001 ,  Interim  Final. 
IliMust  1.  2000. 

API  =  American  Petroleum  Institute. 

HELP  =  Hydrologic  Evaluation  of  Landfill  Performance;  The  HELP  model  was  used  to  cateulate  landfill  infiltration  rates  for  a  representative 
gbbtitte  D  landfill  with  2-foot  earthen  cover,  and  no  liner  or  leachate  collection  system,  using  climatic  data  from  97  climatk;  stations  kxated 
throughout  the  United  States.  These  con'espond  to  the  reasonable  worst  case  assumptions  as  explained  in  the  HWIR  Risk  Assessment  Back- 
ground Document  for  the  HWIR  proposed  notice  60  FR  66344  (December  21,  1995).  Additional  details  on  the  methodologies  used  by  the 
EPACMTP  to  derive  DAFs  for  waste  constituents  modeled  tor  the  landfill  scenario  are  presented  in  the  Background  Documents  for  the  proposed 
HWIR  mie.  See  60  FR  66344  (December  21,  1995).  The  fraction  of  waste  in  the  landfill  is  assigned  a  uniform  distribution  with  lower  and  upper 
limits  of  0.036  and  1 .0,  respectively,  based  on  analysis  of  waste  composition  in  Subtitle  D  landfills  The  lower  bound  assures  that  the  landfill  will 
always  contain  a  minimum  amount  of  the  waste  of  concern.  The  waste  density  is  assigned  a  value  based  on  reported  densities  of  hazardous 
waste,  and  varies  between  0.7  and  2.1  g/cm.' 

ORD  =  U.S.  EPA  Office  of  Research  and  Development. 

STORET  =  Database  Utility  for  STORage  and  RETrieval  of  Chemical,  Physical,  and  Biological  Data  for  Water  Qualify. 

USGS  =  U.S.  Geological  Survey. 


.  Has  the  EPACMTP  Methodology  Been 
ormally  Reviewed? 

The  Science  Advisory  Board  (SAB),  a 
j^ublic  advisory  group  that  provides 
information  and  advice  to  the  EPA, 
reviewed  the  EPACMTP  model  as  part 
of  a  continuing  effort  to  provide 
improvements  in  the  development  and 
external  peer  review  of  environmental 
regulatory  models.  Overall,  the  SAB 
commended  EPA  for  making  significant 
enhancements  to  the  EPACMTP's 
predecessor,  the  EPACML  and  for 
responding  to  previous  SAB 
suggestions.  The  SAB  also  concluded 
that  the  mathematical  formulation 
incorporating  daughter  products  into 
the  model  appeared  to  be  correct  and 
that  the  site-based  approach  using 
hydrogeologic  regions  is  superior  to  the 
previous  approach  used  in  EPACML. 
The  model  underwent  public  comment 
during  the  1995  proposed  HWIR.  See  60 
Tl  66344  (December  21,  1995). 


5.  Has  EPA  Modified  the  EPACMTP  as 
Used  in  the  Proposed  Hazardous  Waste 
Identification  Rule  (HWIR)? 

The  EPACMTP,  as  developed  for 
HWIR,  determined  the  DAF  using  a 
Monte  Carlo  approach  that  selected,  at 
random,  a  waste  volume  from  a  range  of 
waste  volumes  identified  in  EPA's  1987 
Subtitle  D  landfill  survey.  In  delisting 
determinations,  the  waste  voliune  of  the 
petitioner  is  known.  Therefore, 
application  of  EPACMTP  to  the 
delisting  program  has  been  modified  to 
evaluate  the  specific  waste  volume,  just 
as  the  original  EPACML  model  was 
modified  for  delisting  to  derive  DAFs 
related  to  waste  voliune  from  DAFs 
related  to  landfill  area.  EPA  modified 
the  DAFs  determined  xmder  the  HWIR 
proposal  to  accoimt  for  a  known  waste 
voliune.  To  generate  waste  volume- 
specific  DAFs,  EPA  developed  "scaling 
factors"  to  modify  DAFs  developed  for 
HWIR  (based  on  the  entire  range  of 
waste  disposal  imits)  to  DAFs  for 
delisting  waste  volumes.  This  was 
accomplished  by  computing  a  90th 
percentile  DAF  for  a  conservative 


chemical  (a  chemical  that  persists  in  the 
environment)  for  10  specific  waste 
volumes  (ranging  from  1 ,000  cubic 
yards  to  300,000  cubic  yards)  for  each 
waste  management  scenario  (landfill 
and  surface  impoundment).  EPA 
assumed  that  DAFs  for  a  specific  waste 
volume  are  linearly  related  to  DAFs 
developed  by  EPACMTP  for  the  HWIR. 
DAF  scaling  factors  were  computed  for 
the  ten  increment  waste  volumes.  Using 
these  ten  scaling  factor  DAFs,  regression 
equations  were  developed  for  each 
waste  management  scenario  to  provide 
a  continuum  of  DAF  scaling  factors  as 
a  function  of  waste  voliune. 

The  regression  equations  are  coded 
into  the  DRAS  program  which  then 
automatically  adjusts  the  DAF  for  the 
waste  volume  of  the  petitioner. 

The  method  used  to  verify  the  scaling 
factor  approach  is  presented  in  the 
document.  Application  of  EPACMTP  to 
Region  6  Delisting  Program: 
Development  of  Waste  Volume-Specific 
Dilution  Attenuation  Factors,  U.S.  EPA, 
August  1996.  For  the  landfill  waste 
management  scenario,  the  DAF  scaling 
factors  ranged  from  9.5  for  10,000  cu. 
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yard  to  approximately  1.0  for  waste 
volumes  greater  than  200,000  cu.  yards. 
Therefore,  for  petitioned  waste  volumes 
greater  than  200.000  cu.  yards,  the  waste 
volume-specific  DAF  is  the  same  as  the 
DAF  computed  for  the  proposed  HWIR. 
The  regression  equation  that  can  be 
used  to  detennine  the  DAF  scaling 
factor  (DSF)  as  a  function  of  waste 
volume  (in  cubic  yards)  for  the  landfill 
waste  management  unit  is:  DSF  = 
6152.7*  (waste  volume)  -"^'35.  The 
correlation  coefficient  of  this  regression 
equation  is  0.99,  indicating  a  good  fit  of 
this  line  to  the  data  points. 

6.  What  Modifications  to  the  DRAS 
Have  Been  Made  Since  the  Proposal  in 
65  FR  58015-58031,  September  27. 
2000? 

Several  revisions  have  been  made  to 
the  DRAS  program  in  order  to  improve 
the  modeling.  Specifically,  the 
groundwater  inhalation  pathway  was 
revised  to  reflect  recent  advances  in 
modeling  household  inhalation  from 
home  water  use  (e.g.,  showering).  The 
basis  for  estimating  the  concentration  of 
constituents  in  the  indoor  air  is  based 
on  the  mass  transfer  of  constituent  frt>m 
water  to  shower  air.  The  initial  version 
of  DRAS  used  a  fate  and  transport 
model  described  by  McKone  and  Bogen 
(1992) «  which  predicted  the  highest 
waste  concentration  emitted  frtjm  the 
water  into  the  air  during  a  given  water 
use  period  (e.g.,  10-minute  shower). 
This  method  was  revised  to  more 
accurately  predict  the  average 
concentration  occiuring  during  the 
exposure  event. 

The  revised  model  used  in  this 
analysis  is  based  on  the  equations 
presented  in  McKone  (1987) '.  The 
shower  model  estimates  the  change  in 
the  shower  (or  bathroom  or  household) 
air  concentration  based  on  the  mass  of 
constituent  lost  by  the  water  (fraction 
emitted  or  emission  rate)  and  the  air 
exchange  rate  between  the  various 
model  compartments  (shower,  the  rest 
of  the  bathroom,  and  the  rest  of  the 
house).  The  resulting  differential 
equations  were  solved  using  finite 
difference  numerical  integration.  The 
average  air  concentration  in  the  shower 
and  bathroom  are  obtained  by  averaging 
the  concentrations  obtained  for  each 
time  step  over  the  duration  of  the 
exposure  event  (shower  and  bathroom 


B McKone.  T.E..  and  K.T.  Bogen.  1992. 
"Uncertainties  in  Health-Risk  Assessment:  An 
Integrated  Case  Study  Based  on  Tetrachloroethylene 
in  California  Groundwater."  Regulatory  Toxicology 
and  Pannacology.  15:86-103. 

'McKone,  T.E.  1987.  "Human  Exposure  to 
Volatile  Organic  Compounds  in  Household  Tap 
Water.  The  Indoor  Inhalation  Pathway." 
Environmental  Science  and  Technology,  21(12): 
1194-1201. 


use).  These  concentrations  and  the 
durations  of  daily  exposure  are  used  to 
estimate  risk  from  inhalation  exposures 
to  residential  use  of  groundwater. 
Further,  improvements  were  made  to 
more  accurately  reflect  the  transfer 
efficiency  of  the  waste  constituent  from 
the  groundwater  to  the  air  ccf&ipartment. 
The  fraction  emitted  from  the  bathroom 
or  household  water  use  is  a  fimction  of 
the  input  transfer  efficiency  (or 
maximum  fraction  emitted)  and  the 
driving  force  for  mass  transfer  (the 
differential  between  air  saturation 
concentration  at  air/water  interface  and 
bulk  air  concentration).  For  example,  in 
the  shower  compartment,  the 
constituent  emission  rate  is  estimated 
from  the  change  in  the  shower  water 
concentration  a£  the  water  falls  through 
the  air. 

The  shower  emissions  can  be 
modeled  based  on  falling  droplets  as  a 
means  of  estimating  the  surface-area-to- 
voliune  ratio  for  mass  transfer  and  the 
residence  time  of  the  water  in  the 
shower  compartment,  assimiing  the 
constituent  concentration  in  the  gas 
phase  is  constant  over  the  time  £rame  of 
the  droplet  fall.  By  assuming  the  drops 
fall  at  terminal  velocity,  the  surface- 
area-to-volume  ratio  and  the  residence 
time  can  be  determined  based  solely  on 
droplet  size.  A  droplet  size  of 
approximately  1  mm  (0.1  cm)  was 
selected.  The  terminal  velocity  for  the 
selected  droplet  size  is  approximately 
400  cm/s.  The  fraction  of  constituent 
emitted  from  a  water  droplet  at  any 
given  time  can  then  be  calculated. 

The  equations  used  to  predict  surface 
volatilization  from  a  landHll  have  been 
modified  to  more  accurately  reflect  true 
waste  concentration  releases.  The 
previous  version  of  DRAS  used  Farmer's 
equation  *  to  estimate  the  emission  rate 
of  volatiles  from  the  surface  of  the 
landfill.  Farmer's  equation  assumes  that 
the  emission  originates  as  volatiles  in 
liquids  trapped  in  the  pore  spaces 
between  solid  particles  of  waste.  The 
volatiles  evaporate  from  the  liquid  and 
are  emitted  from  the  landfill  following 
gaseous  diffusion  through  the  solid 
waste  particles  and  soil  cover  to  the 
surface  of  the  landfill.  Fanner's  equation 
requires  the  mole  fraction  of  a  given 
volatile  constituent  in  the  liquid  in 
order  to  calculate  the  emission.  The 
previous  version  of  DRAS  used  the 


•Fanner,  W.J.,  MS.  Yange  and  J.  Letey.  "Land 
Disposal  of  Hexachlorobenzene  Wastes  Controlling 
Vapor  Movement  in  Soils."  In:  land  Disposal  of 
Hazardous  Wastes,  Proceedings  of  the  Fourth 
Annual  Research  Symposium.  Held  at  San  Antonio. 
TX  on  March  6,  7  and  8.  EPA-600/9-78-016.  U.S. 
EPA  Office  of  Research  and  Development, 
Municipal  Environmental  Research  Laboratory, 
Cincinnati  OH.  August. 


TCLP  value  of  a  volatile  constituent  in 
the  waste  to  approximate  the  mole 
fraction  of  a  given  constituent  in  the 
pore  liquid.  Since  the  TCLP  test 
includes  a  20-fold  dilution,  the 
calculation  might  underestimate  the 
available  concentration  of  volatiles  in 
freshly  deposited  waste.  The  DRAS  has 
been  revised  to  use  Shen's  modification 
of  Farmer's  equation,  described  in  U.S. 
EPA  Office  of  Air  Quality  Planning  and 
Standards'  1984  Evaluation  and 
Selection  of  Models  for  Estimating  Air 
Emissions  from  Hazardous  Waste 
Treatment,  Storage,  and  Disposal 
Facilities,  EPA-450/3-84-020.  Shen 
took  the  simplified  version  of  Farmer's 
equation  for  vapor  flux  from  a  soil 
surface  and  converted  it  to  an  emission 
rate  by  multiplying  it  by  the  exposed 
landfill  area.  Shen's  modification  uses 
the  total  waste  constituent 
concentration  (weight  fraction  in  the 
bulk  waste)  to  approximate  the  mole 
fraction  of  that  constituent  in  the  liquid 
phase. 

In  estimating  the  amoimt  of  a  given 
waste  constituent  that  is  released  to 
surface  water  and  eventually  becomes 
finely  dissolved  in  the  water  colimm, 
previous  delisting  petitions  and  the 
earlier  version  of  the  DRAS  used  the 
maximum  observed  TCLP  concentration 
in  waste  as  the  total  amoimt  of  the  waste 
constituent  available  for  erosion. 
Further,  the  former  method  assumed 
that  all  of  the  constituent  mass  that 
reached  the  stream,  based  on  TCLP, 
became  dissolved  in  the  aqueous  phase. 
Assuming  complete  conversion  to  a 
dissolved  state  is  overly  conservative 
and  not  in  agreement  with  recent  EPA 
methodology.  In  the  revised  DRAS,  the 
total  waste  constituent  concentration  is 
used  to  estimate  the  constituent  mass 
that  reaches  the  stream.  The  portion  of 
the  waste  constituent  that  becomes 
freely  dissolved  is  determined  by  an 
estimate  of  partitioning  between 
suspended  solids  and  the  aqueous 
phase.  This  methodology  is  described  in 
U.S.  EPA's  1998  Human  Health  Risk 
Assessment  Protocol  for  Hazardous 
Waste  Combustion  Facilities,  Volume 
One,  Peer  Review  Draft,  EPA530-D-98- 
OOIA  (HHRAP). 

Recent  developments  in  mercury 
partitioning  described  in  the  Mercury 
Report  to  Congress  led  to  another 
revision  to  the  surface  water  pathway. 
The  DRAS  was  modified  to  account  for 
bioaccumulation  of  methyl  mercury  as  a 
result  of  the  release  of  mercury  into  the 
surface  water  colimm.  The  primary 
human  health  hazard  posed  by  the 
release  of  mercury  into  surface  water  is 
through  bioaccumulation  of  methyl 
mercury  in  fish  followed  by  human 
consumption  of  the  contaminated  fish. 
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Biological  processes  in  surface  water 
cause  the  conversion,  or  methylation.  of 
elemental  mercury  to  methyl  mercury. 
In  accordance  with  the  HHRAP,  15%  of 
mercury  in  the  water  column  is 
assumed  to  be  converted  to  methyl 
mercury.  This  fraction  is  then  used, 
along  with  the  current  bioaccumulation 
factor,  to  detennine  the  predicted 
concentration  of  methyl  mercury  in  fish 
tissue. 

7.  What  Methods  Is  EPA  Proposing  To 
Use  To  Detennine  Delisting  Levels  for 
Tliis  Petitioned  Waste? 

I  BMW  submitted  to  the  EPA  analytical 
data  from  its  Greer,  South  Carolina  plant 
and  from  the  BMW  plant  in  Dingolfing, 
Germany.  Four  composite  samples  of 
wastewater  treatment  sludge,  from 
approximately  60  batches  of  wastewater, 
were  collected  from  each  plant,  over  a 
three-week  period.  A  summary  of 
analytical  data  is  presented  in  Table  IB 
of  section  II  below,  with  analytical 
details  in  the  Table  footnotes. 

After  reviewing  the  analytical  data 
and  information  on  processes  and  raw 
materials  that  BMW  submitted  in  the 
delisting  petition.  EPA  developed  a  list 
of  constituents  of  concern  and 
calculated  delisting  levels  for  them 
using  MCLs  and  EPACML  DAFs  and 
calculated  delisting  levels  and  risks 
using  DRAS  and  EPACMTP  DAFs  as 
described  above.  EPA  requests  public 
comment  on  these  proposed  methods  of 
calculating  delisting  levels  and  risks  for 
BMW's  petitioned  waste. 

EPA  also  requests  comment  on  three 
additional  methods  of  evaluating 
BMW's  delisting  petition  and 
determining  delisting  levels:  (1)  Use  of 
the  Multiple  Extraction  Procedure 
(MEP),  SW-846  Method  1320,^  to 
evaluate  the  long-term  resistance  of  the 
waste  to  leaching  in  a  landfill;  (2) 
setting  limits  on  total  concentrations  of 
constituents  in  the  waste  that  are  more 
conservative  than  results  of  calculations 
of  constituent  release  from  waste  in  a 
landfill  to  surface  water  and  air,  and 
release  during  waste  transport;  and  (3) 
setting  delisting  levels  at  the  Land 
Disposal  Restrictions  (LDR)  Universal 
Treatment  Standards  (UTS)  levels  in  40 
CFR  268.48.  The  UTS  levels  for  BMW's 
constituents  of  concern  are  the 
following: 

Barium:  21  mg/1  TCLP;  Cadmium: 
0.11  mg/1  TCLP;  Chromium:  0.60  mg/1 
TCLP;  Cyanide  Total:  590  mg/kg; 


Cyanide  Amenable  30  mg/kg;  Lead:  0.75 
m^l  TCLP;  Nickel:  11  mg/1  TCLP. 
The  EPA  provides  notice  and  an 
opportunity  for  comment  before 
granting  or  denying  a  final  exclusion. 
Thus,  a  final  decision  will  not  be  made 
until  all  timely  public  comments 
(including  those  at  public  hearings,  if 
any)  on  today's  proposal  are  addressed. 

n.  Disposition  of  Delisting  Petition 

A.  Summary  of  Delisting  Petition 
Submitted  by  BKfW  Manufacturing 
Corporation,  Greer,  South  Carolina 
(BMW) 

BMW  manufactures  BMW 
automobiles,  and  is  seeking  a  delisting 
for  the  sludge  that  will  be  generated  by 
treating  wastewater  from  its 
manufacturing  operations,  when 
aluminum  will  be  used  to  replace  some 
of  the  steel  in  the  automobile  bodies. 
Wastewater  treatment  sludge  does  not 
meet  a  hazardous  waste  listing 
definition  when  steel-only  automobile 
bodies  are  manufactured.  However,  the 
wastewater  treatment  sludge  generated 
at  automobile  manufacturing  plants 
where  aluminum  is  used  as  a 
component  of  automobile  bodies,  meets 
the  listing  definition  of  F019  in 
§261.31.10 

BMW  petitioned  EPA,  Region  4,  on 
June  2.  2000,  to  exclude  this  F019 
waste,  on  a  generator-specific  basis, 
from  the  lists  of  hazardous  wastes  in  40 
CFR  part  261,  subpart  D. 

The  hazardous  constituents  of 
concern  for  which  F019  was  listed  are 
hexavalent  chromium  and  cyanide 
(complexed).  BMW  petitioned  the  EPA 
to  exclude  its  F019  waste  because  BMW 
does  not  use  either  of  these  constituents 
in  the  manufacturing  process.  Therefore, 
BMW  does  not  believe  that  the  waste 
meets  the  criteria  of  the  listing. 

BMW  claims  that  its  F019  waste  will 
not  be  hazardous  because  the 
constituents  of  concern  for  which  F019 
is  listed  will  be  present  only  at  low 
concentrations  and  will  not  leach  out  of 
the  waste  at  significant  concentrations. 
BMW  also  believes  that  this  waste  will 
not  be  hazardous  for  any  other  reason 
(i.e.,  there  will  be  no  additional 
constituents  or  factors  that  could  cause 
the  waste  to  be  hazardous).  Review  of 
this  petition  included  consideration  of 
the  original  listing  criteria,  as  well  as 
the  additional  factors  required  by  the 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984.  See 
section  222  of  HSWA,  42  U.S.C.  6921(f). 


e"SW-846  ■  means  EPA  Publication  SW-846, 
"Test  Methods  for  Evaluating  Solid  Waste, 
Physical/Chemical  Methods."  Methods  in  this 
publication  are  referred  to  in  today's  proposed  rule 
as  "SW-646,"  followed  by  the  appropriate  method 
number. 


10  "Wastewater  treatment  sludges  from  the 
chemical  conversion  coating  of  aluminum  except 
from  zirconium  phosphating  in  aluminum  can 
washing  when  such  phosphating  is  an  exclusive 
conversion  coating  process." 


and  40  CFR  260.22(d)(2)-(4).  Today's 
proposal  to  grant  this  petition  for 
delisting  is  the  result  of  the  EPA's 
evaluation  of  BMW's  petition. 

In  support  of  its  petition,  BMW 
submitted:  (1)  Descriptions  of  its 
manufacturing  and  wastewater 
treatment  processes,  the  generation 
point  of  the  petitioned  waste,  and  the 
manufacturing  steps  that  will  contribute 
to  its  generation;  (2)  Material  Safety 
Data  Sheets  (MSDSs)  for  materials  used 
to  manufacture  automobiles  and  to  treat 
wastewater;  (3)  the  minimum  and 
maximum  annual  amounts  of 
wastewater  treatment  sludge  generated 
from  1996  through  1999,  and  an 
estimate  of  the  maximum  annual 
amount  expected  to  be  generated  in  the 
future;  (4)  results  of  analysis  for  metals, 
cyanide,  sulfide,  fluoride,  and  volatile 
organic  compoimds  in  the  currently 
generated  waste  at  the  BMW  plants  in 
Greer,  South  Carolina,  and  Dingolfing, 
Germany;  (5)  residts  of  the  analysis  of 
leachate  obtained  by  means  of  the 
Toxicity  Characteristic  Leaching 
Procedure  ((TCLP),  SW-846  Metiiod 
1311),  from  these  wastes;  (6)  results  of 
the  determinations  for  the  hazardous 
characteristics  of  ignitability, 
corrosivity,  and  reactivity,  in  these 
wastes;  (7)  results  of  determinations  of 
dry  weight  percent,  bulk  density,  and 
free  liquids  in  these  wastes;  and  (8) 
results  of  the  MEP  analysis  of  the 
currenUy  generated  waste  at  the  plant  in 
Greer,  South  Carolina. 

The  BMW  automobile  assembly  plant 
in  Greer,  South  Carolina,  manufactures 
automobiles  for  domestic  consumption 
and  for  shipment  to  foreign  markets. 
BMW's  Standard  Industrial 
Classification  (SIC)  code  is  3711.  The 
assembly  plant  operations  include  body 
welding,  conversion  coating,  painting, 
final  assembly,  and  shipment.  The 
manufacturing  process  that  will  cause 
F019  to  be  generated  is  conversion 
coating,  when  applied  to  automobile 
bodies  that  contain  aluminum. 
Conversion  coating  takes  place  in  the 
plant's  paint  shop  and  treats  the  metal 
siuiace  of  each  automobile  body  before 
painting  to  provide  resistance  to 
conosion  and  to  prepare  the  metal 
surface  for  optimum  paint  adhesion. 
Wastewater  from  all  plant  operations  is 
treated  at  BMW's  wastewater 
pretreatment  plant  which  is  located  in 
an  area  of  the  paint  shop.  The 
wastewater  is  treated  to  meet  the 
requirements  of  BMW's  wastewater 
pretreatment  permit  before  discharging 
the  water  to  the  publicly  owned 
treatment  works  (POTW).  Treatment 
results  in  the  formation  of  insoluble 
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metal  hydroxides  and  phosphates. 
Wastewater  treatment  sludge  is 
generated  when  these  metal  hydroxides 
and  phosphates  are  dewatered  in  a  filter 
press.  The  sludge  that  exits  firom  the 
filter  press  will  be  classified  as  F019 
when  the  automobile  bodies  contain 
aluminum,  and  the  exit  from  the  filter 
press  will  be  the  point  of  generation  of 
F019. 

BMW  began  generating  wastewater 
treatment  sludge  from  its  Greer.  South 
Carolina,  assembly  plant  in  1994.  From 


1996  through  1999,  BMW  generated 
from  264  tons  to  386  tons  of  wastewater 
treatment  sludge  per  year.  BMW 
estimated  that  production  could 
increase  to  1 ,600  vehicles  per  day  in  the 
next  decade,  and  the  generation  rate  of 
wastewater  treatment  sludge  coiild 
reach  2,400  tons  per  year.  BMW 
produces  relatively  large  quantities  of 
sludge  because  the  company  voluntarily 
removes  phosphate  frtim  its  wastewater 
in  order  to  protect  water  quality  in  a 


recreational  lake  located  downstream  of 
the  POTW  discharge. 

Table  IB  below  summarizes  the 
hazardous  constituents  and  their 
concentrations  in  BMW's  wastewater 
treatment  sludge  generated  from  the 
manufacture  of  steel-only  automobile 
bodies  at  the  Greer,  South  Carolina, 
plant,  and  in  the  wastewater  treatment 
sludge  generated  from  the  manufacture 
of  automobile  bodies  containing  steel 
and  aluminum,  at  the  BMW  plant  in 
Dingolfing,  Germany. 


Table  IB.— BMW  Manufacturing  Corporation,  Greer,  South  Carolina,  and  Dingolfing,  Germany: 

Wastewater  Treatment  Sludge  Profile 


Parameters  ^ 


Barium: 

SC  Plant 

German  Plant 
Barium— TCLP: 

SC  Plant 

German  Plant 
Cadmium: 

SC  Plant 

German  Plant 
Cadmiuin— TCLP: 

SCPtent 

German  Plant . 
Chromium: 

SC  Plant 

German  Plant . 
Chromium — TCLP: 

SC  Plant 

German  Plant  . 
Lead: 

SC  Plant 

German  Plant  . 
Lead— TCLP: 

SC  Plant 

German  Plant . 
Nickel: 

SC  Plant 

German  Plant  . 
Nickel— TCLP: 

SC  Plant 

German  Plant  . 
Zinc: 

SC  Plant 

German  Plant  . 
Zinc— TCLP: 

SC  Plant 

Gemnan  Plant  . 

Volatile  Organic 
Compounds 

Acetone: 

SC  Plant 

German  Plant  . 
Acetone— TCLP: 

SC  Plant 

German  Plant  . 
2-Butanone: 

SC  Plant 

German  Plant . 
2-Butanone— TCLP: 

SC  Plant 

German  Plant  . 
Ethyllwnzene: 

SC  Plant 

German  Plant  . 


402 
144  (106) 

NO 
ND  (NO) 

21.3 
3.77  (3.48) 

NO 
ND  (ND) 

202 
94.3  (84.2) 

ND 
ND  (ND) 

337 
1,920(1.430) 

ND 
ND  (ND) 

1,400 
5.680  (5.350) 

6.00 
0.73  (ND) 

15,000 
14.600  (12.500) 

6.08 
ND  (ND) 


5.950J 
ND  (ND) 

8.28J 
0.6067]  (0.3581J) 

1055 
ND  (ND) 

NO 

ND  (ND) 

0.691 7j 
ND  (ND) 


387(383) 
116 

ND  (ND) 
ND 

21.5(21.1) 
3.26 

ND  (ND) 
ND 

222(207) 
90.5 

ND  (ND) 
ND 

356(348) 
1.540 

ND  (ND) 
ND 

1.660(1.560) 
5.620 

5.69  (5.80) 
0.62 

15,100  (14.300) 
13.800 

6.21  (6.07) 
ND 


3.263j(1.432j) 
ND 

5.13J  (0.0507J) 
1.56^ 

1.122  (ND) 
ND 

ND  (ND) 
ND 

0.5789J  0.2875J 
ND 


377 
120 

ND 
ND 

20.6 
ND 

ND 
ND 

213 
94.6 

ND 
NO 

356 
1.490 

ND 
ND 

1.710 
5.860 

6.25 
ND 

14,000 
13.800 

5.42 
ND 


3372J 
ND 

2.68J 
0.3090i 


42 


ND 

ND 
ND 

0.1960J 
ND 


368 

121 

ND 
ND 

19.9 
ND 

ND 
ND 

201 
100 

ND 
ND 

340 
1.240 

ND 
ND 

1.500 
6,450 

6.09 
ND 

13.300 
13.900 

5.87 
ND 


1.793J 
ND 

1.34J 
1.490J 

0.2672 
ND 

ND 
ND 

0.7879J 
ND 


Max. 


402 
144 

NA 
NA 

21.5 
3.77 

NA 
NA 

222 
100 

NA 
NA 

356 
1.920 

NA 
NA 

1.710 
6.450 

6.25 
0.73 

15.100 
14.600 

6.21 
NA 


5.950J 
ND 

8.28J 
1.563| 

1.122 
ND 

ND 
ND 

0.7879J 
ND 


Moan 


383.4 
121.4 

NA 
NA 

20.88 
3.42 

NA 
NA 

209 
92.72 

NA 
NA 

347 
1,524 

NA 
NA 

1.566 
5.792 

5.966 
0.57 

14,300 
13,720 

5.93 
NA 


3.162 
NA 

3.50 
0.8654 

0.6623 
NA 

NA 
NA 

0.5084 
NA 


S.D. 


12.6 
14.0 

NA 
NA 

0.642 
0.22 

NA 
NA 

8.69 
5.84 

NA 
NA 

8.82 
248.9 

NA 
NA 

124.0 
410.8 

0.224 
0.10 

743.6 
759.6 

0.310 
NA 


1.781 
NA 

3.27 

0.6145 

0.4348 
NA 

NA 
NA 

0.2564 
NA 


C.V.3 
(percent) 


3.3 
11.5 

NA 
NA 

3.1 
6.5 

NA 
NA 

4.2 
6.3 

NA 
NA 

2.5 
16.3 

NA 
NA 

7.9 
7.1 

3.8 

18.1 

5.2 
5.5 

5.2 
NA 


56.3 
NA 

93.4 
71.0 

65.7 
NA 

NA 
NA 

50.4 
NA 
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Table  1B.— BMW  Manufacturing  Corporation,  Greer,  South  Carolina,  and  Dingolfing,  Germany: 

Wastewater  Treatment  Sludge  Profile— Continued 


Parameters ' 


42 


Max. 


Mean 


S.D. 


C.V.3 

(percent) 


Ethylbenzene — 
TCLP: 

SC  Plant 

German  Plant  .... 
4-Methyl-2- 
pentanone: 

SC  Plant 

German  Plant  .... 
'  i|methyl-2- 
pentanone — TCLP: 

SC  Plant 

German  Plant  .... 
Toluene: 

SC  Plant 

German  Plant  .... 
toluene— TCLP: 

I     SC  Plant 

I     German  Plant  .... 
(ylenes,  total: 

SC  Plant 

German  Plant  .... 
WIenes,  total — 
TCLP: 

SC  Plant 

German  Plant  .... 

Hazardous  Waste 
Characteristics 

^orrosivity: 

SC  Plant 

German  Plant  .... 
ignitability: 

SC  Plant 

German  Plant  .... 
Reactive  Sulfide: 

SC  Plant 

German  Plant  .... 
Reactive  Cyanide: 

SC  Plant 

German  Plant .... 

Inorganic  Non- 
metals 

l(otal  Cyanide: 

SC  Plant 

German  Plant  ... 
Amenable  Cyanide: 

SC  Plant 

German  Plant  ... 
Fluoride: 

SC  Plant 

Gierman  Plant  ... 

Properties 

1^  Weight  Percent: 

SC  Plant 

German  Plant  ... 
Ijaint  Filter  Test*: 

SC  Plant 

Gemian  Plant ... 


ND 
ND  (ND) 


0.4100 
ND  (ND) 


ND 
ND  (ND) 

ND 
ND  (ND) 

ND 
ND  (ND) 

2.4828J 
1.133(1.000) 


.      ND 

0.0273  (0.0255) 


No 
No  (No) 

No 
No  (No) 

153j 
ND  (ND) 

ND 
ND  (ND) 


ND 
ND  (ND) 

ND 
MD  (ND) 

8.OJ  (9.2i) 


30 
30  (31) 

Pass 
Pass  (Pass) 


ND  (ND) 
ND 


0.3089  (ND) 
ND 


ND  (ND) 
0.0733 

0.0211  (ND) 
ND 

ND  (ND) 
ND 

2.144j(1.089j) 
0.5667 


ND  (0.0038) 
0.0343 


No  (No) 
No 

No  (No) 
No 

194j  (32j) 
ND 

ND  (ND) 
ND 


2.05J  (3.35J) 
ND 

ND  (ND) 
ND 

9.7  (9.4) 
8.4j 


28  (28) 
30 

Pass  (Pass) 
Pass 


ND 
ND 


0.2843 
ND 


ND 
ND 

ND 
ND 

ND 
ND 

0.6871J 
1.233 


ND 
0.0297 


No 
No 

No 
No 

52j 
ND 

ND 
ND 


ND 
ND 

ND 
ND 

11.7 
15.6J 


28 
30 

Pass 
Pass 


ND 
ND 


0.1948 
ND 


ND 
ND 

ND 
ND 

ND 
ND 

2.445J 
1.050 


ND 

0.0407 


No 
No 

No 
No 

78j 
ND 

ND 
ND 


ND 
ND 

ND 
ND 

13.7 
15.5J 


29 
30 

Pass 
Pass 


ND 
ND 


0.410 
ND 


ND 
0.0733 

0.0211 
ND 

ND 
ND 

2.4828J 
1.233 


0.0038 
0.0407 


NA 
NA 

NA 
NA 

194j 
ND 

ND 
ND 


(3.35J) 
ND 

ND 
ND 

13.7 
15.6J 


30 
31 

NA 
NA 


NA 
NA 


0.2753 
NA 


NA 
NA 

NA 
NA 

NA 
NA 

1.7696 
0.997 


NA 

0.0315 


NA 
NA 

NA 
NA 

101.8 
NA 

NA 
NA 


2.28 
NA 

NA 
NA 

10.62 
11.3 


28.6 
30.2 

NA 
NA 


NA 
NA 


0.0938 
NA 


NA 
NA 

NA 
NA 

NA 
NA 

0.8276 
0.256 


NA 

0.0061 


NA 
NA 

NA 
NA 

69.0 
NA 

NA 
NA 


0.599 
NA 

NA 
NA 

2.07 
3.87 


0.894 
0.447 

NA 
NA 


NA 
NA 


34.1 
NA 


NA 
NA 

NA 
NA 

NA 
NA 

46.8 
25.7 


NA 
19.4 


NA 
NA 

NA 
NA 

67.8 
NA 

NA 
NA 


26.3 
NA 

NA 
NA 

19.5 
34.2 


3.1 
1.5 

NA 
NA 


1  Parameters  are  the  chemicals  or  properties  analyzed.  Results  for  the  two  plants  are  in  separate  rows  bekw  the  name  of  the  chemical  or 

rirQQArtV 

2  The  first  set  of  results  for  each  chemical  shows  the  concentrations  detemiined  by  total  analysis  of  the  samples  in  milligrams  of  chemicai  per 
kilogram  of  waste  (mg/kg).  The  second  set  of  results  for  each  chemical  shows  the  concentrations  determined  by  analysis  of  the  TCLP  extracts  ol 
the  samples  in  milligrams  of  chemical  per  liter  of  TCLP  extract  of  the  waste  (mg/L).  The  TCLP  results  are  just  betow  the  row  where  the  name  of 
the  chemical  is  followed  by  "—TCLP."  ND  =  Not  detected.  NA  =  Not  applicable,  j  =  Parameter  concentration  estimated  based  on  valkJation  cn- 
teria  The  metals  antimony,  hexavalent  chromium,  silver,  and  vanadium,  and  the  volatile  organic  compounds  ethyl  acetate,  isobutanol,  -bulaj^oj. 
and  methanol  were  not  detected  by  total  analysis  of  samples  from  both  plants  and  are  not  Included  in  the  table  in  order  to  save  space  Numbers 
1  through  4  in  the  table  heading  identify  composite  samples.  Results  in  parentheses  are  for  duplicate  samples  As  descnbed  in  the  petition,  each 
composite  sample  is  a  mixture  of  six  grab  samples.  Grab  samples  were  used  for  total  analysis  of  volatile  organk;  chemcals. 
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3  The  last  four  columns  contain  a  statistical  analysis  of  the  analytical  results.  Max.  =  maximum  concentration  found;  Mean.  =  mean  or  average 
concentration  found  =  sum  of  concentrations  divided  by  the  number  of  samples;  S.D.=  standard  deviation  =  the  square  root  of  [(sum  of  squares 
of  the  drfferences  between  each  measured  concentration  and  the  mean)  divided  by  (the  number  of  samples  minus  1));  C.V.  =  coefficient  of  vari- 
ation, expressed  as  a  percent  =  100  times  the  standard  deviation  divided  by  the  mean  concentration.  Statistical  analyses  were  performed  only  if 
the  parameter  was  detected  in  more  han  one  sample  Detection  limits  reported  by  the  laboratory  were  used  in  the  statistical  calculations  when 
chemicals  were  not  detected  (ND).  This  is  a  conservative  assumption,  which  is  likely  to  result  in  overestimation  of  the  mean  concentration 

*  "Pass"  for  ttie  Paint  Filter  Test  means  that  the  sludge  samples  contained  no  tree  liquids. 


EPA  concluded  after  reviewing 
BMW's  waste  management  and  waste 
history  information  that  no  other 
hazardous  constituents,  other  than  those 
tested  for,  are  likely  to  be  present  in 
BMW's  petitioned  waste.  In  addition,  on 
the  basis  of  test  results  and  other 
information  provided  by  BMW, 
pursuant  to  section  260.22,  EPA 
concluded  that  the  petitioned  waste  will 
not  exhibit  any  of  the  characteristics  of 
ignitability,  corrosivity,  or  reactivity. 
See  §§261.21,  261.22,  and  261.23, 
respectively. 

Dtuing  its  evaluation  of  BMW's 
petition,  EPA  also  considered  the 
potential  impact  of  the  petitioned  waste 
on  media  other  than  groimdwater.  With 
regard  to  airborne  dispersal  of  waste, 
EPA  evaluated  the  potential  hazards 
resulting  from  airborne  exposure  to 
waste  contaminants  ftt)m  the  petitioned 
waste  using  an  air  dispersion  model  for 
releases  from  a  landfill.  The  results  of 
this  evaluation  indicated  that  there  is  no 
substantial  present  or  potential  hazard 
to  hiunan  health  from  airborne  exposure 
to  constituents  from  BMW's  petitioned 
waste.  (A  description  of  EPA's 
assessment  of  the  potential  impact  of 
airborne  dispersal  of  BMW's  petitioned 
waste  is  presented  in  the  RCIRA  public 
docket  for  today's  proposed  rule.) 

EPA  evaluated  the  potential  impact  of 
the  petitioned  waste  on  surface  water 
resulting  from  storm  water  runoff  from 
a  landfill  containing  the  petitioned 
waste,  and  found  that  the  waste  would 
not  present  a  threat  to  hiunan  health  or 
the  environment.  (See  the  docket  for 
today's  proposed  rule  for  a  description 
of  this  analysis).  In  addition,  EPA 
believes  that  containment  structures  at 
mimicipal  solid  waste  landfills  can 
effectively  control  nmoff,  as  Subtitle  D 
regulations  (see  56  FR  50978,  October  9, 
1991)  prohibit  pollutant  discharges  into 
siirface  waters.  While  some 
contamination  of  surface  water  is 
possible  through  runoff  from  a  waste 
disposal  area,  EPA  believes  that  the 
dissolved  concentrations  of  hazardous 
constituents  in  the  runoff  are  likely  to 
be  lower  than  the  extraction  procediue 
test  results  reported  in  today's  proposed 
rule,  because  of  the  aggressive  acidic 
medium  used  for  extraction  in  the 
TCLP.  EPA  also  believes  that,  in  general, 
leachate  derived  from  the  waste  will  not 
directly  enter  a  siuface  water  body 
without  first  traveling  through  the 


saturated  subsurface  where  dilution  of 
hazardous  constituents  may  occiu'. 
Transported  contaminants  would  be 
further  diluted  in  the  receiving  water 
body.  Subtitle  D  controls  would 
minimize  significant  releases  to  siuface 
water  from  erosion  of  undissolved 
particidates  in  runoff. 

B.  What  Delisting  Levels  Did  EPA 
Obtain  With  the  EPACML  Model  and 
with  DBAS? 

In  order  to  account  for  possible 
variability  in  the  generation  rate,  EPA 
calculated  delisting  levels  using  a 
maximimi  generation  rate  of  2,400  tons 
per  year.  EPA  converted  the  2,400  tons 
to  a  waste  volume  of  2,850  cubic  yards, 
by  using  BMW's  conservative  estimate 
that  the  density  of  the  sludge  is 
approximately  equal  to  the  density  of 
water.  While  the  sludge  is  certainly 
more  dense  than  water,  using  the  lower 
density  results  in  a  higher  value  for  the 
waste  volume,  and  a  lower,  more 
conservative,  Dilution  Attenuation 
Factor  (DAF).  Table  2  below  is  a  table 
of  waste  volumes  in  cubic  yards  and  the 
corresponding  DAFs  from  the  EPACML 
model.  EPA  obtained  a  DAF  of  70  from 
Table  2,  for  BMW's  petitioned  waste. 

Table  2.— Dilution/Attenuation 
Factors  (DAFs)  for  Landfills 
Calculated  by  the  EPACML 
Model,  Modified  for  Delisting 


Waste  volume  in  cubic  yards 
per  year ' 


1,000  .. 
1,250  .. 
1,500  .. 
1,750  .. 
2,000  .. 
2,500  .. 
3,000  .. 
4,000  .. 
5,000  .. 
6,000  .. 
7,000  .. 
8,000  .. 
9,000  .. 
10.000 
12,500 
15,000 
20,000 
25,000 
30,000 
40,000 
50,000 
60,000 
80,000 
90,000 


DAF  (95th 
percentile)  2 


3100 

96 
90 
84 
79 
74 
68 
57 
54 
48 
45 
43 
40 
36 
33 
29 
27 
24 
23 
20 
19 
17 
17 
16 


Table  2.— Dilution/Attenuation 
Factors  (DAFs)  for  Landfills 
Calculated  by  the  EPACML 
Model,  Modified  for  Delisting — 
Continued 


Waste  volume  in  cubic  yards 
per  year ' 

DAF  (95th 
percentile)  ^ 

100,000 

15 

150,000 

14 

200,000 

13 

250,000 

12 

300,000 

12 

'  The  waste  volume  includes  a  scaling  factor 
of  20  (56  FR  32993,  July  18,  1991;  and  56  FR 
67197,  Dec.  30,  1991),  where  the  annual  vol- 
ume of  waste  in  the  table  is  assumed  to  be 
sent  to  a  landfill  every  year  for  20  years. 

2  The  DAFs  calculated  by  the  EPACML  are 
a  probability  distribution  based  on  a  range  of 
values  for  each  model  input  parameter;  the 
input  parameters  include  such  variables  as 
landfill  size,  climatic  data,  and  hydrogeologic 
data.  The  95th  percentile  DAF  represents  a 
value  in  which  one  can  have  95%  confidence 
that  a  contaminant's  concentration  will  be  re- 
duced by  a  factor  equal  to  the  DAF,  as  the 
contaminant  moves  from  the  bottom  of  the 
landfill  through  the  subsurface  environment  to 
a  receptor  well.  For  example,  if  the  95th  per- 
centile DAF  is  10,  and  the  leachate  concentra- 
tion of  cadmium  at  the  bottom  of  the  landfill  is 
0.05  mg/l,  one  can  be  95%  confident  that  the 
receptor  well  concentration  of  cadmium  will 
not  exceed  0.005  rnq/1.  See  55  FR  11826, 
March  29,  1990;  56  f^  32993,  July  18,  1991; 
and  56  Ffl67197,  December  30,  1991. 

3  DAF  cutoff  is  100,  corresponding  to  the 
Toxicity  Characteristic  Rule  (55  FR  11826, 
March  29,  1990). 

Table  3  A  below  is  a  table  of  EPACML 
delisting  levels  for  each  constituent  of 
concern  in  BMW's  petitioned  waste. 
The  constituents  of  concern  are  bariiun, 
cadmium,  chromium,  cyanide,  lead,  and 
nickel,  and  the  EPACML  DAF  is  70  for 
the  maximiun  estimated  volume. 

Table  3A. — Delisting  Levels  Cal- 
culated From  EPACML  Model 
FOR  BMW  Petitioned  Waste 


Constituent 

MCL^(mg/ 
1) 

Delisting 

level  {man 

TCLP) 

Barium  

Cadmium  

Chromium  

Cyanide 

Lead 

2 

0.005 

0.10 

0.20 

"0.015 

MOO 
0.35 
25 

314 

1.05 
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Table  3A.— Delisting  Levels  Cal- 
culated From  EPACML  Model 
FOR  BMW  Petitioned  Waste— 
Continued 


1   Constrtuent 

MCLMmg/ 
1) 

Delisting 

level  (mg/l 

TCLP) 

Nickel  

'0.73 

51 

'See  the  "Docket  Report  on  Health-based 
Levels  and  Solubilities  Used  in  the  Evaluation 
of  Delisting  Petitions,  Submitted  Under  40 
CFR  260.20  and  260.22,"  December  1994,  to- 
cated  in  the  RCRA  public  docket,  for  the 
AgerK:y's  methods  of  calculating  health-tjased 
levels  for  evaluatir>g  delisting  petitions  from 
MCLs,  and  when  MCLs  are  not  available. 

2  The  Toxicity  Characteristic  (TC)  regulatory 
level  in  40  CFR  261 .24  for  chromium  is  5  mg/l 
arid  for  barium  Is  100  mg/l.  Therefore,  for 
chromium,  although  a  DAF  of  70  times  0.10 
equals  7,  ttie  delisting  level  cannot  be  greater 
ttian  5  mg/l  because  a  delisted  waste  must  not 
exhibit  a  hazardous  characteristic.  For  the 
same  reason,  tt>e  delisting  level  for  barium 
cannot  be  70  times  2,  equal  to  140,  but  must 
not  be  areater  than  100,  the  TC  regulatory 
level  for  barium. 

'The  TCLP  is  to  be  followed  for  cyanide, 
except  that  deionized  water  must  be  used  as 
ttie  leaching  medium,  instead  of  the  acetic 
acid  or  acetate  buffer  specified  in  the  TCLP. 
SW-846  Method  9010  or  9012  must  be  used 
to  measure  cyanide  concentration  in  the  de- 
ionized  water  leachate. 


"This  value  is  an  actran  level  for  a  Publkjfy 
Owned  Treatment  Worths,  rather  than  a  MCL. 

'This  value  is  a  value  that  is  protective  of 
tap  water,  obtained  from  EPA  Region  9's  Pre- 
liminary Remediation  Goals  Tables.  Internet 
address  is:  tittp://www.epa.gov/region09/ 
waste/sfund/prg/s  105.  htm 

Delisting  levels  and  risk  levels 
calculated  by  DRAS,  using  the 
EPACMTP  model,  are  presented  in 
Table  SB  below.  DRAS  found  that  the 
major  pathway  for  hiunan  exposure  to 
this  waste  is  groundwater  ingestion,  and 
calculated  delisting  and  risk  levels 
based  on  that  pathway.  The  input  values 
required  by  DRAS  were  the  chemical 
constituents  in  BMW's  petitioned  waste; 
thefr  maximum  reported  concentrations 
in  the  TCLP  extract  of  the  waste  and  in 
the  unextracted  waste  (Values  for  the 
South  Carolina  plant  in  Table  IB, 
Preamble  Section  II.A.);  the  maximum 
aimual  volume  to  be  disposed  (2,850 
cubic  yards)  in  a  landfill;  the  desired 
risk  level,  which  was  chosen  to  be  no 
worse  than  10-*  for  carcinogens;  and  a 
hazard  quotient  of  no  greater  than  1  for 
non-carcinogens.  The  only  carcinogenic 
constituent  in  the  waste  is  cadmium, 
and  cadmium  also  has  non-carcinogenic 
toxic  effects.  Allowable  total 
concentrations  in  the  waste,  as 
calculated  by  DRAS  for  the  waste,  itself, 


not  the  TCLP  leachate,  were  all  at  least 
1,000  times  greater  than  the  actual 
maximum  total  concentrations  foimd  in 
the  waste,  and  are  not  included  in  Table 
3B,  since  many  amount  to  metal  or 
cyanide  concentrations  of  several  per 
cent.  However,  in  addition  to  limits  on 
the  concentrations  of  constituents  in  the 
TCLP  leachate  of  the  petitioned  waste, 
EPA  does  propose  to  set  the  following 
limits  on  total  concentrations,  in  units 
of  milligrams  of  constituent  per 
kilogram  of  unextracted  waste  (mg/kg): 
Barium:  2,000;  Cadmium:  500; 
Chromium:  1,000;  Cyanide  (Total,  not 
Amenable):  200;  Lead:  2,000;  and 
Nickel:  20,000.  EPA  asks  for  public 
comment  on  these  limits  which  were 
chosen  to  be  both  protective  of  human 
health  and  the  enviroiunent  and  to  be 
realistic,  attainable  values  for 
wastewater  treatment  sludges  that 
contain  metals  and  cyanide.  The 
maximum  reported  total  concentrations 
for  BMW's  petitioned  waste  were  all 
below  these  limits.  The  limit  for  cyanide 
was  chosen  so  that  the  waste  could  not 
exhibit  the  reactivity  characteristic  for 
cyanide  by  exceeding  the  interim 
guidance  for  reactive  cyanide  of  250  mg/ 
kg  of  releasable  hydrogen  cyanide  (SW- 
846,  Chapter  Seven,  Section  7.3.3.) 


Table  3B.— Delisting  and  Risk  Levels  Calculated  by  DRAS  With  EPACMTP  Model  for  BMW  Petitioned 

Waste 

Constituent 

Delisting  level  (mg/l  of 
TCLP) 

DAF 

DRAS-calculated  risk 
"tor  maximum  con- 
centration carcinogen 
in  waste 

DRAS-cak:ulated  haz- 
ard quotient  for  max- 
imum concentratkxi  of 
non-caranogen  in 
waste 

Barium 

Cadmium  

Chromium ; 

Cyanide  

'182 

'1.4 

'5.39x10-' 

33.6 

187 

70.3 

69.2 

74.6 

9,580 

44.8 

1.24x10-* 

93.5 

1.62x10-" 
1.62x10-" 

4.87  X  10-2 
3.57  X  10-2 
5.8x10-7 
1.49x10-s 

Lead      

Not  cak;ulable;  no  ref- 

Nickel 

Total  Hazard  Quotient  for  All  Waste  Con- 
stituents. 

Total  Carcinogenic  Risk  for  the  Waste  (due 
to  Cadmium). 

erence  dose  for 

lead 
8.9  x  10-2 
0.187 

I  These  levels  are  all  greater  than  the  Toxicity  Characteristk;  (TC)  regulatory  level  in  40  CFR  261 .24.  A  waste  cannot  be  delisted  if  it  exhibits  a 
hazardous  characteristic;  therefore,  the  delisting  level  for  each  of  these  constituents  could  not  be  greater  than  the  TC  level  of  100  for  Barium;  1.0 
for  Cadmium;  5.0  for  Chromium;  and  5.0  for  Lead. 


I  EPA  proposes  to  use  the  delisting 
evels  in  the  TCLP  leachate  calculated 
jy  the  older  method  using  the  EPACML 
DAF  for  BMW's  petitioned  waste, 
because  the  EPACML  levels  are  more 
conservative  for  this  waste.  EPA 
requests  public  comment  on  the 
proposal  to  use  the  delisting  levels 
obtained  with  the  EPACML  DAF  instead 
of  those  calculated  by  the  DRAS,  using 
the  EPACMTP,  in  combination  with  the 
limits  on  total  concentrations  proposed 
in  the  paragraph  preceding  Table  3B. 


C.  How  Did  EPA  Use  the  Multiple 
Extraction  Procedure  (MEP)  to  Evaluate 
This  Delisting  Petition? 

EPA  developed  the  MEP  test  (SW-846 
Method  1320)  to  help  predict  the  long- 
term  resistance  to  leaching  of  stabilized 
wastes,  which  are  wastes  that  have  been 
treated  to  reduce  the  leachability  of 
hazardous  constituents.  The  MEP 
consists  of  a  TCLP  extraction  of  a 
sample  followed  by  nine  sequential 
extractions  of  the  same  sample,  using  a 


synthetic  acid  rain  extraction  fluid 
(prepared  by  adding  a  60/40  weight 
mixtiu'e  of  sulfuric  acid  and  nitric  acid 
to  distilled  deionized  water  until  the  pH 
is  3.0  ±  0.2).  The  sample  which  is 
subjected  to  the  nine  sequential 
extractions  consists  of  the  solid  phase 
remaining  after,  and  separated  fix»m,  the 
initial  TCLP  extract.  EPA  designed  the 
MEP  to  simulate  multiple  washings  of 
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percolating  rainfall  in  the  field,  and 
estimates  that  these  extractions  simulate 
approximately  1,000  years  of  rainfall. 
(See  47  PR  52687,  Nov.  22,  1982.)  MEP 
results  are  presented  in  Table  4  below. 
hi  response  to  a  request  by  EPA  for 
additional  information.  BMW  reported 
the  following  practical  quantitation 
limits  in  the  MEP  test:  0.001  mg/1  for 
cadmium.  0.003  mg/1  for  lead,  0.01  mg/ 
1  for  nickel,  and  0.02  for  zinc.  Table  4 


presents  the  results  of  analysis  of  MEP 
extracts. 

The  MEP  data  in  Table  4  indicate  that 
the  petitioned  waste  would  be  expected 
to  leach  metals  at  low  and  decreasing 
concentrations  for  a  period  of  at  least 
100  years,  and  only  about  10  per  cent 
of  the  amount  of  metal  in  the  waste 
would  leach  diuing  this  time  period. ' ' 
The  average  life  of  a  landfill  is 
approximately  20  years.  (See  56  PR 


32993,  July  18,  1991;  and  56  PR  67197, 
Dec.  30.  1991.) 

The  MEP  pH  data  in  Table  4  indicate 
that  the  pH  of  the  petitioned  waste 
would  be  expected  to  lose  its  alkalinity 
over  a  period  of  years.  However,  the 
amount  of  metal  in  the  leachate  remains 
similar  to  or  lower  than  the  initial  TCLP 
results,  and  decreases  over  time. 


Table  4.— Multiple  Extraction  Procedure  (SW-846  Method  1320)  Results  for  BMWS  Petitioned  Waste 


Extract  No. 


1  (TCLP)  

2  (first  extraction  of  the  MEP) 

3 :. 

4 

5 

6 

7 

8  „ 

9 

10 


Cadmium 
(Cd) 


0.001 
'  0.001  U 
0.001  U 
0.001  U 
0.001  U 
0.001  U 
0.001 
0.001  u 
0.001  u 
0.001  u 


Lead 
(Pb) 


0.157 
0.003  U 
0.003  U 
0.003  U 
0.003  U 
0.007 
0.003  U 
0.003  U 
0.003 
0.003  U 


Nickel 
(Ni) 


5.22 

0.299 

0.234 

0.654 

0.267 

0.084 

0.059 

0.018 

0.028 

0.010  U 


Zinc 
(Zn) 


4.02 

0.165 

0.088 

3.25 

5.61 

1.47 

0.603 

0.222 

0.139 

0.073 


pH  2  (before/ 
after) 


8.0^5.7 
5.6/6.5 
5.4/6.6 
3.0/6.6 
3.0/3.9 
3.5/3.9 
3.2/3.3 
3.1/3.2 
2.9/3.1 
3.0/3.3 


'  U  =  Not  detected  to  level  shown. 

2pH  is  a  measure  of  the  negative  logarithm  of  the  hydrogen  ion  activity  in  an  aqueous  solution,  and  is  a  measure  of  how  acidic  or  basic  (alka- 
hne)  a  solution  is.  At  25°C.  solutions  with  pH  values  less  than  7  are  acidic;  greater  than  7  are  basic  (alkaline);  and  a  pH  value  of  7  indicates  a 
neutral^sdirtion.  In  general,  metals  and  their  compounds  are  less  soluble  in  bask:  (alkaline)  solutions.  "Start"  means  pH  at  start  of  the  extraction 
and   Rnish   means  pH  at  the  end  of  the  extractkm. 


D.  Conclusion 

After  reviewing  BMW's  processes,  the 
EPA  concludes  that  (1)  no  hazardous 
constituents  of  concern  are  likely  to  be 
present  in  BMW's  waste  at  levels  that  • 
would  harm  human  health  and  the 
environment;  and  (2)  the  petitioned 
waste  does  not  exhibit  any  of  the 
characteristics  of  ignitability, 
corrosivity,  or  reactivity.  See  40  CFR 
261.21,  261.22,  and  261.23,  respectively. 

EPA  believes  that  BMW's  petitioned 
waste  will  not  harm  human  health  and 
the  environment  when  disposed  in  a 
nonhazardous  waste  landfill  if  the 
delisting  levels  for  land  disposal  as 
proposed  in  Preamble  section  I1.B.  are 
met. 

EPA  proposes  to  exclude  BMW's 
petitioned  waste  from  being  listed  as 
F019,  based  on  descriptions  of  waste 
management  and  waste  history, 
evaluation  of  the  results  of  waste  sample 
analysis,  and  on  the  requirement  that 
BMW's  petitioned  waste  must  meet 
proposed  delisting  levels  before 
disposal.  Thus,  EPA's  proposed 
decision  is  based  on  verification  testing 
conditions.  If  the  proposed  rule 
becomes  effective,  the  exclusion  will  be 
vaUd  only  if  the  petitioner  demonstrates 
that  the  petitioned  waste  meets  the 
verification  testing  conditions  and 


delisting  levels  in  the  amended  Table  1 
of  appendix  IX  of  40  CFR  part  261 .  If  the 
proposed  rule  becomes  final  and  EPA 
approves  that  demonstration,  the 
petitioned  waste  would  not  be  subject  to 
regulation  under  40  CFR  parts  262 
through  268  and  the  permitting 
standards  of  40  CFR  part  270.  Although 
management  of  the  waste  covered  by 
this  petition  would,  upon  final 
promulgation,  be  relieved  from  Subtitle 
C  jurisdiction,  the  waste  would  remain 
a  solid  waste  under  RCRA.  As  such,  the 
waste  must  be  handled  in  accordance 
with  all  applicable  Federal,  State,  and 
local  solid  waste  management 
regulations.  Pursuant  to  RCRA  section 
3007,  EPA  may  also  sample  and  analyze 
the  waste  to  determine  if  delisting 
conditions  are  met. 


exclusion  bxim  taking  effect  in  the 
States.  Because  a  petitioner's  waste  may 
be  regulated  under  a  dual  system  (i.e., 
both  Federal  and  State  programs), 
petitioners  are  urged  to  contact  State 
regulatory  authorities  to  determine  the 
current  status  of  their  wastes  imder  the 
State  laws.  Furthermore,  some  States  are 
authorized  to  administer  a  delisting 
program  in  lieu  of  the  Federal  program, 
i.e.,  to  make  their  own  delisting 
decisions.  Therefore,  this  proposed 
exclusion,  if  promulgated,  would  not 
apply  in  those  authorized  States.  If  the 
petitioned  waste  will  be  transported  to 
any  State  with  delisting  authorization, 
BMW  must  obtain  delisting 
authorization  from  that  State  before  the 
waste  may  be  managed  as  nonhazardous 
in  that  State. 


m.  Limited  E£Eiect  of  Federal  Exclusion      iv.  Efiective  Date 


Will  This  Rule  Apply  in  All  States? 

This  proposed  rule,  if  promulgated, 
would  be  issued  under  the  Federal 
(RCRA)  delisting  program.  States, 
however,  are  allowed  to  impose  their 
own,  non-RCRA  regulatory 
requirements  that  are  more  stringent 
than  EPA's,  piu^uant  to  section  3009  of 
RCRA.  These  more  stringent 
requirements  may  include  a  provision 
which  prohibits  a  Federally  issued 


This  rule,  if  made  final,  will  become 
effective  immediately  upon  final 
publication.  The  Hazardous  and  Solid 
Waste  Amendments  of  1984  amended 
section  3010  of  RCRA  to  allow  rules  to 
become  effective  in  less  than  six  months 
when  the  regulated  community  does  not 
need  the  six-month  period  to  come  into 
compliance.  That  is  the  case  here, 
because  this  rule,  if  finalized,  would 
reduce  the  existing  requirements  for  the 


'*  This  estimate  is  based  on  the  following 
calculation  for  nickel:  %  nickel  leached  out  over 
more  than  100  years  =  100  x  (total  number  of 


milligrams  of  nickel  in  all  the  sample  MEP  extracts) 
+  the  number  of  milligrams  of  nickel  in  the  100- 
gram  sample  that  was  extracted  by  the  MEP:  100  x 


2  X  (  5.22  -)-0.299  +  0.234  +  0.654  +  0.267  +  0.084 
+  0.059+  0.018+  .028+  .01)  +  140  =  100  X  13.746 
+140  =  9.8%. 
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petitioner.  In  light  of  the  unnecessary 
hardship  and  expense  that  would  be 
imposed  on  this  petitioner  by  an 
effective  date  six  months  after 
publication  and  the  fact  that  a  six- 
month  deadline  is  not  necessary  to 
achieve  the  purpose  of  section  3010, 
EPA  believes  that  this  exclusion  should 
be  effective  immediately  upon  final 
publication.  These  reasons  also  provide 
a  basis  for  making  this  rule  effective 
immediately,  upon  final  publication, 
under  the  Administrative  Procedure 
Act,  pursuant  to  5  U.S.C.  553(d). 

V.  Paperwork  Reduction  Act 

Information  collection  and  record- 
keeping requirements  associated  with 
this  proposed  rule  have  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of 
the  Paperwork  Reduction  Act  of  1980 
(Public  Law  96-511,  44  U.S.C.  3501  et 
seq.)  and  have  been  assigned  OMB 
Control  Number  2050-0053. 

VI.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
echnology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Public  Law 
104-113,  section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  voluntary 
consmsus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Volimtary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
Tolimtary  consensus  standards. 

This  proposed  rulemaking  involves 
environmental  monitoring  or 
measiuement.  Consistent  with  the 
Agency's  Performance  Based 
Measurement  System  ("PBMS"),  EPA 
proposes  not  to  require  the  use  of 
specific,  prescribed  analytical  methods, 
except  when  required  by  regulation  in 
40  CFR  parts  260  through  270.  Rather 
the  Agency  plans  to  allow  the  use  of  any 
method  that  meets  the  prescribed 
performance  criteria.  The  PBMS 
approach  is  intended  to  be  more  flexible 
and  cost-effective  for  the  regulated 
commimity;  it  is  also  intended  to 
encourage  innovation  in  anal3rtical 
technology  and  improved  data  quality. 
EPA  is  not  precluding  the  use  of  any 
method,  whether  it  constitutes  a 
volimtary  consensus  standard  or  not,  as 
long  as  it  meets  the  performance  criteria 
specified. 


Vn.  Unfunded  Mandates  Reform  Act 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("UMRA"),  Public  Uw  104-4,  which 
was  signed  into  law  on  March  22, 1995, 
EPA  generally  must  prepare  a  written 
statement  for  rules  with  Federal 
mandates  that  may  result  in  estimated 
costs  to  State,  local,  and  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  When  such  a  statement 
is  required  for  EPA  rules,  under  section 
205  of  the  UMRA  EPA  must  identify 
and  consider  alternatives,  including  the 
least  costly,  most  cost-effective  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule.  EPA  must 
select  that  alternative,  unless  the 
Administrator  explains  in  the  final  rule 
why  it  was  not  selected  or  it  is 
inconsistent  with  law.  Before  EPA 
establishes  regulatory  requirements  that 
may  significantly  or  uniquely  affect 
small  governments,  including  tribal 
governments,  it  must  develop  under 
section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  giving  them 
meaningful  and  timely  input  in  the 
development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising  them 
on  compliance  with  the  regulatory 
requirements. 

"The  UMRA  generally  defines  a 
Federal  mandate  for  regulatory  purposes 
as  one  that  imposes  an  enforceable  duty 
upon  State,  local,  or  tribal  governments 
or  the  private  sector.  EPA  finds  that 
today's  proposed  delisting  decision  is 
deregulatory  in  nature  and  does  not 
impose  any  enforceable  duty  on  any 
State,  local,  or  tribal  governments  or  the 
private  sector.  In  addition,  the  proposed 
delisting  does  not  establish  any 
regidatory  requirements  for  small 
governments  and  so  does  not  require  a 
small  government  agency  plan  under 
UMRA  section  203. 

Vm.  Regulatory  Flexibility  Act,  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  and  Fairness 
Act 

Pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601-612,  whenever  an 
agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed 
or  final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  that 
describes  the  impact  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  No  regulatory  flexibility 


analysis  is  required,  however,  if  the 
Administrator  or  delegated 
representative  certifies  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

This  rule,  if  promulgated,  will  not 
have  an  adverse  economic  impact  on 
any  small  entities  since  its  effect  would 
be  to  reduce  the  overall  costs  of  EPA's 
hazardous  waste  regidations  and  would 
be  limited  to  one  facility.  Accordingly, 
I  hereby  certify  that  this  proposed 
regulation,  if  promulgated,  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  regulation,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

DC.  Executive  Order  12866 

Under  Executive  Order  12866,  (58  FR 
51735  (October  4.  1993))  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  plaimed  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities  or  the  principles 
set  forth  in  the  Executive  Order. 

OMB  has  exempted  this  proposed  rule 
from  the  requirement  for  OMB  review 
under  section  (6)  of  Executive  Order 
12866. 

X.  Executive  Order  13045 

The  Executive  Order  13045  is  entitled 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23, 1997). 
This  order  applies  to  any  rule  that  EPA 
determines  (1)  Is  economically 
significant  as  defined  under  Executive 
Order  12866,  and  (2)  the  environmental 
health  or  safety  risk  addressed  by  the 
rule  has  a  disproportionate  effect  on 
children.  If  the  regulatory  action  meets 
both  criteria,  the  Agency  must  evaluate 
the  environmental  health  or  safety 
effects  of  the  plaimed  rule  on  children. 
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and  explain  why  the  planned  regulation 
is  preferable  to  other  potentially 
effective  and  reasonably  feasible 
alternatives  considered  by  the  Agency. 
This  rule  is  not  subject  to  Executive 
Order  13045  because  this  is  not  an 
economically  significant  regulatory 
action  as  defined  by  Executive  Order 
12866. 

XI.  Executive  Order  13084 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly 
affects  or  uniquely  affects  the 
communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
imfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  simunary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  isisue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  meaningful  and  timely 
input"  in  the  development  of  regulatory 
policies  on  matters  that  significantly  or 
uniquely  affect  their  communities  of 
Indian  tribal  governments.  Today's 
proposed  rulemaking  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  proposed  rule. 


Xn.  Submission  to  Congress  and 
General  Accounting  Office 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  nde  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of 
Congress  and  to  the  Comptroller  General 
of  the  United  States. 

The  EPA  is  not  required  to  submit  a 
rule  report  regarding  today's  action 
under  section  801  because  this  is  a  rule 
of  particular  applicability,  etc.  Section 
804  exempts  from  section  801  the 
following  types  of  rules:  rules  of 
particular  applicability;  rules  relating  to 
agency  management  or  personnel;  and 
ndes  of  agency  organization, 
procedures,  or  practice  that  do  not 
substantially  affect  the  rights  or 
obligations  of  non-agency  parties.  See  5 
U.S.C.  804(3).  This  rule  will  become 
effective  on  the  date  of  publication  as  a 
final  rule  in  the  Federal  Register. 

Xm.  Executive  Order  13132 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255.  August  10, 
1999)  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications." 

"Policies  that  have  federalism 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
the  States,  on  the  relationship  between 
the  national  govenmient  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government." 
.  Under  section  6  of  Executive  Order 
13132,  EPA  may  not  issue  a  regulation 
that  has  federalism  implications,  that 
impose  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
unless  the  Federal  government  provides 


the  funds  necessary  to  pay  the  direct 
compliance  costs  inciured  by  State  and 
local  governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  The  EPA  also  may  not  issue 
a  regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  action  does  not  have  federalism 
implication.  It  will  not  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  national 
govenmient  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  because  it 
affects  only  one  facility. 

List  of  Subjects  in  40  CFR  Part  261 

Hazardous  waste.  Recycling, 
Reporting  and  recordkeeping 
requirements. 

Authority:  Sec.  3001(f)  RCRA,  42  U.S.C. 
6921(f). 

Dated:  January  4,  2001. 
Jewell  Gnibbs, 

Acting  Director,  Waste  Management  Division. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  part  261  is  proposed 
to  be  amended  as  follows: 

PART  261— IDENTIHCATION  AND 
LISTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  part  261 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  6912(a),  6921, 
6922,  and  6938. 

2.  In  Table  1  of  appendix  IX,  part  261 
add  the  following  wastestream  in 
alphabetical  order  by  facility  to  read  as 
follows: 

Appendix  IX — Wastes  Excluded  Under 
§§  260.20  and  260.22. 


Table  1.— Wastes  Excluded  From  Non-Specific  Sources 


Facility 


Address 


Waste  description 


BMW  Manufacturing  Cor- 
poration. 


Greer,  South  Carolina 


Wastewater  treatment  sludge  (EPA  Hazardous  Waste  No.  F019)  that  BMW  Manu- 
facturing Corporation  (BMW)  generates  by  treating  wastewater  from  automobile 
assembly  plant  located  on  Highway  101  South  in  Greer,  South  Carolina.  This  is  a 
conditional  exclusion  for  up  to  2,850  cubic  yards  of  waste  (hereinafter  refen^ed  to 
as  "BMW  Sludge")  that  will  be  generated  each  year  and  disposed  In  a  Subtitle  D 
landfill  after  [insert  date  of  final  rule.]  With  orior  approval  by  the  EPA,  following  a 
public  comment  period,  BMW  may  also  beneficially  reuse  the  sludge.  BMW  must 
demonstrate  that  ttie  following  conditions  are  met  for  tfie  exclusion  to  be  valid. 
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Table  1.— Wastes  Excluded  From  Non-Specific  Sources— Continued 


Facility 


Address 


Waste  description 


(1)  Delisting  Levels:  All  teachable  concentrations  for  ttiese  metals  and  cyanide  must 
not  exceed  the  following  levels  (ppm):  Barium — 100;  Cadmium — 0.35;  Chro- 
mium— 5;  Cyanide — 14,  Lead — 1.05;  and  Nickel — 51.  These  metal  and  cyanide 
concentrations  must  be  measured  in  tf>e  waste  leactiate  obtained  by  ttie  metfKXl 
specified  in  40  CFR  261 .24,  except  ttiat  for  cyanide,  deionized  water  must  be  tfie 
leaching  medium.  The  total  concentration  of  cyanide  (total,  not  amenable)  in  ttie 
waste,  not  the  waste  leachate,  must  not  exceed  200  mg/kg.  Cyanide  concentra- 
tions in  waste  or  leachate  must  be  measured  by  the  method  specified  in  40  CFR 
268.40,  Note  7.  The  total  concentrations  of  metals  in  the  waste,  not  tfie  waste 
leachate,  must  not  exceed  the  following  levels  (ppm);  Barium — 2,000;  Cadmium — 
500;  Chromium— 1 ,000;  Lead— 2,000;  and  Nk:kel— 20,000. 

(2)  Verification  Testing  Requirements:  Sample  collectk>n  and  analyses,  including 
quality  control  procedures,  must  be  performed  according  to  SW-846  mettiodoto- 
gies,  where  specified  by  regulations  in  40  CFR  Parts  260-270.  Ottierwise,  meth- 
ods must  meet  Performance  Based  Measurement  System  Criteria  in  whnh  the 
Data  Quality  Objectives  are  to  demonstrate  that  representative  samples  of  tfie 
BMW  Sludge  meet  the  delisting  levels  in  Condition  (1) 

(A)  Initial  Verification  Testing:  BMW  must  conduct  verifkation  sampling  initially  when 
test  runs  of  aluminum  vehicle  parts  are  run  and  again  when  production  of  vehicles 
with  aluminum  body  parts  commences.  For  verifk:atk>n  sampling  during  tfie  test 
runs,  BMW  must  collect  and  analyze  a  minimum  of  four  composite  samples  of  the 
dewatered  sludge  that  is  generated  from  wastewater  treated  during  ttie  time  of  tfie 
test  mns.  For  verifrcation  sampling  at  the  initiatkHi  of  the  productwn  of  vehicle 
models  with  aluminum  parts,  BMW  must  collect  a  minimum  of  four  composite 
samples  from  the  first  roll-off  box  of  sludge  generated  after  productwn  of  auto- 
mobiles with  aluminum  parts  reaches  50  units  per  day  BMW  must  analyze  for  tfie 
constituents  listed  in  Condition  (1).  If  BMW  chooses  to  benefrcially  reuse  sludge, 
and  the  reuse  has  been  approved  by  EPA,  following  a  publk;  comment  period, 
verification  testing  of  the  sludge  must  consist  of  analyzing  a  minimum  of  four  com- 
posite  samples  of  tfie  sludge  for  tfie  constituents  listed  in  Conditkxi  (1) 

(B)  Subsequent  Verification  Testing:  If  the  initial  verificatwn  testing  in  Conditkxi 
(2)(A)  is  successful  for  both  the  test  mns  and  the  commencement  of  productkxi, 
i.e.,  delisting  levels  of  Condition  (1)  are  met  for  all  of  the  composite  samples, 
BMW  must  implement  an  annual  testing  program  to  demonstrate  that  constituent 
concentrations  measured  in  the  TCLP  extract  and  total  concentrations  measured 
in  the  unextracted  waste  do  not  exceed  the  delisting  levels  established  in  Condi- 
tkjn  (1). 

(3)  Waste  Holding  and  Handling:  BMW  must  store  as  hazardous  all  BMW  Sludge 
generated  until  verifk^tion  testing,  as  specified  in  Conditk>n  (2)(A),  is  completed 
and  valid  analyses  demonstrate  that  Conditkjn  (1)  is  satisfied.  If  the  levels  of  con- 
stituents measured  in  the  composite  samples  of  BMW  Sludge  do  not  exceed  the 
levels  set  forth  in  Condition  (1),  then  the  BMW  Sludge  is  non-hazardous  and  must 
be  managed  in  accordance  with  all  applrcable  solid  waste  regulatkxis.  If  con- 
stituent levels  in  a  composite  sample  exceed  any  of  the  delisting  levels  set  forth  in 
Condition  (1),  the  batch  of  BMW  Sludge  generated  during  the  time  period  cor- 
responding to  this  sample  must  be  managed  and  disposed  of  in  accordance  with 
Subtitle  C  of  RCRA. 

(4)  Changes  in  Operating  Conditions:  BMW  must  notify  EPA  in  writing  wtien  signifi- 
cant changes  in  the  manufacturing  or  wastewater  treatment  processes  are  imple- 
mented. EPA  will  determine  whether  these  changes  will  result  in  additk>nal  con- 
stituents of  concem.  If  so,  EPA  will  notify  BMW  in  writing  that  the  BMW  Sludge 
must  be  managed  as  hazardous  waste  F019  until  BMW  has  demonstrated  that 
the  wastes  meet  the  delisting  levels  set  forth  in  Condition  (1)  and  any  levels  es- 
tablished by  EPA  for  the  additional  constituents  of  concem,  and  BMW  has  re- 
ceived written  approval  from  EPA.  If  EPA  determines  that  the  changes  do  not  re- 
sult in  additkjnal  constituents  of  concem,  EPA  will  notify  BMW,  in  writing,  that 
BMW  must  verify  that  the  BMW  Sludge  continues  to  meet  Conditkxi  (1)  delisting 
levels. 
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Table  1.— Wastes  Excluded  From  Non-Specific  Sources— Continued 


Facility 


Address 


Waste  description 


(5)  Data  Submittals:  Data  obtained  in  accordance  with  Condition  (2)(A)  must  be  sub- 
mitted to  Jewell  Gnjtjbs.  Chief,  RCRA  Enforcement  and  Compliance  Branch,  Mail 
Code:  4WD-RCRA,  U.S.  EPA,  Region  4,  Sam  Nunn  Atlanta  Federal  Center,  61 
Forsyth  Street,  Atlanta,  Georgia  30303.  This  submission  is  due  no  later  than  60 
days  after  filling  the  first  roll-off  txjx  of  BMW  Sludge  to  be  disposed  in  accordance 
with  delisting  Conditions  (1)  through  (7)  for  both  the  test  runs  and  again  for  the 
commencement  of  production.  Records  of  analytical  data  from  Condition  (2)  must 
be  compiled,  summarized,  and  maintained  by  BMW  for  a  minimum  of  three  years, 
and  must  be  furnished  upon  request  by  EPA  or  t»>e  State  of  South  Carolina,  and 
made  available  for  inspection.  Failure  to  submit  the  required  data  within  tfie  speci- 
fied time  period  or  maintain  the  required  records  for  the  specified  time  will  be  con- 
sidered by  EPA,  at  its  discretion,  sufficient  basis  to  revoke  the  exclusion  to  the  ex- 
tent directed  by  EPA.  All  data  must  be  accompanied  by  a  signed  copy  of  the  cer- 
tification statement  in  40  CFR  260.22(i)(12). 

(6)  Reopener  Language:  (A)  If,  at  any  time  after  disposal  of  the  delisted  waste. 
BMW  possesses  or  is  otherwise  made  aware  of  any  environmental  data  (including 
but  not  limited  to  leachate  data  or  groundwater  monitoring  data)  or  any  other  data 
relevant  to  ttie  delisted  waste  indicating  that  any  constituent  identified  in  the 
delisting  verification  testing  is  at  a  level  higher  than  the  delisting  level  allowed  by 
EPA  in  granting  the  petition,  BMW  must  report  the  data,  in  writing,  to  EPA  within 
10  days  of  first  possessing  or  being  made  aware  of  that  data.  (B)  If  the  testing  of 
the  waste,  as  required  by  Condition  (2)(B),  does  not  meet  the  delisting  require- 
ments of  Condition  (1),  BMW  must  report  the  data,  in  writing,  to  EPA  within  10 
days  of  first  possessing  or  being  made  aware  of  that  data.  (C)  Based  on  ttie  infor- 
mation described  in  paragraphs  (6)(A)  or  (6)(B)  and  any  other  information  re- 
ceived from  any  source,  EPA  will  make  a  preliminary  determinatk>n  as  to  whether 

.  the  reported  information  requires  that  EPA  take  actkKi  to  protect  human  health  or 
the  environnwnt.  Furttier  actkni  may  include  suspending  or  revoking  the  exclu- 
sion, or  other  appropriate  response  necessary  to  protect  human  health  and  ttie 
environment.  (D)  It  EPA  determines  that  ttie  reported  infomiation  does  require 
Agency  action,  EPA  will  notify  the  facility  in  writing  of  the  action  believed  nec- 
essary to  protect  human  health  and  the  environment.  The  notice  shall  include  a 
statement  of  the  proposed  action  and  a  statement  provkjing  BMW  with  an  oppor- 
tunity to  present  informatk)n  as  to  why  the  proposed  actkxi  is  not  necessary. 
BMW  shall  have  10  days  from  the  date  of  EPA's  notk»  to  present  such  informa- 
tk>n. 
(E)  Foflowing  ttie  receipt  of  informatkxi  from  BMW,  as  described  in  paragraph 
(6)(D),  Of  if  no  such  information  is  received  within  10  days,  EPA  will  issue  a  final 
written  determination  describing  the  Agency  actions  that  are  necessary  to  protect 
human  health  or  the  environment,  given  the  information  received  in  accordance 
with  paragraphs  (6)(A)  or  (6)(B).  Any  required  action  described  in  EPA's  deter- 
mination shall  become  effective  immediately,  unless  EPA  provkJes  otherwise. 

(7)  Notification  Requirements:  BMW  must  provide  a  one-time  written  notification  to 
any  State  Regulatory  Agency  in  a  State  to  whk:h  or  through  which  the  delisted 
waste  described  atrave  will  be  transported,  at  least  60  days  prior  to  the  com- 

•  mencement  of  such  activities.  Failure  to  provide  such  a  notifk:ation  will  result  in  a 
violation  of  the  delisting  conditions  and  a  possible  revocation  of  the  decision  to 
delist. 


(FR  Doc.  01-1049  Filed  2-9-01;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  20  and  22 

[WT  Docket  No.  01-14;  FCC  01-28] 

2000  Biennial  Regulatory  Review- 
Spectrum  Aggregation  Limits  for 
Commercial  Mobile  Radio  Services 

AGENCY:  Federal  Communications 
Commission. 


ACTION:  Proposed  rule. 


SUMMARY:  In  this  document,  we  open  a 
proceeding  to  reexamine  the  need  for 
Commercial  Mobile  Radio  Services 
(CMRS)  spectrum  aggregation  limits. 
Specifically,  we  seek  comment  on 
whether  the  CMRS  spectrum  cap  and 
the  cellular  cross-interest  rule  should  be 
eliminated,  modified,  or  retained,  based 
on  the  public  interest  standard  set  forth 
imder  section  11  of  the  Communications 
Act. 

DATES:  Comments  are  due  on  or  before 
April  13,  2001  and  reply  comments  are 
due  on  or  before  March  14,  2001. 


ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  SW., 
Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Rowan,  Wireless 
Telecommunications  Biu^au,  at  (202) 
41ft-7240. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Federal 
Communications  Commission's  Notice 
of  Proposed  Rulemaking  (NPRM),  FCC 
01-28,  in  WT  Docket  No.  01-14, 
adopted  on  January  19,  2001  and 
released  on  January  23,  2001.  The  full 
text  of  this  NPRM  is  available  for 
inspection  and  copying  during  normal 
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business  hours  in  the  FCC  Reference 
Center,  Room  CY-A257,  445  12th  Street, 
SW.,  Washington,  DC  20554.  The 
complete  text  may  be  purchased  from 
the  Commission's  copy  contractor, 
hiternational  Transcription  Service, 
hic,  1231  20th  Street,  NW., 
Washington,  DC  20037.  The  full  text 
may  also  be  downloaded  at:  http:// 
www.fcc.gov.  Alternative  formats  are 
available  to  persons  with  disabilities  by 
contacting  Martha  Contee  at  (202)  418- 
0260  or  TTY  (202)  418-2555. 

Synopsis  of  Notice  of  Proposed 
Rulemaking 

\.  Introduction 

1.  In  this  Notice  of  Proposed 
Rulemaking  (NPRM),  we  begin  oiu- 
reexamination  of  the  need  for 
Commercial  Mobile  Radio  Services 
(CMRS)  spectnmi  aggregation  limits  as 
part  of  our  2000  biennial  regulatory 
review  of  the  Commission's 
telecommunications  regulations. 
Specifically,  we  are  initiating  our 
second  comprehensive  review  of  the 
two  regulations  that  currently  limit  the 
aggregation  of  broadband  CMRS 
spectrum:  The  CMRS  spectrum  cap  and 
the  cellular  cross-interest  rule.  Pursuemt 
to  the  mandate  of  section  1 1  of  the 
Communications  Act  of  1934,  as 
amended  (Communications  ActJ,  47 
U.S.C.  161,  we  seek  comment  on 
whether  competitive  or  other 
developments  in  CMRS  markets  warrant 
elimination  or  modification  of  one  or 
both  of  these  regulations. 

II.  Background 

^.  CMRS  Spectrum  Cap 

2.  The  CMRS  spectnmi  cap  rule  reads: 
'No  licensee  in  the  broadband  PCS, 
^llular,  or  SMR  services  (including  all 
larties  under  common  control) 

regulated  as  CMRS  *   *   *  shall  have  an 
attributable  interest  in  a  total  of  more 
than  45  MHz  of  licensed  broadband 
PCS,  cellular  and  SMR  spectrum 
regulated  as  CMRS  with  significant 
overlap  in  any  geographic  area,  except 
that  in  Riural  Service  Areas  (RSAs), 
I*  *  *  no  licensee  shall  have  an 
attributable  interest  in  a  total  of  more 
than  55  MHz  of  licensed  broadband 
PCS,  cellular,  and  SMR  spectrum 
regulated  as  CMRS  with  significant 
overlap  in  any  RSA."  47  CFR  20.6(a).  No 
more  dian  10  MHz  is  attributed  to  an 
entity  when  calculating  Specialized 
Mobile  Radio  (SMR)  spectrum  imder  the 
cap. 

3.  Section  20.6(d)  of  the  Commission's 
rules  provides  generally  that  ov*rnership 
interests  of  20  percent  or  more  are 
deemed  attributable.  Once  all  the 
applicable  CMRS  spectrum  attributable 


to  a  given  entity  is  identified,  one  then 
determines  whether  the  attributable 
CMRS  spectrum  serves  markets  having 
a  "significant  overlap."  47  CFR  20.6(a), 
(c).  When  a  situation  involves  both  a 
PCS  license  and  a  cellular  or  SMR 
license,  a  significant  overlap  exists 
when  10  percent  or  more  of  the 
population  of  the  designated  PCS 
licensed  service  area  is  within  the 
cellular  geographic  service  area  (CGSA) 
or  SMR  service  area(s)  in  question. 
Where  only  PCS  licenses  are  involved, 
however,  this  analysis  does  not  apply, 
and  any  overlap  between  BTA-licensed 
and  MTA-licensed  spectrum  is 
considered  significant. 

4.  In  our  First  Biennial  Review  Order, 
issued  in  September  1999  as  part  of  the 
1998  biennial  review,  we  decided 
substantially  to  retain  the  CMRS 
spectrum  cap  (and  the  cellular  cross- 
interest  rule),  with  targeted 
modifications  to  reflect  circumstances 
in  rural  areas  and  to  permit  passive 
institutional  investors  to  acquire  greater 
non-attributable  interests  in  CMRS 
carriers.  See  1998  Biennial  Regulatory 
Review,  Spectrum  Aggregation  Limits 
for  Wireless  Telecommunications 
Carriers,  WT  Docket  No.  98-205,  Report 
and  Order,  15  FCC  Red  9219,  9249 
paragraph  66  (1999)  (First  Biennial 
Review  Order).  We  reaffirmed  the  45 
MHz  limit  as  striking  the  proper  balance 
(in  non-rural  areas)  in  providing  carriers 
with  sufficient  spectrum  until  we  could 
allocate  additional  amounts  suitable  for 
the  provision  of  CMRS,  while  helping 
assuage  the  competitive  consequences 
of  the  spectrum-related  barriers  to  entry 
in  today's  CMRS  markets.  We 
concluded  that  a  55  MHz  spectrum 
ceiling  in  RSAs  recognizes  the  reality 
that  higher  concentration  through 
efficiency-enhancing  partnering  and 
other  arrangements  is  likely  or 
inevitable  in  rural  areas. 

B.  Cellular  Cross-Interest  Rule 

5.  To  the  extent  licensees  on  different 
channel  blocks  have  any  degree  of 
overlap  between  their  respective 
CGSAs,  §  22.942  of  the  Commission's 
rules  prohibits  any  entity  from  having  a 
direct  or  indirect  ownership  interest  of 
more  than  5  percent  in  one  such 
licensee  when  it  has  an  attributable 
interest  in  the  other  licensee.  An 
attributable  interest  is  defined  generally 
to  include  an  ownership  interest  of  20 
percent  or  more,  as  well  as  any 
controlling  interest.  Under  the  rule, 
however,  an  entity  may  have  non- 
controlling  and  otherwise  non- 
attributable  direct  or  indirect  ownership 
interests  of  less  than  20  percent  in 
licensees  for  different  channel  blocks  in 
overlapping  CGSAs. 


6.  As  part  of  our  1998  biennial  review 
of  the  cellular  cross-interest  rule,  we 
determined  that  the  restriction 
continued  to  be  necessary  to  protect 
against  substantial  anticompetitive 
threats  from  common  ownership 
between  the  two  cellular  carriers  in  any 
given  geographic  area.  However, 
because  competition  from  other  services 
had  increased  on  the  whole  since  the 
rule's  inception  in  1991,  we  altered 
what  had  been  a  near  absolute  bar 
against  cross-ownership  by  relaxing 
application  of  the  rule's  attribution 
standards  to  the  current  limits  under 
§22.942. 

m.  Discussion 

A.  Section  11  Review  of  CMRS  Spectrum 
Aggregation  Limits 

7.  In  passing  the  Telecommunications 
Act  of  1996  to  significantly  amend  the 
Communications  Act,  Congress 
anticipated  that,  as  competition 
developed,  market  forces  would  reduce 
the  need  for  regulation.  Specifically,  in 
adopting  section  11  of  the 
Communications  Act,  Congress  required 
the  Commission,  every  two  years,  to 
review  all  regulations  that  apply  to  "the 
operations  or  activities  of  any  provider 
of  telecommunications  service"  and  to 
"determine  whether  any  such  regulation 
is  no  longer  necessary  in  the  public 
interest  as  the  result  of  meaningful 
economic  competition  between 
providers  of  such  service."  47  U.S.C. 
161(a)(1),  (2).  If  we  determine  that,  as 
the  result  of  competition  in  CMRS 
markets,  certain  regulations  applicable 
to  CMRS  providers  are  no  longer 
necessary  in  the  public  interest,  then  we 
"shall  repeal  or  modify"  those 
regulations  per  Congress"  mandate.  47 
U.S.C.  161(b). 

8.  To  determine  whether  the  CMRS 
spectnun  cap  and  the  cellular  cross- 
interest  rule  are  no  longer  necessary  in 
the  public  interest  as  the  result  of 
meaningful  economic  competition,  we 
are  here  soliciting  detailed  comments 
from  wireless  telecommunications 
carriers,  consumers  of  their  services, 
and  other  interested  parties  on  whether 
we  should  retain,  repeal  or  modify  these 
limits  imder  the  standards  of  section  1 1 
of  the  Communications  Act.  Under 
section  1 1 ,  our  fundamental  inquiry  is 
whether,  as  a  result  of  meaningful 
economic  competition  among  providers 
of  telecommunications  services, 
spectnun  aggregation  limits  sire  no 
longer  necessary  in  the  public  interest, 
e.g.,  to  prevent  harmful  concentration  of 
spectrum  ownership  or  to  ensure 
meaningful  opportimities  for  broadband 
CMRS  market  entry.  In  order  to  make 
this  determination,  we  seek  comment 
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regarding  what  providers  of 
"telecommunications  service"  fall 
within  the  purview  of  our  section  11 
analysis  of  our  spectrum  aggregation 
policies.  What  constitutes  "meaningful 
economic  competition"  under  section 
11,  and  to  what  degree  have  the  relevant 
competitive  conditions  changed  since 
our  1998  biennial  review  of  these  rules? 
If  meaningful  competition  between 
providers  of  telecommunications 
services  now  exists,  have  spectnun 
aggregation  limits  served  their  purpose 
and  are  they  no  longer  in  the  public 
interest?  Or,  are  there  public  interest 
reasons  to  retain  spectrum  aggregation 
limits  notwithstanding  the  development 
of  meaningful  economic  competition? 
We  ask  commenters  to  consider 
generally  the  relation  between  "public 
interest"  and  "meaningful  economic 
competition"  under  section  ll's  terms. 
We  note  that  we  are  incorporating  by 
reference  all  comments  on  the  specti^un 
cap  that  we  received  in  our  2000  Staff 
Report  proceeding.  See  In  the  Matter  of 
the  2000  Biennial  Regulatory  Review, 
CC  Docket  No.  00-175,  Report.  FCC  00- 
456  (rel.  Jan.  17,  2001)  [2000  Staff 
Report). 

B.  Reexamination  and  Public  Interest 
Determination 

9.  In  this  review  under  section  11,  we 
seek  public  comment  and  input, 
including  the  submission  of  specific 
market  data  and  studies,  to  assist  our 
public  interest  determination  of  whether 
the  CMRS  spectrum  aggregation  rules 
are  no  longer  necessary  in  the  public 
interest  and,  if  they  are  necessary, 
whether  our  existing  spectrum  limits 
should  be  modified. 

1.  Development  of  Meaningful 
Economic  Competition 

10.  Since  we  last  reviewed  spectrum 
aggregation  limits  in  September  1999, 
CMRS  markets  have  continued  to  grow 
in  size,  range  of  service  offerings,  and 
the  pace  of  technological  advances.  In 
our  Fifth  Annual  CMRS  Competition 
Report,  released  in  August  2000,  we 
described  considerable  evidence  that 
the  mobile  telephony  market  has 
experienced  strong  growth  and 
competitive  development.  See 
Implementation  of  Section  6002(b)  of 
the  Omnibus  Budget  Reconciliation  Act 
of  1993;  Annual  Report  and  Analysis  of 
Competitive  Market  Conditions  With 
Respect  to  Commercial  Mobile  Services, 
Fifth  Report.  FCC  00-289  (rel.  Aug.  18, 
2000)  {Fifth  Annual  CMRS  Competition 
Report).  For  example,  we  reported  that 
non-cellular  carriers  had  for  the  first 
time  attracted  a  majority  of  the 
industry's  total  new  subscribers.  As  a 
result,  cellular  licensees'  market  share 


of  mobile  telephone  subscribers 
nationwide  had  dropped  fi-om  86 
percent  at  the  end  of  1998  to 
approximately  75  percent  at  the  end  of 
1999.  Concurrent  with,  and  we  believe 
largely  as  the  result  of,  the  continued 
growth  of  competition  in  the  mobile 
telephony  market,  consumers  have 
benefited  fitim  declining  prices,  rapidly 
expanding  coverage  areas,  new  service 
packages,  and  technological  iimovation. 

1 1 .  In  light  of  these  developments  in 
competition,  we  now  seek  comment  on 
whether  these  regulations  continue  to 
serve  the  public  interest  by  promoting 
or  protecting  competition  in  CMRS 
services.  Will  our  spectrum  aggregation 
limits  continue  to  contribute  to  the  rise 
of  competition  and  resulting  benefits  to 
consiuners,  as  we  have  found  in  the 
past,  or  are  they  no  longer  necessary? 
We  seek  comment  regarding  the 
correlation  between  the  niunber  of 
competitors  maintained  by  current 
spectrum  aggregation  limits  and  the 
growth  and  maintenance  of  competition 
that  has  produced  the  benefits  to 
consumers  that  we  have  observed. 

12.  We  seek  comment  on  whether 
conjpetitive  developments  since  1999 
have  obviated  the  need  for  limits  such 
as  the  spectnmi  cap  to  prevent 
potentially  harmful  reconsolidation. 
How  valuable  a  role  do  spectnun  limits 
play  in  preventing  potentially  harmful 
concentration  versus  allowing 
consolidations  that  benefit  the  public 
interest?  In  this  regard,  we  note  that 
spectrum  aggregation  limits  do  not 
appear  to  have  prevented  the 
consolidation  of  carriers  into 
nationwide  networks  with  the  resulting 
beneficial  service  options  for 
consiuners.        ' 

13.  We  ask  for  comment  on  the 
various  economic  relationships  on 
which  our  spectrum  cap  policy  is  based. 
How  do  recent  developments  affect  our 
concern  that  limits  were  necessary  in 
order  to  ensure  a  minimum  nimiber  of 
competitors  in  any  given  geographic 
area?  Should  the  relevant  measures  of 
market  capacity  (e.g..  assigned 
spectrum,  subscriber  shares,  etc.)  be 
weighted  differently  than  in  the  past? 
What  role  should  we  continue  to  afford 
HHI  calculations  or  similar  measures  of 
concentration  of  ownership  or  control, 
and  what  inputs  should  we  use  in 
calculating  HHI?  Should  we  continue  to 
apply  the  cap  to  all  broadband  PCS, 
cellular,  and  SMR  spectrum  regulated  as 
CMRS,  regardless  of  the  use  to  which 
the  spectrum  currently  is  dedicated;  or, 
should  we  limit  application  of  the  cap 
to  CMRS  spectrum  used  for  mobile 
voice  service?  If  we  were  to  limit  the 
cap  to  mobile  voice  services  only,  how 
would  we  further  and  clearly  define  the 


included  and  excluded  product 
markets?  Also  in  the  increasingly 
converging  marketplace,  are  these 
product  markets  truly  segregable? 
Moreover,  how  would  such  a  policy 
affect  the  spectrum  cap's  goal  to  guard 
against  excessive  acciunulation  of 
CMRS  spectrum?  Also,  how  should  we 
define  the  relevant  geographic  market, 
especially  in  light  of  the  trend  toward 
nationwide  footprints  and  affiliations? 
Commenters  should  specifically  address 
whether  today's  CMRS  markets  will 
enable  new  entrants — both  existing 
carriers  seeking  to  expand  their 
footprints  and  firms,  including  small 
businesses,  seeking  to  enter  the  market 
ab  initio — to  have  access  to  the  limited 
spectrum  that  is  practically  available 
today  for  mobile  telephone  services. 

14.  We  also  seek  comment  on  the 
implications  for  our  spectrum 
aggregation  limits  of  our  authority  under 
section  310(d)  of  the  Communications 
Act  to  determine  that  a  particular 
consolidation  is  not  in  the  public 
interest.  If  we  were  to  eliminate  or  relax 
the  spectrum  cap,  could  we,  or  should 
we,  adopt  new  standards  or 
methodologies  such  as  a  processing 
threshold  that  if  a  proposed  transaction 
would  cause  an  applicant  to  exceed  45 
MHz  of  covered  spectrum  (or  some 
other  thfteshold  amount),  it  must 
provide  an  additional  public  interest 
showing  meeting  certain  criteria  (e.g., 
HHI  and/or  other  economic  data 
demonstrating  concentration  of  market)? 
Alternatively,  would  it  be  preferable  to 
establish  a  threshold  based  on  the 
number  of  competitors  providing  CMRS 
(or  CMRS  mobile  voice  telephony)  in  a 
geographic  market?  Conunenters  should 
consider  the  impact  of  any  standards 
that  will  increase  time  and  expense  for 
small  businesses,  which  often  may  not 
have  the  requisite  resources  for  case-by- 
case  reviews.  To  the  extent  that  we 
decide  to  eliminate  the  spectrum  cap 
and  rely  on  the  section  310(d)  review 
process,  we  note  that  attribution  and 
ownership  issues  could  also  arise 
outside  that  process  if  licensees  are 
permitted  to  lease  spectnmi  usage  rights 
without  prior  section  310(d)  approval. 

15.  We  seek  comment  on  the 
implications  of  other  agencies' 
enforcement  of  antitrust  laws  for  our 
spectrum  aggregation  limits  and  oiu' 
public  interest  review  required  by 
section  310(d).  Can  we,  and  should  we, 
defer  to  the  Department  of  Justice  (DOJ) 
in  cases  where  it  has  entered  into 
consent  decrees  with  merging  CMRS 
carriers  to  prevent  competitive  harm, 
and  if  so,  what  form  should  such 
deference  take?  For  example,  can  we, 
and  should  we,  adopt  an  approach  such 
that  all  transfers  resiUting  in 
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consolidation  of  spectnun  below  a 
spectrum  threshold  should  be  exempt 
from  section  310(d)  competitive 
analysis?  Can  we,  and  should  we, 
eschew  an  independent  review  of  the 
competitive  implications  of  license 
transfers  that  are  part  of  mergers  that  are 
subject  to  some  specified  level  of  DOJ 
review,  and,  if  so,  how  should  we  define 
that  level?  What  would  be  the  legal  and 
policy  implications  of  adopting  Qiese  or 
any  aJtemative  approaches?  Do 
spectrum  aggregation  limits  continue  to 
promote  other  public  interest  goals  that 
stress  policies  such  as  the  beneficial  role 
of  market  entry? 

16.  If  we  conclude  that  spectnmi 
aggregation  limits  remain  necessary  at 
this  time,  we  ask  commenters  to  address 
whether  subsequent  competitive 
developments  could  obviate  the  need 
for  such  limits  and  thereby  enable  us  to 
simset  these  regulations.  If  commenters 
believe  that  a  sunset  provision  is 
appropriate,  we  seek  further  comment 
on  whether  it  should  be  tied  to  a 
specific  date  in  the  future,  and  how  best 
to  predict  the  timing  of  the  competitive 
developments  on  which  it  would  be 
based.  Alternatively,  we  seek  comment 
on  whether  a  sunset  should  be  based  on 
the  development  of  specified 
competitive  conditions  or  other  criteria, 
in  some  or  all  markets,  regardless  of 
when  they  occiu. 

17.  We  ask  for  comment  on  the 

{lotential  harms  or  benefits  of  adopting 
imits  other  than  the  current  45/55  MHz 
spectnun  cap  thresholds.  For  example, 
assiuning  consolidation  between 
broadband  PCS  and  cellular  operators,  a 
55  MHz  cap  would  still  ensure  at  least 
four  broadband  competitors  under  the 
180  MHz  of  covered  spectrum. 
However,  under  such  a  limit,  it  is 
possible  that  one  competitor  could  have 
significantly  less  spectrum  than  the 
other  three  under  current  allocations. 
Under  increased  thresholds,  which 
combinations  would  harm  or  benefit 
consumers? 

18.  We  also  seek  comment  on  whether 
we  should  repeal  the  cellular  cross- 
interest  rule.  The  distinctions  between 
cellular  and  PCS  services  appear  to  have 
decreased  since  our  1998  biennial 
review.  On  the  other  hand,  most 
broadband  PCS  operators  are  still 
deploying  their  networks  and  do  not  yet 
provide  facilities-based  coverage 
comparable  to  the  current  combined 
nationwide  cellular  footprint.  We 
therefore  seek  comment  on  whether  the 
need  for  a  separate  cellular  cross- 
interest  rule  has  lessened,  or  whether 
the  cellular  sector  may  still  have  the 
potential  to  undermine  the  level  of 
CMRS  competition  we  have  seen  so  far. 
Can  we  continue  to  make  distinctions 


and  compare  competitive  differences 
between  "cellular  carriers"  and  their 
competitors,  e.g.,  "PCS  carriers"?  We 
ask  commenters  to  provide  empirical 
evidence  and/or  studies  on  the  relative 
competitive  and  buildout  status  of 
cellxdar,  SMR,  and  broadband  PCS 
carriers  on  a  market-by-market  as  well 
as  comprehensive  basis. 

19.  We  also  seek  comment  on  whether 
the  cellular  cross-interest  rule  may  still 
be  necessary  to  prevent  cellular  carriers 
from  merging  in  rural  and/ or  certain 
other  markets  where  there  is  limited  or 
no  competition  from  other  CMRS 
providers.  Could  the  purpose  of  the 
cross-interest  rule  still  be  served  by  its 
application  in  these  circumstances? 

20.  Finally,  we  seek  comment  on 
whether  and,  if  so,  how  our  spectrum 
aggregation  limits  affect  CMRS 
providers'  ability  to  enter  into  and 
compete  in  local  telecommunications 
markets.  Since  September  1999,  has  the 
spectrum  cap  enhanced  or  impeded  the 
provision  of  wireless  services  as  a 
competitive  alternative  to  wireline 
services?  How  significant  are  the 
opportimity  costs  of  dedicating 
broadband  CMRS  spectrum  to  mobile 
services  when  other  spectrum  bands  are 
available  for  fixed  wireless  services?  To 
the  extent  that  inciunbent  licensees 
build  networks  using  CMRS  spectnun 
that  are  targeted  mainly  to  particular 
services,  are  opportunities  for  entry  and 
development  of  competition  in  other 
services  limited  in  the  short  to  medimn 
term? 

2.  Spectnun  Management  and  Other 
Regulatory  Considerations 

21.  We  must  also  review  the  CMRS 
spectrum  aggregation  rules  in  light  of 
oiu  spectrum  management 
responsibilities,  pursuant  to  which  we 
issue  the  licenses  for  spectrum 
necessary  to  provide  CMRS,  as  well  as 
other  regulatory  considerations.  We 
begin  by  acknowledging  that,  relative  to 
demand,  there  is  a  limited  amoimt  of 
spectrum  available  that,  as  a  practical 
matter,  is  suitable  for  the  provision  of 
broadband  CMRS  within  the  foreseeable 
future.  For  example,  the  propagation 
characteristics  of  spectrum  above 
approximately  3  GHz  make  it  generally 
unsuitable  for  mobile  use  using  current 
technology.  In  addition,  many  bands 
below  3  GHz  are  allocated  for  multiple 
uses  other  than  CMRS,  including 
broadcast  operations,  private  mobile 
and  fixed  services,  and  various  types  of 
satellite  operations.  Moreover, 
significant  amounts  of  spectrum  below 

3  GHz  are  allocated  for  important 
federal  government  uses,  such  as 
defense,  national  security,  law 
enforcement,  and  air  traffic  control. 


Because  scarcity  issues  to  some  degree 
affect  all  users  of  spectrum  (and,  indeed, 
all  users  of  any  finite  natxual  resource) 
and  all  spectrum  bands,  scarcity  in  and 
of  itself  is  not  sufficient  to  justify  a  limit 
on  the  aggregation  of  spectrum. 
However,  significant  shortages  of 
spectrum  relative  to  demand  raise 
concerns,  especially  in  service  markets 
where  there  are  few  close  non-spectnun 
substitutes.  The  scarcity  of  this 
spectnun  relative  to  demand  is 
evidenced  by  the  increasing  market 
value  of  broadband  CMRS  licenses.  The 
Commission  has  found  that  the 
particular  conditions  that  apply  to 
broadband  CMRS  spectrum  support  the 
use  of  aggregation  limits  in  the  bands 
CTurently  used  for  these  services.  In 
other  bands,  where  different  conditions 
prevail,  we  have  taken  a  different 
approach.  For  instance,  there  are  several 
substantial,  technologically  suitable 
bands  allocated  for  fixed  wireless 
services,  and  we  do  not  impose  any 
aggregation  limits  on  such  spectrum. 
Moreover,  wireline  services  are  for 
many  customers  close  substitutes  for 
such  wireless  services  and  so 
aggregation  of  such  spectrum  in  a  small 
niunber  of  licensees  would  not 
necessarily  raise  competitive  concerns. 

22.  There  have  been  a  number  of 
regulatory  actions  since  the  last  biennial 
review  that  may  affect  our  decisions 
here  regarding  CMRS  spectrum 
aggregation  limits.  For  example,  we 
recently  reconfigured  the  licenses 
available  in  the  broadband  PCS  C  and  F 
block  auction — Auction  No.  35 — to 
better  enable  all  carriers  to  acquire 
additional  CMRS  spectrum  in  most 
markets  without  triggering  any  CMRS 
spectrum  cap  concerns.  In  addition,  we 
decided  to  exclude  from  spectrum 
aggregation  limits  the  700  MHz  bands 
that  will  be  auctioned  early  this  year. 
We  also  eliminated  the  separate 
narrowband  PCS  spectrum  aggregation 
limit  earlier  last  year. 

23.  Another  significant  regulatory 
consideration  is  spectrum  efficiency. 
Increases  in  the  number  of  competitors 
and  the  associated  demand  for  CMRS 
spectrum  are  leading  to  increases  in 
spectrum  efficiency.  As  operators  seek 
to  increase  mobile  voice  capacity  and 
deploy  spectrum-intensive,  advanced 
wireless  services  such  as  high-speed 
Internet  access  and  mobile  video 
conferencing,  we  see  the  marketplace 
responding  with  technological  solutions 
that  are  increasing  the  technical 
capacity  of  wireless  networks. 

24.  In  addition,  we  found  in  the  First 
Biennial  Review  Order  that  bright-line 
rules  like  the  spectrum  cap  and  cellular 
cross-interest  rides  hold  many  benefits 
over  alternative  regulatory  tools.  In 
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particular,  we  reconfirmed  that  the 
spectnun  cap  would  allow  review  of 
CMRS  acquisitions  in  an 
administratively  simple  manner  and 
lend  certainty  to  the  marketplace.  We 
detennined  that  bright-line  rules  reduce 
burdens  placed  on  both  the  Commission 
and  industry,  especially  small 
businesses,  as  well  as  give  industry 
advance  notice  of  which  types  of  cross- 
ownership  situations  the  Commission 
would  find  anticompetitive.  In 
recognition  that  any  bright-line  test  may 
be  over-inclusive  or  imder-inclusive  in 
individual  cases,  we  specifically 
provided  that  parties  who  believed  that 
individualized  analysis  is  appropriate 
could  always  request  a  waiver  of  the 
spectnun  cap  and/or  cross-interest  rule. 

25.  Choices  about  CMRS  spectnun 
aggregation  limits  appear  to  involve 
market  structure  and  fundamental 
spectrum  management  issues  regarding 
this  limited  amount  of  spectnmi.  For 
example,  the  Commission  is  exploring 
the  possible  use  of  several  frequency 
bands  below  3  GHz  to  support  the 
introduction  of  new  advanced  wireless 
services,  including  third-generation  (3G) 
wireless  systems.  Accordingly,  we  seek 
comment  on  our  above  analysis  of 
CMRS  spectrum  scarcity  issues  and  its 
implications  for  our  decisions  on  CMRS 
spectrum  aggregation  limits. 

26.  We  seek  comment  on  the  potential 
efficiency  benefits  or  costs  of  oiu 
spectnun  aggregation  limits.  Have  such 
limits  provided  incentives  to  the 
development  and  deployment  of 
spectrum-efficient  technologies  that  will 
better  serve  the  public  interest  in  the 
middle  and  long  term?  Or,  would  such 
innovation  have  occurred  independent 
of  our  spectrum  aggregation  limits?  In 
addition,  do  spectrum  limits  do  more  to 
impede  the  efficient  development  of 
new  30  technologies  that  may  be 
spectnun-intensive  in  the  short  term? 

27.  We  seek  comment  on  the  extent, 
if  any,  to  which  oiu  regulations  impede 
beneficial  economies  of  scale  and  the 
introduction  of  iimovative  new 
technologies  and  services.  We  seek 
specffic  conunent  on  how  the  decision 
to  limit  carriers'  access  to  CMRS 
spectrum  affects  the  deployment  of 
next-generation  services  and  the 
migration  of  2G  service  providers  to 
those  services.  How  do  aggregation 
limits  impact  the  emergence  of  mobile 
Internet  access  and  other  data  services? 
We  seek  comment  on  how  to  promote 
advanced  wireless  services  while 
simultaneously  ensuring  that 
meaningful  economic  competition 
continues  to  develop. 

28.  We  also  seek  comment  on  how  oiu 
spectrum  aggregation  limits  may  impair 
potential  efficiencies  for  all  C\01S 
markets,  including  those  within  urban 


areas.  We  noted  in  1999  that  up  to  a 
point,  horizontal  concentration  in 
CMRS  markets  may  be  in  the  public 
interest  because  it  could  allow 
efficiencies  and  economies  that  would 
otherwise  not  be  achievable.  In  today's 
CMRS  markets,  would  achieving  such 
economies  be  in  the  public  interest 
despite  any  potential  increased  risk  of 
anticompetitive  consolidation? 

29.  In  discussing  the  availability  of 
spectrum  for  advanced  wireless 
services,  commenters  should  address 
the  extent  to  which  companies'  ability 
to  use  alternative  spectrum — i.e., 
spectrum  outside  of  the  broadband  PCS, 
cellular  and  SMR  bands  subject  to  the 
cap — should  affect  our  analysis  here.  To 
the  extent  that  future  spectrum  bands 
like  700  MHz  are  not  subject  to  the  cap, 
does  this  lessen  the  need  to  increase  the 
spectnim  cap  by  creating  opportimities 
for  CMRS  incumbents  to  obtain 
spectnmi  in  these  bands?  Or,  will  new 
spectrum  eliminate  the  access-to- 
spectnun  barrier  to  entry  faced  by 
potential  competitors,  and  thus  lessen 
the  need  to  maintain  a  spectnun  cap  at 
all? 

30.  Similarly,  we  seek  comment  on 
how  to  assess  the  treatment  of  newly 
allocated  spectrum  for  spectnun  cap 
purposes.  As  a  general  matter,  we 
believe  that  newly  available  CMRS- 
suitable  spectnun  either  should  be 
excluded  from  the  spectrum  cap  or,  if  it 
is  included,  that  the  cap  should  be 
adjusted  accordingly.  We  seek  comment 
on  the  factors  to  consider  in  deciding 
between  these  two  options.  While  we 
will  not  be  making  specific  decisions  in 
this  proceeding  on  what,  if  any, 
constraints  ought  to  apply  to 
concentration  of  ownership  in  newly 
available  spectnun  bands,  we  plan  to 
consider  an  analj^cal  framework  to 
apply  to  such  bands. 

31.  We  also  seek  comment  on  whether 
the  impact  of  the  spectnun  cap  on 
development  of  advanced  services  could 
be  adequately  addressed  by 
continuation  of  the  waiver  policy  that 
we  adopted  in  the  First  Biennial  Review 
Order  Does  our  specific  waiver  process 
enable  carriers  with  a  demonstrable 
need  for  additional  spectrum,  especially 
for  advanced  wireless  services,  to  obtain 
such  spectrum?  We  request  parties  to 
provide  specific  evidence  and  concrete 
examples  of  the  extent  to  which  carriers' 
holdings  in  markets  approach  or  are  at 
the  45/55  MHz  cap. 

32.  Commenters  are  also  asked  to 
address  whether  any  developments  in 
the  last  year  should  lead  us  to  alter  our 
determination  that  a  bright-line 
approach  remains  preferable  to 
exclusive  reliance  on  case-by-case 
review  under  section  310(d).  We  seek 
comment  on  the  extent  to  which  our 


approach  has  benefited  licensees, 
including  licensees  that  are  small 
businesses.  Commenters  are  encouraged 
to  provide  specffic  examples  where  our 
aggregation  limits  either  did  or  did  not 
provide  the  certainty  or  efficiency  that 
a  particular  marketplace  transaction 
required. 

33.  Finally,  we  seek  specific  comment 
on  whether  we  should  make  any 
fundamental  changes  in  nual  and  high- 
cost  markets,  which  appear  not  to  have 
seen  the  development  of  competition  in 
mobile  wireless  services  to  the  degree 
that  is  evident  in  urban  areas.  We  seek 
comment  on  whether  increasing  the 
existing  spectrum  cap  last  year  in  nual 
areas  has  had  any  impact  on  the 
delivery  of  service  to  nual  customers  in 
terms  of  prices,  availability  of  digital 
services,  or  other  factors.  Should  we,  at 
a  minimum,  continue  to  retain  the 
cellular  cross-interest  rule  until 
increased  PCS  and  other  service 
deployments  become  more  firmly 
established? 

3.  International  Developments 

34.  We  also  wish  to  examine  the 
significance  for  oiu  reexamination  of 
spectnun  aggregation  limits  of  foreign 
mobile  licensing  policies,  and 
particularly  the  3G  licensing  process 
now  taking  place  in  Eiuope  and  Asia.  A 
recent  study  issued  by  the  Organization 
for  Economic  Cooperation  and 
Development  has  documented  a  global 
trend  in  mobile  licensing  policy  towards 
increasing  numbers  of  operators  in  a 
given  market,  a  trend  that  predates  the 
3G  licensing  process.  Moreover,  many 
Western  European  countries  are  using 
the  3G  licensing  process  as  an 
opportimity  to  promote  the 
development  of  competitive  market 
structm^s. 

35.  European  countries  are  able  both 
to  ensiire  a  minimum  number  of 
competitors  and  to  permit  each  provider 
access  to  more  spectrum  because 
substantially  more  suitable  spectnun 
has  been  allocated  for  commercial 
mobile  telecommunications  services  in 
Europe  than  in  the  United  States.  With 
the  additional  140  to  145  MHz  of 
spectnun  that  most  Western  European 
countries  have  allocated  to  licensed  3G 
use,  the  total  amount  of  spectrum 
available  for  mobile  telephony  services 
in  these  countries  now  exceeds  180 
MHz,  in  most  cases  by  a  wide  margin. 

hi  particular,  we  estimate  that  the  total 
amount  of  spectrum  available  for 
first-,  second-  and  third-generation 
mobile  communications  services  in 
most  Western  European  countries  is 
generally  about  250-300  MHz,  and 
ranges  from  a 
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high  of  almost  365  MHz  in  the  United 
Kingdom  to  a  low  of  about  187  MHz  in 
Norway.  Thus,  because  most  European 
coimtries  have  allocated  more  total 
spectrum  for  mobile 
telecommunications  services,  they  are 
able  to  allow  individual  carriers  to 
acquire  larger  total  spectrum  holdings 
than  would  be  permitted  under  our 
spectrum  cap  policy,  while  at  the  same 
time  ensuring  that  there  are  at  least  four, 
and  often  more,  competitors  in  their 
markets. 

36.  We  also  note  that  other  countries 
limit  the  amoimt  of  spectrum  operators 
can  acquire  in  the  secondary  market.  In 
the  vast  majority  of  coimtries,  including 
European  Union  (EU)  Member  States, 
strict  limits  on  trading  of  wireless 
licenses  and/or  spectrum  rights  render  a 
spectrum  cap  largely  superfluous.  Apart 
from  the  United  States,  only  a  relative 
few  countries,  including  Canada, 
Australia  and  New  Zealand,  allow 
spectrum  licenses  to  be  traded  both  in 
whole  and  in  part. 

37.  We  generally  seek  comment  on  the 
lessons  to  be  learned  from  experience 
internationally.  In  addressing  these 
issues,  commenters  should  consider  the 
significance  of  the  differences 
summarized  above,  as  well  as  the  fact 
that  unlike  our  "flexible  use"  approach 
in  the  United  States,  spectrum 
management  policies  abroad  generally 
do  not  afford  wireless  operators  the 
flexibility  to  deploy  3G  technologies  on 
spectrum  currently  licensed  for  2G 
services. 

38.  We  also  seek  comment  generally 
on  how  international  developments 
relate  to  the  question  of  whether  to 
eliminate  spectrum  limits  to  direct  the 
course  of  development  in  U.S.  CMRS 
markets.  We  note  that  most  EU  Member 
States  have  already  licensed  3G 
spectrum  or  are  planning  to  do  so  by  the 
first  half  of  2001  to  give  operators 
sufficient  lead  time  to  plan  for  3G 
deployment.  Spectrum  aggregation 
limits  may  affect  U.S.  development  of 
advanced  wireless  services  over  the 
short  term.  We  ask  parties  to  comment 
on  the  trade-offs  that  we  will  face  in  the 
United  States  during  this  time.  We  also 
seek  comment  on  whether  U.S.  carriers 
may  require  smaller  amounts  of  total 
spectrum  for  2G  and  3G  services  than 
their  counterparts  in  Europe  and  Asia 
because  our  policies  afford  U.S.  carriers 
more  flexibility  with  respect  to 
spectrum  use  and  alternative  means  of 
acquiring  access  to  spectrum.  Finally, 
we  seek  comment  oii  whether  any  of  the 
mechanisms  other  countries  use  to 
ensure  they  have  an  adequate  niunber  of 
competitors  in  their  markets  might  be 
adapted  to  the  U.S.  market,  as  an 


alternative  to  our  spectrum  cap 
approach. 

C.  Possible  Modifications  to  the  CMRS 
Spectrum  Cap  and  Cellular  Cross- 
Interest  Rule 

39.  In  the  event  that  we  do  not 
eliminate  oiu  spectrum  aggregation 
limits,  we  also  request  comment  on 
whether  specific  attributes  of  the  CMRS 
spectnim  cap  and  cellular  cross-interest 
rule  should  be  modified  to  allow  some 
of  the  benefits  that  may  arise  from 
additional  cross-ownership  interests. 
Commenters  should  also  address  any 
possible  interim  modifications  that 
would  benefit  the  public  interest  in  the 
event  that  we  decide  to  simset  our 
spectrum  aggregation  limits  in  the 
future. 

1 .  Possible  Modifications  to  the  CMRS 
Spectrum  Cap 

40.  We  seek  comment  on  aspects  of 
the  CMRS  spectrum  cap  that  could  be 
modified  to  increase  carriers'  flexibility 
and  promote  our  various  public  policy 
objectives.  To  begin,  we  seek  comment 
on  the  effect  of  recent  changes  in  CMRS 
markets,  particularly  the  emergence  of 
broadband  PCS  licensees  as  competitors 
to  cellular  licensees,  on  the  rationale  for 
a  10  percent  population  overlap 
threshold.  What  are  the  public  interest 
benefits  of  increasing  the  threshold  and 
do  those  benefits  outweigh  any  potential 
for  reduced  consumer  benefits  from  the 
concentration  of  ownership  or  control  of 
CMRS  licenses? 

41.  We  solicit  comment  on  whether 
there  is  a  mechanism  for  triggering  the 
application  of  a  spectrum  cap  in  given 
geographic  areas  that  might  be  superior 
to  our  current  overlap  standard.  We  ask 
for  comment  on  the  pros  and  cons  of 
adopting  a  simplified  overlap  standard 
that  turns  on  a  certain  allowable 
percentage  of  overlap  between  licensed 
service  areas.  For  example,  assuming  a 
10  percent  threshold,  one  possible 
approach  would  be  a  standard  where  a 
PCS  BTA-based  license's  overlap  with  a 
partitioned  MTA-based  license  would 
not  come  under  the  cap  if  the 
population  covered  by  the  overlap  were 
less  than  10  percent  of  the  total 
population  of  the  PCS  BTA  and  less 
than  10  percent  of  the  total  population 
of  the  partitioned  PCS  MTA.  Similarly, 
if  we  were  to  eliminate  the  cellular 
cross-interest  rule  under  such  a 
standard,  an  A-Block  cellular  license's 
overlap  in  CGSA  with  the  CGSA  of  a  B- 
Block  cellular  license  would  not  trigger 
the  cap  if  the  population  covered  by  the 
overlap  were  less  than  10  percent  of  the 
total  population  of  the  A-Block  CGSA 
and  less  than  10  percent  of  the  total 
population  of  the  B-Block  CGSA.  A 


variation  of  this  standard  would  be  to 
exempt  overlaps  from  the  cap  if  the 
population  in  the  overlap  area  were  less 
than  10  percent  of  the  total  population 
of  the  more  populous  licensed  service 
area.  In  addition,  the  threshold  could  be 
set  at  some  level  other  than  10  percent. 
We  seek  comment  on  these  and  any 
other  possible  approaches. 

42.  We  seek  comment  here  on 
whether  recent  developments  in  the 
SMR  industry  warrant  any  modification 
of  the  special  provisions  for  SMR 
overlap  analysis  and  calculation  of 
attributable  spectrum.  The  original 
justification  for  the  maximum 
attribution  of  10  MHz  was  based  on  the 
conclusion  that  SMR  spectrum  is  not 
equivalent  to  cellular  or  broadband  PCS. 
We  seek  comment  on  whether  the 
rationale  for  this  10  MHz  limit 
continues  in  today's  marketplace  for 
broadband  CMRS.  For  example,  bow 
have  ovu  recent  auctions  of  SMR 
spectrum  affected  the  rationale  to  limit 
the  amount  of  SMR  spectnun  attributed 
to  a  carrier?  Do  we  need  to  clarify  our 
spectrum  cap  analysis  to  accoimt  for 
application  of  the  cap  when  these 
auctioned  geographic-based  SMR 
licenses  overlap  with  PCS  licensed 
service  areas?  In  addition,  should 
significant  recent  acquisition  and 
merger  activity  lead  us  to  question  the 
assumption  that  SMR  spectrum  is 
difficult  to  reconfigure?  If  we  were  to 
revise  our  approach  to  station-defined 
SMR  spectrum,  should  we  increase  the 
maiximum  attributable  amount  from  10 
MHz  to  a  higher  figure  (e.g.,  15  or  20 
MHz),  or  should  we  simply  attribute  to 
each  carrier  the  actual  spectrum  it  has 
in  each  market?  If  we  were  to  adopt  the 
latter  approach,  how  would  we 
determine  the  amount  of  spectrum  and 
define  the  geographic  area  for  our 
overlap  analysis? 

43.  We  also  seek  comment  on  whether 
we  should  modify  our  ownership 
attribution  standards.  Should  the  20 
percent  general  attribution  standard  be 
modified?  We  seek  comment  on  the 
effect  that  a  40  percent  attribution 
standard  has  had  on  the  ability  of  CMRS 
providers  to  obtain  capital.  Have  small 
businesses  benefited  from  their  general 
40  percent  attribution  standard?  We  also 
seek  comment  on  whether  any  of  our 
other  ownership  attribution  criteria 
should  be  modified.  For  example,  are 
there  situations  proscribed  by  our 
attribution  rules  that  do  not  pose  a 
threat  to  competition?  Should  we 
attribute  spectrum  used  pursuant  to 
potential  spectrum  leasing 
arrangements,  or  to  management  and 
joint  marketing  agreements? 
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2.  Possible  Modifications  to  the  Cellular 
Cross-Interest  Rule 

44.  If  we  decide  not  to  repeal  the 
cellular  cross-interest  rule,  we  seek 
conunent  on  whether  we  should  modify 
the  rule  so  that  it  does  not  apply  in 
certain  circumstances  where  other 
regulations  will  provide  adequate 
safeguards.  We  seek  comment  on 
whether  there  is  a  need  to  maintain  any 
cellular-specific  restrictions  in  more 
luban  areas,  where  there  is  generally  a 
larger  number  of  competitive  choices  for 
consumers.  Although  cellular  providers 
still  maintain  large  market  shares  in 
MSAs,  would  cellular/cellular 
combinations  be  more  anticompetitive 
than  cellular/PCS  or  PCS/PCS 
combinations  if  the  cellular  cross- 
interest  rule  is  repealed  in  MSAs? 
Commenters  should  focus  on  whether 
cellular  combinations  would  be  able  to 
sustain  prices  above  the  competitive 
level  Mdthout  reduction  in  market  shares 
and  explain  their  conclusions  with 
specific  data  such  as  customer  chum 
percentages  and  whether  these  are  price 
driven,  quality/coverage  driven,  or  both. 

45.  Another  possibility,  given  that 
cellular  licensees  can  now  disaggregate 
their  spectrum,  would  be  to  replace  the 
ciurent  rule  with  a  separate  cellular 
spectrum  cap  of  35  MHz  (or  some  other 
amount).  Under  the  current  cross- 
interest  rule,  an  entity  with  an 
attributable  interest  in  a  cellular  license 
cannot  hold  a  5  percent  interest  in  a 
disaggregated  license  for  even  1  MHz  of 
spectrum  on  the  other  channel  block  in 
an  overlapping  CGSA.  Such  a  rule 
change  would  allow  increased 
opportxmities  for  partnering  while 
maintaining  protection  against  the 
complete  consolidation  of  two  25  MHz 
cellular  carriers.  We  ask  parties  to 
conunent  on  any  modifications 
necessary  to  permit  parties  to 
disaggregate  spectrum. 

46.  In  addition,  we  seek  comment  on 
the  public  interest  benefits  and/or 
harms  of  increasing  the  5  percent 
ownership  interest  limit  in  a  cellular 
licensee  when  one  has  a  controlling  or 
otherwise  attributable  interest  in  the 
other  licensee  in  an  overlapping  CGSA. 
Although  the  cross-interest  rule 
prohibits  interests  greater  than  5 
percent,  our  ownership  disclosure 
standards  for  wireless 
telecommunications  services  only 
require  licensees  to  report  interests 
greater  than  10  percent.  We  therefore 
seek  comment  on  whether  conformity 
between  these  two  provisions  would 
permit  the  Conunission  more  accurately 
to  regulate  compliance  with  the  cellular 
cross-interest  rule. 


47.  We  also  seek  comment  on  whether 
we  should  modify  the  divestiture 
provisions  related  to  the  cellular  cross- 
interest  rule.  For  example,  should  we 
revise  the  rule  to  operate  similar  to  the 
spectrum  cap?  In  contrast  to  the  cross- 
interest  rule,  we  consider  parties  to  have 
come  into  compliance  with  the 
spectrum  cap  once  they  have  submitted 
an  application  for  assignment  or  transfer 
of  control  of  sufficient  spectrum  to 
comply  with  the  cap.  Commenters  are 
asked  to  address  the  competitive  and 
public  interest  implications  of 
harmonizing  these  and  any  other 
provisions  of  the  two  rules. 

rv.  Procedural  Matters 

A.  Regulatory  Flexibility  Act 

48.  As  required  by  the  Regulatory 
Flexibility  Act,  see  5  U.S.C.  603,  the 
Conunission  has  prepared  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
of  the  possible  impact  on  small  entities 
of  the  proposals  in  the  Notice  of 
Proposed  Rulemaking.  The  IRFA  is  set 
forth.  Written  public  comments  are 
requested  on  the  IRFA.  These  comments 
must  be  filed  in  accordance  with  the 
same  filing  deadlines  for  comments  on 
the  NPRM,  and  they  must  have  a 
separate  and  distinct  heading 
designating  them  as  responses  to  the 
IRFA.  The  Commission's  Consumer 
Information  Bureau,  Reference 
Information  Center,  will  send  a  copy  of 
this  NPRM,  including  the  IRFA,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration,  in  accordance 
with  the  Regulatory  Flexibility  Act. 

B.  Ex  Parte  Rules 

49.  This  is  a  permit-but-disclose 
notice  and  comment  rule  making 
proceeding.  Ex  parte  presentations  are 
permitted,  except  diuing  the  Sunshine 
Agenda  period,  provided  they  are 
disclosed  as  provided  in  Conunission 
rules.  See  generally  47  CFR  1.1202, 
1.1203,1.1206. 

C.  Filing  Procedures 

50.  Pursuant  to  applicable  procedures 
set  forth  in  §§  1.415  and  1.419  of  the 
Commission's  rules,  interested  parties 
may  file  comments  on  or  before  April 
13,  2001  and  reply  comments  on  or 
before  March  14,  2001.  Comments  and 
reply  comments  should  be  filed  in  WT 
Docket  No.  01-14.  All  relevant  and 
timely  filings  will  be  considered  by  the 
Commission  before  final  action  is  taken 
in  this  proceeding.  To  file  formally  in 
this  proceeding,  interested  parties  must 
file  an  original  and  four  copies  of  each 
filing.  All  filings  must  be  sent  to  the 
Commission's  Secretary,  Magalie  Roman 
Salas,  Office  of  the  Secretary,  Federal 


Communications  Commission,  445  12th 
St.,  SW.,  Rm.  TW-A325,  Washington, 
DC  20554,  with  a  copy  to  Michael  J. 
Rowan,  Commercial  Wireless  Division, 
Wireless  Telecommunications  Bureau, 
Federal  Communications  Commission, 
445  12th  St.,  SW.,  Rm.  4A-131, 
Washington,  DC  20554.  One  copy  of  all 
filings  should  also  be  sent  to  the 
Commission's  copy  contractor. 

51.  Comments  may  also  be  filed  using 
the  Commission's  Electronic  Comment 
Filing  System  (ECFS).  Comments  filed 
through  the  ECFS  can  be  sent  as  an 
electronic  file  via  the  Internet  to  http:/ 
/www. fcc.gov/e-file/ecfs. html. 
Generally,  only  one  copy  of  an 
electronic  submission  must  be  filed. 
Parties  may  also  submit  an  electronic 
comment  by  Internet  E-Mail.  To  obtain 
filing  instructions  for  E-Mail  comments, 
commenters  should  send  an  E-mail  to 
ecfs@fcc.gov,  and  should  include  the 
following  words  in  the  body  of  the 
message:  "get  form  (your  E-Mail 
address)."  A  sample  form  and  directions 
will  be  sent  in  reply.  Or  you  may  obtain 
a  copy  of  the  ASCII  Electronic 
Transmittal  Form  (FORM-ET)  at  http:// 
www.fcc.gov/e-file/email.html. 

52.  Comments  and  reply  comments 
will  be  available  for  public  inspection 
diuing  regular  business  hours  at  the 
FCC  Reference  Information  Center,  Rm. 
CY-A257,  at  the  Federal 
Communications  Commission,  445  12th 
St.,  SW.,  Washington,  DC  20554.  Copies 
of  comments  and  reply  comments  are 
available  through  the  Commission's 
duplicating  contractor:  International 
Transcription  Service,  Inc.  (ITS,  Inc.), 
1231  20th  Street,  NW.,  Washington,  DC 
20037,  (202)  857-3800. 

V.  Initial  Regulatory  Flexibility 
Analysis 

53.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C.  601  et. 
seq.,  the  Commission  has  prepared  this 
Initial  Regulatory  Flexibility  Analysis 
(IRFA)  of  the  possible  significant 
economic  impact  on  small  entities  of  the 
policies  and  proposals  in  this  Notice  of 
Proposed  Rulemaking  (NPRM),  WT 
Docket  No.  01-14.  Written  public 
comments  are  requested  on  this  IRFA. 
These  comments  must  be  filed  in 
accordance  with  the  same  filing 
deadlines  for  comments  on  the  rest  of 
this  NPRM,  as  set  forth  above,  and  they 
must  have  a  separate  and  distinct 
heading  designating  them  as  responses 
to  the  IRFA. 

A.  Need  for,  and  Objectives  of,  the 
Proposed  Rules 

54.  As  part  of  our  biennial  regulatory 
review,  pursuant  to  section  11  of  the 
Commiuiications  Act,  we  solicit 
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comment  on  whether  we  should  retain, 
modify,  or  eliminate  the  commercial 
mobile  radio  services  (CMRS)  spectrum 
cap.  We  also  seek  comment  on  whether 
we  should  retain,  modify,  or  repeal  the 
cellular  cross-interest  rule.  In  asking 
these  questions,  the  NPRM  looks  at 
recent  competitive  changes  in  CMRS 
markets,  reexamines  the  public  interest 
objectives  that  the  spectrum  limits  are 
designed  to  achieve,  and  asks  whether 
Ithere  are  alternatives  to  the  existing 
rules  that  avoid  any  potential  public 
interest  costs.  It  seeks  comment  on  how 
international  trends  and  developments 
in  the  marketplace  since  the  completion 
of  QUI  last  biennial  review  in  September 
1999  may  affect  our  analysis.  The  NPRM 
discusses  reliance  on  case-by-case 
analysis  of  the  potential  competitive 
effects  of  a  proposed  spectrum  holding 
pursuant  to  section  310(d)  of  the 
Commimications  Act  as  one  potential 
[alternative  to  the  current  rules,  and  it 
idiscusses  possible  modifications  to  the 
[spectnun  cap  and  cross-interest  rules, 
rrhese  include,  among  other  things:  (1) 
'increasing  the  amount  of  spectrum  that 
a  single  entity  may  hold  in  a  given 
[geographic  area  beyond  45/55  MHz;  (2) 
modifying  the  spectnun  cap's  10 
percent  population  overlap  threshold 
and/or  attribution  rules;  (3)  eliminating 
or  modifying  the  rule  that  limits 
attributable  Specialized  Mobile  Radio 
(SMR)  spectrum  to  10  MHz;  (4)  altering 
the  cellular  cross-interest  rule's 
provisions  as  they  relate  to 
disaggregation  of  spectrum  and/or  post- 
licensing  divestiture;  and  (5)  modifying 
the  ownership  attribution  standards 
under  both  rules.  Through  the  process 
of  seeking  public  comment  and 
collecting  data,  we  hope  to  assess  the 
impact  of  recent  competitive  trends, 
international  developments,  and 
spectrum  management  and  other 
regulatory  considerations. 

B.  Legal  Basis 

55.  The  potential  actions  on  which 
comment  is  sought  in  this  NPRM  would 
be  authorized  imder  sections  1,  4(i),  11, 
303(g),  and  303(r)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151,  154{i),  161, 
303(g),  and  303(r). 

C.  Description  and  Estimate  of  the  Small 
Entities  Subject  to  the  Rules 

56.  The  RFA  requires  that  an  initial 
regulatory  flexibility  analysis  be 
prepared  for  notice-and-comment 
rulemaking  proceedings,  luiless  the 
Agency  certifies  that  "the  rule  will  not, 
if  promulgated,  have  a  significant 
impact  on  a  substantial  number  of  small 
entities."  See  5  U.S.C.  603(b)(3).  The 
RFA  generally  defines  the  term  "small 


entity"  as  having  the  same  meaning  as 
the  terms  "small  business,"  "small 
organization,"  and  "small  governmental 
jiuisdiction."  In  addition,  the  term 
"small  business"  has  the  same  meaning 
as  the  term  "small  business  concern" 
under  the  Small  Business  Act.  A  small 
business  concern  is  one  which:  (1)  is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  SBA.  This  IRFA 
describes  and  estimates  the  number  of 
small-entity  licensees  that  may  be 
affected  if  the  proposals  in  this  NPRM 
are  adopted. 

57.  This  NPRM  could  result  in  rule 
changes  that,  if  adopted,  would  affect 
small  businesses  that  ciurently  are  or 
may  become  licensees  in  the  cellular, 
broadband  Personal  Communications 
Services  (PCS)  and/or  SMR  services. 

58.  Cellular  Radiotelephone  Service. 
Neither  the  Commission  nor  the  SBA 
has  developed  a  definition  of  small 
entities  applicable  to  cellular  licensees. 
Therefore,  the  applicable  definition  of 
small  entity  is  the  definition  under  the 
SBA  rules  applicable  to  radiotelephone 
(wireless)  companies.  This  provides  that 
a  small  entify  is  a  radiotelephone 
company  employing  no  more  than  1 ,500 
persons.  According  to  the  Bureau  of  the 
Census,  only  twelve  radiotelephone 
firms  fi-om  a  total  of  1,178  such  firms, 
which  operated  during  1992,  had  1,000 
or  more  employees.  Therefore,  even  if 
all  twelve  of  these  firms  were  cellular 
telephone  companies,  nearly  ail  cellular 
carriers  were  small  businesses  under  the 
SBA's  definition.  In  addition,  we  note 
that  there  are  1,758  cellular  licenses; 
however,  a  cellular  licensee  may  own 
several  licenses.  In  addition,  according 
to  the  most  recent  Telecommunications 
Industry  Revenue  data,  808  carriers 
reported  that  they  were  engaged  in  the 
provision  of  either  cellular  service  or 
PCS,  which  are  placed  together  in  the 
data.  We  do  not  have  data  specifying  the 
niunber  of  these  carriers  that  are  not 
independently  owned  and  operated  or 
have  more  than  1,500  employees,  and 
thus  are  imable  at  this  time  to  estimate 
with  greater  precision  the  niunber  of 
cellular  service  carriers  that  would 
qualify  as  small  business  concerns 
under  the  SBA's  definition. 
Consequently,  we  estimate  that  there  are 
fewer  than  808  small  cellular  service 
carriers  that  may  be  affected  by  these 
proposals,  if  adopted. 

59.  Broadband  Personal 
Communications  Service  (PCS).  The 
broadband  PCS  spectrum  is  divided  into 
six  frequency  blocks  designated  A 
through  F,  and  the  Commission  has  held 
auctions  for  each  block.  The 
Commission  defined  "small  entity"  for 


Blocks  C  and  F  as  an  entity  that  has 
average  gross  revenues  of  less  than  $40 
million  in  the  three  previous  calendar 
years.  For  Block  F,  an  additional 
classification  for  "ver>'  small  business" 
was  added  and  is  defined  as  an  entity 
that,  together  with  its  affiliates,  has 
average  gross  revenues  of  not  more  than 
$15  million  for  the  preceding  three 
calendar  years.  These  regulations 
defining  "small  entity"  in  the  context  of 
broadband  PCS  auctions  have  been 
approved  by  the  SBA.  No  small 
businesses  within  the  SBA-approved 
definition  bid  successfully  for  licenses 
in  Blocks  A  and  B.  There  were  90 
winning  bidders  that  qualified  as  small 
entities  in  the  Block  C  auctions.  A  total 
of  93  small  and  very  small  business 
bidders  initially  won  approximately  40 
percent  of  the  1,479  licenses  for  Blocks 
D,  E,  and  F.  On  March  23, 1999,  the 
Commission  reauctioned  347  C,  D,  E, 
and  F  Block  licenses;  there  were  48 
small  business  winning  bidders.  Based 
on  this  information,  we  conclude  that 
the  number  of  small  broadband  PCS 
licensees  will  include  the  90  winning  C 
Block  bidders  and  the  93  qualifying 
bidders  in  the  D,  E,  and  F  blocks  plus 
the  48  winning  bidders  in  the  re- 
auction,  for  a  total  of  approximately  231 
small  entity  PCS  providers  as  defined  by 
the  SBA  and  the  Commission's  auction 
rules.  In  addition,  the  Commission 
anticipates  that  a  total  of  422  licenses 
will  be  auctioned  in  the  broadband  PCS 
reauction  of  the  C  &  F  Blocks  that  began 
December  12,  2000.  Therefore,  we 
conclude  that  the  number  of  additional 
C  &  F  Block  broadband  PCS  licensees 
that  may  ultimately  be  affected  by  these 
proposals  could  be  as  many  as  422. 

60.  Specialized  Mobile  Radio  (SMR). 
Pursuant  to  47  CFR  90.814(b)(1),  the 
Commission  has  defined  "small 
business"  for  purposes  of  auctioning 
900  MHz  SMR  licenses,  800  MHz  SMR 
licenses  for  the  upper  200  channels,  and 
800  MHz  SMR  licenses  for  the  lower 
230  channels  on  the  800  MHz  band  as 
a  firm  that  has  had  average  annual  gross 
revenues  of  $15  million  or  less  in  the 
three  preceding  calendar  years.  The 
SBA  has  approved  this  small  business 
size  standard  for  the  800  MHz  and  900 
MHz  auctions.  The  auction  of  the  1,020 
900  MHz  SMR  geographic  area  licenses 
for  the  900  MHz  SMR  band  began  on 
December  5,  1995,  and  was  completed 
on  April  15,  1996.  Sixty  (60)  wrinning 
bidders  for  geographic  area  licenses  in 
the  900  MHz  SMR  band  qualified  as 
small  businesses  under  the  $15  million 
size  standard.  The  auction  of  the  525 
800  MHz  SMR  geographic  area  licenses 
for  the  upper  200  channels  began  on 
October  28, 1997,  and  was  completed  on 
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December  8,  1997.  Ten  (10)  winning 
bidders  for  geographic  area  licenses  for 
the  upper  200  channels  in  the  800  MHz 
SMR  band  qualified  as  small  businesses 
under  the  $15  million  size  standard. 

61.  The  lower  230  channels  in  the  800 
MHz  SMR  band  are  divided  between 
General  Category  channels  (the  upper 
150  channels)  and  the  lower  80 
channels.  The  auction  of  the  1,053  800 
MHz  SMR  geographic  area  licenses 
(1,050 — 800  MHz  licenses  for  the 
General  Category  channels,  and  3 — 800 
MHz  licenses  for  the  upper  200 
chaimels  from  a  previous  auction)  for 
the  General  Category  channels  began  on 
August  16,  2000,  and  was  completed  on 
September  1.  2000.  At  the  close  of  the 
auction,  1 ,030  licenses  were  won  by 
bidders.  Eleven  (11)  winning  bidders  for 
geographic  area  licenses  for  the  General 
Category  channels  in  the  800  MHz  SMR 
band  qualified  as  small  businesses 
under  the  Si  5  million  size  standard. 
The  auction  of  the  2,800  800  MHz  SMR 
geographic  area  licenses  for  the  lower  80 
channels  of  the  800  MHz  SMR  service 
began  on  November  1 ,  2000,  and  was 
completed  on  December  5.  2000. 
Nineteen  (19)  winning  bidders  for 
geographic  area  licenses  for  the  lower  80 
channels  in  the  800  MHz  SMR  band 
qualified  as  small  businesses  under  the 
$15  million  size  standard.  In  addition, 
there  are  numerous  incumbent  site-by- 
site  SMR  licensees  on  the  800  and  900 
MHz  bands.  The  Commission  awards 
bidding  credits  in  auctions  for 
geographic  area  800  MHz  and  900  MHz 
SMR  licenses  to  firms  that  had  revenues 
of  no  more  than  $15  million  in  each  of 
the  three  previous  calendar  years. 

D.  Description  of  Projected  Reporting, 
Recordkeeping  and  Other  Compliance 
Requirements 

62.  This  NPRM  neither  proposes  nor 
anticipates  any  additional  reporting, 
recordkeeping  or  other  compliance 
measures. 

E.  Steps  Taken  to  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

63.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  foiu  alternatives  (among 
others):  (1)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
accoimt  the  resources  available  to  small 
entities;  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporthig  requirements 
under  the  rule  for  small  entities:  (3)  the 
use  of  performance,  rather  than  design, 
standards;  and  (4)  an  exemption  from 


coverage  of  the  rule,  or  any  part  thereof, 
for  smadl  entities. 

64.  In  our  September  1999  First 
Biennial  Review  Order,  we  concluded 
that  retention  of  the  CMRS  spectrum 
cap  and  cellular  cross-interest  rule 
serves  the  public  interest.  We  found  that 
the  benefits  of  these  bright-line  rules  in 
addressing  concerns  about  increased 
spectrum  aggregation  continued  to  make 
these  approaches  preferable  to  exclusive 
reliance  on  case-by-case  review  under 
section  310(d).  By  setting  bright  lines  for 
permissible  ownership  interests,  we 
found  that  the  rules  continued  to  benefit 
both  the  telecommunications  industry 
and  subscribers,  including  small 
businesses,  by  providing  regulatory 
certainty  and  facilitating  more  rapid 
processing  of  transactions.  Specifically, 
we  noted  that  case-by-case  review  is 
especially  expensive  and  time- 
consuming  for  small  businesses,  which 
often  do  not  have  the  requisite 
resources. 

65.  In  our  2000  biennial  regulatory 
review  pursuant  to  section  11,  we  here 
reexamine  our  findings  and 
determinations  in  September  1999. 
Since  that  time,  there  have  been 
international  and  economic 
developments  that  have  significantly 
affected  CMRS  markets.  For  example, 
consolidation  within  the  CMRS  industry 
in  an  effort  to  create  national  service 
footprints  has  tended  to  reduce  the 
number  of  smaller  entities  providing 
broadband  CMRS  on  a  purely  local 
level.  As  part  of  this  2000  biennial 
review,  we  seek  to  develop  a  record 
regarding  whether  the  CMRS  spectrum 
cap  and  cellular  cross-interest  rule 
continue  to  make  regulatory  and 
economic  sense  in  CMRS  markets  in  the 
current-,  mid-,  and  long-term.  In  doing 
so,  we  generally  request  comment  on 
whether  retention,  modification,  or 
elimination  of  the  CMRS  spectnmi  cap 
and/or  cellular  cross-interest  rule  is 
appropriate  with  respect  to  small 
businesses  that  are  licensees  in  the 
cellular,  broadband  PCS  and/or  SMR 
services.  We  seek  comment  on  whether 
there  continues  to  be  a  need  for  these 
rules  to  ensure  that  new  entrants, 
including  small  businesses,  have  access 
to  spectrum  licenses  both  at  auction  and 
in  the  secondary  market.  We  inquire 
whether  these  bright-line  rules  continue 
to  create  efficiencies  and  reduce 
transaction  costs  for  small  business.  We 
consider  the  impact  on  small  businesses 
if  we  were  to  adopt  alternative 
approaches  that  rely  more  heavily  on 
case-by-case  review.  We  also  seek 
specific  comment  on  various  £ispects  of 
these  rules  that  particularly  affect  small 
business,  such  as  the  whether  our 
September  1999  decision  to  increase 


attribution  standards  to  40  percent  has 
benefited  small  businesses. 

F.  Federal  Rules  That  May  Duplicate, 
Overlap  or  Conflict  With  the  Proposed 
Rules 

66.  None. 

VI.  Ordering  Clauses 

67.  Accordingly,  It  Is  Ordered, 
pursuant  to  the  authority  of  sections  1 , 
4(i).  11,  303(g),  and  303(r)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151, 154(i),  161, 
303(g),  and  303(r),  that  this  Notice  of 
Proposed  Rulemaking  is  Adopted. 

68.  It  Is  Further  Ordered  that  the 
Commission's  Consumer  Information 
Bureau,  Reference  Information  Center, 
Shall  Send  a  copy  of  the  Notice  of 
Proposed  Rulemaking,  including  the 
Initial  Regulatory  Flexibility  Analysis, 
to  the  Chief  Coimsel  for  Advocacy  of  the 
Small  Business  Administration. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  01-3521  Filed  2-9-01;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Rsh  and  Wildlife  Service 

50  CFR  Part  17 
RIN  1018-AG38 

Endangered  and  Threatened  Wildlife 
and  Plants;  Reopening  of  Public 
Comment  Period  and  ^4otice  of 
Availability  of  Draft  Economic  Analysis 
for  Proposed  Critical  Habitat 
Determination  for  ttte  Spruce-Rr  RAoss 
Spider 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Proposed  rule;  notice  of 

reopening  of  public  comment  period 

and  availability  of  draft  economic 

analysis. 

SUMMARY:  We.  the  U.S.  Fish  and 
Wildlife  Service,  annoimce  the 
availability  of  the  draft  economic 
analysis  for  the  proposed  designation  of 
critical  habitat  for  the  spruce-fir  moss 
spider  (Microhexura  montivaga).  We 
also  provide  notice  that  the  public 
comment  period  for  the  proposal  is 
reopened  to  allow  all  interested  parties 
to  submit  written  comments  on  the 
proposal  and  the  draft  economic 
analysis.  Comments  previously 
submitted  during  the  comment  period 
need  not  be  resubmitted  as  they  will  be 
incorporated  into  the  public  record  and 
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will  be  fully  considered  in  the  final 
determination  on  the  proposal. 
DATES:  The  original  comment  period 
closed  on  December  5.  2000.  The 
comment  period  is  hereby  reopened 
until  April  13,  2001.  We  must  receive 
comments  from  all  interested  parties  by 
the  closing  date.  Any  comments  that  we 
receive  after  the  closing  date  will  not  be 
considered  in  the  final  decision  on  this 
proposal. 

ADDRESSES:  Copies  of  the  draft 
economic  analysis  are  available  on  the 
Internet  at  http://southeast.fws.gov/ 
hotissues/hotindex.html  or  by  writing 
to  or  calling  the  State  Supervisor, 
Asheville  Field  Office,  U.S.  Fish  and 
Wildlife  Service,  160  Zillicoa  Street, 
Asheville,  North  Carolina  28801; 
telephone  828/258-3939. 

Ii  you  wish  to  comment,  you  may 
submit  your  comments  by  any  one  of 
several  methods: 

1.  You  may  submit  written  comments 
and  information  to  the  State  Supervisor, 
Asheville  Field  Office,  U.S.  Fish  and 
Wildlife  Service,  160  Zillicoa  Street, 
Asheville,  North  Carolina  28801. 

2.  You  may  hand-deliver  written 
comments  to  our  Asheville  Field  Office, 
at  the  above  address  or  fax  your 
comments  to  828/258-5330. 

3.  You  may  send  comments  by 
electronic  mail  (e-mail)  to 

John fridell@fws.gov.  For  directions  on 

how  to  submit  electronic  filing  of 
comments,  see  the  "Public  Comments 
Solicited"  section. 

Comments  and  materials  received,  as 
well  as  supporting  documentation  used 
in  preparation  of  this  proposed  rule, 
vrill  be  aveulable  for  public  inspection, 
by  appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
A.  Fridell,  Fish  and  Wildlife  Biologist 
(see  ADDRESSES  section). 
SUPPL£MENTARY  INFORMATION: 

Background 

The  spruce-fir  moss  spider  is  the 
smallest  of  the  mygalomorph  spiders, 
with  adults  measuring  only  2.5  to  3.8 
millimeters  (0.10  to  0.15  inch)  in  length 
(Coyle  1981,  Service  1995).  The  species' 
coloration  ranges  from  light  brown  to  a 
darker  reddish  brown,  and  there  are  no 
markings  on  the  abdomen  (Harp  1992). 
Microhexura  montivaga  is  known  bora 
only  the  highest  mountain  peaks  (at  and 
above  1,646  m  (5,400  ft)  in  elevation)  in 
the  Southern  Appalachian  Mountains  of 
North  Caiolina  and  Tennessee. 

Recent  and  ongoing  surveys  funded 
by  the  National  Park  Service,  U.S.  Forest 
Service,  and  us  indicate  that 
reproducing  populations  of  the  spruce- 
fir  moss  spider  still  survive  on 


Grandfather  Mountain  in  North  Carolina 
(Harp  1992;  pers.  observation  1995;  Jane 
Thompson,  The  Nature  Conservancy, 
pers.  comm.  1997);  Mount  LeConte  in 
Tennessee  (Coyle  1997);  and  Mount 
Buckley  (Coyle,  pers.  comm.  2000)  and 
Roan  Mountain  in  North  Carolina  and 
Tennessee  (Coyle  1999).  The  Mount 
Mitchell  population  is  believed  to  be 
extirpated  (Harp  1992),  and  both  the 
Moimt  Collins  and  Clingmans  Dome 
populations,  if  still  present,  are 
extremely  small,  with  only  one  spruce- 
fir  moss  spider  having  been  found  at 
each  of  these  two  sites  in  recent  years 
(Harp  1991,  1992). 

The  microhabitat  of  the  spruce-fir 
moss  spider  appears  to  be  virtually 
restricted  to  certain  areas  of  rock 
outcrops  and  boulders  in  Fraser  fir  and/ 
or  fir-dominated  spruce-fir  forests.  The 
primary  threat  to,  and  reason  for,  the 
recent  decline  of  the  spruce-fir  moss 
spider  at  all  of  the  sites  from  which  it 
has  been  recorded  appears  to  be 
associated  with  the  loss  of  suitable  moss 
habitat,  due  primarily  to  the  loss  of 
matiire  Fraser  firs  (Coyle.  in  litt.,  1991, 
1999;  Harp  1991, 1992;  Service  1998). 

On  February  6, 1995,  we  listed  the 
spruce-fir  moss  spider  as  endangered 
(60  FR  6968)  under  the  Endangered 
Species  Act  of  1973,  as  amended  (Act). 
The  primary  threat  to  the  species  was 
identified  as  deterioration  of  the 
spider's  high-elevation  forest  habitat 
due  primarily  to  exotic  insects  and 
possibly  to  past  land  use  history,  air 
pollution,  and  other  factors  not  yet  fully 
understood.  On  October  6,  2000,  we 
published  in  the  Federal  Register  a 
proposal  to  designate  critical  habitat  for 
this  species  (65  FR  59798).  The  proposal 
includes:  (1)  Areas  at  and  above  1,646 
meters  (m)  (5,400  feet  (ft))  in  elevation 
in  the  Great  Smoky  Moimtains  National 
Park  (GSMNP)  on  and/or  in  the  vicinity 
of  Mount  LeConte  in  Sevier  Coujity, 
Tennessee,  and  Mount  Collins, 
Clingmans  Dome,  and  Mount  Buckley  in 
Swain  County,  North  Carolina,  and 
Sevier  County,  Termessee;  (2)  areas  at 
and  above  1.646  m  (5,400  ft)  in 
elevation  at  Grandfather  Mountain  in 
Aver>',  Caldwell,  and  Watauga  Coimties, 
North  Carolina;  and  (3)  portions  at  and 
above  1,646  m  (5,400  ft)  in  elevation  at 
Roan  Mountain,  Avery  and  Mitchell 
Counties,  North  Carolina,  and  Carter 
County,  Teimessee.  All  of  the  areas  on 
or  in  the  vicinity  of  Mount  LeConte, 
Mount  Collins,  Clingmans  Dome,  and 
Mount  Buckley  that  are  proposed  for 
critical  habitat  designation  are  within 
the  boundaries  of  the  GSMNP;  all  of  the 
areas  of  Roan  Moimtain  that  are 
proposed  for  critical  habitat  designation 
are  within  the  boundaries  of  the  Pisgah 
National  Forest  in  North  Carolina  and 


the  Cherokee  National  Forest  in 
Tennessee;  and  the  areas  of  Grandfather 
Mountain  that  are  proposed  for  critical 
habitat  designation  are  privately  owned. 
Section  4(d)(2)  of  the  Act  requires  that 
we  designate  or  revise  critical  habitat 
based  upon  the  best  scientific  and 
conunerci£il  data  available  and  after 
taking  into  consideration  the  economic 
impact,  and  any  other  relevant  impact, 
of  specifying  any  particular  area  as 
critical  habitat.  We  may  exclude  an  area 
from  critical  habitat  if  we  determine  that 
the  benefits  of  excluding  the  area 
outweigh  the  benefits  of  including  the 
area  as  critical  habitat,  provided  such 
exclusion  will  not  result  in  the 
extinction  of  the  species.  Consequently, 
we  have  prepared  a  draft  economic 
analysis  concerning  the  proposed 
critical  habitat  designation,  which  is 
available  for  review  and  comment  at  the 
above  Internet  and  mailing  addresses. 

Public  Comments  Solicited 

We  solicit  comments  on  the  draft 
economic  analysis  described  in  this 
notice,  as  well  as  any  other  aspect  of  the 
proposed  designation  of  critical  habitat 
for  the  spruce-fir  moss  spider.  Our  final 
determination  on  the  proposed  critical 
habitat  will  take  into  consideration 
comments  and  any  additional 
information  received  by  the  date 
specified  above  All  previous  comments 
and  information  submitted  during  the 
comment  period  need  not  be 
resubmitted.  Written  comments  may  be 
submitted  to  the  State  Supervisor  (see 
ADDRESSES  section). 

Please  submit  electronic  comments  as 
an  ASCII  file  format  and  avoid  the  use 
of  special  characters  and  encryption. 
Please  also  include  "Attn:  (RIN 
number]"  and  your  name  and  ret\im 
address  in  your  e-mail  message.  If  you 
do  not  receive  a  confirmation  from  the 
system  that  we  have  received  your  e- 
mail  message,  contact  us  directly  by 
calling  our  Asheville  Field  Office  (see 
ADDRESSES  section). 

Our  practice  is  to  make  all  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  rulemaking  record,  which  we  will 
honor  to  the  extent  allowable  by  law.  In 
some  circumstances,  we  would 
withhold  from  the  rulemaking  record  a 
respondent's  identity,  as  allowable  by 
law.  If  you  wish  for  us  to  withhold  your 
name  and/or  address,  you  must  state 
this  prominently  at  the  beginning  of 
your  comments.  However,  we  will  not 
consider  anonyipous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  fit>m 
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individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

References  Cited 

A  complete  list  of  all  references  cited 
in  this  dociunent  is  available  upon 
request  from  the  Asheville  Field  Office 
(see  ADDRESSES  section). 

Author 

The  primary  author  of  this  document 
is  John  A.  Fridell  (see  ADDRESSES 
section). 

Authority  The  authority  for  this  action  is 
the  Endangered  Species  Act  of  1973  (16 
U.S.C.  1531  et  seq.]. 

Dated:  lanuary  18,  2001. 
H.  Dale  HaU. 

Acting  Regional  Director,  Fish  and  Wildlife 
Service. 
(FR  Doc.  01-2270  Filed  2-9-01;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Natkxial  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  223 

[Dodwt  No.  010118020-10204)1;  I.D. 

oioeoiA] 

RIN0648-AO86 

Endangered  and  Threatened  Species: 
Threatened  Status  for  One 
Evoiutionarlly  Significant  Unit  of 
Steelhead  in  Califomia  and  Oregon 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Conunerce. 

ACTION:  Proposed  rule;  request  for 

comments. 

SUMMARY:  NMFS'  completed 
Endangered  Species  Act  (ESA)  status 
reviews  for  steelhead  (Qncorhync/ius 
mykiss)  populations  in  Washington, 
Oregon.  Idaho,  and  Califomia  resulted 
in  proposed  listings  for  several 
steelhead  Evolutionarily  Significant 
Units  (ESUs),  including  a  Klamath 
Mountains  Province  (KMP)  steelhead 
ESU.  Steelhead  in  this  ESU  inhabit 
coastal  river  basins  between  the  Elk 
River  in  Oregon  and  the  Klamath  River 
in  Califomia,  inclusive.  After  reviewing 
additional  information,  including 
biological  data  on  the  species'  status 
and  an  assessment  of  protective  efforts, 
NMFS  concluded  in  1998  that  this  ESU 
did  not  warrant  listing.  However,  the 
U.S.  District  Court  for  the  Northern 
District  of  Califomia  (Court)  recently 


overturned  that  decision  and  remanded 
the  rule  to  the  agency.  The  District 
Coiut  concluded  that  NMFS  erred  in 
relying  on  the  expected  effects  of  future 
conservation  measures  when  making  its 
final  listing  determination,  hi  light  of 
the  Coiut's  order  and  of  the  need  to 
formally  solicit  any  new  information 
regarding  the  status  of  KMP  steelhead, 
the  agency  now  re-proposes  to  list  the 
KMP  steelhead  ESU  as  a  threatened 
species  under  the  ESA. 
DATES:  Public  hearings  on  this  proposal 
will  be  held  on  February  22,  2001,  in 
Gold  Beach,  OR,  aiid  Eureka,  CA. 
Comments  on  this  pcoposal  must  be 
received  no  later  than  5  p.m.  Pacific 
time,  on  March  5,  2001.  Comments  will 
not  be  accepted  if  submitted  via  e-mail 
or  the  hitemet. 

ADDRESSES:  Two  public  hearings  on  this 
proposal  will  be  held:  (1)  on  Thursday, 
February  22,  2001,  from  6:30  p.m.  to  9 
p.m  at  the  Gold  Beach  City  Hall,  City 
Council  Chambers,  29592  EUensburg 
Avenue,  Gold  Beach,  OR;  and  (2)  on 
Thursday,  Febmary  22,  2001,  from  6:30 
p.m.  to  9  p.m.  at  the  Eiueka  hm,  518  7th 
Street,  Eureka,  CA. 

Comments  on  this  proposed  rule  and 
requests  for  reference  materials  should 
be  sent  to  the  Chief,  Protected  Resources 
Division,  NMFS,  Northwest  Region,  525 
NE  Oregon  Street,  Suite  500,  Portland, 
OR  97232-2737.  Comments  may  also  be 
sent  via  facsimile  (fax)  to  (503)  230- 
5435,  but  will  not  be  accepted  if 
submitted  via  e-mail  or  the  hitemet. 
FOR  FURTHER  INFORMATION  CONTACT: 
Garth  Griffin,  503-231-2005.  Craig 
Wingert,  562-980-4021,  or  Chris  Mobley, 
301-713-1401. 
SUPPLEMENTARY  INFORMATION: 

Previous  Federal  ESA  Actions  Related 
to  West  Coast  Steelhead 

The  first  petition  to  address  steelhead 
in  the  Klamath  Moimtains  Province  or 
"KMP"  (named  after  a  geological 
province  in  southwest  Oregon  and 
northwest  Califomia)  was  received  on 
May  5, 1992,  and  dealt  with  winter 
steelhead  in  the  Illinois  River,  a 
tributary  to  Oregon's  Rogue  River.  The 
agency  conducted  a  status  review  of  this 
population  (NMFS,  1993)  and  published 
a  May  20, 1993,  determination  (58  FR 
29390)  wherein  NMFS  concluded  that 
Illinois  River  winter  steelhead  did  not 
warrant  listing  because  they  did  not 
represent  a  "species"  under  the  ESA. 
However,  NMFS  recognized  that  this 
population  was  part  of  a  larger  ESU 
whose  extent  had  not  yet  been 
determined,  but  whose  status  might 
warrant  listing  because  of  declining 
trends  in  steelhead  abundance  observed 
in  several  southern  Oregon  streams. 


In  its  May  20, 1993,  finding  regarding 
Illinois  River  winter  steelhead,  NMFS 
announced  that  it  would  conduct  an 
expanded  status  review  to  identify  all 
coastal  steelhead  ESUs  within 
Califomia,  Oregon,  and  Washington  and 
to  determine  whether  any  identified 
ESUs  warranted  listing  under  the  ESA 
(58  FR  29390).  Subsequently,  on 
February  16, 1994,  NMFS  received  a 
petition  from  the  Oregon  Natural 
Resoiut:es  Council  and  from  15  co- 
petitioners  to  list  all  steelhead  (or 
specific  ESUs,  races,  or  stocks)  within 
the  States  of  Califomia,  Oregon, 
Washington,  and  Idaho.  In  response  to 
this  petition,  NMFS  announced  the 
expansion  of  its  status  review  of 
steelhead  to  include  inland  steelhead 
populations  occurring  in  eastern 
Washington  and  Oregon  and  the  State  of 
Idaho  (59  FR  27527,  May  27,  1994). 

On  March  16,  1995,  NMFS  identified 
a  KMP  steelhead  ESU  and  published  a 
proposed  rule  to  list  it  as  a  threatened 
species  imder  the  ESA  (60  FR  14253). 
The  proposed  ESU  included  steelhead 
popiilations  inhabiting  coastal  river 
basins  between  the  Elk  River  in  Oregon 
and  the  Klamath  River  in  Califomia, 
inclusive.  Subsequent  to  this  proposal, 
the  agency  completed  a  coastwide  status 
review  of  steelhead  (NMFS,  1996a)  that 
identified  a  total  of  15  steelhead  ESUs 
in  the  states  of  Washington,  Oregon, 
Idaho,  and  Califomia.  By  August  9, 
1996,  the  agency  had  proposed  10 
steelhead  ESUs,  including  KMP 
steelhead,  for  listing  as  threatened  or 
endangered  under  the  ESA  (61  FR 
41541).  While  the  agency  had  proposed 
listing  KMP  steelhead  prior  to  the  other 
ESUs,  unresolved  issues  and  practical 
considerations  made  it  more  prudent  to 
consider  a  final  determination  on  KMP 
steelhead  in  the  context  of  final  listing 
decisions  for  all  West  Coast  steelhead 
ESUs. 

On  August  18,  1997,  NMFS  published 
a  final  rule  listing  five  ESUs  as 
threatened  and  endangered  under  the 
ESA  (62  FR  43937).  In  a  separate 
document  published  on  the  same  day, 
NMFS  determined  that  substantial 
scientific  disagreement  remained  for 
five  proposed  ESUs,  including  the  KMP 
steelhead  ESU  (62  FR  43974,  August  18, 
1997).  In  accordance  with  section 
4(b)(6)(B)(i)  of  the  ESA,  NMFS  deferred 
its  decision  on  these  five  steelhead 
ESUs  for  6  months  for  the  purpose  of 
soliciting  additional  data.  During  this  6- 
month  period  of  deferral,  NMFS' 
scientist  evaluated  new  information 
regarding  the  status  of  these  proposed 
steelhead  ESUs.  This  new  information 
resulted  in  the  updating  of  status  review 
documents  for  these  five  ESUs  (NMFS, 
1997;  NMFS,  1998). 
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Based  on  a  review  of  the  updated 
nformation  for  these  ESUs  and  of  a 
review  and  evaluation  of  Federal,  state, 
and  local  conservation  efforts  being 
made  to  reduce  the  threats  to  these 
ESUs,  NMFS  issued  a  final  rule  on 
March  19. 1998  (63  FR  13347)  listing 
two  ESUs  as  threatened  (Lower 
Columbia  River  and  Central  Valley 
California)  and  a  notice  of 
determination  that  three  ESUs  (KMP, 
Oregon  Coast,  and  Northern  Califomia) 
did  not  warrant  listing.  The  latter 
determination  was  based  on  the  best 
available  scientific  and  commercial  data 
that  these  ESUs  had  been  at  a  lower  risk 
of  extinction  than  they  were  at  the  time 
of  the  proposed  listing  determinations. 
Even  though  the  risks  confronting  these 
ESUs  had  been  reduced  to  a  point  at 
which  listing  was  not  warranted,  NMFS 
still  expressed  concerns  about  the  status 
of  these  three  ESUs  in  the  notice  of 
determination  and,  therefore,  identified 
them  as  candidate  species,  which  the 
agency  would  continue  to  monitor  and 
re-assess  by  2002. 

The  Recent  District  Court  Ruling 

11   On  October  25,  2000,  the  U.S.  District 
Court  for  the  Northern  District  of 
||]alifomia  (Court)  issued  a  finding  that 
NMFS'  March  19,  1998,  determination 
regarding  the  KMP  steelhead  ESU  was 
arbitrary  and  capricious  (Federation  of 
Fly  Fishers  V.  Daley,  Civ.  No.  C-99-0981- 
SI).  The  Court  vacated  NMFS'  "not 
warranted"  determination  and 
remanded  the  case  to  NMFS  for  further 
consideration.  In  vacating  the  agency's 
decision,  the  Court  held  that  the  ESA 
does  not  allow  NMFS  to  consider  the 
expected  effects  of  future  conservation 
actions  or  to  rely  exclusively  on 
voluntary  conservation  efforts.  Hence, 
the  Court's  finding  essentially  re- 
instates NMFS'  original  proposal  to  list 
KMP  steelhead  as  a  threatened  species 
under  the  ESA.  Due  to  time  constraints 
imposed  by  the  Court,  NMFS  will  be 
able  to  accept  public  comments  only 
until  March  5,  2001,  on  this  listing  re- 
proposal  so  that  new  information  can  be 
efficiently  evaluated  and  a  final  agency 
determination  be  promulgated  by  March 
31,2001. 

Life  History  of  KMP  Steelhead 

Biological  information  for  West  Coast 
steelhead  and  the  KMP  ESU.  in 
particular,  can  be  found  in  agency 
assessments  conducted  by  NMFS 
(NMFS,  1993,  1994,  1996a.  1997, 1998) 
and  in  previous  Federal  Register 
documents  (60  FR  14253,  March  16, 
1995;  61  FR  41541,  August  9, 1996). 
Steelhead  exhibit  one  of  the  most 
complex  suites  of  life  history  traits  of 
any  salmonid  species.  Individuals  may 


exhibit  anadromy  (meaning  they  migrate 
as  juveniles  from  fresh  water  to  the 
ocean,  and  then  return  to  spawn  in  fresh 
water)  or  freshwater  residency  (meaning 
they  reside  their  entire  life  in  fresh 
water).  Resident  forms  are  usually 
referred  to  as  "rainbow"  or  "redband" 
trout,  while  anadromous  life  forms  are 
termed  "steelhead."  Few  detailed 
studies  have  been  conducted  regarding 
the  relationship  between  resident  and 
anadromous  O.  mykiss,  and,  as  a  result, 
the  relationship  between  these  two  life 
forms  is  poorly  understood.  The 
scientific  name  for  the  biological  species 
that  includes  both  steelhead  and 
rainbow  trout  has  been  changed  from 
Salmo  gairdneri  to  O.  mykiss.  This 
change  reflects  the  premise  that  all 
trouts  from  western  North  America 
share  a  common  lineage  with  Pacific 
salmon.  Nonanadromous  O.  mykiss  may 
co-occur  with  the  anadromous  form. 
The  KMP  steelhead  ESU  includes  both 
life  forms.  However,  only  the 
anadromous  form  is  under  the 
jiuisdiction  of  NMFS;  the  U.S.  Fish  and 
Wildlife  Service  (USFWS)  maintains 
ESA  authority  over  resident  life  forms. 

Historically,  steelhead  were 
distributed  throughout  the  North  Pacific 
Ocean  from  the  Kamchatka  Peninsula  in 
Asia  to  the  northern  Baja  Califomia 
Peninsula.  Presently,  the  species 
distribution  extends  from  the 
Kamchatka  Peninsula,  east  and  south 
along  the  Pacific  coast  of  North 
America,  to  at  least  Malibu  Creek  in 
southern  Califomia.  Within  the  KMP 
ESU,  the  species  inhabits  coastal  river 
basins  between  the  Elk  River  in  Oregon 
and  the  Klamath  River  in  Califomia, 
inclusive. 

Steelhead  typically  migrate  to  marine 
waters  after  spending  2  years  in  fresh 
water.  They  then  reside  in  marine 
waters  for  typically  2  or  3  years  prior  to 
returning  to  their  natal  stream  to  spawn 
as  4-  or  5-year-olds.  Unlike  other  Pacific 
salmon,  steelhead  are  iteroparous, 
meaning  they  are  capable  of  spawning 
more  than  once  before  they  die. 
However,  it  is  rare  for  steelhead  to 
spawn  more  than  twice  before  dying; 
most  that  do  so  are  females. 
Biologically,  steelhead  can  be  divided 
into  two  reproductive  ecotypes,  based 
on  their  state  of  sexual  maturity  at  the 
time  of  river  entry  and  the  duration  of 
their  spawning  migration.  These  two 
ecotypes  are  termed  "stream  maturing" 
and  "ocean  maturing."  Stream  maturing 
steelhead  enter  fresh  water  in  a  sexually 
immature  condition  and  require  several 
months  to  mature  and  spawn.  Ocean 
maturing  steelhead  enter  fresh  water 
with  well  developed  gonads  and  spawn 
shortly  after  river  entry.  These  two 
reproductive  ecotypes  are  more 


commonly  referred  to  by  their  season  of 
fi^shwater  entry  (i.e.,  siunmer  (stream 
matiuing)  and  winter  steelhead  (ocean 
maturing)).  The  KMP  steelhead  ESU 
contains  populations  of  both  winter  and 
summer  steelhead.  In  addition,  the 
Rogue  and  Klamath  River  Basins  are 
distinctive  in  that  they  are  two  of  the 
few  basins  producing  "half-pounder" 
steelhead.  This  life  history  type  refers  to 
immature  steelhead  that  return  to  fresh 
water  after  only  2-4  months  in  the 
ocean,  generally  overwinter  in  fresh 
water,  then  outmigrate  again  the 
following  spring  (Snyder,  1925;  Kesner 
and  Bandiart,  1972;  Everest,  1973; 
Bamhart,  1986). 

Consideration  as  a  "Species"  Under  the 
ESA 

To  qualify  for  listing  as  a  threatened 
or  endangered  species,  the  identified    * 
populations  of  steelhead  must  be 
considered  "species"  under  the  ESA. 
The  ESA  defines  "species"  to  include 
"any  subspecies  of  fish  or  wildlife  or 
plants,  and  any  distinct  population 
segment  of  any  species  of  vertebrate  fish 
or  wildlife  which  interbreeds  when 
matiire."  NMFS  published  a  policy  (56 
FR  58612,  November  20,  1991) 
describing  how  the  agency  will  apply 
the  ESA  definition  of  "species"  to 
Pacific  salmonid  species.  This  policy 
provides  that  a  salmonid  population 
will  be  considered  distinct,  and  hence  a 
species,  under  the  ESA,  if  it  represents 
an  ESU  of  the  biological  species.  A 
population  must  satisfy  two  criteria  to 
be  considered  an  ESU:  (1)  It  must  be 
reproductively  isolated  from  other 
conspecific  population  units  and  (2)  it 
must  represent  an  important  component 
in  the  evolutionary  legacy  of  the 
biological  species.  The  first  criterion, 
reproductive  isolation,  needs  not  be 
absolute,  but  must  be  strong  enough  to 
permit  evolutionarily  important 
differences  to  accrue  in  different 
population  imits.  The  second  criterion 
is  met  if  the  population  contributes 
substantially  to  the  ecological/genetic 
diversity  of  the  species  as  a  whole. 
Guidance  on  the  application  of  this 
policy  is  contained  in  Waples  (1991),  a 
NOAA  Technical  Memorandiun  entitled 
'Definition  of  'Species'  Under  the 
Endangered  Species  Act:  Application  to 
Pacific  Salmon,"  which  is  available 
upon  request  (see  ADDRESSES).  The 
genetic,  ecological,  and  life  history 
characteristics,  as  well  as  human- 
induced  geuetic  changes  that  NMFS 
assessed  to  identify  tlie  number  and 
geo^phic  extent  of  steelhead  ESUs  on 
the  West  Coast,  including  the  KMP 
steelhead  ESU,  are  discussed  in  detail  in 
NMFS'  steelhead  status  reviews  (NMFS, 
1993, 1994,  1996a,  1997,  1998)  and  in 
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listing  proposals  (60  PR  14253,  March 
16. 1995;  61  FR  41541.  August  9, 1996). 

KMP  Steelhead  ESU  Determination 

The  KMP  steelhead  ESU  has  been 
described  in  NMFS'  status  review 
documents  and  Federal  Register  notices 
cited  earlier;  no  new  scientific 
information  has  been  received  to 
indicate  that  the  ESU  should  be 
redefined.  This  ESU  includes  both 
winter  and  summer  steelhead  inhabiting 
coastal  river  basins  between  the  Elk 
River  in  Oregon  and  the  Klamath  River 
in  California,  inclusive.  Half-pounder 
juveniles  (described  previously  under 
"Life  History  of  KMP  Steelhead")  also 
occur  in  this  geographic  area. 
Geologically,  this  region  includes  the 
Klamath  Mountains  Geological 
Province,  which  is  not  as  erosive  as  the 
Franciscan  formation  terrains  south  of 
the  Klamath  River  Basin.  Dominant 
vegetation  along  the  coast  is  redwood 
forest,  while  some  interior  basins  are 
much  drier  than  the  surrounding  areas. 
The  region  is  characterized  by  many 
endemic  plant  species.  Elevated  stream 
temperatures  are  a  factor  affecting 
steelhead  and  other  species  in  some  of 
the  larger  river  basins.  With  the 
exception  of  major  river  basins,  such  as 
the  Rogue  and  Klamath,  most  rivers  in 
this  region  have  a  short  duration  of  peak 
flows.  Strong  and  consistent  coastal 
upwelling  begins  at  about  Cape  Blanco 
and  continues  south  into  the  central 
California  coast,  resulting  in  a  relatively 
productive  nearshore  marine 
environment.  Protein  electrophoretic 
analyses  of  coastal  steelhead  have 
indicated  genetic  discontinuities 
between  the  steelhead  of  this  region  and 
those  to  the  north  and  south  (Hatch, 
1990;  NMFS,  1993  and  1994). 
Chromosomal  studies  have  also 
identified  a  distinctive  karyotype  that 
has  been  reported  only  from 
populations  within  this  ESU. 

The  relationship  between  hatchery 
steelhead  populations  and  naturally 
spawned  steelhead  within  this  ESU  was 
also  assessed  in  a  NMFS'  status  review 
update  (NMFS,  1998).  Based  on  this 
assessment.  NMFS'  steelhead  Biological 
Review  Team  (BRT)  concluded  that 
seven  steelhead  hatchery  stocks  are  part 
of  this  ESU  because  they  were 
established  from  indigenous  natural 
populations,  hi  Oregon  these  stocks  are 
Applegate  River,  Oregon  Department  of 
Fish  and  Wildlife  (ODFW)  stock  i62 
(winter  run);  Upper  Rogue  River,  ODFW 
stock  i52  (winter  nm);  Upper  Rogue 
River,  ODFW  stock  i52  (summer  nm); 
and  Chetco  River.  ODFW  stock  i96 
(winter  run).  In  California,  the  stocks  are 
Iron  Gate  Hatchery  stock  (winter  run); 
Trinity  River  Hatchery  stock  (winter 


nm);  and  Rowdy  Creek  Hatchery  stock. 
The  majority  of  the  BRT  also  concluded 
that  these  hatchery  stocks  were  not 
likely  to  be  essential  for  the  recovery  of 
the  ESU  (i.e.,  if  the  ESU  were  listed). 

Status  of  the  KMP  Steelhead  ESU 

Section  3  of  the  ESA  defines  the  term 
"endangered  species"  as  "any  species 
that  is  in  danger  of  extinction 
throughout  all  or  a  significant  portion  of 
its  range."  The  term  "threatened 
species"  is  defined  as  "any  species  that 
is  likely  to  become  an  endangered 
species  within  the  foreseeable  future 
throughout  all  or  a  significant  portion  of 
its  range."  In  its  previous  status  reviews 
for  West  Coast  salmon  and  steelhead, 
NMFS  has  identified  a  number  of  factors 
that  should  be  considered  in  evaluating 
the  level  of  risk  faced  by  an  ESU, 
including  (1)  absolute  numbers  of  fish 
and  their  spatial  and  temporal 
distribution,  (2)  current  abimdance  in 
relation  to  historical  abundance  and 
current  carrying  capacity  of  the  habitat, 
(3)  trends  in  abundance,  (4)  natural  and 
human-influenced  factors  that  cause 
variability  in  survival  and  abimdance, 
(5)  possible  threats  to  genetic  integrity 
(e.g.,  irom  strays  or  outplants  from 
hatchery  programs),  and  (6)  recent 
events  (e.g.,  a  drought  or  changes  in 
harvest  management)  that  have 
predictable  short-term  consequences  for 
abundance  of  the  ESU. 

Based  on  these  factors  and  on  the  best 
available  scientific  information,  NMFS' 
BRT  first  reviewed  the  status  of  the 
KMP  steelhead  in  1994  (NMFS,  1994) 
and  determined  that  it  was  likely  to 
become  endangered  in  the  foreseeable 
future.  The  agency  subsequently 
proposed  this  ESU  for  listing  as  a 
threatened  species  (60  FR  14253,  March 
16,  1995),  noting  that  available 
information  indicated  that  most  of  the 
steelhead  populations  in  the  KMP  ESU 
were  in  significant  decline  and  not  self- 
sustaining.  After  completing  a 
coastwide  status  review  in  1996,  the 
agency  restated  its  proposal  to  list  the 
ESU  as  threatened  and  highlighted 
concerns  for  sununer  steelhead  as  well 
as  the  apparent  replacement  of  natural 
fish  with  hatchery-produced  fish.  The 
status  of  the  ESU  was  last  reassessed  in 
a  1997  status  review  update  (NMFS, 
1997).  wherein  the  NMFS'  BRT 
analyzed  new  information  and  once 
again  concluded  that  the  KMP  ESU  was 
likely  to  become  endangered  in  the 
foreseeable  future.  The  BRT  expressed 
concern  about  the  lack  of  reliable  and 
recent  data  for  many  populations  and 
the  almost  universal  decline  of  native 
summer  steelhead  populations  in  this 
ESU.  Although  the  percentage  of 
naturally  spawning  hatchery  fish  was 


considered  low  to  moderate  in  Oregon 
streams  in  the  ESU,  the  BRT  had  major 
concerns  regarding  stray  hatchery  fish 
in  the  Klamath  and  Trinity  River  Basins. 
In  addition,  the  BRT  cited  significant 
risks  resulting  from  habitat  loss  and 
degradation  (e.g.,  due  to  dams,  logging, 
water  withdrawals,  and  mining)  within 
the  range  of  this  ESU. 

In  addition  to  the  BRT's  assessment, 
the  agency  also  considered  existing  and 
recently  implemented  conservation 
efforts  focused  on  KMP  steelhead. 
Significant  state  efforts  in  Oregon  and 
California  (including  harvest 
restrictions,  monitoring,  and  habitat 
improvements)  appeared  to  have 
reduced  threats  to  this  species.  In 
addition,  NMFS  believed  that  biological 
risks  associated  with  habitat 
modification  and  degradation  on 
Federal  lands  had  decreased  as  a  result 
of  the  Northwest  Forest  Plan  (Forest 
Ecosystem  Management  Assessment 
Team  (FEMAT),  1993).  While  NMFS 
remained  concerned  about  habitat 
conditions  on  non-Federal  lands  within 
the  range  of  the  ESU,  the  agency  noted 
that  the  majority  of  lands  were  actually 
under  Federal  ownership.  After 
reviewing  all  of  the  available  types  of 
information,  NMFS  concluded  in  March 
1998  that  the  KMP  steelhead  ESU  did 
not  warrant  listing  as  a  threatened 
species  but  instead  should  be  classified 
as  a  candidate  species  and  its  status  re- 
evaluated by  2002.  However,  the  recent 
ruling  by  the  Court  on  October  25.  2000, 
states  that  NMFS  erred  in  arriving  at 
this  determination  and  requires  the 
agency  to  re-assess  this  ESU. 

NMFS  scientists  have  recently 
conducted  a  preliminary  survey  of  new 
information  on  KMP  steelhead 
populations  that  has  become  available 
since  the  BRT  last  reviewed  the  species 
in  December  1997  (NMFS,  2000). 
Available  new  data  for  Oregon 
populations  in  the  KMP  steelhead  ESU 
are  concentrated  in  the  Rogue  River 
Basin  and  show  no  major  changes  since 
the  last  assessment.  New  information  on 
California  steelhead  populations  in 
NMFS'  possession  is  also  very  limited 
and  consist  primarily  of  short-term  data 
from  creel  and  snorkel  siu^eys.  This 
paucity  of  available  data  compels  the 
agency  to  re-propose  the  ESU  as  a 
threatened  species  at  this  time. 
However,  the  agency  is  hopeful  that 
data  sets  currently  being  compiled  in    ■ 
Oregon  and  California,  as  well  as  any 
new  information  received  in  response  to 
this  listing  proposal,  will  permit  a  more 
rigorous  assessment  prior  to  a  final 
listing  determination. 
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Summary  of  Factors  Affecting  the 
dpccics 

Section  4(a)(1)  of  the  ESA  and  NMFS' 
implementing  regulations  (50  CFR  part 
424)  set  forth  procediu-es  for  listing 
species.  The  Secretary  of  Commerce 
(Secretary)  must  determine,  through  the 
regulatory  process,  whether  a  species  is 
endangered  or  threatened  based  upon 
any  one  or  a  combination  of  the 
following  factors:  (1)  The  present  or 
threatened  destruction,  modification,  or 
curtailment  of  its  habitat  or  range;  (2) 
overutilization  for  commercial, 
recreational,  scientific,  or  education 
purposes;  (3)  disease  or  predation;  (4) 
inadequacy  of  existing  regulatory 
mechanisms;  or  (5)  other  natural  or 
human-made  factors  affecting  its 
continued  existence.  The  factors 
threatening  naturally  reproducing 
steelhead  are  numerous  and  varied.  For 
KMP  steelhead  populations,  the  present 
depressed  condition  is  the  result  of 
longstanding,  human-induced  factors 
that  serve  to  exacerbate  the  adverse 
effects  of  natural  environmental 
variability  from  such  factors  as  drought, 
floods,  and  poor  ocean  conditions. 

NMFS  has  prepared  a  report  that 
summarizes  the  factors  leading  to  the 
decline  of  steelhead  on  the  West  Coast 
(NMFS,  1996b).  This  report,  available 
upon  request  (see  ADDRESSES  section), 
concludes  that  all  of  the  factors 
identified  in  section  4(a)(1)  of  the  ESA 
have  played  a  role  in  the  decline  of 
West  Coast  steelhead.  The  report  further 
identifies  several  factors  that  were 
considered  to  have  contributed  to  the 
decline  of  the  KMP  steelhead  ESU, 
including:  hatchery  introgression, 
logging,  water  diversion/extraction, 
habitat  blockages,  poaching,  agricultiire, 
hydropower  development,  historic 
flooding,  and  mining.  As  a  result  of 
previous  listing  proposals  (60  FR  14253, 
March  16,  1995;  61  FR  41541,  August  9, 
1996),  NMFS  has  received  numerous 
comments  regarding  the  relative 
importance  of  various  factors 
contributing  to  the  decline  of  KMP 
steelhead.  These  comments  will  be 
considered  along  with  any  new 
information  resulting  from  the  current 
listing  proposal  prior  to  the  agency 
making  a  final  listing  determination  for 
this  ESU. 

Efforts  Being  Made  to  Protect  West 
Coast  Steelhead 

Section  4(b)(1)(A)  of  the  ESA  requires 
the  Secretary  of  Commerce  to  make 
listing  determinations  solely  on  the 
basis  of  the  best  scientific  and 
commercial  data  available  after 
conducting  a  review  of  the  status  of  the 
species  and  after  taking  into  account 


efforts  being  made  to  protect  the 
species.  Therefore,  in  making  its  listing 
determinations  I  NMFS  first  assesses  the 
status  of  the  species  and  identifies 
factors  that  have  led  to  the  decline  of 
the  species.  NMFS  then  assesses 
conservation  measures  to  determine 
whether  they  ameliorate  risks  to  the 
species.  In  judging  the  efficacy  of 
existing  conservation  efforts,  NMFS 
considers  the  following:  (1)  The 
substantive,  protective,  and 
conservation  elements  of  such  efforts; 
(2)  the  degree  of  certainty  such  efforts 
will  be  reliably  implemented;  (3)  the 
degree  of  certainty  such  efforts  will  be 
effective;  and  (4)  the  presence  of 
monitoring  provisions  that  determine 
effectiveness  and  that  permit  adaptive 
management.  In  some  cases, 
conservation  efforts  may  be  relatively 
new  and  may  not  have  had  time  to 
demonstrate  their  biological  benefit.  In 
such  cases,  provisions  for  adequate 
monitoring  and  funding  of  conservation 
efforts  are  essential  to  ensure  that 
intended  conservation  benefits  are 
realized. 

As  part  of  its  West  Coast  steelhead 
status  review,  NMFS  reviewed  an  array 
of  protective  efforts  for  steelhead  and 
other  salmonids,  ranging  in  scope  from 
regional  strategies  to  local  watershed 
initiatives.  NMFS  has  summarized  some 
of  the  major  efforts  in  a  supplement  to 
the  earlier  status  reviews  (NMFS, 
1996c).  NMFS  also  reviewed  steelhead 
conservation  measures  being 
implemented  by  the  states  of  California 
and  Oregon  at  the  time  of  its  March  19, 
1998,  listing  determination  for  the  KMP 
steelhead  ESU  (63  FR  13347).  During 
the  next  two  months,  NMFS  will  seek  to 
update  the  current  status  of 
conservation  efforts  affecting  KMP 
steelhead  and,  in  keeping  with  the 
recent  Court  order,  will  take  into 
account  appropriate  conservation  efforts 
when  assessing  the  final  ESA  status  of 
KMP  steelhead.  NMFS  encourages  all 
parties  to  submit  information  on  such 
efforts,  on  particularly  existing 
conservation  efforts,  or  on  those  that 
have  only  recently  been  implemented 
(e.g.,  since  1997)  but  will  likely 
ameliorate  risks  faced  by  KMP 
steelhead. 

Proposed  Determination 

In  keeping  with  an  October  25,  2000, 
order  by  the  U.S.  District  Court  for  the 
Northern  District  of  California,  NMFS  is 
re-proposing  to  list  the  KMP  steelhead 
ESU  as  a  threatened  species  under  the 
ESA.  This  proposal  is  supported  by 
previous  agency  listing  proposals  (60  FR 
14253,  March  16, 1995;  61  FR  41541, 
August  9. 1996)  and  BRT  reports 
(NMFS.  1994;  NMFS,  1997),  which 


concluded  that  steelhead  in  the  KMP 
ESU  are  likely  to  become  endangered  in 
the  foreseeable  future.  Also,  a 
preliminary  review  of  updated 
abundance  and  trend  information 
available  for  this  ESU  indicates  that  the 
current  biological  status  of  the  ESU  has 
changed  little  since  it  was  last  evaluated 
by  the  NMFS  BRT.  The  agency  befieves 
that  many  conservation  efforts  have 
helped  reduced  the  risks  faced  by  KMP 
steelhead.  However,  the  recent  Court 
ruling  will  require  that  NMFS 
reconsider  the  manner  in  which  these 
efforts  factor  into  a  final  listing 
determination  for  this  ESU. 

As  described  in  agency  status  reviews 
and  in  the  proposed  listing 
determination  cited  above,  NMFS 
defines  the  KMP  steelhead  ESU  to 
include  all  native,  naturally  spawned 
populations  of  steelhead  (and  their 
progeny)  residing  in  streams  between 
the  Elk  River  (Oregon)  and  Klamath 
River  Basins  (California),  inclusive. 
NMFS  scientists  have  previously 
examined  the  relationship  between 
■4iatchery  and  natural  populations  of 
steelhead  in  this  ESU  and  also  assessed 
whether  any  hatchery  populations  are 
essential  for  their  recovery  (NMFS, 
1998).  At  this  time,  NMFS  does  not 
believe  any  specific  hatcherj' 
populations  warrant  listing.  Also,  NMFS 
is  proposing  to  list  only  the  anadromous 
life  forms  of  O.  mykiss. 

Prohibitions  and  Protective  Measures 

Section  4(d)  of  the  ESA  requires 
NMFS  to  issue  protective  regulations  it 
finds  necessary  and  advisable  to  provide 
for  the  conservation  of  threatened 
species.  Section  9  of  the  ESA  prohibits 
violations  of  protective  regulations  for 
threatened  species  promulgated  under 
section  4(d).  The  4(d)  protective 
regulations  may  prohibit,  with  respect 
to  the  threatened  species,  some  or  all  of 
the  acts  which  section  9  of  the  ESA 
prohibits  with  respect  to  endangered 
species.  These  section  9  prohibitions 
and  4(d)  regulations  apply  to  all 
individuals,  organizations,  and  agencies 
subject  to  U.S.  jurisdiction.  If  NMFS 
determines  that  the  KMP  steelhead  ESU 
warrants  listing  as  a  threatened  species, 
then  the  agency  will  develop  and 
promulgate  a  4(d)  protective  regulation 
for  the  ESU  in  a  separate  rulemaking. 
The  process  for  completing  the  4(d)  rule 
will  provide  the  opportiuiity  for  public 
comment  on  the  proposed  protective 
regulations. 

In  the  case  of  threatened  species. 
NMFS  has  flexibility  under  section  4(d) 
to  tailor  the  protective  regulations  to 
provide  for  tiie  conservation  of  the 
species.  NMFS  has  recenUy  published 
4(d)  regulations  for  14  threatened  ESUs 
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of  salmon  and  steelbead  (65  FR  42422, 
July  10,  2000)  that  adopt  an  array  of 
limits  on  take  prohibitions.  Some  of  the 
broad  categories  of  activities  addressed 
by  these  Limits  include:  scientific 
research;  fish  harvest;  artificial 
propagation;  habitat  restoration; 
screening  water  diversions;  routine  road 
maintenance;  and  municipal, 
residential,  commercial,  and  industrial 
development  and  redevelopment.  By 
receiving  NMFS  approval  under  a  limit, 
governments  and  individuals  obtain 
assurance  that  their  activities,  when 
implemented  in  accordance  with  the 
criteria  in  the  4(d]  rule,  do  not  violate 
ESA  "take"  prohibitions  and  will  not  be 
subject  to  eijorcement  actions. 

Section  7(a)(2)  of  the  ESA  requires 
Federal  agencies  to  consiilt  with  NMFS 
to  ensure  that  activities  they  authorize, 
fund,  or  conduct  are  not  likely  to 
jeopardize  the  continued  existence  of  a 
listed  species  or  adversely  modify 
critical  habitat.  Examples  of  Federal 
actions  likely  to  affect  steelbead  in  the 
KMP  steelbead  ESU  include  authorized 
land  management  activities  (e.g.,  timber, 
sales  and  harvest,  and  Uvestock  grazing) 
of  the  U.S.  Forest  Service  and  Bureau  of 
Land  Management,  operation  of 
hydroelectric  and  storage  projects 
permitted  by  the  Federal  Energy 
Regulatory  Commission,  and  activities 
permitted  by  the  U.S.  Army  Corps  of 
Engineers  under  the  Clean  Water  Act 
and  River  and  Harbors  Act 

Sections  10(a)(1)(A)  and  10(a)(1)(B)  of 
the  ESA  provide  NMFS  with  authority 
to  grant  exceptions  to  the  ESA's  "take" 
prohibitions.  Section  10(a)(1)(A) 
scientific  research  and  enhancement 
permits  may  be  issued  to  entities 
(Federal  and  non-Federal)  for  scientific 
purposes  or  to  enhance  the  propagation 
or  survival  of  a  listed  species.  NNffS  has 
issued  section  10(a)(1)(A)  research/ 
enhancement  permits  for  listed  salmon 
and  steelbead  for  a  number  of  activities, 
including  trapping  and  tagging, 
electroshocking  to  determine  population 
presence  and  abimdance,  removal  of 
fish  from  irrigation  ditches,  and 
collection  of  adult  fish  for  artificial 
propagation  programs. 

Section  10(a)(1)(B)  of  the  ESA 
incidental  take  permits  may  be  issued  to 
non-Federal  entities  performing 
activities  which  may  incidentally  take 
listed  species,  so  long  as  the  takiug  is 
incidental  to,  and  not  the  purpose  of, 
the  carrying  out  of  an  otherwise  lawful 
activity.  The  types  of  activities 
potentially  requiring  a  section 
10(a)(1)(B)  incidental  take  permit 
include  the  operation  and  release  of 
artificially  propagated  fish  by  state  or 
privately  operated  and  funded 
hatcheries,  state  or  academic  research 


not  receiving  Federal  authorization  or 
funding,  logging,  road  building,  grazing, 
and  diverting  water  onto  private  lands. 

Policies  on  Endangered  and  Threatened 
Fish  and  Wildlife 

On  July  1,  1994,  NMFS,  jointly  with 
USFWS,  published  a  series  of  policies 
regarding  listings  under  the  ESA, 
including:  (1)  a  policy  regarding  peer 
review  of  scientific  data  (59  FR  34270) 
and  (2)  a  policy  to  identify,  to  the 
maximum  extent  possible,  those 
activities  that  would  or  would  not 
constitute  a  violation  of  section  9  of  the 
ESA  (59  FR  34272).  The  intent  of  the 
first  policy  is  to  ensure  that  listings  are 
based  on  the  best  scientific  and 
commercial  data  available.  Prior  to  a 
final  listing  and  concurrent  with  the 
public  comment  period,  NMFS  will 
solicit  the  expert  opinions  of  at  least 
three  qualified  specialists.  Independent 
peer  reviewers  will  be  selected  from  the 
academic  and  scientific  community. 
Native  American  tribal  groups.  Federal 
and  state  agencies,  and  the  private 
sector.  The  intent  of  the  second  policy 
is  to  increase  public  awareness  of  the 
effect  of  this  listing  on  proposed  and 
ongoing  activities  within  the  species' 
range.  If  NMFS  determines  that  the  KMP 
steelbead  ESU  warrants  listing  as  a 
threatened  species,  the  agency  will 
identify  activities  that  will  be 
considered  likely  to  result  in  section  9 
violations  as  well  as  specific  activities 
(to  the  extent  known)  that  will  not  be 
considered  likely  to  result  in  section  9 
violations  once  a  4(d)  rule  has  been 
adopted. 

Critical  Habitat 

Section  4(a)(3)(A)  of  the  ESA  requires 
that,  to  the  maximiun  extent  prudent 
and  determinable,  NMFS  designate 
critical  habitat  concurrently  with  a 
determination  that  a  species  is 
endangered  or  threatened.  While  NMFS 
has  completed  an  initial  analysis  of  the 
biological  status  of  steelbead  in  the 
KMP  steelbead  ESU,  it  has  not 
performed  the  full  analysis  necessary  for 
designating  critical  habitat  at  this  time. 
If  this  ESU  is  listed  under  ESA,  it  is 
NMFS'  intent  to  develop  a  critical 
habitat  proposal  as  soon  as  the  analysis 
can  be  completed. 

Public  Comments  Solicited 

NMFS  has  exercised  its  best 
professional  judgement  in  developing 
this  proposal  to  list  the  KMP  steelbead 
ESU.  To  ensxu%  that  the  final  action 
resulting  fitim  this  proposal  will  be  as 
accurate  and  effective  as  possible, 
NMFS  is  soliciting  data,  comments,  and 
suggestions  from  the  public,  other 
govenunental  agencies,  the  scientific 


commimity,  industry,  and  any  other 
interested  parties.  NMFS  is  interested  in 
any  additional  information  concerning: 
(1)  biological  or  other  relevant  data 
concerning  any  threats  to  steelhead  in 
this  ESU;  (2)  the  range,  distribution,  and 
population  size  of  steelhead  in  this  ESU; 
(3)  current  or  planned  activities  in  the 
range  of  the  ESU  and  their  possible 
impact  on  KMP  steelhead;  (4)  steelhead 
escapement,  particularly  recent 
escapement  data  partitioned  into  natural 
and  hatchery  components;  (5)  the 
proportion  of  natiirally  reproducing  fish 
that  were  reared  as  juveniles  in  a 
hatchery;  (6)  homing  and  straying  of 
natural  and  hatchery  fish;  (7)  the 
reproductive  success  of  naturally 
reproducing  hatchery  fish  (i.e., 
hatchery-produced  fish  that  spawn  in 
natiu-al  habitat)  and  their  relationship  to 
the  proposed  ESU;  (8)  efforts  being 
made  to  protect  native,  naturally 
reproducing  populations  of  steelhead  in 
this  ESU;  and  (9)  suggestions  for 
specific  regulations  under  section  4(d) 
of  the  ESA  that  should  apply  to 
steelhead  in  this  ESU.  Suggested 
regulations  may  address  activities, 
plans,  or  guidelines  that,  despite  their 
potential  to  result  in  the  take  of  listed 
fish,  will  ultimately  promote  the 
conservation  and  recovery  of  threatened 
steelhead.  NMFS  will  review  all  public 
conmients  and  any  additional 
information  regarding  the  status  of  the 
KMP  steelhead  ESU  and  will  complete 
a  final  rule  by  March  31,  2001,  as 
required  under  the  recent  Court  order. 

Joint  Commerce-Interior  ESA 
implementing  regulations  state  that  the 
Secretary  "shall  promptly  hold  at  least 
one  public  hearing  if  any  person  so 
requests  within  45  days  of  publication 
of  a  proposed  regulation  to  list ...  or  to 
designate  or  revise  critical  habitat."  (see 
50  CFR  424.16(c)(3)).  A  public  hearing 
schedule  on  this  proposal  is  contained 
in  this  notice.  Public  bearings  will 
provide  the  opportunity  for  the  public 
to  give  comments  and  to  permit  an 
exchange  of  information  and  opinion 
among  interested  parties.  NMFS 
encoiuages  the  public's  involvement  in 
such  ESA  matters.  Written  comments  on 
the  proposed  rule  should  be  submitted 
to  NMFS  by  March  5,  2001.(see 
ADDRESSES  and  DATES). 

Special  Accommodations 

These  hearings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  aids  should  be 
directed  to  Garth  Griffin  or  Craig 
Wingert  (see  ADDRESSES). 
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References 

A  complete  list  of  all  cited  references 
18  available  upon  request  (see 
(ADDRESSES). 

Classification 

National  Environmental  Policy  Act 

The  1982  amendments  to  the  ESA,  in 
section  4(b)(1)(A),  restrict  the 
information  that  may  be  considered 
when  assessing  species  for  listing.  Based 
Dn  this  limitation  of  criteria  for  a  listing 
decision  and  the  opinion  in  Pacific 
Legal  Foundation  v.  Andrus,  675  F.  2d 
B25  (6th  Cir.  1981),  NMFS  has 
concluded  that  ESA  listing  actions  are 
Qot  subject  to  the  enviromnental 
issessment  requirements  of  the  National 
Environmental  Policy  Act  (NEPA).  See 
!<OAA  Administrative  Order  216-6. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

As  noted  in  the  Conference  Report  on 
the  1982  amendments  to  the  ESA, 
economic  impacts  cannot  be  considered 
when  assessing  the  status  of  species. 
Therefore,  the  economic  analysis 
requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  are  not  applicable 
to  the  listing  process.  In  addition,  this 
proposed  nUe  is  exempt  from  review 
under  Executive  Order  12866. 

Executive  Order  13132-Federalism 

In  keeping  with  the  intent  of  the 
Administration  and  Congress  to  provide 
continuing  and  meaningful  dialogue  on 
ssues  of  mutual  state  and  Federal 
terest,  NMFS  has  conferred  with  state 
d  local  govermnent  agencies  in  the 
lourse  of  assessing  the  status  of  the 
steelhead  ESU  and  considered, 
Emiong  other  things,  state  and  local 
conservation  measures.  State  and  local 
;overrmients  have  expressed  support  for 
he  conservation  of  I^^  steelbead  and 
made  efforts  to  reduce  risks  faced  by  the 
ESU.  The  history  and  content  of  this 
dialogue,  as  well  as  the  basis  for  this 
proposed  action,  are  described  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  document  and  in  other  Federal 
Register  docimients  preceding  this 
proposed  action.  (See  61  FR  41541, 
August  9, 1996;  62  FR  43974,  August  18, 
1997;  and  63  FR  13347,  March  19, 
1998).  NMFS'  staff  have  had  niunerous 
discussions  with  various  governmental 
agency  representatives  regarding  the 
status  of  this  ESU  and  have  sought 
working  relationships  with  agencies  and 
others  in  order  to  promote  salmonid 
restoration  efforts.  In  addition,  NMFS' 
staff  have  given  presentations  to 
interagency  forums  and  other  interested 
groups  considering  conservation 
measures.  As  the  process  continues. 


NMFS  intends  to  continue  engaging  in 
informal  and  formal  contacts  with 
affected  state,  local,  or  regional  entities,  ' 
giving  careful  consideration  to  all 
written  or  oral  comments  received.  As 
one  part  of  that  continued  process, 
NMFS  has  scheduled  public  hearings  on 
this  proposed  action.  NMFS  also 
intends  to  consult  with  appropriate 
elected  officials  in  consideration  of  a 
final  rule. 

Executive  Order  13175-Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

NMFS  has  consulted  with  affected 
tribes  throughout  the  course  of  the  West 
Coast  steelbead  status  review.  These 
consultations  have  included  numerous 
presentations  and  discussions  with 
tribal  officials  and  representatives,  in 
particular,  the  Klamath  River  Basin 
tribes,  regarding  tbe  status  of  tbe  KMP 
steelhead  and  conservation  efforts 
directed  at  this  ESU.  NMFS  will 
continue  to  actively  engage  the  affected 
tribes  and  will  seek  their  assistance  and 
expertise  to  complete  the  agency's  KMP 
steelhead  status  review.  Moreover,  the 
agency  will  carry  out  its  responsibilities 
under  the  Act  in  a  manner  that 
recognizes  tribal  sovereignty  and 
harmonizes  the  agency's  statutory 
missions  with  Federal  trust 
responsibilities  to  tribes  and  that  strives 
to  ensure  that  Indian  tribes  do  not  bear 
a  disproportionate  burden  for  the 
conservation  of  listed  species.  In 
keeping  with  E.O.  13175,  NMFS  will 
summarize  the  history  of  consultations 
with  affected  tribes  and  describe  the 
manner  in  which  tribal  concerns  were 
addressed  at  the  time  of  the  final  listing 
determination  for  KMP  steelhead. 

List  of  Subjects  in  50  CFR  Part  223 

Endangered  and  threatened  species. 
Exports,  Imports,  Marine  manunals. 
Transportation. 

Dated:  February  7,  2001. 

WUliam  T.  Hogarth, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Senice. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  part  223  is  proposed 
to  be  amended  as  follows: 

PART  223— THREATENED  MARINE 
AND  ANADROMOUS  SPECIES 

1.  The  authority  citation  for  part  223 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1531  et  seq.;  16  U.S.C. 
742a  etseq.;  31  U.S.C.  9701. 

2.  In  §  223.102,  paragraph  (a)(23)  is 
added  to  read  as  follows: 


§223.102 
species. 


Enumeration  of  ttireatened 


(a)  *  *  * 

(23)  Klamath  Mountains  Province 
steelhead  (Oncorhyncbus  mykiss). 
Includes  all  naturally  spawned 
populations  of  steelhead  (and  their 
progeny)  in  coastal  river  basins  ranging 
from  the  Elk  River  in  Cmry  County, 
Oregon,  to  the  Klamath  River,  inclusive, 
in  E)el  Norte  County,  California. 
***** 

[FR  Doc.  01-3545  Filed  2-9-01;  8:45  am] 

BILUNG  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  622 

P.D.013001A] 

Fisheries  of  ttie  Caribbean,  Gulf  of 
Mexico,  and  South  Atlantic;  Snapper- 
Grouper  Fishery  of  the  South  Atlantic; 
Public  Hearings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration, 

Commerce. 

ACTION:  Notice  of  public  hearing;  request 

for  comments. 

SUMMARY:  The  South  Atlantic  Fishery 
Management  Council  (Council)  will 
hold  a  public  bearing  to  address  issues 
regarding  tbe  use  of  powerbead  gear  (or 
"bangsticks")  by  recreational  and 
commercial  divers  fishing  in  tbe 
Exclusive  Economic  Zone  off  the  east 
coast  of  Florida,  within  the  Council's 
area  of  jurisdiction,  for  reef  fish  species 
in  the  management  unit  of  the  Fishery 
Management  Plan  for  the  Snapper- 
Grouper  Fishery  of  the  South  Atlantic 
Region  (FMP). 

DATES:  Written  comments  will  be 
accepted  imtil  12  noon,  February  26, 
2001.  For  tbe  specific  date  and  time  of 
the  hearing  see  SUPPLEMENTARY 
INFORMATION. 

ADDRESSES:  Written  comments  should 
be  sent  to  Bob  Mahood,  Executive 
Director,  South  Atlantic  Fishery 
Management  Coimcil,  One  Southpark 
Circle,  Suite  306,  Charleston,  SC  29407- 
4699;  telephone:  (843)  571-4366;  FAX 
(843)  769-4520;  email  address: 
safiuc@noaa.gov.  Copies  of  tbe  Options 
Paper  addressing  powerbead  gear  issues 
are  available  from  the  Council  at  the 
same  address.  The  meeting  will  be  held 
in  Atlantic  Beach,  FL. 
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FOR  FURTHER  INFORMATION  CONTACT:  Kim 
Iverson,  Public  Information  Officer, 
South  Atlantic  Fishery  Management 
Council,  telephone:  843-571-4366;  fax: 
843-769-4520;  email  address: 
kim.iverson@noaa.gov. 

SUPPt^MENTARY  INFORMATION:  The 
public  hearing  will  be  convened  to 
obtain  the  views  of  fishery  participants 
and  the  general  public  regarding 
specific  issues  about  the  use  of 
powerhead  gear  to  target  reef  fish 
species  in  the  FMP's  management  unit. 
The  issues  to  be  addressed  include  the 
following:  Conflicts/competition 
between  user  groups:  harvest  of 
lethargic  fish  during  the  winter  months; 
harvest  of  aggregations  of  spawning  fish; 
excessive  harvesting  by  divers;  and,  the 
illegal  sale  of  fish.  "Hie  Council  intends 
that  proposed  regulatory  actions  to 
address  these  issues  would  be  through 
a  regulatory  amendment  under  the 
FMP's  framework  procedure  for 
regulatory  adjustments. 

Date,  Time,  and  Location  for  Public 
Hearing 

The  public  hearing  will  be  held  on 
Tuesday,  February  20,  2001,  beginning 
at  6  p.m.,  and  will  be  held  at  the  Sea 
Turtle  Inn,  One  Ocean  Boulevard, 
Atlantic  Beach.  FL  32233;  telephone: 
(904)  249-7402;  FAX  (904)  247-1517. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  the 
Council  (see  ADDRESSES)  by  February 
12, 2001. 

Dated:  February  6,  2001 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  01-3548  Filed  2-»-01;  8:45  am] 
8NXINGCOOE:  361tf-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

P.D.011101A] 
RIN  0648-AF87 

Fislieries  of  the  Northeastern  United 
States;  Tliefish  Fishery  Management 
Plan 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 


ACTION:  Notice  of  availability  of  a  fishery 
management  plan;  request  for 
comments. 

SUMMARY:  NTvIFS  announces  that  the 
Mid-Atlantic  Fishery  Management 
Coimcil  (Council)  has  submitted  the 
Tilefish  Fishery  Management  Plan 
(FMP)  for  Secretarial  review  and  is 
requesting  comments  from  the  public. 
The  FMP  would  initiate  Federal 
management  of  golden  tilefish 
(Lopholatilus  chamaeleonticeps) 
(tilefish)  under  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act).  The 
overall  goal  of  the  FMP  is  to  rebuild 
tilefish  so  that  the  optimum  yield  can  be 
obtained  from  this  resource. 
DATES:  Comments  must  be  received  not 
later  than  5  p.m.,  Eastern  Standard 
Time,  on  April  13,  2001. 
ADDRESSES:  Comments  on  the  FMP 
should  be  sent  to  Patricia  A.  Kurkul, 
Regional  Administrator,  1  Blackburn 
Drive,  Gloucester,  MA  01930-2298. 
Mark  the  outside  of  the  envelope, 
"Comments  on  Tilefish  FMP." 
Comments  may  also  be  sent  via 
facsimile  (fax)  to  (978)  281-9135. 
Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  the  Internet. 
Copies  of  the  FMP,  its  regulatory 
impact  review,  initial  regulatory 
flexibility  analysis,  final  environmental 
impact  statement,  and  supporting 
documents  are  available  from  Daniel  T. 
Furlong,  Executive  Director,  Mid- 
Atlantic  Fishery  Management  Council, 
Room  2115,  Federal  Building,  Dover,  DE 
19904-6790. 

FOR  FURTHER  INFORMATION  CONTACT: 
Myles  Raizin,  Fishery  Policy  Analyst, 
(978)  281-9104,  e-mail  at 
M.A.Raizin@noaa.gov,  fax  at  (978)  281- 
9135. 

SUPPLEMENTARY  INFORMATION:  FMPs  and 
amendments  must  meet  the 
requirements  of  the  Magnuson-Stevens 
Act  as  well  as  a  number  of  other  Federal 
laws  and  regulations.  The  FMP  has  been 
developed  to  meet  all  Federal 
requirements  and  contains  all  the 
required  elements  of  an  FMP.  In 
particular,  the  FMP  addresses  the 
Magnuson-Stevens  Act  requirement  that 
an  FMP  be  developed  for  overfished 
species  and  that  targets  and  thresholds 
for  stock  size  and  fishing  mortality  be 
established. 

A  recent  NMFS  stock  assessment 
indicates  that  the  tilefish  stock  north  of 
North  Carolina  is  at  a  low  biomass  level 
and  is  overexploited.  Total  tilefish 
biomass  in  1998  was  estimated  to  be  6.8 
million  lb  (3.1  million  kg),  which  is 
about  35  percent  of  the  biomass  (B)  that 
would  produce  maximum  sustainable 


yield  (MSY)  or  Bmsy.  Biomass-based 
fishing  mortality  (F)  was  estimated  to  be 
0.45,  which  is  about  double  the  F  at 
MSY  (Fmsy)  of  0.22.  Total  landings  in 
1998  were  2.7  million  lb  (1.2  million  kg) 
and  significantly  below  the  estimated 
MSY  of  4.2  million  lb  (1.9  million  kg). 
Current  fishing  mortality  rates  are 
unsustainable,  as  indicated  by  a  shift  in 
the  exploitation  pattern  towards  smaller 
fish. 

The  management  unit  for  the  FMP  is 
defined  as  all  golden  tilefish  under 
United  States  jurisdiction  in  the 
Atlantic  Ocean  north  of  the  Virginia/ 
North  Carolina  border.  Tilefish  south  of 
the  Virginia/North  Carolina  border  are 
currently  managed  as  part  of  the  Fishery 
Management  Plan  for  the  Snapper- 
Grouper  Fishery  prepared  by  the  South 
Atlantic  Fishery  Management  Coimcil. 
The  fishing  year  for  tilefish  would  be 
the  12-month  period  beginning  with  the 
implementation  date  of  the  FMP. 

To  meet  the  overall  goal  of  the  FMP, 
the  Council  adopted  the  following 
objectives:  (1)  Prevent  overfishing  and 
rebuild  the  resource  to  the  biomass  that 
would  support  MSY;  (2)  prevent 
overcapitalization  and  limit  new 
entrants;  (3)  identify  and  describe 
essential  fish  habitat;  and  (4)  collect 
necessary  data  to  develop,  monitor,  and 
assess  biological,  economic,  and  social 
impacts  of  management  measures 
designed  to  prevent  overfishing  and  to 
reduce  bycatch  in  all  fisheries. 

The  FMP  would  establish:  (1)  An 
overfishing  definition;  (2)  a  10-year 
rebuilding  schedule;  (3)  permit  and 
reporting  requirements  for  commercial 
vessels,  operators,  and  dealers;  (4)  an 
FMP  Monitoring  Committee;  (5)  a 
framework  adjustment  process;  (6)  a 
commercial  quota  to  be  divided  into 
full-time,  part-time,  and  incidental 
categories;  (7)  a  trip  limit  for  the 
incidental  category  (non-longline);  (8)  a 
limited  entry  scheme  for  the  full-time 
and  part-time  quota  categories;  and  (9) 
an  identification  and  description  of 
essential  fish  habitat  (EFH)  for  tilefish. 

Overfishing  Definition 

The  Magnuson-Stevens  Act  requires 
each  fishery  management  plan  to 
specify  objective  and  measurable  status 
determination  criteria  for  identifying 
when  stocks  or  stock  complexes  are 
overfished.  Status  determination  criteria 
for  tilefish  would  specify  a  maximiun 
fishing  mortality  rate  (F)  threshold  and 
minimum  stock  size  threshold.  The 
maximum  F  threshold  would  be 
specified  as  Fmsy,  and  the  minimum 
biomass  threshold  would  be  specified  as 
♦  Bmsy-  Guidelines  for  the  Magnuson- 
Stevens  Act  National  Standards  suggest 
that  a  risk-averse  fishing  mortality  rate 


Federal  Register /Vol.  66,  No.  29 /Monday,  February  12,  2001  /  Proposed  Rules 


9815 


target  and  a  biomass  target  be  specified. 
The  Council  adopted  a  target  fishing 
mortality  rate  consistent  with  the 
recommended  rebuilding  schedule  for 
tilefish.  The  FMP  specifies  a  target  stock 
biomass  equal  to  Bmsy- 

EFH  Definition 

The  Magnuson-Stevens  Act  requires 
fishery  management  plans  to  identify 
EFH  and  to  address  habitat  issues  such 
as  description  of  non-fishing  and  fishing 
threats.  EFH  designations  for  tilefish 
imder  the  FMP  would  be  reviewed  and, 
if  needed,  updated  at  least  every  5  years. 
The  FMP  provides  the  authority  to 
implement  new  or  amended  measures 
through  a  framework  process. 

Permits  for  Commercial  Vessels, 
Operators,  and  Dealers 

Vessel  owners  desiring  to  fish  for 
tilefish  within  the  EEZ  with  the  intent 
to  sell,  transport,  or  deliver  for  sale,  any 
tilefish  taken  from  the  EEZ,  would  be 
required  to  obtain  a  Federal  commercial 
vessel  permit.  Any  individual  who 
operates  a  vessel  for  the  purpose  of 
fishing  commercially  for  tilefish  would 
be  required  to  obtain  an  operator's 
permit.  Any  vessel  fishing  commercially 
for  tilefish  would  be  required  to  have  on 
board  at  least  one  operator  who  holds  an 
operator's  permit.  Any  dealer  of  tilefish 
would  be  required  to  have  a  permit. 

Reporting  Requirements  for 
Commercial  Vessels,  Operators  and 
Dealers 

Federal  commercial  permit  holders 
would  be  required  to  submit  completed 
logbooks  within  15  days  of  the  end  of 
the  reporting  month  in  order  to  monitor 
the  fishery.  Dealers  with  permits  issued 
pursuant  to  the  FMP  would  be  required 
to  submit  weekly  landings  reports. 
Dealers  would  also  be  required  to  use 
the  NMFS  interactive  voice  response 
reporting  system.  Dealers  would  be 
required  to  report  all  purchases  of 
tilefish,  regardless  of  whether  a  vessel 
possesses  a  valid  commercial  permit 
issued  by  NMFS.  Buyers  who  do  not 


purchase  directly  from  vessels  would 
not  be  required  to  submit  reports  under 
this  provision.  The  processing  sector 
would  be  required  to  submit  the 
Processed  Product  Report,  as  is  required 
in  all  Northeast  FMPs. 

Tilefish  Monitoring  Committee 
(Monitoring  Committee) 

The  Monitoring  Committee  would  be 
a  joint  committee  made  up  of  staff 
representatives  of  the  Council,  the 
NMFS  Northeast  Regional  Office,  the 
NMFS  Northeast  Fisheries  Science 
Center,  state  representatives,  and  an 
industry  member.  The  Monitoring 
Committee  would  annually  review  the 
best  available  data  and  make 
recommendations  to  the  Council 
through  its  Tilefish  Committee 
regarding  annual  specifications  and 
management  measures  consistent  with 
the  rebuilding  schedule  for  the  tilefish 
fishery. 

Framework  Adfustment  Process  • 

In  addition  to  the  annual  specffication 
setting  procedure,  the  Council  could 
add  or  modify  management  measures 
through  a  framework  adjustment 
process.  This  adjustment  procedure 
would  allow  the  Council  to  add  or 
modify  management  measures  through 
an  expedited  process  while  allowing 
opportunities  for  public  review. 

Commercial  Quota 

Landings  for  each  of  the  next  10 
fishing  years  would  be  set  at  1.995 
million  lb  (905,172  kg).  The  quota 
would  be  divided  among  three 
categories:  Incidental,  part-time,  and 
full-time.  The  full-time  category  would 
in  turn  be  divided  into  two  tiers. 
Placement  of  a  vessel  into  a  full-time  or 
part-time  category  is  based  on  qualifying 
criteria  that  reflect  historical  and 
present  participation  in  the  fishery.  The 
incidental  permit,  which  is  open  access, 
would  allow  vessels  to  retain  up  to  300 
lb  (138  kg)  of  tilefish  per  trip.  The 
"target"  estimate  of  landings  for  the 
incidental  category  (5  percent  of  the 


total  allowable  landings  (TAL))  would 
first  be  subtracted  from  the  TAL  and 
then  the  remainder  of  the  TAL  would  be 
divided  among  the  full-time  tier  1 
category,  which  would  receive  66 
percent;  the  full-time  tier  2  category, 
which  would  receive  15  percent;  and 
the  part-time  category,  which  would 
receive  19  ptercent 

Stock  Rebuilding  Schedule 

The  rebuilding  schedule  in  the  FMP 
would  have  a  50-percent  probability  of 
rebuilding  the  tilefish  stock  to  Bmsy  in 
10  years.  The  rebuilding  schedule 
would  reduce  F  from  the  1 998  level  of 
0.45,  to  0.31  in  the  first  year  of  the  FMP. 
The  rebuilding  plan  would  allow  for  a 
constant  harvest  of  1.995  million  lb 
(905,172  kg)  per  year  for  10  years, 
begiiming  in  2p01. 

Public  Comments 

Public  comments  are  being  solicited 
on  the  FMP  through  the  end  of  the 
comment  period  (see  DATES).  A 
proposed  rule  that  would  implement  the 
FMP  may  be  published  in  the  Federal 
Register  for  public  comment  following 
NMFS'  evaluation  under  Magnuson- 
Stevens  Act  procedures.  Public 
comments  on  the  proposed  rule  must  be 
received  by  the  end  of  the  comment 
period  on  the  FMP  in  order  to  be 
considered  in  the  approval/disapproval 
decision  on  the  FMP.  All  comments 
received  by  the  end  of  the  comment 
period  on  the  FMP,  whether  specifically 
directed  to  the  FMP  or  the  proposed 
rule  to  implement  the  FMP,  will  be 
considered  tlie  approval/disapproval 
decision  on  the  FMP.  All  comments 
received  on  the  FMP  or  on  the  proposed 
rule  will  be  responded  to  in  the 
preamble  to  the  final  rule. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  February  6,  2001. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
(FR  Doc.  01-3546  Filed  2-9-01:  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Commodity  CredK  Corporatkxi 

AnnouncMnent  of  the  Quality  Samples 
Program 

AGENCY:  Commodity  Credit  Corporation, 

USDA. 

action:  Notice. 

SUMMARY:  Commodity  Credit 
Corporation  is  inviting  proposals  for  the 
FY  2001  Quality  Samples  Program. 
Approval  criteria  are  being  revised  for 
FY  2001. 

DATES:  All  proposals  must  be  received 
by  5  p.m.  Eastern  Standard  Time,  March 
12.  2001. 

FOR  FURTHER  INFORMA-PON  CONTACT: 
Marketing  Operations  Staff.  Foreign 
Agricultiiral  Service,  Room  4932-S, 
Stop  1042.  U.S.  Department  of 
Agricult\ire.  1400  Independence  Ave.. 
SW..  Washington.  DC  20250-1042,  or 
telephone:  (202)  720-4327. 
SUPPLEMENTARY  INFORMATION: 

Introduction 

The  Commodity  Credit  Corporation 
(CCC)  announces  that  proposals  may  be 
submitted  for  participation  in  the 
Quality  Samples  Program  (QSP)  during 
FY  2001.  The  QSP  is  a  pilot  program 
designed  to  encourage  the  development 
and  expansion  of  export  markets  for 
U.S.  agricultiu^  commodities,  imder 
the  authority  of  the  CCC  Charter  Act,  15 
U.S.C.  714c(f).  The  QSP  is  designed  to 
assist  U.S.  entities  in  providing 
commodity  samples  to  potential  foreign 
importers  to  promote  a  better 
imderstanding  and  appreciation  for  the 
high  quality  of  U.S.  agricultural 
commodities.  CCC  will  consider 
providing  funds  on  a  reimbursement 
basis  to  U.S.  entities  to  assist  them  in 
providing  such  samples  if  a  proposal 
has  been  submitted  by  the  interested 
U.S.  entity  and  accepted  by  CCC.  QSP 
participants  will  be  responsible  for 
procuring  (or  arranging  for  the 


procurement  ofl  commodity  samples, 
exporting  the  samples,  and  providing 
the  technical  assistance  necessary  to 
facilitate  successful  use  of  the  samples 
by  importers.  CCC  will  review  all 
proposals  it  receives  against  the 
evaluation  criteria  contained  herein  and 
award  QSP  funds  on  a  competitive 
basis.  CCC  is  currently  allocating  $1.25 
million  to  fund  the  QSP. 

Under  the  QSP.  CCC  will  enter  into 
agreements  with  those  entities  whose 
proposals  have  been  accepted.  The  QSP 
agreement  between  CCC  and  the 
participant  will  include  the  maximum 
amoimt  of  CCC  funds  that  may  be  used 
to  reimburse  certain  activity  costs  which 
have  been  approved  by  CCC  and  paid  by 
the  QSP  participant.  A  QSP  participant 
will  be  reimbursed  after  CCC  reviews  its 
reimbursement  claim  and  determines 
that  the  claim  is  complete.  CCC  will  not 
reimburse  the  costs  of  providing 
technical  assistance.  QSP  agreements 
will  be  subject  to  verification  by  the 
Foreign  Agrictiltural  Service's  (FAS) 
Compliance  Review  Staff.  Upon  request, 
a  QSP  participant  shcdl  provide  to  CCC 
the  original  documents  which  support 
the  participant's  reimbursement  claims. 
CCC  may  deny  a  claim  for 
reimbursement  if  the  claim  is  not 
supported  by  adequate  documentation. 
Cash  advances  will  not  be  made 
available  to  any  QSP  participants. 

The  QSP  will  be  administered  by  FAS 
persoimel.  CCC  will  carefully  monitor 
the  operation  of  the  pilot  QSP  through 
Fiscal  Year  2001 .  This  notice 
supercedes  any  prior  notices  concerning 
the  QSP. 

General  Scope  of  QSP  Proiects 

QSP  projects  are  the  activities 
imdertaken  by  a  QSP  participant  to 
provide  an  appropriate  sample  of  a  U.S. 
agricultural  commodity  to  a  foreign 
importer,  or  a  group  of  foreign 
importers,  in  a  given  market.  The 
purpose  of  the  project  is  to  provide 
information  to  an  appropriate  target 
audience  regarding  the  attributes, 
characteristics,  and  proper  use  of  the 
U.S.  conunodity.  A  QSP  project 
addresses  a  single  marketycommodity 
combination.  As  a  general  matter,  QSP 
projects  should  conform  to  the 
following  guidelines: 

•  Projects  should  benefit  the 
represented  U.S.  industry  and  not  a 
specific  company  or  brand; 


•  Projects  should  develop  a  new 
market  for  a  U.S.  product,  promote  a 
new  U.S.  product,  or  promote  a  new  use 
for  a  U.S.  product,  rather  than  promote 
the  substitution  of  one  established  U.S. 
product  for  another; 

•  Sample  commodities  provided 
tmder  a  QSP  project  must  be  in 
sufficient  supply  and  available  on  a 
commercial  basis; 

•  The  QSP  project  must  either  subject 
the  commodity  sample  to  further 
processing  or  substantial  transformation 
in  the  importing  country,  or  the  sample 
must  be  used  in  technical  seminars 
designed  to  demonstrate  to  an 
appropriate  target  audience  the  proper 
preparation  or  use  of  the  sample  in  the 
creation  of  an  end  product; 

•  Samples  provided  in  a  QSP  project 
shall  not  be  directly  used  as  pari  of  a 
retail  promotion  or  supplied  directly  to 
consiuners;  and 

•  Samples  shall  be  in  quantities  less 
than  a  typical  commercial  sale  and 
limited  to  the  amoimt  sufficient  to 
achieve  the  project  goal  (e.g.,  not  more 
than  a  full  commercial  mill  run  in  the 
destination  country). 

QSP  projects  shall  target  foreign 
importers  and  target  audiences  who: 

•  Have  not  previously  purchased  the 
U.S.  commodity  which  will  be  shipped 
imder  the  QSP; 

•  Are  unfamiliar  with  the  variety, 
quality  attribute,  or  end-use 
characteristic  of  the  U.S.  commodity 
which  will  be  shipped  imder  the  QSP; 

•  Have  been  unsuccessful  in  previous 
attempts  to  import,  process,  and  market 
the  U.S.  commodity  which  will  be 
shipped  under  the  QSP  (e.g.,  because  of 
improper  specification,  blending,  or 
formulation;  or  sanitary  or 
phytosanitary  (SPS)  issues); 

•  Are  interested  in  testing  or 
demonstrating  the  benefits  of  the  U.S. 
commodity  which  will  be  shipped 
under  the  QSP;  or 

•  Need  technical  assistance  in 
processing  or  using  the  U.S.  commodity 
which  will  be  shipped  under  the  QSP. 

Major  Changes  From  the  Initial  Pilot 
Program 

CCC  announced  its  initial  pilot 
program  in  the  Federal  Register  (64  FR 
61814)  on  November  15,  1999.  During 
FY  2000.  CCC  was  only  able  to  enter 
into  QSP  agreements  with  10 
participants.  CCC  is  modifying  the  pilot 
program  to  allow  more  organizations  to 
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participate.  This  will  be  achieved  by 
ejcpanding  the  types  of  commodities 
which  can  be  shipped  under  the  QSP, 
limiting  the  amount  which  a  participant 
can  be  reimbursed  per  project,  and 
limiting  the  number  of  countries  which 
an  organization  can  target. 

The  initial  program  allowed  only 
sample  commodities  which  were  subject 
to  further  processing  or  substantial 
transformation  in  the  importing  country. 
Proposals  under  this  announcement 
may  also  include  commodity  samples  to 
be  used  in  technical  seminars  designed 
to  demonstrate,  to  an  appropriate 
audience  in  the  importing  coxmtry,  the 
proper  preparation  or  use  of  the  sample 
in  the  creation  of  an  end  product. 
Sample  commodities  provided  in  a  QSP 
project  may  not  be  directly  used  in  retail 
promotions  or  supplied  directly  to 
consumers.  However,  the  end  product; 
that  is,  the  product  resulting  from 
further  processing,  substantial 
transformation,  or  a  technical  seminar; 
may  be  provided  to  end  use  consumers 
to  demonstrate  to  importers  consumer 
preference  for  that  end  product. 

!  The  initial  program  did  not  limit  the 
number  of  projects  which  could  be 
undertaken  by  a  participant.  Under  this 
aimouncement.  participants  will  be 
allowed  no  more  than  three  projects, 
that  is,  no  more  than  three  market/ 
commodity  combinations. 

The  initial  program  did  not  limit 
funding  to  individual  participants. 
Under  this  announcement,  projects  will 
be  limited  to  $50,000  of  QSP 
reimbursement.  Projects  comprised  of 
technical  preparation  seminars;  that  is, 
projects  which  do  not  include  further 
processing  or  substantial 
transformation;  will  be  limited  to 
$10,000  of  QSP  reimbursement,  as  these 
projects  require  smaller  samples.  Under 
the  QSP,  participants  may  be 
reimbursed  for  certain  costs  of 
purchasing  and  transporting  commodity 
samples.  Although  providing  technical 
assistance  is  required  for  all  projects, 
costs  of  providing  the  actual  technical 
assistance  will  not  be  reimbursed  under 
the  QSP.  Both  the  funding  and  project 
limitations  are  intended  to  increase  the 
number  of  participants  that  will  receive 
QSP  hmdine. 

I  The  initial  program  allowed 
participants  to  seek  reimbursement  for 
costs  of  sample  procurement,  shipping, 
and  incidental  costs.  Participants  that 
are  funded  under  this  announcement 
may  seek  reimbursement  for  the  sample 
purchase  price  and  the  costs  of 
transporting  the  samples  domestically  to 
the  port  of  export  and  then  to  the 
foreign  port  of  entry.  Transportation 
costs  from  the  foreign  port,  or  point,  of 
entry  to  the  final  destination  will  not  be 


eligible  for  reimbursement  under  this 
notice.  Costs  incidental  to  purchasing 
and  transporting  samples,  for  example, 
inspection  or  documentation  fees,  will 
not  be  eligible  for  reimbursement  under 
this  notice. 

Finally,  the  initial  pilot  program 
placed  no  priority  on  targeted  countries. 
In  an  effort  to  support  the  USDA's 
primary  export  objective  of  increasing 
the  U.S.  share  of  world  agricultural 
trade,  priority  under  this  announcement 
will  be  given  to  proposals  which  target 
countries  which  meet  either  of  the 
following  criteria: 

•  Per  capita  income  less  than  $9,360 
(the  ceiling  on  upper  middle  income 
economies  as  determined  by  the  World 
Bank  [World  Development  Indicators 
2000]);  and  population  greater  than  1 
million.  Proposals  may  address  suitable 
multi-country  regional  groupings,  for 
example,  the  island  countries  of  the 
Caribbean  Basin;  or 

•  U.S.  market  share  of  imports  of  the 
commodity  identified  in  the  proposal  is 
10  percent  or  less. 

Proposal  Process 

In  order  to  be  considered  for 
participation  in  the  QSP.  interested 
parties  should  submit  proposals  to  FAS 
as  described  in  this  notice.  QSP 
proposals  must  contain  complete 
information  about  the  proposed 
projects.  This  notice  is  complemented 
by  concurrent  notices  annoimcing  four 
other  foreign  market  development 
programs  administered  by  FAS, 
including  the  Market  Access  Program 
(MAP),  the  Foreign  Market  Development 
Cooperator  (Cooperator)  Program,  the 
Emerging  Markets  Program,  and  the 
Section  108  Foreign  Currency  Program. 

The  MAP  and  Cooperator  Program 
notices  detail  a  Unified  Export  Strategy 
(UES)  application  process  which 
provides  a  means  for  interested 
applicants  to  submit  a  consolidated  and 
strategically  coordinated  single  proposal 
that  incorporates  funding  requests  for 
any  or  all  of  these  programs.  Some 
applicants  to  the  QSP,  particularly  those 
who  also  are  applying  for  funding  under 
the  MAP  or  Cooperator  Program,  are 
encouraged  to  use  the  UES  application 
process.  The  Internet-based  UES  % 

application,  including  step-by-step 
instructions  for  its  use,  is  located  at  the 
following  URL  address:  http:// 
www.fas.usda.gov/cooperators.html. 
Other  applicants  should  follow  the 
application  procedures  contained  in  this 
notice,  and  can  request  a  suggested 
format  for  proposals  from  the  contact 
listed  above. 

Oi^anizations  which  submitted  QSP 
proposals  in  their  UES  applications  in 
March  2000  must  resubmit  those 


proposals  as  they  will  not  automatically 
be  considered.  Such  applicants  are 
encouraged  to  modify  and  resubmit 
their  proposals,  or  submit  new 
proposals,  based  on  the  details  provided 
in  this  announcement. 

Entities  interested  in  participating  in 
the  QSP  are  not  required  to  submit 
proposals  in  any  specific  format: 
however,  FAS  recommends  that 
proposals  contain,  at  a  minimum,  the 
foUovdng:  (a)  Organizational 
information,  including: 

•  Organization's  name,  address,  Chief 
Executive  Officer  (or  designee),  and 
Federal  Tax  Identification  Number 
(TIN); 

•  Type  of  organization; 

•  Name,  telephone  number,  fax 
number,  and  e-mail  address  of  the 
primary  contact  person; 

•  A  description  of  the  organization 
and  its  membership; 

•  A  description  of  the  organization's 
prior  export  promotion  experience;  and 

•  A  description  of  the  organization's 
experience  in  implementing  aii 
appropriate  trade/technical  assistance 
component; 

(b)  Market  information,  including: 

•  An  assessment  of  the  market; 

•  A  long-term  strategy  in  the  market; 
and 

•  U.S.  export  value/volume  and 
market  share  (historic  and  goals)  for 
1998-2003; 

(c)  Project  information,  including: 

•  A  brief  project  title; 

•  Request  for  funding; 

•  A  brief  description  of  the  specific 
market  development  trade  constraint  or 
opportunity  to  be  addressed  by  the 
project,  performance  measures  for  the 
years  2001-2003  which  will  be  used  to 
measure  the  effectiveness  of  the  project, 
a  benchmark  performance  measure  for 
2000,  the  viability  of  long  term  sales  to 
this  market,  the  goals  of  the  project,  and 
the  expected  benefits  to  the  represented 
industry; 

•  A  description  of  the  activities 
plaimed  to  address  the  constraint  or 
opportunity,  including  how  the  sample 
will  be  used  in  the  end-use  peri'ormance 
trial,  the  attributes  of  the  sample  to  be 
demonstrated  and  their  end-use  benefit, 
and  details  of  the  trade/technical 
servicing  component  (including  who 
will  provide  and  who  will  fund  this 
component); 

•  A  sample  description  (i.e.. 
commodity,  quantity,  qualit)',  type,  and 
grade),  including  a  justification  for 
selecting  a  sample  with  such 
characteristics  (this  justification  should 
explain  in  detail  why  the  project  could 
not  be  effective  with  a  smaller  sample); 

•  An  itemized  list  of  all  estimated 
costs  associated  with  the  project  for 
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which  reimbursement  will  be  sought; 
and 

•  The  importer's  role  in  the  project 
regarding  handling  and  processing  the 
commodity  sample; 

(d)  Information  indicating  all  funding 
sources  and  amoimts  to  be  contributed 
by  each  entity  that  will  contribute  to 
implementation  of  the  proposed  project. 
This  may  include  the  organization  that 
submitted  the  proposal,  private  industry 
entities,  host  governments,  foreign  third 
parties,  CCC,  FAS,  or  other  Federal 
agencies.  Contributed  resources  may 
include  cash,  goods,  and  services. 

Review  Process 

Proposals  will  be  evaluated  by  the 
applicable  FAS  commodity  division. 
The  divisions  will  review  each  proposal 
against  the  factors  described  below.  The 
purpose  of  this  review  is  to  identify 
meritorious  proposals,  recommend  an 
appropriate  funding  level  for  each 
proposal  based  upon  these  factors,  and 
submit  the  proposals  and  funding 
recommendations  to  the  Deputy 
Administrator,  Commodity  and 
Marketing  Programs. 

FAS  will  use  the  following  criteria  in 
evaluating  proposals: 

•  The  ability  of  the  organization  to 
provide  an  experienced  staff  with  the 
requisite  technical  and  trade  experience 
to  execute  the  proposal; 

•  The  extent  to  which  the  proposal  is 
targeted  to  a  market  in  which  the  United 
States  is  generally  competitive: 

•  The  potential  for  expanding 
commercial  sales  in  the  proposed 
market; 

•  The  natiue  of  the  specific  market 
constraint  or  opportimity  involved  and 
how  well  it  is  addressed  by  the 
proposal; 

•  The  extent  to  which  the  importer's 
contribution  in  terms  of  handling  and 
processing  enhances  the  potential 
outcome  of  the  project; 

•  The  amount  of  reimbursement 
requested  and  the  organization's 
willingness  to  contribute  resources, 
including  cash  and  goods  and  services 
of  the  U.S.  industry  and  foreign  third 
parties;  and 

•  How  well  the  proposed  technical 
assistance  component  assures  that 
performance  trials  will  effectively 
demonstrate  the  intended  end-use 
benefit. 

Highest  priority  for  funding  imder 
this  announcement  will  be  given  to 
meritorious  proposals  which  target 
countries  which  meet  either  of  the 
following  criteria: 

•  Per  capita  income  less  than  $9,360 
(the  ceiling  on  upper  middle  income 
economies  as  determined  by  the  World 


Bank  [World  Development  Indicators 
2000]];  and  population  greater  than  1 
milUon.  Proposals  may  address  suitable 
regional  groupings,  for  example,  the 
islands  of  the  Caribbean  Basin;  or 

•  U.S.  market  share  of  imports  of  the 
commodity  identified  in  the  proposal  of 
10  percent  or  less. 

Agreements 

Following  approval  of  a  proposal, 
CCC  will  enter  into  an  agreement  with 
the  organization  that  submitted  the 
proposal.  Agreements  vtnll  incorporate 
the  details  of  each  project  as  approved 
by  FAS.  Each  agreement  will  identify 
terms  and  conditions  pursuant  to  which 
CCC  will  reimburse  certain  costs  of  each 
project.  Agreements  will  also  outline  the 
responsibilities  of  the  participant, 
including,  but  not  limited  to, 
procurement  (or  arranging  for 
procurement)  of  the  commodity  sample 
at  a  fair  market  price,  arranging  for 
shipment  of  the  commodity  sample 
within  the  time  limit  specified  in  the 
agreement  (organizations  should 
endeavor  to  ship  commodities  within  6 
months  of  effective  date  of  agreement), 
compliance  with  cargo  preference 
requirements  (shipment  on  United 
States  flag  vessels,  as  required),  timely 
and  effective  implementation  of 
technical  assistance,  and  submission  of 
a  written  evaluation  report  within  90 
days  of  expiration  of  the  agreement. 
Evaluation  reports  should  address  all 
performance  measures  which  were 
presented  in  the  proposal. 

Closing  Date  for  Proposals 

All  proposals  must  be  submitted  in 
triplicate  and  received  by  5  p.m.  Eastern 
Standard  Time,  March  12,  2001,  at  one 
of  the  following  addresses: 

Hand  Delivery  (including  FedEx, 
DHL,  etc.):  U.S.  Department  of 
Agricidture,  Foreign  Agricultural 
Service,  Marketing  Operations  Staff, 
Room  4932-S,  14th  and  Independence 
Avenue,  SW.,  Washington,  DC  20250- 
1042. 

U.S.  Postal  Delivery:  Marketing 
Operations  Staff,  STOP  1042.  1400 
Independence  Ave.,  SW.,  Washington, 
DC  20250-1042. 

Dated:  |anuary  31,  2001. 
Mattie  R.  Sharplew, 

Acting  Administrator,  Foreign  Agricultural 
Service,  and  Vice  President,  Commodity 
Credit  Corporation. 
(FR  Doc.  01-3572  Filed  2-9-01;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Foreign  Agricultural  Service 

Section  108  Foreign  Currency  Program 

AGENCY:  Foreign  Agricultural  Service. 
ACTION:  Notice. 

summary:  The  Foreign  Agricultural 
Service  invites  proposals  fit)m 
interested  parties  to  use  certain  foreign 
currencies  acquired  by  the  United  States 
for  activities  to  expand  markets  for  U.S. 
agricultural  commodities  and  for 
technical  assistance  activities.  All 
proposal  submitted  under  the  UES  must 
be  received  by  5  pm  Eastern  Standard 
Time,  March  12,  2001. 
DATES:  All  proposals  submitted  under 
the  UES  must  be  received  by  5  pm 
Eastern  Standard  Time,  March  12,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Director,  Marketing  Operations  Staff, 
Foreign  Agricultural  Service,  U.S. 
Department  of  Agriculture,  STOP  1042. 
1400  Independence  Ave.,  SW., 
Washington.  DC  20250-1042,  (202)  720- 
4327. 
SUPPLEMENTARY  INFORMATION: 

Introduction 

The  Foreign  Agricultural  Service 
(FAS)  will  use  available  currencies  of 
Costa  Rica,  Dominican  Republic, 
Jamaica,  and  Tunisia,  to  provide 
assistance  in  the  implementation  of 
market  development  and  agricultural 
technical  assistance  activities.  This  use 
of  foreign  currencies  is  commonly 
referred  to  as  the  "Section  108  foreign 
currency  program."  These  foreign 
currencies  were  acquired  by  USDA 
pursuant  to  agreements  made  under 
Title  I  of  the  Agricultural  Trade 
Development  and  Assistance  Act  of 
1954,  (Pub.  L.  480). 

Title  I,  Pub.  L.  480  authorizes  the  U.S. 
government  to  finance  the  sale  and 
exportation  of  agricultural  commodities 
to  foreign  governments  on  concessional 
terms.  Between  1986  and  1991,  the  U.S. 
entered  into  various  Title  I,  Pub.  L.  480 
agreements  with  foreign  governments, 
on  terms  which  allowed  repayment  to 
the  United  States  in  local  currencies. 
Pub.  L.  480  authorizes  the  U.S. 
government  to  use  these  foreign 
currencies  to  implement  market 
development  and  agricultural  technical 
assistance  activities. 

This  annoimcement  supersedes  all 
previous  announcements  regarding  this 
program.  On  July  8, 1998,  FAS 
published  a  notice  in  the  Federal 
Register  (63  FR  36872)  inviting 
proposals  to  use  Tunisian  or  Moroccan 
currencies  for  market  development 
projects  and  technical  assistance 
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activities.  On  October  1, 1998,  FAS 
published  a  notice  in  the  Federal 
Register  (63  FR  52677)  inviting 
proposals  to  use  currencies  of  Costa 
Rica,  Dominican  Republic,  Guatemala, 
Jamaica,  or  Sri  Lanka  for  market 
development  projects  and  activities. 

The  currencies  of  Guatemala, 
Morocco,  and  Sri  Lanka,  which  were 
available  under  the  previous 
announcements,  are  no  longer  available. 
Consequently,  FAS  is  now  limiting  new 
proposals  to  those  which  involve  the 
use  of  currencies  of  Costa  Rica, 
Dominican  Republic,  Jamaica,  or 
Tunisia  for  market  development  projects 
or  technical  assistance  activities. 

FAS  must  disburse  local  currencies  to 
program  participants,  through  the 
disbursing  officer  in  the  U.S.  embassy  in 
the  country  of  origin.  That  is,  FAS  may 
not  convert  the  local  cvurency  to  any 
other  currency  prior  to  disbursement. 
Activities  funded  with  Section  108 
currencies  are  not  limited  to  the  coimtry 
where  the  currency  originated.  It  is  the 
responsibility  of  the  recipient  to  arrange 
for  receiving  and  using  the  foreign    ' 
currencies  made  available,  or  converting 
the  funds  to  other  ciirrencies.  At  the 
time  of  this  announcement, 
approximately  750,000,000  Costa  Rica 
colones;  200,000,000  Dominican 
Republic  pesos;  500,000,000  Jamaica 
dollars;  and  12,000,000  Tunisia  dinars 
are  available. 

Proposal  Process 

This  notice  is  complemented  by 
concurrent  notices  aimouncing  four 
other  foreign  market  development 
programs  administered  by  FAS, 
including  the  Market  Access  Program 
(MAP),  the  Foreign  Market  Development 
Cooperator  (Cooperator)  Program,  the 
Emerging  Markets  Program,  and  the 
Quality  Samples  Program  (QSP).  The 
MAP  and  Cooperator  Program  notices 
detail  a  Unified  Export  Strategy  (UES) 
application  process  which  provides  a 
means  for  interested  applicants  to 
submit  a  consolidated  and  strategically 
coordinated  single  proposal  that 
incorporates  funding  requests  for  any  or 
ail  of  these  programs.  Some  applicants 
to  the  Section  108  foreign  currency 
program,  particularly  those  who  are 
applying  for  funding  under  more  than 
one  program,  may  wish  to  use  the  UES 
application  process.  The  Internet-based 
UES  application,  including  step-by-step 
instructions  for  its  use,  is  located  at  the 
following  URL  address:  http:// 
www.fas.usda.gov/cooperators.html. 
Other  applicants,  particularly  those  who 
are  applying  for  funding  only  under  the 
Section  108  foreign  currency  program, 
should  follow  the  application 
procedures  contained  in  this  notice. 


Interested  applicants  that  are  unsiu^  of 
how  to  apply  are  urged  to  contact  the 
Marketing  Operations  Staff  at  the 
address  or  phone  number  above. 

FAS  recommends  that  proposals  to 
participate  in  the  Section  108  foreign 
currency  program  contain,  at  a 
miniiTiiim,  the  foUowiiig: 

(a)  Organizational  inrormation, 
including: 

•  Organization's  name,  address.  Chief 
Executive  Officer  (or  designee),  and 
Federal  Tax  Identification  Number 
(TIN); 

•  Type  of  organization,  e.g., 
corporation,  non-profit  organization; 

•  Name,  telephone  number,  fax 
number,  and  e-mail  address  of  the 
primary  contact  person; 

•  ff  a  trade  organization,  a  description 
of  the  organization  and  its  membership; 

•  A  description  of  the  organization's 
prior  export  promotion  experience;  and 

•  A  description  of  the  organization's 
experience  in  implementing  a  trade  or 
technical  assistance  activity; 

(b)  Market  information,  including: 

•  An  assessment  of  the  targeted 
market; 

•  A  long-term  strategy  in  the  market; 
and 

•  U.S.  export  value/volume  and 
market  share  data  and  goals  for  1998- 
2003; 

(c)  Project  information,  including: 

•  A  brief  project  title; 

•  Request  for  funding  in  one  of  the 
available  foreign  currencies; 

•  A  brief  description  of  the  specific 
market  development  trade  constraint  to 
be  addressed  by  the  project, 
performance  measures  for  the  years 
2001-2003  which  will  be  used  to 
measure  the  effectiveness  of  the  project, 
a  benchmark  performance  measure  for 
2000,  the  viability  of  long  term  sales  to 
this  market,  the  goals  of  the  project,  and 
the  expected  benefits  to  the  represented 
industry; 

•  A  method  for  evaluating  and 
reporting  results; 

•  A  description  of  the  activities 
planned  to  address  the  constraint;  and 

•  An  itemized  list  of  all  estimated 
costs  associated  with  each  project 
activity  for  which  reimbursement  will 
be  sought; 

(d)  Information  indicating  all  funding 
sources  and  amounts  to  be  contributed 
by  each  entity  that  will  contribute  to 
implementation  of  the  proposed  project. 
This  may  include  the  organization  that 
submitted  the  proposal,  private  industry 
entities,  host  governments,  foreign  third 
parties.  Commodity  Credit  Corporation, 
FAS,  or  other  Federal  agencies. 
Contributed  resources  may  include 
cash,  goods,  and  services; 

(e)  A  completed  Standard  Form  424 
(SF-424).  This  form  is  available  on  the 


Internet  via  the  Section  108  fact  sheet  at 
the  following  URL  address:  http:// 
www.fas.usda.gov/mos/1 08/ 
108fact.htm,  or  by  calling  the  contact 
listed  above. 

Review  Process  and  AUocation  Criteria 

FAS  will  provide  financial  assistance 
under  this  program  on  a  competitive 
basis  and  applications  will  be  reviewed 
against  the  evaluation  criteria  contained 
herein.  FAS  will  consider  the  following 
factors  when  evaluating  proposals: 

•  The  ability  of  the  organization  to 
provide  an  experienced  staff  with  the 
requisite  technical  and  trade  expertise 
to  execute  the  proposal; 

•  The  funding  request  and  the 
organization's  willingness  to  contribute 
resources,  including  cash,  goods  and 
services  of  the  U.S.  industry  and  foreign 
thirdparties; 

•  Ine  conditions  or  constraints 
affecting  the  level  of  U.S.  exports  and 
market  share  for  the  agricultural 
commodities  and  products; 

•  The  degree  to  which  the  proposed 
project  is  likely  to  contribute  to  the 
creation,  expansion,  or  maintenance  of 
the  targeted  foreign  market;  and 

•  The  degree  to  which  the 
organization's  proposal  is  coordinated 
with  other  private  or  U.S.  government- 
funded  market  development  projects. 

Proposals  will  be  evaluated  by  the 
applicable  FAS  commodity  division, 
liie  divisions  will  recommend  funding 
levels  for  each  applicant  based  on  a 
review  of  the  applications  against  the 
factors  described  above.  The  purpose  of 
this  review  is  to  identify  meritorious 
proposals  and  to  suggest  an  appropriate 
funding  level  for  each  application  based 
upon  these  factors. 

Meritorious  proposals  will  then  be 
reviewed  by  representatives  of  each  FAS 
program  area  for  the  purpose  of 
allocating  available  funds  among  the 
applicants.  FAS  will  allocate  funds 
according  to  the  following  criteria. 

First  priority  consideration  will  be 
given  to  proposals  which  target  the 
growth  markets  listed  below.  These 
developing  markets  account  for  a 
significant  share  of  world  imports  of 
major  farm  commodities  and  much  of 
the  projected  long-term  growth  in  global 
import  demand.  As  such,  they  are 
expected  to  be  among  the  most 
supportive  of  USDA's  primary  export 
objective  of  increasing  the  U.S.  share  of 
world  agricultural  trade. 

First  priority  growth  markets  for 
allocation  of  Section  108  funds:  Brazil, 
countries  in  Central  America  and  the 
Caribbean  Basin,  China,  India, 
Indonesia,  Mexico,  Philippines,  Russia, 
South  Korea,  Thailand,  Tunisia,  and 
Turkey. 
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Second  priority  consideration  will  be 
given  to  proposals  which  target  other 
markets  where  growth  prospects  for  the 
relevant  agricultural  product  are  high. 
These  proposals  would  serve  to  open 
new  markets  or  bring  about  substantial 
growth  in  existing  markets. 

In  all  cases,  preference  is  given  to 
nonprofit  U.S.  agricultural  trade 
organizations  that  represent  an  entire 
industry  or  are  nationwdde  in 
membership  and  scope. 

Note:  FAS  generally  reviews  Section 
108  proposals  on  a  quarterly  basis  (in 
January,  April,  July,  and  October.) 
However,  FAS  may  also  consider 
proposals  on  an  accelerated  basis  if  an 
urgent  marketing  opportunity  becomes 
available.  FAS  will  evaluate  such 
proposals  according  to  the  criteria 
specified  in  this  notice.  Details 
concerning  the  accelerated  review  can 
be  obtained  from  the  Section  108  fact 
sheet  on  the  Internet  at  the  following 
URL  address:  http://www.fas.usda.gov/ 
mos/ 108/ 108fact.htm  or  by  calling  the 
contact  listed  above. 

Agreements 

Following  approval  of  a  proposal, 
FAS  will  enter  into  an  agreement  with 
the  organization  that  submitted  the 
proposal.  Agreements  will  incorporate 
the  project  details  as  approved  by  FAS 
and  specify  any  other  terms  and 
conditions  applicable  to  project 
funding.  Agreements  include  the 
maximum  amount  of  funds,  in  local 
currencies  rather  than  U.S.  dollars, 
which  may  be  made  available  for  a 
participant's  approved  activities.  All 
agreements  with  non-profit 
organizations  imder  this  program  are 
administered  under  7  CFR  3019 — 
Uniform  Administrative  Requirements 
for  Grants  and  Cooperative  Agreements 
with  Institutions  of  Higher  Education, 
Hospitals,  and  other  Non-profit 
Organizations. 

SafaoiiaBion  of  Proposals 

Proposals  may  be  submitted  on  a 
continuous  basis.  However,  all  Internet- 
based  Section  108  proposals  (using  the 
UES  application)  must  be  properly 
submitted  by  5  p.m.  Eastern  Standard 
Time,  March  12,  2001,  because  the  UES 
entry  website  closes  at* that  time.  Signed 
certification  statements  must  be 
delivered  to  one  of  the  addresses  listed 
below. 

AU  proposals  on  diskette  (with  two 
accompanying  paper  copies  and  a 
signed  certification  statement)  and  any 
other  proposals  must  be  delivered  to 
one  of  the  following  addresses: 

Hand  Delivery  (including  FedEx, 
DHL,  etc):  U.S.  Department  of 
Agriculture,  Foreign  AgriciUtiu^ 


Service,  Marketing  Operations  Staff, 
Room  4932-S,  14th  and  Independence 
Ave.,  SW.,  Washington,  DC  20250-1042. 
U.S.  Postal  Delivery:  U.S.  Department 
of  Agriculture,  Foreign  Agricultural 
Service,  Marketing  Operations  Staff, 
STOP  1042,  1400  Independence  Ave., 
SW.,  Washington,  DC  20250-1042. 

Dated:  January  31,  2001. 
Mattie  R.  Sharpless, 

Acting  Administrator,  Foreign  Agricultural 
Service. 

[FR  Doc.  01-3571  Filed  2-9-01;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Rural  Housing  Service 

Request  for  Proposals  (RFP): 
Demonstration  Program  for 
Agriculture,  Aquaculture,  and  Seafood 
Processor  Worker  Housing  Grants 

agency:  Rural  Housing  Service,  USDA. 
ACTION:  Notice. 

StJMMARY:  The  Rural  Housing  Service 
(RHS)  annoimces  the  availability  of 
funds,  the  timeframe  to  submit 
proposals,  and  the  guidelines  for 
proposals  for  agricultiue,  aquaculture, 
and  seafood  processor  worker  housing 
grants  in  the  States  of  Mississippi  and 
Alaska.  Public  Law  106-387 
(Department  of  Agricultiire,  Rural 
Development,  Food  and  Drug 
Administration,  and  Related  Agencies 
Act,  2001)  authorizes  RHS  to  establish 
a  demonstration  program  to  provide 
financial  assistance  (grants)  for 
agriculture,  aquaculture,  and  seafood 
processing  workers  in  the  States  of 
Mississippi  and  Alaska.  This  RFP 
requests  proposals  from  qualified 
private  and  public  nonprofit  agencies, 
cooperatives,  state  and  local 
governments,  and  tribal  organizations  in 
Mississippi  and  Alaska  to  construct 
housing  for  agriculture,  aquaculture, 
and  seafood  processing  workers.  Any 
one  project  may  not  receive  grant  funds 
of  more  than  $1.5  million  from  this 
program.  At  least  one  project  in  Alaska 
and  one  project  in  Mississippi  will  be 
funded  under  this  program.  Housing 
facilities  constructed  under  this  RFP  are 
expected  to  increase  the  supply  of 
housing  for  agriculture,  aquaculture, 
and  seafood  processing  workers  in 
markets  where  adequate  housing  is  not 
available. 

DATES:  The  deadline  for  receipt  of  all 
applications  in  response  to  this  RFP  is 
5  p.m..  Eastern  Standard  Time,  on  May 
14,  2001.  The  application  closing 
deadline  is  firm  as  to  date  and  hour. 
RHS  will  not  consider  any  application 


that  is  received  after  the  closing 
deadline.  Applicants  intending  to  mail 
applications  must  provide  sufficient 
time  to  permit  delivery  on  or  before  the 
closing  deadline.  Acceptance  by  a  post 
office  or  private  mailer  does  not 
constitute  delivery.  Facsimile  (FAX), 
COD,  and  postage  due  applications  will 
not  be  accepted. 

ADDRESSES:  Applications  should  be 
submitted  to  the  USDA-Rural  Housing 
Service;  Attention:  David  Layfield, 
Senior  Loan  Specialist,  USDA,  Rural 
Housing  Service,  Multi-Family  Housing 
Processing  Division,  STOP  0781,  Room 
1239, 1400  Independence  Ave.,  SW., 
Washington,  DC  20250-0781.  RHS  will 
date  and  time  certify  incoming 
applications  to  evidence  timely  receipt 
and,  upon  request,  will  provide  the 
applicant  with  a  written 
acknowledgement  of  receipt. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  and  an  application 
package  including  aU  required  forms, 
contact  David  Layfield,  Senior  Loan 
Specialist,  USDA,  Rural  Housing 
Service,  Multi-Family  Housing 
Processing  Division,  Stop  0781,  Room 
1239, 1400  Independence  Avenue,  SW., 
Washington,  DC  20250-0781,  telephone 
(202)  720-1604.  (This  is  not  a  toll-free 
number.) 

SUPPLEMENTARY  INFORMATKM: 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act, 
44  U.S.C.  3501  et  seq.,  OMB  must 
approve  all  "collections  of  information" 
by  the  Rural  Housing  Service.  The  Act 
defines  "collection  of  information"  as  a 
requirement  for  "answers  to  *  *  * 
identical  reporting  or  recordkeeping 
requirements  imposed  on  ten  or  more 
persons*   *   *."  (44  U.S.C.  3502(3)(A).) 
Because  this  RFP  will  receive  less  than 
10  respondents,  the  Paperwork 
Reduction  Act  does  not  apply. 

General  Information 

The  agricultiire,  aquacultm^,  and 
seafood  processor  worker  housing  grants 
authorized  by  Public  Laws  106-387  and 
106—554  are  for  the  purpose  of 
developing  a  housing  demonstration 
program  for  agriculture,  aquaculture, 
and  seafood  processor  worker  housing 
in  markets  in  Mississippi  and  Alaska 
that  have  a  demonstrated  need  for 
housing  for  such  workers.  Under  Public 
Laws  106-387  and  106-554,  RHS  has 
the  authority  to  award  $5,000,000  in 
grant  funds  for  a  housing  demonstration 
program  for  agriculture,  aquaculture, 
and  seafood  processor  workers  in 
Mississippi  and  Alaska. 
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I.  Purpose 

Public  Laws  106-387  and  106-554 
authorized  funds  to  the  Department  to 
implement  a  demonstration  grant 
program  for  the  construction  of  housing 
for  agriculture,  aquaculture,  and  seafood 
processing  workers  in  Mississippi  and 
Alaska. 

The  demonstration  program  has  been 
designed  to  increase  the  supply  of  rental 
housing  for  a  growing  segment  of  the 
population  whose  needs  are  not 
cmrently  being  met.  The  program  is 
expected  to  provide  housing 
opportiinities  for  processing  workers  in 
markets  that  cannot  support  other  forms 
of  conventional  and  government 
housing  models.  Developers  of  housing 
under  this  program  will  receive  a  grant 
of  up  to  75%  of  the  Total  Development 
Cost  (TDC)  of  the  project.  TDC  includes 
all  hard  costs,  soft  costs,  initial 
operating  reserves,  administrative  fees, 
furnishings  and  equipment,  and  related 
facilities. 

Housing  constructed  imder  this 
program  may  not  receive  RHS  Rental 
Assistance  or  Operating  Subsidies 
authorized  under  7  U.S.C.  1490a  for 
payment  of  tenant  rents.  Project 
financial  models  should  be  structured  to 
work  without  rental  subsidies  while 
keeping  rents  affordable  for  the  target 
population. 

Projects  should  be  located  close  to 
tenants'  workplaces  and  services  as 
much  as  feasible.  Location  of  the  project 
is  limited  to  rural  areas  as  defined  in  42 
U.S.C.  1490. 

n.  Proiect  Threshold  Criteria 

All  applications  must  meet  the 
minimum  threshold  requirements 
contained  in  this  RFP.  The  threshold 
criteria  are  as  follows: 

A.  Occupancy  Requirements 

Eligibility  for  residency  in  facilities 
constructed  under  this  RFP  is  limited  to 
individuals  and  families  who  earn  at 
least  40%  of  their  income  from  the 
processing  of  agriculture,  aquaculture, 
and  seafood  commodities  and  earn  less 
than  or  equal  to  60%  of  the  National 
Median  Income  for  a  family  of  four  as 
reported  by  the  U.S.  Census  Bureau. 
Residents  must  be  United  States  citizens 
or  legally  admitted  for  permanent 
residence. 

B.  Eligible  Grantees 

Eligibility  for  grants  under  this  notice 
is  limited  to  private  and  public 
nonprofit  agencies,  non-profit 
cooperatives,  state  and  local 
governments,  and  tribal  organizations. 
Applicants  must  possess  the  experience, 
knowledge,  and  capacity  to  develop 


affordable  multifamily  housing  in  rural 
areas. 

C.  Grant  Limit 

A  grant  imder  this  RFP  may  fund  up 
to  and  including  75%  of  a  project's 
Total  Development  Cost  (TDC).  TDC 
includes  all  hard  costs,  soft  costs,  initial 
operating  reserves,  administrative  fees, 
furnishings  and  equipment,  and  related 
facilities.  In  addition,  any  one  project 
may  not  receive  grant  funds  of  more 
than  $1.5  million  from  this  program.  At 
least  one  project  in  Alaska  and  one 
project  in  Mississippi  will  be  funded  by 
this  program. 

D.  Eligible  Costs 

Eligible  costs  for  grants  imder  this 
RFP  include  all  project  related  costs 
including  all  hard  costs,  soft  costs, 
initial  operating  reserves,  aihninistrative 
fees,  furnishings  and  equipment,  and 
related  fricilities. 

E.  Term  of  Use 

The  project  will  remain  in  use  for  the 
intended  purpose  for  the  life  of  the 
project  as  required  under  7  CFR.  3015, 
3016,  or  3019,  as  applicable.  These 
provisions  require  the  grant  recipient  to 
use  the  real  property  for  the  authorized 
purpose  of  the  project  as  long  as  it  is 
needed. 

F.  Site  Control 

The  developer  must  own  or 
demonstrate  evidence  of  site  control  of 
the  proposed  site.  At  a  minimum,  site 
control  should  extend  180  days  past  the 
date  of  application  submission  and  is 
preferred  to  be  for  one  year.  Proof  of  site  - 
control  should  be  submitted  with  the 
application.  This  can  be  in  the  form  of 
a  contract  of  sale,  option  agreement, 
long-term  lease  agreement,  or  deed  or 
other  documentation  of  ownership  by 
the  applicant.  The  applicant  must 
exercise  care  in  site  selection.  Site 
approval  is  subject  to  completion  of  an 
enviitonmental  assessment  by  RHS  and 
sites  with  environmental  problems  will 
increase  the  amount  of  time  necessary  to 
complete  this  assessment.  Proposals 
which  will  directiy  or  indirectiy  impact 
protected  resources,  such  as  floodplains 
or  wetlands,  can  require  consideration 
of  alternative  sites,  changes  in  project 
design,  or  the  implementation  of  other 
mitigation  measures  to  lessen  adverse 
effects  on  the  environment. 

G.  Zoning 

A  zoning  designation  adequate  to 
develop  the  type  of  housing  and  number 
of  units  proposed  is  required.  Evidence 
of  proper  zoning  must  be  included  with 
the  application.  Where  there  is  a  clear 
plan  to  have  a  site  rezoned,  a  narrative 


explaining  the  situation  and  detailing 
the  process  and  timeline  for  rezoning 
may  be  accepted. 

H.  Utilities 

Adequate  capacity  to  connect  the 
project  to  water,  sewer,  electricity,  and 
telephone  services  must  be 
demonstrated.  Letters  from  utility 
providers  must  be  included  in  the 
application.  If  on-site  utilities  are 
proposed,  engineering  reports  indicating 
correct  soil  types,  adequate  land 
capacity,  etc.  must  be  included  in  the 
application. 

/.  Market  Demand 

Projects  funded  under  this  RFP  must 
be  in  markets  with  demonstrated  need 
for  agriculture,  aquaculture,  and  seafood 
processing  worker  housing.  All 
applications  should  include 
documentation  of  this  need  in  the  form 
of  a  market  analysis,  survey,  or  other 
documentation  of  need. 

/.  Design  Characteristics 

Housing  constructed  under  this 
demonstration  may  be  of  any 
architectural  style  as  long  as  it  is 
permitied  by  local  zoning  laws,  meets 
all  applicable  building  codes,  and  fits 
with  the  character  of  the  surrounding 
community.  Building  design  is  subject 
to  the  requirements  of  section  504  of  the 
Rehabilitation  Act  of  1973,  the 
Americans  with  Disabilities  Act,  the 
Fair  Housing  Act,  and  any  state  or  local 
accessibility  requirements.  For  these 
reasons,  buildings  must  be  designed  and 
constructed  in  accordance  with  the 
Uniform  Federal  Accessibility 
Standards,  the  Americans  with 
Disabilities  Act  Accessibility 
Guidelines,  the  Fair  Housing  Act 
Accessibility  Guidelines,  and  any  state 
or  local  standards. 

K.  Civil  Rights 

Title  VI  of  the  Civil  Rights  Act  of  1964 
prohibits  recipients  of  Federal  financial 
assistance  from  discriminating  in  their 
programs  and  activities  on  the  basis  of 
race,  color,  or  national  origin.  It  also 
requires  recipients  (1)  to  sign  a  civil 
rights  assurance  agreement  (i.e..  Form 
RD  400-4),  (2)  to  collect  statistical  data 
on  race  and  national  origin,  (3)  submit 
to  the  Agency  timely,  complete,  and 
accurate  compliance  reports  so  that  the 
Agency  can  determine  compliance  with 
program  regulations  and  applicable  civil 
rights  laws,  and  (4)  to  dissenunate 
information  to  the  public  stating  that  the 
recipient  operates  a  program  that  is 
subject  to  the  non-discrimination 
requirements  of  Titie  VI  and  briefly 
explain  the  procedures  for  filing 
complaints. 
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Section  504  of  the  Rehabilitation  Act 
of  1973  prohibits  recipients  of  Federal 
financial  assistance  from  discriminating 
against  persons  with  disabilities  and 
requires  recipients  to  make  their 
programs  and  activities  accessible  to, 
and  usable  by.  persons  with  disabilities. 

The  Fair  Housing  Act  (Title  VIII  of  the 
Civil  Rights  Act  of  1968,  as  amended  by 
the  Housing  Amendments  Act  of  1988) 
prohibits  discrimination  because  of 
race,  color,  religion,  sex,  handicap, 
femilial  status,  and  national  origin  in 
the  sale,  rental,  or  advertising  of 
dwellings  in  providing  services  or 
availabiUty  of  residential  real  estate 
transactions. 

The  Age  Discrimination  Act  of  1975 
prohibits  recipients  of  Federal  financial 
assistance  from  discriminating  in  thefr 
programs  and  activities  on  the  basis  of 
age. 

As  part  of  the  grant  proposal,  the 
applicant  must  provide  (1)  a  notice  of 
all  civil  rights  law  suits  filed  against  it: 
(2)  a  description  of  assistance 
applications  they  have  pending  in  other 
Agencies  and  of  Federal  assistance 
being  provided;  (3)  a  description  of  any 
dvil  rights  compliance  reviews  of  the 
applicant  during  the  preceding  two 
years;  and  (4)  a  statement  as  to  whether 
the  applicant  has  been  found  in 
noncompliance  with  any  civil  rights 
requirements. 

Successful  applicants  have  a  duty  to 
affirmatively  further  fail  housing. 
Proposals  will  include  specific  steps 
that  the  applicant  will  take  to  promote 
and  ensure  and  affirmatively  further  hii 
housing. 

In  the  event  Federal  financial 
assistance  will  be  used  to  obtain  or 
improve  real  property,  instnmients  of 
conveyance  shall  contain  a  covenant 
running  with  the  land  assuring  non- 
discrimination for  the  period  the  real 
property  is  used  for  the  same  or  similar 
purpose  for  which  the  Federal  financial 
assistance  is  being  extended,  or  for 
another  purpose  involving  the  provision 
of  similar  services  or  benefits.  The 
covenant  shall  be  as  follows: 

"The  property  described  herein  was 
obtained  or  improved  with  Federal 
financial  assistance  and  is  subject  to  the 
provisions  of  Title  VI  of  the  Civil  Rights 
Act  of  1964,  section  504  of  the 
Rehabilitation  Act  of  1973,  the  Age 
Discrimination  Act  of  1975,  and  Uie 
regulations  issued  thereto.  This 
covenant  is  in  effect  for  as  long  as  the 
property  continues  to  be  used  for  the 
same  or  similar  purpose  for  which  the 
financial  assistance  was  extended,  or  for 
as  long  as  the  above  recipient  owns  it, 
whichever  is  longer." 

Contractors  must  comply  with  the 
Equal  Employment  Opportunity 


Executive  Order  11246,  as  amended  by 
Executive  Orders  11478  and  13087,  and 
construction  contracts  must  contain  the 
specific  non-discrimination  language 
that  is  required  by  the  Executive  Order. 

Before  funds  are  disbursed,  a  pre- 
award  civil  rights  compliance  review 
will  be  conducted  by  the  Agency  to 
determine  whether  the  applicant  is,  and 
will  be,  in  compliance  widi  Title  VI  of 
the  Civil  Rights  Act  of  1964,  section  504 
of  the  Rehabilitation  Act  of  1973,  the 
Fair  Housing  Act,  eind  the  Age 
Discrimination  Act  of  1975.  In  addition, 
the  Agency  will  conduct  a  Civil  Rights 
Impact  Analysis. 

L.  Envimnmental  Requirements 

All  appUcations  are  subject  to 
satisfactory  completion  of  the 
appropriate  level  of  environmental 
review  by  RHS  in  accordance  with  7 
CFR  part  1940,  subpart  G.  For  the 
purposes  of  7  CFR  part  1940,  subpart  G, 
applications  imder  this  RFP  will  be 
considered  multi-family  projects. 

All  applications  are  subject  to  the 
requirements  of  Executive  Order  12898, 
"Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-income 
Populations,"  as  further  addressed  in 
Administrative  Notice  3548(2006-P), 
dated  April  28,  2000  (available  via  the 
Internet  at  http://rdimt.usda.gov/regs). 

All  applications  are  subject  to  the 
flood  insurance  requirements  of  7  CFR 
part  1806,  subpart  B,  and 
Administrative  Notice  No.  3538(426.2), 
dated  Jime  6,  2000  (available  via  the 
Internet  at  http://rdinit.usda.gov/regs). 

M.  Applicable  Regulations 

All  grants  funded  under  this  program 
must  meet  the  requirements  of  7  CFR 
3015  and  3016  or  3019,  as  applicable, 
RD  Instructions  1924-A  (7  CFR  part 
1924,  subpart  A),  and  1924-C  (7  CFR 
part  1924,  subpart  C). 

m.  Proposal  Format 

A.  Proposals  must  include  the 
following: 

1.  SF-424  "Application  for  Federal 
Assistance". 

2.  Applicant  Financial  Statements. 

3.  HUD  935.2  "Affirmative  Fair 
Housing  Marketing  Plan". 

4.  RD  1944-30  and  1944-31  "Identity 
of  Interest"  forms. 

5.  HUD  2530  "Previous  Participation 
Certification". 

6.  RD  1924-13  "Estimate  and 
Certificate  of  Actual  Cost". 

7.  RD  1930-7  "Multiple  Family 
Housing  Project  Budget"  including  rent 
schediUe  and  operating  and 
maintenance  budget.  •  ,uju  . 


8.  RD  1940-20  "Request  for 
Environmental  Information". 

9.  Statement  of  applicants  experience 
in  developing  multifamily  housing. 

10.  A  Sources  and  Uses  Statement 
showing  all  sources  of  funding  included 
in  the  proposed  project.  The  terms  and 
schedules  of  all  sources  included  in  the 
project  should  be  included  in  the 
Sources  and  Uses  Statement. 

11.  Applicant  organizational 
documents  (articles  of  incorporation,  by 
laws,  etc.). 

12.  Narrative  description  of  the 
proposed  project  including  description 
of  site,  housing,  amenities,  etc. 

13.  A  location  map  showing  the  site 
and  surrounding  services. 

14.  Evidence  of  site  control. 

15.  Evidence  of  proper  zoning  or 
explanation  of  how  proper  zoning  will 
be  achieved. 

16.  Evidence  of  utilities  availability  or 
evidence  that  the  site  is  suitable  for  on- 
site  utilities. 

1 7.  A  description  of  any  related 
fecilities  including  justification  and  cost 
of  such  facilities. 

18.  Schematic  design  drawings 
including  a  site  plan,  building 
elevations,  and  floor  plans. 

19.  Outline  design  specifications. 

20.  A  statement  agreeing  to  pay  any 
cost  overruns  frx>m  the  applicants  own 
sources. 

21.  Docimientation  of  need  in  the 
form  of  a  market  study,  survey,  or  other 
sources. 

22.  If  seeking  points  imder  Evaluation 
Criteria,  a  copy  of  the  Tenant  Services 
Plan. 

23.  If  seeking  points  under  Evaluation 
Criteria,  documentation  verifying  the 
unemployment  rate  of  the  place  where 
the  project  is  located.  ^^ 

B.  The  above  items  are  required  for  the 
RFP  response.  If  a  proposal  is  accepted 
for  further  processing,  there  will  be 
additional  submittals  required. 

IV.  Evaluation  Criteria 

A.  Leveraging  (Up  to  20  Points) 

Points  will  be  awarded  based  on  the 
percent  of  non-RHS  funds  specifically 
identified  and  designated  to  supplement 
RHS  funds.  Leveraged  funds  may 
include  donated  land  per  7  CFR  part 
1944  subpart  E.  In  the  case  of  donated 
land,  the  amoimt  of  leveraging  will  be 
determined  by  an  opinion  of  value  to  be 
prepared  by  a  licensed  appraiser.  Points 
will  be  awarded  as  follows: 


Percent  of  leveraging 

Points 

Over  50% 

20 

36%  to  50%  

10 

25%  to  35% 

5 
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B.  Tenant  Services  (Up  to  25  Points) 

Points  will  be  awarded  based  on  the 
presence  of  and  extent  to  which  a  tenant 
services  plan  exists  that  clearly  outlines 
services  that  will  be  provided  to 
residents  of  the  proposed  project. 

These  services  include  but  are  not 
knited  to: 

I.  Day  care  or  before  and  after  school 
( :hild  care. 

;  2.  Computer  learning  centers. 
j  3.  Homeownership  and  budget 
I  ;ounseling. 

4.  Parenting  programs  for  yoimg 
parents  (such  as  family  support  centers), 
parenting  skills  sessions  for  all 
interested  parents,  and  parent  and  child 
activities. 

5.  Literacy  programs  (such  as  book 
clubs,  toddler  reading  programs,  and 
story  groups),  libraries,  and  book 
sharing  groups  or  centers. 

6.  Art  activities  or  art  centers  for 
diildren  that  include  painting, 
photography,  ceramics,  etc. 

7.  Health  education  and  referral  or 
wealth  care  outreach  centers. 

I  8.  Job  training  and  preparation 
:bnters. 

9.  Housing  services  and/or 
:^mmunity  coordinators. 

10.  Mentoring  programs  where  yoimg 
adults  mentor  adolescents  or  more 
established  adults  mentor  other  adults. 

II.  Community  meeting  centers. 

12.  Recreation  centers  located  within 
fusing  complexes. 

13.  Nutritional  services. 

14.  Transportation  services. 
A  tenant  services  plan  must  be 

submitted  with  the  application  to 
receive  points  imder  this  criteria.  Points 
may  be  awarded  based  on  the  extent  to 
which  the  plan  is  comprehensive,  well 
defined,  feasible,  appropriate  for  the 
proposed  tenant  population,  innovative, 
and  involves  a  unique  collaboration, 
partnership,  ownership  or  management 
structure.  Projects  that  include  on-site 
services  must  be  designed  to  include  the 
necessary  physical  space  for  the 
services.  Letters  or  agreements 
documenting  a  service  provider's 
involvement  with  the  project  shoidd  be 
submitted.  Five  points  will  be  awarded 
for  each  resident  service  included  in  the 
tenant  services  plan  up  to  a  maximum 
of  25  points. 

C.  High  Unemployment  (Up  to  10 
Points) 

Points  will  be  awarded  to  projects 
hich  are  located  in  counties,  boroughs, 
or  census  areas  that  are  characterized  by 
high  unemployment  levels.  Evidence  of 
unemployment  rates  must  be  included 
in  the  application  to  receive  points 
iinder  this  criterion.  All  rates  must  be 


the  2000  annual  average  as  reported  by 
the  state  agency  responsible  for 
recording  and  reportiijg  unemployment 
rates  in  the  proposed  state.  Points  will 
be  awarded  as  follows: 


Unemployment  rate 

Points 

>10% 

10 

>6%<10%  

5 

I: 


V.  Review  Process 

All  proposals  will  be  received, 
evaluated,  and  accepted  or  rejected  by  a 
RHS  grant  conunittee.  The  grant 
committee  will  consist  of  three  RHS 
National  Office  staff  and  two  RHS  staff 
from  the  state  where  the  project  is 
located. 

The  grant  conunittee  will  inform 
applicants  of  proposal  acceptance  for 
further  processing  or  rejection  within  30 
days  of  the  closing  date  of  the  RFP. 

If  the  proposal  is  accepted  for  further 
processing,  the  applicant  will  be 
expected  to  submit  additional 
information  prior  to  grant  obligation.  In 
addition,  RHS  must  complete  the 
appropriate  level  of  environmental 
review  prior  to  grant  obligation.  The 
applicant  is  expected  to  assist  RHS,  as 
necessary,  in  the  development  of  this 
enviroiunental  review. 

Prior  to  grant  obligation,  the  grant 
recipient  shall  enter  into  a  grant 
agreement  with  the  RHS  which  shall 
outline  the  roles  and  responsibilities  of 
both  parties.  A  sample  grant  agreement 
will  be  made  available  to  the  grant 
recipient  prior  to  grant  obligation.    . 

VI.  RHS  Monitoring 

Diuing  construction,  RHS  will  take 
part  in  periodic  progress  meetings  at  the 
project  site  and  shall  inspect  completed 
work.  RHS  approval  of  work  completed 
must  be  given  before  grant  funds  can  be 
disbursed  for  that  work. 

RHS  monitoring  shall  continue 
throughout  the  useful  life  of  the  project 
or  until  the  grant  is  terminated  imder 
provisions  established  in  7  CFR  parts 
3015,  3016.  and  3019.  Monitoring  shall 
consist  of  initial  and  annual  tenant 
certifications,  civil  rights  compliance 
reviews,  tri-annual  physical  inspections, 
annual  proposed  and  actual  operating 
budgets,  and  annual  audits.  If  other 
funding  sources  involved  in  the  project 
require  reporting,  those  formats  may  be 
used  in  place  of  RHS  methods  as  long 
as  those  formats  meet  RHS 
requirements. 

Tenants  and  grantees  must  execute  an 
Agency-approved  tenant  certification 
form  establishing  the  tenant's  eligibility 
prior  to  occupancy.  In  addition,  tenant 
households  must  be  recertified  and 


must  execute  a  tenant  certffication  form 
at  least  annually. 

Grantees  will  submit  to  a  tri-aimual 
(once  every  three  years)  physical 
inspection  of  the  project.  RHS  will 
inspect  for  health  and  safety  issues, 
deferred  maintenance,  and  other 
physical  problems  that  can  endanger  the 
provision  of  decent,  affordable  housing 
to  the  target  population  on  a  long-term 
basis. 

Annual  proposed  and  actual  operating 
and  maintenance  budgets  will  be 
required  to  insure  that  all  project  needs 
are  being  met  and  all  RHS  guidelines  are 
being  followed.  The  form  of  operating 
and  maintenance  budgets  will  be 
designated  by  RHS. 

The  grantee  must  submit  to  RHS 
annual  audits  of  the  project  finances  in 
accordance  with  the  requirements 
established  by  0MB,  in  accordance  with 
Departmental  requirements  in  7  CFR 
part  3052. 

Dated:  January  19,  2001. 
James  C.  Kearney, 

Administrator,  Rural  Housing  Service. 
[FR  Doc.  01-3510  Filed  2-9-01:  8:45  am] 
BILUNG  CODE  3410-XV-U 


DEPARTMENT  OF  COMMERCE 

Patent  and  Trademark  Offica 

Grant  of  Certificate  of  Interim 
Extension  of  the  Term  of  U.S.  Patent 
No.  4,229,449:  Rotioxetine  Mesylate 

AGENCY:  United  States  Patent  and 
Trademark  Office,  Commerce. 
ACTION:  Notice  of  Interim  Patent  Term 
Extension. 

summary:  The  United  States  Patent  and 
Trademark  Office  has  issued  a 
certificate  under  35  U.S.C.  156(d)(5)  for 
a  third  one-year  interim  extension  of  the 
term  of  U.S.  Patent  No.  4.229,449. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karin  Tyson  by  telephone  at  (703)  306- 
3159;  by  mail  marked  to  her  attention 
and  addressed  to  the  Assistant 
Commissioner  for  Patents,  Box  Patent 
Ext.,  Washington,  DC  20231;  by  fax 
marked  to  her  attention  at  (703)  872- 
9411,  or  by  e-mail  to 
karin.tyson@uspto.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
156  of  Title  35,  United  States  Code, 
generally  provides  that  the  term  of  a 
patent  may  be  extended  for  a  period  of 
up  to  5  years  if  the  patent  claims  a 
product,  or  a  method  of  making  or  using 
a  product,  that  has  been  subject  to 
certain  defined  regulatory  review,  and 
that  the  patent  may  be  extended  for 
interim  periods  of  up  to  a  year  if  the 
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regulatory  review  is  anticipated  to 
extend  beyond  the  expiration  date  of  the 
patent. 

On  November  17,  2000,  patent  owner 
Phannacia  &  Upjohn,  S.p.A.,  filed  an 
application  under  35  U.S.C.  156(d)(5) 
for  a  third  interim  extension  of  the  term 
of  U.S.  Patent  No.  4,229.449.  The  patent 
claims  the  active  ingredient  roboxetine 
mesylate  (VestraTM).  The  application 
.  indicates  a  New  Drug  Application  for 
the  human  drug  product  roboxetine 
mesylate  (VestraTM)  has  been  filed  and 
is  currently  undergoing  regulatory 
review  before  the  Food  and  Drug 
Administration  for  permission  to  market 
or  use  the  product  commercially.  The 
original  term  of  the  patent  expired  on 
January  8, 1999,  and  has  been 
previously  extended  under  35  U.S.C 
156(d)(5)  to  January  9,  2001. 

Review  of  the  application  indicates 
that  except  for  permission  to  market  or 
use  the  product  commercially,  the 
subject  patent  would  be  eligible  for  an 
extension  of  the  patent  term  under  35 
U.S.C.  156.  Since  it  is  apparent  that  the 
regulatory  review  period  will  extend 
beyond  the  extended  expiration  date  of 
the  patent,  the  term  of  the  patent  is 
extended  under  35  U.S.C.  156(d)(5)  for 
a  term  of  one  year  from  January  9,  2001. 

Dated:  January  19,  2001. 
Q.  Todd  Dickinson, 

Under  Secretary  of  Commerce  for  Intellectual 
Property  and  Director  of  the  United  States 
Patent  and  Trademark  Office. 
[FR  Doc.  01-3552  Filed  2-9-01;  8:45  am] 
BUJNG  COOC  3S10-16-P 


DEPARTMENT  OF  DEFENSE 

Offics  of  the  Secretary 

Sulxnisaion  for  0MB  Review; 
Comment  Request 

action:  Notice. 

The  Depjirtment  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Form,  and  OMB  Number: 
Defense  Fedwal  Acquisition  Regulation 
Supplement  (DEARS)  Part  230,  Cost 
Accounting  Standards  Administration; 
DD  Form  1861;  OMB  Nxunber  0704- 
0267. 

Type  of  Request:  Extension. 

Number  of  Respondents:  36,428. 

Responses  Per  Respondent:  1.1. 

Annual  Responses:  42,058. 

Average  Burden  Per  Response:  10 
hours. 

Annual  Burden  Hours:  420,580. 


Needs  and  Uses:  This  information 
collection  includes  requirements 
relating  to  DFARS  Part  230,  Cost 
Accounting  Standards  Administration, 
DFARS  Subpart  230.70,  Facilities 
Capital  Employed  for  Facilities  in  Use, 
prescribes  use  of  DD  form  1861. 
Contacting  officers  use  this  form  in 
computing  profit  objectives  for 
negotiated  contracts.  The  form  enables 
contracting  officers  to  differentiate 
profit  objectives  for  various  types  of 
contractor  assets  (land,  buildings, 
equipment). 

Affected  Public:  Business  or  Other 
For-Profit;  Not-For-Profit  histitutions. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
Obtain  or  Retain  Benefits. 

OMB  Desk  Officer:  Mr.  Lewis  W. 
Oleinick. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Oleinick  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD  (Acquisition),  Room  10236, 
New  Executive  Office  Building, 
Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Cushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Cushing,  WHS/DIOR, 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington,  VA  22202-4302. 

Dated:  February  5.  2001. 
Patriaa  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  01-3496  Filed  2-9-01;  8:45  ami 

BKUNG  CODE  5001-10-41 


DEPARTMENT  OF  DEFENSE 

Office  of  tlie  Secretary 

SutMnission  for  OMB  Review; 
Comment  Request 

ACTION:  Notice. 

The  [Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Form  Number,  and  OMB 
Number:  Commercial  Airlift  Review; 
AMC  Form  207;  OMB  Number  0701- 
0137. 

Type  of  Request:  Reinstatement. 

Number  of  Respondents:  15. 

Responses  Per  Respondent:  1. 

Armual  Responses:  15. 

Average  Bwrden  Per  Response:  20 
hours. 


Annual  burden  Hours:  300. 

Needs  and  Uses:  The  information 
collection  requirement  is  necessary  to 
assist  the  overall  evaluation  of 
commercial  aircraft  to  provide  quality, 
safe,  and  reliable  airlift  service  when 
procured  by  the  Department  of  Defense. 
Respondents  are  commercial  air  carriers 
desiring  to  supply  airlift  services  to 
DoD.  The  AMC  Form  207  provides  vital 
information  from  carriers  needed  to 
determine  their  eligibility  to  participate 
in  the  DoD  Air  Transportation  Program. 

Affected  Public:  Business  or  other  for- 
profit. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  Room  10236,  New  Executive 
Office  Building,  Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Cusing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Cushing,  WHS/DIOR, 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington,  VA  22202-4302. 

Dated:  February  5.  2001. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  01-3497  Filed  2-9-01;  8:45  am) 

MLLMQ  COOC  S001-10-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Sulimisslon  for  OMB  Revievif; 
Comment  Request 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Form,  and  OMB  Number: 
Defense  Federal  Acquisition  Regulation 
Supplement  (DFARS)  Part  225,  Foreign 
Acquisition  and  Related  Clauses  at  Part 
252.225:  DD  Form  2139;  OMB  Number 
0704-0229. 

Type  of  Request:  Extension. 

Number  of  Respondents:  31,347. 

Responses  Per  Respondent:  7. 

Annual  Responses:  223,942. 

Average  Burden  Per  Response:  1.6 
hours  (average). 
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Annual  Burden  Hours:  374,268 
1^4,173  reporting  hours;  300,095 
recordkeeping  hours). 

Needs  and  Uses:  DoD  needs  this 
information  to  ensure  compliance  with 
restrictions  on  the  acquisition  of  foreign 
products  imposed  to  statute  or  policy  to 
protect  the  industrial  base;  to  ensure 
compliance  with  U.S.  trade  agreements 
and  memoranda  of  understanding  that 
promote  reciprocal  trade  with  U.S. 
allies;  and  to  prepare  reports  for 
submission  to  the  Department  of 
Commerce  on  the  Balance  of  Payments. 

Affected  Public:  Business  or  other  for- 
profit. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Mr.  Lewis  W. 
Oleinick. 

I  [  Written  comments  and 
fecommendations  on  the  proposed 
Information  collection  should  be  sent  to 
Mr.  Oleinick  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD  (Acquisition),  Room  10236, 
New  Executive  Office  Building, 
Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Cushing. 
I  Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Cushing,  WHS/DIOR, 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington,  VA  22202-4302. 

Dated:  January  30,  2001. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

IFR  Doc.  01-3498  Filed  2-9-01;  8:45  am] 

BILUNG  CODE  5001-10-M 


DEPARTMENT  OF  EDUCATION 

Privacy  Act  of  1974;  Computer 
matching  Program 

AGENCY:  Department  of  Education. 
ACTION:  Notice — Computer  Matching 
between  the  U.S.  Department  of 
Education  and  the  Social  Security 
Administration. 


SUMMARY:  Pursuant  to  the  Computer 
Matching  and  Privacy  Protection  Act  of 
1988.  Pub.  L.  100-503,  and  the  Office  of 
Management  and  Budget  (OMB) 
Guidelines  on  the  Conduct  of  Matching 
Programs,  a  notice  is  hereby  given  of  a 
computer  matching  program  between 
the  U.S.  Department  of  Education  (ED) 
(the  recipient  agency),  and  the  Social 
Security  Administration  (SSA)  (the 
source  agency).  This  computer  matching 
irogram  Hfetween  SSA  and  ED  will 
lecome  effective  as  explained  below. 


In  accordance  with  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended  by  the 
Computer  Matching  and  Privacy 
Protection  Act  of  1988  (Pub.  L.  100- 
503),  the  Office  of  Management  and 
Budget  (OMB)  Final  Guidelines  on  the 
Conduct  of  Matching  Programs  (see  54 
FR  25818,  June  19. 1989),  and  OMB 
Circular  A-130,  we  provide  the 
following  information: 

1.  Names  of  Participating  Agencies 

The  U.S.  Department  of  Education 
and  the  Social  Security  Administration. 

2.  Purpose  of  the  Match 

The  purpose  of  this  matching  program 
between  ED  and  SSA  is  to  assist  the 
Secretary  of  Education  in  his  obligation 
to  "verify  immigration  status  and  social 
security  numbers  [SSN]  provided  by  a 
student  to  an  eligible  institution"  under 
20  U.S.C.  1091(g)  and  (p).  The  SSA  will 
verify  the  issuance  of  an  SSN  to,  and  the 
citizenship  status  of,  those  students  and 
parents  who  provide  their  SSN's  in  the 
course  of  applying  for  aid  under  a 
student  financial  assistance  program 
authorized  imder  Title  IV  of  the  Higher 
Education  Act  (HEA).  Verification  of 
this  information  by  SSA  will  help  ED  to 
satisfy  its  obligation  to  ensure  that  the 
individual  applying  for  financial 
assistance  meets  eligibility  requirements 
imposed  by  the  HEA. 

Verification  by  this  computer 
matching  program  effectuates  the 
purpose  of  the  statute,  because  it 
provides  an  efficient  and 
comprehensive  method  of  verifying  the 
acciuacy  of  each  individual's  SSN  and 
claim  to  a  citizenship  status  that  permits 
that  individual  to  qualify  for  Title  IV, 
HEA  assistance. 

3.  Legal  Authority  for  Conducting  the 
Matching  Program 

ED  is  authorized  to  participate  in  the 
matching  program  under  sections 
484(p)(20  U.S.C.  1091(p));  484(g)(20 
U.S.C.1091(g));  483(a)(7)(20  U.S.C. 
1090(a)(7))  and  428B(f)(2)(20  U.S.C. 
1078-2(f)(2))  of  the  HEA. 

The  SSA  is  authorized  to  participate 
in  the  matching  program  under  section 
1106(a)  of  tbe  Social  Security  Act,  (42 
U.S.C.  1306(a)),  and  the  regulations 
promulgated  pursuant  to  that  section 
(20  CFR  part  401). 

4.  Categories  of  Records  and 
Individuals  Covered  by  the  Match 

The  Federal  Student  Aid  Application 
File  (18-11-01)  (which  contains  the 
applicant  information  on  authority  from 
ED)  and  the  ED  PIN  Registration  System 
of  Records  (18-11-12)  (which-contains 
the  applicant's  information  to  receive  an 
ED  PIN),  will  be  matched  against  SSA's 


Master  Files  of  Social  Security  Numbers 
Holders  and  SSN  Applications  System, 
SSA/OSR,  60-0058  which  maintains 
records  about  each  individual  who  has 
applied  for  and  obtained  an  SSN. 

5.  EfiEective  Dates  of  the  Matching 
Program. 

This  matching  program  will  become 
effective  after  the  Data  Integrity  Board  of 
each  agency  approves  the  agreement 
and  either  40  days  after  the  approved 
agreement  is  sent  to  ([k)ngress  and  OMB 
(or  later  if  OMB  objects  to  some  or  all 
of  the  agreement),  or  30  days  after 
publication  of  this  notice  in  the  Federal 
Register,  whichever  date  is  later.  The 
matching  program  will  continue  for  18 
months  after  the  effective  date  and  may 
be  extended  for  an  additional  12  months 
thereafter,  if  the  conditions  specified  in 
5  U.S.C.  552a(o)(2)(D)  have  been  met. 

6.  Address  for  Receipt  of  Public 
Comments  or  Inquires 

Individuals  wishing  to  comment  on 
this  matching  program,  or  obtain 
additional  information  about  the 
program,  including  a  copy  of  the 
computer  matching  agreement  between 
ED  and  SSA,  should  contact  Ms.  Edith 
Bell,  Management  and  Program  Analyst, 
U.S.  Department  of  Education,  Room 
4021.  ROB-3  400  Maryland  Avenue, 
SW.,  Washington,  DC  20202-5400. 
Telephone:  (202)  708-5591.  ff  you  use  a 
telecommiuiications  device  for  the  deaf 
(TDD),  you  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  [e.g..  Braille,  large  print, 
audiotape  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Electronic  Access  to  the  Document 

You  may  view  this  dociunent,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  FOTmat  (PDF)  on  the  Internet 
at  the  following  sites: 
http://ocfo.ed.gov/fedreg.btm 
h  ttp  ://www.  ea.gov/news. h  tml 
http://ifap.ed.gov 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  bee 
at  the  first  of  the  previous  sites.  If  you 
have  questions  about  using  PDF.  call  the 
U.S.  Government  Printing  Office  (GPO). 
toll  free,  at  1-888-293-6498,  or  in  the 
Washington,  DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register. 

Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  Code 
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of  Federal  Regulations  is  available  on 
GPO  access  at:  http:// 
www.access.gpo.gov/nam/index.html 

Dstod:  February  6,  2001. 
Greg  Woods, 

Chief  Operating  Officer,  Office  of  Student 
Financial  Assistance. 
(FR  Doc.  01-3422  Filed  2-9-01;  8:45  am] 
MLUNG  CODE  400(Mn-U 


DEPAFnUENT  OF  ENERGY 

[FE  Dockets  No.  PP-231] 

Application  for  Presidential  Permit; 
Northern  States  Power  Company 

AGENCY:  Office  of  Fossil  Energy.  DOE. 
ACTION:  Notice  of  Application. 

SUMMARY:  Northern  States  Power 
Company  (NSP)  has  applied  for  a 
Presidential  permit  to  construct, 
operate,  maintain,  and  connect  a 
230,000-volt  (230-kV)  electric 
transmission  line  across  the  U.S.  border 
with  Canada. 

DATES:  Comments,  protests,  or  requests 
to  intervene  must  be  submitted  on  or 
before  March  14,  2001. 

ADDRESSES:  Comments,  protests,  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Power  Import  and  Export  (FE-27), 
Office  of  Fossil  Energy,  U.S.  Department 
of  Energy,  1000  Independence  Avenue, 
SW.,  Washington.  DC  20585-0350. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Mintz  (Program  Office)  202-58&- 
9506  or  Michael  T.  Skinker  (Program 
Attorney)  202-585-2793. 

SUPPLEMENTARY  INFORMATION:  The 
construction,  operation,  maintenance,  or 
connection  of  facilities  at  the 
international  border  of  the  United  States 
for  the  transmission  of  electric  energy 
between  the  United  States  and  a  foreign 
country  is  prohibited  in  the  absence  of 
a  Presidential  permit  issued  pursuant  to 
Executive  Order  (EO)  10485,  as 
amended  by  EO  12038. 

On  November  2,  2000,  NSP,  a  wholly- 
owned  subsidiary  of  Xcel  Energy 
Incorporated  (Xcel),  filed  an  appUcation 
with  the  Office  of  Fossil  Energy  (FE)  of 
the  Department  of  Energy  (DOE)  for  a 
Presidential  permit.  NSP,  doing 
business  as  Excel,  proposes  to  construct 
a  230-kV  transmission  line  that  would 
extend  approximately  53  miles  firom  a 
new  substation  to  be  built  in  Rugby, 
North  Dakota,  to  the  U.S.-Canadian 
border.  From  the  border,  the  proposed 
transmission  line  would  extend  an 
additional  50  miles  into  Canada  to  an 
existing  substation  located  in  Glenboro, 
Manitoba,  Canada.  The  facilities  vyithin 


Canada  will  be  developed,  owned,  and 
operated  by  Manitoba  Hydro.  The 
proposed  Rugby-to-Glenboro 
transmission  line  is  one  component  of  a 
larger  set  of  230-kV  transmission  system 
improvements  l)eing  implemented 
jointly  by  Xcel  and  Otter  Tail  Power 
Company. 

Since  the  restructuring  of  the  electric 
power  industry  began,  resulting  in  the 
introduction  of  different  types  of 
competitive  entities  into  the 
marketplace,  E)OE  has  consistently 
expressed  its  policy  that  cross-border 
trade  in  electric  energy  should  be 
subject  to  the  same  principles  of 
comparable  open  access  and  non- 
discrimination that  apply  to 
transmission  in  interstate  commerce. 
DOE  has  stated  that  policy  in  export 
authorizations  granted  to  entities 
requesting  authority  to  export  over 
international  transmission  facilities. 
Specifically,  DOE  expects  transmitting 
utilities  owning  border  facilities 
constructed  pursuant  to  Presidential 
permits  to  provide  access  across  the 
border  in  accordance  with  the 
principles  of  comparable  open  access 
and  non-discrimination  contained  in  the 
FPA  and  articulated  in  Federal  Energy 
Regulatory  Commission  Order  No.  888, 
as  amended  (Promoting  Wholesale 
Competition  Through  Open  Access 
Non-Discriminatory  Transmission 
Services  by  Public  Utilities).  In 
furtherance  of  this  policy,  DOE  intends 
to  condition  any  Presidential  permit 
issued  in  this  proceeding  on  compliance 
with  these  open  access  principles. 

Procedural  Matters 

Any  person  desiring  to  l>ecome  a 
party  to  this  proceeding  or  to  be  heard 
by  filing  comments  or  protests  to  this 
application  should  file  a  petition  to 
intervene,  comment  or  protest  at  the 
address  provided  above  in  accordance 
with  §§385.211  or  385.214  of  the 
FERC's  Rules  of  Practice  and  Procedures 
(18  CFR  385.211,  385.214).  Fifteen 
copies  of  each  petition  and  protest 
should  be  filed  with  the  DOE  on  or 
before  the  date  listed  above.  Additional 
copies  of  such  petitions  to  intervene  or 
protests  also  should  be  filed  directly 
with:  James  Alders,  Xcel  Energy,  Inc., 
414  Nicollet  Mall— 4th  Floor, 
Minneapolis,  MN  55401. 

Before  a  Presidential  permit  may  be 
issued  or  amended,  the  DOE  must 
determine  that  the  proposed  action  will 
not  adversely  impact  on  the  reliability 
of  the  U.S.  electric  power  supply 
system.  In  addition,  DOE  must  consider 
the  environmental  impacts  of  the 
proposed  actions  pursuant  to  the 
National  Environmental  Policy  Act  of 
1969.  DOE  also  must  obtain  the 


concurrence  of  the  Secretary  of  State 
and  the  Secretary  of  Defense  before 
taking  final  action  on  a  Presidential 
permit  application. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above.  In  addition,  the 
application  may  be  reviewed  or 
downloaded  from  the  Fossil  Energy 
Home  Page  at:  http://www.fe.doe.gov. 
Upon  reaching  the  Fossil  Energy  Home 
page,  select  "Electricity"  from  the 
options  menu,  and  then  "Pending 
fttjceedings." 

Issued  in  Washington,  D.C.,  on  February  5, 
2001. 
Antliony  J.  Como, 

Deputy  Director,  Electric  Power  Regulation, 
Office  of  Coal  &■  Power  Im/Ex,  Office  of  Fossil 
Energy. 

[FR  Doc.  01-3491  Filed  2-9-01;  8:45  am] 

BRUNO  COOC  6450-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-389-019] 

Columbia  Gulf  Transmission 
Company;  Notice  of  Negotiated  Rate 
Filing 

February  6,  2001. 

Take  notice  that  on  January  30,  2001, 
Columbia  Gulf  Transmission  Company 
(Colimibia  Gulf)  tendered  for  filing  with 
the  Commission  the  following 
Amendment  Agreement  to  a  recently 
filed  negotiated  rate  transaction: 

Amendment  Agreement  to  ITS-2  Service 
Agreement  No.  70052  between  Columbia 
Gulf  Transmission  Ckimpany  and  Amoco 
Energy  Trading  Corporation  Dated 
November  30,  2000,  as  Amended  January 
26,  2001 

Colimibia  Gulf  states  that  this 
transportation  service  was  scheduled  to 
commence  December  1,  2000  and 
terminate  December  31,  2000.  On 
January  16,  2001,  FERC  approved  an 
amendment  to  extend  the  term  through 
January  31,  2001  (Docket  No.  RP96- 
389-017).  The  parties  have  executed  an 
Amendment  Agreement  extending  the 
term  through  February  28.  2001.  All 
other  terms  and  provisions  remain 
unchanged  an  in  full  force  and  effect. 

Columbia  Gulf  states  that  copies  of 
the  filing  have  been  served  on  all  parties 
on  the  official  service  list  created  by  the 
Secretary  in  this  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
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888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/onlme/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
3a5.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/dooihell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-3444  Filed  2-9-01;  8:45  am] 

BNJJNO  CODE  snr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01-224-000] 

Dauptiln  Island  Gathering  Partners; 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

February  6,  2001. 

Take  notice  that  on  February  1,  2001, 
Dauphin  Island  Gathering  Partners 
(DIGP)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  the  tariff  sheets  listed  below  to 
become  effective  January  1,  2001.  DIGP 
states  that  these  tariff  sheets  reflect 
changes  to  shipper  names.  Maximum 
Daily  Quantities  (MDQ's),  and  Delivery 
Points. 

Fourth  Revised  Sheet  No.  9 
First  Revised  Sheet  No.  9A 
Third  Revised  Sheet  No.  10 

DIGP  states  that  copies  of  this  filing 
are  being  served  on  its  customers  and 
other  interested  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 


Commission's  Regulations.  Protests  will 
be  considered  by  the  Conmiission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www. fere. fed.  us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-3429  Filed  2-9-01;  8:45  am) 

BUJJNG  CODE  STIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal;  Energy  Regulatory 
Commission 

[Docket  No.  RP96-383-019] 

Dominion  Transmission,  inc.;  Notice  of 
Tariff  HIIng 

February  6, 2001. 

Take  notice  that  on  January  31,  2001, 
Dominion  Transmission,  Inc.  (DTI) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Third  Revised  Volume  No.  1, 
Second  Revised  Sheet  No.  1400,  with  an 
effective  date  of  February  1,  2001. 

DTI  states  that  the  tariff  sheet 
disclosing  a  recently  negotiated 
transaction.  DTI  states  that  the  tariff 
sheet  relates  to  a  specific  negotiated  rate 
transaction  between  DTI  and  Sithe 
Power  Marketing,  LP.  The  transaction 
provides  Sithe  Power  Marketing,  LP 
with  FT  service  and  conforms  to  the 
forms  of  service  agreement  contained  in 
DTI's  tariff.  The  term  of  the  agreement 
is  February  1,  2001,  through  January  31, 
2002. 

DTI  states  that  copies  of  its  letter  of 
transmittal  and  enclosures  have  been 
served  upon  DTTs  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regidations.  Protests  will 


be  considered  by  the  Conmiission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http-J 
/www. fere.  fed.  us/efi/doorbell.htm. 

David  P.  Boei^gers, 

Secretary. 

[FR  Doc.  01-3450  Filed  2-9-01;  8:45  am) 

BILLINQ  CODE  6717-01-11 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01-210-000] 

Eastern  Shore  Natural  Gas  Company; 
Notice  of  Tariff  Filing 

February  6,  2001. 

Take  notice  that  on  January  12,  2001. 
Eastern  Shore  Natural  Gas  Company 
(Eastern  Shore)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volimie  No.  1,  Twenty -Third 
Revised  Sheet  No.  7  and  Twenty-Third 
Revised  Sheet  No.  8,  with  an  effective 
date  of  February  1,  2001. 

Eastern  Shore  states  that  the  purpose 
of  the  filing  is  to  track  rate  changes 
attributable  to  storage  services 
purchased  from  Columbia  Gas 
Transmission  Corporation  (Columbia) 
under  its  Rate  Schedules  FSS  and  SST. 
The  costs  of  the  above  referenced 
storage  service  comprise  the  rates  and 
charges  payable  under  Eastern  Shore's 
respective  Rate  Schedule  CFSS.  Eastern 
Shore  states  that  this  tracking  filing  is 
being  made  pursuant  to  Section  3  of 
Eastern  Shore's  Rate  Schedule  CFSS. 

Eastern  Shore  states  that  copies  of  the 
filing  have  been  served  upon  its 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rides  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
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with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  PubUc  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
lims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.200(a)(l)(iii)  and  the  instructions  on 
the  Commission's  web  site  at  http:// 
www.ferc.fed.  us/efi/doorbell.htm 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-3428  Filed  2-9-01;  8:45  am] 

BNXMQ  COOe  STIT-OI-M 


DEPARTMENT  OF  ENERGY 

FMtoral  Energy  Regulatory 
Commission 

[Dodwt  rto.  RP01-225-000] 

Gulf  South  Pipeline  Company,  LP; 
Notice  of  Proposed  Changes  to  FERC 
Gas  Tariff 

February  6,  2001. 

Take  notice  that  on  February  1,  2001, 
Gulf  South  Pipeline  Company,  LP  (Gulf 
South)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  Sixth  Revised  Volume 
No.  1,  the  following  tariff  sheets,  to 
become  effective  March  1,  2001: 

First  Revised  Sheet  No.  100 
First  Revised  Sheet  No.  300 
First  Revised  Sheet  No.  400 
First  Revised  Sheet  No.  500 
First  Revised  Sheet  No.  603 
First  Revised  Sheet  No.  1104 
First  Revised  Sheet  No.  1105 
Original  Sheet  No.  1416 
Sheet  Nos.  1417-1499  Reserved 
Original  Sheet  No.  2902 
Original  Sheet  No.  2903 
Original  Sheet  No.  2904 
Original  Sheet  No.  2905 

In  Docket  No.  ECOO-106-000  the 
Commission  issued  an  order  on 
November  24,  2000,  93  FERC  1 61,219 
(2000),  authorizing  Entergy  Power 
Marketing  Corp.  and  Koch  Energy 
Trading,  Inc.,  to  consolidate  their 
jiuisdictional  facilities  and  form  a  new 
power  market  company.  That  company, 
in  turn,  would  be  a  wholly-owned, 
indirect  subsidiary  of  a  newly  formed 
limited  partnership  between  Entergy 
Corporation  and  Koch  Energy,  Inc. 
(Koch  Energy),  called  Entergy-Koch.  LP. 


In  addition,  Koch  Energy  contributed  its 
ownership  interest  in  Gulf  South 
(formerly,  Koch  Gateway  Pipeline 
Company).  In  that  proceeding,  the 
Commission  accepted  Gulf  South's 
commitment  to  formalize  its  current 
open  tap  policy  and  to  establish  an  open 
season  process  on  its  system  to  assure 
that  rival  generators  will  have  access  to 
services  and  capacity  on  future  system 
expansions. 

Gulf  South  states  that  this  tariff  filing 
complies  with  the  requirements  of  the 
Commission's  November  24,  2000  order, 
as  the  limited  partnership  was  formed 
on  January  31,2001. 

Gulf  South  copies  of  this  filing  have 
been  served  upon  Gulf  South's 
customers,  state  commissions  and  other 
interested  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Conunents  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www. fere. fed.  us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-3434  Filed  2-9-01;  8:45  am) 

BILUNG  COOE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  GT01-6-001] 

Gulf  South  Pipeline  Company,  LP; 
Notice  of  Compliance  Filing 

February  6,  2001. 

Take  notice  that  on  January  29,  2001, 
Gulf  South  Pipeline  Company,  LP  (Gulf 
South)  tendered  for  filing  as  part  of  its 


FERC  Gas  Tariff,  Sixth  Revised  Volume 
No.  1,  the  following  tariff  sheets,  to 
become  effective  December  31,  2000: 

First  Revised  Sheet  No.  4000 
First  Revised  Sheet  No.  4001 
First  Revised  Sheet  No.  4002 

Gulf  South  submitted  the  above 
referenced  tariff  sheets  in  accordance 
with  the  Commission's  letter  order 
issued  January  22,  2001^  in  Docket  No. 
GTOl-6-000  to  reflect  its  recent  name 
change  fi-om  Koch  Gateway  Pipeline 
Company  to  Gulf  South  Pipeline 
Company,  LP. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.us/efi/doorbell.htm. 

David  P.  BoOTgers, 

Secretary. 

[FR  Doc.  01-3436  Filed  2-9-01;  8:45  am) 

BILUNQ  COOE  «n7-01-H 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-320-036] 

Gulf  South  Pipeline  Company,  LP;       / 
Notice  of  Negotiated  Rate  Filing 

February  6,  2001. 

Take  notice  that  on  January  31,  2001 
Gulf  South  Pipeline  Company,  LP  (Gulf 
South)  filed  with  the  Commission  a 
contract  between  Gulf  South  and  the 
following  company  for  disclosure  of  a 
recently  negotiated  rate  transaction. 
Gulf  South  requests  an  effective  date  of 
February  1,  2001. 

Special  Negotiated  Rate  Between  Gulf  South 
Pipeline  Company,  LP  and  Mobile  Energy 
LLC 
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Gulf  South  states  that  it  has  served 
copies  of  this  filing  upon  all  parties  on 
the  official  service  list  created  by  the 
Secretary  in  this  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/onhne/ 
rims/htm  (call  202-208-2222  for 
assistance).  Conunents  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at 
http://www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-3441  Filed  2-9-01;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-340-001] 

Gulf  South  Pipeline  Company,  LP; 
Notice  of  Pro  Forma  Tariff 

February  6,  2001. 

Take  notice  that  on  February  1,  2001, 
Gulf  South  Pipeline  Company,  LP  (Gulf 
South)  tendered  for  filing  pro  forma 
tariff  sheets  listed  on  the  attachment  to 
the  filing,  in  compliance  with  Order  No. 
637  issued  in  Docket  Nos.  RM98-10  and 
RM98-12  on  February  9,  2000. 

On  June  15,  2000  Gulf  South  filed  the 
pro  forma  tariff  sheets  necessary  to 
implement  Order  No.  637  on  its  system. 
Since  June  Gulf  South  has  participated 
in  two  technical  conferences  and  has 
conviened  three  customer  meetings  to 
discuss  its  implementation  of  Order  No. 
637.  Through  the  course  of  these 
discussions,  certain  aspects  of  Gulf 
South's  original  filing  have  been 
modified  or  eliminated  and  new 
provisions  have  been  added.  While 


there  is  agreement  on  certain  aspects  of 
these  proposed  tariff  sheets,  there  is  not 
universal  agreement  on  every  aspect  of 
this  filing.  The  pro  forma  tariff  sheets 
Gulf  South  has  submitted  replace  the 
previously  filed  pro  forma  tariff  sheets 
and  represent  a  just  and  reasonable 
approach  to  implementing  Order  No. 
637  on  this  pipeline. 

Gulf  SouUi  states  that  copies  of  this 
filing  have  been  served  upon  Koch's 
customers,  state  commissions  and  other 
interested  parties. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regidatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at 
http://www.ferc.fed.us/efi/dooibell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-3448  Filed  2-9-01;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-1 77-005] 

Maritimes  &  Northeast  Pipeline,  LLC; 
Notice  of  Negotiated  Rate  Filing 

February  6,  2001. 

Take  notice  that  on  February  1,  2001, 
Maritimes  &  Northeast  Pipeline,  L.L.C. 
(Maritimes)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1 ,  the  following 
tariff  sheet,  to  become  effective  on 
February  1,  2001: 

Sixth  Revised  Sheet  No.  9 

Maritimes  states  that  it  is  filing  the 
above  tariff  sheet  to  implement  a  new 
negotiated  rate  agreement  pursuant  to 
Rate  Schedule  MN365  and  section  24  of 


the  General  Terms  and  Conditions  of 
Maritimes'  FERC  Gas  Tariff. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 
in  accordance  with  sections  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at 
http://www.ferc.fed.us/efi/dooibell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-3425  Filed  2-«-01;  8:45  am] 

BILUNG  COOE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01-219-000] 

Midwestern  Gas  Transmission 
Company;  Notice  of  CashcHit  Report 

February  6,  2001. 

Take  notice  that  on  January  31,  2001, 
Midwestern  Gas  Transmission  Company 
(Midwestern)  tendered  for  fiUng  its 
aimual  cashout  report  for  the  September 
1999  through  August  2000  period. 

Midwestern  states  that  the  cashout 
report  reflects  a  net  cashout  gain  during 
this  period  of  $97,700.  Midwestern  will 
refund  this  gain  to  its  firm  shippers 
within  forty-five  days  of  the 
Commission's  acceptance  of  this 
cashout  report. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
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February  13,  2001.  Protests  will  be 
considered  by  the  Conunission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at 
http://www.ferc.fed.  us/efi/doorbell-htm. 

David  P.  Boergers 

Secretary. 

(FR  Doc.  01-3431  Filed  2-09-01;  8:45am] 

MLLMO  CODE  6717-ei-H 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Conunlsaion 

[Docket  No.  RP0O-30S-002] 

MiaalsaippI  River  Transmisalon 
Corporation;  Notice  of  Negottatad  Rata 
niing 

February  6,  2001. 

Take  notice  that  on  February  1,  2001, 
Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.l,  the  followdng 
tariff  sheet  to  be  effective  February  1, 
2001: 

Origiiial  Sheet  No.  10 

MRT  states  that  the  purpose  of  this 
filing  is  to  reflect  the  implementation  of 
a  new  negotiated  rate  contract. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  hfE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 


Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.fercfed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a){l){iii)  and  the  instructions 
on  the  Commission's  web  site  at 
http://www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-3426  Filed  2-9-01;  8:45  am] 

BIUJNG  CODE  6717-«1-«i 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaalon 

[Docket  No.  RP01-223-000] 

National  Aaaociation  of  Gaa 
Consumers,  v.  All  Sellers  of  Natural 
Gas  in  ttie  United  States  of  America  In 
Interstate  Commerce;  Notice  of  Filing 

February  6,  2001. 

Take  notice  that  on  February  1,  2001, 
the  National  Association  of  Gas 
Consumers  (NAGC)  tendered  for  filing  a 
complaint  alleging  that  the  markets  for 
natural  gas  in  Uie  United  States  are  not 
workably  competitive  and  that  the 
prices  in  those  markets  are  imjust  and 
unreasonable. 

NAGC  alleges  that  the  prices  for 
natural  gas  do  not  reflect  legitimate 
forces  of  supply  and  demand.  NAGC 
asserts  that  the  Commission's  order 
issued  on  December  15,  2000  in  San 
Diego  Gas  &•  Electric  Co.  v.  Sellers  of 
Energy  and  Ancillary  Senrices  into  the 
Markets  Operated  by  the  California, 
Independent  System  Operator  and  the 
California  Exchange,  93  FERC  1 61,294, 
provides  a  basis  for  the  Commission  to 
issue  an  immediate  order  setting  a 
benchmark  price  for  natural  gas  in  the 
United  States  at  $2.74  as  projected  by 
the  National  Petroleum  Council,  and 
rule  that  any  sales  above  the  level  be 
subject  to  complaints  filed  at  the 
Commission  for  refunds  of  unjust  and 
unreasonable  rates  for  three  years 
commencing  January  1,  2001. 

In  the  alternative,  NAGC  requests  that 
the  level  of  the  present  high  natural  gas 
prices  be  set  for  investigation  and 
hearing  as  unjust  and  unreasonable,  and 
upon  the  conclusion  thereof,  orders  that 
sellers  refund  excessive  prices  to 
consumers.  NAGC  requests  that  in  light 
of  the  severe  impact  of  current  prices  on 
consumers  of  natural  gas  in  the  United 
States,  that  the  Commission  act  as 
quickly  as  possible. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 


to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  AH  such  motions 
or  protests  must  be  filed  on  or  before 
March  1,  2001.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
Protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  Internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001{a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at 
http://www.ferc.fed.us/efi/doorbell.htm. 
Answers  to  the  filing  shall  be  due  on  or 
before  March  1,  2001. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-3433  Filed  2-9-01;  8:45  am] 

aiLUNO  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -220-000] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Tariff  Filing 

February  6.  2001. 

Take  notice  that  on  January  31,  2001, 
National  Fuel  Gas  Supply  Corporation 
(National)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fourth  Revised 
Volume  No.  1,  the  following  tariff  sheet 
to  become  effective  February  1,  2001. 

Thirty  Second  Revised  Sheet  No.  9 

National  states  that  imder  Article  n, 
Section  2,  of  the  settlement,  it  is 
required  to  recalculate  the  maximum 
Interruptible  Gathering  (IG)  rate 
monthly  and  to  charge  tliat  rate  on  the 
first  day  of  the  following  month  if  the 
result  is  an  IG  rate  more  than  2  cents 
above  or  below  the  IG  rate  as  calculated 
under  Section  1  of  Article  D.  The 
recalculation  produced  an  IG  rate  of  52 
cents  per  dth.  In  addition.  Article  IE, 
Section  1  states  that  any  overruns  of  the 
Firm  Gathering  service  provided  by 
National  shall  be  priced  at  the 
maximum  IG  rate. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
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I  a  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at 
http://www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-3430  Filed  2-9-01;  8:45  am] 

BNJJNQ  CODE  6717-01-M 


PARTMENT  OF  ENERGY 

I  Energy  Regulatory 
mission 

[Docket  No.  RP96-331-016] 

National  Fuel  Gas  Sufiply  Corporation; 
Notice  of  Proposed  Changes  in  FERC 
Gas^Tarlff 

February  6,  2001. 

Take  notice  that  on  February  1,  2001, 
National  Fuel  Gas  Supply  Corporation 
(National  Fuel)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Fourth 
Revised  Volume  No.  1,  Sub.  Fourth 
Revised  Sheet  No.  12,  with  a  proposed 
effective  date  of  February  3,  2001. 

National  Fuel  states  that  the  filing  is 

ade  to  correct  the  termination  date  of 
two  negotiated  rate  agreements  between 
National  Fuel  and  TXU  Energy  Trading 
Company,  accepted  by  the  Commission 
by  letter  order  dated  January  26,  2001, 
in  Docket  No.  RP96-331-015. 

National  Fuel  states  that  copies  of  the 
filing  were  served  upon  its  customers 

d  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  RegiUatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 


ir 


Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.200(a)(l)(iii)  and  the  instructions  on 
the  Commission's  web  site  at 
http://www.ferc.fed.  us/efi/doorbell.htm 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-3443  Filed  2-9-01;  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-272-028] 

Northern  Natural  Gas  Company;  Notice 
of  Negotiated  Rate 

February  6,  2001. 

Take  notice  that  on  January  31,  2001, 
Northern  Natural  Gas  Company 
(Northern)  tendered  for  filing  to  become 
part  of  Northern's  FERC  Gas  Tariff,  Fifth 
Revised  Volimie  No.  1,  the  follovtring 
tariff  sheets,  proposed  to  become 
effective  on  February  1,  2001: 

Sixteenth  Revised  Sheet  No.  66 
Seventh  Revised  Sheet  No.  66A 
Third  Revised  Sheet  No.  66B 

Northern  states  that  the  above  sheets 
are  being  filed  to  implement  a 
negotiated  rate  transaction  with  Aquila 
Energy  Marketing  Corporation  in 
accordance  with  the  Commission's 
Policy  Statement  on  Alternatives  to 
Traditional  Cost-of-Service  Ratemaking 
for  Natural  Gas  Pipelines.  In  addition, 
the  transaction  that  has  expired  has 
been  deleted. 

Northern  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of 
its  customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Conunission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 


385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
takmi,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at 
http://www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-3440  Filed  2-9-01;  8:45  am] 

BNJJNQ  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-200-066] 

Reliant  Energy  Gas  Transmission 
Company;  Notice  of  Negotiated  Rate 

February  6,  2001. 

Take  notice  that  on  February  1,  2001, 
Reliant  Energy  Gas  Transmission 
Company  (REGT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Fifth  Revised 
Voliune  No.  1,  the  following  tariff  sheet 
to  be  effective  February  1 ,  2001 :       ^ 

Original  Sheet  No.  8N 

REGT  states  that  the  purpose  of  this 
filing  is  to  reflect  the  addition  of  a  new 
negotiated  rate  contract. 

Any  person  desiring  to  be  heard  or  tb 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Conmiission, 
888  First  Street,  NE..  Washington,  DC 
20426^  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regiilations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
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Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at 
http://www.ferc.fed.us/efiydoorbeU.htm. 

David  P.  Boergera, 

Secretary. 

[FR  Doc.  01-3439  Filed  2-9-01;  8:45  am] 

BHJJNG  CODE  6717-01-41 


DEPARTMENT  OF  ENERGY 

Federal  Er>ergy  Regulatory 
Commission 

[Dociwt  No.  RP01-216-000] 

Southern  Natural  Gas  Company; 
Notice  of  Revised  Tariff  Sheets 

February  6,  2001. 

Take  notice  that  on  January  29.  2001, 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Seventh  Revised 
Volume  No.  1,  the  following  revised 
sheets,  to  be  effective  March  1.  2001: 

Second  Revised  Sheet  No.  46 
Third  Revised  Sheet  No.  134 
Third  Revised  Sheet  No.  98A 
Third  Revised  Sheet  No.  135 
Original  Sheet  No.  98B 
Original  Sheet  No.  135 A 
Fourth  Revised  Sheet  No.  132 
Seventh  Revised  Sheet  No.  136 
Sixth  Revised  Sheet  No.  133 
First  Revised  Sheet  No.  164 

Southern  proposes  to  revise  its  tariff 
to  remove  the  historical  restriction  on 
its  Rate  Schedule  FT-NN  (Firm 
Transportation — No  Notice)  service  so 
that  any  customer  can  contract  for  no- 
notice  service  if  it  is  available  either 
from  Southern  or  an  FT-NN  contract 
holder.  Of  particular  importance  is  the 
£act  that  this  will  allow  shippers  to 
acquire  FT-NN  service  through  capacity 
release  and  utilize  it  on  a  no-notice 
basis  pursuant  to  the  terms  of  Rate 
Schedule  FT-NN  instead  of  having  to 
nominate  the  service. 

In  order  to  facilitate  this  change, 
Southern  also  proposes  to  revise  its 
allocation  procedures  and  offer  a  fifth 
predetermined  allocation  (PDA)  method 
called  Operator  Provided  Value  (OPV). 
The  OPV  allocation  method  is  a 
recognized  GISB  standard  that  is 
optional  for  pipelines  to  offer. 

Southern  states  that  copies  of  this 
filing  have  been  served  on  all  customers 
and  interested  state  commissions. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  part 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at 
http://www.ferc.fed.us/efi/doorbeIl.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-3427  Filed  2-9-01;  8:45  amj 

HLUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  No.  RP96-31 2-040] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Negotiated  Rate  Rling 

February  6,  2001. 

Take  notice  that  on  January  31,  2001, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  and 
approval  a  Gas  Transportation 
Agreement  between  Tennessee  and  AFG 
Industries,  Inc.  (AFG)  piu^uant  to 
Tennessee's  Rate  Schedule  FT-A  (FT-A 
Agreement)  and  a  copy  of  a  January  26, 
2001  Finn  Transportation  Negotiated 
Rate  Agreement  entered  into  between 
Tennessee  and  AFG  (Negotiated  Rate 
Agreement).  The  filed  FT-A  Agreement 
and  the  Negotiated  Rate  Agreement 
reflect  a  negotiated  rate  arrangement 
between  Tennessee  and  AFG  to  be 
effective  February  1,  2001  through 
October  31,  2010. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  shoidd  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washii^on,  DC 
20426,  in  accordance  with  sections 


385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Conunission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Qspies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at 
http://www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-3442  Filed  2-9-01;  8:45  am] 

BIUJNG  COOC  8717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01-21 8-000] 

Texas  Gas  Transmission  Corporation; 
Notice  of  Annual  Cash-Out  Report 

February  6,  2001. 

Take  notice  that  on  January  31,  2001, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing  a  report 
that  compares  its  cash-out  revenues 
with  cash-out  costs  for  the  annual 
billing  period  November  1, 1999 
through  October  31,  2000. 

Texas  Gas  states  that  the  filing  is 
being  made  in  accordance  with  the 
Federal  Energy  Regulatory 
Commission's  December  16, 1993, 
"Order  on  Third  Compliance  filing  and 
Second  Order  on  Rehearing"  in  Docket 
Nos.  RS92-24,  et  al.  There  is  no  rate 
impact  to  customers  as  a  result  of  this 
filing. 

Texas  Gas  states  that  copies  of  this 
filing  have  been  served  upon  all  of 
Texas  Gas's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regidations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
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^'ebruary  13,  2001.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filling  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a){l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at 
h  ttp  .//www. fere.  fed.  us/efi/doorbell.  h  tm . 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-3432  Filed  2-9-01;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-1 06-006] 

TransColorado  Gas  Transmission 
Company;  Notice  of  Revenue  Report 

February  6.  2001. 

Take  notice  that  on  February  1,  2001, 
TransColorado  Gas  Transmission 
Company  (TransColorado)  tendered  for 
filing  Pro  Forma  Sixth  Revised  Sheet 
No.  20  to  Original  Volume  No.  1  of  its 
FERC  Gas  Tariff  reflecting  Proposed 
Final  Rates  for  transportation  services  to 
be  effective  February  1,  2001. 

The  Proposed  Final  Rates  were 
supported  by  a  Cost  &  Revenue  Report, 
which  contains  operating  and  other 
relevant  information  for  the  period  from 
March  31, 1999,  through  September  30, 
2000. 

TransColorado  states  that  this  filing  is 
made  in  compliance  with  an  Offer  of 
Settlement  (Settlement)  approved  by  a 
[Commission  Order  on  January  14,  2000, 
n  Docket  No.  RP99-106.  In  its  Order 
ipproving  the  Settlement,  the 
[Commission  clarified  that 
TransColorado  must  file  the  Cost  & 
Revenue  report  with  the  Commission  for 
the  specific  purpose  of  allowing  new 
parties  to  file  interventions  in  the 
ongoing  proceedings  to  acquire  the  same 
rights  and  obligations  afforded  the 
current  participants  to  the  proceeding. 

TransColorado  states  a  copy  of  this 
filing  has  been  served  upon 
FransColorado's  jurisdictional 
customers,  the  Colorado  Public  Utilities 
Commission,  the  New  Mexico  Public 


Utilities  Commission,  and  each  person 
designated  on  the  official  service  list 
compiled  by  the  Secretary  in  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  on  or  before  February  13,  2001. 
All  such  protests  must  be  filed  in 
accordance  with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at 
http://www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-3424  Filed  2-9-01;  8:45  am] 

BIUJNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-255-021] 

TransColorado  Gas  Transmission 
Company;  Notice  of  Compliance  Filing 

February  6,  2001. 

Take  notice  that  on  February  1,  2001, 
TransColorado  Gas  Transmission 
Company  (TransColorado)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Original  Volume  No.  1,  the  following 
tariff  sheets,  with  an  effective  date  of 
February  1,2001: 

Twenty-First  Revised  Sheet  No.  21 
Seventeenth  Revised  Sheet  No.  22 

TransColorado  states  that  the  filing  is 
being  made  in  compliance  with  the 
Commission's  letter  order  issued  March 
20, 1997,  in  Docket  No.  RP97-255-000. 

TransColorado  states  that  the 
tendered  tariff  sheets  revised 
TransColorado's  tariff  to  reflect  the  new 
negotiated-rate  contract  with  Texaco 
Natural  Gas  Inc.,  as  well  as  the  deletion 
of  three  expired  contracts. 

TransColorado  stated  that  a  copy  of 
this  filing  has  been  served  upon  all 
parties  to  this  proceeding, 
TransColorado's  customers,  the 
Colorado  Public  Utilities  Commission 


and  the  New  Mexico  Public  Utilities 
Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at 
h  ttp  .//www.ferc.fed.  us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-3446  Filed  2-9-01:  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-71-025] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Compliance 
Filing 

February  6,  2001. 

Take  notice  that  on  February  1,  2001, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1,  certain 
revised  tariff  sheets  which  sheets  are 
enumerated  in  Appendix  A  to  the  filing, 
with  an  effective  date  of  February  1 , 
2001. 

Transco  states  that  the  purpose  of  the 
instant  filing  is  to  submit  revised  tariff 
sheets  in  compliance  with  Ordering 
Paragraph  (C)  of  the  Commission's 
Order  on  Rehearing  and  Compliance 
Filing  issued  January  24,  2001,  which 
directed  Transco  to  file  within  30  days 
of  the  issuance  of  the  order  revised  tariff 
sheets  to  be  effective  February  1,  2001. 
The  tariff  sheets  submitted  therein 
reflect  the  Commission's  final  resolution 
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of  the  reserved  issues  set  out  in  Article 
Vm  of  the  Stipulation  and  Agreement 
filed  in  the  referenced  proceeding  on 
January  20. 1998.  Specifically,  the  tariff 
sheets  contain  revised  rates  to  be 
effective  February  1.  2001  that  reflect  (1) 
The  removal  of  the  effects  of  the  Rate 
Schedule  X-15  rate  discoimt  bom 
Transco's  billing  determinants  in  its  rate 
design  volumes,  (2)  the  rate  of  return 
approved  in  the  March  17  Order,  and  (3) 
a  rate  equivalent  to  the  forward  haul 
rate  under  Transco's  Rate  Schedule  IT 
for  backhaul  service  provided  under 
that  Rate  Schedule. 

Transco  states  that  copies  of  the  filing 
are  being  mailed  to  each  of  its  affected 
customers,  interested  State 
Commissions,  and  other  interested 
parties. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regidatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-20A-2222  for  assistance). 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  heu  of 
paper.  See,  18  CFR  385.2001(a){l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at 
http://www.ferc.fed.us/efi/doorbelI.btm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-3445  Filed  2-9-01;  8:45  am) 

■UMQ  COOe  S717-01-M 


Oklahoma  Transmission  System  to  take 
account  of  changes  in  the  price  of 
natural  gas  bom  one  year  to  the  next 
Transok  proposes  to  do  this  by 
comparing  the  cost  of  gas  imder  or  over 
collected  in  the  base  year  to  the 
projected  cost  of  gas  in  the  succeeding 
year,  as  measured  by  the  average  of  the 
monthly  NYMEX  contracts  for  delivery 
at  the  Henry  Hub.  Transok  seeks  an 
effective  date  of  February  1,  2001  for  the 
revised  tracker  and  fuel  percentage. 

Pursuant  to  section  284.123(b)(2)(ii)  of 
the  Commission's  regidations,  if  the 
Commission  does  not  act  within  150 
days  of  the  Petition's  filing  date,  the 
rates  proposed  therein  will  be  deemed 
to  be  fail  and  equitable  and  not  in 
excess  of  an  amount  that  interstate 
pipelines  would  be  permitted  to  charge 
for  similar  services.  The  Commission 
may,  prior  to  the  expiration  of  the  150- 
day  period,  extend  the  time  for  action  or 
institute  a  proceeding. 

Any  person  desiring  to  participate  in 
this  rate  proceeding  must  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE..  Washington,  DC  20426, 
in  accordance  with  rules  211  and  214  of 
the  Conmiission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  motions  must  be  filed  with 
the  Secretary  of  the  Commission  on  or 
before  February  22,  2001.  This  petition 
for  rate  approval  is  on  file  with  the 
Commission  and  is  available  for  public 
inspection.  This  filing  may  be  viewed 
on  the  web  at  http://www.ferc.fed.us/ 
online/iims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR  385.2001 
(a)(l)(iii)  and  the  instruction  on  the 
Commission's  web  site  at 
http://www.ferc.fed.  us.efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-3438  Filed  2-9-01;  8:45  am) 

BUMG  COM  6717-01-M 


1,  the  following  tariff  sheets,  proposed 
to  become  effective  on  February  2,  2001: 

Seventh  Revised  Sheet  No.  5B.05 
Sixth  Revised  Sheet  No.  5B.07 

Transwestem  states  that  the  above 
sheets  are  being  filed  to  describe  a 
negotiated  rate  agreement  with 
Richardson  Products  Company  in 
accordance  with  the  Commission's 
Policy  Statement  on  Alternatives  to 
Traditional  Cost-of-Service  Ratemaking 
for  Natural  Gas  Pipelines. 

Transwestem  further  states  that 
copies  of  the  filing  have  been  mailed  to 
each  of  its  customers  and  interested 
State  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regidatory  Commission,  888 
First  Street.  NE..  Washington,  DC  20426, 
in  accordance  with  sections  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regxilations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  pMty 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at 
http://www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-3447  Filed  2-9-01;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatoiy 
Commission 

[Dockat  No.  PR01 -7-000] 

Transok,  LLC;  Notice  of  Petition  for 
Rate  Approval 

February  6,  2001. 

Take  notice  that  on  January  22,  2001, 
Transok,  LLC  (Transok)  filed  a  Petition 
for  Rate  Approval  (Petition)  pursuant  to 
section  284.123(b)(2)  of  the 
Commission's  regulations.  Transok 
seeks  to  modify  its  fuel  tracker  for  its 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-288-010] 

Transwestem  Pipeline  Company; 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

February  6.  2001. 

Take  notice  that  on  February  1,  2001, 
Transwestem  Pipeline  Company 
(Transwestem)  tendered  for  filing  to 
become  part  of  Transwestem's  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dockat  No.  RP97-288-009] 

Transwestem  Pipeline  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

February  6.  2001. 

Take  notice  that  on  January  31,  2001, 
Transwestem  Pipeline  Company 
(Transwestem)  tendered  for  filing  to 
become  part  of  Transwestem's  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
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I,  the  following  tariff  sheets,  proposed 
to  become  effective  on  February,  2001: 

Seventh  Revised  Sheet  No.  5B.05 
Sixth  Revised  Sheet  No.  5B.07 

Transwestem  states  that  the  above 
'sheets  are  being  filed  to  describe  a 
negotiated  rate  agreement  with  Sempra 
Energy  Trading  Corp.  in  accordance 
with  the  Commission's  Policy  Statement 
on  Alternatives  to  Traditionsd  Cost-of- 
Service  Ratemaking  for  Natural  Gas 
Pipelines. 

Transwestem  further  states  that 
copies  of  the  filing  have  been  mailed  to 
9ach  of  its  customers  and  interested 
State  Commissions. 


tl 


Any  person  desiring  to  be  heard  or  to 
'  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
I  First  Street,  NE.,  Washington,  DC  20426, 
I  |ui  accordance  with  sections  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  and 
protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instmctions 
on  the  Commission's  web  site  at 
http://www.ferc.fed.us/efi/doorbeU.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-3449  Filed  2-9-01;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

FMeral  Energy  Regulatory 
Commission 

[Dockst  No.  EROO-241 3-003,  et  al.] 

American  Electric  Power  Service 
Corporation,  et  a!.;  Electric  Rate  and 
Corporate  Regulation  Filings 

February  5.  2001. 

Take  notice  that  the  following  filings 
bave  been  made  with  the  Commission: 


1.  American  Electric  Power  Service 
Corporation 

[Docket  No.  EROO-2413-0031 

Take  notice  that  on  January  31,  2001, 
American  Electric  Power  Service 
Corporation  tendered  for  filing,  on 
behalf  of  the  operating  companies  of  the 
American  Electric  Power  System, 
proposed  amendments  to  the  Open 
Access  Transmission  Tariff,  in 
compliance  with  the  Commission's 
December  29,  2000,  Order  Accepting  for 
Filing,  as  Modified,  Revisions  to  Open 
Access  Trcuismission  Tariff. 

AEP  requests  effective  dates  of  Jidy  1, 
2000. 

Copies  of  AEP's  filing  have  been 
served  upon  AEP's  transmission 
customers  and  the  public  service 
commissions  of  Arkansas,  Indiana, 
Kentucky,  Louisiana,  Michigan,  Ohio, 
Tennessee,  Texas,  Virginia  and  West 
Virginia  and  the  Oklahoma  Corporation 
Commission. 

Comment  date:  February  21,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Commonwealth  Edison  Company 

[Docket  No.  EROl-628-0031 

Take  notice  that  on  January  30,  2001, 
Commonwealth  Edison  Company 
(ComEd),  tendered  for  filing  a  second 
amendment  to  its  December  8,  2000, 
filing  to  revise  Schedules  4,  4 A  and  4G 
to  ComEd's  Open  Access  Transmission 
Tariff  (OATT).  Revised  Schedule  4A, 
First  Revised  Sheet  No.  125G,  and 
Revised  Schedide  4G,  First  Revised 
Sheet  No.  125V,  of  ComEd's  OATT 
reference  the  Ancillary  and  Other 
Control  Area  Services  Resource 
Purchase  Agreement  (Agreement) 
between  ComEd  and  Exelon  Generation, 
L.L.C.,  filed  contemporaneously  in 
Docket  No.  ER01-627-O00.  Pursuant  to 
a  second  informal  request  bom  the 
FERC,  ComEd  is  amending  its  filing  in 
EROl-628-000  to  remove  the  reference 
in  First  Revised  Sheet  No.  125G  and 
First  Revised  Sheet  No.  125V  to  the 
Agreement. 

Comment  date:  Febmary  20,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Carolina  Power  &  Light  Company 

[Docket  No.  EROl-498-OOll 

Take  notice  that  on  January  31,  2001. 
Carolina  Power  &  Light  Company 
(CP&L),  tendered  for  filing  a  request  to 
withdraw  its  January  19,  2001, 
compliance  filing  in  the  above- 
referenced  docket. 

Comment  date:  February  21,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


4.  Bangor  Hydro-Electric  Company 

[Docket  No.  ER01-638-0021 

Take  notice  that  on  January  31,  2001, 
Bangor  Hydro-Electric  Company 
tendered  for  filing  a  revised  executed 
service  agreement  for  firm  point-to- 
point  transmission  service  with  Beaver    ' 
Wood  Joint  Venture.  The  servite 
agreement  is  revised  to  add  the  proper 
designation  in  compliance  with  Order 
No.  614. 

Comment  date:  February  21,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Duke  Electric  Transmission 

[Docket  No.  EROl-283-002) 

Take  notice  that  on  January  31,  2001, 
Ehike  Electric  Transmission  (Duke), 
tendered  for  its  compliance  filing  in  this 
proceeding. 

Comment  date:  February  21,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Exelon  Generation  Company,  L.L.C. 

[Docket  No.  ER00-803-004J 

Take  notice  that  on  January  31,  2001, 
Exelon  Generation  Company,  L.L.C. 
(ExGen),  tendered  for  filing  a 
compliance  filing  consisting  of 
corrected  sheets  to  a  Call  Contract 
between  ExGen  and  PECO  Energy 
Company  (PECO)  designated  as  ExGen's 
Rate  Schedule  FERC  No.  1,  to  be 
effective  on  12  January  2001. 

Copies  of  this  filing  were  served  on 
ExGen,  the  Pennsylvania  Public  Utility 
Commission  and  parties  of  the  service 
list  in  this  docket. 

Comment  date:  February  21,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  California  Department  of  Water 
Resources,  California  Power  Exchange 

[Docket  No.  EROl-1 1 16-000] 

Take  notice  that  on  January  31.  2001. 
the  California  Department  of  Water 
Resources  (DWR)  tendered  for  filing  a 
Notice  of  Termination  of  its 
Participation  Agreement  with  the 
California  Power  Exchange  (PX),  PX 
Agreement  No.  55.  DWR  states  that  it 
makes  this  filing  out  of  an  abundance  of 
caution.  DWR  states  that  it  has  given  the 
PX  notice  of  termination  pursuant  to  the 
PX  Tariff,  which  DWR  asserts  should  be 
sufficient  to  effect  immediate 
termination. 

DWR  requests  any  waivers  as  may  be 
necessary  to  make  this  termination 
effective  at  0001  hours  on  January  31, 
2001. 

DWR  states  that  this  filing  has  been 
served  on  the  California  Power 
Exchange. 
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Comment  date:  February  21,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  tliis  notice. 

8.  American  Transmission  Systems, 
Inc.,  Ohio  Edison  Company,  The 
Cleveland  Electric  Illuminating 

•Company,  The  Toledo  Edison  Company 

[Docket  No'.  EROl-ll  17-000) 

Take  notice  that  on  January  31,  2001, 
American  Transmission  Systems,  Inc. 
tendered  for  filing  on  behalf  of  itself  and 
Ohio  Edison  Company,  The  Cleveland 
Electric  Illiuninating  Company,  and  The 
Toledo  Edison  Company,  a  Service 
Agreement  for  Network  Integration 
Service  and  Operating  Agreement  for 
the  Network  Integration  Transmission 
Service  under  the  Ohio  Retail  Electric 
Program  with  AES  Power  Direct  LLC, 
pursuant  to  the  American  Transmission 
Systems,  Inc.,  Open  Access  Tariff.  This 
agreement  will  enable  the  party  to 
obtain  Network  Integration  Service 
imder  the  Ohio  Retail  Electric  Program 
in  accordance  with  the  terms  of  the 
Tariff. 

The  proposed  effective  date  under 
this  agreement  is  January  8,  2001. 

Comment  date:  February  21,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Duke  Electric  Transmission,  a 
Division  of  Duke  Energy 

(E)ocket  No.  EROl-ll  18-000] 

Take  notice  that  on  January  31,  2001, 
Duke  Electric  Transmission,  a  division 
of  Duke  Energy  Corporation  (Duke), 
tendered  for  filing  a  revised  network 
integration  transmissiqn  service 
agreement  (NITSA)  between  Duke 
Electric  Transmission,  Dvike  Power 
Company,  a  division  of  Duke  Energy 
Corporation,  (Duke  Power),  and  South 
Carolina  Electric  and  Gas  Company,  a 
division  of  SCANA  Corporation 
(SCE&G).  The  only  rate  change  effected 
by  the  NITSA  relates  to  the  direct 
assignment  of  costs  of  a  new  delivery 
point  for  SCE&G. 

Duke  Electric  Transmission  requests 
an  effective  date  of  February  1,  2001  for 
the  NITSA. 

Duke  states  that  copies  of  this  filing 
have  been  mailed  to  Duke  Power, 
SCE&G  and  the  South  Carolina  Public 
Service  Commission. 

Comment  date:  February  21,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Illinois  Power  Company 

[Docket  No.  EROl-ll  19^)00) 

Take  notice  that  on  January  31,  2001, 
Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatur, 
Illinois  65251-2200,  tendered  for  filing 


with  the  Commission  seven  (7)  Firm 
Long-Term  Point-To-Point  Service 
Agreements  entered  into  with  Dynegy 
Power  Marketing,  Inc.  (DPM)  piu-suant 
to  Illinois  Power's  Open  Access 
Transmission  Tariff. 

Illinois  Power  requests  an  effective 
date  of  January  1,  2001  for  the 
Agreements  and  accordingly  seeks  a 
waiver  of  the  Commission's  notice 
requirement. 

Illinois  Power  states  that  a  copy  of 
this  filing  has  been  sent  to  DPM. 

Comment  date:  February  21,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Electric  Energy,  Inc. 

[Docket  No.  EROl-1 120-000] 

Take  notice  that  on  January  31,  2001, 
Electric  Energy,  Inc.  (EEInc),  tendered 
for  filing  an  executed  Transmission 
Service  Agreement  for  Non-Firm  Point- 
to-Point  Transmission  Service  between 
EEInc,  and  Ameren  Energy,  Inc., 
(Ameren).  Under  the  Transmission 
Service  Agreement,  EEInc,  will  provide 
Neti-Firm  Point-to-Point  Transmission 
Service  to  Ameren  pursuant  to  EEInc. 's 
open  access  transmission  tariff  filed  in 
compliance  with  Order  No.  888  and 
allowed  to  become  effective  by  the 
Commission. 

EEInc,  has  requested  that  the  Service 
Agreement  be  allowed  to  become 
effective  as  of  April  1 ,  2001 . 

Copies  of  this  filing  have  been  sent  to 
Ameren. 

Comment  date:  February  21,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Louisville  Gas  and  Electric 
Company/Kentucky  Utilities  Company 

(Docket  No.  EROl-1 123-000] 

Take  notice  that  on  January  31,  2001, 
Louisville  Gas  and  Electric  Company 
(LG&E)/Kentucky  UUliUes  (KU) 
(hereinafter  Companies),  tendered  for 
filing  an  executed  unilateral  Service 
Sales  Agreement  between  Companies 
and  Powerex  Corp.  under  the 
Companies'  Rate  Schedule  MBSS. 

Comment  date:  February  21,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Louisville  Gas  and  Electric 
Company/Kentucky  Utilities  Company 

[Docket  No.  EROl-ll 24-000] 

Take  notice  that  on  January  31,  2001, 
Louisville  Gas  and  Electric  Company 
(LG&E)/Kentucky  UtiliUes  (KU) 
(hereinafter  Companies),  tendered  for 
filing  an  executed  transmission  service 
agreement  with  LG&E  Energy  Marketing, 
Inc.  The  agreement  allows  LG&E  Energy 
Marketing,  Inc.,  to  take  firm  point-to- 


point  transmission  service  from  LG&E/ 
KU.  The  point  of  receipt  is  LG&E  Energy 
(LGEE)  and  the  point  of  delivery  is 
Tennessee  Valley  Authority  (TVA). 

Comment  date:  February  21,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Louisville  Gas  And  Electric 
Company/Kentucky  Utilities  Company 

[Docket  No.  EROl-1125-000) 

Take  notice  that  on  January  31,  2001, 
Louisville  Gets  and  Electric  Company 
(LG&E)/Kentucky  UUlities  (KU) 
(hereinafter  Companies),  tendered  for 
filing  an  executed  transmission  service 
agreement  with  LG&E  Energy  Marketing, 
Inc.  The  agreement  allows  LG&E  Energy 
Marketing,  Inc.,  to  take  firm  point-to- 
point  transmission  service  from  LG&E/ 
KU.  The  point  of  receipt  is  LG&E  Energy 
(LGEE)  and  the  point  of  delivery  is 
Cinergy  (GIN). 

Comment  date:  February  21,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Louisville  Gas  and  Electric 
Company/Kentucky  Utilities  Company 

[Docket  No.  EROl-ll 26-000) 

Take  notice  that  on  January  31,  2001, 
Louisville  Gas  and  Electric  Company 
(LG&E)/Kentucky  Utilities  (KU) 
(hereinafter  Companies),  tendered  for 
filing  an  executed  transmission  service 
agreement  with  LG&E  Energy  Marketing, 
Inc.  The  agreement  allows  LG&E  Energy 
Marketing,  Inc.,  to  take  firm  point-to- 
point  transmission  service  from  LG&E/ 
KU.  The  point  of  receipt  is  LG&E  Energy 
OASIS  #69418706  (LGEE)  and  the  point 
of  delivery  is  Electric  Energy  Inc.,  (EEI). 

Comment  date:  February  21,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Louisville  Gas  and  Electric 
Company/Kentucky  Utilities  Company 

[Docket  No.  EROl-1 127-000] 

Take  notice  that  on  January  31,  2001, 
Louisville  Gas  and  Electric  Company 
(LG&E)/Kentucky  Utilities  (KU) 
(hereinafter  Companies),  tendered  for 
filing  an  executed  transmission  service 
agreement  with  LG&E  Energy  Marketing, 
Inc.  The  agreement  allows  LG&E  Energy 
Marketing,  Inc.,  to  take  firm  point-to- 
point  transmission  service  from  LG&E/ 
KU.  The  point  of  receipt  is  LG&E  Energy 
(LGEE)  OASIS  #69459535  and  OASIS 
#69459534  and  the  point  of  delivery  is 
American  Electric  Power  (AEP). 

Comment  date:  February  21,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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:  .7.  Monroe  Power  Company 

Docket  No.  EROl-1128-000] 

Take  notice  that  on  January  31,  2001, 
bionroe  Power  Company  (Monroe), 
tendered  for  filing  First  Revised  Service 
Agreement  No.  3  (Revised  Agreement) 
between  Monroe  and  the  Municipal 
Electric  Authority  of  Georgia  (MEAG) 
imder  Monroe's  market-based  sales 
tariff,  FERC  Electric  Tariff,  Original 
Volume  No.  1.  The  Revised  Agreement 
provides  for  the  sale  of  output  of  the 
Monroe  Unit  (Unit)  from  Monroe  to 
MEAG.  The  revisions  include  special 
provisions  for  the  period  commencing 
January  2,  2001  imtil  such  time  as 
repairs  to  the  Unit's  turbine  blades  and 
other  repairs  are  made  to  restore  the 
Unit  to  full  operational  capacity. 

Monroe  respectfully  requested  that 
the  Revised  Agreement  become  effective 
on  January  2,  2001. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities 
Commission,  the  South  Carolina  Public 
Service  Commission,  the  Georgia  Public 
Service  Commission  and  MEAG. 

Comment  date:  February  21,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Duke  Energy  Power  Marketing,  LLC 

(Docket  No.  EROl-ll 29-000] 
I   Take  notice  that  on  January  31,  2001, 
Duke  Energy  Power  Marketing,  LLC 
(DEPM),  tendered  for  filing  pursuant  to 
Section  205  of  the  Federal  Power  Act  its 
proposed  FERC  Electric  Tariff,  Original 
Volume  No.  1 .  DEPM  seeks  authority  to 
sell  energy  and  capacity,  as  well  as 
ancillary  services,  at  market-based  rates, 
together  with  certain  waivers  and 
preapprovals.  DEPM  also  seeks 
authority  to  sell,  assign,  or  transfer 
transmission  rights  that  it  may  acquire 
in  the  course  of  its  marketing  activities. 

DEPM  seeks  an  effective  date  60  days 
from  the  date  of  filing  for  its  proposed 
rate  schedules. 

Comment  date:  February  21,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Cinergy  Services,  Inc. 

[Docket  No.  EROl-1 130-000] 

Take  notice  that  on  January  31,  2001, 
Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  Network  Service 
Agreement,  Network  Operating 
Agreement,  and  Specifications  for 
Network  Integration  Service  under 
Cinergy's  Open  Access  Transmission 
Tariff  (OATT)  entered  into  between 
Cinergy  and  The  Village  of  Hamersville. 
An  application  for  Network  Integration 
Service  for  The  Village  of  Hamersville, 
Ohio  has  been  included  as  an  Exhibit  to 
the  Service  Agreement  under  OATT. 


Copies  of  the  filing  were  served  upon 
The  Village  of  Hamersville,  Ohio. 

Cinergy  and  The  Village  of 
Hamersville  are  requesting  an  effective 
date  of  January  1,  2001. 

Comment  date:  February  21,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Cinergy  Services,  Inc. 

[Docket  No.  EROl-1 131-000] 

Take  notice  that  on  January  31.  2001, 
Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  Network  Service 
Agreement,  Network  Operating 
Agreement,  and  Specifications  for 
Network  Integration  Service  under 
Cinergy's  Open  Access  Transmission 
Tariff  (OATT)  entered  into  between 
Cinergy  and  The  Village  of  Georgetown. 

An  application  for  Network 
Integration  Service  for  The  Village  of 
Georgetown,  Ohio  has  been  included  as 
an  EJdiibit  to  the  Service  Agreement 
xmder  OATT. 

Copies  of  the  filing  were  served  upon 
The  Village  of  Georgetown,  Ohio. 

Cinergy  and  The  Village  of 
Georgetown  are  requesting  an  effective 
date  of  January  1 ,  2001 . 

Comment  date:  February  21,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Cinergy  Services,  Inc. 

[Docket  No.  EROl-1132-0001 

Take  notice  that  on  January  31,  2001, 
Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  Network  Service 
Agreement,  Network  Operating 
Agreement,  and  Specifications  for 
Network  Integration  Service  imder 
Cinergy's  Open  Access  Transmission 
Tariff  (OATT)  entered  into  between 
Cinergy  and  The  Village  of  Ripley. 

An  application  for  Network 
Integration  Service  for  The  Village  of 
Ripley,  Ohio  has  been  included  as  an 
Exhibit  to  the  Service  Agreement  imder 
OATT. 

Copies  of  the  filing  were  served  upon 
The  Village  of  Ripley,  Ohio. 

Cinergy  and  The  Village  of  Ripley  ase 
requesting  an  effective  date  of  January  1 , 
2001. 

Comment  date:  February  21,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Deseret  Generation  &  Transmission 
Co-operative,  Inc. 

(Docket  No.  EROl-1 133-000] 

Take  notice  that  on  January  31,  2001, 
Deseret  Generation  &  'Transmission  Co- 
operative, Inc.  (Deseret),  tendered  for 
filing  a  long-term  Service  Agreement 
between  Deseret  and  Kanab  City,  Utah. 
Deseret  requests  that  the  Commission 


accept  this  filing  as  a  service  agreement 
under  the  Company's  Market-Based  Rate 
Tariff,  designated  Service  Agreement 
No.  6  to  FERC  Electric  Tariff,  Original 
Volume  No.  3. 

Deseret  requests  an  effective  date  of 
January  3,  2001. 

Comment  date:  February  21,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Canal  Electric  Company 

[Docket  No.  EROl-1134-000] 

Take  notice  that  on  January  31,  2001, 
Canal  Electric  Company  (Canal), 
tendered  for  filing  the  Seventh 
Amendment  to  the  Power  Contract 
between  Canal  and  its  retail  eiffiliates 
Cambridge  Electric  Light  Company  and 
Commonwealth  Electric  Company 
(Canal  Rate  Schedule  FERC  No.  33,  the 
Seabrook  Power  Contract).  The  Seventh 
Amendment  updates  the  Seabrook 
Power  Contract's  Composite  Cost  of 
Capital  provision  to  reflect  Canal's 
retirement  of  long-term  debt  and 
substitution  of  the  long-term  debt  rate  of 
Canal's  parent  company,  NSTAR.  The 
Seventh  Amendment  also  updates  the 
schedule  of  annual  decommissioning 
expenses  to  reflect  Canal's  current 
obligation  as  determined  by  the  New 
Hampshire  Nuclear  Decommissioning 
Financing  Committee. 

Canal  requests  an  effective  date  of 
January  1,  2001. 

Comment  date:  Februeiry  21,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Cinergy  Services,  Inc. 

[Docket  No.  EROl-1 135-000] 

Take  notice  that  on  January  31,  2001, 
Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  Network  Service 
Agreement,  Network  Operating 
Agreement,  and  Specifications  for 
Network  Integration  Service  under 
Cinergy's  Open  Access  Transmission 
Tariff  (OATT)  entered  into  between 
Cinergy  and  "The  Village  of  Bethel. 

An  application  for  Network 
Integration  Service  for  The  Village  of 
Bethel,  Ohio  has  been  included  as  an 
Exhibit  to  the  Service  Agreement  under 
OATT. 

Copies  of  the  filing  were  served  upon 
The  Village  of  Bethel,  Ohio. 

Cinergy  and  The  Village  of  Bethel  are 
requesting  an  effective  date  of  January  1, 
2001. 

Comment  date:  February  21,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Ameren  Services  Company 

[Docket  No.  EROl -1136-000] 

Take  notice  that  on  January  31,  2001, 
Ameren  Services  Company  (ASC), 
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tendered  for  filing  an  unexecuted 
Service  Agreement  for  Network 
Integration  Transmission  Service  and  an 
unexecuted  Network  Operating 
Agreement  between  ASiC  and  Rolla 
Municipal  Utilities  (Rolla).  ASC  asserts 
that  the  purpose  of  the  Agreement  is  to 
permit  ASC  to  provide  transmission 
service  to  Rolla  piusuant  to  Ameren's 
Open  Access  Tariff. 

Comment  date:  February  21,  2001,  m 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Central  Illinois  Light  Company 

(Docket  No.  EROl-1 13  7-000] 

Take  notice  that  on  January  31,  2001, 
Central  Illinois  Light  Company  (CILCO), 
300  Liberty  Street,  Peoria,  Illinois 
61 602 ,  tendered  for  filing  with  the 
Commission  an  Interconnection 
Agreement  with  the  Village  of  Riverton 
for  Interconnection. 

CILCO  requested  an  effective  date  of 
March  1,2001. 

Copies  of  the  filing  were  served  on  the 
affected  customer  and  the  Illinois 
Conunerce  Commission. 

Comment  date:  February  21,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Duquesne  Light  Company 

[Docket  No.  EROl-1 1 3&-0001 

Take  notice  that  on  January  31,  2001, 
Duquesne  Light,Company  (Duquesne), 
tendered  for  filing  imder  Duquesne's 
market-based  rate  tariff  a  long-term 
service  agreement,  the  Revised  QF 
Agency  Agreement  between  Duquesne 
and  Orion  Power  Midwest,  L.P.,  (Orion 
Midwest). 

Duquesne  has  requested  that  the 
Commission  waive  its  notice 
requirements  to  allow  the  Service 
Agreement  to  become  effective  as  of 
January  31,  2001. 

Comment  date:  February  21,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Ameren  Services  Company 

(Docket  No.  EROl-1 139-000] 

Take  notice  that  on  January  31.  2001. 
Ameren  Services  Company  (ASC), 
tendered  for  filing  notice  that  effective 
as  of  January  1,  2001  the  Long-Term 
Firm  Point-to-Point  Transmission 
Service  Agreement  dated  August  18, 
2000  (Docket  No.  EROO-369)  filed  with 
the  Federal  Energy  Regulatory 
Commission  by  Ameren  Services 
Company  is  to  be  canceled. 

Notice  of  the  proposed  cancellation 
has  been  served  upon  Tenaska  Power 
Service  Company, 

Comment  date:  February  21,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


29.  American  Transmission  Systems, 
Inc. 

(Docket  No.  EROl-1 140-000] 

Take  notice  that  on  January  31,  2001, 
American  Transmission  Systems, 
Incorporated  tendered  for  filing  revised 
specifications  to  its  service  agreements 
with  American  Miuiicipal  Power-Ohio, 
Inc.,  Detroit  Edison  Company,  and 
FirstEnergy  Corp.,  for  firm  Point-to- 
Point  Transmission  Service. 

Copies  of  this  filing  have  been  served 
on  the  counter-parties,  and  the  public 
utilities  commissions  of  Ohio  and 
Pennsylvania. 

Comment  date:  February  21,  2001,  in 
accordance  with  Standard  Paragraph  £ 
at  the  end  of  this  notice. 

30.  Ameren  Services  Company 

[Docket  No.  EROl-1 141-000] 

Take  notice  that  on  January  31,  2001, 
Ameren  Service  Company  (ASC), 
tendered  for  filing  Service  Agreements 
for  Long-Term  Firm  Point-to-Point 
Transmission  Services  between  ASC 
and  Dynegy  Power  Marketing,  Inc.,  and 
Aquila  Energy  Marketing  Corp.  ASC 
asserts  that  the  purpose  of  the 
Agreement  is  to  permit  ASC  to  provide 
transmission  service  to  the  parties 
pursuant  to  Ameren's  Open  Access 
Transmission  Tariff. 

Comment  date:  February  21,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  Commonwealth  Edison  Company 

[Docket  No.  EROl-1 142-000] 

Take  notice  that  on  January  31,  2001, 
Commonwealth  Edison  Company 
(ComEd),  tendered  for  filing  two  revised 
Firm  Service  Agreements  with 
Commonwealth  Edison  Company,  in  its 
Wholesale  Merchant  Function  (WMD), 
under  the  terms  of  ComEd 's  Open 
Access  transmission  tariff  (OATT). 

ComEd  requests  an  effective  date  of 
January  1,  2001  for  the  revised  Service 
Agreements,  and  accordingly,  seeks 
waiver  of  the  Commission's  notice 
requirements. 

Copies  of  this  filing  were  served  on 
WMD. 

Comment  date:  February  21,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  MidAmerican  Energy  Company 

[Docket  No.  EROl-1 143-000] 

Take  notice  that  on  January  31,  2001, 
MidAmerican  Energy  Company 
(MidAmerican),  666  Grand  Avenue,  Des 
Moines.  Iowa  50303  tendered  for  filing 
with  the  Commission  a  First  Revised 
Partial  Requirements  Wholesale  Service 
Agreement  dated  January  11,  2001  with 
the  City  of  Fonda.  Iowa  entered  into 


pursuant  to  MidAmerican's  Rate 
Schedule  for  Power  Sales,  FERC  Electric 
Tariff,  Original  Volume  No.  7  (Tariff). 

MidAmerican  requests  an  effective 
date  of  January  1,  2001  for  this 
Agreement,  and  accordingly  seeks  a 
waiver  of  the  Commission's  notice 
requirement. 

MidAmerican  has  served  a  copy  of  the 
filing  on  the  City  of  Fonda,  Iowa,  the 
Iowa  Utilities' Board,  the  Illinois 
Commerce  Commission  and  the  South 
Dakota  Public  Utilities  Commission. 

Comment  date:  February  21,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  Central  Maine  Power  Company 

[Docket  No.  EROl-1 144-000] 

Take  notice  that  on  January  31,  2001, 
Central  Maine  Power  Company  (CMP), 
tendered  for  filing  as  an  initial  rate 
schedule  pursuant  to  Section  35.12  of 
the  Federal  Energy  Regulatory 
Commission's  (the  Commission) 
Regulations,  18  CFR  35.12,  an 
unexecuted  interconnection  agreement 
(the  Unexecuted  lA)  and  an  unexecuted 
Form  of  Service  Agreement  for  Non- 
Firm  Local  Point-to-Point  Transmission 
Service  (the  Unexecuted  TSA)  between 
CMP  and  Abbott's  Mill  Hydro  (Abbott's 
Mill).  These  agreements  are  intended  to 
replace  the  Piut:hased  Power  Agreement 
between  the  parties,  which  expired  on 
May  31,  2000. 

CMP  is  requesting  that  the 
Unexecuted  lA  and  the  Unexecuted 
TSA  become  effective  January  1,  2001. 

Copies  of  this  filing  have  been  served 
upon  the  Commission,  the  Maine  Phiblic 
Utilities  Commission,  and  Abbott's  Mill. 

Comment  date:  February  21,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice, 

34.  Central  Maine  Power  Company 

[Docket  No.  EROl-1 145-000] 

Take  notice  that  on  January  31,  2001. 
Central  Maine  Power  Company  (CMP), 
tendered  for  filing  piu^uant  to  Section 
205  Federal  Power  Act  (FPA)  of  the 
Federal  Energy  Regulatory  Commission 
(Commission  or  FQIC),  Central  Maine 
Company  (CMP)  submits  to  the  Federal 
Energy  Regulatory  Commission  a 
Settlement  and  Release  Agreements 
between  Central  Maine  Power  Company 
(CMP  or  Central  Maine)  and  Engage 
Energy  America  Corp.  (Engage) 
(collectively  referred  to  hereinafter  as 
the  Parties). 

CMP  respectfully  requests  that  the 
Commission,  accept  both  Settlement 
and  Release  Agreements,  a^  effective 
December  29,  2000,  without 
modification  or  condition;  and  Grant 
waiver  of  any  and  all  requirements. 
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including  the  Commission's  notice 
requirements  for  good  cause,  for  both 
Settlement  and  Release  Agreements  to 
become  effective. 

Comment  date:  February  21,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

35.  New  England  Power  Pool 

[Docket  No.  EROl-1 146-000] 

Take  notice  that  on  January  31,  2001, 
the  New  England  Power  Pool  (NEPOOL) 
Participants  Committee  tendered  for 
filing  changes  to  Market  Rules  2, 
Appendix  2-A,  6,  9,  and  20-1  to  become 
effective  as  of  April  1,  2001. 

The  Participants  Committee  states 
that  copies  of  these  materials  were  sent 
to  the  New  England  state  governors  and 
regulatory  commissions  and  the 
Participants  in  NEPOOL. 

Comment  date:  February  21,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

36.  Southern  Company  Services,  Inc. 

j  [Docket  No.  EROl-1 150-000] 
I     Take  notice  that  on  January  31 ,  2001 , 
I  Southern  Company  Services,  Inc.,  as 
'  agent  for  Georgia  Power  Company 
(Georgia  Power),  tendered  for  filing  the 
Purchased  Power  Agreement  between 
Georgia  Power  and  North  Carolina 
Miuiicipal  Power  Agency  No.  1 
(NCMPAl),  dated  March  17,  2000  (the 
Agreement),  piusuant  to  the 
Commission's  authorization  for  Georgia 
Power  to  sell  power  at  market  rates 
under  the  Market-Based  Rate  Tariff, 
FERC  Electric  Tariff,  First  Revised 
Volume  No.  4  (Supersedes  Original 
Volume  No.  4).  The  Agreement  provides 
the  general  terms  and  conditions  for 
capacity  and  associated  energy  sales 
from  Georgia  Power  to  NCMPAl 
commencing  on  January  1,  2001. 

Comment  date:  February  21,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rides  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  thet^ommission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 


Commission  and  are  available  for  public 
inspection.  This  fiUng  may  also  be 
viewed  on  the  Internet  at  bttp:// 
www.ferc.fed.  us/online/rims.htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-3423  Filed  2-9-01:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docltet  No.  CP01-45-000] 

Colorado  Interstate  Gas  Company; 
Notice  of  Intent  To  Prepare  an 
Environmental  Assessment  for  ttie 
Proposed  Valley  Line  Expansion 
Project,  Request  for  Comments  on 
Environmental  Issues,  and  Notice  of 
Public  Scoping  RAeetings  and  Route 
Inspection 

February  6,  2001. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  enviroiunental  impacts  of 
the  Valley  Line  Expansion  Project, 
involving  construction  and  operation  of 
facilities  by  Colorado  Interstate  Gas 
Company  (CIG)  along  the  eastern  slope 
of  the  Rocky  Mountain  Front  Range  in 
Colorado.^  These  facilities  would 
consist  of  about  119  miles  of  20-  and  24- 
inch-diameter  pipeline  in  two  sections 
and  4,450  horsepower  (hp)  of 
compression  to  be  added  at  the  recently- 
proposed  Fort  Lupton  Compressor 
Station.2  This  EA  will  be  used  by  the 
Commission  in  its  decision-making 
process  to  determine  whether  the 
project  is  in  the  public  convenience  and 
necessity. 

If  you  are  a  landowner  receiving  this 
notice,  you  may  be  contacted  by  a 
pipeline  company  representative  about 
the  acquisition  of  an  easement  to 
construct,  operate,  and  maintain  the 
proposed  facilities.  The  pipeline 
company  would  seek  to  negotiate  a 
mutually  acceptable  agreement. 
However,  if  the  project  is  approved  by 
the  Commission,  that  approval  conveys 
with  it  the  right  of  eminent  domain. 
Therefore,  if  easement  negotiations  fail 
to  produce  an  agreement,  the  pipeline 


I  QG's  application  was  filed  with  the 
Commission  under  Section  7(c]  of  the  Natural  Gas 
Act  and  Subpart  A  of  Part  157  of  the  Commission's 
regulations. 

2 QG's  Front  Range  Expansion  proposal,  filed 
with  the  Commission  in  Docket  No.  CPOl-1-000  on 
October  2,  2000,  included  construction  of  the  new 
6,675-hp  Fort  Luptoo  Compressor  Station. 


company  could  initiate  condemnation 
proceedings  in  accordance  with  state 
law. 

A  fact  sheet  prepared  by  the  FERC 
entitled  "An  Interstate  Natural  Gas 
Facility  On  My  Land?  What  Do  I  Need 
To  Know?"  was  attached  to  the  project 
notice  CIG  provided  to  landowners. 
This  fact  sheet  addresses  a  number  of 
typically  asked  questions,  including  the 
use  of  eminent  domain  and  how  to 
participate  in  the  Commission's 
proceedings.  It  is  available  for  viewing 
on  the  FERC  Internet  website,  http:// 
www.ferc.fed.us. 

Summary  of  the  Proposed  Project 

CIG  wants  to  expand  the  capacity  of 
its  existing  natural  gas  transmissions 
system  along  the  eastern  slope  of  the 
Rocky  Moxmtain  Front  Range  in 
Colorado.  The  primary  purpose  of  the 
expansion  is  to  meet  additional  natural 
gas  fuel  requirements  for  electric  power 
generation.  Secondarily,  this  proposal 
would  provide  a  limited  amoiuit  of 
additional  capacity  to  local  natural  gas 
distribution  systems  for  meeting 
increased  demand  along  the  portion  of 
CIG's  Valley  Line  between  its  Watkins 
Compressor  Station  and  El  Paso  County 
south  of  Colorado  Springs.  The 
expansion  woiUd  enable  CIG  to 
transport  an  additional  278.8  million 
cubic  feet  of  natural  gas  per  day  (MMcf/ 
d)  on  the  portion  of  its  system  between 
the  Cheyenne  Hub  in  northern  Weld 
County  and  its  Watkins  Compressor 
Station,  and  an  additional  344.4  MMcf/ 
d  on  the  portion  of  the  Valley  Line 
which  the  new  pipeline  would  parallel. 

To  support  the  expansion,  CIG  seeks 
authority  to  construct  and  operate: 

•  About  35.1  miles  of  24- inch- 
diameter  looping  pipeline  between 
CIG's  existing  Aidt  Meter  Station  and 
the  Fort  Lupton  Compressor  Station,  all 
in  Weld  County,  Colorado; 

•  Two  new  natural  gas-fired 
reciprocating  engine-driven 
compressors,  totaling  4,450  horsepower 
at  CIG's  proposed  Fort  Lupton 
Compressor  Station  in  Weld  County, 
Colorado; 

•  About  84  miles  of  20-inch-diameter 
pipeline  which  woiUd  generally  parallel 
CIG's  existing  Valley  Line  between  it's 
Watkins  Compressor  Station  in  southern 
Adams  County  east  of  Denver  and  a 
location  adjacent  to  the  existing  Nixon 
Power  Plant  in  El  Paso  County  south  of 
Colorado  Springs;  and 

•  Appurtenant  and  ancillary 
fecilities,  including  cathodic  protection 
systems  (rectifier/groundbed  facilities 
and  abovegroiuid  test  stations);  pig 
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launchers  and/or  receivers;  ^  mainline 
block  valve  assemblies;  and  a  side  tap 
and  valve  assembly.  Additionally, 
equipment  related  to  the  new 
compressors  at  the  Fort  Lupton 
Compressor  Station  woidd  include  a  gas 
cooler;  jacket  water  coolers;  inlet, 
exhaust  and  vent  silencers;  a 
compressor  building;  miscellaneous 
pipe  valves  and  fittings;  and  station 
yard  lighting.'* 

The  general  location  of  the  project 
facilities  is  shown  in  appendix  l.s 

Land  Requirements  for  Construction 

Construction  would  distiu'b  about 
1,303  acres  of  land,  consisting  of  that 
associated  with  pipeline  construction 
(1,125  acres),  material/equipment 
staging  areas  (37  acres),  extra  work  areas 
(80  acres),  and  rail  sidings/pipe  storage 
yards  (61  acres).  Following 
construction,  about  722  acres  would  be 
maintained  as  new  pipeline  right-of- 
way.  The  remaining  acreage  would  be 
restored  and  allowed  to  revert  to  its 
former  use.  Disturbance  would  also 
occxii  within  the  11 -acre  Fort  Lupton 
Compressor  Station  during  installation 
of  the  two  new  compressors.  However, 
this  area  is  already  dedicated  to  natiual 
gas  focilities,  and  no  expansion  of  the 
station  is  proposed. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  •*  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping."  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 


'A  pipeline  "pig"  is  a  device  used  to  internally 
clean  or  inspect  the  pipeline.  A  pig  launcher/ 
receiver  is  a  surface  hcility  where  pigs  are  inserted 
or  retrieved  from  the  pipeline. 

<CIG  proposes  to  install  these  appurtenant  and 
ancillary  facilities  under  section  2.55(a)  of  the 
Commission's  regulations. 

'  The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Register.  Copies  are 
available  on  the  Commission's  website  at  the 
"RIMS"  link  or  from  the  Commission's  Public 
Reference  and  Files  Maintenance  Branch,  888  First 
Street.  ^4E.,  Washington.  IX  20426,  or  call  (202) 
208-1371.  For  instructions  on  connecting  to  RIMS 
refer  to  the  last  page  of  this  notice.  Copies  of  the 
appendices  were  sent  to  all  those  receiving  this 
notice  in  the  mail. 

•"We."  "us,"  and  "our"  refer  to  the 
environmental  staff  of  the  Office  of  Energy  Proiects 
(OEP). 


received  are  considered  during  the 
preparation  of  the  EA.  State  and  local 
government  representatives  are 
encouraged  to  notify  their  constituents 
of  this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  luider  these  general 
headings: 

•  geology  and  soils 

•  water  resources 

•  vegetation  and  wildlife 

•  threatened  and  endangered  species 

•  land  use 

•  air  quality  and  noise 

•  cultural  resources 

•  public  safety 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  conmients  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we  make 
our  recommendations  to  the 
Commission. 

To  ensure  yoiu'  conmients  are 
considered,  please  carefully  follow  the 
instructions  in  the  public  participation 
section  beginning  on  page  5. 

Currently  Identified  Environmental 
Issues 

We  have  already  identified  the 
following  issue  that  we  think  deserves 
attention,  based  on  a  preliminary  review 
of  the  proposed  facilities  and  the 
environmental  information  provided  by 
CIG.  This  preliminary  issue  list  may  be 
changed  based  on  your  comments  and 
our  analysis. 

•  Routing  of  the  pipeline  through 
developed  areas  in  west  Greeley, 
Colorado. 

•  Limiting  impact  on  woody  riparian 
and  forested  areas. 

•  Six  federally  listed  threatened  or 
endangered  species  may  occur  in  the 
project  area,  as  well  as  four  other 
species  that  are  either  proposed  or 
candidates  for  federal  listing. 


Public  Participation 

You  can  make  a  difference  by 
providing  us  with  your  specific 
comments  or  concerns  about  the  project. 
By  becoming  a  commentor,  your 
concerns  will  be  addressed  in  the  EA 
and  considered  by  the  Commission.  You 
should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (especially 
alternative  routes  in  areas  of 
environmental  resource  conflict),  and 
measures  to  avoid  or  lessen 
environmental  impact.  The  more 
specific  your  comments,  the  more  useful 
they  will  be.  Please  carefully  follow 
these  instructions  to  ensure  that  yoiu 
comments  are  received  in  time  and 
properly  recorded: 

•  Send  an  original  and  two  copies  of 
your  letter  to:  David  P.  Boergers, 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Room  lA,  Washington,  DC  20426. 

•  Label  one  copy  of  the  comments  for 
the  attention  of  Gas  1,  PJ-11.1. 

•  Reference  Docket  No.  CPOl-45- 
000. 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  March  8,  2001. 

Comments  may  also  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  See  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.feTC.fed.us/efi/dooibell.htm  imder 
the  link  to  the  User's  Guide.  Before  you 
can  file  comments  you  will  need  to 
create  an  accoimt  which  can  be  created 
by  clicking  on  "Login  to  File"  and  then 
"New  User  Account." 

If  you  do  not  want  to  send  comments 
at  this  time  but  still  want  to  remain  on 
our  mailing  list,  please  return  the 
Information  Request  (appendix  3).  If  you 
do  not  return  the  Information  Request 
(appendix  3),  your  name  will  be  taken 
off  the  mailing  list. 

In  addition  to  asking  for  written 
comments,  we  invite  you  to  attend  any 
of  the  public  scoping  meetings  that  we 
will  conduct  in  the  project  area.  The 
purpose  of  the  scoping  meetings  is  to 
provide  state  and  local  agencies, 
interested  groups,  landowners,  and  the 
general  public  with  an  opportunity  to 
learn  more  about  the  project  and 
another  chance  to  present  us  with 
environmental  issues  or  concerns  they 
believe  should  be  addressed  in  the  EA. 
CIG  representatives  will  be  present  at 
the  meetings  to  describe  the  proposed 
project,  both  in  general  and  for  the 
specific  area  where  each  meeting  is 
held,  and  to  answer  project-related 
questions. 
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The  locations  and  times  for  these 
meetings  are  listed  below.  Priority  will 
be  given  to  commenters  who  represent 
groups,  and  a  transcript  of  each  meeing 
will  be  made  so  that  your  comments 
will  be  accurately  recorded. 


Date  and  time 

Location 

Tuesday 

Pikes  Peak  Community  Col- 

February 27, 

lege,  Rampart  Campus- 

2001. 

Room  W1 01,  11195  High- 

way 83,  Colorado  Springs, 

Colorado. 

Wednesday, 

Pioneer  Elementary  School 

February  28. 

Cafeteria,  10881  Riva 

2001. 

Ridge  Drive,  Partner,  Colo- 

rado. 

Thursday, 

Aims  Community  College, 

March  1, 

Corporate  Education  (3en- 

2001. 

ter— Room  129A,  5590 

11th  Street,  Greeley,  Coto- 

rado. 

Route  Inspection 

On  February  27-March  2,  2001,  we 
will  also  be  conducting  an  inspection  of 
the  proposed  routes  and  locations  of 
fecilities  associated  with  CIG's  proposal. 
This  ins|}ection  may  include  both  aerial 
and  ground  components.  Anyone 
interested  in  participating  in  the 
inspection  activities  may  contact  the 
FERC's  Office  of  External  Affairs 
(identified  at  the  end  of  this  notice)  for 
more  details  and  must  provide  their 
own  transportation. 

Becoming  an  Intervener 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  known  as  an  "intervenor". 
Interveners  play  a  more  formal  role  in 
the  process.  Among  other  things, 
intervenors  have  the  right  to  receive 
copies  of  case-related  Commission 
documents  and  filings  by  other 
interveners.  Likewise,  each  intervenor 
must  provide  14  copies  of  its  filings  to 
the  Secretary  of  the  Commission  and 
must  send  a  copy  of  its  filings  to  all 
other  parties  on  the  Commission's 
service  list  for  this  proceeding,  ff  you 
want  to  become  an  intervenor,  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  2).  Only 
intervenors  have  the  right  to  seek 
rehearing  of  the  Commission's  decision. 

Affected  landowners  and  parties  with 
environmental  concerns  may  be  granted 
intervenor  status  upon  showing  good 
cause  by  stating  that  they  have  a  clear 
and  direct  interest  in  this  proceeding 
which  would  not  be  adequately 
represented  by  any  other  parties.  You  do 
not  need  intervenor  status  to  have  your 
environmental  comments  considered. 


Additional  information  about  the 
proposed  project  is  available  from  the 
Commission's  Office  of  External  Affairs 
at  (202)  208-1088  or  on  the  FERC 
website  (www.ferc.fed.us)  using  the 
"RIMS"  link  to  information  in  this 
docket  number.  Click  on  the  "RIMS" 
link,  select  "Docket  #"  imm  the  RIMS 
Menu,  and  follow  the  instructions.  For 
assistance  with  access  to  RIMS,  the 
RIMS  helpline  can  be  reached  at  (202) 
208-2222. 

Similarly,  the  "CIPS"  link  on  the 
FERC  Internet  website  provides  access 
to  the  texts  of  formal  documents  issued 
by  the  Commission,  such  as  orders, 
notices,  and  rulemakings.  From  the 
FERC  Internet  website,  click  on  the 
"CIPS"  link,  select  "Docket  #"  from  the 
CIPS  menu,  and  follow  the  instructions. 
For  assistance  with  access  to  CIPS,  the 
CIPS  helpline  can  be  reached  at  (202) 
208-2474. 

David  P.  Boergers, 

Secretary 

[PR  Doc.  01-3435  Filed  2-»-01;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Amendment  of  Licenses  and 
Soliciting  Comments,  Motions  To 
Intervene,  and  Protests 

February  6,  2001. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Application  Type:  Amendment  of 
License. 

b.  Project  No.:  2530-022. 

c.  Date  Filed:  September  14, 1998, 
supplemented  October  17,  2000. 

d.  Applicant:  FPL  Energy  Maine 
Hydro  LLC. 

e.  Name  and  Location  of  Project:  The 
Hiram  Project  is  located  on  the  Saco 
River,  in  Cumberland  and  Oxford 
Counties,  Maine.  The  project  does  not 
occupy  federal  or  tribal  lands. 

f.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r)  and  Section 
4.202(a)  of  the  Commission's 
regulations. 

g.  Applicant  Contact:  F.  Allen  Wiley, 
P.E.,  FPL  Energy  Maine  Hydro  LLC.  150 
Main  Street,  Lewiston,  ME  04240,  (207) 
771-3534. 

h.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to 
Heather  Campbell  at  (202)  219-3097  or 
Peter  McGovem  at  (202)  219-2867. 

i.  Deadline  for  filing  comments  and  or 
motions:  March  2,  2001. 


All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington  DC  20426. 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.  us/efi/doorbell.htm. 

Please  include  the  noted  project 
numbers  on  any  comments  or  motions 
filed. 

j.  Description  of  Proposal:  The 
Applicant  requests  an  amendment  to 
extend  the  expiration  date  of  the  license 
bom  November  30,  2022  to  November 
30,  2032  stating  that  it  wishes  to 
coordinate  the  expiration  date  of  the 
Hiram  license  wiUi  the  new  expiration 
dates  of  its  new  licenses  for  the  Skelton 
and  Bonny  Eagle  projects  that  expire  in 
2038.  In  addition,  the  Applicant 
references  significant  new  investment 
and  environmental  improvements  in  the 
project  vicinity  resulting  from  the 
Instream  Flow  Agreement  for 
Hydroelectric  Projects  on  the  Saco  River 
dated  April  30, 1997.  On  October  17, 
2000,  the  licensee  filed  supplemental 
information  about  the  economic  costs  of 
implementing  the  flow  agreement, 
including  the  impact  on  project 
generation. 

k.  Locations  of  the  application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  The  apphcation  may  be 
viewed  on  the  web  at  www.ferc.fed.us/ 
online/rims.htm  (Call  (202)  208-2222 
for  assistance).  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  g  above. 

1.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

m.  Comments,  Protests,  or  Motions  to 
Intervene:  Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  acrtion  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 
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n.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS". 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Niunber  of 
the  particuleir  application  to  which  the 
filing  refers.  Any  of  the  above-named 
dociunents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  NE.,  Washington,  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

o.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
conunents  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boergera, 

Secretary. 

(PR  Doc.  01-3437  Filed  2-9-01;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Sunshine  Act  Meeting;  Agenda 
Addition 

AGENCY  HOLDING  MEETING:  Federal 
Energy  Regulatory  Commission. 

FEDERAL  REGISTER  CrTATION  OF  PREVKXIS 
ANNOUNCEMENT:  February  5,  2001,  66  FR 
8959. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
MEETING:  February  7, 10  a.m. 

CHANGE  m  THE  MEETING:  The  following 
Item  No.  has  been  added  to  the  February 
7,  2001  Commission  meeting. 

/temNo..CAC-7. 

Docket  No.  and  Company:  CPOl-28- 
000,  Colimibia  Gulf  Transmission 
Company. 

David  P.  Boergen, 

Secretary. 

[FR  Doc.  01-3555  Filed  2-7-01;  8:45  am] 

BILLING  CODE  6717-01-4I 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-00308;  FRL-6764-6] 

Correction  of  Misreported  Chemical 
Substances  on  ttie  TSCA  Chemical 
Substance  Inventory;  Request  for 
Comment  on  Renewal  of  Information 
Collection  Activities 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA),  EPA  is 
seeking  public  comment  and 
information  on  the  following 
Information  Collection  Request  (ICR): 
Correction  of  Misreported  Chemical 
Substances  on  the  Toxic  Substances 
Control  Act  (TSCA)  Chemical  Substance 
Inventory  (EPA  ICR  No.  1741.03,  OMB 
No.  2070-0145).  This  ICR  involves  a 
collection  activity  that  is  currently 
approved  and  scheduled  to  expire  on 
September  30,  2001.  The  information 
collected  imder  this  ICR  relates  to  the 
reporting  of  corrected  information  to  the 
TSCA  section  8(b)  Inventory  of 
Chemical  Substances.  The  ICR  describes 
the  nature  of  the  information  collection 
activity  and  its  expected  burden  and 
costs.  Before  submitting  this  ICR  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  under 
the  PRA,  EPA  is  soliciting  comments  on 
specific  aspects  of  the  collection. 
DATES:  Written  comments,  identified  by 
the  docket  control  niunber  OPPTS- 
00308  and  administrative  record 
niunber  AR-233,  must  be  received  on  or 
before  April  13,  2001. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  ID.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
OPPTS-00308  and  administrative 
record  number  AR-233  in  the  subject 
line  on  the  first  page  of  yoiu  response. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact:  Barbara 
Ciumingham,  Director,  Office  of 
Program  Management  and  Evaluation, 
Office  of  Pollution  Prevention  and 
Toxics  (7401),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  EK!  20460;  telephone 
number:  (202)  554-1404;  e-mail  address: 
TSCA-Hotline@epa.gov. 

For  technical  information  contact 
Henry  Lau,  Economics,  Exposure  and 
Technology  Division  (7406),  Office  of 
Pollution  Prevention  and  Toxics, 


Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  number:  (202) 
260-1555;  fax  number:  (202)  260-0981; 
e-mail  address:  lau.hemy@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  a  manufacturer  or 
importer  of  chemical  substances, 
mixtures,  or  categories.  Potentially 
affected  categories  and  entities  may 
include,  but  are  not  limited  to: 


Type  of  business 

NAICS  codes 

Basic  chemical  manu- 

3251 

tacturing 

Resin,  synthetic  rub- 

3252 

ber  and  artificial 

synthetic  fibers  and 

filainents  manufac- 

turing 

Paint,  coating,  and 

3255 

adfiesive  manufac- 

turing 

Pesticide,  fertilizer. 

3253 

and  other  agricul- 

tural chemical  man- 

ufacturing 

Other  chemical  prod- 

3259 

uct  and  preparation 

manufacturing 

Petroleum  refineries 

32411 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  table  could 
also  be  affected.  The  North  American 
Industry  Classffication  System  (NAICS) 
codes  are  provided  to  assist  you  and 
others  in  determining  whether  or  not 
this  action  might  apply  to  certain 
entities,  ff  you  have  any  questions 
regarding  the  applicabilify  of  this  action 
to  a  particular  entity,  consult  the 
technical  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

n.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

A.  Electronically 

You  may  obtain  electronic  copies  of 
this  document,  and  certain  other  related 
documents  that  might  be  available 
electronically,  from  the  EPA  Internet 
Home  Page  at  http://www.epa.gov/.  On 
the  Home  Page  select  "Laws  and 
Regulations,"  "Regulations  and 
Proposed  Rules,"  and  then  look  up  the 
entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedigstr/. 
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?.  Fax-on-Demand 

Using  a  faxphone  call  (202)  401-0527 
ind  select  item  4086  for  a  copy  of  the 
CR. 

"J.  In  Person 

The  Agency  has  established  an  official 
■ecord  for  this  action  under  docket 
:ontrol  number  OPPTS-00308  and 
administrative  record  number  AR-233. 
The  official  record  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  Confidential  Business 
Information  (CBI).  This  official  record 
includes  the  dociunents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  conunents  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  TSCA 
Non-Confidential  Information  Center, 
North  East  Mall  Rm.  B-607,  Waterside 
Mall,  401  M  St.,  SW.,  Washington,  DC. 
The  Center  is  open  from  noon  to  4  p.m. , 
Monday  through  Friday,  excluding  legal 
holidays,  he  telephone  number  for  the 
Center  is  (202)  260-7099. 

m.  How  Can  I  Respond  to  this  Action? 

A.  How  and  to  Whom  Do  I  Submit  the 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPPTS-00308  and 
administrative  record  number  AR-233 
on  the  subject  line  on  the  first  page  of 
your  response. 

1.  By  mail.  Submit  your  comments  to: 
Document  Control  Office  (7407),  Office 
of  Pollution  Prevention  and  Toxics 
(OPPT),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 
i    2.  In  person  or  by  courier.  Deliver 
your  comments  to:  OPPT  Document 
Control  Office  (DCO)  in  East  Tower  Rm. 
p-099,  Waterside  Mall,  401  M  St.,  SW., 
jWashington,  DC.  The  DCO  is  open  from 
8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  DCO  is  (202) 
260-7093. 

3.  Electronically.  Submit  your 
comments  and/or  data  electronically  by 
e-mail  to:  oppt.ncic@epa.gov,  or  mail 
your  computer  disk  to  the  address 
identified  in  Units  III.A.l.  and  2.  Do  not 


submit  any  information  electronically 
that  you  consider  to  be  CBI.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  standard  disks  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  OPPTS-00308  and 
administrative  record  number  AR-233. 
Electronic  conunents  may  also  be  filed 
online  at  many  Federal  Depository 
Libraries. 

B.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  technical  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

C.  What  Should  I  Consider  when  I 
Prepare  My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  and  administrative  record 
number  assigned  to  this  action  in  the 


subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

D.  What  Information  is  EPA  Particularly 
Interested  in? 

Pursuant  to  section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  (PRA), 
EPA  specifically  solicits  comments  and 
information  to  enable  it  to: 

1.  Evaluate  whether  the  proposed 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility. 

2.  Evaluate  the  accuracy  of  the 
Agency's  estimates  of  the  burdens  of  the 
proposed  collections  of  information. 

3.  Enhance  the  quality,  utilify,  and 
clarity  of  the  information  to  be 
collected. 

4.  Minimize  the  burden  of  the 
collections  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  or 
electronic  collection  technologies  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

IV.  What  Information  Collection 
Activity  or  ICR  Does  this  Action  Apply 
to? 

EPA  is  seeking  comments  on  the 
following  ICR: 

Title:  Correction  of  Misreported 
Chemical  Substances  on  the  Toxic 
Substances  Control  Act  (TSCA) 
Chemical  Substance  Inventory. 

ICR  numbers:  EPA  ICR  No.  1741.03. 
OMB  No.  2070-0145. 

ICR  status:  This  ICR  is  currently 
scheduled  to  expire  on  September  30, 
2001.  An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information, 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  information 
collections  appear  on  the  collection 
instruments  or  instructions,  in  the 
Federal  Register  notices  for  related 
rulemakings  and  ICR  notices  and,  if  the 
collection  is  contained  in  a  regulation, 
in  a  table  of  OMB  approval  numbers  in 
40  CFR  part  9. 

Abstract:  Section  8(b)  of  the  TSCA 
requires  EPA  to  compile  and  keep 
current  an  Inventory  of  Chemical 
Substances  in  Commerce,  which  is  a 
listing  of  chemical  substances 
manufactured,  imported,  and  processed 
for  commercial  purposes  in  the  U.S.  The 
purpose  of  the  Inventory  is  to  define,  for 
the  purpose  of  TSCA,  what  chemical 
substances  exist  in  the  U.S.  commerce. 
Since  the  Inventory  thereby  performs  a 
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regulatory  function  by  distinguishing 
between  existing  chemicals  and  new 
chemicals,  which  TSCA  regvdates  in 
different  ways,  it  is  imperative  that  the 
Inventory  be  accurate. 

However,  from  time  to  time,  EPA  or 
respondents  discover  that  substances 
have  l)een  incorrectly  described  by 
reporting  companies.  Reported 
substances  have  been  unintentionally 
misidentified  as  a  result  of  simple 
typographical  errors,  the 
misidentification  of  substances,  or  the 
lack  of  sufficient  technical  or  analytical 
capabilities  to  characterize  fully  the 
exact  chemical  substances.  EPA  has 
developed  guidelines  (45  FR  50544,  July 
29, 1980)  imder  which  incorrectly 
described  substances  listed  in  the 
Inventory  can  be  corrected. 

This  information  collection  request 
pertains  to  the  use  of  the  TSCA 
Chemical  Substance  Inventory 
Reporting  Form  C  (EPA  Form  7710-3C), 
which  is  used  by  the  chemical  industry 
in  submitting  requests  to  EPA  to  correct 
misreported  chemical  identities  of 
substances  listed  on  the  Inventory.  The 
correction  mechanism  ensures  the 
accuracy  of  the  Inventory  without 
imposing  an  unreasonable  burden  on 
the  chemical  industry.  Without  the 
Inventory  correction  mechanism,  a 
company  that  submitted  iiicorrect 
information  would  have  to  file  a 
premanufacture  notification  (PMN) 
under  TSCA  section  5  to  place  the 
correct  chemical  substance  on  the 
Inventory  whenever  the  previously 
reported  substance  is  found  to  be 
misidentified.  This  would  impose  a 
much  greater  biu-den  on  both  EPA  and 
the  submitter  than  the  existing 
correction  mechanism. 

Responses  to  this  collection  of 
information  are  voluntary.  Respondents 
may  claim  all  or  part  of  a  notice 
confidential.  EPA  will  disclose 
information  that  is  covered  by  a  claim 
of  confidentiality  only  to  the  extent 
permitted  by,  and  in  accordance  with, 
the  procedures  in  TSCA  section  14  and 
40  CFR  part  2. 

V.  What  are  EPA's  Burden  and  Cost 
Estimates  for  this  ICR? 

Under  the  PRA,"burden"  means  the 
total  time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  Agency. 
For  this  collection  it  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 


existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

The  ICR  provides  a  detailed 
explanation  of  this  estimate,  which  is 
only  briefly  summarized  in  this  notice. 
The  annual  public  burden  for  this 
collection  of  information  is  estimated  to 
average  1.0  hour  per  response.  The 
following  is  a  summary  of  the  estimates 
taken  from  the  ICR: 

Respondents/affected  entities: 
Manufacturers  and  importers  of 
chemical  substances,  mixtures,  or 
categories. 

Estimated  total  number  of  potential 
respondents:  100. 

Frequency  of  response:  On  occasion. 

Estimated  average  number  of 
responses  for  each  respondent:  1. 

Estimated  total  annual  burden  hours: 
100  hours. 

Estimated  total  annual  burden  costs: 
$8,075. 

VI.  Are  There  Changes  in  the  Estimates 
from  the  Last  Approval? 

There  is  a  decrease  of  100  hours  (fix)m 
200  hours  to  100  hours)  in  the  total 
estimated  respondent  burden  compared 
with  that  identified  in  the  information 
collection  request  most  recently 
approved  by  OMB.  This  decrease 
reflects  EPA's  experience  over  the  last  3 
years  in  which  the  Agency  received 
fewer  Inventory  corrections  annually 
than  was  anticipated  in  the  current 
information  collection. 

Vn.  What  is  the  Next  Step  in  the 
Process  for  this  ICR? 

EPA  will  consider  the  comments 
received  and  amend  the  ICR  as 
appropriate.  The  final  ICR  package  will 
then  be  submitted  to  OMB  for  review 
and  approval  pursuant  to  5  CFR 
1320.12.  EPA  will  issue  another  Federal 
Register  notice  pursuant  to  5  CFR 
1320.5(a)(l)(iv)  to  announce  the 
submission  of  the  ICR  to  OMB  and  the 
opportmiity  to  submit  additional 
conunents  to  OMB.  If  you  have  any 
questions  about  this  ICR  or  the  approval 
process,  please  contact  the  technical 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Listof  Subiects 

Environmental  protection,  Reporting 
and  recordkeeping  requirements. 


Dated:  February  2,  2001. 

Stephen  L.  Johnson, 

Acting  Assistant  Administrator  for 
Prevention.  Pesticides  and  Toxic  Substances. 

[FR  Doc.  01-3508  Filed  2-9-01;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6944-1] 

Agency  Information  Collection 
Activities  OMB  Responses 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notices. 

SUMMARY:  This  document  announces  the 
Office  of  Management  and  Budget's 
(OMB)  responses  to  Agency  clearance 
requests,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  ONffl  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  part  9 
and  48  CFR  Chapter  15. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Fanner  at  260-2740,  or  email  at 
Farmer.sandy@epa.gov,  and  please  refer 
to  the  appropriate  EPA  Information 
Collection  Request  (ICR)  Number. 
SUPPLEMENTARY  INFORMATION: 

OMB  Responses  to  Agency  Clearance 
Requests 

OMB  Approvals 

EPA  ICR  No.  1962.01;  Business 
Ownership  Representation:  was 
approved  11/20/2000;  OMB  No.  2030- 
0041;  expires  11/30/2002. 

EPA  ICR  No.  1972.01;  National 
Primary  Drinking  Water  Regulations: 
Radionuclides;  was  approved  11/21/ 
2000;  OMB  No.  2040-0228;  expires  11/ 
30/2003. 

EPA  ICR  No.  0976.10;  The  2001 
Hazardous  Waste  Report  (Biennial 
Report);  in  40  CFR  part  262.41,  264.75, 
and  265.75;  was  approved  12/01/2000; 
OMB  No.  2050-0024;  expires  06/30/ 
2003. 

EPA  ICR  No.  2005.01;  The  RCRA 
Subtitle  C.  Site  Identification  Form;  in 
40  CFR  part  262.41,  264.75,  and  265.75; 
was  approved  12/01/2000;  OMB  No. 
2050-0175;  expires  12/31/2003. 

EPA  ICR  No.  1882.02;  Unregulated 
Contaminant  Monitoring  Regulations  for 
Public  Water  Systems;  Analytical 
Methods  for  List  2  Contaminants 
(Proposed  Rule);  was  approved  12/08/ 
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2000;  OMB  No.  2040-0208;  expires  12/ 
31/2003. 

Short  Term  Extensions 

EPA  ICR  No.  1826.01;  Information 
Collection  for  Equipment  Manufacturer 
Flexibility;  in  40  CFR  part  89,  subpart 
K;  OMB  No.  2060-0369;  on  11/29/2000 
OMB  extended  the  expiration  date 
through  04/30/2001. 

EPA  ICR  No.  1132.05;  NSPS  for 
Volatile  Organic  Liquid  Storage  Vessels; 
in  40  CFR  part  60,  subpart  Kb;  OMB  No. 
2060-0074;  on  11/28/2000  OMB 
extended  the  expiration  date  through 
02/28/2001. 

EPA  ICR  No.  1414.03;  Hazardous 
Organic  NESHAP  (HON);  in  40  CFR  part 
60,  subparts  K,  Kb,  S,  T,  U,  V,  W,  X, 
AAA,  and  40  CFR  part  63,  subparts  F, 
G,  H,  and  I;  OMB  No.  2060-0282i  on  11/ 
28/2000  OMB  extended  the  expiration 
date  through  02/28/2001. 

EPA  ICR  No.  0857.07;  Polychlorinated 
biphenyls  (PCBs):  Manufacturing, 
Processing,  and  Distribution  in 
Commerce  Exemption;  in  40  CFR  part 
750;  OMB  No.  2070-0021;  on  11/22/ 
2000  OMB  extended  the  expiration  date 
through  02/28/2001. 

1 1  EPA  ICR  No.  1001.06;  Polychlorinated 
Biphenyls  (PCBs):  Exclusions, 
Exemptions,  and  Use  Authorizations;  in 
40  CFR  part  761;  in  40  CFR  part  60, 
subpart  S;  OMB  No.  2070-0008;  on  11/ 
22/2000  OMB  extended  the  expiration 
date  through  02/28/2001. 

jl  EPA  ICR  No.  1683.02;  NSPS  for 
Primary  Aluminum  Reduction  Plants, 
Recordkeeping  and  Reporting;  in  40 
CFR  part  60,  subpart  S;  OMB  No.  2060- 
0031;  on  11/22/2000  OMB  extended  the 
expiration  date  through  02/28/2001. 

EPA  ICR  No.  1684.04;  Compression 
gnition  Non-Road  Engine  Certification 
Application;  in  40  CFR  part  86  and  89; 
OMB  No.  2060-0287;  on  11/28/2000 
OMB  extended  the  expiration  date 
through  02/28/2001. 

EPA  ICR  No.  1695.06;  Non-Road 
park-Ignition  Engine  at  or  Below  19 
Kilowatts  for  Emission  Certification  and 
the  Averaging,  Banking,  and  Trading 
Program;  in  40  CFR  part  63,  subpart  R; 
OMB  No.  2060-0338;  on  11/28/2000 
OMB  extended  the  expiration  date 
through  02/28/2001. 

Dated:  February  1,  2001. 
Oscar  Morales,  Director, 

Director,  Collection  Strategies  Division. 
(FR  Doc.  01-3506  Filed  2-9-01;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6944-2] 

Agency  Infonnation  Collection 
Activities;  EPA  iCR  No.  1503.04; 
Submission  to  OMB;  Comment 
Request 

AGENCY:  Envirormiental  Protection 

Agency  (EPA). 

ACTKM:  Notice  of  submission  to  OMB. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  (44 
U.S.C.  3501  et  seq.),  this  document 
announces  that  the  following 
Information  Collection  Request  (ICR) 
has  been  forwarded  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval:  Data  Acquisition 
for  Registration  (EPA  ICR  No.  1503.04; 
OMB  No.  2070-0122).  The  ICR,  which 
is  abstracted  below,  describes  the  nature 
of  the  information  collection  activity 
and  its  expected  burden  and  costs.  The 
Federal  Register  dociunent,  required 
under  5  CFR  1320.8(d),  soliciting 
comments  on  this  collection  of 
information  was  published  on  August  2, 
2000  (65  FR  47491).  EPA  received  no 
comments  on  this  ICR  dining  the  60-day 
comment  period. 

DATES:  Additional  comments  may  be 
submitted  on  or  before  March  14,  2001. 
ADDRESSES:  Send  your  comments, 
referencing  the  proper  ICR  numbers  to: 
Ms.  Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Office  of 
Environmental  Information,  Collection 
Strategies  Division  (2822),  1200 
Pennsylvania  Ave,  NW.,  Washington, 
DC  20460;  And  send  a  copy  of  your 
comments  to:  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB), 
Attention:  Desk  Officer  for  EPA,  725 
17th  Street,  NW.,  Washington,  DC 
20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Farmer  at  EPA  by  phone  on  202- 
260-2740,  by  e-mail: 
farmer.sandy®epa.gov  or  access  the  ICR 
■  at  http://www.epa.gov/icr/icr.htm  and 
refer  to  EPA  ICR  No.  1503.04;  OMB 
Control  No.  2070-0122. 
SUPPLEMENTARY  INFORMATION: 

ICR  Title:  Data  Acquisition  for 
Registration  (EPA  ICR  1503.04,  OMB 
Control  No.  2070-0122). 

ICR  Status:  This  is  a  request  for 
extension  of  an  existing  approved 
collection  that  is  currently  scheduled  to 
expire  on  March  31,  2001.  EPA  is  asking 
OMB  to  approve  this  ICR  for  three  years. 
Under  5  CFR  1320.10(e)(2).  the  Agency 
may  continue  to  conduct  or  sponsor  the 


collection  of  information  while  the 
submission  is  pending  at  OMB. 

Abstract;  The  Federal  Insecticide, 
Fimgicide  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  136)  requires  the 
Environmental  Protection  Agency  (EPA, 
the  Agency)  to  register  pesticides  prior 
to  distribution  and  sale  within  the 
United  States.  FIFRA  also  requires 
applicants  for  pesticide  registration  to 
provide  EPA  with  the  data  needed  to 
assess  whether  the  registration  of  a 
pesticide  would  cause  unreasonable 
adverse  effects  on  human  health  or  the 
environment,  and  grants  EPA  the 
authority  to  require  registrants  to 
provide  additional  data  to  maintain  an 
existing  registration. 

Burden  Statement:  The  annual 
"respondent"  biuden  for  this  ICR  is 
estimated  to  range  from  6,267  hours  to 
54,288  hours  per  response,  depending 
on  the  type  of  DCI. 

According  to  the  PRA,  "burden" 
means  the  total  time,  effort,  or  financial 
resomt;es  expended  by  persons  to 
generate,  maintain,  retain,  or  disclose  or 
provide  information  to  or  for  a  Federal 
agency.  This  includes  the  time  needed 
to  review  instructions;  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information.  The  Agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to  a 
collection  of  information  that  is  subject 
to  approval  under  the  PRA,  unless  it 
displays  a  ciurently  valid  OMB  control 
nimiber.  The  OMB  control  numbers  for 
EPA's  information  collections  appear  on 
the  collection  instnmieiits  or 
instructions,  in  the  Federal  Register 
notices  for  related  rulemakings  and  ICR 
notices,  and,  if  the  collection  is 
contained  in  a  regulation,  in  a  table  of 
OMB  approval  numbers  in  40  CFR  part 
9. 

The  following  is  a  summary  of  the 
burden  estimates  taken  from  the  ICR: 

Respondents/affected  entities:  20. 

Estimated  total  number  of  potential 
respondents:  9. 

Frequency  of  response:  As  needed. 

Estimated  total/average  number  of 
responses  for  each  respondent:  1-2 . 

Estimated  total  aimual  burden  hours: 
91,196. 
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Estimated  total  annual  Non-labor 
burden  costs:  SO. 

Dated:  February  1,  2001. 
Oscar  Morales, 

Director,  Collection  Strategies  Division. 
[FR  Doc.  01-3507  Filed  2-9-01;  8:45  am] 
■UJNO  COM  asao-«o-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6843-7] 

Science  Advisory  Board;  Notification 
of  Public  Advisory  Committee  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463, 
notice  is  hereby  given  that  the 
Environmental  Models  Subcommittee 
(EMS)  National-Scale  Air  Toxics 
Assessment  (NATA)  Review  Panel 
(hereafter,  "NATA  Review  Panel")  of 
the  USEPA  Science  Advisory  Board's 
(SAB)  Executive  Committee  (EC)  will 
meet  on  the  dates  and  times  noted 
below.  All  times  noted  are  Eastern 
Standard  Time.  All  meetings  are  open  to 
the  public:  however,  seating  is  limited 
and  available  on  a  first  come  basis. 

Important  Notice:  Documents  that  are 
the  subject  of  SAB  reviews  are  normally 
available  firom  the  originating  EPA  office 
and  are  not  available  from  the  SAB 
Office — information  concerning 
availability  of  documents  from  the 
relevant  Program  Office  is  included 
below. 

I— EC/EMS  NATA  Review  Panel 
Teleconference — February  21,  2001 

The  Agency  is  planning  to  conduct  an 
initial,  national-scale  assessment  of  the 
potential  health  risks  associated  with 
inhalation  exposures  to  32  air  toxics 
identified  as  priority  pollutants  by  the 
Agency's  Integrated  Urban  Air  Toxics 
Strategy,  plus  diesel  emissions.  While  a 
number  of  the  elements  of  this  assessment 
plan  have  already  undergone  scientific  peer 
review,  the  entire  assembly  of  these  elements 
and  application  of  the  full  assessment 
approach  have  nai^Therefore.  the  Agency  is 
asking  the  NATA  Review  Panel  to  comment 
on  the  appropriateness  of  the  overall 
approach,  including  the  data,  models,  and 
methods  used,  and  the  ways  these  elements 
have  been  integrated,  as  well  as  to  suggest 
ways  to  improve  these  approaches  for 
subsequent  national-scale  assessments. 

As  a  first  step  in  this  review,  the  NATA 
Review  Panel  will  conduct  a  public 
conference  call  on  Wednesday  February  21, 
2001  from  11  am  to  1  pm  (Eastern  Standard 
Time).  The  call  will  be  hosted  out  of  the  EPA 
Science  Advisory  Board  Conference  Room 
(Room  6013),  Ariel  Rios  Federal  Building. 
1200  Pennsylvania  Avenue,  NW., 
Washington,  DC  20004.  Interested  members 
of  the  public  may  attend  in  person  or  connect 
to  the  teleconference  by  phone.  The  purpose 


of  the  call  is  to  provide  Panel  Members  with 
the  opportunity  to  clarify  the  Charge 
questions  (see  below),  request  any 
supplemental  materials  firom  the  Agency,  ask 
questions  on  materials  already  received  from 
the  Agency,  and  discuss  preparations  for  a 
public  meeting  of  the  NATA  Review  Panel  on 
March  20-21.  2001  in  Durham,  NC  (see 
below  for  details  on  the  March  meeting). 

Providing  Public  Comments— the  NATA 
Review  Panel  will  not  be  accepting  oral  or 
written  public  comments  at  the  conference 
call,  since  this  is  an  information-gathering 
meeting.  Public  comments  in  both  formats 
will  be  accepted  at  the  meeting  on  20-21, 
2001  (see  details  below). 

For  Further  Information — To  obtain 
information  concerning  this  teleconference, 
please  contact  Dr.  K.  Jack  Kooyoomjian, 
Designated  Federal  Officer  pFO)  (see  contact 
information  below).  To  obtain  information 
about  how  to  participate  in  this 
teleconference,  please  contact  Ms.  Betty 
Fortune  (see  contact  information  below).  A 
draft  agenda  for  the  teleconference  will  be 
posted  on  the  SAB  website  (www.epa.gov/ 
sab)  approximately  10  days  prior  to  the 
teleconference. 

2— NATA  Review  Panel  Meeting— March 
20-21, 2001 

The  NATA  Review  Panel  will  meet  on 
Tuesday  and  Wednesday.  March  20-21,  2001 
at  the  USEPA  Environmental  Research  Center 
(ERC)  Annex  Building,  Room  S-23,  79  T.W. 
Alexander  Drive.  Durham,  NC.  The  meeting 
will  begin  at  9  am  and  end  no  later  than  5 
pm  each  day. 

Purpose  of  the  Meeting— The  NATA 
Review  Panel  will  review  and  receive 
technical  public  comments  on  the  EPA 
Document  entitled  "National-Scale  Air 
Toxics  Assessment  for  1996",  (EPA-453/R- 
01-003),  dated  January,  2001.  The  Panel  will 
respond  to  questions  in  the  Charge  (see 
below)  that  has  been  negotiated  with  the 
Agency:  The  Panel  is  free  to  address 
additional  questions,  as  it  sees  fit. 

Charge  Qjestions — Keeping  in  mind  the 
stated  goals  and  preliminary  nature  of  this 
assessment.  EPA  asks  the  NATA  Review 
Panel  to  generally  comment  on  the 
appropriateness  of  the  overall  approach, 
including  the  data,  models,  and  methods 
used,  and  the  ways  in  which  these  elements 
have  been  integrated.  Also,  EPA  solicits 
suggestions  on  ways  to  improve  these 
approaches  for  subsequent  national -scale 
assessments.  Specifically: 

1.  Given  the  nature  of  the  National  Toxics 
Inventory  (NTI)  and  the  methods  by  which  it 
was  developed  and  reviewed,  have  available 
emissions  data  been  appropriately  adapted 
for  use  in  this  assessment?  Can  the  Panel 
suggest  improvements  to  EPA's  application 
of  the  NTI  for  use  in  future  initial  national- 
scale  assessments? 

(a)  Can  the  Panel  suggest  improvements  to 
the  treatment  of  compound  classes  (e.g.. 
chromium  and  compounds),  given  the  nature 
of  the  information  available  in  the  inventory? 

(b)  Can  the  Panel  suggest  improvements  to 
the  methods  used  to  spatially  distribute  area 
and  mobile  source  emissions? 

(c)  Can  the  Panel  suggest  improvements  to 
the  methods  used  to  sfteqify  default  point 


source  emission  characteristics  in  lieu  of 
missing  emissions  data? 

2.  Is  the  approach  taken  for  the  geographic 
aggregation  of  ambient  and  exposure 
concentrations  generated  by  the  ASPEN  and 
HAPEM4  models  appropriate  in  light  of  the 
limitations  of  the  models  and  of  the  available 
emissions  data? 

3.  Has  available  dose-response  information 
(e.g.,  different  sources  of  information,  a 
different  prioritization  scheme)  been 
appropriately  used  in  this  assessment?  Can 
the  Panel  suggest  methods  that  could 
improve  upon  the  use  of  available  dose- 
response  information? 

4.  What  are  the  strengths  and  the 
weaknesses  of  the  overall  conceptual 
approach  to  risk  characterization  used  in  this 
assessment?  Given  the  underlying  science 
and  the  intended  purposes  of  the  assessment, 
can  the  Panel  suggest  ways  in  which  the  risk 
characterizaUqn  could  be  improved? 

(a)  Is  the  method  used  to  aggregate  cancer 
risks  appropriate?  The  aggregation  of 
carcinogenic  risk  within  two  categories, 
based  on  weight-of-evidence  classifications, 
is  of  particular  interest. 

(b)  Is  the  method  used  to  aggregate  non- 
cancer  hazards  appropriate?  The  summation 
of  hazard  quotients  within  target  organs,  the 
categorization  of  siuns  by  ranges  of 
uncertainty  factors,  and  the  inclusion  of  all 
target  organs  (as  opposed  to  only  the  organs 
associated  with  the  critical  effect)  are  of 
particular  interest. 

5.  Although  EPA  has  concluded  that 
available  data  are  not  sufficient  to  develop  a 
reliable  quantitative  estimate  of  cancer  unit 
risk  for  diesel  emissions,  it  is  clear  that  this 
pollutant  class  may  be  of  significant  concern 
in  a  number  of  urban  settings.  The  risk 
characterization  in  this  report  includes  a 
discussion  of  diesel  particulate  matter  to  help 
states  and  local  areas  frame  the  importance 
of  this  pollutant  compared  to  the  other  air 
toxics.  In  the  context  of  this  assessment,  is 
the  discussion  in  this  report  regarding 
making  risk  comparisons  among  other  air 
toxics  appropriate?  Can  the  Ptmel  provide 
any  suggestions  that  would  improve  upon 
this  approach  to  comparing  the  toxic  health 
effects  of  diesel  particulate  matter  with  other 
pollutants? 

6.  Given  the  limitations  inherent  in  this 
preliminary  assessment,  have  uncertainty 
and  variability  been  appropriately 
characterized? 

(a)  Can  the  Panel  suggest  ways  that  the 
characterization  of  uncertainty  ahd 
variability  could  be  improved,  made  more 
transparent,  or  integrated  more  effectively 
into  the  risk  characterization? 

(b)  Can  the  Panel  suggest  methods  for 
quantifying  individtial  as  well  as  composite 
uncertainties  associated  v«rith  the  emissions 
inventory,  dispersion  modeling,  exposure 
modeling,  dose-response  assessment, 
quantitative  risk  estimates,  and  accumulation 
of  risk  across  air  toxics? 

7.  Have  the  results  of  the  assessment  been 
appropriately  and  clearly  presented?  Can  the 
Panel  suggest  alternative  methods  or  formats 
that  could  improve  the  presentation  and 
communication  of  these  results? 

8.  Does  the  Panel  have  suggestions  for 
research  priorities  that  would  improve  such 
air  toxics  assessments  in  the  future? 
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Availability  of  Review  Materials — ^To 
)btain  a  copy  of  the  review  document 
National-Scale  Air  Toxics  Assessment  for 
1996,  EPA-453/R-01-003,  dated  January, 
:!001)  and  supporting  appendices,  please 
(:ontact  Ms.  Barbara  Miles  at  U.S.  EPA, 
OAQPS/ESD/REAG  (MD-13),  Research 
triangle  Park,  NC  27711;  telephone  (919) 

E 41-5648:  facsimile  (919)  541-0840;  e-mail 
iiles.barbara@epa.gov.  Please  provide  the 
title  and  the  EPA  number  for  the  document, 
as  well  as  your  name  and  address.  The 
document  will  be  dispensed  in  CD  ROM 
format  unless  the  requestor  requires  a  paper 
fcopy.  Internet  users  may  download  a  copy 
qt>m  EPA's  National  Center  for 
tnvironmental  Assessment's  (NCEA)  website 
{http://www.epa.gov/nataf). 
I    Following  the  meeting,  the  NATA  Review 
anel  will  draft  a  publicly  available  report 
at  will  be  forwarded  to  the  SAB  Executive 
mmittee  for  final  review  and  approval, 
nor  to  transmittal  to  the  Agency.  This 
^view  will  be  announced  in  a  subsequent 
federal  Register  notice. 
I    For  Further  Information — Members  of  the 

gublic  desiring  additional  information  about 
le  meeting  should  contact  Dr.  K.  Jack 
kooyoomjian.  Designated  Federal  Officer 
(DFO),  Environmental  Models  Subconunittee, 
filational-Scale  Air  Toxics  Assessment 
Review  Panel,  US  EPA  Science  Advisory 
Board  (1400A),  U.S.  EPA,  1200  Pennsylvania 
Avenue,  NW,  Washington,  DC  20460  (FedEx 
address:  US  EPA  Science  Advisory  Board, 
Suite  6450, 1200  Pennsylvania  Avenue.  NW. 
Washington.  DC  20004);  telephone/voice 
mail  at  (202)  564-4557;  fox  at  (202)  501- 
1)582;  or  via  e-mail  at  kooyoomjian. jack 
Oepa.gov.  The  draft  agenda  will  be  available 
approximately  two  weeks  prior  to  the 
meetings  on  the  SAB  website  [http:// 
tvww.epa.gov/sab)  or  from  Ms.  Betty  Fortime 
(it  (202)  564-4534;  fax:  (202)  501-0582;  or  e- 
^ail  at:  fortune.betty@epa.gov. 
I    Providing  Public  Comments — Members  of 
the  public  who  wish  to  make  a  brief  oral 
presentation  at  the  meeting  must  contact  Dr. 
kooyoomjian  in  writing  (by  letter,  fax,  or  e- 
mail — see  previously  stated  information)  no 
later  than  12  noon  Eastern  Time,  Wednesday, 
March  14,  2001  in  order  to  be  included  on 
the  Agenda.  Written  statements  will  be 
Accepted  in  the  SAB  Staff  office  up  imtil  two 
days  following  the  meeting  (by  close  of 
{business,  March  23,  2001). 

B.  NATA  Review  Panel  Contingent 
tTeleconference — April  24,  2001 

The  NATA  Review  Panel,  may,  depending 
n  progress  achieved  in  developing  its  report 
from  the  March  20-21,  2001  meeting, 
convene  in  a  public  teleconference  on 
Tuesday,  April  24,  2000  between  1  and  3  pm. 
The  meeting  will  be  coordinated  through  a 
bonference  call  connection  in  Room  6013  in 
the  US  EPA.  Ariel  Rios  Building,  1200 
Pennsylvania  Avenue.  NW,  Washington.  DC 
20004.  The  public  is  encouraged  to  attend  the 
eeting  in  the  conference  room  noted  above, 
owever,  a  limited  number  of  the  public  may 
so  attend  through  a  telephonic  link, 
dditional  instructions  about  how  to 
participate  in  the  meeting  can  be  obtained  by 
calling  Ms.  Betty  Fortune  prior  to  the  meeting 
(see  contact  information  given  above). 


Purpose  of  the  Meeting — ^The  NATA 
Review  Panel  is  planning  a  teleconference  for 
the  above  noted  date  on  a  contingency  basis. 
The  teleconference  will  be  convened  only  if, 
in  the  opinion  of  the  Panel  Chair,  it  is  needed 
to  address  issues  that  require  further 
discussion  prior  to  completion  of  the 
Committee's  report.  A  decision  as  whether  or 
not  the  teleconference  (announced  in  this 
meeting  notice]  will  be  convened  will  be 
made  by  close  of  business,  Friday,  April  13, 
2001, 11  days  prior  to  the  tentatively 
scheduled  date.  The  decision  on  the 
teleconference  will  be  posted  to  the  SAB 
website  [www.epa.gov/sab);  or  members  of 
the  public  may  call  or  email  Ms.  Betty 
Fortune  at  the  telephone  and  e-mail  address 
previously  given. 

Availability  of  Review  Materials — ^If  this 
teleconference  is  to  be  held,  a  list  of  the 
issues  to  be  discussed,  along  with  a  draft 
meeting  agenda,  will  be  posted  on  the  SAB 
website  {www.epa.gov/sab)  under  the 
"Agenda"  heading  on  or  about  April  13, 
2001.  If  the  meeting  is  canceled,  a  notice  will 
be  posted  on  the  SAB  website  to  that  effect, 
as  well. 

For  Further  Information — ^To  obtain 
information  concerning  this  contingent 
teleconference,  please  contact  Dr.  K.  Jack 
Kooyoomjian,  Designated  Federal  Officer 
(DFO)  (see  contact  information  previously 
given).  To  obtain  information  about  how  to 
participate  in  this  teleconference,  please 
contact  Ms.  Betty  Fortune  (see  contact 
information  previously  given). 

Providing  Oral  or  Written  Comments  at  SAB 
Meetings 

It  is  the  policy  of  the  Science  Advisory 
Board  to  accept  written  public  comments  of 
any  length,  and  to  accommodate  oral  public 
comments  whenever  possible.  The  Science 
Advisory  Board  expects  that  public 
statements  presented  at  its  meetings  will  not 
be  repetitive  of  previously  submitted  oral  or 
written  statements. 

Oral  Comments:  In  general,  each 
individual  or  group  requesting  an  oral 
presentation  at  a  face-to-face  meeting  will  be 
limited  to  a  total  time  of  ten  minutes.  For 
teleconference  meetings,  opportunities  for 
oral  comment  will  usually  be  limited  to  no 
more  than  three  minutes  per  speaker  and  no 
more  than  fifteen  minutes  total,  unless 
otherwise  stated.  Deadlines  for  getting  on  the 
public  speaker  list  for  a  meeting  are  given 
above.  Speakers  should  bring  at  least  35 
copies  of  their  comments  and  presentation 
slides  for  distribution  to  the  reviewers  and 
public  at  the  meeting. 

Written  Comments:  Although  the  SAB 
accepts  written  comments  until  the  date  of 
the  meeting  (unless  otherwise  stated],  written 
comments  should  be  received  in  the  SAB 
Staff  Office  at  least  one  week  prior  to  the 
meeting  date  so  that  the  comments  may  be 
made  available  to  the  committee  for  their 
consideration.  Comments  should  be  supplied 
to  the  appropriate  DFO  at  the  address/contact 
information  noted  above  in  the  following 
formats:  one  hard  copy  with  original 
signature,  and  one  electronic  copy  via  e-mail 
(acceptable  file  formats:  WordPerfect,  Word, 
or  Rich  Text  files  (in  IBM-PC/Windows  95/ 
98  format).  Those  providing  written 


comments  and  who  attend  the  meeting  are  . 
also  asked  to  bring  25  copies  of  their 
comments  for  public  distribution. 

General  Information — Additional 
information  concerning  the  EPA  Science 
Advisory  Board,  its  structure,  function,  and 
composition,  may  be  found  on  our  Website 
(http://www.epa.gov/sab]  and  in  The  FY2000 
Annual  Report  of  the  Staff  Director  which  is 
available  firom  the  SAB  Publications  Staff  at 
(202)  564-4533  or  via  fax  at  (202)  501-0256. 
Committee  rosters,  draft  Agendas  and 
meeting  calendars  are  also  located  on  our 
website. 

Meeting  Access — Individuals  requiring 
special  accommodation  at  this  meeting, 
including  wheelchair  access  to  the 
conference  room,  should  contact  Dr. 
Kooyoomjian  at  least  five  business  days  prior 
to  the  meeting  so  that  appropriate 
arrangements  can  be  made. 

Dated:  February  1 ,  2001 . 
Donald  G.  Barnes, 

Staff  Director,  Science  Advisory  Board. 
(FR  Doc.  01-3503  Filed  2-9-01;  8:45  am] 
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ENV1R0NMEHTAL  PROTECTION 
AGENCY 

[FRL-6942-9] 

Proposed  Administrative  Cost 
Recovery  Agreement  Under  CERCLA 
Section  122(h)  for  Recovery  of  Past 
Response  Costs  at  ttte  Onondaga 
Nation  Drum  Suparfund  Site, 
Onondaga  Indian  Nation  Territory, 
Town  of  Nedrow,  New  York 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice;  request  for  public 

comment. 

SUMMARY:  In  accordance  with  section 
122(i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980,  as  amended  ("CERCluA"),  42 
U.S.C.  9622{i),  notice  is  hereby  given  of 
a  proposed  administrative  settlement, 
entered  into  pursuant  to  Section  122(h) 
of  CERCLA,  42  U.S.C.  9622(h),  for 
recovery  of  past  response  costs 
concerning  the  Onondaga  Nation  Drum 
Superfund  Site  ("Site")  located  in 
Onondaga  Indian  Nation  Territory, 
Town  of  Nedrow,  New  York.  The 
settlement  with  the  U.S.  Environmental 
Protection  Agency  ("EPA")  is  entered 
into  with  Aventis  Cropscience  USA,  Inc. 
and  Stauffer  Management  Company 
("Settling  Parties").  The  Setthng  Parties 
have  agreed  to  reimburse  $100,000.00  of 
past  response  costs  incurred  by  EPA 
with  respect  to  the  Site.  This  settlement 
includes  a  covenant  not  to  sue  the 
Settling  Parties  pursuant  to  section 
107(a)  of  CERCLA,  42  U.S.C.  9607(a),  for 
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all  costs  that  EPA  paid  at  or  in 
connection  with  the  Site  through  the 
effective  date  of  the  agreement.  For 
thirty  (30)  days  following  the  date  of 
publication  of  this  notice,  EPA  will 
receive  written  conunents  relating  to  the 
settlement.  The  Agency  will  consider  all 
comments  received  and  may  modify  or 
withdraw  its  consent  to  the  settlement 
if  comments  received  disclose  facts  or 
considerations  that  indicate  that  the 
proposed  settlement  is  inappropriate, 
improper,  or  inadequate.  The  Agency's 
response  to  any  comments  received  will 
be  available  for  public  inspection  at  the 
EPA.  Region  II,  290  Broadway,  New 
York,  New  York  10007-1866' 
DATES:  Comments  must  be  submitted  on 
or  before  March  14,  2001. 
ADDRESSES:  The  proposed  settlement  is 
available  for  pubUc  inspection  at  the 
United  States  Environmental  Protection 
Agency,  Region  D,  290  Broadway,  New 
York,  New  York  10007-1866.  A  copy 
may  be  requested  from  Brian  Cair, 
Assistant  Regional  Counsel,  at  the 
address  listed  below.  Comments  should 
be  addressed  to  Brian  Carr,  and  should 
reference  the  Onondaga  Nation  E)rum 
Superfund  Site  loicated  in  Onondaga 
Indian  Nation  Territory,  Town  of 
Nedrow,  New  York,  Docket  No. 
CERCLA-O2-2D0O-2022. 
FOR  FURTHER  MFORtlATION  COHTACT: 
Brian  Carr,  Assistant  Regional  Counsel, 
New  York/Caribbean  Superfund  Branch, 
Office  of  Regional  Counsel,  U.S. 
Environmental  Protection  Agency,  17th 
Floor,  290  Broadway,  New  York,  New 
York  10007-1866.  Telephone:  212-637- 
3170. 

Dated:  January  19,  2001. 
William  J.  Muszynaki, 
Acting  Regiona]  Administrator,  Region  2. 
[FR  Doc.  01-3505  Filed  2-9-01;  8:45  ami 
BiujNQ  cooe  68a»-«0-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Infonnatlon 
Collection(s)  Being  Submittod  to  0MB 
for  Review  and  Approval 

February  2,  2001. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden, 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportiinity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  S(>onsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 


number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  nimiber. 
Conunents  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  March  14,  2001. 
If  you  anticipate  that  you  will  be 
submitting  conmients,  but  find  it 
difBcult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commission,  Room  1-A804,  445  12th 
Street,  SW.,  Washington,  DC  20554  or 
via  the  Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmjth@fcc.gov. 
SUPPLEMENTARY  MFORMATKMI: 

OMB  Control  Number:  3060-0779. 

Title:  Amendment  to  Part  90  of  the 
Commission's  Rules  to  Provide  for  Use 
of  the  220-222  MHz  Band  by  the  Private 
Land  Mobile  Radio  Service,  PR  89-552. 

Form  Numbers:  FCC  601. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Businesses  or  other  for- 
profit  entities;  Not-for-profit 
institutions;  Individuals  or  households; 
and  State,  Local,  or  Tribal  Government. 

Number  of  Respondents:  27,062. 

Estimated  Time  per  Response:  8 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirements;  Third  party 
disclosure. 

Total  Annual  Burden:  112,450  hours. 

Total  Annual  Costs:  $28,490,000. 

Needs  and  Uses:  This  information 
collection  includes  rules  to  govern  the 
future  operation  and  licensing  of  the 
220-222  MHz  band  (220  MHz  service). 
In  establishing  this  licensing  plan,  the 
FCC's  goal  is  to  establish  a  flexible 
regulatory  framework  that  allows  for 
efficient  licensing  of  the  220  MHz 
service,  eliminates  unnecessary 


regulatory  burdens,  and  enhances  the 
competitive  potential  of  the  220  MHz 
service  in  the  mobile  service 
marketplace.  However,  as  with  any 
licensing  and  operational  plan  for  radio 
service,  a  certain  number  of  regulatory 
and  informational  burdens  are  necessary 
to  verify  licensee  compliance  with  FCC 
rules. 

OMB  Control  Number:  3060-0897. 

Title:  MDS  and  ITFS  Two-Way 
Transmissions. 

Form  Numbers:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Businesses  or  other  for- 
profit  entities;  Not-for-profit 
institutions;  and  State,  Local,  or  Tribal 
Government. 

Number  of  Respondents:  130,888. 

Estimated  Time  per  Response:  8 
hours. 

Frequency  of  Response: 
Recordkeeping;  On  occasion  reporting 
requirements;  Third  party  disclosure. 

Total  Annual  Burden:  223,618  hours. 

Total  Annual  Costs:  $5,431,000. 

Needs  and  Uses:  This  information 
collection  includes  rules  that 
collectively  form  the  MDS  and  ITFS 
two-way  services.  The  FCC  rules  for 
two-way  transmissions  for  MDS  and 
nrS  will  allow  two-way  licensing  and 
provide  greater  flexibility  in  the  use  of 
the  allotted  spectrum  to  licensees.  The 
rules  wrill  further  eliminate  market  entry 
barriers  for  small  entities.  The  FCC  will 
use  this  information  to  ensure  that  MDS 
and  ITFS  applicants,  conditional 
licensees,  and  licensees  have  considered 
properly  under  the  FCC's  rules  the 
potential  for  harmful  interference  from 
their  facilities. 

OMB  Control  Number:  3060-0914. 

Title:  Petition,  Pursuant  to  Section  7 
of  the  Act,  for  a  Waiver  of  the  Airborne 
Cellular  Rule,  or,  in  the  Alternative,  for 
a  Declaratory  Ruling. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Businesses  or  other  for- 
profit  entities;  Federal  Government;  and 
State,  Local,  or  Tribal  Government. 

Number  of  Respondents:  30. 

Estimated  Time  per  Response:  8 
hours. 

Frequency  of  Response: 
Recordkeeping;  On  occasion  reporting 
requirements. 

Total  Annual  Burden:  240  hours. 

Total  Aimual  Costs:  None. 

Needs  and  Uses:  The  FCC  has  reset  an 
Order  it  adopted  on  December  24, 1998, 
that  grants  conditionally  AiiCell's 
waiver  request  of  47  CFR  22.925.  The 
waiver  permits  AirCell,  Inc.  and  a 
number  of  cellular  licensees,  which 
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jointly  entered  into  resale  agreements 
with  AirCell,  Inc.,  to  furnish  system 
capacity  for  the  provision  of  cellular 
service  on  a  secondary,  conditional 
basis  to  airborne  terminal  imits  using 
technology  developed  by  AirCell,  Inc. 
The  waiver  also  gives  AirCell  the 
authority  to  operate  a  specially  designed 
mobile  cellular  telecommunications 
unit  for  use  aboard  general  aviation 
aircraft.  The  AirCell  system  gives  the 
public  greater  access  to  safety-related 
data  and  wireless  telephone  services  for 
general  aviation  and  equips  pilots  with 
a  transmission  facility  that  can  provide 
a  method  of  receiving  real-time 
information  about  changing  weather 
conditions,  navigation,  telemetry,  and 
aircraft  operations. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

{FR  Doc.  01-3520  Filed  2-9-01;  8:45  am] 

BUJJNe  COOE  «n2-oi-p 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  01-188] 

Proceas  to  Update  the  International 
Bureau's  Records  for  Carriers  That 
Provide  International 
Telecommunications  Services, 
Correction 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Notice;  correction. 


S4JMMARY:  This  document  contains 
corrections  to  the  Notice  which  was 
published  in  the  Federal  Register  on  . 
Monday,  February  5,  2001  (66  FR  8972). 
The  date  announcing  the 
commencement  of  the  90-day  period 
was  incorrect.  This  docuiment  corrects 
that  error. 

DATES:  The  90-day  filing  period 
commences  on  February  5,  2001. 

ADDRESSES:  Federal  Communications 
Commission,  Secretary,  445  12th  Street, 
SW.,  Room  TW-B204F,  Washington,  DC 
20554. 


FOR  FURTHER  INFORMATION  CONTACT: 
Rebecca  Arbogast,  International  Bureau, 
(202)  418-1460. 

SUPPLEMENTARY  INFORMATION:  The  FCC 
published  a  document  in  the  Federal 
Register  on  February  5,  2001  (66  FR 
8972).  hi  that  document  (page  8972, 
column  2)  and  (page  8973  colimm  2), 
the  dates  for  the  commencement  of  the 
90-day  period  are  incorrect.  The  correct 
date  is  February  5,  2001. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  01-3519  Filed  2-9-01;  8:45  am] 

BILUNG  COOE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  2463] 

Petitions  for  Reconsideration  and 
Clarification  of  Action  in  Ruiemalcing 
Proceedings 

February  2,  2001. 

Petitions  for  Reconsideration  and 
Clarification  have  been  filed  in  the 
Commission's  rulemaking  proceedings 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  Section 
1.429(e).  The  full  text  of  these 
documents  are  available  for  viewing  and 
copying  in  Room  CY-A257,  445  12th 
Street,  S.W.,  Washington,  D.C.  or  may 
be  purchased  bom  the  Commission's 
copy  contractor,  ITS,  hic.  (202)  857- 
3800.  Oppositions  to  these  petitions 
must  be  filed  by  February  27,  2001.  See 
section  1.4(b)(1)  of  the  Commission's 
rules  (47  CFR  1.4(b)(1)).  Replies  to  an 
opposition  must  be  filed  within  10  days 
after  the  time  for  filing  oppositions  have 
expired. 

Subject:  Federal-State  Joint  Board  on 
Universal  Service  (CC  Docket  No.  96- 
45),  Western  Wireless  Corporation 
Petition  for  Designation  as  an  Eligible 
Telecommunications  Carrier  In  the  State 
of  Wyoming. 

Number  of  Petitions  Filed:  2. 

Subject:  Federal-State  Joint  Board  on 
Universal  Service  (CC  Docket  No.  96- 
45). 


Number  of  Petitions  Filed:  1. . 

Subject:  Amendment  of  Section 
73.202(b),  FM  Table  of  Allotments,  FM 
Broadcast  Stations.  (Strattanville  and 
Farmington  Township,  Pennsylvania) 
(MM  Docket  No.  99-58,  RM-9461,  RM- 
9611) 

Number  of  Petitions  Filed:  1. 

Subject:  Amendment  of  Section 
73.202(b),  Table  of  Allotments,  FM 
Broadcast  Stations  (Alva,  Mooreland, 
Tishomingo,  Tuttle,  and  Woodward, 
Oklahoma)  (MM  Docket  No.  98-155. 
RM-9082,  RM-9133) 

Number  of  Petitions  Filed:  1. 

Federal  Communications  Commission. 

N4agalie  Roman  Salas, 

Secretary. 

[FR  Doc.  01-3517  Filed  2-9-01;  8:45  ami 

BILUNQ  COOE  S712-01-M 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7 A  of  the  Clayton  Act,  15 
U.S.C.  18a,  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  period  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  writh  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Trans* 


Acquiring 


Acquired 


Entities 


TRANSACTIONS  GRANTED  EARLY  TERMINATION— 01A>8/2001 


20005155 
20010375 


Atmos  Energy  Corporation 
Winn-Dixie  Stores,  I  no  


Citizens  Communications  Company 

Bruckmann,  Rosser,  Sherrill  &  Co.,  L.P 


Citizens  Communications  Company. 

Delchamps,  Inc.,  debtor-in-possessKXi 

Interstate  Jitney  Jungle  Stores,  \nc., 
debtor-in-possession 

Jitney  Jungle  Stores  of  America,  Inc., 
debtor-in-possession. 

P&S  Operations,  Inc.,  debtor-in-posses- 
sion. 
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Trans* 

Acquiring 

Acquired 

Entities 

Pump  &   Save,   Inc.,   debtor-in-posses- 

sion. 

Souttiem  Jitney  Jungle  Company,  Inc., 

debtor-in-possession . 

Supermarket  Cigarette  Sales,  Inc.,  debt- 

or-in-possession. 

TRANSACTIONS  GRANTED  EARLY  TERMINATION— 01/09/2001 


20011034 
20011075 
20011106 
20011113 

20011177 

20011061 
20011103 

2001 11M 
20011154 
20011159 
20011162 
20011178 
20011180 

20011184 
20011188 


Aventis  

U.S.  Concrete,  \r)c  

University  Community  Hospital,  Inc 
Total  Fina  Elf  S.A 


Westboro  Properties  LLC 


aaiPtiarma  Inc „ 

Blue  Circle  Industries,  PLC 

Sun  Coast  Hospital,  Inc 

Dicl(erson  L.  Whitr>ey,  Jr  ... 


Bunge  International  Limited 


aaiPharma  Inc. 
Blue  Circle  Materials  Inc. 
Sun  Coast  Hospital,  Inc. 
McGean — Rohco  Worldwide, 
McGean-Rohco,  Inc. 
Bunge  First  Capital  Limited. 


Inc. 


TRANSACTIONS  GRANTED  EARLY  TERMINATION— 01/11/2001 


20011190 
20011191 
20011192 
20011193 
20011196 
20011198 

20011199 
20011201 
20011202 
20011206 
20011208 

20011215 
20011218 
20011223 
20011229 

20011115 
20011140 
20011152 

20011200 
20011203 
20011204 
20011213 
20011214 

20011216 
20011217 


General  Electric  Company 

Madison  Deartx>m  Capital  Partners  IV, 
LP. 

Paul  Levy  „ 

The  Kroger  Co 

iBasis,  Inc  

Aurora  Equity  Partriers  II  LP  

Infogrames  Entertainment  SA  

Teiephone  and  Data  Systems,  IrK.  Vot- 
ing TmsL 

Soia  International,  Inc 

Thomas  H.  Lee  Equity  Fund  III,  LP 


Polycom,  Irx: _ 

KINO  Management,  LLC  „ 

Anheuser-Bush  Companies,  IrK , 

United  Auto  Group,  Inc = 

Citizens  Communications  Company  .... 
Business  News  Pubiishing  Company 
LLC. 

McLeodUSA  Incorporated  , 

Michael  S.  Smith 

Western  Distributing  Company 

Kent  P.  Dauten 

Bessemer  Securities  L.L.C 


American  Express  Company  

ITOCHU  Corporation  

Keamy  Mesa  FinarKial  Credit  Union 
Berkshire  Hathaway  inc 


R.  MarkBostKk 
Burt  I.  Hanis,  Sr 


Rational  Software  Corporation  

Fleming  Companies,  Inc 

Priceinteractive,  Irx:  

Har  Technotogies,  Inc 

Hasbro,  Inc  

Ctiorus  Communkntkxis  Group,  Ltd 


Charles  E.  Crews 
Covance  Inc 


Accord  Networks,  Inc 

IFCO  Enterprises.  Inc 

La  Joila  Capital,  Inc „.. 

George  C.  Andreas 

Berkshire  Teiephone  Company 
Elsevier  NV  


OSPG  III,  Inc 

Stone  Energy  Corporatkxi 

Zulanas  Partners  

Paul  B.  Steeter,  Sr 

Stanley  G.  Pride  


Pacifk:  Century  Financial  

AUied  Products  Corporation  

Santel  Federal  Credit  Union  

Manville  Personal  Injury  Settlement  Trust 


Comcar  Leasing,  Inc. 
Harriscope  of  Los  Angeles, 


Inc. 


Ratk>nal  Software  Corporation 

Baker's  Food  Group,  Inc. 

Priceinteractive,  Inc. 

Har  Technotogies,  Inc. 

Hasbro,  Inc. 

Chorus  Communicatkxts  Group,  Ltd. 

Oracle  Lens  Manufacturing  Corporation. 
Covance  Clinical  and  Periapproval  Serv- 

Kes  Ltd. 
Covance      Pharmaceutrcal      Packaging 

Sendees  AG. 
Convance     Pharmaceutical     Packaging 

Sen/Kes  Inc. 
Accord  Networtcs,  Inc. 
IFCO  Enterprises,  Inc. 
La  Jolla  Capital,  Inc. 
Lantzsch-Andreas  Enterprises,  Inc. 
Berkshire  Telephone  Company. 
Reed  Elsevier  Inc. 

OSPG  III,  Inc. 

Stone  Energy  Corporation. 

Zulanas  Distributors,  Inc. 

Freed's  Bakery,  Inc. 

Pride  Manufacturing  Company  and  Pride 

Golf  Tee  Company. 
Pacific  Century  Financial. 
Allied  Products  Corporation. 
Santel  Federal  Credit  Union. 
Johns  Manville  Corporation. 


TRANSACTIONS  GRANTED  EARLY  TERMINATION-01/1 7/2001 


Hampshire  Equity  Partners  II.  LP. 

Northwestern  Corporatton 

Dominton  Resources,  Inc  


Mk:hael  W.  Lynch  

Converge,  Inc  

VertcalNet,  Inc  

GATX  Corporation  „ 

Plum  Creek  Timber  Company, 


Inc 


Transcore  HoMings,  Inc 


Transcore  Holdings,  Inc 


Connector  Sen/ne  Corporatton 
The  Montana  Power  Company  . 
Powergen  pic  


Alcoa  Inc 

Verttoal  Net,  Inc  

Converge,  Inc  

El  CamIno  Resources  Intemattonal,  Inc 
Georgia-Pacific  Corporatton  


M.  Aibin  Jubitz 


Frederick  K.  Jubitz 


Connector  Service  Corporatton. 

The  Montana  Power  Company. 

LG&E  Westmoreland  Attavisa. 

LG&E  Westmoreland  Hopewell. 

LG&E-Westmoreland  Southampton. 

Reynolds  Metals  Company. 

NECX.com  LLC. 

Converge,  Inc. 

El  Camino  Resources,  Ltd. 

GPW  Timber,  Inc.,  LRFP  Timber,  Inc., 

NPC  Timber,  Inc. 
N.  America  Timber  Corp.,  NPI  Timber, 

Inc.,  GNN  Timber,  Inc. 
EuroDAT  Servtoes,  s.c.a. 
EuroDAT,  Ltd. 
Jut>itz  Corporatton. 
EuroDAT  Services,  s.c.a. 
EmoDAT,  Ltd. 
Jubitz  Corporation. 
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—                    1 

Trans*        ]                          Acquiring 

Acquired 

Entities 

20011225 

Tvco  International  Ltd  

Pactiv  Corporatton  

Pactiv  Corporatton. 

20011230 

Georoe  Abi  Zeid 

AT&T  Corp 

AT&T  Corp. 

20011231   

20011232  

20011235 

Inter-Tel,  Incorporated  

Eni  SpA 

SHC  Investment  Partnership 

Convergent  Communtoations,  Inc 

LASMO  pto 

Donald  R.  Danner 

Joseph  R.  Exum  

Ron  and  Beverly  Bailey  

Convergent    Communtoations    Services, 

Inc. 
LASMO  pto 
Leiand-Powell  Fastners,  IrK. 

20011236  

20011242 

SHC  Investment  Partnership 

Steven  B.  Klinsky 

M.  Francois  Pinault 

Virainia  Wadsworth  Wirtz  Trust  

Leiand-Powell  Fastners,  Inc. 

Strayer  Educatton,  Inc. 

Electric  Supply  Company  of  Asheville, 

Inc. 
U.S.  Bancorp. 

20011245  

20011246 

Eugene  M.  Winner 

U.S.  Bancorp  

SBC  Communications  IrK 

20011247 

GTCR  Fund  VII  LP  

SecurityLink  from  Ameritech,  IrK. 

20011248  

20011253 

JR.  Shaw  

Bernard  Arnault  .      

Randall  L  Moffat  

Donna  Karan  arKi  Stephan  Weiss 

Moffat  Communtoattons  Limited. 
Gabrielle  Studio,  Inc. 

20011263  

Frank  Lyon,  Jr.  Trust  

U.S.  Bancorp  

U.S.  Bancorp. 

TRANSACTIONS  GRANTED  EARLY  TERMINATION-01/1 8/2001 

20011176 

Baxter  Intemattonal  IrK 

Sera-Tec  Bk>logtoals  Limited  Partnership 

Glenn  A.  Roberson,  Jr 

FrontLine  Capital  Group  

Sera-Tec  Btotogicals  Limited  Partnerst>ip. 

20011187  ..... 
20011228 

Asyst  Technologies,  inc 

CarrAmerica  Realtv  Corooration 

Semifab,  Inc. 

HQ  Global  Holdings,  Inc. 

20011237  

20011251    

Centennial  Communtoations  Corp 

Emulex  Corporation  

Hector  R.  Gonzalez  

GigaNet,  Inc 

TPC  Communtoations  PR,  Inc. 
GigaNet,  Inc. 

TRANSACTIONS  GRANTED  EARLY  TERMINATION— 01/19/2001 


20011135 


Ratoorp  HokJings,  Inc 


T&C  HokJings  Corporatton 


T&C  Hoklings  Corporatton. 


FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  M.  Peay  or  Parcellena  P. 
Fielding,  Contact  Representatives, 
Federal  Trade  Conmiission,  Premerger 
Notification  Office,  Bureau  of 
Competition,  Room  303,  Washington, 
DC  20580,  (202)  326-3100. 

By  Director  of  the  Commission. 
Donald  S.  Qark, 
Secretary. 
(FR  Doc.  01-3495  Filed  2-9-01;  8:45  am] 

HLUNG  CODE  67S0-01-M 


FEDERAL  TRADE  COMMISSION 

[File  No.  991  0301] 

The  Dow  Chemical  Company,  et  al.; 
Analysis  To  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
complaint  that  accompanies  the  consent 
agreement  and  the  terms  of  the  consent 
order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  March  7,  2001. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 


Room  159,  600  Peimsylvania  Ave.,  NW., 
Washington,  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rhett  Knilla,  FTC/S-3105,  600 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20580.  (202)  326-2608. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat  721, 15  U.S.C. 
46  and  §  2.34  of  the  Commission's  Rules 
of  PracticeKl6  CFR  2.34),  notice  is 
hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted  by  the 
Commission,  has  been  placed  on  the 
public  record  for  a  period  of  thirty  (30) 
days.  The  following  Analysis  to  Aid 
Public  Comment  describes  the  terms  of 
the  consent  agreement,  and  the 
allegations  in  the  complaint.  An 
electronic  copy  of  the  full  text  of  the 
consent  agreement  package  can  be 
obtained  from  the  FTC  Home  Page  (for 
February  5,  2001),  on  the  World  Wide 
Web,  at  http://www.ftc.gov/os/2001/02/ 
index.htm.  A  paper  copy  can  be 
obtained  from  the  FTC  Public  Reference 
Room,  H-130,  600  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20580, 
either  in  person  or  by  calling  (202)  326- 
3627. 

Public  comment  is  invited.  Comments 
should  be  directed  to:  FTC/Office  of  the 
Secretary,  Room  159,  600  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20580.  Two 
paper  copies  of  each  comment  should 
be  filed,  and  should  be  accompanied,  if 
possible,  by  a  3V2  inch  diskette 


containing  an  electronic  copy  of  the 
comment.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  section  4.9(b)(6){ii)  of 
the  Commission's  Rules  of  Practice  (16 
CFR  4.9(b)(6)(ii)). 

Analysis  of  the  Complaint  and 
Proposed  Consent  Order  To  Aid  Public 
Comment 

I.  Introduction 

The  Federal  Trade  Commission 
("Commission")  has  accepted  for  public 
comment  a  Decision  and  Order 
("Order"),  pursuant  to  an  Agreement 
Containing  Consent  Orders  ("Consent 
Agreement"),  against  The  Dow 
Chemical  Company  ("Dow")  and  Union 
Carbide  Corporation  ("Carbide") 
(collectively  "Respondents").  The  Order 
is  intended  to  resolve  anticompetitive 
effects  stemming  from  the  proposed 
merger  of  Dow  and  Carbide  (the 
"Merger").  As  described  below,  the 
Order  seeks  to  remedy  anticompetitive 
effects  of  the  merger  in  polyethylene, 
ethyleneamines,  ethaholamines  and 
methyldiethanolamine  ("MDEA").  The 
Order  remedies  those  anticompetitive 
effects  by  requiring  Respondents  to 
divest  and  license  certain  intellectual 
property  and  other  assets  relating  to 
polyethylene  to  BP  Amoco  pic  ("BP"); 
to  divest  Dow's  worldwide  businesses 
in  ethyleneamines  to  Huntsman 
international  LLC  ("Huntsman"):  and  to 
divest  Dow's  worldwide  ethanolamines 
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business  and  its  MDEA  business  in  the 
United  States  and  Canada  to  Ineos 
Group  pic  ("Ineos").  The  Commission 
has  also  issued  an  Order  to  Maintain 
Assets  that  requires  Respondents  to 
preserve  the  businesses  they  are 
required  to  divest  as  a  viable, 
competitive,  and  ongoing  operation 
until  the  divestiture  is  achieved. 

The  Order,  if  finally  issued  by  the 
Commission,  would  settle  charges  that 
the  Merger  may  have  substantially 
lessened  competitive  in  the  markets  for 
polyethylene  and  Polyethylene 
technology,  ethyleneamines, 
ethanolamines  and  MDEA.  The 
Commission  has  reason  to  believe  that 
the  Merger  would  violate  Section  7  of 
the  Clayton  Act  and  Section  5  of  the 
Federal  Trade  Commission  Act.  The 
proposed  complaint,  described  below, 
relates  the  basis  for  this  belief. 

n.  Description  of  the  Parties  and  the 
Proposed  Merger 

Dow,  headquartered  in  Midland, 
Michigan,  is  a  large,  worldwide 
chemical  company,  with  particular 
strength  in  polyethylene,  the  world's 
most  widely  used  plastic,  and  in  key 
technologies  relating  to  the  manufacture 
of  polyethylene.  Carbide,  headquartered 
in  Danbiuy,  Connecticut,  is  also  a  Iai;ge, 
worldwide  chemical  company,  and  a 
leading  developer  and  licensor  of 
polyethylene  process  technology. 

Pursuant  to  a  merger  agreement  dated 
August  8, 1999,  Dow  and  Carbide 
propose  to  merge  in  a  transaction 
pursuant  to  which  Carbide  shareholders 
would  exchange  their  shares  for  shares 
of  Dow. 

m.  The  Proposed  Complaint 

According  to  the  Commission's 
proposed  complaint,  the  merger  would 
substantially  reduce  competition  in  foiu* 
lines  of  commerce:  linear  low  density 
polyethylene  ("LLDPE")  in  the  United 
States  and  Canada,  and  related 
technology  (both  metallocene  catalysts 
and  reactor  processes)  worldwide;  the 
worldwide  market  for  metallocene 
catalysts  for  use  in  producing  LLDPE; 
the  worldwide  market  for  Lll)PE  reactor 
process  technology;  the  worldwide 
market  for  ethyleneamines;  the 
worldwide  market  for  ethanolamines; 
and  the  market  for  branded  MDEA  in 
the  United  States  and  Canada. 

A.  Count  One:  Polyethylene 

The  proposed  complaint  alleges  that 
the  merger  would  substantially  reduce 
competition  in  polyethylene.  Three 
interrelated  polyethylene  markets  are 
affected  by  the  merger:  (1)  LLDPE  in  the 
United  States  and  Canada;  (2) 
metallocene  catalysts  for  LLDPE 


production  worldwide;  and  (3)  LLDPE 
reactor  process  technology  worldwide. 
As  alleged  in  the  proposed  complaint 
and  described  below,  the  reduction  or 
elimination  of  competition  in 
metallocene  catalyst  technology, 
resulting  from  the  merger,  ^n  turn 
reduces  competition  in  LLDPE  itself  and 
in  LLDPE  reactor  process  technology. 
The  reduction  in  competition  in  LLDPE 
process  technology  in  turn  further 
reduces  competition  in  LLDPE. 

Polyethylene  is  the  world's  most 
widely  used  plastic,  and  LLDPE  is  the 
fastest  growing  type  of  polyethylene. 
LLDPE  is  particularly  well  suited  for 
applications  that  require  both  flexibility 
and  strength.  One  of  the  most  significant 
uses  of  LLDPE  is  in  making  trash  bags, 
and  LLDPE  is  used  to  make  bags  out  of 
plastic  films  that  are  strong,  thin  and 
punctiire  resistant.  Dow  and  Carbide  are 
leading  producers  of  LLDPE  in  the 
United  States  and  Canada,  and 
throughout  the  world. 

The  proposed  complaint  alleges  that 
LLDPE  is  a  differentiated  product,  and 
that  Dow  and  Carbide  are  among  the 
LLDPE  producers  that  have  succeeded 
in  developing  specialty,  high 
performance  pol3aners  demanded  by 
significant  users  of  LLDPE  (notably 
makers  of  branded  trash  bags  and  cast 
stretch  film).'  Dow  has  historically  led 
the  industry  in  production  and  sale  of 
premium  LLDPE  polymers  tailored  to 
deliver  performance  characteristics 
demanded  by  many  LLDPE  users,  and 
has  been  able  to  sell  premium  LLDPE  at 
premium  prices. 

Polyethylene  is  made  in 
polymerization  reactions  in  the 
presence  of  a  catalyst.  Both  the  reactor 
technology  and  the  catalyst  technology 
are  patented,  and  both  Dow  and  Carbide 
are  leading  developers  of  reactor 
technology.  Carbide's  reactor 
technology,  called  "Unipol,"  is  the 
world's  most  widely  licensed 
polyethylene  process  technology.  The 
other  significant  licensed  LLDPE 
technology  is  "hmovene,"  owned  by  BP. 
Both  Unipol  and  Innovene  make 
polyethylene  in  a  process  in  which 
ethylene  is  in  a  gaseous  form  during 
polymerization  ("gas  phase").  Dow's 
reactor  technology,  which  Dow  does  not 
license,  polymerizes  ethylene  in 
solution.  The  large  majority  of  LLDPE 


'  In  a  difiiBrentlated  product  market,  the  merger  of 
finns  whose  products  are  closer  substitutes  is  more 
likely  to  result  in  a  significant  lessening  of 
competition,  because  sales  that  (pre-merger)  one  of 
the  merging  parties  would  have  lost  to  the  other,  in 
the  event  of  a  price  increase,  would  now  be  retained 
by  the  merged  firm.  U.S.  Dep't  of  Justice  &  Federal 
Trade  Comm'n,  Horizontal  Merger  Guidelines 
§2-21;  mCv.  Swedish  Match,  slip  op.  33-34 
(D.D.C  Dec.  14.  2000)  (Qv.  No.  00-1501  TFH) 


reactor  capacity  is  gas  phase  rather  than 
solution. 

Dow  and  Exxon  Mobil  Corp. 
("Exxon")  have  succeeded  in 
developing  and  commercializing 
"metallocene"  catalysts,  which 
represent  a  significant  advance  over 
conventional  LLDPE  catalysts.  The 
proposed  complaint  alleges  that,  if 
metallocene  catalysts  were  generally 
available  to  LLDPE  producers,  those 
producers  likely  would  be  able  to  erode 
Dow's  position  as  the  world's  leading 
producer  of  premium  LLDPE  polymers. 

Both  Dow  and  Exxon  entered  into 
joint  ventures  with  the  leading  gas 
technology  firms  (BP  and  Carbide, 
respectively)  to  develop  and 
commercialize  metallocene  catalysts  for 
use  in  gas  reactors.  Both  the  Dow/BP 
joint  development  program  and  the 
Exxon/Carbide  joint  venture,  Univation 
Technologies  LLC  ("Univation"), 
succeeded  in  adapting  metallocene 
catalysts  for  use  in  gas  reactors;  both 
sought  to  license  that  technology  to 
other  gas-process  LLDPE  producers;  and 
both  indeed  sold  licenses  to  metallocene 
catalysts  for  gas  reactors. 

In  1999,  however,  Dow  entered  into 
an  agreement  to  merge  with  Carbide, 
which  would  result  in  Dow  becoming  a 
partner  with  Exxon  in  Univation.  As 
alleged  in  the  proposed  complaint,  at  or 
about  the  time  Dow  entered  into  the 
merger  agreement  with  Carbide,  Dow 
determined  that  it  would  not  continue 
its  joint  development  program  with  BP, 
and  that  it  woidd  not  license  its 
metallocene  catalyst  to  BP  (with  rights 
to  subhcense),  thereby  effectively 
terminating  any  ability  by  BP  to  license 
metallocene  catalysts  in  competition 
with  Univation  (in  which  Dow  would, 
as  a  result  of  the  merger,  succeed  to 
Carbide's  interest). 

The  proposed  complaint  alleges  that 
each  of  the  polyethylene  markets  would 
be  highly  concentrated  as  a  result  of  the 
merger.  The  proposed  complaint  further 
alleges  that  Dow  and  Carbide  are  direct 
and  significant  actual  competitors  in  the 
market  for  LLDPE  in  the  United  States 
and  Canada;  that  Dow  and  Carbide 
(through  Univation)  are  direct  and 
significant  actual  competitors  in  the 
market  for  metallocene  catalyst 
technology  worldwide;  and  that  Dow 
and  Carbide  are  actual  and  potential 
competitors  in  the  market  for  LLDPE 
process  technology  worldwide.  The 
proposed  complaint  further  alleges  that, 
as  part  of  its  course  of  dealing  in 
connection  with  the  merger,  Dow's 
actions  terminating  the  Dow/BP  joint 
development  program  and  refusing  to 
license  metallocene  catalysts  to  BP 
significantiy  reduced  competition  in 
LLDPE  process  technology  by  impairing 
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BP's  ability  to  compete  in  that  market.^ 
The  proposed  complaint  also  alleges 
that  entry  into  the  relevant  markets 
would  not  be  timely,  likely,  or  sufficient 
to  deter  or  offset  adverse  effects  of  the 
acquisition  on  competition. 

The  proposed  complaint  alleges  that 
Respondents'  merger  would  eliminate 
actual  or  potential,  direct,  and 
substantial  competition  between 
Respondents  in  the  relevant  markets. 
Elimination  of  this  competition  would 
likely  result  in  increased  prices  for 
LLDPE  polymers,  metallocene 
technology  licenses  and  LLDPE  process 
technology  licenses;  and  lessened 
iimovation  in  each  of  these  markets. 
Specifically,  by  eliminating  BP  as  an 
alternative  source  of  metallocene 
catalysts  for  Dow's  competitors  (the 
majority  of  which  use  gas  phase  LLDPE 
reactor  technology),  and  by  acquiring 
Carbide's  interest  in  Univation,  Dow 
would  be  in  a  position  to  impede  the 
development,  licensing  and  use  of 
metallocene  catalysts  and  thereby 
benefit  Dow's  own  polyethylene 
business.  The  merger  (and  the  related 
termination  of  the  BP/Dow  joint 
development  agreement)  would  also 
lessen  BP's  ability  to  compete  with 
Univation  in  polyethylene  process 
technology,  and  thereby  further  impair 
competition  in  polyethylene. 

B.  Count  Two:  Ethyleneamines 

I  Ethyleneamines  are  a  family  of 
chemicals  containing  at  least  one 
ethylene  and  one  amine  molecule  and 
are  used  in  a  broad  variety  of 
applications,  including  lubricating  oil 
additives,  chelating  agents,  wet-strength 
*  resins,  epoxy  curing  agents,  surfactants, 
personal  care  products,  pulp  and  paper 
products,  and  fungicides.  Dow  and 
Carbide  are  the  only  producers  of 
ethyleneamines  in  the  United  States  and 
Canada,  and  together  sold 
approximately  $170  million  worth  of 
ethyleneamines  in  1999.  There  are  no 
cost-effective  substitutes  for 
ehtyleneamines  in  the  end-uses  for 
which  they  are  used. 

Dow  and  Carbide  compete  in  the 
United  States  and  Canada  in  the 
production  and  sale  of  ethyleneamines, 


2  The  Commission  can,  under  Section  5  of  the 
FTC  Act.  15  U.S.C.  45,  infer  that  facially 
independent  actions  or  agreements  nonetheless 
oonstitute  intertwined  events  that  should  be 
ocnsidered  together  for  the  purpose  of  evaluating 
whether  their  effect  constitutes  a  violation  of  the 
Act.  SKF  Industries,  Inc.,  94  F.T.C.  6.  95  (1979).  The 
proposed  complaint  alleges  that  Dow's  decision  to 
enter  into  the  merger  agreement  with  Carbide,  and 
its  decisions  (1)  to  allow  the  Dow/BP  joint 
development  agreement  to  expire  by  its  terms  and 
(Z)  not  to  license  its  metallocene  technology  to  BP. 
ai«  sufficiently  related  to  consider  together  in 
examining  the  effects  of  the  merger. 


and  also  compete  outside  the  United 
States  and  Canada.  The  proposed 
complaint  alleges  that  the  United  States 
and  Canada  constitute  a  properly 
defined  geographic  market,  and  that  the 
world  also  constitutes  a  properly 
defined  geographic  market.  Whether  the 
market  is  defined  as  the  United  States 
and  Canada  (in  which  Dow  and  Carbide 
are  the  only  producers)  or  the  world  (in 
which  the  market  is  highly 
concentrated,  and  Dow  and  Carbide 
combined  would  have  more  than  50% 
of  worldwide  capacity),  the  merger 
would  result  in  a  highly  concentrated 
market,  and  concentration  would 
increase  substantially.  The  proposed 
complaint  alleges  that  entry  would  not 
be  timely,  likely  or  sufficient  to 
constrain  an  anticompetitive  price 
increase  or  reduction  in  output. 

C.  Count  Three:  Ethanolamines 

Ethanolamines  are  a  family  of 
chemicals,  comprising 
monoethanolamine  ("MEA"), 
deithanolamine  ("DEA"),  and 
triethanolanoine  ("TEA"),  made  by 
reacting  ethylene  oxide  and  ammonia. 
Ethanolamines  are  used  in  a  broad 
variety  of  applications,  including  the 
production  of  ethyleneamines,  and  in 
surfactants,  personal  care  products, 
herbicides,  oil  and  gas  refiiiing 
applications,  pharmaceuticals  and  fabric 
softeners.  The  proposed  complaint 
alleges  that  there  are  no  cost-effective 
substitutes  for  ethanolamines  in  the 
end-uses  for  which  they  are  used,  and 
that  the  proper  geographic  market  to 
analyze  the  effect  of  the  merger  on  the 
sale  of  ethanolamines  is  the  United 
States  and  Canada. 

Carbide  and  Dow  are  the  largest  and 
third  largest  producers,  respectively,  of 
ethanolamines  in  the  United  States  and 
Canada.  As  a  result  of  the  merger, 
proposed  Respondents  would  have 
more  than  60%  of  sales  in  the  relevant 
market,  and  two  firms  would  have  more 
than  90%.  The  proposed  complaint 
alleges  that  entry  would  be  unlikely  to 
remedy  the  likely  anticompetitive 
effects  of  the  merger. 

D.  Count  Four  MDEA-Based  Gas 
Treating  Products 

Methyldiethanolamine  ("MDEA")  is  a 
powerful  solvent  used  in  gas  treating  to 
remove  unwanted  compounds  from  gas 
streams.  MDEA  is  used  in  oil  refineries, 
natural  gas  plants,  ammonia  plants  and 
other  facilities  that  handle  hydrocarbon 
gases  While  some  MDEA  is  sold  alone, 
a  substantial  portion  of  the  MDEA  sold 
in  the  United  States  and  Canada  is  sold 
blended  with  additives  and  other 
chemicals,  including  ethanolamines, 
and  is  sold  on  a  branded  basis.  Branded 


MDEA  is  often  sold  bundled  with 
engineering  services  relating  to  gas 
treating. 

The  proposed  complaint  alleges  that 
MDEA-based  gas  treating  products 
constitute  a  relevant  product  market  and 
that  the  United  States  and  Canada 
constitute  a  relevant  geographic  market. 
As  alleged  in  the  proposed  complaint, 
because  of  the  high  cost  associated  with 
failure  of  gas  treating  products, 
customers  that  purchase  MDEA-based 
gas  treating  products  would  be  unlikely 
to  substitute  commodity  MDEA  in  the 
event  of  a  small  but  significant, 
nontransitory  price  increase  of  MDEA- 
based  gas  treating  products.  Dow  and 
Carbide  are  the  two  largest  sellers  of 
MDEA-based  gas  treating  products.  As  a 
result  of  the  merger,  Respondents  would 
have  approximately  60%  of  the  relevant 
market,  and  three  firms  would  have 
approximately  90%  of  that  market.  The 
proposed  complaint  alleges  that  entry  is 
unlikely  to  coimteract  the  competition 
lost  by  the  merger. 

IV.  Terms  of  the  Agreement  Containing 
Consent  Order 

The  proposed  Order  is  designed  to 
remedy  the  anticompetitive  effects  of 
the  merger  in  the  markets  alleged  in  the 
proposed  complaint,  as  described 
below. 

A.  Polyethylene 

The  proposed  Order  would  remedy 
the  anticompetitive  effects  of  the  merger 
by  (1)  allowing  BP  to  develop  and 
license  metallocene  catalysts  to  the 
majority  of  LLDPE  producers 
worldwide,  i.e.,  those  that  make  LLDPE 
in  gas  phase  reactors,  without  being 
subject  to  patent  claims  by  Dow, 
Univation  or  Exxon;  and  (2)  enabling 
Exxon  to  develop  and  license 
metallocene  catalysts  and  Unipol 
reactor  process  technology 
independently  of  Dow,  should  Dow's 
participation  in  Univation  fiiistrate 
Exxon's  interest  in  developing  and 
licensing  that  technology. 

Section  VI  of  the  proposed  Order 
would  enable  BP  to  develop  and  license 
metallocene  catalysts  by  (1)  divesting  to 
BP  Dow's  interest  in  the  intellectual 
property  developed  jointiy  by  Dow  and 
BP,  to  which  BP's  rights  were  uncertain 
as  a  result  of  Dow's  decision  to 
terminate  the  joint  development  effort 
without  resolving  the  ownership  of 
those  rights;  (2)  divesting  Dow's 
remaining  intellectual  property  (and 
related  assets)  specific  to  the  gas  phase 
process;  (3)  hcensing  Dow's  metallocene 
catalyst  technology  to  BP,  with  the  right 
to  sublicense  that  technology;  and  (4) 
licensing  to  BP,  with  rights  to 
sublicense,  Exxon  patents  controlled  by 
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Univation  that  otherwise  would  expose 
BP's  efibrts  to  develop,  commercialize 
and  license  metallocene  catalysts  to 
infringement  suit  brought  by  Exxon  or 
Univation.  The  divestiture  and  license 
would  be  made  pursuant  to  a 
Divestiture  and  License  Agreement 
executed  by  Dow  and  BP,  which 
agreement  is  incorporated  in  and  made 
part  of  the  proposed  Order.  ^ 

The  purpose  of  the  divestitxu^  and 
license  of  intellectual  property  and 
related  assets  to  BP  is  to  enable  BP  to 
compete  with  Univation  in  developing, 
commercializing  and  licensing 
metallocene  technology,  remedjring  the 
anticompetitive  effect  in  the  market  for 
metallocene  catalyst  technology. 
Moreover,  by  allowing  BP  to  offer 
metallocene  catalysts  in  connection 
with  licenses  of  its  Innovene  gas  phase 
reactor  technology,  the  proposed  Order 
is  intended  to  preserve  the  viability  of 
that  technology  as  an  alternative  to 
Carbide's  Unipol  technology  (which, 
through  Univation,  can  offer 
metallocene  technology).  By  preserving 
competition  in  both  metallocene 
catalyst  technology  and  LLDPE  reactor 
process  technology,  the  proposed  order 
would  allow  BP  licenses  (or  future 
licensees)  in  the  United  States  and 
Canada  to  obtain  metallocene  catalysts 
from  a  source  not  controlled  by  Dow, 
thereby  preserving  metallocenes  as  a 
threat  to  Dow's  premium  poljoner 
business,  and  providing  a  reactor 
process  technology  solution  (including 
metallocenes)  independent  of 
Respondents. 

Section  VII  of  the  proposed  Order 
enables  Exxon  to  retain  rights,  including 
the  right  to  sublicense,  in  all  Univation 
technology  and  in  Carbide's  Unipol 
process  should  the  Univation  venture  be 
dissolved  or  should  Dow  come  to 
control  the  Univation  venture.  The  grant 
of  this  right  to  Exxon  provides 
additional  remedy  to  the 
anticompetitive  effects  alleged  in  the 
proposed  complaint  by  allowing  Exxon 
to  develop  and  license  the  Unipol 
process  independently  of  Dow,  should 
Dow  seek  to  impede  Univation's 
Ucensing  business  for  the  benefit  of 
Dow's  polyethylene  business. 

B.  Ethyleneamines 

The  provisions  of  Section  11  of  the 
proposed  Order  would  remedy  the 
anticompetitive  effects  in  the  markets 
for  ethyleneamines,  as  alleged  in  Count 
Two  of  the  proposed  complaint,  by 
requiring  proposed  Respondents  to 


'  That  Divestiture  and  License  Agreement  is 
confidential  and  is  not  being  placed  on  the  public 
record.  However,  that  Agreement  may  not 
contradict  the  terms  of  the  proposed  Order. 


divest  Dow's  global  ethyleneamines 
business  to  Huntsman,  a  worldwide 
producer  of  chemicals  and  plastics, 
including  ethylene  derivatives. 
Huntsman  does  not  today  produce 
ethyleneamines. 

It  the  Commission,  at  the  time  that  it 
makes  the  proposed  Order  final,  notifies 
Respondents  that  it  does  not  approve  of 
the  proposed  divestiture  to  Hiuitsman, 
or  the  manner  of  the  divestitiure,  the 
proposed  Order  provides  that 
Respondents  would  rescind  the  sale  to 
Huntsman  and  divest  Dow's  global 
ethyleneamines  business  within  six 
months  to  an  acquirer  approved  by  the 
Commission  and  in  a  manner  approved 
by  the  Commission.  If  Respondents  did 
.  not  complete  the  dlvestitiire  in  that 
period,  a  trustee  would  be  appointed 
who,  upon  Commission  approval, 
would  have  the  authority  to  divest 
Dow's  global  ethyleneamines  business 
to  a  Commission-approved  acquirer. 

C.  Ethanolamines 

The  provisions  of  Section  HI  of  the 
proposed  Order  would  remedy  the 
anticompetitive  effects  in  the  markets 
for  ethanolamines,  as  alleged  in  Count 
Three  of  the  proposed  complaint,  by 
requiring  proposed  Respondents  to 
divest  Dow's  global  ethanolamines 
business  to  Ineos,  a  producer  of 
ethylene  derivatives  and  other 
chemicals  which  does  not  today 
produce  ethanolamines. 

IS  the  Commission,  at  the  time  that  it 
makes  the  proposed  Order  final,  notifes 
Respondents  that  it  does  not  approve  of 
the  proposed  divestiture  to  Ineos,  or  the 
manner  of  the  divestiture,  the  proposed 
Order  provides  that  Respondents  would 
rescind  the  sale  to  Ineos  and  divest 
Dow's  global  ethanolamines  business 
within  six  months  to  an  acquirer 
approved  by  the  Commission  and  in  a 
manner  approved  by  the  Commission.  If 
Respondents  did  not  complete  the 
divestiture  in  that  period,  a  trustee 
would  be  appointed  who,  upon 
Commission  approved,  would  have  the 
authority  to  divest  Dow's  global 
ethanolamines  business  to  a 
Commission-approved  acquirer. 

D.  MDEA-Based  Gas  Treating  Pmducts 
The  provisions  of  Section  IV  of  the 

proposed  Order  would  remedy  the 
anticompetitive  effects  in  the  markets 
for  MDEA-based  gas  treating  products, 
as  alleged  in  Coimt  Four  of  the  proposed 
complaint,  by  requiring  proposed 
Respondents  to  divest  Dow's  "Gas 
Spec"  MDEA  business  to  Ineos. 

If  the  Commission,  at  the  time  that  it 
makes  the  proposed  Order  final,  notifies 
Respondents  that  it  does  not  approve  of 
the  proposed  divestitiire  to  Ineos,  or  the 


manner  of  the  divestiture,  the  proposed 
Order  provides  that  Respondents  would 
rescind  the  sale  to  Ineos  and  divest 
Dow's  Gas  Spec  MDEA  business  within 
six  months  to  an  acquirer  approved  by 
the  Commission  and  in  a  manner 
approved  by  the  Commission.  If 
Respondents  did  not  complete  the 
divestiture  in  that  period,  a  trustee 
would  be  appointed  who,  upon 
Commission  approval,  would  have  the 
authority  to  divest  Dow's  Gas  Spec 
MDEA  business  to  a  Commission- 
approved  acquirer. 

E.  Other  Pmvisions  of  the  Proposed 
Order 

The  proposed  Order  requires 
Respondents  to  provide  the  Commission 
with  an  initial  report  setting  forth  in 
detail  the  manner  in  which  Respondents 
will  comply  with  the  provisions  relating 
to  the  divestiture  of  assets.  The 
proposed  Order  further  requires 
Respondents  to  provide  the  Commission 
with  a  report  of  compliance  with  the 
Order  within  thirty  (30)  days  following 
the  date  the  Order  becomes  final  and 
every  thirty  (30)  days  thereafter  imtil 
they  have  complied  with  the  terms  of 
the  Order. 

F.  The  Order  To  Maintain  Assets 

Respondents  have  also  agreed  to  the 
entry  of  an  Order  to  Maintain  Assets, 
which  has  been  entered  by  the 
Commission  and  is  effective 
immediately.  The  Order  to  Maintain 
Assets  requires  Respondents  to  preserve 
the  ethyleneamine,  ethanolamine  and 
MDEA  businesses  that  they  are  required 
to  divest  as  viable  and  competitive 
businesses  and  conduct  the  businesses 
in  the  ordinary  coiu"se  of  business  until 
those  businesses  are  divested  to  the 
Commission-approved  acquirer.  The 
Order  to  Maintain  Assets  also  requires 
Respondents  to  preserve  and  maintain 
the  polyethylene  assets  to  be  divested 
and  licensed  to  BP. 

V.  Opportunity  for  Public  Comment 

The  proposed  Order  has  been  placed 
on  the  public  record  for  thirty  (30)  days 
for  receipt  of  comments  by  interested 
persons.  Comments  received  during  this 
period  will  become  part  of  the  public 
record.  After  thirty  days,  the 
Commission  will  again  review  the 
proposed  Order  and  the  comments 
received  and  will  decide  whether  it 
should  withdraw  from  the  proposed 
Order  or  make  it  final.  By  accepting  the 
proposed  Order  subject  to  final 
approval,  the  Conunission  anticipates 
that  the  competitive  problems  alleged  in 
the  proposed  complaint  will  be 
resolved.  The  purpose  of  this  analysis  is 
to  invite  public  comment  on  the 
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proposed  Order,  including  the  proposed 
divestiture,  to  aid  the  Commission  in  its 
determination  of  whether  to  make  the 
proposed  Order  final.  This  analysis  is 
not  intended  to  constitute  an  official 
interpretation  of  the  proposed  Order, 
nor  is  it  intended  to  modify  the  terms 
f  the  proposed  Order  in  any  way. 

By  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 
[FR  Doc.  01-3494  Filed  2-9-01;  8:45  am) 

aiLUNG  CODE  6750-01 -M 

FEDERAL  TRADE  COMMISSION 

iFile  No.  002  3237] 

jore  Corporation;  Analysis  To  Aid 
Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
complaint  that  accompanies  the  consent 
agreement  and  the  terms  of  the  consent 
order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  March  8,  2001. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary. 
Room  159,  600  Pennsylvania  Ave.,  NW., 
Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laura  Koss  or  Walter  Gross,  FTC/S- 
4302,  600  Pennsylvania  Ave.,  NW., 
Washington,  DC  20580.  (202)  326-2890 
or  326-3319. 

SUPPLEMENTARY  INFORMATION:  Pmsuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721,  15  U.S.C. 
46  and  §  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34).  notice  is 
hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted  by  the 
Commission,  has  been  placed  on  the 
public  record  for  a  period  of  thirty  (30) 
days.  The  following  Analysis  to  Aid 
Public  Comment  describes  the  terms  of 
|the  consent  agreement,  and  the 
allegations  in  the  complaint.  An 
electronic  copy  of  the  full  text  of  the 
consent  agreement  package  can  be 
obtained  from  the  FTC  Home  Page  (for 
February  6,  2001),  on  the  World  Wide 
Web,  at  http://www.ftc.gov/os/200l/02/ 


index.htm.  A  paper  copy  can  be 
obtained  from  the  FTC  Public  Reference 
Room,  Room  H-130,  600  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20580, 
either  in  person  or  by  calling  (202)  326- 
3627. 

Public  comment  is  invited.  Comments 
should  be  directed  to:  FTC/Office  of  the 
Secretary,  Room  159,  600  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20580.  Two 
paper  copies  of  each  comment  should 
be  filed,  and  should  be  accompanied,  if 
possible,  by  a  3V2  inch  diskette 
containing  an  electronic  copy  of  the 
comment.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  section  4.9(b)(6)(ii)  of 
the  Commission's  Rules  of  Practice  (16 
CFR  4.9(b)(6)(ii)). 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement,  subject  to  final 
approval,  to  a  proposed  consent  order 
from  respondent  Jore  Corporation. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  thirty 
(30)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  thirty  (30)  days, 
the  Conmiission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action  or  make  final 
the  agreement's  proposed  order. 

This  matter  concerns  U.S.  origin 
claims  contained  on  packaging  for 
certain  Jore  Corporation  products, 
including  power  tool  accessories.  The 
Commission's  complaint  charges  that 
respondents  misrepresented  on  this 
packaging  that  the  products  were  all  or 
virtually  all  made  in  the  United  States. 
In  truth  and  in  fact,  these  products  were 
actually  made  with  significant  foreign 
content  and/or  processing. 

The  proposed  consent  order  contains 
a  provision  that  is  designed  to  remedy 
the  charges  and  to  prevent  the 
respondent  from  engaging  in  similar 
acts  and  practices  in  the  future.  Part  I  of 
the  proposed  order  prohibits  Jore 
Corporation  from  misrepresenting  the 
extent  to  which  any  product  is  made  in 
the  United  States.  "The  proposed  order 
would  allow  Jore  Corporation  to 
represent  that  such  products  are  made 
in  the  United  States  as  long  as  all,  or 
virtually  all,  of  the  components  of  the 
products  are  of  U.S.  origin,  and  all,  or 
virtually  all,  of  the  labor  in 
manufecturing  them  is  performed  in  the 
United  States. 


Part  II  of  the  proposed  order  requires 
respondent  to  maintain  materials  relied 
upon  in  disseminating  any 
representation  covered  by  the  order. 
Part  in  of  the  proposed  order  requires 
Jore  Corporation  to  distribute  copies  of 
the  order  to  certain  company  officials 
and  employees.  Part  IV  of  the  proposed 
order  requires  Jore  Corporation  to  notify 
the  Commission  of  any  change  in  the 
corporation  that  may  affect  compliance 
obligations  under  the  order.  Part  V  of 
the  proposed  order  requires  Jore 
Corporation  to  file  one  or  more 
compliance  reports.  Part  VI  of  the 
proposed  order  is  a  provision  whereby 
the  order,  absent  certain  circiunstances, 
terminates  twenty  years  from  the  date  of 
issuance. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  consent  order.  It  is  not 
intended  to  constitute  an  official 
interpretation  of  the  agreement  and 
proposed  order  or  to  modify  in  any  way 
their  terms. 

By  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 
[FR  Doc.  01-3493  Filed  2-9-01;  8:45  ami 

BILUNG  CODE  S7S0-01-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention  and  Agency  for  Toxic 
Substance  and  Disease  Registry 

Meeting;  Correction 

The  Office  of  the  Director  of  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  and  Agency  for  Toxic 
Substance  and  Disease  Registry 
(ATSDR)  announces  the  following 
correction. 
ACTION:  Notice;  correction. 

SUMMARY:  In  accordance  with 
Departmental  policy  on  consultation 
with(AiyAN)  Governments  and 
Organizations,  CDC/ ATSDR  will  host 
this  meeting  to  give  AI/AN  people  an 
opportunity  to  present  their  public 
health  program  needs  and  priorities. . 
The  timing  of  this  meeting  will  allow 
CDC  and  ATSDR  to  consider  these 
needs  and  priorities  in  developing  the 
FY  2002  budget  request. 

Correction 

In  the  Federal  Register  of  January  31, 
2001,  (Volume  66,  Number  21)  [Notices) 
Page  8404 — "Contact  Person  for  More 
Information"  email:  Sgerger@cdc.gov— 
should  read  agerber@cdc.gov. 


9esfr- 
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The  Director,  Management  Analysis 
and  Services  office  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  February  2,  2001. 
Carolyn  J.  Russell, 

Director.  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention. 

[FR  Doc.  01-3483  Filed  2-9-01;  8:45  am) 
BUJNQ  CODE  4160-19-P 


DEPARTMErfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agenqf  for  Toxic  Substances  and 
Disease  Registry 

Community  and  Trfbai  Subcommtttee 
of  the  Board  of  Scientific  Counselors, 
Agency  for  Toxic  Substances  and 
Disease  Registry:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Agency  for  Toxic 
Substances  and  Disease  Registry 
(ATSDR)  announces  the  following 
subcommittee  meetings. 

Name:  Community  and  Tribal 
Subcommittee. 

Times  and  Dates:  8:30  a.m.-5  p.m.. 
February  26,  2001,  8:30  a.m.-5  p.m., 
February  27,  2001. 

Place:  Radisson  Inn  at  Executive  Park, 
2061  North  Druid  Hills  Road,  Atlanta, 
Georgia  30329. 

Status:  Open  to  the  public,  limited  by  the 
available  space.  The  meeting  room 
accommodates  approximately  50  people. 

Purpose:  This  subcommittee  brings  to  the 
Board  of  Scientific  Counselors,  ATSDR, 
advice,  citizen  input,  and  recommendations 
on  community  and  tribal  programs,  practices, 
and  policies  of  the  Agency. 

Matters  to  be  Discussed:  Agenda  items 
include  an  update  on  Action  Items  and 
Recommendations  from  previous  meeting; 
CTS  Sf>ecial  Consultant  will  update  on 
attendance  to  the  Environmental  Protection 
Agency's  National  Environmental  Justice 
Advisory  Committee  meeting;  review  of 
ATSDR's  Research  Agenda  activities  and  new 
proposals:  a  presentation  of  the  Strategic 
Planning  current  plan,  mission  and  goal; 
viewing  of  the  cultural  sensitivity  training 
issues  video  tape;  CTS  will  give  an  update  on 
the  Task  Group  progress  report  and 
interactive  session,  and  discuss  the  future 
activities  of  the  Task  Group. 

Written  comments  are  welcomed  and 
should  be  received  by  the  contact  person 
listed  t)elow  prior  to  the  opening  of  the 
meeting. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 


Contact  Person  For  More  Information: 
Robert  Spengler,  ScD,  Executive  Secretary. 
BSC,  ATSDR  contact,  ATSDR,  M/S  E-28. 
1600  Clifton  Road,  NE,  Atlanta,  Georgia 
30333,  telephone  404/639-0708. 

The  Director,  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  February  5,  2001. 
Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention. 

|FR  Doc.  01-3486  Filed  2-9-01;  8:45  am] 
BUJNa  CODE  4163-7IM> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  01016] 

Grants  for  Violence-Related  injury 
Prevention  Research;  Notice  of 
Avaiiabinty  of  Funds;  Amendment 

A  notice  announcing  the  availability 
of  Fiscal  Year  2001  fimds  to  fund  grants 
for  Injury  Prevention  and  Control 
Research  in  the  priority  areas  of 
Violence  and  Abuse  Prevention  which 
was  published  in  the  Federal  Register 
on  December  22,  2000,  (Volimie  65,  No. 
247,  pages  80891-80895).  The  notice  is 
amended  as  follows: 

Chi  page  80892,  first  column,  under 
Section  C.  Availability  of  Fimds,  first 
paragraph,  line  1  should  be  changed  to 

read  "Approximately  $2.4  million 

*  *  *•> 

On  page  80892.  first  column,  under 
Section  C.  Availability  of  Funds,  first 
paragraph,  line  1  should  be  changed  to 

read  "*  *  *  approximately  8-10  awards 

*  *  ••• 

On  page  80892,  first  column,  under 
Programmatic  Interest,  the  following 
paragraph  should  be  inserted  between 
the  first  and  second  paragraph: 

"Research  is  sought  to  document  and 
improve  imderstanding  of  similarities 
and  differences  among  types  of 
perpetrators  and  violence.  To  that  end  it 
will  be  necessary  to  examine;  (1) 
Programs  for  intervening  with  men  who 
only  batter  intimate  partners  may  have 
to  be  different  than  those  for  men  who 
batter  intimate  partners  and  maltreat 
their  children,  (2)  whether  among 
adolescents,  prevention  programs  that 
currently  focus  on  peer  violence 
exclusively  should  assess  and  address 


dating  violence,  (3)  the  value  of 
screening  for  intimate  partner  violence 
and  sexual  violence  in  primary  health 
care  settings.  Currently,  we  lack 
information  on  available  screening 
practices  and  their  impact  on  women 
and  the  prevention  of  violence  against 
women." 

On  page  80893,  first  column,  item 
numbered  (2.)  should  be  changed  to 
read,  "Document  and  improve 
imderstanding  of  the  relationships  and 
links  between  different  types  and  of 
violence;  and  different  forms  of 
perpetration,  especially  among 
adolescent  offenders.  Of  particular 
concern  are:"  On  page  80893,  first 
column,  under  item  numbered  (2.),  first 
bullet  should  be  changed  to  read, 
"*  *  *  and  perpetration  to  child  abuse 
and  sexual  violence." 

On  page  80893,  first  column,  under 
item  numbered  (2.),  between  first  and 
second  bullet  insert  a  bullet  that  reads: 
"The  relationship  between  perpetration 
of  intimate  partner  violence  and 
perpetration  of  child  abuse  and  sexual 
violence." 

On  page  80893,  first  column,  under 
item  numbered  (2.)  foUowing  the  last 
bullet  insert  a  bullet  that  reads:  "The 
relationship  between  youth  violence 
directed  at  non-iiitimates  and  that 
directed  at  dates  in  the  form  of  either 
sexual  violence  or  physical  abuse." 

On  page  80893,  first  column,  item 
number  (3.)  should  be  changed  to  read 
"*  *  *  and  child  abuse.  Of  particular 
interest  is:" 

On  page  80893,  first  column,  imder 
item  numbered  (3.)  insert  a  bullet  that 
reads  "interventions  that  seek  to  prevent 
multiple  types  of  violence  perpetration. 

Dated:  February  6,  2001. 
John  L.  Williams, 

Director,  Procurement  and  Grants  Office, 
Centers  for  Disease  Control  and  Prevention. 
(FR  Doc.  01-3482  Filed  2-9-01;  8:45  am) 
BNJJNG  COOE  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

iMeeting;  Correction 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(P.L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  correction. 
ACTION:  Notice;  correction. 

SUMMARY:»The  Department  of  Health  and 
Human  Services,  Center  for  Disease 
Control  and  Prevention  published  a 
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document  in  the  Federal  Register  of 
January  29.  2001.  concerning  the  Safety 
and  Occupational  Health  Study  Section 
will  review,  discuss,  and  evaluate  grant 
application(s)  received  in  response  to 
the  Institute's  standard  grants  review 
and  funding  cycles  pertaining  to 
research  issues  in  occupational  safety 
and  health  and  allied  areas. 

Correction 

In  the  Federal  Register  of  January  29, 
2001,  (Volume  66,  Number  19)  [Notices] 
Page  8115 — "Matters  to  be  Discussed" 
should  read:  The  meeting  will  convene 
in  open  session  from  8:30-9:30  a.m.  on 
February  15,  2001,  to  address  matters 
related  to  the  conduct  of  Study  Section 
business.  The  remainder  of  the  meeting 
will  proceed  in  closed  session.  The 
purpose  of  the  closed  sessions  is  for  the 
Safety  and  Occupational  Health  Study 
Section  to  consider  safety  and 
occupational  health  related  grant 
applications.  These  portions  of  the 
meeting  will  be  closed  to  the  public  in 
accordance  with  provisions  set  forth  in 
section  552b(c)(4)  and  (6)  title  5  U.S.C, 
and  the  Deputy  Director  for  Program 
Management,  CDC,  pursuant  to  Pub.  L. 
92^63. 
CONTACT  PERSON  FOR  lAORE  INFORMATION: 

I  Charles  N.Rafferty.  Ph.D.,  NIOSH 
Scientific  Review  Administrator, 
Bethesda,  Maryland.  Telephone  (301) 
435-3562,  E-mail  raffertc@csr.nih.gov. 

The  Director,  Management  Analysis 
and  Services  Office  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

I I  Dated:  February  2,  2001. 
Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Services 

Office,  Centers  for  Disease  Control  and 

Prevention. 

[FR  Doc.  01-3485  Filed  2-9-01;  8:45  am] 

BILUNG  CODE  4163-19-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Citizens  Advisory  Committee  on  Public 
Health  Service  Activities  and^esearch 
at  Department  of  Energy  (DOE)  Sites: 
Idaho  National  Engineering  and 
Environmental  loiboratory  Health 
Effects  Subcommittee 

In  accordance  with  section  10(a)(2)  of 
•  he  Federal  Advisory  Committee  Act 


(Pub.  L.  92-463),  the  Agency  for  Toxic 
Substances  and  Disease  Registry 
(ATSDR)  and  the  Centers  for  Disease 
Control  and  Prevention  (CDC)  announce 
the  following  meeting. 

Name:  Citizens  Advisory  Committee  on 
Public  Health  Servic.e  Activities  and 
Research  at  Department  of  Energy  (DOE) 
Sites:  Idaho  National  Engineering  and 
Environmental  Laboratory  Health  Effects 
Subcommittee. 

Times  and  Dates:  8:30  a.m.-5:15  p.m., 
March  6,  2001. 

8:30  a.m.-2:15  p.m.,  March  7,  2001. 

Place:  WestCoast  ParkCenter  Suites,  424 
East  ParkCenter  Boulevard,  Boise,  Idaho 
83706,  telephone,  208/342-1044. 

Status:  C^en  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
acconmiodates  approximately  50  people. 

Background:  Under  a  Memorandum  of 
Understanding  (MOU)  signed  in  December 
1990  with  DOE.  and  replaced  by  MOUs 
signed  in  1996  and  2000,  the  Department  of 
Health  and  Human  Services  (HHS)  was  given 
the  responsibility  and  resources  for 
conducting  analytic  epidemiologic 
investigations  of  residents  of  communities  in 
the  vicinity  of  DOE  facilities,  workers  at  DOE 
facilities,  and  other  persons  potentially 
exposed  to  radiation  or  to  potential  hazards 
from  non-nuclear  energy  production  use. 
HHS  delegated  program  responsibility  to 
CDC. 

In  addition,  a  memo  was  signed  in  October 
1990  and  renewed  in  November  1992, 1996, 
and  in  2000,  between  ATSDR  and  DOE.  The 
MOU  delineates  the  responsibilities  and 
procedures  for  ATSDR's  public  health 
activities  at  DOE  sites  required  under 
sections  184, 105, 107,  and  120  of  the 
Comprehensive  Environmental  Response, 
Compensation,  and  Liability  Act  (CERCLA  or 
"Superfund").  These  activities  include  health 
consultations  and  public  health  assessments 
at  DOE  sites  listed  on.  or  proposed  for.  the 
Superfund  National  Priorities  List  and  at 
sites  that  are  the  subject  of  petitions  form  the 
public;  and  other  health-related  activities 
such  as  epidemiologic  studies,  health 
surveillance,  exposure  and  disease  registries, 
health  education,  substance-specific  applied 
research,  emergency  response,  and 
preparation  of  toxicological  profiles. 

Purpose:  This  subcommittee  is  charged 
with  providing  advice  and  recommendations 
to  the  Director.  CDC,  and  the  Administrator 
ATSDR,  regarding  community  concerns 
pertaining  to  CEXH's  and  ATSDR's  public 
health  activities  and  research  at  this  DOE 
site.  The  purpose  of  this  meeting  is  to 
provide  a  forum  for  community  interaction 
and  serve  as  a  vehicle  for  community 
concerns  to  be  expressed  as  advice  and 
recommendations  to  CDC  and  ATSDR. 

Matters  to  be  Discussed:  Agenda  items 
include  presentations  from  the  National 
Center  for  Environmental  Health  (NCEH)  and 
ATSDR  on  updates  regarding  progress  of 
current  studies.  Agenda  items  are  subject  to 
change  as  priorities  dictate. 

Contact  Person  for  More  Information: 
Arthur  J.  Robinson.  Jr.,  Radiation  Studies 
Branch,  Division  of  Environmental  Hazards 
and  Health  Effects,  NCEH.  CDC,  1600  Clifton 


Road  NE.,  (E-39),  Atlanta,  GA  30333, 
telephone  404/639-2550,  fax  404/639-2575. 

The  Director.  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities  for 
both  CDC  and  ATSDR. 

Dated:  February  2,  2001. 
Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention. 

(FR  Doc.  01-3484  Filed  2-9-01;  8:45  am] 
BHJJNG  COOE  41«»-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
[HCFA-1174-N] 

Medicare  Program;  Meeting  of  the 
Advisory  Panel  on  AmtHjiatory 
Payment  Classification  Groups 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  section 
10(a)  of  the  Federal  Advisory  Committee 
Act  (5  U.S.C.  App.  2),  this  notice 
announces  the  first  annual  meeting  of 
the  Advisory  Panel  on  Ambulatory 
Payment  Classification  Groups.  The 
purpose  of  this  panel  is  to  review  the 
ambulatory  payment  classification 
(APC)  groups  and  provide  technical 
advice  to  the  Secretary  of  the 
Department  of  Health  and  Human 
Services  (the  Secretary)  and  the 
Administrator  of  the  Health  Care 
Financing  Administration  (the 
Administrator)  concerning  the  clinical 
integrity  of  the  APC  groups  and  their 
associated  weights.  This  meeting  is 
taking  place  at  this  time  because  the 
technical  advice  of  the  panel  will  be 
considered  as  HCFA  prepares  its  annual 
Notice  of  Proposed  Rulemaking  that  will 
propose  changes  to  the  Outpatient 
Prospective  Payment  System  (OPPS) 
that  will  be  published  in  the  spring  of 
2001.  The  next  meeting  of  the  panel  will 
be  in  early  calendar  year  2002. 

DATES:  The  meeting  is  scheduled  for 
Tuesday,  February  27,  Wednesday. 
February  28,  and  Thursday,  March  1, 
2001  firom  9  a.m.  to  5  p.m.  e.s.t. 
ADDRESSES:  The  meeting  will  be  held  in 
Room  800  of  the  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue 
SW.,  Washington.  DC  20201. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Olenick  (410)  786-0282.  Please  refer  to 
the  HCFA  Advisory  Committees 
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Information  Line  (1-877-449-5659  toll 
free)/(410-786-9379  local),  or  the 
Internet  (httpr/Zwww.hcfa.gov/fac/ 
apcpage.htm)  for  additional  information 
and  updates  on  committee  activities. 
SUPPLEMENTARY  INFORMATION:  The 
Secretary  is  required  by  section 
1833(t)(9)(A)  of  the  Social  Security  Act. 
as  added  by  section  201(h)(1)(B)  and 
redesignated  by  section  202(a)(2)  of  the 
Balanced  Budget  Refinement  Act  of 
1999,  to  consult  with  an  APC  advisory 
panel.  The  panel  will  meet  once 
aimually  to  review  the  APC  groups  and 
provide  technical  advice  to  the 
Secretary  and  the  Administrator  of 
HCFA  concerning  the  clinical  integrity 
of  the  groups  and  their  associated 
weights.  The  technical  advice  provided 
by  the  panel  at  its  annual  meeting  will 
be  considered  as  HCFA  prepares  the 
annual  Notice  of  Proposed  Rulemaking 
that  will  propose  changes  to  the  OPPS 
for  the  next  calendar  year. 

The  panel  consists  of  15 
representatives  of  Medicare  providers 
that  are  subject  to  the  OPPS.  The 
members  were  selected  by  the 
Administrator  of  HCFA  based  upon 
either  self-nominations  or  nominations 
submitted  by  providers  or  organizations. 

The  current  members  of  the  panel  are: 
Michelle  Burke,  R.N.;  Leslie  Jane 
Collins,  R.N.;  Geneva  Craig,  R.N.;  Lora 
A.  DeWald.  M.Ed;  Gretchen  M.  Evans, 
R.N.;  Robert  E.  Henkin,  M.D.;  Lee  H. 
Hilbome,  M.D.;  Stephen  T.  House.  M.D.; 
Kathleen  P.  Kinslow,  CRNA,  Ed.D;  Mike 
Metro,  R.N.;  Gerald  V.  Naccarelli,  M.D.; 
Beverly  K.  Philip,  M.D.;  Karen  L. 
R\itledge,  B.S.;  William  A.  Van  Decker, 
M.D.;  and  Paul  E.  Walbier,  D.O.  The 
panel  Chairperson  is  Paul  M.  Rudolf, 
M.D..  J.D..  a  HCFA  medical  officer. 

The  agenda  will  provide  for 
discussion  and  comment  on  the 
following  topics: 

•  Reconfiguration  of  APCs,  such  as 
splitting  of  an  APC  and  moving  CPT 
codes  from  one  APC  to  another. 

•  Removal  of  specific  surgical 
procedures  horn  the  inpatient  list. 

•  Specific  clinical  issues  regarding 
observation  care. 

•  Other  technical  issues  concerning 
APC  structure. 

For  more  detailed  information  on  the 
agenda  topics  see  our  website  at  http:/ 
/www.hcfa.gov/fac/apcpage.htm.  We  are 
soliciting  comments  fi-om  the  public  on 
specific  proposed  items  falling  within 
the  agenda  topics  for  this  meeting  of  the 
panel.  We  wiU  consider  proposed  items 
for  this  meeting  only  if  they  fall  within 
the  agenda  topics  listed  above.  In  order 
to  be  considered  as  a  potential  agenda 
topic  for  this  meeting,  comments  must 
be  in  writing.  We  urge  commenters  to 


send  comments  as  soon  as  possible. 
Comments  relating  to  this  meeting  must 
be  received  no  later  than  5  p.m.  on 
Tuesday,  February  20,  2001.  Send 
comments  to  the  following  address: 
Health  Care  Financing  Administration, 
Department  of  Health  and  Human 
Services,  Attn:  Paul  J.  Olenick,  Mail 
Stop  C4-01-26,  7500  Security 
Boulevard,  Baltimore,  MD  21244-1850. 

Comments  may  also  be  sent  via 
electronic  mail  to 

outpatientpps@hcfa.gov.  Because  of 
staffing  and  resource  limitations,  yre 
cannot  accept  comments  by  facsimile 
(FAX)  transmission  and  cannot 
acknowledge  or  respond  individually  to 
comments  we  receive.  Comments  that 
are  included  in  the  agenda  topics  will 
be  addressed  in  the  proposed  rule  that 
will  be  published  in  the  spring  of  2001. 

Comments  on  agenda  topics  for  future 
meetings  will  also  be  accepted  at  the 
above  addresses. 

The  meeting  is  open  to  the  public,  but 
attendance  is  limited  to  the  space 
available.  Individuals  or  organizations 
wishing  to  make  oral  presentations  on 
the  agenda  items  shoiild  submit  a  copy 
of  the  presentation  and  the  name, 
address  and  telephone  number  of  the 
proposed  presenter.  In  order  to  be 
scheduled  to  speak,  this  information 
must  be  received  no  later  than  5  p.m., 
Tuesday,  February  20,  2001  at  the  above 
address.  Alternatively,  the  information 
may  be  sent  electronically  to  the  email 
address  specified  above.  Because  of 
staffing  and  resource  limitations,  we 
cannot  accept  this  information  by 
facsimile  (FAX). 

Presentations  are  limited  to  no  more 
than  5  minutes  and  must  be  on  the 
listed  agenda  topics  only.  The  number 
of  presentations  may  be  limited  by  the 
time  available. 

•  In  addition  to  formal  presentations, 
there  will  be  an  opportunity  during  the 
meeting  for  public  comment,  limited  to 
one  minute  for  each  individual  or 
organization.  The  number  of  speakers 
may  be  limited  by  the  time  available. 

Individuals  requiring  sign  language 
interpretation  for  the  hearing  impaired 
or  other  special  accommodations  should 
contact  Paul  Olenick  at  (410)  786-0282 
at  least  10  days  before  the  meeting. 

(Section  1833  of  the  Social  Security  Act  (42 
U.S.C.  13951)  and  section  10(a)  of  Pub.  L.  92- 
463  (5  U.S.C.  App.  2.  section  10(a));  45  CFR 
part  11) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773.  Medicare-Hospital 
Insurance;  and  Program  No.  93.774, 
Medicare-Supplementary  Medical  Insurance 
Program) 


Dated:  January  30.  2001. 

Michael  McMuUan, 

Acting  Deputy  Administrator,  Health  Care 
Financing  Administration. 

[FR  Doc.  01-3122  Filed  2-9-01;  8:45  am) 

BU.UNG  CODE  4120-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

Privacy  Act  of  1974;  Report  of  New 
System 

AGENCY:  Department  of  Health  and 
Human  Services  (HHS),  Health  Care 
Financing  Administration  (HCFA). 

ACTION:  Notice  of  new  system  of  records. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act  of  1974, 
we  are  proposing  to  establish  a  new 
system  of  records,  "Complaints  Against 
Health  Insiuance  Issuers  and  Health 
Plans  (CAHD)"  HHS/HCFA/CMSO. 
System  No.  09-70-9005.  The  CAHD  will 
enable  HCFA  to  fulfill  its  statutory 
charge  to  enforce  four  Federal  Acts, 
which  is  mandated  by  the  Public  Health 
Service  (PHS)  Act  at  sections  2722  and 
2761  (42  U.S.C.  300gg-22  and  300gg- 
61).  Specifically,  Section  2722  requires 
HCFA  to  enforce  Title  I  of  the  Health 
Insurance  Portability  and 
Accountability  Act  of  1996  (HIPAA),  the 
Mental  Health  Parity  Act  of  1996 
(MHPA),  the  Newborns'  and  Mothers' 
Health  Protection  Act  of  1996 
(NMHPA),  and  the  Women's  Health  and 
Cancer  Rights  Act  of  1998  (WHCRA) 
with  respect  to  non-Federal 
governmental  plans.  Section  2722  also 
requires  HCFA  to  enforce  these 
provisions  with  respect  to  health 
insurance  issuers  in  the  group  market  in 
States  that  fail  to  substantially  do  so. 
Section  2761  requires  HCFA  to  enforce 
certain  HIPAA  Title  I  requirements  with 
respect  to  health  insurance  issuers  in 
the  individual  market  in  States  that 
substantially  fail  to  do  so  and  fail  to 
submit  an  acceptable  alternative 
mechanism.  Section  2761  also  requires 
HCFA  to  enforce  NMHPA  and  WHCRA 
with  respect  to  health  insurance  issuers 
in  the  individual  market  in  States  that 
substantially  fail  to  do  so. 

We  have  provided  background 
information  about  the  proposed  system 
in  the  SUPPLEMENTARY  INFORMATION 
section  below.  Although  the  Privacy  Act 
requires  only  that  the  "routine  use" 
portion  of  the  system  be  published  for 
comment,  HCFA  invites  comments  on 
all  portions  of  this  notice.  See  EFFECTTVE 
DATES  section  for  comment  period. 
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EFFECTIVE  DATES:  HCFA  filed  a  new 
system  report  with  the  Chair  of  the 
House  Committee  on  Government 
Reform  and  Oversight,  the  Chair  of  the 
Senate  Committee  on  Governmental 
Affairs,  and  the  Administrator,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(0MB)  on  February  6,  2001.  To  ensure 
that  all  parties  have  adequate  time  in 
which  to  comment,  the  new  system  of 
records,  including  routine  uses,  will 
become  effective  40  days  from  the 
publication  of  the  notice,  or  fi'om  the 
date  it  was  submitted  to  0MB  and  the 
Congress,  whichever  is  later,  unless 
HCFA  receives  comments  that  require 
alterations  to  this  notice. 
ADDRESSES:  The  pubfic  should  address 
comments  to:  Director,  Division  of  Data 
Liaison  and  Distribution  (DDLD),  HCFA, 
Room  N2-04~27,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850.  Comments  received  will  be 
available  for  review  at  this  location,  by 
appointment,  during  regular  business 
hours,  Monday  through  Friday  from  9 
a.m.-3  p.m.,  Eastern  Time  zone. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Dave  Mlawsky,  410-786-6851,  Health 
Insurance  Specialist,  Private  Health 
Insurance  Group,  HCFA.  7500  Security 
Boulevard.  Mail  Stop  S3-lfr-26. 
Baltimore.  Maryland  21244-1850. 
SUPPLEMENTARY  INFORMATION: 

I.  Description  of  the  New  System  of 
Records 

Statutory  and  Regulatory  Basis  for 
System  of  Records 

HCFA  proposes  a  new  system  of 
records  to  collect,  retrieve  and  act  on 
information  obtained  when  consumers 
contact  HCFA  and  inform  the  agency 
that  their  health  insiu°ance  issuer  and/or 
non-Federal  governmental  health  plan 
allegedly  has  violated  Title  I  of  the 
Health  Insurance  Portability  and 
Accountability  Act  of  1996  (HIPAA),  the 
Mental  Health  Parity  Act  of  1996 
(MHPA),  the  Newborns'  and  Mothers' 
Health  Protection  Act  of  1996 
(NMHPA),  and  the  Women's  Health  and 
Cancer  Rights  Act  of  1998  (WHCRA). 
HIPAA  aims  to  ensure  the  availability  of 
health  coverage  for  certain  people  who 
change  or  lose  their  jobs,  and  to  small 
businesses,  by  imposing  a  number  of 
requirements  on  health  insurance 
issuers  and  certain  types  of  group  health 
plans.  MHPA  genenJly  prohibits  health 
insurance  issuers  in  the  large  group 
market  and  certain  types  of  health  plans 
from  setting  lower  annual  and  lifetime 
dollar  coverage  limits  for  mental  health 
benefits  than  for  medical/ surgical 
benefits.  NMHPA  generally  prohibits 
health  insurers  and  certain  types  of 


health  plans  from  covering  post- 
childbirth  maternity  stays  of  less  than 
48  hours  following  a  normal  delivery 
and  96  hours  following  a  cesarean 
section.  WHCRA  generally  requires 
health  insurance  issuers  and  certain 
types  of  health  plans  that  provide 
mastectomy  benefits  to  also  provide 
certain  follow-up  care.  The  portions  of 
these  Acts  that  apply  to  non-Federal 
governmental  health  plans  and  to  health 
insurance  issuers  have  been  codified  in 
the  PHS  Act.  This  system  of  records  is 
necessary  for  HCFA  to  fulfill  its 
statutory  charge  to  enforce  these  four 
Federal  Acts,  which  is  mandated  by  the 
PHS  Act  at  sections  2722  and  2761  (42 
U.S.C.  300gg-22  and  300gg-61). 
Specifically,  section  2722  requires 
HCFA  to  enforce  Title  I  of  HIPAA, 
MHPA,  NMHPA  and  WHCRA  with 
respect  to  non-Federal  governmental 
plans.  Section  2722  also  requires  HCFA 
to  enforce  these  provisions  with  respect 
to  health  insurance  issuers  in  the  group 
market  in  States  that  fail  to  substantially 
do  so.  Section  2761  requires  HCFA  to 
enforce  certain  HIPAA  requirements 
with  respect  to  health  insurance  issuers 
in  the  individual  market  in  States  that 
substantially  fail  to  do  so  and  fail  to 
submit  an  acceptable  alternative 
mechanism.  Section  2761  also  requires 
HCFA  to  enforce  NMHPA  and  WHCRA 
with  respect  to  health  insurance  issuers 
in  the  individual  market  in  States  that 
substantially  fail  to  do  so. 

n.  Collection  and  Maintenance  of  Data 
in  the  System 

Scope  of  the  Data  Collected 

The  collected  information  will 
include  a  consumer's  name,  address, 
phone  number,  the  name  and  address  of 
their  health  plan  or  health  insurance 
issuer,  their  plan  ID  number  or  social 
security  number,  the  nature  of  their 
complaint/inquiry  against  their  health 
plan  or  issuer,  and  any  medical  and 
other  additional  information  that  is 
necessary  for  HCFA  to  help  resolve  the 
consumer's  complaint. 

Agency  Policies,  Procedures,  and 
Restrictions  on  the  Routine  Use 

The  Privacy  Act  permits  us  to  disclose 
information  without  an  individual's 
consent  if  the  information  is  to  be  used 
for  a  purpose,  which  is  compatible  with 
the  purpose(s)  for  which  the 
information  was  collected.  Any  such 
disclosure  of  data  is  known  as  a 
"routine  use."  The  government  will 
only  release  information  contained  in 
this  system  of  records  as  provided  for 
under  Section  ID  "Proposed  Routine 
Use  Disclosvu«s  of  Data  in  the  System". 


We  will  only  disclose  the  minimum 
personal  data  necessary  to  achieve  the 
purpose  of  the  system  of  records.  HCFA 
has  the  following  policies  and 
procedures  concerning  disclosures  of 
information,  which  will  be  maintained 
in  the  system.  Disclosure  of  information 
from  the  system  of  records  will  be 
approved  only  for  the  minimum 
information  necessary  to  accomplish  the 
purpose  of  the  disclosure  after  HCFA: 

(a)  Determines  that  the  use  or 
disclosure  is  consistent  with  the  reason 
that  the  data  is  being  collected;  i.e., 
assisting  consumers  to  resolve  their 
complaints  and/or  inquiries  regarding 
their  rights  under  Title  I  of  HIPAA, 
MHPA,  NMHPA  and/or  WHCRA, 

(b)  Determines: 

(1)  That  the  purpose  for  which  the 
disclosure  is  to  be  made  can  only  be 
accomplished  if  the  record  is  provided 
in  individually  identifiable  form; 

(2)  That  the  purpose  for  which  the 
disclosure  is  to  be  made  is  of  sufficient 
importance  to  warrant  the  effect  and/or 
risk  on  the  privacy  of  the  individual  that 
additional  exposure  of  the  record  might 
bring;  and 

(3)  That  there  is  a  strong  probability 
that  the  proposed  use  of  the  data  would 
in  fact  accomplish  the  stated  purpose(s). 

(c)  Determines  that  the  data  are  valid 
and  reliable. 

m.  Proposed  Routine  Use  Disclosures 
of  Data  in  the  System 

The  routine  use  disclosures  in  this 
system  may  occur  only  to  the  following 
categories  of  entities  (i.e.,  the  entities, 
which  can  get  identifiable  data  only  if 
we  apply  the  policies  and  procedures  in 
Section  II.  B.  above).  Disclosures  may  be 
made: 

1.  To  agency  contractors,  or 
consultants  who  have  been  engaged  by 
the  agency  to  assist  in  accomplishment 
of  an  HCFA  function  relating  to  the 
purposes  for  this  system  of  records  and 
who  need  to  have  access  to  the  records 
in  order  to  assist  the  HCFA. 

We  contemplate  disclosing 
information  under  this  routine  use  only 
in  situations  in  which  HCFA  may  enter 
a  contractual  or  similar  agreement  with 
a  third  party  to  assist  in  accomplishing 
HCFA  functions  relating  to  purposes  for 
this  system  of  records.  HCFA 
occasionally  contracts  out  certain  of  its 
functions  when  this  would  contribute  to 
effective  and  efficient  operations.  HCFA 
must  be  able  to  give  a  contractor 
whatever  information  is  necessary  for 
the  contractor  to  fulfill  its  duties.  In 
these  situations,  safeguards  are  provided 
in  the  contract  prohibiting  the 
contractor  from  using  or  disclosing  the 
information  for  any  purpose  other  than 
that  described  in  the  contract  and  to 
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return  or  destroy  all  information  at  the 
completion  of  the  contract. 

2.  To  a  Member  of  Congress  or  to  a 
congressional  staff  member  in  response 
to  an  inquiry  of  the  Congressional  Office 
made  at  the  written  request  of  the 
constituent  about  whom  the  record  is 
maintained. 

Beneficiaries  sometimes  request  the 
help  of  a  member  of  Congress  in 
resolving  some  issue  relating  to  a  matter 
before  HCFA.  The  member  of  Congress 
then  writes  HCFA,  and  HCFA  must  be 
able  to  give  sufficient  information  to  be 
responsive  to  the  inquiry. 

3.  To  the  Department  of  Justice  (DOJ), 
court  or  adjudicatory  body  when: 

(a)  The  agency  or  any  component 
thereof;  or 

(b)  Any  employee  of  the  agency  in  his 
or  her  official  capacity;  or 

(c)  Any  employee  of  the  agency  in  his 
or  her  individual  capacity  where  the 
DOJ  has  agreed  to  represent  the 
employee;  or 

(d)  The  United  States  Government; 
Is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  by  careful  review, 
HCFA  determines  that  the  records  are 
both  relevant  and  necessary  to  the 
Utigation. 

Whenever  HCFA  is  involved  in 
litigation,  or  occasionally  when  another 
party  is  involved  in  litigation  and 
HCFA's  policies  or  operations  could  be 
affected  by  the  outcome  of  the  litigation, 
HCFA  would  be  able  to  disclose 
information  to  the  DOJ,  coiut  or 
adjudicatory  body  involved.  A 
determination  would  be  made  in  each 
instance  that,  under  the  circumstances 
involved,  the  piuposes  served  by  the 
use  of  the  information  in  the  partic\Uar 
litigation  is  compatible  with  a  purpose 
for  which  HCFA  collects  the 
information. 

4.  To  a  health  insurance  issuer  and/ 
or  health  plan,  who  has  been  named  in 
a  complaint  and  is  believed  to  be 
potraitially  in  violation  of  relevant 
portions  of  the  PHS  Act. 

When  individuals  file  complaints  or 
inquiries  asking  HCFA  to  clarify  or 
enforce  their  rights  under  Title  I  of 
HIPAA.  MHPA,  NMHPA  and/or 
WHCRA,  HCFA  often  must  disclose 
information  maintained  in  this  system 
of  records  to  the  individual's  health 
insurance  issuer  or  health  plan  in  order 
for  HCFA  to  satisfy  its  statutory  charge 
to  enforce  these  Federal  Acts  with 
respect  to  non-Federal  governmental 
health  plans  in  all  States  and  health 
insurance  issuers  in  some  States. 

5.  To  another  Federal  or  State  agency: 
(a)  To  refer  a  complaint  or  inquiry 

with  respect  to  Title  I  of  HIPAA,  MHPA, 
NMHPA  and  WHCRA  or 


(b)  To  enable  such  agency  to 
administer  a  Federal  health  benefits 
program,  or  as  necessary  to  enable  such 
agency  to  fulfill  a  requirement  of  a 
Federal  statute  or  regulation  that 
implements  a  health  benefits  program 
funded  in  whole  or  in  part  with  Federal 
funds. 

HCFA  shares  enforcement 
responsibilities  with  the  U.S. 
Department  of  Labor,  the  U.S. 
Department  of  Treasury  and  State 
regulatory  bodies  with  respect  to  Title  I 
of  HIPAA,  MHPA,  NMHPA  and 
WHCRA.  HCFA's  enforcement 
responsibilities  are  discussed  in  the 
"Description  of  the  New  System  of 
Records"  section  above.  The 
Department  of  Labor  enforces  Title  I  of 
HIPAA,  MHPA,  NMHPA  and  WHCRA 
with  respect  to  private  group  health 
plans.  The  Department  of  Treasury  may 
levy  excise  taxes  against  private  group 
health  plans  that  do  not  comply  with 
these  Acts,  except  for  WHCRA.  In  States 
that  are  substantially  enforcing  Tide  I  of 
HIPAA,  MHPA,  NMHPA  and  WHCRA, 
the  appropriate  State  agency  enforces 
these  provisions  with  respect  to  health 
insurance  issuers.  Occasionally,  HCFA 
will  receive  an  inquiry  or  complaint 
related  to  one  of  these  four  Acts  in 
situations  where  it  is  within  Labor's  or 
Treasury's  or  a  State's,  and  not  HCFA's, 
jurisdiction  to  resolve.  In  such  cases, 
HCFA  must  disclose  information  from 
the  system  of  records  to  the  appropriate 
agency  so  they  can  perform  their 
enforcement  function. 

6.  To  third  party  contacts  when  the 
party  to  be  contacted  has,  or  is  expected 
to  have,  information  relating  to  the 
individual's  complaint  against  a  health 
insiu^nce  issuer  and/or  health  plan, 
when: 

(a)  The  individual  is  imable  to 
provide  the  information  being  sought. 
An  individual  is  considered  unable  to 
provide  certain  types  of  information 
when: 

(1)  He  or  she  is  incapable  or  of 
questionable  mental  capability; 

(2)  He  or  she  cannot  read  or  write; 

(3)  He  or  she  has  a  hearing 
impairment;  and  is  contacting  HCFA  by 
telephone  through  a 
telecommunications  relay  system 
operator; 

(4)  He  or  she  cannot  afford  the  cost  of 
obtaining  the  information; 

(5)  A  language  barrier  exists;  or 

(6)  The  custodian  of  the  information 
will  not;  as  a  matter  of  policy,  provide 
it  to  the  individual;  or 

(b)  The  data  are  needed  to  establish 
the  validity  of  evidence  or  to  verify  the 
accuracy  of  information  presented  by 
the  individual  concerning  his  or  her 
complaint  against  a  health  insurance 


issuer  and/or  health  plan;  or  HCFA  is 
reviewing  the  information  as  a  result  of 
suspected  violation  of  the  PHS  Act. 

Although  most  of  the  information  that 
will  be  maintained  in  this  system  will 
already  be  in  HCFA's  files,  HCFA  will 
occasionally  need  to  obtain  additional 
information  fitjm  other  sources.  When 
an  individual  has  difficulty 
communicating  with  HCFA  or  obtaining 
needed  information  because  of  a 
physical  handicap,  a  language  barrier,  or 
other  reason,  HCFA  helps  the  individual 
as  needed.  There  can  also  be  other 
situations  in  which  HCFA  requests 
information  from  a  source  other  than  the 
subject  individual.  To  request  needed 
information  from  such  other  sources, 
HCFA  must  disclose  minimal 
information  about  the  individual  to 
them,  for  example,  information 
identifying  the  individual  and  the  fact 
that  the  subject  individual  is  making  a 
complaint  against  an  health  insurance 
or  health  plan. 

IV.  Safeguards 

A.  Authorized  users:  Personnel  having 
access  to  the  system  have  been  trained 
in  Privacy  Act  requirements.  Records 
are  used  in  a  designated  work  area  and 
system  location  is  attended  at  all  times 
during  working  hours. 

•  To  ensure  seciuity  of  the  data,  the 
proper  level  of  class  user  is  assigned  for 
each  individual  user  level.  This 
prevents  unauthorized  users  from 
accessing  and  modifying  critical  data. 

B.  Physical  Safeguards:  All  server 
sites  have  implemented  the  following 
minimum  requirements  to  assist  in 
reducing  the  exposure  of  computer 
equipment  and  thus  achieve  an 
optimum  level  of  protection  and 
seciuity  for  the  CAHII  system: 

Access  to  aU  servers  is  controlled, 
with  access  limited  to  only  those 
support  personnel  with  a  demonstrated 
need  for  access.  Servers  are  to  be  kept 
in  a  locked  room  accessible  only  by 
specified  management  and  system 
support  personnel.  Each  server  requires 
a  specific  log-on  process.  All  entrance 
doors  are  identified  and  marked.  A  log 
is  kept  of  all  personnel  who  were  issued 
a  security  card,  key  and/or  combination, 
which  grants  access  to  the  room  housing 
the  server,  and  all  visitors  are  escorted 
while  in  this  room.  All  servers  are 
housed  in  an  area  where  appropriate 
environmental  security  controls  are 
implemented,  which  include  measiu^s 
implemented  to  mitigate  damage  to 
Automated  Information  Systems  (AIS) 
resources  caused  by  fire,  electricity, 
water  and  inadequate  climate  consols. 

Protection  applied  to  the 
workstations,  servers  and  databases 
include: 
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•  User  Log-on — Authentication  is 
performed  by  the  Primary  Domain 
Controller/Backup  Domain  Controller  of 
the  log-on  domain. 

•  Workstation  Names — Workstation 
naming  conventions  may  be  defined  and 
implemented  at  the  agency  level. 

•  Hours  of  Operation — May  be 
restricted  by  Windows  NT.  When 
activated  all  applicable  processes  will 
automatically  shut  down  at  a  specific 
time  and  not  be  permitted  to  resimie 
until  the  predetermined  time.  The 
appropriate  hours  of  operation  are 
determined  and  implemented  at  the 
agency  level. 

•  Inactivity  Lockout — Access  to  the 
NT  workstation  is  automatically  locked 
after  a  specified  period  of  inactivity. 

•  Warnings — Legal  notices  and 
seciirity  warnings  display  on  all  servers 
and  workstations. 

•  Remote  Access  Secixrity — Windows 
NT  Remote  Access  Service  (RAS) 
security  handles  resource  access 
control.  Access  to  NT  resoiorces  is 
controlled  for  remote  users  in  the  same 
manner  as  local  users,  by  utilizing 
Windows  NT  file  and  sharing 
permissions.  Dial-in  access  can  be. 
granted  or  restricted  on  a  user-by-user 
basis  through  the  Windows  NT  RAS 
administration  tool. 

There  are  several  levels  of  seciuity 
found  in  the  CAHII  system.  Windows 
NT  provides  much  of  the  overall  system 
security.  The  Windows  NT  security 
model  is  designed  to  meet  the  C2-level 
criteria  as  defined  by  the  U.S. 
Department  of  Defense's  Trusted 
Computer  System  Evaluation  Criteria 
document  (DoD  5200.28-STD, 
December  1985).  Netscape  Enterprise 
Server  is  the  security  mechanism  for  all 
CAHII  transmission  connections  to  the 
system.  As  a  result,  Netscape  controls 
all  CAHn  information  actess  requests. 
Anti-virus  software  is  applied  at  both 
the  workstation  and  NT  server  levels. 

Access  to  different  areas  on  the 
Windows  NT  server  are  maintained 
through  the  use  of  file,  directory  and 
share  level  permissions.  These  different 
levels  of  access  control  provide  security 
that  is  managed  at  the  user  and  group 
level  within  the  NT  domain.  The  file 
and  directory  level  access  controls  rely 
on  the  presence  of  an  NT  File  System 
(NTFS)  hard  drive  partition.  This 
provides  the  most  robust  security  and  is 
tied  directly  to  the  file  system.  Windows 
NT  security  is  applied  at  both  the 
workstation  and  NT  server  levels. 

C.  Procedural  Safeguards:  All 
automated  systems  must  comply  with 
Federal  laws,  guidance,  and  policies  for 
information  systems  security.  These 
include,  but  are  not  limited  to:  the 
Privacy  Act  of  1974;  the  Computer 


Security  Act  of  1987;  OMB  Qrcular  A- 
130,  revised;  Information  Resource 
Management  (IRM)  Circular  #10;  HHS 
Automated  Information  Systems 
Security  Program;  the  HCFA 
Information  Systems  Security  Policy 
and  Program  Handbook;  and  other 
HCFA  systems  security  policies.  Each 
automated  information  system  should 
ensure  a  level  of  security  commensurate 
with  the  level  of  sensitivity  of  the  data, 
risk,  and  magnitude  of  the  harm  that 
may  result  from  the  loss,  misuse, 
disclosure,  or  modification  of  the 
information  contained  in  the  system. 

V.  Effect  of  the  Proposed  System  of 
Records  on  Individual  Rights 

HCFA  proposes  to  establish  this 
system  in  accordance  with  the 
principles  and  requirements  of  the 
Privacy  Act  and  will  collect,  use,  and 
disseminate  information  only  as 
prescribed  therein.  Data  in  this  system 
will  be  subject  to  the  authorized  releases 
in  accordance  with  the  routine  uses 
identified  in  this  system  of  records. 

HCFA  will  monitor  the  collection  and 
reporting  of  data.  HCFA  will  collect 
only  that  information  necessary  to 
perform  the  system's  functions.  In 
addition,  HCFA  will  make  disclosure 
from  the  proposed  system  only  with 
consent  of  the  subject  individual  or  his/ 
her  legal  representative,  in  accordance 
with  an  applicable  exception  provision 
of  the  Privacy  Act,  or  in  accordance 
with  the  routine  uses  enumerated  in 
Section  in. 

HCFA,  therefore,  does  not  anticipate 
an  unfavorable  effect  on  individual 
privacy  as  a  result  of  maintaining  this 
system  of  records. 

Dated:  February  6,  2001. 
Michael  McMuilan, 

Acting  Deputy  Administrator,  Health  Care 
Financing  Administration. 

No.  09-7&-9005 

SYSTEM  NAME: 

Complaints  Against  Health  Insurance 
Issuers  and  Health  Plans  (CAHD),  HHS/ 
HCFA/CMSO. 

SECURITY  classification: 

Level  3,  Privacy  Act  Sensitive  Data. 

SYSTEM  location: 

7500  Security  Boulevard,  South 
Building,  Third  Floor.  Baltimore, 
Maryland  21244-1850.  Portions  of  the 
system  of  records  will  be  maintained  at 
various  HCFA  regional  offices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Consumers  who  contact  HCFA  with 
complaints  that  their  health  insurance 
issuer  or  health  plan  is  violating  Title  I 


of  the  Health  Insurance  Portability  and 
Accountability  Act  of  1996  (HIPAA),  the 
Mental  Health  Parity  Act  of  1996 
(MHPA),  the  Newborns'  and  Mothers' 
Health  Protection  Act  of  1996 
(NMHPA),  and  the  Women's  Health  and 
Cancer  Rights  Act  of  1998  (WHCRA);  as 
well  as  consumers  who  contact  HCFA 
with  inquiries  about  the  consumer 
protections  offered  by  one  or  more  of 
these  Acts. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

This  system  will  contain  the 
consumer's  name,  social  security 
number  or  health  plan  ID  number, 
address,  phone  number,  the  name  and 
address  of  their  health  insurance  issuer 
or  health  plan,  the  nature  of  their 
complaint  or  inquiry,  and  any  relevant 
medical  or  other  information  necessary 
to  resolve  their  complaint  against  their 
health  insurance  issuer  or  health  plan. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

Section  2722  of  the  PHS  Act  (42 
U.S.C.  300gg-22)  and  section  2761  (42 
U.S.C.  section  3D0gg-61). 

PURPOSE(S): 

The  primary  purpose  of  the  system  of 
records  is  to  enable  HCFA  to  collect, 
retrieve  and  act  on  information  obtained 
when  consumers  contact  HCFA  and 
inform  the  agency  that  their  health 
insurance  issuer  and/or  health  plan  has 
violated  Tide  I  of  HIPAA.  MHPA, 
NMHPA,  or  WHCRA.  Consumers  will 
direct  these  complaints  to  HCFA's 
central  office,  and  to  HCFA's  regional 
offices.  Relevant  information  about  each 
complaint  is  documented  un  paper  at 
each  HCFA  location  that  receives 
complaints.  The  system  of  records  will 
be  maintained  at  several  locations. 
HCFA  wiU  use  information  retrieved 
fi'om  this  system  of  records  to  enforce 
these  four  Acts  by  assisting  individuals 
in  securing  their  rights  under  them. 
HCFA  also  will  use  information 
retrieved  from  this  system  of  records  to 
identify  any  patterns  of  violations  that 
will  help  HCFA  determine  whether 
targeted  outreach  and  education  efforts 
are  needed. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  Privacy  Act  permits  us  to  disclose 
information  without  an  individual's 
consent  if  the  information  is  to  be  used 
for  a  purpose  that  is  compatible  with  the 
purpose(s)  for  which  the  information 
was  collected.  Any  such  compatible  use 
of  data  is  known  as  a  "routine  use."  The 
proposed  routine  uses  in  this  system 
meet  the  compatibility  requirement  of 
the  Privacy  Act.  We  are  proposing  to 
establish  the  following  routine  use 
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disclosures  of  information,  which  will 
be  maintained  in  the  system.  These 
routine  uses  are  discussed  in  detail  in 
the  attached  Preamble. 

1.  To  agency  contractors,  or 
consultants  who  have  been  engaged  by 
the  agency  to  assist  in  accomplishment 
of  an  HCFA  function  relating  to  the 
purposes  for  this  system  of  records  and 
who  need  to  have  access  to  the  records 
in  order  to  assist  the  HCTA. 

2.  To  a  Member  of  Congress  or  to  a 
congressional  staff  member  in  response 
to  an  inquiry  of  the  Congressional  Office 
made  at  the  written  request  of  the 
constituent  about  whom  the  record  is 
maintained. 

3.  To  the  Department  of  Justice  (DO J), 
court  or  adjudicatory  body  when: 

(a)  The  agency  or  any  component 
thereof;  or 

(b)  Any  employee  of  the  agency  in  his 
or  her  official  capacity;  or 

(c)  Any  employee  of  the  agency  in  his 
or  her  individual  capacity  where  the 
DOJ  has  agreed  to  represent  the 
employee;  or 

(d)  the  United  States  Govenunent; 
Is  a  party  to  litigation  or  has  an 

interest  in  such  litigation,  and  by  careful 
review,  HCFA  determines  that  the 
records  are  both  relevant  and  necessary 
to  the  litigation. 

4.  To  a  health  insurance  issuer  and/ 
or  health  plan,  that  has  been  named  in 
a  complaint  and  is  believed  to  be  in 
violation  of  relevant  portions  of  the  PHS 
Act. 

5.  To  another  Federal  or  State  ^ency: 
{&)  To  refer  a  complaint  or  inquiry 

with  respect  to  Title  I  of  HIPAA.  MHPA, 
NMHPA  or  WHCRA  or 

(b)  To  enable  such  agency  to 
administer  a  Federal  health  benefits 
program,  or  as  necessary  to  enable  such 
agency  to  fulfill  a  requirement  of  a 
Federal  statute  or  regulation  that 
implements  a  health  benefits  program 
funded  in  whole  or  in  part  with  Federal 
funds. 

6.  To  third  party  contacts  when  the 
party  to  be  contacted  has,  or  is  expected 
to  have,  information  relating  to  the 
individual's  complaint  against  a  health 
insiuance  issuer  and/or  health  plan, 
when: 

(a)  The  individual  is  unable  to 
provide  the  information  being  sought. 
An  individual  is  considered  unable  to 
provide  certain  types  of  information 
when: 

(1)  He  or  she  is  incapable  or  of 
questionable  mental  capability; 

(2)  He  or  she  cannot  read  or  write; 

(3)  He  or  she  has  a  hearing 
impairment,  and  is  contacting  HCFA  by 
telephone  through  a 
telecommunications  relay  system 
operator. 


(4)  He  or  she  cannot  afford  the  cost  of 
obtaining  the  information; 

(5)  A  language  barrier  exists;  or 

(6)  The  custodian  of  the  information 
will  not,  as  a  matter  of  policy,  provide 
it  to  the  individual:  or 

(b)  The  data  are  needed  to  establish 
the  validity  of  evidence  or  to  verify  the 
acciiracy  of  information  presented  by 
the  individual  concerning  his  or  her 
complaint  against  a  health  insurance 
issuer  and/or  health  plan;  or  HCFA  is 
reviewing  the  information  as  a  result  of 
suspected  violation  of  the  PHS  Act. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM:  . 


STORAGE: 

Information  is  maintained  on  paper. 

retrievabnjty: 

The  records  are  retrieved  by  name  and 
social  security  number. 

SAFEGUARDS: 

HCFA  has  safeguards  for  authorized 
users  and  monitors  such  users  to  ensure 
against  excessive  or  unauthorized  use. 
Personnel  having  access  to  the  system 
have  been  trained  in  the  Privacy  Act 
and  systems  security  requirements. 

In  addition,  HCFA  has  physical 
safeguards  in  place  to  reduce  the 
exposure  of  computer  equipment  and 
thus  achieve  an  optimum  level  of 
protection  and  security  for  the  CAHII 
system.  Safeguards  have  been 
established  in  accordance  with  HHS 
standards  and  National  Institute  of 
Standards  and  Technology  guidelines; 
e.g.,  limiting  access  to  authorized 
personnel.  System  securities  are 
established  in  accordance  with  HHS, 
Information  Resource  Management 
(IRM)  Circular  #10,  Automated 
Information  Systems  Security  Program; 
HCFA  Automated  Information  Systems 
(AIS)  Guide,  Systems  Securities 
Policies;  and  OMB  Circular  No.  A-130 
(revised)  Appendix  III. 

retention  and  disposal: 

HCFA  will  retain  CAHII  data  for  a 
total  period  of  seven  (7)  years  after 
resolution  of  the  inquiry/complaint. 

system  managers  and  address: 

Director,  Private  Health  Insurance 
Group,  HCFA,  7500  Security  Boulevard, 
Baltimore,  Maryland  21244-1850. 

notification  procedure: 

For  purpose  of  access,  the  subject 
individual  should  write  to  the  system 
manager  who  will  require  the  system 
name,  the  subject  individual's  name, 
social  security  number  (SSN) 


(fumishiAg  the  SSN  is  volimtary,  but  it 
may  make  searching  for  a  record  easier 
and  prevent  delay),  address,  date  of 
birth,  and  sex. 

RECORD  ACCESS  PROCEDURE: 

For  purpose  of  access,  use  the  same 
procedures  outlined  in  Notification 
Procedures  above.  Requestors  should 
also  reasonably  specify  the  record 
contents  being  sought.  (These 
procedures  are  in  accordance  with 
Department  regulation  45  CFR 
5b.5(a)(2).) 

CONTESTING  RECORD  PROCEDURES: 

The  subject  individual  should  contact 
the  system  manager  named  above,  and 
reasonably  identify  the  record  and 
specify  the  information  to  be  contested. 
State  Ae  corrective  action  sought  and 
the  reasons  for  the  correction  with 
supporting  justification.  (These 
procedures  are  in  accordance  with 
Department  regulation  45  CFR  5b. 7.) 

RECORD  SOURCE  CATEGORIES: 

Sources  of  information  contained  in 
this  records  system  include  data 
collected  from  the  individuals 
themselves,  and  information  collected 
from  their  health  insurance  issuer  or 
health  plan. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
[FR  Doc.  01-3511  Filed  2-9-01;  8:45  am] 

BILUNG  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  And  Services 
Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

In  compliance  with  the  requirement 
for  opportimity  for  public  comment  on 
proposed  data  collection  projects 
(section  3506(c)(2)(A)  of  Title  44,  United 
States  Code,  as  amended  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13),  the  Health 
Resources  and  Services  Administration 
(HRSA)  publishes  periodic  summaries 
of  proposed  projects  being  developed 
for  submission  to  OMB  under  the 
Paperwork  Reduction  Act  of  1995.  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and  draft 
instruments,  call  the  HRSA  Reports 
Clearance  Officer  on  (301)  443-1129. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
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8  necessary  for  the  proper  performance 
)f  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 


Proposed  Project:  U.S.  Component  of 
the  2001/2002  World  Health 
Organization  Study  of  Health  Behavior 
in  School  CUldren  (WHO-41PSC):  New 

The  Office  of  Data  and  Information 
Management  (ODIM),  Maternal  and 
Child  Health  Bureau  (MCHB),  Health 
Resources  and  Services  Administration 
(HRSA),  will  participate  on  behalf  of  the 
United  States  in  the  2001/2002  WHO 
Study  of  Health  Behavior  in  School 
Children.  The  information  proposed  for 
collection  will  be  used  by  MCHB, 
HRSA,  and  the  National  Institutes  of 


Health  (NIH)  to  increase  understanding 
of  adolescent  health  to  improve  the 
quality  of  health  programs  and  services. 
This  cross-national  research  study  will 
collect  survey  data  to  study  adolescent 
health  status  and  behaviors  in  relation 
to  their  social  and  supportive 
environment.  Types  of  data  will  include 
measures  of  physical  activity,  body  size, 
nutrition,  social  inequality,  diversity, 
injury,  violence,  and  perceptions  of 
peers,  school  and  family  as  supportive. 

The  estimated  response  burden  is  as 
follows: 


Form. 


Survey 


Number  of 
respondents 


17,500 


Responses 

per 
respondent 


1 


Hours  per 
response 


.75 


Total  txjrden 
hour 


13,125 


I 


Send  comments  to  Susan  G.  Queen, 
'h.D.,  HRSA  Reports  Clearance  Officer, 
loom  14-33,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville.  MD  20857. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

Dated:  February  6,  2001. 
lane  M.  Harrison, 

Director,  Division  of  Policy  Review  and 
Coordination. 

FR  Doc.  01-3489  Filed  2-9-01;  8:45  am] 
BILLING  CODE  4160-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Indian  Health  Service 

Availability  of  Funds  for  Loan 
Repayment  Program  for  Repayment  of 
HeaKti  Professions  Educational  Loans 

AGENCY:  Indian  Health  Service,  HHS. 
action:  Notice. 


summary:  The  Administrations  budget 
request  for  fiscal  year  (FY)  2001 
includes  $11,923,500  for  the  Indian 
Health  Service  (IHS)  Loan  Repayment 
Program  (LRP)  for  health  professions 
educational  loans  (undergraduate  and 
graduate)  in  return  for  full-time  clinical 
service  in  Indian  health  programs.  It  is 
anticipated  that  $11,923,500  will  be 
available  to  support  approximately  298 
competing  awards  averaging  $40,000 
per  award. 

This  program  announcement  is 
subject  to  the  appropriation  of  funds. 
This  notice  is  being  published  early  to 
coincide  with  the  recruitment  activity  of 
the  MS,  which  competes  with  other 
Government  and  private  health 
management  organizations  to  employ 
qualified  health  professionals.  Funds 
must  be  expended  by  September  30  of 


the  fiscal  year.  This  program  is 
authorized  by  Section  108  of  the  Indian 
Health  Care  Improvement  Act  (IHCIA) 
as  amended,  25  U.S.C.  1601  et  seq.  The 
IHS  invites  potential  applicants  to 
request  an  application  for  participation 
in  the  LRP. 

DATES:  Applications  for  the  FY  2001 
LRP  will  be  accepted  and  evaluated 
monthly  beginning  March  16,  2001,  and 
will  continue  to  be  accepted  each  month 
thereafter  imtil  all  funds  are  exhausted. 
Subsequent  monthly  deadline  dates  are 
scheduled  for  Friday  of  the  second  full 
week  of  each  month.  Notice  of  awards 
will  be  mailed  on  the  last  working  day 
of  each  month. 

Applicants  selected  for  participation 
in  the  FY  2001  program  cycle  will  be 
expected  to  begin  their  service  period 
no  later  than  September  30,  2001. 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either: 

1.  Received  on  or  before  the  deadline 
date;  or 

2.  Sent  on  or  before  the  deadline  date. 
(Applicants  should  request  a  legibly 
dated  U.S.  Postal  Service  postmark  or 
obtain  a  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service.  Private  metered  postmarks  are 
not  acceptable  as  proof  of  timely 
mailing.) 

Applications  received  after  the 
monthly  closing  date  will  be  held  for 
consideration  in  the  next  monthly 
funding  cycle.  Applicants  who  do  not 
receive  funding  by  September  30,  2001, 
will  be  notified  in  writing. 

Form  To  Be  Used  for  Application 

Applications  will  be  accepted  only  if 
they  are  submitted  on  the  form  entitled 
"Application  for  the  Indian  Health 
Service  Loan  Repayment  Program," 
identified  with  tbe  Office  of 
Management  and  Budget  approval 


number  of  OMB  #0917-0014  (expires 
12/31/02). 

ADDRESSES:  Application  materials  may 
be  obtained  by  calling  or  writing  to  the 
address  below.  In  addition,  completed 
applications  should  be  returned  to:  IHS 
Loan  Repayment  Program,  12300 
Twinbrook  Parkway — Suite  100, 
Rockville,  Maryland  20852,  PH:  301/ 
443-3396  (between  8  a.m.  and  5  p.m. 
(EST)  Monday  through  Friday,  except 
Federal  holidays). 
FOR  FURTHER  INFORMATION  CONTACT: 
Please  address  inquiries  to  Ms. 
Jacqueline  K.  Santiago,  Chief,  IHS  Loan 
Repayment  Program,  Twinbrook  Metro 
Plaza— Suite  100,  12300  Twinbrook 
Parkway,  Rockville,  Maryland  20852, 
PH:  301/443-3396  (between  8  a.m.  and 
5  p.m.  (EST)  Monday  through  Friday, 
except  Federal  holidays). 
SUPPLEMENTARY  INFORMATION:  Section 
108  of  the  IHCIA,  as  amended  by  Public 
Laws  100-713  and  102-573,  auAorizes 
the  IHS  LRP  and  provides  in  pertinent 
part  as  follows: 

The  Secretary,  acting  through  the  Service, 
shall  establish  a  program  to  be  known  as  the 
Indian  Health  Service  Loan  Repayment 
Program  (hereinafter  referred  to  as  the  "Loan 
Repayment  Program")  in  order  to  assure  an 
adequate  supply  of  trained  health 
professionals  necessary  to  maintain 
accreditation  of,  and  provide  health  care 
services  to  Indians  through,  Indian  health 
programs. 

Section  4(n)  of  the  IHCIA,  as  amended 
by  the  Indian  Health  Care  Improvement 
Technical  Corrections  Act  of  1996,  Pub. 
L.  104-313,  provides  that: 

"Health  Profession"  means  allopathic 
medicine,  family  medicine,  internal 
medicine,  pediatrics,  geriatric  medicine, 
obstetrics  and  gynecology,  podiatric 
medicine,  nursing,  public  health  nursing, 
dentistry,  psychiatry,  osteopathy,  optometry, 
pharmacy,  psychology,  public  health,  social 
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work,  marriage  and  family  therapy, 
chiropractic  medicine,  environmental  health 
and  engineering,  an  allied  health  profession, 
or  any  other  health  profession. 

For  the  purposes  of  this  program,  the 
term  "Indian  health  program"  is  defined 
in  Section  108(a)(2)(A),  as  follows: 

•  *  *  any  health  program  or  facility  funded, 
in  whole  or  in  part,  by  the  WS  for  the  benefit 
of  Indians  and  administered: 

a.  directly  by  the  Service;  (or) 

b.  by  any  Indian  tribe  or  tribal  or  Indian 
organization  pursuant  to  a  contract  under: 

(1)  The  Indian  Self-Determination  Act:  or 

(2)  section  23  of  the  Act  of  April  30, 1908, 
(25  U.S.C  47),  popularly  known  as  the  Buy 
Indian  Act;  or 

(3)  by  an  urban  Indian  organization 
pursuant  to  Title  V  of  this  act. 

Applicants  may  sign  contractual 
agreements  with  the  Secretary  for  2 
years.  The  IHS  will  repay  all,  or  a 
portion  of  the  applicant's  health 
profession  educational  loans 
(imdergraduate  and  graduate)  for  tuition 
expenses  and  reasonable  educational, 
and  living  expenses  in  amounts  up  to 
$20,000  per  year  for  each  year  of 
contracted  services.  Payments  will  be 
made  annually  to  the  participant  for  the 
purpose  of  repaying  his/her  outstanding 
health  profession  educational  loans. 
Repayment  of  health  profession 
education  loans  will  be  made  to  the 
participant  within  120  days  after  the 
entry-on-duty  of  the  participant  has 
been  confirmed  by  the  IHSLRP. 

The  Secretary  must  approve  the 
contract  before  the  disbursement  of  loan 
repayments  can  be  made  to  the 
participant.  Participants  will  be 
required  to  fulfill  their  contract  service 
agreements  through  full-time  clinical 
practice  at  an  Indian  health  program  site 
determined  by  the  Secretary.  Loan 
repayment  sites  are  characterized  by 
physical,  cultiual.  and  professional 
isolation,  and  have  histories  of  frequent 
staff  turnover.  All  Indian  health 
program  sites  are  anntially  prioritized 
within  the  Agency  by  discipline,  based 
on  need  or  vacancy. 

All  health  professionals  will  receive 
up  to  $20,000  per  year  for  the  length  of 
their  contract.  Where  the  amount  of  the 
LRP  award  may  result  in  an  increase  in 
Federal  income  tax  liability,  the  IHS 
will  pay  an  additional  20  percent  of  the 
participant's  tot^  loan  repayments  to 
the  Internal  Revenue  Service  for  the 
increased  tax  liability. 

Pursuant  to  Section  108(b),  to  be 
ehgible  to  participate  in  the  LRP,  an 
individual  must: 

(1)  A.  be  enrolled: 

(i)  in  a  course  of  study  or  program  in 
an  accredited  institution,  as  determined 
by  the  Secretary,  within  any  State  and 
be  scheduled  to  complete  such  course  of 


study  in  the  same  year  such  individual 
applies  to  participate  in  such  program; 


or 


(ii)  in  an  approved  graduate  training 
program  in  a  health  profession;  or 
B.  have — 

(i)  a  degree  in  a  health  profession;  and 
(ii)  a  license  to  practice;  and 

(2)  A.  be  eligible  for,  or  hold,  an 
appointment  as  a  Commissioned  Officer 
in  the  Regular  or  Reserve  Corps  of  the 
Public  Health  Service  (PHS);  (or) 

B.  be  eligible  for  selection  for  civilian 
service  in  the  Regular  or  Reserve  Corps 
ofthe(PHS):(or) 

C.  meet  the  professiontd  standards  for 
civil  service  employment  in  the  IHS;  or 

D.  be  employed  in  an  Indian  health 
program  without  service  obligation;  and 

(3)  submit  to  the  Secretary  an 
application  for  a  contract  to  the  Loan 
Repayment  Program. 

All  applicants  must  sign  and  submit 
to  the  Secretary,  a  written  contract 
agreeing  to  accept  repayment  of 
educational  loans  and  to  serve  for  the 
applicable  period  of  obligated  service  in 
a  priority  site  as  determined  by  the 
Secretary,  and  submit  a  signed  affidavit 
attesting  to  the  fact  that  they  have  been 
informed  of  the  relative  merits  of  the 
U.S.  PHS  Commissioned  Corps  and  the 
Civil  Service  as  employment  options. 

Once  the  applicant  is  approved  for 
participation  in  the  LRP,  the  applicant 
will  receive  confirmation  of  his/her  loan 
repayment  award  and  the  duty  site  at 
which  he/she  will  serve  his/her  loan 
repayment  obligation. 

The  IHS  has  identified  the  positions 
in  each  Indian  health  program  for  which 
there  is  a  need  or  vacancy  and  ranked 
those  positions  in  order  of  priority  by 
developing  discipline-specific 
prioritized  lists  of  sites. 

Ranking  criteria  for  these  sites  include 
the  following: 

•  Historically  critical  shortages 
caused  by  frequent  staff  tmnover; 

•  Current  immatched  vacancies  in  a 
Health  Profession  Discipline; 

•  Projected  vacancies  in  a  Health 
Profession  Discipline; 

•  Ensuring  that  the  staffing  needs  of 
Indian  health  programs  administered  by 
an  Indian  tribe  or  tribal  or  health 
organization  receive  consideration  on  an 
equal  basis  with  programs  that  are 
administered  directly  by  the  Service; 
and 

•  Giving  priority  to  vacancies  in 
Indian  health  programs  that  have  a  need 
for  health  professionals  to  provide 
health  care  services  as  a  result  of 
individuals  having  breached  LRP 
contracts  entered  into  under  this 
section. 

•  Consistent  with  this  priority 
ranking,  in  determining  applications  to 


be  approved  and  contracts  to  accept,  the 
IHS  will  give  priority  to  applications 
made  by  American  Indians  and  Alaska 
Natives  and  to  individual  recruited 
through  the  efforts  of  Indian  tribes  or 
tribal  or  Indian  organizations. 

•  Funds  appropriated  for  the  LRP  in 
FY  2001  wiU  be  distributed  among  the 
health  professions  as  follows: 
allopathic/osteopathic  practitioners  will 
receive  27  percent,  registered  nurses  20 
percent,  mental  health  professionals  10 
percent,  dentists  12  percent, 
pharmacists  10  percent,  optometrists  5 
percent,  physician  assistants/advanced 
practice  nurses  6  percent,  Podiatrists  4 
percent,  physical  therapists  2  percent, 
other  professions  4  percent.  This 
requirement  does  not  apply  if  the 
number  of  applicants  from  these  groups, 
respectively,  is  not  sufficient  to  meet  the 
requirement. 

•  The  IHS  will  give  priority  in 
funding  among  health  professionals  to 
physicians  in  the  following  priority 
specialties:  anesthesiology,  emergency 
room  medicine,  general  surgery, 
obstetrics/gynecology,  ophthalmology, 
orthopedic  surgery,  otolaryngology/ 
otorhinolaryngology,  psychiatry, 
radiology  and  dentistry.  Funding  for 
these  priority  specialties  is  within  the 
27  percent  established  for  allopathic/ 
osteopathic  practitioners. 

FY  2000  applicants  whose 
applications  were  complete  by 
September  30,  2000,  and  who  want  to 
compete  in  the  FY  2001  award  cycle, 
will  receive  a  site  score  equal  to  either 
their  FY  2000  score  or  the  FY  2001 
score,  whichever  is  higher. 

The  following  factors  are  equal  in 
weight  when  applied,  and  are  applied 
when  all  other  criteria  are  equal  and  a 
selection  must  be  made  between 
applicants. 

One  or  all  of  the  following  factors  may 
be  applicable  to  an  applicant,  and  the 
applicant  who  has  the  most  of  these 
factors,  all  other  criteria  being  equal, 
would  be  selected. 

•  An  applicant's  length  of  current 
employment  in  the  MS,  tribal,  or  urban 
program. 

•  Availability  for  service  earlier  than 
other  applicants  (first  come,  first 
served);  and 

•  Date  the  individual's  application 
was  received. 

Any  individual  who  enters  this 
program  and  satisfactorily  completes  his 
or  her  obligated  period  of  services  may 
apply  to  extend  his/her  contract  on  a 
year-by-year  basis,  as  determined  by  the 
IHS.  Participants  extending  their 
contracts  will  receive  up  to  the 
maximum  amount  of  $20,000  per  year 
plus  an  additional  20  percent  for 
Federal  Withholding.  Participants  who 
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were  awarded  loan  repayment  contracts 
prior  to  FY  2000  will  be  awarded 
extensions  up  to  the  amount  of  $30,000 
a  year  and  31  percent  in  tax  subsidy  if 
fimds  are  available,  and  will  not  exceed 
the  total  of  the  individual's  outstanding 
eligible  health  profession  educational 
loans. 

I  Any  individual  who  owes  an 
obligation  for  health  professional 
service  to  the  Federal  Government,  a 
State,  or  other  entity  is  not  eligible  for 
the  LRP  unless  the  obligation  will  be 
completely  satisfied  before  they  begin 
service  imder  this  program. 

The  IHS  Area  Offices  and  Service 
Units  are  authorized  to  provide 
additional  funding  to  make  awards  to 
applicants  in  the  LRP,  but  must  be  in 
compliance  with  any  limits  in  the 
appropriation  and  Section  108  of  the 
Indian  Health  Care  Improvement  Act 
not  to  exceed  the  amount  authorized  in 
the  IHS  appropriation  (up  to 
$22,000,000  for  FY  2001). 

j  j  Should  an  IHS  Area  Office  contribute 
TO  the  LRP,  those  funds  will  be  used  for 
only  those  sites  located  in  that  Area. 
Those  sites  will  retain  their  relative 
ranking  from  the  national  site-ranking 
list.  For  example,  the  Albuquerque  Area 
Office  identifies  supplemental  monies 
for  dentists.  Only  the  dental  positions 
within  the  Albuquerque  Area  will  be 
funded  with  the  supplemental  monies 
consistent  with  the  national  ranking  and 
site  index  within  that  Area. 

Should  an  IHS  Service  Unit 
contribute  to  the  LRP,  those  funds  will 
be  used  for  only  those  sites  located  in 
that  service  unit.  Those  sites  will  retain 
their  relative  ranking  from  the  national 
site-ranking  list.  For  example,  Chinle 
Service  Unit  identifies  supplemental 
monies  for  pharmacists.  The  Chinle 
Service  Unit  consist  of  two  facilities, 
namely  the  Chinle  Comprehensive 
Health  Care  Facility  and  the  Tsaile  PHS 
Indian  Health  Center.  The  national 
ranking  will  be  used  for  the  Chinle 
Comprehensive  Health  Care  Facility 
(Score  =  44)  and  the  Tsaile  PHS  hidian 
Health  Center  (Score  =  46).  With  a  score 
of  46,  the  Tsaile  PHS  Iiidian  Health 
Center  would  receive  priority  over  the 
Chinle  Comprehensive  Health  Care 
•"acility. 

This  program  is  not  subject  to  review 
1  inder  Executive  Order  12372. 

The  Catalog  of  Federal  Domestic  Assistance 
lumber  is  93.164) 

Dated:  February  2,  2001. 
Michel  E.  Lincoln, 

Deputy  Director. 

(FR  Doc.  01-3488  Filed  2-9-01;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Inspector  General 

Privacy  Act  of  1974;  Amendment  to  ttie 
Health  Care  Program  Violations 
System  of  Records 

agency:  Office  of  Inspector  General 

(OIG),  HHS. 

ACTION:  Notice  and  comment  period. 

SUMMARY:  In  accordance  with  the 
provisions  of  the  Privacy  Act  of  1974, 
the  Office  of  Inspector  General  (OIG)  is 
amending  an  existing  system  of  records, 
entitled  "Health  Care  Ptogram 
Violations."  This  system  of  records 
maintains  certain  health  care  sanction 
records  for  the  pvupose  of  making 
sanction  decisions  publically  available. 
In  order  to  assiu^  the  proper 
identification  of  sanctioned  individuals, 
we  are  amending  the  category  of  records 
maintained  in  the  system  to  include 
individual  Social  Secvuity  nimibers 
(SSNs).  The  piupose  of  maintaining 
SSNs  is  to  provide  another  field  of 
identification  which  may  be  entered  by 
those  querying  the  system;  these  SSNs 
will  not  be  accessible  by  users  of  the 
system.  In  addition,  in  the  futiu«, 
entities  listed  in  the  system  will  be  able 
to  be  queried  by  their  Employer 
Identification  nximber  (EIN). 

This  notice  also  makes  other 
amendments  to  the  system  of  records 
that  include  more  specifically 
describing  the  categories  of  individuals 
covered  by  the  system;  adding  a  routine 
use  for  disclosing  of  information  as 
required  by  the  Federal  Acquisition 
Streamlining  Act  of  1994;  revising  the 
routine  use  for  disclosure  of  information 
in  the  event  of  litigation;  and  explaining 
the  method  of  retrievability  for 
electronic  records.  Additional  minor 
technical  changes  include  revising  the 
period  of  record  retention  for  paper 
records;  adding  a  retention  period  for 
electronic  records;  and  changing  the 
point  of  contact  for  the  record 
notification  procedure. 
DATES:  Effective  date:  This  revision  will 
become  effective,  without  further  notice, 
on  March  29,  2001,  unless  comments 
received  on  or  before  that  date  result  in 
a  contrary  determination. 

Comment  date:  Comments  on  this 
revision  will  be  considered  if  we  receive 
them  at  the  address  provided  below  no 
later  than  5  p.m.  on  March  14,  2001. 
ADDRESSES:  Please  mail  or  deliver 
written  comments  to  the  follovsring 
address:  Office  of  Inspector  General, 
Department  of  Health  and  Human 
Services,  Attention:  OIG-52-N,  Room 
5246,  Cohen  Building,  330 


Independence  Avenue,  SW., 
Washington,  DC  20201. 

We  do  not  accept  comments  by 
facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
OIG-52-N.  Comments  received  timely 
will  be  available  for  public  inspection  as 
they  are  received,  generally  begiiuiing 
approximately  3  weeks  after  publication 
of  a  dociunent,  in  Room  5541  of  the 
Office  of  Inspector  General  at  330 
Independence  Avenue,  SW., 
Washington,  DC,  on  Monday  through 
Friday  of  each  week  from  8  a.m.  to  4:30 
p.m. 

FOR  FURTHER  INFORMATION  CONTACT:  Joel 
Schaer,  OIG  Regulations  Officer,  (202) 
61^-0089. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  The  Federal  Health  Care  Program 
Violations  System  of  Records 

Under  current  law,  individuals  and 
entities  must  be  excluded  &t)m 
participation  in  Federal  health  care 
programs  in  accordance  with  section 
1128  of  the  Social  Security  Act  (42 
U.S.C.  1320a-7)  for  certain  types  of 
convictions,  and  may  be  excluded  for 
other  reasons,  including  licensure  board 
actions,  other  Federal  or  State  agency 
actions,  and  quality  of  care  violations. 
In  conjimction  with  this  authority,  the 
"Healtfi  Care  Program  Violations" 
system  of  records,  maintained  by  the 
OIG,  serves  as  a  soiuce  of  public 
information  on  all  individuals  or 
entities  excluded  from  Federal  health 
care  programs.  This  system  of  records 
also  provides  the  organizations 
responsible  for  licensing,  certifying  or 
otherwise  approving  the  health-related 
activities  of  individuals  and  entities 
with  the  information  they  may  need  to 
make  decisions.  The  system  of  records 
also  allows  health  care  employers  to 
check  on  the  exclusion  status  of  new 
and  current  employees  and  contractors. 
This  is  of  particular  importance  to 
hospitals  and  other  heaJth  care  entities, 
which  are  subject  to  civil  money 
penalties,  as  authorized  by  Public  Law 
105-33,  for  hiring  or  contracting  with 
excluded  individuals  and  entities. 
Finally,  the  system  of  records  serves  as 
a  fraud  deterrent  by  virtue  of  public 
knowledge  of  its  very  existence,  and 
provides  the  OIG  with  a  means  of 
analyzing  trends  and  impact  in  fraud 
and  abuse  detection  and  enforcement. 

Procedural  information  regarding  the 
"Health  Care  Program  Violations" 
system  of  records  was  last  published  in 
the  Federal  Register  on  August  26, 1982 
(47  FR  37693). 
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B.  Content  of,  and  Querying,  the 
Records  System 

Information  from  paper  case  files, 
found  in  the  Civil  and  Administrative 
Investigative  Files  of  the  Inspector 
General  system  of  records  (47  FR  43099, 
September  30.  1982),  is  extracted  and 
compiled  into  a  master  List  of  Excluded 
Individuals/Entities  (LEIE).  This  list 
contains  the  Social  Security  numbers 
(SSNs)  of  most  individuals  excluded 
from  participation  in  Federal  health  care 
programs  by  the  OIG.  The  SSNs  are  not 
pubUshed  on  the  T.KTF  and  are  not 
accessible  to  the  general  public.  In  the 
near  future,  the  list  will  also  contain  the 
EINs  of  entities  excluded  by  the  OIG 
from  participation  in  the  Federal  health 
care  programs.' 

The  LEIE  is  transmitted  and  made 
available  electronically  to  other  Federal 
agencies  and  organizations  that  are 
required  by  law  to  take  action  based 
upon  the  exclusions  imposed  by  the 
OIG.  In  addition,  the  LEIE  is  available 
to  the  general  public  on  the  OIG's  web 
site  at  http://www.dhhs.gov/progorg/ 
oig.  The  on-line  searchable  database 
allows  users  to  obtain  information 
regarding  excluded  individuals  and 
entities  sorted  by: 

•  The  legal  bases  for  the  exclusion; 

•  The  types  of  individuals  and 
entities  excluded  by  the  OIG;  and 

•  The  States  where  excluded 
individuals  reside  or  entities  do 
business  at  the  time  of  their  exclusions. 

Users  may  also  query  the  database  in 
order  to  ascertain  whether  a  particular 
individual  or  entity  is  currently 
excluded  from  program  participation  by 
submitting  the  pertinent  information 
regarding  the  subject.  Users  may  have 
the  data  sorted  by  name,  profession  or 
specialty,  dty,  state,  zip  code  or 
sanction  type.  Users  may  input 
information  in  any  of  these  fields  and 
will  receive  a  list  of  currently  excluded 
individuals  and  entities  which  meet  the 
criteria  entered. 

n.  Amendment  to  the  System  of 
Records 

The  following  summarizes  the  major 
changes  being  proposed: 

A.  Categories  of  Records  in  the  System 

This  amendment  to  the  system  of 
records  will  include  individual  SSNs 
and  EINs  within  the  category  of  records 
in  the  Health  Care  Program  Violations 
system  as  another  field  of  identification. 
The  OIG  has  received  numerous 
comments  bom  users  of  the  LEIE  that 
those  querying  the  system  should  be 
able  to  input  the  SSN  of  an  excluded 


'  Some  individuals  may  also  be  referenced  by 
EINs  in  addition  to  their  SSN. 


individual  as  part  of  their  search.  The 
commenters  believe  inclusion  of  this 
additional  search  field  is  necessary  to 
produce  more  reliable  identification  on 
the  query  match,  and  to  ensure  that  no 
individuals  are  erroneously  determined 
to  be  excluded  because  of  the  inability 
to  get  accurate  information.  In  many 
cases,  the  queries  are  being  received 
from  health  care  providers  who  are 
considering  hiring  or  contracting  with 
an  individual  or  entity  and  want  to 
know  if  that  particular  individual  or 
entity  is  excluded.  As  such,  these  health 
care  providers  already  have  the  SSN  of 
a  particular  individual. 

The  purpose  of  including  individual 
SSNs  (and  EINs,  if  applicable)  in  this 
system  is  to  allow  inchviduals  querying 
the  LEIE  to  use  SSNs  and  EINs  as 
specific  search  fields.  However,  the 
SSNs  maintained  in  the  system  will  not 
be  accessible  by  those  using  an  SSN  for 
identification.  The  OIG  will  include 
fields  where  a  user  may  input  SSN  or 
EIN  information.  The  individual  SSNs 
or  EINs  will  not  be  retrievable  through 
the  LEIE.  In  order  to  use  the  SSN  or  EIN 
search  field,  the  individual  entering  the 
query  must  have  the  full  name  and  the 
9  digits  of  an  individual's  SSN.  The 
query  will  either  affirm  a  match  or  state 
that  no  match  exists;  the  LEIE  will  not 
verify  the  SSN  or  EIN.  It  is  ultimately 
the  recipient's  responsibility  to  verify 
the  information  before  using  it  as  the 
basis  for  any  formal  action. 

B.  Categories  of  Individuals  Covered  by 
the  System 

The  ciurent  description  of  the 
individuals  covered  by  this  system  is 
being  revised  to  more  specifically 
describe  the  categories  of  providers, 
contractors,  grantees  and  other 
individuals  that  are  now  in  the  system 
of  records.  This  revised  description 
more  accurately  reflects  the  categories  of 
individuals,  permitting  retrieval  of 
information  on  some  additional  key 
individuals  who  are  not  described  in  the 
current  outdated  description.  In 
addition,  the  revised  description  brings 
this  systems  notice  into  coriformity  with 
the  categories  of  sanctioned  individuals 
covered  in  the  Civil  and  Administrative 
Files  of  the  OIG  system  of  records. 

C.  Routine  Uses 

In  the  system  of  records,  under 
"Routine  Use,"  a  new  paragraph  l.d.  is 
being  added  to  provide  for  disclosures 
required  by  the  Federal  Acquisition 
Streamlining  Act  of  1994,  Public  Law 
103-355.  The  disclosures  set  forth 
under  this  routine  use  provide  the 
information  necessary  for  other  Federal 
agencies  and  their  agents  to  enforce 
debarments,  suspensions  and 


exclusions,  as  required  by  law.  This 
routine  use  provision  provides  essential 
information  to  other  Federal  agencies 
with  respect  to  individuals  and  entities 
barred  from  participating  in  Federal 
procurement  and  non-procuj«ment 
programs  or  activities. 

In  addition,  paragraph  3  imder 
"Routine  Use"  is  revised  to  outline  the 
necessary  disclosures  made  in  the 
course  of  litigation  involving  the 
Department,  its  employees,  or  the 
United  States.  It  is  essentially  the  same 
type  of  disclosing  provision  found  in 
most  Federal  systems  of  records  and  is 
necessary  to  the  effective  administration 
of  justice  in  such  proceedings.  In 
addition,  this  revision  brings  this 
systems  notice  into  conformify  with  the 
similar  routine  use  used  in  the  Civil  and 
Administrative  Investigative  Files  of  the 
OIG  system  of  records. 

D.  Retrievability 

The  method  for  retrieving  records  is 
expanded  to  include  both  paper  and 
electronic  records,  including  a  revised 
list  of  the  t5rpes  of  information  that  can 
be  used  to  retrieve  the  records.  This 
revision  also  sets  forth  instructions  on 
how  to  indirectly  access  the  database  on 
public  records  through  the  Internet;  this 
information  was  absent  from  the 
existing  outdated  description. 

E.  Other  Minor  Revisions 

Other  minor  changes  are  also  being 
made  to  clarify  certain  provisions  and 
bring  the  system  of  records  notice  into 
conformity  with  organizational, 
legislative  and  policy  changes.  They 
include: 

•  Records  Retention — The  retention 
period  for  paper  records  is  being 
expanded  fr^m  5  years  to  6  years  to 
bring  it  into  conformity  with  the 
retention  period  established  for  records 
of  OIG  by  the  National  Archives  and 
Records  Administration.  In  addition,  the 
retention  period  for  electronic  records  is 
included. 

•  Notification  Procedure — The 
notification  procedure  is  revised  to 
provide  a  point  of  contact  for  media 
inquiries  and  a  new  point  of  contact  for 
written  notification  requests. 
Information  on  how  to  request  records 
electronically  is  also  included. 

Dated:  February  2,  2001. 
Michael  F.  Mangano, 

Acting  Inspector  General. 

HHS\OS\OIG  09-90-0101 

SYSTEM  NAME: 

Health  Care  Program  Violations. 

SECURITY  classification: 

None. 
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SYSTEM  location: 

This  system  is  located  in  the  Office  of 
Inspector  General,  Department  of  Health 
and  Human  Services,  330  Independence 
Avenue,  SW.,  Washington,  DC  20201. 
The  database  for  this  system,  known  as 
the  List  of  Excluded  Individuals/Entities 
(LEIE),  is  on  a  local  area  network  in  the 
Wilber  H.  Cohen  Building,  330 
Independence  Avenue,  SW., 
Washington,  D.C.  The  system  is 
operated  by  the  Office  of  Inspector 
General. 

categories  of  INDIVIDUALS  AND  ENTITIES 
COVERED  BY  THE  SYSTEM: 

Individuals  and  entities  covered  by 
this  system  are  employees  and  former 
employees,  HHS  grantees,  contractors, 
sub-contractors  and  their  employees; 
employees  of  State  agencies  and 
Medicare  carriers  and  intermediaries; 
Medicare  and  Medicaid  providers; 
recipients  under  programs  administered 
or  funded  by  the  Federal  and  State 
programs;  and  others  involved  in  health 
care.  It  includes  individuals  and  entities 
who  have  been  excluded  from 
participation  in  the  Medicare,  Medicaid, 
and  all  Federal  health  care  programs  as 
defined  in  section  1128B(f)  of  die  Social 
Security  Act.  The  individuals  would 
include  physicians,  nurses,  pharmacists, 
dentists,  therapists,  suppliers  and 
private  citizens  receiving  Federal 
payments  for  the  furnishing  of  items  or 
services  covered  by  any  Federal  or 
private  program. 

categories  of  RECORDS  IN  THE  SYSTEM: 

The  Health  Care  Program  Violations 
System  contains  public  information  on 
individuals  and  entities  which  have 
been  excluded  from  participation  in  the 
Medicare,  Medicaid,  and  all  other 
Federal  health  care  programs  (after 
August  1997,  in  accordance  with  Pub.  L. 
105-33),  including  names,  publicly 
available  Social  Seciuity  numbers, 
individual  Social  Security  numbers  (and 
Employer  Identification  numbers,  if 
applicable),  aliases  and  "doing- 
business-as,"  addresses,  and  other 
available  unique  identifiers  related  to 
fraud,  waste  and  abuse;  occupations  and 
specialties,  and  institutional  affiliations; 
type  and  date  of  exclusion. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  App.  3. 

PURPOSES: 

The  Health  Care  Program  Violations 
System  is  used  to  protect  program 
beneficiaries  and  to  reduce  fraud  and 
abuse  in  Federal  health  care  programs 
by  providing  a  clearinghouse  of  public 
information  on  individuals  and  entities 
excluded  trom  health  care  programs. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
PURPOSES  OF  SUCH  USES: 

1 .  Information  maintained  by  this 
system  may  be  disclosed,  as  a  routine 
use,  to  Federal,  State,  local,  public  and 
private  agencies  and  organizations,  as 
follows: 

a.  Agencies  or  organizations  which 
reimburse  or  regulate  individuals  or 
entities  with  respect  to  the  furnishing  of 
health-related  services  or  items. 

b.  Agencies  or  organizations  which 
license,  certify,  or  otherwise  regiUate  the 
health-related  activities  of  individuals 
and  entities  which  provide  health  care 
services  or  items,  to  alert  them  to 
possibly  disqualifying  actions,  practices 
or  conditions. 

c.  Agencies  or  organizations  charged 
with  investigating  or  prosecuting 
possible  violations  indicated  in  items  a 
andb. 

d.  Agencies  and  their  agents  or 
representatives  enforcing  debarments, 
suspensions  and  exclusions  under  the 
Federal  Acquisition  Streamlining  Act  of 
1994. 

e.  Upon  written  request,  agencies  and/ 
or  their  contractors  or  organizations 
seeking  information  in  connection  with 
the  hiring  or  retention  of  an  employee, 
the  issuance  of  a  security  clearance,  the 
reporting  of  an  investigation  of  an 
employee,  the  awarding  of  a  contract,  or 
the  issuance  of  a  license,  grant  or  other 
benefit  by  the  requesting  agency,  to  the 
extent  that  the  record  is  relevant  and 
necessary  to  the  requesting  agency's 
decision  on  the  matter. 

f.  Professional  and  business 
organizations  concerned  with  standards 
and  conduct  of  individuals  and  entities 
engaged  in  providing  health  care  items 
and  services. 

g.  Scholars  or  other  researchers 
investigating  trends  and  characteristics 
in  the  health  care  field. 

2.  Disclosing  may  be  made  to  a 
Congressional  office  bom  the  record  of 
an  individual  or  entity  in  response  to  an 
inquiry  fi^m  the  Congressional  office 
made  at  the  request  of  that  individual  or 
entity. 

3.  In  the  event  of  litigation, 
information  from  the  system  of  records 
may  be  disclosed  to  the  Department  of 
Justice,  to  a  judicial  or  administrative 
tribunal,  opposing  counsel,  and 
witnesses,  in  the  course  of  proceedings 
involving  HHS,  any  HHS  employee 
(where  the  matter  pertains  to  the 
employee's  official  duties),  or  the 
United  States,  or  any  agency  thereof 
where  the  litigation  is  likely  to  affect 
HHS,  or  HHS  is  a  party  or  has  an 
interest  in  the  litigation  and  the  use  of 
the  information  is  relevant  and 
necessary  to  the  litigation. 


POLICIES  AND  PRACTICES  FOR  STORMG, 
RETRIEVING,  REVEAUNG,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records,  which  includes 
program  exclusion  case  files,  are  kept  in 
files  and  file  folders.  Electronic  records 
are  stored  on  hard  or  floppy  disks  and 
tapes. 

RETRIEVABILmr: 

The  agency  retrieves  records  from 
files  indexed  alphabetically  by 
geographic  region.  Both  paper  records 
and  electronic  records  are  retrievable  by 
agency-assigned  internal  case  control 
numbers,  name,  personal  identifier 
fields  such  as  date  of  birth,  UPIN,  Social 
Security  or  Employer  Identification 
number,  address,  specialty/occupation, 
program  violated,  date  of  exclusion,  and 
type  of  exclusion. 

Indirect  access  to  the  database  on 
public  records  fields  is  available  to  the 
general  public  on  the  OIG's  Internet  site 
[http://www.dhhs.gov/progorg/oig). 

SAFEGUARDS: 

Paper  records  are  stored  in  secured 
cabinets  behind  a  locked  door  with 
access  limited  to  authorized  personnel. 
Computer  based  records  are  available 
only  to  authorized  users  and  are 
safeguarded  in  accordance  with  the 
provisions  of  the  National  Bureau  of 
Standards  Federal  Information 
Processing  Standards  41  and  31.  and  the 
HHS  Information  Processing  Standards, 
HHS  ADP  Systems  Manual,  Part  6, 
"ADP  Systems  Security."  All  computer 
tapes  are  password  protected 
prohibiting  unauthorized  access. 

RETENTION  AND  DISPOSAL: 

The  OIG  maintains  the  hardcopy 
records  and  files  for  one  year,  after 
which  they  are  transferred  to  the 
Federal  Records  Center  for  an  additional 
5  years.  The  electronic  records  system  is 
maintained  for  an  indefinite  period  of 
time. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

The  Systems  Manager  is  an  employee 
of  Office  of  Investigations,  Office  of 
Inspector  General,  Department  of  Health 
and  Human  Services,  330  Independence 
Avenue,  SW.,  Washington,  DC  20201. 
The  OIG  web  site  is  managed  by  the 
Office  of  Information  Technology,  Office 
of  Inspector  General,  at  this  same 
address. 

NOTIFICATION  PROCEDURE: 

An  individual  who  wishes  to  be 
notified  whether  the  system  contains  a 
record  should  make  a  request 
electronically  to  the  OIG  web  site  at 
http://www.dhhs.gov/progorg/oig. 
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Media  inquiries  should  be  directed  to 
the  HHS/OIG  External  Affairs  Office, 
330  Independence  Avenue,  SW., 
Washington,  DC  20201.  Requests  for 
written  documentation  should  be 
submitted  in  writing,  together  with  a 
printout  from  the  OIG  web  site 
identifying  the  individual  or  entity,  to 
the  Office  of  Investigations,  Health  Care 
Administrative  Sanctions,  Room  N2- 
01-26,  7500  Security  Boxdevard, 
Baltimore,  MD  2 1 244-1 850. 

RECOnO  ACCESS  PROCEDURE: 

Same  as  notification  procedvtre. 

CONTESTING  RECORD  PROCEDURES: 

An  individual  who  wishes  to  contest 
the  record  procedtues  shoidd  contact 
the  Office  of  Health  Care  Administrative 
Sanctions,  Office  of  Investigations, 
Office  of  Inspector  General,  Department 
of  Health  and  Hiunan  Services,  Room 
N2-01-26,  7500  Security  Boulevard, 
Baltimore,  MD  21244-1850.  The 
individual  or  entity  should  reasonably 
identify  the  record  and  specify  the 
information  to  be  contested,  the 
corrective  action  sought  and  the  reasons 
for  the  correction,  with  supporting 
documentation. 

RECORD  SOURCE  CATEGORIES: 

The  sources  are  Government  and 
private  agencies  and  organizations. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 

(FR  Doc.  01-3419  Filed  2-9-01;  8:45  am) 
BHJJNO  CODE  41S2-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  conunercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 


Name  of  Committee:  National  Cancer 
Institute  Initial  Review  Group,  Subcommittee 
F — Manpower  &  Training. 

Date:  March  4-7,  2001. 

Time:  6:30  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn — Georgetown,  2101 
Wisconsin  Avenue,  NW.,  Washington,  DC 
20007. 

Contact  Person:  Mary  Bell,  PhD.,  Scientific 
Review  Administrator,  Grants  Review 
Branch,  Division  of  Extramural  Activities, 
National  Cancer  Institute,  National  Institutes 
of  Health,  PHS,  DHHS,  6116  Executive 
Boulevard,  Room  8113,  Bethesda,  MD  20892- 
8328,  301-496-7978. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower,;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  February  2,  2001. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  A  dvisory 
Committee  Policy. 

[FR  Doc.  01-3454  Filed  2-9-01;  8:45  am) 
BIUJNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Natiot^al  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel  Small 
Grants  Program  for  Behavioral  Research  in 
Cancer  Control. 

Dote:  March  1,2001. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Ramada  Inn,  1775  Rockville  Pike, 
Rockville,  MD  20852. 

Contact  Person:  Mary  lane  Slesinski,  PhD., 
Scientific  Review  Administrator,  Special 


Review  and  Resources  Branch,  Division  of 
Extramural  Activities,  National  Cancer 
Institute,  National  Institutes  of  Health,  6116 
Executive  Boulevard,  Room  8045,  Bethesda, 
MD  20892.  301/594-1566. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  February  2,  2001. 
La  Verne  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 
(FR  Doc.  01-3455  Filed  2-9-01;  8:45  am] 

BILLING  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  meetings  of  the  Board 
of  Scientific  Counselors,  National 
Cancer  Institute. 

The  meetings  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  section 
552b(c)(6),  Title  5  U.S.C,  as  amended 
for  the  review,  discussion,  and 
evaluation  of  individual  intramural 
programs  and  projects  conducted  by  the 
National  Cancer  Institute,  including 
consideration  of  personnel 
qualifications  and  performance,  and  the 
competence  of  individual  investigators, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Board  of  Scientific 
Counselors,  National  Cancer  Institute 
Subcommittee  B — Basic  Sciences. 

Dote;  March  5,  2001. 

Time:  12:15  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  National  Cancer  Institute,  Building 
31,  C  Wing,  6th  Floor,  Conference  Rooms  6, 
9000  Rockville  Pike,  Bethesda,  MD  20892. 

Contact  Person:  Florence  E.  Farber,  PhD., 
Heiilth  Scientist  Administrator,  Institute 
Review  Office,  Office  of  the  Director, 
National  Cancer  Institute,  National  Institutes 
of  Health,  6116  Executive  Boulevard,  Room 
7017,  Bethesda,  MD  20892,  301/496-7628. 

Name  of  Committee:  Board  of  Scientific 
Counselors,  National  Cancer  Institute, 
Subcommittee  A — Clinical  Sciences  and 
Epidemiology. 
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Date:  March  5-6,  2001. 

Time:  12:15  p.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  National  Cancer  Institute,  Building 
31,  C  Wing,  6th  Floor,  Conference  Rooms  6, 
9000  Rockville  Pike,  Bethesda,  MD  20892. 

Contact  Person:  Abby  B.  Sandler,  PhD, 
Scientific  Review  Administrator,  Office  of 
the  Director,  Intramural  Review  Office, 
National  Cancer  Institute,  National  Institutes 
of  Health,  6116  Executive  Boulevard,  Room 
7019,  Bethesda,  MD  20852,  301/496-7628. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  February  2,  2001. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

IFR  Doc.  01-3456  Filed  2-9-01;  8:45  am] 

aiLUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 


II 


Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
jJublic  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
oonfidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel  Training 
Grants. 

Date:  February  21,  2001. 

I  i  Time:  6  p.m.  to  10  p.m. 

I I  Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Georgetown  Holiday  Inn,  2101 
Wisconsin  Avenue,  NW.,  Washington,  DC 
20007. 

Contact  Person:  David  E.  Maslow,  PhD, 
Scientific  Review  Administrator,  Grants 
Review  Branch,  Division  of  Extramural 
Activities,  National  Cancer  Institute,  National 


Institutes  of  Health,  6116  Executive 
Boulevard — Room  8054,  Bethesda,  MD 
20892-7405,  301/496-2330. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  February  2,  2001. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  01-3457  Filed  2-9-01;  8:45  am) 
BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Tide  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Qmcer 
Institute  Special  Emphasis  Panel  Small 
Grants  Program  for  Cancer  Epidemiology  and 
Cancer  Prevention  Research. 

Date:  March  6-7,  2001. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hilton  Gaithersbui^,  620  Perry 
Parkway,  Gaithersburg,  MD  20877. 

Contact  Person:  Mary  Jane  Slesinski,  PhD, 
Scientific  Review  Administrator,  Special 
Review  and  Resources  Branch,  Division  of 
Extramural  Activities,  National  Cancer 
Institute,  National  Institutes  of  Health,  6116 
Executive  Boulevard,  Room  8045,  Bethesda, 
MD  20892.  301/594-1566. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 


Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower:  93,399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  February  2,  2001. 

La  Verne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-3458  Filed  2-9-01;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  InstituteiB  of  Health 

National  Cancer  Institute;  Notice  of 
Meeting 

Pxusuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  meeting  of  the 
Nation  Cancer  Advisory  Board. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

A  portion  of  the  meeting  will  be 
closed  to  the  public  in  accordance  with 
the  provisions  set  forth  in  sections 
552b(c){4),  and  552b(6),  Tide  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
wouldconstitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Advisory  Board. 
Dates:  February  12-14,  2001. 

Name  of  Committee:  National  Cancer 
Advisory  Board  Ad  Hoc  Subcommittee  on 
Communications. 

Open:  February  12,  7  p.m.  to  8:30  p.m. 

Agenda:  To  discuss  activities  related  to  the 
Ad  Hoc  Subcommittee  on  Communications. 

Place:  Bethesda  Hyatt  Regency.  One 
Bethesda  Metro  Center,  Bethesda,  MD  20814. 
(301)657-1234. 

Contact  Person:  Susan  Sieber,  PhD., 
Executive  Secretary  to  the  Ad  Hoc 
Subcommittee  on  Communications,  Director, 
Office  of  Communications,  National  Cancer 
Institute,  National  Institutes  of  Health,  31 
Center  Drive,  Building  31,  Room  11A48, 
Bethesda,  MD  20892,  (301)  496-5946. 

Name  of  Committee:  National  Cancer 
Advisory  Board. 
Open:  February  13,  9  a.m.  to  12:05  p.m. 
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Agenda:  Program  reports  and 
presentations;  Business  of  the  board.  For 
detailed  agenda:  See  NCI  Homepage/ 
Advisory  Board  and  Groups  http:// 
deawfo.nci.nih.gov/ADVISORY/boards.htm. 
Tentative  agenda  available  10  working  days 
prior  to  meetings;  Final  agenda  available  5 
working  days  prior  to  meetings. 

Name  of  Committee:  National  Cancer 
Advisory  Board  Subcommittee  on  Planning 
and  Budget. 

Open:  February  13, 12:15  p.m.  to  1:20  p.m. 

Agenda:  To  discuss  activities  related  to  the 
Subcommittee  on  Planning  and  Budget. 

Contact  Person:  Cherie  Nichols„M.B.A., 
Executive  Secretary  to  the  Subcommittee  on 
Planning  and  Budget.  EHrector.  Office  of 
Science  Policy,  National  Cancer  Institute, 
National  Institutes  of  Health.  9000  Rockville 
Pike.  Building  31.  Room  11A03,  Bethesda, 
MD  20892,  (301)  496-5515. 

Name  of  Committee:  National  Cancer 
Advisory  Board. 

Open:  February  13, 1:30  p.m.  to  3:45  p.m. 

Agenda:  Program  reports  and 
presentations;  Business  of  the  board.  For 
detailed  agenda:  See  NQ  Homepage/ 
Advisory  Board  and  Groups  http:// 
deainfo.nci.nih.gov/ADVISORY/boards.htm. 
Tentative  agenda  available  10  working  days 
prior  to  meetings;  Final  agenda  available  5 
working  days  prior  to  meetings. 

Closed:  February  13,  4  p.m.  to  Recess. 

Agenda:  Review  of  grant  applications; 
Discussion  of  confidential  personnel  issues. 

Open:  February  14,  8:45  a.m.  to 
Adjournment. 

Agenda:  Program  reports  smd 
presentations;  Business  of  the  board.  For 
detailed  agenda:  See  NQ  Homepage/ 
Advisory  Board  and  Groups  http:// 
deainfo.nci.nih.gov/ADVISORY/boards.htm. 
Tentative  agenda  available  10  working  days 
prior  to  meetings;  Final  agenda  available  5 
working  days  prior  to  meetings. 

Place:  National  Cancer  Institute,  Building 
31,  C  Wing,  6th  Floor,  Conference  Room  10, 
National  Institutes  of  Health,  9000  Rockville 
Pike,  Bethesda.  NfD  20892. 

Contact  Person:  Dr.  Marvin  R.  Kalt, 
Executive  Secretary,  National  Cancer 
Institute,  National  Institutes  of  Health,  6116 
Executive  Boulevard,  8th  Floor,  Room  8001, 
Bethesda,  MD  20892-8327,  (301)  496-5147. 

This  meeting  is  being  published  less  than 
15  days  prior  to  the  meeting  due  to 
scheduling  conflicts. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support, 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  January  30,  2001. 

La  Verne  Y.  Stringfield. 

Director,  Office  of  Federal  A  dvisory 
Committee  Policy. 

IFR  Doc.  01-3464  Filed  2-9-01;  8:45  am] 

MUMG  COOe  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES     ' 

National  Institutes  of  Health 

National  Center  for  Complementary  & 
Alternative  Medicine;  Notice  of  Closed 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  folloMdng 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c){6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Center  for 
Complementary  and  Alternative  Medicine 
Special  Emphasis  Panel  NACCM  SEP  C-09 
R01/R21  Grant  Review. 

Date:  February  26-28,  2001. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Four  Points  by  Sheraton  Bethesda, 
8400  Wisconsin  Avenue,  Bethesda,  MD 
20814. 

Contact  Person:  John  C.  Chah,  PhD., 
Scientific  Review  Administrator,  National 
Institutes  of  Health,  NCCAM,  Building  31. 
Room  5B50,  9000  Rockville  Pike,  Bethesda, 
MD  20892,  301-402-4334, 
John@mail.nih.gov. 

Name  of  Committee:  National  Center  for 
Complementary  and  Alternative  Medicine 
Special  Emphasis  Panel  NCCAM-H09  SEP. 

Date:  February  28-March  1,  2001. 

Time:  February  28,  2001,  8:30  a.m.  to  5 
p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Four  Points  Sheraton,  8400 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Cecelia  Maryland, — Grants 
Technical  Assistant,  National  Center  for 
Complementary  and  Alternative  Medicine, 
National  Institutes  of  Health,  Building  31, 
Room  5B50,  Bethesda,  Md  20892,  (301)  480- 
2419. 

Name  of  Committee:  National  Center  for 
Complementary  and  Alternative  Medicine 
Special  Emphasis  Panel  NCCAM  SEP  C-08. 

Date:  March  12-13,  2001. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Four  Points  by  Sheraton  Bethesda. 
8400  Wisconsin  Avenue,  Bethesda,  MD 
20814. 

Contact  Person:  John  C.  Chah,  PhD., 
Scientific  Review  Administrator,  National 
Institutes  of  Health,  NCCAM,  Building  31, 


Room  5B50,  9000  Rockville  Pike,  Bethesda, 
MD  20892,  301-402-4334, 
johnc@mail.nih.gov. 

Dated:  January  30.  2001. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy.  „ 

[FR  Doc.  01-3463  Filed  2-09-01;  8:45  am] 
BIUJNO  COOC  414(H)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health;  National 
Eye  Institute;  Notice  of  Closed  Meeting 

Piu-suant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material,  . 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Eye  Institute 
Sfiecial  Emphasis  Panel. 

Date:March  14,2001. 

Time:  9  a.m.  to  5  p.m.  " 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6120  Executive  Blvd.,  Suite  350, 
Rockville,  MD  20892. 

Contact  Person:  Andrew  P  Mariani,  PhD., 
Chief,  Scientific  Review  Branch,  6120 
Executive  Blvd,  Suite  350,  Rockville,  MD 
20892,  301/496-5561. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  No.  93.867,  Vision  Research, 
National  Institutes  of  Health ,  HHS) 

Dated:  February  1,  2001. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  01-3469  Filed  2-9-01;  8:45  am) 

BtLUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Human  Genome  Research 
Institute;  Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
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is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
bublic  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4}  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications 
and/ or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Human 
Senome  Research  Institute  Initial  Review 
Group  Genome  Research  Review  Committee. 

Dote;  March  12-13,  2001. 

Time:  8:30  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  Bethesda  Holiday  Inn,  8120 
l/Visconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Ken  D.  Nakamura,  PhD., 
Scientific  Review  Administrator,  Office  of 
Scientific  Review,  National  Human  Genome 
Research  Institute,  National  Institutes  of 
Health,  Bethesda,  MD  20892.  301  402-0838. 

Name  of  Committee:  National  Human 
Genome  Research  Institute  Initial  Review 
Group  Ethical,  Legal,  Social  Impliations 
Review  Committee. 

Date:March  15,2001. 

Time:  1:30  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
ipplications. 

Place:  Conference  Room  B2B32/Bldg  31,  31 
i^enter  Drive,  Bethesda,  MD  20892 
^Telephone  Conference  Call). 

Contact  Person:  Rudy  O.  Pozzatti,  PhD., 
Scientific  Review  Administrator,  Office  of 
Scientific  Review,  National  Human  Genome 
Research  Institute,  National  Institutes  of 
Health,  Bethesda,  MD  20892,  301  402-0838. 

Name  of  Committee:  National  Hirnian 
Genome  Research  Institute  Initial  Review 
Group  Genome  Research  Review  Committee. 

Date:  March  28,  2001. 

Time:  2  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
ipplications. 

Place:  National  Human  Genome  Research 
jistitute.  National  Institutes  of  Health, 
3uilding  31.  Room  B2B32.  Bethesda.  MD 
J0892  (Telephone  Conference  Call). 

Contact  Person:  Ken  D.  Nakamura,  PhD.. 
Scientific  Review  Administrator,  Office  of 
Scientific  Review,  National  Human  Genome 
Research  Institute.  National  Institutes  of 
Health,  Bethesda,  MD  20892,  301  402-0838. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  No.  93.172,  Human  Genome 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  February  2,  2001. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
'ikymmittee  Policy. 
FR  Doc.  01-3459  Filed  2-9-01;  8:45  am] 

NLUNG  COOE  414O-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Environmental 
Healtli  Sciences;  Amended  Notice  of 
Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel,  March  19,  2001, 1  p.m. 
to  March  19,  2001,  3  p.m.,  NIEHS,  79  T. 
Alexander  Drive,  Building  4401, 
Conference  Room  3446,  Research 
Triangle  Park,  NC,  27709  which  was 
published  in  the  Federal  Register  on 
January  22,  2001,  66  FR  6641. 

The  telephone  conference  call 
meeting  will  be  held  on  February  20, 
2001,  from  1  p.m.  to  3  p.m.  at  the  same 
location,  instead  of  March  19,  2000,  as 
previously  advertised.  The  meeting  is 
closed  to  the  public. 

Dated:  January  30,  2001. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  01-3460  Filed  2-9-01;  8:45  am] 

BILUNO  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  General  Medical 
Sciences;  Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Tide  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
General  Medical  Sciences  Special  Emphasis 
Panel. 

Date:  March  12-14,  2001. 

Time:  8  p.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Richard  1.  Martinez,  PhD.. 
Scientific  Review  Administrator,  Office  of 


Scientific  Review.  National  Institute  of 
General  Medical  Sciences,  National  Institutes 
of  Health,  Natcher  Building.  Room  1 AS-19G, 
Bethesda,  MD  20892-6200.  (301)  594-2849. 

Name  of  Committee:  National  Institute  of 
General  Medical  Sciences  Special  Emphasis 
Panel. 

Date:  April  22-24,  2001. 

Time:  8  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Bethesda.  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Helen  R.  Sunshine.  PhD., 
Chief,  Office  of  Scientific  Review,  National 
Institute  of  General  Medical  Sciences,  NIH, 
Natcher  Building,  Room  lAS-13,  Bethesda, 
MD  20892,  301-594-2881. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.375.  Minority  Biomedical 
Research  Support;  93.821,  Cell  Biology  and 
Biophysics  Research:  93.859.  Pharmacology, 
Physiology,  and  Biological  Chemistry 
Research;  93.862.  Genetics  and 
Developmental  Biology  Research:  93.88, 
Minority  Access  to  Research  Careers;  93.96, 
Special  Minority  Initiatives.  National 
Institutes  of  Health,  HHS) 

Dated:  January  30,  2001. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-3461  Filed  2-9-01;  8:45  am] 
MIXING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  he  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applicants  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  February  21,  2001. 

Time:  2  p.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd.. 
Bethesda,  MD  20892  (Telephone  Conference 
Call). 
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Contact  Person:  Michael  J.  Kozak,  Phd, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health.  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6138,  MSC  9606, 
Bethesda,  MD  20892-9606,  301-443-1340. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  February  28,  2001. 

Time:  2  p.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd., 
Bethesda,  MD  20892  (Telephone  Conference 
Call). 

Contact  Person:  David  I.  Sommers,  Phd, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6144,  MSC  9606, 
Bethesda,  MD  20892-9606.  301-443-6470. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  March  1,2001. 

Time:  3  p.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd., 
Bethesda,  MD  20892  (Telephone  Conference 
Call). 

Contact  Person:  Michael ).  Kozak,  Phd, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6138,  MSC  9606. 
Bethesda.  MD  20892-9606.  301-443-1340. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award.  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282.  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health,  HHS) 

Dated:  January  30,  2001. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  01-3462  Filed  2-9-01;  8:45  am] 

BNJJNG  CODE  4140-01-«i 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 


provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussion  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel 

Date:  February  27,  2001. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott  Hotel, 
Congressional  Salon  Conference  Room,  5100 
Pook's  Hill  Road,  Bethesda,  MD. 

Contract  Person:  Paula  S.  Strickland,  PhD., 
Scientific  Review  Administrator,  Scientific 
Review  Program,  Division  of  Extramural 
Activities,  NIAID,  NIH,  Solar  Building.  Room 
4C02,  6003  Executive  Boulevard  MSC  7610. 
Bethesda.  MD  20892-7610.  301-402-0643. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Inmiunology. 
Transplantation,  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  February  2,  2001. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  01-3466  Filed  2-09-01;  8:45  am] 

MLLINO  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c){4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel,  ZDKl  GRB-3  (Cl). 


Date:  February  27.  2001. 

Time;  1  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Double  Tree  Hotel.  1750  Rockville 
Pike,  Rockville,  MD  20852. 

Contact  Person:  Michele  L.  Barnard,  PhD.. 
Scientific  Review  Administrator,  Review 
Branch,  DEA,  NIDDK,  National  Institutes  of 
Health,  Room  657,  6707  Democracy 
Boulevard.  Bethesda.  MD  20892.  301/594- 
8898. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847,  Diabetes, 
Endocrinology  and  Metabolic  Research; 
93.848,  Digestive  Diseases  and  Nutrition 
Research;  93.849,  Kidney  Diseases,  Urology 
and  Hematology  Research.  National  Institutes 
of  Health,  HHS) 

Dated:  February  2.  2001. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  01-3467  Filed  2-9-01;  8:45  am] 
BNXINO  CODE  4140-01-11 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  institutes  on  Aging;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  person  privacy. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel,  Biology  of 
Va-scular  Smooth  Muscle  Cells  in  Aging. 

Date:  February  12-13,  2001. 

Time:  6  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Riande  Continental  Miami  Beach 
Hotel.  1825  Collins  Avenue.  Miami  Beach, 
FL  33139. 

Contact  Person:  James  P.  Harwood,  PhD., 
Deputy  Chief,  Scientific  Review  Office,  The 
Bethesda  Gateway  Building,  7201  Wisconsin 
Avenue/Suite  2C212,  Bethesda,  MD  20892, 
(301)  496-9666. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle.  • 
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Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel,  Signal 
Transduction  and  Alzheimer's  Disease. 

Date:  February  12-13,  2001 

Time:  7  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bentley  Hotel.  500  E  62nd  Street. 
New  York,  NY  33139. 

Contact  Person:  Ramesh  Vemuri,  PhD, 
Office  of  Scientific  Review,  National  Institute 
on  Aging,  The  Bethesda  Gateway  Building, 
7201  Wisconsin  Avenue,  Suite  2C212, 
Bethesda,  MD  20892.  (301)  496-9666. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel, 
MICROARRAY  CONTRACT  REVIEW. 

Date:  February  15.  2001. 

Time:  2  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals    - 

Place:  7201  Wilson  Avenue  Bethesda,  MD 
20892  (Telephone  Conference  Call) 

Contact  Person:  Ramesh  Vemuri,  PhD.. 
Office  of  Scientific  Review,  National  Institute 
Dn  Aging,  The  Bethesda  Gateway  Building, 
7201  Wisconsin  Avenue  Suite  2C212, 
Bethesda,  MD  20892,  (301)  496-9666. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
Ifimding  cycle. 

I  Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel,  Alzheimer's 
Disease  Cooperative  Study. 

Date:  February  28-March  1,  2001. 

Time:  6  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  8400  Wisconsin  Avenue,  Bethesda, 
MD  20814. 

Contact  Person:  Ramesh  Vemuri,  PhD., 
Office  of  Scientific  Review,  National  Institute 
on  Aging.  The  Bethesda  Gateway  Building, 
7201  Wisconsin  Avenue,  Suite  2C212, 
Bethesda,  MD  20892,  (301)  496-9666. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel. 

Date;  March  6-7,  2001. 

Time:  7  p.m.  to  4:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  John  Hopkins  University,  Cognitive 
Neuropharmacology  Unit,  The  Champlain 
Bldg,  Suite  600,  6410  Rockledge  Drive, 
Bethesda,  MD  20817-1844. 

Contact  Person:  Louise  L.  Hsu,  PhD., 
Scientific  Review  Administrator,  The 
Bethesda  Gateway  Building.  7201  Wisconsin 
Avenue.  Suite  2C212.  Bethesda,  MD  20892, 
(301)  496-9666. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel. 

Z)ofe.Marchl9,  2001. 

Time:  1  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  7201  Wisconsin  Avenue,  Bethesda. 
MD  20892  (Telephone  Conference  Call). 

Contact  Person:  William  A.  Kachadorian, 
PhD,  The  Bethesda  Gateway  Building,  7201 


Wisconsin  Avenue,  Suite  2C212,  Bethesda, 
MD  20892.  (301)  496-9666. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.866,  Aging  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  February  2,  2001. 

La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-3470  Filed  2-9-01;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  1 0(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Musculoskeletal  and 
Dental  Sciences  Integrated  Review  Group 
General  Medicine  A  Subcommittee  1. 

Date:  February  12-13.  2001. 

Time:  8  a.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Hotel,  One  Bethesda 
Metro  Center,  Bethesda,  MD  20814. 

Contact  Person:  Harold  M.  Davidson.  PhD.. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4216. 
MSC  7814.  Bethesda,  MD  20892,  301/435- 
1776.  davidsoh@csr.nih.gov 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Infectious  Diseases 
and  Microbiology  Integrated  Review  Group 
Bacteriology  and  Mycology  Subcommittee  1. 

Date:  February  19-20,  2001. 

rime;  8:30  a.m.  to  5:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Holiday  Inn,  Versailles  III, 
8120  Wisconsin  Avenue,  Bethesda,  MD 
20814. 

Contact  Person:  Timothy  J.  Henry,  PhD., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4180, 


MSC  7808,  Bethesda,  MD  20892.  (301)  435- 
1147. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  19-20,  2001. 

Time:  9  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Mariana  Dimitrov,  PhD., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3180, 
MSC  7848,  Bethesda,  MD  20892,  301  435- 
0902. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Integrative. 
Functional  and  Cognitive  Neuroscience 
Integrated  Review  Group  Integrative, 
Functional  and  Cognitive  Neuroscience  1. 

Date:  February  20-21,  2001. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  5520  Wisconsin  Ave, 
Chase  Room,  Chevy  Chase  MD  20815. 

Contact  Person:  Gamil  C  Debbas,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5170, 
MSC  7844,  Bethesda,  MD  20892.  (301)  435- 
1018. 

This  notice  is  being  published  less  than  IS 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  20,  2001. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn — Gaithersburg,  2 
Montgomery  Village  Avenue,  Gaithersburg. 
MD  20879. 

Contact  Person:  Gopal  C.  Sharma.  DVM, 
MS.  PhD.  Diplomate  American  Board  of 
Toxicology.  Scientific  Review  Administrator, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive. 
Room  2184,  MSC  7818,  Bethesda,  MD  20892. 
(301)  435-1783.  sharmag®csr.nih.gov 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  MDCN-2. 

Date:  February  20-21,  2001. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hay  Adams,  One  Lafayette  Square. 
16th  and  H  Sheets.  NW.  Washington,  DC 
20006. 

Contact  Person:  Gillian  Einstein,  PhD, 
Scientific  Review  Administrator,  Center  for 
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Scientific  Review  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5198. 
MSC  7850.  Bethesda,  MD  20892.  301-435- 
4433,  einsteig@csr.nih.gov 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Nutritional  and 
Metabolic  Sciences  Integrated  Review  Group 
Nutrition  Study  Section. 

Date:  February  20-21,  2001. 

Time:  8:30  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Hyatt  Regency  .Hotel,  One 
Bethesda  Metro  Center,  Bethesda.  MD  20814. 

Contact  Person:  Sooja  K.  Kim,  PhD,  RD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  6158, 
MSC  7892,  Bethesda.  MD  20892,  (301)  435- 
1780. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Oncological  Sciences 
Integrated  Review  Group,  Metabolic 
Pathology  Study  Section. 

Date:  February  20-22.  2001. 

Time:  8:30  a.m.  to  1  p.m 

Agenda:  To  review  an  evaluate  grant 
applications. 

Place:  Georgetown  Holiday  Inn, 
Kaleidoscope  Room,  2101  Wisconsin  Ave. 
NW,  Washington.  DC  20007. 

Contact  Person:  Angela  Y.  Ng,  PHD,  MBA, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  4142, 
MSC  7804.  Bethesda,  MD  20892,  (301)  435- 
1715  ngc^csr.nih.gov 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  20.  2001. 

Time:  5:30  p.m.  to  6:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Hyatt  Regency  Hotel,  One 
Bethesda  Metro  Center.  Bethesda,  MD  20814. 

Contact  Person:  Ann  A.  Jerkins,  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6154, 
MSC  7892.  Bethesda.  MD  20892.  (301)  435- 
4514. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  20,  2001. 

Time:  7  p.m.  to  10  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  La  Jolla  Cove  Suites,  La  Joila.  CA 
92037. 

Contact  Person:  Lee  Rosen.  PhD,  Scientific 
Review  Administrator.  Center  for  Scientific 


Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive.  Room  5116.  MSC  7854. 
Bethesda,  Md  20892,  (301)  435-1171. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  21-22,  2001. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  Jurys  Washington  Hotel, 
Washington,  DC  20036. 

Contact  Person:  Syed  Husain,  PhD, 
Scientific  Review  Administrator,  Center  of 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5216, 
MSC  7850.  Bethesda,  MD  20892-7850,  (301) 
435-1224,  husains@csr.nih.gov 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date;  February  21,  2001. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
application. 

Place:  Holiday  Inn — Gaithersburg,  2 
Montgomery  Village  Avenue,  Gaithersburg, 
MD  20879. 

Contact  Person:  Gopal  C.  Sharma,  DVM, 
MS,  PhD.,  Diplomate  American  Board  of 
Toxicology,  Scientific  Review  Administrator, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  2184,  MSC  7818.  Bethesda,  MD  20892, 
(301)  435-1783,  sharmag@csr.mh.gbv 

Name  of  Committee:  Integrative, 
Functional  and  Cognitive  Neuroscience 
Integrated  Review  Group  Integrative, 
Functional  and  Cognitive  Neuroscience  4. 

Date:  February  21-22,  2001. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Monarch  Hotel,  2400  M  Street. 
N.W..  Washington,  DC  20037. 

Contact  Person:  Dan  Kenshalo,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Dr..  Room  5176.  MSC 
7844.  Bethesda.  MD  20892,  301-435-1255. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  21.  2001. 

Time:  8  a.m.  to  6  p.m. 

Agenda:  To  reviBw  and  evaluate  grant 
applications. 

Place:  The  Hyatt  Regency  Hotel,  One 
Bethesda  Metro  Center.  Bethesda.  MD  20814. 

Contact  Person:  Ann  A.  Jerkins,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6154, 
MSC  7892.  Bethesda,  MD  20892.  (301)  435- 
4514. 

Name  of  Committee:  Pathophysiological 
Sciences  Integrated  Review  Group,  Alcohol 
and  Toxicology  Subcommittee  1. 

Date:  February  21-22,  2001. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Georgetown  Suites,  1000  29th  St., 
NW.  Washington,  DC  20007. 


Contact  Person:  Rass  M.  Shayiq.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  2175, 
MSC  7818.  Bethesda,  MD  20892  (301)  435- 
2359. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  21,  2001 . 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Radisson  Barcelo  Hotel,  2121  P  St., 
NW.,  Washington.  DC  20037. 

Contact  Person:  Victoria  S.  Levin,  MSW, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3172. 
MSC  7848,  Bethesda,  MD  20892,  (301)  435- 
0912,  /evi/iv@csr.nj7i.gov 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  21.  2001. 

rixne:  8  a.m.  to  11  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  Georgetown,  IX;  20007. 

Contact  Person:  Dharam  S.  Dhindsa,  DVM, 
PhD,  Scientific  Review  Administrator,  Center 
for  Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  5126, 
MSC  7854,  (301)  435-1174, 
dhindsad@csr.nih.gov 

Name  of  Committee:  Infectious  Diseases 
and  Microbiology  Integrated  Review  Group. 
Bacteriology  and  Mycology  Subcommittee  2. 

Date:  February  21-22.  2001. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  St.  James  Hotel,  950  24th  Street, 
NW.,  Washington,  DC  20037. 

Contact  Person:  Lawrence  N.  Yager,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive  MSC  7808. 
Room  4190,  Bethesda.  MD  20892,  301-435- 
0903,  yagerl@csr.nih.gov 

Name  of  Committee:  Biophysical  and 
Chemical  Sciences  Integrated  Review  Group, 
Medicinal  Chemistry  Study  Section. 

Date:  February  21-22,  2001. 

Time:  8:30  a.m.  to  8  p.m. 

Agenda:  To  review  and  evaluate  grant  . 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Ronald  J.  Dubois,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  room  4156, 
MSC  7806,  Bethesda,  MD  20892,  (301)  435- 
1722,  duboisr@csr.nih.gov 

Name  of  Committee:  Surgery,  Radiology 
and  Bioengineering  Integrated  Review  Group, 
Surgery.  Anesthesiology  and  Trauma  Study 
Section. 

Date:  February  21-22,  2001. 

Time:  1  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  gnuil 
applications. 

Place:  Georgetown  Holiday  Inn, 
Kaleidoscope  Room,  2101  Wisconsin  Ave., 
N.W.,  Washington,  DC  20007. 

Contact  Person:  Gerald  L.  Becker,  MD, 
Scientific  Review  Administrator,  Center  for 
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Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  5114, 
MSC  7854,  Bethesda,  MD  20892.  (301)  435- 
1170. 

J  Name  of  Committee:  Center  for  Scientific 
Keview  Special  Emphasis  Panel. 

Date:  February  21.  2001. 

Time:  4  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

\  Place:  Hyatt  Regency  Hotel,  One  Bethesda 
tlAeiio  Center,  Bethesda.  MD  20814. 

Contact  Person:  Sooja  K.  Kim,  PhD,  Rd, 
i  cientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
[  [ealth,  6701  Rockledge  Drive,  Room  6178, 
(WSC  7892,  Bethesda,  MD  20892,  (301)  435- 
1J780. 

Name  of  Committee:  Center  for  Scientific 
[  [eview  Special  Emphasis  Panel. 

Date:  February  21-22,  2001. 

Time:  7  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
a  pplications. 

Place:  One  Washington  Circle  Hotel, 
Conference  Center,  One  Washington  Circle, 
Washington,  DC  20037. 
;  Contact  Person:  Tracy  E.  Orr,  PhD, 
Scientific  Review  Administrator.  Center  for 

B:ientific  Review.  National  Institutes  of 
ealth,  6701  Rockledge  Drive,  Room  5118, 
9ethesda,  MD  20892,  (301)  435-1259, 
6rrt@csr.nih.gov 

^Catalogue  of  Federal  Domestic  Assistance 
[program  Nos.  '93.306,  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research,  93.333, 
^.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878,  93.892,  93.893,  National 
ttistitutes  of  Health,  HHS) 
'  Dated:  January  30,  2001. 
LaVerae  Y.  Stringfield, 
I  Urector,  Office  of  Federal  Advisory 
Sommittee  Policy. 
PR  Doc.  01-3465  Filed  2-9-01;  8:45  am] 

^HJJNG  CODE  414(M)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

tlonal  Institutes  of  Health 
Iter  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
ederal  Advisory  Committee  Act,  as 
ended  (5'U.S.C.  Appendix  2),  notice 

hereby  given  of  the  following 

eetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosiu^  of  which 
woidd  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 


Name  of  Committee:  Cardiovascular 
Sciences  Integrated  Review  Group,  Pathology 
A  Study  Section. 

Date:  February  15-16.  2001. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hotel  Plaza  Real,  125  Washington 
Avenue,  Santa  Fe,  NM  87501. 

Contact  Person:  Larry  Pinkus.  PhD.. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4132, 
MSC  7802.  Bethesda.  MD  20892.  (301)  435- 
1215. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  15,  2001. 

Time:  12  p.m.  to  12:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  La  Jolla  Cove  Suites,  La  Jolla  CA 
92037. 

Contact  Person:  Lee  Rosen,  PhD.,  Scientific 
Review  Administrator.  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  5116,  MSC  7854, 
Bethesda.  MD  20892  (301)  435-1171. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Nutritional  and 
Metabolic  Sciences  Integrated  Review  Group. 
Metabolism  Study  Section. 

Date:  February  22-23,  2001. 

Time:  8  a.m.  tO  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Hotel,  One  Bethesda, 
Metro  Center.  Bethesda,  MD  20814. 

Contact  Person:  Krish  Krishnan,  PhD., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  6164, 
MSC  7892,  Bethesda,  MD  20892.  (301)  435- 
1041. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date.- February  22-23,  2001. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  One  Washington  Circle  Hotel. 
Conference  Center,  One  Washington  Circle, 
Washington,  DC  20037. 

Contact  Person:  Bernard  F.  Driscoll.  PhD., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  5184, 
MSC  7844,  Bethesda,  MD  20892,  (301)  435- 
1242. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  22-23,  2001. 

rime;  8  a.m.  to  5  p.m. 

Agenda:To  review  and  evaluate  grant 
applications. 

Pyoce:  The  Virginian  Suites,  1500 
Arlington  Blvd.,  Ariington,  VA  22209. 

Contact  Person:  Nancy  Hicks,  PhD.. 
Scientific  Review  Administrator,  Center  for 


Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive  Room  3158. 
MSC  7770,  Bethesda,  MD  20892,  (301)  435- 
0695. 

Name  of  Committee:  Biophysical  and 
Chemical  Sciences  Integrated  Review  Group 
Molecular  and  Cellular  Biophysics  Study 
Section. 

Date:  February  22-23,  2001. 

Time:  8  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hotel  Sofitel,  1914  Connecticut  Ave. 
NW..  Washington,  DC  20009. 

Contact  Person:  Nancy  Lamontagne,  PhD., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive  Room  4170. 
MSC  7806,  Bethesda,  MD  20892,  (301)  435- 
1726. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  22-23,  2001. 

Time:  8  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Melrose  Hotel,  2430  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20037. 

Contact  Person:  Michael  Nunn.  PhD.. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive  Room  5208, 
MSC  7850,  Bethesda.  MD  20892,  (301)  435- 
1257. 

Name  of  Committee:  Molecular.  Cellular 
and  Developmental  Neuroscience  Integrated 
Review  Group  Visual  Sciences  A  Study 
Section. 

Date:  February  22-23,  2001. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Latham  Hotel,  3000  M  Street  NW., 
Washington,  DC  20007-3701. 

Contact  Person:  Michael  Chaitin,  PhD., 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  5202, 
MSC  7850.  Bethesda.  MD  20892.  (301)  435- 
0910. 

Name  of  Committee:  Social  Sciences. 
Nursing,  Epidemiology  and  Methods 
Integrated  Review  Group  Epidemiology  and 
Disease  Control  Subcommittee  2. 

Date;  February  22-23,  2001. 

Time:  8:30  a.m.  to  4:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn.  Select.  480  King  Street. 
Old  Town  Alexandria,  VA  22314. 

Contact  Person:  David  M.  Monsees,  PhD., 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  3150. 
MSC  7848.  Bethesda,  MD  20892,  (301)  435- 
0684,  monseesd@drg.nih.gov. 

Name  of  Committee:  Integrative, 
Functional  and  Cognitive  Neuroscience 
Integrated  Review  Group,  Integrative, 
Functional  and  Cognitive  Neuroscience  8. 

Date:  February  22-23,  2001. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 
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Place:  Bethesda  Holiday  Inn,  Versailles  III, 
8120  Wisconsin  Avenue.  Bethesda,  MD 
20814. 

Contact  Person:  Samuel  Rawlings,  PhD., 
ScientiHc  Review  Administrator,  Center  for 
ScientiRc  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  5160. 
MSC  7844.  Bethesda,  MD  20892,  (301)  435- 
1243. 

Name  of  Committee:  Biochemical  Sciences 
Integrated  Review  Group.  Pathobiochemistry 
Study  Section. 

Date:  February  22.  2001. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Holiday  Inn,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Zakir  Bengali,  PhD., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5150, 
MSC  7842,  Bethesda.  MD  20892,  (301)  435- 
1742. 

Name  of  Committee:  Infiectious  Diseases 
and  Microbiology  Integrated  Review  Group, 
Microbial  Physiology  and  Genetics 
Subcommittee  2. 

Date:  February  22-23,  2001. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  River  ton,  924  25th  Street.  NW.. 
Washington,  DC  20037. 

Contact  Person:  Rona  L.  Hirschberg,  PhD., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  4186, 
MSC  7808.  Bethesda,  MD  20892,  (301)  435- 
1150. 

Name  of  Committee:  Cell  Development  and 
Function  Integrated  Review  Group, 
International  and  Cooperative  Projects  Study 
Section. 

Date:  February  22-23,  2001. 

Time:  8:30  a.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Embassy  Suites,  Chevy  Chase 
Pavilion,  4300  Military  Rd.,  Wisconsin  at 
Western  Ave.,  Washington,  DC  20015. 

Contact  Person:  Sandy  Warren,  DMD, 
MPH,  Scientific  Review  Administrator. 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  5134,  MDC  7840,  Bethesda,  MD  20892, 
(301)  435-1019. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  22-23.  2001. 

Time:  8:30  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Ritz-Carlton  Hotel.  Tysons  Comer, 
1700  Tysons  Boulevard,  McLean,  VA  22102. 

Contact  Person:  Noni  Byrnes,  PhD., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  4196, 
MSC  7806,  Bethesda.  MD  20892,  (301)  435- 
1217,  byrnesn@csr.nih.gov. 

Name  of  Committee:  Cell  Development  and 
Function  Integrated  Review  Group,  Cell 
Development  and  Function  3. 

Date:  February  22-23,  2001. 


Time:  8:30  a.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Bethesda,  8120 
Wisconsin  Avenue,  Bethesda.  MD  20814. 

Contact  Person:  Gerhard  Ehrenspeck,  PhD., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5138, 
MSC  7840,  Bethesda,  MD  20892,  (301)  435- 
1022,  ehrenspeckg@nih.csr.gov. 

Name  of  Committee:  Social  Sciences, 
Nursing,  Epidemiology  and  Methods 
Integrated  Review  Group.  Social  Sciences. 
Nursing.  Epidemiology  and  Methods  3. 

Date:  February  22-23,  2001. 

Time:  9  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  Select,  480  King  Street, 
Old  Town  Alexandria,  VA  22314. 

Contact  Person;  Robert  Weller,  PhD., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
-Health,  6701  Rockledge  Drive.  Room  3160, 
MSC  7770,  Bethesda,  MD  20892.  (301)  435- 
0694. 

Name  of  Committee:  Genetic  Sciences 
Integrated  Review  Group,  Mammalian 
Genetics  Study  Section. 

Date:  February  22-23,  2001. 

Time:  9  a.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Monarch  Hotel,  2400  M  Street,  NW., 
Washington,  DC  20037. 

Contact  Person:  Camilla  Day,  PhD., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6152, 
MSC  7890,  Bethesda,  MD  20892,  (301)  435- 
1037,  daycQdrg.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  22-23,  2001. 

Time:  9  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Embassy  Suites,  Chevy  Chase 
Pavilion,  4300  Military  Rd.,  Wisconsin  at 
Western  Ave..  Washington,  DC  20015. 

Contact  Person:  Anita  Miller  Sostek,  PhD., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3176, 
MSC  7848,  Bethesda,  MD  20892,  (301)  435- 
1260. 

Name  of  Committee:  Center  for  Scientific 
Review' Special  Emphasis  Panel. 

Date:  February  22-23,  2001. 

Time:  9:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Radisson  Barcelo  Hotel,  2121  P  St., 
NW.,  Washington,  DC  20037. 

Contact  Person:  Carl  D.  Banner,  PhD., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5212, 
MSC  7850.  Bethesda,  MD  20892,  (301)  435- 
1251,  bannerc@drg.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  22,  2001. 

Time:  2  p.m.  to  4  p.m. 


Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  St  James  Suites.  950  24th  Street, 
NW.,  Washington.  DC  20037 

Contact  Person:  Lawrence  N.  Yager,  PhD., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4200. 
MSC  7808,  Bethesda,  MD  20892,  (301)  435- 
0903,  yagerl@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  22,  2001. 

77me;  4  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda.  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Debora  L.  Hamemik,  PhD., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6152, 
Bethesda,  MD  20892,  301^35-4511. 
hamem  i  d@csr.  nih  .go  v 

Name  of  Committee:  Immunological 
Sciences  Integrated  Review  Group,  Allergy 
and  Immunology  Study  Section. 

Date:  February  23-24,  2001. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Pierpont  Iim,  550  San  Jon  Road, 
Ventura,  CA  93001 

Contact  Person:  Samuel  C.  Edwards,  PhD.. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4200, 
MSC  7812,  Bethesda,  MD  20892,  301-435- 
1152,  edwardss@csr.nih.gov 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  23,  2001. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Holiday  Inn,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Luigi  Giacometti,  PhD., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5208, 
MSC  7850.  Bethesda.  MD  20892,  301-435- 
1246. 

Name  of  Committee:  Genetic  Sciences 
Integrated  Review  Group,  Genome  Study 
Section. 

Date:  February  25-27.  2001. 

Time:  7:30  p.m.  to  4:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Holiday  Inn,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Cheryl  M.  Corsaro,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  2204, 
MSC  7890,  Bethesda,  MD  20892,  301-435- 
1045,  corsaroc@csr.nih.gov 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research,  93.333, 
93.337,  93.393-93.396,  93.837-93.844. 
93.846-93.878,  93.892,  93.893,  NaUonal 
Institutes  of  Health,  HHS) 
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Dated:  February  2.  2001. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-3468  Filed  2-9-01;  8:45  am] 
BIUING  CODE  4140-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service,  Interior. 

Endangered  Species  Permit 
Applications 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  receipt  of  permit 
applications. 

SUMMARY:  The  following  applicants  have 
applied  for  a  scientific  research  pennit 
to  conduct  certain  activities  with 
endangered  species  ptu^uant  to  section 
10(a)(1)(A)  of  the  Endangered  Species 
Act  of  1973.  as  amended  (16  U.S.C.  1531 
et  seq.). 

Permit  No.  TE-036499 

Applicant:  Golden  Gate  National  Recreation 
Area,  San  Francisco.  California 

1 1  The  applicant  requests  a  permit  to 
take  (capture  and  release;  collect 
voucher  specimens)  the  tidewater  goby 
[Eucyclogobius  newbenyi)  and 
California  freshwater  sfajimp  [Syncaris 
pacifica)  in  conjimction  with  presence 
or  absence  sinveys  and  popiUation 
studies  on  the  Golden  Gate  National 
Recreation  Area  for  the  purpose  of 
enhancing  their  sinvival.  These 
activities  were  previously  authorized 
under  subpermit  GGNRA-2. 

Permit  No.  TE-018180 

Applicant:  Point  Reyes  National  Seashore, 
Point  Reyes,  California 

The  applicant  requests  a  permit 
amendment  to  remove  and  reduce  to 
possession  specimens  ofLupinus 
tidestromii  and  Layia  camosa  in 
conjimction  with  scientific  research 
throughout  Marin  county,  California,  for 
the  purpose  of  enhancing  their  survival. 

Permit  No.  TE-037798 

Applicant:  Bryan  James  Smith,  Irvine, 
California 

The  applicant  requests  a  permit  to 
take  (survey  by  pursuit)  the  Quino 
checkerspot  butterfly  (Euphydryas 
editha  quino)  in  conjunction  with 
surveys  throughout  the  species'  range  in 
California  for  the  purpose  of  enhancing 
its  siuvival. 


Permit  No.  TE-037539 

Applicant:  Karineh  Samkian,  San  Diego, 
California 

The  applicant  requests  a  permit  to 
take  (survey  by  pursuit)  the  Quino 
checkerspot  butterfly  [Euphydryas 
editha  quino)  in  conjimction  with 
surveys  throughout  the  species'  range  in 
California  for  the  purpose  of  enhancing 
its  survival. 

Permit  No.  TE-037530 

Applicant:  Ruth  Aim  Erro.  San  Diego. 
California 

The  applicant  requests  a  permit  tb 
take  (survey  by  pursuit)  the  Quino 
checkerspot  butterfly  [Euphydryas 
editha  quino)  in  conjunction  with 
surveys  throughout  the  species'  range  in 
California  for  the  purpose  of  enhancing 
its  survival. 

Permit  No.  TE-037508 

Applicant:  Essex  Envirormiental 
Incorporated,  Solana  Beach,  California 

The  applicant  requests  a  permit  to 
take  (survey  by  pursuit)  the  Quino 
checkerspot  butterfly  [Euphydryas 
editha  quino)  and  tal:e  (harass  by  nest 
monitoring)  the  least  Bell's  vireo  [Vireo 
bellii  pusillus)  in  conjimction  with 
surveys  and  population  monitoring 
throughout  each  species'  range  in 
California  for  the  purpose  of  enhancing 
their  survival. 

Permit  No.  TE-037785 

Applicant:  Weyerhaeuser  Company,  Federal 
Way,  Washington 

The  applicant  requests  a  permit  to 
take  (harass  by  survey,  capture  and 
handle)  the  Oregon  chub  [Oregonicthys 
crameri)  in  conjimction  with 
electrofishing  surveys  throughout  the 
species'  range  where  Weyerhaeuser 
ownership  occurs  for  the  purpose  of 
enhancing  its  survival. 

Permit  No.  TE-037772 

Applicant:  Michelle  Carol  Lee,  Carlsbad, 
California 

The  applicant  requests  a  permit  to 
take  (harass  by  survey,  collect  and 
sacrifice)  the  Conservancy  fairy  shrimp 
[Bmnchinecta  conservatio),  longhom 
fairy  shrimp  [Branchinecta 
longiantenna),  vernal  pool  tadpole 
shrimp  [Lepidurus  packardi),  San  Diego 
fairy  shrimp  [Brachinecta 
sandiegonensis),  and  the  Riverside  fairy 
shrimp  [Streptocephalus  woottoni)  in 
conjunction  with  surveys  throughout 
each  species'  range  in  California  for  the 
purpose  of  enhancing  their  survival. 


Permit  No.  TE-844030 

Applicant:  Eda  C.  Eggeman,  Redding, 
California 

The  applicant  requests  a  permit 
amendment  to  take  (harass  by  survey, 
collect  and  sacrifice)  the  Conservancy 
fairy  shrimp  [Branchinecta  conservatio). 
longhom  fairy  shrimp  [Branchinecta 
longiantenna),  and  the  vernal  pool 
tadpole  shrimp  [Lepidurus  packardi)  in 
conjunction  with  surveys  throughout 
each  species'  range  in  northern 
California  for  the  purpose  of  enhancing 
their  survival. 

Permit  No.  TE-817400 

Applicant:  East  Bay  Regional  Park  District, 
Oakland,  California 

The  applicant  requests  a  permit 
amendment  to  extend  the  geographic 
area  to  take  (capture,  mark,  and  release) 
the  salt  marsh  harvest  mouse 
[Reithrodontomys  raviventris);  and  take 
(harass  by  survey,  locate  and  monitor 
nests,  and  candle  eggs)  the  California 
clapper  rail  [Rallus  longirostris 
obsoletus)  in  conjunction  with  surveys, 
population  monitoring,  and  scientific 
research  in  Alameda,  Contra  Costa, 
Marin.  Napa,  Sonoma,  San  Francisco, 
Santa  Clara,  Solano,  San  Mateo,  San 
Joaquin,  and  Sacramento  Counties, 
California. 

Permit  No.  TE-022227 

Applicant:  Harry  Franklin  Smead,  Lemon 
Grove,  California 

The  applicant  requests  a  permit 
amendment  to  take  (harass  by  survey, 
collect  and  sacrifice)  the  Conservancy 
fairy  shrimp  [Branchinecta  conservatio), 
longhom  fairy  shrimp  [Branchinecta 
longiantenna),  vernal  pool  tadpole 
shrimp  [Lepidurus  packardi),  San  Diego 
fairy  shrimp  [Brachinecta 
sandiegonensis).  and  the  Riverside  fairy 
shrimp  [Streptocephalus  woottoni)  and 
take  (survey  by  pursuit)  the  Quino 
checkerspot  butterfly  [Euphydryas 
editha  quino)  in  conjunction  with 
surveys  throughout  each  species'  range 
in  California  for  the  purpose  of 
enhancing  their  survival. 

Permit  No.  TE-037524 

Applicant:  Cory  R.  Davis.  Escondido. 
California 

The  applicant  requests  a  permit  to 
take  (harass  by  survey,  collect  and 
sacrifice)  the  Conservancy  fairy  shrimp 
[Branchinecta  conservatio),  longhom 
fairy  shrimp  [Branchinecta 
longiantenna),  vernal  pool  tadpole 
shrimp  [Lepidurus  packardi),  San  Diego 
fairy  shrimp  [Bmchinecta 
sandiegonensis),  and  the  Riverside  fairy 
shrimp  [Streptocephalus  woottoni)  and 
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take  (survey  by  pursuit)  the  Quino 
checkerspot  butterfly  [Euphydryas 
editba  quino]  in  conjunction  with 
surveys  throughout  each  species'  range 
in  California  for  the  purpose  of 
enhancing  their  siuvival. 
DATES:  Written  comments  on  these 
permit  applications  must  be  received  on 
or  before  March  14,  2001. 
ADDRESSES:  Written  data  or  comments 
should  be  submitted  to  the  Chief — 
Endangered  Species,  Ecological 
Services,  Fish  and  Wildlife  Service,  911 
NE.  11th  Avenue,  Portland,  Oregon 
97232^181;  Fax:  (503)  231-6243. 
Please  refer  to  the  respective  permit 
number  for  each  application  when 
submitting  comments.  All  comments 
received,  including  names  and 
addresses,  will  become  part  of  the 
official  administrative  record  and  may 
be  made  available  to  the  public. 
FOR  FURTHER  INFORMATION  CONTACT: 
Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  docimients  within  20 
days  of  the  date  of  publication  of  this 
notice  to  the  address  above;  telephone: 
(503)  231-2063.  Please  refer  to  the 
respective  permit  number  for  each 
application  when  requesting  copies  of 
documents. 

Dated:  January  31,  2001. 
Rowan  W.  Gould, 

Acting  Regional  Director.  Region  1,  Portland, 
Oregon. 
(PR  Doc.  01-3421  Filed  2-9-01;  8:45  am] 

aiUJNQ  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affaire 

Indian  Gaming 

AGENCY:  Bureau  of  Indian  Affairs. 

Interior. 

ACTION:  Notice  of  approved  Tribal-State 

Compact. 

summary:  Pursuant  to  Section  11  of  the 
Indian  Gaming  Regulatory  Act  of  1988 
(IGRA),  Pub.  L.  100-^97,  25  U.S.C. 
§  2710,  the  Secretary  of  the  Interior  shall 
publish,  in  the  Federal  Register,  notice 
of  approved  Tribal-State  Compacts  for 
the  purpose  of  engaging  in  Class  in 
gaming  activities  on  Indian  lands.  The 
Deputy  Assistant  Secretary — Indian 
Affairs,  Department  of  the  Interior, 
through  his  delegated  authority,  has 
approved  the  Tribal-State  Compact 
between  the  Coushatta  Tribe  of 
Louisiana  and  the  State  of  Louisiana, 


which  was  executed  on  December  11, 
2000,  except  for  Section  12(C)  which 
has  been  disapproved  pursuant  to  the 
severability  clause  in  Section  2(F). 

DATES:  This  action  is  effective  February 
12,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine.  Director,  Office  of 
Indian  Gaming  Management,  Bureau  of 
Indian  Affairs,  Washington,  DC  20240, 
(202)  219-4066. 

Dated:  January  25,  2001. 
James  H.  McDivitt, 

Deputy  Assistant  Secretary — Indian  Affairs 
(Management). 

(PR  Doc.  01-3611  Filed  2-8-01;  12:29  pmj 
BILLING  CODE  4310-02-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CO-SJFO-4)1  -0001 EIS] 

Draft  Environmental  Impact  Statement 
Oil  and  Gas  Development  on  the 
Southern  Ute  Indian  Reservation 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Extension  of  comment  period 
and  notice  of  public  meeting. 

summary:  The  Bureau  of  Land 
Management  published  a  Notice  of 
Availability  of  the  Draft  Environmental 
Impact  Statement  Oil  and  Gas 
Development  on  the  Southern  Ute 
Indian  Reservation  on  January  5,  2001, 
(FR  Vol.  66,  No.  4,  page  1152).  tocluded 
in  the  notice  was  that  comments  would 
be  received  until  March  6,  2001.  This 
notice  extends  the  comment  period  from 
March  6.  2001,  until  March  20,  2001. 
This  notice  also  serves  as  notice  of  a 
public  meeting  to  be  held  on  the  DEIS 
on  February  27.  2001. 

DATES:  Written  comments  wlU  be 
accepted  on  the  Draft  Environmental 
Impact  Statement  imtil  March  20,  2001. 
The  public  meeting  on  the  DEIS  will  be 
held  on  February  27,  2001. 

ADDRESSES:  The  public  meeting  will  be 
held  at  Rolling  Thunder  Hall,  14826 
Hwy  172,  Ignacio,  Colorado,  from  6-8 
pm  (MST).  Please  address  questions, 
comments,  or  request  for  copies  of  the 
DEIS  to  the  Bureau  of  Land 
Management,  San  Juan  Field  Office, 
Attn:  Donald  Englishman,  15  Burnett 
Court,  Durango,  CO  81310. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  Englishman  at  the  above  address 
or  phone:  970-385-1346. 


Dated:  January  30,  2001.  y 

Calvin  N.  Joyner, 

San  Juan  Field  Office  Manager,  Colorado, 
Bureau  of  Land  Management,  USDI. 
[FR  Doc.  01-3513  Filed  2-9-01;  8:45  am) 

BHJJNO  CODE  4310^I8-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[MT-92(M)1-1310-FM>;  NDM  87298,  NDM 
87300,  NDM  87301,  NDM  87303] 

Notice  of  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Leases 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

action:  Notice. 

summary:  Per  Pub.  L.  97-451,  the  lessee 
timely  filed  a  petition  for  reinstatement 
of  oil  and  gas  leases  NDM  87298.  NDM 
87300,  NDM  87301,  and  NDM  87303, 
McKenzie  County,  North  Dakota.  The 
lessee  paid  the  required  rentals  accruing 
frtim  the  dates  of  termination. 

We  haven't  issued  any  leases  affecting 
the  lands.  The  lessee  agrees  to  new  lease 
terms  for  rentals  and  royalties  of  $10  per 
acre  and  16-2/3  percent  or  4 
percentages  above  the  existing 
competitive  royalty  rate.  The  lessee  paid 
the  $500  administration  fee  for  the 
reinstatement  of  each  lease  and  $148 
cost  for  publishing  this  Notice. 

The  lessee  has  met  the  requirements 
for  reinstatement  of  the  leases  per 
Section  31  (d)  and  (e)  of  the  Mineral 
Leasing  Act  of  1920  (30  U.S.C.  188).  We 
are  proposing  to  reinstate  the  leases, 
effective  the  date  of  termination  subject 
to: 

•  The  original  terms  and  conditions 
of  the  leases; 

•  The  increased  rental  of  $10  per 
acre; 

•  The  increased  royalty  of  16  2/3 
percent  or  4  percentages  above  the 
existing  competitive  royalty  rate;  and 

•  The  $148  cost  of  publishing  this 
Notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Karen  L.  Johnson,  Chief,  Fluids 
Adjudication  Section,  ELM  Montana 
State  Office,  P.O.  Box  36800,  Billings, 
Montana  59107,  (406)  896-5098 

Eteted:  January  22.  2001. 
Karen  L.  Johnson, 

Chief,  Fluids  Adjudication  Section. 

(FR  Doc.  01-3512  Filed  2-9-01;  8:45  ainj 

BILLMG  COOE  4310-tt-P 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 


If 


R-932-1 330-PC-01 0H:GP1  -0086] 


Nominations  for  Emergency  l^nd 
Purchase 

AGENCY:  Bureau  of  Land  Management, 
Oregon. 

ACTION:  Public  notice. 

summary:  The  fiscal  year  2001 
appropriation  (United  States  House  of 
Representatives  Report  106-914)  for  the 
Bureau  of  Land  Management  (BLM) 
contained  language  in  section  349(b) 
that  requires  the  Biu-eau,  acting  on 
behalf  of  the  Secretary  of  the  Interior,  to 
identify  lands  or  interest  in  lands  which 
merit  emergency  purchase  in  the  lower 
Umpqua  River  basin  from  willing 
sellers,  generally  in  the  central  coast 
mountain  range. 

SUPPLEMENTARY  INFORMATION: 

Nominations  are  being  accepted  by  the 
BLM  for  lands  or  interests  in  land  that 
have  critical  environmental  values  or 
the  possibility  of  imminent 
development  which  would  merit 
emergency  purchase  by  BLM  from 
willing  sellers  in  the  lower  Umpqua 
River  basin,  generally  in  the  central 
coast  mountain  range.  These 
nominations  must  be  received  at  the 
BLM  Coos  Bay  District  Office,  at  the 
address  below,  no  later  than  the  close  of 
business  on  Friday,  March  9,  2001.  BLM 
will  evaluate  the  nominations  and 
identify  the  lands  that  meet  the  criteria 
by  March  31,  2001.  This  notice  does  not 
constitute  initiation  of  scoping  for 
environmental  analysis  of  alternative 
land  ownership  patterns;  scoping  will 
be  announced  with  a  later  notice  in  the 
Federal  Register.  Nomination 
worksheets  and  a  map  of  the  eligible 
area  are  available  on  the  Internet  at 
www.or.bIm.gov/umpqua  or  by 
contacting  the  following  BLM 
persoimel: 

Alan  Hof&neister,  BLM  Coos  Bay 
District  Office,  1300  Airport  Lane, 
North  Bend,  OR  97459,  Phone:  541- 
751-4249 

dr 

E.  Lynn  Burkett,  BLM  Roseburg  District 
Office,  777  NW  Garden  Valley  Blvd., 
Roseburg,  OR  97470,  Phone:  541- 
440-4930,  Extension  3245 

FOR  FURTHER  INFORMATION  CONTACT: 

Patrick  Geehan,  Lower  Umpqua  Land 
Ownership  Adjustment  Project 
Manager,  P.O.  Box  2965,  Portland, 
Oregon,  97208,  phone: 503-952-6445. 


Dated:  January  30,  2001. 
Edward  W.  Shepard, 

Deputy  State  Director,  Division  of  Resource 
Planning,  Use,  and  Protection. 
[FR  Doc.  01-3474  Filed  2-9-01;  8:45  am] 
BILUNG  COOE  4310-33-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[UT-045-3130-EU;  UTU-78769] 

Notice  Of  Realty  Action 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice;  Non-competitive  sale  of 
public  lands,  Washington  County,  Utah. 

SUMMARY:  The  public  lands  identified 
below  have  been  examined  and  found 
suitable  for  disposal  piu-suant  to 
sections  203  and  209  of  the  Federal 
Land  Policy  and  Management  Act  of 
October  21,  1976  (90  Stat.  2750-51;  43 
U.S.C.  1713,  and  90  Stat.  2757-58,  43 
U.S.C.  1719),  and  the  Federal  Land 
Transaction  Facilitation  Act  of  July  25, 
2000  (Pub.  L.  106-248),  at  not  less  than 
appraised  market  value.  The  potential 
buyer  of  the  parcel  has  made 
application  under  section  209  of  the 
Federal  Land  Policy  and  Management 
Act  of  October  21, 1976,  to  purchase  the 
mineral  estate  along  with  the  surface. 
Salt  Lake  Meridian 

T.  41S..R.  14W., 
Sec.  35,  lot  20; 
containing  26.18  acres. 

The  purpose  of  the  proposed  sale  is  to 
dispose  of  a  parcel  of  public  land  that 
is  difficult  aAd  uneconomic  to  manage 
as  part  of  the  public  lands  of  the  United 
States.  It  is  also  proposed  for  sale  in 
order  to  allow  for  community  expansion 
and  economic  growrth  for  the  City  of  St. 
George,  Utah.  The  proposed  sale  is 
consistent  with  the  St.  George  Field 
Office  Resource  Management  Plan 
(March  1999),  and  the  public  interest 
will  be  served  by  offering  the  parcel  for 
sale. 

The  parcel  will  be  offered  for  non- 
competitive sale  to  the  City  of  St. 
George.  The  City  currently  has  a  right- 
of-way  from  the  Bureau  of  Land 
Management  for  a  water  treatment  plant 
facility  on  the  parcel.  It  is  not  in  the 
public  interest  to  offer  the  parcel  for 
competitive  sale. 

Piirsuant  to  the  Federal  Land 
Transaction  Facilitation  Act  of  July  25, 
2000  (Pub.  L.  106-248),  the  proceeds 
from  the  sale  will  be  deposited  into  a 
Federal  Land  Disposal  Account  and 
used  to  acquire  non-federal  land  within 
the  State  of  Utah.  The  money  will  be 


used  to  purchase  lands  for  the  BLM, 
National  Park  Service,  Forest  Service,  or 
Fish  and  Wildlife  Service. 

The  patent,  when  issued,  will  reserve 
the  following:  A  right-of-way  thereon  for 
ditches  and  canals  constructed  by  the 
authority  of  the  United  States.  Act  of 
August  30,  1890  (43  U.S.C.  945). 
DATES:  Interested  parties  may  submit 
comments  concerning  the  proposed 
public  land  sale  to  the  St.  George  Field 
Office  Manager  until  March  29,  2001. 
The  land  will  not  be  sold  before  April 
13, 2001. 

ADDRESSES:  Written  comments 
concerning  the  proposed  sale  should  be 
sent  to  the  Bureau  of  Land  Management, 
St.  George  Field  Office,  345  E.  Riverside 
Drive,  St.  George,  Utah  84790. 
FOR  FURTHER  INFORMATION  CONTACT: 
Additional  information  concerning  the 
land  sale,  including  relevant  planning 
and  environmental  docimientation,  may 
be  obtained  from  the  St.  George  Field 
Office  at  the  above  address.  Telephone 
calls  may  be  directed  to  Randy  Massey 
at  (435)  688-3274. 

SUPPLEMENTARY  INFORMATION:  Objections 
to  the  sale  will  be  reviewed  by  the  State 
Director,  who  may  sustain,  vacate,  or 
modify  this  realty  action.  In  the  absence 
of  any  objections,  this  proposal  will 
become  the  final  determination  of  the 
Department  of  the  Interior. 

Publication  of  this  notice  in  the 
Federal  Register  will  segregate  the 
public  lands  from  appropriations  under 
the  public  land  laws,  including  the 
mining  laws,  pending  disposition  of  this 
action,  or  270  days  from  the  date  of 
publication  of  this  notice,  whichever 
occurs  first.  Pursuant  to  the  application 
to  convey  the  mineral  estate,  the 
mineral  interests  of  the  United  States 
are  segregated  by  this  notice  from 
appropriation  under  the  public  land 
laws,  including  the  mining  laws  for  a 
period  of  two  years  from  the  date  of 
filing  the  application. 

Dated:  January  24,  2001. 
James  D.  Crisp, 

St.  George  Field  Office  Manager. 
[FR  Doc.  01-3473  Filed  2-9-01;  8:45  amj 
BILLING  COOE  4310-I)O-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Extension  of  Public 
Comment  Period  for  Proposed 
Consent  Decree  Under  ttie  Clean  Afr 
Act,  Clean  Water  Act,  RCRA,  and 
EPCRA 

Under  28  CFR  50.7,  notice  is  hereby 
given  that  the  public  comment  period  is 
extended  by  two  weeks  for  a  proposed 
Consent  Decree  in  United  States  v.  Koch 
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Petroleum  Group,  LP.,  Qvil  Action  No. 
00-2756-PAM-SRN.  which  was  lodged 
with  the  United  States  District  Court  for 
the  District  of  Minnesota  on  December 
22,  2001.  Notice  of  the  proposed 
settlement  was  published  in  the  Federal 
Register  on  January  11,  2001,  (Vol.  66, 
No.  8,  PG.  2444-2445),  beginning  a  30- 
day  public  comment  period,  which  will 
expire  on  February  12,  2001.  The  period 
for  public  comment  is  extended  by  two 
weeks,  or  through  February  26,  2001. 

Conunents  should  be  addressed  to  the 
Acting  Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611,  and  should  refer  to  United 
States  V.  Koch  Petroleum  Group,  LP., 
D.J.  Ref.  90-5-2-1-07110. 

RoiwTt  D.  Brook, 

Assistant  Chief,  Environmental  Enforcement 

Section,  Environment  and  Natural  Resources 

Division. 

(FR  Doc.  01-3453  Filed  2-9-01;  8:45  am] 

BHJJNQ  COOe  4410-1S-4I 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  ftecjuest 

February  1,2001. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  this 
ICR.  with  applicable  supporting 
documentation,  may  be  obtained  by 
contacting  the  Department  of  Labor.  To 
obtain  docimientation  contact  Darrin 
King  at  (202)  693-4129  or  E-Mail  King- 
Darrin@dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  BLS,  Office 
of  Management  and  Budget,  Room 
10235.  Washington,  DC  20503  (202) 
395-7316),  within  30  days  from  the  date 
of  this  publication  in  the  Federal 
Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  tne  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information. 


including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  biirden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Type  of  Review:  Reinstatement  with 
change  of  a  previously  approved 
collection. 

Agency:  Bureau  of  Labor  Statistics 
(BLS). 

Title:  Current  Population  Survey/ 
Work  Schedules  Supplement. 

OAfB  Number.  122O-01 19. 

Affected  Public:  Individuals  or 
households. 

Frequency:  One  time. 

Number  of  Respondents:  58,000. 

Number  of  Annual  Responses:  58,000. 

Estimated  Time  Per  Response:  4.5 
minutes. 

Totai  Burden  Hours:  4,350. 

Total  Aimualized  Capital/Startup 
Costs:  SO. 

Total  Aimual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $0. 

Description:  The  Work  Schedules 
Supplement  to  the  Current  Population 
Survey  (CPS)  will  gather  information  on 
shift  work  and  other  alternative  work 
schedules,  as  well  as  data  on  the 
number  and  characteristics  of  persons 
who  work  at  home. 

Ira  L.  MUls, 

Departmental  Clearance  Officer. 

[FR  Doc.  01-3527  Filed  2-9-01;  8:45  am] 

mUNQ  COOe  4S10-30-M 


DEPARTMEMT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

January  26,  2001. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor.  To  obtain  documentation  contact 
Darrin  King  at  (202)  693-4129  or  E-Mail 
King-Darrin@dol.gov. 


Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  BLS,  DM, 
ESA,  ETA,  MSHA,  OSHA,  PWBA,  or 
VETS,  Office  of  Management  and 
Budget,  Room  10235,  Washington,  DC 
20503  ((202)  395-7316),  witiiin  30  days 
from  the  date  of  this  publication  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Type  of  Review:  Extension  of  a 
currontiy  approved  collection. 

Agency:  Employment  and  Training 
Administration  (ETA). 

Title:  Administrative  Procediu^s — 20 
CFR  601  Including  Form  MA-8-7. 

OMB  Number:  1205-0222. 

Affected  Public:  State,  X-ocal,  or  Tribal 
Government. 

Frequency:  As  needed. 

Number  of  Respondents:  53. 

Number  ofArmual  Responses:  3,180. 

Estimated  Time  Per  Response:  1 
minute. 

Total  Burden  Hours:  53. 

Total  Aimualized  Capital/Startup 
Costs:  $0. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  SO. 

Description:  Form  MA-8-7  is  used  by 
States  Agencies  to  identify  materials 
required  by  20  CFR  sections  601.2  and 
601.3  and  to  facilitate  the  transmittal  of 
these  materials  to  the  Secretary  of  Labor. 

Ira  L.  Mills, 

Departmental  Clearance  Officer. 

(FR  Doc.  01-3528  Filed  2-9-^1;  8:45  am] 
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I JBRARY  OF  CONGRESS 
Copyright  Office 

[Docket  No.  2001-2  CARP  DTNSRA] 

New  Subscription  Services  and  the 
Digital  Performance  Right  in  Sound 
Recordings 

agency:  Copyright  Office,  Library  of 
Congress. 

ACTION:  Initiation  of  voliuitary 
negotiation  period. 

SUMMARY:  The  Copyright  Office  is 
announcing  the  initiation  of  the  six- 
month  voluntary  negotiation  period  for 
determining  reasonable  rates  and  terms 
for  the  public  performance  of  sound 
recordings  by  new  subscription  services. 
The  Office  is  also  requesting  that  parties 
participating  in  the  negotiation  process 
to  so  notify  the  Office. 

EFFECTIVE  DATE:  The  voluntary 
negotiation  period  begins  on  February 
12,  2001.  Notification  of  participation  in 
the  negotiation  period  is  due  by  March 
1,  2001. 

ADDRESSES:  Copies  of  volimtary  license 
agreements  and  petitions,  if  sent  by 
mail,  should  be  addressed  to:  Copyright 
Arbitration  Royalty  Panel  (CARP),  PO 
Box  70977,  Southwest  Station, 
Washington,  DC  20024.  If  hand 
delivered,  they  should  be  brought  to: 
Office  of  the  General  Counsel,  James 
Madison  Memorial  Building,  jloom  LM- 
403,  First  and  Independence  Avenue, 
SE..  Washington,  DC  20559-6000. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  O.  Carson,  General  Counsel,  or 
Tanya  M.  Sandros,  Senior  Attorney, 
Copyright  Arbitration  Royalty  Panel,  PO 
Box  70977.  Southwest  Station, 
Washington,  DC  20024.  Telephone: 
(202)  707-8380.  Telefax:  (202)  252- 
3423. 

SUPPt.EMENTARY  INFORMATION:  In  1995, 
Congress  passed  the  Digital  Performance 
Right  in  Sound  Recording  Act  which 
gave  copyright  owners  of  soimd 
recordings  an  exclusive  right  to  perform 
publicly  their  copyrighted  works  by 
means  of  a  digitsd  audio  transmission, 
subject  to  certain  limitations  and 
exemptions.  17  U.S.C.  106(6).  Among 
the  limitations  placed  on  the 
performance  of  a  sound  recording  was 
the  creation  of  a  statutory  license  for 
performances  made  by  nonexempt,  non- 
interactive  digital  subscription  services. 
17  U.S.C.  114.  Initial  rates  and  terms  for 
transmissions  made  by  these  services 
have  been  set  by  order  of  the  Librarian, 
following  a  Copyright  Arbitration 
Royalty  Panel  ("CARP")  proceeding 
wUch  had  been  convened  for  this 


purpose.  See  63  FR  25394  (May  8, 
1998). 

Section  114  was  later  amended  with 
the  passage  of  the  Digital  Millennium 
Copyright  Act  of  1998  ("DCA"),  PubUc 
Law  105-304,  to  cover  additional  digital 
audio  transmissions.  These  include 
"eligible  nonsubscription 
transmissions"  and  tiiose  transmissions 
made  by  "new  subscription  services" 
and  "preexisting  satellite  digital  audio 
radio  services."  Currently,  the  Library  of 
Congress  is  conducting  two  separate  rate 
adjustment  proceedings  which  will  set 
rates  and  terms  for  transmissions  made 
by  "eligible  nonsubscription  services," 
see  63  FR  65555  (November  27,  1998); 
65  FR  2194  (January  13,  2000);  and 
Order  in  Docket  Nos.  99-6  CARP  DTRA 
and  2000-3  CARP  DTRA2  (December  4, 
2000),  and  those  transmissions  made  by 
"pre-existing  satellite  digital  audio  radio 
services."  66  FR  1700  (January  9,  2001). 
The  latter  proceeding  will  also  establish 
rates  and  terms  for  transmissions  made 
during  the  period  January  1,  2001,  to 
December  31,  2002,  by  "preexisting 
subscription  services"  (the  three 
subscription  services  in  existence  prior 
to  the  passage  of  the  DMCA).  Neither 
proceeding  will  consider  rates  and 
terms  for  transmissions  made  by  "new 
subscription  services." 

For  purposes  of  the  section  114 
license,  "a  'new  subscription  service'  is 
a  service  that  performs  sound  recordings 
by  means  of  noninteractive  subscription 
digital  audio  transmissions  and  that  is 
not  a  preexisting  subscription  service  or 
a  preexisting  satellite  digital  audio  radio 
service."  17  U.S.C.  114(j){8).  To  initiate 
a  proceeding  to  establish  rates  and  terms 
for  those  transmissions  made  by  these 
services,  either  a  copyright  owner  of 
soimd  recordings  or  a  new  subscription 
service  must  file  a  petition  with  the 
Library  of  Congress,  requesting  that  the 
CopjTight  Office  initiate  the  voluntary 
negotiation  period  for  the  purpose  of 
setting  these  rates  and  terms.  On 
January  24,  2001,  Music  Choice  filed 
such  a  petition  with  the  Copyright 
Office  pursuant  to  section 
114(0(2)(C)(i)(I). 

Section  114(f)(2)(C)(i)(I)  requires  the 
Library  to  publish  a  notice  initiating  the 
6-month  voluntary  negotiation  period 
no  later  than  30  days  after  the  date  the 
petition  is  filed.  Today's  notice  fulfills 
this  requirement. 

Negotiation  Period  and  Voluntary 
Agreements 

Pursuant  to  section  114(f)(2)(C)(i)(I), 
the  Librarian  of  Congress  is  announcing 
a  six-month  negotiation  period  to  give 
interested  parties  an  opportvmity  to 
negotiate  a  voluntary  agreement  that 
will  establish  statutory  rates  and  terms 


for  the  new  subscription  services.  If  the 
parties  reach  such  an  agreement  and 
submit  the  proposal  to  the  Librarian  for 
approval,  it  will  be  published  for  public 
comment.  Provided  that  no  party  with  a 
significant  interest  and  an  intent  to 
participate  in  an  arbitration  proceeding 
files  a  comment  opposing  the  negotiated 
rates  and  terms,  the  Librarian  may  adopt 
the  proposed  rates  and  terms  without 
convening  a  CARP.  See  37  CFR 
251.63(b). 

Petitions 

In  the  absence  of  a  license  agreement 
negotiated  under  17  U.S.C.  114(f)(2)(A), 
those  copyright  owners  of  sound 
recordings  and  entities  availing 
themselves  of  the  statutory  licenses  are 
subject  to  arbitration  upon  the  filing  of 
a  petition  by  a  party  with  a  significant 
interest  in  establisliing  reasonable  terms 
and  rates  for  the  statutory  licenses. 
Petitions  must  be  filed  in  accordance 
with  17  U.S.C.  114{f)(2)(C)(ii)(I),  and 
803(a)(1)  emd  may  be  filed  anytime 
during  the  60-day  period  begiiming  on 
August  13,  2001.  See  also  37  Cre 
251.61.  Parties  should  submit  petitions 
to  the  Copyright  Office  at  the  address 
listed  in  this  notice.  The  petitioner  must 
deliver  an  original  and  five  copies  to  the 
Office. 

Request  for  Notification 

In  order  to  facilitate  productive 
settiement  discussions  diuing  the 
negotiation  period  and  to  facilitate 
complete  settiement,  it  is  useful  to 
create  a  list  of  parties  that  wish  to 
participate  in  the  negotiation  phase  of 
the  proceeding.  The  list  should  be  in  a 
centralized  location  and  available  to  the 
public  so  that  interested  parties  may 
identify  each  other  and  enter  into  the 
settiement  discussions.  Therefore,  the 
Library  is  requesting  that  those  parties 
wishing  to  participate  in  the  six-month 
negotiation  period  file  notification  with 
the  Copyright  Office  by  March  1,  2001. 

The  list  is  solely  for  informational 
purposes  and  notification  is  on  a 
voluntary  basis.  In  other  words,  parties 
that  wish  to  participate  in  the 
negotiation  period  are  not  required  to 
file  notification  with  the  Office,  though 
we  strongly  encoiuage  each  party  to 
make  the  filing,  and  will  accept  such 
filings  at  any  time  up  until  the  end  of 
the  six-month  period.  Furthermore,  the 
notification  to  participate  in  the 
settiement  discussion  is  not  a  Notice  of 
Intent  to  Participate  in  a  CARP 
proceeding,  because  as  provided  in  17 
U.S.C.  114(f)(2)(B),  the  Library  cannot 
begin  a  CARP  proceeding  until 
petitioned  to  do  so  after  the  end  of  the 
negotiation  period.  If  the  Library 
receives  such  a  petition,  it  will  call  for 
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Notices  of  Intent  to  Participate  at  a  later 
date. 

Dated:  February  7.  2001. 
David  O.  Canon, 

Genera]  Counsel. 

[FR  Doc.  01-3516  Filed  2-9-01;  8:45  am) 

aiUMQ  COOe  1410~33-F 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notic*  01-021] 

NASA  Advisory  Council,  A«ro-Space 
Technology  Advisory  Committee 
(AST AC);  Rotorcraft  Subcommittee 
Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92—463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
annouinces  a  NASA  Advisory  Council, 
Aero-Space  Technology  Advisory 
Committee,  Rotorcraft  Subcommittee 
meeting. 

DATES:  Thursday,  April  26,  2001,  8  a.m. 
to  5  p.m.  and  Friday,  April  27,  2001,  8 
a.m.  to  12  Noon. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  John  H.  Glenn 
Research  Center  at  Lewis  Field, 
Administration  Building,  Room  215, 
21000  Brookpark  Road,  Cleveland,  OH 
44135. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Mattie  P.  Thomas,  National  Aeronautics 
and  Space  Administration,  John  H. 
Glenn  Research  Center  at  Lewis  Field, 
21000  Brookpark  Road,  Cleveland,  OH 
44135. 216/433-3702. 

SUPPt.EMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room. 
Agenda  topics  for  the  meeting  are  as 
follows: 

— Status,  Technical  Accomplishments, 
and  Plans  for  the  NASA  Rotorcraft 
Research  and  Technology  Base 
Program 

— Review  of  Rotorcraft-Related  Research 
Activities  at  Glenn  Research  Center 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitors  register. 


Dated:  February  6,  2001. 
Beth  M.  McCormick, 

Advisory  Committee  Management  Officer, 

National  Aemnautics  and  Space 

Administration. 

[FR  Doc.  01-3477  Filed  2-9-01;  8:45  am] 

MJJNQ  CODE  7S10-01-U 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notica  01-022] 

NASA  Advisory  Council  (NAC),  Aero- 
space Technology  Advisory 
Committee  (ASTAC);  Aviation 
Operations  Systems  Subcommittee; 
Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Aero-Space 
Technology  Advisory  Committee, 
Aviation  Operations  Systems 
Subcommittee  meeting. 
DATES:  Wednesday,  March  28,  2001, 1 
p.m.  to  5  p.m.  and  Thursday,  March  29, 
2001,  8:30  a.m.  to  4:30  p.m. 
ADDRESSES:  National  Aeronautics  and 
Space  Administration,  Ames  Research 
Center,  Building  262,  Room  100,  Moffett 
Field,  CA  94035-1000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  A.  Jacobsen,  National 
Aeronautics  and  Space  Administration, 
Ames  Research  Center,  Moffett  Field, 
CA  94035,  650/604-3743. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 
— Aviation  Operations  Systems  Program 

Review 
— Aircraft  Icing  Research  Project  Review 
— Human  Automation  Integration 

Research  Project  Review 
— Hiunan  Error  and  Countermeasures 

Research  Project  Review 
— Psychological/Physiological  Stressors 

and  Factors  Research  I*roject  Review 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants. 

Dated:  February  6,  2001. 
Beth  M.  McCormick, 

Advisory  Committee  Management  Officer, 
National  Aemnautics  and  Space 
Administration. 

[FR  Doc.  01-3478  Filed  2-9-01;  8:45  am] 

HUJNQ  COOE  751(M>1-U 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  01-23] 

NASA  Advisory  Council  (NAC),  Space 
Science  Advisory  Committee  (SScAC); 
Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration 

ACTION:  Notice  of  meeting. 

• 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Coimcil,  Space  Science 
Advisory  Committee. 

DATES:  Tuesday,  March  20,  2001,  8:30 
a.m.  to  5:30  p.m.;  Wednesday,  March 
21,  2001,  8:30  a.m.  to  5:30  p.m.;  and 
Thursday,  March  22,  2001,  8:30  a.m.  to 
Noon. 

ADDRESSES:  NASA  Headquarters,  300  E 
Street,  SW.,  Conference  Room  5H46, 
Washington,  DC  20546. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Marian  Norris,  Code  SB,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546,  202/358-^452. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  capacity  of  the  room.  The  agenda 
for  the  meeting  includes  the  following: 

— ^Associate  Administrator's  Program 
Status  Report 

— Science  Theme  Status  Reports 

— Subconmuttee  Reports 

— Outer  Planets 

— NGST  Reformulation 

— Technology  Program  Status 

— Research  Program  Review  Status 

— Sotmding  Rocket  and  Balloons 
Program 

— ^Activities  and  Schedule  for  2003 
Strategic  Plan 

— ^Mars  Scout 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants. 

Visitors  will  be  requested  to  sign  a 
visitor's  register. 

Dated:  February  7.  2001. 
Beth  M .  McCormick. 

Advisory  Committee  Management  Officer, 

National  Aemnautics  and  Space 

Administration. 

[FR  Doc.  01-3479  Filed  2-9-01;  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  01-24] 

NASA  Advisory  Council  (NAC),  Space 
Science  Advisory  Committee  (SScAC), 
Structure  and  Evolution  of  the 
Universe  Sul>committee 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NASA 
Advisory  Council,  Space  Science 
Advisory  Committee,  Structure  and 
Evolution  of  the  Universe 
Subcommittee. 

DATES:  Monday,  March  5,  2001,  8:30 
a.m.  to  5:30  p.m.,  and  Tuesday,  March 
6,  2001,  8:30  a.m.  to  5  p.m. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  Conference 
Room  5H  46,  300  E  Sti«et,  SW., 
Washington,  DC  20546. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Alan  Bimner,  Code  S,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546,  (202)  358-2150. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  capacity  of  the  room.  The  agenda  . 
for  the  meeting  is  as  follows: 

— Associate  Administrator's  Program 
Status  Report 

-  -Report  from  the  Theme  Director 

•  —Recent  Space  Science  Advisory 

Committee 

•  -rReport  of  the  Research  and  Analysis 
1  Task  Group 

■  -f-Progress  on  Energetic  X-Ray  Imagery 
j  Survey  Telescope 

•  t-Ultra  Long  Duration  Balloon 

[  It  is  imperative  that  the  meeting  be 
leld  on  these  dates  to  accommodate  the 

scheduling  priorities  of  the  key 
)articipants.  Visitors  will  be  requested 

1 0  sign  a  visitor's  register. 

Dated:  February  7,  2001. 
Beth  M.  McCormick, 

Advisory  Committee  Management  Officer, 

National  Aemnautics  and  Space 

Administmtion. 

[FR  Doc.  01-3480  Filed  2-9-01;  8:45  am] 

MJJNO  COOE  7510-01-U 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  01-025] 

NASA  Advisory  Council  (NAC),  Space 
Science  Advisory  Committee  (SScAC), 
Solar  System  Exploration 
Subcommittee 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92—463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
annoimces  a  meeting  of  the  NASA 
Advisory  Coimcil,  Space  Science 
Advisory  Committee,  Solar  System 
Exploration  Subconunittee. 

DATES:  Tuesday,  February  27,  2001,  8:30 
a.m.  to  5  p.m.;  Wednesday,  February  28, 
2001,  8:30  a.m.  5  p.m.,  and  Thursday, 
March  1,  2001,  8:30  a.m.  to  2:30  p.m. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  Conference 
Room  5H  46,  and  Conference  Room  7H 
46,  300  E  Street,  SW,  Washington,  DC 
20546. 

FOR  FURTHER  INFORMATION  CONTACT:  Carl 
Pilcher,  Code  S,  National  Aeronautics 
and  Space  Administration,  Washington, 
DC  20546,  (202)  358-2150. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  capacity  of  the  room.  The  agenda 
for  the  meeting  is  as  follows: 

•  Associate  Administrator's  Program 
Status  Report 

•  Introduction  and  Piupose  of 
Meeting 

•  Solar  System  Program  Update 

•  Outer  Planets  and  Discussion 

•  Europa  Update 

•  Discussion  of  Advanced  Planning 
for  Extended  Missions 

•  Mars  Program  Update  and 
Discussion 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  acconunodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  February  7,  2001. 
Beth  M.  McCormick, 

Advisory  Committee  Management  Officer, 

National  Aemnautics  and  Space 

Administmtion. 

(FR  Doc.  01-3481  Filed  2-9-01;  8:45  am] 

BOiJNG  COOE  7S10-01-P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Nixon  Presidential  Historical  Materials; 
Opening  of  Materials 

AGENCY:  National  Archives  and  Records 

Administration. 

ACTION:  Notice  of  opening  of  materials. 

SUMMARY:  This  notice  announces  the 
opening  of  additional  files  from  the 
Nixon  Presidential  historical  materials. 
Notice  is  hereby  given  that,  in 
accordance  with  section  104  of  Tide  I  of 
the  Presidential  Recordings  and 
Materials  Preservation  Act  (PRMPA,  44 
U.S.C.  2111  note)  and  1275.42(b)  of  die 
PRMPA  Regulations  implementing  the 
Act  (36  CFR  Part  1275),  the  agency  has 
identified,  inventoried,  and  prepared  for 
public  access  integral  file  segments 
among  the  Nixon  Presidential  historical 
materials. 

DATES:  The  National  Archives  and 
Records  Administration  (NARA)  intends 
to  make  these  materials  described  in 
this  notice  available  to  the  public 
beginning  April  5,  2001.  In  accordance 
with  36  CFR  1275.44,  any  person  who 
believes  it  necessary  to  file  a  claim  of 
legal  right  or  privilege  concerning 
access  to  these  materials  should  notify 
the  Archivist  of  the  United  States  in 
writing  of  the  claimed  right,  privilege, 
or  defense  before  March  14,  2001. 
ADDRESSES:  The,materials  will  be  made 
available  to  the  public  at  the  National 
Archives  at  College  Park  research  room, 
located  at  8601  Adelphi  Road,  College 
Park,  Maryland  beginning  at  8:45  a.m. 
Researchers  must  have  a  NARA 
researcher  card,  which  they  may  obtain 
when  they  arrive  at  the  facility. 
Petitions  asserting  a  legal  or 
constitutional  right  or  privilege  which 
would  prevent  or  limit  access  must  be 
sent  to  the  Archivist  of  the  United 
States,  National  Archives  at  College 
Park,  8601  Adelphi  Road,  College  Park, 
Maryland  20740-6001. 
FOR  FURTHER  INFORMATION  CONTACT:  Karl 
Weissenbach,  Director,  Nixon 
Presidential  Materials  Staff^,  301-713- 
6950. 

SUPPt.EMENTARY  INFORMATION:  The 

integral  file  segments  of  textual 
materials  to  be  opened  on  April  5,  2001, 
consist  of  48  cubic  feet. 

The  White  House  Central  Files  Unit  is 
a  permanent  organization  within  the 
^^te  House  complex  that  maintains  a 
central  filing  and  retrieval  system  for 
the  records  of  the  President  and  his 
staff.  Some  of  the  materials  are  from  the 
White  House  Central  Files,  Subject 
Files.  The  Subject  Files  are  based  on  an 
alphanumerical  file  scheme  of  61 
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primary  categories.  Listed  below  are  the 
integral  file  segments  from  the  White 
House  Central  Files,  Subject  Files  in  this 
opening. 

Saliject  Category 

Federal  Government  (FG) 

Voliune:  4  cubic  feet 

FG  134    Foreign  Claims  Settlement 

Commission  of  the  United  States 
FG  135     Foreign  Trade  Zones  Board 
FG  136    Four  Comers  Regional 

Conmiission 
FG  137    Franklin  Delano  Roosevelt 

Memorial  Commission 
FG  138    General  Advisory  Committee 

on  Foreign  Assistance  Program 
FG  139    General  Services 

Administration 
FG  140    Golden  Spike  Centennial 

Celebration  Commission 
FG  141    Health  Resources  Advisory 

Committee 
FG  143    Institute  for  Urban 

Development 
FG  144    Interagency  Committee  on 

Intranational  Athletics 
FG  146    Interagency  Committee  on 

Transport  Mergers 
FG  331    National  Advisory 

Commission  on  Oceans  and 

Atmosphere 
FG  332    National  Commission  on 

Individual  Rights 
FG  334    Price  Commission 
FG  335    Pay  Board 
FG  336    Committee  on  Interest  and 

Dividends 
FG  337    Committee  on  the  Health 

Services  Industry 
FG  338    Committee  on  State  and  Local 

Government  Cooperation 
FG  339    Rent  Advisory  Board 
FG  340    President's  Cancer  Panel 
FG  341    Federal  Regional  Coimcil 

In  accordance  with  the  provisions  of 
Executive  Order  12958,  several  series 
within  the  National  Security  Council 
files  have  been  systematically  reviewed 
for  declassification  and  will  be  made 
available.  In  addition,  a  niunber  of 
docimients  which  were  previously 
withheld  from  public  access  have  been 
re-reviewed  for  release  and  or 
declassified  under  the  provisions  of 
Executive  Order  12958,  or  in  accordance 
with  36  CFR  1275.56  (Public  Access 
Regulations). 

National  Security  Council  Files  series: 

Volume:  43  cubic  feet. 

A  number  of  documents  which  were 
previously  withheld  from  public  access 
have  been  reviewed  and/ or  declassified 
nnder  the  Mandatory  Review  provisions 
of  Executive  Order  12958  and  will  be 
made  available. 

Previously  restricted  materials: 

Volume:  1  cubic  foot. 


Public  access  to  some  of  the  items  in 
the  file  segments  listed  in  this  notice 
will  be  restricted  as  outlined  in  36  CFR 
1275.50  or  1275.52  (Public  Access 
Regulations). 

Dated:  February  5.  2001. 
John  W.  Carlin, 

Archivist  of  the  United  States. 

(FR  Doc.  01-3420  Filed  2-9-01;  8:45  am] 

MLUNG  COM  7S1S-01-P 


NATIONAL  CREDIT  UNION 
ADMIMSTRAT10N 

SUNSHINE  ACT  MEETING 

TWE  AND  DATE:  10  a.m.,  Thursday. 
February  15,  2001. 

PLACE:  Board  Room,  7th  Floor,  Room 
7047, 1775  Duke  Street,  Alexandria,  VA 
22314-3428. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Request  from  a  Federal  Credit 
Union  to  Convert  to  a  Community 
Charter. 

2.  Interim  Final  Rule:  Section  709.12, 
NCUA's  Rules  and  Regulations, 
Prepayment  Fees  to  Federal  Home  Loan 

Rank 

3.  Proposed  Rule,  Amendment  to  Part 
712,  NCUA's  Rules  and  Regulations, 
Credit  Union  Service  Organizations. 

4.  Proposed  Rule,  Part  749,  NCUA's 
Rules  and  Regulations,  Vital  Record 
Preservation. 

RECESS:  11:15  a.m. 

TME  AND  DATE:  11:30  a.m.,  Thursday, 
February  15,  2001. 

PLACE:  Board  Room,  7th  Floor,  Room 
7047, 1775  Ehike  Street,  Alexandria,  VA 
22314-3428. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Special  Assistance  Program.  Closed 
pursuant  to  exemption  (8). 

2.  Four  (4)  Personnel  Matters.  Closed 
piu^uant  to  exemptions  (2)  and  (6). 

FOR  FURTHER  INFORMATION  CONTACT: 
Becky  Baker,  Secretary  of  the  Board, 
Telephone  703-518-6304. 

Becky  Baker, 

Secretary  of  the  Board. 

[FR  Doc.  01-3632  Filed  2-8-01;  2:00  pm] 

MUJNO  COOE  7S36-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Infonnation  Collection 
Acthmies:  Submission  for  the  Office  of 
Management  and  Budget  (0MB) 
Review;  Comment  Request 

AGENCY:  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 

SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  of 
continued  approval  of  information 
collections  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

Infonnation  pertaining  to  the 
requirement  to  be  submitted: 

1.  The  title  of  the  infonnation 
collection:  10  CFR  part  95— Facility 
Security  Clearance  and  Safeguarding  of 
National  Security  Infonnation  and 
Restricted  Data. 

2.  Current  OMB  approval  number: 
3150-0047. 

3.  How  often  the  collection  is 
required:  On  occasion. 

4.  Who  is  required  or  asked  to  report: 
NRC-regulated  focilities  and  other 
organizations  requiring  access  to  NRC- 
classified  information. 

5.  The  number  of  annual  respondents: 
8. 

6.  The  number  of  hours  needed 
annually  to  complete  the  requirement  or 
request:  443  hours  (333  hours  reporting 
and  110  hours  recordkeeping)  or 
approximately  3  hours  per  response. 

7.  Abstract:  NRC-regidated  facilities 
and  other  organizations  are  required  to 
provide  information  and  maintain 
records  to  ensure  that  an  adequate  level 
of  protection  is  provided  to  NRC- 
classified  infonnation  and  material. 

A  copy  of  the  final  supporting 
statement  may  be  viewed  bee  of  charge 
at  the  NRC  Public  Document  Room,  One 
White  Flint  North,  11555  Rockville 
Pike.  Room  0-1F23,  Rockville,  MD 
20852.  OMB  clearance  requests  are 
available  at  the  NRC  worldwide  web 
site:  http://www.nrc.gov/NRC/PUBUC/ 
OMB/index.htrrd.  The  docimient  will  be 
available  on  the  NRC  home  page  site  for 
60  days  after  the  signature  date  of  this 
notice. 

Comments  and  questions  shoiild  be 
directed  to  the  OMB  reviewer  listed 
below  by  March  14,  2001.  Comments 
received  after  this  date  will  be 
considered  if  it  is  practical  to  do  so,  but 
assurance  of  consideration  cannot  be 
given  to  comments  received  after  this 
date.  Amy  Farrell,  Office  of  Information 
and  Regulatory  Affairs  (3150-0047), 
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Office  of  Management  and  Budget, 
VVashington,  DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-7318. 

Tne  NRC  Clearance  Officer  is  Brenda 
o.  Shelton,  301-415-7233. 

Dated  at  Rockville,  Maryland,  this  5th  day 
af  February,  2001. 

For  the  Nuclear  Regulatory  Commission. 
Brenda  lo.  Shelton, 

NRC  Clearance  Officer.  Office  of  the  Chief 
Information  Officer. 
(FR  Doc.  01-3500  Filed  2-9-01;  8:45  ami 

BIUING  COOE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-325  and  50-324] 

In  the  Matter  of  Carolina  Power  &  Light 
Company  (Brunswick  Steam  Electric 
'lant,  Unto  1  and  2);  Exemption 


The  Carolina  Power  &  Light  Company 
;CP&L)  is  the  holder  of  Facility 
erating  License  Nos.  DPR-71  and 

PR-62,  which  authorize  operation  of 
the  Bnmswick  Steam  Electric  Plant, 
Units  1  and  2.  The  licenses  provide, 
among  other  things,  that  the  facility  is 
subject  to  all  rules,  regulations,  and 
orders  of  the  U.S.  Nuclear  Regulatory 
Commission  (NRC,  the  Commission) 
now  or  hereafter  in  effect. 

The  facility  consists  of  two  boiling 
water  reactors  located  in  Brunswick 
County  in  North  Carolina. 

I  Title  10  of  the  Code  of  Federal 
Regulations,  part  50,  Section  36a(a)(2) 
[10  CFR  50.36a(a)(2))  requires  each 
licensee  to  submit  a  report  to  the 
Commission  annually  that  specifies  the 
quantity  of  each  of  the  principal 
radionuclides  released  to  imrestricted 
areas  in  liquid  and  in  gaseous  effluents 
during  the  previous  12  months, 
including  any  other  information  as  may 
be  required  by  the  Commission  to 
estimate  maximum  potential  annual 
Radiation  doses  to  the  public  resulting 
fit)m  effluent  releases.  The  report  must 
be  submitted  as  specified  in  §  50.4,  and 
the  time  between  submission  of  the 
reports  must  be  no  longer  than  12 
months.  CP&L  has  proposed  an 
amendment  to  Technical  Specification 
5.6.3  to  change  the  submittal  date  for 
the  report  to  "prior  to  May  1."  The 
approval  of  the  amendment  necessitates 
the  required  submittal  date  for  the  year 
2000  report  be  changed  to  "prior  to  May 
1,  2001." 

In  simimary,  the  exemption  does  not 
affect  the  information  required  to  be 


submitted  or  the  time  period  the  report 
covers,  only  the  date  the  report  is 
submitted. 

m 

Pursuant  to  10  CFR  50.12,  the 
Commission  may,  upon  application  by 
any  interested  person  or  upon  its  own 
initiative,  grant  exemptions  from  the 
requirements  of  10  CFR  part  50,  when: 
(1)  the  exemptions  are  authorized  by 
law,  will  not  present  an  imdue  risk  to 
public  health  or  safety,  and  are 
consistent  with  the  common  defense 
and  security;  and  (2)  when  special 
circiunstances  are  present,  lliese 
circumstances  include  the  special 
circumstances  that  would  provide  only 
temporary  relief  fi'om  the  applicable 
regulation  and  the  license  or  applicant 
has  made  good  faith  efforts  to  comply 
with  the  regulation. 

Therefore,  the  staff  concludes  that 
granting  an  exemption  imder  the  special 
circumstances  of  10  CFR  50.12(a)(2)(v) 
is  appropriate. 

IV 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12(a),  the  exemption  is  authorized  by 
law,  will  not  endanger  life  or  property 
or  common  defense  and  security,  and  is, 
otherwise,  in  the  public  interest.  Also, 
special  circumstances  are  present. 
Therefore,  the  Commission  hereby 
grants  CP&L  an  exemption  from  the 
requirements  of  10  CFR  50.36a9a)(2),  for 
Brunswick  Steam  Electric  Plant,  Units  1 
and  2. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not  have 
a  significant  effect  on  the  quality  of  the 
hiunan  envirorunent  (66  FR  8813). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland,  this  6th  day 
of  February  2001. 

For  the  Nuclear  Regulatory  Commission. 
John  A.  Zwolinski, 
Director,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 
[FR  Doc.  01-3502  Filed  2-9-01;  8:45  am] 

B«JJNG  COOE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-344] 

Portland  General  Electric  Company; 
Trojan  Nuclear  Plant;  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 


issuance  of  an  amendment  to  Facility 
Operating  License  No.  NPF-1  issued  to 
Portland  General  Electric  Company 
(PGE),  the  licensee,  for  the  Trojan 
Nuclear  Plant  (TNP),  a  permanently 
shutdown  nuclear  reactor  facility 
located  in  Coliunbia  County.  Oregon. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  approve 
the  TNP  license  termination  plan  (LTP) 
and  an  LTP  change  process  to  allow 
certain  changes  once  the  LTP  is 
approved  by  license  amendment.  The 
approval  of  the  LTP  is  essential  only  for 
the  approval  of  the  licensee's  proposed 
final  radiation  survey  plan  design.  In 
accordance  with  the  regulations,  the 
licensee  has,  and  will  continue  to  have, 
the  authority  to  remediate  the  site 
without  an  approved  LTP.  Site 
remediation  is  performed  under  the 
provisions  of  Title  10,  U.S.  Code  of 
Federal  Regulations  (10  CFR)  50.82(a)(6) 
and  50.59.  The  proposed  license 
amendment  does  not  authorize 
additional  plant  activities  beyond  those 
that  are  already  authorized  and, 
therefore,  is  administrative. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendment  dated  August  5, 1999,  as 
supplemented  by  letters  dated 
November  23,  1999,  December  27,  1999, 
May  4,  2000,  October  19,  2000,  and 
November  22,  2000. 

The  Need  for  the  Proposed  Action 

The  proposed  action  would  allow  the 
licensee  to  meet  the  requirements  of  10 
CFR  50.82(a)(9),  in  which  a  licensee  is 
required  to  submit  an  LTP  to  the  NRC 
for  approval.  Further,  in  accordance 
with  the  requirements  of  10  CFR 
50.82(a)(10)  and  (11),  the  staff  will:  (1) 
Approve  an  LTP  by  license  amendment 
if  the  remaining  decommissioning 
activities  will  be  performed  in 
accordance  with  the  regulations,  will 
not  be  inimical  to  the  common  defense 
and  security  or  the  health  and  safety  of 
the  public,  and  will  not  have  a 
significant  effect  on  the  quality  of  the 
environment;  and  (2)  terminate  the 
license  if  the  remaining  dismantlement 
has  been  performed  in  accordance  with 
the  approved  LTP,  and  that  the  final 
radiation  survey  and  associated 
docimients  demonstrate  the  facility  and 
site  are  suitable  for  release. 

Environmental  Impacts  of  the  Proposed 
Action 

Background 

The  Trojan  site,  2.57  square 
kilometers  (634  acres)  owned  by  the 
licensee,  is  located  in  Columbia  County, 
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in  northwest  Oregon,  on  the  west  bank 
of  the  Columbia  River,  at  116.7 
kilometers  (km)  [72.5  miles  (m)]  from 
the  mouth.  The  river  at  this  location  is 
the  boundary  between  the  States  of 
Oregon  and  Washington.  This  region  is 
moderately  populated.  There  is 
considerable  variation  in  the  population 
density  because  of  the  mountainous 
nature  of  the  terrain  surrounding  the 
Trojan  site.  The  town  of  St.  Helen's, 
Oregon,  the  coimty  seat  of  Columbia 
Coimty,  is  located  approximately  19.3 
km  (12  m)  south-soumwest  of  the  site. 
There  are  several  towns  and  small 
imincorporated  communities  within  an 
8.1 -km  (5  m)  radius  of  the  site — Rainier, 
Oregon,  located  approximately  7.2  km 
(4.5  m)  northwest;  Prescott,  Oregon, 
located  approximately  0.8  km  (0.5  m) 
north;  Coble,  Oregon,  located  2.4  km 
(1.5  m)  south-southeast;  Kalama, 
Washington,  5  km  (3  m]  southeast;  and 
Carrolls,  Washington,  located 
approximately  4  km  (2.5  m)  north- 
northeast  of  the  site  across  the  Columbia 
River.  The  city  of  Portland,  Oregon,  and 
its  suburbs  of  Gresham  and  Beaverton 
are  located  50  km  (31  m)  from  the  site. 

The  major  land  use  within  an  80  km 
(50  m)  radius  of  the  site  is  in  timber, 
owned  and  controlled  by  Federal  and 
State  governments  and  private 
corporations.  Most  of  the  terrain  is 
suitable  only  for  tree  forming  and 
related  forestry  operations.  There  is  also 
some  farming  of  meat,  milk,  poultry, 
hay,  grain,  grass  seed,  vegetables,  fruit, 
and  berries. 

NRC  granted  the  operating  license  for 
Trojan  on  November  21, 1975,  and  the 
plant  formally  began  commercial 
operation  on  March  20, 1976.  On 
November  9,  1992,  Trojan  was  shut 
down  because  of  a  leak  in  the  "B"  steam 
genorator.  On  January  27, 1993,  PGE 
notified  NRC  of  its  decision  to 
permanently  cease  power  operation  of 
its  TNP.  The  licensee  transferred  the 
reactor  fuel  from  the  reactor  vessel  to 
the  spent  fuel  pool.  On  May  5, 1993, 
NRC  amended  the  TNP  Facility 
Operating  License  (NPF-1)  to  remove 
the  licensee's  authority  to  operate 
Trojan. 

By  letter  dated  January  26,  1995,  the 
licensee  submitted  the  "Trojan 
Decommissioning  Plan  and  a 
decommissioning  environmental  report 
(DER),  "Supplement  to  Applicant's 
Environmental  Report — Post  Operating 
License  Stage,"  in  accordance  with  the 
requirements  of  10  CFR  51.53(d).  The 
DER  supplemented  the  environmental 
report,  submitted  on  May  29, 1970,  as 
supplemented  on  November  8,  1971. 
The  staff,  by  letter  dated  December  18, 
1995,  approved  the  licensee's 
decommissioning  plan.  Included  in  this 


letter  as  Enclosure  2  was  the  staff's 
environmental  assessment, 
"Environmental  Assessment  by  the  U.S. 
Nuclear  Regulatory  Commission  Related 
to  the  Request  to  Authorize  Facility 
Decommissioning"  (DEA).  In  its  DEA, 
the  staff  determined  that  both  the 
radiological  and  nonradiological 
environmental  impacts  associated  with 
decommissioning  the  Trojan  facility 
were  bounded  by  the  conditions 
evaluated  in  the  "Generic 
Environmental  Impact  Statement  on 
Decommissioning  of  Nuclear  Facilities" 
(NUREG-0586),  dated  August  1988,  and 
the  "Final  Environmental  Impact 
Statement  related  to  the  Operation  of 
the  Trojan  Nuclear  Plant"  (EIS),  dated 
August  1973.  Further,  the  staff 
concluded  that  there  were  no  significant 
environmental  impacts  associated  with 
the  proposed  action  and  that  the 
proposed  action  would  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

PGE  submitted  its  LTP,  in  accordance 
with  the  requirements  of  10  CFR 
50.82(a)(9)  and  51.53(d).  The  LTP 
contains  the  following  information:  (1) 
A  site  characterization;  (2)  identification 
of  remaining  dismantlement  activities; 
(3)  plans  for  site  remediation;  (4) 
detailed  plans  for  the  final  radiation 
survey;  (5)  an  updated  site-specific 
estimate  of  remaining  decommissioning 
costs;  and  (6)  a  supplement  to  the 
enviroimiental  report,  pursuant  to  10 
CFR  51.53,  describing  any  new 
information  or  significant 
environmental  change  associated  with 
the  licensee's  proposed  termination 
activities.  In  addition,  the  licensee 
requested  the  authority  to  make  certain 
changes  tathe  LTP  once  the  NRC  had 
approved  this  document. 

The  licensee  began  site  remediation 
shortly  after  the  NRC  approved  the 
licensee's  decommissioning  plan.  The 
licensee  has  removed  and  successfully 
shipped  the  Trojan  steam  generators, 
pressurizer,  and  reactor  pressure  vessel 
for  off-site  disposal  at  the  US  Ecology 
low-level  radioactive  waste  disposal 
fecility  near  Richland,  Washington. 
With  the  removal  of  these  components, 
the  licensee  has  removed  approximately 
2  million  curies  of  activity  from  the  10 
CFR  part  50  license.  Thus,  the  licensee 
has  removed  about  99  percent  of  the 
activity  covered  under  its  Part  50 
license.  The  remaining  activity  is 
contamination  located  in  the  remaining 
equipment  and  concrete.  The  licensee  is 
continuing  its  site  remediation  efforts. 

Environmental  Impacts  of  Site 
Remediation 

In  its  LTP,  the  licensee  provided 
supplemental  data  on  both  the 


radiological  and  non-radiological 
environmental  impacts  based  on 
remediation  work  completed  thus  far.  In 
the  DEA,  the  staff  noted  that  the 
licensee,  in  its  DER,  estimated  the 
occupational  exposure  to  be  about  5.9 
person-Sievert  (Sv)  [591  person- 
roentgen  equivalent  man  (rem))  which 
was  less  than  the  estimated  exposure  of 
12  person-Sv  (1215  person-rem)  given  in 
NUREG-0586  for  decommissioning  of  a 
reference  pressurized  water  reactor 
using  the  DECON  alternative.  The 
licensee,  based  on  the  work  completed 
(not  including  the  removal  and 
shipment  of  the  reactor  pressure  vessel), 
has  revised  its  estimate  of  radiation 
exposure  that  will  occur  to  complete  the 
decommissioning  of  Trojan  irom  5.9 
person-Sv  (591  person-rem)  to  5.5 
person-Sv  (551  person-rem).  Further,  as 
noted  above,  the  licensee  has  removed 
and  shipped  the  reactor  pressure  vessel 
for  off-site  disposal.  The  licensee,  with 
the  removal  and  shipment  of  the  steam 
generators,  pressurizer,  and  reactor 
pressure  vessel,  has  already  removed 
about  99  percent  of  the  radioactivity 
from  the  site  that  was  covered  under  its 
Part  50  license. 

The  licensee,  in  its  DER,  estimated 
that  the  decommissioning  of  its  Trojan 
facility  would  generate  about  8,850  m^ 
(313,000  ft3)  of  low-level  radioactive 
waste  that  would  have  to  be  shipped  off- 
site  for  disposal.  The  staff,  in  its  DEA, 
found  that  this  estimate  was  within  the 
boimds  of  the  waste  volume  estimated 
for  the  referenced  pressurized  water 
reactor  in  NUREG-0586  of  18,340  cubic 
meters  (648,000  fl^).  The  licensee,  in  its 
LTP,  has  revised  its  estimate  of  the 
volume  of  waste  that  will  be  generated 
by  the  decommissioning  of  its  Trojan 
facility  fitim  8,850  m^  (313,000  ft^)  to 
about  8652  m^  (305,719  ft^).  Further,  the 
licensee  has  already  shipped 
approximately  5377  m^  (190,000  fl^)  of 
this  low-level  waste  material  off-site  for 
disposal. 

"The  staff  concludes,  based  on  the 
above,  that  the  findings  in  its  DEA  are 
still  valid,  and  that  the  remaining 
activities  necessary  to  terminate  the 
Trojan  license  are  bounded  by  that  DEA. 

Environmental  Impacts  of  LTP  Change 
Process 

In  addition,  the  licensee  has  proposed 
that  it  be  authorized  to  make  certain 
changes  to  the  NRC-approved  LTP 
without  NRC  approval  if  these  changes 
do  not:  (1)  require  Commission  approval 
pursuant  to  10  CFR  50.59;  (2)  violate  the 
requirements  of  10  CFR  50.82(a)(6);  (3) 
reduce  the  coverage  requirements  for 
scan  measiu^ments;  (4)  increase  the 
radioactivity  level,  relative  to  the 
applicable  derived  concentration 
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^define  level,  at  which  an 
investigation  occurs;  or  (5)  change  the 
statistical  test  applied  to  the  final  survey 
data  to  one  other  than  the  Sign  test  or 
the  Wilcoxon  Rank  Sum  test. 

The  NRC  staff  has  determined  that  the 
amendment  approving  the  LTP  and  LTP 
change  process  involves  no  significant 
jchange  in  the  types,  or  significant 
'  increase  in  the  amounts,  of  any  effluents 
that  may  be  released  off  site,  and  that 
there  is  no  significant  increase  in 
individual  or  cimiulative  occupational 
radiation  exposure. 

The  proposed  action  will  not 
significantly  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  any 
effluents  that  may  be  released  off  site, 
and  there  is  no  significant  increase  in 
occupational  or  public  radiation 
exposing.  Therefore,  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 
1 1    With  regard  to  potential  non- 
I  Radiological  impacts,  the  proposed 
action  does  not  involve  any  historic 
sites.  It  does  not  affect  non-radiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  there 
are  no  significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  action. 

Accordingly,  the  NRC  concludes  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
action. 

Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e.,  the  "no  action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  ciurent 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Trojan  Nuclear  Plant 
or  the  Generic  Enviroimiental  Impact 
Statement  on  Decommissioning  of 
Nuclear  Facilities. 

Agencies  and  Persons  Consulted 

The  NRC  staff  has  prepared  this 
environmental  assessment  with  input 
from  the  State  of  Oregon's  Historical 
Preservation  Officer,  letter  dated 
February  28,  2000;  the  U.S.  Fish  and 
Wildlife  Service,  letter  dated  March  9, 
2000;  and  the  State  of  Oregon's  Office  of 
Energy,  letter  dated  April  10.  2000.  No 
other  sources  were  used  beyond  those 


referenced  in  this  environmental 
assessment 

The  State  of  Oregon's  Historical 
Preservation  Officer  noted  that  there  is 
a  historically  significant  area. 
Archaeological  Site  35C01 ,  on  the 
Trojan  property,  and  a  burial  site.  Coffin 
Rock,  near  the  Trojan  property.  The 
licensee,  in  its  letter  to  NRC,  dated  May 
18,  2000,  noted  that  it  had  established 
agreements  to  preserve  Archaeologiced 
Site  35C01.  Therefore,  the  activities 
necessary  to  decommission  the  Trojan 
fodlity  will  not  impact  this  historically 
significant  area.  Fmlher,  based  on  the 
distance  between  any  activities 
necessary  to  decommission  Trojan 
property  and  Coffin  Rock,  it  is  very 
unlikely  that  these  activities  will  have 
any  impact  on  the  burial  site. 

"The  U.S.  Fish  and  Wildlife  Service 
provided  a  revised  list  of  threatened  and 
endangered  species  in  the  vicinity  of  the 
Trojan  site.  Additional  species  fitim  the 
Fish  and  Wildlife  Service's  August  18, 
1995,  list  now  included  as  either 
threatened  or  endangered  are  the 
northern  spotted  owl,  chum  salmon, 
steelhead,  and  Nelson's  checkered- 
mallow.  The  licensee,  in  its  letter  dated 
May  18,  2000,  noted  that  license 
termination  activities  will  continue  to 
be  largely  confined  to  previously 
developed  portions  of  the  Trojan  site. 
Consequently,  these  activities  should 
not  substantially  affect  undisturbed 
areas  of  the  site,  which  are  where 
protected  bird,  mammal,  and  plant 
species  might  be  foimd.  With  regard  to 
aquatic  life,  the  licensee  noted  that  the 
design  of  the  intake  and  discharge 
systems  minimized  the  impacts  on 
Columbia  River  aquatic  life  during 
power  operation  of  the  Trojan  plant. 
These  impacts  have  been  significantly 
reduced  during  this  post-power 
operational  phase  of  the  facility, 
liierefore,  the  finding  made  in  the 
staff's  DEA,  that  the  impact  of 
decommissioning  activities  at  the  Trojan 
facility  would  not  affect  Federally 
protected,  threatened,  or  endangered 
species  in  the  vicinity  of  the  Trojan 
facility,  is  still  valid. 

In  accordance  with  its  stated  policy, 
on  January  3,  2001,  the  staff  consiUted 
with  the  Oregon  State  Official,  Mr. 
Adam  Bless  of  the  Oregon  Office  of 
Energy,  regarding  the  environmental 
impact  of  the  proposed  action.  The  State 
official  had  no  comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 


environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  August  5, 1999,  as  supplemented 
by  letters  dated  November  23,  1999, 
December  27, 1999,  May  4,  2000. 
October  19,  2000,  and  November  22, 
2000.  Documents  may  be  examined, 
and/or  copied  for  a  fee.  at  the  NRC's 
Public  Doc\iment  Room,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland. 
Publicly  available  records  will  be 
accessible  electronically  from  the 
ADAMS  Public  Library  component  on 
the  NRC  Web  site,  http://www.nTC.gov 
(the  Electronic  Reading  Room). 

Dated  at  Rockville,  Maryland,  this  6th  day 
of  February  2001. 

For  the  Nuclear  Regulatory  Commission. 
David ).  Wrona, 

Project  Manager,  Decommissioning  Section, 
Project  Directorate  IV  &■  Decommissioning 
Division  of  Licensing  Project  Management, 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  01-3501  Filed  2-9-01;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43925;  Hie  No.  SfM>CX- 

01-06] 

Self-Regulatory  Organizations;  Notlc* 
of  Filing  and  immediate  Effectivenoss 
of  Proposed  Rule  Change  by  the 
Pacific  Exchange,  Inc.  RegMtling  tha 
DIssemlnatton  of  Options  Quote  Size 

February  5,  2001. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  January 
22,  2001,  the  Padfic  Exchange,  Inc. 
("PCX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I,  II, 
and  in  below,  which  Items  have  been 
prepared  by  the  PCX.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to  effect  a 
systems  change  to  disseminate  via  the 
Options  Price  Reporting  Authority 
("OPRA")  the  size  of  options  markets  in 
issues  quoted  and  traded  in  decimals. 


>  15  U.S.C.  78s(b)(l). 
» 17  C3TI  240.1 9b-«. 
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n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Conunission,  the 
PCX  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  PCX  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  is  modifying  its 
systems  to  permit  options  market  sizes 
to  be  disseminated  via  OPRA.  Pursuant 
to  this  systems  change,  the  Exchange 
will  disseminate  the  size  that  the  PCX 
guarantees  in  a  particular  issue  for 
automatic  execution  on  the  Exchange's 
Automatic  Execution  System  ("Auto- 
Ex")  pursuant  to  PCX  Rule  6.87(b)  and 
for  manual  execution  pursuant  to  PCX 
Rule  6.86(a).3  At  this  time,  the  Exchange 
intends  to  disseminate  the  size  of 
markets  in  only  those  issues  that  are 
quoted  and  traded  in  decimals. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposal  is  consistent  with  section  6(b) 
of  the  Act,'*  in  general,  and  section 
6(b)(5),5  in  particular,  in  that  they  are 
designed  to  facilitate  transactions  in 
securities  and  promote  just  and 
equitable  principles  of  trade. 

B.  Self-Regulatory  Organization's 
Statement  on  Buirden  on  Competition 

The  PCX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 


^  These  guaranteed  market  sizes  range  from 
between  twenty  contracts  and  one  hundred 
contracts.  See  PCX  Rule  6.87(b)  and  PCX  Rule 
6.86(a)  and  (g).  The  Exchange  notes  that  the 
guaranteed  Auto-Ex  size  in  an  issue  must  be  the 
same  as  the  guaranteed  size  for  manual  execution 
in  that  issue,  pursuant  to  PCX  Rule  6.86(g). 

«15U.S.C78f(b). 

» 15  U.S.C  78f(bM5). 


m.  Date  of  Eflfectiveness  of  the 
Proposed  Rule  Change  and  Tuning  for 
Conunission  Action 

Because  the  foregoing  proposed  rule 
changes  an  existing  trading  system  of 
the  Exchange  and  does  not  (1)  affect  the 
protection  of  investors  or  the  public 
interest;  (2)  impose  any  significant 
burden  on  competition;  or  (3)  have  the 
effect  of  limiting  the  access  to  or 
availability  of  the  system,  the  proposed 
rule  filing  has  become  effective 
pursuant  to  section  19(b)(3)(A)  of  the 
Act  ^  and  subparagraph  (f)(5)  of  Rtile 
19b-4  thereunder.^  At  any  time  within 
60  days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  propsoed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seouities  and  Exchange 
Conunission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  cop)dng  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PCX.  All 
submissions  should  refer  to  File  No. 
SR-PCX-01-06  and  should  be 
submitted  by  March  5,  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  01-3492  Filed  2-9-01;  8:45  am) 
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OFHCE  OF  THE  UNITED  STATES 
TRADE  REPRESErfTATIVE 

Determination  Under  the  Carit>bean 
Basin  Trade  Partnership  Act 

agency:  Office  of  the  United  States 
Trade  Representative. 
action:  Notice. 

SUMMARY:  The  United  States  Trade 
Representative  has  determined  that 
Trinidad  and  Tobago  is  making 
substantial  progress  toward 
implementing  and  following  the 
customs  procedures  required  by  the 
Caribbean  Basin  Trade  Partnership  Act 
and,  therefore,  imports  of  eligible 
products  fi-om  Trinidad  and  Tobago 
qualify  for  the  trade  benefits  provided 
under  the  Act. 

EFFECTIVE  DATE:  February 6,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Wilson,  Director  of  Central 
America  and  the  Caribbean,  Office  of 
the  United  States  Trade  Representative, 
(202) 395-5190. 

SUPPLEMENTARY  INFORMATION:  The 
Caribbean  Basin  Trade  Partnership  Act 
(Title  II  of  the  Trade  and  Development 
Act  of  2000,  Pub.  L.  No.  106-200) 
(CBTPA)  amended  the  Caribbean  Basin 
Economic  Recovery  Act  (CBERA)  to 
provide  preferential  tariff  treatment  for 
imports  of  certain  products  of 
beneficiary  Caribbean  and  Central 
American  coimtries.  The  trade  benefits 
provided  by  the  CBTPA  are  available  to 
imports  of  eligible  products  from 
countries  that  the  President  designates 
as  "CBTPA  beneficiary  coimtries," 
provided  that  these  countries  have 
implemented  and  follow,  or  are  making 
substantial  progress  toward 
implementing  and  following,  certain 
customs  procedures  that  assist  the 
Customs  Service  in  verifying  the  origin 
of  the  products. 

In  Proclamation  7351  of  October  2, 
2000,  the  President  designated  all  24 
current  beneficiaries  imder  the  CBERA 
as  "CBTPA  beneficiary  coimtries." 
Proclamation  7351  delegated  to  the 
United  States  Trade  Representative 
(USTR)  the  authorify  to  determine 
whether  the  designated  CBTPA 
beneficiary  countries  have  implemented 
and  follow,  or  are  making  substantial 
progress  toward  implementing  and 
following,  the  customs  procedures 
required  by  the  CBTPA.  The  President 
directed  the  USTR  to  announce  any 
such  determinations  in  the  Federal 
Register  and  to  implement  th«n 
through  modifications  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS). 

Based  on  information  and 
commitments  provided  by  the 
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Government  of  Trinidad  and  Tobago,  I 
have  determined  that  Trinidad  and 
Tobago  is  making  substantial  progress 
toward  implementing  and  following  the 
customs  procedures  required  by  the 
CBTPA.  Accordingly,  pursuant  to  the 
authority  vested  in  the  USTR  by 
Proclamation  7351,  general  note  17(a)  to 
the  HTS,  U.S.  note  7(b)  to  subchapter  11 
of  chapter  98  of  the  HTS,  and  U.S.  note 
1  to  subchapter  XX  of  chapter  98  of  the 
HTS  are  each  modified  by  inserting  in 
alphabetical  sequence  in  the  list  of 
eligible  CBTPA  beneficiary  countries 
the  name  "Trinidad  and  Tobago".  The 
foregoing  modifications  to  the  HTS  are 
effective  with  respect  to  articles  entered, 
or  withdrawn  from  warehouse  for 
consumption,  on  or  after  the  effective 
date  of  Uiis  notice. 

RiU  D.  Hayes, 

Acting  United  States  Trade  Representative. 
[FR  Doc.  01-3514  Filed  2-9-01;  8:45  am] 

MLUNQ  CODE  3190-01-41 


OPnCE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[Doclwt  No.  WTO/DS223] 

WTO  Consultations  Regarding  EU 
Tariff  Rate  Quota  on  Com  Gluten  Feed 
From  the  United  States 

AGENCY:  Office  of  the  United  States 

Trade  Representative. 

ACTION:  Notice;  request  for  comments. 


SUMMARY:  The  Office  of  the  United 
States  Trade  Representative  (USTR)  is 
providing  notice  that  on  January  25, 
2001,  the  United  States  requested 
consultations  with  the  European  Union 
(EU)  under  the  Marrakesh  Agreement 
Establishing  the  World  Trade 
Organization  (WTO),  regarding  the 
imposition  of  a  tariff  rate  quota  on  com 
gluten  feed  imported  from  the  United 
States.  The  United  States  alleges  that 
this  measure  is  inconsistent  with 
Articles  I,  II,  and  XIX  of  the  GATT  1994, 
and  Articles  8.1,  8.2,  and  8.3  of  the 
Safeguards  Agreement.  Pursuant  to 
Article  4.3  of  the  WTO  Dispute 
Settlement  Understanding  ("DSU"), 
such  consultations  are  to  take  place 
within  a  period  of  30  days  from  the  date 
of  the  request,  or  within  a  period 
otherwise  mutually  agreed  between  the 
United  States  and  the  EU.  USTR  invites 
written  comments  from  the  public 
concerning  the  issues  raised  in  this 
dispute. 

DATES:  Although  the  USTR  will  accept 
any  comments  received  during  the 
course  of  the  dispute  settlement 
proceedings,  comments  should  be 
submitted  on  or  before  February  26, 


2001 ,  to  be  assured  of  timely 
consideration  by  USTR. 
ADDRESSES:  Submit  comments  to  Sandy 
McKinzy,  Monitoring  and  Enforcement 
Unit,  Office  of  the  General  Counsel, 
Room  122,  Office  of  the  United  States 
Trade  Representative,  600  17th  Street, 
NW.,  Washington,  DC,  20508,  Attn. 
Com  Gluten  TRQ  Dispute,  Telephone: 
(202) 395-3582. 

FOR  FURTHER  INFORMATION  CONTACT: 
Willis  S.  Martyn,  Assistant  General 
Counsel,  Office  of  the  United  States 
Trade  Representative,  600  17th  Street, 
NW.,  Washington,  DC,  (202)  395-3582. 
SUPPLEMENTARY  INFORMATION:  Section 
127(b)  of  the  Uruguay  Round 
Agreements  Act  (URAA)  (19  U.S.C. 
3537(b)(1))  requires  that  notice  and 
opportunity  for  comment  be  provided 
after  the  United  States  submits  or 
receives  a  request  for  the  establishment 
of  a  WTO  dispute  settlement  panel. 
Consistent  with  this  obligation,  but  in 
an  effort  to  provide  additional 
opportunity  for  comment,  USTR  is 
providing  notice  that  consultations  have 
been  requested  pursuant  to  the  WTO 
Dispute  Settlement  Understanding  .  If 
such  consultations  should  fail  to  resolve 
the  matter  and  a  dispute  settlement 
panel  is  established  pursuant  to  the 
DSU,  such  panel,  which  would  hold  its 
meetings  in  Geneva,  Switzerland,  would 
be  expected  to  issue  a  report  on  its 
findings  and  recommendations  within 
six  to  nine  months  after  it  is  established. 

Major  Issues  Raised  by  the  United 
States 

On  August  20, 1998,  the  EU  published 
Council  Regulation  No.  1804/98  of 
August  14, 1998,  which  imposed  a  tariff 
rate  quota  (TRQ)  of  5  euros  per  metric 
ton  (MT)  on  the  first  2,730,000  MT  of 
com  gluten  feed  imported  into  the  EU 
from  the  United  States.  The  TRQ  was 
made  applicable  beginning  on  the 
earlier  of  June  1 ,  2001  or  five  days  after 
the  date  of  the  WTO  Dispute  Settlement 
Body's  (DSB)  adoption  of  a  decision  that 
the  U.S.  quota  on  wheat  gluten,  applied 
pursuant  to  Section  201  of  the  Trade  Act 
of  1974  (19  U.S.C.  2251),  was 
"incompatible  with  the  WTO 
Agreements."  The  EU  has  cited  Articles 
8.2  and  8.3  of  the  WTO  Agreement  on 
Safeguards  as  authority  for  this  measiu«. 
Its  representatives  stated  that  the  DSB 
adoption  of  its  recommendations  and 
rulings  in  United  States — Definitive 
Safeguard  Measures  on  Imports  of 
Wheat  Gluten  from  the  European 
Commurdties,  WT/DS166/AB/R 
(January  19,  2000)  triggered  the 
application  of  the  TRQ. 

The  EU  provided  written  notffication 
of  this  measure  to  the  WTO  Committee 


on  Safeguards  and  the  Council  for  Trade 
in  Goods,  but  never  placed  the  measure 
on  the  agenda  of  the  WTO  Council  for 
Trade  in  Goods.  In  addition,  the  EU  at 
no  point  consulted  with  the  United 
States  on  how  measures  imposed  by  the 
EU  might  meet  the  requirement  to 
maintain  substantially  equivalent  levels 
of  concessions  and  other  obligations  to 
that  existing  under  the  GATT  1994. 
Therefore,  it  appears  that  the  com 
gluten  feed  TRQ  does  not  satisfy  the 
requirements  of  Articles  8.1,  8.2,  and  8.3 
of  the  Safeguards  Agreement  for  a 
Member  to  suspend  concessions  or 
other  obligations. 

Public  Comment:  Requirements  for 
Submissions 

Interested  persons  are  invited  to 
submit  written  comments  concerning 
the  issues  raised  in  the  dispute. 
Comments  must  be  in  English  and 
provided  in  fifteen  copies.  A  person 
requesting  that  information  contained  in 
a  comment  submitted  by  that  person  be 
treated  as  confidential  business 
information  must  certify  that  such 
information  is  business  confidential  and 
would  not  customarily  be  released  to 
the  public  by  the  commenter. 
Confidential  business  information  must 
be  clearly  marked  "BUSINESS 
CONFIDENTIAL"  in  a  contrasting  color 
ink  at  the  top  of  each  page  of  each  copy. 

Information  or  advice  contained  in  a 
comment  submitted,  other  than  business 
confidential  information,  may  be 
determined  by  USTR  to  be  confidential 
in  accordance  with  section  135(g)(2)  of 
the  Trade  Act  of  1974  (19  U.S.C. 
2155(g)(2)).  ff  the  submitter  believes  that 
information  or  advice  may  qualify  as 
such,  the  submitter — 

(1)  Must  so  designate  the  information 
or  advice; 

(2)  Must  clearly  mark  the  material  as 
"SUBMITTED  IN  CONFIDENCE"  in  a 
contrasting  color  ink  at  the  top  of  each 
page  of  each  copy;  and 

(3)  Is  encouraged  to  provide  a  non- 
confidential summary  of  the 
information  or  advice. 

Pursuant  to  section  127(e)  of  the 
URAA  (19  U.S.C.  3537(e)),  USTR  will 
maintain  a  file  on  this  dispute 
settlement  proceeding,  accessible  to  the 
public,  in  the  USTR  Reading  Room: 
Room  101 ,  Office  of  the  United  States 
Trade  Representative,  600  17th  Street, 
NW.,  Washington,  DC  20508.  The  public 
file  will  include  non-confidential 
conunents  received  by  USTR  from  the 
public  with  respect  to  the  dispute;  if  a 
dispute  settlement  panel  is  convened, 
the  U.S.  submissions  to  that  panel,  the 
submissions,  or  non-confidential 
summaries  of  submissions,  to  the  panel 
received  from  other  participants  in  the 
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dispute,  as  well  as  the  report  of  the 
panel;  and,  if  applicable,  the  report  of 
the  Appellate  Body.  An  appointment  to 
review  the  public  file  (Docket  WTO/ 
DS223.  Com  Gluten  TRQ  Dispute)  may 
be  made  by  calling  Brenda  Webb,  (202) 
395-6186.  The  USTR  Reading  Room  is 
open  to  the  public  from  9:30  a.m.  to  12 
noon  and  1  p.m.  to  4  p.m.,  Monday 
through  Friday. 

A.  Jane  Bradley, 

Assistant  United  States  Trade  Representative 
for  Monitoring  and  Enforcement. 

[FR  Doc.  01-3471  Filed  2-9-01;  8:45  am) 
nujNO  CODE  xito-m-p 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 
[Dockat  No.  FHWA-2001-8774] 

Agency  Information  Collection 
AcUvMes;  Request  for  Comments; 
Renewed  Approval  of  Information 
Collection;  Drug  Offender's  Drivers' 
License  Suspension  Certification 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  FHWA  invites  public 
comments  about  our  intention  to  request 
the  Office  of  Management  and  Budget's 
(OMB)  approval  to  renew  an 
information  collection.  The  collection 
involves  annual  certifications  submitted 
by  the  Governors  of  the  States  indicating 
their  compliance  with  regulations 
which  require  revocation  or  suspension 
of  drivers'  licenses  of  individuals 
convicted  of  drug  offenses  (23  U.S.C. 
159(a)(3)(A)).  The  information  to  be 
collected  will  be  used  to  assess  the 
States'  role  in  meeting  the  legal  Federal 
requirements  of  certain  safety  programs. 
We  are  required  to  publish  this  notice 
in  the  Federal  Reg^ter  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Please  submit  comments  by 
April  13,  2001. 

ADDRESSES:  You  may  mail  or  hand 
deliver  comments  to  the'U.S. 
Department  of  Transportation,  Dockets 
Management  Facility,  Room  PL-401, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590:  telefax  conunents  to  202/ 
493-2251;  or  submit  electronically  at 
http://dmses.dot.gov/submit.  All 
conunents  should  include  the  docket 
number  in  this  notice's  heading.  All 
comments  may  be  examined  and  copied 
at  the  above  address  from  9  a.m.  to  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  If  you  desire  a  receipt 
you  must  include  a  self-addressed 


stamped  envelope  or  postcard  or,  if  you 
submit  your  comments  electronically, 
you  may  print  the  acknowledgment 
page. 

FOR  FURTHER  MFORMATKW  CONTACT: 

Byron  E.  Dover,  202-366-2161,  Office  of 
Safety,  Federal  Highway 
Administration,  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Washington,  DC  20590.  Office 
hours  are  from  7:30  a.m.  to  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 
SUPPLEMENTARY  INFORMATK)N: 

OMB  Controh  No:  2125-0579 
(Expiration  Date:  June  30,  2001) 

Title:  Drug  Offender's  Drivers'  License 
Suspension  Certification 

Background:  States  are  legally 
required  to  enact  and  enforce  laws  that 
revoke  or  suspend  the  drivers'  licenses 
of  any  individual  convicted  of  a  drug 
offense  and  to  make  annual 
certifications  to  the  FHWA  on  their 
actions.  The  implementing  regulations 
of  the  Department  of  Transportation  and 
Related  Agencies  Appropriation  Act, 
1993  (Pubic  Law  102-388,  October  6, 
1992)  require  annual  certifications  by 
the  Governors.  In  this  regard,  the  State 
must  submit  by  January  1  of  each  year 
either  a  written  certification,  signed  by 
the  Governor,  stating  that  the  State  is  in 
compliance  with  23  U.S.C.  159;  or  a 
written  certification  stating  that  the 
Governor  is  opposed  to  the  enactment  or 
enforcement,  and  that  the  State 
legislature  has  adopted  a  resolution 
expressing  its  opposition  to  23  U.S.C. 
Section  159. 

Beginning  in  fiscal  year  1996,  States' 
failure  to  comply  by  October  1  of  each 
fiscal  year  will  result  in  a  withholding 
penalty  of  10  percent  fit)m  major 
categories  of  Federal-aid  funds  (i.e.. 
National  Highway  System,  Siuiace 
Transportation  Program  and  Interstate) 
from  States'  apportionments  for  the 
fiscal  year.  Any  funds  withheld  in  FY 
1996  and  thereafter  cannot  be  restored 
and  will  be  redistributed. 

Respondents:  50  States  and  the 
District  of  Coliunbia  and  Puerto  Rico 

Estimated  Annual  Burden  Hours: 
Annual  average  of  5  hours  for  each 
respondent;  260  total  annual  burden 
hoiirs 

Public  Comments  Invited 

You  are  asked  to  comment  on  any 
aspect  of  this  information  collection, 
including:  (1)  Whether  the  proposed 
collection  is  necessary  for  the  FHWA's 
performance;  (2)  the  accuracy  of  the 
estimated  bindens;  (3)  ways  for  the 
FHWA  to  enhance  the  quality, 
usefulness,  and  clarity  of  the  collected 
information;  and  (4)  ways  that  the 


burdens  could  be  minimized,  including 
use  of  electronic  technology,  without 
reducing  the  quality  of  the  collected 
information.  "The  agency  will  siunmarize 
and/or  include  your  comments  in  the 
request  for  OMB's  clearance  of  this 
information  collection. 

Electronic  Access 

Internet  users  may  access  all 
comments  received  by  the  U.S.  DOT 
Dockets,  Room  PL-401,  by  using  the 
universal  resource  locator  (URL):  bttp:/ 
/dms.dot.gov.  It  is  available  24  hours 
each  day,  365  days  each  year.  Please 
follow  the  instructions  online  for  more 
information  and  help.  An  electronic 
copy  of  this  dociunent  may  be 
downloaded  using  a  modem  and 
suitable  communications  software  from 
the  Government  Printing  Office 
Electronic  Bulletin  Board  Service  at 
telephone  niunber  202-512-1661. 
Internet  users  may  reach  the  Federal 
Register's  home  page  at  bttp:// 
www.nara.gov/fedreg  and  the 
Government  Printing  Office's  database 
at  bttp://www.access.gpo.gov/nara. 

Authority:  The  Paperwork  Reduction  Act 
of  1995;  44  U.S.C.  Chapter  35,  as  amended; 
and  49  CFR  1.48. 

Issued  on:  February  7,  2001. 
James  R.  Kabel, 

Chief,  Management  Programs  and  Analysis 
Division. 
[FR  Doc.  01-3551  Filed  2-9-01;  8:45  am] 

HLLING  CODE  4910-22-P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 
[Docket  No.  MARAD-2001-8770] 

information  Collection  Available  for 
Public  Comments  and 
Recommendations 

action:  Notice  and  request  for 
comments. 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  aimounces  the  Maritime 
Administration's  (MARAD's)  intentions 
to  request  extension  of  approval  for 
three  years  of  a  currently  approved 
information  collection. 
DATES:  Comments  should  be  submitted 
on  or  before  April  13,  2001. 
FOR  FURTHER  INFORMATtON  CONTACT: 
Taylor  Jones,  Maritime  Administration, 
MAR-250,  400  Seventh  St.,  SW., 
Washington,  DC  20590.  Telephone: 
202-366-5755,  FAX:  202-493-2288. 
Copies  of  this  collection  can  also  be 
obtained  bom  that  office. 
SUPPLEMENTARY  INFORMATION: 
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Title  of  Collection:  Merchant  Marine 
Medals  and  Awards. 

Type  of  Request:  Extension  of 
nurently  approved  information 
x>llection. 

OMB  Control  Number:  2133-0506. 

Form  Numbers:  None. 

Expiration  Date  of  Approval:  May  31, 

tool. 

Summary  of  Collection  of 
information:  This  information  collection 
provides  a  method  of  awarding 
merchant  marine  medals  and 
decorations  to  masters,  officers,  and 
crew  members  of  United  States  ships  in 
recognition  of  their  service  in  areas  of 
danger  dtuing  the  operations  by  the 
Armed  Forces  of  the  United  States  in 
World  War  II,  korea,  Vietnam,  and 
Operation  Desert  Storm. 

Need  and  Use  of  the  Information: 
This  information  is  used  by  MARAD 
)ersonnel  to  process  and  verify  requests 
or  service  awards. 

Annual  Responses:  1500. 

Annual  Burden:  1500  hours.. 

Comments:  Comments  should  refer  to 
he  docket  number  that  appears  at  the 
op  of  this  document.  Written  comments 
may  be  submitted  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Room  PL^Ol,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  Comments  may  also  be 
submitted  by  electronic  means  via  the 
Internet  at  http://dmses.dot.gov/submit. 
Specifically  address  whether  this 
information  collection  is  necessary  for 
proper  performance  of  the  functions  of 
the  agency  and  will  have  practical 
utility,  acciiracy  of  the  burden 
estimates,  ways  to  minimize  this 
bm-den,  and  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected.  All 
comments  received  will  be  available  for 
examination  at  the  above  address 
between  10  a.m.  and  5  p.m.  EDT, 
Monday  through  Friday,  except  Fedesal 
Holidays.  An  electronic  version  of  this 
doctunent  is  available  on  the  World 
Wide  Web  at  http://dms.dot.gov. 

I   By  Order  of  the  Maritime  Administrator. 

Dated:  February  7,  2001. 
loel  C.  Richard, 
Secretary. 
(FR  Doc.  01-3522  Filed  2-9-01;  8:45  am] 

BIUJNG  CODE  4910-S1-P 
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PARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  Number:  MARAD-2001-8758] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 


ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
ADVENTURE. 

SUMMARY:  As  authorized  by  Pub.  L.  105- 
383,  the  Secretary  of  Transportation,  as 
represented  by  the  Maritime 
Administration  (MARAD),  is  authorized 
to  grant  waivers  of  the  U.S. -build 
requirement  of  the  coastwise  laws  under 
certain  circumstances.  A  request  for 
such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  description 
of  the  proposed  service,  is  listed  below. 
Interested  parties  may  comment  on  the 
effect  this  action  may  Lave  on  U.S. 
vessel  builders  or  businesses  in  the  U.S. 
that  use  U.S.-flag  vessels.  If  MARAD 
determines  that  in  accordance  with  Pub. 
L.  105-383  and  MARAD's  regulations  at 
46  CFR  part  388  (65  FR  6905;  February 
11,  2000)  that  the  issuance  of  the  waiver 
will  have  an  imduly  adverse  effect  on  a 
U.S.  vessel  builder  or  a  business  that 
uses  U.S.-flag  vessels,  a  waiver  will  not 
be  granted. 

DATES:  Submit  comments  on  or  before 
March  14,  2001. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2001-8758. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Room  PL-401, 
Department  of  Transportation,  400  7th 
St.,  SW.,  Washington,  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  bttp:// 
dmses.dot.gov/submit/.  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m.,  E.T.,  Monday  through 
Friday,  except  federal  holidays.  An 
electronic  version  of  this  document  and 
all  doctunents  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gordon  Angell,  U.S.  Department  of 
Transportation,  Maritime 
Administration,  MAR-832  Room  7201, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590.  Telephone  202-366-5129. 
SUPPLEMENTARY  INFORMATION:  Titie  V  of 
Pub.  L.  105-383  provides  authority  to 
the  Secretary  of  Transportation  to 
administratively  waive  the  U.S.-build 
requirements  of  the  Jones  Act,  and  other 
statutes,  for  small  commercial  passenger 
vessels  (no  more  than  12  passengers). 
This  authority  has  been  delegated  to  the 
Maritime  Administration  per  49  CFR 
§  1.66,  Delegations  to  the  Maritime 
Administrator,  as  amended.  By  this 
notice,  MARAD  is  publishing 
information  on  a  vessel  for  which  a 
request  for  a  U.S.-build  waiver  has  been 


received,  and  for  which  MARAD 
requests  comments  from  interested 
parties.  Comments  should  refer  to  the 
docket  number  of  this  notice  and  the 
vessel  name  in  order  for  MARAD  to 
properly  consider  the  comments. 
Comments  should  also  state  the 
commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD's 
regulations  at  46  CFR  part  388. 

Vessel  Proposed  for  Waiver  of  the  U^.- 
Build  Requirement 

(1)  Name  of  vessel  and  owner  for 
which  waiver  is  requested:  Name  of 
vessel:  ADVENTURE.  Owner:  David  J. 
Holmes  ID  and  Charly  Holmes. 

(2)  Size,  capacity  and  tonnage  of 
vessel:  According  to  the  applicant: 
"LOD  41.6'  LOA  47'  13  tons". 

(3)  Intended  use  for  vessel,  including 
geographic  region  of  intended  operation 
and  trade:  According  to  the  applicant: 
Very  occasional  chartering  to  a  very 
limited  niunber  of  passengers  for  short 
sails  with  the  Captain  and  crew  aboard. 
One  stateroom  available  with  a  shared 
head.  Envision  educational  short  trips  to 
aquaint  1  or  2  persons  with  joy  of 
sailing  on  traditional  gaff-rigged  vessel." 
"Coastwise  USA  &  territories  while 
cruising  in  those  areas  as  part  of  a 
around-the- world  voyage." 

(4)  Date  and  Place  of  construction  and 
(if  applicable)  rebuilding:  Date  of 
construction:  1988.  Place  of 
construction:  Hout  Bay,  Cape  Town. 
South  Africa. 

(5)  A  statement  on  the  impact  this 
waiver  will  have  on  other  commercial 
passenger  vessel  operators:  According  to 
the  applicant:  "No  competition  to 
organized  and  existing  operations." 

(6)  A  statement  on  me  impact  this 
waiver  will  have  on  U.S.  shipyards: 
According  to  the  applicant:  "No 
perceivable  impact  on  U.S.  shipyards — 
owner  is  boatbuilder." 

Dated:  February  7,  2001. 

By  Order  of  the  Maritime  Administrator. 
Joel  C.  Richard, 

Secretary,  Maritime  Administration. 
[FR  Doc.  01-3525  Filed  2-9-01;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  Number:  MARAO-2001-8759] 

Requested  Administrative  Wah^er  of 
the  Coastwise  Trade  Laws 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
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the  Coastwise  Trade  Laws  for  the  vessel 
AST!  I. 

SUMMARY:  As  authorized  by  Pub.  L.  105- 
383,  the  Secretary  of  Transportation,  as 
represented  by  the  Maritime 
Administration  (MARAD),  is  authorized 
to  grant  waivers  of  the  U.S.-build 
requirement  of  the  coastwise  laws  imder 
certain  circumstances.  A  request  for 
such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  description 
of  the  proposed  service,  is  listed  below, 
hiterested  parties  may  comment  on  the 
effect  this  action  may  have  on  U.S. 
vessel  builders  or  businesses  in  the  U.S. 
that  use  U.S.-flag  vessels.  If  MARAD 
determines  that  in  accordance  with  Pub. 
L.  105-383  and  MARAD's  regulations  at 
46  CFR  part  388  (65  FR  6905;  February 
11,  2000)  that  the  issuance  of  the  waiver 
will  have  an  unduly  adverse  effiect  on  a 
U.S.  vessel  builder  or  a  business  that 
uses  U.S.-flag  vessels,  a  waiver  will  not 
be  granted. 

DATES:  Submit  comments  on  or  before 
March  14,  2001. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2001-8759. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 
U.S.  DOT  Dockets.  Room  PL-401, 
Department  of  Transportation,  400  7th 
St,  SW.,  Washington,  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gpv/submit/.  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m.,  E.T.,  Monday  through 
Friday,  except  federal  holidays.  An 
electronic  version  of  this  dociunent  and 
all  documents  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
http://dms  dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gordon  Angell,  U.S.  Department  of 
Transportation,  Maritime 
Administration,  MAR-832  Room  7201, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590.  Telephone  202-366-5129. 
SUPPLEMENTARY  INFORMATION:  Title  V  of 
Pub.  L.  105-383  provides  authority  to 
the  Secretary  of  Transportation  to 
administratively  waive  the  U.S.-build 
requirements  of  the  Jones  Act,  and  other 
statutes,  for  small  commercial  passenger 
vessels  (no  more  than  12  passengers). 
This  authority  has  been  delegated  to  the 
Maritime  Administration  per  49  CFR 
1.66,  Delegations  to  the  Maritime 
Administrator,  as  amended.  By  this 
notice.  MARAD  is  publishing 
information  on  a  vessel  for  which  a 
request  for  a  U.S.-build  waiver  has  been 
received,  and  for  which  MARAD 
requests  comments  from  interested 


parties.  Comments  should  refer  to  the 
docket  number  of  this  notice  and  the 
vessel  name  in  order  for  MARAD  to 
properly  consider  the  comments. 
Comments  should  also  state  the 
commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD'S 
regulations  at  46  CFR  part  388. 

Veasel  Proposed  for  Waiver  of  the  U.S.- 
build  Requirement 

(1)  Ncwie  of  vessel  and  owner  for 
which  waiver  is  requested:  Name  of 
vessel:  ASTI  I.  Owner:  Anthony  &  Mary 
M.  Guglielmo. 

(2)  Size,  capacity  and  tonnage  of 
vessel:  According  to  the  applicant:  "44 
foot  Trawler/35  gross  tons." 

(3)  Intended  use  for  vessel,  including 
geographic  region  of  intended  operation 
and  trade:  According  to  the  applicant: 
Charters/ fishing/cruising/whale 
watching,  etc."  Area:  "coastal  California 
coast;  specifically,  central  California 
coast." 

(4)  Date  and  Place  of  construction  and 
(if  applicable)  rebuilding:  Date  of 
construction:  1977.  Place  of 
construction:  Foreign  construction. 

(5)  A  statement  on  the  impact  this 
waiver  will  have  on  other  commercial 
passenger  vessel  operators:  According  to 
the  applicant:  "My  intended  use  is  for 
vessel  charters  out  of  Santa  Cruz  Harbor. 
The  need  for  small  charters  from  the 
over-populated  bay  area  is  much  greater 
than  what  currently  exists.  My  intention 
is  to  concentrate  on  small  corporate 
charters  that  would  have  little  or  no 
impact  on  the  existing  charters." 

(6)  A  statement  on  the  impact  this 
waiver  will  have  on  U.S.  shipyards: 
According  to  the  applicant:  "No  impact 
on  U.S.  Ship  Yards." 

Dated:  February  7,  2001. 

By  Order  of  the  Maritime  Administrator. 
Joel  C.  Richard, 

Secretary,  Maritime  Administration. 
(FR  Doc.  01-3523  Filed  2-9-01;  8:45  am] 

MLUNQ  COOE  4»10-n-P 


DEPARTMENT  OF  TRANSPORTATION 
Maritime  Administration 

[Docitat  Number:  MARAD-2001-8757] 

Requested  Administrative  Waiver  of 
tlie  Coastwise  Trade  Lmirs 

agency:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
FAIR  WINDS. 


SUMMARY:  As  authorized  by  Pub.  L.  105- 
383,  the  Secretary  of  Transportation,  as 
represented  by  the  Maritime 
Administration  (MARAD),  is  authorized 
to  grant  waivers  of  the  U.S.-build 
requirement  of  the  coastwise  laws  under 
certain  circimistances.  A  request  for 
such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  description 
of  the  proposed  service,  is  listed  below. 
Interested  parties  may  comment  on  the 
effect  this  action  may  have  on  U.S. 
vessel  builders  or  businesses  in  the  U.S. 
that  use  U.S.-flag  vessels.  If  MARAD 
determines  that  in  accordance  with  Pub. 
L.  105-383  and  MARAD's  regulations  at 
46  CFR  part  388  (65  FR  6905;  February 
11,  2000)  that  the  issuance  of  the  waiver 
will  have  an  unduly  adverse  effect  on  a 
U.S.  vessel  builder  or  a  business  that 
uses  U.S.-flag  vessels,  a  waiver  will  not 
be  granted. 

DATES:  Submit  comments  on  or  before 
March  14.  2001. 

ADDRESSER:  Comments  should  refer  to 
docket  niunber  MARAD-2001-8757. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk. 
U.S.  DOT  Dockets,  Room  PL-401. 
Department  of  Transportation.  400  7th 
St,  SW.,  Washington.  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/.  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m.,  E.T..  Monday  through 
Friday,  except  federal  holidays.  An 
electronic  version  of  this  document  and 
all  doomients  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gordon  Angell,  U.S.  Department  of 
Transportation.  Maritime 
Administration,  MAR-832  Room  7201, 
400  Seventh  Street,  SW.,  Washii^on, 
DC  20590.  Telephone  202-366-5129. 
SUPPLEMENTARY  INFORMATION:  Title  V  of 
Pub.  L.  105-383  provides  authority  to 
the  Secretary  of  "rransportation  to 
administratively  waive  the  U.S.-build 
requirements  of  the  Jones  Act,  and  other 
statutes,  for  small  commercial  passenger 
vessels  (no  more  than  12  passengers). 
This  authority  has  been  delegated  to  the 
Maritime  Administration  per  49  CFR 
§  1.66,  Delegations  to  the  Maritime 
Administrator,  as  amended.  By  this 
notice,  MARAD  is  publishing 
information  on  a  vessel  for  which  a 
request  for  a  U.S.-build  waiver  has  been 
received,  and  for  which  MARAD 
requests  comments  from  interested 
parties.  Comments  should  refer  to  the 
docket  number  of  this  notice  and  the 
vessel  name  in  order  for  MARAD  to 
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properly  consider  the  comments. 
Comments  should  also  state  the 
commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD'S 
regulations  at  46  CFR  part  388. 

Vessel  Proposed  for  Waiver  of  the  U.S.- 
build  Requirement 

(1)  Name  of  vessel  and  owner  for 
which  waiver  is  requested:  Name  of 
vessel:  FAIR  WINDS.  Ovmer:  John  F. 
and  Tammi-Tonti  Crismore. 

(2)  Size,  capacity  and  toimage  of 
vessel:  According  to  the  applicant: 
"size:  length:  38'.  breadth:  ll'll"; 
capacity:  2  tons;  and  tonnage:  gross  10 
tons,  net  8  tons  (manufactiirer's 
specifications.)" 

(3)  Intended  use  for  vessel,  including 
geographic  region  of  intended  operation 
and  trade:  According  to  the  applicant: 
"Intended  commercial  use  of  the  vessel 
will  be  to  carry  a  maximum  of  six  (6) 
paying  passengers  for  vacation 
charters."  "Geographic  region  of 
intended  operation  will  be  the  coastal 
United  States.  Bahamas,  and  the 
Caribbean." 

(4)  Date  and  Place  of  construction  and 
(if  applicable)  rebuilding:  Date  of 
construction:  1976.  Place  of 
construction:  Santa  Ana,  California. 
Since  owners  lack  proof  of  U.S. 
construction.  MARAD  is  processing  this 
application  as  though  the  vessel  was 
built  foreign  (46  CFR  188.3(a)(4). 

(5)  A  statement  on  the  impact  this 
waiver  will  have  on  other  commercial 
passenger  vessel  operators:  According  to 
the  applicant:  "The  vessel's  principle 
operating  area  will  be  in  the  west  coast 
waters  of  Florida.  The  vessel  will  be 
berthed  at  a  large  marina  in  Palmetto, 
Florida,  where  three  existing  charter 
companies  are  based.  The  owmers  will 
captain  the  vessel.  The  charter 
companies  in  this  area  are  for  bareboat 
(non-captained)  charters,  thereby 
placing  this  vessel  and  its  type  of 
operation  in  a  category  by  itself. 


Therefore,  this  waiver  will  have  no 
impact  on  other  commercial  passenger 
vessel  operators." 

(6)  A  statement  on  the  impact  this 
waiver  will  have  on  U.S.  shipyards: 
Accerding  to  the  applicant:  "This 
waiver  will  have  no  impact  on  U.S. 
shipyards.  (The  vessel  was 
manufoctured  in  a  U.S.  Shipyard.)" 

Dated:  February  7,  2001. 

By  Order  of  the  Maritime  Administrator. 
Joel  C.  Richard, 

Secretary,  Maritime  Administration. 
[FR  Doc.  01-3524  Filed  2-9-01;  8:45  am] 
BIIXING  COOE  4010-81-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 
[T.D.  01-19] 

Revised  Schedule  of  Navigation  Fees 

agency:  Customs  Service.  Treasiuy. 
ACTION:  General  notice. 

SUMMARY:  This  document  announces  a 
revision  to  the  schedule  of  navigation 
fees  for  specific  services  provided  to 
vessels  by  Customs  officers.  The  fees 
authorized  to  be  collected  represent 
reimbursement  to  the  government  for 
costs  associated  with  providing  specific 
services  to  private  parties.  The  current 
fee  schedule  was  last  revised  in  1985 
and  does  not  reflect  ciurent  salary  and 
benefit  costs  and  other  appropriate  costs 
and,  therefore,  does  not  effectively 
reimburse  Customs  for  the  services  it 
provides  vessels.  Accordingly,  the 
navigation  fees  are  being  revised  to 
recover  the  full  costs  of  providing 
services  to  vessels. 
EFFECTIVE  DATE:  March  14.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
April  Conti.  Cost  Management  Staff, 
Office  of  Finance.  U.S.  Customs  Service, 
1300  Pennsylvania  Avenue,  NW., 
Washington.  DC.  20029.  Tel.  (202)  927- 
2014. 


SUPPLEMENTARY  INFORMATION: 
Badcground 

Customs  provides  certain  services  for 
vessels  on  a  reimbursable  basis.  The 
specific  services  provided  are 
delineated  at  §  4.98  of  the  Customs 
Regulations  (19  CFR  4.98).  Section 
214(b)  of  the  Customs  Procedural 
Reform  and  Simplification  Act  of  1978 
(Pub.  L.  95-410.  92  Stat.  888. 19  U.S.C. 
58a)  authorizes  the  Secretary  of  the 
Treasury  to  establish  the  schedule  of 
fees,  commonly  referred  to  as 
"navigation  fees",  that  Customs  can 
charge  and  collect  for  these  services. 
The  fees  are  to  be  consistent  with  31 
U.S.C.  9701,  which  provides  that  the 
costs  of  specific  services  for  private 
interests  shall  be  reimbursed  to  the 
Government.  The  fees  are  calculated  in 
accordance  with  the  provisions  of 
§  24.17(d)  of  the  Customs  Regulations 
(19  CFR  24.17(d)).  The  authority  to 
establish  the  schedule  of  navigation  fees 
was  delegated  by  the  Secretary  of  the 
Treasury  to  the  Commissioner  of 
Customs  by  Treasury  Department  Order 
No.  165,  Revised  (T.D.  53654). 

The  current  schedule  of  navigation 
fees  was  last  revised  by  T.D.  85-70  to 
reflect  Federal  pay  increases, 
administrative  overhead  charges,  and 
Medicare  expenses  at  that  time. 
Customs  has  not  revised  the  schedule  of 
navigation  fees  since  that  time  to 
effectively  recover  the  costs  associated 
with  subsequent  increases  in  the  rate  of 
compensation  paid  to  Customs  officers 
performing  a  given  service  and  other 
appropriate  costs.  Customs  Office  of 
Finance  has  recently  conducted  a 
review  of  the  fees  prescribed  at  §  4.98  to 
determine  if  the  c\irrent  navigation  fee 
schedule  recovers  the  full  costs  of 
providing  the  services  specified  and 
found  that  it  does  not.  Accordingly,  it  is 
necessary  for  Customs  to  revise  the  fee 
schedule  as  follows: 


Fee  No.  and  description  of  services 


Current  tee 


Revised  fee 


1.  Entry  of  vessel,  Including  American  from  a  foreign  port  or  from  anotfier  U.S.  port  wtten  transporting 
unentered  foreign  merchandise: 

(a)  Less  than  100  net  tons 

(b)  100  net  tons  and  over 

2.  Clearance  of  vessel,  Including  American  to  a  foreign  port  or  to  another  U.S.  port  wtwn  transporting 
unentered  foreign  merchandise: 

(a)  Less  than  100  net  tons  

(b)  100  net  tons  and  over 

3.  Issuing  permit  to  foreign  vessel  to  proceed  from  port  to  port,  and  receivir)g  manifest 

4.  Receiving  manifest  of  foreign  vessel  on  amval  from  anottier  port,  and  granting  a  permit  to  unlade 

5.  Receiving  post  entry 

6.  Certifying  payment  of  tonrwge  tax  for  foreign  vessels  only  

7.  Fumishing  copy  of  official  document,  including  certified  outward  foreign  manifest,  and  others  not  else- 
where enumerated 


$9.00 
18.00 


9.00 

18.00 

18.00 

18.00 

9.00 

4.50 

18.00 


$19.00 
37.00 


19.00 
37.00 
37.00 

37.ro 

i9.ro 

9.ro 

37.ro 
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The  fee  schedule  set  forth  in  this 
dociiment  becomes  effective  30  days 
after  its  publication  in  the  Federal 
Register  and  will  remain  in  effect  until 
further  revised. 

Dated:  February  7,  2001. 
Charies  W.  Winwood, 
Acting  Commissioner  of  Customs. 
tFR  Doc.  01-3549  Filed  2-9-01;  8:45  am] 

MLLM6  COM  4nO-02-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Propoeed  Collection;  Comment 
Request  for  Form  5300  and  Schedule 
Q(Fonn5300) 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
5300,  Application  for  Determination  for 
Employee  Benefit  Plan,  and  Schedule  Q 
(Form  5300),  Nondiscrimination 
Requirements. 

DATES:  Written  conmients  shoidd  be 
received  on  or  before  April  13,  2001  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  forms  and  instructions 
shoiild  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5242, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Application  for  Determination 
for  Employee  Benefit  Plan  (Form  5300), 
and  Nondiscrimination  Requirements 
(Schedule  Q  (Form  5300)). 

OMB  Number:  1545-0197. 

Form  Number:  Form  5300  and 
Schedule  Q  (Form  5300).  ' 

Abstract:  Internal  Revenue  Code 
sections  401(a)  and  501(a)  set  out 
requirements  for  qualification  of 
employee  benefit  trusts  and  the  tax 
exempt  status  of  these  trusts.  Form  5300 


is  used  to  request  a  determination  letter 
from  the  IRS  for  the  qualification  of  a 
defined  benefit  or  a  defined 
contribution  plan  and  the  exempt  status 
of  any  related  trust.  The  information 
requested  on  Schedule  Q  (Form  5300) 
relates  to  the  manner  in  which  the  plan 
satisfies  certain  qualification 
requirements  concerning  minimum 
participation,  coverage,  and 
nondiscrimination. 

Current  Actions:  There  are  no  changes 
being  made  to  the  forms  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations  and  individuals. 

Estimated  Number  of  Respondents: 
500,000. 

Estimated  Time  Per  Respondent:  20 
hours,  54  minutes. 

Estimated  Toted  Annual  Burden 
Hours:  10,453.000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OKfB  control  niunber. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  ret\im  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments  ^^ 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/ or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  February  2,  2001. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  01-3529  Filed  2-9-01;  8:45  am] 
BLUNOCOOe  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  5303 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/ or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
5303,  Application  for  Determination  for 
Collectively  Bargained  Plan. 
DATES:  Written  comments  should  be 
received  on  or  before  April  13,  2001  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5242, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Application  for  Determination 
for  Collectively  Bargained  Plan. 

OMB  Number:  1545-0534. 

Fonn  Number:  5303. 

Abstract:  Form  5303  is  used  to  request 
a  determination  letter  from  the  IRS  for 
the  qualification  of  a  defined  benefit  or 
a  defined  contribution  plan  and  the 
exempt  status  of  any  related  trust.  The 
form  provides  the  IRS  with  the 
information  necessary  to  verify  that  the 
employer  has  a  qualified  plan  and  may 
make  tax  deductible  contributions  to  it. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Businesses  or  other 
for-profit  organizations,  and 
individuals. 

Estimated  Number  of  Respondents: 
2,500. 

Estimated  Time  Per  Respondent:  35 
hours,  17  minutes. 

Estimated  Total  Annual  Burden 
Hours:  88,200. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 
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An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 

Books  or  records  relating  to  a 
cx>llection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Request  for  Comments: 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Conunents  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  biu-den  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
quality,  utibty,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

I  j    Approved:  February  2,  2001. 
Garrick  R.  Shear, 
mS  Reports  Clearance  Officer. 
IFR  Doc.  01-3530  Filed  2-9-01;  8:45  am) 

MLUNG  CODE  4*30-01 -P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Propoeed  Collection;  Comment 
Request  for  Form  4466 

agency:  Internal  Revenue  Service  (IRS), 

Treasiuy. 

ACTION:  Notice  and  request  for 

comments. 


summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 


4466,  Corporation  Application  for  Quick 
Refund  of  Overpayment  of  Estimated 
Tax. 

DATES:  Written  comments  shoidd  be 
received  on  or  before  April  13,  2001  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 
FOR  further  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Lamice  Mack, 
(202)  622-3179,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Titie:  Corporation  Application  for 
Quick  Refund  of  Overpayment  of 
Estimated  Tax. 

OMB  Number:  1545-0170. 
Form  Number:  Form  4466. 
Abstract:  Section  6425(a)(1)  of  the 
Internal  Revenue  Code  provides  that  a 
corporation  may  file  an  application  for 
an  adjustment  of  an  overpayment  of 
estimated  income  tax.  Form  4466  is 
used  for  this  purpose.  The  IRS  uses  the 
information  on  Form  4466  to  process 
the  claim,  so  the  refund  can.be  issued. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organzations. 

Estimated  Number  of  Respondents: 
16.125. 

Estimated  Time  Per  Respondent:  4 
hours,  15  minutes. 

Estimated  Total  Aruiual  Burden 
Hours:  68,532. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  siunmarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 


agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  February  1,  2001. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
(FR  Doc.  01-3531  Filed  2-9-01;  8:45  am] 

BHJJNG  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  6406 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comiments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currendy.  the  IRS  is 
soliciting  comments  concerning  Form 
6406,  Short  Form  Application  for 
Determination  for  Minor  Amendment  of 
Employee  Benefit  Plan. 
DATES:  Written  comments  should  be 
received  on  or  before  April  13,  2001  to 
be  assvtfed  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5242, 1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Short  Form  Application  for 
Determination  for  Minor  Amendment  of 
Employee  Benefit  Plan. 

OMB  Number:  1545-0229. 
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Form  Number:  6406. 

Abstract:  Form  6406  is  used  to  apply 
for  a  detennination  for  a  minor 
amendment  for  an  employee  benefit 
plan  if  that  plan  has  already  received  a 
favorable  determination  letter  that  takes 
into  accoimt  the  requirements  of  the  Tax 
Reform  Act  of  1986.  The  information 
gathered  will  be  used  to  decide  whether 
the  plan  is  qualified  under  Internal 
Revenue  Code  section  401(a). 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
16.000. 

Estimated  Time  Per  Respondent:  12 
hr.,  59  min. 

Estimated  Total  Annual  Burden 
Hours:  207.680. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  simunarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  February  5.  2001. 
Garrick  R.  Shear. 
IRS  Reports  Clearance  Officer. 
(FR  Etoc.  01-3532  Filed  2-»-01;  8:45  am] 
BHXING  COOe  400-01 -P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Propoaed  Collection;  Comment 
Request  for  Revenue  Procedure  98-20 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning 
Revenue  Procedure  98-20,  Certification 
for  No  Information  Reporting  on  the 
Sale  of  a  Principal  Residence. 
DATES:  Written  comments  should  be 
received  on  or  before  April  13,  2001  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  revenue  procedure  should 
be  directed  to  Carol  Savage,  (202)  622- 
3945,  Internal  Revenue  Service,  room 
5242, 1111  Constitution  Avenue  NW., 
Washington.  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Certification  for  No  Information 
Reporting  on  the  Sale  of  a  Principal 
Residence. 

OMB  Number:  1545-1592. 

Revenue  Procedure  Number:  Revenue 
Procedure  98-20. 

Abstract:  This  revenue  procedure  sets 
forth  the  acceptable  form  of  the  written 
assurances  (certification)  that  a  real 
estate  reporting  person  must  obtain  from 
the  seller  of  a  principal  residence  to 
except  such  sale  or  exchange  from  the 
information  reporting  requirements  for 
real  estate  transactions  under  section 
6045(e)(5)  of  the  Internal  Revenue  Code. 

Current  Actions:  There  are  no  changes 
being  made  to  the  revenue  procedure  at 
this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households,  and  business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
2,300,000. 

Estimated  Time  Per  Respondent:  10 
minutes. 


Estimated  Total  Aimual  Burden 
Hours  for  Respondents:  383,000. 

Estimated  Number  of  Recordkeepers: 
90,000. 

Estimated  Time  Per  Recordkeeeper: 
25  minutes. 

Estimated  Total  Annual  Burden 
Hours  for  Recordkeepers:  37,500. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accvu^cy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  February  5,  2001. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  01-3533  Filed  2-9-01;  8:45  am] 
BHJJNQ  COOE  4830-01 -P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Revenue  Procedure  98-19 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
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to  reduce  paperwork  and  respondent 
i)\u'den,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
jopportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
pPaperwork  Reduction  Act  of  1995, 
[Public  Law  104-13  (44  U.S.C. 
^506{c)(2)(A)).  Currentiy,  the  IRS  is 
soliciting  comments  concerning 
Revenue  Procedure  98-19,  Exceptions 
to  the  notice  and  reporting  requirements 
iof  section  6033(e)(1)  and  the  tax 
imposed  by  section  6033(e)(2). 
IdatES:  Written  comments  should  be 
received  on  or  before  April  13,  2001  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
'Avenue  NW.,  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
{Requests  for  additional  information  or 
icopies  of  the  revenue  procedure  should 
be  directed  to  Carol  Savage.  (202)  622- 
13945,  Internal  Revenue  Service,  room 
i5242, 1111  Constitution  Avenue  NW., 
iWashington,  DC  20224. 
ISUPPLEMENTARY  INFORMATION: 

Title:  Zxceptions  to  the  notice  and 
reporting  requirements  of  section 
16033(e)(1)  and  the  tax  imposed  by 
section  6033(e)(2). 

OMB  Number:  1545-1589. 

Revenue  Procedure  Number:  Revenue 
Procedure  98-19. 

i4bstracf.- Revenue  Procedure  98-19 
iprovides  guidance  to  organizations 
exempt  from  taxation  imder  section 
501(a)  of  the  Internal  Revenue  Code  of 
!1986  on  certain  exceptions  fit)m  the 
reporting  and  notice  requirements  of 
section  6033(e)(1)  and  the  tax  imposed 
by  section  6033(e)(2). 
I    Current  Actions:  There  are  no  changes 
{being  made  to  the  revenue  procediu«  at 
this  time. 

Type  of  Review:  Extension  of  a 
{currentiy  approved  collection. 

Affected  Public:  Individuals  or 
households,  not-for-profit  institutions 
and  farms. 

Estimated  Number  of  Organizations: 
15.000. 

Estimated  Average  Time  Per 
Organizations:  10  hours. 

Estimated  Total  Aimual 
\Recordkeeping  Hours:  150,000. 
I    The  following  paragraph  applies  to  all 
Iof  the  collections  of  information  covered 
Iby  this  notice: 

I    An  agency  may  not  conduct  or 
Isponsor,  and  a  persoivis  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 


as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  vfill  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  February  2,  2001. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  01-3534  Filed  2-9-01;  8:45  am] 

BILUNQ  COOE  4SMMn-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

[PS-27-91] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13(44  U.S.C. 
3506(c)(2)(A)).  Currentiy,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  PS-27-91  (TD 
8442),  Procedural  Rules  for  Excise  Taxes 
Currentiy  Reportable  on  Form  720 
(§§  40.6302(c)-3(b)(2)(ii),  40.6302(c)- 
3(b)(2)(iii),  and  40.6302(c)-3(e)). 


DATES:  Written  comments  should  be 
received  on  or  before  April  13,  2001  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulation  should  be 
directed  to  Lamice  Mack,  (202)  622- 
3179,  Internal  Revenue  Service,  room 
5244,  1111  Constitution  Avenue  NW., 
Washington.  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Procedural  Rules  for  Excise 
Taxes  Currentiy  Reportable  on  Form 
720. 

OMB  Number:  1545-1296. 

Regulation  Project  Number:  PS-27- 
91. 

Abstract:  Internal  Revenue  Code 
section  6302(c)  authorizes  the  use  of 
Government  depositaries  for  the  receipt 
of  taxes  imposed  imder  the  internal 
revenue  laws.  These  regvdations  provide 
reporting  and  recordkeeping 
requirements  related  to  return, 
payments,  and  deposits  of  tax  for  excise 
taxes  ciurentiy  reportable  on  Form  720. 

Current  Actions:  There  are  no  changes 
being  made  to  this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currentiy  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Recordkeepers: 
4,000. 

Estimated  Time  Per  Recordkeepers:  60 
hours. 

Estimated  Total  Aimual 
Recordkeeping  Hours:  240,000. 

Estimated  Number  of  Respondents: 
5,000. 

Estimated  Time  Per  Respondent:  22 
minutes. 

Estimated  Total  Annual  Burden 
Hours.  1,850. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
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infonnation  is  necessary  for  the  proper 
jjerformance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(h)  the  acciiracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  February  1,  2001. 
Ganick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
(FR  Doc.  01-3535  Filed  2-9-01;  8:45  am) 
HLLMG  COOe  483IM>1-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Notice  89-61 

agency:  hitemal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportiinity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
sobciting  comments  concerning  Notice 
89-61,  Imported  Substances;  Rules  for 
Filing  a  Petition. 

DATES:  Written  comments  should  be 
received  on  or  before  April  13,  2001  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  conmients 
to  Ganick  R.  Shear,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5242, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Imported  Substances;  Rules  for 
Filing  a  Petition. 

OMB  Number:  1545-1117. 


Notice  Number:  Notice  89-61. 

Abstract:  Section  4671  of  the  Internal 
Revenue  Code  imposes  a  tax  on  the  sale 
or  use  of  certain  imported  taxable 
substances  by  the  importer.  Code 
section  4672  provides  an  initial  list  of 
taxable  substances  and  provides  that 
importers  and  exporters  may  petition 
the  Secretary  of  the  Treasury  to  modify 
the  list.  Notice  89-61  sets  forth  the 
procedures  to  be  followed  in  petitioning 
the  Secretary. 

Current  Actions:  There  are  no  changes 
being  made  to  the  notice  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
proBt  organizations. 

Estimated  Number  of  Respondents: 
100. 

Estimated  Time  Per  Respondent:  1 
hour. 

Estimated  Total  Annual  Burden 
Hours:  100. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  the  collection  of  information 
displays  a  vaUd  OMB  control  nmnber. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  reruin  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  infonnation. 

Approved:  February  1,  2001. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  01-3536  Filed  2-9-01;  8:45  am) 

BHUNG  COOe  4a30-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  6197 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

action:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
biu'den,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  infonnation 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
6197,  Gas  Guzzler  Tax. 
DATES:  Written  comments  should  be 
received  on  or  before  April  13,  2001  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Lamice  Mack, 
(202)  622-3179,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington,  DC .20224.     • 
SUPPLEMENTARY  INFORMATION: 

Title:  Gas  Guzzler  Tax. 

OMB  Number:  1545-0242. 

Form  Number:  Form  6197. 

Abstract:  Internal  Revenue  Code 
section  4064  imposes  a  gas  guzzler  tax 
on  the  sale,  use,  or  first  lease  by  a 
manufacturer  or  importer  of 
automobiles  whose  fuel  economy  does 
not  meet  certain  standards  for  fuel 
economy.  The  tax  is  computed  on  Form 
6197.  The  IRS  uses  the  information  to 
verify  computation  of  the  tax  and 
compliance  with  the  law. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations  and  individuals  or 
households. 

Estimated  Number  of  Respondents: 
605. 

Estimated  Time  Per  Respondent:  4 
hours,  47  minutes.* 

Estimated  Total  Armual  Burden 
Hours:  2.892. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 
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An  agency  may  not  conduct  or 
!  ponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  niunber. 
Books  or  records  relating  to  a  collection 
of  infonnation  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  acciu^cy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  piu-chase  of  services 
to  provide  information. 

Approved:  February  2,  2001. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  01-3538  Filed  2-9-^1;  8:45  am) 
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ILLmO  COOE  4«30-01-P 


DEPARTMErfT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  5578 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the    ■ 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
5578,  Annual  Certification  of  Racial 


Nondiscrimination  for  a  Private  School 
Exempt  From  Federal  Income  Tax. 
DATES:  Written  comments  should  be 
received  on  or  before  April  13,  2001  to 
be  assiu^d  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Annual  Certification  of  Racial 
Nondiscrimination  for  a  Private  School 
Exempt  From  Federal  Income  Tax. 

OMB  Number:  1545-0213 

Form  Number:  Form  5578 

Abstract:  Every  organization  that 
claims  exemption  fitim  Federal  income 
tax  under  Internal  Revenue  Code  section 
501(c)(3)  and  that  operates,  supervises, 
or  controls  a  private  school  must  file  a 
certification  of  racial  nondiscrimination. 
Such  organizations,  if  they  are  not 
required  to  file  Form  990,  must  provide 
the  certification  on  Form  5578.  The 
Internal  Revenue  Service  uses  the 
information  to  help  ensure  that  the 
school  is  maintaining  a 
nondiscriminatory  policy  in  keeping 
with  its  exempt  status. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Not-for-profit 
institutions. 

Estimated  Number  of  Respondents: 
1,000 

Estimated  Time  Per  Respondent:  4 
hrs.,  45  min. 

Estimated  Total  Annual  Burden 
Hours:  4,750 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  niunber. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 


public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
infonnation  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  piut:hase  of  services 
to  provide  information. 

Approved:  February  5.  2001. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  01-3539  Filed  2-9-01:  8:45  am] 

BIUJNG  CODE  4a30-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  2032 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
2032,  Contract  Coverage  Under  Title  D 
of  the  Social  Seciuity  Act. 
DATES:  Written  comments  should  be 
received  on  or  before  April  13,  2001  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Contract  Coverage  Under  Title  11 
of  the  Social  Security  Act. 
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OMB  Number:  1545-0137. 

Form  Number:  Fonn  2032. 

Abstract:  U.S.  citizens  and  resident 
aliens  employed  abroad  by  foreign 
affiliates  of  American  employers  are 
exempt  from  social  security  taxes. 
Under  Internal  Revenue  Code  section 
3121(1),  American  employers  may  file 
an  agreement  to  waive  this  exemption 
and  obtain  social  security  coverage  for 
U.S.  citizens  and  resident  aliens 
employed  abroad  by  their  foreign 
affiliates.  Form  2032  is  used  for  this 
purpose. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
ciirrently  approved  collection. 

Affected  Public:  Individuals  or 
households  and  business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
160. 

Estimated  Time  Per  Respondent:  3 
hrs. 

Estimated  Total  Armual  Burden     ■ 
Hours:  480. 

The  following  paragraph  appUes  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  nimiber. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Conunents 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/ or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 


Approved:  February  5,  2001. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  01-3540  Filed  2-9-01;  8:45  am] 
BiLLMQ  cooe  4no-oi-p 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Servica 

Propoaad  CoHaction;  Comment 
Requaat  for  Form  1001 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTKW:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  aiui 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continiiing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  KS  is 
sohdting  comments  concerning  Form 
1001,  Ownership,  Exemption,  or 
Reduced  Rate  Certificate. 
DATES:  Written  comments  should  be 
received  on  or  before  April  13,  2001  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  commeUts 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Ownership,  Exemption,  or 
Reduced  Rate  Certificate. 

OMB  Number:  1545-0055. 

Form  Number:  Form  1001. 

Abstract:  Form  1001  is  used  by 
owners  of  certain  types  of  income  to 
report  to  a  withholding  agent,  both  the 
ownership  and  any  reduced  or  exempt 
tax  rate  under  tax  conventions  or 
treaties,  and,  if  appropriate,  to  claim  a 
release  of  tax  withheld  at  source.  The 
withholding  agent  uses  the  information 
to  determine  the  appropriate 
withholding. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households  and  business  or  other  for- 
profit  organizations. 


Estimated  Number  of  Respondents: 
100,000. 

Estimated  Time  Per  Respondent:  6 
hrs.,  50  min. 

Estimated  Total  Aimual  Burden 
Hours:  684,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  coUection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  siunmarized  and/ or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  February  5,  2001. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  01-3541  Filed  2-9-01;  8:45  am] 
■LUNO  COOE  4no-ai-p 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Sarvica 

Special  Enrollment  Examination 
Advlaory  Commlttae 

AGENCY:  Internal  Revenue  Service, 
Office  of  Director  of  Practice,  Treasury. 
ACTION:  Notice  of  renewal  of  advisory 
committee. 

SUMMARY:  The  Director  of  Practice  gives 
notice  of  the  renewal  of  the  Special 
Enrollment  Examination  Advisory 
Committee. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Kathy  Black,  Designated  Federal  Officer, 
Special  Enrollment  Examination 
Advisory  Committee,  202-694-1851. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  41  CFR  101- 
6.1015(a)(1),  the  Director  of  Practice 
hereby  gives  notice  of  the  renewal  of  the 
Special  Enrollment  Examination 
Advisory  Committee  ("SEEAC"),  which 
was  formerly  known  as  the  "Advisory 
Committee  on  the  Special  Enrollment 
Examination."  The  SEEAC  has  been 
renewed  imder  the  authority  of  section 
14(a)(2)(A)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  app. 

Section  330  of  31  U.S.C.  authorizes 
the  Secretary  of  the  Treasury  to  require 
that  representatives  before  the 
Department  demonstrate  their 
"competency  to  advise  and  assist 
persons  in  presenting  their  cases." 
Pxirsuant  to  that  statute,  the  Secretary 
has  promulgated  the  regulations 
governing  practice  before  the  Internal 
Revenue  Service,  which  are  foimd  at  31 
CFR  part  10  and  are  separately 
published  in  pamphlet  form  as  Treasury 
Department  Circular  No.  230  (to  order 
call  1-800-829-3676). 

The  regulations  provide  that  enrolled 
agents  are  among  the  classes  of 
individuals  eligible  to  practice  before 
the  Internal  Revenue  Service.  The 
regulations  also  authorize  the  Director 
of  Practice  to  pass  upon  applications  for 
enrollment  and  to  grant  enrollment  to 
applicants  who  demonstrate  special 
competence  in  tax  matters  by  written 
examination  administered  by  the 
Internal  Revenue  Service.  This  written 
examination  is  the  Special  Enrollment 
Examination  (SEE). 

The  piupose  of  the  Committee  is  to 
advise  the  Director  of  Practice  on  the 
SEE.  The  Committee's  advisory 
functions  will  include,  but  will  not 
necessarily  be  limited  to:  (1) 
Considering  areas  of  federal  tax 
knowledge  that  should  be  treated  on  the 
SEE;  (2)  developing  examination 
questions;  and  (3)  recommending 
passing  scores. 

Dated:  January  31,  2001. 
Patrick  W.  McDonough, 
Director  of  Practice. 

FR  Doc.  01-3543  Filed  2-9-01;  8:45  am) 
HLUNQ  COOE  4830-01-U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  Citizen  Advocacy 
Panel,  Brooklyn  DIatrict 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

action:  Notice. 

SUMMARY:  An  open  meeting  of  the 
Brooklyn  District  Citizen  Advocacy 
Panel  will  be  held  in  Brooklyn,  New 
York. 

DATES:  The  meeting  will  be  held  Friday, 
March  2,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Eileen  Cain  at  1-888-912-1227  or  718- 
488-3555. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  app.  (1988)  that 
an  operational  meeting  of  the  Citizen 
Advocacy  Panel  will  be  held  Friday, 
March  2,  2001  6  p.m.  to  9:20  p.m.  at  the 
Internal  Revenue  Service  Brooklyn 
Building  located  at  625  Fulton  Street, 
Brooklyn,  NY  11201.  For  more 
information  or  to  confirm  attendance, 
notification  of  intent  to  attend  the 
meeting  must  be  made  with  Eileen  Cain. 
Mrs.  Cain  can  be  reached  at  1-888-912- 
1227  or  718-488-3555.  The  public  is 
invited  to  make  oral  comments  from 
8:30  p.m.  to  9:20  p.m.  on  Friday,  March 
2,  2001. 

•  Individual  comments  will  be  limited 
to  5  minutes.  If  you  would  like  to  have 
the  CAP  consider  a  written  statement, 
please  call  1-888-912-1227  or  718- 
488-3555,  or  write  Eileen  Cain,  CAP 
Office,  P.O.  Box  R,  Brooklyn,  NY, 
11201.  The  Agenda  will  include  the 
following:  Various  IRS  issues. 

Note:  Last  minute  changes  to  the  agenda 
are  possible  and  could  prevent  effective 
advance  notice. 

Dated:  January  26,  2001. 
Jack  Mannion, 

Director,  Program  Planning  and  Quality. 
[FR  Doc.  01-3542  Filed  2-9-01;  8:45  am] 
BILUNG  COOE  4830-01-U 


DEPARTMENT  OF  THE  TREASUttY 

Internal  Revenue  Service 

Open  Meeting  of  South  Florida  Citizan 
Advocacy  Panel 

ACTION:  Notice. 

SUMMARY:  An  open  meeting  of  the  South 
Florida  Citizen  Advocacy  Panel  will  be 
held  in  Sunrise,  Florida. 

DATES:  The  meeting  v^rill  be  held  Friday, 
February  23,  2001  and  Saturday, 
February  24,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Ferree  at  1-888-912-1227,  or 
954-423-7973. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  app.  (1988)  that 
an  open  meeting  of  the  Citizen 
Advocacy  Panel  will  be  held  Friday, 
February  23,  2001  from  6  p.m.  to  9  p.m. 
and  Satxu-day,  February  24,  2000  &t)m  9 
a.m.  to  12  p.m.,  in  Room  225,  CAP 
Office,  7771  W.  Oakland  Park  Blvd., 
Sumise,  Florida  33351.  The  public  is 
invited  to  make  oral  comments. 
Individual  comments  will  be  limited  to 
10  minutes.  If  you  would  like  to  have 
the  CAP  consider  a  written  statement, 
please  call  1-888-912-1227  or  954- 
423-7973,  or  write  Nancy  Ferree.  CAP 
Office,  7771  W.  Oakland  Park  Blvd.  Rm. 
225,  Sunrise,  FL  33351.  Due  to  limited 
conference  space,  notification  of  intent 
to  attend  the  meeting  must  be  made 
with  Nancy  Ferree.  Ms.  Ferree  can  be 
reached  at  1-888-912-1227  or  954- 
423-7973. 

The  agenda  will  include  the 
following:  various  IRS  issue  updates 
and  reports  by  the  CAP  sub-groups. 

Note:  Last  minute  changes  to  the  agenda 
are  possible  and  could  prevent  effective 
advance  notice. 

Dated:  January  30,  2001. 
Joim  J.  Mannion, 

Director,  Program  Planning  and  Quality. 
(FR  Doc.  01-3544  Filed  2-9-01;  8:45  am] 
BUJJNC  COOE  4830-01 -P 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

Special  Medical  Advisory  Group, 
Notice  of  Availability  of  Annual  Report 

Under  Section  10(d)  of  Public  Law 
92-463  (Federal  Advisory  Committee 
Act),  notice  is  hereby  given  that  the 
Annual  Report  of  the  Department  of 
Veterans  Affairs  Special  Medical 
Advisory  Group  for  Fiscal  Year  2000  has 
been  issued. 


The  report  siunmarizes  activities  of 
the  Group  relative  to  the  care  and 
treatment  of  disabled  veterans  and  other 
matters  pertinent  to  the  Department  of 
Veterans  Affairs,  Veterans  Health 
Administration.  It  is  available  for  public 
inspection  at  two  location: 

Federal  Documents  Section,  Exchange 
and  Gift  Division,  LM  632,  Library  of 
Congress,  Washington,  DC  20540; 

and 


Department  of  Veterans  Affairs,  Office 
of  the  Under  Secretary  for  Health,  VA 
Central  Office,  Room  805,  810 
Vermont  Avenue,  NW.,  Washington, 
DC  20420. 

Dated:  February  1,  2001. 

By  Direction  of  the  Secretary. 
Ventris  C.  Gibson, 
Committee  Managemen  t  Officer. 
[FR  Doc.  01-3487  Filed  2-9-01;  8:45  am) 
BILUNG  CODE  B320-01-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  141 
[FRL-6925-7] 

RIN  2040-AD43 

Revisions  to  the  Interim  Enhanced 
Surface  Water  Treatment  Rule 
(lESWTR),  the  Stage  1  Disinfectants 
and  Disinfection  Byproducts  Rule 
(Stage  1DBPR),  and  Revisions  to  State 
Primacy  Requirements  To  implement 
the  Safe  Drinking  Water  Act  (SDWA) 
Amendments 


I  Correction 

In  rule  document  01-655,  beginning 

I  in  page  3770,  in  the  issue  of  Tuesday, 
anuary  16,  2001,  make  the  follovsring 

corrections: 

1 141^    [Corrected] 

II  l.On  page  3779,  in  the  table,  in  the 
second  colunm,  in  paragraph  (iv), 
"prevent"  should  read  "percent". 

1 1  2.0n  the  same  page,  in  the  same  table, 
in  the  same  colimm,  in  paragraph  (v), 
'ehnanced"  should  read  "eiiianced". 

3.  On  the  same  page,  in  the  same 
table,  in  the  same  column,  in  paragraph 
(v),  in  the  third  line,  remove  the 
repeated  phrase  "in  §141. 135(b)". 

4.  On  the  same  page,  in  the  same 
table,  in  the  same  column,  in  footnote 


BILLmO  CODE  1S05-01-O 


1 ,  in  the  second  line,  "taht"  should  read     DEPARTMENT  OF  TRANSPORTATION 

"that". 

,     „     ^  ^.,  J  Federal  Aviation  Administration 

[FR  Doc.  Cl-655  Filed  2-9-01;  8:45  am) 

14  CFR  Part  71 

[Airspace  Docket  No.  OO-ACE-37] 

Amendment  to  Class  E  Alrspaca; 
Grant,  NE 

Correction 

In  rule  docximent  01-1279  beginning 
on  page  8358,  in  the  issue  of 
Wednesday,  January  31,  2001,  make  the 
following  correction: 

§71.1    [Corrected] 

On  page  8359,  in  the  second  colunm, 
in  §71.1.  under  the  heading,  ACE  NE  E5 
Grant,  NE  [Revised],  in  the  6th  line, 
"with"  should  read  "within". 

(FR  Doc.  Cl-1279  Filed  2-9-01;  8:45  ami 

BHJJNQCOOE  1SOS-01-0 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[MTM  88993) 

Public  Land  Order  No.  7480; 
Withdrawal  of  National  Forest  System 
Lands  In  the  Rocky  Mountain  Front; 
Montana 

Correction 

In  notice  dociunent  01-1816 
beginning  on  page  6657  in  the  issue  of 
Monday,  January  22,  2001,  make  the 
following  correction: 

On  page  1816,  in  the  second  column: 

"T.  29  N.,  R.  12  W.,  unsurveyed 

Sees.  1  to  30,  inclusive,  and  Sees.  32 
to  36,  inclusive;  Sec.  31,  excluding 
Flathead  National  Forest  System  lands." 
should  read: 

"T.  29  N.,  R.  12  W.,  unsurveyed 

Sees.  1  to  30,  inclusive,  and  Sees.  32 
to  36,  inclusive; 

Sec.  31.  excluding  Flathead  National 
Forest  System  lands." 

[FR  Doc.  Cl-1816  Filed  2-9-01;  8:45  am] 

BILLING  CODE  1506-01-D 


DEPARTMENT  OF  TRANSPORTATION 
Federal  AvIatkMi  Administration 

14  CFR  Part  71 

[Airspace  Doclwt  No.  OO-ACE-28] 

Amendment  to  Class  E  Airspace; 
Pittsburg,  KS 

Correction 

In  rule  document  00-27182, 
beginning  on  page  63544,  in  the  issue  of 
Tuesday,  October  24,  2000,  make  the 
following  correction: 

}71.1    [Corrected] 

On  page  63545,  in  the  second  column, 
§71.1,  imder  the  heading.  ACE  KS  E5 
Pittsburg,  KS  [Revised],  in  the  eighth 
line,  "east"  should  read  "each". 

[FR  Doc.  CO-27182  Filed  2-9-01;  8:45  am] 
BNXINQCOOE  1S06-01-O 


Monday, 
February  12,  2001 


Part  n 

Department  of 
Transportation 

Federal  Railroad  Administration 

49  CFR  Parts  229,  231,  232 
Brake  System  Safety  Standards  far  Freight 
and  Other  Non-Passenger  Trains  and 
Equipment;  End-of-Train  Devices;  Final 
Rule;  Delay  of  Effective  Date 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

49  CFR  Parts  229. 231,  and  232 
[FRA  Doeiwt  No.  PB-S;  Notice  Na  18] 
RIN  2130-AB16 

Braite  System  Safety  Standards  for 
Freigtit  and  Other  Non-Passenger 
Trains  and  Equipment;  End-of-TraIn 
Devices;  Final  Rule:  Delay  of  Effective 
Date 

agency:  Federal  Railroad 
Administration  (FRA),  DOT. 
ACTION:  Final  Riile;  Delay  of  effective 
date;  Confoiming  amendments. 

SUMMARY:  In  accordance  with  the 
memorandum  of  January  20,  2001,  from 
the  Assistant  to  the  President  and  Chief 
of  Staff,  entitled  "Regulatory  Review 
Plan,"  published  in  the  Federal  Register 
on  January  24,  2001,  66  FR  7702,  this 
action  temporarily  delays  for  60  days 
the  effective  date  of  the  rule  entitled 
"Brake  System  Safety  Standards  for 
Freight  and  Other  Non-Passenger  Trains 
and  Equipment;  End-of-Train  Devices; 
Final  Rule."  published  in  the  Federal 
Register  on  January  17.  2001.  66  FR 
4104.  This  action  also  makes 
conforming  amendments  to  reflect  the 
effective  date  delay.  That  rule  amends 
the  regulations  governing  the  power 
braking  systems  and  equipment  used  in 
operating  freight  and  other  non- 
passenger  trains  and  equipment,  to 
achieve  safety  by  better  adapting  those 
regulations  to  the  needs  of 
contemporary  railroad  operations  and 
better  facilitating  the  use  of  advanced 
technologies. 

DATES:  The  effective  date  of  the  final 
rule  amending  49  CFR  parts  229  and 
231  and  revising  49  CFR  part  232 
published  in  the  Federal  Register  on 
January  17,  2001,  at  66  FR  4104,  and 


designated  "FRA  Docket  No.  PB-9; 
Notice  No.  17,"  is  delayed  for  60  days, 
from  April  1,  2001,  until  May  31,  2001. 
In  addition,  the  Director  of  the  Federal 
Register's  approval  of  the  incorporation 
by  reference  of  certain  publications 
listed  in  that  rule  is  delayed  for  60  days, 
from  April  1,  2001.  until  May  31,  2001. 
The  conforming  amendments  are 
effective  May  31,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Herrmann,  Trial  Attorney,  FRA, 
Office  of  Chief  Coimsel,  1120  Vermont 
Avenue,  NW.,  Mail  Stop  10, 
Washington,  DC  20590  (telephone  (202) 
493-6053). 

SUPPLEMENTARY  INFORMATION:  To  the 
extent  that  5  U.S.C.  553  applies  to  this 
delay  in  effective  date,  it  is  exempt  from 
notice  and  comment  because  it 
constitutes  a  rule  of  procedure  under  5 
U.S.C.  553(b)(A).  Alternatively,  the 
FRA's  implementation  of  this  action 
postponing  the  effective  date  without 
opportunity  for  public  comment, 
effective  immediately  upon  publication 
today  in  the  Federal  Register,  is  based 
on  the  "good  cause"  exceptions  in  5 
U.S.C.  553(b)(B)  and  553(d)(3).  Seeking 
public  comment  is  impracticable, 
lumecessary.  and  contrary  to  the  public 
interest.  The  temporary  60-day  delay  in 
effective  date  is  necessary  to  give 
Department  officials  the  opportunity  for 
further  review  and  consideration  of  new 
regulations,  consistent  with  the 
Assistant  to  the  President's 
memorandiun  of  January  20.  2001. 
Given  the  imminence  of  the  effective 
date,  seeking  prior  public  comment  on 
this  temporary  delay  would  have  been 
impractical,  as  well  as  contrary  to  the 
public  interest  in  the  orderly 
promulgation  and  implementation  of 
regulations.  The  imminence  of  the 
effective  date  is  also  good  cause  for 
making  this  action  effective 
immediately  upon  publication. 
In  this  action  FRA  also  makes 
conforming  changes  to  the  text  of  the 


final  rule  published  on  January  17, 
2001.  so  as  to  reflect  the  new  effective 
date  of  May  31.  2001. 

ListofSubiects 

49  CFR  Part  229 

Railroad  locomotive  safety.  Railroad 
safety. 

49  CFR  Part  231 

Railroad  safety.  Railroad  safety 
appliances. 

49  CFR  Part  232 

Incorporation  by  reference.  Railroad 
power  brakes.  Railroad  safety.  Two-way 
end-of-train  devices. 

The  Rule 

In  consideration  of  the  foregoing,  49 
CFR  part  232,  as  revised  at  66  FR  4193 
effective  May  31,  2001,  is  amended  as 
follows: 

PART  232— (AMENDED] 

1.  The  authority  citation  for  part  232 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  20102-20103,  20107, 
20133.  20141.  20301-20303,  20306.  21301- 
21302,  21304;  49  CFR  1.49(c),  (m). 

§232.1    [Ameratod] 

2.  In  §  232.1(b)  and  (d).  all  references 
to  "April  1,  2001"  are  revised  to  read 
"May  31,  2001". 

Appendix  B  to  Part  232  [Amended] 

3.  In  the  heading  of  appendix  6  to 
part  232,  revise  "April  1.  2001"  to  read 
"May  31,  2001". 

Issued  in  Washington.  DC,  on  January  31, 
2001. 

Ray  Rogers, 

Acting  Deputy  Administrator. 

(FR  Doc.  01-3212  Filed  2-9-01;  8:45  am) 

BtLUNQ  CODE  4«1(HM-P 
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CFR  PARTS  AFFECTED  DURING  FEBRUARY 

At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  which 
lists  parts  and  sections  affected  by  documents  published  since 
the  revision  date  of  each  title. 


3  CFR 

Proclamations: 

7404 9025 

7405 9639 

7406 9759 

7407 ...9761 

Administrative  Orders: 
Presidential 

Determinations: 
No.  2001-10  of 

January  17,  2001 8501 

No.  2001-11  of 

January  19.  2001 8502 


5  CFR 

537 

3101... 


.9187 
.8505 


7  CFR 

246 

271 

272 

273 

278 

770 

1823... 
1902... 
1951... 
1956... 


.8885 
.8885 
.8886 
.8886 
.8885 
.8886 
.8886 


.8886 


8  CFR 

212 


.8743 


9  CFR 

2 

3 

9S 

94 


.8743 
.8744 
.8887 
.9641 


10  CFR 

430 

431 

490 

719 

830 

1040 

1042 

1044 

Proposed  Rules: 
72 


.8744, 


8745 
8745 
8746 
8746 
8746 
,8747 
.8747 
.8747 


.9055 


12  CFR 

30 8616 

206 8616,8748 

211 8616 

225 8616 

263 8616 

308 8616,9187 

364 8616 

568 8616 

570 8616 

1501 8748 


14  CFR 

39 8507,  8750,  8752,  8754, 

8756,  8759,  9027,  9029, 
9031,9635 

71 9903 

405 9509 

406 9509 

Proposed  Rules: 

39 9779 

71 8772,  8773 

413 9635 

415 9635 

417 9635 


16  CFR 

2... 

801 

802 

803 


801. 
802. 


.8721 
8680 
.8680 
.8680 

.8723 
.8723 


17  CFR 

201 8761 

230 8887,9002 

232 8764 

239 9002 

270 8509,9002 

274 9002 

Proposed  Rules: 

228 8732 

229 8732 

240 8732,8912 

249 8732,8912 

250 ., 9247 

259 9247 

19  CFR 

10 8765,9643 

12 8765 

19 8765 

103 8765 

111 8765 

112 8765 

143 8765 

146 8765 

163 9643 

178 8765,9643 

191 8765,9647 

Proposed  Rules: 

24 8554,9681 

101 8554 


20  CFR 

401 

402 

403 

404 

645 


.9763 
.9763 
.9763 
.8768 
.9763 


21  CFR 

520 


.9650 


u 


Federal  Register / Vol.  66,  No.  29 /Monday,  February  12,  2001 /Reader  Aids 


23CFR 

655 

940 


.9196 
.9196 


24CFR 

903 

2SCFR 

103 

115 

151 


.8897 


.8768 


26CFR 

1 


.9034,  9651 


1 8614,9535 

31 8614 

35 8614 

36 8614 

40 8614 

301 8614,  9535 

601 8614 

e02 9535 


27CFR 

170 

Praposwf  RuIm! 


.8768 


.8925 


9. 
32CFR 

199 9199.9651 

33CFR 

95 9658 

100 9658.9659 

117 9199,  9201,  9659,  9660 

177 9658 


.9779 


401. 
402. 


.9752 
.9752 


34CFR 

300 

361 

606 


.8770 
.8770 
.8519 


36CFR 

294 


.8899 


39CFR 

111 


.9509 


40CFR 

31 9661 

35 9202,9661 

52 9203,  9206,  9209,  9522, 

9661,9764,9766,9769 

60 9034 

81 9663 

141 _ 9903 

180 9770 

721 92110 

735 9202 

Propoted  Rules: 

52 9263,  9264,  9278,  9285, 

9535,  9781 

261 9781 

438 9058 

1610 8926 


42CFR 

411 

424 


.8771 
.8771 


117.. 


43CFR 

3100 


3106. 
3108. 
3130. 
3160. 


.9527 
.9527 
.9527 
.9527 


45CFR 

2525 

46CFR 

10 

15 

67 


.9773 


.9673 
.9673 
.9673 


47CFR 

2 9212 

24 9773 

27 9035 

51 8519,  9035 

52 9528,9674 

64 9674 

73 8520,  9036,  9037,  9038, 

9039,  9675,  9676 

79 8521 

90 8899 

95 9212 


20. 
22. 
32. 
43. 


9798 

9798 

9681 

9681 

51 8556,  9058 

52 9535 

73 8557,  8558,  8559,  8560, 

9061,9062,9682,  9683 
100 8774 


Propoacd  Rutos: 

904 

952 

970 


.8560 
.8560 
.8560 


49CFR 

37 

40 

171 

172 

173 

176 

195 

213 

229 

231 

232 

390 


.9527 


48CFR 

931 

970 


.8746 
.8746 


9048 

9673 

8644 

8644 

8644 

8644 

9532 

9676 

9906 

9906 

9906 

9677 

571 9533,9673 

611 9677 

50CFR 

17 8530,  8650,  8850,  9146, 

9219,  9233,  9414 

86 9533 

635 8903 

648 8904.  9678,  9778 

679 9679,9680 

697 89806 

PropoMd  Rules: 

17 9476.  9540.  9683.  9806 

223 9808 

622 8567,9813 

648 8560,9814 

660 


REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  FEBRUARY  12, 
2001 


AGRICULTURE 
DEPARTMENT 
Food  and  Nutrition  Service 

Food  stamp  program: 
Retail  food  store  definition 
and  program  authorization 
guidance;  published  1-12- 
01 

dDMIMODITY  FUTURES 
TRADING  COMMISSION 
Commodity  Exchange  Act: 
Bilateral  transactions; 
exemption;  published  12- 
13-00 
Clearing  organizations; 
regulatory  framework; 
published  12-13-00 
Commodity  interest 
transactions; 

intermediaries;  regulatory 
framework;  published  12- 
13-00 
Multilateral  transaction 
execution  facilities,  mariiet 
intermediaries,  and 
clearing  organizations; 
regulatory  framework; 
published  12-13-00 
Con-ection;  published  12- 
21-00 

1  i^ERGY  DEPARTMENT 
Energy  Efficiency  and 
Renewable  Energy  Office 
Energy  conservation: 
Alternative  fuel 
transportation  program — 
Biodiesel  fuel  use  credit; 
published  1-11-01 
Commercial  and  industrial 
equipment;  energy 
efficiency  program — 
Commercial  heating,  air 
conditioning,  and  water 
heating  equipment; 
efficiency  standards; 
published  1-12-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
District  of  Columbia, 

Maryland,  and  Virginia; 

published  2-12-01 
^ticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 


Cartx>xin;  published  2-12-01 
JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 
Prescriptions: 
Facsimile  transmission  for 
patients  enrolled  in 
hospice  programs; 
published  1-11-01 
LABOR  DEPARTMENT 
Employment  and  Training 
Administration 
Welfare-to-wort<  grants; 
goveming  provisions; 
published  1-11-01 
SOCIAL  SECURITY 
ADMINISTRATION 
Testimony  by  agency 
employees  and  records 
production  in  legal 
proceedings;  published  1-12- 
01 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Pollution: 
Vessels  carrying  oil; 
response  plans;  salvage 
and  firefighting  equipment; 
partial  suspension; 
published  1-17-01 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Rolls-Royce  pic;  published 
12-13-00 
TRANSPORTATION 
DEPARTMENT 

Federal  Motor  Carrier  Safety 
Administration 
Motor  carrier  safety  standards: 
Small  passenger-carrying 
commercial  motor  vehicle 
definition;  commercial 
motor  vehicle  operator 
requirements;  published  1- 
11-01 
TREASURY  DEPARTMENT 
Alcohol,  Tobacco  and 
Firearms  Bureau 
Alcohol;  viticultural  area 
designations: 
Applegate  Valley,  OR; 
published  12-14-00 
Alcoholic  beverages: 
Wine;  labeling  and 
advertising — 
Domfelder;  new  grape 
variety  name;  published 
12-14-00 

COMMENTS  DUE  NEXT 
WEEK 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threatened 
species: 


Southern  California 
steelhead;  comments  due 
by  2-20-01;  published  12- 
19-00 
Fishery  conservation  and 
management: 

Northeastem  United  States 
fisheries — 

Northeast  Skate  fishery; 
scoping  process; 
comments  due  by  2-21- 
01;  published  1-2-01 
West  Coast  States  and 
Westem  Pacific 
fisheries — 

Coastal  pelagic  species; 
comments  due  by  2-20- 
01;  published  12-21-00 
Marine  mammals: 
Commercial  fishing 
operations;  incidental 
taking — 

Atlantic  Large  Whale  Take 
Reduction  Plan; 
comments  due  by  2-20- 
01;  published  12-21-00 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 
(FAR): 
Federal  Supply  Schedule 

order  disputes  and 

incidental  items; 

comments  due  by  2-20- 

01;  published  12-19-00 

ENERGY  DEPARTMENT 

Whistleblower  protection: 
Security  requirements  for 
protected  disclosure  under 
National  Defense 
Authorization  Act; 
comments  due  by  2-20- 
01;  published  1-18-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Surface  coating  of  large 
appliances;  comments  due 
by  2-20-01;  published  12- 
22-00 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Texas;  comments  due  by  2- 
21-01;  published  1-22-01 
Toxic  substances: 
Lead — 
Lead-based  paint 
at)atement  activities  and 
training;  notification 
requirements;  comments 
due  by  2-21-01; 
published  1-22-01 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Consumers  long  distance 
carriers;  unautfiorized 


changes;  2000  biennial 
regulatory  review; 
comments  due  by  2-20- 
01;  published  1-29-01 
Wireless  teiecommunk:ations 
servk»s — 

Satellite  services;  911 
requirements:  comments 
due  by  2-19-01; 
published  1-17-01 
Frequency  alkx:atk>ns  ar>d 
radio  treaty  matters: 
27  MHz  of  spectrum 
transferred  from  Federal 
govemment  use  to  nofv 
government  services; 
reallocation;  comments 
due  by  2-22-01;  published 
1-23-01 
New  advanced  wireless 
services;  comments  due 
by  2-22-01;  published  1- 
23K)1 
FEDERAL  TRADE 
COMMISSION 
Trade  regulation  rules: 
Amplifiers  utilized  in  fK>me 
entertainment  products; 
power  output  claims; 
comments  due  by  2-23- 
01;  published  12-22-00 
GENERAL  SERVICES 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 

Federal  Supply  Schedule 
order  disputes  arxl 
incidental  items; 
comments  due  by  2-20- 
01;  published  12-19-00 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Human  drugs: 
Digoxin  products  for  oral 
use;  marketing  conditions; 
revocation;  comnr>ents  due 
by  2-22-01;  published  11- 
24-00 
Medical  devk:es: 
Reclassification  of  38 
preamendments  Class  III 
devices  into  Class  II; 
comments  due  by  2-20- 
01;  published  11-22-00 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 
Critk^al  habitat 
designations — 
Various  plants  from  Kauai 
and  Niihau.  HI; 
comments  due  by  2-19- 
01;  published  1-18-01 
White  sturgeon;  Kootenai 
River  population; 
comments  due  t>y  2-20- 
01;  published  12-21-00 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Abandor>ed  mine  land 
reclamation: 


IV 
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Fee  collection  and  coal 
production  reporting; 
OSM-1  Fonn;  electronic 
fiNng;  comments  due  by 
2-21-01;  published  1-22- 
01 

JUSTICE  DEPAFtTMENT 
Immigration  and 
Naturalization  Sarvic* 

htonimmigrant  classes: 
Actuaries  and  plant 
pathologists;  addition  to 
Apperxjix  1603.D.1  of 
North  American  Free 
Trade  Agreement; 
comments  due  by  2-20- 
01;  published  12-19-00 

LABOR  DEPARTMENT 

Emptoyment  and  Trainlrtg 

Administration 

Aliens: 
Nonimmigrants  on  H-1B 
visas  in  specialty 
occupations  and  as 
fashion  models,  temporary 
employment;  and 
permanent  employment, 
labor  certification  process; 
comments  due  by  2-20- 
01;  published  12-20-00 
Correction;  commerrts  due 
by  2-20-01;  published 
1-8-01 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Federal  Supply  Schedule 
order  dtsJMJtes  and 


irx;idental  items; 
comments  due  by  2-20- 
01;  published  12-19-00 
NATIONAL  CREDIT  UNION 
ADMINISTRATION 
Credit  unions: 
Community  Development 
Revolvir>g  Loan  Program; 
comments  due  by  2-20- 
01;  published  12-21-00 
Corporate  credit  unions; 
comments  due  by  2-20- 
01;  published  11-22-00 
Insurance  and  group 
purchasing  activities; 
incidental  powers 
activities;  comments  due 
by  2-22-01;  published  11- 
24-00 
TRANSPORTATION 
DEPARTMENT 
Privacy  Act;  implementation; 
comments  due  by  2-20-01; 
published  1-8-01 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainworthiness  directives: 
Airbus;  comments  due  t>y  2- 

20-01;  published  1-18-01 
Bomt>ardier;  comments  due 
by  2-21-01;  published  1- 
22-01 
Construcciones 
Aeronauticas,  S.A.; 
comments  due  by  2-21- 
01;  published  1-22-01 
DG  Flugzeugbau  Gmt>H; 
comments  due  by  2-20- 
01;  published  1-9-01 


Eagle  Aircraft  Pty.  Ltd.; 
comments  due  by  2-23- 
01;  published  1-2-01 
Rockwell  Collins,  Inc.; 
comments  due  by  2-20- 
01;  published  1-5-01 
Airworthiness  standards: 
Special  conditions — 
Ayres  Corp.  Model  LM 
200  Loadmaster 
airplane;  comments  due 
by  2-21-01;  published 
1-22-01 
Class  E  airspace;  comments 
due  by  2-23-01;  published 
1-17-01 
Commercial  space 
transportation: 
Licensing  and  safety 
requirements  for  launch; 
corrunents  due  by  2-22- 
01;  published  10-25-00 
Licensing  and  safety 
requirements  for  launch; 
correction;  comments  due 
by  2-22-01;  published  2-8- 
01 

TREASURY  DEPARTMENT 
Internal  Revenue  Servics 
Income  taxes: 
Stock  transfer  rules 
Earnings  and  taxes 
carryover  comments 
due  by  2-20-01; 
published  11-15-00 

TREASURY  DEPARTMENT 

Balanced  Budget  Act  of  1997; 
implemerrtatkxi: 
District  of  Columbia 
retirement  plans;  Federal 


benefit  payments; 
comments  due  by  2-20- 
01;  published  12-22-00 


LIST  OF  PUBUC  LAWS 

Note:  The  List  of  Publk:  Laws 
for  the  106th  Congress, 
Second  Session  has  been 
completed  and  will  resume 
when  bills  are  enacted  Into 
publk;  law  during  the  next 
sesskm  of  Congress. 

A  cumulative  List  of  Publk: 
Laws  was  published  In  Part  II 
of  the  Federal  Register  on 
January  16,  2001. 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  will  resume 
servM^e  when  bills  are  enacted 
Into  law  during  the  next 
session  of  Congress. 

This  servk»  is  strictly  for  E- 
mail  notifnatk^n  of  new  laws. 
The  text  of  laws  is  not 
available  through  this  servKe. 
PENS  cannot  respond  to 
specific  Inquiries  sent  to  this 
address. 
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CFR  CHECKLIST 


Title 


Stock  NumtMr 


Pric*       Revision  Date 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  Is 

published  weekly.  It  Is  antinged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Printing 

Office. 

A  checklist  of  cun-ent  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  Issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  Is  revised  monthly. 

The  CFR  Is  available  free  on-line  through  the  Govemment  Printing 

Offrce's  GPO  Access  Service  at  http://www.access.gpo.gov/nara/cfr/ 

lndex.html.  For  infomnation  about  GPO  Access  call  the  GPO  User 

Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530. 

The  annual  rate  for  subscription  to  all  revised  paper  volumes  Is 

$951 .00  domestic,  $237.75  additional  for  foreign  mailing. 

Mail  onJers  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 

accompanied  by  remittance  (check,  money  order,  GPO  Deposit 

Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 

telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 

512-1800  from  8:00  a.m.  to  4:00  p.m.  eastem  time,  or  FAX  your 

charge  orders  to  (202)  512-2250. 

Title  Stock  NumtMr  Price       Revision  Date 

1,  2  (2  Reserved) (869-038-00001-3) 6.50       Apr.  1,  2000 

3  (1997  Compilotkxi 
and  Ports  100  and 
101) (869-042-00002-1) 22.00      'Jan.  1,2000 

4 (869-042-00003-0) 8.50       Jon.  1,2000 

5  Parts: 

1-699  (869-042-00004-8) 43.00        Jan.  1,  2000 

700-1 199 (869-042-00005-6) 31.00       Jan.  1,  2000 

12aO-End,  6  (6 
Reserved) (869-042-00006-4) 48.00       Jan.  1,2000 

7  Parts: 

1-26  (869-042-00007-2) 28.00  Jan.  1,2000 

27-52  (869-042-00008-1) 35.00  Jan.  1,2000 

53-209 (869-042-00009-9) 22.00  Jan.  1,  2000 

210-299 (869-042-00010-2) 54.00  Jan.  1,  2000 

300-399 (869-042-00011-1) 29.M  Jan.  1,  2000 

400-699 (869-042-00012-9) 41.00  Jan.  1,  2000 

700-899 (869-042-00013-7) 37.00  Jan.  1,  2000 

900-999 (869-042-00014-5) 46.00  Jan.  1,  2000 

1000-1 199  (869-042-00015-3) 18.00  Jan.  1,  2000 

1200-1599  (869-042-00016-1) 44.00  Jan.  1,  2000 

1600-1899  (869-042-00017-0) 61.00  Jan.  1,  2000 

1900-1939 (869-042-00018-8) 21.00  Jan.  1,2000 

1940-1949  (869-042-00019-6) 37.00  Jan.  1,  2000 

1950-1999  (869-042-00020-0) 38.00  Jan.  1,2000 

2000-End (869-042-00021-8) 31.00  Jan.  1,  2000 

8  (869-042-00022-6) 41.00       Jan.  1,2000 

9  Parts: 

1-199  (869-042-00023-4) 46.00        Jan.  1,  2000 

200-End  (869-O42-00024-2) 44.00        Jan.  1,2000 

10  Parts: 

1-50  (869-042-00025-1) 46.00  Jan.  1,2000 

51-199 (869-042-00026-P) 38.00  Jan.  1,  2000 

200-499 (869-O42-00027-7) 38.00  Jan.  1,  2000 

500-End  (869-042-00028-5) 48.00  Jan.  1,2000 

11  (869-042-00029-3) 23.00        Jan.  1,2000 

12  Parts: 

1-199  (869-042-00030-7) 18.00  Jan.  1,  2000 

200-219 (869-042-00031-5) 22.00  Jan.  1,  2000 

220-299 (869-042-00032-3) 45.00  Jan.  1,  2000 

300-499 (869-042-00033-1) 29.00  Jan.  1,  2000 

500-599 (869-042-00034-0) 26.00  Jan.  1,  2000 

600-€nd  (869-042-00035-8) 53.00  Jan.  1,2000 

13 (869-042-00036-6) 35.00       Jan.  1,  2000 


14  Parts: 

1-59  (869-042-00037-4) 58.00  Jon.  1.  2000 

60-139 (869-042-00038-2) 46.00  Jon.  1,  2000 

140-199 (869-038-00039-1) 17.00  *Jon.  1,  2000 

200-1199  (869-042-00040-4) 29.00  Jan.  1,  2000 

1200-End (869-042-00041-2) 25.00  Jan.  1,  2000 

15  Parts: 

0-299  (869-042-00042-1) 28.00  Jan.  1,  2000 

300-799 (869-042-00043-9) 45.00  Jon.  1,  2000 

800-End  (869-O42-00044-7) 26.00  Jan.  1,  2000 

16  Parts: 

0^999  (869-042-00045-5) 33.00  Jon.  1,  2000 

1000-End (869-042-00046-3) 43.00  Jan.  1,  2000 

17  Parts: 

1-199  (869-042-00048-0) 32.00  Apr.  1,2000 

200-239 (869-042-00049-8) 38.00  Apr.  1,  2000 

240-End  (869-042-00050-1) 49.00  Apr.  1,2000 

18  Parts: 

1-399  (869-042-00051-0) 54.00  Apr.  1,2000 

400-End  ..(869-042-00052-8) 15.00  Apr.  1,2000 

19  Parts: 

1-140  (869-042-00053-6) 40.00  Apr.  1,  2000 

141-199 (869-042-00054-4) 40.00  Apr.  1.  2000 

200-End  (869-042-00055-2) 20.00  Apr.  1,  2000 

20  Parts: 

1-399  (869-042-00056-1) 33.00  Apr.  1,  2000 

400-499 (869-042-00057-9) 56.00  Apr.  1,  2000 

500-€nd  (869-042-O0058-7) 58.00  Apr.  1,  2000 

21  Parts: 

1-99  (869-042-00059-5) 26.00  Apr.  1,  2000 

100-169 (869-042-00060-9) 30.00  Apr.  1,  2000 

170-199 (869-042-00061-7) 29.00  Apr.  1.  2000 

200-299 (869-042-00062-5) 13.00  Apr.  1,  2000 

300-499 (869-042-00063-3) 20.00  Apr.  1,  2000 

500-599 (869-042-00064-1) 31.00  Apr.  1,  2000 

600-799 (869-038-00065-0) 10.00  Apr.  1,  2000 

800-1299 (869-042-00066-8) 38.00  Apr.  1,  2000 

1300-End (869-042-00067-6) 15.00  Apr.  1,  2000 

22  Parts: 

1-299  (869-042-00068-4) 54.00  Apr.  1,  2000 

300-End  (869-042-00069-2) 31.00  Apr.  1,2000 

23  (86W)42-0007O-6) 29.00  Apr.  1,  2000 

24  Parts: 

0-199  (869-042-00071-4) 40.W  Apr.  1,  2000 

200-499 (869-042-00072-2) 37.00  Apr.  1,  2000 

500-699 (869-042-00073-1) 20.00  Apr.  1,  2000 

700-1699  (869-042-00074-9) 46XM  Apr.  1,  2000 

1700-£nd (869-042-00075-7) 18.00  *Apr.  1,  2000 

25  (869-042-00076-5) 52.00  Apr.  1,  2000 

26  Parts: 

§§1.0-1-1.60  (869-042-00077-3) 31.00  Apr.  1,  2000 

§§1.61-1.169 (869-042-00078-1) 56.00  Apr.  1,  2000 

§§1.170-1.300 (869-042-OO079-0) 38.00  Apr.  1,2000 

§§1.301-1.400 (869-042-00080-3) 29.00  Apr.  1,  2000 

§§1.401-1.440 (869-042-00081-1) 47.00  Apr.  1,  2000 

§§1.441-1.500..... (869-042-00082-0)  36.00  Apr.  1.  2000 

§§1.501-1.640 (869-042-00083-8) 32.00  Apr.  1,  2000 

§§1.641-1.850 (869-042-00084-6) 41.00  Apr.  1,  2000 

§§1.851-1.907  (869-042-00085-4) 43.00  Apr.  1,  2000 

§§1.908-1.1000  (869-042-00086-2) 41.00  Apr.  1,  2000 

§§1.1M1-1.1400  (869-042-00087-1) 45.00  Apr.  1.  2000 

§§1.1401-£nd  (869-042-00088-9) 66.00  Apr.  1,  2000 

2-29  (869-042-00089-7) 45.W  Apr.  1.2000 

30-39  (869-042-0009O-1) 31.00  Apr,  1,  2000 

40-49  (869-042-00091-9) 18.00  Apr.  1,  2000 

50-299 (869-042-00092-7) 23.00  Apr.  1,  2000 

300-499 (869-042-00093-5) 43.00  Apr.  1,  2000 

500-599 (869-042-00094-3) IZOO  Apr.  1,  2000 

600-£nd  (869-042-00095-1) 12.00  Apr.  1.2000 

27  Parts: 

1-199  


(869-042-00096-0) 59.00       Apr.  1,2000 
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stock  Numbw 


200-£ncl  (869-042-00097-8) 


18.00 


Ravteion  Data 
Apr.  1,2000 


28  Parts: 

0-42  (869-042-00098-«) 43.00 

43-end  (869-042-00099-4)  36.W 

29  Parts: 

0-99  (869-042-00100-1) 33.00 

100-499 (869-042-00101-0) 14.00 

500-899 (869-042-00102-*) 47.00 

900-1899 (869-042-00103-6) 24.00 

1900-1910  (§§  1900  to 

1910.999)  (869-042-00104-4) 46.00 

1910  (§§1910.1000  to 

end)  (869-042-00105-2) 28.00 

1911-1925 (869-042-00106-1) 20.00 

1926 (869-042-00107-9) 30.00 

1927-End (869-042-00108-7) 49.00 

30  Parts: 

1-199  (869-042-00109-5)  .. 

200-699 (869-042-00110-9)  .. 

700-&KI  (869-042-00111-7) .. 

31  Parts: 

0-199  (869-042-00112-5)  .. 

200-€nd  (869-042-00113-3)  .. 

32  Parts: 

1-39,  Vol.  I 15.00 

1-39,  Vol.  II 194)0 

1-39,  Vol.  Ill 18.00 


38.00 
33.00 
39.00 

23.00 
53.00 


1-190  (869-042-001 14-1) 

191-399 (869-042-001 15-0) 

400Hi29 (869-042-001 16-*) 

630-699 *.  (869-042-001 17-6) 

700-799 (869-042-00118-4) 

800-End  (869-042-00119-2) 

33  Parts: 

1-124  (869-042-00120-6) 

125-199 (869-042-0012M) 

200-End  (869-042-00122-5) 

34  Parts: 

1-299  (869-042-00123-1) 

300-399 (869-042-00124-9) 

400-End  (869-042-00125-7) 

35  (869-042-00126-5) 

36  Parts 

1-199  (869-042-00127-3) 

200-299 (869-042-00128-1) 

300-End  (869-042-00129-0) 

37 


51.00 
62.00 
35.00 
25.00 
31.00 
32.00 

35.00 
45.00 
36.00 

31.00 
28.00 
54.00 


24.00 
24.00 
43.00 


(869-042-00130-3) 32J0O 


38  Parts: 

0-17  (869-042-00131-1) 

1»-End  (869-042-00132-0) 


40.00 
47.00 


» (869-042-O0133-8) 28.00 

40  Parts: 

1-49 (869-042-00134-6) 37.00 

5(W1  (869-042-00135-4) 28.00 

52  (52.01-52.1018) (869-042-00136-2) 36.00 

52  (52.1019-End)  (869-042-00137-1) 44.00 

53-S9  (869-042-001 3&-9) 21.00 

60  (669-042-00139-7) 66.00 

61-62  ....(869-042-00140-1) 23.00 

63(63.1-63.1119) (869-042-00141-9) 66.00 

63  (63.1200-€nd)  (869-042-00 142-7) 49.00 

64-71  „ (869-042-00143-5) 12.00 

72-80  (869-042-00144-3) 47.00 

81-85  (869-042-0014&-1) 36.00 

86  (869-042-00146-0) 66.00 

87-135 (869-042-00146-8) 66.00 

136-149 (869-042-00148-6) 42.00 

150-189 (869-042-00149-4) 38.00 

190-259 (869-042-00150-8) 25.00 


July 
July 

July 
July 
July 
July 

*July 

'July 
July 

*July 
July 

July 
July 
July 

July 
July 

2  July 
2July 
2July 
July 
July 
July 
July 
July 
July 

July 
July 
July 

July 
July 
July 


10.00        July 


July 
July 
July 

July 

July 
July 

July 

July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 


,2000 
,2000 

,2000 
.2000 
,2000 
,2000 

.2000 

,2000 
,2000 
,2000 
,2000 

,2000 
,2000 
,2000 

,2000 
,2000 

,  1984 
,  1984 
,  1984 
,2000 
,2000 
,2000 
,2000 
,2000 
,2000 

,2000 
,2000 
,2000 

,2000 
,2000 
,2000 

,2000 

,2000 
,2000 
,2000 

,2000 

,2000 
,2000 

,2000 

,2000 
,2000 
,2000 
,2000 
,2000 
,2000 
,2000 
,2000 
,2000 
,2000 
,2000 
,2000 
,2000 
,2000 
,2000 
,2000 
,2000 


TlgQ  Stock  NumtMT 

260-265 (869-042-00151-6) 

266-299 (869-042-00152-4) 

300-399 (869-042-00153-2) 

400-424 (869-042-00154-1) 

425-699 (869-042-00155-9) 

700-789 (869-042-00156-7) 

790-£nd  (869-042-00157-5) 

41  Chaptars: 

1, 1-1  to  1-10 

1, 1-11  to  Appendix,  2  (2  Reserved) 

3-6 

7  

8  

9  

10-17  

18,  Vol.  I,  Ports  1-5  

18,  Vol.  II,  Ports  6-19 

18,  Vol.  Ill,  Ports  20-52 

19-100  ^ 

1-100  (869-042-00158-3)  . 

101  (869-042-00159-1) . 

102-200 (869-042-00160-5)  , 

201-End  (869-042-00161-3)  . 

42  Parts: 

1-399  (869-042-00162-1)  . 

400-429 (869-042^)0163-0) . 

430-End  (869-042-00164-8)  . 

43  Parts: 

1-999  (869-042-00165-6)  . 

lOOO-end  (869-042-00166-4)  . 

44  (869-042-00167-2)  . 

45  Parts: 

1-199  (869-042-00168-1)  . 

200499 (869-042-00169-9)  . 

500-1199 (869-042-00170-2)  . 

1200-End (869-038-00171-1)  . 

46  Parts: 

1-40  (869-038-00172-9)  . 

'41-69  (869-038-00173-7) . 

70-89  (869-038-00174-5) . 

90-139 (869-042-00175-3)  . 

140-155 (869-038-00176-1)  . 

156-165 (869-038-00177-2)  . 

166-199 (869-038-00178-8)  . 

200-499 (869-03MI0 179-6)  . 

500-€nd  (869-042-00180-0)  . 

47  Parts: 

0-19  (869-038-00181-1)  . 

20-39  (869-042-00182-6)  . 

40-69  (869-042-00183-4)  . 

70-79  (869-042-00184-2)  . 

80-€nd  (869-042-00185-1)  . 

48  Chapters: 

1  (Ports  1-51)  (869-042-00186-9)  . 

1  (Ports  52-99)  (869-042-00187-7)  . 

2  (Ports  201-299) (869-038-00188-8)  . 

3-6 (869-038-00189-3)  . 

7-14  (869-042-00 190-7)  . 

•15-28  (869-042-00191-5)  . 

29-€nd  (869-042-00192-3)  . 

49  Parts: 

•1-99 (869-042-00193-1)  . 

•100-185  (869-042-00194-0)  . 

186-199 (869^)42-00195-8)  . 

•200-399  (869-042-00196-6) . 

400-999 (869-038-00197-7)  . 

1000-1199  (869-042-00198-2)  . 

1200-End (869-042-00199-1)  . 

50  Parts: 

•1-199 (869-042-00200-8)  . 

200-599 (869-042-00201-6)  . 


Pric© 

Revision  Data 

36.00 

July  1 

,2000 

35.00 

July  1 

,2000 

29.00 

July  1 

,2000 

37.00 

July  1 

,2000 

48.00 

July  1 

,2000 

46.00 

July  I 

,2000 

23.00 

*July  1 

,2000 

13.00 

3  July  1 

,  1984 

13.00 

3  July  1 

,  1984 

14.00 

J  July  1 

,  1984 

6.00 

3July  1 

,  1984 

4.50 

3July  1 

,  1984 

\3JO0 

3July  1 

.  1984 

9.50 

3  July  1 

,  1984 

13.00 

3  July  1 

.  1984 

13.00 

JJuly  1 

,  1984 

13.00 

3July  1 

,  1984 

13.00 

3  July  1 

,  1984 

15.00 

July  1 

.2000 

37.00 

July  1 

,2000 

21D0 

July  1 

,2000 

16.00 

July  1 

,2000 

53.00 

Oct.  1 

,2000 

55.00 

Oct.  1 

,2000 

57.00 

Oct.  1 

,  2000 

45.00 

Oct.  1 

.2000 

55.00 

Oct.  1 

,2000 

45.00 

Oct.  1 

,2000 

50.00 

Oct.  1 

,  2000 

29.00 

Oct.  1 

,2000 

45.00 

Oct.  1 

,  2000 

54.00 

Oct.  1 

,  2000 

42.00 

Oct.  1 

,2000 

34.W 

Oct.  1 

,2000 

13O0 

Oct.  1 

,  2000 

41.00 

Oct.  1 

,2000 

23.00 

Oct.  1 

.2000 

21.00 

Oct.  1 

,  1999 

42.00 

Oct.  1 

,2000 

36.00 

Oct.  1 

,2000 

23.00 

Oct.  1 

,2000 

39.00 

Oct.  1 

,  1999 

41. W 

Oct.  1 

,  2000 

41.00 

Oct.  1 

,2000 

54.00 

Oct.  1 

2000 

54.00 

Oct.  1 

2000 

57.00 

Oct.  1 

2000 

45.00 

Oct.  1 

2000 

36.00 

Oct.  1 

1999 

40.00 

Oct.  1 

2000 

52.00 

Oct.  1 

2000 

53.00 

Oct.  1 

2(X)0 

38.00 

Oct.  1 

2000 

53.00 

Oct.  1 

2000 

57.00 

Oct.  1 

2000 

17.00 

Oct.  1 

2000 

57.00 

Oct.  1 

2000 

57.00 

Oct.  1 

1999 

25.00 

Oct.  1 

2000 

21.00 

Oct.  1 

2000 

55.00 

Oct.  1 

2000 

35.00 

Oct.  1 

'Am 

TMi 

600-End 


Stock  Numbar  Prica 

(869-038-00202-7) 37.00 


CFR  Index  and  Findings 

Aids (869-042-00047-1) 53.00 

Complete  1999  CFR  set 951.00 

Mterofiche  CFR  Edition: 

Subscription  (moiled  as  issued) 290.00 

Individud  copies 1.00 

Complete  set  (one-time  moiling)  247 .n 

Complete  set  (one-tinne  moiling)  264.00 


Ravision  Date 
Oct.  1,  1999 

Jon.  1,2000 
1?99 

1999 
1999 
1997 
1996 

<  Because  Title  3  is  an  annual  compilation,  mis  volume  and  ail  previous  volumes 
shoukj  be  retained  as  a  permanent  reference  source. 

'The  July  1,  1985  edition  of  32  CFR  Ports  1-189  contains  a  note  only  for 
Ports  1-39  Inclusive.  For  ttte  full  text  of  tt>e  Defense  Acquisition  Regulations 
in  Parts  1-39,  consult  ttw  ttvee  CFR  volumes  Issued  as  of  July  1,  1984,  containing 
ttvte  ports. 

ilhe  July  1,  1985  edition  of  41  CFR  Ctwpters  1-100  contains  a  note  only 
for  Ctrapters  1  to  49  inclusive.  For  the  full  text  of  procurement  regulations 
in  Chapters  1  to  49,  consult  the  eleven  CFR  volumes  issued  os  of  July  1, 
1984  containing  those  chapters. 

*No  an^endments  to  this  volume  were  promulgated  during  the  period  Januanr 
1,  1999,  through  January  1,  2000.  The  CFR  volume  issued  as  of  Januan'  1, 
1999  shoukJ  be  retained. 

*l4o  amendments  to  this  volume  were  promulgated  during  the  period  Aprl 
1,  1999,  through  April  1,  2000.  The  CFR  volume  issued  as  of  April  1 ,  1999  shouM 
be  retained. 

♦No  amendments  to  this  volume  were  promulgated  during  the  period  July 
1,  1999,  through  July  1,  2000.  The  CFR  volume  issued  as  of  July  1,  1999  shouM 
be  retained.. 
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The  FEDERAL  REGISTER  is  published  daily.  Monday  through 
Friday,  except  official  holidays,  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration, 
Washington.  DC  20408,  under  the  Federal  Register  Act  (44  U.S.C. 
Ch.  IS)  and  the  regulations  of  the  Administrative  Committee  of 
the  Federal  Register  (1  CFR  Ch.  I).  The  Superintendent  of 
Documents,  U.S.  Government  Printing  Office,  Washington,  DC 
20402  is  the  exclusive  distributor  of  the  official  edition. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  hy 
Federal  ag<»nri8S.  These  include  Presidential  proclamations  and 
Executive  Orders,  Federal  agency  documents  naving  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress,  and  other  Federal  agency  documents  of  public 
interest. 

Documents  are  on  file  for  public  inspection  in  the  Office  of  the 
F<*derat  Ri»oi<!ter  the  day  before  they  are  published,  unless  the 
issuing  agency  requests  earlier  Rling.  For  a  list  of  documents 
currently  on  file  for  public  inspection,  see  http://www.nara.gov/ 
fedreg. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  the  Federal  Register  as  the  official  serial  publication 
established  under  the  Federal  Register  Act.  Under  44  U.S.C.  1507, 
the  contents  of  the  Federal  Register  shall  be  judicially  noticed. 

The  Federal  Register  is  published  in  paper  and  on  24x  microfiche. 
It  is  also  available  online  at  no  charge  as  one  of  the  databases 
on  GPO  Access,  a  service  of  the  U.S.  Government  Printing  Office. 

The  online  edition  of  the  Federal  Register  is  issued  under  the 
authority  of  the  Administrative  Committee  of  the  Federal  Register 
as  the  omcial  legal  equivalent  of  the  paper  and  microfiche  editions 
(44  U.S.C.  4101  and  1  CFR  5.10).  It  is  updated  by  6  a.m.  each 
day  the  Federal  Register  is  published  and  it  includes  both  text 
and  graphics  from  Volume  59,  Number  1  (January  2,  1994)  forward. 

GPO  Access  users  can  choose  to  retrieve  online  Federal  Register 
documents  as  TEXT  (ASCII  text,  mphics  omitted),  PDF  (Adobe 
Portable  Document  Format,  including  full  text  and  all  graphics), 
or  SUMMARY  (abbreviated  text)  files.  Users  should  carefully  check 
retrieved  material  to  ensure  that  documents  were  properly 
downloaded. 

On  the  World  Wide  Web,  connect  to  the  Federal  Register  at  http:/ 
/www.access.gpo.gov/nara.  Those  without  World  Wide  Web  access 
can  also  connect  with  a  local  WAIS  client,  by  Telnet  to 
swais.access.opo.gov,  or  by  dialing  (202)  512-1661  with  a  computer 
and  modem.  When  using  Telnet  or  modem,  type  swais,  then  log 
in  as  guest  with  no  password. 

For  more  information  about  GPO  Access,  contact  the  GPO  Access 
User  Support  Team  by  E-mail  at  gpoaccess@gpo.gov',  by  fax  at 
(202)  512-1262;  or  call  (202)  512-1530  or  1-888-293-6498  (toll 
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rhis  section  of  the  FEDERAL  REGISTER 
K>ntains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  l<eyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  201 
[Regulation  A] 

Extensions  of  Credit  by  Federal 
Reserve  Banlcs;  Change  in  Discount 
Rate 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Final  rule. 

SUMMARY:  The  Board  of  Governors  has 
amended  its  Regulation  A  on  Extensions 
of  Credit  by  Federal  Reserve  Banks  to 
reflect  its  approval  of  a  decrease  in  the 
basic  discount  rate  at  each  Federal 
Reserve  Bank.  The  Board  acted  on 
requests  submitted  by  the  Boards  of 
Directors  of  the  twelve  Federal  Reserve 
Banks. 

DATES:  The  amendments  to  part  201 
(Regulation  A)  were  effective  January 
31,  2001.  The  rate  changes  for 
adjustment  credit  were  effective  on  the 
dates  specified  in  12  CFR  201.51. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  J.  Johnson,  Secretary  of  the 
Board,  at  (202)  452-3259,  Boafd  of 
Governors  of  the  Federal  Reserve 
System,  20th  and  C  Streets  NW., 
Washington,  DC  20551. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  of  sections  10(b),  13, 14, 
19,  et  al.,  of  the  Federal  Reserve  Act,  the 
Board  has  amended  its  Regulation  A  (12 
CFR  part  201}  to  incorporate  changes  in 
discoimt  rates  on  Federal  Reserve  Bank 
extensions  of  credit.  The  discoimt  rates 
are  the  interest  rates  charged  to 
depository  institutions  when  they 
borrow  from  their  district  Reserve 
Banks. 


The  "basic  discount  rate"  is  a  fixed 
rate  charged  by  Reserve  Banks  for 
adjustment  credit  and,  at  the  Reserve 
Banks'  discretion,  for  extended  credit 
for  up  to  30  days.  In  decreasing  the 
basic  discount  rate  from  5.5  percent  to 
5.0  percent,  the  Board  acted  on  requests 
submitted  by  the  Boards  of  Directors  of 
the  twelve  Federal  Reserve  Banks.  The 
new  rates  were  effective  on  the  dates 
specified  below.  The  50-basis-point 
decrease  in  the  discount  rate  was 
associated  with  a  similar  decrease  in  the 
federal  funds  rate  approved  by  the 
Federal  Open  Market  Committee  and 
annoimced  at  the  same  time. 

Consumer  and  business  confidence 
has  eroded  further,  exacerbated  by 
rising  energy  costs  that  continue  to 
drain  consumer  purchasing  power  and 
press  on  business  profit  margins.  Partly 
as  a  consequence,  retail  sales  and 
business  spending  on  capital  equipment 
have  weakened  appreciably.  In 
response,  manufacturing  production  has 
been  cut  back  sharply,  with  new 
technologies  appearing  to  have 
accelerated  the  response  of  production 
and  demand  to  potential  excesses  in  the 
stock  of  inventories  and  capital 
equipment. 

Taxen  together,  and  with  inflation 
contained,  these  circiunstances  have 
called  for  a  rapid  and  forceful  response 
of  monetary  policy.  The  longer-term 
advances  in  technology  and 
accompanying  gains  in  productivity, 
however,  exhibit  few  signs  of  abating 
and  these  gains,  along  with  the  lower 
interest  rates,  should  support  growth  of 
the  economy  over  time. 

Nonetheless,  the  Committee  continues 
to  believe  that  against  the  background  of 
its  long-nm  goals  of  price  stability  and 
sustainable  economic  growrth  and  of  the 
information  currently  available,  the 
risks  are  weighted  mainly  toward 
conditions  that  may  generate  economic 
weakness  in  the  foreseeable  futiu«. 

Regulatory  Flexibility  Act  Certification 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  the  Board  certifies  that  the 
change  in  the  basic  discount  rate  will 
not  have  a  significant  adverse  economic 


impact  on  a  substantial  number  of  small 
entities.  The  rule  does  not  impose  any 
additional  requirements  on  entities 
affected  by  the  regulation. 

Administrative  Procedure  Act 

The  provisions  of  5  U.S.C.  553(b) 
relating  to  notice  and  pubUc 
participation  were  not  followed  in 
connection  with  the  adoption  of  the 
amendment  because  the  Board  for  good 
cause  finds  that  delaying  the  change  in 
the  basic  discoimt  rate  in  order  to  allow 
notice  and  public  comment  on  the 
change  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  in 
fostering  price  stability  and  sustainable 
economic  growth. 

The  provisions  of  5  U.S.C.  553(d)  that 
prescribe  30  days  prior  notice  of  the 
effective  date  of  a  rule  have  not  been 
followed  because  section  553(d) 
provides  that  such  prior  notice  is  not 
necessary  whenever  there  is  good  cause 
for  finding  that  such  notice  is  contrary 
to  the  public  interest.  As  previously 
stated,  the  Board  determined  that 
delaying  the  changes  in  the  basic 
discount  rate  is  contrary  to  the  public 
interest. 

List  of  Sul^ects  in  12  CFR  Part  201 

Banks,  banking,  Credit,  Federal 
Reserve  System. 

For  the  reasons  set  out  in  the 
preamble,  12  CFR  part  201  is  amended 
as  set  forth  below: 

PART  201— EXTENSIONS  OF  CREDIT 
BY  FEDERAL  RESERVE  BANKS 
(REGULATION  A) 

1.  The  authority  citation  for  12  CFR 
part  201  continues  to  read  as  follows: 

Authority:  12  U.S.C.  343  et  seq..  347a. 
347b,  347c,  347d,  348  et  seq..  357,  374,  374a 
and  461. 

2.  Section  201.51  is  revised  to  read  as 
follows: 

§  201 .51    Adjustment  credit  for  depository 
Institutions. 

The  rates  for  adjustment  credit 
provided  to  depository  institutions 
under  §  201.3(a)  are: 


Federal  Reserve  Bank 


Boston  

New  Yor1<  .... 
Philadelphia 
li^veland  .... 


Rate 


5.0 
5.0 
5.0 
5.0 


Effective 


January  31 .  2001 
January  31,  2001. 
January  31.  2001. 
January  31 ,  2001 . 
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Federal  Reserve  Bank 


Effective 


Richmond  

AUanta  

Chicago  

St.  Louis  

Minneapolis  ... 
Kansas  City  ... 

Dallas 

San  Francisco 


January  31,  2001. 
January  31,  2001. 
January  31 ,  2001 . 
February  1,  2001. 
January  31 ,  2001 . 
Fetxuary  1 ,  2001 . 
January  31,  2001. 
January  31 ,  2001 . 


Dated:  By  order  of  the  Board  of  Governors 
of  the  Federal  Reserve  System,  February  7, 
2001. 

Jenniiier  J.  Johnson, 
Secretary  of  the  Board. 
(FR  Doc.  01-3564  Filed  2-12-01;  8:45  am] 
■LUNO  COOE  «210-01-«> 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Dodwt  No.  2000-SW-56-AD;  Amendment 
39-12104;  AD  2001-03-03] 

RIN  2120-AA64 

Airworthiness  Directives;  Beil 
Heiicopter  Textron,  inc.  Modsi  21 4B 
and  214B-1  Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  for 
Bell  Helicopter  Textron,  hic.  (BHTI) 
Model  214B  and  214B-1  helicopters. 
This  action  requires,  within  10  hours 
time-in-service  (TIS),  determining  the 
hours  TIS  for  certain  main  rotor 
outboard  strap  fitting  assemblies  and 
creating  appropriate  records.  This  action 
also  requires,  if  any  main  rotor  outboard 
strap  fitting  assembly  (strap  fitting)  is 
determined  to  have  2,500  or  more  hoius 
TIS  or  the  hoiu^  TIS  cannot  be 
determined,  replacing  the  strap  fitting 
with  an  airworthy  strap  fitting  before 
further  flight.  This  action  also 
establishes  a  2,500-hour  retirement  life 
for  the  str^p  fitting  and  revises  the 
Airworthiness  Limitations  section 
accordingly.  This  amendment  is 
prompted  by  fatigue  testing  that 
indicates  a  fatigue  crack  may  occiu:  in 
the  strap  fitting  with  resulting  failure. 
The  actions  specified  in  this  AD  are 
intended  to  prevent  failure  of  a  strap 
fitting,  separation  of  a  main  rotor  blade, 
and  subsequent  loss  of  control  of  the 
helicopter. 

DATES:  Effective  February  28,  2001. 


Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
April  16,  2001. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  2000-SW- 
56-AD,  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth,  Texas  76137.  You  may 
also  send  comments  electronically  to 
the  Rules  Docket  at  the  following 
address:  9-asw-adcomments@faa.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Kohner,  Aviation  Safety 
Engineer,  FAA,  Rotorcraft  Directorate, 
Rotorcraft  Certification  Office,  Fort 
Worth,  Texas  76193-0111,  telephone 
(817)  222-5447,  fax  (817)  222-5783. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  adopts  a  new  AD  for  BHTI 
Model  214B  and  214B-1  helicopters. 
This  action  requires,  within  10  hours 
TIS,  determining  the  hours  TIS  for  each 
strap  fitting,  P/N  214-010-185-107,  and 
creating  a  component  history  card  or 
equivalent  record  for  each  strap  fitting. 
This  action  also  requires  that  if  a  strap 
fitting  has  2,500  or  more  hours  TIS  or 
if  the  hours  TIS  caimot  be  determined, 
replacing  the  strap  fitting  with  an 
airworthy  strap  fitting  before  further 
flight.  This  strap  fitting  is  structurally 
identical  to  strap  fitting,  P/N  214-010- 
189-103,  which  currently  has  a 
retirement  life  of  2,500  hours.  The  strap 
fitting  has  been  sold  for  spares  since 
approximately  1982.  This  amendment  is 
prompted  by  fatigue  testing  which 
indicates  that  a  fatigue  crack  may  occur 
in  the  strap  fitting  leading  to  failure  of 
the  strap  fitting  if  it  is  allowed  to  remain 
in  service  in  excess  of  2,500  hours.  The 
actions  specified  in  this  AD  are 
intended  to  prevent  a  failure  of  a  strap 
fitting,  separation  of  a  main  rotor  blade, 
and  subsequent  loss  of  control  of  the 
helicopter. 

The  FAA  has  reviewed  BHTI  Alert 
Service  Bulletin  214-00-62,  dated  June 
2,  2000,  which  describes  procedures  for 
establishing  a  2,500-hour  airworthiness 
life  pending  formal  revision  of  the  214B 
series  Maintenance  Manual  and 
provides  information  to  determine 


continued  serviceabiUty  for  strap  fitting, 
P/N  214-010-185-107. 

We  have  identified  an  unsafe 
condition  that  is  likely  to  exist  or 
develop  on  other  BHTI  Model  214B  and 
214B-1  helicopters  of  the  same  type 
design.  Therefore,  this  AD  is  being 
issued  to  require  the  following  for  each 
strap  fitting,  P/N  214-010-185-107: 

•  Within  10  hours  TIS,  by  referring  to 
the  helicopter  maintenance  records, 
create  a  component  history  card  or 
equivalent  record  for  each  strap  fitting 
and  record  the  hours  TIS  and  serial 
number. 

•  If  the  hours  TIS  cannot  be 
determined,  replace  the  strap  fitting 
with  an  airworthy  strap  fitting  before 
further  flight. 

•  If  the  strap  fitting  has  accumulated 
2,500  or  more  hoius  TIS,  replace  it  with 
an  airworthy  strap  fitting  before  further 
flight. 

•  Continue  to  record  the  subsequent 
hours  TIS. 

•  Revise  the  Airworthiness 
Limitations  section  of  the  maintenance 
manual  by  establishing  a  retirement  life 
of  2.500  hours  TIS  for  the  strap  fitting. 

The  short  compliance  time  involved 
is  required  because  the  previously 
described  critical  imsafe  condition  can 
adversely  affect  the  controllability  and 
structiual  integrity  of  the  helicopter. 
Therefore,  replacing  any  strap  fitting, 
P/N  214-010-185-107,  that  has  2,500  or 
more  hours  TIS  or  a  strap  fitting  for 
which  the  hours  TIS  cannot  be 
determined  is  required  within  10  hours 
TIS,  and  this  AD  must  be  issued 
immediately. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

The  FAA  estimates  that  1 1  helicopters 
will  be  affected  by  this  proposed  AD, 
that  it  will  take  approximately  14  work 
hours  to  replace  each  of  the  2  strap 
fittings,  2  work  hours  to  create  a  new 
component  history  card,  and  10  work 
hoius  annually  to  maintain  the  records, 
and  that  the  average  labor  rate  is  $60  per 
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'  vork  hour.  Required  parts  will  cost 
Approximately  $4807  per  helicopter. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
Estimated  to  be  $79,277  the  first  year 
^suming  all  strap  fittings  will  be 
Replaced. 

Coniments  Invited 

Although  this  action  is  in  the  form  of 
k  final  rule  that  involves  requirements 
Effecting  flight  safety  and,  thus,  was  not 

{ireceded  by  notice  and  an  opportunity 
or  public  comment,  comments  are 
invited  on  this  nde.  Interested  persons 
ire  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  niunber  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  "ADDRESSES."  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
$uggestions  is  extremely  helpful  in 
Evaluating  the  effectiveness  of  the  AD 
^ction  and  determining  whether 
Additional  rulemaking  action  would  be 
fieeded. 

I    Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
tnodify  the  rule.  All  comments 
Submitted  will  be  available  in  the  Rules 
Pocket  for  examination  by  interested 
taersons.  A  report  that  summarizes  each 
FAA-public  contact  concerned  with  the 
^bstance  of  this  AD  will  be  filed  in  the 
^ules  Docket. 

.  Commenters  wishing  the  FAA  to 
Acknowledge  receipt  of  their  mailed 
Comments  submitted  in  response  to  this 
tule  must  submit  a  self-addressed, 
Stamped  postcard  on  which  the 
jfoUowing  statement  is  made: 
f'Comments  to  Docket  No.  2000-SW- 
B6-AD."  The  postcard  will  be  date 
stamped  and  retiuned  to  the 
pommenter. 

I    The  regulations  adopted  herein  will 
hot  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
|iave  federalism  implications  under 
Executive  Order  13132. 
i    The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 

md  that  it  is  not  a  "significant 


regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedxires,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

S39.13    [AmwKtod] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

2001-03-03    Bell  Helicopter  Textron,  Inc.: 

Amendment  3&-12104.  Docket  No. 
2000-SW-56-AD. 

Applicability:  Model  214B  and  214B-1 
helicopters,  with  a  main  rotor  outboard  strap 
fitting  assembly  (strap  fitting),  part  number 
(P/N)  214-010-185-107,  installed, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/ operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  em  assessment  of 
the  effect  of  the  modiHcation,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Within  10  hours  time-in- 
service  (TIS),  unless  accomplished 
previously. 

To  prevent  failure  of  a  strap  fitting, 
separation  of  a  main  rotor  blade,  and 
subsequent  loss  of  control  of  the  helicopter, 
accomplish  the  following: 


Note  2:  Bell  Helicopter  Textron  Alert 
Service  Bulletin  214-00-62  dated  June  2, 
2000,  pertains  to  the  subject  of  this  AD. 

(a)  By  referring  to  the  helicopter 
maintenance  records,  create  a  component 
history  card  or  equivalent  record  for  each 
strap  fitting,  and  record  the  hours  TIS  and 
serial  number. 

(1)  If  the  hours  TIS  cannot  be  determined, 
replace  the  strap  fitting  with  an  airworthy 
strap  fitting  before  further  flight. 

(2)  If  the  strap  fitting  has  accumulated 
2,500  or  more  hours  TIS,  replace  it  with  an 
airworthy  strap  fitting  before  further  flight. 

(b)  After  accomplishing  paragraph  (a)  of 
this  AD,  continue  to  record  the  subsequent 
hours  TIS. 

(c)  This  AD  revises  the  Airworthiness 
Limitations  section  of  the  maintenance 
manual  by  establishing  a  life  limit  of  2,500 
hours  TIS  for  the  strap  fitting, 

P/N  214-010-185-107. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Rotorcraft 
Certification  Office,  Rotorcraft  Directorate, 
FAA.  Operators  shall  submit  their  requests 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Rotorcraft 
Certification  Office. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Rotorcraft  Certification 
Office. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  14  CFR  21.197  and  21.199 
to  operate  the  helicopter  to  a  location  where 
the  requirements  of  this  AD  can  be 
accomplished. 

(f)  This  amendment  becomes  effective  on 
February  28,  2001. 

Issued  in  Fort  Worth,  Texas,  on  February 
1,2001. 
Eric  Bries, 

Acting  Manager,  Rotorcraft  Directorate,, 
Aircraft  Certification  Service. 
[FR  Doc.  01-3179  Filed  2-12-01;  8:45  am) 

BILUNG  COOE  491fr-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  2001-ASW-03] 

Establishment  of  Class  E  Airspace, 
Sugar  Land,  TX 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  establishes 
Class  E  airspace  at  Sugar  Land,  TX.  This 
action  is  prompted  by  a  non-federal  air 
traffic  control  tower  that  currenUy 
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operates  only  during  specified  hours  at 
this  airport.  The  intended  effect  of  this 
rule  is  to  provide  adequate  controlled 
airspace  for  aircraft  operating  in  the 
vicinity  of  Sugar  Land  Municipal/Hull 
Field,  Sugar  Land,  TX.  when  the  control 
tower  is  not  operating. 
DATES:  Effective  0901  UTC.  May  17, 
2001 .  Comments  must  be  received  on  or 
before  March  30.  2001. 
ADDRESSES:  Send  conunents  on  the  rule 
in  triplicate  to  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  Southwest 
Region.  Docket  No.  2001-AWS-03,  Fort 
Worth,  TX  76193-0520.  The  official 
docket  may  be  examined  in  the  Office 
of  the  Regional  Counsel,  Southwest 
Region,  Federal  Aviation 
Administration,  2601  Meacham 
Boulevard,  Room  663,  Fort  Worth,  TX, 
between  9  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Airspace  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration,  Southwest  Region, 
Room  414,  Fort  Worth,  TX. 
FOR  FURTHER  INF0RMATK3N  CONTACT: 
Donald  J.  Day,  Airspace  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0520,  telephone  817- 
222-5593. 

SUPPLEMENTARY  INFORMATKWi:  This 
amendment  to  14  CFR  part  71 
establishes  Class  E  airspace  at  Sugar 
Land,  TX.  This  action  is  prompted  by  a 
non-federal  air  traffic  control  tower  that 
currently  operates  only  during  specified 
hours  at  this  airport.  The  intended  effect 
of  this  rule  is  to  provide  adequate 
controlled  airspace  for  aircraft  operating 
in  the  vicinity  of  Sugar  Land  Municipal/ 
Hull  Field,  Sugar  Land.  TX.  when  the 
control  tower  is  not  operating.  On 
March  4, 1999,  a  proposal  to  amend  14 
CFR  part  71  to  establish  Class  D  and 
Class  E  airspace  at  Sugar  Land,  TX,  was 
published  in  the  Federal  Register  (64 
FR  10410).  The  proposal  was  to 
establish  Class  D  and  Class  E  airspace 
extending  upward  from  the  surfece  to 
and  including  2,600  feet  MSL,  within  a 
4.2-mile  radius  of  the  Sugar  Land 
Municipal/Hull  Airport,  Sugar  Land, 
TX.  The  published  notice  proposed  to 
establish  Class  E  airspace  to  protect 
aircraft  operations  while  the  control 
tower  was  not  operating.  However,  the 
necessary  weather  equipment  was  not 
available,  therefore,  the  Class  D  airspace 
reverted  to  Class  G  airspace  when  the 
control  tower  is  not  in  operation.  Since 
weather  equipment  is  necessary  for 
Class  E  sur&ce  airspace,  a  final  rule 
establishing  only  Class  D  airspace  was 


published  (64  FR  51208,  September  22, 

1999.  The  weather  equipment  is  now 
available  and  operational. 

Class  E  airspace  designations  are 
published  in  Paragraph  6002  of  FAA 
Order  7600. 9H,  dated  September  1, 

2000,  and  effective  September  16,  2000, 
which  is  incorporated  by  reference  in  14 
CFR  §  71.1.  The  Class  E  airspace 
designation  hsted  in  this  dociunent  will 
be  published  subsequently  in  the  order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regidation  will  not  result  in  adverse  or 
negative  comment  and  therefore  is 
issuing  it  as  a  direct  final  rule.  A 
substantial  number  of  previous 
opportuinities  provided  to  the  public  to 
comment  on  substantially  identical 
actions  have  resulted  in  negligible 
adverse  conunents  or  objections.  Unless 
a  written  adverse  or  negative  comment, 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  comment  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  comment  period,  the  FAA  will 
publish  a  dociunent  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  dociunent  will  be 
published  in  the  Federal  Register.  This 
dociunent  may  withdraw  the  direct  final 
rule  in  whole  or  in  part.  After 
considering  the  adverse  or  negative 
comment,  we  may  publish  another 
direct  final  rule  or  publish  a  notice  of 
proposed  rulemaking  with  a  new 
comment  period. 

Conunents  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule,  comments  are  invited  on 
this  rule.  Interested  persons  are  invited 
to  comment  on  this  rule  by  submitting 
such  written  data,  views,  or  argiunents 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  is  needed. 


Comments  are  specifically  invited  on 
the  overall  regulatory,  economic,         /" 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
siunmarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  2001-AWS-03."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  will  not 
have  federalism  implications  under 
Executive  Order  13132. 

Further,  the  FAA  has  determined  that 
this  regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments  and  only  involves  an 
established  body  of  technical 
regulations  that  require  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  Therefore,  I 
certify  that  this  regulation  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  Since  this  rule  involves 
routine  matters  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
does  not  warrant  preparation  of  a 
Regulatory  Flexibility  Analysis  because 
the  anticipated  impact  is  so  minimal. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  amends  14 
CFR  part  71  as  follows: 
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PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
)art  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
10120;  E.O.  10854;  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389. 

71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9H, 
Airspace  Designations  and  Reporting 
Points,  dated  September  1,  2000,  and 
effective  September  16,  2000,  is 
amended  as  follows: 


Paragraph  6002    Class  E  airspace  areas 
extending  upward  from  the  surface  of  the 
earth. 


ASW  TX  E2  Houston  Sugar  Land,  TX  [New] 

Sugar  Land,  Sugar  Land  Municipal  Airport/ 
Hull  Field.  TX 
(Lat.  29°37'20'N..  long.  95°39'24'W.) 
ilVithin  a  4.2-mile  radius  of  Sugar  Land 
Municipal/Hull  Field.  This  Class  E  airspace 
is  effective  during  the  specific  dates  and 
imes  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
*         *         *         * 

Issued  in  Fort  Worth.  TX  on  January  25, 
2001. 
Robert  N.  Stevens, 

Acting  Manager,  Air  Traffic  Division, 
Southwest  Region. 

{FR  Doc.  01-3645  Filed  2-12-01;  8:45  am] 
BHJJNQ  cooe  4eiO-1»-« 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

lAirspace  Docket  No.  99-ANM-10] 

Modification  of  Class  E  Airspace,  St. 
George,  UT 

IGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
I^CnON:  Final  rule. 


SUMMARY:  This  action  modifies  the  St. 
George,  UT,  Class  E  airspace  to 
accommodate  airspace  required  for  the 
establishment  of  a  new  Standard 
Instnunent  Approach  Procedure  (SlAP) 
to  the  St.  George  Municipal  Airport,  St. 
George,  UT. 

EFFECTIVE  DATE:  0901  UTC,  March  22, 
2001. 


FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Diuham,  ANM-520.7,  Federal 
Aviation  Administration,  Docket  No. 
99-ANM-lO,  1601  Lind  Avenue  SW, 
Renton,  Washington  98055-4056: 
telephone  number:  (425)  227-2527. 

SUPPt^MENTARY  INFORMATION: 

t 
History 

On  September  21,  2000,  the  FAA 
proposed  to  amend  Title  14  Code  of 
Federal  Regulations,  part  71  (14  CFR 
part  71)  by  modifying  Class  E  airspace 
at  St.  George,  UT,  in  order  to 
accommodate  a  new  Area  Navigation 
(RNAV)  SIAP  to  Runway  34  at  St. 
George  Municipal  Airport,  St.  George, 
UT  (65  FR  184).  This  amendment 
provides  additional  Class  E5  airspace  at 
St.  George,  UT,  to  meet  current  criteria 
standards  associated  with  the  SLAP. 
Interested  parties  were  invited  to 
participate  in  the  rulemaldng 
proceeding  by  submitting  written 
comments  on  the  proposal.  No 
comments  were  received. 

The  Rule 

This  amendment  to  Tide  14  Code  of 
Federal  Regulations,  part  71  (14  CFR 
part  71)  modifies  Class  E  airspace  at  St. 
George,  UT,  in  order  to  acconunodate  a 
new  SLAP  to  the  St.  George  Miuiicipal 
Airport.  St.  George,  UT.  This 
amendment  modifies  Class  E5  airspace 
at  St.  George,  UT,  to  meet  cxurent 
criteria  standards  associated  with  the 
SLAP.  The  FAA  establishes  Class  E 
airspace  where  necessary  to  contain 
aircraft  transitioning  between  the 
terminal  and  enroute  environments. 
This  rule  is  designed  to  provide  for  the 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  Instnunent  Flight 
Rules  (IFR)  at  the  St.  George  Mimicipal 
Airport  and  between  the  terminal  and 
enroute  transition  stages. 

The  area  will  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datum  83. 
Class  E  airspace  areas  extending  upward 
from  700  feet  or  more  above  the  surface 
of  the  earth,  are  published  in  Paragraph 
6005,  of  FAA  Order  7400.9H  dated 
September  1,  2000,  and  effective 
September  16,  2000,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  imder 


Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113. 
40120;  E.G.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9H. 
Airspace  Designations  and  Reporting 
Points,  dated  September  1,  2000,  and 
effective  September  16,  2000,  is 
amended  as  follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth 


ANM  UT  E5    St.  George,  UT  [Revised] 

St.  George  Municipal  Airport,  UT 

(Lat.  37°05'26"N.,  long.  113°35'35"W.) 
St.  George  VOR/DME 

(Ut.  37°05'17"N.,  long.  113''35'31'W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  8.3  miles 
northeast  and  5.3  miles  southwest  of  the  St. 
George  VOR/DME  131°  and  311°  radials 
extending  from  6.1  miles  northwest  to  16.1 
miles  southeast,  and  within  5.9  miles  each 
side  of  the  .St.  George  VOR/DME  183°  radial 
extending  from  the  VOR/DME  to  18.2  miles 
south;  and  that  airspace  extending  upward 
frx)m  1,200  feet  above  the  surface  within  the 
30-mile  radius  of  lat.  36°48'52"N..  long. 
113°35'37"W.,  extending  clockwise  from  256° 
bearing  to  the  076°  bearing,  and  within  30 
miles  radius  of  lat.  36°48'53"N..  long. 
113°43'06'^V.,  extending  clockwise  from  the 
076°  bearing  to  the  166°  bearing  of  lat. 
36°48'52'N.,  long.  113°35'37"W..  and  within 
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30  miles  radius  of  lat.  36°48'52^.,  long. 
113°29'24'^.,  extending  counterclockwise 
from  the  256°  bearing  to  the  166°  bearing  of 
lat.  36°48'52'N..  long.  113°35'37'W.; 
excluding  that  portion  of  airspace  within  the 
Colorado  City,  AZ.  700  and  1,200  feet  Class 
E  airspace  area;  that  portion  of  airspace 
within  the  Mesquite,  NV.  700  feet  Class  E 
airspace:  that  portion  of  airspace  for  V-235 
southeast  of  the  Monnon  Mesa  VORTAC  that 
portion  of  airspace  for  V-235  northeast  of  the 
Mormon  Mesa  VORTAC;  that  portion  of 
airspace  for  V-21  northeast  of  the  Mormon 
Mesa  VORTAC. 


Issued  in  Seattle,  Washington,  on  January 
31,2001. 
Dan  A.  Boyle, 

Assistant  Manager,  Air  Traffic  Division, 
Northwest  Mountain  Region. 
[FR  Doc.  01-3647  Filed  2-12-01;  8:45  am] 

BILUN6  COOe  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  01-ASO-1] 

Establishment  of  Class  E2  Airspace; 
TrI-Clty,  TN 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  establishes  Class 
E2  airspace  at  Tri-City,  for  the  Tri-City 
Regional  Airport.  The  Tri-City  Airport 
Traffic  Control  Tower  is  a  part  time 
facility.  When  the  control  tower  is 
closed,  AUanta  Air  Route  Traffic  Control 
Center  (ARTCC)  provides  approach 
control  service.  This  requires 
establishment  of  Class  E2  surface  area 
airspace. 

EFFECTIVE  DATE:  March  13,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 

Wade  T.  Carpenter,  Jr.,  Manager, 
Airspace  Branch,  Air  Traffic  Division, 
Federal  Aviation  Administration,  PO 
Box  20636,  AUanta,  Georgia  30320; 
telephone  (404)  305-5627. 
SUPPLEMENTARY  INFORMATION: 

History 

The  Tri-City  Regional  Airport  lies 
within  Class  D  airspace.  The  Tri-City 
Airport  Traffic  Control  Tower  hours  of 
operation  have  changed  and  it  is  now  a 
part  time  facility.  When  the  control 
tower  closes,  Atlanta  ARTCC  provides 
approach  control  service  for  the  Tri-City 
Regional  Airport.  Since  the  Atianta 
ARTCC  provides  approach  control 
service  and  the  proper  classification  of 
airspace  to  accommodate  aircraft 


conducting  standard  instnunent 
approach  procedures  is  not  available, 
flight  safety  interests  may  be  affected. 
Accordingly,  immediate  corrective 
action  is  taken  herein,  in  the  interest  of 
flight  safety,  to  establish  Class  E2 
airspace  in  the  vicinity  of  Tri-City 
Regional  Airport.  Therefore,  I  find  that 
notice  and  public  procedure  imder  5 
U.S.C.  553(b)  are  impracticable  and 
contrary  to  the  public  interest. 
Designations  for  Class  E  are  published 
in  FAA  Order  7400.9H,  dated 
September  1 ,  2000,  and  effective 
September  16,  2000,  which  is 
incorporated  by  reference  in  14  CFR 
part  71.1.  The  Class  E  designations 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  Class  E2  airspace  at 
Tri-City,  TN. 

The  FAA  has  determined  that  this 
regidation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  emd  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procediu^s  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significcmt  economic  impact  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  Reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citiation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g);  40103.  40113. 
40120;  EO  10854,  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 


171.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9H, 
Airspace  Designations  and  Reporting 
Points,  dated  September  1,  2000,  and 
effective  September  16,  2000,  is 
amended  as  follows: 

Paragraph  6002    Class  E  Airspace 
Designated  as  Surface  Areas. 
***** 

ASO  TN  E2  Tri-aty.  TN  [New] 

Tri-City  Regional  Airport,  TN 

(Lat.  36°28'30'N,  long.  82°24'27'W) 
Tri-City  Localizer 

•  (Lat.  36°27'44'T^,  long.  82°25'22'W) 
Within  a  4.3-mile  radius  of  Tri-City 
Regional  Airport  and  within  2  miles  each 
side  of  Tri-City  localizer  northeast  course, 
extending  from  the  4.3-mile  radius  of  Tri-City 
Regional  Airport  to  the  OM.  This  Class  E 
airspace  area  is  effective  during  the  specific 
days  and  times  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  date  and  time 
will  thereafter  be  continuously  published  in 
the  Airpon/Facility  Directory. 
***** 

Issued  in  College  Park,  Georgia,  on  January 
23, 2001.  ^ 

Wade  T.  Carpenter, 

A  cting  Manager,  Air  Traffic  Division , 

Southern  Region. 

[FR  Doc.  01-3651  Filed  2-12-01;  8:45  am] 

BILUNG  COOE  4A10-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 
[Airspace  Doclcet  No.  98-AAL-26] 

RIN2120-AA66 

Modification  and  Revocation  of  VOR 
and  Colored  Federal  Airways  and  Jet 
Routes;  AK 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  action  corrects  a  final 
rule  published  in  the  Federal  Register 
on  June  6,  2000.  In  that  rule,  the  legal 
description  of  Colored  Federed  Airway 
Green  8  (G-8)  contained  an  inadvertent 
error  that  excluded  the  Glenallen,  AK, 
NDB  Intersection  from  the  description 
of  G-8.  This  action  corrects  that  error. 
EFFECTIVE  DATE:  February  13,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Ken 
McElroy,  Airspace  and  Rules  Division, 
ATA^OO,  Office  of  Air  Traffic  Airspace 
Management,  Federal  Aviation 
Administration,  800  Independence 
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Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-8783. 
SUPPLEMENTARY  INFORMATION:  On  June  6, 
2000,  Airspace  Docket  No.  98-AAL-26 
(65  FR  35822;  FR  Doc.  00-14044)  was 
published  for  the  modification  and 
revocation  of  VOR  and  Colored  Federal 
Airways,  and  Jet  Routes  in  Alaska. 
Included  in  this  rule  was  the 
amendment  to  the  legal  description  of 
G-8  which  omitted  the  Glenallen,  AK, 
NDB  Intersection.  This  action  adds  the 
Glenallen  intersection  to  the  legal 
description  of  G-8,  thereby  correcting 
this  error. 

Correction  to  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  legal 
description  for  Colored  Federal  Airway 
G-8,  as  published  in  the  Federal 
Register  on  June  6,  2000  (65  FR  35822; 
FR  Doc.  00-14044),  and  incorporated  by 
reference  in  14  CFR  71.1,  is  corrected  as 
follows: 

f71.1    [Corrected] 

On  page  35823,  correct  the  legal 
description  of  the  G-8,  to  read  as 
follows: 

Paragraph  6009    (a) — Green  Federal  Airways 
***** 

GS    (Revised] 

From  Shemya,  AK,  NDB,  20  AGL  ,  Mount 
Moffet,  NDB,  AK;  20  AGL  Dutch  Harbor,  AK, 
NDB;  20  AGL  INT  Dutch  Harbor  NDB  041° 
and  Elfee,  AK,  NDB  253°  bearings;  20  AGL 
Elfee  NDB;  20  AGL  Saldo,  AK.  NDB;  INT 
Saldo  NDB  054°  and  Kachemak,  AK,  NDB 
269°  bearings,  to  Kachemak  NDB.  From 
Campbell  Lake,  AK,  NDB;  INT  Campbell 
Lake  NDB  031°  and  Glenallen,  AK,  NDB  255° 
jearings;  Glenallen  NDB;  INT  Glenallen  NDB 
052°  and  Nabesna,  AK,  NDB  252°  bearings; 
Nabesna  NDB. 


Issued  in  Washington,  DC,  on  January  23, 
2001. 

Reginald  C.  Matthews, 
Manager,  Airspace  and  Rules  Division. 
FR  Doc.  01-3642  Filed  2-12-01;  8:45  am] 

MLUNO  COOE  4910-13-P 


ACTION:  Final  Rule 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

lAirspace  Docket  No.  0&-AAL-07] 
niN  2120-AA66 

Revision  of  VOR  Federal  V-480  and  Jet 
Route  J-120;AK 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 


SUMMARY:  This  action  revises  Very  High 
Frequency  Omnidirectional  Range 
(VOR)  Federal  Airway  480  (V-480)  and 
Jet  Route  120  (J-120)  in  Alaska  by 
adding  a  routinely  used  route  segment 
between  Mt.  Moffett  and  St.  Paid  Island, 
AK.  The  FAA  is  revising  these  routes  for 
the  following  reasons:  The  conversion  of 
this  uncharted  nonregulatory  route  to  a 
VOR  Federal  airway  and  jet  route  will 
add  additional  instnunent  flight  rules 
(IFR)  airway  and  route  infi^structure  in 
Alaska;  pilots  will  be  provided  with 
minimum  en  route  altitudes  and 
TTiinirmim  obstruction  clearance 
altitudes  information;  to  establish 
controlled  airspace,  thus  eliminating 
some  of  the  commercial  IFR  operations 
in  uncontrolled  airspace;  and  to 
improve  the  management  of  air  traffic 
operations  and  thereby  enhance  safety. 
EFFECTIVE  DATE:  0901  UTC,  March  22, 
2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Ken 

McElroy,  Airspace  and  Rules  Division, 
ATA-400,  Office  of  Air  Traffic  Airspace 
Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-8783. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  October  11.  2000,  the  FAA 
proposed  to  amend  14  CFR  part  71  (part 
71)  to  revise  V-^80  and  J-120  (65  FR 
60385).  Interested  parties  were  invited 
to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  were  received.  With  the 
exception  of  editorial  changes,  this 
amendment  is  the  same  as  that  proposed 
in  the  notice. 

The  Rule 

The  FAA  is  amending  part  71  to 
revise  V-480  and  J-120  in  Alaska.  The 
revision  to  V-480  and  J-120  will  add  a 
routinely  used  route  segment  between 
Mt.  Moffett  and  St.  Paul  Island,  AK. 
PresenUy,  there  is  an  imcharted 
nonregulatory  route  segment  with  the 
same  routing  as  this  airway  and  jet  route 
revision.  The  ciurent  route  is  used  by 
air  carrier  and  general  aviation  aircraft. 
The  FAA  is  revising  these  routes  for  the 
following  reasons:  (1)  The  conversion  of 
this  uncharted  nonregulatory  route  to  a 
VOR  Federal  airway  and  jet  route  will 
add  additional  IFR  airway  and  route 
infrastructure  in  Alaska;  (2)  pilots 
would  be  provided  with  minimum  en 
route  altitudes  and  minimum 
obstruction  clearance  altitude 
information;  (3)  to  establish  controlled 


airspace,  thus  eliminating  some  of  the 
commercial  IFR  operations  in 
imcontrolled  airspace;  and  (4)  to 
improve  the  management  of  air  traffic 
operations  and  thereby  enhance  safety. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
ciurent.  Therefore,  this  regulation:  (1)  Is 
not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

Jet  routes  are  published  in  paragraph 
2004  and  Alaskan  VOR  Federal  airways 
are  published  in  paragraph  6010(b)  of 
FAA  Order  7400.9H  dated  September  1, 
2000,  and  effective  September  16,  2000, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  jet  route  and  the  Alaskan 
VOR  Federal  airway  listed  in  this 
document  will  be  published 
subsequenUy  in  the  Order. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CU^SS  A, 
CUKSS  B,  CLASS  C,  CLASS  0.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9H, 
Airspace  Designations  and  Reporting 
Points,  dated  September  1,  2000,  and 
effective  September  16,  2000,  is 
amended  as  follows: 

Paragraph  2004— Jet  Routes 
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1-120  [Revised] 

From  Mt.  Moffett,  AK,  NfDB  via  St.  Paul 
Uland,  AK,  NDB;  Bethel.  AK;  McGrath,  AK; 
Fairbanks,  AK;  Fort  Yukon.  AK;  to  the  Barter 
Island,  AK.  NDB. 


Paragraph  6010(b}—Adaskan  VOR  Federal 
Airways 


V-480  [Revised] 

From  Mt.  Moffett,  AK,  NDB,  20  AGL  via  St. 
Paul  Island,  AK,  NDB.  20  ACL.  Kipnuk.  AK; 
Bethel.  AK,  McGrath,  AK.  Nenana,  AK;  to 
Fairbanks,  AK. 


Issued  in  Washington,  DC,  on  January  23, 
2001. 

Reginald  C.  Matthews. 
Manager,  Airspace  and  Rules  Division. 
[FR  Doc.  01-3643  Filed  2-12-01;  8:45  am] 

mUMta  CODE  4010-13-U 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  95 

[Docket  No.  30231;  Amdt  No.  427] 

IFR  AKftudes;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTKM:  Final  rule. 

summary:  This  amendment  adopts 
miscellaneous  amendments  to  the 
reqiured  IFR  (instnunent  flight  rules) 
altitudes  and  changeover  points  for 
certain  Federal  airways,  jet  routes,  or 
direct  routes  for  which  a  minimiiTn  or 
maximum  en  route  authorized  IFR 
altitude  is  prescribed.  This  regulatory 
action  is  needed  because  of  changes 
occurring  in  the  National  Airspace 
System.  These  changes  are  designed  to 
provide  for  the  safe  and  efficient  use  of 
the  navigable  airspace  under  instrument 
conditions  in  the  affected  areas. 


EFFECTIVE  DATE:  0901  UTC,  March  22, 
2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate.  Flight  Procedure 
Standards  Branch  {AMCAFS-^20), 
Flight  Technologies  and  Program 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center.  6500 
South  MacArthur  Blvd.  Oklahoma  City. 
OK  73169  (Mail  Address:  PO  Box  25082 
Oklahoma  City.  OK.  73125)  telephone: 
(405) 954-4164. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  part  95) 
amends,  suspends,  or  revokes  IFR 
altitudes  governing  the  operation  of  all 
airoraft  in  flight  over  a  specified  route 
or  any  portion  of  that  route,  as  well  as 
the  changeover  points  (COPs)  for 
Federal  airways,  jet  routes,  or  direct 
routes  as  prescribed  in  part  95. 

The  Rule 

The  specified  IFR  altitudes,  when 
used  in  conjunction  with  the  prescribed 
changeover  points  for  those  routes, 
ensure  navigation  aid  coverage  that  is 
adequate  for  safe  flight  operations  and 
firee  of  &«quency  interference.  The 
reasons  and  circumstances  that  create 
the  need  for  this  amendment  involve 
matters  of  flight  safety  and  operational 
efficiency  in  the  National  Airspace 
System,  are  related  to  published 
aeronautical  charts  that  are  essential  to 
the  user,  and  provide  for  the  safe  and 
efficient  use  of  the  navigable  airspace. 
In  addition,  those  various  reasons  or 
circiunstances  require  making  this 
amendment  effective  before  the  next 
scheduled  charting  and  publication  date 
of  the  flight  information  to  assure  its 
timely  availability  to  the  user.  The 
effective  date  of  this  amendment  reflects 
those  considerations.  In  view  of  the 
close  and  immediate  relationship 
between  these  regulatory  changes  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 


this  amendment  are  impracticable  and 
contrary  to  the  public  interest  and  that 
good  cause  exists  for  making  the 
amendment  effective  in  less  than  30 
days. 

Conclusion 

The  FAA  has  determined  that  this 
regxilation  only  involves  an  established 
body  of  technical  regulations  for  which 
firequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
cmrent.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procediu^s  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  95 

Airspace,  Navigation  (air). 

Issued  in  Washington,  DC  on  February  5, 
2001. 

L.  Nicholas  Lacey, 

Director,  Flight  Standards  Sendee. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  part  95)  is 
amended  as  follows  effective  at  0901 
UTC. 

PART  9S— {AMENDED] 

1.  The  authority  citation  for  part  95 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40106. 
40113,  40114,  40120,  44502,  44514.  44719, 
44721. 

2.  Part  95  is  amended  to  read  as 
follows: 


Revisions  to  IFR  Altitudes  and  Changeover  Points 

[Amendment  427  effective  March  22.  2001] 


From 


To 


MEA 


Color  Routes 
§95.4  Green  Federal  Ainway  8  is  Amended  to  Reed  in  Part 


Campbell  Lake.  AK  NDB 


Glennallen,  AK  NDB 


10200 


Victor  Routes-U.S. 
195.6221  VOR  Federal  Airway  221  Is  Amended  by  Adding 


Bible  Grove,  IL  VORTAC 


Hoosier,  in  VORTAC 


3000 
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REVISIONS  TO  IFR  Altitudes  and  Changeover  Points — Continued 

[Amendment  427  effective  March  22,  2001] 


From 


To 


MEA 


§95.6370  VOR  Federal  Airway  370  is  Amended  to  Read  in  Part 


Game,  CA  FIX *Palm  Springs,  CA  VORTAC. 


WBND 
EBND 


11600— MCA  Palm  Springs,  CA  VORTAC,  W  BND 
'6200— MCA  Palm  Springs,  CA  VORTAC,  NE  BND 


1200 
8000 


§95.6480  VOR  Federal  Airway  480  is  Amended  by  Adding 


Mount  Moffett,  AK  NDB/DME 


St.  Paul  Island,  AK  NDB/DME 


5900 

MAA— 

17500 


§95.6566  VOR  Federal  Airway  566  is  Amended  to  Read  in  Part 


Alexandria.  LA  VORTAC 
•1700— MOCA 

Mushe,  LA  FIX  

*3000— MRA 
"1700— MOCA 

Wrack,  LA  FIX 

•2100— MOCA 

[Veils,  LA  FIX  

•1500— MOCA 


Mushe,  LA  FIX  . 
•Wrack.  LA  FIX 


Veils,  LA  FIX 

Resen/e.  LA  VOR/DME 


•3000 
"4000 

•3000 
•2000 


From 

To 

MEA 

MAA 

Jet  Routes 
§95.7120  Jet  Route  No.  120  Is  Amended  by  Adding 

Mount  Moffett,  AK  NDB/DME  

St.  Paul  Island,  AK  NDB/DME  

18000 

45000 

FR  Doc.  01-3654  Filed  2-12-01;  8:45  am] 

MLUNQ  COOE  4910-1»-M 


DEPARTMENT  OF  TRANSPORTATION 

FedefBl  Aviation  Administration 

14  CFR  Part  97 

[Docket  No.  30229;  Amdt  No.  2035] 

Standard  Instrument  Approach 
Procodures;  IMiscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

StiMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occvuring  in  the  National  Airepace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 


designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  luider 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SLAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980.  and  reapproved 
as  of  January  1.  1982. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SLAP. 

For  Purchase — Individual  SIAP  copies 
may  be  obtained  from: 

1.  FAA  Public  hiquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 


Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SLAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS-420), 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service. 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacAithur  Blvd..  Oklahoma  City. 
OK  73169  (Mail  Address:  P.O.  Box 
25082.  Oklahoma  City.  OK  73125), 
telephone:  (405)  954-4164. 

SUPPLfMENTARY  INFORMATKM:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instnunent  Approach 
Procedures  (SLAPs).  The  complete 
regulatory  description  of  each  SLAP  is 
contained  in  official  FAA  form 
documents  which  are  inmrporated  by 
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reference  in  this  amendment  under  5 
U.S.C.  552(a).  1  CFR  part  51,  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  ntunber  of  SlAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SlAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
dociunents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SlAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SLAP 
as  contained  in  the  transmittal.  Some 
SLAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (NFDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
Scifety  relating  directly  to  published 
aeronautical  charts.  The  circiunstances 
which  created  the  need  for  some  SLAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SlAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SlAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Procedures 
(TE31PS).  In  developing  these  SlAPs,  the 
TERPS  criteria  were  applied  to  the 
conditions  existing  or  anticipated  at  the 
affected  airports.  Because  of  the  close 
and  immediate  relationship  between 
these  SLAPs  and  safety  in  air  commerce, 
I  find  that  notice  and  public  procedure 
before  adopting  these  SlAPs  are 
impracticable  and  contrary  to  the  public 
interest  and,  where  applicable,  that 
good  cause  exists  for  making  some 
SLAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regiilation  only  involves  an  established 
body  of  technical  regulations  for  which 


firequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  ass  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control.  Airports, 
Navigation  (air). 

Issued  in  Washington,  E)C  on  February  2, 
2001. 

L.  Nicholas  Lacey, 
Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instnunent  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113. 
40120,  44701;  aiid  14  CFR  11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

SS  97.23,  97.25,  97^7,  97.29, 97  J1,  97.33, 
97.35    [Amended] 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME, 
LDA,  LDA/DME,  SDF,  SDF/DME; 
§  97.27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV;  §  97.31  RADAR  SlAPs; 
§  97.33  RNAV  SlAPs;  and  §  97.35 
COPTER  SLAPs,  identified  as  follows: 

*  •  'Effective March  22.  2001 

Aniak,  AK,  Aniak,  UXTDME  RWY  10,  Amdt 

3 
Aniak,  AK,  Aniak,  ILS/DME  RWY  10,  Amdt 

7 
Aniak,  AK,  Aniak,  NDB-A,  Amdt  1 
Aniak,  AK,  Aniak,  NDB/DME  RWY  28.  Amdt 

3 
/Vniak,  AK,  Aniak,  GPS  RWY  10,  Orig. 

CANCELLED 
Aniak,  AK,  Aniak.  RNAV  (GPS)  RWY  10, 

Orig 


Aniak,  AK,  Aniak,  RNAV  (GPS)  RWY  28, 

Orig 
Barrow,  AK,  Wiley  Post-Will  Rogers  Mem, 

VOR/DME  RWY  24.  Amdt  1 
Barrow,  AK.  Wiley  Post-Will  Rogers  Mem, 

LOC/DME  BC  RWY  24.  Amdt  3 
Barrow,  AK,  Wiley  Post-Will  Rogers  Mem, 

GPS  RWY  6,  Orig,  CANCELLED 
Barrow,  AK,  Wiley  Post-Will  Rogers  Mem, 

RNAV  (GPS)  RWY  6,  Orig 
Foley,  AL.  Foley  Muni,  GPS  RWY  18,  Orig 

CANCELLED 
Foley,  AL,  Foley  Muni,  RNAV  (GPS)  RWY 

18,  Orig 
Foley,  AL,  Foley  Muni,  GPS  RWY  36,  Orig. 

CANCELLED 
Foley,  AL,  Foley  Muni,  RNAV  (GPS)  RWY 

36,  Orig 
Sacramento.  CA,  Mather  Field,  ILS  RWY  22L. 

Amdt  1 
Salmon,  ID,  Lemhi  Co,  VOR/DME-B,  Orig 
Salmon,  ID,  Lemhi  Co,  RNAV-C,  Orig 
Ames,  lA.  Ames  Muni,  NDB  OR  GPS  RWY 

1,  Amdt  IB 
Ames,  lA,  Ames  Muni,  GPS  RWY  19,  Orig- 

A 
Des  Moines,  lA,  Des  Moines  Intl.  NDB  OR 

GPS  RWY  31R.  Amdt  19A 
Spencer,  lA,  Spencer  Muni,  VOR  OR  GPS 

RWY  12,  Amdt  2B 
Spencer  LA,  Spencer  Muni,  NDB  RWY  12, 

Amdt  IB 
Alexandria,  MN,  Chandler  Field,  VOR  RWY 

22,  Amdt  15 
Alexandria,  MN,  Chandler  Field,  RNAV 

(GPS)  RWY  31,  Orig 
Moorehead,  MN,  Moorhead  Muni,  VOR-A, 

Amdt  1 
Moorhead,  MN,  Moorhead  Muni,  GPS  RWY 

30,  Orig.  CANCELLED 
Moorhead,  MN,  Moorhead  Muni,  RNAV 

(GPS)  RWY  30,  Orig 
Cape  Girardeau,  MO,  Cape  Girardeau 

Regional,  LOC/DME  BC  RWY  28,  Amdt 

6A 
Cape  Girardeau,  MO,  Cape  Girardeau 

Regional,  NDB  OR  GPS  RWY  10.  Amdt 

9A 
Joplin,  MO.  Joplin  Regional,  LOC  BC  RWY 

31,  Amdt20A 

Imperial,  NE,  Imperial  Muni,  NDB  RWY  31, 

Amdt  3 
Imperial,  NE,  Imperial  Muni,  GPS  RWY  31, 

Orig,  CANCELLED 
Imperial,  NE,  Imperial  Muni,  RNAV  (GPS) 

RWY  31,  Orig 
Sidney,  NY  Sidney  Muni,  RNAV  (GPS)  RWY 

7.  Orig 

Sidney,  NY  Sidney  Muni,  VOR/DME  or  GPS- 

B.  Amdt  2B,  CANCELLED 
Watertown,  NY,  Watertown  Intl,  RNAV  (GPS) 

RWY  7,  Orig 
Zanesville.  OH,  Zanesville  Muni,  NDB  OR 

GPS-A,  Amdt  1 ,  CANCELLED 
Perkasie,  PA,  Pennridge,  GPS  RWY  8,  Orig, 

CANCELLED 
Perkasie,  PA,  Pennridge,  GPS  RWY  26,  Orig, 

CANCELLED 
Perkasie,  PA,  Pennridge,  RNAV  (GPS)  RWY 

8.  Orig 

Perkasie,  PA,  Pennridge,  RNAV  (GPS)  RWY 

26,  Orig 
Dayton,  TN,  Mark  Anton,  GPS  RWY  21,  Orig, 

CANCELLED 
Dayton,  TN,  Mark  Anton,  RNAV  (GPS)  RWY 

21,  Orig 


Federal  Register / Vol.  66,  No.  30 /Tuesday,  February  13,  2001 /Rules  and  Regulations  9917 


Del  Rio,  TX,  Del  Rio  InU.  LOC  RWY  13,  Orig 
Del  Rio.  TX,  Del  Rio  Intl.  NDB  RWY  13,  Orig 
Del  Rio,  TX,  Del  Rio  Intl,  LOC  RWY  13,  Amdt 

4.  CANCELLED 
Del  Rio,  TX.  Del  Rio  Intl,  NDB  RWY  13, 

Amdt  3,  CANCELLED 
Houston,  TX,  George  Bush  Intercontinental, 

ILS  RWY  8,  Amdt  19 
Houston,  TX,  William  P.  Hobby.  ILS  RWY 

30L,  Amdt  5 
Salt  Lake  City.  UT,  Salt  Lake  City  Intl,  RNAV 

(GPS)  RWY  34L,  Orig 
Salt  Lake  City,  UT,  Salt  Lake  City  Intl.  RNAV 

(GPS)  RWY  34R,  Orig 
Salt  Lake  City,  UT.  Salt  Lake  City  Intl,  RNAV 

(GPS)  RWY  35,  Orig 
[FR  Doc.  01-3655  Filed  2-12-01;  8:45  am] 
MLUNG  COOE  4910-13-41 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  97 

[Docket  No.  30227;  Amdt.  No.  2033] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 


SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SLAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
DATES:  An  effective  date  for  each  SLAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31,  1980,  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 
For  Examination — 

1.  FAA  Rules4)ocket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SLAP. 


For  Purchase — Individual  SLAP  copies 
may  be  obtained  bom: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SLAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Dociunents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS-420). 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthiu  Blvd.,  Oklahoma  City, 
OK  73169  (Mail  Address:  P.O.  Box 
25082  Oklahoma  City,  OK  73125) 
telephone:  (405)  954-4164. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SLAPs).  The  complete 
regulatory  description  on  each  SLAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOTAM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51 ,  and  §  97.20  of  the  Federal 
Aviation's  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SLAPs,  their 
complex  natvu-e,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SLAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SLAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 


part  97)  establishes,  amends,  suspends, 
or  revokes  SlAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  PDC/P  NOTAMs  for  each 
SLAP.  The  SLAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  canceled. 

The  FDC/P  NOTAMs  for  the  SlAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instnunent 
Procedures  (TERPS).  In  developing 
these  chart  changes  to  SLAPs  by  FDC/P 
NOTAMs.  the  TERPS  criteria  were 
applied  to  only  these  specific  conditions 
existing  at  the  affected  airports.  All 
SLAP  amendments  in  this  rule  have 
been  previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  of  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circiunstances 
which  created  the  need  for  all  these 
SLAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Fiuther,  the  SLAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SLAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SLAPs 
are  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  these 
SLAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
ciurent.  It.  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Fart  97 

Air  traffic  control.  Airports, 
Navigation  (air). 
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Issued  in  Washington,  IXD  on  January  19, 
2001. 

L.  Nicholas  Lacey, 

Director.  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  piirsuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 


Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  40103,  40113,  40120, 
44701;  49  U.S.C.  106(g);  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 


§97.23,  97.25,  97.27,  97.29,  97.31,  97.33 
[Amended] 

By  amending:  §  97.23  VOR,  VOR/ 
DME.  VOR  or  TACAN.  and  VOR/DME 
or  TACAN;  §  97.25  LOG,  LOC/DME, 
LDA,  LDA/DME.  SDF,  SDF/DME; 
§  97.27  NDB.  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS,  MLS/DME,  MLS/ 
RNAV;  §  97.31  RADAR  SIAPs;  §  97.33 
RNAV  SIAPs;  and  §  COPTER  SIAPS. 
Identified  as  follows: 
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•  *  Effective  Upon  Publication 


FDC  date 


State 


City 


Airport 


FDC 
number 


SIAP 


3/23/00 
2/25/00 

1/02/01 
1/02/01 

\/02J0^ 

1/02/01 
1/02/01 
1/02/01 

1/02/01 
1/02/01 
1/02/01 

1/02/01 
1/03«)1 

1/03/01 
1/03/01 
1/03A01 

1/03/01 
1/04/01 

1/04/01 
1/04/01 
\/04J0^ 
1A)S/01 

1/oe/oi 

1/09/01 
1/09/01 
1/10/01 

1/10/01 
1/10/01 
1/10/01 
1/15/01 
1/15/01 
1/15/01 

1/15/01 
1/15/01 
1/15/01 

1/15/01 


LA 
NJ 

Wl 
NC 

NC 

FL 
FL 
LA 

IL 
IL 
ND 

LA 
NC 

A2 
SD 
SD 

OR 
TX 

TX 
TX 
TX 
FL 
OK 
OK 
OK 
VI 

^4J 
NJ 
NJ 
TX 
OH 
OH 

LA 
LA 
NY 

NY 


NEW  IBERIA  

NEWARK 

GREEN  BAY  

ROCKY  MOUNT 

ROCKY  MOUNT 

TAMPA 

TAMPA  

EUNICE 

LITCHFIELD 

LITCHFIELD 

PEMBINA  

EUNICE 

GREENSBORO  . 

PHOENIX  

SIOUX  FALLS  ... 
SIOUX  FALLS  ... 

MEDFORD  

MIDLAND  

MONAHANS  

MONAHANS  

MONAHANS  

JACKSONVILLE 
STILLWATER  .... 
STILLWATER  .... 
STILLWATER  .... 
ST.  THOMAS  .... 

LAKEWOOD 

VINCENTOWN  . 
OCEAN  CITY  .... 

MONAHANS  

MIDDLETOWN  ., 
MIDDLETOWN  . 

RESERVE  

RESERVE  

BUFFALO  

WHITE  PLAINS 


ACADIANA  REGIONAL  

NEWARK  INTL  

AUSTIN  STRAUBEL  INTL 

ROCKY  MOUNT-WILSON  RE- 
GIONAL. 

ROCKY  MOUNT-WILSON  RE- 
GIONAL. 

VANDENBURG  

VANDENBURG  

EUNICE 

LITCHFIELD  MUNI  

LITCHFIELD  MUNI  

PEMBINA  MUNI  

EUNICE 

PIEDMONT  TRIAD  INTL  

PHOENIX  SKY  HARBOR  

JOE  FOSS  FIELD 

JOE  FOSS  FIELD 

ROGUE  VALLEY  INTL-MEDFORD 

MIDLAND  INTL  

ROY  HURD  MEMORIAL  

ROY  HURD  MEMORIAL  

ROY  HURD  MEMORIAL  

JACKSONVILLE  INTL  

STILLWATER  REGIONAL 

STILLWATER  REGION/M.  

STILLWATER  REGIONAL 

CYRIL  E.  KING,  CHARLOTTE 
AMAttE. 

LAKEWOOD  

RED  LION  

OCEAN  CITY  MUNI  

ROY  HURD  MEMORIAL  

HOOK  FIELD  MUNI  

HOOK  FIELD  MUNI  

ST.  JOHN  THE  BAPTIST  

ST.  JOHN  THE  BAPTIST  

BUFFALO  NIAGARA  INTL  

WESTCHESTER  COUNTY  


0/0184 
0/5494 

1/0030 
1/0032 

1/0033 

1/0037 
1/0042 
1/0051 

1/0052 
1/0053 
1/0054 

1/0055 
1/0060 

1/0072 
1/0101 
1/0102 

1/0107 
1/0124 

1/0133 
1/0136 
1/0138 
1/0168 
1/0275 
1/0287 
1/0288 
1/0335 

1/0336 
1/0337 
1/0342 
1/0393 
1/0408 
1/0409 

1/0414 
1/0415 
1/0398 

1/0385 


VOR/DME  RWY  34,  AMDT  1A. 
COPTER    ILS/DME    RWY    22L, 

ORIG. 
RADAR-1,  AMDT9. 
ILS  RWY  4,  AMDT  15. 

NDB  OR  GPS  RWY  4  AMDT  8. 

GPS  RWY  18,  AMDT  1B. 

GPS  RWY  23,  ORIG-B. 

NDB  OR  GPS  RWY  16,  ORIG- 

B. 
GPS  RWY  9,  ORIG. 
GPS  RWY  27.  ORIG. 
VOR  OR  GPS  RWY  33,  AMDT 

6A. 
VOR/DME  OR  GPS-A,  AMDT  2. 
VOR/DME   OR   GPS   RWY   23, 

AMDT  9B. 
ILS  RWY  25L,  ORIG-A. 
ILS  RWY  21 ,  AMDT  9. 
VOR  OR  TACAN  OR  GPS 
RWY  15,  AMDT  20. 
ILS  RWY  14,  ORIG-A. 
VOR/DME     OR     TACAN     RWY 

34L,  AMDT  9B. 
GPS  RWY  12.  ORIG-A. 
NDB  RWY  12,  ORIG. 
VOR/DME  RWY  12,  AMDT  1. 
RADAR-1 .  AMDT  6B. 
VOR/DME  RWY  35,  ORIG-A. 
ILS  RWY  17,  ORIG 
VOR  RWY  17,  AMDT  13B. 
RNAV  RWY  10,  ORIG. 

VOR  RWY  6  AMDT  5. 

VOR  OR  GPS-A  AMDT  5A 

GPS  RWY  6  ORIG. 

GPS  RWY  30,  ORIG-A. 

LOG  RWY  23,  AMDT  7E. 

NDB  OR  GPS  RWY  23,  AMDT 

8C 
VOR  RWY  35,  ORIG. 
GPS  RWY  17,  ORIG. 
VOR/DME  RNAV  OR  GPS  RWY 

23  ORIG. 
ILS  RWY  16  AMDT  22C. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  97 

[Docket  No.  30228;  Amdt.  No.  2034] 

"Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACnON:  Final  rule. 


SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAP's)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occiirring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  fecilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  imder 
instrument  flight  rules  at  the  affected 
airports. 


DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 
For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 
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3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  tibe  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAP's, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Doounents, 
U.S.  Government  Printing  Office, 
Washington.  DC  20402. 
FOR  FURTHER  mFORyATK)N  (XMTACT: 
Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  {AMCAFS-^20), 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.  Oklahoma  City, 
OK  73169  (Mail  Address:  P.O.  Box 
25082  Oklahoma  Qty,  OK  73125) 
telephone:  (405)  954-4164. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regiilations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  SIAP's.  The  complete  regulatory 
description  of  each  SIAP  is  contained  in 
official  FAA  form  documents  which  are 
incorporated  by  reference  in  this 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51,  and  14  CFR  97.20  of  the 
Federal  Aviation  Regulations  (FAR). 
The  applicable  FAA  Forms  are 
identified  as  FAA  Form  8260-5. 
Materials  incorporated  by  reference  are 
available  for  examination  or  purchase  as 
stated  above. 

The  large  number  of  SIAP's  their 
complex  natvire,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regidatory  text  of 
the  SlAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  sections,  with  the  types 
and  effective  dates  of  the  SIAPs.  This 
amendment  also  identifies  the  airport, 
its  location,  the  procedure  identification 
and  the  amendment  niunber. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  The 


SIAP's  contained  in  this  amendment  are 
based  on  the  criteria  contained  in  the 
United  States  Standard  for  Terminal 
Listrument  Procedures  (TERPS).  In 
developing  these  SIAPs,  the  TERPS 
criteria  were  applied  to  the  conditions 
existing  or  anticipated  at  the  affected 
airports. 

The  FAA  has  determined  through 
testing  that  ciirrent  non-localizer  type, 
non-precision  instrument  approaches 
developed  using  the  TERPS  criteria  can 
be  flown  by  aircraft  equipped  with  a 
Global  Positioning  System  (GPS)  and  or 
Flight  Management  System  (FMS) 
equipment.  In  consideration  of  the 
above,  the  applicable  SIAP's  will  be 
altered  to  include  "or  GPS  or  FMS"  in 
the  title  without  otherwise  reviewing  or 
modifying  the  procediue.  (Once  a  stand 
alone  GPS  or  FMS  procedure  is 
developed,  the  procedure  title  will  be 
altered  to  remove  "or  GPS  or  FMS"  fit)m 
these  non-localizer,  non-precision 
instrument  approach  procedure  titles.) 

The  FAA  has  determined  through 
extensive  analysis  that  current  SIAP's 
intended  for  use  by  Area  Navigation 
(RNAV)  equipped  aircraft  can  be  flown 
by  aircraft  utili2dng  various  other  types 
of  navigational  equipment.  In 
consideration  of  the  above,  those  SIAP's 
currently  designated  as  "RNAV"  will  be 
redesignated  as  "VOR/DME  RNAV" 
without  otherwise  reviewing  or 
modifying  the  SIAP's. 

Because  of  the  close  and  immediate 
relationship  between  these  SIAP's  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 
these  SIAPs  are,  impracticable  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

Concliialon 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  sinall  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 


List  of  Subiects  in  14  CFR  Part  97 

Air  traffic  control.  Airports, 
Navigation  (air). 

Issued  in  Washington,  DC  on  January  IS, 
2001. 
L.  Nicholas  Lacey, 

Director,  Flight  Standards  Service. 

Adoption  of  die  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regidations  (14  CFR 
part  97)  is  amended  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1 .  The  authority  citation  for  part  97 
continues  to  read: 

Authority:  49  U.S.C.  106(g),  40103. 40106, 
40113-40114,  40120.  44502,  44514,  44701, 
44719.  44721-44722. 

§§97.23,97.27.97^,97.35    [Amended] 

2.  Amend  97.23,  97.27,  97.33  and 
97.35,  as  appropriate,  by  adding, 
revising,  or  removing  the  following 
SIAP's  effective  at  0901  UTC  on  the 
dates  specified: 

*   *  '  Effective  March  22,  2001 

Gulkana,  AK,  Gulkana,  VOR  or  GPS  RWY  32, 

Amdt  6A.  CANCELLED 
Gulkana.  AK.  Gulkana.  VOR  RWY  32.  Amdt 

6A 
Bastrop,  LA,  Bastrop/Morehouse  Memorial. 

VOR/DME  or  GPS-A.  Amdt  8. 

CANCELLED 
Bastrop,  LA.  Bastrop/Morehouse  Memorial, 

VOR/DME>-A,  Amdt  8 
Covington.  LA.  Covington/Greater  St 

Tammany.  VOR/DME  or  GPS-A.  Orig, 

CANCELLED 
Covington,  LA,  Covington/Greater  St. 

Tammany,  VOR/DME-A,  Orig 
Eunic,  LA.  Eunice.  VOR/DME  or  GPS-A, 

Amdt  2,  CANCELLED 
Eunic,  LA,  Eunice.  VOR/DME-A.  Amdt  2 
Lake  Charles.  LA  Lake  Charles  Regional.  VOR 

or  GPS-A,  Amdt  13,  CANCELLED 
Lake  Charles,  LA  Lake  Charles  Regional, . 

VOR-A.  Amdt  13 
Marksville,  LA,  Marksville  Muni,  VOR/DME 

or  GPS-A,  Amdt  3A,  CANCELLED 
Marksville.  LA.  Marksville  Muni,  VOR/DME- 

A.  Amdt  3A 
Minden.  LA.  Minden-Webster,  VOR/DME  or 

GPS-A,  Amdt  4A,  CANCELLED 
Minden,  LA,  Minden-Webster,  VOR/DME-A, 

Amdt4A 
New  Roads,  LA.  New  Roads/False  River 

Airpark.  VOR/DME  or  GPS-A.  Amdt  3A, 

CANCELLED 
New  Roads.  LA,  New  Roads/False  River 

Airpark.  VOR/DME-A,  Amdt  3A 
Rayville,  LA  Rayville/John  H.  Hooks  Jr. 

Memorial,  VOR/DME  or  GPS-A,  Amdt  2, 

CANCELLED 
Rayville,  LA,  Rayville/John  H.  Hooks  Jr. 

Memorial,  VOR/DME-A.  Amdt  2 
Sulphur.  LA.  Sulphur/Southland  Field,  VOR/ 

DME  or  GPS-A,  Amdt  1,  CANCELLED 
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Sulphur,  LA,  Sulphur/Southland  Field.  VOR/ 

DME-A.  Amdt  1 
Belen.  NM.  Belen/ Alexander  Muni.  VOR/ 

DME  or  GPS-A.  Amdt  1,  CANCELLED 
Belen.  NM.  Belen/ Alexander  Muni.  VOR/ 

DME-A,  Amdt  1 
Santa  Fe,  NM.  Santa  Fe  Muni.  VOR/DME  or 

GPS-A.  Amdt  1.  CANCELLED 
Santa  Fe.  NM,  Santa  Fe  Muni.  VOR/DME-A. 

Amdt  1 
Silver  Citv.  NM.  Silver  Citv/Grant  County. 

VOR/DME  or  GPS-B.  Amdt  3A, 

CANCELLED 
Silver  City.  NM,  Silver  City/Grant  County, 

VOR/DME-B,  Amdt  3 A 
Silver  City,  NM,  Silver  City/Grant  County, 

VOR  or  GPS-A,  Amdt  7A.  CANCELLED 
Silver  City.  NM.  Silver  City/Grant  County, 

VOR-A.  /^dt  7A 
Socorro,  NM,  Socorro  Muni.  VOR/DME  or 

GPS-A.  Orig-A.  CANCELLED 
Socorro,  NM,  Socorro  Muni,  VOR/DME-A. 

Orig-A 
Taos.  NM,  Taos  Muni,  VOR/DME  or  GPS-B, 

Amdt  2B,  CANCELLED 
Taos.  NM,  Taos  Muni.  VOR/DME-B,  Amdt 

2B 
Truth  Or  Consequences,  NM.  Truth  Or 

Consequences  Muni.  VOR  or  GPS-A, 

Amdt  9A,  CANCELLED 
Truth  Or  Consequences.  NM.  Truth  Or 

Consequences  Muni,  VOR-A.  Amdt  9A 
Ada.  OK.  Ada  Muni,  VOR/DME  or  GPS-A, 

Orig-B,  CANCELLED 
Ada.  OK,  Ada  Muni.  VOR/DME-A,  Orig-B 
Alius,  OK.  Altus  Muni.  VOR  or  GPS-A, 

Amdt  4.  CANCELLED 
Altus,  OK,  Altus  Muni.  VOR-A,  Amdt  4 
Blackwell,  OK,  Blackwell-Tonkawa  Muni, 

VOR  or  GPS-A.  Amdt  3,  CANCELLED 
Blackwell,  OK,  Blackwell-Tonkawa  Muni, 

VOR-A,  Admt  3 
Boise  City,  OK.  Boise  City,  NDB  or  GPS-A, 

Amdt  lA,  CANCELLED 
Boise  City,  OK.  Boise  City.  NDB-A.  Amdt  lA 
Buffalo,  OK,  Buffalo  Muni,  NDB  or  GPS-A, 

/Vmdt  l.C/VNCELLED 
Buffalo.  OK.  Buffalo  Muni,  NDB-A,  Amdt  1 
Chickasha.  OK.  Chickasha  Muni,  VOR/DME 

or  GPS-A.  Orig,  CANCELLED 
Chickasha,  OK,  Chickasha  Muni.  VOR/DME- 

A,  Orig 
Claremore,  OK,  Claremore  Regional,  VOR/ 

DME  or  GPS-A,  Orig.  CANCELLED 
Claremore.  OK.  Claremore  Regional.  VOR/ 

DME-A,  Orig 
Claremore,  OK.  Claremore  Regional.  VOR/ 

DME  or  GPS-B,  Amdt  1,  CANCELLED 
Claremore,  OK,  Claremore  Regional,  VOR/ 

DME-B.  Amdt  1 
Madill,  OK,  Madill  Muni,  VOR/DME  or  GPS- 

A.  Amdt  3.  C/VNCELLED 
Madill.  OK.  Madill  Muni.  VOR/DME-A, 

Amdt  3 
Oklahoma  City.  OK.  Oklahoma  City/Clarence 

E.  Page  Muni,  VOR  or  GPS-B,  Amdt  2, 

CANCELLED 
Oklahoma  City,  OK,  Oklahoma  City/Clarence 

E.  Page  Muni,  VOR-B,  Amdt  2 
Oklahoma  City,  OK,  Oklahoma  City/Wiley 

Post,  VOR  or  GPS-A,  Amdt  2A, 

CANCELLED 
Oklahoma  City,  OK,  Oklahoma  City/Wiley 

Post,  VOR-A,  Amdt  2A 
Okmulgee,  OK.  OKmulgee  Muni,  VOR  or 

GPS-A.  Orig.  CANCELLED 


Okmulgee.  OK.  Okmulgee  Muni.  VOR-A, 

Orig 
Sallisaw,  OK,  Sallisaw  Muni,  NDB  orGPS- 

A,  Amdt  1,  CANCELLED 
Sallisaw,  OK,  Sallisaw  Muni,  NDB-A,  Amdt 

1 
Sand  Springs,  OK,  Sand  Springs/William  R. 

Pogue  Muni.  VOR  or  GPS-A.  Amdt  2. 

CANCELLED 
Sand  Springs.  OK,  Satid  Springs/William  R. 

Pogue  Muni.  VOR-A.  Amdt  2 
Tulsa,  OK,  Tulsa/Richard  Lloyd  Jones  Jr., 

VOR/DME  or  GPS-A,  Amdt  6. 

CANCELLED 
Tulsa,  OK,  Tulsa/Richard  Lloyd  Jones  Jr., 

VOR/DME-A,  Amdt  6 
Watonga,  OK,  Watonga,  VOR/DME  or  GPS- 

A,  Amdt  2,  CANCELLED 
Watonga,  OK,  Watonga,  VOR/DME-A,  Amdt 

2 
Woodward,  OK,  Woodward/West  Woodward, 

VOR/DME  or  GPS-A,  Amdt  6, 

CANCELLED 
Woodward,  OK,  Woodward/West  Woodward, 

VOR/DME-A,  Amdt  6 
Abilene,  TX,  Abilene  Regional,  VOR  or  GPS- 

A.  Amdt  8A,  CANCELLED 
Abilene.  TX.  Abilene  Regional,  VOR-A, 

Amdt  8A 
Amarillo,  TX,  Amarillo/Tradewind,  NDB  or 

GPS-A,  /Vmdt  14.  CANCELLED 
/Vmarillo,  TX,  Amarillo/Tradewind,  NDB-A, 

Amdt  14 
Bay  City,  TX,  Bay  City  Muni,  VOR/DME  or 

GPS-A,  Amdt  4A.  CANCELLED 
Bay  City.  TX,  Bay  City  Muni.  VOR/DME-A. 

Amdt4A 
Beaumont.  TX,  Beaumont  Muni,  VOR/DME 

or  GPS  RWY  13,  Amdt  2,  CANCELLED 
Beaumont,  TX,  Beaumont  Muni,  VOR/DME 

RWY  13,  Amdt  2 
Breckenridge,  TX,  Breckenridge/Stephens 

County.  NDB  or  GPS-A.  Amdt  lA. 

CANCELLED 
Breckenridge.  TX.  Breckenridge/Stephens 

County,  NDB-A,  Amdt  lA 
Cleveland,  TX,  Cleveland  Muni,  VOR  or 

GPS-A,  Amdt  4,  CANCELLED 
Cleveland,  TX,  Cleveland  Muni,  VOR-A, 

Amdt  4 
Del  Rio,  TX,  Del  Rio  Intl,  VOR/DME  or  GPS- 

B,  Amdt  4,  CANCELLED 

Del  Rio,  TX,  Del  Rio  Intl,  VOR/DME-B,  Amdt 

4 
Del  Rio,  TX.  Del  Rio  Intl.  VOR  or  GPS-A. 

Amdt  11.  CANCELLED 
Del  Rio.  TX,  Del  Rio  Intl,  VOR-A,  Amdt  11 
Dumas,  TX,  Dumas/Moore  County,  VOR/ 

DME  or  GPS-A,  Admt  6,  CANCELLED 
Dumas,  TX,  Dumas/Moore  County,  VOR/ 

DME-A,  Amdt  6 
George  West,  TX.  George  West/Live  Oak 

County,  VOR/DME  or  GPS-A,  Amdt  1, 

CANCELLED 
George  West,  TX,  George  West/Live  Oak   , 

County,  VOR/DME-A,  Admt  1 
Giddings,  TX,  Giddings-Lee  County.  VOR/ 

DME  or  GPS-A,  Amdt  3,  CANCELLED 
Giddings,  TX,  Giddings-Lee  County,  VOR/ 

DME-A,  Amdt  3 
Liberty,  TX,  Liberty  Muni.  VOR  or  GPS-A. 

Amdt  5.  CANCELLED 
Liberty.  TX.  Liberty  Muni,  VOR-A.  Amdt  5 
Llano.  TX.  Llano  Muni.  VOR  or  GPS-A. 

Amdt  3.  CANCELLED 
Llano.  TX.  Llano  Muni,  VOR-A.  Admt  3 


Lubbock,  TX.  Lubbock  Intl.  VOR  or  GPS-A. 

Amdt  6.  CANCELLED 
Lubbock,  TX.  Lubbock  Intl,  VOR-A,  Amdt  6 
McKinney,  TX,  McKinney  Muni.  VOR/DME 

or  GPS-A,  Orig-B,  CANCELLED 
McKinney,  TX,  McKinney  Muni,  VOR/DME- 

A,  Orig-B 
Mexia,  TX,  Mexia-Limestone  County,  NDB  or 

GPS-A,  Amdt  3,  CANCELLED 
Mexia.  TX,  Mexia-Limestone  County,  NDB- 

A,  Amdt  3 
Pampa.  TX,  Pampa/Perry  Lefors  Field,  VOR/ 

DME  or  GPS-A,  /Vmdt  2A.  CANCELLED 
Pampa.  TX,  Pampa/Perry  Lefors  Field.  VOR/" 

DME-A,  Amdt  2A 
Pleasanton,  TX.  Pleasanton  Muni.  NDB  or 

GPS-A.  Amdt  5A,  CANCELLED 
•Pleasanton.  TX.  Pleasanton  Muni.  NDB-A. 

Amdt  5A 
Port  Isabel.  TX.  Port  Isabel-Cameron  County, 

VOR/DME  or  GPS-B,  /^dt  2A, 

CANCELLED 
Port  Isabel,  TX,  Port  Isabel-Cameron  County, 

VOR/DME-B,  Amdt  2A 
Port  Isabel.  TX,  Port  Isabel-Cameron  County, 

VOR  or  GPS-A,  Amdt  5A,  CANCELLED 
Port  Isabel,  TX.  Port  Isabel-Cameron  County. 

VOR-A.  Amdt  5A 
San  Antonio,  TX,  San  Antonio  Intl,  VOR  or 

GPS-A,  Amdt  5 A.  CANCELLED 
San  Antonio.  TX,  San  Antonio  Intl,  VOR-A. 

Amdt  5A 
Sulphur  Springs.  TX,  Sulphur  Springs  Muni, 

VOR/DME  or  GPS-B.  Amdt  6. 

CANCELLED 
Sulphur  Springs,  TX,  Sulphur  Springs  Muni, 

VOR/DME-B.  Amdt  6 
Sulphur  Springs,  TX,  Sulphur  Springs  Muni, 

VOR  or  GPS-A.  Amdt  4,  CANCELLED 
Sulphur  Springs,  TX,  Sulphur  Springs  Muni, 

VOR-A,  Amdt  4 

[FR  Doc.  01-3657  Filed  2-12-01;  8:45  am) 

BILUNG  CODE  4910-13-41 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  97 

[Docket  No.  30230;  Amdt.  No.  2036] 

Standard  Instrument  Approach 
Procedures;  IMiscelianeous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
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operations  under  instnunent  flight  rules 
at  the  affected  airports. 

DATE:  An  effective  date  for  each  SIAP  is 
si>ecified  in  the  amendatory  provisions. 
Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31,  1980,  and  reapproved 
as  of  January  1,  1982. 

ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 1.  FAA  Rules 
Docket,  FAA  Headquarters  Building, 
800  hidependence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SlAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Doctunents, 
US  Government  Printing  Office, 
Washington,  DC  20402. 

FOR  FURTHER  MFORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS-420), 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.  Oklahoma  City, 
OK.  73169  (Mail  Address:  P.O.  Box 
25082  Oklahoma  City,  OK.  73125) 
telephone:  (405)  954-^164. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SlAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  {FDC)/Permanent  (P)  Notices  to 
Airmen  (NOT AM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51 .  and  §  97.20  of  the  Federal 
Aviation's  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 


The  large  number  of  SlAPs,  their 
complex  natiu^,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SlAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SlAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SlAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAMs  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FEXiyT)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  canceled. 

The  FDC/P  NOTAMs  for  the  SlAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Procedures  (TERPS).  In  developing 
these  chart  changes  to  SlAPs  by  FDC/P 
NOTAMs,  the  TERPS  criteria  were 
applied  to  only  these  specific  conditions 
existing  at  the  affected  airports.  All 
SIAP  amendments  in  this  rule  have 
been  previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circmnstances 
which  created  the  need  for  all  these 
SIAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SlAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SlAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SlAPs 
are  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable. 


that  good  cause  exists  for  making  these 
SlAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regidatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities  imder  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  97 

Air  traffic  control.  Airports, 
Navigation  (air). 

Issued  in  Washington,  DC  on  February  2, 
2001. 

L.  Nicholas  Lacey, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  rNSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  40103,  40113,  40120, 
44701;  49  U.S.C.  106(g);  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23,  97.25,  97.27,  97.29, 97.31,  97.33 
and  97.35    [Amended] 

By  amending  §  97.23  VOR,  VOR/DME, 
VOR  or  TACAN,  and  VOR/DME  or 
TACAN;  §97.25  LOC,  LOC/DME,  LDA, 
LDA/DME.  SDF,  SDF/DME;  §  97.27 
NDB,  NDB/DME;  §97.29  ILS,  ILS/DME, 
ISMLS,  MLS/DME,  MLS/RNAV;  §  97.31 
RADAR  SlAPs;  §97.33  RNAV  SlAPs; 
and  §97.35  COPTER  SlAPs,  Identified 
as  follows: 
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Effective  Upon  Publication 


FOG  date 


State 


City 


Airport 


FDC 
numt>er 


SIAP 


1/17/01 

1/18/01 
1/18/01 
1/19/01 
1/19/01 
1/19/01 
1/19/01 
1/19/01 

1/19/01 
1/22/01 
1/22/01 
1/22A)1 
1/22/01 
1/22/01 
1/22/01 
1/22/01 
1/22/01 
1/23/01 
1/23/01 

1/24/01 

1^24/01 
1/24/01 

1/25/01 
1/25/01 
1/25/01 
1/25/01 
1/25/01 
1/25/01 
1/25/01 
1/25/01 
1/25/01 
1/25/01 
1/26/01 
1/26/01 
1/26/01 

1/26/01 
1/26/01 
1/26/01 
1/29/01 
1/29/01 
1/30/01 

1/30/01 


MO 

LA 
NE 
MS 
OK 
OK 
OK 
OK 

TX 
AR 
OK 
OK 
OK 
OK 
OK 
TX 
TX 
NO 
NC 

OK 

TX 

Wl 

AK 

FL 

FL 

FL 

FL 

LA 

Ml 

MO 

NM 

OK 

IN 

LA 

LA 

OH 
OH 
Wl 
AL 
AL 
CT 

OR 


New  Madrid  

Oakdale 

O'Neill 

Meridian 

Enid  

Enid  

El  Reno  

Tulsa 

Houston 

Warren  ....^ 

Enid  

Enid 

Enid  

Oklahoma  City  , 
Oklahoma  City 

Monahans  

Monahans  

Southern  Pines 
Asheville 

Nomian 

Witchita  Falls  .. 
Medford  

Iliamna 

Lake  City  

Lake  City 

Tampa  — 

Tampa  

Minden 

Howell 

St.  Joseph  

Santa  Fe 

Enid  

New  Castle 

Homer 

Homer 

Let>anon  

Letjanon  

Madison 

Greenville  

Greenville  

Windsor  Locks 

Prineville 


County  Memorial  

Allen  Parish  

The  O'Neill  Muni-John  L.  Baker  FiekJ 

Key  Field  

Enid  Woodring  Muni  

Enid  Woodring  Muni  

El  Reno  Muni  

Tulsa  IntI  

May  

Warren  Muni   

Enid  Woodring  Muni  

Enid  Woodring  Muni  

Enid  Woodring  Muni  

Sundance  Airpartc  

Sundance  AirparK  

Roy  Hurd  Memorial 

Roy  Hurd  Memorial 

Moore  County  

Asheville  Regional  

University  of  Oklahoma  Westheimer 

Sheppard  AFB/Wichita  Fall  Muni 

Taylor  County 

Iliamna 

Lake  City 

Lake  City  

Vandenburg 

Vandenburg 

Minden-Webster 

Livingston  County  

Rosecrans  Menwrisd  

Santa  Fe  Muni  

Enid  Woodring  Muni  

New  Castle-Henry  County  

Homer  Muni  „ 

Homer  Muni  

Lebanon-Warren  County 

Lebanon-Warren  County 

Dane  County  Regional-Tmax  ReW  .. 

Greenville  Muni  

Greenville  Muni  

Bradley  IntI  

Prineville 


1/0490 

1/0546 
1/0504 
1/0580 
1/0591 
1/0595 
1/0605 
1/0610 

1/0602 
1/0660 
1/0640 
1/0641 
1/0643 
1A)699 
1/0701 
1/0654 
1/0662 
1/0684 
1/0686 

1/0740 

1/0741 
1/0719 

1/0857 
1/0783 
1/0784 
1/0816 
1/0818 
1/0750 
1/0802 
1/0804 
1/0862 
1/0858 
1/0901 
1/0884 
1/0885 

1/0880 
1/0881 
1/0886 
1/0983 
1/0985 
1/0997 

1/0995 


VOR/DME  RNAV  OR  GPS  Rwy 

18,  AMDT  1A 
NDB  Rwy  35,  ORIG-B 
VOR  Rwy  13,  AMDT  5A 
VOR  OR  GPS-A,  AMDT  15 
GPS  Rwy  17,  ORIG 
ILS  Rwy  35  AMDT  4 
VOR/DME  Rwy  35,  AMDT  1A 
VOR  OR  TACAN  Rwy  26.  AMDT 

22A 
VOR/DME  OR  GPS-A,  ORIG-A 
GPS  Rwy  21 ,  ORIG-A 
VOR  Rwy  35,  AMDT  13 
VOR  Rwy  17,  AMDT  12 
NDB  Rwy  35,  AMDT  6 
RNAV  (GPS)  Rwy  35,  ORIG 
RNAV  (GPS)  Rwy  17,  ORIG 
VOR/DME  Rwy  12,  AMDT  1 
GPS  Rwy  12,  ORIG-A 
GPS  Rwy  23,  ORIG-A 
NDB  OR  GPS  Rwy  16,  AMDT 

15A 
VOR/DME  RNAV  Rwy  3,  ORIG- 

C 
ILS  Rwy  33L,  AMDT  12C 
NDB  OR  GPS  Rwy  33,  AMDT 

6A 
NDB  OR  GPS  Rwy  35,  ORIG 
RNAV(GPS)  Rwy  10,  ORIG-A 
RNAV(GPS)  Rwy  28,  ORIG-A 
GPS  Rwy  18,  AMDT  IB 
GPS  Rwy  23.  ORIG-B 
GPS  Rwy  19,  ORIG-A 
RNAV  (GPS)  Rwy  13,  ORIG 
LOC  BC  Rwy  17,  AMDT  8C 
ILS  Rwy  2,  AMDT  5A 
GPS  Rwy  35  ORIG 
VOR  OR  GPS  Rwy  27  AMDT  9 
GPS  Rwy  30,  ORIG-A 
NDB  OR  GPS   Rwy   12,  AMDT 

1A 
RNAV  (GPS)  Rwy  1,  ORIG-A 
RNAV  (GPS)  Rwy  19.  ORIG-A 
RADAR-1,  AMDT16 
GPS  Rwy  32,  ORIG 
GPS  Rwy  14,  ORIG 
VOR  OR  TACAN  Rwy  33  ORIG- 

A 
NDB  Rwy  10,  ORIG  AMDT  15A 


(FR  Doc.  01-3652  Filed  2-12-01;  8:45  am] 

BLLINa  CODE  4810-13-M 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  97 


action:  Final  rule. 


IL 


ket  No.  30226;  Amdt  No.  2032] 


Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 


SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SlAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occiuring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 


instrument  ffight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31,  1980,  and  reapproved 
as  of  January  1, 1982. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 1 .  FAA  Rules 
Docket,  FAA  Headquarters  Building, 
800  Independence  Avenue,  SW., 
Washington,  DC  20591; 
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2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington.  DC  20402. 
FOR  FURTHER  mFORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS-^20). 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.  Oklahoma  City, 
OK.  73169  (Mail  Address:  P.O.  Box 
25082  Oklahoma  City,  OK.  73125) 
telephone:  (405)  954-4164. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
dociunents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  51,  and  §97.20  of 
the  Federal  Aviation  Regulations  (FAR). 
The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3.  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thiis,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 


The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (NFDC) 
Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  inunediate  flight 
safety  relating  directiy  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs.  an  effective  data  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Procedures 
(TERPS).  In  developing  these  SIAPs,  the 
TERPS  criteria  were  applied  to  the 
conditions  existing  or  anticipated  at  the 
affected  airports.  Because  of  the  close 
and  inunediate  relationship  between 
these  SIAPs  and  safety  in  air  commerce, 
I  find  that  notice  and  public  procedure 
before  adopting  these  SIAPs  are 
impracticable  and  contrary  to  the  public 
interest  and,  where  applicable,  that 
good  cause  exists  for  making  some 
SIAPs  e^ctive  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  26, 1979);  and 
(3)  does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Sul^ects  in  14  CFR  Part  97 

Air  traffic  control,  Airports, 
Navigation  (air). 

Issued  in  Washington.  DC  on  January  19, 
2001. 

L.  Nicholas  Lacey, 

Director,  Flight  Standards  Seivice. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 


Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1 .  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120,  44701;  and  14  CFR  11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23, 97.25, 97.27, 97.29, 97.31, 97.33 
and  97.35    [AmwKled] 

By  amending  §  97.23  VOR,  VOR/DME, 
VOR  or  TACAN.  and  VOR/DME  or 
TACAN;  §97.25  LOC,  LOC/DME,  LDA, 
LDA/DME,  SDF,  SDF/DME;  §97.27 
NDB,  NDB/DME;  §97.29  ILS,  ILS/DME, 
ISMLS,  MLS,  MLS/DME,  MLS/RNAV; 
§  97.31  RADAR  SIAPs;  §  97.33  RNAV 
SIAPs;  and  §  97.35  COPTER  SIAPs, 
identified  as  follows: 

*  •  •  *  Effective  February  22.  2001 

Pikeville,  KY,  Pike  County— Hatcher  Field, 
ILS  RWY  27,  Orig 

*  *  •  *  Pikeville,  KY.  Pike  County— Hatcher 
Field.  US  RWY  27.  Orig 

*  *  *  *  Effective  March  22,  2001 

Palm  Springs,  CA.  Palm  Springs  Intl.  VOR 

OR  GPS-B.  Amdt  3 
Fort  Myers.  FL.  Southwest  Florida  Intl,  VOR/ 

DME  OR  TACAN  RWY  24.  Amdt  2 
Fort  Myers,  FL,  Southwest  Florida  Intl,  NDB 

RWY  6,  Amdt  5 
Fort  Myers,  FL,  Southwest  Florida  Intl,  ILS 

RWY  6,  Amdt  5 
Fort  Myers,  FL,  Southwest  Florida  Intl, 

RNAV  (GPS)  RWY  6.  Orig 
Fort  Myers,  FL,  Southwest  Florida  Intl, 

RNAV  (GPS)  RWY  24.  Orig 
Fort  Myers,  FL.  Southwest  Florida  Intl.  GPS 

RWY  24.  Orig.  CANCELLED 
Fort  Myers,  FL,  Southwest  Florida  Intl,  GPS 

RWY  6,  Orig  CANCELLED 
Savannah,  GA,  Savannah  Intl,  RADAR-1, 

Amdt  9 
Terre  Haute,  IN,  Terre  Haute  Inti-Hulman 

Field,  RADAR-1.  Amdt  4 
Newburypprt.  MA,  Plum  Island,  VOR  OR 

GPS  RWY  10,  Amdt  5,  CANCELLED 
Garden  City,  KS.  Garden  City  Regional,  VOR/ 

DME  RWY  12.  Orig-A 
Ardmore.  OK,  Ardmore  Downtown 

Executive,  VOR/DME  RNAV  RWY  17, 

/Vmdt7 
Columbia.  SC.  Columbia  Metropolitan, 

RADAR-1,  Amdt  10 
Gallatin,  TN,  Sumner  County  Regional,  NDB 

RWY  35,  Amdt  lA.  CANCELLED 

(FR  Doc.  01-3653  Filed  2-12^1;  8:45  am] 
BIUJNG  COOE  4913-13-M 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parts  1  and  602 

[TD8940] 

RIN  1545-AY73 

Purchase  Price  Allocations  in  Deemed 
and  Actual  Asset  Acquisitions 

AGENCY:  Internal  Revenue  Service  (IRSV 

Treasury. 

ACTION:  Final  regulations  and  removal  of 

temporary  regulations. 

SUMMARY:  This  document  contains  final 
regulations  relating  to  deemed  and 
actual  asset  acquisitions  luider  sections 
338  and  1060.  The  final  regulations 
affect  sellers  and  buyers  of  corporate 
stock  that  are  eligible  to  elect  to  treat  the 
transaction  as  a  deemed  asset 
acquisition.  The  final  regulations  also 
affect  sellers  and  buyers  of  assets  that 
constitute  a  trade  or  business. 
DATES:  Effective  Date:  These  regulations 
are  effective  March  16,  2001. 

Applicability  Dates:  For  dates  of 
applicability  of  these  regulations,  see 
§§  1.338(i)-l  and  1.1060-1  (a)(2). 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Starke  of  the  Office  of  Associate 
Chief  Coxmsel  (Corporate),  (202)  622- 
7790  (not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  these  final  regulations  have 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d))  imder  the  control  number 
1545-1658. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  valid  control 
number  assigned  by  the  Office  of 
Management  and  Budget. 

The  collections  of  information  in 
these  regulations  are  in  §§  1.338-2(d), 
1.338-2(e)(4),  1.338-5(d)(3),  1.338- 
10(a)(4),  1.338(h)(10)-l(d)(2),  and 
1.1060-l(e)(ii)(A)  and  (B).  The 
collections  of  information  are  necessary 
to  make  an  election  to  treat  a  sale  of 
stock  as  a  sale  of  assets,  to  calculate  and 
collect  the  appropriate  amount  of  tax  in 
a  deemed  or  actual  asset  acquisition, 
and  to  determine  the  bases  of  assets 
acquired  in  a  deemed  or  actual  asset 
acquisition. 

These  collections  of  information  are 
required  to  obtain  a  benefit.  The  likely 
respondents  and/or  recordkeepers  are 


small  businesses  or  organizations, 
businesses,  or  other  for-profit 
institutions,  and  farms. 

The  regulations  provide  that  a  section 
338  election  is  made  by  filing  Form 
8023.  The  burden  for  this  requirement  is 
reflected  in  the  burden  of  Form  8023. 
The  regulations  also  provide  that  both  a 
seller  and  a  purchaser  must  each  file  an 
asset  acquisition  statement  on  Form 
8594.  The  biu-den  for  this  requirement  is 
reflected  in  the  biu-den  of  Form  8594. 
With  respect  to  Form  8023,  the  IRS 
estimated  that  201  forms  would  be  filed 
each  year  and  that  each  taxpayer  would 
require  12.98  hoMis  to  comply.  With 
respect  to  Form  8594,  the  IRS  estimated 
that  20,000  forms  would  be  filed  each 
year  and  that  each  taxpayer  would 
require  12.25  hours  to  comply.  These 
estimates  have  been  made  available  for 
public  comment  and  no  public 
comments  have  been  received. 

The  biu-den  for  the  collection  of 
information  in  §  1.338-2(e)(4)  is  as 
follows: 

Estimated  total  annual  reporting/ 
recordkeeping  burden:  25  hours. 

Estimated  average  aimual  burden  per 
respondent/recordkeeper:  0.56  hoiu-s. 

Estimated  number  of  respondents/ 
recordkeepers:  45. 

Estimated  annual  frequency  of 
responses:  On  occasion. 

Comments  concerning  the  accuracy  of 
this  biu-den  estimate  and  suggestions  for 
reducing  this  burden  should  be  sent  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer, 
W:CAR:MP:FP:S:0,  Washington,  DC 
20224,  and  to  the  Office  of  Management 
and  Budget,  Attn:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

On  August  10, 1999,  the  IRS  and  the 
Department  of  Treasury  (Treasury) 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register 
(REG-107069-97,  64  FR  43462  (1999-36 
I.R.B.  346))  containing  proposed 
regulations  under  sections  338  and  1060 
of  the  Internal  Revenue  Code  of  1986. 
On  January  7,  2000,  the  IRS  and 
Treasury  published  temporary 
regulations  in  the  Federal  Register 
(REG-107069-97,  65  FR  1236  (2000-4 
I.R.B.  332))  that  are  virtually  the  same 
as  the  proposed  regulations  published 


on  August  10, 1999.  The  preamble  to  the 
temporary  regulations  notes  that  the 
proposed  regulations  generally  were 
favorably  received  and  that  the  IRS  and 
Treasury  believe  that  the  proposed 
regulations  provided  clearer  guidance 
and  better  rules  than  the  prior 
regulations  under  sections  338  and 
1060.  However,  the  preamble  also  notes 
that  the  comments  received  warranted 
further  consideration. 

Explanation  of  Provisions 

In  general,  the  final  regulations 
adopted  herein  are  very  similar  to  the 
proposed  and  temporary  regulations  in 
their  organization  and  substance. 
However,  changes  have  been  made  in 
several  areas,  largely  in  response  to  the 
comments  received.  The  principal 
changes  are  discussed  below,  in  the 
order  in  which  they  appear  in  the 
regulations. 

Insurance  Transactions 

Although  section  338  treats  a  target  as 
having  sold  all  its  assets  in  the  deemed 
asset  sale,  proposed  §  1.338-1  (a)(2) 
provides  that  other  rules  of  law  may 
characterize  the  transaction  as 
something  other  than  or  in  addition  to 
a  sale  and  purchase  of  assets.  Proposed 
§  1.338-l(a)(2)  states:  "[f]or  example,  if 
target  is  an  insurance  company  for 
which  a  section  338  election  is  made, 
the  deemed  asset  sale  would  be 
characterized  and  taxed  as  an 
assumption-reinsurance  transaction 
under  applicable  Federal  income  tax 
law."  Several  comments  urged  removal 
of  the  quoted  sentence  in  the  final 
regulations  and  recommended  that  the 
treatment  of  transactions  involving 
insurance  companies  under  section  338 
be  reserved  pending  more  complete 
analysis  and  guidance.  The  IRS  and 
Treasury  believe  that  generally  it  is 
appropriate  to  view  the  deemed  asset 
sale  by  an  insurance  company  as 
involving  an  assumption-reinsurance 
transaction  and,  therefore,  have  retained 
the  sentence  in  the  final  regulations. 
The  IRS  and  Treasury,  however,  intend 
to  provide  additional  guidance  in  a 
separate  project. 

Residual  Method  Anti-abuse  Rule 

The  proposed  regulations  include  a 
new  anti-abuse  rule  intended  to  prevent 
taxpayers  fi-om  changing  the  results  of 
applying  the  residual  method  by 
engaging  in  transactions  that  have  a 
transitory  economic  effect  with  resj)ect 
to  the  ownership  or  use  of  assets.  The 
anti-abuse  rule  is  intended  to  apply  only 
to  an  asset  transfer  exhibiting  objective 
characteristics  suggesting  the  transfer 
was  engaged  in  to  manipulate  the 
operation  of  the  residual  method. 
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Notwithstanding  the  limited  scope  of 
the  anti-abuse  rule,  several 
commentators  suggested  further  limiting 
or  eliminating  the  rule.  After  studying 
the  comments,  the  IRS  and  Treasury 
continue  to  believe  that  the  anti-abuse 
rule  serves  a  useful  purpose  in 
protecting  the  operation  of  the  residual 
method.  Several  changes  have  been 
made,  however,  to  clarify  the  intended 
scope  of  the  rule.  Thus,  the  phrase  "to 
more  than  an  insignificant  extent"  is 
changed  in  the  final  regulation  to 
"primarily."  This  change  is  meant  to 
clarify  that  some  continuing  use  in  its 
original  location  of  an  asset  transferred 
to  or  from  the  target  is  permitted. 

A  comment  requested  that  the  final 
regulations  elaborate  further  on  the 
statement  that  the  Commissioner  has  the 
authority  to  make  appropriate 
correlative  adjustments  and  that  the 
final  regulations  include  an  example. 
The  final  regulations  do  not  do  so, 
because  the  nature  of  any  correlative 
adjustments  would  depend  on  the 
particiilar  factual  circumstances  in 
which  the  rule  is  applied.  Thus,  any 
additional' gmdance  would  provide  only 
limited  assistance.  However,  the  final 
regiilations  state  that  correlative 
adjustments  should  avoid  duplication  or 
omission  of  any  item  of  income,  gain, 
loss,  deduction,  or  basis.  See  §  1.338- 
1(c). 

Closing  Date  Issues 

Concerns  have  been  raised  about  the 
possibility  that  buyers  can  effectuate 
transactions  outside  the  ordinary  course 
of  business  after  acquiring  target  stock 
that,  to  the  detriment  of  an  unsuspecting 
seller,  must  be  reported  by  the  seller  on 
its  return,  which  normally  covers  the 
entire  day  on  which  the  acquisition 
occurs.  Some  of  these  concerns  derive 
bom  a  reading  of  §  1.1502-76(b)  to 
preclude  operation  of  the  "next  day 
rule"  whenever  a  section  338  election  is 
made  for  a  target.  The  "next  day  rule" 
of  §  1.1502-76(b)  provides  that  if,  on  the 
day  of  a  group  member's  change  in 
status  as  a  member,  a  transaction  occurs 
that  is  properly  allocable  to  the  portion 
of  the  member's  day  after  the  event 
resulting  in  the  change,  the  member  and 
all  related  persons  must  treat  the 
transaction  as  occurring  at  the  beginning 
of  the  following  day. 

Commentators  have  suggested  that  a 
purchaser  acquiring  stock  of  a 
subsidiary  member  of  a  consolidated 
group  could,  after  acquiring  the  target 
stock,  cause  the  target  to  sell  all  of  its 
assets  to  another  person  later  on  the 
closing  date  and  then  make  a  unilateral 
section  338(g)  election.  It  is  suggested 
that  the  effect  of  the  election  is  to 
preclude  the  operation  of  the  next  day 


rule,  causing  the  results  of  the  actual 
asset  sale  to  fall  onto  the  selling 
consolidated  group's  tax  return.  The  IRS 
and  Treasiuy  do  not  believe  that 
§  1.1502-76(b),  as  written,  automatically 
precludes  the  operation  of  the  next  day 
rule  in  a  section  338  context,  but 
nevertheless  have  provided  a  new  rule 
in  these  final  regulations  that  requires 
the  application  of  the  next  day  rule  in 
a  section  338  context  where  the  target 
engages  in  a  transaction  outside  the 
ordinary  course  of  business  on  the 
acqmsition  date  after  the  event  residting 
in  the  qualified  stock  purchase  (QSP). 
See§1.338-l(d). 

Purchase  Definition 

Proposed  §  1.338-3(b)(2)  provides 
rules  concerning  the  definition  of  a 
"purchase"  that  require  more  than  a 
nominal  amount  to  be  paid  for  the  stock 
of  the  target.  Several  comments 
requested  reconsideration  of  the 
proposed  rule.  Accordingly,  in  the 
temporary  regvilations,  at  §  1.338- 
3T(b)(2),  a  definition  is  given  for  the 
term  purchase  of  target  affiliate,  while 
the  definition  of  the  term  purchase  of 
target  is  reserved.  The  final  regulations 
include  a  single  definition  of  purchase 
applicable  to  both  targets  and  target 
affiliates,  which  definition  generally 
conforms  to  the  definition  of  purchase 
of  target  affiliate  in  the  temporary 
regidations.  Under  this  definition,  stock 
in  a  target  (or  target  affiliate)  may  be 
considered  purchased  if,  under  general 
principles  of  tax  law,  the  purchasing 
corporation  is  considered  to  own  stock 
of  the  target  (or  target  affiliate)  meeting 
the  requirements  of  section  1504(a)(2), 
notwithstanding  that  no  amount  may  be 
paid  for  (or  allocated  to)  the  stock. 

Transactions  After  QSPs 

Since  1995,  the  regulations  under 
section  338  have  provided  special  rules 
that  apply,  by  virtue  of  section  338,  to 
certain  transfers  of  target  assets 
following  a  QSP  of  the  target's  stock  if 
a  section  338  election  is  not  made  for 
the  target.  These  provisions  modify  the 
normal  operation  of  the  continuity  of 
interest  requirement  under  section  368 
and  the  interpretation  of  the  term 
shareholder  for  purposes  of  section 
368(a)(1)(D),  as  applied  to  certain 
taxpayers.  These  rules  were  adopted  to 
effectuate  Congressional  intent,  in 
replacing  former  section  334(b)(2)  with 
section  338,  that  the  deemed  sale  residts 
provided  by  section  338  not  be  available 
through  transactions  within  the 
purchasing  group  after  the  acquisition. 
In  the  final  regulations,  these  rules  are 
located  at  §1.338-3(d). 

The  1995  amendments  did  not 
provide  any  special  rule  to  modify  the 


application  of  the  statutory 
requirements  for  reorganizations  under 
section  368(a)(1)(C).  However,  the 
considerations  that  justify  the  modified 
application  of  the  continuity  of  interest 
rule  and  the  shareholder  definition  for 
"D"  reorganizations  also  justify  an 
analogous  modification  of  the  "solely 
for  voting  stock"  requirement  for  post- 
acquisition  "C"  reorganizations. 
Accordingly,  the  final  regulations 
ptovide  that  consideration  other  than 
voting  stock  issued  in  connection  with 
a  QSP  is  ignored  in  determining 
whether  a  subsequent  transfer  of  assets 
by  the  target  corporation  to  a  member  of 
its  new  affiUated  group  satisfies  the 
solely  for  voting  stock  requirement  of  a 
"C"  reorganization.  See  §  1.338-3(d)(4). 

Treatment  of  Liabilities 

The  proposed  regulations  eliminate 
the  prior  distinction  between  "modified 
aggregate  deemed  sale  price"  (or 
MADSP)  and  "aggregate  deemed  siale 
price"  (or  ADSP),  a  distinction  that 
appeared  to  have  been  based  on  the 
premise  that  the  new  target  generally 
will  not  bear  the  tax  liability  for  the 
deemed  sale  where  a  section  338(h)(10) 
election  is  made,  but  that  it  generally 
will  bear  the  liability  where  a  section 
338  (but  not  section  338(h)(10))  election 
is  made.  However,  these  generalizations 
were  not  universally  correct  in  either 
situation.  Proposed  §§  1.338-4  and 
1.338-5  clarify  the  treatment  of  taxes  as 
liabilities  in  computing  ADSP  and 
"adjusted  grossed-up  basis"  (or  AGUB). 
Commentators  asked  for  further 
clarification  of  the  standards  for  taking 
certain  taxes  into  accoimt.  Rather  than 
providing  more  specific  guidance, 
which  would  be  inconsistent  with  the 
overall  philosophy  of  deferring  to 
general  tax  principles  governing  actual 
transactions,  the  final  regulations 
further  simplify  the  discussion  of 
liabilities.  Except  for  the  fact  that  new 
target  remains  liable  for  old  target's  tax 
liabilities  (see  §  1.338-1  (b)(3)(i))  and 
that  a  buyer's  assimiption  of  a  seller's 
income  tax  liability  with  respect  to  the 
sale  causes  the  consideration  to  "gross 
up"  or  "pyramid,"  a  tax  liability  is  like 
any  other  type  of  liability  and  the  status 
of  any  particular  type  of  tax  liabiUty  as 
a  liability  includible  in  ADSP  or  AGUB 
should  be  determined  under  general  . 
principles  as  applied  to  the  facts 
relating  to  the  incidence  of  the' tax 
liability. 

Valuation  Rules 

Proposed  §  1.338-6(a)(2)(iii)  retains  a 
statement  from  prior  versions  of  the 
regulations  that  "(i]n  certain  cases  the 
IRS  may  make  an  independent  showing 
of  the  value  of  goodwill  and  going 
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concern  value  as  a  means  of  calling  into 
question  the  validity  of  the  taxpayer's 
valuation  of  other  assets."  This 
authority  was  intended  to  provide  a 
means  of  ensimng  that  taxpayers  do  not 
overvalue  assets  in  higher  classes  that 
are  allocated  consideration  before  the 
residual  class.  As  a  factual  matter,  the 
IRS  and  Treasiuy  luderstand  that  a  low 
(or  no)  allocation  to  goodwill  and  going 
concern  value  may  result  irom.  causes 
other  than  a  taxpayer's  overvaluation  of 
assets  in  higher  classes.  Moreover,  the 
IRS  and  Treasury  accept  the  soundness 
of  the  fundamental  premise  of  the 
residual  method  that  goodwill  and  going 
concern  value  are  the  most  difficult 
assets  to  value  independently  and  that 
their  value  should  be  computed  as  the 
residue  after  all  other  assets  are  valued. 
The  final  regulations  delete  the  sentence 
about  valuing  goodwill  and  going 
concern  value.  Under  the  final 
regulations,  the  IRS  retains  the  abifity  to 
challenge  a  taxpayer's  valuation  of 
assets  in  Classes  I  through  VI,  but  will 
do  so  on  groimds  consistent  with  the 
residual  method  of  allocation. 

I  fop-Down  Allocation 

Changes  to  the  rules  for  allocating 
purchase  price  to  the  stock  and  assets  of 
lower  tier  subsidiaries  were  not 
proposed,  although,  as  noted  in  the 
preamble  to  the  proposed  regulations, 
considerable  study  was  given  to 
alternative  approaches.  Comments  were 
requested,  but  none  was  received,  and 
the  IRS  and  Treasmy  to  date  have  been 
unable  to  develop  a  fully  successful 
alternative.  Accordingly,  the  final 
regulations  continue  to  apply  the  "top.- 
down"  allocation  system,  under  which 
the  stock  of  a  lower  tier  subsidiary  is 
allocated  purchase  price  in  the  general 
asset  category  (now  Class  V)  and  the 
deemed  purchase  price  of  its  assets  is  in 
turn  computed  from  that  stock  price  and 
then  allocated  within  the  subsidiary. 

In  the  final  regulations,  the  scope  of 
Class  n  assets  described  in  §  1.338- 
6(b)(2)(ii)  is  modffied  to  provide  that 
class  II  assets  do  not  include  stock  of 
target  affiliates,  other  than  actively 
traded  stock  described  in  section 
1504(a)(4)  (certain  preferred  stock). 
Instead,  stock  of  target  affiliates  is 
included  in  Class  V.  This  woiUd 
exclude  target  affiliate  stock  from  Class 
n  where  the  target  holds  an  80  percent 
or  greater  interest  in  the  target  affiliate 
but  a  minority  interest  in  target  affiliate 
stock  of  the  same  class  is  actively 
traded.  It  is  not  clear  that  the  trading 
price  for  shares  of  a  class  of  stock  less 
than  20  percent  of  which  is  in  the  hands 
of  the  public,  and  which  consequently 
may  experience  thiimer  trading 
volumes,  necessarily  is  indicative  of  the 


fair  market  value  of  the  80  percent  or 
greater  majority  interest. 

Class  in  Assets 

Proposed  §  1.338-6(b)(2)  provides  that 
Class  ni  assets  consist  of  "accounts 
receivable,  mortgages*  and  credit  card 
receivables  from  customers  which  arise 
in  the  ordinary  course  of  business." 
Comments  suggested  that  these 
categories  were  too  limited.  Under  the 
rationales  expressed  in  the  preamble  to 
the  proposed  regulations,  the  IRS  and 
Treasmy  believe  that  other  types  of  debt 
instruments,  and  even  other  types  of 
assets,  should  be  included  in  Class  III. 
As  revised  in  the  final  regulations.  Class 
III  assets  generally  consist  of  assets  that 
the  taxpayer  marks  to  market  at  least 
annually  and  debt  instnmients 
(including  receivables).  However,  debt 
instruments  issued  by  related  parties, 
and  certain  contingent  payment  and 
convertible  debt  instruments,  are  not 
included  in  Class  HI. 

First  Year  Price  Adjustments 

Proposed  §  1.338-7  provides  rules  for 
allocating  the  ADSP  or  AGUB  when 
increases  or  decreases  are  required  after 
the  close  of  new  target's  first  taxable 
year.  For  increases  or  decreases  required 
before  the  end  of  new  target's  first 
taxable  year,  proposed  §  1.338- 
4(b)(2)(ii)  provides  that  "[ijncreases  or 
decreases  with  respect  to  the  elements 
of  ADSP  that  are  taken  into  account 
before  the  close  of  new  target's  first 
taxable  year  are  taken  into  account  for 
purposes  of  determining  ADSP  and  the 
deemed  sale  tax  consequences  as  if  they 
had  been  taken  into  account  at  the 
beginning  of  the  day  after  the 
acquisition  date."  Proposed  §  1.338- 
5(b)(2)(ii)  contains  a  similar  rule  for 
redeterminations  of  AGUB.  These  rules 
originated  in  predecessor  versions  of  the 
regulations  under  section  338. 

Although  no  commentator  requested 
removal  of  these  rules,  one  comment 
highlighted  the  difficulties  posed  for  the 
seller  in  section  338(h)(10)  transactions 
in  applying  a  rule  based  on  new  target's 
year-end,  and  requested  relief.  After 
reviewing  this  comment,  the  final 
regulations  remove  the  rules  providing 
special  treatment  for  changes  in  ADSP 
or  AGUB  occurring  before  the  close  of 
new  target's  first  taxable  year.  Instead, 
the  general  rule  in  §  1.338-7  governs  the 
allocation  of  all  changes  in  ADSP  or 
AGUB  after  the  acquisition  date.  This 
change  is  consistent  with  the  IRS's  and 
Treasury's  expressed  intent  in  drafting 
the  proposed  regulations  to  eliminate,  to 
the  extent  possible,  any  special 
accounting  rules  in  the  section  338 
regulations,  as  it  should  result  in 


treatment  more  consistent  with  that  of 
an  actual  asset  sale. 

Like-kind  Exchanges 

A  commentator  suggested  that  the 
final  regulations  should  apply  section 
1031  to  old  target  in  its  deemed  asset 
sale  if  the  purchaser  pays  for  target 
stock  with  property  of  like  kind  to  old 
target's  assets  or  with  cash  put  in 
escrow  for  a  successor  to  old  tai^et  to 
designate  for  purchase  of  assets  of  like 
kind.  This  rule  would  be  an  exception 
tothe  requirement  in  §  1.338-l(a)(2) 
that  the  transaction  between  old  target 
and  new  target  must  be  a  taxable 
transaction,  and  inconsistent  with  the 
requirement  of  section  338(a)(1)  that 
target  "shall  be  treated  as  having  sold  all 
of  its  assets  at  the  close  of  the 
acquisition  date  at  fair  market  value 
*  *  *"  After  considering  the  policy 
concerns  and  the  administrative 
difficulties  in  creating  and 
administering  an  exception  for  section 
1031  exchanges,  the  IRS  and  Treasury 
have  not  adopted  this  suggestion. 

S  Corporations 

A  purchaser  may  agree  to  compensate 
the  sellers  of  an  S  corporation  target  for 
adverse  tax  consequences  resulting  from 
a  section  338(h)(10)  election.  When 
more  than  one  shareholder  in  an  S 
corporation  sells  stock  in  the  same 
transaction,  the  different  shareholders 
may  negotiate  different  prices  for  their 
stock  based  on  varying  Federal  and  state 
tax  liabilities  they  will  bear  as  a  result 
of  the  transaction.  Some  commentators 
have  noted  that,  in  other  cases,  different 
prices  may  be  paid  for  control 
premiums  or  other  reasons.  Under 
section  1361(b)(1)(D),  an  S  corporation 
is  permitted  to  have  only  one  class  of 
stock.  A  potential  second  class  of  stock 
issue  arises  because  the  fiction  of  a 
section  338(h)(10)  election  is  that  the 
target  sells  its  assets  to  a  new  target  and 
then  liquidates.  Applying  that  fiction,  if 
the  shareholders  are  treated  as  receiving 
differing  amounts  per  share  in  the 
deemed  liquidation,  a  second  class  of 
stock  could  result. 

Some  commentators  have 
recommended  that  the  final  regulations 
clarify  that  the  payment  of  varying 
amounts  per  share  to  S  corporation 
shareholders  will  not  cause  the  S 
corporation  to  violate  the  single  class  of 
stock  requirement.  The  final  regulations 
respond  to  these  comments  by  including 
a  statement  in  §  1.1361-l(l)(2)(v)  that 
the  payment  of  varying  amounts  to  S 
corporation  shareholders  in  a 
transaction  for  which  a  section 
338(h)(l0)  election  is  made  will  not 
cause  the  S  corporation  to  violate  the 
single  class  of  stock  requirement  of 
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section  1361(b)(1)(D)  and  §  1.1361-1(1). 
provided  that  the  varying  amounts  are 
negotiated  in  arm's  lengdi  negotiations 
with  the  purchaser. 

One  commentator  requested 
clarification  regarding  the  calculation 
and  allocation  of  the  purchaser's  AGUB 
for  a  target  that  was  an  S  corporation 
that  owned  a  qualified  subchapter  S 
subsidiary  (QSub),  where  the  QSub 
status  does  not  continue  after  the 
acquisition  date  and  the  QSub  is  treated 
as  becoming  a  separate  subsidiary  of 
new  target.  Although  the  regulations 
require  allocation  of  the  AGUB  among 
the  target's  assets  held  at  the  beginning 
of  the  day  after  the  acquisition  date, 
they  also  require  results  consistent  with 
those  that  would  occur  if  the  parties  had 
actually  engaged  in  the  transactions 
deemed  to  occur  because  of  section 
338(h)(10).  and  taking  into  account 
other  transactions  that  actually  occurred 
or  are  deemed  to  occiu.  See 
§  1.338(h)(10)-l(d)(9).  An  actual  sale  of 
the  assets  of  the  S  corporation  target, 
including  the  stock  of  the  QSub,  to  a 
corporation  would  be  treated  as  a  sale 
by  the  S  corporation  of  all  of  its  assets, 
including  those  of  the  QSub.  If  the  QSub 
status  does  not  continue  after  the 
acquisition,  the  buyer  would  be  treated 
as  forming  a  new  subsidiary  containing 
the  assets  held  by  the  former  QSub.  See 
§  1.1361-5{b)(3)  Example  9. 
Accordingly,  the  AGUB  for  the  former  S 
corporation  target  would  be  aUocated 
among  the  assets  of  the  former  QSub  as 
though  they  were  assets  of  the  target, 
and  then  the  target  would  be  treated  as 
having  formed  a  new  subsidiary 
containing  the  assets  of  the  former 
QSub. 

Clarification  was  also  requested 
regarding  the  possibility  of  making  a 
section  338(h)(10)  election  for  the  sale 
by  an  S  corporation  of  stock  of  a  QSub. 
As  noted  above,  Example  9  of  §  1.1361- 
5(b)(3]  indicates  that  the  sale  by  an  S 
corporation  of  all  of  the  stock  of  a  QSub 
is  treated  as  an  asset  sale  by  the  S 
corporation  to  the  purchaser  of  the 
QSub  stock.  No  further  guidance  is 
provided  in  these  regulations.  The  sale 
of  an  80  percent  or  greater  (but  less  than 
100  percent)  interest  in  the  stock  of  a 
QSub  is  not  expected  to  be  a  common 
transaction  because  it  generally  will 
result  in  a  taxable  transaction  with 
respect  to  all  the  assets  of  the  QSub. 

Forms  8023  and  8594 

The  ciurent  temporary  regulations 
provide  that  a  section  338(h)(10) 
election  for  an  S  corporation  target  must 
be  made  jointly  by  the  purchaser  and 
the  S  corporation  shareholders.  These 
regulations  specifically  require 
nonselling  S  corporation  shareholders  to 


consent  to  the  election.  See 
§  1.338(h)(10)-lT(c)(2).  However,  the 
instructions  for  the  election  form  (Form 
8023)  do  not  clearly  require  the 
nonselling  shareholders  to  sign  the 
election  form.  Moreover,  the  prior 
regulations  were  lessxlear  in  requiring 
nonselling  S  corporation  shareholders  to 
consent  to  the  election.  Commentators 
have  requested  that  the  IRS  recognize 
the  validity  of  section  338(h)(10) 
elections  for  S  corporation  targets  even 
if  not  signed  by  nonselling  shareholders. 
The  IRS  will  revise  Form  8023  to  make 
clear  that  nonselling  S  corporation 
shareholders  must  also  sign.  The  IRS 
will  recognize  the  validity  of  otherwise 
valid  elections  made  on  the  current 
version  of  the  form  even  if  not  signed 
by  the  nonselling  shareholders, 
provided  that  the  S  corporation  and  all 
of  its  shareholders  (including  nonselling 
shareholders)  report  the  tax 
consequences  consistently  with  the 
results  under  section  338(h)(10).  See 
§1.338{i)-l(b). 

The  preamble  to  the  proposed 
regulations  indicates  that  ihe  IRS  and 
Treasiuy  were  considering  requiring 
that  the  information  about  the  allocation 
of  ADSP  and  AGUB  currently  submitted 
on  the  election  form  (Form  8023) 
instead  be  submitted  by  the  purchaser 
and  seller(s)  separately  on  their  income 
tax  returns.  Such  a  change  will  be 
effectuated  when  Form  8023  is  revised. 
The  information  about  ADSP  and  AGUB 
will  be  reported  by  each  party 
separately  on  Form  8594,  which  also 
wUl  be  revised.  With  respect  to  a 
transaction  subject  to  a  section  338 
election.  Form  8594  will  be  filed  with 
the  income  tax  returns  of  the  old  and 
new  target  for  the  tax  periods  including 
the  deemed  sale  and  purchase.  Where 
an  election  imder  section  338(g)  is  made 
for  a  controUed  foreign  corporation 
(CFC),  the  purchaser  and  seller  (or  their 
U.S.  shareholder(s))  will  be  required  to 
submit  separately,  on  Form  8594, 
information  about  ADSP  and  AGUB. 
The  Form  8594  will  be  required  to.be 
attached  to  the  last  Form  5471  filed  by 
the  seller  for  old  target,  and  to  the  first 
Form  5471  filed  by  the  purchaser  for 
new  target. 

Special  Analyses 

It  has  been  determined  that  these  final 
regulations  are  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
has  been  determined  that  a  final 
regulatory  flexibility  analysis  is  required 
for  the  collection  of  information  in  this 
Treasury  decision  imder  5  U.S.C.  604. 
This  analysis  is  set  forth  below  under 
the  heading  "Final  Regulatory 


Flexibility  Act  Analysis."  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  these  final  regulations  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 

Final  Regulatory  Flexibility  Act 
Analysis 

This  analysis  is  required  under  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6).  This  regulatory  action  is 
intended  to  simplify  and  clarify  the 
cvurent  rules  relating  to  both  deemed 
and  actual  asset  acquisitions.  The 
ciurent  rules  were  developed  over  a 
long  period  of  time  and  have  been 
repeatedly  amended.  The  IRS  and 
Treasury  believe  these  final  regulations 
will  significantly  improve  the  clarity  of 
the  rules  relating  to  both  deemed  and 
actual  asset  acquisitions. 

The  major  objective  of  these  final 
regulations  is  to  modify  the  rules  for 
allocating  piut:hase  price  in  both 
deemed  and  actual  asset  acquisitions.  In 
addition,  these  final  regulations  replace 
the  general  rules  for  electing  to  treat  a 
stock  sale  as  an  asset  sale. 

These  collections  of  information  may 
afiect  small  businesses  if  the  stock  of  a 
corporation  which  is  a  small  entity  is 
acquired  in  a  qualified  stock  piuchase 
or  if  a  trade  or  business  which  is  also 
a  small  business  is  transferred  in  a 
taxable  transaction.  Form  8023  (on 
which  an  election  to  treat  a  stock  sale 
as  an  asset  sale  is  filed)  has  been 
submitted  to  and  approved  by  the  Office 
of  Management  and  Budget.  With 
respect  to  Form  8023,  the  IRS  estimated 
that  201  forms  would  be  filed  each  year 
and  that  each  taxpayer  would  require 
12.98  hoxws  to  comply.  Form  8594  (on 
which  a  sale  or  acquisition  of  assets 
constituting  a  trade  or  business  is 
reported)  has  also  been  submitted  to  and 
approved  by  the  Office  of  Management 
and  Budget.  With  respect  to  Form  8594, 
the  IRS  estimated  that  20,000  forms 
would  be  filed  each  year  and  that  each 
taxpayer  would  require  12.25  hours  to 
comply.  These  estimates  have  been 
made  available  for  public  comment  and 
no  public  comments  have  been 
received.  The  regulations  do  not  impose 
new  requirements  on  small  businesses 
and,  in  fact,  should  lessen  any 
difficulties  associated  with  the  existing 
reporting  requirements  by  clarifying  the 
rules  associated  with  deemed  and  actual 
asset  acquisitions. 

The  collections  of  information  require 
taxpayers  to  file  an  election  in  order  to 
treat  a  stock  sale  as  an  asset  sale.  In 
addition,  taxpayers  must  file  a  statement 
regarding  the  amoimt  of  consideration 
allocated  to  each  class  of  assets  under 
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the  residual  method.  The  professional 
skills  that  would  be  necessary  to  make 
the  election  or  allocate  the 
consideration  would  be  the  seune  as 
those  required  to  prepare  a  retiun  for 
the  small  business. 

Drafting  Information 


The  principal  author  of  these 
regulations  is  Richard  Starke,  Office  of 
the  Associate  Chief  Counsel  (Corporate). 
However,  other  personnel  from  the  IRS 
and  Treasiuy  Department  participated 
extensively  in  their  development. 


List  of  Subiects 

26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  1  and  602 
are  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  removing  the 


entries  for  Sections  1.338-6T,  1.338-7T, 
1.338-lOT  and  1.1060-lT  and  by 
adding  entries  in  numerical  order  to 
read  in  part  as  follows: 

Authority:  26  U.S.C.  7805  *  *  *  Section 
1.338-6  also  issued  under  26  U.S.C.  337(d). 
338.  and  1502.  Section  1.338-7  also  issued 
under  26  U.S.C.  337(d),  338,  and  1502., 
Section  1.338-10  also  issued  under  26  U.S.C. 
337(d).  338.  and  1502.*   *   *  Section  1. 1060- 
1  also  issued  under  26  U.S.C.  1060.*  *   * 

Par.  2.  In  the  list  below,  for  each 
section  indicated  in  the  left  column, 
remove  the  language  in  the  middle 
column  and  add  the  language  in  the 
right  colunm: 


Section 


Remove 


Add 


1.56(g)-1(k)(1),  second  sentence  

1.56(g)-1(k)(1),  last  sentence  

1.197-2(e)(1),  second  sentence  

1.197-2(k),  Example  6,  paragraph  (i),  last  sen- 
tence. 

1.197-2(k),  Example  6,  paragraph  (ii),  second 
sentence. 

1.197-2(k),  Example  6,  paragraph  (ii),  last  sen- 
tence. 

1.197-2(k),  Example  23,  paragraph  (iv),  first 
senterx:e. 

1.338-8(h)(1),  last  sentence  


1 .338-9(a),  penultimate  sentence 
1.338-9(b)(1),  first  sentence  


1.338-9(b)(1),  last  sentence  

1.338-9(b)(3)(i)(B)  

1.338-9{b)(3)(ii)  

1 .338-9(b)(4) 

1.338-9(f)(2),  Example   1,  paragraph  (a),  last 

sentence. 

1.368-1(a),  third  sentence  

1 .368-1  (e)(6),  Example  4,  paragraph  (ii),  last 

sentence. 

1.597-2(d)(5)(iii)(B)  

1.597-5(c)(3)(i)  

1.597-5(d)(2)(i) 

1.921-1T(b)(1),  A-1,  immediately  preceding  the 

penultimate  sentence. 

1.1031(d)-1T,  last  sentence  

1 . 1 031  (j)-1  (b)(2)(iii) ,  penultimate  sentence  

1.1361-4(d),  Example  3,  third  sentence 


1.1502-75(k)  

1.1502-76(b)(1)(ii)(A)(r),  last  sentence 


of  §  1 .33&-6T(b),  if  othenvise 
of  §  1 .338-6T(c)(1)  and  (2)  also 
See  §1.1 060-1  T(b)(2)    . 
See§1.338-6T(b) 

Under  §§1.106O-1T(c)(2)  and  1.338-6T(c)(1) 

See  §§1.1060-1T(c)(2)  and  1.338-6T(b) 

(as  these  terms  are  defined  as  in  defined  in 

§1.338-1(0(13)) 
nomenclature  of  §  1 .338-1  (b)  and  (c)  and 

provided  in  §1.338-1(c)(14), 

the  deemed  sale  gain,  as  defined  in  §1.338- 

3(b)(4). 
the  deemed  sale  gain 
under  §1.338(b)-1  (e)(2) 
reflect  deemed  sale  gain) 
under  §1.338(b)-1  (e)(2), 
and  §1.338(b)-1  (e)(2) 

(k)and  1 .338-3T(c)(3) 
see  §  1 .338-3T(c)(3)  (whk:h 

(see§1.338-7T) 

under  §  1 .338-6T(b).  (c)(1)  and  (2) 

under  §  1 .338-6T(b),  (c)(1)  and  (2) 

and§1.338-2T(d) 

see  §1.1 060-1  T(b),  (c),  and  (d)  Example  1 
in  §  1 .338-6T(b),  to  whkih  reference  is  made 

by  §1.1 060-1  T(c)(2) 
Under    section    338(a)    and    §1.338(h)(10)- 

1T(d)(3), 
See  §  1.338(h)(10)-1T(d)(7)  for 
See  §1.338-1 0T(a)(5)  (deemed 


of  §  1 .338-6(b).  if  othenwise 
of  §  1.338-6(c)(1)  and  (2)  also 
See  §1.1 060-1  (b)(2) 
See§1.338-6(b) 

Under  §§1.1 060-1  (c)(2)  and  1.338-6(c)(1) 

See  §§  1 . 1 060-1  (c)(2)  and  1 .338-6(b) 

(as  these  terms  are  defined  as  in  defined  in 

§1.338-2{c)(17)) 
nomenclature  of  sentence  §1.338-2(b)  and 

(c)  and 
provided  in  §  1.338-2(c)(18), 
the  deemed  sale  tax  sentence  consequences, 

as  defined  in  §  1 .338-2(c)(7), 
the  deemed  sale  tax  consequences 
under  §  1 .338-5(d) 

reflect  deemed  sale  tax  consequences) 
under  §  1 .338-5(d), 
and§1.338-5(d). 

(k)  and  1 .338-3(d). 
see  §1.338-3(d)  (which 

(see  §1.338-7) 

under  §  1 .33&-6(b),  (c)(1)  and  (2). 
under  §  1 .338-6(b),  (c)(1)  and  (2). 
and  §  1 .338-2(d) 

see  §1.1 060-1  (b),  (c),  and  (d)  Example  1. 
in  §1.338-6(b),  to  which  reference  is  made 

by  §1.1 060-1  (c)(2). 
Under    section    338(a)    and    §1.338<h)(10)- 

1(d)(3), 
See  §  1 .338(h)(10)-1(d)(7)  for 
See  §  1.338-1 0(a)(5)  (deemed 


Par.  3.  Sections  1.338-0  through 
IL338-7  are  added  to  read  as  follows: 

11.338-0    Outline  of  topics. 

This  section  lists  the  captions 
:  ontained  in  the  regulations  under 
action  338  as  follows: 

§  1 .338-1    General  principles;  status  of  old 
target  and  hew  target 

(a)  In  general. 

(1)  Deemed  transaction. 


(2)  Application  of  other  rules  of  law. 

(3)  Overview. 

(b)  Treatment  of  target  under  other 
provisions  of  the  Internal  Revenue  Code. 

(1)  General  rule  for  subtitle  A. 

(2)  Exceptions  for  subtitle  A. 

(3)  General  rule  for  other  provisions  of  the 
Internal  Revenue  Code. 

(c)  Anti-abuse  rule. 

(1)  In  general. 

(2)  Examples. 

(d)  Next  day  rule  for  post-closing 
transactions. 


§  1 .338-2    Nomenclature  and  definitions; 
mechanics  of  the  section  338  election. 

(a)  Scope. 

(b)  Nomenclature. 

(c)  Definitions. 

(1)  Acquisition  date. 

(2)  Acquisition  date  assets. 

(3)  Affiliated  group. 

(4)  Common  parent. 

(5)  Consistency  period. 

(6)  Deemed  asset  sale. 

(7)  Deemed  sale  tax  consequences. 

(8)  Deemed  sale  return. 
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(9)  Domestic  corporation. 

(10)  Old  target's  final  return. 

(11)  Purchasing  corporation. 

(12)  Qualified  stock  purchase. 

(13)  Related  persons. 

(14)  Section  338  election. 

(15)  Section  338(h)(10)  election. 

(16)  Selling  group. 

(17)  Target;  old  target;  new  target. 

(18)  Target  affiliate. 

(19)  12-month  acquisition  period. 

(d)  Time  and  manner  of  making  election. 

(e)  Special  rules  for  foreign  corporations  or 
DISCS. 

(1)  Elections  by  certain  foreign  purchasing 
corporations. 

(i)  General  rule. 

(ii)  Qualifying  foreign  purchasing 
corporation, 
(iii)  Qualifying  foreign  target, 
(iv)  Triggering  event, 
(v)  Subject  to  United  States  tax. 

(2)  Acquisition  period. 

(3)  Statement  of  section  338  may  be  filed 
by  United  States  shareholders  in  certain 
cases. 

(4)  Notice  requirement  for  U.S.  persons 
holding  stock  in  foreign  target. 

(i)  General  rule. 

(ii)  Limitation. 

(iii)  Form  of  notice. 

(iv)  Timing  of  notice. 

(v)  Consequence  of  failure  to  comply. 

(vi)  Good  faith  effort  to  comply. 

§  1 .338-3    Qualification  for  the  section  338 
•lection. 

(a)  Scope. 

(b)  Rules  relating  to  qualified  stock 
purchases. 

(1)  Purchasing  corporation  requirement. 

(2)  Piutihase. 

(3)  Acquisitions  of  stock  from  related 
corporations. 

(i)  In  general. 

(ii)  Time  for  testing  relationship, 
(iii)  Cases  where  section  338(h)(3)(C) 
applies — acquisitions  treated  as  purchases, 
(iv)  Examples. 

(4)  Acquisition  date  for  tiered  targets, 
(i)  Stock  sold  in  deemed  asset  sale, 
(ii)  Examples. 

(5)  Effect  of  redemptions, 
(i)  General  rule. 

(ii)  Redemptions  from  persons  unrelated  to 
the  purchasing  corporation. 

(iii)  Redemptions  from  the  piuchasing 
corporation  or  related  persons  during  12- 
month  acquisition  period. 

(A)  General  rule. 

(B)  Exception  for  certain  redemptions  from 
related  corporations. 

(iv)  Examples. 

(c)  Effect  of  post-acquisition  events  on . 
eligibility  for  section  338  election. 

(1)  Post-acquisition  elimination  of  target. 

(2)  Post-acquisition  elimination  of  the 
purchasing  corporation. 

(d)  Consequences  of  post-acquisition 
elimination  of  target  where  section  338 
election  not  made. 

(1)  Scope. 

(2)  Continuity  of  interest. 

(3)  Control  requirement. 

(4)  Solely  for  voting  stock  requirement. 

(5)  Example. 


§  1 .338-4    Aggregate  deemed  sale  price; 
various  aspects  of  taxation  of  the  deemed 
asset  sale. 

(a)  Scope. 

(b)  Determination  of  ADSP. 

(1)  General  rule. 

(2)  Time  and  amount  of  ADSP. 
(i)  Original  determination. 

(ii)  Redetermination  of  ADSP. 
(iii)  Example. 

(c)  Grossed-up  amount  realized  on  the  sale 
to  the  purchasing  corpioration  of  the 
purchasing  corporation's  recently  purchased 
target  stock. 

(1)  Determination  of  amount. 

(2)  Example. 

(d)  Liabilities  of  old  target. 

(1)  In  general. 

(2)  Time  and  amount  of  liabilities. 

(e)  Deemed  sale  tax  consequences. 

(f)  Other  rules  apply  in  determining  ADSP. 

(g)  Examples. 

(h)  Deemed  sale  of  target  affiliate  stock. 

(1)  Scope. 

(2)  In  general. 

(3)  Deemed  sale  of  foreign  target  affiliate  by 
a  domestic  target. 

(4)  Deemed  sale  producing  effectively 
connected  income. 

(5)  Deemed  sale  of  insurance  company 
target  affiliate  electing  under  section  953(d). 

(6)  Deemed  sale  of  DISC  target  affiliate. 

(7)  Anti-stuffing  rule. 

(8)  Examples. 

§  1 .338-5    Adjusted  grossed-up  tMisis. 

(a)  Scope. 

(b)  Determination  of  AGUB. 

(1)  General  rule. 

(2)  Time  and  amount  of  AGUB. 
(i)  Original  determination. 

(.ii)  Redetermination  of  AGUB. 
(iii)  Examples. 

(c)  Grossed-up  basis  of  recently  purchased 
stock. 

(d)  Basis  of  nonrecently  purchased  stock; 
gain  recognition  election. 

(1)  No  gain  recognition  election. 

(2)  Procedure  for  making  gain  recognition 
election. 

(3)  Effect  of  gain  recognition  election, 
(i)  In  general. 

(ii)  Basis  amount. 

(iii)  Losses  not  recognized. 

(iv)  Stock  subject  to  election. 

(e)  Liabilities  of  new  target. 

(1)  In  general. 

(2)  Time  and  amount  of  liabilities. 

(3)  Interaction  with  deemed  sale  tax 
consequences. 

(f)  Adjustments  by  the  Internal  Revenue 
Service. 

(g)  Examples. 

§1.338-6    Allocation  of  ADSP  and  AGUB 
among  target  assets. 

(a)  Scope. 

(1)  In  general. 

(2)  Fair  market  value, 
(i)  In  general. 

(ii)  Transaction  costs. 

(iii)  Internal  Revenue  Service  authority. 

(b)  General  rule  for  allocating  ADSP  and 
AGUB. 

(1)  Reduction  in  the  amount  of 
consideration  for  Class  I  assets. 


(2)  Other  assets, 
(i)  In  general. 

(ii)  Class  n  assets, 
(iii)  Class  UI  assets, 
(iv)  Class  rv  assets, 
(v)  Class  V  assets, 
(vi)  Class  VI  assets, 
(vii)  Class  VII  assets. 

(3)  Other  items  designated  by  the  Internal 
Revenue  Service. 

(c)  Certain  limitations  and  other  rules  for 
allocation  to  an  asset. 

(1)  Allocation  not  to  exceed  fair  market 
value. 

(2)  Allocation  subject  to  other  rules. 

(3)  Special  rule  for  allocating  AGUB  when 
pinchasing  corporation  has  nonrecently 
piut:hased  stock. 

(i)  Scope. 

(ii)  Determination  of  hypothetical  purchase 
price, 
(iii)  Allocation  of  AGUB . 

(4)  Liabilities  taken  uito  account  in 
determining  amount  realized  on  subsequent 
disposition. 

(d)  Examples. 

§  1 .338-7    Allocation  of  redetermined 
ADSP  and  AGUB  among  target  assets. 

(a)  Scope. 

(b)  Allocation  of  redetermined  ADSP  and 
AGUB. 

(c)  Special  rules  for  ADSP. 

(1)  Increases  or  decreases  in  deemed  sale 
tax  consequences  taxable  notwithstanding 
old  target  ceases  to  exist. 

(2)  Procedure  for  transactions  in  which 
section  338(h)(10)  is  not  elected. 

(i)  Deemed  sale  tax  consequences  included 
in  new  target's  return, 
(ii)  Carryovers  and  carrybacks. 

(A)  Loss  carryovers  to  new  target  taxable 
years. 

(B)  Loss  carrybacks  to  taxable  years  of  old 
target. 

(C)  Credit  carryovers  and  carrybacks. 

(3)  Procedure  for  transactions  in  which 
section  338(h)(10)  is  elected. 

(d)  Special  rules  for  AGUB. 

(1)  Effect  of  disposition  or  depreciation  of 
acquisition  date  assets. 

(2)  Section  38  proper^. 

(e)  Examples. 

§  1 .338-8    Asset  and  stock  consistency. 

(a)  Introduction. 

(1)  Overview. 

(2)  General  application. 

(3)  Extension  of  the  general  rules. 

(4)  Application  where  certain  dividends 
are  paid. 

(5)  Application  to  foreign  target  affiliates. 

(6)  Stock  consistency. 

(b)  Consistency  for  direct  acquisitions. 

(1)  General  rule. 

(2)  Section  338(h)(10)  elections. 

(c)  Gain  bom  disposition  reflected  in  basis 
of  target  stock. 

(1)  General  rule. 

(2)  Gain  not  reflected  if  section  338 
election  made  for  target. 

(3)  Gain  reflected  by  reason  of 
disfributions. 

(4)  Controlled  foreign  corporations. 

(5)  Gain  recognized  outside  the 
consolidated  group. 
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(d)  Basis  of  acquired  assets. 

(1)  Carryover  basis  rule. 

(2)  Exceptions  to  carryover  basis  rule  for 
certain  assets. 

(3)  Exception  to  carryover  basis  rule  for  de 
minimis  assets. 

(4)  Mitigation  rule, 
(i)  General  rule. 

(ii)  Time  for  transfer. 

(e)  Examples. 

(1)  In  general. 

(2)  Direct  acquisitions. 

(f)  Extension  of  consistency  to  indirect 
acquisitions. 

(1)  Introduction. 

(2)  General  rule. 

(3)  Basis  of  acquired  assets. 

(4)  Examples. 

(g)  Extension  t)f  consistency  if  dividends 
qualifying  for  100  percent  dividends  received 
deduction  are  paid. 

(1)  General  rule  for  direct  acquisitions  frt)m 
target. 

(2)  Other  direct  acquisitions  having  same 
effect. 

(3)  Indirect  acquisitions. 

(4)  Examples. 

(h)  Consistency  for  target  affiliates  that  are 
controlled  foreign  corporations. 

(1)  In  general. 

(2)  Income  or  gain  resulting  bom  asset 
dispositions. 

(i)  General  rule. 

(ii)  Basis  of  controlled  foreign  corporation 
stock. 

(iii)  Operating  rule. 

liv)  Increase  in  asset  or  stock  basis. 

I  (3)  Stock  issued  by  target  affiliate  that  is  a 
controlled  foreign  corporation. 

(4)  Certain  distributions, 
(i)  General  rule. 

(ii)  Basis  of  controlled  foreign  corporation 
stock, 
(iii)  Increase  in  asset  or  stock  basis. 

(5)  Examples, 
(i)  [Reserved] 

,  (j)  Anti-avoidance  rules. 

(1)  Extension  of  consistency  period. 

(2)  Qualified  stock  purchase  and  12-month 
acquisition  period. 

(3)  Acquisitions  by  conduits, 
(i)  Asset  ownership. 
(A)  General  rule. 

iB)  Application  of  carryover  basis  rule, 
ii)  Stock  acquisitions. 
!A)  Purchase  by  conduit. 
B)  Purchase  of  conduit  by  corporation. 
C)  Purchase  of  conduit  by  conduit. 
4)  Conduit. 
5)  Existence  of  arrangement. 
6)  Predecessor  and  successor, 
i)  Pereons. 
ii)  Assets. 
7)  Examples. 

§  1 .338-9    International  aspects  of  section 
338. 

(a)  Scope. 

(b)  Application  of  section  338  to  foreign 
targets. 

(1)  In  general. 

(2)  Ownership  of  FT  stock  on  the 
acquisition  date. 

3)  Carryover  FT  stock. 

i)  Definition. 

ii)  Carryover  of  earnings  and  profits. 


(iii)  Cap  on  carryover  of  earnings  and 
profits. 

(iv)  Post-acquisition  date  distribution  of 
old  FT  earnings  and  profits. 

(v)  Old  FT  earnings  and  profits  unaffected 
by  post-acquisition  date  deficits. 

(vi)  Character  of  FT  stock  as  carryover  FT 
stock  eliminated  upon  disposition. 
•  (4)  Passive  foreign  investment  company 
stock. 

(c)  Dividend  treatment  under  section 
1248(e). 

(d)  Allocation  of  foreign  taxes. 

(e)  Operation  of  section  338(h)(16). 
[Reserved] 

(f)  Examples. 

§  1 .338-1 0    Filing  of  returns. 

(a)  Returns  including  tax  liabilify  from 
deemed  asset  sale. 

(1)  In  general. 

(2)  Old  target's  final  taxable  year  otherwise 
included  in  consolidated  return  of  selling 
group. 

(i)  General  rule. 

(ii)  Separate  taxable  year. 

(iii)  Carryover  and  carryback  of  tax 
attributes. 

(iv)  Old  target  is  a  component  member  of 
purchasing  corporation's  controlled  group. 

(3)  Old  target  is  an  S  corporation. 

(4)  Combined  deemed  sale  return, 
(i)  General  rule. 

(ii)  Gain  and  loss  offsets, 
(iii)  Procedure  for  filing  a  combined  return, 
(iv)  Consequences  of  filing  a  combined 
return. 

(5)  Deemed  sale  excluded  from  purchasing 
corporation's  consolidated  return. 

(6)  Due  date  for  old  target's  final  return, 
(i)  General  rule. 

(ii)  Application  of  §  1.1502-76(c). 

(A)  In  general. 

(B)  Deemed  extension. 

(C)  Erroneous  filing  of  deemed  sale  return. 

(D)  Erroneous  filing  of  return  for  regular 
tax  year. 

(E)  Last  date  for  payment  of  tax. 

(7)  Examples. 

(b)  Waiver. 

(1)  Certain  additions  to  tax. 

(2)  Notification. 

(3)  Elections  or  other  actions  required  to  be 
specified  on  a  timely  filed  return. 

(i)  In  general. 

(ii)  New  target  in  purchasing  corporation's 
consolidated  return. 

(4)  Examples. 

§1.338(hX10>-1     Deemed  asset  sale  and 
liquidation. 

(a)  Scope. 

(b)  Definitions. 

(1)  Consolidated  target. 

(2)  Selling  consolidated  group. 

(3)  Selling  affiliate;  affiliated  target. 

(4)  S  corporation  target. 

(5)  S  corporation  shareholders. 

(6)  Liquidation. 

(c)  Section  338(h)(10)  election. 

(1)  In  general. 

(2)  Simultaneous  joint  election 
requirement. 

(3)  Irrevocability. 

(4)  Effect  of  invalid  election. 

(d)  Certain  consequences  of  section 
338(h)(10)  election. 


(DP. 

(2)  New  T. 

(3)  Old  T— deemed  sale, 
(i)  In  general. 

(ii)  Tiered  targets. 

(4)  Old  T  and  selling  consolidated  group, 
selling  affiliate,  or  S  corporation 
shareholders — deemed  liquidation;  tax 
characterization. 

(i)  In  general, 
(ii)  Tiered  targets. 

(5)  Selling  consolidated  group,  selling 
affiliate,  or  S  corporation  shareholders. 

(i)  In  general. 

(ii)  Basis  and  holding  period  of  T  stock  not 
acquired, 
(iii)  T  stock  sale. 

(6)  Nonselling  minorify  shareholders  other 
than  nonselling  S  corporation  shareholders. 

(i)  In  general. 

(ii)  T  stock  sale. 

(iii)  T  stock  not  acquired. 

(7)  Consolidated  return  of  selling 
consolidated  group. 

(8)  Availability  of  the  sectiop  453 
installment  method. 

(i)  In  deemed  asset  sale, 
(ii)  In  deemed  liquidation. 

(9)  Treatment  consistent  with  an  actual 
asset  sale. 

(e)  Examples. 

(f)  Inapplicabilify  of  provisions. 

(g)  Required  information. 

§  1 .338<i>-1     EffectWe  dates. 

§  1 .338-1    General  principles;  status  of  old 
target  and  new  target 

(a)  In  general — (1)  Deemed 
transaction.  Elections  are  available 
under  section  338  when  a  purchasing 
corporation  acquires  the  stock  of 
another  corporation  (the  target)  in  a 
qualified  stock  pinchase.  One  type  of 
election,  under  section  338(g),  is 
available  to  the  piut:hasing  corporation. 
Another  type  of  election,  under  section 
338(h)(10),  is.  in  more  limited 
circumstances,  available  jointly  to  the 
purchasing  corporation  and  the  sellers 
of  the  stock.  (Rules  concerning 
eligibility  for  these  elections  are 
contained  in  §§1.338-2,  1.338-3,  and 
1.338(h)(10)-l.)  Although  target  is  a 
single  corporation  imder  corporate  law, 
if  a  section  338  election  is  made,  then 
two  separate  corporations,  old  target 
and  new  target,  generally  are  considered 
to  exist  for  purposes  of  subtitle  A  of  the 
Internal  Revenue  Code.  Old  target  is 
treated  as  transferring  all  of  its  assets  to 
an  unrelated  person  in  exchange  for 
consideration  that  includes  the 
discharge  of  its  liabilities  (see  §  1.1001- 
2(a)),  and  new  target  is  treated  as 
acquiring  all  of  its  assets  from  an 
unrelated  person  in  exchange  for 
consideration  that  includes  the 
assumption  of  those  liabilities.  (Such 
transaction  is,  without  regard  to  its 
characterization  for  Federal  income  tax 
purposes,  referred  to  as  the  deemed 
asset  sale  and  the  income  tax 


9932  Federal  Register /Vol.  66,  No.  30 /Tuesday,  February  13,  2001 /Rules  and  Regulations 


consequences  thereof  as  the  deemed 
sale  tax  consequences.)  If  a  section 
338(h)(10)  election  is  made,  old  target  is 
deemed  to  liquidate  following  the 
deemed  asset  sale. 

(2)  Application  of  other  rules  of  law. 
Other  rides  of  law  apply  to  determine 
the  tax  consequences  to  the  parties  as  if 
they  had  actually  engaged  in  the 
transactions  deemed  to  occiu'  under 
section  338  and  the  regiUations 
thereunder  except  to  the  extent 
otherwise  provided  in  those  regulations. 
See  also  §  1.338-6(c](2).  Other  rules  of 
law  may  characterize  the  transaction  as 
something  other  than  or  in  addition  to 

a  sale  and  purchase  of  assets;  however, 
the  transaction  between  old  and  new 
target  must  be  a  taxable  transaction.  For 
example,  if  target  is  an  insurance 
company  for  which  a  section  338 
election  is  made,  the  deemed  asset  sale 
would  be  characterized  and  taxed  as  an 
assumption-reinsurance  transaction 
under  applicable  Federal  income  tax 
law.  See  §1.81 7-4(d). 

(3)  Overview.  Definitions  and  special 
nomenclature  and  ndes  for  making  the 
section  338  election  are  provided  in 

§  1.338-2.  Qualification  for  the  section 
338  election  is  addressed  in  §  1.338-3. 
The  amount  for  which  old  target  is 
treated  as  selling  all  of  its  assets  (the 
aggregate  deemed  sale  price,  or  ADSP) 
is  addressed  in  §  1.338-4.  The  amount 
for  which  new  target  is  deemed  to  have 
purchased  all  its  assets  (the  adjusted 
grossed-up  basis,  or  AGU6)  is  addressed 
in  §  1.338-5.  Section  1.338-6  addresses 
allocation  both  of  ADSP  among  the 
assets  old  target  is  deemed  to  have  sold 
and  of  AGUB  among  the  assets  new 
target  is  deemed  to  have  purchased. 
Section  1.338-7  addresses  allocation  of 
ADSP  or  AGUB  when  those  amoimts 
subsequently  change.  Asset  and  stock 
consistency  are  addressed  in  §  1.338-6. 
International  aspects  of  section  338  are 
covered  in  §  1.338-9.  Rules  for  the  filing 
of  returns  are  provided  in  §  1.338-10, 
Eligibility  for  and  treatment  of  section 
338(h)(10)  elections  is  addressed  in 

§1.338(h)(10)-l. 

(b)  Treatment  of  target  under  other 
provisions  of  the  Internal  Revenue 
Code — (1)  General  rule  for  subtitle  A. 
Except  as  provided  in  this  section,  new 
target  is  treated  as  a  new  corporation 
that  is  unrelated  to  old  target  for 
purposes  of  subtitle  A  of  the  Internal 
Revenue  Code.  Thus — 

(i)  New  target  is  not  considered 
related  to  old  target  for  purposes  of 
section  168  and  may  make  new 
elections  under  section  168  without 
taking  intn  account  the  elections  made 
by  old  target;  and 

(ii)  New  target  may  adopt,  without 
obtaining  prior  approval  from  the 


Commissioner,  any  taxable  year  that 
meets  the  requirements  of  section  441 
and  any  method  of  accounting  that 
meets  the  requirements  of  section  446. 
Notwithstanding  §  1.441-lT(b)(2),  a 
new  target  may  adopt  a  taxable  year  on 
or  before  the  last  day  for  making  the 
election  under  section  338  by  filing  its 
first  return  for  the  desired  taxable  year 
on  or  before  that  date. 

(2)  Exceptions  for  subtitle  A.  New 
target  and  old  target  are  treated  as  the 
same  corporation  for  purposes  of — 

(i)  The  rules  applicable  to  employee 
benefit  plans  (including  those  plans 
described  in  sections  79,  104,  105, 106, 
125, 127, 129, 132,  137,  and  220), 
qualified  pension,  profit-sharing,  stock 
bonus  and  aimuity  plans  (sections 
401(a)  and  403(a)),  simplified  employee 
pensions  (section  408(k)),  tax  qualified 
stock  option  plans  (sections  422  and 
423),  welfare  benefit  funds  (sections 
419,  419A,  512(a)(3),  and  4976),  and 
voluntary  employee  benefit  associations 
(section  501(c)(9)  and  the  regidations 
thereunder); 

(ii)  Sections  1311  through  1314 
(relating  to  the  mitigation  of  the  effect 
of  limitations),  if  a  section  338(h)(10) 
election  is  not  made  for  target; 

(iii)  Section  108(e)(5)  (reUting  to  the 
reduction  of  piut:hase  money  debt); 

(iv)  Section  45A  (relating  to  the 
Indian  Employment  Credit),  section  51 
(relating  to  the  Work  Opportunity 
Credit),  section  51A  (relating  to  the 
Welfare  to  Work  Credit),  and  section 
1396  (relating  to  the  Empowerment 
Zone  Act); 

(v)  Sections  401(h)  and  420  (relating 
to  medical  benefits  for  retirees); 

(vi)  Section  414  (relating  to 
definitions  and  special  rules);  and 

(vii)  Any  other  provision  designated 
in  the  Internal  Revenue  Bulletin  by  the 
Internal  Revenue  Service.  See 
§601.601(d)(2)(ii)  of  this  chapter.  See, 
for  example,  §  1.1001-3(e)(4)(i)(F) 
providing  that  an  election  under  section 
338  does  not  result  in  the  substitution 
of  a  new  obligor  on  target's  debt. 

(3)  General  rule  for  other  provisions  of 
the  Internal  Revenue  Code.  Except  as 
provided  in  the  regidations  imder 
section  338  or  in  the  Internal  Revenue 
Bulletin  by  the  Internal  Revenue  Service 
(see  §601.601(d)(2)(ii)  of  this  chapter), 
new  target  is  treated  as  a  continuation 
of  old  target  for  purposes  other  than 
subtitle  A  of  the  Internal  Revenue  Code. 
For  example — 

(i)  New  target  is  liable  for  old  target's 
Federal  income  tax  liabilities,  including 
the  tax  liabUity  for  the  deemed  sale  tax 
consequences  and  those  tax  liabilities  of 
the  other  members  of  any  consolidated 
group  that  included  old  target  that  are 
attributable  to  taxable  years  in  which 


those  corporations  and  old  target  joined 
in  the  same  consolidated  retiim  (see 
§1.1502-6(a)); 

(ii)  Wages  earned  by  the  employees  of 
old  target  are  considered  wages  earned 
by  such  employees  from  new  target  for 
purposes  of  sections  3101  and  3111 
(Federal  Insurance  Contributions  Act) 
and  section  3301  (Federal 
Unemployment  Tax  Act);  and 

(iii)  Old  target  and  new  target  must 
use  the  same  employer  identification 
number. 

(c)  Anti-abuse  rule — (1)  In  general. 
The  rules  of  this  paragraph  (c)  apply  for 
purposes  of  applying  the  residual 
method  as  provided  for  under  the 
regulations  imder  sections  338  and 
1060.  The  Commissioner  is  authorized 
to  treat  any  property  (including  cash) 
transferred  by  old  target  in  connection 
with  the  transactions  residting  in  the 
application  of  the  residual  method  (and 
not  held  by  target  at  the  close  of  the 
acquisition  date)  as,  nonetheless, 
property  of  target  at  the  close  of  the 
acquisition  date  if  the  property  so 
transferred  is,  within  24  months  after 
the  deemed  asset  sale,  owned  by  new 
target,  or  is  owned,  directly  or 
indirectly,  by  a  member  of  the  affiliated 
group  of  which  new  target  is  a  member 
and  continues  after  the  acquisition  date 
to  be  held  or  used  primarily  in 
coimection  with  one  or  more  of  the 
activities  of  new  target.  In  addition,  the 
Commissioner  is  authorized  to  treat  any 
property  (including  cash)  transferred  to 
old  target  in  connection  with  the 
transactions  resulting  in  the  application 
of  the  residual  method  (and  held  by 
target  at  the  close  of  the  acquisition 
date)  as,  nonetheless,  not  being  property 
of  target  at  the  close  of  the  acquisition 
date  if  the  property  so  transferred  is, 
within  24  months  after  the  deemed  asset 
sale,  not  owned  by  new  target  but 
owned,  directly  or  indirectly,  by  a 
member  of  the  affiliated  group  of  which 
new  target  is  a  member,  or  owned  by 
new  target  but  held  or  used  primarily  in 
connection  with  an  activity  conducted, 
directly  or  indirectly,  by  another 
member  of  the  affiUated  group  of  which 
new  target  is  a  member  in  combination 
with  other  property  retained  by  or 
acquired,  directly  or  indirectly,  from  the 
transferor  of  the  property  (or  a  member 
of  the  same  affiliated  group)  to  old 
target.  For  purposes  of  this  paragraph 
(c)(1),  an  interest  in  an  entity  is 
considered  held  or  used  in  coimection 
with  an  activity  if  property  of  the  entity 
is  so  held  or  used.  The  authority  of  the 
Commissioner  under  this  paragraph 
(c)(1)  includes  the  making  of  any 
appropriate  correlative  adjustments 
(avoicting,  to  the  extent  possible,  the 
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luplication  or  omission  of  any  item  of 
ncome,  gain,  loss,  deduction,  or  basis). 

(2)  Examples.  The  following  examples 
Ilustrate  this  paragraph  (c): 

Example  1 .  Prior  to  a  qualified  stock 
lurchase  under  section  338.  target  transfers 
ine  of  its  assets  to  a  related  party.  The 
purchasing  corporation  then  purchases  the 
target  stock  and  also  purchases  the 
transferred  asset  from  the  related  party.  After 
its  purchase  of  target,  the  purchasing 
corporation  and  target  are  members  of  the 
same  affiliated  group.  A  section  338  election 
is  made.  Under  an  arrangement  with  the 
purchaser,  the  separately  transferred  asset  is 
used  primarily  in  connection  with  target's 
activities.  Applying  the  anti-abuse  rule  of 
this  paragraph  (c),  the  Commissioner  may 
consider  target  to  own  the  transferred  asset 
for  purposes  of  applying  the  residual  method 
under  section  338. 

I    Example  2.  T  owns  all  the  stock  of  Tl.  Tl 
leases  intellectual  property  to  T,  which  T 
uses  in  connection  with  its  own  activities.  P, 
a  purchasing  corporation,  wishes  to  buy  the 
T-Tl  chain  of  corporations.  P,  in  connection 
mth  its  planned  purchase  of  the  T  stock, 
contracts  to  consummate  a  purchase  of  all  the 
stock  of  Tl  on  March  1  and  of  all  the  stock 
of  T  on  March  2.  Section  338  elections  are 
thereafter  made  for  both  T  and  Tl. 
Immediately  after  the  purchases,  P,  T  and  Tl 
are  members  of  the  same  affiliated  group.  T 
continues  to  lease  the  intellectual  property 
from  Tl  and  that  is  the  primary  use  of  the 
intellectual  property.  Thus,  an  asset  of  T,  the 
Tl  stock,  was  removed  from  T's  own  assets 
prior  to  the  qualified  stock  purchase  of  the 
T  stock,  Tl 's  own  assets  are  used  after  the 
deemed  asset  sale  in  connection  with  T's 
own  activities,  and  the  Tl  stock  is  after  the 
deemed  asset  sale  owned  by  P,  a  member  of 
the  same  affiliated  group  of  which  T  is  a 
member.  Applying  the  anti-abuse  rule  of  this 
paragraph  (c),  the  Commissioner  may,  for 
purposes  of  application  of  the  residiial 
method  under  section  338  both  to  T  and  to 
Tl,  consider  P  to  have  bought  only  the  stock 
of  T,  with  T  at -the  time  of  the  qualified  stock 
purchases  of  both  T  and  Tl  (the  qualified 
stock  purchase  of  Tl  being  triggered  by  the 
deemed  sale  under  section  338  of  T's  assets] 
owning  Tl.  The  Commissioner  accordingly 
would  allocate  consideration  to  T's  assets  as 
though  the  Tl  stock  were  one  of  those  assets, 
and  then  allocate  consideration  within  Tl 
based  on  the  amount  allocated  to  the  Tl 
stock  at  the  T  level. 

(d)  Next  day  rule  for  post-closing 
transactions.  If  a  ta^et  corporation  for 
which  an  election  imder  section  338  is 
made  engages  in  a  transaction  outside 
the  ordinary  coiuse  of  business  on  the 
acquisition  date  after  the  event  resulting 
in  the  qualified  stock  piut:hase  of  the 
target  or  a  higher  tier  corporation,  the 
target  and  all  persons  related  thereto 
(either  before  or  after  the  qualified  stock 
purchase)  imder  section  267(b)  or 
section  707  must  treat  the  transaction 
for  all  Federal  income  tax  purposes  as 
occurring  at  the  begiiming  of  the  day 
following  the  transaction  and  after  the 
deemed  purchase  by  new  target. 


§  1 .338-2    Nomenclature  and  definitions; 
mechanics  of  the  section  338  election. 

(a)  Scope.  This  section  prescribes 
ndes  relating  to  elections  under  section 
338. 

(b)  Nomenclature.  For  purposes  of  the 
regulations  under  section  338  (except  as 
otherwise  provided): 

(1)  T  is  a  domestic  target  corporation 
that  has  only  one  class  of  stock 
outstanding.  Old  T  refers  to  T  for 
periods  ending  on  or  before  the  close  of 
T's  acquisition  date;  new  T  refers  to  T 
for  subsequent  periods. 

(2)  P  is  the  purchasing  corporation. 

(3)  The  P  group  is  an  affiliated  group 
of  which  P  is  a  member. 

(4)  Pi,  P2,  etc.,  are  domestic 
corporations  that  are  members  of  the  P 
group. 

(5)  Tl,  T2,  etc.,  are  domestic 
corporations  that  are  target  affiliates  of 
T.  These  corporations  (Tl,  T2,  etc.)  have 
only  one  class  of  stock  outstanding  and 
may  also  be  targets. 

(6)  S  is  a  domestic  corporation 
(unrelated  to  P  and  B)  that  owns  T  prior 
to  the  purchase  of  T  by  P.  (S  is  referred 
to  in  cases  in  which  it  is  appropriate  to 
consider  the  effects  of  having  all  of  the 
outstanding  stock  of  T  owned  by  a 
domestic  corporation.) 

(7)  A,  a  U.S.  citizen  or  resident,  is  an 
individual  (unrelated  to  P  and  B)  who 
owns  T  prior  to  the  purchase  of  T  by  P. 
(A  is  referred  to  in  cases  in  which  it  is 
appropriate  to  consider  the  effects  of 
having  all  of  the  outstanding  stock  of  T 
owned  by  an  individual  who  is  a  U.S. 
citizen  or  resident.  Ownership  of  T  by 
A  and  ownership  of  T  by  S  are  mutually 
exclusive  circumstances.) 

(8)  B,  a  U.S.  citizen  or  resident,  is  an 
individual  (unrelated  to  T,  S,  and  A) 
who  owns  the  stock  of  P. 

(9)  F,  used  as  a  prefix  with  the  other 
terms  in  this  paragraph  (b),  coimotes 
foreign,  rather  than  domestic,  status.  For 
example,  FT  is  a  foreign  corporation  (as 
defined  in  section  7701(a)(5))  and  FA  is 
an  individual  other  than  a  U.S.  citizen 
or  resident. 

(10)  CFC,  used  as  a  prefix  with  the 
other  terms  in  this  paragraph  (b) 
referring  to  a  corporation,  connotes  a 
controlled  foreign  corporation  (as 
defined  in  section  957,  taking  into 
account  section  953(c)).  A  corporation 
identified  with  the  prefix  F  may  be  a 
controlled  foreign  corporation.  (The 
prefix  CFC  is  used  when  the  ^ 
corporation's  status  as  a  controlled 
foreign  corporation  is  significant.) 

(c)  Definitions.  For  purposes  of  the 
regulations  under  section  338  (except  as 
otherwise  provided): 

(1)  Acquisition  date.  The  term 
acquisition  date  has  the  same  meaning 
as  in  section  338(h)(2). 


(2)  Acquisition  date  assets. 
Acquisition  date  assets  are  the  assets  of 
the  target  held  at  the  beginning  of  the 
day  after  the  acquisition  date  (but  see 

§  1.3  38-1  (d)  (regarding  certain 
transactions  on  the  acouisition  date)). 

(3)  Affiliated  group.  The  term 
affiliated  group  has  the  same  meaning 
as  in  section  338(h)(5).  Corporations  are 
affiliated  on  any  day  they  are  members 
of  the  same  affiliated  group. 

(4)  Common  parent.  The  term 
common  parent  has  the  same  meaning 
as  in  section  1504. 

(5)  Consistency  period.  The 
consistency  period  is  the  period 
described  in  section  338(h)(4)(A)  unless 
extended  pursuant  to  §  1.338-8(j)(l). 

(6)  Deemed  asset  sale.  The  deemed 
asset  sale  is  the  transaction  described  in 
§  1.338-l(a)(l)  that  is  deemed  to  occur 
for  purposes  of  subtitie  A  of  the  Internal 
Revenue  Code  if  a  section  338  election 
is  made. 

(7)  Deemed  sale  tax  consequences. 
Deemed  sale  tax  consequences  refers 
to,  in  the  aggregate,  the  Federal  income 
tax  consequences  (generally,  the 
income,  gain,  deduction,  and  loss)  of  the 
deemed  asset  sale.  Deemed  sale  tax 
consequences  also  refers  to  the  Federal 
income  tax  consequences  of  the  transfier 
of  a  particular  asset  in  the  deemed  asset 
sale. 

(8)  Deemed  sale  return.  The  deemed 
sale  return  is  the  return  on  which 
target's  deemed  sale  tax  consequences 
are  reported  that  does  not  include  any 
other  items  of  target.  Target  files  a 
deemed  sale  return  when  a  section  338 
election  (but  not  a  section  338(h)(10) 
election)  is  filed  for  target  and  target  is 
a  member  of  a  selling  group  (defined  in 
paragraph  (c)(16)  of  this  section)  that 
files  a  consolidated  return  for  the  period 
that  includes  the  acquisition  date.  See 

§  1.338-10.  If  target  is  an  S  corporation 
for  the  period  that  ends  on  the  day 
before  the  acquisition  date  and  a  section 
338  election  (but  not  a  section 
338(h)(10)  election)  is  filed  for  target, 
see§1.338-10(a)(3). 

(9)  Domestic  corporation.  A  domestic 
corporation  is  a  corporation — 

(i)  That  is  domestic  within  the 
meaning  of  section  7701(a)(4)  or  that  is 
treated  as  domestic  for  purposes  of 
subtitle  A  of  the  Internal  Revenue  Code 
(e.g.,  to  which  an  election  under  section 
953(d)  or  1504(d)  applies);  and 

(ii)  That  is  not  a  DISC,  a  corporation 
described  in  section  1248(e),  or  a 
corporation  to  which  an  election  under 
section  936  applies. 

(10)  Old  target's  final  return.  Old 
target's  final  return  is  the  income  tax 
retiun  of  old  target  for  the  taxable  year 
ending  at  the  close  of  the  acquisition 
date  that  includes  the  deemed  sale  tax 
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consequences.  However,  if  a  deemed 
sale  return  is  filed  for  old  target,  the 
deemed  sale  return  is  considered  old 
target's  final  return. 

(11)  Purchasing  corporation.  The  term 
purchasing  corporation  has  the  same 
meaning  as  in  section  338(d)(1).  The 
purchasing  corporation  may  also  be 
referred  to  as  piuchaser.  Unless 
otherwise  provided,  any  reference  to  the 
purchasing  corporation  is  a  reference  to 
all  members  of  the  affiliated  group  of 
which  the  purchasing  corporation  is  a 
member.  See  sections  338(h)(5)  and  (8). 
Also,  unless  otherwise  provided,  any 
reference  to  the  piuchasing  corporation 
is,  with  respect  to  a  deemed  purchase  of 
stock  under  section  338(a)(2),  a 
reference  to  new  target  with  respect  to 
its  own  deemed  purchase  of  stock  in 
another  target. 

(12)  Qualified  stock  purchase.  The 
term  qualified  stock  purchase  has  the 
same  meaning  as  in  section  338(d)(3). 

(13)  Related  persons.  Two  persons  are 
related  if  stock  in  a  corporation  owned 
by  one  of  the  persons  would  be 
attributed  luider  section  318(a)  (other 
than  section  318(a)(4))  to  the  other. 

(14)  Section  338  election.  A  section 
338  election  is  an  election  to  apply 
section  338(a)  to  target.  A  section  338 
election  is  made  by  filing  a  statement  of 
section  338  election  pursuant  to 
paragraph  (d)  of  this  section.  The  form 
on  which  this  statement  is  filed  is 
lefiarred  to  in  the  regulations  under 
section  338  as  the  Form  8023, 
"Elections  Under  Section  338  For 
Corporations  Making  Qualified  Stock 
Purchases." 

(15)  Section  338(h)(lO)  election.  A 
section  338(h)(l0)  election  is  an  election 
to  apply  section  338(h)(10)  to  target.  A 
section  338(h)(10)  election  is  made  by 
making  a  joint  election  for  target  under 
§  1.338(h)(10)-l  on  Form  8023. 

(16)  Selling  group.  The  selling  group 
is  the  affiliated  group  (as  defined  in 
section  1504)  e^gible  to  file  a 
consolidated  retiun  that  includes  target 
for  the  taxable  period  in  which  the 
acquisition  date  occurs.  However,  a 
selling  group  is  not  an  affiliated  group 
of  which  target  is  the  common  parent  on 
the  acquisition  date. 

(17)  Target;  old  target;  new  target. 
Target  is  the  target  corporation  as 
defined  in  section  338(d)(2).  Old  target 
refers  to  target  for  periods  ending  on  or 
before  the  close  of  target's  acquisition 
date.  New  target  refers  to  target  for 
subsequent  periods. 

(18)  Target  affiliate.  The  term  target 
affiliate  has  the  same  meaning  as  in 
section  338(h)(6)  (applied  widiout 
section  338{h)(6)(B)(i)).  Thus,  a 
corporation  described  in  section 
338(h)(6)(B)(i)  is  considered  a  target 


affiliate  for  all  purposes  of  section  338. 
If  a  target  affiliate  is  acquired  in  a 
qualified  stock  piurhase,  it  is  also  a 
target. 

(19)  12-month  acquisition  period.  The 
12-month  acquisition  period  is  the 
period  described  in  section  338(h)(1), 
unless  extended  pursuant  to  §  1.338- 
8(j)(2). 

(d)  Time  and  manner  of  making 
election.  The  purchasing  corporation 
makes  a  section  338  election  for  target 
by  filing  a  statement  of  section  338 
election  on  Form  8023  in  accordance 
with  the  instructions  to  the  form.  The 
section  338  election  must  be  made  not 
later  than  the  15th  day  of  the  9th  month 
beginning  after  the  month  in  which  the 
acquisition  date  occurs.  A  section  338 
election  is  irrevocable.  See 

§  1.338(h)(10)-l(c)(2)  for  section 
338(h)(10)  elections. 

(e)  Special  rules  for  foreign 
corporations  orDISC^—{l)  Elections  by 
certain  foreign  purchasing 
corporations — (i)  General  rule.  A 
qualifying  foreign  purchasing 
corporation  is  not  required  to  file  a 
statement  of  section  338  election  for  a 
qualifying  foreign  target  before  the 
earlier  of  3  years  after  the  acquisition 
date  and  the  180th  day  after  the  close  of 
the  purchasing  corporation's  taxable 
year  within  which  a  triggering  event 
occurs. 

(ii)  Qualifying  foreign  purchasing 
corporation.  A  purchasing  corporation 
is  a  qualifying  foreign  purchasing 
corporation  only  if,  diuing-the 
acquisition  period  of  a  qualifying 
foreign  target,  all  the  corporations  in  the 
piutihasing  corporation's  affiliated 
group  are  foreign  corporations  that  are 
not  subject  to  United  States  tax. 

(iii)  Qualifying  foreign  target.  A  target 
is  a  qualifying  foreign  target  only  if 
target  and  its  target  affiliates  are  foreign 
corporations  that,  during  target's 
acquisition  period,  are  not  subject  to 
United  States  tax  (and  will  not  become 
subject  to  United  States  tax  during  such 
period  because  of  a  section  338 
election).  A  target  affiliate  is  taken  into 
account  for  purposes  of  the  preceding 
sentence  only  if,  diuing  target's  12- 
month  acquisition  period,  it  is  or 
becomes  a  member  of  the  affiliated 
group  that  includes  the  piut:hasing 
corporation. 

Uv)  Triggering  event.  A  triggering 
event  occurs  in  the  taxable  year  of  the 
qualifying  foreign  purcheising 
corporation  in  which  either  that 
corporation  or  any  corporation  in  its 
affiliated  group  becomes  subject  to 
United  States  tax. 

(v)  Subject  to  United  States  tax.  For 
purposes  of  this  paragraph  (e)(1),  a 


foreign  corporation  is  considered 
subject  to  United  States  tax — 

(A)  For  the  taxable  year  for  which  that 
corporation  is  required  under  §  1.601 2- 
2(g)  (other  than  §  1.6012-2(g)(2)(i)(B)(2)) 
to  file  a  United  States  income  tax  return; 
or 

(B)  For  the  period  diuing  which  that 
corporation  is  a  controlled  foreign 
corporation,  a  passive  foreign 
investment  company  for  which  an 
election  under  section  1295  is  in  effect, 
a  foreign  investment  company,  or  a 
foreign  corporation  the  stock  ownership 
of  which  is  described  in  section 
552(a)(2). 

(2)  Acquisition  period.  For  puirposes 
of  this  paragraph  (e),  the  term 
acquisition  period  means  the  period 
beginning  on  the  first  day  of  the  12- 
month  acquisition  period  and  ending  on 
the  acquisition  date. 

(3)  Statement  of  section  338  election 
may  be  filed  by  United  States 
shareholders  in  certain  cases.  The 
United  States  shareholders  (as  defined 
in  section  951(b))  of  a  foreign 
ptuchasing  corporation  that  is  a 
controlled  foreign  corporation  (as 
defined  in  section  957  (taking  into 
account  section  953(c)))  may  file  a 
statement  of  section  338  election  on 
behalf  of  the  purchasing  corporation  if 
the  purchasing  corporation  is  not 
required  imder  §  1.6012-2(g)  (other  than 
§  1.6012-2(g)(2)(i)(B)(2))  to  file  a  United 
States  income  tax  return  for  its  taxable 
year  that  includes  the  acquisition  date. 
Form  8023  must  be  filed  as  described  in 
the  form  and  its  instructions  and  also 
must  be  attached  to  the  Form  5471. 
"Information  Returns  Of  U.S.  Persons 
With  Respect  To  Certain  Foreign 
Corporations,"  filed  with  respect  to  the 
purchasing  corporation  by  each  United 
States  shareholder  for  the  purchasing 
corporation's  taxable  year  that  includes 
the  acquisition  date  (or,  if  paragraph 
(e)(l)(i)  of  this  section  applies  to  the 
election,  for  the  purchasing 
corporation's  taxable  year  within  which 
it  becomes  a  controlled  foreign 
corporation).  The  provisions  of  §  1.964- 
1(c)  (including  §  1.964-l(c)(7))  do  not 
apply  to  an  election  made  by  the  United 
States  shareholders. 

(4)  Notice  requirement  for  U.S. 
persons  holding  stock  in  foreign  target — 
(i)  General  rule.  If  a  target  subject  to  a 
section  338  election  was  a  controlled 
foreign  corporation,  a  passive  foreign 
investment  company,  or  a  foreign 
personal  holding  company  at  any  time 
during  the  portion  of  its  taxable  year 
that  ends  on  its  acquisition  date,  the 
purchasing  corporation  must  deliver 
written  notice  of  the  election  (and  a 
copy  of  Form  8023,  its  attachments  and 
instructions)  to — 
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(A)  Each  U.S.  person  (other  than  a 
member  of  the  affiliated  group  of  which 
the  piuchasing  corporation  is  a  member 
(the  purchasing  group  member))  that,  on 
the  acquisition  date  of  the  foreign  target, 
holds  stock  in  the  foreign  target;  and 

(B)  Each  U.S.  person  (other  than  a 
purchasing  group  member]  that  sells 
stock  in  the  foreign  target  to  a 
purchasing  group  member  during  the 
foreign  target's  12-month  acquisition 
period. 

(ii)  Limitation.  The  notice 
requirement  of  this  paragraph  (e)(4) 
applies  only  where  the  section  338 
election  for  the  foreign  target  affects 
income,  gain,  loss,  deduction,  or  credit 
of  the  U.S.  person  described  in 
paragraph  (e)(4)(i)  of  this  section  under 
section  551,  951, 1248,  or  1293. 

(iii)  Form  of  notice.  The  notice  to  U.S. 
persons  must  be  identified  prominently 
as  a  notice  of  section  338  election  and 
must — 

(A)  Contain  the  name,  address,  and 
employer  identification  number  (if  any) 
of,  and  the  country  (and,  if  relevant,  the 
lesser  political  subdivision]  under  the 
laws  of  which  are  organized  the 
purchasing  corporation  and  the  relevant 
target  (i.e.,  the  target  the  stock  of  which 
the  particular  U.S.  person  held  or  sold 
imder  the  circumstances  described  in 
paragraph  (e)(4)(i)  of  this  section); 

(B)  Identify  those  corporations  as  the 
purchasing  corporation  and  the  foreign 
target,  respectively;  and 

(C)  Contain  the  following  declaration 
(or  a  substantially  similar  declaration): 

THIS  DOCUMENT  SERVES  AS  NOTICE 
OF  AN  ELECTION  UNDER  SECTION  338 
FOR  THE  ABOVE  CITED  FOREIGN  TARGET 
THE  STOCK  OF  WHICH  YOU  EITHER  HELD 
OR  SOLD  UNDER  THE  CIRCUMSTANCES 
DESCRIBED  IN  TREASURY  REGULATIONS 
SECTION  1.338-2(e)(4).  FOR  POSSIBLE 
UNITED  STATES  FEDERAL  INCOME  TAX 
CONSEQUENCES  UNDER  SECTION  551, 
951,  1248,  OR  1293  OF  THE  INTERNAL 
REVENUE  CODE  OF  1986  THAT  MAY 
APPLY  TO  YOU,  SEE  TREASURY 
REGULATIONS  SECTION  1.33&-9(b).  YOU 
MAY  BE  REQUIRED  TO  ATTACH  THE 
INFORMATION  ATTACHED  TO  THIS 
NOTICE  TO  CERTAIN  RETURNS. 

(iv)  Timing  of  notice.  The  notice 
required  by  this  paragraph  (e)(4)  must 
be  delivered  to  the  U.S.  person  on  or 
before  the  later  of  the  120th  day  after  the 
acquisition  date  of  the  particular  target 
or  the  day  on  which  Form  8023  is  filed. 
The  notice  is  considered  delivered  on 
the  date  it  is  mailed  to  the  proper 
address  (or  an  address  similar  enough  to 
complete  delivery),  imless  the  date  it  is 
mailed  cannot  be  reasonably 
determined.  The  date  of  mailing  will  be 
determined  imder  tbe  rules  of  section 
7502.  For  example,  the  date  of  mailing 


is  the  date  of  U.S.  postmark  or  the 
applicable  date  recorded  or  marked  by 
a  designated  delivery  service. 

(v)  Consequence  of  failure  to  comply. 
A  statement  of  section  338  election  is 
not  valid  if  timely  notice  is  not  given  to 
one  or  more  U.S.  persons  described  in 
this  paragraph  (e)(4).  If  the  form  of 
notice  faib  to  comply  with  all 
requirements  of  this  paragraph  (e)(4), 
the  section  338  election  is  valid,  but  the 
waiver  rule  of  §  1.338-10(b)(l)  does  not 
apply. 

(vi)  Good  faith  effort  to  comply.  The 
purchasing  corporation  will  be 
considered  to  have  complied  with  this 
paragraph  (e)(4),  even  though  it  failed  to 
provide  notice  or  provide  timely  notice 
to  each  person  described  in  this 
paragraph  (e)(4),  if  the  Commissioner 
determines  that  the  purchasing 
corporation  made  a  good  faith  effort  to 
identify  and  provide  timely  notice  to 
those  U.S.  persons. 

§1.338-3    Qualification  for  the  section  338 
election. 

(a)  Scope.  This  section  provides  rules 
on  whether  certain  acquisitions  of  stock 
are  qualified  stock  purchases  and  on 
otber  miscellaneous  issues  under 
section  338. 

(b)  Rules  relating  to  qualified  stock 
purchases — (1)  Purchasing  corporation 
requirement.  An  individual  caimot 
make  a  qualified  stock  purchase  of 
target.  Section  338(d)(3)  requires,  as  a 
condition  of  a  qualified  stock  purchase, 
that  a  corporation  purchase  the  stock  of 
target.  If  an  individual  forms  a 
corporation  (new  P)  to  acquire  target 
stock,  new  P  can  make  a  qualified  stock 
purchase  of  target  if  new  P  is  considered 
for  tax  purposes  to  purchase  the  target 
stock.  Facts  that  may  indicate  that  new 
P  does  not  purchase  the  target  stock 
include  new  P's  merging  downstream 
into  target,  liquidating,  or  otherwise 
disposing  of  the  teuget  stock  following 
the  purported  qualified  stock  purchase. 

(2)  Purchase.  The  term  purchase  has 
the  same  meaning  as  in  section 
338(h)(3).  Stock  in  a  target  (or  target 
affiliate)  may  be  considered  purchased 
if,  under  general  principles  of  tax  law, 
the  purchasing  corporation  is 
considered  to  own  stock  of  the  target  (or 
target  affiliate)  meeting  the  requirements 
of  section  1504(a)(2),  notwithstanding 
that  no  amount  may  be  paid  for  (or 
allocated  to)  the  stock. 

(3)  Acquisitions  of  stock  from  related 
corporations — (i)  In  general.  Stock 
acquired  by  a  purchasing  corporation 
fi'om  a  related  corporation  (R)  is 
generally  not  considered  acquired  by 
purchase.  See  section  338(h)(3)(A)(iii). 

(ii)  Time  for  testing  relationship.  For 
purposes  of  section  338(h)(3)(A)(iii),  a 


purchasing  corporation  is  treated  as 
related  to  anodier  p>erson  if  the 
relationship  specified  in  section 
338(h)(3)(A)(iii]  exists— 

(A)  In  the  case  of  a  single  transaction, 
immediately  after  the  purchase  of  target 
stock; 

(B)  In  the  case  of  a  series  of 
acquisitions  otherwise  constituting  a 
qualified  stock  purchase  within  the 
meaning  of  section  338(d)(3), 
immediately  after  the  last  acquisition  in 
such  series;  and 

(C)  In  the  case  of  a  series  of 
transactions  effected  pursuant  to  an 
integrated  plan  to  dispose  of  target 
stock,  immediately  after  the  last 
transaction  in  such  series. 

(iii)  Cases  where  section  338(h)(3)(C) 
applies — acquisitions  treated  as 
purchases.  If  section  338(h)(3)(C) 
applies  and  the  purchasing  corporation 
is  treated  as  acquiring  stock  by  purchase 
from  R,  solely  for  purposes  of 
determining  when  the  stock  is 
considered  acquired,  target  stock 
acquired  from  R  is  considered  to  have 
been  acquired  by  the  purchasing 
corporation  on  the  day  on  which  the 
purchasing  corporation  is  first 
considered  to  own  that  stock  under 
section  318(a)  (other  than  section 
318(a)(4)). 

(iv)  Examples.  The  following 
examples  iUustrate  this  paragraph  (b)(3): 

Example  I.  (i)  S  is  the  parent  of  a  group 
of  corporations  that  are  engaged  in  various 
businesses.  Prior  to  January  1,  Year  1.  S 
decided  to  discontinue  its  involvement  in 
one  line  of  business.  To  accomplish  this,  S 
forms  a  new  corporation,  Newco,  with  a 
nominal  amount  of  cash.  Shortly  thereafter, 
on  January  1,  Year  1,  S  transfers  all  the  stock 
of  the  subsidiary  conducting  the  unwanted 
business  (T)  to  Newco  in  exchange  for  100 
shares  of  Newco  common  stock  and  a  Newco 
promissory  note.  Prior  to  January  1,  Year  1, 
S  and  Underwriter  (U)  had  entered  into  a 
binding  agreement  pursuant  to  which  U 
would  purchase  60  shares  of  Newco  common 
stock  from  S  and  then  sell  those  shares  in  an 
Initial  Public  Offering  (IPO).  On  January  6. 
Year  1,  the  IPO  closes. 

(ii)  Newco 's  acquisition  of  T  stock  is  one 
of  a  series  of  transactions  undertaken 
pursuant  to  one  integrated  plan.  The  series  of 
transactions  ends  with  the  closing  of  the  IPO 
and  the  transfer  of  all  the  shares  of  stock  in 
accordance  with  the  agreements. 
Immediately  after  tbe  last  transaction  effected 
pursuant  to  the  plan,  S  owns  40  percent  of 
Newco,  which  does  not  give  rise  to  a 
relationship  described  in  section 
338(h)(3)(A)(iii).  See  §  1.338-2(b)(3)(ii)(C). 
Accordingly,  S  and  Newco  are  not  related  for 
purposes  of  section  338(h)(3)(A)(iii). 

(iii)  Further,  because  Newco's  basis  in  the 
T  stock  is  not  determined  by  reference  to  S'> 
basis  in  the  T  stock  and  because  the 
transaction  is  not  an  exchange  to  which 
section  351,  354,  355.  or  356  applies, 
Newco's  acquisition  of  the  T  stock  is  a 
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purchase  within  the  meaning  of  section 
338(h)(3). 

Example  2.  (i)  On  January  1  of  Year  1 ,  P 
purchases.  75  percent  in  value  of  the  R  stock. 
On  that  date,  R  owns  4  of  the  100  shares  of 
T  stock.  On  June  1  of  Year  1 ,  R  acquires  an 
additional  16  shares  of  T  stock.  On  December 
1  of  Year  1,  P  purchases  70  shares  of  T  stock 
from  an  unrelated  person  and  12  of  the  20 
shares  of  T  stock  held  by  R. 

(ii)  Of  the  12  shares  of  T  stock  purchased 
by  P  from  R  on  December  1  of  Year  1,  3  of 
those  shares  are  deemed  to  have  been 
acquired  by  P  on  January  1  of  Year  1 ,  the  date 
on  which  3  of  the  4  shares  of  T  stock  held 
by  R  on  that  date  were  first  considered 
owned  by  P  under  section  318(a)(2)(C)  (i.e., 
4  X  .75).  The  remaining  9  shares  of  T  stock 
purchased  by  P  from  R  on  December  1  of 
Year  1  are  deemed  to  have  been  acquired  by 
P  on  June  1  of  Year  1,  the  date  on  which  an 
additional  12  of  the  20  shares  of  T  stock 
owned  by  R  on  that  date  were  first 
considered  owned  by  P  under  section 
318(a)(2)(C)  (i.e.,  (20  x  .75)  -  3).  Because 
stock  acquisitions  by  P  sufficient  for  a 
qualified  stock  purchase  of  T  occur  within  a 
12-month  period  (i.e.,  3  shares  constructively ' 
on  January  1  of  Year  1 ,  9  shares 
constructively  on  June  1  of  Year  1,  and  70 
shares  actually  on  December  1  of  Year  1),  a 
qualified  stock  purchase  is  made  on 
December  1  of  Year  1. 

Example  3.  (i)  On  February  1  of  Year  1 ,  P 
acquires  25  percent  in  value  of  the  R  stock 
from  B  (the  sole  shareholder  of  P).  That  R 
stock  is  not  acquired  by  purchase.  See 
section  338(h)(3)(A)(iii).  On  that  date,  R  owns 
4  of  the  100  shares  of  T  stock.  On  June  1  of 
Year  1,  P  purchases  an  additional  25  percent 
in  value  of  the  R  stock,  and  on  January  1  of 
Year  2,  P  purchases  another  25  percent  in 
value  of  the  R  stock.  On  June  1  of  Year  2,  R 
acquires  an  additional  16  shares  of  the  T 
stock.  On  December  1  of  Year  2,  P  purchases 
68  shares  of  the  T  stock  from  an  unrelated 
person  and  12  of  the  20  shares  of  the  T  stock 
held  by  R. 

(ii)  Of  the  12  shares  of  the  T  stock 
purchased  by  P  from  R  on  December  1  of 
Year  2,  2  of  those  shares  are  deemed  to  have 
been  acquired  by  P  on  June  1  of  Year  1,  the 
date  on  which  2  of  the  4  shares  of  the  T  stock 
held  by  R  on  that  date  were  first  considered 
owned  by  P  under  section  318(a)(2)(C)  (i.e., 
4  X  .5).  For  purposes  of  this  attribution,  the 
R  stock  need  not  be  acquired  by  P  by 
purchase.  See  section  338(h)(1).  (By  contrast, 
the  acquisition  of  the  T  stock  by  P  bom  R 
does  not  qualify  as  a  purchase  unless  P  has 
acquired  at  least  50  percent  in  value  of  the 
R  stock  by  purchase.  Section  338(h)(3)(C)(i).) 
Of  the  remaining  10  shares  of  the  T  stock 
purchased  by  P  from  R  on  December  1  of 
Year  2, 1  of  those  shares  is  deemed  to  have 
been  acquired  by  P  on  January  1  of  Year  2, 
the  date  on  which  an  additional  1  share  of 
the  4  shares  of  the  T  stock  held  by  R  on  that 
date  was  first  considered  owned  by  P  under 
section  318(a)(2)(C)  (i.e.,  (4  x  .75) -2).  The 
remaining  9  shares  of  the  T  stock  purchased 
by  P  from  R  on  December  1  of  Year  2,  are 
deemed  to  have  been  acquired  by  P  on  June 
1  of  Year  2,  the  date  on  which  an  additional 
12  shares  of  the  T  stock  held  by  R  on  that 
date  were  first  considered  owned  by  P  under 


section  318(a)(2)(C)  (i.e.,  (20  x  .75) -3). 
Because  a  qualified  stock  purchase  of  T  by 
P  is  made  on  December  1  of  Year  2  only  if 
all  12  shares  of  the  T  stock  purchased  by  P 
from  R  on  that  date  are  considered  acquired 
during  a  12-month  period  ending  on  that  date 
(so  that,  in  conjunction  with  the  68  shares  of 
the  T  stock  P  purchased  on  that  date  from  the 
unrelated  person,  80  of  T's  100  shares  are 
acquired  by  P  during  a  12-month  period)  and 
because  2  of  those  12  shares  are  considered 
to  have  been  acquired  by  P  more  than  12 
months  before  December  1  of  Year  2  (i.e.,  on 
June  1  of  Year  1),  a  qualified  stock  purchase 
is  not  made.  (Under  §  1.338-8(j)(2).  for 
purposes  of  applying  the  consistency  rules,  P 
is  treated  as  making  a  qualified  stock 
purchase  of  T  if,  pursuant  to  an  arrangement, 
P  purchases  T  stock  satisfying  the 
requirements  of  section  1504(a)(2)  over  a 
period  of  more  than  12  months.) 

Example  4.  Assume  the  same  facts  as  in 
Example  3,  except  that  on  February  1  of  Year 
1,  P  acquires  25  percent  in  value  of  the  R 
stock  by  purchase.  The  result  is  the  same  as 
in  Example  3. 

(4)  Acquisition  date  for  tiered 
targets — (i)  Stock  sold  in  deemed  asset 
sale.  If  an  election  imder  section  338  is 
made  for  target,  old  target  is  deemed  to 
sell  target's  assets  and  new  target  is 
deemed  to  acquire  those  assets.  Under 
section  338(h)(3)(B),  new  target's 
deemed  purchase  of  stock  of  another 
corporation  is  a  purchase  for  purposes 
of  section  338(d)(3)  on  the  acquisition 
date  of  target.  If  new  target's  deemed 
purchase  causes  a  qualified  stock 
purchase  of  the  other  corporation  and  if 
a  section  338  election  is  made  for  the 
other  corporation,  the  acquisition  date 
for  the  other  corporation  is  the  same  as 
the  acquisition  date  of  target.  However, 
the  deemed  sale  and  purchase  of  the 
other  corporation's  assets  is  considered 
to  take  place  after  the  deemed  sale  and 
purchase  of  target's  assets. 

(ii)  Example.  The  following  example 
illustrates  this  paragraph  (b)(4): 

Example.  A  owns  all  of  the  T  stock.  T  owns 
50  of  the  100  shares  of  X  stock.  The  other  50 
shares  of  X  stock  are  otvned  by  corporation 
Y,  which  is  unrelated  to  A,  T,  or  P.  On 
January  1  of  Year  1,  P  makes  a  qualified  stock 
purchase  of  T  from  A  and  makes  a  section 
338  election  for  T.  On  December  1  of  Year 
1,  P  purchases  the  50  shares  of  X  stock  held 
by  Y.  A  qualified  stock  purchase  of  X  is  made 
on  December  1  of  Year  1,  because  the  deemed 
purchase  of  50  shares  of  X  stock  by  new  T 
because  of  the  section  338  election  for  T  and 
the  actual  purchase  of  50  shares  of  X  stock 
by  P  are  treated  as  purchases  made  by  one 
corporation.  Section  338(h)(8).  For  purposes 
of  determining  whether  those  purchases 
occur  within  a  12-month  acquisition  period 
as  required  by  section  338(d)(3),  T  is  deemed 
to  purchase  its  X  stock  on  T's  acquisition 
date,  i.e.,  January  1  of  Year  1. 

(5)  Effect  of  redemptions — (i)  General 
rule.  Except  as  provided  in  this 
paragraph  (b)(5),  a  qualified  stock 


purchase  is  made  on  the  first  day  on 
which  the  percentage  ownership 
requirements  of  section  338(d)(3)  are 
satisfied  by  reference  to  target  stock  that 
is  both — 

(A)  Held  on  diat  day  by  the 
purchasing  corporation;  and 

(B)  Purcnased  by  the  purchasing 
corporation  during  the  12-month  period 
ending  on  that  day. 

(ii)  Redemptions  from  persons 
unrelated  to  the  purchasing  corporation. 
Target  stock  redemptions  from  persons 
unrelated  to  the  purchasing  corporation 
that  occur  during  the  12-month 
acquisition  period  are  taken  into 
account  as  reductions  in  target's 
outstanding  stock  for  purposes  of 
determining  whether  target  stock 
purchased  by  the  purchasing 
corporation  in  the  12-month  acquisition 
period  satisfies  the  percentage 
ownership  requirements  of  section 
338(d)(3). 

(iii)  Redemptions  from  the  purchasing 
corporation  or  related  persons  during 
12-month  acquisition  period — (A) 
General  rule.  For  piu*poses  of  the 
percentage  ownership  requirements  of 
section  338(d)(3),  a  redemption  of  target 
stock  during  the  12-month  acquisition 
period  from  the  purchasing  corporation 
or  from  any  person  related  to  the 
purchasing  corporation  is  not  taken  into 
account  as  a  reduction  in  target's 
outstanding  stock. 

(B)  Exception  for  certain  redemptions 
from  related  corporations.  A  redemption 
of  target  stock  during  the  12-month 
acquisition  period  from  a  corporation 
related  to  the  purchasing  corporation  is 
taken  into  account  as  a  reduction  in 
target's  outstanding  stock  to  the  extent 
that  the  redeemed  stock  would  have 
been  considered  purchased  by  the 
purchasing  corporation  (because  of 
section  338(h)(3)(C))  during  the  12- 
month  acquisition  period  if  the 
redeemed  stock  had  been  acquired  by 
the  purchasing  corporation  from  the 
related  corporation  on  the  day  of  the 
redemption.  See  paragraph  (b)(3)  of  this 
section. 

(iv)  Examples.  The  following 
examples  illustrate  this  paragraph  (b)(5): 

Example  1.  QSP  on  stock  purchase  date; 
redemption  from  unrelated  person  during  12- 
month  period.  A  owns  all  100  shares  of  T 
stock.  On  January  1  of  Year  1,  P  purchases 
40  shares  of  the  T  stock  from  A.  On  July  1 
of  Year  1,  T  redeems  25  shares  from  A.  On 
December  1  of  Year  1 ,  P  purchases  20  shares 
of  the  T  stock  bom  A.  P  makes  a  qualified 
stock  purchase  of  T  on  December  1  of  Year 
1 ,  because  the  60  shares  of  T  stock  purchased 
by  P  within  the  12-month  period  ending  on 
that  date  satisfy  the  80-percent  ownership 
requirements  of  section  338(d)(3)  (i.e.,  60/75 
shartn>),  determined  by  taking  into  account 
the  redemption  of  25  shares. 
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Example  2.  QSP  on  stock  redemption  date; 
•edemption  from  unrelated  person  during  12- 
month  period.  The  facts  are  the  same  as  in 
Example  1,  except  that  P  purchases  60  shares 
of  T  stock  on  January  1  of  Year  1  and  none 
on  E)ecember  1  of  Year  1.  P  makes  a  qualified 
stock  purchase  of  T  on  July  1  of  Year  1, 
because  that  is  the  first  day  on  which  the  T 
stock  purchased  by  P  within  the  preceding 
12-month  period  satisfies  the  80-percent 
ownership  requirements  of  section  338(d)(3] 
(i.e.,  60/75  shares),  determined  by  taking  into 
account  the  redemption  of  25  shares. 

Example  3.  Redemption  from  purchasing 
corporation  not  taken  into  account.  On 
December  15  of  Year  1,  T  redeems  30  percent 
of  its  stock  from  P.  The  redeemed  stock  was 
held  by  P  for  several  years  and  constituted 
P's  total  interest  in  T.  On  December  1  of  Year 
2,  P  purchases  the  remaining  T  stock  from  A. 
P  does  not  make  a  qualified  stock  purchase 
of  T  on  December  1  of  Year  2.  For  purposes 
of  the  80-percent  ownership  requirements  of 
section  338(d)(3),  the  redemption  of  P's  T 
stock  on  December  15  of  Year  1  is  not  taken 
into  account  as  a  reduction  in  T's 
>utstanding  stock. 

Example  4.  Redemption  from  related 
lerson  taken  into  account.  On  January  1  of 
fear  1,  P  purchases  60  of  the  100  shares  of 
(  stock.  C)n  that  date,  X  owns  40  of  the  100 
shares  of  T  stock.  On  April  1  of  Year  1 ,  T 
redeems  X's  T  stock  and  P  purchases  the 
remaining  60  shares  of  T  stock  from  an 
unrelated  person.  For  purposes  of  the  80- 
percent  ownership  requirements  of  section 
338(d)(3).  the  redemption  of  the  T  stock  from 
X  (a  person  related  to  P)  is  taken  into  account 
as  a  reduction  in  T's  outstanding  stock.  If  P 
had  purchased  the  40  redeemed  shares  from 
X  on  April  1  of  Year  1,  all  40  of  the  shares 
would  have  been  considered  purchased 
(because  of  section  338(h)(3)(C)(i))  during  the 
12-month  period  ending  on  April  1  of  Year 
1  (24  of  the  40  shares  would  have  been 
considered  purchased  by  P  on  January  1  of 
Year  1  and  \he  remaining  16  shares  would 
have  been  considered  purchased  by  P  on 
April  1  of  Year  1).  See  paragraph  (b)(3)  of  this 
section.  Accordingly,  P  makes  a  qualified 
stock  purchase  of  T  on  April  1  of  Year  1, 
because  the  60  shares  of  T  stock  purchased 
by  P  on  that  date  satisfy  the  80-percent 
ownership  requirements  of  section  338(d)(3) 
(i.e.,  60/60  shares),  determined  by  taking  into 
.  Account  the  redemption  of  40  shares. 

1 1   (c)  Effect  of  post-acquisition  events  on 
eligibility  for  section  338  election — (1) 
Post-acquisition  elimination  of  target,  (i) 
The  pim::hasing  corporation  may  make 
an  election  under  section  338  for  target 
even  though  target  is  liquidated  on  or 
after  the  acquisition  date.  If  target 
liquidates  on  the  acquisition  date,  the 
liquidation  is  considered  to  occur  on  the 
following  day  and  immediately  after 
new  target's  deemed  purchase  of  assets. 
The  purchasing  corporation  may  also 
make  an  election  under  section  338  for 
target  even  though  target  is  merged  into 
another  corporation,  or  otherwise 
disposed  of  by  the  purchasing 
corporation  provided  that,  imder  the 
facts  and  circiunstances,  the  purchasing 


corporation  is  considered  for  tax 
purposes  as  the  purchaser  of  the  target 
stock. 

(ii)  The  following  examples  illustrate 
this  paragraph  (c)(1): 

Example  1.  On  January  1  of  Year  1,  P 
purchases  100  percent  of  the  outstanding 
common  stock  of  T.  On  June  1  of  Year  1,  P 
sells  the  T  stock  to  an  unrelated  person. 
Assuming  that  P  is  considered  for  tax 
purposes  as  the  purchaser  of  the  T  stock,  P 
remains  eligible,  after  June  1  of  Year  1,  to 
make  a  section  338  election  for  T  that  results 
in  a  deemed  asset  sale  of  T's  assets  on 
January  1  of  Year  1. 

Example  2.  On  January  1  of  Year  1,  P 
makes  a  qualified  stock  purchase  of  T.  On 
that  date,  T  owns  the  stock  of  Tl.  On  March 
1  of  Year  1 ,  T  sells  the  Tl  stock  to  an 
unrelated  person.  On  April  1  of  Year  1,  P 
makes  a  section  338  election  for  T. 
Notwithstanding  that  the  Tl  stock  was  sold 
on  March  1  of  Year  1,  the  section  338 
election  for  T  on  April  1  of  Year  1  results  in 
a  qualified  stock  purchase  by  T  of  Tl  on 
January  1  of  Year  1.  See  paragraph  (b)(4)(i) 
of  this  section. 

(2)  Post-acquisition  elimination  of  the 
purchasing  corporation.  An  election 
imder  section  338  may  be  made  for 
target  after  the  acquisition  of  assets  of 
the  purchasing  corporation  by  another 
corporation  in  a  transaction  described  in 
section  381(a),  provided  that  the 
ptux:hasing  corporation  is  considered  for 
tax  purposes  as  the  purchaser  of  the 
target  stock.  The  acquiring  corporation 
in  the  section  381(a)  transaction  may 
make  an  election  imder  section  338  for 
taraet. 

(d)  Consequences  of  post-acquisition 
elimination  of  target  where  section  338 
election  not  made — (1)  Scope.  The  rules 
of  this  paragraph  (d)  apply  to  the 
transfer  of  target  assets  to  the 
purchasing  corporation  (or  another 
member  of  the  same  affiliated  group  as 
the  purchasing  corporation)  (the 
transferee)  following  a  qualified  stock 
purchase  of  target  stock,  if  the 
purchasing  corporation  does  not  make  a 
section  338  election  for  target. 
Notwithstanding  the  rules  of  this 
paragraph  (d),  section  354(a)  (and  so 
much  of  section  356  as  relates  to  section 
354)  cannot  apply  to  any  person  other 
than  the  purchasing  corporation  or 
another  member  of  the  same  affiliated 
group  as  the  piuchasing  corporation 
imless  the  transfer  of  target  assets  is 
pursuant  to  a  reorganization  as 
determined  without  regard  to  this 
paragraph  (d). 

(2)  Continuity  of  interest.  By  virtue  of 
section  338,  in  determining  whether  the 
continuity  of  interest  requirement  of 
§  1. 368-1  (b)  is  satisfied  on  the  transfer 
of  assets  from  target  to  the  transferee, 
the  purchasing  corporation's  target  stock 
acquired  in  the  qualified  stock  purchase 


represents  an  interest  on  the  part  of  a 
person  who  was  an  owner  of  the  target's 
business  enterprise  prior  to  the  transfer 
that  can  be  continued  in  a 
reorganization. 

(3)  Control  requirement.  By  virtue  of 
section  338,  the  acquisition  of  target 
stock  in  the  qualified  stock  purchase 
will  not  prevent  the  purchasing 
corporation  from  qualifying  as  a 
shareholder  of  the  target  transferor  for 
the  purpose  of  determining  whether, 
immediately  after  the  transfer  of  target 
assets,  a  shareholder  of  the  transferor  is 
in  control  of  the  corporation  to  which 
the  assets  are  transferred  within  the 
meaning  of  section  368(a)(1)(D). 

(4)  Solely  for  voting  stock 
requirement.  By  virtue  of  section  338, 
the  acquisition  of  target  stock  in  the 
qualified  stock  purchase  for 
consideration  other  than  voting  stock 
will  not  prevent  the  subsequent  transfer 
of  target  assets  from  satisfying  the  solely 
for  voting  stock  requirement  for 
purposes  of  determining  if  the  transfer 
of  target  assets  qualifies  as  a 
reorganization  under  section 
368(a)(1)(C). 

(5)  Example.  The  following  example 
illustrates  this  paragraph  (d): 

Example,  (i)  Facts.  P,  T,  and  X  are 
domestic  corporations.  T  and  X  each  operate 
a  trade  or  business.  A  and  K,  individuals 
uiu'elated  to  P.  own  85  and  15  percent, 
respectively,  of  the  stock  of  T.  P  owns  all  of 
the  stock  of  X.  The  total  adjusted  basis  of  T's 
property  exceeds  the  sum  of  T's  liabilities 
plus  the  amount  of  liabilities  to  which  T's 
property  is  subject.  P  purchases  all  of  A's  T 
stock  for  cash  in  a  qualified  stock  purchase. 
P  does  not  make  an  election  under  section 
338(g)  with  respect  to  its  acquisition  of  T 
stock.  Shortly  after  the  acquisition  date,  and 
as  part  of  the  same  plan,  T  merges  under 
applicable  state  law  into  X  in  a  transaction 
that,  but  for  the  question  of  continuity  of 
interest,  satisfies  all  the  requirements  of 
section  368(a)(1)(A).  In  the  merger,  all  of  T's 
assets  are  transferred  to  X.  P  and  K  receive 
X  stock  in  exchange  for  their  T  stock.  P 
intends  to  retain  the  stock  of  X  indefinitely. 

(ii)  Status  of  transfer  as  a  reorganization. 
By  virtue  of  section  338,  for  the  purpose  of 
determining  whether  the  continuity  of 
interest  requirement  of  §  1.368-l(b)  is 
satisfied,  P's  T  stock  acquired  in  the  qualified 
stock  purchase  represents  an  interest  on  the 
part  of  a  person  who  was  an  owner  of  T's 
business  enterprise  prior  to  the  transfer  that 
can  be  continued  in  a  reorganization  through 
P's  continuing  ownership  of  X.  Thus,  the 
continuity  of  interest  requirement  is  satisfied 
and  the  merger  of  T  into  X  is  a  reorganization 
within  the  meaning  of  section  368(a)(1)(A). 
Moreover,  by  virtue  of  section  338,  the 
requirement  of  section  368(a)(1)(D)  that  a 
target  shareholder  control  the  transferee 
immediately  afrer  the  transfer  is  satisfied 
because  P  controls  X  immediately  after  the 
transfer.  In  addition,  all  of  T's  assets  are 
transferred  to  X  in  the  merger  and  P  and  K 
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receive  the  X  stock  exchanged  therefor  in 
pursuance  of  the  plan  of  reorganization. 
Thus,  the  merger  of  T  into  X  is  also  a 
reorganization  within  the  meaning  of  section 
368(a)(1)(D). 

(iii)  Treatment  of  T  and  X.  Under  section 
361(a).  T  recognizes  no  gain  or  loss  in  the 
merger.  Under  section  362(b),  X's  basis  in  the 
assets  received  in  the  merger  is  the  same  as 
the  basis  of  the  assets  in  T's  hands.  X 
succeeds  to  and  takes  into  account  the  items 
of  T  as  provided  in  section  381. 

(iv)  Treatment  of  P.  By  virtue  of  section 
338,  the  transfer  of  T  assets  to  X  is  a 
reorganization.  Pursuant  to  that 
reorganization,  P  exchanges  its  T  stock  solely 
for  stock  of  X,  a  party  to  the  reorganization. 
Because  P  is  the  purchasing  corporation, 
section  354  applies  to  P's  exchange  of  T  stock 
for  X  stock  in  the  merger  of  T  into  X.  Thus, 
P  recognizes  no  gain  or  loss  on  the  exchange. 
Under  section  358,  P's  basis  in  the  X  stock 
received  in  the  exchange  is  the  same  as  the 
basis  of  P's  T  stock  exchanged  therefor. 

(v)  Treatment  ofK.  Because  K  is  not  the 
purchasing  corporation  (or  an  affiliate 
thereof),  section  354  cannot  apply  to  K's 
exchange  of  T  stock  for  X  stock  in  the  merger 
of  T  into  X  unless  the  transfer  of  T's  assets 
is  pursuant  to  a  reorgsmization  as  determined 
without  regard  to  this  paragraph  (d).  Under 
general  principles  of  tax  law  applicable  to 
reorganizations,  the  continuity  of  interest 
requirement  is  not  satisfied  because  P's  stock 
purchase  and  the  merger  of  T  into  X  are 
pursuant  to  an  integrated  transaction  in 
which  A,  the  owner  of  85  percent  of  the  stock 
of  T,  received  solely  cash  in  exchange  for  A's 
T  stock.  See,  e.g.,  §  1.368-l(e)(l)(i);  Yoc 
Heating  v.  Commissioner.  61  T.C.  168  (1973); 
Kass  V.  Commissioner,  60  T.C.  218  (1973), 
affd,  491  F.2d  749  (3d  Cir.  1974).  Thus,  the 
requisite  continuity  of  interest  under  §  1.368- 
1(b)  is  lacking  and  section  354  does  not  apply 
to  K's  exchange  of  T  stock  for  X  stock.  K 
recognizes  gain  or  loss,  if  any,  pursuant  to 
section  1001(c)  with  respect  to  its  T  stock. 

§1.338-4    Aggregate  deemed  sal*  pric*; 
various  aspects  of  taxation  of  ttte  deemed 
asset  sale. 

.(a)  Scope.  This  section  provides  rules 
under  section  338(a)(1)  to  determine  the 
aggregate  deemed  sale  price  (ADSP)  for 
target.  ADSP  is  the  amount  for  which 
old  target  is  deemed  to  have  sold  all  of 
its  assets  in  the  deemed  asset  sale. 
ADSP  is  allocated  among  target's  assets 
in  accordance  with  §  1.338-6  to 
determine  the  amount  for  which  each 
asset  is  deemed  to  have  been  sold. 
When  a  subsequent  increase  or  decrease 
is  required  under  general  principles  of 
tax  law  with  respect  to  an  element  of 
ADSP,  the  redetermined  ADSP  is 
allocated  among  target's  assets  in 
accordance  with  §  1.338-7.  This 
§  1.338-4  also  provides  rules  regarding 
the  recognition  of  gain  or  loss  on  the 
deemed  sale  of  target  affiliate  stock. 
Notwithstanding  section  338(h)(6)(B)(ii), 
stock  held  by  a  target  affiliate  in  a 
foreign  corporation  or  in  a  corporation 
that  is  a  DISC  or  that  is  described  in 


section  1248(e)  is  not  excluded  from  the 
operation  of  section  338. 

(b)  Determination  of  ADSP— [1] 
General  rule.  ADSP  is  the  siun  of — 

(i)  The  grossed-up  amoimt  realized  on 
the  sale  to  the  purchasing  corporation  of 
the  purchasing  corporation's  recenUy 
purchased  target  stock  (as  defined  in 
section  338(b)(6)(A));  and 

(ii)  The  liabilities  of  old  target. 

(2)  Time  and  amount  of  ADSP— (i) 
Original  determination.  ADSP  is 
initially  determined  at  the  beginning  of 
the  day  after  the  acquisition  date  of 
target.  General  principles  of  tax  law 
apply  in  determining  the  timing  and 
amount  of  the  elements  of  ADSP. 

(ii)  Redetermination  of  ADSP.  ADSP 
is  redetermined  at  such  time  and  in 
such  amoiuit  as  an  increase  or  decrease 
wotild  be  required,  under  general 
principles  of  tax  law,  for  the  elements 
of  ADSP.  For  example,  ADSP  is 
redetermined  because  of  an  increase  or 
decrease  in  the  amoimt  realized  for 
recently  piux:hased  stock  or  because 
liabilities  not  originally  taken  into 
accotuit  in  determining  ADSP  are 
subsequenUy  taken  into  account. 
Increases  or  decreases  with  respect  to 
the  elements  of  ADSP  result  in  the 
reallocation  of  ADSP  among  target's 
assets  under  §  1.338-7. 

(iii)  Example.  The  following  example 
illustrates  this  paragraph  (b)(2): 

Example.  In  Year  1,  T,  a  manufacturer, 
purchases  a  customized  delivery  truck  from 
X  with  purchase  money  indebtedness  having 
a  stated  principal  amount  of  $100,000.  P 
acquires  all  of  the  stock  of  T  in  Year  3  for 
$700,000  and  makes  a  section  338  election 
for  T.  Assume  T  has  no  liabilities  other  than 
its  purchase  money  indebtedness  to  X.  In 
Year  4,  when  T  is  neither  insolvent  nor  in  a 
title  11  case,  T  and  X  agree  to  reduce  the 
amount  of  the  purchase  money  indebtedness 
to  $80,000.  Assume  further  that  the  reduction 
would  be  a  piuT:hase  price  reduction  under 
section  108(e)(5).  T  and  X's  agreement  to 
reduce  the  amount  of  the  purchase  money 
indebtedness  would  not,  under  general 
principles  of  tax  law  that  would  apply  if  the 
deemed  asset  sale  had  actually  occurred, 
change  the  amount  of  liabilities  of  old  target 
taken  into  account  in  determining  its  amount 
realized.  Accordingly,  ADSP  is  not 
redetermined  at  the  time  of  the  reduction. 
See  §  1.338-5(b)(2)(iii)  Example  1  for  the 
effect  on  AGUB. 

(c)  Grossed-up  amount  realized  on  the 
sale  to  the  purchasing  corporation  of  the 
purchasing  corporation 's  recently 
purchased  target  stock — (1) 
Determination  of  amount.  The  grossed- 
up  amount  realized  on  the  sale  to  the 
purchasing  corporation  of  the 
piuchasing  corporation's  recenUy 
purchased  target  stock  is  an  amount 
equal  to — 

(i)  The  amount  realized  on  the  sale  to 
the  purchasing  corporation  of  the 


piuchasing  corporation's  recenUy 
purchased  target  stock  determined  as  if 
the  selling  shareholder(s)  were  required 
to  use  old  target's  accounting  methods 
and  characteristics  and  the  installment 
method  were  not  available  and 
determined  without  regard  to  the  selling 
costs  taken  into  account  under 
paragraph  (c)(l)(iii)  of  this  section; 

(ii)  Divided  by  the  percentage  of  target 
stock  (by  value,  determined  on  the 
acquisition  date)  attributable  to  that 
recentiy  purchased  target  stock; 

(iii)  Less  the  selling  costs  incurred  by 
the  selling  shareholders  in  connection 
with  the  sale  to  the  purchasing 
corporation  of  the  piuchasing 
corporation's  recentiy  purchased  target 
stock  that  reduce  their  amount  realized 
on  the  sale  of  the  stock  (e.g.,  brokerage 
commissions  and  any  similar  costs  to 
sell  the  stock). 

(2)  Example.  The  following  example 
illustrates  this  paragraph  (c): 

Example.  T  has  two  classes  of  stock 
outstanding,  voting  common  stock  and 
preferred  stock  described  in  section 
1504(a)(4).  On  March  1  of  Year  1.  P 
purchases  40  percent  of  the  outstanding  T 
stock  from  Si  for  $500,  20  percent  of  the 
outstanding  T  stock  from  S2  for  $225,  and  20 
percent  of  the  outstanding  T  stock  from  S3 
for  $275.  On  that  date,  the  fair  market  value 
of  all  the  T  voting  common  stock  is  $1,250 
and  the  preferred  stock  $750.  Si,  S2,  and  S3 
incur  $40,  $35,  and  $25  respectively  of 
selling  costs.  Si  continues  to  own  the 
remaining  20  percent  of  the  outstanding  T 
stock.  The  grossed-up  amount  realized  on  the 
sale  to  P  of  P's  recently  purchased  T  stock 
is  calculated  as  follows:  The  total  amount 
realized  (without  regard  to  selling  costs)  is 
$1,000  (500  +  225  +  275).  The  percentage  of 
T  stock  by  value  on  the  acquisition  date 
attributable  to  the  recently  purchased  T  stock 
is  50%  (1,000/(1,250  +  750)).  The  selling 
costs  are  $100  (40  -t-  35  -f  25).  The  grossed- 
up  amoimt  realized  is  $1,900  (l,000/.5  - 
100). 

(d)  Liabilities  of  old  target — (1)  In 
general.  In  general,  the  liabilities  of  old 
target  are  measured  as  of  the  beginning 
of  the  day  after  the  acquisition  date. 
(But  see  §  1.338-l(d)  (regarding  certain 
transactions  on  the  acquisition  date).)  In 
order  to  be  taken  into  account  in  ADSP, 
a  liability  must  be  a  liability  of  target 
that  is  properly  taken  into  account  in 
amount  realized  under  general 
principles  of  tax  law  that  would  apply 
if  old  target  had  sold  its  assets  to  an 
unrelated  person  for  consideration  that 
included  the  discharge  of  its  Uabilities. 
See  §  1.1001-2(a).  Such  liabilities  may 
include  liabilities  for  the  tax 
consequences  resulting  from  the 
deemed  sale. 

(2)  Time  and  amount  of  liabilities. 
The  time  for  taking  into  account 
liabilities  of  old  target  in  determining 
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^SP  and  the  amount  of  the  liabilities 
Ikken  into  account  is  determined  as  if 
old  target  had  sold  its  assets  to  an 
unrelated  person  for  consideration  that 
included  the  discharge  of  the  liabilities 
by  the  unrelated  person.  For  example,  if 
no  amount  of  a  target  liability  is 
properly  taken  into  account  in  amount 
realized  as  of  the  beginning  of  the  day 
after  the  acquisition  date,  die  liability  is 
not  initially  taken  into  account  in 
determining  ADSP  (although  it  may  be 
taken  into  account  at  some  later  date). 

(e)  Deemed  sale  tax  consequences. 
Gain  or  loss  on  each  asset  in  the  deemed 
sale  is  computed  by  reference  to  the 
ADSP  allocated  to  that  asset.  ADSP  is 
allocated  under  the  rules  of  §  1.338-6. 
Though  deemed  sale  tax  consequences 
may  increase  or  decrease  ADSP  by 
creating  or  reducing  a  tax  liability,  the 
amount  of  the  tax  liability  itself  may  be 
a  function  of  the  size  of  the  deemed  sale 
tax  consequences.  Thus,  these 
determinations  may  require  trial  and 
error  computations. 
1 1  (f)  Other  rules  apply  in  determining 
\aDSP.  ADSP  may  not  be  applied  in 
|«uch  a  way  as  to  contravene  other 
applicable  rules.  For  example,  a  capital 
loss  cannot  be  applied  to  reduce 
ordinary  income  in  calculating  the  tax 
Uability  on  the  deemed  sale  for 
purposes  of  determining  ADSP. 

(g)  Examples.  The  following  examples 
illustrate  this  section.  For  purposes  of 
the  examples  in  this  paragraph  (g), 
unless  otherwise  stated,  T  is  a  calendar 


year  taxpayer  that  files  separate  retiuns 
and  that  has  no  loss,  tax  credit,  or  other 
carryovers  to  Year  1 .  Depreciation  for 
Year  1  is  not  taken  into  account.  T  has 
no  liabilities  other  than  the  Federal 
income  tax  liability  resulting  from  the 
deemed  asset  sale,  and  the  T 
shareholders  have  no  selling  costs. 
Assume  that  T's  tax  rate  for  any 
ordinary  income  or  net  capital  gain 
resulting  from  the  deemed  sale  of  assets 
is  34  percent  and  that  any  capital  loss 
is  offset  by  capital  gain.  On  July  1  of 
Year  1 ,  P  purchases  all  of  the  stock  of 
T  and  makes  a  section  338  election  for 
T.  The  examples  are  as  follows: 

Example  1.  One  class,  (i)  On  July  1  of  Year 
1,  T's  only  asset  is  an  item  of  section  1245 
property  with  an  adjusted  basis  to  T  of 
$50,400,  a  recomputed  basis  of  $80,000,  and 
a  fair  market  value  of  $100,000.  P  purchases 
all  of  the  T  stock  for  $75,000,  which  also 
equals  the  amount  realized  for  the  stock 
determined  as  if  the  selling  shareholder(s) 
were  required  to  use  old  target's  accounting 
methods  and  characteristics. 

(ii)  ADSP  is  determined  as  follows  (for 
purposes  of  this  section  (g),  G  is  the  grossed- 
up  amount  realized  on  the  sale  to  P  of  P's 
recently  purchased  T  stock,  L  is  T's  liabilities 
other  than  T's  tax  liability  for  the  deemed 
sale  tax  consequences,  Tr  is  the  applicable 
tax  rate,  and  B  is  the  adjusted  basis  of  the 
asset  deemed  sold): 

ADSP  =  G  +  L  +  Tr  "  (ADSP-B) 

ADSP  =  ($75,000/1)  +  $0  +  .34  x  (ADSP  - 
$50,400) 

ADSP  =  $75,000  +  .34ADSP  -  $17,136 
.66ADSP  =  $57,864 

ADSP  =  $87,672.72 


(iii)  Because  ADSP  for  T  ($87,672.72)  does 
not  exceed  the  fair  market  value  of  Ts  asset 
($100,000),  a  Class  V  asset,  T's  entire  ADSP 
is  allocated  to  that  asset.  Thus,  T's  deemed 
sale  results  in  $37,272.72  of  taxable  income 
(consisting  of  $29,600  of  ordinary  income 
and  $7,672.72  of  capital  gain). 

(iv)  The  facts  are  the  same  as  in  paragraph 
(i)  of  this  Example  1 ,  except  that  on  July  1 
of  Year  1,  P  purchases  only  80  of  the  100 
shares  of  T  stock  for  $60,000.  The  grossed- 
up  amount  realized  on  the  sale  to  P  of  P's 
recently  purchased  T  stock  (G)  is  $75,000 
($60,000/.8).  Consequently,  ADSP  and  the 
deemed  sale  tax  consequences  are  the  same 
as  in  paragraphs  (ii)  and  (iii)  of  this  Example 
1. 

(v)  The  facts  are  the  same  as  in  paragraph 
(i)  of  this  Example  1,  except  that  T  also  has 
goodwill  (a  Class  VIl  asset)  with  an  appraised 
value  of  $10,000.  The  results  are  the  same  as 
in  paragraphs  (ii)  and  (iii)  of  this  Example  1. 
Because  ADSP  does  not  exceed  the  fair 
market  value  of  the  Class  V  asset,  no  amount 
is  allocated  to  the  Class  VII  asset  (goodwill). 

Example  2.  More  than  one  class,  (i)  P 
purchases  all  of  the  T  stock  for  $140,000, 
which  also  equals  the  amount  realized  for  the 
stock  determined  as  if  the  selling 
shareholder(s)  were  required  to  use  old 
target's  accounting  methods  and 
characteristics.  On  July  1  of  Year  1,  T  has 
liabilities  (not  including  the  tax  liability  for 
the  deemed  sale  tax  consequences)  of 
$60,000,  cash  (a  Class  I  asset)  of  $10,000, 
actively  traded  securities  (a  Class  D  asset) 
with  a  basis  of  $4,000  and  a  fair  market  value 
of  $10,000,  goodwill  (a  Class  Vn  asset)  with 
a  basis  of  $3,000,  and  the  following  Class  V 
assets: 


Basis 


FMV 


Ratio  of 

asset  FMV 

to  total 

Class  V 

FMV 


Land  

Buikjing  

Equipment  A  (Recomputed  basis  $80,000) 
Equipment  B  (Recomputed  basis  $20,000) 

Totals 


$5,000 

10.000 

5,000 

10.000 


$35,000 
50,000 
90,000 
75.000 


.14 
.20 

.36 
.30 


$30,000 


$250,000 


1.00 


(ii)  ADSP  exceeds  $20,000.  Thus,  $10,000 
( if  ADSP  is  allocated  to  the  cash  and  $10,000 
to  the  actively  traded  securities.  The  amount 
allocated  to  an  asset  (other  than  a  Class  VII 
asset)  cannot  exceed  its  ^r  market  value 
(however,  the  fair  market  value  of  any 
property  subject  to  nonrecourse  indebtedness 
is  treated  as  being  not  less  than  the  amount 
of  such  indebtedness;  see  §  1.338-6(a)(2)). 
See  §  1.338-6(c)(l)  (relating  to  fair  market 
value  limitation). 

(iii)  The  portion  of  ADSP  allocable  to  the 
Class  V  assets  is  preliminarily  determined  as 
follows  (in  the  formula,  the  amount  allocated 
to  the  Class  I  assets  is  referred  to  as  I  and  the 
amount  allocated  to  the  Class  II  assets  as  D): 


ADSPv  =  (G  -  (I  +  n))  +  L+  Tr  X  [(n  -  Bn) 
+  (ADSPv  -  Bv)l 

ADSPv  =  ($140,000  -  ($10,000  +  $10,000)) 
+  $50,000  +  .34  X  [($10,000  -  $4,000)  + 
(ADSPv  -  ($5,000  +  $10,000  +  $5,000  + 
$10,000))] 

ADSPv  =  $161,840  +  .34ADSPv 

.66  ADSPv  =  $161 ,840 

/UDSPv  =  $245,212.12 

(iv)  Because,  under  the  preliminary 
calculations  of  ADSP,  the  amount  to  be 
allocated  to  the  Class  I,  II,  ID,  FV,  V,  and  VI 
assets  does  not  exceed  their  aggregate  fair 
market  value,  no  ADSP  amount  is  allocated 
to  goodwill.  Accordingly,  the  deemed  sale  of 
the  goodwill  results  in  a  capital  loss  of 


$3,000.  The  portion  of  ADSP  allocable  to  the 
Class  V  assets  is  finally  determined  by  taking 
Into  account  this  loss  as  follows: 

ADSPv  =  (G  -  (I  +  U))  +  L  +  T  R  X  ((n 
-  Bri)  +  (ADSPv  -  Bv)  +  (ADSPVH  -  B  vu)l 

ADSPv  =  ($140,000  -  ($10,000  + 
$10,000))+  $50,000  +  .34  x  (($10,000  - 
$4,000)  +  (ADSPv  -  $30,000)  +  ($0  - 
$3,000)1 

ADSPv  =  $160,820  +  .34ADSPv 

.66  ADSPv  =  $160,820 

ADSPv  =  $243,666.67 

(v)  The  allocation  of  ADSPv  among  the 
Class  V  assets  is  in  proportion  to  their  fair 
market  values,  as  follows: 
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Asset 

ADSP 

Gain 

Land 

$34,113.33 
48.733.34 
87,720.00 
73,100.00 

$29,113.33  (capital  gain). 

Building  

Equipment  A  

Equipment  B - 

38,733.34  (capital  gain). 

82.720.00  (75,000  ordinary  income  7,720  capital  gain). 

63,100.00  (10,000  ordinary  income  53,100  capital  gain). 



Totals 

243,666.67 

213.666.67. 

Example  3.  More  than  one  class,  (t)  The 
facts  are  the  same  as  in  Example  2,  except 
that  P  purchases  the  T  stock  for  S150.000, 
rather  than  $140,000.  The  amount  realized 
for  the  stock  determined  as  if  the  selling 
shareholdeHs)  were  required  to  use  old 
target's  accounting  methods  and 
characteristics  is  also  $150,000. 

(ii)  As  in  Example  2.  ADSP  exceeds 
$20,000.  Thus.  $10,000  of  ADSP  is  allocated 
to  the  cash  and  $10,000  to  the  actively  traded 
securities. 

(iii)  The  portion  of  ADSP  allocable  to  the 
Class  V  assets  as  preliminarily  determined 
under  the  formula  set  forth  in  paragraph  (iii) 
of  Example  2  is  $260,363.64.  The  amount 
allocated  to  the  Class  V  assets  cannot  exceed 
their  aggregate  fair  market  value  ($250,000). 
Thus,  preliminarily,  the  ADSP  amount 
allocated  to  Class  V  assets  is  $250,000. 

(iv)  Based  on  the  preliminary  allocation, 
the  ADSP  is  determined  as  follows  (in  the 
formula,  the  amount  allocated  to  the  Class  I 
assets  is  referred  to  as  I,  the  amount  allocated 
to  the  Class  n  assets  as  II.  and  the  amount 
allocated  to  the  Class  V  assets  as  V): 

ADSP  =  G  +  L  +  Tr  X  [(U  -  Bn)  +  (V  - 
Bv)  +  (ADSP  -  (I  +  n  +  V  +  Bvii))] 

ADSP  =  $150,000  +  $50,000  +  .34  x 
[($10,000  -  $4,000)  +  ($250,000  -  $30,000) 
+  (ADSP  -  ($10,000  +  $10,000  +  $250,000 
-t-  $3,000))] 

ADSP  =  $200,000  +  .34ADSP  -  $15,980 

.66ADSP  =  $184,020 

ADSP  =  $278,818.18 

(v)  Because  ADSP  as  determined  exceeds 
the  aggregate  fair  market  value  of  the  Class 
I,  II.  Ill,  IV,  V.  and  VI  assets,  the  $250,000 
amount  preliminarily  allocated  to  the  Class  V 
assets  is  appropriate.  Thus,  the  amount  of 
ADSP  allocated  to  Class  V  assets  equals  their 
aggregate  fair  market  value  ($250,000),  and 
the  allocated  ADSP  amount  for  each  Class  V 
asset  is  its  fair  market  value.  Further,  because 
there  are  no  Class  VI  assets,  the  allocable 
ADSP  amount  for  the  Class  VII  asset 
(goodwill)  is  $8,818.18  (the  excess  of  ADSP 
over  the  aggregate  ADSP  amounts  for  the 
Class  I,  n,  in,  IV,  V  and  VI  assets). 

Example  4.  Amount  allocated  to  Tl  stock. 
(i)  The  ^cts  are  the  same  as  in  Example  2, 
except  that  T  owns  all  of  the  Tl  stock 
(instead  of  the  building),  and  Tl's  only  asset 
is  the  building.  The  Tl  stock  and  the 
building  each  have  a  fair  market  value  of 
$50,000.  and  the  building  has  a  basis  of 
$10,000.  A  section  338  election  is  made  for 
Tl  (as  well  as  T).  and  Tl  has  no  liabilities 
other  than  the  tax  liability  for  the  deemed 
sale  tax  consequences.  T  is  the  common 
parent  of  a  consolidated  group  filing  a  final 
consolidated  return  described  in  §  1.338- 
10(a)(1). 

(ii)  ADSP  exceeds  $20,000.  Thus.  $10,000 
of  ADSP  is  allocated  to  the  cash  and  $10,000 
to  the  actively  traded  securities. 


(iii)  Because  T  does  not  recognize  any  gain 
on  the  deemed  sale  of  the  Tl  stock  under 
paragraph  (h)(2)  of  this  section,  appropriate 
adjustments  must  be  made  to  reflect 
accurately  the  fair  market  value  of  the  T  and 
Tl  assets  in  determining  the  allocation  of 
ADSP  among  T's  Class  V  assets  (including 
the  Tl  stock).  In  preliminarily  calculating 
ADSPv  in  this  case,  the  Tl  stock  can  be 
disregarded  and,  because  T  owns  all  of  the 
Tl  stock,  the  Tl  asset  can  be  treated  as  a  T 
asset.  Under  this  assumption,  ADSPv  is 
$243,666.67.  See  paragraph  (iv)  of  Example 
2. 

(iv)  Because  the  portion  of  the  preliminary 
ADSP  allocable  to  Class  V  assets 
($243,666.67)  does  not  exceed  their  fair 
market  value  ($250,000),  no  amount  is 
allocated  to  Class  Vn  assets  for  T.  Further, 
this  amount  ($243,666.67)  is  allocated  among 
T's  Class  V  assets  in  proportion  to  their  fair 
market  values.  See  paragraph  (v)  of  Example 
2.  Tentatively,  $48,733.34  of  this  amount  is 
allocated  to  the  Tl  stock. 

(v)  The  amount  tentatively  allocated  to  the 
Tl  stock,  however,  reflects  the  tax  incurred 
on  the  deemed  sale  of  the  Tl  asset  equal  to 
$13,169.34  (.34x($48,733.34  -  $10,000)). 
Thus,  the  ADSP  allocable  to  the  Class  V 
assets  of  T,  and  the  ADSP  allocable  to  the  Tl 
stock,  as  preliminarily  calculated,  each  must 
be  reduced  by  $13,169.34.  Consequently, 
these  amounts,  respectively,  are  $230,497.33 
and  $35,564.00.  In  determining  ADSP  for  Tl, 
the  grossed-up  amount  realized  on  the 
deemed  sale  to  new  T  of  new  T's  recently 
purchased  Tl  stock  is  $35,564.00. 

(vi)  The  facts  are  the  same  as  in  paragraph 
(i)  of  this  Example  4,  except  that  the  Tl 
building  has  a  $12,500  basis  and  a  $62,500 
value,  all  of  the  outstanding  Tl  stock  has  a 
$62,500  value,  and  T  owns  80  percent  of  the 
Tl  stock.  In  preliminarily  calculating  ADSPv. 
the  Tl  stock  can  be  disregarded  but,  because 
T  owns  only  80  percent  of  the  Tl  stock,  only 
80  percent  of  Tl  asset  basis  and  value  should 
be  taken  into  account  in  calculating  T's 
ADSP.  By  taking  into  account  80  percent  of 
these  amounts,  the  remaining  calculations 
and  results  are  the  same  as  in  paragraphs  (ii), 
(iii),  (iv),  and  (v)  of  this  Example  4,  except 
that  the  grossed-up  amount  realized  on  the 
sale  of  the  recently  purchased  Tl  stock  is 
$44,455.00  ($35,564.00/0.8). 

(h)  Deemed  sale  of  target  affiliate 
stock — (1)  Scope.  This  paragraph  (h) 
prescribes  rules  relating  to  the  treatment 
of  gain  or  loss  realized  on  the  deemed 
sale  of  stock  of  a  target  afBliate  when  a 
section  338  election  (but  not  a  section 
338(h){10)  election)  is  made  for  the 
target  affiliate.  For  purposes  of  this 
paragraph  (h),  the  definition  of  domestic 
corporation  in  §  1.338-2(c)(9)  is  applied 


without  the  exclusion  therein  for  DISCs, 
corporations  described  in  section 
1248(e),  and  corporations  to  which  an 
election  under  section  936  applies. 

(2)  In  general.  Except  as  otherwise 
provided  in  this  paragraph  (h),  if  a 
section  338  election  is  made  for  target, 
target  recognizes  no  gain  or  loss  on  the 
deemed  sale  of  stock  of  a  target  affiliate 
having  the  same  acquisition  date  and  for 
which  a  section  338  election  is  made 
if— 

(i)  Target  directly  owns  stock  in  the 
target  affiliate  satisfying  the 
requirements  of  section  1504(a)(2); 

(ii)  Target  and  the  target  affiliate  are 
members  of  a  consolidated  group  filing 
a  final  consolidated  return  described  in 
§1.338-10(a){l);or 

(iii)  Target  and  the  target  affiliate  file 
a  combined  return  under  §  1.338- 
10(a)(4). 

(3)  Deemed  sale  of  foreign  target 
affiliate  by  a  domestic  target.  A 
domestic  target  recognizes  gain  or  loss 
on  the  deemed  sale  of  stock  of  a  foreign 
target  affiliate.  For  the  proper  treatment 
of  such  gain  or  loss,  see,  e.g.,  sections 
1246,  1248, 1291  et  seq.,  and  338(h)(16) 
and  §  1.338-9. 

(4)  Deemed  sale  producing  effectively 
connected  income.  A  foreign  target 
recognizes  gain  or  loss  on  the  deemed 
sale  of  stock  of  a  foreign  target  affiliate 
to  the  extent  that  such  gain  or  loss  is 
effectively  connected  (or  treated  as 
eff^ectively  cormected)  with  the  conduct 
of  a  trade  or  business  in  the  United 
States. 

(5)  Deemed  sale  of  insurance 
company  target  affiliate  electing  under 
section  953(d).  A  domestic  target 
recognizes  gain  (but  not  loss)  on  the 
deemed  sale  of  stock  of  a  target  affiliate 
that  has  in  effect  an  election  under 
section  953(d)  in  an  amoimt  equal  to  the 
lesser  of  the  gain  realized  or  the 
earnings  and  profits  described  in  section 
953(d)(4)(B). 

(6)  Deemed  sale  of  DISC  target 
affiliate.  A  foreign  or  domestic  target 
recognizes  gain  (but  not  loss)  on  the 
deemed  sale  of  stock  of  a  target  affiliate 
that  is  a  DISC  or  a  former  DISC  (as 
defined  in  section  992(a))  in  an  amount 
equal  to  the  lesser  of  the  gain  realized 
or  the  amount  of  acciunulated  DISC 
income  determined  with  respect  to  such 
stock  under  section  995(c).  Such  gain  is 
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included  in  gross  income  as  a  dividend 
as  provided  in  sections  995(c)(2)  and 
996(g). 

(7)  Anti-stuffing  rule.  If  an  asset  the 
adjusted  basis  of  which  exceeds  its  fair 
market  value  is  contributed  or 
transferred  to  a  target  affiliate  as 
transferred  basis  property  (within  the 
meaning  of  section  7701(a)(43))  and  a 
purpose  of  such  transaction  is  to  reduce 
the  gain  (or  increase  the  loss)  recognized 
on  the  deemed  sale  of  such  target 
affiliate's  stock,  the  gain  or  loss 
recognized  by  target  on  the  deemed  sale 
of  stock  of  the  target  affiliate  is 
determined  as  if  such  asset  had  not  been 
contributed  or  transferred. 

(8)  Examples.  The  following  examples 
illustrate  this  paragraph  (h): 

Example  I.  (i)  P  makes  a  qualified  stock 
purchase  of  T  and  makes  a  section  338 
election  for  T.  T's  sole  asset,  all  of  the  Tl 
stock,  has  a  basis  of  $50  and  a  fair  market 
value  of  $150.  T's  deemed  purchase  of  the  Tl 
stock  results  in  a  qualified  stock  purchase  of 
Tl  and  a  section  338  election  is  made  for  Tl. 
Tl 's  assets  have  a  basis  of  $50  and  a  fair 
market  value  of  $150. 

(ii)  T  realizes  $100  of  gain  on  the  deemed 
sale  of  the  Tl  stock,  but  the  gain  is  not 
recognized  because  T  directly  owns  stock  in 
Tl  satisfying  the  requirements  of  section 
1504(a)(2)  and  a  section  338  election  is  made 
forTl. 

(iii)  Tl  recognizes  gain  of  $100  on  the 
deemed  sale  of  its  assets. 

Example  2.  The  facts  are  the  same  as  in 
Example  1 ,  except  that  P  does  not  make  a 
section  338  election  for  Tl.  Because  a  section 
338  election  is  not  made  for  Tl,  the  $100  gain 
realized  by  T  on  the  deemed  sale  of  the  Tl 
stock  is  recognized. 

Example  3.  (i)  P  makes  a  qualified  stock 
purchase  of  T  and  makes  a  section  338 
election  for  T.  T  owns  all  of  the  stock  of  Tl 
and  T2.  T's  deemed  purchase  of  the  Tl  and 
T2  stock  results  in  a  qualified  stock  purchase 
of  Tl  and  T2  and  section  338  elections  are 
made  for  Tl  and  T2.  Tl  and  T2  each  own  50 
percent  of  the  vote  and  value  of  T3  stock.  The 
deemed  purchases  by  Tl  and  T2  of  the  T3 
stock  result  in  a  qualified  stock  purchase  of 
T3  and  a  section  338  election  is  made  for  T3. 
T  is  the  common  parent  of  a  consolidated 
group  and  all  of  the  deemed  asset  sales  are 
reported  on  the  T  group's  final  consolidated 
return.  See  §  1.338-10(a)(l). 

(ii)  Because  T,  Tl,  T2  and  T3  are  members 
of  a  consolidated  group  filing  a  final 
consolidated  return,  no  gain  or  loss  is 
recognized  by  T,  Tl  or  T2  on  their  respective 
deemed  sales  of  target  affiliate  stock. 

Example  4.  (i)  T's  sole  asset,  all  of  the  FTl 
stock,  has  a  basis  of  $25  and  a  fair  market 
value  of  $150.  FTl's  sole  asset,  all  of  the  FT2 
stock,  has  a  basis  of  $75  and  a  fair  market 
value  of  $150.  FTl  and  FT2  each  have  $50 
of  accumulated  earnings  and  profits  for 
purposes  of  section  1248(c)  and  (d).  FT2's 
assets  have  a  basis  of  $125  and  a  fair  market 
value  of  $150,  and  their  sale  would  not 
generate  subpart  F  income  under  section  951. 
The  sale  of  the  FT2  stock  or  assets  would  not 
generate  income  effectively  connected  with 


the  conduct  of  a  trade  or  business  within  the 
United  States.  FTl  does  not  have  an  election 
in  effect  under  section  953(d)  and  neither 
FTl  nor  FT2  is  a  passive  foreign  investment 
company. 

(ii)  P  makes  a  qualified  stock  purchase  of 
T  and  makes  a  section  338  election  for  T.  T's 
deemed  purchase  of  the  FTl  stock  results  in 
a  qualified  stock  purchase  of  FTl  and  a 
section  338  election  is  made  for  FTl. 
Similarly.  FTl's  deemed  purchase  of  the  FT2 
stock  results  in  a  qualified  stock  purchase  of 
FT2  and  a  section  338  election  is  made  for 
FT2. 

(iii)  T  recognizes  $125  of  gain  on  the 
deemed  sale  of  the  FTl  stock  under 
paragraph  (h)(3)  of  this  section.  FTl  does  not 
recognize  $75  of  gain  on  the  deemed  sale  of 
the  FT2  stock  under  paragraph  (h)(2)  of  this 
section.  FT2  recognizes  $25  of  gain  on  the 
deemed  sale  of  its  assets.  The  $125  gain  T 
recognizes  on  the  deemed  sale  of  the  FTl 
stock  is  included  in  T's  income  as  a  dividend 
under  section  1248.  because  FTl  and  FT2 
have  sufficient  earnings  and  profits  for  full 
recharacterization  ($50  of  accumulated 
earnings  and  profits  in  FTl,  $50  of 
accumulated  earnings  and  profits  in  FT2,  and 
$25  of  d^med  sale  earnings  and  profits  in 
FT2).  Section  1.338-9(b).  For  purposes  of 
sections  901  through  908,  the  source  and 
foreign  tax  credit  limitation  basket  of  $25  of 
the  recharacterized  gain  on  the  deemed  sale 
of  the  FTl  stock  is  determined  under  section 
338(h)(16). 

S 1 .338-5    Adjustsd  grossed-up  basis. 

(a)  Scope.  This  section  provides  rules 
under  section  338(b)  to  determine  the 
adjusted  grossed-up  basis  (AGUB)  for 
target.  AGUB  is  the  amount  for  which 
new  target  is  deemed  to  have  purchased 
all  of  its  assets  in  the  deemed  purchase 
imder  section  338(a)(2).  AGUB  is 
allocated  among  target's  assets  in 
accordance  with  §  1.338-6  to  determine 
the  price  at  which  the  assets  are  deemed 
to  have  been  piuchased.  When  a 
subsequent  increase  or  decrease  with 
respect  to  an  element  of  AGUB  is 
required  under  general  principles  of  tax 
law,  redetermined  AGUB  is  allocated 
among  target's  assets  in  accordance  with 
§1.338-7. 

(b)  Determination  of  AGUB— (D 
General  rule.  AGUB  is  the  smn  of — 

(i)  The  grossed-up  basis  in  the 
pmtiJiasing  corporation's  recently 
purchased  target  stock; 

(ii)  The  piut:hasing  corporation's  basis 
in  nom-ecently  purchased  target  stock; 
and 

(iii)  The  liabilities  of  new  target. 

(2)  Time  and  amount  of  AGUB — (i) 
Original  determination.  AGUB  is 
initially  determined  at  the  beginning  of 
the  day  after  the  acquisition  date  of 
target.  General  principles  of  tax  law 
apply  in  determining  the  timing  and 
amount  of  the  elements  of  AGUB. 

(ii)  Redetermination  of  AGUB.  AGUB 
is  redetermined  at  such  time  and  in 


such  amount  as  an  increase  or  decrease 
would  be  required,  under  general 
principles  of  tax  law,  with  respect  to  an 
element  of  AGUB.  For  example,  AGUB 
is  redetermined  because  of  an  increase 
or  decrease  in  the  amount  paid  or 
incurred  for  recently  piurhased  stock  or 
nonrecently  piurhased  stock  or  because 
liabilities  not  originally  taken  into 
account  in  determining  AGUB  are 
subsequently  taken  into  account.  An 
increase  or  decrease  to  one  element  of 
AGUB  also  may  cause  an  increase  or 
decrease  to  another  element  of  AGUB. 
For  example,  if  there  is  an  increase  in 
the  amount  paid  or  incurred  for  recendy 
purchased  stock  after  the  acquisition 
date,  any  increase  in  the  basis  of 
nonrecendy  piux:hased  stock  because  a 
gain  recognition  election  was  made  is 
also  taken  into  accoimt  when  AGUB  is 
redetermined.  Increases  or  decreases 
writh  respect  to  the  elements  of  AGUB . 
result  in  the  reallocation  of  AGUB 
among  target's  assets  imder  §  1.338-7. 

(iii)  Examples.  The  following 
examples  illustrate  this  paragraph  (b)(2): 

Example  1.  In  Year  1,  T,  a  manufacturer, 
purchases  a  customized  delivery  truck  hnm 
X  with  purchase  money  indebtedness  having 
a  stated  principal  amount  of  $100,000.  P 
acquires  all  of  the  stock  of  T  in  Year  3  for 
$700,000  and  makes  a  section  338  election 
for  T.  Assume  T  has  no  liabilities  other  than 
its  purchase  money  indebtedness  to  X.  In 
Year  4,  when  T  is  neither  insolvent  nor  in  a 
title  11  case,  T  and  X  agree  to  reduce  the 
amount  of  the  purchase  money  indebtedness 
to  $80,000.  Assume  that  the  reduction  would 
be  a  purchase  price  reduction  under  section 
108(e)(5).  T  and  X's  agreement  to  reduce  the 
amount  of  the  purchase  money  indebtedness 
would,  under  general  principles  of  tax  law 
that  would  apply  if  the  deemed  asset  sale  had 
actually  occurred,  change  the  amount  of 
liabilities  of  old  target  taken  into  account  in 
determining  its  basis.  Accordingly,  AGUB  is 
redetermined  at  the  time  of  the  reduction. 
See  paragraph  (e)(2)  of  this  section.  Thus  the 
purchase  priceTeducUon  affects  the  basis  of 
the  truck  only  indirectly,  through  the 
mechanism  of  §§  1.338-6  and  1.338-7.  See 
§  1.338-4(b)(2)(iii)  Example  for  the  effect  on 
ADSP. 

Example  2.  T.  an  accrual  basis  taxpayer,  is 
a  chemical  manufacturer.  In  Year  1,  T  is 
obligated  to  remediate  environmental 
contamination  at  the  site  of  one  of  its  plants. 
Assume  that  all  the  events  have  occurred  that 
establish  the  fact  of  the  liability  and  the 
amount  of  the  liability  can  be  determined 
with  reasonable  accuracy  but  economic 
performance  has  not  occurred  with  respect  to 
the  liability  within  the  meaning  of  section 
461(h).  P  acquires  all  of  the  stock  of  T  in  Year 
1  and  makes  a  section  338  election  for  T. 
Assume  that,  if  a  corporation  unrelated  to  T 
had  actually  purchased  T's  assets  and 
assumed  T's  obligation  to  remediate  the 
contamination,  the  corporation  would  not 
satisfy  the  economic  fierformance 
requirements  until  Year  5.  Under  section 
461(h),  the  assumed  liabilttv  would  not  be 
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treated  as  incurred  and  taken  into  account  in 
basis  until  that  time.  The  incurrence  of  the 
liability  in  Year  5  under  the  economic 
{lerformance  rules  is  an  increase  in  the 
amount  of  liabilities  properly  taken  into 
account  in  basis  and  results  in  the 
redetermination  of  AGUB.  (Respecting  ADSP, 
compare  §  1.461— 4(d)(5),  which  provides  that 
economic  performance  occurs  for  old  T  as  the 
amount  of  the  liability  is  properly  taken  into 
account  in  amount  realized  on  the  deemed 
asset  sale.  Thus  ADSP  is  not  redetermined 
when  new  T  satisfies  the  economic 
performance  requirements.) 

(c)  Grossed-up  basis  of  recently 
purchased  stock.  The  purchasing 
corporation's  grossed-up  basis  of 
recently  purchased  target  stock  (as 
defined  in  section  338(b)(6)(A))  is  an 
amount  equal  to — 

(1)  The  purchasing  corporation's  basis 
in  recently  purchased  target  stock  at  the 
beginning  of  the  day  after  the 
acquisition  date  determined  without 
ra^rd  to  the  acquisition  costs  taken  into 
account  in  paragraph  (c)(3)  of  this 
section; 

(2)  Midtiplied  by  a  fraction,  the 
niunerator  of  which  is  100  minus  the 
number  that  is  the  percentage  of  target 
stock  (by  value,  detennined  on  the 
acquisition  date)  attributable  to  the 
purchasing  corporation's  nonrecently 
purchased  target  stock,  and  the 
denominator  of  which  is  the  number 
equal  to  the  percentage  of  target  stock 
(by  value,  determined  on  the  acquisition 
date)  attributable  to  the  purchasing 
corporation's  recently  purchased  target 
stock; 

(3)  Plus  the  acquisition  costs  the 
purchasing  corporation  incurred  in 
connection  with  its  purchase  of  the 
recently  piuchased  stock  that  are 
capitalized  in  the  basis  of  such  stock 
(e.g.,  brokerage  commissions  and  any 
similar  costs  incurred  by  the  ptuchasing 
corporation  to  acquire  the  stock). 

(a)  Basis  of  nonrecently  purchased 
stock:  gain  recognition  election — (1)  No 
gain  recognition  election.  In  the  absence 
of  a  gain  recognition  election  imder 
section  338(b)(3)  and  this  section,  the 
purchasing  corporation  retains  its  basis 
in  the  nonrecently  purchased  stock. 

(2)  Procedure  for  making  gain 
recognition  election.  A  gain  recognition 
election  may  be  made  for  noru^cently 
purchased  stock  of  target  (or  a  target 
affiliate)  only  if  a  section  338  election  is 
made  for  target  (or  the  target  affiliate). 
The  gain  recognition  election  is  made  by 
attaching  a  gaiin  recognition  statement  to 
a  timely  filed  Form  8023  for  target.  The 
gain  recognition  statement  must  contain 
the  information  specified  in  the  form 
and  its  instructions.  The  gain 
recognition  election  is  irrevocable.  If  a 
section  338(h)(10)  election  is  made  for 
target,  see  §  1.338(h)(10}-l(d)(l) 


(providing  that  the  purchasing 
corporation  is  automatically  deemed  to 
have  made  a  gain  recognition  election 
for  its  nonrecently  purchased  T  stock). 

(3)  Effect  of  gain  recognition 
election — (i)  In  general.  If  the 
purchasing  corporation  makes  a  gain 
recognition  election,  then  for  all 
purposes  of  the  Internal  Revenue 
Code — 

(A)  The  purchasing  corporation  is 
treated  as  if  it  sold  on  the  acquisition 
date  the  nonrecently  purchased  target 
stock  for  the  basis  amount  determined 
under  paragraph  (d)(3)(ii)  of  this 
section;  and 

(6)  The  purchasing  corporation's  basis 
on  the  acquisition  date  in  nonrecently 
purchased  target  stock  immediately 
following  the  deemed  sale  in  paragraph 
(d)(3)(i)(A)  of  this  section  is  the  basis 
amotmt. 

(ii)  Basis  amount.  The  basis  amount  is 
equal  to  the  amount  in  paragraph  (c)(1) 
of  this  section  (the  purchasing 
corporation's  basis  in  recently 
purchased  target  stock  at  the  beginning 
of  the  day  after  the  acquisition  date 
determined  without  regard  to  the 
acquisition  costs  taken  into  account  in 
paragraph  (c)(3)  of  this  section) 
multiplied  by  a  frnction  the  numerator 
of  which  is  the  percentage  of  target 
stock  (by  value,  determined  on  the 
acquisition  date)  attributable  to  the 
purchasing  corporation's  nom«cently 
purchased  target  stock  and  the 
denominator  of  which  is  100  percent 
minus  the  numerator  amount.  Thus,  if 
target  has  a  single  class  of  outstanding 
stock,  the  purchasing  corporation's  basis 
in  each  share  of  nonrecently  purchased 
target  stock  after  the  gain  recognition 
election  is  equal  to  the  average  price  per 
share  of  the  purchasing  corporation's 
recently  purchased  target  stock. 

(iii)  Losses  not  recognized.  Only  gains 
(imreduced  by  losses)  on  the 
nonrecently  purchased  target  stock  are 
recognized. 

(iv)  SfocJc  subject  to  election.  The  gain 
recognition  election  applies  to — 

(Aj  All  nonrecently  purchased  target 
stock:  and 

(B)  Any  nom^cently  purchased  stock 
in  a  target  affiliate  having  the  same 
acquisition  date  as  target  if  such  target 
affiliate  stock  is  held  by  the  purchasing 
corporation  on  such  date. 

(e)  Liabilities  of  new  target — (1)  In 
general.  The  liabilities  of  new  target  are 
the  liabilities  of  target  as  of  the 
beginning  of  the  day  after  the 
acquisition  date  (but  see  §  1.338-1  (d) 
(regarding  certain  transactions  on  the 
acquisition  date)).  In  order  to  be  taken 
into  account  in  AGUB,  a  liability  must 
be  a  liability  of  target  that  is  properly 
taken  into  account  in  basis  under 


general  principles  of  tax  law  that  would 
apply  if  new  target  had  acquired  its 
assets  frt>m  an  luirelated  person  for 
consideration  that  included  discharge  of 
the  liabilities  of  that  uiu^lated  person. 
Such  liabilities  may  include  liabilities 
for  the  tax  consequences  residting  bom 
the  deemed  sale. 

(2)  Time  and  amount  of  liabilities. 
The  time  for  taking  into  account 
liabilities  of  old  target  in  determining 
AGUB  and  the  amount  of  the  liabilities 
taken  into  accoimt  is  detennined  as  if 
new  target  had  acquired  its  assets  from 
an  unrelated  person  for  consideration 
that  included  the  discharge  of  its 
liabilities. 

(3)  Interaction  with  deemed  sale  tax 
consequences.  In  general,  see  §  1.338- 
4(e).  Although  ADSP  and  AGUB  are  not 
necessarily  linked,  if  an  increase  in  the 
amount  realized  for  recently  purchased 
stock  of  target  is  taken  into  accoimt  after 
the  acquisition  date,  and  if  the  tax  on 
the  deemed  sale  tax  consequences  is  a 
liability  of  target,  any  increase  in  that 
liability  is  also  taken  into  account  in 
redetermining  AGUB. 

(f)  Adjustments  by  the  Internal 
Revenue  Service.  In  connection  writh  the 
examination  of  a  return,  the 
Commissioner  may  increase  (or 
decrease)  AGUB  under  the  authority  of    ' 
section  338(b)(2)  and  allocate  such 
amounts  to  target's  assets  under  the 
authority  of  section  338(b)(5)  so  that 
AGUB  and  the  basis  of  target's  assets 
properly  reflect  the  cost  to  the 
purchasing  corporation  of  its  interest  in 
target's  assets.  Such  items  may  include 
distributions  from  target  to  the 
purchasing  corporation,  capital 
contributions  from  the  purchasing 
corporation  to  target  during  the  12- 
month  acquisition  period,  or 
acquisitions  of  target  stock  by  the 
purchasing  corporation  after  the 
acquisition  date  trom  minority 
shareholders.  See  also  §  1.338-l(d) 
(regarding  certain  transactions  on  the 
acquisition  date). 

(g)  Examples.  The  following  examples 
illustrate  this  section.  For  purposes  of 
the  examples  in  this  paragraph  (g),  T  has 
no  liabilities  other  than  the  tax  liability 
for  the  deemed  sale  tax  consequences,  T 
shareholders  incur  no  costs  in  selling 
the  T  stock,  and  P  incurs  no  costs  in 
acquiring  the  T  stock.  The  examples  are 
as  follows: 

Example  1.  (i)  Before  July  1  of  Year  1,  P 
purchases  10  of  the  100  shares  of  T  stock  for 
$5,000.  On  July  1  of  Year  2,  P  purchases  80 
shares  of  T  stock  for  $60,000  and  makes  a 
section  338  election  for  T.  As  of  July  1  of 
Year  2,  T's  only  asset  is  raw  land  with  an 
a'djusted  basis  to  T  of  $50,400  and  a  fair 
market  value  of  $100,000.  T  has  no  loss  or 
tax  credit  carryovers  to  Year  2.  T's  marginal 
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tax  rate  for  any  ordinary  income  or  net 
capital  gain  resulting  from  the  deemed  asset 
sale  is  34  percent.  The  10  shares  purchased 
before  July  1  of  Year  1  constitute  nonrecently 
purchased.  T  stock  with  respect  to  P's 
qualified  stock  purchase  of  T  stock  on  July 

1  of  Year  2. 

(ii)  The  ADSP  formula  as  applied  to  these 
fects  is  the  same  as  in  §  1.338— 4(g)  Example 
1.  Accordingly,  the  ADSP  for  T  is  $87,672.72. 
The  existence  of  nonrecently  purchased  T 
stock  is  irrelevant  for  purposes  of  the  ADSP 
formula,  because  that  formula  treats  P's 
nonrecently  purchased  T  stock  in  the  same 
manner  as  T  stock  not  held  by  P. 

(iii)  The  total  tax  liability  resulting  from 
T's  deemed  asset  sale,  as  calculated  under 
the  ADSP  formula,  is  $12,672.72. 

(iv)  If  P  does  not  make  a  gain  recognition 
election,  the  AGUB  of  new  T's  assets  is 
$85,172.72,  determined  as  follows  (In  the 
following  formula  below,  GRP  is  the  grossed- 
up  basis  in  P's  recently  purchased  T  stock, 
BMP  is  P's  basis  in  nonrecently  purchased  T 
stock,  L  is  T's  liabilities,  and  X  is  P's 
acquisition  costs  for  the  recently  purchased 
T  stock): 

AGUB  =  GRP  +  BNP  +  L  +  X 
AGUB  =  $60,000  X  [(1  -  .l)/.8]  +  $5,000  + 

$12,672.72  +  0 
AGUB  =  $85,172.72 

(v)  If  P  makes  a  gain  recognition  election, 
the  AGUB  of  new  T's  assets  is  $87,672.72, 
determined  as  follows: 
AGUB  =  $60,000  X  ((1  -  .l)/.8)  +  $60,000  x 

[(1  -  .l)/.8]x(.l/(l  -  .1)1 +  $12,672.72 
AGUB  =  $87,672.72 

(vi)  The  calculation  of  AGUB  if  P  makes  a 
gain  recognition  election  may  be  simplified 
as  follows: 

AGUB  =  $60.000/.8+  $12,672.72 
AGUB  =  $87,672.72 

(vii)  As  a  result  of  the  gain  recognition 
election,  P's  basis  in  its  nonrecently 
purchased  T  stock  is  increased  fitim  $5,000 
to  $7,500  (i.e.,  $60,000  x  [(1  -  .l)/.8l  x  [.1/ 
(1  -  .1)]).  Thus,  P  recognizes  a  gain  in  Year 

2  with  respect  to  its  nonrecently  purchased 
T  stock  of  $2,500  (i.e.,  $7,500  -  $5,000). 

Example  2.  On  January  1  of  Year  1,  P 
purchases  one-third  of  the  T  stock.  On  March 
1  of  Year  1 ,  T  distributes  a  dividend  to  all 
of  its  shareholders.  On  April  15  of  Year  1,  P 
purchases  the  remaining  T  stock  and  makes 
a  section  338  election  for  T.  In  appropriate 
circimistances,  the  Commissioner  may 
decrease  the  AGUB  of  T  to  take  into  account 
the  payment  of  the  dividend  and  properly 
reflect  the  fair  market  value  of  T's  assets 
deemed  purchased. 

Example  3.  (i)  T's  sole  asset  is  a  building 
worth  $100,000.  At  this  time,  T  has  100 
shares  of  stock  outstanding.  On  August  1  of 
Year  1,  P  purchases  10  of  the  100  shares  of 
T  stock  for  $8,000.  On  June  1  of  Year  2,  P 
purchases  50  shares  of  T  stock  for  $50,000. 
On  June  15  of  Year  2,  P  contributes  a  tract 
of  land  to  the  capital  of  T  and  receives  10 
additional  shares  of  T  stock  as  a  result  of  the 
contribution.  Both  the  basis  and  fair  market 
value  of  the  land  at  that  time  are  $10,800.  On 
June  30  of  Year  2,  P  purchases  the  remaining 
40  shares  of  T  stock  for  $40,000  and  makes 
a  section  338  election  for  T.  The  AGUB  of  T 
is  $108,800. 


(ii)  To  prevent  the  shifting  of  basis  from  the 
contributed  fkro{}erty  to  other  assets  of  T,  the 
Commissioner  may  allocate  $10,800  of  the 
AGUB  to  the  land,  leaving  $98,000  to  be 
allocated  to  the  building.  See  paragraph  (f)  of 
this  section.  Otherwise,  applying  the 
allocation  rules  of  §  1.338-6  would,  on  these 
facts,  result  in  an  allocation  to  the  recently 
contributed  land  of  an  amount  less  than  its 
value  of  $10,800,  with  the  difference  being 
allocated  to  the  building  already  held  by  T. 

§1.33»-6    Allocation  of  ADSP  and  AGUB 
among  targat  aaaats. 

(a)  Scope — (1)  In  general.  This  section 
prescribes  rules  for  allocating  ADSP  and 
AGUB  among  the  acquisition  date  assets 
of  a  target  for  which  a  section  338 
election  is  made. 

(2)  Fair  market  value — (i)  In  general. 
Generally,  the  fair  market  value  of  an 
asset  is  its  gross  fair  market  value  (i.e., 
fair  market  value  detennined  without 
regard  to  mortgages,  liens,  pledges,  or 
other  liabilities).  However,  for  purposes 
of  determining  the  amount  of  old 
target's  deemed  sale  tax  consequences, 
the  fair  market  value  of  any  property 
subject  to  a  nom^course  indebtedness 
will  be  treated  as  being  not  less  than  the 
amoimt  of  such  indebtedness.  (For 
ptirposes  of  the  preceding  sentence,  a 
liability  that  was  incurred  because  of 
the  acquisition  of  the  property  is 
disregarded  to  the  extent  that  such 
liability  was  not  taken  into  account  in 
determining  old  target's  basis  in  such 
property.) 

(ii)  Transaction  costs.  Transaction 
costs  are  not  taken  into  accoimt  in 
allocating  ADSP  or  AGUB  to  assets  in 
the  deemed  sale  (except  indirectly 
through  their  effect  on  the  total  ADSP  or 
AGUB  to  be  allocated). 

(iii)  Internal  Revenue  Service 
authority.  In  coimection  with  the 
examination  of  a  return,  the  Internal 
Revenue  Service  may  challenge  the 
taxpayer's  determination  of  the  fair 
market  value  of  any  asset  by  any 
appropriate  method  and  take  into 
account  all  factors,  including  any  lack  of 
adverse  tax  interests  between  the 
parties. 

(b)  General  rule  for  allocating  ADSP 
and  AGUB—{1)  Reduction  in  the 
amount  of  consideration  for  Class  I 
assets.  Both  ADSP  and  AGUB,  in  the 
respective  allocation  of  each,  are  first 
reduced  by  the  amount  of  Class  I  assets. 
Class  I  assets  are  cash  and  general 
deposit  accoimts  (including  savings  and 
checking  accounts)  other  than 
certificates  of  deposit  held  in  banks, 
savings  and  loan  associations,  and  other 
depository  institutions.  If  the  amount  of 
Class  I  assets  exceeds  AGUB,  new  target 
will  immediately  realize  ordinary 
income  in  an  amount  equal  to  such 
excess.  The  amount  of  ADSP  or  AGUB 


remaining  after  the  reduction  is  to  be 
allocated  to  the  remaining  acquisition 
date  assets. 

(2)  Other  assets — (i)  In  general. 
Subject  to  the  limitations  and  other 
rules  of  paragraph  (c)  of  this  section, 
ADSP  and  AGUB  (as  reduced  by  the 
amount  of  Class  I  assets)  are  allocated 
among  Class  II  acquisition  date  assets  of 
target  in  proportion  to  the  fair  market 
values  of  such  Class  II  assets  at  such 
time,  then  among  Class  IH  assets  so  held 
in  such  proportion,  then  among  Class  IV 
assets  so  held  in  such  proportion,  then 
among  Class  V  assets  so  held  in  such 
proportion,  then  among  Class  VI  assets 
so  held  in  such  proportion,  and  finally 
to  Class  Vn  assets.  If  an  asset  is 
described  below  as  includible  in  more 
than  one  class,  then  it  is  included  in 
such  class  with  the  lower  or  lowest  class 
number  (for  instance.  Class  III  has  a 
lower  class  number  than  Class  IV). 

(ii)  Class  n  assets.  Class  II  assets  are 
actively  traded  personal  property  within 
the  meaning  of  section  1092(d)(1)  and 
§  1.1092(dM  (detennined  without 
regard  to  section  1092(d)(3)).  In 
addition.  Class  II  assets  include 
certificates  of  deposit  and  foreign 
ciuxency  even  if  they  are  not  actively 
traded  personal  property.  Class  n  assets 
do  not  include  stock  of  target  affiliates, 
whether  or  not  of  a  class  that  is  actively 
traded,  other  than  actively  traded  stock 
described  in  section  1504(a)(4). 
Examples  of  Class  II  assets  include  U.S. 
government  securities  and  publicly 
traded  stock. 

(iii)  Class  III  assets.  Class  QI  assets  are 
assets  that  the  taxpayer  marks  to  market 
at  least  annually  for  Federal  income  tax 
purposes  and  debt  instruments 
(including  accounts  receivable). 
However,  Class  ID  assets  do  not 
include — 

(A)  Debt  instnunents  issued  by 
persons  related  at  the  begiiuiing  of  the 
day  following  the  acquisition  date  to  the 
target  under  section  267(b)  or  707; 

(B)  Contingent  debt  instruments 
subject  to  §  1.1275-4,  §  1.483-4,  or 
section  988,  unless  the  instnunent  is 
subject  to  the  non-contingent  bond 
mediod  of  §  1.1275-4(b)  or  is  described 
in  §  1.988-2(b)(2)(i)(B){2):  and 

(C)  Debt  instruments  convertible  into 
the  stock  of  the  issuer  or  other  property. 

(iv)  Class  IV  assets.  Class  IV  assets  are 
stock  in  trade  of  the  taxpayer  or  other 
property  of  a  kind  that  would  properly 
be  included  in  the  inventory  of  taxpayer 
if  on  hand  at  the  close  of  the  taxable 
year,  or  property  held  by  the  taxpayer 
primarily  for  sale  to  customers  in  the 
ordinary  course  of  its  trade  or  business. 

(v)  class  V  assets.  Class  V  assets  are 
all  assets  other  than  Class  I,  D,  m,  IV. 
VI,  and  vn  assets. 
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(vi)  Class  VI  assets.  Class  VI  assets  are 
all  section  197  intangibles,  as  defined  in 
section  197,  except  goodwill  and  going 
concern  value. 

(vii)  Class  VU  assets.  Class  VD  assets 
are  goodwill  and  going  concern  value 
(whether  or  not  the  goodwiU  or  going 
concern  value  qualifies  as  a  section  197 
intangible). 

(3)  Other  items  designated  by  the 
Internal  Revenue  Service.  Similar  items 
may  be  added  to  any  class  described  in 
this  paragraph  (b)  by  designation  in  the 
Internal  Revenue  Bulletin  by  the 
Internal  Revenue  Service  (see 
§  601.601(d)(2)  of  this  chapter). 

(c)  Certain  limitations  and  other  rules 
for  allocation  to  an  asset — (1)  Allocation 
not  to  exceed  fair  market  value.  The 
amount  of  ADSP  or  AGUE  allocated  to 
an  asset  (other  than  Class  VII  assets) 
cannot  exceed  the  fair  market  value  of 
that  asset  at  the  beginning  of  the  day 
after  the  acquisition  date. 

(2)  Allocation  subject  to  other  rules. 
The  amoimt  of  ADSP  or  AGUE  allocated 
to  an  asset  is  subject  to  other  provisions 
of  the  Internal  Revenue  Code  or  general 
principles  of  tax  law  in  the  same 
manner  as  if  such  asset  were  transferred 
to  or  acquired  from  an  unrelated  person 
in  a  sale  or  exchange.  For  example,  if 
the  deemed  asset  sale  is  a  transaction 
described  in  section  1056(a)  (relating  to 
basis  limitation  for  player  contracts 
transferred  in  connection  with  the  sale 
of  a  franchise),  the  amount  of  AGUE 
allocated  to  a  contract  for  the  services  of 
an  athlete  cannot  exceed  the  limitation 
imposed  by  that  section.  As  another 
example,  section  197(0(5)  applies  in 
determining  the  amount  of  AGUB 
allocated  to  an  amortizable  section  197 
intangible  resulting  from  an 
assimiption-reinsiuance  transaction. 

(3)  Special  rule  for  allocating  AGUB 
when  purchasing  corporation  has 
nonrecently  purchased  stock — (i)  Scope. 
This  paragraph  (c)(3)  applies  if  at  the 
beginning  of  the  day  after  the 
acquisition  date — 

(A)  The  purchasing  corporation  holds 
nonrecently  purchased  stock  for  which 
a  gain  recognition  election  under 
section  338(b)(3)  and  §  1.338-5(d)  is  not 
made;  and 

(B)  The  hypothetical  purchase  price 
determined  under  paragraph  (c)(3)(n)  of 
this  section  exceeds  the  AGUB 
determined  under  §  1.338-5{b). 

(ii)  Determination  of  hypothetical 
purchase  price.  Hypothetical  purchase 
price  is  the  AGUB  that  would  result  if 
a  gain  recognition  election  were  made. 

(iii)  Allocation  of  AGUB.  Subject  to 
the  limitations  in  paragraphs  (c)(1)  and 
(2)  of  this  section,  the  portion  of  AGUB 
(after  reduction  by  the  amoimt  of  Class 
I  assets)  to  be  allocated  to  each  Class  D, 


in,  IV,  V,  VI,  and  VII  asset  of  target  held 
at  the  beginning  of  the  day  after  the 
acquisition  date  is  determined  by 
multi^ying — 

(A)  The  amount  that  would  be 
allocated  to  such  asset  under  the  genei-al 
rules  of  this  section  were  AGUB  equal 
to  the  hypothetical  purchase  price;  by 

(B)  A  fraction,  the  numerator  of  which 
is  actual  AGUB  (after  reduction  by  the 
amount  of  Class  I  assets)  and  the 
denominator  of  which  is  the 
hypothetical  purchase  price  (after 
reduction  by  the  amount  of  Class  I 
assets). 

(4)  Liabilities  taken  into  account  in 
determining  amount  realized  on 
subsequent  disposition.  In  determining 
the  amount  realized  on  a  subsequent 
sale  or  other  disposition  of  property 
deemed  purchased  by  new  target, 
§  1.1001-2(a)(3)  shall  not  apply  to  any 
liability  that  was  taken  into  accoimt  in 
AGUB. 

(d)  Examples.  The  following  examples 
illustrate  §§  1.338-4,  1.338-5,  and  this 
section; 

Example  I.  (i)  T  owns  90  percent  of  the 
outstanding  Tl  stock.  P  purchases  100 
percent  of  the  outstanding  T  stock  for  $2,000. 
There  are  no  acquisition  co^ts.  P  makes  a 
section  338  election  for  T  and,  as  a  result,  Tl 
is  considered  acquired  in  a  qualified  stock 
purchase.  A  section  338  election  is  made  for 
Tl.  The  grossed-up  basis  of  the  T  stock  is 
S2,000  (i.e.,  $2,000  •«- 1/1). 

(ii)  The  liabilities  of  T  as  of  the  begiiming 
of  the  day  after  the  acquisition  date 
(including  the  tax  liability  for  the  deemed 
sale  tax  consequences)  that  would,  under 
general  principles  of  tax  law,  properly  be 
taken  into  account  at  that  time,  are  as 
follows: 

Liabilities    (nonrecourse    mortgage 

plus  unsecured  liabilities) $700 

Taxes  Payable  300 


Total 


1,000 


(iii)  The  AGUB  of  T  is  determined  as 
follows: 

Grossed-up  basis $2,000 

Total  liabihties 1,000 


AGUB 


3,000 


(iv)  Assimie  that  AOSP  is  also  $3,000. 

(v)  Assiune  that,  at  the  beginning  of  the  day 
alter  the  acquisition  date,  T's  cash  and  the 
fair  market  values  of  T's  Class  II,  m,  IV,  and 
V  assets  are  as  follows: 


Asset 


III 
IV 

V  . 

V  . 
V. 


Asset 


Cash 

Poftfolk)  of  actively  trad- 
ed securities. 

Accounts  receivat>te 

Inventofy  

Building  

Land  

Investment  in  Tl  


Fair 
market 
value 


'$200 
300 

600 
300 
800 
200 
450 


Asset 
class 

Asset 

Fair 

'market 

value 

Total 

2,850 

'Amount. 

(vi)  Under  paragraph  (b)(l]  of  this  section, 
the  amount  of  ADSP  and  AGUB  allocable  to 
T's  Class  II,  III.  IV.  and  V  assets  is  reduced 
by  the  amount  of  cash  to  $2,800,  i.e., 
$3,000— $200.  $300  of  ADSP  and  of  AGUB  is 
then  allocated  to  actively  traded  securities. 
$600  of  ADSP  and  6f  AGUB  is  then  allocated 
to  accounts  receivable.  $300  of  ADSP  and  of 
AGUB  is  then  allocated  to  the  inventory. 
Since  the  remaining  amount  of  ADSP  and  of 
AGUB  is  $1,600  (i.e.,  $3.000— ($200  +  $300 
+  $600  +  $300)),  an  amount  which  exceeds 
the  sum  of  the  fair  market  values  of  T's  Class 
V  asseU,  the  amount  of  ADSP  and  of  AGUB 
allocated  to  each  Class  V  asset  is  its  fair 
market  value: 

Building  

Land  

Investment  in  Tl  


Total 


$800 
200 
450 


1,450 


(vii)  T  has  no  Class  VI  assets.  The  amount 
of  ADSP  and  of  AGUB  allocated  to  T's  Class 
VD  assets  (goodwill  and  going  concern  value) 
is  $150,  i.e.,  $1,600-$1,450. 

(viii)  The  grossed-up  basis  of  the  Tl  stock 
is$500,  i.e.,$450xl/.9. 

(ix)  The  liabilities  of  T  as  of  the  beginning 
of  the  day  after  the  acquisition  date 
(including  the  tax  liability  for  the  deemed 
sale  tax  consequences)  that  would,  under 
general  principles  of  tax  law,  properly  be 
taken  into  account  at  that  time,  are  as 
follows: 

General  Liabilities  $100 

Taxes  Payable  20 


Total 


120 


(x)  The  AGUB  of  Tl  is  determined  as 
follows: 

Grossed-up  basis  of  Tl  Stock  $  500 

Liabilities  120 


AGUB 620 

(xi)  Assume  that  ADSP  is  also  $620. 

(xii)  Assume  that  at  the  beginning  of  the 
day  after  the  acquisition  date,  Tl's  cash  and 
the  fair  market  values  of  its  Class  IV  and  VI 
assets  are  as  follows: 


•Amount. 

(xiii)  The  amount  of  ADSP  and  of  AGUB 
allocable  to  Tl's  Class  IV  and  VI  assets  is  first 
reduced  by  the  $50  of  cash. 

(xiv)  Because  the  remaining  amount  of 
ADSP  and  of  AGUB  ($570)  is  an  amount 
which  exceeds  the  fair  market  value  of  Tl's 
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mly  Class  FV  asset,  the  inventory,  the 
unount  allocated  to  the  inventory  is  its  fair 
market  value  ($200).  After  that,  the  remaining 
amount  of  ADSP  and  of  AGUB  ($370) 
exceeds  the  fair  market  value  of  Tl's  only 
Class  VI  asset,  the  patent.  Thus,  the  amount 
of  ADSP  and  of  AGUB  allocated  to  the  patent 
is  its  fair  market  value  ($350). 

(xv)  The  amount  of  ADSP  and  of  AGUB 
allocated  to  Tl's  Class  VII  assets  (goodwill 
and  going  concern  value)  is  $20,  i.e.,  $570- 
$550. 

Example  2.  (i)  Assume  that  the  facts  are  the 
same  as  in  Example  1  except  that  P  has,  for 
Sve  years,  owned  20  percent  of  T's  stock, 
Mrhich  has  a  basis  in  P's  hands  at  the 
leginning  of  the  day  after  the  acquisition 
date  of  $100,  and  P  purchases  the  remaining 
80  percent  of  T's  stock  for  $1,600.  P  does  not 
make  a  gain  recognition  election  under 
section  338(b)(3). 

(ii)  Under  §  1.338-5(c),  the  grossed-up 
basis  of  recently  purchased  T  stock  is  $1,600, 
i.e.,  $1,600  x(l-.2)/.8. 


(in)  The  AGUB  of  T  is  determined  as 
follows: 

Grossed-up  basis  of  recently  pur- 
chased stock  as  determined 
under  §1.338-5(c)  ($1,600  x 
{l-.2)/.8) $1,600 

Basis  of  nonrecently  purchased 
stock 100 

Liabilities  1,000 


1,000 


AGUB 


2,700 


(iv)  Since  P  holds  nonrecently  purchased 
stock,  the  hypothetical  purchase  price  of  the 
T  stock  must  be  computed  and  is  determined 
as  follows: 

Grossed-up  basis  of  recently  pur- 
chased stock  as  determined 
under  §1.33&-5(c)  ($1,600  x 
(l-.2)/.8) $1,600 

Basis  of  nonrecently  purchased 
stock  as  if  the  gain  recognition 
election  under  §1.338-5(d)(2) 
had  been  made  ($1,600  x  .2/ 
(1-.2))  400 


Liabilities  , 

Total  3,000 

(v)  Since  the  hypothetical  purchase  price 
($3,000)  exceeds  the  AGUB  ($2,700)  and  no 
gain  recognition  election  is  made  under 
section  338(b)(3),  AGUB  is  allocated  undw- 
paragraph  (c)(3)  of  this  section. 

(vi)  First,  an  AGUB  amount  equal  to  the 
hypothetical  purchase  price  ($3,000)  is 
allocated  among  the  assets  under  the  general 
rules  of  this  section.  The  allocation  is  set 
forth  in  the  column  below  entitled  Original 
Allocation.  Next,  the  allocation  to  each  asset 
in  Class  n  through  Class  VII  is  multiplied  by 
a  fraction  having  a  numerator  equal  to  the 
actual  AGUB  reduced  by  the  amount  of  Class 
I  assets  ($2,700  -  $200  =  $2,500)  and  a 
denominator  equal  to  the  hypothetical 
purchase  price  reduced  by  the  amount  of 
Class  I  assets  ($3,000  -  $200  =  $2,800).  or 
2,500/2,800.  This  produces  the  Final 
Allocation: 


Class 


Asset 


Original    |      Final 
allocation  >  allocation 


»  .. 
II  . 
V. 

v.. 
v.. 
v.. 


Cash 

Portfolk)  of  actively  traded  securities 

Accounts  receivable 

Inventory 

Building 

Land  

Investment  in  Tl  

Goodwill  and  going  concern  value  .... 


Total 


$200 

300 
600 
300 
800 
200 
450 
150 


$200 

*268 
536 
268 

714 
178 
402 

134 


3.000 


2.700 


'  M\  numt>ers  rounded  for  convenience. 

9 1 .338-7    Allocation  of  redatonnlned 
AOSP  and  AGUB  among  target  assets. 

(a)  Scope.  ADSP  and  AGUB  are 
redetermined  at  such  time  and  in  such 
unount  as  an  increase  or  decrease 
would  be  required  imder  general 
principles  of  tax  law  for  the  elements  of 
ADSP  or  AGUB.  This  section  provides 
rules  for  allocating  redetermined  ADSP 
Dr  AGUB. 

(b)  Allocation  of  redetermined  ADSP 
and  AGUB.  When  ADSP  or  AGUB  is 
redetermined,  a  new  allocation  of  ADSP 
Dr  AGUB  is  made  by  allocating  the 
redetermined  ADSP  or  AGUB  amoimt 
under  the  rules  of  §  1.338-6.  If  the 
allocation  of  the  redetermined  ADSP  or 
AGUB  amount  under  §  1.338-6  to  a 
^ven  asset  is  different  bom  the  original 
allocation  to  it.  the  difference  is  added 
to  or  subtracted  from  the  original 
allocation  to  the  asset,  as  appropriate. 
(See  paragraph  (d)  of  this  section  for 
new  target's  treatment  of  the  amount  so 
allocated.)  Amounts  allocable  to  an   . 
acquisition  date  asset  (or  with  respect  to 
a  disposed-of  acquisition  date  asset)  are 
subject  to  all  the  asset  allocation  rules 
(for  example,  the  fair  market  value 
limitation  in  §  1.338-6(c)(l))  as  if  the 


redetermined  ADSP  or  AGUB  were  the 
ADSP  or  AGUB  on  the  acquisition  date. 

(c)  Special  rules  for  ADSP—(  1 ) 
Increases  or  decreases  in  deemed  sale 
tax  consequences  taxable 
notwithstanding  old  target  ceases  to 
exist.  To  the  extent  generd  principles  of 
tax  law  would  require  a  seller  in  an 
actual  asset  sale  to  accoimt  for  events 
relating  to  the  sale  that  occur  after  the 
sale  date,  target  must  make  such  an 
accounting.  'Target  is  not  precluded 
from  realizing  additional  deemed  sale 
tax  consequences  because  the  target  is 
treated  as  a  new  corporation  after  the 
acquisition  date. 

(2)  Procedure  for  transactions  in 
which  section  338(h)(l0)  is  not  elected — 
(i)  Deemed  sale  tax  consequences 
included  in  new  target's  return.  If  an 
election  under  section  338(h){10)  is  not 
made,  any  additional  deemed  sale  tax 
consequences  of  old  target  resulting 
from  an  increase  or  decrease  in  the 
ADSP  are  included  in  new  target's 
income  tax  return  for  new  target's 
taxable  year  in  which  the  increase  or 
decrease  is  taken  into  account.  For 
example,  if  after  the  acquisition  date 
there  is  an  increase  in  the  allocable 


ADSP  of  section  1 245  property  for 
which  the  recomputed  basis  (but  not  the 
adjusted  basis)  exceeds  the  portion  of 
the  ADSP  allocable  to  that  particular 
asset  on  the  acquisition  date,  the 
additional  gain  is  treated  as  ordinary 
income  to  the  extent  it  does  not  exceed 
such  excess  amount.  See  paragraph 
(c)(2)(ii)  of  this  section  for  the  special 
treatment  of  old  target's  carryovers  and 
carrybacks.  Althou^  included  in  new 
target's  income  tax  return,  the  deemed 
sale  tax  consequences  are  separately 
accounted  for  as  an  item  of  old  target 
and  may  not  be  offset  by  income,  gain, 
deduction,  loss,  credit,  or  other  amount 
of  new  target.  The  amount  of  tax  on 
income  of  old  target  resulting  from  an 
increase  or  decrease  in  the  ADSP  is 
determined  as  if  such  deemed  sale  tax 
consequences  had  been  recognized  in 
old  target's  taxable  year  ending  at  the 
close  of  the  acquisition  date.  However, 
because  the  income  resulting  from  the 
increase  or  decrease  in  ADSP  is 
reportable  in  new  target's  taxable  year  of 
the  increase  or  decrease,  not  in  old 
target's  taxable  year  ending  at  the  close 
of  the  acquisition  date,  there  is  not  a 
resulting  underpayment  of  tax  in  that 
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past  taxable  year  of  old  target  for 
purposes  of  calculation  of  interest  due. 

(ii)  Carryovers  and  carrybacks — (A) 
Loss  carryovers  to  new  target  taxable 
years.  A  net  operating  loss  or  net  capital 
loss  of  old  target  may  be  carried  forward 
to  a  taxable  year  of  new  target,  under  the 
principles  of  section  172  or  1212,  as 
applicable,  but  is  allowed  as  a 
deduction  only  to  the  extent  of  any 
recognized  income  of  old  target  for  such 
taxable  year,  as  described  in  paragraph 
(c)(2)(i)  of  this  section.  For  this  piupose, 
however,  taxable  years  of  new  target  are 
not  taken  into  account  in  applying  the 
limitations  in  section  172(b)(l)  or 
1212(a)(1)(B)  (or  other  similar 
limitations).  In  applying  sections  172(b) 
and  1212(a)(1),  only  income,  gain,  loss, 
deduction,  credit,  and  other  amoimts  of 
old  target  are  taken  into  account.  Thus, 
if  old  target  has  an  unexpired  net 
operating  loss  at  the  close  of  its  taxable 
year  in  which  the  deemed  asset  sale 
occurred  that  could  be  carried  forward 
to  a  subsequent  taxable  year,  such'loss 
may  be  carried  forward  imtil  it  is 
absorbed  by  old  target's  income. 

(B)  Loss  carrybacks  to  taxable  years  of 
old  target.  An  ordinary  loss  or  capital 
loss  accoimted  for  as  a  separate  item  of 
old  target  under  paragraph  (c)(2)(i)  of 
this  section  may  be  carried  back  to  a 
taxable  year  of  old  target  imder  the 
principles  of  section  172  or  1212,  as 
applicable.  For  this  purpose,  taxable 
years  of  new  target  are  not  taken  into 
accoimt  in  applying  the  limitations  in 
section  172(b)  or  1212(a)  (or  other 
similar  limitations). 

(C)  Credit  carryovers  and  carrybacks. 
The  principles  described  in  paragraphs 
(c)(2)(ii)(A)  and  (B)  of  this  section  apply 
to  carryovers  and  carrybacks  of  amoiuits 
for  piuposes  of  determining  the  amount 
of  a  credit  allowable  imder  part  IV, 
subchapter  A,  chapter  1  of  the  Internal 
Revenue  Ck>de.  Thus,  for  example,  credit 
carryovers  of  old  target  may  offset  only 
income  tax  attributable  to  items 
described  in  paragraph  (c)(2)(i)  of  this 
section. 

(3)  Procedure  for  transactions  in 
which  section  338(h)(10)  is  elected.  If  an 
election  under  section  338{h)(10)  is 
made,  any  changes  in  the  deemed  sale 
tax  consequences  caused  by  an  increase 
or  decrease  in  the  ADSP  are  accounted 
for  in  determining  the  taxable  income 
(or  other  amount)  of  the  member  of  the 
selling  consolidated  group,  the  selling 
affiliate,  or  the  S  corporation 
shareholders  to  which  such  income, 
loss,  or  other  amoimt  is  attributable  for 
the  taxable  year  in  which  such  increase 
or  decrease  is  taken  into  account. 

(d)  Special  rules  for  AGUB—{1)  Effect 
of  disposition  or  depreciation  of 
acquisition  date  assets.  If  an  acquisition 


date  asset  has  been  disposed  of, 
depreciated,  amortized,  or  depleted  by 
new  target  before  an  amount  is  added  to 
the  original  allocation  to  the  asset,  the 
increased  amount  otherwise  allocable  to 
such  asset  is  taken  into  account  luider 
general  principles  of  tax  law  that  apply 
when  part  of  the  cost  of  an  asset  not 
previously  taken  into  accoimt  in  basis  is 
paid  or  incurred  after  the  asset  has  been 
disposed  of,  depreciated,  amortized,  or 
depleted.  A  similar  rule  applies  when 
an  amount  is  subtracted  from  the 
original  allocation  to  the  asset.  For 
purposes  of  the  preceding  sentence,  an 
asset  is  considered  to  have  been 
disposed  of  to  the  extent  that  its 
allocable  portion  of  the  decrease  in 
AGUB  would  reduce  its  basis  below 
zero. 

(2)  Section  38  property.  Section  1.47- 
2(c)  applies  to  a  reduction  in  basis  of 
section  38  property  imder  this  section. 

(e)  Examples.  The  following  examples 
illustrate  this  section.  Any  amount 
described  in  the  following  examples  is 
exclusive  of  interest.  For  rules 
characterizing  deferred  contingent 
pajrments  as  principal  or  interest,  see 
§§  1.483-4, 1.1274-2(g),  and  1.1275- 
4(c).  The  examples  are  as  follows: 

Example  1.  (i)(A)  T's  assets  other  than 
goodwill  and  going  concern  value,  and  their 
fair  market  values  at  the  beginning  of  the  day 
after  the  acquisition  date,  are  as  follows: 


Asset 
dass 

Asset 

Fair 
market 
value 

V 

V 

Building  

Stock  of  X  (not  a  tar- 
get). 

Total 

.            \ 

$100 
200 

300 

(B)  T  has  no  liabilities  other  than  a 
contingent  liability  that  would  not  be  taken 
into  account  under  general  principles  of  tax 
law  in  an  asset  sale  between  unrelated  ftarties 
when  the  buyer  assumed  the  liability  or  took 
property  subject  to  it. 

(ii)(A)  On  September  1,  2000,  P  purchases 
all  of  the  outstanding  stock  of  T  for  $270  and 
makes  a  section  338  election  for  T.  The 
grossed-up  basis  of  the  T  stock  and  T's  AGUB 
are  both  S270.  The  AGUB  is  ratably  allocated 
among  T's  Class  V  assets  in  proportion  to 
their  fair  market  values  as  follows: 


Asset 


BuikJing  ($270  x  100/300) 
Stock  ($270  X  200^300)  ... 

Total 


Basis 


$90 
180 


270 


(B)  No  amount  is  allocated  to  the  Class  VII 
assets.  New  T  is  a  calendar  year  taxpayer. 
Assume  that  the  X  stock  is  a  capital  asset  in 
the  hands  of  new  T. 


(iii)  On  January  1.  2001,  new  T  sells  the  X 
stock  and  uses  the  proceeds  to  purchase 
inventory. 

(iv)  Pursuant  to  events  on  June  30,  2002, 
the  contingent  liability  of  old  T  is  at  that  time 
properly  taken  into  account  under  general 
principles  of  tax  law.  The  amount  of  the 
liability  is  $60. 

(v)  T's  AGUB  increases  by  $60  from  $270 
to  $330.  This  $60  increase  in  AGUB  is  first 
allocated  among  T's  acquisition  date  assets  in 
accordance  with  the  provisions  of  §  1.338-6. 
Because  the  redetermined  AGUB  for  T  ($330) 
exceeds  the  sum  of  the  fair  market  values  at 
the  beginning  of  the  day  after  the  acquisition 
date  of  the  Class  V  acquisition  date  assets 
($300),  AGUB  allocated  to  those  assets  is 
limited  to  those  fair  market  values  under 
§  1.338-6(c)(l).  As  there  are  no  Class  VI 
assets,  the  remaining  AGUB  of  $30  is 
allocated  to  goodwill  and  going  concern 
value  (Class  VII  assets).  The  amount  of 
increase  in  AGUB  allocated  to  each 
acquisition  date  asset  is  determined  as 
follows: 


Asset 

"J- 

AGUB 

Rede- 
ter- 
mined 
AGUB 

In- 
crease 

BuiWing  

X  Stock  

$90 
180 

0 

$100 
200 

30 

$10 
20 

Goodwill  and 
going  concern 
value 

30 

Total 

270 

330 

60 

(vi)  Since  the  X  stock  was  disposed  of 
before  the  contingent  liability  was  properly 
taken  into  account  for  tax  purposes,  no 
amount  of  the  increase  in  AGUB  attributable 
to  such  stock  may  be  allocated  to  any  T  asset. 
Rather,  such  amount  ($20)  is  allowed  as  a 
capital  loss  to  T  for  the  taxable  year  2002 
under  the  principles  of  Arrowsmith  V. 
Commissioner,  344  U.S.  6  (1952).  In  addition, 
the  $10  increase  in  AGUB  allocated  to  the 
building  and  the  $30  increase  in  AGUB 
allocated  to  the  goodwill  and  going  concern 
value  are  treated  as  basis  redeterminations  in 
2002.  See  paragraph  (d)(1)  of  this  section. 

Example  2.  (i)  On  January  1,  2002,  P 
purchases  all  of  the  outstanding  stock  of  T 
and  makes  a  section  338  election  for  T. 
Assume  that  ADSP  and  AGUB  of  T  are  both 
$500  and  are  allocated  among  T's  acquisition 
date  assets  as  follows: 


Asset 
Class 

Asset 

Basis 

V 

V 

Vli 

Machinery  

Land  

Goodwill  and  going  con- 
cern value. 

Total 

$150 
250 
100 

500 

(ii)  On  September  30,  2004,  P  filed  a  claim 
against  the  selling  shareholders  of  T  in  a 
court  of  appropriate  jurisdiction  alleging 
fraud  in  the  sale  of  the  T  stock. 

(iii)  On  January  1,  2007,  the  former 
shareholders  refund  $140  of  the  piut:hase 
price  to  P  in  a  settlement  of  the  lawsuit. 
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Assume  that,  under  general  principles  of  tax 
law,  both  the  seller  and  the  buyer  properly 
take  into  account  such  refund  when  paid. 
Assume  also  that  the  refund  has  no  effect  on 
the  tax  liability  for  the  deemed  sale  tax 
[:onsequences.  This  refund  results  in  a 
decrease  of  T's  ADSP  and  AGUB  of  $140, 
^m  $500  to  $360. 

(iv)  The  redetermined  ADSP  and  AGUB  of 
S360  is  allocated  among  T's  acquisition  date 
assets.  Because  ADSP  and  AGLTB  do  not 
Bxceed  the  fair  market  value  of  the  Class  V 
assets,  the  ADSP  and  AGUB  amounts  are 
allocated  to  the  Class  V  assets  in  proportion 
to  their  fair  market  values  at  the  beginning 
of  the  day  after  the  acquisition  date.  Thus, 
1135  ($150  X  ($360/($150  -t-  $250)))  is 
allocated  to  the  machinery  and  $225  ($250  x 
[$360/($150  -I-  $250)))  is  allocated  to  the  land. 
Accordingly,  the  basis  of  the  machinery  is 
reduced  by  $15  ($150  original  allocation — 
$135  redetermined  allocation)  and  the  basis 
of  the  land  is  reduced  by  $25  ($250  original 
allocation — $225  redetermined  allocation). 
No  amount  is  allocated  to  the  Class  VII 
assets.  Accordingly,  the  basis  of  the  goodwill 
and  going  concern  value  is  reduced  by  $100 
[$100  original  allocation — $0  redetermined 
allocation). 

(v)  Assume  that,  as  a  result  of  deductions 
under  section  168,  the  adjusted  basis  of  the 
machinery  immediately  before  the  decrease 
in  AGUB  is  zero.  The  machinery  is  treated  as 
if  it  were  disposed  of  before  the  decrease  is 
taken  into  account.  In  2007.  T  recognizes 
income  of  $15,  the  character  of  which  is 
determined  under  the  principles  of 
Arrowsmith  v.  Commissioner  and  the  tax 
twnefit  rule.  No  adjustment  to  the  basis  of  T's 
assets  is  made  for  any  tax  paid  on  this 
amount.  Assume  also  that,  as  a  result  of 
amortization  deductions,  the  adjusted  basis 
of  the  goodwill  and  going  concern  value 
unmediately  before  the  decrease  in  AGUB  is 
$40.  A  similar  adjustment  to  income  is  made 
in  2007  with  respect  to  the  $60  of  previously 
amortized  goodwill  and  going  concern  value. 


(vi)  In  summary,  the  basis  of  T's 
acquisition  date  assets,  as  of  January  1,  2007, 
is  as  follows: 


Asset 

Basis 

Machinery  

$0 

Land 

225 

Goodwill  and  going  concern  value  ... 

0 

Example  3.  (i)  Assume  that  the  facts  are  the 
same  as  §  1.338-6(d)  Example  2  except  that 
the  recently  purchased  stock  is  acquired  for 
$1,600  plus  additional  payments  that  are 
contingent  upnin  T's  future  earnings.  Assume 
that,  under  general  principles  of  tax  law, 
such  later  payments  are  properly  taken  into 
account  when  paid.  Thus,  T's  AGUB, 
determined  as  of  the  beginning  of  the  day 
after  the  acquisition  date  (after  reduction  by 
T's  cash  of  $200),  is  $2,500  and  is  allocated 
among  T's  acquisition  date  assets  under 
§  1.338-6(c)(3)(iii)  as  follows: 


(iii)  T's  AGUB  increases  by  $200,  from 
$2,700  to  $2,900.  This  $200  increase  in 
AGUB  is  accounted  for  in  accordance  with 
the  provisions  of  §  1.33B-6(c)(3)(iii). 

(iv)  The  hypothetical  purchase  price  of  the 
T  stock  is  redetermined  as  follows: 

Grossed-up  basis  of  recently  pur- 
chased stock  as  determined 
under  §1.33&-5(c)  ($1,800  x  (1  - 
.2)/.8)  $  1,806 

Basis  of  nonrecently  purchased 
stock  as  if  the  gain  recognition 
election  under  §1.338-5(d)(2) 
had  been  made  ($1,800  x  .2/(1- 
.2))  450 

Liabilities 1,000 


Total 


3,250 


Class 

Asset 

Final 
alkx:atkxi 

1 

II 

Cash  

Portfolio  of  actively 

traded  securities. 
Accounts  receivat>le  ... 

Inventory 

BuiWing 

Land  

Investment  in  T1   

Goodwill  and  going 

concem  value. 

Total  

$200 
•268 

Ill 

IV 

V 

V 

V 

VII 

536 
268 
714 
178 
402 
134 

2,700 

*AII  numbers  rounded  for  convenience. 

(ii)  At  a  later  point  in  time,  P  pays  an 
additional  $200  for  its  recently  purchased  T 
stock.  Assume  that  the  additional 
consideration  paid  would  not  increase  T's  tax 
liability  for  the  deemed  sale  tax 
consequences. 


(v)  Since  the  redetermined  hypothetical 
purchase  price  ($3,250)  exceeds  the 
redetermined  AGUB  ($2,900)  and  no  gain 
recognition  election  was  made  under  section 
338(b)(3).  the  rules  of  §  1.338-6(c)(3)(iii)  are 
reapplied  using  the  redetermined 
hypothetical  purchase  price  and  the 
redetermined  AGUB. 

(vi)  First,  an  AGUB  amount  equal  to  the 
redetermined  hypothetical  purchase  price 
($3,250)  is  allocated  among  the  assets  imder 
the  general  rules  of  §  1.338-6.  The  allocation 
is  set  forth  in  the  column  below  entitled 
Hypothetical  Allocation.  Next,  the  allocation 
to  each  asset  in  Class  II  through  Class  VII  is 
multiplied  by  a  fraction  with  a  numerator 
equal  to  the  actual  redetermined  AGUB 
reduced  by  the  amount  of  Class  I  assets 
($2,900  -  $200  =  $2,700)  and  a  denominator 
equal  to  the  redetermined  hypothetical 
purchase  price  reduced  by  the  amount  of 
Class  I  assets  ($3,250  -  $200  =  $3,050),  or 
2,700/3,050.  This  produces  the  Final 
Allocation: 


Class 


Asset 


Hypo- 
thetical 
alkx^atkxi 


Final 
aHocation 


W  . 
IV. 

v.. 

V  .. 

v.. 

VII 


Cash  

Portfolio  of  actively  traded  securities 

Accounts  receivat>le 

Inventory 

Building 

Land  

Investment  in  T1  ... 

Goodwill  and  going  corKem  value  .... 


Total 


$200 
300 
600 
300 
800 
200 
450 
400 


$200 
•266 
531 
266 
706 
177 
398 
354 


3.250 


2900 


'  An  numt>ers  rounded  for  convenience. 


(vii)  As  illustrated  by  this  example, 
reapplying  §  1.338-6(c)(3)  results  in  a  basis 


increase  for  some  assets  and  a  basis  decrease 
for  other  assets.  The  amount  of  redetermined 


AGUB  allocated  to  each  acquisition  date 
asset  is  determined  as  follows: 


Asset 


Original 

(cM3) 

alkx:atk>n 


Redeter- 
mined 
(c)(3) 

alkx»tk>n 


Increase 

(de- 
crease) 


Portfolio  of  actively  traded  securities 

Accounts  receivable 

Inventory  


$268 
536 
268 


$266 
531 
266 


$(2) 
(5) 
(2) 
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Asset 


Building  

Land  

Investment  in  T1  

Goodwill  and  going  concern  value 

Total 


Original 

(c)(3) 

allocatKxi 


714 
178 
402 
134 


2,500 


Redeter- 
mined 
(c)(3) 

allocation 


708 
177 
398 
354 


2,700 


Increase 

(de- 
crease) 


(6) 

(1) 

(4) 

220 


200 


Example  4.  (i)  On  January  1.  2001,  P 
purchases  all  of  the  outstanding  T  stock  and 
makes  a  section  338  election  for  T.  P  pays 
$700  of  cash  and  promises  also  to  pay  a 
maximum  S300  of  contingent  consideration 
at  various  times  in  the  future.  Assume  that, 
under  general  principles  of  tax  law,  such 
later  payments  are  properly  taken  into 
account  by  P  when  paid.  Assume  also, 
however,  that  the  current  fair  market  value  of 
the  contingent  payments  is  reasonably 
ascertainable.  The  fair  market  value  of  T's 
assets  (other  than  goodwill  and  going 
concern  value)  as  of  the  beginning  of  the 
following  day  is  as  follows: 


Asset 
dass 

Assets 

Fair  mar- 
ket value 

V 

V 

V 

Equipment  „ 

h4on-actively  traded 

securities. 
Building 

Total  

$200 
100 

500 

800 

(ii)  T  has  no  liabilities.  The  ACUB  is  $700. 
In  calculating  ADSP,  assume  that,  under 
§  1.1001-1,  the  current  amount  realized 
attributable  to  the  contingent  consideration  is 
$200.  ADSP  is  therefore  $900  ($700  cash  plus 
$200). 

(iii)  (A)  The  AGUB  of  $700  is  ratably 
allocated  among  T's  Class  V  acquisition  date 
assets  in  proportion  to  their  fair  market 
values  as  follows: 


Asset 

Basis 

Equipment  ($700  x  200/800) 

Non-actively      traded      securities 

($700  X  100/800)  

Building  ($700  x  500«00)  

$175.00 

87.50 
437.50 

Total 

700.00 

(B)  No  amount  is  allocated  to  goodvtrill  or 
going  concern  value. 

(iv)  (A)  The  ADSP  of  $900  is  ratably 
allocated  among  T's  Class  V  acquisition  date 
assets  in  proportion  to  their  fair  market 
values  as  follows: 


Asset 

Basis 

Equipment 

Non-actlvely  traded  securities 

Building  

$200 
100 
500 

Total 

800 

(B)  The  remaining  ADSP,  $100,  is  allocated 
to  goodwill  and  going  concern  value  (Class 

vn). 

(v)  P  and  T  file  a  consolidated  return  for 
2001  and  each  following  year  with  P  as  the 
common  parent  of  the  affiliated  group. 

(vi)  In  2004,  a  contingent  amount  of  $120 
is  paid  by  P.  For  old  T,  this  payment  has  no 
effect  on  ADSP,  because  the  payment  is 
accounted  for  as  a  separate  transaction.  We 
have  assumed  that,  under  general  principles 
of  tax  law,  the  payment  is  properly  taken  into 
account  by  P  at  the  time  made.  Therefore,  in 
2(X>4,  there  is  an  increase  in  new  T's  AGUB 
of  $120.  The  amount  of  the  increase  allocated 
to  each  acquisition  date  asset  is  determined 
as  follows: 


Asset 


Equipment 

Land  

Building  

Goodwill  and  going  corx»m  value 

Total 


Original 
AGUB 


$175.00 

87.50 

437.50 

0.00 


700.00 


Redeter- 
mined 
AGUB 


$200.00 

100.00 

500.00 

20.00 


820.00 


Increase 


$25.00 
12.50 
62.50 
20.00 


120.00 


§f1 -338-01  through  1.338-7T    [Removed] 

Par.  4.  Sections  1.338-OT  through 
1.338-7T  are  removed. 

Par.  5.  Section  1.338-10  is  added  to 
read  as  follows: 

$1,338-10    Rlbig  of  returns. 

(a)  Returns  including  tax  liability  from 
deemed  asset  sale — (1)  In  general. 
Except  as  provided  in  paragraphs  (a)(2) 
and  (3)  of  this  section,  any  deemed  sale 
tax  consequences  are  reported  on  the 
final  retiun  of  old  target  filed  for  old 
target's  taxable  year  that  ends  at  the 
close  of  the  acquisition  date.  Paragraphs 
(a)(2),  (3)  and  (4)  of  this  section  do  not 
apply  to  elections  under  section 
338{h)(10).  If  old  target  is  the  common 
parent  of  an  affiliated  group,  the  final 
return  may  be  a  consolidated  return 
(any  such  consolidated  return  must  also 


include  any  deemed  sale  tax 
consequences  of  any  members  of  the 
consolidated  group  that  are  acquired  by 
the  purchasing  corporation  on  the  same 
acquisition  date  as  old  target). 

(2)  Old  target's  final  taxable  year 
otherwise  included  in  consolidated 
return  of  selling  group — (i)  General  rule. 
If  the  selling  group  files  a  consolidated 
retiun  for  the  period  that  includes  the 
acquisition  date,  old  target  is 
disaffiliated  fit>m  that  group 
immediately  before  the  deemed  asset 
sale  and  must  file  a  deemed  sale  return 
separate  from  the  group,  which  includes 
only  the  deemed  sale  tax  consequences 
and  the  carryover  items  specified  in 
paragraph  (a)(2)(iii)  of  this  section.  The 
deemed  asset  sale  occurs  at  the  close  of 
the  acquisition  date  and  is  the  last 
transaction  of  old  target  and  the  only 


transaction  reported  on  the  separate 
return.  Except  as  provided  in  §  1.338- 
1(d)  (regarding  certain  transactions  on 
the  acquisition  date),  any  transactions  of 
old  target  occurring  on  the  acquisition 
date  other  than  the  deemed  asset  sale 
are  included  in  the  selling  group's 
consolidated  return.  A  deemed  sale 
return  includes  a  combined  deemed  sale 
return  as  defined  in  paragraph  (a)(4)  of 
this  section. 

(ii)  Separate  taxable  year.  The 
deemed  asset  sale  included  in  the 
deemed  sale  retiim  under  this  paragraph 
(a)(2)  occurs  in  a  separate  taxable  year, 
except  that  old  target's  taxable  year  of 
the  sale  and  the  consolidated  year  of  the 
selling  group  that  includes  the 
acquisition  date  are  treated  as  the  same 
year  for  purposes  of  determining  the 
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number  of  years  in  a  carryover  or 
carryback  period. 

(iii)  Carryover  and  carryback  of  tax 
attributes.  Target's  attributes  may  be 
carried  over  to,  and  carried  back  bom, 
the  deemed  sale  retiun  under  the  rules 
applicable  to  a  corporation  that  ceases 
to  be  a  member  of  a  consolidated  group, 
j    (iv)  Old  target  is  a  component 
unember  of  purchasing  corporation's 
^xtntroUed  group.  For  purposes  of  its 
deemed  sale  return,  target  is  a 
component  member  of  the  controlled 
group  of  corporations  including  the 
purchasing  corporation  unless  target  is 
treated  as  an  excluded  member  under 
section  1563(b)(2). 

(3)  Old  target  is  an  S  corporation.  If 
target  is  an  S  corporation  for  the  period 
that  ends  on  the  day  before  the 
acquisition  date  and  a  section  338 
election  (but  not  a  section  338(h)(10] 
election)  is  filed  for  target,  old  target 
files  a  return  as  a  C  corporation 
reflecting  its  activities  on  the 
acquisition  date,  including  target's 
deemed  sale.  See  section  1362(d)(2).  For 
purposes  of  this  return,  target  is  a 
component  member  of  the  controlled 
group  of  corporations  including  the 
purchasing  corporation  unless  target  is 
treated  as  an  excluded  member  under 
section  1563(b)(2). 

(4)  Combined  deemed  sale  return — (i) 
General  rule.  Under  section  338(h)(15), 
a  combined  deemed  sale  return 
(combined  return)  may  be  filed  for  all 
targets  from  a  single  selling 
consolidated  group  (as  defined  in 

§  1.338(h)(10)-l(b)(3))  that  are  acquired 
by  the  purchasing  corporation  on  the 
same  acquisition  date  and  that 
otherwise  would  be  required  to  file 
separate  deemed  sale  returns.  The. 
combined  return  must  include  all  such 
targets.  For  example,  T  and  Tl  may  be 
included  in  a  combined  return  if — 

(A)  T  and  Tl  are  directly  owned 
subsidiaries  of  S; 

(B)  S  is  the  common  parent  of  a 
consolidated  group;  and 

(C)  P  makes  qualified  stock  purchases 
of  T  and  Tl  on  the  same  acquisition 
date. 

(ii)  Gain  and  loss  offsets.  Gains  and 
losses  recognized  on  tbe  deemed  asset 
sales  by  targets  included  in  a  combined 
retiun  are  treated  as  the  gains  and  losses 
of  a  single  target.  In  addition,  loss 
carryovers  of  a  target  that  were  not 
subject  to  the  separate  return  limitation 
year  restrictions  (SRLY  restrictions)  of 
the  consolidated  return  regulations 
while  that  target  was  a  member  of  the 
selling  consolidated  group  may  be 
applied  without  limitation  to  the  gains 
of  other  targets  included  in  the 
combined  return.  If,  however,  a  target 
has  loss  carryovers  that  were  subject  to 


the  SRLY  restrictions  while  that  target 
was  a  member  of  the  selling 
consolidated  group,  the  use  of  those 
losses  in  the  combined  return  continues 
to  be  subject  to  those  restrictions, 
applied  in  the  same  manner  as  if  the 
combined  return  were  a  consolidated 
return.  A  similar  rule  applies,  when 
appropriate,  to  other  tax  attributes. 

(iii)  Procedure  for  filing  a  combined 
return.  A  combined  return  is  made  by 
filing  a  single  corporation  income  tax 
return  in  lieu  of  separate  deemed  sale 
returns  for  all  targets  required  to  be 
included  in  the  combined  return.  The 
combined  return  reflects  the  deemed 
asset  sales  of  all  targets  required  to  be 
included  in  the  combined  return.  If  the 
targets  included  in  the  combined  return 
constitute  a  single  affiliated  group 
within  the  meaning  of  section  1504(a), 
the  income  tax  return  is  signed  by  an 
officer  of  the  common  parent  of  that 
group.  Otherwise,  the  return  must  be 
signed  by  an  officer  of  each  target 
included  in  the  combined  return.  Rules 
similar  to  the  rules  in  §  1.1502-75(j) 
apply  for  purposes  of  preparing  the 
combined  return.  The  combined  return 
must  include  an  attachment 
prominently  identified  as  an 
"ELECTION  TO  FILE  A  COMBINED 
RETURN  UNDER  SECTION  338(h)(15)." 
The  attachment  must — 

(A)  Contain  the  name,  address,  and 
employer  identification  number  of  each 
target  required  to  be  included  in  the 
combined  return; 

(B)  Contain  the  following  declaration 
(or  a  substantially  similar  declaration): 
EACH  TARGET  IDENTIFIED  IN  THIS 
ELECTION  TO  FILE  A  COMBINED 
RETURN  CONSENTS  TO  THE  FILING 
OF  A  COMBINED  RETURN; 

(C)  For  each  target,  be  signed  by  a 
person  who  states  under  penalties  of 
perjury  that  he  or  she  is  authorized  to 
act  on  behalf  of  such  target. 

(iv)  Consequences  of  filing  a 
combined  return.  Each  target  included 
in  a  combined  return  is  severally  liable 
for  any  tax  associated  with  the 
combined  return.  See  §  1.338-l(b)(3). 

(5)  Deemed  sale  excluded  from 
purchasing  corporation's  consolidated 
return.  Old  target  may  not  be  considered 
a  member  of  any  affiliated  group  that 
includes  the  purchasing  corporation 
with  respect  to  its  deemed  asset  sale. 

(6)  Due  date  for  old  target's  final 
return — (i)  General  rule.  Old  target's 
final  return  is  generally  due  on  the  15th 
day  of  the  third  calendar  month 
following  the  month  in  which  the 
acquisition  date  occurs.  See  section 
6072  (time  for  filing  income  tax  returns). 

(ii)  Application  of  §  1.1502-76(c}—(A) 
In  geneiul.  Section  1.1502-76(c)  applies 
to  old  target's  final  return  if  old  target 


was  a  member  of  a  selling  group  that  did 
not  file  consolidated  returns  for  the 
taxable  year  of  the  common  parent  that 
precedes  the  year  that  includes  old 
target's  acquisition  date.  If  the  selling 
group  has  not  filed  a  consolidated 
return  that  includes  old  target's  taxable 
period  that  ends  on  the  acquisition  date, 
target  may,  on  or  before  the  final  return 
due  date  (including  extensions), 
either — 

[1)  File  a  deemed  sale  return  on  the 
assumption  that  the  selling  group  will 
file  the  consolidated  return;  or 

(2)  File  a  return  for  so  much  of  old 
target's  taxable  period  as  ends  at  the 
close  of  the  acquisition  date  on  the 
assumption  that  the  consolidated  return 
will  not  be  filed. 

(B)  Deemed  extension.  For  purposes 
of  applying  §  1.1502-76(c)(2),  an 
extension  of  time  to  file  old  target's  final 
return  is  considered  to  be  in  effect  until 
the  last  date  for  making  the  election 
under  section  338. 

(C)  Erroneous  filing  of  deemed  sale 
return.  If,  under  this  paragraph  (a)(6)(ii), 
target  files  a  deemed  sale  return  but  the 
selling  group  does  not  file  a 
consolidated  return,  target  must  file  a 
substituted  return  for  old  target  not  later 
than  the  due  date  (including  extensions) 
for  the  return  of  the  common  parent 
with  which  old  target  would  have  been 
included  in  the  consolidated  return.  The 
substituted  retiun  is  for  so  much  of  old 
target's  taxable  year  as  ends  at  the  close 
of  the  acquisition  date.  Under  §  1.1502- 
76(c)(2),  the  deemed  sale  return  is  not 
considered  a  return  for  purposes  of 
section  6011  (relating  to  the  general 
requirement  of  filing  a  return)  if  a 
substituted  return  must  be  filed. 

(D)  Erroneous  filing  of  return  for 
regular  tax  year.  If,  under  this  paragraph 
(a)(6)(ii),  target  files  a  return  for  so  much 
of  old  target's  regular  taxable  year  as 
ends  at  the  close  of  the  acquisition  date 
but  the  selling  group  files  a  consolidated 
return,  target  must  file  an  amended 
return  for  old  target  not  later  than  the 
due  date  (including  extensions)  for  the 
selling  group's  consolidated  return.  (The 
amended  return  is  a  deemed  sale 
return.) 

(E)  Last  date  for  payment  of  tax.  If 
either  a  substituted  or  amended  final 
return  of  old  target  is  filed  under  this 
paragraph  (a)(6)(ii),  the  last  date 
prescribed  for  payment  of  tax  is  the  final 
return  due  date  (as  defined  in  paragraph 
(a)(6)(i)  of  this  section). 

(7)  Examples.  The  following  examples 
illustrate  this  paragraph  (a): 

Example  J.  (i)  S  is  the  common  parent  of 
a  consolidated  group  that  includes  T.  The  S 
group  files  calendar  year  consolidated 
returns.  At  the  close  of  June  30  of  Year  1.  P 
makes  a  qualified  slock  purchase  of  T  from 
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S.  P  makes  a  section  338  election  for  T,  and 
T's  deemed  asset  sale  occurs  as  of  the  close 
of  T's  acquisition  date  (June  30). 

(ii)  T  is  considered  disaffiliated  for 
purposes  of  reporting  the  deemed  sale  tax 
consequences.  Accordingly,  T  is  included  in 
the  S  group's  consolidated  return  through  T's 
acquisition  date  except  that  the  tax  liability 
for  the  deemed  sale  tax  consequences  is 
reported  in  a  separate  deemed  sale  return  of 
T.  Provided  that  T  is  not  treated  as  an 
excluded  member  under  section  1563(b)(2),  T 
is  a  component  member  of  P's  controlled 
group  for  the  taxable  year  of  the  deemed  asset 
sale,  and  the  taxable  income  bracket  amounts 
available  in  calculating  tax  on  the  deemed 
sale  return  must  be  limited  accordingly. 

(iii)  If  P  purchased  the  stock  of  T  at  10  a.m. 
on  June  30  of  Year  1,  the  results  would  be 
the  same.  See  paragraph  (a)(2](i)  of  this 
section. 

Example  2.  The  facts  are  the  same  as  in 
Example  1 ,  except  that  the  S  group  does  not 
file  consolidated  returns.  T  must  file  a 
separate  return  for  its  taxable  year  ending  on 
June  30  of  Year  1,  which  return  includes  the 
deemed  asset  sale. 

(b)  Waivep — (1)  Certain  additions  to 
tax.  An  addition  to  tax  or  additional 
amount  (addition]  under  subchapter  A 
of  chapter  68  of  the  Internal  Revenue 
Code  arising  on  or  before  the  last  day  for 
making  the  election  imder  section  338 
because  of  circiunstances  that  would  not 
exist  but  for  an  election  under  section 
338  is  waived  if — 

(i)  Under  the  particiilar  statute  the 
addition  is  excusable  upon  a  showing  of 
reasonable  cause;  and 

(ii)  Corrective  action  is  taken  on  or 
before  the  last  day. 

(2)  Notification.  The  Internal  Revenue 
Service  should  be  notified  at  the  time  of 
correction  (e.g.,  by  attaching  a  statement 
to  a  return  that  constitutes  corrective 
action]  that  the  waiver  rule  of  this 
paragraph  (b)  is  being  asserted. 

(3)  Elections  or  other  actions  required 
to  be  specified  on  a  timely  filed  return — 
(i)  In  general.  If  paragraph  (b)(l]  of  this 
section  applies  or  would  apply  if  there 
were  an  underpayment,  any  election  or 
other  action  that  must  be  specified  on  a 
timely  filed  return  for  the  taxable  period 
covered  by  the  late  filed  return 
described  in  paragraph  (b)(1)  of  this 
section  is  considered  timely  if  specified 
on  a  late-filed  retiun  filed  on  or  before 
the  last  day  for  making  the  election 
under  section  338. 

(ii)  New  target  in  purchasing 
corporation's  consolidated  return.  If 
new  target  is  includible  for  its  first 
taxable  year  in  a  consolidated  return 
filed  by  the  affiliated  group  of  which  the 
purchasing  corporation  is  a  member  on 
or  before  the  last  day  for  making  the 
election  under  section  338,  any  election 
or  other  action  that  must  be  specified  in 
a  timely  filed  return  for  new  target's  first 
taxable  year  (but  which  is  not  specified 


in  the  consolidated  return)  is  considered 
timely  if  specified  in  an  amended  return 
filed  on  or  before  such  last  day,  at  the 
place  where  the  consolidated  return  was 
filed. 

(4)  Examples.  The  following  examples 
illustrate  this  paragraph  (b): 

Example  I.  T  is  an  unaffiliated  corporation 
with  a  tax  year  ending  March  31.  At  the  close 
of  September  20  of  Year  1,  P  makes  a 
qualified  stock  purchase  of  T.  P  does  not  join 
in  filing  a  consolidated  return.  P  makes  a 
section  338  election  for  T  on  or  before  June 
15  of  Year  2,  which  causes  T's  taxable  year 
to  end  as  of  the  close  of  September  20  of  Year 
1.  An  income  tax  return  for  T's  taxable  period 
ending  on  September  20  of  Year  1  was  due 
on  December  15  of  Year  1.  Additions  to  tax 
for  failure  to  file  a  retvim  and  to  pay  tax 
shown  on  a  return  will  not  be  imposed  if  T's 
return  is  filed  and  the  tax  paid  on  or  before 
June  15  of  Year  2.  (This  waiver  applies  even 
if  the  acquisition  date  coincides  with  the  last 
day  of  T's  former  taxable  year,  i.e.,  March  31 
of  Year  2.)  Interest  on  any  underpayment  of 
tax  for  old  T's  short  taxable  year  ending 
September  20  of  Year  1  runs  fi-om  December 
15  of  Year  1.  A  statement  indicating  that  the 
waiver  rule  of  this  paragraph  is  being 
asserted  should  be  attached  to  T's  return. 

Example  2.  Assume  the  same  facts  as  in 
Example  1 .  Assume  further  that  new  T 
adopts  the  calendar  year  by  filing,  on  or 
before  June  15  of  Year  2,  its  first  return  (for 
the  period  beginning  on  September  21  of 
Year  1  and  ending  on  December  31  of  Year 
1)  indicating  that  a  calendar  year  is  chosen. 
See  §  1.338-l(b)(l).  Any  additions  to  tax  or 
amounts  described  in  this  paragraph  (b)  that 
arise  because  of  the  late  filing  of  a  return  for 
the  period  ending  on  December  31  of  Year  1 
are  waived,  because  they  are  based  on 
circumstances  that  would  not  exist  but  for 
the  section  338  election.  Notwithstanding 
this  waiver,  however,  the  return  is  still 
considered  due  March  15  of  Year  2,  and 
interest  on  any  underpayment  runs  from  that 
date. 

Example  3.  Assume  the  same  facts  as  in 
Example  2,  except  that  T's  former  taxable 
year  ends  on  October  31.  Although  prior  to 
the  election  old  T  had  a  return  due  on 
January  15  of  Year  2  for  its  year  ending 
October  31  of  Year  1,  that  return  need  not  be 
filed  because  a  timely  election  under  section 
338  was  made:  Instead,  old  T  must  file  a  final 
return  for  the  period  ending  on  September  20 
of  Year  1,  which  is  due  on  E)ecember  15  of 
Yearl. 

I1.338-10T    [FtomovecQ 

Par.  6.  Section  1.338-lOT  is  removed. 

Par.  7.  Section  1.338(h)(10)-l  is 
added  to  read  as  follows: 

§  1 .338(hK1 0>-1    Deenwd  asset  sale  and 
liquidation. 

(a)  Scope.  This  section  prescribes 
rules  for  qualification  for  a  section 
338(h)(10)  election  and  for  making  a 
section  338(h)(10)  election.  This  section 
also  prescribes  the  consequences  of 
such  election.  The  rules  of  this  section 
are  in  addition  to  the  rules  of  §§  1.338- 


1  through  1.338-10  and,  in  appropriate 
cases,  apply  instead  of  the  rules  of 
§§  1.338-1  through  1.338-10. 

(b)  Definitions — (1)  Consolidated 
target.  A  consolidated  target  is  a  target 
that  is  a  member  of  a  consolidated  group 
within  the  meaning  of  §  1.1 502-1  (h)  on 
the  acquisition  date  and  is  not  the 
common  parent  of  the  group  on  that 
date. 

(2)  Selling  consolidated  group.  A 
selling  consolidated  group  is  the 
consolidated  group  of  which  the 
consolidated  target  is  a  member  on  the 
acquisition  date. 

(3)  Selling  affiliate;  affiliated  target.  A 
selling  affiliate  is  a  domestic 
corporation  that  owns  on  the  acquisition 
date  an  amount  of  stock  in  a  domestic 
target,  which  amoimt  of  stock  is 
described  in  section  1504(a)(2),  and 
does  not  join  in  filing  a  consolidatisd 
retiun  with  the  target.  In  such  case,  the 
target  is  an  affiliated  target. 

(4)  S  corporation  target.  An  S 
corporation  target  is  a  target  that  is  an 
S  corporation  immediately  before  the 
acquisition  date. 

(5)  S  corporation  shareholders.  S 
corporation  shareholders  are  the  S 
corporation  target's  shareholders. 
Unless  otherwise  indicated,  a  reference 
to  S  corporation  shareholders  refers 
both  to  S  corporation  shareholders  who 
do  and  those  who  do  not  sell  their  target 
stock. 

(6)  Liquidation.  Any  reference  in  this 
section  to  a  liquidation  is  treated  as  a 
reference  to  the  transfer  described  in 
paragraph  (d)(4)  of  this  section 
notwithstanding  its  ultimate 
characterization  for  Federal  income  tax 
purposes. 

(c)  Section  338(h)(10)  election— {1)  In 
general.  A  section  338(h)(10)  election 
may  be  made  for  T  if  P  acquires  stock 
meeting  the  requirements  of  section 
1504(a)(2)  from  a  selling  consolidated 
group,  a  selling  affiliate,  or  the  S 
corporation  shareholders  in  a  qualified 
stock  piuchase. 

(2)  Simultaneous  joint  election 
requirement.  A  section  338(h)(10) 
election  is  made  jointly  by  P  and  the 
selling  consolidated  group  (or  the 
selling  affiliate  or  the  S  corporation 
shareholders)  on  Form  8023  in 
accordance  with  the  instructions  to  the 
form.  S  corporation  shareholders  who 
do  not  sell  their  stock  must  also  consent 
to  the  election.  The  section  338(h)(10) 
election  must  be  made  not  later  than  the 
15th  day  of  the  9th  month  beginning 
after  the  month  in  which  the  acquisition 
date  occius. 

(3)  Irrevocability.  A  section  338(h)(10) 
election  is  irrevocable.  If  a  section 
338(h)(10)  election  is  made  for  T,  a 
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section  338  election  is  deemed  made  for 
T. 

(4)  Effect  of  invalid  election.  If  a 
section  338(h)(10)  election  for  T  is  not 
valid,  the  section  338  election  for  T  is 
also  not  valid. 

(d)  Certain  consequences  of  section 
338(h)(10)  election.  For  purposes  of 
subtitle  A  of  the  Internal  Revenue  Code 
(except  as  provided  in  §  1.338-1  (b)(2)), 
the  consequences  to  the  parties  of 
making  a  section  338{h)(10)  election  for 
T  are  as  follows: 

(1)  P.  P  is  automatically  deemed  to 
have  made  a  gain  recognition  election 
for  its  nonrecently  purchased  T  stock,  if 
any.  The  effect  of  a  gain  recognition 
election  includes  a  taxable  deemed  sale 
by  P  on  the  acquisition  date  of  any 
nonrecently  purchased  target  stock.  See 
Sl.338-5(d). 

(2)  New  T.  The  AGUE  for  new  T's 
assets  is  determined  imder  §  1.338-5 
and  is  allocated  among  the  acquisition 
date  assets  under  §§1.338-6  and  1.338- 
7.  Notwithstanding  paragraph  (d)(4)  of 
this  section  (deemed  liquidation  of  old 
T),  new  T  remains  liable  for  the  tax 
liabilities  of  old  T  (including  the  tax 
liability  for  the  deemed  sale  tax 
consequences).  For  example,  new  T 
remains  liable  for  the  tax  liabilities  of 
the  members  of  any  consolidated  group 
that  are  attributable  to  taxable  years  in 
which  those  corporations  and  old  T 
joined  in  the  same  consolidated  return. 
See§1.1502-6(a). 

(3)  Old  T— deemed  sa7e— (i)  In 
general.  Old  T  is  treated  as  transferring 
all  of  its  assets  to  an  unrelated  person 
in  exchange  for  consideration  that 
includes  the  discharge  of  its  liabilities 
in  a  single  transaction  at  the  close  of  the 
acquisition  date  (but  before  the  deemed 
liquidation).  See  §  1.338-l(a)  regarding 
the  tax  characterization  of  the  deemed 
asset  sale.  Except  as  provided  in 

§  1.338(h)(10)-l(d){8)  (regarding  the 
installment  method),  old  T  recognizes 
all  of  the  gain  realized  on  the  deemed 
transfer  of  its  assets  in  consideration  for 
the  ADSP.  ADSP  for  old  T  is  determined 
under  §  1.338-4  and  allocated  among 
the  acquisition  date  assets  imder 
§§1.338-6  and  1.338-7.  Old  T  realizes 
the  deemed  sale  tax  consequences  from 
the  deemed  asset  sale  before  the  close  of 
the  acquisition  date  while  old  T  is  a 
member  of  the  selling  consolidated 
group  (or  owned  by  the  selling  affiliate 
or  o«rned  by  the  S  corporation 
shareholders).  If  T  is  an  affiliated  target, 
or  an  S  corporation  target,  the  principles 
of  §§  1.338-2(c)(10)  and  1.338-1 0(a)(1), 
(5),  and  (6)(i]  apply  to  the  return  on 
which  the  deemed  sale  tax 
consequences  are  reported.  When  T  is 
an  S  corporation  target,  T's  S  election 
continues  in  effect  through  the  close  of 


the  acquisition  date  (including  the  time 
of  the  deemed  asset  sale  and  the  deemed 
liquidation)  notwithstanding  section 
1362(d)(2)(B).  Also,  when  T  is  an  S 
corporation  target  (but  not  a  qualified 
subchapter  S  subsidiary),  any  direct  and 
indirect  subsidiaries  of  T  which  T  has 
elected  to  treat  as  qualified  subchapter 
S  subsidiaries  under  section  1361(b)(3) 
remain  qualified  subchapter  S 
subsidiaries  through  the  close  of  the 
acquisition  date. 

(ii)  Tiered  targets.  In  the  case  of 
parent-subsidiary  chains  of  corporations 
making  elections  under  section 
338(h)(10),  the  deemed  asset  sale  of  a 
parent  corporation  is  considered  to 
precede  that  of  its  subsidiary.  See 
§  1.338-3(b)(4)(i). 

(4)  Old  T  and  selling  consolidated 
group,  selling  affiliate,  or  S  corporation 
shareholders— deemed  liquidation;  tax 
characterization — (i)  In  general.  Old  T  is 
treated  as  if,  before  the  close  of  the 
acquisition  date,  after  the  deemed  asset 
sale  in  paragraph  (d)(3)  of  this  section, 
and  whdle  old  T  is  a  member  of  the 
selling  consolidated  group  (or  owned  by 
the  selling  affiliate  or  owned  by  the  S 
corporation  shareholders),  it  transferred 
all  of  its  assets  to  members  of  the  selling 
consolidated  group,  the  selling  affiliate, 
or  S  corporation  shareholders  and 
ceased  to  exist.  The  transfer  from  old  T 
is  characterized  for  Federal  income  tax 
purposes  in  the  same  manner  as  if  the 
parties  had  actually  engaged  in  the 
transactions  deemed  to  occur  because  of 
this  section  and  taking  into  account 
other  transactions  that  actually  occurred 
or  are  deemed  to  occur.  For  example, 
the  transfer  may  be  treated  as  a 
distribution  in  pursuance  of  a  plan  of 
reorganization,  a  distribution  in 
complete  cancellation  or  redemption  of 
all  its  stock,  one  of  a  series  of 
distributions  in  complete  cancellation 
or  redemption  of  all  its  stock  in 
accordance  with  a  plan  of  liquidation, 
or  part  of  a  circular  flow  of  cash.  In  most 
cases,  the  transfer  will  be  treated  as  a 
distribution  in  complete  liquidation  to 
which  section  336  or  337  applies. 

(ii)  Tiered  targets.  In  the  case  of 
parent-subsidiary  chains  of  corporations 
making  elections  under  section 
338(h)(10),  the  deemed  liquidation  of  a 
subsidiary  corporation  is  considered  to 
precede  the  deemed  liquidation  of  its 
parent. 

(5)  Selling  consolidated  group,  selling 
affiliate,  or  S  corporation 
shareholders — (i)  In  general.  If  T  is  an  S 
corporation  target,  S  corporation 
shareholders  (whether  or  not  they  sell 
their  stock)  take  their  pro  rata  share  of 
the  deemed  sale  tax  consequences  into 
account  under  section  1366  and 
increase  or  decrease  their  basis  in  T 


stock  under  section  1367.  Members  of 
the  selling  consolidated  group,  the 
selling  affiliate,  or  S  corporation 
shareholders  are  treated  as  if,  after  the 
deemed  asset  sale  in  paragraph  (d)(3)  of 
this  section  and  before  the  close  of  the 
acquisition  date,  they  received  the 
assets  transferred  by  old  T  in  the 
transaction  described  in  paragraph 
(d)(4)(i)  of  this  section.  In  most  cases, 
the  transfer  will  be  treated  as  a 
distribution  in  complete  liquidation  to 
which  section  331  or  332  applies. 

(ii)  Basis  and  holding  period  of  T 
stock  not  acquired.  A  member  of  the 
selling  consolidated  group  (or  the 
selling  affiliate  or  an  S  corporation 
shareholder)  retaining  T  stock  is  treated 
as  acquiring  the  stock  so  retained  on  the 
day  after  the  acquisition  date  for  its  fair 
market  value.  The  holding  period  for  the 
retained  stock  starts  on  the  day  after  the 
acquisition  date.  For  purposes  of  this 
paragraph,  the  fair  market  value  of  all  of 
the  T  stock  equals  the  grossed-up 
amount  realized  on  the  sale  to  P  of  P's 
recently  purchased  target  stock.  See 
§1.338-4(c). 

(iii)  T  stock  sale.  Members  of  the 
selling  consolidated  group  (or  the 
selling  affiliate  or  S  corporation 
shareholders]  recognize  no  gain  or  loss 
on  the  sale  or  exchange  of  T  stock 
included  in  the  qualified  stock  purchase 
(although  they  may  recognize  gain  or 
loss  on  the  T  stock  in  the  deemed 
liquidation). 

(6)  Nonselling  minority  shareholders 
other  than  nonselling  S  corporation 
shareholders — (i)  In  general.  This 
paragraph  (d)(6)  describes  the  treatment 
of  shareholders  of  old  T  other  than  the 
following:  Members  of  the  selling 
consolidated  group,  the  selling  affiliate,' 
S  corporation  shareholders  (whether  or 
not  they  sell  their  stock),  and  P.  For  a 
description  of  the  treatment  of  S 
corporation  shareholders,  see  paragraph 
(d)(5)  of  this  section.  A  shareholder  to 
which  this  paragraph  (d)(6)  applies  is 
called  a  minority  shareholder. 

(ii)  T  stock  sale.  A  minority 
shareholder  recognizes  gain  or  loss  on 
the  shareholder's  sale  or  exchange  of  T 
stock  included  in  the  qualified  stock 
purchase. 

(iii)  T  stock  not  acquired.  A  minority 
shareholder  does  not  recognize  gain  or 
loss  imder  this  section  with  respect  to 
shares  of  T  stock  retained  by  the 
shareholder.  The  shareholder's  basis 
and  holding  period  for  that  T  stock  is 
not  affected  by  the  section  338(h)(10) 
election. 

(7)  Consolidated  return  of  selling 
consolidated  group.  If  P  acquires  T  in  a 
qualified  stock  piux:hase  from  a  selling 
consolidated  group — 
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(i)  The  selling  consolidated  group 
must  file  a  consolidated  return  for  the 
taxable  period  that  includes  the 
acquisition  date; 

(li)  A  consolidated  return  for  the 
selling  consolidated  group  for  that 
period  may  not  be  withdrawn  on  or  after 
the  day  that  a  section  338(h)(10) 
election  is  made  for  T;  and 

(ui)  Permission  to  discontinue  filing 
consolidated  returns  cannot  be  granted 
for,  and  cannot  apply  to,  that  period  or 
any  of  the  inunediately  preceding 
taxable  periods  during  which 
consolidated  retiuns  continuously  have 
been  filed. 

(8)  Availability  of  the  section  453 
installment  method.  Solely  for  purposes 
of  applying  sections  453,  453A,  and 
45  3B,  and  the  regulations  thereunder 
(the  installment  method)  to  determine 
the  consequences  to  old  T  in  the 
deemed  asset  s^^le  and  to  old  T  (and  its 
shareholders,  if  relevant]  in  the  deemed 
liquidation,  the  rules  in  paragraphs 
(d)(1)  through  (7)  of  this  section  are 
modified  as  follows: 

(i)  In  deemed  asset  sale.  Old  T  is 
treated  as  receiving  in  the  deemed  asset 
sale  new  T  installment  obligations,  the 
terms  of  which  are  identical  (except  as 
to  the  obligor)  to  P  installment 
obligations  issued  in  exchange  for 
recently  purchased  stock  of  T.  Old  T  is 
treated  as  receiving  in  cash  all  other 
consideration  in  the  deemed  asset  sale 
other  than  the  assiunption  of,  or  taking 
subject  to,  old  T  liabilities.  For  example, 
old  T  is  treated  as  receiving  in  cash  any 
amoimts  attributable  to  the  grossing-up 
of  amount  realized  imder  §  1.33&-4(c). 
The  amoimt  realized  for  recently 
purchased  stock  taken  into  account  in 
determining  ADSP  is  adjusted  (and, 
thus,  ADSP  is  redetermined)  to  reflect 
the  amoimts  paid  imder  an  installment 
obUgation  for  the  stock  when  the  total 
payments  imder  the  installment 
obUgation  are  greater  or  less  than  the 
amount  realized. 

(ii)  In  deemed  liquidation.  Old  T  is 
treated  as  distributing  in  the  deemed 
liquidation  the  new  T  installment 
obligations  that  it  is  treated  as  receiving 
in  the  deemed  asset  sale.  The  members 
of  the  selling  consolidated  group,  the 
selling  affiliate,  or  the  S  corporation 
shareholders  are  treated  as  receiving  in 
the  deemed  liquidation  the  new  T 
installment  obligations  that  correspond 
to  the  P  installment  obligations  they 
actually  received  individually  in 
exchange  for  their  recently  purchased 
stock.  The  new  T  installment 
obligations  may  be  recharacterized 
under  other  rules.  See  for  example 
§  1.453-1 1(a)(2)  which,  in  certain 
circumstances,  treats  the  new  T 
installment  obligations  deemed 


distributed  by  old  T  as  if  they  were 
issued  by  new  T  in  exchange  for  the 
stock  in  old  T  owned  by  members  of  the 
selling  consolidated  group,  the  selling 
affiliate,  or  the  S  corporation 
shareholders.  The  members  of  the 
selling  consolidated  group,  the  selling 
affiliate,  or  the  S  corporation 
shareholders  are  treated  as  receiving  all 
other  consideration  in  the  deemed 
liquidation  in  cash. 

(9)  Treatment  consistent  with  an 
actual  asset  sale.  No  provision  in 
section  338(h)(10)  or  this  section  shall 
produce  a  Federal  income  tax  result 
under  subtitle  A  of  the  Internal  Revenue 
Code  that  would  not  occur  if  the  parties 
had  actually  engaged  in  the  transactions 
deemed  to  occur  because  of  this  section 
and  taking  into  account  other 
transactions  that  actually  occurred  or 
are  deemed  to  occur.  See,  however, 
§  1.338-l(b)(2)  for  certain  exceptions  to 
this  rule. 

(e)  Examples.  The  following  examples 
illustrate  the  provisions  of  this  section: 

Example  1.  (i)  Si  owns  all  of  the  T  stock 
and  T  owns  all  of  the  stock  of  Tl  and  T2.  SI 
is  the  common  parent  of  a  consolidated 
group  that  includes  T,  Tl,  and  T2.  P  makes 
a  qualified  stock  purchase  of  all  of  the  T 
stock  from  Si.  Si  joins  with  P  in  making  a 
section  338(h)(10)  election  for  T  and  for  the 
deemed  purchase  of  Tl.  A  section  338 
election  is  not  made  for  T2. 

(ii)  Si  does  not  recognize  gain  or  loss  on 
the  sale  of  the  T  stock  and  T  does  not 
recognize  gain  or  loss  on  the  sale  of  the  Tl 
stock  because  section  338(h)(10)  elections  are 
made  for  T  and  Tl.  Thus,  for  example,  gain 
or  loss  realized  on  the  sale  of  the  T  or  Tl 
stock  is  not  taken  into  account  in  earnings 
and  profits.  However,  because  a  section  338 
election  is  not  made  for  T2,  T  must  recognize 
any  gain  or  loss  realized  on  the  deemed  sale 
of  the  T2  stock.  See  §  1.338-4(h). 

(iii)  The  results  would  be  the  same  if  Si, 
T,  Tl,  and  T2  are  not  members  of  any 
consolidated  group,  because  Si  and  T  are 
selling  affiliates. 

Example  2.  (i)  S  and  T  are  solvent 
corporations.  S  owns  all  of  the  outstanding 
stock  of  T.  S  and  P  agree  to  undertake  the 
following  transaction:  T  will  distribute  half 
its  assets  to  S,  and  S  will  assume  half  of  T's 
liabilities.  Then,  P  will  purchase  the  stock  of 
T  from  S.  S  and  P  will  jointly  make  a  section 
338(h)(10)  election  with  respect  to  the  sale  of 
T.  The  corporations  then  complete  the 
transaction  as  agreed. 

(ii)  Under  section  338(a),  the  assets  present 
in  T  at  the  close  of  the  acquisition  date  are 
deemed  sold  by  old  T  to  new  T.  Under 
paragraph  (d)(4)  of  this  section,  the 
transactions  described  in  paragraph  (d)  of 
this  section  are  treated  in  the  same  manner 
as  if  they  had  actually  occurred.  Because  S 
and  P  had  agreed  that,  after  T's  actual 
distribution  to  S  of  part  of  its  assets,  S  would 
sell  T  to  P  pursuant  to  an  election  under 
section  338(h)(10),  and  because  paragraph 
(d)(4]  of  this  section  deems  T  subsequently 
to  have  transferred  all  its  assets  to  its 


shareholder,  T  is  deemed  to  have  adopted  a 
plan  of  complete  liquidation  under  section 
332.  T's  actual  transfer  of  assets  to  S  is 
treated  as  a  distribution  pursuant  to  that  plan 
of  complete  liquidation. 

Example  3.  (i)  Si  owns  all  of  the 
outstanding  stock  of  both  T  an3  S2.  All  three 
are  corporations.  Si  and  P  agree  to  undertake 
the  following  transaction.  T  will  transfer 
substantially  all  of  its  assets  and  liabilities  to 
S2,  with  S2  issuing  no  stock  in  exchange 
therefor,  and  retaining  its  other  assets  and 
liabilities.  Then.  P  will  purchase  the  stock  of 
T  from  Si.  Si  and  P  will  jointly  make  a 
section  338(h)(10)  election  with  respect  to 
the  sale  of  T.  The  corporations  then  complete 
the  transaction  as  agreed. 

(ii)  Under  section  338(a),  the  remaining 
assets  present  in  T  at  the  close  of  the 
acquisition  date  are  deemed  sold  by  old  T  to 
new  T.  Under  paragraph  (d)(4)  of  this  section, 
the  transactions  described  in  this  section  are 
treated  in  the  same  manner  as  if  they  had 
actually  occurred.  Because  old  T  transferred 
substantially  all  of  its  assets  to  S2,  and  is 
deemed  to  have  distributed  all  its  remaining 
assets  and  gone  out  of  existence,  the  transfer 
of  assets  to  S2,  taking  into  account  the  related 
transfers,  deemed  and  actual,  qualifies  as  a 
reorganization  under  section  368(a)(1)(D). 
Section  361(c)(1)  and  not  section  332  applies 
to  T's  deemed  Uquidation. 

Example  4.  (i)  T  owns  two  assets:  an 
actively  traded  security  (Class  II]  with  a  fair 
market  value  of  $100  and  an  adjusted  basis 
of  $100,  and  inventory  (Class  IV)  with  a  fair 
market  value  of  $100  and  an  adjusted  basis 
of  $100.  T  has  no  liabilities.  S  is  negotiating 
to  sell  all  the  stock  in  T  to  P  for  $100  cash 
and  contingent  consideration.  Assume  that 
under  generally  applicable  tax  accounting 
rules,  P's  adjusted  basis  in  the  T  stock 
immediately  after  the  purchase  would  be 
$100,  because  the  contingent  consideration  is 
not  taken  into  account.  Thus,  under  the  rules 
of  §  1.338-5,  AGUB  would  be  $100.  Under 
the  allocation  rules  of  §  1.338-6,  the  entire 
$100  would  be  allocated  to  the  Class  II  asset, 
the  actively  traded  security,  and  no  amount 
would  be  allocated  to  the  inventory.  P, 
however,  plans  immediately  to  cause  T  to 
sell  the  inventory,  but  not  the  actively  traded 
security,  so  it  requests  that,  prior  to  the  stock 
sale,  S  cause  T  to  create  a  new  subsidiary, 
Newco,  and  contribute  the  actively  traded 
security  to  the  capital  of  Newco.  Because  the 
stock  in  Newco,  which  would  not  be  actively 
traded,  is  a  Class  V  asset,  under  the  rules  of 
§  1.338-6  $100  of  AGUB  would  be  allocated 
to  the  inventory  and  no  amount  of  AGUB 
would  be  allocated  to  the  Newco  stock. 
Newco's  own  AGUB,  $0  under  the  rules  of 
§  1.338-5,  would  be  allocated  to  the  actively 
traded  security.  When  P  subsequently  causes 
T  to  sell  the  inventory,  T  would  realize  no 
gain  or  loss  instead  of  realizing  gain  of  $100. 

(ii)  Assume  that,  if  the  T  stock  had  not 
itself  been  sold  but  T  had  instead  sold  both 
its  inventory  and  the  Newco  stock  to  P,  T 
would  for  tax  purposes  be  deemed  instead  to 
have  sold  both  its  inventory  and  actively    - 
traded  security  directly  to  P,  with  P  deemed 
then  to  have  created  Newco  and  contributed 
the  actively  traded  security  to  the  capital  of 
Newco.  Section  338,  if  elected,  generally 
recharacterizes  a  stock  sale  as  a  deemed  sale 
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of  assets.  However,  paragraph  (d)(9)  of  this 
section  states,  in  general,  that  no  provision  of 
section  338(h)(10)  or  the  regulations 
thereunder  shall  produce  a  Federal  income 
tax  result  under  subtitle  A  of  the  Internal 
Revenue  Code  that  would  not  occur  if  the 
parties  had  actually  engaged  in  the 
transactions  deemed  to  occur  by  virtue  of  the 
section  338(h)(10)  election,  taking  into 
account  other  transactions  that  actually 
occurred  or  are  deemed  to  occur.  Hence,  the 
deemed  sale  of  assets  under  section 
838(h)(10)  should  be  treated  as  one  of  the 
Inventory  and  actively  traded  security 


themselves,  not  of  the  inventory  and  Newco 
stock.  The  anti-abuse  rule  of  §  1.338-l(c) 
does  not  apply,  because  the  substance  of  the 
deemed  sale  of  assets  is  a  sale  of  the 
inventory  and  the  actively  traded  security 
themselves,  not  of  the  inventory  and  the 
Newco  stock.  Otherwise,  the  anti-abuse  rule 
might  apply. 

Example  5.  (i)  T,  a  member  ofa  selling 
consolidated  group,  has  only  one  class  of 
stock,  all  of  which  is  owned  by  Si.  On  March 
1  of  Year  2,  Si  sells  its  T  stock  to  P  for 
$80,000,  and  joins  with  P  in  making  a  section 
338(h)(10)  election  for  T.  There  are  no  selling 


costs  or  acquisition  costs.  On  March  1  of  Year 
2.  T  owns  land  with  a  $50,000  basis  and 
$75,000  fair  market  value  and  equipment 
with  a  $30,000  adjusted  basis.  $70,000 
recomputed  basis,  and  $60,000  fair  market 
value.  T  also  has  a  $40,000  liability.  Si  pays 
old  T's  allocable  share  of  the  selling  group's 
consolidated  tax  liability  for  Year  2  including 
the  tax  liability  for  the  deemed  sale  tax 
consequences  (a  total  of  $13,600). 

(ii)  ADSP  of  $120,000  ($80,000  +  $40,000 
■*■  0)  is  allocated  to  each  asset  as  follows: 


Assets 


Basis 


FMV 


Fraction 


Allocabte  ADSP 


Land  

Equipment 


$50,000 
30,000 


$75,000 
60,000 


*/9 


$66,667 
53,333 


Total 


80,000 


135,000 


120.000 


(iii)  Under  paragraph  (d)(3)  of  this  section, 

d  T  has  gain  on  the  deemed  sale  of  $40,000 
consisting  of  $16,667  of  capital  gain  and 
$23,333  of  ordinary  income). 

(iv)  Under  paragraph  (d)(5)(iii)  of  this 
section.  Si  recognizes  no  gain  or  loss  upon 
its  sale  of  the  old  T  stock  to  P.  Si  also 
recognizes  no  gain  or  loss  upon  the  deemed 
liquidation  of  T.  See  paragraph  (d)(4)  of  this 
section  and  section  332. 

(v)  P's  basis  in  new  T  stock  is  P's  cost  for 
the  stock,  $80,000.  See  section  1012. 

(vi)  Under  §  1.338-5,  the  AGUB  for  new  T 
is  $120,000,  i.e.,  P's  cost  for  the  old  T  stock 
($80,000)  plus  Ts  liability  ($40,000).  This 
AGUB  is  allocated  as  basis  among  the  new 
T  assets  under  §§1.338-6  and  1.338-7. 

Example  6.  (i)  The  facts  are  the  same  as  in 
Example  5,  except  that  Si  sells  80  percent  of 
the  old  T  stock  to  P  for  $64,000,  rather  than 
100  percent  of  the  old  T  stock  for  $80,000. 

(ii)  The  consequences  to  P,  T,  and  Si  are 
the  same  as  in  Example  5,  except  that: 

(A)  P's  basis  for  its  80-percent  interest  in 
the  new  T  stock  is  P's  $64,000  cost  for  the 
stock.  See  section  1012. 

(B)  Under  §  1.338-5,  the  AGUB  for  new  T 
is  $120,000  (i.e.,  $64,000/.8  +  $40,000  +  $0). 

(C)  Under  paragraph  (d)(4)  of  this  section. 
Si  recognizes  no  gain  or  loss  Math  respect  to 
the  retained  stock  in  T.  See  section  332. 

(D)  Under  paragraph  (d)(5](ii)  of  this 
section,  the  basis  of  the  T  stock  retained  by 
Si  is  $16,000  (i.e.,  $120,000  -  $40,000  (the 
ADSP  amount  for  the  old  T  assets  over  the 
sum  of  new  T's  liabilities  immediately  after 
the  acquisition  date)  "  .20  (the  proportion  of 
T  stock  retained  by  Si)). 

Example  7.  (i)  The  facts  are  the  same  as  in 
Example  6,  except  that  K,  a  shareholder 
unrelated  to  T  or  P,  owns  the  20  percent  of 
the  T  stock  that  is  not  acquired  by  P  in  the 
qualified  stock  purchase.  K's  basis  in  its  T 
stock  is  $5,000. 

(ii)  The  consequences  to  P,  T,  and  Si  are 
the  same  as  in  Example  6. 

(iii)  Under  paragraph  (d)(6)(iii)  of  this 
section,  K  recognizes  no  gain  or  loss,  and  K's 
basis  in  its  T  stock  remains  at  $5,000. 

Example  8.  (i)  The  facts  are  the  same  as  in  , 
Example  5,  except  that  the  equipment  is  held 
by  Tl,  a  wholly-owned  subsidiary  of  T,  and 
a  section  338(h)(10)  election  is  also  made  for 


Tl.  The  Tl  stock  has  a  fair  market  value  of 
$60,000.  Tl  has  no  assets  other  than  the 
equipment  and  no  liabilities.  Si  pays  old  T's 
and  old  Tl's  allocable  shares  of  the  selling 
group's  consolidated  tax  liability  for  Year  2 
including  the  tax  liability  for  T  and  Tl's 
deemed  sale  tax  consequences. 

(ii)  ADSP  for  T  is  $120,000,  allocated 
$66,667  to  the  land  and  $53,333  to  the  stock. 
Old  T's  deemed  sale  results  in  $16,667  of 
capital  gain  on  its  deemed  sale  of  the  land. 
Under  paragraph  (d)(5)(iii)  of  this  section,  old 
T  does  not  recognize  gain  or  loss  on  its 
deemed  sale  of  the  Tl  stock.  See  section  332. 

(iii)  ADSP  for  Tl  is  $53,333  (i.e.,  $53,333 
+  $0  -t-  $0).  On  the  deemed  sale  of  the 
equipment,  Tl  recognizes  ordinary  income  of 
$23,333. 

(iv)  Under  paragraph  (d)(5)(iii)  of  this 
section.  Si  does  not  recognize  gain  or  loss 
upon  its  sale  of  the  old  T  stock  to  P. 

Example  9.  (i)  The  facts  are  the  same  as  in 
Example  8,  except  that  P  already  owns  20 
f>ercent  of  the  T  stock,  which  is  nonrecently 
purchased  stock  with  a  basis  of  $6,000,  and 
that  P  purchases  the  remaining  80  percent  of 
the  T  stock  from  Si  for  $64,000. 

(ii)  The  results  are  the  same  as  in  Example 
8,  except  that  under  paragraph  (d)(1)  of  this 
section  and  §  1.338-5(d),  P  is  deemed  to  have 
made  a  gain  recognition  election  for  its 
nonrecently  purchased  T  stock.  As  a  result, 
P  recognizes  gain  of  $10,000  and  its  basis  in 
the  nonrecently  purchased  T  stock  is 
increased  &t>m  $6,000  to  $16,000.  P's  basis  in 
all  the  T  stock  is  $80,000  (i.e.,  $64,000  -»- 
$16,000).  The  computations  are  as  follows: 

(A)  P's  grossed-up  basis  for  the  recently 
purchased  T  stock  is  $64,000  (i.e.,  $64,000 
(the  basis  of  the  recently  purchased  T  stock) 
X  (1  -  .2)/(.8)  (the  fraction  in  section 
338(b)(4))). 

(B)  P's  basis  amount  for  the  nonrecently 
purchased  T  stock  is  $16,000  (i.e.,  $64,000 
(the  grossed-up  basis  in  the  recently 
purchased  T  stock)  x  (.2)/(1.0  -  .2)  (the 
fraction  in  section  338(b)(3)(B))). 

(C)  The  gain  recognized  on  the  nonrecently 
purchased  stock  is  $10,000  (i.e., 

$16,000 -$6,000). 

Example  10.  (i)  T  is  an  S  corporation 
whose  sole  class  of  stock  is  owned  40  f>ercent 
each  by  A  and  B  and  20  percent  by  C.  T,  A, 


B,  and  C  all  use  the  cash  method  of 
accounting.  A  and  B  each  has  am  adjusted 
basis  of  $10,000  in  the  stock.  C  has  an 
adjusted  basis  of  $5,000  in  the  stock.  A,  B, 
and  C  hold  no  installment  obligations  to 
which  section  453A  applies.  On  March  1  of 
Year  1.  A  sells  its  stock  to  P  for  $40,000  in 
cash  and  B  sells  its  stock  to  P  for  a  $25,000 
note  issued  by  P  and  real  estate  having  a  fair 
market  value  of  $15,000.  The  $25,000  note, 
due  in  full  in  Year  7,  is  not  publicly  traded 
and  bears  adequate  stated  interest.  A  and  B 
have  no  selling  expenses.  T's  sole  asset  is  real 
estate,  which  has  a  value  of  $110,000  and  an 
adjusted  basis  of  $35,000.  Also,  T's  real  estate 
is  encumbered  by  long-outstanding  purchase- 
money  indebtedness  of  $10,000.  The  real 
estate  does  not  have  built-in  gain  subject  to 
section  1374.  A,  B,  and  C  join  with  P  in 
making  a  section  338(h)(10)  election  for  T. 

(ii)  Solely  for  purposes  of  application  of 
sections  453,  453A,  and  453B,  old  T  is 
considered  in  its  deemed  asset  sale  to  receive 
back  from  new  T  the  $25,000  note 
(considered  issued  by  new  T)  and  $75,000  of 
cash  (total  consideration  of  $80,000  paid  for 
all  the  stock  sold,  which  is  then  divided  by 
.80  in  the  grossing-up,  with  the  resulting 
figure  of  $100,000  then  reduced  by  the 
amount  of  the  installment  note).  Absent  an 
election  under  section  453(d).  gain  is 
reported  by  old  T  under  the  installment 
method. 

(iii)  In  applying  the  installment  method  to 
old  T's  deemed  asset  sale,  the  contract  price 
for  old  T's  assets  deemed  sold  is  $100,000, 
the  $110,000  selling  price  reduced  by  the 
indebtedness  of  $10,000  to  which  the  assets 
are  subject.  (The  $110,000  selling  price  is 
itself  the  sum  of  the  $80,000  grossed-up  in 
paragraph  (ii)  above  to  $100,000  and  the 
$10,000  liability.)  Gross  profit  is  $75,000 
($110,000  selling  price  -  old  T's  basis  of 
$35,000).  Old  T's  gross  profit  ratio  is  0.75 
(gross  profit  of  $75,000  +  $100,000  contract 
price).  Thus,  $56,250  (0.75  x  the  $75,000 
cash  old  T  is  deemed  to  receive  in  Year  1) 
is  Year  1  gain  attributable  to  the  sale,  and 
$18,750  ($75,000  -  $56,250)  is  recovery  of 
basis. 

(iv)  In  itsiiquidation,  old  T  is  deemed  to 
distribute  the  $25,000  note  to  B,  since  B 
actually  sold  the  stock  partly  for  that 
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consideration.  To  the  extent  of  the  remaining 
liquidating  distribution  to  B,  it  is  deemed  to 
receive,  along  with  A  and  C,  the  balance  of 
old  T's  liquidating  assets  in  the  form  of  cash. 
Under  section  453(h),  B,  unless  it  makes  an 
election  under  section  453(d),  is  not  required 
to  treat  the  receipt  of  the  note  as  a  payment 
for  the  T  stock:  P's  payment  of  the  $25,000 
note  in  Year  7  to  B  is  a  payment  for  the  T 
stock.  Because  section  453(h)  applies  to  B, 
old  T's  deemed  liquidating  distribution  of  the 
note  is,  under  section  453B(h),  not  treated  as 
a  taxable  disposition  by  old  T. 

(v)  Under  section  1366,  A  reports  40 
percent,  or  $22,500.  of  old  T's  $56,250  gain 
recognized  in  Year  1.  Under  section  1367, 
this  increases  A's  $10,000  adjusted  basis  in 
the  T  stock  to  $32,500.  Next,  in  old  T's 
deemed  hquidation,  A  is  considered  to 
receive  $40,000  for  its  old  T  shares,  causing 
it  to  recognize  an  additional  $7,500  gain  in 
Yearl. 

(vi)  Under  section  1366,  B  reports  40 
percent,  or  $22,500,  of  old  T's  $56,250  gain 
recognized  in  Year  1.  Under  section  1367, 
this  increases  B's  $10,000  adjusted  basis  in 
its  T  stock  to  $32,500.  Next,  in  old  T's 
deemed  liquidation,  B  is  considered  to 
receive  the  $25,000  note  and  $15,000  of  other 
consideration.  Applying  section  453, 
including  section  453(h),  to  the  deemed 
liquidation,  B's  selling  price  and  contract 
price  are  both  $40,000.  Gross  profit  is  $7,500 
(S40.000  selling  price  -  B's  basis  of 
$32,500).  B's  gross  profit  ratio  is  0.1875 
(gross  profit  of  $7,500  +  $40,000  contract 
price).  Thus.  $2,812.50  (0.1875  x  $15,000)  is 
Year  1  gain  attributable  to  the  deemed 
liquidation.  In  Year  7,  when  the  $25,000  note 
is  paid,  B  has  $4,687.50  (0.1875  x  $25,000) 
of  additional  gain. 

(vii)  Under  section  1366,  C  reports  20 
percent,  or  $11,250,  of  old  T's  $56,250  gain 
recognized  in  Year  1.  Under  section  1367, 
this  increases  C's  $5,000  adjusted  basis  in  its 
T  stock  to  $16,250.  Next,  in  old  T's  deemed 
liquidation,  C  is  considered  to  receive 
$20,000  for  its  old  T  shares,  causing  it  to 
recognize  an  additional  $3,750  gain  in  Year 
1.  Finally,  under  paragraph  (d)(5)(ii)  of  this 
section,  C  is  considered  to  acquire  its  stock 
in  T  on  the  day  after  the  acquisition  date  for 
$20,000  (£ur  market  value  =  grossed-up 
amount  realized  of  $100,000  x  20%).  C's 
holding  period  in  the  stock  deemed  received 
in  new  T  begins  at  that  time. 

(f)  Inapplicability  of  provisions.  The 
provisions  of  section  6043,  §  1.331-l(d), 
and  §  1.332-6  (relatuig  to  information 
returns  and  recordkeeping  requirements 
for  corporate  liquidations)  do  not  apply 
to  the  deemed  liquidation  of  old  T 
under  par^raph  (d)(4)  of  this  section. 

(g)  Requirea  information.  The 
Commissioner  may  exercise  the 
authority  granted  in  section 
338(h)(10)(C)(iii)  to  require  provision  of 
any  information  deemed  necessary  to 
carry  out  the  provisions  of  section 
338(h)(10)  by  requiring  submission  of 
information  on  any  tax  reporting  form. 

}1.338(hK10)-1T    [Rwnovml] 

Par.  8.  Section  1.338(h)(10)-lT  is 
removed. 


Par.  9.  Section  1.338(i)-l  is  added  to 
read  as  follows: 

§1,338<l)-1    Efh»cthM  dates. 

(a)  In  general.  The  provisions  of 

§§  1.338-1  through  1.338-7. 1.338-10 
and  I.338(h)(10}-1  apply  to  any 
qualified  stock  purchase  occurring  after 
March  15.  2001.  For  rules  applicable  to 
qualified  stock  ptncbases  on  or  before 
March  15,  2001.  see  §§  1.338-lT 
through  1.338-7T,  1. 338-1 OT. 
1.338(h)(10)-lT  and  1.338(i>-lT  in 
effect  prior  to  March  16,  2001  (see  26 
CFR  part  1  revised  April  1,  2000). 

(b)  Section  338(h)(l0)  elections  for  S 
corporation  targets.  The  requirements  of 
§§  1.338(h)(10)-lT(c)(2)  and 
1.338(h)(10}-l(c)(2)  that  S  corporation 
shareholders  who  do  not  sell  their  stock 
must  also  consent  to  an  election  imder 
section  338(h)(10)  will  not  invalidate  an 
otherwise  valid  election  made  on  the 
September  1997  revision  of  Form  8023, 
"Elections  Under  Section  338  For 
Corporations  Making  Qualified  Stock 
Ptutrhases."  not  signed  by  the 
nonselling  shareholders,  provided  that 
the  S  corporation  and  all  of  its 
shareholders  (including  nonselling 
shareholders)  report  the  tax 
consequences  consistently  with  the 
results  under  section  338(h)(10). 

S1.338(i)-1T    [RamovMl] 
Par.  10.  Section  1.338(i)-lT  is 

removed. 
Par.  11.  Section  1.1060-1  is  added  to 

read  as  follows: 

S 1 .1060-1    Special  allocatioii  rulM  for 
cartain  aaaat  acquialtiona. 

(a)  Scope — (1)  In  general.  This  section 
prescribes  rules  relating  to  the 
requirements  of  section  1060.  which,  in 
the  case  of  an  applicable  asset 
acquisition,  requires  the  transferor  (the 
seller)  and  the  transferee  (the  purchaser] 
each  to  allocate  the  consideration  paid 
or  received  in  the  transaction  among  the 
assets  transferred  in  the  same  manner  as 
amoimts  are  allocated  under  section 
338(b)(5)  (relating  to  the  allocation  of 
adjusted  grossed-up  basis  among  the 
assets  of  the  target  corporation  when  a 
section  338  election  is  made).  In  the 
case  of  an  applicable  asset  acquisition 
described  in  paragraph  (b)(1)  of  this 
section,  sellers  and  purchasers  must 
allocate  the  consideration  under  the 
residual  method  as  described  in 
§§  1.338-6  and  1.338-7  in  order  to 
determine,  respectively,  the  amoimt 
realized  from,  and  the  basis  in.  each  of 
the  transferred  assets.  For  rules  relating 
to  distributions  of  partnership  property 
or  transfers  of  partnership  interests 
which  are  subject  to  section  1060(d),  see 
§1.755-2T. 


(2)  Effective  date.  The  provisions  of 
this  section  apply  to  any  asset 
acquisition  occiuring  after  March  15. 
2001.  For  rules  applicable  to  asset 
acquisitions  on  or  before  March  15, 
2001.  see  §  1.1060-lT  in  effect  prior  to 
March  16,  2001  (see  26  CFR  pari  1 
revised  April  1.  2000). 

(3)  Outline  of  topics.  In  order  to 
facilitate  the  use  of  this  section,  this 
paragraph  (a)(3)  lists  the  major 
paragraphs  in  this  section  as  follows: 

(a)  Scope. 

(1)  In  general. 

(2)  Effective  date. 

(3)  Outline  of  topics. 

(b)  Applicable  asset  acquisition. 

(1)  In  general. 

(2)  Assets  constituting  a  trade  or  business, 
(i)  In  general. 

(ii)  Goodwill  or  going  concern  value, 
(iii)  Factors  indicating  goodwill  or  going 
concern  value. 

(3)  Examples. 

(4)  Asymmetrical  transfers  of  assets. 

(5)  Related  transactions. 

(6)  More  than  a  single  trade  or  business. 

(7)  Covenant  entered  into  by  the  seller. 

(8)  Partial  non-recognition  exchanges. 

(c)  Allocation  of  consideration  among  assets 
under  the  residual  method. 

(1)  Consideration. 

(2)  Allocation  of  consideration  among  assets. 

(3)  Certain  costs. 

(4)  Effect  of  agreement  between  parties. 

(d)  Examples. 

(e)  Reporting  requirements. 

(1)  Applicable  asset  acquisitions, 
(i)  In  general. 

(ii)  Time  and  manner  of  reporting. 

(A)  In  general. 

(B)  Additional  reporting  requirement. 

(2)  Transfers  of  interests  in  partnerships. 

(b)  Applicable  asset  acquisition — (1) 
In  general.  An  appUcable  asset 
acquisition  is  any  transfer,  whether 
direct  or  indirect,  of  a  group  of  assets  if 
the  assets  transferred  constitute  a  trade 
or  business  in  the  hands  of  either  the 
seller  or  the  pinchaser  and,  except  as 
provided  in  paragraph  (b)(8)  of  this 
section,  the  purchaser's  basis  in  the 
transferred  assets  is  determined  wholly 
by  reference  to  the  purchaser's 
consideration. 

(2)  Assets  constituting  a  trade  or 
business — (i)  In  general.  For  piuposes  of 
this  section,  a  group  of  assets  constitutes 
'  a  trade  or  business  if — 

(A)  The  use  of  such  assets  would 
constitute  an  active  trade  or  business 
tmder  section  355;  or 

(B)  Its  character  is  such  that  goodwill 
or  going  concern  value  could  under  any 
circumstances  attach  to  such  group. 

(ii)  Goodwill  or  going  concern  value. 
Goodwill  is  the  value  of  a  trade  or 
business  attributable  to  the  expectancy 
of  continued  customer  patronage.  This 
expectancy  may  be  due  to  the  name  or 
reputation  of  a  trade  or  business  or  any 
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other  factor.  Going  concern  value  is  the 
additional  value  that  attaches  to 
property  because  of  its  existence  as  an 
integral  pari  of  an  ongoing  business 
activity.  Going  concern  value  includes 
the  value  attributable  to  the  ability  of  a 
trade  or  business  (or  a  part  of  a  trade  or 
business)  to  continue  functioning  or 
generating  income  without  interruption 
notwithstanding  a  change  in  ownership- 
It  also  includes  the  value  that  is 
attributable  to  the  immediate  use  or 
availability  of  an  acquired  trade  or 
business,  such  as,  for  example,  the  use 
of  the  revenues  or  net  earnings  that 
otherwise  would  not  be  received  diuing 
any  period  if  the  acquired  trade  or 
business  were  not  available  or 
operational. 

(iii)  Factors  indicating  goodwill  or 
going  concern  value.  In  making  the 
determination  in  this  paragraph  (b)(2), 
all  the  facts  and  circumstances 
surrounding  the  transaction  are  taken 
into  accoimt.  Whether  sufficient 
consideration  is  available  to  allocate  to 
goodwill  or  going  concern  value  after 
the  residual  method  is  applied  is  not 
relevant  in  determining  whether 
goodwill  or  going  concern  value  could 
attach  to  a  group  of  assets.  Factors  to  be 
considered  include — 

(A)  The  presence  of  any  intangible 
assets  (whether  or  not  those  assets  are 
section  197  intangibles),  provided, 
however,  that  the  transfer  of  such  an 
asset  in  the  absence  of  other  assets  will 
not  be  a  trade  or  business  for  purposes 
of  section  1060; 

(B)  The  existence  of  an  excess  of  the 
total  consideration  over  the  aggregate 
book  value  of  the  tangible  and 
intangible  assets  purchased  (other  than 
goodwill  and  going  concern  value)  as 
shown  in  the  financial  accounting  books 
and  records  of  the  purchaser;  and       * 

(C)  Related  transactions,  including 
lease  agreements,  licenses,  or  other 
similar  agreements  between  the 
purchaser  and  seller  (or  managers, 
directors,  owners,  or  employees  of  the 
seller)  in  connection  with  the  transfer. 

(3)  Examples.  The  following  examples 
illustrate  paragraphs  (b)(1)  and  (2)  of 
this  section: 

Example  I.  S  is  a  high  grade  machine  shop 
that  manufactures  microwave  connectors  in 
limited  quantities.  It  is  a  successful  company 
with  a  reputation  within  the  industry  and 
among  its  customers  for  manufacturing 
unique,  high  quality  products.  Its  tangible 
assets  consist  primarily  of  ordinary 
machinery  for  working  metal  and  plating.  It 
has  no  secret  formulas  or  patented  drawings 
of  value.  P  is  a  company  that  dasigns, 
manufactures,  and  markets  electronic 
components.  It  wants  to  establish  an 
iounediate  presence  in  the  microwave 
industry,  an  area  in  which  it  previously  has 
not  been  engaged.  P  is  acquiring  assets  of  a 


number  of  smaller  companies  and  hopes  that 
these  assets  will  collectively  allow  it  to  offer 
a  broad  product  mix.  P  acquires  the  assets  of 
S  in  order  to  augment  its  product  mix  and 
to  promote  its  presence  in  the  microwave 
industry.  P  will  not  use  the  assets  acquired 
from  S  to  manufacture  microwave 
connectors.  The  assets  transferred  are  assets 
that  constitute  a  trade  or  business  in  the 
hands  of  the  seller.  Thus.  P's  purchase  of  S's 
assets  is  an  applicable  asset  acquisition.  The 
fact  that  P  will  not  use  the  assets  acquired 
from  S  to  continue  the  business  of  S  does  not 
affect  this  conclusion. 

Example  2.  S,  a  sole  proprietor  who 
operates  a  car  wash,  both  leases  the  building 
housing  the  car  wash  and  sells  all  of  the  car 
wash  equipment  to  P.  S's  use  of  the  building 
and  the  car  wash  equipment  constitute  a 
trade  or  business.  P  begins  operating  a  car 
wash  in  the  building  it  leases  from  S. 
Because  the  assets  transferred  together  with 
the  asset  leased  are  assets  which  constitute 
a  trade  or  business,  P's  purchase  of  S's  assets 
is  an  applicable  asset  acquisition. 

Example  3.  S,  a  corporation,  owns  a  retail 
store  business  in  State  X  and  conducts 
activities  in  connection  with  that  business 
enterprise  that  meet  the  active  trade  or 
business  requirement  of  section  355.  P  is  a 
minority  shareholder  of  S.  S  distributes  to  P 
all  the  assets  of  S  used  in  S's  retail  business 
in  State  X  in  complete  redemption  of  P's 
stock  in  S  held  by  P.  The  distribution  of  S's 
assets  in  redemption  of  P's  stock  is  treated  as 
a  sale  or  exchange  under  sections  302(a)  and 
302(b)(3),  and  P's  basis  in  the  assets 
distributed  to  it  is  determined  wholly  by 
reference  to  the  consideration  paid,  the  S 
stock.  Thus,  S's  distribution  of  assets 
constituting  a  trade  or  business  to  P  is  an 
applicable  asset  acquisition. 

Example  4.  S  is  a  manufacturing  company 
with  an  internal  financial  bookkeeping 
department.  P  is  in  the  business  of  providing 
a  financial  bookkeeping  service  on  a  contract 
basis.  As  part  of  an  agreement  for  P  to  begin 
providing  financial  bookkeeping  services  to 
S,  P  agrees  to  buy  all  of  the  assets  associated 
with  S's  internal  bookkeeping  operations  and 
provide  employment  to  any  of  S's 
bookkeeping  department  employees  who 
choose  to  accept  a  position  with  P.  In 
addition  to  selling  P  the  assets  associated 
with  its  bookkeeping  operation,  S  will  enter 
into  a  long  term  contract  with  P  for 
bookkeeping  services.  Because  assets 
transferred  from  S  to  P,  along  with  the  related 
contract  for  bookkeeping  services,  are  a  trade 
or  business  in  the  hands  of  P,  the  sale  of  the 
bookkeeping  assets  from  S  to  P  is  an 
applicable  asset  acquisition. 

(4)  Asymmetrical  transfers  of  assets.  A 
pmchaser  is  subject  to  section  1060  if — 

(i)  Under  general  principles  of  tax 
law,  the  seller  is  not  treated  as 
transferring  the  same  assets  as  the 
purchaser  is  treated  as  acquiring; 

(ii)  The  assets  acquired  by  the 
ptnchaser  constitute  a  trade  or  business; 
and 

(iii)  Except  as  provided  in  paragraph 
(b)(8)  of  this  section,  the  purchaser's 
basis  in  the  transferred  assets  is 


determined  wholly  by  reference  to  the 
purchaser's  consideration. 

(5)  Related  transactions.  Whether  the 
assets  transferred  constitute  a  trade  or 
business  is  determined  by  aggregating 
all  transfers  from  the  seller  to  the 
piut:haser  in  a  series  of  related 
transactions.  Except  as  provided  in 
paragraph  (b)(8)  of  this  section,  all 
assets  transferred  fit)m  the  seller  to  the 
purchaser  in  a  series  of  related 
transactions  are  included  in  the  group  of 
assets  among  which  the  consideration 
paid  or  received  in  such  series  is 
allocated  under  the  residual  method. 
The  principles  of  §  1.338-l(c)  are  also 
applied  in  determining  whicb  assets  are 
included  in  the  group  of  assets  among 
which  the  consideration  paid  or 
received  is  allocated  under  the  residual 
method. 

(6)  More  than  a  single  trade  or 
business.  If  the  assets  transferred  from  a 
seller  to  a  piuxhaser  include  more  than 
one  trade  or  business,  then,  in  applying 
this  section,  all  of  the  assets  transferred 
(whether  or  not  transferred  in  one 
transaction  or  a  series  of  related 
transactions  and  whether  or  not  part  of 
a  trade  or  business)  are  treated  as  a 
single  trade  or  business. 

(7)  Covenant  entered  into  by  the 
seller.  If.  in  connection  with  an 
applicable  asset  acquisition,  the  seller 
enters  into  a  covenant  (e.g.,  a  covenant 
not  to  compete)  with  the  purchaser,  that 
covenant  is  treated  as  an  asset 
transferred  as  part  of  a  trade  or  business. 

(8)  Partial  non-recognition  exchanges. 
A  transfer  may  constitute  an  appUcable 
asset  acquisition  notwithstanding  the 
fact  that  no  gain  or  loss  is  recognized 
with  respect  to  a  portion  of  the  group  of 
assets  transferred.  All  of  the  assets 
transferred,  including  the  non- 
recognition  assets,  are  taken  into 
accotmt  in  determining  whether  the 
group  of  assets  constitutes  a  trade  or 
business.  The  allocation  of 
consideration  luider  paragraph  (c)  of 
this  section  is  done  without  taking  into 
account  either  the  non-recognition 
assets  or  the  amoimt  of  money  or  other 
property  that  is  treated  as  transferred  in 
exchange  for  the  non-recognition  assets 
(together,  the  non-recognition  exchange 
property).  The  basis  in  and  gain  or  loss 
recognized  with  respect  to  the  non- 
recognition  exchange  property  are 
determined  under  such  rules  as  would 
otherwise  apply  to  an  exchange  of  such 
property.  The  amoimt  of  the  money  and 
other  property  treated  as  exchanged  for 
non-recognition  assets  is  the  amount  by 
which  the  fair  market  value  of  the  non- 
recognition  assets  transferred  by  one 
party  exceeds  the  fair  market  value  of 
the  non-recognition  assets  transferred  by 
the  other  (tn  the  extent  of  the  money 
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and  the  fair  market  value  of  property 
transferred  in  the  exchange).  The  money 
and  other  property  that  are  treated  as 
transferred  in  exchange  for  the  non- 
recognition  assets  (and  which  are  not 
included  among  the  assets  to  which 
section  1060  applies)  are  considered  to 
come  from  the  following  assets  in  the 
following  order:  first  from  Class  I  assets, 
then  from  Class  n  assets,  then  from 
Class  m  assets,  then  from  Class  IV 
assets,  then  from  Class  V  assets,  then 
from  Class  VI  assets,  and  then  from 
Class  Vn  assets.  For  this  purpose, 
liabilities  assumed  (or  to  which  a  non- 
recognition  exchange  property  is 
subject)  are  treated  as  Class  I  assets.  See 
Example  1  in  paragraph  (d)  of  this 
section  for  an  example  of  the 
application  of  section  1060  to  a  single 
transaction  which  is,  in  part,  a  non- 
recognition  exchange. 

(c)  Allocation  of  consideration  among 
assets  under  the  residual  method — (1) 
Consideration.  The  seller's 
consideration  is  the  amount,  in  the 
aggregate,  realized  from  selling  the 
assets  in  the  applicable  asset  acquisition 
under  section  1001(b).  The  piutihaser's 
consideration  is  the  amoimt,  in  the 
aggregate,  of  its  cost  of  purchasing  the 
assets  in  the  applicable  asset  acquisition 
that  is  properly  taken  into  account  in 
basis. 

(2)  Allocation  of  consideration  among 
assets.  For  purposes  of  determining  the 
seller's  amoimt  realized  for  each  of  the 
assets  sold  in  an  applicable  asset 
acquisition,  the  seller  allocates 
consideration  to  all  the  assets  sold  by 
using  the  residual  method  under 

S§  1.338-6  and  1.338-7,  substituting 
consideration  for  ADSP.  For  piuposes  of 
determining  the  purchaser's  basis  in 
each  of  the  assets  piuchased  in  an 
applicable  asset  acquisition,  the 
purchaser  allocates  consideration  to  all 
the  assets  purchased  by  using  the 
residual  method  under  §§  1.338-6  and 
1.338-7,  substituting  consideration  for 
AGUB.  In  allocating  consideration,  the 
rules  set  forth  in  paragraphs  (c)(3)  and 
(4)  of  this  section  apply  in  addition  to 
the  rules  in  §§  1.338-6  and  1.338-7. 

(3)  Certain  costs.  The  seller  and 
purchaser  each  adjusts  the  amount 
allocated  to  an  individual  asset  to  take 
into  account  the  specific  identifiable 
costs  incurred  in  transferring  that  asset 
in  connection  with  the  applicable  asset 
acquisition  (e.g.,  real  estate  transfer 
costs  or  security  interest  perfection 
costs).  Costs  so  allocated  increase,  or 
decrease,  as  appropriate,  the  total 
consideration  that  is  allocated  imder  the 
residual  method.  No  adjustment  is  made 
to  the  amount  allocated  to  an  individual 
asset  for  general  costs  associated  with 
the  applicable  asset  acquisition  as  a 


whole  or  with  groups  of  assets  included 
therein  (e.g.,  non-specific  appraisal  fees 
or  accounting  fees).  These  latter 
amounts  are  taken  into  account  ordy 
indirectly  through  their  effect  on  the 
total  consideration  to  be  allocated. 

(4)  Effect  of  agreement  between 
parties.  If,  in  connection  with  an 
applicable  asset  acquisition,  the  seller 
and  purchaser  agree  in  writing  as  to  the 
allocation  of  any  amount  of 
consideration  to,  or  as  to  the  fair  market 
value  of,  any  of  the  assets,  such 
agreement  is  binding  on  them  to  the 
extent  provided  in  this  paragraph  (c)(4). 
Nothing  in  this  paragraph  (c)(4)  restricts 
the  Commissioner's  authority  to 
challenge  the  allocations  or  values 
arrived  at  in  an  allocation  agreement. 
This  paragraph  (c)(4)  does  not  apply  if 
the  parties  are  able  to  refute  the 
allocation  or  valuation  under  the 
standards  set  forth  in  Commissioner  v. 
Danielson,  378  F.2d  771  (3d  Cir.),  cert, 
denied,  389  U.S.  858  (1967)  (a  party 
wishing  to  challenge  the  tax 
consequences  of  an  agreement  as 
construed  by  the  Commissioner  must 
offer  proof  that,  in  an  action  between 
the  parties  to  the  agreement,  would  be 
admissible  to  alter  that  construction  or 
show  its  unenforceability  because  of 
mistake,  imdue  influence,  fraud,  diuess, 
etc.). 

(d)  Examples.  The  following  examples 
illustrate  this  section: 

Example  I.  (i)  On  January  1,  2001,  A 
transfers  assets  X,  Y,  and  Z  to  B  in  exchange 
for  assets  D,  E,  and  F  plus  $1,000  cash. 

(ii)  Assume  the  exchange  of  assets 
constitutes  an  exchange  of  like-kind  property 
to  which  section  1031  applies.  Assume  also 
that  goodwill  or  going  concern  value  could 
under  any  circumstances  attach  to  each  of  the 
DEF  and  XYZ  groups  of  assets  and,  therefore, 
each  group  constitutes  a  trade  or  business 
under  section  1060. 

(iii)  Assume  the  fair  market  values  of  the 
assets  and  the  amount  of  money  transferred 
are  as  follows: 


Asset 

Fair 
market 
value 

By  A: 

X 

$400 

Y 

400 

Z  

200 

Total 

1  000 

ByB: 
D 

40 

E 

30 

F 

30 

Cash  (amount)  

1  000 

Total 

1,100 

under  paragraph  (c)  of  this  section,  the  like- 
kind  assets  exchanged  and  any  money  or 
other  property  that  are  treated  as  transferred 
in  exchange  for  the  like-kind  property  are 
excluded  from  the  application  of  section 
1060. 

(v)  Since  assets  X,  Y,  and  Z  are  like-kind 
property,  they  are  excluded  from  the 
application  of  the  section  1060  allocation 
rules. 

(vi)  Since  assets  D,  E,  and  F  are  like-kind 
property,  they  are  excluded  from  the 
application  of  the  section  1060  allocation 
rules.  Thus,  the  allocation  rules  of  section 
1060  do  not  apply  in  determining  B's  gain  or 
loss  with  respect  to  the  disposition  of  assets 
D,  E,  and  F,  and  the  allocation  rules  of 
section  1060  and  paragraph  (c)  of  this  section 
are  not  applied  to  determine  A's  bases  of 
assets  D,  E,  and  F.  In  addition,  $900  of  the 
$1,000  cash  B  gave  to  A  for  A's  like-kind 
assets  (X,  Y,  and  Z)  is  treated  as  transferred 
in  exchange  for  the  like-kind  property  in 
order  to  equalize  the  fail  market  values  of  the 
like-kind  assets.  Therefore,  $900  of  the  cash 
is  excluded  from  the  application  of  the 
section  1060  allocation  rules. 

(vii)  $100  of  the  cash  is  allocated  under 
section  1060  and  paragraph  (c)  of  this 
section. 

(viii)  A  received  $100  that  must  be 
allocated  imder  section  1060  and  paragraph 
(c)  of  this  section.  Since  A  transferred  no 
Class  I,  n,  m,  IV,  V,  or  VI  assets  to  which 
section  1060  applies,  in  determining  its 
amount  realized  for  the  part  of  the  exchange 
to  which  section  1031  does  not  apply,  the 
$100  is  allocated  to  Class  VII  assets  (goodwill 
and  going  concern  value). 

(ix)  B  gave  A  $100  that  must  be  allocated 
under  section  1060  and  paragraph  (c)  of  this 
section.  Since  B  received  from  A  no  Class  I, 

II,  m,  IV,  V,  or  VI  assets  to  which  section 
1060  applies,  the  $100  consideration  is 
allocated  by  B  to  Class  VII  assets  (goodwill 
and  going  concern  value). 

Example  2.  (i)  On  January  1,  2001,  S,  a 
sole  proprietor,  sells  to  P,  a  corporation,  a 
group  of  assets  that  constitutes  a  trade  or 
business  under  paragraph  (b)(2)  of  this 
section.  S,  who  plans  to  retire  immediately, 
also  executes  in  P's  favor  a  covenant  not  to 
compete.  F  pays  S  $3,000  in  cash  and 
assumes  $1,000  in  liabilities.  Thus,  the  total 
consideration  is  $4,000. 

(ii)  On  the  purchase  date,  P  and  S  also 
execute  a  separate  agreement  that  states  that 
the  fair  market  values  of  the  Class  II,  Class 

III.  Class  V.  and  Class  VI  assets  S  sold  to  P 
are  as  follows: 


(iv)  Under  paragraph  (b)(8)  of  this  section, 
for  purposes  of  allocating  consideration 


Asset 
dass 

Asset 

Fair 
market 
value 

II  

Actively  traded  securities 
Total  Class  II  

$500 

500 

Accounts  receivat)le  

Total  Class  III  

Ill  

200 

200 

Fumiture  and  fixtures  

Building  

Land 

V  

800 
800 
200 

Federal  Register /Vol.  66,  No.  30 /Tuesday,  February  13,  2001 /Rules  and  Regulations  9957 


Asset 
dass 

Asset 

Fair 
market 
value 

irt 

Equipment ...., 

Total  Class  V 

400 

2,200 

Covenant  not  to  compete 
Total  Class  VI 

900 

900 

(iii)  P  and  S  each  allocate  the  consideration 
in  the  transaction  among  the  assets 
transferred  under  paragraph  (c)  of  this 
section  in  accordance  with  the  agreed  upon 
fair  market  values  of  the  assets,  so  that  $500 
is  allocated  to  Class  II  assets,  $200  is 
allocated  to  the  Class  m  asset,  $2,200  is 
allocated  to  Class  V  assets,  $900  is  allocated 
to  Class  VI  assets,  and  $200  ($4,000  total 
consideration  less  $3,800  allocated  to  assets 
in  Classes  II,  III,  V,  and  VI)  is  allocated  to  the 
Class  VII  assets  (goodwill  and  going  concern 
value). 

(iv)  In  connection  with  the  examination  of 
P's  return,  the  Commissioner,  in  determining 
the  fair  market  values  of  the  assets 
transferred,  may  disregard  the  parties' 
agreement.  Assume  that  the  Commissioner 
correctly  determines  that  the  fair  market 
value  of  the  covenant  not  to  compete  was 
S500.  Since  the  allocation  of  consideration 
among  Class  II,  III,  V,  and  VI  assets  results 
in  allocation  up  to  the  fair  market  value 
limitation,  the  S600  of  unallocated 
consideration  resulting  from  the 
Commissioner's  redetermination  of  the  value 
of  the  covenant  not  to  compete  is  allocated 
to  Class  Vn  assets  (goodwill  and  going 
concern  value). 

(e)  Reporting  requirements — (1) 
Applicable  asset  acquisitions — (i)  In 
general.  Unless  otherwise  excluded 
from  this  requirement  by  the 
Commissioner,  the  seller  and  the 
ptux:haser  in  an  applicable  asset 
acquisition  each  must  report 
information  concerning  the  amoimt  of 
consideration  in  the  transaction  and  its 
allocation  among  the  assets  transferred. 
They  also  must  report  information 
concerning  subsequent  adjustments  to 
consideration. 

(ii)  Time  and  manner  of  reporting — 
(A)  In  general.  The  seller  and  the 
purchaser  each  must  file  asset 
acquisition  statements  on  Form  8594, 
"Asset  Allocation  Statement,"  with 
their  income  tax  returns  or  returns  of 
income  for  the  taxable  year  that 
includes  the  first  date  assets  are  sold 
pursuant  to  an  applicable  asset 
acquisition.  This  reporting  requirement 
applies  to  all  asset  acquisitions 
described  in  this  section.  For  reporting 
requirements  relating  to  asset 
acquisitions  occurring  before  March  16, 
2001,  as  described  in  paragraph  (a)(2)  of 
this  section,  see  the  temporary 
regulations  under  section  1060  in  effect 
prior  to  March  16,  2001  (see  26  CFR  part 
1  revised  April  1,  2000). 


(B)  Additional  reporting  requirement. 
When  an  increase  or  decrease  in 
consideration  is  taken  into  account  after 
the  close  of  the  first  taxable  year  that 
includes  the  first  date  assets  are  sold  in 
an  applicable  asset  acquisition,  the 
seller  and  the  purchaser  each  must  file 
a  supplemental  asset  acquisition 
statement  on  Form  8594  with  the 
income  tax  return  or  return  of  income 
for  the  taxable  year  in  which  the 
increase  (or  decrease)  is  properly  taken 
into  account. 

(2)  Transfers  of  interests  in 
partnerships.  For  reporting 
requirements  relating  to  the  transfer  of 
a  partnership  interest,  see  §  1.755-2T{c). 

§1.1 060-1 T    [Removed] 
Par.  12.  Section  1.1060-lT  is 

removed. 
Par.  13.  Section  1.1361-1  is  amended 

as  follows: 

1.  Redesignate  paragraph  (l)(2)(v)  as 
paragraph  (l)(2)(vi). 

2.  Add  a  new  paragraph  (l)(2)(v). 
The  addition  reads  as  follows: 

§  1 .1361-1    S  corporation  defined. 

***** 

(D*  *  * 

(2)*   *   * 

(v)  Special  rule  for  section  338(h)(10) 
elections.  If  the  shareholders  of  an  S 
corporation  sell  their  stock  in  a 
transaction  for  which  an  election  is 
made  under  section  338(h)(10)  and 
§  1.338(h)(10)-l,  the  receipt  of  varying 
amounts  per  share  by  the  shareholders 
will  not  cause  the  S  corporation  to  have 
more  than  one  class  of  stock,  provided 
that  the  varying  amounts  are  determined 
in  arm's  length  negotiations  with  the 
purchaser. 
***** 

Par.  14.  Section  1.1361-4  is  amended 
by  removing  the  last  two  sentences  of 
paragraph  (b)(4)  and  adding  three 
sentences  to  read  as  follows: 

§1.1361-4    Effect  of  QSub  election. 

***** 

(b)*  *  * 

(4)  Coordination  with  section  338 
election.  *  *  *  If  an  S  corporation 
makes  an  election  under  section  338 
(without  a  section  338(h)(10)  election) 
with  respect  to  a  target,  the  target  must 
fil^  a  final  return  as  a  C  corporation 
reflecting  the  deemed  sale.  See  §  1.338- 
10(a).  If  the  target  was  an  S  corporation 
on  the  day  before  the  acquisition  date, 
the  final  return  as  a  C  corporation  must 
reflect  the  activities  of  the  target  for  the 
acquisition  date,  including  the  deemed 
sale.  See  §1.338-10(a)(3). 
***** 

Par.  15.  Section  1.1502-76  is 
amended  by  adding  a  parenthetical  at 


the  end  of  paragraph  (b)(l)(ii)(B)(3)  and 
before  the  semicolon  to  read  as  follows: 

§1.1 502-76    Taxable  year  of  members  of 
group. 

***** 

(b)*  *  * 
(D*  *  * 
(u)*  *  • 
(B)*  *  * 
(3)*  *   *(butsee§1.338-l(d))*  *  * 


PART  602— 0MB  CONTROL  NUMBERS 
UNDER  PAPERWORK  REDUCTION 
ACT 

Par.  16.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 

Par.  17.  In  §  602.101,  paragraph  (b)  is 
amended  by  removing  the  entries  for 
§§1.338-2T,  1.338-5T,  1.338-lOT, 
1.338(h)(10)-lT,  and  1.1060-lT  bom 
the  table  and  adding  new  entries  to  the 
table  in  numerical  order  to  read  as 
follows: 

§  602.1 01     0MB  Control  numbers. 

***** 

(b)*  *  * 


CFR  part  or  section  where 
identified  and  described 


Current 
OMB  con- 
trol No. 


1.338-2 1545-1658 

1.338-5  1545-1658 

1.338-10  : 1545-1658 

1.338(h)(10)-1   1545-1658 

*  •  •  •  • 

1.1060-1  1545-1658 


Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 

Approved:  JanuarA'  4,  2001. 
Jonathan  Talisman, 
Assistant  Secretary  of  the  Treasury  (Tax 
Policy). 
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SUMMARY:  This  document  contains 
temporary  regulations  relating  to 
additions  to  the  list  of  items  of 
information  disclosed  to  the  Bureau  of 
the  Census  for  use  in  the  Longitudinal 
Employer-Household  Dynamics  (LEHD) 
project  and  the  Survey  of  Income  and 
Program  Participation  (SIPP)  project. 
These  regulations  provide  guidance  to 
IRS  and  Social  Seciuity  Administration 
(SSA)  personnel  responsible  for 
disclosing  the  information.  The  text  of 
the  temporary  regulations  also  serves  as 
the  text  of  the  proposed  regulations  set 
forth  in  the  notice  of  proposed 
rulemaking  on  this  subject  in  the 
Proposed  Rules  section  of  this  issue  of 
the  Federal  Register. 
DATES:  Effective  Date:  These  regulations 
are  effective  February  13,  2001. 

Applicability  Date:  For  dates  of 
applicability,  see  §301.6103(j)(l)-lT(e) 
of  these  regulations.  - 
FOR  FURTHER  INFORMATION  CONTACT: 
Stuart  Murray,  (202)  622-4580  (not  a 
toll-free  number). 

Background 

Under  section  6103(j)(l),  upon  written 
request  from  the  Secretary  of  Conunerce, 
the  Secretary  is  to  furnish  to  the  Bureau 
of  the  Census  (Bureau)  tax  retiun 
information  that  is  prescribed  by 
Treasury  regulations  for  the  purpose  of, 
but  only  to  the  extent  necessary  in, 
structuring  censuses  and  national 
economic  accounts  and  conducting 
related  statistical  activities  authorized 
by  law.  Section  301.6103(j)(l}-l  of  the 
regidations  further  defines  such 
purposes  by  reference  to  13  U.S.C. 
Chapter  5  and  provides  an  itemized 
description  of  the  return  information 
authorized  to  be  disclosed  for  such 
purposes.  Section  301.6103(j)(l}-l(b)(5) 
of  the  regulations  provides  a  list  of 
information  provided  to  the  Social 
Seoirity  Administration  (SSA)  pursuant 
to  Internal  Revenue  Code  section 
6103{1)(1)(A)  or  (5)  that  officers  or 
employees  of  SSA  may  disclose  to  the 
Bureau.  Periodically,  the  disclosiue 
regulations  are  amended  to  reflect  the 
changing  needs  of  the  Bureau  for  data 
for  its  statutorily  authorized  statistical 
activities. 

This  dociunent  adopts  temporary 
regulations  that  authorize  IRS  and  SSA 
personnel  to  disclose  the  additional 
items  of  return  information  that  have 
been  requested  by  the  Secretary  of 
Commerce  for  specified  purposes 
related  to  the  LEHD  and  SIPP  projects. 

Except  for  §  301.6103(j)(l)-lT(b)(2)(v) 
and  (vi);  (b)(3)(xxiii),  (xxiv),(xxv).  (xxvi), 
(xxvii)  and  (xxviii);  and  (b)(5)(iii) .  (iv), 
and  (v);  the  text  of  the  temporary 
regulations  is  the  same  as  26  CFR 


301.6103(j)(l)-l.  The  changes  made  by 
§  301.6103(j)(l)-lT(b)(2)(v)  and  (vi); 
(b)(3)(xxiii),  (xxiv),  (xxv),  (xxvi),  (xxvii) 
and  (xxviii);  and  (b)(5)(iii),  (iv),  and  (v); 
are  discussed  below. 

Explanation  of  Provisions 

By  letter  dated  March  27,  2000,  the 
Secretary  of  Commerce  requested  that 
additional  items  of  return  information 
be  disclosed  to  the  Bureau  for  piuposes 
related  to  the  Longitudinal  Employer- 
Household  Dynamics  (LEHD)  project. 
The  request  indicates  that  the  Bureau  is 
ready  to  begin  a  joint  project  with  SSA 
to  develop  data  files  that  contain  linked 
information,  matching  selected  worker 
and  employer  records  for  statistical 
research,  in  order  to  improve  programs 
at  the  Bxireau  and  SSA.  The  linked 
information  will  come  from  the 
Bureau's  demographic  and  economic 
censuses  and  surveys,  the  Bureau's 
Standard  Statistical  Establishment  List 
(SSEL),  which  includes  business  tax 
information,  and  SSA's  administrative 
records.  The  Biu^au's  component  of  this 
project,  the  LEHD  project,  will  enable 
the  Biu^au  to  conduct  studies  that  are 
intended  to  improve  the  quality  of  the 
Bureau's  core  demographic  and 
economic  censuses  and  surveys,  which 
are  Bureau  activities  authorized  under 
13  U.S.C.  Chapter  5. 

The  Bureau  has  specificaUy  requested 
information  from  SSA's  Master  Earnings 
File  (MEF),  which  contains  information 
from  IRS  Form  W-2  and  Form  1040SE. 
The  IRS  information  contained  in  SSA's 
MEF  will  permit  the  Bureau  to  link 
employee  data  with  employer  data.  The 
Bureau  has  requested  Social  Security 
Numbers  (SSNs)  and  Employer 
Identification  Numbers  (EINs)  to  link 
the  employee  and  employer  data. 

The  Bureau  has  also  requested  the 
disclosiue  of  wages,  tips,  and  other 
compensation  and  deferred  wages  from 
the  Form  W-2.  The  Bureau  indicated 
that  it  wants  this  detailed  earnings 
record  information  because  it  is 
provided  separately  for  eaph  employer 
of  the  employee;  it  covers  aU  persons 
with  wages,  including  nonfilers  and 
other  non-covered  employees;  and  it 
provides  specific  information  on 
deferred  compensation,  such  as 
retirement  contributions. 

By  letter  dated  August  2,  2000,  the 
Secretary  of  Conunerce  requested 
additional  items  of  information  for 
piuposes  related  to  the  Bureau's  Siuvey 
of  Income  and  Program  Participation 
(SIPP)  demographic  survey.  This  request 
indicates  that  the  Bureau  and  SSA  want 
to  ensure  that  the  regulations  authorize 
the  continuation  of  a  joint  project  to 
develop  data  files  that  contain  linked 
information  from  the  SIPP  with 


information  from  SSA's  Master  Earnings 
FUe.  The  linkage  of  Census  survey 
information  on  family  relationships 
with  SSA's  earnings  histories  allows  for 
the  study  and  assessment  of  welfare  and 
social  seciuity/retirement  proposals. 
Specifically,  the  Bureau  intends  to 
improve  the  quality  of  the  SIPP  by 
adding  a  series  of  projected  Primary 
Insurance  Amounts  (PIAs)  to  the  public- 
use  version  of  each  available  SIPP. 

In  order  to  adjust  for  misreported  data 
related  to  earnings,  employment,  and 
pensions  from  the  Bureau's  SIPP,  the 
Bureau  also  requested  data  from  Forms 
W-2  and  1099R  or  data  derived  from 
these  forms.  Some  of  the  information 
requested  for  LEHD  is  also  requested  for 
SIPP,  such  as  the  social  security 
niunber;  employer  identification 
number;  wages,  tips  and  other 
compensation;  and  deferred  wages. 

As  provided  in  the  Commissioner  of 
Internal  Revenue's  responses  to  the 
LEHD  and  SIPP  requests  dated 
September  25,  2000,  and  October  27, 
2000,  respectively,  information  will  be 
furnished  imder  these  temporary 
regulations  only  for  the  piuposes  of 
conducting  the  LEHD  project  and/or  the 
SIPP/SSA  project  as  specified  in  the 
request  letters  and  with  the 
understanding  that  the  information  will 
be  used  strictly  in  accordance  with  the 
provisions  of  die  Internal  Revenue  Code 
pertaining  to  confidentiality. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and  because  no 
notice  of  proposed  rulemaking  is 
required,  the  Regulatory  Flexibility  Act 
(5  U.S.C.  chapter  6)  does  not  apply. 
Pursuant  to  section  7805(f)  of  die 
Internal  Revenue  Code,  these  temporary 
regulations  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  their  impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Jamie  G.  Bernstein,  Office 
of  the  Associate  Chief  Counsel, 
Procedure  &  Administration  (Disclosure 
&  Privacy  Law  Division)  Internal 
Revenue  Service.  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 


Federal  Register /Vol.  66,  No.  30 /Tuesday,  February  13,  2001 /Rules  and  Regulations  9959 


List  of  Subjects  in  26  CFR  Part  301 

Employment  taxes,  Estate  taxes. 
Excise  taxes.  Gift  taxes.  Income  taxes. 
Penalties,  Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  Part  301  is 
amended  as  follows: 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

Paragraph  1.  The  authority  citation 
for  part  301  is  amended  by  adding  an 
entry  in  numerical  order  to  read  as 
follows: 

Authority:  26  U.S.C.  7805  *   *   * 

I  (section  301.6103(j)(l)-lT  also  issued 
under  26  U.S.C.  6103(j)(l);  *  *  * 

Par.  2.  Section  301.6103(j)(l)-lT  is 
added  to  read  as  follows: 


§301.6103(JX'IHT    Disclosure  of  return 
information  to  officers  and  employees  of 
ttte  Department  of  Commerce  for  certain 
statisticai  purposes  and  related  activities 
(temporary). 

(a)  through  (b)(2)(iv)  [Reserved].  For 
further  guidance,  see  §  301.6103(j)(l)- 
1(a)  through  (b)(2)(iv). 

(b)(2)(v)  Total  Social  Security  Taxable 
Earnings; 

(vi)  Quarters  of  Social  Security 
coverage. 

(b)(3)(i)  through  (xxii)  [Reserved].  For 
further  guidance,  see  §  301.6103(j)(l)- 
l(b)(3)(i)  dirough  (xxii). 

(xxiii)  Wages,  tips,  and  other 
compensation; 

,(xxiv)  Social  Security  Wages; 

(xxv)  Deferred  wages; 

(xxvi)  Social  Security  Tip  Income; 

(xxvii)  Total  Social  Security  Taxable 
Earnings; 

(xxviii)  Gross  Distributions  frtim  Form 
1099R. 

(b)(4)  du-ough  (b)(5)(ii)  [Reserved].  For 
further  guidance,  see  §  301.6103(j)(l)- 
1(b)(4)  du-ough  (b)(5)(ii). 

(b)(5)(iii)  From  Form  W-2,  and  related 
forms  and  schedules — 

(A)  Social  Security  Number; 

(B)  Employer  Identification  Number; 
KC)  Wages,  tips,  and  other 

c{(^pensation; 

(D)  Social  Security  Wages; 

(E)  Deferred  wages, 
'(iv)  Total  Social  Security  Taxable 

Earnings. 

(v)  Quarters  of  Social  Security 
Coverage. 


(b)(6)  duough(d)  [Reserved].  For 
further  guidance,  see  §  301.6103(j)(l)- 
1(b)(6)  through  (d). 

(e)  Effective  date.  This  section  is 
applicable  to  the  Bureau  of  the  Census 


on  February  13,  2001  through  February 
13,2004. 

Approved:  January  16,  2001. 
Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 
Jonathan  Talisman, 
Assistant  Secretary  of  the  Treasury. 
[PR  Doc.  01-1989  Filed  2-12-01;  8:45  am] 

BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

31  CFR  Part  1 

U.  S.  Secret  Service;  Privacy  Act  of 
1974;  Implementation 

agency:  Office  of  the  Secretary, 

Treasury. 

ACTION:  Final  Rule. 

SUMMARY:  The  Department  is  amending 
its  regulations  concerning  the  Privacy 
Act  of  1974,  Tide  5  of  the  United  States 
Code,  Section  552a  (Privacy  Act)  by 
revising  the  United  States  Secret 
Services  Appendix  D  of  this  subpart  to 
identify  a  new  official  responsible  for 
administrative  appeals  of  initial 
determinations  refusing  amendment  of 
records  made  pursuant  to  the  Privacy 
Act.  The  Department  is  also  updating 
the  address  of  the  Secret  Service 
Headquarters  listed  in  the  Appendix. 
EFFECTIVE  DATE:  February  13,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Cahill,  Associate  Chief  Counsel, 
United  States  Secret  Service,  950  H 
Street,  NW.,  Suite  8300,  Washington, 
DC  20373-5802. 

SUPPLEMENTARY  INFORMATION:  The  Secret 
Service  is  updating  its  current  Privacy 
Act  regulation  Appendix  D.  The  Secret 
Service  moved  its  headquarters  to  a  new 
location,  consequendy  the  addresses 
shown  in  the  Appendix  are  no  longer 
current  and  need  to  be  updated  to 
provide  the  proper  address  to  the 
public. 

The  Secret  Service  also  recognizes  a 
need  to  revise  paragraph  4  of  Appendix 
D,  which  identifies  the  official 
responsible  for  reviewing  administradve 
appeals  of  initial  determinations 
refusing  amendment  of  records.  Existing 
regulations  name  the  "Assistant 
Secretary  of  the  Treasury  for 
Enforcement"  as  the  reviewing  official. 
However,  to  be  consistent  with  the 
language  implementing  the  Freedom  of 
hiformation  Act  (FOIA),  31  CFR  part  1, 
subpart  A,  appendix  D.4,  published  at 
65  FR  40514  on  June  30,  2000,  die 
Secret  Service  has  determined  that  the 
reviewing  official  should  be  changed  to 
the  "Deputy  Director,  United  States 
Secret  Service."  The  address  to  which 


an  appeal  should  be  made  by  mail  or 
delivered  personally  is  also  being 
changed  to:  "Privacy  Act  Amendment 
Appeal,  Deputy  Director,  United  States 
Secret  Service,  950  H  Street,  NW..  Suite 
8300.  Washington,  DC  20373-5802." 

These  regulations  are  being  published 
as  a  final  rule  because  the  amendment 
does  not  impose  any  requirements  on 
any  member  of  the  public.  This 
amendment  is  the  most  efficient  means 
for  the  Treasury  Department  to 
implement  its  internal  requirements  for 
complying  with  the  Privacy  Act. 
Accordingly,  pursuant  to  the 
administrative  procedure  provisions  in 
5  U.S.C.  553,  the  Department  of  the 
Treasury  finds  good  cause  that  prior 
notice  and  other  public  procedure  with 
respect  to  this  rule  are  impracticable 
and  unnecessary  and  finds  good  cause 
for  making  this  rule  effective  on  the  date 
of  publication  in  the  Federal  Register. 

Li  accordance  with  Executive  Order 
12866,  it  has  been  determined  that  this 
final  rule  is  not  a  "significant  regulatory 
action"  and,  therefore,  does  not  require 
a  Regulatory  Impact  Analysis. 

Because  no  notice  of  proposed 
rulemaking  is  required,  the  provisions 
of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  do  not  apply. 

List  of  Subiects  in  31  CFR  Fait  1 

Privacy. 

PART  1— [AMENDED] 

Subpart  C— Privacy  Act 

Part  1  of  tide  31  of  die  Code  of 
Federal  Regulations  is  amended  as 
follows: 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301  and  31  U.S.C.  321. 
Subpart  C  also  issued  under  5  U.S.C.  552a. 

2.  Amend  31  CFR  part  1,  subpart  C, 
appendix  D— UNITED  STATES  SECRET 
SEltVICE,  paragraph  2,  by  removing 
"Room  720, 1800  G  Sti«et  NW., 
Washington,  DC  20223,"  and  adding  in 
its  place,  "Suite  3000,  950  H  Street, 
NW.,  Washington,  DC  20373-5802." 

3.  Amend  31  CFR  part  1,  subpart  C, 
appendix  D— UNITED  STATES  SECRET 
SERVICE,  paragraph  3,  by  removing 
"Room  720,  1800  G  Sti«et  NW., 
Washington,  DC  20223,"  and  adding  in 
its  place,  "Suite  3000,  950  H  Street, 
NW.,  Washington,  DC  20373-5802." 

4.  Amend  31  CFR  part  1,  subpart  C, 
appendix  D— UNITED  STATES  SECRET 
SERVICE  by  revising  paragraph  4  to 
read  as  follows: 
***** 

(4)  Administrative  appeal  of  initial 
determinations  refusing  amendment  of 
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records.  Appellate  determinations, 
including  extensions  of  time  on  appeal, 
with  respect  to  records  of  the  United 
States  Secret  Service  will  be  made  by 
the  Deputy  Director,  United  States 
Secret  Service.  Appeals  may  be  mailed 
or  delivered  personally  to:  Privacy  Act 
Amendment  Appeal,  Deputy  Director, 
United  States  Secret  Service,  950  H 
Street.  NW.,  Suite  8300,  Washington, 
DC  20373-5802. 
***** 

5.  Amend  31  CFRpart  1.  subpart  C, 
appendix  D— UNITED  STATES  SEC31ET 
SQIVICE,  paragraph  6,  by  removing 
"Room  843. 1800  G  Street  NW., 
Washington.  DC  20223."  and  adding  in 
its  place,  "Suite  8300,  950  H  Street, 
NW.,  Washington,  DC  20373-5802." 

Date:  February  6.  2001. 
W.  Eari  Wright.  Jr.. 

Chief  Management  and  Administrative 

Programs  Officer. 

(FR  Doc.  01-3634  Filed  2-12-01;  8:45  am) 

■UJNQ  CODE  4nO-42-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  131 

[FRL-e»41-1] 

RIN2040-AC44 

Water  Quality  Standards; 
Establishment  of  Numeric  Criteria  for 
Priority  Toxic  Pollutants  for  ttie  State 
of  CalHomia;  Correction 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Final  Rule;  correction. 

SUMMARY:  This  document  contains 
corrections  to  a  final  rule,  Water  Quality 
Standards;  Establishment  of  Numeric 
Criteria  for  Priority  Toxic  Pollutants  for 
the  State  of  California,  also  know  as  the 
California  Toxics  Rule,  which  was 
published  in  the  Federal  Register  on 
Thursday,  May  18.  2000  (65  FR  31682). 
The  California  Toxics  Rule  promulgated 
numeric  aquatic  life  and  human  health 
criteria  for  priority  toxic  pollutants  and 
a  compliance  schedule  provision  which 
authorizes  the  State  to  issue  schedules 
of  compliance  for  new  or  revised 
National  Pollutant  Discharge 
Elimination  System  permit  limits  based 
on  the  federal  criteria  when  certain 
conditions  are  met. 

EFFECTIVE  DATE:  This  action  is  effective 
February  13,  2001. 

ADDRESSES:  The  administrative  record 
for  the  final  rule  is  available  for  public 
inspection  at  the  U.S.  Environmental 
Protection  Agency.  Region  9.  Water 


Division,  75  Hawthorne  Street,  San 
Francisco,  California  94105,  between 
the  hours  of  8  a.m.  and  4:30  p.m.  For 
access  to  the  administrative  record,  call 
Diane  E.  Fleck,  P.E.,  Esq.  at  (415)  744- 
1997  for  an  appointment.  A  reasonable 
fee  will  be  charged  for  photocopies. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Diane  E.  Fleck,  P.E.,  Esq.  or  Philip 
Woods,  U.S.  Enviroiunental  Protection 
Agency,  Region  9,  Water  Division,  75 
Hawthorne  Street,  San  Francisco, 
California  94105.  (415)  744-1984  or 
(415)  744-1997,  respectively. 
SUPPLEMENTARY  INFORMATION:  On  May 
18,  2000,  EPA  published  a  final  rule  in 
the  Federal  Roister  titled  Water 
Quality  Standourds;  Establishment  of 
Numeric  Criteria  for  Priority  Toxic 
Pollutants  for  the  State  of  California  (see 
65  FR  31682)  that  contained 
typographical  errors.  These 
typographical  errors  consisted  of 
omission  of  luiits  in  the  column 
headings  to  a  table,  inadvertent 
placement  of  a  zero  in  one  of  the 
niuneric  criteria  values,  an  oversight  in 
the  correct  CAS  number  for  a  pollutant, 
and  the  incorrect  placement  of  a 
parameter  in  a  formula.  This  action 
corrects  those  typographical  errors. 
These  corrections  are  all  minor  in 
natiire  and  do  not  substantively  alter  the 
final  rule. 

Section  553  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553(b)(B), 
provides  that,  when  an  agency  for  good 
cause  finds  that  notice  and  public 
procediue  are  impracticable, 
lumecessary  or  contrary  to  the  public 
interest,  the  agency  may  issue  a  rule 
without  providing  notice  and  an 
opportunity  for  public  comment.  EPA 
has  determined  that  there  is  good  cause 
for  making  today's  rule  final  without 
prior  proposal  and  opportunity  for 
comment  because  this  action  merely 
corrects  typographical  errors  in  a  rule 
that  already  went  through  public  notice 
and  comment.  Furthermore,  the 
corrections  in  today's  rule  are  all  minor 
in  nature  and  do  not  substantively  alter 
the  final  rule.  Thus,  notice  and  public 
procediu«  are  luinecessary.  EPA  finds 
that  this  constitutes  good  cause  under  5 
U.S.C.  553(b)(B). 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget. 
Because  the  agency  has  made  a  "good 
cause"  finding  that  this  action  is  not 
subject  to  notice-and-comment 
requirements  under  the  Administrative  • 
Procediu^  Act  or  any  other  statute,  it  is 
not  subject  to  the  regulatory  flexibility 
provisions  of  the  Regulatory  Flexibility 


Act  (5  U.S.C.  601  at  seq.],  or  to  sections 
202  and  205  of  the  Unfiinded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104—4).  In  addition,  this  action  does  not 
significantly  or  uniquely  affect  small 
govenunents  or  impose  a  significant 
intergovernmental  mandate,  as 
described  in  sections  203  and  204  of 
UMRA.  This  rule  also  does  not 
significantly  or  uniquely  affect  the 
communities  of  tribal  govenmients,  as 
specified  by  Executive  Order  13084  (63  • 
FR  27655,  May  10, 1998).  This  rule  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23,  1997),  because  it  is  not 
economically  significant.  This  technical 
correction  action  does  not  involve 
technical  standards;  thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.).  EPA's  compliance 
with  these  statutes  and  Executive 
Orders  for  the  underlying  rule  is 
discussed  in  the  May  18,  2000,  Federal 
Register  notice  (65  FR  31682). 

The  Congressional  Review  Act  (5 
U.S.C.  801  et  seq.),  as  added  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  808  allows 
the  issuing  agency  to  make  a  rule 
effective  sooner  than  otherwise 
provided  by  the  CRA  if  the  agency 
makes  a  good  cause  finding  that  notice 
and  public  procediure  is  impracticable, 
unnecessary  or  contrary  to  the  public 
interest.  This  determination  must  be 
supported  by  a  brief  statement.  5  U.S.C. 
808(2).  As  stated  previously,  EPA  has 
made  such  a  good  cause  finding, 
including  the  reasons  therefor,  and 
established  an  effective  date  of  February 
13,  2001.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  action  is  not 
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a  "major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  131 

Environmental  protection. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements,  water 
pollution  control.  - 

Dated:  January  19.  2001. 
J.  Charles  Fox, 
Assistant  Administrator,  Office  of  Water. 

For  the  reasons  set  out  in  the 
preamble,  part  131  of  chapter  1  of  title 
40  of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 


PART  131— WATER  QUALITY 
STANDARDS 

1.  The  authority-  citation  for  part  131 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1251  et  seq. 

Subpart  D— {Amended] 

2.  Section  131.38  is  amended: 

a.  In  the  table  to  paragraph  (b)(1) 
under  the  column  heading  for  "B 
Freshwater"  by  revising  the  column 
headings  for  "Criterion  Maximum 
Concentration"  and  "Criterion 
Continuous  Concentration". 

b.  In  the  table  to  paragraph  (b)(1) 
under  the  colunm  heading  for  "C 


Saltwater"  by  revising  the  column 
headings  for  "Criterion  Maximum 
Concentration"  and  "Criterion 
Continuous  Concentration". 

c.  Revising  entry  "23."  to  the  table  in 
paragraph  (b)(1). 

d.  Revising  entry  "67."  to  the  table  in 
paragraph  (b)(1). 

e.  Revising  paragraph  (b)(2)(ii). 
The  revisions  read  as  follows: 

§131.38    Establishment  of  Numeric  Critsria 
for  priority  toxic  pollutants  for  tiM  Stats  of 
Califomia. 

*        *        *        »        • 

(b)(1)*  *  * 


B 
Freshwater 


C 
Saltwater 


#  Compound 


CAS 
number 


Criterion 
maximum 
cone,  (ng/ 

L)" 

B1 


Criterion 
contirxxis 
cone,  {jig/ 

ir 

B2 


Criterion 
maximum 
cone.  (m9/ 

L)" 

CI 


Criterion 
continious 
cone.  Oig/ 

L)" 
C2 


Human  tieaHh  (10*)  risk 

for  careinoigens) 

For  eonsua>ption  of: 


Water  & 

organisms 

WL) 


2^.  ChlorodKKomomethane 

e}.l  Bis(2-Chloroisopropyl)Ether 


124481 
108601 


"0.41  "34 

■1,400        "170,000 


RootTKJtes  to  table  in  Paragraph  (b)(1):  • 

•  •••••• 

■Criteria  revised  to  reflect  the  Agency  q1*  or  RfD,  as  contained  in  the  Integrated  Risk  Information  System  (IRIS)  as  of  October  1,  1996.  The  fish  tissue  biocon- 
csntration  factor  (BCF)  from  the  1980  documents  was  retained  In  each  case. 

••Criteria  are  tjased  on  carcinogenicity  of  lO"*  risk. 

"Criteria  Maximum  Concentration  (CMC)  equals  the  highest  concentration  of  a  pollutant  to  which  aquatic  life  can  be  exposed  for  a  short  period  of  tinf»  witfwut  dele- 
terious effects  Criteria  Continuous  Coneentratkxi  (CCC)  equals  the  highest  concentration  of  a  pollutant  to  which  aquatic  Hfe  can  be  exposed  for  an  extended  period 
of  time  (4  days)  wittKXJt  deleterious  effects.  ng/L  equals  micrograms  per  Hter. 

•  •••••# 

'  These  criteria  were  promulgated  for  specific  waters  in  Califomia  in  the  hfTR.  The  specific  waters  to  whch  ftie  NTR  criteria  apply  include:  Waters  of  the  State  de- 
fined as  bays  and  estuaries  including  San  Francisco  Bay  upstream  to  and  including  Suisun  Bay  and  the  Sacramento-San  Joaquin  Detta;  and  waters  of  tfw  State  de- 
fined as  inland  (I.e.,  all  surface  waters  of  the  State  not  bays  or  estuaries  or  ocean)  without  a  MUN  use  designation  This  sectkxi  does  not  apply  instead  of  the  HTH 
for  ttfese  criteria. 
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(2)  •  •  • 

(ii)  CCC  =  WER  X  (Chronic  Conversion 
Factor)  x  {exp{mclln(hardness)]+bc}) 

•        •        *        •        * 

[FR  Doc.  01-3617  Filed  2-12-01;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  21 ,  73,  and  76 

[MM  Dodwt  Nos.  94-150. 92-51,  and  87- 
154;  FCC  00-438] 

[RIN  3060-AF82] 
Attribution  Rules 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  petition  for 

reconsideration. 

SUMMARY:  This  document  concerns  rules 
and  policies  for  attributing  cognizable 
interests  in  applying  the  broadcast 
midtiple  ownership  rules,  the  broadcast- 
cable  cross-ownership  rule,  and  the 
cable-Multipoint  Distribution  Service 
cross-ownership  rule.  The  intended 
effect  of  this  action  is  to  clarify  and 
resolve  issues  raised  in  petitions  for 
reconsideration  pertaining  to  the 
application  of  the  Commission's 
attribution  rules. 

DATES:  Effective  April  16,  2001.  Written 
comments  by  the  public  on  the 
proposed  information  collections  are 
due  April  16,  2001.  Written  comments 
-  must  be  submitted  by  the  Office  of 
Management  and  Budget  (OMB)  on  the 
proposed  information  collection(s)  on  or 
before  April  16,  2001. 


ADDRESSES:  Federal  Communications 
Commission,  445  Twelfth  Street.  SW, , 
Washington  DC  20554.  A  copy  of  any 
comments  on  the  information 
collections  contained  herein  should  be 
submitted  to  Judy  Holey,  Federal 
Communications  Commission,  Room  1- 
C804,  445  12th  Street,  SW,  Washington, 
DC  20554,  or  via  the  Internet  to 
jboley@fcc.gov,  and  the  Edward  C. 
Springer,  OMB  Desk  Officer,  Room 
10236  NEOB,  725  17th  Street,  NW.. 
Washington,  DC  20503  or  via  the 
Internet  to 
edward.springer@omb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cyndi  Thomas  or  Mania  Baghdadi, 
Policy  and  Rules  Division,  Mass  Media 
Bureau,  at  (202)  418-2120.  For 
additional  information  concerning  the 
information  collection(s)  contained  in 
this  document,  contact  Judy  Boley  at 
202-418-^214,  or  via  the  Internet  at 
jboIey@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Memorandum  Opinion 
and  Order  on  Reconsideration 
("MO&O")  in  MM  Docket  Nos.  94-150, 
92-51,  and  87-154,  FCC  00-438, 
adopted  on  December  14,  2000,  and 
released  on  January  19,  2001.  The  full 
text  of  this  decision  is  available  for 
inspection  and  copying  during  regular 
business  hours  in  the  FCC  Reference 
Center,  445  Twelfth  Street,  SW,  Room 
CY-A257,  Washington  DC,  and  also 
may  be  purchased  from  the 
Commission's  copy  contractor,      ^^^ 
International  Transcription  Service, 
(202)  857-3800,  445  Twelfth  Street,  SW, 
Room  CY-B402,  Washington  DC.  The 
complete  text  is  also  available  under  the 
file  name  fcc00438.doc  on  the 


Commission's  Internet  site  at 
www.fcc.gov. 

This  MO&O  contains  either  new  or 
modified  information  collection(s) 
subject  to  the  Paperwork  Reduction  Act 
of  1995  (PRA).  The  general  public  and 
other  Federal  agencies  are  invited  to 
comment  on  the  proposed  information 
collections  contained  in  this 
proceeding. 

Paperwork  Reduction  Act 

This  MO&O  contains  either  new  or 
modified  information  collections.  The 
Commission,  therefore,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
burdens,  invites  the  general  public  and 
the  Office  of  Management  and  Budget  to 
comment  on  the  information  collections 
contained  in  this  MO&O  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Public  and  agency 
comments  are  due  60  days  from  date  of 
publication  of  this  MO&O  in  the  Federal 
Register.  Comments  should  address:  (a) 
Whether  the  new  or  modified  collection 
of  information  is  necessary  for  the 
proper  performance  of  the  functions  of 
the  Commission,  including  whether  the  ■ 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  biuden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

OMB  Approval  Number:  3060-XXXX 

Title:  Reconsideration  of  Mass  Media 
Attribution  Rules,  MM  Docket  Nos.  94- 
150,  92-51,  and  87-154. 
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Form  Nos.:  FCC  301  (3060-0027),  FCC 
314  (3060-0031),  FCC  315  (3060-0032), 
FCC  323  (3060-0010). 

Type  of  Review:  New  collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  1,156. 

Estimated  Hours  Per  Response:  0.75 
hours  respondent;  2.0  hours  contract 
attorney. 

Frequency  of  Response:  On  occasion. 

Estimated  Costs  to  Respondents: 
$462,400. 

Estimated  Total  Annual  Burden:  867. 

Needs  and  Uses:  Among  other  things, 
the  MO&O  eliminates  the  single 
majority  shareholder  exemption  for 
broadcast  stations.  This  action  will 
improve  the  precision  of  the 
Commission's  attribution  rules  in 
identifying  cognizable  interests  for 
purposes  of  its  ownership  rules.  The 
Commission  will  revise  the  instructions 
for  the  FCC  301,  FCC  314,  FCC  315,  and 
FCC  323  to  conform  to  the  new  policy. 

S3mopsis  of  Memorandum  Opinion  and 
O^er  on  Reconsideration 

In  this  MO&O,  the  Commission 
grants,  in  part,  and  denies,  in  part,  five 
petitions  seeking  reconsideration  of  the 
Report  and  Order  ("R&O")  (64  FR 
50622,  September  17,  1999)  released  in 
this  proceeding  on  August  6, 1999.  In 
response  to  one  petition,  the 
Commission  provides  clarification  on 
COTtain  issues  related  to  the  newly 
adopted  attribution  rules.  In  the  R&O, 
the  Commission,  in  relevant  pari, 
eliminated  its  cross-interest  policy  and 
adopted  the  new  equity/debt  plus  (EDP) 
rule,  retained  the  single  majority 
shareholder  exemption,  adopted  rules 
that  make  interests  in  certain  television 
local  marketing  agreements  (LMAs)  or 
time  brokerage  agreements  attributable 
for  purposes  of  the  ownership  rules,  and 
established  policies  for  grandfathering 
ceirtain  newly  attributable  interests. 
Commenters  seek  reconsideration  of 
issues  related  to  these  actions.  In 
addition,  on  its  own  motion,  the 
Commission  provides  guidance  on 
several  issues  that  the  petitioners  did 
not  raise,  but  that  pertain  to  application 
ofthe  EDP  rule. 

A.  The  Equity/Debt  Plus  Rule 

1 .  Scope  of  the  Rule 

Background.  The  Commission 
adopted  the  EDP  rule  to  address  the 
concerns  raised  in  the  Notice  of 
Proposed  Rulemaking  ("NPRM")  (60  FR 
6483,  February  2,  1995)  and  Further 
Notice  of  Proposed  Rulemaking 
("FNPRM")  (61  FR  67275,  December  20, 
1996),  and  in  the  record  that  its 
attribution  rules  did  not  address  some 


interests,  including  multiple  business 
and  financial  relationships  that 
conveyed  significant  influ^ence  such  that 
they  should  be  attributed.  For  example, 
network  affiliates  had  expressed 
concerns  that  attribution  exemptions 
had  permitted  networks  to  extend  their 
nationwide  reach  by  structuring 
nonattributable  deals  in  which  the 
networks  effectively  exert  significant 
influence,  if  not  control,  over  licensees. 
The  EDP  rule  is  a  targeted  approach  that 
balances  the  Commission's  goal  of 
maximizing  the  precision  of  the 
attribution  rules  by  attributing  only 
interests  that  are  of  concern,  and  its 
goals  of  not  unduly  disrupting  capital 
flow,  affording  ease  of  administration, 
and  providing  certainty  to  regulatees. 
Specifically,  the  Commission  applies  a 
two-pronged  test  to  determine  whether 
an  interest  is  attributable  under  the  EDP 
rule.  Under  the  first  prong,  the 
Commission  asks  whether  the  investor 
is  either  a  major  program  supplier  or  a 
same-market  media  entity  subject  to  the 
broadcast  ownership  rules.  A  program 
supplier  that  supplies  over  15  percent  of 
a  station's  total  weekly  broadcast 
programming  hours  is  a  "major  program 
supplier"  under  the  rule.  An  interest 
holder  is  considered  a  "same-market 
media  entity"  where  it  has  an  existing 
attributable  interest  under  the 
Commission's  attribution  rules,  other 
than  the  EDP  rule,  in  a  broadcast 
station,  newspaper,  or  cable  system,  in 
a  given  market.  The  second  prong  looks 
at  the  extent  of  the  financial  interest. 
Any  interest  the  major  program  supplier 
has  in  a  station,  to  which  it  supplies 
programming,  will  be  attributable  under 
the  EDP  rule  if  the  interest,  aggregating 
both  equity  and  debt,  exceeds  33 
percent  of  the  total  asset  value  of  the 
station.  Similarly,  any  interest  the 
media  entity  has  in  einother  media  entity 
in  the  same  market  will  be  attributable 
under  the  EDP  rule  if  the  interest, 
aggregating  both  equity  and  debt 
holdings,  exceeds  33  percent  ofthe  total 
asset  value  of  the  additional  media 
entity. 

Discussion.  The  Commission  reaffirms 
the  EDP  rule  as  adopted  in  the  R&O  and 
declines,  at  this  time,  to  allow  any 
general  exemptions  to  the  rule.  The 
Commission  will  neither  limit  the  scope 
of  the  EDP  rule  to  major  program 
suppliers,  nor  will  the  Commission 
limit  the  interests  attributable  under  the 
EDP  rule  to  equity  investments  only.  As 
the  Commission  has  stated,  the  intent  of 
its  local  broadcast  ownership  rules  is  to 
protect  competition  and  program 
diversity  in  local  broadcast  markets.  The 
smaller  audiences  and  fewer  advertising 
dollars  available  in  small  broadcast 


markets  limit  the  number  of  viable  local 
broadcast  stations  in  those  markets.  The 
need  to  protect  inciunbents'  broadcast 
signal  quality  from  interference  irom. 
nearby  stations  limits  the  number  of 
stations  in  all  broadcast  markets.  These 
limitations  on  the  entry  of  new 
broadcast  stations  make  the  protection 
of  competition  and  diversity  in  local 
broadcast  markets  particularly 
important  objectives  of  the 
Commission's  ownership  rules. 

The  function  ofthe  Commission's 
attribution  rules  is  to  define  which 
interests  will  be  counted  in  applying  its 
ownership  rules.  The  equity/debt 
approach  is  intended  to  resolve  the 
Commission's  concerns  that  multiple 
nonattributable  business  interests  could 
be  combined  to  exert  influence  over 
licensees.  As  a  result,  rather  than 
applying  its  EDP  rule  to  all  investments 
in  broadcasters  in  a  single  market,  the 
rule  is  limited  only  to  those 
relationships  that  afford  the  interest 
holder  the  incentive  and  means  to  exert 
influence  or  control  over  decisions 
regarding  the  core  operations  of 
broadcast  stations.  As  the  Commission 
stated  in  the  R&O,  this  targeted 
approach  balances  its  goal  of 
maximizing  the  precision  of  the 
attribution  rules  by  attributing  only 
those  interests  that  are  of  concern,  and 
its  equally  significant  goals  of  not 
imduly  disrupting  capital  flow  and  of 
affording  ease  of  administrative 
processing  and  reasonable  certainty  to 
regulatees  in  planning  their 
transactions. 

Applying  the  EDP  rule  to  same-market 
media  entities  is  based,  in  part,  on 
economic  studies  that  have  shown  that 
the  partial  co-ownership  of  otherwise 
competing  local  business  entities  can 
lead  to  a  decrease  in  competition 
between  those  local  businesses.  For 
example,  the  owner  of  a  broadcast 
station  that  also  has  a  significant 
financial  interest  in  another  local 
broadcast  station  has  an  incentive  and 
may  have  the  opportunity  to  decrease 
the  level  of  competition  between  the 
two  stations  by  controlling  or 
influencing  management 
decisionmaking  ofthe  stations' 
operations.  In  the  R&O,  the  Commission 
noted  that  a  same-market  media  entity 
relationship  affords  the  interest  holder 
the  incentive  and  means  to  exert  this 
type  of  influence  over  licensees. 
Specifically,  the  Commission  found  that 
entities  with  existing  local  media 
interests  may  have  an  incentive  and  the 
means  to  use  financing  or  contractual 
arrangements  to  obtain  a  degree  of 
horizontal  integration,  within  a 
particular  market,  that  raises  concerns 
because  of  the  Conunission's  goal  of 
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protecting  local  diversity  and 
competition.  The  Commission  therefore 
reaffirms  its  decision  to  include  both 
same-market  media  entities  and  major 
program  suppliers  as  the  relationships 
that  trieger  the  EDP  rule. 

SimiS-ly,  the  Commission  included 
debt  under  the  EDP  rule  because  the 
potential  for  certain  creditors  to  exert 
significant  influence  over  the  core 
operations  of  a  licensee,  even  though 
the  creditors  do  not  hold  a  direct  voting 
or  other  equity  interest,  may  undermine 
the  diversity  of  voices  the  Commission 
seeks  to  promote.  The  Commission  has 
foimd  that,  in  many  cases,  it  is  no  longer 
possible  to  classify  investments  stricdy 
as  "equity"  or  "debt,"  and  its  has 
recognized  the  complexity  of 
distinguishing  debt  from  equity  in  cases 
where  alleged  debt  obligations  were 
found  to  be  more  properly  characterized 
as  equity.  In  the  RS-O,  the  Commission 
condudod  that  creditors  may,  through 
contractual  rights  and  their  ongoing 
right  to  communicate  freely  with  the 
licensee,  exert  as  much,  if  not  more, 
influence  or  control  over  some  corporate 
decisions  as  voting  equity  holders 
whose  interests  are  attributable.  Based 
on  these  same  concerns,  the 
Commission  has  found  that  debt 
interests  are  attributable  both  under  its 
cable  equity  plus  debt  attribution  rule, 
and  also  in  determining  eligibility  for 
the  New  Entrant  Bidding  Credit  under 
its  competitive  bidding  procedures  for 
commercial  broadcast  licenses.  The 
Commission  has  not  found  that 
traditional  bona  fide  debt  by  itself  is 
attributable  under  its  rules.  The 
Commission  does  find,  however,  that 
significant  debt  relationships  combined 
with  other  attributable  interests  in  the 
same  market,  or  a  major  program 
supplier's  holding  of  significant  debt  in 
a  licensee  to  which  it  supplies 
substantial  amounts  of  programming, 
provide  an  incentive  to  influence  or 
control  key  decisions  concerning  the 
debtor-station's  operations. 

Based  upon  the  record  in  the  RS-O, 
the  Commission  found  no  reason  to 
believe  that  the  EDP  rule  woidd  imduly 
ciui)  investment  in  smaller,  minority 
stations.  The  EDP  rule  does  not 
preclude  investment  in  any  media 
entity,  including  minority  and  women- 
owned  entities.  In  fact,  the  33  percent 
threshold  allows  an  investor  to  own  up 
to  one-third  of  a  station's  total  assets 
without  triggering  the  EDP  rule.  To  help 
ensure  that  its  actions  do  not  unduly 
impede  capital  flow  to  broadcasting,  the 
Commission  raised  the  passive  investor 
voting  stock  benchmark  from  10  to  20 
percent.  As  the  Commission  stated  in 
the  R60,  the  function  of  its  attribution 
rules  is  not  to  limit  investment,  but  to 


identify  influential  interests  over  the 
core  operations  of  a  licensee  that  should 
be  coimted  in  applying  the  multiple 
ownership  rules,  llie  Commission's 
ownership  rules,  in  turn,  limit  the 
extent  of  combined  ownership  based  on 
its  core  policies  of  diversity  and 
competition.  Thus,  if  relaxation  of 
ownership  limits  is  warranted,  those 
issues  should  be  addressed  through 
revision  of  the  multiple  and  cross- 
ownership  rules,  not  through 
redefinition  of  an  attributable  interest. 

The  commenter  that  raised  the  issue 
neither  explains  how  the  EDP  nde  will 
affect  the  transition  to  digital  television 
or  the  "spin  off"  of  broadcast  stations, 
nor  presents  any  evidence  to  support  its 
concerns.  In  the  R60,  the  Commission 
stated  that  it  would  consider  individual  ' 
rule  waivers  in  particular  cases  where 
substantial  evidence  is  presented  that 
the  conversion  to  digital  television 
would  otherwise  be  imduly  impeded  or 
that  a  waiver  woidd  significantly 
expedite  DTV  implementation  in  that 
particidar  case.  The  Commission 
therefore  reaffirms  its  decision  to 
include  debt  interests  in  applying  the 
EDP  rule. 

Asserting  that  the  EDP  nde  will  have 
inconsistent  regulatory  effects 
depending  on  the  capitalization  of 
broadcast  companies,  one  commenter 
would  quarrel  with  the  Conunission's 
focus  on  total  assets.  The  Conmiission 
focused  on  total  assets  rather  than 
looking  at  eqiiity  and  debt  separately 
because  separate  consideration  could 
lead  to  distortions  in  applying  the  EDP 
nde  depending  on  the  percentage  of 
total  assets  that  each  class  of  interests 
comprises.  That  the  rule  may  advantage 
equity  holders  in  entities  with  large  debt 
interests  does  not  undermine  the  basis 
of  the  EDP  rule.  As  the  Conunission  has 
explained,  the  EDP  rule  examines  both 
equity  and  debt  interests  that  are 
otherwise  nonattributable  to  limit  the 
ability  of  same  market  media  entities 
and  major  program  suppliers  to 
circimivent  the  attribution  rules  by 
using  those  interests  to  gain  significant 
influence  over  the  licensee. 

Commenter  J  further  argue  that  the 
rule  is  vague  and  overly  broad, 
contending  that  the  EDP  nde  could 
result  in  an  attributable  interest  where 
no  likelihood  of  control  would  exist, 
producing  a  lack  of  clarity  in  the  rule 
that  will  cause  problems  both  for 
licensees  attempting  to  discern 
attributable  interests  and  for  the 
Commission  attempting  to  administer 
the  rule;  and  the  Commission  has  not 
explained  how  an  investment  that  is 
less  than  controlling  can  harm  the 
public  interest  or  competition  in  the 
marketplace.  One  conmienter  also 


asserts  that  the  Commission  has  not 
demonstrated  that  the  33  percent 
threshold  is  appropriate,  while  another 
opposes  adopting  a  more  lenient 
threshold. 

The  Commission  reiterates  that 
attribution  extends  to  relationships  that 
permit  significant  influence  over  the 
core  operations  of  a  licensee,  not  just  to 
investments  that  constitute  controlling 
interests  or  that  exceed  50  percent  of  the 
ownership  of  an  entity.  Shareholders 
with  voting  stock  interests  amounting  to 
5  percent  or  more  may  not  have  actual 
control  over  the  management  and 
operations  of  a  licensee,  but  the 
Commission  has  set  the  voting  equity 
benchmark  at  5  percent  or  more  because 
those  shareholders  have  a  realistic 
potential  to  exert  significant  influence 
or  control  over  the  licensees  in  which 
they  invest.  For  example,  a  shareholder 
with  voting  stock  interests  that  exceed 
the  benchmark  can  influence  the 
selection  of  board  members  through 
mechanisms  such  as  proxy  fights  and, 
therefore,  exert  influence  on  the 
management  of  a  licensee's  operations. 

In  addition,  as  the  Commission 
explained  in  the  R&O,  debt-holders  or 
preferred  stockholders,  which  do  not 
have  voting  rights,  might  exert 
significant  influence  through 
contractual  rights  or  other  methods  of 
access  to  a  licensee.  For  example,  an 
agreement  entered  into  in  conjunction 
with  preferred  stock  might  grant  the 
holder  the  right  to  select  the  persons 
who  will  run  for  the  board  of  directors. 
Based  on  its  concern  that  midtiple, 
substantial  business  interests  could  be 
combined  to  exert  influence  over 
licensees,  the  Conunission  determined 
that  nonattributable  interests  held  by 
major  program  suppliers  and  same- 
market  media  entities  should  be  subject 
to  limitation  by  the  multiple  ownership 
rules.  Thus,  the  Commission's 
attribution  ndes  are  applicable  where  an 
interest  holder  has  a  realistic  potential 
to  affect  the  programming  decisions  or 
other  core  operating  functions  of  a 
licensee. 

The  Commission  also  reaffirms  the  33 
percent  investment  threshold  imder  the 
EDP  rule  for  the  reasons  stated  in  the 
R60.  The  Commission  adopted  the  33 
percent  benchmark,  in  part,  based  on  its 
previous  experience  of  using  a  33 
percent  threshold  in  the  context  of 
applying  the  cross-interest  policy.  The 
Commission  found  it  an  appropriate  and 
reasonable  threshold  to  use.  in  applying 
the  EDP  rule  and  noted  that  applying  a 
33  percent  threshold  had  not  had  a 
disruptive  effect  in  the  context  of  the 
cross-interest  policy.  The  Commission 
found  that  a  50  percent  threshold  would 
be  inappropriately  high  and  that  the 
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hresholds  of  25  percent  or  10  percent 
would  be  too  low.  In  exercising  its 
broad  discretion  to  set  the  threshold,  the 
Commission  was  guided  by  its  goal  of 
attributing  not  only  interests  with  the 
potential  to  control,  but  also  those 
interests  that  convey  a  realistic  potential 
to  exert  significant  influence.  The 
Commission  reiterates,  however,  that 
while  it  will  use  this  threshold  in 
applying  the  EDP  rule  now,  it  may 
adjust  the  benchmark  in  the  future,  if 
evidence  is  provided  that  would 
warrant  an  adjustment. 

One  commenter  asks  the  Commission 
effectively  to  review  cases  individually 
under  the  EDP  rule  by  expanding  the 
EDP  rule  to  attribute  any  relationship 
that  permits  an  entity  to  exert 
significant  influence  or  control  over  the 
programming,  management,  or 
budgetary  decisions  of  a  licensee.  The 
EDP  rule  takes  into  consideration  an 
entity's  participation  in  programming 
and  is  designed  to  make  attributable 
debt  or  nonvoting  equity  interests  that 
have  the  ability  to  influence  a  station's 
core  management  decisions.  The 
Commission  notes  that  the  EDP  nde 
may  also  residt  in  attribution  of  interests 
that  woidd  otherwise  be  nonattributable 
by  limiting  the  availability  of  the 
insulated  limited  partner,  bona  fide 
debt,  and  nonvoting  stock  attribution 
exemptions. 

The  Commission  notes  that  in  the 
NPRM  in  this  proceeding,  it  invited 
comment  on  whether  to  adopt  a  case-by- 
case  review  of  applications  to  address 
its  concerns  about  whether  the 
combination  of  nonattributable  interests 
and  business  relationships  in  a 
particular  case  could  create  significant 
influence  so  as  to  warrant  attribution. 
The  Commission  sought  conmient  as  to 
whether  the  burdens  and  uncertainty 
created  by  individual  case  review  would 
be  outweighed  by  the  benefits  of 
addressing  its  concerns  in  this  area  in 
the  context  of  specific  factual  situations. 
Based  on  its  review  of  the  comments 
filed  in  response  to  the  NPRM,  and  in 
response  to  individual  cases  at  that 
time,  the  Commission  rejected  the  case- 
by-case  approach  in  the  FNPRM. 
Instead,  the  Commission  proposed  the 
EDP  rule  as  a  "balanced,  specifically 
tadored  approach  that  would  focus  the 
rules  more  precisely  on  those 
relationships  that  potentially  permit 
significant  influence  such  that  they 
should  be  attributed." 

In  ultimately  rejecting  case-by-case 
review  and  adopting  the  EDP  rule  in  the 
R&O,  the  Conunission  found  that  the 
benefits  of  applying  a  rule  that  provides, 
to  the  greatest  extent  possible, 
regulatory  certainty  and  eases 
application  processing,  outweighed  the 


arguably  increased  accuracy  that  a  case- 
by-case  approach  might  afford.  Indeed, 
a  case-by-case  approach  might  lead  to 
lengthy  fact-specific  decisions  of  linuted 
applicability  and  substantial  processing 
difficulties  and  delays,  impeding  its 
goal  of  rapidly  reviewing  transactions 
and  speeding  new  service  to  the  public. 
Such  a  result  would  disserve  the  public 
interest.  The  Commission  therefore 
believes  that  the  bright-line  EDP  rule  is 
superior  to  a  case-by-case  approach. 
Accordingly,  the  Commission  denies  the 
request  to  adopt  a  routine  case-by-case 
approach  to  attribution.  As  it  stated  in 
the  R&O,  however,  the  Commission 
retains  the  discretion  to  review 
individual  cases  that  present  unusual 
issues  and  apply  attribution  on  a  case- 
by-case  basis  where  it  woidd  serve  the 
public  interest  to  do  so.  The 
Commission  finds  that  such  discretion 
ensures  a  sufficient  safety  valve  for 
unusual  issues  or  cases  that  may  arise. 

Two  petitioners  seek  general 
exemptions  from  the  EDP  nde.  One 
petitioner  asks  the  Commission  to 
amend  the  EDP  rule  to  make  an 
exception  for  banks  and  other  lending 
institutions,  asserting  that  the  EDP  rule 
will  detrimentally  affect  a  lending 
institution's  ability  to  invest  in  media 
companies  because  various  arms  of  any 
big  bank  operate  independenUy,  and 
these  independent  groups  may  finance 
different  broadcasters  in  the  same 
market. 

As  it  stated  in  the  R&O.  the 
Commission  believes  the  EDP  nde  will 
not  significanUy  curb  investment  in 
broadcast  stations.  The  Commission 
finds  no  basis  on  which  to  distinguish 
banks  or  other  lending  institutions  from 
other  investors  in  media  entities  under 
the  EDP  rule.  Under  the  Commission's 
attribution  rules,  commercial  banks, 
including  their  venture  capital 
subsidiaries,  are  treated  as  active 
investors.  The  Commission  treats  only 
the  trust  departments  of  banks  as 
passive  investors  under  its  voting  stock 
benchmark.  Indeed,  the  EDP  rule  places 
no  more  restrictions  on  lending 
institutions,  with  respect  to  investment 
or  foreclosure,  than  on  any  other  type  of 
entity  interested  in  investing  in  a  media 
entity.  Similarly,  the  petitioner  has  not 
provided  evidence  that  a  large  bank's 
obligation  to  track  its  investments  for 
purposes  of  attribution  differs  from  any 
other  investor's  obligation  to  do  the 
same. 

The  petitioner  cites  the  Right  to 
Financial  Privacy  Act  (RFPA).  12  U.S.C. 
3401  et  seq.,  to  suggest  that  the  EDP  rule 
might  force  lending  institutions  to 
disclose  private  borrower  information  in 
violation  of  financial  privacy  laws. 
Congress  enacted  the  RFPA  to  provide 


individuals  with  some  privacy  rights  in 
financial  records  that  are  in  the  hands 
of  third  parties.  Among  other  things,  the 
RFPA  defines  the  conditions  under 
which  financial  institutions  may 
disclose  an  individual's  financial 
records  and  the  conditions  under  which 
government  officials  may  access  an 
individual's  financial  records.  The 
RFPA  also  provides  a  civil  cause  of 
action  for  anyone  injured  by  a  violation 
of  the  act's  substantive  provisions. 
Applications  for  construction  permits, 
applications  for  consent  to  assignments, 
as  well  as  applications  for  consent  to 
transfers  of  control  of  broadcast  stations 
must  list:  (1)  Each  party  to  the 
application  whose  ownership  or 
positional  interest  in  the  applicant  is 
attributable;  (2)  that  party's  citizenship; 
(3)  the  basis  on  which  the  interest  is 
considered  attributable,  e.g.,  positional 
interest  or  investor  attributable  under 
the  EDP  rule;  (4)  the  party's  percentage 
of  votes;  and  (5)  the  party's  i>ercentage 
of  total  assets  in  the  station.  The 
applications  require  information  about 
the  corporate  or  partnership  structure  of 
parties  holding  attributable  interests  and 
information  on  which  the  interests  are 
deemed  attributable.  The  applications 
do  not  inquire  into  the  party's  financial 
structure  or  amounts  of  loans  involved 
in  station  acquisitions.  Similarly, 
ownership  reports  do  not  require  any 
information  regarding  financing  or  loan 
amounts.  The  petitioner  does  not 
explain  how  the  information  required  in 
applications,  or  other  forms,  much  less 
how  the  EDP  rule  itself,  might  cause 
lending  institutions  to  violate  privacy 
rights  under  the  RFPA  or  any  other  law. 
In  any  event,  if  it  is  shown  that 
materials  filed  with  the  Commission 
contain  financial  data  that  would 
customarily  be  guarded  fit>m 
competitors,  its  rules  provide  that  the 
materials  will  not  be  made  routinely 
available  for  public  inspection. 

Another  petitioner  asks  the 
Commission  to  make  certain  exceptions 
to  the  EDP  rule  where  the  interest  is 
held  in  a  socially  and  economically 
disadvantaged  small  business  concern 
(SDB).  The  governing  statute  for  the 
Small  Business  Administration  defines 
SDBs  as  businesses  where  the  majority 
owners'  race  or  ethnicity  has  impaired 
the  owners'  ability  to  obtain  capital  or 
credit  for  their  businesses,  and  therefore 
impaired  the  businesses'  ability  to 
compete.  At  this  time,  the  Commission 
shall  defer  consideration  of  MMTC's 
request  to  create  certain  exemptions  for 
SDBs.  The  Commission  has  sponsored 
fact-finding  studies  as  to  whether 
preferences  based  on  minority  status 
may  be  justified  consistent  with  the 
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Supreme  Court's  decision  in  Adarand 
Constructors  v.  Pena,  515  U.S.  200 
(1995).  When  the  results  of  these  studies 
have  been  evaluated,  the  Conunission 
may  initiate  future  proceedings  in  this 
area,  as  warranted. 

2.  Clanficatlon  of  the  Definition  of 
"Total  Assets"  and  the  Requirement  of 
Continuing  Compliance 

Background.  The  EDP  rule  examines 
whether  an  interest  holder  has  more 
than  33  percent  of  the  total  assets  of  a 
licensee  or  other  media  entity.  In  the 
R60,  the  Commission  defined  total 
assets  as  the  sum  of  all  debt  plus  all 
equity.  The  Commission  defined  debt 
under  the  EDP  rule  to  include  all 
liabilities,  whether  short-term  or  long- 
term.  Equity  includes  common  or 
prefarred  stock,  whether  voting  or 
nonvoting,  as  well  as  equity  held  by 
insulated  limited  partners  in  limited 
partnerships.  The  Commission  also 
stated  that  it  would  require  parties  to 
maintain  compliance  with  the 
attribution  criteria  as  any  changes  in  a 
firm's  assets  occur.  Where  sudden, 
unforeseeable  changes  take  place,  the 
Commission  stated  that  it  woidd  afford 
parties  a  reasonable  time,  generally  one 
year,  to  come  into  compliance  with  any 
ownership  restrictions  made  applicable 
as  a  result  of  the  change  in  attributable 
status. 

Discussion.  One  petitioner  asks  the 
Commission  to  clarify  what  is  included 
in  the  definition  of  "total  assets"  under 
the  EDP  rule.  Initially,  the  Commission 
clarifies  that  it  will  include  all  equity, 
in  whatever  manner  or  amount  the  debt 
or  equity  is  held,  in  computing  whether 
an  interest  exceeds  the  Q3P  rule's  33 
percent  benchmark.  For  example,  the 
Conunission  will  include  stock,  non- 
stock, partnership  or  any  other  form  of 
equity  in  the  calculation.  The 
Commission  will  also  include  all  short-  - 
term  and  long-term  debt  liabilities,  in 
whatever  manner  or  amount  the  debt  is 
held,  in  computing  whether  an  interest 
exceeds  the  EDP  rule's  33  percent 
benchmark. 

Rather  than  itemizing  what  is 
included  in  the  definition  of  "total 
assets,"  the  Commission  clarifies  that, 
for  piuposes  of  the  EDP  rule,  an 
applicant  may  base  the  valuation  of  a 
station  on  either  the  book  value  as 
defined  under  standard  financial 
accounting  practices,  or  some  other 
value,  including  the  fair  market  value, 
provided  the  valuation  is  reasonable.  In 
relying  upon  the  book  value,  fair  market 
value,  or  other  reasonable  value  of  a 
station,  the  applicant  must  use  the 
valuation  relevant  at  the  time  the 
application  or  ownership  report  is  filed. 
If  the  issue  arises  in  connection  with  a 


transfer  or  assignment  application  or  an 
ownership  report  filed  after 
consummation  of  a  transfer  or 
assignment,  the  applicant  must  use  the 
sales  price  of  that  transfer  or  assignment 
as  the  total  asset  value.  The  Commission 
finds  that  clarifying  the  definition  of 
total  assets  to  include  the  foregoing 
reasonable  methods  of  valuing  a 
station's  total  assets  for  purposes  of  the 
EDP  rule  will  provide  applicants 
flexibility  to  use  the  most  acciuate 
valuation  of  the  station  at  the  time  an 
application  or  ownership  report  is  filed, 
llie  Conunission  may  need  to  review  an 
applicant's  basis  for  computing  its 
valuation  where  petitions  are  filed 
against  the  application.  As  a  residt,  an 
applicant  should  retain  the 
documentation  on  which  it  computes 
the  value  of  the  station  so  that  it  can 
produce  the  documentation  as  needed. 
One  petitioner  asks  the  Commission 
to  clarify  when  equity  and  debt  interests 
that  change  over  time  should  be 
evaluated  for  purposes  of  the  EDP  rule. 
The  Commission  reaffirms  that  parties 
must  maintain  compliance  with  the 
attribution  criteria  as  any  changes  in  a 
firm's  assets  ocou.  As  noted  in  the 
R60.  where  sudden,  imforeseeable 
changes  take  place,  the  Commission  will 
afford  parties  a  reasonable  time,  but  no 
more  than  12  months  from  the  time  the 
unforeseen  change  occurred,  to  come 
into  compliance  with  any  ownership 
restrictions  made  applicable  as  a  result 
of  the  change  in  attributable  status.  The 
Commission  further  notes  that  the 
scheduled  repayment  of  loans  is  clearly 
not  an  "unforeseeable"  or  sudden  event. 

3.  Clarification  of  Other  EDP  Issues 

In  addition  to  the  issues  that  the 
petitioners  raise  in  their  petitions  for 
reconsideration,  the  Conunission  notes 
that  certain  other  issues  have  arisen 
with  respect  to  the  application  of  the 
newly  adopted  EDP  rule.  While  none  of 
the  petitioners  formally  sought 
clarification  on  these  particular  issues, 
the  Commission  determines  that  it  is  in 
the  public  interest  and  serves  its  goals 
of  promoting  clarity  and  certainty  imder 
its  regiilations  to  provide  guidance,  on 
its  own  motion,  on  four  issues. 

a.  Options,  Warrants,  and  Loan 
Guarantees.  Initially,  the  Commission 
considers  how  to  apply  the  EDP  rule  to 
options,  warrants,  and  loan  guarantees. 
Bona  fide  debt,  including  a  guarantee 
for  a  loan,  is  not  ordinarily  attributable 
under  its  rules.  In  addition,  options, 
warrants,  emd  other  nonvoting  interests 
with  the  right  of  conversion  to  voting 
interests  are  not  ordinarily  attributable 
imtil  the  conversion  is  effected.  In  the 
R&<D,  however,  the  Commission 
explained  that  the  EDP  approach  woidd 


focus  on  those  relationships  that  afford 
the  interest  holder  the  incentive  and 
means  to  exert  influence  over  the  core 
operations  of  a  licensee.  For  example, 
substantial  investors  or  creditors  that  do 
not  hold  a  direct  voting  interest  may 
have  the  incentive  and  means,  through 
contractual  arrangements  with  the 
licensee,  to  exert  as  much,  if  not  more, 
influence  over  some  corporate  decisions 
as  voting  equity  holders  whose  interests 
are  attributable.  The  Conunission 
amended  its  rules  to  provide  that  where 
a  major  program  supplier  or  same- 
market  media  entity  holds  a  substantial 
financial  interest  in  a  licensee  exceeding 
33  percent  of  the  total  assets,  that 
interest  is  attributable.  In  addition,  the 
Commission  amended  its  rules  making 
the  exemption  of  certain  contractual 
arrangements,  including  debt  and 
unexercised  options  and  warrants, 
subject  to  the  EDP  rule. 

Until  exercised,  options  and  warrants 
do  not  convey  the  imderlying  interest 
they  entail,  but  they  do  constitute  assets 
that  are  sold  for  consideration. 
Accordingly,  the  Commission  will 
include  the  amount  of  consideration 
paid  for  the  option  or  warrant  in 
determining  whether  the  option  or 
warrant  holder's  interest  is  attributable 
under  the  EDP  rule,  and  it  will  include 
any  security  deposit  or  financial 
contribution  made  by  a  guarantor  for  the 
guarantee  of  a  loan  in  determining 
whether  the  guarantor's  interest  is 
attributable  under  the  EDP  nile.  As 
noted,  the  Conunission  wishes  to 
establish,  so  far  as  possible,  a  bright-line 
test  that  avoids  the  uncertainty  of  case- 
by-case  review,  and  to  premise  the  EDP 
rule  on  whether  the  extent  of  a  financial 
interest  is  significant  and  is  coupled 
with  a  relationship  between  the  investor 
and  the  licensee  that  gives  the  investor 
an  incentive  to  exert  influence.  Thus, 
the  Commission  clarifies  that  it  will  add 
any  consideration  or  other  amounts  paid 
for  options  or  warrants  to  any  other 
equify  or  debt  investment  the  holder  has 
in  a  licensee.  Similarly,  it  will  include 
any  financial  contributions  made  by  a 
guarantor,  including  amoimts  placed 
into  escrow  as  security  for  a  loan 
guarantee  or  amoimts  otherwise  made  in 
connection  with  the  guarantee,  to  any 
other  equity  or  debt  investments  the 
guarantor  has  in  a  licensee.  In  all  cases, 
the  Commission  will  then  divide  that 
aggregated  amount  by  the  total  asset 
value  of  the  licensee  to  determine 
whether  the  option  or  warrant  holder's 
interest  exceeds  the  33  percent 
benchmark. 

b.  The  Multiplier  Rule.  The 
Commission  also  clarifies,  on  its  own 
motion,  that  it  will  use  a  "multiplier"  in 
applying  the  EDP  rule  to  indirect 
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interests  held  in  licensees.  The 
Commission  has  traditionally  used  a 
multiplier  under  its  attribution  rules  to 
determine  the  ownership  interest  of  a 
party  whose  interest  is  held  through 
intervening  corporate  entities. 
Specifically,  attribution  ownership 
interests  in  a  broadcast  licensee,  cable 
television  system,  or  daily  newspaper 
that  are  held  indirectly  by  a  party 
through  one  or  more  intervening 
corporations  are  determined  by 
successive  multiplication  of  the 
ownership  percentages  for  each  link  in 
the  vertical  ownership  chain.  Under  the 
Commission's  pass-through  exception, 
however,  a  link  in  the  ownership  chain 
that  represents  a  percentage  interest 
exceei^g  50  percent  is  treated  as  a  100 
percent  interest,  when  calculating  the 
successive  links  in  the  ownership  chain. 
The  Commission  also  notes  that  in 
calculating  the  foreign  ownership  of  a 
licensee  or  its  parent  under  Section 
310fb)  of  the  Communications  Act,  as 
amended,  it  multiplies  the  percentage  of 
interest  held  by  .each  foreign  investor  in 
the  successive  links  of  the  ownership 
chain,  regardless  of  the  amount  of 
equity  the  foreign  investor  holds. 

As  the  Commission  does  luider  its 
attribution  rules  in  calculating  whether 
an  interest  exceeds  the  voting  stock 
benchmark  in  a  corporation,  the 
Commission  will  multiply  the 
successive  links  in  the  vertical 
ownership  chain  of  a  licensee  w  other 
media  entity  to  determine  whether  an 
indirect  interest  in  the  licensee  or  other 
media  entity  is  attributable  under  the 
EDP  rule.  Specifically,  the  Conunission 
will  multiply  the  successive  percentage 
interests,  aggregating  both  equity  and 
debt,  in  each  intervening  entity  where  a 
party  holds  an  indirect  interest  in  the 
licensee  or  other  media  outiet.  Rather 
than  applying  the  pass-through 
exception  in  determining  whether  an 
interest  is  attributable  imder  the  EDP 
rule,  however,  the  Commission  will 
multiply  the  percentage  interest  even 
where  the  interest  in  the  link  exceeds  50 
percent. 

In  adopting  the  use  of  a  multiplier, 
the  Commission  concluded  that 
multiplication  of  successive  interests 
would  more  realistically  reflect  a  party's 
attenuated  interest  in  a  licensee  where 
there  are  intervening  corporations.  The 
Conunission  established  the  pass- 
through  exception  to  reflect  the  de  jure 
control,  rather  than  the  de  facto  control, 
an  entity  might  have  over  a  licensee. 
Because  the  EDP  rule  applies  not  only 
to  voting  equity,  but  also  to  nonvoting 
equity  and  debt,  the  Commission  will 
not  employ  the  pass-through  exemption 
to  determine  which  interests  are 
attributable  imder  the  EDP  nde.  The 


Conunission  made  this  same 
determination  in  the  context  of  foreign 
ownership.  Accordingly,  the 
Commission  will  multiply  the 
successive  interests,  aggregating  both 
equity  and  debt,  in  each  intervening 
entity,  even  where  the  interest  exceeds 
50  percent,  to  determine  whether  an 
indirect  interest  in  a  licensee  is 
attributable  under  the  EDP  rule.  The 
Commission  also  clarifies  that  it  will 
use  the  multiplier  not  only  in  applying 
the  EDP  rule  to  corporations,  but  also  to 
financial  interests  in  partnerships, 
linuted  liability  companies,  or  any  other 
type  of  organization^  form. 

c.  Interests  in  Multiple  Stations.  The 
Commission  next  clarifies  how  the  EDP 
rule  is  applied  where  an  investor  holds 
an  interest  in  an  entity  that  owns  several 
stations  in  one  market  or  multiple 
stations  in  several  markets.  The  issue  of 
how  to  apply  the  EDP  rule  may  arise,  for 
example,  where  the  investor  holds  a 
nonvoting  financial  interest  amounting 
to  over  33  percent  of  the  total  asset 
value  of  the  entity  that  owns  or  is  the 
licensee  of  the  multiple  stations.  If  the 
investor's  interest  is  nonvoting  stock, 
debt,  an  insulated  limited  liability 
company  or  limited  partnership  interest, 
the  interest  would  not  be  attributable 
imder  the  Commission's  non-EDP 
attribution  rules.  If,  however,  the 
investor  is  either  a  major  program 
supplier  to  a  station  owned  by  the 
multiple-station  owner,  or  has  a  non- 
EDP  attributable  interest  in  another 
station  in  the  same  market  in  which  the 
multiple-station  owner  owns  a  station, 
the  issue  arises  whether  the  investor 
has,  under  the  EDP  rule,  an  attributable 
interest  in  all  of  the  stations  owned  by 
the  multiple-station  owner.  Such  an 
issue  might  also  arise  in  a  case  where  a 
voting  stock  interest  in  the  entity  is  non- 
attributable  under  the  single  majority 
shareholder  exemption  because  the 
exemption  is  grandfathered,  as 
discussed  below. 

The  Commission  clarifies  that  the 
investor  in  the  foregoing  case  will  not 
automatically  hold  an  attributable 
interest  under  the  EDP  rule  in  all  of  the 
stations  or  media  ouUets  owned  by  or 
licensed  to  the  multiple-station  owner. 
Rather,  the  investor  will  have  an 
attributable  interest  under  the  EDP  rule 
only  in  those  stations  or  media  ouUets 
owned  by  or  licensed  to  the  multiple- 
station  owner  where  the  investor  meets 
the  triggering  relationship  prong  of  the 
EDP  rule,  i.e.,  the  investor  is  a  major 
program  supplier  to  a  station  owned  by 
the  multiple-station  owner,  or  the 
investor  is  a  same-market  media  entity. 
Specifically,  an  investor  will  have  an 
attributable  interest,  under  the  EDP  rule, 
in  any  station  that  is  owned  by  or 


licensed  to  a  multiple-station  owner  and 
to  which  the  investor  supplies  over  15 
percent  of  the  station's  total  weekly 
broadcast  programming  hours.  An 
investor  will  also  have  an  attributable 
interest  under  the  EDP  rule  in  a  station 
or  media  outlet  owned  by  or  licensed  to 
the  multiple  station  owner  that  is  in  the 
same  market  as  a  station  or  media  outlet 
in  which  the  investor  also  has  an 
attributable  interest  under  the 
Commission's  non-EDP  attribution 
rules. 

d.  Officers  and  Directors.  The 
Commission  clarifies  how  it  will  apply 
the  EDP  rule  to  officers  and  directors.  In 
doing  so,  the  Commission  follows 
established  precedent.  Under  the 
Commission's  attribution  rules,  the 
officers  and  directors  of  a  parent 
company  of  a  broadcast  licensee,  cable 
television  system,  or  daily  newspaper, 
with  an  attributable  interest  in  any 
subsidiary  entity,  are  deemed  to  have  a 
cognizable  interest  in  the  subsidiary. 
The  Commission  will  apply  the  same 
principle  under  the  EDP  rule.  Each 
director  or  officer  is  individually 
attributed  with  the  company's  full 
equity  and  debt  interests  for  purposes  of 
applying  the  EDP  rule.  Where  an  entity 
has  a  financial  interest  in  a  licensee,  its 
officers  or  directors  will  be  deemed  to 
hold  that  same  financial  interest.  The 
Commission  will  not,  however,  treat  an 
officer's  or  director's  investment  in  a 
media  entity  as  the  company's 
investment  for  the  purpose  of  applying 
the  EDP  rule. 

B.  Single  Majority  Shareholder 
Exemption  g 

Background.  Under  the  single 
majority  shareholder  exemption  from 
attribution,  in  a  corporation  in  which  a 
single  shareholder  owns  more  than  50 
percent  of  the  voting  stock  of  the 
corporation,  the  interests  of  minority 
shareholders  are  not  attributable.  In  the 
R6-0,  the  Commission  intended  that  the 
EDP  rule  would  limit  the  availability  of 
the  single  majority  shareholder 
exemption.  Thus,  for  example,  if  a 
minority  shareholder's  financial  interest 
in  a  licensee  amounts  to  over  33  percent 
of  the  licensee's  total  asset  value  and  the 
minority  shareholder  is  either  a  major 
program  supplier  to  the  licensee  or  a 
same-market  media  entity,  the  minority 
shareholder's  interest  would  be 
attributable  under  the  EDP  rule,  even  if 
the  licensee  has  a  single  majority 
shareholder.  The  Commission  declined, 
in  the  /?&0,  to  eliminate  the  single 
majority  shareholder  exemption  for 
broadcast  stations,  while  the 
Commission  eliminated  the  exmnption 
bom  its  general  cable  attribution  rules. 
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Discussion.  One  petitioner  asks  the 
Conunission  to  eliminate  the  single 
majority  shareholder  exemption  for 
broadcasters,  arguing  that  it  is  arbitrary 
and  capricious  to  eliminate  the 
exemption  for  cable  systems  and  not  for 
broadcast  stations.  The  Commission 
grants  the  requestT^In  the  Cable 
Attribution  Report  and  Order  (64  PR 
67193,  December  1,  1999).  the 
G}mmission  concluded  that  the  single 
majority  shareholder  exemption  should 
be  eliminated  because  of  its  concern 
"that  a  minority  shareholder  may  be 
able  to  exert  influence  over  a  company 
even  where  a  single  majority 
shareholder  exists."  The  Conunission 
generally  found  in  that  proceeding  no 
evidence  that  differences  in  ownership, 
financing,  or  management  structures 
between  the  cable  and  broadcast 
industries  warrant  creating  an 
attribution  standard  for  applying  the 
cable  horizontal  ownership,  or  other 
cable  rules,  that  is  different  than  the 
standard  the  Commission  uses  in 
applying  the  broadcast  multiple 
ownership  rules.  Thus,  the  Commission 
sees  no  rational  basis  to  distinguish 
between  cable  and  broadcasting  that 
would  justify  eliminating  the  exemption 
for  the  cable  ownership  rules  while 
retaining  it  for  the  broadcast  ownership 
rules. 

In  addition  to  resolving  the  apparent 
inconsistency  that  resulted  from  the 
Commission's  decision  to  eliminate  the 
single  majority  shareholder  exemption 
in  the  cable  context,  eliminating  this 
exemption  from  the  broadcast 
attribution  rules  would  promote  one  of 
its  primaiv  goals  in  this  proceeding:  to 
improve  the  precision  of  its  attribution 
rules  in  identifying  cognizable  interests 
for  purposes  of  its  ownership  rules.  In 
adopting  the  single  majority  shareholder 
exemption  in  1984,  the  Commission 
reasoned  that  minority  interest 
shareholders  "would  be  unable  to  direct 
the  affairs  or  activities  of  the  licensee  on 
the  basis  of  their  shareholdings"  where 
a  single  majority  shareholder  controls 
the  corporation.  The  Commission 
therefore  determined  that  these  minority 
interests  would  not  be  deemed 
cognizable  for  purposes  of  the  multiple 
ownership  rules. 

In  this  proceeding,  as  in  the  cable 
attribution  rulemaking,  the  Conunission 
has  repeatedly  stated  that  its  attribution 
rules  are  designed  to  identify  not  only 
interests  that  enable  an  entity  to  control 
a  company,  but  also  interests  that  give 
an  entity  the  potential  to  exert 
significant  influence  on  a  company's 
major  decisions,  even  if  the  entity 
cannot  control  the  company.  Minority 
shareholders  may  not  be  able  to  control 
the  affairs  or  activities  of  licensees,  but. 


in  certain  circumstances,  they  clearly 
have  the  potential  to  influence  a 
licensee's  actions.  Although  the 
influence  of  a  minority  shareholder  may 
be  diminished  somewhat  where  a  single 
majority  shareholder  controls  the 
licensee,  the  Commission  has  no  reason 
to  believe  that  the  minority 
shareholder's  influence  is  eliminated  or 
so  attenuated  in  such  circiunstances  that 
the  Commission  should  ignore  its 
ownership  interest  for  purposes  of  its 
ownership  rules.  Accordingly,  the 
Commission  wiU  amend  Note  2  of 
§  73.3555  of  its  rules  to  eliminate  the 
single  majority  shareholder  exemption 
bom  the  broadcast  attribution  rules. 

The  Commission  further  concludes 
that  the  single  majority  shareholder 
exemption  will  no  longer  apply  to 
minority  interests  acquired  on  or  after 
the  adoption  date  of  this  MOSO. 
Accordingly,  any  minority  interests  in  a 
company  with  a  single  majority 
shareholder  will  be  grandfathered  if  the 
interest  was  acquired  before  the 
adoption  date  of  this  MO&O. 
Grandfathering.of  these  minority 
interests  will  be  permanent  until  the 
grandfathered  interest  is  assigned  or 
transferred.  The  Commission  notes, 
however,  that  grandfathered  minority 
interests  in  companies  with  single 
majority  shareholders  remain  subject  to 
the  EDP  rule. 

C.  IMA  Attribution  and  Filing 
Requirements 

Background.  An  LMA  or  time 
brokerage  agreement  is  a  type  of 
contract  that  generally  involves  the  sale 
by  a  licensee  of  discrete  blocks  of  time 
to  a  broker  that  then  supplies  the 
progranuning  to  fill  the  time  and  sells 
the  conunercial  spot  announcements  to 
support  the  programming.  In  the  R&O, 
the  Commission  adopted  attribution 
rules  for  television  LMAs.  Specifically, 
an  iotra-market  television  LMA  is  per  se 
attributable  if  the  LMA  involves  more 
than  15  percent  of  a  brokered  station's 
weekly  broadcast  hours.  In  contrast,  the 
Commission  will  not  attribute  television 
time  brokerage  agreements  between 
stations  in  different  markets,  unless  the 
agreements  come  under  the  EDP  rule. 
Specifically,  an  inter-market  television 
LMA  is  attributable  only  if  the  broker 
supplies  more  than  15  percent  of  a 
station's  programiUing  (i.e.,  the  broker  is 
a  major  program  supplier),  and  it  has  a 
financial  investment  that  is  more  than 
33  percent  of  the  brokered  station's  total 
asset  value.  The  Commission  also 
decided  to  attribute  intra-market  radio 
LMAs  for  purposes  of  applying  all  of  its 
multiple  ownership  rules  that  are 
applicable  to  radio  stations,  not  just  the 
radio  duopoly  rule,  as  in  the  past. 


In  the  R&O,  the  Commission  decided 
to  review  the  issue  of  grandfathering 
existing  intra-market  radio  LMAs  on  a 
case-by-case  basis.  Specifically,  the 
Commission  concluded  that  it  would 
consider  the  issue  of  grandfathering 
radio  LMAs  whose  attribution  as  of 
November  16,  1999,  the  effective  date  of 
the  newly  adopted  rules,  resulted  in 
ownership  violations.  The  Conunission 
further  concluded  that  any  interest, 
other  than  intra-market  radio  and 
television  LMAs,  newly  attributable 
under  the  rules  that  would  result  in 
violations  of  the  ownership  rules,  would 
be  grandfathered  if  the  triggering 
interest  was  acquired  before  November 
5,  1996,  the  date  of  the  FNPflM  in  this 
proceeding.  The  Commission 
determined  that  grandfathering  would 
apply  only  to  the  ciurent  holder  of  the 
attributable  interest,  and  if  the 
grandfathered  interest  was  later 
assigned  or  transferred,  new  owners 
would  be  given  one  year  to  come  into 
compliance  with  the  multiple 
ownership  rules.  Non-grandfathered 
interests,  except  for  non-grandfathered 
intra-market  television  LMAs,  must  be 
divested  to  comply  with  the 
Conunission's  multiple  ownership  rules 
within  twelve  months  of  the  date  of 
adoption  of  the  RSrO.  The  Commission 
requires  the  licensee  that  is  the 
brokering  station  to  file  with  the 
Commission,  within  30  days  of 
executioB  of  a  time  brokerage 
agreement,  a  copy  of  any  such 
agreement,  redacted  as  necessary,  that 
would  result  in  the  arrangement  being 
attributed. 

Discussion.  One  petitioner  asks  the 
Commission  to  deem  unlawful  LMAs 
entered  into  after  August  6,  1999,  the 
date  the  RSO  was  released,  arguing  that 
LMAs  are  an  unlawful  evasion  of  the 
ownership  rules  that  hinder  diversity 
and  competition  and  are  no  longer 
necessary  with  adoption  of  the  revised 
duopoly  rule;  the  grandfathering  plan 
for  existing  LMAs  protects  existing 
equity  interests;  and  suggests  that  LMAs 
entered  into  after  August  6,  1999,  may 
have  been  entered  into  to  bypass  the 
Commission's  transfer  or  assignment 
authorization  requirements  or  to  prevent 
a  competitor  from  obtaining  a  transfer. 
Another  petitioner  luges  the 
Commission  to  reject  the  request 
because  the  Commission  has  already 
found  that  the  record  shows  that  a 
number  of  television  LMAs  have 
resulted  in  public  interest  benefits. 

The  Conunission  made  no  finding  in 
the  R60  that  LMAs  are  per  se  unlawful 
as  of  any  date.  The  Commission's  newly 
adopted  attribution  rules  do  not 
preclude  parties  from  entering  into 
LMAs,  Rather,  the  Commission 
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imended  its  rules  to  make  intra-market 
JMAs  and  some  inter-market  LMAs 
attributable  for  purposes  of  its  broadcast 
ownership  rules.  Some  LMAs  are 
grandfathered,  while  interests  in  others 
may  need  to  be  divested.  Parties  may 
still  enter  into  LMAs  with  the 
imderstanding  that  they  may  be  subject 
to  applicable  ownership  rules.  Nothing 
suggests  that  Congress  intended  the 
Commission  to  deem  per  se  unlawfiil  all 
LMAs  entered  into  after  a  certain  date. 
Indeed,  in  the  Conference  Report  on 
Section  202(g]  of  the 
Telecommunications  Act  of  1996,  the 
conferees  recognized  "the  positive 
contributions  of  television  LMAs."  The 
Commission  finds  no  reason  to 
reconsider  its  decision  that  LMA 
interests  may  be  attributable  under  its 
newly  adopted  rules,  but  that  LMAs  are 
not  unlawful. 

One  petitioner  also  luges  the 
Commission  to  require  sdl  existing 
LMAs,  not  just  attributable  LMAs,  to  be 
filed  with  the  Conunission.  The 
Commission  will  not  change  the  filing 
requirements  for  LMAs  as  adopted  in 
the  R60.  The  attribution  rules  impose 
an  affirmative  obligation  on  licensees  to 
determine  whether  a  particular  LMA  is 
attributable  and,  if  it  is,  to  file  the 
agreement  with  the  Commission. 
Conunercial  radio  and  television 
licensees  must  also  maintain  copies  of 
time  brokerage  agreements  in  their  local 
public  inspection  files.  As  the 
Commission  stated  in  the  flfiO,  it 
believes  a  licensee's  affirmative 
obligation  in  combination  with  its  filing 
requirements  will  subject  LMAs  to 
sufficient  scrutiny  by  competitors,  the 
public,  and  the  Commission.  The 
Commission  therefore  reaffirms  the 
requirement  that  brokering  stations 
must  file  redacted  copies  of  attributable 
LMAs  with  the  Commission  within  30 
days  of  execution  of  the  agreement. 

D.  Cross-Interest  Policy 

Background.  The  cross-interest  policy 
has  been  applied  to  preclude 
individuals  or  entities  frt>m  holding  an 
attributable  interest  in  one  media 
property  (broadcast  station,  newspaper, 
cable  system)  and  having  a 
"meaningful"  albeit  nonattributable 
interest  in  another  media  entity  serving 
"substantially  the  same  area."  In  the 
RSO,  the  Commission  eliminated  the 
cross-interest  policy. 
f  Discussion.  One  petitioner  asks  the 
Conunission  to  reconsider  its  decision 
to  eliminate  the  cross-interest  policy, 
contending  that  the  Commission  has  not 
explained  why  the  policy  should  not  be 
retained  in  small  and  mediiun  markets 
and  arguing  that  the  Commission  has 
failed  to  consider  the  impact  of  its 


decision  on  diversity.  The  petitioner 
argues  that  repeal  of  the  cross-interest 
policy  may  result  in  allowing  business 
combinations  and  relationships,  that 
were  not  permitted  imder  the  cross- 
interest  policy,  that  are  not  covered  by 
the  EDP  rule,  and  that  are  not  addressed 
by  other  rules  and  remedies  referenced 
by  the  Commission  in  its  R&O. 

The  Commission  declines  to 
reconsider  its  decision  to  eliminate  the 
cross-interest  policy.  Its  decision  in  the 
R&O  to  eliminate  the  cross-interest 
policy  was  based  on  its  judgment  that 
the  regiUatory  costs  and  chilling  effects 
of  administering  the  cross-interest 
policy  and  the  benefits  of  applying  clear 
ownership  and  attribution  standards 
outweigh  any  risks  of  abuses  in 
eliminating  the  policy.  As  the 
Commission  noted,  the  cross-interest 
policy  did  not  prohibit  the  relationships 
it  covered  outright,  but  required  an  ad 
hoc  determination  as  to  whether  the 
relationships  at  interest  would  be 
permitted.  The  Commission  determined 
that  the  public  interest  would  be  better 
served  by  administering,  to  the  greatest 
extent  possible,  bright  line  tests  with 
respect  to  attribution  and  ownership 
rather  than  case-by-case  determinations, 
which  delay  processing  and  involve 
public  and  regulatory  costs.  The 
Commission  did  not  base  its  conclusion 
simply  on  the  increased  certainty  that  a 
rule-based  proscription  provided. 
Rather,  the  Commission  carefully 
reviewed  the  interests  typically 
addressed  by  the  cross-interest  policy 
and  included  within  the  ambit  of  the 
new  rules  those  interests  that  the 
Commission  concluded  warranted 
continued  limitation.  Most  obvious 
among  these  is  the  consideration  of 
nonvoting  equity  and  debt  interests 
imder  the  Commission's  EDP  standard. 

In  short,  the  Commission's  attribution 
tests  were  based  on  its  best  judgment, 
after  a  review  of  the  record,  as  to  what 
relationships  should  coimt  in  terms  of 
administering  the  ownership  rules.  The 
ownership  rules,  in  turn,  are  based  on 
the  Commission's  competition  and 
diversity  analysis.  The  local  ownership 
rules  do  take  into  accoimt  the  nature 
and  size  of  the  market.  Fiulher,  the 
Conunission  also  retained  discretion,  in 
an  appropriate  case,  "to  review 
individual  cases  that  present  imusual 
issues  on  a  case-by-case  basis  where  it 
would  serve  the  public  interest  to 
conduct  such  a  review."  Administering 
regulatory  procedures  that  are,  to  the 
greatest  extent  possible,  clear  and 
consistent  is  an  important  aspect  of  the 
public  interest. 


Procedural  Matters 

Authority  for  issiumce  of  this  MO&O 
is  contained  in  Sections  4(i),  303(r),  403. 
and  405  of  the  Commiuiications  Act  of 
1934,  as  amended,  47  U.S.C.  154(i), 
303(r),  403,  and  405. 

Paperwork  Reduction  Act  Analysis. 
This  MO&O  contains  either  new  or 
modified  information  collections.  The 
Commission,  therefore,  as  part  of  its 
continuing  effort  to  reduce  paperwori^ 
burdens,  invites  the  general  public  and 
the  Office  of  Management  amd  Budget  to 
comment  on  the  information  collections 
contained  in  this  MO&O  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Public  and  agency 
comments  are  due  60  days  from  date  of 
publication  of  this  MO&O  in  the  Federal 
Register.  Comments  should  address:  (a) 
Whether  the  new  or  modified  collection 
of  information  is  necessary  for  the 
proper  performance  of  the  functions  of 
the  Conunission,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  Commission's 
burden  estimates;  (c)  ways  to  enhance 
the  quaUty,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  In  addition  to 
filing  comments  with  the  Secretary,  a 
copy  of  any  comments  on  the 
information  collections  in  this  MO&O 
should  be  submitted  to  Judy  Boley, 
Federal  Communications  Commission, 
445  Twelfth  Street,  S.W.,  Room  1-C804. 
Washington,  EXZ  20554,  or  over  the 
Internet  to  jboley@fcc.gov  and  to 
Edward  Springer,  OMB  Desk  Officer, 
10236  NEOB,  725  17th  Street,  N.W., 
Washington,  DC  20503  or  over  the 
Internet  to 
edward.springer@omb.eop.gov. 

Supplemental  Final  Regulatory 
Flexibility  Analysis.  As  required  by  the 
Regiilatory  Flexibility  Act  (RFA),  the 
Commission  has  prepared  a 
Supplemental  Final  Regulatory 
Flexibility  Analysis  (Supplemental 
FRF  A)  of  the  possible  impact  on  small 
entities  of  the  rules  adopted  in  the 
MO&O.  The  Supplemental  FRFA  is  set 
forth  in  the  MO&O. 

Supplemental  Final  Regulatory 
Flexibility  Analjrsis 

As  required  by  the  Regulatory 
Flexibility  Act  (RFA).  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
was  incorporated  in  the  NPRM  and  the 
FNPRM  in  this  proceeding.  The 
Commission  sought  written  public 
comment  on  the  proposals  in  the  NPRM 
and  FNPRM,  including  comment  on  the 
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IRFAs.  The  comments  received  were 
discussed  in  the  Final  Regulatory 
Flexibility  Analysis  (FRFA)  contained 
in  the  R&O  in  this  proceeding.  As 
described  below,  this  MOS-O  grants 
reconsideration  of  one  action  taken  in 
the  RSO  and  provides  clarification  of 
other  issues.  This  associated 
Supplemental  Final  Regulatory 
Flexibihty  Analysis  (Supplemental 
FRFA)  addresses  the  rule  modifications 
on  reconsideration  and  conforms  to  the 
RFA. 

Need  for,  and  Objectives  of,  the 
Memorandum  Opinion  and  Order 

The  attribution  rules  seek  to  identify 
those  interests  in  licensees  or  media 
entities  that  confer  on  their  holders  a 
degree  of  influence  or  control  such  that 
the  holders  have  the  potential  to  affect 
the  programming  decisions  of  licensees 
or  other  core  operating  functions.  The 
attribution  rules  are  used  to  implement 
the  Conunission's  broadcast  multiple 
ownership  rules.  The  Conunission's 
goals  in  this  proceeding  are  to  improve 
the  precision  of  the  attribution  rules, 
avoid  disruption  in  the  flow  of  capital 
to  broadcasting,  afford  clarity  and 
certainty  to  regulatees  and  markets,  and 
facilitate  application  processing.  While 
its  focus  is  on  the  issues  of  influence  or 
control,  the  Commission  must  also  tailor 
the  attribution  rules  to  permit 
arrangements  where  an  ownership  or 
positional  interest  involves  minimal  risk 
of  influence  to  avoid  unduly  restricting 
the  means  by  which  investment  capital 
may  be  made  available  to  the  broadcast 
industry.  The  rule  revisions  and 
clarifications  contained  in  this  MO&O 
meet  these  goals. 

Summary  of  Significant  Issues  Raised 
by  the  Public 

The  comments  in  response  to  the 
IRFAs  that  addressed  small  business 
issues  were  discussed  in  the  FRFA 
contained  in  the  R&O  in  this 
proceeding.  We  received  no  petitions  for 
reconsideration  in  direct  response  to 
that  FRFA.  In  its  petition  for 
reconsideration,  however,  the  Office  of 
Communications,  Inc.  of  United  Chiut:h 
of  Christ  et  al.  (UCC)  asked  the 
Commission  to  eliminate  the  single 
majority  shareholder  exemption  for 
broadcast  stations,  arguing  that  it  is 
arbitrary  and  capricious  to  eliminate  the 
exemption  for  cable  systems  and  not 
broadcasters.  Under  the  single  majority 
shareholder  exemption  from  attribution, 
in  a  corporation  in  which  a  single 
shareholder  owns  more  than  50  percent 
of  the  voting  stock  of  the  corporation, 
the  interests  of  minority  shareholders 
are  not  attributable.  The  Commission 
grants  UCC's  request,  finding  no  rational 


basis  to  distinguish  between  cable  and 
broadcasting  that  would  justify 
eliminating  the  exemption  for  the  cable 
ownership  rules  while  retaining  it  for 
the  broadcast  ownership  rules.  Any 
minority  interest  in  a  company  with  a 
single  majority  shareholder  will  be 
grandfathered  if  the  interest  was 
acquired  before  the  adoption  date  of  this 
MO&O.  Grandfathered  minority 
interests  in  companies  with  single 
majority  shareholders,  however,  remain 
subject  to  the  equity/debt  plus  (EDP) 
rule. 

Description  and  Estimate  of  the  Number 
of  Small  Entities  to  Which  Rules  Will 
Apply 

The  rules  revisions  contained  in  this 
MO&O  will  apply  to  full  service 
television  and  radio  licensees  and 
permittees,  potential  licensees  and 
permittees,  cable  services  or  systems. 
Multipoint  Distribution  Service, 
Multichannel  Multipoint  Distribution 
Service,  and  Instructional  Television 
Fixed  Service,  and  newspapers.  These 
entities  are  discussed  in  detail  in  the 
FRFA  contained  in  the  R&-0  at  Section 

m. 

Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

The  MO&O  clarifies  various  aspects  of 
the  EDP  rule  adopted  in  the  R&O.  One 
clarification  is  to  use  the  "multiplier"  in 
calculating  an  EDP  interest.  Specifically, 
Uie  Commission  will  multiply  the 
successive  percentage  interests, 
aggregating  both  equity  and  debt,  in 
each  intervening  entity  where  a  party 
holds  an  indirect  interest  in  the  licensee 
or  other  media  outiet.  In  calculating  an 
EDP  interest,  however,  the  Commission 
will  not  apply  the  pass-through 
exception,  which  applies  to  indirect 
voting  stock  interests  in  corporations 
where  a  link  in  the  ownership  chain 
that  represents  a  percentage  interest 
exceeding  50  percent  is  treated  as  a  100 
percent  interest.  Thus,  the  Commission 
will  multiply  successive  interests  for 
purposes  of  EDP,  even  where  the 
interest  exceeds  50  percent.  The 
decision  not  to  apply  the  pass-through 
exception  is  less  restrictive  than  the 
traditional  application  of  the  multiplier 
on  all  entities,  including  small 
businesses. 

The  MO&O  also  eliminates  the  single 
majority  shareholder  attribution 
exemption.  Elimination  of  the  single 
majority  shareholder  attribution 
exemption  does  not  affect  grandfathered 
small  entities.  Elimination  of  the  single 
majority  shareholder  exemption  does 
not  affect  the  Commission's  ownership 
reporting  requirements.  The  reporting 


requirements  for  non-grandfathered 
licensees  may  increase,  however, 
because  those  licensees  will  be  required 
to  report  interests  that  are  newly 
attributable  as  a  result  of  elimination  of 
the  exemption.  Those  entities  are 
already  required  to  file  ownership 
reports  wiUi  the  Commission,  so  any 
additional  cost  associated  with  this 
reporting  requirement  is  nominal. 

Steps  Taken  to  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  foiu-  alternatives  (among 
others):  (1)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities;  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
under  the  rule  for  small  entities;  (3)  the 
use  of  performance,  rather  than  design, 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  smadl  entities. 

Under  the  Commission's  pass-through 
exception  to  the  multiplier  rule,  a  link 
in  the  ownership  chain  that  represents 
a  percentage  interest  exceeding  50 
percent  is  treated  as  a  100  percent 
interest,  when  calculating  the 
successive  links  in  the  ownership  chain. 
The  MO&O  clarifies  tiiat  the 
Commission  will  not  apply  the  pass- 
through  exception  in  using  the 
multiplier  to  calculate  interests  under 
the  EDP  rule.  An  alternative  to  this 
decision  is  to  apply  the  pass-through 
exception  for  purposes  of  EDP,  which 
would  make  the  calculation  of 
attributable  EDP  interests  as  restrictive 
on  all  entities,  including  small 
businesses,  as  those  calculated  luider 
the  traditional  application  of  the 
multiplier. 

The  MO&O  eliminates  the  single 
majority  shareholder  attribution 
exemption.  To  minimize  the  disruptive 
effect  of  this  attribution  rule  change,  the 
M060  grandfathers  entities,  subject  to 
the  EDP  rule,  reljdng  on  the  single 
majority  shareholder  exemption  whose 
interests  were  acquired  before  the 
adoption  date  of  the  MO&O.  An 
alternative  to  eliminating  the  exemption 
would  be  to  leave  the  rule  as  is.  In 
addition  to  the  prior  decision  to 
eliminate  the  exemption  for  cable 
operators,  however,  the  Commission 
believes  that  eliminating  the  exemption 
from  the  broadcast  attribution  rules  will 
promote  one  of  its  primary  goals  to 
improve  the  precision  of  the 
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!k)nunission's  attribution  rules  in 
dentifying  cognizable  interests  for 
jurposes  of  the  ownership  rules. 

Report  to  Congress:  The  Conunission 
Will  send  a  copy  of  the  MO&O, 
including  this  Supplemental  FRFA,  in  a 
report  to  be  sent  to  Congress  piu^uant 
to  SBREFA.  In  addition,  tiie 
Commission  will  send  a  copy  of  the 
MO&O,  including  the  Supplemental 
FRFA,  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration.  A  copy  of  the  MOGO 
and  Supplemental  FRFA  (or  summaries 
thereof)  will  also  be  published  in  the 
Federal  Register. 

Ordering  Clauses 

The  petitions  for  reconsideration  or 
clarification  are  granted  to  the  extent 
provided  herein  and  otherwise  are 
denied  pursuant  to  sections  4(i),  303(r), 
403,  and  405  of  the  Commimications 
Act  of  1934,  as  amended,  47  U.S.C. 
154{i),  303(r).  403,  and  405,  and 
§  1.429(i)  of  the  Commission's  rules,  47 
uFR  1.429(i). 

Sections  4(i)  &  (j),  303(r),  307,  308  and 
J09  of  the  Communications  Act  of  1934, 
IS  amended,  47  U.S.C.  154(i)  &  (j), 
J03(r),  307,  308  and  309,  parts  21,  73, 
and  76  of  the  Commission's  rules,  47 
;mi.  Parts  21,  73,  76,  are  amended  as 
let  forth  in  the  MO&O. 

The  rule  amendments  set  forth  in  the 
\40&0  shall  be  effective  sixty  days  after 
lublication  in  the  Federal  Register. 

The  Commission's  Consumer 
Information  Bureau,  Reference 
Information  Center,  shall  send  a  copy  of 
this  MO&O  in  MM  Docket  Nos.  94-150. 
92-51,  and  87-154,  including  the 
Supplemental  Final  Regulatory 
Flexibility  Analysis,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

yTie  new  or  modified  paperwork 
uirements  contained  in  this  MO&O 
lich  are  subject  to  approval  by  the 
Office  of  Management  and  Budget 
(OMB))  will  go  into  effect  upon  OMB 
approval. 

I    This  proceeding  is  hereby  terminated. 

List  of  Subjects  in 

47CFRPart21   . 

Multipoint  distribution  service. 

47  CFR  Part  73 

Television  broadcasting.  Radio 
)roadcasting. 

47  CFR  Part  76 
Cable  television  service. 


Federal  Communications  Commission. 
Magalie  Roman  Salas, 

Secretary. 

Rule  Changes 

For  the  reasons  set  forth  in  the 
preamble.  Parts  21,  73,  and  76  of 
Chapter  1  of  Title  47  of  tiie  Code  of 
Federal  Regulations  are  amended  as 
follows: 

PART  21— DOMESTIC  PUBLIC  RXED 
RADIO  SERVICES 

1.  The  authority  citation  for  part  21 
continues  to  read  as  follows: 

Authority:  Sacs.  1,  2,  4,  201-205,  208,  215, 
218,  303,  307.  313,  403,  404,  410,  602,  48 
Stat,  as  amended,  1064,  1066,  1070-1073. 
1076,  1077,  1080,  1082,  1083,  1087.  1094, 
1098,  1102:  47  U.S.C.  151.  154,  201-205,  208. 
215,  218,  303.  307.  313.  314,  403,  404.  410, 
602;  47  U.S.C.  552.  554. 

2.  Section  21.912  is  amended  by: 

a.  Designating  Note  1  as  "Note  1  to 
§21.912"; 

b.  Removing  Note  1(b); 

c.  Redesignating  Notes  1(c)  through 
Notes  1(1)  as  Notes  1(b)  to  §  21.912 
through  Note  l(k)  to  §21.912; 

d.  Revising  newly  redesignated  Note  1 
(c)  to  §  21.912  and  Note  1(e)  to  §  21.912; 

e.  Revising  the  first  and  second 
sentence  of  newly  redesignated  Note 
1(f)(2); 

f.  Revising  newly  redesignated  Note 
1(h)(3); 

g.  Revising  the  introductory  text  to 
newly  redesignated  Note  l(i).  and 
revising  redesignated  Note  l(i)(2);  and 

h.  Designating  Note  2  as  "Note  2  to 
§21.912". 

The  revisions  and  deletion  read  as 
follows: 

§  21 .91 2    Cable  television  company 
eligibility  requirements  and  MDS/cable 
cross-ownership. 


Note  1  to  §21.912:  *   *   * 

***** 

(c)  Attribution  of  ownership  interests 
in  an  MDS  licensee  or  cable  television 
system  that  are  held  indirectiy  by  any 
party  through  one  or  more  intervening 
corporations  will  be  determined  by 
successive  multiplication  of  the 
ownership  percentages  for  each  link  in 
the  vertical  ownership  chain  and 
application  of  the  relevant  attribution 
benchmark  to  the  resulting  product, 
except  that  wherever  the  ownership 
percentage  for  any  link  in  the  chain 
exceeds  50% ,  it  shall  not  be  included 
for  purposes  of  this  multiplication.  For 
purposes  of  paragraph  (i)  of  this  note, 
attribution  of  ownership  interests  in  an 
MDS  licensee  or  cable  television  system 


that  are  held  indirectiy  by  any  party 
through  one  or  more  intervening 
organizations  will  be  determined  by 
successive  multiplication  of  the 
ownership  percentages  for  each  link  in 
the  vertical  ownership  chain  and 
application  of  the  relevant  attribution 
benchmark  to  the  resulting  product,  and 
the  owmership  percentage  for  any  link  in 
the  chain  that  exceeds  50%  shall  be 
included  for  purposes  of  this 
multiplication.  [For  example,  except  for 
purposes  of  paragraph  (i)  of  this  note,  if 
A  owns  10%  of  company  X,  which 
owns  60%  of  company  Y,  which  owns  . 
25%  of  "Licensee,"  then  X's  interest  in 
"Licensee"  would  be  25%  (the  same  as 
Y's  interest  because  X's  interest  in  Y 
exceeds  50%),  and  A's  interest  in 
"Licensee"  would  be  2.5%  (0.1  x  0.25). 
Under  the  5%  attribution  benchmark, 
X's  interest  in  "Licensee"  wotdd  be 
cognizable,  while  A's  interest  would  not 
be  cognizable.  For  purposes  of 
paragraph  (i)  of  this  note,  X's  interest  in 
"Licensee"  would  be  15%  (0.6  x  0.25) 
and  A's  interest  in  "Licensee"  would  be 
1.5%  (0.1  X  0.6  x  0.25).  Neither  interest 
would  be  attributed  under  paragraph  (i) 
of  this  note.) 
***** 

(e)  Subject  to  paragraph  (i)  of  this 
note,  holders  of  non-voting  stock  shall 
not  be  attributed  an  interest  in  the 
issuing  entity.  Subject  to  paragraph  (i)  of 
this  note,  holders  of  debt  and 
instruments  such  as  warrants, 
convertible  debentures,  options  or  other 
non-voting  interests  with  rights  of 
conversion  to  voting  interests  shall  not 
be  attributed  unless  and  until 
conversion  is  effected. 

(f)*   *   * 

(2)  For  a  licensee  or  system  that  is  a 
limited  partnership  to  make  the 
certification  set  forth  in  paragraph  (f)(1) 
of  this  note,  it  must  verify  that  the 
partnership  agreement  or  certificate  of 
limited  partnership,  with  respect  to  the 
particular  limited  partner  exempt  fivm 
attribution,  establishes  that  the  exempt 
limited  partner  has  no  material 
involvement,  directiy  or  indirectiy,  in 
the  management  or  operation  of  the 
MDS  or  cable  television  activities  of  the 
partnership.  For  a  licensee  or  system 
that  is  an  LLC  or  RLLP  to  make  the 
certification  set  forth  in  paragraph  (f)(1) 
of  this  note,  it  must  verify  that  the 
organizational  document,  with  respect 
to  the  particular  interest  holder  exempt 
fix)m  attribution,  establishes  that  the 
exempt  interest  holder  has  no  material 
involvement,  directiy  or  indirectiy,  in 
the  management  or  operation  of  the 
MDS  or  cable  television  activities  of  the 
LLC  or  RLLP.  *  *  * 
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(3)  The  sum  of  the  interests  computed 
under  paragraph  (h)(1)  of  this  note  plus 
the  sum  of  the  interests  computed  under 
paragraph  (h)(2)  of  this  note  is  equal  to 
or  exceeds  20  percent. 

(i)  Notwithstanding  paragraphs  (e) 
and  (f)  of  this  note,  the  holder  of  an 
equity  or  debt  interest  or  interests  in  an 
MDS  licensee  or  cable  television  system 
subject  to  the  MDS/cable  cross- 
ownership  rule  ("interest  holder")  shall 
have  that  interest  attributed  if: 
***** 

(2)  The  interest  holder  also  holds  an 
interest  in  an  MDS  licensee  or  cable 
television  system  that  is  attributable 
under  paragraphs  of  this  note  other  than 
this  paragraph  (i)  and  which  operates  in 
any  portion  of  the  franchise  area  served 
by  that  cable  operator's  cable  system. 


PART  73— RADIO  BROADCAST 
SERVICES 

3.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303,  334  and  336. 

4.  The  notes  following  §  73.3555  are 
amended  by: 

a.  Designating  Note  1  as  "Note  1  to 
§73.3555"; 

b.  Designating  Note  2  as  "Note  2  to 
§73.3555"; 

c.  to  Note  2  to  §  73.3555  remove 
paragraph  (b); 

d.  In  Note  2  to  §  73.3555  paragraphs 
(c)  through  (k)  are  redesignated  as 
paragraphs  (b)  through  (j); 

e.  m  Note  2  to  73.3555  revise  newly 
redesignated  para^phs  (c)  and  (e); 

f.  In  Note  2  to  §  73.3555  revise  newly 
redesignated  paragraph  (f)(2); 

g.  In  Note  2  to  §  73.3555  revise  newly 
redesignated  paragraph  (h)(3); 

h.  In  Note  2  to  §  73.3555  revise  the 
introductory  text  to  newly  redesignated 
peiragraphs  (i),  and  {i)(2)(i); 

i.  Designating  Note  3  as  "Note  3  to 
§73.3555"; 

j.  Designating  Note  4  as  "Note  4  to 
§73.3555"; 

k.  Designating  Note  5  as  "Note  5  to 
§73.3555": 

1.  Designating  Note  6  as  "Note  6  to 
§73.3555"; 

m.  Designating  Note  7  as  "Note  7  to 
§73.3555"; 

n.  Designating  Note  8  as  "Note  8  to 
§73.3555"; 

o.  Designating  Note  9  as  "Note  9  to 
§  73.3555";  and 

p.  Designating  Note  10  as  "Note  10  to 
§73.3555". 

The  revisions  and  deletion  read  as 
follows: 

§73.3555    Multiple  ownership. 


Note  2  to  §  73.3S5S:  *   *   * 

(c)  Attribution  of  ownership  interests 
in  a  broadcast  licensee,  cable  television 
system  or  daily  newspaper  that  are  held 
indirectly  by  any  party  through  one  or 
more  intervening  corporations  will  be 
determined  by  successive  multiplication 
of  the  ownership  percentages  for  each 
link  in  the  vertical  ownership  chain  and 
application  of  the  relevant  attribution 
benchmark  to  the  resulting  product, 
except  that  wherever  the  ownership 
percentage  for  any  link  in  the  chain 
exceeds  50% ,  it  shall  not  be  included 
for  purposes  of  this  multiplicatioo.  For 
purposes  of  paragraph  (i)  of  this  note, 
attribution  of  ownership  interests  in  a 
broadcast  licensee,  cable  television 
system  or  daily  newspaper  that  are  held 
indirectly  by  any  party  through  one  or 
more  intervening  organizations  will  be 
determined  by  successive  multiplication 
of  the  ownership  percentages  for  each 
link  in  the  vertical  ownership  chain  and 
application  of  the  relevant  attribution 
benchmark  to  the  resulting  product,  and 
the  ownership  percentage  for  any  link  in 
the  chain  that  exceeds  50%  shall  be 
included  for  purposes  of  this 
multiplication.  [For  example,  except  for 
purposes  of  paragraph  (i)  of  this  note,  if 
A  owns  10%  of  company  X,  which 
owns  60%  of  company  Y,  which  owns 
25%  of  "Licensee,"  then  X's  interest  in 
"Licensee"  would  be  25%  (the  same  as 
Y's  interest  because  X's  interest  in  Y 
exceeds  50%),  and  A's  interest  in 
"Licensee"  would  be  2.5%  (0.1  x  0.25). 
Under  the  5%  attribution  benchmark, 
X's  interest  in  "Licensee"  would  be 
cognizable,  while  A's  interest  would  not 
be  cognizable.  For  purposes  of 
paragraph  (i)  of  this  note,  X's  interest  in 
"Licensee"  would  be  15%  (0.6  x  0.25) 
and  A's  interest  in  "Licensee"  would  be 
1.5%  (0.1  X  0.6  x  0.25).  Neither  interest 
would  be  attributed  under  paragraph  (i) 
of  this  note.) 
***** 

(e)  Subject  to  paragraph  (i)  of  this 
note,  holders  of  non-voting  stock  shall 
not  be  attributed  an  interest  in  the 
issuing  entity.  Subject  to  paragraph  (i)  of 
this  note,  holders  of  debt  and 
instruments  such  as  warrants, 
convertible  debentures,  options  or  other 
non-voting  interests  with  rights  of 
conversion  to  voting  interests  shall  not 
be  attributed  unless  and  until 
conversion  is  effected. 

(f)*  '   * 

(2)  For  a  licensee  or  system  that  is  a 
limited  partnership  to  make  the 
certification  set  forth  in  paragraph  (f)(1) 
of  this  note,  it  must  verify  that  the 
partnership  agreement  or  certificate  of 
limited  partnership,  with  respect  to  the 
particular  limited  partner  exempt  from 


attribution,  establishes  that  the  exempt 
limited  partner  has  no  material 
involvement,  directly  or  indirectly,  in 
the  management  or  operation  of  the 
media  activities  of  the  partnership.  For 
a  licensee  or  system  that  is  an  LLC  or 
RLLP  to  make  the  certification  set  forth 
in  paragraph  (f)(1)  of  this  note,  it  must 
verify  that  the  organizational  document, 
with  respect  to  the  particular  interest 
holder  exempt  fi-om  attribution, 
establishes  that  the  exempt  interest 
holder  has  no  material  involvement, 
directly  or  indirectly,  in  the 
management  or  operation  of  the  media 
activities  of  the  LLC  or  RLLP.  *   *   * 
***** 

(h)  *  *  * 

(3)  The  sum  of  the  interests  computed 
luider  paragraph  (h)(1)  of  this  note  plus 
the  simi  of  the  interests  computed  under 
paragraph  (h)(2)  of  this  note  is  equal  to 
or  exceeds  20  percent. 

(i)  Notwithstanding  paragraphs  (e) 
and  (f)  of  this  note,  the  holder  of  an 
equity  or  debt  interest  or  interests  in  a 
broadcast  licensee,  cable  television 
system,  daily  newspaper,  or  other  media 
outlet  subject  to  the  broadcast  multiple 
ownership  or  cross-ownership  rules 
("interest  holder")  shall  have  that 
interest  attributed  if: 
***** 

(2)(i)  The  interest  holder  also  holds  an 
interest  in  a  broadcast  licensee,  cable 
television  system^  newspaper,  or  other 
media  outlet  operating  in  the  same 
market  that  is  subject  to  the  broadcast 
multiple  ownership  or  cross-ownership 
rules  and  is  attributable  luider 
paragraphs  of  this  note  other  than  this 
paragraph  (i);  or 
***** 

5.  Section  73.3613  is  amended  by 
revising  the  first  sentence  of  paragraph 
(d)  and  revising  paragraph  (e)  to  read  as 
follows : 

§  73.361 3    Rling  of  contracts. 

***** 

(d)  Time  brokerage  agreements.  Time 
brokerage  agreements  involving  radio 
stations,  where  the  licensee  (including 
all  parties  under  common  control)  is  die 
brokering  entity,  there  is  a  principal 
community  contour  overlap  (predicted 
or  measured  5  mV/rd  groundwave  for 
AM  stations  and  predicted  3.16  mV/m 
for  FM  stations)  with  the  brokered 
station,  and  more  than  15  percent  of  the 
time  of  the  brokered  station,  on  a 
weekly  basis,  is  brokered  by  that 
licensee;  time  brokerage  agreements 
involving  television  stations  where 
licensee  (including  all  parties  under 
conmion  control)  is  the  brokering  entity, 
the  brokering  and  brokered  stations  are 
both  licensed  to  the  same  market  as 
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defined  in  the  local  television  multiple 
ownership  rule  contained  in 
§  73.3555(b),  and  more  than  15  percent 
of  the  time  of  the  brokered  station,  on 
a  weekly  basis,  is  brokered  by  that 
licensee;  time  brokerage  agreements 
involving  radio  or  television  stations 
that  would  be  attributable  to  the 
licensee  under  §  73.3555  note  2(i). 


11, 


(e)  The  following  contracts, 
greements  or  understandings  need  not 
be  filed  but  shall  be  kept  at  the  station 
and  made  available  for  inspection  upon 
request  by  the  FCC:  contracts  relating  to 
the  joint  sale  of  broadcast  advertising 
time  that  do  not  constitute  time 
brokerage  agreements  pursuant  to 
§  73.3555  note  2(j);  subchannel  leasing 
agreements  for  Subsidiary 
Conununications  Authorization 
operation;  franchise/leasing  agreements 
for  operation  of  telecommunications 
services  on  the  TV  vertical  blanking 
interval  and  in  the  visual  signal;  time 
sales  contracts  with  the  same  sponsor 
for  4  or  more  hours  per  day,  accept 
where  the  length  of  the  events  (such  as 
athletic  contests,  musical  programs  and 
special  events)  broadcast  pursuant  to 
the  contract  is  not  imder  control  of  the 
station;  and  contracts  with  chief 
operators. 

6.  Section  73.3615  is  amended  by 
revising  the  second  sentence  in 
paragraph  (a)(3)(iii)(B)  to  read  as 
follows: 

1 73.361  S    Ownership  reports. 

*         *         *         • 

(a)*  *  * 

(3)*  *  ' 

(iii)*  *  * 

(B)  *  *  *  If  X  has  a  voting 
stockholder  interest  in  the  licensee,  only 
those  voting  interests  of  X  that  are 
cognizable  after  application  of  the 
"multiplier"  described  in  note  2(c)  of 
§  73.3555  of  the  rules,  if  applicable, 
shall  be  reported.  *  *  * 


PART  76— MULTICHANNEL  VIDEO 
AND  CABLE  TELEVISION  SERVICE 

7.  The  authority  citation  for  Part  76 
x>ntinues  to  read  as  follows: 

Authority.  47  U.S.C.  151,  152,  153,  154, 
101,  302,  303,  303a,  307,  308,  309,  312,  317, 
325,  503,  521,  522,  531,  532,  534,  535,  536, 
537.  543,  544,  544a,  545,  548,  549,  552,  554, 
556.  558,  560.  561,  571,  572,  573. 

8.  Section  76.501  is  amended  by: 

a.  Designating  Note  1  as  "Note  1  to 
176.501"; 

b.  Designating  Note  2  as  "Note  2  to 
176.501"; 

c.  Designating  Note  3  as  "Note  3  to 
176.501"; 


d.  Designating  Note  4  as  "Note  4  to 
§76.501"; 

e.  Designating  Note  5  as  "Note  5  to 
§76.501"; 

f.  Designating  Note  6  as  "Note  6  to 
§  76.501"  and  revising  it. 

The  revision  reads  as  follows: 

$76,501    Cross-ownership. 


Note  6  to  §  76.501:  In  applying  paragraph 
(a)  of  §  76.501,  for  purposes  of  paragraph  note 
2(i)  of  this  section,  attribution  of  ownership 
interests  in  an  entity  covered  by  this  rule  that 
are  held  indirectly  by  any  party  through  one 
or  more  intervening  organizations  will  be 
determined  by  successive  multiplication  of 
the  ownership  percentages  for  each  link  in 
the  vertical  ownership  chain  and  application 
of  the  relevant  attribution  benchmark  to  the 
resulting  product.  The  ownership  percentage 
for  any  link  in  the  chain  that  exceeds  50% 
shall  be  included.  [For  example,  if  A  owns 
10%  of  company  X,  which  owns  60%  of 
company  Y,  which  owns  25%  of  "Licensee," 
then  X's  interest  in  "Licensee"  would  15% 
(0.6x6.25),  and  A's  interest  in  "Licensee" 
would  be  1.5%  (0.1x0.6x0.25).] 

[FR  Doc.  01-3175  Filed  2-12-01;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart25 

Application  for  Special  Temporary 
Authorization;  Correction 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Correcting  amendment 

SUMMARY:  This  document  contains  a 
correction  to  the  final  regulations 
redesignated  and  amended  at  62  FR 
5928.  5929.  February  10, 1997.  The 
regulations  related  to  applications  for 
special  temporary  authorizations 
contained  in  §  25.120(a). 
EFFECTIVE  DATE:  February  13,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terry  D.  Johnson,  (202)  418-0445  (not  a 
toll-fi^e  call). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  the 
subject  of  this  correction  prescribed  the 
procedures  one  must  follow  to  apply  for 
special  temporary  authorization  to 
install  and/or  operate  new  or  modified 
equipment  for  earth  stations. 

Need  for  Correction 

As  published,  §  25.120(a)  contains  an 
incomplete  mailing  address  which 
could  delay  receipt  euid  processing  of 
requests  for  special  temporary 
authorizations. 


List  of  Subjects  in  47  CFR  Part  25 

Administrative  practice  and 
procedure.  Communications  common 
carriers.  Radio,  Telecommimications, 
Television. 

PART  25— SATELLITE 
COMMUNICATIONS 

Accordingly,  47  CFR  part  25  is 
corrected  by  making  the  following 
correcting  amendment: 

1 .  The  authority  citation  for  part  25 
continues  to  read  as  follows: 

Autfaority:  47  U.S.C.  151, 154(i).  154(j). 
155,  225.  303(r).  309  and  325(e). 

§25.120  Application  for  special  temporary 
auttKKization.    [Corrected] 

2.  In  §  25.120  revise  the  last  sentence 
in  paragraph  (a)  to  read  as  follows: 

(a)  *  *  *  A  copy  of  the  request  for 
special  temporary  authority  also  shall  be 
forwarded  to  the  Commission's 
Colimibia  Operations  Center,  9200  Farm 
House  Lane,  Colimibia,  MD  21046- 
1609. 


Federal  Communications  Commission. 

Nfagalie  Roman  Salas, 

Secretary. 

(FR  Doc.  01-3636  Filed  2-12-01;  8:45  am] 

BUJNO  cooc  snz-oi-u 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Doclcet  No.  00-^;  FCC  01-24] 

Broadcast  Services;  Radio  Stations, 
Television  Stations 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  resolves  a 
number  of  issues  concerning  the 
transition  to  digital  broadcast  television 
(DTV).  Among  the  issues  resolved  in  the 
Report  and  Order  are:  when  to  require 
election  by  licensees  of  their  post- 
transition  DTV  channel;  whetiier  to 
require  replication  by  DTV  licensees  of 
their  NTSC  Grade  B  service  contours; 
whether  to  require  enhanced  service  to 
the  principal  commimity  served  by  DTV 
licensees;  and  how  we  should  process 
mutually  exclusive  applications.  We 
also  adckess  in  this  dociunent  a  host  of 
technical  issues  and  determine  that  at 
this  time  there  is  no  persuasive 
information  to  indicate  that  there  is  any 
deficiency  in  the  8-VSB  modidation 
system  of  the  DTV  transmission 
standard  that  woiUd  cause  us  to  revisit 
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our  decision  to  deny  Sinclair 
Broadcasting  Group,  Inc.'s,  petition  and 
to  add  COFDM  to  the  current  8-VSB 
DTV  standard  or  to  grant  Univision 
Conununications  Inc.'s  Petition  for 
Expedited  Rule  ^faking  to  that  same 
effect.  We  also  decline  to  adopt 
technical  performance  standards  for 
DTV  receivers. 

DATES:  Effisctive  April  16,  2001. 
ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  SW., 
Washington,  DC  20554 
FOR  FURTHER  MFORMATKM  CONTACT: 
Roger  Holbeig  or  Mania  Baghdad!,  Mass 
Mmlia  Bureau,  Policy  and  Rules 
Division,  (202)  418-2120  or  Alan 
Stillwell  or  Bruce  Franca,  Office  of 
Engineering  and  Technology,  (202)  418- 
2470. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Report  and  Order 
{'•R&a')  in  MM  Docket  No.  00-39,  FCC 
01-24,  adopted  January  18,  2001,  and 
released  January  19,  2001.  The  complete 
text  of  this  dociunent  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center,  Room  CY-A257,  445  12th  Street, 
SW.,  Washington,  DC  and  may  also  be 
purchased  from  the  Commission's  copy 
contractor,  International  Transcription 
Service  (202)  857-3800,  445  12th  Street, 
SW.,  Room  CY-B402,  Washington,  DC. 
This  R60  is  also  available  on  the 
Internet  at  the  Commission's  website: 
http://www/fcc.gov. 

Synopsis  of  Report  and  Order 

1.  In  this  RSO  we  will  impose  a 
channel  election  requirement,  requiring 
commercial  television  stations  with  two 
in-core  channels  (i.e.,  channels  2-51)  to 
elect  their  post-transition  digital 
channel  by  December  31,  2003.  We  will 
resolve  in  a  subsequent  nde  making 
both  priority  as  to  channel  assignment 
(e.g.,  should  stations  that  must  move  to 
a  new  channel  have  the  highest  priority 
and  get  the  first  selection  of  channels 
that  are  returned)  and  processing  issues 
as  well  as  the  question  of  whether  any 
channels  should  be  placed  off-limits, 
not  available  for  use  by  DTV  licensees. 
Additionally,  while  full  replication  by 
DTV  licensees  of  the  NTSC  service  area 
was  an  important  Commission  objective 
in  developing  the  DTV  Table  of 
Allotments  and  remains  a  key  goal,  we 
will  not  impose  a  full  replication 
requirement.  Instead,  we  have 
determined  that,  after  December  31, 
2004,  whatever  portion  of  a  commercial 
broadcaster's  NTSC  Grade  B  contour  is 
not  replicated  with  its  digital  television 
signal  will  simply  cease  to  be  protected 
in  the  Table  of  Allotments.  We  will, 
however,  impose  a  dty-grade  service 


obligation  that  will  require  licensees  to 
encompass  their  commiuiities  of  license 
with  a  stronger  signal  than  that  with 
which  they  had,  or  will  have,  to 
commence  DTV  operations.  In  this  R&O, 
we  also  adopt  DTV  application  cut-off 
procedures  and  address  how  we  will 
resolve  any  mutual  exclusivities  that 
arise.  We  also  address  in  the  R&O 
portion  of  this  document  a  host  of 
technical  issues  and  determine  that  at 
this  time  there  is  no  persuasive 
information  to  indicate  that  there  is  any 
deficiency  in  the  8-VSB  modulation 
system  of  the  DTV  transmission 
standard  that  would  cause  us  to  revisit 
our  decision  to  deny  Sinclair 
Broadcasting  Group,  Inc.'s,  petition  and 
to  add  COFDM  to  the  current  8-VSB 
DTV  standard  or  to  grant  Univision 
Communications  Inc.'s  Petition  for 
Expedited  Rule  Making  to  that  same 
effect.  We  also  decline  to  adopt 
technical  performance  standards  for 
DTV  receivers. 

I.  Background 

2.  In  the  Commission's  digital 
television  proceeding  (MM  Docket  No. 
87-268)  we  repeatedly  indicated  our 
intent  to  hold  periodic  reviews  of  the 
progress  of  the  conversion  to  digital 
television  and  to  make  such  mid-coiu^e 
corrections  as  were  necessary  to  ensure 
the  success  of  that  conversion.  We 
commenced  this,  the  first,  periodic 
review,  with  a  Notice  of  Proposed  Rule 
Making  ("NPflAf '),  adopted  March  6, 
2000  (65  FR  15600,  March  23,  2000).  hi 
that  NPRM  we  stated  that  the 
conversion  is  progressing  and  that 
television  stations  are  working  hard  to 
convert  to  digital  television.  We  invited 
comment  on  several  issues  that  we 
considered  essential  to  be  resolved  in 
order  to  ensure  that  progress  continued 
and  that  potential  sources  of  delay  were 
eliminated. 

n.  Discussion 

A.  Channel  Election 

3.  In  the  NPR\f,  we  noted  that  we  had 
decided  in  the  DTV  Sixth  Memorandum 
Opinion  and  Order  ("BMOeiy'),  63  FR 
15774,  April  1, 1998,  that,  after  the 
transition,  DTV  service  would  be 
limited  to  a  "core  spectrum"  consisting 
of  current  television  channels  2  through 
51.  Although  some  stations  received 
transition  channels  out  of  the  core,  and 
a  few  had  both  their  NTSC  and  DTV 
channels  outside  the  core,  we  believe 
there  will  be  sufficient  spectrum  so  that 
at  the  end  of  the  transition  all  DTV 
stations  will  be  operating  on  core 
channels.  Nevertheless,  it  now  appears 
that  there  will  be  more  out  of  core 
stations  that  must  be  accommodated 


with  a  core  channel  than  we  initially 
anticipated  because  new  applicants  will 
be  allowed  to  convert  their  single  NTSC 
channels  to  DTV  operation  and  those  on 
channels  outside  the  core  will  be 
provided  a  post-transition  channel 
inside  the  core.  Also,  as  noted  in  the 
NPRM,  the  recent  establishment  of 
primary  Class  A  TV  stations  may  limit 
availability  of  core  channels  in  some 
areas.  Accordingly,  the  NPRM  suggested 
a  May  1 ,  2004,  election  date,  but  asked 
for  comment  on  whether  the  election 
date  should  be  earlier. 

4.  We  have  determined  to  mandate  a 
December  31,  2003,  election  deadline 
for  commercial  television  stations  both 
their  NTSC  and  DTV  operations  on  in- 
core  chaimeb.  This  is  more  than  one 
and  a  half  years  after  the  last 
commercial  station  construction 
deadline  (i.e.,  May  1,  2002),  giving  these 
stations  ample  time  in  which  to  decide 
which  of  their  two  core  channels  would 
be  most  suitable  for  use  in  digital 
broadcasting.  Setting  this  channel 
election  deadline  will  enable  us  to 
determine  at  an  early  date,  on  a  market- 
by-market  basis,  what  channels  will  be 
available  for  stations  having  two  out-of- 
core  chaimels  and  for  other  users  and 
will  assist  in  our  clearing  of  this 
spectrum.  We  believe  that  the  transition 
process  will  be  sufficiently  along  by 
December  31,  2003,  to  allow  commercial 
broadcasters  to  make  an  informed 
chaimel  selection  decision.  An  earlier 
election  decision  will  provide 
commercial  broadcasters  with  more 
time  in  which  to  construct  the 
replication  capability  prior  to  our 
December  31,  2004,  "use  or  lose"  date, 
also  being  adopted  herein.  The  choice  of 
this  election  deadline  for  this  category 
of  stations  strikes  an  appropriate 
balance  between  the  need  for  stations  to 
have  a  sufficient  amoimt  of  time  in 
which  to  gain  experience  in  DTA' 
operation  and  allowing  stations  that  will 
have  to  move — particularly  from  out-of- 
core  to  in-core — ^to  plan  for  the  DTV 
channel  conversion  by  December  31, 
2006. 

5.  Non-commercial  stations  that  have 
both  their  NTSC  and  DTV  operations  on 
in-core  channels  will  have  until  the  end 
of  2004  to  elect  their  channels.  This 
later  deadline  allows  noncommercial 
stations  to  have  at  least  a  full  year  of 
experience  with  their  DTV  operation 
before  having  to  choose  their  post- 
transition  channels  and,  accordingly, 
accommodates  the  needs  of  public 
television. 

6.  We  will  resolve  in  hitvae  DTV 
periodic  reviews  a  decision  on  whether 
and  when  stations  with  one  or  both  of 
their  chaimels  out  of  the  core  will  have 
to  make  an  election.  We  presume  that. 
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except  in  extraordinary  cinnunstances, 
stations  that  have  one  in-core  and  one 
out-of-core  channel  will  remain  on  their 
in-core  channel  after  the  transition.  We 
will  resolve  issues  relating  to  the 
partioilars  of  the  election  process  and 
procedure  to  later  periodic  reviews  or 
publish  them  in  Public  Notices  issued 
with  sufficient  time  to  allow  for 
licensees  to  familiarize  themselves  with 
them.  We  will  also  resolve  later  the 
issue  of  whether  any  channels  should  be 
off  limits.  In  all  cases,  including  stations 
with  both  chaimels  in-core,  we  reserve 
the  right  to  select  the  final  channel  of 
operation  in  order  to  minimize 
interference  and  maximize  the 
efficiency  of  broadcast  allotments  in  the 
public  interest.  We  intend  to  review  the 
channel  elected  to  ensure  that  its  use 
furthers  these  goals. 

7.  Under  the  Community  Broadcasters 
Protection  Act  of  1999  (CBPA),  the 
Commission  is  prohibited  fiY)m  granting 
a  Class  A  license  to  a  low  power 
television  station  operating  on  a  channel 
within  the  core  spectrum  that  includes 
any  of  the  175  additional  channels  that 
were  referenced  in  the  Commission's 
6M0&O.  In  the  6M06O,  the 
Commission  expanded  the  DTV  core 
spectrum  to  cover,  in  total,  channels  2- 
51,  and  we  observed  that  this  expansion 
would  add  approximately  175 
additional  channels  to  the  core.  The 
CBPA,  as  we  noted  in  the  NPRM,  also 
requires  the  Commission  to  identify 
these  175  channels  within  18  mondis  of 
the  Act's  enactment.  We  thus  invited 
comment  as  to  whether,  based  on  the 
new  obligations  imposed  by  this 
legislation,  we  are  required  to  impose  an 
earlier  election  date  than  May  1,  2004. 
After  enactment  of  the  CBPA,  we 
concluded  in  our  R&O  establishing  a 
Class  A  television  service  that  we  are 
currently  in  compliance  with  the 
requirement  of  section  (f)(6)(B)  of  the 
CBPA  that  we  protect  the  175  channels, 
because  these  channels  are  now 
enciunbered  by  existing  NTSC  or  DTV 
allotments.  {R&O  in  MM  Docket  No.  00- 
10,  65  FR  29985,  May  10,  2000.)  While 
a  portion  of  these  channels  will  become 
available  for  other  parties  once  the 
broadcast  licensees  make  their  elections 
and  begin  to  discontinue  operations  on 
one  of  their  paired  channels  at  the  end 
of  the  DTV  transition,  we  will  have  the 
opportiinity  closer  to  that  stage  to 
ensiure  that  the  CBPA's  channel 
protection  requirement  continues  to  be 
met.  In  any  event,  we  are  establishing 
herein  an  election  deadline  for 
commercial  stations  that  is  earlier  than 
that  originally  proposed. 


B.  Replication 

8.  We  established  replication  as  a  goal 
in  the  creation  of  the  initial  DTV  Table 
of  Allotments.  By  this  we  meant  that 
each  DTV  channel  allotment  was  chosen 
to  best  allow  its  DTV  service  to  match 
the  Grade  B  service  contour  of  the  NTSC 
station  with  which  it  was  paired.  This 
approach  provides  important  benefits  to 
both  viewers  and  broadcasters. 

9.  Thus  far  we  have  not  mandated 
replication.  We  instead  have  allowed 
broadcasters  to  build  facilities  sufficient 
to  emit  a  DTV  signal  strong  enough  to 
ensure  that  the  predicted  DTV  service 
contour  covers  the  community  of 
license  in  order  to  accelerate  the 
construction  timetable  and  to  alleviate 
the  biudens  that  it  placed  on 
broadcasters.  We  nonetheless  noted  that 
during  the  first  two-year  review,  we 
would  consider  whether  to  modify  the 
build-out  requirement  to  require  a  full- 
replication  facility. 

10.  After  considering  the  comments, 
and  balancing  the  arguments  for  and 
against,  we  have  decided  not  to  require 
replication.  We  expect  that  DTV 
broadcasters  will  eventually  choose  to 
replicate  their  NTSC  service  areas  to 
serve  their  viewers.  However,  we  will 
not  require  such  replication  because  we 
want  to  give  broadcasters  a  measiue  of 
flexibility  as  they  build  their  DTV 
facilities  to  collocate  their  antennas  at 
common  sites,  thus  minimizing 
potential  local  difficulties  locating 
towers  and  eliminating  the  cost  of 
biiilding  new  towers.  Some  broadcast 
commenters  have  taken  advantage  of 
these  measures,  which  we  suggested  in 
the  5R&0,  and  it  would  be  imfair  to 
them  and  might  delay  construction  to 
require  them  to  change  these  plans,  if 
necessary,  to  achieve  full  replication. 
Additionally,  some  licensees  are  not 
operating  on  their  core  channels  and  it 
would  be  inefficient  to  require  them  to 
construct  full-replication  facilities  on 
the  channel  that  they  will  soon  vacate. 
As  Joint  Broadcasters  point  out,  the 
migration  to  final  DTV  channels  is  by  no 
means  complete.  To  require  NTSC 
service  replication  by  DTV  stations 
under  these  circumstances  would 
indeed  be  premature,  would  cause 
excessive  additional  expense  to  both 
commercial  and  noncommercial 
broadcasters  alike,  and  could  delay  the 
transition.  Finally,  we  are  not  requiring 
replication  in  order  that  broadcasters 
can  have  more  flexibility  to  collocate 
their  transmitters  and  make  other 
necessary  adjustments.  As  pointed  out 
in  the  comments,  the  use  of  common 
sites  can  also  minimize  environmental 
degradation. 


11.  While  we  wish  to  assure 
broadcasters  a  measme  of  flexibility  in 
constructing  their  DTV  bdlities,  we 
continue  to  want  to  assure  that  viewers 
do  not  lose  service  and  we  take 
seriously  our  mandate  to  speed  the 
transition  and  to  ensiue  that  the 
spectnim  is  used  efficiently.  We  have 
determined  that  the  best  way  to 
accomplish  this  objective  without 
imposing  imdue  cost  and  delay  on 
broadcasters,  and  to  minimize 
environmental  effects,  is  not  to 
expressly  require  full  replication  of 
NTSC  coverage  with  DTV  service. 
However,  to  provide  an  incentive  to 
them  to  do  so,  we  will,  as  proposed  by 
several  commenters,  and  as  discussed  in 
the  NPRM,  cease  to  give  interference 
protection  to  their  unreplicated  service 
area  as  of  December  31,  2004.  Thus,  by 
December  31,  2004,  commercial  DTV 
licensees  must  either  be  on-the-air 
replicating  their  April  1997  NTSC  Grade 
B  service  area  as  of  that  date  or  lose 
interference  protection  to  the 
unreplicated  portion  of  this  service  area 
outside  the  noise-limited  signal  contour. 

12.  We  view  this  as  part  of  a  three- 
stage  approach  to  the  transition  to  DTV. 
The  first  stage  will  end  May  1 ,  2002.  by 
which  time  all  commercial  television 
stations  must  commence  digital  service. 
Noncommercial  stations  will  have  until 
May  1,  2003,  to  complete  this  stage.  The 
second  stage  will  end  at  the  close  of 
2003,  when  channel  election  will  be 
required  for  all  commercial  stations  or 
the  close  of  2004,  for  noncommercial 
stations.  The  final  stage  will  be  occiu-  on 
December  31,  2004,  at  which  time 
commercial  DTV  licensees  will  lose 
interference  protection  to  those  portions 
of  their  NTSC  service  area  that  they  do 
not  replicate  with  their  DTV  signal. 
Noncommercial  DTV  licensees  will  not 
lose  such  protection  imtil  December  31, 
2005. 

C.  City  Grade  Coverage 

13.  For  the  reasons  we  discussed  in 
the  NPRM,  we  will  impose  a  principal 
community  coverage  requirement  that  is 
stronger  than  the  DTV  service  contour 
requirement  that  we  adopted  as  an 
initial  obligation  in  the  5R&0.  Such  a 
requirement  will  improve  the  reliability 
of  service  to  the  community  of  license. 
However,  we  recognize  the  broadcasters' 
need  for  flexibility  and  will  require  a  set 
of  signal  strengths  lower  than  we 
proposed  in  the  NPRM.  We  believe  an 
appropriate  balance  is  achieved  by 
requiring  a  DTV  city  grade  contour  that 
is  7  dB  stronger  than  the  DTV  service 
contoin  values  for  the  pertinent 
channel.  This  is  significantly  less 
burdensome  than  the  proposed  values 
which  would  have  been  at  least  16  dB 
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stronger.  The  values  we  are  adopting  are 
as  follows: 


Channels 

Fiekj 

strength 

(dBu) 

2-6 

35 

7-13 

43 

14-69 

48 

The  required  level  of  service  must  be 
achieved  by  December  31,  2004,  for 
commercial  stations  and  December  31, 
2005,  for  noncommercial  stations,  the 
same  dates  by  which  stations  must 
either  replicate  their  NTSC  service  areas 
or  lose  protection  to  the  unreplicated 
areas. 

14.  We  base  the  7  dB  increment  on 
two  factors  relating  to  improving  the 
availability  of  service  in  the  city  of 
license.  First,  as  with  NTSC  TV  city 
grade  requirements,  we  conclude  that 
the  percent  of  locations  receiving 
service  should  be  more  than  the  fifty 
percent  criteria  that  is  the  standard  for 
the  NTSC  Grade  B  service  contour,  as 
well  as  for  the  DTV  service  contour. 
Increasing  the  DTV  service  availability 
to  the  best  70  percent  of  the  locations 
requires  about  a  4  dB  increase  in  field 
strength,  if  all  other  assumed  planning 
factors  remain  the  same.  We  believe  it 
is  also  appropriate  to  assume  that 
locations  inside  a  station's  community 
of  license  should  not  require  a  very 
high-gain  receiving  antenna  normally 
necessary  for  fiinge-area  reception.  For 
NTSC  TV  service,  the  assiuned  antenna 
gain  for  Grade  B  service  is  five  or  six  dB 
more  than  the  assumed  antenna  gain  for 
Grade  A  service.  Where  a  lower-gain 
antenna  is  assumed,  correspondingly 
stronger  field  strength  is  required  for 
service  to  be  provided.  DTV  antenna 
assumptions  are  generally  that  higher 
gain  antennas  will  be  used  than  have 
been  assiuned  for  NTSC  TV  reception. 
Conservatively,  we  assiune  that  a  DTV 
receiving  antenna  for  use  in  a  station's 
city  of  license  can  be  at  least  3  dB  lower 
gain  than  the  assumed  receiving 
antenna  for  the  edge  of  the  station's 
service  area. 

15.  The  improved  availability  we  are 
providing  for  is  consistent  with 
recognizing  that  the  DTV  signal  is 
substantially  different  from  the  NTSC 
signal.  The  NTSC  signal  strength 
degrades  over  distance  from  the 
transmitter,  with  pictiu^  quality 
declining  accordingly.  In  DTV  there  are 
virtually  no  gradations  in  picture 
quality  that  are  dependent  on  signal 
strength.  If  the  signal  strength  is  above 
a  certain  threshold  it  will  produce  an 
excellent  picture.  If  the  signal  strength 
does  not  reach  that  threshold,  the 
receiver's  screen  will  freeze  or  go  blank. 


The  degree  to  which  the  signal  exceeds 
that  threshold  requirement  does  not 
matter;  the  picture  quality  will  not 
change  and  would  not  change  even  if 
we  Were  to  require  that  the  community 
of  license  be  provided  with  a  more 
robust  signal  than  that  currently 
required.  The  higher  signal  level 
requirement  should  increase  the  number 
of  locations  where  a  good  signal  is 
present. 

16.  We  recognize  that  some  stations 
have  spent  time  and  money  developing 
solutions  to  their  coverage  issues  (e.g., 
placing  the  required  level  of  signal  over 
their  community  of  license,  avoiding  co- 
channel  and  adjacent  channel 
interference)  that  may  result  in  their  not 
being  able  to  encompass  their  principal 
communities  with  the  increased  city- 
grade  signal  level  proposed  in  the 
NPRM.  In  some  of  these  cases 
interference  has  been  reduced  through 
collocation  that  may  preclude  licensees 
irom  being  able  to  encompass  their 
conununities  of  license  with  the 
proposed  signal  level.  We  believe  the 
less  burdensome  requirement  we  are 
adopting  will  not  force  many  licensees 
to  increase  their  power  or  move  their 
antenna  resulting  in  increased  cost.  The 
new,  scaled-down  requirement  will 
continue  to  allow  most  broadcasters  the 
flexibility  they  have  requested  in 
building  their  DTV  facilities  and  we 
expect  that  they  will  construct 
expeditiously  to  assure  that  consumers 
and  viewers  have  the  benefit  of  a  rapid 
transition  to  digital  television. 

17.  Our  enhanced  principal 
community  signal  strength  standard  also 
helps  prevent  the  migration  of  licensees 
from  their  community  of  license,  thus 
furthering  the  purposes  of  Section 
307(b)  of  the  Communications  Act. 
Their  public  interest  obligations  run  to 
their  communities  of  license.  These 
requirements  remain  undiluted  by  oiu- 
decision  herein. 

D.  Noncommercial  Stations 

18.  Although  we  did  not  solicit 
comment  on  this  issue  in  the  NPRM, 
and  we  stated  that  it  is  too  early  to 
address  the  needs  of  public  television 
stations  in  converting  to  DTV.  AAPTS/ 
PBS  request  special  treatment  for 
noncommercial  educational  television 
stations,  hi  the  5R&0  in  our  DTV 
proceeding,  we  noted  our  commitment 
to  nonconunercial  educational 
television  and  acknowledged  the 
difficulties  they  would  face  in 
transitioning  to  DTV  and  which  would 
require  special  relief  measures.  In 
recognition  of  these  difficulties  we 
stated  that  noncommercial  stations  will 
need  and  warrant  special  relief  to  assist 
them  in  the  transition  to  DTV.  We 


continue  to  believe,  however,  that  it 
would  be  premature  to  attempt  to 
resolve  the  issues  raised,  or  grant  the 
type  of  rehef  sought,  by  AAPTS/PBS  in 
their  comments.  Furthermore,  we 
believe  that  it  would  be  beyond  the 
scope  of  the  NPRM  in  this  proceeding  to 
do  so.  As  we  get  closer  to  the 
construction  and  election  deadlines  for 
noncommercial  educational  broadcast 
stations  we  will  be  in  a  better  position 
to  determine  what  further  relief  might 
be  required  by  such  stations  and 
whether  the  scope  of  that  relief  needs  to 
be  on  an  industiy-wide  basis  or  only  on 
a  station-by-station  or  market-by-market 
basis. 

E.  Mutually  Exclusive  Applications 

19.  In  the  NPRM,  we  also  addressed 
certain  issues  with  respect  to  mutually 
exclusive  (MX)  DTV  applications. 

20.  DTV  Cut-off  Procedures.  Based 
upon  the  record  in  this  proceeding,  we 
conclude  that  the  fairest  and  most 
expedient  method  for  determining  cut- 
off protection  for  DTV  expansion 
applications  is  to  take  a  bifurcated 
approach.  With  respect  to  all  ciurently 
pending  DTV  expansion  applications, 
we  establish  cut-off  protection  as  of  the 
date  of  the  adoption  of  this  R&O. 
Therefore,  all  DTV  expansion 
applications  pending  as  of  the  adoption 
date  of  this  R&O  are  cut  off  and  will  be 
protected  against  later-filed  DTV 
applications.  Later-filed  DTV 
applications  must  protect  applications 
in  this  cut-off  group.  We  find  that  this 
approach,  which  received  the  support  of 
the  majority  of  the  commenters,  will 
create  a  definitive  pool  of  applicants 
from  which  both  the  applicants  and  the 
Commission  staff  can  begin  to  resolve 
mutual  exclusivity  issues.  As  the  Joint 
Broadcasters  and  AAPTS/PBS  observe, 
use  of  a  single  cut-off  date  for  all 
pending  DTV  applications  will 
minimize  the  niunber  of  MX  situations 
and  facilitate  applicants'  planning  with 
respect  to  their  proposals.  A  single  cut- 
off date  also  provides  a  measure  of 
fairness  to  all  applicants  that  filed  DTV 
expansion  applications  prior  to  the 
adoption  of  the  R&-0  by  allowing  all  of 
them  to  be  considered  as  part  of  one  cut- 
off group.  Because  most  television 
licensees  have  filed  their  DTV 
expansion  applications,  providing  cut- 
off protection  to  all  pending  DTV 
applications  will  adversely  affect  only 
the  limited  niunber  of  licensees  that  will 
be  filing  such  DTV  applications  in  the 
futiue.  Finally,  selection  of  the  adoption 
date  of  the  R&O  as  the  cut-off  date  will 
prevent  a  possible  rush  of  hasty  and 
possibly  defective  DTV  filings  filed 
merely  to  preserve  rights  that  might 
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occur  if  we  were  to  announce  a  later 
cut-off  date. 

21.  Fox  and  KM  Communications, 
Inc.,  proposed  that  we  apply  first-come, 
first  served  processing  to  the  pending 
DTV  applications.  Under  their 
approach,  all  pending  DTV  applications 
would  be  cut-off  on  the  day  they  were 
filed.  We  decline  to  adopt  such  an 
approach.  First,  we  recognize  that  there 
was  an  extended  period  of  time  over  the 
past  several  months  dining  which  we 
permitted  DTV  applications  to  be  filed 
vdthout  indication  that  applicants 
needed  to  expedite  their  filings  or  lose 
out  on  an  opportunity  to  expand  their 
DTV  allotments.  It  would  be  luifair  to 
retroactively  apply  first-come,  first 
served  processing  to  those  applicants, 
such  as  noncommercial  and  smaller 
market  licensees,  that,  as  permitted, 
followed  our  staggered  D'TV 
implementation  schedide  and  waited 
\mtil  their  later  deadlines  to  file  their 
applications.  In  addition,  we  find  that 
such  an  approach  woidd  not  achieve  the 
expected  results.  We  have  previously 
foimd  first-come,  first-served  processing 
to  be  a  desirable  method  of  application 
processing  because  it  avoids  a  large 
number  of  MX  applications  while  also 
providing  applicants  with  a  level  of 
certainty  that  their  filing  will  not 
conflict  with  undiscovered  earlier-filed 
applications.  However,  in  this  case, 
since  so  many  of  the  pending  DTV 
applications  were  filed  in  large  batches 
on  the  same  day  because  of 
Commission-mandated  DTV  deadlines 
(November  1,  1999,  and  May  1,  2000 
being  the  prime  examples),  these 
applications  would  remain  MX,  with 
the  intended  benefits  of  first-come,  first- 
served  processing  not  being  realized. 

22.  As  for  futxne  DTV  expansion 
applications  filed  after  the  adoption 
date  of  this  R&O,  we  v^ll  adopt  the 
proposal  in  the  NPRM  and  we  will 
consider  such  applications  cut-off  as  of 
the  close  of  business  on  the  day  they  are 
filed.  Under  this  day-to-day  cut-off 
approach,  conflicting  later-filed 
applications  would  have  to  protect  the 
earlier-filed*  cut-off  application.  Unlike 
the  case  with  the  large  number  of 
ciurentiy  pending  DTV  applications,  we 
find  that  the  benefits  of  this  type  of 
application  processing  can  be  realized 
with  respect  to  the  anticipated  relatively 
small  niunber  of  future  DTV 
applications.  Adoption  of  day-to-day 
cut-off  processing  for  new  D'TV 
expansion  applications  will  not  only 
help  to  avoid  a  larger  number  of 
mutually  exclusive  applications  the 
processing  of  which  could  delay 
expediting  DTV  service  to  the  public 
and  provide  certainty  for  future 
applicants,  but  will  also  encoiuage 


potential  applicants  to  file  quickly  for 
improved  facilities  and  thus  help  speed 
the  introduction  of  DTV  service  to  the 
public. 

23.  We  decline  to  adopt  a  moratorium 
on  the  filing  of  new  DTV  expansion 
applications,  as  suggested  by  some 
commenters.  Since  many  licensees  filed 
their  DTV  expansion  or  maximization 
applications  by  May  1,  2000,  the  date 
set  by  the  CBPA  after  which  such 
applications  would  have  to  protect  on 
new  Class  A  television  stations,  we  find 
it  unlikely  that  a  large  niunber  of 
additional  stations  will  be  filing  DTV 
expansion  applications.  Furthermore, 
the  procedures  we  adopt  herein  for 
resolving  the  pending  MX  applications 
will  result  in  an  expedited  resolution  of 
such. 

24.  Resolving  Mutually  Exclusive  DTV 
Applications.  We  find  that  the  best 
approach  to  resolving  MX  DTV 
expansion  applications  is  to  follow  our 
existing  DTV  new  station  application 
procedure.  First,  we  will  continue  to 
identify  and  grant  all  checklist,  non- 
checklist,  and  maximization 
applications  that  are  not  predicted  to 
create  or  receive  impermissible  levels  of 
interference.  The  staff  will  identify  via 
public  notice  those  groups  of  MX 
applications  that  are  related  either  by 
direct  or  indirect  mutual  exclusivities. 
The  applicants  will  then  be  permitted  a 
period  of  time,  as  discussed  below,  to 
resolve  their  MX  situation  through 
engineering  solutions  or  settlement.  The 
applications  that  remain  MX  following 
this  settlement  period  would  then  be 
dismissed.  We  agree  with  those 
commenters  that  recognized  that  this 
type  of  private  resolution  of  MX 
situations  affords  the  parties  greater 
flexibility  than  Commission  imposed 
solutions,  and  avoids  the  burdens  of 
costly  and  more  time  consuming 
regulatory  proceedings.  We  will  not 
adopt  the  proposed  "safety  valve" 
proposed  by  die  Joint  Broadcasters. 
However,  in  this  regard  we  will 
consider  on  a  case-by-case  basis  waivers 
of  the  de  minimis  interference  limits 
(between  applications)  in  cases  of 
particular  hardship  where  MX 
applicants  demonstrate  that  their  DTV 
applications  were  filed  because  they 
were  required  to  relocate  their  proposed 
facilities  for  zoning  or  technical  reasons. 

25.  Furthermore,  we  decline  to  use 
auctions  to  resolve  MX  DTV 
applications  would  not  serve  the  public 
interest.  We  stated  in  the  NPflM  that, 
while  we  are  precluded  from  Section 
309(j)  from  auctioning  initial  DTV 
replacement  licenses,  it  does  not  appear 
that  a  digital  area-expansion  application 
would  constitute  such  a  replacement. 
Some  commenters,  however,  pointed 


out  that  many  initial  applications 
request  area-expansion.  Furthermore, 
even  those  DTV  expansion  applications 
that  seek  to  modify  a  DTV  construction 
permit  or  seek  a  construction  permit  to 
change  an  existing  DTV  facility  could  be 
viewed  as  components  of  the 
replacement  of  analog  television  service. 
Therefore,  it  would  taJne  a  time 
consuming,  case-by-case  approach  to 
determine  whether  individual  DTV 
applications  were  subject  to  auction. 
Given  the  extended  length  of  time  for 
such  analysis,  the  strain  on  staff 
resources,  and  the  difficulty  in  making 
such  a  determination,  we  find  that  use 
of  auctions  would  not  be  a  workable 
solution  to  resolving  MX  DTV  groups.  In 
addition,  there  are  other  public  interest 
reasons  why  we  believe  that  auctions 
would  not  be  the  best  method  for 
resolving  DTV  mutual  exclusivity.  The 
use  of  auctions  could  encourage 
applicants  to  take  steps  to  avoid  siting 
their  DTV  facilities  in  proximity  to  the 
DTV  facilities  of  other  licensees  in  order 
to  avoid  an  MX  situation  and  possible 
auction.  This  would  undermine  our 
stated  goal  of  encouraging  the 
collocation  of  DTV  facilities  and  sharing 
of  facilities.  Finally,  we  agree  with  the 
Joint  Broadcasters  that  auctions  of  DTV 
expansion  applications  could  be 
difficult  to  administer  since  they  could 
involve  "daisy  chains"  of  direct  and 
indirect  MX  groupings  and  may  cause 
delay  to  the  overall  DTV 
implementation  process. 

26.  As  for  the  length  of  the  settlement 
period,  we  will  limit  the  setdement 
period  to  90  days  during  which 
applicants  must  either  find  an 
engineering  solution  or  otherwise 
propose  a  settlement  that  would  resolve 
their  mutual  exclusivities.  These 
settlement  periods  will  be  announced 
by  the  staff  in  future  public  notices. 
While  we  encourage  applicants  to 
utilize  all  means  possible  to  resolve 
their  mutual  exclusivities,  including 
third-party  mediation  if  they  desire,  we 
will  not  permit  additional  time  for 
parties  using  such  measures.  We 
conclude  that  a  90-day  settlement 
period  strikes  a  fair  balance  between 
permitting  applicants  ample  time  and 
opportunity  to  resolve  their  mutual 
exclusivities  and  expediting  the 
processing  of  pending  DTV  expansion 
applications. 

27.  As  noted  above,  in  addition  to 
permitting  applicants  in  MX  groups  to 
propose  engineering  solutions  to  resolve 
their  mutual  exclusivities,  we  will  also 
permit  applicants  to  enter  into 
settlement  agreements  whereby  one  or 
more  applicants  may  agree  to  change 
their  proposed  facilities  or  dismiss  their 
expansion  application  altogether  in 
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exchange  for  compensation.  In  an  effort 
to  provide  additional  flexibility  and  to 
hasten  the  settlement  process,  we  will 
waive  the  provisions  of  47  CFR 
73.3525(a)(3)  which  limit  the  monetary 
settlement  of  pending  applications  to 
the  legitimate  and  prudent  expenses  of 
the  applicant.  All  other  provisions  of  47 
CFR  73.3525  will  continue  to  be  applied 
to  these  settlements.  We  find  that  the 
public  interest  will  be  served  by 
waiving  the  monetary  limitation 
because  it  wUl  result  in  the  resolution 
of  more  MX  DTV  groups,  the  grant  of  a 
greater  nxmiber  of  DTV  expansion 
applications,  and  expedited  DTV  service 
to  the  public.  We  also  remind  DTV 
applicants  seeking  engineering  solutions 
or  settlements  to  resolve  their  MX 
groups,  that  all  such  engineering 
solutions  and  settlements  must  be 
submitted  in  writing  for  staff  review 
pursuant  to  47  CFR  73.623(g).  As  that 
section  provides,  concerning  negotiated 
agreements  on  DTV  interference, 
"applications  submitted  pursuant  to  the 
provisions  of  this  paragraph  will  be 
granted  only  if  the  Commission  finds 
that  such  action  is  consistent  with  the 
public  interest." 

28.  Finally,  we  recognize  the 
comments  of  the  Joint  Broadcasters  that 
adoption  of  a  cut-off  procedure  and 
method  for  resolving  MX  DTV 
applications  necessarily  means  that  we 
must  revise  oin  existing  maximization 
procedures  as  adopted  in  the  Second 
Memorandum  Opinion  and  Order,  64 
FR  4322,  January  28,  1999  {•'2MO&iy') 
in  the  DTV  rulemaking  proceeding.  In 
that  decision,  we  adopted  a  procedure 
whereby  DTV  maximization 
applications  with  power  levels  above 
200  kilowatts  would  be  placed  on 
public  notice  and  interested  parties 
would  be  given  30  days  to  object  to  an 
expansion  proposal  by  stating  that  the 
proposed  change  would  impact  upon 
their  future  plans  to  maximize  their  own 
DTV  operations.  The  applicant  and 
objecting  party  would  then  have  30  days 
to  resolve  the  conflict  and,  in  the  event 
they  are  unable  to  do  so,  the  DTV  above 
200  KW  maximization  application 
would  be  dismissed.  The  Joint 
Broadcasters  are  apparently  concerned 
that,  left  untouched,  the  maximization 
procedures  set  forth  in  the  2M06O 
would  be  inconsistent  with  the  cut-off 
and  MX  procedures  we  are  adopting 
herein.  We  agree,  and  we  replace  the 
maximization  procedures  set  forth  in 
the  2M0&0  with  oin  new  cut-off  and 
MX  procedures.  Accordingly,  the 
temporary  200  kW  cap  on  power 
increases  for  UHF  DTV  stations  is  no 
longer  necessary  and  is  removed. 

29.  Application  Processing/Protection 
Priority.  After  consideration  of  the 


comments,  we  adopt  a  system  of 
priorities  similar  to  that  proposed  in  the 
NPRM.  and  we  give  priority  to  DTV 
expansion  applications  over  all  NTSC 
applications  except  NTSC  applications 
that  fall  into  one  of  the  following  three 
categories:  post-auction  applications 
[i.e.,  the  long  form  application  [FCC 
Form  301]  filed  by  the  winning  bidder 
following  the  completion  of  a  broadcast 
auction),  applications  proposed  for 
grant  in  pending  settlements,  and  any 
singleton  applications  cut-off  from 
further  filings.  We  estimate  that  there 
are  approximately  20  applications  in 
these  three  categories.  The  cut-off 
singleton  applications  remain  pending 
for  a  variety  of  legal  and  technical 
reasons.  These  NTSC  applications  must 
have  been  accepted  for  filing  in  order  to 
be  protected  from  DTV  expansion 
applications.  In  the  future,  when  a  party 
files  a  DTV  expansion  application,  it 
must  determine  whether  there  are  NTSC 
applications  on  file  in  any  of  the  three 
above  categories  and  provide 
interference  protection  to  them.  As  for 
pending  DTV  expansion  applications 
and  NTSC  applications,  if  an  earlier- 
filed  DTV  expansion  application 
conflicts  with  an  NTSC  application  in 
one  of  the  these  three  categories,  we  will 
consider  these  applications  MX  and 
follow  our  above-outlined  procedures 
for  MX  applications — ^that  is,  we  will 
require  that  the  parties  resolve  their  MX 
within  90  days  or  we  will  subsequently 
dismiss  both  applications.  Additionally, 
we  will  require  NTSC  applications  to 
protect  facilities  proposed  by  DTV 
applicants  even  if  the  DTV  application 
was  filed  while  the  NTSC  application  is 
pending.  We  believe  that  our  goal 
should  continue  to  be  expedited 
implementation  of  DTV  service.  We  find 
that  the  above  system  of  priorities  will 
further  that  goal,  while  at  the  same  time 
recognizing  the  need  to  continue  to 
provide  viable  NTSC  service  imtil  the 
DTV  transition  is  complete  and  not 
disrupting  the  settled  expectations  of 
these  NTSC  applicants  that  may  have 
relied  on  existing  procediues  in  the 
reasonable  belief  that  their  applications 
would  receive  protection. 

30.  We  will  condition  the  grant  of  all 
futujre  NTSC  minor  change  applications 
on  acceptance  of  interference  fit>m  any 
proposed  DTV  facility  which  was  filed 
on  or  before  the  NTSC  grant  date. 

31.  With  respect  to  pending  petitions 
for  rule  making  for  new  or  modified 
DTV  allotments,  where  an  NPRM  has 
been  adopted  and  the  comment 
deadline  on  the  petition  for  rule  making 
has  passed,  we  will  consider  such 
petitions  as  "cut-off"  as  of  the  comment 
deadline.  In  that  case,  if  there  is  an 
earlier-filed  pending  DTV  expansion 


application  that  confUcts  with  the 
petition,  we  will  consider  the  petition  ' 
and  application(s)  as  MX  and,  once 
again,  follow  our  above  outlined 
procedures  for  MX  applications. 
Pending  DTV  expansion  applications 
that  are  filed  after  a  DTV  petition  is  cut- 
off on  its  comment  deadline  will  have 
to  protect  the  facilities  proposed  in\he 
DTV  petition,  ff  the  pending  DTV 
petition  has  not  yet  been  cut-off  as  of 
the  adoption  date  of  this  R&iD,  then, 
because  we  will  have  cut  off  all  pending 
DTV  expansion  applications,  we  will 
consider  the  petition  and  any 
conflicting  DTV  expansion  applications 
as  MX  and  use  our  above-outlined 
procediues  to  resolve  them. 

32.  With  respect  to  futine  petitions  for 
rulemaking  that  are  filed  for  new  or 
modified  DTV  allotments,  we  will 
continue  ova  current  practice  of 
providing  cut-off  protection  to  such 
petitions  on  their  comment  deadline. 
Therefore,  in  the  future,  when  an 
interested  party  files  a  DTV  expansion 
application,  it  must  provide  protection 
for  any  DTV  rulemaking  petition  for 
which  the  comment  deadline  has 
passed.  Also  in  the  futiu^.  new  DTV 
petitions  will  be  required  to  protect  all 
earlier-filed  DTV  expansion 
applications,  given  our  newly  adopted 
day-to-day  cut-off  procedure  for  such 
application. 

F.  Technical  Issues 

33.  In  this  section,  we  address  several 
comments  that  request  action  on 
technical  issues. 

34.  ATSCDTV  Standard.  The 
Advanced  Television  Systems 
Committee  (ATSC)  is  the  organization 
that  developed  the  "ATSC  DTV 
Standard,"  most  of  which  we  adopted  as 
our  DTV  broadcast  standard  in  the 
Fourth  Report  and  Order,  62  FR  14006, 
March  25,  1997  ["4R&-0")  in  the  DTV 
proceeding.  Title  47  CFR  73.682(d) 
requires  that  broadcast  DTV 
transmissions  comply  with  standard 
ATSC  Doc.  A/53  dated  September  9, 
1995,  except  for  its  constraints  on  video 
formats.  In  conmients,  ATSC  reports 
that,  since  adoption  of  the  4RBrO,  it  has 
made  several  changes  to  the  Doc.  A/53 
standard  including  removing  constraints 
associated  with  the  "program 
paradigm,"  updating  references  to  the 
underlying  MPEG  standards,  replacing 
references  to  obsolete  ATSC  standards 
for  Electronic  Program  Guide  and 
System  Information  with  a  reference  to 

a  new  ATSC  Doc.  A/65  for  Program  and 
System  Information  Protocol  (PSIP),  and 
requiring  a  signal  when  colorimetry 
other  than  that  defined  by  standard 
SMPTE  274M  is  used.  The  PSIP 
specification  provides  for  the 
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transmission  of  system  information  and 
program  guide  data  for  broadcast  DTV 
stations,  enabling  the  identification  of 
service  channels  and  digital  bit  streams, 
and  allowing  receivers  to  generate 
electronic  program  guides.  It  also 
provides  for  selection  through  the 

Ctgram  guide  function  of  the  type  and 
guage  of  closed  captioning  to  be 
viewed  and  transmission  of  program 
ratings  information  to  allow  parents  to 
use  "v-chip"  technology.  ATSC  also 
indicates  that  it  is  considering  an 
increase  in  the  maximum  allowable 
audio  bit  rate. 

35.  ATSC  urges  the  Commission  to 
revise  the  rules  to  reference  the  latest 
version  of  the  ATSC  DTV  Standard  A/ 
53  and  to  require  use  of  the  ATSC  PSIP 
Standard  A/65.  ATSC  further  requests 
Commission  action  to  assure  that  "major 
channel  numbers"  in  the  PSIP  are  used 
properly,  the  assignment  of  transport 
stream  identifier  (TSID)  parameters  is 
properly  administered,  and  that  closed 
captioning  and  content  advisory 
information  conforms  with  the  PSIP 
Standard.  "Major  channel  number"  is 
part  of  the  DTV  bit  stream  specified  in 
the  PSIP  standard  and  used  to  identify 
the  terrestrial  broadcast  station  (or  cable 
or  satellite  source)  providing  the  DTV 
program(s).  Where  a  station  is 
transmitting  multiple  programs,  it  uses 
"minor  channel  numbers"  to 
distinguish  among  them.  Within  each 
television  market,  each  programming 
source  (terrestrial  DTV  broadcast 
stations  as  well  as  cable  or  satellite  DTV 
channels)  must  have  a  unique  "major 
channel  number"  so  DTV  receivers  can 
be  tuned  to  the  desired  stations  and 
programs.  In  addition,  the  PSIP  standard 
uses  a  "TSID"  to  uniquely  identify 
transport  streams,  again  to  allow  DTV 
receivers  to  tune  between  programs 
arriving  from  different  sources.  Finally, 
ATSC  suggests  the  Commission 
encoiu'age  use  of  additional 
supplementary  ATSC  standards, 
including  those  concerning  conditional 
access  and  data  broadcasting. 

36.  hi  ET  Docket  No.  99-34.  we 
sought  comment  on  whether 
coordination  committees  and  a  national 
coordinator  could  assist  in  the 
administration  of  the  DTV  system  by 
assigning  the  unique  PSIP  station 
identifier  and  negotiating  the  naming 
and  numbering  of  channels  among 
broadcasters  in  local  markets.  We 
continue  to  believe  that  an  industry 
approach  is  generally  the  most 
appropriate  means  for  managing  the 
implementation  of  a  PSIP  system. 
However,  we  do  recognize  that  the 
transport  stream  identifiers  (TSIDs) 
must  be  unique  to  each  individual 
television  station  and  that  there  is  a 


need  to  coordinate  TSID  assigimients  for 
stations  in  the  border  areas  with  our 
neighbors  in  Canada  and  Mexico.  We 
therefore  agree  that  TSID  assignments 
should  be  made  part  of  the 
Commission's  licensing  process  for 
broadcast  television  stations  and  will 
begin  the  process  to  incorporate  this 
function  into  that  process  in  the  near 
fut\u«.  Until  negotiations  with  Canada 
and  Mexico  on  this  matter  are  complete 
and  we  have  modified  our  licensing 
process  and  records  management 
systems,  we  will  continue  to  rely  on  the 
industry  to  make  TSID  assignments. 

37.  Distributed  transmission  and 
boosters.  The  Merrill  Weiss  Group 
(Merrill  Weiss),  supported  by  Pappas 
and  Penn  State  University,  and  AIXI! 
Telecommimications,  lu^e  the 
Commission  to  adopt  rules  for  on- 
channel  DTV  boosters,  including 
allowance  for  a  distributed  transmission 
system.  Merrill  Weiss  defines 
distributed  transmission  as  being 
similar  to  a  cellular  telephone  system  in 
that  a  service  area  is  divided  into  a 
number  of  cells,  each  served  by  its  own 
transmitter.  Distributed  transmission 
differs  from  a  cellular  telephone  system 
in  that  all  adjacent  cells  use  the  same 
frequency  (a  "single-fi«quency 
network").  DTV  boosters  also  retransmit 
the  primary  DTV  station's  same  program 
on  the  same  channel. 

38.  While  we  recognize  the  desire  to 
initiate  DTV  booster  operations,  we 
believe  there  are  fundamental  issues 
surrounding  their  authorization  and 
protection  tiiat  must  be  addressed  in  a 
more  comprehensive  manner  than  can 
be  accomplished  based  on  the  limited 
record  on  this  issue  in  this  proceeding. 
Therefore,  we  will  defer  this 
consideration  to  the  rulemaking 
proceeding  on  digital  LPTV  and  DTV 
translator  stations  that  we  expect  to 
initiate  within  the  next  few  months. 

39.  Computer  program  used  for 
application  processing.  Several 
concerns  are  raised  in  comments  about 
elements  of  the  Commission's 
interference  analysis  program  used  in 
processing  applications.  Hammett  and 
Edison  seeks  changes  in  the  way  the 
program  treats  the  return  of  an  "Error 
Code  3"  message  from  the  Longley-Rice 
propagation  model.  An  "Error  Code  3" 
message  is  given  when  internal  Longley- 
Rice  program  calculations  show 
parameters  are  out  of  range  and  that 
reported  results  are  dubious  or 
unusable.  The  message  is  returned  when 
the  calculation  of  the  actual  distance  to 
the  horizon  from  a  given  cell  or 
transmitter  location  is  less  than  0.1  ' 
times  or  greater  than  3  times  the 
distance  to  the  smooth  earth  horizon. 
Hammett  and  Edison  also  seeks  a 


change  to  the  program's  calciUation  of 
the  depression  angle  bom  a  transmitting 
antenna  to  a  cell  and  requests  that  the 
program  be  changed  to  edlow  use  of  the 
actual  transmitting  anteima  elevation 
patterns  rather  than  the  generic  pattern. 
AFCCE  recommends  that  the  cell  size 
and  spacing  increment  should  be 
reduced  as  necessary  to  accurately 
depict  terrain  and  population 
distribution. 

40.  We  recognize  that  this  is  a  very 
complicated  analysis.  We  have  foimd  it 
necessary  to  balance  ideas  and 
recommendations  for  refining  the 
program  with  the  disruption  and 
imcertainty  that  would  occur  when  a 
change  is  made.  In  the  case  of  each  of 
these  proposals,  we  believe  that  the 
disruption  of  altering  the  program 
would  be  more  severe  than  warranted 
by  the  possible  improvement  in  the 
accuracy  of  the  analysis  results 
provided  by  the  program.  In  the  case  of 
the  "error  code  3"  request,  we  note  that 
we  previously  indicated  that  the 
assumption  of  service  was  appropriate 
where  the  Longley-Rice  propagation 
model  indicates  that  results  are 
unreliable  because  it  is  similar  to  the 
situation  where,  for  many  purposes,  all 
locations  within  an  NTSC  TV  station's 
Grade  B  service  contour  are  assumed  to 
receive  service.  While  Hammett  and 
Edison  submits  the  results  of  its  study 
regarding  the  prevalence  of  the  problem, 
our  review  of  its  information  reveals  no 
benefit  that  would  warrant  reversing  our 
earlier  decision. 

41.  We  have  an  administrative  process 
that  relies  on  comparison  of  interference 
and  service  predictions  with  the 
analysis  performed  in  creating  the  table 
of  allotments.  Recalculating  the  entire 
table  woidd  be  an  enormous 
undertaking.  Additionally,  reconciling 
calculations  using  a  new  methodology 
with  the  table  calculations  based  on 
different  methodology  is  difficult  and 
likely  to  result  in  uncertainty  in  the 
results  and  contested  decisions. 

42.  We  believe  the  best  balance  of 
accurate  interference  prediction  and 
administrative  certainty  can  be  achieved 
with  the  analytical  methods  that  we 
used  to  develop  the  initial  table,  which 
is  consistent  with  the  comments  of 
AFCCE.  AFCCE  recommends  continuing 
to  use  the  established  methods  of 
determining  the  grade  B  contour  for 
predicting  an  NTSC  station's  service 
and  determining  a  DTV  service  contour 
using  the  F(50,90)  propagation  model  as 
the  first  step  in  predicting  DTV  service. 
AFCCE  also  recommends  that  use  of 
Longley-Rice  analysis  and  the  relevant 
DTV  planning  factors  be  continued.  We 
believe  this  can  be  best  achieved  by 
maintaining  the  normal  processing 
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analysis  based  on  the  methodology 
established  in  creating  the  table. 
However,  in  a  special  case,  where  one 
of  the  suggested  revisions  would 
improve  the  accuracy  of  the  analysis 
and  would  make  a  critical  difference,  an 
application  may  contain  a  showing 
using  an  alternate  analysis  in  support  of 
a  waiver  request. 

43.  Release  of  evaluation  software. 
Everist  requests  that  the  Commission 
immediately  release  all  software  to  the 
public  that  it  uses  in  its  DTV  evaluation 
procedures.  Some  of  the  software 
requested  by  Everist  is  still  in  a 
development  and  testing  phase  and  we 
believe  it  would  be  premature  and, 
indeed,  confusing  to  release  it  to  the 
public  while  it  is  imdergoing  review 
and  revision.  Software  that  is  relied 
upon  in  processing  TV  and  DTV 
applications  has  been,  and  will  continue 
to  be.  made  available  to  the  public  in 
the  same  way  that  evaluation  software 
for  other  video  broadcast  services  is 
made  available. 

44.  DTV  Planning  Factor — Assumed 
Receiving  Antennas.  Hammett  and 
Ediscm  objects  to  the  assumed  receiving 
antenna  pattern  for  NTSC  reception 
being  different  from  the  assujned 
receiving  antenna  pattern  for  DTV 
reception  in  OET-69  interference 
calculations. 

45.  At  this  time,  we  do  not  have  a 
basis  for  "changing  these  criteria.  The 
receiving  anteima  assumptions  were 
considered  in  the  Advisory  Committee 
on  Advanced  Television  Systems  and 
were  part  of  its  recommendation  to  the 
Commission.  There  has  been  no 
consensus  developed  in  the  industry 
that  changing  the  receiving  antenna 
assiunption  is  appropriate.  We  therefore 
see  no  merit  in  changing  the  assumed 
NTSC  and  DTV  antenna  patterns.  Also, 
changing  the  assumptions  now  would 
alter  the  interference  analysis 
methodology,  which,  as  discussed 
above,  could  disrupt  processing  and 
create  uncertainty. 

46.  Change  in  Census  Population 
Data.  Everist  asks  whether  the 
Commission  will  permit  updated 
Census  Bureau  population  estimates  to 
be  used  for  service  and  interference 
calculations  as  they  become  available. 
As  a  related  matter,  AFCCE 
recommends  that  the  geographic  center 
instead  of  the  population  centroid  of 
each  cell  be  used  in  the  Longley-Rice 
analysis.  The  effect  of  this  change 
would  be  to  make  the  analysis  of 
whether  a  cell  is  served  or  interfered- 
with  independent  of  the  population  data 
the  analysis  is  based  on  (because  the 
precise  location  that  is  considered  to 
represent  the  cell  would  be  fixed  at  the 

.  middle  of  the  ceU  and  not  shifted  to  a 


location  that  depends  on  the  population 
distribution  within  the  cell). 

47.  At  this  time,  we  have  not  made 
plans  to  convert  our  processing  analysis 
to  use  new  census  data.  New  census 
data  would  necessitate  re-evaluation  of 
the  entire  DTV  table  to  establish 
"baseline"  values  against  which 
application  proposals  can  be  measiired. 
Again  as  above,  additional  information 
about  popidation  shifts  can  be 
submitted  with  an  application  where 
such  information  is  crucial  and 
decisional.  Also,  if,  in  the  futiue,  we 
consider  using  new  census  data,  we  can 
consider  then  the  AFCCE 
recommendation  concerning  the  use  of 
the  geographic  center  of  each  cell. 

48.  Maximum  power  clarification. 
Title  47  CFR  73.622(f)(5)  provides  that 
licensees  assigned  a  DTV  channel  in  the 
initial  DTV  Table  of  Allotments  may 
request  an  increase  in  either  Effective 
Radiated  Power  (ERP)  in  some  direction 
or  anteima  Height  Above  Average 
Terrain  (HAAT)  that  exceeds  the  initial 
technical  facilities  authorized  for  the 
allotment.  Such  increases  are  limited  to 
maximimi  powers  specified  in 
paragraphs  (f)(6)  through  (f)(8)  of  that 
section.  Where  specified  antenna  HAAT 
values  are  exceeded,  the  ma3umimi  ERP 
generally  is  reduced  in  accordance  with 
the  appropriate  chart  or  formula  in 
those  paragraphs.  Paragraph  (f)(5)  also 
allows  the  maximum  ERP  and  HAAT 
combination  to  be  "up  to  that  needed  to 
provide  the  same  geo^phic  coverage 
area  as  the  largest  station  within  their 
market,  whichever  would  allow  the 
largest  service  area."  AFCCE,  Everist 
and  Hammett  &  Edison,  each  requests 
clarification  of  the  term  "geographical 
coverage  of  the  largest  station  in  the 
market"  for  determining  maximum 
power  and  antenna. 

49.  We  take  this  opportunity  to  clarify 
this  rule.  First,  the  maximum  ERP  limits 
(1000  kW  for  UHF  channels  14-69  in 
any  zone;  30  kW  for  VHF  channels  7- 
13  in  Zone  1;  160  kW  for  VHF  channels 
7-13  in  Zone  2  or  3;  10  kW  for  VHF 
channels  2-6  in  Zone  1;  and  45  kW  for 
VHF  channels  2-6  in  Zone  2  or  3)  may 
not  be  exceeded.  The  "largest  station" 
provision  applies  only  where  the  rules 
normally  require  a  reduction  in  the 
maximum  power  because  a  specified 
antenna  HAAT  is  exceeded.  That  is,  it 
does  not  allow  power  higher  than  the 
maximum  ERP  to  compensate  for  an 
antenna  HAAT  that  is  lower  than  the 
vAlue  specified  in  the  rule.  Second,  the 
"largest  station"  provision  is  only 
triggered  where  a  station  in  the  same 
maiket  is  serving  a  larger  area  than 
could  be  covered  with  the  standard 
maximimi  power  and  antenna  height 
specified  in  47  CFR  73.622(f). 


Otherwise,  applicants  must  comply 
with  the  maximum  power  and  antenna 
height  in  that  rule  section.  Third,  for  the 
purpose  of  this  rule,  stations  in  the  same 
DMA  are  considered  to  be  in  the  same 
market.  Fourth,  the  geographical 
coverage  determination  is  based  on  the 
area  within  the  DTV  station's  noise- 
limited  contour,  ceilculated  using 
predicted  F(50,90]  field  strengths  as  set 
forth  in  47  CFR  73.622(e)  and  the 
procedure  specified  in  47  CFR 
73.625(b).  Under  this  provision  an 
application  may  not  request  a  power 
and  anterma  height  combination  that 
would  result  in  coverage  of  more  square 
kilometers  of  area  than  the  largest 
station  in  the  market.  It  is  not  necessary 
that  the  application  specify  coverage 
that  is  congruent  with  or  encompassed 
by  the  coverage  area  of  the  largest 
station.  Stations  are  not  expected  to 
shift  their  coverage  area  in  order  to  use 
this  provision  of  the  maximum  power 
rules.  Finally,  UTV  stations  are  still 
subject  to  the  interference  protection 
requirements,  even  when  availing 
themselves  of  this  provision. 

50.  Directional  Antenna  Definition 
and  Interference  Creating  NTSC  White 
Areas.  Everist  seeks  clarification  on  the 
definition  of  a  non-directional  and  a 
directional  transmitting  antenna.  He 
also  asks  about  incremental  creation  of 
white  or  underserved  areas  as  DTV 
stations  are  authorized  based  on 
creating  de  minimis  interference  to  the 
Grade  B  service  of  NTSC  TV  stations. 

51.  In  both  of  these  matters,  we 
believe  it  is  appropriate  to  continue  the 
NTSC  TV  practice.  Title  47  CFR 
73.625(c)(2)  defines  a  DTV  directional 
antenna  as  one  "designed  or  altered  to 
produce  a  noncircular  radiation  pattern 
in  the  horizontal  plane  *  *  *."  Title  47 
CFR  73.685(e)  defines  an  NTSC  TV 
directional  anteima  as  one  "designed  or 
altered  to  produce  a  noncircular 
radiation  pattern  in  the  horizontal  plane 
*  •  *."  Therefore,  the  DTV  and  NTSC 
rules  defining  directional  antennas  are 
identical  and  the  practices  and  policies 
that  have  been  applied  to  NTSC 
directional  antennas  will  also  be 
applied  to  DTV  directional  antennas. 
With  regard  to  white  area  or 
underserved  area  determinations,  we 
note  that  47  CFR  73.684(a)  concerning 
NTSC  TV  station  prediction  of  coverage 
specifically  indicates  that  "predictions 
of  coverage  made  pursuant  to  this 
section  shall  be  made  without  regard  to 
interference  *  *  *."  Therefore,  as  has 
been  the  case  with  NTSC  interference, 
we  will  not  consider  the  effect  of  DTV 
interference  on  analysis  of  white  areas 
or  underserved  areas. 

52.  Closed  Captioning  for  Digital  TVs. 
Motorola  addresses  an  issue  of 
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compatibility  of  DTV  closed  captioning 
with  an  existing  digital  cable  closed 
captioning  technology.  Motorola  is 
concerned  that  this  issue  could  lead  to 
a  delay  in  the  DTV  transition,  so  it 
includes  an  analysis  that  it  also 

I  submitted  in  ET  Docket  99-254. 

II  53.TheflfrOinETDocketNo.  99- 
254,  65  FR  58467,  September  29,  2000, 
has  addressed  this  matter  and  no  further 
action  is  necessary  herein. 

54.  NTSC  Group  Delay  Blanket 
Waiver  Hammett  &  Edison  requests  a 
blanket  waiver  of  the  envelope  delay 

I  requirement  in  47  CFR  73.687(a)(3)  for 
I  hITSC  stations  with  upper-adjacent 
channel  DTV  assignments  that  combine 
their  NTSC  and  DTV  signals  and  use  a 
common  transmitting  antenna. 

55.  We  agree  with  Hammett  and 
Edison  that  a  blanket  waiver  is 
appropriate  for  this  situation.  Therefore, 
we  authorize  all  NTSC  TV  stations  with 
a  DTV  signal  on  the  first-adjacent 
channel  above  the  NTSC  channel  and 
with  a  common  transmission  line  and 
antenna,  to  operate  at  variance  with  the 
envelope  delay  requirements  of 

§  73.687(a)(3)  for  frequencies  between 
3.9  and  4.2  MHz  above  the  visual 
carrier. 

56.  Canadian  Border  Zone.  AFCCE 
urges  the  Commission  to  resolve 
Canadian  border  zone  issues  in  an 
axpeditious  fashion.  We  believe  this 
concern  has  been  resolved.  A  Letter  of 
Understanding  with  Canada  was  signed 
September  12  and  22,  2000,  and 
announced  in  a  Public  Notice  released 
September  29,  2000. 

57.  Data  Base  Inconsistency.  Everist  is 
concerned  that  the  new  Mass  Media 
Bureau  Consolidated  Data  Base  System 
(CDBS)  should  be  validated.  He  states 
that  where  old  terrain  elevation  data 
Ihat  is  inconsistent  with  current 
determination  of  terrain  elevation,  it  can 
turn  an  otherwise  "checklist" 
application  into  a  "non-checklist" 
application  because  it  will  show  the 
antenna  height  differing  bom  that 
authorized  by  more  than  ten  meters. 

58.  Errors  and  inconsistencies  in  the 
CDBS  that  we  have  discovered  have 
been  corrected  and  resolved.  However, 
this  is  an  on-going  process.  As  for  the 
criteria  for  "checklist"  treatment,  we 
decline  to  alter  it  at  this  time.  We  now 
have  the  capability  to  process  "non- 
checklist"  applications  expeditiously 
(and  to  quickly  grant  those  applications 
that  do  not  raise  interference  concerns 
and  would  have  been  considered 
checklist  except  for  failing  to  meet  the 
power  or  HAAT  limits  to  be  defined  as 
checklist).  Thus,  there  is  not  a 
significant  benefit  to  an  application 
being  designated  as  checklist. 


59.  Sanctioning  a  Government- 
Industry  Committee  Similar  to  TASO. 
AFCCE  recommends  that  the 
Commission  sanction  the  formation  of  a 
government-industry  advisory 
committee  to  deal  with  application 
processing  issues,  as  well  as  a  "TASO"- 
like  committee  to  help  resolve  DTV 
allotment  and  service  issues.  TASO  is 
the  Television  Allocations  Study 
Organization,  which  was  formed  in  the 
1950s  by  the  television  broadcast  and 
consumer  electronics  industries  at  the 
request  of  the  Commission  to  study  the 
technical  principles  that  should  be 
applied  in  television  channel 
allocations.  At  this  time,  we  believe  it 
is  preferable  to  allow  current  industry 
efforts  to  continue  without  interruption. 
Significant  activity  is  underway  and  we 
do  not  wish  to  slow  it  down  or  prevent 
it  from  reaching  possible  resolution  of 
the  issues  that  are  being  addressed.  In 
the  future,  if  circumstances  warrant,  this 
matter  may  be  revisited. 

60.  Method  for  determining  85% 
criteria  for  extending  end  of  the 
transition.  California  Oregon 
Broadcasting,  Inc.  urges  the  Commission 
to  consider  how  it  will  implement  the 
85%  DTV  reception  criteria  for 
extending  the  end  of  the  transition 
beyond  2006.  It  is  too  early  in  the 
transition  to  initiate  consideration  of 
this  matter.  We  expect  to  consider  it  in 

a  future  review  proceeding. 

61.  Biological  effects  of  RF  radiation. 
Carole  Lomond  opposes  introduction  of 
DTV  signals  in  any  residential 
environment  until  concern  over 
biological  effects  of  nonionizing 
electromagnetic  radiation  is  resolved. 
Lomond  provides  no  evidence  to 
warrant  re-evaluating  our  RF  exposure 
regulations.  We  therefore  decline  to 
consider  this  issue  in  the  context  of  this 
DTV  review  proceeding. 

62.  Other  technical  issues.  Everist 
requests  clarifications  and  explanations 
of  a  number  of  other  technical  matters. 
We  are  imable  to  address  all  of  these  in 
the  context  of  this  proceeding.  Many  of 
the  issues  he  addresses  have  not  yet 
arisen  in  processing  and  in  the  case  of 
others  his  concerns  are  not  clearly 
described.  As  these  issues  come  up,  we 
will  resolve  them  individually  on  a 
case-by-case  basis.  If  principles  emerge 
from  this  practice,  we  will  describe 
them  in  a  Public  Notice. 

G.  DTV  Transmission  Standard 

63.  In  the  NPRM,  we  observed  that 
some  broadcast  entities  had  raised 
concerns  regarding  the  8-VSB 
modulation  system  used  in  the  ATSC 
DTV  Standard  adopted  by  the 
Commission  as  the  transmission 
standard  for  digital  broadcast  television 


signals.  We  stated  that  while  we 
continue  to  believe  that  NTSC  service 
replication  is  achievable  by  DTV 
operations  using  the  8-VSB  standard, 
we  recognized  that  some  parties  within 
the  broadcast  industry  had  recentiy 
raised  various  issues  with  respect  to  this 
standard.  In  particular,  we  noted  that 
the  Sinclair  Broadcasting  Group,  Inc. 
(Sinclair)  had  previously  filed  a  Petition 
for  Expedited  RiUemaking  urging  that 
we  modify  the  rules  to  permit  the  use 
of  an  alternative  modulation  method, 
coded  orthogonal  frequency  division 
multiplexing  (COFDM),  in  addition  to 
the  8-VSB  standard.  In  its  jjetition, 
Sinclair  argued  that  COFDM  modulation 
offered  easier  reception  with  simple 
antennas  and  woidd  enable  broadcasters 
to  provide  fixed,  mobile  and  portable 
video  services.  We  dismissed  Sinclair's 
petition,  indicating  that  we  continued  to 
believe  that  NTSC  service  replication  is 
achievable  by  DTV  operations  using  the 
8-VSB  standard.  However,  we  also 
indicated  that  we  would  address  the 
concerns  raised  by  Sinclair  and  others 
about  the  8-VSB  modulation  standard 
in  the  context  of  this  proceeding.  In  the 
NPRM,  we  therefore  invited  comment 
on  the  current  status  of  the  8-VSB  DTV 
standard.  We  specifically  requested 
comment  on  the  progress  being  made  to 
improve  indoor  DTV  reception  under 
the  existing  transmission  standard  and 
manufacturers'  efforts  to  implement 
DTV  design  or  receiver  improvements. 
We  also  asked  commenting  parties  to 
submit  information  regarding  any 
additional  studies  that  may  have  been 
conducted  regarding  NTSC  replication 
■  using  the  8-VSB  standard. 

64.  Parties  primarily  representing 
some  broadcast  interests  express 
continuing  concern  about  the  abilify  of 
the  8-VSB  standard  to  support  reliable 
reception  in  areas  where  there  is  strong 
multipath,  and  submit  that  this 
deficiency  must  be  corrected.  These 
parties  generally  argue  that  the 
Commission  should  actively  investigate 
both  8-VSB  and  COFDM  and  should 
consider  a  change  to  COFDM  if  that 
system  is  shown  to  be  superior  to  8- 
VSB.  Sinclair  and  several  others 
continue  to  argue  that  broadcasters 
should  be  given  the  option  to  use  a 
COFDM  system  for  transmitting  their 
DTV  signals.  Other  parties  representing 
broadcasters,  consumer  electronics 
equipment  manufacturers  and 
consumers  urge  the  Commission  to 
maintain  the  current  8-VSB  modulation 
standard  for  DTV  transmissions.  These 
commenters  generally  state  that  8-VSB 
is  the  most  suitable  modulation 
standard  for  DTV  service  for  North 
America  and  that  the  current  concerns 
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about  reception  in  areas  where  there  are 
high  levels  of  multipath  are  being 
addressed  through  receiver 
improvements. 

65.  We  also  observe  that  a  group  of 
broadcasters,  including  many  of  those 
participating  in  the  Joint  Broadcasters 
comments,  has  recently  completed  a 
program  of  DTV  receiver  testing.  The 
industry  study,  among  other  things, 
compared  reception  of  8-VSB  and 
COFDM  signals  at  a  large  nimaber  of 
locations  in  those  markets.  This  study 
took  measurements  outdoors  at  the  30- 
foot  antenna  height  assumed  in  the  DTV 
planning  factors  and  at  6-feet  using 
simple  antennas  typical  of  indoor 
reception.  Some  actual  indoor 
measurements  were  also  taken.  One  of 
the  objectives  of  the  industry  tests  was 
to  determine  whether  COFDM  should  be 
added  to  the  current  8-VSB  standard. 
The  report  on  the  industry  &-VSB/ 
COFDM  comparison  tests  (&-VSB/ 
COFDM  Report)  indicates  that  at  the  30- 
foot  receive  antenna  height,  8-VSB  was 
received  at  a  greater  percentage  of  sites 
than  COFDM.  This  was  true  at  all 
distances  from  the  transmitter.  In 
addition,  8-VSB  performed  better  up  to 
the  furthest  distances  measured  from 
the  transmitters  (55  miles).  It  also  states 
that  at  the  6-foot  receive  antenna  height, 
using  a  simple  anteima,  COFDM  was 
successfully  received  at  more  sites  than 
&-VSB  in  Washington,  while  8-VSB 
was  successfully  received  at  more  sites 
in  Cleveland.  It  notes  that  successful 
reception  of  either  system  at  the  6-foot 
height  was  achieved  at  less  than  50%  of 
the  test  locations.  The  8-VSB/COFDM 
Report  further  indicates  that  in  the  case 
of  indoor  measurements,  the  percentage 
of  successful  reception  was  similar  for 
both  8-VSB  and  COFDM,  with  8-VSB 
holding  a  slight  advantage.  However, 
successful  indoor  reception  was 
achieved  at  only  about  30%  of  the  test 
locations. 

66.  Based  on  these  test  results,  the 
industry  has  reaffirmed  their 
endorsement  of  the  VSB  standard  and 
concluded  that  there  is  insufficient 
evidence  to  add  COFDM  to  the  U.S. 
DTV  broadcast  standard.  In  this  regard, 
on  January  15.  2001,  the  Boards  of 
Directors  of  MSTV  and  NAB  issued  the 
following  joint  resolution: 

With  the  support  of  30  major  broadcast 
organizations  and  the  oversight  of  technical 
committees  consisting  of  some  25  engineers 
representing  all  major  technical  viewjjoints. 
the  broadcasting  industry  concluded  a 
comprehensive,  objective  and  expedited 
series  of  studies  and  tests  to  determine 
whether  COFDM  should  be  added  to  the 
cturent  8-VSB  standard. 

We  conclude  that  there  is  insufficient 
evidence  to  add  COFDM  and  we  therefore 


reaffirm  our  endorsement  of  the  VSB 
standard. 

We  also  conclude  that  there  is  an  urgent 
need  for  swift  and  dramatic  improvement  in 
the  performance  of  the  present  U.S.  digital 
television  system. 

We  therefore  will  take  all  necessary  steps 
to  promote  the  rapid  improvement  of  VSB 
technologies  and  other  enhancements  to 
digital  television  and  direct  the  staffs  to 
develop  a  plan  and  promptly  submit  it  to  the 
Boards. 

In  addition,  our  OfBce  of  Engineering 
and  Technology  (OET)  is  cturently 
conducting  field  tests  of  8-VSB 
reception  in  the  Washington,  DC  and 
Baltimore  market  areas  to 
independently  assess  the  status  of  DTV 
receiver  development.  The  OET  study  is 
examining  the  performance  of  early  and 
improved  models  of  DTV  receivers  with 
respect  to  multipath  and  coverage  based 
on  reception  of  the  signals  of  the  local 
DTV  stations  now  operating  in  those 
markets.  This  study  involves  taking 
meastirements  at  a  large  nimiber  of  sites 
throughout  these  stations'  service  areas, 
including  close-in  urban,  suburban,  and 
rural  areas  located  near  the  stations' 
predicted  DTV  service  contour.  Specific 
sites  were  also  selected  to  ensure  that 
measurements  were  taken  in  areas  with 
moderate  to  strong  multipath 
conditions.  Measurements  were  taken 
outdoors  at  the  30-foot  height  and  also 
at  7-feet  using  simple  antennas  typical 
of  indoor  reception.  The  interim  results 
of  the  OET  tests  indicate  that  the  current 
generation  of  DTV  receivers  are 
considerably  improved  over  the  early 
generation  units,  and  in  particular  with 
regard  to  their  ability  to  provide 
acceptable  service  in  areas  with 
moderate  and  strong,  complex 
multipath  signals.  The  OET  test  results 
also  indicate  that  the  8-VSB  system 
adequately  meets  our  goals  for  DTV 
service  replication,  minimiun 
interference,  and  spectnmi  recovery  as 
set  forth  in  the  6R&0. 

67.  These  new  studies  bear  out  the 
conclusions  of  the  OET's  DTV  Report 
that  the  relative  benefits  of  changing  the 
DTV  transmission  system  to  COFDM  are 
unclear  and  would  not  outweigh  the 
costs  or  delays  involved  in  making  such 
a  revision.  Accordingly,  based  on  oiu* 
review  of  the  record,  the  demonstrated 
improvements  in  DTV  receiver 
performance,  and  the  findings  and 
recommendations  of  the  industry,  we 
find  that  there  is  no  reason  to  revisit  our 
decision  to  deny  Sinclair's  petition. 
Consequently  we  will  not  reopen  the 
issue  of  the  Commission's  DTV 
standard. 


H.  DTV  Receiver  Perfonnance 
Standards 

68.  ha  the  NPRM,  we  discussed  the 
desirability  of  setting  receiver 
performance  standards  and  recognized 
that  some  broadcasters  have 
recommended  that  we  address  over-the- 
air  DTV  signal  reception  issues  by 
setting  receiver  performance  thresholds. 
We  therefore  requested  comment  on  the 
desirability  of  adopting  minimum 
performance  levels  and  asked,  if  we 
were  to  adopt  such  requirements,  how 
they  should  be  structured,  including 
timing  considerations. 

69.  hi  the  BMO&O  in  the  DTV 
proceeding,  we  stated  that  we  believe 
that  competitive  market  forces  will 
ensure  that  DTV  receivers  perform 
adequately.  We  noted  that  receiver 
performance  involves  trade-offs  among 
many  different  factors  and  that 
manufacturers  are  in  the  best  position  to 
determine  how  these  trade-offs  should 
best  be  made  to  meet  consmner  demand. 
We  further  stated,  however,  that  we 
would  continue  to  monitor  this  area 
through  the  DTV  implementation 
process  and  that  we  would  take 
regulatory  action  if  needed.  As 
indicated  above,  DTV  receiver 
manufacturers,  driven  by  market  forces, 
are  continuing  to  make  significant 
improvements  in  their  products, 
particularly  in  the  area  of  indoor 
reception  and  multipath  signal  handling 
(^pabilities.  These  efforts  are  consistent 
with  our  earlier  assessment  that  those 
producing  receivers  are  in  the  best 
position  to  determine  how  to  make 
trade-offs  in  performance  factors  to  best 
meet  consumer  needs.  We  therefore 
continue  to  believe  that  it  would  be 
undesirable  to  set  rigid  performance 
standards  for  DTV  receivers  at  this  time. 
We  will,  however,  continue  to  monitor 
receiver  issues  throughout  the  transition 
and  will  take  appropriate  action  on 
receiver  standards  if  necessary. 

A.  Miscellaneous  Issues 

70.  In  the  NPRM,  we  invited  comment 
on  any  critical  unresolved  tower  siting 
issues  and  how  they  affect  the  progress 
of  the  digital  transition.  We  asked 
whether  broadcasters  are  able  to  secure 
necessary  tower  locations  and 
construction  resources  and  whether  and 
to  what  extent  zoning  disputes,  private 
negotiations  with  tower  owners,  and  the 
availability  of  tower  construction 
resoiut:es  affect  the  transition. 

71.  The  comments  generally  affirm 
our  preliminary  assessment  in  the 
NPRM  that,  while  some  stations  are 
facing  problems  with  tower  availability 
and/or  local  zoning  issues,  such 
problems  do  not  seem  to  be  widespread 
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at  this  time.  The  Conmiission  intends  to 
continue  to  monitor  the  situation  to 
forestall  and/or  remedy  problems 
through  these  entities,  as  requested  by 
NAB. 

72.  Additionally,  in  the  NPRMv/e 
invited  comment  on  copy  protection 
and  cable  compatibility  issues. 
Recently,  the  Commission  issued  orders 
in  other  proceedings  dealing  with  both 
issues,  obviating  the  need  for  action  to 
be  taken  herein.  In  our  recent  FNPRM  in 
the  navigation  devices  proceeding 
{FNPRM  in  CS  Docket  No.  97-80,  65  FR 
58255,  September  28,  2000),  we  noted 
that,  unlike  in  the  analog  context,  digital 
technology  enables  users  to  make  an 
unlimited  niunber  of  virtually  perfect 
copies  of  digital  content.  However, 
digital  technology  also  can  enable 
copyright  holders  of  digital  content  to 
prevent  misuse  of  copy  protected 
material  through  methods  not 
previously  available.  In  the  Declaratory 
Ruling  we  foimd  that  some  measure  of 
anti-copying  encryption  technology  is 
consistent  with  our  navigation  devices 
rules  because  it  protects  a  gap  where 
digital  data  would  otherwise  be 
available  "in  the  clear"  and  subject  to 
unrestricted  digital  copying. 
Accordingly,  we  clarified  that  the 
inclusion  of  some  amoimt  of  copy 
protection  within  a  host  device  does  not 
violate  the  navigation  devices  rules.  In 
the  NPRM,  with  respect  to  cable 
compatibility,  we  invited  comment  on 
the  extent  to  which  a  failure  of  industry 
parties  to  reach  agreement  on  labeling  of 
digital  receivers  would  hinder  the 
transition.  Subsequently,  in  oiu'  recent 
R60  concerning  compatibility  between 
cable  systems  and  consiuner  electronics 
equipment  (R&O  in  PP  Docket  No.  00- 
67,  65  FR  64388,  October  27,  2000)  we 
adopted  rules  providing  for  the  labeling 
of  DTV  receivers  to  ensiu«  that 
consiuners  will  be  fully  informed  about 
the  capabilities  of  DTV  receivers  to 
operate  with  cable  television  systems. 
We  provided  for  labels  with  regard  to 
three  categories  of  DTV  receivers, 
depending  upon  several  characteristics. 
Because  additional  industry  work  is  still 
required  for  design  specifications  for  the 
Digital  Cable  Ready  3  category,  we 
stated  that  the  record  would  be  kept 
open  in  PP  Docket  No.  00-67  in  order 

to  provide  us  with  the  option  of 
incorporating  these  anticipated 
specifications  into  our  rules  at  a  later 
date.  This  labeling  scheme  will  permit 
consiuners  to  make  well-informed 
decisions  about  DTV  equipment 
purchases  based  on  a  clear 
imderstanding  of  receivers  with 
different  labels. 

73.  Additionally  in  that  proceeding, 
we  required  the  consimier  electronics 


and  cable  television  industries  to  report 
back  to  us  on  their  progress  in 
developing  technical  standards  in  two 
areas:  Direct  connection  of  DTV 
receivers  to  digital  cable  television 
systems,  and  the  provision  of  tuning 
and  program  schedule  information  to 
support  on-screen  program  gtiides  for 
consumers.  These  two  issues  have  been 
substantially,  but  not  completely 
resolved  in  an  agreement  between  the 
National  Cable  Television  Association 
and  the  Consimier  Electronics 
Association. 

74.  In  simi,  substantial  progress  has 
been  made  with  respect  to  both  copy 
protection  and  DTV  receiver/cable 
compatibility.  We  see  no  need  for 
further  action  at  the  present  time  in  this 
proceeding  with  respect  to  these 
important  issues  and  will  continue  to 
monitor  and  consider  those  issues  in  the 
foregoing  separate  proceedings. 

m.  Conclusion 

1.  At  the  outset  of  this  proceeding  we 
stated  that  the  conversion  to  digital  is 
progressing  and  television  stations  are 
working  hard  to  convert  to  DTV.  The 
coounents  we  received  in  response  to 
the  NPRM  have  mostly  further 
confirmed  our  initial  impressions.  We 
believe  that  the  conversion  is,  indeed, 
making  progress  and  that  the  actions  we 
are  taking,  and  proposing,  herein  will 
hasten  this  transition.  Particularly,  our 
choice  of  an  early  chaimel  election  for 
commercial  licensees  and  our  decision 
not  to  require  replication  of  NTSC 
service  should  well  conduce  to  allowing 
stations  to  make  plans  and  purchase 
equipment  at  the  earliest  practicable 
times.  We  will  continue  to  monitor  the 
progress  toward  the  DTV  conversion 
and  will  in  future  reviews  take  those 
actions  needed  to  accomplish  a  smooth 
transition  by  December  31,  2006. 

IV.  Administrative  Matters 

76.  Paperwork  Reduction  Act 
Analysis.  This  R&O  has  been  analyzed 
with  respect  to  the  Paperwork 
Reduction  Act  of  1995,  and  foimd  to 
impose  no  new  or  modified  reporting 
and  recordkeeping  requirements  or 
burdens  on  the  public. 

77.  Final  Regulatory  Flexibility 
Analysis.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA),  the  Commission 
has  prepared  the  following  Final 
Regulatory  Flexibility  Analysis  (FRFA) 
of  the  possible  impact  on  small  entities 
of  the  rules  adopted  in  this  R&-0. 

78  As  required  by  the  Regulatory 
Flexibility  Act  (RFA),  an  hiitial 
Regulatory  Flexibility  Analysis  (IRFA) 
was  incorporated  in  the  NPRM.  The 
Commission  sought  written  public 
comment  on  several  issues  concerning 


the  transition  to  digital  television  (DTV), 
including  comment  on  the  IRFA.  This 
Final  Regulatory  Flexibility  Analysis 
(FRFA)  conforms  to  the  RFA. 

79.  Need  for,  and  Objectives  of,  the 
R&O.  As  described  in  the  R60,  the 
nation's  television  system  is  currently 
engaged  in  the  transition  from  analog  to 
digital  television.  As  part  of  that 
transition,  all  television  broadcasters 
will  have  to  file  applications  of  various 
types.  This  might  create  mutual 
exclusivities  both  between  DTV 
applicants  and  between  DTV  and  analog 
(NTSC)  applicants.  The  Commission 
will  have  to  process  those  applications. 
The  rules  adopted  herein  are  needed  to, 
and  will,  govern  the  processing  of  those 
applications. 

80.  Summary  of  Significant  Issues 
Raised  by  Public  Comments  in  Response 
to  the  IFJ^A.  No  comments  were  filed  in 
response  to  the  IRFA. 

81.  Description  and  Estimate  of  the 
Number  of  Small  Entities  To  Which  the 
Proposed  Rules  Will  Apply.  The  RFA 
directs  agencies  to  provide  a  description 
of,  and,  where  feasible,  an  estimate  of 
the  number  of  small  entities  that  may  be 
affected  by  the  proposed  rules,  if 
adopted.  The  RFA  defines  the  term 
"small  entity"  as  having  the  same 
meaning  as  the  terms  "small  business," 
"small  organization,"  and  "small 
governmental  jurisdiction.  In  addition, 
the  term  "small  business"  has  the  same 
meaning  as  the  term  "small  business 
concern"  imder  section  3  of  the  Small 
Business  Act.  A  small  business  concern 
is  one  which:  (1)  is  independently 
owmed  and  operated;  (2)  is  not 
dominant  in  its  field  of  operation:  and 
(3)  satisfies  any  additional  criteria 
established  by  the  SBA. 

82.  Pursuant  to  5  U.S.C.  601(3),  the 
statutory  definition  of  a  small  business 
applies  "unless  an  agency,  after 
consultation  with  the  Office  of 

-^Advocacy  of  the  (SBAj  and  after 
opportunity  for  public  comment, 
establishes  one  or  more  definitions  of 
such  term  which  are  appropriate  to  the 
activities  of  the  agency  and  publishes 
such  definition(s)  in  the  Federal 
Register."  A  "small  organization"  is 
generally  "any  not-for-profit  enterprise 
which  is  independently  owned  and 
operated  and  is  not  dominant  in  its 
field."  Nationwide,  as  of  1992.  there 
were  approximately  275,801  small 
organizations.  "Small  governmental 
jurisdiction"  generally  means 
"govenunents  of  cities,  coimties.  towns, 
towrnships,  villages,  school  districts,  or 
special  districts  with  a  population  of 
less  than  50,000."  As  of  1992.  there 
were  approximately  85,006  local 
governments  in  the  United  States.  This 
number  includes  38,978  counties,  cities. 
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and  towns;  of  these,  37,566,  or  96 
percent,  have  populations  of  fewer  than 
50,000.  The  Census  Bureau  estimates 
that  this  ratio  is  approximately  accurate 
for  all  governmental  entities.  Thus,  of 
the  85,006  governmental  entities,  we 
estimate  that  81,600  (91  percent)  are 
small  entities. 

83.  The  SB  A  defines  small  television 
broadcasting  stations  as  television 
broadcasting  stations  with  $10.5  million 
or  less  in  annual  receipts.  According  to 
Commission  staff  review  of  the  BIA 
Publications,  Inc.,  Master  Access 
Television  Analyzer  Database,  fewer 
than  800  commercial  TV  broadcast 
stations  (65%)  subject  to  our  proposal 
have  revenues  of  less  than  $10.5  million 
dollars.  We  note,  however,  that  imder 
SBA's  definition,  revenues  of  affiliates 
that  are  not  television  stations  should  be 
aggregated  with  the  television  station 
revenues  in  determining  whether  a 
concern  is  small.  Therefore,  our 
estimate  may  overstate  the  niunber  of 
small  entities  since  the  revenue  figiu« 
on  which  it  is  based  does  not  include  or 
aggregate  revenues  from  non-television 
affiliated  companies.  It  would  appear 
that  there  would  be  no  more  than  800 
entities  affected 

84.  Description  of  Projected  ' 
Reporting,  Recordkeeping,  and  Other 
Compliance  Requirements.  None.  The 
actions  taken  in  the  R&O  impose  no 
reporting,  recordkeeping,  or  other 
compliance  requirements  on  television 
broadcast  stations,  large  or  small. 
Instead,  this  R60  simply  alerts 
licensees  to  the  procedures  that  the 
Commission  will  utilize  in  considering 
DTV  applications  and,  particularly, 
mutually  exclusive  applications. 
Additionally,  this  R&O  adopted  a 
channel  election  requirement  but 
specifically  reserved  the  process  and 
procedure  for  a  future  DTV  periodic 
review.  Accordingly,  no  reporting, 
recordkeeping  or  other  compliance 
requirements  were  adopted  in  this  R60 
with  regard  to  channel  election. 

85.  Steps  Taken  To  Minimize 
Significant  Impact  on  Small  Entities, 
and  Significant  Alternatives  Considered. 
The  RFA  requires  an  agency  to  describe 
any  significant  alternatives  that  it  has 
considered  in  reaching  its  proposed 
approach,  which  may  include  the 
following  four  alternatives  (among 
others):  (1)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities;  (2)  the  clarification, 
consolidation,  or  simpUfication  of 
compliance  or  reporting  requirements 
imder  the  rule  for  small  entities;  (3)  the 
use  of  performance,  rather  than  design, 
standards;  and  (4)  an  exemption  from 


coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities. 

86.  The  processes  adopted  in  the  RGO 
are  designed  to  be  as  simple  and 
inexpensive  to  applicants  as  possible, 
including  any  small  entities.  The 
revised  rules  call  for  neither  auctions 
nor  hearings,  alternatives  which  were 
considered  and  not  adopted  because  of 
the  Commission's  belief  that,  inter  alia, 
such  alternatives  might  disadvantage 
small  entities.  The  Commission 
declined  to  adopt  a  hearing  procedure  to 
resolve  disputes  because  such 
procediu«s  are  expensive,  prolonged, 
and  likely  would  be  precluded  by 
section  309(j)  of  the  Commimications 
Act.  A  second  alternative  would  have 
been  to  go  to  an  auction  system.  It  is  our 
belief,  however,  that  in  this  situation  an 

^ction  would  have  both  caused  delay 
and  disadvantaged  smaller  entities. 
Therefore,  we  declined  to  adopt  either 
of  these  alternatives. 

87.  Diuing  our  consideration  of  other 
possible  alternatives,  aU  steps  were 
taken  to  ameliorate  the  impact  of  these 
rules  on  small  entities.  Instead  of  the 
hearing  and  auction  alternatives,  we 
adopted  rules  that  establish  in  cases  of 
mutual  exclusivity,  that  all  mutually 
exclusive  applications  will  be  dismissed 
if  no  voluntaiy  resolution  can  be  arrived 
at  within  90  days.  We  believe  that  this 
provision  levels  the  playing  field,  and 
thereby  protects  small  entities  fttjm  the 
economic  leverage  that  large  entities 
could  wield  in  either  a  hearing  or 
settiement  environment. 

88.  Report  to  Congress.  The 
Commission  shall  send  a  copy  of  the 
RGO  in  MM  Docket  No.  00-39, 
including  this  FRFA,  in  a  report  to  be 
sent  to  Congress  piu'suant  to  the 
Congressional  Review  Act,  see  5  U.S.C. 
801(a)(1)(A).  In  addition,  the 
Commission  shall  send  a  copy  of  the 
R60  in  MM  Docket  No.  00-39, 
including  the  FRFA,  to  the  Chief 
Counsel  for  Advocacy  of  the  SBA.  A 
copy  of  the  R60  in  MM  Docket  No.  00- 
39  and  FRFA  (or  summaries  thereof) 
will  also  be  published  in  the  Federad 
Register.  See  5  U.S.C.  604(b). 

V.  Ordering  Clauses 

89.  Accordingly,  pursuant  to  the 
authority  contained  in  47  U.S.C.  1.  2(a), 
4(i),  7  and  303,  part  73  of  the 
Commission's  rules,  47  CFR  part  73,  is 
amended  as  set  forth  in  this  R60. 

90.  Sinclair  Broadcasting  Group, 
Inc.'s,  Petition  for  Reconsideration  of 
our  denial  of  its  Petition  for  Expedited 
Rulemaking,  and  Univision 
Communications  Inc.'s,  Petition  for 
Expedited  Rule  Making  submitted 
November  17, 1999,  are  denied. 


91.  Pursuant  to  the  Contract  With 
America  Advancement  Act  of  1996,  the 
rule  amendments  set  forth  in  "Rule 
Changes."  infi:a.,  shall  be  effective  April 
16.  2001. 

92.  The  Commission's  Consumer 
Information  Bureau,  Reference 
Information  Center,  shall  send  a  copy  of 
this  RG-O,  including  the  Final 
Regulatory  Flexibility  Analysis,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

List  of  Subjects  in  47  CFR  Part  73 

Radio,  Television. 

Federal  Communications  Commission. 

Shiriey  Suggs. 

Chief,  Publications  Branch. 

Rule  Changes 

Part  73  of  Tide  47  of  the  U.S.  Code  of 
Federal  RegiUations  is  amended  to  read 
as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  Authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334,  336. 

2.  Section  73.623  is  amended  by 
adding  paragraph  (h)  to  read  as  follows: 

§  73.623    DTV  applications  and  changes  to 
DTV  allotments. 

***** 

(h)  DTV  application  processing. 

(1)  DTV  applications  pending  as  of 
January  18,  2000,  are  cut-off  as  of  that 
date  and  shall  be  afforded  the 
interference  protection  set  forth  in 
§  73.622(f)  of  the  rules  by  all  NTSC 
minor  change  applications  and  later- 
filed  DTV  applications. 

(i)  DTV  applications  pending  as  of 
January  18.  2001.  must  provide  the 
requisite  interference  protection  set 
forth  in  §  73.622(f)  to: 

(A)  NTSC  and  DTV  stations, 
construction  permits  and  DTV 
allotments; 

(B)  Petitions  for  rulemaking  for  new 
DTV  allotments  for  which  a 
Commission  announced  comment 
period  has  passed  prior  to  the  filing  date 
of  the  DTV  application;  and 

(C)  Earlier-filed  and  accepted  for 
filing  applications  for  new  NTSC 
stations  submitted  by:  post-auction 
winners  pursuant  to  §  73.5005; 
applicants  with  a  settiement  agreement 
on-file  with  the  Commission  that  would 
result  in  the  grant  of  the  NTSC 
application;  and  cut-off  singleton 
applicants. 

(ii)  DTV  applications  pending  as  of 
January  18,  2001,  that  do  not  provide 
the  interference  protection  set  forth  in 
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73.622(f)  to  other  DTV  applications 
ending  as  of  January  18,  2001,  or 
titions  for  rulemaking  seeking  the 
otment  of  new  DTV  stations  for 
hich  a  Commission  announced 
omment  period  has  not  passed,  will  be 
eemed  mutually  exclusive  with  those 
pplications  or  petitions.  Those 
pplicants  and  petitioners  will  be 
Notified  by  Public  Notice  and  provided 
with  a  90-day  period  of  time  to  resolve 
their  mutual  exclusivity  via  engineering 
amendment  or  settiement.  Those 
applications  and  petitions  that  remain 
mutually  exclusive  upon  conclusion  of 
the  90-day  settlement  period  will  be 
dismissed. 

(2)  DTV  applications  filed  after 
January  18,  2001,  shall  be  afforded  the 
interference  protection  set  forth  in 
§  73.622(f)  by  all  NTSC  minor  change 
applications  and  later-filed  DTV 


applications.  DTV  applications  filed 
after  January  18,  2001,  must  provide  the 
interference  protection  set  forth  in 
§  73.622(f)  to  the  following: 

(i)  NTSC  and  DTV  stations, 
construction  permits  and  DTV 
allotments; 

(ii)  Earlier-filed  DTV  applications; 

(iii)  Petitions  for  rulemaking  seeking 
the  allotment  of  new  DTV  stations  for 
which  a  Notice  of  Proposed  Rulemaking 
has  been  released  and  the  comment 
deadline  specified  therein  has  passed; 
and 

(iv)  Earlier-filed  and  accepted  for 
filing  applications  for  new  NTSC 
stations  submitted  by:  post-auction 
winners  pmsuant  to  §  73.5005; 
applicants  with  a  settiement  agreement 
on-file  with  the  Commission  that  would 
result  in  the  grant  of  the  NTSC 
application;  and  cut-off  singleton 
applicants. 


3.  Section  73.625  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

§  73.625    DTV  coverage  of  principal 
community  and  antenna  system. 

(a)*   *   * 

(1)  The  DTV  transmitter  location  shall 
be  chosen  so  that,  on  the  basis  of  the 
effective  radiated  power  and  antenna 
height  above  average  terrain  employed, 
the  following  minimum  F(50,90)  field 
strength  in  dB  above  one  uV/m  will  be 
provided  over  the  entire  principal 
community  to  be  served: 

Channels  2-6 35  dBu 

Channels  7-13  43  dBu 

Channels  14-69 48  dBu 

***** 

(FR  Doc.  01-3637  Filed  2-12-01;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  tt>e  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  Vhe 
rule  making  prior  to  the  adoption  of  tt)e  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adminiatration 
14  CFR  Part  71 

[Airspace  Docket  No.  01-ASO-2] 

Propoaed  Amendment  to  Claaa  D 
Airapace,  Vaidoata  Moody  AFB,  GA 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
amend  Class  D  airspace  at  Valdosta 
Moody  AFB,  GA.  Beginning  February 
2001,  the  U.S.  Air  Force  will  receive  the 
first  of  approximately  40  T-6  turboprop 
trainer  aircraft  at  Moody  AFB.  When 
these  aircraft  become  fully  operational 
as  student  trainers,  airport  operations  at 
Moody  AFB  will  increase  from 
approximately  39,000  operations  per 
year  to  in  excess  of  156,000  operations 
per  year.  The  training  scenario  required 
of  student  pilots  flying  the  T-6  aircraft 
within  the  Visual  Fli^t  Rules  (VFR) 
traffic  pattern  will  necessitate  an 
extended  pattern,  beyond  the  existing 
Class  D  airspace.  This  action  would 
amend  the  lateral  limits  of  the  existing 
Class  D  airspace  from  a  5-mile  radius  of 
Moody  AFB  to  a  7-mile  radius  to  allow 
for  the  safe  and  efficient  operation  of 
these  aircraft  within  Class  D  airspace. 

DATES:  Comments  must  be  received  on 
or  before  March  15,  2001. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Docket  No. 
Ol-ASO-2,  Manager,  Airspace  Branch, 
ASO-520,  P.O.  Box  20636,  Atlanta, 
Georgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
Southern  Region,  Room  550, 1701 
Columbia  Avenue.  College  Park,  Georgia 
30337,  telephone  (404)  305-5586. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wade  T.  Carpenter  Jr.,  Manager, 
Airspace  Branch,  Air  Traffic  Division, 
Federal  Aviation  Administration,  P.O. 


Box  20636,  Atlanta.  Georgia  30320; 
telephone  (404)  305-5586. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy -related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  Ol-ASO-2."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  conmients  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Regional  Counsel  for  Southern  Region, 
Room  550, 1701  Columbia  Avenue, 
College  Park,  Georgia  30337,  both  before 
and  after  the  closing  date  for  comments. 
A  report  smnmarizing  each  substantive 
public  contact  with  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Manager, 
Airspace  Branch,  ASO-520,  Air  Traffic 
Division,  P.O.  Box  20636,  Atlanta, 
Georgia  30320.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  futiu« 
NPRMs  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A  which 
describes  the  application  procedure. 


The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
amend  Class  D  airspace  at  Valdosta 
Moody  AFB,  GA.  Class  D  airspace 
designations  for  airspace  areas 
extending  upward  from  the  surface  of 
the  earth  are  published  in  Paragraph 
5000  of  FAA  Order  7400.9H,  dated 
September  1,  2000,  and  effective 
September  16,  2000,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  The  Class  D  airspace  designation 
listed  in  this  document  would  be 
published  subsequenUy  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
reg\ilations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  imder  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  nimiber  of  small  entities 
imder  the  criteria  of  the  Regidatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  Reference, 
Navigation  (Air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CUKSS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR  1959- 
1963  Comp.,  p.  389. 
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171.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9H, 
Airspace  Designations  and  Reporting 
Points,  dated  September  1,  2000,  and 
effective  September  16,  2000,  is 
amended  as  follows: 

Paragraph  5000.  Class  D  airspace. 


ASO  GA  D  Valdosta  Moody  AFB,  GA 
(Revised] 


II 


Valdosta,  Moody  AFB,  GA 

(Lat.  30''58'07''  N,  long.  83°11'35'  W) 
Tha  airspace  extending  upward  from  the 
suT&ce,  to  and  including  2,700  feet  MSL 
within  a  7-mile  radius  of  the  Moody  AFB. 
This  Class  D  airspace  area  is  effective  during 
the  specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
dates  and  times  will  thereafter  he 
continuously  published  in  the  Airport/ 
Facility  Directory. 


Issued  in  College  Park,  Georgia,  on  January 
30,  2001. 

Wade  T.  Carpenter, 
Acting  Manager,  Air  Traffic  Division, 
Southern  Region. 
(FR  Doc.  01-3649  Filed  2-12-01;  8:45  am] 

BHJJNG  CODE  4eiO-1»-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Doclcet  No.  OO-ANM-24]  ' 

Proposed  Modification  of  Class  E 
Airspace,  Jackson  Hole,  WY 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  action  proposes  to 
modify  the  Class  E  airspace  at  Jackson 
Hole,  WY.  Newly  developed  approach 
and  departure  procedures  at  the  Jackson 
Hole  Airport  has  made  this  proposal 
necessary.  Additional  Class  E  700-feet, 
and  1 ,200  feet  controlled  airspace, 
above  the  surface  of  the  earth  is  required 
to  contain  aircraft  executing  the 
Instrument  Landing  System  (ILS) 
Runway  (RWY)  18  Standard  Instrument 
Approach  Procedure  (SlAP)  and  the 
Geyser  One  and  JACHO  One  Departtire 
Procedures  (DP)  at  Jackson  Hole  Airport. 
The  intended  effect  of  this  proposal  is 
to  provide  adequate  controlled  airspace 
for  bistiimient  Flight  Rules  (IFR) 
operations  at  Jackson  Hole  Airport, 
Jackson  Hole,  WY. 
EFFECTIVE  DATES:  Comments  must  be 
received  on -or  before  March  30,  2001. 


ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
Airspace  Branch,  ANM-520,  Federal 
Aviation  Administration,  Docket  No. 
OO-ANM-24,  1601  Lind  Avenue  SW., 
Ronton,  Washington  98055-4506. 
An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  office  of  the  Manager,  Air  Traffic 
Division,  Airspace  Branch,  at  the 
address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Durham,  ANM-520. 7,  Federal 
Aviation  Administration,  Docket  No. 
OO-ANM-24,  1601  Lind  Avenue  SW., 
Ronton,  Washington  98055-4056; 
telephone  number:  (425)  227-2527. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments,  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  action  must  submit, 
with  those  comments,  a  self-addressed 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  OO- 
ANM-24."  The  postcard  will  be  date/ 
time  stamped  and  retimied  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  action  may  be  changed  in  the 
light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  at  the  address  listed 
above  both  before  and  after  the  closing 
date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration, 
Airspace  Branch,  ANM-520,  1601  Lind 
Avenue  SW.,  Ronton,  Washington 
98055-4056.  Communications  must 


identify  the  docket  niunber  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A,  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Title  14  Code  of  Federal 
Regulations,  part  71  (14  CFR  part  71)  by 
modifying  Class  E  airspace  at  Jackson 
Hole,  WY.  Newly  developed  approach 
and  departure  procedures  at  the  Jackson 
Hole  Airport  have  made  this  proposal 
necessary.  Additional  Class  E  7D0-feet, 
and  1,200-feet  controlled  airspace, 
above  the  surface  of  the  earth  is  required 
to  contain  aircraft  executing  the 
Instrument  I  binding  System  (ILS) 
Runway  (RWY)  18  Standard  Instrument 
Approach  Procedure  (SLAP)  and  the 
Geyser  One  and  JACHO  One  Departure 
Procedures  (DP),  at  Jackson  Hole 
Airport,  has  made  this  proposal 
necessary.  The  FAA  establishes  Class  E 
airspace  where  necessary  to  contain 
aircraft  transitioning  between  the 
terminal  and  en  route  environments. 
The  intended  effect  of  this  proposal  is 
designed  to  provide  for  the  safe  and 
efficient  use  of  the  navigable  airspace. 
This  proposal  would  promote  safe  flight 
operations  under  IFR  at  the  Jackson 
Hole  Airport  and  between  the  terminal 
and  en  route  transition  stages. 

The  area  would  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datiun  83. 
Class  E  airspace  areas  extending  upward 
fi-om  700  feet  or  more  above  the  siuface 
of  the  earth,  are  published  in  Paragraph 
6005,  of  FAA  Order  7400.9H  dated 
September  1 ,  2000,  and  effective 
September  16,  2000,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subseouently  in  the  Order. 

The  FAA  has  aetennined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  ciirrent.  It, 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procediu^s  (44  FR  11013;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
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substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C,  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113, 
40120;  E.O.  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

fTI.I    [AmendMf] 

2.  The  incorporation  by  reference  in 

14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9H, 
Airspace  Designations  and  Reporting 
Points,  dated  September  1,  2000,  and 
effective  September  16,  2000,  is 
amended  as  follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ANMWYES    Jackaoo  Hole,  WY  [Revised] 

Jackson  Hole  Airport,  WY 

(Lat.  43°  36'  23'N.,  long  110°44'17'W.) 
Jackson  VOR/DME 

(Lat  43°  36'30T^.,  long.  110''44'05'W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  the  4.3-inile 
radius  of  the  Jackson  Hole  Airport,  and 
mthin  4.4  miles  west  and  8.3  miles  east  of 
the  Jackson  VOR/DME  200°  radial  extending 
from  the  VOR/DME  to  21.4  miles  south  of  the 
VOR/DME,  and  within  4.4  miles  each  side  of 
the  020°  radial  from  the  Jackson  VOR/DME 
extending  to  17.8  miles;  and  that  airspace 
extending  upward  from  1,200  feet  above  the 
surface  within  15.2  miles  west  and  18.7  miles 
east  of  the  Jackson  VOR/DME  020°  radial 
extending  from  the  VOR/DME  to  44.6  miles 
north  of  the  VOR/DME,  and  that  airspace 
west  of  the  Jackson  VOR/DME  bounded  on 
the  northwest  by  the  southeast  edge  of  V-520 
extending  to  15.2  miles  in  an  arc 
counterclockwise  to  the  northwest  edge  of  V- 
465,  and  that  airspace  to  the  south  of  the' 
Jackson  VOR/DME  bounded  on  the  northwest 
by  the  southeast  edge  of  V— 465,  on  the  east 
by  the  southwest  edge  of  V-328,  on  the  south 
by  the  north  edge  of  V— 4  and  on  the  west  by 
long.  112°00'00"W;  and  that  airspace  east  of 
the  Jackson  VOR/DME  between  the  052° 
radial  and  155°  radial  extending  to  33.1 
miles;  and  excluding  that  airspace  within 
Federal  airways;  the  Big  Piney,  WY;  the  Rock 


Springs,  WY:  the  Driggs,  ID,  Class  E  airspace 
areas. 


Issued  in  Seattle,  Washington,  on  January 
31,2001. 
Daniel  A.  Boyle, 

Assistant  Manager,  Air  Traffic  Division, 
Northwest  Mountain  Region. 
IFR  Doc.  01-3644  Filed  2-12-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Doefcat  No.  OO-ANM-25] 

Proposed  Modification  Of  Class  E 
Airspace,  Cody,  WY 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  action  proposes  to 
modify  the  Class  E  airspace  at  Cody, 
WY.  Newly  developed  Area  Navigation 
(RNAV)  Standard  Instrument  Approach 
Procedure  (SLAP)  to  Runway  (RWY)  22 
at  the  Yellowstone  Regional  Airport  has 
made  this  proposal  necessary. 
Additional  Class  E  700-feet,  above  the 
surface  of  the  earth  is  required  to 
contain  aircraft  executing  the  RNAV 
SIAP  at  Yellowstone  Regional  Airport. 
The  intended  effect  of  this  proposal  is 
to  provide  adequate  controlled  airspace 
for  Instrument  Flight  Rules  (IFR) 
operations  at  Yellowstone  Regional 
Airport,  Cody,  WY. 

DATES:  Comments  must  be  received  on 
or  before  March  30,  2001. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
Airspace  Branch,  ANM-520,  Federal 
Aviation  Administration,  Docket  No. 
OO-ANM-25,  1601  Lind  Avenue  SW, 
Renton,  Washington  98055-4056. 
An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  ofBce  of  the  Manager,  Air  Traffic 
Division,  Airspace  Branch,  at  the 
address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Dm^ham,  ANM-520. 7,  Federal 
Aviation  Administration,  Docket  No. 
OO-ANM-25,  1601  Und  Avenue  SW, 
Renton,  Washington  98055-4056: 
telephone  number:  (425)  227-2527. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 


or  arguments,  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  action  must  submit, 
with  those  comments,  a  self-addressed 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  OO- 
ANM-25."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
conunenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  action  may  be  changed  in  the 
light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  at  the  address  listed 
above  both  before  and  after  the  closing 
date  for  comments.  A  report 
sununarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration, 
Airspace  Branch,  ANM-520, 1601  Lind 
Avenue  SW,  Renton,  Washington 
98055—4056.  Communications  must 
identify  the  docket  number  of  the 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A,  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Titie  14  Code  of  Federal 
Regulations,  part  71  (14  CFR  part  71)  by 
modifying  Class  E  airspace  at  Cody,  WY. 
A  newly  developed  RNAV  SIAP  RWY 
22  approach  procedure  at  the 
Yellowstone  Regional  Airport  has  made 
this  proposal  necessary.  Additional 
Class  E  700-feet  controlled  airspace, 
above  the  surface  of  the  earth  is  required 
to  contain  aircraft  executing  the  RNAV 
SIAP  RWY  22  at  Yellowstone  Regional 
Airport.  The  FAA  establishes  Class  E 
airspace  where  necessary  to  contain 
airoaft  transitioning  between  the 
terminal  and  en  route  environments. 
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The  intended  effect  of  this  proposal  is 
designed  to  provide  for  the  safe  and 
efficient  use  of  the  navigable  airspace. 
This  proposal  would  promote  safe  flight 
operations  under  IFR  at  the  Yellowstone 
Regional  Airport  and  between  the 
terminal  and  en  route  transition  stages. 

The  area  would  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datum  83. 
Class  E  airspace  areas  extending  upward 
from  700  feet  or  more  above  the  surface 
of  the  earth,  are  published  in  Paragraph 
6005,  of  FAA  Order  7400.9H  dated 
September  1,  2000,  and  effective 
September  16,  2000,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procediues  (44  FR  11013;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procediu^s  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
lart  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
.  [0120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
963  Comp.,  p.  389. 

71.1    [Amended] 

2.  The  incorporation  by  reference  in 
.4  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9H, 


Airspace  Designations  and  Reporting 
Points,  dated  September  1,  2000,  and 
effective  September  16,  2000,  is 
amended  as  follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ANMWYES    Cody,  WY  (Revised] 

Cody,  Yellowstone  Regional  Airport,  WY 
(Lat.  44''31'12'N.,  long.  109°01'27*W.) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  the  7-mile 

radius  of  the  Yellowstone  Regional  Airport. 

and  from  the  020°  bearing  from  the  airport 

clockwise  to  the  120°  bearing  from  the  airport 

extending  to  13.4-miles. 

*         *         *         *      '    * 

Issued  in  Seattle.  Washington,  on  January 
31.2001. 
Dan  A.  Boyle, 

Assistant  Manager,  Air  Traffic  Division, 
Northwest  Mountain  Region. 
[FR  Doc.  01-3646  Filed  2-12-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  OO-ANM-22] 

Proposed  Revision  of  Class  E 
Airspace,  Popiar,  IMT 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  to  revise 
Class  E  airspace  at  Poplar,  MT.  The 
development  of  new  Area  Navigation 
(RNAV)  Standard  Instrument  Approach 
Procedures  (SIAP)  to  Runway  (RWY)  27 
and  RWY  9  at  Poplar  Airport  has  made 
this  proposal  necessary.  Class  E  700 
foot,  and  1,200  foot  controlled  airspace, 
above  the  surface  of  the  earth  is  required 
to  contain  aircraft  executing  the  RNAV 
RWY  27  and  RWY  9  SLy  to  Poplar 
Airport.  The  intended  effect  of  this 
proposal  is  to  provide  adequate 
controlled  airspace  for  Instnmient  Flight 
Rules  (IFR)  operations  at  Poplar  Airport, 
Poplar,  MT. 

DATES:  Comments  must  be  received  on 
or  before  March  30,  2001. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
Airspace  Branch,  ANM-520,  Federal 
Aviation  Administration,  Docket  No. 
OO-ANM-22, 1601  Lind  Avenue  SW, 
Renton,  Washington  98055-4056. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 


the  Northwest  Mountain  Region  at  the 
same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  office  of  the  Manager,  Air  Traffic 
Division,  Airspace  Branch,  at  the 
address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Durham,  ANM-520. 7.  Federal 
Aviation  Administration,  Docket  No. 
OO-ANM-22, 1601  Lind  Avenue  SW. 
Renton,  Washington  98055-4056: 
telephone  number:  (425)  227-2527. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments,  as  they  may  desire. 
Comments  that  provide  the  Actual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit, 
with  those  comments,  a  self-addressed 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  OO- 
ANM-22."  The  postcard  will  be  date/ 
time  stamped  and  retmned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  bontained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  at  the  address  listed 
above  both  before  and  after  the  closing 
date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration, 
Airspace  Branch,  ANM-520,  1601  Lind 
Avenue  SW,  Renton,  Washington 
98055-4056.  Commimications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
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Advisory  Circiilar  No.  11-2 A.  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Title  14  Code  of  Federal 
Regulations,  part  71  (14  CFR  part  71)  by 
revising  Class  C  airspace  at  Poplar,  MT. 
Newly  developed  RNAV  SIAPs  to  RWY 
27  and  RWY  9  at  Poplar  Airport  have 
made  this  proposal  necessary. 
Controlled  airspace  from  700  feet,  and 
1,200  feet,  above  the  surface  is  required 
to  contain  aircraft  executing  the  RNAV 
RWY  25  SLAP.  The  FAA  establishes 
Class  E  airspace  where  necessary  to 
contain  aircraft  transitioning  between 
the  terminal  and  en  route  environments. 
The  intended  effect  of  this  proposal  is 
designed  to  provide  for  the  safe  and 
efficient  use  of  the  navigable  airspace. 
This  proposal  would  promote  safe  flight 
operations  imder  IFR  at  the  Poplar 
Airport  and  between  the  terminal  and 
en  route  transition  stages. 

The  area  would  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datum  83. 
Class  E  airspace  areas  extending  upward 
from  700  feet  or  more  above  the  siu-face 
of  the  earth,  are  published  in  Paragraph 
6005,  of  FAA  order  7400.9H  dated 
September  1,  2000,  and  effective 
September  16,  2000,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regiilations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Pohcies 
and  Procedures  (44  FR  11013;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Sub|ects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 


proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113. 
40120;  E.O.  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9H, 
Airspace  Designations  and  Reporting 
Points,  dated  September  1 ,  2000,  and 
effective  September  16,  2000,  is 
amended  as  follows: 

Pamgraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth 


ANM  NfT  E5    Poplar,  MT 

Poplar  Airport,  MT 

(Let.  48°07'00*N.,  long.  105°11'17'W.} 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  9.1  mile  radius 
of  the  Poplar,  MT.  airport  and  within  2.5 
miles  each  side  of  the  285°  bearing  extending 
to  11.5  miles;  and  within  2.5  miles  of  the 
105°  bearing  from  the  airport  extending  to 
11.5  miles;  and  that  airspace  extending 
upward  from  1,200  feet  above  the  surface 
bounded  by  a  line  from  lat.  47°53'25"N.,  long. 
105''52'50nV.,  to  lat.  48''18'00TnJ..  long. 
105°52'50'TV.,  to  lat.  48''18'00'TM..  long. 
104°30'0OnA'.,  to  lat.  47°53'25'N.,  long. 
104°30'00'W.,  to  the  beginning;  excluding 
that  airspace  within  Federal  Airways  and  the 
Wolf  Point,  MT  Class  E  airspace. 
***** 

Issued  in  Seattle,  Washington,  on  January 
30,  2001. 

Daniel  A.  Boyle, 

Assistant  Manager,  Air  Traffic  Division, 

Northwest  Mountain  Region. 

(FR  Doc.  01-3648  Filed  2-12-01;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 
[Airspace  Docket  No.  OO-AAL-08] 

RIN  2120-AA66 

Proposed  Establishment  of  Colored 
Federal  Airways;  AK 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 


ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  The  FAA  proposes  to 
establish  two  colored  Federal  airways, 
Amber-5  (A-5)  and  Amber-6  (A-6)  in 
Alaska.  The  FAA  is  proposing  this 
action  to  improve  the  management  of  air 
traffic  operations  in  Alaska  and  enhance 
safety. 

DATES:  Comments  must  be  received  on 
or  before  March  30,  2001. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager,  Air 
Traffic  Division,  AAL-500,  Docket  No. 
OO-AAL-08,  Federal  Aviation 
Administration,  222  West  7th  Avenue, 
#14,  Anchorage,  AK  99533. 

The  officieil  docket  may  be  examined 
in  the  Rules  Docket,  Office  of  the  Chief 
Coimsel,  Room  916,  800  Independence 
Avenue,  SW.,  Washington  DC, 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5:00  p.m. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT:  Ken 
McElroy,  Airspace  and  Rules  Division, 
ATA-400,  Office  of  Air  Traffic  Airspace 
Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-8783. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  OO- 
AAL-08."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
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in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

An  electronic  copy  of  this  document 
may  be  downloaded,  using  a  modem 
and  suitable  communications  software, 
from  the  FAA  regulations  section  of  the 
Fedworld  electronic  bulletin  board 
service  (telephone:  703-321-3339)  or 
the  Federal  Register's  electronic  bulletin 
board  service  (telephone:  202-512- 
1661). 

Internet  users  may  reach  the  FAA's 
web  page  at  http://www.faa.gov  or  the 
Superintendent  of  Document's  web  page 
at  http://www.access.gpo.gov/nara  for 
access  to  recenUy  published  rulemaking 
documents. 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Air  Traffic  Airspace  Management, 
ATA-400,  800  Independence  Avenue, 
SW.,  Washington,  DC  20591,  or  by 
calling  (202)  267-8783. 
Communications  must  identify  the 
notice  number  of  the  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  call  the 
FAA's  Office  of  Rulemaking.  (202)  267- 
9677,  and  request  a  copy  of  Advisory 
Circular  No.  11-2  A,  Notice  of  Proposed 
Rulemaking  Distribution  System,  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  proposing  an  amendment 
to  14  CFR  part  71  (part  71)  to  establish 
two  colored  Federal  airways,  A-5  and 
A-6,  in  Alaska.  Presently  there  is  an 
uncharted  nonregulatory  route  that  uses 
the  same  routing  as  the  proposed 
Colored  Federal  Airway,  A-6.  This 
imcharted  nonregulatory  route  is  used 
daily  by  commercial  and  general 
aviation  aircraft.  The  FAA  is  proposing 
to  convert  this  uncharted  nonregulatory 
route  to  the  Colored  Federal  Airways  to 
add  to  the  instrument  ffight  rules  (IFR) 
airway  and  route  structure  in  Alaska. 

Colored  Federal  Airway  A-5  is  being 
proposed  as  a  result  of  a  request  from 
Northern  Air  Cargo  to  establish  a  low 
altitude  route  between  Evansville  NDB 
and  Point  Lay  NDB.  This  change  is 
necessary  to  improve  the  IFR  airway 
structure  that  supports  existing 
commercial  services. 

These  routes  would  provide  a  means 
to  establish  an  airway  structure  to 
support  the  existing  commercial 


services  in  Alaska,  where  currentiy  a 
limited  airway  structure  exists. 
Additionally,  adoption  of  these  Federal 
airways  would:  (1)  Provide  pilots  with 
minimum  en  route  altitudes  and 
minimum  obstruction  clearance 
altitudes  information;  (2)  establish 
controlled  airspace  thus  eliminating 
some  of  the  commercial  IFR  operations 
in  uncontrolled  airspace;  and  (3) 
improve  the  management  of  air  traffic 
operations  and  thereby  enhance  safety. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation:  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

Colored  Federal  airways  are 
published  in  paragraph  6009  of  FAA 
Order  7400.9H  dated  September  1,  2000, 
and  effective  September  16,  2000,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  colored  Federal  airways  listed 
in  this  document  would  be  published 
subsequently  in  the  order. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS:  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565.  3  CFR.  1959- 
1963  Corap.,  p. 389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  FAA  Order  7400.9H, 
Airspace  Designations  and  Reporting 


Points,  dated  September  1.  2000,  and 
effective  September  16,  2000,  is 
amended  as  follows: 

Paragraph  6009(c)    Amber  Federal  Airways 
***** 

A-5    [New] 

From  Evansville,  AK.  NDB  to  Point  Lay,  AK. 
NDB. 

A-6    [New] 

From  Evansville,  AK.  NDB  to  Ambler.  AK. 
NDB. 

***** 

Issued  in  Washington.  DC.  on  fanuary  23. 
2001. 

Reginald  C.  Matthews, 
Manager,  Airspace  and  Rules  Division. 
[FR  Doc.  01-3641  Filed  2-12-01;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
internal  Revenue  Service 
26  CFR  Part  301 

[REG-1 211 09-00] 
RIN  1545-AY52 

Disclosure  of  Return  information  to  ttte 
Bureau  of  the  Census 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

by  cross-reference  to  temporary 

regulations. 

SUMMARY:  In  the  Rules  and  Regulations 
section  of  this  issue  of  Federal  Register, 

the  IRS  is  issuing  temporary  regulations 
relating  to  additions  to  the  list  of  items 
of  information  disclosed  to  the  Bureau 
of  the  Census  for  use  in  the 
Longitudinal  Employer-Household 
Dynamics  (LEHD)  project  and  the 
Survey  of  Income  and  Program 
Participation  (SIPP)  project.  These 
regulations  provide  guidance  to  IRS  and 
Socieil  Security  Administration  (SSA) 
personnel  responsible  for  disclosing  the 
information.  The  text  of  those  temporary 
regulations  also  serves  as  the  text  of 
these  proposed  regulations. 
DATES:  Written  and  electronic  comments 
and  requests  for  a  public  hearing  must 
be  received  by  May  14,  2001. 
ADDRESSES:  Send  submissions  to: 
CC:M&SP:RU  (REG-121 109-00),  room 
5226,  Internal  Revenue  Service.  POB 
7604,  Ben  Franklin  Station,  Washington, 
DC  20044.  In  the  alternative, 
submissions  may  be  hand-delivered 
between  the  hours  of  8  a.m.  and  5  p.m. 
to  CC:M&SP:RU  (REG-1 21 109-00). 
Courier's  Desk,  Internal  Revenue 
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Service,  1111  Constitution  Avenue, 
NW..  Washington.  DC  or  sent 
electronically,  via  the  IRS  Internet  site 
at:  http://www.irs.ustreas.gov/tax__regs/ 
reglist.html. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stuart  Murray,  (202)  622-4580  (not  a 
toll-firee  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  section  6103(j)(l),  upon  written 
request  from  the  Secretary  of  Commerce, 
the  Secretary  is  to  furnish  to  the  Bureau 
of  the  Census  (Bureau)  tax  return 
information  that  is  prescribed  by 
Treasury  regulations  for  the  purpose  of, 
but  only  to  the  extent  necessary  in, 
structuring  censuses  and  national 
economic  accoiuits  and  conducting 
related  statistical  activities  authorized 
by  law.  Section  301.6103(j)(l)-l  of  the 
regulations  further  defines  such 
purposes  by  reference  to  13  U.S.C. 
Chapter  5  and  provides  an  itemized 
description  of  the  return  information 
authorized  to  be  disclosed  for  such 
purposes.  Section  301.6103(j)(l)-l(b)(5) 
of  the  regulations  provides  a  list  of 
information  provided  to  the  Social 
Security  Administration  (SSA)  pursuant 
to  Internal  Revenue  Code  section 
6103(1)(1)(A)  or  (5)  that  officers  or 
employees  of  SSA  may  disclose  to  the 
Bureau.  Periodically,  the  disclosure 
regulations  are  amended  to  reflect  the 
changing  needs  of  the  Bureau  for  data 
for  its  statutorily  authorized  statistical 
activities. 

This  dociunent  contains  proposed 
amendments  to  the  regidations 
authorizing  IRS  and  SSA  personnel  to 
disclose  additional  items  of  ret\im 
information  that  have  been  requested  by 
the  Secretary  of  Commerce  for  specified 
purposes  related  to  the  LEHD  and  SIPP 
projects. 

The  text  of  the  temporary  regulations 
also  serves  as  the  text  of  these  proposed 
regulations.  The  preamble  to  the 
temporary  regulations  explains  the 
regulations. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procediue 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and  because  the 
regulations  do  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 


Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Cfmunents  and  Requests  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  r^ulations, 
consideration  will  be  given  to  any 
electronic  and  written  comments  (a 
signed  original  and  eight  (8)  copies)  that 
are  submitted  timely  to  the  IRS.  The  IRS 
and  Treasiuy  Department  specifically 
request  comments  on  the  clarity  of  the 
proposed  regulation  and  how  they  can 
be  made  easier  to  imderstand.  All 
comments  will  be  available  for  public 
inspection  and  copying.  A  public 
hearing  may  be  scheduled  if  requested 
in  writing  by  a  person  that  timely 
submits  comments.  If  a  public  hearing  is 
scheduled,  notice  of  the  date,  time,  and 
place  for  the  hearing  will  be  published 
in  the  Federal  Register. 

Drafting  Infbrmation 

The  principal  author  of  these 
regulations  is  Jamie  G.  Bernstein,  Office 
of  the  Associate  Chief  Counsel, 
Procedure  &  Administration  (Disclosure 
&  Privacy  Law  Division),  Internal 
Revenue  Service.  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subiects  in  26  CFR  Part  301 

Employment  taxes.  Estate  taxes. 
Excise  taxes.  Gift  taxes.  Income  taxes. 
Penalties,  Reporting  and  recordkeeping 
requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  Part  301  is 
proposed  to  be  amended  as  follows: 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

Paragraph  1.  The 'authority  citation 
for  part  301  is  amended  by  adding  an 
entry  in  numerical  order  to  read  as 
follows: 

AuHiority:  26  U.S.C.  7805  *  *  * 
Section  301.6103(j)(l)-l  also  issued. 

under  26  U.S.C.  6103(j)(l);  *   *   * 
Par.  2.  Section  301.6103(j)(l>-l  is 

amended  by: 

1.  Adding  paragraphs  (b)(2)(v)  and 
(vi). 

2.  Adding  paragraphs  (b)(3)(xxiii), 
(xxiv),  (xxv),  (xxvi),  (xxvii)  and  (xxviii). 

3.  Adding  paragraphs  (b)(5)(ui),  (iv). 
and  (v). 

4.  Revising  paragraph  (e). 

The  additions  and  revision  read  as 
follows: 


f301.61030X1)-1    Dtodosure  of  return 
Infofmetton  to  officers  and  employees  of 
the  Department  of  Commerce  for  certain 
statistical  purposes  and  related  activities. 

***** 

(b)*  •  * 

(2)(v)  and  (vi)  [The  text  of  proposed 
paragraphs  (b)(2)(v)  and  (vi)  is  the  same 
as  the  text  of  §  301.6103(j)(l)-lT{b)(2)(v) 
and  (vi)  published  elsewhere  in  this 
issue  of  the  Federal  Register). 

(3)  {The  text  of  proposed  paragraphs 
(b)(3)(xxiii),  (xxiv),  (xxv),  (xxvi),  (xxvii) 
and  (xxviii)  is  the  same  as  the  text  of 
§  301.6103(j\(l)-lT(b)(3)(xxiii),  (xxiv), 
(xxv),  (xxvi),  (xxvii)  and  (xxviii) 
published  elsewhere  in  this  issue  of  the 
Federal  Register]. 
•        •        •        •        * 

(5)(iii),  (iv),  and  (v)  [The  text  of 
proposed  paragraphs  (b)(5)(iii),  (iv),  and 
(v)  is  the  same  as  the  text  of 
§  301.6103(j)(l)-T(b)(5)(iii),  (iv),  and  (v) 
published  elsewhere  in  this  issue  of  the 
Federal  RegisteH. 
***** 

(e)  [The  text  of  proposed  paragraph  (e) 
is  the  same  as  the  text  of 
§  301.6103(j)(l)-T(e)  published 
elsewhere  in  this  issue  of  the  Federal 
Register). 

Robert  E.  Wenzel, 

Deputy  Commissioner  of  the  Internal 

Revenue. 

[FR  Doc.  01-1990  Filed  2-12-01;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart261 

[FRL-6940-71 

Proiect  XL  SIte-SpaclfIc  Rulemaking 
for  the  Autollv  ASP  Inc.  Facility  in 
Promontory,  Utah 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rule;  request  for 

comment. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  proposing  in  this  rule 
to  implement  a  project  under  the  Project 
XL  program  that  would  provide  site- 
specific  regulatory  flexibility  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA),  for  the  Autoliv  ASP  Inc. 
(Autoliv)  facility  in  Promontory,  Utah. 
The  principal  objective  of  this  XL 
Project  is  to  explore  the  benefits  of  a 
more  streamlined  and  flexible  RCRA 
regulation  of  pyrotechnic  hazardous 
wastes  from  the  automobile  airbag 
industry  that  are  treated  in  industrial 
furnaces.  This  proposed  rule  would 


^" 


provide  regulatory  flexibility  to  Autoliv 
in  the  form  of  a  conditional  exemption 
from  the  definition  of  hazardous  waste. 
The  terms  of  the  project  are  defined  in 
the  Final  Project  Agreement  (FPA) 
which  was  made  available  for  public 
review  and  comments  through  a  Federal 
Register  notice  on  August  14,  2000  (65 
FR  49571)  and  signed  on  September  20, 
2000  by  Autoliv,  Box  Elder  County,  the 
state  of  Utah,  and  EPA. 
DATES:  Public  comments:  Conunents  on 
the  proposed  rule  must  be  received  on 
or  before  March  6,  2001. 

Public  Hearing:  Commenters  may 
request  a  public  hearing  by  February  20, 
2001,  during  the  public  comment 
period.  Commenters  requesting  a  public 
hearing  should  specify  the  basis  for 
their  request.  If  EPA  determines  that 
there  is  sufficient  reason  to  hold  a 
public  hearing,  it  will  do  so  by  February 
27,  2001,  during  the  last  week  of  the 
pubbc  conmient  period.  Requests  for  a 
public  hearing  should  be  submitted  to 
the  address  below. 
ADDRESSES:  Comments:  Written 
comments  should  be  mailed  to  the 
RCRA  Information  Center  Docket  Clerk 
(5305W),  U.S.  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460.  Please  send  an 
original  and  two. copies  of  all  comments, 
and  refer  to  Docket  Niunber  F-2001- 
AUFP-FFFFF. 

Request  to  Speak  at  Hearing:  Requests 
for  a  hearing  should  be  mailed  to  the 
RCRA  Information  Center  Docket  Clerk 
(5305G),  U.S.  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.  NW., 
Washington,  DC  20460.  Please  send  an 
original  and  two  copies  of  all  comments, 
and  refer  to  Docket  Number  F-2001- 
AUFP-FFFFF.  A  copy  should  also  be 
sent  to  Ms.  Mary  Byrne  at  U.S.  EPA 
Region  8  (8P-R),  999  18th  Street,  Suite 
300,  Denver,  CO  80202-2466. 

Viewing  Project  Materials:  A  docket 
containing  the  proposed  rule,  the  signed 
FPA,  supporting  materials,  and  public 
conunents  is  available  for  public 
inspection  and  copying  at  the  RCRA 
Information  Center  (RIC),  located  at 
Crystal  Gateway,  1235  Jefferson  Davis 
Highway,  First  Floor,  Arlington, 
Virginia.  The  RIC  is  open  from  9:00  a.m. 
to  4:00  p.m.  Monday  through  Friday, 
excluding  federal  holidays.  The  public 
is  encouraged  to  phone  in  advance  to 
review  docket  materials.  Appointments 
can  be  scheduled  by  phoning  the  Docket 
Office  at  (703)  603-9230.  Refer  to  RCRA 
docket  number  F-2001-ALTP-FFFFF. 
The  public  may  copy  a  maximum  of  100 
pages  from  any  regulatory  docket  at  no 
charge.  Additional  copies  cost  15  cents 
per  page.  Project  materials  eue  also 
available  for  review  for  today's  action 


on  the  world  wide  web  at  http:// 
www.epa.gov/projectxl/. 

A  duplicate  copy  of  the  docket  is 
available  for  inspection  and  copying  at 
U.S.  EPA,  Region  8  Library,  First  Floor, 
999  18th  Street,  CO  80202-2466  during 
normal  business  hours.  Persons  wishing 
to  view  the  duplicate  docket  at  the 
Denver  location  are  encouraged  to 
contact  Ms.  Mary  Byrne  in  advance,  by 
telephoning  (303)  312-6491. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Mary  Byrne,  U.S.  Environmental 
Protection  Agency,  Region  8,  999  18th 
Street,  Suite  300,  Denver,  CO  80202- 
2466.  Ms.  Bjane  can  be  reached  at  (303) 
312-6491  or  byme.mary@epa.gov. 
Further  information  on  today's  action 
may  also  be  obtained  on  the  world  wide 
web  at  http://www.epa.gov/projectxl/. 
SUPPLEMENTARY  INFORMATION:  The 
development  and  implementation  of  on- 
site  treatment  would  be  piloted  at 
Autoliv's  Promontory,  Utah  facility  . 
using  the  existing  metals  recovery 
furnace  with  air  pollution  controls 
instead  of  sending  the  materials  off-site 
to  be  open  burned.  This  pilot  is 
intended  to  test  the  effectiveness  of  on- 
site  treatment  of  automobile  airbag 
waste  pyrotechnics  in  Autoliv's  Metals 
Recovery  Furnace  (MRP).  These 
automobile  airbag  waste  pyrotechnics 
generated  on-site  at  the  Autoliv  facility, 
are  currentiy  regulated  as  reactive 
hazardous  wastes  (waste  code  D003). 

The  pilot  will  determine  whether  this 
approach  promotes  better  treatment  of 
the  waste  pyrotechnics  than  the  ciurent 
method  of  open  burning.  Autoliv  will 
comply  with  many  of  the  general  facility 
standards  of  RCRA,  and  is  not  seeking 
relief  from  all  RCRA  management 
protections.  Through  this  project, 
Autoliv  intends  to  be  able  to  treat  waste 
pyrotechnics,  generated  on-site,  without 
obtaining  a  RCRA  permit  from  the  state 
of  Utah.  A  RCRA  permit  is  normally 
required  for  thermal  destruction  of 
hazardous  waste  in  an  industrial 
furnace.  The  waste  as  referenced  in 
Autoliv's  Project  Proposal  is  reactive 
only  and  does  not  contain  significant 
amounts  of  hazardous  constituents 
listed  in  40  CFR  Part  261,  for  more 
detailed  information  on  waste 
composition  please  see  http:// 
www.epa.gov/projectxl/Autoliv/ 
page2.htm. 

This  proposed  rule  provides  a 
"conditional  exemption"  from  the 
definition  of  hazardous  waste,  for  the 
specific  waste  that  is  subject  to  this 
proposed  site-specific  rule.  The  effect  of 
EPA  granting  the  conditional  exemption 
is  that  a  RCRA  permit  will  not  be 
required.  The  waste  pyrotechnics, 
generated  on-site  at  the  Autoliv  facility. 


will  be  conditionally  exempted  from 
regulation  as  hazardous  wastes  and 
thus,  40  CFR  Parts  262  through  270 
when  treated  in  the  MRF  in  accordance 
with  the  provisions  in  this  proposed 
site-specific  rule.  The  facility  will 
continue  to  comply  with  certain  general 
RCRA  conditions  on  facility  operations, 
as  described  in  this  site-specific  rule  for 
the  Autoliv  Facility  and  any  state  of 
Utah  regulations  that  grant  the 
conditional  exemption.  The  project 
signatories  believe  that  processing 
pyrotechnic  materials  in  the  MRF  can  be 
both  cost-effective  and  achieve  superior 
environmental  results  as  compared  to 
open  burning  and  this  project  meets  the 
intent  of  Project  XL. 

This  proposed  rule  will  not  in  any 
way  impact  the  provisions  or 
applicability  of  any  other  existing  or 
future  regulations. 

The  deferral  of  specified  RCRA 
requirements  is  in  effect  only  for  the 
five-year  term  of  this  XL  project. 
Following  review  of  its  MRF,  Autoliv 
would  notify  the  state  of  Utah  and  EPA 
in  writing  of  the  date  on  which  it 
intends  to  begin  treating  its  pyrotechnic 
waste  in  the  MRF.  This  proposed  rule 
would  become  effective  in  Autoliv's 
facility  only  after  such  written 
notification.  Section  III.C.2.  and  IV.F.l. 
discuss  the  aspects  of  state 
implementation  of  this  proposed  rule. 

The  deferral  of  the  specified  RCRA 
requirements  is  conditional  upon 
Autoliv's  implementation  and 
compliance  with  the  conditions  set  forth 
in  40  CFR  261.4  of  this  proposed  rule. 
The  agreement  includes  specific 
requirements  for  the  management  of 
Autoliv's  waste  that  ensure  protection  of 
human  health  and  the  environment 
while  providing  some  flexibility  to 
encourage  chemical  reuse  and  waste 
minimization. 

The  conditions  set  forth  in  this 
proposed  rule  are  expected  to  function 
as  an  oudine  of  the  procedures  that 
must  be  in  place  to  manage  waste.  The 
proposed  deferral  of  the  hazardous 
waste  determination  is  conditional  on 
compliance  with  all  of  the  requirements 
of  the  XL  Project.  These  criteria  ensure 
that  the  handling  and  disposal  of 
Autoliv's  waste  would  be  protective  of 
hiunan  health  and  the  environment  by 
establishing  how  Autoliv's  waste  would 
be  treated  within  its  Promontory 
facility,  and  in  transit  to  the  on-site 
waste  accumulation  area  for  Autoliv. 

EPA  has  agreed  to  allow  Autoliv  to 
undertake  this  XL  project  with  the 
requested  regulatory  flexibility  to 
determine  if  the  proposed  performance- 
based  approach  would  result  in  superior 
environmental  performance  and 
significant  cost  savings  to  Autoliv. 
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This  proposed  rule,  and  the  state 
actions  described  in  Section  IV.F.l.  of 
this  preamble  that  parallel  this  action, 
will  not  in  any  way  affect  the  provisions 
or  applicability  of  any  other  existing  or 
future  regulations. 

EPA  is  soliciting  comments  on  this 
proposed  rule.  EPA  will  publish 
responses  to  comments.  The  XL  Project 
will  enter  the  implementation  phase 
after  the  initial  stack  test  results  have 
been  submitted  by  Autoliv  and 
reviewed  by  both  EPA  and  the  state  of 
Utah  to  ensure  adherence  to  the  XL 
Project. 

Outline  of  Today's  Docunient 

The  information  presented  in  this 
preamble  is  organized  as  follows: 

I.  Authority 

n.  Overview  of  Project  XL 

in.  Overview  of  the  Autoliv  XL  Project 

A.  What  Autoliv  Facility  Will  the  Proposed 
Rule  Apply? 

B.  What  Are  The  Environmental  Benefits  of 
This  Project? 

C  What  Regulatory  Changes  will  be 
Necessary  to  Implement  this  Project? 

1.  Federal  Regulatory  Changes 

2.  State  Regulatory  Changes 

D.  Why  is  EPA  Supporting  this  New 
Approach  to  Autoliv's  Waste 
Management? 

E.  How  Have  Various  Stakeholders  Been 
Involved  in  this  Project? 

F.  How  Will  this  Project  Result  in  Cost 
Savings  and  Paperwork  Reduction? 

G.  How  Will  the  Terms  of  This  XL  Project 
and  Proposed  Rule  Be  Enforced? 

rV.  Additional  Information 

A.  How  to  Request  a  Public  Hearing 

B.  How  Does  this  Rule  Comply  With 
Executive  Order  12866? 

C.  Is  a  Regulatory  Flexibility  Analysis 
Required? 

D.  Is  an  Information  Collection  Request 
Required  for  this  Project  Under  the 
Paperwork  Reduction  Act? 

E.  Does  This  Project  Trigger  the 
Requirements  of  the  Unfunded  Mandates 
Reform  Act? 

F.  RCRA  &  Hazardous  and  Solid  Waste 
Amendments  of  1984 

1.  Applicability  of  Rules  in  Authorized 
SUtes 

2.  Effiact  on  Utah  Authorization 

G.  How  Does  this  Rule  Comply  with 
Executive  Order  13045:  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks? 

H.  Does  this  Rule  Comply  with  Executive 

Order  12875:  Enhancing 

Intergovernmental  Partnerships? 
I.  How  Does  this  Rule  Comply  with 

Executive  Order  13084:  Consultation  and 

Coordination  with  Indian  Tribal 

Governments? 
J.  Does  this  Rule  Comply  with  the  National 

Technology  Transfer  and  Advancement 

Act  of  1995  (NTTAA)? 

L  Authority 

EPA  is  publishing  this  proposed  rule 
under  the  authority  of  sections  of  the 


Solid  Waste  Disposal  Act  of  1970,  as 
amended  by  the  Resource  Conservation 
and  Recovery  Act  (RCRA).  (Authority: 
42  U.S.C.  6905,  6912(a),  6921,  6922, 
6924(y),  and  6938.) 

n.  Overview  of  Project  XL 

Project  XL — "eXceUence  and 
Leadership" —  was  announced  on 
March  16, 1995,  as  a  central  part  of  the 
National  Performance  Review  and  the 
EPA's  effort  to  reinvent  environmental 
protection.  See  60  FR  27282  (May  23, 
1995).  Project  XL  provides  a  limited 
niunber  of  private  and  public  regulated 
entities  an  opportunity  to  develop  their 
own  pilot  projects  to  provide  regulatory 
flexibility  that  will  result  in 
environmental  protection  that  is 
superior  to  what  would  be  achieved 
through  compliance  with  current  and 
reasonably  anticipated  futtu^ 
regulations.  These  efforts  are  crucial  to 
EPA's  ability  to  test  new  strategies  that 
reduce  regulatory  burden  and  promote 
economic  growth  while  achieving  better 
environmental  and  public  health 
protection.  EPA  intends  to  evaluate  the 
results  of  this  and  other  Project  XL 
projects  to  determine  which  specific 
elements  of  the  project(s),  if  any,  shoidd 
be  more  broadly  applied  to  other 
regiUated  entities  for  the  benefit  of  both 
the  economy  and  the  environment. 

Under  Project  XL,  participants  in  tout 
categories;  facilities,  industry  sectors, 
governmental  agencies  and 
communities — are  offered  the  flexibility 
to  develop  common  sense,  cost-effective 
strategies  that  will  replace  or  modify 
specific  regulatory  requirements,  on  the 
condition  that  they  produce  and 
demonstrate  superior  environmental 
performance. 

The  XL  program  is  intended  to  allow 
EPA  to  experiment  with  potentially 
promising  regulatory  approaches,  both 
to  assess  whether  they  provide  benefits 
at  the  specific  facility  affected,  and 
whether  they  should  be  considered  for 
wider  application.  Such  pilot  projects 
allow  EPA  to  proceed  more  quickly  than 
would  be  possible  when  imdertaking 
changes  on  a  nationwide  basis.  As  part 
of  this  experimentation,  the  EPA  may 
try  out  approaches  or  legal 
interpretations  that  depart  fi'om  or  are 
even  inconsistent  with  longstanding 
Agency  practice,  so  long  as  those 
interpretations  are  within  the  broad 
range  of  discretion  enjoyed  by  the 
Agency  in  interpreting  statutes  that  it 
implements.  The  EPA  may  also  modify 
rules,  on  a  site-specific  basis,  that 
represent  one  of  several  possible  policy 
approaches  within  a  more  general 
statutory  directive,  so  long  as  the 
alternative  being  used  is  permissible 
imder  the  statute. 


Adoption  of  such  alternative 
approaches  or  interpretations  in  the 
context  of  a  given  XL  project  does  not, 
however,  signal  EPA's  willingness  to 
adopt  that  interpretation  as  a  general 
matter,  or  even  in  the  context  of  other 
XL  projects.  It  would  be  inconsistent 
with  the  forward-looking  natiire  of  these 
pilot  projects  to  adopt  such  iimovative 
approaches  prematurely  on  a 
widespread  basis  without  first 
determining  whether  or  not  they  are 
viable  in  practice  and  successfiU  in  the 
particular  projects  that  embody  them.  In 
announcing  the  XL  program,  EPA 
expects  to  adopt  only  a  limited  number 
of  carefully  selected  projects.  These 
pilot  projects  are  not  intended  to  be  a 
means  for  piecemeal  revision  of  entire 
programs.  Depending  on  the  results  in 
these  projects,  EPA  may  or  may  not  be 
willing  to  consider  adopting  the 
alternative  interpretation  again,  either 
generally  or  for  other  specific  facilities. 

EPA  believes  that  adopting  alternative 
policy  approaches  and  interpretations, 
on  a  limited,  site-specific  basis  and  in 
connection  with  a  carefully  selected 
pilot  project,  is  consistent  with  the 
expet^tions  of  Congress  about  EPA's 
role  in  implementing  the  environmental 
statutes  (provided  that  the  Agency  acts 
within  the  discretion  alh)wed  by  the 
statute).  Congress'  recognition  that  there 
is  a  need  for  experimentation  and 
research,  as  well  as  ongoing  re- 
evaluation  of  environmental  programs, 
is  reflected  in  a  variety  of  statutory 
provisions,  such  as  section  8001  of 
RCRA. 

To  participate  in  Project  XL, 
applicants  must  develop  alternative 
pollution  reduction  strategies  piusuant 
to  eight  criteria:  Superior  environmental 
performance;  cost  savings  and 
paperwork  reduction;  local  stakeholder 
involvement  and  support;  test  of  an 
iimovative  strategy;  transferability; 
feasibility;  identification  of  monitoring, 
reporting  and  evaluation  methods;  and 
avoidance  of  shifting  risk  burden.  They 
must  have  full  support  of  affected 
federal,  state  and  tribal  agencies  to  be 
selected. 

For  more  information  about  the  XJ* 
criteria,  readers  should  refer  to  the  two 
descriptive  documents  published  in  the 
Federal  Register  (60  FR  27282,  May  23, 
1995  and  62  FR  19872.  April  23,  1997), 
and  the  December  1,  1995  Principles  for 
Development  of  Project  XL  Final  Project 
Agreements  document.  For  further 
discussion  as  to  how  Autoliv  XL  project 
addresses  the  XL  criteria,  readers  should 
refer  to  the  Final  Project  Agreement 
available  from  the  EPA  RCRA  docket  or 
Region  8  library  for  this  action  (see 
ADDRESSES  section  of  today's  preamble). 
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The  Project  XL  program  is 
compartmentalized  into  four  basic 
phases:  the  initial  pre-proposal  phase 
where  the  project  sponsor  comes  up 
with  an  innovative  concept  that  they 
would  like  to  consider  as  an  XL  pilot, 
the  second  phase  where  the  project 
sponsor  works  vrith  EPA  and  interested 
stakeholders  in  developing  an  XL 
proposal,  the  third  phase  where  EPA, 
local  regiUatory  agencies,  and  other 
interested  stakeholders  review  the  XL 
proposal,  the  fourth  phase  where  the 
project  sponsor  works  with  EPA,  local 
r^ulatory  agencies,  and  interested 
stiJceholders  in  developing  a  Final 
Project  Agreement  (FPA)  and  legal 
mechanism.  After  the  FPA  has  been 
signed  by  all  designated  parties,  the  XL 
pilot  proceeds  into  the  implementation 
phase  and  evaluation  phase. 

The  FPA  is  a  written  agreement 
between  the  project  sponsor  and 
regiUatory  agencies.  "1116  FPA  contains  a 
detailed  description  of  the  proposed 
pilot  project.  It  addresses  the  eight 
Project  XL  criteria,  and  the  expectation 
of  the  Agency  that  this  XL  project  will 
meet  those  criteria.  The  FPA  identifies 
performance  goals  and  indicators 
(monitoring  schedule)  which  will 
enable  Autoliv  to  clearly  illustrate  the 
baseline  quantities.  The  FPA 
specifically  addresses  the  manner  in 
which  the  project  is  expected  to 
produce  superior  environmental 
benefits.  The  FPA  also  disctisses  the 
administration  of  the  agreement, 
including  dispute  resolution  and 
termination.  The  FPA  is  available  for 
review  in  the  docket  for  today's  action, 
and  also  is  available  on  the  world  wide 
web  at  http://www.epa.gov/projectxl/. 

m.  Overview  of  the  Autoliv  XL  Pro|ect 

Autoliv  is  proposing  to  develop, 
evaluate  and  implement,  an  alternative 
to  open  burning  of  certain  wastes 
generated  at  its  Promontory,  Utah 
facility. 

This  waste  is  reactive  only,  and 
contains  no  significant  levels  of 
hazardous  constituents.  These  reactive 
hazardous  wastes  are  presently  treated 
through  open  burning  at  a  RCRA  interim 
status  facility. 

Autoliv  ciurently  operates  a  $3 
million  Metals  Recovery  Facility  (MRF) 
designed  to  recover  aluminum  and  steel 
from  inflator  imits  containing  live 
pyrotechnic  material  as  well  as 
previously  fired  units.  The  MRF  is 
capable  of  recovering  2000  pounds  per 
hoiu  of  recyclable  aluminum  and  steel 
from  off-spec  and  fired  commercial 
inflator  units  and  their  components 
while  minimizing  the  waste  to  the 
environment.  Autoliv's  XL  Project 
proposes  to  process  small  voliunes  of  its 


waste  pyrotechnic  materials  within  the 
MRF  rather  than  sending  the  materials 
to  a  RCRA  regulated  treatment,  storage 
or  disposal  facility  (TSDF)  for  open 
burning.  The  company  is  seeking  a 
conditional  exemption  bom  the 
definition  of  hazardous  waste  for 
pyrotechnic  materials  to  be  processed 
through  the  MRF. 

The  MRF  has  an  extensive  air 
pollution  train  which  is  capable  of 
capturing  the  particulate  emissions 
produced  by  the  waste  pyrotechnic 
materials.  The  proposed  project  will 
demonstrate  that  it  is  feasible  to  utilize 
existing  equipment  to  process  certain 
hazardous  wastes  in  a  more  efficient 
and  environmentally  soimd  manner, 
under  a  more  flexible  regulatory 
framework.  With  minimal  modifications 
to  the  operation,  Autoliv  believes  that  it 
can  achieve  a  safer,  cleaner,  and  more 
effective  method  of  treatment  than  the 
ciurent  method  of  open  burning. 

EPA  anticipates  that  this  project  will 
provide  information  on  how  to  develop 
alternative  approaches  to  handling 
pyrotechnic  waste.  This  information 
would  be  useful  to  EPA  in  learning 
more  about  alternative  treatment 
approaches  for  airbag  manufacturing 
wastestreams.  This  XL  Project  would 
include  conditions  for  the  treatment  of 
Autoliv's  wastes  within  Autoliv's 
Promontory  Facility.  These  criteria  will 
operate  at  Autoliv's  Promontory  facility 
in  lieu  of  the  requirements  foiuid  at  40 
CFR  261.4.  The  conditions  are  a  set  of 
measurable  requirements  that  are 
similar  to  the  cturent  RCRA 
requirements.  Each  of  the  elements  of 
the  conditions  is  described  in  full  in 
today's  proposed  rule  and  is  briefly 
explained  below. 

The  proposed  requirements  for 
Autoliv's  XL  Project  include  a 
requirement  that  the  project  include 
procedtires  to  assure  compliance  with 
conditions  specified  in  the  proposed 
rule.  The  proposed  conditions  set  forth 
for  the  treatment  of  Autoliv's  waste  have 
been  designed  to  ensure  that  Autoliv's 
waste  will  be  treated  in  a  manner 
protective  of  human  health  and  the 
environment.  The  reqtiirements  in  the 
conditions  include  provisions  which  are 
consistent  with  current  RCRA 
requirements.  Autoliv  is  proposing  that 
EPA  explore  the  benefits  of  more 
streamlined  and  flexible  RCRA 
regulation  of  pyrotechnic  hazardous 
wastes  from  the  automobile  airbag 
industry  that  are  treated  in  industrial 
furnaces.  The  project  signatories  agree 
that  this  nde  can  be  characterized  as  a 
conditional  exemption  from  the 
definition  of  hazardous  waste. 

Autoliv  will  comply  with  many  of  the 
general  facility  standards  of  RCRA,  and 


is  not  seeking  relief  from  all  RCRA  • 
management  protections.  Through  this 
project  Autoliv  intends  to  be  able  to 
treat  its  waste  pyrotechnic  materials  on- 
site  without  obtaining  a  RCRA  Part  B 
permit  from  the  State  of  Utah  that  is 
normally  required  for  thermal  treatment 
The  waste  as  referenced  in  Autoliv's 
Project  Proposal  is  reactive  only  and 
does  not  contain  significant  amounts  of 
hazardous  constituents  (See  the 
Environmental  Performance  Summary 
Calculations  section  of  the  Autoliv 
Proposal  at  http://www.epa.gov/ 
projectxl/ Autoliv/ page2.htm.  for  more 
detailed  information  on  waste 
composition). 

A.  To  What  Autoliv  Facility  Would  the 
Proposed  Rule  Apply? 

This  proposed  rule  woiUd  apply  only 
to  the  Autoliv  ASP  Inc.  (Autoliv)  facility 
in  Promontory,  Utah. 

B.  What  Are  the  Environmental  Benefits 
of  This  Project? 

This  project  is  designed  to  achieve 
environmental  results  that  are  superior 
to  what  is  currently  achieved  by  the 
ciurrent  RCRA  regulatory  system. 

This  project  is  expected  to  achieve 
superior  environmental  results  as 
compared  to  open  burning  for  several 
reasons.  The  major  benefit  to  the 
environment  will  be  from  reduced  air 
emissions  due  to  the  minimization  of 
open  bviming  of  hazardous  waste.  The 
company  has  arranged  for  open  biuning 
of  183,557  lbs.  of  pyrotechnic  material 
that  were  not  able  to  be  recovered  or 
recycled  during  1998  and  1999.  The 
uncontrolled  particulate  emissions  are  a 
point  of  concern  for  all  parties  involved. 
Although  open  burning  is  an  approved 
method  for  treatment  of  pyrotechnic 
wastes  it  does  not  utilize  any  air 
pollution  controls.  The  same 
pjrrotechnic  materials,  if  processed  at 
the  MRF,  would  pass  through  an 
extensive  air  pollution  control  system 
rather  than  being  emitted,  thus 
achieving  a  significant  reduction  of  air 
pollutants  released  to  the  environment, 
accomplishing  superior  environmental 
performance  compared  to  open  biuning. 
The  company  projects  that  it  can 
eliminate  open  binning  of  158,000  lbs. 
of  pyrotechnic  waste  material  in  the  first 
year  of  project  participation.  It  also 
estimates  that  a  net  reduction  of  22,876 
Ibs./jn:.  of  particulate  emissions  would 
be  accomplished. 

Additional  environmental  benefits  are 
achievable  due  to  the  foct  that  certain 
pyrotechnic  formulations  contain 
materials  (e.g. ,  copper)  that  could  be 
potentially  recovered  in  the  slag  as  well 
as  in  the  baghouse.  These  materials 
could  then  be  recycled  back  to  Autoliv's 
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raw  material  suppliers.  The  distinctive 
properties  of  the  pyrotechnic  materials 
enable  these  materials  to  be  treated 
more  efficiently  and  in  a  manner  that 
creates  few  air  emissions  than  open 
burning  which  precludes  recycling  or 
recovery  of  any  kind. 

The  specifications  governing  the  air 
bag  industry  are  very  stringent  and  do 
not  allow  the  use  of  toxic  materials.  The 
major  gases  produced  by  gas  generants 
are  water,  c£urbon  dioxide,  and  nitrogen. 
The  percentage  of  each  of  these  gases 
can  vary  depending  on  the  formulation 
but  a  typical  analysis  would  be 
approximately  40%  nitrogen,  40% 
water,  and  20%  carbon  dioxide.  Other 
gaseous  and  particulate  (metal) 
compounds  are  present  at  ppm  levels. 
These  include  gaseous  carbon  dioxide 
(CX)),  nitrc^n  dioxide  (NO2).  nitric 
oxide  (NO),  and  ammonia  (NH3),  and 
particiilate  matter  containing  the  metals 
copper,  cobalt,  boron,  and  aluminum 
The  MRP  is  presently  permitted  by  Utah 
(DAQB-549-97)  to  operate  24  hours/ 
day,  365  days/year.  Actual  operation  is 
estimated  to  be  50  p>ercent  of  the 
permitted  production  capacity.  A 
portion  of  the  processing  capacity  will 
be  absorbed  by  pyrotechnic  waste 
material.  Minimal  changes  to  the 
emission  streams  are  expected  because 
the  pyrotechnic  materials  are  also 
present  within  the  recycled  inflator 
units  themselves. 

C.  What  Regulatory  Changes  Will  Be 
Necessary  To  Implement  This  Project? 

1.  Federal  Regulatory  Changes 

This  proposed  rule  would  provide 
Autoliv  with  a  temporary  conditional 
exemption  from  40  CFR  261.4.  In  order 
to  implement  this  project,  EPA  will 
grant  a  conditional  exemption  from  the 
definition  of  hazardous  waste,  for  the 
specific  waste  that  is  subject  to  this  rule. 
The  effect  of  EPA  granting  the 
conditional  exemption  is  that  a  RCRA 
Part  B  permit  will  not  be  required.  The 
waste  pyrotechnics,  generated  on-site  at 
the  Autoliv  facility,  will  be  exempted 
from  regulation  as  a  hazardous  waste 
exempt  fitjm  40  CFR  Parts  262  through 
270  when  treated  in  the  MRF  in 
accordance  with  the  provisions  in  the 
site-specific  rule.  The  facility  will 
continue  to  comply  with  certain  general 
RCRA  conditions  on  facility  operations, 
as  described  in  this  Project  XL  site- 
specific  rule  for  the  Autoliv  facility  and 
any  State  of  Utah  regulations  that  grant 
the  conditional  exemption.  The  project 
signatories  believe  that  processing 
pyrotechnic  materials  in  the  MRF  can  be 
both  cost-effiective  and  achieve  superior 
environmental  results  as  compared  to 
open  burning. 


This  site-specific  rule  is  necessary  to 
allow  for  the  temporary  conditional 
exemption/deferral,  and  would  add 
exclusion  (b)(18)  to  40  CFR  261.4  to 
clarify  that  the  on-site  treatment  of 
Autoliv 's  wastes  would  be  covered  by  a 
new  section  to  40  CFR. 

2.  State  Regulatory  Changes 

The  State  of  Utah  is  authorized  under 
Section  3003  of  RCRA  (Sec.  6926. 
Authorized  State  Hazardous  Waste 
Programs),  to  implement  the  federal 
RCRA  Program.  The  state  program 
operates  in  lieu  of  the  federal  program. 
The  Utah  hazardous  waste  management 
regulations,  codified  in  Utah  Code  of 
Regulations  contain  equivalent  or  more 
stringent  requirements  as  compared  to 
the  federal  regulations.  Autoliv  is 
subject  to  the  federal  and  the  Utah 
regxUations,  which  would  include 
requirements  that  the  pyrotechnic  waste 
be  handled  according  to  the  waste 
management  provisions  of  RCRA. 
Conforming  state  regulatory  changes  or 
legal  mechanisms  need  to  be 
implemented  in  addition  to  the 
proposed  federal  changes  in  order  for 
this  XL  Project  to  proceed. 

D.  Why  Is  EPA  Supporting  This  New 
Approach  to  Autoliv's  Waste 
Treatment? 

EPA  is  supporting  this  regulatory 
model  contained  in  this  rule  because  it 
provides  for  a  degree  of  environmental 
protection  that  is  at  least  as  protective 
as  that  which  existing  RCRA  regulations 
would  provide  for  the  Autoliv's 
Promontory  facility.  The  approach  to  be 
tested  under  this  project  would  be  to 
explore  the  efficacy  of  treating  waste  on- 
site  in  cases  where  there  is  a  clear 
benefit  to  the  environment  for  doing  so. 
This  would  entail  the  substitution  of 
current  RCRA  permitting  requirements 
outlined  in  40  CFR  Parts  264  and  266 
with  those  for  interim  status  facilities. 
EPA  is  interested  in  testing  and 
evaluating  alternative  approaches  to 
regulating  RCRA  facilities  that  can 
achieve  superior  environmental 
performance  while  reducing  costs  and 
paperwork  burden.  Autoliv  has  a  history 
of  implementing  waste  minimization 
techniques  and  practices  with  control 
over  manufactiuing  with  emphasis  on 
quality  and  waste  minimization. 
Providing  Autoliv  the  flexibility  to 
dispose  of  waste  on  a  regular  schedule 
means  professional  resoiuces  can  be 
redirected  from  reactive  waste 
management  to  proactive  waste 
management. 

EPA  anticipates  that  this  proposed 
rule  will  resiilt  in  a  successful 
innovative  pilot  of  a  new  on-site 
treatment  system  for  Autoliv.  EPA 


recognizes  that  the  proposed  new 
systems  may  not  be  appropriate  or 
necessary  for  some  institutions  but  may, 
at  some  point,  depending  on  the  results 
of  this  XL  project,  consider  the 
possibility  of  ofiering  it  as  a  regulatory 
option. 

For  this  pilot,  Autoliv  will  be 
implementing  an  Environmental 
Reinvestment  Project  (ERP)  that  will  be 
finalized  one  year  fit>m  the  project  start 
date. 

E.  How  Have  Various  Stakeholders  Been 
Involved  in  This  Project? 

Stakeholder  involvement  during  the 
project  development  stage  ^as 
encouraged  in  several  ways.  The 
methods  included  communicating 
through  the  media,  directly  contacting 
interested  parties  and  offering  an 
educational  program  regarding  the 
regulatory  requirements  impacted  by  the 
XL  project.  Stakeholders  have  been  kept 
informed  on  the  project  status  via 
mailing  lists,  newspaper  articles,  public 
meetings  and  the  establishment  of  a 
website.  Both  local  and  regional 
stakeholders  have  expressed  support  for 
this  project.  They  see  this  as  a  unique 
opportimity  to  improve  the  air  quality 
in  Box  Elder  County  and  surrounding 
communities.  Participation  in  Project 
XL  provides  Autoliv,  the  Box  Elder 
Coimty,  the  Utah  Division  of 
Environmental  Quality  and  the  EPA  the 
opportimity  to  explore  new  ways  to 
improve  the  environment.  The 
neighboring  community  of  Howell  and 
the  siuTounding  area  would  benefit  by 
reducing  emissions  associated  with 
open  biuning.  The  highly  visible  nature 
of  open  burning  tends  to  heighten 
awareness  of  the  associated 
environmental  impacts.  A  kickoff 
meeting  and  site  tour  held  on  June  8th, 
1999  garnered  stakeholder  support  and 
input  for  the  project  plan.  Additional 
stakeholder  meetings  will  be  held  as 
appropriate. 

Stakeholders  that  have  been  active  in 
the  project  and  have  given  oral  or 
written  support  are:  Utah  Division  of 
Environmental  Quality,  Bear  River 
Health  IDepartment,  Howell  City,  and 
Box  Elder  County.  Stakeholders  have 
been  made  aware  of  Autoliv's  intentions 
and  the  environmental  benefits 
associated  with  Project  XL.  Autoliv  will 
continue  to  provide  the  stakeholder 
group  with  any  information  regarding 
the  project  including  semi-annual 
project  updates  and  will  encourage 
them  to  meet  on  a  regular  basis. 

Copies  of  all  comment  letters,  as  well 
as  EPA's  response  to  comment  letters, 
will  be  located  in  the  rulemaking  Docket 
(see  the  ADDRESSES  section  of  today's 
preamble).  As  this  XL  project  continues 
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to  be  implemented,  the  stakeholder 
involvement  program  would  shift  its 
focus  to  ensure  that:  (1)  Stakeholders  are 
apprised  of  the  status  of  project 
implementation  and  (2)  stakeholders 
have  access  to  information  sufficient  to 
judge  the  success  of  this  Project  XL 
initiative.  Anticipated  stakeholder 
involvement  during  the  term  of  the 
project  will  likely  include  other  general 
public  meetings  to  present  periodic 
status  reports,  availability  of  data  and 
other  information  generated.  In  addition 
to  the  state  and  federal  reporting 
requirements  of  today's  rulemaking,  the 
FPA  includes  provisions  whereby 
Autoliv  will  make  copies  of  interim 
project  reports  available  to  all  interested 
parties.  A  public  file  on  this  XL  project 
has  been  maintained  at  the  website 
http://www.epa.gov/projectxl/ 
throughout  project  development,  and 
Autoliv  has  committed  to  continue  to 
update  it  as  the  project  is  implemented. 
A  detailed  description  of  this  program 
and  the  stakeholder  support  for  this 
project  is  included  in  the  FPA,  which  is 
available  through  the  docket  or  through 
EPA's  Project  Ja.  site  on  the  Internet 
(see  ADDRESSES  section  of  this 
preamble). 

F.  How  Will  This  Project  Result  in  Cost 
Savings  and  Paperwork  Reduction? 

The  waste  treatment  currently 
accoimts  for  the  most  substantial 
expense  for  environmental,  health  and 
safety  programs  at  Autoliv.  This  XL 
Project  would  result  in  cost  savings  and 
paperwork  reduction  in  several  key 
areas.  These  include  a  decrease  in 
paperwork  through  a  streamlined 
process  for  approval  of  hazardous  waste 
treatment,  elimination  of  paperwork 
related  to  transporting  the  waste  off-site 
to  a  permitted  facility,  and  a  reduction 
in  the  disposal  costs  that  the  company 
would  pay  to  a  RCRA  treatment  or 
disposal  facility.  Autoliv  disposed  of 
82,361  lbs.  of  pyrotechnic  waste  Lq  1998 
at  an  inciured  cost  of  $164,722.  The 
pyrotechnic  waste  could  easily  have 
been  processed  in  the  MRF  with 
minimal  additional  operating  cost. 
Autoliv  estimates  that  158,000  lbs.  of 
waste  material  will  be  generated  in  the 
year  2000.  The  contracted  disposal  fee 
at  present  time  is  $2.00  per  poimd. 
Through  I*roject  XL,  Autoliv  will  save 
an  estimated  $316,000  in  disposal  costs 
in  the  first  year.  It  has  been  estimated 
that  issuance  of  a  RCRA  permit  may 
take  three  to  five  years  and  may  cost  the 
facility  $500,000.  Part  of  Autoliv's  cost 
savings  fi^om  the  XL  project  will  be  used 
to  fund  an  ERP. 

In  addition,  the  following  changes 
would  be  anticipated:  waste 
pyrotechnics  would  no  longer  be 


transported  across  public  roads, 
reducing  potential  liabiUty  and 
associated  costs,  and  increasing  public 
safety.  The  paperwork  burden  would  be 
reduced  because  hazardous  waste 
manifests  and  shipping  papers  would 
not  be  required  or  needed.  Operational 
flexibility  would  allow  materials  to  be 
processed  more  regularly,  which  further 
reduces  paperwork  as  well  as  the 
amoimt  of  pyrotechnics  stored  at  any 
given  time.  It  is  expected  with  this 
project  a  certain  amount  of  paperwork 
associated  with  RCRA  compliance  is 
likely  to  be  reduced. 

G.  How  Will  the  Terms  of  This  XL 
Project  and  Proposed  Rule  Be  Enforced? 

EPA  retains  its  full  range  of 
enforcement  options  under  this 
proposed  rule.  The  conditional 
exemption  of  certain  RCRA 
requirements  are  conditional  upon 
Autoliv's  implementation  and 
compliance  with  the  conditions  set  forth 
in  40  CFR  261.4  of  this  rule  (b)  (18). 

If  the  conditions  for  the  exemption  are 
not  met,  the  XL  project  may  be 
terminated  pursuant  to  the  terms  of  the 
Final  Project  Agreement  setting  out  the 
agreement  of  the  parties  to  this  project, 
llie  final  project  agreement  further 
provides  for  a  return  to  compliance  with 
any  regulations  deferred  under  the 
project,  and  may  include  an  agreed- 
upon  interim  compliance  period. 

As  with  all  XL  projects,  testing 
alternative  environmental  protection 
strategies,  the  term  of  the  Autoliv  XL 
project  is  one  of  limited  duration.  This 
proposed  rule  would  set  the  term  of  the 
XL  Project  at  five  years  after  the 
effective  date  of  this  rule.  Because 
Project  XL  is  a  voluntary  and 
experimental  program,  the  FPA  contains 
provisions  that  allow  the  project  to 
conclude  prior  to  the  end  of  the  five 
years  in  the  event  that  it  is  desirable  or 
necessary  to  do  so. 

Dviring  the  five  year  project  term, 
Autoliv  will  comply  with  the  following: 

(1)  Autoliv  will  comply  with  the 
Project  XL  site-specific  rule  for  the 
Promontory  facility  and  the 
requirements  specified  in  40  CFR  Part 
262,  Part  265.  Subparts  B,  C,  D,  E,  G,  H, 
I,  and  O,  and  Part  268.  Waste  material 
will  still  be  managed  and  stored  as 
hazardous  waste  prior  to  treatment. 
Autoliv  will  comply  with  the  RCRA  90- 
day  storage  requirements. 

(2)  All  waste  materials  processed  will 
be  characterized  and  an  initial  stack  test 
described  in  the  site-specific  rule  will 
be  conducted  by  Autoliv  to  evaluate  the 
safety  and  the  efficiency  of  the  MRF 
system. 

(3)  The  amoimts  of  pyrotechnic 
wastes  will  be  reported  to  EPA  and  the 


State  of  Utah  at  each  periodic 
performance  review  conference 
conducted  every  six  months. 

(4)  Due  to  the  dynamic  and  ever 
changing  nature  of  the  air  bag  industry, 
it  will  be  pertinent  to  allow  for  new 
development  and  provide  flexibility  for 
futiu^  materials.  Emission  product 
limitations  vtrill  comply  with  air  bag 
industry  emissions  standards  listed  in 
the  Superior  Enviroiunental 
Performance  section. 

(5)  The  Utah  Division  of  Air  Quality 
under  authority  delegated  by  EPA  has 
agreed  that  a  separate  Approval  Order 
will  be  issued  for  the  pyrotechnic  waste 
disposal  process  whic^  will  serve  as  an 
amendment  to  the  existing  Approval 
Order  which  covers  the  ciurent 
operation  of  processing  airbag  inflators 
and  their  components.  No  regulatory 
flexibility  or  modification  of  federal 
regulations  is  required  for  the  new 
approval  order  to  be  issued  by  the 
Division  of  Air  Quality. 

(6)  No  off-site  pyrotechnic  wastes  will 
be  received  or  processed  at  this  location 
and  in  the  MRF. 

(7)  An  MRF  Operating  Record, 
including  waste  feed  composition,  feed 
rates,  temperatures,  pressures,  upset 
conditions,  spills  and  releases,  etc.,  will 
be  maintained  at  the  facility  and  made 
available  for  the  State  of  Utah  and  EPA 
to  review  and  copy  for  enforcement 
purposes  if  necessary. 

(8)  The  State  of  Utah  and  EPA  will  be 
notified  of  any  upset  conditions,  such  . 
as,  spills  and  releases  of  hazardous  or 
toxic  substances  at  the  MRF.  The 
information  will  be  reported  orally 
within  24  hours  from  the  time  Autoliv 
becomes  aware  of  the  circumstances.  A 
written  submission  to  the  State  of  Utah 
and  EPA  will  be  provided  within  five 
days  of  the  time  Autoliv  becomes  aware 
of  the  circumstances  of  the 
noncompliance.  The  severity  and  type 
of  upset  condition  that  would  trigger  the 
reporting  threshold  is  described  in  the 
site-specific  rule. 

IV.  Additional  Information 

A.  How  To  Request  a  Public  Hearing 

A  public  hearing  vnl\  be  held,  if 
requested,  to  provide  opportimity  for 
interested  persons  to  make  oral 
presentations  regarding  this  regulation 
in  accordance  with  40  CFR  Part  25. 
Persons  wishing  to  make  an  oral 
presentation  on  the  site  specific  nUe  to 
implement  the  Autoliv  XL  project 
should  contact  Ms.  Mary  Byrne  of  the 
EPA  Region  8  office,  at  the  address 
given  in  the  ADDRESSES  section  of  this 
document.  Any  member  of  the  public 
may  file  a  written  statement  before  the 
hearing,  or  after  the  hearing,  to  be 
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received  by  EPA  no  later  than  February 
27,  2001.  Written  statements  should  be 
sent  to  EPA  at  the  addresses  given  in  the 
ADDRESSES  section  of  this  document.  If 
a  public  hearing  is  held,  a  verbatim 
transcript  of  the  hearing,  and  written 
statements  provided  at  the  hearing  will 
be  available  for  inspection  and  copying 
during  normal  business  hours  at  the 
EPA  addresses  for  docket  inspection 
given  in  the  ADDRESSES  section  of  this 
preamble. 

B.  How  Does  This  Rule  Comply  with 
Executive  Order  12866? 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993)  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (0MB)  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  milUon  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety  in 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  of  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Because  the  aimualized  cost  of  this 
final  rule  will  be  significantly  less  than 
$100  million  and  will  not  meet  any  of 
the  other  criteria  specified  in  the 
Executive  Order,  it  has  been  determined 
that  this  rule  is  not  a  significant 
regulatory  action  imder  the  terms  of 
Executive  Order  12866,  and  is  therefore 
not  subject  to  0MB  review. 

Executive  Order  12866  also 
encourages  agencies  to  provide  a 
meaningful  public  comment  period,  and 
suggests  that  in  most  cases  the  comment 
period  should  be  60  days.  However,  in 
consideration  of  the  very  limited  scope 
of  today's  rulemaking  and  the 
considerable  public  involvement  in  the 
development  of  the  proposed  Final 
Project  Agreement,  the  EPA  considers 
21  days  to  be  sufficient  in  providing  a 
meaningful  public  comment  period  for 
today's  action. 


C.  Is  a  Regulatory  Flexibility  Analysis 
Required? 

The  RegxUatory  Flexibility  Act  (RFA), 
5  U.S.C.  section  601  et  seq.,  generally 
requires  an  agency  to  conduct  a 
regulatory  flexibility  analysis  of  any  rule 
subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jiuisdictions.  This 
rule  will  not  have  a  significant  impact 
on  a  substantial  niunber  of  small  entities 
because  it  only  afiiects  Autoliv. 
Therefore,  EPA  has  concluded  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

D.  Is  an  Information  Collection  Request 
Required  for  this  Project  Under  the 
Paperwork  Reduction  Act? 

This  action  applies  only  to  Autoliv, 
and  therefore  requires  no  information 
collection  activities  subject  to  the 
Paperwork  Reduction  Act,  and  therefore 
no  information  collection  request  (ICR) 
will  be  submitted  to  OMB  for  review  in 
compliance  with  the  Paperwork 
Reduction  Act.  44  U.S.C.  3501.  et  seq. 

E.  Does  This  Project  Trigger  the 
Requirements  of  the  Unfunded 
Mandates  Reform  Act? 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditiues  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  ride  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  of  why  that 


alternative  was  not  adopted.  Before  EPA 
establishes  any  regulatory  requirements 
that  may  significantly  or  uniquely  affect 
small  governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifyiug  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

As  noted  above,  this  rule  is  applicable 
only  to  the  Autoliv  facility  in 
Promontory,  Utah.  The  EPA  has 
determined  that  this  rule  contains  no 
regulatory  requirements  that  might 
significantly  or  imiquely  affect  small 
governments.  EPA  has  also  determined 
that  this  rule  does  not  contain  a  Federal 
mandate  that  may  result  in  expenditiues 
of  $100  million  or  more  for  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  the  private  sector  in  any  one  year. 
Thus,  today's  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA. 

F.  RCRA  &■  Hazardous  and  Solid  Waste 
Amendments  of  1 984 

1.  Applicability  of  Rules  in  Authorized 
States 

Under  section  3006  of  RCRA,  EPA 
may  authorize  qualified  states  to 
administer  and  enforce  the  RCRA 
program  for  hazardous  waste  within  the 
state.  (See  40  CFR  Part  271  for  the 
standards  and  requirements  for 
authorization.)  States  with  final 
authorization  administer  their  own 
hazardous  waste  programs  in  lieu  of  the 
federal  program.  Following 
authorization,  EPA  retains  enforcement 
authority  under  sections  3008,  3013  and 
7003  of  RCRA. 

After  authorization,  federal  rules 
vmtten  under  RCRA  (non-HSWA),  no 
longer  apply  in  the  authorized  state 
except  for  those  issued  pursuant  to  the 
Hazardous  and  Solid  Waste  Act 
Amendments  of  1984  (HSWA).  New 
federal  requirements  imposed  by  those 
rules  do  not  take  effect  in  an  auUiorized 
state  until  the  state  adopts  the 
requirements  as  state  law. 

In  contrast,  under  section  3006(g)  of 
RCRA,  new  requirements  and 
prohibitions  imposed  by  HSWA  take 
effect  in  authorized  states  at  the  same 
time  they  take  effect  in  nonauthorized 
states.  EPA  is  directed  to  carry  out 
HSWA  requirements  and  prohibitions  in 
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authorized  states  until  the  state  is 
granted  authorization  to  do  so. 

2.  Effect  on  Utah  Authorization 

This  proposed  rule  is  being 
promulgated  pursuant  to  non-HSWA 
authority,  rather  than  HSWA.  Utah  has 
received  authority  to  administer  most  of 
the  RCRA  program;  thus,  authorized 
provisions  of  each  state's  hazardous 
waste  program  are  administered  in  lieu 
of  the  federal  program.  Utah  has 
received  authority  to  administer 
hazardous  waste  standards  for 
generators.  As  a  result,  this  proposed 
rule,  would  not  be  effective  in  Utah 
imtil  the  state  adopts  equivalent  legal 
mechanisms  or  requirements  as  state 
law.  EPA  may  not  enforce  these 
requirements  until  it  approves  the  state 
requirements  as  a  revision  to  the 
authorized  state  program. 

G.  How  Does  This  Rule  Comply  With 
Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks? 

The  Executive  Order  13045. 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23, 1997) 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant,"  as  defined  imder  Executive 
Order  12866;  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children,  ff 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  apd 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

H.  Does  This  Rule  Comply  With 
Executive  Order  12875:  Erdiancing 
Intergovenunental  Partnerships? 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  state,  local  or  tribal 
government,  unless  the  federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments.  If 
the  mandate  is  unfunded,  EPA  must 
provide  to  the  Office  of  Management 
and  Budget  a  description  of  the  extent 
of  EPA's  prior  consultation  with 
representatives  of  affected  State,  local 
and  tribal  governments,  the  natiue  of 
their  concerns,  copies  of  any  written 
conununications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  (>der  12875  requires  EPA  to 


develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  state,  local  and  tribal 
governments  to  provide  meaningful  and 
timely  input  in  die  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates. 

This  proposed  rule  does  not  create  a 
mandate  on  state,  local  or  tribal 
governments.  This  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  Executive  Order  12875  do 
not  apply  to  this  rule. 

I.  How  Does  This  Rule  Comply  With 
Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments? 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  aifects  the  communities  of 
Indian  bibal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  uidess  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  ff  the  mandate  is 
imfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  natiue 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition,  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  to  provide  meaningful  and 
timely  input  in  the  development  of 
regiUatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities.  Today's  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  There  are  no  communities 
of  Indian  tribal  governments  located  in 
the  vicinity  of  Autoliv.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

/.  Does  This  Rule  Comply  With  the 
National  Technology  Transfer  and 
Advancement  Act? 

Section  1 2  (d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Public  Law 
104-113,  Section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  volxmtary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 


consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standard.  This 
proposed  rulemaking  does  not  involve 
technical  standards.  Therefore,  EPA  is 
not  considering  the  use  of  any  voliuitary 
consensus  standards.  EPA  welcomes 
conunents  on  this  aspect  of  the 
proposed  rulemaking  and,  specifically, 
invites  the  public  to  identify 
potentially-applicable  volimtary 
consensus  standards  and  to  explain  why 
such  standards  should  be  used  in  this 
regulation. 

List  of  Subfects  in  40  CFR  Fait  261 

Environmental  protection.  Hazardous 
waste.  Waste  determination. 

Dated:  January  19,  2001. 
Carol  M.  Browner, 
Administrator 

For  the  reasons  set  forth  in  the 
preamble,  part  261  of  chapter  I  of  title 
40  of  the  Code  of  Federal  Regidations  is 
proposed  to  be  amended  as  follows: 

PART  261— IDENTIFICATION  AND 
USTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  part  261 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905.  6912(a),  6921, 
6922,  6924(y).  and  6938. 

2.  Section  261.4  is  amended  by 
adding  paragraph  (b)(18)  to  read  as 
follows: 

§261.4    Exchwion*. 

*         *         •         •        • 

(b)*  *   * 

(18)  By-products  resiUting  from  the 
production  of  automobile  air  bag  gas 
generants  at  the  Autoliv  ASP  Inc. 
facility  in  Promontory  Utah,  (Autoliv) 
are  exempt  from  the  D003  listing,  for  a 
period  of  five  years  from  (the  effective 
date  of  this  rule/publication  date] 
provided  that: 

(i)  The  by-product  gas  generants  are 
processed  on-site  in  Autoliv's  Metal 
Recovery  Furnace  (MRF). 

(A)  By-product  gas  generants  must 
only  be  fwl  to  the  MRF  when  it  is 
operating  in  conformance  with  the  State 
of  Utah,  Division  of  Air  Quality's 
Approval  Order  DAQE-549-97. 

(B)  Combustion  gas  temperature  must 
be  maintained  below  400  degrees 
Fahrenheit  at  the  baghouse  inlet. 

(ii)  Prior  to  processing  in  the  MRF,  the 
by-product  gas  generants  are  managed 
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in  accordance  with  the  requirements 
specified  in  40  CFR  262.34. 

(iii)  The  Autoliv  facility  and  the  MRF 
are  operated  and  managed  in 
accordance  with  the  requirements  of  40 
CFR  Fart  265,  Subparts  B,  C,  D.  E.  G,  H, 
I,  and  O. 

(iv)  Residues  derived  from  the 
processing  of  by-product  gas  generants 
in  the  MRF  are  managed  in  accordance 
with  the  requirements  specified  in  40 
CFR  Parts  262  and  268. 

(v)  The  following  testing  of  the  MRF's 
stack  gas  emissions  is  conducted: 

(A)  An  initial  test  shall  be  conducted 
within  30  operating  days  of  starting  feed 
of  by-product  gas  generants  to  the  MRF. 
EPA  may  extend  this  deadline,  at  the 
request  of  Autoliv,  when  good  cause  is 
shown.  The  initial  test  shall  consist  of 
three  duplicate  runs  sampling  for: 

(1)  Particulate  matter  using  Method  5 
as  specified  in  40  CFR  Part  60. 
Appendix  A. 

(2)  The  metals  Aluminum.  Arsenic, 
Barium,  Beryllium,  Boron,  Cadmium, 
Chromium.  Cobalt,  Copper,  Lead,  and 
Nickel  using  Method  29  as  specified  in 
40  CFR  Part  60.  Appendix  A 

(3)  Polychlorinated  di-benzo  dioxins 
and  furans  using  Method  23  002  3 A  as 
specified  in  40  CFR  Part  60,  Appendix 
A. 

(4)  Carbon  monoxide  using  Method  10 
as  specified  in  40  CFR  Part  60, 
Appendix  A. 

(B)  After  the  initial  test  is  completed, 
an  annual  stack  test  (12  months  from  the 
previous  initial  stack  test)  of  the  MRF 
shall  be  conducted.  The  annual  tests 
shall  consist  of  three  duplicate  runs 
using  Method  29  and  Method  5  as 
specified  in  40  CFR  Part  60,  Ap[>endix 
A. 

(C)  Testing  shall  be  conducted  while 
by-product  gas  generants  are  fed  to  the 
MRF  at  no  less  than  90%  of  the  planned 
maximum  feed  rate,  and  with  the  MRF 
operating  parameters  within  normal 
ranges. 

(D)  Initial  stack  testing  results  and 
additional  project  performance  data  and 
information,  including  the  quantity  of 
by-product  gas  generants  processed  and 
the  operating  parameter  values  during 
the  test  runs,  will  be  submitted  by 
Autoliv  to  the  State  of  Utah  and  EPA 
within  60  days  of  the  completion  of  the 
initial  stack  test. 

(E)  Annual  stack  test  results  and 
additional  project  performance  data  and 
information,  including  the  quantity  of 
by-product  gas  generants  processed  and 
the  operating  parameter  values  during 
the  test  runs,  will  be  submitted  by 
Autoliv  to  EPA  and  the  State  of  Utah 
within  60  days  of  the  completion  of  the 
annual  test. 


(vi)  Combustion  gas  discharged  to  the 
atmosphere  from  the  MRF  meets  the 
following  limits: 

(A)  Oioxin  emissions  do  not  exceed 
0.4  ng  per  dry  standard  cubic  meter  on 
a  toxicity  equivalent  quotient  (TEQ) 
basis  corrected  to  7%  Oxygen. 

(B)  Combined  lead  and  cadmium 
emissions  do  not  exceed  240  ug  per  dry 
standard  cubic  meter  corrected  to  7% 
Oxygen. 

(C)  Combined  arsenic,  beryllium,  and 
chromium  emissions  do  not  exceed  97 
ug  per  dry  standard  cubic  meter 
corrected  to  7%  Oxygen. 

(D)  Particulate  matter  emissions  do 
not  exceed  34  mg  per  dry  standard  cubic 
meter  corrected  to  7%  Oxygen. 

(E)  If  the  limits  specified  in 
paragraphs  (b)(18)(vi)(A)  through  (D)  of 
this  section  are  exceeded,  Autoliv  shall 
discontinue  feeding  gas  generants  to  the 
MRF  imtil  such  time  as  Autoliv  can 
demonstrate  to  EPA  and  the  state  of 
Utah  satisfaction  that  the  MRF 
combustion  gas  emissions  can  meet  the 
limits  specified  in  paragraphs  (b){18)(vi) 
(A)  through  P)  of  this  section 

(vii)  No  by-product  gas  generants  or 
other  pyrotechnic  wastes  generated  off- 
site  will  be  received  at  the  Autoliv 
facility  in  Promontory,  Utah  or 
processed  in  the  MRF  unless  otherwise 
allowed  by  law  (permit  or  regulation), 
(viii)  Autoliv  will  provide  EPA  and  the 
state  of  Utah  with  semi-annual  reports 
(by  January  30  and  July  30  of  each  year). 

(A)  The  semi-annual  reports  will 
document  the  amounts  of  by-product 
gas  generants  processed  during  the 
reporting  period. 

(B)  The  semi-armual  reports  will 
provide  a  sununary  of  the  MRF 
Operating  Record  during  the  reporting 
period,  including  information  on  by- 
product gas  generant  composition, 
average  feed  rates,  upset  conditions,  and 
spills  or  releases. 

(ix)  No  significant  changes  are  made 
to  the  operating  parameter  production 
values  of  AutoUv's  production  of  air  bag 
gas  generants  such  that  any  of  the 
constituents  listed  in  appendix  VIII  of 
this  part  are  introduced  into  the  process. 

(x)  Autoliv  reports  to  the  EPA  any 
noncompliance  which  may  endanger 
health  or  the  environment  orally  within 
24  hours  bom  the  time  Autoliv  becomes 
aware  of  the  circumstances,  including: 

(A)  Any  information  of  a  release, 
discharge,  fire,  or  explosion  from  the 
MRF,  which  could  threaten  the 
environment  or  human  health. 

(B)  The  description  of  the  occurrence 
and  its  cause  shall  include: 

(1)  Name,  address,  and  telephone 
number  of  the  focility; 

(2)  Date,  time,  and  type  of  incident; 


(3)  Name  and  quantity  of  material(8) 
involved; 

(4)  The  extent  of  injuries,  if  any; 

(5)  An  assessment  of  actual  or 
potential  hazards  to  the  environment 
and  hiunan  health,  and 

(6)  Estimated  quantity  and  disposition 
of  recovered  material  that  resulted  from 
the  incident. 

(C)  A  written  notice  shall  also  be 
provided  within  five  days  of  the  time 
Autoliv  becomes  aware  of  the 
circumstances.  The  written  notice  shall 
contain  a  description  of  the  non- 
compliance and  its  cause;  the  period  of 
noncompliance  including  exact  dates 
and  times,  and  if  the  noncompliance  has 
not  been  corrected,  the  anticipated  time 
it  is  expected  to  continue;  and  steps 
taken  or  planned  to  reduce,  eliminate, 
and  prevent  reoccurrence  of  the 
noncompliance.  The  EPA  may  waive  the 
five  day  written  notice  requirement  in 
favor  of  a  written  report  within  fifteen 
days. 

(xi)  Notifications  and  submissions 
made  imder  paragraph  (b)(18)  of  this 
section  shall  be  sent  to  the  Regional 
Assistant  Administrator  for  the  Office  of 
Partnerships  and  Regulatory  Assistance, 
U.S.  EPA,  Region  8  and  the  Executive 
Secretary  of  Ae  Utah  Solid  and 
Hazardous  Waste  Control  Board. 
***** 

[FR  Doc.  01-3616  Filed  2-12-01;  8:45  am] 

BNJJNQ  CODE  66«0-SO-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

43  CFR  Parts  3000,  3100, 3200,  3400. 
3500,  3600,  and  3800 

[WO-61 0-4111  -02-24-1  A] 

RIN  1004-AC84 

Oil  and  Gas  Leasing;  Geothermal 
Resources  l.easlng;  Coal  Management; 
Management  of  Solid  Minerals  Other 
Than  Coal;  Mineral  Materials  Disposal; 
and  Mining  Claims  Under  the  General 
Mining  Laws 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTKM:  Proposed  rule;  notice  of 

extension  of  public  conunent  period. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  is  extending  the 
public  comment  period  on  a  Notice  of 
Proposed  Rule,  published  in  the  Federal 
Ref^er  on  December  15,  2000  (65  FR 
78440).  The  proposed  rule  would 
amend  Bureau  of  Land  Management 
(BLM)  mineral  resources  regulations  to 
increase  fees  and  to  impose  new  fees  to 
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cover  BLM's  costs  of  processing  certain 
documents  relating  to  its  minerals 
programs.  The  primary  piupose  of  this 
rule  is  to  charge  those  who  benefit  from 
these  minerals  programs,  rather  than  the 
general  public,  the  costs  of  BLM 
minerals  documents  processing.  In 
response  to  public  requests  for 
additional  time,  BLM  extends  the 
comment  period  60  days  from  the 
original  comment  period  closing  date  of 
February  13,  2001,  to  the  extended 
comment  period's  closing  date  of  April 
16,  2001. 

DATES:  Send  your  comments  to  BLM  on 
or  before  April  16,  2001  to  assure  BLM 
will  consider  them  in  preparing  the 
final  rule. 

ADDRESSES:  Send  your  comments  to  the 
Bureau  of  Land  Management 
Administrative  Record,  Room  401  LS, 
1849  C  Street,  NW.,  Washington,  DC 
20240,  or  hand  deliver  comments  to  the 
Bureau  of  Land  Management 
Administrative  Record,  Room  401,  1620 
L  Street,  NW.,  Washington  DC.  For 
information  about  filing  comments 
electronically,  see  the  SUPPLEMENTARY 
INFORMATION  section  under  "Electronic 
access  and  filing  address." 

FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  about  fluid  minerals  (oil,  gas, 
geothermal  resources)  call  Kermit 
Witherbee  at  (202)  452-0335.  For 
questions  about  solid  minerals, 
including  coal,  Durga  Rimal  at  (202) 
452-0372.  If  you  require  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  the  Federal 
Information  Relay  Service  at  1-800- 
877-8339  between  8:00  a.m.  and  4:00 
p.m.  Eastern  time,  Monday  through 
Friday,  excluding  Federal  holidays. 

SUPPLEMENTARY  INFORMATION: 

Electronic  Access  and  Filing  Address 

You  can  view  an  electronic  version  of 
this  proposed  rule  at  BLM's  Internet 
home  page:  www.blm.gov.  You  can  also 
comment  via  the  Internet  at: 
WOComment@wo.blm.gov.  Please 
include  "Attention:  AC64"  and  your 
name  and  return  address  in  your 
Internet  message.  If  you  do  not  receive 
a  confirmation  from  our  system  that  we 
have  received  your  Internet  message, 
contact  us  directly  at  (202)  452-5030. 

Written  Comments 


Written  comments  on  the  proposed 
rule  should: 

A.  Be  specific: 

B.  Be  confined  to  issues  pertinent  to 
lie  proposed  rule; 

C.  Explain  the  reason  for  any 
recommended  change;  and 


D.  Reference  the  specific  section  or 
paragraph  of  the  proposal  you  are 
addressing. 

The  BLM  may  not  necessarily 
consider  or  include  in  the 
Administrative  Record  for  the  final  rule 
comments  which  BLM  receives  after  the 
close  of  the  comment  period  (See  DATES) 
or  comments  delivered  to  an  address 
other  than  those  listed  above  (See 
ADDRESSES). 

You  can  review  comments,  including 
names,  street  addresses,  and  other 
contact  information  of  respondents  at 
this  address  diuing  regular  business 
hours  (7:45  a.m.  to  4:15  p.m.),  Monday 
through  Friday,  except  Federal  holidays. 
If  you  are  an  individual  respondent  you 
may  request  confidentiality.  If  you 
request  that  BLM  consider  withholding 
your  name,  street  address,  and  other 
contact  information  (such  as:  Internet 
address,  FAX  or  phone  number)  from 
public  review  or  from  disclosure  under 
the  Freedom  of  Information  Act,  you 
must  state  this  prominently  at  the 
begiiming  of  your  comment.  BLM  will 
honor  requests  for  confidentiality  on  a 
case-by-case  basis  to  the  extent  allowed 
by  law.  BLM  will  make  available  for 
public  inspection  in  their  entirety  all 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses. 

Dated:  February  6,  2001. 
PietdeWilt, 

Acting  Assistant  Secretary,  Land  and 
Minerals  Management. 
[FR  Doc.  01-3739  Filed  2-12-01;  8:45  am] 

BHJJNG  COOE  4310-S4-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  00-39;  FCC  01-24] 

Broadcast  Services;  Radio  Stations, 
Television  Stations 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  In  this  document,  the 
Commission  explores  the  issues  and 
concerns  raised  by  parties  regarding 
DTV  reception  capability,  and  we 
propose  to  require  that  certain  types  of 
new  television  sets  have  the  capability 
to  demodulate  and  decode  over-the-air 
DTV  signals  by  a  date  certain.  We  also 
seek  comment  on  how  best  to 
implement  such  a  requirement, 
including  alternatives  for  phasing-in 


DTV  reception  capability  in  a  maimer 
that  would  minimize  costs  for  both 
manufacturers  and  consimiers.  Finally, 
we  propose  to  adopt  labeling 
requirements  with  respect  to  television 
receivers  that  are  not  capable  of 
receiving  over-the-air  broadcast 
television  signals  but,  instead,  are 
intended  for  use  only  with  cable 
television  reception. 
DATES:  Comments  are  due  by  April  6, 
2001;  reply  comments  are  due  by  May 
7,  2001. 

ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  SW., 
Washington,  DC.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roger  Holberg,  or  Mania  Baghdadi,  Mass 
Media  Bureau,  Policy  and  Rules 
Division,  (202)  418-2120  or  Alan 
Stillwell  or  Bruce  Franca,  Office  of 
Engineering  and  Technology,  (202)  418- 
2470. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Further  Notice  of 
Proposed  Rule  Making  ("FNPRM")  in 
MM  Docket  No.  00-39,  FCC  01-24, 
adopted  January  18,  2001,  and  released 
January  19,  2001.  The  complete  text  of 
this  docimient  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center,  Room  CY-A257.  445  12th  Street. 
SW.,  Washington,  DC.  and  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service  (202)  857-3800,  445  12th  Street, 
SW.,  Room  CY-B402,  Washington,  DC. 
The  FNPRM  is  also  available  on  the 
Internet  at  the  Commission's  website: 
h  tip  J lwvfw.jcc.gov. 

Synopsis  of  Further  Notice  of  Proposed 
Rule  Making 

/.  Background 

1.  In  the  Commission's  digital 
television  proceeding  (MM  Docket  No. 
87-268)  we  repeatedly  indicated  our 
intent  to  hold  periodic  reviews  of  the 
progress  of  the  conversion  to  digital 
television  and  to  make  such  mid-course 
corrections  as  were  necessary  to  ensure 
the  success  of  that  conversion.  In  the 
Fifth  Report  and  Order,  62  FR  26966. 
May  16. 1997  ("SR&O"),  we  stated  that 
we  wovdd  conduct  such  a  review  every 
two  years.  We  commenced  this,  the  first, 
periodic  review,  with  a  Notice  of 
Proposed  Rule  Making  ("NPRM"), 
adopted  March  6,  2000  (65  FR  15600, 
March  23,  2000).  In  that  NPRM  vie 
stated  that  the  conversion  is  progressing 
and  that  television  stations  are  working 
hard  to  convert  to  digital  television.  We  ' 
invited  comment  on  several  issues  that 
we  considered  essential  to  be  resolved 
in  order  to  ensure  that  progress 
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continued  and  that  potential  sources  of 
delay  were  eliminated.  In  a  Report  and 
Order  ("R60"},  also  adopted  January 
18,  2001,  in  this  proceeding  we  resolved 
a  niunber  of  issues  raised  in  the  initial 
NPBM.  We  also  adopted  this  FNPRM  in 
order  to  solicit  comment  on  the  issues 
of  whether  and,  if  so.  how  to  implement 
a  DTV  receiver  requirement,  whether  to 
require  labels  on  all  DTV  receivers 
designed  for  use  only  with  a  signal 
source  other  than  broadcast  (e.g.,  cable, 
DBS,  etc.),  and  whether  to  update  our 
current  DTV  standard  to  reflect 
amendments  to  the  ATSC  DTV  Standard 
that  have  been  made  since  we 
substantially  incorporated  that  standard 
into  ova  rules. 

n.  Discussion 

2.  In  response  to  the  NPRM  in  this 
proceeding,  a  number  of  parties  have 
argued  that  the  Commission  should 
require  digital  reception  capability  in  all 
receivers,  aside  from  particular 
performance  thresholds.  Their 
comments  also  implicated  the  accurate 
identification  and  marketing  of  receivers 
with  various  capabilities.  In  addition, 
consumer  advocates  have  complained 
that  any  requirement  that  all  receivers 
contain  digital  reception  capability 
places  an  imdue  burden  on  consumers, 
and  particularly  low-income  consiuners. 
These  comments  have  raised  pertinent 
questions  on  which  we  will  seek  further 
information  and  comment  to  develop  a 
full  record  on  the  current  pertinence  of 
such  recommendations. 

3.  DTV  Receiver  Standards— DTV 
Demodulation  Requirement.  The  NAB 
and  the  NABA  submit  that  the 
Commission  should  adopt  rules 
requiring  every  new  television  receiver 
sold  to  include  the  capability  to  receive 
DTV  signals.  The  NAB  states  that  this 
requirement  is  needed  because  market 
forces  are  not  working  to  effect  DTV 
receiver  penetration  except  at  an 
extremely  slow  pace.  It  observes  that 
current  DTV  receivers  are  not  in  the 
marketplace  in  great  numbers  and 
existing  sales  volume  of  DTV  receivers 
will  not  support  the  timely  conversion 
and  recovery  of  spectrum  envisioned  by 
the  Commission  and  Congress.  The  NAB 
and  the  NABA  argue  a  requirement  that 
new  TV  receivers  be  capable  of  tuning 
DTV  channels  is  therefore  needed  to 
push  the  transition  along  quickly.  They 
specifically  propose  that  the 
Commission  require  all  new  television 
receivers  thirteen  inches  and  greater  in 
diagonal  screen  size  to  be  capable  of 
receiving  all  frequencies  allocated  by 
the  Commission  to  television 
broadcasting,  including  all  NTSC  and 
all  DTV  channels.  Although  the  NAB 
and  NABA  conclude  the  increased 


biuden  on  consiuners  is  temporary  and 
thus  acceptable,  other  commenters  have 
concluded  otherwise.  The  Consumer 
Federation  of  America  (CFA)  argued 
that  a  tuner  requirement  would  place  a 
burden  on  consiuners,  especially  low- 
income  consumers  who  "may 
potentially  be  priced  out  of  the  market. 
*  *  •"  CFA  also  stated  that  "[wjithout 
more  programming  it  is  clear  that  there 
will  not  be  a  timely  and  complete 
transition  to  digital  television.  *  *  *" 

4.  The  NAB  argues  that  the 
Commission  has  authority  for  such 
action  under  the  All  Channel  Receiver 
Act  (ACRA),  and  that  there  is  precedent 
in  the  all  channel  television  receiver 
rules.  It  observes  that  the  Senate  Report 
accompanying  that  legislation  noted 
three  points  in  favor  of  promoting  UHF 
receivers  that  are  equally  applicable  to 
DTV:  (1)  That  this  is  a  unique  situation; 
(2)  while  there  will  be  an  increased  cost, 
it  is  expected  that  this  will  be 
substantially  reduced  once  the  benefits 
of  mass  production  are  fully  realized: 
and  (3)  in  any  event,  the  relatively  slight 
increase  in  cost  will  be  a  small  price  to 
pay  for  the  unlocking  of  the  *   *   * 
valuable  UHF  channels.  The  NAB 
submits  that  there  are  obvious  parallels 
to  DTV.  It  states  that  the  DTV  process 

is  a  unique  transition  of  the  entire 
television  system  to  digital  technology. 
The  NAB  and  NABA  state  that  while  the 
price  the  public  will  pay  to  purchase  an 
all  channel  receiver  will  initially  be 
higher,  the  costs  of  such  receivers  will 
fall  substantially  as  production 
increases.  And  finally,  they  state  that 
the  higher  costs  will  be  a  small  price  to 
pay  for  "unlocking"  the  valuable  DTV 
channels  and,  in  addition,  unlocking  the 
valuable  NTSC  chamiels  to  be  returned 
for  public  benefit  and  use. 

5.  In  addition,  in  their  reply 
comments  CEA  and  Thomson  argue  that 
the  ACRA  does  not  provide  the 
Conunission  authority  to  require  DTV 
tuners  in  every  set.  They  argue  that  in 
passing  the  ACRA,  Congress  only 
intended  to  ensure  the  viability  of  UHF 
broadcasting  and  that  it  did  not  foresee 
or  intend  to  accommodate  new  modes  of 
broadcasting,  particularly  digital 
broadcasting.  CEA  further  argues  that 
Congress  explicitly  considered  but 
rejected  empowering  the  Conunission 
generally  to  set  receiver  standards. 
Thomson  argues  that  in  the  DTV 
proceeding,  the  Commission  itself 
acknowledged  the  ACRA's  narrow  scope 
in  this  area  when  it  found  that  the  Act 
does  not  mandate  the  manufacture  of  so- 
called  dual-mode  receivers,  i.e., 
receivers  capable  of  receiving  both 
analog  and  DTV  signals. 

6.  As  NAB,  NABA  and  other 
commenters  observe,  DTV  receivers  are 


not  yet  available  in  the  market  in  large 
quantities,  and  certainly  not  in 
sufficient  volume  to  support  a  rapid 
transition  to  an  all-digital  broadcast 
television  service.  We  request  comment 
on  whether  a  requirement  to  include 
DTV  reception  capability  in  certain  new 
television  sets  could  help  to  develop  the 
production  volumes  needed  to  bring 
DTV  prices  down  to  where  they  are 
more  attractive  to  consumers  and 
thereby  promote  the  more  rapid 
development  of  high  DTV  set 
penetration.  In  peirticular,  we  seek 
comment  on  whether  we  should  require 
that  certain  types  of  TV  sets  have  the 
capability  to  demodulate  and  decode 
over-the-air  DTV  signals.  Under  such  a 
requirement,  TV  sets  would  have  to 
provide  useable  picture  and  sound 
commensurate  with  their  video  display 
and  audio  capabilities  when  receiving 
any  of  the  recognized  ATSC  video 
formats.  Such  a  requirement  would  not 
necessitate  full  HDTV  capability  in  TV 
sets.  For  example,  a  TV  set  that  had  only 
NTSC  level  display  capabilities  would 
only  have  to  be  able  to  demodulate  and 
decode  DTV  signals  and  present  them  ai 
a  standard  definition  display  level 
equivalent  to  its  NTSC  capabilities.  This 
capability  would  reduce  reliance  on 
analog  television  transmissions.  We  are, 
however,  concerned  about  the  potential 
impact  of  such  a  requirement  on 
consumers,  especially  low-income 
consumers.  We  therefore  seek  comment 
on  the  initial  projected  costs  of  such  a 
requirement  as  well  as  realistic 
estimates  of  those  costs  over  time.  We 
also  seek  comment  on  consumer 
television  receiver  purchasing  patterns, 
especially  those  of  low-income 
consumers. 

7.  We  request  comment  on  how  best 
to  implement  DTV  reception  capability 
requirements,  if  we  were  to  adopt  them. 
We  recognize  that  consumer  electronics 
manufacturers  would  need  time  to 
implement  such  a  requirement.  The  cost 
of  DTV  receiver  components  is  still 
relatively  high  and  it  would  not  be 
economically  feasible  at  this  point  to 
include  DTV  capability  in  smaller 
screen  receivers,  i.e.,  20  inches  or  less. 
In  this  regard,  we  understand  the  cost 
considerations  associated  with 
including  DTV  reception  capability  in 
TV  sets  now,  and  do  not  wish  to  impose 
undue  costs  on  consumers  or  disrupt  TV 
set  pricing  structure  or  the  availability 
of  TV  receivers  to  consumers.  One 
approach  to  minimize  the  impact  of 
such  a  requirement  would  be  to  phase 
it  in  over  time  to  take  advantage  of 
declining  costs  associated  with 
electronics  manufacturing  volumes  and 
apply  the  requirement  initially  only  to 
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receivers  with  large  screen  sizes,  e.g.,  32 
inches  and  above.  Such  receivers  are 
tjrpically  higher  priced  units  where  the 
cost  of  DTV  components  would  be  a 
smaller  percentage  of  the  cost  of  a 
receiver.  Each  manufacturer  would  be 
required  to  include  DTV  capability  in  an 
increasing  percentage  of  the  large  screen 
units  it  markets  each  year.  For  example, 
in  the  first  year  of  the  requirements,  20 
percent  or  some  other  percentage  of 
each  manufacturer's  large  screen  models 
would  be  required  to  have  DTV  receive 
capability  and  this  percentage  would 
increase  on  some  schedule  in 
subsequent  years.  Separate  set-top  DTV 
receiver  could  be  included  in  meeting 
the  reception  capability  requirements. 
As  the  costs  of  components  decrease, 
the  requirement  for  DTV  reception 
capability  could  be  applied  to  more 
units  each  year  by  reducing  the 
threshold  screen  size  and  by  increasing 
the  portion  of  units  that  would  have  to 
comply.  We  seek  conunent  on  what 
would  be  an  appropriate  minimum 
screen  size  for  an  initial  requirement 
and  the  schedule  for  extending  such 
requirements  to  other  receivers.  We  also 
request  comment  on  the  cost 
implications  of  DTV  reception 
capability  requirements  for  both 
consumers  and  manufacturers. 

8.  We  further  request  comment  on 
whether  any  DTV  reception  capability 
requirements  we  might  adopt  should  be 
based  on  percentages  of  the  models 
marketed  by  each  manufacturer,  rather 
than  units  of  production.  In  addition, 
we  invite  interested  parties  to  submit 
other  plans  that  would  result  in  new  TV 
receivers  being  equipped  with  DTV 
capability  that  would  result  in 
widespread  penetration  of  TV  receivers 
in  households  to  enable  the  transition 
from  analog  to  digital  TV  service 
consistent  with  the  intent  of  Congress  in 
47  U.S.C.  309(j)(14),  and  a  discussion  of 
the  likely  effectiveness  of  such 
alternative  plans. 

9.  With  regard  to  our  authority  to 
establish  requirements  for  DTV  receiver 
capabilities,  we  observe  that  47  U.S.C. 
303(s),  as  noted  above,  provides  the 
Commission  with  authority  to  require 
that  television  receivers  be  capable  of 
adequately  receiving  all  frequencies 
allocated  by  the  Commission  to 
television  broadcasting.  While  Congress 
in  1962  did  not  anticipate  the  advent  of 
digital  television  service,  a  plain 
language  reading  of  this  section  does  not 
limit  our  authority  to  analog  television 
receivers,  nor  does  it  limit  our  authority 
to  channels  in  the  UHF  band.  Inasmuch 
as  the  frequencies  allocated  to  television 
broadcasting  now  include  those 
channels  allotted  for  DTV  service,  47 
U.S.C.  303(s)  provides  the  Commission 


vtrith  authority  to  require  that  television 
receivers  be  capable  of  adequately 
receiving  those  channels.  Moreover,  the 
ACRA's  legislative  history  suggests  that 
Congress'  reasoning  in  enacting  the 
statute  supports  such  a  conclusion.  We 
seek  comment  on  how  to  construct  any 
DTV  tuner  requirement  consistent  with 
any  relevant  statutory  authority, 
including  47  U.S.C.  303(s)  and  any  other 
relevant  sections  of  the 
Communications  Act. 

10.  Receiver  Labeling.  Turning  to 
another  issue  concerning  digital 
television  receivers,  we  observe  that 
television  receivers  could  be  marketed 
that  do  not  have  the  capability  to 
receive  over-the-air  broadcast  signals. 
For  example,  receivers  intended  only  for 
use  in  receiving  cable  or  direct 
broadcast  satellite  service  might  not 
include  the  capability  to  tune  over-the- 
air  broadcast  television  signals.  While 
we  are  not  aware  of  any  such  receivers 
that  are  being  marketed  at  this  time, 
such  devices  would  be  permissible 
under  our  rules.  In  this  regard,  the  all- 
channel  reception  provisions  of  47  CFR 
15.117(b)  would  not  apply  to  receivers 
that  did  not  have  any  capability  for 
receiving  broadcast  signals.  We  expect 
that  consumers  will  continue  to  expect 
that  all  digital  television  receivers  will 
be  able  to  receive  over-the-air  digital 
broadcast  signals  and  that 
manu&cturers  therefore  will  continue  to 
equip  all  television  receivers  with  this 
capability.  If,  however,  manufacturers 
do  at  some  point  chose  to  produce 
receivers  that  can  be  used  with  digital 
cable  systems  but  cannot  receive  digital 
broadcast  signals,  we  believe  that 
consumers  should  be  so  notified  prior  to 
purchase.  We  therefore  intend  to 
explore  this  question  and  possible 
Commission  responses.  We  seek 
comment  on  whether  any  manufacturers 
are  producing  or  plan  to  produce  digital 
television  receivers  that  can  receive 
digital  cable  transmissions  but  are 
incapable  of  receiving  digital  broadcast 
signals  off-the-air.  We  also  seek 
conunent  on  whether  the  Commission 
should  require  any  digital  television 
receivers  that  cannot  receive  off-the-air 
digital  broadcast  signals  to  carry  a  label 
informing  consumers  of  this  limitation 
on  the  receivers'  functionality.  Parties 
supporting  such  a  labeling  requirement 
may  wish  to  propose  labels  keeping  in 
mind  our  goals  of  ease  of  understanding 
for  consumers  and  low  cost  and  ease  of 
compliance  for  manufacturers. 

11.  Update  of  the  DTV  Standard.  As 
indicated  above,  there  has  been  an 
update  to  the  ATSC  DTV  Standard  since 
1996.  when  we  adopted  it.  When  we 
incorporated  most  of  the  ATSC  DTV 
Standard  into  our  rules  by  reference,  we 


made  reference  to  the  version  of  that 
Standard  which  was  the  most  recent 
iteration  of  the  Standard  at  that  time. 
Specifically,  we  incorporated  by 
reference  "ATSC  Digital  Television 
Standard,  16  Sep  95."  However,  as 
commenters  noted,  this  standard  has 
been  updated  since  we  incorporated  it 
into  our  rules.  Accordingly,  we  seek 
comment  on  whether  we  should  revise 
our  rules  to  include  reference  the  March 
16,  2000,  amendment  to  the  standard. 
Commenters  favoring  revision  should 
specify  whether  we  should  refrain  from 
incorporating  any  parts  of  this  update, 
as  we  did  with  regard  to  the  eighteen 
video  format  constraints  in  the  original 
ATSC  DTV  Standard.  Additionally,  we 
specifically  do  not  plan  on  considering 
in  regard  to  updating  the  standard 
comments  urging  us  to  amend  the 
standard  with  regard  to  its  8  VSB 
modulation  component,  or  to 
fundamentally  change  the  standard  in 
any  other  way  such  as,  for  example,-  by 
prohibiting  its  use  of  interlaced 
scanning,  changing  the  audio 
component  of  the  standard,  or  altering 
its  frame  aspect  ratios. 

in.  Conclusion 

12.  At  the  outset  of  this  proceeding 
we  stated  that  the  conversion  to  digital 
is  progressing  and  television  stations  are 
working  hard  to  convert  to  DTV.  The 
comments  we  received  in  response  to 
the  NPRM  have  mostly  further 
confirmed  our  initial  impressions.  We 
believe  that  the  conversion  is,  indeed, 
making  progress  and  that  the  actions  we 
are  taking,  and  proposing,  herein  will 
hasten  this  transition.  Particularly,  our 
choice  of  an  early  channel  election  for 
commercial  licensees  and  our  decision 
not  to  require  replication  of  NTSC 
service  should  well  conduce  to  allowing 
stations  to  make  plans  and  purchase 
equipment  at  the  earliest  practicable 
times.  We  believe  that  specific  receiver 
performance  standards  are  neither 
necessary  nor  useful  at  this  time  but  we 
are  inclined  that  a  mandatory  phase-in 
of  a  DTV  reception  capability  in 
receivers  will  best  ensiue  the  rapid 
progress  of  the  transition  at  a  reasonable 
cost  to  consumers.  We  will  continue  to 
monitor  the  progress  toward  the  DTV 
conversion  and  will  in  future  reviews 
take  those  actions  needed  to  accomplish 
a  smooth  transition  by  December  31, 
2006. 

IV.  Administrative  Matters 

13.  Comments  and  Reply  Comments. 
Pursuant  to  47  CFR  1.415,  1.419, 
interested  parties  may  file  comments  on 
or  before  April  6,  2001,  and  reply 
comments  on  or  before  May  7,  2001. 
Comments  may  be  filed  using  the 
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Commission's  Electronic  Comment 
Filing  System  (ECFS)  or  by  filing  paper 
copies.  See  Electronic  Filing  of 
Doctunents  in  Rulemaking  Proceedings, 
63  FR  24,121  (1998). 

14.  Comments  filed  through  ECFS  can 
be  sent  as  an  electronic  file  via  the 
Internet  to  http://www.fcc.gov/e-file/ 
ecfs.html.  Generally,  only  one  copy  of 
an  electronic  submission  must  be  filed. 
In  completing  the  transmittal  screen, 
commenters  should  include  their  full 
name,  Postal  Service  mailing  address, 
and  the  applicable  docket  or  rulemaking 
niunber.  Parties  may  also  submit  an 
electronic  comment  via  e-mail.  To  get 
filing  instructions  for  e-mail  comments, 
commenters  should  send  an  e-mail  to 
ecfs@fcc.gov,  and  should  include  the 
following  words  in  the  body  of  the 
message,  "get  form  <your  e-mail 
address>."  A  sample  form  and 
directions  will  be  sent  in  reply. 

15.  Parties  who  choose  to  file  by 
paper  must  file  an  original  and  four 
copies  of  each  filing.  All  filings  must  be 
sent  to  the  Commission's  Secretary, 
Magalie  Roman  Salas,  Office  of  the 
Secretary,  Federal  Commimi cations 
Commission,  445  Twelfth  Street,  SW., 
TW-A325,  Washineton,  DC  20554. 

16.  Parties  who  choose  to  file  paper 
should  also  submit  their  comments  on 
diskette.  These  diskettes  should  be 
addressed  to:  Wanda  Hardy,  Paralegal 
Speciahst,  Mass  Media  Bureau,  Policy 
and  Rides  Division,  Federal 
Communications  Commission,  445 
Twelfth  Street.  SW.,  2-C221, 
Washington,  DC  20554.  Such  a 
submission  should  be  on  a  3.5  inch 
diskette  formatted  in  an  IBM  compatible 
format  using  Word  97  or  compatible 
software.  The  diskette  should  be 
accompanied  by  a  cover  letter  and 
should  be  submitted  in  "read  only" 
mode.  The  diskette  should  be  clearly 
labeled  with  the  commenter's  name, 
proceeding  (including  the  lead  docket 
number  in  this  case  (MM  Docket  No. 
00-39),  type  of  pleading  (comment  or 
reply  comment),  date  of  submission, 
and  the  name  of  the  electronic  file  on 
the  diskette.  The  label  should  also 
include  the  following  phrase  "Disk 
Copy — Not  an  Origiiml."  Each  diskette 
should  contain  only  one  party's 
pleadings,  preferably  in  a  single 
electronic  file.  In  addition,  commenters 
must  sent  diskette  copies  to  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  445  Twelfth  Street,  SW.,  CY-B402, 
Washington,  DC  20554. 

17.  Conunents  and  reply  comments 
will  be  available  for  public  inspection 
diuing  regular  business  hours  in  the 
FCC  Reference  Center,  Federal 
Commimications  Commission,  445 


Twelfth  Street,  SW.,  CY-A257, 
Washington,  DC  20554.  Persons  with 
disabiUties  who  need  assistance  in  the 
FCC  Reference  Center  may  contact  Bill 
Cline  at  (202)  418-0270,  (202)  418-2555 
TTY,  or  bcline@fcc.gov.  Comments  and 
reply  conunents  also  will  be  available 
electronically  at  the  Commission's 
Disabilities  Issues  Task  Force  web  site: 
www.fcc.gov/dtf.  Comments  and  reply 
conunents  are  available  electronically  in 
ASCII  text,  Word  97,  and  Adobe 
Acrobat. 

18.  This  dociunent  is  available  in 
alternative  formats  (computer  diskette, 
large  print,  audio  cassette,  and  Braille). 
Persons  who  need  documents  in  such 
formats  may  contact  Martha  Contee  at 
(202)  4810-0260,  TTY  (202)  418-2555, 
or  mcontee@fcc.gov. 

19.  Ex  Parte  Rules.  This  proceeding 
will  be  treated  as  a  "f>ermit-but- 
disclose"  proceeding,  subject  to  the 
"permit-but-disclose"  requirements 
under  47  CFR  1.1206(b),  as  revised.  Ex 
parte  presentations  are  permissible  if 
disclosed  in  accordance  with 
Commission  rules,  except  diuing  the 
Sunshine  Agenda  period  when 
presentations,  ex  parte  or  otherwise,  are 
generally  prohibited.  Persons  making 
oral  ex  parte  presentations  are  reminded 
that  a  memorandum  sununarizing  a 
presentation  must  contain  a  summary  of 
the  substance  of  the  presentation  and 
not  merely  a  listing  of  the  subjects 
discussed.  More  than  a  one  or  two 
sentence  description  or  the  views  and 
argiunents  presented  is  generally 
required.  See  47  CFR  1.1206(b)(2),  as 
revised.  Additional  rules  pertaining  to 
oral  and  written  presentations  are  set 
forth  in  section  47  CFR  1.1206(b). 

20.  Initial  Regulatory  Flexibility 
Analysis.  With  respect  to  this  FNPRM, 
an  Initial  Regulatory  Flexibility 
Analysis  (IRFA)  is  contained.  As 
required  by  the  Regulatory  Flexibility 
Act,  see  5  U.S.C.  603,  the  Commission 
has  prepared  an  IRFA  of  the  possible 
economic  impact  on  small  entities  of  the 
proposals  contained  in  this  FNPRM. 
Written  public  conunents  are  requested 
on  the  IRFA.  Conunents  on  the  IRFA 
must  be  filed  in  accordance  with  the 
same  filing  deadlines  as  comments  on 
the  FNPRM,  and  must  have  a  distinct 
heading  designating  them  as  a  response 
to  the  IRFA. 

21.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA).  the  Commission 
has  prepared  this  present  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
of  the  possible  significant  economic 
impact  on  small  entities  by  the  policies 
and  rules  proposed  in  this  FNPRM. 
Written  public  comments  are  requested 
on  this  IRFA.  Comments  must  be 
identified  as  responses  to  the  IRFA  and 


must  be  filed  by  the  deadlines  for 
comments  on  the  FNPRM  provided 
above.  The  Commission  will  send  a 
copy  of  the  FNPRM,  including  this 
IRFA.  to  the  Chief  Counsel  for  Advocacy 
of  the  Small  Business  Administration 
(SBA).  See  5  U.S.C.  603(a).  hi  addition, 
the  FNPRM  and  the  IRFA  (or  summaries 
thereof)  will  be  published  in  the  Federal 
Register. 

22.  Need  for,  and  Objectives  of,  the 
Proposed  Rules.  Beginning  in  1987,  the 
Commission  undertook  to  bring  the 
most  up-to-date  technology  to  broadcast 
television.  That  resulted  in  several 
Conunission  decisions  including  those 
adopting  a  digital  television  pTV) 
standard,  DTV  service  rules,  and  a  Table 
of  DTV  Allotments.  The  Table  of  DTV 
Allotments  provides  each  existing 
television  broadcaster  with  a  second 
channel  on  which  to  operate  a  DTV 
station  for  the  transition  period  after 
which  one  of  its  channels  will  revert  to 
the  government  for  use  in  other  services. 
The  transition  deadline  established  by 
Congress  is  December  31,  2006.  The 
Conunission  is  permitted  to  extend  that 
deadline  on  a  market-by-market  basis  if 
more  than  15  percent  of  viewers  will  be 
left  without  service  from  (1)  a  digital 
television  receiver;  (2)  an  analog 
television  receiver  equipped  with  a 
digital/analog  converter;  or  (3)  a  multi- 
chaimel  video  provider  that  carries  local 
broadcast  stations.  The  Conunission  is 
issuing  this  FNPRM  to  explore  whether 

a  requirement  to  include  DTV  reception 
capability  in  new  television  sets  would 
help  develop  the  production  voliunes 
needed  to  bring  DTV  receiver  prices 
down  quickly  to  where  they  are  more 
attractive  to  consumers  and  thereby 
promote  the  more  rapid  development  of 
high  DTV  set  penetration,  enabling 
compliance  with  the  statutory  transition 
deadline. 

23.  Legal  Basis.  This  FNPRM  is 
adopted  piusuant  to  sections  1,  2(a), 
4(i),  7,  and  303  of  the  Communications 
Act,  47  U.S.C.  151, 152(a).  154(i).  157. 
and  303. 

24.  Description  and  Estimate  of  the 
Number  of  Small  Entities  To  Which  the 
Proposed  Rules  Will  Apply.  The  RFA 
directs  agencies  to  provide  a  description 
of,  and,  where  feasible,  an  estimate  of 
the  number  of  small  entities  that  may  be 
affected  by  the  proposed  rules,  if 
adopted.  "The  RFA  defines  the  term 
"small  entity"  as  having  the  same 
meaning  as  the  terms  "small  business," 
"small  organization,"  and  "small 
governmental  jurisdiction."  In  addition, 
the  term  "small  business"  has  the  same 
meaning  as  the  term  "small  business 
concern"  imder  section  3  of  the  Small 
Business  Act.  A  small  business  concern 
is  one  which:  (1)  Is  independently 
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owned  and  operated;  (2)  is  not 
dominant  in  its  field  of  operation;  and 
(3)  satisfies  any  additional  criteria 
established  by  the  SBA. 

25.  Pursuant  to  5  U.S.C.  601(3).  the 
statutory  definition  of  a  small  business 
applies  "unless  an  agency,  after 
cxinsultation  with  the  Office  of 
Advocacy  of  the  [SBA]  and  after 
opportunity  for  public  comment, 
establishes  one  or  more  definitions  of 
such  term  which  are  appropriate  to  the 
activities  of  the  agency  and  publishes 
such  definition(s)  in  the  Federal 
Register."  A  "small  organization"  is 
generally  ""any  not-for-profit  enterprise 
which  is  independently  owned  and 
operated  and  is  not  dominant  in  its 
field."  Nationwide,  as  of  1992,  there 
were  approximately  275,801  small 
organizations.  "Small  governmental 
jurisdiction"  generally  means 
"governments  of  cities,  counties,  towms, 
townships,  villages,  school  districts,  or 
special  districts  with  a  population  of 
less  than  50.000."  As  of  1992.  there 
were  approximately  85,006  local 
governments  in  the  United  States.  This 
niunber  includes  38,978  counties,  cities, 
and  towns;  of  these,  37,566,  or  96 
percent,  have  populations  of  fewer  than 
50,000.  The  Census  Bureau  estimates 
that  this  ratio  is  approximately  acciuate 
for  all  governmental  entities.  Thus,  of 
the  85,006  governmental  entities,  we 
estimate  that  81,600  (91  percent)  are 
small  entities. 

26.  Rules  adopted  in  this  proceeding 
could  apply  to  manufacturers  of  DTV 
receiving  equipment  and,  particularly, 
television  receivers.  The  SBA  has 
developed  a  definition  of  small  entity 
for  manufacturers  of  household  audio 
and  video  equipment  (SIC  3651).  This 
includes  all  such  companies  employing 
750  or  fewer  employees.  The 
Commission  has  not  developed  a 
definition  of  small  entities  applicable  to 
manufacturers  of  electronic  equipment 
used  by  consumers,  as  compared  to 
industrial  use  by  television  licensees 
and  related  businesses.  Therefore,  we 
will  utilize  the  SBA  definition 
applicable  to  manufacturers  of 
Household  Audio  and  Visual 
Equipment.  According  to  the  SBA's 
regulations,  a  household  audio  and 
visual  equipment  manufacturer  must 
have  750  or  fewer  employees  in  order  to 
qualify  as  a  small  business  concern. 
Census  Bureau  data  indicate  that  there 
are  410  U.S.  firms  that  manufacture 
radio  and  television  broadcasting  and 
communications  equipment,  and  that 
386  of  these  firms  have  fewer  than  500 
employees  and  would  be  classified  as 
small  entities.  The  remaining  24  firms 
have  500  or  more  employees;  however, 
we  are  unable  to  determine  how  many 


of  those  have  fewer  than  750  employees 
and  therefore,  also  qualify  as  small 
entities  under  the  SBA  definition. 
Furthermore,  the  Census  Bureau 
category  is  very  broad  and  specific 
figures  are  not  available  as  to  how  many 
of  these  firms  are  exclusive 
manufacturers  of  television  equipment, 
and  particularly  television  receivers,  for 
consumers  or  how  many  are 
independently  owned  and  operated.  We 
conclude  that  there  are  approximately 
386  small  manufacturers  of  television 
equipment  for  consumer/household  use 
but.  in  any  even,  no  more  than  410  are 
small  entities. 

27.  Description  of  Projected 
Reporting,  Recordkeeping,  and  Other 
Compliance  Requirements.  At  this  time, 
we  do  not  expect  that  the  proposed 
rules  would  impose  any  additional 
recordkeeping  or  recordkeeping 
requirements.  However,  compliance 
may  require  the  manufacture  of  some 
types  of  DTV  capable  receivers.  While 
this  would  have  an  impact  on 
manufacturers  of  television  receivers,  it 
will  be  similarly  costly  for  both  large 
and  small  manufacturers  and,  in  any 
event,  the  cost  will  ultimately  be  borne 
by  the  consumer.  We  seek  comment  on 
whether  others  perceive  a  need  for 
extensive  recordkeeping. 

28.  Steps  Taken  to  Minimize 
Significant  Impact  on  Small  Entities, 
and  Significant  Alternatives  Considered. 
The  RFA  requires  an  agency  to  describe 
any  significant  alternatives  that  it  has 
considered  in  reaching  its  proposed 
approach,  which  may  include  the 
following  four  alternatives  (among 
others):  (1)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities;  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
under  the  rule  for  small  entities;  (3)  the 
use  of  performance,  rather  than  design, 
standards:  and  (4)  an  exemption  fitim 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities. 

29.  The  FNPflM  recognizes  that  if  the 
Commission  were  to  require  DTV 
reception  capability  in  new  television 
receivers  that  action  would  pose  new 
burdens  on  consumer  electronics  . 
manufactiuers,  especially  in  the  initial 
period  when  production  volumes  are 
relatively  low.  The  FNPRM  further 
observes  that  the  cost  considerations 
associated  with  DTV  reception 
capability  are  such  that  it  could  not  be 
economically  feasible  at  this  point  in 
time  to  include  DTV  capability  in 
smaller  screen  receivers,  i.e.,  20  inches 
or  less.  We  believe  that  as  production 
increases,  the  price  an*d  size  of  the 


components  needed  for  DTV  reception 
will  decline  substantially,  so  that  the 
incremental  cost  of  including  that 
capability  in  TV  receivers  will 
eventually  become  low.  In  addition,  as 
the  goal  of  this  effort  is  to  convert 
broadcast  television  service  to  digital 
operation,  all  television  receivers  will 
have  to  be  able  to  receive  DTV  service 
at  the  end  of  the  transition. 

30.  In  order  to  minimize  the  impact  of 
a  DTV  reception  capability  requirement 
on  manufactiuers.  if  the  Commission 
were  to  conclude  that  one  were  needed, 
the  FNPRM  suggests  a  plan  by  which  the 
requirement  would  first  apply  to 
receivers  vriXh  large  screen  sizes,  i.e.,  32 
inches  or  larger.  Larger  screen  receivers 
generally  are  more  expensive  units,  so 
that  the  additional  cost  of 
manufacturing  them  with  DTV 
capability  would  be  a  much  lower 
percentage  of  the  total  cost  than  it 
would  for  smaller  screen  units.  As 
discussed,  the  requirement  would  apply 
to  only  a  small  portion  of  larger  screen 
receivers  at  first;  over  time  the 
percentage  of  units  that  would  have  to 
have  DTV  reception  capability  would 
increase  and  the  requirement  would 
also  be  extended  to  smaller  screen  units 
in  the  same  incremental  manner.  To 
minimize  the  impact  on  manufacturers, 
receivers  would  only  be  required  to 
have  the  capability  to  receive  and 
decode  over-the-air  DTV  signals.  Thus, 
TV  sets  subject  to  the  requirement 
would  only  have  to  provide  useable 
picture  and  sound  commensurate  with 
their  video  and  soimd  capabilities  when 
receiving  any  of  the  recognized  ATSC 
video  formats.  The  requirement  as 
proposed  woidd  not  mandate  full  HDTV 
capability  in  TV  sets.  We  also  requested 
comment  on  whether  we  should  base  a 
requirement  on  percentages  of  the 
models  marketed  by  each  manufacturer, 
rather  than  units  of  production.  This 
should  benefit  small  entities  by 
allowing  them  to  provide  DTV 
capability  in  their  larger  receivers,  with 
a  higher  profit  margin,  rather  than 
requiring  them  to  provide  such 
capability  across  their  product  line 
including  sets  where  the  market  is  more 
price  conscious  and  price  sensitive. 

31.  The  FNPRM  also  solicits  comment 
on  a  proposal  to  require  receiver 
manufacturers  to  label  as  such 
television  sets  that  are  not  capable  of 
receiving  over-the-air  DTV  broadcasts 
but  which,  instead  are  intended  for 
digital  use  only  in  conjunction  with 
cable  television  and/or  broadcast 
satellite  reception.  This  proposed 
requirement  is  intended  to  provide  the 
consuming  public  with  easily 
understandable  information  concerning 
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the  capabilities  of  the  receivers  being 
purchased. 

32.  The  principal  alternatives  for 
minimiring  the  impact  of  the  transition 
on  nianufact\irers  include  plans  that 
would  relax  the  schedule  for  the 
percentages  of  units  required  to  comply. 
The  FNPRM  requests  comments  on  this 
proposal  and  also  invites  interested 
parties  to  submit  alternatives.  The 
labeling  proposal  will  be  made  as 
simple  and  inexpensive  to  comply  with 
as  possible  to  minimize  the  impact  on 
small  entity  producers.  Comments  on 
how  it  may  be  made  even  simpler  are 
solicited. 

33.  Federal  Rules  that  May  Duplicate, 
Overlap,  or  Conflict  With  the  Proposed 
Rules.  None. 

34.  Initial  Paperwork  Reduction  Act 
Analysis.  This  FNPRM  may  contain 
either  proposed  or  modified  information 
collections.  As  part  of  our  continuing 
effort  to  reduce  paperwork  burdens,  we 
invite  the  general  public  to  take  this 


opportunity  to  comment  on  the 
information  collections  contained  in 
this  FNPRM,  as  required  by  the 
Paperwork  Reduction  Act  of  1996. 
Public  and  agency  comments  are  due  at 
the  same  time  as  other  comments  on  the 
FNPRM.  Comments  should  address:  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Conmiission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  collected; 
and  (c)  ways  to  minimize  the  burden  of 
the  collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
In  addition  to  filing  comments  with  the 
Secretary,  a  copy  of  any  comments  on 
the  information  collections  contained 
herein  should  be  submitted  to  Judy 
Boley,  Federal  Communications 
Conunission,  445  Twelfth  Street.  SW., 


Room  C-1804,  Washington.  DC  20554. 
or  via  the  Internet  to  jboley®f cc.gov  and 
to  Edward  C.  Springer,  OMB  Desk 
Officer.  10236  NEOB,  725  17th  Street, 
NW.,  Washington.  DC  20503  or  via  the 
Internet  to 
Edward.Springer@omb.eop.gov. 

II.  Ordering  Clauses 

35.  Piu^uant  to  the  authority 
contained  47  U.S.C.  151.  152(a),  154(i). 
157  and  303.  this  FNPRM  is  adopted. 

36.  The  Commission's  Consiuner 
Information  Biueau.  Reference  -^ 
Information  Center,  shall  send  a  copy  of 
this  FNPRM,  including  the  Initial 
Regulatory  Flexibility  Analysis,  to  the 
Chief  Coimsel  for  Advocacy  of  the  Small 
Business  Administration. 

Federal  Cominunications  Commission. 

Shirley  Suggs. 

Chief,  Publications  Branch. 

[FR  Doc.  01-3638  Filed  2-12-01;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Bitterroot  Rres  2000:  Post-Fire 
Recovery  Environmental  Impact 
Statement 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement. 

SUMMARY:  The  Bitterroot  National  Forest 
experienced  a  fire  season  of  historic 
proportions  in  2000.  Wildfires  burned 
307,000  acres  on  the  Bitterroot  National 
Forest  and  49.000  acres  on  private  and 
State  lands  in  Ravalli  Coimty.  Montana 
during  the  summer  of  2000.  The  fires 
destroyed  70  homes.  2  commercial 
properties,  and  167  outbuildings.  Much 
of  the  bum  occurred  in  the  low 
elevation  warm,  dry  ponderosa  pine/ 
Douglas-fir  forest  type  which  occurs 
along  much  of  the  wildland  urban 
interface.  Due  to  high  fuel  loads  prior  to 
the  fires,  these  warm,  dry  forest  types 
burned  at  severities  well  outside  their 
historic  range.  As  a  result  of  the  fires, 
fuel  loads  are  expected  to  increase 
dramatically  over  the  next  several 
decades  as  thousands  of  fire-killed  trees 
fall  over  and  accumulate  on  the  forest 
floor.  Much  of  this  fuel  build-up  will 
occur  in  the  wildland  urban  interface, 
setting  the  stage  for  future  fires  that 
could  threaten  life,  homes, 
improvements,  and  property.  The 
Department  of  Agricultiue.  Forest 
Service,  will  prepare  an  Enviroiunental 
Impact  Statmnent  (EIS)  to  reduce  fuels, 
improve  watershed  and  aquatic 
conditions,  revegetate  burned 
landscapes,  and  improve  forest  health 
on  the  Montana  portion  of  the  Bitterroot 
National  Forest.  The  Record  of  Decision 
will  disclose  how  the  forest  Service 
plans  to  treat  fuels  on  an  estimated 
60.000  biuned  acres  (about  20%  of  the 
biuned  acres  on  the  Montana  portion  of 
the  forest,  excluding  wilderness)  using  a 
variety  of  methods,  including 


commercial  timber  sales,  non- 
commercial thinning,  piling,  and 
burning,  prescribed  fire,  and 
stewardship  contracts.  The  priority 
areas  for  fuel  reduction  work  would  be 
the  burned  portion  of  the  wildland 
urban  interface,  in  warm  dry  forest 
communities,  and  selected  areas  where 
reforestation  is  proposed.  The  Record  of 
Decision  will  also  disclose  how 
watershed  and  aquatic  health  will  be 
improved  by  implementing  drainage 
improvement  measures  on 
approximately  400  roads  in  the  burned 
area.  Treatments  would  include 
reconstructing  existing  open  roads  to 
meet  Best  Management  P^ctices  (BMP) 
standards,  and  decompacting, 
recontouring,  and  restoring  the  natural 
drainage  pattern  on  certain  closed  roads 
which  are  not  needed  for  future  public 
or  management  access.  Fisheries  would 
be  improved  in  the  burned  drainages  by 
removing  man-made  barriers  that 
ciurently  fragment  native  fish 
populations,  and  adding  woody  debris 
to  streams  which  lacked  woody  material 
prior  to  the  fires.  Tree  seedlings  would 
be  planted  on  approximately  24,000 
acres  where  natural  regeneration  is  not 
expected  to  meet  desired  species 
compoution  and  tree  stocking  levels. 
The  Bitterroot  National  Forest  Land  and 
Resource  Management  Plan  (Forest 
Plan)  has  a  Forest-wide  standard  that 
states  "All  snags  that  do  not  present  an 
unacceptable  safety  risk  will  be 
retained".  The  Forest  Plan  is  proposed 
to  be  amended  specifically  for  this 
project  to  allow  cutting  snags  that  do 
not  represent  an  unacceptable  safety 
risk.  This  project  may  require  additional 
site-specific  amendments  to  the 
Bitterroot  Forest  Plan.  A  range  of 
alternative  responsive  to  significant 
issues  will  be  developed,  including  a 
no-action  alternative. 
DATES:  Comments  concerning  the  scope 
of  this  project  should  be  received  by  the 
Sula  Ranger  District,  Bitterroot  National 
Forest  by  March  15,  2001. 
ADDRESSES:  Please  send  vmtten 
comments  to:  Sula  Ranger  District, 
Bitterroot  National  Forest;  Attn:  Post- 
Fire  Recovery  EIS;  7338  Highway  93 
South;  Sula.  MT  59871. 
FOR  FURTHER  INFORMATION  CONTACT: 
Craig  Bobzien,  Darby/Sula  District 
Ranger,  telephone:  (406)  821-3201.  or 
Stuart  Lovejoy,  Post-Fire  Recovery  EIS 
Team  Leader,  Sula  Ranger  District.  7338 
Highway  93  South,  Sula.  MT  59871. 


telephone  (406)  821-3201.  email: 

sIovejoy@fs.fed.  us. 

SUPPLEMENTARY  INFORMATION:  Public 
participation  will  be  an  integral 
component  of  the  study  process,  and 
will  be  especially  important  at  several 
points  diuing  the  analysis.  The  first  is 
during  the  scoping  process.  The  Forest 
Service  will  be  seeking  information, 
comments  and  assistance  from  federal. 
State,  County,  and  local  agencies, 
individuals  and  organizations  that  may 
be  interested  in  or  affected  by  the 
proposed  activities.  The  scoping  process 
will  include:  (1)  Identification  of 
potential  issues,  (2)  identification  of 
issues  to  be  analyzed  in  depth,  and  (3) 
elimination  of  insignificant  issues  or 
those  which  have  been  covered  by  a 
previous  environmental  review.  Written 
scoping  comments  will  be  solicited 
through  a  scoping  package  that  will  be 
sent  to  the  project  mailing  list  and  local 
newspapers.  For  the  Forest  Service  to 
best  use  the  scoping  input,  comments 
shovdd  be  received  by  March  15.  2001. 
Preliminary  issues  identified  for 
analysis  in  the  EIS  include  the  potential 
effects  and  relationship  of  the  project  to 
fire  hazard  reduction,  water  quality, 
fisheries  and  reparian  areas,  wildlife 
habitat,  soil  productivity,  recreation, 
motorized  access,  scenery,  heritage 
resources,  sensitive  plants,  and  benefits/ 
costs  of  the  proposed  activities. 

Based  on  the  results  of  scoping  and 
the  resoiut:e  conditions  vnthin  the 
project  area,  alternatives  (including  a 
no-action  alternative)  will  be  develof)ed 
for  the  draft  EIS.  The  draft  EIS  is 
projected  to  be  filed  with  the 
Environmental  Protection  Agency  (EPA) 
in  May  2001.  The  final  EIS  is 
anticipated  in  September  2001. 

The  comment  period  on  the  draft  EIS 
will  be  45  days  from  the  date  that  the 
EPA  publishes  the  notice  of  availability 
in  the  Federal  Register. 

At  this  early  stage,  the  Forest  Service 
believes  it  is  important  to  give  reviewers 
notice  of  several  court  ruling  related  to 
public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  EIS's  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal,  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could 
have  been  raised  at  the  draft  EIS  stage,  . 
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but  that  are  not  raised  until  the 
completion  of  the  final  EIS.  may  be 
waived  or  dismissed  by  the  court.  City 
ofAngoon  v.  Hodel.  803  F.2nd  1016, 
1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris.  490  F.  Supp. 
1334, 1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  45- 
day  comment  period  on  the  draft  EIS,  so 
that  substantive  comments  and 
objections  are  made  available  to  the 
Forest  Service  at  a  time  when  they  can 
be  meaningfully  considered  and 
respond  to  them  in  the  final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  of  the  proposed  action, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  address  the  adequacy  of 
the  draft  EIS,  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  in 
40  CFR  1503.3.  in  addressing  these 
points. 

Permits/ Authorizations:  The  proposed 
action  will  require  one  or  more  site- 
specific  amendments  to  the  Bitterroot 
Forest  Flan.  Rodd  Richardson,  Forest 
Supervisor,  Bitterroot  National  Forest,  is 
the  responsible  official  for  the  Plan 
amendments. 

Responsible  Official:  Rodd 
Richdardson,  Forest  Supervisor, 
Bitterroot  National  Forest,  is  the 
responsible  official.  In  making  the 
decision,  the  responsible  official  will 
consider  the  comments;  responses; 
disclosure  of  enviroimiental 
consequences;  and  applicable  law, 
regulations,  and  policies.  The 
responsible  official  will  state  the 
rationale  for  the  chosen  alternative  in 
the  Record  of  Decision. 

Dated:  February  2.  2001. 
Rodd  Richardson, 
Forest  Supervisor. 
(FR  Doc.  01-3592  Filed  2-12-01;  8:45  am) 

■lUJNQ  CODE  3410-11-11 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Bar  T  Bar  and  Anderson  Springs 
Allotmerrt  Management  Plan  EIS 
Southwestern  Region,  Arizona, 
Coconirto  County,  Coconino  Natloiuil 
Forest 

AGENCY:  Forest  Service,  USDA. 
ACTKM:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

summary:  The  Coconino  National  Forest 
is  planning  to  prepare  an  Environmental 
Impact  Statement  on  a  proposal  to  issue 
term  grazing  permits  and  develop 
allotment  management  plans  for  the 
next  10  years  for  the  Bar  T  Bar  and 
Anderson  Springs  Allotments,  an  area 
encompassing  approximately  229,562 
acres  of  National  Forest  System  lands  on 
the  Blue  Ridge  and  Mormon  Lake 
Ranger  Districts  of  the  Coconino 
National  Forest,  Coconino  County, 
Arizona.  The  purpose  of  the  proposal  is 
to  analyze  the  effects  of  livestock 
grazing,  coordinate  livestock 
management  with  other  resource  needs, 
decrease  canopy  densities  in  pinyon- 
juniper  and  ponderosa  pine  vegetation 
types  in  historical  grasslands,  improve 
habitat  conditions  for  pronghom 
antelope,  increase  cool  season  plants, 
and  to  revise  the  allotment  management 
plans  (AMP's)  for  the  Bar  T  Baf  and 
Anderson  Springs  Allotments. 
DATES:  Comments  in  response  to  this 
Notice  of  Intent  concerning  the  scope  of 
the  analysis  should  be  received  in 
writing  on  or  before  March  15,  2001. 
ADDRESSES:  Send  written  comments  to 
USDA  Forest  Service,  Coconino 
National  Forest,  Larry  Sears,  District 
Ranger,  MogoUon  Rim  Center,  HC  31, 
Box  212,  Happy  Jack,  AZ  86024. 
Electronic  mail  may  be  sent  to 
ehumphrey@fs.fed.us.  See  the 
SUPPLEMENTARY  INFORMATION  section  for 
additional  information  about  electronic 
mailing. 

Responsible  Official:  Jim  Golden,  the 
Forest  Supervisor  of  the  Coconino 
National  Forest,  Supervisor's  Office, 
2323  E.  Greenlaw  Lane,  Flagstaff  AZ 
86004,  will  decide  what  actions  are 
most  appropriate  for  Bar  T  Bar  and 
Anderson  Springs  Allotment 
Management  Plan  EIS. 
FOR  FURTHER  INFORMATION  CONTACT:  Beth 
Humphrey,  Project  Leader,  (520)  477- 
2255. 

SUPPLEMENTARY  INFORMATION:  The  Forest 
Service  proposes  to  revise  the  allotment 
management  plans  on  the  Bar  T  Bar  and 
Anderson  Springs  Allotments  on  the 
Blue  Ridge  and  Mormon  Lake  Ranger 
Districts. 


The  environmental  analysis  process 
for  these  allotments  was  initiated  on 
January  4, 1999.  The  Diablo  Trust,  an 
incorporated  non-profit  land 
management  collaborative  team  in  the 
Flagstafi,  Arizona  area,  developed  the 
proposed  action.  The  proposed  action 
was  adopted  by  the  Forest  Service  to  be 
taken  through  the  National 
Environmental  Policy  Act  procedures. 
An  Interdisciplinary  Team  of  Forest 
Service  resource  specialists  was  selected 
based  on  proposed  management 
practices,  current  uses,  and  anticipated 
concerns  with  management  of  these 
allotments. 

The  proposed  action  proposes  to  issue 
term  grazing  permits  on  the  Bar  T  Bar 
and  Anderson  Springs  Allotments. 
Permitted  livestock  nuimbers  would  be 
18,050  Head  Months  on  the  Bar  T  Bar 
Allotment  and  6,036  Head  Month's  on 
the  Anderson  Springs  Allotment.  This 
plan  focuses  on  the  use  of  plant 
recovery  and  timing  of  grazing  and  rest 
to  achieve  goals,  rather  than  setting 
utilization  limits.  Planned  livestock 
grazing  would  be  used  to  meet 
management  objectives  and  to  provide 
for  maximum  flexibility  to  meet 
resource  needs.  Collaboration  between 
the  Forest  Service,  the  Diablo  Trust,  the 
permittees,  Arizona  State  Lands 
Department,  Arizona  Game  and  Fish 
Department,  and  Coconino  Coimty  is 
emphasized  in  meeting  desired 
conditions  for  the  area.  The  livestock 
grazing  strategy  on  the  Bar  T  Bar 
Allotment  woiild  use  a  combination  of 
rest  rotation  and  deferred  rotation 
grazing  with  a  season  of  use  from 
approximately  May  through  October 
each  year.  The  livestock  grazing  strategy 
on  the  Anderson  Springs  Allotment 
would  be  a  combination  of  deferred  rest- 
rotation  and  time-controlled  grazing 
fitim  approximately  June  through 
October  each  year. 

Grassland  restoration  and 
maintenance  treatments  are  proposed  on 
63,730  acres  in  pinyon-juniper 
woodland  and  ponderosa  pine 
vegetation  types  using  a  variety  of 
treatment  methods.  These  treatments  are 
proposed  to  restore  and  maintain  native 
grasslands,  increase  plant  cover  and 
litter,  improve  soil  conditions,  provide 
for  wildlife  movements,  and  increase 
plant  diversity,  especially  in  cool  season 
species.  Approximately  61.6  miles  of 
new  fencing,  19.8  miles  offence 
removal,  3.74  miles  offence 
reconstruction,  and  8.95  miles  of  fence 
replacement  are  proposed  which  would 
split  large  pastures,  provide  for 
improved  livestock  distribution,  provide 
for  increased  pasture  rest,  and  increase 
efficiency  in  livestock  management. 
Five  new  stock  ponds  are  proposed,  as 
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1  roll  as  reconstriction  of  two  existing 
1  rater  developments.  Existing  fences 
would  be  upgraded  to  wildlife 
specifications.  Approximately  19.0 
miles  of  road  maintenance  and 
reconstruction  is  proposed. 

During  the  public  comment  period  on 
the  Proposed  Action,  issues  were  raised 
that  resulted  in  the  development  of 
additional  alternatives  to  the  Proposed 
Action.  The  alternatives  differ  in  the 
type  of  grazing  strategy  used,  utilization 
levels,  permitted  niunbers  of  livestock, 
location  and  type  of  vegetation 
treatments,  amoimt  and  type  of 
structural  improvements,  and  levels  of 
monitoring  proposed.  The  alternatives 
are  briefly  described  below. 

•  No  Action  (Continue  Current 
Management) — ^The  current  livestock 
grazing  strategy  and  permitted  numbers 
would  continue  for  the  next  ten  years. 
A  new  10-year  term  grazing  permit 
would  be  issued  for  both  allotments  and 
a  new  allotment  management  plan 
would  be  written.  No  new  actions 
would  be  planned. 

•  No  Grazing — No  livestock  grazing 
would  be  allowed  for  the  next  10-year 

Eeriod.  Term  Grazing  Permits  would  not 
e  issued  for  either  allotment.  No  new 
actions  would  be  planned. 

•  Proposed  Action — The  actions 
proposed  above  would  be  implemented. 

•  Rest  Rotation  Grazing  Strategy  with 
Least  Fencing — The  current  livestock 
grazing  strategy  on  the  Anderson 
Springs  Allotment  would  be  changed  to 
a  rest-rotation  system.  Permitted 
livestock  numbers  would  be  reduced  on 
both  allotments  and  maximum 
allowable  utilization  levels  would  be 
reduced.  No  new  fencing  would  be 
constructed  on  the  Anderson  Springs 
Allotment,  and  new  fencing  proposed 
on  the  Bar  T  Bar  Allotment  would  be 
reduced  to  half  that  of  the  proposed 
action.  A  riparian  pasture  would  be 
constructed  around  Soldier  Annex  Lake. 
Five  study  plots  would  be  constructed 
to  provide  information  about  pronghom 
antelope  habitat.  No  road  maintenance 
is  proposed.  Vegetation  treatments 
would  be  modified,  with  approximately 
50,615  acres  of  grassland  restoration  and 
maintenance  proposed.  Water 
developments  would  remain  the  same 
as  proposed  in  the  Proposed  Action. 

•  Modified  Proposed  Action 
(Remapping) — The  proposed  action 
would  be  implemented  as  described 
above,  with  the  following  exceptions. 
Mapping  changes  resulted  in  a 
reduction  in  the  proposed  vegetation 
treatments  to  approximately  50,615 
acres.  A  riparian  pasture  would  be 
constructed  aroimd  Soldier  Annex  Lake. 
Five  pronghom  antelope  study  plots 
would  be  constructed.  The  livestock 


grazing  strategy  would  be  the  same  as 
proposed  in  the  Proposed  Action,  with 
the  same  permitted  livestock  numbers. 
A  range  of  maximum  utilization  levels 
would  be  set  for  both  allotments. 
Fences,  water  developments,  and  road 
and  trail  maintenance  would  be  the 
same  as  in  the  Proposed  Action. 

Decision  To  Be  Made 

The  Coconino  National  Forest 
Supervisor  is  the  Deciding  Official  for 
this  project.  He  will  decide  what  actions 
are  most  appropriate  for  managing  the 
Bar  T  Bar  and  Anderson  Springs 
Allotments  for  the  next  10  years.  The 
Forest  Supervisor  may  select  any  of  the 
management  alternatives  presented,  or 
may  select  a  management  alternative 
that  is  different  or  includes  portions  of 
these  alternatives.  If  a  livestock  grazing 
alternative  is  selected,  the  Forest 
Supervisor's  decision  will  include  the 
maximum  permitted  number  of 
livestock  for  these  allotments,  the 
grazing  strategy  to  use,  and  the  number 
and  type  of  range  structural  and  non- 
structiiral  improvements.  He  will  also 
approve  the  monitoring  plan  and 
authorize  a  10-year  Term  Permit  for 
livestock  grazing  on  this  allotment. 

Preluninary  Issues 

Issues  identified  previous  scoping 
efforts  included  effects  of  the  proposed 
action  on  habitat  for  pronghom  antelope 
on  Anderson  Mesa,  concern  with 
livestock  nvmibers  on  both  allotments, 
the  use  of  time-controlled  grazing  in 
some  areas  on  the  Anderson  Springs 
Allotment,  and  the  economics  of 
implementing  the  Proposed  Action. 

Piiblic  Involvement,  Rationale,  and 
Public  Meetings 

In  April  1999,  a  scoping  letter 
summarizing  the  proposed  action  was 
sent  out  to  a  mailing  list  of 
approximately  700  interested 
individuals.  "This  letter  invited  public 
comment  for  a  period  of  30  days.  The 
Proposed  Action  was  also  made 
available  through  the  Diablo  Trust's 
website  and  copies  of  the  proposed 
action  and  scoping  letter  were  placed  at 
several  locations  in  the  Flagstaff  area,  as 
well  as  at  the  Blue  Ridge  District  Office 
and  Happy  Jack  Visitor  Center. 
Additional  public  comments  were 
received  after  the  initial  comment 
period  and  have  been  accepted 
throughout  the  analysis  period.  An  open 
house  was  held  on  April  21, 1999  to 
familiarize  the  public  with  the  Proposed 
Action  and  to  solicit  public  comments, 
comments  received  during  this  scoping 
period  have  already  been  incorporated 
into  the  analysis. 


While  public  participation  in  this 
analysis  is  welcome  at  any  time, 
comments  received  within  30  days  of 
the  publication  of  this  notice  will  be 
especially  useful  in  the  preparation  of 
the  draft  and  final  EIS. 

Electronic  Access  and  Filing  Addresses 

Comments  may  be  sent  by  electronic 
mail  (e-mail)  to  ehumphrey@fs.fed.us. 
Please  reference  the  Bar  T  Bar  and 
Anderson  Springs  Allotment 
Management  Plan  EIS  on  the  subject 
line.  Please  include  your  name  and 
physical  mailing  address  with  your 
comments  so  documents  pertaining  to 
this  project  may  be  mailed  to  you. 

Estimated  Dates  for  Filing 

The  Draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  for 
public  review  in  March  2001.  At  that 
time,  EPA  will  publish  a  Notice  of 
Availability  of  the  draft  EIS  in  the 
Federal  Register.  The  conunent  period 
on  the  draft  EIS  will  be  45  days  bom  the 
date  the  EPA  publishes  the  Notice  of 
Availability.  It  is  very  important  that 
those  interested  in  the  management  of 
this  area  participate  at  that  time. 

The  final  EIS  is  scheduled  to  be 
completed  by  July  2001 .  In  the  final  ElS, 
the  Forest  Service  is  required  to  respond 
to  comments  and  responses  received 
during  the  comment  period  that  pertain 
to  the  environmental  consequences 
discussed  in  the  draft  EIS  and 
applicable  laws,  regulations,  and 
policies  considered  in  making  a 
decision  regarding  the  proposal. 

The  Reviewers  Obligation  To  Comment 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts. 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334,  1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so  that 
substantive  comments  and  objections 
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are  made  available  to  tbe  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  environmental  impact 
statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
national  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public,  participation  in  the 
environmental  review  process.  To  be  the 
most  helpful,  comments  on  the  draft 
environmental  impact  statement  should 
be  as  specific  as  possible  and  may 
address  the  adequacy  of  the  statement  or 
the  merits  of  the  alternatives  discussed 
(see  Council  of  Environmental  Quality 
Regulations  for  implementing  the    . 
procedural  provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3). 

In  addition.  Federal  court  decisions 
have  established  that  reviewers  of  draft 
environmental  impact  statements  must 
structure  their  participation  in  the 
envirormiental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewers'  position  and 
contentions.  Vermont  Yankee  Nuclear 
Power  Corp.  v.  MUX:,  435  US  519.  553 
(1978).  Environmental  objections  that 
could  have  been  raised  at  the  draft  stage 
may  be  waived  if  not  raised  until  after 
completion  of  the  final  envirormiental 
impact  statement.  City  of  Angoon  v. 
Model.  9th  Circuit.  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris,  490  F. 
Supp.1334.  1338  (E.D.  Wis.  1980).  The 
reason  for  this  is  to  ensure  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement 


Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Coimcil  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

Dated:  February  7,  2001. 
Karyl  Georgio, 
Acting  Forest  Supervisor. 
[FR  Doc.  01-3591  Filed  2-12-01;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  No.  67-2000] 

Foreign-Trade  Zone  115 — Beaumont, 
TX;  Application  for  Expansion; 
Amendment  of  Application — Sun  Pipe 
Line  Facility 

Notice  is  hereby  given  that  the 
application  by  the  Foreign-Trade  Zone 
of  Southeast  Texas,  Inc.,  grantee  of 
Foreign-Trade  Zone  115,  requesting 
authority  to  expand  its  zone  to  include 
a  petroleum  terminal  in  Nederland 
(Jefferson  County),  Texas,  (65  FR  77560, 
12/12/00),  has  been  amended  to  include 
nine  petroleum  product  storage  tanks 
within  the  tank  farm  area  of  the 
proposed  expansion  site.  The  nine  tanks 
are  currently  part  of  Subzone  116B,  Site 
4  (Fina).  This  proposal  would  remove 
them  trom  Subzone  116B  and  include 
them  within  Zone  115. 

The  application  remains  otherwise 
unchanged. 

The  comment  period  is  reopened 
until  February  21,  2001. 

Dated:  February  7,  2001. 
Dennis  Puccinelli, 
Executive  Secretary. 

[FR  Doc.  01-3639  Filed  2-12-01;  8:45  am] 
BHJJNG  CODE  381»-1)e-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Doctot  &-2001] 

Foreign-Trade  Zone  122— Corpus 
Cliristi,  TX  Application  for  Subzone 
Status  International  Resistive 
Company  Plant  (Resistors),  Corpus 
Christi,  Texas 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Port  of  Corpus  Christi 
Authority,  grantee  of  FTZ  122, 


requesting  special-purpose  subzone 
status  for  the  electronic  resistor 
manufacturing  plant  of  International 
Resistive  Company  (IRC)  (a  subsidiary 
of  TT  Group  PLC,  of  the  United 
Kingdom),  located  in  Corpus  Christi, 
Texas.  The  application  was  submitted 
pursuant  to  Uie  provisions  of  the 
Foreign-Trade  Zones  Act,  as  amended 
(19  U.S.C.  81a-81u),  and  the  regulations 
of  the  Board  (15  CFR  Part  400).  It  was 
formally  filed  on  February  6,  2001. 

The  IRC  plant  (8  acres/129,000  sq.  ft./ 
320  employees)  is  located  4222  South 
Staples  Street,  Corpus  Christi,  Texas. 
The  facility  is  used  to  produce 
electronic  resistors  (HTSUS# 
8533.29.0000.  8533.40.8000)  for  export 
and  the  domestic  market.  The 
production  process  involves  design, 
assembly,  testing,  and  warehousing. 
Components  purchased  from  abroad 
(representing  50  to  65%  of  overall 
value)  include:  silicone  adhesive, 
resistor  leads,  and  copper  conductors 
(duty  rate  range:  1-10%). 

FTZ  procedures  would  exempt  IRC 
from  Customs  duty  payments  on  the 
foreign  components  used  in  export 
production  (1%  of  shipments).  On  its 
domestic  sales,  the  company  would  be 
able  to  choose  the  duty  rate  that  applies 
to  finished  resistors  (duty  fi«e)  for  Uie 
foreign  inputs  noted  above.  No  local 
inventory  tax  exemption  is  included  as 
a  proposed  benefit.  The  application 
indicates  that  subzone  status  would 
help  improve  the  plant's  international 
competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  April  16,  2001.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  April  30,  2001). 

A  copy  of  the  application  and  the 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 

Office  of  the  Port  Director,  U.S. 
Customs  Service-Corpus  Christi,  Room 
305,  400  Mann  Street.  Corpus  Christi. 
TX  78401. 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  U.S. 
Department  of  Commerce,  Room  4008, 
14th  Street  &  Constitution  Avenue,  NW, 
Washington,  DC  20230-0002. 
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Dated:  February  6,  2001. 
Dennis  Puccinelli, 

Executive  Secretary. 

IFR  Doc.  01-3640  Filed  2-12-01;  8:45  am] 

BNJJNG  CODE  3510-OS-^ 


FEDERAL  TRADE  COMMISSION 
DEPARTMENT  OF  COMMERCE 

National  Telecommunications  and 
Information  Administration 

Request  for  Comment  and  Notice  of 
Public  Woritshop:  Electronic 
Signatures  in  Global  and  National 
Commerce  Act 

AGENCIES:  Federal  Trade  Commission, 
and  the  National  Telecommunications 
and  Information  Administration, 
Department  of  Commerce. 
ACTION:  Notice  requesting  public 
comment  and  academic  papers  and 
announcing  public  workshop. 

summary:  Section  105(b)  of  the 
Electronic  Signatures  in  Global  and 
National  Commerce  Act  ("ESIGN"  or 
"the  Act"),  Public  Uw  106-229,  114 
Stat.  464  (2000),  requires  the  Federal 
Trade  Commission  ("FTC"  or  "the 
Commission")  and  the  Secretary  of 
Commerce  to  study  and  report  to 
Congress  on  the  benefits  and  burdens  of 
requiring  consumer  consent  to  receive 
information  electronically  pursuant  to 
§  101(c)(l)(C)(ii).  In  connection  with 
preparing  this  report,  the  FTC  and  the 
National  Telecommunications  and 
Information  Administration  ("NTIA") 
seek  public  comment  and  academic 
papers  and  plan  to  hold  a  public 
workshop  to  inform  this  study. 
DATES:  Written  comments  and  papers 
are  requested  to  be  submitted  on  or 
before  March  16,  2001.  The  workshop 
will  be  held  on  April  3,  2001,  fi'om  8:30 
a.m.  until  5:00  p.m.,  at  the  Federal 
Trade  Commission,  600  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20580. 
ADDRESSES:  Six  hard  copies  of  each 
written  comment  or  paper  should  be 
submitted  to:  Secretary,  Federal  Trade 
Commission,  Room  H-159,  600 
Permsylvania  Ave.,  NW.,  Washington, 
DC  20580.  An  additional  copy  of  written 
comments  should  be  sent  to:  Salliaime 
Fortunato,  National 
Telecommunications  and  Information 
Administration,  Room  4716, 14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230.  Alternatively, 
comments  and  papers  may  be  submitted 
to  the  following  email  addresses:  "esign- 
study@ftc.gov"  and  "esign- 
8tudy@iitia.doc.gov."  The  content  of  any 
comments  or  papers  submitted  by  email 


should  be  organized  in  sequentially 
numbered  paragraphs.  All  submissions 
should  be  captioned  "ESIGN  Study- 
Comment  P004102." 

To  enable  prompt  review  and 
accessibility  to  the  public,  written 
comments  and  papers  also  should  be 
submitted  to  the  FTC,  if  possible,  in 
electronic  form,  on  a  3V2  inch  computer 
disk,  with  a  label  stating  the  name  of  the 
person  or  entity  submitting  the 
comment  and  ihe  name  and  version  of 
the  word  processing  program  used  to 
create  the  document.  Programs  based  on 
DOS  or  Windows  are  preferred.  Files 
from  other  operating  systems  should  be 
submitted  in  ASCII  text  format. 
Individual  members  of  the  public  filing 
comments  need  not  submit  multiple 
copies  or  comments  in  electronic  form. 

Written  comments  and  papers  will  be 
available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act,  5  U.S.C.  552,  and 
Commission  regulations,  16  CFR  4.9,  on 
normal  business  days  between  the  hours 
of  8:30  a.m.  and  5:00  p.m.  at  Room  130, 
Federal  Trade  Commission,  600 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20580.  The 
Commission  will  make  this  notice  and, 
to  the  extent  possible,  all  comments  or 
papers  received  in  electronic  form  in 
response  to  this  notice  available  to  the 
public  through  the  Internet  at  the 
following  addresses:  http://www.ftc.gov 
and  http://www.ntia.doc.gov. 
FOR  FURTHER  INFORMATION:  For  questions 
about  this  request  for  comment  and 
academic  papers  and  notice  of  public 
workshop,  contact:  April  Major, 
Attorney,  Division  of  Marketing 
Practices,  Bureau  of  Consumer 
Protection,  Federal  Trade  Commission, 
600  Pennsylvania  Avenue,  NW., 
Washington,  DC  20580,  telephone  202- 
326-2972;  Marianne  Schwanke, 
Attorney,  Division  of  Marketing 
Practices,  Bureau  of  Consumer 
Protection,  Federal  Trade  Commission, 
600  Pennsylvania  Avenue,  NW., 
Washington,  DC  20580,  telephone  202- 
326-3165;  or  Sallianne  Fortunato, 
Telecom  Policy  Analyst,  Office  of  Policy 
Analysis  and  Development,  National 
Telecommunications  and  Information 
Administration  (NTIA),  Room  4716, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230,  telephone  202- 
482-1880. 
SUPPLEMENTARY  INFORMATION: 

L  Background:  Electronic  Signatures  in 
Global  and  National  Commerce  Act 

On  ]\me  30,  2000,  Congress  enacted 
ESIGN  to  facilitate  the  use  of  electronic 
records  and  signatures  in  interstate  or 


foreign  commerce  and  to  remove 
uncertainty  about  the  validity  of 
contracts  entered  into  electronically. 
Under  the  Act,  businesses  that  are 
required  to  provide  or  make  available 
information  to  consumers  in  writing 
may  provide  consumers  with  that 
information  using  electronic  records 
only  if  the  consumer  affirmatively 
consents  in  a  manner  that  reasonably 
demonstrates  the  consumer's  ability  to 
access  the  electronic  record.  The  Act 
requires  the  Secretary  of  Commerce  and 
the  Federal  Trade  Commission  to  study 
the  burdens  and  benefits  of  this  specific 
consent  requirement  on  consumers  and 
electronic  commerce  and  submit  a 
report  to  Congress  by  June  30,  2001. 

n.  Statutory  Language  Requiring  a 
Report  to  Congress 

The  statutory  language  requiring  the 
Secretary  of  Commerce  and  the  Federal 
Trade  Commission  to  submit  a  report  to 
Congress  regarding  the  benefits  and 
burdens  of  requiring  consumer  consent 
to  electronic  transactions  is  found  in 
§  105  (b)  of  ESIGN  and  is  set  forth 
below. 

Sec.  105.  Studies 

*         *         *         *         •    ■ 

(b)  Study  of  Electronic  Consent.— Within 
12  months  after  the  date  of  the  enactment  of 
this  Act,  the  Secretary  of  Commerce  and  the 
Federal  Trade  Commission  shall  submit  a 
report  to  the  Congress  evaluating  any  benefits 
provided  to  consumers  by  the  procedure 
required  by  section  101(c)(l)(C)(ii):  any 
burdens  imposed  on  electronic  commerce  by 
that  provision;  whether  the  benefits  outweigh 
the  burdens;  whether  the  absence  of  the 
procedure  required  by  section  101(c)(l)(C)(ii) 
would  increase  the  incidence  of  fraud 
directed  against  consumers;  and  suggesting 
any  revisions  to  the  provision  deemed 
appropriate  by  the  Secretary  and  the 
Commission.  In  conducting  this  evaluation, 
the  Secretary  an'd  the  Commission  shall 
solicit  comment  from  the  general  public, 
consumer  representatives,  and  electronic 
commerce  businesses. 

The  language  of  §  105(b)  specifically 
limits  its  scope  to  §  101(c)(l)(C){ii) 
which  reads: 

Sec.  101(c)    Consumer  Disclosures 

(1)  Consent  to  Electronic  Records. — 
Notwithstanding  subsection  (a),  if  a  statute, 
regulation,  or  other  rule  of  law  requires  that 
information  relating  to  a  transaction  or 
transactions  in  or  affecting  interstate  or 
foreign  commerce  be  provided  or  made 
available  to  a  consumer  in  writing,  the  use 
of  an  electronic  record  to  provide  or  make 
available  (whichever  is  required)  such 
information  satisfies  the  requirement  that 
such  information  be  in  writing  if: 
***** 

(C)  the  consumer — 

***** 
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(^)  consents  electronically,  or  confirms  his 
or  her  consent  electronically.  In  a  manner 
that  reasonably  demonstrates  that  the 
consumer  can  access  information  in  the 
electronic  form  that  will  be  used  to  provide 
the  information  that  is  the  subject  of  the 
consent. 


In  summary,  if  a  statute,  regulation,  or 
other  rule  of  law  requires  information 
relating  to  a  transaction  to  be  provided 
or  made  available  to  a  constmier  in 
writing,  §  101(c)  allows  this  information 
to  be  provided  or  made  available 
electronically  only  if  certain  consumer 
protection  conditions  are  met.  Section 
101(c)(l)(C)(ii)  is  one  such  condition 
and  provides  that  the  consumer  must 
consent  electronically  or  confirm  his  or 
her  consent  electronically,  in  a  manner 
that  reasonably  demonstrates  the 
consumer's  ability  to  access  the 
information. 

Under  §  105(b),  the  Federal  Trade 
Commission  and  the  Secretary  of 
Commerce  are  tasked  with  submitting  to 
Congress  a  report  that  evaluates  five 
aspects  of  §  101(c)(l)(C)(u).  First,  we 
must  assess  the  benefits  to  consumers  of 
the  procedures  required  by 
§  101(c)(l)(C)(ii).  Second,  we  are  to 
identify  any  burdens  imposed  by  these 
pnxiedures.  Third,  we  must  balance  the 
benefits  and  biu'dens  and  discuss 
whether  the  benefits  outweigh  the 
burdens.  Fourth,  we  are  to  consider 
whether  the  absence  of  the  consent 
procedure  would  increase  consumer 
fraud.  Finally,  we  are  to  suggest 
improvements  or  changes  to  the 
statutory  language  that  we  deem 
appropriate. 

m.  Invitation  To  Comment 

The  FTC  and  NTIA  request  that 
interested  parties,  including  industry 
members,  electronic  commerce 
businesses,  consumer  representatives, 
law  enforcement,  regulatory  agencies, 
and  academics,  submit  written 
comments  on  any  issue  of  fact,  law,  or 
policy  that  may  inform  the  study  of  the 
procedure  required  by  §  101(c)(l)(C)(ii). 
We  invite  comment  on  ESIGN  generally 
to  inform  our  examination  of  the 
narrower  issues  associated  with  the 
consumer  consent  procedure  found  in 
§  101(c)(l)(C)(ii).  Please  provide  copies 
of  any  studies,  surveys,  research,  or 
other  empirical  data  referenced  in 
responses.  The  questions  set  forth  below 
are  intended  only  as  examples  of  the 
issues  relevant  to  our  examination. 
Commenters  are  invited  to  discuss  any 
relevant  issue,  regardless  of  whether  it 
is  identified  below. 


General  Issues 

1.  How  does  the  requirement  of 
section  101(c)(l)(C)(ii)  of  the  ESIGN  Act, 
that  businesses  allow  consumers  an 
opportimity  to  provide  consumer 
consent  or  confirmation  of  consent 
electronically  prior  to  providing 
consimiers  electronic  versions  of 
information,  affect  electronic 
commerce?  How  will  electronic 
commerce  be  affected  in  the  future  by 
this  requirement? 

2.  What  statutory  changes,  if  any, 
should  be  made  to  the  ESIGN  Act  to 
assist  businesses  and  consumers  in 
domestic  and/or  international  business 
markets  in  implementing  and  adapting 
to  the  consumer  consent  and  consent 
confirmation  provisions  imder  section 
101(c)(l)(C)(ii)oftheAct? 

3.  What,  if  any.  are  the  benefits  and 
burdens  to  consumers  and  electronic 
commerce  resulting  frtim  the  affirmative 
consent  provisions  in  the  statute?  Do 
any  such  benefits  outweigh  any 
burdens? 

4.  What,  if  any,  improvements  or 
changes  should  Congress  make  to  the 
statutory  language  of  section 
101(c)(l)(C)(ii)? 

5.  Are  there  any  additional  issues  that 
should  be  considered  dining  this  study? 

Business  Issues 

6.  If  your  business  provides 
information  electronically  to  consimiers 
that  is  required  by  law  to  be  in  writing, 
do  you  request  that  consumers  provide 
electronic  consent  or  confirm  their 
consent  before  the  electronic 
information  is  transmitted? 

7.  Describe  in  detail  the  method  used 
to  obtain  electronic  consumer  consent. 

8.  If  you  allow  consumers  to  provide 
electronic  consent  to  receive  legally- 
required  information  electronically, 
please  explain  whether  the  electronic 
consent  practice  of  your  business  is  a 
result  of  section  101(c)(l)(C)(ii)  of  the 
ESIGN  Act.  Explain  any  other  legal  basis 
for  this  practice. 

9.  For  what  types  of  transactions  do 
you  seek  electronic  consumer  consent  or 
confirmation  prior  to  sending 
information  electronically  that  is 
required  by  law  to  be  sent  to  consumers 
in  writing? 

10.  Provide  an  estimate  of  the 
percentage  of  business  transactions  you 
conduct  per  month  that  requires  the 
production  of  legally-required 
information  to  consumers  in  written 
form. 

11.  Does  your  business  incur 
additional  costs  directly  related  to 
providing  customers  with  the  option  of 
electronically  consenting  to  or 
confirming  the  consent  to  receive 


information  electronically,  whether  or 
not  you  provide  the  information 
pursuant  to  section  101(c)(l)(C)(ii)? 

12.  Are  there  burdens  associated  with 
providing  information  electronically  to 
consumers  that  is  required  by  law  to  be 
provided  to  them  in  written  form?  Are 
there  burdens  associated  with  allowing 
consumers  to  provide  electronic  consent 
or  confirmation  of  consent  prior  to 
receiving  the  electronic  information 
from  your  business  pursuant  to  section 
101(c)(l)(C)(u)? 

13.  Explain  any  economies  or  benefits 
to  your  business  resulting  from  the 
distribution  of  information 
electronically  to  consumers  (e.g.  storage, 
administrative  processing),  whether  or 
not  the  information  is  provided 
pursuant  to  section  101(c)(l)(C)(ii).  Are 
there  economies  or  benefits  related  to 
allowing  customers  to  provide 
electronic  consent  or  confirmation  of 
consent  prior  to  receiving  electronic 
information  as  required  by  ESIGN? 

14.  Do  the  benefits  of  providing 
electronic  versions  of  information  that  is 
legally  required  to  be  provided  in 
writing  outweigh  the  burdens  of 
allowing  consumers  an  opportunity  to 
provide  electronic  consent  or 
confirmation  of  consent  in  order  to 
receive  the  information? 

15.  Describe  any  feedback  you  have 
received  from  consumers  or  employees 
regarding  the  electronic  consumer 
consent  or  confirmation  procedures 
your  business  employs,  also  specifjring 
whether  the  procedures  are  those 
required  by  ESIGN  or  were  in  place 
prior  to  ESIGN. 

16.  Describe  the  methods  your 
business  uses  to  verify: 

A.  That  a  consumer's  consent  or 
confirmation  demonstrates  the 
consumer's  ability  to  access  the 
requested  information;  and 

B.  That  the  electronic  consents  and 
confirmations  are  provided  by  the 
customers  entitled  to  and  intended  to 
receive  the  electronic  information. 

17.  What  method,  if  any,  in  addition 
to  the  consent  procedure  in  section 
101(c)(l)(C)(ii)  of  the  ESIGN  Act  could 
be  employed  to  prevent  consumer 
fitiud?  Would  consumer  fraud  increase 
in  the  absence  of  the  consent  procedure 
of  section  101(c)(l)(C)(ii)? 

18.  With  regard  to  international 
business  transactions,  explain  whether 
your  company  requests  electronic 
consumer  consent  or  consent 
confirmation  prior  to  sending 
information  electronically  that  is 
required  to  be  provided  to  the  consumer 
in  written  form.  If  so,  explain  if  the 
method  has  had  positive  or  negative 
consequences  in  international 
commerce. 
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19.  If  your  business  does  not  provide 
consumers  the  opportunity  to  receive 
information  electronically  by  sending  an 
electronic  consent  or  consent 
confirmation,  explain  why  your 
business  does  not  provide  this 
opportunity.  Discuss  any 
implementation  problems. 

Consumer  Issues 

20.  As  a  consumer,  how  often  do  you 
conduct  electronic  transactions  in 
which  you  request  information 
electronically  or  agree  to  receive  legally- 
required  information  electronically? 

21.  Have  you  obtained  information 
electronically  that  was  required  by  law 
to  be  provided  to  you  in  writing?  If  so, 
did  the  company  or  business  provide  an 
opportunity  for  you  to  provide 
electronic  consent  or  confirm  your 
consent  before  sending  an  electronic 
version  of  the  information  to  you? 

22.  For  an  electronic  transaction  that 
provided  an  opportunity  for  you  to 
submit  electronic  consent  or  consent 
confirmation  before  you  received  the 
information  electronically,  describe  the 
effect  of  the  process  on  you  as  a 
consumer.  Were  you  made  aware  of  any 
legal  requirements  regarding  your 
options  to  receive  the  information  in  a 
different  maimer,  such  as  on  paper?  If 
so,  were  you  made  aware  of  the  legal 
requirements  before  you  consented  or 
confirmed  your  consent  to  receive  the 
information  in  an  electronic  format? 

23.  As  a  consumer,  what  are  the 
benefits,  if  any,  of  receiving  electronic 
versions  of  information  required  by  law 
to  be  provided  in  written  form? 

24.  Explain  whether  the  benefits  of 
receiving  electronic  versions  of 
information  outweigh  any  burdens 
associated  with  providing  electronic 
consent  or  consent  confirmation  prior  to 
receiving  the  information. 

Technology  Issues 

25.  Are  software  programs  that  enable 
consumers  to  provide  electronic  consent 
or  consent  confirmation  to  companies 
readily  available?  Describe. 

26.  What  technology  or  methods  are 
available  that  would  enable  companies 
to  verify  that  electronic  consent  or 
consent  confirmation  is  transmitted  by 
the  specific  persons  entitled  to  receive 
electronic  information? 

27.  Please  explain  whether  additional 
technology  is  necessary  to  accomplish 
either  the  electronic  consumer  consent 
or  company  verification  methods 
discussed  in  Questions  25  and  26, 
above. 

28.  Does  the  development  of  newer 
technologies  impact  the  implementation 
of  the  consumer  consent  and  consent 
confirmation  provisions  of  section 


101(c)(l)(C)(ii)  of  the  ESIGN  Act?  If  so, 
how. 

IV.  PubUc  Workshop 

Staff  of  the  FTC  and  NTIA  will 
conduct  a  public  workshop  to  discuss 
issues  raised  by  the  comments  received 
in  response  to  this  notice.  Notification 
of  interest  in  participating  in  the  public 
workshop  should  be  submitted  in 
writing,  separately  from  comments,  to 
April  Major,  Division  of  Marketing 
Practices,  Federal  Trade  Commission, 
600  Pennsylvania  Avenue,  NW., 
Washington,  DC  20580,  or  to  SalUanne 
Fortunato,  Telecom  Policy  Analyst, 
Office  of  Policy  Analysis  and 
Development,  National 
Telecommunications  and  Information 
Administration  (NTIA),  Room  4716, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington.  DC  20230.  We  will  select  a 
limited  number  of  parties  from  among 
those  who  submit  comments  to 
represent  the  significant  interests 
affected  by  the  issues  raised  in  the 
notice.  These  parties  will  participate  in 
an  open  discussion  of  the  issues, 
including  asking  and  answering 
questions  based  on  their  respective 
comments.  In  addition,  the  workshop 
will  be  open  to  the  general  public.  The 
discussion  will  be  transcribed  and  the 
transcription  placed  on  the  public 
record.  The  FTC  and  NTIA  will  consider 
the  views  and  suggestions  made  during 
the  workshop,  in  conjunction  with  the 
written  and  email  comments,  in 
formulating  its  report  to  Congress. 

Parties  will  be  selected  on  the  basis  of 
the  following  criteria: 

1.  The  parfy  submits  a  comment 
during  the  comment  period. 

2.  During  the  comment  period  the 
party  notifies  FTC  or  NTIA  of  its  interest 
in  participating  in  the  workshop. 

3.  The  party's  participation  would 
promote  a  beilance  of  interests  being 
represented  at  the  workshop. 

4.  The  parfy's  participation  would 
promote  the  consideration  and 
discussion  of  a  variefy  of  issues  raised 
in  this  notice. 

5.  The  parfy  has  expertise  in  activities 
affected  by  the  issues  raised  in  this 
notice. 

6.  The  number  of  parties  selected  will 
not  be  so  large  as  to  inhibit  effective 
discussion  among  them. 

7.  The  party  agrees  to  review  the 
comments  of  all  of  the  other  workshop 
participants  prior  to  the  workshop. 

The  workshop  will  be  held  on  April 
3,  2001,  from  8:30  a.m.  until  5:00  p.m., 
at  the  FTC,  600  Pennsylvania  Ave,  NW., 
Washington,  DC.  Prior  to  that  date, 
parties  selected  will  be  provided  with 
copies  of  the  comments  irom  all  other 


participants  selected  to  participate  in 
the  workshop. 

Public  Participation 

The  workshop  will  be  op>en  to  the 
public  and  is  physically  accessible  to 
people  with  disabilities.  To  facilitate 
entry  to  the  Federal  Trade  Commission 
buildingi  please  have  a  photo 
identification  available  and/or  a  U.S. 
Government  building  pass,  if  applicable. 
Any  member  of  the  public  wishing  to  . 
attend  and  requiring  special  services, 
such  as  sign  language  interpretation  or 
other  ancillary  aids,  should  contact 
Sallianne  Fortunato  at  least  three  (3) 
days  prior  to  the  meeting  via  the  contact 
information  provided  above. 

Donald  S.  Clark, 

Secretary,  Federal  Trade  Commissiop. 
Kathy  D.  Smith. 

Chief  Counsel,  National  Telecommunications 

and  Information  Administration. 

[FR  Doc.  01-3609  Filed  2-12-01;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Idaho 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Idaho.  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  86  Stat.  770)  requires  that  public 
notice  of  these  meeting  be  announced  in 
the  Federal  Register. 
DATES:  Tuesday,  March  20,  2001,  8:00 
a.m.-6:00  p.m.;  Wednesday,  March  21, 
2001,  8:00  a.m.-5:00  p.m. 

Public  participation  sessions  will  be 
held  on:  Tuesday,  March  20,  2001, 
12:15-12:30  p.m,  5:45-6:00  p.m.; 
Wednesday.  March  21.  2001.  11:45- 
12:00  noon,  4:05-4:20  p.m. 

These  times  are  subject  to  change  as 
the  meeting  progresses.  Please  check 
with  the  meeting  facilitator  to  confirm 
these  times. 

ADDRESSES:  Doubletree  Hotel 
Downtown,  1800  Fairfax,  Boise,  Idaho 
83702.(208)  344-7691. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Wendy  Lowe,  INEEL  Cab  Facilitator, 
Jason  Associates  Corporation,  477 
Shoup  Avenue,  Suite  205,  Idaho  Falls, 
ED  83402,  Phone  (208)  522-1662  or  visit 
the  Board's  Internet  home  page  at  http:/ 
/www.ida.net/users/cab. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
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to  DOE  and  its  regxilators  in  the  areas  of 
future  use.  cleanup  levels,  waste 
disposition  and  cleanup  priorities  at  the 
INEEL. 

Tentative  Agenda:  (Agenda  topics 
may  change  up  to  the  day  of  the 
meeting.  Please  contact  Jason  Associates 
for  the  most  current  agenda  or  visit  the 
CAB's  Internet  site  at  www.ida.net/ 
users/cab). 

Presentations  on  the  following: 

•  Remedial  Investigation/Feasibility 
Study  data  collection  in  the  Subsurface 
Disposal  Area 

•  Groimdwater  pliune  below  the 
Idaho  Nuclear  Technology  and 
Engineering  Center 

•  Ciomprehensive  Facilities  and  Land 
Use  Plan 

•  5-Year  Update  to  the  Spent  Nuclear 
Fuel  Environmental  Impact  Statement 
Voluntary  Consent  Order 

•  Environmental  Assessment  for  the 
Deactivation,  Decommissioning,  and 
Dismantlement  of  a  portion  of  Building 
CPP-603A  at  Idaho  Nuclear  Technology 
and  Engineering  Center 

Brie&igs  on  the  following: 

•  Status  of  the  Yucca  Mountain 
Environmental  Impact  Statement 

Presentation  ana  develop 
reconunendations  on: 

•  Budget  priorities  for  FY  2003  under 
a  restricted  budget 

•  Wildfire  Environmental  Assessment 

•  Subsurface  Science  Initiative  and 
the  Vadose  Zone  Research  Roadmap 

Discussion  of  the  following: 

•  A  Site  Specific  Advisory  Board 
Workshop  on  Alternatives  to 
Incineration 

Public  Participation:  This  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Board  facilitator 
either  before  or  after  the  meeting. 
Individuals  who  wish  to  make  oral 
presentations  pertaining  to  agenda  items 
should  contact  the  Board  Chair  at  the 
address  or  telephone  number  Listed 
above.  Request  must  be  received  five 
days  prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer,  Jerry 
Bowman,  Assistant  Manager  for 
Laboratory  Development,  Idaho 
Operations  Office,  U.S.  Department  of 
Energy,  is  empowered  to  conduct  the 
meeting  in  a  bshion  that  will  bcilitate 
the  orderly  conduct  of  business.  Every 
individual  wishing  to  make  public 
comment  will  be  provided  equal  time  to 
present  their  comments.  Additional 
time  may  be  made  available  for  public 
comment  diuing  the  presentations. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190.  Forrestal 


Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585  between 
9:00  a.m.  and  4:00  p.m.,  Monday 
through  Friday  except  Federal  holidays. 
Minutes  will  also  be  available  by 
writing  to  Ms.  Wendy  Lowe,  INEEL  CAB 
Facilitator,  Jason  Associates 
Corporation,  477  Shoup  Avenue,  Suite 
205,  Idaho  Falls,  ID  83402  or  by  calling 
(208) 522-1662. 

Issued  at  Washington,  DC  on  February  8, 
2001. 

Rachel  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

(FR  Doc.  01-3585  Filed  2-12-01:  8:45  am] 
MLUNQ  COM  64aO-01-P 


DEPARTMENT  OF  ENERGY 

EnvlronnMntai  ManagMiMfit  Slto- 
Sp«clflc  Advisory  Board,  Pantax 

agency:  Department  of  Energy. 
ACTION:  Notice  of  o(>en  meeting. 

SUMMARY:  This  notice  annoimces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Pantex.  The  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463, 86  Stat  770)  requires  that  public 
notice  of  these  meetings  be  annoimced 
in  the  Federal  Register. 
DATES:  Tuesday,  March  27.  2001. 1:00 
p.m.-5:00  p.m. 

AOORESSES:  Amarillo  College  Technical 
Center  Campus,  Room  9,  James  Bird 
Administration  Building,  Amarillo, 
Texas  79111. 

FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
S.  Johnson,  Assistant  Area  Manager, 
Department  of  Energy,  Amarillo  Area 
Office,  P.O.  Box  30030,  Amarillo,  TX 
79120;  phone  (806)  477-3125;  fax  (806) 
477-5896  or  e-mail 
jjohnsonQpan  tex.gov. 

SUPPI.EMENTARY  MFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management  and  related  activities. 

Tentative  Agenda: 
1:00    Agenda  Review/ Approval  of 

Minutes 
1:15    Co-Chair  Comments 
1:30    Task  Force/Subcommittee 

Reports 
2:00    Ex-Officio  Reports 
2:15     Break 

2:30    Updates-Occurrence  Reports-DOE 
3:00    Presentation  (To  Be  Announced)/ 

24  hour  information  line:  (806) 

372-1945 
4:00    Questions 

Public  Question/Comments 


5:00    Adjourn 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Jerry  Johnson's  office  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  five 
days  prior  to  the  meeting  and  every 
reasonable  provision  will  be  made  to 
accommodate  the  request  in  the  agenda. 
The  Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
feshion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  five  minutes 
to  present  their  comments. 

Minutes:  Minutes  of  this  meeting  will 
be  available  for  public  review  and 
copying  at  the  Pantex  Public  Reading 
Rooms  located  at  the  Amarillo  College 
Lynn  Library  and  Learning  Center,  2201 
South  Washington,  Amarillo,  TX  phone 
(806)  371-5400.  Hours  of  operation  are 
from  7:45  a.m.  to  10:00  p.m.  Monday 
through  Thursday;  7:45  a.m.  to  5:00 
p.m.  on  Friday;  8:30  a.m.  to  12:00  noon 
on  Saturday;  and  2:00  p.m.  to  6:00  p.m. 
on  Sunday,  except  for  Federal  holidays. 
Additionally,  there  is  a  Public  Reading 
Room  located  at  the  Carson  County 
Public  Library,  401  Main  Street, 
Panhandle,  TX  phone  (806)  537-3742. 
Hours  of  operation  are  bom  9:00  a.m.  to 
7:00  p.m.  on  Monday;  9:00  a.m.  to  5:00 
p.m.  Tuesday  through  Friday;  and 
closed  Saturday  and  Sunday  as  well  as 
Federal  holidays.  Minutes  will  also  be 
available  by  writing  or  calling  Jerry  S. 
Johnson  at  the  address  or  telephone 
number  listed  above. 

Issued  at  Washington,  DC  on  February  8, 
2001. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

[FR  Doc.  01-3586  Filed  2-12-01;  8:45  &m] 
MJJMQ  CODE  SlSfr-OI-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Roclty  Rata 

AGENCY:  Department  of  Energy 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Rocky  Flats.  The 
Federal  Advisory  Committee  Act  (Pub. 
L.  No.  92-463,  86  Stat.  770)  requires 
that  public  notice  of  these  meeting  be 
annoimced  in  the  Federal  Register. 
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DATES:  Thursday,  March  1,  2001,  6  p.m. 
to  9:30  p.m. 

ADDRESSES:  Jefferson  Coxmty  Airport 
Terminal  Building,  Moimt  Evans  Room, 
11755  Airport  Way,  Broomfield,  CO.- 

FOR  FURTHER  INFORMATION  CONTACT:  Ken 
Korkia,  Board/Staff  Coordinator,  Rocky 
Flats  Citizens  Advisory  Board,  9035 
North  Wadsworth  Parkway,  Suite  2250, 
Westminster,  CO,  80021;  telephone 
(303)  420-7855;  fax  (303)  420-7579. 

SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Board:  The  purpose  of  the  Board  is 
to  make  recommendations  to  DOE  and 
its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda 

1.  Quarterly  update  by  the  Defense 
Nuclear  Facilities  Safety  Board. 

2.  Update  on  decontamination  and 
decommissioning  issues  at  Rocky  Flats. 

3.  Recommendation(s)  from  the 
Environmental  Restoration  Committee. 

4.  Update  on  the  EM  SSAB  Chairs 
meeting  held  in  February. 

5.  Other  Board  business  may  be 
conducted  as  necessary. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Board  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Ken  Korkia  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  at  least  five 
days  prior  to  the  meeting  and  reasonable 
provisions  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  five  minutes 
to  present  their  comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Public  Reading  Room 
located  at  the  Office  of  the  Rocky  Flats 
Citizens  Advisory  Board,  9035  North 
Wadsworth  Parkway,  Suite  2250, 
Westminister,  CO  80021;  telephone 
(303)  420-7855.  Hours  of  operations  for 
the  Public  Reading  Room  are  9:00  a.m. 
to  4:00  p.m.,  Monday-Friday,  except 
Federal  holidays.  Minutes  will  also  be 
made  available  by  writing  or  calling  Deb 
Thompson  at  the  address  or  telephone 
number  listed  above. 


Issued  at  Washington,  DC  on  February  8, 
2001. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

(FR  Doc.  01-3587  Filed  2-12-01;  8:45  am] 

BILLING  CODE  6450-01 -P 

DEPARTMENT  OF  ENERGY 

Worlcer  Advocacy  Advisory  Committee 
Meeting 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Worker  Advocacy 
Advisory  Committee. 

The  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  86  Stat.  770),  requires 
that  notice  of  this  meeting  be  published 
in  the  Federal  Register. 
DATES:  Thiu-sday,  March  8,  2001,  12:00 
noon  to  6:30  p.m.  and  Friday,  March  9, 
2001,  9:00  a.m.  to  12:00  noon. 
ADDRESSES:  Loews  L'Enfant  Plaza  Hotel, 
480  L'Enfant  Plaza,  SW.,  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Judy 

Keating,  Executive  Administrator, 
Worker  Advocacy  Advisory  Committee, 
U.S.  Department  of  Energy,  EH-8, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  Telephone 
Number  202-586-7551,  E-mail: 
judy.keating@eh.doe.gov. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Meeting:  To  provide 
advice  to  the  Director  of  the  Office  of 
Worker  Advocacy  of  the  Department  of 
Energy'  on  plans,  priorities,  and 
strategies  for  assisting  workers  who 
have  been  diagnosed  with  work-related 
illnesses. 

Tentative  Agenda 

Welcome  and  Introduction 
Opening  Remarks 

Subcommittee  Reports  and  Discussion 
Status  and  Direction  of  DOE  Worker 

Advocacy  Efforts 
Relationships  with  Other  Federal 

Agencies 
Public  Comment 
Next  Steps/Path  Forward 

Public  Participation:  This  two-day 
meeting  is  open  to  the  public  on  a  first- 
come,  first-serve  basis  because  of 
limited  seating.  Written  statements  may 
be  filed  with  the  committee  before  or 
after  the  meeting.  Members  of  the  public 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Judy  Keating  at  the  address  or 
telephone  listed  above.  Requests  to 
make  oral  statements  must  be  made  and 


received  five  days  prior  to  the  meeting; 
reasonable  provision  will  be  made  to 
include  the  statement  in  the  agenda. 
The  Chair  of  the  committee  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC,  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday, 
except  holidays. 

Issued  in  Washington.  DC  on  February  8. 
2001. 
Rachel  M.  Samuel, 

Deputy  Advisorx'  Committee  Management 
Officer. 

[FR  Doc.  01-3584  Filed  2-12-01;  8:45  am] 

BtLUNG  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RP01 -200-000  and  RPOO-325- 
001  (Not  Consolidated] 

Colorado  Interstate  Gas  Company; 
Notice  of  Technical  Conference 

February  7.  2001. 

On  December  29,  2000,  Colorado 
Interstate  Gas  Company  (CIG)  filed 
revised  tariff  sheets  in  Docket  No. 
RPOl-200-000  to  implement  a  new 
daily  Scheduled  Imbalance  Penalty  and 
a  new  intemiptible  Automatic  Parking 
and  Lending  service  (APAL).  On 
January  2,  2001,  CIG  filed  revised  pro 
forma  tariff  sheets  in  Docket  No.  RPOO- 
325-001  to  comply  with  Order  No.  637. 
Protests  were  filed  in  both  dockets.  On 
January  31,  2001  the  Commission  issued 
an  order  accepting  and  suspending  the 
tariff  sheets  field  in  Docket  No.  RPOl- 
200-000  to  be  effective  July  1,  2001, 
subject  to  refund  and  subject  to  the 
outcome  of  a  technical  conference.  The 
conference  discussion  was  to  address 
the  proposal  APAL  service  and  daily 
penalty,  as  well  as  their  relationship  to 
issues  raised  in  CIG's  Order  No.  637 
proceeding. 

Take  notice  that  a  technical 
conference  to  discuss  various  issues 
raised  by  CIG's  filings  will  be  held  on 
Wednesday,  February  28.  2001 ,  at  9 
a.m.,  in  a  room  to  be  designed  at  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426. 

Participants  should  be  prepared  to 
address,  consistent  with  the  January  31 
order,  (1)  whether  existing  data  support 
an  operational  need  for  the  proposed 
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service  and  penalty.  (2)  how  the 
proposals  in  Docket  No.  RPOl-200 
relate  to  CIG's  Order  No.  637 
compliance  filing,  (3)  how  GISB 
nomination  processes  are  used  to 
balance  scheduled  receipts  and 
deliveries  on  CIG's  system,  (3)  how  GIG 
uses  line  pack  and  storage  inventory  to 
accommodate  imbalances,  and  (4)  any 
other  concerns  raised  by  CIG's  filings. 
All  interested  persons  and  Staff  are 
permitted  to  attend. 

David  P.  Boergen, 

Secretary. 

[FR  Doc.  01-3580  Filed  2-12-01;  8:45  am] 

BNJJNO  COOE  snr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-383-020] 

Dominion  Transmission,  inc.;  Notice  of 
Negotiated  Rate 

February  7,  2001. 

Take  notice  that  on  January  30,  2001, 
Dominion  Transmission,  Inc.  (DTI) 
tendered  for  filing  tariff  sheets 
disclosing  recently  negotiated  rate 
transactions.  DTI  states  that  the  tariff 
sheets  relate  to  futiu«  negotiated  rate 
transactions  between  DTI  and  Pool 
Operators.  DTI  and  the  Pool  Operators 
will  enter  into  Service  Agreements 
under  DTI's  Rate  Schedule  IT,  to 
become  effective  February  1,  2001. 
Under  these  agreements,  DTI  has  agreed 
to  provide  certain  intemiptible 
transportation  service  for  the  Pool 
Operators,  for  delivery  at  Dominion's 
Appalachian  Aggregation  Points. 

DTI  states  that  copies  of  the  filing 
have  been  served  upon  DTI's  customers 
and  interested  state  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington.  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 


web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-3578  Filed  2-i2-01;  8:45  am] 

BILUNG  COOe  6717-01-11 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01-221-4M0] 

Great  Laices  Gas  Transmission  Limited 
Partnership;  Notice  of  Transporter 
Report 

February  7.  2001. 

Take  notice  that  on  January  31,  2001, 
Great  Lakes  Gas  Transmission  Limited 
Partnership  (Great  Lakes)  as  required 
under  Section  4.3  of  Rage  Schedules  FT 
and  IT  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  tendered  for 
filing  its  supporting  calculations 
underlying  Great  Lakes'  Transporter's 
Use  percentages  applicable  during  the 
six-month  period  from  July  1,  2000 
through  December  31,  2000. 

Great  Lakes  states  that  copies  of  the 
filing  are  being  served  upon  each  of 
Great  Lakes'  firm  customers  and  the 
P*ublic  Service  Commission  of  the  States 
of  Minnesota,  Wisconsin,  and  Michigan. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  vdth  Sections 
305.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  t>e  filed  on  or  before 
February  14,  2001.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
308.2001(a)(l)(iii)  and  the  instructions 


on  the  Commission's  web  site  at  http:/ 
/www. ferc.fed.us/efi/ doorbell.htm. 

David  P.  Boergers, 

Secretary. 

(FRDoc.  01-3581  Filed  2-12-01;  8:45  am] 

BILUNO  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP00-34O-001] 

Gulf  South  Pipeline  Company,  LP; 
Notice  of  Pro  Forma  Tariff 

February  7,  2001. 

Take  notice  that  on  February  1,  2001, 
Gulf  South  Pipeline  Company,  LP  (Gulf 
South)  tendered  for  filing  pro  forma 
tariff  sheets  listed  on  the  attachment  to 
the  filing,  in  compliance  with  Order  No. 
637  issued  in  Docket  Nos.  RM98-10  and 
RM98-12  on  February  9,  2000. 

On  June  15,  2000  Gulf  South  filed  thp 
pro  forma  tariff  sheets  necessary  to 
implement  Order  No.  637  on  its  system 
Since  Jime  Gulf  South  has  participated 
in  two  technical  conferences  and  has 
convened  three  customer  meetings  to 
discuss  its  implementation  of  Order  No. 
637.  Through  the  course  of  these 
discussions,  certain  aspects  of  Gulf 
South's  original  filing  have  been 
modified  or  eliminated  and  new 
provisions  have  been  added.  While 
there  is  agreement  on  certain  aspects  of 
these  proposed  tariff  sheets,  there  is  not 
universal  agreement  on  every  aspect  of 
this  filing.  The  pro  forma  tariff  sheets 
Gulf  South  has  submitted  replace  the 
previously  filed  pro  forma  tariff  sheets 
and  represent  a  just  and  reasonable 
approach  to  implementing  Order  No. 
637  on  this  pipeline.  Pursuant  to  the 
parties'  agreement  during  these 
discussions,  comments  on  this  filing 
must  be  filed  on  or  before  February  15, 
2001.  Reply  Comments  must  be  filed  on 
or  before  February  23,  2001. 

Gulf  South  states  that  copies  of  the 
filing  have  been  served  upon  Gulf 
South's  customers,  state  commissions 
and  other  interested  parties. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Conunission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  February  15,  2001. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
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on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
wvtrw.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergera, 

Secretary. 

IFR  Doc.  01-3579  Filed  2-12-01;  8:45  am] 

aiLUNO  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  Nos.  2901-008  and  2902-009] 

Nelcoosa  Packaging  Corporation; 
Notice  of  Avaiiablllty  of  Draft 
Environmental  Assessment 

February  7,  2001. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations,  18  CFR  Part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of  Energy 
Projects  has  reviewed  the  application 
for  license  for  the  Big  Island 
Hydroelectric  Project  and  the  Holcomb 
Rock  Hydroelectric  Project,  located  on 
the  James  River  in  Bedford  and  Amherst 
Counties,  Virginia,  and  has  prepared  a 
Draft  Environmental  Assessment  (DEA) 
for  the  project.  No  federal  lands  or 
Indian  Rservations  are  occupied  by 
project  works  or  located  within  the 
project  boundary. 

The  DEA  contains  the  staffs  analysis 
of  the  potential  environmental  impacts 
of  the  project  and  concludes  that 
licensing  the  project,  with  appropriate 
environmental  protective  measiu-es, 
would  not  constitute  a  major  federal 
action  that  would  significantly  affect  the 
quality  of  the  human  environment. 

Copies  of  the  DEA  are  available  for 
review  at  the  Commission's  Public 
Reference  Room,  located  at  888  First 
Street,  NE,  Washington,  DC  20426,  or  by 
calling  (202)  208-1371.  The  DEA  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
(202)  208-2222  for  assistance). 

Any  comments  should  be  filed  within 
30  days  from  the  date  of  this  notice  and 
should  be  addressed  to  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 


Please  affix  Pro^  No.  2901-008  and 
Project  No.  2902-009  to  all  comments. 
For  further  information,  contact  James 
T.  Griffin  at  (202)  219-2799  or  Monte 
TerHaar  at  (202)  219-2768. 

Comments  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  at  http://www.ferc.fed.us/efi/ 
doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-3576  Filed  2-12-01;  8:45  am] 

BILLING  COOE  «717-01-H 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Proiect  No.  2720-032— Michigan/ 
Wisconsin] 

City  of  Norway,  Michigan;  Notice  of 
Availability  of  Environmental 
Assessment 

February  7,  2001. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations,  18  CFR  part  380  (Order  No. 
486,  52  FR  47897).  the  Office  of  Energy 
Projects  has  reviewed  the  application 
for  amendment  of  license  for  the 
existing  Sturgeon  Falls  Hydroelectric 
Project,  located  on  the  Menominee  River 
in  Dickinson  Coimty,  Michigan,  and 
Marinette  County,  Wisconsin,  and  has 
prepared  an  Environmental  Assessment 
(EA)  for  the  project.  In  the  EA,  the 
Commission  staff  has  analyzed  the 
potential  environmental  effects  of  the 
proposed  license  amendment  and  has 
concluded  that  approval  of  the  proposed 
action,  with  staff-recommended 
measures,  would  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Commission's  Public 
Reference  Branch,  Room  2 A,  located  at 
888  First  Street.  NE.,  Washington,  DC 
20426.  The  EA  may  also  be  viewed  on 
the  Internet  at  http://www.ferc.fed.us/ 
online/rims.htm.  Please  call  (202)  208- 
2222  for  assistance. 

Any  comments  should  be  filed  within 
30  days  from  the  date  of  this  notice  and 
should  be  addressed  to  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Please  eiffix  "Sturgeon  Falls  Project, 
FERC  Project  No.  2720-032"  to  all 
conunents.  For  further  information. 


please  cdtatact  Patti  Leppert  at  (202) 
219-2767.  Conunents  and  protests  may 
be  filed  electronically  via  tbe  Internet  in 
lieu  of  paper.  See.  18  CFR 
385. 2001  (a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/  www.ferc.fed.  us/efi/doorbelLhtm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-3577  Filed  2-12-01;  8:45  am] 

BIUJNG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Intent  To  Hie  Application  for 
a  New  Ucense 

February  7,  2001. 

Take  notice  that  the  following  notice 
of  intent  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Type  of  Filing:  Notice  of  Intent  to 
File  an  Application  for  New  License. 

b.  Pro/ecfNo:2082. 

c.  Date  Filed:  December  15,  2000. 

d.  Submitted  By;  PacifiCorp,  825  N.E. 
Multnomah,  Suite  1500,  Portland,  OR 
97232. 

e.  Name  of  Project:  Klamath 
Hydroelectric  Project. 

f.  Location:  Klamath  River  in  Oregon 
and  California,  and  Fall  Creek,  a 
tributary  in  California.  In  Oregon,  the 
Project  is  located  in  the  Klamath  Coimty 
near  the  town  of  Klamath  Falls,  and  in 
California,  the  Project  is  located  in     " 
Siskiyou  County,  near  the  town  of 
Hombrook,  California. 

g.  Filed  Pursuant  to:  Section  15  of  the 
Federal  Power  Act,  18  CFR  16.6. 

h.  Pursuant  to  Section  16.19  of  the 
Commission's  regulations,  the  licensee 
is  required  to  make  available  the 
information  described  in  Section  16.7  of 
the  regulations.  Such  information  is 
available  from  the  licensee  at 
PacifiCorp,  825  N.E.  Multnomah,  Suite 
1500,  Portland,  OR  97232.  Contact  Todd 
Olson  at  503-813-6657. 

i.  FERC  Contact:  John  M.  Mudre,  (202) 
219-1208,  John.Mudre@ferc.fed.us. 

'].  Expiration  Date  of  Current  License: 
February  28,  2006. 

k.  Project  Description:  The  proposed 
Klamath  Project  would  contain  six  dams 
(five  mainstream  and  one  on  a 
tributary),  a  waterway  conveyance 
system  with  approximately  seven  miles 
of  waterways,  and  seven  powerhouses. 
The  developments  are:  Eastside  with  3.2 
megawatts  (MW)  capacity.  Westside 
with  600  kilowatt  capacity,  J.C.  Boyle 
with  80  MW  capacity,  Copco  No.  1  with 
20  MW  capacity,  Copco  No.  2  with  27 
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MW  capacity.  Iron  Gate  with  18  KfW 
capacity,  and  Fall  Creek  with  2.2  MW 
capacity. 

1.  The  licensee  states  its  iinequivocal 
intent  to  submit  an  application  for  a 
new  license  for  Project  No.  2082. 
Pursuant  to  18  CFR  16.9(b)(1)  each 
application  for  a  new  license  and  any 
competing  license  applications  must  be 
filed  with  the  Commission  at  least  24 
months  prior  to  the  expiration  of  the 
existing  license.  All  applications  for 
license  for  this  project  must  be  filed  by 
February  28,  2004. 

A  copy  of  the  notice  of  intent  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street,  NE,  Room  2A,  Washington, 
DC  20426,  or  by  calling  (202)  208-1371. 
The  notice  may  be  viewed  on  http:// 
www.ferc.fed.us/online/rims.htm  (call 
(202)  208-2222  for  assistance).  A  copy 
is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

David  P.  Bongars, 

Secretary. 

(FR  Doc.  01-3575  Filed  2-12-01;  8:45  am] 

■UMQ  COOC  1717-01-11 


DEPARTMENT  OF  ENERGY 
Weelefn  Arec  Power  Adninietretion 


Proposed  Base  Chsrge  and  Rates  for 
Bouldsr  Canyon  Profsct 


agency:  Western  Area  Power 
Administration,  EKDE. 


ACTKM:  Notice  of  proposed  base  charge 
and  rates. 

summary:  The  Western  Area  Power 
Administration  (Western)  is  proposing 
an  adjustment  to  the  base  charge  and 
rates  for  Boulder  Canyon  Project  (BCP) 
firm  power  service.  The  current  base 
charge  and  rates  expire  September  30, 

2001.  The  proposed  base  charge  and 
rates  will  provide  enough  revenue  to 
pay  all  annual  costs,  including  interest 
expense,  and  repay  required  investment 
within  the  allow^le  period.  The  rate 
impacts  are  detailed  in  a  rate  package  to 
be  provided  to  all  interested  parties.  The 
proposed  base  charge  and  rates  are 
scheduled  to  go  into  effect  on  October 

1,  2001,  to  correspond  with  the  start  of 
the  Federal  fiscal  year  (FY),  and  will 
remain  in  efiiect  throu^  September  30, 

2002.  This  Federal  Register  notice 
initiates  the  formal  process  for  the 
proposed  base  charge  and  rates. 
DATES:  The  consultation  and  comment 
period  will  begin  today  and  will  end 
May  14,  2001.  A  public  information 
forum  at  which  Western  will  present  a 
detailed  explanation  of  the  proposed 
base  charge  and  rates  is  scheduled  for 
AprU  4,  2001,  beginning  at  10  a.m.  MST, 
at  the  Desert  Southwest  Customer 
Service  Regional  Office.  A  public 
comment  forum  at  which  Western  wiU 
receive  oral  and  written  comments  is 
scheduled  for  April  25,  2001,  beginning 
at  10  a.m.  MST,  at  the  same  location. 
ADDRESSES:  Written  comments  are  to  be 
sent  to:  Mr.  J.  Tyler  Carlson,  Regional 
Manager,  Desert  Southwest  Customer 
Service  Region,  Western  Area  Power 


Administration,  P.O.  Box  6457, 
Phoenix,  AZ  85005-6457,  e-mail: 
carlson@wapa.gov.  Western  should 
receive  written  conunents  by  the  end  of 
the  consultation  and  comment  period  to 
be  assured  consideration. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Maher  A.  Nasir,  Rates  Team  Lead, 
Desert  Southwest  Customer  Service 
Region,  Western  Area  Power 
Administration,  P.O.  Box  6457, 
Phoenix,  AZ  85005-6457,  telephone 
(602)  352-2768,  e-mail: 
nasir@wapa.gov. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  base  charge  and  rates  for  BCP 
firm  power  service  are  designed  to 
recover  an  annual  revenue  requirement 
that  includes  the  investment  repayment, 
interest,  operation  and  maintenance, 
replacements,  payment  to  states,  visitor 
torvices,  and  uprating  payments.  These 
annual  costs  are  reduced  by  the 
projected  revenue  from  water  sales, 
visitor  services,  water  pump  energy 
sales,  facility  use  charge,  r^ulation 
services,  miscellaneous  lease,  late  fees, 
and  the  prior  year  carryover  to 
determine  the  annual  revenue 
requirement.  The  projected  aimual 
revenue  requirement  is  the  base  charge 
for  firm  power  service  and  is  divided  by 
50  percent  to  capacity  dollars  and  50 
percent  to  energy  dollars.  The  annual 
energy  dollars  are  divided  by  the  annual 
energy  sales  and  the  annual  capacity 
dollars  are  divided  by  the  annual 
capacity  sales  to  determine  the 
proposed  energy  rate  and  the  proposed 
capacity  rate. 


Table  1. — Proposed  Firm  Power  Base  Charge  and  Rates 


Effective  period 

Total  com- 
posite 
(mills/kWh) 

Base  charge 

Energy  rate 
(mill^Wh) 

Capacity  rate 

($/kW-montti) 

Capacity  en- 
ergy split 

1001/2001  

10.75 

$51,151,389 

5.54 

$1.06 

50/50 

The  Deputy  Secretary  of  the 
Department  of  Energy  (DOE)  approved 
the  existing  rate  formula  for  cdculating 
the  base  charge  and  rates  in  Rate 
Schedule  BCP-F6  for  BCP  firm  power 
service  on  September  18,  2000  (Rate 
Order  No.  WAPA-94,  65  FR  60932, 
October  13,  2000),  which  has  been 
submitted  to  the  Federal  Energy 
Regiilatory  Commission  (FERC)  for  final 
confirmation  and  approval.  Existing 
Rate  Schedule  BCP-F6  became  efiiective 


on  October  1,  2000,  through  September 
30,  2005.  Under  Rate  Schedule  BCP-F6, 
on  October  1,  2000,  the  composite  rate 
for  FY  2001  was  9.75  mills  per 
kilowatthour  (mills/kWh),  the  base 
charge  was  $47,788,574,  the  forecasted 
energy  rate  was  5.04  mills/kWh,  and  the 
forecasted  capacity  rate  was  $0.99  per 
kilowattmonUi  (kWmonth).  The 
proposed  base  charge  and  rates  for  BCP 
firm  power  service  for  FY  2002  will 
result  in  an  overall  composite  rate 


increase  of  approximately  9  percent  on 
October  1,  2001,  when  compared  with 
the  current  BCP  firm  power  service  base 
charge  and  rates  under  Rate  Schedule 
BCP-F6.  The  increase  in  the  proposed 
base  charge  and  rates  is  due  to  higher 
annual  costs  and  lower  energy  sales. 
Table  2  compares  the  current  base 
charge  and  rates  in  Rate  Schedule  BCP- 
F6  and  the  proposed  base  charge  and 
rates  along  with  the  percentage  change 
in  the  base  charge  and  rates. 
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Table  2.— Ccm^parison  of  Current  and  Proposed  Base  Charge  and  Rates  Percentage  Change  in  Firiwi  Power 

Service  Base  Charge  and  Rates 


Effective  Period 

Total  Composite  (mills/kWh) 

Base  Charge  ($)  

Energy  Rate  (mills/kWh) 

I  Capacity  Rate  ($/kWmonth) 


Current 


10/01/00 

9.75 

47,788.574 

5.04 

0.99 


Proposed 


10/01/01 

10.75 

51.151.389 

5.54 

1.06 


%  Change 


9 

.7 
• 

7 


Since  the  proposed  base  charge  and 
!  fites  constitute  a  major  rate  adjustment 
as  defined  by  the  procedures  for  public 
participation  in  general  rate 
adjustments,  as  cited  below,  both  a 
public  information  forum  and  a  public 
comment  fonmi  will  be  held.  After 
review  of  the  public  conmients.  Western 
will  recommend  the  proposed  base 
charge  and  rates  (as  amended)  be 
approved  on  a  final  basis  by  the  DOE 
"Deputy  Secretary. 

1 1  The  proposed  firm  power  service  base 
charge  and  rates  for  BCP  are  being 
established  pursuant  to  the  DOE 
Organization  Act  42  U.S.C.  7101-7352; 
the  Reclamation  Act  of  1902,  ch.  1093, 
32  Stat.388,  as  amended  and 
supplemented  by  subsequent 
enactments,  particularly  section  9(c)  the 
Reclamation  Project  Act  of  1939,  43 
U.S.C.  485h(c);  and  other  acts 
specifically  applicable  to  the  project 
involved. 

By  Amendment  No.  3  to  Delegation 
Order  No.  0204-108,  published 
November  10,  1993  (58  FR  59716),  the 
Secretary  of  Energy  delegated  (1)  the 
authority  to  develop  long-term  power 
and  transmission  rates  on  a 
nonexclusive  basis  to  Western's 
Administrator;  and  (2)  the  authority  to 
confirm,  approve,  and  place  into  effect 
on  a  final  basis,  to  remand,  or  to 
disapprove  such  rates  to  FERC.  In 
Delegation  Order  No.  0204-172, 
effective  November  24,  1999,  the 
Secretary  delegated  the  authority  to 
confirm,  approve,  and  place  such  rates 
into  effect  on  an  interim  basis  to  the 
Deputy  Secretary.  Existing  DOE 
procedures  for  public  participation  in 
power  rate  adjustments  (10  CFR  part 
903)  became  effective  on  September  18, 
1985  (50  FR  37835). 

Availability  of  Informatioa 

All  brochures,  studies,  comments, 
letters,  memorandums,  or  other 
documents  made  or  kept  by  Western  for 
developing  the  proposed  base  charge 
and  rates  are  and  will  be  made  available 
for  inspection  and  copying  at  the  Desert 
Southwest  Customer  Service  Regional 
Office,  located  at  615  South  43rd 
Avenue.  Phoenix.  Arizona. 


Regulatory  Procedural  Requirements 

Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601,  et  seq.)  requires  Federal 
agencies  to  perform  a  regulatory 
flexibility  analysis  if  a  final  rule  is  likely 
to  have  a  significant  economic  impact 
on  a  substantial  niunber  of  small  entities 
and  there  is  a  legal  requirement  to  issue 
a  general  notice  of  proposed 
rulemaking.  Western  has  determined 
that  this  action  does  not  require  a 
regulatory  flexibility  analysis  since  it  is 
a  rulemaldng  of  particular  applicability 
involving  rates  or  services  applicable  to 
public  property. 

Environmental  Compliance 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321,  et  seq.); 
Coimcil  On  Environmental  Quality 
Regulations  (40  CFR  parts  1500-1508); 
and  DOE  NEPA  Regulations  (10  CFR 
part  1021),  Western  has  determined  that 
this  action  is  categorically  excluded 
from  the  preparation  of  an 
environmental  assessment  or  an 
environmental  impact  statement. 

Determination  Under  Executive  Order 
12866 

Western  has  an  exemption  from 
centralized  regulatory  review  under 
Executive  Order  12866;  accordingly,  no 
clearance  of  this  notice  by  the  Office  of 
Management  and  Budget  is  required. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

Western  has  determined  that  this  rule 
is  exempt  fit)m  congressional 
notification  requirements  under  5  U.S.C. 
801  because  the  action  is  a  rulemaking 
of  particular  applicability  relating  to 
rates  or  services  and  involves  matters  of 
procedure. 

Dated:  February  1,  2001. 
Nfichael  S.  Hacskaylo, 

Administrator. 

[FR  Doc.  01-3590  Filed  2-12-01;  8:45  ami 

BtLUNG  CODE  6450-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6944-6] 

Agency  Information  Collection 
Activities 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  annoimces  that 
EPA  is  planning  to  submit  the  following 
proposed  and/or  continuing  Information 
Collection  Requests  (ICRs)  to  the  Office 
of  Management  and  Budget  (OMB). 
Before  submitting  the  ICRs  to  OMB  for 
review  and  approval,  EPA  is  soliciting 
comments  on  specffic  aspects  of  the 
proposed  information  collections  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  April  16,  2001. 

ADDRESSES:  U.S.  Environmental 
Protection  Agency.  1200  Pennsylvania 
Avenue,  NW.,  Mail  Code  2225A,  OECA/ 
OC/AD,  Washington,  DC  20460.  A  copy 
of  this  ICR  may  be  obtained  from 
Stephen  Howie,  tel:  (202)  564-4146;  e- 
mail:  howie.stephen@epa.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Howie,  tel:  (202)  564-4146; 
FAX:  (202)  564-0085;  e-mail: 
howie.stephen@epa.gov. 

SUPPLEMENTARY  INFORMATION:  Affected 
Entities:  Entities  potentially  affected  by 
this  action  are  those  which  produce 
pesticides. 

Title:  Recordkeeping  Requirements 
for  Producers  of  Pesticides  under 
section  8  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  as 
amended  (FIFRA).  ICR  Number  0143.07. 
OMB  Control  Number  2070-0028. 
Expires  8/31/01. 

Abstract:  Section  8  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  states  that  the 
Administrator  of  the  Environmental 
Protection  Agency  may  prescribe 
regulations  requiring  producers, 
registrants  and  applicants  for 
registration  to  maintain  such  records 
with  respect  to  their  operations  and  the 
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effective  enforcement  of  this  Act  as  the 
Administrator  determines  are  necessary 
for  the  effective  enforcement  of  FIFRA 
and  to  make  such  records  available  for 
inspection  and  copying  as  specified  in 
the  statute.  The  regulations  at  40  CFR 
part  169  (Books  and  Records  of 
Pesticide  Production  and  Distribution) 
specify  the  following  records  that 
producers  must  keep  and  the 
disposition  of  those  records:  Production 
data  for  pesticides,  devices,  or  active 
ingredients  (including  pesticides 
produced  pursuant  to  an  experimental 
use  permit);  receipt  by  the  producer  of 
pesticides,  devices,  or  active  ingredients 
used  in  producing  pesticides;  delivery, 
moving,  or  holding  of  pesticides; 
inventory;  domestic  advertising  for 
restricted  use  pesticides;  guarantees; 
exports;  disposal;  human  testing;  and 
tolerance  petitions.  Additionally, 
section  8  gives  the  Agency  inspectional 
authority  to  monitor  the  validity  of 
research  data  (including  raw  data), 
including  data  developed  in  accordance 
with  Good  Laboratory  Practice 
Standards,  and  used  to  support 
pesticide  registration.  The  EPA  or 
States/Indian  Tribes  operating  imder 
Cooperative  Enforcement  Agreements 
make  use  of  the  records  required  by 
section  8  through  periodically 
inspecting  them  to  help  determine 
FIFRA  compliance  of  those  subject  to 
the  provisions  of  the  Act.  In  addition, 
producers  themselves  make  use  of  such 
records  in  order  to  comply  with 
reporting  requirements  under  FIFRA 
section  7  and  40  CFR  167.85.  (Those 
reporting  reqiiirements,  concerning  the 
types  and  cunounts  of  pesticides 
produced  annually  at  each  producing 
site,  are  addressed  in  the  ICR  entitled 
"Pesticide  Report  for  Pesticide- 
Producing  Establishments,"  OMB 
Docket  Number  2000-0029.) 

Since  most  of  the  records  required  to 
be  maintained  are  likely  to  be  collected 
and  maintained  in  the  course  of  good 
business  practice,  the  records  are 
generally  stored  on  site  at  either  the 
establishment  producing  the  pesticide 
or  at  the  place  of  business  of  the  person 
holding  the  registration.  However,  the 
registrant  may  decide  to  transfer  records 
relating  to  disposal  of  pesticides  and 
human  testing  to  EPA  for  storage 
because  of  a  twenty  year  retention 
requirement  for  the  records.  An  Agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  ciurently  valid  OMB  control 
number.  The  OMB  control  numbers  for 
EPA's  regulations  are  listed  in  40  CFR 
part  9. 

The  EPA  would  like  to  solicit 
comments  to: 


(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  tho  information  will  have 
practical  utility; 

(ii)  Evaluate  the  acciuacy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

(ill)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden:  The  average  annual  burden  to 
the  indiistry  over  the  next  three  years  is 
estimated  to  be  2  person  hours  per 
response. 

Respondents/Affected  Entities: 
12,336. 

Estimated  Number  of  Respondents: 
12,336. 

Frequency  of  Responses:  1. 

Estimated  Total  Annual  Hour  Burden: 
24,672. 

There  are  no  capital/ startup  costs  or 
operating  and  maintenance  (O&M)  costs 
associated  with  this  ICR  since  all 
equipment  associated  with  this  ICR  is 
present  as  part  of  ordinary  business 
practices. 

Biirden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Dated:  January  22,  2001. 
Richard  Colbert, 

Director,  Agriculture  Division,  Office  of 
Compliance,  Office  of  Enforcement  and 
Compliance  Assurance. 
[FR  Doc.  01-3618  Filed  2-12-01;  8:45  am] 
BIUJNG  CODE  6S60-60-U 


FEDERAL  RESERVE  SYSTEM      ^ 

Formations  of,  Acquisitions  liy,  and 
Mergers  of  Banic  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enimierated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  othervnse 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  March  9.  2001. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Cynthia  C.  Goodwin.  Vice  President) 
104  Marietta  Street,  NW.,  Atlanta, 
Georgia  30303-2713: 

1.  ABC  Bancorp,  Moultrie.  Georgia;  to 
acquire  100  percent  of  the  voting  shares 
of  Tri-Coimty  Bank,  Trenton,  Florida. 

B.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson.  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1414: 

1.  AmericaUnited  Bancorp,  Inc., 
Schaumburg,  Illinois;  to  merge  with 
National  Bancorp,  Inc.,  Sycamore, 
Illinois,  and  thereby  indirectly  acquire 
100  percent  of  the  voting  shares  of 
American  National  Bank  of  DeKalb 
County,  Sycamore,  Illinois. 

C.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missoiuri  64198-0001: 

1 .  Astra  Financial  Corporation,  Prairie 
Village,  Kansas;  to  acquire  17.43  percent 


Federal  Register/Vol.  66,  No.  30/Tuesday,  February  13,  2001 /Notices 


10021 


jf  the  voting  shares  of  First  Missouri 
Bancshares,  Inc.,  Brookfield,  Missoiui, 
and  thereby  indirectly  acquire  First 
Missouri  National  Bank,  Brookfield, 
Missouri. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  7.  2001. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  01-3565  Filed  2-12-01;  8:45  am] 

BHXING  CODE  S21(M)1-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Ik 


gency  for  Toxic  Substances  and 
Disease  Registry 

I  rATSDR-164] 

I  kvaiiablitty  of  Final  Toxicological 
Profile  for  Polychlorinated  Biphenyls 
(PCBs) 

AGENCY:  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR), 
Department  of  Health  and  Human 
Services  (HHS). 

ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  annotmces  the 
availability  of  the  final  updated 
toxicological  profile  for  polychlorinated 
biphenyls  (PCBs)  which  completes  the 
twelfth  set  prepared  by  ATSDR.  The 
announcement  of  seven  toxicological 
profiles  for  the  twelfth  set  was 
published  in  the  Federal  Register  on 
November  16,  2000  (65  FR  69309). 


FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Franchetta  Stephens,  Division  of 
Toxicology,  Agency  for  Toxic 
Substances  and  Disease  Registry, 
Mailstop  E-29, 1600  Clifton  Road,  NE, 
Atlanta,  Georgia  30333,  telephone  1- 
(888) 422-8737  or  (404) 639-6345. 

SUPPLEMENTARY  INFORMATION:  The 
Superfund  Amendments  and 
Reauthorization  Act  (SARA)  (Pub.  L. 
99—499)  amended  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA  or  Superfund)  (42  U.S.C.  9601 
et  seq.)  by  establishing  certain 
requirements  for  ATSDR  and  the 
Environmental  Protection  Agency  (EPA) 
regarding  hazardous  substances  which 
are  most  commonly  found  at  facilities 
on  the  National  Priorities  List  (NPL). 
Among  these  statutory  requirements  is  a 
mandate  for  the  Administrator  of 
ATSDR  to  prepare  toxicological  profiles 
for  each  substance  included  on  the 
priority  lists  of  hazardous  substances. 
These  lists  identified  275  hazardous 
substances  that  ATSDR  and  EPA 
determined  pose  the  most  significant 
potential  threat  to  human  health.  The 
availability  of  the  revised  list  of  the  275 
most  hazardous  substances  was 
announced  in  the  Federal  Register  on 
October  21,  1999  (64  FR  56792).  For 
prior  versions  of  the  list  of  substances 
see  Federal  Register  notices  dated 
November  17,  1997  (62  FR  61332);  April 
29, 1996  (61  FR  18744);  April  17, 1987 
(52  FR  12866);  October  20,  1988  (53  FR 
41280);  October  26,  1989  (54  FR  43619); 


October  17, 1990  (55  FR  42067);  October 
17, 1991  (56  FR  52166);  October  28, 
1992  (57  FR  48801);  and  February  28, 
1994  (59  FR  9486). 

The  Federal  Register  notice 
announcing  that  the  draft  toxicological 
profile  for  PCBs  was  available  for  public 
review  and  comment  was  published 
February  10,  1999  (64  FR  6660).  After 
the  close  of  the  90-day  public  comment 
period,  chemical-specific  comments 
were  addressed,  and  where  appropriate, 
changes  were  incorporated  into  the 
profile.  The  public  comments  and  other 
data  submitted  in  response  to  the 
Federal  Register  notice  bear  the  docket 
control  number  ATSDR-143.  This 
material  is  available  for  public 
inspection  at  the  Division  of  Toxicology, 
Agency  for  Toxic  Substances  and 
Disease  Registry,  Building  4,  Suite  2400, 
Executive  Park  Drive,  Atlanta,  Georgia, 
(not  a  mailing  address)  between  8:00 
a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  legal  holidays. 

Availability 

This  notice  annoimces  the  availability 
of  the  fined  updated  toxicological  profile 
for  PCBs  which  completes  the  twelfth 
set  prepared  by  ATSDR.  The  following 
toxicological  profile  is  now  available 
through  the  U.S.  Department  of 
Commerce,  National  Technical 
Information  Service  (NTIS).  5285  Port 
Royal  Road.  Springfield.  Virginia  22161. 
telephone  1-800-553-6847.  There  is  a 
charge  for  these  profiles  as  determined 
by  NTIS. 


Toxicological  profile 


Km-ychlorinated  biphenyls 

AROCLOR  1016  

AROCLOR  1221  

AROCLOR  1232  

AROCLOR  1242  

AROCLOR  1248  

AROCLOR  1254  

AROCLOR  1260  : 

AROCLOR  1262  

AROCLOR  1268  


NTIS  order  No. 


PB2000-1 08027 


Cas  No. 


001336-36-3 
012674-11-2 
011104-2S-2 
011141-16-5 
053469-21-9 
012672-29-6 
011097-69-1 
011096-82-5 
037324-23-5 
011100-14-4 


Dated:  January  29,  2001. 
I  Seorgi  Jones, 

Director,  Office  of  Policy  and  External  Affairs, 

Agency  for  Toxic  Substances  and  Disease 

Registry. 

(FR  Doc.  01-2988  Filed  2-12-01;  8:45  am] 

I MLUNQ  CODE  4163-7fr-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-01-20] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 


proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  639-7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
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agency's  estimate  of  tlie  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
for  other  forms  of  information 
technology.  Send  comments  to  Anne 
O'Connor,  QX]  Assistant  Reports 
Clearance  Officer.  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project 

Evaluating  Toolbox  Training  Safety 
Program  for  Construction  and  Mining — 
NEW — Centers  for  Disease  Control  and 
Prevention  (CDC)  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  is  proposing  to  evaluate  the 
effectiveness  of  various  educational 
approaches  utilizing  "toolbox"  safety 
training  materials  targeted  to 
construction  and  mining  industries.  The 
mission  of  the  National  Institute  for 
Occupational  Safety  and  Health  is  to 
promote  safety  and  health  at  work  for  all 
people  throu^  research  and  prevention. 

In  comparison  to  other  industries, 
construction  and  mining,  workers 
continue  to  have  the  highest  rates  of 
occupational  fatalities  and  injuries.  The 
Bureau  of  Labor  Statistics  estimated  for 
1999  that  while  the  construction 
industry  comprises  only  6%  of  the 


workforce,  they  account  for  20%  of  the 
fatal  occupational  injiuies  across  all 
industry  types  [BLS,  1999).  Similarly, 
though  the  mining  industry  comprises 
less  than  .5%  of  the  workforce,  this 
industry  reflects  2%  of  all  fatal 
occupational  injuries  (BLS,  1999). 

Research  on  the  effectiveness  of  safety 
and  health  training  programs  has 
revealed  that  training  can  lead  to 
increases  in  worker  knowledge  and 
awareness  of  workplace  safety  practices. 
However,  fewer  evaluations  of  safety 
training  effectiveness  have  investigated 
the  relationship  between  various 
instructional  approaches  and  the  actual 
transfer  of  safety  training  information 
into  workplace  practices.  Preliminary 
input  from  employees,  managers,  and 
union  leaders  representing  construction 
and  mining  concerns  revealed  a  desire 
in  these  industries  for  affordable  safety 
training  materials  that  can  be  effectiv^y 
administered  in  short  sessions  on  the 
job.  Representatives  from  these 
industries  reported  that  safety  training 
sessions  need  to  establish  a  closer 
coimection  between  the  safety 
recommendations  and  the  backgroimd 
experiences  and  knowledge  of  Uie 
workers. 

An  instructional  approach  that  may 
address  these  needs  is  often  called 
"toolbox"  or  "tailgate"  training.  This 
type  of  training  is  characterized  by  brief 
(15  minute)  workplace  safety  lessons. 
Despite  the  popularity  of  toolbox  safety 
talks,  research  is  needed  to  identify  the 


most  effective  format  for  this  medium. 
NIOSH  will  investigate  the  impact  of 
using  a  narrative,  case-study 
instructional  approach  versvts  a  more 
typical,  didactic  "learn  the  facts" 
approach.  Comparative  analyses  will 
examine  differences  in  knowledge  gain, 
safety  attitudes  and  beliefs,  and 
workplace  behaviors.  Findings  from  this 
research  will  help  identify  the 
conditions  critical  to  effective  toolbox 
safety  training  for  mining  and 
construction.  The  materials  developed 
and  evaluated  diuing  this  study  will  be 
made  available  to  the  public  at  the 
conclusion  of  the  evaluation. 

Construction  and  mining  companies 
who  participate  in  the  study  will  be 
randomly  assigned  to  receive  eight 
weekly  toolbox  safety  training  sessions 
that  use  either  a  case-study  narrative  or 
conventional  instructional  approach. 
The  training  sessions  are  designed  to 
last  fifteen  minutes.  The  impact  of  these 
materials  will  be  evaluated  through  the 
examination  of  changes  in  employee 
knowledge  gains,  attitudes  toward  safety 
practices,  and  the  use  of  safety 
behaviors  prior  to  and  following  their 
participation  in  the  safety  training 
program.  Trainers  wiU  complete  brief 
response  cards  each  week.  A  sample  of 
trainers  will  participate  in  structiu^d 
interviews. 

Findings  of  the  study  will  be  reported 
to  participants  and  in  the  literatiue. 
There  are  no  costs  associated  with 
participation  in  this  study. 


Respondents 

No.  of  respondents 

Number  of  responses 
per  respondent 

Avg.  burden 

per  response 

(in  hrs.) 

Total  burden 
(in  Hours) 

Emptoyees  ._. 

Trainers .«.. 

Trainers 

400  , 

40 

10  (drawn  from  tfie  40  at>ove) 

2  (pretest  and  post-test  sur- 
veys). 

8  (weekly  customer  feedt)ack 
cards). 

1  (structured  interviews)  

15/60 

5/60 

60/60 

200 
27 
10 

Total 

237 

Dated:  February  6,  2001. 
Nancy  Cheal, 

Acting  Associate  Director  for  Policy, 
Planning,  and  Evaluation  Centers  for  Disease 
Control  and  Prevention  (CDC). 
[FR  Doc.  01-3560  Filed  2-12-01;  8:45  am] 
BIUJNG  COOE  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Warren  Grant  Magnuson  Clinical 
Center;  Submission  for  0MB  Review; 
Comment  Request;  Customer  and 
Other  Partners  Satisfaction  Surveys 

SUMMARY:  Under  the  provisions  of 
Section  3507(a)(1)(D)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Warren 
Grant  Magnuson  Clinical  Center  (CC), 
the  National  Institutes  of  Health  (NIH) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  a 
request  for  review  and  approval  of  the 


information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  December  7,  2000,  page 
76659  and  allowed  60-days  for  public 
comments.  No  public  comments  were 
received.  The  purpose  of  this  notice  is 
to  allow  an  additional  30-days  for 
public  comment.  The  National  Institutes 
of  Health  may  not  conduct  or  sponsor, 
and  the  respondent  is  not  required  to 
respond  to,  an  information  collection 
that  has  been  extended,  revised,  or 
implemented  on  or  after  October  1 , 
1995,  unless  it  displays  a  ciurently  valid 
OMB  control  number. 
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Proposed  Collection 

Title:  Generic  Clearance  for 
Satisfaction  Surveys  of  Customer  and 
Other  Partners. 

Type  of  Information  Collection 
Request:  Extension  (OMB  Control 
Number:  0925-0458).  Need  and  Use  of 
Information  Collection:  The  information 
collected  in  these  surveys  will  be  used 
by  Clinical  Center  personnel:  (1)  To 
evaluate-the  satisfaction  of  various 
Clinical  Center  customers  and  other 
partners  with  Clinical  Center  services; 
(2)  to  assist  with  the  design  of 
modifications  of  these  services,  based 
on  customer  input;  (3)  to  develop  new 
services,  based  on  customer  need;  and 
(4)  to  evaluate  the  satisfaction  of  various 
Clinical  Center  customers  and  other 
partners  with  implemented  service 
modifications.  These  surveys  will 
almost  certainly  lead  to  quality 
improvement  activities  that  will 


enhance  and/or  streamline  the  Clinical 
Center's  operations.  The  major 
mechanisms  by  which  the  Clinical 
Center  will  request  customer  input  is 
through  surveys  and  focus  groups.  The 
surveys  will  be  tailored  specifically  to 
each  class  of  customer  and  to  that  class 
of  customer's  needs.  Surveys  will  either 
be  collected  as  written  documents,  as 
faxed  documents,  mailed  electronically 
or  collected  by  telephone  from 
customers.  Information  gathered  fi-om 
these  surveys  of  Clinical  Center 
customers  and  other  partners  will  be 
presented  to,  and  used  directly  by 
management  to  enhance  the  services 
and  operations  of  our  organization. 
Frequency  of  Response:  The  participants 
will  respond  yearly.  Affected  public: 
Individuals  and  households,  businesses 
and  other  for  profit,  small  businesses 
and  organizations.  Type  of  respondents: 
These  siuveys  are  designed  to  assess  the 

Table  1  .—Burden  Estifi^ate 


satisfaction  of  the  Clinical  Center's 
major  internal  and  external  customers 
with  the  services  provided.  These 
customers  include,  but  are  not  limited 
to,  the  following  groups  of  individuals: 
Clinical  Center  patients,  family 
members  of  Clinical  Center  patients, 
visitors  to  the  Clinical  Center,  National 
Institutes  of  Health  investigators.  NIH 
intramural  collaborators,  private 
physicians  or  organizations  who  refer 
patients  to  the  Clinical  Center, 
volunteers,  vendors  and  collaborating 
commercial  enterprises,  small 
businesses,  regulators,  and  other 
organizations.  The  annual  reporting 
burden  is  as  follows:  Estimated  Number 
of  Respondents:  16,812;  Estimated 
Number  of  Responses  per  Respondent: 
1;  Average  Burden  Hours  per  Response: 
.3168;  and  Estimated  Total  Annual 
Burden  Hours  Requested:  5,327.6. 


Customer 


Type  of  survey 


Estimated 

numt>er  to 

be  surveyed 


Expected 
response 

rate 
(percent) 


Time  to 
complete 

survey 
(minutes) 


Estimated 
burden  hours 


Clinical  Center  Patients  

Family  Memtiers  of  Patients 

Visitors  to  the  Clinical  Center  

Former  physician  employees  and  trainees  

Guest  workers/Guest  researchers 

Extramural  collaborators 

Vendors  and  Collat)orating  Commercial  Enterprises 
Professionals  and  Organizations  Referring  Patients 

Regulators 

Volunteers 

Total 


Questionnaire/Telephone 
Questionnaire/Post-Card 
Questionnaire  Post-Card 

Electronic 

Electronic 

Electronic 

Questionnaire/Fax-Back  . 

Fax  Back  

Fax  Back  

Questionnaire  


11,100 

8500 

3500 

650 

950 

600 

9500 

9000 

85 

850 


66 
38 
15 
35 
60 
30 
17 
30 
82 
58 


20 
10 
10 
10 
22 
15 
18 
28 
19 
28 


2436.6 
533.3 

87.5 

38.2 
210 

45 

475 

1250 

22 
230 


n=  16,812 


5.327.6 


Estimated  costs  to  the  respondents 
consists  of  their  time;  time  is  estimated 
using  a  rate  of  $10.00  per  hour  for 
patients  and  the  public;  $30.00  for 
vendors,  regulators,  organizations  and 
$55.00  for  health  care  professionals.  The 
estimated  aimual  costs  to  respondents 
for  each  year  for  which  the  generic 
clearance  extension  is  requested  is 
$24,531  annually.  A  contract  has  been 
let  with  a  vendor  to  provide  assistance 
in  siuvey  administration.  The  estimated 
annual  cost  of  this  contract  is 
$25,000.00.  There  are  no  capital  costs  to; 
report. 

lequests  for  Comments 

Written  comments  and/or  suggestions 
im  the  public  and  affected  agencies 
are  invited  on  one  or  more  of  the 
following  points:  (1)  Whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Clinical  Center  and 
the  agency,  including  whether  the 


information  shall  have  practical  utility; 
(2)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (3)  Ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected  and  (4)  Ways 
to  minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to 
respond,  including  the  use  of 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

Direct  Comments  to  OMB:  Written 
comments  and/or  suggestions  regarding 
the  items  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
times,  should  be  directed  to  the:  Office 
of  Management  and  Budget,  Office  of 
Regulatory  Affairs,  New  Executive 
Office  Building,  Room  10235, 
Washington,  DC  20503,  Attention:  Desk 


Officer  for  NIH.  To  request  more 
information  on  the  proposed  project,  or 
to  obtain  a  copy  of  the  data  collection 
plans  and  instruments,  contact:  Dr. 
David  K.  Henderson,  Deputy  Director 
for  Clinical  Care,  Warran  G.  Magnuson 
Clinical  Center.  National  Institutes  of 
Health,  Building  10,  Room  2C  146,  9000 
Rockville  Pike,  Bethesda,  Maryland 
20892,  or  call  non-toll  ft-ee:  (301 )  496- 
3515,  or  e-mail  your  request  or 
comments,  including  your  address  to: 
dhenderson@cc.nih.gov. 

Comments  Due  Date:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  on  or  before  March  15,  2001. 

Dated:  February  7,  2001. 
David  K.  Henderson, 

Deputy  Director  for  Clinical  Care.  CC. 
|FR  Dor..  01-3602  Filed  2-12-01;  8:45  am) 
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DEPARTMEHT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Healtti 

Submission  for  0MB  Review; 
Comment  Request;  Evaluation  of  User 
Satisfaction  With  NIH  Internet  Sites 

summary:  Under  the  provisions  of 
Section  3507(a)(1)(D)  of  the  Paperwork 
Reduction  Act  of  1995,  the  National 
Institutes  of  Health  (NIH)  has  submitted 
to  the  Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
the  information  collection  listed  below. 
This  proposed  information  collection 
was  previously  pubUshed  in  the  Federal 
Register  on  March  6,  2000,  in  Volume 
65.  No.  44,  pages  11787-11788,  imder 
the  title  "Request  for  Generic  Clearance 
to  Collect  Customer  Survey  Data 
Pertaining  to  NIH  Internet  Sites,"  and 
allowed  60  days  for  public  comment  No 
public  comments  were  received.  The 
purpose  of  this  notice  is  to  allow  an 
additional  30  days  for  public  comment. 
The  NIH  may  not  conduct  or  sponsor, 
and  the  respondent  is  not  required  to 
respond  to,  an  information  collection 
that  has  been  extended,  revised,  or 
implemented  after  October  1, 1995, 
imless  it  displays  a  currently  valid  OMB 
control  niunber. 

Proposed  Collection 

Title:  Evaluation  of  User  Satisfaction 
with  NIH  Internet  Sites.  Type  of 


Information  Collection  Request:  New. 
Need  and  Use  of  Information  Collection: 
Executive  Order  1 2862  directs  agencies 
that  provide  significant  services  directly 
to  the  public  to  survey  customers  to 
determine  the  kind  and  quality  of 
services  they  want  and  their  level  of 
satisfaction  with  existing  services.  With 
this  submission,  the  NIH,  Office  of 
Conunimications  and  Public  Liaison, 
seeks  to  obtain  OMB's  generic  approval 
to  conduct  customer  satisfaction 
surveys.  Since  the  late  1980's,  the  NIH 
has  seized  the  opportunity  to 
disseminate  information  and  materials 
via  the  Internet.  Today,  rapid 
technological  changes  of  the  WWW 
warrant  on-going  constituent  and 
resource  analysis.  With  survey 
information,  the  NIH  is  enabled  to  serve, 
and  respond  to,  the  ever-changing 
demand  by  the  public.  The  'public' 
includes  individuals  (such  as  patients, 
educators,  students,  etc.)  and  interested 
communities  (such  as  national  or  local 
organizations/institutions)  and  business. 
Survey  information  will  augment 
current  Web  content,  delivery,  and 
design  research  which  is  used  to 
understand  the  Web  user,  and  more 
specifically,  the  NIH  user  community. 
Primary  objectives  are  to  (1)  Classify 
NIH  Internet  users;  (2)  summarize  and 
better  understand  customer  needs;  and 
(3)  quantify  the  effectiveness/efficiency 
of  current  tools  and  delivery.  Overall, 
the  Institutes,  Centers,  and  Offices  of  the 


NIH  will  use  the  survey  results  to 
identify  strengths  and  weaknesses  in 
ciurent  Internet  strategies.  Findings  will 
help  to  (1)  Understand  user  community 
and  how  to  better  serve  Internet  users; 
(2)  discover  areas  requiring 
improvement  in  either  content  or 
delivery;  (3)  realize  how  to  align  Web 
offerings  with  identified  user  need(s); 
and  (4)  explore  methods  to  offer  and 
deliver  information  with  efficacy  and 
equity.  Frequency  of  Response:  Annual 
[As  needed  on  an  on-going  and, 
possibly,  concurrent  basis  (by  Institute, 
Center,  or  Office)].  Affected  Public: 
Users  of  the  Internet.  Primarily,  this  is 
an  individual  at  their  place(s)  of  access 
including,  but  not  limited  to,  home  or/ 
and  work  environments.  Type  of 
Respondents:  Public  users  of  the  NIH 
Internet  site,  www.nih.gov,  which  may 
include  organizations,  medical 
researchers,  physicians  and  other  health 
care  providers,  librarians,  students,  as 
well  as  individuals  of  the  general 
public.  Estimated  Number  of 
Respondents:  104,000.  Number  of 
Respondents  Per  Respondent:  1 . 
Average  Burden  Hours  Per  Response: 
0.084.  Burden  Hours  Requested:  8684. 
Total  annualized  cost  to  respondents  is 
estimated  at  $116,105.  There  are  also  no 
capital  costs,  operating  costs  and/or 
maintenance  costs  to  report. 


Survey  Title:  Web  Customer  Satisfaction  Survey— Annual  Reporting  Burden  ' 

[Web-based;  Required  for  Federal  Register  requests  urxjer  PRA,  Paperwork  Reduction  Act.] 


Survey  area 


No. 
respondents 


Frequency 
of  response 


Avg.  tMjrden 

per 

response 

(hours) 


Burden 
hours 


NIH  Organization-wide  (1  entity)  

Overall  customer  satisfaction  

Specific  indicator:  Top-level/Entry  pages 
Specific  indicatof:  Tools  and  initiatives  ... 

Individual  Institute/Office 

Overall  customer  satisfaction  

Specific  irxjicator  Top-level/Entry  pages 
Specific  indicator  Tools  and  initiatives  ... 


4,000 

2,000 

1,000 

1,000 

100,000 

50,000 

25,000 

25,000 


0.1002 
0.0668 
0.0668 

0.1002 
0.0668 
0.0668 


334 

200 

67 

67 

8,350 

5,010 

1,670 

1,670 


Total 


104,000 


0.084 


8.684 


■Survey  research  firm,  MediaMetrics,  irxjicated  1,264,000  unique  visitors  to  NIH  sites  in  Dec,  1999.  If  fully  implemented,  an  average  month 
would  survey  8,600  users  (less  than  0.007  of  total  average  unique  visitors  to  NIH  sites). 


Request  for  Comments 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
are  invited  on  one  or  more  of  the 
following  points:  (1)  Whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  The  accuracy  of  the 


agency's  estimate  of  the  biutlen  of  the 
proposed  collection  of  information, 
including  the  vaUdity  of  the 
methodology  and  assiunptions  used;  (3) 
Ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
coUected;  and  (4)  Ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated. 


electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  additional  information  on  the 
proposed  collection  of  information 
contact:  Dennis  Rodrigues,  NIH  Office  of 
Communications  and  Public  Liaison, 
9000  Rockville  Pike,  Bldg.  31,  Rm. 
2B03,  Bethesda,  Maryland  20892-2094, 
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or  call  non  toll-free  at  (301)  435-2932. 
You  may  also  e-mail  your  request  to 
dr3p@nih.gov. 

Comments  Due  Date 


Comments  regarding  this  information 
collection  are  best  assiu«d  of  having 
their  full  effect  if  received  within  30 
days  of  the  date  of  this  publication. 

Dated:  February  1,  2001. 
,  knne  Thomas, 

i  issoc.  Director,  Office  of  Communications 
and  Public  Liaison,  National  Institutes  of 
Health. 

(FR  Doc.  01-3607  Filed  2-12-01;  8:45  am] 

aiLUNG  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases 
(NIDDK):  Opportunity  for  Cooperathre 
Research  and  Development 
Agreements  (CRADAs)  to  Develop 
Monoclonal  Antibodies  and/or  Other 
Reagents  and  Products  for  Use  In 
Identifying  the  DombrocIc  Blood  Group 
Carrier  Molecule  Aimed  at  Improving 
Blood  Typing  Practices  Through 
Molecular  Means 

agency:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 
ACTION:  Notice. 

SUMMARY:  The  National  Institute  of 
Diabetes  and  Digestive  and  Kidney 
Diseases  (NIDDK)  of  the  National 
Institutes  of  Health  (NIH)  is  seeking 
Licensee(s)  and/ or  proposals  in  the  form 
of  capability  statements  from  potential 
collaborators  for  a  Cooperative  Research 
and  Development  Agreement  (CRADA) 
to  develop  monoclonal  antibodies  and/ 
or  other  reagents  and  products  for  use 
in  identifying  the  Dombrock  blood 
group  carrier  molecule.  The  U.S. 
government-owned  technology  is 
encompassed  within  U.S.  Provisional 
Patent  Application  Serial  No.  60/ 
235,162,  entitled  "Identification  of  The 
Dombrock  Blood  Group  Glycoprotein  as 
a  Polymorphic  Member  of  The  ADP- 
Ribosyltransferase  Gene  Family". 
Pursuant  to  the  Federal  Technology 
ransfer  Act  of  1986  (FTTA.  15  U.S.C. 
i3710;  and  Executive  Order  12591  of 
April  10,  1987,  as  amended  by  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995).  the  National 
Institute  of  Diabetes  and  Digestive  and 
Kidney  Diseases  (NIDDK)  of  the 
National  Institutes  of  Health  (NIH)  of 
the  Public  Health  Service  (PHS)  of  the 
Department  of  Health  and  Human 


^. 


Services  (DHHS)  seeks  a  Cooperative 
Research  and  Development  Agreement 
(CRADA)  with  a  pharmaceutical  or 
biotechnology  company  to  develop 
monoclonal  antibodies  and/or  other 
reagents  for  use  in  identifying  the 
Dombrock  blood  group  carrier  molecule. 
The  goals  of  the  CRADA  include  the 
rapid  publication  of  research  results  and 
timely  commercialization  of  products  or 
methods  that  may  result  from  the 
research. 

The  potential  Collaborator(s) 
capability  statement  should  provide 
proof  of  expertise  in  blood  typing 
practices  through  molecular  means 
along  with  a  brief  commercialization 
plan.  The  NIH  also  will  consider 
proposals  from  Collaborators  with 
demonstrated  expertise  in  developing 
kits  designed  to  identify  blood  group 
antibodies  in  recipients  of  transfused 
blood  or  blood  products. 

DATES:  Only  written  CRADA  capability 
statements  received  by  the  NIDDK  on  or 
before  March  30,  2001  will  be 
considered  diuing  the  initial  design 
phase;  confidential  information  must  be 
clearly  labeled.  Potential  Collaborators 
may  be  invited  to  meet  with  the 
Selection  Committee  at  the 
Collaborator's  expense  to  provide 
additional  information.  The  Institute 
may  issue  an  additional  notice  of 
CRADA  opportujiity  during  the  design 
phase. 

FOR  FURTHER  INFORMATION  CONTACT: 
Capability  statements  should  be 
submitted  to  Dr.  Michael  W.  Edwards, 
Office  of  Technology  Development, 
National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases,  National 
Institutes  of  Health.  BSA  Building,  Suite 
350  MSC  2690,  9190  Rockville  Pike, 
Bethesda,  MD  20814-3800;  Tel:  301/ 
496-7778,  Fax:  301/402-0535;  Email: 
mels@nih.gov. 

SUPPLEMENTARY  INFORMATION:  A  CRADA 
is  an  agreement  designed  to  enable 
certain  collaborations  between 
Government  laboratories  and  non- 
Go  vemment  laboratories.  It  is  not  a 
grant,  and  is  not  a  contract  for  the 
procurement  of  goods/services.  The 
NIDDK  is  prohibited  from  transferring 
funds  to  a  CRADA  collaborator.  Under 
a  CRADA,  NIDDK  can  contribute 
facilities,  staff,  materials,  and  expertise 
to  the  effort.  The  collaborator  typically 
contributes  facilities,  staff,  materials, 
expertise,  and  funding  to  the 
collaboration.  The  CRADA  collaborator 
receives  an  exclusive  option  to  negotiate 
an  exclusive  or  non-exclusive  license  to 
Government  intellectual  property  rights 
arising  under  the  CRADA  in  a  pre- 
determined field  of  use  and  may  qualify 


as  a  co-inventor  of  new  technology 
developed  under  the  CRADA. 

Identification  of  the  25  known  human 
blood  group  molecules  is  of 
fundamental  importance  for  the  fields  of 
erythroid  cell  biology  and  transfusion 
medicine.  The  molecular  description  of 
the  "Dombrock"  blood  group  system  has 
been  determined.  A  candidate  gene  was 
identified  by  in  silico  analyses  of 
approximately  5000  expressed  sequence 
tags  (ESTs)  from  terminally 
differentiating  human  erythroid  cells. 
Transfection  experiments  demonstrated 
specific  binding  of  anti-Dombrock  and 
confirmed  glycosylphosphatidylinositol 
membrane  attachment. 

Currently,  reagents  may  not  be 
available  to  readily  type  all  blood  using 
serology.  The  information  derived  by 
this  invention  of  the  Dombrock  blood 
group  carrier  gene  can  be  used  to  type 
the  human  blood  supply.  The  public 
health  need  is  to  improve  the  blood 
typing  practices  through  molecular 
means  and  thereby  prevent  clinical 
problems  associated  with  improperly 
cross-matched  blood. 

Capability  Statements 

A  Selection  Committee  will  utilize  the 
information  provided  in  the 
"Collaborator  Capability  Statements" 
received  in  response  to  this 
announcement  to  help  in  its 
deliberations.  It  is  the  intention  of  the 
NIDDK  that  all  qualified  Collaborators 
have  the  opportunity  to  provide 
information  to  the  Selection  Committee 
through  their  capability  statements.  The 
Capability  Statement  should  not  exceed 
10  pages  and  should  address  the 
following  selection  criteria: 

(1)  The  statement  should  provide 
specific  details  of  the  method  to  be 
utilized  in  the  development  of  the 
monoclonal  antibody  to  the  Dombrock 
molecule. 

(2)  The  statement  should  include  a 
detailed  plan  demonstrating  the  ability 
to  provide  sufficient  quantities  of  the 
agent  in  a  timely  maimer  for  the 
duration  of  the  study. 

(3)  The  statement  may  include  outline 
outcome  measures  of  interest  to  the 
Collaborator.  The  specifics  of  the 
proposed  outcome  measures  and  the 
proposed  support  should  include  but 
not  be  limited  to  the  following: 
monoclonal  development  expertise, 
specific  funding  commitment  to  support 
the  advancement  of  scientific  research, 
personnel  services,  facilities, 
equipment,  or  other  resources  that 
would  contribute  to  the  conduct  of  the 
commercial  development. 

(4)  The  statement  must  address 
willingness  to  promptly  publish 
research  results  and  abiUty  to  be  bound 
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by  PHS  inteUectual  property  policies 
(see  CRADA:  http://ott.od.mh.gov/ 
newpages/crada.pdf). 

Licensing  Information 

This  technology  was  previously 
advertised  in  the  December  26.  2000 
issue  of  the  Federal  Register  as  a 
licensing  opportunity  (65  FR  81532]. 
Briefly,  the  gene  and  its  polymorphisms 
that  result  in  the  Dombrock  blood  group 
antigenicity,  for  the  first  time,  provide  a 
route  for  reliable  blood  typing.  Products 
aimed  at  improving  blood  typing 
practices  through  molecular  means, 
thereby  preventing  mismatched  blood 
transfusions,  can  also  be  developed  with 
this  technology.  For  the  sake  of 
completeness,  the  licensing  contact  is 
provided  here:  John  Rambosek;  301/ 
496-7056.  ext.  270;  fax:  301/402-0220; 
e-mail:  rambosej@od.nih.gov. 

Dated:  February  5,  2001. 
Jack  Spiegsi, 

Director,  Division  of  Technology  Development 
and  Transfer,  Office  of  Technology  Transfer. 
[FR  Doc.  01-3603  Filed  2-12-01;  8:45  ami 

HLUNQ  COOe  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  InstitutM  Of  Health 

Govammant-Owned  Invantlona; 
Availability  for  Ucanalng 

AQENCY:  National  Institutes  of  Health, 
Public  Health  Service.  DHHS. 

ACnON:  Notice. 

summary:  The  inventions  listed  below 
are  owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of 
federally-funded  research  and 
development.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  companies  and  may  also  be  available 
for  licensing. 

ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
hsted  below  may  be  obtained  by  writing 
to  the  indicated  licensing  contact  at  the 
Office  of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325,  Rockville, 
Maryland  20852-3804;  telephone:  301/ 
496-7057;  fax:  301/402-0220.  A  signed 
Confidential  Disclosiu'e  Agreement  will 
be  required  to  receive  copies  of  the 
patent  applications. 


PotentiatioB  of  Antineoplastic  Agmts 
Using  Kgma  2  Ligands 

Keith  W.  Crawford,  Wayne  D.  Bowen 

(NIDDK) 
DHHS  Reference  No.  E-1 65-99/0  filed 

11  May  2000 

Licensing  Contact:  Catherine  Joyce; 
301/496-7735  ext.  244;  e-mail: 
joycecOod.nih.gov. 

The  inventors  have  developed  a 
therapeutic  method  of  treating  cancer 
through  the  administration  of  a  sigma- 
2  receptor  ligand,  such  as  CB-184,  in 
combination  with  the  anti-neoplastic 
drugs,  doxorubicin  or  actinomycin  D. 
The  novel  combination  produces 
marked  tumor  cell  death  at 
concentrations  that  produce  little  or  no 
cytotoxicity  when  cells  are  exposed  to 
the  drugs  alone.  The  protocol  may  be 
effective  in  treating  tumors  that  are 
resistant  to  antineoplastics  alone  as  a 
result  of  mutations  of  the  p53  tumor 
suppressor  gene. 

Tumor  Markers  in  Ovarian  Cancer 

Patrice  J.  Morin,  Colleen  D.  Hough, 

Choyl  A.  Sherman-Baust,  Ellen  S. 

Pizer(NIA) 
DHHS  Reference  No.  £-136-00/0  filed 

03  Apr  2000 

Licensing  Contact:  Catherine  Joyce; 
301/496-7735  ext.  244;  e-mail: 
ioycec9od.nih.gov. 

Hiis  invention  relates  generally  to  the 
identification  of  ovarian  tumor  markers 
and  diagnostic,  prognostic  and 
therapeutic  methods  for  their  use.  The 
invention  is  based  on  the  identification 
of  a  series  of  ovarian  tiunor  marker 
genes  that  are  highly  expressed  in 
ovarian  epithelial  tumor  cells  and  are 
minimally  expressed  iniionnal  ovarian 
epithelial  cells. 

Imidazoacridones  With  Anti-Tumor 
Activity 

Cholody  et  al.  (NO) 

DHHS  Reference  No.  E-289-99/0  filed 

07  March  2000 

Licensing  Contact:  Girish  Barua;  301/ 
496-7735  ext.  263;  e-mail: 
baruag@od.nih.gov. 

The  present  invention  relates  to  novel 
bifunctional  molecules  with  anti-tumor 
activity.  These  agents  are  composed  of 
an  imidazoacridone  moiety  linked  by  a 
nitrogen  containing  aliphatic  chain  of 
various  length  and  rigidity  to  another 
aromatic  ring  system  capable  of 
intercalation  to  DNA. 

Previous  studies  on  related 
synunetrical  bis-imidazoacridones 
revealed  that  only  one  planar 
imidazoacridone  moiety  intercalates 
into  DNA.  The  second  aromatic  moiety 
which  is  crucial  for  biological  activity 
resides  in  DNA  groove,  and  is  believed 


to  interact  with  DNA-binding  proteins 
(most  likely,  transcription  factors).  It 
was  hypothesized  that  action  of  bis- 
imidazoacridone  constitute  a  new 
paradigm  of  how  small  molecules  can 
interfere  with  gene  transcription. 

To  enhance  the  biological  activity,  the 
inventors  have  developed 
unsymmetrical  compounds  in  which 
one  imidazoacridone  system  with 
relatively  poor  DNA-intercalating 
properties  was  replaced  with  much 
stronger  intercalators,  such  as  3-chloro- 
7-methoxyacridine  or  naphthalimide 
moieties.  These  new  compoimds, 
especially  those  containing 
naphthalimide  moiety  are  extremely 
cytotoxic  against  variety  of  tvunor  cells 
in  vitro  ( IC50  at  low  nanomolar  range) 
and  kill  tumor  cells  by  inducing 
apoptosis.  In  vivo,  in  nude  mice 
xenografted  vnth  human  tumors,  the 
compounds  significantly  inhibited 
growth  of  such  tiunors  as  colon  tumor 
HCT116  and  Colo205  as  well  pancreatic 
ttimors  (lines  6.03  and  10.05  freshly 
established  from  a  patient). 

Dated:  February  6,  2001. 
Jack  Spiegel, 

Director,  Division  of  Technology  Development 
and  Transfer,  Office  of  Technology  Transfer, 
National  institutes  of  Health. 
[FR  Doc.  01-3604  Filed  2-12-01;  8:45  am] 

aaUNQ  COOE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatltutaa  of  Haalth 

GovammanfOwnad  Invantlona; 
Availability  for  Ucanalng 

agency:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 
action:  Notice 

SUMMARY:  The  inventions  listed  below 
are  owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of 
federally-funded  research  and 
development.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  companies  and  may  also  be  available 
for  licensing. 

ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by  writing 
to  the  indicated  Ucensing  contact  at  the 
Office  of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325,  Rockville, 
Maryland  20852-3804;  telephone:  301/ 
496-7057;  fax:  301/402-0220.  A  signed 


Federal  Register / Vol.  66.  No.  30 /Tuesday,  February  13,  2001 /Notices 


10027 


(Confidential  Disclosure  Agreement  will 
De  required  to  receive  copies  of  the 
patent  applications. 

Benzoylalkylindolepyridinium 
Compounds  and  Pharmaceutical 
Compositions  Comprising  Such 
Compounds 

William  G.  Rice,  Mingjun  Huang,  Robert 
W.  Buckheit,  Jr.,  David  G,  Covell, 
Grzegorz  Czerwinski,  Christopher 
Michejda,  and  Vadim  Makarov  (NCI) 

HlHHS  Reference  No.  E-2  78-98/0  filed 
18  Dec  2000 

Licensing  Contact:  Sally  Hu;  301/496- 
^056  ext.  265;  e-mail:  hus@od.nih.gov. 

The  present  invention  provides  novel 
antiviral  compoimds  active  against  HTV. 
These  compounds,  referred  to  as 
benzoylalkylindolepyridinium 
compoimds  (BAIPs)  are  effective  against 
HTV  isolates  that  have  developed 
mutations  rendering  conventional  drugs 
inefiisctive.  BAIPs  apparently  do  not 
require  intracellular  phosphorylation 
nor  bind  to  the  reverse  transcriptase 
(RT)  active  site,  which  distinguishes 
their  mechanism  of  action  from  the 
dideoxynucleoside  (ddN)  and  acyclic 
nucleoside  phosphonate  (ANP) 
nucleoside  analog  drugs.  ddN  and  ANP 
have  proven  clinically  effective  against 
limiting  human  inununodeficiency 
virus  (HTV)  infection,  but  resistance 
rapidly  emerges  due  to  mutations  in  and 
around  the  RT  active  site.  The  BAIPs 
also  may  be  distinguished  from  non- 
nucleoside  reverse  transcriptase 
inhibitors  (NNRTIs).  in  part  because  the 
BAIPs  bind  to  a  different  site  on  the  RT 
enzyme.  The  usage  of  NNRTIs  is  limited 
by  tile  rapid  emergence  of  resistant 
strains  also.  Moreover,  unlike  the 
NNRTIs,  BAIPs  of  the  present  invention 
have  been  shown  to  be  effective  against 
HIV-1,  HIV-2  and  simian 
immunodeficiency  virus  (SIV) 
proliferation.  Thus,  BAIPs  are  broadly 
antiviral,  non-nucleoside  reverse 
transcriptase  inhibitors  (BANNRTIs). 

Monoclonal  Antibodies  Specific  for  the 
E2  Glycoprotein  of  Hepatitis  C  Virus 
and  Their  Use  in  the  Diagnosis, 
Treatment  and  Prevention  of  Hepatitis 
C 

Darren  Schofield,  Suzaime  U.  Emerson, 
Robert  H.  Purcell,  Harvey  J.  Alter 
(NL\ID) 

DHHS  Reference  No.  E-01 7-01/0  filed 
01  Dec  2000 

il  Licensing  Contact:  Carol  Salata;  301/ 
06-7735  ext.  232;  salatac@od.mh.gov. 
Hepatitis  C  virus  is  an  enveloped, 
single  stranded  RNA  virus, 
approximately  50  nm  in  diameter,  that 
has  been  classified  as  a  separate  genus 
in  the  Flaviviridae  family.  Most  persons 


infected  with  hepatitis  C  virus  develop 
chronic  infection.  These  chronically 
infected  individuals  have  a  relatively 
high  risk  of  developing  chronic 
hepatitis,  liver  cirrhosis  and  , 
hepatocellular  carcinoma.  There  is 
currently  no  vaccine  to  prevent  hepatitis 
C  virus  infection.  The  present  invention 
relates  to  human  monoclonal  antibodies 
which  exhibit  immunological  binding 
affinity  for  the  hepatitis  C  virus  E2 
glycoprotein  and  are  cross-reactive 
against  different  hepatitis  C  virus 
strains.  These  antibodies  may  be  used  in 
passive  immunoprophylaxis  for  the 
prevention  of  hepatitis  C  virus  infection 
and/or  in  passive  immunotherapy  for 
the  treatment  of  hepatitis  C. 

Cell-Free  Assembly  of  Lentiviral 
Capsids 

Campbell  et  al.  (NCI) 
DHHS  Reference  No.  E-287-00/0  filed 
01  Dec  2000 

Licensing  Contact:  Carol  Salata;  301/ 
496-7735  ext.  232;  e-mail: 
salatac@od.nih.gov. 

Dr.  Campbell  and  his  colleagues  have 
discovered  a  novel  method  of 
assembling  HIV  immature  capsids  from 
recombinant  purified  Gag  proteins  in 
vitro.  Specifically,  the  discovery  is  that 
the  presence  of  certain  phosphates  is 
required  for  assembly  of  full-sized  HIV 
capsids  in  vitro.  Therefore,  compounds 
which  interfere  with  the  effect  of  these 
phosphates  on  virus  assembly  or  that 
deplete  cellular  pools  of  these 
phosphates,  could  be  effective  antiviral 
agents.  This  discovery  then  provides  an 
in  vitro  screening  method  of  identifying 
such  potential  antiviral  agents.  It  also 
provides  techniques  for  producing  full- 
size  virus-like  particles  in  vitro.  In  fact. 
Dr.  Campbell  is  the  first  to  report  the 
assembly  of  authentic  viral  capsids  from 
full  length  Gag  proteins  in  a  completely 
defined  system.  Such  proteins  could  be 
potentially  useful  as  safe  HTV  vaccines 
or  for  delivery  of  nucleic  acids  or 
pharmacological  agents  in  patients. 

Sample  Delivery  System  With  Laminar 
Mixing  for  Microvolume  Biosensing 

Peter  Schuck  (ORS) 
DHHS  Reference  No.  E-143-00/0  filed 
06  Nov  2000 

Licensing  Contact:  Dale  Berkley;  301/ 
496-7735  ext.  223;  e-mail: 
berkleyd@od.nih.gov. 

The  invention  is  a  sample  delivery 
system  that  comprises  at  least  two 
microchannels  in  fluid  communication 
with  a  sample  chamber  containing  a 
biosensor.  Biosensing  for  studying 
molecular  recognition  has  become  an 
important  biophysical  tool  for 
biomedical  research.  The  system 


aspirates  a  small  sample  volume  into 
the  system's  microfluidic  channels  and 
applies  a  periodic  oscillatory  flow 
pattern  to  the  sample.  This  prevents 
sample  depletion  in  the  stagnant  layer 
across  the  sensor  surface  and  results  in 
efficient  mixing  of  the  sample  dtiring 
the  biosensor  measurement.  Because  the 
oscillatory  flow  pattern  does  not 
produce  a  net  transport  of  the  sample 
with  time,  there  is  a  very  long 
incubation  time  of  the  sensor  surfaces 
with  a  very  small  sample  volume.  The 
new  sample  delivery  system  uses 
sample  volumes  of  only  3  to  8 
microliters,  compared  to  the  25  to  200 
microliter  volumes  of  conventional 
systems,  which  use  cuvette  principles  or 
continuous  flow  microfluidics.  The 
present  invention  is  substantially  better 
than  existing  systems  with  respect  to 
biosensor  contact  time  and  required 
sample  volume. 

In  Vivo  DNA  Engineering  Using  the 
Recombination  System  (red)  of 
Bacteriophage  Lambda 

Donald  Court,  Daiguan  Yu,  E-Chiang 

Lee,  Nancy  Jenkins,  Neal  Copeland 

(NCI) 
DHHS  Reference  No.  E-1 70-99/0 

Licensing  Contact:  Peter  Soukas;  301- 
496-7056  ext.  268;  e-mail: 
soukasp@od.nih.gov. 

Available  for  licensing  through  a 
Biological  Materials  License  Agreement 
are  several  E.  coli  strains  developed 
through  a  novel  recombination  system 
that  allows  for  efficient  chromosome 
engineering  in  E.  coli  using 
electroporated  linear  DNA.  This 
technique  provides  for  a  much  greater 
degree  of  accuracy  and  efficiency 
compared  to  current  restriction 
endonuclease  techniques  for  DNA 
engineering.  The  inventors'  system  is 
based  on  the  recombination  function 
designated  red  in  bacteriophage  lambda 
[X).  High  recombination  efficiency  is 
obtained  using  a  PCR-amplified  donor 
DNA  fragment  with  two  flanking  30-40 
base  pairs  of  DNA  homologous  to  the 
targeted  DNA.  In  vivo  cloning  is 
accomplished  by  introducing  linear 
plasmid  vectors  and  linear  DNA  to  be 
cloned  with  the  segment  to  be  cloned 
flanked  by  short  homologies  to  the 
vector.  The  linear  vector  can  also  be 
used  to  subclone  DNA  segments  direcdy 
from  the  bacterial  chromosome  or 
genomic  BAG  (PAG)  clones  by  short 
homology  mediated  gap  repair.  The 
inventors  have  shown  that  when  the  red 
function  is  turned  on  for  fifteen 
minutes,  donor  DNA  can  be  recombined 
with  a  frequency  104-105  times  higher 
than  in  a  red  off-control  kept  at  32 
degrees  C.  The  system  is  further 
described  in  Yu  et  al..  "An  efficient 
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recombination  system  for  chromosome 
engineering  in  Escherichia  coli," 
P.N.A.S.  97(ll):5978-5983  (2000). 

Simian-Huiiuui  HAV  Chimeras 
Encoding  a  Hepatitis  A  Vims  Having  a 
Cliimeric  2C  Protein 

G  Raycbaudhim,  SU  Emerson,  RH 

Purcell  (NIAID) 
Serial  No.  60/015,642  filed  19  Apr  1996; 

PCT/US97/06506  filed  18  Apr  1997; 

Serial  No.  09/171,387  filed  24  Mar 

1999 

Ucensing  Contact:  Carol  Salata,  301/ 
496-7735  ext.  232;  e-mail: 
salatacdod.nih.gov. 

The  claimed  invention  provides 
nucleic  acid  sequences  which  encode 
hepatitis  A  viruses  having  a  chimeric  2C 
protein.  The  chimeric  2C  gene  consists 
of  sequences  from  both  the  humcui 
strain  and  the  simian  AGM-27  strain. 
The  chimeric  virus  is  a  promising 
candidate  for  an  attenuated  hepatitis  A 
virus  vaccine  which  may  be  more 
economical  than  an  inactivated  vaccine, 
especially  in  underdeveloped  countries 
where  hepatitis  A  in  endemic. 
Additional  information  on  the  chimeras 
may  be  found  in  Rayachaudhuri  et  al., 
"Utilization  of  chimeras  between 
human(HMl75)  and  simian(AGM27) 
strains  of  hepatitis  A  virus  to  study  the 
molecular  basis  of  virulence,"  J.  Virol. 
72:7467-7474(1998). 

Novel  Antimalarial  Compounds, 
Methods  of  S3mtliesisThereof, 
Pharmaceutical  Compositions 
Comprising  Same,  and  Methods  of 
Using  Same  for  Treatment  and 
Prevention  of  Malaria 

Michael  R.  Boyd  (NQ),  Gerhard 
Bringmann  (EM),  Sven  Harmsen  (EM) 
Roland  Gotz  (EM),  T.  Ross  Kelly  (EM), 
Matthias  Wenzel  (EM),  Guido 
Francois  (EM),  J.  D.  Phillipson  (EM), 
Laurent  A.  Assi  (EM),  Christopher 
Schneider  (EM)  Serial  No.  08/195,547, 
filed  02/14/1994,  now  U.S.  Patent 
5,639,761;  Serial  No.  08/843,582,  filed 
04/16/1997;  Serial  No.  08/279,261, 
filed  07/22/1994.  now  U.S.  Patent 
5,552,550;  Serial  No.  08/674,362.  filed 
07/01/1996,  now  U.S.  Patent 
5.763,613:  Serial  No.  09/001,801,  filed 
12/31/1997,  now  U.S.  Patent 
6,140.339;  Serial  No.  09/527,002,  filed 
03/16/2000;  Serial  No.  08/279,339, 
filed  07/22/1994,  now  U.S.  Patent 
5.571,919;  Serial  No.  08/363,684.  filed 
12/23/1994,  now  U.S.  Patent 
5.578.729;  Serial  No.  08/674,359,  filed 
07/01/1996,  now  U.S.  Patent 
5,789,594;  Serial  No.  08/721.084.  filed 
09/24/1996.  now  U.S.  Patent 
5.786.482 


Licensing  Contact:  Peter  Soukas;  301/ 
496-7056  ext.  268;  e-mail: 
soukasp@od.nih.gov. 

According  to  data  recently  reported 
by  the  World  Health  Organization  • 
(WHO),  the  death  rate  from  malaria 
exceeds  one  million  individuals  per 
year.  The  Public  Health  Service  seeks 
exclusive  or  non-exclusive  licensee(s)  to 
develop  and  commercialize  the 
technology  claimed  within  the  portfolio 
of  U.S.  patents  issued  and  pending,  and 
corresponding  international  patents 
issued  and  pending.  These  patents  and 
pending  applications  claim  an 
exceptionally  broad  universe  of  novel 
naphthylisoquinoline  alkaloid 
compounds,  and  methods  of  total 
synthesis  thereof.  Representative 
examples  of  these  compoimds  have 
been  shown  to  have  potent  in  vitro 
activity  against  malaria  parasites, 
including  parasites  that  are  highly 
resistant  to  available  antimalarial  drugs. 
Representative  examples  have  also  been 
shown  to  have  potent  in  vivo  activity 
against  malaria  parasites  in  animal 
models.  Pharmaceutical  compositions 
comprising  these  compounds,  as  well  as 
methods  of  using  the  compounds  to 
treat  or  prevent  a  malarial  infection  of 
a  host,  are  claimed.  The  relative 
structural  simplicity  of  this  class  of 
comp6unds,  and  the  ready  synthetic 
access  thereto,  provide  unprecedented 
opportimities  for  structure-activity 
relationship  (SAR),  lead-optimization 
and  antimalarial  drug  development.  The 
technology  is  further  described  in  the 
following  publications:  J.  Nat  Prod.  1997 
Jul.;60(7):677-83  and  Bioorg.  Med. 
Chem.  Lett.  1998  Iul.;8(13):  1729-34. 

Dated:  February  2.  2001. 
lack  Spiegel, 

Director,  Division  of  Technology  Development 
and  Transfer,  Office  of  Technology  Transfer, 
National  Institutes  of  Health. 
[FR  Doc.  01-3605  Filed  2-12-01;  8:45  am] 
BHUNQ  COOK  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUIIAN  SERVICES 

National  Institutes  of  Health 

GQvemment-Owned  Inventions; 
Availability  for  Licensing 

agency:  National  Institutes  of  Health, 
Public  Health  Service.  DHHS. 
ACTION:  Notice. 

SUMMARY:  The  inventions  listed  below 
are  owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of 


federally-funded  research  and 
development.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  companies  and  may  also  be  available 
for  licensing. 

ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by  writing 
to  the  indicated  licensing  contact  at  the 
Office  of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325,  Rockville, 
Maryland  20852-3804;  telephone:  301/ 
496-7057;  fax:  301/402-0220.  A  signed 
Confidential  Disclosure  Agreement  will 
be  required  to  receive  copies  of  the 
patent  applications. 

The  ImmunoChip 

Matthias  Lorenz  (NCI) 

DHHS  Reference  No.  E-288-00/0  filed 

29  Dec  2000 

Licensing  Contact:  Richard  Rodriguez; 
301/496-7056  ext.  287;  e-mail: 
rodrigiu^od. nih.gov. 

The  inventors  have  established  a 
method  to  select  sequences  from 
databases  for  the  construction  of  custom 
microarrays.  Using  this  method,  an 
immunological  relevant  microarray 
(Immvmodbip)  was  constructed.  The 
ImmunoChip  is  a  cDNA  microarray 
which  contains  more  than  13,000 
different  murine  immimological- 
relevant  genetic  probes.  The 
ImmunoChip  can  be  used  to  study  gene 
expression  of  immune  cells  or  immune 
infiltrating  tissues  and  organs. 
Specifically,  the  chip  could  be  used  for 
immunologically  related  research  and/ 
or  vaccine  development  for  a  variety  of 
human  diseases  which  would  include, 
but  not  necessarily  limited  to,  cancer, 
infectious  diseases,  autoimmune 
diseases  and  allergies. 

Water  Soluble  Amino  Add  Analogs  of 
Aminoflavone  Compounds 

Kenneth  M.  Snader  et  al.  (NQ) 
DHHS  Reference  No.  E-2  79-99/0  filed 

06  Apr  2000 

Licensing  Contact:  Girish  Barua;  301/ 
496-7735  ext.  263;  e-mail: 
baruag@od.nih.gov. 

Many  potential  drugs  of  cancer 
chemotherapy  intended  for  parenteral 
administration  have  been  abandoned 
because  the  active  ingredient  is  either 
slightly  soluble  or  water-insoluble. 
Various  methods  have  been  developed 
to  improve  water  solubility  of  these 
drugs.  However,  these  methods  can  be 
complex  and  have  a  negative  impact 
resulting  from  the  use  of  co-solvents  and 
complexing  agents.  The  present 
invention  addresses  these  problems  by 
providing  a  method  of  producing  water- 
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soluble  analogues  of  water-insoluble 
drugs. 

In  particular,  the  present  invention 
describes  novel  analogues  derived  from 
5-aminoflavone  (TK2339)  compoimds. 
These  derivatives  have  shown  good 
differential  activity  in  the  NCI  60-cell 
line  in  vitro  cancer  drug  screen  with 
potent  and  selective  cytotoxicity  against 
CAKI-1  and  A498  renal,  MCF-7  breast, 
and  OVCAR-5  ovarian  carcinoma  cell 
lines.  In  addition,  these  derivatives  have 
shown  in  vivo  activity  against  CAKI-1 
and  A498  renal  carcinoma  xenographs. 

To  overcome  poor  solubility  of  many 
members  of  the  flavone  class  of 
compoimds,  a  series  of  more 
bydrophilic,  polar  conjugates  were 
prepared  which  are  capable  of  forming 
soluble  salts.  These  novel  compounds 
display  improved  solubility  in  aqueous 
solutions  over  the  parent  compound 
without  sacrificing  potent  antitumor 
activity.  Since  these  compounds  possess 
very  favorable  pharmaceutical 
properties,  they  have  the  greater 
potential  to  be  useful  in  the  treatment  of 
human  cancers. 

Dated:  February  2,  2001. 
Jack  Spiegel, 

Director,  Division  of  Technology, 

Development  and  Transfer,  Office  of 

Technology  Transfer,  National  Institutes  of 

Health. 

[FR  Doc.  01-3606  Filed  2-12-01;  8:45  am] 

BHXINO  COOC  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  institute  of  Dental  & 
Craniofacial  Research;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel  01-33,  Review  of  R13 
Grants. 


Date:  February  16.  2001. 
Time:  11  a.m.  to  1  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  45  Center  Drive,  Natcher  Building, 
Conference  Room  EV2,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  H.  George  Hausch,  PhD, 
Chief,  4500  Center  Drive,  Natcher  Building, 
Rm.  4AN44F.  National  Institutes  of  Health. 
Bethesda.  MD  20892,  (301)  594-2372. 

This  notice  is  being  published  less  than  IS 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel  01-34,  Review  of  training 
grants. 
Date:  February  21-22,  2001. 
Time:  2  p.m.  to  4  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace:  The  Hyatt  Regency  Hotel,  100 
Bethesda  Metro  Center,  Bethesda,  MD  20814. 

Contact  Person:  Yujing  Liu,  MD,  PhD, 
Scientific  Review  Administrator,  National 
Institute  of  Dental  &  Craniofacial  Res..  45 
Center  Drive,  Natcher  Building,  Rm.  4AN44F, 
Bethesda,  MD  20892,  (301)  594-2372. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel  01-24,  Review  of  R13 
Grants. 
Date:  February  28,  2001. 
Time:  10  a.m.  to  12  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  45  Center  Drive,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  H.  George  Hausch,  PhD, 
Chief,  4500  Center  Drive,  Natcher  Building, 
Rm.  4AN44F,  National  Institutes  of  Health, 
Bethesda,  MD  20892.  (301)  594-2372, 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel  01-25,  Review  of  ROls. 
Dote:  April  5,  2001. 
Time:  2  p.m.  to  4  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  45  Center  Drive,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Yasaman  Shirazi,  PhD, 
Scientific  Review  Administrator,  4500  Center 
Drive,  Natcher  Building.  Rm.  4AN44F, 
National  Institute  of  Dental  &  Craniofacial 
Res.,  Bethesda,  MD  20892.  (301)  594-2372. 
Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel  01-28,  Review  of  R44 
Grants. 
Date:  April  6,  2001. 
Time:  1  p.m.  to  3  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  45  Center  Drive,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 


Contact  Person:  Philip  Washko,  PhD,  DMD, 
Scientific  Review  Administrator,  45  Center 
Drive,  Natcher  Building,  Rm.  4AN44F, 
National  Institutes  of  Health,  Bethesda,  MD 
20892,  (301)  594-2372. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Si>ecial 
Emphasis  Panel  01-17,  Review  of  ROl 
Grants. 
Date.Aprilll,2001. 
rime;  1  p.m.  to  3  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  45  Center  Drive,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Philip  Washko,  PhD,  DMD. 
Scientific  Review  Administrator,  45  Center 
Drive,  Natcher  Building,  Rm.  4AN44F, 
National  Institutes  of  Health,  Bethesda,  MD 
20892,  (301)  594-2372. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel. 
Date.  April  24.  2001. 
Time:  1  p.m.  to  2:30  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  45  Center  Drive,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Philip  Washlto,  PhD,  DMD, 
Scientific  Review  Administrator.  45  Center 
Drive,  Natcher  Building,  Rm.  4AN44F, 
National  Institutes  of  Health,  Bethesda,  MD 
20892,  (301)  594-2372. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.121,  Oral  Diseases  and 
Disorders  Research,  National  Institutes  of 
Health,  HHS) 

Dated:  February  6,  2001. 
La  Verne  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  01-3593  Filed  2-12-01;  8:45  am] 

BaUNa  COOC  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  institute  of  Dental  & 
Craniofacial  Research;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
.  individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 
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Miine  of  Committee:  NIDCR  Special  Grants 
Review  Committee. 

Date:  February  2 1-23 ,  2001 . 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Hyatt  Regency  Hotel,  100 
Bethesda  Metro  Center,  Bethesda,  MD  20814. 

Contact  Person:  Yujing  Liu,  PhD,  MD, 
Scientific  Review  Administrator,  National 
Institute  of  Dental  &  Craniofacial  Res.  45 
Center  Drive,  Natcher  Building,  Rm.  4AN44F, 
Bethesda,  MD  20892,  (301)  594-2372. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.121,  Oral  Diseases  and 
Disorders  Research,  National  Institutes  of 
Health,  HHS) 

Dated:  February  6,  2001. 

La  Vane  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-3594  Filed  2-12-01;  8:45  am] 

njJNO  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institute  of  Heaitti 

National  Institutes  on  Deafness  and 
Otttsr  Conununlcation  Disorders; 
Notice  of  Cloeed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  522b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidentiail  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosiu^  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Deafness  and  Other  Communications 
Disorders  Special  Emphasis  Panel. 

Dote;  March  13,  2001. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Virginian  Suites,  1500 
Arlington  Blvd.,  Arlington,  VA  22209. 

Contact  Person:  Stanley  C.  Oaks,  Jr.,  PhD, 
Scientific  Review  Branch,  Division  of 
Extramural  Research,  Executive  Plaza  South, 
Room  400C,  6120  Executive  Blvd.,  Bethesda. 
MD  20892-7180.  301-496-8683. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.173.  Biological  Research  to 


Deafiiess  and  Communicative  Disorders, 
National  Institutes  of  Health,  HHS) 

Dated:  February  6,  2001. 
UVerne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  01-3596  Filed  2-12-01;  8:45  am] 

nUJNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c)(6),  Tide  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel. 

Date.  March  2.  2001. 

Time:  8:30  a.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Four  Points  by  Sheraton  Bethesda, 
Embassy  I  Room,  8400  Wisconsin  Avenue, 
Bethesda,  MD  20814. 

Contact  Person:  Edward  W.  Schroeder, 
PhD.  Scientific  Review  Administrator, 
Scientific  Review  Program,  Division  of 
Extramural  Activities,  NLAID,  NIH,  Room 
2156,  6700-B  Rockledge  Drive,  MSC  7610, 
Bethesda,  Md  20892-7610,  301-496-2550. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  February  6,  2001. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  01-3597  Filed  2-12-01;  8:45  am] 

aUJNQ  COOe  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosiue  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel. 

Date:  February  27,  2001. 

Time:  2:15  p.m.  to  3:45  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6700  B  Rockledge  Drive,  Room  223, 
Bethesda,  MD  20892.  (Telephone  Conference 
Call). 

Contact  Person:  Nancy  B.  Saunders.  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Program,  Division  of  Extramural 
Activities,  NIAID,  NIH,  Room  2217,  6700-B 
Rockledge  Drive,  MSC  7610,  Bethesda.  MD 
20892-7610,  301  496-2550.  n8l20v©nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy.  Immunology, 
and  Transplantation  Research;  93.856. 
Microbiology  and  Infectious  Diseases 
Research.  National  Institutes  of  Health.  HHS) 

Dated:  February  6,  2001. 

La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  01-3598  Filed  2-12-01;  8:45  am] 

BILLING  COOE  414IMI1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Drug  Abuse; 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
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is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosiue  of  which 
woiild  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Dfug  Abuse  Special  Emphasis  Panel 
"Develop  Methods  for  Gathering  Data  and 
Completing  Social  Network  Antdysis  in  Drug 
Abuse  Prevention". 

Date:  February  15,  2001. 

Time:  9  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Caithersburg  Marriott 
Washingtonian  Center,  9751  Washingtonian 
Boulevard,  Caithersburg,  MD  20878. 

Contact  Person:  Lyle  Furr,  Contract  Review 
Specialist,  Office  of  Extramural  Affairs. 
National  Institute  on  Drug  Abuse,  National 
Institutes  of  Health,  DHHS,  6001  Executive 
Boulevard,  Room  3158,  MSC  9547,  Bethesda, 
MD  20892-9547,  (301)  435-1439. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel 
"Prevention  Training". 

Date:  March  1,2001. 

rime:  9  a.m.  to  5  p.m. 
'  'Agenda:  To  review  and  evaluate  contract 
proftosals. 

Place:  Caithersburg  Marriott 
Washingtonian  Center.  9751  Washingtonian 
Boulevard.  Caithersburg.  MD  20878. 

Contact  Person:  Lyle  Furr.  Contract  Review 
Specialist,  Office  of  Extramural  Affairs, 
National  Institute  on  Drug  Abuse,  National 
Institutes  of  Health.  DHHS.  6001  Executive 
Boulevard.  Room  3158.  MSC  9547.  Bethesda. 
MD  20892-9547.  (301)  435-1439. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.277.  Drug  Abuse  Scientist 
Development  Award  for  Clinicians.  Scientist 
Development  Awards,  and  Research  Scientist 
Awards;  93.278,  Drug  Abuse  National 
Research  Service  Awards  for  Research 
Training;  93.279,  Drug  Abuse  Research 
Programs,  National  Institutes  of  Health,  HHS) 

Dated:  February  6,  2001. 
La  Verne  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-3599  Filed  2-12-01;  8:45  am] 
SajJNG  COOE  4140-01-4I 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Drug  Abuse; 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  section  552b(c)(4) 
and  552b(c)(6).  Title  5  U.S.C.  as 
amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  uith  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel  Services 
Research  on  NIDA  Treatment  CTN. 

Date:  March  2,  2001. 

Time:  8:30  a.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Georgetovtm,  2101 
Wisconsin  Avenue,  NW.,  Washington,  DC 
20007. 

Contact  Person:  Kesinee  Nimit,  MD,  Health 
Scientist  Administrator,  Office  of  Extramural 
Affairs,  National  Institute  on  Drug  Abuse, 
National  Institutes  of  Health,  DHHS,  6001 
Executive  Boulevard,  Room  3158,  Msc 

041  9547,  Bethesda,  MD  20892-9547.  (301) 
435-1432. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel 
Programs  Projects. 

Date:  March  20,  2001. 

Time:  9  a.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  Bethesda  Marriott  Hotel,  5151  Pooks 
Hill  Road.  Bethesda.  MD  20814. 

Contact  Person:  Khursheed  Asghar.  PhD, 
Chief,  Basic  Sciences  Review  Branch.  Office 
of  Extramural  Affairs,  National  Institute  on 
Drug  Abuse,  National  Institutes  of  Health, 
6001  Executive  Boulevard,  Room  3158.  MSC 
9547.  Bethesda,  MD  20892-9547,  (301)  443- 
2620. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.277.  Drug  Abuse  Scientist 
Development  Award  for  Clinicians.  Scientist 
Development  Awards,  and  Research  Scientist 
Awards;  93.278,  Drug  Abuse  National 
Research  Service  Awards  for  Research 
Training;  93.279,  Drug  Abuse  Research 
Programs,  National  Institutes  of  Health.  HHS) 

Dated:  February  6,  2001. 
La  Verne  Y.  Stringfield. 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
|FR  Doc.  01-3600  Filed  2-12-01;  8:45  am] 

BILLING  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Drug  Alxise; 
Amended  Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Treatment  Research 
Subcommittee,  February  28,  2001, 10 
a.m.  to  February  28.  2001.  6  p.m.. 
Embassy  Suites  at  the  Chevy  Chase 
Pavilion.  4300  Military  Road.  N.W.. 
Washington,  E>C,  20015  which  was 
published  in  the  Federal  Register  on 
January  26.  2001,  Volume  66  FR  7923- 
24. 

The  date  of  this  meeting  has  been 
changed  to  February  28-March  1.  2001. 
The  Committee  will  convene  from  10 
a.m.  to  6  p.m.  on  February  28.  and  from 
8:30  a.m.  to  1  p.m.  on  March  1.  The 
meeting  is  closed  to  the  public. 

Dated:  February  6,  2001. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-3601  Filed  2-12-01;  8:45  am] 
BILLMQ  COOC  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institotes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Piusuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b{c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  15.  2001. 

Time:  12:30  p.m.  to  1:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Four  Point  Sheraton,  1201  K  Street. 
N.W.,  Washington,  DC  20005. 

Contact  Person:  Priscilla  B.  Chen.  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  4104. 
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MSC  7814.  Bethesda,  MD  20892.  (301)  435- 
1787. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Cardiovascular 
Sciences  Integrated  Review  Group. 

Date:  February  26-27.  2001. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Hotel,  1750  Rockville 
Pike,  Rockville,  MD  20852. 

Contact  Person:  Gordon  L.  Johnson,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4136, 
MSC  7802,  Bethesda,  MD  20892,  (301)  435- 
1212,  )ohnsong@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Integrative, 
Functional  and  Cognitive  Neuroscience 
Integrated  Review  Group  Alcohol  and 
Toxicology  Subcommittee  3. 

Date:  February  26-27.  2001. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Washington  Monarch  Hotel,  2401  M 
Street,  NW..  Washington,  DC  20037. 

Contact  Person:  Christine  Melchior,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4102, 
MSC  7816,  Bethesda,  MD  20892,  (301)  435- 
1713. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
fiinding  cycle. 

Name  of  Committee:  Cardiovascular 
Sciences  bitegrated  Review  Group, 
Cardiovascular  and  Renal  Study  Section. 

Date:  February  26-27,  2001. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Georgetown  Suites,  1000  29th  St., 
NW..  Washington.  DC  20007. 

Contact  Person:  Russell  T.  Dowell,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Dr..  Rm  2180.  MSC 
7818.  Bethesda.  MD  20892.  (301)  435-1169. 
dowelli^csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 

funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  26-27,  2001. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace;  Georgetown  Holiday  bin,  2101 
Wisconsin  Avenue,  NW..  Washington,  DC 
20007. 

Contact  Person:  Nadarajen  A.  Vydelingum, 
PhD.  Scientific  Review  Administrator, 
Special  Study  Section — 8,  Center  for 


Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive.  MSC  7854.  Rm 
5122,  Bethesda.  MD  20892,  (301)  435-1176. 
vydelinn@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  26-27.  2001. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn.  8120  Wisconsin 
Avenue.  Bethesda.  MD  20814. 

Contact  Person:  Dharam  S.  Dhindsa,  DVM. 
PhD.  Scientific  Review  Administrator.  Center 
for  Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  5126, 
MSC  7854.  Bethesda,  MD  20892,  (301)  435- 
1174.  dhindsad@csr.nih.gov 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Infectious  Diseases 
and  Microbiology  Integrated  Review  Group 
Experimental  Virology  Study  Section. 

Date:  February  26-27.  2001. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn.  8120  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Robert  Freund,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  4198, 
MSC  7808,  Bethesda.  MD  20892.  301-435- 
1050,  freundi^csr.nih.gov 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  26-27,  2001. 

Time;  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Embassy  Suites.  Chevy  Chase 
Pavilion,  4300  Military  Rd.,  Wisconsin  at 
Western  Ave..  Washington.  DC  20015. 

Contact  Person:  Michael  A.  Lang,  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  5210. 
MSC  7850.  Bethesda.  MD  20892.  (381)  435- 
1265. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  26-27,  2001. 

Time:  8:30  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  River  Iim,  924  25th  Street. 
Washington.  DC  20037. 

Contact  Person:  Gloria  B.  Levin.  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 


Health.  6701  Rockledge  Drive,  Room  3166, 
MSC  7848,  Bethesda,  MD  20892,  (301)  435- 
1017,  ieving@csr.nih.gov 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Biophysical  and 
Chemical  Sciences  Integrated  Review  Group 
Physical  Biochemistry  Study  Section. 

Date:  February  26-27,  2001. 

Time:  8:30  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Hotel,  1750  Rockville 
Pike,  Rockville.  MD  20852. 

Contact  Person:  Gopa  Rakhit.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4154, 
MSC  7806,  Bethesda,  MD  20892,  (301)  435- 
1721,  rakhitg@csr.nih.gov 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imf>osed  by  the  review  and  - 
funding  cycle. 

Name  of  Committee:  Social  Sciences, 
Nursing,  Epidemiology  and  Methods 
Integrated  Review  Group  Nursing  Research 
Study  Section. 

Date:  February  26-28,  2001. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Iim — Silver  Spring,  8777 
Georgia  Avenue.  Silver  Spring,  MD  20910. 

Contact  Person:  Gertrude  McFarland, 
DNSC.  FAAN.  Scientific  Review 
Administrator,  Center  for  Scientific  Review. 
National  Institutes  of  Health,  6701  Rockledge 
Drive.  Room  4110.  MSC  7816.  Bethesda,  MD 
20*892.  (301)  435-1784. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Dofe;  February  26-2  7,  2001 . 

rime:  8:30  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Georgetown  Holiday  Inn.  2101 
Wisconsin  Avenue,  NW.,  Washington.  DC 
20007. 

Contact  Person:  Michael  Micklin.  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  3178, 
MSC  7848,  Bethesda,  MD  20892.  (301)  435- 
1258.  micklinm@csr.nih.gov 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Oncological  Sciences 
Integrated  Review  Group  Experimental 
Therapeutics  Subcommittee  2. 

Date:  February  26-28.  2001. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Embassy  Suites,  Chevy  Chase 
Pavilion,  4300  Military  Rd..  Wisconsin  at 
Western  Ave..  Washington.  DC  20015. 
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Contact  Person:  Marcia  Litwack,  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  4150. 
MSC  7804.  Bethesda.  MD  20892.  (301)  435- 
1719 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Endocrinology  and 
Reproductive  Sciences  Integrated  Review 
Group  Reproductive  Biology  Study  Section. 

Date:  February  26-27,  2001. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Hotel,  1750  Rockville 
Pike,  Rockville,  MD  20852. 

Contact  Person:  Dennis  Leszczynski,  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6170, 
MSC  7892,  Bethesda,  MD  20892.  (301)  435- 
1044. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  26-27.  2001. 

Time:  9  a.m.  to  4:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Chevy  Chase  Holiday  Inn,  5520 
Wisconsin  Ave.,  Chevy  Chase,  MD  20815. 

Contact  Person:  Cheri  Wiggs,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3180. 
MSC  7848,  Bethesda,  MD  20892.  (301)  435- 
1261. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  26.  2001. 

rime:  2  p.m.  to  3  p.m. 

'  Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2,  Bethesda,  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Lee  Rosen,  PhD,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health.  6701 
Rockledge  Drive,  Room  5116.  MSC  7854, 
Bethesda.  MD  20892.  (301)  435-1171. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Pathophysiological 
Sciences  Integrated  Review  Group  Lung 
Biology  and  Pathology  Study  Section. 

Date:  February  27-28.  2001. 

Time:  8  a.m.  to  7  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hilton  Garden  Inn.  Washington.  DC 
Franklin  Square,  815  14th  Street.  NW.. 
Washington.  DC  20005. 

Contact  Person:  George  M.  Bamas,  PhD. 
Scientific  Review  Administrator.  Center  for 


Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  2180, 
MSC  7818,  Bethesda,  MD  20892,  (301)  435- 
0696,  george_bamas@nih.gov 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Date:  February  28,  2001. 

Time:  8  a.m.  to  5  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn — Gaithersburg,  2 
Montgomery  Village  Avenue,  Gaithersburg, 
MD  20879. 

Contact  Person:  Gopal  C.  Sharma,  DVM, 
MS,  PhD,  Diplomate  American  Board  of 
Toxicology,  Scientific  Review  Administrator, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  2184  MSC  7818,  Bethesda.  MD  20892. 
(301)  435-1783,  sharmag@csr.nih.gov 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  28.  2001. 

Time:  8  a.m.  to  9  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hilton  Garden  Inn,  Washington,  DC 
Franklin  Square,  815  14th  Street,  NW.. 
Washington,  IX  20005. 

Contact  Person:  Everett  E.  Sinnett.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  2178. 
MSC  7818.  Bethesda,  MD  20892.  (301)  435- 
1016.  sinnett@nih.gov 

Name  of  Committee:  Infectious  Diseases 
and  Microbiology  Integrated  Review  Group 
Microbial  Physiology  and  Genetics 
Subcommittee  1. 

Date:  February  28-March  1,  2001. 

Time:  8:30  a.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  One  Washington  Circle,  1 
Washington  Circle.  NW..  Washington.  DC 
20037. 

Contact  Person:  Martin  L.  Slater,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  4184, 
MSC  7808,  Bethesda,  MD  20892,  301  435- 
1149. 

Name  of  Committee:  Oncological  Sciences 
Integrated  Review  Group  Radiation  Study 
Section. 

Date:  February  28-March  2,  2001. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Watergate  Hotel.  2650  Virginia 
Ave,  NW.,  Washington,  DC  20037. 

Contact  Person:  Paul  K.  Strudler,  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4100, 
MSC  7804,  Bethesda,  MD  20892,  (301)  435- 
1716. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  28-March  1 ,  2001 . 

Time:  6  p.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Monarch  Hotel,  2400  M  Street.  NW.. 
Washington.  DC  20037. 


Contact  Person:  David  L.  Simpson,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5192 
MSC  7846.  Bethesda,  MD  20892,  (301)  435- 
1278. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Dafe:March  1,2001. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  8120  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Bill  Bunnag,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5124 
MSC  7854,  Bethesda.  MD  20892-7854,  (301) 
435-1177.  bunnagb@csr.nih.gov 

Name  of  Committee:  Cardiovascular 
Sciences  Integrated  Review  Group 
Pharmacology  Study  Section. 

Date:  March  1-2.  2001. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Hotel.  1750  Rockville 
Pike,  Rockville,  MD  20853. 

Contact  Person:  Jeanne  N.  Ketley,  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  4130 
MSC  7814,  Bethesda.  MD  20892,  (301)  435- 
1789. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  March  1-2,  2001. 

Time:  8  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Georgetown  Holiday  Inn.  Fortune 
Room,  2101  Wisconsin  Avenue,  NW.. 
Washington.  DC  20007. 

Contact  Person:  Syed  Quadri.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  4144, 
MSC  7804.  Bethesda,  MD  20892,  (301)  435- 
1211. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

ZJote:  March  1-2,2001. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Grand  Westin  Hotel.  2350  M  Street. 
NW.,  Washington.  DC  20037-1417. 

Contact  Person:  Marjam  G.  Behar,  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  4178, 
MSC  7806.  Bethesda,  MD  20892,  (301)  435- 
1180. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Z>afe:  March  1-2.  2001. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Clarion  Hampshire  Hotel.  1310  New 
Hampshire  Ave,  NW.,  Washington,  IX; 
20036. 

Contact  Person:  Jay  Joshi,  PhD,  Scientific 
Review  Administrator,  Center  for  Scientific 


10034 


Federal  Register / Vol.  66,  No.  30 /Tuesday,  February  13,  2001 /Notices 


Review.  National  Institutes  of  Health,  6701 
Rockledge  Drive.  Room  5184,  MSC  7846, 
Bethesda,  MD  20892.  (301)  435-1184. 

Name  of  Committee:  CeW  Development  and 
Function  Integrated  Review  Croup  Cell 
Development  and  Function  6. 

Date:  March  1-2,  2001 . 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Holiday  Inn,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20852. 

Contact  Person:  Richard  D.  Rodewald, 
PhD,  Scientific  Review  Administrator,  Center 
for  Scientific  Review,  National  Institutes  of 
Health,  Room  5142,  MSC  7840,  6701 
Rockledge  Drive,  Bethesda,  MD  20892,  (301) 
435-1024,  rodewalr^csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  March  1-2.  2001. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/oce:  The  Virginian  Suites,  1500 
Arlington  Blvd.,  Arlington,  VA  22209. 

Contact  Person:  Karen  Sirocco,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3184, 
MSC  7848,  Bethesda,  MD  20892,  301  435- 
0676,  siroccokOcsr.nih.gov 

Name  of  Committee:  Biophysical  and 
Chemical  Sciences  Integrated  Review  Group 
Bio-Organic  and  Natural  Products  Chemistry 
Study  Section. 

Date.  March  1-2,  2001. 

Time:  9  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn — Silver  Spring,  8777 
Georgia  Avenue,  Silver  Spring,  MD  20910. 

Contact  Person:  Mike  Radtke,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4176, 
MSC  7806,  Bethesda,  MD  20892,  301  435- 
1728,  radtkem@csr.nih.gov 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Dote:  March  2,  2001. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Iim,  8120  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Bill  Bunnag,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5124, 
MSC  7854,  Bethesda.  MD  20892-7854,  (301) 
435—1177,  bunnagb@csr.nih.gov 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  March  2,  2001. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Holiday  Inn,  8120 
Wisconsin  Avenue.  Bethesda.  MD  20814. 

Contact  Person:  Luigi  Giacometti,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5208, 
MSC  7850,  Bethesda,  MD  20892,  (301)  435- 
1246. 


Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date.  March  2,  2001. 

Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Lee  S.  Mann,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3186, 
MSC  7848,  Bethesda,  MD  20892,  (301)  435- 
0677. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research,  93.333, 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878,  93.892,  93.893,  National 
Institutes  of  Health,  HHS) 

Dated:  February  6,  2001. 

La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-3595  Filed  2-12-01;  8:45  am] 

BaUNG  COOE  4140-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doclwt  No.  FR-4491-N-05] 

Notice  Of  Draft  Environmental  Impact 
Statement:  City  of  Hartford,  CT; 
Section  108  Loan  Guarantee/BEDI 
Grant 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACnON:  Notice. 

SUMMARY:  The  Department  of  Housing 
and  Urban  Development  gives  this 
notice  to  the  public  that  Ae  City  of 
Hartford,  Connecticut  intends  to  prepare 
an  Environmental  Impact  Statement 
(EIS)  for  the  Adriaen's  Landing  Project. 
This  Notice  is  in  accordance  with 
regtdations  of  the  Coimcil  on 
Environmental  Quality  as  described  in 
40  CFR  parts  1500-1508.  Federal 
agencies  having  jmisdiction  by  law, 
special  expertise,  or  other  special 
interest  should  report  their  interests  and 
indicate  their  readiness  to  aid  in  the  EIS 
effort  as  a  "Cooperating  Agency." 

A  Draft  EIS  will  be  completed  for  the 
proposed  action  described  herein. 
Comments  relating  to  the  E)raft  EIS  are 
requested  and  will  be  accepted  by  the 
contact  person  listed  below.  When  the 
Draft  EIS  is  completed,  a  notice  will  be 
sent  to  individuals  and  groups  known  to 
have  an  interest  in  the  Draft  EIS  and 
particularly  in  the  environmental 
impact  issues  identified  therein.  Any 
person  or  agency  interested  in  receiving 
a  notice  and  making  comment  on  the 
Draft  EIS  should  contact  the  person 


listed  below  within  45  days  after  the 
publication  of  this  Notice. 
ADDRESSES:  All  interested  agencies, 
groups  and  persons  are  invited  to 
submit  written  comments  on  the  within- 
named  project  and  the  Draft  EIS  to  the 
following  contact  person.  Such 
comments  should  be  received  by  the 
office  of  the  contact  person  and  all 
comments  so  received  will  be 
considered  prior  to  the  preparation  and 
distribution  of  the  Draft  EIS. 

Particularly  solicited  is  information 
on  reports  or  other  environmental 
studies  planned  or  completed  in  the 
project  area,  major  issues  and  dates 
which  the  EIS  should  consider  and 
recommended  mitigating  measures  and 
alternatives  associated  with  the 
proposed  project.  Federal  agencies 
having  jurisdiction  by  law,  special 
expertise  or  other  special  interest 
should  report  their  interests  and 
indicate  their  readiness  to  aid  the  EIS 
effort  as  a  "cooperating  agency." 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  J.  Johnson,  Contract  Manager, 
City  of  Hartford,  Division  of 
Management  &  Budget,  Office  of  Grants 
Management,  Room  108,  550  Main 
Street,  Hartford,  CT,  06103.  Telephone: 
(860) 543-8650. 
SUPPLEMENTARY  INFORMATION: 

A:  Background 

The  City  of  Hartford,  acting  imder 
authority  of  section  104(g)  of  the 
Housing  and  Community  Development 
Act  of  1974  (42  U.S.C.  5304(g))  and 
HUD's  regulations  at  24  CFR  part  58,  in 
cooperation  with  the  Capital  City 
Economic  Development  Authority,  the 
Federal  Highway  Administration,  and 
other  interested  agencies,  will  prepare 
an  Environmental  Impact  Statement 
(EIS)  to  analyze  potential  impacts  of 
constructing  a  33-acre  mixed  use 
development  complex  including:  (1)  A 
retail/entertainment  venue  of  a 
maximum  of  approximately  265,000 
square  feet,  (2)  an  approximately 
500,000  square  feet  convention  center, 
(3)  an  approximately  700-room 
convention  center  hotel,  (4) 
approximately  200  to  400  residential 
apartments,  (5)  an  approximately 
200,000  square  feet  future  attraction 
(public  interactive-entertainment  and 
education  venue),  (6)  parking  facilities 
representing  approximately  6,000 
spaces,  and  (7)  relocation  and 
modification  of  sewer,  water,  and  other 
utility  infi^structure  and  vehicular  and 
pedestrian  traffic  access  modifications. 
Adriaen's  Landing  will  be  located  in 
downtown  Hartford  along  the 
Connecticut  River.  The  estimated  cost 
for  this  project  is  650  million  dollars. 
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1998,  the  City  of  Hartford  applied 
for  a  competitive  grant  allocation  from 
DHUD  for  $2  million  in  Brownfield 
Economic  Development  Initiative  [BEDI) 
fiuds  for  the  retail/entertainment 
component  of  the  Adriaen's  Landing 
project.  The  application  was  funded  and 
will  be  coupled  with  up  to  $13  million 
in  Section  108  loan  authority,  $5 
million  of  which  will  be  specifically 
used  in  conjunction  with  the  BEDI 
funds  on  the  retail/entertainment 
component  of  the  project.  The 
remaining  $8  million  in  Section  108 
loan  authority  will  be  used  for  eligible 
activities  associated  with  the  project. 

B.  Need  for  the  EIS 

The  project  may  constitute  an  action 
significantly  effecting  the  quality  of  the 
human  environment,  and  an 
Environmental  Impact  Statement  will  be 
prepared  by  the  City  of  Hartford  in 
cooperation  with  the  Capital  City 
Economic  Development  Authority  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  on  such  project. 
Responses  to  this  notice  will  be  used  to: 
(1)  Determine  significant  environmental 
issues;  (2)  identify  data  which  the  EIS 
should  address;  and  (3)identify  agencies 
and  other  parties  which  will  participate 
in  the  EIS  process  and  the  basis  for  their 
involvement. 

This  notice  is  in  accordance  with  the 
regulations  of  the  Council  on 
Environmental  Quality  under  its  rule  at 
40  CFR  part  1500.  The  Draft  EIS  will  be 
published  and  distributed  on  or  about 
15  days  after  the  date  of  this  publication 
and  a  copy  will  be  on  file  at  the  City  of 
Hartford,  Division  of  Management  and 
Budget,  Room  108,  550  Main  Street, 
Hartford,  CT  06103  and  available  for 
public  inspection,  or  copies  may  be 
obtained  at  the  same  address,  upon 
request. 

C.  Scoping 

Scoping  meetings  were  held  on  April 
15,  1999  and  November  16,  1999  at  the 
Batances  School  in  Hartford.  The  scope 
of  issues  to  be  addressed  in  the  EIS  was 
discussed,  as  well  as  an  identification  of 
the  significant  issues  related  to  the 
proposed  Adriaen's  Landing  project. 

This  Notice  shall  be  in  effect  for  one 
year.  U  one  year  after  the  publication  of 
the  Notice  in  the  Federal  Register  a 
draft  EIS  has  not  been  filed  on  the 
project,  then  the  Notice  for  that  project 
shall  be  canceled.  If  a  draft  EIS  is 
expected  more  than  one  year  after  the 
publication  of  this  Notice,  a  new  and 
updated  Notice  must  be  published. 


Dated:  January  31,  2001. 
Richard  H.  Broun, 

Director,  Office  of  Community  Viability. 
[FR  Doc.  01-3554  Filed  2-12-01;  8:45  am] 

BtLUNG  COOE  4210-2»-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Revised  Schedule  of  Remuneration  for 
ttte  UCX  Program 

Under  section  8521(a)(2)  of  title  5  of 
the  United  States  Code,  the  Secretary  of 
Labor  is  required  tp  issue  from  time  to 
time  a  Schedule  of  Remuneration 
specifying  the  pay  and  allowances  for 
each  pay  grade  of  members  of  the 
military  services.  The  schedules  are 
used  to  calculate  the  base  period  wages 
and  benefits  payable  under  the  program 
of  Unemployment  Compensation  for  Ex- 
servicemembers  (UCX  Program). 

The  revised  schedule  published  with 
this  Notice  reflects  increases  in  military 
pay  and  allowances  which  were 
effective  in  January  2001. 

Accordingly,  the  following  new 
Schedule  of  Remuneration,  issued 
pursuant  to  20  CFR  614.12,  applies  to 
"First  Claims"  for  UCX  which  are 
effective  beginning  with  the  first  day  of 
the  first  week  which  begins  after  March 
31,  2001. 


Pay  grade 

(1)  Commissioned  Officers: 

0-10  

0-9  

0-8  

0-7  

0-6  

0-5  

0-4  

0-3  

0-2  

0-1  

(2)  Commissioned  Officers  With 
Over  4  Years  Active  Duty  As 
An  Enlisted  Memt)er  Or  War- 
rant Officer: 

0-3E 

0-2E 

0-1E 

(3)  Warrant  Officers: 

W-5 

W-^ „ 

W-3 

W-2 

W-1  

(4)  Enlisted  Personnel: 

E-9 

E-8 

E-7 • 

E-6 

E-5 


Monttily  rate 


$13,923 

13,123 

12,107 

10,992 

9.249 

7,754 

6,407 

5,091 

4,030 

3.080 


5,988 
4,894 
4,116 

6,771 
5,833 
4,856 
4,155 
3,551 

5,419 
4,546 
3,970 
3,487 
2,952 


Pay  grade 

Monthly  rate 

E-4 

2,493 

E-3 

220Z 

E-2 

2,109 

E-1  

1,927 

The  publication  of  this  new  Schedule 
of  Remimeration  does  not  revoke  any 
prior  schedule  or  change  the  period  of 
time  any  prior  schedule  was  in  effect. 

Signed  at  Washington,  D.C.,  on  January  18, 
2001. 

Rajrmond  L.  Bramucci, 
Assistant  Secretary  of  Labor. 
[FR  Doc.  01-3610  Filed  2-12-01;  8:45  am] 
BHUNO  COOE  4S10-aO-P 


NATIONAL  SaENCE  FOUNDATION 

Special  Emphasis  Panel  in 
Mathematical  Sciences;  Notice  of 
IMeeting 

In  accordance  with  the  federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  in  Mathematical 
Sciences  (1204). 

Date  and  Time:  February  22-24.  2001;  8:30 
a.m.  until  5  p.m. 

Place:  Room  120.  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Joseph  P.  Brennan, 
Program  Director,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230.  Telephone:  (703)  292- 
4876. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposal 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
concerning  the  Algebra  and  Number  Theory, 
and  Combinatorics  Program,  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  February  6,  2001. 
Karen  J.  York, 

Committee  Management  Officer. 
(FR  Doc.  01-3574  Filed  2-12-01;  8:45  am] 
BUXJNG  COOE  795S-01-4I 
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NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Sunshine  Act  Meeting 

TIME  AND  PLACE:  9:30  a.m.,  Wednesday. 

February  21,  2001. 

PLACE:  NTSB  Conference  Center,  429 

L'Enfant  Plaza  SW.,  Washington,  DC 

20594 

STATUS:  The  three  items  are  open  to  the 

public. 

MATTERS  TO  BE  CONSIDERED: 

7327    Briefs  of  Accidents:  Cessnas 
172K  and  N79960,  N89872  at  Sarasota, 
FL  on  3/9/2000  (MIA0OFA103A/B)  and 
Safety  Recommendations  to  FAA  re 
ATC  procedures  and  practices. 

7322    Survivability  of  Accidents 
Involving  Part  121  U.S.  Air  Carrier 
Operations.  1983-1999. 

7329    Hazardous  Materials  Accident 
Report:  Rupture  of  Railroad  Tank  Car 
near  Clymers,  Indiana. 
NEWS  MEDIA  CONTACT:  Telephone:  (202) 
314-6100. 

Individuals  requesting  specific 
accommodation  should  contact  Mrs. 
Barbara  Bush  at  (202)  314-6220  by 
Friday,  February  16,  2001 
FOR  MORE  INFORMATION  CONTACT:  Vicky 
D'Onofrio,  (202)  314-6410. 

Dated:  February  9,  2001. 
Vkky  D'Onofrio. 

Federal  Register  Liaison  Officer. 

(FR  Doc.  01-3785  Filed  2-9-01;  3:55  pm) 

■LUNG  CODE  7533-01-U 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting;  Notice 

Agency  Holding  the  Meeting:  Nuclear 
R^ulatory  Commission. 

Date:  Weeks  of  February  12, 19,  26, 
March  5,  12, 19,  2001. 

Place:  Commissioners'  Conference 
Room,  11555  Rockville  Pike,  RockviUe. 
Maryland. 

Status:  Public  and  Closed. 

Matters  To  Be  Considered 

Week  of  February  12.  2001 

Wednesday.  February  14,  2001 
10:25  a.in.  Affirmation  Session  (Public 
Meeting]  (If  needed) 

Week  of  February  19,  2001 — Tentative 
Tuesday.  February  20.  2001 

10:25  a.m.  Affirmation  Session  (Public 

Meeting)  (If  needed) 
10:30  a.m.  Briefing  on  Spent  Fuel  Pool 
Accident  Risk  at  Decommissioning 
Plants  and  Rulemaking  Initiatives 
(Public  Meeting]  (ConUct:  George 
Hubbard,  301-415-2870] 
This  meeting  will  be  webcast  live  at  the 
Web  address — www.nrc.gov/live.html. 


Week  of  February  26,  2001 — Tentative 

Monday.  February  26,  2001 
2:00  p.m.  Meeting  with  the  National 
Association  of  Regulatory  Utility 
Commissioners  (NARUC)  (Public 
Meeting]  (Contact:  Spiros  Droggitis.  301- 
415-2367) 
This  meeting  will  be  webcast  live  at  the 
Web  address — www.nrc.gov/live.html. 
Tuesday,  February  27,  2001 
10:25  a.m.  Affirmation  Session  (Public 

Meeting]  (If  needed) 
10:30  a.m.  Briefing  on  Threat  Environment 
Assessment  (Closed-Ex.  1) 

Week  of  March  5.  2001— Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  March  5,  2001. 

Week  of  March  12,  2001— Tentative 

Monday.  March  12,  2001 
1:25  p.m.  Affirmation  Session  (Public 

Meeting]  (If  needed) 
1:30  p.m.  Discussion  of  Management  Issues 

(Closed-Ex.  2) 

Week  of  March  19.  2001— Tentative 

Thursday,  March  22,  2001 

10:25  a.m.  Affirmation  Session  (Public 

Meeting]  (If  needed) 
10:30  a.m.  Meeting  with  Advisory 
Committee  on  Nuclear  Waste  (ACNW) 
(Public  Meeting]  (Contact:  (ohn  Larkins. 
301-415-7320) 
This  meeting  will  be  webcast  live  at  the 
Web  address — www.nrc.govJlive.html. 

*  The  schedule  for  Commission  meetings  is 
subject  to  change  on  short  notice.  To  verify 
the  status  of  meetings  call  (recording) — (301) 
415-1292.  Contact  person  for  more 
information:  David  Louis  Gamberoni  (301) 
415-1651. 
***** 

The  NRC  Commission  Meeting  Schedule 
can  be  found  on  the  Internet  at: 

http://www.nrc.gov/SECY/smj/schedide.htm 
***** 

This  notice  is  distributed  by  mail  to  several 
hundred  subscribers;  if  you  no  longer  wish 
to  receive  it.  or  would  like  to  be  added  to  the 
distribution,  please  contact  the  Office  of  the 
Secretary,  Washington.  DC  20555  (301-415- 
1969).  In  addition,  distribution  of  this 
meeting  notice  over  the  Internet  system  is 
available.  If  you  are  interested  in  receiving 
this  Commission  meeting  schedule 
electronically,  please  send  an  electronic 
message  to  dkw@nrc.gov. 

Dated:  February  8,  2001. 

David  Louis  Gamberoni, 

Technical  Coordinator.  Office  of  the 
Secretary. 

(FR  Doc.  01-3738  Filed  2-9-01;  12:37  pm] 

MLUNG  COOe  7990-01-41 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Coliectlon;  Comment 
Request 

Upon  Written  Request.  Copies  Available 
From:  Securities  and  Exchange  Commission. 


Office  of  Filings  and  Information  Services. 
Washington.  DC  20549. 

Extension:  Rule  17a-4;  SEC  File  No.  270- 
198;  OMB  Contit)!  No.  3235-0279. 

Notice  is  hereby  given  that  piu^uant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
("Commission")  is  soliciting  comments 
on  the  collection  of  information 
summarized  below.  The  Commission 
plans  to  submit  this  existing  collection 
of  information  to  the  Ofiice  of 
Management  and  Budget  for  extension 
and  approval.       

Rule  17a-4  (17  CFR  240.17a--4) 
requires  exchange  members,  brokers  and 
dealers  to  preserve  for  prescribed 
periods  of  time  certain  records  required 
to  be  made  by  Rule  17a-3.  In  addition. 
Rule  1 7a— 4  requires  the  preservation  of 
records  required  to  be  made  by  other 
Commission  rules  and  other  kinds  of 
records  which  firms  make  or  receive  in 
the  ordinary  coiu^e  of  business.  These 
include,  but  are  not  limited  to,  bank 
statements,  cancelled  checks,  bills 
receivable  and  payable,  originals  of 
commimications,  and  descriptions  of 
various  transactions.  Rule  1 7a— 4  also 
permits  broker-dealers  to  employ,  under 
certain  conditions,  electronic  storage 
media  to  maintain  records  required  to 
be  maintained  imder  Rules  17a-3  and 
17a-4. 

These  are  approximately  7,525  active, 
registered  broker-dealers.  The  staff 
estimates  that  the  average  amoimt  of 
time  necessary  to  preserve  the  books 
and  records  as  required  by  Rule  17a-4 
is  1.001  hoiu^  per  broker-dealer  per 
working  day.  TTius  the  staff  estimates 
that  because  there  are  approximately 
250  business  day  per  year,  the  total 
compliance  burden  for  7,525 
respondents  is  1,883,131  hoiu^. 

The  staff  believes  that  compliance 
personnel  would  be  charged  with 
ensuring  compliance  with  Commission 
regulation,  including  Rule  17a— 4.  The 
staff  estimates  that  the  hourly  salary  of 
a  compliance  manager  is  $82.50  per 
hour.i  Based  upon  these  numbers,  the 
total  cost  of  compliance  for  7.525 
respondents  is  $155,358,308  per  year.^ 
Despite  the  total  burden  hour  decrease 
of  244,054  (resulting  from  the  decrease 
in  the  niunber  of  respondents  &t)m 
8.500  to  7,525).  the  increase  in  the 
estimated  hourly  salary  used  (fitim 
$48.08  as  used  in  previous  estimates  to 


>  Securities  Industry  Association,  Management 
and  Professional  Earnings,  Table  051  (Compliance 
Manager)  *  35%  overhead  (based  on  end-of-year 
1998  figures). 

*  (1.001  hours  per  day  x  250  days  x  7,525  active, 
registered  broker-dealer  respondents)  =  1,883,131 
total  hours  per  year.  (1,883,131  hours  x  $82.50  per 
hour)  =  $155,358,308  per  year. 
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the  $82.50  obtained  from  the  Securities 
Industry  Association's  siuvey  of 
industry  salaries,  which  was  not 
previously  available)  caused  the  total 
cost  of  compliance  to  be  $53,086,138 
higher  than  the  previous  estimate  of 
$102,272,170. 

Written  comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  the  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted  in 
writing  within  60  days  of  this 
publication. 

Direct  your  written  comments  to 
Michael  E.  Bartell,  Associate  Executive 
Director,  Office  of  Information 
Technology,  Seciuities  and  Exchange 
Commission,  450  5th  Street,  NW., 
Washington,  DC  20549. 

Dated:  February  6.  2001. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  01-3624  Filed  2-12-01;  8:45  am] 

BIUJNO  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Dellsttng;  Notice  of  Withdrawal 
of  Application  to  Withdraw  From 
Listing  and  Registration; 
(3Dshopping.coni,  Common  Stock,  No 
Par  Value,  and  Warrants  to  Purchase 
Common  Stock)  File  No.  1-15161 

February  6,  2001. 

On  January  29.  2001.  3Dshopping.com 
("Company")  filed  an  application  with 
the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  Section  12(d)  of  the  Securities 
Exchange  Act  of  1934  ("Act") '  and  Ride 
12d2-2(d)  thereunder,^  to  withdraw  its 
Common  Stock,  no  par  value,  and 
Warrants  to  Purchase  Common  Stock 
from  listing  and  registration  on  the 
American  Stock  Exchange.  Notice  of  the 
application  was  published  on  February 
5,  2001,  in  the  Federal  Register,  to 
solicit  comment  from  interested 


persons.^  On  February  5,  2001,  the 
Company  withdrew  its  application.^ 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. * 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  01-3567  Filed  2-12-01;  8:45  am) 
8IUJN0  CODE  aoi(Hn-« 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
to  Withdraw  From  Listing  and 
Reglstratkxi;  (Boukler  Total  Return 
Fund,  Inc.,  Common  Stock,  $.01  Par 
Value)  RIe  No.  1-11652 

February  6,  2001. 

Boulder  Total  Retiim  Fimd.  Inc.,  a 
Maryland  corporation  ("Company"),  has 
filed  an  application  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  1  and  Rule  12d2-2{d) 
thereimder,2  to  withdraw  its  Common 
Stock,  $.01  par  value  ("Security"),  from 
listing  and  registration  on  the  Pacific 
Exchange  ("PCX"). 

The  Security  is  currently  listed  and 
registered  on  both  the  PCX  and  the  New 
York  Stock  Exchange  ("NYSE").  The 
Company  has  determined  to  maintain 
the  Security's  listing  and  registration  on 
the  NYSE,  but  to  withdraw  its  listing 
and  registration  on  the  PCX.  In 
explaining  its  reasons  for  taking  such 
action,  the  Company  stated  that  the  low 
volume  of  shares  traded  on  the  PCX 
does  not  justify  the  costs  incurred 
through  maintaining  such  listing. 

The  Company  has  stated  in  its 
application  that  it  has  complied  with 
the  rules  of  the  PCX  governing  the 
withdrawal  of  a  seciuity  from  listing 
and  registration  by  the  issuer  and  that 
the  PCX  has  in  turn  indicated  that  it 
will  not  oppose  such  proposed 
withdrawal.  The  Company's  application 
shall  not  have  any  effect  on  the 
Security's  continued  listing  and 
registration  on  the  NYSE. 

Any  interested  person  may,  on  or 
before  February  28,  2001,  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington.  DC  20549- 


>  15  U.S.C.  78/(d). 
»17CFR240.12d2-2(d). 


3  Securities  Exchange  Act  Release  No.  43902  Oan. 
30,  2001),  66  FR  8988. 

*  See  letter  from  Bruce  M.  Schloss,  Counsel  to 
Company,  to  Matthew  Boesch.  Paralegal,  Division 
of  Market  Regulation,  Conunission,  dated  February 
5.  2001. 

5l7CFR200.30-3(a)(l). 

'  15  U.S.C.  78fld). 

'17CFR240.12d2-2(d). 


0609.  facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the  PCX 
and  what  terms,  if  any,  should  be 
imposed  by  the  Commission  for  the 
protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  imless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  01-3568  Filed  2-12-01;  8:45  am] 

BIUJNO  CODE  S010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Pnvestment  Company  Act  Release  No. 
24853:812-12062] 

Hlllview  Investment  Trust  II  and 
Hlllview  Capital  Advisors,  LLC;  Notice 
of  Application 

Februarys,  2001. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  an  application  under 
section  6(c)  of  the  Investment  Company 
Act  of  1940  (the  "Act")  for  an 
exemption  from  section  15(a)  of  the  Act 
and  rule  18f-2  tmder  the  Act. 

Sununaiy  of  Application:  Applicants, 
Hillview  Investment  Trust  II  (the 
"Trust")  and  Hillview  Capital  Advisors, 
LLC  (the  "Adviser")  request  an  order 
that  would  permit  applicants  to  enter 
into  and  materially  amend  subadvisory 
agreements  without  shareholder 
approval. 

Filing  Dates:  The  application  was 
filed  on  April  14,  2000  and  amended  on 
November  15,  2000.  Applicants  have 
agreed  to  file  an  amendment  during  the 
notice  period,  the  substance  of  which  is 
reflected  in  this  notice. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  March  5.  2001,  and 
should  be  accompanied  by  proof  of 
service  on  the  applicants,  in  the  form  of 
an  affidavit,  or,  for  lawyers,  a  certificate 
of  service.  Hearing  requests  should  state 


317CFR200.30-3(aMl). 
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the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretary,  Commission,  450 
Fifth  Street,  NW.,  Washington,  DC 
20549-0609;  Applicants,  c/o  Joseph  A. 
Bracken,  Hillview  Capital  Advisors, 
LLC,  1055  Washington  Boulevard, 
Stamford.  Connecticut  06901. 
FOR  FURTHER  INFORMATION  CONTACT:  Jean 
E.  Minarick,  Senior  Counsel,  at  (202) 
942-0527,  or  Christine  Y.  Greenlees, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  siunmary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0102  (telephone  (202)  942-8090). 

Applicants'  Representations 

1.  The  Trust  is  a  Delaware  business 
trust  registered  under  the  Act  as  an 
open-end  management  investment 
company.  The  Trust  is  organized  as  a 
series  investment  company  and 
currently  has  two  series,  Hillview  Alpha 
Fund  and  Hillview  International  Alpha 
Fund  (each  a  "Fund"  and  collectively, 
the  "Funds"),  each  of  which  has  its  own 
distinct  investment  objective  and 
policies.  The  Adviser,  a  Delaware 
limited  liability  company,  serves  as 
investment  adviser  to  the  Funds,  and  is 
registered  as  an  investment  adviser 
under  the  Investment  Advisers  Act  of 
1940  ("Advisers  Act").*  The  Adviser  is 

a  subsidiary  of  Value  Asset 
Management,  Inc.,  a  privately  held 
financial  services  holding  company. 

2.  The  Trust,  on  behalf  of  each  Fund, 
has  entered  into  an  investment  advisory 
agreement  with  the  Adviser  ("Advisory 
Agreement").  The  Advisory  Agreement 
has  been  approved  by  the  "Trust's  board 
of  trustees  (the  "Board"),  including  a 
majority  of  the  trustees  who  are  not 
"interested  persons,"  as  defined  in 
section  2(a)(19)  of  the  Act,  of  the  Trust 
or  the  Adviser  ("Independent 


'  The  applicants  request  that  any  relief  granted 
pursuant  to  the  application  also  apply  to  hiture 
series  of  the  Trust  and  any  other  registered  open- 
end  management  investment  companies  and  their 
series  that:  (a)  Are  advised  by  the  Adviser  or  any 
entity  controlling,  controlled  by.  or  under  common 
control  with  the  Adviser  (b)  are  managed  in  a 
manner  consistent  with  this  application,  and  (c) 
comply  with  the  terms  and  conditions  in  the 
application  (together.  "Future  Funds").  The  Trust  is 
the  only  existing  investment  company  that 
currently  intends  to  rely  on  the  requested  order. 


Trustees"),  as  well  as  each  Fund's  initial 
shareholder.  Under  the  terms  of  the 
Advisory  Agreement,  the  Adviser, 
subject  to  oversight  by  the  Board,  has 
overall  supervisory  responsibility  for 
the  investment  program  of  each  Fund. 
The  Trust  and  the  Adviser  have  entered 
into  investment  subadvisory  agreements 
("Subadvisory  Agreements")  with 
multiple  subadvisers  ("Subadvisers") 
for  each  of  the  Funds.  Under  the 
Subadvisory  Agreements,  each 
Subadviser,  subject  to  general 
supervision  by  the  Adviser  and  the 
Board,  has  discretionary  authority  to 
invest  a  portion  of  a  Fimd's  assets 
allocated  to  it  by  the  Adviser.  Ciurently, 
Hillview  Alpha  Fund  has  five 
Subadvisers  and  Hillview  International 
Alpha  Fxmd  has  four  Subadvisers.  Each 
of  the  Subadvisers  is  registered  as  an 
investment  adviser  under  the  Advisers 
Act.  Future  Subadvisers  will  be 
registered  or  exempt  from  registration 
under  the  Advisers  Act.  Each  fund  pays 
the  Adviser  a  fee  based  on  the  Fund's 
average  daily  net  assets. 

3.  'The  Adviser  monitors  the  Funds 
and  the  Subadvisers  and  makes 
recommendations  to  the  Board 
regarding  allocation,  and  reallocation,  of 
assets  between  Subadvisers  and  is 
responsible  for  recommending  the 
hiring,  termination  and  replacement  of 
Subadvisers.  The  Adviser  recommends 
Subadvisers  based  on  a  number  of 
factors  used  to  evaluate  their  skills  in 
managing  assets  pursuant  to  particular 
investment  objectives.  Each  Subadviser 
will  be  paid  by  the  Trust  at  a  rate  that 
has  been  negotiated  with  each 
Subadviser  by  the  Adviser  and 
approved  by  the  Board.  Applicants  also 
state  that,  as  a  condition  to  the 
requested  order,  shareholders  of  a  Fund 
will  approve  any  change  to  a 
Subadvisory  Agreement  if  such  change 
would  result  in  an  increase  in  the 
overall  management  and  advisory  fees 
payable  by  a  Fund  that  have  been 
approved  by  the  shareholders  of  the 
Fund. 

4.  Applicants  request  an  order  to 
permit  the  Adviser  to  enter  into  and 
materially  amend  Subadvisory 
Agreements  without  obtaining 
shareholder  approval.  The  requested 
relief  will  not  extend  to  a  Subadviser 
that  is  an  affiliated  person,  as  defined  in 
section  2(a)(3)  of  the  Act,  of  the  Trust  or 
the  Adviser,  other  than  by  reason  of 
serving  as  a  Subadviser  to  one  or  more 
of  the  Funds  ("Affiliated  Subadviser"). 
None  of  the  current  Subadvisers  is  an 
Affiliated  Subadviser. 

Applicants'  Legal  Analjrsis 

1.  Section  15(a)  of  the  Act  provides, 
in  relevant  part,  that  it  is  unlawful  for 


any  person  to  act  as  an  investment 
adviser  to  a  registered  investment 
company  except  under  a  written 
contract  that  has  been  approved  by  the 
vote  of  the  company's  outstanding 
voting  securities.  Rule  18f-2  imder  the 
Act  provides  that  each  series  or  class  of 
stock  in  a  series  company  affected  by  a 
matter  must  approve  such  matter  if  the 
Act  requires  shareholder  approval. 

2.  Section  6(c)  of  the  Act  provides  that 
the  Commission  may  exempt  any 
person,  security,  or  transaction  or  any 
class  of  persons,  securities,  or 
transactions  firom  any  provision  of  the 
Act,  or  from  any  rule  thereimder,  if  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act.  Applicants 
request  an  exemption  imder  section  6(c) 
of  the  Act  from  section  15(a)  of  the  Act 
and  rule  18f-2  imder  the  Act  to  permit 
them  to  enter  into  and  materially  amend 
Subadvisory  Agreements  without 
shareholder  approval. 

3.  Applicants  assert  that  the 
shareholders  are  relying  on  the 
Adviser's  experience  to  select  one  or 
more  Subadvisers  best  suited  to  achieve 
a  Fund's  desired  investment  objectives. 
Applicants  assert  that,  bom  the 
perspective  of  the  investor,  the  role  of 
the  Subadvisers  is  comparable  to  that  of 
individual  portfolio  managers  employed 
by  other  investment  advisory  firms. 
Applicants  contend  that  requiring 
shareholder  approval  of  each 
Subadvisory  Agreement  would  impose 
costs  and  unnecessary  delays  on  the 
Fimds,  and  may  preclude  the  Adviser 
from  acting  promptly  in  a  maimer 
considered  advisable  by  the  Board. 
Applicants  note  that  the  Advisory 
Agreement  will  remain  fully  subject  to 
section  15(a)  of  the  Act  and  rule  18f-2 
under  the  Act,  including  the 
requirements  for  shareholder  approval, 
and  that  shareholders  of  a  Fund  will 
approve  any  change  to  a  Subadvisory 
Agreement  if  such  change  would  result 
in  an  increase  in  the  overall 
management  and  advisory  fees  payable 
by  a  Fund  that  have  been  approved  by 
the  shareholders  of  the  Fimd. 

Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1 .  Before  applicants  may  rely  on  the 
requested  order  as  to  any  Ftmd,  the 
operation  of  the  Fund  in  the  manner 
described  in  the  application  will  be 
approved  by  a  majority  of  its 
outstanding  voting  seciuities,  as  defined 
in  the  Act,  or  by  its  initial  shareholder, 
provided  that,  in  the  case  of  approval  by 
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the  initial  shareholder,  the  pertinent 
Fund's  shareholders  purchase  shares  on 
the  basis  of  a  prospectus  containing  the 
disclosure  contemplated  by  condition  2 
below.  Similarly,  before  a  Futiire  Fund 
may  rely  on  the  order  requested  in  the 
application,  the  operation  of  the  Future 
Fund  in  the  manner  described  in  the 
application  will  be  approved  by  its 
initial  shareholder  before  a  public 
offering  of  shares  of  such  Fut\u«  Fimd, 
provided  that  shareholders  piut:hase 
shares  on  the  basis  of  a  prospectus 
oontaining  the  disclosure  contemplated 
by  condition  2  below. 

2.  Each  Fimd  will  disclose  in  its 
prospectus  the  existence,  substance  and 
effect  of  any  order  granted  pursuant  to 
the  application.  In  addition,  each  Fund 
and  any  Future  Fund  relying  on  the 
requested  order  will  hold  themselves 
out  to  the  public  as  employing  the 
management  structure  described  in  the 
application.  The  prospectus  with 
respect  to  each  Fund  and  any  Future 
Fund  will  prominently  disclose  that  the 
Adviser  has  the  ultimate  responsibility 
(subject  to  oversight  by  the  Board)  to 
oversee  the  Subadvisers  and 
recommend  their  hiring,  termination, 
and  replacement. 

3.  At  all  times,  a  majority  of  the  Board 
will  be  Independent  Trustees,  and  the 
nomination  of  new  or  additional 
Independent  Trustees  will  be  at  the 
discretion  of  the  then  existing 
Independent  Trustees. 

4.  The  Adviser  will  not  enter  into  a 
Subadvisory  Agreement  with  any 
Affiliated  Subadviser  without  that 
agreement,  including  the  compensation 
to  be  paid  thereunder,  being  approved 
by  the  shareholders  of  the  applicable 
F^nd. 

I  5.  When  a  Subadviser  change  is 
proposed  for  a  Fund  or  any  Future  Fund 
with  an  Affiliated  Subadviser,  the 
Board,  including  a  majority  of  the 
Independent  Trustees,  will  make  a 
separate  finding,  reflected  in  the  Board 
minutes,  that  the  change  is  in  the  best 
interests  of  the  Fund  or  the  Futiu»  Fund 
and  its  shareholders  and  does  not 
involve  a  conflict  of  interest  from  which 
the  Adviser  or  the  Affiliated  Subadviser 
derives  an  inappropriate  advantage. 

6.  Within  90  days  of  the  hiring  of  any 
new  Subadviser,  shareholders  will  be 
furnished  all  information  about  the  new 
Subadviser  that  would  be  included  in  a 
proxy  statement,  including  any  change 
in  such  disclosure  caused  by  the 
addition  of  the  new  Subadviser.  Each 
Fund  will  meet  this  condition  by 
providing  shareholders  with  an 
information  statement  meeting  the 
requirements  of  Regulation  14C, 
Schedule  14C  and  Item  22  of  Schedule 
14A  under  the  Securities  Exchange  Act 


of  1934  within  90  days  of  the  hiring  of 
any  new  Subadviser. 

7.  The  Adviser  will  provide  general 
management  services  to  each  Fund, 
including  overall  supervisory 
responsibility  for  the  general 
management  and  investment  of  each 
Fund's  assets,  and,  subject  to  review 
and  approval  by  the  Board,  will:  (a)  Set 
the  Fund's  overall  investment  strategies, 
(b)  select  Subadvisers,  (c)  when 
appropriate,  allocate  and  reallocate  a 
Fund's  assets  among  multiple 
Subadvisers;  (d)  monitor  and  evaluate 
the  performance  of  the  Subadvisers,  and 
(e)  ensure  that  the  Subadvisers  comply 
with  each  Fund's  investment  objective, 
policies  and  restrictions  by,  among 
other  things,  implementing  procedures 
reasonably  designed  to  ensure 
compliance. 

8.  No  trustee  or  officer  of  the  Trust, 
or  director  or  officer  of  the  Adviser  will 
own,  directly  or  indirectly  (other  than 
through  a  pooled  investment  vehicle 
that  is  not  controlled  by  such  person), 
any  interest  in  a  Subadviser,  except  for: 
(a)  Ownership  of  interests  in  the 
Adviser  or  any  entity  that  controls,  is 
controlled  by,  or  is  under  common 
control  with  the  Adviser;  or  (b) 
ownership  of  less  than  1%  of  the 
outstanding  seciuities  of  any  class  of 
equity  or  debt  of  a  publicly  traded 
company  that  is  either  a  Subadviser  or 
an  entity  that  controls,  is  controlled  by, 
or  is  under  common  control  with  a 
Subadviser. 

9.  Shareholders  of  a  Fund  will 
approve  any  change  to  a  Subadvisory 
Agreement  if  such  change  would  result 
in  an  increase  in  the  overall 
management  and  advisory  fees  payable 
by  the  Fund  that  have  been  approved  by 
the  shareholders  of  the  Fund. 

For  the  Conunission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[PR  Doc.  01-3566  Filed  2-12-01;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
24856;  812-12410] 

Mutual  Fund  Select  Group,  et  al.; 
Notice  of  Application 

February  8.  2001. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  application  under 
section  17(b)  of  the  Investment 


Company  Act  of  1940  ("Act")  for  an 
exemption  from  section  17(a)  of  the  Act. 

Summary  of  Application:  Applicants 
request  an  order  to  permit  the  proposed 
reorganization  of  (a)  Chase  Vista  Select 
Short-Term  Bond  Fund  ("Select  Short- 
Term  Bond  Fund"),  a  series  of  Mutual 
Fund  Select  Group  ("MFSG"),  with  and 
into  Chase  Vista  Short-Term  Bond  Fund 
("Short-Term  Bond  Fund"),  a  series  of 
Mutual  Fund  Group  ("MFG"),  and  (b) 
Chase  Vista  Bond  Fund  ("Bond  Fund"), 
a  series  of  MFG,  with  and  into  Chase 
Vista  Select  Bond  Fund  ("Select  Bond 
Fund"),  a  series  of  MFSG.  Because  of 
certain  affiliations,  applicants  may  not 
rely  on  rule  17a-8  under  the  Act. 

Applicants:  MFSG,  MFG.  and  The 
Chase  Manhattan  Bank  ("Chase"). 

Filing  Dates:  The  application  was 
filed  on  January  16,  2001.  Applicants 
have  agreed  to  file  an  amendment 
during  the  notice  period,  the  substance 
of  which  is  reflected  in  this  notice. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  wiU  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  February  28,  2001,  and 
should  be  accompanied  by  proof  of 
service  on  applicants,  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  may  request 
notffication  of  a  hearing  by  writing  to 
the  Commission's  Secretary. 
ADDRESSES:  Secretary,  Conunission,  450 
Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Applicants,  1211  Avenue 
of  the  Americas,  41st  Floor,  New  York. 
New  York,  10036. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
L.  Sullivan,  Senior  Counsel,  at  (202) 
942-0681,  or  Michael  W.  Mundt, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0102  (tel.  202-942-6090). 

Applicant's  Representations 

1.  MFSG,  a  Massachusetts  business 
trust,is  registered  under  the  Act  as  an 
open-end  management  investment 
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company  and  currently  offers  ten  series, 
including  Select  Short-Term  Bond  Fund 
and  Select  Bond  Fund.  MFG,  a 
Massachusetts  business  trust,  is 
registered  under  the  Act  as  an  open-end 
management  investment  company  and 
currently  offers  twenty  series,  including 
Bond  Fund  and  Select  Short-Term  Bond 
Fimd.  Select  Short-Term  Bond  Fund, 
Select  Bond  Fimd,  Short-Term  Bond 
Fund  and  Bond  Fund  are  each  a 
"Fund."  Chase  serves  as  investment 
adviser,  and  Chase  Fleming  Asset 
Management  (USA)  Inc.  ("CFAM"),  a 
vtrholly  owned  subsidiary  of  Chase, 
serves  as  subadviser  to  each  Fimd. 
Chase  is  not  currently  required  to 
register  as  an  investment  adviser 
pursuant  to  section  202(a)(ll)(A)  of  the 
Investment  Advisers  Act  of  1940 
("Advisers  Act"),  while  CFAM  is  an 
investment  adviser  registered  under  the 
Advisers  Act.  Chase  holds  of  record  for 
the  benefit  of  others,  in  trust,  more  than 
5%  (in  come  cases,  more  than  25%)  of 
the  total  outstanding  voting  seciirities  of 
each  of  the  Funds. 

2.  On  September  19,  2000  and 
October  24.  2000,  the  boards  of  trustees 
of  the  Funds  (together,  the  "Boards") 
including  the  trustees  who  are  not 
"interested  persons"  of  the  Funds,  as 
defined  in  section  2(a)(19)  of  the  Act 
("Independent  Trustees"),  imanimously 
approved  plans  of  reorganization 
("Plans")  imder  which  Select  Short- 
Term  Bond  Fund  will  reorganize  into 
Short-Term  Bond  Fimd,  and  Bond  Fimd 
will  reorganize  into  Select  Bond  Fund 
(Select  Short-Term  Bond  Fimd  and 
Bond  Fund  are  "Acquired  Funds,"  and 
Short-Term  Bond  Fund  and  Select  Bond 
Fund  are  "Acquiring  Funds").  Under 
the  Plans,  each  Acquiring  Fund  will 
acquire  all  of  the  assets  and  liabilities  of 
the  corresponding  Acquired  Fund  in 
exchange  for  shares  of  the  Acquiring 
Fund  (each  a  "Reorganization").  The 
shares  of  each  Acquiring  Fund 
exchanged  will  have  an  aggregate  net 
asset  value  equal  to  the  aggregate  net 
asset  value  of  the  corresponding 
Acquired  Fund's  shares  determined  as 
of  the  close  of  regular  trading  on  the 
New  York  Stock  Exchange  on  the 
closing  date  of  each  Reorganization 
(each  a  "Closing  Date"),  currently 
anticipated  to  occur  as  soon  as 
practicable  after  the  granting  of  the 
order  of  the  Commission  requested  by 
the  application.  The  value  of  the  assets 
of  each  Fund  will  be  determined 
according  to  the  Fund's  then-current 
prospectus  and  statement  of  additional 
information.  On  the  Closing  Date,  each 
Acquired  Fund  will  be  liquidated  by  the 
distribution  of  the  corresponding 


Acquiring  Fund's  shares  pro  rata  to  the 
shareholders  of  the  Acquired  Fund. 

3.  Applicants  state  that  the  in 
vestment  objectives  and  policies  of  each 
Acquired  Fund  are  identical  to  those  of 
the  corresponding  Acquiring  Fund. 
Select  Short-Term  Bond  Fund  currently 
offers  shares  that  are  not  subject  to  sales 
charges  or  distribution  fees,  but  are 
subject  to  shareholder  servicing  fees. 
Shareholders  of  Select  Short-Term  Bond 
Fund  will  receive  shares  of  a  class  of 
Short-Term  Bond  Fund  with  the  same 
sales  charge  and  fee  arrangements.  Bond 
Fund  offers  three  classes  of  shares,  and 
Select  Bond  Fund  currently  offers  only 
one  class  Of  shares.  However,  in 
connection  with  the  Reorganizations, 
Select  Bond  Fund  will  introduce  two 
new  classes,  and  shareholders  of  Bond 
Fund  will  receive  shares  of  Select  Bond 
Fund  subject  to  the  same  sales  charges, 
distribution  fees,  and  shareholder 
servicing  fees  as  their  current  shares. 
For  purposes  of  calculating  deferred 
sales  charges  on  certain  shares,  the 
amount  of  time  a  shareholder  held 
shares  of  Bond  Fund  will  be  added  to 
the  amount  of  time  the  shareholder 
holds  shares  of  Select  Bond  Fund.  No 
sales  charge  will  be  imposed  in 
connection  with  the  Reorganizations. 
Chase  will  bear  all  of  the  costs 
associated  with  the  Reorganizations. 

4.  Each  Board,  including  the 
Independent  Trustees,  unanimously 
determined  that  the  participation  of  its 
Fund  in  the  respective  Reorganization 
was  in  the  best  interests  of  the  Fund  and 
the  shareholders,  and  that  the  interests 
of  the  shareholders  of  the  Fund  would 
not  be  diluted  as  a  result  of  the 
Reorganization.  In  approving  the 
Reorganizations,  the  Board  of  Each 
Acquired  Fund  considered  various 
Actors,  including:  (a)  The  terms  of  the 
Plan;  (b)  the  Funds'  historical,  current 
and  projected  expense  ratios;  (c)  the 
Funds'  investment  objectives  and 
policies;  and  (d)  the  tax-free  nature  of 
the  Reorganizations.  The  Board  of  each 
Acquiring  Fund  considered  factors 
including:  (a)  The  terms  of  the  Plan;  9b) 
the  potential  operational  and 
administrative  efficiencies  resulting 
from  the  Reorganizations,  and  (c)  the 
fact  that  Chase  would  bear  the  expenses 
of  the  Reorganizations. 

5.  The  Reorganizations  are  subject  to 
a  number  of  conditions,  including  that: 
(a)  The  shareholders  of  each  Acquired 
Fund  will  have  approved  the 
Reorganization;  (b)  the  Funds  will  have 
received  opinions  of  counsel  concerning 
the  tax-free  nature  of  each 
Reorganization;  and  (c)  applicants  will 
have  received  exemptive  relief  from  the 
Commission  to  permit  the 
Reorganization.  An  Acquired  Fund  or 


Acquiring  Fund  may  terminate  its  Plan 
by  written  notice  if  certain  conditions 
are  not  satisfied  prior  to  the  Closing 
Date.  Applicants  agree  not  to  make  any 
material  changes  to  either  Plan  that 
affect  the  exemptive  order  vdthout  prior 
approval  of  the  Commission  or  its  staff. 

6.  A  registration  statement  on  Form 
N-14  with  respect  to  each 
Reorganization,  containing  a  proxy 
statement/ prospectus,  was  filed  on 
October  25,  2000  with  the  Commission 
and  became  effective  on  November  27, 
2000.  Definitive  proxy  materials  were 
filed  with  the  Commission  on  December 
13,  2000  and  first  mailed  to 
shareholders  on  or  about  December  14, 
2000.  The  shareholders  of  each 
Acquired  Fund  considered  and 
approved  the  Reorganizations  at  special 
meetings  held  on  January  26,  2001. 

Applicants'  Legal  Analjrsis 

1.  Section  17(a)  of  the  Act,  in  relevant 
part,  prohibits  an  affiliated  person  of  a 
registered  investment  company,  or  an 
affiliated  person  of  such  a  person,  acting 
as  principal,  fi^m  selling  any  security 
to,  or  purchasing  any  security  from,  the 
company.  Section  2(a)(3)  of  the  Act 
defines  an  "affiliated  person"  of  another 
person  to  include,  among  others:  (a) 
Any  person  directly  or  indirectly 
owning,  controlling,  or  holding  with 
power  to  vote  5%  or  more  of  the 
outstanding  voting  securities  of  the 
other  person;  (b)  any  person  5%  or  more 
of  whose  securities  are  directly  or 
indirectly  owned,  controlled,  or  held 
with  power  to  vote  by  the  other  person; 
(c)  any  person  directly  or  indirectly 
controlling,  controlled  by,  or  under 
common  control  with  the  other  person; 
and  (d)  if  the  other  person  is  an 
investment  company,  any  investment 
adviser  of  that  company. 

2.  Rule  17a-8  under  the  Act  exempts 
frtjm  the  prohibitions  of  section  1 7(a) 
certain  mergers,  consolidations,  and 
sales  of  substantially  all  of  the  assets  of 
registered  investment  companies  that 
are  affiliated  persons,  or  affiliated 
persons  of  an  affiliated  person,  solely  by 
reason  of  having  a  common  investment 
adviser,  common  directors,  and/or 
common  officers,  provided  that  certain 
conditions  are  satisfied. 

3.  Applicants  state  that  Chase  holds  of 
record  for  the  benefit  of  others,  in  trust, 
more  than  5%  (in  some  cases,  more  than 
25%)  of  the  total  outstanding  voting 
securities  of  each  of  the  Funds.  Because 
Chase  holds  these  securities,  each 
Acquiring  Fund  and  Acquired  Fund 
may  be  deemed  to  be  affiliated  persons 
for  reasons  other  than  those  set  forth  in 
rule  17a-8  and  therefore  unable  to  rely 
on  the  rule. 
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4.  Section  17(b)  of  the  Act  provides, 
in  relevant  part,  that  the  Commission 
may  exempt  a  transaction  from  the 
provisions  of  section  1 7(a)  if  evidence 
establishes  that  the  terms  of  the 
proposed  transaction,  including  the 
consideration  to  be  paid  or  received,  are 
reasonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned,  and  that  the  proposeid 
transaction  is  consistent  with  the  policy 
of  each  registered  investment  company 
concerned  and  with  the  general 
piuposes  of  the  Act. 

5.  Applicants  requests  an  order  under 
section  1 7(b)  of  the  Act  exempting  them 
from  section  17(a)  to  the  extent 
necessary  to  complete  the 
Reorganizations.  Applicants  submit  that 
the  Reorganizations  satisfy  the 
standards  of  section  17(b).  Applicants 
state  that  the  Boards,  including  the 
Independent  Trustees,  unanimously 
found  that  the  participation  of  the 
Acquired  Funds  and  Acquiring  Funds 
in  the  Reorganizations  is  in  the  best 
interest  of  each  Fund  and  its 
shareholders  and  that  such  participation 
will  not  dilute  the  interests  of  the 
existing  shareholders  of  each  Fund.  In 
addition,  applicants  state  that  the 
Reorganizations  will  be  on  the  basis  of 
the  Funds'  relative  net  asset  values. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  01-3626  Filed  2-12-01;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
24855:812-12404] 

Nationwide  Mutual  Funds,  et  al.;  Notice 
of  Application 

February  7,  2001. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  an  application  under 
section  17(b)  of  the  Investment 
Company  Act  of  1940  (the  "Act")  for  an 
exemption  from  section  17(a)  of  the  Act. 

Summary  of  Application:  Applicants 
request  an  order  to  permit  a  series  of 
Nationwide  Mutual  Funds 
("Nationwide")  to  acquire  all  of  the 
assets,  net  of  liabilities,  of  a  series  of 
Principal  Preservation  Portfolios,  Inc. 
("Principal  Preservation")  (the 
"Reorganization").  Because  of  certain 
affiliations,  applicants  may  not  rely  on 
rule  17a-8  under  the  Act. 


Applicants:  Nationwide,  Principal 
Preservation,  Villanova  Mutual  Fund 
Capital  Trust  ("VMF"),  and  NorthPointe 
Capital,  LLC  ("NorthPointe"). 

Filing  Dates:  The  application  was 
filed  on  January  16,  2001.  Applicants 
have  agreed  to  file  an  amendment  to  the 
application  during  the  notice  period,  the 
substance  of  which  is  reflected  in  this 
notice. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  copies  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  February  27,  2001,  and 
should  be  accompanied  by  proof  of 
service  on  Applicants,  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  may  request 
notification  of  a  hearing  by  writing  to 
the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  5th 
Street  NW.,  Washington,  DC  20549- 
0609.  Applicants,  c/o  Elizabeth  A. 
Davin,  Esq.,  Nationwide  Mutual  funds, 
1-35-10,  One  Nationwide  Plaza, 
Columbus,  Ohio  43215. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  R.  MacNeil,  Senior  Counsel,  at 
(202)  942-0634,  or  Nadya  B.  Roytblat, 
Assistant  Director,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch,  450  Fifth 
Street  NW.,  Washington,  DC  20549- 
0102  (telephone  (202)  942-8090). 

Applicants'  Representations 

1.  Nationwide,  an  Ohio  business  trust, 
is  an  open-end  management  investment 
company  registered  under  the  Act. 
Nationwide  currently  offers  thirty-seven 
series,  including  Nationwide  Value 
Opportunities  Fund  (the  "Acquiring 
Fund").  Principal  Preservation,  a 
Maryland  corporation,  is  an  open-end 
management  investment  company 
registered  under  the  Act.  Principal 
Preservation  currently  offers  nine  series 
including  Select  Value  Fund  (the 
"Acquired  Fund,"  together  with  the 
Acquired  Fund,  the  "Funds"). 

2.  VMF  is  an  investment  adviser 
registered  under  the  Investment 
Advisers  Act  of  1940  ("Advisers  Act") 


and  serves  as  investment  adviser  to  the 
Acquiring  Fund.  VMF  is  a  wholly- 
owned  subsidiary  of  Villanova  Capital, 
Inc.  ("VCI"),  a  holding  company.  VQ  is 
a  subsidiary  of  Nationvdde  Financial 
Services.  As  of  December  29,  2000,  VMF 
own£  approximately  13.3%  of  the 
Acquiring  Fund's  shares. 

3.  NorthPointe  is  an  investment 
adviser  registered  under  the  Advisers 
Act  and  serves  as  investment  adviser  to 
the  Acquired  Fund.  NorthPointe  also 
serves  as  the  sub-adviser  of  the 
Acquiring  Fund.  NorthPointe  is  a 
majority-owmed  subsidiary  of  VCI. 

4.  On  December  12,  2000,  and 
December  15,  2000,  the  board  of  trustees 
of  Principal  Preservation  ("Principal 
Board"),  and  the  board  of  trustees  of 
Nationwide  ("Nationwide  Boai^")  and 
together  with  ^e  Principal  Board,  the 
"Boards"),  respectively,  including  all  of 
the  trustees  who  are  not  "interested 
persons,"  as  defined  in  section  2(a)(19) 
of  the  Act  ("Disinterested  Trustees"), 
approved  the  agreement  and  plan  of 
reorganization  entered  into  between  the 
Funds  ("Plan").  Pursuant  to  the  Plan,  as 
a  result  of  the  Reorganization,  the 
Acquiring  Fund  wUl  acquire 
substantially  all  of  the  assets,  net  of 
liabilities,  of  the  Acquired  Fund  in 
exchange  for  shares  of  the  Acquiring 
Fund.  The  shares  of  the  Acquiring  Fund 
exchanged  will  have  a  total  net  asset 
value  equal  to  the  total  net  asset  value 
of  the  Acquired  Fund's  shares 
determined  as  of  the  close  of  regular 
trading  on  the  New  York  Stock 
Exchange  on  the  business  day  preceding 
the  day  of  the  closing  of  the 
Reorganization  ("Closing  Date").  The 
value  of  the  assets  of  the  Acquired  Fimd 
will  be  determined  according  to  the 
Acquired  Fund's  then-current 
prospectuses  and  statement  of 
additional  information. 
Contemporaneously  with  the 
distribution  of  the  Acquiring  Fund's 
shares  pro  rata  to  the  Acquired  Fund's 
shareholders,  the  Acquired  Fund  will 
satisfy  its  liabilities  withits  remaining 
assets  and  will  be  liquidated. 
Applicants  anticipate  the  Closing  Date 
will  be  on  or  around  February  28,  2001. 

5.  Applicants  state  that  the 
investment  objectives  and  strategies  of 
the  Acquired  Fund  are  similar  to  those 
of  the  Acquiring  Fund.  The  Acquiring 
Fund  has  four  classes  of  shares:  Class  A, 
Class  B,  Class  C,  and  Investor  Service 
Class.  The  Acquired  Fund  has  three 
classes.  Class  A,  Class  B  and  Class  C. 
Only  Class  A  and  Class  B  shares  will  be 
involved  in  the  Reorganization.  Neither 
the  Acquiring  Fund  nor  the  Acquired 
Fund  currently  offers  Class  C  shares, 
and  the  Acquired  Fund  has  no  Class  C 
shares  issued  or  outstanding.  Class  A 


10042 


Federal  Register /Vol.  66,  No.  30 /Tuesday,  February  13.  2001 /Notices 


shares  of  the  Acquired  and  Acquiring 
Funds  are  subject  to  a  front-end  sales 
charge  and  a  rule  12b-l  distribution  fee. 
Class  B  shares  are  subject  to  a 
contingent  deferred  sales  charge  and  a 
rule  12b-l  distribution  fee.  No  sales 
charges  will  be  imposed  in  connection 
with  the  Reorganization.  For  purposes 
of  calculating  the  deferred  sales  charge, 
shareholders  of  Class  B  of  the  Acquired 
Fund  will  be  deemed  to  have  held  Class 
B  shares  of  the  Acquiring  Fund  since 
the  date  the  shareholders  initially 
purchased  the  shares  of  the  Acquired 
Fund.  NorthPointe  and  VQ  will  bear  the 
Acquiring  fund's  costs  associated  with 
the  Reorganization  and  B.C.  Ziegler  and 
Company  ("Ziegler"),  the  Acquired 
Fimd's  distributor  and  administrator, 
will  bearithe  Acquired  Fund's  costs. 

6.  The  Boards,  includin^all  of  the 
Disinterested  Trustees,  determined  that 
the  Reorganization  was  in  the  best 
interests  of  each  Fund  and  its 
shareholders,  and  that  the  interests  of 
the  existing  shareholders  of  the  Fimds 
would  not  be  diluted  as  a  result  of  the 
Reorganization.  In  assessing  the 
Reorganization,  the  Boards  considered 
various  factors,  including:  (a)  The 
investment  objectives  and  strategies  of 
the  Acquired  Fimd  and  the  Acquiring 
Fund;  (b)  the  investment  advisory  and 
other  flees  paid  by  the  Acquiring  Fund 
and  the  projected  expense  ratio  of  the 
Acquiring  Fund;  (c)  the  terms  and 
conditions  of  the  Plans;  (d)  the 
anticipated  tax  consequences  of  the 
Reorganization  for  the  Funds  and  their 
shareholders;  and  (e)  the  benefits  to 
Ziegler,  VMF  and  its  affiliates  that  could 
result  from  the  Reorganization. 

7.  The  Reorganization  is  subject  to  a 
number  of  conditions  precedent, 
including  that:  (a)  The  parties  will  have 
complied  with  all  material  aspects  of 
the  Plan  on  or  before  the  Closing  Date; 
(b)  there  will  have  been  no  material 
adverse  changes  to  either  the  Acquiring 
or  the  Acquired  Fund;  (c)  the  Funds  will 
have  received  opinions  of  coimsel 
concerning  the  tax-free  nature  of  the 
Reorganization;  (d)  the  Acquired  Fund's 
shareholders  will  have  approved  the 
Plan;  (e)  an  N-14  registration  statement 
relating  to  the  Reorganization  will  have 
become  effective  with  the  Commission; 
(f)  the  Acquired  Fimd  shall  have 
declared  and  paid  dividends  and  other 
distributions  on  or  before  the  Closing 
Date;  and  (g)  applicants  will  have 
received  from  the  Commission  the 
exemptive  relief  requested  by  the 
Application. 

8.  The  Plan  may  be  terminated  and 
the  Reorganization  abandoned  at  any 
time  prior  to  the  Closing  Date  by  the 
mutual  consent  of  the  parties.  In 
addition,  the  plan  may  be  terminated  by 


either  party  under  certain  circumstances 
specified  in  the  Plan.  Applicants  agree 
not  to  make  any  material  changes  to  the 
Plan  without  prior  approval  of  the 
Commission  staff. 

9.  A  registration  statement  on  Form 
N— 14  and  definitive  proxy  solicitation 
materials  have  been  filed  with  the  SEC 
and  were  mailed  to  the  Acquired  Fund's 
shareholders  on  Jemuary  23,  2001.  A 
shareholders  meeting  of  the  Acquired 
Fund  is  scheduled  for  February  22, 
2001. 

Applicants'  Legal  Analysis 

1.  Section  17(a)  of  the  Act,  in  relevant 
part,  prohibits  an  affiliated  person  of  a 
registered  investment  company,  or  an 
affiliated  person  of  such  a  person,  acting 
as  principal,  from  selling  any  security 
to,  or  purchasing  any  secmity  from,  the 
company.  Section  2(a)(3)  of  tbe  Act 
defines  an  "affiliated  person"  of  another 
person  to  include:  (a)  Any  person 
directly  or  indirectly  owning, 
controlling,  or  holding  with  power  to 
vote  5%  or  more  of  the  outstanding 
voting  securities  of  the  other  person;  (b) 
any  person  5%  or  more  of  whose 
securities  are  directly  or  indirectly 
owned,  controlled,  or  held  with  power 
to  vote  by  the  other  person;  (c)  any 
person  directly  or  indirectly  controlling, 
controlled  by.  or  under  common  control 
with  the  other  person;  and  (d)  if  the 
other  person  is  an  investment  company, 
any  investment  adviser  of  that  company. 

2.  Rule  17a-8  under  the  Act  exempts 
certain  mergers,  consolidations,  and 
sales  of  substantially  all  of  the  assets  of 
registered  investment  companies  that 
are  affiliated  persons,  or  affiliated 
persons  of  an  affiliated  person,  solely  by 
reason  of  having  a  common  investment 
adviser,  common  directors,  and/or 
common  officers,  provided  that  certain 
conditions  are  satisfied. 

3.  Applicants  believe  that  they  may 
not  rely  on  rule  1 7a-8  in  connection 
with  the  Reorganization  because  the 
Funds  may  be  deemed  to  be  affiliated  by 
reasons  other  than  having  a  common 
investment  adviser,  common  directors, 
and/or  common  officers.  Applicants 
state  that  the  Acquiring  Fund  may  be 
deemed  to  be  an  affiliated  person  of 
VMF  because  VMF  owns  more  than  5% 
of  the  outstanding  voting  seciuities  of 
the  Acquiring  Fimd.  Additionally,  VMF 
and  NorthPointe  are  under  the  common 
control  of  VCI.  Therefore,  the  Acquiring 
Fimd  may  be  deemed  an  "affiliated 
person  of  an  affiliated  person"  of  the 
Acquired  Fund. 

4.  Section  17(b)  of  the  Act  provides, 
in  relevant  part,  that  the  Commission 
may  exempt  a  transaction  bom  the 
provisions  of  section  17(a)  if  evidence 
establishes  that  the  terms  of  the 


proposed  transaction,  including  the 
consideration  to  be  paid  or  received,  are 
reasonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned,  and  that  the  proposed 
transaction  is  consistent  wiQi  the  policy 
of  each  registered  investment  company 
concerned  and  with  the  general 
purposes  of  the  Act. 

5.  Applicants  request  an  order  under 
section  17(b)  of  the  Act  exempting  them 
from  section  17(a)  to  the  extent 
necessary  to  complete  the 
Reorganization.  Applicants  submit  that 
the  Reorganization  satisfies  the 
standards  of  section  1 7(b)  of  the  Act. 
Applicants  state  that  the  terms  of  the 
Reorganization  are  reasonable  and  fair 
and  do  not  involve  overreaching. 
Applicants  state  that  the  investment 
objectives  and  strategies  of  the  Acquired 
Fund  are  similar  to  those  of  the 
Acquiring  Fund.  Applicants  also  state 
that  the  Boards,  including  all  of  the 
Disinterested  Trustees,  found  that  the 
participation  of  the  Acquired  and  the 
Acquiring  Funds  in  the  Reorganization 
is  in  the  best  interests  of  each  Fund  and 
its  shareholders  and  that  such 
participation  will  not  dilute  the 
interests  of  the  existing  shareholders  of 
each  Fund.  In  addition,  applicants  state 
that  the  Reorganization  will  be  on  the 
basis  of  the  Funds*  relative  net  asset 
values. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  01-3627  Filed  2-12-01;  8:45  am] 

BHJJNG  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43930;  File  No.  265-22] 

Advisory  Committee  on  Market 
Information 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Notice  of  meeting  of  the 

Securities  and  Exchange  Commission 

Advisory  Committee  on  Market 

Information. 

SUMMARY:  The  third  meeting  of  the 
Securities  and  Exchange  Commission 
Advisory  Committee  on  Market 
Information  ("Committee")  will  be  held 
on  March  1,  2001.  in  the  William  O. 
Douglas  Room,  at  the  Commission's 
main  offices,  450  Fifth  Street,  NW., 
■Washington,  DC,  beginning  at  9  a.m. 
The  meeting  vvrill  be  open  to  the  public, 
and  the  public  is  invited  to  submit 
written  comments  to  the  Committee. 
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ADDRESSES:  Written  comments  should 
be  submitted  in  triplicate  and  should 
refer  to  File  No.  265-22.  Comments 
should  be  submitted  to  Jonathan  G. 
Katz,  Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anitra  Cassas,  Special  Counsel,  Division 
of  Market  Regulation,  at  202-942-0089; 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-1001. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  writh  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  10a,  and  the  regulations 
thereunder,  the  Designated  Federal 
Official  of  the  Committee,  David  S. 
Shillman,  has  ordered  publication  of 
this  notice  that  the  Committee  will 
conduct  a  meeting  on  Msirch  1,  2001,  in 
the  William  O.  Douglas  Room  at  the 
Commission's  main  offices,  450  Fifth 
Street,  NW.,  Washington,  DC  beginning 
at  9  a.m.  The  meeting  will  be  open  to 
the  public.  This  will  be  the  third 
meeting  of  the  Committee.  The  purpose 
of  this  meeting  vnll  be  to  discuss 
possible  ways  to  improve  the  existing 
model  for  consolidating  and 
disseminating  market  information  in  the 
equities  markets,  and  other  issues 
relating  to  the  public  availability  of 
market  information  in  the  equities  and 
options  markets. 

Dated:  February  6,  2001. 
Jonathan  G.  Katz, 
Secretary. 
[PR  Doc.  01-3625  Filed  2-12-01;  8:45  am] 

BUJNO  CODE  8010-01-M 


SOCIAL  SECURITY  ADMINISTRATION 

Agency  Information  Collection 
Activities:  Proposed  Request  and 
Comment  Request 

The  Social  Security  Administration 
(SSA)  publishes  a  list  of  information 
collection  packages  that  will  require 
clearance  by  the  Office  of  Management 
and  Budget  (OMB)  in  compliance  with 
Public  Law  104-13  effective  October  1, 
1995,  The  Paperwork  Reduction  Act  of 
1995.  SSA  is  soliciting  comments  on  the 
accuracy  of  the  agency's  burden 
estimate;  the  need  for  the  information; 
its  practical  utility;  ways  to  enhance  its 
quality,  utility  and  clarity;  and  on  ways 
to  minimize  burden  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

Written  comments  and 
recommendations  regarding  the 
information  collection(s)  should  be 
submitted  to  the  SSA  Reports  Clearance 
Officer  and  to  the  OMB  Desk  Officer  at 
the  following  addresses: 
(OMB)  Office  of  Management  and 

Budget,  Attn:  Desk  Officer  for  SSA, 

New  Executive  Office  Building,  Room 

10230,  725  17th  St.,  NW., 

Washington,  DC.  20503 
(SSA)  Social  Security  Administration, 

DCFAM,  Attn:  Frederick  W. 

Brickenkamp  l-A-21  Operations 

Bldg.,  6401  Security  Blvd.,  Baltimore. 

MD  21235 

I.  The  information  collections  listed 
below  will  be  submitted  to  OMB  within 
60  days  from  the  date  of  this  notice. 
Therefore,  your  comments  should  be 
submitted  to  SSA  within  60  days  from 
the  date  of  this  publication.  You  can 
obtain  copies  of  the  collection 
instruments  by  calling  the  SSA  Reports 
Clearance  Officer  at  410-965-4145.  or 


by  writing  to  him  at  the  address  listed 
above. 

1.  Site  Review  Questionnaire  for 
Volume  Payees.  SSA-637;  Site  Review 
Questionnaire  for  Fee-for  Service 
Payees.  SSA-638;  Site  Review- 
Beneficiary  Interview  Form.  SSA-639 — 
0960-NEW.  Titles  11  and  XVI  of  the 
Social  Security  Act  provide  for  the 
payment  of  Social  Security  and 
Supplemental  Security  Income  (SSI) 
benefits  to  a  relative,  another  person,  or 
an  organization  when  the  best  interests 
of  the  beneficiary  will  be  served.  Social 
security  regulations  outline  the  duties 
and  responsibilities  of  representative 
payees  and  require  a  written  report 
accounting  for  these  benefits. 

To  ensure  that  benefits  are  being  used 
properly  for  beneficiaries,  SSA  will 
conduct  triennial  site  reviews  for  fee-for 
service  payees  and  volume  payees 
(organizations  serving  100  or  more 
beneficiaries).  The  reviews  include  a 
face-to-face  meeting  with  the  payee  and 
appropriate  staff  and  examination/ 
verification  of  a  sample  of  beneficiary 
records  and  supporting  documentation, 
and  may  include  beneficiary  or 
custodian  interviews.  The  information 
gathered  using  forms  SSA-637,  SSA- 
638  and  SSA-639  will  be  used  to  ensure 
compliance  with  representative 
payment  policies  and  procedures.  It  will 
enable  SSA  to  identify  poor  payee 
performance  and  initiate  corrective 
action  as  appropriate.  The  respondents 
are  individuals  who  receive  a  fee  for 
service,  organizations  serving  as 
representative  payees  for  100  or  more 
Social  Security  and  Supplemental 
Security  Income  beneficiaries,  and 
beneficiaries  or  custodians.  Following  is 
an  estimate  of  the  annual  public 
reporting  burden: 


Volume 
payees 


Fee-for- 
service 
payees 


Bene- 
ficiaries/ 
custodians 


Nbml)er  of  Respondents 

Frequency  of  Response  

Average  Burden  Per  Response  (Minutes) 
Estimated  Annual  Burden  (Hours) 


347 

1 

60 

347 


333 

1 

60 

333 


2,040 

1 

10 

340 


IL 


Earnings  Record  Information — 
0960-0505.  The  information  on  Form 
SSA-L3231-C1  is.used  by  SSA  to 
ensure  that  the  proper  person  is  credited 
with  earnings  reported  for  a  minor 
under  age  7.  The  respondents  are 
businesses  reporting  earnings  for 
children  under  age  7. 
I  Number  of  Respondents:  20,000. 
frequency  of  Response:  1. 
Average  Burden  Per  Response:  10 
minutes. 


Estimated  Annua}  Burden:  3,333 
hours. 

3.  Employer  Verification  of  Earnings 
After  Death— 0960-0472.  The 
information  collected  on  Form  SSA- 
L4112  is  used  by  SSA  to  determine 
whether  wages  reported  by  an  employer 
are  correct,  when  SSA  records  indicate 
that  the  wage  earner  is  deceased.  The 
respondents  are  employers  who  report 
wages  for  a  deceased  employee. 

Number  of  Respondents:  50.000. 


Frequency  of  Response:  1. 

Average  Burden  Per  Response:  10 
minutes. 

Estimated  Annual  Burden:  8,333 
hours. 

II.  The  information  collections  listed 
below  have  been  submitted  to  OMB  for 
clearance.  Your  comments  on  the 
information  collections  would  be  most 
useful  if  received  by  OMB  and  SSA 
within  30  days  bom  the  date  of  this 
publication.  You  can  obtain  a  copy  of 
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the  OMB  clearance  packages  by  calling 
the  SSA  Reports  Clearance  Officer  on 
(410)  965-4145.  or  by  writing  to  him  at 
the  address  listed  above. 

1.  Application  Statement  for  Quid's 
Insurance  Benefits— 0960-0010.  Title  II 


of  the  Social  Security  Act  provides  for 
payment  of  monthly  benefits  to  the 
children  of  an  insured  retired,  disabled 
or  deceased  worker,  if  certain 
conditions  are  met.  The  form  SSA-4-BK 
is  used  by  the  Social  Security 


Administration  to  collect  information 
needed  to  determine  whether  the  child 
or  children  are  entitled  to  benefits.  The 
respondents  are  children  of  the  worker 
or  individuals  who  complete  this  form 
on  their  behalf. 


Number  of  Respondents  

Frequency  of  Response  

Average  Burden  Per  Response 
Estimated  Annual  Burden  


Life  claims 


925.000  

1   

10.5  minutes  ... 
161,875  hours 


Death  daims 


815,000. 

1. 

15.5  minutes. 

210,542  hours. 


2.  Request  for  Internet  Service — 
Password— 0960-NEW.  SSA  will  collect 
and  use  information  to  establish  a 
Password  Data  File.  The  file  will  be 
used  to  allow  customers  to  conduct 
electronic  business  with  the  Agency. 
SSA  will  request  the  following 
information  to  verify  the  customer's 
identity:  Name,  Social  Security  Niunber, 
Password  Request  Code,  Last  Month 
Payment  Amount  and  Director  Deposit 
Accoimt  Niunber  (if  applicable).  SSA 
may  also  ask  for  a  shared  secret  created 
by  SSA  and  mailed  or  electronically 
sent  to  the  requestor.  The  respondents 
are  individuals  electing  to  conduct 
business  with  SSA  in  tiie  electronic 
medium. 

Number  of  Respondents:  250,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  10 
minutes. 

Estimated  Annual  Burden:  41,667 
hours. 

Dated:  February  7,  2001. 
Frederick  W.  Brickenkamp, 
Reports  Clearance  Officer. 
(FR  Doc.  01-3583  Filed  2-12-01;  8:45  am) 

■LLMQ  CODE  41»1-fla-P 


SOCIAL  SECURITY  ADMINISTRATION 

Privacy  Act  of  1974  as  Amended; 
Computer  Matching  Program  (SSA/ 
HCFA)  Match  Number  1094 

AGENCY:  Social  Security  Administration 

(SSA). 

ACTION:  Notice  of  computer  matching 

program. 

summary:  In  accordance  with  the 
provisions  of  the  Privacy  Act,  as 
amended,  this  notice  annoimces  a 
computer  matching  program  that  SSA 
plans  to  conduct  with  the  Health  Care 
Financing  Administration. 
DATES:  SSA  will  file  a  report  of  the 
subject  matching  program  with  the 
Conunittee  on  Governmental  Affairs  of 
the  Senate,  the  Committee  on 
Government  Reform  and  Oversight  of 
the  House  of  Representatives,  and  the 


Office  of  Information  and  Regiilatory 
Affairs,  Office  of  Management  and 
Budget  (OMB).  The  matching  program 
will  be  effective  as  indicated  below. 

ADDRESSES:  Interested  parties  may 
comment  on  this  notice  by  either  telefax 
to  (410)  966-2935  or  writhig  to  the 
Associate  Commissioner,  Office  of 
Program  Support,  2-Q-16  Operations 
Building,  6401  Security  Boulevard, 
Baltimore,  MD  21235-6401.  All 
comments  received  will  be  available  for 
public  inspection  at  this  address. 

FOR  FURTHER  INFORMATION  CONTACT:  The 

Associate  Commissioner  for  Program 
Support  as  shown  above. 

SUPPlfMENTARY  INFORMATION: 
A.  General 

The  Computer  Matching  and  Privacy 
Protection  Act  of  1988  (Public  Law 
(Pub.  L.)  100-503),  amended  the  Privacy 
Act  (5  U.S.C.  552a)  by  describing  the 
manner  in  which  computer  matching 
involving  Federal  agencies  could  be 
performed  and  adding  certain 
protections  for  individuals  applying  for 
and  receiving  Federal  benefits.  Section 
7201  of  the  Onmibus  Budget 
Reconciliation  Act  of  1990  (Pub.  L.  101- 
508)  further  amended  the  Privacy  Act 
regarding  protections  for  such 
individuals.  The  Privacy  Act,  as 
amended,  regulates  the  use  of  computer 
matching  by  Federal  agencies  when 
records  in  a  system  of  records  are 
matched  with  other  Federal,  State,  or 
local  government  records. 

It  requires  Federal  agencies  involved 
in  computer  matching  programs  to: 

(1)  Negotiate  written  agreements  with 
the  other  agency  or  agencies 
participating  in  the  matching  programs; 

(2)  Obtain  the  Data  Integrity  Boards' 
approval  of  the  match  agreements; 

(3)  Furnish  detailed  reports  about 
matching  programs  to  Congress  and 
OMB; 

(4)  Notify  applicants  and  beneficiaries 
that  their  records  are  subject  to 
matching;  and 

(5)  Verify  match  findings  before 
reducing,  suspending,  terminating,  or 


denying  an  individual's  benefits  or 
payments. 

B.  SSA  Computer  Matches  Subject  to 
the  Privacy  Act 

We  have  taken  action  to  ensure  that 
all  of  SSA's  computer  matching 
programs  comply  with  the  requirements 
of  the  Privacy  Act,  as  amended. 

Dated:  November  21 ,  2000. 

Susan  M.  Daniels, 

Deputy  Commissioner  for  Disability  and 
Income  Security  Programs. 

Notice  of  Computer  Matching  Program, 
Health  Care  Financing  AdministTation 
(HCFA)  With  the  Social  Security 
Administratioii  (SSA) 

A.  Participating  Agencies 
SSA  and  HCFA. 

B.  Purpose  of  the  Matching  Program 

The  purpose  of  this  matching  program 
is  to  establish  the  conditions,  safeguards 
and  procedures  imder  which  HCFA 
agrees  to  disclose  Medicare  non- 
utilization  data  to  SSA.  In  some 
instances,  if  an  individual  has  not  used 
Medicare  benefits  for  an  extended 
period  of  time,  this  may  indicate  that 
the  individual  is  deceased.  SSA  will  use 
the  selected  data  as  an  indicator  of  cases 
that  should  be  reviewed  to  determine 
continued  eligibilify  to  SSA 
administered  programs. 

C.  Authority  for  Conducting  Matching 
Program 

Sections  202  (42  U.S.C.  402)  and 
205(c)  (42  U.S.C.405(c))  of  the  Social 
Security  Act. 

D.  Ckitegories  of  Records  and 
Individuals  Covered  by  the  Matching 
Program 

SSA  will  periodically  furnish  HCFA 
with  an  electronic  finder  file  containing 
Tide  n  Claim  Account  Number  (CAN) 
and  Title  II  Beneficiary  Identification 
Code  (BIG))  of  beneficiaries  firom  SSA's 
file  of  Master  Beneficiary  Records  (SSA/ 
OSR  60-0090)  who  receive  Medicare. 

SSA  will  request  HCFA  tn  match  the 
finder  file  against  their  National  Claims 
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History  (09-70-0005)  and  the  Health 
Insiuance  Master  Record  (09-70-0502) 
and  release  an  electronic  file  to  SSA 
containing  certain  identifying 
information  on  enroUees  who  have  not 
used  Medicare  for  a  specified  period  of 
at  least  12  consecutive  months. 

E.  Inclusive  Dates  of  the  Match 

The  matching  program  shall  become 
effective  no  sooner  than  40  days  after 
notice  for  the  program  is  sent  to 
Congress  and  ONffl,  or  30  days  after 
publication  of  this  notice  in  the  Federal 
Register,  whichever  date  is  later.  The 
matching  program  wiU  continue  for  18 
months  from  the  effective  date  and  may 
be  extended  for  an  additional  12  months 
thereafter,  if  certain  conditions  are  met. 

{FR  Doc.  01-3582  Filed  2-12-01;  8:45  am) 

BRUNG  CODE  4191-02-P 


DEPARTMENT  OF  TRANSPORTATION 

Coaat  Guard 
[USCG-2001-8840] 

Chemical  Transportation  Advisory 
Committee 

agency:  Coast  Guard,  DOT. 
ACTION:  Notice  of  meetings. 

summary:  The  Chemical  Transportation 
Advisory  Committee  (CTAC)  and  its 
Subcommittees  wdll  meet  to  discuss 
various  issues  relating  to  the  marine 
transportation  of  hazardous  materials  in 
bulk.  All  meetings  will  be  open  to  the 
public. 

DATES:  CTAC  v«ll  meet  on  Thursday, 
March  8.  2001.  bom  9:00  a.m.  to  3:30 
p.m.  The  Subcommittees  on  Prevention 
Through  People  (PTP)  and  Hazardous 
Substances  Response  Standards  will 
meet  on  Wednesday,  March  7,  2001, 
from  8:30  a.m.  to  4:00  p.m.  These 
meetings  may  close  early  if  all  business 
is  finished.  Requests  to  make  oral 
presentations  should  reach  the  Coast 
Guard  on  or  before  February  27,  2001. 
Requests  to  have  a  copy  of  written 
material  distributed  to  each  member  of 
the  Committee  or  Subcommittee  should 
reach  the  Coast  Guard  on  or  before 
March  5.  2001. 

ADDRESSES:  CTAC  will  meet  at  the  U.S. 
Department  of  Transportation  (DOT), 
Nassif  Building,  400  7th  Sti-eet,  SW., 
Washington,  DC.  CTAC  will  meet  in 
rooms  6200-6204.  The  Subcommittees 
will  meet  at  the  same  address,  however, 
the  PTP  Subcommittee  will  meet  in 
room  8440  and  the  Hazardous 
Substances  Response  Standards 
Subcommittee  will  meet  in  room  6332. 
Send  written  material  and  requests  to 


make  oral  presentations  to  Commander 
Robert  F.  Corbin,  Commandant  (G- 
MSO-3),  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street,  SW., 
Washington,  DC  20593-0001.  This 
notice  is  available  on  the  Internet  at 
http://dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

questions  on  this  notice,  contact 
Commander  Robert  F.  Corbin,  Executive 
Director  of  CTAC,  or  Ms.  Sara  S.  Ju, 
Assistant  to  the  Executive  Director, 
telephone  202-267-1217,  fax  202-267- 
4570. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
these  meetings  is  given  under  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2. 

Agenda  of  Meetings 

Chemical  Transportation  Advisory 
Committee: 

(1)  Introducticm  of  Committee 
members  and  attendees. 

(2)  Progress  Reports  from  the  PTP  and 
Hazardous  Substances  Response 
Standards  Subcommittees. 

(3)  Discussion  on  the  causes  and 
hazards  of  cargo  tank  over- 
pressiuization. 

(4)  Status  of  Coast  Guard  and 
International  Maritime  Organization 
(IMO)  regulatory  activities. 

(5)  Coast  Guard's  Crew  Alertness 
Campaign. 

(6)  Open — for  marine  chemical 
transportation  related  issues. 

Subcommittee  on  PTP.  The  agenda 
includes  the  following: 

(1)  Continuation  of  work  on 
conducting  a  coarse  qualitative  risk 
assessment  to  identify  the  major 
potential  hazards  in  the  chemical 
transportation  indiistry  with  relation  to 
the  hiunan  element  component. 

Subcommittee  on  Hazardous 
Substances  Response  Standards.  The 
agenda  includes  the  following: 

(1)  Continued  effort  of  the  following 
Subcommittee  workgroup  activities; 
Response  Standards,  Response 
Resources,  and  Response  Training. 

Procedural 

All  meetings  are  open  to  the  public. 
Please  note  that  the  meetings  may  close 
early  if  all  business  is  finished.  At  the 
Chairs'  discretion,  members  of  the 
public  may  make  oral  presentations 
during  the  meetings.  If  you  would  like 
to  make  an  oral  presentation  at  a 
meeting,  please  notify  the  Executive 
Director  no  later  than  February  27,  2001. 
Written  material  for  distribution  at  a 
meeting  should  reach  the  Coast  Guard 
no  later  than  March  5,  2001.  If  you 
would  like  a  copy  of  your  material 
distributed  to  each  member  of  the 


Committee  or  Subcommittee  in  advance 
of  the  meetings,  please  submit  25  copies 
to  the  Executive  Director  no  later  than 
March  5,  2001. 

Information  on  Services  for.Individaab 
With  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with 
disabilities,  or  to  request  special 
assistance  at  the  meetings,  contact  the 
Assistant  to  the  Executive  Director  of 
CTAC  as  soon  as  possible. 

Dated:  February  5.  2001. 
)cMeph ).  Angelo, 

Director  of  Standards,  Marine  Safety  and 
Environmental  Protection. 

(FR  Doc.  01-3629  Filed  2-12-01;  8:45  am] 

BOXING  COOC  4910-15-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  intent  To  Rule  on  Request  To 
Release  Airport  Property  at  ttie 
Gainesviiie  Municipal  Airport, 
Gainesvilla,  TX 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  request  to  release 
airport  property. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invite  public  comment  on  the  release  of 
land  at  the  Gainesville  Municipal 
Airport  under  the  provisions  of  Section 
125  of  the  Wendell  H.  Ford  Aviation 
Investment  Reform  Act  for  the  21st 
Century  (AIR  21). 

DATES:  Comments  must  be  received  on 
or  before  March  9,  2001. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
to  the  FAA  at  the  following  address:  Mr. 
Mike  Nicely,  Manager,  Federal  Aviation 
Administration,  Southwest  Region, 
Airports  Division,  Texas  Airports 
Development  Office.  ASW-650,  Fort 
Worth,  Texas  761-0650. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Mike 
Land,  City  Manager,  at  the  following 
address:  Mr.  Mike  Land,  200  South 
Rusk,  Gainesville,  Texas  76240. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Mimchi  Hoang,  Program  Manager, 
Federal  Aviation  Administration,  Texas 
Airports  Development  Office,  ASW- 
650,  2601  Meacham  Boulevard,  Fort 
Worth,  Texas  76193-0650. 

The  request  to  release  property  may 
be  viewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
invites  public  comment  on  the  request 
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to  release  property  at  the  Gainesville 
Municipal  Airport  under  the  provisions 
oftheAIR21. 

On  February  2.  2001,  the  FAA 
determined  that  the  request  to  release 
property  at  Gainesville  Municipal 
Airport,  submitted  by  the  City,  met  the 
procedural  reqtiirements  of  the  Federal 
Aviation  Regulations,  Part  155.  The 
FAA  may  approve  the  request,  in  whole 
or  in  part,  no  later  than  April  2,  2001. 

The  following  is  a  brief  overview  of 
the  request: 

The  City  of  Gainesville  requests  the 
release  of  39.45  acres  of  non- 
aeronautical  airport  property.  The  land 
was  conveyed  to  the  City  of  Gainesville 
by  the  Federal  Government  in  a  deed 
dated  August  4, 1948  and  referenced  in 
Vol.  331,  page  29  of  Cooke  Coimty  Deed 
Records.  The  release  of  the  property  will 
allow  funding  for  maintenance, 
operation  and  development  of  the 
airport 

The  estimated  $217,000  sale  proceeds 
will  be  deposited  into  the  airport 
enterprise  fund  and  expended  within  3 
years  from  the  date  of  the  sale. 

Any  person  may  inspect  the  request 
in  person  at  the  FAA  office  listed  above 
under  FOn  FURTHER  INFORMATION 
CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  relevant  to  the 
application  in  person  at  the  City  of 
Gainesville. 

Issued  in  Fort  Worth,  Texas  on  February  2, 
2001. 

Naomi  L.  Saunders, 
Manager,  Airports  Division. 
(FR  Doc.  01-3660  Filed  2-12-01;  8:45  am] 

BHJJNO  CODE  4»10-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
01-04-l-OO-PLB  To  impose  the 
Revenue  from  a  Passenger  Facility 
Charge  (PFC)  at  Clinton  County 
Airport,  Piattsisurgh,  New  Yoric 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACnON:  Notice  of  intent  to  rule  on 
^plication. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  the  revenue  from 
a  PFC  at  Clinton  Coimty  Airport  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 


101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  March  15,  2001. 
addresses:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  New  York  Airports 
District  Office,  600  Old  Countiy  Road, 
Suite  446,  Garden  City,  New  York 
11530. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Ralph 
Hensel,  Airport  Manager  at  the 
following  address:  Clinton  Coimty 
Airport,  11  Airport  Road,  Suite  101, 
Plattsburgh,  New  York  12901. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  County  of 
Clinton  under  §  158.23  of  part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Levine,  Airport  Engineer,  New 
York  Airports  District  Office,  600  Old 
Country  Road,  Garden  City,  New  York 
11530,  Telephone:  (516)  227-3807.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
the  revenue  from  a  PFC  at  Clinton 
County  Airport  under  the  provisions  of 
the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  K  of  the 
Omnibus  Budget  ReconciUation  Act  of 
1990)  (Pub.  L.  101-508)  and  part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  158). 

On  January  30,  2001 ,  the  FAA 
determined  that  the  application  to 
impose  the  revenue  from  a  PFC 
submitted  by  County  of  Clinton  was 
substantially  complete  within  the 
requirements  of  section  158.25  of  part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  May  18,  2001. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  Application  No.:  PFC  01-04-1- 
00-PLB. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  Charge  Effective  Date:  May 
1.2001. 

Proposed  Charge  Expiration  Date: 
December  1,  2002.  ' 

Total  Estimated  PFC  Revenue: 
$46,275. 

Brief  description  of  proposed 
project(s): 
— On  Airport  Obstruction  Removal 

(Phase  I  &  n) 
— Transient  Apron  Rehabilitation 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 


required  to  collect  PFCs:  Non- 
Scheduled/On  Demand  Operators  filing 
FAA  Form  1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  airports  office  located  at: 
Federal  Aviation  Administration, 
Eastern  Region,  Airports  Division,  AEA- 
610, 1  Aviation  Plaza,  Jamaica,  New 
York  11434-^809. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  County  of 
(Chiton. 

Issued  in  Garden  City,  New  York  on 
January-  30,  2001. 
Philip  Brito, 

Manager,  New  York  Airports  District  Office, 
Eastern  Region. 
[FR  Doc.  01-3662  Filed  2-12-01;  8:45  am] 

BKUNG  CODE  4»10-1»-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
(01-06-C-OO-MFR)  To  impose  and  Use 
ttie  Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  Rogue  Valley 
International — Medford  Airport, 
Submitted  by  ttie  Jackson  County 
Airport  AutlKMity,  Medford,  Oregon 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  intent  to  rule  on 
application. 

summary:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  PFC 
revenue  at  Rogue  Valley  International — 
Medford  Airport  under  the  provisions  of 
49  U.S.C.  40117  and  Part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  158). 

DATES:  Comments  must  be  received  on 
or  before  March  15,  2001. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  J.  Wade  Bryant,  Manager; 
Seattle  Airports  District  Office,  SEA- 
ADO;  Federal  Aviation  Administration; 
1601  Lind  Avenue  SW.,  Suite  250, 
Renton,  Washington  98055-4056. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Bern  E. 
Case,  A.A.E.,  Director  of  Aviation,  at  the 
following  address:  Jackson  County 
Airport  Authority,  3650  Biddle  Road, 
Medford,  Oregon  97504. 
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Air  Carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  Rogue  Valley 
International — Medford  Airport,  under 
section  158.23  of  part  158. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Su2anne  Lee-Pang,  (425)  227-2654; 
Seattle  Airports  District  Office,  SEA- 
ADO;  1601  Lind  Avenue  SW..  Suite  250. 
Renton,  Washington  98055-4056.  The 
application  may  be  reviewed  in  person 
at  the  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  (01-06-C- 
OO-MFR)  to  impose  and  use  PFC 
revenue  at  Rogue  Valley  International — 
Medford  Airport,  under  the  provisions 
of  49  U.S.C.  40117  and  part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  158). 

On  January  31,  2001,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  to  the  Jackson  County  Airport 
Authority,  Rogue  Valley  International — 
.Medford  Airport,  Medford,  Oregon,  was 
substantially  complete  within  the 
jrequirements  of  §  158.25  of  part  158. 
The  FAA  will  approve  or  disapprove  the 
tapplication,  in  whole  or  in  part,  no  later 
thanMay  5,  2001. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  Proposed  PFC:  $4.50. 

Proposed  Charge-Effective  Date: 
February  1,  2003. 

Proposed  Charge-Expiration  Date: 
June  1,2003. 

Total  Requested  for  Use  Approval: 
$271,648. 

Brief  Description  of  Proposed  Project: 
Parallel  taxiway  extension;  High 
Intensity  Runway  Lights  (HIRL) — 
runway  lighting  replacement. 

Class  or  classes  of  air  carriers  which 
;the  public  agency  has  requested  not  be 
jrequired  to  collect  PFCs:  Operations  by 
[Air  Taxi/Commercial  Operators  when 
{enplaning  revenue  passengers  in 
limited,  irregular,  special  service  air 
laxi/ commercial  operations  such  as  air 
lambulance  services,  student  instruction, 
non-stop  sightseeing  flights  that  begin 
and  end  at  the  airport  and  are 
Iconducted  within  a  25-mile  radius  of 
Khe  airport,  and  other  similar  limited, 
{irregular,  special  service  operations  by 
isuch  Air  Taxi/Commercial  Operators. 

Any  person  may  inspect  the 
lapplication  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
felegional  Airports  Office  located  at: 
Federal  Aviation  Administration, 
hlorthwest  Mountain  Region,  Airports 
Division,  ANM-600, 1601  Lind  Avenue 
SW..  Suite  315,  Renton,  WA  98055- 
1056. 


In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Rogue 
Valley  International — Medford  Airport. 

Issued  in  Renton,  Washington  on  January 
31,2001. 

David  A.  Field, 

Manager,  Planning,  Programming  and 
Capacity  Branch,  Northwest  Mountain 
Region. 

|FR  Doc.  01-3661  Filed  2-12-01;  8:45  am] 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  a  Passenger 
Facility  Charge  (PFC)  at  San  Jose 
international  Airport,  San  Jose,  CA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  emd  use  the 
revenue  from  a  PFC  at  San  Jose 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

DATES:  Comments  must  be  received  on 
or  before  March  15,  2001. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Airports  Division, 
15000  Aviation  Blvd.,  Lawndale,  CA 
90261,  or  San  Francisco  Airports 
District  Office,  831  Mitten  Road,  Room 
210,  Burlingame.  CA  94010-1303.  In 
addition,  one  copy  of  any  comments 
submitted  to  the  FAA  must  be  mailed  or 
delivered  to  Mr.  Ralph  G.  Tonseth, 
Director  of  Aviation,  city  of  San  Jose, 
Airport  Department,  at  the  following 
address:  1732  N.  First  Street,  San  Jose, 
CA  95112.  Air  carriers  and  foreign  air 
carriers  may  submit  copies  of  written 
comments  previously  provided  to  the 
city  of  San  Jose  under  section  158.23  of 
Part  158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marlys  Vandervelde,  Airports  Program 
Analyst,  San  Francisco  Airports  District 
Office,  831  Mitten  Road,  Room  210, 
Burlingame,  CA  94010-1303, 
Telephone:  (650)  876-2806.  The 


application  may  be  reviewed  in  person 
at  this  same  location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at  San 
Jose  International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-50(>)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  January  19,  2001,  the  FAA 
determined  that  the  application  to 
impose  and  use  a  PFC  submitted  by  the 
city  of  San  Jose  was  substantially 
complete  within  the  requirements  of 
§  158.25  of  Part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than  April 
20.  2001. 

The  following  is  a  brief  overview  of 
the  impose  and  use  application  No.  01- 
10-C-OO-SJC: 

Level  of  Proposed  PFC:  $4.50. 

Proposed  Charge  Effective  Date: 
January  1,  2005. 

Proposed  Charge  Expiration  Date: 
January  1,  2009. 

Total  Estimated  PFC  Revenue: 
$93,956,000. 

Brief  Description  of  the  Proposed 
Projects:  Runway  30R  Reconstruction 
and  Extension,  Noise  Attenuation 
within  the  Category  II  and  III  Eligibility 
Areas,  and  Taxiway  Y  Extension. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi/ 
Commercial  Operators  (ATCO)  filing 
FAA  Form  1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
Regional  Airports  Division  located  at 
Federal  Aviation  Administration, 
Airports  Division,  15000  Aviation  Blvd., 
Lawndale,  CA  90261.  In  addition,  any 
person  may,  upon  request,  inspect  the 
application,  notice  and  other  documents 
germane  to  the  application  in  person  at 
the  city  of  San  Jose. 

Issued  in  Hawthorne,  California,  on 
(anuary  30.  2001. 
Herman  C.  Bliss, 

Manager,  Airports  Division,  Western-Pacific 

Region. 

[FR  Doc.  01-3659  Filed  2-12-01;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

FMIaral  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Request  To 
Reisaee  Airport  Property  at  ttie 
University  of  Oklahoma  Westtielmer 
Airport,  Norman,  OK 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Request  to  Release 
Airport  Property. 

summary:  The  FAA  proposes  to  rule  and 
invites  public  conunent  on  the  release  of 
land  at  the  University  of  Oklahoma 
Westheimer  Airport  under  the 
provisions  of  Section  125  and  751  of  the 
Wendell  H.  Ford  Aviation  Investment 
Reform  Act  for  the  21st  Centiuy  (AIR 
21)  and  Section  352  of  Public  Law  106- 
346  (FY-2001  Department  of 
Transportation  Appropriation  Act). 
DATES:  Comments  must  be  received  on 
or  before  March  15,  2001. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
to  the  FAA  at  the  following  address:  Mr. 
Edward  Agnew,  Manager,  Federal 
Aviation  Administration,  Southwest 
Region,  Airports  Division,  Arkansas/ 
Oklahoma  Airports  Development  Office, 
ASW-630,  Fort  Worth,  Texas  76193- 
0630. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  David  L. 
Boren,  President  at  the  following 
address:  The  University  of  Oklahoma, 
Office  of  the  President,  660  Parrington 
Oval,  Evans  Hall,  Room  110,  Norman, 
OK  73019. 

FOR  RIRTHER  INFORMATION  CONTACT:  Mr. 
Dave  Hellen,  Program  Manager,  Federal 
Aviation  Administration,  OUahoma 
City  Airports  District  Office,  5909 
Phillip  J.  Rhoads  Avenue,  Oklahoma 
aty,  Oklahoma  73008. 

The  request  to  release  property  may 
be  reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
invites  public  comment  on  the  request 
to  release  property  at  the  University  of 
Oklahoma  Westheimer  Airport, 
Norman,  Oklahoma  under  the 
provisions  of  the  AIR-21  and  Pubic  Law 
106-346. 

On  January  30,  2001,  the  FAA 
determined  that  the  request  to  release 
property  at  the  University  of  Oklahoma 
Westheimer  Airport  submitted  by  the 
University  of  Oklahoma  met  the 
requirements  of  Section  751  of  AIR-21 
and  Section  352  of  Public  Law  106-346. 
FAA  may  approve  the  request,  in  whole 
or  in  part,  at  the  conclusion  of  the 
comment  period. 


The  following  is  a  brief  overview  of 
the  request: 

The  University  of  Oklahoma  requests 
the  release  of  approximately  550  acres 
of  airport  property  identified  as  "Parcel 
1"  bom  the  terms  and  conditions 
represented  in  Surplus  Property  and 
Grant  Agreements.  The  release  of 
property  will  permit  the  University  of 
Oklahoma  to  derive  proceeds  from  the 
use,  operation  and  disposal  of  the  land 
to  construct  and  establish  with  the 
National  Oceanic  and  Atmospheric 
Administration  eind  the  National 
Weather  Service  a  weather  facility. 

Any  person  may  inspect  the 
University's  request  in  person  at  the 
FAA  office  listed  above  under  FOR 
FURTHER  INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  dociiments  germane  to  the 
application  in  person  by  contacting  the 
University  of  Oklahoma. 

Issued  in  Fort  Worth,  Texas  on  January  30, 
2001. 

Joseph  G.  Washington, 
Acting  Manager.  Airports  Division. 
[PR  Doc.  01-3658  Filed  2-12-01;  8:45  am] 

BIUJNO  CODE  491l>-1»-ll 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

[DodMt  No*.  FMCSA-2000-7827  and 
FMCSA-2000-7721] 

Agency  Information  Collection 
Activities  Under  0MB  Review:  0MB 
Control  Nos.  2126-003, 2126-0018,  and 
2126-0019 

AGENCY:  Federal  Motor  Carrier  Safety 
Administration,  DOT. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  FMCSA  has  sent  the 
three  Information  Collection  Requests 
(ICRs)  described  in  this  notice  to  the 
Office  of  Management  and  Budget 
(OMB]  for  review  and  comment.  The 
ICRs  describe  each  information 
collection  and  its  expected  burden.  We 
published  two  Federal  Register  notices 
on  these  information  collections  on 
September  5,  2000  (65  FR  53801;  65  FR 
53802).  The  notices  had  a  60-day 
comment  period.  We  are  required  to 
send  ICRs  to  OMB  under  the  Paperwork 
Reduction  Act. 

DATES:  Please  submit  comments  by 
March  15,  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Larry  Minor,  (202)  366-4012  (for  OMB 
.  No.  2126-0003),  Ms.  Marion  Mills-Lee, 


(202)  358-7051  (for  OMB  No.  2126- 
0018),  or  Ms.  Pat  Wills,  (202)  358-7043 
(for  OMB  No.  2126-0019),  Federal 
Motor  Carrier  Safety  Administration, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590-0001.  Office  hours  are  from 
7:30  a.m.  to  4  p.m.,  e.t.,  Monday  through 
Friday,  except  Federal  holidays. 
ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725-1 7th  Street,  NW., 
Washington,  DC  20593,  Attention:  DOT 
Desk  Officer.  We  request  your 
comments  on  whether  the  collection  of 
information  is  necessary  for  the  FMCSA 
to  meet  its  goal  of  reducing  truck 
crashes,  including  whether  the 
information  is  useful  to  this  goal;  the 
accuracy  of  the  estimate  of  the  burden 
of  the  information  collection;  ways  to 
enhance  the  quality,  utility  and  clarity 
of  the  information  collected;  and  ways 
to  minimize  the  burden  of  the  collection 
of  information  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  OMB  wants  to 
receive  comments  within  30  days  of 
publication  of  this  notice  in  order  to  act 
on  the  ICRs  quickly. 
SUPPLEMENTARY  INFORMATION: 

1.  Title:  Inspection,  Repair  and 
Maintenance. 

OMB  Number:  2126-0003. 

Background:  Motor  carriers  must 
maintain,  or  require  maintenance  of, 
records  documenting  the  inspection, 
repair  and  maintenance  activities 
performed  on  their  owned  and  leased 
motor  vehicles.  There  are  no  prescribed 
forms.  The  records  are  used  by  the 
FMCSA  and  its  representatives  to  verify 
motor  carriers'  compliance  with  the 
inspection,  repair  and  maintenance 
standards  in  part  396  of  the  Federal 
Motor  Carrier  Safety  Regulations. 

Respondents:  Motor  carriers, 
commercial  motor  vehicle  (CMV) 
drivers. 

Estimated  Total  Annual  Burden: 
35,107,856  hoius. 

2.  Title:  Request  for  Revocation  of 
Authority  Granted. 

OMB  Approval  Number:  2126-0018. 

Background:  Title  49  of  the  United 
States  Code  (U.S.C.)  authorizes  the 
Secretary  of  Transportation  to 
promulgate  regulations  governing  the 
registration  of  for-hire  motor  carriers  of 
regulated  conunodities  (49  U.S.C. 
13902),  surface  freight  forwarders  (49 
U.S.C.  13903),  and  property  brokers  (49 
U.S.C.  13904).  The  FMCSA  carries  out 
this  registration  program  imder 
authority  delegated  by  the  Secretary  of 
Transportation.  Under  Title  49  U.S.C. 
13905,  each  registration  is  effective  from 
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the  date  specified  and  remains  in  effect 
for  such  period  as  the  Secretary  of 
Transportation  determines  appropriate 
by  regulation.  Title  49  U.S.C.  13905(c) 
jgrants  the  Secretary  the  authority  to 
amend  or  revoke  a  registration  at  the 
registrant's  request.  Form  OCE-46  is 
used  by  transportation  entities  to 
volimtarily  apply  for  revocation  of  their 
registration  in  whole  or  in  part.  The 
{form  requests  the  registrant's  docket 
[number,  name  and  address,  and  the 
treasons  for  the  revocation  request. 

j     Respondents:  Motor  carriers,  freight 
'forwarders,  and  brokers. 

Avemge  Burden  per  Response:  15 
jminutes. 

Estimated  Total  Annual  Burden:  250 
■hours  (1,000  motor  carriers  x  15 
;minutes/60  minutes). 

3.  Title:  Application  for  Certificate  of 
egistration  for  Foreign  Motor  Carriers 

and  Foreign  Motor  Private  Carriers 

lUnder  49  U.S.C.  13902(c). 

OMB  Approval  Number:  2126-0019. 

Background:  Title  49  U.S.C.  13902(c) 
sets  forth  basic  licensing  procedures  for 
registering  foreign  motor  carriers  to 
operate  across  the  border  into  the 
tlnited  States.  Title  49  CFR  368  sets 
iforth  related  regulations.  The  FMCSA 
carries  out  this  registration  program 
lander  authority  delegated  by  the 
Secretary  of  Transportation.  Foreign 
paotor  carriers  use  Form  OP-2  to  apply 
ifor  registration  with  the  FMCSA.  The 
form  requests  information  on  the  motor 

Eer's  location,  form  of  business, 
srship  and  control,  and  proposed 
ations. 

i    Respondents:  Foreign  motor  carriers. 

I    Average  Burden  per  Response:  2 
hours. 

Estimated  Total  Ann  ual  Burden : 
2,000  hours  (1,000  motor  carriers  x  2 
pours). 

Authority:  The  Paperwork  Reduction  Act 
if  1995,  44  U.S.C.  Chapter  35,  as  amended; 
md  49  CFR  1.73. 

Issued  on:  February  7,  2001. 
ulie  Anna  Cirillo, 

Assistant  Administrator  and  Chief  Safety 

Officer. 

JFR  Doc.  01-3633  Filed  2-12-01;  8:45  am) 

blLUNG  COOE  4910-EX-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

[Dockat  No.  FMCSA-2000-7645] 

Developing  and  Implementing  a  Long- 
Term  Strategy  and  Performance  Plan 
for  Improving  Commercial  Motor 
Vehicle,  Operator,  and  Carrier  Safety 

AGENCY:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA),  DOT. 
ACTION:  Notice;  request  for  comments. 

SUMMARY:  To  comply  with  section  104 
of  the  Motor  Carrier  Safety  Improvement 
Act  of  1999  (MCSL\),  the  FMCSA 
developed  a  draft  long-term  strategy  and 
performance  plan  for  the  period 
between  fiscal  years  2002  and  2009. 
Both  the  Congress  and  the  Department 
of  Transportation  have  stated  long-term 
goals  for  improving  commercial  motor 
vehicle  safety.  This  notice  asks  for 
public  conunent  on  the  draft  long-term 
plan.  A  copy  of  the  plan  is  available 
electronically  at  http://dmses.dot.gov/ 
submit  by  referencing  the  docket 
number  at  the  heading  of  this  document. 
It  is  also  available  electronically  at 
http://spp.fmcsa.dot.gov. 
DATES:  You  should  submit  your 
comments  to  this  notice  no  later  than 
February  28,  2001.  We  will  consider  late 
conunents  if  we  can  within  our  tight 
deadline  for  action. 
ADDRESSES:  Mail  or  hand  deliver 
comments  to  the  U.S.  Department  of 
Transportation,  Dockets  Management 
Facility,  Room  PL-401,  400  Seventh 
Street,  SW.,  Washington,  DC  20590,  or 
submit  electronically  at  http:// 
dmses.dot.gov/submit.  Please  include 
the  docket  number  that  appears  in  the 
heading  of  this  document.  You  can 
examine  and  copy  comments  at  the 
above  address  from  9  a.m.  to  5  p.m.,  e.t., 
Monday  through  Friday,  except  Federal 
Holidays.  If  you  want  notification  of 
receipt  of  comments,  you  must  include 
a  self-addressed,  stamped  postcard  or 
you  may  print  the  acknowledgment 
page  that  appears  after  submitting 
comments  electronically. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Bob  Proferes,  Chief,  Strategic  Planning 
and  Program  Evaluation  Division,  (202) 
366-9220,  Federal  Motor  Carrier  Safety 
Administration  (MC-PRS),  400  Seventh 
Street,  SW.,  Washington,  DC  20590- 
0001.  Office  hoius  are  from  7:30  a.m.  to 
4  p.m.,  e.t,  Monday  through  Friday, 
except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access  and  Filing 

You  may  submit  or  retrieve  comments 
online  through  the  Document 


Management  System  (DMS)  at:  http:// 
dmses.dot.gov/submit.  Acceptable 
formats  include:  MS  Word  (versions  95 
to  97),  MS  Word  for  Mac  (versions  6  to 
8),  Rich  Text  File  (RTF),  American 
Standard  Code  Information  Interchange 
{ASCII)(TXT),  Portable  Document 
Format  (PDF),  and  WordPerfect 
(versions  7  to  8).  The  DMS  is  available 
24  hours  each  day,  365  days  each  year. 
Electronic  submission  and  retrieval  help 
and  guidelines  are  available  under  the 
help  section  of  the  web  site.  Internet 
users  also  may  find  this  dociunent  at 
http://spp.fmcsa.dot.gov. 

Authority:  49  U.S.C.  322;  49  CFR  1.73. 

Dated:  February  7,  2001. 

Julie  Anna  Cirillo, 

Assistant  Administrator  and  Chief  Safety 
Officer. 

(FR  Doc.  01-3631  Filed  2-12-01;  8:45  am] 

BILUNG  COOC  4nO-EX-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Adminiatratlon 

[DockM  No.  NHTSA-99-6209;  Notica  2] 

American  Tranaportatlon  Corp.,  Partial 
Grant  and  Partial  Denial  of  Application 
for  Deciaion  of  lr>con8equentlal 
Noncompliance 

American  Transportation  Corporation 
(AmTran)  has  determined  certification 
labels  on  its  AmTran  buses  are  not  in 
full  compliance  with  Federal  Motor 
Vehicle  Safety  Standard  (FMVSS)  No. 
120,  "Tire  selection  and  rims  for  motor 
vehicles  other  than  passenger  cars,"  and 
49  CFR  part  567,  "Certification,"  and 
has  filed  an  appropriate  report  pursuant 
to  49  CFR  Part  573,  "Defect  and 
Noncompliance  Reports."  AmTran  has 
also  applied  to  be  exempted  from  the 
notification  and  remedy  requirements  of 
49  U.S.C.  Chapter  301— "Motor  Vehicle 
Safety"  on  the  basis  that  the 
noncompliances  and  the  Mlures  to  meet 
part  567  are  inconsequential  to  motor 
vehicle  safety. 

Notice  of  receipt  of  the  application 
was  published,  with  a  30-day  comment 
period,  on  September  27,  1999,  in  the 
Federal  Regi^r  (64  FR  52118).  NHTSA 
received  no  comments. 

From  October  27,  1991  through 
February  11,  1999,  AmTran  produced 
1,514  buses  with  incorrect  certffication 
labels.  AmTran  states  that  the  tire 
inflation  pressure,  as  it  is  written  on  the 
certification  label  required  by  part  567, 
cannot  support  the  weight  capacity  of 
the  bus.  AmTran  has  determined  Uiat  a 
majority  of  the  certification  labels 
specify  an  inflation  pressure  that  is  five 
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to  ten  pounds  below  the  inflation 
pressiire  that  is  necessary  to  support  the 
weight  of  the  bus  when  it  operates  with 
a  full  load  of  passengers.  In  addition,  a 
few  certification  labels  specify  an 
inflation  pressure  that  is  ten  to  twenty 
pounds  below  the  inflation  pressure  that 
is  necessary  to  support  the  weight  of  the 
bus  when  it  operates  at  maximum 
capacity.  However,  if  the  same  tires  are 
inflated  to  the  maximum  inflation 
pressure  that  is  molded  on  the  sidewall, 
then  the  tires  will  support  the  vehicle's 
weight.  AmTran,  in  effect,  is  asking  to 
be  excused  from  preparing  and  sending 
corrected  certification  labels  to  the 
vehicles'  owners. 

In  addition,  the  information  on  the 
certification  label  is  required  to  be 
specified  in  English  and  metric  units. 
According  to  AmTran.  all  of  the 
AmTran  buses  produced  prior  to 
February  11. 1999,  have  a  certification 
label  that  correctly  specifies  the  weight 
of  the  vehicle  without  identifying  it  as 
"lb«." 

AmTran  supports  its  application  for 
inconsequential  noncompliance  for  the 
certification  label  by  stating  the 
following: 

•  Most  buses  do  not  run  at  full  GVWR 
or  full  capacity. 

•  When  buses  operate  at  full  capacity, 
it  is  for  a  very  short  period  of  time. 

•  There  have  been  no  tire  warranty 
claims  related  to  low  pressure. 

•  Most  tires  are  inflated  by  charts 
used  at  maintenance  areas  and  the 
certification  dociunent  is  not  used  as  a 
guide. 

•  The  difference  between  the 
specified  tire  pressure  and  the  required 
tiie  pressure  is  not  a  safefy  issue  in  this 
case. 

In  addition,  AmTran  supports  its 
application  for  inconsequential 
noncompliance  for  the  missing  imits  of 
"lbs"  by  stating  the  following: 

•  Not  aware  of  any  problems  created 
by  the  missing  unit  identification. 

•  It  is  understood  in  the  U.S.  bus 
industry  that  the  GAWR  and  GVWR  are 
listed  in  poimds. 

We  have  reviewed  the  petitioner's 
arguments.  The  purpose  for  the  labeling 
requirements  in  FMVSS  No.  120  is  to 
provide  the  vehicle  user  with 
information  for  the  safe  operation  of  the 
vehicle.  FMVSS  No.  120  paragraph 
S5.3.1  specifies  that  the  certification 
label  on  buses  include  the 
reconunended  cold  inflation  pressiue 
for  the  tires  such  that  the  sum  of  the 
load  ratings  of  the  tires  on  each  axle  is 
appropriate  for  the  GAWR.  Part  567 
specifies  the  content  and  location  of  the 
~  certification  label.  In  this  case,  no  units 
of  measure  were  provided. 


Of  the  1,514  buses,  oiu  analysis 
indicates  that  557  have  specified  a  tire 
inflation  pressiu«  on  the  label  that  is 
incorrect  and  may  not  be  able  to  handle 
the  load.  Under-inflation  and 
overloading  produces  structiual  failure 
in  a  tire;  this  could  cause  loss  of  control 
while  the  vehicle  is  traveling  on  the 
highway.  This  presents  a  clear  and 
distinct  safety  hazard.  However,  the 
remaining  957  buses,  based  on  our 
analysis  of  supplemental  data,  should 
be  able  to  handle  the  full  occupant 
capacity  loads  when  the  vehicle  tires  are 
inflated  to  the  recommended  inflation 
pressures. 

In  consideration  of  the  foregoing, 
NHTSA  has  decided  that  the  applicant 
has  not  met  its  burden  of  persuasion 
that  the  noncompliance  it  describes  is 
inconsequential  to  safety  for  557  buses. 
Accordingfy,  in  regards  to  the 
certification  label,  its  application  is 
hereby  denied  for  557  buses  and  granted 
for  957  buses.  In  addition,  the 
replacement  labels  should  contain  the 
correct  data  in  both  metric  and  English 
units. 

According  to  AmTran,  the  processes 
have  been  extensively  reviewed,  the 
causes  of  these  noncompliances  have 
been  isolated,  and  changes  in  the 
processes  have  been  instituted  to 
prevent  any  future  occurrences.  In 
addition,  the  noncompliance  is  limited 
to  the  buses  addressed  in  this  notice, 
and  AmTran  stated  that  its  future 
products  will  comply  with  the 
prescribed  requirements. 

The  agency  agrees  with  AmTran  that 
the  label  on  these  buses  whose  only 
deficiency  is  the  failure  to  provide  the 
marking  "lbs"  for  the  units,  and  a  metric 
conversion,  is  likely  to  achieve  the 
safety  purpose  of  the  required  label.  The 
vehicle  user  will  have  the  correct  safety 
information  in  the  prescribed  location 
and  format.  Since  petitioning  the  agency 
on  this  subject,  AmTran  has  corrected 
its  certification  label  process  to  include 
the  prescribed  format. 

In  consideration  of  the  foregoing, 
NHTSA  has  decided  that  the  applicant 
has  met  its  burden  of  persuasion  that 
this  labeling  noncompliance  portion  of 
its  petition  is  inconsequential  to  motor 
vehicle  safety.  Accordingly,  we  grant  its 
petition  on  this  issue. 

(49  U.S.C.  30118.  30120,  delegations  of 
authority  at  49  CFR  1.50  and  501.8) 
Issued  on  February  2,  2001. 

Stephen  R.  Kratzke, 

Associate  Administrator  for  Safety 

Performance  Standards. 

[FR  Doc.  01-3557  Filed  2-12-01;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-2001-8827;  Notice  1] 

Dan  Hill  &  Associates,  Inc.;  Application 
for  Temporary  Exemption  From 
Federal  Iflotor  Vehicle  Safety  Standard 
No.  224 

We  are  asking  for  comments  on  the 
application  by  Dan  Hill  &  Associates, 
Inc.  ("Dan  Hill"),  of  Norman.  Oklahoma, 
for  an  exemption  of  one  year  from  Motor 
Vehicle  Safety  Standard  No.  224  Rear 
Impact  Protection.  Dan  Hill  asserts  that 
compliance  would  cause  substantial 
economic  hardship  to  a  manufacturer 
that  has  tried  in  good  feith  to  comply 
with  the  standard. 

We  are  publishing  this  notice  of 
receipt  of  the  application  in  accordance 
with  our  regulations  on  the  subject.  This 
action  does  not  mean  that  we  have  made 
a  judgment  yet  about  the  merits  of  the 
application. 

Dan  Hill  has  been  the  beneficiary  of 
temporary  exemptions  from  Standard 
No.  224  beginning  on  January  26. 1998 
(see  63  FR  3784  and  64  FR  49047).  The 
information  below  is  based  on  material 
from  Dan  Hill's  original  and  renewal 
applications  of  1998  and  1999.  and  its 
most  recent  application  of  2000. 

Why  Dan  Hill  Says  That  it  Continues  To 
Need  an  Exemption 

Dan  Hill  manufactures  and  sells  a 
horizontal  discharge  trailer  ("Flow 
Boy")  that  is  used  in  the  road 
construction  industry  to  deliver  asphalt 
and  other  road  building  materials  to  the 
construction  site.  The  Flow  Boy  is 
designed  to  connect  with  and  latch  onto 
various  paving  machines  ("pavers"). 
The  Flow  Boy,  with  its  hydraulically 
controlled  horizontal  discharge  system, 
discharges  hot  mix  asphalt  at  a 
controlled  rate  into  a  paver  which 
overlays  the  road  surface  with  asphalt 
material. 

Standard  No.  224  requires,  effective 
January  26.  1998,  that  all  trailers  with  a 
GVWR  of  4536  Kg  or  more,  including 
Flow  Boy  trailers,  be  fitted  with  a  rear 
impact  guard  that  conforms  to  Standard 
No.  223  Rear  impact  guards.  Dan  Hill 
argued  that  installation  of  the  rear 
impact  guard  will  prevent  the  Flow  Boy 
from  connecting  to  the  paver.  Thus, 
Flow  Boy  trailers  will  no  longer  be 
functional.  Paving  contractors  will  be 
forced  to  use  either  competitors' 
horizontal  discharge  trailers  that  comply 
with  Standard  No.  224  or  standard 
dump  body  trucks  or  trailers  which, 
according  to  Dan  Hill,  have  inherent 
limitations  and  safety  risks.  In  spite  of 
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exemptions  totaling  three  years,  Dan 
Hill  avers  that  it  has  been  unable  to 
engineer  its  trailers  to  conform  and 
needs  a  further  year  in  which  to  do  so. 
We  discuss  below  its  efforts  to  conform 
in  greater  detail. 

Dan  Hill's  Reasons  Why  it  Believes 
That  Compliance  Would  Cause  it 
Substantial  Economic  Hardship  and 
That  it  Has  Tried  in  Good  Faith  To 
Comply  With  Standard  No.  224 

Dan  Hill  is  a  small  volume 
manufacturer.  Its  total  production  in  the 
12 -month  period  preceding  its  latest 
petition  was  151  imits.  In  the  absence  of 
a  further  exemption,  Dan  Hill  asserts 
that  approximately  70  percent  of  its 
work  force  would  have  to  be  laid  off.  If 
the  exemption  were  not  renewed,  Dan 
Hill's  gross  sales  would  decrease  by 
$8,313,337  in  2001.  Its  cumulative  net 
income  after  taxes  for  the  fiscal  years 
1998,  1999,  and  2000  was  $454,556,  but 
net  income  has  declined  in  2000  and 
1999  from  the  year  before.  It  projects  a 
net  loss  of  $291,947  for  fiscal  year  2001. 

The  Federal  Register  notices  cited 
above  contain  Dan  Hill's  arguments  of 
its  previous  good  feith  efforts  to 
conform  with  Standard  No.  224  and 
form  the  basis  of  oiu  previous  grants  of 
Dan  Hill's  petitions.  Dan  Hill  originally 
asked  for  a  year's  exemption  in  order  to 
explore  the  feasibility  of  a  rear  impact 
guard  that  would  allow  the  Flow  Boy 
trailer  to  connect  to  a  conventional 
paver.  It  concentrated  its  efforts  between 
1998  and  1999  in  investigating  the 
feasibility  of  a  retractable  rear  impact 
guard,  which  would  enable  Flow  Boys 
to  continue  to  connect  to  pavers.  The 
company  has  examined  the  various 
alternatives:  installation  of  a  fixed  rear 
impact  guard,  redesign  of  pavers, 
installation  of  a  removable  rear  impact 
guard,  installation  of  a  retractable  rear 
impact  guard,  and  installation  of  a 
"swing-up"  style  tailgate  with  an 
attached  bumper.  Its  latest  efforts  to 
conform.  fit)m  September  1999  until 
December  2000.  involve  the  design  of  a 
swing-in  retractable  rear  impact  guard. 
A  review  of  its  design,  by  Tech,  Inc.. 
shows  that  this,  too,  is  not  feasible. 
Among  other  things,  Tech,  Inc.,  is 
concerned  that  "the  tailgate,  hinges,  and 
air  cylinders  will  not  meet  the  criteria 
of  the  Standard  224-plasticity 
requirement."  and  that  "the  bumper  is 
a  potential  safety  hazard"  because  if  the 
gate  were  raised  and  "a  flagman  or  a 
trailer  stager  is  in  between  the  paver  and 
the  bumper  while  the  gate  and  bimiper 
is  rising,  the  bumper  could  cause 
serious  injury  or  death."  A  copy  of  Tech 
Inc.'s  report  has  been  filed  in  the  docket 
as  part  of  Dan  Hill's  petition.  The  report 
also  indicates  that  the  costs  associated 


with  this  design  may  be  cost  prohibitive 
"when  trying  to  win  business  in  a 
highly  competitive,  yet  narrow 
marketplace." 

Dan  Hill's  Reasons  Why  it  Believes 
That  a  Temporary  Exemption  Would  Be 
in  the  Public  Interest  and  Consistent 
With  Obiectives  of  Motor  Vehicle  Safety 

Dan  Hill  believes  that  an  exemption 
would  be  in  the  public  interest  and 
consistent  with  traffic  safety  objectives 
because,  without  an  exemption,  "within 
a  short  time,  production  of  the  trailer 
will  cease  entirely.  Jobs  will  be  lost  and 
a  major  employer  in  McClain  County 
will  be  lost.  This  would  mean  a 
significant  loss  to  many  people  in  the 
state,  including  shareholders,  lenders, 
employees,  families,  and  other 
stakeholders."  Dan  Hill's  production 
represents  less  than.  .05%  of  trailers 
manufactured.  The  amoimt  of  time 
actually  spent  on  the  road  is  limited 
because  of  the  need  to  move  the  asphalt 
to  the  job  site  before  it  hardens. 
Nevertheless,  Dan  Hill  has  taken  recent 
efforts  to  enhance  the  conspicuity  of 
Flow  Boy  trailers  by:  1.  adding  "High 
intensity  flashing  safety  lights;  2. 
Doubling  the  legally  required  amount  of 
conspicuity  taping  at  the  rear  of  the 
trailer;  3.  [adding]  Safety  signage;  4. 
[adding]  Red  clearance  lights  that 
normally  emit  light  in  twilight  or  night- 
time conditions;  and  5.  Installation  of  a 
rear  under-ride  protection  assembly  28" 
above  the  groimd  and  60"  in  width." 
Finally,  the  location  of  the  rear  tires  is 
such  that  the  tires  act  as  a  buffer  "and 
reduce  the  likelihood  of  impact  with  the 
semi-trailer  and  the  vehicle's 
windshield  or  interior  of  the  vehicle 
significantly." 

How  You  May  Comment  on  Dan  Hill's 
Application 

If  you  would  like  to  comment  on  Dan 
Hill's  application,  plesise  do  so  in 
writing,  in  duplicate,  referring  to  the 
docket  and  notice  number,  and  mail  to: 
Docket  Management,  National  Highway 
Traffic  Safety  Administration,  room  PL- 
401,  400  Seventh  Street,  SW, 
Washington,  DC  20590. 

We  shall  consider  all  comments 
received  before  the  close  of  business  on 
the  date  indicated  below.  Comments  are 
available  for  examination  in  the  docket 
in  room  PL-401  both  before  and  after 
that  date,  between  the  hours  of  10  a.m. 
and  5  p.m.  To  the  extent  possible,  we 
also  consider  comments  filed  after  the 
closing  date.  We  will  publish  our 
decision  on  the  application,  pursuant  to 
the  authority  indicated  below. 

Comment  closing  date:  March  5,  2001. 

Authority:  49  U.S.C.  30113;  delegations  of 
authority  at  49  CFR  1.50  and  501.4. 


Issued  on  February  8,  2001. 
Stephen  R.  Kratzke, 

Associate  Administrator  for  Safety 
Performance  Standards. 

[FR  Doc.  01-3663  Filed  2-12-01:  8:45  am] 
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DEPARTIMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA  2001-8809;  Notice  1] 

EGO  Vaiiicies  Inc.;  Recaipt  of 
Application  for  Temporary  Exemption 
From  Federal  Motor  Vehicle  Safety 
Standards  Nos.  119  and  120 

EGO  Vehicles  Inc.  ("Ego"),  a  Delaware 
corporation  located  in  Fairhope, 
Alabama,  through  counsel  in  San 
Francisco.  California,  has  applied  for  a 
temporary  exemption  of  its  "eGO" 
motor  driven  cycle  from  Federal  Motor 
Vehicle  Safety  Standards  Nos.  119,  New 
Pneumatic  Tires  for  Vehicles  Other 
Than  Passenger  Cars,  and  No.  120,  Tire 
Selection  and  Rims  for  Motor  Vehicles 
Other  Than  Passenger  Cars.  The  basis  of 
the  application  is  that  an  exemption 
would  make  easier  the  development  or 
field  evaluation  of  a  low-emission  motor 
vehicle  and  would  not  imreasonably 
lower  the  safety  level  of  the  vehicle. 

This  notice  of  receipt  of  an 
application  is  published  in  accordance 
with  the  requirements  of  49  U.S.C. 
30113(b)(2)  and  does  not  represent  any 
judgment  of  the  agency  on  the  merits  of 
the  application. 

EGO  seeks  an  exemption  of  two  years 
from  the  requirements  of  Standards  Nos. 
119  and  120.  Standard  No.  119 
establishes  performance  and  endurance, 
marking,  and  treadwear  indicators  for 
motorcycle  tires.  Standard  No.  120 
establishes  requirements  for  EKDT- 
certified  rims  of  certain  sizes  to  ensure 
compatibility  with  DOT-certified  tires  of 
the  same  sizes.  The  eGO  vehicle  is  not 
a  motorcycle  of  conventional 
configuration,  having  a  "chassis  design 
*   *   *  similar  to  that  of  a  large  scooter, 
but  it  has  handlebars,  a  seat  and  other 
components  that  make  it  more  similar  in 
appearance  and  operation  to  a  bicycle." 
The  eGO  is  powered  by  a  single  electric 
motor  producing  less  than  2 
horsepower,  and  is  therefore  a  "motor 
driven  cycle,"  a  subcategory  of 
motorcycle  under  NHTSA  definitions 
and  reguJations.  The  speed  of  the  eGO 
"is  limited  by  its  controller  and 
drivetrain  configuration  to  less  than  20 
miles  per  hour." 

EGO  states  that  it  has  located  "many 
high-performance  bicycle  rims  and 
tires,"  but  that  "none  of  the 
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manufacturers  of  these  components  has 
certified  these  products  as  compliant 
with  FMVSS  119  or  120."  The  most 
similar  components  that  EGO  has 
located  are  moped  tires  and  rims. 
However,  the  "performance  capabilities 
of  these  tires  and  rims  are  excessive 
given  the  low  weight,  low  speed,  and 
limited  range  of  the  eGO.  Further,  the 
dimensions  of  these  products  are  not 
compatible  with  the  eCO's  chassis 
design  or  braking  system  *  *  *." 

EGO  deems  its  only  alternative  to 
develop  a  specific  tire  and  rim 
combination.  However,  testing  "would 
be  an  extremely  high  cost  to  bear  for  a 
manufactmer  of  a  new  and  innovative 
low-emission  vehicle  that  is  still  at  an 
early  stage  of  its  product  life."  EGO 
argues  that  "amortizing  the  cost  of 
testing  over  the  limited  niunber  of 
vehicles  sold  would  significantly 
increase  the  cost  of  this  low-emission 
vehicle,  reducing  the  market  for  the 
product  and  Petitioner's  ability  to 
evaluate  its  performance  and  market 
potential." 

In  EGO's  opinion,  an  exemption 
would  not  unreasonably  degrade  the 
safety  of  the  vehicle  "because  Petitioner 
has  selected  the  eGO's  rims  and  tires 
based  on  stringent  design  criteria, 
considering  the  operating  environment, 
gross  vehicular  weight,  and  top  speed  of 
the  vehicle."  Standard  No.  119  "seems 
especially  inappropriate  because  the 
eGO  cannot,  by  design,  operate 
continuously  for  longer  than 
approximately  75  minutes,  or  be 
propelled  at  a  speed  greater  than  20 
mph."  The  endurance  test  {S6.1) 
"simulates  conditions  that  would  never 
be  encountwed  by  the  operator  of  the 
vehicle  simply  by  nature  of  the  vehicle's 
design  and  performance  restraints."  The 
purpose  of  Standard  No.  120,  in  EGO's 
view  "is  to  assure  that  a  consiuner  will 
be  able  to  purchase  a  tire  that  fits  a 
given  rim,  and  that  any  tire  purchased 
in  a  given  size  will  fit  a  rim  of  that  size." 
The  petitioner  believes  it  has  achieved 
that  purpose  in  the  tires  and  rims  it  has 
selected  for  the  eGO,  and  it  will 
encourage  owners  "to  use  the 
replacement  rims  that  we  specify  in  the 
documentation  provided  with  the 
vehicle." 

According  to  eGO,  an  exemption 
would  be  in  the  public  interest  as 
supporting  an  innovative  low-cost,  low- 
emission  means  of  transportation.  An 
exemption  would  be  consistent  with  the 
objectives  of  traffic  safety  because  the 
petitioner  intends  to  comply  with  the 
regulations  that  the  Consumer  Product 
Safety  Commission  has  promulgated  for 
bicycles.  The  petitioner  also  points  out 
that  no  tire  and  rim  requirements  are 
imposed  by  Standard  No.  500,  Low- 


speed  Vehicles,  on  p>assenger-carrying 
vehicles  with  a  slightly  higher 
maximum  speed  (20  to  25  mph). 

Interested  persons  are  invited  to 
submit  comments  on  the  application 
described  above.  Conunents  should  refer 
to  the  docket  niunber  and  the  notice 
number,  and  be  submitted  to:  Docket 
Management,  Room  PL-401,  400 
Seventh  Street,  SW,  Washington,  DC 
20590.  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  below  will  be 
considered,  and  will  be  available  for 
examination  in  the  docket  at  the  above    , 
address  both  before  and  after  that  date. 
To  the  extent  possible,  comments  filed 
after  the  closing  date  will  also  be 
considered.  Notice  of  finri  action  on  the 
application  will  be  published  in  the 
Federal  Register  pursuant  to  the 
authority  indicated  below.  Comment 
closing  date:  March  15,  2001. 

(49  U.S.C.  30113:  delegations  of  authority  at 
49  CFR  1.50.  and  501.8) 

Issued  on  February  8,  2001. 
Stephen  R.  Kratzke, 
Associate  Administrator  for  Safety 
Perfonnance  Standards. 
[FR  Doc.  01-3664  Filed  2-12-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA  2000-7705,  Notice  1] 

Receipt  of  Applications  for  Decision  of 
Inconsequential  Noncompliance 

The  following  companies,  Osram 
Sylvania  Products,  Inc.,  (Osram);  Subaru 
of  America,  Inc.,  (Subaru);  Koito 
Manufacturing  Co.,  LTD.  (Koito);  North 
American  Lighting,  Inc.  (NAL);  Stanley 
Electric  Co.,  LTD,  (Stanley);  and  General 
Electric  Company  (GE)  have  determined 
that  certain  Hi  replaceable  light  sources 
they  manufactured  or  used  in  lamp 
assemblies  did  not  have  the  "DOT" 
marking  required  under  Federal  Motor 
Vehicle  Safety  Standard  (FMVSS)  No. 
108,  "Lamps,  Reflective  Devices,  and 
Associated  Equipment." 

This  notice  of  receipt  of  these 
applications  is  published  under  49 
U.S.C.  30118  and  30120  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  judgment  concerning  the 
merits  of  the  applications. 

Under  the  reqtiirements  of  S7.7(a)  of 
FMVSS  No.  108,  each  replaceable  light 
source  shall  be  marked  with  the  symbol 
"DOT." 


Pursuant  to  49  U.S.C.  30118(d)  and 
30120(h),  the  above  companies  have 
petitioned  for  a  determination  that  their 
failure  to  mark  light  sources  with 
"DOT"  is  inconsequential  to  motor 
vehicle  safety  and  have  filed 
appropriate  reports  pursuant  to  49  CFR 
part  573,  "Defect  and  Noncompliance 
Reports." 

Osram  produced  841,283  Hi 
replaceable  light  sources  without  the 
required  "DOT  "  marking.  In  its  part 
573  report,  Osram  stated  that  it  was  not 
possible  to  determine  exactly  how  many 
light  sources  were  used  in  headlamp 
assemblies  as  opposed  to  those  which 
were  used  in  fog  lamp  assemblies. 

Between  February  1999  and  January 
2000,  NAL  used  118,756  of  these  Osram 
replaceable  light  soiut:es  in  headlamp 
assemblies.  Subaru  installed  110,784  of 
these  NAL  headlamp  assemblies  in 
model  year  2000  Legacy  vehicles  from 
February  1999  through  February  2000. 

Stanley  used  30,426  of  the  Osram 
replaceable  light  sources  in  headlamp 
assemblies  intended  for  Honda  Preludes 
produced  between  October  22, 1998  and 
January  27,  2000.  Koito  used  12,340  of 
the  Osram  replaceable  light  sources  in 
headlamp  assemblies  it  manufactured 
between  Jime  1999  and  January  2000. 

A  separate  group  of  replaceaole  light 
sources  with  the  same  noncompliance 
was  manvi&ctured  by  GE.  GE  produced 
2,490  of  these  between  April  1,  1999 
and  March  23,  2000.  The  GE  replaceable 
light  sources  are  included  in  this  notice 
for  simplicity  because  the  issue  is 
identical. 

All  of  the  petitioners  have  indicated 
that  the  subject  replaceable  light 
sources,  with  the  exception  of  the 
absence  of  the  "DOT"  marking,  fully 
comply  with  all  the  performance  and 
design  requirements  of  FMVSS  No.  108 
and  do  not  constitute  any  risk  to  motor 
vehicle  safety.  Osram  has  submitted 
confidential  test  data  to  show  this. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  on  the  application  described 
above.  Comments  should  refer  to  the 
docket  number  and  be  submitted  to: 
U.S.  Department  of  Transportation, 
Docket  Management,  Room  PL-401,  400 
Seventh  Street,  SW,  Washington,  DC. 
20590.  It  is  requested  that  two  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date,  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  application  is  granted  or 
denied,  the  notice  will  be  published  in 
the  Federal  Register  pursuant  to  the 
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authority  indicated  below.  Comment 
closing  date:  March  15,  2001. 

(49  U.S.C.  301118,  301120;  delegations  of 
authority  at  49  CFR  1.50  and  501.8) 

Issued  on:  February  2,  2001. 
Stephen  R.  Kratzke. 
Associate  Administrator  for  Safety 
Performance  Standards. 

(FR  Doc.  01-3558  Filed  2-12-01;  8:45  am] 

BtLUNG  CODE  4S10-S9-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA  2001-8808,  Notice  1] 

Ptiilips  Lighting  Company  Receipt  of 
Application  for  Decision  of 
Inconsequential  Noncompliance 

Philips  Lighting  Company,  Somerset, 
New  Jersey,  has  determined  that  certain 
H3-55W  replaceable  light  soiu-ces  it 
manufactiued  do  not  have  the  "DOT" 
marking  required  imder  Federal  Motor 
Vehicle  Safety  Standard  (FMVSS)  No. 
108,  "Lamps,  Reflective  Devices,  and 
Associated  Equipment."  The  total 
niunber  of  li^t  sources  sold  without 
this  marking  fit)m  January  1998  to 
December  1999  was  67,299. 

This  notice  of  receipt  of  an 
application  is  published  under  49 
U.S.C.  30118  and  30120  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  judgment  concerning  the 
merits  of  the  application. 

Under  the  requirements  of  S  7. 7(a)  of 
FMVSS  No.  108,  each  replaceable  light 
source  shall  be  marked  with  the  symbol 
"DOT." 

Pursuant  to  49  U.S.C.  30118(d)  and 
30120(h),  Philips  Lighting  Company  has 
petitioned  for  a  determination  that  its 
railiue  to  mark  light  sources  with 
"DOT"  is  inconsequential  to  motor 
vehicle  safety  and  has  filed  an 
appropriate  report  pursuant  to  49  CFR 
Part  573,  "Defect  and  Noncompliance 
Reports." 


Philips  Lighting  Company  has 
indicated  that  the  subject  replaceable 
light  source,  with  the  exception  of  the 
absence  of  the  "DOT"  marking,  fully 
complies  with  all  the  performance  and 
design  requirements  of  FMVSS  No.  108 
and  does  not  constitute  any  risk  to 
motor  vehicle  safety  and  has  submitted 
test  results  to  show  this. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and  - 
argimients  on  the  application  described 
above.  Comments  should  refer  to  the 
docket  number  and  be  submitted  to: 
U.S.  Department  of  Transportation, 
Docket  Management,  Room  PL-401,  400 
Seventh  Street,  SW,  Washington,  DC, 
20590.  It  is  requested  that  two  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date,  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  application  is  granted  or 
denied,  the  notice  will  be  published  in 
the  Federal  Register  pursuant  to  the 
authority  indicated  below.  Comment 
closing  date:  March  15,  2001. 

(49  U.S.C.  301118,  301120;  delegations  of 
authority  at  49  CFR  1.50  and  501.8) 

Issued  on:  February  8,  2001. 
Noble  N.  Bowie, 

Acting  Associate  Administrator  for  Safety 
Performance  Standards. 
[FR  Doc.  01-3630  Filed  2-12-01;  8:45  am] 
BHJJNG  CODE  491 0-S»-P 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Office  of  Hazardous  Materials  Safety; 
Notice  of  Delays  In  Processing  of 
Exemption  Applications 

AGENCY:  Research  and  Special  Programs 
Administration,  DOT. 


ACTION:  List  of  applications  delayed 
more  than  180  days. 

summary:  In  accordance  with  the 
requirements  of  49  U.S.C.  5117(c),  RSPA 
is  publishing  the  following  list  of 
exemption  applications  that  have  been 
in  process  for  180  days  or  more.  The 
rea8on(s)  for  delay  and  the  expected 
completion  date  for  action  on  each 
application  is  provided  in  association 
with  each  identified  application. 

FOR  FURTHER  INFORMATION  CONTACT:  J. 
Suzanne  Hedgepeth,  Director,  Offlce  of 
Hazardous  Materials.  Exemptions  and 
Approvals,  Research  and  Special 
Programs  Administration,  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW,  Washington.  DC 
20590-0001,  (202)  366-4535. 

Key  to  "Reasons  for  Delay" 

1.  Awaiting  additional  information 
fi-om  applicant. 

2.  Extensive  public  comment  imder 
review. 

3.  Application  is  technically  complex 
and  is  of  significant  impact  or 
precedent-setting  and  requires  extensive 
analysis. 

4.  Staff  review  delayed  by  other 
priority  issues  or  volume  of  exemption 
applications. 

Meaning  of  Application  Niunber 
SufiBxes 

N — New  application. 

M — Modification  request. 

PM — Party  to  application  with 
modification  request. 

Issued  in  Washington,  DC,  on  February  6, 
2001. 

J.  Suzanne  Hedgepeth, 

Director,  Office  of  Hazardous  Materials, 
Exemptions  and  Approvals. 


Application  No. 


Applicant 


Reason  for 
delay 


Estimated  date 
of  completion 


New  Exemption  Application* 

The  BOC  Group,  Murray  Hill,  NJ 

Alaska  Marine  Lines,  Inc.,  Seattle,  WA 

Aristech  Chemical  Corp.,  Pittsburgh,  PA 

Hickson  Corporation,  Conley,  GA 

Aristech,  Pittstxjrgh,  PA 

Ciba  Specialty  Chemicals  Corp.,  High  Point,  NO 

Savage  Industries,  Inc.,  Pottstown,  PA  , 

Kem  County  Dept  of  Weights  &  Measures,  BakersfiekJ,  CA 

BOC  Gases,  Muray  Hill,  NJ 

Monson  Companies,  South  Portland,  ME  

Union  Tank  Car  Company,  East  Chrcago,  IN  

Ideal  Chemical  &  Supply  Co.,  Memphis,  TN 


11862-N 
11927-N 
12142-N 
12158-N 
12181-N 
12248-N 
12290-N 
12307-N 
12339-N 
12353-N 
12355-N 
12381-N 


03/3(V2001 
03/3(V2001 
03/30/2001 
03/3(V2001 
03/30»«»1 
03/302001 
03/30/2001 
03/30/2001 
03/30*'2001 
03/302001 
03/30/2001 
03/30/2001 
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Application  No. 


Applicant 


Reason  for 
delay 


Estimated  date 
of  completion 


12406-N 
12412-N 
12422-N 
12433-N 
12434-N 
12440-N 
12454-N 
12455-N 
12456-N 
124e9-N 
12473-N 
12475-N 
12476-N 
12479-N 
12495-N 
12497-N 
12515-N 
12516-N 
12518-N 
12531-N 

7060-M  . 

8013-M  . 
8086-M  . 
8308-M  . 
8554-M  . 
10666-M 
10672-M 
112g6-M 
11316-M 
11537-M 
11769-M 
11769-M 
11769-M 
11798-M 
11798-M 
11911-M 
12074-M 
1213(>-M 
12178-M 


Occidental  Cfiemical  Corporation,  Dallas,  TX  

Great  Western  Chemical  Company,  Portland,  OR 

Connecticut  Yankee  Atomic  Power  Co.,  East  Hampton,  CT  

The  Lighter  Company,  Inc.,  Miami,  FL 

Salmon  Air,  Salmon,  ID  

Luxfer  Inc.,  Riverside,  CA „ 

Ethyl  Corp.,  Richmond.  VA 

United  States  Marine  Safety  Association,  Philadelphia,  PA  

Baker  Hugfies,  Houston,  TX  

Department  of  Energy,  Germantown,  MD  

OW  Bridge  Metals  &  Chemk:als.  Inc.,  Okj  Bridge,  NJ 

Chemetall  GmbH  Gesellschaft,  Langlshiem.  DE 

Fisher-RoserTKXjnt  Petroleum,  Tulsa,  OK & 

Luxfer  Gas  Cylinders,  Riverside,  CA 

South  Carolina  Electric  &  Gas  Co.,  Jenkinsville,  SO  

Henderson  International  Techr>ologies,  Inc.,  Rwhardson,  TX 

FIBA  Technokjgtes,  Inc.,  Westtx)ro,  MA  

Poly-Coat  Systems,  Inc.,  Houston,  TX  

Air  Products  &  Chemk:als,  Inc.,  Allentown,  PA 

Worthington  Cylinder  Corporation,  Columbus,  OH  

Modifications  to  Exwnptkms 

Federal  Express,  Memphis,  TN  

Praxair,  Inc.,  Danbury,  CT  

The  Boeing  Co  (Mil  Aircraft  &  Missiles  Sys  Group),  Seattle,  WA  .. 

Tradewind  Enterprises,  Inc.,  Hillsboro,  OR  

Orica  USA  Inc.,  Englewood,  CO  

Conf.  of  Radiatk>n  Control  Program  Directors,  Inc.,  Frankfort,  KY 

Burlington  Packaging,  Inc.,  Brooklyn,  NY 

Heritage  Transport,  LLC,  Indianapolis,  IN  : 

TRW  Automotive,  Queen  Creek,  AZ  

JCI  Jones  Ct>emicals,  Inc.,  Milford,  VA 

Great  Westem  Chemical  Company,  Portland,  OR 

Great  Westem  Chemical  Company,  Portland,  OR 

Hydrile  Chemcal  Company.  Brookfield,  Wl  

Air  Products  and  Chemicals,  Inc.,  Allentown,  PA  

Anderson  Devetopment  Company,  Adrian,  Ml  

Transfer  Ftow,  Inc.,  Chk»,  CA  

Van  Hod  NV,  B-2500  Uer  Koningshooikt,  BG  

FIBA  Technotogies,  Inc.,  WesttXMO,  MA  

STC  Technologies,  Inc.,  Bethlehem,  PA  , 


03/30/2001 
03/30/2001 
03/30/2001 
03/30/2001 
03/30/2001 
02/28/2001 
02/28/2001 
02/28/2001 
02/28/2001 
03/30/2001 
03/30/2001 
03/30/2001 
02/28/2001 
02/28/2001 
02/28/2001 
02/28/2001 
02/28/2001 
03/30/2001 
03/30/2001 
03/30/2001 


03/30/2001 
03/30/2001 
02/28/2001 
02/28/2001 
02/28/2001 
02/28/2001 
03/30/2001 
03/30/2001 
03/30/2001 
03/30/2001 
03/30/2001 
03/30/2001 
03/30/2001 
03/30/2001 
03/30/2001 
03/30/2001 
02/28/2001 
02/28/2001 
02/28/2001 


[FR  Doc.  01-3556  Filed  2-12-01;  8:45  am) 

BIUJN6  CODE  4810-60-M 

DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Rnanca  Docket  No.  33999] 

Somerset  Terminal  Raiiroad 
Corporation— Operation  Exemption— A 
Line  of  Railroad  Owned  by  Joseph  C. 
Homer 

Somerset  Terminal  Railroad 
Corporation  (STRC),  a  noncarrier,  has 
filed  a  notice  of  exemption  imder  49 
CFR  1150.31  to  operate  imder  a 
perpetual,  irrevocable,  exclusive  and 
assignable  easement  over  approximately 
1.25  miles  of  rail  line  owned  by  Joseph 
C.  Homer.  The  rail  line  is  located  in  the 
Township  of  Bridgewater  and  the 
Borough  of  Manville,  Somerset  County, 
NJ,  and  is  part  of  a  rail  line  known  as 
the  Reading  Company  New  York  Branch 


(also  known  as  the  Raritan  Valley 
Connecting  Track),  and  identified  as 
Line  Code  0326,  between  milepost  57.25 
at  Manville  Yard  and  milepost  58.50  at 
a  jimction  with  New  Jersey  Transit's 
commuter  line.  STRC  also  acquired  title 
to  a  railroad  bridge  spanning  the  Raritan 
River  and  connecting  the  properties  on 
which  its  easement  lies.^ 

STRC  proposes  to  operate  the  line  to 
connect  with  CSX  Transportation,  Inc. 
(CSXT)  and  Norfolk  Southern  Railway 
Company  at  points  of  intersection  on 
the  rail  line.  Pursuant  to  an  agreement 
with  Mr.  Homer,  STRC  will  replace 
Bridgewater  Resources,  Inc.  (BRI),  the 
Somerset  County  waste  transfer  station. 
BRI  previously  arranged  for  an 
independent  contractor  to  transport  the 


•  According  to  STRC,  the  line  was  conveyed  to 
Mr.  Homer  by  deed  from  Consolidated  Rail 
Corporation  on  August  24, 1995,  and  was 
comprised  of  two  pieces  or  parcels  of  land  together 
with  track,  track  materials,  two  switches,  and  the 
railroad  bridge. 


waste  processed  by  BRI  over  the  line  for 
connection  with  CSXT.  Mr.  Homer  will 
permit  STRC  to  transport  its  refuse 
across  its  property  and  will  permit 
STRC  to  move  freight  fit)m  other 
shippers  bordering  on  the  property 
upon  which  the  easement  exists. 

The  transaction  was  due  to  be 
consummated  on  or  after  January  29, 
2001.2 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  ana  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33999,  must  be  filed  with 


*  STRC  reported  that  the  transaction  was 
consummated  during  the  year  2000.  STRC's 
representative  has  been  notified  by  Board  staff  that 
the  earliest  the  transaction  could  be  consummated 
was  January  29,  2001,  the  effective  date  of  the 
exemption  (7  days  after  the  exemption  was  filed). 


the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street.  NW.,  Washington,  DC  20423- 
0001.  In  addition,  one  copy  of  each 
pleading  must  be  served  on  Edward  M. 
Fink,  Esq.,  51  Jamaica  Street,  Edison,  NJ 
08820. 

Board  decisions  and  notices  are 
available  on  our  website  at 
www.Stb.Dot.Gov. 

Decided:  February  6,  2001. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams,  « 

Secretary. 

[FR  Doc.  01-3526  Filed  2-12-01;  8:45  am] 
HLUNG  CODE  4915-00-P 
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DEPARTIMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Forms  8282  and  8283 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 


summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1 995 , 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8282,  Donee  Information  Return  (Sale, 
Exchange  or  Other  Disposition  of 
Donated  Property)  and  Form  8283, 
Noncash  Charitable  Contributions. 
DATES:  Written  comments  should  be 
received  on  or  before  April  16,  2001  to 
be  assiu^  of  consideration. 


ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 
SUPPl£MENTARY  INFORMATION: 

Title:  Donee  Information  Retiun  (Sale, 
Exchange  or  Other  Disposition  of 
Donated  Property)  (Form  8282)  and 
Noncash  Charitable  Contributions  (Form 
8283). 

OMB  Number:  1545-0908. 

Form  Number:  8282  and  8283. 

Abstract:  Internal  Revenue  Code 
section  170(a)(1)  and  regulation  section 
1.1 70 A-1 3(c)  require  donors  of  property 
valued  over  $5,000  to  file  certain 
information  with  their  tax  return  in 
order  to  receive  the  charitable 
contribution  deduction.  Form  8283  is 
used  to  report  the  required  information. 
Code  section  6050L  requires  donee 
organizations  to  file  an  information 
return  with  IRS  if  they  dispose  of  the 
property  received  within  two  years. 
Form  8282  is  used  for  this  purpose. 

Current  Actions:  There  are  no  changes 
being  made  to  the  forms  at  this  time. 

Type  of  Review:  Extension  of  a 
cvurently  approved  collection. 

Affected  Public:  Individuals  or 
household  and  business  or  other  for- 
profit  organizations. 

Form  8282 

Estimated  Number  of  Respondents: 
1,000. 

Estimated  Time  Per  Respondent:  4 
hrs.,  23  min. 

Estimated  Total  Annual  Burden 
Hours:  4,380. 

Form  8283 

Estimated  Number  of  Respondents: 
1,500,000. 


Estimated  Time  Per  Respondent:  2  hr., 
1  min. 

Estimated  Total  Annual  Burden 
Hours:  3,015,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  biu-den  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  piux:hase  of  services 
to  provide  information. 

Approved:  February  5.  2001. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  01-3537  Filed  2-12-01:  8:45  am) 

BtLUNG  COOE  483(M>1-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

Suiamission  for  0MB  Review; 
Comment  Request 

February  2.  2001. 

The  Office  of  Thrift  Supervision 
(OTS)  has  submitted  the  following 
public  information  collection 
requirement(s)  to  ONfB  for  review  and 
clearance  imder  the  Paperwork 
Reduction  Act  of  1995,  Public  Law  104- 
13.  Interested  persons  may  obtain  copies 
of  the  submission(s)  by  csdling  the  OTS 
Clearance  Officer  listed.  Send  comments 
regarding  this  information  collection  to 
the  OMB  reviewer  listed  and  to  the  OTS 
Clearance  Officer,  Office  of  Thrift 
Supervision,  1700  G  Street,  NW., 
Washington,  D.C.  20552. 


DATES:  Submit  written  comments  on  or 
before  March  15,  2001. 

OA£B  Number:  1550-0023. 

Form  Number:  OTS  Form  1313  and 
1568. 

Type  of  Review:  Regular. 

Title:  Thrift  Financial  Report. 

Description:  OTS  collects  financial 
data  from  insured  savings  associations, 
their  subsidiaries,  and  their  holding 
companies  in  order  to  assure  their  safety 
and  soimdness  as  depositories  of  the 
personal  monies  of  the  general  public. 
The  OTS  monitors  financial  positions 
and  interest-rate  risk  so  that  adverse 
conditions  can  be  remedied  promptly. 

Respondents:  Savings  and  Loan 
Associations  and  Savings  Banks. 

Estimated  Number  of  Responses: 
1,060. 


Estimated  Burden  Hours  Per 
Response:  136  hoiu-s. 

Frequency  of  Response:  Quarterly. 

Estimated  Total  Reporting  Burden: 
143,  810  hoiu^. 

Clearance  Officer:  Ralph  E.  Maxwell, 
(202)  906-7740,  Office  of  Thrift 
Supervision,  1700  G  Street,  NW., 
Washington,  D.C.  20552. 

OMB  Reviewer:  Alexander  Hunt,  (202) 
395-7860,  Office  of  Management  and 
Budget,  Room  10202,  New  Executive 
Office  Building,  Washington,  D.C. 
20503. 

John  E.  Werner, 

Director,  Information  &■  Management 

Services. 

[FR  Doc.  01-3623  Filed  2-12-01;  8:45  am] 
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Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  In 
the  appropriate  document  categories 
elsewhere  In  the  issue. 


Ttie  President 

3CFR 

Executive  Order  13182  of  December 
23, 2000 

Mjustments  of  Certain  Rates  of  Pay 

Correction 

In  Presidential  document  00-33450 
ippearing  on  page  82879  in  the  issue  of 
Friday,  December  29,  2000,  Section  7 
jhould  read  as  follows: 

SEC.  7.  Effective  Dates.  Schedule  8  is 
effective  January  1,  2001.  The  other 
schedules  contained  herein  are  effective 
on  the  first  day  of  the  first  applicable 
pay  period  beginning  on  or  after  January 
1,  2001. 

[FR  Doc.  CO-33450  Filed  2-12-01;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  148, 261,  268, 271,  and 
302 

[SWH-Fm.'e940-6] 

mN  2050-AE32 

Hazardous  Waste  ManagefTMnt 
Systsm;  ktontificatkxi  and  Listing  of 
Hazardous  Waste;  Paint  Production 
Wastes;  Land  Disposal  Restrictions  for 
Newly  identified  Wastes;  CERCLA 
Hazardous  Substance  Designation  and 
Reportable  Quantities;  Designation  of 
n-Butyl  Alcohol,  Ethyl  Benzene,  Methyl 
Isobutyl  Ketone,  Styrene,  and  Xylenes 
as  Appendix  Vlli  Constituents; 
Addition  of  Acrylamide  and  Styrene  to 
ttM  Treatment  Standards  of  F039;  and 
Designation  of  Styrene  as  an 
Underlying  Hazardous  Constituent 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  amend 
the  regulations  for  hazardous  waste 
management  under  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
by  listing  as  hazardous  certain  waste 
solids  and  liquids  generated  from  the 
production  of  paint.  EPA  is  proposing  a 
concentration-based  listing  approach  for 
each  of  these  wastes.  Under  this 
approach,  the  identified  paint 
production  wastes  are  hazardous  if  they 
contain  any  of  the  constituents  of 
concern  at  concentrations  that  meet  or 
exceed  regxilatory  levels.  Generators 
must  determine  whether  their  wastes 
are  listed  hazardous  wastes.  If  their 
wastes  are  below  regulatory  levels  for  all 
constituents  of  concern,  then  their 
wastes  are  nonhazardous.  We  are  also 
proposing  a  contingent  management 
option  for  waste  liquids.  These  wastes 
would  not  be  subject  to  the  listing  if 
they  are  stored  or  treated  exclusively  in 
tanks  or  containers  prior  to  discharge  to 
a  publicly  owned  treatment  works  or 
discharged  under  a  Clean  Water  Act 
national  pollutant  discharge  elimination 
system  permit.  This  proposal  would 
also  add  the  toxic  constituents  n-butyl 
alcohol,  ethyl  benzene,  methyl  isobutyl 
ketone,  styrene,  and  xylenes  foimd  in 
these  identified  wastes  to  the  list  of 
constituents  that  serves  as  the  basis  for 
classifying  wastes  as  hazardous,  and  to 
establish  treatment  standards  for  the 
wastes.  Due  to  the  imcertainties  in  om' 
assessment  of  the  management  of  paint 
manufactiiring  waste  liquids  in  surface 
impoundments,  we  are  also  considering 
an  ciltemative  proposal  not  to  list  paint 
manufacturing  waste  liquids. 


If  these  paint  production  wastes  are 
listed  as  hazardous  waste,  then  they  will 
be  subject  to  stringent  management  and 
treatment  standards  under  Subtitle  C  of 
RCRA.  Additionally,  this  action 
proposes  to  designate  these  wastes  as 
hazardous  substances  subject  to  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  and  to  adjust  the  one 
poimd  statutory  reportable  quantities 
(RQs)  for  these  substances.  Other 
actions  proposed  in  this  notice  would 
add  acrylamide  and  styrene  to  the 
treatment  standards  applicable  to 
multisource  leachate  and  designate 
styrene  as  an  underlying  hazardous 
constituent.  As  a  result,  a  single  waste 
code  would  continue  to  be  applicable  to 
multisource  landfill  leachates  and 
residues  of  characteristic  wastes  would 
require  treatment  when  styrene  is 
present  above  the  proposed  land 
disposal  standards. 
DATES:  EPA  will  accept  public 
comments  on  this  proposed  rule  until 
April  16,  2001.  Comments  postmarked 
after  this  date  will  be  marked  "late"  and 
may  not  be  considered.  Any  person  may 
request  a  public  hearing  on  this 
proposal  by  filing  a  request  with  Mr. 
David  Bussard,  whose  address  appears 
below,  by  February  27,  2001. 
ADDRESSES:  If  you  would  like  to  file  a 
request  for  a  public  hearing  on  this 
proposal,  please  submit  your  request  to 
Mr.  David  Bussard  at:  Office  of  Solid 
Waste,  Hazardous  Waste  Identification 
Division  (5304W),  U.S.  Environmental 
Protection  Agency,  1200  Permsylvania 
Avenue,  NW.,  Washington,  DC  20460, 
(703) 308-8880. 

If  you  wish  to  comment  on  this 
proposed  rule,  you  must  send  an 
original  and  two  copies  of  the  comments 
referencing  docket  number  F-2001- 
PMLP-FFFFF  to:  RCRA  Docket 
Information  Center,  Office  of  Solid 
Waste  (5305G),  U.S.  Environmental 
Protection  Agency  Headquarters  (EPA, 
HQ),  1200  Pennsylvania  Avenue,  NW., 
Washington,  DC  20460.  Hand  deliveries 
of  comments  should  be  made  to  the 
RCRA  Information  Center  (RIC)  located 
at  Crystal  Gateway,  First  Floor,  1235 
Jefferson  Davis  Highway,  Arlington,  VA. 
You  also  may  submit  comments 
electronically  by  sending  electronic 
mail  through  the  Internet  to: 
rcradocket@epa.gov.  See  the  beginning 
of  the  Supplementary  Information 
section  for  Lnfonnation  on  how  to 
submit  your  comments  as  well  as  view 
public  comments  and  supporting 
materials. 

Please  do  not  submit  any  confidential 
business  information  (CBI) 
electronically.  You  must  submit  an 


original  and  two  copies  of  CBI  under 
separate  cover  to:  RCRA  CBI  Document 
Control  Officer,  Office  of  Solid  Waste 
(5305W),  U.S.  EPA,  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  the  RCRA 
Hotline  at  (800)  424-9346  or  TDD  (800) 
553-7672  (hearing  impaired).  In  the 
Washington,  DC,  metropolitan  area,  call 
(703)  412-9810  or  TDD  (703)  412-3323. 
For  information  on  specific  aspects  of 
the  rule,  contact  Ms.  Patricia  Cohn  or 
Mr.  David  Carver  of  the  Office  of  Solid 
Waste  (5304W),  U.S.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Avenue,  NW.,  Washington.  DC  20460, 
(E-mail  addresses  and  telephone 
numbers:  cohn.patricia@epa.gov  (703- 
308-8675);  carver.david@epa.gov  (703- 
308-8603)).  For  technical  information 
on  the  CERCLA  aspects  of  this  rule, 
contact  Ms.  Lynn  Beasley,  Office  of 
Emergency  and  Remedial  Response, 
Analytical  Operations  and  Data  Quality 
Center  (5204G),  U.S.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20460, 
[E-mail  address  and  telephone  number: 
beasley.lynn@epa.gov  (703-603-9086)]. 

SUPPLEMENTARY  INFORMATION: 

How  Do  I  Submit  Comments  to  This 
Proposed  Rule? 

We  are  asking  prospective 
commenters  to  voluntarily  submit  one 
additional  copy  of  their  comments  on 
labeled  personal  computer  diskettes  in 
ASCn  (text)  format  or  a  word  processing 
format  that  can  be  converted  to  ASCII 
(text).  Specify  on  the  disk  label  the  word 
processing  software  and  version/edition 
as  well  as  the  commenter's  name.  This 
will  allow  us  to  convert  the  comments 
into  one  of  the  word  processing  formats 
used  by  the  Agency.  Please  use  mailing 
envelopes  designed  to  physically 
protect  the  submitted  diskettes.  We 
emphasize  that  submission  of  comments 
on  diskettes  is  not  mandatory,  nor  will 
it  result  in  any  advantage  or 
disadvantage  to  any  commenter. 

If  you  submit  comments 
electronically,  identify  comments  in 
electronic  format  with  the  docket 
number  F-2001-PMLP-FFFFF.  You 
must  submit  all  electronic  comments  as 
an  ASCII  (text)  file,  avoiding  the  use  of 
special  characters  and  any  form  of 
encryption. 

How  Can  I  View  Supporting  Documents 
for  This  Proposed  Rule? 

You  may  view  either  the  paper  or 
electronic  form  of  public  comments  and 
supporting  materials  accompanying 
today's  proposal.  You  may  access  the 
paper  copies  of  these  supporting 
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documents  in  the  RIC  (See  ADDRESSES 
section  for  address).  The  RIC  is  open 
from  9  am  to  4  pm,  Monday  through 
Friday,  excluding  Federal  holidays.  To 
review  docket  materials,  we  recommend 
that  you  make  an  appointment  by 
calling  (703)  603-9230.  You  may  copy 
a  maximum  of  100  pages  from  any 
regulatory  docket  at  no  charge. 
Additional  copies  cost  $0.15/page. 

You  may  also  view  these  documents 
electronically  on  the  Internet:  bttp:// 
www.epa.gov/epaoswer/hazwaste/id/ 
paint. 

We  will  keep  the  official  record  for 
this  action  in  paper  form.  Accordingly, 
we  will  transfer  all  comments  received 
electronically  into  paper  form  and  place 
them  in  the  official  record,  which  will 
also  include  all  comments  submitted 
directly  in  writing.  The  official  record  is 
the  paper  record  maintained  at  the 
address  under  ADDRESSES  at  the 
be^nning  of  this  dociunent. 

EPA  responses  to  comments,  whether 
the  comments  are  written  or  electronic, 
will  be  in  a  notice  in  the  Federal 
Register  or  in  a  response  to  comments 
document  placed  in  the  official  record 
for  this  rulemaking.  We  may,  however, 
seek  clarification  of  electronic 
comments  that  become  garbled  in 
transmission  or  during  conversion  to 
paper  form,  as  discussed  above. 

Customer  Service 

How  Can  I  Influence  EPA 's  Thinking  on 
this  Proposed  Rule? 

In  developing  this  proposal,  we  tried 
to  address  the  concerns  of  all  our 
stakeholders.  Your  comments  will  help 
us  improve  this  rule.  We  invite  you  to 
provide  views  on  options  we  propose, 
new  data,  information  on  how  this  rule 
may  affect  you,  or  other  relevant 
information.  We  welcome  your  views  on 
all  aspects  of  this  proposed  rule,  but  we 
particularly  request  comments  on  the 
items  identified  at  the  end  of  each 
section.  Your  comments  will  be  most 
affective  if  you  follow  the  suggestions 
below: 

[    •  Include  yoiir  name,  the  date,  and 
The  docket  number  with  your  comments. 
Remember  that  your  comments  must  be 
submitted  by  the  deadline  specified  in 
<this  notice. 

•  Reference  your  comments  to 
specific  sections  of  the  proposal  by 
using  section  titles,  page  numbers  of  the 

ireamble,  or  the  regulatory  citations. 

Clearly  label  any  confidential 
lusiness  information  (CBI)  submitted  as 
lart  of  your  comments. 

•  Explain  your  views  as  clearly  as 
ossible  and  provide  a  summary  of  the 

soning  you  used  to  arrive  at  your 
:onclusions  as  well  as  examples  to 
illustrate  your  views  where  possible. 


•  Tell  us  which  parts  of  this  proposal 
you  support,  as  well  as  those  with 
which  you  disagree. 

•  Oner  specific  alternatives. 

•  Provide  solid  technical  data  to 
support  your  views.  For  example,  if  you 
estimate  potential  costs,  explain  how 
you  arrived  at  your  estimate. 

Contents  of  This  Proposed  Rule 

I.  Overview 

A.  Who  Potentially  Will  Be  Affected  by 
This  Proposed  Rule? 

B.  What  Impact  May  This  Proposed  Rule 
Have? 

C.  Why  Does  This  Proposed  Rule  Read 
Differently  from  Other  Listing  Rules? 

D.  What  Are  The  Statutory  Authorities  for 
This  Proposed  Rule? 

II.  Background 

A.  How  Does  EPA  Define  a  Hazardous 
Waste? 

B.  How  Does  EPA  Regulate  RCRA 
Hazardous  Wastes? 

C.  How  Does  EPA  Regulate  Solid  Wastes 
That  Are  Not  RCRA  Hazardous  Wastes? 

D.  Overview  of  The  Hazardous  Waste 
Listing  Determination  Process  for  Paint 
Production  Wastes 

1.  Suspension  of  Previous  Listings 

2.  Consent  Decree  Schedule  for  This 
Proposal 

E.  Existing  Regulations  That  Apply  to  This 
Industry 

F.  What  Industries  and  Wastes  Are  Covered 
in  This  Proposed  Rule? 

1.  Scope  of  Consent  Decree 

2.  Scope  of  Listing:  Off-Specification 
Products 

3.  Recycling  Issues 

G.  Description  of  The  Paint  and  Coatings 
Industiy 

H.  What  Information  Did  EPA  Collect  and 
Use? 

1.  Site  Visits 

2.  DataBase  of  Paint  Manufacturing 
Information  from  Published  Sources 

3.  The  RCRA  Section  3007  Survey 

a.  Overview 

b.  Structuring  The  Survey  to  Capture  All 
The  Wastes  of  Concern 

c.  Identifying  The  Universe  of  Paint 
Manufacturing  Facilities 

d.  Constructing  a  Stratified  Random 
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e.  Conducting  The  Survey  and  Analyzing 
The  Results 

f.  Meeting  Our  Objectives  for  The  Survey 

III.  Approach  Used  in  This  Proposed  Listing 

A.  Summary  of  Today's  Action 

B.  What  Is  a  Concentration-Based  Listing? 

C.  Why  Is  a  Concentration-Based  Approach 
Being  Used  for  This  Listing? 

D.  How  Did  The  Agency  Use  The  Survey 
Results  for  This  Proposed  Listing 
Determination? 

1.  General  Assessment  of  The  Paint 
Industry's  Waste  Generation  and 
Management  Practices 

2.  Management  Scenarios  Currently  Used 
at  Paint  Facilities  and  Our  Selection  of 
Waste  Management  Scenarios  for  Risk 
Assessment  Modeling 

a.  Plausible  Waste  Management  Selection 
Criteria  and  Modeling  Considerations 


b.  Selection  of  Waste  Management 
Scenarios  for  Risk  Assessment  Modeling 
of  Nonhazardous  Paint  Manufacturing 
Waste  SoUds 

c.  Selection  of  Waste  Management 
Scenarios  for  Risk  Assessment  Modeling 
of  Nonhazardous  Paint  Manufacturing 
Waste  Liquids 

d.  Survey  Data  as  Input  to  Modeling 
Parameters 

E.  What  Risk  Assessment  Approach  Did 
EPA  Use  to  Determine  Allowable 
Constituent  Waste  Concentrations? 

1.  Which  Factors  Did  EPA  Incorporate  Into 
Its  Quantitative  Risk  Assessment? 

2.  How  Did  EPA  Use  Damage  Case 
Information? 

3.  Overview  of  The  Risk  Assessment 

4.  How  EPA  Chose  Potential  Constituents 
of  Concern 

a.  Phase  1:  How  Did  EPA  Develop  a 
Preliminary  List  of  Constituents? 

b.  Phase  2:  How  Did  EPA  Select  Potential 
Constituents  of  Concern  for  The  Risk 
Assessment? 

c.  Phase  3:  How  Did  EPA  Choose 
Additional  Constituents  for  The  Risk 
Assessment? 

5.  What  Was  EPA's  Approach  to 
Conducting  Human  Health  Risk 
Assessment? 

a.  What  Waste  Management  Scenarios 
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b.  What  Exposure  Scenarios  Did  EPA 
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c.  How  Did  EPA  Quantify  Each  Receptor's 
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Estimated? 
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c.  How  Did  EPA  Consider  The  Toxicity  of 
Constituents  in  The  Ecological  Risk 
Assessment? 

7.  Did  EPA  Conduct  a  Peer  Review  of  The 
Risk  Assessment? 

rV.  Proposed  Listing  Determinations  and 
Regulations 

A.  What  Are  The  Proposed  Regulations  for 
Paint  Production  Wastes? 

B.  Why  Are  We  Proposing  to  Use  The  Level 
of  Constituents  in  The  Waste  Solids  as 
Total  Waste  Concentrations  Rather  Than 
Leachate  Concentrations? 

C.  Why  Are  We  Proposing  to  Exclude 
Waste  Liquids  Managed  in  Tanks? 

1.  On-Site  Storage  and  Treatment  Tanks 

2.  Management  of  Liquid  Paint 
Manufacturing  Wastes  in  Off-Site 
Treatment  "Tanks 
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F.  What  Would  Happen  if  I  Do  Not  Meet 
The  Recordkeeping  Requirements  for 
The  Wastes  That  I  Have  Determined  Are 
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Report  a  Release  of  These  Wastes  Under 
CERCLA? 

E.  How  Would  I  Report  a  Release? 

F.  What  Is  The  Statutory  Authority  for  This 
Program? 

G.  How  Can  I  Influence  EPA's  Thinking  on 
Regulating  K179  and  K180  Under 
CERCLA? 

IX.  Analytical  and  Regulatory  Requirements 

A.  Is  This  a  Significant  Regulatory  Action 
Under  Executive  Order  12866? 

B.  What  Consideration  Was  Given  to  Small 
Entities  Under  The  Regulatory  Flexibility 
Act  (RFA),  as  Amended  by  The  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (SBREFA),  5  U.S.C. 
601  et.seq? 

C.  What  Consideration  Was  Given  to 
Children's  Health  Under  Executive  Order 
13045? 


D.  What  Consideration  Was  Given  to 
Environmental  Justice  Under  Executive 
Order  12898? 

E.  What  Consideration  Was  Given  to 
Unfunded  Mandates? 

F.  What  Consideration  Was  Given  to 
Federalism  Under  Executive  Order 
13132? 

G.  What  Consideration  Was  Given  to  Tribal 
Governments  Under  Executive  Order 
13175:  Consultation  and  Coordination 
With  Indian  Tribal  Governments? 

X.  Paperwork  Reduction  Act  (PRA),  5  U.S.C. 

3501-3520 
A.  How  is  The  Paperwork  Reduction  Act 
Considered  in  Today's  Proposed  Rule? 

XI.  National  Technology  Transfer  and 

Advancement  Act  of  1995  (Pub  L.  104- 
113*12(d)  (15  U.S.C.  272  Note)) 
A.  Was  The  National  Technology  Transfer 
and  Advancement  Act  Considered? 

I.  Overview 

A.  Who  Potentially  Will  be  Affected  by 
This  Proposed  Rule? 

If  finalized,  this  regulation  could 
potentially  affect  those  who  generate 
and  manage  certain  paint  production 
wastes.  Landfill  owners/operators  may 
also  be  impacted.  A  common  disposal 
practice  for  much  of  the  paint 
production  wastes  of  concern  has  been 
in  solid  waste  landfills.  This  proposed 
listing  may  result  in  leachate  from  some 
of  these  landfills  becoming  hazardous 
imder  the  derived-from  rule  (described 
further  in  Section  V.H).  However, 
impacts  to  these  facilities  are  projected 
to  be  negligible  under  our  proposed 
approach  of  a  Clean  Water  Act 
temporary  deferral.  This  action  may  also 
affect  entities  that  need  to  respond  to 
releases  of  these  wastes  as  CERCLA 
hazardous  substances.  These  potentially 
affected  entities  are  described  in  the 
Economics  Background  Document 
placed  in  the  docket  in  support  of 
today's  proposed  rule.  A  siunmary  is 
provided  in  the  table  below. 


Summary  of  Facilities  Potentially  Affected  by  EPA's  2000  Paint  Production  Waste  Listing  Proposal 


Hem 

SIC  code 

NAlCSon<lR 

Industry  sector  name 

Estimated 
number  of 
U.S.  rel- 
evant facili- 
ties 

1  

2851 
4953 

325510 
562212 

Paint  and  Coating  Manufacturing 

972 

2 

Solid  Waste  Landfill 

35-48 

This  list  of  potentially  affected 
entities  may  not  be  exhaustive.  Our  aim 
is  to  provide  a  guide  for  readers 
regarding  entities  likely  to  be  regulated 
by  this  action.  This  action,  however, 
may  affect  other  entities  not  listed  in  the 
table.  To  determine  whether  your 


facility  is  regulated  by  this  action,  you 
shoiUd  examine  40  CFR  parts  260  and 
261  carefully  along  with  the  proposed 
rules  amending  RCRA  that  are  found  at 
the  end  of  this  Federal  Register  notice. 
If  you  have  questions  regarding  the 
applicability  of  this  action  to  a 


particular  entity,  consult  the  person 
listed  in  the  preceding  section  entitled 
FOR  FURTHER  INFORMATION  CONTACT. 

B.  What  Impact  May  This  Proposed  Rule 
Have? 

If  you  are  a  paint  manufactiirer  and 
you  generate  wastes  described  in  this 


Federal  Register/Vol.  66,  No.  30/Tuesday,  February  13,  2001  / Proposed  Rules 


10063 


proposed  rule,  then  you  would  need  to 
determine  if  your  wastes  meet  these 
newly  listed  hazardous  waste  codes,  if 
finalized.  Yoiu  waste  would  become  a 
listed  hazardous  waste  if  it  contains  any 
of  the  constituents  of  concern  at  a 
concentration  equal  to  or  greater  than 
the  hazardous  concentration  identified 
for  that  constituent  (see  Tables  IV-1  and 
IV-2).  If  you  determine  that  your  wastes 
are  hazardous  under  this  listing,  then 
the  wastes  must  be  stored,  treated  and 
disposed  in  a  manner  consistent  with 
the  RCRA  Subtitle  C  hazardous  waste 
regulations  at  40  CFR  parts  260-272.  If 
yoxii  aimual  generation  of  these  paint 
production  wastes  exceeds  40  metric 
tons  of  waste  solids  and/or  100  metric 
tons  of  waste  liquids,  you  must  also 
perform  certain  routine  testing  of  the 
affected  wastes  and  keep  certain  records 
of  these  wastes  (as  described  in  Section 
V.E)  on-site. 


We  are  proposing  that  generators  must 
meet  the  necessary  conditions  to 
determine  whether  or  not  a  waste  is 
hazardous  based  on  the  steps  described 
in  Section  V.C,  of  today's  proposed  rule, 
ff  you  determine  that  your  wastes  are 
hazardous  imder  this  listing,  then  you 
are  also  subject  to  all  applicable 
requirements  for  hazardous  waste 
generators  in  40  part  CFR  262.  tf  you 
were  not  previously  a  hazardous  waste 
generator,  and  you  determine  you 
generate  this  newly-listed  hazardous 
waste;  then  you  must  notify  the  EPA, 
according  to  section  3010  of  RCRA,  that 
you  generate  hazardous  waste. 
Following  an  initial  determination 
whether  yoiu  wastes  are  hazardous  or 
nonhazardous  under  this  listing,  you 
would  have  a  continuing  obligation  to 
make  such  a  determination  at  least  on 
an  annual  basis. 

Acronyms 


C.  Why  Does  This  Proposed  Rule  Read 
Differently  From  Other  Listing  Rules? 

Today's  proposed  hazardous  waste 
listing  determination  (or  "listing 
determination")  preamble  and 
regulations  are  written  in  "readable 
regulations"  format.  The  authors  tried  to 
use  active  rather  than  passive  voice, 
plain  language,  a  question-and-answer 
format,  the  pronouns  "we"  for  EPA  and 
"you"  for  the  owner/generator,  as  well 
as  other  techniques,  including  an 
acronym  list  (see  below),  to  make  the 
information  in  today's  proposed  rule 
easier  to  read  and  tmderstand.  This  new 
format  is  part  of  our  efforts  towards 
regulatory  reinvention.  We  believe  that 
this  new  format  will  help  readers 
understand  the  regulations  and  foster 
better  relationships  between  EPA  and 
the  regulated  community. 


Acronym 

|im 

BOAT 

BFI  

BHP  

BIF 

BRS  

CAA  

CalEPA  

CARBN  

CAS  

CBI 

CERCLA  

CERCLIS  .... 

CESQG 

CFR  

CHOXD  

CMBST  

COG 

CSCL 

CSF  

CWA  

CWT  

EOF  

EG  

EP 

EPA  

EPACMTP  .. 

EPCFIA  

FR 

QDP 

GNP 

HAP  

HEAST  

HQ  

HSWA 

HWIR 

ICR  

WtL>    

IRIS 

ISCST3  

LDR  

MACT  

mg/kg 

n^ 

MLF  

MINTED 


Definition 


Micrometer 

Best  Demonstrated  Available  Technology 

Browning-Ferris  Industries  (now  Allied  Waste  Industries  Inc.) 

Biodegradation,  hydrolysis  and  photolysis 

Boiler  and  Industrial  Fumace 

Biennial  Reporting  System 

Clean  Air  Act 

California  Environmental  Protection  Agency 

Cartwn  Absorption 

Chemical  At)stract  Sen/ices 

Confidential  Business  Information 

Comprehensive  Environmental  Response  Compensation  and  Liability  Act 

Comprehensive  Environmental  Response  Compensation  and  Liability  Infomiation  System 

Conditionally  Exempt  Small  Quantity  Generator 

Code  of  Federal  Regulations 

Chemical  or  Electrolytic  Oxidation 

Combustion 

Constituents  of  Concern 

Chemical  Stressor  Concentration  Limit 

Cancer  Slope  Factor 

Clean  Water  Act 

Centralized  Wastewater  Treatment  Facility  (May  also  be  refened  to  as  a  wastewater  treatment  facility,  or  WWTF) 

Environmental  Defense  Fund 

Executive  Order 

Extraction  Procedure 

Environmental  Protection  Agency 

EPA's  Composite  Model  for  Leachate  Migration  with  Transformation  Products 

Emergency  Planning  and  Community  Right-To-Know  Act 

Federal  Register 

Gross  Domestic  Product 

Gross  National  Product 

Hazardous  Air  Pollutant 

Health  Effects  Assessment  Summary  Table 

Hazard  Quotient 

Hazardous  and  Solid  Waste  Amendments 

Hazardous  Waste  Identification  Rule 

Information  Collection  Request 

Incineration 

Integrated  Risk  Information  System 

Industrial  Source  Complex-Short  Term 

Land  Disposal  Restriction 

Maximum  Achievable  Control  Technology 

Milligram  per  kilogram 

Milligram  per  liter 

Munk:ipal  Landfill 

MINTEQ  (model  for  geochemical  equilibria  in  ground  water) 
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Acronym 

MINTEQA2  . 

MSDS  

MSW  

MT  

NAICS 

NAPL  

NCV  

NESHAP  

NPCA  ..„ 

NPOES  

NPL 

NRC  

HUAA 

OEM  

0MB  

OSW  

OSWER  

OSWRO 

PBT 

POTW 

PPm 

PRA  

QA  

QC  

RCRA  

RFA  

RfC  

RfD  

RFSA  

RIC  

RODS  

RQ  

RTK  

SBA  

SBREFA  

SIC 

SOP  

SPIS  

SW-846 

TC 

TCLP  

TOC  

TRI 

TSOF  

TSDR 

TSS 

UMRA 

use 

USLE  

UTS  

VOC -... 

WETOX  

WMU 

WMX 


Definition 


MINTE0A2  (model  tor  geochemical  equilibria  in  ground  water)  Geochemical  speciation  model;  originally  a  combination  of 

Mineral  Equillbnum  Model  (MINEQL)  and  the  ttiermodynamic  database  WATEQ3 
Material  Safety  Data  Sheet 
Municipal  Solid  Waste 
Metric  Ton 

l^ofth  American  Industrial  Classification  System 
NorvAqueous  Ptiase  Liquid 
National  Capacity  Variance 

l^tional  Emission  Standards  for  Hazardous  Air  Pollutants 
National  Paint  and  Coatings  Association 
National  Pollutant  Discharge  Elimination  System 
National  Priority  List 
National  Response  Center 
National  Technology  Transfer  and  Advancement  Act 
Original  Equipment  Manufacturing 
Office  of  Management  and  Budget 
Office  of  Solid  Waste 

Office  of  Solid  Waste  and  Emergency  Response 
Off-Site  Waste  and  Recovery  Operations 
Persistent,  Bioaccumulative  and  Toxic 
Publicly  Owned  Treatment  Worths 
Parts  Per  Million 
Paperwork  Reduction  Act 
Quality  Assurance 
Quality  Control 

Resource  Consen/ation  and  Recovery  Act 
Regulatory  Flexibility  Act 
Reference  Concentration 
Reference  Dose 

Regulatory  Flexibility  Screening  Analysis 
RCRA  Information  Center 
Record  of  Decision  System 
Reportable  Quantity 
Right-To-Know 

Small  Business  Administration 
Small  Business  Regulatory  Enforcement  Fairness  Act 
Standard  Industry  Code 
Standard  Operating  Procedure 
Supertund  Public  Information  System 
Test  Mettiods  for  Evaluating  Solid  Wastes 
Toxicity  Cfuiracteristic 
Toxicity  Characteristic  Leaching  Procedure 
Total  Organic  Cartxjn 
Toxic  Release  Inventory 
Treatment,  Storage  and  Disposal  facility 
Toxic  Substances  and  Disease  Registry 
Total  Suspended  Solids 
Unfunded  Mandates  Reform  Act 
United  States  Code 
Universal  Soil  Loss  Equation 
Universal  Treatment  Standard 

Volatile  Organic  Compound  ^ 

Wet  Air  Oxidation 
Waste  Management  Unit 
WMX  Technologies,  Inc. 


D.  What  Are  The  Statutory  Authorities 
for  This  Proposed  Rule? 

These  regulations  are  being  proposed 
under  the  authority  of  sections  2002(a), 
3001(b).  3001(e)(2),  3004{d)-(m).  and 
3007(a)  of  the  Solid  Waste  Disposal  Act, 
42  U.S.C.  6912(a).  6921(b)  and  (e)(2). 
6924(d)-{m),  and  6927(a),  as  amended, 
most  importantly  by  the  Hazardous  and 
Solid  Waste  Amendments  of  1984 
(HSWA).  These  statutes  conunonly  are 
referred  to  as  the  Resource  Conservation 


and  Recovery  Act  (RCRA).  and  are 
codified  at  Volume  42  of  the  United 
States  Code  (U.S.C),  sections  6901  to 
6992(k)  (42  U.S.C.  6901-6992(k)). 

Section  102(a)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
(CERCLA),  42  U.S.C.  9602(a)  is  the 
authority  imder  which  EPA  is  proposing 
amendments  to  40  CFR  part  302. 


n.  Background 

A.  How  Does  EPA  Define  a  Hazardous 
Waste? 

EPA's  regulations  establish  two  ways 
of  identifying  solid  wastes  as  hazardous 
under  RCRA.  A  waste  may  be 
considered  hazardous  if  it  exhibits 
certain  hazardous  properties 
("characteristics")  or  if  it  is  included  on 
a  specific  list  of  wastes  EPA  has 
determined  are  hazardous  ("listing"  a 
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waste  as  hazardous)  because  it  was 
found  to  pose  substantial  present  or 
potential  hazards  to  htmian  health  or 
the  environment.  EPA's  regulations  in 
the  Code  of  Federal  Regulations  (40 
CFR)  define  four  hazardous  waste 
characteristic  properties:  Ignitability, 
corrosivity,  reactivity,  or  toxicity  (See 
40  CFR  261.21-261.24).  As  a  generator, 
you  must  determine  whether  or  not  a 
waste  exhibits  any  of  these 
characteristics  by  testing  the  waste,  or 
by  using  your  knowledge  of  the  process 
that  produced  the  waste  (see 
%  262.11(c)).  While  you  are  not  required 
to  sample  your  waste,  you  will  be 
subject  to  enforcement  actions  if  you  are 
found  to  be  improperly  managing 
materials  that  are  characteristic 
hazardous  waste. 

EPA  may  also  conduct  a  more  specific 
assessment  of  a  waste  or  category  of 
wastes  and  "list"  them  if  they  meet 
criteria  set  out  in  40  CFR  261.11.  As 
described  in  §  261.11,  we  may  list  a 
waste  as  hazardous  if  it: 
— Exhibits  any  of  the  characteristics 
noted  above,  i.e.,  ignitability, 
corrosivity.  reactivity,  or  toxicity 
(261.11(a)(1)); 
— Is  "acutely"  hazardous,  i.e.,  if  they  are 
fatal  to  humans  or  in  animal  studies 
at  low  doses,  or  otherwise  capable  of 
causing  or  significantly  contributing 
to  an  increase  in  serious  illness 
(261.11(a)(2)):  or 
— Is  capable  of  posing  a  substantial 
present  or  potential  hazard  to  human 
health  or  the  environment  when 
improperly  managed  (261.11(a)(3)). 
Under  the  third  criterion,  at  40  CFR 
261.11(a)(3),  we  may  decide  to  list  a 
waste  as  hazardous  if  it  contains 
hazardous  constituents  identified  in  40 
CFR  part  261,  appendix  VIII,  and  if, 
after  considering  the  factors  noted  in 
this  section  of  the  regulations,  we 
"conclude  that  the  weiste  is  capable  of 
posing  a  substantial  present  or  potential 
hazard  to  human  health  or  the 
environment  when  improperly  treated, 
stored,  transported,  or  disposed  of,  or 
otherwise  managed."  We  place  a 
chemical  on  the  list  of  hazardous 
constituents  on  Appendix  Vm  only  if 
scientific  studies  have  shown  a 
chemical  has  toxic  effects  on  hum^s  or 
other  life  forms.  When  listing  a  waste, 
we  also  add  the  hazardous  constituents 
that  serve  as  the  basis  for  listing  to  40 
CFR  part  261,  appendix  Vn. 

The  regulations  at  40  CFR  261.31 
through  261.33  contain  the  various 
hazardous  wastes  the  Agency  has  listed 
to  date.  Section  261.31  lists  wastes 
generated  from  non-specific  sources, 
known  as  "F-wastes,"  and  contains 
wastes  that  are  usually  generated  by 


various  industries  or  types  of  facilities, 
such  as  "wastewater  treatmoit  sludges 
from  electroplating  operations"  (see 
code  F006).  Section  261.32  lists 
hazardous  wastes  generated  from 
specific  industry  sources,  known  as  "K- 
wastes,"  such  as  "Spent  potliners  from 
primary  aluminum  production"  (see 
code  K088).  Section  261.33  contains 
lists  of  commercial  chemical  products 
and  other  materials,  known  as  "P- 
wastes"  or  "U-wastes,"  that  become 
hazardous  wastes  when  they  are 
discarded  or  intended  to  be  discarded. 

Today's  proposed  regulations  would 
list  certain  paint  production  wastes  as 
K-waste  codes  under  §  261.32.  We  are 
also  proposing  to  add  constituents  that 
serve  as  the  basis  for  the  proposed 
listings  to  Appendix  VII  as  well  as  to 
add  certain  constituents  to  the  list  of 
Hazardous  Constituents  in  Appendix 
vm  that  are  not  already  included. 

"Derived-fit)m"  and  "Mixture"  Rules 

Residuals  from  the  treatment,  storage, 
or  disposal  of  most  listed  hazardous 
wastes  are  also  classified  as  hazardous 
wastes  based  on  the  "derived-from"  rule 
(40  CFR  261.3(c)(2)(i)).  For  example,  ash 
or  other  residuals  generated  from  the 
treatment  of  a  listed  waste  generally 
carries  the  original  hazardous  waste 
code  and  is  subject  to  the  hazardous 
waste  regulations.  Also,  the  "mixture" 
rule  (40  CFR  261.3(a)(2)(iii)  and  (iv)) 
provides  that,  with  certain  limited 
exceptions,  any  mixture  of  a  listed 
hazardous  waste  and  a  solid  waste  is 
itself  a  RCRA  hazardous  waste. 

Some  materials  that  would  otherwise 
be  classified  as  hazardous  wastes  imder 
the  rules  described  above  are  excluded 
from  jurisdiction  under  RCRA  if  they 
are  recycled  in  certain  ways.  The 
current  definition  of  solid  waste  at  40 
CFR  261.2  excludes  from  the  definition 
of  solid  waste  secondary  materials  that 
are  used  directly  {i.e.,  without 
reclamation)  as  ingredients  in 
manufactiuing  processes  to  make  new 
products,  used  directly  as  effective 
substitutes  for  commercial  products,  or 
returned  directly  to  the  original  process 
from  which  they  are  generated  as  a 
substitute  for  raw  material  feedstock. 
(See  40  CFR  261.2(e).)  As  discussed  in 
the  January  4. 1985.  rulemaking  that 
promulgated  this  regulatory  framework, 
these  are  activities  which,  as  a  general 
matter,  resemble  ongoing  manufacturing 
operations  more  than  conventional 
waste  management  and  so  are  more 
appropriately  classified  as  not  involving 
sohd  wastes.  (See  50  FR  637-640). 


B.  How  Does  EPA  Regulate  RCRA 
Hazardous  Wastes? 

If  a  waste  exhibits  a  hazardous 
characteristic  or  is  listed  as  a  hazardous 
waste  then  it  is  subject  to  federal 
requirements  under  RCRA.  These 
regulations  affect  persons  who  generate, 
transport,  treat,  store  or  dispose  of  such 
waste.  Facilities  that  must  meet 
hazardous  waste  management 
requirements,  including  the  need  to 
obtain  permits  to  operate,  commonly  are 
referred  to  as  "Subtitle  C"  fecilities. 
Subtitle  C  is  Congress'  original  statutory 
designation  for  that  part  of  RCRA  that 
directs  EPA  to  issue  regiilations  for 
hazardous  wastes  as  may  be  necessary 
to  protect  human  health  or  the 
environment.  EPA  standards  and 
procedural  regulations  implementing 
Subtitle  C  are  foimd  generally  at  40  CFR 
parts  260  through  272. 

All  RCRA  hazardous  wastes  are  also 
hazardous  substances  imder  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA).  as  defined  in  section 
101(14)(C)  of  the  CERCLA  statute.  This 
applies  to  wastes  listed  in  §§  261.31 
through  261.33.  as  well  as  any  wastes 
that  exhibit  a  RCRA  characteristic.  Table 
302.4  at  40  CFR  302.4  Usts  CERCLA 
hazardous  substances  along  with  their 
reportable  quantities  (RQs).  Anyone 
spilling  or  releasing  a  substance  at  or 
above  the  RQ  must  report  the  release  to 
the  National  Response  Center,  as 
required  in  CERCLA  Section  103.  In 
addition.  Section  304  of  the  Emergency 
Planning  and  Commiuiity  Right-to- 
Know  Act  (EPCRA)  requires  facilities  to 
report  the  release  of  a  CERCLA 
hazardous  substance  at  or  above  its  RQ 
to  State  and  local  authorities.  Today's 
rule  proposes  to  establish  RQs  for  the 
newly  listed  weistes. 

C.  How  Does  EPA  Regulate  Solid  Wastes 
That  Are  Not  RCRA  Hazardous  Wastes? 

If  your  waste  is  a  solid  waste  but  is 
not,  or  is  determined  not  to  be  a  listed 
and/ or  characteristic  hazardous  waste, 
then  you  may  dispose  these  solid  wastes 
at  Subtitle  D  facilities.  These  facilities 
are  approved  by  state  and  local 
governments  and  generally  impose  less 
stringent  requirements  on  management 
of  wastes.  Subtitle  D  is  the  statutory 
designation  for  that  part  of  RCRA  that 
deals  with  disposal  of  solid  waste.  EPA 
regulations  affecting  Subtitle  D  facilities 
are  found  at  40  CFR  parts  240  thru  247, 
and  255  thru  258.  Regulations  for 
Subtitle  D  landfills  that  accept 
municipal  waste  ("mimicipal  solid 
waste  landfills")  are  in  40  CFR  part  258. 
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D.  Overview  of  the  Hazardous  Waste 
Listing  Determination  Process  for  Paint 
Production  Wastes 

1.  Suspension  of  Previous  Listings 

Under  the  Resource  Conservation  and 
Recovery  Act  (RCRA)  of  1976.  Congress 
directed  EPA  to  establish  a  firamework 
for  RCRA's  Subtitle  C  hcizardous  waste 
program.  Congress  also  required  EPA  to 
propose  and  write  timely  rules 
identifying  wastes  as  hazardous  under 
Subtitle  C.  EPA  responded  by  proposing 
Subtitle  C  regulations  on  December  12, 
1978  (43  FR  58957)  which  established  a 
firamework  for  the  Subtitle  C  program. 
At  the  same  time,  EPA  also  proposed  to 
list  wastes — including  four  paint 
production  waste  streams  firom  specific 
(paint  production)  sources  and  two 
paint  production  waste  streams  from 
non-specific  (paint  application) 
sources — as  hazardous.  On  July  16, 
1980,  EPA  promulgated  an  interim  final 
rule  (45  FR  47832)  that  designated  four 
paint  production  waste  streams  from 
specific  sources  as  hazardous  waste 
under  40  CFR  261.32: 

•  Solvent  cleaning  wastes  bom 
equipment  and  tank  cleaning  operations 
(K078), 

•  Water/caustic  cleaning  wastes  from 
equipment  and  tank  cleaning  operations 
(K079). 

•  Wastewater  treatment  sludge 
(K081).  and 

•  Emission  control  dust  or  sludge 
(K082). 

Commenters  to  this  rule  argued  that 
these  listings  were  overly  broad.  EPA 
consequently  re-examined  the  data  and 
initial  analysis  on  these  paint 
production  waste  streams  and 
determined  that  further  study  of  these 
wastes  was  necessary  before  a  final 
listing  could  be  promulgated.  On 
January  16, 1981,  this  interim  final 
rule — identifying  and  listing  these  paint 
production  waste  streams  as 
hazardous — was  temporarily  sus[>ended 
(48  FR  4614). 

2.  Consent  Decree  Schedule  for  This 
Proposal 

The  1984  Hazardous  and  Solid  Waste 
Amendments  (HSWA)  to  RCRA  require 
EPA  to  make  listing  determinations  for 
paint  production  wastes  (see  RCRA 
section  3001(e)(2)).  In  1989,  the 
Environmental  Defense  Fund  (EDF) 
filed  a  lawsuit  to  enforce  the  statutory 
deadlines  for  listing  decisions  in  RCRA 
section  3001(e)(2).  {EDF v.  Browner, 
D.D.C.  Civ.  No.  89-0598).  To  resolve 
most  of  the  issues  in  the  case,  EDF  and 
EPA  entered  into  a  consent  decree, 
which  has  been  amended  several  times 
to  revise  deadlines  for  EPA  action. 
Paragraph  l.d  (as  amended)  of  the 


consent  decree  addresses  the  paint 
production  industry: 

EPA  shall  promulgate  a  Anal  listing 
determination  for  paint  production  wastes  on 
or  before  March  30.  2002.  This  listing 
determination  shall  be  proposed  for  public 
comment  on  or  before  January  28.  2001.  This 
listing  determination  shall  include  the 
following  wastes:  solvent  cleaning  wastes 
(K078).  water/caustic  cleaning  wastes  (K079), 
wastewater  treatment  sludge  (K081),  and 
emission  control  dust  or  sludge  (K082)  for 
which  listings  were  suspended  on  January 
16. 1981  (46  FR  4614).  and  off-specification 
production  wastes. 

Today's  proposal  satisfies  EPA's  duty 
under  paragraph  l.d  to  propose 
determinations  for  the  specified  paint 
production  wastes. 

E.  Existing  Regulations  That  Apply  to 
This  Industry 

RCRA  authorizes  EPA  to  evaluate 
industry  waste  management  practices 
and,  if  necessary,  regulate  how  wastes 
are  handled  to  ensure  that  present  or 
potential  hazards  are  not  posed  to 
human  health  and  the  environment.  In 
addition  to  RCRA,  the  Clean  Water  Act 
(CWA)  and  Clean  Air  Act  (CAA)  provide 
EPA  with  the  statutory  authority  to 
evaluate  industry  practices  and,  if 
necessary,  regulate  industry  releases  of 
pollutants  to  environmental  media  such 
as  water  and  air. 

Currently,  there  are  no  regulatory 
requirements  under  RCRA  that 
specifically — identify  paint  production 
waste  streams  as  listed  hazardous  waste. 
Paint  production  waste  streams  may, 
however,  carry  hazardous  waste  listing 
and/or  characteristic  codes  if  they  are 
generated  from  the  use  of  certain 
common  organic  solvents  (spent  solvent 
wastes  FOOl  through  F005)  or  if  they 
exhibit  a  hazardous  waste  characteristic 
(ignitabilify— DOOl ,  corrosivity— D002 , 
reactivity— D003,  toxicity — D004 — 
D043).  EPA  is  not  soliciting  comment  on 
these  existing  hazardous  waste  listings 
and  does  not  intend  to  respond  to  such 
comments  if  received.  As  well,  paint 
production  wastes  subject  to  today's 
proposal  remain  subject  to  current 
hazardous  waste  listings  or 
characteristics  that  render  them 
hazardous. 

Regulatory  requirements  under  the 
CWA  (40  CFR  part  446)  specify  effluent 
guidelines  implemented  through 
national  pollutant  discharge  elimination 
system  (NIPDES)  permits  for  certain 
paint  production  wastes  that  are 
discharged  to  navigable  waters.  These 
regulations  apply  to  paint  production 
wastes  that  originate  from  the 
production  of  oil-based  paint  where 
tank  cleaning  is  performed  using 
solvents.  In  addition,  manufacturers 


who  discharge  wastewaters  generated 
frx)m  paint  production  to  a  publicly 
owned  treatment  works  (POTW)  may  be 
required  to  comply  with  general 
pretreatment  requirements  (40  CFR  part 
403)  as  established  by  the  POTW. 
Finally,  some  paint  manufacturers  send 
their  wastewaters  to  privately-owned 
centralized  wastewater  treatment 
facihties  (CWTs)  that  are  operated  imder 
NPDES  permits.  The  Agency  recently 
promulgated  effluent  guidelines  for 
these  facilities  at  40  CFR  part  437. 

Under  the  CAA  there  are  two  types  of 
regulatory  requirements  that  may  apply 
specifically  to  paint  production  wastes: 
National  volatile  organic  compound 
(VOC)  emission  standards  and  national 
emission  standards  for  hazardous  air 
pollutants  (NESHAP).  VOC  emission 
standards — which  aim  to  reduce  VOC 
emissions  and  in  turn  reduce  ozone 
levels — exist  for  architectural  coatings 
(40  CFR  part  59,  subpart  D;  63  FR 
48848,  September  11, 1998)  and 
automobile  refinish  coatings  (40  CFR 
part  59,  subpart  B;  63  FR  48806, 
September  11, 1998).  These  standards 
specify  VOC  levels  for  categories  of 
architectural  and  automobile  refinish 
coatings. 

Subpart  DD  in  40  CFR  part  63,  sets 
NESHAPs  firom  off-site  waste  and 
recovery  operations  (OSWRO).  These 
standards,  in  part,  limit  air  releases  bom. 
off-site  wastewater  treatment  facilities 
(CWTs)  (July  1, 1996,  61  FR  34140). 
Furthermore,  EPA  is  planning  to 
propose  a  MACT  (Maximum  Achievable 
Control  Technology)  standard  for  paint 
manufactiuers  (Miscellaneous  Organic 
Chemical  and  Coatings  Manufacturing) 
that  would  regulate  hazardous  air 
pollutant  (HAP)  emissions  from  process 
vents,  storage  tanks,  transfer  operations, 
equipment  leaks,  and  wastewaters.^ 
This  would  apply  to  wastewaters 
managed  on-site  and  also  if  sent  off-site 
for  treatment. 

F.  What  Industries  and  Wastes  Are 
Covered  in  This  Proposed  Rule? 

1 .  Scope  of  Consent  Decree 

Today's  proposed  rule  applies  to 
paint  and  coatings  manufacturers 
generally  categorized  under  subcodes 
28511,  28512,  and  28513  of  Standard 
hidustrial  Code  (SIC)  2851,  or  North 
American  Industry  Classification 
System  (NAICS)  325510  (subcodes  -1. 
-4,  and  -7).  This  includes,  but  is  not 
limited  to,  entities  who  manufacture: 


'  These  regulations  would  apply  to  coatings 
manufacturing  facilities  that  are  a  major  source  and 
use,  produce,  or  make  a  HAP.  A  major  source  of  a 
HAP  is  located  within  a  contiguous  area  and  under 
common  control  and  has  the  potential  to  emit 
greater  than  9.1  Mg/yr  (25  tons/yr)  of  any 
combination  of  HAP  or  10  tons/yr  of  a  single  HAP. 
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paints  (including  undercoats,  primers, 
finishes,  sealers,  enamels,  refinish 
paints,  and  tinting  bases),  stains, 
varnishes  (including  lacquers),  product 
finishes  for  original  equipment 
manufacturing  and  industrial 
appUcation,  and  coatings  (including 
special  piupose  coatings  and  powder 
coatings).  Products  produced  by  this 
industry  that  are  included  within  the 
scope  of  this  proposed  rule  are  referred 
to  as  "paints"  and/or  "coatings." 

Today's  proposal  does  not  apply  to 
miscellaneous  allied  products  (paint 
and  varnish  removers,  thinners  for 
lacquers  and  other  solvent-based  paint 
products,  pigment  dispersions  or  putty) 
included  under  SIC  subcode  28515 
(NAICS  325510A)  or  artist  paint,  which 
is  classified  under  SIC  3952  (NAICS 
339942). 

The  waste  streams  included  within 
the  scope  of  today's  proposal  are  the 
following  paint  production  wastes 
generated  by  paint  manufacturers:  (1) 
Solvent  cleaning  wastes  as  waste  liquids 
and  solids  generated  from  equipment 
and  tank  cleaning  operations;  (2)  water 
and/or  caustic  cleaning  wastes  as  waste 
liquids  and  solids  generated  from 
equipment  and  tank  cleaning 
operations;  (3)  wastewater  treatment 
sludge  as  waste  solids  generated  in  on- 
site  or  captive  wastewater  treatment 
processes  solely  or  primarily  for  treating 
paint  production  waste  liquids;  (4) 
emission  control  dust  or  sludge  as  waste 
solids  collected  in  a  facility's  particulate 
emission  control  devices  such  as 
baghouses;  and  (5)  off-specification 
production  wastes  as  waste  solids. 

EPA  bases  many  of  its  decisions  as  to 
the  scope  of  the  industries  and  wastes 
covered  in  this  proposal  on  the  EDF  v. 
Browner  consent  decree.  Paragraph  l.d 
of  the  consent  decree  states: 

Paint  production  wastes — EPA  shall 
promulgate  a  final  listing  determination  for 
paint  production  wastes  on  or  before  March 
30,  2002.  This  listing  determination  shall  be 
proposed  for  comment  on  or  before  January 
28,  2001.  This  listing  determination  shall 
include  the  following  wastes:  solvent 
cleaning  wastes  (K078),  water/caustic 
cleaning  wastes  (K079),  wastewater  treatment 
sludge  (K081).  and  emission  control  dust  or 
sludge  (K082)  for  which  listings  were 
suspended  on  January  16,  1981  (46  FR  4614), 
and  off-specification  production  wastes. 
(Emphasis  added) 

For  solvent  cleaning  wastes,  water/ 
caustic  cleaning  wastes,  wastewater 
treatment  sludge  and  emission  control 
sludge  or  dust,  we  believe  that  the 
decree  requires  us  to  address  only  those 
industries  and  wastes  included  in  the 
paint  production  wastes  listing  that  the 
Agency  suspended  on  January  16,  1981. 
After  reviewing  the  original  rulemaking 


record  for  the  suspended  interim  final 
rule,  we  have  determined  that  while 
EPA  did  initially  look  at  the  entire  paint 
and  coatings  SIC  classification,  which 
included  miscellaneous  allied  products, 
we  ultimately  narrowed  the  scope  of  the 
suspended  paint  listings  to  exclude  this 
category.  Therefore,  manufacturers  of 
allied  products  and  allied  products 
production  wastes  are  not  covered  by 
the  decree.  Moreover,  nothing  in  the 
1980  rulemaking  record  suggests  that 
artist  materials  were  considered  in  this 
earlier  listing  development  work. 
Therefore,  EFA  does  not  interpret  the 
decree  to  require  assessment  of  solvent 
cleaning  wastes,  water/caustic  cleaning 
wastes,  wastewater  treatment  sludge, 
and  emission  control  sludge  or  dust 
from  the  production  of  artist  paint.  (For 
more  information  on  how  EPA 
determined  the  scope  of  the  suspended 
paint  listings,  refer  to  the  accompanying 
Listing  Background  Document.) 

Concerning  "off-specification 
production  waste,"  we  believe  that  the 
most  straightforward  reading  of  the 
consent  decree  is  that  this  waste  stream, 
although  not  part  of  the  suspended 
listings,  has  the  same  scope  as  the  other 
enumerated  waste  streams.  In  other 
words,  the  decree  does  not  require  us  to 
address  off-specification  alUed  products 
and  artist  paints.  Nothing  in  the  decree 
suggests  that  either  party  intended  the 
off-specification  production  waste 
stream  to  apply  more  narrowly  or  more 
broadly  than  the  other  waste  streams. 
Thus,  EPA  has  assessed  only  off- 
specification  paint  production  wastes 
from  subcodes  28511,  28512,  and  28513 
of  Standard  hidustrial  Code  (SIC)  2851. 

EPA,  however,  interprets  the  decree  to 
exclude  off-specification  paint  products 
that  have  been  shipped  out  to  retailers 
or  paint  users.  EPA  believes  that  these 
downstream  entities  do  not  engage  in 
paint  production.  Consequently,  EPA 
has  not  evaluated  off-specification  paint 
which  a  downstream  entity  decides  to 
discard  or  send  back  to  the 
manufactiirer.  Moreover,  as  explained 
below,  EPA  thinks  that  downstream 
entities  can  presume  that  imused  paint 
products  returned  to  a  paint  production 
facility  will  be  legitimately  reused  and, 
thus,  will  not  be  solid  wastes,  even  if 
they  exhibit  a  hazardous  waste 
characteristic. 

2.  Scope  of  Listing:  Off-Specification 
Products 

EPA  is  proposing  to  include  within 
the  category  of  off-specification  paints 
all  products  which  a  paint  maniifacturer 
decides  not  to  use — whether  or  not  the 
paint  product  meets  applicable  product 
specifications.  Not  all  of  these  imused 
products  literally  fail  to  meet  product 


specifications;  paint  producers  cite  a 
variety  of  reasons  for  deciding  not  to 
sell  them  as  originally  intended.  EPA 
believes  that  any  unused  products, 
whatever  the  reason  they  are  unused, 
could  present  similar  risks.  Moreover, 
facilities  would  find  it  cumbersome  to 
distinguish  between  off-specification 
products  and  other  imused  products. 

EPA  is  proposing  not  to  go  beyond  the 
scope  of  the  consent  decree  to  include 
within  the  listing  off-specification  paint 
products  which  retailers  or  users  decide 
to  discard  or  return  to  manufacturers. 
However,  EPA  is  proposing  to  go 
beyond  consent  decree  requirements  to 
include  within  the  scope  of  today's 
proposed  listing  returned,  unused 
products  once  a  manufacturer  obtains 
possession  or  control  of  them.  EPA 
believes  that  "returned"  imused 
products  could  pose  risks  similar  to 
those  posed  by  imused  products  that 
never  go  off-site.  And,  as  discussed 
above,  focilities  would  find  it 
cumbersome'  to  distinguish  between 
returned  products  and  "never  sent" 
products.  EPA  refers  to  all  of  these 
unused  products  that  will  not  be  sold 
for  their  original,  intended  use  as  "off- 
specification"  paint  products. 

3.  Recycling  Issues 

EPA  notes  that  off-specification  paint 
production  wastes  can  be  recycled  in 
ways  that  will  not  be  regulated  as 
hazardous  waste  management.  Under 
current  regulations  defining  "solid 
wastes,"  unused  paint  reused  as  a 
legitimate  ingredient  in  the  manufecture 
of  other  paint  is  not  considered  a 
"waste"  and  thus  will  not  be  subject  to 
the  hazardous  waste  regulations.  EPA 
notes  that  paint  manufacturers 
commonly  reuse  unused  products  to 
make  new  paints.  EPA  also  understands 
that  paint  formulations  are  fairly 
exacting,  making  it  unlikely  that  a 
manufacturer  could  successfully  rework 
paint  containing  significant  quantities  of 
constituents  that  are  not  useful  paint 
ingredients.  Typically,  this  type  of  reuse 
of  a  commercial  product  (when 
legitimate)  is  not  regulated  as  waste 
management,  even  if  it  involves 
reclamation.  See  40  CFR  261.2  ^  In 
addition,  relatively  small  quantities  are 
sold  for  "lower-grade"  uses;  these 
materials  are  still  paint  products,  and  no 
aspect  of  this  activity  is  regulated  under 
RCRA  Subtitle  C. 

EPA  wants  to  clarify  the  effect  of 
today's  proposed  listing  on  "take-back" 


'  See  also:  Letter  from  Sylvia  K.  Lowrance  to 
Mark  Schultz,  May  16, 1991.  This  letter  says  that 
returned  pharmaceutical  products  are  not 
considered  solid  wastes  until  a  decision  is  made  to 
discard  them,  iMcause  use/reuse  is  generally  a 
viable  option. 
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programs  in  which  retailers  or 
customers  retiun  unused  paint  because 
it  does  not  meet  the  customer's 
specifications  or  because  it  is  unusable 
for  some  other  reason.  EPA  believes, 
based  on  what  it  knows  of  the  industry, 
that  a  retailer  or  customer  returning 
unused  paint  to  a  paint  manufactiu«r 
can  presume  that  the  paint  will  be 
legitimately  used  as  an  ingredient  and 
that,  therefore,  the  paint  being  returned 
is  not  a  hazardous  waste  even  if  it 
exhibits  a  hazardous  waste 
characteristic.  EPA  understands  that 
paint  manufacturers  will  typically  take 
such  returned  paint  and  use  it  as  a 
legitimate  ingredient  in  the  manufacture 
of  another  paint  product.  The  retailer  or 
user  will  be  entitled  to  rely  on  this 
interpretation  exempting  retiuned  paint 
even  if  the  manufacturer  ultimately 
decides  to  discard  the  unused  paint 
rather  than  reuse  it.  EPA  has  previously 
taken  the  position  that  retailers  or  users 
of  pharmaceutical  products  returning 
unused  products  to  manufacturers  are 
not  managing  wastes  ^.  However,  should 
the  paint  production  facility  determine 
it  cannot  or  will  not  use  the  retiuned 
paint  as  an  ingredient,  we  are  proposing 
that  the  paint  would  then  become  an 
off-specification  paint  product  waste 
that  would  need  to  be  evaluated  against 
the  concentrations  proposed  in  today's 
rulemaking,  as  well  as  the  hazardous 
waste  characteristics. 

G.  Description  of  The  Paint  and 
Coatings  Industiy 

Paint  and  coatings  manufacturers  are 
concentrated  near  large  metropolitan 
areas,  with  the  majority  of  facilities 
located  on  the  East  Coast,  and  in 
California,  Texas  and  the  Midwest.  We 
estimate  that  there  are  972  paint  and 
coatings  manufacturing  facilities 
operated  in  the  United  States  by  about 
780  different  companies  (a  few  larger 
companies  operate  several  fecilities). 
For  more  information  on  how  we 
estimated  this  universe,  refer  to  Section 
n.H.  Of  this  universe,  we  estimate  that 
about  95  percent  of  all  these  companies 
meet  the  Small  Business  Administration 
definition  of  a  small  business  (total 
company  employment  of  fewer  than  500 
people,  at  the  parent  level,  if  a  company 
is  a  subsidiary).  We  estimate  that 
aroimd  600  facilities  are  generating 
wastes  that  fall  within  the  scope  of  this 
rulemaking. 

The  paint  and  coatings  industry  is 
classified  by  the  type  of  paint  product 
manufactured.  Products  are  categorized 


^  Letter  from  David  Bussard  to  N.G.  Kraul, 
February  23,  1993.  This  letter  says  that  off- 
specification  paint  is  a  non-listed  commercial 
product  and  not  a  solid  waste  when  reclaimed. 


into  three  main  groups  according  to  end 
use  by  the  SIC  classification  as 
architectural  coatings,  original 
equipment  manufactiuing  (OEM) 
product  finishes,  and  special  piu7)ose 
coatings.  Architectiual  coatings,  also 
referred  to  as  trade  sales  paints,  include 
exterior  and  interior  house  paints, 
stains,  varnishes,  imdercoats,  primers, 
and  sealers.  OEM  product  finishes  are 
custom  formulated  for  application  to 
products  diuing  the  manufactiuing 
process.  This  includes  coatings  applied 
to  automobiles,  appliances,  machinery 
and  equipment,  toys  and  sporting  goods, 
wood  fiuTiiture  and  fixtures,  coil 
coatings,  electrical  insulation,  fectory- 
finished  wood,  metal  containers,  paper, 
film  and  foil,  and  non-automotive 
transportation.  Special  piupose  paints 
are  formulated  for  specific  applications 
or  extreme  enviroiunental  conditions 
(fiunes,  chemicals,  and  temperature) 
and  include:  high-performance 
maintenance  coatings  (used  in 
refineries,  public  utilities,  bridges,  etc.); 
automotive  refinishing;  highway  traffic 
markings;  aerosol  paints;  and  marine 
coatings. 

Paint  Production.  Paints  and  coatings 
are  formulated  to  protect  and  decorate 
surfaces  as  well  as  enhance  desired 
surface  properties  such  as  electrical 
conductivity  and  corrosion  protection. 
Inorganic  and  organic  chemicals 
comprise  raw  materials — solvents, 
resins  (or  "binders"),  pigments,  and 
additives — that  are  mixed  in  a  batch 
process  to  make  solvent  or  water-based 
paint  according  to  desired  end-use 
specifications.  Batches  of  paint,  which 
may  range  in  size  fi-om  10  to  10,000 
gallons,  are  blended  in  stationary  and 
portable  equipment  such  as  mixers, 
blenders,  sand  mills,  and  tanks. 

Paint  Production  Waste  Generation 
and  Management.  Process  equipment  is 
cleaned  regularly  to  avoid  product 
contamination  and  to  restore 
operational  efficiency.  The  equipment  is 
also  cleaned  during  manufactiuing  shut 
downs  and  when  a  significant  change  in 
a  production  line  occiu-s.  Because  paint 
is  a  mixture  of  chemicals  that  does  not 
involve  chemical  reactions,  the  make-up 
of  paint  production  wastes  reflects 
chemicals  used  in  batch  production  and 
any  ancillary  chemicals  such  as  those 
used  in  cleaning  process  equipment. 
Depending  on  the  type  of  paint 
manufactured,  process  equipment  may 
be  cleaned  with  either  solvent,  water,  or 
aqueous  caustic  washes.  These  liquid 
cleaning  wastes  consist  of  paint  soUds 
and  sludges  which  may  contain 
pigments,  partially  or  completely  cured 
resins,  and  additives.  Solvent  cleaning 
wastes,  as  well  as  water  and/or  caustic 
cleaning  wastes  are  defined  by  the  type 


of  cleaning  reagent  used,  not  by  the 
material  that  is  being  removed  through 
the  cleaning  process.  For  example,  you 
can  generate  a  solvent  cleaning  waste  if 
you  clean  a  wastewater  tank  with  a 
solvent  (or  blend  of  solvent). 

Paint  manufacturing  facilities  may 
also  generate  waste  solids  and  liquids 
included  within  the  scope  of  this 
proposed  rule  when  (1)  emission  control 
systems  are  emptied,  (2)  wastewaters  are 
treated  and  (3)  off-specification  product 
is  discarded.  Airborne  material  is 
generated  when  dry  materials,  such  as 
pigments,  are  loaded  into  processing 
equipment.  Air  hoods  and  exhaust  fans 
help  control  the  level  of  airborne 
particulate  material  released  into  the 
paint  production  areas.  Material  is 
collected  in  emission  control  systems 
such  as  baghouses.  Pigments  comprise  a 
large  fraction  of  the  dry  materials 
collected  in  emission  control  systems. 
Other  raw  materials,  including  additives 
(such  as  fillers)  and  solvents,  may  also 
be  collected  in  emission  control 
systems. 

Water-based  wastewaters  are 
primarily  generated  when  process 
equipment  is  cleaned.  Additional 
soiut:es  include  floor  washdown  and 
spill  cleanup.  The  most  common 
treatment  for  these  wastewaters  is 
physical-chemical.  This  usually 
involves  chemical  addition  and  gravity 
setUing  of  suspended  solids  which 
generates  a  liquid  and  sludge. 

As  discussed  above  in  Section  II.F, 
"off-specffication"  paint  products 
subject  to  this  listing  determination 
include  any  imused  paint  products 
which  a  paint  manufacturer  decides  to 
handle  in  a  way  that  is  regulated  as 
waste  management.  A  paint  may  be 
considered  off-specffication  for  a  variety 
of  reasons.  For  example,  it  may  not  meet 
the  original  design  specifications;  it  may 
be  replaced  by  a  new  superior 
production;  or,  the  product's  shelf  life 
expires.  As  discussed  earlier,  off- 
specification  paint  products  may  be 
reworked  into  saleable  materials  or 
discarded.  Off-specification  product  that 
is  discarded  by  a  paint  manufacttu'er  is 
subject  to  this  listing. 

Paint  manufacturers  may  generate 
seme  or  all  of  these  wastes.  Waste 
generation  is  a  fimction,  in  part,  of 
volume  and  type  of  paint  produced, 
degree  of  automation,  amount  of 
recycling,  and  age  of  facility.  Treating, 
handling,  and  disposing  of  these  wastes 
are  costs  associated  with  paint 
production  activities.  Paint 
manufacturers  strive  to  reduce  and/or 
eliminate  waste  produced  which  in  turn 
reduces  overall  costs  and  improves 
profitability  and  competitiveness. 
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H.  What  Information  Did  EPA  Collect 
and  Use? 

Our  primary  sources  of  data  to 
support  this  proposed  listing 
determination  are  a  questionnaire  (or 

siuvey")  of  the  paint  and  coatings 
manufactiuing  industry  and  existing 
literature.  We  conducted  a  survey  under 
authority  of  RCRA  section  3007,  42 
U.S.C.  6927.'»  As  part  of  the  survey 
development  process,  we  went  on  ten 
site  visits  to  paint  manufacturing 
facilities  throughout  the  country. 

Please  note  that  we  did  not  sample 
waste  streams  generated  by  the  paint 
and  coatings  industry  to  support  this 
proposed  listing  determination.  As 
discussed  earlier,  there  are  about  1000 
paint  manufacturing  facilities  in  the 
U.S.  paint  and  coatings  industry.  These 
Cacilities  combine  raw  materials  (chosen 
from  a  potential  universe  of  several 
thousand  constituents)  in  batch 
processes  to  manufacture  products  that 
meet  market  demands  for  a  wide  variety 
of  architectiual,  original  equipment 
manufacture  and  product  coatings,  and 
special  purpose  needs.  Waste  streams 
generated  at  a  facility  (the  same  or 
different  facility)  may  vary  significanUy 
because  the  type  of  product 
manufactured,  as  well  as  raw  materials 
used,  vary  signfficantly.  As  a  result,  we 
did  not  attempt  to  sample  paint 
production  wastes  described  in  this 
proposal  because  we  concluded  it 
would  be  impractical  to  conduct  a  data 
collection  effort  that  would  account  for 
the  wide  variety  of  individual  paint 
products  produced  and  the  potential 
variability  in  the  waste  characteristics. 
Gathering  sufficient  samples  to  evaluate 
all  potential  paint  production  wastes 
would  require  a  large  commitment  of 
scarce  Agency  resources  that  would 
have  been  beyond  the  reasonable  scope 
of  this  rulemaking.  In  addition,  an 
advantage  of  the  concentration-based 
listing  approach  that  we  have  used  in 
this  proposal  is  that  it  does  not  rely  on 
extensive  waste  sampling.  Instead,  we 
are  relying  on  publically  available 
sources  of  information  as  well  as  data 
collected  from  survey  responses  to 
characterize  the  constituents  likely  to  be 
present  and  the  chemical  and  physical 
properties  of  paint  manufacturing 
wastes. 


*  See  Federal  Register  notices  4  FR  46375  (August 
25.  1999)  and  64  FR  71135  (December  20.  1999) 
announcing  EPA's  data  collection  request  submitted 
to  the  Office  of  Management  and  Budget  (OMB).  A 
copy  of  the  questionnaire  is  available  in  the  public 
docket  for  toiday's  proposed  rule.  This  information 
collection  request  was  approved  by  the  OMB, 
Clearance  Number  2050-0168  (expiration  date:  June 
30.2001). 


1.  Site  Visits 

To  develop  a  better  understanding  of 
industry  practices  and  as  a  basis  for 
developing  the  industry  siuvey,  the 
Agency  conducted  site  visits  at  ten  paint 
manufacturing  plants  located 
throughout  the  country.  When  selecting 
sites,  we  considered:  plant  production 
size,  type  of  manufrtctiuing  process, 
Toxic  Release  Inventory  (or  "TRI") 
waste  release  information,  and  plant 
location.  The  information  we  obtained 
from  these  visits  (other  than  that  for 
which  a  Confidential  Business 
Information  (CBI)  claim  has  been  made 
and  sustained)  is  available  for  public 
review  in  the  docket  for  this 
rulemaking.  (For  more  information 
about  CBI  protection,  please  refer  to  40 
CFR  part  2  subpart  B.) 

In  particular,  we  collected 
information  on:  (1)  Types  of  production 
and  volume.  (2)  waste  management 
units  used,  (3)  how  each  residual  was 
managed  (as  hazardous  or  not).  (4) 
evidence  of  off-spec  product  storage  and 
tracking  system,  (5)  volume  of  each 
residual  generated  and  form  and  how 
each  is  stored  on-site,  (6)  management 
practices  for  each  residual  for  both  on- 
site  and  off-site  (POTWs,  tanks),  (7) 
types  of  constituents  used  at  plant,  (8) 
reuse  of  solvent/ washwater  (e.g., 
washwater  used  as  ingredient  in  next 
batch),  (9)  pollution  prevention  and 
waste  minimization  practices,  (10) 
presence  or  absence  of  solvent  recovery 
stills  on-site.  (11)  presence  or  absence  of 
any  closed  loop  recycling  practices,  (12) 
any  appearance  of  unsafe  operating 
practices  or  disposal  practices  by 
facility,  and  (13)  housekeeping  practices 
on  plant  floor  relative  to  waste 
generation  and  management. 

We  used  information  collected  at 
these  on-site  visits  combined  with 
additional  information  provided  by 
industry  representatives  to  develop  a 
RCRA  3007  survey.  For  example,  we 
were  able  to  include  more  appropriate 
questions  on  waste  management 
practices  and  to  distinguish  wastes  that 
are  recycled  more  clearly.  This  siuvey 
requests  information  on  waste 
generation  and  management  practices. 

2.  Database  of  Paint  Manufactiuing 
Information  From  Published  Sources 

We  also  created  an  electronic 
Database  of  Paint  Manufactiuing 
Information  from  Published  Sources 
that  is  available  in  the  docket.  The 
database  consists  of  three  modules.  The 
Raw  Materials  Module  contains 
information  on  different  categories  of 
raw  materials  that  are  combined  to  make 
paints.  The  Paint  Formulations  Module 
contains  information  on  the 


concentrations  of  different  raw  materials 
in  selected  paint  formulations.  The 
Bibliography  of  Documents  Module  lists 
the  published  reference  materials  which 
were  used  as  sources  for  other  modules 
in  the  database.  These  sources  include 
technical  texts,  journal  articles,  EP/\  and 
other  government  studies,  and 
publications  from  paint  industry  trade 
organizations. 

3.  The  RCRA  Section  3007  Survey 

a.  Overview.  The  piupose  of  the 
survey  was  to  gather  information  about 
nonhazardous  and  hazardous  waste 
generation  and  management  practices  in 
the  U.S.  paint  and  coatings 
manufacturing  industry.  Specifically, 
we  requested  information  on  the  five 
waste  streams  of  concern  (as  outlined  in 
the  Consent  Decree  obligations,  See 
Section  II.D.2),  waste  characteristics, 
and  waste  management  practices. 

In  addition  to  determining  the  content 
of  the  survey,  we  also  evaluat<Hl 
whether  it  was  necessary  to  conduct  a 
census  of  the  industry  in  order  to 
accurately  depict  this  industry's  ciurent 
waste  generation  and  management 
practices.  Due  to  the  size  of  the  paint 
manufacturing  industry,  and  in 
consideration  of  our  time  and  resoiuce 
constraints,  we  could  not  conduct  a  fidl 
census  of  all  the  facilities  in  the 
industry.  Therefore,  we  surveyed  a 
sample  of  the  universe  rather  than 
conduct  a  full  census.  Random  sampling 
is  a  widely  used  statistical  approach  to 
collecting  representative  data  from  a 
large  population.  To  ensure  that  this 
survey  would  provide  the  best  overall 
coverage  for  various  industry  subsets 
and  identify  all  significant  waste 
management  practices  throughout  the 
industry,  we  used  accepted  statistical 
sampling  methods  to  achieve  a  90% 
probability  or  confidence  level  that  our 
survey  would  find  a  waste  management 
activity  utilized  by  at  least  one  in  20 
paint  manufacturing  facilities  within  the 
various  categories  of  generators  we 
identified  via  our  literatiue  search 
(discussed  below).  In  other  words,  we 
determined  a  sample  size  such  that  it 
would  be  large  enough  to  ensure  a  high 
certainty  (90%  likelihood)  of  identifying 
any  waste  management  practices  with 
more  than  5%  chance  of  occurrence. 
Using  a  statistical  stratified  random- 
sampling  scheme  ^  designed  to  represent 


^  Stratified  random  sampling  is  a  statistical 
procedure  that  first  dividends  the  sampling 
population  into  subpopulations  or  strata  with 
respect  to  several  characteristics  such  that  within 
the  individual  strata  there  is  as  much  homogeneity 
as  possible,  and  then  selects  samples  randomly 
&om  the  individual  strata.  This  procedure  improvw 
generalizations  about  the  whole  population  and.  if 

Continued 
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paint  production  types,  sales  volumes 
and  TRI  reporting  status,  we  selected 
sufficient  paint  manufacturing  facilities 
firom  an  industry  database  developed  by 
Dun  &  Bradstreet,  a  company  of  llie 
Dim  &  Bradstreet  Corporation.  2000.  We 
believe  this  sampling  survey  adequately 
covered  the  industry  while  reducing  the 
biutlen  imposed  by  the  survey  on  the 
industry  and  reducing  the  time  and 
money  spent  by  the  government  in 
performing  the  survey. 

Prior  to  finalizing  the  questionnaire, 
we  conducted  a  pilot  test  by  sending  the 
questionnaire  to  three  paint 
manufacturing  facilities  which  were  not 
included  in  the  survey  and  modified  the 
questionnaire  based  on  their  comments. 
Further,  in  order  to  assist  the  surveyed 
focilities  in  understanding  and 
responding  to  the  questionnaire,  we 
established  toll-free  telephone  and  e- 
mail  help  lines,  retiimed  and  answered 
their  calls  or  messages  expeditiously, 
and  even  helped  some  complete  the 

auestionnaire  over  the  telephone.  Note 
lat,  under  RCRA  section  3007.  the 
surveyed  facilities  are  required  to 
provide  accurate  information  and  certify 
tinder  penalty  of  law.  However,  to 
ensure  accuracy  and  completeness,  we 
conducted  a  quality  assurance  review  of 
the  information  and  data  provided  in 
the  questionnaire  responses,  such  as 
identifying  data  entry  errors,  missing 
data,  and  internal  inconsistencies 
between  answers.  The  review  of  each 
facility's  response  resulted  in  follow-up 
telephone  calls  and/or  letters  to  some 
fecilities  seeking  clarifications, 
corrections,  and  additional/missing  data 
where  needed.  We  entered  data  from  the 
questionnaire  responses  into  a  database 
known  as  the  Paint  Residual  Master 
Database,  and  conducted  additional 
quality  assurance  reviews  on  the 
database.  Hard  copies  of  the 
questionnaire  responses  and  a  CD-ROM 
copy  of  the  response  database  are 
available  in  the  public  docket  for 
review. 

We  compiled  and  analyzed  these  data 
to  develop  a  general  assessment  of  the 
paint  industry's  waste  generation  and 
management  practices.  We  also  used 
these  data  for  our  risk  assessment, 
economic  analysis  of  the  potential 
impacts  of  hazardous  waste  regulation, 
and  Land  Disposal  Restrictions  (LDR) 
and  treatment  and  management  capacity 
analyses. 

b.  Structuring  The  Survey  to  Capture 
All  The  Wastes  of  Concern.  As  indicated 
previously,  the  consent  decree 
obligations  require  the  Agency  to  make 
hazardous  waste  listing  determinations 


properly  executed,  generally  leads  to  a  higher 
!  edition.  Prentice-Hall.  Inc..  1967. 


on  five  types  of  paint  production 
wastes.  In  the  questionnaire,  we 
classified  these  five  waste  streams  into 
20  specific  residuals  for  more  detailed 
waste  characterisation.  These  20 
residuals,  including  ten  hazardous  and 
ten  nonhazardous  under  ciurent  Federal 
regidations,  encompass  liquid  residual 
from  solvent  cleaning,  sludge  residual 
from  solvent  cleaning,  liquid  residual 
from  wash  water,  sludge  residual  from 
wash  water,  liquid  residual  from  caustic 
wash  water,  sludge  residual  from 
caustic  wash  water,  sludges  from 
wastewater  treatment,  emission  control 
dust,  emission  control  sludge,  and  off- 
specification  product.  As  discussed  later 
in  Sections  III  and  IV,  we  eventually 
used  the  detailed  waste  characterization 
information  from  the  survey  to  divide 
the  paint  production  waste  streams  of 
concern  into  waste  solids  and  waste 
liquids  for  today's  proposed  listing. 

c.  Identifying  The  Universe  of  Paint 
Manufacturing  Facilities.  Initially,  using 
a  variety  of  industrial  and  business  data 
soiures  described  in  the  listing 
background  document,  we  estimated 
that  there  are  approximately  one 
thousand  paint  manufacturing  facilities 
of  interest  in  the  United  States.  We 
found  no  single,  comprehensive  listing 
of  all  paint  manufacturing  facilities. 
However,  we  identified  the  1998-99 
Dun  &  Bradstreet  database  as  the  data 
source  that  would  provide  the  most 
thorough  listing  of  paint  manufacturers  - 
in  the  United  States  that  was  available 
in  electronic  format.  We  used  the  Dun 
&  Bradstreet  database  to  develop  a 
sampling  population  and  to  stratify  the 
sampling  population  into  categories 
based  on  paint  types  and  sales  volumes. 
We  also  looked  at  the  American 
Business  Directories  List  of  paint  and 
allied  product  manufacturers  and  the 
1999  Paint  Red  Book  published  by 
Cygnus  Publishing,  but  found  that  they 
were  less  suitable  to  our  needs  for 
sampling  stratification  purposes.  We 
found  that  there  was  insufficient 
information  in  the  latter  two  databases 
for  us  to  distinguish  the  types  of  paint 
production  by  facilities  and  whether 
some  facilities  were  clearly  out  of  scope 
and  classify  them  into  our  desired  paint 
production  categories  (architectiu^, 
OEM,  etc.).  The  Dun  &  Bradstreet 
database  includes  a  well  defined  and 
easily  imderstandable  breakdown  of  the 
various  paint  manufacturing  types  we 
used  to  classify  them  into  OEM  and 
architectural  related  paint  categories, 
and  eliminate  those  apparently  of  no 
interest  to  this  listing  determination. 
Specifically,  each  entry  in  the  Ehin  & 
Bradstreet  database  is  identified  by  an  8- 
digit  code,  with  the  first  four  being  the 


same  as  SIC's  and  the  next  four 
proprietary  to  Dun  &  Bradstreet  that 
represent  the  classifications  of  the 
facilities.  The  coding  system  used  in  the 
Dun  &  Bradstreet  database  provided  the 
level  of  detail  necessary  to  more 
accurately  divide  the  paint  industry  into 
the  necessary  strata  for  our  use. 

d.  Constructing  a  Stratified  Random 
Sample.  We  stratified  paint 
manufacturing  facilities  into  various 
categories  for  this  sampling  survey 
because  we  expected  we  might  find 
differences  in  waste  generation  and 
management  practices  among  various 
types  of  paint  producers  (architectiiral, 
OEM,  etc.)  and  by  sampling  the  various 
categories  we  would  be  more  likely  to 
identify  the  full  range  of  management 
practices.  We  also  believed  that  larger 
facilities  (with  higher  sales  volumes) 
conduct  more  waste  management 
activities,  and  smaller  facilities  (with 
lower  sales  volumes)  tend  to  have  more 
recycling  or  reuse  efforts  in  order  to 
compete  in  business.  Furthermore, 
manufactxu-ing  facilities  subject  to  the 
Toxic  Release  Inventory  (TRI)  ^ 
reporting  are  required  to  report  annual 
releases  of  toxic  chemicals  to  waste 
management  units  and  environmental 
media.  As  such,  we  were  particularly 
interested  in  SIC  2851  paint 
manufacturers  that  are  listed  under  TRI 
because  they  would  also  likely  provide 
more  information  on  waste  constituents 
and  management  practices  of  concern  to 
this  listing  determination.  Therefore,  we 
stratified  the  facilities  based  on  three 
categorization  criteria:  Paint  types,  sales 
volimies,  and  TRI  status,  as  elaborated 
below. 

In  the  Dim  &  Bradstreet  database,  we 
found  a  total  of  1,764  facility  entries 
identified  under  SIC  2851.  We  removed 
those  entries  that  are  either  apparent 
non-paint  manufacturers,  or  entries  we 
determined  that  are  outside  of  the  scope 
of  this  listing  determination,  or  entries 
we  found  impossible  to  identify  for 
stratification  purposes.  In  the  end,  we 
adopted  the  remaining  884  facilities  as 
the  sampling  population  for  this  survey. 
■  Next,  we  stratified  the  884  potential 
paint  manufacturing  facilities  into  12 
categories,  based  on  the  three 
categorization  criteria  discussed  above: 
paint  types;  sales  volumes  (less  than 


■  The  Toxic  Release  Inventory  (TRI)  of  routine 
and  accidental  releases  of  toxic  chemicals  to  the 
environment  reported  by  manufacturing  facilities, 
established  per  Section  313  of  the  Emergency 
Planning  and  Community  Rigbt-to-Know  Act  of 
1986.  Facilities  conducting  the  specified 
manufacturing  operations  are  required  to  report  on 
releases  of  certain  toxic  chemicals  into  the  air, 
water,  and  land  provided  certain  conditions  (having 
ten  or  more  full-time  employees,  and  manufacturing 
or  processes  over  25,000  pounds  of  the  designated 
chemicals,  etc.)  are  met. 
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five  million  dollars,  five  to  twenty 
million  dollars,  and  greater  than  twenty 
million  dollars,  based  on  the  Census 
Bureau's  figures);  and  TRI  status 
(whether  the  facility  reported  under  TRI 
in  1997).  These  12  categories  comprise 
large,  medium,  and  small  facilities  of 
the  following  combinations: 
Architectural-related  production  and  on 
the  TRI  list;  OEM-related  production 
and  on  the  TRI  list;  architectural-related 
[production  and  not  on  the  TRI  list; 
OEM-related  production  and  not  on  the 
,TRI  list.  Also  note  that  three  categories 
jcontained  no  facilities:  medium 
architectural-related  paint  production 
and  on  the  TRI  list,  large  OEM-related- 
paint  production  and  on  the  TRI  list, 
.and  medium  OEM-related  paint 
Iproduction  and  on  the  TRI  list. 

To  select  a  sample  from  the  884 
sampling  population  for  distributing  the 
Iquestionnaire,  we  developed  a  stratified, 
Istatistical  random-sampling  scheme 
based  on  the  above  stratification  process 
land  using  the  hypergeometric 

Erobability  formula  described  in  Steel 
ad  Torrie,'  such  that  the  sample  size 
jwould  represent  a  90%  probability  of 
capturing  a  waste  management  practice 
conducted  by  at  least  one  in  20  facilities 
(discussed  above).  Under  these  criteria, 
higher  percentages  of  facilities  were 
jselected  in  the  medium  and  large 
facility  categories.  All  selected  facilities 
were  dien  randomly  chosen  within  the 
various  categories  to  avoid  bias  when 
Bending  questionnaires  to  the  surveyed 
jfacilities.  This  sampling  approach 
educed  the  probability  of  including 
known  non-paint  manufacturers  or 
manufacturers  not  of  interest  to  this 
rulemaking  in  the  survey,  and  increased 
ihe  chance  of  capturing  sufficient  waste 
tnanagement  activities.  Otherwise,  more 
of  the  small  facilities  would  have  been 


surveyed,  but  large  manufacturing 
facilities  and  TRI  generators  which 
would  likely  provide  more  waste 
management  information  could  have 
been  left  out. 

We  developed  a  statistical  weight  for 
each  category  of  surveyed  facilities  to 
extrapolate  from  those  facilities  we 
actually  surveyed  to  the  larger  sampling 
population  of  884  facilities.  The  weight 
for  each  surveyed  facility  in  a  category 
represents  its  relationship  to  the  total 
number  of  facilities  in  the  category.  For 
example,  we  surveyed  28  facilities  irom 
a  category  of  34  facilities;  63  facilities 
from  a  category  of  255  facilities;  13 
facilities  from  a  category  of  99  facilities, 
etc.  As  a  consequence,  each  of  the  28 
facilities  sampled  trom  the  category  of 
34  facilities  represents  1.2143  facilities 
(34  +  28  =  1.2143);  each  of  the  63 
facilities  sampled  from  the  category  of 
255  represents  4.0476  facilities  (255  + 
63  =  4.0476);  and  each  of  the  13 
facilities  sampled  from  the  category  of 
99  represents  7.6154  facilities  (99  +  13 
=  7.6154),  etc.  These  numbers  (12143. 
4.0476,  7.6154,  etc.)  are  the  statistical 
weighting  values  (or  weights)  to  be 
applied  to  each  facility  in  each  of  the  12 
categories  for  analysis  of  the  collected 
data  (such  as  waste  quantities).  For  a 
detailed  description  of  our  statistical 
methodology  and  stratification  process, 
see  "Supporting  Statement — 
Information  Collection  Request  for  Paint 
Manufacturing  Industry  Waste  Survey, 
Part  B"  which  was  submitted  to  the 
OMB  as  part  of  the  ICR  for  review  and 
approval,  and  the  listing  background 
-document  available  in  Che  public  docket 
for  this  proposed  rule. 

e.  Conducting  The  Survey  and 
Analyzing  The  Results.  Using  this 
stratified  random-sampling  scheme,  we 
distributed  the  questionnaires  in 


February  and  March  of  2000  to  a  total 
of  299  facilities  out  of  the  sampling 
population  of  884  from  the  Dun  & 
Bradstreet  database  that  we  identified  as 
the  potentially  impacted  paint 
manufacturing  facilities  in  the  United 
States. 

Of  the  299  questionnaires  we 
distributed,  292  facilities  responded  to 
the  questionnaires.  We  found  that  in 
1998,  187  of  the  survey  respondents 
manufactured  paint  products  of  interest 
to  this  listing  determination.  Thirty  six 
of  these  187  facilities  identified 
themselves  as  paint  manufacturers,  but 
in  1998  did  not  generate  or  dispose  of 
any  of  the  waste  residuals  within  the 
scope  of  the  questioiuiaire  because  they 
recycled  or  reused  all  paint  residuals  as 
feedstock  in  their  manufacturing 
processes. B  The  other  151 
manufacturing  facilities  generated  one 
or  more  of  the  waste  residuals  of 
concern.  They  provided  information  on 
their  waste  generation  and  management 
practices.  Most  of  these  151 
manufacturing  facilities  also  reused 
their  waste  residuals  on-site  to  some 
extent,  either  as  feedstock  in  the  paint 
production  or  as  an  ongoing  cleaning 
solution.  The  remaining  respondents 
identified  themselves  as  either  a  paint 
sales  agent,  a  non-paint  manufacturer,  a 
non-paint  manufacturer  until  after  1998, 
no  longer  a  paint  manufacturer,  or  a 
paint-related  manufacturer  not  under 
the  scope  of  the  questionnaire.  Table 
II.H.-l  provides  a  summary  of  the 
number  of  potential  paint 
manufacturing  facilities  selected  frtim 
the  Dun  &  Bradstreet  database,  the 
number  of  facilities  surveyed,  the 
number  of  facilities  responded,  and  the 
number  of  paint  manufacturing  facilities 
of  interest  found,  in  each  category  of 
facilities. 


Table  II.H.-1.— Summary  of  The  Numbers  of  Potential  Paint  Manufacturing  Facilities  Selected,  Surveyed, 

Responded  and  Paint  Manufacturing  Facilities  Found 


Facility  category 


Jirge,  2851-01,  and  TRI  

itedium,  2851-01,  and  TRI 

Small.  2851-01,  and  TRI 

^rge,  2851-01,  and  non-TRI  ... 
itedlum,  2851-01,  and  non-TRI 
small,  2851-01,  and  non-TRI  ... 

jrge,  2851-02.  and  TRI  

i^edium,  2851-02,  and  TRI 


Number  of 
selected 
Dun  &  Brad- 
street facili- 
ties in 
category 


2 
0 
6 

34 
62 

379 
0 
0 


Number  of 
randomly 
sampled  fa- 
cilities In 
category 


2 

0 

6 

28 

48 

77 

0 

0 


Number  of 
sun/ey  re- 
spondents 
in  category 


2 

0 

6 

28 

47 

75 

0 

0 


Numt>er  of 
within-scope 
paint  manu- 
facturers 
found  in 
category 


2 

0 

6 

17 

42 

44 

0 

0 


' Steel,  Robert  G.D.  and  )aines  H.  Torrie, 
Principles  and  Procedures  of  Statistics:  A 
liiometrical  Approach."  1980.  Second  Edition. 
I  t4cGraw-Hill,  Inc. 


*  As  stated  in  the  questionnaire  instructions, 
focilities  were  not  required  to  report  on  any  of  the 
residuals  that  are  used  directly  without  reclamation 
as  ingredients  in  manufacturing  processes  to  make 
new  products:  or  used  directly  as  effective 


substitutes  for  commercial  products;  or  returned 
directly  to  the  original  process  from  which  they  are 
generated  as  a  substitute  for  raw  feed  stock.  These 
residuals  are  excluded  from  the  definition  of  solid 
waste.  See  40  CFR  261.2. 
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Table  II.H.-1.— Summary  of  The  Numbers  of  Potential  Paint  Manufacturing  Facilities  Selected,  Surveyed, 

Responded  and  Paint  Manufacturing  Facilities  Found— Continued 


Facility  category 


Small,  2851-02,  and  TRI  

Large.  2851-02,  and  non-TRI  .. 
Medium,  2851-02,  and  non-TRI 
Small,  2851-02,  and  non-TRI  .. 

Total  number  of  facilities  ... 


Number  of 
selected 
Dun  &  Brad- 
street  facili- 
ties in 
category 


7 

23 

47 

324 


884 


Number  of 
randomly 

sampled  fa- 
cilities in 
category 


7 
22 
34 
75 


299 


Numt}er  of 
survey  re- 
spondents 
in  category 


7 
22 
34 
71 


292 


Numt)er  of 
witfiin-scope 
paint  manu- 
facturers 
found  in 
category 


7 
U 
24 
31 


187 


We  believe  the  Dun  &  Bradstreet 
database  properly  represents  the  paint 
manufacturing  universe 
(notwithstanding  the  database 
inevitably  includes  some  out-of-scope 
operations  also  listed  under  SIC  2851). 
We  used  sound,  widely  accepted 
statistical  methods  to  construct  our 
stratified  random-sample  covering  the 
variety  of  paint  manufacturing  types, 
paint  production  wastes,  and  waste 
management  practices  of  interest  to  this 
listing  determination.  Therefore,  we 
believe  the  survey  results  are 
representative  of  the  paint 
manu&cturing  facilities  in  the  sampling 
population  as  well  as  the  universe  of 
paint  manufacturers  of  interest. 
Furthermore,  based  on  our  sample 
quality  review,  data  analysis,  and 
intensive  follow-up  with  survey 
respondents,  we  believe  that  the  data 
collected  from  the  187  survey 
respondents  are  valid  and  reliable. 
Nevertheless,  we  specifically  request 
data  with  which  to  evaluate  our 
assumption  that  the  Dim  &  Bradstreet 
database  properly  represents  the  paint 
manufactming  universe,  as  well  as 
comments  on  our  approach  to  sampling 
and  extrapolation  of  sampling  results. 

We  used  survey  data  in  three  forms: 
(1)  Direct  survey  responses  representing 
only  the  surveyed  population;  (2) 
weighted  data  to  extrapolate  to  the 
sampling  population;  and  (3)  data 
extrapolated  to  the  universe  of  paint 
manufacturing. 

We  used  survey  responses  directly 
when  data  extrapolation  to  the  sampling 
population  or  the  paint  imiverse  would 
not  be  necessary,  such  as  the  patterns  of 
waste  management  practices  (see 
Section  III.D). 

As  previously  discussed,  we  derived 
independent  weighting  values 
corresponding  to  the  number  of 
facilities  represented  by  each  surveyed 
facility  in  each  category.  If  the  total 
quantities  of  a  certain  residual  generated 
by  Category  X  facilities  with  a  weight  of 
3.629  were  2.000  tons  and  by  Category 


Y  facilities  with  a  weight  of  8.8571  were 
1,000  tons,  and  if  facilities  in  the  other 
categories  did  not  report  any,  then  the 
combined  residual  quantities  generated 
by  the  entire  sampling  population  of 
884  can  be  calculated  as  2,000  tons  x 
3.629  +  1,000  tons  x  8.8571  =  16,115 
tons.  We  used  weighted  waste  quantities 
or  volumes  to  represent  the  waste 
voliunes  sent  from  each  facility  in  the 
sampling  population  to  a  particular 
management  practice  for  input  to  our 
national  risk  modeling  analysis.  See 
discussions  in  Sections  III.D  and  E. 

Overall,  64%  (i.e.,  187  +  292)  of  the 
292  respondents  are  paint 
manufacturing  facilities  of  interest  to 
this  rulemaking.  Proportionally,  there 
should  be  566  paint  manufacturing 
facilities  in  the  sampling  population  of 
884  (from  the  Dim  &  Bradstreet 
database).  As  explained  earlier,  because 
there  is  no  comprehensive,  single  listing 
of  all  paint  manufactiuing  facilities,  we 
relied  on  a  number  of  data  sources  to 
estimate  that  there  are  972  paint 
manufacturers.  This  estimate  of  972 
paint  manufacturers  in  the  imiverse  was 
derived  from  the  total  number  of  paint 
manufacturing  facilities  of  interest  (187) 
fcmd  from  the  survey,  by  extrapolating 
through  the  percentages  of  SIC  2851 
facilities  in  the  Dun  &  Bradstreet 
database  that  are  represented  by  the  187 
facilities.  For  a  more  detailed  analysis, 
see  the  listing  background  document  in 
the  public  docket  for  this  proposed  rule. 

To  estimate  the  total  waste  generation 
by  the  entire  population  of  U.S.  paint 
manufacturers  (or  universe),  weighted 
data  from  the  survey  (representing  the 
quantities  generated  by  the  566  paint 
manufacturing  facilities  in  the  sampling 
population,  as  described  above)  is 
extrapolated  using  a  multiplier  of 
1.7173  (=  972  +  566).  For  example,  if  the 
total  quantities  of  a  certain  residual 
generated  by  the  566  paint 
manufacturing  facilities  in  the  sampling 
population  were  calculated  as  16,115 
tons,  the  universe  waste  quantities  of 
this  residual  would  become  16,115  tons 


X  1.7173  =  27,674  tons.  We  used  such 
extrapolated  universe  waste  quantities 
for  our  waste  treatment  and 
management  capacity  analysis  (see 
Section  VI.E)  and  economic  impacts 
analysis  (see  Section  DC.E).  In  general, 
these  extrapolated  figures  appear 
consistent  with  data  in  the  Biennial 
Report  System  (see  the  Economic 
Assessment  in  the  docket  for  today's 
proposed  rule). 

f.  Meeting  Our  Objectives  for  The 
Survey.  We  believe  our  statistical 
stratified  random-sampling  survey 
collected  data  are  representative  of  the 
paint  manufacturing  industry  in  the 
United  States,  and  that  the  responses 
provided  sufficient  data  for  our  use  in 
making  this  listing  determination.  We 
realize  that  uncertainties  exist  in  our 
survey.  There  is  uncertainty  in  the  exact 
number  of  the  U.S.  paint  manufacturing 
facilities.  In  addition,  despite  our 
quality  assurance  reviews,  there  could 
still  be  data  source  or  sampling  errors  as 
in  any  other  sampling  or  even  census 
surveys.  For  instance,  some  facilities 
might  have  entered  inaccurate 
information  inadvertently.  Nevertheless, 
we  have  used  our  best  efforts  to  collect 
representative  data.  By  employing  a 
statistically  representative  stratification/ 
categorization  approach  aimed  at 
surveying  all  types  of  manufacturing 
facilities  and  their  waste  streams,  our 
unequal  sampling  survey  (higher 
percentages  of  facilities  were  surveyed 
for  some  categories  of  large  and  medium 
facilities)  actually  enhanced  the  chance 
of  identifying  the  rare  waste 
management  activities  practiced  by  the 
paint  manufacturing  industry  and  in 
turn  increased  survey  precision.  This 
approach  is  reasonable  and  an 
acceptable  statistical  tool  to  ensure  the 
best  possible  coverage. 

Our  subsequent  statistical  re-analysis 
of  the  questionnaire  returns  indicated 
that  we  achieved  satisfactory  statistical 
probabilities  for  finding  a  waste 
management  activity  used  by  one  in  20 
facilities.  The  final  probabilities 
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achieved  are  discussed  in  the  listing 
background  document  in  the  public 
docket  for  this  proposed  rule.  In  short, 
the  probabilities  achieved  for  two 
categories  of  paint  manufacturing 
facilities,  85%  and  86.2%,  were  under 
90%.  while  the  probabilities  achieved 
for  the  other  categories  ranged  from 
91.7%  to  100%.  More  importantly,  the 
survey  successfully  captured  a  wide 
variety  of  intermediate  and  final  waste 
management  practices  of  most  interest 
as  discussed  in  Section  m.D.  Therefore, 
we  believe  we  have  made  a  reasonable 
effort  to  identify  all  management 
practices  and  that  we  have  met  the 
objective  of  our  sampling  survey 
designed  for  this  listing  determination. 

m.  Approach  Used  in  This  Proposed 
Listing 

A.  Summary  of  Today's  Action 

In  listings  promulgated  by  EPA,  we 
typically  describe  the  scope  of  the 
listing  in  terms  of  the  waste  material 
and  the  industry  or  process  generating 
the  waste.  However,  in  today's  rule  we 
are  proposing  to  use  the  recently 
developed  "concentration-based" 
approach  for  listing  paint  manufacturing 
wastes.  This  approach  was  originally 
proposed  for  wastes  generated  by  the 
,  Dyes  and  Pigments  industry  (64  FR 
40192  of  July  23.  1999).  In  a 
concentration-based  listing,  a  waste 
would  be  hazardous  unless  a 
determination  is  made  that  it  does  not 
contain  any  of  the  constituents  of 
concern  at  or  above  specified  levels  of 
concern.  This  approach  draws  from  the 
concept  of  the  toxicity  characteristic  to 
define  a  hazardous  waste  based  on 
concentration  levels  of  key  constituents 
in  the  wastes.  We  describe  this  concept 
in  detail  later  in  this  notice. 

We  are  proposing  two  hazardous 
waste  listings  for  paint  manufacturing 
waste  solids,  K179  and  for  liquids, 
K180.  If  you  generate  paint 
manufacturing  wastes  from  tank  and 
equipment  cleaning  operations  that  use 
solvents,  water,  and/or  caustic;  emission 
control  dusts;  wastewater  treatment 
sludges;  or  off-specification  product,  as 
specified  in  each  listing  description, 
you  would  need  to  determine  whether 
your  waste  contains  any  of  the 
constituents  of  concern  identified  for 
each  listing  at  a  concentration  equal  to 
or  greater  than  the  hazardous 
concentration  level  set  for  that 
constituent.  However,  the  liquid  K180  is 
a  contingent  listing.  If  your  waste 
liquids  are  managed  exclusively  in 
tanks  or  containers  prior  to  discharge  to 
a  POTW  or  under  an  NPDES  permit, 
your  waste  would  not  be  subject  to  the 
listing,  and  you  would  not  need  to  make 


a  hazardous  waste  determination  for 
those  wastes.  We  believe  that  under  this 
proposed  contingent  listing  approach, 
the  vast  majority  of  waste  liquids  would 
not  pose  unacceptable  risks  and  would 
not  be  subject  to  the  listing.  The 
approach  is  discussed  in  detail  in 
Section  IV.  The  proposed  listing 
descriptions  are  as  follows: 

•  K179 — Paint  manufacturing  waste  solids 
generated  by  paint  manufacturing  facilities 
that,  at  the  point  of  generation,  contain  any 
of  the  constituents  identified  in  paragraph 
(b)(6)(iii)  of  this  section  at  a  concentration 
equal  to  or  greater  than  the  hazardous  level 
set  for  that  constituent  in  paragraph  (b)(6)(iii) 
of  this  section.  Paint  manufacturing  waste 
solids  are:  (1)  Waste  solids  generated  from 
tank  and  equipment  cleaning  operations  that 
use  solvents,  water  and/or  caustic;  (2) 
emission  control  dusts  or  sludges;  (3) 
wastewater  treatment  sludges;  and  (4)  off- 
specification  product.  Waste  solids  derived 
from  the  management  of  K180  by  paint 
manufacturers  would  also  be  subject  to  this 
listing.  Waste  liquids  derived  from  the 
management  of  K179  by  paint  manufacturers 
are  not  covered  by  this  listing,  but  such 
liquids  are  subject  to  the  KlBO  Hsting.  For  the 
purposes  of  this  listing,  paint  manufecturers 
are  defined  as  sptecified  in  paragraph  (b)  of 
this  section. 

•  K180 — Paint  manufacturing  waste 
liquids  generated  by  paint  manufacturing 
facihties  that,  at  the  point  of  generation, 
contain  any  of  the  constituents  identified  in 
paragraph  (b)(6)(iii)  of  this  section  at  a 
concentration  equal  to  or  greater  than  the 
hazardous  level  set  for  that  constituent  in 
paragraph  (b)(6)(iii)  of  this  section  unless  the 
wastes  are  stored  or  treated  exclusively  in 
tanks  or  containers  prior  to  discharge  to  a 
POTW  or  under  a  NPDES  permit.  Paint 
manufacturing  liquids  are  generated  from 
tank  and  equipment  cleaning  operations  that 
use  solvents,  water,  and/or  caustic.  Waste 
liquids  derived  from  the  management  of 
K179  by  paint  manufacturers  would  also  be 
subject  to  this  listing.  Waste  solids  derived 
from  the  management  of  K180  by  paint 
manufacturers  are  not  covered  by  this  listing, 
but  such  solids  are  subject  to  the  K179 
listing.  For  the  purposes  of  this  listing,  paint 
manufacturers  are  defined  as  specified  in 
paragraph  [b)  of  this  section. 

Due  to  the  uncertainties  in  our  assessment 
of  the  management  of  paint  manufacturing 
waste  liquids  in  surface  impoundments,  we 
are  seriously  considering  an  alternative 
proposal  not  to  list  paint  manufacturing 
waste  liquids.  We  describe  this  alternative 
and  our  reasoning  for  this  option  later  in  this 
notice  (see  Section  IV.D).  The  following 
discussion  describes  the  approach  we  are 
proposing  if  KlBO  is  listed. 

If  you  generate  any  of  these  paint 
manufacturing  wastes  that  you  currently 
believe  are  characteristically  hazardous 
or  subject  to  another  hazardous  waste 
listing,  you  would  still  need  to 
determine  whether  your  waste  is  a  listed 
hazardous  waste  under  K179  or  K180 
(unless  as  noted  above  you  are  not 


subject  to  K180  because  your  wastes  are 
managed  exclusively  in  tanks  or 
containers  and  then  discharged  to  a 
POTW  or  under  an  NPDES  permit).  We 
are  proposing  that  all  generators  could 
use  knowledge  of  the  waste  to  make  an 
initial  determination  as  to  whether  any 
of  the  regulated  constituents  are  present 
in  the  waste.  If  you  determine  that  none 
of  the  constituents  are  present  in  your 
wastes  at  the  point  of  generation,  then 
you  would  have  no  further  obligation 
for  determining  whether  or  not  your 
wastes  are  K179  or  K180  listed 
hazardous  wastes  (assuming  the 
regulated  constituents  are  in  fact  not 
present  in  your  wastes).  If  you 
determine  that  any  of  the  constituents 
are  present  in  your  waste,  then  we  are 
proposing  that  you  must  either  use  a 
two-tiered  approach  (see  Section  V.C  for 
description)  to  determine  whether  the 
constituent  concentrations  in  your 
waste  are  below  the  concentration  levels 
in  the  listing  or  assume  that  your  wastes 
are  hazardous  at  the  point  of  generation. 
Under  the  proposed  two-tiered 
approach,  if  your  total  projected  annual 
generation  of  paint  manufacturing  f^aste 
solids  is  over  40  metric  tons,  and/or 
over  100  metric  tons  of  paint 
manufacturing  waste  liquids,  you  would 
need  to  test  your  wastes  annually  to 
determine  whether  concentration  levels 
are  below  the  listing  concentrations.  If 
your  wastes  remained  nonhazardous  for 
three  consecutive  years  of  testing  and 
you  have  no  significcuit  changes  to  your 
product  and/or  manufacturing  or 
treatment  processes,  the  annual  testing 
requirement  would  be  suspended.  If  you 
made  significant  changes  to  product 
and/ or  manufacturing  or  treatment 
processes,  the  annual  testing 
requirements  would  be  reinstated.  If 
your  projected  annual  waste  generation 
is  below  these  volumes,  you  would  have 
the  option  of  either  using  knowledge  of 
the  waste  or  testing  to  determine 
whether  constituent  concentrations  are 
below  the  Usting  concentrations.  If  any 
constituent  is  present  at  or  above  the 
concentration  level,  then  your  waste  is 
hazardous  waste.  We  are  proposing  that 
generators  with  annual  waste  generation 
exceeding  40  metric  tons  of  solids  and/ 
or  100  metric  tons  of  liquids  keep 
limited  records  on-site. 

If  your  wastes  meet  the  listing 
description,  they  would  be  subject  to  all 
applicable  RCRA  subtitle  C  hazardous 
waste  requirements,  including  LDR 
requirements.  This  means  that  any 
characteristically  hazardous  wastes  or 
wastes  hazardous  under  other  listing 
codes  (for  example  F  codes)  that  are 
determined  to  be  hazardous  under  these 
listings  would  also  be  subject  to 
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treatment  requirements  for  K179  and 
K180,  in  addition  to  any  other 
applicable  treatment  requirements. 

There  are  several  differences  in  the 
way  flie  "derived  from"  rule  (40  CFR 
261.3(c)(2){i)  would  be  applied  to  these 
wastes  that  have  one  or  more 
constituents  above  the  proposed  risk- 
based  levels.  Residues  from  the 
treatment  of  solid  K179  wastes  are  no 
long  hazardous  wastes  if  their 
constituent  concentrations  are  below  the 
concentration  levels  for  K179.  However, 
these  treatment  residues  would  still  be 
subject  to  all  LDR  requirements.  As 
explained  in  Section  FV,  liquid  K180 
wastes,  however  remain  subject  to  the 
derived  from  rule.  Also,  the  listing 
descriptions  make  it  clear  that  if  a  liqiiid 
is  generated  from  the  onsite 
management  of  the  solid  K179  waste,  it 
is  no  longer  subject  to  the  K179  listing, 
rather  it  is  subject  to  the  K180  listing. 
If  a  solid  is  generated  from  the  onsite 
management  of  the  liquid  KlBO  waste, 
it  is  no  longer  subject  to  the  KlBO 
listing,  rather,  it  is  subject  to  the  K179 
listing.  Once  K179  or  K180  wastes  are 
sent  offsite  waste  codes  do  not  change. 
These  provisions  are  discussed  in 
Section  IV.F. 

B.  What  Is  a  Concentration-Based 
Listing? 

A  concentration-based  listing 
specifies  constituent-specific  levels  in  a 
waste  that  cause  the  waste  to  become  a 
listed  hazardous  waste.  In  this  proposed 
rule,  we  identify  constituents  of  concern 
likely  to  be  present  in  solvent,  water, 
and/or  caustic  cleaning  residuals; 
wastewater  treatment  sludges;  emission 
control  dust  or  sludges;  and  off- 
specification  products  and  which  may 
pose  a  risk  above  specified 
concentration  levels.  Using  risk 
assessment  tools  developed  to  support 
our  hazardous  waste  identification 
program,  we  assessed  the  potential  risks 
associated  with  the  constituents  of 
concern  in  plausible  waste  management 
scenarios.  From  this  analysis,  we 
developed  "listing  concentrations"  for 
each  of  the  constituents  of  concern  in 
the  waste  categories  listed  above. 

If  you  generate  any  paint 
manufacturing  waste  liquids  or  solids 
addressed  by  this  proposed  rule, 
including  any  listed  or  characteristically 
hazardous  wastes,  you  would  be 
required  either  to  determine  whether  or 
not  your  waste  is  hazardous  or  assume 
that  it  is  hazardous  as  generated  under 
today's  proposed  K179  and  K180 
listings.  We  are  proposing  that  you  must 
make  a  determination  whether  your 
waste  is  a  listed  hazardous  waste 
through  process  knowledge  or  by 
determining  representative 


concentrations  for  the  constituents  of 
concern  in  your  waste  through  sampling 
and  analyses  (depending  on  the 
volumes  of  hazardous  waste  and 
nonhazardous  waste  within  the  scope  of 
this  listing  that  you  generate  each  year). 
You  can  use  process  knowledge  to 
demonstrate  that  the  constituents  of 
concern  are  not  present  in  your  waste. 
Your  waste  woidd  be  a  listed  hazardous 
waste  if  it  contains  any  of  the 
constituents  of  concern  at  a 
concentration  equal  to  or  greater  than 
the  hazardous  concentration  identified 
for  that  constituent.  The  detailed 
descriptions  of  the  steps  you  would  be 
required  to  follow  to  implement  the 
concentration-based  listing  are 
described  later  in  this  proposed  rule. 

C  Why  Is  a  Concentration-Based 
Approach  Being  Used  for  This  Listing? 

Thousands  of  constituents,  also 
referred  to  as  paint  raw  materials  or 
ingredients,  are  used  in  paint 
formulations.^  At  the  same  time,  there 
are  a  number  of  chemicals  that  are  very 
widely  used  in  many  different  types  of 
paints.  Because  paints  are  produced  in 
batch  processes  that  generally  do  not 
involve  chemical  reactions  among  the 
raw  materials,  the  finished  paint  and 
wastes  consist  of  a  mixture  of  the 
different  raw  materials.  Faint 
production  wastes  can  also  contain 
constituents  used  for  tank  cleaning  and 
other  maintenance  operations.  As  a 
result,  it  is  streiightforward  for  a 
manufacturer  to  know  what  constituents 
are  likely  to  be  present  in  his  wastes. 

Taking  these  facts  into  accoimt,  a 
concentration-based  approach  to  listing 
paint  production  wastes  as  hazardous 
has  a  number  of  advantages.  We  can  use 
the  approach  to  focus  more  narrowly  on 
ingredients  that  are  likely  to  be  widely 
used  in  paint  formulations  and  that  are 
likely  to  pose  risks  to  human  health  and 
the  environment.  A  concentration-based 
approach  allows  generators  to  evaluate 
the  variable  wastes  they  generate 
individually  for  hazard,  so  only  the 
truly  hazardous  wastes  are  listed.  This 
can  place  less  biu'den  on  paint 
manufacturers  than  a  traditional  listing 
that  brings  entire  waste  streams  into  the 
hazardous  waste  system,  regardless  of 
the  characteristics  of  wastes  generated 
by  individual  generators.  The  level  of 
any  burden  reduction  depends  on  the 
costs  of  testing  and  the  amoimt  and  type 
of  wastes  generated  by  a  given  facility. 
This  approach  is  protective  because  it 


•Paint  and  Coating  Raw  Materials.  1996.  Michael 
and  Irene  Ash,  Synapse  Information  resources, 
Gower  Publishing  Ltd.  lists  more  than  1 1 ,000  trade 
names  and  generic  raw  materials  from  1300 
manufecturers  that  are  available  for  use  in  paints. 


relies  on  concentration  levels 
specifically  set  to  protect  hiunan  health. 
Finally,  a  concentration-based  listing 
approach  may  provide  an  incentive  for 
hazardous  waste  generating  facilities  to 
modify  their  manufacturing  processes  or 
treat  their  wastes.  For  example,  if  a 
manufacturer  has  a  listed  hazardous 
waste  based  on  constituent-specific 
concentration  levels  established  by  EPA, 
he  also  knows  that  if  the  concentration 
levels  are  reduced  below  the  regulatory 
level  due  to  raw  material  substitution  or 
process. change,  the  waste  would  not  be 
regulated  as  listed  hazardous  waste. 
Therefore,  the  generator  may  decide  to 
substitute  raw  materials  in  order  to 
generate  a  nonhazardous  waste 
(assimiing  that  the  waste  does  not  carry 
any  other  listed  or  characteristic 
hazardous  waste  codes).  This  approach 
encourages  waste  minimization  and 
reduced  use  of  toxic  constituents,  goals 
of  both  RCRA  and  the  Pollution 
Prevention  Act  of  1990  (42  U.S.C.  13101 
et  seq..  Pub.  L.  101-508,  November  5, 
1990). 

RCRA,  section  1003  states  that  one 
goal  of  the  statute  is  to  promote 
protection  of  human  health  and  the 
environment  and  to  conserve  valuable 
material  and  energy  resources  by 
"minimizing  the  generation  of 
hazardous  waste  and  the  land  disposal 
of  hazardous  waste  by  encouraging 
process  substitution,  materials  recovery, 
properly  conducted  recycling,  and  reuse 
and  treatment."  Section  1003  fiulher 
provides  that  it  is  a  national  policy  of 
the  United  States  that,  whenever 
feasible  the  generation  of  hazardous 
waste  is  to  be  reduced  or  eliminated  as 
expeditiously  as  possible. 

The  Pollution  Prevention  Act  of  1990 
provides  a  hierarchy  of  approaches. 
Pollution  should  be  prevented  or  ^ 

reduced;  pollution  that  cannot  be 
prevented  should  be  recycled  or  reused 
in  an  environmentally  safe  manner; 
pollution  that  cannot  be  prevented/ 
reduced  or  recycled  should  be  treated; 
and  disposal  or  release  into  the 
environment  should  be  chosen  only  as 
a  last  resort.  If  EPA  provides  a 
concentration-based  target  in  the  listing, 
generators  would  have  the  regidatory 
and  economic  incentive  to  meet  the 
reduced  levels. 

Alternatively,  we  could  have 
attempted  to  collect  more  information 
on  these  specific  wastes  to  support  the 
traditional  listing  approach,  i.e.,  without 
any  concentration  limits.  However,  such 
a  data  collection  effort  would  have  been 
difficult  due  to  the  large  nimiber  of 
paint  production  facilities,  coupled  with 
the  wide  variety  of  individual  paint 
products  and  the  potential  variability  in 
waste  characteristics.  Considering  the 
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extensive  sampling  effort  that  this 
would  require,  and  the  relatively  small 
quantities  of  wastes  produced  by 
individual  paint  facilities,  we  do  not 
feel  that  such  an  effort  was  justified. 

D.  How  Did  the  Agency  Use  the  Sunrey 
Results  for  This  Proposed  Listing 
Determination? 

We  used  the  3007  survey  data  for 
several  purposes:  (1)  To  provide  the 
information  for  a  general  assessment  of 
the  paint  and  coating  industry's  waste 
generation  and  management  practices; 
(2)  to  identify  plausible  waste 
management  scenarios  that  are  the  basis 
for  our  risk  assessment  and  listing 
determination;  and  (3)  to  serve  as  the 
data  input  for  risk  modeling  parameters 
such  as  waste  types  and  amounts  sent 
to  specific  management  practices. 

This  section  primarily  addresses  the 
survey  residts  as  a  basis  for  choosing 
plausible  management  scenarios  for  risk 
assessment  and  listing  determinations 
and  for  selecting  data  for  input  to  our 
risk  modeling  parameters.  In  addition, 
we  used  the  siu^ey  data  for  our  land 
disposal  restrictions  treatment  capacity 
analysis  and  for  our  economic  impact 
analysis  discussed  in  sections  VI  and  IX. 

1.  General  Assessment  of  the  Paint 
Industry's  Waste  Generation  and 
Management  Practices 

Our  first  step  was  to  characterize  the 
U.S.  paint  and  coating  industry's 
generation  and  management  practices. 
We  considered  a  series  of  questions, 
such  as:  how  much  waste  was  generated 
in  1998;  of  that  total,  how  much  was 
RCRA  hazardous  waste  and 
nonhazardous  waste;  what  tjrpes  of 
waste  were  generated;  and  how  were 


these  wastes  managed?  Table  in.I>-l 
captiues  the  weighted  quantities  of 
wastes  within  the  scope  of  this  listing 
reported  by  facilities  completing  the 
3007  survey.  See  Section  n.H  for  a 
discussion  of  the  weighting  process. 
With  respect  to  total  amounts  of  waste 
generated  our  analysis  showed  the 
following: 

•  We  extrapolated  from  our  estimated  566 
paint  and  coating  manufacturers  in  the 
sampling  population  of  884  to  estimate  that 
there  are  972  paint  and  coating 
manufacturers,  as  explained  in  Section  D, 
H(e).  Out  of  these  972,  we  estimate  that  about 
600  facilities  annually  generate  about 
107,000  metric  tons  of  hazardous  and 
nonhazardous  waste  within  the  scope  of  this 
listing.  >° 

•  About  36  percent  of  paint  manufacturing 
wastes  are  already  RCRA  hazardous  wastes, 
while  64  percent  are  currently  nonhazardous. 

•  A  few  paint  manufacturers  produce  the 
majority  of  the  waste.  Ten  percent  of 
manufacturers  generating  waste  potentially 
within  the  scope  of  this  listing  generate  about 
80  percent  of  the  total  amount  of  waste;  and 
two  percent  of  the  manufacturers  generate 
about  50  percent  of  the  total  waste. 
Approximately  half  of  paint  manufacturers 
generate  less  than  five  metric  tons  of  waste 
per  year. 

•  Paint  manufacturers  mainly  generate  five 
types  of  nonhazardous  waste  liquids  and 
waste  solids:  wash  water  cleaning  liquid, 
washwater  cleaning  sludge,  wastewater 
treatment  sludge,  emission  control  dust  and 
off-specification  product.  As  shown  in  Table 
III.D-2,  these  five  waste  types  account  for 
over  99%  of  all  nonhazardous  waste 
generated  in  1998. 

•  About  27  percent  of  the  manufacturers 
do  not  generate  any  waste — all  their  waste 
liquids  and  waste  solids  are  recycled  back 
into  paint  production  processes. 

After  a  thorough  review  of  the  data 
and  other  general  observations  about  the 


paint  industry  generation  and 
management  practices,  we  focused 
further  analyses  only  on  nonhazardous 
wastes.  We  believe  that  this  approach  is 
appropriate  because  hazardous  paint 
manufactiuing  wastes  are  currently 
managed  according  to  RCRA  Subtitle  C 
regulatory  controls.  From  our  survey  of 
the  industry,  we  found  that  about  36% 
of  the  paii)t  manufactiuing  wastes  were 
coded  and  managed  as  listed  or 
characteristically  hazardous  waste.  The 
listed  wastes  typically  carried  a  code  for 
solvent  wastes  (FOOl  through  F005),  and 
characteristic  wastes  usually  exhibited 
the  characteristic  of  ignitability  or 
toxicity.  Based  on  available  data  from 
the  survey,  we  believe  that  listed  or 
characteristically  hazardous  waste  are 
being  properly  managed  imder  RCRA. 
The  data  supplied  volimtarily  by  survey 
respondents  that  we  have  on  constituent 
concentrations  in  wastes  classified  as 
nonhazardous  show  that  the 
concentrations  of  TC  constituents  are 
well  below  the  TC  levels.  By  narrowing 
the  scope  of  our  analysis  to  include  only 
nonhazardous  wastes,  we  were  able  to 
concentrate  risk  assessment  and 
subsequent  listing  decisions  on  the 
wastes  that  may  not  already  be  managed 
in  a  way  that  adequately  protects  or 
minimizes  threats  to  human  health  and 
the  environment.  However,  this 
proposed  listing  would  apply  to  any 
paint  manufacturing  waste  generated  by 
the  paint  manufacturers  from  tank  and 
equipment  cleaning  operations  that  use 
solvents,  water  and/or  caustic;  emission 
control  dust;  waste  treatment  sludges 
and  off-specification  production  waste 
regardless  of  how  the  waste  has  been  or 
is  currendy  being  managed. 


Table  III.D-1.— Paint  Manufacturing  Wastes  Generated  in  1998 


Weighted  waste  quantities 
(metric  tons) 


Paint  manufacturing  waste  catego(y 


Solvent 

cleaning 

waste 


Water  and/ 

or  caustic 

cleaning 

waste 


Wastewater 

treatment 

sludge 


Emission 

control  dust/ 

sludges 


OH-speci- 
fication 
product 


Total 


Hazardous 

Nonhazardous 

Hazardous  and  Nonhazardous 


18507 

39 

18546 


1047 
34098 
35145 


0 
1490 
1490 


39 
1972 
2011 


3029 
1948 
4977 


22622 

39547 
62169 


'^  Note  that  we  used  weighted  waste  quantities  in 
our  risk  assessments  (explained  in  Section  n.H(e)), 


because  the  weighted  quantities  are  directly  derived 
from  our  survey  data  and  we  are  more  certain  these 


waste  quantities  represent  the  true  distributioo  of 
the  sampled  population. 
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Table  lll.D-2.— Nonhazardous 

Pmht  Manufacturing  Waste  Liq- 
uids AND  Solids  Generated  in 
1998 


Weighted 

waste 

quantity 

(metric  tons) 

Nonhazardous  Waste  Liquids: 

Solvent  Cleaning  Liquid  

Washwater  Cleaning  Liquid  .. 
Caustic  Cleaning  Liquid  

4 

31.036 

66 

Total  Nonhazardous  Liq- 
uids   

31,106 

Nonhazardous  Waste  Solids: 

Solvent  Cleaning  Sludge  

Washwater  Cleaning  Sludge 

Caustic  Cleaning  Sludge  

Wastewater  Treatnient 

Sludge  

Emission  Control  Dust  

'  Emission  Control  Sludge  

Otf-Specitication  Product  

35 

2990 

6 

1490 

1972 

0 

1948 

Total  Nonha7ardous  Waste 
Solids , 

8441 

2.  Management  Scenarios  Currently 
Used  at  Paint  Facilities  and  Our 
Selection  of  Waste  Management 
Scenarios  for  Risk  Assessment  Modeling 

This  section  simunarizes  our  findings 
and  conclusions  concerning  current 
paint  manufacturing  practices  for 
nonhazardous  waste  management;  the 
plausible  waste  management  scenarios 
that  we  chose  to  model  for  the  risk 
assessment;  and  why  we  did  not  model 
certain  management  practices.  We  also 
explain  how  we  selected  siu^ey  data 
from  waste  types  and  quantities  going  to 
specific  management  practices  for  risk 
modeling  parameters.  This  entire 
section  presents  weighted  survey  data 
(See  Section  n.H(e)),  unless  otherwise, 
noted.  We  believe  that  the  weighted 
data  that  is  derived  from  the  responses 
of  the  estimated  566  paint 
manufacturing  facilities  most  closely 
represents  the  distribution  of  actual 
paint  facility  waste  quantities  managed 
at  individual  waste  management  imits  at 
the  884  facilities  in  the  sampling 
population,  which  we  assume  are 
representative  of  the  universe  of  affected 
paint  manu&cturers.  Table  III.D-2 
siunmarizes  non-hazardous  waste 
liquids  and  solids  generation. 

We  chose  to  model  four  waste 
management  scenarios  based  upon  our 
review  of  the  ciurent  waste  handling 
practices  reported  in  the  survey  and  the 
plausibility  that  these  scenarios 
represent  actual  practices  that  are  used 
or  could  be  used  by  the  paint  industry 
for  disposal  of  paint  manufacturing 
wastes.  The  scenarios  that  we  chose  are 


waste  solids  disposed  in  industrial 
nonhazardous  waste  landfills;  waste 
liquids  stored  and  treated  in  off-site 
tanks  at  centralized  wastewater 
treatment  facilities  (CWTs)  prior  to 
discharge  to  a  POTW  or  under  a  NPDES 
permit;  waste  liquids  disposed  in 
surface  impoundments  at  CWTs;  and, 
waste  liquids  stored  and  treated  in  tanks 
on-site  at  paint  manufacturing  facilities 
prior  to  discharge  to  a  POTW  or  under 
a  NPDES  permit.  The  general  criteria  for 
selection  of  plausible  waste 
management  scenarios  and  the  rationale 
for  choosing  each  of  these  ioui  scenarios 
is  described  in  this  section. 

a.  Plausible  Waste  Management 
Selection  Criteria  and  Modeling 
Considerations.  Our  regulations  at 
§  261.11(a)(3)(vii)  require  us  to  consider 
the  risk  associated  with  "the  plausible 
types  of  improper  management  to  which 
the  waste  could  be  subjected"  because 
exposures  to  wastes  (and  therefore  the 
risks  involved)  will  vary  by  waste 
management  practice.  The  choice  of 
which  "plausible  management 
scenario"  (or  scenarios)  to  use  in  a 
listing  determination  depends  on  a 
combination  of  factors  which  are 
discussed  in  general  terms  in  our  policy 
statement  on  hazardous  waste  listing 
determinations  contained  in  the 
proposed  Dyes  and  Pigments  Listing 
Determination  (59  PR  66072.  December 
22, 1994).  We  have  applied  this  policy 
in  several  previous  listings  and,  with 
some  specific  modifications  that  reflect 
unique  characteristics  of  the  paint 
industry,  believe  it  is  appropriate  to 
apply  it  here. 

Our  approach  to  selecting  waste 
management  scenarios  to  model  for  risk 
analysis  is  to  examine  ciurent  industry 
management  practices;  assess  whether 
or  not  other  practices  are  available  to 
the  industry;  and  to  decide  what  the 
industry  woiUd  reasonably  be  expected 
to  use.  There  are  common  waste 
management  practices,  such  as 
landfiUing,  which  we  generally  presiune 
may  be  plausible  for  solid  wastes  and 
which  we  will  evaluate  for  potential 
risk.  There  are  other  practices  which  are 
less  common,  such  as  land  treatment, 
where  we  consider  them  plausible  only 
where  the  disposal  methods  have  been 
reported  to  be  practiced.  Where  a 
practice  is  actually  reported  in  use,  that 
practice  is  generally  considered 
"plausible"  and  may  be  considered  for 
potential  risk,  hi  some  situations, 
potential  trends  in  weiste  management 
for  a  specific  industry  suggest  we  will 
need  to  project  "plausible"  management 
even  if  it  is  not  currently  in  use  in  order 
to  be  protective  of  potential  changes  in 
management  and  therefore  in  potential 
risk.  We  then  evaluate  which  of  these 


current  or  projected  management 
practices  for  each  waste  stream  are 
likely  to  pose  significant  risk  based  on 
an  assessment  of  exposiu^  pathways  of 
concern  associated  with  those  practices. 

To  model  plausible  waste 
management  practices  in  the  paint 
industry,  we  used  the  individual  waste 
quantities  going  from  the  surveyed 
facilities  to  a  particular  type  of 
management  unit.  This  data  was  used  in 
a  national  risk  modeling  analysis  to 
capture  the  range  of  waste  quantities 
from  all  facilities  in  the  sampling 
population  sent  to  a  particular  type  of 
waste  management  unit  (the  weighted 
waste  quantity  distribution).  Each  waste 
quantity  in  the  weighted  distribution 
has  a  weighting  factor  that  represents 
the  nxmiber  of  facilities  in  the  total 
sampling  population  that  send  a 
particular  waste  to  a  particular  waste 
management  imit.  We  do  not  analyze 
the  total  quantity  of  wastes  (i.e.,  the 
total  universe  waste  generation  data) 
going  into  a  single  waste  management 
unit  because  this  scenario  never  occurs. 
As  discussed  later  in  this  section,  when 
we  fotmd  evidence  that  multiple  waste 
streams  from  a  single  facility  or  wastes 
from  more  than  one  facility  are  sent  to 
the  same  management  unit,  we  added 
those  quantities  to  ensure  that  we 
accurately  reflect  the  individual  and 
combined  quantities  of  paint 
manufacturing  wastes  that  are  sent  to  a 
single  management  unit.  (Section 
in.D.2(c),  below  explains  the 
methodology  we  used  to  compile  the 
survey  data  for  input  to  the  risk 
assessment  models.) 

EPA  estimates  that  in  1998,  the  884 
facilities  in  the  sampling  population 
generated  8,441  metric  tons  of 
nonhazardous  waste  solids  and  31,106 
metric  tons  of  nonhazardous  waste 
liquids.  As  would  be  expected,  wastes 
generated  from  paint  production  batches 
are  also  generated  in  batches  rather  than 
in  a  continuous  stream.  Generally,  the 
waste  quantities  associated  with  each 
batch  are  relatively  small,  so  that  these 
smaller  quantities  are  aggregated  and 
added  into  containers  or  tanks  as  each 
new  batch  is  produced.  Liquid  wastes 
are  added  into  liquid  wastes  and  solid 
wastes  are  added  into  solid  wastes,  so 
that  a  variety  of  waste  types  (for 
example  sludges  from  tank  cleaning 
operations  and  wastewater  treatment) 
may  be  combined  and  sent  off  to  one 
waste  management  imit.  At  the  same 
time,  some  waste  types  are  managed 
separately,  if  for  example  they  have 
some  value  for  fuel  blending,  rather 
than  simply  being  sent  off  to  land 
disposal  or  wastewater  treatment  and 
discharge.  We  were  able  to  distinguish 
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these  management  practices  from  the 
survey  data. 

One  final  note,  before  looking  at  solid 
and  liquid  wastes  separately.  The  total 
waste  quantities  that  are  accoimted  for 
in  all  of  the  management  practices  that 
we  discuss  are  not  equivalent  to  the 
total  waste  generation  quantities.  We 
believe  there  are  severed  reasons  for  this. 
First,  because  of  the  way  the  sxuA^ey  was 
structured,  we  were  not  able  to  obtain 
an  absolute  balanced  accoimting  of 
waste  generation  and  waste 
management  from  each  facility.  Some  of 
the  discrepancy  reflects  waste 
management  situations  that  may  span 
one  year  to  the  next,  e.g.,  when  a  facility 
accumulates  waste  over  a  longer  time 
period  before  sending  it  on  to  disposal. 
Second,  some  wastes  (or  residuals)  may 
be  acciunulated  for  a  time,  and  then 
recycled  back  into  the  manufactiuing 
process  instead  of  being  disposed. 
Third,  there  may  be  some  undetected 
reporting  errors  in  the  database,  hi  any 
event,  the  discrepancy  between  waste 
quantities  generated  in  1 998  and  waste 
quantities  disposed  in  1998  is  not 
significant  for  risk  assessment  purposes. 
In  the  risk  assessment,  we  use  a 
distribution  of  individual  waste 
quantities  actually  sent  to  management 
scenarios  as  input  to  the  model,  not 
national  total  waste  quantities.  The 
distribution  of  individual  waste 
quantities  would  not  be  significantly 
affected  by  the  discrepancy  between 


wastes  volumes  generated  and  waste 
volumes  disposed. 

Before  we  proceed  to  the  technical 
discussion  of  our  rationale  for  choosing 
certain  modeling  scenarios  and 
parameters,  we  will  briefly  explain  why 
we  chose  to  structure  these  discussions 
as  they  are  presented  in  this  preamble. 
We  estimate  that  the  884  facilities  in  the 
sampling  population  disposed  of  44,278 
metric  tons  of  nonhazardous  waste 
solids  and  waste  liquids  in  1998  as 
shown  in  Tables  III.D-3  and  in.D-4. 
These  tables  show  that  the  disposal 
destinations,  as  would  be  expected,  are 
different  for  the  waste  solids  and  the 
waste  liquids.  The  same  four  waste 
solids  that  comprised  the  majority  of  the 
nonhazardous  waste  solids  generated  in 
1998  have  very  similar  waste 
management  patterns,  hi  contrast,  the 
largest  quantity  of  waste  liquid 
generated  in  1998,  washwater  cleaning 
liquid  is  managed  differently  from  the 
solids  and  almost  entirely  through 
discharge  to  off-site  public  and  private 
wastewater  treatment  facilities.  For 
these  reasons,  we  split  our  analysis  of 
the  waste  solids  and  waste  liquids.  It 
was  clear  that  risk  modeling  for  these 
two  types  of  wastes  would  differ, 
therefore  it  seemed  reasonable  to 
analyze  the  waste  management  patterns 
for  them  separately. 

b.  Selection  of  Waste  Management 
Scenarios  for  Risk  Assessment  Modeling 
of  Nonhazardous  Paint  Manufacturing 
Waste  Solids.  Table  III.D-3  lists  the 


estimated  weighted  quantities  of  each 
type  of  nonhazardous  waste  solid  going 
to  each  management  practice  for  the  884 
facilities  in  the  sampling  population. 
The  total  amount  of  waste  solids 
disposed  in  1998  was  8,226  metric  tons 
(weighted).  Of  these  8,226  metric  tons, 
8,152  metric  tons  is  made  of  the  same 
four  waste  solids  that  comprised  the 
majority  of  solid  waste  generated  in 
1998:  off-specification  product, 
emission  control  dust,  washwater 
cleaning  sludge  and  wastewater 
treatment  sludge.  We  estimate  that  the 
major  portion  of  these  four  solid  waste 
streams,  6,926  metric  tons,  is  disposed 
in  Subtitle  D  municipal  and  industrial 
landfills  (nonhazardous  landfills).  These 
6,926  metric  tons  includes  942  metric 
tons  of  off-specification  product.  1,947 
metric  tons  of  the  emission  control  dust, 
1 ,440  metric  tons  of  wastewater 
treatment  sludge  and  2,597  metric  tons 
of  washwater  cleaning  sludge  disposed 
in  1998.  In  addition,  35  metric  tons  of 
solvent  sludge  goes  to  nonhazardous 
landfills.  The  remaining  1 ,300  metric 
tons  of  waste  solids  disposed  in  1998  go 
to  Subtide  C  landfills,  fuel  blenders, 
CWTs,  waste  piles,  incinerators,  cement 
kilns,  boilers  and  industrial  furnaces 
and  "other"  management  units.  Note 
that  tanks  and  containers  are 
intermediate  storage  and  treatment  units 
and  their  waste  quantities  are  not 
counted  in  the  total  8226  metric  tons 
disposed  in  1998. 


Table  III.D-3.— Nonhazardous  Waste  Solids  Management 

Waste  mgt.  units 

Waste  solids  types  (weighted  -quantities  in  metric  tons) 

Off-spec, 
product 

Emission 
control  dust 

Emission       Wastewater 
control           treatment 
sludge             sludge 

Washwater 

cleaning 

sludge 

Caustk: 

cleaning 

sludge 

.Solvent 

cleaning 

sludge 

Subtitle  D/MLF  

942 
80 

53 
0 

1947 
9 

0 
0 

0 
0 
0 
0 

1440 
0 
0 

0 

2597 
352 

1814 
0 

0 
0 
0 
0 

35 

Subtitle  C  

0 

On-site  S  tank     

0 

Off-site  S.  tank  

0 

On-site  Trt.  tank 

0 

1066 

0 

487 

0 

0 

0 

Fuel  Blendino 

3S2 

0 

0 

21 

4 

0 

0 

POTW  

0 

0 

0 

0 

0 

0 

0 

WWTF  

48 

0 

0 

8 

0 

0 

0 

NPDES  

0 

0 

0 

0 

0 

0 

0 

INC  

72 

5 

0 

24 

50 

6 

0 

Cement  Kiln  

56 

3 

0 
0 

0 
0 

0 
0 

0 
0 

0 
0 

0 

BIF 

0 

Container 

2023 

3052 

0 

992 

1154 

6 

2 

Waste  Pile    

0 
133 

0 
11 

0 

0 

0 
0 

0 

1 

0 
0 

33 

Other  

0 

Totals"  

1686 

1972 

0 

1490 

3004 

6 

68 

"Total  of  each  waste  solid  disposed  in  1998  includes  all  disposal  types  except  tanks  and  containers.  The  tanks  and  containers  are  consklered 

1  itemfiediate  handling,  not  final  disposal  destination  steps. 

- 

Note:  The  bolded  numbers  within  the  table  are  those  that  were  used  to  derive  the  totals  for  each  column. 

MLF=Municipal  Landfill 

On-site  S.  tank=On-site  Storage  tank 

Off -site  S.  tank=Off-site  Storage  tank 

On-site  Trt.  Tank=On-site  Treatment  tank 

NPDES=National  Pollutant  Discharge  Elimination  System 

INC=incinerator 

■   - 
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BIFsSoier  &  Industrial  Furnace 
POTW=Pub(idy  Owned  Treatment  Works 
WWTF=Wastewater  Treatment  Facility 


Based  on  this  information,  we  chose 
to  model  disposal  of  waste  solids  in 
industrial  nonhazardous  landfills.  This 
is  a  common  disposal  practice  for  a 
large  portion  of  the  waste  solids 
disposed  in  1998.  There  are  only  two 
differences  in  modeling  assumptions  for 
industrial  nonhazardous  landfills  as 
compared  to  municipal  landfills. 
Industrial  nonhazardous  landfills  are 
slightly  smaller  than  mimidpal  landfills 
so  the  quantities  of  paint  manufacturing 
waste  modeled  in  the  industrial  landfill 
are  a  relatively  larger  proportion  of  the 
total  waste  quantities  going  into  the 
imit.  Also,  industrial  nonhazardous 
landfills  are  not  assumed  to  have  daily 
cover.  Both  of  these  add  to  the 
conservatism  of  the  protective 
constituent  levels  predicted  by  the  risk 
assessment.  For  our  inputs  to  the  risk 
modeling,  we  used  quantities  of  ofi- 
specification  product,  emission  control 
dust,  wastewater  treatment  sludge, 
washwater  cleaning  sludge  and  solvent 
sludge  sent  to  nonhazardous  landfills. 
We  did  not  include  the  small  voliune  of 
caustic  cleaning  sludge  because  they 
were  incinerated  and  they  were  not 
disposed  in  nonhazardous  landfills. 
Emission  control  sludge  was  not 
included  either  because  it  was  not 
generated  by  any  of  the  survey 
respondents  in  1998.  The  risk 
assessment  in  Section  in.E,  contains 
more  details  about  the  methodology  of 
the  risk  modeling  process. 

At  the  outset  of  our  analysis  of  the 
survey  data,  we  did  not  believe  that  a 
landfill  was  a  logical  disposal 
destination  for  off-specification  product. 
We  further  investigated  the  disposal 
information  for  off-specification  product 
and  decided  that  it  should  be  in  our 
waste  solids  quantity  distribution  for 
risk  assessment.  We  contacted  the 
eleven  facilities  that  reported  generating 
off-specification  paint.  Nine  of  the 
eleven  facilities  stated  that  they  sent 
only  dried  paint  wastes  to 
nonhazardous  landfills.  The  tenth 
facility  reported  sending  7.5  metric  tons 
of  mostly  dried  paint  and  paint  flakes 
with  small  amoimts  of  liquid  paint 
wastes  to  landfills.  The  eleventh  &cility 
reported  sending  14.7  metric  tons  of  off- 
specification  product  of  unknown 
physical  characteristics  to 
nonhazardous  landfills  in  1998.  We 
chose  to  model  off-specification  product 
with  waste  solids  sent  to  nonhazardous 
landfills  because  large  quantities  (920 
out  of  942  metric  tons)  of  this  waste  are 
in  dry  form  when  sent  to  nonhazardous 


landfills.  Also,  Municipal  Solid  Waste 
landfills  have  a  prohibition  on  disposal 
of  liquids  and  we  believe  that  the 
majority  of  commercial  industrial 
landfills  do  also  (according  to  a  1995 
EPA  report  "State  Requirements  for 
Industrial  Non-Hazardous  Waste 
Management  Facilities,"  28  states 
restrict  the  placement  of  liquids  in 
industrial  nonhazardous  waste 
landfills). 

The  SMivey  data  contained 
information  about  four  types  of  waste 
management  practices  for  waste  solids 
that  we  chose  not  to  model.  The  first  of 
these  is  treatment  of  solvent  sludge  in 
a  waste  pile.  One  facility  reported  using 
a  waste  pile  as  an  intermediate  waste 
management  step  for  33  metric  tons  of 
solvent  sludge.  Based  on  further 
discTission  with  the  facility  contact,  we 
determined  that  this  waste  was  a  bee 
flowing  slurry  that  was  piled  on 
cardboard  boxes  inside  a  containment 
building  to  dry  and  then  disposed  in  a 
nonhazardous  landfill.  We  chose  not  to 
model  this  scenario  because  the  waste  is 
managed  in  a  closed  facility.  It  is  not 
open  to  airborne  wind  transport  and 
does  not  involve  placement  directly  on 
the  land.  The  remaining  solidified  waste 
is  disposed  in  a  nonhazardous  landfill. 

Another  type  of  waste  management 
that  we  did  not  model  is  combustion  in 
incinerators,  cement  kilns,  and  boilers 
and  industrial  furnaces.  In  past  listing 
determinations  where  we  have 
attempted  to  assess  risks  from 
incineration,  we  found  that  the  potentisd 
risks  from  the  release  of  constituents 
through  incineration  would  be  at  least 
several  orders  of  magnitude  below 
potential  air  risks  from  releases  frt>m 
tanks  or  impoundments  (see  listing 
determination  for  solvent  wastes  at  63 
FR  64371,  November  19, 1998).  Further, 
it  is  difficult  to  model  what  goes  into 
combustion  units  in  relation  to  the 
residual  constituents  that  are  released 
frt)m  the  combustion  unit  either  in  ash 
or  air.'* 

We  also  chose  not  to  model  solid 
wastes  sent  to  fuel  blenders.  All  of  the 
fuel  blending  facilities  reported  in  the 
survey  were  located  at  Subtitle  C 
permitted  fecilities.  Since  these  fuel 
blenders  receiving  paint  manufacturing 
waste  soUds  are  RCRA  permitted,  they 


"  While  other  products  of  incomplete 
combustion  may  present  possible  risks,  it  is 
difficult  for  us  to  assess  this  potential  for  the 
chemicals  of  concern,  especially  for  the  likely 
scenario  of  a  small  volume  of  paint  manufacturing 
wastes  being  treated  with  other  much  larger 
volumes  of  organic  wastes. 


must  comply  with  protective  regulations 
regarding  releases  from  RCRA  units  and 
from  the  RCRA  facility.  Finally,  for 
these  imits  it  is  also  difficvdt  to  model 
what  goes  into  the  unit  in  relation  to  the 
residual  constituents  that  are  released 
from  the  vmit  to  the  air. 

One  last  category  of  management  unit 
that  we  chose  not  to  model  is  the 
"other"  category.  For  the  waste  solids 
reported  in  this  survey,  "other" 
encompassed  a  variety  of  waste 
management  types.  The  total  145  metric 
tons  of  waste  solids  handled  in  "other" 
management  units  can  be  divided  into 
foiu  categories:  Wastes  that  are  disposed 
off-site  at  waste  treatment  facilities, 
wastes  that  are  reworked  back  into  the 
paint  process,  wastes  that  are  sold  to 
other  companies  and  wastes  sent  for 
precious  metal  recovery.  Sixty-nine  (69) 
metric  tons  of  off-specification  product 
and  emission  control  dust  were  sent  to 
off-site  waste  treatment  and  disposal 
facilities.  Nine  metric  tons  were  treated 
on-site  and  then  sent  to  a  Subtitle  C 
landfill.  Fifty-nine  (59)  metric  tons  of 
off-specification  product  and  emission 
control  dust  were  reworked  back  into 
the  paint  process  on-site.  Small 
quantities  of  off-specification  product 
and  emission  control  dust  totting  3.5 
metric  tons  were  sold  to  other 
companies  who  were  not  concerned 
about  the  quality  of  the  paint 
manufacturing  waste  for  the 
manufacttu^  of  a  new  product  or  the 
resale  of  a  low  grade  paint.  Less  than 
one  metric  ton  (0.7)  of  emission  control 
dust  was  sent  to  an  off-site  precious 
metal  recovery  facility  for  recovery  of 
the  silver  in  the  paint  manufacturing 
waste.  Three  metric  tons  of  waste  solids 
out  of  the  145  metric  tons  is  emission 
control  dust  that  was  reported  to  be 
released  to  the  air  from  pollution 
control  devices  that  were  not  functional. 
The  remaining  one  metric  ton  of 
washwater  cleaning  sludge  was  sent  to 
an  off-site  waste  treatment  facility.  We 
chose  not  to  model  any  of  these 
scenarios  because  the  scenarios  we  did 
decide  to  evaluate  were  likely  to  be  the 
riskier  scenarios  and  over  half  of  these 
wastes  going  to  "other"  units  were 
either  being  reworked  into  the  paint 
process  or  used  for  manufactiu^  of  other 
products. 

The  paint  manufocturing  industry 
recycles  several  of  its  waste  streams. 
One  of  these  streams  is  air  emissions 
control  dust.  Sometimes  this  material  is 
used  on-site  in  the  formulation  of  low- 
grade  paint,  or  sent  off-site  to  other 
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paint  manufacturers  for  the  same 
purpose  (in  neither  case  is  reclamation 
involved).  In  either  case,  the  dust  would 
not  be  considered  a  solid  waste  because 
it  is  used  or  reused  as  an  ingredient  in 
an  industrial  process  to  make  a  product 
pursuant  to  40  CFR  261.2(e)(1)).  The 
dust  contains  valuable  raw  materials 
that  are  required  to  make  paint 
products.  We  have  therefore  not 
included  these  recycled  dusts  when 
modeling  oiu*  waste  disposal  scenarios. 
The  Agency  also  notes  that  this  practice 
appears  to  be  a  form  of  legitimate 
recycling  because  paint  (even  low-grade 
paint)  must  always  meet  certain 
specifications  to  be  usable.  Recycled 
dust  would  only  be  added  if  it  served  as 
a  required  ingredient  in  the  paint. 

Another  method  of  recycling  air 
pollution  control  dust  involves  sending 
the  materials  off-site  for  recovery  of 
precious  metals  (e.g.,  gold,  silver, 
platinum).  These  materials  would  be 
considered  solid  and  hazardous  wastes 
if  they  exhibit  the  toxicity  characteristic 
for  metals,  or  if  they  exceeded  the 
concentration  levels  in  today's  proposed 
listing.  Under  those  circvunstances,  they 
would  be  subject  to  the  reduced 
regulatory  requirements  of  40  CFR 
266.70.  However,  EPA  has  chosen  not  to 
include  these  materials  in  our  waste 
disposal  scenarios  because  we  believe 
that  their  inherent  economic  value 
would  ensiu«  careful  handling,  thereby 
greatly  minimizing  the  risk  of  releases. 
See  the  1985  rationale  for  the  special 
regulatory  regime  for  precious  metal 
reclamation  (50  FR614,  648-49  (January 
4, 1985)). 

c.  Selection  of  Waste  Management 
Scenarios  for  Risk  Assessment  Modeling 
of  Nonhazardous  Paint  Manufacturing 
Waste  Liquids.  EPA  estimates  that  the 
884  paint  manufacturing  facilities  in  the 
sampling  population  disposed  of  36,052 
metric  tons  (weighted)  of  waste  liquids 
in  1998.  Over  99%  of  this  amount  is 
washwater  cleaning  waste.  A  very  small 
amount  of  solvent  cleaning  and  caustic 
cleaning  liquids  make  up  the  remaining 
69  metric  tons.  Table  III.D-4  shows  how 
the  36,052  metric  tons  of  nonhazardous 
waste  liquids  were  disposed  in  1998. 

The  predominant  destinations  for 
washwater  cleaning  liquids  are  POTWs 


and  CWTs.  About  27,625  metric  tons  of 
washwater  cleaning  liquid  go  to  POTWs 
and  6407  metric  tons  go  to  CWTs.  Some 
of  the  27,625  metric  tons  of  washwater 
cleaning  liquid  is  directly  discharged  to 
POTWs,  but  a  significant  portion  is 
stored  and  treated  on-site  prior  to  being 
sent  to  the  POTW.  Fourteen  thousand 
five  hundred  thirty  (14,530)  metric  tons 
of  washwater  cleaning  liquids  are 
managed  in  on-site  storage  tanks  and 
7487  metric  tons  of  washwater  cleaning 
liquids  are  managed  in  on-site  treatment 
tanks.  These  tanks  are  the  intermediate 
storage  and  treatment  imits  for  almost 
all  of  the  washwater  cleaning  liquids 
going  to  POTWs,  CWTs  and  the 
remaining  waste  management  categories 
where  these  liquids  are  disposed.  The 
survey  results  indicated  that  about 
17,000  metric  tons  of  washwater 
cleaning  liquids  are  directly  discharged 
by  paint  facilities  to  POTWs.  The 
remainder  of  the  washwater  cleaning 
liquids  (10,000  metric  tons)  that  are  sent 
to  POTWs  are  stored  or  treated  in  on- 
site  tanks  prior  to  discharge  to  the 
POTW.  One  facility  directly  discharges 
76  metric  tons  of  washwater  cleaning 
liquid  under  a  NPDES  permit.  These 
NPDES  and  POTW  point  soiuce 
discharges  that  are  subject  to  regulation 
under  Section  402  of  the  Clean  Water 
Act  are  excluded  from  the  RCRA 
statutory  definition  of  solid  waste  and 
therefore  are  not  subject  to  RCRA 
regulation.  See  42  U.S.C.  6903(2)  and  40 
CFR  261.4(a)2.  However,  while  the 
liquids  are  being  collected,  treated  or 
stored  they  are  subject  to  RCRA 
regulation.  This  also  applies  to  any 
sludges  derived  ftt)m  the  storage  or 
treatment  of  the  liquids. 

Another  destination  for  washwater 
cleaning  liquid  is  offsite  storage  and 
treatment  tanks  at  CWTs.  About  6407 
metric  tons  of  washwater  is  sent  to 
CWTs  for  treatment  and  then  discharged 
to  POTWs  or  imder  a  NPDES  permit. 
The  volumes  of  washwater  liquid  are 
probably  stored  and  treated  in  offsite 
tanks  as  oiu  survey  data  showed  that 
they  are  onsite. 

"Other"  management  units  receive 
1309  metric  tons  of  washwater  cleaning 
liquids.  Five  hundred  sixty-three  (563) 
metric  tons  of  washwater  cleaning 


liquid  goes  to  fuel  blending  units, 
incinerators  and  cement  kUns.  A  very 
small  amount  of  washwater  cleaning 
liquid,  3  metric  tons  was  sent  to 
nonhazardous  landfills  in  1998. 

The  other  two  waste  liquid  streams, 
solvent  cleaning  and  caustic  cleaning 
liquid  are  disposed  at  fuel  blending 
facilities  and  at  POTWs.  respectively. 
POTWs  received  about  32  metric  tons  of 
caustic  cleaning  liquids  and  fuel 
blenders  received  4  metric  tons  of 
solvent  cleaning  liquid  in  1998.  Sixty- 
one  (61)  metric  tons  of  caustic  cleaning 
liquid  is  stored  or  treated  in  on-site 
tanks  and  an  additional  33  metric  tons 
is  managed  in  "other"  units. 

Based  on  these  facts,  we  chose  several 
modeling  scenarios.  The  first  of  these 
was  the  off-site  storage  of  washwater 
cleaning  liquids  in  uncovered  tanks  at 
CWTs.  About  18%  of  the  yearly  total  of 
washwater  cleaning  liquid  disposed 
goes  to  CWTs.  Another  scenario  we 
modeled  was  the  onsite  treatment  of 
washwater  in  tanks  prior  to  discharge  to 
a  POTW  or  under  a  NPDES  permit.  We 
also  chose  to  model  the  on-site 
treatment  of  washwater  cleaning  liquids 
in  tanks  because  a  significant  amount  of 
liquids  are  handled  in  on-site  tanks. 
This  modeling  scenario  should  account 
for  any  exposure  to  washwater  cleaning 
liquids  and  sludges  being  treated  in  on- 
site  tanks  that  are  subsequently 
disposed  through  a  POTW  or  NPDES 
discharge. 

We  also  chose  to  model  waste  liquids 
managed  in  an  luilined  siuface 
impoundment  because  we  found  one 
lined  surface  impoundment  at  a  CWT 
and  we  cannot,  at  this  time,  rule  out  the 
possibilitA,'  that  some  quantities  of  liquid 
paint  manufactiuing  wastes  may  be 
managed  in  an  unlined  impoundment 
which  would  present  greater  risks  of 
release  to  the  environment.  Survey 
respondents  did  not  report  any  on-site 
impoimdments  for  management  of 
liquid  wastes.  However,  because  we 
know  that  waste  management  in  siu-face 
impoundments,  and  particularly  in 
imlined  impoundments,  could  pose 
significant  risk,  we  chose  to  look  for 
other  plausible  scenarios  that  might 
involve  impoimdments. 


Table  III.D-4.— Nonhazardous  Waste  Liquids  Management 

Waste  mgt.  units 

Waste  Liquid  types 
(weigtited  quantities  in  metric  tons) 

Washwater 

cleaning 

liquid 

Caustic 

cleaning 

liquid 

Sdvenl 

cleaning 

lk}uid 

Subtitle  D/MLF       

3 

0 

14530 

0 
0 

33 

0 

Sutititle  C                                 

0 

On-site  S.  tank 

0 
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Table  III.D-4.— Nonhazardous  Waste  Liquids  MANAGEMEhfr— Continued 


Waste  Liquid  types 
(weighted  quantities  in  metric  tons) 

Waste  mgt.  units 

Washwater 

cleaning 

liquid 

Causte 

cleaning 

liquid 

Solvent 

cleaning 

liquid 

on-site  S.  tank 

1 

7487 

466 

27825 

6407 

76 

56 

52 

0 
1517 

0 
1309 

0 
28 

0 
32 

0 
0 
0 
0 
0 
0 
0 
33 

0 

On-site  Trt  tank „ „ 

Fuel  Blending 

0 

4 

POTW 

0 

WWTF 

0 

NPOES  

0 

INC 

0 

CofnBnt  Kin  ....^..—m*— .—...«.....»........   ....•..» .••...•..... 

0 

BIF  

Container  _ „ 

Waste  PHe 

0 

4 
0 

Other _ 

0 

Totals"  

35963 

65 

4 

"Totals  for  each  column  are  derived  from  additkxi  of  al  tfie  tx>Med  numt)ers  in  eacti  column.  Ttiis  total  includes  all  disposal  types  except 
tanks  and  containers,  ttiese  are  considered  intermediate  handling,  not  final  disposal  destination  steps. 

Note:  Ttie  bokjed  numbers  within  the  table  represent  ttie  quantities  of  disposed  waste  tfiat  were  summed  to  cakxjiate  the  total  waste  disposed 
for  each  waste  type. 

MLF=Municipal  LarxffiN 

Orvsite  S.  tank=On-site  Storage  tank 

Off-site  S.  tank=Off-site  Storage  tank 

On-site  Trt  Tank=On-site  Treatment  tank 

NPDES=National  Pollutkxi  Disctiarge  Elimiruition  System 

INC=irxanerator 

BIF=  Boiler  &  Industrial  Furnace 

POTW=Publk;ly  Owned  Treatment  Works 

WWTF=Wastewater  Treatment  Facility  •• 


In  other  listing  detenninations,  we 
have  found  management  in  surface 
impoimdments  for  a  number  of  waste 
streams,  although  on-site 
impoundments  are  more  often 
associated  with  industries  managing 
larger  quantities  of  liquids.  As  discussed 
above,  a  number  of  facilities  send  their 
liquid  waste  to  CWTs.  These  are  the 
facilities  that  we  believe  could  plausibly 
be  managing  wastes  in  surface 
impoimdments.  We  contacted  nine 
CWTs  identified  by  survey  respondents 
as  receiving  their  wastes  to  determine 
whether  any  of  them  employ 
impoundments  as  part  of  their  treatment 
processes.  In  fact,  we  found  one  facility 
that  uses  a  double-lined  impoimdment. 

Twenty-one  survey  respondents 
indicated  that  they  are  sending  liquid 
waste  to  facilities  they  identified  as 
wastewater  treatment  facilities. 
Considering  the  imiverse  of  estimated 
972  paint  manufactiirers,  we  estimate 
that  4  or  5  other  impoimdments  may  be 
receiving  paint  manufacturing  wastes 
(see  the  Usting  background  document 
for  this  analysis).  It  may  be  reasonable 
to  assume  that  management  of  paint 
manufacturing  wastes  in  an  unlined 
surface  impoundment  may  occur. 
Therefore,  we  assumed  this  is  a 
plausible  management  scenario  that  we 
modeled  for  nnr  risk  assessment. 
Section  IV.  D  (proposed  listing 


determination)  contains  additional 
discussion  concerning  uncertainties 
associated  with  this  scenario  and 
discussion  of  whether  this  is  likely  to  be 
sufficiently  rare  that  we  should  consider 
an  alternative  approach. 

Finally,  we  chose  to  model 
management  of  washwaters  in  on-site, 
uncovered  treatment  tanks.  Eight  survey 
respondents  reported  that  they  had 
uncovered  on-site  storage  and  treatment 
tanks.  Volatile  emissions  from  the 
hazardous  constituents  contained  in  the 
washwater  cleaning  liquids  could  be 
released  into  the  air  from  these 
uncovered  tanks.  Therefore  we  also 
chose  to  model  management  of  waste 
liquids  in  uncovered  on-site  treatment 
tanks  because  treatment  tanks  represent 
a  more  conservative  modeling  scenario 
(higher  air  emissions  from  aerated 
tai^)  than  storage  tanks.  We  modeled 
the  scenario  of  waste  liquids  stored  in 
uncovered  storage  tanks.  We  used  the 
weighted  quantities  of  waste  liquids 
(22,078  metric  tons)  reported  in  the 
survey  as  being  managed  in  on-site 
storage  and  treatment  tanks. 

There  were  five  types  of  waste  liquid 
management  that  we  did  not  choose  to 
model.  One  of  these  management 
scenarios  is  the  disposal  of  washwater 
cleaning  liquid  in  nonhazardous 
landfills.  We  contacted  the  facilities  that 
reported  this  practice  and  found  that,  in 


both  cases,  the  washwater  cleaning 
liquid  sent  to  the  landfills  was  a  liquid/ 
solids  mixture.  One  facility  reported 
that  the  mixture  was  filter  pressed  at  the 
landfill,  the  water  portion  was 
discharged  to  a  POTW  and  the 
remaining  sludges  were  dried  and 
disposed  in  a  nonhazardous  landfill. 
The  other  facility  reported  that  the 
liquid  portion  was  incinerated  and  the 
solids  placed  into  a  nonhazardous 
landfill.  These  scenarios  are  not, 
therefore  placement  of  liquids  in  a 
landfill.  The  next  type  of  waste  liquids 
management  that  we  did  not  model  is 
the  direct  discharge  of  washwater 
cleaning  liquids  to  a  POTW.  RCRA 
regulation  of  waste  liquids  that  are 
stored  or  treated  in  tanks  prior  to 
discharge  to  a  POTW  or  under  a  NPDES 
permit  is  excluded  under  40  CFR 
261.4(a)(2),  at  the  permitted  discharge 
point  for  the  facility.  The  on-site 
storage,  collection  and  treatment  of 
Uquids  and  sludges  generated  from 
waste  liquids  are  however,  subject  to 
RCRA  regulation.  Another  management 
type  that  was  not  modeled  is  the 
combustion  of  washwater  cleaning 
liquids  and  caustic  cleaning  liquids  in 
incinerators  and  cement  kilns  or  via  fuel 
blending.  In  the  previous  section  on 
waste  solids  we  explain  the  Agency's 
rationale  for  not  modeling  combustion 
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or  fuel  blending.  That  rationale  applies 
equally  to  waste  liquids. 

The  categories  of  "other"  units 
reported  for  waste  liquids  that  we 
considered  but  did  not  select  for 
modeling  are:  541  metric  tons  of 
washwater  cleaning  liquids  reworked 
back  into  the  paint  process;  570  metric 
tons  of  washwater  cleaning  liquids 
treated  on-site  in  tanks  and  discharged 
to  POTW  and  NPDES  point  sources;  51 
metric  tons  of  washwater  and  caustic 
cleaning  liquids  stabilized  on-site  and 
sent  to  Subtitle  C  landfills  and  179 
metric  tons  of  washwater  cleaning 
liquids  sent  to  on-site  and  off-site 
treatment  units.  The  washwater 
cleaning  liquids  reworked  back  into  the 
paint  process  may  not  be  in  the  scope 
of  this  listing.  However,  our  modeling  of 
uncovered  on-site  treatment  tanks  does 
estimate  the  risks  from  any  of  these 
washwater  liquids  that  are  within  the 
scope  of  the  listing.  The  washwater 
cleaning  liquids  reported  under  "other" 
that  are  discharged  to  a  POTW  should 
have  been  reported  as  going  to  POTWs 
and  included  in  that  quantity  of 
washwater  cleaning  liquids.  As 
explained  earlier,  the  on-site  treatment 
or  storage  of  any  liquids  being 
discharged  to  a  POTW  is  covered  by  our 
risk  modeling  of  on-site  treatment  tanks. 
The  washwater  and  caustic  cleaning 
liquids  that  are  treated  on-site  and  sent 
to  a  Subtitle  C  landfill  are  also  covered 
by  our  on-site  treatment  tank  modeling. 
The  last  group  of  "other"  units  (the  179 
metric  tons  of  waste  liquids)  consists  of 
23  metric  tons  of  washwater  cleaning 
liquid  sent  for  off-site  treatment  and 
disposal;  and  156  metric  tons  of  on-site 
treatment  conducted  in  tank  tjrpe  units. 
The  estimate  of  any  risks  posed  from  the 
treatment  of  washwater  cleaning  liquids 
in  these  units  should  be  covered  by  our 
risk  modeling  of  on-site  treatment  in 
tanks  of  washwater  cleaning  liquids. 

d.  Survey  Data  as  Input  to  Modeling 
Parameters.  To  conduct  a  risk 
assessment  for  these  wastes,  we  needed 
to  assemble  the  survey  data  associated 
with  disposal  of  waste  solids  and  waste 
liquids  into  our  chosen  waste 
management  units  of  concern:  industrial 
nonhazardous  landfills,  on-site  tanks, 
off-site  tanks  and  surface 
impoundments.  The  specific  data  we 
used  were  the  quantities  of  waste  solids 
and  waste  liquids  sent  by  each  facility 
to  each  of  our  four  management  units  of 
concern.  We  used  these  data  as  input  to 
the  modeling  parameters  in  our  risk 
assessment.  The  risk  assessment 
estimated  the  concentration  of 
individual  constituents  that  could  be 
present  in  each  waste  and  remain 
protective  of  human  health  and  the 
environment.  These  risk  based 


constituent  concentration  levels  in  the 
waste  streams  are  the  levels  that  can  be 
managed  in  the  waste  streams  and 
remain  below  a  target  cancer  risk  level 
of  1  X  10  "5  excess  lifetime  cancer  risk 
for  individuals  exposed  to  carcinogens 
in  the  waste  streams  and  a  target  hazard 
quotient  (HQ)  of  1.0  for  individuals 
exposed  to  constituents  in  the  waste 
streams  that  produce  noncancer  health 
effects. 

We  also  needed  to  capture  the 
distribution  of  waste  quantities  going  to 
individual  waste  management  units. 
Once  we  determined  that  we  could 
represent  paint  manufacturing  wastes  as 
solids  and  liquids  disposed  in 
nonhazardous  landfills,  on-site 
treatment  tanks,  off-site  wastewater 
treatment  tanks  and  surface 
impoundments,  we  then  developed  a 
methodology  to  assemble  the  waste 
quantity  distributions  for  solids  and 
liquids  sent  from  each  facility  in  the 
sampling  population  to  each  of  these 
four  types  of  waste  management  units. 
We  used  the  individual  weighted 
quantities  of  waste  solids  sent  to 
nonhazardous  landfills  to  compile  the 
waste  solids  distribution  and  the 
individual  weighted  quantities  of  waste 
liquids  sent  to  tanks  and  surface 
impoundments  at  offsite  wastewater 
treatment  facilities  for  the  waste  liquids 
distribution.  We  considered  several 
factors  in  developing  the  waste  quantity 
distributions  including  the  total 
quantities  of  each  individual  type  of 
waste  stream  reported  by  the  surveyed 
facilities,  whether  any  facilities  that 
generate  these  wastes  may  produce 
quantities  of  waste  conditionally 
exempted  under  EPA  regulations  for 
small  quantity  generators  and  whether 
any  of  the  surveyed  facilities  reported 
waste  co-management  scenarios. 

First,  we  identified  conditionally 
exempt  small  quantity  generators  by 
combining  the  entire  hazardous  and 
nonhazardous  paint  manufacturing 
waste  solid  and  liquid  quantities  for  all 
waste  streams  within  the  scope  of  this 
listing  generated  by  each  surveyed 
facility.  We  compared  these  quantities 
of  waste  to  the  amount  specified  in 
§  261.5  (a),  the  Conditionally  Exempt 
Small  Quantity  Generator  (CESQG) 
exclusion  criteria.  This  existing 
regulation  excludes  those  facilities  from 
Subtitle  C  that  generate  no  more  than 
100  kilograms  per  month  of  hazardous 
waste  or  1.2  metric  tons  per  year.  We 
separated  the  survey  data  from  the 
CESQG  facilities  because  under  the 
Federal  RCRA  regulations,  they  could 
continue  to  send  their  small  waste 
quantities  to  nonhazardous  disposal 
facilities.  Including  these  very  small 
waste  quantities  in  our  risk  modeling 


could  inappropriately  bias  the  modeling 
results  toward  the  higher  protective 
constituent  concentrations.  Therefore,  it 
would  be  inappropriate  to  include  these 
small  volumes  in  the  risk  modeling  to 
develop  the  regulatory  limits,  since 
these  wastes  would  be  excluded  from 
the  regulation.  Also,  including  these 
small  volumes  in  the  modeling  would 
bias  the  results  towards  higher 
protective  limits  because,  all  other 
things  being  equal,  small  volumes  result 
in  lower  estimated  risk  and  therefore 
higher  protective  levels.  Further,  even  if 
all  the  CESQG  facilities'  wastes  are 
hazardous,  they  could  cont^lue  to 
manage  them  in  a  municipal  solid  waste 
landfill,  in  accordance  with  appropriate 
individual  state  requirements.  Twelve 
facilities  reported  that  they  generated 
less  than  1200  kilograms  per  year  of 
hazardous  and  nonhazardous  wastes 
combined.  We  did  not  use  the  data  for 
these  12  for  any  of  the  risk  assessment 
modeling  because  the  generators  of 
these  conditionally  exempt  quantities 
could  continue  to  manage  their  wastes 
as  they  are  currently  managing  them 
even  if  the  wastes  were  listed. 

Next,  we  compiled  separate  waste 
quantity  distributions  for  waste  solids 
and  waste  liquids.  We  also  accounted 
for  co-management  scenarios  as 
reported  in  the  survey  responses.  Co- 
management  scenarios  are:  (1)  Waste 
solids  or  waste  liquids  generated  at  a 
single  paint  facility  that  are  disposed  at 
the  same  off-site  management  unit,  and 
(2)  waste  solids  or  waste  liquids  from 
different  paint  facilities  that  are  sent  to 
the  same  off-site  waste  management 
unit.  Each  of  these  combinations  results 
in  larger  paint  manufacturing  waste 
quantities  being  associated  with 
disposal  at  particular  waste 
management  units.  We  combined  these 
quantities  for  14  waste  solid  co- 
management  scenarios. 

At  tnis  point,  the  waste  solids 
quantity  distribution  consisted  of 
quantities  of  nonhazardous  off 
specification  product  waste, 
nonhazardous  emission  control  dust, 
nonhazardous  water/caustic  sludge, 
nonhazardous  wastewater  treatment 
sludge  and  nonhazardous  solvent  sludge 
sent  to  nonhazardous  landfills.  All 
waste  solid  quantities  from  any  of  the 
surveyed  facilities  that  did  not  meet  the 
conditionally  exempt  small  quantity 
generator  exclusion  were  included.  The 
waste  solids  quantity  distribution  had 
57  entries  for  single  and  co-managed 
waste  streams.  In  addition  to  this 
quantity  distribution  that  combined  all 
the  types  of  waste  solids  (combined 
waste  solids),  a  second  quantity 
distribution  was  constructed  that 
contained  only  nonhazardous  emission 
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control  dust  sent  to  nonhazardous 
landfills.  The  emission  control  dust 
only  distribution  was  constructed 
similarly  to  the  manner  in  which  the 
combined  solids  quantity  distribution 
was  constructed.  It  did  not  include  the 
conditionally  exempt  small  quantity 
generator  facilities  data  and  co- 
management  of  wastes  was  considered. 
The  emission  control  dust  only 
distribution  was  input  into  the  risk 
model  with  an  accompanying  low 
moisture  content  to  represent  a  worst- 
case  scenario  for  wind  blown  materials 
that  could  be  released  from  the 
nonhazardous  landfill. 

We  created  three  separate  waste 
liquid  distributions  in  the  same  manner 
as  the  solids  distributions  to  correspond 
to  the  modeling  scenarios  for  liquids. 
Initially,  any  CESQG  facilities  that 
generated  waste  liquids  were  eliminated 
from  consideration.  The  first  waste 
liquid  distribution  contained  washwater 
cleaning  liquid  quantities  sent  off-site  to 
a  CWT.  We  combined  waste  liquid 
quantities  where  we  found  co- 
management  scenarios.  We  used  this 
quantity  distribution  to  evaluate 
washwater  cleaning  Uquid  stored  in 
uncovered  off-site  tanks  at  CWTs.  Next, 
the  surface  impoundment  waste  liquid 
quantity  distribution  was  exactly  the 
same  as  the  distribution  of  all  quantities 
of  washwater  cleaning  liquids  that  sent 
to  off-site  CWTs.  Because  surface 
impoundments,  when  they  exist,  are  a 
part  of  the  CWT's  treatment  process,  we 
assumed  that  quantities  of  waste  liquids 
sent  off-site  to  CWTs  could  be  treated  in 
unlined  surface  impoundments  as  well 
as  in  tanks.  The  third  liquids  quantity 
distribution  consists  of  ^e  largest 
washwater  cleaning  quantity  reported  in 
the  survey.  This  single  quantity  was 
used  to  conduct  a  conservative  risk 
assessment  screening  for  exposure  to 
emissions  from  waste  liquids  in 
uncovered  on-site  treatment  tanks. 

To  suimmarize,  we  assembled  five 
separate  quantity  distributions  using  the 
survey  response  information. 

•  One  distribution  consisted  of  all  the 
survey  quantities  of  nonhazardous  combined 
waste  solids  from:  nonhazardous  solvent 
cleaning  sludge,  nonhazardous  washwater 
cleaning  sludge,  nonhazardous  waste  water 
treatment  sludge,  nonhazardous  emission 
control  dust  and  nonhazardous  off 
specification  product.  This  distribution 
called,  "combined  solids"  was  used  for  risk 
analysis  as  a  sludge-like  material  in  a 
nonhazardous  landfill. 

•  The  second  distribution  consisted  of  all 
nonhazardous  emission  control  dust 
quantities  only.  This  distribution  was  used 
for  risk  assessment  modeling  as  a  dust-like 
material  going  to  a  landfill. 

•  The  third  distribution  was  a  liquids 
distribution  that  consisted  of  all 


nonhazardous  liquid  quantities  of 
nonhazardous  washwater  cleaning  liquid  that 
were  disposed  in  off-site  tanks  at  CWTs.  This 
liquids  distribution  was  used  for  risk 
modeling  of  waste  liquids  being  sent  to 
uncovered  ofF-site  treatment  tanks. 

•  The  fourth  quantity  distribution  was 
exactly  the  same  as  the  one  above,  but  the 
target  management  unit  was  a  surface 
impoundment  instead  of  a  tank. 

•  The  last  quantity  used  for  modeling  was 
a  single  quantity,  the  highest  washwater 
cleaning  liquid  quantity  managed  in 
uncovered  on-site  treatment  tanks  as  reported 
in  the  survey.  This  was  used  to  evaluate  risks 
from  waste  liquids  managed  in  on-site 
storage  and  treatment  tanks. 

Each  of  these  quantity  distributions 
was  used  in  the  process  of  modeling  the 
risk  to  human  and  environmental 
receptors  from  the  disposal  of  waste 
solids  and  liquids  in  nonhazardous 
landfills,  tanks  and  surface 
impoundments.  The  next  section 
describes  the  risk  assessment  approach 
and  process  in  detail. 

E.  What  Risk  Assessment  Approach  Did 
EPA  Use  to  Determine  Allowable 
Constituent  Waste  Concentrations? 

1.  Which  Factors  Did  EPA  Incorporate 
Into  Its  Quantitative  Risk  Assessment? 

In  making  listing  determinations,  the 
Agency  considers  the  listing  criteria 
required  in  40  CFR  261.11.  The  criteria 
provided  in  40  CFR  261.11  include 
eleven  factors  for  determining 
"substantial  present  or  potential  hazard 
to  human  health  and  the  environment." 
Nine  of  these  factors,  as  described 
generally  below,  are  directly 
incorporated  into  EPA's  completion  of  a 
risk  assessment  for  the  waste  streams  of 
concern: 

•  Toxicity  (§261.11(a)(3)(i))  is  considered 
in  developing  the  health  benchmarks  used  in 
the  risk  assessment  modeling. 

•  Constituent  concentrations  that  pose  a 
hazard  to  hiunan  health  are  determined  in 
the  risk  assessment  (§261.11(a)(3)(ii)). 

•  Waste  volumes  (§  261.11(a)  (3)(viii))  are 
used  to  define  the  initial  conditions  for  the 
risk  evaluation. 

•  Potential  to  migrate,  persistence, 
degradation,  and  bioaccumulation  of  the 
hazardous  constituents  and  any  degradation 
products  (sections  261(a)(3](iii), 
261.11(a)(3)(iv),  261.11(a)(3)(v).  and 
261.11(a)(3)(vi))  are  all  considered  in  the 
design  of  the  fate  and  transport  models  used 
to  determine  the  concentrations  of  the 
contaminants  to  which  individuals  are 
exposed. 

•  Finally,  we  consider  two  of  the 
remaining  factors,  plausible  mismanagement 
as  discussed  in  the  previous  section  and 
other  regulatory  actions  as  discussed  in 
Section  IV  on  the  proposed  listing 
determinations  ((§§261.n(a)(3)(vii)  and 
261.11(a)(3)(x))  in  establishing  the  waste 
management  scenario(s)  modeled  in  the  risk 
assessment. 


EPA  conducted  analyses  of  the  risks 
posed  by  the  waste  streams  evaluated 
for  this  listing  to  determine  the 
concentrations  of  constituents  that  if 
fotind  in  paint  production  wastes  would 
meet  the  criteria  for  listing  set  forth  in 
40  CFR  261.11(a)(3).  This  section 
discusses  the  human  health  risk 
analyses  and  ecological  risk  screening 
analyses  EPA  conducted  to  support  our 
proposed  listing  determinations  for 
paint  and  coatings  production  wastes. 
We  consider  the  risk  analyses  in 
developing  our  listing  decisions  for  each 
of  the  waste  streams.  The  risk  analyses 
we  describe  in  this  section  are  presented 
in  detail  in  the  Risk  Assessment 
Technical  Background  Document  for 
Paint  and  Coatings  Listing 
Determination  which  is  located  in  the 
docket  for  today's  proposed  rule. 

2.  How  Did  EPA  Use  Damage  Case 
Information? 

We  also  considered  whether  any 
damage  cases  exist  that  indicate  impacts 
on  human  health  or  the  environment 
from  improper  management  of  the 
wastes  of  concern,  which  is  required 
under  the  listing  regiilations 
(§  261.11(a)(3)(ix)).  Damage  incidents 
might  be  useful  in  not  only  establishing 
whether  there  was  any  impact  on 
human  health  or  the  environment  from 
improper  management,  but  such 
incidents  might  also  provide  some 
information  on  plausible 
mismanagement  practices,  and  on  the 
potential  of  the  waste  constituents  to 
migrate,  persist,  or  degrade  in  the 
environment.  We  compiled  damage 
incidents  involving  paint  production 
wastes  and  paint  constituents,  including 
paints  disposed  of  by  non-paint 
manufacturing  facilities.  We  found 
approximately  21  incidents  that  appear 
to  involve  the  release  of  constituents 
from  the  management  of  paint  product 
wastes  either  at  the  site  of  paint 
manufacture,  or  at  off-site  facilities.  We 
also  foimd  damage  incidents  for  the 
disposal  of  paint  wastes  by  end-users, 
and  numerous  other  possible  incidents 
for  which  we  did  not  have  adequate 
information  to  determine  the  type  of 
facility  or  the  nature  of  the  waste 
involved.  A  report  smnmarizing  the 
results  of  this  search  is  in  the  docket  for 
today's  rule  (Damage  Incident 
Compendium  and  Report,  July  2000). 

A  number  of  the  data  soiut:es 
contained  information  on  potential 
problems  related  to  management  or  use 
of  paint  materials  at  a  variety  of  sites. 
The  information  of  most  potential  utility 
came  from  the  Superfimd  Public 
hiformation  System  (SPIS).  The  SPIS 
contains  data  from  the  Record  of 
Decision  System  (RODS),  which 


Federal  Register / Vol.  66,  No.  30 /Tuesday,  February  13,  2001  / Proposed  Rules 


10083 


document  remediation  actions  as  sites 
on  the  National  Priority  List  (NPL),  and 
the  Comprehensive  Environmental 
Response  Compensation  and  Liability 
Information  System  (CERCLIS),  which 
contains  other  information  on  potential 
and  actual  Superfund  sites.  Information 
from  other  sources  proved  to  be  less 
useful.  For  example,  a  search  of  the 
Right-to-Know  network  database  (RTK) 
provided  some  matches  for  paint  as  a 
pollutant  in  the  database  of  civil  cases 
filed  by  the  Department  of  Justice  on 
behalf  of  EPA,  however  these  included 
violations  of  RCRA  permitting,  storage, 
and  reporting  requirements,  rather  than 
disposal  problems,  or  violations  of  the 
CAA  or  CWA.  The  Defense  Technical 
Information  Center  database  provided 
information  on  defense  installations  on 
the  NPL  and  slated  for  closing,  however 
these  appear  to  be  end  users,  not  paint 
manufacturers. 

EPA  believes  the  damage  cases  have 
limited  utility  for  determining  current 
plausible  mismanagement  scenarios. 
The  vast  majority  of  damage  cases 
(especially  Superfund  sites)  were  from 
sites  that  operated  prior  to 
implementation  of  the  current  RCRA 
regulations,  and  generally  reflect 
management  practices  that  no  longer 
ocCTir  (such  as  an  in  groimd  solvent  pit, 
buried  crushed  dnmis  and  dimiping 
liquids  in  trenches).  We  believe  these 
past  damage  incidents  do  not  represent 
current  waste  management  practices  by 
the  paint  manufacturing  industry.  This 
is  supported  by  the  results  from  the 
3007  Survey,  which  indicate  that 
manufacturers  are  coding  and  managing 
many  wastes  as  hazardous,  especially 
some  of  those  likely  to  have  the  greatest 
solvent  content.  For  example,  all 
facilities  that  reported  solvent  cleaning 
wastes  reported  them  to  be  hazardous, 
except  for  one  that  was  sent  to  fuel 
blending.  Therefore,  we  expect  that 
waste  management  practices  have 
changed,  since  the  promulgation  of  the 
RCRA  regulations,  including  the 
addition  of  a  number  of  organics  to  the 
Toxicity  Characteristic  in  1990  and  the 
listings  for  certain  waste  solvents  (FOOl 
to  F005)  in  1980  (and  as  revised  in 
1985). 

In  most  cases,  the  available  damage 
incident  data  rarely  indicated  the 
composition  of  the  paint  or  paint 
manufactiu^ing  waste,  nor  the  source  of 
the  waste.  Instead,  the  data  depicted  the 
material  or  waste  in  general  terms,  such 
as  "paint,"  "paint  manufacturing 
waste,"  or  "sludges."  Thus,  the 
databases  did  not  categorize  the  damage 
incidents  involving  paint  nianufacturing 
wastes  into  the  specific  waste  categories 
of  interest  (solvent  cleaning  wastes; 
water/caustic  cleaning  wastes; 


wastewater  treatment  sludge;  emission 
control  dust  or  sludge;  and  off- 
specification  production  wastes)  nor 
allow  us  to  determine  concentrations 
above  which  paint  manufacturing 
wastes  could  pose  a  hazard.  Thus  we  are 
unable  to  directly  attribute 
contamination  observed  from  the 
mismanagement  of  paint  manufacturing 
wastes  to  those  the  wastes  that  are 
specifically  addressed  by  this  proposed 
listing. 

Even  if  historical  problems  could  be 
traced  to  paint  materials,  they  are  not 
very  useful  in  assessing  the  potential 
risks  for  paint  production  wastes  as  they 
are  currently  generated.  The  damage 
incidents  may  represent  the  potential 
for  the  migration,  mobility,  and 
persistence  of  constituents  in  paint 
manufacturing  wastes.  The  damage 
cases  do  provide  some  anecdotal 
information  in  support  of  a  conclusion 
that  some  paint  manufacturing  wastes 
may  yield  environmental  contamination 
when  managed  in  the  ways  that  lead  to 
the  damage  cases.  However,  because  the 
wastes  in  the  damage  cases  may  include 
wastes  now  managed  as  hazardous,  and 
because  the  cases  may  reflect 
management  scenarios  we  do  not 
believe  are  currently  common  or 
plausible,  it  is  difficult  to  use  theto  to 
reach  conclusions  as  to  which  of  the 
wastes  under  evaluation  in  today's 
proposal  may  pose  significant  risks. 
Certainly  it  is  difficult  to  use  damage 
cases  to  ascertain  at  what  concentration 
the  paint  manufacturing  wastes  imder 
evaluation  may  pose  such  risks.  Thus, 
while  the  damage  cases  supports  that 
some  paint  manufacturing  wastes  may 
sometimes  pose  risks,  EPA  is  relying 
upon  its  quantitative  risk  assessment  in 
formulating  today's  proposal. 

3.  Overview  of  The  Risk  Assessment 

For  a  concentration-based  listing,  EPA 
is  proposing  to  calculate  the 
concentration  levels,  or  "listing  levels" 
in  the  waste  at  or  above  which  a  waste 
would  be  considered  hazardous.  Risk 
assessment  is  used  to  identify  the 
concentrations  of  individual 
constituents  that  can  be  present  in  each 
waste  stream  and  remain  below  a 
specified  level  of  risk  to  both  humans 
and  the  environment. 

To  establish  these  listing  levels,  the 
Agency  (1)  Selected  constituents  of 
potential  concern  in  waste,  (2)  evaluated 
plausible  waste  management  scenarios, 
(3)  calculated  exposure  concentrations 
by  modeling  the  release  and  transport  of 
the  constituents  fixjm  the  waste 
management  unit  to  the  point  of 
exposure,  and  (4)  calculated  waste 
concentrations  that  are  likely  to  pose 
imacceptable  risk.  In  addition,  the  EPA 


conducted  a  screening  level  ecological 
risk  assessment  to  ensure  that  the 
concentration  limits  were  dually 
protective  of  human  health  and 
ecological  life. 

The  following  sections  explain  the 
selection  of  constituents  that  we 
evaluated  in  the  risk  assessment  and 
present  an  overview  of  the  analysis  the 
Agency  used  to  calculate  risk-based 
listing  levels  for  solvent  cleaning  waste, 
water  and/or  caustic  cleaning  waste, 
waste  water  treatment  sludge,  emission 
control  dust  and  sludges,  and  off- 
specification  product.  You  will  find 
more  details  of  how  we  selected  the 
constituents  of  concern  in  the  Listing 
Background  Dociunent.  Details  of  the 
risk  assessment  are  provided  in  the 
document  in  the  docket  entitled  Risk 
Assessment  Technical  Background 
Dociunent  for  the  Paint  and  Coatings 
Listing  Determination  (hereafter  called 
the  Technical  Background  Document). 

4.  How  EPA  Chose  Potential 
Constituents  of  Concern 

Our  overall  goal  in  choosing  potential 
constituents  of  concern  was  to  identify 
commonly  used,  potentially  hazardous 
constituents  that  could  pose 
unacceptable  risk  if  present  in 
mismanaged  paint  manufacturing 
wastes.  Waste  sampling  was  not 
practical  because  we  would  have  had  to 
conduct  extensive  sampling  to 
adequately  represent  thousands  of 
variable  products  and  constituents.  As 
an  alternative,  we  chose  to  rely  on 
published  information  and 
environmental  databases  to  select 
constituents  of  concern.  We  believe  our 
review  of  the  literatiu^  available  on 
paint  formulation  and  manufacturing 
combined  with  oiu-  search  of  specific 
databases  provided  representative 
information  on  widely  used  raw 
materials.  In  addition,  we  selected 
constituents  for  which  we  had  access  to 
toxicity  and  fate  and  transport  data  to 
conduct  a  risk  assessment  for  each 
potential  constituent  of  concern.  We 
verified  and  supplemented  these 
sources  with  iniormation  provided  by 
paint  manufacturers  when  the  3007 
survey  data  was  available. 

We  used  the  following  three-phased 
approach  to  develop  a  list  of  potential 
constituents  of  concern.  In  the  first 
phase,  we  developed  a  preliminary  list 
of  potentially  hazardous  constituents  in 
paint  formulations  which  we  could 
readily  evaluate  for  potential  risks  to 
human  health,  and  for  which  we  have 
test  methods  to  detect  their  presence  in 
waste.  In  the  second  phase,  we 
narrowed  the  list  to  constituents  for 
which  we  would  conduct  a  risk 
assessment.  In  the  third  phase,  we 
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added  a  limited  number  of  constituents 
to  the  risk  assessment,  as  additional 
infonnation  became  available. 

a.  Phase  1 :  How  Did  EPA  Develop  a 
Preliminary  Ust  of  Constituents?  We 
developed  a  preliminary  list  of 
constituents  in  three  steps:  first,  out  of 
the  thousands  of  constituents  that  are 
used  as  ingredients  in  paints,  we 
identified  a  subset  of  potentially 
hazardous  constituents  used  in  paint 
formulations;  second,  we  identified 
those  constituents  for  which  we  have 
adequate  data  to  complete  a  risk 
assessment  so  that  we  could  develop  a 
protective  concentration  level  for  the 
listing,  if  appropriate;  finally,  we 
ensured  that  test  methods  were 
available  so  paint  manufactiuers  would 
be  able  to  identify  the  presence  and 
concentration  of  constituents  in  their 
wastes,  as  necessary. 

Initially,  we  relied  on  the  "Database 
of  Published  Paint  Information" 
(available  in  the  docket),  a 
computerized  database  that 
characterizes  paint  raw  materials.  In 
particular,  we  used  the  "Raw  Materials 
Module"  which  contains  information  on 
the  following  types  of  ingredients  that 
are  used  to  make  paints  (we  believe  that 
these  categories  cover  the  vast  majority 
of  paint  ingredients  that  could  pose  a 
concern): 

Additives — Inorganic  and  organic  metal- 
containing  raw  material  additives  such  as 
driers  (siccatives],  catalysts,  stabilizers. 

Binders — Organic  polymeric  compounds 
used  to  adhere  the  pigment  particles  and 
other  paint  ingredients  into  a  film  on  the 
surface  being  painted. 

Biocides — Compounds  used  to  kill 
microorganisms  and  larger  organisms  such  as 
insects.  Categories  of  biocides  include 
insecticides,  anti-fouling  compounds  (e.g., 
for  use  on  ships],  fungicides,  algaicides,  and 
mildewcides. 

Pigments — Insoluble  particulates  used  to 
give  the  paint  film  color  as  well  as  structured 
strength,  as  well  as  in  some  cases  imparting 
corrosion  resistance  or  other  properties  to 
paint  film. 

Solvents — Solvents  used  both  in  traditional 
"oil"  based  (solvent  based)  paints,  as  weU  as 
those  solvents  used  in  waterbome  paints. 

The  constituents  in  the  "Raw 
Materials  Module"  were  identified  from 
an  extensive  set  of  reference  materials, 
including  textbooks,  monographs, 
articles  and  Material  Safety  Data  Sheets 
listed  in  the  "Bibliography  of 
Documents  Module"  of  the  database. 
We  believe  this  survey  approach 
allowed  us  to  identify  constituents  that 
are  used  in  paint  formulations  based  on 
a  variety  of  sources.  We  also 
emphasized  constituents  we  had  reason 
to  believe  were  more  likely  to  pose  a 
risk  to  human  health  and  the 
environment.  (For  example,  we  used 


other  governmental  sources,  such  as  a 
National  Institute  of  Occupational 
Safety  and  Health  (NIOSH)  docxunent 
characterizing  hazardous  worker 
exposures  in  paint  manufacturing,  as 
well  as  our  experience  in  the  RCRA 
program  dealing  with  a  variety  of 
hazardous  and  potentially  hazardous 
constituents.)  In  the  fall  of  1999,  when 
we  developed  the  preliminary  list  of 
constituents,  the  Raw  Materials  Module 
contained  approximately  500 
constituents. 

In  developing  the  preliminary  list  of 
constituents,  we  also  considered  other 
sources  that  might  provide  information 
on  specific  constituents  associated  with 
paint  manufacturing  facilities.  For  this, 
we  tiuned  to  the  Toxics  Release 
Inventory  (TRI)  data  base.  Under  the 
Emergency  Planning  and  Community 
Right-to-Know  Act  (EPCRA).  all  paint 
manufacturing  facilities  with  ten  or 
more  employees  must  report  chemical 
releases  if  they  manufacture,  process,  or 
otherwise  use  any  EPCRA  section  313 
chemicals  in  quantities  greater  than  the 
established  thresholds.  Facilities  must 
report  the  quantities  of  both  routine  and 
accidental  releases.  Facilities  are 
required  to  report  quantities  only  for 
individual  constituents.  In  the  1997  TRI, 
a  total  of  646  facilities  in  SIC  code  2851 
reported  releasing  115  different 
constituents  into  the  environment.  From 
these  115  constituents,  we  identified 
approximately  60  additional 
constituents  tbat  were  not  already  in  the 
"Raw  Materials  Database,"  but  were 
associated  with  paint  manufecturing 
facilities.  While  TRI  reports  of 
constituent  releases  cannot  be  tied 
directly  to  the  five  waste  streams  in  the 
scope  of  this  rule,  TRI  releases  do  tell 
us  that  the  constituents  are  used  by 
paint  manufacturing  facilities,  released 
into  the  environment,  and  could 
potentially  be  found  in  the  waste 
streams  of  concern. 

We  recognize  that  the  TRI  data  do  not 
correlate  perfectly  to  the  scope  of 
facilities  and  wastes  potentially  covered 
by  this  listing.  For  example,  the  SIC 
category  also  includes  some  facilities 
that  are  not  paint  producers.  Also,  TRI 
tracks  releases  of  specific  constituents. 
However,  the  TRI  data  do  not 
distinguish  whether  the  releases  are 
hazardous  or  non-hazardous  wastes  or 
whether  the  constituents  are  present  in 
a  larger  matrix  with  other  materials. 
While  TRI  does  not  contain  sufficiently 
detailed  information  to  associate 
releases  directly  with  paint  production, 
it  does  provide  the  best  available 
information  source  on  toxic  constituent 
releases  to  waste  management  units  and 
environmental  media  from  facilities 
within  the  appropriate  SIC  code. 


Our  next  critical  step  in  identifying  a 
preliminary  list  of  constituents  was  to 
determine  which  constituents  we  could 
readily  analyze  for  potential  hiunan 
health  effects  and  which  constituents 
could  be  readily  tested  in  wastes.  We 
looked  for  the  following: 

Health  benchmarks:  values  used  to 
quantify  a  chemical's  possible  toxicity  and 
ability  to  induce  a  health  effect.  Benchmarks 
are  also  specific  to  routes  of  exposure 
(ingestion  or  inhalation)  and  duration  of 
exposure. 

Physical/chemical  properties:  information 
used  to  predict  the  behavior  and  movement 
of  constituents  in  the  environment  essential 
to  model  environmental  fate  and  transport. 

Analytic  methods:  reliable  methods 
available  to  test  for  the  presence  of 
constituents  at  concentrations  of  concern  in 
order  to  implement  a  concentration  based 
listing.  We  identified  those  constituents  that 
have  available  SW-846  analytic  methods. 

We  foimd  that  of  the  constituents  in 
the  Raw  Materials  Module  and  the 
constituents  reported  in  the  TRI,  114 
had  health  benchmarks.  We  then 
searched  for  data  on  physical/chemical 
properties  and  SW-846  analytic 
methods  for  each  constituent.  We  finally 
had  a  list  of  66  constituents  with  test 
methods  and  sxifficient  data  to  conduct 
further  analyses.  We  included  the  66 
constituents  in  the  3007  survey  and 
asked  respondents  to  identify  which 
constituents  occurred  in  each  of  their 
paint  manufacturing  waste  streams. 
Table  UI.E-l  lists  the  66  constituents. 

Table  III.E-1  .—Candidate 
Constituents  for  Risk  Assessment 

Acetone 

Acrylamide  and  acrylamlde  derived  polymers 

Aciylonltrile  and  acrylonitrile  derived  poly- 
mers 

Ally!  alcohol 

Antimony  and  compounds 

Barium  and  compounds 

Benzene 

Benzyl  alcohol 

Butyl  t)enzyl  phthlate 

Cadmium  and  compounds 

Chloroform 

Chromium  and  compourtds 

Cobalt  and  compounds 

Copper  and  compounds 

Cyanide 

Cyclohexane 

Dibutyl  phthlate 

3-(3,4    Dichtorophenyl-1)1  dimethyturaa 

Diethyl  phthlate 

Di  (2-ethylhexyl)  phthlate 

2,4  Dimethylphenol 

1 ,4  Dloxane 

Ethyl  acetate 

Ethylbenzene 

Ethylene  glycol 

Formaldehyde  and  formaldehyde-derived 
polymers 

Isophorone 

Lead  and  compounds 
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Table  III.E-1.— Candidate  Con- 
stituents FOR  Risk  Assessment— 
Continued 

M-Cresol 

Methanol 

Methyl  acrylate 

Methylene  chloride 

Methyl  ethyl  ketone 

Methyl  isobutyl  ketone 

Methyl  methacrylate  and  methyl  methacrylate 
denvatives 

2,2  Methylenebis  (3,4,6-trichlorophenol) 

Mercury  and  compounds 

Molybdenum' and  compounds 

M-Xylene 

Naphthelene 

N-Putyl  alcohol 

Nickel  and  compounds 

Nitrobenzene 

2-Nitropropane 

0-Cresol 

0-Xylene 

P-Cresol 

Pentachlorophenol 

Phthalic  anhydride 

Phenol 

Selenium  and  compounds 

Silver  and  compounds 

Styrene  and  styrene-derived  compounds 

Tetrachtoroethene 

Tin  and  compounds 

Toluene 

Toluene  diisocyanate 

1,1,1  Trichloroethane 

1 ,2,4-Trichlorot)enzene 

Trichloroetfrene 

2,4,6  Trichlorophenol 

Vanadium  and  compounds 

Vinyl  acetate  and  vinyl  acetate  derived  poly- 
mers 

Vinylidene  chloride  and  vinylidene  chloride 
derived  polymers 

Xylene  (mixed  isomers) 

Zinc  and  compounds 

b.  Phase  2:  How  Did  EPA  Select 
Potential  Constituents  of  Concern  for 
the  Risk  Assessment?  Before  we  began 
our  initial  risk  assessment  analyses  in 
the  fall  of  1999,  and  before  survey  data 
were  available,  we  selected  a  subset  of 
34  constituents  (from  the  66)  to  use  in 
developing  the  risk  assessment 
structiue.  We  believe  that  it  is  important 
to  select  toxic  constituents  that  are 
likely  to  occur  across  a  wider  variety  of 
waste  streams  so  that  the  concentration- 
based  listing  will  captiu^  more  wastes 
of  concern.  While  it  is  possible  that 
infrequently  ocouring  constituents 
could  pose  risks,  we  believe  it  is  most 
effective  to  address  risks  from 
constituents  that  could  be  associated 
with  more  paint  production  wastes  and 
occur  in  larger  voliunes.  To  select  these 
constituents,  we  looked  for  some 
indicators  that  could  give  us  insight  into 
which  were  more  widely  used  or  more 
likely  to  occur  in  wastes.  We  started 
with  the  66  constituents  identified  in 
Table  1  and  looked  at  1997  TRI  data  first 
to  find  constituent  volumes  released  to 


waste  management  units  and 
environmental  media.  We  then  looked 
at  RCRA  Biennial  Reporting  System 
(BRS)  data  to  find  how  frequently  paint 
manufacturing  facilities  generated 
hazardous  wastes  that  contain  each  of 
the  66  constituents.  (  Hazardous  waste 
generators  are  required  to  report 
biennially  the  listed  and  characteristic 
hazardous  wastes  that  they  generate  by 
waste  code — ^the  Biennial  Reporting 
System.  Each  hazardous  waste  code  for 
listed  or  TC  characteristically  hazardous 
wastes  is  associated  with  specific 
hazardous  constituents  that  are  the  basis 
of  the  listing.)  We  looked  at  the  number 
of  paint  manufacturing  facilities  that 
reported  generating  hazardous  waste 
codes  associated  with  the  specific 
constituents  we  were  interested  in. 
While  we  know  that  these  wastes  are 
already  hazardous,  we  looked  at  these 
data  as  possible  indicators  of 
constituents  that  might  be  associated 
with  nonhazardous  wastes  at  paint 
manufactming  operations.  We  also 
considered  TRI  data  for  two  reasons. 
First,  TRI  "releases"  cover  a  broader 
range  of  materials  than  "hazardous 
wastes"  (in  the  BRS)  and  include  non- 
hazardous  wastes  that  are  not  reported 
to  BRS.  Also,  TRI  data  provide  some 
indication  of  the  relative  amounts  or 
fr^uency  that  constituents  may  be 
released  into  the  environment. 

First,  we  looked  at  TRI  for  the  volume  of 
releases  of  each  constituent  from  facilities  in 
SIC  2851  to  on-site  landfills,  solidification/ 
stabilization,  wastewater  treatment,  and 
offsite  landfills  and  surface  impoundments. 
We  evaluated  releases  to  these  units  first, 
because,  while  we  did  not  yet  have  the 
results  of  the  3007  survey,  these  management 
units  correspond  most  closely  to  waste 
management  scenarios  we  generally  address 
for  listing  purposes.  We  initially  identified  a 
list  of  20  constituents  out  of  the  66  with  the 
largest  volume  releases  to  these  management 
units. 

Second,  because  solvents  were  heavily 
represented  among  the  first  20  constituents 
we  identified  from  TRI  data,  we  focused  on 
the  remaining  constituents  that  fell  into  other 
use  categories,  such  as  pigments,  binders, 
and  biocides.  We  believe  that  it  is  important 
to  have  a  broader  representation  of  other 
types  of  constituents,  besides  solvents,  which 
are  used  in  paint  formulations.  (We  note  that 
some  constituents  serve  more  than  one 
purpose  in  paint  formulations.)  We 
considered  total  TRI  releases  (including 
releases  to  air,  surface  waters,  etc.,  in 
addition  to  releases  to  the  waste  management 
units  listed  above)  for  each  of  the  remaining 
constituents.  We  also  looked  at  the  number 
of  RCRA  facilities  that  are  likely  to  generate 
the  constituent  in  hazardous  waste,  based  on 
BRS  data.  This  resulted  in  adding  13 
constituents,  including  all  eight  remaining 
pigments,  binders  and  biocides  that  had  any 
TRI  releases  and  5  that  were  only  reported  in 
the  BRS. 


Third,  while  we  did  not  have  TRI  data 
available  for  two  additional  constituents, 
cobalt  and  tin,  we  added  them  based  on  our 
knowledge  that  they  are  commonly  used  as 
pigments  in  paints. 

We  initially  identified  35  constituents 
that  met  oui  screening  criteria. 
However,  we  later  dropped  one  of  the 
35  constituents  (phthalic  anhydride) 
because  it  degrades  too  rapidly  to 
model.  In  summary,  we  used  the  34 
constituents  listed  in  Table  III.E-2  to 
develop  the  risk  assessment  structiu* 
and  draft  analysis. 

c.  Phase  3:  How  Did  EPA  Choose 
Additional  Constituents  for  The  Risk 
Assessment?  Before  we  completed  the 
risk  modeling,  we  added  a  limited 
number  of  constituents  to  the  34  we 
chose  initially.  We  looked  at  three 
groups  of  constituents.  First,  since  we 
had  chosen  the  initial  group  of 
constituents  in  the  fall  of  1999,  we 
identified  five  additional  constituents 
(from  the  list  of  114  constituents  with 
health  benchmarks)  that  met  the  criteria 
for  risk  assessment  (the  Agency's  Office 
of  Research  and  Development  identified 
physical/chemical  properties  and  SW- 
846  methods  are  available).  Second,  we 
had  3007  survey  responses  reporting 
which  of  the  66  constituents  (candidates 
for  modeling,  including  the  34  we  used 
to  develop  the  risk  assessment  modeling 
structure)  occvu  in  non-hazardous  waste 
streams.  Finally,  we  found  TRI  data  for 
one  additional  constituent  on  the  list  of 
66.  Ultimately,  we  chose  additional 
constituents  based  on  the  3007  survey 
reporting. 

First  we  considered  the  five 
constituents  (from  the  initial  list  of  114, 
but  not  included  in  the  66)  for  which  we 
received  later  information  identifying 
physical/chemical  properties,  and  SW- 
846  methods:  these  were  acetophenone, 
chlorobenzene,  ethyl  ether,  p-chloro- 
meta-cresol,  and 

tetracbloroisophthalonitrile.  As  with  the 
first  group  of  34  constituents,  we 
considered  the  available  data  for  further 
evidence  associating  the  constituents 
with  paint  manufactiuing  facilities. 
Acetophenone  and  chlorobenzene  are 
TRI  chemicals  but  had  no  TRI  releases 
reported  by  SIC  2851  facilities.  Ethyl 
ether,  o-chloro-meta-cresol,  and 
tetracbloroisophthalonitrile  are  not 
covered  by  TRI.  In  the  BRS,  four  SIC 
2851  facilities  reported  hazardous 
wastes  that  were  listed,  at  least  in  part 
based  on  chlorobenzene.  We  found  no 
BRS  reporting  of  hazardous  wastes 
associated  with  the  other  four 
constituents. 

Then,  we  also  considered  the 
additional  information  reported  in  the 
3007  siuvey.  The  survey  listed  the  66 
constituents  that  were  candidates  for 
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risk  assessment  and  asked  respondents 
to  identify  which  constituents  occur  in 
each  of  their  waste  streams,  both 
hazardous  and  non-hazardous.  While 
response  to  this  question  was 
mandatory,  the  responses  were  based  on 
existing  Imowledge  or  waste  testing 
already  available  to  the  respondent.  In 
discussing  these  results  below, 
"reporting  frequency"  or  "frequency  of 
occurrence"  refers  to  the  number  of 
times  each  constituent  was  reported  to 
occui  in  a  non-hazardous  waste  stream 
by  a  facility.  The  numbers  reflect  the 
total  number  of  waste  streams  that  were 
reported  with  identified  constituents, 
not  the  niunber  of  facilities.  Some  waste 
streams  were  reported  without  any 
associated  constituents. 

In  survey  data,  respondents  identified 
45  of  the  66  constituents  occurring  in 
their  non-hazardous  waste  streams. 
Frequency  of  occurrence  ranged  from 
127  for  barium  to  one  for  o-xylene  and 
benzyl  alcohol.  Twenty-nine  of  the  34 
constituents  we  chose  initially  for 
modeling  were  among  the  45.  We 
initially  modeled  the  top  22  in  terms  of 
reporting  frequency  and  out  of  the  top 
26,  we  modeled  24.  Five  of  the 
constituents  we  modeled  were  not 
identified  by  respondents  as  occurring 
in  non-hazardous  waste  streams.  These 
results  support  the  interpretation  that 
our  initial  approach  to  choosing 
constituents  was  appropriate. 

Finally  we  considered 
trichloroethene,  which  was  one  of  the 
66  constituents,  but  was  not  initially 
chosen  for  risk  modeling.  We  found 
there  were  TRI  releases  reported  for 
trichloroethene.  so  we  also  looked  at 
siuvey  responses  to  find  how  often 
respondents  identified  it  occurring  in 
their  waste  streams.  We  found  that 
trichloroethene  was  not  reported  in 
either  non-hazardous  or  hazardous 
waste  streams.  We  compared  this  to 
responses  for  several  other  widely  used 
solvents.  Several  were  reported  in  both 
non-hazardous  and  hazardous  waste 
streams  and  the  frequency  of  reporting 
was  significantly  higher  in  the 
hazardous  waste  streams.  For  example, 
toluene  was  reported  in  38  non- 
hazardous  waste  streams  and  249  listed 
haza^ous  waste  streams.  Xylene  was 
reported  in  33  non-hazardous  waste 
streams  and  246  listed  hazardous  waste 
streams.  Ethylbenzene  was  reported  in  6 
non-hazardous  wastes  and  126  listed 
hazardous  waste  streams.  Comparing 
"no  reported  occiuxence"  of 
trichloroethene  in  either  non-hazardous 
or  hazardous  waste  streams  to  the  non- 
hazardous/hazardous  reporting  for  other 
widely  used  solvents  led  us  to  conclude 
that  trichloroethene  is  less  likely  to  be 


a  frequently  occurring  constituent  in 
non-hazardous  waste  streams  than  other 
constituents  that  actually  were  reported 
in  the  survey  as  occurring  in  non- 
hazardous  wastes. '2  Therefore,  we  did 
not  model  trichloroethene.  It  is  not  a 
constituent  considered  as  a  basis  for  the 
concentration  based  listing. 

We  decided  to  add  additional 
modeling  constituents  from  those 
identified  in  the  survey  results  rather 
than  any  of  the  five  constituents  for 
which  we  received  additional  data  that 
would  allow  us  to  conduct  risk 
modeling.  We  have  no  TRI  data  for  any 
of  the  five  constituents  with  late- 
arriving  information.  BRS  data  provided 
some  evidence  that  chlorobenzene  is 
associated  with  hazardous  wastes  from 
four  paint  facilities.  In  contrast,  the 
survey  provides  actual  reporting  from 
paint  manufapturers  on  the  occurrence 
of  constitueins  in  their  nonhazardous 
waste  streams.  We  believe  that  BRS 
reporting  associated  with  chlorobenzene 
at  four  facilities  is  less  compelling  than 
reporting  frequency  in  the  survey  as  a 
basis  for  adding  additional  constituents 
for  risk  modeling. 

Therefore,  we  added  the  following  six 
constituents  for  risk  modeling  based  on 
reported  frequency  of  occurrence  in 
non-hazardous  waste  streams:  butyl 
benzyl  phthalate  with  26  occurrences; 
acrylamide  with  22  occurrences; 
benzene  with  11  occiuxences;  and  m-, 
0-,  and  p-cresol  isomers  with  14 
occiurences  (for  m-cresol  and  o-cresol). 
We  modeled  all  three  cresol  isomers 
because  they  are  sometimes  difficult  to 
distinguish  with  available  sampling 
methods  and  they  often  occur  together. 
Also,  all  three  isomers  are  TC 
constituents. 

In  summary  we  modeled  43 
constituents.  There  are  several  points  to 
note  concerning  the  constituents  that  we 
modeled: 

•  There  are  11  metals  on  our  list  of 
modeling  constituents,  and  we  actually 
modeled  14  because  we  modeled  elemental 
mercury  and  divalent  mercury,  chromium  III 
and  chromium  VI,  and  nickel  and  nickel 
oxide.  Metals  exist  in  a  wide  variety  of 
chemical  species,  and  this  may  be  an 
important  factor  in  assessing  the  fate, 
mobility,  and  toxicity  of  metals  in  our  risk 
analysis.  For  the  metals  noted  above,  we  have 
sufficient  information  on  mobility  and 
toxicity  to  model  different  species.  Metals  are 
present  in  paint  manufacturing  wastes  as 
simple  metal  salts,  or  the  metal  could  be  part 
of  a  larger  organic  or  inorganic  metal 
compound.  For  example,  for  lead  there  are  a 
number  of  compounds  used  in  paints,  such 


"  Also,  generators  should  know  if  trichloroethene 
is  in  their  wastes  because  it  is  a  TC  constituent 
(D040,  trichloroethylene). 


as  lead  naphthenate,  lead  molybdate 
chromate,  lead  sulfate,  lead  chromate,  lead 
oxide,  etc.  We  believe  that  by  modeling  these 
14  metals,  we  are  in  fact  representing  a 
broader  range  of  compounds  that  are  likely 
to  be  used  in  paints.  As  discussed  in  the 
Section  III.E.3  (see  discussion  on  uncertainty 
in  human  health  risk  results),  we  recognize 
that  the  ionic  forms  of  metals  we  modeled 
may  over  or  under  represent  the  mobility  of 
many  of  these  metal  compounds.  However, 
given  that  metal  speciation  may  also  change 
as  the  constituents  move  from  the  waste  into 
the  environment,  we  believe  our  modeling 
efforts  are  a  reasonable  approach  to  assessing 
the  risks  presented  by  the  metals. 

•  Fifteen  of  the  constituents  are  TC 
constituents.  We  chose  to  model  these 
because  we  were  concerned  that  risk-based 
levels  derived  from  modeling  might  be  lower 
than  TC  concentration  levels.  We  had 
experience  from  the  petroleum  listing  where 
one  TC  constituent,  benzene,  was  present  in 
the  wastes  below  the  TC  concentration  level 
and  potentially  could  pose  a  risk,  (see  63  FR 
42110,  Augtist  6, 1998).  In  addition,  because 
we  intended  to  conduct  a  multi-pathway  risk 
assessment  that  would  take  into  account 
direct  and  indirect  risks  from  air  and  ground 
water  as  well  as  from  ingestion  of  ground 
water,  it  was  possible  that  risk-based 
concentrations  for  other  exposure  pathways 
might  be  lower  than  those  for  ingestion  of 
ground  water  alone,  which  is  the  basis  for  the 
TC. 

•  Fifteen  of  the  constituents  are  pigments; 
ten  are  biocides;  17  are  solvents;  five  are 
binders;  and  two  are  driers  (the  numbers  do 
not  add  up  to  the  total  number  modeled 
because  some  constituents  have  more  than 
one  purpose). 

•  With  the  addition  of  the  six  new 
modeling  constituents,  we  modeled  34 
constituents  with  3007  survey  reported  waste 
stream  occurrences  ranging  from  127  to  two. 
We  modeled  the  top  30  in  terms  of  reporting 
frequency  in  waste  streams,  with  the 
exception  of  acetone  (discussed  below).  We 
also  completed  modeling  for  the  five 
constituents  modeled  initially  but  not 
reported  in  the  survey,  because  there  is  a 
possibility  that  they  may  occur  in  the  total 
universe  of  paint  manufacturing  wastes. 

We  did  not  model  acetone,  although  it  was 
reported  at  11  occurrences,  because  it  was 
removed  frtim  the  TRI  in  1995.  It  was 
removed  from  the  TRI  because  "*   *   * 
acetone:  (1)  Cannot  reasonably  be  anticipated 
to  cause  cancer  or  neurotoxicity  and  has  not 
been  shown  to  be  mutagenic  and  (2)  cannot 
reasonably  be  anticipated  to  cause  adverse 
developmental  effects  or  other  chronic  effects 
except  at  relatively  high  dose  levels." 
(Federal  Register  June  16, 1995  (Volume  60, 
Number  116),  pp.  31643-31646.)  On  the 
same  day,  EPA  also  added  acetone  to  a  list 
of  compounds  excluded  from  the  definition 
of  a  VOC  under  Tide  I  of  the  Clean  Air  Act, 
based  on  an  Agency  determination  that 
acetone  has  a  neghgible  contribution  to 
tropospheric  ozone  formation. 
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Table  III.E-2  lists  all  the  constituents 
that  we  modeled,  the  use  category  that 
they  fall  tmder  and  their  frequency  of 


occurrence  when  they  were  reported  in 
non-hazardous  waste  streams. 


TABLE  III.E-2.— Constituents  Modeled  for  Risk  Assessment 


Constituent 


Purpose 


Weighted  frequency  of  occurrence  in 
non-hazardous  waste  streams 


Barium'  

ZirK 

Vinyl  Acetate  .., 

Ethylene  Glycol  

Copper  

Chromium  IIP  

Chromium  VI  ^  

Cobalt  

Styrene  

Formaldehyde 

Lead'  

Antimony 

Silver^ 

Methanol 

Toluene 

Methyl  Ethyl  Ketone'  .... 

N-Butyl  Alcohol  

Acrylonitrile  

Cadmium'  

Xylene 

Nickel  

Nickel  oxide 

Ptienol  

Methyl  Methaciylate  

Butyl  Benzyl  Phthalate  ^ 

Acrylamide^ 

Dtbutyl  Phthalate  

m-Cresol  '-^ 

o-Cresol  '-^ 

p-Cresol'-2  

Methyl  Isobutyl  Ketone  .. 

Benzene '-2  

Tin 


Pigment 

Pigment/Biocide 
Solvent/binder  ... 

Solvent 

Pigment/Biocide 
Pigment  


Pigment/drier .... 

Binder 

Biocide  

Pigment/drier  .... 

Pigment  

Pigment/biocide 
Solvent/bkx:ide  . 

Solvent  

Soh^ent 

Solvent 

Binder 

Pigment 

Solvent 

Pigment 

Pigment 

Solvent/biocide  . 
Binder 


Mercury' 

Divalent  mercury  

Ethylbenzene 

Selenium'  

Di(2-ethylhexyl)  Phthalate 

Chloroform '  

Methylene  chloride  

2,4  dimethylphenol  

piantachlorophenol ' 

Tetrachksroethylene '  


Solvent  

Binder 

Solvent  

Solvent  

Solvent 

Solvent  

Solvent 

Solvent 

Pignwnt 

Pigment/biocide 
Pigment/biocide 

Solvent 

Pigment 

Solvent 

Biockle  

Solvent 

Biocide  

Biocide  

Solvent  


127.4 

126.8 

98.4 

90.0 

86.7 

84.6 

(Identified  as  chromium  in  the  survey) 

73.0 

63.0 

62.8 

58.2 

45.9 

45.6 

40.0 

38.8 

36.9 

35.6 

35.0 

34.5 

33.5 

28.3 

(identified  as  nrckel  in  survey) 

28.0 

27.2 

26.6 

22.5 

22.0 

7.45 

7.45 

11.8 
11.0 
9.0 

7.6 

(Identified  as  mercury  in  the  survey) 

6.1 

5.1 

2.2 


'  Indicates  Toxicity  Characteristic  (TC)  constituents. 

2  Indicates  constituents  added  to  the  risk  assessment  based  on  frequency  of  occunence  reported  in  the  3007  survey. 


5.  What  Was  EPA's  Approach  to 
Conducting  Hvunan  Health  Risk 
Assessment? 

Our  hiunan  health  risk  analysis  for 
the  paint  and  coating  waste  streams 
estimates  the  concentrations  of 
individual  constituents  that  can  be 
present  in  each  waste  stream  and 
provide  a  specified  level  of 
protectiveness  to  human  health  and  the 
environment.  The  human  health  risk 
assessment  for  the  paints  and  coatings 
listing  determination  evaluates  waste 
management  scenarios  that  may  occiu 
nationwide.  A  national  analysis  that 
captures  variability  in  meteorological 


and  hydro-geological  conditions  was 
selected  for  this  listing  because  paint 
manufacturing  is  widespread,  and 
facilities  that  generate  the  waste  streams 
of  interest  are  found  nationwide. 

This  risk  assessment  is  intended  to 
limit  the  risk  to  individuals  who  reside 
near  waste  management  units  used  for 
paint  manufacturing  waste  disposal  by 
determining  the  concentrations  of 
particular  constituents  that  can  be 
managed  in  paint  manufacturing  wastes 
and  remain  below  a  specified  individual 
target  risk  level. 

For  this  listing,  we  generated  risk- 
based  concentration  limits  in  waste 
streams  by  estimating  the  concentration 


of  a  constituent  that  can  be  managed  in 
the  waste  streams  reported  in  the  3007 
siurvey  and  remain  below  a  target  risk 
level  for  both  cancer  risk  and  noncancer 
hiunan  health  hazards  to  90%  of  the 
individuals  living  near  waste 
management  units  handling  paint 
manufacturing  wastes.  Human  health 
impacts  are  expressed  as  estimates  of 
excess  lifetime  cancer  risk  for 
individuals  (called  "receptors")  who 
may  be  exposed  ^o  carcinogenic 
contaminants  and  as  hazard  quotients 
(HQ's)  for  those  contaminants  that 
produce  noncancer  health  effects. 
Excess  lifetime  cancer  risk  is  the 
probability  of  an  individual  developing 
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cancer  over  a  lifetime  as  a  result  of 
exposure  to  a  carcinogen.  A  hazard 
quotient  is  the  ratio  of  an  individual's 
chronic  daily  dose  of  a  noncarcinogen  to 
a  reference  dose  (an  estimate  of  daily 
exposure  that  is  likely  to  be  without 
appreciable  risk  or  deleterious  effects 
over  a  lifetime)  for  exposures  to  the 
noncarcinogen.  For  this  listing,  the 
Agency  selected  a  target  risk  level  for 
excess  lifetime  cancer  risk  for 
individuals  exposed  to  carcinogenic 
(cancer-causing)  contaminants  of  1 
chance  in  100,000  (lE-05).  For 
constituents  that  are  non-carcinogens, 
the  Agency  selected  the  measure  of  safe 
intake  levels  to  projected  intake  levels, 
a  hazard  quotient  (HQ),  of  HQ=1. 

The  use  of  these  risk  levels  is 
consistent  with  the  EPA's  hazardous 
waste  listing  policy  and  the  target  risk 
levels  used  in  past  hazardous  waste 
listings  (e.g.,  see  59  FR  24530,  December 
22, 1994).  Risk  levels  themselves  do  not 
necessarily  represent  the  sole  basis  for 
a  listing.  There  can  be  uncerteiinty  in 
calculated  risk  values  and  so  other 
foctors  are  considered  in  conjunction 
with  risk  in  making  a  listing  decision. 
EPA's  ciurent  listing  determination 
procedure  uses  as  an  initial  cancer-risk 
"level  of  concern"  a  caladated  risk 
level  of  lE-05  and/or  environmental 
risk  quotients  (EQ's)  of  1  at  any  one 
point  in  time.  Waste  streams  for  which 
risks  are  calculated  to  be  lE-04  or 
higher,  or  1  HQ  or  higher  for  any 
individual  non  carcinogen,  or  non 
carcinogens  that  elicit  adverse  effects  on 
the  same  target  organ,  generally  will  be 
considered  to  pose  a  substantial  present 
or  potential  hazard  to  human  health  and 
the  environment  and  generally  will  be 
listed  as  hazardous  waste.  Such  waste 
streams  ^1  into  a  category 
presiunptively  assumed  to  pose 
sufBcient  risk  to  require  their  listing  as 
hazardous  waste.  However,  even  for 
these  waste  streams  there  can  in  some 
cases  be  factors  which  could  mitigate 
the  high  hazard  presumption.  Listing 
determinations  for  waste  streams  with 
calculated  high-end  individual  cancer 
risk  levels  between  lE-04  and  lE-06 
always  involve  assessment  of  additional 
fectors.  For  today's  proposed  listing 
there  are  several  factors  that  we 
considered  in  setting  the  risk  level  of 
concern,  these  included:  (1)  Certainty  in 
the  risk  assessment  methodology,  (2) 
coverage  by  other  regulatory  programs, 
(3)  damage  cases,  and  (4)  presence  of 
toxicants  with  unquantifiable  risks.  We 
believe  a  target  cancer  risk  level  of  lE- 
05  and  an  HQ  of  1  is  appropriate  for  this 
listing,  but  we  welcome  comments  and 
supporting  data,  if  there  is  a  compelling 
reason  for  an  alternative  target. 


To  calculate  listing  levels  for 
constituents  of  concern,  we  needed  to 
determine  what  concentrations  at  the 
point  of  exposure  would  be  associated 
with  levels  in  the  waste  for  each  waste 
stream  and  waste  management  unit.  We 
used  three  types  of  analyses  to 
determine  the  risks  associated  with  the 
management  of  paint  manufactiuing 
wastes:  (1)  A  probabilistic  analysis  for 
all  waste  management  scenarios;  (2)  a 
deterministic  analysis  for  all  waste 
management  scenarios,  and  (3)  a 
bounding  analysis  for  on-site 
management  of  waste  waters  in 
treatment  tanks.  The  results  of  the 
boimding  analysis  demonstrated  that 
given  the  concentrations  of  constituents 
that  we  expect  in  paint  manufacturing 
waste  the  risk  generated  from  paint 
manufacturing  wastes  managed  in  on- 
site  tanks  is  not  significant.  The 
following  sections  describe  the  risk 
assessment. 

(1)  Probabilistic  Analysis  (Monte 
Carlo  Method).  A  probabilistic  analysis 
caloilates  distributions  of  results  (in 
this  case  protective  waste 
concentrations  for  each  constituent)  by 
allowing  some  of  the  parameters  used  in 
an  analysis  to  have  more  than  one  value. 
The  model  is  run  numerous  times  (for 
this  analysis  we  ran  the  model  10.000 
times)  each  time  with  different  values 
selected  from  the  distributions  of  input 
parameters.  A  parameter  is  any  one  of 
a  number  of  inputs  or  variables  (such  as 
waste  volume  or  distance  between  the 
waste  management  unit  and  the 
receptor)  required  for  the  fate  and 
transport  and  exposiue  models  and 
equations  that  EPA  uses  to  assess  risk. 
In  the  probabilistic  analysis,  we  vary 
sensitive  parameters  for  which 
distributions  of  data  are  available. 
Parameters  varied  for  this  analysis 
include  waste  volumes,  waste 
management  imit  size,  parameters 
related  to  the  location  of  the  waste 
management  unit  such  as  climate  and 
hydro-geologic  data,  location  of  the 
receptor,  and  exposure  factors  (e.g., 
drinking  water  ingestion  rates).  In  some 
cases,  in  order  to  maintain  the  inherent 
correlation  between  parameters,  we  treat 
multiple  parameters  as  a  single 
parameter  for  the  piupose  of  conducting 
the  analysis.  We  do  this  to  prevent 
inadvertently  combining  parameters  in 
our  analyses  in  ways  that  are 
unrealistic.  For  example,  we  treat 
environmental  setting  (location) 
parameters  such  as  climate,  depth  to 
groundwater,  and  aquifer  type  as  a 
single  set  of  parameters.  We  believe 
that,  for  example,  allowing  the  climate 
from  one  location  to  be  paired  with  the 
depth  to  groundwater  from  another 


location  could  result  in  a  scenario  that 
would  not  occur  in  nature. 

The  probabilistic  analysis  is 
conducted  using  a  Monte  Carlo 
methodology.  Monte  Carlo  analysis 
provides  a  means  of  quantifying 
variability  in  risk  assessments  by  using 
distributions  that  describe  the  full  range 
of  values  that  the  various  input 
parameters  may  have.  Some  of  the 
parameters  in  the  probabilistic  analysis 
are  set  as  constant  values  because  (1) 
there  are  insufficient  data  to  develop  a 
probability  distribution  function  ;  (2) 
EPA  made  assumptions  to  simplify  the 
analysis  in  cases  where  such 
simplifications  would  improve  the 
efficiency  of  the  analysis  without 
significantly  affecting  the  results;  and 
(3)  the  analysis  has  not  been  shown  to 
be  sensitive  to  the  value  of  the 
parameter,  that  is,  even  if  the  parameter 
varies,  the  residting  risk  estimate  does 
not  vary  significantly.  The  result  of  the 
probabilistic  risk  assessment  is  a 
distribution  of  risk-based  concentration 
limits  or  "listing  levels."  The  EPA  used 
the  results  of  the  probabilistic  risk 
assessment  to  determine  the  regulatory 
listinglevels. 

(2)  Deterministic  Analysis.  The 
deterministic  method  uses  single  values 
for  input  parameters  in  the  models  to 
produce  a  point  estimate  of  risk  or 
hazard.  We  used  the  deterministic 
analysis  to  corroborate  the  results  of  the 
probabilistic  analysis.  For  the 
deterministic  analysis,  we  conduct  both 
a  "central  tendency"  and  a  "high  end" 
deterministic  risk  assessment.  These 
two  analyses  attempt  to  quantify  the 
cancer  risk  or  non-cancer  hazard  for  the 
"average"  receptor  in  the  population 
(the  central  tendency  risk)  and  the  risk 
or  hazard  for  individuals  in  small,  but 
definable  "high  end"  segments  of  the 
popidation  (the  high  end  risk).  For 
central  tendency  deterministic  risk 
analyses,  we  set  all  parameters  at  their 
central  tendency  values.  For  the  paint 
and  coatings  risk  assessment,  the  central 
tendency  values  generally  are  either 
mean  (average)  or  50th  percentile 
(median)  values.  We  use  high  end 
deterministic  risk  analyses  to  predict 
the  risks  and  hazards  for  those 
individuals  exposed  at  the  upper  range 
of  the  distribution  of  exposures.  EPA's 
Guidance  For  Risk  Characterization 
(EPA  1995)  advises  that  "conceptually, 
high  end  exposiue  means  exposing 
above  about  the  90th  percentile  of  the 
population  distribution,  but  not  higher 
than  the  individual  in  the  population 
who  has  the  highest  exposmre,"  and 
recommends  that  "  *  *  *  the  assessor 
should  approach  estimating  high  end  by 
'  identifying  the  most  sensitive  variables 
and  using  high  end  values  for  a  subset 
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of  these  variables,  leaving  others  at  their 
central  values."  As  such,  for  the  paint 
and  coatings  risk  assessment,  high  end 
deterministic  risk  analyses,  EPA 
established  a  set  of  the  pareuneters  most 
likely  to  influence  the  results  of  the 
assessment  and  set  two  of  these 
parameters  at  a  time  to  their  high  end 
values  (generally  90th  percentile 
values),  and  set  all  other  parameters  at 
their  central  tendency.  The  high-end 
deterministic  analysis  results  are  based 
on  the  two  most  "sensitive  parameters." 
These  are  the  two  parameters  that  when 
set  at  their  high-end  values,  generated 
the  highest  estimate  of  risk  or  hazard. 
These  two  most  "sensitive  parameters" 
vary  according  to  the  constituent  and 
pathway  evaluated.  Appendix  C  of  the 
risk  assessment  technical  backgroimd 
document  shows  the  two  most  sensitive 
parameters  for  each  constituent  and 
pathway.  The  EPA  did  not  perform  a 
sensitivity  analysis  on  all  parameters  in 
this  risk  assessment.  Rather,  the 
parameters  we  selected  to  vary  in  the 
deterministic  analysis  were  a  smaller 
list  based  on  sensitivity  analyses 
performed  on  the  same  models  for  other 
listing  determinations  that  determined 
the  most  sensitive  parameters  in  our 
models.  For  the  aboveground  pathways, 
the  parameters  considered  most  likely  to 
influence  the  results  were  the  waste 
management  unit  siu'face  area,  the 
distance  to  the  receptor,  the 
meteorological  station  location,  the 
sorption  coefficients  for  the  waste 
management  unit  and  surficial  soil,  the 
receptor's  exposiue  diuation,  and  the 
volume  of  paint  waste  in  the  waste 
management  unit.  For  the  groundwater 
pathways,  the  parameters  considered 
most  likely  to  influence  the  results 
included;  the  distance  to  receptor  well, 
depth  to  groundwater,  the  sorption 
coefficients,  the  receptor's  exposure 
duration,  and  the  volume  of  paint  waste 
in  the  waste  management  unit.  We  did 
not  use  the  deterministic  analysis  to 
develop  today's  proposed  listing  levels, 
file  deterministic  analysis  is  discussed 
in  more  detail  in  the  Technical 
Backgroimd  Document 

(3)  Bounding  Analysis.  This  type  of 
analysis  is  very  conservative  but 
presents  a  quick  and  simple  way  to 
"screen  out"  potential  scenarios  of 
concern.  A  bounding  analysis  was  used 
for  the  on-site  tank  scenario  because, 
based  on  previous  listing 
determinations,  we  did  not  think 
volatilization  from  the  small  voliunes 
managed  on-site  was  likely  to  generate 
a  risk  of  concern.  Similar  to  the 
deterministic  and  probabilistic  analyses, 
the  results  of  this  risk  assessment  are 
the  concentration  of  each  constituent 


that  can  be  managed  in  a  tank  and 
remain  protective  of  human  health.  To 
conduct  this  analysis,  the  most  sensitive 
or  risk-driving  parameters  in  the  risk 
assessment  tank  model  were  varied 
between  their  high-end  and  central 
tendency  values.  The  tank 
characteristics  (i.e.,  capacity,  siuface 
area,  and  diameter)  used  in  the  analysis 
were  based  on  the  tank  reported  by  the 
facility  with  the  highest  waste  volume 
managed  in  a  tank.  The  tank  modeled 
was  a  9000  gallon,  aerated  weiste  water 
treatment  tank.  For  the  analysis  we 
assiuned  there  was  no  biodegradation  in 
the  tank.  Similar  to  the  deterministic 
assessment,  two  high-end  parameters 
were  varied  at  a  time  to  determine  the 
greatest  "high-end"  risk  combination. 
The  greatest  reported  waste  volume  was 
always  used  as  one  of  the  high-end 
parameters  in  the  two  parameter 
combination.  The  three  other  high-end 
parameters  were  varied  between  their 
high-end  and  central  tendency  values. 
These  three  parameters  were;  the 
distance  from  the  waste  management 
unit  to  the  receptor,  the  duration  that 
the  receptor  was  exposed  to  the 
contaminant,  and  the  meteorological 
location  of  the  waste  management  unit. 
Based  on  the  residts  of  this  analysis,  we 
determined  that  the  risk  of  waste  water 
management  in  on-site  tanks  is 
insignificant  for  all  constituents  for  one 
of  three  different  reasons:  (1)  The 
estimated  constituent  concentration  was 
greater  than  1  million  parts  per  million 
and  therefore  was  not  physically 
achievable,  (2)  the  estimated  constituent 
concentration  was  above  the 
constituent's  RCRA  hazardous  waste  ' 
toxicity  characteristic  and  the  waste 
would  already  be  classified  as 
hazardous,  or  (3)  we  determined,  based 
on  knowledge  of  paint  formulations, 
that  non-hazardous  paint  manufacturing 
waste  waters  would  never  contain 
concentrations  of  the  constituent  at  the 
level  that  may  produce  a  risk  (see 
Section  for  further  discussion). 

a.  What  Waste  Management  Scenarios 
Were  Evaluated?  We  evaluated  four 
waste  management  imits  that  represent 
plausible  management  scenarios  that  are 
likely  destinations  for  paint  and  coating 
production  waste  streams.  The  modeled 
imits  include  landfills,  surface 
impoimdments,  on-site  tanks,  and  off- 
site  tanks.  Section  m.D  describes  in 
detail  why  these  waste  management 
units  were  selected  for  evaluation  in  the 
risk  assessment.  The  waste  management 
scenarios  for  each  of  these  luiits  were 
created  using  information  reported  by 
industry  on  the  management  of  their 
non-hazardous  paint  manufacturing 
waste  streams.  In  addition,  we  used 


information  on  the  national 
distributions  of  waste  management  unit 
characteristics  (e.g.,  size  and  waste 
capacity)  collected  with  surveys 
conducted  for  other  rulemakings  to 
establish  the  characteristics  of  the  off- 
site  waste  management  units. 

(i)  Type  of  Waste  Management  Units 
and  Thefr  Characteristics.  We  evaluated 
commercial  industrial  non-hazardous 
landfills,  siuface  impoundments,  and 
off-site  tanks  for  the  probabilistic  and 
deterministic  risk  assessment.  On-site 
tanks  were  also  evaluated  in  a  bounding 
analysis.  With  the  exception  of  the  on- 
site  tanks,  each  type  of  waste 
management  unit  has  a  distribution  that 
characterizes  the  units  with  respect  to 
capacity  and  dimension  (e.g.,  area  and 
depth).  These  dimensions  and  operating 
characteristics  are  important 
determinants  of  the  extent  to  which  a 
contaminant  may  be  released  from  the 
unit.  Each  type  of  waste  management 
unit  is  assiuned  to  have  different 
operational  lifetimes  (between  20-50 
years)  and  different  lengths  of  time 
during  which  constituents  are  assumed 
to  be  released  from  the  unit  (between  30 
and  200  years). 

For  landfills  and  surface 
impoundments  we  evaluated  the 
scenario  of  disposal  in  an  unlined  waste 
management  unit  and  assessed  the 
impact  of  the  release  of  leachate  bom 
the  landfill  and  surface  impoundment  to 
the  groundwater.  In  addition,  we 
assumed  that  the  landfill  did  not  have 
daily  cover  and  the  surface 
impoundment  was  open  to  the  air.  The 
primary  source  of  data  used  to  establish 
the  characteristics  of  landfills  and 
surface  impoundments  for  both  the 
probabilistic  and  deterministic  analysis 
is  our  1985  Screening  Survey  of 
Industrial  Subtitle  D  Establishments." 
There  are  over  2,850  landfills  reported 
in  this  survey.  Since  paint 
manufacturing  facilities  reported  that 
their  wastes  were  sent  to  off-site 
landfills,  the  characteristics  the  sixty- 
eight  landfills  reported  in  this  survey  to 
accept  wastes  in  all  or  in-part  from  off- 
site  sources  were  selected  for 
characterizing  the  landfills  included  in 
this  assessment. 

There  were  1,930  siuface 
impoundments  reported  in  the  1985 
Industrial  D  Screening  Survey.  Twenty- 
seven  of  these  surface  impoundments 
were  not  included  in  the  distribution 
used  for  this  risk  assessment  because 
the  data  were  not  complete  in  the 
survey  or  the  facility  indicated  that  the 


'^Schro^er,  K.R.  Qickner.  and  E.  Miller.  1987. 
Screening  Survey  of  Industrial  Subtitle  D 
Establishments.  Draft  Final  Report.  Prepared  for  the 
Office  of  Solid  Waste.  U.S.  Environmental 
Protection  Agency.  Westat.  Inc.  Rockville,  MD. 
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surfece  impoundments  were  only  used 
as  backup  storage  imits.  A  stratified 
random  sample  of  200  of  the  remaining 
1,903  siuface  impoundments  was  used 
in  the  analysis.  Data  on  the  surface 
impoundment  total  capacity  and  total 

1985  waste  quantity  were  used  in  the 
analysis.  Siuface  impoundments  were 
assumed  to  be  operated  with  varying 
degrees  of  aeration.  Aeration 
characteristics  were  not  a  parameter 
reported  in  the  Industrial  D  survey  and 
in  the  absence  of  this  data,  the 
distribution  of  aeration  characteristics 
from  the  tanks  database  (described 
below)  was  randomly  applied  to  surface 
impoimdments. 

For  the  evaluation  of  off-site 
management  of  waste  waters  in 
treatment  tanks,  a  tank  database  was 
developed  for  this  analysis  that 
compiled  flow  rates,  treatment  methods, 
and  tank  volumes.  The  primary  soiut;e 
for  these  data  was  EPA's  1986  National 
Siirvey  of  Hazardous  Waste  Treatment, 
Storage,  Disposal,  and  Recycling 
Facilities  (TSDR)  Database. »*  Although 
this  database  collected  information  on 
hazardous  waste  tanks,  this  database 
was  used  since  it  is  the  most 
comprehensive  collection  available  of 
information  on  tank  characteristics. 
Since  similar  treatment  technologies  are 
used  for  hazardous  and  non-hazardous 
waste  we  believe  that  the  characteristics 
of  non-hazardous  tanks  is  not 
significantly  different  from  hazardous 
tanks.  This  database  is  a  result  of  a 
comprehensive  survey  of  2,626  TSDR 
facilities,  on  1986  waste  management 
practices  and  quantities.  A  subset  of  the 
data  contained  information  on  8,510 
tanks  that  received  wastes  from  off-site. 
Since  it  was  not  computationally 
feasible  to  model  all  8,510  of  the  tanks 
for  this  analysis,  a  sample  from  the 
tanks  in  this  survey  was  used  to  develop 
the  characteristics  of  off-site  tanks. 
There  were  several  criteria  used  in 
selecting  a  sample  bom  the  tanks  in  the 

1986  survey.  Some  of  the  criteria  used 
were:  (1)  Only  those  tanks  reporting 
flow  rates  (demonstrating  they  were 
used  for  waste  management)  were 
included  in  the  analysis,  (2)  only 
treatment  tanks  were  considered  in  the 
analysis  and  tanks  that  were  closed  or 
covered  were  not  included  in  the 
distribution,  (3)  no  reported  tanks  with 
a  voliune  the  size  of  a  drum  or  smaller 
were  included  since  these  are  likely  to 
be  short-term  units  or  containers.  From 
all  the  tanks  that  met  the  above 
mentioned  criteria,  a  sample  of  200 
tanks  was  drawn  from  the  data  that 


comprised  the  tank  distribution.  The 
sampling  was  conducted  to  preserve  the 
range  and  distribution  of  tanks  in  the 
imderlying  database.  To  reflect  emission 
characteristics  associated  with 
differences  within  the  treatment  tank 
category  related  to  aeration  intensity, 
three  different  tank  categories  were 
identified  and  modeled:  high  aerated 
treatment  tanks,  low  aerated  treatment 
tanks,  and  nonaerated  (quiescent) 
treatment  tanks.  Examples  of  quiescent 
treatment  tanks  are  clarifiers  and  filters 
(such  as  sand  or  mixed-media  filters).  In 
the  absence  of  aeration,  quiescent 
treatment  tanks  are  still  subject  to  small 
amoimts  of  agitation  during  filling  and 
emptying  operations  if  the  tank  has 
above-surface  intakes.  Sorting  the  tanks 
in  the  database  into  these  three 
categories  was  done  using  the  data 
reported  in  the  TSDR  category. 

iii)  Location  of  Waste  Management 
Units.  Determining  the  location  of  waste 
management  units  is  important  for  the 
selection  of  environmental  setting  data 
(e.g.,  meteorological  and  hydrological 
data)  for  constituent  fate  and  transport 
modeling.  Since  we  do  not  know  the 
location  of  aU  s{>ecific  paint  production 
waste  disposal,  we  assumed  that  waste 
disposal  locations  are  correlated  with 
the  location  of  the  paint  production 
facilities.  We  also  assumed  that 
nonhazardous  waste  from  paint 
manufacturing  facilities  is  disposed 
within  reasonable  transport  distances  of 
the  facility.  Therefore,  we  created  a 
distribution  of  locations  of  paint 
manufacturing  waste  treatment  and 
disposal  fecilities  across  the  United 
States.  The  locations  of  waste 
management  in  the  distribution  are 
weighted  according  to  the  total  dollar 
value  of  product  shipments  reported  for 
a  State.  We  assumed  that  the  larger  the 
total  dollar  value  of  shipments,  the 
greater  the  voliune  of  paint  production 
in  the  State  and  we  weighted  the 
probabilistic  analysis  accordingly.  In 
other  words,  the  meteorological 
locations  in  States  with  the  larger 
reported  dollar  value  of  paint  shipments 
in  the  probabilistic  analysis  had  more  of 
the  10,000  iterations.  The  source  of 
information  on  the  dollar  value  of 
product  shipments  is  the  1997 
Economic  Census  of  Paint  and  Coating 
Manufacturing  (U.S.  Department  of 
Commerce,  1999).>5  The  Census 
reported  the  dollar  value  of  shipments 
made  by  paint  manufacturing  facilities 
by  State.  In  all,  36  states  reported  paint 
production  volumes  on  a  dollar  value 


"U.S.  EPA.  1987.  1986  National  Survey  of 
Hazardous  Waste  Treatment.  Storage.  Disposal,  and 
Recycling  Facilities  Database. 


>*U.S.  Department  of  Commerce.  1999.  Paint  and 
Coating  Manufacturing:  1997  Economic  Census: 
Manufacturing  Industry  Series.  EC97M-32S5A.  U.S. 
Census  Bureau,  Washington,  D.C.  August. 


basis.  The  Census,  however,  included 
only  States  for  which  facility  data  can 
be  reported  without  disclosing 
confidential  business  information.  Data 
cannot  be  reported  if  the  population  of 
paint  manufactiulng  facilities  is  so 
small  that  confidentiality  cannot  be 
maintained  if  data  were  reported  on  a 
State  level.  Since  the  States  not 
included  in  the  1997  Census  may  only 
have  a  few  paint  manufacturing 
facilities,  not  including  these  States 
does  not  impact  this  analysis.  Locations 
for  modeling  were  selected  first  for 
States  according  to  the  volume  of  paint 
manufact\ired  and  then  by  the  general 
location  of  paint  manufactiuing 
facilities  within  the  State.  The  EPA's 
1997  Toxic  Release  Inventory  was  used 
to  determine  the  possible  location  of  the 
paint  manufactiuing  facilities  within  a 
State.  In  many  cases  the  majority  of  the 
paint  manufacturing  facilities  were 
located  in  several  clusters  throughout  a 
State.  Therefore,  in  some  cases  several 
different  meteorological  stations  and 
hydrological  regimes  within  a  single 
State  were  modeled.  Forty-nine 
meteorological  stations  in  39  states  were 
used  in  the  risk  assessment. 

(iii)  Waste  Volumes.  In  Part  ID, 
Section  D,  we  explained  how  we 
identified  waste  voliunes  reported  in  the 
3007  survey  data  that  represent  the 
distribution  of  voliunes  of  non- 
hazardous  waste  being  sent  to  non- 
hazardous  landfills,  surface 
impoundments,  and  tanks  across  the 
nation.  We  compiled  distributions  of 
waste  solids  sent  to  landfills  and  waste 
liquids  sent  to  tanks  and  surface 
impoundments.  Each  waste  volume  has 
a  corresponding  weighting  factor  that 
represents  the  number  of  facilities  in  the 
total  sampling  population  that  sent  a 
particular  waste  volume  to  a  particular 
type  of  waste  management  unit.  The  risk 
assessment  modeling  requires  the  use  of 
volumes  going  to  a  waste  management 
unit,  therefore  the  waste  quantities  here 
are  presented  as  volumes  (in  gallons)  as 
opposed  to  mass  (in  tons),  the  waste 
descriptor  that  has  been  used  in 
previous  sections  of  this  preamble.  For 
the  probabilistic  risk  assessment  the 
weights  were  used  to  determine  the 
frequency  a  waste  volume  was 
evaluated  in  the  10,000  iterations 
comprising  the  Monte  Carlo  analysis.  In 
general,  the  waste  volumes  reported 
were  relatively  small  when  compared  to 
the  total  waste  capacity  of  the  waste 
management  units.  For  the  probabilistic 
analysis,  the  volumes  of  emission 
control  dust  going  to  a  landfill  range 
from  40  gallons  to  78,650  gallons,  die 
volumes  Of  all  the  solids  going  to  a 
landfill  range  from  5  gallons  to  426,739 
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gallons,  and  the  range  of  aqueous  wastes 
that  can  be  managed  in  either  a  surface 
impoundment  or  off-site  tank  is  from 


151  gallons  to  104.225  gallons.  For  the 
deterministic  analysis,  the  50th  and 
90th  percentile  waste  volumes  from 


each  of  the  volume  distributions  was 
used.  These  volumes  are  shown  in  Table 
ni.E-3  below. 


Tabi^  III.E-3.— Waste  Volumes  Used  for  the  Risk  Assessment 


Percentile 


Emission 
control  dust 
(gallons/yr) 


Combined 

solids 
(gallons/yr) 


Liquid  wastes 
(gallons/yr) 


Minimum 

50th  

90th  

Maximum 


40 

644 

58,340 

78,650 


5 
375 

43,270 
426.739 


151 

12.000 

26.752 

104,225 


What  Exposure  Scenarios  Did  EPA 
Evaluate?  Prior  to  conducting  the  risk 
assessment,  we  had  to  establish  that 
there  is  a  plausible  scenario  under 
which  a  receptor  might  be  exposed  to 
contaminants  managed  in  paint 
manufacturing  wastes.  Establishing  this 
scenario  required  that  we  determine: 
how  the  waste  is  managed,  how 
contaminants  can  be  released  from  the 
waste  management  unit,  how 
contaminants  can  be  transported  in  the 
environment  to  a  point  of  contact  with 
a  receptor;  and  how  a  receptor  can  be 
exposed  to  a  contaminant.  For  the 
reasons  discussed  in  Part  II,  Section  D, 
we  chose  to  evaluate  the  risk 
attributable  to  management  of  paint 
production  wastes  in  uncovered 
biological  treatment  tanks,  uncovered 
and  unlined  surface  impoundments, 
and  uncovered  and  unlined  non- 
hazardous  industrial  landfills. 

(i)  Release  Scenarios  From  Waste 
Management  Units.  We  determined  that 
releases  from  all  of  the  waste 
management  units  (tanks,  landfills,  and 
surface  impoundments)  can  occur 
through  release  of  vapor  emissions  to 
the  air.  In  addition,  particulate 
emissions  to  the  air  from  solids 
disposed  in  landfills  is  feasible.  For  the 
landfill  and  surface  impoundment  waste 
management  scenarios,  it  was  also 
determined  that  releases  could  occur 
through  leaching  of  waste  into  the 
subsurface.  We  assumed  that  tanks  were 
sufficienUy  impermeable  that  they  were 
highly  unlikely  to  release  volumes  of 
waste  sufficient  to  pose  an  unacceptable 
groundwater  risk.  Therefore  it  was  not 
necessary  to  develop  risk-based 
concentrations  for  the  groundwater 
pathway.  The  mechanisms  and 
pathways  we  evaluated  are  as  follows: 

1 .  Vapor  emissions  can  remain  dispersed 
in  the  air,  or  can  be  deposited  through  wet 
and  dry  deposition.  Specifically,  we  modeled 
the  concentraUon  of  vapor  phase 
contaminants  in  air,  the  diffusion  of  vapor 
phase  contaminants  into  plants,  the  diffusion 
of  vapor  phase  contaminemts  into  surface 
water,  wet  deposition  of  vapors  onto  soils 
and  surfece  water,  dry  deposition  of  vapors 


onto  soils,  and  dry  and  wet  vapor  deposition 
onto  plants. 

2.  Particulate  emissions  can  remain 
dispersed  in  the  air  or  be  deposited  through 
wet  deposition  (in  precipitation)  or  dry 
deposition  (particle  settling).  We  assume  that 
particulates  may  be  deposited  onto  soil  and 
surface  water  through  both  wet  and  dry 
deposition,  and  onto  plants  through  dry 
deposition. 

3.  Leachate  can  migrate  through  the 
unsatiirated  zone  to  the  saturated  zone, 
where  contaminants  are  transported  in 
groundwater  to  drinking  water  wells. 

4.  Constituents  deposited  onto  soils  from 
vapor  and  particulate  emissions  can  erode 
into  nearby  surface  water  bodies. 

(ii)  Routes  of  Exposure.  Human 
receptors  may  come  into  contact  with 
the  chemicals  of  concern  present  in 
environmental  media  through  a  variety 
of  routes.  In  general,  exposure  pathways 
are  either  direct,  such  as  inhalation  of 
ambient  air,  or  indirect,  such  as 
consumption  of  contaminated  food 
products.  For  this  risk  assessment, 
human  receptors  may  come  into  contact 
indirectly  with  vapors  that  diffuse  into 
vegetation,  particulates  that  are 
deposited  onto  vegetation,  or 
contaminants  that  are  taken  up  by 
vegetation  from  the  soil  and  ingested  in 
fruits  and  vegetables,  as  well  as 
exposure  to  contaminated  beef  and 
dairy  products  derived  from  catUe 
which  have  ingested  contaminated 
forage,  silage,  grain,  and  surface  soil. 
Receptors  that  ingest  fish  may  also 
indirecUy  come  into  contact  with 
contaminants  in  air-borne  vapors  and 
particulates  (through  vapor  diffusion 
into  surface  water,  vapor  deposition 
onto  surface  water,  and  particulate 
deposition  onto  surface  water)  and 
runoff  and  eroded  soil  that  has  entered 
the  surface  water  body. 

(iii)  Receptors  Evaluated.  Most  paint 
facilities  transport  wastes  generated 
during  paint  production  to  waste 
management  units  located  off-site.  For 
the  off-site  waste  management  units 
identified  in  the  RCRA  3007  survey 
(e.g.,  landfills)  it  is  not  uncommon  to 
have  residential,  recreational,  or 
agricultural  land  uses  surrounding  the 


management  unit.  As  such,  we 
determined  that  the  following  receptors 
reasonably  represent  the  types  of 
individuals  that  may  be  located  near  the 
waste  management  units  and  could  be 
exposed  to  contaminants  in  paint 
production  wastes: 

•  An  adult  resident, 

•  The  child  of  a  resident,  - 

•  A  farmer, 

•  The  child  of  a  farmer, 

•  A  recreational  fisher. 

Some  of  these  receptors  might  be 
exposed  through  several  pathways  and 
some  might  only  be  exposed  through 
one  pathway.  Receptors  are  evaluated 
for  exposures  with  respect  to  chemicals 
present  in  ambient  air  (both  vapors  and 
particles),  soils,  groundwater,  fruits  and 
vegetables,  beef  and  dairy  products,  and 
fish.  The  magnitude  of  the  exposure 
received  by  a  receptor  is  dependant  on 
the  chemical  and  environmental  setting 
modeled.  The  following  sections 
describe  our  primary  assumptions 
regarding  the  characteristics  and 
activities  of  each  of  the  receptor  types, 
and  the  routes  by  which  each  receptor 
is  exposed. 

Adult  Resident  and  Child  of  the 
Resident.  We  assume  that  an  adult  and 
child  can  reside  near  the  waste 
management  unit.  The  residential 
receptors  inhale  vapors  and  particulate 
matter  that  are  dispersed  in  the  ambient 
air.  We  assume  that  household  water  is 
supplied  to  the  residential  receptors  by 
a  private  groundwater  well  that  is 
located  near  their  home.  The  adult 
resident  and  the  child  of  the  resident, 
drink  water  that  comes  fitim  the  well. 
We  assume  that  the  adult  resident 
inhales  vapors  that  are  emitted  bom  the 
water  used  for  showering.  The 
residential  receptors  do  not  ingest  foods 
that  are  grown  in  the  vicinity  of  their 
home,  however,  they  do  incidentally 
ingest  surface  soil  from  their  yard. 
Groundwater  exposures  were  only 
considered  for  the  residential  scenario. 
It  was  assumed  that  contaminated 
groundwater  was  not  used  for  crop 
irrigation  or  stock  water  for  cattie.  In 
addition,  groundwater  recharge  and 


10092 


Federal  Register /Vol.  66,  No.  30 /Tuesday,  February  13,  2001  /  Proposed  Rules 


subsequent  contamination  of  fish  was 
not  considered.  In  general,  the  exposure 
to  contaminants  through  the  air 
pathway  and  contaminants  in  the 
groundwater  occurs  at  very  different 
time  scales  due  to  the  long  transport 
times  associated  with  most  chemicals  in 
the  groundwater  medium.  For  example, 
transport  of  contamination  to  a  receptor 
in  ambient  air  can  happen  within  a 
matter  of  hours  while  transport  of 
contaminants  to  a  residential  well  in 
groundwater  can  take  hundreds,  even 
thousands  of  years.  As  such,  we  did  not 
add  together  the  exposures  from  both 
the  air  pathway  and  groundwater 
pathway.  There  were  a  few  organic 
constituents  where  the  contaminant  did 
travel  to  the  receptor  well  in  less  than 
50  years,  however,  we  did  not  add 
together  the  exposiues  from  these  two 
pathways  since  the  receptor  locations 
for  the  groundwater  and  air  pathways 
are  different,  therefore  adding  the 
exposures  is  not  appropriate.  We  did 
add  together  the  exposures  from 
different  routes  for  each  receptor.  For 
example,  for  carcinogens,  we  considered 
the  additive  exposure  for  an  adidt 
resident  from  ingestion  of  groundwater 
and  inhalation  of  vapors  while 
showeriiig  when  it  was  appropriate. 

Adult  Fanner  and  Child  of  the 
Farmer.  We  assiune  that  a  farmer  raises 
fr^ts,  exposed  vegetables,  root 
vegetables,  beef  cattle,  and  dairy  cattle 
in  an  agricultiu^  field  located  near  the 
waste  management  unit.  Approximately 
42  percent  of  the  exposed  vegetables,  17 
percent  of  the  root  vegetables,  33 
percent  of  the  exposed  fruits,  3  percent 
of  the  protected  fruits,  49  percent  of  the 
beef,  and  25  percent  of  the  dairy 
products  eaten  by  the  farmer  are  grown/ 
raised  on  the  former's  agriciUtural  field. 
We  assume  that  the  farmer  and  the  child 
of  the  fanner  incidentally  ingests  soil 
from  his/her  yard. 

Recreational  Fisher.  We  assume  that 
the  residential  receptor  may  be  a 
recreational  angler.  Approximately  33 
percent  of  the  fish  eaten  by  the  fisher 
are  from  a  stream  located  near  the  waste 
management  imit.  The  fisher's  other 
characteristics  and  activities  are  the 
same  as  those  of  the  adult  resident. 

We  establish  the  locations  of  all  the 
receptors  relative  to  waste  management 
units  based  on  information  obtained 
from  previous  national  surveys.  These 
siuveys  are  discussed  below.  Exposure 
to  groundwater  occius  through  the  use 
of  water  from  drinking  water  wells,  and 
exposive  via  non-grovuidwater 
pathways  occiu-s  through  releases  to  the 
air.  Therefore,  "distance  to  receptor"  for 
the  groundwater  pathways  is  the 
distance  to  the  drinking  water  well  that 
the  receptor  is  using  (the  "receptor 


well").  "Distance  to  the  receptor"  for 
non-groundwater  pathways  is  the 
distance  to  the  residence  where  the 
receptor  is  inhaling  air  or  contacting  the 
soil  or  the  distance  to  the  field  where 
the  receptor  is  growing  crops  or  raising 
livestock.  ConsequenUy,  we  use 
different  databases  to  establish 
"distance  to  receptor,"  depending  on 
whether  we  are  evaluating  a 
groundwater  or  a  non-groundwater 
pathway. 

For  analysis  of  the  air  pathways  risks 
in  the  deterministic  analysis  we  assiune 
that  the  receptors  live  either  75  meters 
(m)  (high  end]  or  300  m  (central 
tendency)  bom  the  waste  management 
unit.  The  distance  of  250  feet  (ft) 
(approximately  75  m)  is  based  on  the 
actual  measured  distance  to  the  nearest 
resident  for  the  worst-case  facility 
evaluated  in  the  risk  assessment 
conducted  to  support  the  1990 
"Hazardous  Waste  Treatment,  Storage, 
and  Disposal  Facilities-Organic  Air 
Emissions  Standards  for  Process  Vents 
and  Equipment  Leaks  Final  Rule"  (55 
FR  25454),  and  was  used  as  distance  to 
the  nearest  resident  for  that  rulemaking. 
In  the  same  risk  assessment,  we 
identified  the  receptor  distance  of  1000 
ft  (approximately  300  m)  as  the  median 
distance  in  a  random  sample  of 
distances  to  the  nearest  residence.  For 
the  deterministic  analysis,  we  used  the 
average  air  concentration  and 
deposition  values  around  the 
circiunference  at  both  75  m  and  300  m. 
For  the  probabilistic  analysis,  we 
identified  the  distance  of  300  m  as  the 
median  or  central  tendency  distance 
bom  the  WMU  to  the  receptor.  We  then 
used  the  75  m  distance  as  a  10th 
percentile  closest  location  (high-end) 
and  created  a  normal  distribution  of 
receptor  distances  to  sample  from.  The 
lowest  and  highest  receptor  distances  (0 
and  100  percentile)  of  the  distribution 
were  constrained  to  be  between  50  and 
550  m.  The  distance  from  the  WMU 
boundary  to  the  resident  location  was 
randomly  selected  from  this 
distribution.  In  addition,  the  receptors 
in  the  probabilistic  analysis  are  located 
in  16  directions  around  the  entire 
circumference  (360  degrees)  of  the  waste 
management  unit. 

For  evaluating  the  groundwater 
pathway  in  the  deterministic  analysis, 
we  assume  that  a  receptor  well  is 
located  102  m  (high  end)  or  430  m 
(central  tendency)  bom  the  waste 
management  unit,  and  that  the  receptor 
well  is  located  on  the  centerline  of  the 
plume  (high  end]  or  halfway  between 
the  centerline  and  the  edge  of  the 
contaminant  plume  (central  tendency). 
The  102  m  distance  is  the  10th 
percentile  value  in  the  distribution  of 


distances  derived  from  oiu  1988  survey 
of  Solid  Waste  (Municipal]  Landfill 
Facilities.  The  430  m  value  is  the  50th 
percentile  value  in  that  same 
distribution.  For  the  probabilistic 
analysis,  the  distance  from  the  waste 
management  unit  to  the  receptor  well  is 
based  on  the  complete  distribution  of 
distance  to  the  receptor  well  reported  by 
the  siu^ey  respondents,  and  ranges  from 
0.6  m  to  1610  m.  For  the  Monte  Carlo 
analysis  we  assiune  that  the  receptor 
well  is  located  anjrwhere  within  the 
contaminant  plume. 

The  Technical  Background  Document 
for  the  risk  assessment  provides  a 
complete  discussion  of  the  values  of 
additional  parameters  that  define  the 
characteristics  of  each  receptor,  such  as 
the  amounts  of  contaminated  food  and 
water  they  ingest,  their  inhalation  rates, 
and  how  long  they  live  near  the  waste 
management  unit  (i.e.,  their  exposure 
diu-ation). 

c.  How  did  EPA  Quantify  Each 
Receptors  Exposure  to  Contaminants? 
Exposure  is  the  condition  that  occurs 
when  a  contaminant  comes  into  contact 
with  the  outer  boundary  of  the  body, 
such  as  the  mouth  and  nostrils.  Once  we 
establish  the  concentrations  of 
contaminants  at  the  points  of  exposure, 
we  can  estimate  the  magnitude  of  each 
receptor's  contaminant  dose.  Dose  is  the 
amount  of  contaminant  that  crosses  the 
outer  boundary  of  the  body  and  is 
available  for  adsorption  at  internal 
exchange  boundaries  (lungs,  gut,  skin). 
For  example,  for  exposiue  to  a 
carcinogen  through  ingestion  of 
contaminated  drinking  water,  dose  is  a 
function  of  the  concentration  of  the 
contaminant  in  the  drinking  water 
(exposure  point  concentration),  as  well 
as  certain  exposure  factors,  such  as  how 
much  drinking  water  the  receptor 
consumes  each  day  (the  intake  rate),  the 
niunber  of  years  the  receptor  is  exposed 
to  contaminated  drinking  water  (the 
exposure  duration),  how  often  the 
receptor  is  exposed  to  contaminated 
drinking  water  (the  exposure 
frequency),  the  body  weight  of  the 
receptor,  and  the  period  of  time  over 
which  the  dose  is  averaged.  Our  primary 
source  of  exposure  factors  is  the 
"Exposure  Factors  Handbook" 
published  by  EPA  in  August  1997.  For 
probabilistic  analyses,  we  used  the 
distributions  of  exposiue  factor  values 
provided  in  the  Exposure  Factors 
Handbook.  The  one  situation  where  we 
do  not  develop  an  expression  of  dose  is 
the  case  where  we  use  the  Reference 
Concentration  (RfCs]  to  estimate 
noncancer  hazard  for  the  inhalation 
exposure  route.  In  this  situation,  we 
calculate  noncancer  hazard  from 
concentration  of  the  contaminant  in  air 
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and  the  RfC,  without  considering 
exposure  factors  other  than  those 
inherent  in  the  RfC  (e.g.,  inhalation  rate, 
body  weight). 

Cnildren  are  an  important  sub- 
population  to  consider  in  a  risk 
assessment  because  they  are  likely  to  be 
more  highly  exposed  to  contaminants  in 
the  environment  than  adults.  Compared 
to  adults,  children  eat  more  food  and 
drink  more  fluids  per  luiit  of  body 
weight.  This  higher  rate  coupled  with  a 
lower  body  weight  can  result  in  higher 
average  daily  dose  than  adults 
experience.  To  evaluate  childhood 
exposure  for  this  analysis,  a  child  of  a 
resident  and  a  child  of  a  former  whose 
exposure  begins  between  the  ages  of  1 
and  6  was  evaluated.  For  the 
probabilistic  assessment,  a  start  age  was 
randomly  chosen  between  the  ages  of  1 
and  6.  The  child  was  then  aged  for  the 
number  of  years  defined  by  the 
exposure  duration.  As  children  mature, 
however,  their  physical  characteristics 
and  behavior  patterns  change.  To 
capture  these  changes  in  the  analysis, 
the  life  of  a  chUd  was  divided  into 
several  cohorts:  Cohort  1  (ages  1-5), 
Cohort  2  (ages  6  to  11),  cohort  3  (ages 
12  to  19),  and  cohort  4  (ages  20  to  70). 
Each  cohort  has  a  discrete  value  (for  a 
deterministic  assessment)  and  a 
distribution  (for  a  Monte  Carlo  analysis) 
of  exposure  parameters  that  are  required 
to  calculate  exposure  to  an  individual. 
The  exposiu^  parameter  distributions 
for  each  cohort  reflect  the  physical 
characteristics  and  behavior  patterns  for 
that  age  range. 

d.  How  Did  EPA  Predict  The  Release 
and  Tmnsport  of  Constituents  From  a 
Waste  Management  Unit  to  Receptor 
Locations?  We  conduct  contaminant  fote 
and  transport  modeling  and  indirect 
exposure  modeling  to  determine  what 
the  concentrations  of  contaminants  will 
be  in  the  media  that  the  receptor  comes 
into  contact  with.  These  concentrations 
are  called  "exposure  point 
concentrations"  (that  is,  they  are  the 
contaminant  concentrations  at  the  point 
where  the  receptor  is  exposed  to  the 
contaminants.)  There  are  a  number  of 
computer-based  models  and  sets  of 
equations  that  we  use  to  predict 
exposure  point  concentrations.  In  the 
following  sections  we  briefly  discuss 
these  models  and  equations  and  their 
application  in  the  risk  analyses. 

(i)  Landfill  Partitioning  Model.  The 
landfill  model  is  designed  to  simulate 
the  gradual  filling  of  an  active  landfill 
and  the  long-term  releases  from  the 
active  and  closed  landfill  cells.  The 
design  assumes  that  the  landfill  is 
composed  of  a  series  of  vertical  cells  of 
equal  volume  that  are  filled 
sequentially.  We  assumed  that  each  cell 


requires  one  year  to  be  filled.  The 
formulation  of  the  landfill  model  is 
based  on  the  assumptions  that  the 
contaminant  mass  in  the  landfiU  cells 
might  be  linearly  partitioned  into  the 
aqueous,  vapor,  and  solid  phases.  The 
partitioning  coefficients  are  based  on 
those  reported  in  literature,  and  are 
listed  in  the  risk  assessment's  Technical 
Background  Document.  The  model 
simulates  the  active  lifetime  of  the 
landfill  (30  years)  and  continues 
simulating  releases  until  less  than  one 
percent  of  the  initial  mass  is  left  or  for 
a  total  of  200  years,  whichever  occurs 
first.  We  assiune  that  the  landfill  has 
minimal  controls  with  no  liner  and  no 
daily  cover.  However,  we  assiuned  that 
there  is  no  runoff  and  erosion  from  the 
unit.  The  cover  at  closure  is  a  soil  cover 
that  still  permits  volatilization.  We  used 
the  highest  9-year  average  leachate 
concentration  predicted  by  the 
partitioning  model  as  input  into  EPA's 
Composite  Model  for  Leachate 
Migration  with  Transformation  Products 
(discussed  in  Section  III.E(b)(vii)). 

Based  on  the  design  assumptions 
above,  we  simulated  the  annual  release 
of  chemical  mass  by  leaching  to  the 
unsaturated  zone  underneath  the 
landfill,  volatilization  to  the  air 
pathway,  and  particle  emissions  to  the 
air  pathway  from  wind  erosion  and 
truck  movement  during  the  active 
lifetime.  It  is  assumed  that  the 
contaminant  mass  emitted  as  a 
particulate  from  the  landfill  is  sorbed  to 
[larticles  in  the  waste.  The  model 
estimates  the  emission  rate  of 
contaminant  mass  adsorbed  to  particle 
sizes  less  than  30  micrometers  dun).  The 
amount  of  contaminant  mass  emitted  is 
assiuned  to  be  distributed  between  four 
particle  size  categories,  30  to  15  ^m 
(40%),  15  to  10  ^m  (10%),  10  to  2.5  ^m 
(30%),  and  less  than  2.5  ^m  (20%).»6 
While  the  emission  control  dust  may  be 
comprised  primarily  of  the  smaller  size 
particles,  we  assumed  that  the  waste 
material  becomes  mixed  with  other 
wastes  and  soils  before  being  released  as 
a  particulate,  therefore  the  particle  size 
distribution  used  for  estimating  the 
particulate  releases  represent  the  range 
of  particles  sizes  for  all  the  wastes  that 
may  be  in  a  landfiU.  We  did  not  attempt 
to  assess  possible  risks  from  short-term 
releases  of  unmixed  dust  particles  that 
might  occur  during  initial  placement  of 
wastes  into  the  landfill  cells.  However, 
we  do  not  believe  such  releases  are 
likely  to  be  significant  for  several 


reasons:  (1)  Dusts  sent  to  landfills  are 
typically  contained,  and  are  thus 
unlikely  to  cause  large  scale  releases 
when  placed  in  a  landfill,  (2)  dust 
volumes  are  relatively  small,  especially 
in  comparison  to  the  size  of  commercial 
offsite  landfills,  and  would  likely  be 
covered  with  other  wastes  at  the  lanrifiH 
in  a  short  time  period,  and  (3) 
significant  dusting  would  be  minimized 
by  both  typical  operating  practices  at 
landfills  (e.g.,  dust  suppressant 
activities),  as  well  as  regulations 
controlling  air  releases  (e.g.,  see:  Federal 
regulations  for  daily  cover  for  mimicipal 
landfills  at  40  CFR  258.21;  widespread 
State  requirements  for  cover  at  non- 
municipal  Subtitle  D,'^  and 
requirements  under  State 
Implementation  Plans  approved 
pursuant  to  section  110  of  the  CAA). 

In  addition,  we  simulated  losses  of 
mass  through  both  anaerobic  and 
aerobic  biodegradation  and  hydrolysis  - 
within  the  landfill.  We  did  not  simulate 
the  transport  of  constituents  from  the 
landfill  as  non-aqueous  phase  liquids 
(NAPL's).  However,  we  do  not  befieve 
that  the  waste  streams  evaluated  for  the 
landfill  scenario  will  form  NAPL's  (see 
Section  rV  E).  In  addition,  due  to  the 
variabihty  of  waste  stream 
characteristics  across  the  paint  industry, 
it  is  impossible  to  know  the  exact 
composition  of  the  waste  matrices  (e.g., 
the  constituents  present  and  the  exact 
constituent  concentrations),  therefore, 
modeling  did  not  take  into  account  the 
effect  of  managing  multiple  solvents  in 
the  same  waste  stream.  The 
management  of  multiple  solvents  in  a 
waste  may  create  a  "co-solvency  effect" 
where  the  solubility  of  a  solvent  may  be 
increased  due  to  the  presence  of  other 
solvents. 

The  partitioning  model  incorporates 
other  assumptions  intended  to  improve 
the  efficiency  of  the  model.  These 
assumptions  are  described  in  detail  in 
the  risk  assessment  technical 
backgroimd  document.  The  assumptions 
include  the  lack  of  lateral  transport 
between  cells,  simulation  of  only  a 
single  cell  and  then  aggregation  of 
results  based  on  the  time  each  cell  is 
filled,  and  the  assumption  that  waste  is 
added  at  a  constant  concentration  at  a 
constant  rate. 

(ii)  Surfoce  Impoundment  Partitioning 
Model.  The  surface  impoundment 
model  simulates  the  disposal  of  liquid 
wastes  in  an  unlined  surfoce 
impoundment  and  the  releases  of 
chemicals  during  the  lifetime  of  the 


'•  "Compilation  of  Air  Pollutant  Emission 
Factors,"  AP-42,  Section  13.2.5:  Industrial  Wind 
Erosion,  U.S.  Environmental  Protection  Agency, 
Office  of  Air  and  Radiation  and  OfBce  of  Air 
Quality  Planning  and  Standards,  September  1995. 


"U.S.  Environmental  Protection  Agency,  Office 
of  Solid  Waste,  State  Requirements  for  Industrial 
Non-Hazardous  Waste  Management  Facilities, 
October  1995. 
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unit.  The  highest  9-year  average 
leachate  concentration  is  then  used  as 
input  into  EPA's  Composite  Model  for 
Leachate  Migration  with  Transformation 
Products  (see  section  vii)  which 
estimates  the  movement  of  the  pliune 
through  the  saturated  and  unsaturated 
zone  over  a  10,000  year  time  period. 
Runoff  and  erosion  from  the  unit  do  not 
occur  because  we  assume  the 
impoundment  is  a  sink  in  the 
watershed.  We  assiune  that  there  is  no 
liner  other  than  native  soils  and  that  the 
unit  is  not  covered.  The  model  assumes 
that  the  waste  in  the  impoundment 
consists  of  two  phases:  Aqueous  liquid 
and  sediment.  The  model  does  not 
simulate  any  additional  phases,  such  as 
non-aqueous  phase  Uquids  (NAPL's). 
However,  we  do  not  believe  that  NAPL 
formation  is  likely  in  the  wastes 
evaluated  for  this  listing  (see  Section  IV 
E).  The  model  simulates  the  changes  at 
the  bottom  of  the  impoundment  over 
time  as  settled  solids  fill  pore  space  in 
native  soils  and  act  to  reduce  chemical 
transport  to  underlying  soils  and 
groundwater.  In  addition,  a  fraction  of 
each  surface  impoundment  is  aerated, 
which  enhances  biodegradation  and 
increases  volatilization  of  some 
chemicals.  The  surface  impoundment  is 
assiuned  to  op>erate  50  years  and  then 
undergoes  clean  closure  (that  is,  all  the 
waste  is  removed  from  the  unit).  Based 
on  the  design  assumptions,  the  surface 
impoimdment  module  simulates  annual 
release  of  leachate  to  the  unsaturated 
zone  and  volatile  emissions  to  the  air. 
The  model  does  not  account  for 
redeposition  of  volatiles  into  the  unit 
from  precipitation.  The  model  aocoimts 
for  several  biological,  chemical,  and 
physical  processes  including  hydrolysis, 
volatilization,  sorption  as  well  as 
settlement,  resuspension,  growth  and 
decay  of  solids,  activated 
biodegradation  in  the  liquid  phase  (that 
is,  a  higher  rate  based  on  the  amount  of 
biomass  present]  and  hydrolysis  and 
anaerobic  biodegradation  in  the 
sediments. 

(iii)  Tank  Emissions  Model.  The  tank 
model  simulates  time-varying  releases 
of  constituents  to  the  atmosphere.  The 
tank  unit  only  has  volatile  emissions  (no 
particulate  emissions)  and  the  tank  is 
assumed  to  have  an  impervious  bottom 
so  that  there  is  no  contaminant  leaching. 
The  treatment  tank  is  divided  into  two 
primary  compartments:  a  "liquid" 
compartment  and  a  "sediment" 
compartment.  Mass  balances  are 
performed  on  these  primary 
compartments  at  time  intervals  small 
enough  that  the  hydraulic  retention  time 
in  the  liquid  compartment  is  not 
significantly  impacted  by  the  solids 


settling  and  accumulation.  In  the  liquid 
compartment,  there  is  flow  both  in  and 
out  of  the  WMU.  SoUds  generation 
occurs  in  the  liquid  compartment  due  to 
biological  growth;  solids  destruction 
occurs  in  the  sediment  compartment 
due  to  sludge  digestion.  Using  a  well- 
mixed  assumption,  the  suspended 
solids  concentration  within  the  WMU  is 
assumed  to  be  constant  throughout  the 
tank.  However,  some  stratification  of 
sediment  is  expected  across  the  length 
and  depth  of  the  WMU  so  that  the 
effective  total  suspended  solids  (TSS) 
concentration  within  the  tank  is 
assumed  to  be  a  function  of  the  WMU's 
TSS  removal  efficiency  rather  than 
equal  to  the  effluent  TSS  concentration. 
The  liquid  (dissolved)  phase 
contaminant  concentration  within  the 
tank,  however,  is  assumed  to  be  equal 
to  the  effluent  dissolved  phase 
concentration  (i.e.,  liquid  is  well 
mixed).  The  tank  model  does  not 
consider  separate  non-aqueous  phase 
liquid  (NAPL)  in  the  tank  that  might 
exist  if  a  constituent  is  above  its 
solubility  limit  We  do  not  believe  that 
constituents  managed  in  paint 
production  waste  will  have  high  enough 
concentrations  in  waste  waters  to  form 
an  oily  film  layer  on  top  of  the  tank.  As 
such,  we  believe  the  modeling 
performed  with  this  tank  model  is 
appropriate. 

(iv)  Air  Dispersion  and  Deposition 
Model.  The  atmospheric  modeling 
performed  for  this  risk  assessment 
provides  annual  average  estimates  of  air 
concentrations  of  chemicals  released 
from  the  waste  management  imits  and 
aimual  deposition  rate  estimates  for 
vapors  and  particles  at  various  receptor 
points  in  the  areas  of  interest.  The 
chemicals  that  are  emitted  are  either  in 
the  form  of  volatilized  gases  or  fugitive 
dust  The  simulated  air  concentrations 
are  used  to  estimate  biological  uptake 
from  plants  and  human  exposures  due 
to  direct  inhalation.  The  predicted 
deposition  rates  are  used  to  determine 
chemical  loadings  to  watershed  soils, 
farm  crop  areas,  and  surface  waters.  The 
atmospheric  concentration  and 
deposition  of  chemicals  were 
determined  through  a  steady-state 
Gaussian  plume  modeling  approach 
using  the  Industrial  Soiuce  Complex- 
Short  Term  (ISCST3)  model.  Each  of  the 
waste  management  unit  types  were 
modeled  as  an  area  source  with  ISCST3. 
ISCST3  provides  hourly  meteorological 
data  and  estimates  of  contaminant 
concentration,  dry  deposition  (particles 
only)  and  wet  deposition  (particles  and 
gases)  for  user-specified  averaging 
periods.  Dry  deposition  of  vapors  was 
adso  calculated,  but  outside  the 


dispersion  model.  Annual  averaging 
periods  were  used  for  this  analysis. 
These  long  averaging  times  are 
consistent  with  the  use  of  chronic 
benchmarks  in  this  analysis.  The 
dispersion  model  uses  information  on 
meteorology  (e.g.,  wind  speed  and 
direction,  temperatiue)  to  estimate  the 
movement  of  constituents  through  the 
atmosphere.  Modeling  was  conducted 
using  five  years  of  hourly  data  obtained 
bom.  49  representative  meteorological 
stations  throughout  the  country. 
Meteorological  stations  were  selected 
based  on  the  location  of  paint 
manu&cturing  fecilities. 

Currently,  algorithms  specifically 
designed  to  model  the  dry  deposition  of 
gases  have  not  been  verified  for  the 
specific  compounds  in  question 
(primarily  volatile  organics).  In  place  of 
algorithms,  we  used  a  transfer 
coefficient  to  model  the  dry  deposition 
of  gases.  A  concern  with  this  approach 
is  that  the  deposition  is  calculated 
outside  the  model.  As  a  result,  the  mass 
that  we  estimate  deposits  on  the  groimd 
fit>m  the  plimie  is  not  subtracted  frt)m   . 
the  air  concentrations  estimated  by 
ISCST3.  This  results  in  a  slight  non- 
conservation  of  the  mass  in  the  system. 

Due  to  the  complexity  of  the  analysis, 
it  was  not  computationally  feasible  to 
run  ISCST3  on  an  hourly  basis  for  the 
lifetime  of  all  the  unit  configurations. 
To  reduce  the  computational  burden, 
we  made  several  simplifications  to  the 
air  modeling.  The  dispersion  model  is 
sensitive  to  the  surface  area  of  the  waste 
management  unit.  In  order  to  make  the 
dispersion  modeling  computationally 
feasible,  we  divided  the  different  waste 
management  unit  configurations  into 
■area-based  bins  that  represented  the 
distribution  of  surface  areas  for  each  of 
the  waste  management  imit  types.  For 
each  waste  management  unit  type,  the 
median  area  for  each  bin  was  input  into 
ISCST3  and  modeled  at  each  of  the  49 
meteorological  stations.  For  tanks,  each 
area-height  combination  was  modeled 
for  each  of  the  49  meteorological 
locations.  For  any  specific  unit,  the 
median  air  concentration  and 
deposition  values  for  the  bin  that  most 
closely  represented  the  specific  unit's 
surface  area  was  used.  Another 
simplification  used  in  the  dispersion 
modeling  is  that  a  scavenging  coefficient 
for  all  gases  was  used  based  on 
approximating  the  gases  as  very  small 
particles.  This  approach  eliminates  the 
need  for  ruiming  ISCST3  for  each 
specific  chemical,  thus  reducing  the 
overall  runtime.  This  simplification 
might  lead  to  imderprediction  of  wet 
deposition  for  some  gases  and  over- 
prediction  for  others  depending  on  the 
Henry's  Law  coefficient  of  the  gas. 
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(v)  Overland  Transport  Model. 
Addition  of  constituents  to  soils,  called 
constituent  loading,  can  result  from 
atmospheric  deposition  and  overland 
movement  of  constituents.  The  primary 
loading  mechanisms  of  constituents 
onto  soils  is  by  wet  and  dry  deposition 
predicted  with  the  dispersion  model. 
This  constituent  deposition  was 
predicted  based  on  the  average  air 
concentration  and  deposition  flux  for 
both  the  buffer  area  and  the  agricidtiiral 
field.  We  assiuned  that  there  was  no 
erosion  and  runoff  from  the  WMU  to  the 
surrounding  soils  since  we  assiuned  that 
the  lanHfill  and  surface  impoundment 
were  below  grade.  However,  erosion  and 
runoff  (overland  transport)  were 
evaluated  to  predict  the  movement  of 
deposited  contaminants  onto 
agricultural  fields  and  into  nearby  water 
bodies.  Five  constituent  losses  in  the 
surfaice  soils  were  considered:  (1) 
Leaching  of  the  chemical  due  to 
precipitation;  (2)  erosion  of  the 
chemical  laterally  along  with  the  soil 
due  to  water;  (3)  runoff  of  the  dissolved 
chemical  with  the  lateral  flow  of  water, 
(4)  biodegradation  of  the  chemical  in 
situ;  (5)  volatilization  losses  of  the 
chemical.  The  Universal  Soil  Loss 
Equation  (USLE)  was  used  to  estimate 
soil  erosion  losses.  The  USLE  is  an 
erosion  model  originally  designed  to 
estimate  long-term  average  soil  erosion 
losses  bom  an  agricultural  field  having 
uniform  slope,  soil  type,  vegetative 
cover,  and  erosion-control  practices.  We 
used  a  modified  form  of  the  USLE  to 
estimate  the  mass  of  soil  lost  pw  year 
per  unit  from  the  soils  around  the  waste 
management  unit  and  deposited  in  the 
runoff  directly  onto  the  receptor  site 
(agricultural  field  and  residential  lot) 
and  into  a  nearby  stream.  We  assume  . 
the  receptor  location  is  between  the 
waste  management  unit  and  the  surface 
water  body.  The  area  around  the  waste 
management  unit  is  considered  for  the 
purposes  of  our  analysis  to  be  an 
independent,  discrete  drainage  subbasin 
that  is  at  steady-state.  We  estimate  the 
soil  erosion  load  from  the  subbasin  to 
the  surface  water  body  using  a  distance- 
based  sediment  delivery  ratio,  and 
consider  that  the  sediment  not  reaching 
the  surface  water  body  is  deposited 
evenly  over  the  area  of  the  subbasin. 
Using  equations,  we  estimate 
contaminant  contributions  to  the  surface 
water  body  and  the  receptor  soil.  Soils 
were  characterized  within  a  20  mile 
radius  around  each  meteorological 
station  using  data  obtained  from  the 
1994  U.S.  Department  of  Agriculture's 
State  Soil  Geographic  Data  Base  and 
other  relevant  sources  that  are  described 


in  Appendix  I  of  the  risk  assessment's 
Technical  Background  Document. 

(vi)  Surface  Water  Model.  We  assume 
that  fish  are  exposed  to  waste 
constituents  in  surface  water. 
Specifically  our  modeling  assumes  that 
fish  are  exposed  to  contaminants  in  the 
water  column,  contaminants  sorbed  to 
suspended  solids  in  the  water  coliunn, 
and  contaminants  associated  with  the 
bed  sediment  in  the  surface  water  body. 
The  beef  cattle  and  dairy  cows  are 
exposed  to  both  dissolved  and 
suspended  constituent  concentrations  in 
the  surfece  water.  The  model  accounts 
for  four  ways  in  which  contaminants 
may  enter  the  surface  water  body:  (1) 
Contaminants  may  be  sorbed  to  eroded 
soils  that  enter  the  surface  water  body, 
(2)  contaminants  may  be  dissolved  in 
runoff  that  enters  the  surface  water 
body,  (3)  contaminants  may  be  bound  to 
airborne  particles  that  are  deposited  on 
the  surface  water  body,  and  (4)  vapor 
phase  contaminants  in  air  may  be 
deposited  on  the  surface  water  body  in 
precipitation  (that  is,  wet  deposition  of 
vapor  phase  contaminants).  The  model 
also  accounts  for  processes  that  remove 
contaminants  from  the  surface  water 
body.  These  include:  (1)  Volatilization 
of  contaminants  that  are  dissolved  in 
the  surface  water  body  and  (2)  burial  of 
contaminants  in  the  sediment  at  the 
bottom  of  the  surface  water  body.  The 
model  assumes  that  the  impact  to  the 
water  body  is  uniform,  which  is  more 
realistic  for  smaller  water  bodies  than 
for  larger  ones.  The  model  estimates  the 
concentrations  of  contaminants  in  the 
water  column  and  bed  sediment.  We 
used  the  water  column  or  bed  sediment 
concentrations  and  bioconcentration 
&ctors  or  bioaccumulation  &ctors.  The 
water  body  used  in  this  analysis  is  a 
stream  located  down  gradient  of  the 
WMU.  Depending  on  the  receptor 
scenario  that  is  evaluated,  the  stream  is 
either  adjacent  to  the  buffer  area  (the 
area  that  separates  the  WMU  bom  the 
human  receptor  locations)  or  is  located 
adjacent  to  die  agricultural  field  on  the 
side  farthest  from  the  WMU.  For 
modeling  purposes,  the  stream  is 
shaped  as  a  rectangle  5.5  m  wide  and  as 
long  as  the  width  of  the  agricultural 
fields.  The  assumption  is  that  the  stream 
is  a  typical  third-order  fishable  stream. 
The  stream  segment  modeled  in  this 
assessment  is  assumed  to  be 
homogeneously  mixed  with  a  depth  of 
0.21  meters  (including  water  colunm 
and  benthic  sediments)  and  has  a  flow 
of  0.5  m/s.  This  stream  is  the  smallest 
water  body  that  would  routinely 
support  recreational  fishing  of 
consumable  fish.  Because  we  modeled  a 
small  stream  with  a  constant  flow  rate. 


the  stream  scenario  is  a  conservative 
(environmentally  protective)  estimate  of 
the  constituent  concentration  in  a 
surface  water  body  that  results  bom  soil 
runoff  and  air  deposition. 

(vii)  Groundwater  Model.  We  used 
EPA's  Composite  Model  for  Leachate 
Migration  with  Transformation  Products 
(EPACMTP)  to  model  the  subsurface 
and  transport  of  contaminants  that  leach 
from  the  waste  management  units 
(landfills  and  surface  impoundments) 
and  migrate  to  a  residential  drinking 
water  well.  We  assume  that  the  soil  and 
aquifer  are  imiform  porous  media  and 
thiat  flow  and  transport  is  described  by 
Darcy's  law  and  the  advection- 
dispersion  equation,  respectively. 
EPACMTP  accounts  for  the  following 
processes  affecting  contamiiumt  fate  and 
transport:  Advection,  hydrodynamic 
dispersion,  equililnium  sorption  by  the 
soil  and  aqui^  solids  (both  in  the 
unsaturated  and  saturated  zones),  and 
contaminant  hydrolysis.  EPACMTP 
does  not  account  for  preferential 
pathways  such  as  fractures,  macropores, 
or  fecilitated  transport  (i.e.,  any 
chemical  process  that  has  the  potential 
to  speed  the  transport  of  a  pollutant 
beyond  what  is  expected),  which  may 
increase  the  migration  of  constituents. 

The  groundwater  pathway  consists  of 
two  components:  Flow  and  transport  in 
the  vadose  zone  (that  is,  the  unsaturated 
zone  directly  below  the  unit),  and  flow 
and  transport  in  the  saturated  zone.  The 
primary  transport  mechanisms  in  the 
subsurface  are  downward  movement 
along  with  infiltrating  water  flow  in  the 
unsaturated  zone  and  movement  along 
with  ambient  groundwater  flow  in  the 
saturated  zone.  The  advective 
movement  in  the  unsaturated  zone  is 
one-dimensional,  while  the  saturated 
zone  module  accounts  for  three- 
dimensional  flow  and  transport.  The 
model  also  considers  mixing  due  to 
hydrodynamic  dispersion  in  both  the 
unsaturated  and  saturated  zones.  In  the 
unsaturated  zone,  flow  is  gravity-driven 
and  prevails  in  the  vertically  downward 
direction.  Therefore,  the  flow  is 
modeled  in  the  unsaturated  zone  as  one- 
dimensional  in  the  vertical  direction.  It 
is  also  assumed  that  transverse 
dispersion  (both  mechanical  dispersion 
and  molecular  diffusion)  is  negligible  in 
the  unsaturated  zone.  This  assumption 
is  based  on  the  fact  that  lateral 
migration  due  to  transverse  dispersion 
is  negligible  compared  with  the 
horizontal  dimensions  of  the  WMUs.  In 
addition,  this  assumption  is 
environmentally  protective  because  it 
allows  the  leading  bont  of  the 
constituent  plume  to  arrive  at  the  water 
table  with  greater  peak  concentration. 
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In  the  saturated  zone,  the  movement 
of  constituents  is  primarily  driven  by 
ambient  groundwater  flow,  which  in 
turn  is  controlled  by  a  regional 
hydraulic  gradient  and  hydraulic 
conductivity  in  the  aquifer  formation. 
The  model  does  take  into  account  the 
effects  of  infiltration  from  the  waste 
source  as  well  as  regional  recharge  into 
the  aquifer.  The  effect  of  infiltration 
from  the  waste  source  is  to  increase  the 
groundwater  flow  in  the  horizontal 
transverse  and  vertical  directions 
underneath  and  in  the  immediate 
vicinity  of  the  waste  source  as  may 
result  from  groimdwater  mounding. 
This  three-dimensional  flow  pattern 
will  enhance  the  horizontal  and  vertical 
spreading  of  the  plimie.  The  effect  of 
regional  recharge  outside  of  the  waste 
source  is  to  cause  a  downward  dip  in 
the  movement  of  the  pliune  as  it  moves 
in  the  downgradient  groundwater  flow 
direction. 

In  addition  to  advective  movement 
along  with  groimdwater  flow,  the  model 
simidates  mixing  of  contaminants  with 
groundwatw  due  to  hydrodynamic 
dispersion,  which  acts  in  the 
longitudinal,  (i.e.,  along  the 
groimdwater  flow  direction],  as  well  as 
in  horizontal  and  vertical  transverse 
directions.  The  rate  of  movement  of 
contaminants  may  be  strongly  affected 
by  sorption  reactions  in  boUi  the 
unsaturated  and  saturated  zone.  The 
effect  of  sorption  is  expressed  in  a 
retardation  factor,  which  is  directly 
related  to  the  magnitude  of  the 
constituent-specific  kd  value  (icc.-in  the 
case  of  organdies).  Constituents  with  a 
zero  or  low  kd  (or  k.c.)  value  will  have 
a  retardation  factor  of  1 ,  or  close  to  it, 
which  indicates  that  they  will  move  at 
the  same  velocity  as  the  groundwater,  or 
close  to  it.  Constituents  with  high  kd 
values,  such  as  certain  semi  volatile 
organic  constituents  and  many  metals, 
will  have  high  retardation  fectors  and 
may  move  many  times  slower  than 
groundwater*  EPA  has  sometimes  used 
the  MINTEQA2  equilibrium  speciation 
model  to  estimate  Kd's  for  a  variety  of 
metals  rather  than  relying  solely  on  field 
measurements.  However,  recently  a 
number  of  technical  issues  have  been 
raised  concerning  the  model  and  its 
application.  >B  EPA  is  in  the  process  of 
evaluating  the  model  to  address  those 
issues.  Therefore,  we  have  decided  not 
to  use  MINTEQA2  for  today's  proposed 
rule.  Once  the  evaluation  is  completed 
and  the  issues  are  satisfectorily 


'•Norns.  C.H.  and  C.E.  Hubbard.  1999.  Use  of 
MINTEQA2  and  EPACMTP  to  estimate  groundwater 
pathway  risks  from  the  land  disposal  of  metal- 
bearing  wastes.  Prepared  for  Envirotunental  Defense 
Fund,  Friends  of  the  Earth,  Hoosier  Environmental 
Council,  and  Mineral  Policy  Center. 


resolved,  EPA  may  again  choose  to  use 
the  model  in  an  appropriate  form  in 
future  rulemakings.  For  today's 
proposed  rule,  we  used  values  for  metal 
Kd's  that  have  been  derived  from  field 
studies  and  have  been  published  in  the 
scientific  literature.  An  empirical 
distribution  was  used  to  characterize  the 
variability  of  Kd  for  chemical 
contaminants  for  which  sufBcient 
published  data  were  available.  However, 
for  chemical  contaminants  having 
relatively  few  published  values,  a  log 
imiform  distribution  was  used  in  which 
a  three  log  unit  (three  ordera  of 
magnitude)  expansion  was  made  around 
the  geometric  mean  of  the  data.  This 
was  done  to  better  account  for  the 
variability  most  often  seen  in 
measurements  of  Kd  and  to  capture  the 
uncertainty  that  comes  from  having 
limited  data.  Our  use  of  empirically 
derived  partition  coefficients  assumes 
that  sorption  is  linear  with  respect  to 
concentration  (i.e.,  the  Kd  isotherm  is 
linear).  However,  sorption  is  not 
unlimited  and  will  tend  ta  level  off  as 
groimdwater  concentrations  increase 
beyond  the  linear  range  (i.e.,  Kd 
isotherm  becomes  non-linear).  This 
condition  is  most  likely  to  occur  in  the 
unsaturated  zone  where  dilution  is 
limited,  if  leachate  concentrations  are 
sufficiently  high. 

(viii)  Indirect  E)q)osure  Methodology. 
We  use  a  series  of  indirect  exposure 
equations"  to  quantify  the 
concentrations  of  contaminants  that 
pass  indirectly  from  contaminated 
enviroimient^  media  to  the  receptor. 
For  example,  contaminants  that  are 
transported  in  air  may  be  deposited  on 
plants  or  onto  the  soil  where  they  may 
accumulate  in  forage,  grain,  silage,  or 
soU  that  is  consumed  by  beef  cattle  and 
dairy  cattle.  Individuals  may  then  ingest 
contaminated  beef  and  dairy  products. 
Similarly,  contaminants  may  be 
transported  in  groundwater  to  domestic 
groundwater  wells  where  the 
groundwater  is  extracted  and  used  for 
showering.  The  water  vapor  generated 
in  the  shower  may  be  inhaled  by  the 
receptor.  The  indirect  exposure 
equations  allow  us  to  calculate  exposure 
point  concentrations  for  these  pathways 
and  routes  of  exposure.  The  indirect 
exposure  equations  we  use  to  conduct 
this  risk  assessment  are  presented  in  the 
Technical  Background  Document  for  the 
risk  assessment. 

e.  What  Is  The  Human  Health 
Toxicity  of  COC's  Identified  by  EPA?  To 
characterize  the  risk  from  human 
exposures  to  the  constituents  of 
concern,  toxicity  information  on  each 
COC  is  integrated  with  the  results  of 
exposure  assessment.  Chronic  human 
health  benchmarks  were  used  in  this 


risk  assessment  to  evaluate  potential 
noncancer  and  cancer  risks.  We  use 
reference  doses  (RfDs)  and  reference 
concentrations  (RfCs)  to  evaluate 
noncancer  health  impacts  from  oral  and 
inhalation  exposures,  respectively.  Oral 
cancer  slope  factors  (CSF's),  inhalation 
unit  risk  factors,  and  inhalation  CSFs 
are  used  to  evaluate  risk  for  carcinogens. 
The  benchmarks  are  chemical-specific 
and  do  not  vary  between  receptors  (i.e., 
residents,  formers,  recreational  fishers) 
or  age  groups.  We  use  several  sources  to 
obtain  human  health  benchmarks. 
Health  benchmarks  for  this  risk 
assessment  were  obtained  primarily 
from  the  most  recent  Integrated  Risk 
Information  System  (IRIS)  and  the  most 
recent  Health  Effects  Assessment 
Summary  Tables  (HEAST).  IRIS  and 
HEAST  are  maintained  by  EPA,  and  the 
values  from  IRIS  and  HEAST  were  used 
in  this  analysis  whenever  available  >^.  If 
IRIS  or  HEAST  chronic  benchmariu 
were  not  available,  we  sought 
benchmarks  from  alternative  sources. 
Provisional  EPA  benchmarks.  Agency 
for  Toxic  Substances  and  Disease 
Registry  minimal  risk  levels,  California 
Enviroimieiital  Protection  Agency 
(CalEPA)  chronic  inhalation  reference 
exposure  levels,  and  CalEPA  cancer 
potency  factore  were  used  when  values 
were  not  available  frtim  IRIS  and 
HEAST.  The  benchmark  for  lead  is 
unique.  Instead  of  using  the  benchmarks 
described  above,  the  Office  of  Solid 
Waste  and  Emergency  Response 
(OSWER)  soil  screening  level  of  400 
ppm  was  used  as  the  benchmark  for  the 
air  pathways  in  this  analysis.  The  SSL 
number  developed  by  OSWER  accounts 
for  all  identified  sources  of  lead 
exposure  (including  background).  The 
soil  screening  level  was  derived  by 
predicting  the  concentration  of  lead  that 
can  be  in  soils  in  a  child's  play  area 
such  that  a  typical  child  would  have  an 
estimated  risk  of  no  more  then  5%  of 
exceeding  a  10  ug/dL  blood  lead  level. 
In  addition,  the  Q>A's  drinking  water 
action  level  for  lead  of  0.015  mg/L  was 
used  for  the  groundwater  pathway.  We 
also  used  a  drinking  water  action  level 
for  the  groundwater  pathway  analysis 
for  copper  since  an  ingestion  benchmark 
was  not  available. 

Appendix  Q  of  the  Risk  Assessment 
Technical  Background  Document 
contains  the  toxicological  profiles  used 
in  our  analysis.  The  studies  used  as  the 
basis  for  each  of  these  benchmarks  have 


>*We  are  aware  that  health  benchmarks  for 
several  constituents  of  concern  or  potential 
constituents  of  concern  are  currently  being 
reevaluated  in  IRIS.  Reviewers  should  note  that  if 
the  IRIS  health  benchmarks  change,  the  Agency 
would  likely  use  the  most  current  benchmarks  as 
the  basis  for  setting  concentration  levels. 
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been  reviewed  and  summaries  of  these 
studies,  along  with  reference  to  the 
complete  studies,  are  presented  in 
Appendix  Q  of  the  Risk  Assessment 
Background  Document 

f.  What  Are  The  Results  Fmm  The 
Risk  Assessment?  We  developed 
concentration  limits  based  on  the 
following  waste  management  unit/waste 
stream  combinations: 

•  Emission  control  dust  managed  in  a 
landfill. 

•  Combined  volumes  of  emission 
control  dust,  sludges  from  waste  water 
treatment,  and  solid  off-specification 
production  wastes  (called  "combined 
solids"  in  the  results  table)  going  to  a 
landfill. 

•  All  waste  waters  managed  in  a 
surface  impoundment. 

•  All  waste  waters  managed  in  tanks. 

For  the  landfill  and  surface 
impoundment  scenarios  we  have  risk- 
based  concentration  limits  for  the  air 
and  groundwater  pathways.  We 
assumed  that  tanks  were  sufficiently 
impermeable  that  they  were  highly 
unlikely  to  release  sufficient  volumes  of 
waste  to  pose  an  unacceptable 
groimdwater  risk  that  therefore  it  was 
not  necessary  to  develop  risk-based 
concentrations  for  the  groundwater 
pathway.  Other  than  mercury,  the  air 
pathway  is  not  relevant  for  metals 
managed  in  waste  waters  because  of 
their  low  volatility. 

The  small  waste  volumes  generated 
by  the  paint  and  coatings  manufocturing 
industry  resulted  in  most  of  the 
potential  constituents  of  concern  not 
creating  an  unacceptable  risk.  For 
example,  the  central  tendency  waste 
volume  for  emission  control  dust  is  2.44 
m^  annually  (approximately  644 
gallons).  When  compared  to  the  central 
tendency  capacity  of  a  landfill  cell  (the 
armual  capacity  of  a  lanHfill  over  a  30 
year  life),  the  landfill  cell  is  more  than 
1000  times  larger.  This  results  in  a 
thousand  fold  dilution  effect  for  the 
leachate  when  waste  is  placed  in  a 
landfill.  Another  way  to  put  the  waste 
volumes  into  perspective  is  to  consider 
that  the  central  tendency  emission 
control  dust  waste  volume  reported  by 
the  paint  and  coating  facilities 
comprises  only  0.07%  of  the  capacity  of 
a  median  sized  landfill. . 

Most  of  the  constituents  screened  out 
of  the  air  pathway  because  the  predicted 
concentration  limits  were  either  greater 
than  1  million  parts  per  million 
(physically  impossible)  or  greater  than 
what  the  EPA  expects  to  be  managed  in 
paint  manufacturing  wastes. 
Specifically,  out  of  the  43  constituents 
evaluated  in  both  the  landfill  and 
surface  impoundment  scenarios,  only  5 


had  air  pathway  concentration  limits 
below  1  million  parts  per  million  (ppm). 
In  the  tank  scenario,  only  3  constituents 
had  protective  waste  concentrations  that 
were  below  1  million  ppm. 

Table  in.E-2  shows  tne  calculated 
risk-based  concentration  levels  for  all 
the  possible  constituents  of  concern  in 
each  of  the  waste  stream  scenarios 
evaluated^".  The  results  are  the  total 
concentration  in  either  mg/kg  for  solids 
(landfills)  or  mg/L  for  liquids  (surfece 
impoundments  and  off-site  tanks)  that 
can  be  managed  in  the  units  and  remain 
protective  of  human  health.  The 
concraitration  levels  in  Table  IILE-4 
represent  the  probabilistic  results  at  the 
9(Kh  percQntile  risk  level  based  on 
individuals  living  closest  to  the  waste 
managonent  unit.  In  other  words,  these 
concentration  numbers  meet  a  target 
cancer  risk  level  of  10-5  .or  hazard 
quotient  of  1  for  90%  of  the  receptor 
scenarios  we  evaluated.  As  discussed 
previously,  we  are  attempting  to 
calculate  estimates  of  e}q>osure  in  the 
upper  end  of  the  distribution  (i.e.,  above 
9oih  percent),  while  avoiding  estimates 
that  are  beyond  the  true  distribution. 
EPA  guidance  for  risk  characterizations 
states  that  "the  'high  end'  of  the  risk 
distribution  (generally  the  area  of 
concern  for  risk  managers)  is 
conceptually  above  the  90th  percentile 
of  the  actual  (either  measured  or 
estimated)  distribution.  This  conceptual 
range  is  not  meant  to  precisely  define 
the  limits  of  this  descriptor,  but  should 
be  used  by  the  assessor  as  a  target  range 
for  characterizing  'high-end  risk'.^i" 
Therefore,  a  high-end  estimate  that  falls 
within  the  range  (at  or  above  the  90th 
percentile  but  still  realistically  on  the 
distribution)  is  a  reasonable  input  to  a 
decision.  22 

We  are  soliciting  comment  on  our  use 
of  the  90th  percentile  risk  level,  rather 
than  other  high-end  risk  levels,  such  as 


2°  Reviewers  should  note  that  inputs  used  in  he 
modeling  to  support  today's  proposal  may  change, 
and  minor  modifications  to  the  model  itself  may  be 
made  as  a  result  of  ongoing  internal  quality 
assurance/quality  control  reviews,  internal  peer 
review  and  public  comments.  As  a  consequence, 
the  proposed  constituent  levels  may  change  as  well. 
Reviewers  should  bear  in  mind  that  levels  that 
increase  or  decrease  sufficiently  could  result  in 
adding  or  deleting  constituents  from  the  listing, 
based  on  whether  the  risk-based  levels  are  likely  to 
occur  in  paint  production  wastes. 

"  "Guidance  on  Risk  Characterization  for  Risk 
Managers  and  Risk  Assessors",  by  then  Deputy 
Administrator  F.  Henry  Habicht,  1992. 

"  The  distributions  are  distributions  of 
concentrations  that  when  found  in  paint  production 
wastes  will  generate  risks  of  10-5  or  an  HQ  of  1  for 
individuals  living  closest  to  paint  manufacturing 
waste  facilities.  The  "90th  percentile"  then  is  the 
concentration  in  paint  manubcturing  waste  at 
which  90%  of  the  individuals  living  closest  to  paint 
manufacturing  waste  management  facilities  will  be 
protected  to  these  levels. 


the  95th  percentile,  to  set  the  regulatory 
concentration.  If  vre  used  the  95th 
percentile  results,  the  calculated  listing 
levels  would  be  abbut  a  factor  of  3 
lower.  In  addition,  if  we  used  the  95th 
percentile  results,  we  would  consider 
adding  an  additfonal  constituent  in  the 
listing  for  liquid  wastes  (methanol:  see 
Section  IV.A  for  a  list  of  the  constituents 
we  are  proposing  for  listing).  Details  of 
the  levels  calculated  using  the  95th 
percentile  are  given  in  the  Technical 
Background  Document  for  the  risk 
assessment. 

In  this  listing  we  are  proposing  to  set 
the  levels  at  the  90th  pert»ntile,  because 
we  believe  that  the  90th  percentile 
leveb  are  protective.  We  have  limited 
information  on  constituent  levels  in 
vraaites  because,  for  the  reasons  stated 
earlier,  we  did  not  sample  waste 
streams.  Thus,  we  do  not  know  with  any 
certainty  that  a  large  fraction  of  paint 
production  wastes  will  be  close  to  the 
levels  derived  frtmi  either  the  90th  or 
95th  percentile.  Based  on  the  limited 
data  from  our  survey  of  the  industry,  we 
expect  that  many  of  the  paint 
production  wastes  generated  will  not 
approach  these  concentrations,  but  will 
likely  be  well  below  the  proposed 
listing  levels.  Thus,  we  think  that  the 
paint  production  waste  that  woidd 
remain  nonhazardous  at  the  proposed 
levels  would  pose  risks  below  that 
indicated  by  the  benchmark  risk-level  at 
either  the  90th  or  95th  percentile. 

We  are  proposing  to  establish  a 
concentration-based  listing  that  sets  a 
threshold  level  below  which  wastes 
would  not  be  considered  hazardous. 
This  is  different  from  the  usual  listing 
determinations  we  have  made  in  the 
past.  In  a  traditional  listing,  all  wastes 
meeting  the  listing  description  are 
regulated  as  hazardous,  with  no 
provision  to  test  for  levels  of  hazardous 
constituents  present.  In  a  traditional 
listing,  if  we  determined  not  to  list  a 
waste,  then  all  of  the  waste  would  go 
unregulated  and  the  risk  remains 
unaffected.  A  concentration-based 
listing,  however,  would  regulate  the 
higher  risk  wastes  and  potentially  leave 
lower  risk  wastes  unregulated.  This 
means  that  by  setting  the  listing  levels 
at  the  90th  percentile,  we  are  ensuring 
that  the  residual  risk  for  the  unregulated 
wastes  would  likely  be  below  the  risk 
associated  with  the  risk  based  on  an 
assessment  of  all  wastes.  Therefore,  we 
believe  that  using  the  90th  percentile 
levels  to  set  the  listing  levels  is 
appropriate  for  this  concentration-based 
listing.  Note  that  we  also  recenUy 
proposed  to  use  the  90th  percentile  risk 
levels  to  set  listing  levels  in  the  listing 
for  two  wastes  bom  the  dyes  and 
pigments  industries  (64  FR  40192,  July 
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23. 1999):  this  was  also  a  concentration- 
based  listing  that  established  a 
threshold,  below  which  wastes  would 
not  be  listed.  For  traditional  listing 
decisions,  we  considered  a  range  of 


high-end  risk  results,  including  a  range 
of  probabilistic  results  at  or  above  the 
90th  percentile,  e.g.,  see  the  proposed 
listings  for  wastes  from  the  production 
of  chlorinated  aliphatics  (64  FR  46476. 


August  25, 1999)  and  inorganic 
chemicals  (65  FR  55684,  September  14, 
2000). 


Table  III.E-4.— Calculated  Risk-Based  Concentration  Levels  for  Possible  Constituents  of  Concern  in  Paint 

AND  Coatings  Waste  ^ 


Constituents 


Emission  control  dust 
(mg/kg) 


Air 
pattiway 


Ground- 
water 
pathway 


Combined  solids 
(mg/kg) 


Air 
pattiway 


Ground- 
water 
pathway 


Waste  waters  in  sur- 
face impoundments 
(mg/L) 


Air 
pathway 


Ground- 
water 
pathway 


Waste 
wdters  in 
off'Site 
tanks 
(mg/L) 


Acrylamkle  

Acrykxiitrile  

Antimony  : 

Barium  

Benzene 

Butylbenzylphthaiate 

Cadmium  

Chtoroform  

Chromium  III  

Chromium  VI 

Cobalt  

Copper _ 

Cresol,  m  

Cresoi,  o- 

Cresol,  p- 

Di(2-ethylhexylphthalate) 

Dibutylphthalate  

Drchtoromethane 

Dimethylpherwl  2,4- 

Divalent  mercury '. 

Ethylbenzene  

Ethylene  glycol  

Formaklehyde 

Lead 

Mercury 

Methanol  

Mettiyl  ethyl  ketone  

Methyl  isobutyl  ketone  .... 

Methyl  methacrylate  

N-butyl  ak»hol 

Nk*el  

NKkel  oxkJe  

Pentachtorophenol 

Pherx)! 

Selenium 

Silver 

Styrene  

Tetrachkxoettiylene 

Tin 

Toluene 

Vinyl  acetate 

Xylene  (mixed  isomers)  .. 
Zinc 


E 
1.3E+05 

E 
E 
6.3E+05 

E 

£ 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

6.0E-fO5 

E 

E 

E 

E 

1.6E+05 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 


3.1E+02 

4.3E+01 

2.3E+03 

E 

3.1E+04 

L 

1.3E+05 

6.0E-fO5 

E 

6.8E-I04 

E 

E 

E 

E 

E 

L 

L 

2.4E-I05 

E 

E 

L 

E 

9.3E405 

E 

E 

E 

1.5E+05 

7.3E+04 

2.8E^04 

9.7E+05 

E 

B 

9.6E+04 

E 

2.5E+04 

E 

E 

1.4E-^04 

E 

E 

G 

L 

E 


E 
1.7E+05 

E 
E 
7.9E+05 

E 

E 

E      . 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

8.7E+05 

E 

E 

E 

E 

2.1E-K)5 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 


4.7E+02 
6.0E+01 
3.2E+03 

E 

4.7E+04 
L 
2.8E+05 

E 

E 

6.6E+04 

E 

E 

E 

E 

E 

L 

L 

3.3E+05 

E 

E 

L 

E 

E 

E 

E 

E 

2.2E+05 

1.2E+05 

4.1E-t04 

E 

E 

B 

1.6E+05 

E 

3.4E-»04 

E 

E 

2.1E-«04 

E 

E 

G 

L 

E 


2.3E+05 

1.9E+04 

M 

M 

1.0E+05 

E 

M 

E 

M 

M 

M 

M 

E 

E 

E 

E 

E 

E 

E 

2.5E-K)4 

E 

E 

E 

M 

5.9E+03 

E 

E 

E 

E 

E 

M 

M 

E 

E 

M 

M 

E 

E 

M 

E 

E 

E 

M 


1.2E+01 

9.3E+00 

3.9E+02 

E 

5.6E+02 

E 

3.9E+04 

1.5E+02 

E 

8.8E-^03 

E 

E 

2.2E>04 

2.5E+04 

2.6E+03 

E 

E 

4.5E+03 

1.7E+04 

6.4E+05 

1.1E+04 

7.9E+05 

8.2E+04 

E 

E 

2.0E+05 

8.2E+03 

3.4E+02 

2.1E+03 

4.1E+04 

E 

B 

1.0E+04 

2.7E+05 

6.1E+03 

E 

4.6E+03 

4.8E+02 

E 

1.2E+03 

G 

3.9E->03 

E 


E 

6.9E-^04 

M 

M 
1.9E+05 

E 

M 

E 

M 

M 

M 

M 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

M 

1.0E+04 

E 

E 

E 

E 

E 

M 

M 

E 

E 

M 

M 

E 

E 

M 

E 

E  ■ 

E 

M 


^  Levels  represent  ttie  90th  percentile  protective  waste  corK:entratlon  derived  from  ttie  probabilistk:  analysis. 

L  =  screened  out  of  the  groundwater  due  to  no  leachate. 

E  =  risk-based  waste  concentration  exceeds  1  million  (1E+06)  parts  per  million. 

B  =  screened  out  of  the  pathway  due  to  a  lack  of  a  human  health  toxKity  t>enchmark. 

M  =  not  included  in  ttie  risk  analysis  for  ttiat  pathway  since  the  constituent  is  a  non-volatile  metal. 


g.  What  Is  The  Uncertainty  in  Human 
Health  Risk  Results?  Uncertainty  is  a 
description  of  the  imperfection  in 
knowledge  of  the  true  value  of  a 
particular  parameter.  This  risk 
assessment  has  inherent  limitations  that 
lead  to  uncertainty  in  our  risk  estimates 


because  of  the  complexity  associated 
vtdth  simulating  the  behavior  of  a 
chemical  moving  through  the 
environment  from  disposal  in  a 
management  unit,  to  exposure  points  in 
various  environmental  media,  and 
subsequent  impacts  on  receptors.  As 


explained  below,  limitations  also  result 
from  the  amount,  type,  and  quality  of 
the  data  used  in  our  assessment,  the  set 
of  exposure  pathways  evaluated,  and 
the  types  of  waste  management  units 
considered.  Because  of  the  number  of 
facilities  that  manufacture  paint  and 
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I  »atings,  it  was  not  feasible  for  us  to 
directly  measure  data  such  as  fecility/ 
site  characteristics  (for  example,  unit 
area  and  voliune;  depth  to  groundwater; 
aquifer  thickness;  hydraulic 
conductivity;  location  of  wells;  type  of 
ecological  receptors;  behavioral 
characteristics  of  receptors)  at  each 
representative  site  to  estimate  risk. 
I  This  section  discusses  the  major  areas 
of  imcertainty  in  risk  assessments  as 
passified  by  the  EPA:  scenario 
Uncertainty,  model  imcertainty,  and 
parameter  uncertainty. 

(a)  Scenario  uncertainty  results  from 
the  assumptions  we  make  regarding 
how  receptors  become  exposed  to 
contaminants.  This  uncertainty  occurs 
because  of  the  difficulty  and  general 
impracticality  of  making  actual  studies 
of  all  activities  involved  in  the 
management  of  a  waste  and  the  human 
activities  that  occur  around  the  waste 

anagement  unit. 

•  This  risk  assessment  does  not  consider 
the  additive  risk  from  exposure  to  multiple 
constituents.  Chemical  mixtures  can  display 
both  synergistic  and  antagonist  behavior  with 
regard  to  risk.  In  general,  however,  the 
overall  risks  of  a  mixture  are  very  likely  to 
be  greater  than  that  of  exposure  to  a  single 
chemical.  Therefore  not  adding  exposures 
across  the  chemicals  is  an  area  of  uncertainty 
that  leads  to  an  underestimate  of  total  risk. 
We  did  not  calculate  the  additive  effects  from  ' 
multiple-chemical  exposure  since  there  was 
not  information  on  the  concentrations  or  co- 
management  of  particular  constituents.  In 
addition,  for  a  concentration  based  listing  it 

is  not  reasonable  to  set  standards  for  a 
constituent  that  are  developed  based  on  the 
assumed  presence  of  other  constituents  that 
have  the  same  health  affect.  Whether  or  not 
a  particular  chemical  mixture  poses  an 
additive  risk  or  hazard  depends  on  the  targets 
(tissue,  organ,  or  organ  system),  the 
concentrations  of  all  the  constituents  in  the 
mixture,  and  the  mechanisms  of  action  of  the 
individual  chemicals.  Without  information 
on  the  co-management  of  constituents,  it  was 
not  feasible  to  consider  additive  risks. 

•  In  certain  cases,  EIPA  performs  a  risk 
assessment  on  wastes  that  contain 
contaminants  that  also  are  present  in  the 
environment  as  a  result  of  both  natiual 
processes  and  anthropogenic  activities. 
Under  these  circiunstances,  receptors 
potentially  receive  a  "background"  exposure 
that  may  be  greater  than  the  exposure 
resulting  from  release  of  contaminants  from 
the  waste.  For  national  analysis  like  this 
assessment,  the  inclusion  of  background 
concentrations  as  part  of  the  analysis  is  not 
feasible  due  to  (a)  the  variability  of 
background  concentrations  nationwide  and 
(b)  the  lack  of  data  on  national  backgroimd 
concentrations  for  each  constituent. 

(b)  Parameter  uncertainty  occurs 
when  (1)  there  is  a  lack  of  data  about  the 
parameters  used  in  the  equations,  (2)  the 
data  that  are  available  are  not 
representative  of  the  particular  instance 


being  modeled,  or  (3)  parameter  values 
cannot  be  measured  precisely  and/or 
accurately  because  of  limitations  in 
measurement  technology.  Random,  or 
sample  errors,  are  a  common  source  of 
parameter  uncertainty  that  is  especially 
critical  for  small  sample  sizes.  More 
difficult  to  recognize  are  nonrandom  or 
systematic  errors  that  result  from  bias  in 
sampling,  experimental  design,  or 
choice  of  assiunptions. 

•  The  age  of  several  of  the  databases  used 
in  this  analysis  to  characterize  the  waste   - 
management  units  or  the  location  of  the 
receptors  leads  to  uncertainty  in  the  analysis. 
These  databases  contain  information 
collected  by  the  EPA  in  several  surveys 
during  the  mid-  to  late  1980's.  While  these 
databases  represent  the  best  available 
information  the  Agency  had  at  the  time  of 
^s  analysis,  uncertainty  exists  in  the 
analysis  on  changes  in  waste  management 
practices  or  residential  locations  that  may 
have  occurred  during  the  past  decade.  The 
uncertainty  associated  with  these  data  may 
lead  to  an  over  or  under  estimate  of  risk. 

•  The  sorption  coefficient,  Ki,  which  is 
used  in  the  soiuce  partition  model,  the 
groundwater  model,  and  in  modeling 
constituent  concentration  in  surficial  soils,  is 
an  important  parameter  for  modeling  the  fate 
and  transport  of  metals  in  the  environment. 
In  previous  analyses,  Kd  values  were 
calculated  using  MINTEQ  but,  because  of 
comments  on  the  validity  of  some  of  the  data 
upon  which  MINTEQ  calculations  are  based, 
EPA  decided,  for  this  analysis,  that  K<i  values 
would  be  derived  from  literatiire  values.  A 
comprehensive  review  of  the  literature  was 
undertaken  to  compile  Kd  data  for  an  earlier 
rulemaking  (Inorganic  Chemicals  Listing 
Determination,  65  FR  55684,  September  14, 
2000.)  Despite  this  substantia]  earlier  effort, 
considerable  uncertainty  remains  in  the 
literature-based  values  of  Kd  used  in  this 
analysis  because  data  concerning  K<i  values 
for  particular  constituents  reported  in  the 
literature  were  limited.  In  addition,  reported 
values  often  were  not  accompanied  by 
qualifying  information.  Conditions  that  affect 
Kd  values  (e.g.,  constituent  concentration, 
metal  species  evaluated,  pH,  experimental 
technique)  are  often  not  reported  in  the 
literatvire  making  interpretation  of  results 
difficult.  For  these  reasons,  substantial 
uncertainty  concerning  the  values  of  Kd 
remain. 

•  Very  little  data  were  available  on  the 
physical  and  chemical  characteristics  of 
paint  manufecturing  waste.  To  address  this, 
assumptions  on  the  waste  characteristics  are 
based  on  general  knowledge  of  paint  and 
other  similar  industrial  wastes.  In  this 
analysis,  except  for  constituent 
concentration,  which  was  calculated,  EPA 
assumes  that  the  paint  manufactiuing  waste 
is  mixed  with  other  generic  industri^  wastes. 
Therefore,  general  waste  characteristics, 
including  default  assumptions  for  the  waste 
parameters  (e.g.,  fraction  of  organic  carbon, 
pH),  were  used. 

•  We  used  waste  volume  data  in  tiiis  risk 
assessment  provided  by  the  facilities  as  part 
of  our  RCRA  3007  survey.  Since  the  survey 
was  not  a  census,  there  is  some  uncertainty 


associated  with  the  waste  volume 
distribution.  This  uncertainty  may  lead  to  an 
over  or  imder  estimate  of  risk. 

•  We  typically  use  regional  databases  to 
obtain  the  parameter  values  necessary  to 
model  contaminant  fate  and  transport 
Because  the  data  that  we  used  are  not 
specific  to  the  facilities  at  which  the  actual 
wastes  are  managed,  the  data  represent  our 
estimates  of  the  generic  site  conditions.  For 
an  analysis  where  waste  management 
locations  are  so  variable,  we  believe  this  type 
of  approach  is  reasonable  and  is  the  best 
method  to  address  the  fate  and  transport  of 
constituents.  Nevertheless,  the  use  of  these 
databases  in  lieu  of  site-specific  data  may 
result  in  either  overestimates  or 
underestimates  of  risk. 

•  Sources  of  uncertainty  in  toxicological 
benchmarks  include  one  or  more  of  the 
following:  extrapolation  from  laboratory 
animal  data  to  humans,  variability  of 
resi>onse  within  the  human  population, 
extrapolation  of  responses  at  high 
experimental  doses  under  controlled 
conditions  to  low  doses  under  highly 
variable  enviromnental  conditions,  and 
adequacy  of  the  database  (number  of  studies 
available,  toxic  endpoints  evaluated, 
exposure  routes  evaluated,  sample  sizes, 
length  of  study,  etc.).  Toxicological 
benchmarks  are  designed  to  be  conservative 
(that  is  potentially  overestimate  risk)  because 
of  the  uncertainties  and  challenges  associated 
writh  condensing  toxicity  data  into  a  single 
quantitative  expression.  Uncertainty  foctors 
are  applied  to  address  limitations  of  the 
available  toxicological  data  and  are  necessary 
to  ensure  the  RfD  or  RiC  is  protective  of 
individuals  in  the  general  population.  The 
use  of  uncertainty  foctors  is  based  on  long- 
standing scientific  practice.  Uncertainty 
fectors,  when  combined  commonly  range 
from  10  to  1000  depending  on  the  nature  and 
quality  of  the  underlying  data.  The  RfD/RiC 
methodology  is  expected  to  have  an 
uncertainty  spanning  perhaps  an  order  of 
magnitude. 

•  We  recogiuze  that  significant 
uncertainties  and  unknowns  exist  r^arding 
the  estimation  of  lifetime  cancer  risks  in 
children.  We  estimated  the  risk  of  developing 
cancer  from  the  estimated  lifetime  average 
daily  dose  and  the  slope  of  the.dose-respK>nse 
curve.  A  cancer  slope  factor  is  derived  from 
either  human  or  animal  data  and  is  taken  as 
the  upper  bound  on  the  slope  of  the  dose- 
resf)onse  curve  in  the  low-dose  region, 
generally  assumed  to  be  linear,  expressed  as 
a  lifetime  excess  cancer  risk  per  unit 
exposure.  However,  individuals  exposed  to 
carcinogens  in  the  first  few  years  of  life  may 
be  at  increased  risk  of  developing  cancer. 

•  The  non-cancer -toxicological  effects  in 
children  is  also  an  area  of  uncertainty.  Non- 
cancer  reference  doses  and  reference 
concentrations  for  children  are  based  on 
comparing  childhood  exposure,  for  which  we 
have  age-specific  data,  with  adult  toxicity 
measures,  where  adequate  age-specific  dose- 
response  data  is  lacking.  This  mismatch 
results  in  a  large  amount  of  uncertainty  in  the 
estimation  of  hazard  quotients  for  children. 
This  would  sometimes  result  in  an 
overestimation  of  children's  risk  and 
sometimes  in  an  underestimation.  This  issue 
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is  still  under  investigation  in  the  scientific 
community  and  no  consensus  has  been 
reached. 

(c)  Model  uncertainty  is  associated 
with  all  models  used  in  all  phases  of  a 
risk  assessment,  because  models  and 
their  mathematical  expressions  are 
simplifications  of  reality  that  are  used  to 
approximate  real-world  conditions  and 
processes,  and  their  relationships. 
Computer  models  are  simplifications  of 
reality,  requiring  exclusion  of  some 
variables  that  influence  predictions  but 
cannot  be  included  in  models  due  either 
to  increased  complexity  or  to  a  lack  of 
data  on  a  particular  parameter.  Models 
do  not  include  all  parameters  or 
equations  necessary  to  express  reality 
because  of  the  inherent  complexity  of 
the  natural  environment,  and  the  lack  of 
sufficient  data  to  describe  the  natural 
environment.  Because  this  is  a 
probabilistic  assessment  that  predicts 
what  may  occur  with  the  management 
of  certain  paint  manufacturing  wastes 
under  assumed  scenarios,  it  is  not 
possible  to  compare  the  results  of  our 
models  to  any  specific  situation  that 
may  exist.  The  risk  assessor  needs  to 
consider  the  importance  of  excluded 
variables  on  a  case-by-case  basis 
because  a  given  variable  may  be 
important  in  some  instances  and  not  in 
others.  A  similar  problem  can  occur 
when  a  model  that  is  applicable  under 
average  conditions  is  used  for 
conditions  that  differ  from  the  average. 
In  addition,  in  some  instances  choosing 
the  correct  model  form  is  often  difficult 
when  conflicting  theories  seem  to 
explain  a  phenomenon  equally  well.  In 
other  instances,  the  Agency  does  not 
have  established  model  forms  from 
which  to  choose  to  address  certain 
phenomena,  such  as  facihtated 
transport.  We  selected  models  used  in 
this  risk  assessment  based  on  science, 
policy,  and  professional  judgement. 
Most  of  the  modeb  selected  have  been 
verified  and  some  have  been  validated. 
In  addition,  most  of  these  models  have 
been  peer  reviewed.  These  models  were 
selected  because  they  provide  the 
information  needed  for  this  analysis  and 
because  we  generally  consider  them  to 
be  state-of-the-science.  Even  though  the 
models  used  in  the  risk  analyses  are 
used  widely  and  have  been  accepted  for 
numerous  applications,  they  each  retain 
significant  sources  of  uncertainty. 
Evaluated  as  a  whole,  the  sources  of 
model  uncertainty  in  our  analysis  could 
result  in  either  an  overestimation  or 
underestimation  of  risk.  Specific  areas 
of  modeling  uncertainty  in  this  analysis 
are: 

•  There  were  constituents  identified  as 
materials  used  in  paint  manufacturing  that 


were  not  modeled  in  this  risk  assessment  due 
to  a  lack  of  information  on  how  they  behave 
when  introduced  to  the  environment.  Our 
fate  and  transport  modeling  is  limited  to 
those  constituents  for  which  we  have  (1)  the 
physical/chemical  parameters  necessary  to 
nm  our  models  and  (2)  adequate  information 
on  toxicity  to  understand  potential  health 
impacts  from  exposure.  In  selecting 
constituents  of  concern,  we  found  multiple 
constituents  that  were  complex  inorganic 
compounds  containing  more  than  one  metal 
of  concern  and  organometallic  compounds 
(compounds  containing  both  a  metal  and 
organic  constituents)  that  can  be  used  in 
manufacturing  paint.  For  example, 
compounds  such  as  lead  chromate  molybdate 
and  lead  naphthenate  may  be  used  as 
ingredients  in  paint.  An  adequate  set  of  both 
the  physical/chemical  parameters  and 
toxicity  information  for  modeling  fate  and 
transport  and  predicting  risk  to  human  health 
are  lacking  for  these  metal  complexes.  The    ^ 
technical  background  document  for  the  risk 
assessment  contains  the  information  we 
found  on  a  set  of  organometallics.  Due  to  this 
absence  of  data,  we  simulate  the  risk 
presented  by  these  multiple  compounds  by 
modeling  the  ionic  form  of  the  metal.  For 
example,  the  model  predictions  for  lead  are 
used  to  represent  the  complex  lead  inorganic 
metal  compounds  and  lead  organometallic 
compounds  that  may  be  used  in  paints.  Since 
so  little  is  known  about  these  complex  metal 
compounds  and  what  their  fate  may  be  in  the 
environment,  our  modeling  may  over  or 
under-estimate  the  actual  risks.  In  addition, 
for  metals  transformations  may  take  place  as 
the  pH  of  the  waste  or  media  can  change  the 
state  of  the  metal,  sometimes  to  a  less  toxic 
form  and  sometimes  to  a  more  toxic  form. 
The  risk  assessment  did  not  model 
transformation  products  or  changes  in  metal 
species. 

•  Exposure  modeling  relies  heavily  on 
default  assumptions  concerning  population 
activity  patterns,  mobility,  dietary  habits, 
body  weights,  and  other  factors.  There  are 
some  uncertainties  associated  with  some  of 
the  data  used  for  these  parameters.  Although 
it  is  possible  to  study  various  populations  to 
determine  various  exposure  parameters  (e.g., 
age-specific  soil  Ingestion  rates  or  intake 
rates  for  food)  or  to  assess  past  exptosures 
(epidemiological  studies)  or  current 
exposures,  risk  assessment  is  about 
prediction.  Therefore,  long-term  exposure 
monitoring  in  this  context  is  infeasible.  The 
Exposure  Factors  Handbook  provides  the 
current  state-of-the-science  concerning 
exposure  modeling  and  assumptions  and  is 
used  in  this  risk  assessment.  To  the  extent 
that  actual  exposure  factors  vary  from  the 
assumptions  in  this  risk  assessment,  risks 
could  be  underestimated  or  overestimated. 

•  In  modeling  the  fate  and  transport  of 
chemicals  in  groundwater,  we  did  not  assess 
complex  hydrogeology  such  as  karst  or 
highly  fractured  aquifers.  Some  fraction  of 
the  groundwater  settings  in  tliis  analysis  have 
fractured  flow.  In  geqeral,  fractured  flow  in 
groimdwater  can  chaimel  the  contaminant 
plume,  thus  allowing  it  to  move  faster  and 
more  concentrated  than  in  nonfractured  flow 
environment.  As  a  result,  our  modeling  may 
under  or  over  estimate  the  concentrations  in 
the  groundwater. 


•  Finally,  there  is  uncertainty  in  predicting 
the  movement  of  contaminants  over  long 
periods  of  time.  We  assess  the  risk  to 
receptors  for  the  groundwater  pathway  over 
a  time  period  of  10,000  years.  There  are 
significant  uncertainties  regarding  how 
exposure,  scientific,  and  environinental 
assumptions  will  change  over  time,  and  the 
modeling  methodology  does  not  change  these 
assumptions  over  this  10,000  year  period. 

We  request  comments  on  each  of 
these  areas  of  uncertainty,  including 
their  potential  impact  on  oui 
conclusions  and  whether  data  are 
available  to  improve  our  analysis. 

6.  What  Was  EPA's  Approach  To 
Conducting  the  Ecological  Risk 
Assessment? 

Waste  management  activities  cannot 
only  impact  the  health  of  individuals 
living  near  a  WMU,  but  can  also  have 
adverse  effects  on  other  organisms  and 
natural  systems.  For  example,  wildlife 
can  come  into  contact  with  constituents 
released  from  WMUs  by  swimming  or 
living  in  contaminated  waters  or  by 
drinking  or  catching  prey  such  as  fish 
bom  contaminated  waters.  For  this  risk 
assessment,  the  EPA  conducted  an 
ecological  risk  screening  analysis  for  all 
the  waste  management  units  evaluated 
for  the  human  health  risk  assessment 
The  purpose  of  this  analysis  was  to 
identify  whether  there  is  potential  for 
adverse  ecological  effects  from  the 
management  of  paint  production  waste 
in  landfills,  surface  impoundments,  and 
off-site  treatment  tanks.  We  performed 
this  ecological  risk  assessment  with  a 
two  tiered  approach.  For  the  first  tier, 
we  assumed  that  each  of  the 
constituents  evaluated  had  a 
concentration  in  the  waste  of  750,000 
parts  per  million.  This  concentration 
was  a  starting  number  for  the  analysis 
and  does  not  have  any  significance  to 
the  way  in  which  paint  wastes  are 
currently  managed.  This  waste 
concentration  was  selected  as  a 
concentration  level  to  perform  a 
screening  analysis  with  since  it  is 
greater  than  what  the  EPA  expects 
would  be  managed  in  paint 
manufacttiring  wastes.  All  constituents 
except  for  mercury  and  lead  did  not 
pose  an  unacceptable  risk  to  ecological 
receptors  at  this  concentration.  For 
these  two  constituents,  we  performed  a 
second  level  of  analysis.  For  mercury 
and  lead,  we  predicted  what 
concentrations  could  be  managed  in 
each  waste  management  unit  to  ensure 
that  all  ecological  receptors  experience 
a  hazard  quotient  of  1  or  less  when 
compared  to  the  90th  percentile 
environmental  media  concentrations. 
These  concentrations  were  270,000  ppm 
and  7400  ppm  for  lead  and  mercury 
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respectively.  Based  on  these 
concentrations  we  determined  that  lead 
and  mercury  in  paint  manufacturing 
wastes  do  not  pose  a  threat  to  ecological 
life.  Based  on  our  knowledge  of  paint 
formidations  and  information  we 
received  on  constituent  concentrations 
from  our  3007  survey,  we  do  not  expect 
paint  production  wastes  to  contain 
either  lead  or  mercury  at  the  levels  we 
predicted  would  pose  a  hazard  to 
ecological  receptors.  In  addition,  since 
lead  and  mercury  are  regulated  as 
hazardous  wastes  with  the  toxicity 
characteristic,  we  believe  that  paint 
manufacturing  wastes  that  have  high 
levels  of  these  constituents  will  already 
be  regulated  as  hazardous  waste.^^ 
Although  we  modeled  high 
concentrations  in  the  waste,  we  believe 
that  risks  were  not  found  to  ecological 
receptors  in  this  screening  level  risk 
assessment  because  of  the  small  waste 
voltimes  of  non-hazardous  waste  that 
are  being  managed  in  the  waste 
management  units. 

The  models  described  in  Section  III 
were  used  to  estimate  the  release  of 
these  concentrations  from  the  waste 
management  tmits,  fete  and  transport  of 
the  constituents  in  the  environment, 
and  ultimately,  the  concentration  of 
each  constituent  in  the  different 
environmental  media  (i.e.,  surface 
waters,  soils).  The  ecological  screening 
analysis  compares  these  modeled  media 
concentrations  to  ecologically  protective 
media  concentrations  called  chemical 
stressor  concentration  limits  (CSCL's). 
The  result  of  this  comparison  is  a  ratio 
called  a  hazard  quotient.  When  the 
hazard  quotient  exceeds  1,  there  is 
potential  for  adverse  effects  to  the 
ecological  receptor.  If  the  hazard 

auotient  is  equal  to  or  less  than  1,  we 
o  not  expect  adverse  effects  for  a 
particular  ecological  receptor.  The 
amount  by  whidi  the  hazard  quotient 
exceeds  1  suggests  the  potential  for 
adverse  ecological  effects;  however,  the 
screening  restdts  do  not  demonstrate 
actual  ecological  effects,  nor  do  they 
indicate  whether  those  effects  will  have 
significant  implications  for  ecosystems 
and  their  components. 

a.  How  Were  Ecological  Exposures 
Estimated?  Similar  to  estimating  human 
receptor  exposures,  we  estimated 
ecological  receptor  exposiues  based  on 


"  Such  high  levels  of  mercury  in  paint 
manufacturing  are  also  unlikely  due  to  existing 
regulations  controlling  the  use  of  mercury  in  paint. 
Prior  to  the  1990s,  paint  manu£acturing  used 
mercury  in  paints  at  low  levels  (e.g., 
phenylmercuric  acetate  was  used  as  a  biocide  to 
control  mildew  in  latex  paints).  EPA  restricted  this 
use  under  the  Federal  Insecticide,  Fungicide  and 
Rodenticide  Act  (FIFRA),  eliminating  mercury  in 
interior  latex  paints  (55  FR  26754,  June  29, 1990) 
and  in  exterior  paints  (56  FR  105,  May  31, 1991). 


simulated  contaminant  concentrations 
in  the  various  environmental  media  and 
food  items,  pathway  specific  ingestion 
rates,  and  receptor  type-specific  body 
weights.  For  this  analysis,  however,  the 
EPA  determined  the  upper  bound 
constituent  concentration  that  can  be 
present  in  the  emission  control  dust, 
combined  solids,  and  aqueous  waste 
and  modeled  the  fate  and  transport  of 
these  constituents  into  the  environment. 
The  resulting  media  concentrations 
were  then  compared  to  ecological 
receptor  chemical  stressor  concentration 
limits.  The  exposure  pathways  included 
in  this  analysis  were  (1)  root  uptake  of 
constituents  in  soil  or  sediment  by 
plants,  (2)  biological  uptake  of 
constituents  in  surface  water  by  aquatic 
animals  (e.g.,  fish  or  aquatic 
invertebrates);  (3)  biological  uptake  of 
constituents  in  sediment  by  benthic 
invertebrates;  (4)  biological  uptake  of 
constituents  in  soil  by  soil  invertebrates; 
and  (5)  ingestion  of  constituents  in 
surfece  water,  soil,  sediment,  or  food 
items  (plants  and  animals)  by  terrestrial 
vertebrates.  This  assessment  did  not 
take  into  accoimt  the  dermal  absorption 
of  constituents  in  surfece  water  or  soil 
by  terrestrial  vertebrates  or  the 
inhalation  of  volatile  constituents  in  air. 
There  are  not  enough  data  available  on 
these  types  of  exposures  to  wildlife  to 
include  them  in  this  risk  assessment. 
The  90th  percentile  media 
concentrations  were  then  compared  to 
CSCLs  to  determine  the  hazard  quotient 
for  each  ecological  receptor  evaluated. 

There  were  several  simplifying 
assumptions  made  for  this  analysis  that 
over-estimated  the  potential  hazard  to 
ecological  receptors.  For  example,  the 
expostires  are  estimated  assiuning  that 
the  receptors  derive  all  their  food  from 
the  contaminated  area  and  the  receptors 
diets  consist  predominantly  of  items 
with  the  highest  contaminant  uptake 
rates.  The  methodologies  and  equations 
used  for  the  ecological  receptor 
exposure  estimates  are  fully  described 
in  the  Technical  Background  Doctmient 
for  the  risk  assessment. 

b.  What  Ecological  Receptors  Did  The 
EPA  Evaluate?  Two  general  types  of 
receptors  were  evaluated  in  the 
ecological  assessment.  For  exposure 
through  direct  contact  with 
contaminated  media,  the  receptors  were 
multispecies  communities  such  as  the 
soil  invertebrate  community  or  the 
terrestrial  plant  community.  For  indirect 
exposure  through  ingestion,  the 
receptors  are  single  species  populations, 
such  as  white-tailed  deer  or  raccoons 
and  include  representative  trophic 
levels  and  feeding  strategies.  Evaluating 
risk  to  receptor  populations  and 
commimities  included  consideration  of 


both  aquatic  and  terrestrial  habitats. 
Within  each  habitat,  risk  was  evaluated 
at  all  trophic  levels  (i.e.,  position  within 
the  food  chain)  and  for  all  feeding 
strategies  (e.g.,  plant  feeder,  predator). 
Although  actual  WMU  sites  were  not 
defined,  it  was  assmned  that  WMUs 
occur  in  a  variety  of  settings  that 
include  terrestrial,  wetland,  and  aquatic 
systems.  Thus,  the  ecological  receptors 
evaluated  in  this  risk  assessment 
include  representative  plants  and 
animals  from  several  different 
terrestrial,  wetland,  and  aquatic 
habitats.  In  general,  the  receptors  occtir 
throughout  most  of  the  continental 
United  States  or  throughout  broad 
regions,  such  as  east  of  the  Mississippi 
River. 

Relevant  trophic  levels  and  feeding 
strategies  (i.e.,  herbivorous,  omnivorous, 
and  carnivorous  diets)  were  established 
using  simple  food  webs  that  describe 
dietary  composition  and  predator-prey 
relationships  in  each  of  the  three  habitat 
types.  Receptors  representing  each 
feeding  strategy  at  each  trophic  level 
were  selected.  In  addition,  the  receptors 
represent  a  cross  section  of  general  taxa 
at  each  trophic  level.  For  example, 
invertebrates  as  well  as  vertebrates  were 
included,  and  vertebrate  receptors 
include  amphibians,  mammals,  and 
birds. 

The  ecological  assessment  does  not 
specifically  address  federally  listed 
threatened  or  endangered  species. 

c.  How  Did  EPA  Consider  The 
Toxicity  of  Constituents  in  The 
Ecological  Risk  Assessment?  The 
calcidation  of  ecological  risk  for 
receptor  populations  is  based  on  the 
implicit  assiimption  that  each  receptor 
species  forages  only  within  the 
contaminated  area,  regardless  of  the  size 
of  its  home  range.  For  smaller  animals, 
this  assumption  has  littie  impact  on  the 
estimates  of  exposure.  However,  for 
larger  animals  with  more  extensive 
foraging  areas,  this  assumption  may 
overestimate  exposure  if  the  animal's 
foraging  patterns  tend  to  be  evenly 
spread  over  the  home  range  that  extends 
beyond  the  contaminated  area. 

For  the  species  specific  receptors 
(both  mammals  and  birds),  the  overall 
approach  used  to  estabfish 
ecotoxicological  benchmarks  is  similar 
to  the  methods  used  to  establish  RflDs 
for  humans.  Each  method  uses  a 
hierarchy  for  the  selection  of  toxicity 
data  and  extrapolates  from  a  test  species 
to  the  species  of  interest.  However,  there 
are  fimdamental  differences  in  the  goals 
of  noncancer  risk  assessments  for 
humans  and  ecological  receptors.  Risk 
assessments  of  humans  seek  to  protect 
the  individual  while  risk  assessments  of 
ecological  receptors  seek  to  protect 
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populations  or  communities  of 
important  species. 

First,  because  population  viability 
was  selected  as  an  assessment  endpoint, 
the  benchmarks  were  developed  from 
measures  of  reproductive/ 
developmental  success  or,  if 
unavailable,  other  effects  that  could 
conceivably  impair  population 
dynamics.  In  addition,  the  population- 
level  benchmark  was  preferred  over 
population-inference  benchmarks. 
Population-level  benchmarks  are  based 
on  studies  of  effects  on  an  entire 
population  (i.e.,  many  interacting 
individuals]  while  population-inference 
benchmarks  are  based  on  studies  of 
individuals  with  protection  of  the 
population  being  inferred  from 
protection  of  the  individual  [e.g.,  no 
observed  adverse  effect  levels  for 
individual  organisms  on  reproductive 
endpoints).  Although  relatively  few 
population-level  benchmarks  have  been 
developed  to  date,  these  benchmarks  are 
considered  to  be  more  rigorous  than  the 
point  estimates  gleaned  from  toxicity 
studies.  Once  the  appropriate 
ecotoxicological  studies  were  identified 
for  mammals  and/or  birds,  the  CSCLs 
for  each  receptor  were  calculated  for 
each  medium  of  interest  by  scaling  the 
toxicity  benchmark  from  the  test  species 
to  the  receptor  species,  identifying  the 
uptake/accumulation  factors, 
identifying  the  exposures  bom.  dietary 
intake,  and  determining  a  risk-based 
concentration  in  each  media.  The 
benchmarks  for  the  commimity 
receptors  were  taken  from  various 
sources  such  as  the  final  chronic  values 
developed  for  the  National  Ambient 
Water  Quality  Criteria.  A  detailed 
description  of  the  benchmarks 
developed  for  all  of  the  receptors 
evaluated  is  contained  in  the  Technical 
Background  Dociunent  for  the  risk 
assessment. 

7.  Did  EPA  Conduct  a  Peer  Review  of 
The  Risk  Assessment?  The  Agency  has 
obtained  a  peer  review  from 
independent  experts.  Their  comments 
have  been  received  and  are  part  of  the 
peer  review  document  that  is  in  the 
docket  for  today's  proposed  rule.  The 
peer  review  document  also  describes 
how  the  experts  were  identified  and 
selected,  contains  information  on  the 
experts  experience  and  employment, 
and  provides  a  copy  of  the  questions  the 
peer  reviewers  were  asked  to  address. 
Due  to  the  time  constraints  for  proposal 
of  this  rule,  the  Agency  has  not  yet 
reviewed  and  adcfressed  those 
comments.  Both  the  peer  review 
comments  and  the  public  comments 
will  be  addressed  in  the  final 
rulemaking. 


IV.  Proposed  Listing  Determinatioiis 
and  Regulations 

A.  What  Are  The  Proposed  Regulations 
for  Paint  Production  Wastes? 

We  are  proposing  that,  if  you  generate 
any  of  the  paint  manu&ctiuing  wastes 
described  in  these  listings,  then  you 
must  determine  whether  or  not  your 
waste  is  a  listed  hazardous  waste,  or  you 
must  assume  that  it  is  hazardous.  For 
the  wastes  idoitified  in  the  K179  and 
K180  listings,  your  waste  would  become 
a  listed  hazardous  waste  if  it  contains 
any  of  the  constituents  of  concern  at  a 
concentration  equal  to  or  greater  than 
the  hazardous  concentration  identified 
for  that  constituent.  You  would  need  to 
make  a  determination  that  all  the 
constituents  of  concern  in  your  waste 
are  below  the  hazardous  concentrations 
to  have  your  wastes  remain 
nonhazardous.  Waste  liquids  listed  in 
K180,  however,  would  not  be  subject  to 
the  listii^,  if  the  wastes  are  stored  or 
treated  exclusively  in  tanks  or 
containers  prior  to  discharge  to  a  POTW 
or  under  an  NPDES  {>ermit.  We  are 
proposing  the  following  regulat(vy 
language  in  §  261.32  for  these  wastes: 

K179 — Paint  manufacturing  waste  solids 
generated  by  paint  manufacturing  fecilities 
that,  at  the  point  of  generation,  contain  any 
of  the  constituents  identified  in  paragraph 
(b)(6)(iii)  of  this  section  at  a  concentration 
equal  to  or  greater  than  the  hazardous  level 
set  for  that  constituent  in  pau-agraph  (b)(6)(iii) 
of  this  section.  Paint  manufacturing  waste 
solids  are:  (1)  Waste  solids  generated  from 
tank  and  equipment  cleaning  operations  that 
use  solvents,  water  and/or  caustic;  (2) 
emission  control  dusts  or  sludges;  (3) 
wastewater  treatment  sludges;  and  (4)  off- 
specification  product.  Waste  solids  derived 
from  the  management  of  KlSO  by  paint 
manufacturers  would  also  be  subject  to  this 
listing.  Waste  liquids  derived  from  the 
management  of  K179  by  paint  manufacturers 
are  not  covered  by  this  listing,  but  such 
liquids  are  subject  to  the  KlSO  listing.  For  the 
purposes  of  this  listing,  paint  manufactiu«rs 
are  defined  as  specified  in  paragraph  (b)  of 
this  section. 

KlSO — Paint  manufecturing  waste  liquids 
generated  by  paint  manufactiuing  facilities 
that,  at  the  point  of  generation,  contain  any 
of  the  constituents  identified  in  paragraph 
(b)(6)(iii)  of  this  section  at  a  concentration 
equal  to  or  greater  than  the  hazardous  level 
set  for  that  constituent  in  paragraph  (b](6)(iii) 
of  this  section  unless  the  wastes  are  stored 
or  treated  exclusively  in  tanks  or  containers 
prior  to  discharge  to  a  POTW  or  imder  a 
NPDES  permit.  Paint  manufacturing  liquids 
are  generated  from  tank  and  equipment 
cleaning  operations  that  use  solvents,  water, 
and/or  caustic.  Waste  liquids  derived  firom 
the  management  of  Kl  79  by  paint 
manufactiuers  would  also  be  subject  to  this 
listing.  Waste  solids  derived  from  the 
management  of  KlSO  by  paint  manufacturers 
are  not  covered  by  this  listing,  but  such 


solids  are  subject  to  the  K179  listing.  For  the 
purposes  of  this  listing,  paint  manufacturers 
are  defined  as  specified  in  paragraph  (b)  of 
this  section. 

Due  to  the  uncertainties  in  our 
assessment  of  the  management  of  paint 
manufacturing  waste  liquids  in  surface 
impoundments,  we  are  seriously 
considering  an  alternative  proposal  not 
to  list  paint  manufacturing  waste 
liquids.  We  describe  this  alternative  and 
our  reasoning  for  this  option  later  in  this 
notice  (see  Section  FV.D). 

Under  the  proposed  listings  shown 
above,  paint  manufacturing  wastes  with 
constituents  of  concern  below  the 
concentration  limits  at  the  time  of 
generation  would  not  be  hazardous 
waste  K179  or  KlSO;  such  wastes  would 
be  nonhazardous  fit)m  their  point  of 
generation,  and  would  not  be  subject  to 
any  RCRA  Subtitle  C  management 
requirements  for  generation,  storage, 
transport,  treatment,  or  disposal 
(including  the  land  disposal 
restrictions).  Similarly,  liquid  paint 
manufacturing  wastes  would  also  be 
nonhazardous  if  the  waste  is  managed 
or  treated  exclusively  in  tanks  or 
containers  prior  to  discharge  to  a  POTW 
or  luider  an  NPDES  permit  regardless  of 
whether  it  contained  any  of  the 
constituents  of  concern.  However,  if 
paint  manufacttiring  wastes  are 
hazardous  waste  due  to  another  listing 
code  or  because  they  exhibit  a 
hazardous  waste  characteristic  imder 
section  261.24,  the  wastes  remain 
hazardous  under  these  other 

Tlations. 
e  are  proposing  that  the 
constituents  and  the  concentrations  in 
the  two  above  listings  (which  would  be 
specified  in  paragraph  (b)(6)(iii)  of 
§  261.32)  would  be  tiiose  shown  in 
Tables  IV.A-1  for  waste  solids  (K179) 
and  in  Table  rV.A-2  for  waste  liquids 
(KlSO).  These  are  waste  concentrations 
that  represent  risk-based  concentrations 
for  constituents  we  determined  to  be  of 
potential  concern  in  paint 
manufacturing  wastes.  The 
concentration-based  listing  levels  for 
waste  solids  are  based  on  the  risk 
modeling  for  landfills,  and  the  levels  for 
waste  liquids  are  based  on  the  risk 
modeling  for  surface  impoimdments. 
We  also  evaluated  potential  air  releases 
from  treatment  of  waste  liquids  in  tanks, 
but  as  described  in  Section  FV.C,  we  did 
not  find  significant  risks  for  this 
management  scenario.  Therefore,  we  are 
proposing  not  to  include  wastes 
managed  exclusively  in  tanks  within  the 
scope  of  the  listing  for  waste  liquids. 
See  Section  FV.D  for  further  discussion 
of  our  reasoning  for  structuring  the 
listing  for  waste  liquids  in  this  way,  and 
for  other  options  we  are  considering. 
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As  described  in  Section  m.E,  we 
developed  risk-based  concentrations  for 
the  larger  set  of  constituents  shown  in 
Table  m.E— 4.  In  general,  we  relied  on 
the  modeling  results  to  guide  us  in 
deciding  which  constituents  would  be 
most  useful  in  defining  these  paint 
manufactiuing  wastes  as  listed 
hazardous  wastes.  We  chose 
constituents  for  listing  from  the  list  in 
Table  III.E.4  using  a  niunber  of  criteria. 

•  We  dropped  constituents  fiom  further 
concern  if  the  risk-based  levels  for  the  waste 
exceeded  or  approached  100%  (i.e., 
1,000,000  mg/kg),  because  these  constituents 
could  not  present  significant  risks  in  the 
paint  manufactiuing  wastes  we^ evaluated. 

•  We  did  not  include  constituents  that  are 
already  regulated  by  the  TC.  As  discussed  in 
Section  IV.G,  we  found  that  the  r^ulatory  TC 
levels  (see  40  CFR  261.24)  would  likely  be 
below  the  protective  levels  we  calculated  for 
these  chemicals.  Therefore,  based  on  oiu 
analysis,  the  existing  TC  regulations 
adequately  regulate  risks  from  these 
constituents  in  these  wastes,  because  wastes 
exhibiting  the  TC  would  have  to  be  treated 
prior  to  disposal. 

•  We  dropped  constituents  if  their  levels 
were  so  high  that  we  l>elieve  it  is  highly 
unlikely  that  these  chemicals  would  ever 
exist  at  such  levels  in  waste  solids  from  paint 
manufacturing. 

For  paint  manu&cturing  waste  solids 
(K179)  we  used  the  risk  levels  in  Table 
III.E-4  calculated  for  emission  control 
dust,  because  these  were  slightiy  lower 
than  the  levels  for  the  combined  solids. 
Using  the  above  criteria  for  the  43 
constituents  listed  in  Table  in.E-4,  we 
dropped  24  constituents  that  have  risk- 
based  levels  above  100%  and  11  other 
constituents  that  are  TC  chemicals.  We 
dropped  three  others  that  are  unlikely  to 
exist  in  paint  wastes  at  the  calculated 
risk-based  leveb.  Two  of  the  three  have 
risk-based  levels  that  are  close  to  100% 
and  are  therefore  implausible  for  waste 
(n-butyl  alcohol — 970,000  mg/kg, 
formaldehyde — 930,000  mg/kg).  The 
other  constituent,  methylene  chloride 
(dichloromethane),  has  a  level  of  24% 
(240,000  mg/kg).  This  appears  unlikely, 
given  that  manufacturers  have  moved 
away  bom  using  chlorinated  solvents  in 
paints.  This  is  further  supported  by  the 
responses  to  the  3007  survey,  which 
showed  that  the  presence  of  this 
chemical  was  not  reported  by  any 
facility  in  nonhazardous  waste. 

For  waste  liquids  (KlSO),  we  used  the 
risk-based  levels  in  Table  in.E-2 
derived  for  wastewaters  in  surface 
impoundments.  We  dropped  14 
constituents  that  have  risk-based  levels 
above  100%  and  13  others  that  are  TC 
constituents.  We  also  dropped  four 
other  constituents  that  have  levels  that 
appear  unlikely  for  waste  liquids: 
ethylene  glycol,  phenol,  methanol^  and 


2,4-dimethylphenol.  The  calculated 
levels  for  ethylene  glycol  (790,000  mg/ 
L),  phenol  (270,000  mg/L)  and  methanol 
(200,000  mg/L)  were  so  high  that  we 
considered  these  unlikely  to  ever  occur 
in  liquid  paint  manufacttiring  wastes. 
While  all  three  are  potentially  used  as 
water-soluble  solvent  ingredients, 
phenol  and  methanol  are  also  used  as 
biocides  in  water-based  paints.^*  While 
the  Survey  showed  these  chemicals 
wwe  found  frequenUy  in  paint 
manufactiuing  wastes,  no  generator 
reported  levels  in  nonhazardous  or 
hazardous  wastes  that  would  approach 
the  modeled  levels  of  concern  (the  only 
waste  with  high  levels  was  an  off-spec 
paint  containing  20%  of  ethylene  glycol 
that  was  sent  to  fuel  blending).  For 
waste  streams  to  approach  these 
concentrations,  the  constituents  would 
have  to  start  out  at  even  higher 
concentrations  in  the  product.  Such 
high  levels  in  the  products  are 
unrealistic,  because  products  with  such 
high  concentration  of  these  constituents 
would  not  have  the  attributes  of  paint. 
Therefore,  we  are  not  proposing  to 
include  these  chemicals  as  constituents 
in  the  paint  listings.  ^^ 

We  dropped  2,4-dimethylphenol  as  a 
constituent  of  concern  for  waste  liquids 
because  the  3007  Survey  showed  that 
facilities  did  not  report  its  presence  in 
nonhazardous  waste.  Furthermore,  the 
only  potential  use  in  paint  we  foimd  for 
this  chemical  was  possibly  as  a  biocide. 
Therefore  the  low  concentrations 
resulting  bom  such  a  use  would  be 
unlikely  to  approach  the  risk-based 
level  (17,000  mg/L).  We  also  note  that 
the  TRI  data  showed  only  minimal 
releases  (5  lbs.)  to  off-site  wastewater 
treatment  for  all  faciUties  in  SIC  code 
2S51. 

Regulations  that  limit  air  releases 
bom  off-site  wastewater  treatment 
facilities  are  also  likely  to  keep  levels  of 
these  organic  constituents  below  such 
high  levels.  EPA  is  planning  to  propose 
a  MACT  standard  for  paint   . 
manufacturers  (Miscellaneous  Organic 
Chemical  and  Coatings  Manufacturing) 
that  woiUd  regulate  HAPs  in 


"  We  found  solvent  uses  for  phenol  were  limited 
in  a  listing  determinaUon  for  solvent  uses  of  this 
chemical  (see  61  PR  42318.  August  14,  1996). 
Primary  uses  as  a  solvent  were  in  the  petroleum 
industry  (extraction  of  lube  oil)  and  in 
microelectronic  and  automotive  industries 
(removing  coatings).  While  this  previous  analysis 
did  not  focus  on  uses  as  ingredient,  which  is  the 
potential  use  in  paint  formulations,  this  indicates 
that  the  use  of  phenol  for  its  solvent  properties  is 
relatively  rare. 

^'  The  proposed  levels  are  based  on  the 
probabilistic  risk  results  for  the  90th  percentile.  If 
we  were  to  use  the  results  for  the  95th  percentile, 
we  would  consider  including  methanol,  because 
then  the  listing  level  for  liquid  wastes  would  drop 
to  6.2%,  which  we  believe  is  somewhat  more  likely. 


wastewaters,  both  when  managed  on- 
site  and  when  sent  off-site  for  treatment 
Fiuthermore,  subpart  DD  in  40  CFR  part 
63  sets  National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAP) 
from  off-site  waste  and  recovery 
operations,  which  may  include  off-site 
centralized  wastewater  treatment 
facilities  (July  1,  1996,  61  PR  34140  ).2" 
In  addressing  potential  air  releases  from 
such  facilities,  the  CAA  regulations  are 
likely  to  prevent  the  levels  of  most 
chemicals  at  issue  here  (e.g.,  phenol  and 
methanol)  from  reaching  the  risk-based 
levels  imder  consideration  in  liquid 
paint  manufacturing  wastes.  This  is 
likely  because  such  MACT  standards 
often  provide  incentives  to  reduce  HAPs 
through  source  reduction  or 
pretreatment  to  avoid  costly  engineering 
controls. 

We  solicit  comment  on  the  proposed 
list  of  constituents  and  their  levels.  We 
seek  comment  and  supporting 
information  as  to  wh^er  any  other 
constituents  disctissed  above  should  be 
added  to  the  chemicals  for  listing  paint 
solids  or  liquids  and  the  basis  fat  such 
action.  We  seek  any  information  that 
may  assist  us  in  deciding  whether  any 
of  the  constituents  or  levels  in  Tables 
IV.A-1  and  IV.A-2  are  so  unlikely  to  be 
present  at  the  levels  of  concern  that  we 
should  drop  them  from  the  listing.  For 
example,  the  levels  for  the  solids  (K179) 
are  high  for  methyl  isobutyl  ketone 
(73,000  mg/kg).  The  liquid  level  for 
formaldehyde  (82,000  mg/L)  is  also 
tinlikely  for  a  chemical  that  has  been 
used  mainly  as  a  biocide  or  in  polymer 
binders.  In  addition,  we  question 
whether  the  chemicals  methyl 
methacrylate  and  styrene,  which  are 
used  primarily  as  resins  rather  than  in 
their  monomeric  forms,  would  be 
present  at  the  high  levels  shown  in 
Tables  IV.A-1  and  IV.A-2  for  the  solid 
or  liquid  paint  manufacturing  wastes. 
However,  we  believe  levels  of  the 
monomeric  forms  of  acrylonitrile  and 
acrylamide  that  are  present  in  the  resins 
may  still  present  a  potential  risk  at  the 
relatively  low  levels  set  for  waste  solids 
and  waste  liquids  not  managed  in  tanks. 
Therefore,  we  are  proposing  to  include 
acrylonitrile  and  acrylamide  as  listing 
constituents,  because  they  may  be  in 
paint  manufacturing  wastes  at  or  above 
these  levels  (see  discussion  in  Section 
rV.C  on  potential  risks  from  tanks). 
Depending  on  comments,  we  may 
choose  to  add  or  remove  constituents 
from  the  concentration-based  listing. 


^  EPA  concluded  that  this  group  of  wastewater 
treatment  plants  would  Ukely  include  some 
feciUties  that  would  be  major  sources  of  HAPs  (see 
61  PR  34144/2J.  Thus,  these  major  sources  would 
be  subject  to  the  MACT  standard. 


10104  Federal  Roister /Vol.  66,  No.  30 /Tuesday,  February  13,  2001 /Proposed  Rules 


As  required  under  §  261.30(b),  we  are 
proposing  to  add  the  constituents  that 
ar«  the  basis  for  the  listings  to  Appendix 
Vn  of  Part  261.  We  are  proposing  to  add 
the  constituents  in  Table  IV.A-1  for 
K179  and  the  constituents  in  Table 
IV.A-2  for  K180.  hi  addition,  a  number 
of  constituents  in  Tables  IV.A-1  and 
IV.A-2  are  not  cturently  listed  in 
Appendix  VIH  to  Part  261  as  "hazardous 
constituents."  EPA  places  constituents 
on  Appendix  Vm  if  scientific  studies 
show  the  chemicals  have  toxic, 
carcinogenic,  mutagenic,  or  teratogenic 
efiiects  on  humans  or  other  life  forms 
(see  §  261.11(a)(3)).  The  Risk 
Assessment  Background  Dociunent 
contains  the  detailed  toxicological  data 
for  aU  constituents  we  evaluated, 
including  the  chemicals  we  are 
proposing  to  add  to  Appendix  VIII:  n- 
butyl  alcohol,  ethyl  benzene,  methyl 
isobutyl  ketone,  styrene,  and  xylene.  If 
we  choose  the  altranative  of  not  listing 
paint  manufacturing  waste  liquids 
(K180),  then  we  would  not  neisd  to  add 
the  constituents  to  Appendix  VII  for 
K180,  and  we  would  need  to  add  only 
methyl  isobutyl  ketone  to  Appendix 

vm. 

Table  IV.A-1  .—Concentratkdn 
Levels  for  Waste  Souds  (K179) 


Constituent 

Concentra- 
tion levels 
(mg/Ko) 

Aaytamide 

Acrykxwtnte  .............«>.....«.„.... 

Antimony 

Mettiyi  Isobutyl  Ketone 

310 

43 

2.300 

73,000 

Methyl  methacrylate  

28,000 

Table  IV.A-2.— Concentratjon 
Levels  for  Waste  Liquids  (K180) 


Consffiuent 

Concentra- 
tion levels 
(mg^) 

Acrytamide 

Aciyfciniliilo  .............. ............ 

Antimony 

Eltiylbenzene 

Fonnaktehyde „.. 

Meltiyl  Isobutyl  Ketone 

12 

9.3 

390 

11,000 

82,000 

340 

Methyl  Methacrylate  

2.100 

Methylene  Chtofide 

N-Butyl  Aicohoi 

Styrene  

Toluene „ 

Xylene  (mixed  Isomers) 

4.500 
41.000 
4,600 
1,200 
3.900 

The  listing  levels  we  are  proposing  for 
K179  and  K180  are  different  for  the 
waste  solids  and  waste  liquids.  These 
levels  are  based  on  the  risk  assessment 
for  various  scenarios  for  disposal  of 
solids  (landfill)  and  the  Uquids  (siuface 
impoundment).  In  general,  we  believe 


generators  will  be  able  to  readily 
determine  which  waste  category  their 
wastes  would  be  in,  based  on  their 
responses  to  the  3007  Survey,  and  their 
reported  management  practices. 
However,  we  are  considering  setting  a 
clear  definition  to  distinguish  the  waste 
solids  and  liquids,  such  that  a  generator 
can  readily  determine  which  listing 
applies.  Thus,  we  request  comment  on 
several  options  in  establishing  a  clear 
definition  that  would  distinguish  solids 
vs.  liouids. 

Pernaps  the  most  straightforward 
approach  would  be  to  set  a  level  of 
percent  sofids  above  which  the  waste 
would  be  a  solid  paint  manufacturing 
waste  and  below  which  it  would  be  a 
liquid  paint  manufactiuing  waste.  One 
possible  level  could  be  15%.  Thus,  this 
option  would  define  paint 
manufacturing  waste  solids  as  those 
containing  15%  or  above  solids  (by 
weight).  This  cutoff  reflects  the  general 
approach  we  used  in  our  modeling  for 
solids.  In  our  assessment  of  releases 
from  landfills  we  assiuned  that  the 
waste  contained  a  maximum  moisture 
level  of  85%  (for  sludges;  we  assumed 
a  maximum  moisture  level  of  15%  for 
dusts).  Furthermore,  because  of  the 
restrictions  on  free  liquids  in  municipal 
nonhazardous  landfills  (e.g.,  see 
§  258.28),  we  do  not  envision  wastes 
containing  less  than  15%  solids  coidd 
reasonably  be  managed  in  a  InnHfill 
Therefore,  we  believe  that  wastes 
containing  less  than  15%  solids  will  be 
managed  in  units  associated  with 
wastewater  treatment,  such  as  tanks  or 
surface  impoundments.  In  addition,  in 
most  cases  water  will  be  separated  from 
solids  as  part  of  routine  wastewater 
treatment.  Thus,  generators  would  be 
evaluating  solid  residues,  which  clearly 
meet  o\u  solid  definition,  or  treated 
water,  which  would  typically  be 
discharged  to  a  POTW  or  under  an 
NPDES  permit,  and  would  not  be 
covered  by  the  K180  listing  in  any  case. 

Percent  solids  could  be  measured  by 
an  established  method,  such  as  the 
method  for  total  suspended  solids  (TSS) 
described  in  EPA  guidelines  for  test 
methods  used  under  the  CWA  (EPA 
method  160.1  in  40  CFR  136.3,  Table 
IB).^'  However,  generators  may  have 
the  knowledge  necessary  to  decide 
whether  their  paint  manufacturing 
waste  was  a  liquid  or  a  solid,  based  on 
past  analysis  or  disposal  practices.  We 
believe  that  in  many  cases,  especially 
for  wastes  that  are  clearly  "wet"  or 
"dry,"  the  generator  can  easily  tell  from 
a  visual  inspection  that  solids  content  is 


"  Another  option  would  be  to  um  section  7.1  in 
the  TCLP  (method  1311)  to  measure  filterable 
solids. 


well  above  or  below  15%.  Thus,  if  we 
were  to  set  a  level  to  define  paint 
manufacturing  waste  solids  and  liquids, 
we  believe  we  could  allow  the  generator 
to  use  his  knowledge,  rather  than 
necessarily  requiring  a  test. 

Instead  of  setting  a  specific  level  of 
percent  solids,  another  option  is  to  use 
the  Paint  Liquids  Filter  Test  (method 
9095  in  SW-846)  to  determine  if  the 
waste  is  a  liquid  or  a  solid.  A  paint 
manufacturing  waste  found  to  contain 
bee  liquid  tmder  this  method  woidd  be 
considered  a  liquid,  and  would  be 
evaluated  under  the  K180  listing,  while 
a  paint  manufactiuing  waste  that  does 
not  contain  free  liquids  would  be 
subject  to  the  K179  listing.  This  method 
appears  logical  because  it  is  presently 
used  in  defining  the  term  "liquid  waste" 
in  the  solid  waste  disposal  criteria  for 
determining  compUance  with  the 
prohibition  on  disposing  of  bulk  or 
containerized  liquid  in  municipal 
landfills  (§  258.28).  Method  9095  is  al^ 
used  in  a  similar  way  for  hazardous 
waste  landfills  (§  264.313(c)).  Thus, 
using  this  method  to  distinguish  paint 
manu&cturing  waste  solids  from  liquids 
would  be  consistent  with  the  definitions 
used  in  the  operating  practices  for  the 
management  scenario  modeled  for 
solids,  i.e.,  landfills. 

A  third  option  would  be  to  use  a 
definition  of  liquids  that  is  analogous  to 
the  definition  of  wastewater  used  under 
the  land  disposal  restrictions. 
Wastewater  is  defined  as  waste  with  less 
than  1%  total  suspended  solids  (TSS) 
and  less  than  1%  total  organic  carbon 
(§  268.2(f));  nonwastewater  is  defined  as 
any  waste  that  is  not  wastewater.  While 
using  this  ^proach  would  allow  some 
consistency  in  definitions  in  the  listings 
and  the  LDR  programs,  we  believe  this 
would  not  be  appropriate.  A  key 
disadvantage  of  this  approach  is  that  it 
defines  wastes  with  greater  than  1% 
TSS  as  a  nonwastewater,  i.e.,  a  solid, 
even  though  such  a  waste  is  highly 
likely  to  be  managed  in  wastewater 
treatment  systems  using  tanks  and 
surface  impoundments,  and  not 
landfills.  Given  this  problem,  we  do  not 
think  using  this  definition  would  be 
useful  to  define  wastes  solids  and 
liquids  for  purposes  of  the  paint  listings. 

We  seek  comment  on  the  need  for 
specific  definitions  for  paint 
manufacturing  waste  liquids  and  solids, 
and  the  relative  merits  of  the  above 
options  or  similar  approaches.  We  also 
request  comment  on  whether  facilities 
are  likely  to  have  information  available 
on  the  percent  solids  in  their  wastes. 
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B.  Why  Are  We  Proposing  to  Use  the 
Level  of  Constitaents  in  tiie  Waste 
Solids  as  Total  Waste  Concentrations 
Rather  Than  Leachate  Concentrations? 

We  are  proposing  to  set  the 
concentraticMi  lev^s  for  defining 
hazardous  paint  solids  using  the 
concentraticms  measured  in  the  waste 
itself,  i.e.,  the  totals  ccmcentration.^'  We 
considered  using  the  landfill  leachate 
levels  instead  of  the  waste  levels  to 
define  the  listed  waste.  Using  landfill 
leachate  levels  would  require  generators 
to  evaluate  their  wastes  using  a  test  such 
as  the  Toxicity  Charactnistic  Irfwching 
Procedure  (TCIP).2a  However,  we 
decided  not  to  use  the  TCLP  approach 
for  a  niunber  of  reasons.  We  believe  that 
the  partitioning  model  used  to  establish 
the  totals  concentrations  is  a  more 
appropriate  tool  to  assess  risks  posed  by 
the  paint  manufacturing  wastes.  This  is 
because  the  partitioning  model  factors 
in  periodic  placement  of  the  specific 
waste  volumes  in  cells  within  the 
landfill,  closure  of  the  landfill  after  30 
years,  volatilization  of  constituents  frt)m 
the  landfill  through  partitioning  to  the 
air,  and  any  degradation  of  organics 
while  in  the  unit.  The  leaching  values 
for  the  paint  manu&ctuhng  waste  solids 
result  from  the  partitioning  of 
constituents  from  the  waste  to  water 
infiltrating  the  unit.  A  test  method  like 
the  TCLP  does  not  reflect  these  factors. 
The  TCLP  approach  is  designed  only  to 
assess  groundwater  impacts,  and  does 
not  account  for  other  releases  or 
processes  occurring  in  landfills. 
Therefore,  the  estimated  leaching 
numbers  derived  from  our  modeling 
assessment  of  paint  manufacturing 
wastes,  where  partitioning  and 
degradation  are  occurring  before  the 
constituents  leave  the  unit,  are  not 
strictly  comparable  with  the  simple 
leaching  of  constituents  from  wastes 
represented  by  the  TCLP. 

We  recognize  that  the  totals  levels 
appear  somewhat  high  in  comparison  to 
the  leachable  levels  we  calculated  for 
our  assessment  of  paint  manufacturing 
wastes  (Table  IV.-3).  For  example,  the 
leaching  level  calculated  for 
dichloromethane  is  390  mg/L,  compared 
to  a  total  level  of  240,000  mg/kg. 
However,  it  is  not  surprising  that 
leachate  levels  derived  from  the  waste 
would  be  lower  than  the  levels  in  the 
waste  itself.  Most  of  the  organic 
constituents  assessed  are  relatively 


volatile,  and  will  begin  to  volatilize  as 
they  are  placed  in  the  landfill.  The 
entire  mass  of  constituent  in  the  waste 
is  not  placed  in  the  landfill  at  once,  but 
rather  is  placed  in  cells  over  the  life  of 
the  unit.  Therefore,  as  disposal  occurs, 
the  waste  constituents  are  continuing  to 
partition  into  air,  soil,  or  leachate.  Our 
model  also  factors  in  degradation  of 
organics  in  the  landfill.  Such 
biodegradation  is  relatively  slow  for 
most  chemicals,  however  this  also 
assists  in  attenuating  the  levels  of 
constituents  that  are  released  to  the 
subsurfece.  We  recently  published 
related  modeling  results  as  part  of  the 
Hazardous  Waste  Identification  Rule 
(HWIR)  using  the  same  modeling 
approach  (64  FR  63382.  November  19, 
1999,  and  65  FR  44491,  July  20,  2000), 
though  this  effort  covered  a  wider 
distribution  of  waste  volumes.  The  use 
of  totals  rather  than  leachate  for  a 
concentration-based  listing  is  also 
consistent  with,  another  recent  EPA 
proposal  for  listing  hazardous  waste 
from  the  Dye  and  Pigments  industry  (64 
FR  40192,  July  23, 1999). 

Therefore,  we  are  proposing  the 
concentration  levels  for  the  waste  itself 
for  the  listing  for  waste  solids  from 
paint  manufactiuing.  However,  we  seek 
comment  on  the  option  of  setting  the 
leachate  concentrations  from  our 
modeling  as  the  listing  levels  for  the 
paint  solids,  and  on  the  potential 
impacts  (incremental  costs  and  benefits) 
of  such  an  approach.  We  may  still 
consider  a  final  regulation  based  on  the 
measurement  of  leachate  with  the  TCLP 
method,  as  shown  in  Table  rV.B-3,  after 
further  consideration  and  review  of 
comments. 

TABLE  IV.B-3.— Alternative  Con- 
centration Leaching  Levels  for 
Waste  Souds  (K179) 


Constituent 


Acrylamide 

Acrylonitrile  

Antimony 

Mettiyt  Isobutyl  Ketone 
Methyl  methacrylate  ... 


Concentra- 
tion levels 
(mg/L) 


0.70 

0.91 

58 

42 

160 


2a  This  is  not  an  issue  for  the  listing  for  paint 
liquid  wastes,  because  any  analysis  of  the  liquids 
would  include  an  analysis  of  the  total  liquid 
mixture. 

2*  See  method  1311  in  OSW's  methods  manual. 
Test  Methods  for  Evaluating  Solid  Waste,  Physical/ 
Chemical  Methods,  SW-846. 


C.  Why  Are  We  Proposing  to  Exclude 
Waste  Liquids  Managed  in  Tanks? 

We  are  proposing  that  liquid  paint 
manufacturing  wastes  stored  or  treated 
exclusively  in  tanks  or  containers  prior 
to  discharge  to  a  POTW  or  under  an 
NPDES  permit  not  be  subject  to  today's 
proposed  listing  because  these  wastes 
managed  in  tanks  do  not  pose  sufficient 
risk  to  warrant  hazardous  waste 
regulation. 


As  shown  in  Table  III.D-4,  nearly  all 
of  the  liquid  paint  manufactiuing  wastes 
are  managed  in  some  type  of  wastewater 
treatment  system  (small  volumes  are 
sent  to  fuel  blending  or  other  treatment). 
Furthermore,  as  indicated  in  Table 
in.D-4,  liquid  wastes  are  primarily 
classified  as  water  or  caustic  cleaning 
liquids,  except  for  one  small  volume  of 
solvent  cleaning  liquid  that  went  to  a 
fuel  blender. 

For  on-site  tanks,  as  described  in 
Section  in.E,  we  conducted  a  bounding 
risk  analysis  for  on-site  treatment  tanks 
that  evaluated  the  worst  case  scenario 
for  on-site  management  in  tanks, 
including  storage  as  well  as  treatment 
tanks.  Our  analysis  identified  some 
potential  constituents  of  concern: 
Benzene,  chloroform,  mercury, 
methylene  chloride, 
tetradiloroethylene,  and  acrylonitrile. 
Howevor,  when  the  survey  responses 
provided  data  on  constituent  levels, 
these  data  indicated  that  these 
constituents  are  unlikely  to  be  present 
in  these  wastes  at  levels  of  concern.  In 
addition,  for  benzene,  diloroform, 
menniry.  amd  tetrachloroethylene.  the 
risk-based  concentrations  derived  from 
the  bounding  risk  analysis  are 
significantly  higher  than  the  respective 
TC  levels;  therefore,  the  TC  regulations 
provide  some  control  for  most  of  these 
constituents.  For  acrylonitrile,  the 
calculated  risk-based  concentration  of 
1,500  ppm  is  significantly  higher  than 
the  projected  range  of  concentration  of 
1—40  ppm  for  acrylonitrile  in  liquid 
waste  streams;  as  such,  it  is  not  of 
concern.  Most  other  constituents  of 
concern  either  bounded  out  (i.e., 
modeled  levels  were  higher  than 
1,000,000  ppm),  or  were  unrealistically 
high  for  paint  manu&cturing  wastes. 
The  risk-based  levels  derived  from  the 
risk  assessment  for  methylene  chloride, 
methyl  isobutyl  ketone,  toluene,  vinyl 
acetate,  and  xylene  are  so  high  that  we 
believe  they  are  highly  unlikely  to  exist 
at  such  levels  in  nonhazardous  liquid 
paint  manufacturing  wastes.  This 
evaluation  for  on-site  tanks  is  discussed 
in  more  detail  in  the  following  section 
(IV.C.1). 

For  off-site  treatment  tanks,  we 
conducted  a  probabilistic  risk 
assessment  as  described  in  Section  m.E. 
This  risk  assessment  identified  three 
potential  constituents  of  concern: 
Mercury,  benzene  and  acrylonitrile.  The 
survey  responses  showed  that  these 
constituents  are  not  likely  to  be  present 
in  the  wastes  at  concentrations  of 
concern.  In  addition,  the  levels  of 
mercury  and  benzene  in  the  waste  are 
also  limited  by  the  existing  TC 
regulations,  i.e.,  the  risk-based  levels 
derived  from  the  risk  assessment  are 
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well  above  the  TC  levels.  As  described 
below,  we  determined  that  acrylonitrile 
is  unlikely  to  exist  in  paint 
manufacturing  waste  liquids  at  the  risk- 
based  levels  of  69,000  ppm.  Therefore, 
there  is  no  need  to  regulate  paint 
manufocturing  waste  streams  managed 
in  off-site  treatment  tanks.  See  section 
IV.C.2  for  a  full  discussion. 

1.  On-Site  Storage  and  Treatment  Tanks 

Based  on  our  extrapolated  survey 
results,  we  estimate  that  14,564  metric 
tons  (approximately  47%)  of 
nonhazardous  liquid  paint 
manufacturing  wastes  generated  are 
managed  in  on-site  storage  tanks  and 
7,514  metric  tons,  or  approximately 
24% ,  of  nonhazardous  paint 
manu&cturing  waste  liqmds  are 
managed  in  on-site  treatment  tanks. 
After  these  wastes  are  managed  on-site 
in  storage  and  treatment  tanks,  the 
wastes  are  then  either  directly 
discharged  into  a  waterway  imder  a 
NPDES  permit,  discharged  into  a 
POTW,  or  sent  to  centralized 
wastewater  treatment  fecilities. 

For  tanks,  we  normally  model  air 
emissions.  We  assimie  that  significant 
groimdwater  risks  are  unlikely  because 
tanks  do  not  leak  liquids  into  the  soil  if 
properly  maintained.  Treatment  tanks 
represent  a  more  conservative  scenario 
for  modeling  purposes  because  they  are 
typically  used  for  the  aeration  and 
flacculation  of  liquid  wastes  to  settle 
out  solids,  causing  more  constituents  to 
escape  into  the  air  than  the  relatively 
quiescent  acciunulation  of  liquids  in 
storage  tanks.  Accordingly,  we 
evaluated  the  potential  risks  from  the 
management  of  liquids  in  treatment 
tanks  to  cover  both  scenarios. 

As  described  earlier  in  Section  EQ.E, 
we  conducted  a  bounding  analysis  of 
the  potential  air  releases  from  the 
nonhazardous  liquid  wastes  treated  in 
on-site  treatment  tanks.  This 
conservative  analysis  assumed  tanks  are 
uncovered,  and  modeled  the  largest 
liquid  residual  volume  and  tank  size 
reported  by  the  surveyed  facilities.  The 
risk-based  levels  for  most  constituents 
exceeded  100%,  and  would  not  present 
significant  risks  in  the  paint 
manufact\uing  wastes  for  this  scenario. 
The  risk  assessment  results  showed 
somewhat  lower  risk-based 
concentrations  for  paint  manufacturing 
wastes  in  tanks  for  some  constituents, 
i.e.,  benzene  (1,100  ppm),  chloroform 
(15,000  ppm),  mercury  (41  ppm), 
tetrachloroethylene  (22,000  ppm), 
acrylonitrile  (l,50&ppm),  methylene 
chloride  (17,000  ppm),  methyl  isobutyl 
ketone  (780,000  ppm),  toluene  (120,000 
ppm),  vinyl  acetate  (100,000  ppm),  and 


xylene  (830,000  ppm);  we  discuss  these 
chemicals  in  detail  below. 

In  general  we  do  not  expect     - 
significant  levels  of  organic  chemicals 
in  on-site  wastewater  treatment  systems 
for  several  reasons.  First,  the  liquid 
wastes  most  likely  to  have  high  organic 
content,  solvent  cleaning  wastes,  are 
managed  as  hazardous.  Except  for  one 
facility,  these  wastes  were  coded  as 
hazardous  waste,  either  due  to  a 
F-Usting  or  because  of  a  characteristic. 
The  3007  survey  showed  that  all  the 
generators  of  hazardous  waste  liquids 
reported  the  wastes  were  treated  by 
incineration,  fuel  blending,  or  they  were 
reused.  Therefore,  we  have  no  data 
suggesting  facilities  are  treating  such 
high  organic  liquids  in  on-site 
wastewater  treatment  systems. 

Second,  the  3007  survey  shows  that 
none  of  the  small  number  of  facilities 
that  treated  wastes  in  on-site  wastewater 
treatment  (WWT)  tanks  (8  facilities, 
representing  about  18  facilities  in  our 
weighted  sample)  reported  significant 
organic  content  in  their  wastes.  Of  the 
8  facilities,  only  one  reported  the 
presence  of  any  organic  constituents  of 
potential  concern,  bnt  listed  them  only 
because  they  may  occasionally  be 
present  in  the  waste.  Of  the  other  7 
facilities,  most  reported  the  presence  of 
metals,  a  few  reported  vinyl  acetate 
polymers,  and  one  reported  the  water- 
soluble  ethylene  glycol. 

Finally,  as  noted  in  Section  IV. A 
above,  a  MACT  standard  covering  paint 
manufactiu«rs  will  soon  be  proposed 
that  will  address  potential  air  releases 
from  these  facilities.  The  MACT  would 
place  limits  on  HAPs  in  wastewater 
treatment  systems,  and  would  likely 
keep  organic  levels  in  paint 
manufacturing  wastewaters  relatively 
low. 

Tiiming  to  the  constituents  of 
possible  concern  (benzene,  chloroform, 
mercTuy,  methylene  chloride, 
tetrachloroethylene,  and  acrylonitrile), 
the  facilities  reported  in  their  survey 
responses  that  these  chemicals  were 
either  not  present  at  all,  or  were  present 
at  only  trace  concentrations.  Out  of  the 
187  paint  manufacturers  surveyed,  the 
responses  showed  benzene  was  present 
in  trace  amounts  in  only  one  facility's 
nonhazardous  water  cleaning  liquid; 
mercury  was  present  in  only  two 
facilities'  nonhazardous  water  cleaning 
liquid  at  trace  levels  (up  to  0.06  ppm). 
No  facility  reported  the  presence  of  any 
chloroform,  methylene  chloride,  or 
tetrachloroethylene  in  any  liquid 
residual.  We  discuss  the  possible 
presence  of  acrylonitrile  in  detail  below. 
Furthermore,  the  risk-based  levels  for 
most  of  these  constituents  are  well 
above  their  TC  levels  (benzene-0.50 


ppm,  chloroform-5.0  ppm,  mercury-0.2 
ppm,  and  tetrachloroethylene-0.7  ppm). 
Consequently,  we  are  not  proposing 
regulating  these  constituents  under 
today's  proposed  listing. 

Acrylonitrile  is  a  monomer,  i.e.,  a 
relatively  small  compound  with  low 
molecular  weight.  It  reacts  with  other 
monomers  to  form  polymers  (i.e.,  cross- 
link into  large,  high  molecxilar  weight 
compounds)  that  are  used  as  paint 
binders.  However,  the  reaction  is  rarely 
100%  complete,  and  small  amounts  of 
the  individual  monomers  remain 
unreacted  as  impurities  in  the  polymer. 
Unreacted  acrylonitrile  monomers,  not 
their  polymers,  are  the  targeted 
constituents  of  concern  in  our  risk 
assessment. 

With  respect  to  acrylonitrile 
monomers,  we  do  not  expect  this 
constituent  to  be  present  in  paint 
manufacturing  wastewaters  above  the 
risk-based  concentrations  derived  from 
the  bounding  analysis  for  tanks.  To 
analyze  whether  concentration  levels  of 
acrylonitrile  at  1 ,500  ppm  are 
reasonable  as  a  basis  for  listing  liquids 
in  on-site  tanks,  we  developed  a 
methodology  to  determine  whether 
these  constituents  are  likely  to  occur  in 
paint  manufacturing  waste  liquids  at 
concentrations  within  the  range  of  the 
risk-based  levels.  We  assessed  potential 
concentrations  of  acrylonitrile  in  paint 
manufacturing  liquid  waste  streams  in  a 
three-step  process  that  involved  tracking 
the  monomers  from  point  of  origin 
(binder)  to  the  final  destination  (liquid 
waste  streams):  (1)  We  estimated  the 
concentratien  range  of  acrylonitrile 
monomers  in  the  binder  systems  used  to 
make  paint;  (2)  we  estimated  the  volimie 
percentage  of  the  binder  systems  added 
into  paints  themselves;  and,  (3)  we 
estimated  the  monomer  concentration 
range  in  paints  in  tank  cleaning  wastes. 
Based  on  these  calculations  (which  are 
discussed  in  more  detail  below),  we 
estimated  that  the  ranges  of  acrylonitrile 
monomer  concentrations  in  the  liquid 
waste  streams  should  be  one  to  40  ppm. 
We  then  compared  these  projected 
concentration  ranges  of  acrylonitrile  in 
the  liquid  waste  streams  to  the  risk- 
based  levels  calculated  in  the  risk 
assessment. 

As  specified  above,  we  estimated  the 
likely  range  of  unreacted  monomer  of 
acrylonitrile  in  the  binders  (i.e., 
polymers)  to  be  between  20  ppm  and 
1 ,000  ppm.  This  is  reflected  in  our 
analysis  of  the  use  of  acrylamide  and 
acrylonitrile  polymers  in  paint 
formulations  3°  and  the  Material  Safety 


™  See  the  memo  from  Paul  Danault,  Dynamac 
Corporation,  to  Etevid  Carver  and  Cate  Jenkins,  EPA. 
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Data  Sheet  (MSDS)  data  we  obtained 
from  some  paint  manufacturers  (copies 
available  in  the  public  docket  for 
today's  proposed  rule),  which  show  the 
monomer  mixture  in  binders  in  the  500 
to  1 ,000  ppm  range.  Second,  we 
projected  that  the  likely  concentration 
ranges  of  monomers  in  a  paint  or 
coating  are  approximately  10  ppm  to 
500  ppm  for  acrylonitrile.  This  estimate 
was  based  on  our  examination  of  paint 
formulations,  which  indicates  that  these 
paint  formulations  contain  up  to  50% 
by  weight  of  acrylonitrile-acrylic 
polymer. 3'  Finally,  we  estimated  the 
projected  monomer  concentration  in  the 
resulting  water  cleaning  liquids  is 
approximately  one  ppm  to  40  ppm  for 
acrylonitrile  given  that  approximately 
50  gallons  of  water  are  needed  to  wash 
a  typical  paint  mixing  tank  of 
approximately  5  feet  in  diameter  and  8 
feet  in  height  with  a  paint  depth  of  6 
feet,32  and  that  a  0.0625-inch  fihn  of 
paint  is  attached  to  the  inside  surface  of 
the  tank  up  to  6  feet  (amoimting  to  a 
total  of  4  gallons  of  paint  to  be  rinsed). 
These  projected  acrylonitrile 
concentrations  in  paint  manufacturing 
wastewaters  are  significantly  lower  than 
the  calculated  risk-based  concentration 
of  1,500  ppm.  For  more  details,  see 
"Potential  Acrylonitrile  Concentrations 
in  Paint  Manufactiuing  Liquid  Waste 
Streams'  in  the  public  docket  for  today's 
proposed  rule.  Therefore,  we  believe  it 
IS  highly  unlikely  for  this  constituent  to 
be  present  in  paint  manufacturing  liquid 
waste  streams  at  such  levels. 

In  addition,  according  to  the 
Information  available  to  us,  acrylonitrile 
is  not  widely  used  in  the  U.S.  paint 
tnanufacturing  industry,  and  its  use  is 
diminishing.  For  example,  resin 
manufacturers  are  marketing 
"acrylonitrile  free"  resins.  It  is  also  a 

gractice  within  the  resin  manufacturing 
idustry  to  remove  residual  monomer 
before  selling  the  polymer  for  paint 
production. 

The  low  use  of  this  binder  in  paints 
is  supported  by  our  survey  data.  Six  of 
187  surveyed  paint  manufacturing 
facilities  reported  acrylonitrile-derived 
polymers  in  their  nonhazardous  liquid 
tesiduals  (in  particular  nonhazardous 
Water  cleaning  liquids).  In  addition,  one 


dated  September  6,  2000,  which  is  in  the  docket  for 
today's  proposed  rule. 
I    "ttiid. 

'    "  That  is,  50  gallons  of  water  used  for  washing 
ber  about  800  gallons  of  paint  produced  in  the  tank. 
This  is  a  conservative  assumption  compared  to  the 
Information  in  Reference  7  of  the  Bibliography, 
t)evelopment  Document  for  EfOuent  Limitations 
Guidelines  and  Standards  for  the  Paint  Formulating 
Point  Source  Category,  EPA  440/1-79/049B,  which 
states  that  the  median  wastewater  generation  at 

Sraterbone  paint  facilities  is  0.2  gallons  per  gallon 
f  paint  produced. 


survey  response  indicated  the  presence 
of  acrylonitrile  and  acrylonitrile-derived 
polymers  in  the  nonhazardous  water 
cleaning  liqmds  at  2.8%.  Assuming  the 
polymers  used  by  this  facility  include 
the  monomers  in  concentrations  ranging 
from  20  ppm  to  xl,000  ppm  for 
acrylonitrile  as  estimated  above,  the 
maximum  monomer  concentration  in 
this  facility's  nonhazardous  wash  water 
would  be  less  than  28  ppm  (i.e.,  2.83% 
X  1,000  ppm/acrylonitrile  monomer  in 
polymer),  which  is  consistent  with  our 
assessment  (i.e.,  between  <1  ppm  to  40 
ppm). 

The  risk-based  levels  derived  from  the 
risk  assessment  for  methyl  isobutyl 
ketone  (780,000  ppm,  or  78%),  toluene 
(120,000  ppm,  or  12%),  vinyl  acetate 
(100,000  ppm,  or  10%),  and  xylene 
(830,000  ppm,  or  83%)  are  so  high  that 
we  believe  they  are  highly  unlikely  to 
exist  at  such  levels  in  nonhazardous 
liquid  paint  manufacturing  wastes.  This 
is  reflected  in  the  responses  to  our 
Section  3007  survey,  which  indicated 
that  the  highest  levels  of  toluene,  vinyl 
acetate  and  vinyl  acetate-derived 
polymers,  and  xylene  in  nonhazardous 
liquid  residuals  were  0.025  ppm,  16,000 
ppm,  and  118  ppm,  respectively. 

In  conclusion,  our  analysis  indicates 
there  are  no  significant  risks  posed  by 
the  modeled  constituents  in 
nonhazardous  paint  manufacturing 
wastes  that  are  managed  in  on-site 
storage  and  treatment  tanks.  We  believe 
the  likely  levels  of  the  potential 
constituents  of  concern  in  paint 
manufacturing  wastewaters  are 
substantially  lower  than  the  risk-based 
concentrations  derived  from  the 
bounding  risk  analysis.  Therefore, 
requiring  the  facilities  to  analyze  or 
otherwise  evaluate  these  constituents 
would  impose  an  unnecessary  burden 
on  paint  manufacturers.  Thus,  we  are 
proposing  that  paint  manufacturing 
waste  liquids  stored  and/or  treated  in 
on-site  tanks  at  paint  manufacturing 
facilities  are  not  subject  to  today's 
proposed  listing. 

2.  Management  of  Liquid  Paint 
Manufacturiiig  Wastes  in  Off-Site 
Treatment  Tanks 

Based  on  our  extrapolated  survey 
results,  we  estimate  that  6,407  metric 
tons  (approximately  21%)  of  liquid 
nonhazardous  paint  manufacturing 
wastes  generated  are  disposed  off-site  in 
privately  owned  wastewater  treatment 
fecilities  where  tanks  and  surface 
impoundments  may  be  used  as  part  of 
the  treatment  process.  Following 
treatment,  the  wastes  are  typically 
discharged  into  surface  waters  under  an 
NPDES  permit,  or  discharged  to  the 
POTW  system. 


As  described  earlier  in  Section  III.E, 
the  risk  assessment  conducted  for  liquid 
paint  manufacturing  wastes  managed  in 
off-site  treatment  tanks  identified 
potential  inhalation  risks  associated 
with  only  a  few  constituents.  The  risk 
assessment  estimated  risk-based 
concentrations  for  mercury  (10,000 
ppm),  benzene  (190,000  ppm)  and 
acrylonitrile  (69,000  ppm). 

As  discussed  above,  the  survey 
showed  that  facilities  reported  only 
traces  of  benzene  or  mercury  in  a  few 
nonhazardous  liquid  residuals. 
Furthermore,  levels  of  both  constituents 
are  controlled  by  the  existing  TC 
regulations.  Therefore,  there  is  no  need 
to  regulate  these  TC  constituents  further 
under  today's  proposed  listing. 

For  acrylonitrile,  the  risk-baused 
concentration  of  69,000  ppm  is 
significantly  higher  than  the  estimated 
range  of  acrylonitrile  monomer  in  (>aint 
manufecturing  wastewaters  (see 
previous  discussions  on  liquid  wastes 
managed  in  on-site  storage  and 
treatment  tanks).  Therefore,  it  is  highly 
imlikely  for  this  constituent  to  be 
present  in  paint  manufecturing  liquid 
waste  streams  at  such  a  high  level. 

We  note  that  21  of  the  187  surveyed 
paint  manufactiuing  facilities  reported 
that  they  sent  nonhazardous  liquid 
wastes  to  off-site  wastewater  treatment 
facilities,  of  which  oidy  one  reported 
having  any  of  the  three  constituents  of 
concern  in  the  wastewater.  SpecificaUy, 
this  facility  sent  a  very  small  quantity  of 
nonhazardous  wash  water  (151  gallons/ 
year)  containing  an  unknown  amoimt  of 
acrylonitrile  to  a  centralized  wastewatOT 
treatment  facility. 

In  conclusion,  we  believe  there  are  no 
significant  risks  posed  by  the  modeled 
constituents  in  nonhazardous  paint 
manufacturing  wastes  that  are  managed 
in  off-site  treatment  tanks.  We  believe 
the  levels  of  the  potential  constituents 
of  concern  in  paint  manufacturing 
wastewaters  are  substantially  lower  than 
the  risk-based  concentrations  derived 
from  the  risk  assessment.  Therefore, 
requiring  the  facilities  to  analyze  or 
otherwise  report  these  constituents 
would  impose  an  lumecessary  burden 
on  paint  manufact\u«rs.  In  addition,  the 
levels  of  some  constituents  are 
controlled  by  the  existing  TC 
regulations.  Furthermore,  as  noted 
previously,  EPA  has  recently  proposed 
a  NESHAP  for  miscellaneous  paints  and 
coating  manufacturing  operations  that 
would  regulate  wastewaters,  both  on- 
site  and  if  sent  off-site  for  treatment.^^ 


"  As  discussed  previously,  some  off-site 
nonhazardous  wastewater  treatment  facilities  may 
also  be  covered  by  the  NESHAP/MACT  standards 
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Thus,  we  are  proposing  paint 
manufurturing  waste  liqiiids  treated  in 
off-site  treatment  tanks  are  not  subfect  to 
today's  proposed  listing. 

D.  Why  Are  We  Proposing  a  Contingent 
Management  Listing  for  Liquid  Paint 
Manufacturing  Wastes,  and  What  Other 
Options  Are  We  Considering? 

We  are  considering  various  options 
for  the  listing  for  paint  manufacturing 
waste  liquid  (K180).  Under  the  listing 
proposed  for  K180,  the  wastes  would 
not  be  listed  if  they  are  managed  in  on- 
site  storage  and  treatment  tanks  or 
containers  prior  to  discharge  to  a  POTW 
or  under  a  NPDES  permit.  (Of  course,  if 
the  concentrations  of  the  listing 
constituents  are  below  the  regulatory 
levels,  the  waste  would  not  be 
hazardous  in  any  case.)  We  are 
proposing  this  type  of  "contingent 
management"  listing  because  we  did  not 
find  significant  risk  from  treatment  or 
storage  in  tanks,  as  noted  above. 
However,  if  a  paint  manufacturing  waste 
generator  intends  to  send  the  waste  off- 
site  for  treatment  outside  of  tanks  (and 
waste  constituents  are  not  below  the 
listing  levels),  the  waste  would  be  K180 
and  would  be  subject  to  storage 
requirements  under  Subtitle  C.  We 
recognize  that  the  regulation  of  the 
onsite  storage  and  treatment  of  the 
waste  in  tanks  prior  to  the  waste  being 
shipped  offsite  may  be  unwarranted 
because  our  risk  analysis  for  tanks 
shows  no  significant  risk  for  liquid 
paint  manufactimng  waste.  Therefore, 
we  are  soliciting  comment  on  the  option 
of  exempting  wastes  stored  or  treated 
on-site  in  tanks  or  containers  from  being 
a  hazardous  waste  while  it  is  stored  on- 
site,  regardless  of  what  the  ultimate 
treatment  or  disposal  practice  might  be. 
This  would  mean  that  the  point  of 
generation  for  K180  would  be  when  the 
waste  is  sent  off-site,  and  that  it  would 
not  be  classified  as  KlBO  hazardous 
waste  while  it  is  stored  or  treated  in 
tanks  or  containers  on-site  prior  to 
shipment  off-site  for  disposal. 

The  constituent  levels  we  are 
proposing  are  based  on  the  possible 
risks  from  management  of  the  liquid 
wastes  in  an  off-site  centralized 
wastewater  treatment  system  with  an 
unlined  surface  impoundment.  We  did 
not  complete  a  risk  assessment  for 
possible  risks  for  various  other  known 
or  potential  management  practices. 
Given  that  we  foimd  risk  in  one 
management  scenario,  but  did  not  assess 
risks  tcom  other  major  practices,  we  are 


limiting  the  exemption  from  the  listing 
to  the  management  practice  that  we 
determined  posed  no  significant  risk, 
i.e.,  management  in  tanks.  Therefore,  we 
are  proposing  to  list  the  paint 
manufactiuing  waste  liquids,  unless 
they  are  managed  in  tanks  prior  to 
discharge  under  an  NPDES  permit  or  to 
a  POTW. 

As  discussed  in  Section  U.G,  the  3007 
Survey  showed  that  21  paint 
manufacturers  reported  sending  their 
liquid  wastes  to  24  off-site  wastewater 
treatment  facilities.  We  contacted  9  of 
these  24  and  found  one  treatment 
facility  that  reported  using  a  lined 
surface  impoundment  to  treat  two 
different  paint  manufacturers'  liquid 
wastes.  Based  on  the  weighting  foctors 
used  for  our  survey  sample,  we  estimate 
these  24  off-site  wastewater  treatment 
fecilities  represent  about  40  facilities  in 
the  U.S.  that  may  accept  paint  liquids. 
While  we  cannot  extrapolate  the 
information  from  nine  wastewater 
treatment  facilities  to  the  overall 
population,  we  estimate  that  there  could 
be  4  to  5  treatment  facilities  that  use 
impoundments  of  some  kind.  The  one 
facility  with  an  impoundment  indicated 
the  unit  was  lined,  however  there  are  no 
Federal  regulatory  requirements  that 
ensure  this  would  be  the  case  for  other 
impoundments  throughout  the  country. 
Hence,  it  may  be  reasonable  to  assiune 
that  some  of  these  impoundments  may 
be  imlined  for  modeling  purposes.  We 
note  that  surface  impoundments  are 
used  to  treat  wastewaters  in  general,  and 
that  a  recent  study  confirmed  that  a 
significant  portion  of  impoundments  in 
some  industries  are  unlined.  ^^ 
(However,  this  study  focused  primarily 
on  on-site  impoundments  used  in 
specific  industries,  and  not  commercial 
off-site  treatment  facilities).  Therefore,  if 
we  assiune  management  of  liquid  wastes 
in  an  unlined  impoundment  is  a 
plausible  management  scenario,  our 
assessment  suggests  that  the  risks  from 
such  management  may  present  a 
significant  potential  hazard  to  hiiman 
health  and  the  environment  for  some 
constituents  of  concern. 

However,  we  are  also  seriously 
considering  not  listing  paint 
manufacturing  waste  liquids,  or  using  a 
different  approach  for  a  listing,  due  to 
the  uncertainty  in  management 
practices  we  assumed  in  our  risk 


assessment.  While  we  are  proposing  to 
list  because  of  potential  risks  arising 
from  imlined  surface  impoundments, 
we  are  considering  the  alternative  of  not 
listing  this  waste  because  this  may  not 
be  a  "plausible"  management  scenario. 
As  noted  above,  while  the  survey  data 
shows  that  management  in  an  off-site 
treatment  facility  is  relatively  common, 
we  found  only  one  case  where  a  surface 
impoimdment  was  in  use.  We  estimate 
that  only  4  to  5  such  impoundments 
may  be  receiving  any  of  the  paint 
manufacturing  waste  liquids  from  the 
estimated  972  paint  manufacturers. 
Thus,  management  of  these  wastes  in 
surface  impoundments  appears  to  be  an 
infrequent  occiirrance.  The  nimiber  of 
unlined  impoundments  receiving  this 
waste  is  more  uncertain  due  to  our 
limited  data  on  surface  impoimdments, 
but  the  probability  of  off-site 
commercial  treatment  facilities  treating 
paint  manufactiuing  wastes  in  such 
unlined  units  is  likely  to  be  even  lower 
than  the  niunber  of  facilities  using 
impoundments. 

The  effectiveness  of  liner  systems 
depends,  in  part,  on  how  they  are 
designed.  Composite  and  double  liners 
that  combine  two  or  more  layers  of  liner 
material  with  leachate  collection  and 
leak  detection  should  minimize  leakage 
to  the  subsurface  during  the  period 
when  the  leachate  collection  system  is 
actively  managed.  While  it  is  difficult  to 
predict  the  level  of  protection  afforded 
by  a  liner  system  due  to  the  uncertainty 
concerning  long-term  performance,  we 
believe  the  level  of  protection  could  be 
significant  for  a  surface  impoundment, 
which  will  contain  liquid  wastes  only 
during  its  operating  life.^s  Therefore, 
our  assessment  of  an  unlined  surface 
impoimdment  may  overestimate 
potential  risks  from  this  disposal 
scenario. 

The  risk  results  bom.  modeling 
surface  impoundments  may  also 
overestimate  risks  for  other  reasons.  As 
noted  in  Section  III.E,  we  used 
impoundment  data  gathered  in  a  1985 
Industrial  D  Screening  Survey.  We  were 
not  able  to  distinguish  off-site  vs.  on-site 
impoundments  from  these  data,  so  we 
used  a  sample  from  all  units  in  the 
database.  Because  most  impoundments 


in  40  CFR  part  63  (61  FR  34140.  July  1. 1996),  if 
they  ate  a  major  source  of  hazardous  air  pollutant 
(HAPs)  emissions  defined  in  section  112  of  the  G\A 
amendments  of  1990,  and  if  the  wastes  they  receive 
from  off-site  contain  one  or  more  HAPs. 


^  Based  on  an  initial  review  of  data  from  the 
Study  of  Industrial  Non-hazardous  Waste  Surfece 
Impoundments  required  under  the  Land  Disposal 
Program  Flexibility  Act.  Also,  in  a  1995  EPA  found 
only  26  States  had  requirements  for  liners  under 
State  regulations:  see  State  Requirement  for 
Industrial  Non-Hazardous  Waste  Management 
Facilities,  U.S.  Environmental  Protection  Agency, 
October  1995. 


^  We  beUeve  there  is  greater  uncertainty  about 
the  efficacy  of  liners  in  providing  long-term 
protection  from  releases  bt>m  landfills,  because  the 
wastes  remain  indefinitely.  A  synthetically  lined 
impoundment  with  a  finite  operational  life  of 
perhaps  30  to  50  years  is  less  likely  to  release 
wastewater  during  the  life  of  the  unit.  During 
operation,  leaks  in  the  liner  system  would  be 
detected  and  presumably  fixed:  active  use  of  an 
impoundment  can  be  stopped,  drained,  and  liners 
repaired.  Also,  the  leachate  collection  system  is 
likely  to  prevent  a  significant  release  during 
operation. 
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are  part  of  on-site  treatment  processes 
$or  industrial  process  wastewater,  the 
data  include  a  variety  of  types  of  units 
mat  may  not  be  realistic  for  the  off-site 
commercial  wastewater  treatment 
facilities  we  are  attempting  to  model. 
Our  database  contains  units  with 
characteristics  that  are  unlikely  for  large 
off-site  treatment  facilities,  i.e.,  many 
units  are  relatively  small  (median  area 
about  3,200  m^)  and  have  low  flow  rates 
with  long  retention  times  (median 
retention  time  about  0.5  years,  90th 
percentile  retention  of  50  years).  These 
characteristics  mean  that  many  of  the 
impoundments  used  in  the  modeling 
would  have  a  fairly  high  fraction  of 
paint  manufacturing  waste,  e.g.,  the 
90th  percentile  value  for  fraction  of 
paint  manufacturing  waste  in  the  unit 
was  one.  We  believe  that  off-site 
coDunercial  treatment  units  are  more 
likely  to  be  larger  and  have  much 
shorter  retention  time,  thereby  reducing 
the  average  fraction  of  paint 
manufacturing  waste  in  the  treatment 
units.  While  it  is  difficult  to  gauge  the 
importance  of  these  characteristics  in 
our  risk  assessment  results,  these  may 
lead  to  an  overestimate  of  impoundment 
risks.  We  may  use  this  factor,  in 
conjimction  with  a  full  review  of  all 
comments,  as  an  additional  reason  not 
to  list  paint  manufacturing  waste 
liquids. 

We  solicit  any  information  on  the 
prevalence  of  surface  impoundment 
management  of  paint  manufacturing 
waste  liquids,  and  any  data  related  to 
the  use  of  surface  impoundments,  either 
lined  or  unlined.  After  reviewing  all 
comments  and  reconsidering  all 
available  information  on  the  possible 
risks  from  management  of  paint 
manufacturing  waste  liquids,  we  may 
decide  not  to  list  this  waste. 

Assuming  we  decide  to  finalize  a 
listing  for  paint  manufacturing  waste 
liquids  due  to  the  potential  for  risks 
from  surface  impoundments,  we  are  also 
Soliciting  comments  and  supporting 
data  on  an  alternative  listing  that  would 
Exclude  other  practices,  such  as 
incineration  and  fuel  blending.  We 
could  limit  the  scope  of  the  listing  so 
that  it  would  clearly  apply  only  to 
Wastes  managed  in  surface 
impoundments.  Thus,  the  listing  could 
(pecify  that  it  would  apply  only  if  the 
waste  exceeded  the  regulatory 
Concentration  levels,  and  if  the  waste 
Was  managed  in  a  surface 
impoundment.  We  may  decide  that  such 
pn  approach  is  appropriate  in  this  case 
given  that  this  was  the  only  practice 
modeled  that  presented  unacceptable 
risk,  and  because  the  practice  may  be 
very  infrequent.  For  the  paint 
manufacturing  wastes  at  issue  in  today's 


proposal,  we  did  not  find  significant 
riskis  from  management  in  tanks.^^ 
The  other  reported  management 
practices  of  potential  concern  were 
thermal  treatment  in  incinerators, 
cement  kilns,  and  fuel  blending.  As 
noted  previously,  in  past  listing 
determinations  where  we  have 
attempted  to  assess  risks  from 
incineration,  we  found  that  the  potential 
risks  from  the  release  of  constituents 
through  incineration  would  be  at  least 
several  orders  of  magnitude  below 
potential  air  risks  from  releases  from 
tanks  or  impoundments  (see  listing 
determination  for  solvent  wastes  at  63 
FR  64371,  November  19, 1998). 
Although  metal  constituents  would  not 
be  destroyed  in  thermal  treatment,  we 
expect  the  metal  content  of 
nonhazardous  paint  manufacturing 
waste  liquids  sent  to  incineration  to  be 
low;  this  is  consistent  with  the  3007 
Survey  data,  which  show  no 
nonhazardous  paint  manufacturing 
waste  liquids  with  significant  metal 
content.  Limiting  the  listing  to  wastes 
only  managed  in  impoundments  would 
reduce  the  overall  burden  of  the  listing, 
so  that  it  would  apply  only  to  the 
practice  of  most  potential  concern,  i.e., 
surface  impoundments. 

E.  Potential  for  Formation  of  Non- 
Aqueous  Phase  Liquids  in  Paint 
Manufacturing  Wastes 

We  considered  the  possibility  that 
some  constituents  in  paint 
manufacturing  wastes  might  form 
distinct  nonaqueous  phase  liquids 
(NAPLs).  NAPLs  can  be  an  issue, 
because  once  released  to  the  subsurface 
a  number  of  difficult  problems  may 
occur.  Such  problems  include  the 
creation  of  a  long-term  NAPL  source  in 
the  subsurface  and  facilitated  transport 
of  contaminants  that  have  an  affinity  for 
the  NAPL  fraction.  The  formation  of 
NAPLs  is  strongly  dependent  on  the 
specific  wastes  in  question  and  the 
management  practice,  and  it  is  difficult 
to  predict  when  NAPLs  might  be 
important.  However,  many  of  the 
organic  chemicals  we  evaluated  for  this 
listing  are  highly  water  soluble  and  in 
many  cases  volatile,  thus  most  have 
little  potential  for  NAPL  formation.  EPA 
has  used  a  general  approach  in  the 
Hazardous  Waste  Characteristics 


3»  Discharges  to  surface  waters  are  controlled 
under  the  CWA  and  require  an  NPDES  permit, 
while  discharges  to  a  POTW  are  subject  to  State  and 
national  pretreatment  standards.  Note  that  40  CFR 
261.4  reflects  the  RCRA  statute  and  excludes  "any 
mixture  of  domestic  sewage  and  other  wastes  that 
passes  through  a  sewer  system  to  a  POTW  for 
treatment"  (40  CFR  261.4(a)(l)(ii)),  and  industrial 
wastewater  discharges  that  are  point  source 
discharges  subject  to  regulation  under  Section<402 
of  the  CWA  (40  CFR  261.4(a)(2)). 


Scoping  Study  to  identify  which 
chemicals  have  some  potential  to  form 
NAPLs  based  on  water  solubility  and 
other  parameters.'^  NAPL-forming 
chemicals  generally  have  relatively  low 
water  solubilities  (less  than  5,000  mg/L) 
and  are  liquids  at  ambient  temperature. 
Applying  these  criteria,  the  only  non-TC 
constituents  of  concern  that  may 
potentially  form  NAPLs  would  be  the 
phthalates  and  the  aromatic 
hydrocarbons  (ethylbenzene,  styrene, 
toluene,  and  xylenes).  Any  NAPL- 
forming  chemicals  that  are  regulated 
under  the  TC  (i.e.,  the  slighUy  soluble 
chemicals  benzene  and 
tetrachloroethylene)  are  imlikely  to  form 
NAPLs  in  wastes,  because  the  TC  levels 
are  well  below  their  water  solubility. 
Thus,  wastes  with  TC  constituents  high 
enough  to  form  NAPLs  would  be 
regulated  as  hazardous,  and  would  not 
be  land  disposed  until  treated. 

We  believe  that  paint  manufacturing 
wastes  with  the  high  organic  content 
needed  to  form  NAPLs  are  unlikely  to 
be  land  disposed  for  several  reasons. 
First,  high  organic  wastes  are  typically 
sent  for  thermal  treatment  or  recycling. 
For  example,  see  the  final  listing 
determination  for  solvents  (63  FR 
64372,  November  19,  1998);  we  found 
that  solvent  wastes  with  high  organic 
content  are  usually  thermafly  treated, 
and  that  wastes  sent  to  landfills 
contained  negligible  amounts  of  solvent 
(63  FR  64384).  Also,  many  landfills  are 
unlikely  to  accept  wastes  with  fr«e 
liquids,  and  in  fact  such  a  practice  is 
restricted  under  Federal  regulations  for 
municipal  solid  waste  landfills 
(§  258.28)  and  SubtiUe  C  landfills 
(§  264.314).  Similar  restrictions,  while 
not  federally  mandated,  are  in  place  in 
most  States  for  off-site  nonmunicipal 
solid  waste  landfills.  ^^ 

We  believe  that  any  paint 
manufacturing  waste  liquids  that  may 
be  placed  in  impoimdments  or  tanks  at 
offsite  wastewater  treatment  facilities 
are  unlikely  to  contain  significant 
NAPLs.  The  nonhazardous  paint 
manufacturing  waste  liquids  are  nearly 
all  reported  to  be  from  aqueous  washing 
of  equipment,  with  only  one  facility 
reporting  generating  a  nonhazardous 
liquid  from  solvent  cleaning;  this 
facility  sent  this  waste  to  a  fuel  blender. 


"  U.S.  Environmental  Protection  Agency,  Office 
of  Solid  Waste  and  Emergency  Response, 
Hazardous  Waste  Characteristic  Scoping  Study, 
November  1996,  and  U.S.  Environmental  Protection 
Agency,  Office  of  Solid  Waste  and  Emergency 
Response.  Evaluation  of  the  Likelihood  of  DNAPL 
Presence  at  NPL  Sites.  EPA  540-R-93-073. 
September  1993. 

"U.S.  Environmental  Protection  Agency,  Office 
of  Solid  Waste,  State  Requirements  for  Industrial 
Non-Hazardous  Waste  Management  Facilities, 
October  1995. 
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All  other  waste  solvents  were  coded  and 
managed  as  hazardous  waste.  This  is  not 
surprising,  given  that  many  solvents 
used  for  cleaning  equipment  would 
yield  wastes  that  are  listed  as  hazardous 
(FOOl  through  F005),  or  exhibit  a 
characteristic,  such  as  ignitability. 

The  nonhazardous  water  cleaning 
liquids  are  mixed  with  other 
wastewaters  when  treated  in  offsite 
centralized  wastewater  treatment 
systems,  malring  significant  NAPLs  less 
likely.  As  noted  above  in  Section  IV.A, 
existing  and  proposed  regulations  under 
the  CAA  would  also  tend  to  keep  the 
organic  content  of  wastewaters  low  for 
any  chemical  designated  a  hazardous  air 
pollutant,  or  HAP.  Nearly  all 
constituents  of  potential  concern  we 
identified  for  paint  manufacturing 
wastes  are  HAPs  under  the  CAA.  We 
believe  that  these  rules  make  it  unlikely 
that  NAPLs  would  form  in  offsite 
wastewater  siirface  impoimdments. 

The  information  in  tne  3007  Survey 
suggests  that  wastes  with  liquid  or  firee 
solvents  are  not  disposed  in  landfills 
The  waste  data  we  collected  from  the 
3007  Survey  indicates  that  few  of  the 
nonhazardous  paint  manufacturing 
wastes  of  concern  have  the  high  organic 
content  necessary  to  form  a  separate 
NAPL  phase.  Of  the  nearly  200 
nonhazardous  wastes  reported  (125 
solids,  74  liquids),  only  15  were 
reported  to  have  levels  of  any  organic 
constituent  above  relatively  low  levels 
(1%).  In  most  of  these  15  cases,  the 
organic  constituents  included  levels  of 
associated  polymers  (polymers  of 
acrylonitrile,  styrene,  and  vinyl  acetate). 
The  few  nonhazardous  wastes  with 
significant  concentrations  of  a 
constituent  that  might  form  a  NAPL  (3 
wastes  reported  to  contain  2%  or  6% 
butyl  benzyl  phthalate)  went  to 
incineration  (one  waste  with  10% 
xylene  went  to  unspecified  offsite 
treatment).  The  remaining  wastes  with 
significant  organic  content  contained 
ethylene  glycol,  which  is  highly 
unlikely  to  form  NAPLs  given  its 
extrwne  solubility  in  water.  In  any  case, 
only  one  waste  with  organic  content 
above  1%  was  reported  to  go  to  a 
landfill  (an  off-specification  paint 
manufacturing  waste  with  2.5% 
ethylene  glycol).  We  recognize  that  the 
information  for  constituents  in  the  3007 
Survey  is  limited,  however,  the  data  in 
hand  show  that  generators  do  not 
appear  to  be  sending  paint 
manufactiuing  waste  with  high  organic 
content  to  land  disposal.  Even  in  tfie 
event  some  generators  were  sending 
some  wastes  with  higher  potential 
NAPL-forming  chemicals  to  land-based 
imits,  the  volumes  would  be  relatively 
small.  This  makes  it  unlikely  that 


organic  levels  in  these  units  would  be 
sufficient  to  generate  a  NAPL  phase  that 
would  impact  releases  to  ot)imdwater. 

As  noted  previously  in  Section  IV.A, 
EPA  is  planning  to  propose  a  MACT 
standard  to  address  potential  releases  of 
volatile  HAPs  from  paint  manufacturing 
fecilities.  The  proposed  MACT  would 
place  limits  on  HAPs  in  wastewaters 
and  keep  organic  levels  in  paint 
manufacturing  waste  relatively  low. 

As  another  check  on  the  potential  for 
NAPL  formation  in  paint  manufacturing 
wastes,  we  examined  the  Survey  data 
for  discarded  off-specification  paint. 
Oiu  survey  data  indicated  that  disposal 
of  off-spec  products  in  landfills  was 
fairly  infrequent  (13  facilities  reported  a 
total  of  941  metric  tons  in  1998).  From 
follow-up  telephone  calls  to  these 
generators,  the  facilities  almost 
unifcHmly  indicated  that  the  off- 
specification  material  was  not  in  liquid 
form;  the  wastes  were  in  solid  resins, 
hard  cured  by  drying,  or  otherwise 
solidified  prior  to  disposal. 

F.  Scope  of  the  Listings  and  the  Effect 
on  Treatment  Residuals 

Today's  proposal  would  result  in  two 
new  hazardous  waste  listings  that  differ 
from  previously  promulgated  listed 
hazardous  wastes  in  that  they  include 
constituent-specific  concentrations  to 
define  the  scope  of  the  listings.  The 
primary  purpose  of  these 
"concentration-based  listings"  is  to 
establish  levels  at  the  point  of 
generation  of  a  waste,  above  which  that 
waste  is  considered  to  be  a  listed 
hazardous  waste  (i.e.,  "entrance" 
leveb).  Wastes  that  are  generated  below 
these  levels  would  not  be  subject  to 
these  listings. 

We  are  abo  proposing  to  use  the 
listing  concentrations  as  "exit"  levels 
for  residues  from  paint  manufactiuing 
waste  solids  (K179).  Residuals  from  the 
treatment,  storage,  or  disposal  of  listed 
hazardous  wastes  are  usually  classified 
as  hazardous  wastes  based  on  the 
"derived-from"  rule  (see  40  CFR 
261.3(c)(2)(i)).3«  The  use  of  the  listing 
concentrations  as  exit  levels  for 
treatment  residues  would  terminate  the 
applicability  of  the  derived-frt)m  rule 
and,  therefore,  the  treatment  residues 
would  no  longer  be  considered  a  listed 
hazardous  waste.  We  are  specifically 
proposing  to  add  language  to  the 
standards  in  40  CFR  261.3  to  describe 
this  self-implementing  process  for  paint 
manu&cturing  waste  solids  (K179).  For 


"Also,  the  "mixture"  rule  (see  40  CFR 
261.3(a)(2Hiii)  and  (iv))  provides  that,  with  ceitain 
limited  exceptions,  any  mixture  of  a  listed 
hazardous  waste  and  a  solid  waste  is  itself  a  RCRA 
hazardous  waste.  We  are  not  proposing  any  changes 
to  the  mixtiue  rule  in  today's  action. 


reasons  discussed  below,  we  are 
proposing  that  generators  caimot  use  the 
listing  levels  for  paint  manufactiuing 
waste  liquids  (K180)  as  exit  levels,  even 
if  the  waste  falls  below  those  levels 
through  treatment.  In  the  following 
discussion  we  also  clarify  further  the 
status  of  liquids  derived  from  paint 
manufacturing  waste  solids  and  vice- 
versa,  and  address  mixtures  or  treatment 
residues  that  occiir  away  from  the  paint 
manufacturing  facility,  such  as  at  an  off- 
site  treatment  facility. 

We  envision  that  the  proposed  listing 
of  the  paint  manufacturing  waste  solids 
(K179)  would  fimction  similarly  to  a 
hazardous  waste  characteristic  such  as 
toxicity,  except  that  the  concentration 
levels  would  be  the  basis  for  deciding  a 
waste  is  hazardous  only  when  applied 
to  the  solids  as  generated  or  managed  at 
a  paint  manufacturing  facility.  Thus,  a 
waste  would  become  hazardous  K179 
only  if  it  meets  or  exceeds  the  listing 
levels  at  the  paint  manufacturing 
facility.  Structuring  the  listing  for  paint 
manufacturing  waste  solids  in  this  way 
avoids  implications  for  solids  generated 
off-site  from  a  nonhazardous  waste  that 
in  part,  or  in  whole,  originated  from  a 
paint  manufacturing  fa^lity.  For 
example,  we  avoid  small  quantities  of 
nonhazardous  paint  manufacturing 
waste  liquids  treated  at  an  off-site 
commercial  wastewater  treatment 
facility  subjecting  any  liquid  or  solid 
derived  from  them  at  an  offsite 
treatment  facility  to  evaluation  against 
the  levels  proposed  today  for  paint 
manufactiuing  wastes.'*^ 

We  are  proposing,  however,  that  the 
paint  manufacturing  waste  solids  that 
are  hazardous  K179  may  be  treated  to 
generate  nonhazardous  waste,  if  the 
treatment  results  in  constituent 
concentrations  that  are  below  the  listing 
levels  in  K179.  Note  that  land  disposal 
restrictions  would  still  apply,  as  Uiey  do 
to  "decharacterized"  waste  that  was 
hazardous  only  due  to  a  hazardous 
waste  characteristic,  imtil  the  waste 
meets  the  LDR  treatment  requirements 
(see  Section  VI  of  today's  notice  for  the 
proposed  standards).  Thus,  if  treatment 
of  K179  )rields  constituent  levels  that 
are  below  the  listing  levels  and  meet  the 
appropriate  LDR  standards,  the  waste 
may  be  disposed  as  a  nonhazardous 
waste  (e.g.,  in  a  Subtitle  D  landfill).  We 
are  specifically  proposing  to  add 
language  to  the  standards  in  40  CFR 
261.3  to  exempt  solids  that  previously 


*°Note  that  a  paint  manu&cturing  waste  solid 
could  be  nonhazardous  when  generated,  but 
become  hazardous  later  if  management  on-site  led 
to  the  waste  becoming  more  concentrated  and 
exceeding  the  listing  levels.  If  this  occurs  at  the 
paint  manu&cturing  facility,  it  would  become  a 
listed  Kl  79  waste. 
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net  the  K179  hsting,  if  the  constituent 
evels  are  below  the  listing  levels.  We 
request  comment  as  to  whether  the 
derived-from  rule  should  apply  to  the 
K179  paint  manufactiiring  wastes  solids 
beyond  the  paint  manufacturing  site  as 
they  would  in  a  traditional  listing. 
However,  we  believe  that  our  evaluation 
of  the  risks  of  disposal  of  solid  K179 
would  apply  equally  well  to  solids  that 
lave  been  treated. 

The  proposed  listing  of  paint 
manufacturing  waste  liquids  (K180) 
operates  like  a  characteristic  only  in  the 
sense  that  if  a  paint  manufacturing 
waste  is  below  the  listing  level  at  the 
point  of  generation,  it  is  not  covered  by 
this  listing.  However,  it  would  act  as  a 
traditional  listing  if  a  paint 
manufacturing  liquid  waste  generated  at 
a  paint  manufacturing  facility  meets  or 
exceeds  the  listing  levels,  in  that  liquids 
derived  from  K180  remain  subject  to  the 
listing  even  if  they  fall  below  those 
levels  through  dilution  or  treatment:  We 
are  proposing  that  liquid  residuals  from 
K180  wastes  would  remain  hazardous, 
because  the  surface  impoundment 
scenario  we  used  to  set  the  listing 
concentrations  for  K180  assumed  that 
the  liquid  paint  wastes  are  mixed  with 
other  wastewaters  in  an  off-site 
treatment  facility.  The  listing  levels  we 
set  for  K180  are  for  the  waste  prior  to 
any  mixing  and  would  necessarily  be 
higher  than  the  levels  of  the 
constituents  that  may  exist  in  the  off- 
site  impoimdment.  We  believe  that  the 
listing  levels  for  K180  would  not  be 
appropriate  for  use  in  exiting  the  RCRA 
hazardous  waste  regulatory  program, 
because  they  do  not  correspond  to  risk- 
based  levels  for  the  diluted  waste  in  the 
impoundment.*'  Therefore,  we  are 
proposing  that  any  liquid  wastes 
derived  from  K180  would  remain  listed 
as  K180  (imless  the  waste  is  excluded 
under  the  petition  process  set  out  in 
§§  261.20  and  261.22,  typically  knovra 
as  "delisting"). 

We  are  proposing  that  the  scope  of  the 
listings  reflect  the  practical  situations 
that  arise  at  the  site  of  paint 
manufacturing  if  derived-from  wastes 
are  in  a  different  form  than  the  original 
paint  waste,  i.e.,  if  liquid  wastes  are 
derived  from  K179,  and  if  waste  solids 
are  derived  from  K180.  In  such  cases, 
we  believe  that  is  more  appropriate  to 
evaluate  these  on-site  derived-from 
wastes  against  the  listing  concentrations 
that  reflect  the  corresponding  waste       "^ 
form.  Solids  generated  from  K180  at  the 
site  of  paint  manufactiu-ing  would  no 


*'  Furthermore,  wastes  that  are  otherwise 
prohibited  from  land  disposal  may  be  treated  in 
lurface  impoundments  or  series  of  impoundments 
that  meet  certain  conditions  (see  section  268.4). 


longer  be  K180,  but  would  be  subject  to 
classification  as  K179,  if  the  waste  meet 
or  exceed  the  listing  levels  for  K179. 
Under  this  approach,  solids  generated 
from  K180  on-site  that  are  below  the 
listing  levels  for  K179  would  not  be  a 
hazardous  paint  waste.  Similarly,  a 
liquid  waste  derived  from  K179  at  the 
site  of  paint  manufacturing  would  be 
evaluated  against  the  K180  listing 
conditions;  if  such  a  liquid  is  either 
managed  exclusively  in  tanks  or 
containers,  or  if  the  constituents  in  the 
liquid  are  below  the  listing  levels  for 
K180,  the  Kl79-derived  liquid  would 
not  be  hazardous  paint  waste.  We  have 
included  text  in  the  listing  descriptions 
for  K179  and  K180  to  establish  these 
changes  in  waste  codes  for  on-site 
derived-from  wastes. 

We  are  not  proposing  that  the  above 
change  in  waste  codes  would  apply  to 
waste  residuals  generated  off-site.  We 
believe  that  changes  in  waste  codes 
would  be  confusing  for  off-site 
treatment  facilities  and  may  be  difficult 
to  track  and  enforce.  Furthermore,  K179 
or  K180  wastes  that  are  sent  off-site  for 
treatment  would  Likely  be  treated  at  a 
facility  that  accepts  and  treats  a  wide 
variety  of  hazardous  wastes,  and  any 
derived-from  wastes  generated  from 
treatment  of  K179  or  K180  would  likely 
carry  multiple  hazardous  waste  codes. 
Therefore,  we  are  proposing  to  allow  the 
mixture-derived  from  rules  to  operate 
normally  off-site,  except  for  the 
exemption  for  treated  K179  noted 
previously.  This  approach  still  allows  a 
treatment  facility  to  use  the  exemption 
to  the  derived-from  rule  we  are 
proposing  for  waste  solids  (K179);  the 
treatment  facility  would  have  to  treat 
only  for  the  Kl  79  hazardous 
constituents  of  concern  (provided  no 
new  characteristics  are  imparted  by  the 
treatment  process). 

Finally,  we  stress  that  solids  and 
liquids  derived  off-site  from 
nonhazardous  paint  manufacturing 
liquids  are  not  listed  paint 
manufacturing  wastes  (i.e.,  not  K179  or 
K180).  Such  wastes  are  not  paint 
manufactiuing  wastes,  in  that  the  waste 
management  facility  is  not  directly 
involved  in  the  manufacture  of  paint 
products.  Therefore,  these  wastes  would 
not  be  subject  to  the  listing  criteria  for 
Kl79orKl80. 

G.  Relationships  of  the  Proposed 
Listings  to  the  TC 

Fifteen  constituents  that  we  assessed 
for  paint  manufacturing  waste  are  also 
constituents  covered  by  the  broadly- 
applicable  Toxicity  Characteristic  (TC). 
We  modeled  these  constituents,  along 
with  the  constituents  not  covered  by  the 
TC,  to  see  if  for  any  reason  the  modeling 


approach  would  indicate  a  significant 
hazard  would  be  posed  that  is  not 
already  addressed  by  the  TC.  This  might 
have  occurred,  for  example,  if  the 
windblown  dust  pathway  had  produced 
significantly  lower  concentrations. 
However,  we  found  that,  with  one 
exception,  the  concentrations  of  concern 
predicted  in  the  paint-waste  modeling 
were  above  the  levels  already  regulated 
by  the  TC. 

For  the  fourteen  constituents  for 
which  the  paint  modeling  yielded 
concentrations  higher  than  TC  levels, 
we  are  not  setting  levels  in  this  listing, 
and  the  TC  wiU  continue  to  apply.  We 
are  proposing  to  retain  the  more 
restrictive  TC  levels  for  these 
constituents  to  protect  hiunan  health 
and  the  environment.  The  specific 
levels  calculated  for  paint 
manufacturing  waste  for  this  proposal 
represent  amounts  of  constituents  that 
can  be  safely  disposed  for  the  relatively 
small  volumes  of  paint  manufacturing 
waste  solids  and  liquids  subject  to 
today's  proposed  listing.  The  TC  levels, 
in  contrast,  broadly  address  all  wastes 
in  the  country  subject  to  RCRA  Subtitle 
C.  They  were  designed  to  protect  human 
health  and  the  environment  from  the 
possibility  that  many  waste  streams 
from  multiple  generators  could  be 
disposed  of  in  a  single  landfill. 
Consequently,  our  TC  risk  assessments 
reflect  much  higher  waste  volumes 
arising  from  a  broad  spectrum  of 
industries  and  sources.  If  we  analyzed 
by  itself  any  individual,  small-volume 
waste  stream  subject  to  the  TC,  we 
might  find  that  it  did  not  pose  risks  at 
TC  levels.  However,  a  set  of  smaller 
waste  streams  from  multiple  sources 
could  pose  risks  if  disposed  together 
with  other  wastes.  Consequently,  we 
believe  we  need  to  retain  the  broad, 
multiple-waste  TC  approach.''^ 

For  the  remaining  constituent, 
pentachlorophenol,  the  paint  listing 
modeling  results  (at  the  90th  percentile 
probabilistic  level)  showed  a  protective 
leachable  concentration  of  66  mg/L. 
This  is  slightly  lower  than  the  existing 
TC  level  (100  mg/L).  Upon  review  of 
3007  siuvey  data  on  prevalence, 
however,  we  foimd  that  this  constituent 
is  not  currently  used  in  paint 
production  and  it  is  not  likely  to  be 
found  in  paint  manufacturing  wastes. 
While  pentachlorophenol  has 
apparently  been  used  historically  as  a 
biocide  in  paint  formulations,  most 


"  This  is  consistent  with  current  EPA  regtilations 
regarding  "delisting  petitions"  under  40  CFI^ 
260.22(c)  and  (d).  If  modeling  indicates  the  waste 
does  not  pose  a  significant  hazard.  EPA  exempts  it 
from  the  hazardous  waste  listing.  However,  as 
required  under  the  regulations,  we  do  not  exempt 
wastes  that  exhibit  a  hazardous  waste  characteristic. 
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pesticide  uses  of  this  chemical  have 
been  halted.*^  In  addition,  despite  the 
fact  that  this  is  a  TC  constituent,  this 
chemical  was  not  reported  in  any  of  the 
wastes  in  the  3007  survey  data.  Given 
these  bets  we  see  no  reason  to  include 
pentachlorophenol  as  a  listing 
constituent  for  paint  manufacturing 
wastes.  The  TC,  of  course,  would 
continue  to  apply  to  any  paint 
manufacturing  waste  containing 
pentachlorophenol,  and  wastes 
exceeding  the  TC  level  would  be 
regulated  as  hazardous. 

H.  What  Is  the  Status  of  Landfill 
Leachate  From  Previously  Disposed 
Wastes? 

Leachate  derived  from  the  treatment, 
storage,  or  disposal  of  listed  hazardous 
wastes  is  classified  as  a  hazardous  waste 
by  virtue  of  the  "derived-from"  rule  in 
40  CFR  261.3(c)(2).  The  Agency  has 
been  clear  in  the  past  that  hazardous 
waste  listings  apply  to  wastes  disposed 
of  prior  to  the  effective  date  of  a  listing, 
even  if  the  landfill  ceases  disposal  of  the 
waste  when  the  waste  becomes 
hazardous.  (See  53  FR  31147,  August 
17, 1988).  We  also  have  a  well- 
established  interpretation  that  listings 
apply  to  leachate  derived  from  the 
disposal  of  listed  hazardous  wastes, 
including  leachate  derived  from  wastes 
meeting  the  listing  descriptions  that 
were  disposed  before  the  effective  date 
of  a  listing.  We  are  not  reopening  nor 
taking  comment  on  any  of  these  issues 
with  this  proposed  rulemaking. 

Of  course,  as  set  out  in  detau  in  the 
August  1988  notice,  this  does  not  mean 
that  landfills  holding  wastes  that  are 
listed  now  as  hazardous  become  subject 
to  Subtitle  C  regulation.  However, 
previously  disposed  wastes  now 
meeting  a  listing  descriptitm,  including 
residues  such  as  leachate  that  are 
derived  from  such  wastes,  and  that  are 
managed  actively  do  become  subject  to 
Subtitle  C  regulation.  See  53  FR  at 
31149,  August  17, 1988.  In  many, 
indeed  most,  circiunstances,  active 
management  of  leachate  would  be 
exempt  from  Subtitle  C  regulation 
because  the  usual  pattern  of 
management  is  discharged  either  to 
POTWs  via  the  sewer  system,  where 
leachate  mixes  with  domestic  sewage 
and  is  excluded  from  RCRA  jurisdiction 
(see  RCRA  section  1004(27}  and  40  CFR 
261.4(a)(1)),  or  to  navigable  waters,  also 
excluded  from  RCRA  jiuisdiction  (see 
RCRA  section  1004(27)  and  40  CFR 
261.4(a)(2)).  In  addition,  management  of 
leachate  in  wastewater  treatment  tanks 
prior  to  discharge  under  the  CWA  is 


"  See  the  cancellation  for  non-wood  uses  at  52 
FR  2282,  January  21. 1987. 


exempt  bom  RCRA  regulation  (40  CFR 
264.1(g)(6)). 

It  is  possible  that  waste  solids  within 
the  proposed  scope  of  K179  may  have 
been  disposed  in  landfills.  Because  we 
are  proposing  that  liquids  derived  from 
the  ofEsite  management  of  K179  would 
continue  to  carry  the  K179  waste  code, 
leachate  from  a  landfill  that  accepted 
paint  manufacturing  waste  solids  might 
be  classified  as  K179.  While  we  do  not 
believe  that  it  is  likely  that  Uquid  K180 
wastes  would  have  been  disposed  in 
landfills  in  significant  quantities,  a 
landfill  may  have  accepted  a  derived- 
frtim  K180  soUd  (as  a  result  of  offsite 
treatment).  However,  the  proposed 
listings  for  the  two  paint  manu&cturing 
wastes  are  concentration-based  listings, 
and  it  would  be  difficuh  to  know 
whether  the  previously  disposed  wastes 
that  meet  the  narrative  description  of 
K179  did  in  fact  have  constituent 
concentrations  that  would  be  at  or  above 
the  K179  listing  levels.  We  don't 
anticipate  that  records  documenting  the 
concentrations  of  proposed  constituents 
of  concOTn  fw  these  wastes  exist  for 
previously  disposed  wastes.  Therefore, 
absent  a  finding  that  the  disposed 
wastes  would  have  met  the  listing  being 
proposed  today,  it  is  luilikely  that  the 
previously  disposed  wastes  would  be 
classified  as  K 179,  and  thus  unlikely 
that  landfill  leachate  and  gas  condensate 
derived  from  these  wastes  that  are 
actively  managed  would  be  K179. 

However,  if  actively  managed  landfill 
leachate  and  gas  condensate  derived 
from  the  newly-listed  wastes  proposed 
for  listing  in  today's  notice  could  be 
classified  as  K179,  we  would  be 
concerned  about  the  potential 
disruption  in  current  leachate 
management  that  could  occur,  and  the 
possibility  of  redundant  regulation.  This 
issue  was  raised  to  the  Agency  in  the 
context  of  the  petroleiun  refinery  waste 
listings  (see  63  FR  42173,  August  6, 
1998).  A  commenter  expressed  concern 
that,  because  some  of  the  commenter's 
nonhazardous  waste  landfills  received 
newly-listed  petroleum  wastes  prior  to 
the  effective  date  of  the  listing  decision, 
the  leachate  that  is  collected  and 
managed  bom  these  landfills  would  be 
classified  as  hazardous.  The  conunenter 
argued  that  this  could  lead  to  vastly 
increased  treatment  and  disposal  costs 
without  necessarily  any  environmental 
benefit.  After  examining  and^eeking 
comment  on  this  issue,  we  published  a 
final  rule  that  temporarily  defers 
regulation  of  landfill  leachate  and  gas 
condensate  derived  from  certain  listed 
petroleum  refining  wastes  (K169-K172) 
that  were  disposed  before,  but  not  after, 
the  new  listings  became  effective, 
provided  certain  conditions  are  met.  See 


64  FR  6806,  February  11, 1999.  We 
proposed  listing  determinations  for 
wastes  from  the  dye  and  pigment 
industries  (64  FR  40192,  July  23,  1999) 
and  bom  the  inorganic  chemical 
manufacturing  industries  (65  FR  55684, 
September  14,  2000)  that  propose 
defrarals  for  similar  wastes  derived  from 
landfills.  We  also  promulgated  a  listing 
detennination  for  the  chlorinated 
aliphatics  industry  (65  FR  67068, 
November  8,  2000)  that  retains  the 
deferral. 

At  the  time  this  issue  was  brought  to 
the  Agency's  attention  in  the  context  of 
the  petroleum  refinery  waste  listings, 
EPAs  Office  of  Water  had  recently 
proposed  national  effluent  limitations 
guidelines  and  pretreatment  standards 
for  wastewater  discharges — most 
notably,  leachate — from  certain  types  of 
landfills.  See  63  FR  6426,  February  6, 
1998.  In  support  of  this  proposal,  EPA 
conducted  a  study  of  the  volume  and 
chemical  composition  of  wastewaters 
generated  by  both  subtitle  C  (hazardous 
waste)  and  Subtitle  D  (nonhazardous 
waste)  landfills,  including  treatment 
technologies  and  management  practices 
curr«itly  in  use.  Most  pertinent  to 
finalizing  the  temporary  deferral  for  the 
petroleum  refining  wastes,  EPA  did  not 
propose  (or  subsequently  finalize) 
pretreatment  standards  for  subtitle  D 
landfill  wastewaters  sent  to  POTWs 
because  the  Agency's  information 
indicated  that  such  standards  were  not 
required  (see  65  FR  3008,  January  19, 
2000). 

The  conditions  included  in  the 
temporary  deferral  we  published  on 
February  11, 1999  are  diat  the  leachate 
is  subject  to  regulation  under  the  Clean 
Water  Act,  and  the  leachate  cannot  be 
stored  in  surface  impoimdments  after  a 
period  of  two  years  (February  13,  2001). 
See  40  CFR  261.4(b)(15).  We  believe  that 
it  was  appropriate  to  temporarily  defer 
the  application  of  the  new  waste  codes 
to  such  leachate  in  order  to  avoid 
disruption  of  ongoing  leachate 
management  activities  while  the  Agency 
decides  if  any  further  integration  is 
needed  of  the  RCRA  and  CWA 
regulations  consistent  with  RCRA 
section  1006(b)(1).  We  believe  that  it  is 
still  appropriate  to  defer  regulation  and 
avoid  leachate  management  activities, 
and  to  permit  the  Agency  to  decide 
whether  any  further  integration  of  the 
two  programs  is  needed.  As  such,  we 
^ould  be  concerned  about  forcing 
pretreatment  of  leachate  even  though 
pretreatment  is  neither  required  by  the 
CWA,  nor  needed.  Therefore,  we  are 
proposing  to  temporarily  defer  the 
regulation  of  landfill  leachate  and  gas 
condensate  derived  from  management  of 
K179  and  KlBO  wastes  that  we  are 
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proposing  for  listing  in  today's  rule, 
with  the  same  conditions  as  described 
to  40  CFR  261.4(b)(15)  for  petroleum 
wastes.  We  request  comment  on  this 
proposed  conditional  deferral. 

V.  Proposed  Generator  Requirements 
for  Implementation  of  Concentration- 
Based  Listings 

I  j  We  are  proposing  that  these 
'concentration-based  listings  be  self- 
implementing.  This  means  that  you  (the 
waste  generator]  would  be  responsible 
for  determining  whether  or  not  your 
wastes  are  K179  or  K180  listed 
hazardous  wastes  at  the  point  of 
generation  based  on  the  proposed 
procedures  we  describe  below.**  We  are 
proposing  a  two-tiered  implementation 
approach  for  the  concentration-based 
listings,  based  on  waste  form  (liquids  or 
solids)  and  total  aimual  quantity  of  the 
paint  manufacturing  wastes  generated  at 
each  paint  production  facility,  that  you 
could  use  to  determine  whether  your 
wastes  are  nonhazardous.  Before  using 
the  proposed  two-tiered  approach,  you 
would  determine  if  any  of  your  paint 
manufacturing  waste  solids  or  paint 
manufacturing  waste  liquids  could 
contain  any  of  the  constituents  of 
concern  identified  for  these  tjrpes  of 
wastes  (see  Tables  IV.A-1  and  IV.A-2). 
We  are  proposing  that  you  could  use 
knowledge  of  your  wastes  (e.g., 
knowledge  of  the  constituents  in  your 
wastes  based  on  existing  sampling  and 
analysis  data  and/or  information  about 
raw  materials  used,  production 
processes  used,  and  degradation 
products  formed)  to  make  this  initial 
determination  regardless  of  the  quantity 
of  waste  you  generate.  If  any  portion  of 
your  wastes  at  the  [>oint  of  generation 
will  not  contain  any  of  the  constituents 
of  concern  identified  for  your  specific 
type  of  wastes,  you  would  not  have  to 
use  the  two-tiered  approach  to 
determine  whether  those  wastes  are 
nonhazardous  (i.e.,  are  not  K179  or 
KlSO  listed  wastes).  Paint 
manufricturing  wastes  described  in  the 
K179  or  K180  listings,  but  which  do  not 
contain  any  of  the  constituents  of 
concern  for  K179  or  KlSO,  would  not  be 
K179  or  K180  hazardous  wastes  at  the 
point  of  generation.  You  should  note, 
however,  that  absence  of  the 
constituents  of  concern  in  some  portion 
of  your  wastes  would  not  relieve  you. 


**  Due  to  the  uncertainties  in  our  assessment  of 
the  management  of  paint  manufocturing  waste 
liquids  in  surface  impoundments,  we  are 
considering  an  alternative  proposal  not  to  list  paint 
manufocturing  waste  liquids.  We  describe  this 
alternative  elsewhere  in  this  notice  (see  Section 
rV.D).  The  following  discussion  describes  the 
approach  we  are  proposing  for  paint  manufacturing 
waste  liquids  if  KlBO  is  listed. 


the  generator,  from  hazardous  waste 
determination  requirements  for  all  other 
wastes  that  do  contain  constituents  of 
concern. 

If  your  paint  manufacturing  wastes 
contain  one  or  more  constituents  of 
concern,  then  you  would  either  use  the 
two-tiered  approach  to  determine 
whether  they  are  nonhazardous  or 
handle  them  as  hazardous.  Under  this 
proposed  approach,  if  you  generate  or 
expect  to  generate  40  metric  tons  or  less 
of  paint  manufacturing  waste  solids  or 
100  metric  tons  or  less  of  paint 
manufecturing  waste  liquids  annually, 
then  you  would  have  the  option  of 
testing  the  wastes  or  using  knowledge  of 
the  wastes  to  determine  whether  they 
are  nonhazardous.  However,  if  you 
generate  or  expect  to  generate  over  40 
metric  tons  of  paint  manufacturing 
waste  solids  or  over  100  metric  tons  of 
paint  manufactiuing  waste  liquids,  then 
you  would  be  required  to  test  the  wastes 
aimually  to  determine  whether  they  are 
nonhazardous.  Our  reasons  for 
proposing  a  two-tiered  approach  and 
requiring  annual  testing  of  larger 
quantity  wastes  are  discussed  in  Section 
V.C.  The  exception  to  the  annual  testing 
requirement  to  determine  whether 
wastes  are  nonhazardous,  regardless  of 
annual  waste  quantities  generated, 
would  be  for  paint  manufacturing  waste 
liquids  that  are  stored  or  treated 
exclusively  in  tanks  or  containers  and 
then  discharged  to  a  POTW  or  under  a 
NPDES  permit. 

We  are  proposing  the  constituents  of 
concern  for  the  two  types  of  wastes 
(solids  and  liquids)  from  paint 
production  that  are  listed  in  Tables 
IV.A-1  and  IV.A-2.  We  are  also 
proposing  the  listing  (hazardous 
concentration)  level  for  each  of  these 
constituents  that  are  in  the  same  tables. 
We  are  proposing  that  you  use  this 
information,  in  conjunction  with  testing 
or  knowledge  of  cons^tuent  levels  in 
your  wastes,  to  determine  whether  or 
not  the  wastes  are  hazardous. 

Unless  you  make  a  determination  that 
your  wastes  are  nonhazardous  for  Kl  79 
or  K180,  using  either  knowledge  that  the 
wastes  do  not  contain  any  of  the 
constituents  of  concern  or  the  specified 
procedures  described  in  section  C 
below,  then  we  are  proposing  that  your 
wastes  would  be  bazardouis  and  you 
would  be  subject  to  the  existing 
requirements  under  RCRA  for  persons 
who  generate  hazardous  waste.  Thus,  if 
you  are  not  already  a  hazardous  waste 
generator,  you  would  have  to  notify  the 
EPA,  according  to  section  3010  of 
RCRA,  that  you  generate  a  hazardous 
waste.  You  would  also  be  subject  to  all 
applicable  requirements  for  hazardous 
waste  generators  in  40  CFR  Part  262. 


If  you  determine  that  your  paint 
maniifacturing  waste  solids  or  liquids 
are  nonhazardous,  we  are  proposing  to 
require,  under  the  authority  of  sections 
2002  and  3007  of  RCRA,  that  you  keep 
certain  records  (see  Section  E  below)  of 
yoiu  wastes  at  the  generating  site  (on- 
site).  Following  the  initial 
nonhazardous  detennination,  you 
would  be  obligated  to  ensure  that  your 
wastes  continue  to  meet  all  of  the 
proposed  conditions  and  requirements 
for  the  wastes  to  be  do«ni«d 
nonhazardous.  Accordingly,  you  should 
also  note  that  regardless  of  any  type  of 
nonhazardous  determination  that  you 
make  for  your  wastes,  the  wastes  would 
be  hazardous  if  we  test  and  find  that 
they  actually  have  constituents  of 
concern  at  or  above  the  listing  levels. 

A.  Would  I  Have  to  Determine  Whether 
or  Not  My  Wastes  Are  Hazardous? 

Yes,  we  are  proposing  that  you  must 
determine  whether  or  not  your  wastes 
are  hazardous  K179  or  K180  wastes. 
This  hazardous  waste  listing 
determination  could  be  made  in  eithw 
of  two  ways.  First,  you  could  assume 
that  your  wastes  are  hazardous  at  the 
point  of  generation.  If  you  do  this,  then 
you  could  forego  the  requirement  for 
testing  or  using  knowledge  of  the  wastes 
to  make  a  hazardous  waste 
determination.  In  such  a  case,  your 
wastes  would  be  subject  to  all 
applicable  RCRA  Subtitle  C  hazardous 
waste  requirements,  including  LDR 
requirements,  either  as  of  effective  date 
of  the  final  rule  or  as  of  initial 
generation  of  the  wastes.  Second,  if  you 
want  the  opportunity  to  determine  that 
yoiu  wastes  are  nonhazardous  at  the 
point  of  generation  (and  therefore  not 
subject  to  Subtitle  C  hazardous  waste 
requirements),  we  are  proposing  that 
you  must  either  test  the  wastes  or  use 
knowledge  of  constituent  concentrations 
in  the  wastes  using  the  procedures 
described  in  Section  C  below.  The  only 
exception  to  using  procedures  in 
Section  C  to  determine  that  your  wastes 
are  nonhazardous  would  be  if  you 
generate  paint  manufacturing  waste 
liquids  that  will  be  stored  or  treated 
exclusively  in  tanks  or  containers. 

B.  How  Would  I  Manage  My  Wastes 
During  The  Period  Between  the  Effective 
Date  of  The  Fined  Rule  and  Initial 
Hazardous  Waste  Determination  for  My 
Wastes? 

If  you  generate  wastes  that  are 
described  in  either  K179  or  K180,  we 
are  proposing  that  you  could  not 
dispose  of  yoiu  wastes  as  nonhazardous 
until  you  complete  an  initial 
determination  which  shows  that  your 
wastes  are  nonhazardous  except  for 


10114 


Federal  Register /Vol.  66,  No.  30 /Tuesday,  February  13,  2001  /  Proposed  Rules 


waste  liquids  managed  exclusively  in 
tanks  or  containers  prior  to  discharge  to 
a  POTW  or  under  a  NPDES  permit.  In 
the  interim  (from  the  time  you  generate 
the  wastes  to  the  time  you  make  a 
determination  on  your  wastes),  you 
would  be  responsible  for  storing  your 
wastes  properly.  If  your  wastes  are 
determined  to  be  hazardous  and  you  are 
not  complying  with  the  Subtide  C 
storage  requirements  during  the  interim 
period,  then  you  would  be  subject  to  an 
enforcement  action  for  improper 
storage. 

C.  What  Procedures  Would  I  Follow  to 
Determine  If  My  Wastes  Are 
Nonhazardous? 

We  are  proposing  that  you  use  the 
following  procedures  annually  to 


determine  if  your  wastes,  which  contain 
one  or  more  constituents  of  concern,  are 
nonhazardous  at  the  point  of  generation: 

1.  You  must  use  the  previous-year's  waste 
generation  data  (previous  12  consecutive 
months)  or,  if  this  data  is  not  available, 
estimate  the  total  annual  quantities  of  paint 
manu&cturing  waste  solids  and  paint 
manufacturing  waste  liquids  that  you  expect 
to  generate  over  the  next  12  consecutive 
months  based  on  ciurent  knowledge.  You 
must  combine  the  quantities  of  hazardous 
wastes  (characteristic  and  otherwise  listed) 
and  nonhazardous  wastes  that  meet  the 
listing  description  for  K179  or  K180  to 
separately  determine  the  total  annual  waste 
quantities  for  both  the  paint  manufacturing 
waste  solids  and  paint  manufacturing  waste 
liquids.  Then,  you  must  record  the  total 
annual  quantities  of  paint  manufacturing 
waste  solids  and  paint  manufacturing  waste 


liquids  that  you  expect  to  generate.  If  you 
initially  estimate  that  your  waste  generation 
would  fell  under  the  low  volume  tier  and,  at 
any  time  within  the  12  month  period,  the 
actual  quantities  of  wastes  you  generate  &11 
within  the  upper  volume  tier,  from  that 
point,  you  would  be  subject  to  the  upper  tier 
waste  analysis  requirements  (see  step  2 
below).  If  you  have  not  already  tested  your 
wastes,  you  must  test  your  wastes.  We  are 
proposing  that  a  new  12  month  period  for 
hazardous  waste  determination  would  start 
when  you  actually  exceed  the  lower  volume 
tier  limit. 

2.  You  must  use  the  recorded  total  annual 
quantities  of  paint  manufacturing  waste 
solids  and  paint  manufacturing  waste  liquids 
generated  by  your  facility  to  determine  the 
appropriate  annual  waste  analysis 
requirement  for  your  wastes  in  accordance 
with  the  following  tables: 


Table  V.C-1.— Tiered  Waste  Analysis  Requirements  for  Souds 


Total  annual  quantity  of  hazardous  and  nonhazardous  paint  manufac- 
turing waste  solids 

Annual  waste  analysis  mquirement 

40  metnc  tons  and  less _ 

Test  Wastes  or  Use  knowledge  of  Wastes. 
Test  Wastes 

Over  40  metric  tons 

Table  V.C-2.— Tiered  Waste  Analysis  Requirbwents  for  Liquids 


Total  annual  quantity  of  hazardous  and  nonhazafdous  paint  manufac- 
turing waste  liquids 


100  metric  tons  and  less 
Over  100  metric  tons 


Annual.waste  analysis  requirement* 


Test  Wastes  or  Use  knowledge  of  Wastes. 
Test  Wastes. 


■This  requirement  does  not  apply  if  the  Uquid  wastes  are  stored  or  treated  exclusively  in  tanks  or  containers  and  then  sent  to  POTW  or  d»- 
charged  under  a  NPDES  permit. 


We  are  proposing  to  establish  the 
volimie  cut-oSs  in  the  above  tables 
based  on  the  §  3007  survey  data  on  the 
annual  quantities  of  solid  and  liquid 
wastes  generated  by  paint  production 
facilities.  We  used  these  data  to  develop 
the  distributions  for  total  hazardous  and 
nonhazardous  solid  and  total  hazardous 
and  nonhazardous  liquid  waste 
quantities  generated  across  the  sampled 
popiUation  of  paint  production  focilities 
(see  docket  for  Doounent  on 
Distributions  of  Paint  Production 
Wastes  Generated).  It  was  evident  from 
these  distributions  that  a  relatively  large 
percentage  of  the  total  hazardous  and 
nonhazardous  paint  manu&ct\iring 
wastes  are  generated  by  a  relatively 
small  percentage  of  the  paint  production 
facilities.  For  both  paint  manufacturing 
waste  solids  and  liquids,  approximately 
90  percent  of  the  total  hazardous  and 
nonhazardous  wastes  are  generated  by 
fewer  than  20  percent  of  the  paint 
production  facilities.  Based  on  this 
observation  and  in  order  to  minimize 
the  burden  on  small  generators,  we 
decided  to  propose  this  two-tiered 
implementation  approach  for  the 


concentration-based  listings.  The  tiered 
approach  will  allow  small  generators 
the  option  of  testing  or  using  knowledge 
of  their  wastes  to  determine  whether  or 
not  their  wastes  are  hazardous. 

The  aimual  quantity  cut-off  for  wastes 
above  which  testing  is  required  (40 
metric  tons  for  waste  solids  and  100 
metric  tons  for  waste  liquids)  is 
intended  to  ensiu«  that  the  largest 
quantities  of  wastes  generated  by  paint 
production  facilities  are  tested  and,  at 
the  same  time,  to  minimize  the  burden 
on  small  generators.  Using  the  cut-off 
quantities  should  residt  in 
approximately  90  percent  of  the  total 
hazardous  and  nonhazardous  paint 
manufacturing  waste  solids  and  paint 
manufacturing  waste  liquids  being 
tested  annually.  Using  the  cut-off 
quantities  also  means  that  fewer  than  20 
percent  of  the  facilities  would  be 
required  to  test  their  wastes  annually, 
and  more  than  80  percent  of  the 
facilities  would  have  the  option  of  using 
knowledge.  We  believe  that  larger 
quantities  of  wastes  have  the  potential 
for  posing  greater  environmental  risk 
than  smaller  quantities  of  wastes  if  a 


nonhazardous  determination  based  on 
knowledge  turns  out  to  be  inaccurate. 
Therefore,  we  believe  it  is  reasonable  to 
require  larger  quantity  waste  generators 
to  test  their  wastes  annually  to  make  a 
determination,  while  smaller  quantity 
waste  generators  are  given  the  option  to 
either  test  their  wastes  or  use  knowledge 
of  their  wastes  annually  to  make  a 
determination.  We  request  comment  on 
the  appropriateness  of  giving  smaller 
quantity  waste  generators  the  option  of 
using  loaowledge  of  their  wastes 
annually.  We  will  consider  requdring 
smaller  quantity  waste  generators  to  test 
their  wastes  annuaUy,  Uke  the  larger 
quantity  waste  generators,  if  significant 
and  defensible  arguments  are  presented 
by  commenters  to  support  these 
requirements  as  necessary  and 
appropriate. 

We  also  request  comment  on  an 
alternative  to  the  two-tiered 
implementation  approach  discussed 
above  for  implementing  the 
concentration-based  listings  proposed  in 
today's  rule.  We  could  adopt  a  more 
streamlined  approach  for  waste 
generators  to  use  in  implementing  the 
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(^oncentration-based  listings  for  these 
Pastes.  The  streamlined 
Implementation  approach  would  allow 
you  to  rely  on  process  knowledge  or 
testing  (i.e.,  lower  volume  tier 
sequirements)  regardless  of  the  voliune 
of  waste  generated.  If  the  wastes  contain 
any  constituent  of  concern  at  or  above 
the  final  risk-based  listing  levels,  the 
waste  would  be  subject  to  Subtitie  C 
requirements.  The  streeunlined 
implementation  approach  wotdd  be 
similar  to  the  existing  program  for 
determining  whether  a  waste  exhibits  a 
hazardous  characteristic.  Although  we 
prefer  the  turo-tiered  approach  being 
proposed  in  today's  rule,  we  will  give 
careful  consideration  to  any  arguments 
presented  or  relevant  waste  analysis 
data  submitted  in  response  to  today's 
proposal  (e.g.,  data  showing  that  only  a 
small  portion  of  the  waste  streams  in  the 
industiy  exceed  the  listing  levels)  in 
order  to  decide  whether  a  more 
streamlined  approach  is  warranted. 

1.  Testing  Wastes 

U  the  total  annual  quantity  of  your 
|>aint  manufacturing  waste  solids  or 
paint  manufacturing  waste  liquids 
which  meet  the  listing  description  of 
Kl79  or  K180  falls  into  the  tier  where 
testing  is  required  (and  you  have 
decided  not  to  assume  that  your  wastes 
are  hazardous  at  the  point  of 
generation),  we  are  proposing  that  you 
must  test  your  wastes  to  determine 
whether  they  are  nonhazardous.  (Even  if 
testing  is  required  to  determine  that 
your  wastes  are  nonhazardous,  you 
could  still  use  knowledge  of  your  wastes 
to  document  that  a  constituent  (or 
constituents)  could  not  be  present  in 
yoxu-  wastes  and  not  test  for  that 
constituent  (or  constituents)).  However, 
knowledge  of  the  wastes  could  not  be 
used  to  determine  the  level  of 
constituent  in  your  wastes. 

For  those  wastes  that  you  must  test, 
We  are  proposing  that  you  use  the 
loUowing  procediues: 

i  (i)  Develop  a  waste  sampling  and  analysis 

}Ian  (if  you  do  not  already  have  one  that  is 
ppropriate)  to  collect  and  analyze  samples 
tpat  are  representative  of  your  wastes.  We 
<iiscuss  the  waste  sampling  and  analysis  plan 
Bter  in  this  section. 

I  (ii)  From  the  list  of  constituents  of  concern 
for  paint  manufacturing  waste  solids  or  paint 
manufacturing  waste  liquids,  select  the 
constituents  that  are  reasonably  expected  to 
be  present  in  your  wastes  based  on  your 
knowledge  of  the  wastes  (e.g..  knowledge  of 
the  constituents  in  your  wastes  based  on 
existing  sampling  and  analysis  data  and/or 
information  about  raw  materials  used, 
production  processes  used,  and  degradation 
products  formed). 

(iii)  Collect  an  appropriate  number  of 
samples  that  are  representative  of  your 


wastes  and  analyze  each  for  the  constituents 
of  concern  selected  in  step  (ii). 

(iv)  Compare  the  sampling  and  analysis 
results  for  the  constituents  of  concern  in  your 
wastes  to  the  listing  levels  established  for 
these  constituents  to  determine  if  your 
wastes  are  nonhazardous. 

(v)  After  completing  annual  testing 
requirements  for  your  wastes,  if  all  samples 
taken  during  any  three  consecutive  years  are 
determined  to  be  nonhazardous,  then  the 
annual  testing  requirements  for  your  wastes 
are  suspended. 

(vi)  After  suspension  of  the  annual  testing 
requirements  for  your  wastes,  if  paint 
manufacturing,  formulation,  or  waste 
treatment  processes  are  significantly  altered 
(i.e.,  if  it  could  result  in  significantly  higher 
levels  of  the  constituents  of  concern  for  K179 
or  K180),  then  the  annual  testing 
requirements  for  your  wastes  are  reinstituted. 
In  order  to  again  suspend  the  annual  testing 
requirements  for  your  wastes,  the 
requirement  under  step  (v)  above  has  to  be 
met. 

a.  Waste  Sampling  and  Analysis  Plan. 
Whenever  you  are  required  to  test,  we 
are  proposing  that  you  must  develop  a 
waste  sampling  and  analysis  plan  prior 
to  testing  your  wastes.  In  developing  a 
sampling  and  analysis  plan,  you  would 
have  to  consider  any  expected 
fluctuations  in  concentrations  of 
constituents  of  concern  over  time.  The 
sample  design  should  be  described  in 
the  waste  analysis  plan.  The  sample 
design  and  the  sensitivity  of  the 
analytical  methods  used  shotdd  be 
sufficient  to  determine  whether  the 
levels  of  the  constituents  of  concern  in 
the  wastes  are  above  or  below  the  listing 
concentrations  for  these  constituents. 
We  do  not  propose  to  specify  a 
particular  niunber  of  samples  that  you 
would  need  to  collect  annually  to  obtain 
representative  data  for  yoiu-  wastes.  The 
number  of  samples  required  to 
determine  that  the  concentrations  of 
constituents  of  concern  in  your  wastes 
are  below  the  listing  levels  for  these 
constituents  would  depend  on  how 
close  the  actual  concentrations  were  to 
the  listing  concentrations  and  on  the 
variability  of  the  wastes  you  generated 
during  the  course  of  the  year. 

As  stated  in  step  (ii)  oi  the  procedures 
specified  above,  you  would  have  to  test 
for  the  constituents  of  concern  that  are 
reasonably  expected  to  be  present  in 
yotu'  wastes.  Also,  as  discussed 
previously,  you  might  use  knowledge  of 
the  wastes  to  docvunent  that  a 
constituent  (or  constituents)  could  not 
be  present  in  yoiu'  wastes.  If  you 
determine  that  a  constituent  (or 
constituents)  could  not  be  present  in 
yoiu'  wastes,  then  you  would  not  need 
to  test  for  it.  However,  if  you  determine 
that  your  wastes  are  nonhazardous,  then 
you  would  be  responsible  for  ensuring 
that  your  wastes  do  not  have  any 


constituents  of  concern  at  or  above  the 
Usting  levels. 

We  are  not  proposing  whether  you 
must  use  grab  or  composite  sampling  to 
obtain  samples  that  are  representative  of 
your  wastes.  However,  we  are  proposing 
that,  following  a  nonhazardous 
determination  for  your  wastes, 
enforcement  by  EPA  or  an  authorized 
State  would  be  based  on  grab  samples. 
It  would  be  yoiu  responsibility  to 
ensure  that  your  sampling  and  analysis 
is  imbiased,  precise,  and  representative 
of  yoiu'  wastes.  We  are  not  proposing  to 
require  the  use  of  SW-846  methods  to 
comply  with  these  requirements.  We  are 
proposing  to  allow  the  use  of  either 
SW-846  methods  or  alternative 
methods,  so  long  as  you  can 
demonstrate  that  the  selected  methods 
have  the  appropriate  sensitivity,  bias, 
and  precision  to  determine  the  presence 
or  absence  of  the  constituents  of 
concern  at  or  below  the  listing 
concentrations.  You  would  be  required 
to  document  the:  (1)  Detailed  standard 
operating  procediues  (SOPs)  for  the 
sampling  and  analysis  protocols  that 
you  used;  (2)  sensitivity  and  bias  of  the 
measurement  process;  (3)  precision  of 
the  analytical  results  for  each  batch  of 
waste  (or  "super"  batch)  tested;  and  (4) 
analytical  results. 

We  would  consider  the  analytical 
riesults  adequate  to  demonstrate  that 
concentrations  for  the  constituents  of 
concern  in  your  wastes  are  below  the 
listing  concentrations  for  these 
constituents  if:  (1)  You  determined  the 
concentrations  without  dilution  of  the 
wastes  (i.e.,  no  waste  or  other  material 
were  added  to  your  wastes,  after  the 
point  of  generation,  which  did  not  meet 
the  listing  description  of  K179  or  K180) 
and  (2)  you  conducted  an  analysis  in 
which  the  constituents  of  concern 
spiked  at  their  listing  levels  indicates 
that  the  constituents  of  concern  are 
present  at  those  levels  within  analytical 
method  performance  limits  (e.g., 
sensitivity,  bias,  and  precision).  To 
determine  the  performance  limits  for  a 
method,  we  recommend  following 
quality  control  (QC)  guidance  provided 
in  Chapters  One  and  Two  of  SW-846. 

Following  sampling  and  analysis,  if 
none  of  your  waste  samples  contain  any 
of  the  constituents  of  concern  at 
concentrations  equal  to  or  greater  than 
the  listing  levels  established  for  these 
constituents,  then  you  would  determine 
that  yoiu  tested  wastes  are 
nonhazardous.  Once  you  have 
determined  your  tested  wastes  to  be 
nonhazardous,  you  would  decide  if 
these  wastes  are  representative  of  the 
wastes  that  you  will  generate  for  the 
remainder  of  the  year.  If  your  tested 
wastes  are  representative  (or  you  can 
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reliably  determine  that  these  wastes 
exhibited  the  maximum  concentrations 
for  the  constituents  of  concern),  then 
you  could  determine  that  the  wastes  (or 
certain  type  of  wastes)  that  you  generate 
for  the  remainder  of  the  year  are  also 
nonhazardous.  As  stated  earlier, 
following  a  nonhazardous 
determination,  you  would  have  an 
obligation  to  ensiu^  that  your  wastes 
continue  to  meet  ail  of  the  conditions 
(i.e.,  constitueots  of  concern  in  your 
wastes  remain  below  listing  levels)  and 
requirements  (i.e.,  records  that  support 
a  nonhazardous  determination)  for  the 
wastes  to  be  deemed  nonhazardous.  We 
are  also  proposing  annual  follow-up 
sampling  and  analysis  for  wastes  that 
you  determine  to  be  nonhazardous  to 
check  that  these  wastes  continue  to 
remain  nonhazardous.  Howevw,  if  any 
of  your  waste  samples  contain  any  of 
the  constituents  of  concern  at  a 
concentration  equal  to  or  greater  than 
the  listing  level  set  for  that  constituent, 
your  wastes  would  be  listed  hazardous 
wastes  and  are  thereby  subject  to  all 
applicable  RCRA  Subtitle  C  hazardous 
waste  requirements. 

We  are  proposing  that  the  mayimnTn 
concentration  of  any  constituent 
detected  in  any  sample  must  be  below 
the  established  listing  level  in  order  for 
you  to  determine  that  the  waste  is 
nonhazardous.  We  are  proposing  this 
approach  because  we  believe  it  is  the 
most  straightforward  to  ensuring 
concentrations  are  below  risk-based 
listing  levels.  However,  we  request 
comment  on  whether  the  generator 
should  be  allowed  to  average  the 
concentrations  of  constituents  detected 
in  multiple  waste  samples  taken  from 
some  q\iantity  of  waste  generated  or 
collected  over  a  certain  period  of  time 
(e.g.,  60  days).  Under  that  approach,  the 
generator  would  calculate 
concentrations  using  an  upper 
confidence  limit  on  the  mean  (e.g.,  95th 
percentile)  to  compare  to  the  lis^g 
levels  established  for  the  constituents. 

We  also  request  comment  on  whether 
the  annual  testing  reqiiirement  shoidd 
be  continued  beyond  three  years,  if  the 
generator  determines  the  wastes  to  be 
nonhazardous  for  three  consecutive 
years.  Following  suspension  of  annual 
testing  requirements,  the  generator 
would  still  be  liable  if  testing  by  EPA  or 
an  authorized  State  finds  the  waste  to  be 
hazardous. 

2.  Using  Knowledge  of  The  Wastes 

Where  testing  is  not  required,  or  as  a 
supplement  to  testing,  we  are  proposing 
that  you  could  use  knowledge  of  your 
wastes  (e.g.,  knowledge  of  the 
constituents  in  your  wastes  based  on 
existing  sampling  and  analysis  data 


and/or  information  about  raw  materials 
used,  production  processes  used,  and 
degradation  products  formed)  to 
conclude  that  concentrations  for  the 
constituents  of  concern  in  your  waste 
would  be  below  the  listing  levels 
(nonhazardous  waste). 

D.  How  Would  The  Proposed  Contingent 
Management  listing  for  liquid  Wastes 
be  Implemented? 

Under  this  proposed  listing,  paint 
manufacturing  waste  liquids  that  meet 
the  K180  listing  description  would  be 
hazardous  wastes  luiless  managed 
exclusively  in  tanks  or  containers  prior 
to  discharge  to  a  POTW  or  under  a 
NPDES  permit.  If  your  liquid  paint 
manufactiuing  wastes  are  going  to  be 
stored  or  treated  in  units  other  than 
tanks  or  containers,  then  they  would  be 
hazardous  wastes  unless  you  have 
determined  (using  the  procedures 
described  in  Section  C)  that  the 
constituents  of  concern  in  the  waste 
Uquids  are  below  the  listing  levels. 
Therefore,  you  would  need  to  determine 
as  soon  as  the  paint  manufacturing 
waste  liquids  are  generated  whethra 
they  will  be  stored  or  treated  in  units 
other  than  tanks  or  containers.  If  your 
paint  manufacturing  waste  liquids  will 
be  stored  or  treated  in  luiits  other  than 
tanks  or  containers,  your  wastes  would 
be  subfect  to  the  management 
requirements  disciissed  in  Section  B 
above.  If  you  are  storing  or  treating  paint 
manufacturing  waste  liquids  on-site  in 
tanks  or  containers  prior  to  off-site 
disposal,  you  would  need  to  maintain 
documentation  showing  that  the  wastes 
will  be  stored  or  treated  exclusively  in 
tanks  or  containers  off-site  prior  to  their 
discharge  to  a  POTW  or  discharge  under 
a  NPD^  permit.  If  the  off-site  disposal 
facility  does  not  store  or  treat  your  paint 
manufacturing  wastes  exclusively  in 
tanks  or  containers  and  the  waste 
contains  levels  of  constituents  at  or 
above  the  risk-based  listing  levels,  then 
your  wastes  would  be  hazardous  and 
you  would  need  to  store  the  wastes  in 
accordance  with  the  Subtitle  C 
requirements  applicable  to  storage  of  a 
hazardous  waste. 

E.  What  Records  Would  I  Need  to  Keep 
On-site  to  Support  a  Nonhazardous 
Determination  for  My  Wastes? 

To  support  a  nonhazardous 
determination,  we  are  proposing  that 
you  must  keep  records  of  the  total 
annual  quantity  of  paint  production 
waste  solids  and  liquids  from  tank  and 
equipment  cleaning  operations  that  use 
solvents,  water,  and/or  caustic;  emission 
control  dusts  or  sludges;  wastewater 
treatment  sludges  and  off  specification 
product  for  the  most  recent  three  years 


from  the  effective  date  of  the  final  rule. 
If  you  generate  a  total  annual  quantity 
of  paint  manufacturing  wastes  that 
exceeds  40  metric  tons  for  paint 
manufactiuing  waste  solids  or  100 
metric  tons  for  paint  manufactiuing 
waste  liquids,  we  are  proposing  that  you 
keep  the  following  records  on-site  for 
the  most  recent  three  years: 

1.  The  documentation  supporting  a 
determination  that  wastes  are  nonhazardous 
based  on  knowledge  that  they  do  not  contain 
any  of  the  constituents  of  concern. 

2.  If  you  determine  that  wastes  are 
nonhazardous  based  on  testing,  then  you 
must  keep  the  following  records  on-site: 

a.  The  sampling  and  analysis  plan  used  for 
collecting  and  analyzing  samples 
representative  of  your  wastes,  including 
detailed  sampling  methods  used  to  account 
for  spatial  and  temporal  variability  of  the 
wastes,  and  sample  preparative,  cleanup  (if 
necessary)  and  determinative  methods. 

b.  The  sampling  and  analysis  data 
(including  QA/QC  data)  and  knowledge  (if 
used  to  determine  that  one  or  more 
constituents  of  concern  are  not  present  in  the 
wastes)  that  support  a  nonhazardous 
determination  for  your  wastes  (for  the  most 
recent  three  years  of  testing). 

3.  If  storing  or  treating  paint  manufacturing 
waste  liquids  on-site  in  tanks  or  containers 
prior  to  off-site  disposal,  the  documentation 
showing  that  the  paint  manufacturing  waste 
liquids  will  be  stored  or  treated  solely  in 
tanks  or  containers  off-site  before  discharge 
by  a  facility  to  a  POTW  or  discharge  under 
an  NPDES  permit 

We  request  comment  on  the  adequacy 
of  the  above  recordkeeping 
requirements  to  support  a  nonhazardous 
determination. 

F.  What  Would  Happen  if  I  Do  Not  Meet 
The  Recordkeeping  Requirements  for 
The  Wastes  That  I  Have  Determined  Are 
Nonhazardous? 

We  are  proposing  to  require 
recordkeeping  under  the  authority  of 
sections  2002  and  3007  of  RC31A.  These 
are  requirements  and  not  conditions  of 
the  waste  being  nonhazardous.  A 
condition  is  a  standard  that  you  or  your 
waste  must  meet  in  order  for  your  waste 
to  become  or  remain  nonhazardous.  If  a 
condition  is  not  fulfilled,  then  the  waste 
is  hazardous  and  subject  to  RCRA 
Subtitie  C  requirements.  A  requirement 
is  an  obligation  whose  violation  would 
not  affect  the  nonhazardous  status  of  the 
waste,  but  would  be  a  violation  imder 
RCRA.  Failure  to  comply  with  these 
requirements  could  resiilt  in  an 
enforcement  action  under  section  3008 
of  RCRA.  This  section  of  the  statute 
authorizes  the  imposition  of  civil 
penalties  in  an  amount  up  to  $27,500  for 
each  day  of  noncompliance. 
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G.  Cou7d  /  Treat  My  Wastes  to  Below 
Listing  Concentrations  and  Then 
Determine  That  My  Wastes  Are 
Nonhazardous? 

1.  Paint  Manufacturing  Waste  Solids 

If  your  paint  manufacturing  waste 
solids  are  hazardous  (Kl  79)  at  the  point 
of  generation,  we  are  proposing  that  you 
could  treat  the  wastes  to  make  them 
nonhazardous  (i.e.,  remove  the  K179 
hazardous  waste  code  from  your 
wastes).  However,  if  your  wastes  are 
Kl  79,  they  would  be  required  to  be 
treated  to  meet  the  proposed  LDR 
treatment  standards  (see  Section  VI D.) 
before  placement  in  a  land-based  unit. 
Following  LX)R  treatment,  you  could 
choose  to  use  the  initial  hazardous 
waste  determination  procediu«s  for 
K179  wastes  (see  Section  C  above)  to 
determine  if  your  treated  waste 
residuals  are  nonhazardous.  If  your 
treated  waste  residuals  are  determined 
to  be  nonhazardous,  they  would  no 
longer  be  subject  to  the  requirements  of 
Subtitle  C.  In  other  words,  the  derived 
from  hazardous  waste  code  would  no 
longer  attach  to  such  treatment 
residuals. 

2.  Paint  Manufacturing  Waste  Liquids 

If  your  paint  manufactiuing  waste 
liquids  are  hazardous  (K180)  at  the 
point  of  generation  because  the 
concentration  of  the  constituents  of 
concern  are  not  below  the  listing  levels 
and  they  are  not  stored  or  treated  solely 
in  tanks  or  containers  prior  to  discharge, 
then  they  would  also  be  required  to  be 
treated  to  meet  the  proposed  LJJR 
treatment  standards  (see  Section  VI.D). 
However,  we  are  proposing  that  the 
treatment  of  the  K180  liquid  wastes 
(e.g.,  to  meet  the  proposed  LDR 
treatment  standards)  would  not  result  in 
the  removal  of  the  K180  hazardous 
waste  code  from  yoiir  liquid  residual 
wastes.  This  is  because  the  proposed 
listing  levels  for  K180  are  for  the  waste 
prior  to  any  mixing  and  would 
necessarily  be  higher  than  the  levels  of 
the  constituents  that  may  exit  in  the 
liquid  paint  wastes  mixed  with  other 
wastewaters  in  an  off-site 
impoundment.  Therefore,  we  believe 
that  the  use  of  listing  levels  for  K180 
would  not  protect  against  paint 
manufacturing  waste  liquids  being 
placed  on  land. 

VI.  Proposed  Treatment  Standards 
Under  RCRA's  Land  Disposal 
Restrictions  (LDRs) 

A.  What  Are  EPA's  LDRs? 

The  RCRA  statute  requires  EPA  to 
establish  treatment  standards  for  all 
wastes  destined  for  land  disposal.  These 


are  the  so  called  "land  disposal 
restrictions"  or  LDRs.  For  any 
hazardous  waste  identified  or  listed 
after  November  8, 1984,  EPA  must 
promulgate  LDR  prohibitions  and 
treatment  standards  within  six  months 
of  the  date  of  identification  or  final 
listing  (RCRA  section  3004(g)(4),  42 
U.S.C.  6924(g)(4)).  RCRA  also  requires 
EPA  to  set  as  these  treatment  standards 
"*  *  *  levels  or  methods  of  treatment, 
if  any,  which  substantially  diminish  the 
toxicity  of  the  waste  or  substantially 
reduce  the  likelihood  of  migration  of 
hazardous  constituents  from  the  waste 
so  that  short-term  and  long-term  threats 
to  hiunan  health  and  the  environment 
are  minimized."  RCRA  section 
3004(m)(l),  42  U.S.C.  6924(m)(l).  Once 
a  hazardous  waste  is  prohibited,  the 
statute  provides  only  two  options  for 
legal  land  disposal:  meet  the  treatment 
standard  for  the  waste  prior  to  land 
disposal,  or  dispose  of  the  waste  in  a 
land  disposal  imit  that  satisfies  the 
statutory  no  migration  test.  A  no 
migration  unit  is  one  from  which  there 
will  be  no  migration  of  hazardous 
constituents  for  as  long  as  the  waste 
remains  hazardous.  RCRA  sections  3004 
(d),  (e).  (f).  and  (g)(5). 

B.  How  Does  EPA  Develop  LDR 
Treatment  Standards? 

To  establish  LDR  treatment  standards, 
EPA  first  identifies  the  best 
demonstrated  available  technology 
(BDAT)  for  the  hazardous  constituents 
present  in  the  hazardous  waste,  and 
then  determines  what  constituent 
concentrations  can  be  achieved  by  the 
technology  or  technologies  identiJBed  as 
BDAT. 

EPA  typically  has  established 
treatment  standards  based  on 
performance  data  fit>m  the  treatment  of 
the  waste  at  issue,  if  such  data  are 
available,  and  also  from  the  treatment  of 
wastes  with  similar  chemical  and 
physical  characteristics  or  similar 
concentrations  of  hazardous 
constituents.  Treatment  standards 
typically  cover  both  wastewater  and 
nonwastewater  waste  forms  on  a 
constituent-specific  basis.  The 
constituents  selected  for  regulation 
imder  the  LDR  program  are  not 
necessarily  limited  to  those  present  in  a 
proposed  listing,  but  also  may  include 
those  constituents  or  parameters  that 
will  ensiu«  that  treatinent  technologies 
are  operated  properly.  For  listed  waste 
EPA  identifies  these  as  "regulated 
constituents"  and  they  appear 
individually  in  the  Table  at  40  CFR 
268.40,  along  with  their  respective 
treatment  standards. 

EPA  may  develop  and  promulgate 
either  technology-specific  treatment 


standards  or  niunerical  treatment 
standards.  Should  EPA  elect  to  use 
technology-specific  standards  (i.e., 
mandate  use  of  a  particular  type  of 
treatment  technology),  all  wastes  that 
meet  the  listing  designations  would 
have  to  be  treated  by  the  technology  or 
technologies  specified  before  disposal. 
These  technologies  are  also  identified  in 
the  Table  at  §  268.40  and  are  further 
described  in  §  268.42.  Should  EPA  elect 
to  use  niunerical  treatment  standards, 
the  Agency  allows  the  use  of  any 
technology  (other  than  impermissible 
dilution)  to  comply  with  the  treatment 
standards. 

With  the  advent  of  the  so-called 
Universal  Treatment  Standards  (UTS) 
(the  same  numerical  standards  for 
common  hazardous  constituents  in  all 
prohibited  hazardous  wastes),  EPA  has 
somewhat  refined  this  approach.  Thus 
some  of  the  evaluation  of  treatability 
goes  to  the  issue  of  how  well  the  UTS 
express  potential  treatability  of  a 
prohibited  hazardous  waste.  Given  that 
the  UTS  typically  reflect  performance  of 
the  best  treatment  technologies  and 
minimizing  threats,  and  the  enormous 
savings  in  administrative  expense  to 
both  the  regulated  commimities  and  to 
EPA,  EPA  seeks  to  apply  the  UTS 
wherever  technically  justified.  See 
generally  59  FR  47988-991  (September, 
19, 1994). 

After  developing  the  LDR  treatment 
standards,  we  must  also  determine  if 
adequate  treatment  capacity  is  available 
to  treat  the  expected  volumes  of  wastes. 
If  so,  the  LDR  treatment  standards 
become  effective  essentially  at  the  same 
time  a  listing  does.  If  not,  EPA  may 
grant  up  to  a  two-year  national  capacity 
variance  (NCV)  during  which  time  the 
LDR  treatment  standards  are  not 
effective. 

For  a  more  detailed  overview  of  the 
Agency's  approach  for  developing 
treatment  standards  for  hazardous 
wastes,  see  the  final  rule  on  solvents 
and  dioxins  (51  FR  40572,  November  7, 
1986)  and  section  III.A.l  of  the 
preamble  to  the  final  rule  that  set  land 
disposal  restrictions  for  the  "Third 
Third"  wastes  (55  FR  22535,  June  1, 
1990).  EPA  also  has  explained  its  BDAT 
procedives  in  "Best  Demonstrated 
Available  Technology  (BDAT) 
Background  Document  for  Quality 
Assurance/Quality  Control  Procedures 
and  Metiiodology  (EPA/OSW.  October 
23,  1991)".  This  document  is  available 
in  the  docket  supporting  this 
rulemaking. 

C.  What  Treatment  Standards  Are 
Proposed? 

For  the  hazardous  constituents  found 
in  wastes  bom  the  manufacture -of 
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paints,  hazardous  waste  numbers  K179 
and  K180,  we  are  proposing  to  transfer 
existing  numerical  or  universal 
treatment  standards  to  the  hazardous 
constituents  identified  in  the  wastes, 
with  the  exception  of  formaldehyde  and 
styrene.  We  believe  that  it  is  technically 
feasible  to  apply  these  existing 
numerical  standards  to  the  hazardous 
constituents  of  K179  and  K180,  because 
the  waste  compositions  are  similar  to 
other  wastes  for  which  applicable 
treatment  technologies  have  been 
demonstrated.  Due  to  the  uncertainties 
in  our  assessment  of  the  management  of 
paint  manufacturing  waste  liquids  in 
surface  impoundments,  we  are  also 
considering  an  alternative  proposal  not 
to  list  paint  manufacturing  waste 
liquids.  We  describe  this  alternative 
elsewhere  in  this  notice  (see  Section 
IV.O).  If  we  do  not  list  wastes  under 
K180,  then  there  would  be  no  need  for 
any  standards  for  formaldehyde  or 
styrene.  The  following  discussion 
describes  the  approach  for  treatment 
standards  assimiing  that  paint 
manufacturing  waste  liquids  are  listed 
under  K180. 

The  hazardous  cbnstituents 
formaldehyde  and  styrene  do  not  have 
existing  nimiaical  standards.  For 
formaldehyde,  we  are  proposing  to 
require  treatment  by  designated 
methods.  When  formaldehyde  is  present 
in  K180  at  levels  triggering  the  listing, 
formaldehyde  thus  would  be  treated  by 
the  required  technologies.  (The  other 
hazardous  constituents  must,  of  course, 
be  treated  to  meet  the  applicable 
numerical  standards.)  Wastes  that  do 
not  trigger  the  listing  based  on 
formaldehyde  would  not  be  subject  to 
the  formaldehyde  technology 
reqiiirement,  but  would  be  subject  to  all 
other  niunerical  standards.  The 
technology  standards  proposed  for 
formaldehyde-listed  K180  wastewaters 
are  wet  air  oxidation  (WETOX)  or 
chemical  or  electrolytic  oxidation 
(CHOXD)  followed  by  carbon  adsorption 
(CARBN);  or  combustion  (CMBST).  For 
nonwastewaters  forms  of  K180,  the 
technology  standard  proposed  is 
combustion.  These  are  the  same 
treatment  standards  ciurently  applicable 
to  discarded  product,  off  specification, 
container  residues,  and  spill  residues  of 
formaldehyde  (EPA  hazardous  waste 
U122). 

For  8t)rrene,  we  are  proposing 
numerical  standards  developed  for  this 
rulemaking.  We  are  proposing  a 


wastewater  standard  of  0.028  mg/L 
based  on  activated  sludge  treatment  and 
a  nonwastewater  standard  of  28.0  mg/kg 
based  on  thermal  destruction  of  sludge. 
Alternatively,  we  propose  the  transfer  of 
the  ethylbenzene  treatment  standards  of 
0.057  mg/L  for  wastewaters,  and  10  mg/ 
kg  for  nonwastewaters,  because  of  its 
structiu^  similarity  and  similar 
physical  properties  with  styrene  similar 
treatment  technologies  have  been 
demonstrated.  Ethylbenzene  and  styrene 
have  the  same  number  of  carbon  atoms, 
and  differ  only  in  that  styrene  has  one 
additional  double  bond  and  hence  two 
fewer  hydrogen  atoms  in  its  structure. 
See  supporting  background  docxunents 
for  the  additional  discussion  on  the 
derivation  of  the  UTS  for  this  new 
constituent. 

Wastes  identified  as  K179  or  K180 
may  already  be  subject  to  hazardous 
waste  regulation,  because  they  exhibit  a 
characteristic  or  are  listed  F001-F005 
wastes.  If  promulgated,  the  treatment 
standards  for  K179  and  K180  will  apply 
in  addition  to  any  treatment 
requirements  the  wastes  are  currently 
subject  to.  Section  268.9(b)  of  current 
rules  states  that  if  a  treatment  standard 
for  a  listed  waste  which  also  exhibits  a 
characteristic  addresses  the  hazardous 
constituent  which  cause$  the  waste  to 
exhibit  the  characteristic,  then,  the 
waste  is  only  subject  to  the  treatment 
standard  for  the  listed  waste.  Applied  to 
these  paint  manufecturing  wastes, 
therefore,  the  most  likely  result  is  that 
these  wastes  would  be  subject  only  to 
the  treatment  standards  for  K179  and 
K180  assiiming  that  presence  of  organic 
hazardous  constituents  addressed  in  the 
treatment  standard  for  the  listed  waste 
causes  these  wastes  to  exhibit  a 
characteristic. 

The  treatment  standards  proposed  are 
based  on  technology  performance  and 
not  upon  the  listing  levels  of  concern 
derived  £rom  the  Paint  Risk  Assessment. 
In  the  Hazardous  Waste  Identification 
Rule  proposed  November  19, 1999,  we 
outlined  ways  in  which  the  HWIR  risk 
assessment  could  be  used  to  develop 
risk-based  LDR  levels  (see  64  FR  63444. 
November  19, 1999),  because  the  HWIR 
risk  assessment  evaluated  the  potential 
for  constituent  migration  through  the 
most  significant  environmental  fate  and 
transport  pathways,  looked  at  the  total 
impact  of  those  pathways,  and 
considered  a  great  number  of  ecological 
benchmarks.  In  the  Paint  Risk 
Assessment,  we  also  have  a  substantial 


multipathway  risk  assessment  that 
coiUd  potentially  lead  to  treatment 
standards  which  could  be  either  more 
lenient  or  stricter  than  current 
standards. 

However,  the  listing  levels  proposed 
for  K 180  are  for  the  waste  prior  to  any 
mixing,  and  would  necessarily  be  higher 
than  the  levels  of  the  constituents  that 
may  exist  in  the  off-site  impoundment. 
Therefore,  we  believe  the  listing  levels 
for  K180  may  not  be  appropriate  for  use 
in  estimating  minimized  threat  levels, 
because  they  do  not  correspond  to  risk- 
based  levels  for  the  diluted  waste  in  the 
impoimdment  The  levels  indicated 
would  not  be  applicable  as  "universal" 
risk-based  treatment  standards  (as  we 
hope  HWIR  could  eventually  be). 

Our  preference  is  to  develop  a  single 
set  of  treatment  levels  that  would  be 
applicable  to  all  hazardous  wastes. 
Waste-by-waste  modeling  would  not 
only  be  highly  resource  intensive,  but 
could  lead  to  the  potentially  ^se 
conclusion  that  higher  levels  are 
justified  only  to  realize  that  if  we  look 
at  a  range  of  wastes  together  we  might 
conclude  that  more  stringent  treatment 
standards  are  needed  to  minimize  threat 
to  human  health  and  the  environment. 
Therefore,  we  believe  the  proposed 
listing  levels  are  not  minimized  threat 
levels  across  all  wastes  and  have  chosen 
to  propose  treatment  standards  based  on 
the  performance  of  the  best  determined 
available  technology  (BDAT).  We 
believe  that  there  is  still  uncertainty  as 
to  what  quantified  levels  minimize 
threats  to  himian  health  and  the 
environment,  and  therefore,  we  are 
proposing  standards  based  on  the 
performance  of  the  BDAT.  See  HWTC 
vs.  EPA.866  f.  2d  355.  361-63  (D.C.  Cir. 
1989)  (accepting  this  approach). 

The  proposed  treatment  standards  are 
set  out  in  Table  VI-l  below.  Where  EPA 
is  proposing  numerical  concentration 
limits  the  use  of  any  technology  capable 
of  achieving  the  proposed  treatment 
standards  would  be  allowed,  except 
those  treatment  or  reclamation  practices 
constituting  land  disposal  or 
impermissible  dilution  (see  40  CFR 
268.3).  As  stated  above,  when 
formaldehyde  is  present  in  K 180  at 
levels  triggering  the  listing,  we  are 
proposing  that  formaldehyde  must  be 
treated  by  the  required  technologies. 
The  other  hazardous  constituents 
would,  of  course,  be  treated  to  meet  the 
applicable  numerical  standards. 
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Table  Vl-1.— Treatment  Standards  for  Hazardous  Waste  K179  and  K180 


Regulated  hazardous  constituent 


Common  name 


CAS^  No. 


K1 79  solids 


K1 80  liquids 


Wastewaters 


Concentration  in  mg/ 

L,2  or  technology 

code3 


Nonwastewaters 


Concentration  in  mg/ 
kg  *  unless  noted  as 
"rng/L  TCLP",  or  tech- 
nology cxxle^ 


Acrytamide  

Acrylonitrile 

n-Butyl  alcohol  

Ethyl  benzene  

Formaldehyde* 

|l 

Methylene  chloride 

Methyl  isobutyl  ketone  

Methyl  methacrylate 

Styrene 

Toluene  _ 

Xylenes — mixed  Isomers  (sum  of  o-,  m-,  and  p-xy- 

lene  concentrations). 
Antimony  


79-06-1 
107-13-1 

71-36-3 
100-41-4 

50-00-0 


75-09-2 
108-10-1 

80-62-6 

100-42-5 

108-88-3 

1330-20-7 

7440-36-0 


X 
X 


X 
X 


X 
X 
X 
X 
X 


X 
X 
X 
X 
X 
X 


19  

0.24  „. 

5.6  

0.057  

(WETOX  or  CHOXD) 

fb  CARBN;  or 

CMBST. 

0.O89  

0.14  „ 

0.14  

0.028  

0.080  

0.32  


1.9 


23 
84 
2.6 
10 
CMBST 


30 
33 
160 
28 

10 
30 


1.15  mg/L  TCLP 


^  CAS  means  Chemical  Atjstract  Services.  When  the  waste  code  and/or  regulated  constituents  are  described  as  a  combination  of  a  cfiemtcal 
with  its  salts  and/or  esters,  the  CAS  number  is  given  for  the  parent  compound  only. 

2  Concentration  standards  for  wastewaters  are  expressed  in  mg/L  and  are  based  on  analysis  of  composite  samples. 

3  All  treatment  standards  expressed  as  a  Technology  Code  or  comt)ination  of  Technology  Codes  are  explained  in  detail  in  40  CFR  268.42 
Table  1 -Technology  Codes  and  Descriptions  of  Technology-Based  Standards. 

*  Except  for  Metals  (EP  or  TCLP)  and  Cyanides  (Total  and  Amenable)  the  nonwastewater  treatment  standards  expressed  as  a  concentration 
were  established,  in  part,  based  upon  incineration  in  units  operated  in  accordance  with  the  technical  requirements  of  40  CFR  Part  264,  Subpart 
O,  or  Part  265,  Subpart  O,  or  based  upon  combustion  in  fuel  substitution  units  operating  in  accordance  with  appltcaNe  technical  requirerr>ents.  A 
facility  may  comply  with  these  treatment  standards  according  to  provisions  in  40  CFR  ^8.40(d).  All  concentration  standards  for  nonwastewaters 
are  based  on  analysis  of  grab  samples. 

^Wastes  that  do  not  exceed  the  §261.32  listing  criteria  for  this  constituent  are  not  subject  to  the  treatment  technology  requirements,  t>ut  are 
>ubject  to  all  otfier  numerical  standards. 


p.  Other  LDR-Related  Provisions 

1.  F039  Multisource  Leachate  and 
Universal  Treatment  Standards 


F039  applies  to  multiple  listed 
hazardous  waste  landfill  leachates  in 
lieu  of  the  original  waste  codes,  and 
F039  wastes  are  subject  to  numerical 
treatment  standards  applicable  to  all 
listed  wastes.  To  maintain  the 
regulatory  implementation  benefits  of 
having  one  waste  code  for  multisource 
leachate,  the  treatment  standards  for 
F039  must  be  updated  to  include  the 
constituents  of  newly  listed  wastes. 
Otherwise,  multiple  waste  codes  would 
again  be  applicable.  Therefore,  we 
propose  to  add  to  F039  the  additional 
constituents  acrylamide  and  stjrrene.  We 
also  propose  to  add  the  numerical 
standards  for  styrene  to  the  Universal 
Treatment  Standards  of  40  CFR 
268!48*'  Characteristic  wastes  are 
already  subject  to  treatment  standards 
for  acrylamide.  As  a  result, 
characteristic  wastes  subject  to 
treatment  requirements  for  imderlying 
hazardous  constituents  will  also  have  to 
comply  with  these  treatment  standards. 


We  are  proposing  these  changes, 
because  acrylamide  and  styrene  are 
toxic  constituents.  When  paint 
manufactiuing  (or  production)  wastes 
are  managed  with  other  wastes  at 
commercial  treatment  facilities,  the 
combined  waste  residues  that  result  for 
disposal  would  need  to  meet  all  part 
268  requirements,  including 
requirements  for  C  disposal,  if  the  paint 
listing  codes  were  retained  or  mixed 
with  other  listed  wastes.  The  new  listing 
codes  may  also  be  retained  if  treatment 
meets  only  the  LDR  standards  and  not 
the  listing  levels.  Thus,  leachates  that 
could  be  subject  to  multiple  codes  could 
be  formed.  By  adding  these  constituents 
to  F039,  the  regulatory  benefits  of 
having  one  waste  code  for  multisource 
leachate  is  maintained. 

Based  on  the  treatment  studies 
compiled  for  acrylamide  and  styrene, 
we  believe  the  proposed  treatment 
standards  for  these  constituents  can 
readily  be  achieved  in  the  F039  leachate 
wastes,  and  in  characteristic  wastes. 
Nevertheless,  we  request  comments  on 
this  assimiption. 


*^  As  noted  previously,  we  are  considering  an 
alternative  proposal  not  to  list  paint  manufacturing 
waste  liquids.  If  we  do  not  like  KlSO,  then  there 
would  l>e  no  need  to  add  styrene  to  the  F039  or  UTS 
standards. 


E.  Is  There  Treatment  and  Management 
(Zapacity  Available  for  These  Proposed 
Newly  Identified  Wastes? 

1.  What  Is  a  Capacity  Determination? 

EPA  must  determine  whether 
adequate  alternative  treatment  capacity 
exists  nationally  to  manage  the  wastes 
subject  to  LDR  treatment  standards. 
RCRA  Section  3004(h)(2).  Thus,  LDRs  to 
be  made  effective  inunediately — in  this 
case  when  the  new  listings  are  effective 
(typically  6  months  after  the  new 
listings  are  published  in  the  Federal 
Register) — luiless  EPA  grants  a  national 
capacity  variance  from  the  otherwise- 
applicable  date  and  establishes  a 
different  date  (not  to  exceed  two  years 
beyond  the  statutory  deadline)  based  on 
"the  earliest  date  on  which  adequate 
alternative  treatment,  recovery,  or 
disposal  capacity  which  protects  human 
health  and  the  environment  will  be 
available"  (RCRA  Section  3004(h)(2),  42 
U.S.C.  6924(h)(2)). 

Qui  capacity  analysis  methodology 
focuses  on  the  amoimt  of  waste 
currently  disposed  on  the  land,  which 
will  require  alternative  or  additional 
treatment  as  a  result  of  the  LDRs.  The 
quantity  of  wastes  that  is  not  disposed 
ou  the  land,  such  as  treatment  in  tanks, 
is  not  included  in  the  quantities 
requiring  additional  treatment  as  a 
result  of  the  LDRs.  Also,  land-disposed 
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wastes  that  do  not  require  alternative  or 
additional  treatment  (i.e.,  those  that 
currently  are  treated  to  meet  the  LDR 
treatment  standards)  are  excluded  from 
the  required  capacity  estimates.  Land- 
disposed  wastes  requiring  alternative  or 
additicHial  treatment  or  recovery 
c^Mcity  that  is  available  on-site  or 
within  the  same  company  also  are 
excluded  firom  EPA's  estimates  of 
needed  commercial  capacity.  EPA  then 
compares  the  resulting  estimates  of 
required  commercial  capacity  to 
estimates  of  available  commercial 
capadty.  If  adequate  OMnmercial 
capacity  exists,  the  waste  is  restricted 
from  further  land  disposal.  If  protective 
alternative  capacity  does  not  exist,  EPA 
has  the  authority  to  grant  a  national 
capacity  variance. 

In  malring  the  estimates  described 
above,  the  volume  of  waste  requiring 
treatment  depends  on  the  current  waste 
management  practices  employed  by  the 
waste  generators  before  this  proposed 
regulation  is  promulgated  and  becomes 
e^ctive.  Data  on  waste  management 
practices  for  these  wastes  wore  collected 
during  the  development  of  this 
propcued  rule.  However,  we  realize  that 
as  the  regulatory  process  proceeds, 
generators  of  these  wastes  may  decide  to 
minimize  or  recycle  their  wastes  or 
otherwise  alter  their  management 
practices.  Thus,  we  will  monitor 
changes  and  update  data  on  current 
management  practices  as  these  changes 
will  apffect  the  volume  of  wastes 
ultimately  requiring  commercial 
treatment  or  recovery  capacity. 

The  commercial  hazardous  waste 
treatment  industry  may  change  rapidly. 
For  example,  national  commercial 
treatment  capacity  changes  as  new 
facilities  come  on  line  or  old  facilities 
go  off  line,  and  as  new  units  and  new 
technologies  are  added  at  existing 
facilities.  The  available  capacity  at 
commercial  fecilities  also  changes  as 
facilities  change  their  commercial  status 
(e.g.,  changing  from  a  fully  commercial 
to  a  limited  conunercial  or  "ca{>tive" — 
company  owned — facility).  Thus,  we 
also  continue  to  update  and  monitor 
changes  in  available  commercial 
treatment  capacity. 

?(»  wastes  required  to  meet  today's 
proposed  treatment  standards,  we 
request  data  on  the  aimual  generation 
voliunes  and  characteristics  of  wastes 
affected  by  this  proposed  rule,  including 
proposed  hazardous  wastes  K179  and 
K180  in  wastewater  and  non wastewater 
forms.  We  also  request  data  on  soil  or 
debris  contaminated  with  these  wastes, 
residuals  generated  from  the  treatment 
or  recycling  of  these  wastes,  and  the 
ciurent  and  planned  management 


practices  for  the  wastes,  waste  mixtures, 
and  treatment  residuals. 

For  available  capacity  to  meet  the 
LDR  requirements,  we  request  data  on 
the  current  treatment  or  recovery 
capacity  capable  of  treating  these 
wastes,  bcUity  and  unit  permit  stattis 
relatad  to  treatment  of  the  proposed 
wastes,  and  any  plans  that  facilities  may 
expand  or  reduce  existing  capacity  or 
construct  new  capacity.  La  addition,  we 
request  information  on  the  time  and 
necessary  procedures  required  for 
permit  modification  for  generators  or 
conunercial  treatment  or  disposal 
facilities  to  manage  the  wastes,  required 
changes  for  operating  practices  due  to 
the  proposed  listings  or  proposed 
additional  constituents  to  be  regulated 
in  the  wastes,  and  any  waste 
minimization  activities  associated  with 
the  wastes.  Of  particular  interest  to  us 
are  chemical  and  physical  constraints  of 
treatment  technologies  for  these  wastes 
and  any  problems  for  disposing  of  these 
wastes.  Also  of  interest  are  any 
analytical  difficulties  associated  with 
identifying  and  monitoring  the 
regulated  constituents  in  these  wastes. 

2.  What  Are  The  C^Mcity  Analysis 
Results? 

This  preamUe  only  provides  a 
sununary  of  the  capacity  analysis 
performed  to  support  this  proposed 
regulation.  For  additional  and  more 
dialled  information,  please  refer  to  the 
"Backgroimd  Dociunent  for  Capacity 
Analysis  for  Land  Disposal  Restrictions: 
Newly  Identified  Paint  Production 
Wastes  (Proposed  Rule).  January  2001" 
(i.e.,  the  Capacity  Background 
Document). 

For  this  capacity  analysis,  we 
examined  data  on  waste  characteristics 
(such  as  whether  the  waste  is  a  solid, 
solvent,  or  an  aqueous  waste)  and 
management  practices  gathered  for  the 
paint  manufacturing  hazardous  waste 
listing  determination.  We  also  examined 
data  on  available  treatment  or  recovery 
capacity  for  these  wastes.  The  soiuces 
for  these  data  are  the  2000  RCRA  section 
3007  survey  and  site  visits  (see  the 
docket  for  this  proposed  regulation  for 
more  information  on  these  siuvey 
instruments  and  facility  activities),  the 
available  treatment  capacity  data 
submission  that  was  collected  in  the 
1990's,  and  the  1997  Biennial  Report 
(BR). 

We  dnived  ova  estimated  quantities 
requiring  alternative  or  additional 
treatment  to  meet  the  LDR  treatment 
standards  from  the  estimated  population 
for  paint  manufacturers  (i.e., 
approximately  one  thousand  paint 
manufacturing  facilities  in  the  United 
States,  as  discussed  earUer  for  RCRA 


Section  3007  Survey  (Section  n.G )). 
K179  is  paint  manufacturing  waste 
solid,  so  it  is  generated  as  a 
nonwastewater,  as  defined  in  40  CFR 
268.2(d)  and  (f)  (i.e.,  nonwastewaters  are 
wastes  that  do  not  meet  the  criteria  for 
wastewaters  which  contain  less  than  1% 
by  weight  total  organic  carbon  (T(X]) 
and  less  than  1%  by  weight  total 
suspended  solids  (TSS)).  K180  is  a  paint 
manu&ctiuing  waste  liquid  and  could 
be  a  nonwastewater  or  wastewater  form 
based  on  the  above  definition. 

Generally,  facilities  may  combine  a 
variety  of  wastes  (for  example,  sludges 
from  tank  cleaning  operations  and 
wastewatOT  treatment)  and  send  their 
wastes  off  to  one  waste  management 
unit.  Some  waste  types  are  managed 
separately  (for  example,  wastes  with 
some  value  for  fuel  blending).  We  used 
weighted  and  extrapolated  universe 
waste  quantities  frt>m  approximately 
one  thousand  paint  manufacturing 
facilities  for  our  capacity  analysis.  After 
examining  waste  generaticHi  quantities 
and  their  management  practices,  we 
estimated  that  approximately  17,000 
tons  per  year  of  K179  and  K180  wastes 
may  require  alternative  or  additional 
treatment  to  meet  the  LDR  standards. 
This  amount  of  waste  covers  the 
quantities  which  are  currently  land 
disposed,  managed  in  a  Subtitle  D 
combustion  unit,  or  imcertain  on  their 
management  practices. 

The  quantities  requiring  alternative  or 
additional  treatment  could  be  smaller 
because  much  of  the  proposed  and 
newly  identified  paint  manufactiiring 
(or  production)  waste  is  mixed  with 
existing  listed  and/or  characteristic 
wastes  which  already  had  to  meet  the 
LDR  requirements  for  at  least  some  of 
the  proposed  constituents  for  K179  and 
K180  wastes.  Also,  most  of  the  surveyed 
facilities  that  reported  generation  of 
waste  residuals  of  concern  under  this 
listing  determination  reported  that  they 
recycled  or  reused  the  residuals  to  some 
extent.  Furthermore,  waste  generated 
from  the  production  batches  are  also 
generated  in  batches  rather  than  in  a 
continuous  stream.  We  recognize  the 
volume  and  type  of  paint  produced, 
degree  of  automation,  amount  of  non 
land-based  recycling,  age  of  facility,  and 
the  speed  at  which  facilities  may  change 
product  formulations  can  affect  types 
and  amount  of  waste  generated. 
Therefore,  the  actual  annual  quantity  of 
waste  requiring  commercial  treatment 
may  fluctuate  due  to  these  variations. 
However,  we  find  that  there  is  no 
shortfall  for  available  commercial 
treatment  capacity  for  these  wastes 
proposed  in  today's  rule.  For  a  more 
detailed  analysis  regarding  the  amount 
of  paint  manufacturing  (or  production) 
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wastes  requiring  treatment  to  meet  the 
LDR  standards,  see  the  Capacity 
Background  Document  in  the  public 
docket  for  this  proposed  rule. 

As  discussed  in  the  section  for  the 
LDR  treatment  standards,  we  are 
proposing  that  numerical  or  technology- 
specific  treatment  standards  be  applied 
to  K179  and  K180  wastes,  depending  on 
the  constituent  in  the  wastes.  For 
nonwastewater  forms  of  these  wastes, 
we  anticipate  that  conunercially 
available  incineration,  followed  by 
stabilization  if  necessary  (for  antimony), 
can  be  used  to  meet  these  niunerical 
treatment  standards.  For  one  organic 
constituent  (formaldehyde)  in 
wastewater  and  nonwastewater  forms  of 
K180,  we  are  proposing  to  require 
treatment  by  specified  methods.  For 
formaldehyde  in  K180  wastewater  we 
are  proposing  the  following 
technologies  as  methods  of  treatment, 
wet  air  oxidation  (WETOX)  or  chemical 
or  electrolytic  oxidation  (CHOXD) 
followed  by  carbon  adsorption 
(CARBN):  or  combustion  (CMBST).  For 
this  constituent  in  the  nonwastewater 
form  of  K180,  the  required  technology 
standard  proposed  is  combustion.  We 
assiune  that  facilities  would  achieve 
waste  treatment  standards  using 
combustion,  stabilization,  or  both  for 
K179  and  K180  wastes.  The  quantity  of 
commercially  available  combustion 
capacity  for  sludge,  solid,  and  liquids  is 
well  over  one  million  tons  per  year 
based  on  1997  Biennial  Report  data.  The 
quantity  of  commercially  available 
stabilization  capacity  is  at  least  seven 
million  tons  per  year  based  on  1995 
Biennial  Report  data.  Also,  based  on  the 
data  submittals  in  the  early  1990's  and 
1097  BR  data,  we  estimated  that  at  least 
34  million  tons  per  year  of  commercial 
wastewater  treatment  capacity  are 
available.  Please  note  that  facilities 
could  use  any  available  technologies 
(except  impermissible  dilution)  to 
achieve  the  LDR  numerical  standards 
for  these  wastes. 

Based  on  the  results  of  the  RCRA 
section  3007  survey  and  the  site  visits, 
we  did  not  identify  any  paint 
manufacturing  facilities  that  manage 
these  proposed  wastes  in  on-site  siuface 
impoundments.  From  the  available 
information,  we  found  that  at  least  one 
wastewater  treatment  plant  accepted 
proposed  paint  manufacturing  waste 
liquids  (K180)  from  the  paint 
production  industry,  and  the  facility 
managed  these  wastes  in  a  lined  surface 
impoimdment.  Assuming  such  an 
impoundment  satisfies  requirements  of 
section  3005(j)(ll)  (in  essence,  meets 
minimum  technological  requirements 
and  is  dredged  annually),  such  wastes 
would  not  require  treatment.  If  any 


wastes  are  managed  in  an  impoundment 
not  satisfying  requirements  of 
3005(j)(ll)  (e.g.,  an  unlined  siirface 
impoundment)  of  a  wastewater 
treatment  system,  the  wastes  would  be 
subject  to  land  disposal  prohibitions. 
However,  we  anticipate  that  very  few 
facilities,  if  any,  would  manage  the 
newly  identified  paint  manufacturing 
wastes  in  such  impoimdments. 

Based  on  the  foregoing,  we  expect  that 
sufficient  capacity  exists  to  treat  the 
proposed  K179  and  KlBO  wastes  that 
would  require  alternative  or  additional 
treatment.  Therefore,  we  are  proposing 
to  not  grant  a  national  capacity  variance 
for  these  wastes. 

Fiuther,  soil  and  debris  contaminated 
with  these  newly  identified  wastes  may 
be  subject  to  the  LDRs  (see  LDR 
Treatment  Standards  for  Soil  in  LDR 
Phase  IV  Final  Rule,  63  FR  28602,  May 
26, 1998;  40  CFR  268.45  Treatment 
Standards  for  Hazardous  Debris),  but  we 
believe  that  the  contaminated  soil  and 
debris,  if  any,  would  not  require 
substantial  commercial  treatment 
capacity.  There  are  no  data  showing 
such  contaminated  soil  and  debris  are 
ciurently  generated.  We  expect  that  the 
majority  of  contaminated  soil  and 
debris,  if  generated,  will  be  managed  on- 
site.  Therefore,  we  are  not  proposing  to 
grant  a  national  capacity  variance  for 
hazardous  soil  and  debris  contaminated 
with  these  wastes  covered  imder  this 
proposal. 

Based  on  the  RCRA  section  3007 
Survey  conducted  in  early  2000  (which 
collected  1998  data),  there  are  no  data 
showing  that  the  newly  proposed  wastes 
are  managed  by  undergroimd  injection 
wells.  Also,  based  on  the  2000  RCRA 
section  3007  Survey,  there  are  no  data 
showing  mixed  radioactive  wastes 
associated  with  the  proposed  listings. 
We  are  proposing  to  not  grant  a  national 
capacity  variance  for  imdergroiuid 
injected  wastes,  mixed  radioactive 
wastes  (i.e.,  radioactive  wastes  mixed 
with  K179  and  K180),  or  soil  and  debris 
contaminated  with  these  mixed 
radioactive  wastes,  if  such  wastes  are 
generated. 

Therefore,  we  propose  that  LDR 
treatment  standards  thus  become 
effective  when  the  listing 
determinations  become  effective  for  the 
wastes  covered  under  today's  rule.  This 
conforms  to  RCRA  section  3004(h)(1), 
which  indicates  that  land  disposal 
prohibitions  must  take  effect 
immediately  when  there  is  sufficient 
treatment  or  disposal  capacity  available 
for  the  wastes.  However,  we  may  need 
to  revise  capacity  analyses  or  capacity 
variance  decisions  if  final  listing 
determinations  are  changed  or  if  we 


receive  data  and  information  to  warrant 
any  revision. 

We  request  comments  on  the 
estimated  quantities  requiring 
alternative  treatment  and  information 
on  characteristics  of  the  affected  wastes, 
management  practices  for  these  wastes, 
and  available  treatment,  recovery  or 
disposal  capacity  for  the  wastes.  We 
also  request  comments  on  whether  any 
facility  uses  surface  impoimdment  or 
imderground  injection  to  manage  these 
wastes.  In  addition,  we  solicit 
comments  on  our  decision  not  to  grant 
a  national  capacity  variance  for  any  of  - 
the  affected  wastes.  We  will  consider  all 
available  data  and  information  provided 
during  the  public  comment  period  and 
revise  oiu  capacity  analysis  accordingly 
in  making  the  final  capacity 
determinations.  Please  note  that  the 
ultimate  vol\unes  of  wastes  estimated  to 
require  alternative  or  additional 
commercial  treatment  may  change  if  the 
final  listing  determinations  change. 
Should  this  ocoir,  we  will  revise  the 
capacity  analysis  accordingly. 

3.  What  Is  the  Available  Treatment 
Capacity  for  Other  Wastes  Subject  to 
Revised  UTS  and  F039  Standards? 

With  respect  to  the  revisions  to  the 
F039  and  UTS  lists,  as  discussed  earlier 
in  the  section  on  K179  and  K180 
treatment  standards,  we  are  proposing 
to  add  acrylamide  and  styrene  to  the  list 
of  regulated  constituents  in  F039  (40 
CFR  section  268.40).  We  are  also 
proposing  to  add  styrene  to  the  UTS 
table  (40  CFR  section  268.48). 
Acrylamide  is  ciurently  listed  in  the 
Appendix  Vm  of  part  261.  EPA  is 
proposing  to  add  styrene  in  the 
Appendix  VIII  as  discussed  in  the 
earlier  section  (Section  II).  We  have 
estimated  what  portion  of  the  F039  or 
characteristic  wastes  (which  require 
treatment  of  underlying  hazardous 
constituents  to  UTS  levels)  may  be 
required  to  meet  these  new  treatment 
standards.  We  request  comments  on  the 
estimates,  the  appropriate  means  of 
treatment  (if  necessary),  and  the 
sufficiency  of  available  treatment 
capacity  for  the  affected  wastes  by  the 
addition  of  these  constituents  to  ihe 
F039  and  UTS  lists. 

When  changing  the  treatment 
requirements  for  wastes  already  subject 
to  LDR  (including  F039  under  40  CFR 
261,31  and  characteristic  wastes  under 
40  CFR  261.24)  for  which  the  potential 
capacity  variance  periods  have  expired, 
EPA  no  longer  has  authority  to  use 
RCRA  section  3004(h)(2)  to  grant  a 
capacity  variance  to  these  wastes. 
However,  EPA  is  guided  by  the  overall 
objective  of  section  3004(h),  namely  that 
treatment  standards  which  best 
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accomplish  the  goal  of  RCRA  section 
3004(in)  (to  minimize  threats  posed  by 
land  disposal)  should  take  effect  as  soon 
as  possible,  consistent  with  availability 
of  treatment  capacity. 

We  expect  that  only  a  limited  quantity 
of  hazardous  waste  leachate,  if  any,  may 
be  generated  from  the  disposal  of  newly- 
proposed  K179  and  K180  wastes  and 
added  to  the  generation  of  leachates 
from  other  multiple  restricted  hazardous 
wastes  already  subject  to  LDR. 

For  the  amount  of  characteristic 
wastes  or  leachates  generated  from  those 
previously  regulated  hazardous  wastes 
that  would  be  subject  only  to  the  new 
treatment  standards  for  these 
constituents,  we  evaluated  the  imi verse 
of  wastes  that  might  be  impacted  by 
revisions  to  the  lists  of  regulated 
constituents  for  F039  and  UTS  based  on 
limited  information.  Based  on  1997 
Biennial  Report  data  and  some 
assumptions  of  waste  compositions  and 
their  potential  for  land  disposal,  we 
were  able  to  estimate  the  potential  need 
for  additional  treatment.  For  example, 
we  estimated  an  upper  bound  of  7,000 
tons  per  year  of  nonwastewaters  mixed 
with  otfier  waste  codes,  the  FD39 
leachate  from  which  would  be 
potentially  impacted  by  the  revision  to 
the  FD39  treatment  standards.  In  a 
similar  fashion,  we  estimated  that 
approximately -250,000  tons  per  year  of 
characteristic  nonwastewaters 
potentially  might  be  affected  by  the 
proposed  changes. 

Tnese  upper  oound  estimates  are  most 
likely  significantly  overstated  since  only 
a  portion  of  each  estimated  waste 
volume  may  contain  the  proposed 
additional  constituents  at 
concentrations  above  the  proposed  level 
specified  in  the  UTS  table  and  the  F039 
list.  The  estimates  assiune  that  these 
constituents  are  present  at  levels  above 
the  proposed  treatment  standards  in  all 
of  these  F039  and  characteristically 
hazardous  wastes  and  require 
alternative  treatment,  when  it  is  likely 
that  this  may  be  true  in  only  a  small 
subset  of  the  cases  (as  described  in  the 
Capacity  Background  Document). 
Furthermore,  EPA  does  not  anticipate 
that  waste  volumes  subject  to  treatment 
for  F039  or  characteristic  wastes  would 
significantly  increase  because  waste 
generators  already  are  required  to 
comply  with  the  treatment  requirements 
for  other  already  regulated  organic  or 
metal  constituents  that  may  be  present 
in  the  wastes.  The  volumes  of  wastes  for 
which  additional  treatment  is  needed 
solely  due  to  the  addition  of  these 
constituents  to  the  F039  and  UTS  lists 
are  therefore  expected  to  be  small.  See 
the  Capacity  Background  Document  for 
detailed  analysis. 


Even  if  we  have  underestimated  the 
projected  volume  of  wastes  requiring 
treatment,  we  believe  that  there  still 
would  be  no  shortage  of  treatment 
capacity.  Based  on  data  submittals  in 
the  early  1990's  and  1997  BRS  data, 
EPA  has  estimated  that  at  least  34 
million  tons  per  year  of  commercial 
wastewater  treatment  capacity  are 
available,  and  approximately  1.6  million 
tons  per  year  of  liquid,  sludge,  and  solid 
commercial  combustion  capacity  are 
available.  Also,  as  discussed  earlier  in 
this  section,  there  are  seven  million  tons 
of  available  stabilization  capacity.  These 
are  well  above  the  quantities  of  F039  or 
characteristic  wastes  potentially 
reqiiiring  treatment  for  the  proposed 
additional  constituents  even  under  the 
conservative  screening  ass\imptions 
described  above.  Therefore,  we  are 
proposing  a  decision  not  to  delay  the 
efiiective  date  for  adding  these 
constituents  to  the  lists  of  constituents 
for  F039  and  UTS. 

We  request  comments  on  our 
proposed  decision  to  not  delay  the 
effective  date  for  adding  these 
constituents  to  the  lists  of  constituents 
for  F039  and  UTS.  We  request  data  on 
the  annual  generation  voliunes  and 
characteristics  of  wastes  affected  by  the 
proposed  changes  to  UTS  and  F039  in 
wastewater  and  nonwastewater  forms  (if 
any),  and  the  current  and  planned 
management  practices  for  the  wastes, 
waste  mixtures,  and  treatment  residuals. 
We  also  request  data  on  the  current 
treatment  or  recovery  capacity  available 
for  treating  the  affected  wastes. 

Vn.  State  Authority  and  Compliance 

A.  How  Are  States  Authorized  Under 
RCRA? 

Under  section  3006  of  RCRA,  EPA 
may  authorize  qualified  States  to 
administer  and  enforce  the  RCRA 
hazardous  waste  program  within  the 
State.  (See  40  CFR  Part  271  for  the 
standards  and  requirements  for 
authorization.)  Following  authorization, 
EPA  retains  enforcement  authority 
imder  sections  3007,  3008.  3013,  and 
7003  of  RCRA,  although  authorized 
States  have  primary  enftHt»ment 
responsibility. 

Before  the  Hazardous  and  Solid  Waste 
Amendments  of  1984  (HSWA)  amended 
RCRA,  a  State  with  final  authorization 
administered  its  hazardous  waste 
program  entirely  in  lieu  of  the  Federal 
program  in  that  State.  The  Federal 
requirements  no  longer  applied  in  the 
authorized  State,  and  EPA  could  not 
issue  permits  for  any  facilities  located  in 
the  State  with  permitting  authorization. 
When  new,  more  stringent  Federal 
requirements  were  promulgated  or 


enacted,  the  State  was  obligated  to  enact 
equivalent  authority  within  specified 
time-frames.  New  Federal  requirements 
did  not  take  effect  in  an  authorized  State 
until  the  State  adopted  the  requirements 
as  State  law. 

By  contrast,  under  section  3006(g)  of 
RCRA,  42  U.S.C.  6926(g),  new 
requirements  and  prohibitions  imposed 
by  the  HSWA  (including  the  hazardous 
waste  listings  finalized  in  this  notice) 
take  effect  in  authorized  States  at  the 
same  time  that  they  take  effect  in  non- 
authorized  States.  While  States  must 
still  adopt  HSWA-related  provisions  as 
State  law  to  retain  final  authorization, 
EPA  is  directed  to  implement  those 
requirements  and  prohibitions  in 
authorized  States,  including  the 
issuance  of  permits,  until  the  State  is 
granted  authorization  to  do  so. 

Authorized  States  are  required  to 
modify  their  programs  only  when  EPA 
promiilgates  Federal  standards  that  are 
more  stringent  or  broader  in  scope  than 
existing  Federal  standards.  Section  3009 
of  RCRA  allows  States  to  impose 
standards  more  stringent  than  those  in 
the  Federal  program.  See  also  40  CFR 
271.1(1).  For  those  Federal  program 
changes,  both  HSWA  and  non-HSWA, 
that  are  less  stringent  or  reduce  the 
scope  of  the  Federal  program.  States  are 
not  required  to  modify  their  programs. 
Less  stringent  regulations,  both  HSWA 
and  non-HSWA,  do  not  go  into  effect  in 
authorized  States  until  those  States 
adopt  them  and  are  authorized  to 
implement  them. 

B.  How  Would  This  Rule  Affect  State 
Authorization? 

We  are  proposing  today's  rule 
pursuant  to  HSWA  authority.  The 
listing  of  the  new  K-wastes  is 
promulgated  pursuant  to  RCRA  section 
3001(e)(2),  a  HSWA  provision. 
Therefore,  we  are  adding  this  rule  to 
Table  1  in  40  CFR  271. l(j),  which 
identifies  the  Federal  program 
requirements  that  are  promulgated 
pursuant  to  HSWA  and  take  effect  in  all 
States,  regardless  of  their  authorization 
status.  The  land  disposal  restrictions  for 
these  wastes  are  promulgated  pursuant 
to  RCRA  section  3004(g)  and  (m),  also 
HSWA  provisions.  Table  2  in  40  CFR 
271.1(j)  is  modified  to  indicate  that 
these  requirements  are  self- 
implementing.  States  may  apply  for 
either  interim  or  final  authorization  for 
the  HSWA  provisions  in  40  CFR 
271. l(j),  as  discussed  below.  Until  the 
States  receive  authorization  for  these 
more  stringent  HSWA  provisions,  EPA 
would  implement  them. 

A  State  submitting  a  program 
modification  for  the  portions  of  this 
proposed  rule  promiilgated  pursuant  to 
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HSWA  authority  could  apply  to  receive 
either  interim  authorization  under 
RCRA  section  3006(g)  or  final 
authorization  under  3006(b),  if  the  State 
requirements  are,  respectively, 
substantially  equivalent  or  equivalent  to 
EPA's  requirements.  States  can  only 
receive  final  authorization  for  program 
modifications  implementing  non-HSWA 
requirements.  The  procedures  and 
schedule  for  final  authorization  of  State 
program  modifications  are  described  in 
40  CFR  271.21.  It  should  be  noted  that 
all  HSWA  interim  authorizations  are 
currently  scheduled  to  expire  on 
January  1,  2003  (see  57  FR  60129, 
February  18, 1992). 

Section  271.21(e)(2)  of  EPA's  State 
authorization  regulations  (40  CFR  part 
271)  requires  that  States  vfiih  final 
authorization  modify  their  programs  to 
reflect  Federal  program,  changes  and 
submit  the  modifications  to  EPA  for 
approval.  The  deadline  by  which  the 
States  would  need  to  modify  their 
programs  to  adopt  this  proposed 
regulation  is  determined  by  the  date  of 
promulgation  of  a  final  rule  in 
accordance  with  section  271.21(e)(2). 
Table  1  at  40  CFR  271.1  is  amended 
accordingly.  Once  EPA  approves  the 
modification,  the  State  requirements 
would  become  RCRA  Subtitie  C 
requirements. 

States  with  authorized  RCRA 
programs  already  may  have  regulations 
similar  to  those  in  this  proposed  rule. 
These  State  regulations  have  not  been 
assessed  against  the  Federal  regulations 
being  finalized  to  determine  whether 
they  meet  the  tests  for  authorization. 
Thus,  a  State  would  not  be  authorized 
to  implement  these  regulations  as  RCRA 
requirements  imtil  State  program 
modifications  are  submitted  to  EPA  and 
approved,  piu-suant  to  40  CFR  271.21. 
Of  course.  States  with  existing 
regulations  that  are  more  stringent  than 
or  broader  in  scope  than  ciurent  Federal 
regulations  may  continue  to  administer 
and  enforce  their  regulations  as  a  matter 
of  State  law.  In  implementing  the 
HSWA  requirements,  EPA  will  work 
with  the  States  under  agreements  to 
avoid  duplication  of  effort. 

C.  Who  Would  Need  to  Notify  EPA  That 
They  Have  a  Hazardous  Waste? 

Under  RCRA  Section  3010,  the 
Administrator  may  require  all  persons 
who  handle  hazardous  wastes  to  notify 
EIPA  of  their  hazardous  waste 
management  activities  within  90  days 
after  the  wastes  are  identified  or  listed 
as  hazardous.  This  requirement  may  be 
applied  even  to  those  generators, 
transporters,  and  treatment,  storage,  and 
disposal  facilities  (TSDFs)  that  have 
previously  notified  EPA  with  respect  to 


the  management  of  other  hazardous 
wastes.  The  Agency  is  proposing  to 
waive  this  notification  requirement  for 
persons  who  handle  wastes  that  are 
covered  by  today's  listings  and  have 
already  (1)  notified  EPA  that  they 
manage  other  hazardous  wastes,  and  (2) 
received  an  EPA  identification  number. 
However,  any  person  who  generates, 
transports,  treats,  stores,  or  disposes  of 
these  wastes  and  has  not  previously 
received  an  EPA  identification  nimiber 
would  need  to  obtain  an  identification 
number  pursuant  to  40  CFR  262.12  to 
generate,  transport,  treat,  store,  or 
dispose  of  these  hazardous  wastes  90 
days  after  the  effective  date. 

D.  What  Would  Generators  and 
Transporters  Have  to  Do? 

Once  a  final  rule  is  promulgated, 
persons  that  generate  newly  identified 
hazardous  wastes  may  be  required  to 
obtain  an  EPA  identification  number  if 
they  do  not  already  have  one  (as 
discussed  above).  In  order  to  be  able  to 
generate  or  transport  these  wastes  after 
the  effective  date  of  this  nde,  generators 
of  the  wastes  listed  today  would  be 
subject  to  the  generator  requirements  set 
forth  in  40  CFR  part  262.  These 
requirements  include  standards  for 
hazardous  waste  determination  (40  CFR 
262.11),  compliance  with  the  manifest 
(40  CFR  262.20  to  262.23),  pretitinsport 
procedures  (40  CFR  262.30  to  262.34), 
generator  accumulation  (40  CFR 
262.34),  record  keeping  and  reporting 
(40  CFR  262.40  to  262.44),  and  import/ 
export  procedures  (40  CFR  262.50  to 
262.60).  The  generator  accumulation 
provisions  of  40  CFR  262.34  allow 
generators  to  accumulate  hazardous 
wastes  without  obtaining  interim  status 
or  a  permit  only  in  units  that  are 
container  storage  luiits  or  tank  systems. 
These  existing  regulations  also  place  a 
limit  on  the  maximum  amoimt  of  time 
that  wastes  can  be  acciunulated  in  these 
units.  If,  however,  the  wastes  covered  in 
today's  proposed  rule  are  managed  in 
units  that  are  not  tank  systems  or 
containers,  then  these  units  would  be 
subject  to  the  permitting  requirements 
of  40  CFR  parts  264  and  265,  and  the 
generator  is  required  to  obtain  interim 
status  and  seek  a  permit  (or  modify 
interim  status  or  a  permit,  as 
appropriate).  Also,  current  regidations 
require  that  persons  who  transport 
newly  identified  hazardous  wastes  to 
obtain  an  EPA  identification  nimiber  as 
described  above;  such  transporters  will 
be  subject  to  the  transporter 
requirements  set  forth  in  40  CFR  part 
263. 


E.  Which  Facilities  Would  Be  Subject  to 
Permitting? 

1.  Facilities  Newly  Subject  to  RCRA 
Permit  Requirements 

Facilities  that  tr^at,  store,  or  dispose 
of  wastes  that  are  subject  to  RCRA 
regulation  for  the  first  time  by  this 
proposed  rule  (that  is,  facilities  that 
have  not  previously  received  a  permit 
piusuant  to  Section  3005  of  RCRA  and 
are  not  ciurentiy  operating  pursuant  to 
interim  status),  could  be  eligible  for 
interim  status  (see  section 
3005(e)(l)(A)(ii)  of  RCRA].  To  obtain 
interim  status  based  on  treatment, 
storage,  or  disposal  of  such  newly 
identified  wastes,  eligible  facilities 
would  be  required  to  comply  with  40 
CFR  270.70(a)  and  270.10(e)  by 
providing  notice  imder  section  3010  and 
submitting  a  Part  A  permit  application 
no  later  than  6  months  after  date  of 
publication  of  the  final  rule.  Such 
facilities  would  be  subject  to  regidation 
under  40  CFR  part  265  until  a  permit  is 
issued. 

In  addition,  under  Section  3005(e)(3) 
and  40  CFR  270.73(d),  not  later  than  6 
months  after  date  of  publication  of  the 
final  rule,  land  disposal  facilities  newly 
qualifying  for  interim  status  under 
section  3005(e)(l)(A)(ii)  would  also 
need  to  submit  a  Part  B  permit 
application  and  certify  that  the  facility 
is  in  compliance  with  all  applicable 
groundwater  monitoring  and  financial 
responsibility  requirements.  If  the 
facility  fails  to  submit  these 
certifications  and  a  permit  application, 
then  interim  status  would  terminate  on 
that  date. 

2.  Existing  Interim  Status  Facilities 

Pursuant  to  40  CFR  270.72(a)(1),  all 
existing  hazardotis  waste  management 
facilities  (as  defined  in  40  CFR  270.2) 
that  treat,  store,  or  dispose  of  the  newly 
identified  hazardous  wastes  and  are 
currentiy  operating  pursuant  to  interim 
status  imder  section  3005(e)  of  RCRA, 
would  need  to  file  an  amended  Part  A 
permit  application  with  EPA  no  later 
than  six  months  after  date  of  publication 
of  a  final  rule.  By  doing  this,  the  facility 
could  continue  managing  the  newly 
listed  wastes.  If  the  facility  fails  to  file 
an  amended  Part  A  application  by  that 
date,  the  facility  would  not  receive 
interim  status  for  management  of  the 
newly  listed  hazardous  wastes  and  may 
not  manage  those  wastes  until  the 
facility  receives  either  a  permit  or  a 
change  in  interim  status  allowing  such 
activity  (40  CFR  270.10(g)). 

3.  Permitted  Facilities 

Facilities  that  already  have  RCRA 
permits  would  need  to  request  permit 
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modifications  if  they  want  to  continue 
managing  newly  listed  wastes  (see  40 
CFR  270.42(g)).  This  provision  states 
that  a  pennittee  may  continue  managing 
the  newly  listed  wastes  by  following 
certain  requirements,  including 
submitting  a  Class  1  permit 
modification  request  by  the  date  on 
which  the  waste  or  unit  becomes  subject 
to  the  new  regulatory  requirements  (i.e., 
the  effective  date  of  a  final  rule), 
complying  with  the  applicable 
standards  of  40  CFR  parts  265  and  266 
and  submitting  a  Class  2  or  3  permit 
modification  request  within  180  days  of 
the  effective  date. 

Generally,  a  Class  2  modification  is 
appropriate  if  the  newly  listed  wastes 
wiU  be  managed  in  existing  permitted 
units  or  in  newly  regulated  tank  or 
container  imits  and  will  not  require 
additional  or  different  management 
practices  than  those  authorized  in  the 
permit.  Please  note  that  under  this 
proposal,  liquids  managed  in  tanks  or 
containers  would  only  become  newly 
listed  waste  if  they  meet  the  listing 
description  for  constituent 
concentration  levels  and  if  they  are  not 
managed  solely  in  tanks  and  containers 
and  then  discharged  directly  from  a 
POTW  or  centrahzed  wastewater 
treatment  facility.  A  Class  2 
modification  requires  the  facility  owner 
to  [Hovide  public  notice  of  the 
modification  request,  a  60-day  public 
comment  period,  and  an  infonnal 
meeting  between  the  owner  and  the 
public  within  the  60-day  period.  The 
Class  2  process  includes  a  "defeult 
provision,"  which  provides  that  if  the 
Agency  does  not  reach  a  decision  within 
120  days,  the  modification  is 
automatically  authorized  for  180  days.  If 
the  Agency  does  not  reach  a  decision  by 
the  end  of  that  period,  the  modification 
is  permanently  authorized  (see  40  CFR 
27D.42(b)). 

A  Class  3  modification  is  generally 
appropriate  if  management  of  the  newly 
listed  wastes  requires  additional  or 
different  management  practices  than 
those  authorized  in  the  permit  or  if 
newly  regulated  land-based  units  are 
involved.  The  initial  public  notification 
and  public  meeting  requirements  are  the 
same  as  for  Class  2  modifications. 
However,  after  the  end  of  the  60-day 
public  comment  period,  the  Agency  will 
grant  or  deny  the  permit  modification 
request  according  to  the  more  extensive 
procediuBS  of  40  CFR  part  124.  There  is 
no  default  provision  for  Class  3 
modifications  (see  40  CFR  270.42(c)). 

Under  40  CFR  270.42(g)(l)(v),  for 
newly  regulated  land  disposal  units, 
permitted  facilities  must  certify  that  the 
focility  is  in  comphance  with  all 
applicable  40  CFR  Part  265  groundwater 


monitoring  and  financial  responsibility 
requirements  no  later  than  6  months 
after  the  date  of  publication  of  a  final 
rule.  If  the  facility  fails  to  submit  these 
certifications,  authority  to  manage  the 
newly  listed  wastes  under  40  CFR 
270.42(g)  will  terminate  on  that  date. 

For  states  which  have  not  yet  picked 
up  the  permit  modification  tables  of  40 
CFR  270.42,  "major"  and  "minor" 
permit  modifications  should  be  applied 
as  appropriate  to  the  permit 
modification  request. 

4.  Units 

Units  in  which  newly  identified 
hazardous  wastes  are  generated  or 
managed  would  be  subject  to  all 
applicable  requirements  of  40  CFR  part 
264  for  permitted  facilities  or  40  CFR 
part  265  for  interim  status  facilities, 
unless  the  luiit  is  excluded  from  such 
permitting  by  other  provisions,  such  as 
the  wastewater  treatment  tank 
exclusions  (40  CFR  264.1(g)(6)  and 
265.1(c)(10))  and  the  product  storage 
tank  exclusion  (40  CFR  261.4(c)). 
Examples  of  units  to  which  these 
excliuions  could  never  apply  include 
landfills,  waste  piles,  incinerators,  and 
any  other  miscellimeous  units  in  which 
these  wastes  may  be  generated  or 
managed. 

5.  Closure 

All  units  in  which  newly  identified 
hazardous  wastes  are  treated,  stored,  or 
disposed  after  the  effective  date  of  this 
regulation  that  are  not  excluded  from 
the  reqiiirements  of  40  CFR  parts  264 
and  265  would  be  subject  to  both  the 
general  closure  and  post-closure 
requirements  of  subpart  G  of  40  CFR 
parts  264  and  265  and  the  unit-specific 
closure  requirements  set  forth  in  the 
apphcable  unit  technical  standards 
subpart  of  40  CFR  part  264  or  265  (e.g., 
Subpart  N  for  landfill  units).  In 
addition,  EPA  promidgated  a  final  rule 
that  allows,  imder  limited 
circumstances,  regulated  landfills  or 
surface  impoundments  to  cease 
managing  hazardous  waste,  but  to  delay 
Subtitle  C  closiu«  to  allow  the  unit  to 
continue  to  manage  nonhazardous  waste 
for  a  period  of  time  prior  to  closure  of 
the  unit  (see  54  FR  33376,  August  14, 
1989).  Units  for  which  closure  is 
delayed  continue  to  be  subject  to  all 
applicable  40  CFR  parts  264  and  265 
requirements.  Dates  and  procedures  for 
submittal  of  necessary  demonstrations, 
permit  applications,  and  revised 
appUcations  are  detailed  in  40  CFR 
264.113(c)  through  (e)  and  265.113(c) 
through  (e). 


Vm.  CERCLA  Designation  and 
Reportable  Quantities 

A.  What  Is  the  Relationship  Between 
RCRA  and  CERCLA? 

CERCLA  (Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980)  defines  the  term  "hazardous 
substance"  to  include  RCRA  listed  and 
characteristic  hazardous  wastes.  When 
EPA  adds  a  hazardous  waste  under 
RCRA,  the  Agency  also  will  add  the 
waste  to  its  list  of  CERCLA  hazardous 
substances.  EPA  establishes  a  reportable 
quantity,  or  RQ,  for  each  CERCLA 
hazardous  substance.  EPA  provides  a 
list  of  the  CERCLA  hazardous 
substances  along  with  their  RQs  in 
Table  302.4  at  40  CFR  302.4.  If  you  are 
the  person  in  charge  of  a  vessel  or 
facility  that  releases  a  CERCLA 
hazardous  substance  in  an  amount  that 
equals  or  exceeds  its  RQ,  then  you  must 
report  that  release  to  the  National 
Response  Center  (NRC)  pursuant  to 
CERCLA  Section  103.  You  also  may 
have  to  notify  State  and  local 
authorities. 

fl.  How  Does  EPA  Determine  Reportable 
Quantities? 

Under  CERCLA,  all  new  hazardous 
substances  automatically  have  a 
statutory  one-pound  RQ.  EPA  adjusts 
the  RQ  of  a  newly  added  hazardous 
substance  based  on  an  evaluation  of  its 
intrinsic  physical,  chemical,  and  toxic 
properties.  These  intrinsic  properties — 
called  "primary  criteria" — are  aquatic 
toxicity,  mammalian  toxicity  (oral, 
dermal,  and  inhalation),  ignitability, 
reactivity,  chronic  toxicity,  and 
potential  carcinogenicity.  EPA  evaluates 
the  data  for  a  hazardous  substance  for 
each  primary  criterion.  To  adjust  the 
RQs,  EPA  ranks  each  criterion  on  a  scale 
that  corresponds  to  an  RQ  value  of  1, 10. 
100, 1,000,  or  5,000  poimds.  For  each 
criterion,  EPA  establishes  a  tentative 
RQ.  A  hazardous  substance  may  receive 
several  tentative  RQ  values  based  on  its 
particular  intrinsic  properties.  The 
lowest  of  the  tentative  RQs  becomes  the 
"primary  criteria  RQ"  for  that 
substance. 

After  the  primary  criteria  RQs  are 
assigned,  EPA  further  evaluates 
substances  for  their  susceptibility  to 
certain  degradative  processes.  These  are 
secondary  adjustment  criteria.  The 
natiu^  degradative  processes  are 
biodegradation,  hydrolysis,  and 
photolysis  (BHP).  If  a  hazardous 
substance,  when  released  into  the 
environment,  degrades  rapidly  to  a  less 
hazardous  form  by  one  or  more  of  the 
BHP  processes,  EPA  generally  raises  its 
RQ  (as  determined  by  the  primary  RQ 
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adjustment  criteria)  by  one  level. 
Conversely,  if  a  hazardous  substance 
degrades  to  a  more  hazardous  product 
after  its  release,  EPA  assigns  an  RQ  to 
the  original  substance  equal  to  the  RQ 
for  the  more  hazardous  substance. 

The  standard  methodology  used  to 
adjust  the  RQs  for  RCRA  hazardous 
waste  streams  differs  from  the 
methodology  applied  to  individual 
hazardous  substances.  The  procedure 
for  assigning  RQs  to  RCRA  waste 
streams  is  based  on  the  results  of  an 
analysis  of  the  hazardous  constituents  of 
the  waste  streams.  The  constituents  of 
each  RCRA  hazardous  waste  stream  are    . 
identified  in  40  CFR  part  261,  Appendix 
Vn.  EPA  first  determines  an  RQ  for  each 
hazardous  constituent  within  the  waste 
stream  using  the  methodology  described 
above.  The  lowest  RQ  value  of  these 
constituents  becomes  the  adjusted  RQ 
for  the  waste  stream.  When  there  are 
hazardous  constituents  of  a  RCRA  waste 
stream  that  are  not  CERCLA  hazardous 
substances,  the  Agency  develops  an  RQ, 
called  a  "reference  RQ,"  for  these 
constituents  in  order  to  assign  an 
appropriate  RQ  to  the  waste  stream  (see 
48  FR  23565,  May  25, 1983).  hi  other 
words,  the  Agency  derives  the  RQ  for 
waste  streams  based  on  the  lowest  RQ 
of  all  of  the  hazardous  constituents, 
regardless  of  whether  they  are  CERCLA 
hazardous  substances. 

C.  Is  EPA  Proposing  to  Adjust  the 
Statutory  One  Pound  RQfor  These 
Wastes? 

In  today's  proposed  rule,  EPA  is 
proposing  to  assign  100-poimd  adjusted 
RQs  to  the  K179  and  K180  wastes.  The 
RQs  for  each  of  the  constituents 
contained  in  the  two  proposed  wastes 
are  presented  in  the  table  below.** 

Table  Vlll.C-1  .—Proposed  RQs 
FOR  Constituents  Identified  in 
K179  AND  K1 80  Wastes 


Constituents  in  K179  &  K180 
waste  streams 


Acrylonitrile  

Acrylamide 

Antimony , 

N-butyl  alcohol 

Methylene  chloride 
(dichloromethane)  .. 

Fomialdehyde 

Ethylbenzene  

Methyl  isotxjtyl  ketone 


Constituent 

RQ  (lbs.) 

(40  CFR 

302.4) 


100 
5000 
5000 
5000 

1000 

100 

1000 

5000 


<s  We  are  considering  an  alternative  proposal  not 
to  list  paint  manufacturing  waste  liquids  (see 
Section  IV.D).  If  we  do  not  list  wastes  under  K180, 
then  there  would  be  no  need  to  promulgate  adjusted 
RQs  for  the  following  constituents:  n-butyl  alcohol, 
methylene  chloride,  formaldehyde,  ethylbenzene, 
styrene,  toluene,  and  xylene. 


Table  VIII.C-1  .—Proposed  RQs 
for  constituents  identified  in 
K179  AND  K180  Wastes— Contin- 
ued 


Constituents  in  K179  &  K180 
waste  streams 

Constituent 

RQ  (lbs.) 

(40  CFR 

302.4) 

Methyl  methacrylate  

1000 

Styrene  

Toluene 

Xylene 

1000 
1000 
1000 

D.  How  Would  a  Concentration-Based 
Hazardous  Waste  Listing  Approach 
Relate  to  My  Reporting  Obligations 
Under  CERCLA?  Whgn  Would  I  Need  To 
Report  a  Release  of  These  Wastes  Under 
CERCLA? 

Today's  proposed  hazardous  waste 
listings  are  based  on  the  concentrations 
of  the  hazardous  constituents  in  the 
wastes.  Adjusted  RQs  of  100  poimds  are 
being  proposed  for  these  wastes  based 
on  the  lowest  RQ  of  the  hazardous 
constituents  in  the  wastes.  Notification 
is  required  under  CERCLA  when  wastes 
meeting  the  listing  descriptions  are 
released  into  the  environment  in  a 
quantity  that  equals  or  exceeds  the  RQ 
for  the  waste. 

For  CERCLA  reporting  purposes,  the 
Clean  Water  Act  mixtiue  rule  (40  CFR 
302.6)  applies  to  releases  of  these  wastes 
when  the  quantity  (or  concentrations)  of 
all  of  the  hazardous  constituents  in  the 
waste  are  known.  In  such  a  case, 
notification  is  required  where  an 
amoimt  of  waste  is  released  that 
contains  an  RQ  or  more  of  any 
hazardous  substance  contained  in  the 
waste.  When  the  quantity  (or 
concentration)  of  one  or  more  of  the 
hazardous  constituents  is  not  known, 
notification  is  required  when  the 
quantity  of  waste  released  equals  or 
exceeds  the  RQ  for  the  waste  stream. 

Although  today's  proposed  hazardous 
waste  listings  are  based  on  the 
concentrations  of  the  hazardous 
constituents  in  the  wastes,  the  Agency 
recognizes  that  it  may  not  be  necessary 
for  a  generator  of  these  wastes  to  learn 
the  concentrations  of  every  hazardous 
constituent  in  the  wastes  in  order  to        , 
determine  whether  one  of  the  listing 
descriptions  applies.  This  is  because  a 
waste  stream  need  exceed  only  one  of 
the  constituent-specific  regulatory  levels 
to  meet  one  of  the  listing  descriptions. 
Moreover,  many  generators,  after  testing 
their  waste  streams  initially,  may  use 
knowledge  of  the  waste,  or  of  the 
process  generating  the  waste,  to 
determine  that  their  waste  is  or  is  not 
hazardous  under  40  CFR  262.11. 
Today's  proposed  rule  requires 


sampling  and  analysis  only  for  large- 
volume  generators  of  the  proposed 
waste  streams.  Therefore,  many  smaller 
generators  may  not  know  the 
concentrations  of  the  constituents  in 
their  wastes.  For  these  reasons,  EPA 
believes  that  many,  if  not  a  majority,  of 
the  generators  of  these  wastes  may  not 
know  the  concentrations  of  every 
constituent  in  these  wastes,  and  may 
not,  therefore,  be  able  to  apply  the 
mixture  rule. 

E.  How  Would  I  Report  a  Release? 

To  report  a  release  of  proposed  K179 
or  K180  (or  any  other  CERCLA 
hazardous  substance)  that  equals  or 
exceeds  its  RQ,  you  would  need  to 
immediately  notify  the  National 
Response  Center  (NRC)  as  soon  as  you 
have  knowledge  of  that  release.  The  toll- 
free  telephone  number  of  the  NRC  is  1- 
800-424-8802;  in  the  Washington,  DC. 
metropolitan  area,  the  number  is  (202) 
267-2675. 

You  could  also  need  to  notify  State 
and  local  authorities.  The  Emergency 
Planning  and  Community  Right-to- 
Know  Act  (EPCRA)  requires  that  owners 
and  operators  of  certain  facilities  report 
releases  of  CERCLA  hazardous 
substances  and  EPCRA  extremely 
hazardous  substances  (see  list  in  40  CFR 
part  355,  appendix  A)  to  State  and  local 
authorities.  After  the  release  of  an  RQ  or 
more  of  any  of  those  substances,  you 
must  report  immediately  to  the 
commimity  emergency  coordinator  of 
the  local  emergency  planning  conunittee 
for  any  area  likely  to  be  affected  by  the 
release,  and  to  the  State  emergency 
response  commission  of  any  State  likely 
to  be  affected  by  the  release. 

F.  What  Is  the  Statutory  Authority  for 
This  Program? 

Section  101(14)  of  CERCLA  defines 
the  term  hazardous  substance  by 
referring  to  substances  listed  under 
several  other  enviroiunental  statutes,  as 
well  as  those  substances  that  EPA 
designates  as  hazardous  under  CERCLA 
section  102(a).  In  particular,  CERCLA 
section  101(14)(C)  defines  the  term 
hazardous  substance  to  include  "any 
hazardous  waste  having  the 
characteristics  identified  under  or  listed 
pursuant  to  section  3001  of  the  Solid 
Waste  Disposal  Act."  CERCLA  section 
102(a)  gives  EPA  authority  to  establish 
RQs  for  CERCLA  hazardous  substances. 
CERCLA  section  103(a)  requires  any 
person  in  charge  of  a  vessel  or  fecility 
that  releases  a  CiERCLA  hazardous 
substance  in  an  amount  equal  to  or 
greater  than  its  RQ  to  report  the  release 
immediately  to  the  federal  government. 
EPCRA  section  304  requires  owners  or 
operators  of  certain  facilities  to  re[>ort 
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releases  of  CERCLA  hazardous 
substances  and  EPCRA  extremely 
hazardous  substances  to  State  and  local 
authorities. 

G.  How  Can  I  Influence  EPA 's  Thinking 
on  Regulating  Kl  79  and  K180  Under 
CERCLA? 

In  developing  this  proposal,  EPA  tried 
to  address  the  concerns  of  all  our 
stakeholders.  Yoiu^  comments  will  help 
us  to  improve  this  proposal.  We  invite 
you  to  provide  your  views  on  this 
proposal  and  how  it  may  affect  you.  We 
also  are  interested  in  receiving  any 
comments  that  you  have  on  the 
information  provided  in  Table  VIII.C-l, 
including  the  hazardous  constituents 
identified  for  proposed  K179  and  K180 
and  the  maximum  observed 
concentrations  for  each  constituent. 

IX.  Analytical  And  Regulatory 
Requirements 

A.  Is  This  a  Significant  Regulatory 
Action  Under  Executive  Order  12866? 

Under  Executive  Order  12866,  EPA 
must  determine  whether  a  regulatory 
action  is  significant  and,  therefore, 
subject  to  comprehensive  review  by  the 
Office  of  Management  and  Budget 
(OMB),  and  the  other  provisions  of  the 
Executive  Order.  A  significant 
regulatory  action  is  defined  by  the  Order 
as  one  that  may: 

(1)  Have  an  annual  effect  on  the  economy 
of  $100  million  or  more  or  adversely  affect 
in  a  material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition,  jobs, 
the  environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken  or 
planned  by  another  agency; 

(3)  Materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  rights  and  obligations  or 
recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the  President's 
priorities,  or  the  principles  set  forth  in 
Executive  Order  12866. 

OMB  has  determined  that  today's 
proposed  rule  is  a  "significant 
regulatory  action,"  because  it  may  raise 
novel  legal  or  policy  issues.  As  such, 
this  action  was  submitted  to  OMB  for 
review.  Changes  made  in  response  to 
OMB  suggestions  or  recommendations 
will  be  documented  in  the  public 
record. 

Based  on  the  results  of  o\ir  economic 
analysis  of  the  proposed  rule,  we 
believe  that  the  aimual  economic  effects 
of  this  proposed  rule  do  not  meet  the 
requirements  for  an  economically 
si^iificant  regulatory  action  (see  point 
one  above).  On  the  national  level,  the 


aimual  compliance  costs  of  this  rule,  as 
proposed,  are  estimated  to  be  less  than 
$100  million.  We  are  unable  to  quantify 
the  benefits  of  the  proposed  rule,  but 
anticipate  that  such  benefits  would  also 
be  less  than  $100  million.  Furthermore, 
we  do  not  expect  this  proposed  rule  to 
adversely  affect,  in  a  material  way,  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  govenmients  or 
communities. 

We  have  prepared  two  economic 
support  documents  for  this  proposed 
action.  These  are:  Economic  Assessment 
for  the  Proposed  Concentration-Based 
Listing  of  Wastewaters  and  Non- 
Wastewaters  from  the  Production  of 
Paints  and  Coatings,  and.  Regulatory 
Flexibility  Screening  Analysis  for  the 
Proposed  Concentration-Based  Listing 
of  Wastewaters  and  Non- Wastewaters 
from  the  Production  of  Paints  and 
Coatings.  The  Economic  Assessment 
addresses,  among  other  elements, 
compliance  costs  to  the  regulated 
community,  industry  economic  impacts, 
quabtative  benefits,  children's  health, 
unfunded  mandates,  regulatory  takings, 
federalism,  and  environmental  justice. 
The  Regulatory  Flexibility  Screening 
Analysis  (RFSA)  examines  impacts  to 
small  entities  that  may  result  from  this 
action,  as  proposed.  These  analyses 
cover  not  only  the  impacts  on  the  paint 
industry,  but  also  the  potential  impacts 
on  land  disposal  facilities  that  have 
disposed  of  the  wastes  considered  in 
this  rulemaking.  Because  of  the 
proposed  listing,  leachate  from  these 
landfills  may  be  hazardous  under  the 
Derived-from  Riile.  Also,  when  the 
leachate  from  these  two  wastes  mixes 
with  leachate  firom  other  wastes 
disposed  in  these  landfills  the  entire 
leachate  quantity  may  be  considered 
hazardous  imder  the  Mixture  Rule.  A 
summary  of  findings  fi'om  this 
Economic  Assessment  is  presented 
directly  below.  The  RFSA  is 
simimarized  in  Part  B  of  this  Section. 
The  complete  Economic  Assessment 
and  RFSA  documents  are  available  in 
the  RCRA  docket  established  for  this 
action. 

■  Paint  manufacturers  produce 
varnishes,  lacquers,  enamels  and 
shellac,  putties,  wood  fillers  and  sealers, 
paint  and  varnish  removers,  paint  and 
brush  cleaners,  and  allied  products.  The 
products  are  produced  for  four  end-use 
markets:  architectiual  coatings,  product 
finishes  for  original  equipment 
manufacturers,  special  purpose 
coatings,  and  allied  paint  products. 
According  to  Census  data-for  1997  there 
are  approximately  1 ,495  facilities  in 
operation  in  the  U.S.,  owned  by  1,206 


different  companies.  Total  production  is 
estimated  to  range  from  1.2  billion  and 
1.5  billion  gallons  per  year  between 
1992  and  1998,  with  a  total  product 
value  of  $17.2  billion  in  1998.  This 
industry  segmentation  includes  all 
facilities  identified  in  Standard 
Identification  Classification  (SIC)  2851 
and  imder  the  North  American 
Industrial  Classification  (NAICS)  code 
325510;  this  includes  some 
manufacturers  Of  miscellaneous  allied 
paint  products  which  will  not  be 
impacted  by  the  proposed  rule. 

Approximately  1,146,  or  95  percent  of 
the  paint  manufacturing  companies  in 
the  U.S.  are  estimated  to  be  small 
according  to  the  Small  Business 
Administration  (SBA)  definition  for 
small  (fewer  than  500  employees)  based 
on  corporate  level  data/*^  Many  of  these 
facilities  (and  companies)  are  very 
small,  with  fewer  than  ten  full-time 
employees. 

While  the  Census  of  Manufactiirers 
identifies  1,495  facilities,  not  all  of  these 
facilities  are  actually  paint 
manufacturers  potentially  affected  by 
the  proposed  waste  listing.  The  Agency 
has  estimated,  using  a  RCRA  3007 
survey  of  the  industry,  that  there  are  972 
facilities  that  manufacture  paints  and 
coatings  in  the  U.S.  Of  this  total,  we 
estimate  that  615  focilities  operated  by 
494  companies  generate  the  waste 
streams  of  concern  for  this  proposed 
listing.  On  the  basis  of  the  extrapolated 
survey,  we  estimate  that  these  facilities 
generate  nearly  107,000  metric  tons  of 
the  targeted  waste  streams  (K179  and 
K180),  of  which  about  36  percent  is 
currently  managed  as  hazardous  waste. 
This  analysis  relies  primarily  on  data 
generated  through  the  Agency's  survey 
of  the  industry,  augmenting  this 
information  with  Census  and  other 
industry  specific  information  as 
appropriate. 

We  have  developed  impact  estimates 
for  the  concentration-based  listing 
proposal  (the  Agency's  preferred 
approach)  and  two  key  options:  A  no- 
list  or  status  quo  option  and  a 
traditional  or  standard  listing  approach 
option.  Under  the  proposed  approach, 
we  also  evaluated  two  alternative 
scenarios:  A  nonwaste waters  option 
which  limits  the  listing  to  waste  solids 
(Kl79)  and  a  sensitivity  analysis 
scenario  where  wastes  currently  going 
to  hazardous  fuel  blending  and  cement 
kilns  would  be  diverted  to  a  commercial 
hazardous  waste  incinerator. 


*''  Small  Business  Size  Standards — Matched  to 
North  American  Industrial  Classification  System 
(NAICS)  Codes,  Effective  October  1,  2000,  Small 
Business  Administration  (SBA) 
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A  supplementary  analysis  of  our 
RCRA  3007  survey  data  shows  that  an 
estimated  50  percent  of  the 
nonwastewaters  and  20  percent  of  the 
wastewaters  generated  by  survey 
respondents  did  not  contain  any  of  the 
constituents  of  concern.  We  used  these 
ratios  for  our  analysis  of  the  percentage 
of  wastes  that  would  be  listed  hazardous 
waste  for  the  concentration-based  listing 
approach  (the  Agency's  proposed 
option),  e.g.,  50  percent  of 
nonwastewaters  and  80  percent  of 
wastewaters  would  become  hazardous. 
Our  findings  under  this  approach  may 
overestimate  compliance  costs  for  waste 
streams  containing  listed  constituents 
that  fall  below  risk-based  concentration 


levels.  We  assumed  that  one-hundred 
percent  of  all  targeted  wastes  were 
designated  as  hazardous  under  the 
aggregate  findings  for  the  traditional  or 
standard  listing  option. 

The  estimated  impacts  associated 
with  the  Agency  proposed  approach, 
alternative  scenarios  to  the  proposed 
approach,  and  alternative  waste  listing 
options  are  presented  in  the  table  below. 
As  indicated,  we  estimate  that  the 
nonwastewaters  scenario  under  the 
proposed  approach  is  the  least  costly,  at 
$6.7  million  per  year  for  all  impacted 
facilities.  Oai  proposed  approach  has 
estimated  annual  costs  of  $7.3  million 
per  year,  or  $600,000  more  than  the 
nonwastewaters  scenario.  If  we  assume 
that  the  wastes  currently  going  to 


hazardous  waste  fuel  blending  will  be 
diverted  to  commercial  incinerators  (the 
sensitivity  analysis)  we  estimate 
aggregate  cost  of  $18.1  million  per  year. 
The  traditional  or  standard  listing 
option  is  estimated  to  cost  $10.9  million 
per  year.  The  no-list  or  status  quo 
option  would  result  in  no  incremental 
costs  to  industry.  The  impact  estimates 
in  Table  DLA-l  are  fully  weighted  to 
account  for  model  facility 
representation.  These  figures  (except  the 
Traditional  Option)  also  assume 
baseline  conditions  where  50  percent  of 
the  nonwastewaters  and  20  percent  of 
the  wastewaters  are  nonhazardous,  as 
managed  imder  the  proposed  waste 
listing  option. 


Table  IX.A-1  .—Summary  of  Estimated  Impacts  From  All  Waste  Listing  Options  and  Scenarios 


Listing  option/scenario 


Proposed  Concentration-Based  Listing— Agency  Preferred  Approach  (APA) 

Agency  Preferred  Approach-Sensitivity  Analysis  Scenario  (APA  1 )  (Waste  going  to  aN  fuel  blending  Is  diverted 

to  commercial  incineration)  

Agency  Preferred  Approach— List  SoMs  (K179)  Only  (APA  2)  

Traditional  or  Standard  Listing  Option 

No  List— Status  Quo  Option  


Average 
weighted  in- 
crernental  an- 
nual cost  as  a 

percent  of 

gross  annual 

sales 


0.07 

0.19 

0.06 

0.10 

0.0 


Aggregate  art- 

riual  compk- 
aix»  cost  in^ 

pacts 

(rrvmon  1999 

doUars) 


'7.3 

18.1 

6.7 

'10.9 

0.0 


'  While  cost  estimates  under  the  APA  represent  only  50  percent  of  total  nonhazardous  solids  and  80  percent  of  the  nonhazardous  Hqutds,  ag- 
gregate impacts  do  not  directly  reflect  this  difference.  The  unweighted  and  unsealed  waste  management  costs  under  ttie  APA  are  estin«ted  at 
$1  Smillion.  The  unweighted  and  unsealed  waste  management  costs  under  the  Traditional  Listing  Option  are  estimated  at  $3.5  million.  Appiyir^ 
the  weighting  and  scaling  factors,  plus  transportation,  administrative,  and  analytical  (APA  only)  costs  results  in  aggregate  annual  nationwide  com- 
}llance  costs  of  $7.3  million  for  the  APA  and  $10.9  million  for  the  Traditional  Option. 


In  addition  to  the  costs  presented 
above,  incremental  costs  expected  to  be 
incurred  by  the  landfill  industry  are 
estimated  to  be  approximately  $300,000 
to  $400,000  annually  for  the  proposed 
option  (The  Clean  Water  Act  Exemption 
with  Two-Year  Impoundment 
Replacement  Deferral  regulatory 
option).  However,  the  costs  may  be 
considerably  lower  as  the  result  of 
possible  savings  gained  through  contract 
negotiations  for  repeat  customers  who 
provide  consistent  revenue  streams  to 
shipping  companies  through  their 
regularly  scheduled  shipments  of 


leachate.  It  also  is  likely  that  not  all 
landfills  that  received  paint  wastes  prior 
to  this  proposed  action  have  leachate 
collection  systems,  which  would  lower 
the  cost  estimates.  Finally,  there  is 
likely  some  overlap  from  paint  facilities 
disposing  in  the  same  landfill,  which 
will  result  in  lower  costs  to  the  landfill 
industry. 

Table  IX.A-2  presents  impacts  for 
different  size  classes  of  the  model 
facilities,  based  on  employment.  The 
impacts  presented  in  this  table  represent 
the  impacts  on  the  facilities  associated 
with  the  proposed  waste  listing 


approach  (APA).  However,  these  figiires 
assume  that  100  percent  of  all  of  the 
waste  generated  is  hazardous,  as  a  high- 
end  scenario.  In  general,  cost  impacts  as 
a  percent  of  sales  are  modest,  averaging 
just  over  0.1  percent  of  gross  aimual 
revenues.  For  three  of  the  151  "model 
facilities,"  impacts  exceed  1.0  percent  of 
gross  sales;  these  three  model  facilities 
are  estimated  to  represent  six  total 
facilities.  (The  reader  should  note  these 
findings  are  at  the  facility,  not  the 
company  or  parent  firm  level.) 


Table  IX.A-2.— Estimated  Cost  Impacts  on  Model  Facilities  From  the  Agency  Preferred  Listing  Approach 


Model  facility  size  range 
(number  of  employees  per  facility) 


1-19  ... 
20-49  . 
50-149 


Estimated 
1999  average 
annual  gross 

sales 
(thousand  dol- 
lars) 


3.661 
11,484 
31,839 


Unweighted  in- 
cremental cost 
range  per 
facility* 
(percent  of 
gross  annual 
sales) 


0.04-3.77 
0.01-0.50 
0.01-4.06 


Average 
unwetghted  In- 
cremental cost 
as  a  percent 

of  sales* 


0.11 
0.05 
0.11 


16128 
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Table  IX.A-2. 


Estimated  Cost  Impacts  on  Model  Facilities  From  the  Agency  Preferred  Listing  Approach— 

Continued 


Model  facility  size  range 
(number  of  employees  per  facility) 

Estimated 
1999  average 
annual  gross 

.  sales 
(tfKHisand  dol- 
lars) 

Unweighted  in- 
cremental cost 
range  per 
facility* 
(percent  of 
gross  annual 
sales) 

Average 
unweighted  in- 
cremental cost 
as  a  percent 

of  sales* 

150  &  Above 

85,791 

0.01-1.33 

0  17 

'Estimates  derived  assuming  100  percent  of  all  waste  streams  generated  by  the  model  facilities  are  hazardous. 


The  proposed  rule  is  intended  to 
reduce  the  potential  for  environmental 
releases  of  hazardous  wastes.  Depending 
on  cxurent  and  future  exposure  patterns, 
the  proposed  rule  could  yield  benefits 
in  terms  of  reductions  in  health  risks 
due  to  stricter  controls  on  the 
management  of  this  waste.  The  Agency 
has  not  monetized  or  quantitatively 
estimated  the  human  health  or 
environmental  benefits,  but  anticipates 
that  such  benefits  would  be  less  than 
$100  million.  Furthermore,  additional 
data  are  necessary  to  determine  whether 
there  will  be  net  benefits  (i.e.,  benefits 
exceeding  costs)  from  the  proposed  rule. 

B.  What  Consideration  Was  Given  to 
Small  Entities  Under  the  Regulatory 
Flexibility  Act  (RFA).  as  Amended  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA),  5  U.S.C.  601  et  seq.? 

Introduction 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedm«  Act 
or  any  other  statute,  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
Small  entities  iiiclude  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  rules  on  small  entities,  a  small  entity 
is  defined  as:  (1)  A  small  business  that 
has  fewer  than  1000,  750,  or  500 
employees  per  firm  depending  upon  the 
SIC  code  the  firm  is  primarily  classified 
in;  (2)  a  small  govenunental  jurisdiction 
that  is  a  government  of  a  city,  county, 
town,  school  district  or  special  district 
with  a  population  of  less  than  50,000;  or 
(3)  a  sinall  organization  that  is  any  not- 
for-profit  enterprise  which  is 
independently  owned  and  operated  and 
is  not  dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  proposed  rule  on 
small  entities,  we  believe  that  this 
action  should  not  have  a  significant 


economic  impact  on  a  substantial 
number  of  small  entities.  In  determining 
whether  a  rule  has  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  the  impact  of 
concern  is  any  significant  adverse 
economic  impact  on  small  entities, 
since  the  primary  purpose  of  the 
regidatory  flexibility  analyses  is  to 
identify  and  address  regulatory 
alternatives  "which  minimize  any 
significant  economic  impact  of  the 
proposed  rule  on  small  entities'  (5 
U.S.C.  603  and  604).  Thus,  an  agency 
may  certify  that  a  nde  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  if 
the  rule  relieves  regulatory  burden,  or 
otherwise  has  a  positive  economic  effect 
on  all  of  the  small  entities  subject  to  the 
rule. 

We  have  completed  a  screening 
analysis  (Regulatory  Flexibility 
Screening  Analysis  for  the  Proposed 
Concentration-Based  Listing  of 
Wastewaters  and  Non- Wastewaters  from 
the  Production  of  Paints  and  Coatings), 
in  support  of  today's  proposed  action. 
Findktgs  from  this  Regulatory 
Flexibility  Si^reening  Analysis  (RFSA), 
as  described  in  the  previous  section 
above,  suggest  that  today's  rule,  as 
proposed,  will  not  result  in  significant 
economic  impacts  on  a  substantial 
number  of  small  business  paint 
manufactiirers  potentially  subject  to  rule 
requirements. 

Findings 

Between  93  percent  and  95  percent  of 
all  paint  and  coatings  manufacturing 
companies  are  estimated  to  be  "small," 
based  on  the  SBA  definition.  Census 
data  bom  1997  indicate  a  total  of  95 
percent  are  small  companies,  while  our 
research  based  on  the  RCRA  3007 
survey  data  on  1998  practices  and 
research  on  representative  companies 
indicate  approximately  91  percent  of  all 
companies  may  be  small.  An  average  of 
these  sources  indicates  approximately 
93  percent,  or  460  out  of  the  total  of  494 
different  companies  operating  615 
facilities  potentially  subject  to  rule 
requirements  may  be  considered  small 


for  purposes  of  this  analysis.  We  have 
determined  that  paint  manufacturing 
facilities  are  not  pwned  or  operated  by 
small  (or  large)  entities  (not-for-profits, 
local  governments,  tribes,  etc.),  other 
than  businesses. 

We  estimate  that,  under  the  proposed 
regulatory  option,  impacts  on  small 
companies  would  average  about  0.06 
percent  of  annual  gross  revenues.  Three 
small  companies  (operating  foui 
facilities)  out  of  the  total  of  460  small 
companies  potentially  subject  to  rule 
requirements  were  found  to  experience 
aimual  compliance  cost  impacts  greater 
than  1.0  percent  of  annual  gross 
revenues.  We  also  examined  potential 
economic  impacts  to  small  businesses 
under  three  aJtemative  regulatory 
options.  Impacts  to  small  businesses 
under  these  options  all  averaged  less 
than  0.5  percent  of  annual  gross 
revenues. 

The  Agency  is  required  to  make  an 
initial  determination  if  any  regulatory 
action  may  have  a  "significant  economic 
impact  on  a  substantial  number  of  small 
entities,"  as  required  by  the  RFA  as 
amended  by  SBREFA.  However,  the 
legislation  presents  no  explicit 
guidelines  regarding  what  constitutes  a 
significant  impact  or  what  constitutes  a 
significant  number  of  small  entities  for 
this  particular  industry.  Based  on  a 
review  of  overall  impacts  we  believe 
that  the  impacts  on  small  entities,  as 
estimated  in  this  report,  should  not  be 
considered  "significant."  It  is  also 
anticipated  that  the  industry  will  pass  at 
least  some  of  these  costs  on  in  the  form 
of  higher  paint  prices,  thereby  reducing  ■ 
the  actual  effect  on  individual  small 
entities. 

The  paint  and  coatings  industry  is 
dominated  by  small  entities,  at  least  in 
terms  of  number  of  facilities. 
Accordingly  it  may  be  argued  that  there 
could  be  a  substantial  munber  of  small 
entities  impacted.  However  it  appears 
that  the  impacts  on  these  small  entities 
are  modest,  especially  compared  with 
large  facilities,  as  illustrated  in  Table 
IX.B-3  below. 
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Table  IX.B-3. — Summary  of  Estimated  Impacts  From  All  Waste  Listing  Options  Small  and  Large  Faciuties* 


Listing  option 


Entity  size 


Numt)er  of 
unweighted 

model 
facilities  " 


Average  Incre- 
mental cost  as 
a  percent  of 
sales 


Aggregate  an- 
nual cost 
impacts 

(million  1999$/ 
year) 


No  List  Option  

Traditional  or  Standard  Listing 

Agency  Preferred  Approach  (APA) 

Agency  Prefened  Approach  (Sensitivity  Analysis  Scenario  APA1) 
Agency  Preferred  Approach  (Scenario  to  List  Solids  Only  APA2)  . 


Large 
SmaN 
Large 
SmaH 
Large 
Small 
Large 
Small 
Large 
SmaN 


14 
137 

14 
137 

14 
137 

14 
137 

14 
137 


0.00 
0.00 
0.16 
0.08 
0.09 
0.06 
0.42 
0.11 
0.09 
0.05 


0.0 

O.Q 

3-6. 

7.4 

2.1 

5.2 

9.4 

8.7 

2.0 

4.7 


*  Large  entities  include  all  facilities  which  could  be  Identified  as  being  owned  by  companies  with  more  than  500  employees.  The  smaU  entity 
category  contains  all  other  facilities. 
**The  estimated  total  number  of  small  entities  affected  by  the  rule  industry-wide  is  572;  there  are  an  estimated  43  large  entities  affected. 


Conclusions 

After  considering  the  above  findings, 
I  certify  that  this  proposed  action 
should  not  result  in  significant 
economic  impacts  on  a  substantial 
number  of  small  paints  and  coatings 
manufacturing  businesses  subject  to  mle 
requirements.  Furthermore,  this  rule,  as 
proposed  does  not  require  further 
analysis  and  evaluation  imder  a  full 
Regiilatory  Flexibility  Analysis.  The 
RFSA  document:  Regulatory  Flexibility 
Screening  Analysis  for  the  Proposed  - 
Concentration-Based  Listing  of 
Wastewaters  and  Non- Wastewaters  fi-om 
the  Production  of  Paints  and  Coatings, 
is  available  for  review  in  the  docket 
established  for  today's  action. 
Concerned  stakeholders  are  encouraged 
to  conduct  a  comprehensive  review  and 
evaluation  of  this  docimient  and 
provide  non-restricted  data  and 
conunents  designed  to  improve  this 
analysis. 

C.  What  Consideration  Was  Given  to 
Children's  Health  Under  Executive 
Order  13045? 

"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23, 1997) 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.  This 
proposed  rule  is  not  subject  to  the 


Executive  Order  because  it  is  not 
economically  significant  as  defined  in 
E.O.  12866.  Fmlhermore,  the  Agency 
does  not  have  reason  to  believe  that 
environmental  health  or  safety  risks 
addressed  by  this  action  present  a 
disproportionate  risk  to  children. 

"The  topic  of  environmental  threats  to 
children's  health  is  growing  in 
regulatory  importance  as  scientists, 
policy  makers,  and  village  leaders 
continue  to  recognize  the  extent  to 
which  children  are  particularly 
vulnerable  to  environmental  hazards. 
Recent  EPA  actions  have  been  in  the 
forefitDnt  of  addressing  environmental 
threats  to  the  health  and  safety  of 
children.  Today's  proposed  rule  further 
reflects  our  commitment  to  mitigating 
environmental  threats  to  all  citizens, 
including  children. 

A  few  significant  physiological 
characteristics  are  largely  responsible 
for  children's  increased  susceptibility  to 
environmental  hazards.  First,  children 
eat  proportionately  more  food,  drink 
proportionately  more  fluids,  and  breathe 
more  air  per  pound  of  body  weight  than 
do  adults.  As  a  result,  children 
potentially  experience  greater  levels  of 
exposure  to  environmental  threats  than 
do  adults.  Second,  because  children's 
bodies  are  still  in  the  process  of 
development,  their  immime  systems, 
neurological  systems,  and  other 
inamature  organs  can  be  more  easily  and 
considerably  affected  by  environmental 
hazards.  The  connection  between  these 
physical  characteristics  and  children's 
susceptibility  to  environmental  threats 
are  reflected  in  the  higher  baseline  risk 
levels  for  children. 

Today's  proposed  rule  is  intended  to 
reduce  potential  releases  of  hazardous 
wastes  to  the  environment.  Depending 
on  current  and  future  exposure  patterns, 
any  risks  associated  with  such  releases 
would  also  decrease.  EPA  considered 


risks  to  children  in  its  risk  assessment 
and  set  allowable  concentrations  for 
constituents  in  the  waste  at  levels  that 
are  believed  to  be  protective  to  children, 
as  well  as  adults.  "The  management 
practices  proposed  in  this  rule  are 
intended  to  reduce  the  potential  for 
unacceptable  risks  to  children 
potentially  exposed  to  the  constituents 
of  concern. 

The  public  is  invited  to  submit  or 
identify  peer-reviewed  studies  and  data, 
of  which  the  agency  may  not  be  aware, 
that  assess  results  of  early  life  exposure 
to  the  proposed  hazardous  constituents 
from  paint  manufactxuing  wastes 
addressed  in  this  Proposal. 

D.  What  Consideration  Was  Given  to 
Environmental  Justice  Under  Executive 
Order  12898? 

Executive  Order  12898,  "Federal 
Actions  to  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Population"  (February  11, 
1994),  is  designed  to  address  the 
environmental  and  human  health 
conditions  of  minority  and  low-income 
populations.  EPA  is  committed  to 
addressing  environmental  justice 
concerns  and  has  assumed  a  leadership 
role  in  environmental  justice  initiatives 
to  enhance  environmental  quality  for  all 
citizens  of  the  United  States.  The 
Agency's  goals  are  to  ensure  that  no 
segment  of  the  population,  regardless  of 
race,  color,  national  origin,  income,  or 
net  worth  bears  disproportionately  high 
and  adverse  human  health  and 
environmental  impacts  as  a  result  of 
EPA's  policies,  programs,  and  activities. 
In  response  to  Executive  Order  12898, 
and  to  concerns  voiced  by  many  groups 
outside  the  Agency,  EPA's  Office  of 
Solid  Waste  and  Emergency  Response 
(OSWER)  formed  an  Environmental 
Justice  Task  Force  to  analyze  the  array 
of  environmental  justice  issues  specific 
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to  waste  programs  and  to  develop  an 
overall  strategy  to  identify  and  address 
these  issues  (OSWER  Directive  No. 
9200.3-17). 

We  have  assessed  whether  today's 
proposed  rule  may  help  mitigate,  or 
result  in  disproportionate  effects  on 
minority  or  low-income  populations. 
Due  to  budgeting  and  scheduling 
constraints,  we  have  not  compiled  data 
correlating  individual  paint  facility 
locations  with  minority/low  income 
populations.  However,  oiu  risk 
assessment  did  not  identify  risks  from 
management  of  paint  manufactiuing 
waste  liquids  in  tanks  onsite  at  the  paint 
manufacturing  facility.  Therefore,  we 
believe  that  any  populations  in 
proximity  to  paint  manufacturing 
facilities  are  not  adversely  affected  by 
waste  management  practices  within  the 
purview  of  this  proposal.  This  proposed 
listing  is  intended  to  reduce 
unacceptable  risks  associated  with 
managing  paint  manufactxuing  wastes  in 
nonhazardous  waste  landfills  and  in 
sxuface  impoundments.  This  would 
reduce  risks  for  emy  populations  living 
in  proximity  to  such  facilities  who  rely 
on  groimdwater  for  drinking  water 
supplies. 

Tne  affected  paint  manufacturing 
facilities,  however,  are  distributed 
throughout  the  country  and  many  are 
known  to  be  located  within  highly 
urbanized  areas.  Furthermore,  the  waste 
management  units  in  question  are 
estimated,  on  average,  to  be  located 
within  50  miles  of  tibe  manufacturing 
fecilities.  Because  the  proposed  rule 
would  provide  incentives  for  reducing 
the  use  of  hazardous  constituents  and  is 
intended  to  reduce  environmental  risks 
associated  with  the  management  of  the 
targeted  waste  streams,  the  Agency 
believes  that  this  rule  could  help 
mitigate  health  risks  to  minority  and 
low  income  communities  living  near 
impacted  facilities.  Furthermore,  we 
have  no  data  indicating  that  today's 
proposal  would  result  in 
disproportionately  negative  impacts  on 
minority  or  low  intome  communities. 

E.  What  Consideration  Was  Given  to 
Unfunded  Mandates? 

Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  Agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  must  prepare  a  written  analysis, 
including  a  cost-benefit  analysis,  for 
proposed  and  final  rules  with  "Federal 
mandates"  that  may  result  in 


expenditures  to  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  to  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  Before  promulgating  an 
EPA  rule  for  which  a  written  statement 
is  needed,  section  205  of  the  UMRA 
requires  EPA  to  identify  and  consider  a 
reasonable  number  of  regidatory 
alternatives  and  adopt  the  least  costly, 
most  cost-effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law.  Before 
EPA  establishes  any  regulatory 
requirements  that  may  significantiy  or 
uniquely  affect  small  governments, 
including  tribal  governments,  it  must 
have  developed  under  section  203  of  the 
UMRA  a  small  government  agency  plan. 
The  plan  must  provide  for  notifying 
potentially  affected  small  governments, 
enabling  officials  to  have  meaningful 
and  timely  input  in  the  development  of 
regtilatory  proposals,  and  informing, 
educating,  and  advising  small 
governments  on  compliance  with  the 
reg\alatory  requirements. 

This  nue  does  not  include  a  Federal 
mandate  that  may  result  in  expenditures 
of  $100  million  or  more  to  State,  local, 
or  tribal  governments  in  the  aggregate, 
because  this  rule  imposes  no 
enforceable  duty  on  any  State,  local,  or 
tribal  governments.  EPA  also  has 
determined  that  this  rule  contains  no 
regxUatory  requirements  that  might 
significantly  or  uniquely  affect  small 
governments.  In  addition,  as  discussed 
above,  the  private  sector  is  not  expected 
to  inaa  costs  exceeding  $100  million. 
Therefore,  today's  proposed  rule  is  not 
subject  to  the  requirements  of  sections 
202,  203,  and  205  of  UMRA. 

F.  What  Consideration  Was  Given  to 
Federalism  Under  Executive  Order 
13132? 

Executive  Order  13132.  entiUed 
"Federalism"  (64  FR  43255.  August  10, 
1999).  requires  EPA  to  develop  an 
accoimtable  process  to  ensiu^ 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  are  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

Under  Section  6  of  Executive  Order 
13132,  EPA  may  not  issue  a  regidation 
that  has  federalism  implications,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute. 


unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  inciured  by  State  and 
local  governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regidation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law,  imless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

Section  4  of  the  Executive  Order 
contains  additional  requirements  for 
rules  that  preempt  State  or  local  law. 
even  if  those  rules  do  not  have 
federalism  implications  (i.e.,  the  rules 
will  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government).  Those 
requirements  include  providing  all 
affected  State  and  local  officials  notice, 
and  an  opportunity  for  appropriate 
participation  in  the  development  of  the 
regulation.  If  the  preemption  is  not 
based  on  expressed  or  implied  statutory 
authority,  EPA  also  must  consvdt,  to  the 
extent  practicable,  with  appropriate 
State  and  local  officials  regarding  the 
conflict  between  State  law  and  federally 
protected  interests  within  the  agency's 
area  of  regidatory  responsibility. 

This  proposed  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  This  rule,  as 
proposed,  is  projected  to  result  in 
economic  impacts  to  privately  ownoed 
paint  manufactiuing  facilities.  Marginal 
administrative  burden  impacts  may 
occiu  to  selected  States  an/or  EPA 
Regional  Offices  if  these  entities 
experience  increased  administrative 
needs,  enforcement  requirements,  or 
voluntary  information  requests. 
However,  this  rule,  as  proposed,  will 
not  have  substantial  direct  effects  on  the 
States,  intergovernmental  relationships, 
or  the  distribution  of  power  and 
responsibilities.  Thus.  Executive  Order 
13132  does  not  apply  to  this  rule. 

In  the  spirit  of  Executive  Order  13132. 
and  consistent  with  EPA  policy  to 
promote  communications  between  EPA 
and  State  and  local  governments,  we 
specifically  solicit  comment  on  this 
proposed  rule  from  State  and  local 
officials. 
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I  r.  What  Consideration  Was  Given  to  .   > 
Tribal  Governments  Under  Executive 
Order  13175:  Consultation  and 
Coordination  With  Indian  Tribal 
Governments? 

Executive  Order  13175.  "Considtation 
and  Coordination  With  Indian  Tribal 
Governments,"  was  signed  by  the 
President  on  November  6,  2000.  As  of 
January  6.  2001,  Executive  Order  13175 
(65  FR  67249)  took  effect  and  revoked 
Executive  Order  13084.  Please  note  that 
we  addressed  tribal  considerations 
under  Executive  Order  13084  because 
we  developed  this  proposed  rule  diuing 
the  period  when  this  Order  was  in 
effect.  We  will  analyze  and  fully  comply 
with  the  requirements  of  Executive 
Order  13175  before  promulgating  the 
final  nde. 

This  Order  applies  to  regulations  not 
specifically  required  by  statute  that 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments,  and  that  impose 
substantial  direct  compliance  costs  on 
Indian  tribal  governments,  ff  any  rule  is 
projected  to  resiUt  in  significant  direct 
costs  to  Indian  tribal  communities,  EPA 
cannot  issue  this  rule  unless  the  Federal 
government  provides  funds  necessary  to 
pay  the  direct  costs  incxured  by  the 
Indian  tribal  government  or  the  tribe,  or 
consults  with  the  appropriate  tribal 
government  officials  early  in  the  process 
of  developing  the  proposed  regulation. 

If  EPA  complies  by  consulting,  we 
must  provide  the  Office  of  Management 
and  Budget  (OMB)  with  all  required 
information.  We  must  also  summarize. 
in  a  separately  identified  section  of  the 
preamble  to  the  proposed  or  final  rule, 
a  description  of  the  extent  of  oiu  prior 
considtation  with  representatives  of 
affected  tribal  governments,  a  summary 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regiUation.  Also.  Executive  Order  13175 
requires  EPA  to  develop  an  effective 
process  permitting  elected  and  other 
representatives  of  Indian  tribal 
governments  to.  "provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantiy  or  uniquely  affect  their 
.communities." 

Today's  rule  implements  mandates 
specifically  and  explicitiy  set  forth  by 
the  U.S.  Congress.  This  action  is 
proposed  under  the  authority  of  sections 
3001(b)(1).  and  3001(e)(2)  of  the 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984.  These 
sections  direct  EPA  to  make  a  hazardous 
waste  listing  determination  for  "paint 
production  wastes."  Accordingly,  the 
requirements  of  Executive  Order  13175 
do  not  apply  to  this  rule. 


Furthermore,  today's  proposal  woidd 
not  significantiy  or  imiquely  affect  the 
communities  of  Indian  tribal 
governments,  nor  woidd  it  impose 
substantial  direct  compliance  costs  on 
them.  Tribal  commiuiities  are  not 
known  to  own  or  operate  any  paint/ 
coatings  manufectiiring  faciUties,  nor 
are  these  communities 
disproportionately  located  adjacent  to  or 
near  such  facilities.  Finally,  tribal 
govenunents  vtrill  not  be  required  to 
assiune  any  administrative  or  permitting 
responsibilities  associated  vnth  this 
proposed  rule. 

X.  Paperwork  Reduction  Act  (PRA),  5 
U.S.C.  3501-3520 

A.  How  is  the  Paperwork  Reduction  Act 
Considered  in  Today's  Proposed  Rule? 

The  information  collection 
requirements  in  this  proposed  nde  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.  An 
Information  Collection  Request  (ICR) 
dociunent  has  been  prepared  (ICR  No. 
2006.01)  and  a  copy  may  be  obtained 
from  Sandy  Farmer  by  mail  at 
Collection  Strategies  Division;  U.S. 
Environmental  Protection  Agency 
(2822);  1200  Pennsylvania  Ave..  NW. 
Washington,  DC  20460,  by  email  at 
farmer.sandy@epamail.epa.gov.  or  by 
calling  (202)  260-2740.  A  copy  may  also 
be  downloaded  off  the  internet  at  http:/ 
/www.  epa  .gov/icr. 

This  rule  is  proposed  imder  the 
authority  of  sections  3001(e)(2)  and 
3001(b)(1)  of  the  Hazardous  and  Solid 
Waste  Amendments  (HSWA)  of  1984. 
The  effect  of  listing  the  wastes  described 
earlier  will  be  to  subject  industry  to 
management  and  treatment  standards 
under  the  Resoiuce  Conservation  and 
Recovery  Act  (RCRA). 

This  proposed  concentration-based 
listing  is  designed  to  be  self- 
implementing.  Under  this  proposed 
approach,  generators  of  the  K179  and/or 
K180  wastes  must  determine  if  their 
waste  is  nonhazardous.  This 
determination  will  ensure  that 
concentration  levels  of  the  constituents 
of  concern  in  the  targeted  wastes  are 
below  the  regidatory  levels.  As  a  result, 
this  rule,  as  proposed,  represents  only 
an  incremental  increase  in  burden  for 
generators  and  subsequent  handlers  of 
the  newly  listed  wastes  in  complying 
with  existing  RCRA  information 
collection  requirements. 

The  total  annual  respondent  burden 
and  cost  for  all  paperwork  associated 
with  the  proposed  rule  is  represented  by 
the  new  paperwork  requirements  for 
listing  paint  wastes,  plus  the 


incremental  increase  in  paperwork 
biu-den  under  five  existing  Information 
Collection  Requests  (ICRs).  We  estimate 
the  total  annual  respondent  burden  for 
all  information  collection  activities  to  be 
approximately  8,361  hours,  at  an  annual 
aggregate  cost  of  approximately 
$639,747.  Of  the  total  respondent 
burden,  only  1,457  hours  per  year,  or 
17.4  percent  restdts  from  new 
paperwork  requirements.  The  remaining 
6.904  hour  increase  is  derived  botn  five 
existing  paperwork  requirements.  These 
include:  The  Biennial  Report,  Generator 
Standards,  Land  Disposal  restrictions, 
Manifest,  and  Notification. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose, 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire.  instaU  and  use  technology  and 
systems  for  the  purpose  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previous  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  new  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currenUy  valid  OMB 
control  niunber.  The  OMB  control 
number  for  EPA's  regidations  are  listed 
in  40  CFR  part  9.  and  48  CFR  Chapter 
15. 

Comments  are  requested  on  the 
Agency's  need  for  this  information,  the 
accuracy  of  the  provided  burden 
estimates,  and  any  suggested  methods 
for  TninimJTing  respondent  burden, 
including  through  the  use  of  automated 
collection  techniques.  Send  comments 
on  the  ICR  to  the  Director,  Collection 
Strategies  Division;  U.S.  Environmental 
Protection  Agency  (2822);  1200 
Pennsylvania  Ave.,  NW,  Washington. 
DC  20460;  and  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget.  725 
17th  St..  NW.  Washington,  DC  20503. 
marked  "Attention:  Desk  Officer  for 
EPA."  Include  the  ICR  number  in  any 
correspondence.  Since  OMB  is  required 
to  make  a  decision  concerning  the  ICR 
between  30  and  60  days  after  February 
13,  2001,  a  comment  to  OMB  is  best 
assured  of  having  its  full  effect  if  OMB 
receives  it  by  March  15,  2001.  The 
proposed  rule  will  respond  to  any  OMB 
or  public  comments  on  the  information 
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collection  requirements  contained  in 
this  proposal. 

XI.  National  Technology  Transfer  and 
Advancement  Act  of  1995  (Pub  L.  104- 
113,  *12(d)  (15  U.S.C  272  Note)) 

A.  Was  The  National  Technology 
Transfer  and  Advancement  Act 
Considered? 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Pubhc  Uw 
104-113,  section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  volimtary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  volimtary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  proposed  rulemaking  may 
involve  voluntary  consensus  standards 
related  to  sampling  and  analysis 
procedures  for  waste  characterization. 
Our  implementation  approach  for  waste 
characterization  allows  standard  SW- 
846  methods,  or  appropriate 
alternatives.  NTTAA  does  not  apply  to 
today's  proposal  because  we  are  not 
requiring  paint  facilities  to  employ 
nonvoltmtary  consensus  standards 
which  they  may  deem  as  "appropriate 
alternatives." 

List  of  Subjects 

40  CFR  Part  148 

Administrative  practice  and 
procedure.  Hazardous  waste.  Reporting 
and  record  keeping  requirements.  Water 
supply. 

40  CFR  Part  261 

Environmental  protection.  Hazardous 
materials,  Waste  treatment  and  disposal. 
Recycling. 

40  CFR  Part  268 

Environmental  protection.  Hazardous 
materials.  Waste  management. 
Reporting  and  record  keeping 
requirements.  Land  Disposal 
Restrictions,  Treatment  Standards. 

40  CFR  Part  271 

Environmental  protection. 
Administrative  practice  and  procedure. 
Confidential  business  infbnnation. 
Hazardous  material  transportation. 
Hazardous  waste,  Indians-lands, 
Intergovernmental  relations.  Penalties, 


Reporting  and  record  keeping 
requirements.  Water  pollution  control. 
Water  supply. 

40  CFR  Part  302 

Environmental  protection.  Air 
pollution  control.  Chemicals, 
Emergency  Planning  and  Community 
Right-to-Know  Act,  Extremely 
hazardous  substances.  Hazardous 
chemicals.  Hazardous  materials. 
Hazardous  materials  transportation. 
Hazardous  substances.  Hazardous 
wastes.  Intergovernmental  reiaticms, 
Natural  resources.  Reporting  and  record 
keeping  requirements,  Superfund, 
Waste  treatment  and  disposal.  Water 
pollution  control.  Water  supply. 

Dated:  January  25,  2001. 
W.  Michael  McCabe, 
Acting  Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I  of  the  Code 
of  Federal  Regidations  is  proposed  to  be 
amended  as  follows: 

PART  148— HAZARDOUS  WASTE 
INJECTION  RESTRICTIONS 

1.  The  authority  citation  for  part  148 
continues  to  read  as  follows: 

Authoritjr:  Sees.  3004,  Resource 
Conservation  and  Recovery  Act,  42  U.S.C. 
6901,  etseq. 

2.  Section  148.18  is  amended  by 
adding  paragraphs  (n)  and  (o)  to  read  as 
follows: 

§148.18    Wasta  specHIc  prohibition*— 
neiarty  Hstod  and  Identified  wastes. 

***** 

(n)  Effective  [insert  date,  six  months 
after  date  of  final  nile],  the  wastes 
specified  in  40  CFR  261.32  as  EPA 
Hazardous  Waste  Numbers  K179  and 
K180  are  prohibited  from  undergroimd 
injection. 

(0)  The  requirements  of  paragraphs  (a) 
through  (n)  of  this  section  do  not  apply: 

(1)  If  the  wastes  meet  or  are  treated  to 
meet  the  applicable  standards  specified 
in  Subpart  D  of  part  268  of  this  title;  or 

(2)  If  an  exemption  from  a  prohibition 
has  been  granted  in  response  to  a 
petition  under  subpart  C  of  this  part;  or 

(3)  Ehiring  the  period  of  extension  of 
the  appUcable  effective  date,  if  an 
extension  has  been  granted  imder 
§148.4  of  this  part. 

PART  261-4DENTIFICATION  AND 
USTING  OF  HAZARDOUS  WASTE 

3.  The  authority  citation  for  part  261 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  6912(a),  6921, 
6922,  6924(y),  and  6938. 


4.  Section  261.3  is  amended  by 
adding  paragraph  (c)(2)(ii)(F)  to  read  as 
follows: 

1261.3  Dsflnition  Of  hazardous  wast*. 

***** 

(c)*  *  * 

(2)*   *   * 

(ii)*  *  * 

(F)  Treatment  residues  from  paint 
manufacturing  waste  solids  that  met  the 
K179  listing,  when  they  are  below  the 
constituent  concentration  levels 
specified  in  the  listing  at 
§  261.32(b)(6)(iii)  and  a  new  hazardous 
waste  determination  is  made  following 
the  procedures  specified  in  §  261.32(b). 
These  exempted  treatment  residues 
must  still  meet  all  requirements 
specified  in  part  268  of  this  chapter 
prior  to  land  disposal. 

5.  Section  261.4  is  amended  by 
revising  paragraph  (b)(15)  to  read  as 
follows. 

5261.4  Exclusions. 

***** 

(b)*'*  • 

(15)  Leachate  or  gas  condensate 
collected  fitim  landfills  where  certain 
solid  wastes  have  been  disposed, 
provided  that: 

(i)  The  solid  wastes  disposed  would 
meet  one  or  more  of  the  listing 
descriptions  for  Hazardous  Waste  Codes 
K169,  K170.  K171,  K172,  K174,  K175, 
K179  and  K180  if  these  wastes  had  been 
generated  after  the  effective  date  of  the 
listing; 

(ii)  The  solid  wastes  described  in 
paragraph  (b)(15)(i)  of  this  section  were 
disposed  prior  to  the  effective  date  of 
the  listing; 

(iii)  The  leachate  or  gas  condensate  do 
not  exhibit  any  characteristic  of 
hazardous  waste  nor  are  derived  from 
any  other  listed  hazardous  waste; 

(iv)  Discharge  of  the  leachate  or  gas 
condensate,  including  leachate  or  gas 
condensate  transferred  from  the  landfill 
to  a  POTW  by  truck,  rail,  or  dedicated 
pipe,  is  subject  to  regulation  under 
sections  307(b)  or  402  of  the  Clean 
Water  Act. 

(v)  After  [insert  date  24  months  &t>m 
date  of  promulgation],  leachate  or  gas 
condensate  derived  from  Kl  79  and/or 
K180  will  no  longer  be  exempt  if  it  is 
stored  or  managed  in  a  surface 
impoundment  prior  to  discharge.  There 
is  one  exception:  if  the  surface 
impoimdment  is  used  to  temporarily 
store  leachate  or  gas  condensate  in 
response  to  an  emergency  situation  (e.g., 
shutdown  of  wastewater  treatment 
system),  provided  the  impoundment  has 
a  double  liner,  and  provided  the 
leachate  or  gas  condensate  is  removed 
from  the  impoundment  and  continues  to 
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be  managed  in  compliance  with  the 
conditions  of  this  paragraph  after  the 
emergency  ends. 


6.  Section  261.32  is  amended  by 
designating  the  introductory  text  and 
the  table  as  paragraph  (a],  and  by 
amending  the  newly  designated  table  by 
adding  a  new  subgroup  "Paint 
Manufacturing"  and  its  entries  at  the 


end  of  the  table  and  by  adding 
paragraphs  (b)  and  (c)  to  read  as  follows: 


§261.32 
sources. 

(a)*   ■ 


Hazardous  wastes  from  specific 


Industry  and 

EPA  hazardous 

waste  No. 


Hazardous  waste 


Hazard 
code 


Paint  Manufac- 
turing 
K179  


K180 


K1 79 — Paint  manufactuimg  waste  solids  generated  by  paint  (T)  manufacturing  facilities  that,  at  tfve  point  of  gen-  (T) 
oration,  contain  any  of  the  constituents  identified  in  paragraph  (b)(6)(iii)  of  this  section  at  a  concentration 
equal  to  or  greater  than  the  hazardous  level  set  for  that  constitutent  in  paragraph  (b)(6)(iiil)  of  this  section. 
Paint  manufacturing  waste  solids  are:  (1)  waste  solids  generated  from  tank  and  equipment  cleaning  oper- 
ations that  use  solvents,  water  and  or  caustic;  (2)  emission  control  dusts  or  sludges;  (3)  wastewater  treatment 
sludges;  and  (4)  off-specification  product.  Waste  solids  derived  from  the  management  of  K180  by  paint  manu- 
facturers would  also  t>e  subject  to  this  listing.  Waste  liquids  derived  from  the  management  of  K179  t}y  paint 
manufacturers  are  not  covered  by  ttiis  listing,  but  such  liquids  are  subject  to  tfie  K180  listing.  For  tt>e  pur- 
poses of  ttiis  listing,  paint  manufacturers  are  defined  as  specified  in  paragraph  (b)  of  this  section. 

Paint  manufacturing  waste  liquids  generated  by  paint  manufacturing  facilities  that,  at  the  point  of  generation,  (T) 
contain  any  of  the  constituents  identified  in  paragraph  (b)(6)(iii)  of  this  section  at  a  concentration  equal  to  or 
greater  than  the  hazardous  level  set  for  that  constituent  in  paragraph  (b)(6)(iii)  of  this  section  unless  ttie 
wastes  are  stored  or  treated  exclusively  in  tanks  or  containers  prior  to  discharge  to  a  POTW  or  under  a 
NPDES  permit.  Paint  manufacturing  liquids  are  generated  from  tank  and  equipment  cleaning  operations  that 
use  solvents,  water,  and/or  caustic.  Waste  liquids  derived  from  the  management  of  K179  by  paint  manufactur- 
ers would  also  be  subject  to  this  listing.  Waste  solids  derived  from  the  management  of  K 180  by  paint  manu- 
facturers are  not  covered  by  this  listing,  but  such  solids  are  subject  to  the  K179  listing.  For  the  purposes  of 
this  listing,  paint  manufacturers  are  defined  as  specified  In  paragraph  (b)  of  this  section. 


(b)  Procedures  for  paint 
manufacturers  to  determine  potential 
Kl  79  and  Kl  80  wastes  to  be 
nonhazardous.  For  piuposes  of  §  261.32 
the  term  "paint  manufacturing  facility" 
means  a  facility  that  produces  paints 
(including  imdercoats,  primers,  finishes, 
sealers,  enamels,  refinish  paints,  and 
tinting  bases),  stains,  varnishes 
(including  lacquers),  product  finishes 
for  original  equipment  manufacturing 
and  industrial  application,  and,  coatings 
(including  special  purpose  coatings  and 
powder  coatings),  but  the  term  does  not 
include  a  facility  that  exclusively 
produces  miscellaneous  allied  products 
(including  paint  and  varnish  removers, 
thinners  for  lacquers  or  other  solvent- 
based  paint  products,  pigment 
dispersions  or  putty)  or  artist  paints. 
The  term  also  does  not  include  a  facility 
that  exclusively  prepares  paint  products 
(such  as  adding  pigments  to  a  tinting 
base)  for  sale  to  end  users  of  the 
product,  ff  you  generate  wastes  that 
potentially  fall  within  the  K179  or  K180 
listing  descriptions,  you  must  use  the 
waste  analysis  and  handling  procedures 
described  below  if  you  want  to 
determine  that  your  wastes  are 
nonhazardous.  If  you  have  knowledge 
(e.g.,  knowledge  of  constituents  in 
wastes  based  on  existing  sampling  and 


analysis  data  and/or  information  about 
raw  materials  used,  production 
processes  used,  and  degradation 
products  formed)  to  determine  that  the 
potential  K179  or  K180  wastes  do  not 
contain  any  of  the  constituents  of 
concern  identified  for  these  types  of 
wastes  (see  tables  xmder  paragraph 
(b)(6)(iii)  of  this  section),  you  can  use 
this  knowledge,  in  lieu  of  the  annual 
waste  analysis  requirements  described 
in  paragraph  (b)(2)(ii)  of  this  section,  to 
make  a  nonhazardous  determination. 

(1)  Dilution  Prohibition.  Prior  to 
making  a  determination,  you  may  only 
mix  potential  K179  wastes  with  other 
potential  K179  wastes  or  potential  K180 
wastes  with  other  potential  K180 
wastes,  that  is  paint  manufacturing 
wastes  from  tank  and  equipment 
cleaning  operations  that  use  solvents, 
water,  and/or  caustic;  emission  control 
dusts  or  sludges;  wastewater  treatment 
sludges  and  off  specification  product. 
You  must  not  dilute  potential  K179  or 
K180  wastes  with  other  waste  or 
material  before  making  a  determination. 

(2)  Determine  armual  waste  analysis 
requirements,  ff  you  generate  paint 
manufacturing  wastes  that  contain  one 
or  more  constituents  of  concern,  you 
must  at  least  on  an  annual  basis,  use  the 
following  procedures  to  determine  the 


waste  analysis  requirements  for  your 
wastes: 

(i)  You  must  either  use  the  previous 
year's  (previous  12  months)  waste 
generation  data,  or,  if  these  data  are  not 
available,  estimate  the  total  annual 
quantities  of  paint  manufactvuing  waste 
solids  and  liquids  that  you  will  generate 
over  the  next  12  months  based  on 
current  knowledge.  You  must  determine 
total  annual  quantities  separately  for 
paint  manufacturing  waste  solids  and 
liquids,  including  the  quantities  of 
hazardous  wastes  (characteristic  and 
otherwise  listed)  and  nonhazardous 
wastes  from  tank  and  equipment 
cleaning  operations  that  use  solvents, 
water,  and/or  caustic;  emission  control 
dusts  or  sludges;  wastewater  treatment 
sludges  and  off  specification  product. 
Then,  you  must  record  the  total  aimual 
waste  quantities  you  expect  to  generate. 

(ii)  You  must  use  the  recorded  total 
annual  quantities  of  paint 
manufacturing  waste  solids  and  liquids 
to  determine  the  appropriate  annual 
waste  analysis  requirement  for  your 
wastes  in  accordance  with  the  tiered 
approach  described  in  the  applicable 
table  below.  If  you  initially  estimate  that 
your  waste  generation  would  fall  under 
the  low  volume  tier,  and,  at  any  time 
within  the  12  month  period,  the  actual 
quantities  of  waste  you  generate  fall 
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within  the  upper  voliune  tier,  from  that 
time,  you  would  be  subject  to  the  upper 
tier  waste  analysis  requirements.  If  you 
have  not  already  tested  your  wastes,  you 
must  test  your  wastes.  A  new  12  month 
period  to  make  a  hazardous  waste 
determination  for  your  waste  also  starts 
when  the  actual  quantity  of  your  waste 
exceeds  the  expected  lower  volume  tier 
limit. 

Tiered  Waste  Analysis 
Requirements  For  Solids 


Total  annual  quantity 

of  hazardous  and 

nonhazardous  paint 

manufacturing  waste 

solids 


40  metric  tons  and 


Over  40  metric  tons 


Annual  waste  anal- 
ysis requirement 


Test  Wastes  or  Use 
knowledge  of 
Wastes 

Test  Wastes 


Tiered  Waste  Analysis 
Requirements  For  Liquids 


Total  annual  quantity 

of  hazardous  and 

nonhazardous  paint 

manufacturing  waste 

liquids 


100  metric  tons  and 
less. 

Over  100  metric  tons 


Annual  waste  anal- 
ysis requirement^ 


Test  Wastes  or  Use 
Knowledge  of 
Wastes 

Test  Wastes 


^  This  requirement  does  not  apply  if  the  liq- 
uid wastes  are  stored  or  treated  exclusively  in 
tanks  or  containers  and  then  sent  to  a  POTW 
or  discharged  under  a  NPDES  permit. 

(3)  Nonhazardous  determination  for 
wastes  based  on  testing.  If  the  total 
annual  quantity  of  paint  manufecturing 
wastes  yoiu  facility  generates  exceeds 
40  metric  tons  for  waste  solids  or  100 
metric  tons  for  waste  Uquids,  you  must 
test  the  wastes  according  to  the 
following  procedures: 

(i)  You  must  develop  a  waste 
sampling  and  analysis  plan  (if  there  is 
no  appropriate  existing  plan)  to  collect 
samples  that  are  representative  of  the 
wastes. 

(ii)  At  a  minimum,  the  plan  must 
include: 

(A)  A  discussion  on  the  number  of 
samples  representative  of  the  wastes 
that  are  needed  to  fully  characterize  the 
wastes; 

(B)  The  sampling  method  used  to 
obtain  samples  representative  of  the 
wastes; 

(C)  A  detailed  description  of  the  test 
method(s)  used;  and 

(D)  How  the  design  of  the  sampling 
plan  accounts  for  potential  variability  of 
the  wastes. 


(iii)  You  must  test  the  wastes  for  each 
constituent  of  concern  that  is  reasonably 
expected  to  be  present  in  the  wastes  (see 
paragraph  (b)(3)(iii)(B)  of  this  section). 

(A)  The  constituents  of  concern  and 
listing  concentration  levels  for  the  paint 
manufacturing  waste  solids  and  liquids 
are  identified  in  paragraph  (b)(6)(iii)  of 
this  section. 

(B)  From  the  list  of  constituents  of 
concern  for  paint  manufacturing  waste 
solids  or  liquids,  you  must  select  the 
constituents  of  concern  that  are 
reasonably  expected  to  be  present  in 
your  wastes  based  on  your  knowledge  of 
the  wastes  (e.g.,  knowledge  of  the 
constituents  in  the  wastes  based  on 
existing  sampling  and  analysis  data 
and/or  information  about  raw  materials 
used,  and  degradation  products  formed). 

(C)  You  must  test  for  all  constituents 
of  concern  that  are  reasonably  expected 
to  be  present  in  the  paint  manu&cturing 
wastes,  regardless  of  their 
concentrations  in  the  wastes. 

(iv)  You  must  conduct  sampling  and 
analysis  in  accordance  with  yoiu  waste 
sampling  and  analysis  plan  developed 
tmder  paragraph  (b)(3)(i)  of  this  section. 

(v)  You  may  use  any  reliable 
analytical  method  to  demonstrate  that 
the  concentrations  of  constituents  of 
concern  in  the  waste  samples  are  not  at 
or  above  the  listing  levels  (see 
applicable  list  under  paragraph 
(b)(6)(iii)  of  this  section).  It  is  your 
responsibility  to  ensiu«  that  the 
sampling  and  analysis  are  tmbiased, 
precise,  and  representative  of  the 
wastes. 

(vi)  You  must  ensure  that  the 
measurements  are  sufficiently  sensitive, 
acciuate  and  precise  to  demonstrate  that 
the  maximiun  concentrations  of  the 
constituents  of  concern  in  any  sample 
analyzed  are  not  at  or  above  the  listing 
levels. 

(vii)  In  an  enforcement  action,  you,  as 
the  generator,  bear  the  burden  of  proof 
to  establish  that  the  concentrations  of 
constituents  of  concern  in  yoiu  wastes 
are  below  the  listing  levels.  For  wastes 
determined  to  be  nonhazardous, 
compliance  with  the  requirement  that 
concentrations  of  constituents  of 
concern  are  below  the  listing  levels  is 
based  on  grab  sampling. 

(viii)  If  all  samples  you  test  during 
any  three  consecutive  years  are 
determined  to  be  nonhazardous  (see 
paragraph  (b)(6)(ii)  of  this  section),  then 
the  annual  testing  requirements  for  your 
wastes  are  suspended. 

(ix)  After  suspension  of  the  annual 
testing  requirements  for  your  wastes,  if 
your  paint  manufacturing,  formulation, 
or  waste  treatment  processes  are 
significantly  altered  (i.e.,  if  it  could 
restilt  in  significantly  higher  levels  of 


the  constituents  of  concern  for  K179  or 
K180),  then  you  must  resume  annual 
testing  for  your  wastes.  In  order  to  again 
suspend  the  annual  testing  requirements 
for  yoiu-  wastes,  the  requirement  under 
paragraph  (b)(3)(viii)  of  this  section  has 
to  be  met. 

(4)  Nonhazardous  determination  for 
wastes  based  on  knowledge.  If  the  total 
annual  quantity  of  paint  manufacturing 
wastes  your  facility  generates  is  40 
metric  tons  or  less  for  waste  solids  or 
100  metric  tons  or  less  for  waste  liquids, 
you  can  use  knowledge  of  the  wastes 
(e.g.,  knowledge  of  constituents  in 
wastes  based  on  existing  sampling  and 
analysis  data  and/or  information  about 
raw  materials  used,  production 
processes  used,  and  degradation 
products  formed)  to  conclude  that 
concentrations  for  the  constituents  of 
concern  in  the  wastes  are  below  the 
listing  levels. 

(5)  Waste  holding  and  handling. 
During  the  interim  period,  from  the 
point  of  generation  to  completion  of 
hazardous  waste  determination,  you  are 
responsible  for  storing  the  wastes 
properly.  If  the  wastes  are  determined  to 
be  hazardous  and  you  are  not  complying 
with  the  Subtitle  C  storage  requirements 
diuing  the  interim  period,  you  are 
subject  to  an  enforcement  action  for 
improper  storage. 

(6)  Hazardous  or  nonhazardous 
determination  for  wastes  at  the  point  of 
generation.  You  must  make  a  hazardous 
or  nonhazardous  determination  for  your 
wastes  at  the  point  of  generation  based 
on  the  test  data  and/or  knowledge  (see 
nonhazardous  determination  for  wastes 
under  paragraphs  (b)(3)  and  (h)(4)  of  this 
section). 

(i)  Hazardous  determination.  If  any  of 
the  waste  being  evaluated  at  the  point 
of  generation  contains  any  of  the 
constituents  in  the  applicable  list  under 
paragraph  (b)(6)(iii)  of  this  section  at  a 
concentration  equal  to  or  greater  than 
the  hazardous  level  set  for  that 
constituent,  the  waste  is  a  listed 
hazardous  waste  and  subject  to  all 
applicable  RCRA  Subtitle  C  hazardous 
waste  requirements. 

(ii)  Nonhazardous  determination.  If 
none  of  the  waste  being  evaluated  at  the 
point  of  generation  contains  any  of  the 
constituents  in  the  applicable  list  under 
paragraph  (b)(6)(iii)  of  this  section  at 
concentrations  equal  to  or  greater  than 
the  hazardous  levels  set  for  these 
constituents,  the  waste  is  determined  to  . 
be  nonhazardous. 

(iii)  Hazardous  (listing)  levels.  All 
concentrations  in  the  waste  for  any 
constituents  identified  in  this  paragraph 
(b)(6)(iii)  that  are  equal  to  or  greater 
than  the  following  levels: 
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CONSTITUENTS  AND  CONCENTRATION  LEVELS  OF  CONCERN  FOR  K179,  PAINT  MANUFACTURING  WASTE  SOUDS 


Constituent 


Chemk»l  at>- 
stracts  No. 


Concentratkjn 
levels  (mg/kg) 


Acrylamide  

Acrylonitrile  

Antimony  

Methyl  Isobutyl  Ketone 
Methyl  Methacrylate  .... 


79-06-1 

107-13-1 

7440-36-0 

108-10-1 

80-62-6 


310 

43 

2,300 

73,000 

28,000 


Constituents  and  Concentration  Levels  of  Concern  for  K180,  Paint  Manufacturing  Waste  Liquids 


Constituent 


Chemical  at>- 
stracts  No. 


Cor>cen(iatioci 
levels  (ntg/kg) 


Aciyiamide 

Acrylonitrile  

Antimony  

Methylene  chloride 

Ethytbenzene  

Fomnaldehyde  

Methyl  Isobutyl  Ketone  . 

Methyl  Methacrylate 

N-Butyt  Alcohol 

Styrene 

Toluene 

Xylene  (mixed  isomers) 


79-06-1 

107-1»-1 

7440-36-0 

75-09-2 

100-41-4 

50-00-0 

108-10-1 

80-62-6 

100-42-5 

100-42-5 

108-88-3 

1330-20-7 


12 

9.3 

390 

4500 

11,000 

82,000 

340 

2.100 

41.000 

4.600 

1,200 

3,900 


(7)  Hazardous  or  nonhazardous  waste 
^determination  for  wastes  after 
treatment.  If  wastes  that  have  been 
determined  to  be  K179  listed  hazardous 
waste  are  treated  to  below  hazardous 
levels,  you,  as  the  waste  generator  or 
treater,  may  make  a  determination  that 
the  residue  of  the  treatment  process  is 
nonhazardous  by  applying  the 
procediu-es  described  for  wastes  at  the 
point  of  generation,  in  paragraphs  (b)(1) 
through  (b)(4)  of  this  section,  to  the 
treated  waste.  However,  the  residue 
remains  subject  to  the  LDR  treatment 
standards  for  K179  as  appropriate. 

(c)  Record  keeping  requirements  for 
^generators  who  have  determined  their 
wastes  to  be  nonhazardous.  You  must 
keep  records  doctunenting  the  total 
annual  quantity  of  paint  manufacturing 
waste  solids  and  liquids  you  generate 
from  tank  and  equipment  cleaning 
operations  that  use  solvents,  water,  and/ 


l[ 


or  caustic;  emission  control  dusts  or 
sludges;  wastewater  treatment  sludges 
and  off  specification  product.  If  your 
aimual  generation  of  paint 
manufecturing  wastes  exceeds  40  metric 
tons  for  waste  solids  or  100  metric  tons 
for  waste  Uquids,  you  must  also  keep 
the  following  records  on-site  for  the 
most  recent  three  years  of  testing  (fitDm 
the  effective  date  of  the  final  rule): 

(1)  The  dociunentation  supporting  a 
determination  that  wastes  are 
nonhazardous  based  on  knowledge  that 
they  do  not  contain  any  of  the 
constituents  of  concern. 

(2)  If  the  wastes  are  determined  to  be 
nonhazardous  based  on  testing,  then  the 
following  records  must  be  kept: 

(i)  The  sampling  and  analysis  plan 
used  for  collecting  and  analyzing 
samples  representative  of  the  wastes, 
including  detailed  sampling  methods 
used  to  accotmt  for  spatial  and  temporal 


variability  of  the  wastes,  and  sample 
preparative,  cleanup  (if  necessary)  and 
determinative  methods. 

(ii)  The  sampling  and  analyses  data 
(including  QAyQC  data)  and  knowledge 
(if  used)  that  support  a  nonhazardous 
determination  for  the  wastes. 

(4)  If  storing  or  treating  liquid  paint 
wastes  on-site  in  tanks  or  containers 
prior  to  off-site  disposal,  the 
doc\imentation  showing  that  the  liquid 
paint  manufacturing  waistes  will  be 
stored  or  treated  exclusively  in  tanks  or 
containers  off-site  before  discharge  by  a 
facility  to  a  POTW  or  discharge  under 
an  NPDES  permit. 

7.  Appendix  Vn  to  Part  261  is 
amended  by  adding  the  following  waste 
streams  in  alphanumeric  order  (by  the 
first  coliunn)  to  read  as  follows. 

Appendix  VU  to  Part  261— Basis  for 
Liisting  Hazardous  Waste 


EPA  haz- 
ardous waste 
No. 


Hazardous  Constituents  for  whk:h  listed 


K179 Acrylamide,  Acrytonitrile,  Antimony,  Methyl  Isobutyl  Ketone,  Methyl  methacrylate 

K180 Acrylamide,  Acrytonitrile,  Antimony,  Methylene  Chloride,  Ethylbenzene,  FonnakJehyde,  Methyl  Isobutyl  Ketone,  Methyl  Meth- 
acrylate, N-Butyl  Akx>hol,  Styrene,  Toluene,  Xylene  (mixed  isomers) 
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8.  Appendix  Vm  to  Part  261  is  amended  by  adding  in  alphabetical  sequence  of  tiommon  name  the  following  entries: 

Appendix  Vm  to  Part  261 — Hazardous  Constitiienta 


Common  name 


Chemical  abstracts  name 


Chemical 

abstracts 

No. 


Hazardous 
waste  No. 


n-Butyl  alcohol 1-Butanol 


71-36-3         U031 


Eltiyl  benzene Same 

•  •  •  • 

Methyl  isobutyl  ketone 4-Methyl-2-pentanone 

•  *  *  • 

Styrene Ethenylbenzene  


100-41-4    

* 

108-10-1  U161 

* 

100-42-5 


meta-Xyiene  1 ,3-Dimethylbenzene 

ortt>o-Xytene 1 ,2-Dimethylbenzene 

para-Xylene  1 ,4-Dimethylt)enzene 

Xylenes — mixed  isomers  (sum  of  o-,  m-,  and  p-xyiene  Dimethylbenzene  

concentrations). 


108-38-3  

95-47-6  

106-42-3  

1330-20-7  U239 


PART  268-4J^ND  DISPOSAL 
RESTRICTIONS 

9.  The  authority  citation  for  part  268 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  6912(a).  6921. 
and  6924. 

Subpart  C— Prohibitions  on  Land 
Disposal 

10.  Section  268.20  is  added  and 

§§  268.21  through  268.29  are  added  and 
reserved  to  subpart  C  to  read  as  follows: 

§268^    Waste  specific  prohiMtlon»- 
paint  production  wastes. 

(a)  Effective  [Insert  date  six  months 
from  date  of  publication  of  final  rule], 
the  wastes  specified  in  40  CFR  part  261 
as  EPA  Hazardous  Wastes  Numbers 
K179,  and  K180,  soil  and  debris 
contaminated  with  these  wastes, 
radioactive  wastes  mixed  with  these 
wastes,  and  soil  and  debris 


contaminated  with  radioactive  wastes 
mixed  with  these  wastes  are  prohibited 
bom  land  disposal. 

(b)  The  requirements  of  paragraph  (a) 
of  this  section  do  not  apply  if: 

(1)  Thfe  wastes  meet  the  applicable 
treatment  standards  specified  in  Subpart 
D  of  this  part; 

(2)  Persons  have  been  granted  an 
exemption  from  a  prohibition  pursuant 
to  a  petition  under  §  268.6,  widi  respect 
to  those  wastes  and  imits  covered  by  the 
petition; 

(3)  The  wastes  meet  the  applicable 
treatment  standards  established 
pursuant  to  a  petition  granted  under 
§  268.44; 

(4)  Hazardous  debris  has  met  the 
treatment  standards  in  §  268.40  or  the 
alternative  treatment  standards  in 

§  268.45;  or 

(5)  Persons  have  been  granted  an 
extension  to  the  effective  date  of  a 
prohibition  pursuant  to  §  268.5,  with 
respect  to  these  wastes  covered  by  the 
extension. 


(c)  To  determine  whether  a  hazardous 
waste  identified  in  this  section  exceeds 
the  applicable  treatment  standards 
specified  in  §  268.40,  the  initial 
generator  must  test  a  sample  of  the 
waste  extract  or  the  entire  waste, 
depending  on  whether  the  treatment 
standards  are  expressed  as 
concentrations  in  the  waste  extract  or 
the  waste,  or  the  generator  may  use 
knowledge  of  the  waste.  If  the  waste 
contains  regulated  constituents  in 
excess  of  the  applicable  subpart  D 
levels,  the  waste  is  prohibited  from  land 
disposal,  and  all  requirements  of  this 
part  268  are  applicable,  except  as 
otherwise  specified. 

11.  In  §268.40,  the  Table  of  Treatment 
Standards  is  amended  by  adding  entries 
to  F039  in  alphabetical  order  and  by 
adding  in  alphanumeric  order  new 
entries  for  K179  and  K180  to  read  as 
follows: 

§268.40    Applicability  of  trsatment 
standards. 


Federal  Register /Vol.  66,  No.  30/Tuesday,  February  13,  2001 /Proposed  Rules 

10137 

Treatment  Standards  for  Hazardous  Wastes 

{Note:  NA  means  not  applicable] 

Waste 

Waste  description  and  treatment/regulatory  sub- 

Regulated hazardous  constituent 

Wastewaters 

Nonwastewaters 

Concentration  in 
mg/kg'  unless 
noted  as  "mg/L 

TCLP",  or  Tech- 

code 

category  > 

Common  name 

CAS  2  No. 

Concentration  in  mg/L',  or 
Technology  Core « 

- 

nology  Code* 

*                                 *                                 * 

* 

* 

• 

• 

1039 

Leachate  (liquids  that  have  percolated  through 

land  disposed  wastes)  resulting  from  the  dis- 

Acrylamide 

79-06-1 

19 

23 

posal  of  more  than  one  restricted  waste  classi- 

fied as  hazardous  under  Subpart  D  of  this  part. 

Styrene 

10O-*2-5 

0.028 

28 

(Leachate  resulting  from  the  disposal  of  one  or 

more  of  the  following  EPA  Hazardous  Wastes 

and  no  other  Hazardous  Waste  retains  its  EPA 

Hazardous  Waste  Number(s):  F020,  F021,  F022, 

F026.  F027,  and/or  F028.) 

- 

i;i79 

*                                 *                                 * 
Paint  manufacturing  waste  solids  generated  by 

* 
Acrylamide 

• 

79-06-1 

* 
19 

• 

23 

paint  manufacturing  facilities  that,  at  the  point 

Acrylonitrile 

107-13-1 

0.24 

84 

of  generation,  contain  any  of  the  constituents 

Methyl  isobutvl  ketone 

lOft-10-1 

0.14 

33 

identified  in  paragraph  §261.32  (b)(6)(iii)  at  a 

Methyl  methacrylate 

80-62-6 

0.14 

160 

concentration  equal  to  or  greater  than  the  haz- 

Antimony 

7440-36-0 

1.9 

1.15  mg/L  0  TCLP 

ardous  level  set  for  -that  constituent  in  para- 

graph  §  261.32(b)(6)(iii).   Paint   manufacturing 

waste  solids  are:   (1)   waste  solids  generated 

from  tank  and  equipment  cleaning  operations 

that  use  solvents,  water  and  or  caustic:   (2) 

emission  control  dusts  or  sludges;  (3)  waste- 

water treatment  sludges;  and  (4)  off-specifica- 

" 

tion  product.  Waste  solids  derived  from  the 

management  of  K180  by  paint  manufacturers 

would  also  be  subject  to  this  listing.  Waste  liq- 

uids derived  from  the  management  of  K179  by 

- 

paint  manufacturers  are  not  covered  by  this- 

listing,  but  such  liquids  are  subject  to  the  K180 

listing.  For  the  purposes  of  this  listing,  paint 

manufacturers  are  defined  as  specified  in  para- 

graph §261. 32(b) 

i:i8o 

Paint  manufacturing  waste  hquids  generated  by 

Acrylamide 

79-06-1 

19 

23 

paint  manufacturing  facilities  that,  at  the  point 

Acrylonitrile 

107-13-1 

0.24 

8« 

of  generation,  contain  any  of  the  constituents 

n-Butyl  alcohol 

71-36-3 

536 

2.6 

identified  in  paragraph  §261.32(b)(6)(iii)  at  a 

Ethyl  benzene  ' 

100-41-4 

0.057 

10 

concentration  equal  to  or  greater  than  the  haz- 

Formaldehyde " 

50-00-0 

(WETOX  or  CHOXD)  lb 

CMBST 

ardous  level  set  for  that  constituent  in  para- 

CARBN; or  CMBST 

graph  §261.32  (b)(6)(iii)  unless  the  wastes  are 

stored  or  treated  exclusively  in  tanks  or  con- 

tainers prior  to  discharge  to  a  POTW  or  under 

Methylene  chloride 

7S-09-2 

0.089 

30 

a  NPDES  permit.  Paint  manufacturing  Liquids 

Methyl  isobutyl  ketone 

108-10-1 

0.14 

33 

are  generated  from  tank  and  equipment  clean- 

Methyl methacrylate 

80-62-6 

0.14 

160 

ing  operations  that  use  solvents,  water,  and/or 

Styrene 

100-42-5 

0.028 

28 

caustic.  Waste  liquids  derived  fitim  the  man- 

Toluene 

108-88-3 

0.080 

10 

agement    of    K179    by    paint    manufacturers 

Xylenes — mixed  isomers 

1330-20-7 

0.32 

30 

would  also  be  subject  to  this  Usting.  Waste  sol- 

(sum of  0-,  m-,  and  p-xy- 

ids  derived  fitim  the  management  of  K180  by 

lene  concentrations) 

paint  manufacturers  are  not  covered  by  this 

Antimony 

7440-36-0 

1.9 

1.15  mg/L  0  TCLP 

listing,  but  such  solids  are  subject  to  the  K179 

listing.  For  the  purposes  of  this  listing,  paint 

manufacturers  are  defined  as  specified  in  para- 

graph §261 .32(b) 

*  * 

Footnotes  to  Treatment  Standard  Table  268.40. 

'The  waste  descnpuons  provided  in  this  table  do  not  replace  waste  descnpnons  in  40  U-K  ran  261.  Uescnptions  oi  Ireatment/Kegniatory  Subcat^ones  are 
1  tovided,  as  needed,  to  distinguish  between  applicability  of  different  standards. 
*CAS  means  Chemical  Abstract  Services.  Wnen  the  waste  code  and/or  regulated  constituents  are  described  as  a  combination  of  a  ch«aiical  with  its  salts  and/ 

1  f  esters,  the  CAS  number  is  given  for  the  parent  compound  only. 

*  Concentration  standards  for  wastewaters  are  expressed  in  mg/L  and  are  based  on  analysis  of  composite  samples. 

♦  All  treatment  standards  expressed  as  a  Technolqey  Code  or  combination  of  Techno  ogy  Ixodes  are  explained  m  detail  m  40  l>K  268.42  Table  1 — Terh- 
1  Dlogy  Codes  and  Descriptions  of  Technology-Based  Standards. 

s  Except  for  Metals  (EP  or  TCLP)  and  Cyanides  (Total  and  Amenable)  the  nonwastewater  treatment  standards  expressed  as  a  concentration  were  established, 
inpart,  based  upon  incineration  in  units  operated  in  accordance  virith  the  technical  requirements  technical  requirements  of  40  CFR  part  264.  subpart  O  or  40 
CFR  part  265,  subpart  O,  or  based  upon  combustion  in  fuel  substitution  units  operating  in  accordance  with  applicable  technical  requirements.  A  facility  may 
comply  with  these  treatment  standanls  according  to  provisions  in  40  Ci-K  26a.40(dj.  A I  concentration  standanls  tor  nonwastewaters  are  based  on  analysis  of 

grab  samples. 

***** 

13  Wastes  that  do  not  exceed  the  §261.32  listing  criteria  for  this  constituent  are  not  subject  to  the  treatment  technology  requirements,  but  are  subject  to  all 

•          *          • 

•     • 
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12.  In  §  268.48  The  Table — Universal       following  entries  under  the  headings 
Treatment  Standards  is  amended  by  "organic  constituents":  (The  footnotes 

adding  in  alphabetical  sequence  the  are  republished  without  change.) 

Universal  Treatment  Standards 

[Note:  NA  means  not  applicat)le] 


§  268.48    Uni>«r8al  treatment  standards, 
(a)  *  *  * 


Regulated  constituent  common  name 


CAS^  No. 


Wastewater 
standard 


Concentration  in 
mg/L2 


Nonwastewater 
standard 

Concentration  in 

mg/Kg  ^  unless 

noted  in  "mg/L 

TCLP" 


Organic  Constituents: 


Styrene 


100-42-5 


0.028 


28 


^  CAS  means  Chemical  At>stract  Services.  When  the  waste  code  and/or  regulated  constituents  are  described  as  a  combination  of  a  chemical 
with  Its  salts  and/or  esters,  the  CAS  numtier  is  given  for  the  parent  compound  only. 

2  Concentration  standards  for  wastewaters  are  expressed  In  mg/L  and  are  based  on  analysis  of  composite  samples. 

3  Except  for  Metals  (EP  or  TCLP)  and  Cyanides  (Total  and  Amenable)  the  nonwastewater  treatment  standards  expressed  as  a  concentration 
were  established,  in  part,  based  upon  incineration  in  units  operated  in  accordance  with  the  technical  requirements  of  40  CFR  Part  264,  Subpart 
O,  or  Part  265,  Subpart  0,  or  based  upon  combustion  in  fuel  substitution  units  operating  in  accordance  with  applicable  technical  requirements.  A 
facility  may  comply  with  these  treatment  standards  according  to  provisions  in  40  CFR  268.40(d).  All  concentration  standards  for  nonwastewaters 
are  based  on  analysis  of  grab  samples. 


PART  271— REQUIREMENTS  FOR 
AUTHORIZATION  OF  STATE 
HAZARDOUS  WASTE  PROGRAMS 

13.  The  authority  citation  for  Part  271 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  6912(a),  and 
6926. 


Subpart  A — Requirements  for  Final 
Auttiorizatlon 

14.  Section  271. l(j)  is  amended  by 
adding  the  following  entries  to  Table  1 
in  chronological  order  by  date  of 
publication  in  the  Federal  Register,  and 
by  adding  the  following  entries  to  Table 


2  in  chronological  order  by  effective 
date  in  the  Federal  Register,  to  read  as 
follows. 

§  271 .1    Purpose  and  scope. 

***** 


(J) 


TABLE  1.— Regulations  Implementing  the  Hazardous  and  Solid  Waste  Amendments  of  1984 


Promulgation  date 


Title  of  regulation 


Federal  Register  reference 


Effective  date 


fmsert  date  of  signature  of  final    Paint  Manufacturing  Listing 
ruiej. 


[insert    Federal    Register    page    [insert  effective  date  of  final  rule] 
numbers  for  final  rule]. 


Table  2.— Self-Implementing  Provisions  of  the  Solid  Waste  Amendments  of  1984 


Effective  date 


Setf-implementing  provision 


RCRA  citation 


Federal  Register  reference 


[Insert  effective  date  '^  final  mie] 


Prohibition   on   land   disposal   of    3004(g)(4)(C)  and  3004(m). 
K179  and  K180  wastes. 


[Insert  date  of  publication  of  final 
mIe],  [Insert  FR  page  numbers]. 
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e       Authority:  42  U.S.C.  9602, 9603.  and  9604;     appropriate  footnotes  to  Table  302.4  are 
33  U.S.C.  1321  and  1361.  republished  without  change.) 

16.  In  §  302.4,  Table  302.4  is  amended 
by  adding  the  following  new  entries  in 
15.  The  authority  citation  for  Part  302      alphanumeric  order  at  the  end  of  the 
continues  to  read  as  foUows:  table,  to  read  as  follows.  (The 


PART  302— DESIGNATION, 
REPORTABLE  QUANTITIES,  AND 
NOTIHCATION 


§  302.4    Designation  of  hazardous 
suiMtances. 


10140 
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Table  302.4.— List  of  Hazardous  Substances  and  Reportable  Quantities 

[Note:  Ail  Comments/Notes  Are  Located  at  the  End  of  This  Table] 


Hazardous  Substance 


CASRN 


Regulatory 
synonyms 


Statutory 


Final  RQ 


RQ 


Codet  ^^^^         Cateoon/        Pounds 

^^°°^^         waste  No.      ^^eoofy  (Kg) 


K179 


1* 


4     K179  X 


Paint  manufacturing  waste  solids  generated 
by  paint  manufacturing  facilities  ttiat,  at  ttie 
point  of  generation,  contain  any  of  ttie  con- 
stituents identified  in  paragraph  §261.32 
(b)<6)(iii)  at  a  concentration  equal  to  or 
greater  tfian  ttie  fiazardous  level  set  for 
tfiat  constituent  in  paragraph 
§261.32(b)(6)(iii).  Paint  manufacturing 
waste  solids  are:  (1)  Waste  solids  gen- 
erated from  tank  and  equipment  cleaning 
operations  tfiat  use  solvents,  water  and  or 
caustic;  (2)  emission  control  dusts  or 
sludges;  (3)  wastewater  treatment  sludges; 
and  (4)  off-specification  product.  Waste 
solids  derived  from  ttie  managemerrt  of 
K180  by  paint  manufacturers  would  also  be 
subject  to  this  listing.  Waste  solids  derived 
from  ttie  managenient  of  K179  by  paint 
manufacturers  are  not  covered  by  this  list- 
ing, but  such  solids  are  subject  to  tfie  K180 
listing.  For  tfie  purposes  of  ttiis  listing, 
paint  manufacturers  are  defined  as  speci- 
fied in  paragraph  §261 .32(b). 

K180 

Paint  manufacturing  waste  solids  generated 
by  paint  manufacturing  facilities  that,  at  tfie 
point  of  generation,  contain  any  of  ttie  con- 
stituents identified  in  paragraph 
§261.32(b)(6)(iii)  at  a  concentration  equal 
to  or  greater  tfian  tfie  hazardous  level  set 
for  tfiat  constituent  in  paragraph 
§261.32(b)(6)(iii)   unless  tfie   wastes   are 

.  stored  or  treated  exclusively  in  tanks  or 
containers  prior  to  discharge  to  a  POTW  or 
under  a  NPDES  permit.  Paint  manufac- 
turing liqukls  are  generated  from  tank  and 
equipment  cleaning  operations  tfiat  use 
solvents,  water,  and/or  caustic.  Waste  Ik]- 
ukls  derived  from  ttie  management  of  K179 
by  paint  manufacturers  wouM  also  be  sut>- 
ject  to  tfiis  listing.  Waste  Ik^ukJs  derived 
from  the  management  of  K180  by  paint 
manufacturers  are  not  covered  by  tfiis  list- 
ing, txit  such  Ik^ukls  are  sut)iect  to  the 
K179  listing.  For  ttie  purposes  of  this  list- 
ing, paint  manufacturers  are  defined  as 
specified  in  paragraph  §  261  ■32(b). 


100 
(45.4) 


4     K180  X 


100 
(45.4) 


t  tndkates  the  statutory  source  as  defined  by  1 ,  2,  3,  and  4  bek>w. 

•  ••«•• 

4— Indkates  that  the  statutory  source  for  designatkxi  of  this  hazardous  substance  under  CERCLA  is  RCRA  Section  3001. 
1'  Indicates  that  the  1 -pound  RQ  is  a  CERCLA  statutory  RQ. 


(FR  Doc.  01-3087  Filed  2-12-01;  8:45  am) 

■LUNO  CODE  SB60-50-U 


Tuesday, 
February  13,  2001 


Part  m 


Department  of 
Agriculture 


Forest  Service 


36  CFR  Part  242 

Department  of  the 
Interior 

0£Bce  of  the  Secretary 

50  CFR  Part  100 

Subsistence  Management  Regulations  for 
Public  Lands  in  Alaska,  Subpart  C  and 
Subpart  D — ^2001  Subsistence  Taking  of 
Fish  and  Wildlife  Regulations;  Final  Rule 
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DEPARTMENT  OF  AGRICULTURE 

FoTMt  Service 

36  CFR  Part  242 

DEPARTMENT  OF  THE  INTERIOR 

FIsb  and  Wildlife  Service 

50  CFR  Part  100 
RIN  1018-AF9t 

Subsistence  Management  Regulations 
for  PuMic  Lands  in  Alaska,  Subpart  C 
and  Subpart  D— 2001  Subalstence 
Taidng  of  FIsli  and  Wildlife  Regulations 

AGENCIES:  Forest  Service,  Agriculture; 
Fish  and  Wildlife  Service,  Interior. 
action:  Final  rule. 

summary:  This  final  rule  estabUshes 
regulations  for  seasons,  harvest  limits, 
methods,  and  means  related  to  taking  of 
wildlife,  fish,  and  shellfish  for 
subsistence  uses  during  the  2001 
regulatory  year.  The  rulemaking  is 
necessary  because  Subpart  D  is  subject 
to  an  annual  public  review  cycle.  This 
nilemaking  replaces  the  fish  and 
shellfish  regulations  included  in  the 
"Subsistence  Management  Regulations 
for  Public  Lands  in  Alaska.  Subparts  A, 
B,  C,  and  D,  Redefinition  to  Include 
Waters  Subject  to  Subsistence  Priority," 
which  expire  on  February  28,  2001.  This 
rule  also  adds  a  paragraph  in  Section 

.25  relative  to  the  issuance  of 

educational  and  cidtural  harvest  permits 
and  amends  the  Customary  and 
Traditional  Use  Determinations  of  the 
Federal  Subsistence  Board  (Section 

.24  of  Subpart  C). 

DATES:  Section .24(a)(2)  is 

effective  March  1,  2001.  Section 

.25(c)  is  efiiective  March  1,  2001, 

through  Jime  30,  2001.  Sections 

.26, .27,  and .28  are 

effiective  March  1,  2001,  through 
February  28,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chair,  Federal  Subsistence  Board,  c/o 
U.S.  Fish  and  Wildlife  Service, 
Attention:  Thomas  H.  Boyd,  Office  of 
Subsistence  Management:  (907)  786- 
3888.  For  questions  specific  to  National 
Forest  System  lands,  contact  Ken 
Thompson,  Regional  Subsistence 
Program  Manager,  USDA,  Forest 
Service,  Alaska  Region,  (907)  786-3888. 
SUPPLEMENTARY  INFORMATION: 

Background 

Title  Vm  of  the  Alaska  National 
Interest  Lands  Conservation  Act 
(ANILCA)  (16  U.S.C.  3111-3126) 
requires  that  the  Secretary  of  the  Interior 
and  the  Secretary  of  Agricultme 


(Secretaries)  implement  a  joint  program 
to  grant  a  preference  for  subsistence 
uses  of  fish  and  wildlife  resources  on 
public  lands,  unless  the  State  of  Alaska 
enacts  and  implements  laws  of  general 
applicability  that  are  consistent  with 
ANILCA  and  that  provide  for  the 
subsistence  definition,  preference,  and 
participation  specified  in  Sections  803, 
804,  and  805  of  ANILCA.  The  State 
implemented  a  program  that  the 
Department  of  the  Interior  previously 
found  to  be  consistent  with  ANILCA. 
However,  in  December  1989,  the  Alaska 
Supreme  Court  ruled  in  McDowell  v. 
State  of  Alaska  that  the  rural  preference 
in  the  State  subsistence  statute  violated 
the  Alaska  Constitution.  The  Court's 
ruling  in  McDowell  required  the  State  to 
delete  the  rural  preference  firom  the 
subsistence  statute  and,  therefore, 
negated  State  compliance  with  ANILCA. 
The  Court  stayed  the  effect  of  the 
decision  until  July  1, 1990. 

As  a  result  of  the  McDowell  decision, 
the  Department  of  the  Interior  and  the 
Department  of  Agriculture 
(Departments)  assumed,  on  July  1, 1990, 
responsibility  for  implementation  of 
Tide  vm  of  ANILCA  on  public  lands. 
On  June  29, 1990,  the  Temporary 
Subsistence  Management  Regulations 
for  Public  Lands  in  Alaska  were 
published  in  the  Federal  Register  (55 
FR  27114-27170).  On  January  8, 1999, 
(64  FR  1276),  the  Departments  extended 
jiuisdiction  to  include  waters  in  which 
there  exists  a  Federal  reserved  water 
right.  This  amended  rule  conformed  the 
Federal  Subsistence  Management 
Program  to  the  Ninth  Cinniit's  ruling  in 
Alaska  v.  Babbitt. 

.  Consistent  with  Subparts  A,  B,  and  C 
of  these  regulations,  the  Departments 
established  a  Federal  Subsistence  Board 
to  administer  the  Federal  Subsistence 
Management  Program.  The  Board's 
composition  includes  a  Chair  appointed 
by  the  Secretary  of  the  Interior  with 
concurrence  of  the  Secretary  of 
Agricidture;  the  Alaska  Regional 
Director,  U.S.  Fish  and  Wildlife  Service; 
the  Alaska  Regional  Director,  U.S. 
National  Park  Service;  the  Alaska  State 
Director,  U.S.  Bureau  of  Land 
Management;  the  Alaska  Regional 
Director,  U.S.  Bureau  of  Indian  Affairs; 
and  the  Alaska  Regional  Forester,  USDA 
Forest  Service.  Through  the  Board,  these 
agencies  participated  in  the 
development  of  regidations  for  Subparts 
A,  B,  and  C,  and  the  annual  Subpart  D 
regidations. 

AU  Board  members  have  reviewed 
this  rule  and  agree  with  its  substance. 
Because  this  nde  relates  to  public  lands 
managed  by  an  agency  or  agencies  in 
both  the  Departments  of  Agriculture  and 
the  Interior,  identical  text  would  be 


incorporated  into  36  CFR  part  242  and 
50  CFR  part  100. 

Applicability  of  Subparts  A,  B,  and  C 

Subparts  A,  B,  and  C  (uidess 
otherwise  amended)  of  the  Subsistence 
Management  Regulations  for  Public 
Lands  in  Alaska,  50  CFR  100.1  to  100.23 
and  36  CFR  242.1  to  242.23,  remain 
effective  and  apply  to  this  nde. 
Therefore,  all  definitions  located  at  50 
CFR  100.4  and  36  CFR  242.4  apply  to 
regulations  foimd  in  this  subpart. 

Federal  Subsistence  Regional  Advisory 
Councils 

Pursuant  to  the  Record  of  Decision, 
Subsistence  Management  Regulations 
for  Federal  Public  Lands  in  Alaska, 
April  6,  1992,  and  the  Subsistence 
Management  Regulations  for  Federal 
Public  Lands  in  Alaska,  36  CFR  242.11 
(1999)  and  50  CFR  100.11  (1999),  and 
for  the  purposes  identified  therein,  we 
divide  Alaska  into  ten  subsistence 
resoince  regions,  each  of  which  is 
represented  by  a  Federal  Subsistence 
Regional  Advisory  Coimcil  (Regional 
Council).  The  Regional  Coxmcils 
provide  a  forum  for  rural  residents,  with 
personal  knowledge  of  local  conditions 
and  resource  requirements,  to  have  a 
meaningful  role  in  the  subsistence 
management  of  fish  and  wildlife  on 
Alaska  public  lands.  The  Regional 
Council  members  represent  varied 
geographical,  cultiu-al,  and  user 
diversity  within  each  region. 

The  Regional  Coimcils  had  a 
substantial  role  in  reviewing  the 
proposed  rule  and  making 
recommendations  for  the  final  rule. 
Moreover,  the  Council  Chairs,  or  their 
designated  representatives,  presented 
their  Council's  recommendations  at  the 
Board  meeting  of  December  5-6,  2000. 

Summary  of  Changes 

Section .24  (Customary  and 

traditioiud  use  determinations)  was 
originally  published  in  the  Federal 
Re^er  (57  FR  22940)  on  May  29,  1992. 
Since  that  time,  the  Board  has  made  a 
niunber  of  Customary  and  Traditional 
Use  Determinations  at  the  request  of 
impacted  subsistence  users.  'Those 
modifications,  along  with  some 
administrative  corrections,  were 
published  in  the  Federal  Register  (59 
FR  27462.  published  May  27,  1994;  59 
FR  51855,  published  October  13, 1994; 
60  FR  10317,  published  February  24, 
1995;  61  FR  39698,  published  July  30, 
1996;  62  FR  29016,  published  May  29, 
1997;  63  FR  35332,  published  Jime  29, 
1998;  63  FR  46148,  published  August 
28, 1998;  64  FR  1276,  published  January 
8,  1999;  and  64  FR  35776.  published 
July  1, 1999).  During  its  December  5-6, 
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2000,  meeting,  the  Board  made 
additional  determinations  in  addition  to 
various  annual  season  and  harvest  limit 
changes.  The  public  has  had  extensive 
opportunity  to  review  and  comment  on 
all  changes.  Additional  details  on  the 
recent  Board  modifications  are 
contained  below  in  Analysis  of 
Proposals  Adopted  by  the  Board. 

Subpart  D  regidations  are  subject  to 
an  aimual  cycle  and  require 
development  of  an  entire  new  rule  each 
year.  Customary  and  traditional  use 
determinations  are  also  subject  to  an 
annual  review  process  providing  for 
modification  each  year.  Proposed 
Subpart  D  regulations  for  the  2001-2002 
seasons  and  harvest  limits,  and  methods 
and  means  were  published  on  February 
2,  2000,  in  the  Federal  Register  (65  FR 
5197).  A  55-day  comment  period 
providing  for  public  review  of  the 
proposed  rule  and  calling  for  proposals 
was  advertised  by  mail,  radio,  and 
newspaper.  During  that  period,  the 
Regional  Councils  met  and.  in  addition 
to  other  Regional  Coimcil  business, 
received  suggestions  for  proposals  from 
the  public.  TTie  Board  received  a  total  of 
44  proposals  for  changes  to  Customary 
and  Traditional  Use  Determinations  or 
to  Subpart  D.  Subsequent  to  the  review 
period,  the  Board  prepared  a  booklet 
describing  the  proposals  and  distributed 
it  to  the  public.  The  public  had  an 
additional  49  days  in  which  to  comment 
on  the  proposals  for  changes  to  the 
regulations.  The  ten  Regional  Councils 
met  again,  received  public  comments, 
and  formulated  their  recommendations 
to  the  Board  on  proposals  for  their 
respective  regions.  Ten  of  the  proposals 
were  withdrawn  from  consideration  by 
their  originators.  These  final  regulations 
reflect  Board  review  and  consideration 
of  Regional  Council  recommendations 
and  public  comments. 

Analysis  of  Proposals  Rejected  by  the 
Board 

The  Board  rejected  six  proposals.  All 
but  two  of  these  rejections  Were  based 
on  recommendations  fi-om  the 
respective  Regional  Council.  In  those 
two  other  cases,  the  Regional  Council 
recommendations  to  close  a  sport 
fishery  in  one  instance  and  reduce 
harvest  limits  in  another  did  not  have 
sufficient  justification,  imposed  an 
unnecessary  restriction  on  the  taking  for 
nonsubsistence  uses  and  were  without 
biological  justification. 

The  Board  rejected  two  proposals 
requesting  that  State  subsistence  fishing 
permits  be  replaced  with  a  Federal 
permit.  In  each  case,  the  Federal  permit 
would  have  imposed  an  undue  burden 
on  the  user  and  duplicated  permitting 


requirements  already  in  place  without 
adding  any  net  benefit. 

One  proposal  requested  establishing  a 
Federal  subsistence  fishery  in  the 
marine  portion  of  a  bay/river  area.  In 
this  case,  the  area  proposed  for  the 
fishery  was  not  under  jurisdiction  of  the 
Federal  Subsistence  Program. 

One  proposal  requested  restricting  the 
subsistence  fishery  to  the  estuary 
portion  of  a  river  system.  This  proposal 
was  rejected  because  it  would  be 
detrimental  to  the  subsistence  users 
who  fish  at  many  locations  throughout 
the  river  system. 

The  Board  deferred  action  on  six 
proposals  in  order  to  assemble 
additional  fisheries  data,  to  allow 
communities  or  Regional  Councils 
additional  time  to  review  the  issues  and 
provide  additional  information,  or  to 
work  with  an  international  treaty 
commission. 

Analjrsis  of  Proposals  Adopted  by  the 
Board 

The  Board  adopted  21  proposals. 
Some  of  these  proposals  were  adopted 
as  submitted  and  others  were  adopted 
with  modifications  suggested  by  the 
respective  Regional  Council  or 
developed  during  the  Board's  public 
deliberations. 

All  of  the  adopted  proposals  were 
recommended  for  adoption  by  at  least 
one  of  the  Regional  Councils  and  were 
based  on  meeting  customary  and 
traditional  uses,  harvest  practices,  or 
protecting  fish  populations.  Detailed 
information  relating  to  justification  for 
the  action  on  each  proposal  may  be    . 
found  in  the  Board  meeting  transcripts, 
available  for  review  at  the  Office  of 
Subsistence  Management,  3601  C  Street. 
Suite  1030,  Anchorage,  Alaska  or  on  the 
Office  of  Subsistence  Management 
website  (http://www.r7.fws.gov/asm/ 
home.html).  Additional  teclmical 
clarifications  and  removal  of  excess 
materials  have  been  made,  which  result 
in  a  more  readable  document.  Also 
wording  has  been  added  based  on 
previous  Board  action  and  public 
comment  that  allows  for  the  Office  of 
Subsistence  Management  to  issue 
permit  renewals  for  the  taking  of  a 
limited  number  of  fish  or  wildlife  for 
educational  or  cultural  purposes. 

Kotzebue  Fishery  Management  Area 

The  Board  adopted  two  proposals 
affecting  residents  of  the  Kotzebue 
Fishery  Management  Area  resulting  in 
the  following  changes  to  the  regulations 
foimd  in  § .27. 

•  Deleted  a  subsistence  closure  for 
char  at  die  mouth  of  the  Kelly  River. 


•  Revised  the  regulations  relative  to 
blocking  a  stream  with  a  net  for  the 
taking  of  whitefish  and  pike. 

Yukon-Northern  Fishery  Management 
Area 

• 

The  Board  adopted  four  proposals 
affecting  residents  of  the  Yukon- 
Northern  Fishery  Management  Area 
resulting  in  the  following  changes  to  the 
regulations  found  in  § .27. 

Deleted  a  restriction  on  subsistence 
fishermen  who  also  fish  commercially. 

•  Deleted  a  requirement  for  a  non- 
salmon  harvest  permit  on  the  Tanana 
River. 

•  Revised  where  a  permit  is  required 
for  whitefish  and  suckers  on  Birch 
Creek. 

•  Restricted  the  targeting  of  chinocdc 
salmon  for  dog  food  in  the  Yukon  River 
drainage. 

Kuskokwim  Fishery  Management  Area 

The  Board  adopted  one  proposal 
affecting  residents  of  the  Kuskokwim 
Fishery  Management  Area  resulting  in 
the  following  change  to  the  regulations 
found  in  § .27. 

•  Revised  the  regulations  relating  to 
the  taking  of  trout  by  certain  villages. 

Bristol  Bay  Fishery  Management  Area 

The  Board  adopted  one  proposal 
affecting  residents  of  the  Bristol  Bay 
Fishery  Management  Area  resulting  in 
the  following  change  to  the  regulations 
found  in  § .27. 

•  Revised  the  regulations  relating  to 
the  marking  of  subsistence-caught  coho 
salmon. 

Prince  William  Sound  Fishery 
Management  Area 

The  Board  adopted  four  proposals 
affecting  residents  of  the  Prince  William 
Sound  Fishery  Management  Area 
resulting  in  the  following  changes  to  the 

regulations  foimd  in  § .24  and  in 

§ .27. 

•  Established  a  customary  and 
traditional  use  determination  in  the 
Chitina  Subdistrict. 

•  Opened  the  salmon  season  earlier 
in  the  Glennallen  Subdistrict. 

•  Revised  the  season  and  harvest 
limits  for  the  Batzulnetas  fishery. 

•  Revised  the  customary  and 
traditional  use  determination  for  the 
Upper  Copper  River  and  the  Batzulnetas 
areas. 

Yakutat  Fishery  Management  Area 

The  Board  adopted  one  proposal 
affecting  residents  of  the  Yakutat 
Fishery  Management  Area  resulting  in 
the  following  change  to  the  regulations 
found  in  § .24. 
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•  Revised  the  (nistomary  and 
traditional  use  determination  for  the 
Yakutat  Fishery  Management  Area. 

Southeastern  Alaska  Fishery 
Management  Area 

The  Board  adopted  nine  proposals 
affecting  residents  of  the  Southeastern 
Alaska  Fishery  Management  Area 
resulting  in  the  following  changes  to  the 

regulations  found  in  § .24  and  in 

§ .27. 

•  Revised  the  customary  and 
traditional  use  determination  for  the 
Southeastern  Alaska  Fishery 
Management  Area. 

•  Revised  harvest  limits  for  trout  and 
Dolly  Varden  throughout  the 
Southeastern  Alaska  Fishery 
Management  Area  and  established  a 
harvest  limit  and  methods  of  take  for 
steelhead  trout  on  Prince  of  Wales 
Island. 

•  Revised  the  harvest  limit  for 
sockeye  salmon  in  a  number  of  areas. 

•  Closed  three  drainages  to  the  non- 
subsistence  harvest  of  sockeye  salmon. 

•  Provided  for  the  harvest  of  coho 
salmon  in  a  portion  of  the  Southeastern 
Alaska  Fishery  Management  Area. 

•  Closed  a  portion  of  a  river  system 
to  the  use  of  nets. 

ConfiDrmance  widi  Statutory  and 
Regulatory  Authorities 

National  Environmental  Policy  Act 
Compliance 

A  Draft  Environmental  Impact 
Statement  (DEIS)  that  described  four 
alternatives  for  developing  a  Federal 
Subsistence  Management  Program  was 
distributed  for  public  comment  on 
October  7,  1991.  That  document 
described  the  major  issues  associated 
with  Federal  subsistence  management 
as  identified  through  public  meetings, 
written  comments,  and  staff  analysis 
and  examined  the  environmental 
consequences  of  the  four  alternatives. 
Proposed  regulations  (Subparts  A,  B, 
and  C)  that  would  implement  the 
preferred  alternative  were  included  in 
the  DEIS  as  an  appendix.  The  DEIS  and 
the  proposed  administrative  regulations 
presented  a  framework  for  an  annual 
regulatory  cycle  regarding  subsistence 
hunting  and  fishing  regulations  (Subpart 
D).  The  Final  Environmental  Impact 
Statement  (FEIS)  was  published  on 
February  28, 1992. 

Based  on  the  public  comment 
received,  the  analysis  contained  in  the 
FEIS,  and  the  recommendations  of  the 
Federal  Subsistence  Board  and  the 
Department  of  the  Interior's  Subsistence 
Policy  Group,  the  Secretary  of  the 
Interior,  with  the  conciuxence  of  the 
Secretary  of  Agriculture,  through  the 


U.S.  Department  of  Agriculture — Forest 
Service,  decided  to  implement 
Alternative  IV  as  identified  in  the  DEIS 
and  FEIS  (Record  of  Decision  on 
Subsistence  Management  for  Federal 
Public  Lands  in  Alaska  (ROD),  signed 
April  6, 1992).  The  DEIS  and  the 
selected  alternative  in  the  FEIS  defined 
the  administrative  framework  of  an 
annual  regulatory  cycle  for  subsistence 
hunting  and  fishing  regiilations.  The 
final  rlile  for  Subsistence  Management 
Regulations  for  Public  Lands  in  Alaska, 
Subparts  A,  B,  and  C  (57  FR  22940- 
22964,  published  May  29. 1992) 
implemented  the  Federal  Subsistence 
Management  Program  and  included  a 
framework  for  an  annual  cycle  for 
subsistence  hunting  and  fishing 
regidations. 

Compliance  with  Section  810  of 
ANILCA 

The  intent  of  all  Federal  subsistence 
regulations  is  to  accord  subsistence  uses 
of  fish  and  wildlife  on  public  lands  a 
priority  over  the  taking  of  fish  and 
wildlife  on  such  lands  for  other 
purposes,  imless  restriction  is  necessary 
to  conserve  healthy  fish  and  wildlife 
populations.  A  section  810  analysis  was 
completed  as  part  of  the  FEIS  process. 
The  final  section  810  analysis 
determination  appeared  in  the  April  6, 
1992,  ROD,  which  concluded  that  the 
Federal  Subsistence  Management 
Program,  under  Alternative  fV  with  an 
aimual  process  for  setting  hunting  and 
fishing  regulations,  may  have  some  local 
impacts  on  subsistence  uses,  but  the 
program  is  not  likely  to  significantly 
restrict  subsistence  uses. 

Paperwork  Reduction  Act 

These  rules  contain  information 
collection  requirements  subject  to  Office 
of  Management  and  Budget  (OMB) 
approval  under  the  Paperwork 
Reduction  Act  of  1995.  They  apply  to 
the  use  of  pubUc  lands  in  Alaska.  The 
information  collection  reqiiirements 
described  below  were  approved  by  OMB 
under  44  U.S.C.  3501  and  were  assigned 
clearance  number  1018-0075,  which 
expires  July  31,  2003.  The  information 
collection  requirements  described  below 
will  be  submitted  to  OMB  for  approval 
beyond  that  date.  We  will  not  conduct 
or  sponsor,  and  you  are  not  required  to 
respond  to,  a  collection  of  information 
request  unless  it  displays  a  ciurently 
valid  OMB  control  niunber. 

The  collection  of  information  will  be 
achieved  through  the  use  of  the  Federal 
Subsistence  Harvest  Permit  Application. 
This  collection  of  information  will 
establish  whether  the  applicant  qualifies 
to  participate  in  a  Federal  subsistence 
fishery  on  public  lands  in  Alaska  and 


will  provide  a  report  of  harvest  and 
location  of  harvest. 

The  likely  respondents  to  this 
collection  of  information  are  rural 
Alaska  residents  who  wish  to 
participate  in  specific  subsistence 
fisheries  on  Federal  land.  The  collected 
information  is  necessary  to  determine 
harvest  success  and  harvest  location  in 
order  to  make  management  decisions 
relative  to  the  conservation  of  healthy 
fiah  and  wildlife  populations.  The 
annual  burden  of  reporting  and 
recordkeeping  is  estimated  to  average 
0.25  hours  per  response,  including  time 
for  reviewing  instructions,  gathering 
and  maintaining  data,  and  completing 
and  reviewing  the  form.  The  estimated 
niunber  of  likely  respondents  under  this 
rule  is  less  than  5,000,  yielding  a  total 
annual  reporting  and  recordkeeping 
burden  of  1,250  hours  or  less. 

Direct  comments  on  the  burden 
estimate  or  any  other  aspect  bf  this  form 
to:  Information  Collection  Officer,  U.S. 
Fish  and  Wildlife  Service,  1849  C  Street. 
NW,  MS  222  ARLSQ.  Washington,  DC 
20240.  Additional  information 
collection  requirements  may  be  imposed 
if  Local  Advisory  Committees  subject  to 
the  Federal  Advisory  Committee  Act  are 
established  under  Subpart  B. 

Other  Requirements 

This  rule  was  not  subject  to  OMB 
review  under  Executive  Order  12866. 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601  et  seq.)  requires 
preparation  of  flexibility  analyses  for 
rules  that  will  have  a  significant  effect 
on  a  substantial  niunber  of  small 
entities,  which  include  small 
businesses,  organizations,  or 
governmental  jurisdictions.  The 
Departments  have  determined  that  this 
rulemaking  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  within  the  meaning  of 
the  Regulatory  Flexibility  Act. 

This  rulemaking  will  impose  no 
significant  costs  on  small  entities;  the 
exact  number  of  businesses  and  the 
amount  of  trade  that  will  result  from 
this  Federal  land-related  activity  is 
unknown.  The  aggregate  effect  is  an 
insignificant  positive  economic  effect  on 
a  number  of  small  entities,  such  as 
tackle,  boat,  and  gasoline  dealers.  The 
number  of  small  entities  affected  is 
unknown;  but.  the  fact  that  the  positive 
effects  will  be  seasonal  in  nature  and 
will,  in  most  cases,  merely  continue 
preexisting  uses  of  public  lands 
indicates  tiiat  they  will  not  be 
significant. 

In  general,  the  resources  harvested 
under  this  rule  will  be  consumed  by  the 
local  harvester  and  do  not  result  in  a 
dollar  benefit  to  the  economy.  However, 
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we  estimate  that  24  million  pounds  of 
fish  (including  8.3  million  pounds  of 
salmon)  are  harvested  by  the  local 
subsistence  users  annually  and,  if  given 
a  dollar  value  of  $3.00  per  pound  for 
salmon  and  $0.58  per  pound  for  other 
fish,  would  equate  to  about  $34  million 
in  food  value  Statewide. 

Title  Vm  of  ANILCA  requires  the 
Secretaries  to  administer  a  subsistence 
preference  on  public  lands.  The  scope  of 
this  program  is  limited  by  definition  to 
certain  public  lands.  Likewise,  these 
regulations  have  no  potential  takings  of 
private  property  implications  as  defined 
by  Executive  Order  12630. 

The  Service  has  determined  and 
certifies  pursuant  to  the  Unfunded 
Mandates  Reform  Act,  2  U.S.C.  1502  et 
seq.,  that  this  rulemaking  will  not 
impose  a  cost  of  $100  million  or  more 
in  any  given  year  on  local  or  State 
governments  or  private  entities.  The 
implementation  of  this  rule  is  by 
Federal  agencies,  and  no  cost  is 
involved  to  any  State  or  local  entities  or 
Tribal  governments. 

The  Service  has  determined  that  these 
final  regidations  meet  the  applicable 
standards  provided  in  sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 

In  accordance  with  Executive  Order 
13132,  the  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
Title  Vni  of  ANILCA  precludes  the  State 


from  exercising  full  management 
authority  over  fish  and  wildlife 
resources  on  Federal  lands. 

In  accordance  with  the  President's 
memorandum  of  April  29, 1994,  . 
"Govemment-to-Govemment  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951),  512  DM  2, 
and  E.O.  13175,  we  have  evaluated 
possible  effects  on  Federally  recognized 
Indian  tribes  and  have  determined  that 
there  are  no  effects.  The  Bureau  of 
Indian  A^drs  is  a  participating  agency 
in  this  rulemaking. 

Drafting  Information 

William  Knauer  drafted  these 
regulations  under  the  guidance  of 
Thomas  H.  Boyd,  of  the  Office  of 
Subsistence  Management,  Alaska 
Regional  Office,  U.S.  Fish  and  Wildlife 
Service,  Anchorage.  Alaska.  Curt 
Wilson,  Alaska  State  Office,  Bureau  of 
Land  Management;  Rod  Simmons, 
Alaska  Regional  Office,  U.S.  Fish  and 
Wildlife  Service;  Bob  Gerhard,  Alaska 
Regional  Office,  National  Park  Service; 
Ida  Hildebrand,  Alaska  Regional  Office, 
Bureau  of  Indian  Affairs;  and  Ken 
Thompson,  USDA-Forest  Service, 
provided  additional  guidance. 

List  of  Subiects 

36  CFR  Part  242 

Administrative  practice  and 
procedure,  Alaska,  Fish,  National 


forests,  Public  lands,  Reporting  and 
recordkeeping  requirements,  Wildlife. 

50  CFR  Part  100 

Administrative  practice  and 
procedure,  Alaska,  Fish,  National 
forests.  Public  lands.  Reporting  and 
recordkeeping  requirements.  Wildlife. 

For  the  reasons  set  out  in  the 
preamble,  the  Federal  Subsistence 
Board  amends  Title  36,  part  242,  and 
Tide  50,  part  100,  of  die  Code  of  Federal 
Regulations,  as  set  forth  below. 


PART 


—SUBSISTENCE 


MANAGEMEffT  REGULATIONS  FOR 
PUBLIC  LANDS  IN  ALASKA 

1.  The  authority  citation  for  both  36 
CFR  Part  242  and  50  CFR  Part  100 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  3,  472,  551,  668dd. 
3101-3126;  18  U.S.C.  3551-3586;  43  U.S.C 
1733. 

Subpart  C — Board  Determinations 

2.  In  Subpart  C  of  36  CFR  part  242 

and  50  CFR  part  100,  § .24(a)(2)  is 

revised  to  read  as  follows: 

24    Customary  and  traditkMial  use 


datsrminations. 
(a)*  *  * 
(2)  Fish  determinations. 


Area 


Species 


Determination 


Kotzebue  Area 

Norton  Sound — Port  Clarence  Area 
Yukon-Northem  Area: 

Yukon  River  drainage  


All  fish 
All  fish 


Yukon  River  drainage 


Yukon  River  drainage 


Remainder  of  the  Yukon-Northem  Area 
Kuskokwim  Area 


Salmon,  other  than  Yukon  River 

Fall  Chum  salmon. 
Yukon  River  Fall  chum  salnvm 


Freshwater  fish  species  (otfier 
than  salmon),  Including 
sheefish,  whitefish,  lamprey, 
burtx}t,  sucker,  grayling,  pike, 
char,  and  blackfish. 

All  fish 

SalrTKX) 


Rainbow  trout 


Pacific  cod 


All  other  fish  other  than  herring 


Residents  of  the  Kotzebue  Area. 

Residents  of  the  Norton  Sound-Port  Clarence  Area. 

Residents  of  tfie  Yukon  Area,  including  tfie  commu- 
nity of  Stet)t>ins. 

Residents  of  the  Yukon  River  drainage,  inckiding 
the  communities  of  Stebbins,  Scammon  Bay, 
Hooper  Bay,  and  Chevak. 

Residents  of  the  Yukon  Northern  Area. 


Residents  of  the  Northern  Area,  except  for  those 
domiciled  in  Unit  26-8. 

Residents  of  the  Kuskokwim  Area,  except  tfx>se 
persons  residing  on  the  United  States  military  In- 
stallation located  on  Cape  f^ewenham, 
Sparevohn  USAFB,  and  Tatalina  USAFB. 

Residents  of  the  communities  of  Quinhagak, 
Goodnews  Bay,  Kwethluk,  Eek,  Akiachak.  Akiak. 
and  Platinum. 

Residents  of  tfie  communities  of  Chevak,  Newtek, 
Tununak,  Toksook  Bay,  Nightmute,  Chefomak, 
Kipnuk,  Mekoryuk,  Kwigillingok,  Kor>giganak, 
Eek,  and  Tuntutuliak. 

ReskJents  of  tfie  Kuskokwim  Area,  except  those 
persons  residing  on  tfie  United  States  military  in- 
stallation kscated  on  Cape  Newenfiam, 
Spsu-evohn  USAFB,  and  Tatalina  USAFB. 
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Area 


Watofs  around  Nunivak  Island 


Bristol  Bay  Area: 

Nushagak   District,   including  drainages  flowing 

into  the  district. 
Naknek-Kvichak  District— Naknek  River  drainage 

Naknek-Kvichak     District— Iliamna-Lake     Claric 

drainage. 
Togiak  District  inchxtng  drainages  ftowing  into 

ttie  district. 

Togiak  District  _ „ 

Remaindef  of  the  Bristol  Bay  Area 

Aleutian  Islands  Area  

Alaska  Peninsula  Area 

ChignikArea „ _ „ 


Koduk  Area— except  the  Mainland  District,  all  waters 
atong  the  south  side  01  the  Alaska  Peninsula 
bounded  t>y  the  latitude  at  Cape  Douglas  (58°52' 
North  latitude)  rradstream  Shelikof  Strait,  and  east 
o<f  the  kmgitude  of  the  souttiem  entrance  of  Imuya 
Bay  near  Kitokak  Rocks  (57»11'22'  Kkxth  latitude. 
156»20'30'Wk)ngitudB). 

KodnkArea 

Cook  Inlet  Area 

Prince  Wifliam  Sound  Area: 

South-Westem  District  and  Green  Island 


North  of  a  Krw  from  Porcupine  Point  to  Granite 
Point,  afxj  south  of  a  Kne  from  Point  Lowe  to 
Tongue  Point. 

Chitinia  Subdistrict  of  the  Upper  Copper  River 
District 

Glennallen  Subdistrict  of  the  Upper  Copper  River 
District. 


Waters  of  the  Copper  River  between  f^tkxial 
Parte  ServKe  regulatory  makers  kx:ated  near 
ttie  mouth  of  Tanada  Creek,  and  in  Tanada 
Creek  between  Natkxial  Parte  Servc»e  regu- 
latory marteers  kJentifying  ttie  open  waters  of 
the  creek. 

Prince  William  Sound  Area — remainder  

Yakutat  Area: 

Freshwater  upstream  from  ttie  terminus  of  of 
streams  and  rivers  of  ttie  Yakutat  Area  from 
ttie  Doame  River  to  ttie  Tsiu  River. 

Freshwater  upstream  from  ttie  terminus  of 
streams  and  rivers  of  the  Yakutat  Area  from 
the  Doame  River  to  Point  Manby. 


Remainder  of  the  Yakutat  Area 


Species 


Herring  and  henring  roe 


Salmon  and  freshwater  fish 


Salmon  and  ottier  freshwater  fish 
Saknon  and  other  freshwater  fish 
Salmon  and  other  freshwater  fish 


Herring  spawn  on  kelp 

AH  fish 

AH  fish  

HaHbul 

AH  other  fish  in  the  Alaska  Penin- 
sula Area. 

HaHbut.  salmon  and  fish  other 
than  steettiead  and  rakibow 
trout 

Salmon 


Fish  other  than  steelhead  and 
rainbow  trout  and  salmon. 

Fsh  other  ttian  salmon.  DoHy 
Varden,  trout,  char,  grayHng, 
and  burtrat 


Salmon 


Salmon 
Salmon 
Salmon 


Salmon 


Salmon 
Salmon 


DoHy  Varden,  steelhead  trout,  and 
smelt 


Dofly  Varden,   trouth,   smelt  and 
eulachon. 


Determinatton 


Resklents  within  20  miles  of  the  coast  between  the 
westernmost  tip  of  ttie  Naskonanf  Peninsula  and 
ttie  terminus  of  the  Ishowik  River  and  on  Nunivak 
Island. 

ReskJents  of  the  Nushagak  District  and  freshwater 

drainages  flowing  into  the  district. 
Resktents  of  the  Naknek  and  Kvfchak  River  drain- 


Resklents  of  the  IKamna-Lake  Claric  drainage. 

Residents  of  the  Togiak  District,  freshwater  drain- 
age ftowing  into  the  district,  and  the  ottier  com- 
munity of  Manokotak. 

Resktents  of  the  Togiak  District. 

Resktents  of  the  Bristol  Bay  Area. 

Residents  of  the  Aleutian  Islands  Area  and  the 
Pribitof  Islands. 

Resktents  of  the  Alaska  Peninsula  Area  and  the 
communities  of  Ivanof  Bay  and  Perryvilte. 

Resktents  of  ttie  Alaska  Peninsula  Area. 

Resktents  of  the  Chigrak  Area. 


Resktents  of  the  Kodiak  Island  Borough,  except 
those  resting  on  the  Kodiak  Coast  Guard  Base. 


Resktents  of  the  Kodiak  Area. 
Resktents  of  the  Cook  Inlet  Area. 


Resktents  of  the  Southwestern  District  whwh  is 
mainland  waters  from  the  outer  point  on  the  north 
shore  of  Granite  Bay  to  Cape  Fairfiekl,  and 
Knight  Island,  Chenega  Island,  Bainbridge  Island, 
Evans  Island,  EIrington  Island,  Latouche  Island 
and  adjacent  islands. 

Residents  of  the  Village  of  Tatittek  and  Ellamar. 

Residents  of  Chitina,  Cantwell,  Chistochina,  Copper 
Center,  Gakona,  Gulkana,  Mentasta  Lake,  and 
Tazllna. 

Resktents  of  the  Prince  WIHiam  Sound  Area  and 
resktents  of  Healy  Lake,  Dot  Lake,  Northway. 
Tanacross,  Tetlin,  Tok  and  those  individuals  liv- 
ing akxig  ttie  Alaska  Highway  from  the  Alaskan/ 
Canadian  border  to  Dot  Lake,  along  the  Tok  Cut- 
off from  Tok  to  Mentasta  Pass,  and  atong  the 
NatMsna  Road. 

Residents  of  Mentasta  Lake  and  Dot  Lake. 


Resktents  of  the  Prince  William  Sound  Area. 

Residents  of  the  area  east  of  Yakutat  Bay,  includ- 
ing the  islands  within  Yakutat  Bay,  west  the  Situk 
River  drainage,  and  south  of  and  including  Knight 
Island. 

Residents  of  the  area  east  of  Yakutat  Bay,  includ- 
ing the  islands  within  Yakutat  Bay,  west  of  the 
Situk  River  drainage,  and  south  of  and  including 
Knight  Island. 

Residents  of  Southeastern  Alaska  and  Yakutat 
Area. 
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Area 


Species 


Determination 


Souttieastem  Alaska  Area: 

District  1 — Section  1-E  in  waters  of  ttie  Naha 
River  and  Roosevelt  Lagoon. 

District  1 — Section  1-F  in  Boca  de  Quadra  in  wa- 
ters of  Sockeye  Creek  and  Hugh  Smith  Lake 
within  500  yards  of  ttie  terminus  of  Sockeye 
Creek. 

District  2 — North  of  the  latitude  of  the  northern- 
most tip  of  Chasina  Point  and  west  of  a  line 
from  the  northern-most  tip  of  Chasina  Point  to 
the  eastern-most  tip  of  Qrindall  Island  to  the 
eastem-most  tip  of  ttie  Kasaan  Peninsula. 

District  3— Section  3-A 

District  3 — Section  A 

District  3-Section  3-B  in  waters  east  of  a  line 
from  Point  Idefonso  to  Tranquil  Point. 


District  3 — Sectk)n  3-C  in  waters  of  Sartcar  lakes 


District  5 — North  of  a  line  from  Point  Barrier  to 
Boulder  Point. 


District  9— Section  9-A 


District  9 — Section  9-B  north  of  the  latitude  of 
Swain  Point. 


District  10 — West  of  a  line  ^wn  Pinta  Point  to 
False  Point  Pybus. 


District  12 — South  of  a  line  from  Fishery  Point  to 
south  Passage  Point  and  north  of  the  latitude 
of  Point  Cautkxi. 


District  13 — Section  13-A  south  of  the  latitude  of 
Cape  Edward. 

District  13 — Section  13-B  north  of  the  latitude  of 
Redfish  Cape. 

District  13— Section  13-C 


District  13 — Section  13-C  east  of  the  longitude  of 
Point  Elizabeth. 


District  14— Section  14-B  and  14-C 


!  Southeastern  Alaska  Area — Remainder 


Salmon,  Dolly  Varden,  trout,  smelt 

and  eulachon. 
Salmon,  Dolly  Vanten,  trout,  smelt 

and  eulachon. 


Salmon,  Dolly  Varden,  trout,  smelt 
and  eulachon. 


Sainton,  Dolly  Varden,  trout,  smelt 

and  eulachon. 

Halibut  and  bottomfish  

Salmon,  Dolly  Varden,  trout,  smelt 

and  eulachon. 


Salmon,  Dolly  Varden  trout,  smelt 
and  eulachon. 


Salmon,  Dolly  Varden,  trout,  smelt 
and  eulaction. 


Salmon,  Dolly  Varden,  trout,  smelt 
and  eulachon. 


Salmon,  Dolly  Varden,  trout,  smelt 
and  eulachon. 


Sainton,  Dolly  Varden,  trout,  smelt 
and  eulachon. 


Salmon,  Dolly  Varden,  trout,  smelt 
and  eulachon. 


Salmon,  Dolly  Varden,  trout,  smelt 
and  eulachon. 

Salmon,  Dolly  Varden,  trout,  smelt 
and  eulachon. 

Salmon,  Dolly  Varden,  trout,  smelt 
and  eulachon. 


Salmon,  Dolly  Varden,  trout,  smelt 
and  eulachon. 


Salmon,  Dolly  Varden,  trout,  smelt 
and  eulachon. 

DoHy   Varden,    trout,    smelt   and 
eulachon. 


Resdents  of  the  City  of  Saxman. 
Resktents  of  the  City  of  Saxman. 


Residents  of  the  City  of  kasaan  and  in  the  drainage 
of  the  southeastem  shore  of  ttie  Kasaan  Penin- 
sula west  of  132°20'  W.  tong.  and  east  of 
132°25'  W.  long. 

Resktents  of  the  townsite  of  HydatMjrg. 

Residents  of  Southeast  Area 

Residents  of  the  City  of  Klawock  and  on  Prince  of 
Wales  Island  within  ttie  tx>undaries  of  ttie 
Klawock  Heenya  Corporation  land  hokjings  ttiey 
existed  in  January  1989,  and  tttose  residents  of 
ttie  City  of  Craig  and  on  Prince  Wates  Islarxl 
within  the  boundaries  of  ttie  Shan  Seat  Corpora- 
tton  land  holdings  as  ttiey  existed  in  January 
1989. 

Resktents  of  ttie  City  of  Klawock  and  on  Prince  of 
Wales  Island  within  ttie  boundaries  of  ttie 
Klawock  Heenya  Corporation  land  tioldings  as 
ttiey  existed  in  January  1989,  and  ttiose  resi- 
dents of  the  City  of  Craig  and  on  Prince  of  Wales 
Island  within  the  boundaries  of  ttie  Shan  Seet 
Corporation  land  holdings  as  they  existed  in  Jan- 
uary 1989. 

Residents  of  ttie  City  of  Kake  and  in  Kupreanof  Is- 
land drainages  emptying  into  Keku  Strait  south  of 
Point  White  and  north  of  the  Portage  Bay  boat 
hartwr. 

Residents  of  ttie  City  of  Kake  and  in  Kupreanof  Is- 
land drainages  emptying  into  Keku  Strait  south  of 
Point  White  and  north  of  the  Portage  Bay  boat 
hartxx. 

Residents  of  the  City  of  Kake  and  in  Kupreanof  Is- 
land drainages  emptying  into  Keku  Strait  south  of 
Point  White  and  north  of  ttie  Portage  eulaction 
Bay  boat  hartx>r. 

Residents  of  ttie  City  of  Kake  and  in  Kupreanof  Is- 
land drainages  enriptying  into  Keku  Strait  south  of 
Point  White  and  north  of  the  Portage  Bay  boat 
hartior. 

Residents  of  the  City  of  Angoon  and  atong  the 
western  shore  of  Admiralty  Island  north  of  ttie 
latitude  of  Sand  Island,  south  of  the  latitude  of 
Thayer  Creek,  and  west  of  134''30'  W.  tong..  in- 
cluding Killisnoo  Island. 

Residents  of  ttie  City  and  Borough  of  Sitka  in  drain- 
ages whk:h  empty  into  Section  13-B  north  of  tt>e 
latitude  of  Dorothy  Narrows. 

Residents  of  the  City  and  Borough  of  Sitka  drain- 
ages which  empty  into  Section  13-B  north  of  tfie 
latitude  of  Dorothy  Narrows. 

Resktents  of  the  City  and  Borough  of  Sitka  in  north 
of  the  Varden,  drainages  whtoh  empty  into  Sec- 
tion 13-6  north  latitude  of  trout,  of  ttie  latitude  of 
Dorottiy  Nanows. 

Residents  of  ttie  City  of  Angoon  and  along  ttie 
western  shore  of  Admiralty  Island  north  of  ttie 
latitude  of  Sand  Island,  south  of  ttie  latitude  of 
Thayer  Creek,  and  west  of  134°30'  W.  king.,  in- 
cluding Killisnoo  Island. 

Residents  of  ttie  City  of  Hoonah  and  in  Chntiagof 
Island  drainages  on  the  eastern  stiore  of  Port 
Fredenck  from  Gartina  Creek  to  Point  Soptiia. 

Residents  of  Southeastem  Alaska  and  Yakutat 
Areas. 
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Subpart  D— Subsiatanca  Taking  of 
Rah  and  WIMIifa 

3.  In  Subpart  D  of  36  CFR  part  242 

and  50  CFR  part  100,  § .25(c)  is 

revised  effective  March  1,  2001,  through 
June  30,  2001,  to  read  as  follows: 

f ^    Subsistanc*  taking  of 


(c)  Possession  and  transportation  of 
wildlife.  (1)  Except  as  specified  in 
paragraph  (c)(3)(ii).  (c)(4),  or  (c)(5)  of 
this  section,  or  as  otherwise  provided, 
you  may  not  take  a  species  of  wildlife 
in  any  Unit,  or  portion  of  a  Unit,  if  your 
total  take  of  that  species  already 
obtained  anywhere  in  the  State  under 
Federal  and  State  regulations  equals  or 
exceeds  the  harvest  limit  in  that  Unit. 

(2)  An  animal  taken  imder  Federal  or 
State  regulations  by  any  member  of  a 
community  with  an  established 
community  harvest  limit  for  that  species 
counts  toward  the  conununity  harvest 
limit  for  that  species.  Except  for  wildlife 

taken  pursuant  to  § .6(0(3),  or  as 

otherwise  provided  for  by  this  Part,  an 
animal  taken  as  part  of  a  community 
harvest  limit  counts  toward  every 
community  member's  harvest  limit  for 
that  species  taken  imder  Federal  or  State 
of  Alaska  regulations. 

(3)  Harvest  limits,  (i)  Harvest  limits, 
including  those  related  to  ceremonial 
uses,  authorized  by  this  section  and 
harvest  limits  established  in  State 
regiilations  may  not  be  acciunulated. 

(ii)  Wildlife  taken  by  a  designated 
hunter  for  another  person  pursuant  to 

§_ .6(f)(2),  counts  toward  the 

individual  harvest  limit  of  the  person 
for  whom  the  wildlife  is  taken. 

(4)  The  U.S.  Fish  and  WUdlife 
Service,  Office  of  Subsistence 
Management  may  issue  a  permit  to 
harvest  wildlife  for  a  qualifying 
cxiltural/educational  program  to  an 
organization  that  has  been  granted  a 
Federal  subsistence  permit  for  a  similar 
event  within  the  previous  five  years.  A 
qualifying  program  must  have 
instructors,  enrolled  students,  minimum 
attendance  requirements,  and  standards 
for  successful  completion  of  the  course. 
AppUcations  must  be  submitted  to  the 
Office  of  Subsistence  Management  60 
days  prior  to  the  earliest  desired  date  of 
harvest.  Permits  will  be  issued  for  no 
more  than  one  large  mammal  per 
cultiwe/education  camp.  Large  mammal 
species  allowed  to  be  harvested  are 
limited  to  deer,  moose,  caribou,  black 
bear,  and  moiuitain  goat.  Any  animals 
harvested  will  coimt  against  any 
established  Federal  harvest  quota  for  the 


area  in  which  harvested.  Appeal  of  a 
rejected  request  can  be  made  to  the 
Federal  Subsistence  Board.  Application 
for  an  initial  permit  for  a  qualifying 
ciUtural/educational  program,  for  a 
permit  when  the  circumstances  have 
changed  significantly,  when  no  permit 
has  been  issued  within  the  previous  five 
years,  or  when  there  is  a  request  for 
harvest  in  excess  of  that  provided  above, 
will  be  considered  by  the  Federal 
Subsistence  Board. 

(5)  The  harvest  limit  specified  for  a 
trapping  season  for  a  species  and  the 
harvest  limit  set  for  a  himting  season  for 
the  same  ^ecies  are  separate  and 
distinct.  This  means  that  if  you  have 
taken  a  harvest  limit  for  a  particular 
species  imder  a  trapping  season,  you 
may  take  additional  animals  under  the 
harvest  limit  specified  for  a  himting 
season  or  vice  versa. 

(6)  A  brown/grizzly  bear  taken  in  a 
Unit  or  portion  of  a  Unit  having  a 
harvest  limit  of  one  brown/gri^y  bear 
per  year  coi;nts  against  a  one  brown/ 
grizzly  bear  every  four  regulatory  years 
harvest  limit  in  other  Units;  an 
individual  may  not  take  more  than  one 
brown/grizzly  bear  in  a  regulatory  year. 

(7)  A  harvest  limit  applies  to  the 
number  of  animals  that  can  be  taken 
during  a  regulatory  year;  however, 
harvest  limits  for  grouse,  ptarmigan,  and 
caribou  (in  some  Units)  are  regulated  by 
the  number  that  may  be  taken  per  day. 
Harvest  limits  of  grouse  and  ptarmigan 
are  also  regulated  by  the  number  that 
can  be  held  in  possession. 

(8)  Unless  otherwise  provided,  any 
person  who  gives  or  receives  wildlife 
shall  furnish,  upon  a  request  made  by  a 
Federal  or  State  agent,  a  signed 
statement  describing  the  following: 
names  and  addresses  of  persons  who 
gave  and  received  wildlife,  the  time  and 
place  that  the  wildlife  was  taken,  and 
identification  of  species  transferred. 
Where  a  qualified  subsistence  user  has 
designated  another  qualified  subsistence 
user  to  take  wildlife  on  his  or  her  behalf 

in  accordance  with  § .6,  the 

permit  shall  be  furnished  in  place  of  a 
signed  statement. 

(9)  A  rural  Alaska  resident  who  has 
been  designated  to  take  wildlife  on 
behalf  of  another  rural  Alaska  resident 

in  accordance  with  § .6,  shall 

promptly  deliver  the  wildlife  to  that 
rural  Alaska  resident. 

(10)  You  may  not  possess,  transport, 
give,  receive,  or  barter  wildlife  that  was 
taken  in  violation  of  Federal  or  State 
statutes  or  a  regulation  promulgated 
thereunder. 

(11)  Evidence  of  sex  and  identity,  (i) 
If  subsistence  take  of  Dall  sheep  is 
restricted  to  a  ram,  you  may  not  possess 


or  transport  a  harvested  sheep  unless 
both  horns  accompany  the  animal. 

(ii)  If  the  subsistence  taking  of  an 
ungulate,  except  sheep,  is  restricted  to 
one  sex  in  the  local  area,  you  may  not 
possess  or  transport  the  carcass  of  an 
animal  taken  in  that  area  unless 
sufficient  portions  of  the  external  sex 
organs  remain  attached  to  indicate 
conclusively  the  sex  of  the  animal, 
except  in  Units  11  and  13  where  you 
may  possess  either  sufficient  portions  of 
the  external  sex  organs  (still  attached  to 
a  portion  of  the  carcass)  or  the  head 
(with  or  without  antlers  attached; 
however,  the  antler  stumps  must  remain 
attached),  to  indicate  the  sex  of  the 
harvested  moose;  however,  this 
paragraph  (c)(ll)(ii)  does  not  apply  to 
the  carcass  of  an  ungulate  that  has  been 
butchered  and  placed  in  storage  or 
otherwise  prepared  for  consumption 
upon  arrival  at  the  location  where  it  is 
to  be  consumed. 

(iii)  If  a  moose  harvest  limit  includes 
an  antler  size  or  configuration 
restriction,  you  may  not  possess  or 
transport  the  moose  carcass  or  its  parts 
unless  both  antlers  accompany  the 
carcass  or  its  parts.  If  you  possess  a  set 
of  antlers  with  less  than  the  required 
number  of  brow  tines  on  one  ander,  you 
must  leave  the  antlers  naturally  attached 
to  the  unbroken,  uncut  skull  plate; 
however,  this  paragraph  (c)(ll)(iii)  does 
not  apply  to  a  moose  carcass  or  its  parts 
that  have  been  butchered  and  placed  in 
storage  or  otherwise  prepared  for 
consumption  after  arrival  at  the  place 
where  it  is  to  be  stored  or  consumed. 

(12)  You  must  leave  all  edible  meat 
from  caribou  and  moose  harvested  in 
Units  9(B),  17,  and  19(B)  prior  to 
October  1  on  the  bones  of  the  front 
quarters  and  hind  quarters  until  you 
remove  the  meat  from  the  field  or 
process  it  for  human  consumption. 

4.  In  Subpart  D  of  36  CFR  part  242 

and  50  CFR  part  100,  § .26  is 

added  and  reserved  and  §§ .27 

and .28  are  added  effective  March 

1.  2001,  through  February  28,  2002,  to 
read  as  follows: 

I M    [R«s«rved] 


I JZT    Subtistaitce  taking  of  fish. 

(a)  Applicability.  (1)  Regulations  in 
this  section  apply  to  the  taking  of  fish 
or  their  parts  for  subsistence  uses. 

(2)  You  may  take  fish  for  subsistence 
uses  at  any  time  by  any  method  unless 
you  are  restricted  by  the  subsistence 
fishing  regulations  found  in  this  section. 
The  harvest  limit  specified  in  this 
section  for  a  subsistence  season  for  a 
species  and  the  State  harvest  limit  set 
for  a  State  season  for  the  same  species 
are  not  cumulative.  This  means  that  if 
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you  have  taken  the  harvest  limit  for  a 
particular  species  under  a  subsistence 
season  specified  in  this  section,  you 
may  not,  after  that,  take  any  additional 
fish  of  that  species  under  any  other 
harvest  limit  specified  for  a  State 
season. 

(b)  Definitions.  The  following 
definitions  shall  apply  to  all  regulations 
contained  in  this  section: 

ADFSrG  means  the  Alaska  Department 
of  Fish  and  Game. 

Anchor  means  a  device  used  to  hold 
a  fishing  vessel  or  net  in  a  fixed  position 
relative  to  the  beach;  this  includes  using 
part  of  the  seine  or  lead,  a  ship's  anchor, 
or  being  secured  to  another  vessel  or  net 
that  is  anchored. 

Beach  seine  means  a  floating  net 
which  is  designed  to  surround  fish  and 
is  set  from  and  hauled  to  the  beach. 

Cast  net  means  a  circular  net  with  a 
mesh  size  of  no  more  than  1 V2  inches 
and  weights  attached  to  the  perimeter 
which,  when  thrown,  surrounds  the  fish 
and  closes  at  the  bottom  when  retrieved. 

Char  means  the  following  species: 
Arctic  char  [Salvelinus  alpinis);  lake 
trout  (Salvelinus  namaycush);  brook 
trout  (Salvelinus  fontinalis),  and  Dolly 
Varden  (Salvelinus  malma). 

Depth  of  net  means  the  perpendicular 
distance  between  cork  line  and  lead  line 
expressed  as  either  linear  units  of 
measure  or  as  a  number  of  meshes, 
including  all  of  the  web  of  which  the 
net  is  composed. 

Dip  net  means  a  bag-shaped  net 
supported  on  all  sides  by  a  rigid  frame; 
the  maximum  straight-line  distance 
between  any  two  points  on  the  net 
frame,  as  measured  through  the  net 
opening,  may  not  exceed  5  feet;  the 
depth  of  the  bag  must  be  at  least  one- 
half  of  the  greatest  straight-line  distance, 
as  measured  through  the  net  opening; 
no  portion  of  the  bag  may  be 
constructed  of  webbing  that  exceeds  a 
stretched  measurement  of  4.5  inches; 
the  frame  must  be  attached  to  a  single 
rigid  hemdle  and  be  operated  by  hand. 

Drainage  means  all  of  the  waters 
comprising  a  watershed,  including 
tributary  rivers,  streams,  sloughs,  ponds, 
and  lakes,  which  contribute  to  the  water 
supply  of  the  watershed. 

Drift  gillnet  means  a  drifting  gillnet 
that  has  not  been  intentionally  staked, 
anchored,  or  otherwise  fixed  in  one 
place. 

Fishwheel  meeins  a  fixed,  rotating 
device,  with  no  more  than  four  baskets 
on  a  single  axle,  for  catching  fish,  which 
u  driven  by  river  current  or  other 
means. 

Freshwater  of  streams  and  rivers 
means  the  line  at  which  freshwater  is 
separated  from  saltwater  at  the  mouth  of 
streams  and  rivers  by  a  line  drawn 


headland  to  headland  across  the  mouth 
as  the  waters  flow  into  the  sea. 

Fyke  net  means  a  fixed,  funneling 
(fyke)  device  used  to  entrap  fish. 

Gear  means  any  type  of  fishing 
apparatus. 

Gillnet  means  a  net  primarily 
designed  to  catch  fish  by  entanglement 
in  a  mesh  that  consists  of  a  single  sheet 
of  webbing  which  hangs  between  cork 
line  and  lead  line,  and  which  is  fished 
irom  the  surface  of  the  water. 

Groundfish  or  bottomfish  means  any 
marine  fish  except  halibut,  osmerids, 
herring  and  salmonids. 

Hand  purse  seine  means  a  floating  net 
which  is  designed  to  surround  fish  and 
which  can  be  closed  at  the  bottom  by 
pursing  the  lead  line;  pursing  may  only 
be  done  by  hand  power,  and  a  free- 
running  line  through  one  or  more  rings 
attached  to  the  lead  line  is  not  allowed. 

Handline  means  a  hand-held  and 
operated  line,  with  one  or  more  hooks 
attached. 

Harvest  limit  means  the  maximum 
legal  take  per  person  or  designated 
group,  per  specified  time  period,  in  the 
area  in  which  the  person  is  fishing,  even 
if  part  or  all  of  the  fish  are  preserved. 
A  fish,  when  landed  and  killed  by 
means  of  rod  and  reel  becomes  part  of 
the  harvest  limit  of  the  person  originally 
hooking  it. 

Herring  pound  means  an  enclosure 
used  primarily  to  contain  live  herring 
over  extended  periods  of  time. 

Household  means  a  person  or  persons 
having  the  same  residence. 

Hung  measure  means  the  maviTnnm 
length  of  the  cork  line  when  measured 
wet  or  dry  with  traction  applied  at  one 
end  only. 

Jigging  gear  means  a  line  or  lines  with 
lures  or  baited  hooks,  drawn  through 
the  water  by  hand,  and  which  are 
operated  during  periods  of  ice  cover 
from  holes  cut  in  the  ice,  or  from  shore 
ice  and  which  are  drawn  through  the 
water  by  hand. 

Lead  means  either  a  length  of  net 
employed  for  guiding  fish  into  a  seine, 
set  gillnet,  or  other  length  of  net,  or  a 
length  of  fencing  employed  for  guiding 
fish  into  a  fishwheel,  fyke  net,  or  dip 
net. 

Legal  limit  of  fishing  gear  means  the 
maximum  aggregate  of  a  single  type  of 
fishing  gear  permitted  to  be  used  by  one 
individual  or  boat,  or  combination  of 
boats  in  any  particular  regulatory  area, 
district,  or  section. 

Long  line  means  either  a  stationary, 
buoyed,  or  anchored  line,  or  a  floating, 
fiee-drifting  line  with  lures  or  baited 
hooks  attached. 

Mechanical  jigging  machine  means  a 
mechanical  device  with  line  and  hooks 
used  to  jig  for  halibut  and  bottomfish. 


but  does  not  include  hand  guidies  or 
rods  with  reels. 

Mile  means  a  nautical  mile  when  used 
in  reference  to  marine  waters  or  a 
statute  mile  when  used  in  reference  to 
fresh  water. 

Possession  limit  means  the  Tnayimiinn 
number  of  fish  a  person  or  designated 
group  may  have  in  possession  ii  the  fish 
have  not  been  canned,  salted,  frozen, 
smoked,  dried,  or  otherwise  preserved 
so  as  to  be  fit  for  human  consumption 
after  a  15-day  period. 

Pot  means  a  portable  structure 
designed  and  constructed  to  capture  and 
retain  live  fish  and  shellfish  in  the 
water. 

Purse  seine  means  a  floating  net 
which  is  designed  to  surround  fish  and 
which  can  be  closed  at  the  bottom  by 
means  of  a  free-running  line  through 
one  or  more  rings  attached  to  the  lead 
line. 

Rockfish  means  all  species  of  the 
genus  Sebastes. 

Rod  and  reel  means  either  a  device 
upon  which  a  line  is  stored  on  a  fixed 
or  revolving  spool  and  is  deployed 
through  guides  mounted  on  a  flexible 
pole,  or  a  line  that  is  attached  to  a  pole. 
In  either  case,  bait  or  an  artificial  fly  or 
lure  is  used  as  terminal  tackle.  This 
definition  does  not  include  the  use  of 
rod  and  reel  gear  for  snagging. 

Salmon  means  the  following  species: 
pink  salmon  (Qncoriiynciius  goihuscha); 
sockeye  salmon  (Oncorhynchus  nerka); 
chinook  salmon  (Oncorhynchus 
tshawytscha);  coho  salmon 
(Oncorhynchus  kisutch);  and  chum 
salmon  (Oncorhynchus  keta). 

Salmon  stream  means  any  stream 
used  by  salmon  for  spawning,  rearing, 
or  for  traveling  to  a  spawning  or  rearing 
area. 

Set  gillnet  means  a  gillnet  that  has 
been  intentionally  set,  staked,  anchored, 
or  otherwise  fixed. 

Spear  means  a  shaft  with  a  sharp 
point  or  fork-like  implement  attached  to 
one  end  which  is  used  to  thrust  through 
the  water  to  impale  or  retrieve  fish  and 
which  is  operated  by  hand. 

Stretched  measure  means  the  average 
length  of  any  series  of  10  consecutive 
meshes  measured  from  inside  the  first 
knot  and  including  the  last  knot  when 
wet;  the  10  meshes,  when  being 
measured,  shall  be  an  integral  part  of 
the  net,  as  hung,  and  measured 
perpendicular  to  the  selvages; 
measurements  shall  be  made  by  means 
of  a  metal  tape  measure  while  the  10 
meshes  being  measured  are  suspended 
vertically  from  a  single  peg  or  nail, 
under  5-pound  weight. 

Subsistence  fishing  permit  means  a 
pennit  issued  by  the  Alaska  Department 
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of  Fish  and  Game,  unless  specifically 
identified  otherwise. 

To  operate  fishing  gear  means  any  of 
the  following:  to  deploy  gear  in  the 
water;  to  remove  gear  from  the  water;  to 
remove  fish  or  shellfish  from  the  gear 
during  an  open  season  or  period;  or  to 
possess  a  gillnet  containing  fish  during 
an  open  fishing  period,  except  that  a 
gillnet  which  is  completely  clear  of  the 
water  is  not  considered  to  be  operating 
for  the  purposes  of  minimiim  distance 
requirement. 

Trawl  means  a  bag-shaped  net  towed 
through  the  water  to  capture  fish  or 
shellfish,  and  includes  beam,  ottw.  or 
pelagic  trawl. 

Troll  gear  means  a  power  gurdy  troll 
gear  consisting  of  a  Une  or  lines  with 
lures  or  baited  hooks  which  are  draMm 
through  the  water  by  a  power  gurdy; 
hand  troU  gear  consisting  of  a  line  or 
lines  with  lures  or  baited  hooks  which 
are  drawn  through  the  water  from  a 
vessel  by  hand  trolling,  strip  fishing,  or 
other  types  of  trolling,  and  which  are 
retrieved  by  hand  power  or  hand- 
powered  crank  and  not  by  any  type  of 
electrical,  hydraulic,  mechanicsd,  or 
other  assisting  device  or  attachment;  or 
dinglebar  troll  gear  consisting  of  one  or 
more  lines,  retrieved  and  set  with  a  troll 
gurdy  or  hand  troll  gurdy,  with  a 
terminally  attached  weight  from  which 
one  or  more  leaders  with  one  or  more 
lures  or  baited  hooks  are  pulled  through 
the  water  while  a  vessel  is  making  way. 

Trout  means  the  following  species: 
cutthroat  trout  [Oncorhynchus  claiki) 
and  rainbow  trout  or  steelhead  trout 
(Oncorhynchus  mykiss). 

(c)  Methods,  means,  and  general 
restrictions.  (1)  Unless  otherwise 
specified  in  this  section  or  under  terms 
of  a  required  subsistence  fishing  permit 
(as  may  be  modified  by  this  section), 
you  may  use  the  following  legal  types  of 
gear  for  subsistence  fishing: 

(i)  A  set  rallnet; 

(ii)  A  drift  gillnet; 

(iii)  A  purse  seine; 

(iv)  A  hand  purse  seine; 

(v)  A  beach  seine; 

(vi)  Troll  gear; 

(vii)  A  fish  wheel; 

(viii)  A  trawl; 

(ix)  A  pot; 

(x)  A  longline; 

(xi)  A  fyke  net; 

(xii)  A  lead; 

(xiii)  A  herring  pound; 

(xiv)  A  dip  net; 

(xv)  Jigging  gear; 

(xvi)  A  mechanical  jigging  machine; 

(xvii)  A  handline; 

(xviii)  A  cast  net; 

(xix)  A  rod  and  reel;  and 

(xx)  A  spear. 

(2)  You  must  include  an  escape 
mechanism  on  all  pots  used  to  take  fish 


or  shellfish.  The  escape  mechanisms  are 
as  follows: 

(i)  A  sidewall,  which  may  include  the 
tunnel,  of  all  shellfish  and  bottomfish 
pots  must  contain  an  opening  equal  to 
or  exceeding  18  inches  in  length,  except 
that  in  shrimp  pots  the  opening  must  be 
a  minimum  of  6  inches  in  length.  The 
opening  must  be  laced,  sewn,  or  secured 
together  by  a  single  length  of  untreated, 
100  percent  cotton  twine,  no  larger  than 
30  thread.  The  cotton  twine  may  be 
knotted  at  each  end  only.  The  opening 
must  be  within  6  inches  of  the  bottom 
of  the  pot  and  must  be  parallel  with  it. 
The  cotton  twine  may  not  be  tied  or 
looped  aroimd  the  web  bars.  Dungeness 
crab  pots  may  have  the  pot  lid  tie-down 
straps  secured  to  the  pot  at  one  end  by 
a  single  loop  of  imtreated,  100  percent 
cotton  twine  no  larger  than  60  thread,  or 
the  pot  lid  must  be  seciued  so  that, 
when  the  twine  degrades,  the  Ud  will  no 
longer  be  securely  closed; 

(ii)  All  king  crab.  Tanner  crab, 
shrimp,  miscellaneous  shellfish  and 
bottomfish  pots  may,  instead  of 
compl3ring  with  paragraph  (c)(2){i)  of 
thi.o  section,  satisfy  the  following:  a 
sidewall,  which  may  include  the  tunnel, 
must  contain  an  opening  at  least  18 
inches  in  length,  except  that  shrimp 
pots  must  contain  an  opening  at  least  6 
inches  in  length.  The  opening  must  be 
laced,  sewn,  or  secured  together  by  a 
single  length  of  treated  or  untreated 
twine,  no  larger  than  36  thread.  A 
galvanic  timed  release  device,  designed 
to  release  in  no  more  than  30  days  in 
salt  water,  must  be  integral  to  the  length 
of  twine  so  that,  when  the  device 
releases,  the  twine  will  no  longer  secure 
or  obstruct  the  opening  of  the  pot.  The 
twine  may  be  knotted  only  at  each  end 
and  at  the  attachment  points  on  the 
galvanic  timed  release  device.  The 
opening  must  be  within  6  inches  of  the 
bottom  of  the  pot  and  must  be  parallel 
with  it.  The  twine  may  not  be  tied  or 
looped  around  the  web  bars. 

(3)  For  subsistence  fishing  for  salmon, 
you  may  not  use  a  gillnet  exceeding  50 
fathoms  in  length,  imless  otherwise 
specified  in  this  section.  The  gillnet  web 
must  contain  at  least  30  filaments  of 
equal  diameter  or  at  least  6  filaments, 

_  each  of  which  must  be  at  least  0.20 
millimeter  in  diameter. 

(4)  Except  as  otherwise  provided  for 
in  this  section,  you  may  not  obstruct 
more  than  one-half  the  width  of  any 
stream  with  any  gear  used  to  take  fish 
for  subsistence  uses. 

(5)  You  may  not  use  live  non- 
indigenovis  fish  as  bait. 

(6)  You  must  have  your  first  initial, 
last  name,  and  address  plainly  and 
legibly  inscribed  on  the  side  of  your 
fishwheel  &cing  midstream  of  the  river. 


(7)  You  may  use  kegs  or  buoys  of  any 
color  but  red  on  any  permitted  gear. 

(8)  You  must  have  yoiu  first  initial, 
last  name,  and  address  plainly  and 
legibly  inscribed  on  each  keg,  buoy, 
stakes  attached  to  gillnets,  stakes 
identifying  gear  fished  under  the  ice, 
and  any  other  imattended  fishing  gear 
which  you  use  to  take  fish  for 
subsistence  uses. 

(9)  You  may  not  use  explosives  or 
chemicals  to  take  fish  for  subsistence 
uses. 

(10)  You  may  not  take  fish  for 
subsistence  uses  Within  300  feet  of  any 
dam,  fish  ladder,  weir,  culvert  or  other 
artificial  obstruction,  imless  otherwise 
indicated. 

(11)  The  limited  exchange  for  cash  of 
subsistence-harvested  fish,  their  parts, 
or  their  eggs,  legally  taken  under 
Federal  subsistence  management 
regulations  to  support  personal  and 
family  needs  is  permitted  as  customary 
trade,  so  long  as  it  does  not  constitute 

a  significant  commercial  enterprise.  The 
Board  may  recognize  regional 
differences  and  define  customary  trade 
differenUy  for  separate  regions  of  the 
State. 

(12)  Individuals,  businesses,  or 
organizations  may  not  purchase 
subsistence-taken  fish,  their  parts,  or 
their  eggs  for  use  in,  or  resale  to,  a 
significant  commercial  enterprise. 

(13)  Individuals,  businesses,  or 
organizations  may  not  receive  through 
barter  subsistence-taken  fish,  their  parts 
or  their  eggs  for  use,in,  or  resale  to,  a 
significant  commercial  enterprise. 

(14)  Except  as  provided  elsewhere  in 
this  section,  you  may  not  take  rainbow 
trout  or  steelhead  trout. 

(15)  You  may  not  use  as  bait  for 
commercial  or  sport  fishing  purposes 
fish  taken  for  subsistence  use  or  under 
subsistence  regulations  in  this  part. 

(16)  You  may  not  acciunulate  harvest 
limits  authorized  in  this  section  or 

§ .28  with  harvest  limits  authorized 

under  State  regulations. 

(17)  Unless  specified  otherwise  in  this 
section,  you  may  use  a  rod  and  reel  to 
take  fish  without  a  subsistence  fishing 
permit.  Harvest  limits  applicable  to  the 
use  of  a  rod  and  reel  to  taike  fish  for 
subsistence  uses  shall  be  as  follows: 

(i)  If  you  are  required  to  obtain  a 
subsistence  fishing  permit  for  an  area, 
that  permit  is  required  to  take  fish  for 
subsistence  uses  with  rod  and  reel  in 
that  area.  The  harvest  and  possession 
limits  for  taking  fish  with  a  rod  and  reel 
in  those  areas  are  the  same  as  indicated 
on  the  permit  issued  for  subsistence 
fishing  with  other  gear  types; 

(ii)  Except  as  otherwise  provided  for 
in  this  section,  if  you  are  not  required 
to  obtain  a  subsistence  fishing  permit 
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for  an  area,  the  harvest  and  possession 
limits  for  taking  fish  for  subsistence 
uses  with  a  rod  and  reel  is  the  same  as 
for  taking  fish  luider  State  of  Alaska 
subsistence  fishing  regulations  in  those 
same  areas.  If  the  State  does  not  have  a 
specific  subsistence  season  for  that 
particiilar  species,  the  limit  shall  be  the 
same  as  for  taking  fish  under  State  of 
Alaska  sport  fishing  regulations. 

(18)  Unless  restricted  in  this  section, 
or  unless  restricted  under  the  terms  of 
a  subsistence  fishing  permit,  you  may 
take  fish  for  subsistence  uses  at  any 
time. 

(19)  You  may  not  intentionally  waste 
or  destroy  any  subsistence-caught  fish 
or  shellfish;  however,  you  may  use  for 
bait  or  other  pinposes,  whitefish, 
herring,  and  species  for  which  bag 
limits,  seasons,  or  other  regulatory 
methods  and  means  are  not  provided  in 
this  section,  as  well  as  the  head,  tail, 
fins,  and  viscera  of  legally-taken 
subsistence  fish. 

(d)  Fishing  by  designated  harvest 
permit.  (1)  Any  species  of  fish  that  may 
be  taken  by  subsistence  fishing  under 
this  part  may  be  taken  imder  a 
designated  harvest  permit. 

(2)  If  you  are  a  Federally-qualified 
subsistence  user,  you  (beneficiary)  may 
designate  another  Federally-qualified 
subsistence  user  to  take  fish  on  your 
behalf.  The  designated  fisherman  must 
obtain  a  designated  harvest  permit  prior 
to  attempting  to  harvest  fish  and  must 
return  a  completed  harvest  report.  The 
designated  fisherman  may  fish  for  any 
niunber  of  beneficiaries  but  may  have 
no  more  than  two  harvest  limits  in  his/ 
her  possession  at  any  one  time. 

(3)  The  designated,  fisherman  must 
have  in  possession  a  valid  designated 
fishing  permit  when  taking,  attempting 
to  take,  or  transporting  fish  taken  imder 
this  section,  on  behalf  of  a  beneficiary. 

(4)  The  designated  fisherman  may  not 
fish  with  more  than  one  legal  limit  of 
gear. 

(5)  You  may  not  designate  more  than 
one  person  to  take  or  attempt  to  take 
fish  on  youi  behalf  at  one  time.  You 
may  not  personally  take  or  attempt  to 
take  fish  at  the  same  time  that  a 
designated  fisherman  is  taking  or 
attempting  to  take  fish  on  yoin  behalf. 

(e)  Fishing  permits  and  reports.  (1) 
You  may  take  salmon  only  under  the 
authority  of  a  subsistence  fishing 
permit,  unless  a  permit  is  specifically 
not  required  in  a  partic\ilar  area  by  the 
subsistence  regulations  in  this  part,  or 
unless  you  are  retaining  salmon  from 
your  commercial  catch  consistent  with 
paragraph  (f)  of  this  section. 

(2)  The  U.S.  Fish  and  WildUfe 
Service,  Office  of  Subsistence 
Management  may  issue  a  permit  to 


harvest  fish  for  a  qualifying  cultural/ 
educational  program  to  an  organization 
that  has  been  granted  a  Federal 
subsistence  permit  for  a  similar  event 
within  the  previous  5  years.  A 
qualifying  program  must  have 
instructors,  enrolled  students,  mininiiim 
attendance  requirements,  and  standards 
for  successful  completion  of  the  course. 
Applications  must  be  submitted  to  the 
Office  of  Subsistence  Management  60 
days  prior  to  the  earliest  desired  date  of 
harvest.  Permits  will  be  issued  for  no 
more  than  25  fish  per  cultiu^/education 
camp.  Appeal  of  a  rejected  request  can 
be  made  to  the  Federal  Subsistence 
Board.  Application  for  an  initial  permit 
for  a  qualifying  cultural/educational 
program,  for  a  permit  when  the 
circumstances  have  changed 
significanUy,  when  no  permit  has  been 
issued  within  the  previous  5  years,  or 
when  there  is  a  request  for  harvest  in 
excess  of  that  provided  in  this 
paragraph  (e)(2),  will  be  considered  by 
the  Federal  Subsistence  Board. 

(3)  If  a  subsistence  fishing  permit  is 
required  by  this  section,  the  follovdng 
permit  conditions  apply  unless 
otherwise  specified  in  tiiis  section: 

(i)  You  may  not  take  more  fish  for 
subsistence  use  than  the  limits  set  out 
in  the  permit; 

(ii)  You  must  obtain  the  permit  prior 
to  fishing; 

(iii)  You  must  have  the  permit  in  your 
possession  and  readily  available  for 
inspection  while  fishing  or  transporting 
subsistence-taken  fish; 

(iv)  If  specified  on  the  permit,  jrou 
shall  keep  accurate  daily  records  of  the 
catch,  showing  the  number  of  fish  taken 
by  species,  location  and  date  of  catch, 
and  other  such  information  as  may  be 
required  for  management  or 
conservation  purposes;  and 

(v)  If  the  return  of  catch  information 
necessary  for  management  and 
conservation  purposes  is  required  by  a 
fishing  permit  and  you  fail  to  comply 
with  such  reporting  requirements,  you 
are  ineligible  to  receive  a  subsistence 
permit  for  that  activity  during  the 
following  calendar  year,  unless  you 
demonstrate  that  failure  to  report  was 
due  to  loss  in  the  mail,  accident, 
sickness,  or  other  imavoidable 
circumstances. 

(f)  Relation  to  commercial  fishing 
activities.  (1)  If  you  are  a  Federally- 
qualified  subsistence  user  who  also 
commercial  fishes,  you  may  retain  fish 
for  subsistence  purposes  from  your 
lawfully-taken  commercial  catch. 

(2)  When  participating  in  a 
commercial  and  subsistence  fishery  at 
the  same  time,  you  may  not  use  an 
amount  of  combined  fishing  gear  in 
excess  of  that  allowed  under  the 


appropriate  commercial  fishing 
regulations. 

(g)  You  may  not  possess,  transport, 
give,  receive,  or  barter  subsistence-taken 
fish  or  their  parts  which  have  been 
taken  contrary  to  Federal  law  or 
regulation  or  State  law  or  regulation 
(unless  superseded  by  regulations  in 
this  part). 

(h)  [Reserved] 

(i)  Fishery  management  area 
restrictions.  (1)  Kotzebue  Area.  The 
Kotzebue  Area  includes  all  waters  of 
Alaska  between  the  latitude  of  the 
westernmost  tip  of  Point  Hope  and  the 
latitude  of  the  westernmost  tip  of  Cape 
Prince  of  Wales,  including  those  waters 
draining  into  the  Chukchi  Sea. 

(i)  You  may  take  fish  for  subsistence 
purposes  without  a  permit. 

(ii)  You  may  take  salmon  only  by 
gillnets,  beach  seines,  or  a  rod  and  reel. 

(iii)  In  the  Kotzebue  District,  you  may 
take  sheefish  with  gillnets  that  are  not 
more  than  50  fathoms  in  length,  nor 
more  than  12  meshes  in  depth,  nor  have 
a  mesh  size  larger  than  7  inches. 

(iv)  You  may  not  obstruct  more  than 
one-half  the  width  of  a  stream  with  any 
gear  used  to  take  fish  for  subsistence 
uses,  except  itom  May  15  to  June  30  and 
August  15  to  October  31  when  taking 
whitefish  or  pike  in  steams,  creeks,  or 
sloughs  within  the  Selawik  and  Kobuk 
River  drainages.  Only  gillnets  60  feet  or 
less  in  length  with  a  mesh  size  &x>m  2Vz 
to  4V2  inches  may  be  used.  You  must 
check  your  net  at  least  once  in  every  24- 
hoiu-  period. 

(2)  Norton  Sound-Port  Clarence  Area. 
The  Norton  Sound-Port  Clarence  Area 
includes  all  waters  of  Alaska  between 
the  latitude  of  the  westernmost  tip  of 
Cape  Prince  of  Wales  and  the  latitude  of 
Canal  Point  light,  including  those 
waters  of  Alaska  surrounding  St. 
Lawrence  Island  and  those  waters 
draining  into  the  Bering  Sea. 

(i)  In  the  Port  Clarence  District,  you 
may  take  fish  at  any  time  except  as 
specified  by  emergency  regulation. 

(ii)  In  the  Norton  Sound  District,  you 
may  take  fish  at  any  time  except  as 
follows: 

(A)  In  Subdistricts  2  through  6,  if  you 
are  a  commercial  fishermen,  you  may 
not  fish  for  subsistence  purposes  during 
the  weekly  closures  of  the  commercial 
salmon  fishing  season,  except  that  from 
July  15  through  August  1,  you  may  take 
salmon  for  subsistence  purposes  7  days 
per  week  in  the  Unalakleet  and 
Shaktoolik  River  drainages  with  gillnets 
which  have  a  mesh  size  that  does  not 
exceed  4V2  inches,  and  with  beach 
seines; 

(B)  In  the  Unalakleet  River  from  June 
1  through  July  15,  you  may  take  salmon 
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only  from  8:00  a-m.  Monday  imtil  8:00 
p.m.  Saturday; 

(C)  In  Subdistricts  1 — 3,  you  may  take 
salmon  other  than  chiun  salmon  by 
beach  seine  during  periods  established 
by  emergency  regulations. 

(iii)  You  may  take  salmon  oidy  by 
gillnets,  beach  seines,  fishwheel,  or  a 
rod  and  reel. 

(iv}  You  may  take  fish  other  than 
salmon  by  set  gillnet,  drift  gillnet,  beach 
seine,  fish  wheel,  pot,  long  line,  fyke 
net,  jigging  gear,  spear,  lead,  or  a  rod 
and  reel. 

(v)  In  the  Unalakleet  River  from  June 
1  through  July  15,  you  may  not  operate 
more  than  25  fathoms  of  gillnet  in  the 
aggregate  nor  may  you  operate  an 
unanchored  fishing  net. 

(vi)  You  may  take  fish  for  subsistence 
purposes  without  a  subsistence  fishing 
permit  except  that  a  subsistence  fishing 
permit  is  required  in  the  Norton  Sound 
District  for  net  fishing  in  all  waters  bom 
Cape  Douglas  to  Rocky  Point. 

(vii)  Only  one  subsistence  fishing 
permit  will  be  issued  to  each  household 
per  year. 

(3)  Yukon-Northern  Area.  The  Yukon- 
Northern  Area  includes  all  waters  of 
Alaska  between  the  latitude  of  Canal 
Point  Light  and  the  latitude  of  the 
westernmost  point  of  the  Naskonat 
Peninsula,  including  those  waters 
draining  into  the  Bering  Sea,  and  all 
waters  of  Alaska  north  of  the  latitude  of 
the  westernmost  tip  of  Point  Hope  and 
west  of  141°  W.  long.,  including  those 
waters  draining  into  the  Arctic  Ocean 
and  the  Chukchi  Sea. 

(i)  Unless  otherwise  restricted  in  this 
section,  you  may  take  fish  in  the  Yukon- 
Northern  Area  at  any  time. 

(ii)  In  the  following  locations,  you 
may  take  salmon  only  dining  the  open 
weekly  fishing  periods  of  the 
commercial  sidmon  fishing  season  and 
may  not  take  them  for  24  hours  before 
the  opening  of  the  commercial  salmon 
fishing  season: 

(A)  In  District  4,  excluding  the 
Koyuktik  River  drainage; 

(B)  In  Subdistricts  4-B  and  4-C  fit)m 
Jime  15  through  September  30,  salmon 
may  be  taken  from  6:00  p.m.  Sunday 
until  6:00  p.m.  Tuesday  and  from  6:00 
p.m.  Wednesday  until  6:00  p.m.  Friday; 

(C)  In  District  6,  excluding  the 
Kantishna  River  drainage,  salmon  may 
be  taken  from  6:00  p.m.  Friday  until 
6:00  p.m.  Wednesday. 

(iii)  During  any  commercial  salmon 
fishing  season  closure  of  greater  than 
five  days  in  dmation.  you  may  not  take 
salmon  during  the  following  periods  in 
the  following  districts: 

(A)  In  District  4.  excluding  the 
Koyukuk  River  drainage,  salmon  may 


not  be  taken  from  6:00  p.m.  Friday  until 
6:00  p.m.  Sunday; 

(B)  In  District  5.  excluding  the  Tozitna 
River  drainage  and  Subdistrict  5-D. 
salmon  may  not  be  taken  from  6:00  p.m. 
Sunday  until  6:00  p.m.  Tuesday. 

(iv)  Except  as  provided  in  this  section, 
and  except  as  may  be  provided  by  the 
terms  of  a  subsistence  fishing  permit, 
you  may  take  fish  other  than  salmon  at 
any  time. 

(v)  In  Districts  1,2,3,  and  Subdistrict 
4-A,  excluding  the  Koyukuk  and  Innoko 
River  drainages,  you  may  not  take 
salmon  for  subsistence  piuposes  during 
the  24  hours  immediately  before  the 
opening  of  the  commercial  salmon 
fishing  season. 

(vi)  In  Districts  1,  2,  and  3: 

(A)  After  the  opening  of  the 
commercial  salmon  fishing  season 
through  July  15,  you  may  not  take 
salmon  for  subsistence  for  18  hours 
immediately  before,  during,  and  for  12 
hours  after  each  commercial  salmon 
fishing  period; 

(B)  After  July  15,  you  may  not  take 
salmon  for  subsistence  for  12  hours 
immediately  before,  diiring,  and  for  12 
hours  after  each  commercial  salmon 
fishing  period. 

(vii)  In  Subdistrict  4-A  after  the 
opening  of  the  commercial  salmon 
fishing  season,  you  may  not  take  salmon 
for  subsistence  for  12  hours 
immediately  before,  during,  and  for  12 
hours  after  each  commercial  salmon 
fishing  period;  however,  you  may  take 
king  salmon  during  the  commercial 
fishing  season,  with  drift  gillnet  gear 
only,  from  6:00  p.m.  Sunday  until  6:00 
p.m.  Tuesday  and  bora  6:00  p.m. 
Wednesday  until  6:00  p.m.  Friday. 

(viii)  In  the  upper  Yiikon  River 
drainage,  you  may  not  subsistence  fish, 
except  for  whitefish  and  suckers,  in 
Birch  Creek  and  waters  within  500  feet 
of  its  mouth. 

(ix)  You  may  not  subsistence  fish  in 
the  following  drainages  located  north  of 
the  main  Yukon  River: 

(A)  Kanuti  River  upstream  from  a 
point  5  miles  downstream  of  the  State 
highway  crossing; 

(B)  Bonanza  Creek; 

(C)  Jim  River  including  Prospect  and 
Douglas  Creeks:  and 

(Dj  North  Fork  of  the  Chandalar  River 
system  upstream  from  the  mouth  of 
Quartz  Creek. 

(x)  You  may  not  subsistence  fish  in 
the  Delta  River. 

(xi)  You  may  not  subsistence  fish  in 
the  following  rivers  and  creeks  and 
within  500  feet  of  their  mouths:  Big  Salt 
River,  Hess  Creek,  and  Beaver  Creek. 

(xii)  You  may  not  subsistence  fish  in 
the  Deadman,  Jan,  Fielding,  and  Two- 
Mile  Lakes. 


(xiii)  You  may  not  subsistence  fish  in 
the  Toklat  River  drainage  from  August 
15  through  May  15. 

(xiv)  You  may  take  salmon  only  by 
gillnet,  beach  seine,  fish  wheel,  or  rod 
and  reel,  subject  to  the  restrictions  set 
forth  in  this  section. 

(xv)  In  District  4,  if  you  are  a 
commercial  fisherman,  you  may  not 
take  salmon  for  subsistence  purposes 
during  the  commercial  salmon  fishing 
season  using  gillnets  with  mesh  larger 
than  six-inches  after  a  date  specified  by 
ADF&G  emergency  order  issued 
between  July  10  and  July  31. 

(xvi)  In  Districts  4,  5,  and  6,  you  may 
not  take  salmon  for  subsistence 
purposes  by  drift  gillnets,  except  as 
follows: 

(A)  In  Subdistrict  4-A  upstream  from 
the  mouth  of  Stink  Creek,  you  may  take 
king  salmon  by  drift  gillnets  less  than 
150  feet  in  length  from  June  10  through 
July  14,  and  chiun  salmon  by  drift 
gillnets  after  Augxist  2; 

(B)  In  Subdistrict  4-A  downstream 
from  the  mouth  of  Stink  Creek,  you  may 
take  king  salmon  by  drift  gillnets  less 
than  150  feet  in  length  from  Jime  10 
through  July  14. 

(xvii)  Unless  otherwise  specified  in 
this  section,  you  may  take  fish  other 
than  salmon  and  halibut  by  set  gillnet, 
drift  gillnet,  beach  seine,  fish  wheel, 
long  line,  fyke  net,  dip  net,  jigging  gear, 
spear,  lead,  or  rod  and  reel,  subject  to 
the  following  restrictions,  which  also 
apply  to  subsistence  salmon  fishing: 

(A)  Ehuing  the  open  weekly  fishing 
periods  of  the  commercial  salmon 
fishing  season,  if  you  are  a  commercial 
fisherman,  you  may  not  operate  more 
than  one  type  of  gear  at  a  time,  for 
commercial,  personal  use,  and 
subsistence  purposes; 

(B)  You  may  not  use  an  aggregate 
length  of  set  gillnet  in  excess  of  150 
fathoms  and  each  drift  gillnet  may  not 
exceed  50  fathoms  in  length; 

(C)  In  Districts  4,  5,  and  6.  you  may 
not  set  subsistence  fishing  gear  within 
200  f(Bet  of  other  operating  commercial, 
personal  use,  or  subsistence  fishing  gear 
except  that,  at  the  site  approximately  1 
mile  upstream  from  Ruby  on  the  south 
bank  of  the  Yukon  River  between 
ADF&G  regiUatory  markers  containing 
the  area  known  locally  as  the  "Slide," 
you  may  set  subsistence  fishing  gear 
v^nthin  200  feet  of  other  operating 
commercial  or  subsistence  fishing  gear 
and  in  District  4,  from  Old  Paradise 
Village  upstream  to  a  point  4  miles 
upstream  from  Anvik,  there  is  no 
minimum  distance  requirement  between 
fish  wheels; 

(D)  During  the  commercial  salmon 
fishing  season,  within  the  Yukon  River 
and  the  Tanana  River  below  the 
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iionfluence  of  the  Wood  River,  you  may 
ilse  drift  gillnets  and  fish  wheels  only 
during  open  subsistence  salmon  fishing 
periods. 

(xviii)  In  District  4,  from  September 
21  through  May  15,  you  may  use  jigging 
gear  (tora  shore  ice. 

(xix)  You  must  possess  a  subsistence 
fishing  permit  for  the  following 
locations: 

(A)  For  the  Yukon  River  drainage 
fit>m  the  mouth  of  Hess  Creek  to  the 
mouth  of  the  Dall  River; 

(B)  For  the  Yukon  River  drainage  from 
the  upstream  mouth  of  22  Mile  Slough 
to  the  U.S.-Canada  border; 

(C)  For  whitefish  and  suckers  in  Birch 
Creek  upstream  from  the  Steese 
Highway  bridge  at  Mile  140; 

(D)  Only  for  salmon  in  the  Tanana 
River  drainage  above  the  mouth  of  the 
Wood  River. 

I    (xx)  Only  one  subsistence  fishing 
permit  will  be  issued  to  each  household 
per  year. 

(xxi)  In  Districts  1,  2.  and  3,  you  may 
not  possess  king  salmon  taken  for 
subsistence  purposes  unless  the  dorsal 
fin  has  been  removed  immediately  after 
landing. 

(xxii)  In  the  Yukon  River  drainage, 
chinook  (king)  salmon  are  to  be  used 
primarily  for  human  consumption  and 
not  specifically  targeted  for  dog  food, 
except  that  whole  fish  unfit  for  human 
consumption  (due  to  disease, 
deterioration,  deformities),  scraps,  and 
small  fish  (jack  kings  16  inches  or  less) 
may  be  fed  to  dogs. 

(4)  Kuskokwim  Area.  The  Kuskokwim 
Area  consists  of  all  waters  of  Alaska 
between  the  latitude  of  the  westernmost 
point  of  Naskonat  Peninsula  and  the 
latitude  of  the  southernmost  tip  of  Cape 
Newenham,  including  the  waters  of 
Alaska  surrounding  Nunivak  and  St. 
Matthew  Islands  and  those  waters 
draining  into  the  Bering  Sea. 

(i)  Unless  otherwise  restricted  in  this 
section,  you  may  take  fish  in  the 
Kuskokwim  Area  at  any  time  without  a 
subsistence  fishing  permit. 

(ii)  In  District  1  and  in  those  waters 
of  the  Kuskokwim  River  between 
Districts  1  and  2,  excluding  the 
Kuskokuak  Slough,  you  may  not  take 
salmon  for  16  hours  before,  during,  and 
for  6  hours  after,  each  open  commercial 
salmon  fishing  period  for  District  1. 

(iii)  In  District  1 ,  Kuskokuak  Slough 
only  icom  June  1  through  July  31,  you 
may  not  take  salmon  for  16  hours  before 
and  during  each  open  commercial 
salmon  fishing  period  in  the  district. 

(iv)  In  Districts  4  and  5,  from  June  1 
through  September  8.  you  may  not  take 
salmon  for  16  hours  before,  during,  and 
6  hours  after  each  open  commercial 
salmon  fishing  period  in  each  district. 


(v)  In  District  2,  and  anywhere  in 
tributaries  that  flow  into  the 
Kuskokwim  River  within  that  district, 
from  June  1  through  September  8  you 
may  not  take  salmon  for  16  hours 
before,  during,  and  6  hours  after  each 
open  commercial  salmon  fishing  period 
in  the  district. 

(vi)  You  may  not  take  subsistence  fish 
by  nets  in  the  Goodnews  River  east  of 
a  line  between  ADF&G  regulatory 
markers  placed  near  the  mouth  of  the 
Ufigag  River  and  an  ADF&G  regulatory 
marker  placed  near  the  mouth  of  the 
Tunulik  River  16  hours  before,  during, 
and  6  hours  after  each  open  commercial 
salmon  fishing  period. 

(vii)  You  may  not  take  subsistence 
fish  by  nets  in  the  Kanektok  River 
upstream  of  ADF&G  regulatory  markers 
placed  near  the  mouth  16  hours  before, 
during,  and  6  hours  after  each  open 
commercial  salmon  fishing  period. 

(viii)  You  may  not  take  subsistence 
fish  by  nets  in  the  Arolik  River 
upstream  of  ADF&G  regulatory  markers 
placed  near  the  mouth  16  hours  before, 
during,  and  6  hours  after  each  open 
commercial  salmon  fishing  period. 

(ix)  You  may  take  salmon  only  by 
gillnet,  beach  seine,  fish  wheel,  or  rod 
and  reel  subject  to  the  restrictions  set 
out  in  this  section,  except  that  you  may 
also  take  salmon  by  spear  in  the  Holitna. 
Kanektok,  and  Arolik  River  drainages, 
and  in  the  drainage  of  Goodnews  Bay. 

(x)  You  may  not  use  an  aggregate 
length  of  set  gillnets  or  drift  gillnets  in 
excess  of  50  fathoms  for  taking  salmon. 

(xi)  You  may  take  fish  other  than 
salmon  by  set  gillnet,  drift  gillnet,  beach 
seine,  fish  wheel,  pot,  long  Une,  fyke 
net,  dip  net,  jigging  gear,  spear,  lead,  or 
rod  and  reel. 

(xii)  You  must  attach  to  the  bank  each 
subsistence  gillnet  operated  in 
tributaries  of  the  Kuskokwim  River  and 
fish  it  substantially  perpendicular  to  the 
bank  and  in  a  substantially  straight  line. 

(xiii)  Within  a  tributary  to  the 
Kuskokwim  River  in  that  portion  of  the 
Kuskokwim  River  drainage  from  the 
north  end  of  Eek  Island  upstream  to  the 
mouth  of  the  Kolmakoff  River,  you  may 
not  set  or  operate  any  part  of  a  set 
gillnet  within  150  feet  of  any  part  of 
another  set  gillnet. 

(xiv)  The  maximum  depth  of  gillnets 
is  as  follows: 

(A)  Gillnets  with  6-inch  or  smaller 
mesh  may  not  be  more  than  45  meshes 
in  depth; 

(B)  Gillnets  with  greater  than  6-inch 
mesh  may  not  be  more  than  35  meshes 
in  depth. 

(xvj^ou  may  take  halibut  only  by  a 
single  hand-held  line  with  no  more  than 
two  hooks  attached  to  it. 


(xvi)  You  may  not  use  subsistence  set 
and  drift  gillnets  exceeding  15  fathoms 
in  length  in  Whitefish  Lake  in  the  Ophir 
Creek  drainage.  You  may  not  operate 
more  than  one  subsistence  set  or  drift 
gillnet  at  a  time  in  Whitefish  Lake  in  the 
Ophir  Creek  drainage.  You  must  check 
the  net  at  least  once  every  24  hours. 

(xvii)  Rainbow  trout  may  be  taken  by 
only  residents  of  Goodnews  Bay, 
Platinum,  Quinhagak,  Eek,  Kwethluk, 
Akiachak,  and  Akiak.  The  following 
restrictions  apply: 

(A)  You  may  take  rainbow  trout  only 
by  the  use  of  gillnets,  dip  nets,  fyke 
nets,  handline,  spear,  rod  and  reel,  or 
jigging  through  the  ice; 

iB)  You  may  not  use  gillnets,  dip  nets, 
or  fyke  nets  for  targeting  rainbow  trout 
from  March  15 — ^June  15; 

(C)  If  you  take  rainbow  trout 
incidentally  in  other  subsistence  net 
fisheries  and  through  the  ice,  you  may 
retain  them  for  subsistence  purposes; 

(D)  There  are  no  harvest  limits  with 
handline,  spear,  rod  and  reel,  or  jigging. 

(5)  Bristol  Bay  Area.  The  Bristol  Bay 
Area  includes  all  waters  of  Bristol  Bay 
including  drainages  enclosed  by  a  line 
from  Cape  Newenham  to  Cape 
Menshikof. 

(i)  Unless  restricted  in  this  section,  or 
unless  imder  the  terms  of  a  subsistence 
fishing  permit,  you  may  take  fish  at  any 
time  in  the  Bristol  Bay  area. 

(ii)  In  all  commercial  salmon  districts, 
from  May  1  through  May  31  and 
October  1  through  October  31,  you  may 
subsistence  fish  for  salmon  only  from 
9:00  a.m.  Monday  imtil  9:00  a.m. 
Friday.  From  June  1  through  September 
30,  within  the  waters  of  a  commercial 
salmon  district,  you  may  take  salmon 
only  during  open  commercial  salmon 
fishing  periods. 

(iii)  In  the  Egegik  River  from  9:00  a.m. 
June  23  through  9:00  a.m.  July  17,  you 
may  take  salmon  only  trom  9:00  a.m. 
Tuesday  to  9:00  a.m.  Wednesday  and 
9:00  a.m.  Saturday  to  9:00  a.m.  Sunday. 

(iv)  You  may  not  take  fish  from  waters 
within  300  feet  of  a  stream  mouth  used 
by  salmon. 

(v)  You  may  not  subsistence  fish  with 
nets  in  the  Tazimina  River  and  within 
one-fourth  mile  of  the  terminus  of  those 
waters  during  the  period  from 
September  1  through  June  14. 

(vi)  Within  any  district,  you  may  take 
salmon,  herring,  and  capelin  only  by 
drift  and  set  gillnets. 

(vii)  Outside  the  boimdaries  of  any 
district,  you  may  take  salmon  only  by 
set  gillnet,  except  that  you  may  also  take 
salmon  as  follows: 

(A)  By  spear  in  the  Togiak  River 
excluding  its  tributaries; 

(B)  From  August  30  through 
September  30,  by  spear,  dip  net.  and 
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gillnet  along  a  100  yard  length  of  the 
west  shore  of  Naknek  Lake  near  the 
outlet  to  the  Naknek  River  as  marked  by 
ADF&G  regulatory  markers; 

(C)  From  August  15  through 
September  15,  by  spear,  dip  net,  and 
gillnet  at  Johnny's  Lake  on  the 
northwestern  side  of  Naknek  Lake; 

(D)  From  October  1  through 
November  15,  by  spear,  dip  net,  and 
gillnet  at  the  mouth  of  Brooks  River  at 
Naknek  Lake; 

(E)  At  locations  and  times  specified  in 
paragraphs  (i)(5j(vii)  (B)  through  (D)  of 
this  section,  giUnets  may  not  exceed  5 
£athoms  in  length  and  may  not  be 
anchored  or  tied  to  a  stake  or  peg,  and 
you  must  be  present  at  the  net  while 
fishing  the  net. 

(viii)  The  maximum  lengths  for  set 
gjllnets  used  to  take  salmon  are  as 
follows: 

(A)  You  may  not  use  set  gillnets 
exceeding  10  fathoms  in  length  in  the 
Egegik.  River; 

(B)  In  the  remaining  waters  of  the 
area,  you  may  not  use  set  gillnets 
exceeding  25  fathoms  in  length. 

(ix)  You  may  not  operate  any  part  of 
a  set  gillnet  within  300  feet  of  any  part 
of  another  set  gillnet. 

(x)  You  must  stake  and  buoy  each  set 
gillnet.  Instead  of  having  the  identifying 
information  on  a  keg  or  buoy  attached 
to  the  gillnet,  you  may  plainly  and 
legibly  inscribe  your  first  initial,  last 
name,  and  subsistence  permit  number 
on  a  sign  at  or  near  the  set  gillnet. 

(xi)  You  may  not  operate  or  assist  in 
operating  subsistence  salmon  net  gear 
while  simultaneously  operating  or 
assisting  in  operating  commercial 
salmon  net  gear. 

(xii)  During  closed  commercial 
herring  fishing  periods,  you  may  not  use 
gillnets  exceeding  25  fathoms  in  length 
for  the  subsistence  taking  of  herring  or 
capelin. 

(xiii)  You  may  take  fish  other  than 
salmon,  herring,  capelin,  and  halibut  by 
gear  listed  in  this  part  luiless  restricted 
imder  the  terms  of  a  subsistence  fishing 
permit. 

(xiv)  You  may  take  salmon  and  char 
only  under  authority  of  a  subsistence 
fishing  permit. 

(xv)  Only  one  subsistence  fishing 
permit  may  be  issued  to  each  household 
per  year. 

(xvi)  In  the  Togiak  River  section  and 
the  Togiak  River  drainage,  you  maynot 
possess  coho  salmon  taken  under  the 
authority  of  a  subsistence  fishing  permit 
unless  both  lobes  of  the  caudal  &i  (tail) 
or  the  dorsal  fin  have  been  removed. 

(6)  Aleutian  Islands  Area.  The 
Aleutian  Islands  Area  includes  all 
waters  of  Alaska  west  of  the  longitude 
of  the  tip  of  Cape  Sarichef,  east  of  172° 


East  longitude,  and  south  of  54°  36' 
North  latitude. 

(i)  You  may  take  fish,  other  than 
salmon,  rainbow  trout,  and  steelhead 
trout,  at  any  time  unless  restricted 
under  the  terms  of  a  subsistence  fishing 
permit  If  you  take  rainbow  trout  and 
steelhead  trout  incidentally  in  other 
subsistence  net  fisheries,  you  may  retain 
them  for  subsistence  purposes. 

(ii)  In  the  Unalaska  District,  you  may 
take  salmon  for  subsistence  purposes 
from  6:00  a.m.  until  9:00  p.m.  from 
January  1  through  December  31,  except: 

(A)  That  from  June  1  through 
September  15.  you  may  not  use  a 
salmon  seine  vessel  to  take  salmon  for 
subsistence  24  hours  before,  during,  or 
24  hours  after  an  open  conunerdal 
salmon  fishing  period  within  a  50-mile 
radius  of  the  area  open  to  commercial 
salmon  fishing; 

(B)  That  from  June  1  through 
September  15,  you  may  use  a  purse 
seine  vessel  to  take  salmon  oiuy  with  a 
gillnet  and  you  may  not  have  any  other 
type  of  salmon  gear  on  board  the  vessel 
while  subsistence  fishing;  or 

(C)  As  may  be  specified  on  a 
subsistence  fishing  permit. 

(iii)  In  the  Adak,  Akutan.  Atka-Amlia, 
and  Umnak  Districts,  you  may  take 
salmon  at  any  time. 

(iv)  You  may  not  subsistence  fish  for 
salmon  in  the  following  waters: 

(A)  The  waters  of  Unalaska  Lake,  its 
tributaries  and  outlet  stream; 

(B)  The  waters  between  Unalaska  and 
Amaknak  Islands,  including  Margaret's 
Bay,  west  of  a  line  from  the  "Bishop's 
House"  at  53°  52.64'  N.  lat,  166°  32.30' 
W.  long,  to  a  point  on  Amaknak  Island 
at  53°  52.82'  N.  lat..  166°  32.13'  W. 
long.,  and  north  of  line  from  a  point 
south  of  Agnes  Beach  at  53°  52.28'  N. 
lat.,  166°  32.68'  W.  long,  to  a  point  at 
53°  52.35'  N.  lat.,  166°  32.95'  W.  long, 
on  Amaknak  Island; 

(C)  Within  Unalaska  Bay  south  of  a 
line  from  the  northern  tip  of  Cape 
Cheerful  to  the  northern  tip  of  Kalekta 
Point,  waters  within  250  yards  of  any 
anadromous  stream,  except  the  outlet 
stream  of  Unalaska  Lake,  which  is 
closed  under  paragraph  (i)(6)(iv)(A)  of 
this  section; 

(D)  The  waters  of  Sununers  and 
Morris  Lakes  and  their  tributaries  and 
outlet  streams; 

(E)  All  streams  supporting 
anadromous  fish  runs  that  flow  into 
Unalaska  Bay  south  of  a  line  from  the 
northern  tip  of  Cape  Cheerful  to  the 
northern  tip  of  Kalekta  Point; 

(F)  Waters  of  McLees  Lake  and  its 
tributaries  and  outlet  stream; 

(G)  Waters  in  Reese  Bay  from  July  1 
through  July  9,  within  500  yards  of  the 
outlet  stream  terminus  to  McLees  Lake; 


(H)  All  freshwater  on  Adak  Island  and 
K^alaska  Island  in  the  Adak  District. 

M  You  may  take  salmon  by  seine  and 
gillnet,  or  with  gear  specified  on  a 
subsistence  fishing  permit. 

(vi)  In  the  Unalaska  District,  if  you 
fish  with  a  net,  you  must  be  physically 
present  at  the  net  at  all  times  when  the 
net  is  being  used. 

(vii)  You  may  take  fish  other  than 
salmon  by  gear  listed  in  this  part  unless 
restricted  imder  the  terms  of  a 
subsistence  fishing  permit. 

(viii)  You  may  take  salmon,  trout,  and 
char  only  imder  the  terms  of  a 
subsistence  fishing  permit,  except  that 
you  do  not  need  a  permit  in  the  Akutan. 
Umnak,  and  Atka-Amlia  Islands 
Districts. 

(ix)  You  may  take  no  more  than  250 
salmon  for  subsistence  piuposes  unless 
otherwise  specified  on  the  subsistence 
fishing  permit,  except  that  in  the 
Unalaska  and  Adak  Districts,  you  may 
take  no  more  than  25  salmon  plus  an 
additional  25  salmon  for  each  member 
of  your  household  listed  on  the  permit. 
You  may  obtain  an  additional  permit. 

(x)  You  must  keep  a  record  on  the 
reverse  side  of  the  permit  of 
subsistence-caught  fish.  You  must 
complete  the  record  immediately  upon 
taking  subsistence-caught  fish  and  must 
return  it  no  later  than  October  31. 

(xi)  The  daily  bag  limit  for  halibut  is 
two  fish,  and  the  possession  limit  is  two 
daily  bag  limits.  You  may  not  possess 
sport-taken  and  subsistence-taken 
halibut  on  the  same  day. 

(7)  Alaska  Peninsula  Area.  The 
Alaska  Peninsxila  Area  includes  all 
Pacific  Ocean  waters  of  Alaska  between 
a  line  extending  southeast  (135°)  from 
the  tip  of  Kupreanof  Point  and  the 
longitude  of  the  tip  of  Cape  Sarichef, 
and  all  Bering  Sea  waters  of  Alaska  east 
of  the  longitude  of  the  tip  of  Cape 
Sarichef  and  south  of  the  latitude-of  the 
tip  of  Cape  Menshikof. 

(i)  You  may  take  fish,  other  than 
salmon,  rainbow  trout,  and  steelhead 
trout,  at  any  time  imless  restricted 
under  the  terms  of  a  subsistence  fishing 
permit.  If  you  take  rainbow  trout  and 
steelhead  trout  incidentally  in  other 
subsistence  net  fisheries  or  through  the 
ice,  you  may  retain  them  for  subsistence 
purposes. 

(ii)  You  may  take  salmon,  trout,  and 
char  only  imder  the  authority  of  a 
subsistence  fishing  permit. 

(iii)  You  must  keep  a  record  on  the 
reverse  side  of  the  permit  of 
subsistence-caught  fish.  You  must 
complete  the  record  immediately  upon 
taking  subsistence-caught  fish  and  must 
return  it  no  later  than  October  31. 

(iv)  You  may  take  salmon  at  any  time 
except  within  24  hours  before  and 
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within  12  hours  following  each  open 
weekly  commercial  salmon  fishing 
period  within  a  50-mile  radius  of  the 
area  open  to  commercial  salmon  fishing, 
or  as  may  be  specified  on  a  subsistence 
fishing  permit. 

(v)  You  maynot  subsistence  fish  for 
salmon  in  the  following  waters: 

(A)  Russell  Creek  and  Nurse  Lagoon 
and  within  500  yards  outside  the  mouth 
of  Nurse  Lagoon; 

(B)  Trout  Creek  and  within  500  yards 
outside  its  mouth. 

(vi)  You  may  take  salmon  by  seine, 
gillnet,  rod  and  reel,  or  with  gear 
specified  on  a  subsistence  fishing 
permit. 

(vii)  You  may  take  fish  other  than 
salmon  by  gear  listed  in  this  pari  unless 
restricted  under  the  terms  of  a 
subsistence  fishing  permit. 

(viii)  You  may  not  use  a  set  gillnet 
exceeding  100  ^thoms  in  length. 

(ix)  You  may  take  halibut  for 
subsistence  purposes  only  by  a  single 
handheld  line  with  no  more  than  two 
hooks  attached. 

(x)  You  may  take  no  more  than  250 
salmon  for  subsistence  purposes  imless 
otherwise  specified  on  your  subsistence 
fishing  permit. 

(xi)  The  daily  bag  limit  for  halibut  is 
two  fish  and  the  possession  limit  is  two 
daily  bag  limits.  You  may  not  possess 
sport-taken  and  subsistence-taken 
halibut  on  the  same  day. 

(8)  Chjgnik  Area.  The  Chignik  Area 
includes  all  waters  of  Alaska  on  the 
south  side  of  the  Alaska  Peninsula 
enclosed  by  156°  20.22'  West  longitude 
(the  longitude  of  the  southern  entrance 
to  Imuya  Bay  near  Kilokak  Rocks)  and 
a  line  extending  southeast  (135°)  from 
the  tip  of  Kupreanof  Point. 

(i)  You  may  take  fish,  other  than 
rainbow  trout  and  steelhead  trout,  at 
any  time,  except  as  may  be  specified  by 
a  subsistence  fishing  permit.  If  you  take 
rainbow  trout  and  steelhead  trout 
incidentally  in  other  subsistence  net 
fisheries,  you  may  retain  them  for 
subsistence  purposes. 

(ii)  You  may  not  take  salmon  in  the 
Chignik  River,  upstream  from  the 
ADF&G  weir  site  or  counting  tower,  in 
Black  Lake,  or  any  tributary  to  Black 
and  Chignik  Lakes. 

(iii)  You  may  take  salmon,  trout  and, 
char  only  under  the  authority  of  a 
subsistence  fishing  permit. 

(iv)  You  must  keep  a  record  on  your 
permit  of  subsistence-caught  fish.  You 
must  complete  the  record  immediately 
upon  taking  subsistence-caught  fish  and 
must  return  it  no  later  than  October  31. 

(v)  If  you  hold  a  commercial  fishing 
license,  you  may  not  subsistence  fish  for 
salmon  from  48  hours  before  the  first 


commercial  salmon  fishing  opening  in 
the  Chignik  Area  through  September  30. 

(vi)  You  may  take  salmon  by  seines, 
gillnets,  rod  and  reel,  or  with  gear 
specified  on  a  siibsistence  fishing 
permit,  except  that  in  Chignik  Lake  you 
may  not  use  purse  seines. 

(vii)  You  may  take  fish  other  than 
salmon  by  gear  listed  in  this  pari  unless 
restricted  under  the  terms  of  a 
subsistence  fishing  permit. 

(viii)  You  may  take  halibut  for 
subsistence  purposes  only  by  a  single 
handheld  line  with  no  more  than  two 
hooks  attached. 

(ix)  You  may  take  no  more  than  250 
salmon  for  subsistence  purposes  unless 
otherwise  specified  on  the  subsistence 
fishing  permit. 

(x)  The  daily  bag  limit  for  halibut  is 
two  fish,  and  the  possession  limit  is  two 
daily  bag  limits.  You  may  not  possess 
sport-taken  and  subsistence-taken 
halibut  on  the  same  day. 

(9)  Kodiak  Area.  The  Kodiak  Area 
includes  all  waters  of  Alaska  south  of  a 
line  extending  east  from  Cape  Douglas 
(58°  51.10'  N.  lat),  west  of  150°  W. 
long.,  north  of  55°  30.00'  N.  lat.;  and  east 
of  the  longitude  of  the  southern 
entrance  of  Imuya  Bay  near  Kilokak 
Rocks  (156°  20.22'  W.  long.). 

(i)  You  may  take  fish,  ouier  than 
salmon,  rainbow  trout,  and  steelhead 
trout,  at  any  time  unless  restricted  by 
the  terms  of  a  subsistence  fishing 
permit.  If  you  take  rainbow  trout  and 
steelhead  trout  incidentally  in  other 
subsistence  net  fisheries,  you  may  retain 
them  for  subsistence  purposes. 

(ii)  You  may  take  salmon  for 
subsistence  purposes  24  hours  a  day 
from  January  1  through  December  31, 
with  the  following  exceptions: 

(A)  From  June  1  through  September 
15,  you  may  not  use  salmon  seine 
vessels  to  take  subsistence  salmon  for  24 
hours  before,  during,  and  for  24  hours 
after  any  open  commercial  salmon 
fishing  period.  The  use  of  skiHs  bova. 
any  type  of  vessel  is  allowed; 

(B)  From  June  1  through  September 
15,  you  may  use  purse  seine  vessels  to 
take  salmon  only  with  gillnets,  and  you 
may  have  no  other  type  of  salmon  gear 
on  board  the  vessel. 

(iii)  You  may  not  subsistence  fish  for 
salmon  in  the  following  locations: 

(A)  Womens  Bay  closed  waters — all 
waters  inside  a  line  from  the  tip  of  the 
Nyman  Peninsula  (57°43.23'  N.  lat., 
152°31.51'  W  long.),  to  the  northeastern 
tip  of  Mary's  Island  (57°42.40'  N.  lat., 
152°32.00'  W.  long.),  to  the  southeastern 
shore  of  Womens  Bay  at  57°41.95'  N. 
lat,  152°31.50'W.  long.; 

(B)  Buskin  River  closed  waters — all 
waters  inside  of  a  line  running  from  a 
marker  on  the  bluff  north  of  the  mouth 


of  the  Buskin  River  at  approximately 
57°45.80'  N.  lat.  152°28.38'  W.  long.,  to 
a  point  offshore  at  57°45.35'  N.  lat, 
152°28.15'  W.  long.,  to  a  marker  located 
onshore  south  of  the  river  mouth  at 
approximately  57°45.15'  N.  lat, 
152°28.65'W.  lone.; 

(C)  All  waters  closed  to  commercial 
salmon  fishing  within  100  yards  of  the 
terminus  of  Selief  Bay  Creek; 

(D)  In  Afognak  Bay  north  and  west  of 
a  line  fit>m  the  tip  of  Last  Point  to  the 
tip  of  River  Mouth  Point; 

(E)  From  August  15  through 
September  30,  all  waters  500  yards 
seaward  of  the  terminus  of  Little  Kitoi 
Creek; 

(F)  All  freshwater  systems  of  Afognak 
Island. 

(iv)  You  must  have  a  subsistence 
fishing  permit  for  taking  salmon,  trout, 
and  char  for  subsistence  purposes.  You 
must  have  a  subsistence  fishing  permit 
for  taking  herring  and  bottomfish  for 
subsistence  purposes  during  the 
conunercial  herring  sac  roe  season  from 
April  15  through  June  30. 

(v)  With  a  suDsistence  salmon  fishing 
permit  you  may  take  25  salmon  plus  an 
additional  25  salmon  for  each  member 
of  your  household  whose  names  are 
listed  on  the  permit.  You  may  obtain  an 
additional  permit  if  you  can  show  that 
more  fish  are  needed. 

(vi)  You  must  record  on  your 
subsistence  permit  the  number  of 
subsistence  fish  taken.  You  must 
complete  the  record  immediately  upon 
landing  subsistence-caught  fish,  and 
must  return  it  by  February  1  of  the  year 
following  the  year  the  permit  was 
issued. 

(vii)  You  may  take  fish  other  than 
salmon  and  halibut  by  gear  listed  in  this 
part  unless  restricted  under  the  terms  of 
a  subsistence  fishing  permit 

(viii)  You  may  take  salmon  only  by 
gillnet,  rod  and  reel,  or  seine. 

(ix)  You  must  be  physically  present  at 
the  net  when  the  net  is  being  fished. 

(x)  You  may  take  halibut  only  by  a 
single  hand-held  line  with  not  more 
than  two  hooks  attached  to  it. 

(xi)  The  daily  bag  limit  for  halibut  is 
two  fish,  and  the  possession  limit  is  two 
daily  bag  limits.  You  may  not  possess 
sport-taken  and  subsistence-taken 
halibut  on  the  same  day. 

(10)  Cook  Inlet  Area.  The  Cook  hilet 
Area  includes  all  waters  of  Alaska 
enclosed  by  a  line  extending  east  fix)m 
Cape  Douglas  (58°  51'  06"  N.  lat.)  and 
a  line  extending  south  from  Cape 
Fairfield  (148°  50'  15"  W.  long.J. 

(i)  Unless  restricted  in  this  section,  or 
unless  restricted  under  the  terms  of  a 
subsistence  fishing  permit,  you  may 
take  fish,  other  than  rainbow  trout  and 
steelhead  trout,  at  any  time  in  the  Cook 
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Inlet  Area.  If  you  take  rainbow  trout  and 
steelhead  trout  incidentally  in  other 
subsistence  net  fisheries  or  through  the 
ice,  you  may  retain  them  for  subsistence 
purposes. 

(ii)  You  may  not  take  salmon,  Dolly 
Varden.  trout,  grayling,  char,  and  burbot 
for  subsistence  purposes. 

(iii)  You  may  take  fish  by  gear  listed 
in  this  part  imless  restricted  in  this 
section  or  under  the  terms  of  a 
subsistence  fishing  permit  (as  may  be 
modified  by  this  section). 

(iv)  You  may  only  take  smelt  with  dip 
nets  or  gillnets  in  fresh  water  firom  April 

1  through  Jime  15.  You  may  not  use  a 
gillnet  exceeding  20  feet  in  length  and 

2  inches  in  mesh  size.  You  must  attend 
the  net  at  all  times  when  it  is  being 
used.  There  are  no  harvest  or  possession 
limits  for  smelt. 

(v)  Gillnets  may  not  be  used  in 
freshwater,  except  for  the  taking  of 
whitefish  in  the  Tyone  River  drainage  or 
for  the  taking  of  smelt. 

(11)  Prince  William  Sound  Area.  The 
Prince  William  Sound  Area  includes  all 
waters  of  Alaska  between  the  longitude 
of  Cape  Fairfield  and  the  longitude  of 
Cape  Suckling. 

(i)  Unless  restricted  in  this  section  or 
imless  restricted  imder  the  terms  of  a 
subsistence  fishing  permit,  you  may 
take  fish,  other  than  rainbow  trout  and 
steelhead  trout,  at  any  time  in  the  Prince 
William  Sound  Area. 

(ii)  You  may  take  salmon  in  the  Upper 
Copper  River  District  only  as  follows: 

(A)  In  the  Glennallen  Subdistrict, 
from  May  15  through  September  30; 

(B)  You  may  not  take  salmon  in  the 
Chitina  Subdistrict. 

(iii)  You  may  take  salmon  in  the 
vicinity  of  the  former  Native  village  of 
Batzulnetas  only  under  the  authority  of 
a  Batzulnetas  subsistence  salmon 
fishing  permit  available  from  the 
National  Park  Service  imder  the 
following  conditions: 

(A)  You  may  take  salmon  only  in 
those  waters  of  the  Copper  River 
between  National  Park  Service 
regiUatory  markers  located  near  the 
mouth  of  Tanada  Creek  and 
approximately  one-half  mile 
downstream  from  that  mouth  and  in 
Tanada  Creek  between  National  Park 
Service  regulatory  markers  identifjdng 
the  open  waters  of  the  creek; 

(B)  You  may  use  only  fish  wheels,  dip 
nets,  and  rod  and  reel  on  the  Copper 
River  and  only  dip  nets,  spears,  and  rod 
and  reel  in  Tanada  Creek; 

(C)  You  may  take  salmon  only  bom 
May  15  through  September  30  or  until 
the  season  is  closed  by  special  action; 

(D)  You  may  retain  chinook  salmon 
taken  in  a  fishwheel  in  the  Copper 


River.  You  may  not  take  chinook  salmon 
in  Tanada  Creek; 

(E)  You  must  return  the  permit  to  the 
National  Park  Service  no  later  than 
October  15. 

(iv)  You  may  take  salmon  for 
subsistence  purposes  with  no  bag  or 
possession  limits  in  those  waters  of  the 
Southwestern  District  and  along  the 
northwestern  shore  of  Green  Island  from 
the  westernmost  tip  of  the  island  to  the 
northernmost  tip,  only  as  follows: 

(A)  You  may  use  seines  up  to  50 
fathoms  in  length  and  100  meshes  deep 
with  a  maximiun  mesh  size  of  4  inches, 
or  gillnets  up  to  150  fathoms  in  length, 
except  that  you  may  take  pink  salmon 
only  in  fresh  water  using  dip  nets; 

(B)  You  may  take  salmon  only  from 
May  15  until  2  days  before  the 
commercial  opening  of  the 
Southwestern  District,  7  days  per  week; 
during  the  commercial  salmon  fishing 
season,  only  during  open  commercial 
salmon  fishing  periods;  and  from  2  days 
following  the  closure  of  the  commercial 
salmon  season  until  September  30,  7 
days  per  week; 

(C)  You  may  not  fish  within  the 
closed  waters  areas  for  commercial 
salmon  fisheries. 

(v)  You  may  take  salmon  for 
subsistence  purposes  with  no  bag  or 
possession  limits  in  those  waters  north 
of  a  Une  from  Porcupine  Point  to 
Granite  Point,  and  south  of  a  line  from 
Point  Lowe  to  Tongue  Point,  only  as 
follows: 

(A)  You  may  use  seines  up  to  50 
fathoms  in  length  and  100  meshes  deep 
with  a  maximiun  mesh  size  of  4  inches, 
or  gillnets  up  to  150  fathoms  in  length 
with  a  maximum  mesh  size  of  6V4 
inches,  except  that  you  may  only  take 
pink  salmon  in  besh  water  using  dip 
nets; 

(B)  You  may  take  salmon  only  frt>m 
May  15  until  2  days  before  the 
commercial  opening  of  the  Eastern 
District,  7  days  per  week  during  the 
commercial  salmon  fishing  season,  only 
during  open  commercial  salmon  fishing 
periods;  and  from  2  days  following  the 
closure  of  the  commercial  salmon 
season  until  October  31,  7  days  per 
week; 

(C)  You  may  not  fish  within  the 
closed  water  areas  for  commercial 
salmon  fisheries. 

(vi)  If  you  take  rainbow  trout  and 
steelhead  trout  incidentally  in  other 
subsistence  net  fisheries,  you  may  retain 
them  for  subsistence  purposes. 

(vii)  You  may  only  take  salmon  in  the 
waters  of  the  Upper  Copper  River 
District,  or  in  the  vicinity  of  the  Native 
Village  of  Batzulnetas. 

(viii)  You  may  take  fish  by  gear  listed 
in  this  part  unless  restricted  in  this 


section  or  under  the  terms  of  a 
subsistence  fishing  permit. 

(ix)  In  the  Glennallen  Subdistrict,  you 
may  take  salmon  only  by  fish  wheels, 
rod  and  reel,  or  dip  nets. 

(x)  You  may  not  rent,  lease,  or 
otherwise  use  your  fish  wheel  used  for 
subsistence  fishing  for  personal  gain. 
You  must  register  your  fish  wheel  with 
ADFatG.  Your  registration  number  and 
name  and  address  must  be  permanently 
affixed  and  plainly  visible  on  the  fish 
wheel  when  the  fish  wheel  is  in  the 
water;  only  the  current  year's 
registration  number  may  be  affixed  to 
the  fish  wheel;  you  must  remove  any 
other  registration  number  from  the  fish 
wheel.  You  must  remove  the  fish  wheel 
from  the  water  at  the  end  of  the  permit 
period.  You  may  operate  only  one  fish 
wheel  at  any  one  time.  You  may  not  set 
or  operate  a  fish  wheel  within  75  feet  of 
anoUier  fish  wheel.  No  fish  wheel  may 
have  more  than  two  baskets.  A  wood  or 
metal  plate  at  least  12  inches  high  by  12 
inches  wide,  bearing  your  name  and 
address  in  letters  and  numerals  at  least 
1  inch  high,  must  be  attached  to  each 
fish  wheel  so  that  the  name  and  address 
are  plainly  visible. 

(xi)  You  must  personally  operate  the 
fish  wheel  or  dip  net.  You  may  not  loan 
or  transfer  a  subsistence  fish  wheel  or 
dip  net  permit  qxcept  as  permitted. 

(xii)  Except  as  provided  in  this 
section,  you  may  take  fish  other  than 
salmon  and  freshwater  fish  species  for 
subsistence  purposes  without  a 
subsistence  fishing  permit. 

(xiii)  You  may  take  salmon  and 
freshwater  fish  species  only  under 
authority  of  a  subsistence  fishing 
permit. 

(xiv)  Only  one  subsistence  fishing 
permit  will  be  issued  to  each  household 
per  year. 

(xv)  The  following  apply  to  Upper 
Copper  River  District  subsistence 
salmon  fishing  permits: 

(A)  Only  one  type  of  gear  may  be 
specified  on  a  permit; 

(B)  You  must  return  your  permit  no 
later  than  October  31,  or  you  may  be 
denied  a  permit  for  the  following  year; 

(C)  A  fish  wheel  may  be  operated  only 
by  one  permit  holder  at  one  time;  that 
permit  holder  must  have  the  fish  wheel 
marked  as  required  by  this  section  and 
during  fishing  operations; 

(D)  Only  the  permit  holder  and  the 
authorized  member  of  the  household 
listed  on  the  subsistence  permit  may 
take  salmon; 

(E)  A  permit  holder  must  record  on 
ADF&G  forms  all  salmon  taken 
immediately  after  landing  the  salmon. 

(xvi)  The  total  annual  possession  limit 
for  an  Upper  Copper  River  District 
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subsistence  salmon  fishing  permit  is  as 
follows: 

(A)  For  a  household  with  1  person,  30 
salmon,  of  which  no  more  than  5  may 
be  chinook  salmon  if  taken  by  dip  net; 

(B)  For  a  household  with  2  persons, 
60  salmon,  of  which  no  more  than  5 
may  be  chinook  salmon  if  taken  by  dip 
net;  plus  10  salmon  for  each  additional 
person  in  a  household  over  2  persons, 
except  that  the  household's  limit  for 
chinook  salmon  taken  by  dip  net  does 
not  increase; 

(C)  Upon  request,  permits  for 
additional  salmon  will  be  issued  for  no 
more  than  a  total  of  200  salmon  for  a 
permit  issued  to  a  household  with  1 
person,  of  which  no  more  than  5  may 
be  chinook  salmon  if  taken  by  dip  net; 
or  no  more  than  a  total  of  500  salmon 
for  a  permit  issued  to  a  household  with 
2  or  more  persons,  of  which  no  more 
than  5  may  be  chinook  salmon  if  taken 
by  dip  net. 

(xvii)  A  subsistence  fishing  permit 
may  be  issued  to  a  village  council,  or 
other  similarly  qualified  organization 
whose  members  operate  fish  wheels  for 
subsistence  purposes  in  the  Upper 
Copper  River  District,  to  operate  fish 
wheels  on  behalf  of  members  of  its 
village  or  organization.  A  permit  may 
only  be  issued  following  approval  by 
ADF&G  of  a  harvest  assessment  plan  to 
be  administered  by  the  permitted 
council  or  organization.  The  harvest 
assessment  plan  must  include:  ' 

provisions  for  recording  daily  catches 
for  each  fish  wheel;  sample  data 
collection  forms;  location  and  number 
offish  wheels;  the  full  legal  name  of  the 
individual  responsible  for  the  lawful 
operation  of  each  fish  wheel;  and  other 
information  determined  to  be  necessary 
for  effective  resource  management.  The 
following  additional  provisions  apply  to 
subsistence  fishing  permits  issued 
under  this  paragraph  (i)(ll)(xvii): 

(A)  The  permit  will  list  all  households 
and  household  members  for  whom  the 
fish  wheel  is  being  operated; 

(B)  The  allowable  harvest  may  not 
exceed  the  combined  seasonal  limits  for 
the  households  listed  on  the  permit;  the 
permittee  will  notify  the  department 
when  households  are  added  to  the  list, 
and  the  seasonal  limit  may  be  adjusted 
accordingly; 

(C)  Members  of  households  listed  on 
a  permit  issued  to  a  village  council  or 
other  similarly  qualified  organization, 
are  not  eligible  for  a  separate  household 
subsistence  fishing  permit  for  the  Upper 
Copper  River  District. 

(xviii)  You  may  not  possess  salmon 
taken  under  the  authority  of  an  Upper 
Copper  River  District  subsistence 
fishing  permit  unless  both  lobes  of  the 


caudal  (tail)  fin  have  been  immediately 
removed  from  the  salmon. 

(xix)  In  locations  open  to  commercial 
salmon  fishing  other  than  described  for 
the  Upper  Copper  River  District,  the 
annual  subsistence  salmon  limit  is  as 
follows: 

(A)  15  salmon  for  a  household  of  1 
person; 

(B)  30  salmon  for  a  household  of  2 
persons  and  10  salmon  for  each 
additional  person  in  a  household; 

(C)  No  more  than  five  king  salmon 
may  be  taken  pwr  permit. 

(12)  Yakutat  Area.  The  Yakutat  Area 
includes  all  waters  of  Alaska  between 
the  longitude  of  Cape  Suckling  and  the 
longitude  of  Cape  Fairweather. 

(i)  Unless  restricted  in  this  section  or 
unless  restricted  under  the  terms  of  a 
subsistence  fishing  permit,  you  may 
take  fish  at  any  time  in  the  Yakutat 
Area. 

(ii)  You  may  not  take  salmon  during 
the  period  commencing  48  hours  before 
an  opening  of  commercial  salmon  net 
fishing  season  until  48  hours  after  the 
closure.  This  applies  to  each  river  or  bay 
fishery  individually. 

(iii)  When  the  length  of  the  weekly 
commercial  salmon  net  fishing  period 
exceeds  two  days  in  any  Yakutat  Area 
salmon  net  fishery,  the  subsistence 
fishing  period  is  from  6:00  a.m.  to  6:00 
p.nK*  on  Saturday  in  that  location. 

(iv)  You  may  take  salmon,  trout  (other 
than  steelhead,)  and  char  only  under 
authority  of  a  subsistence  fishing 
permit.  You  may  only  take  steelhead 
trout  in  the  Situk  and  Ahrnklin  Rivers 
and  only  under  authority  of  a 
subsistence  fishing  permit. 

(v)  If  you  take  salmon,  trout,  or  char 
incidentally  by  gear  operated  under  the 
terms  of  a  subsistence  permit  for 
salmon,  you  may  retain  them  for 
subsistence  purposes.  You  must  report 
any  salmon,  trout,  or  char  taken  in  this 
manner  on  your  permit  calendar. 

(vi)  You  may  take  fish  by  gear  listed 
in  this  part  unless  restricted  in  this 
section  or  under  the  terms  of  a 
subsistence  fishing  permit. 

(vii)  In  the  Situk  River,  each 
subsistence  salmon  fishing  permit 
holder  shall  attend  his  or  her  gill  net  at 
all  times  when  it  is  being  used  to  take 
salmon. 

(viii)  You  may  block  up  to  two-thirds 
of  a  stream  with  a  gillnet  or  seine  used 
for  subsistence  fishing. 

(ix)  You  must  remove  the  dorsal  fin 
from  subsistence-caught  salmon  when 
taken. 

(x)  You  may  not  possess  subsistence- 
taken  and  sport-taken  salmon  on  the 
same  day. 

(xi)  With  a  subsistence  fishing  permit, 
you  may  harvest  at  any  time  up  to  10 
Dolly  Varden  with  no  minimiim  size. 


(13)  Southeastern  Alaska  Area.  The 
Southeastern  Alaska  Area  includes  all 
waters  between  a  line  projecting 
southwest  from  the  westernmost  tip  of 
Cape  Fairweather  and  Dixon  Entrance. 

(i)  Unless  restricted  in  this  section  or 
under  the  terms  of  a  subsistence  fishing 
permit,  you  may  take  fish,  other  than 
rainbow  trout  and  steelhead  trout,  in  the 
Southeastern  Alaska  Area  at  any  time. 

(ii)  From  July  7  through  July  31,  you 
may  take  sockeye  salmon  in  the  waters 
of  the  Klawock  River  and  Klawock  Lake 
oidy  from  8:00  a.m.  Monday  until  5:00 
p.m.  Friday. 

(iii)  You  must  possess  a  subsistence 
fishing  permit  to  take  salmon,  trout,  or 
char. 

(iv  )  You  may  take  steelhead  trout  on 
Prince  of  Wales  Island  only  under  the 
terms  of  a  Federal  subsistence  fishing 
permit.  The  annual  harvest  limit  is  two 
fish,  36  inches  or  larger.  You  may  use 
only  a  dip  net  or  rod  and  reel  with 
artificial  lure  or  fly.  You  may  not  use 
bait 

(v)  You  may  take  coho  salmon  in 
Subdistricts  3(A),  (B),  and  (C)  only 
under  the  terms  of  a  Federal  subsistence 
fishing  permit.  There  is  no  closed 
season.  The  daily  harvest  limit  is  20  fish 
per  household.  Only  spears,  dip  net, 
and  rod  and  reel  may  be  used.  Bait  may 
be  used  only  from  September  15 
through  November  15. 

(vi)  If  you  take  salmon,  trout,  or  char 
incidentally  with  gear  operated  under 
terms  of  a  subsistence  permit  for  other 
salmon,  they  may  be  kept  for 
subsistence  purposes.  You  must  report 
any  salmon,  trout,  or  char  taken  in  this 
manner  on  your  permit  calendar, 

(vii)  No  permits  for  the  use  of  nets 
will  be  issued  for  the  salmon  streams 
flowing  across  or  adjacent  to  the  road 
systems  within  the  city  limits  of 
Petersburg,  Wrangell,  and  Sitka. 

(viii)  You  shall  immediately  remove 
the  pelvic  fins  of  all  salmon  when  taken. 

(ix)  You  may  not  possess  subsistence- 
taken  and  sport-taken  salmon  on  the 
same  day. 

(x)  For  the  Salmon  Bay  Lake  system, 
the  daily  harvest  and  season  limit  per 
household  is  30  sockeye  salmon. 

(xi)  For  Virginia  Lake  (Mill  Creek),  the 
daily  harvest  limit  per  household  is  20 
sockeye  salmon,  and  the  season  limit 
per  household  is  40  sockeye  salmon. 

(xii)  For  Thoms  Creek,  the  daily 
harvest  limit  per  household  is  20 
sockeye  salmon,  and  the  season  limit 
per  household  is  40  sockeye  salmon. 

(xiii)  The  Sarkar  River  system  above 
the  bridge  is  closed  to  the  use  of  all  nets 
by  both  Federally-qualified  and  non- 
Federally  qualified  users. 

(xiv)  Only  Federally-qualified 
subsistence  users  may  harvest  sockeye 
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salmon  in  streams  draining  into  Falls 
Lake,  Gut  Bay,  or  Pillar  Bay.  In  the  Falls 
Lake  and  Gut  Bay  drainages,  the 
possession  limit  is  10  sockeye  salmon 
per  household.  In  the  Pillar  Bay 
drainage,  the  individual  possession 
limit  is  15  sockeye  salmon  with  a 
household  possession  limit  of  25 
sockeye  salmon. 

(xv)  In  Baranof  Lake,  Florence  Lake, 
Hasselborg  Lake  and  River,  Mirror  Lake, 
Virginia  Lake,  and  Wilson  Lake,  in 
adf&tion  to  the  requirement  for  a 
subsistence  fishing  permit,  the 
following  restrictions  for  the  harvest  of 
Dolly  Vaiden,  cutthroat,  and  rainbow 
trout  apply: 

(A)  You  may  harvest  at  any  time  up 
to  10  Dolly  Varden  of  any  size; 

(B)  You  may  harvest  at  any  time  six 
cutthroat  or  rainbow  trout  in 
combination.  You  may  only  retain  fish 
between  11"  and  22".  You  may  only  use 
a  rod  and  reel  without  bait. 

(xvi)  In  all  waters,  other  than  those 
identified  in  paragraph  (i)(13)(xv)  of  this 
section,  in  addition  to  the  requirement 
for  a  subsistence  fishing  permit,  you 
may  harvest  at  any  time:  Dolly  Varden 
of  any  size  with  a  daily  possession  limit 
of  10  fish;  cutthroat  and  rainbow  trout 
with  a  slot  size  limit  of  11"  to  22"  with 
a  daily  possession  limit  of  2  fish  in 
combination.  You  may  only  use  a  rod 
and  reel  without  bait. 


MdngoT 


(a)  Regulations  in  this  section  apply  to 
subsistence  taking  of  Dungeness  crab, 
king  crab.  Tanner  crab,  shrimp,  clams, 
abalone,  and  other  shellfish  or  their  . 
parts. 

(b)  Definitiohs.  The  following 
definitions  shall  apply  to  all  regulations 
cnntaioed  in  this  section: 

Abalone  iron  means  a  flat  device 
which  is  used  for  taking  abalone  and 
which  is  more  than  1  inch  (24  mm)  in  - 
width  and  less  than  24  inches  (610  mm) 
in  length,  with  all  prying  edges  rounded 
and  smooth. 

ADFSrG  means  the  Alaska  Department 
of  Fish  and  Game. 

Crdb  means  the  following  species:  red 
king  crab  {Paralithodes  cxunshatica); 
blue  king  crab  [Paralithodes  platypus); 
brown  king  crab  {Lithodes  aequispina); 
Uthodes  couesi;  all  species  of  tanner  or 
snow  crab  {Chionoecetes  spp.);  and 
Dungeness  crab  (Cancer  magister). 

Diving  gear  means  any  type  of  hard 
hat  at  sldn  diving  equipment,  including 
SCUBA  equipment:  a  tethered, 
umbilical,  surfoce-supplied  unit;  or 
snockeL 

Gear  means  any  type  of  fishing 
apparatus. 


Grappling  hook  means  a  hooked 
device  with  flukes  or  claws,  which  is 
attached  to  a  line  and  operated  by  hand. 

Handline  means  a  hand-held  and 
operated  line,  with  one  or  more  hooks 
attached. 

Harvest  limit  means  the  maximiun 
legal  take  per  person  or  designated 
group,  per  specified  time  period,  in  the 
area  in  whidi  the  person  is  fishing,  even 
if  part  or  all  of  the  shellfish  are 
preserved. 

Household  means  a  person  or  persons 
having  the  same  residence. 

Hydraulic  clam  digger  means  a  device 
using  water  or  a  combination  of  air  and 
water  used  to  harvest  clams. 

Mechanical  clam  digger  means  a 
mechanical  device  used  or  capable  of 
being  used  for  the  taking  of  clams. 

hwe  means  a  nautical  mile  when  used 
in  reference  to  marine  waters  or  a 
statute  mile  when  used  in  reference  to 
fresh  water. 

Possession  limit  means  the  maximum 
niunber  of  shellfish  a  person  or 
designated  group  may  have  in 
possession  if  the  shellfish  have  not  been 
canned,  salted,  frozen,  smoked,  dried,  or 
otherwise  preserved  so  as  to  be  fit  for 
human  consiunption  after  a  15-day 
period. 

Pot  means  a  portable  structure 
designed  and  constructed  to  capture  and 
retain  live  fish  and  shellfish  in  die 
water. 

Ring  net  means  a  bag-shaped  net 
suspended  between  no  more  than  two 
frames;  the  bottom  frame  may  not  be 
larger  in  perimeter  than  the  top  frame; 
the  gear  must  be  nonrigid  and 
collapsible  so  that  free  movement  of  fish 
or  shellfish  across  the  top  of  the  net  is 
not  prohibited  when  the  net  is 
employed. 

Scallop  dredge  means  a  dredge-like 
device  designed  specifically  for  and 
capable  of  taking  scallops  by  being 
towed  along  the  ocean  floor. 

Sea  lurmn  rake  means  a  hand-held 
implement,  no  longer  than  4  feet, 
equipped  with  projecting  prongs  used  to 
gather  sea  urchins. 

Shovel  means  a  hand-operated 
implement  for  digging  duns. 

Subsistence  fisiung  permit  means  a 
permit  issued  by  ADF&G,  unless 
specifically  identified  otherwise. 

To  operate  fishing  gear  means  any  of 
the  following:  to  deploy  gear  in  the 
water  to  remove  gear  from  the  water;  to 
remove  fish  or  shellfish  from  the  gear 
during  an  open  season  or  period;  or  to 
possess  a  gillnet  containing  fish  during 
an  open  fishing  period,  except  that  a 
gillnet  which  is  completely  clear  of  the 
water  is  not  considered  to  be  operating 
for  the  purposes  of  miniiniim  distance 
requirement 


Trawl  means  a  bag-shaped  net  towed 
through  the  water  to  captiue  fish  or 
shellfish,  and  includes  beam,  otter,  or 
pelagic  trawl. 

(c)  You  may  take  shellfish  for 
subsistence  uses  at  any  time  in  any  area 
of  the  public  lands  by  any  method 
luiless  restricted  by  this  section. 

(d)  Methods,  means,  and  general 
restrictions.  (1)  The  harvest  limit 
specified  in  this  section  for  a 
subsistence  season  for  a  species  and  the 
State  harvest  limit  set  for  a  State  season 
for  the  same  species  are  not  ciunulative. 
This  means  that  if  you  have  taken  the 
harvest  limit  for  a  particular  species 
under  a  subsistence  season  specified  in 
this  section,  you  may  not,  after  that,  take 
any  additional  shellfish  of  that  species 
under  any  other  harvest  limit  specified 
for  a  State  season. 

(2)  Unless  otherwise  provided  in  this 
section  or  imder  terms  of  a  required 
subsistence  fishing  permit  (as  may  be 
modified  by  this  section),  you  may  use 
the  following  legal  types  of  gear  to  take 
shellfish: 

(i)  Abalone  iron; 

(ii)  Diving  gear; 

(iii)  A  grappling  hook; 

(iv)  A  handline; 

(v)  A  hydraulic  clam  digger; 

(vi)  A  mechanical  clam  mgger; 

(vii)  A  pot; 

(viii)  A  ring  net; 

(ix)  A  scallop  dredge; 

(x)  A  sea  lucnin  rake; 

(xi)  A  shovel;  and 

(xii)  A  trawl. 

(3)  You  are  prohibited  from  buying  or 
selling  subsistence-taken  shellfish,  their 
parts,  or  their  eggs,  imless  otherwise 
specified. 

(4)  You  may  not  use  explosives  and 
chemicals,  except  that  you  may  use 
chemical  baits  or  lures  to  attract 
shellfish. 

(5)  Marking  requirements  for 
subsistence  shellfish  gear  are  as  follows: 

(i)  You  shall  plainly  and  legibly 
inscribe  your  first  initial,  last  name,  and 
address  on  a  keg  or  buoy  attached  to 
unattended  subsistence  fishing  gear, 
except  when  fishing  through  the  ice, 
you  may  substitute  for  the  keg  or  buoy, 
a  stake  inscribed  with  yoiu-  first  initial, 
last  name,  and  address  inserted  in  the 
ice  near  the  hole;  subsistence  fishing 
gear  may  not  display  a  permanent 
ADF4G  vessel  license  number; 

(ii)  kegs  or  buoys  attached  to 
subsistence  crab  pots  also  must  be 
inscribed  with  the  name  or  United 
States  Coast  Guard  niunber  of  the  vessel 
used  to  operate  the  pots. 

(6)  Pots  used  for  subsistence  fishing 
must  comply  with  the  escape 
mechanism  requirements  found  in 

§ .27. 
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(7)  You  may  not  mutilate  or  otherwise 
disfigure  a  crab  in  any  manner  which 
would  prevent  determination  of  the 
minimum  size  restrictions  until  the  crab 
has  been  processed  or  prepared  for 
consimiption. 

(e)  Taking  shellfish  by  designated 
harvest  permit.  (1)  Any  species  of 
shellfish  that  may  be  taken  by 
subsistence  fishing  under  this  part  may 
be  taken  under  a  designated  harvest 
permit. 

(2)  If  you  are  a  Federally-qualified 
subsistence  user  (beneficiary),  you  may 
designate  another  Federally-qualified 
subsistence  user  to  take  shellfish  on 
your  behalf.  The  designated  fisherman 
must  obtain  a  designated  harvest  permit 
prior  to  attempting  to  harvest  shellfish 
and  must  return  a  completed  harvest 
report.  The  designated  fisherman  may 
harvest  for  any  number  of  beneficiaries 
but  may  have  no  more  than  two  harvest 
limits  in  his/her  possession  at  any  one 
time. 

(3)  The  designated  fisherman  must 
have  in  possession  a  valid  designated 
harvest  permit  when  taking,  attempting 
to  take,  or  transporting  shellfish  taken 
under  this  section,  on  behalf  of  a 
beneficiary. 

(4)  You  may  not  fish  with  more  than 
one  legal  limit  of  gear  as  established  by 
this  section. 

(5)  You  may  not  designate  more  than 
one  person  to  take  or  attempt  to  take 
shellfish  on  yoiu  behalf  at  one  time. 
You  may  not  personally  take  or  attempt 
to  take  shellfish  at  the  same  time  that  a 
designated  fisherman  is  taking  or 
attempting  to  take  shellfish  on  your 
behalf. 

(f)  If  a  subsistence  shellfishing  permit 
is  required  by  this  section,  the  following 
conditions  apply  imless  otherwise 
specified  by  the  subsistence  regulations 
in  this  section: 

(1)  You  may  not  take  shellfish  for 
subsistence  in  excess  of  the  limits  set 
out  in  the  permit  unless  a  different  limit 
is  specified  in  this  section; 

(2)  You  must  obtain  a  permit  prior  to 
subsistence  fishing; 

(3)  You  must  have  the  permit  in  your 
possession  and  readily  available  for 
inspection  while  taking  or  transporting 
the  species  for  which  the  permit  is 
issued; 

(4)  The  permit  may  designate  the 
species  and  numbers  of  shellfish  to  be 
harvested,  time  and  area  of  fishing,  the 
type  and  amount  of  fishing  gear  and 
other  conditions  necessary  for 
management  or  conservation  purposes; 

(5)  If  specified  on  the  permit,  you 
shall  keep  accurate  daily  records  of  the 
catch  involved,  showing  the  number  of 
shellfish  taken  by  species,  location  and 
date  of  the  catch,  and  such  other 


information  as  may  be  required  for 
management  or  conservation  purposes; 

(6)  You  must  complete  and  submit 
subsistence  fishing  reports  at  the  time 
specified  for  each  particular  area  and 
fishery; 

(7)  If  the  return  of  catch  information 
necessary  for  management  and 
conservation  purposes  is  required  by  a 
subsistence  fishing  permit  and  you  fail 
to  comply  with  such  reporting 
requirements,  you  are  ineligible  to 
receive  a  subsistence  permit  for  that 
activity  during  the  following  calendar 
year,  unless  you  demonstrate  that 
failiue  to  report  was  due  to  loss  in  the 
mail,  accident,  sickness,  or  other 
unavoidable  circumstances. 

(g)  Subsistence  take  by  commercial 
vessels.  No  fishing  vessel  which  is 
commercially  licensed  and  registered 
for  shrimp  pot,  shrimp  trawl,  king  crab. 
Tanner  crab,  or  Dungeness  crab  fishing 
may  be  used  for  subsistence  take  during 
the  period  starting  14  days  before  an 
opening  imtil  14  days  after  the  closiue 
of  a  respective  open  season  in  the  area 
or  areas  for  which  the  vessel  is 
registered.  However,  if  you  are  a 
commercial  fisherman,  you  may  retain 
shellfish  for  yoiu  own  use  from  your 
lawfully  taken  conunercial  catch. 

(h)  You  may  not  take  or  possess 
shellfish  smaller  than  the  minimum 
legal  size  limits. 

(i)  Unlawful  possession  of  subsistence 
shellfish.  You  may  not  possess, 
transport,  give,  receive,  or  barter 
shellfish  or  their  parts  taken  in  violation 
of  Federal  or  State  regulations. 

(j)(l)  An  owner,  operator,  or  employee 
of  a  lodge,  charter  vessel,  or  other 
enterprise  that  furnishes  food,  lodging, 
or  guide  services  may  not  furnish  to  a 
client  or  guest  of  that  enterprise, 
shellfish  that  has  been  taken  imder  this 
chapter,  unless: 

(ij  The  shellfish  has  been  taken  with 
gear  deployed  and  retrieved  by  the 
client  or  guest  who  is  a  federally- 
qualified  subsistence  user; 

(ii)  The  gear  has  been  marked  with  the 
client's  or  guest's  name  and  address; 
and 

(iii)  The  shellfish  is  to  be  consumed 
by  the  client  or  guest  or  is  consimied  in 
the  presence  of  the  client  or  guest. 

(2)  The  captain  and  crewmembers  of 
a  charter  vessel  may  not  deploy,  set,  or 
retrieve  their  own  gear  in  a  subsistence 
shellfish  fishery  when  that  vessel  is 
being  chartered. 

(k)  Subsistence  shellfish  areas  and 
pertinent  restrictions.  (1)  Southeastern 
Alaska-Yakutat  Area.  No  marine  waters 
are  ciurently  identified  under  Federal 
subsistence  management  jurisdiction. 

(2)  Prince  William  Sound  Area.  No 
marine  waters  are  currently  identified 


under  Federal  subsistence  management 
jurisdiction. 

(3)  Cook  Inlet  Area.  You  may  not  take 
shellfish  for  subsistence  purposes. 

(4)  Kodiak  Area,  (i)  You  may  take  crab 
for  subsistence  purposes  only  under  the 
authority  of  a  subsistence  crab  fishing 
permit  issued  by  the  ADF&G. 

(ii)  The  operator  of  a  commercially 
licensed  and  registered  shrimp  fishing 
vessel  must  obtain  a  subsistence  fishing 
permit  from  the  ADF&G  before 
subsistence  shrimp  fishing  during  a 
closed  commercial  shrimp  fishing 
season  or  within  a  closed  commercial 
shrimp  fishing  district,  section,  or 
subsection.  The  permit  shall  specify  the 
area  and  the  date  the  vessel  operator 
intends  to  fish.  No  more  than  500 
pounds  (227  kg)  of  shrimp  may  be  in 
possession  aboard  the  vessel. 

(iii)  The  daily  harvest  and  possession 
limit  is  12  male  Dungeness  crabs  per 
person;  only  male  Dungeness  crabs  with 
a  shell  width  of  6  Vz  inches  or  greater 
may  be  taken  or  possessed.  Taking  of 
Chmgeness  crab  is  prohibited  in  water 
25  fathoms  or  more  in  depth  during  the 
14  days  immediately  before  the  opening 
of  a  commercial  king  or  Tanner  crab 
fishing  season  in  the  location. 

(iv)  In  the  subsistence  taking  of  king 
crab: 

(A)  The  annual  limit  is  six  crabs  per 
household;  only  male  king  crab  may  be 
taken  or  possessed; 

(B)  All  crab  pots  used  for  subsistence 
fishing  and  left  in  saltwater  unattended 
longer  than  a  2-week  period  shall  have 
all  bait  and  bait  containers  removed  and 
all  doors  secured  fully  open; 

(C)  You  may  not  use  more  than  five 
crab  pots,  each  being  no  more  than  75 
cubic  feet  in  capacity  to  take  king  crab; 

(D)  You  may  take  king  crab  only  bom 
Jime  1-January  31,  except  that  the 
subsistence  taking  of  king  crab  is 
prohibited  in  waters  25  fathoms  or 
greater  in  depth  diuing  the  period  14 
days  before  and  14  days  after  open 
conunercial  fishing  seasons  for  red  king 
crab,  blue  king  crab,  or  Tanner  crab  in 
the  location; 

(E)  The  waters  of  the  Pacific  Ocean 
enclosed  by  the  boundaries  of  Womens 
Bay,  Gibson  Cove,  and  an  area  defined 
by  a  line  V2  mile  on  either  side  of  the 
mouth  of  the  Karluk  River,  and 
extending  seaward  3,000  feet,  and  all 
waters  within  1 ,500  feet  seaward  of  the 
shoreline  of  Afognak  Island  are  closed 
to  the  harvest  of  king  crab  except  by 
Federally-qualified  subsistence  users. 

(v)  In  the  subsistence  taking  of  Tanner 
crab: 

(A)  You  may  not  use  more  than  five 
crab  pots  to  take  Taimer  crab; 

(B)  You  may  not  take  Taimer  crab  in 
waters  25  fathoms  or  greater  in  depth 
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during  the  14  days  immediately  before 
the  opening  of  a  commercial  king  or 
Tanner  crab  fishing  season  in  the 
location; 

(C)  The  daily  harvest  and  possession 
limit  is  12  male  crab  with  a  shell  width 
5V2  inches  or  greater  per  person. 

(5)  Alaska  Peninsula-Aleutian  Islands 
Area,  (i)  The  operator  of  a  commercially 
Ucensed  and  registered  shrimp  fishing 
vessel  must  obtain  a  subsistence  fishing 
permit  from  the  ADF&G  prior  to 
subsistence  shrimp  fishing  during  a 
closed  commercial  shrimp  fishing 
season  or  within  a  closed  commercial 
shrimp  fishing  district,  section,  or 
subsection;  the  permit  shall  specify  the 
area  and  the  date  the  vessel  operator 
intends  to  fish;  no  more  than  500 
pounds  (227  kg]  of  shrimp  may  be  in 
possession  aboard  the  vessel. 

(ii)  The  daily  harvest  and  possession 
limit  is  12  male  Dungeness  crabs  per 
person;  only  crabs  with  a  shell  width  of 
5V2  inches  or  greater  may  be  taken  or 
possessed. 

(iii)  In  the  subsistence  taking  of  king 
crab: 

(A)  The  daily  harvest  and  possession 
limit  is  six  male  crabs  per  person;  only 
crabs  with  a  shell  width  of  6  V2  inches 
or  greater  may  be  taken  or  possessed; 


(B)  All  crab  pots  used  for  subsistence 
fishing  and  left  in  saltwater  unattended 
longer  than  a  2-week  period  shall  have 
all  bait  and  bait  containers  removed  and 
all  doors  secured  fully  open; 

(C)  You  may  take  crabs  only  from  Jime 
l-January  31. 

(iv)  The  daily  harvest  and  possession 
limit  is  12  male  Tanner  crabs  per 
person;  only  crabs  with  a  shell  width  of 
5  V2  inches  or  greater  may  be  taken  or 
possessed. 

(6)  Bering  Sea  Area,  (i)  In  that  portion 
of  the  area  north  of  the  latitude  of  Cape 
Newenham,  shellfish  may  only  be  taken 
by  shovel,  jigging  gear,  pots,  and  ring 
net. 

(ii)  The  operator  of  a  commercially 
licensed  and  registered  shrimp  fishing 
vessel  must  obtain  a  subsistence  fishing 
permit  from  the  ADF&G  prior  to 
subsistence  shrimp  fishing  during  a 
closed  commercial  shrimp  fishing 
season  or  within  a  closed  commercial 
shrimp  fishing  district,  section,  or 
subsection;  the  permit  shall  specify  the 
area  and  the  date  the  vessel  operator 
intends  to.fish;  no  more  than  500 
pounds  (227  kg)  of  shrimp  may  be  in 
possession  aboard  the  vessel. 


(iii)  In  waters  south  of  60°  N.  lat.,  the 
daily  harvest  and  possession  limit  is  12 
male  Dungeness  crabs  per  person. 

(iv)  In  the  subsistence  taldng  of  king 
crab: 

(A)  In  waters  south  of  60°  N.  lat.,  the 
daily  harvest  and  possession  limit  is  six 
male  crab  per  person; 

(B)  All  crab  pots  used  for  subsistence 
fishing  and  left  in  saltwater  unattended ' 
longer  than  a  two-week  period  shall 
have  all  bait  and  bait  containers 
removed  and  all  doors  secured  fully 
open; 

(C)  In  waters  south  of  60°  N.  lat.,  you 
may  take  crab  only  from  June  1-January 
31; 

(D)  In  the  Norton  Soimd  Section  of 
the  Northern  District,  you  must  have  a 
subsistence  permit. 

(v)  In  waters  south  of  60°  N.  lat.,  the 
daily  harvest  and  possession  limit  is  12 
male  Tanner  crab. 

Dated:  December  19,  2000. 

Kenneth  E.  Thompson, 

Acting  Regional  Forester,  USDA-Forest 
Service. 

Thomas  H.  Boyd, 

Acting  Chair,  Federal  Subsistence  Board. 
[PR  Doc.  01-1953  Filed  2-12-01;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forast  Servica 

36  CFR  Part  242 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  WIMIifa  Sarvica 

50  CFR  Part  100 

RtN  1018-AH77 

Subaistanca  Managamant  Regulations 
for  Public  Lands  in  Alaska,  Subpart  C 
and  Subpart  D— 2002  Subaistanca 
Taking  of  Fish  and  Shellfish 
Regulatk>na 

AGENCIES:  Forest  Service,  Agriculture; 
Fish  and  Wildlife  Service,  Interior. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
establish  regulations  for  seasons,  harvest 
limits,  methods,  and  means  related  to 
taking  of  fish  and  shellfish  for 
subsistence  uses  during  the  2002 
regulatory  year.  The  rulemaking  is 
necessary  because  Subpart  D  is  subject 


to  an  annual  public  review  cycle.  When 
final,  this  rulemaking  would  replace  the 
fish  and  shellfish  regulations  included 
in  the  "Subsistence  Management 
Regulations  for  Public  Lands  in  Alaska, 
Subpart  C  and  Subpart  D-2001 
Subsistence  Taking  of  Fish  and  Wildlife 
Resources,"  which  expire  on  February 
28,  2002.  This  rule  would  also  amend 
the  Customary  and  Traditional  Use 
Determinations  of  the  Federal 
Subsistence  Board. 

DATES:  The  Federal  Subsistence  Board 
must  receive  your  written  public 
comments  and  proposals  to  change  this 
proposed  rule  no  later  than  March  30, 
2001.  Federal  Subsistence  Regional 
Advisory  Councils  (Regional  Councils) 
will  hold  public  meetings  to  receive 
proposals  to  change  this  proposed  rule 
bom  February  22,  2001— March  29. 
2001.  See  SUPPLEMENTARY  INFORMATION 
for  additional  information  on  the  public 
meetings. 

ADDRESSES:  You  may  submit  electronic 
conunents  and  other  data  to 
BillKnauer^fws.gov.  See 
SUPPLEMENTARY  INFORMATION  for  file 
formats  and  other  information  about 


electronic  filing.  You  may  submit 
written  comments  and  proposals  to  the 
Office  of  Subsistence  Management,  3601 
C  Street,  Suite  1030,  Anchorage,  Alaska 
99503.  The  public  meetings  will  be  held 
at  various  locations  in  Alaska.  See 
SUPPLEMENTARY  INFORMATION  for 
additional  information  on  locations  of 
the  public  meetings. 

FOR  FURTHER  INFORMATION  CONTACT: 

Chair,  Federal  Subsistence  Board,  c/o 
U.S.  Fish  and  Wildlife  Service, 
Attention:  Thomas  H.  Boyd,  Office  of 
Subsistence  Management;  (907)  786- 
3888.  For  questions  specific  to  National 
Forest  System  lands,  contact  Ken 
Thompson,  Regional  Subsistence 
Program  Manager,  USDA,  Forest 
Service.  Alaska  Region,  (907)  786-3592. 

SUPPLEMENTARY  INFORMATION: 

Public  Review  Process — Regulation 
Comments,  Proposals,  and  Public 
Meetings 

The  Federal  Subsistence  Board 
(Board)  will  hold  meetings  on  this 
proposed  rule  at  the  following  locations 
in  Alaska: 


Region 
Region 
Region 
Region 
Region 
Region 
Region 
Region 
Region 
Region 


1 — Southeast  Regional  Ck)uncil  

2 — Southcentral  Regional  Council  

3 — Kodialt/ Aleutians  Regional  Council  

4 — Bristol  Bay  Regional  Council  

5 — Yukon-Kuskokwim  Delta  Regional  Council 

6 — Western  Interior  Regional  Council  

7 — Seward  Peninsula  Regional  Council  

8 — Northwest  Arctic  Regional  Council  

9 — Eastern  Interior  Regional  Coimcil 

10 — North  Slope  Regional  Council  


Sitka 

Copper  Center 

Old  Harbor  

Dillingham 

Kotlik  

Fairbanks  

Nome  

Kotzebue 

Fairbanks  

Barrow  


March  22,  2001. 
March  20.  2001. 
March  6.  2001. 
February  22.  2001. 
March  14,  2001. 
March  8,  2001. 
March  29.  2001. 
March  1.  2001. 
March  6.  2001. 
March  13.  2001. 


We  will  publish  notice  of  specific 
dates,  times,  and  meeting  locations  in 
local  and  statewide  newspapers  prior  to 
the  meetings.  We  may  need  to  change 
locations  and  dates  based  on  weather  or 
local  circiunstances.  The  amoimt  of 
work  on  each  Regional  Council's  agenda 
will  determine  the  length  of  the 
Regional  Coimcil  meetings. 

Electronic  filing  of  comments:  You 
may  submit  electronic  comments 
(proposals)  and  other  data  to 
Bill  Knauei^fws. gov.  Please  submit  as 
either  WordPerfect  or  MS  Word  files, 
avoiding  the  use  of  any  special 
characters  and  any  form  of  encryption. 

We  will  compile  and  distribute  for 
additional  public  review  during  early 
May  2001  the  written  proposals  to 
change  Subpart  D  fish  and  shellfish 
regulations  and  customary  and 
traditional  use  determinations  in 
Subpart  C.  A  30-day  public  comment 
period  will  follow  distribution  of  the 
compiled  proposal  packet.  We  will 
accept  written  public  conunents  on 
distributed  proposals  diuing  the  public 


comment  period,  which  is  presently 
scheduled  to  end  on  June  6.  2001. 

We  will  hold  a  second  series  of 
Regional  Council  meetings  in  September 
and  October  2001,  to  assist  the  Regional 
Coimcils  in  developing 
recommendations  to  the  Board.  You 
may  also  present  comments  on 
published  proposals  to  change  hunting 
and  trapping  and  customary  and 
traditional  use  determination 
regulations  to  the  Regional  Councils  at 
those  winter  meetings. 

The  Board  will  discuss  and  evaluate 
proposed  changes  to  this  rule  during  a 
public  meeting  scheduled  to  be  held  in 
Anchorage.  December  2001.  You  may 
provide  additional  oral  testimony  on 
specific  proposals  before  the  Board  at 
that  time.  The  Board  will  then 
deliberate  and  take  final  action  on 
proposals  received  that  request  changes 
to  this  proposed  rule  at  that  public 
meeting. 

Pleaae  Note:  The  Board  will  not  consider 
proposals  for  changes  relating  to  wildlife 
regulations  at  this  time.  The  Board  called  for 
proposed  changes  to  those  regulations  in 


August  2000  and  will  take  final  action  on 
those  proposals  in  May  2001. 

The  Board's  review  of  your  comments 
and  fish  and  shellfish  proposals  will  be 
facilitated  by  you  providing  the 
following  iiionnation:  (a)  Your  name, 
address,  and  telephone  number;  (b)  The 
section  and/or  paragraph  of  the 
proposed  rule  for  which  yoiu-  change  is 
being  suggested;  (c)  A  statement 
explaining  why  the  change  is  necessary; 
(d)  The  proposed  wording  change;  (e) 
Any  additional  information  you  believe 
will  help  the  Board  in  evaluating  your 
proposal.  Proposals  that  fail  to  include 
the  above  information,  or  proposals  that 
are  beyond  the  scope  of  authorities  in 
§ .24,  Subpart  C,  § .27. 


Subpart  D,  and  § 


,28,  Subpart  D, 


may  be  rejected.  The  Board  may  defer 
review  and  action  on  some  proposals  if 
workload  exceeds  work  capacity  of  staff, 
Regional  Coimcils,  or  Board.  These 
deferrals  will  be  based  on 
recommendations  of  the  affected 
Regional  Council,  staff  members,  and  on 
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the  basis  of  least  harm  to  the  subsistence 
user  and  the  resource  involved. 
Proposals  should  be  specific  to 
customary  and  traditional  use 
'  determinations  or  to  subsistence 
seasons,  harvest  limits,  and/or  methods 
and  means. 

Background 

Title  VIII  of  the  Alaska  National 
Interest  Lands  Conservation  Act 
(ANILCA)  (16  U.S.C.  3111-3126) 
requires  that  the  Secretary  of  the  Interior 
and  the  Secretary  of  Agriculture 
(Secretaries)  implement  a  joint  program 
to  grant  a  preference  for  subsistence 
uses  of  fish  and  wildlife  resources  on 
public  lands,  unless  the  State  of  Alaska 
enacts  and  implements  laws  of  general 
applicability  that  are  consistent  with 
ANILCA  and  that  provide  for  the 
subsistence  definition,  preference,  and 
participation  specified  in  Sections  803. 
804,  and  805  of  ANILCA.  The  State 
implemented  a  program  that  the 
Department  of  the  Interior  previously 
found  to  be  consistent  with  ANILCA. 
However,  in  December  1989,  the  Alaska 
Supreme  Court  ruled  in  McDowell  v. 
State  of  Alaska  that  the  rural  preference 
in  the  State  subsistence  statute  violated 
the  Alaska  Constitution.  The  Court's 
ruling  in  McDowell  required  the  State  to 
delete  the  rural  preference  from  the 
subsistence  statute  and.  therefore, 
negated  State  compliance  with  ANILCA. 
The  Court  stayed  the  effect  of  the 
decision  until  July  1, 1990. 

As  a  result  of  the  McDowell  decision, 
the  Department  of  the  Interior  and  the 
Department  of  Agriculture 
(Departments)  assumed,  on  July  1, 1990, 
responsibility  for  implementation  of 
Title  VIII  of  ANILCA  on  public  lands. 
On  June  29. 1990.  the  Temporary 
Subsistence  Management  Regulations 
for  Public  Lands  in  Alaska  were 
published  in  the  Federal  Register  (55 
FR  27114-27170).  Consistent  with 
Subparts  A,  B,  and  C  of  these 
regulations,  as  revised  January  8. 1999. 
(64  FR  1276),  the  Departments 
established  a  Federal  Subsistence  Board 
to  administer  the  Federal  Subsistence 
Management  Program.  The  Board's 
composition  includes  a  Chair  appointed 
by  the  Secretary  of  the  Interior  with 
concurrence  of  the  Secretary  of 
Agriculture;  the  Alaska  Regional 
Director.  U.S.  Fish  and  Wildlife  Service; 
the  Alaska  Regional  Director,  U.S. 
National  Park  Service;  the  Alaska  State 
Director,  U.S.  Bureau  of  Land 
Management;  the  Alaska  Regional 
Director,  U.S.  Bureau  of  Indian  Affairs; 
and  the  Alaska  Regional  Forester,  USDA 
Forest  Service.  Through  the  Board,  these 
agencies  participate  in  the  development 


of  regulations  for  Subparts  A,  B,  and  C, 
and  the  annual  Subpart  D  regulations. 

All  Board  members  have  reviewed 
this  rule  and  agree  with  its  substance. 
Because  this  rule  relates  to  public  lands 
managed  by  an  agency  or  agencies  in 
both  die  Departments  of  Agriculture  and 
the  Interior,  identical  text  would  be 
incorporated  into  36  CFR  part  242  and 
50  CFR  part  100. 

Applicability  of  Subparts  A,  B,  and  C 

Subparts  A,  B,  and  C  (unless 
otherwise  amended)  of  the  Subsistence 
Management  Regulations  for  Public 
Lands  in  Alaska.  50  CFR  100.1  to  100.23 
and  36  CFR  242.1  to  242.23,  remain 
effective  and  apply  to  this  rule. 
Therefore,  all  definitions  located  at  50 
CFR  100.4  and  36  CFR  242.4  would 
apply  to  regulations  found  in  this 
subpart. 

Federal  Subsistence  Regional  Advisory 
Councils 

Pursuant  to  the  Record  of  Decision, 
Subsistence  Management  Regulations 
for  Federal  Public  Lands  in  Alaska, 
April  6, 1992,  and  the  Subsistence 
Management  Regulations  for  Federal 
Public  Lands  in  Alaska,  36  CFR  242.11 
(1999)  and  50  CFR  100.11  (1999),  and 
for  the  piuposes  identified  therein,  we 
divide  Alaska  into  ten  subsistence 
resource  regions,  each  of  which  is 
represented  by  a  Federal  Subsistence 
Regional  Advisory  Council  (Regional 
Council).  The  Regional  Councils 
provide  a  forum  for  rural  residents  with 
personal  knowledge  of  local  conditions 
and  resource  requirements  to  have  a 
meaningful  role  in  the  subsistence 
management  of  fish  and  wildlife  on 
Alaska  public  lands.  The  Regional 
Council  members  represent  varied 
geographical,  cultiual.  and  user 
diversity  within  each  region. 

The  Regional  Councils  have  a 
substantial  role  in  reviewing  the 
proposed  rule  and  making 
recommendations  for  the  final  rule. 
Moreover,  the  Council  Chairs,  or  their 
designated  representatives,  will  present 
their  Council's  recommendations  at  the 
Board  meeting  in  December  2001. 

Proposed  Changes  From  2000-2001 
Seasons  and  Bag  Limit  Regulations 

Subpart  D  regulations  are  subject  to 
an  annual  cycle  and  require 
development  of  an  entire  new  rule  each 
year.  Customary  and  traditional  use 

determinations  (§ .24  of  Subpart 

C)  are  also  subject  to  an  annual  review 
process  providing  for  modification  each 
year.  The  text  of  the  2001-2002 
Subparts  C  and  D  Final  Rule,  with  no 
modifications,  served  as  the  foundation 
for  the  2002-2003  Subparts  C  and  D 


proposed  rule.  The  regulations 
contained  in  this  proposed  rule  will 
take  effect  on  March  1.  2002.  unless 
elements  are  changed  by  subsequent 
Board  action  following  the  public 
review  process  ouUined  herein. 

Conformance  With  Statutory  and 
Regulatory  Authorities 

National  Environmental  Policy  Act 
Compliance 

A  Draft  Environmental  Impact 
Statement  (DEIS)  for  developing  a 
Federal  Subsistence  Management 
Program  was  distributed  for  public 
comment  on  October  7. 1991.  That 
document  described  the  major  issues 
associated  with  Federal  subsistence 
management  as  identified  through 
public  meetings,  written  comments,  and 
staff  analysis  and  examined  the 
environmental  consequences  of  four 
alternatives.  Proposed  regulations 
(Subparts  A,  B,  and  C)  that  would 
implement  the  preferred  alternative 
were  included  in  the  DEIS  as  an 
appendix.  The  DEIS  and  the  proposed 
administrative  regulations  presented  a 
framework  for  an  annual  regulatory 
cycle  regarding  subsistence  himting  and 
fishing  regulations  (Subpart  D).  The 
Final  Environmental  Impact  Statement 
(FEIS)  was  published  on  February  28, 
1992. 

Based  on  the  public  comment 
received,  the  analysis  contained  in  the 
FEIS,  and  the  reconunendations  of  the 
Federal  Subsistence  Board  and  the 
Department  of  the  Interior's  Subsistence 
Policy  Group,  the  Secretary  of  the 
Interior,  with  the  concurrence  of  the 
Secretary  of  Agriculture,  through  the 
U.S.  Department  of  Agricultiue-Forest 
Service,  implemented  Alternative  IV  as 
identified  in  the  DEIS  and  FEIS  (Record 
of  Decision  on  Subsistence  Management 
for  Federal  Public  Lands  in  Alaska 
(ROD),  signed  April  6,  1992).  The  DEIS 
and  the  selected  alternative  in  the  FEIS 
defined  the  administrative  framework  of 
an  annual  regulatory  cycle  for 
subsistence  hunting  and  fishing 
regulations.  The  final  rule  for 
Subsistence  Management  Regulations 
for  Public  Lands  in  Alaska,  Subparts  A, 
B,  and  C  (57  FR  22940-22964, 
published  May  29, 1992,  and  amended 
January  8, 1999,  64  FR  1276) 
implemented  the  Federal  Subsistence 
Management  Program  and  included  a 
framework  for  an  annual  cycle  for 
subsistence  hunting  and  fishing 
regulations. 

Compliance  With^ection  810  of 
ANILCA 

The  intent  of  all  Federal  subsistence 
regulations  is  to  accord  subsistence  uses 


10164  Federal  Register /Vol.  66,  No.  30 /Tuesday,  February  13,  2001  /  Proposed  Rules 


of  fish  and  wildlife  on  public  lands  a 
priority  over  the  taking  of  fish  and 
wildlife  on  such  lands  for  other 
purposes,  unless  restriction  is  necessary 
to  conserve  healthy  fish  and  wildlife 
populations.  A  Section  810  analysis  was 
completed  as  part  of  the  FEIS  process. 
The  final  Section  810  analysis 
determination  appeared  in  the  April  6, 
1992.  ROD,  which  concluded  that  the 
Federal  Subsistence  Management 
Program  may  have  some  local  impacts 
on  subsistence  uses,  but  the  program  is 
not  likely  to  significantly  restrict 
subsistence  uses. 

Paperwork  Reduction  Act 

These  rules  contain  information 
collection  requirements  subject  to  Office 
of  Management  and  Budget  (OMB) 
approval  under  the  Paperwork 
Reduction  Act  of  1995.  They  apply  to 
the  use  of  public  lands  in  Alaska.  The 
information  collection  requirements 
described  below  were  approved  by  OMB 
under  44  U.S.C.  3501  and  were  assigned 
clearance  number  1018-0075,  which 
expires  July  31,  2003.  The  information 
collection  requirements  described  below 
will  be  submitted  to  OMB  for  approval 
beyond  that  date,  if  needed.  We  will  not 
conduct  or  sponsor,  and  you  are  not 
required  to  respond  to,  a  collection  of 
information  request  unless  it  displays  a 
currently  valid  OMB  control  number. 

The  collection  of  information  will  be 
achieved  through  the  use  of  the  Federal 
Subsistence  Harvest  Permit  Application. 
This  collection  of  information  will 
establish  whether  the  applicant  qualifies 
to  participate  in  a  Federal  subsistence 
fishery  on  public  lands  in  Alaska  and 
will  provide  a  report  of  harvest  and 
location  of  harvest. 

The  likely  respondents  to  this 
collection  of  information  are  rural 
Alaska  residents  who  wish  to 
participate  in  specific  subsistence  bunts 
on  Federal  land.  The  collected 
information  is  necessary  to  determine 
harvest  success  and  harvest  location  in 
order  to  make  management  decisions 
relative  to  the  conservation  of  healthy 
fish  and  shellfish  populations.  The 
annual  burden  of  reporting  and 
recordkeeping  is  estimated  to  average 
0.25  hours  per  response,  including  time 
for  reviewing  instructions,  gathering 
and  maintaining  data,  and  completing 
and  reviewing  the  form.  The  estimated 
number  of  likely  respondents  under  this 
rule  is  less  than  6,000,  yielding  a  total 
annual  reporting  and  recordkeeping 
burden  of  1 ,500  hours  or  less. 

Direct  comments  on  the  burden 
estimate  or  any  other  aspect  of  this  form 
to:  Information  Collection  Ofiicer,  U.S. 
Fish  and  Wildlife  Service,  1849  C  Street, 
NW,  MS  222  ARLSQ,  Washington,  DC 


20240.  Additional  information 
collection  requirements  may  be  imposed 
if  Local  Advisory  Committees  subject  to 
the  Federal  Advisory  Conunittee  Act  are 
established  under  Subpart  B.  We  will 
submit  for  OMB  approval  any  changes 
or  additional  information  collection 
requirements  not  included  in  1018- 
0075. 

Other  Requirements 

This  rule  was  not  subject  to  OMB 
review  under  Executive  Order  12866. 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601  et  seq.)  requires 
preparation  of  flexibility  analyses  for 
rules  that  will  have  a  significant  effect 
on  a  substantial  number  of  small 
entities,  which  include  small 
businesses,  organizations,  or 
governmental  jurisdictions.  The 
Departments  have  determined  that  this 
rulemaking  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  within  the  meaning  of 
the  Regulatory  Flexibility  Act. 

This  rulemaking  will  impose  no 
significant  costs  on  small  entities;  the 
exact  number  of  businesses  and  the 
amount  of  trade  that  will  result  from 
this  Federal  land-related  activity  is 
unknown.  The  aggregate  effect  is  an 
insignificant  positive  economic  effect  on 
a  number  of  small  entities,  such  as 
tackle,  boat,  and  gasoline  dealers.  The 
niunber  of  small  entities  affected  is 
unknown;  but,  the  fact  that  the  positive 
effects  will  be  seasonal  in  nature  and 
will,  in  most  cases,  merely  continue 
preexisting  uses  of  public  lands 
indicates  that  they  will  not  be 
significant. 

In  general,  the  resources  harvested 
under  this  rule  will  be  consumed  by  the 
local  harvester  and  do  not  result  in  a 
dollar  benefit  to  the  economy.  However, 
we  estimate  that  24  million  pounds  of 
fish  (including  8.3  million  pounds  of 
salmon)  are  harvested  by  the  local 
subsistence  users  annually  and,  if  given 
a  dollar  value  of  $3.00  per  pound  for 
salmon  and  $  0.58  per  pound  for  other 
fish,  woidd  equate  to  about  $34  million 
in  food  value  Statewide. 

Title  Vni  of  ANILCA  requires  the 
Secretaries  to  administer  a  subsistence 
preference  on  public  lands.  The  scope  of 
this  program  is  limited  by  definition  to 
certain  public  lands.  Likewise,  these- 
regulations  have  no  potential  takings  of 
private  property  implications  as  defined 
by  Executive  Order  12630. 

The  Service  has  determined  and 
certifies  pursuant  to  the  Unfunded 
Mandates  Reform  Act.  2  U.S.C.  1502  et 
seq.,  that  this  rulemaking  will  not 
impose  a  cost  of  $100  million  or  more 
in  any  given  year  on  local  or  State 
governments  or  private  entities.  The 


implementation  of  this  rule  is  by 
Federal  agencies,  and  no  cost  is 
involved  to  any  State  or  local  entities  or 
Tribal  governments. 

The  Service  has  determined  that  these 
final  regulations  meet  the  applicable 
standards  provided  in  Sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988  on 
Civil  Justice  Reform. 

In  accordance  with  Executive  Order 
13132,  the  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
Title  Vm  of  ANILCA  precludes  the  State 
irom  exercising  management  authority 
over  wildlife  resources  on  Federal 
lands. 

In  accordance  with  the  President's 
memorandum  of  April  29, 1994, 
"Govemment-to-Govemment  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951),  512  DM  2, 
and  E.O.  13175,  we  have  evaluated 
possible  effects  on  Federally  recognized 
Indian  tribes  and  have  determined  that 
there  are  no  effects.  The  Bureau  of 
Indian  Affairs  is  a  participating  agency 
in  this  rulemaking. 

Drafting  Information 

William  Knauer  drafted  these 
regulations  under  the  guidance  of 
Thomas  H.  Boyd,  of  the  Office  of 
Subsistence  Management,  Alaska 
Regional  Office,  U.S.  Fish  and  Wildlife 
Service,  Anchorage,  Alaska.  Curt 
Wilson,  Alaska  State  Office,  Bvu-eau  of 
Land  Management;  Rod  Simmons, 
Alaska  Regional  Office,  U.S.  Fish  and 
Wildlife  Service;  Bob  Gerhard,  Alaska 
Regional  Office,  National  Park  Service; 
Ida  Hildebrand,  Alaska  Regional  Office, 
Bureau  of  Indian  Affairs;  and  Ken 
Thompson,  USDA-Forest  Service, 
provided  additional  guidance. 

List  of  Subjects 

36  CFR  Part  242 

Administrative  practice  and 
procedure,  Alaska,  Fish,  National 
forests.  Public  lands.  Reporting  and 
recordkeeping  requirements.  Wildlife. 

50  CFR  Part  100 

Administrative  practice  and 
procediu^,  Alaska,  Fish,  National 
forests.  Public  lands.  Reporting  and 
recordkeeping  requirements.  Wildlife. 

For  the  reasons  set  out  in  the 
preamble,  the  Federal  Subsistence 
Board  proposes  to  amend  TiUe  36,  part 
242,  and  Tide  50.  part  100,  of  the  Code 
of  Federal  Regidations,  as  set  forth 
below. 


Federal  Register /Vol.  66,  No.  30 /Tuesday,  February  13,  2001 /Proposed  Rules  10165 


PART  _— SUBSISTENCE 
MANAGEMENT  REGULATIONS  FOR 
PUBLIC  LANDS  IN  ALASKA 

1.  The  authority  citation  for  both  36 
CFR  part  242  and  50  CFR  part  100 
continues  to  read  as  follows: 


Authority:  16  U.S.C.  3,  472,  551,  668dd, 
3101-3126;  16  U.S.C.  3551-3586;  43  U.S.C. 
1733. 

Subpart  C — Board  Determinations 

2.  In  Subpart  C  of  36  CFR  part  242 
and  50  CFR  part  100,  §  _.24(a)(2)  is 
revised  to  read  as  follows: 


.24    Customary  and  traditional 


use  daterminations. 

(a)*   *   * 

(2)  Fish  determinations. 


Afea 

Kotzebue  Area 

Norton  Sound-Port  Clarence  Area 

Yukon-Northern  Area: 

Yukon  River  drainage  

Yukon  River  drainage  

Yukon  River  drainage  

Remainder  of  the  Yukon-Northern  Area 
Kuskokwim  Area 


Species 

All  fish  

All  fish  

Stdmon,  other  than  Yukon  River 

Fall  Chum  salmon. 
Yukon  River  Fall  chum  salmon 


Freshwater  fish  species  (other 
than  salmon),  Including 
sheefish,  whitefish,  lamprey. 
burtx>t,  sucker,  grayling,  pike, 
char,  and  blackfish. 

AH  fish  

Salmon  

Rainbow  trout 

Pacifk:  cod 


All  other  fish  other  than  herring  .... 
Hening  and  herring  roe  - 

Salmon  and  other  freshwater  fish 
Salmon  and  oHier  freshwater  fish 
Salmon  and  otfier  freshwater  fish 
Salmon  and  other  freshwater  fish 


Herring  spawn  on  kelp 

All  fish  

All  fish  .^. 

Halibut  

All  other  fish  in  tfie  Alaska  Penin- 
sula Area. 

Halibut,  salmon  and  fish  otfier 
than  steelhead  and  rainbow 
trout. 

Salmon .....; 


DeterminatkHi 


Waters  around  Nunivak  Island 


Bristol  Bay  Area: 

Nushagak   District,   including  drainages  flowing 

into  the  district. 
Naknek-Kvk:hak  District — Naknek  River  drainage 

Naknek-KvKhak     District — Iliamna-Lake     Claris 

drainage. 
Togiak  District,  including  drainages  flowing  into 

the  district. 

Togiak  District  _ 

Remainder  of  the  Bristol  Bay  Area 

Aleutian  Islands  Area  

Alaska  Peninsula  Area 

Chignik  Area 


Kodiak  Area — except  the  Mainland  District,  ail  waters 
atong  the  south  skle  of  Vtte  Alaska  Peninsula 
bounded  by  the  latitude  of  Cape  Douglas  (58°52' 
North  latitude)  mkJ-stream  Shelikof  Strait,  and  east 
of  ttie  tongitude  of  the  southem  entrance  of  Imuya 
Bay  near  Kik>kak  Rocks  (57°11'22'  North  latitude, 
156°20'30'W  tongitude). 

Kodiak  Area 


Residerrts  of  ttie  Kotzebue  Area. 

Resklents  of  the  Norton  Sound-Port  Clarerx:e  Area 

Resktents  of  ttie  Yukon  Area,  including  the  commu- 
nity of  Stebbins. 

Resklents  of  the  Yukon  River  drainage,  inckxling 
the  communities  of  Stebbins,  Scammon  Bay. 
Hooper  Bay,  and  Chevak. 

Resklents  of  ttie  Yukon-Nortfiem  Area. 


Residents  of  the  Norttiem  Area,  except  for  those 

domk^led  in  Unit  26-B. 
Residents  of  the  Kuskokwim  Area,  except  tfiose 

persons  reskling  on  the  United  States  military  in- 

staHatkin      tocated      on      Cape      Newenham, 

Sparevohn  USAFB,  and  Tatalina  USAFB. 
Residents    of    ttie    communities    of    Quinfiagak, 

Goodnews  Bay,  Kwethluk.  Eek,  Akiachak,  Akiak, 

and  Platinum. 
Residents  of  tfie  communities  of  Chevak.  Newtek. 

Tununak,  Toksook  Bay,   Nightmute.  Chefomak. 

Kipnuk,    Mekoryuk,     Kwigilhngok,     Kongigar^ak, 

Eek,  and  Tuntutuliak. 
Residents  of  the  Kuskokwim  Area,  except  those 

persons  reskling  on  ttie  United  States  military  In- 

stallatton      tocated      on      Cape      Newenham. 

Sparevohn  USAFB,  and  Tatalina  USAFB. 
Residents  within  20  mitos  of  the  coast  between  ttie 

westemmost  tip  of  the  Naskonant  Peninsula  and 

the  terminus  of  tfie  Ishowik  River  and  on  Nuntvak 

island. 

Residents  of  tfie  Nushagak  District  and  fresfiwater 
drainages  ftowing  into  tfie  district. 

Residents  of  tfie  Naknek  and  Kvichak  River  drain- 
ages. 

Resklents  of  tfie  Ikamna-Lake  Clark  drainage. 

Residents  of  the  Togiak  District,  freshwater  drain- 
age ftowing  into  the  district,  and  tfie  community 
of  Manokotak. 

Residents  of  tfie  Togiak  District. 

Residents  of  tfie  Bristol  Bay  Area. 

Residents  of  tfie  Aleutian  Islands  Area  and  ttie 
Pribitof  Islands. 

Ftesidents  of  the  Alaska  Peninsula  Area  and  ttie 
communities  of  Ivanof  Bay  and  PerryviHe. 

Residents  of  ttie  Alaska  Peninsula  Area. 

Reskjents  of  tfie  Chignik  Area. 


Residents  of  the  Kodiak  Island  Borough,  except 
tfiose  reskling  on  the  Kodiak  Coast  Guard  Base. 


Fish   other   ttian   steelhead 
rainbow  trout  and  salmon. 


and 


Residents  of  the  Kodiak  Area. 
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Area 


Ckwk  Inlet  Area 


Prince  William  Sound  Area: 

South-Westem  District  and  Green  Island 


^k}nt1  of  a  line  from  Porcupine  Point  to  Granite 
Point,  and  soutti  of  a  line  from  Point  Lowe  to 
Tongue  Point. 

Chitina  Subdistrict  of  tt>e  Upper  Ck)pper  River 
District. 

Glennallen  Sut)district  of  the  Upper  Copper  River 
District. 


Waters  of  the  Copper  River  between  National 
Park  Service  regulatory  markers  located  near 
the  nrwuth  of  Tanada  Creek,  and  in  Tanada 
Creek  between  Nattonal  Park  Servwe  regu- 
latory markers  identifying  the  open  waters  of 
the  creek. 

Prince  William  Sound  Area — remainder  

Yakutat  Area: 

Freshwater  upstream  from  the  temiinus  of 
streams  and  rivers  of  the  Yakutat  Area  from 
the  Doame  River  to  the  Tsiu  River. 

Freshwater  upstream  from  the  terminus  of 
streams  and  rivers  of  the  Yakutat  Area  from 
the  Doame  River  to  Point  Manby. 

Remainder  of  the  Yakutat  Area  


Southeastern  Alaska  Area: 

Dtstnct  1 — Sectk)n  1-E  in  waters  of  the  Naha 
River  and  Roosevelt  Lagoon. 

District  1— Sectwn  1-F  in  Boca  de  Quadra  in  wa- 
ters of  Sockeye  Creek  and  Hugh  Smith  Lake 
within  500  yards  of  the  tenninus  of  Sockeye 
Creek. 

District  2— North  of  the  latitude  of  the  northem- 
most  tip  of  Chasina  Point  and  west  of  a  line 
from  ttve  northern-most  tip  of  Cfiasina  Point  to 
the  eastern-most  tip  of  Grindall  Island  to  the 
eastern-most  tip  of  the  Kasaan  Peninsula. 

District  3— Sectton  3-A 

District  3— SectkKi  A  

District  3— Sectkxi  3-B  in  waters  east  of  a  line 
from  Point  IkJefonso  to  Tranquil  Point. 


District  3— Sectton  3-C   in  waters  of  Saricar 
Lakes. 


opGCtOS 


Fish  other  than  salmon,  Dolly 
Varden,  trout,  char,  grayling, 
and  buit>ot. 


Salmon 


Salmon 
Salmon 
Salmon 


Salmon 


Salmon 


Salmon 


Dolly  Varden,  steelhead  trout,  and 
smetL 


Dolly   Varden,   trout,    smelt   and 
eulachon. 

Salmon,  Dolly  Varden,  trout,  smelt 

and  eulachon. 
Salmon,  Dolly  Varden,  trout,  smelt 

and  eulachon. 


Salmon,  Dolly  Varden,  trout,  smelt 
and  eulachon. 


Salmon,  Dolly  Varden,  trout,  smelt 

and  eulachon. 

Halibut  and  bottomftsh  

Salmon,  Dolly  Varden,  trout,  smelt 

and  eulachon. 


SalnrKxi,  Dolly  Varden,  trout, 
and  eulachon. 


smelt 


Detenninatton 


Resklents  of  the  Cook  Inlet  Area. 


ReskJents  of  tfie  Southwestern  District  whtoh  is 
mainland  waters  from  the  outer  point  on  the  north 
shore  of  Granite  Bay  to  Cape  Fairfield,  and 
Knight  Island,  Chenega  Island,  Bainbridge  Island, 
Evans  Island,  EIrington  Island,  Latouche  Island 
and  adjacent  islands. 

Residents  of  the  villages  of  Tatitiek  and  Ellamar. 


Resklents  of  Chitina,  Cantwell,  Chistochina,  Copper 
Center,  Gakona,  Gulkana,  Mentasta  Lake,  and 
Tazlina. 

Residents  of  tfie  Prince  William  Sound  Area  and 
reskjents  of  Healy  Lake,  Dot  Lake,  Northway, 
Tanacross,  Tetlln,  Tok  and  those  individuals  liv- 
ing along  the  Alaska  Highway  from  the  Alaskan/ 
Canadian  border  to  Dot  Lake,  along  the  Tok  Cut- 
off from  Tok  to  Mentasta  Pass,  and  along  tfie 
Nabesna  Road. 

Residents  of  Mentasta  Lake  and  Dot  Lake. 


Resklents  of  tfie  Prince  William  Sound  Area. 

Residents  of  the  area  east  of  Yakutat  Bay,  includ- 
ing the  islands  within  Yakutat  Bay,  west  the  Situk 
River  drainage,  and  south  of  and  including  Knight 
Island. 

Resklents  of  the  area  east  of  Yakutat  Bay,  includ- 
ing the  islands  within  Yakutat  Bay,  west  of  the 
Situk  River  drainage,  and  south  of  and  including 
Knight  Island. 

Resklents  of  Souttieastem  Alaska  and  Yakutat 
Areas. 

Resklents  of  tfie  City  of  Saxman. 

Resklents  of  tfie  City  of  Saxman. 


Resklents  of  the  City  of  Kasaan  and  in  the  drain- 
age of  tfie  southeastern  shore  of  the  Kasaan  Pe- 
ninsula west  of  132°20'  W.  kxig.  and  east  of 
132°25'  W.  long. 

Residents  of  tfie  townsite  of  Hydaburg. 

Residents  of  Southeast  Area. 

Residents  of  tfie  City  of  Klawock  and  on  Prince  of 
Wales  Island  within  the  boundaries  of  tfie 
Klawock  Heenya  Corporation  land  holdings  as 
tftey  existed  in  January  1989,  and  those  resi- 
dents of  tfie  City  of  Craig  and  on  Prince  of  Wales 
Island  within  the  boundaries  of  the  Shan  Beet 
Corporatton  land  holdings  as  they  existed  in  Jan- 
uary 1989. 

Residents  of  the  City  of  Klawock  and  on  Prince  of 
Wales  Island  within  the  boundaries  of  tfie 
Klawock  Heenya  Corporatton  land  holdings  as 
tfiey  existed  in  January  1989,  and  those  resi- 
dents of  tfie  City  of  Craig  and  on  Prince  of  Wales 
Island  within  the  btoundaries  of  the  Shan  Seet 
Corporation  land  holdings  as  they  existed  In  Jan- 
uary 1989. 
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Area 


Species 


Determinatton 


District  5 — North  of  a  line  from  Point  Barrie  to 
Boulder  Point. 


District  9 — Sectton  9-A 


District  9 — Section  9-B  north  of  tfie  latitude  of 
Swain  Point. 


District  10 — West  of  a  line  from  Pinta  Point  to 
False  Point  Pybus. 


District  12 — South  of  a  line  from  Fisfiery  Point  to 
south  Passage  Point  and  north  of  tfie  latitude 
of  Point  Caution. 


District  13 — Section  13-A  south  of  the  latitude  of 
Cape  Edward. 

District  13 — Sectton  13-B  north  of  tfie  latitude  of 
Redfish  Cape. 

District  13— Section  13-C 


District  13 — Sectton  13-C  east  Qf  the  longitude  of 
Point  Elizabeth. 


District  14— Sectton  14-B  and  14-C 


Southeastem  Alaska  Area — Remainder 


Salmon,  Dolly  Varden,  trout,  smelt 
and  eulachon. 


Salmon,  Dolly  Varden,  trout,  smelt 
and  eulachon. 


Salmon,  Dolly  Varden,  trout,  smelt 
and  eulachon. 


Salmon,  Dolly  Varden,  trout,  smelt 
and  eulachon. 


Salmon,  Dolly  Varden,  trout,  smelt 
and  eulachon. 


Salmon,  Dolly  Varden,  trout,  smelt 
and  eulachon. 

Salmon,  Dolly  Varden,  trout,  smelt 
and  eulachon. 

Salmon,  Dolly  Varden,  trout,  smelt 
and  eulachon. 

Salmon,  Dolly  Varden,  trout,  smelt 
and  eulachon. 


Salmon.  Dolly  Varden,  trout,  smelt 
and  eulachion. 

Dolly    VanJen,    trout,    smelt   and 
eulachon. 


Residents  of  the  City  of  Kake  and  in  Kupreanof  Is- 
land drainages  emptying  into  Keku  Strait  south  of 
Point  White  and  north  of  the  Portage  Bay  boat 
harbor. 

Residents  of  tfie  City  of  Kake  and  in  Kupreanof  Is- 
land drainages  emptying  into  Keku  Strait  south  of 
Point  White  and  north  of  the  Portage  Bay  boat 
harbor. 

Residents  of  the  City  of  Kake  and  in  Kupreanof  Is- 
land drainages  emptying  into  Keku  Strait  south  of 
Point  White  and  north  of  the  Portage  Bay  boat 
hartxjr. 

Residents  of  the  City  of  Kake  and  In  Kuprearx>f  Is- 
land drainages  emptying  into  Keku  Strait  south  of 
Point  White  and  north  of  tfie  Portage  Bay  boat 
harbor. 

Residents  of  tfie  City  of  Angoon  and  atong  tfie 
westem  shore  of  Admiralty  Island  north  of  tfie 
latitude  of  Sand  Island,  south  of  tfie  latitude  of 
Thayer  Creek,  and  west  of  134"30'  W.  tong..  in- 
cluding Killisnoo  Island. 

Residents  of  the  City  and  Borough  of  Sitka  in  drain- 
ages whtoh  empty  into  Sectton  13-B  north  of  the 
latitude  of  Dorothy  Narrows. 

Residents  of  tfie  Ci^  and  Borough  of  Sitka  in  drain- 
ages whtoh  empty  into  Sectton  1 3-B  north  of  tfie 
latitude  of  Dorothy  Nanows 

Residents  of  tfie  City  and  Borough  of  Sitka  in  drain- 
ages whtoh  empty  into  Section  1 3-B  north  of  tfie 
latitude  of  Dorothy  Narrows. 

Resklents  of  tfie  City  of  Angoon  and  atong  tfie 
westem  shore  of  Admiralty  Island  north  of  tfie 
latitude  of  Sand  Island,  south  of  tfie  latitude  of 
Thayer  Creek,  and  west  of  134°30'  W.  lof^.,  in- 
cluding Killisnoo  Island. 

Resklents  of  the  City  of  Hoonah  and  in  Chtofiagof 
Island  drainages  on  the  eastern  shore  of  Port 
Fredertok  from  Gartina  Creek  to  Point  Sophia. 

Resklents  of  Southeastem  Alaska  and  Yakutat 
Area. 


Sutipart  D— Subsistence  Taking  of 
Fish  and  Wildiife 

3.  In  Subpart  D  of  36  CFR  part  242 
and  50  CFR  part  100  as  amended 
elsewhere  in  this  issue  of  the  Federal 

Register,  §§ .27  and 

.28  are  proposed  to  be 


revised  effective  March  1,  2002,  through 
February  28,  2003,  to  read  as  follows: 

S .27    Subsistence  taking  of  fish. 


(a)  Applicability.  (1)  Regulations  in 
this  section  apply  to  the  taking  of  fish 
or  their  parts  for  subsistence  uses. 

(2)  You  may  take  fish  for  subsistence 
uses  at  any  time  by  any  method  unless 
you  are  restricted  by  the  subsistence 
fishing  regulations  found  in  this  section. 
The  harvest  limit  specified  in  this 
section  for  a  subsistence  season  for  a 
species  and  the  State  harvest  limit  set 
for  a  State  season  for  the  same  species 
are  not  cumulative.  This  means  that  if 
you  have  taken  the  harvest  limit  for  a 
particular  species  imder  a  subsistence 
season  specified  in  this  section,  you 


may  not,  after  that,  take  any  additional 
fish  of  that  species  under  any  other 
harvest  limit  specified  for  a  State 
season. 

(b)  Definitions.  The  following 
definitions  shall  apply  to  all  regulations 
contained  in  this  section: 

ADF&G  means  the  Alaska  Department 
of  Fish  and  Game. 

Anchor  means  a  device  used  to  hold 
a  fishing  vessel  or  net  in  a  fixed  position 
relative  to  the  beach;  this  includes  using 
part  of  the  seine  or  lead,  a  ship'.s  anchor, 
or  being  secured  to  another  vessel  or  net 
that  is  anchored. 

Beach  seine  means  a  floating  net 
which  is  designed  to  surround  fish  and 
is  set  from  and  hauled  to  the  beach. 

Cast  net  means  a  circular  net  with  a 
mesh  size  of  no  more  than  1 V2  inches 
and  weights  attached  to  the  perimeter 
which,  when  thrown,  surroimds  the  fish 
and  closes  at  the  bottom  when  retrieved. 

Char  means  the  following  species: 
Arctic  char  (Salvelinus  alpinis);  lake 
trout  [Salvelinus  namaycush);  brook 
trout  [Salvelinus  fontinalis),  and  Dolly 
Varden  [Salvelinus  malma). 


Depth  of  net  means  the  perpendiciUar 
distance  between  cork  line  and  lead  line 
expressed  as  either  linear  units  of 
measure  or  as  a  niunber  of  meshes, 
including  all  of  the  web  of  which  the 
net  is  composed. 

Dip  net  means  a  bag-shaped  net 
supported  on  all  sides  by  a  rigid  frame; 
the  maximtun  straight-line  distance 
between  any  two  points  on  the  net 
frame,  as  measured  through  the  net 
opening,  may  not  exceed  5  feet;  the 
depth  of  the  bag  must  be  at  least  one- 
half  of  the  greatest  straight-line  distance, 
as  measured  through  the  net  opening; 
no  portion  of  the  bag  may  be 
constructed  of  webbing  that  exceeds  a 
stretched  measurement  of  4.5  inches; 
the  frame  must  be  attached  to  a  single 
rigid  handle  and  be  operated  by  hand. 

Drainage  means  all  of  the  waters 
comprising  a  watershed,  including 
tributary  rivers,  streams,  sloughs,  ponds, 
and  lakes,  which  contribute  to  the  water 
supply  of  the  watershed. 

Drift  gillnet  means  a  drifting  gillnet 
that  has  not  been  intentionally  staked. 
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anchored,  or  otherwise  fixed  in  one 
place. 

Fishwheel  means  a  fixed,  rotating 
device,  with  no  more  than  four  baskets 
on  a  single  axle,  for  catching  fish,  which 
is  driven  by  river  current  or  other 
means. 

Freshwater  of  streams  and  rivers 
means  the  line  at  which  freshwater  is 
separated  from  saltwater  at  the  mouth  of 
streams  and  rivers  by  a  line  drawn 
headland  to  headland  across  the  mouth 
as  the  waters  flow  into  the  sea. 

Fyke  net  means  a  fixed,  funneling 
(fyke)  device  used  to  entrap  fish. 

Gear  means  any  type  of  nshing 
apparatus. 

Gillnet  means  a  net  primarily 
designed  to  catch  fish  by  entanglement 
in  a  mesh  that  consists  of  a  single  sheet 
of  webbing  which  hangs  between  cork 
line  and  lead  line,  and  which  is  fished 
from  the  siuface  of  the  water. 

Groundfish  or  bottomfish  means  any 
marine  fish  except  halibut,  osmerids, 
herring  and  salmonids. 

Hand  purse  seine  means  a  floating  net 
which  is  designed  to  siuround  fish  and 
which  can  be  closed  at  the  bottom  by 
pursing  the  lead  line;  pursing  may  only 
be  done  by  hand  power,  and  a  free- 
running  line  through  one  or  more  rings 
attached  to  the  lead  line  is  not  allowed. 

Handline  means  a  hand-held  and 
operated  line,  with  one  or  more  hooks 
attached. 

Harvest  limit  means  the  maximima 
legal  take  per  person  or  designated 
group,  per  specified  time  period,  in  the 
area  in  which  the  person  is  fishing,  even 
if  part  or  all  of  the  fish  are  preserved. 
A  fish,  when  landed  and  killed  by 
means  of  rod  and  reel  becomes  part  of 
the  harvest  limit  of  the  person  originally 
hooking  it. 

Herring  pound  means  an  enclosure 
used  primarily  to  contain  live  herring 
over  extended  periods  of  time. 

Household  means  a  person  or  persons 
having  the  same  residence. 

Hung  measure  means  the  maximum 
length  of  the  cork  line  when  measured 
wet  or  dry  with  traction  applied  at  one 
end  only. 

Jigging  gear  means  a  line  or  lines  with 
lures  or  baited  hooks,  drawn  through 
the  water  by  band,  and  which  are 
operated  during  periods  of  ice  cover 
from  holes  cut  in  the  ice,  or  from  shore 
ice  and  which  are  drawn  through  the 
water  by  hand. 

Lead  means  either  a  length  of  net 
employed  for  guiding  fish  into  a  seine, 
set  gillnet,  or  other  length  of  net,  or  a 
length  of  fencing  employed  for  guiding 
fish  into  a  fishwheel,  fyke  net,  or  dip 
net. 

Legal  limit  of  fishing  gear  means  the 
maximum  aggregate  of  a  single  type  of 


fishing  gear  permitted  to  be  used  by  one 
individued  or  boat,  or  combination  of 
boats  in  any  particular  regulatory  area, 
district,  or  section. 

Long  line  means  either  a  stationary, 
buoyed,  or  anchored  line,  or  a  floating, 
fr^e-drifting  line  with  lures  or  baited 
hooks  attached. 

Mechanical  jigging  machine  means  a 
mechanical  device  with  line  and  hooks 
used  to  jig  for  halibut  and  bottomfish, 
but  does  not  include  hand  gurdies  or 
rods  with  reels. 

Mile  means  a  nautical  mile  when  used 
in  reference  to  marine  waters  or  a 
statute  mile  when  used  in  reference  to 
&«sh  water. 

Possession  limit  means  the  maximum 
number  of  fish  a  person  or  designated 
group  may  have  in  possession  if  the  fish 
have  not  been  canned,  salted,  frozen, 
smoked,  dried,  or  otherwise  preserved 
so  as  to  be  fit  for  human  consumption 
after  a  15-day  period. 

Pot  means  a  portable  structure 
designed  and  constructed  to  captxire  and 
retain  live  fish  and  shellfish  in  the 
water. 

Purse  seine  means  a  floating  net 
which  is  designed  to  surround  fish  and 
which  can  be  closed  at  the  bottom  by 
means  of  a  free-running  line  through 
one  or  more  rings  attached  to  the  lead 
line. 

Rockfish  means  all  species  of  the 
genus  Sebastes. 

Rod  and  reel  means  either  a  device 
upon  which  a  line  is  stored  on  a  fixed 
or  revolving  spool  and  is  deployed 
through  guides  mounted  on  a  flexible 
pole,  or  a  line  that  is  attached  to  a  pole. 
In  either  case,  bait  or  an  artificial  fly  or 
lure  is  used  as  terminal  tackle.  This 
definition  does  not  include  the  use  of 
rod  and  reel  gear  for  snagging. 

Salmon  means  the  following  species: 
pink  salmon  (Oncorhynchus  gorhuscha); 
sockeye  salmon  (Oncor/iync/ius  nerka); 
chinook  salmon  {Oncorhynchus 
tshawytscha);  coho  salmon 
[Oncorhynchus  kisutch);  and  chum 
salmon  [Oncorhynchus  keta). 

Salmon  stream  means  any  stream 
used  by  salmon  for  spawning,  rearing, 
or  for  fraveling  to  a  spawning  or  rearing 
area. 

Set  gillnet  means  a  gillnet  that  has 
been  intentionally  set,  staked,  anchored, 
or  otherwise  fixed. 

Spear  means  a  shaft  with  a  sharp 
point  or  fork-like  implement  attached  to 
one  end  which  is  used  to  thrust  through 
the  water  to  impale  or  retrieve  fish  and 
which  is  operated  by  hand. 

Stretched  measure  means  the  average 
length  of  any  series  of  10  consecutive 
meshes  measured  from  inside  the  first 
knot  and  including  the  last  knot  when 
wet;  the  10  meshes,  when  being 


measured,  shall  be  an  integral  part  of 
the  net,  as  hung,  and  measiu^d 
perpendicular  to  the  selvages; 
measurements  shall  be  made  by  means 
of  a  metal  tape  measure  while  the  10 
meshes  being  measured  are  suspended 
vertically  from  a  single  peg  or  nail, 
under  5-pound  weight. 

Subsistence  fishing  permit  means  a 
permit  Issued  by  the  Alaska  Department 
of  Fish  and  Game,  unless  specifically 
identified  otherwise. 

To  operate  fishing  gear  means  any  of 
the  following:  to  deploy  gear  in  the 
water;  to  remove  gear  from  the  water;  to 
remove  fish  or  shellfish  from  the  gear 
during  an  open  season  or  period;  or  to 
possess  a  gillnet  containing  fish  during 
an  open  fishing  period,  except  that  a 
gillnet  which  is  completely  clear  of  the 
water  is  not  considered  to  be  operating 
for  the  purposes  of  minimum  distance 
requirement. 

Trawl  means  a  bag-shaped  net  towed 
through  the  water  to  capture  fish  or 
shellfish,  and  includes  beam,  otter,  or 
pelagic  trawl. 

Troll  gear  means  a  power  gxu"dy  troll 
gear  consisting  of  a  line  or  lines  with 
lures  or  baited  hooks  which  are  drawn 
through  the  water  by  a  power  giirdy; 
hand  troll  gear  consisting  of  a  line  or 
lin^s  with  lures  or  baited  hooks  which 
are  drawn  through  the  water  from  a 
vessel  by  hand  trolling,  strip  fishing,  or 
other  types  of  trolling,  and  which  are 
retrieved  by  hand  power  or  hand- 
powered  crank  and  not  by  any  type  of 
electrical,  hydraulic,  mechanicsd,  or 
other  assisting  device  or  attachment;  or 
dmglebar  troll  gear  consisting  of  one  or 
more  lines,  retrieved  and  set  with  a  troll 
gurdy  or  hand  troll  gurdy,  with  a 
terminally  attached  weight  from  which 
one  or  more  leaders  with  one  or  more 
lures  or  baited  hooks  are  pulled  through 
the  water  while  a  vessel  is  making  way. 

Trout  means  the  following  species: 
cutthroat  trout  (Oncor/iync/ius  clarki) 
and  rainbow  trout  or  steelhead  trout 
[Oncorhynchus  mykiss). 

(c)  Methods,  means,  and  general 
restrictions.  (1)  Unless  otherwise 
specified  in  this  section  or  under  terms 
of  a  required  subsistence  fishing  permit 
(as  may  be  modified  by  this  section), 
you  may  use  the  following  legal  types  of 
gear  for  subsistence  fishing: 

(i)  A  set  gillnet; 

(ii)  A  drift  gillnet: 

(iil)  A  purse  seine; 

(iv)  A  hand  purse  seine; 

(v)  A  beach  seine; 

(vl)  Troll  gear; 

(vll)  A  fish  wheel; 

(vlli)  A  trawl; 

(ix)  A  pot; 

(x)  A  longUne; 

(xi)  A  fyke  net; 
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(xii)  A  lead; 

(xili)  A  herring  pound; 

(xiv)  A  dip  net; 

(xv)  Jigging  gear; 

(xvi)  A  mechanical  jigging  machine; 

(xvii)  A  handline; 

(xviii)  A  cast  net; 

(xix)  A  rod  and  reel;  and 

(xx)  A  spear. 

(2)  You  must  include  an  escape 
mechanism  on  all  pots  used  to  take  fish 
or  shellfish.  The  escape  mechanisms  are 
as  follows: 

(i)  A  sidewall,  which  may  include  the 
tiuinel,  of  all  shellfish  and  bottomfish 
pots  must  contain  an  opening  equal  to 
or  exceeding  18  inches  in  length,  except 
that  in  shrimp  pots  the  opening  must  be 
a  minimum  of  6  inches  in  length.  The 
opening  must  be  laced,  sewn,  or  seciued 
together  by  a  single  length  of  untreated, 
100  percent  cotton  twine,  no  larger  than 
30  thread.  The  cotton  twine  may  be 
knotted  at  each  end  only.  The  opening 
must  be  within  6  inches  of  the  bottom 
of  the  pot  and  must  be  parallel  with  it. 
The  cotton  twine  may  not  be  tied  or 
looped  aroimd  the  web  bars.  Dungeness 
crab  pots  may  have  the  pot  lid  tie-down 
straps  secured  to  the  pot  at  one  end  by 
a  single  loop  of  untreated,  100  percent 
cotton  twine  no  larger  than  60  thread,  or 
the  pot  lid  must  be  secured  so  that, 
when  the  twine  degrades,  the  lid  vtrill  no 
longer  be  securely  closed; 

(ii)  All  king  crab.  Tanner  crab, 
shrimp,  miscellaneous  shellfish  and 
bottomfish  pots  may,  instead  of 
complying  with  paragraph  (c)(2)(i)  of 
this  section,  satisfy  the  following:  a 
sidewall,  which  may  include  the  tunnel, 
must  contain  an  opening  at  least  18 
Inches  in  length,  except  that  shrimp 
pots  must  contain  an  opening  at  least  6 
inches  in  length.  The  opening  must  be 
laced,  sewn,  or  secured  together  by  a 
single  length  of  treated  or  untreated 
twine,  no  larger  than  36  thread.  A 
galvanic  timed  release  device,  designed 
to  release  in  no  more  than  30  days  in 
salt  water,  must  be  integral  to  the  length 
of  twine  so  that,  when  the  device 
releases,  the  twine  will  no  longer  secure 
or  obstruct  the  opening  of  the  pot.  The 
twine  may  be  knotted  only  at  each  end 
and  at  the  attachment  points  on  the 
galvanic  timed  release  device.  The 
opening  must  be  within  6  inches  of  the 
bottom  of  the  pot  and  must  be  parallel 
with  it.  The  twine  may  not  be  tied  or 
looped  aroiind  the  web  bars. 

(3)  For  subsistence  fishing  for  salmon, 
you  may  not  use  a  gillnet  exceeding  50 
fathoms  in  length,  unless  otherwise 
specified  in  this  section.  The  gillnet  web 
must  contain  at  least  30  filaments  of 
equal  diameter  or  at  least  6  filaments, 
each  of  which  must  be  at  least  0.20 
millimeter  in  diameter. 


(4)  Except  as  otherwise  provided  for 
in  this  section,  you  may  not  obstruct 
more  than  one-half  the  width  of  any 
stream  with  any  gear  used  to  take  fish 
for  subsistence  uses. 

(5)  You  may  not  use  live  non- 
indigenous  fish  as  bait. 

(6)  You  must  have  your  first  initial, 
last  name,  and  address  plainly  and 
legibly  inscribed  on  the  side  of  your 
fishwheel  facing  midstream  of  the  river. 

(7)  You  may  use  kegs  or  buoys  of  any 
color  but  red  on  any  permitted  gear. 

(8)  You  must  have  your  first  Initial, 
last  name,  and  address  plainly  and 
legibly  inscribed  on  each  keg,  buoy, 
stakes  attached  to  gillnets,  stakes 
identifying  gear  fished  under  the  ice, 
and  any  other  unattended  fishing  gear 
which  you  use  to  take  fish  for 
subsistence  uses. 

(9)  You  may  not  use  explosives  or 
chemicals  to  take  fish  for  subsistence 
uses. 

(10)  You  may  not  take  fish  for 
subsistence  uses  within  300  feet  of  any 
dam,  fish  ladder,  weir,  culvert  or  other 
artificial  obstruction,  unless  otherwise 
indicated. 

(11)  The  limited  exchange  for  cash  of 
subsistence-harvested  fish,  thefr  parts, 
or  their  eggs,  legally  taken  under 
Federal  subsistence  management 
regulations  to  support  personal  and 
family  needs  is  permitted  as  customary 
trade,  so  long  as  it  does  not  constitute 

a  significant  commercial  enterprise.  The 
Board  may  recognize  regional 
differences  and  define  customary  trade 
differently  for  separate  regions  of  the 
State. 

(12)  Individuals,  businesses,  or 
organizations  may  not  purchase 
subsistence-taken  fish,  thefr  parts,  or 
thefr  eggs  for  use  in,  or  resale  to,  a 
significant  commercial  entwprise. 

(13)  Individuals,  businesses,  or 
organizations  may  not  receive  through 
barter  subsistence-taken  fish,  their  parts 
or  thefr  eggs  for  use  in,  or  resale  to,  a 
significant  commercial  enterprise. 

(14)  Except  as  provided  elsewhere  in 
this  section,  you  may  not  take  rainbow 
trout  or  steelhead  trout. 

(15)  You  may  not  use  as  bait  for 
commercial  or  sport  fishing  purposes 
fish  taken  for  subsistence  use  or  under 
subsistence  regiUations  in  this  part. 

(16)  You  may  not  acciimulate  harvest 
limits  authorized  in  this  section  or 

§ .28  with  harvest  limits 

authorized  under  State  regidatlons. 

(17)  Unless  specified  otherwise  in  this 
section,  you  may  use  a  rod  and  reel  to 
take  fish  without  a  subsistence  fishing 
permit.  Harvest  limits  applicable  to  the 
use  of  a  rod  and  reel  to  taike  fish  for 
subsistence  uses  shall  be  as  follows: 


(i)  If  you  are  required  to  obtain  a 
subsistence  fishing  permit  for  an  area, 
that  permit  is  required  to  take  fish  for 
subsistence  uses  with  rod  and  reel  in 
that  area.  The  harvest  and  possession 
limits  for  taking  fish  with  a  rod  and  reel 
in  those  areas  are  the  same  as  indicated 
on  the  permit  Issued  for  subsistence 
fishli^  with  other  gear  types; 

(11)  Except  as  otherwise  provided  for 
in  this  section,  if  you  are  not  reqiilred 
to  obtain  a  subsistence  fishing  permit 
for  an  area,  the  harvest  and  possession 
limits  for  taking  fish  for  subsistence 
uses  with  a  rod  and  reel  is  the  same  as 
for  taking  fish  imder  State  of  Alaska 
subsistence  fishing  regulations  in  those 
same  areas.  If  the  State  does  not  have  a 
specific  subsistence  season  for  that 
particular  species,  the  limit  shall  be  the 
same  as  for  taking  fish  under  State  of 
Alaska  sport  fishing  regulations. 

(18)  Unless  restricted  in  this  section, 
or  imless  restricted  imder  the  terms  of 
a  subsistence  fishing  permit,  you  may 
take  fish  for  subsistence  uses  at  any 
time. 

(19)  You  may  not  Intentionally  waste 
or  destroy  any  subsistence-caught  fish 
or  shellfish;  however,  you  may  use  for 
bait  or  other  purposes,  whitefish, 
herring,  and  species  for  which  bag 
limits,  seasons,  or  other  regulatory 
methods  and  means  are  not  provided  in 
this  section,  as  well  as  the  head,  tail, 
fins,  and  viscera  of  legally-taken 
subsistence  fish. 

(d)  Fishing  by  designated  harvest 
permit.  (1)  Any  species  of  fish  that  may 
be  taken  by  subsistence  fishing  imder 
this  part  may  be  taken  under  a 
designated  harvest  permit. 

(2j  If  you  are  a  Federally-qualified 
subsistence  user,  you  (beneficiary)  may 
designate  another  Federally-qualified 
subsistence  user  to  take  fish  on  your 
behalf.  The  designated  fisherman  must 
obtain  a  designated  harvest  permit  prior 
to  attempting  to  harvest  fish  and  must 
return  a  completed  harvest  report.  The 
designated  fisherman  may  fish  for  any 
niunber  of  beneficiaries  but  may  have 
no  more  than  two  harvest  limits  in  his/ 
her  possession  at  any  one  time. 

(3 J  The  designated  fisherman  must 
have  in  possession  a  valid  designated 
fishing  permit  when  taking,  attempting 
to  take,  or  transporting  fish  taken  under 
this  section,  on  behalf  of  a  beneficiary. 

(4)  The  designated  fisherman  may  not 
fish  with  more  than  one  legal  limit  of 
gear. 

(5)  You  may  not  designate  more  than 
one  person  to  take  or  attempt  to  take 
fish  on  your  behalf  at  one  time.  You 
may  not  personally  take  or  attempt  to 
take  fish  at  the  same  time  that  a 
designated  fisherman  is  taking  or 
attempting  to  take  fish  on  your  behalf. 
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(e)  Fishing  permits  and  reports.  (1) 
You  may  take  salmon  only  under  the 
author!^  of  a  subsistence  fishing 
permit,  unless  a  permit  is  specifically 
not  required  in  a  particular  area  by  the 
subsistence  regulations  in  this  part,  or 
imless  you  are  retaining  salmon  from 
your  commercial  catch  consistent  with 
paragraph  (f)  of  this  section. 

(2)  The  U.S.  Fish  and  Wildlife 
Service,  Office  of  Subsistence 
Management  may  issue  a  permit  to 
harvest  fish  for  a  qualifying  cultiiral/ 
educational  program  to  an  organization 
that  has  been  granted  a  Federal 
subsistence  permit  for  a  similar  event 
within  the  previous  5  years.  A 
qualifying  program  must  have 
instructors,  enrolled  students,  minimnin 
attendance  requirements,  and  standards 
for  successful  completion  of  the  course. 
Applications  must  be  submitted  to  the 
Office  of  Subsistence  Management  60 
days  prior  to  the  earliest  desired  date  of 
harvest.  Permits  will  be  issued  for  no 
more  than  25  fish  per  culture/education 
camp.  Appeal  of  a  rejected  request  can 
be  made  to  the  Federal  Subsistence 
Board.  Application  for  an  initial  permit 
for  a  qualifying  cultural/educational 
program,  for  a  permit  when  the 
circumstances  have  changed 
significantly,  when  no  permit  has  been 
issued  within  the  previous  5  years,  or 
when  there  is  a  request  for  harvest  in 
excess  of  that  provided  in  this 
paragraph  (e)(2),  will  be  considered  by 
the  Federal  Subsistence  Board. 

(3)  If  a  subsistence  fishing  permit  is 
required  by  this  section,  the  following 
permit  conditions  apply  unless 
otherwise  specified  in  this  section: 

(i)  You  may  not  take  more  fish  for 
subsistence  use  than  the  limits  set  out 
in  the  permit; 

(ii)  You  must  obtain  the  permit  prior 
to  fishing; 

(iii)  You  must  have  the  {>ermit  in  your 
possession  and  readily  available  for 
inspection  while  fishing  or  transporting 
subsistence-taken  fish; 

(iv)  If  specified  on  the  permit,  you 
shall  keep  accurate  daily  records  of  the 
catch,  showing  the  number  of  fish  taken 
by  species,  location  and  date  of  catch, 
and  other  such  information  as  may  be 
required  for  management  or 
conservation  purposes;  and 

(v)  If  the  retmn  of  catch  information 
necessary  for  management  and 
conservation  purposes  is  required  by  a 
fishing  permit  and  you  fail  to  comply 
with  such  reporting  requirements,  you 
are  ineligible  to  receive  a  subsistence 
permit  for  that  activity  during  the 
following  calendar  year,  unless  you 
demonstrate  that  feilure  to  report  was 
due  to  loss  in  the  mail,  accident. 


sickness,  or  other  luiavoidable 
circumstances. 

(f)  Relation  to  commercial  fishing 
activities.  (1)  If  you  are  a  Federally- 
qualified  subsistence  user  who  also 
commercial  fishes,  you  may  retain  fish 
for  subsistence  purposes  from  your 
lawfully-taken  commercial  catch. 

(2)  When  participating  in  a 
commercial  and  subsistence  fishery  at 
the  same  time,  you  may  not  use  an 
amount  of  combined  fishing  gear  in 
excess  of  that  allowed  under  the 
appropriate  commercial  fishing 
regulations. 

(g)  You  may  not  possess,  transport, 
give,  receive,  or  barter  subsistence-taken 
fish  or  their  parts  which  have  been 
taken  contrary  to  Federal  law  or 
regulation  or  State  law  or  regulation 
(unless  superseded  by  regulations  in 
this  part). 

(h)  [Reserved] 

(i)  Fishery  management  area 
restrictions.  (1)  Kotzebue  Area.  The 
Kotzebue  Area  includes  all  waters  of 
Alaska  between  the  latitude  of  the 
westernmost  tip  of  Point  Hope  and  the 
latitude  of  the  westernmost  tip  of  Cape 
Prince  of  Wales,  including  those  waters 
draining  into  the  Chukchi  Sea. 

(i)  You  may  take  fish  for  subsistence 
purposes  without  a  permit. 

(ii)  You  may  take  salmon  only  by 
gillnets,  beach  seines,  or  a  rod  and  reel. 

(iii)  In  the  Kotzebue  District,  you  may 
take  sheefish  with  gillnets  that  are  not 
more  than  50  fathoms  in  length,  nor 
more  than  12  meshes  in  depth,  nor  have 
a  mesh  size  larger  than  7  inches. 

(iv)  You  may  not  obstruct  more  than 
one-half  the  width  of  a  stream  with  any 
gear  used  to  take  fish  for  subsistence 
uses,  except  fi-om  May  15  to  Jime  30  and 
August  15  to  October  31  when  taking 
whitefish  or  pike  in  steams,  creeks,  or 
sloughs  within  the  Selawik  and  Kobuk 
River  drainages.  Only  gillnets  60  feet  or 
less  in  length  with  a  mesh  size  fitim  2V2 
to  4'/!  inches  may  be  used.  You  must 
check  your  net  at  least  once  in  every  24- 
hoxit  period. 

(2)  Norton  Sound-Port  Clarence  Area. 
The  Norton  Soimd-Port  Clarence  Area 
includes  all  waters  of  Alaska  between 
the  latitude  of  the  westernmost  tip  of 
Cape  Prince  of  Wales  and  the  latitude  of 
Canal  Point  light,  including  those 
waters  of  Alaska  surrounding  St. 
Lawrence  Island  and  those  waters 
draining  into  the  Bering  Sea. 

(i)  In  the  Port  Clarence  District,  you 
may  take  fish  at  any  time  except  as 
specified  by  emergency  regulation. 

(ii)  In  the  Norton  Sound  District,  you 
may  take  fish  at  any  time  except  as 
follows: 

(A)  In  Subdistricts  2  through  6,  if  you 
are  a  commercial  fishermen,  you  may 


not  fish  for  subsistence  purposes  during 
the  weekly  closings  of  the  commercial 
salmon  fishing  season,  except  that  from 
July  15  through  August  1,  you  may  take 
salmon  for  subsistence  purposes  7  days 
per  week  in  the  Unalakleet  and 
Shaktoolik  River  drainages  with  gillnets 
which  have  a  mesh  size  that  does  not 
exceed  4V2  inches,  and  with  beach 
seines; 

(B)  In  the  Unalakleet  River  from  June 
1  through  July  15,  you  may  take  salmon 
only  from  8:00  a.m.  Monday  until  8:00 
p.m.  Saturday; 

(C)  In  Subdistricts  1-3,  you  may  take 
salmon  other  than  chum  salmon  by 
beach  seine  during  periods  established 
by  emergency  regulations. 

(iii)  You  may  take  salmon  only  by 
gillnets,  beach  seines,  fishwheel,  or  a 
rod  and  reel. 

(iv)  You  may  take  fish  other  than 
salmon  by  set  gillnet,  drift  gillnet,  beach 
seine,  fish  wheel,  pot,  long  line,  fyke 
net,  jigging  gear,  spear,  lead,  or  a  rod 
and  reel. 

(v)  In  the  Unalakleet  River  from  Jime 
1  through  July  15,  you  may  not  operate 
more  than  25  fathoms  of  gillnet  in  the 
aggregate  nor  may  you  operate  an 
unanchored  fishing  net. 

(vi)  You  may  take  fish  for  subsistence 
purposes  without  a  subsistence  fishing 
permit  except  that  a  subsistence  fishing 
permit  is  required  in  the  Norton  Soimd 
District  for  net  fishing  in  all  waters  fitim 
Cape  Douglas  to  Rocky  Point. 

(vii)  Only  one  subsistence  fishing 
permit  will  be  issued  to  each  household 
per  year. 

(3)  Yukon-Northern  Area.  The  Yukon- 
Northern  Area  includes  all  waters  of 
Alaska  between  the  latitude  of  Canal 
Point  Light  and  the  latitude  of  the 
westernmost  point  of  the  Naskonat 
Peninsula,  including  those  waters 
draining  into  the  Bering  Sea,  and  all 
waters  of  Alaska  north  of  the  latitude  of 
the  westernmost  tip  of  Point  Hope  and 
west  of  141°  W.  long.,  including  those 
waters  draining  into  the  Arctic  Ocean 
and  the  Chukchi  Sea. 

(i)  Unless  otherwise  restricted  in  this 
section,  you  may  take  fish  in  the  Yukon- 
Northern  Area  at  any  time. 

(ii)  In  the  following  locations,  you 
may  take  sahnon  only  during  the  open 
weekly  fishing  periods  of  the 
commercial  salmon  fishing  season  and 
may  not  take  them  for  24  hours  before 
the  opening  of  the  commercial  salmon 
fishing  season: 

(A)  In  District  4,  excluding  the 
Koyukuk  River  drainage; 

(B)  In  Subdistricts  4-B  and  4-C  from 
June  15  through  September  30,  salmon 
may  be  taken  from  6:00  p.m.  Simday 
imtil  6:00  p.m.  Tuesday  and  from  6:00 
p.m.  Wednesday  imtil  6:00  p.m.  Friday; 
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(C)  In  District  6,  excluding  the 
Kantishna  River  drainage,  salmon  may 
be  taken  from  6:00  p.m.  Friday  until 
6:00  p.m.  Wednesday. 

(iii)  Diuing  any  commercial  salmon 
fishing  season  closiu«  of  greater  than 
five  days  in  diu'ation,  you  may  not  take 
salmon  during  the  following  periods  in 
the  following  districts: 

(A)  In  District  4,  excluding  the 
Ko3aikuk  River  drainage,  salmon  may 
not  be  taken  from  6:00  p.m.  Friday  imtil 
6:00  p.m.  Simday; 

(B)  In  District  5,  excluding  the  Tozitna 
River  drainage  and  Subdistrict  5-D, 
salmon  may  not  be  taken  from  6:00  p.m. 
Sunday  imtil  6:00  p.m.  Tuesday. 

(iv)  Except  as  provided  in  this  section, 
and  except  as  may  be  provided  by  the 
terms  of  a  subsistence  fishing  permit, 
you  may  take  fish  other  than  salmon  at 
any  time. 

(v)  In  Districts  1,  2,  3,  and  Subdistrict 
4-A,  excluding  the  Koyukuk  and  Innoko 
River  drainages,  you  may  not  take 
salmon  for  subsistence  purposes  during 
the  24  hours  immediately  before  the 
opening  of  the  commercial  salmon 
fishing  season. 

(vi)  In  Districts  1,  2,  and  3: 

(A)  After  the  opening  of  the 
commercial  salmon  fishing  season 
through  July  15,  you  may  not  take 
salmon  for  subsistence  for  18  hours 
immediately  before,  during,  and  for  12 
hours  after  each  commercial  salmon 
fishing  period; 

(B)  After  July  15,  you  may  not  take 
salmon  for  subsistence  for  12  hours 
inunediately  before,  during,  and  for  12 
hours  after  each  commercial  salmon 
fishing  period. 

(vii)  In  Subdistrict  4-A  after  the 
opening  of  the  commercial  salmon 
fishing  season,  you  may  not  take  salmon 
for  subsistence  for  12  hoius 
immediately  before,  during,  and  for  12 
hours  after  each  commercial  salmon 
fishing  period;  however,  you  may  take 
king  salmon  during  the  commercial 
fishing  season,  with  drift  gillnet  gear 
only,  from  6:00  p.m.  Sunday  until  6:00 
p.m.  Tuesday  and  from  6:00  p.m. 
Wednesday  until  6:00  p.m.  Friday. 

(viii)  In  the  upper  Yukon  River 
drainage,  you  may  not  subsistence  fish, 
except  for  whitefish  and  suckers,  in 
Birch  Creek  and  waters  within  500  feet 
of  its  mouth. 

(ix)  You  may  not  subsistence  fish  in 
the  following  drainages  located  north  of 
the  main  Yukon  River: 

(A)  Kanuti  River  upstream  from  a 
point  5  miles  downstream  of  the  State 
highway  crossing; 

(B)  Bonanza  Creek; 

(C)  Jim  River  including  F*rospect  and 
Douglas  Creeks;  and 


(D)  North  Fork  of  the  Chandalar  River 
system  upstream  bova  the  mouth  of 
Quartz  Creek. 

(x)  You  may  not  subsistence  fish  in 
the  Delta  River. 

(xi)  You  may  not  subsistence  fish  in 
the  following  rivers  and  creeks  and 
within  500  feet  of  their  mouths:  Big  Salt 
River,  Hess  Creek,  and  Beaver  Creek. 

(xiii  You  may  not  subsistence  fish  in 
the  Deadman,  Jan,  Fielding,  and  Two- 
Mile  Lakes. 

(xiii)  You  may  not  subsistence  fish  in 
the  Toklat  River  drainage  from  August 
15  through  May  15. 

(xiv)  You  may  take  salmon  only  by 
gillnet,  beach  seine,  fish  wheel,  or  rod 
and  reel,  subject  to  the  restrictions  set 
forth  in  this  section. 

(xv)  In  District  4,  if  you  are  a 
commercial  fisherman,  you  may  not 
take  salmon  for  subsistence  purposes 
during  the  commercial  salmon  fishing 
season  using  gillnets  with  mesh  larger 
than  six-inches  after  a  date  specified  by 
ADF&G  emergency  order  issued 
between  July  10  and  July  31. 

(xvi)  In  Districts  4,  5,  and  6,  you  may 
not  take  salmon  for  subsistence 
purposes  by  drift  gillnets,  except  as 
follows: 

(A)  In  Subdistrict  4-A  upstream  from 
the  mouth  of  Stink  Creek,  you  may  take 
king  salmon  by  drift  gillnets  less  than 
150  feet  in  length  from  June  10  through 
July  14,  and  chum  salmon  by  drift 
gillnets  after  August  2; 

(B)  In  Subdistrict  4-A  downstream 
bom  the  mouth  of  Stink  Creek,  you  may 
take  king  salmon  by  drift  gillnets  less 
than  150  feet  in  length  from  June  10 
through  July  14. 

(xvii)  Unless  otherwise  specified  in 
this  section,  you  may  take  fish  other 
than  salmon  and  halibut  by  set  gillnet, 
drift  gillnet,  beach  seine,  fish  wheel, 
long  line,  fyke  net,  dip  net,  jigging  gear, 
spear,  lead,  or  rod  and  reel,  subject  to 
the  following  restrictions,  which  also 
apply  to  subsistence  salmon  fishing: 

(A)  Ihiring  the  open  weekly  fishmg 
periods  of  the  commercial  salmon 
fishing  season,  if  you  are  a  commercial 
fisherman,  you  may  not  operate  more 
than  one  type  of  gear  at  a  time,  for 
commercial,  personal  use,  and 
subsistence  purposes; 

(B)  You  may  not  use  an  aggregate 
length  of  set  gillnet  in  excess  of  150 
fathoms  and  each  drift  gillnet  may  not 
exceed  50  fathoms  in  length; 

(C)  In  Districts  4,5,  and  6,  you  may 
not  set  subsistence  fishing  gear  within 
200  feet  of  other  operating  commercial, 
personal  use,  or  subsistence  fishing  gear 
except  that,  at  the  site  approximately  1 
mile  upstream  from  Ruby  on  the  south 
bank  of  the  Yukon  River  between 
ADF&G  regulatory  markers  containing 


the  area  known  locally  as  the  "Slide," 
you  may  set  subsistence  fishing  gear 
within  200  feet  of  other  operating 
commercial  or  subsistence  fishing  gear 
and  in  District  4,  from  Old  Paradise 
Village  upstream  to  a  point  4  miles 
upstream  from  Anvik,  there  is  no 
minimum  distance  requirement  between 
fish  wheels; 

(D)  During  the  commercial  salmon 
fishing  season,  within  the  Yukon  River 
and  the  Tanana  River  below  the 
confluence  of  the  Wood  River,  you  may 
use  drift  gillnets  and  fish  wheels  only 
during  open  subsistence  salmon  fishing 
periods. 

(xviii)  In  District  4,  from  September 
21  through  May  15,  you  may  use  jigging 
gear  from  shore  ice. 

(xix)  You  must  possess  a  subsistence 
fishing  permit  for  the  following 
locations: 

(A)  For  the  Yukon  River  drainage 
from  the  mouth  of  Hess  Creek  to  the 
mouth  of  the  Dall  River; 

(B)  For  the  Yukon  River  drainage  fit>m 
the  upstream  mouth  of  22  Mile  Slough 
to  the  U.S.-Canada  border; 

(C)  For  whitefish  and  suckers  in  Birch 
Creek  upstream  fttim  the  Steese  ~ 
Highway  bridge  at  Mile  140; 

(D)  Only  for  salmon  in  the  Tanana 
River  drainage  above  the  mouth  of  the 
Wood  River. 

(xx)  Only  one  subsistence  fishing 
permit  will  be  issued  to  each  household 
per  year. 

(xxi)  In  Districts  1,  2,  and  3,  you  may 
not  possess  king  salmon  taken  for 
subsistence  purposes  unless  the  dorsal 
fin  has  been  removed  immediately  after 
landing. 

(xxii)  In  the  Yukon  River  drainage, 
Chinook  (king)  salmon  are  to  be  used 
primarily  for  human  consumption  and 
not  specifically  targeted  for  dog  food, 
except  that  whole  fish  unfit  for  human 
consumption  (due  to  disease, 
deterioration,  deformities),  scraps,  and 
small  fish  (jack  kings  16  inches  or  less) 
may  be  fed  to  dogs. 

(4)  Kuskokwim  Area.  The  KuskolcMrim 
Area  consists  of  all  waters  of  Alaska 
between  the  latitude  of  the  westernmost 
point  of  Naskonat  Peninsula  and  the 
latitude  of  the  southernmost  tip  of  Cape 
Newenham,  including  the  waters  of 
Alaska  surroimding  Nunivak  and  St. 
Matthew  Islands  and  those  waters 
draining  into  the  Bering  Sea. 

(i)  Unless  otherwise  restricted  in  this 
section,  you  may  take  fish  in  the 
Kuskokwim  Area  at  any  time  without  a 
subsistence  fishing  permit. 

(ii)  In  District  1  and  in  those  waters 
of  the  Kuskokwim  River  between 
Districts  1  and  2,  excluding  the 
Kuskokuak  Slough,  you  may  not  take 
salmon  for  16  hours  before,  during,  and 
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for  6  hours  after,  each  open  commercial 
salmon  fishing  period  for  District  1. 

(iii)  In  District  1 ,  Kuskokuak  Slough 
only  from  June  1  through  July  31,  you 
may  not  take  salmon  for  16  hours  before 
and  during  each  open  commercial 
salmon  fishing  period  in  the  district. 

(iv)  In  Districts  4  and  5,  bom  June  1 
through  September  8,  you  may  not  take 
salmon  for  16  hours  before,  during,  and 
6  hours  after  each  open  commercial 
salmon  fishing  period  in  each  district. 

(v)  In  District  2,  and  anywhere  in 
tributaries  that  flow  into  die 
Kuskokwim  River  within  that  district, 
bom  Jime  1  through  September  8  you 
may  not  take  salmon  for  16  hours 
before,  during,  and  6  hours  after  each 
open  commercial  salmon  fishing  period 
in  the  district. 

(vi)  You  may  not  take  subsistence  fish 
by  nets  in  the  Goodnews  River  east  of 
a  line  between  ADF&G  regulatory 
markers  placed  near  the  mouth  of  the 
Ufigag  River  and  an  ADF&G  regiUatory 
marker  placed  near  the  mouth  of  the 
Timulik  River  16  hours  before,  during, 
and  6  hours  after  each  open  commercial 
salmon  fishing  period. 

(vii)  You  may  not  take  subsistence 
fish  by  nets  in  the  Kanektok  River 
upstream  of  ADF&G  regulatory  markers 
placed  near  the  mouth  16  hours  before, 
during,  and  6  hours  after  each  open 
commercial  salmon  fishing  period. 

(viii)  You  may  not  take  suosistence 
fish  by  nets  in  the  Arolik  River 
upstream  of  ADF&G  regidatory  markers 
placed  near  the  mouth  16  hours  before, 
during,  and  6  hours  after  each  open 
commercial  salmon  fishing  period. 

(ix)  You  may  take  salmon  only  by 
gillnet,  beach  seine,  fish  wheel,  or  rod 
and  reel  subject  to  the  restrictions  set 
out  in  this  section,  except  that  you  may 
also  take  salmon  by  spear  in  the  Holitna, 
Kanektok,  and  Arolik  River  drainages, 
and  in  the  drainage  of  Goodnews  Bay. 

(x)  You  may  not  use  an  aggregate 
length  of  set  gillnets  or  drift  gillnets  in 
excess  of  50  fathoms  for  taking  salmon. 

(xi)  You  may  take  fish  other  than 
salmon  by  set  gillnet,  drift  gillnet,  beach 
seine,  fish  wheel,  pot,  long  line,  fyke 
net,  dip  net,  jigging  gear,  spear,  lead,  or 
rod  and  reel. 

(xii)  You  must  attach  to  the  bank  each 
subsistence  gillnet  operated  in 
tributaries  of  the  Kuskokwim  River  and 
fish  it  substantially  perpendictilar  to  the 
bank  and  in  a  substantially  straight  line. 

(xiii)  Within  a  tributary  to  the 
Kuskokvrim  River  in  that  portion  of  the 
Kuskokwim  River  drainage  from  the 
north  end  of  Eek  Island  upstream  to  the 
mouth  of  the  Kolmakoff  River,  you  may 
not  set  or  operate  any  part  of  a  set 
gillnet  within  150  feet  of  any  part  of 
another  set  gillnet. 


(xiv)  The  maximum  depth  of  gillnets 
is  as  follows: 

(A)  Gillnets  with  6-inch  or  smaller 
mesh  may  not  be  more  than  45  meshes 
in  depth; 

(B)  Gillnets  with  greater  than  6-inch 
mesh  may  not  be  more  than  35  meshes 
in  depth. 

(xv)  You  may  take  halibut  only  by  a* 
single  hand-held  line  with  no  more  than 
two  hooks  attached  to  it. 

(xvi)  You  may  not  use  subsistence  set 
and  drift  gillnets  exceeding  15  fathoms 
in  length  in  Whitefish  Lake  in  the  Ophir 
Creek  drainage.  You  may  not  operate 
more  than  one  subsistence  set  or  drift 
gillnet  at  a  time  in  Whitefish  Lake  in  the 
Ophir  Creek  drainage.  You  must  check 
the  net  at  least  once  every  24  hours. 

(xvii)  Rainbow  trout  may  be  taken  by 
only  residents  of  Goodnews  Bay, 
Platinum,  Quinhagak,  Eek.  Kwethluk, 
Akiachak,  and  Akiak.  The  following 
restrictions  apply: 

(A)  You  may  take  rainbow  trout  only 
by  the  use  of  gillnets,  dip  nets,  fyke 
nets,  handline,  spear,  rod  and  reel,  or 
jigging  through  the  ice: 

(B)  You  may  not  use  gillnets,  dip  nets, 
or  fyke  nets  for  targeting  rainbow  trout 
bom  March  15-June  15; 

(C)  If  you  take  rainbow  trout 
incidentally  in  other  subsistence  net 
fisheries  and  through  the  ice.  you  may 
retain  them  for  subsistence  purposes; 

(D)  There  are  no  harvest  limits  with 
handline.  spear,  rod  and  reel,  or  jigging. 

(5)  Bristol  Bay  Area.  The  Bristol  Bay 
Area  includes  all  waters  of  Bristol  Bay 
including  drainages  enclosed  by  a  line 
from  Cape  Newenham  to  Cape 
Menshikof. 

(i)  Unless  restricted  in  this  section,  or 
unless  under  the  terms  of  a  subsistence 
fishing  permit,  you  may  take  fish  at  any 
time  in  the  Bristol  Bay  area. 

(ii)  In  all  commercial  salmon  districts, 
from  May  1  through  May  31  and 
October  1  through  October  31,  you  may 
subsistence  fish  for  salmon  only  from 
9:00  a.m.  Monday  until  9:00  a.m. 
Friday.  From  June  1  through  September 
30,  within  the  waters  of  a  commercial 
salmon  district,  you  may  take  salmon 
only  during  open  commercial  salmon 
fishing  periods. 

(iii)  In  the  Egegik  River  from  9:00  a.m. 
Jime  23  through  9:00  a.m.  July  17,  you 
may  take  salmon  only  from  9:00  a.m. 
Tuesday  to  9:00  a.m.  Wednesday  and 
9:00  a.m.  Satiuday  to  9:00  a.m.  Sunday. 

(iv)  You  may  not  take  fish  from  waters 
within  300  feet  of  a  stream  mouth  used 
by  salmon. 

(v)  You  may  not  subsistence  fish  with 
nets  in  the  Tazimina  River  and  within 
one-fourth  mile  of  the  terminus  of  those 
waters  diuing  the  period  from 
September  1  through  June  14. 


(vi)  Within  any  district,  you  may  take 
salmon,  herring,  and  capelin  only  by 
drift  and  set  gillnets. 

(vii)  Outside  the  boundaries  of  any 
district,  you  may  take  salmon  only  by 
set  gillnet,  except  that  you  may  also  take 
salmon  as  follows: 

(A)  By  spear  in  the  Togiak  River 
excluding  its  tributaries; 

(B)  From  August  30  through 
September  30,  by  spear,  dip  net,  and 
gillnet  along  a  100  yard  length  of  the 
west  shore  of  Naknek  Lake  near  the 
outlet  to  the  Naknek  River  as  marked  by 
ADF&G  regulatory  markers; 

(C)  From  August  15  through 
September  15,  by  spear,  dip  net,  and 
gillnet  at  Johnny's  Lake  on  the 
northwestern  side  of  Naknek  Lake; 

(D)  From  October  1  through 
November  15,  by  spear,  dip  net,  and 
gillnet  at  the  mouth  of  Brooks  River  at 
Naknek  Lake; 

(E)  At  locations  and  times  specified  in 
paragraphs  (i)(5)(vii)  (B)  through  (D)  of 
this  section,  gillnets  may  not  exceed  5 
fathoms  in  length  and  may  not  be 
anchored  or  tied  to  a  stake  or  peg,  and 
you  must  be  present  at  the  net  while 
fishing  the  net. 

(viii)  The  maximum  lengths  for  set 
gillnets  used  to  take  salmon  are  as 
follows: 

(A)  You  may  not  use  set  gillnets 
exceeding  10  fathoms  in  length  in  the 
Egegik.  River; 

(B)  In  the  remaining  waters  of  the 
area,  you  may  not  use  set  gillnets 
exceeding  25  fathoms  in  length. 

(ix)  You  may  not  operate  any  part  of 
a  set  gillnet  within  300  feet  of  any  part 
of  another  set  gillnet. 

(x)  You  must  stake  and  buoy  each  set 
gillnet.  Instead  of  having  the  identifying 
information  on  a  keg  or  buoy  attached 
to  the  gillnet.  you  may  plainly  and 
legibly  inscribe  your  first  initial,  last 
name,  and  subsistence  permit  number 
on  a  sign  at  or  near  the  set  gillnet. 

(xi)  You  may  not  operate  or  assist  in 
operating  subsistence  salmon  net  gear 
while  simultaneously  operating  or 
assisting  in  operating  commercial 
salmon  net  gear. 

(xii)  During  closed  commercial 
herring  fishing  periods,  you  may  not  use 
gillnets  exceeding  25  fathoms  in  length 
for  the  subsistence  taking  of  herring  or 
capelin. 

(xiii)  You  may  take  fish  other  than 
salmon,  herring,  capelin.  and  halibut  by 
gear  listed  in  this  part  unless  restricted 
under  the  terms  of  a  subsistence  fishing 
permit. 

(xiv)  You  may  take  salmon  and  char 
only  under  authority  of  a  subsistence 
fishing  permit. 

(xv)  Only  one  subsistence  fishing 
permit  may  be  issued  to  each  household 
per  year. 
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(xvi)  In  the  Togiak  River  section  and 
the  Togiak  River  drainage,  you  may  not 
possess  coho  salmon  taken  imder  the 
authority  of  a  subsistence  fishing  permit 
unless  both  lobes  of  the  caudal  fin  (tail) 
or  the  dorsal  fin  have  been  removed. 

(6)  Aleutian  Islands  Area.  The 
Aleutian  Islands  Area  includes  all 
waters  of  Alaska  west  of  the  longitude 
of  the  tip  of  Cape  Sarichef,  east  of  172° 
East  longitude,  and  south  of  54°  36' 
North  latitude. 

(i)  You  may  take  fish,  other  than 
salmon,  rainbow  trout,  and  steelhead 
trout,  at  any  time  unless  restricted 
under  the  terms  of  a  subsistence  fishing 
permit.  If  you  take  rainbow  trout  and 
steelhead  trout  incidentally  in  other 
subsistence  net  fisheries,  you  may  retain 
them  for  subsistence  purposes. 

(ii)  In  the  Unalaska  District,  you  may 
take  salmon  for  subsistence  piuposes 
from  6:00  a.m.  until  9:00  p.m.  from 
January  1  through  December  31,  except: 

(A)  That  from  Jime  1  through 
September  15.  you  may  not  use  a 
salmon  seine  vessel  to  take  salmon  for 
subsistence  24  hours  before,  during,  or 
24  hours  after  an  open  commercial 
salmon  fishing  period  within  a  50-mile 
radius  of  the  area  open  to  commercial 
salmon  fishing; 

(B)  That  bom  June  1  dirough 
September  15,  you  may  use  a  piuse 
seine  vessel  to  take  salmon  only  with  a 
gillnet  and  you  may  not  have  any  other 
type  of  salmon  gear  on  board  the  vessel 
while  subsistence  fishing;  or 

(C)  As  may  be  specified  on  a 
subsistence  fishing  permit. 

(iii)  In  the  Adak,  Akutan,  Atka-Amlia, 
and  Umnak  Districts,  you  may  take 
salmon  at  any  time. 

(iv)  You  may  not  subsistence  fish  for 
salmon  in  the  following  waters: 

(A)  The  waters  of  Unalaska  Lake,  its 
tributaries  and  outlet  stream; 

(B)  The  waters  between  Unalaska  and 
Amaknak  Islands,  including  Margaret's 
Bay.  west  of  a  line  from  the  "Bishop's 
House"  at  53°  52.64'  N.  lat.,  166°  32.30' 
W.  long,  to  a  point  on  Amaknak  Island 
at  53°  52.82'  N.  lat..  166°  32.13'  W. 
long. ,  and  north  of  line  from  a  point 
south  of  Agnes  Beach  at  53°  52.28'  N. 
lat..  166°  32.68'  W.  long,  to  a  point  at 
53°  52.35'  N.  lat.,  166°  32.95'  W.  long, 
on  Amaknak  Island; 

(C)  Within  Unalaska  Bay  south  of  a 
line  from  the  northern  tip  of  Cape 
Cheerful  to  the  northern  tip  of  Kalekta 
Point,  waters  within  250  yards  of  any 
anadromous  stream,  except  the  outlet 
stream  of  Unalaska  Lake,  which  is 
closed  under  paragraph  (i)(6)(iv)(A)  of 
this  section; 

(D)  The  waters  of  Summers  and 
Morris  Lakes  and  their  tributaries  and 
outlet  streams; 


(E)  All  streams  supporting 
anadromous  fish  runs  that  flow  into 
Unalaska  Bay  south  of  a  line  from  the 
northern  tip  of  Cape  Cheerful  to  the 
northern  tip  of  Kalekta  Point; 

(F)  Waters  of  McLees  Lake  and  its 
tributaries  and  ouUet  stream; 

(G)  Waters  in  Reese  Bay  from  July  1 
through  July  9.  within  500  yards  of  the 
outlet  stream  terminus  to  McLees  Lake; 

(H)  All  freshwater  on  Adak  Island  and 
Kagalaska  Island  in  the  Adak  District. 

(v)  You  may  take  salmon  by  seine  and 
gillnet,  or  with  gear  specified  on  a 
subsistence  fishing  permit. 

(vi)  In  the  Unalaska  District,  if  you 
fish  with  a  net.  you  must  be  physically 
present  at  the  net  at  all  times  when  the 
net  is  being  used. 

(vii)  You  may  take  fish  other  than 
salmon  by  gear  listed  in  this  part  imless 
restricted  imder  the  terms  of  a 
subsistence  fishing  permit. 

(viii)  You  may  take  salmon,  trout,  and 
char  only  under  the  terms  of  a 
subsistence  fishing  permit,  except  that 
you  do  not  need  a  permit  in  the  Akutan, 
Umnak,  and  Atka-Amlia  Islands 
Districts. 

(ix)  You  may  take  no  more  than  250 
salmon  for  subsistence  purposes  unless 
otherwise  specified  on  the  subsistence 
fishing  permit,  except  that  in  the 
Unalaska  and  Adak  Districts,  you  may 
take  no  more  than  25  salmon  plus  an 
additional  25  salmon  for  each  member 
of  your  household  listed  on  the  permit. 
You  may  obtain  an  additional  permit. 

(x)  You  must  keep  a  record  on  the 
reverse  side  of  the  permit  of 
subsistence-caught  fish.  You  must 
complete  the  record  immediately  upon 
taking  subsistence-caught  fish  and  miist 
return  it  no  later  than  October  31. 

(xi)  The  daily  bag  limit  for  halibut  is- 
two  fish,  and  the  possession  limit  is  two 
daily  bag  limits.  You  may  not  possess 
sport-taken  and  subsistence-taken 
halibut  on  the  same  day. 

(7)  Alaska  Peninsula  Area.  The 
Alaska  Peninsida  Area  includes  all 
Pacific  Ocean  waters  of  Alaska  between 
a  line  extending  southeast  (135°)  from 
the  tip  of  Kupreanof  Point  and  the 
longitude  of  the  tip  of  Cape  Sarichef, 
and  all  Bering  Sea  waters  of  Alaska  east 
of  the  longitude  of  the  tip  of  Cape 
Sarichef  and  south  of  the  latitude  of  the 
tip  of  Cape  Menshikof. 

(i)  You  may  take  fish,  other  than 
salmon,  rainbow  trout,  and  steelhead 
trout,  at  any  time  unless  restricted 
imder  the  terms  of  a  subsistence  fishing 
permit.  If  you  take  rainbow  trout  and 
steelhead  trout  incidentally  in  other 
subsistence  net  fisheries  or  through  the 
ice,  you  may  retain  them  for  subsistence 
purposes. 


(ii)  You  may  take  salmon,  trout,  and 
char  only  under  the  authority  of  a 
subsistence  fishing  permit. 

(iii)  You  must  keep  a  record  on  the 
reverse  side  of  the  permit  of 
subsistence-caught  fish.  You  must 
complete  the  record  immediately  upon 
taking  subsistence-caught  fish  and  must 
return  it  no  later  than  October  31. 

(iv)  You  may  take  salmon  at  any  time 
except  within  24  hours  before  and 
within  12  hours  following  each  open 
weekly  conunercial  salmon  fishing 
period  within  a  50-mile  radius  of  the 
area  open  to  commercial  salmon  fishing, 
or  as  may  be  specified  on  a  subsistence 
fishing  permit. 

(v)  You  may  not  subsistence  fish  for 
salmon  in  the  following  waters: 

(A)  Russell  Creek  and  Nurse  Lagoon 
and  v^thin  500  yards  outside  the  mouth 
of  Nurse  Lagoon; 

(B)  Trout  Creek  and  within  500  yards 
outside  its  mouth. 

(vi)  You  may  take  salmon  by  seine, 
gillnet,  rod  and  reel,  or  with  gear 
specified  on  a  subsistence  fishing 
permit. 

(vii)  You  may  take  fish  other  than 
salmon  by  gear  listed  in  this  part  unless 
restricted  under  the  terms  of  a 
subsistence  fishing  permit. 

(viii)  You  may  not  use  a  set  gillnet 
exceeding  100  fathoms  in  length. 

(ix)  You  may  take  halibut  for 
subsistence  purposes  only  by  a  single 
handheld  line  with  no  more  than  two 
hooks  attached. 

(x)  You  may  take  no  more  than  250 
salmon  for  subsistence  purposes  unless 
otherwise  specified  on  your  subsistence 
fishing  permit. 

(xi)  The  daily  bag  limit  for  halibut  is 
two  fish  and  the  possession  limit  is  two 
daily  bag  limits.  You  may  not  possess 
sport-taken  and  subsistence-taken 
halibut  on  the  same  day. 

(8)  Chignik  Area.  The  Chignik  Area 
includes  all  waters  of  Alaska  on  the 
south  side  of  the  Alaska  Peninsula 
enclosed  by  156°20.22'  West  longitude 
(the  longitude  of  the  southern  entrance 
to  Imuya  Bay  near  Kilokak  Rocks)  and 
a  line  extending  southeast  (135°)  from 
the  tip  of  Kupreanof  Point. 

(i)  You  may  take  fish,  other  than 
rainbow  trout  and  steelhead  trout,  at 
any  time,  except  as  may  be  specified  by 
a  subsistence  fishing  permit.  If  you  take 
rainbow  trout  and  steelhead  trout 
incidentally  in  other  subsistence  net 
fisheries,  you  may  retain  them  for 
subsistence  purposes. 

(ii)  You  may  not  take  salmon  in  the 
Chignik  River,  upstream  from  the 
ADF&G  weir  site  or  counting  tower,  in 
Black  Lake,  or  any  tributary  to  Black 
and  Chignik  Lakes. 
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(iii)  You  may  take  salmon,  trout  and, 
char  only  under  the  authority  of  a 
subsistence  fishing  permit. 

(iv)  You  must  keep  a  record  on  your 
permit  of  subsistence-caught  fish.  You 
must  complete  the  record  immediately 
upon  taking  subsistence-caught  fish  and 
must  return  it  no  later  than  October  31. 

(v)  If  you  hold  a  commercial  fishing 
license,  you  may  not  subsistence  fish  for 
salmon  from  48  hours  before  the  first 
commercial  salmon  fishing  opening  in 
the  Chignik  Area  through  September  30. 

(vi)  You  may  take  salmon  by  seines, 
gillnets,  rod  and  reel,  or  with  gear 
specified  on  a  subsistence  fishing 
permit,  except  that  in  Chignik  Lake  you 
may  not  use  pvuse  seines. 

(vii)  You  may  take  fish  other  than 
salmon  by  gear  listed  in  this  part  unless 
restricted  imder  the  termft  of  a 
subsistence  fishing  permit. 

(viii)  You  may  take  halibut  for 
subsistence  purposes  only  by  a  single 
handheld  line  with  no  more  than  two 
hooks  attached. 

(ix)  You  may  take  no  more  than  250 
salmon  for  subsistence  purposes  unless 
otherwise  specified  on  the  subsistence 
fishing  permit 

(x)  The  daily  bag  limit  for  halibut  is 
two  fish,  and  the  possession  limit  is  two 
daily  bag  limits.  You  may  not  possess 
sport-taken  and  subsistence-taken 
halibut  on  the  same  day. 

(9)  Kodiak  Area.  The  Kodiak  Area 
includes  all  waters  of  Alaska  south  of  a 
line  extending  east  from  Cape  Douglas 
(58'51.10'  N.  lat.),  west  of  150°  W.  long., 
north  of  SS^dO.OC  N.  lat.;  and  east  of  the 
longitude  of  the  southern  entrance  of 
Imuya  Bay  near  Kilokak  Rocks 
(156°20.22'  W.  long.). 

(i)  You  may  take  fish,  other  than 
salmon,  rainbow  trout,  and  steelhead 
trout,  at  any  time  unless  restricted  by 
the  terms  of  a  subsistence  fishing 
permit.  If  you  take  rainbow  trout  and 
steelhead  trout  incidentally  in  other 
subsistence  net  fisheries,  you  may  retain 
them  for  subsistence  purposes. 

(ii)  You  may  take  salmon  for 
subsistence  purposes  24  hours  a  day 
from  January  1  through  December  31, 
with  the  following  exceptions: 

(A)  From  Jime  1  through  September 
15,  you  may  not  use  salmon  seine 
vessels  to  take  subsistence  salmon  for  24 
hours  before,  during,  and  for  24  hoius 
after  any  open  commercial  salmon 
fishing  period.  The  use  of  ski£&  from 
any  type  of  vessel  is  allowed; 

(B)  From  June  1  through  September 
15,  you  may  use  piuse  seine  vessels  to 
take  salmon  only  with  gillnets,  and  you 
may  have  no  other  type  of  salmon  gear 
on  board  the  vessel. 

(iii)  You  may  not  subsistence  fish  for 
salmon  in  the  following  locations: 


(A)  Womens  Bay  closed  waters — all 
waters  inside  a  line  from  the  tip  of  the 
Nyman  Peninsula  (57°43.23'  N.  lat., 
152''31.51'  W  long.),  to  the  northeastern 
tip  of  Mary's  Island  (57"'42.40'N.  lat., 
152°32.00'  W.  Jong.),  to  the  southeastern 
shore  of  Womens  Bay  at  57°41.95'  N. 
lat,  152°31.50'W.  long.; 

(B)  Buskin  River  closed  waters — all 
waters  inside  of  a  line  running  from  a 
marker  on  the  bluff  north  of  the  mouth 
of  the  Buskin  River  at  approximately 
57°45.80'N.  lat  152°28.38' W.  long.,  to 
a  point  offshore  at  57°45.35'  N.  lat, 
152°28.15'  W.  long.,  to  a  marker  located 
onshore  south  of  the  river  mouth  at 
approximately  57°45.15'  N.  lat., 
152°28.65'W.  long.; 

(C)  All  waters  closed  to  commercial 
salmon  fishing  within  100  yards  of  the 
terminus  of  Selief  Bay  Creek; 

(D)  In  Afognak  Bay  north  and  west  of 
a  line  from  the  tip  of  Last  Point  to  the 
tip  of  River  Mouth  Point; 

(E)  From  August  15  through 
September  30,  all  waters  500  yards 
seaward  of  the  terminus  of  Little  Kitoi 
Creek; 

(F)  All  freshwater  systems  of  Afognak 
Island. 

(iv)  You  must  have  a  subsistence 
fishing  permit  for  taking  salmon,  trout, 
and  char  for  subsistence  purposes.  You 
must  have  a  subsistence  fishing  permit 
for  taking  herring  and  bottomfish  for 
subsistence  purposes  during  the 
commercial  herring  sac  roe  season  from 
April  15  through  June  30. 

(v)  With  a  sxiDsistence  salmon  fishing 
permit  yon  may  take  25  salmon  plus  an 
additional  25  salmon  for  each  member 
of  your  household  whose  names  are 
listed  on  the  permit.  You  may  obtain  an 
additional  permit  if  you  can  show  that 
more  fish  are  needed. 

(vi)  You  must  record  on  your 
subsistence  permit  the  number  of 
subsistence  fish  taken.  You  must 
complete  the  record  immediately  upon 
landing  subsistence-caught  fish,  and 
must  return  it  by  February  1  of  the  year 
following  the  year  the  permit  was 
issued. 

(vii)  You  may  take  fish  other  than 
salmon  and  halibut  by  gear  listed  in  this 
part  imless  restricted  under  the  terms  of 
a  subsistence  fishing  permit 

(viii)  You  may  take  salmon  only  by 
gillnet,  rod  and  reel,  or  seine. 

(ix)  You  must  be  physically  present  at 
the  net  when  the  net  is  being  fished. 

(x)  You  may  take  halibut  only  by  a 
single  hand-held  line  with  not  more 
than  two  hooks  attached  to  it. 

(xi)  The  daily  bag  limit  for  halibut  is 
two  fish,  and  the  possession  limit  is  two 
daily  bag  limits.  You  may  not  possess 
sport-taken  and  subsistence-taken 
halibut  on  the  same  day. 


(10)  Cook  Inlet  Area.  The  Cook  hilet 
Area  includes  all  waters  of  Alaska 
enclosed  by  a  line  extending  east  from 
Cape  Douglas  (58°51'06"  N.  lat.)  and  a 
line  extending  south  from  Cape  Fairfield 
(148°50'15"  W.  long.). 

(i)  Unless  restricted  in  this  section,  or 
imless  restricted  under  the  terms  of  a 
subsistence  fishing  permit,  you  may 
take  fish,  other  than  rainbow  trout  and 
steelhead  trout,  at  any  time  in  the  Cook 
Inlet  Area.  If  you  take  rainbow  trout  and 
steelhead  trout  incidentally  in  other 
subsistence  net  fisheries  or  through  the 
ice,  you  may  retain  them  for  subsistence 
purposes. 

(ii)  You  may  not  take  salmon,  Dolly 
Varden,  trout,  grayling,  char,  and  burbot 
for  subsistence  purposes. 

(iii)  You  may  take  fish  by  gear  listed 
in  this  part  imless  restricted  in  this 
section  or  under  the  terms  of  a 
subsistence  fishing  permit  (as  may  be 
modified  by  this  section). 

(iv)  You  may  only  take  smelt  with  dip 
nets  or  gillnets  in  fresh  water  from  April 

1  through  June  15.  You  may  not  use  a 
gillnet  exceeding  20  feet  in  length  and 

2  inches  in  mesh  size.  You  must  attend 
the  net  at  all  times  when  it  is  being 
used.  There  are  no  harvest  or  possession 
limits  for  smelt. 

(v)  Gillnets  may  not  be  used  in 
freshwater,  except  for  the  taking  of 
whitefish  in  the  Tyone  River  drainage  or 
for  the  taking  of  smelt. 

(11)  Prince  William  Sound  Area.  The 
Prince  William  Sound  Area  includes  all 
waters  of  Alaska  between  the  longitude 
of  Cape  Fairfield  and  the  longitude  of 
Cape  Suckling. 

(i)  Unless  restricted  in  this  section  or 
unless  restricted  under  the  terms  of  a 
subsistence  fishing  permit,  you  may  .. 
take  fish,  other  than  rainbow  trout  and 
steelhead  trout,,  at  any  time  in  the  Prince 
William  Sound  Area. 

(ii)  You  may  take  salmon  in  the  Upper 
Copper  River  District  only  as  follows: 

(A)  In  the  Glennallen  Subdistrict, 
from  May  15  through  September  30; 

(B)  You  may  not  take  salmon  in  the 
Chitina  Subdistrict. 

(iii)  You  may  take  salmon  in  the 
vicinity  of  the  former  Native  village  of 
Batzulnetas  only  under  the  authority  of 
a  Batzulnetas  subsistence  salmon 
fishing  permit  available  from  the 
Nationai  Park  Service  under  the 
following  conditions: 

(A)  You  may  take  salmon  only  in 
those  waters  of  the  Copper  River 
between  National  Park  Service 
regulatory  markers  located  near  the 
mouth  of  Tanada  Creek  and 
approximately  one-half  mile 
downstream  from  that  mouth  and  in 
Tanada  Creek  between  National  Park 
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Service  regulatory  markers  identifying 
the  open  waters  of  the  creek; 

(B)  You  may  use  only  fish  wheels,  dip 
nets,  and  rod  and  reel  on  the  Copper 
River  and  only  dip  nets,  spears,  and  rod 
and  reel  in  Tanada  Creek; 

(C)  You  may  take  salmon  only  from 
May  15  through  September  30  or  until 
the  season  is  closed  by  special  action; 

(D)  You  may  retain  chinook  salmon 
taken  in  a  fishwheel  in  the  Copper 
River.  You  may  not  take  chinook  salmon 
in  Tanada  Creek; 

(E)  You  must  return  the  permit  to  the 
National  Park  Service  no  later  than 
October  15. 

(iv)  You  may  take  salmon  for 
subsistence  purposes  with  no  bag  or 
possession  limits  in  those  waters  of  the 
Southwestern  District  and  along  the 
northwestern  shore  of  Green  Island  from 
the  westernmost  tip  of  the  island  to  the 
northernmost  tip,  only  as  follows: 

(A)  You  may  use  seines  up  to  50 
fathoms  in  length  and  100  meshes  deep 
with  a  maximum  mesh  size  of  4  inches, 
or  gillnets  up  to  150  fathoms  in  length, 
except  that  you  may  take  pink  salmon 
only  in  besh  water  using  dip  nets; 

(B)  You  may  take  salmon  only  frt)m 
May  15  until  2  days  before  the 
commercial  opening  of  the 
Southwestern  District,  7  days  per  week; 
during  the  commercial  salmon  fishing 
season,  only  during  open  commercial 
salmon  fishing  periods;  and  frtim  2  days 
following  the  closure  of  the  conunercial 
salmon  season  until  September  30,  7 
days  per  week; 

(C)  You  may  not  fish  within  the 
closed  waters  areas  for  commercial 
salmon  fisheries. 

(v)  You  may  take  salmon  for 
subsistence  purposes  with  no  bag  or 
possession  limits  in  those  waters  north 
of  a  line  from  Porcupine  Point  to 
Granite  Point,  and  south  of  a  line  itoia 
Point  Lowe  to  Tongue  Point,  only  as 
follows: 

(A)  You  may  use  seines  up  to  50 
fathoms  in  length  and  100  meshes  deep 
with  a  maximum  mesh  size  of  4  inches, 
or  gillnets  up  to  150  fathoms  in  length 
with  a  maximum  mesh  size  of  6V4 
inches,  except  that  you  may  only  take 
pink  salmon  in  fr^sh  water  using  dip 
nets; 

(B)  You  may  take  salmon  only  bom 
May  15  imtil  2  days  before  the 
commercial  opening  of  the  Eastern 
District,  7  days  per  week  during  the 
commercial  salmon  fishing  season,  only 
during  open  commercial  salmon  fishing 
periods;  and  from  2  days  following  the 
closure  of  the  commercial  salmon 
season  until  October  31,  7  days  per 
week; 


(C)  You  may  not  fish  within  the 
closed  waters  areas  for  commercial 
salmon  fisheries. 

(vi)  If  you  take  rainbow  trout  and 
steelhead  trout  incidentally  in  other 
subsistence  net  fisheries,  you  may  retain 
them  for  subsistence  purposes. 

(vii)  You  may  only  take  salmon  in  the 
waters  of  the  Upper  Copper  River 
District,  or  in  the  vicinity  of  the  Native 
Village  of  Batzulnetas. 

(viii)  You  may  take  fish  by  gear  listed 
in  this  part  unless  restricted  in  this 
section  or  under  the  terms  of  a 
subsistence  fishing  permit. 

(ix)  In  the  Glennallen  Subdistrict,  you 
may  take  salmon  only  by  fish  wheels, 
rod  and  reel,  or  dip  nets. 

(x)  You  may  not  rent,  lease,  or 
otherwise  use  your  fish  wheel  used  for 
subsistence  fishing  for  personal  gain. 
You  must  register  your  fish  wheel  with 
ADF&G.  Your  registration  number  and 
name  and  address  must  be  permanently 
affixed  and  plainly  visible  on  the  fish 
wheel  when  the  fish  wheel  is  in  the 
water;  only  the  current  year's 
registration  number  may  be  affixed  to 
the  fish  wheel;  you  must  remove  any 
.  other  registration  number  from  the  fish 
wheel.  You  must  remove  the  fish  wheel 
from  the  water  at  the  end  of  the  permit 
period.  You  may  operate  only  one  fish 
wheel  at  any  one  time.  You  may  not  set 
or  operate  a  fish  wheel  within  75  feet  of 
anodier  fish  wheel.  No  fish  wheel  may 
have  more  than  two  baskets.  A  wood  or 
metal  plate  at  least  12  inches  high  by  12 
inches  wide,  bearing  your  name  and 
address  in  letters  and  numerals  at  least 
1  inch  high,  must  be  attached  to  each 
fish  wheel  so  that  the  name  and  address 
are  plainly  visible. 

(xi)  You  must  personally  operate  the 
fish  wheel  or  dip  net.  You  may  not  loan 
or  transfer  a  subsistence  fish  wheel  or 
dip  net  permit  except  as  permitted. 

(xii)  Except  as  provided  in  this 
section,  you  may  take  fish  other  than 
salmon  and  fi^shwater  fish  species  for 
subsistence  purposes  without  a 
subsistence  fishing  permit. 

(xiii)  You  may  take  salmon  and 
freshwater  fish  species  only  under 
authority  of  a  subsistence  fishing 
permit. 

(xiv)  Only  one  subsistence  fishing 
permit  will  be  issued  to  each  household 
per  year. 

(xv)  The  following  apply  to  Upper 
Copper  River  District  subsistence 
salmon  fishing  permits: 

(A)  Only  one  type  of  gear  may  be 
specified  on  a  permit; 

(B)  You  must  return  your  permit  no 
later  than  October  31,  or  you  may  be 
denied  a  permit  for  the  following  year; 

(C)  A  fish  wheel  may  be  operated  only 
by  one  pennit  holder  at  one  time;  that 


permit  holder  must  have  the  fish  wheel 
marked  as  required  by  this  section  and 
during  fishing  operations; 

(D)  Only  the  permit  holder  and  the 
authorized  member  of  the  household 
listed  on  the  subsistence  permit  may 
take  salmon; 

(E)  A  permit  holder  must  record  on 
ADF&G  forms  all  salmon  taken 
immediately  after  landing  the  salmon. 

(xvi)  The  total  annual  possession  limit 
for  an  Upper  Copper  River  District 
subsistence  salmon  fishing  permit  is  as 
follows: 

(A)  For  a  household  with  1  person,  30 
salmon,  of  which  no  more  than  5  may 
be  chinook  salmon  if  taken  by  dip  net; 

(B)  For  a  household  with  2  persons, 
60  salmon,  of  which  no  more  than  5 
may  be  chinook  salmon  if  taken  by  dip 
net;  plus  10  salmon  for  each  additional 
person  in  a  household  over  2  persons, 
except  that  the  household's  limit  for 
chinook  salmon  taken  by  dip  net  does 
not  increase; 

(C)  Upon  request,  permits  for 
additional  salmon  will  be  issued  for  no 
more  than  a  total  of  200  salmon  for  a 
permit  issued  to  a  household  with  1 
person,  of  which  no  more  than  5  may 
be  chinook  salmon  if  taken  by  dip  net; 
or  no  more  than  a  total  of  500  salmon 
for  a  permit  issued  to  a  household  with 
2  or  more  persons,  of  which  no  more 
than  5  may  be  chinook  salmon  if  taken 
by  dip  net. 

(xvii)  A  subsistence  fishing  permit 
may  be  issued  to  a  village  council,  or 
other  similarly  qualified  organization 
whose  members  operate  fish  wheels  for 
subsistence  purposes  in  the  Upper 
Copper  River  District,  to  operate  fish 
wheels  on  behalf  of  members  of  its 
village  or  organization.  A  permit  may 
only  be  issued  following  approval  by 
ADF&G  of  a  harvest  assessment  plan  to 
be  administered  by  the  permitted 
council  or  organization.  The  harvest 
assessment  plan  must  include: 
provisions  for  recording  daily  catches 
for  each  fish  wheel;  sample  data 
collection  forms;  location  and  number 
of  fish  wheels;  the  full  legal  name  of  the 
individual  responsible  for  the  lawful 
operation  of  each  fish  wheel;  and  other 
information  determined  to  be  necessary 
for  effective  resource  management.  The 
following  additional  provisions  apply  to 
subsistence  fishing  permits  issued 
under  this  paragraph  (i)(ll)(xvii): 

(A)  The  permit  will  list  all  households 
and  household  members  for  whom  the 
fish  wheel  is  being  operated; 

(B)  The  allowable  harvest  may  not 
exceed  the  combined  seasonal  limits  for 
the  households  listed  on  the  permit;  the 
permittee  will  notify  the  department 
when  households  are  added  to  the  list. 
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and  the  seasonal  limit  may  be  adjusted 
accordingly; 

(C)  Members  of  households  listed  on 
a  pennit  issued  to  a  village  council  or 
odier  similarly  qualified  organization, 
are  not  eligible  for  a  separate  household 
subsistence  fishing  permit  for  the  Upper 
Copper  River  District. 

(xviii)  You  may  not  possess  salmon 
taken  under  the  authority  of  an  Upper 
Copper  River  District  subsistence 
fishhig  permit  unless  both  lobes  of  the 
caudal  (tail)  fin  have  been  immediately 
removed  from  the  salmon. 

(xix)  In  locations  open  to  commercial 
salmon  fishing  other  than  described  for 
the  Upper  Copper  River  District,  the 
annual  subsistence  salmon  limit  is  as 
follows: 

(A)  15  salmon  for  a  household  of  1 
person; 

(B)  30  salmon  for  a  household  of  2 
persons  and  10  salmon  for  each 
additional  person  in  a  household; 

(C)  No  more  than  five  king  salmon 
may  be  taken  per  permit. 

(12)  Yakutat  Area.  The  Yakutat  Area 
includes  all  waters  of  Alaska  between 
the  longitude  of  Cape  Suckling  and  the 
longitude  of  Cape  Fairweather. 

(i)  Unless  restricted  in  this  section  or 
unless  restricted  under  the  terms  of  a 
subsistence  fishing  permit,  you  may 
take  fish  at  any  time  in  the  Yakutat 
Area. 

(ii)  You  may  not  take  salmon  during 
the  period  commencing  48  hours  before 
an  opening  of  commercial  salmon  net 
fishing  season  until  48  hours  after  the 
closu  ^.  This  applies  to  each  river  or  bay 
fishery  individually. 

(iii)  When  the  length  of  the  weekly 
commercial  salmon  net  fishing  period 
exceeds  two  days  in  any  Yakutat  Area 
salmon  net  fishery,  the  subsistence 
fishing  period  is  firom  6:00  a.m.  to  6:00 
p.m.  on  Saturday  in  that  location. 

(iv)  You  may  take  salmon,  trout  (other 
than  steelhead,)  and  char  only  under 
authority  of  a  subsistence  fishing 
pennit.  You  may  only  take  steelhead 
trout  in  the  Sitiik  and  Ahmklin  Rivers 
and  only  under  authority  of  a 
subsistence  fishing  permit. 

(v)  If  you  take  salmon,  trout,  or  char 
incidentally  by  gear  operated  under  the 
terms  of  a  subsistence  permit  for 
salmon,  you  may  retain  them  for 
subsistence  purposes.  You  must  report 
any  salmon,  trout,  or  char  taken  in  this 
manner  on  your  permit  calendar. 

(vi)  You  may  take  fish  by  gear  listed 
in  this  part  imless  restricted  in  this 
section  or  imder  the  terms  of  a 
subsistence  fishing  pennit. 

(vii)  In  the  Situk  River,  each 
subsistence  salmon  fishing  permit 
holder  shall  attend  his  or  her  gill  net  at 


all  times  when  it  is  being  used  to  take 
salmon. 

(viii)  You  may  block  up  to  two-thirds 
of  a  stream  with  a  gillnet  or  seine  used 
for  subsistence  fishing. 

(ix)  You  must  remove  the  dorsal  fin 
from  subsistence-caught  salmon  when 
taken. 

(x)  You  may  not  possess  subsistence- 
taken  and  sport-taken  salmon  on  the 
same  day. 

(xi)  With  a  subsistence  fishing  permit, 
you  may  harvest  at  any  time  up  to  10 
Dolly  Varden  with  no  minimum  size. 

(13)  Southeastern  Alaska  Area.  The 
Southeastern  Alaska  Area  includes  all 
waters  between  a  line  projecting 
southwest  irom  the  westernmost  tip  of 
Cape  Fairweather  and  Dixon  Entrance. 

(i)  Unless  restricted  in  this  section  or 
under  the  terms  of  a  subsistence  fishing 
permit,  you  may  take  fish,  other  than 
rainbow  trout  and  steelhead  trout,  in  the 
Southeastern  Alaska  Area  at  any  time. 

(ii)  From  July  7  through  July  31,  you 
may  take  sockeye  salmon  in  the  waters 
of  the  Klawock  River  and  Klawock  Lake 
only  from  8:00  a.m.  Monday  until  5:00 
p.m.  Friday. 

(iii)  You  must  possess  a  subsistence 
fishing  permit  to  take  salmon,  trout,  or 
char. 

(iv)  You  may  take  steelhead  trout  on 
Prince  of  Wales  Island  only  under  the 
terms  of  a  Federal  subsistence  fishing 
permit  The  annual  harvest  limit  is  two 
fish,  36  inches  or  larger.  You  may  use 
only  a  dip  net  or  rod  and  reel  with 
artificial  lurp  or  fly.  You  may  not  use 
bait 

(v)  You  may  take  coho  salmon  in 
Subdistricts  3(A),  (B),  and  (C)  only 
under  the  terms  of  a  Federal  subsistence 
fishing  pennit.  There  is  no  closed 
season.  The  daily  harvest  limit  is  20  fish 
per  household.  Only  spears,  dip  net, 
and  rod  and  reel  may  be  used.  Bait  may 
be  used  only  from  September  15 
through  November  15. 

(vi)  If  you  take  salmon,  trout,  or  char 
incidentally  with  gear  operated  under 
terms  of  a  subsistence  permit  for  other 
salmon,  they  may  be  kept  for 
subsistence  purposes.  You  must  report 
any  salmon,  trout,  or  char  taken  in  this 
manner  on  youi  permit  calendar. 

(vii)  No  permits  for  the  use  of  nets 
Moll  be  issued  for  the  salmon  streams 
flowing  across  or  adjacent  to  the  road 
systems  within  the  city  limits  of 
Petersburg,  Wrangell,  and  Sitka. 

(viii)  You  shall  immediately  remove 
the  pelvic  fins  of  all  salmon  when  taken. 

(ix)  You  may  not  possess  subsistence- 
taken  and  sport-taken  salmon  on  the 
same  day. 

(x)  For  the  Salmon  Bay  Lake  system, 
the  daily  harvest  and  season  limit  per 
household  is  30  sockeye  salmon. 


(xi)  For  Virginia  Lake  (Mill  Creek),  the 
daily  harvest  limit  per  household  is  20 
sockeye  salmon,  and  the  season  limit 
per  household  is  40  sockeye  salmon. 

(xii)  For  Thoms  Creek,  the  daily 
harvest  limit  per  household  is  20 
sockeye  salmon,  and  the  season  limit 
per  household  is  40  sockeye  salmon. 

(xiii)  The  Sarkar  River  system  above 
the  bridge  is  closed  to  the  use  of  all  nets 
by  both  Federally-qualified  and  non- 
Federally  qualified  users. 

(xiv)  Only  Federally-qualified 
subsistence  users  may  harvest  sockeye 
salmon  in  streams  draining  into  Falls 
Lake,  Gut  Bay,  or  Pillar  Bay.  In  the  Falls 
Lake  and  Gut  Bay  drainages,  the 
possession  limit  is  10  sodceye  salmon 
per  household.  In  the  Pillar  Bay 
drainage,  the  individual  possession 
limit  is  15  sockeye  salmon  with  a 
household  possession  limit  of  25 
sockeye  salmon. 

(xv)  In  Baranof  Lake,  Florence  Lake, 
Hasselborg  Lake  and  River,  Mirror  Lake, 
Virginia  Lake,  and  Wilson  Lake,  in 
addition  to  the  requirement  for  a 
subsistence  fishing  permit,  the 
following  restrictions  for  the  harvest  of 
Dolly  Varden,  cutthroat,  and  rainbow 
trout  apply: 

(A)  You  may  harvest  at  any  time  up 
to  10  Dolly  Varden  of  any  size; 

(B)  You  may  harvest  at  any  time  six 
cutthroat  or  rainbow  trout  in 
combination.  You  may  only  retain  fish 
between  11'  and  22".  You  may  only  use 
a  rod  and  reel  without  bait. 

(xvi)  In  all  waters,  other  than  those 
identified  in  paragraph  {i)(13)(xv)  of  this 
section,  in  addition  to  the  requirement 
for  a  subsistence  fishing  permit,  you 
may  harvest  at  any  time:  Dolly  Varden 
of  any  size  with  a  daily  possession  limit 
of  10  fish;  cutthroat  and  rainbow  trout 
with  a  slot  size  limit  of  11"  to  22"  with 
a  daily  possession  limit  of  2  fish  in 
combination.  You  may  only  use  a  rod 
and  reel  without  bait 

_M    Substotsnca  taking  of 


sl>eimsh. 

(a)  Regulations  in  this  section  apply  to 
subsistence  taking  of  Dungeness  crab, 
king  crab,  Tanner  crab,  shrimp,  clams, 
abalone,  and  other  shellfish  or  their 
parts. 

(b)  Definitions.  The  following 
definitions  shall  apply  to  all  regulations 
contained  in  this  section: 

Abalone  iron  means  a  flat  device 
which  is  used  for  taking  abalone  and 
which  is  more  than  1  inch  (24  mm)  in 
width  and  less  than  24  inches  (610  mm) 
in  length,  Mrith  all  prying  edges  rounded 
and  smooth. 

ADFSrG  means  the  Alaska  Department 
of  Fish  and  Game. 

Crab  means  the  following  species:  red 
king  crab  (Paralithodes  camshatica); 
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blue  king  crab  [Paralithodes  platypus); 
brovkrn  king  crab  (Lithodes  aequispina); 
Litbodes  couesi;  all  species  of  taimer  or 
snow  crab  (Chionoecetes  spp.);  and 
Dungeness  crab  [Cancer  magister). 

Diving  gear  means  any  type  of  hard 
hat  or  skin  diving  equipment,  including 
SCUBA  equipment;  a  tethered, 
umbilical,  siuface-supplied  imit;  or 
snorkel. 

Gear  means  any  type  of  fishing 
apparatus. 

Grappling  hook  means  a  hooked 
device  with  flukes  or  claws,  which  is 
attached  to  a  line  and  operated  by  hand. 

Handline  means  a  hand-held  and 
operated  line,  with  one  or  more  hooks 
attached. 

Harvest  limit  means  the  maximmn 
legal  take  per  person  or  designated 
group,  per  specified  time  period,  in  the 
area  in  which  the  person  is  fishing,  even 
if  part  or  all  of  the  shellfish  are 
preserved. 

Household  means  a  person  or  persons 
having  the  same  residence. 

Hyaraulic  clam  digger  means  a  device 
using  water  or  a  combination  of  air  and 
water  used  to  harvest  clams. 

Mechanical  clam  digger  means  a 
mechanical  device  used  or  capable  of 
being  used  for  the  taking  of  clams. 

Mile  means  a  nautical  mile  when  used 
in  reference  to  marine  waters  or  a 
statute  mile  when  used  in  reference  to 
fresh  water. 

Possession  hmit  means  the  maximum 
number  of  shellfish  a  person  or 
designated  group  may  have  in 
possession  if  the  sheUfish  have  not  been 
canned,  salted,  frozen,  smoked,  dried,  or 
otherwise  preserved  so  as  to  be  fit  for 
human  consumption  after  a  15-day 
period. 

Pot  means  a  portable  structiu-e 
designed  and  constructed  to  capture  and 
retain  live  fish  and  shellfish  in  the 
water. 

Ring  net  means  a  bag-shaped  net 
suspended  between  no  more  than  two 
frames;  the  bottom  frame  may  not  be 
larger  in  perimeter  than  the  top  frame; 
the  gear  must  be  nonrigid  and 
collapsible  so  that  free  movement  of  fish 
or  shellfish  across  the  top  of  the  net  is 
not  prohibited  when  the  net  is 
employed. 

Scallop  dredge  means  a  dredge-like 
device  designed  specifically  for  and 
capable  of  taking  scallops  by  being 
towed  along  the  ocean  floor. 

Sea  urchin  rake  means  a  band-held 
implement,  no  longer  than  4  feet, 
equipped  with  projecting  prongs  used  to 
gather  sea  urchins. 

Shovel  means  a  hand-operated 
implement  for  digging  clams. 

Subsistence  fishing  permit  means  a 
permit  issued  by  ADF&G,  imless 
specifically  identified  otherwise. 


To  operate  fishing  gear  means  any  of 
the  following:  to  deploy  gear  in  the 
water;  to  remove  gear  from  the  water;  to 
remove  fish  or  shellfish  from  the  gear 
during  an  open  season  or  period;  or  to 
possess  a  gillnet  containing  fish  during 
an  open  fishing  period,  except  that  a 
gillnet  which  is  completely  clear  of  the 
water  is  not  considered  to  be  operating 
for  the  purposes  of  minimum  distance 
requirement. 

Trawl  means  a  bag-shaped  net  towed 
through  the  water  to  capture  fish  or 
shellfish,  and  includes  beam,  otter,  or 
pelagic  trawl. 

(c)  You  may  take  shellfish  for 
subsistence  uses  at  any  time  in  any  area 
of  the  public  lands  by  any  method 
unless  restricted  by  this  section. 

(d)  Methods,  means,  and  general 
restrictions.  (1)  The  harvest  limit 
specified  in  this  section  for  a 
subsistence  season  for  a  species  and  the 
State  harvest  limit  set  for  a  State  season 
for  the  same  species  are  not  cimiulative. 
This  means  that  if  you  have  taken  the 
harvest  limit  for  a  particular  species 
under  a  subsistence  season  specified  in 
this  section,  you  may  not,  after  that,  take 
any  additional  shellfish  of  that  species 
under  any  other  harvest  limit  specified 
for  a  State  season. 

(2)  Unless  otherwise  provided  in  this 
section  or  under  terms  of  a  required 
subsistence  fishing  permit  (as  may  be 
modified  by  this  section),  you  may  use 
the  following  legal  types  of  gear  to  take 
shellfish: 

(i)  Abalone  iron; 

(ii)  Diving  gear; 

(iii)  A  grappling  hook; 

(iv)  A  handline; 

(v)  A  hydraulic  clam  digger; 

(vi)  A  mechanical  clam  oigger; 

(vii)  A  pot; 

(viii)  A  ring  net; 

(ix)  A  scallop  dredge; 

(x)  A  sea  urchin  rake; 

(xi)  A  shovel;  and 

(xii)  A  trawl. 

(3)  You  are  prohibited  from  buying  or 
selling  subsistence-taken  shellfish,  their 
parts,  or  their  eggs,  unless  otherwise 
specified. 

(4)  You  may  not  use  explosives  and 
chemicals,  except  that  you  may  use 
chemical  baits  or  lures  to  attract 
shellfish. 

(5)  Marking  requirements  for 
subsistence  shellfish  gear  are  as  follows: 

(i)  You  shall  plainly  and  legibly 
inscribe  your  first  initial,  last  name,  and 
address  on  a  keg  or  buoy  attached  to 
unattended  subsistence  fishing  gear, 
except  when  fishing  through  the  ice, 
you  may  substitute  for  the  keg  or  buoy, 
a  stake  inscribed  with  your  first  initial, 
last  name,  and  address  inserted  in  the 
ice  near  the  hole;  subsistence  fishing 


gear  may  not  display  a  permanent 
ADF&G  vessel  license  number; 
(ii)  kegs  or  buoys  attached  to 
subsistence  crab  pots  also  must  be 
inscribed  with  the  name  or  United 
States  Coast  Guard  number  of  the  vessel 
used  to  operate  the  pots. 

(6)  Pots  used  for  subsistence  fishing 
must  comply  with  the  escape 
mechanism  requirements  found  in 

§ .27. 

(7)  You  may  not  mutilate  or  otherwise 
disfigure  a  crab  in  any  maimer  which 
would  prevent  determination  of  the 
minimum  size  restrictions  until  the  crab 
has  been  processed  or  prepared  for 
consumption. 

(e)  Taxing  shellfish  by  designated 
harvest  permit.  (1)  Any  species  of 
shellfish  that  may  be  taken  by 
subsistence  fishing  under  this  part  may 
be  taken  under  a  designated  harvest 
permit. 

(2)  If  you  are  a  Federally-qualified 
subsistence  user  (beneficiary),  you  may 
designate  another  Federally-qualified 
subsistence  user  to  take  shellfish  on 
your  behalf.  The  designated  fisherman 
must  obtain  a  designated  harvest  permit 
prior  to  attempting  to  harvest  shellfish 
and  must  return  a  completed  harvest 
report.  The  designated  fisherman  may 
harvest  for  any  number  of  beneficiaries 
but  may  have  no  more  than  two  harvest 
limits  in  his/her  possession  at  any  one 
time. 

(3)  The  designated  fisherman  must 
have  in  possession  a  valid  designated 
harvest  pennit  when  taking,  attempting 
to  take,  or  transporting  shellfish  taken 
under  this  section,  on  behalf  of  a 
beneficiary. 

(4)  You  may  not  fish  with  more  than 
one  legal  limit  of  gear  as  established  by 
this  section. 

(5)  You  may  not  designate  more  than 
one  person  to  take  or  attempt  to  take 
shellfish  on  your  behalf  at  one  time. 
You  may  not  personally  take  or  attempt 
to  take  shellfish  at  the  same  time  that  a 
designated  fisherman  is  taking  or 
attempting  to  take  shellfish  on  your 
behalf. 

(f)  If  a  subsistence  shellfishing  permit 
is  required  by  this  section,  the  following 
conditions  apply  imless  otherwise 
specified  by  the  subsistence  regulations 
in  this  section: 

(1)  You  may  not  take  shellfish  for 
subsistence  in  excess  of  the  limits  set 
out  in  the  permit  unless  a  different  limit 
is  specified  in  this  section; 

(2)  You  must  obtain  a  permit  prior  to 
subsistence  fishing; 

(3)  You  must  have  the  permit  in  your 
possession  and  readily  available  for 
inspection  while  taking  or  transporting 
the  species  for  which  the  permit  is 
issued; 
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(4)  The  permit  may  designate  the 
species  and  numbers  of  shellfish  to  be 
harvested,  time  and  area  of  fishing,  the 
type  and  amount  of  fishing  gear  and 
other  conditions  necessary  for 
management  or  conservation  purposes; 

(5)  If  specified  on  the  permit,  you 
shall  keep  accurate  daily  records  of  the 
catch  involved,  showing  the  nimiber  of 
shellfish  taken  by  species,  location  and 
date  of  the  catch,  and  such  other 
information  as  may  be  required  for 
management  or  conservation  purposes; 

(6)  You  must  complete  and  submit 
subsistence  fishing  reports  at  the  time 
specified  for  each  particular  area  and 
fishery; 

(7)  If  the  return  of  catch  information 
necessary  for  management  and 
conservation  purposes  is  required  by  a 
subsistence  fishing  permit  and  you  &il 
to  comply  with  such  reporting 
requirements,  you  are  ineligible  to 
receive  a  subsistence  permit  for  that 
activity  diuing  the  following  calendar 
year,  unless  you  demonstrate  that 
&ilure  to  report  was  due  to  loss  in  the 
mail,  accident,  sickness,  or  other 
imavoidable  circiunstances. 

(g)  Subsistence  take  by  conunercial 
vessels.  No  fishing  vessel  which  is 
commercially  licensed  and  registered 
for  shrimp  pot,  shrimp  trawl,  king  crab. 
Tanner  crab,  or  Ehingeness  crab  fishing 
may  be  used  for  subsistence  take  during 
the  period  starting  14  days  before  an 
opening  until  14  days  after  the  closure 
of  a  respective  open  season  in  the  area 
or  areas  for  which  the  vessel  is 
registered.  However,  if  you  are  a 
commercial  fisherman,  you  may  retain 
shellfish  for  your  own  use  bom  your 
lawfully  taken  commercial  catch. 

(h)  You  may  not  take  or  possess 
shellfish  smaller  than  the  minimum 
legal  size  limits. 

(i)  Unlawful  possession  of  subsistence 
shellfish.  You  may  not  possess, 
transport,  give,  receive,  or  barter 
shellfish  or  their  parts  taken  in  violation 
of  Federal  or  State  regulations. 

(j)  (1)  An  owner,  operator,  or 
employee  of  a  lodge,  charter  vessel,  or 
other  enterprise  that  furnishes  food, 
lodging,  or  guide  services  may  not 
furnish  to  a  client  or  guest  of  that 
enterprise,  shellfish  that  has  been  taken 
imder  this  chapter,  unless: 

(i)  The  shellfish  has  been  taken  with 
gear  deployed  and  retrieved  by  the 
client  or  guest  who  is  a  federally- 
qualified  subsistence  user; 

(ii)  The  gear  has  been  marked  with  the 
client's  or  guest's  name  and  address; 
and 

(iii)  The  shellfish  is  to  be  consumed 
by  the  client  or  guest  or  is  consumed  in 
the  presence  of  the  client  or  guest. 


(2)  The  captain  and  crewmembers  of 
a  charter  vessel  may  not  deploy,  set,  or 
retrieve  their  own  gear  in  a  subsistence 
shellfish  fishery  when  that  vessel  is 
being  chartered. 

(k)  Subsistence  shellfish  areas  and 
pertinent  restrictions.  (1)  Southeastern 
Alaska- Yakutat  Area.  No  marine  waters 
are  ciuxently  identified  under  Federal 
subsistence  management  jurisdiction. 

(2)  Prince  William  Sound  Area.  No 
marine  waters  are  ciurently  identified 
under  Federal  subsistence  management 
jurisdiction. 

(3)  Cooit  Inlet  Area.  You  may  not  take 
shellfish  for  subsistence  purposes. 

(4)  Kodiak  Area,  (i)  You  may  take  crab 
for  subsistence  purposes  only  imder  the 
authority  of  a  subsistence  crab  fishing 
permit  issued  by  the  ADF&G. 

(ii)  The  operator  of  a  commercially 
licensed  and  registered  shrimp  fishing 
vessel  must  obtain  a  subsistence  fishiUg 
permit  from  the  ADF&G  before 
subsistence  shrimp  fishing  during  a 
closed  commercial  shrimp  fishing 
season  or  within  a  closed  commercial 
shrimp  fishing  district,  section,  or 
subsection.  The  permit  shall  specify  the 
area  and  the  date  the  vessel  operator 
intends  to  fish.  No  more  than  500 
poimds  (227  kg)  of  shrimp  may  be  in 
possession  aboard  the  vessel. 

(iii)  The  daily  harvest  and  possession 
limit  is  12  male  Ehuigeness  crabs  per 
person;  oidy  male  Dungeness  crabs  with 
a  sheU  widdi  of  6V2  inches  or  greater 
may  be  taken  or  possessed.  Taking  of 
Dungeness  crab  is  prohibited  in  water 
25  fathoms  or  more  in  depth  during  the 
14  days  immediately  before  the  opening 
of  a  conunercial  king  or  Tanner  crab 
fishing  season  in  the  location. 

(iv)  In  the  subsistence  taking  of  king 
crab: 

(A)  The  annual  limit  is  six  crabs  per 
household;  only  male  king  crab  may  be 
taken  or  possessed; 

(B)  All  crab  pots  used  for  subsistence 
fishing  and  left  in  saltwater  imattended 
longer  than  a  2-week  period  shall  have 
all  bait  and  bait  containers  removed  and 
all  doors  seciued  fully  open; 

(C)  You  may  not  use  more  than  five 
crab  pots,  each  being  no  more  than  75 
cubic  feet  in  capacity  to  take  king  crab; 

(D)  You  may  take  king  crab  only  from 
June  1-January  31,  except  that  the 
subsistence  taking  of  king  crab  is 
prohibited  in  waters  25  fathoms  or 
greater  in  depth  during  the  period  14 
days  before  and  14  days  after  open 
commercial  fishing  seasons  for  red  king 
crab,  blue  king  crab,  or  Tanner  crab  in 
the  location; 

(E)  The  waters  of  the  Pacific  Ocean 
enclosed  by  the  boundaries  of  Womens 
Bay,  Gibson  Cove,  and  an  area  defined 
by  a  line  V2  mile  on  either  side  of  the 


mouth  of  the  Karluk  River,  and 
extending  seaward  3,000  feet,  and  all 
waters  within  1 ,500  feet  seaward  of  the 
shoreline  of  Afognak  Island  are  closed 
to  the  harvest  of  king  crab  except  by 
Federally-qualified  subsistence  users. 

(v)  In  the  subsistence  taking  of  Tanner 
crab: 

(A)  You  may  not  use  more  than  five 
crab  pots  to  take  Tanner  crab; 

(B)  You  may  not  take  Taimer  crab  in 
waters  25  fathoms  or  greater  in  depth 
during  the  14  days  immediately  before 
the  opening  of  a  conunercial  king  or 
Taimer  crab  fishing  season  in  the 
location; 

(C)  The  daily  harvest  and  possession 
limit  is  12  male  crab  with  a  shell  width 
5V2  inches  or  greater  per  person. 

(5)  Alaska  Peninsula-Aleutian  Islands 
Area,  (i)  The  operator  of  a  commercially 
licensed  and  registered  shrimp  fishing 
vessel  must  obtain  a  subsistence  fishing 
permit  from  the  ADF&G  prior  to 
subsistence  shrimp  fishing  during  a 
closed  commercial  shrimp  fishing 
season  or  within  a  closed  conunercial 
shrimp  fishing  district,  section,  or 
subsection;  the  permit  shall  specify  the 
area  and  the  date  the  vessel  operator 
intends  to  fish;  no  more  than  500 
pounds  (227  kg)  of  shrimp  may  be  in 
possession  aboard  the  vessel. 

(ii)  The  daily  harvest  and  possession 
limit  is  12  male  Dungeness  crabs  per 
person;  only  crabs  with  a  shell  width  of 
5V2  inches  or  greater  may  be  taken  or 
possessed. 

(iii)  In  the  subsistence  taking  of  king 
crab: 

(A)  The  daily  harvest  and  possession 
limit  is  six  male  crabs  per  person;  only 
crabs  with  a  shell  width  of  6  V2  inches 
or  greater  may  be  taken  or  possessed; 

(B)  All  crab  pots  used  for  subsistence 
fishing  and  left  in  saltwater  unattended 
longer  than  a  2 -week  period  shall  have 
all  bait  and  bait  containers  removed  and 
all  doors  seciued  fully  open; 

(C)  You  may  take  crabs  only  firom  June 
1-January  31. 

(iv)  The  daily  harvest  and  possession 
limit  is  12  male  Tanner  crabs  per 
person:  only  crabs  with  a  shell  width  of 
5V2  inches  or  greater  may  be  taken  or 
possessed. 

(6)  Bering  Sea  Area,  (i)  In  that  portion 
of  the  area  north  of  the  latitude  of  Cape 
Newenham,  shellfish  may  only  be  taken 
by  shovel,  jigging  gear,  pots,  and  ring 
net. 

(ii)  The  operator  of  a  commercially 
licensed  and  registered  shrimp  fishing 
vessel  must  obtain  a  subsistence  fishing 
permit  bom  the  ADF&G  prior  to 
subsistence  shrimp  fishing  during  a 
closed  commercial  shrimp  fishing 
season  or  within  a  closed  commercial 
shrimp  fishing  district,  section,  or 
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subsection;  the  permit  shall  specify  the 
area  and  the  date  the  vessel  operator 
intends  to  fish;  no  more  than  500 
pounds  (227  kg)  of  shrimp  may  be  in 
possession  aboard  the  vessel. 

(iii)  In  waters  south  of  60°  N.  lat.,  the 
daily  harvest  and  possession  limit  is  12 
male  Diuigeness  crab  per  person. 

(iv)  In  tne  subsistence  taking  of  king 
crab: 

(A)  In  waters  south  of  60°  N.  lat.,  the 
daily  harvest  and  possession  limit  is  six 
male  crab  per  person; 


(B)  All  crab  pots  used  for  subsistence 
fishing  and  left  in  saltwater  imattended 
longer  than  a  two-week  period  shall 
have  all  bait  and  bait  containers 
removed  and  all  doors  secured  fully 
open; 

(C)  In  waters  south  of  60°  N.  lat.,  you 
may  take  crab  only  fi-om  June  1-January 
31; 

(D)  In  the  Norton  Sound  Section  of 
the  Northern  District,  you  must  have  a 
subsistence  permit. 


(v)  In  waters  south  of  60°  N.  lat.,  the 
daily  harvest  and  possession  limit  is  12 
male  Tanner  crab. 

Dated:  IDecember  19,  2000. 

Kenneth  E.  Thompson, 

Acting  Regiona]  Forester,  USDA-Forest 
Service. 

Thomas  H.  Boyd, 

Acting  Chair,  Federal  Subsistence  Board. 
[FR  Doc.  01-1954  Filed  2-12-01;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

42  CFR  Part  36 

Meeting  of  the  Negotiated  Rulemaking 
Committee  on  Joint  Tribal  and  Federal 
Self  •Governance 

AGENCY:  Indian  Health  Service,  HHS. 
ACTION:  Notice  of  meeting. 

summary:  The  Secretary  of  Health  and 
Human  Services  has  established  a 
Negotiated  Rulemaking  Committee  on 
Joint  Tribal  and  FederaJ  Self- 
Governance  (Committee]  to  negotiated 
and  develop  a  proposed  rule 
implementing  the  Tribal  Self- 
Governance  Amendments  of  2000, 
Public  Law  106-260  (the  Act).  It  is  our 
intent  to  publish  the  proposed  rule  for 
notice  and  comment  no  later  than  one 
year  after  the  date  of  enactment  of  the 
Act  (August  18,  2000  +  one  year),  as 
required  by  section  517(a)(2)  of  the  Act. 
DATES:  The  Committee  will  have  its  first 
two  meetings  as  shown  below: 


1.  February  27-28,  2001,  8:30  a.m.-5 
p.m.,  Washington,  DC. 

2.  March  15-16,  2001,  8:30  a.m.-5  p.m., 
San  Diego,  CA. 

ADDRESSES:  The  meeting  locations  are: 

1.  Washington,  DC — Sheraton  Four 
Points  Hotel,  1201  K  Street,  NW., 
Washington,  DC  20005. 

2.  San  Diego,  CA — Clarion  Hotel  Bay     ' 
View,  660  K  Street,  San  Diego,  CA 
92101. 

Written  statements  may  be  submitted 
to  Paula  Williams  Director,  Office  of 
Tribal  Self-Governance,  Indian  Health 
Service,  5600  Fishers  Lane,  Room  5A- 
55,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paula  Williams,  Director  Office  of 
Tribal  Self-Governance,  Indian  Health 
Services,  5600  Fishers  Lane,  Room  5A- 
55,  Rockville,  MD  20857,  Telephone 
301-443-7821.  (This  is  not  a  toll-free 
niunber.) 

SUPPLEMENTARY  INFORMATION:  The 
location  and  dates  of  future  meetings 
will  be  published  in  the  Federal 


Register.  The  meetings  will  be  open  to 
the  public  without  advance  registration. 
Public  attendance  may  be  limited  to  the 
space  available.  Members  of  the  public 
may  make  statements  during  the 
meeting  to  the  extent  time  permits  can 
file  written  statements  with  the 
Committee  for  its  consideration.  Written 
statements  should  be  submitted  to  the 
address  listed  above.  Summaries  of 
Committee  meetings  will  be  available 
for  public  inspection  and  copying  ten 
days  following  each  meeting  at  the  same 
address.  In  accordance  with  41  CFR 
101-6.1015(b)(2),  we  note  that  this 
notice  may  be  published  less  than  15 
days  prior  to  the  first  meeting  because 
of  delay  in  formed  appointment  of 
committee  members  due  to  temporary 
hiring  freeze. 

Dated:  February  7,  2001. 
Michael  H.  Tru|illo, 

Assistant  Surgeon  General,  Director. 

[FR  Doc.  01-3569  Filed  2-12-01;  12:25  am] 
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REMINDERS 

The  items  in  this  list  were 
etfitorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  FEBRUARY  13, 
2001 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Pennsylvania;  published  12- 
15-00 
Water  programs: 
Water  quality  standards — 
Califomia;  correction; 
published  2-13-01 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 
Satellite  communications; 
space  and  earth  station 
application  and  licensing 
procedures 

Correction;  published  2- 
13-01 

T^NSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Class  E2  airspace;  published 

2-13-01 
Jet  routes;  published  2-13-01 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Procedure  and  administration: 
Census  Bureau;  retum 
information  disclosure; 
published  2-13-01 

TREASURY  DEPARTMENT 

Privacy  Act;  implementation; 
published  2-13-01 

COMMENTS  DUE  NEXT 
WEEK 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threatened 
species: 

Southern  Califomia 
steelhead;  comments  due 
by  2-20-01;  published  12- 
19-00 
Fishery  conservation  and 
management: 

Northeastern  United  States 
fisheries — 

Northeast  Skate  fishery; 
scoping  process; 


comments  due  by  2-21- 
01;  published  1-2-01 
West  Coast  States  and 

Westem  Pacific 

fisheries — 

Coastal  pelagic  species; 
comments  due  by  2-20- 
01;  published  12-21-00 
Marine  mammals: 

Commercial  fishing 
operations;  incidental 
taking — 

Atlantic  Large  Whale  Take 
Reduction  Plan; 
comments  due  t>y  2-20- 
01;  published  12-21-00 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 
(FAR): 
Federal  Supply  Schedule 

order  disputes  and 

incidental  items; 

comments  due  by  2-20- 

01;  published  12-19-00 

ENERGY  DEPARTMENT 

Whistleblower  protection: 
Security  requirements  for 
protected  disclosure  under 
National  Defense 
Authorization  Act; 
comments  due  by  2-20- 
01;  published  1-18-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Surface  coating  of  large 
appliances;  comments  due 
by  2-20-01;  published  12- 
22-00 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Texas;  comments  due  by  2- 
21-01;  published  1-22-01 
Toxk:  substances: 
Lead — 
Lead-based  paint 
abatement  activities  and 
training;  notification 
requirements;  comments 
due  by  2-21-01; 
published  1-22-01 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Consumers  long  distance 
earners;  unauthorized 
changes;  2000  biennial 
regulatory  review; 
comments  due  by  2-20- 
01;  published  1-29-01 
Wireless  telecommunications 
services- 
Satellite  services;  911 
requirements;  comments 
due  by  2-19-01; 
published  1-17-01 


Frequency  allocations  and 

radk>  treaty  n:iatters: 

27  MHz  of  spectrum 
transfen-ed  from  Federal 
government  use  to  non- 
govemment  services; 
reallocation;  comments 
due  by  2-22-01;  published 
1-23-01 

New  advanced  wireless 
servk»s;  comments  due 
by  2-22-01;  published  1- 
23-01 

FEDERAL  TRADE 
COMMISSION 

Trade  regulation  mles: 
Amplifiers  utilized  in  home 
entertainment  products; 
power  output  claims; 
comments  due  by  2-23- 
01:  published  12-22-00 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 
Federal  Supply  Schedule 

order  disputes  and 

incidental  items; 

comments  due  by  2-20- 

01;  published  12-19-00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Human  drugs: 

Digoxin  products  for  oral 
use;  marketing  conditions; 
revocation;  comments  due 
by  2-22-01;  published  11- 
24-00 
Medical  devices: 

Reclassification  of  38 
preamendments  Class  III 
devices  into  Class  II; 
comments  due  by  2-20- 
01;  published  11-22-00 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 
Critical  habitat 
designations — 
Various  plants  from  Kauai 
and  Niihau,  HI; 
comments  due  by  2-19- 
01;  published  1-18-01 
White  sturgeon;  Kootenai 
River  population; 
comments  due  by  2-20- 
01;  published  12-21-00 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

At>andoned  mine  land 

reclamation: 

Fee  collection  and  coal 
production  reporting; 
OSM-1  Fonm;  electronic 
filing;  comments  due  by 
2-21-01;  published  1-22- 
01 


JUSTICE  DEPARTMENT 
Immigration  and 
Naturaliration  Service 

Nonimmigrant  classes: 
Actuaries  and  plant 
pattiologists:  additk>n  to 
Appendix  1603.D.1  of 
North  American  Free 
Trade  Agreement; 
comments  due  by  2-20- 
01;  published  12-19-00 

LABOR  DEPARTMENT 
Employment  and  Training 
Administration 

Aliens: 

Nonimmigrants  on  H-1B 
visas  in  specialty 
occupations  and  as 
fashbn  nrKxJels,  temporary 
employment;  and 
permanent  employment, 
lat>or  certification  process; 
comments  due  by  2-20- 
01;  published  12-20-00 
Correction;  comments  due 
by  2-20-01;  published 
1-8-01 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Federal  Supply  Schedule 
order  disputes  and 
incidental  Items; 
comments  due  by  2-20- 
01;  published  12-19-00 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Credit  unions: 

Community  Devetopnrient 
Revolving  Loan  Program; 
comments  due  by  2-20- 
01;  published  12-21-00 

Corporate  credit  unions; 
comments  due  by  2-20- 
01;  published  11-22-00 

Insurance  and  group 
purchasing  activities; 
Incidental  powers 
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TiUe  3— 

The  President 


[FR  Doc.  01-3883 
Filed  2-13-01;  8:45  am) 
Billing  code  3195-01^ 


Presidential  Documents 


Executive  Order  13200  of  February  11,  2001 

President's  Information  Technology  Advisory  Committee,  Fur- 
ther Amendment  to  Executive  Order  13035,  as  Amended 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  the  High-Performance  Com- 
puting Act  of  1991  (Public  Law  102-194),  as  amended  by  the  Next  Generation 
Internet  Research  Act  of  1998  (Public  Law  105-305),  and  in  order  to  extend 
the  life  of  the  President's  hiformation  Technology  Advisoty  Committee  so 
that  it  may  continue  to  carry  out  its  responsibilities,  it  is  hereby  ordered 
that  Executive  Order  13035  of  February  11,  1997,  as  amended  by  Executive 
Orders  13092  and  13113  ("Executive  Order  13035,  as  amended"),  is  further 
amended  as  follows: 

Section  4(b)  of  Executive  Order  13035,  as  amended,  is  further  amended 
by  deleting  "February  11,  2001  and  inserting  "Jime  1,  2001,"  in  lieu  thereof 


THE  WHITE  HOUSE, 
February  11,  2001. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  l<eyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
^  new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMEffT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  200&-SW-65-AD;  Amendment 
39-12106;  AD  2000-25-54] 

BIN  2120-AA64 

Airworthiness  Directives;  Agusta 
S.p.A.  Model  A109E  Helicopters 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
2000-25-54,  which  was  sent  previously 
to  all  known  U.S.  owners  and  operators 
of  Agusta  (Agusta)  S.p.A.  Model  A109E 
helicopters  by  individual  letters.  This 
AD  requires,  before  each  start  of  the 
engines,  visually  checking  both  sides  of 
each  tail  rotor  blade  (blade)  for  a  crack 
and,  at  specified  intervals,  inspecting 
each  blade  for  a  crack  using  a  5-power 
or  higher  magnifying  glass.  Dye- 
penetrant  inspecting  each  blade  for  a 
crack  is  also  required  at  specified  time 
intervals.  If  a  crack  is  foimd,  replacing 
the  blade  with  an  airworthy  blade  is 
required  before  further  flight.  This 
amendment  is  prompted  by  five  reports 
of  cracked  tail  rotor  blades.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  failure  of  a  blade  and 
subsequent  loss  of  control  of  the 
helicopter. 

DATES:  Effective  March  1,  2001,  to  all 
persons  except  those  persons  to  whom 
it  was  made  immediately  effective  by 
Emergency  AD  2000-25-54,  issued  on 
December  12,  2000,  which  contained 
the  requirements  of  this  amendment. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 


of  the  Federal  Register  as  of  March  1, 
2001. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
April  16,  2001. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  2000-SW- 
65-AD,  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth,  Texas  76137.  You  may 
also  send  comments  electronically  to 
the  Rules  Docket  at  the  following 
address:  9-asw-adcomments@faa.gov. 

The  applicable  service  information 
may  be  obtained  from  Agusta,  21017 
Cascina  Costa  di  Samarate  (VA)  Italy, 
Via  Giovanni  Agusta  520,  telephone  39 
(0331)  229111,  fax  39 (0331)  229605- 
222595.  This  information  may  be 
examined  at  the  FAA,  Office  of  the 
Regional  Counsel,  Southwest  Region, 
2601  Meacham  Blvd..  Room  663,  Fort 
Worth,  Texas;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Monschke,  Aviation  Safety 
Engineer,  FAA,  Rotorcraft  Directorate, 
Rotorcraft  Standards  Staff,  Fort  Worth. 
Texas  76193-0110,  telephone  (817) 
222-5116,  fax  (817)  222-5961. 
SUPPLEMENTARY  INFORMATION:  On 
December  12,  2000,  the  FAA  issued 
Emergency  AD  2000-25-54  for  Agusta 
Model  A109E  helicopters  which 
requires,  before  each  start  of  the 
engines,  visually  checking  both  sides  of 
each  blade  for  a  crack  and,  at  specified 
intervals,  inspecting  each  blade  for  a 
crack  using  a  5-power  or  higher 
magnifying  glass.  Dye-penetrant 
inspecting  each  blade  for  a  crack  is  also 
required  at  specified  time  intervals.  If  a 
crack  is  found,  replacing  the  blade  with 
an  airworthy  blade  is  required  before 
further  flight.  That  action  was  prompted 
by  five  reports  of  cracked  tail  rotor 
blades.  The  cracks  were  discovered 
during  maintenance  and  also  during 
flight  due  to  an  increase  in  tail  rotor 
vibration.  The  manufacturer  is  currently 
investigating  the  cause  of  these  cracks. 
This  condition,  if  not  corrected,  could 
result  in  failure  of  a  blade  and 
subsequent  loss  of  control  of  the 
helicopter. 

The  Ente  Nazionale  per  I'Aviazione 
Civile  (ENAC),  which  is  the 
airworthiness  authority  for  Italy, 
notified  the  FAA  that  an  unsafe 


condition  may  exist  on  Agusta  Model 
A109E  hehcopters.  The  ENAC  advises 
inspecting  certain  blades  for  a  crack  in 
accordance  with  Agusta  Alert  Bollettino 
Tecnico  No.  109EP-14,  dated  October 
11.  2000  (ABT). 

The  FAA  has  reviewed  the  ABT, 
which  specifies  checking  the  upper  and 
lower  sides  of  each  blade,  part  nimiber 
(P/N)  109-8132-01-109,  for  a  crack 
before  each  flight.  The  ABT  also 
specifies  visually  inspecting  the  blades 
for  a  crack,  using  a  5-power  magnifying 
lens,  each  10  operating  hours  or  if  any 
abnormal  increase  of  vibratory  level 
occurs.  In  addition,  the  ABT  specifies 
dye-penetrant  inspecting  the  blades  for 
a  crack  at  each  25  operating  hours.  The 
ABT  specifies  replacing  any  cracked 
blade  before  further  fli^t.  The  ENAC 
classified  the  ABT  as  mandatory  and 
issued  AD  2000-468,  dated  December 
10,  2000,  to  ensm-e  the  continued 
airworthiness  of  these  helicopters  in 
Italy. 

This  hehcopter  model  is 
manufactiired  in  Italy  and  is  typed 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  14  CFR 
21.29  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  ENAC  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  ENAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
Agusta  Model  A109E  helicopters  of  the 
same  type  design,  the  FAA  issued 
Emergency  AD  2000-25-54  to  prevent 
failure  of  a  blade  and  subsequent  loss  of 
control  of  the  helicopter.  The  AD 
requires  the  following  for  each  blade, 
part  number  109-8132-01-109: 

•  Before  each  start  of  the  engines, 
visually  check  both  sides  of  each  blade 
for  a  crack. 

•  Within  10  hours  time-in-service 
(TIS)  and  thereafter  at  intervals  not  to 
exceed  10  hours  TIS  or  before  the  next 
flight  after  any  abnormal  tail  rotor 
vibration,  inspect  each  blade  for  a  crack 
using  a  5-power  or  higher  magnifying 
glass. 

•  Within  25  hours  TIS  and  thereafter 
at  intervals  not  to  exceed  25  hours  TIS, 
dye-penetrant  inspect  each  blade  for  a 
crack. 
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•  If  a  crack  is  found,  replace  the  blade 
with  an  airworthy  blade  before  further 
flight. 

An  owner/operator  (pilot)  may 
perform  the  visual  check  required  by 
this  AD  and  must  enter  compliance  with 
paragraph  (a)  of  this  AD  into  the  aircraft 
maintenance  records  in  accordance  with 
14  CFR  43.11  and  91.417(a)(2)(v)).  This 
AD  allows  a  pilot  to  perform  this  check 
because  it  involves  only  a  visual  check 
for  a  crack  in  the  blade  and  can  be 
performed  equally  well  by  a  pilot  or  a 
mechanic. 

The  actions  must  be  accomplished  in 
accordance  with  the  ABT  described 
previously.  The  short  compliance  time 
involved  is  required  because  the 
previously  described  critical  imsafe 
condition  can  adversely  affect  the 
structural  integrity  and  controllability  of 
the  heUcopter.  Therefore,  the  actions 
previously  listed  are  required  at  the 
specified  intervals,  and  this  AD  must  be 
issued  immediately. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportimity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
letters  issued  on  I3ecember  12,  2000,  to 
all  known  U.S.  owners  and  operators  of 
Agusta  Model  A109E  helicopters.  These 
conditions  still  exist,  and  the  AD  is 
hereby  published  in  the  Federal 
Register  as  an  amendment  to  §  39.13  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13)  to  make  it  effective  to  all 
persons.  Paragraph  (a)  of  the  emergency 
AD  contained  a  typographical  error  in 
that  it  referenced  91.147(a)(2)(v)  (a  non- 
existent regulation).  The  correct 
reference  should  have  been 
91.417(a)(2)(v).  This  dociunent  corrects 
that  error. 

The  FAA  estimates  that  21  helicopters 
of  U.S.  registry  will  be  tiffected  by  this 
AD.  It  wiU  take  approximately  V2  work 
hour  per  helicopter  to  inspect  each 
blade  using  a  magnifying  glass;  2  work 
hours  to  dye-penetrant  inspect  each 
blade;  and  1  work  hour  to  replace  each 
blade,  if  necessary.  The  average  labor 
rate  is  $60  per  work  hour.  Required 
parts  will  cost  approximately  $5 ,000  per 
blade.  Based  on  these  figiues,  the  total 
cost  impact  of  the  AD  on  U.S.  operators 
is  estimated  to  be  $122,640  ($5,840  per 
helicopter,  assuming  that  each 
helicopter  blade  is  inspected  4  times, 
dye-penetrant  inspected  twice,  and  both 
blades  arc  replaced  on  all  helicopters). 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 


affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  conmient,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
argiunents  as  they  may  desire. 
Commimications  shoiild  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  that  summarizes  each 
FAA-public  contact  concerned  with  the 
substance  of  this  AD  will  be  filed  in  the 
Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
comments  submitted  in  response  to  this 
rule  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  2000-SW- 
65-AD."  The  postcard  will  be  date 
stamped  and  retiuned  to  the 
commenter. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "signific^t 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  ff  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procediues,  a  final 


regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [AmarMtod] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

2000-25-54    Agusta  S.p.A.:  Amendment  39- 
12106.  Docket  No.  2000-SW-65-AD. 

Applicability:  Model  A109E  helicopters, 
with  tail  rotor  blade  (blade),  part  number 
109-8132-01-109,  installed,  certiticated  in 
any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/Dperator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  tailure  of  a  blade  and 
subsequent  loss  of  control  of  the  helicopter, 
accomplish  the  following: 

(a)  Before  each  start  of  the  engines,  visually 
check  both  sides  of  each  blade  for  a  crack, 
in  the  area  shown  in  Figure  1.  An  owner/ 
operator  (pilot),  holding  at  least  a  private 
pilot  certificate,  may  perform  the  visual 
check  required  by  this  paragraph  and  must 
enter  compliance  into  the  aircraft 
maintenance  records  in  accordance  with  14 
CFR  43.11  and  91.417(a)(2)(v). 
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(b)  Within  10  hours  time-in-service  (TIS) 
>hd  thereafter  at  intervals  not  to  exceed  10 
lours  TIS  or  before  the  next  flight  after  any 
abnormal  tail  rotor  vibration,  inspect  each 
blade  for  a  crack  using  a  5-power  or  higher 
magnifying  glass  in  accordance  with  the 
Compliance  Instructions,  Part  II,  of  Agusta 
S.p.A.  Alert  Bollettino  Tecnico  No.  109EP- 
14,  dated  October  11,  2000  (ABT). 

(c)  Within  25  hours  TIS  and  thereafter  at 
intervals  not  to  exceed  25  hours  TIS,  dye- 
penetrant  inspect  each  blade  for  a  crack  in 
accordance  with  the  Compliance 
Instructions,  Part  III,  of  the  ABT. 

(d)  If  a  crack  is  found,  replace  the  blade 
iwith  an  airworthy  blade  before  further  flight. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Regulations 
Qroup,  Rotorcraft  Directorate,  FAA. 
Op>erators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Regulations  Group. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compUance  with  this  AD,  if  any,  may  be 
obtained  from  the  Regulations  Group. 

(f)  Special  flight  permits  are  prohibited. 

(g)  The  inspections  shall  be  done  in 
I  iccordance  with  the  Comphance 


Instructions,  Parts  II  and  m,  of  Agusta  S.p.A. 
Alert  Bollettino  Tecnico  No.  109EP-14,  dated 
October  11,  2000.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Agusta,  21017  Cascina  Costa 
di  Samarate  (VA)  Italy,  Via  Giovanni  Agusta 
520,  telephone  39  (0331)  229111,  fax  39 
(0331)  229605-222595.  Copies  may  be 
inspected  at  the  FAA,  Office  of  the  Regional 
Counsel,  Southwest  Region,  2601  Meacham 
Blvd.,  Room  663,  Fort  Worth,  Texas;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(h)  This  amendment  becomes  effective  on 
March  1,  2001,  to  all  persons  except  those 
persons  to  whom  it  was  made  immediately 
effective  by  Emergency  AD  2000-25-54, 
issued  December  12,  2000,  which  contained 
the  requirements  of  this  amendment. 

Issued  in  Fort  Worth,  Texas,  on  February 
2.  2001. 

Eric  Bries, 

Acting  Manager,  Rotorcraft  Directorate, 

Aircraft  Certification  Service. 

[FR  Doc.  01-3562  Filed  2-13-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NW-299-AD;  Amandmwit 
39-12107;  AD  2001-03-04] 

RIN  2120-AA64 

Airworthiness  Directives;  Bombardier 
Model  CL-600-2B19  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Bombardier  Model 
CL-600-2B19  series  airplanes.  This 
action  requires  repetitive  ultrasonic ' 
inspection  to  detect  damage  of  the 
actuator  lugs  of  the  flight  spoiler  center 
hinge;  corrective  action,  if  necessary; 
and  eventual  replacement  of  the  flight 
spoilers  with  new,  improved  spoilers, 
lliis  action  is  necessary  to  prevent 
uncommanded  deployment  of  a  flight 


10188        Federal  Register /Vol.  66,  No.  31 /Wednesday,  February  14,  2001 /Rules  and  Regulations 


spoiler,  which  could  result  in  reduced 
controllability  of  the  airplane.  This 
action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Effective  March  1,  2001. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  1 , 
2001. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  16,  2001. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2000-NM- 
299-AD,  1601  Lind  Avenue,  SW., 
Ronton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  hohdays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
hitemet  using  the  following  address:  9- 
anm-iarcomment@faa.gov.  Comments 
sent  via  the  Internet  must  contain 
"Docket  No.  200O-NM-299-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  fax  or 
the  Internet  as  attached  electronic  files 
must  be  formatted  in  Microsoft  Word  97 
for  Windows  or  ASCII  text. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from 
Bombardierrlnc,  Canadair,  Aerospace 
Group,  P.O.  Box  6087,  Station  Center- 
ville,  Montreal,  Quebec  H3C  309, 
Canada.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  New  York  Aircraft 
Certification  Office.  10  Fifth  Sti^et, 
Third  Floor,  Valley  Stream,  New  York; 
or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Stiwt,  NW.,  suite 
700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Serge  Napoleon,  Aerospace  Engineer, 
Airframe  and  Propulsion  Branch,  ANE- 
171,  FAA.  New  York  Aircraft 
Certification  Office,  10  Fifth  Street, 
Third  Floor,  Valley  Stream,  New  York 
11581;  telephone  (516)  256-7512;  fax 
(516) 568-2716. 

SUPPLEMENTARY  INFORMATKW:  Transport 
Canada  Civil  Aviation  (TCCA),  which  is 
the  airworthiness  authority  for  Canada, 
has  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain 
Bombardier  Model  CLr^00-2Bl9  series 
airplanes.  The  TCCA  advises  that 
uncommanded  deployment  of  a  flight 
spoiler  during  flight  has  been  reported. 
Such  uncommanded  deployment  of  the 


flight  spoiler  has  been  attributed  to  a 
fi^cture  of  the  actuator  lug  on  the  center 
hinge  fittings  of  the  left  or  right  flight 
spoiler.  Recentiy,  an  imcommanded 
deployment  of  the  flight  spoiler  during 
flight  occurred  at  about  4,000  flight 
cycles.  TCCA  had  previously  identified 
an  inspection  threshold  of  7,000  flight 
cycles  to  detect  any  fracturing  of  the 
actuator  lug.  Such  uncommanded 
deployment  of  a  flight  spoiler  can 
reduce  the  controllability  of  the 
airplane. 

Explanation  of  Relevant  Service 
Information 

Bombardier  has  issued  Alert  Service 
Bulletin  A601R-57-027.  Revision  C, 
dated  May  30,  2000,  which  describes 
nondestructive  evaluation  procedure 
NDE  UT-35  for  repetitive  (ultrasonic) 
inspections  to  detect  damage  of  the 
actuator  lugs  of  the  flight  spoiler  center 
hinge  fittings  on  the  left-huid  and  right- 
hand  flight  spoilers  at  spoiler  stations 
195.36  and  204.36.  The  alert  service 
bulletin  also  describes  procedures  for 
repetitive  inspections  if  any  damage  is 
within  certain  limits  and  replacement  of 
the  left-hand  and  right-hand  flight 
spoiler  with  serviceable  or  new, 
improved  flight  spoilers  if  any  damage 
is  beyond  certain  limits. 

Bombardier  also  issued  Service 
Bulletin  601R-57-029.  dated  May  30, 
2000,  which  describes  installation  of 
new,  enhanced  flight  spoilers. 
Installation  of  the  new,  improved  flight 
spoilers  eliminates  the  need  for  the 
repetitive  inspections  described  in  the 
above  alert  service  bidletin. 

Accomplishment  of  the  actions 
specified  in  the  service  information 
above  is  intended  to  adequately  address 
the  identified  imsafe  condition. 

TCCA  classified  the  service 
information  above  as  mandatory  and 
also  requires  that  the  results  of  the 
mandated  inspections  be  reported  to  the 
manufacturer.  TCCA  issued  Canadian 
airworthiness  directive  CF-2000-15, 
dated  Jime  6,  2000,  to  assiu«  the 
continued  airworthiness  of  these 
airplanes  in  Canada. 

FAA's  Conclusions 

This  airplane  model  is  manufacttired 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  TCCA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  TCCA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 


for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  requires  accomplishment 
of  the  actions  specified  in  the  service 
information  described  previously, 
except  as  discussed  below. 

Diflferences  Between  This  AD,  the 
Foreign  AD,  and  the  Service 
Information 

Although  the  manufacturer  references 
the  nimiber  of  flight  cycles  based  on  the 
serialized  components,  the  Canadian 
AD  specifies  the  number  of  flight  cycles 
based  on  cycles  of  the  airplane.  The 
FAA  considers  that,  since  flight  cycles 
on  airplanes  may  differ  from  those  of 
the  flight  cycles  on  flight  spoilers, 
specifying  the  number  of  flight  cycles 
on  airplanes  is,  in  this  case,  more 
conservative  and  therefore,  appropriate. 

Operators  should  note  that,  although 
TCCA  specifies  several  different 
compliance  thresholds  based  on 
accumulated  flight  cycles,  this  AD 
specifies  an  inspection  threshold  of 
"prior  to  the  acciunulation  of  3,000 
flight  cycles."  (As  typically  allowed  in 
AD's,  a  grace  period  also  has  been 
provided  for  airplanes  on  which  the 
flight  cycle  threshold  has  been 
exceeded.)  The  lower  inspection 
threshold  is  necessary  as  a  consequence 
of  the  previously  mentioned 
uncommanded  deplojmient  of  the  flight 
spoiler  that  occurred  around  4,000  flight 
cycles. 

Interim  Action 

This  action  is  considered  to  be 
interim  action.  The  FAA  is  CTirrenUy 
considering  requiring  replacement  of 
any  flight  spoiler  having  part  number 
(P/N)  600-10602-1001  or  600-10602- 
1002  with  a  new,  improved  left-hand 
flight  spoiler  having  P/N  600-10602-73 
or  a  new,  improved  right-hand  flight 
spoiler  having  P/N  600-10602-74.  Such 
replacements  will  constitute  terminating 
action  for  the  repetitive  inspections 
required  by  this  AD  action.  However, 
the  planned  compliance  time  for  the 
replacements  is  sufficiently  long  so  that 
notice  and  opportunity  for  prior  public 
comment  will  be  practicable. 

Determination  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
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hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportimity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  conunenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  AD  is  being  requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rides  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  foUowing 
statement  is  made:  "Comments  to 
Docket  Number  2000-NM-299-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 


levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  inunediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  imder  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  imder  DOT 
RegiUatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  ff  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  foUows: 

PART  3»-AIRWOFrrHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2001-03-04    Bombardier,  Inc.  (Formerly 
Canadair):  Amendment  39-12107. 
Docket  2000-NM-299-AD. 
Applicability:  Model  CL-600-2B19  series 
airplanes,  serial  numbers  7003  tlirough  7340 
inclusive;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modiBed,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  {lerfonnance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 


been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  uncommanded  deployment  of  a 
flight  spoiler,  which  could  result  in  reduced 
controllability  of  the  airplane,  accomplish 
the  following: 

Inspections 

(a)  Prior  to  the  accumulation  of  3,000  total 
flight  cycles  or  within  30  days  after  the 
effective  date  of  this  AD,  whichever  occurs 
later  Perform  nondestructive  evaluation 
procedure  NDE  UT-35  (ultrasonic 
inspections)  to  detect  damage  (e.g.,  cracking) 
of  the  actuator  lugs  on  both  of  the  center 
hinge  fittings  of  flight  spoilers  part  numbers 
(P/N)  600-10602-1001  and  -1002,  at  spoiler 
stations  195.36  and  204.36;  per  Section  2. 
Accomplishment  Instructions,  Part  A  of 
Bombardier  Alert  Service  Bulletin  A601R- 
57-027.  Revision  C,  dated  May  30,  2000.  If 
no  damage  is  detected,  repeat  the  inspection 
at  intervals  not  to  exceed  500  flight  cycles 
until  the  requirements  of  paragraph  (c)  of  this 
AD  have  been  accomplished. 

Note  2:  Accomplishment  of  the 
nondestructive  evaluation  procedure  in 
accordance  with  Bombardier  Alert  Service 
Bulletin  A601R-57-027,  dated  April  19, 
1999;  Revision  A,  dated  July  23, 1999;  or 
Revision  B.  dated  December  8, 1999;  is 
acceptable  for  compliance  with  the 
requirements  of  paragraph  (a)  of  this  AD. 

Corrective  Actions 

(b)  If  any  damage  (e.g..  cracking)  is 
detected  during  the  insp>ection  required  by 
paragraph  (a)  of  this  AD:  Prior  to  further 
flight,  remove  the  damaged  flight  spoiler  and 
perform  nondestructive  evaluation  procedure 
NDE  ET-27  of  the  lug,  per  Section  2  of  the 
Accomplishment  Instructions  of  Part  B  of 
Bombardier  Alert  Service  Bulletin  A601R- 
57-027,  Revision  C,  dated  May  30,  2000. 

(i)  If  no  damage  is  detected,  repeat  the 
inspection  required  by  paragraph  (a)  of  this 
AD  at  intervals  not  to  exceed  500  flight 
cycles  until  the  requirements  of  paragraph  (c) 
of  this  AD  have  been  accomplished. 

(ii)  If  any  damage  is  detected,  prior  to 
further  flight,  replace  the  damaged  flight 
spoiler  with  a  new  or  serviceable  flight 
spoiler,  per  Bombardier  Service  Bulletin 
601R-57-029,  dated  May  30,  2000. 

(A)  For  a  flight  spoiler  with  no  damage  or 
one  that  is  replaced  with  a  new  or  serviceable 
flight  spoiler  Repeat  the  inspection  required 
by  paragraph  (a)  of  this  AD  at  intervals  not 

to  exceed  500  flight  cycles,  until  the 
requirements  of  paragraph  (c)  of  this  AD  have 
been  accomplished. 

(B)  If  both  flight  spoilers  are  replaced  with 
new,  improved  spoilers  having  part  number 
P/N  600-10602-73  and  P/N  600-10602-74, 
no  further  action  is  required  by  paragraphs 
(a)  and  (b)  of  this  AD. 

Optional  Terminating  Action 

(c)  Replacement  of  fligiit  spK)ilers  having 
part  number  (P/N)  600-10602-1001  or  600- 
10602-1002  with  both  a  new,  improved  left- 
hand  flight  spoiler  having  P/N  600-10602-73 
and  a  new,  improved  right-hand  flight  spoiler 
having  P/N  600-10602-74,  as  applicable;  per 
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Bombardier  Service  Bulletin  601R-57-029, 
dated  May  30,  2000.  constitutes  terminating 
action  for  the  requirements  of  paragraphs  (a) 
and  (b)  of  this  AD. 

Rjeporting  RequirementB 

(d)  Within  10  days  of  accomplishing  the 
inspection  required  by  paragraph  (a)  of  this 
AD:  Submit  a  report  of  any  findings  of 
cracking  to  Bombardier,  bic,  Canadair, 
Aerospace  Group,  P.O.  Box  6087,  Station 
Centre-ville,  Montreal.  Quebec  H3C  3G9, 
Canada.  Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44  U.S.C. 
3501  et  seq.)  and  have  been  assigned  OMB 
Control  Number  2120-0056. 

Alteniative  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (AGO),  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  AGO. 

Special  Flight  Permits 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  1A21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  GFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(g)  The  actions  shall  be  done  in  accordance 
with  Bombardier  Alert  Service  Bulletin. 
A601R-57-O27.  Revision  C,  dated  May  30, 
2000;  and  Bombardier  Service  Bulletin  601R- 
57-029.  dated  May  30,  2000.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  GFR 
part  51.  Copies  may  be  obtained  from 
Bombardier,  Inc.,  Canadair,  Aerospace 
Group.  P.O.  Box  6087,  Station  Centre-ville, 
Montreal,  Quebec  H3C  3G9,  Canada.  This 
information  may  be  examined  at  the  FAA. 
Transp>ort  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington:  or  at  the 
FAA,  New  York  Aircraft  Certification  Office, 
10  Fifth  Street,  Third  Floor,  Valley  Stream, 
New  York;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW..  suite 
700.  Washington.  DC. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Canadian  airworthiness  directive  GF- 
2000-15,  dated  Juneb,  2000. 

Effective  Date 

(h)  This  amendment  becomes  effective  on 
March  1,  2001. 


Issued  in  Renton,  Washington,  on  February 
6.  2001. 
Vi  L.  Upsld, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
{FR  Doc.  01-3563  Filed  2-13-01;  8:45  am) 
BMJJNG  CODE  4910-13-U 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart71 

[Airspace  Dodwt  No.  OO-ACE-34] 

Amendment  to  Class  E  Airspace; 
Algona,  lA 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Direct  final  rule;  confinnation  of 
effective  date. 

SUMMARY:  This  document  confirms  the 
effective  date  of  a  direct  final  rule  which 
revises  Class  E  airspace  at  Algona,  LA. 

EFFECTIVE  DATE:  0901  UTC,  March  22, 
2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City,  MO  64106;  telephone: 
(816) 329-2525. 

SUPPt-EMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  November  20,  2000  (65  FR 
69662).  The  FAA  uses  the  direct  final 
rulemaking  procediu«  for  a  non- 
controversisd  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
March  22,  2001.  No  adverse  comments 
were  received,  and  thus  this  notice 
confirms  that  this  direct  final  rule  will 
become  effective  on  that  date. 

Issued  in  Kansas  City,  MO  on  January  22, 
2001. 
Richard  L.  Day,  . 

Acting  Manager,  Air  Traffic  Division.  Central 
Region. 

[FR  Doc.  01-3650  Filed  2-13-01;  8:45  am) 

BIXMG  COOC  4S10-1S-M 


DEPARTMENT  OF  THE  TREASURY 
internal  Revenue  Service 
26  CFR  Part  1 

[TD8924] 

RIN  1545-AY63 

Liabilities  Assumed  in  Certain 
Corporate  Transactions;  Correction 

agency:  Internal  Revenue  Service  (IRS). 
Treasury. 

ACTION:  Correction  to  temporary  and 
final  regulations. 

SUMMARY:  This  document  contains  a 
correction  to  temporary  and  final 
regulations  that  were  published  in  the 
Federal  Register  on  January  4,  2001  (66 
FR  723).  This  dociunent  relates  to  the 
asstunption  of  liabilities  in  certain 
corporate  transactions  under  section  301 
of  the  Internal  Revenue  Code. 

DATES:  This  correction  is  effective 
January  4,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Dean  (202)  622-7550  (not  a  toll- 
bee  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  temporary  and  final  regulations 
that  are  the  subject  of  this  correction  are 
under  section  301  of  the  Internal 
Revenue  Code. 

Need  for  Correction 

As  published,  these  temporary  and 
final  regulations  (TD  8924)  contain  an 
error  that  may  prove  to  be  misleading 
and  is  in  need  of  clarification. 

Correction  of  Publication 

Accordingly,  the  publication  of  the 
temporary  and  final  regulations  (TD 
8924),  which  were  the  subject  of  FR 
Doc.  01-200,  is  corrected  as  follows: 

On  page  723,  coliunn  3,  in  the 
preamble  imder  the  paragraph  heading 
"A.  State  of  the  Law  Before  the 
Miscellaneous  Trade  and  Technical 
Corrections  Act  of  1999^',  line  6,  the 
language  "distribution  shall  be  reduced 
(but  now"  is  corrected  to  read 
"distribution  shall  be  reduced  (but  not". 

Cynthia  E.  Grigri>y, 

Chief,  Regulations  Unit,  Office  of  Special 

Counsel  (Modernization  and  Strategic 

Planning). 

(FR  Doc.  01-3775  Filed  2-13-01;  8:45  am] 

MLUNQ  CODE  4S30-01-P 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parts  1, 31,  301,  and  602 

[TO  8942] 

RIN  1545-AYOO 

Electronic  Payee  Statements 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Temporary  regulations.    • 

SUMMARY:  This  document  contains 
temporary  regulations  imder  sections 
6041  and  6051  relating  to  the  voltuitary 
•electronic  furnishing  of  payee 
statements  on  Forms  W-2,  "Wage  and 
Tax  Statement,"  and  under  section 
6050S  relating  to  the  volimtary 
electronic  furnishing  of  statements  to 
individuals  for  whom  Forms  1098-T, 
"Tuition  Payments  Statement,"  and 
Forms  1098-E,  "Student  Loan  Interest 
Statement,"  are  filed.  The  regulations 
will  affect  persons  required  by  the 
foregoing  Internal  Revenue  Code 
sections  to  fiunish  these  statements 
(furnishers)  who  wish  to  furnish  these 
statements  electronically.  The 
regulations  will  also  affect  individuals, 
principally  employees,  students,  and 
borrowers  (recipients),  who  consent  to 
receive  these  statements  electronically. 
The  text  of  the  temporary  regulations 
also  serves  as  the  text  of  the  proposed 
regulations  set  forth  in  the  notice  of 
proposed  rulemaking  on  this  subject  in 
the  Proposed  Rules  section  of  this  issue 
of  the  Federal  Register.  The  temporary 
regulations  do  not  affect  the 
requirement  to  file  copy  A  of  Forms  W- 
2  with  the  Social  Security 
Administration  or  the  requirement  to 
file  Forms  1098-T  or  Forms  1098-E 
with  the  IRS. 

DATES:  Effective  Date:  These  regvilations 
are  effective  February  14,  2001. 

Applicability  Date:  These  regulations 
apply  to  statements  to  recipients 
required  to  be  furnished  imder  sections 
6041(d),  6050S(d),  and  6051  after 
December  31,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laura  C.  Nash  at  (202)  622-4910  (not  a 
toll  free  number). 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

These  temporary  regulations  are  being 
issued  without  prior  notice  and  public 
procedure  pursuant  to  the 
Administrative  Procedure  Act  (5  U.S.C. 
553).  For  this  reason,  the  collection  of 
information  contained  in  these 
regulations  has  been  reviewed,  and 
pending  receipt  and  evaluation  of 


public  comments,  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  imder  control  number  1545- 
1729.  Responses  to  this  collection  of 
information  are  required  if  a  person 
required  by  section  6050S(d)  to  furnish 
statements  to  recipients  for  whom 
Forms  1098-T  or  Forms  1098-E  are 
filed,  or  a  person  required  by  sections 
6041(d)  and  6051  to  furnish  payee 
statements  on  Forms  W-2,  wishes  to 
furnish  the  statements  electronically 
using  website  technology. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  control  number 
assigned  by  the  Office  of  Management 
and  Budget. 

For  further  information  concerning 
this  collection  of  information,  ,and 
where  to  submit  comments  on  the 
collection  of  information  and  the 
accuracy  of  the  estimated  burden,  and 
suggestions  for  reducing  this  burden, 
please  refer  to  the  preamble  to  the  cross- 
referencing  notice  of  proposed 
rulemaking  published  in  the  Proposed 
Rules  section  of  this  issue  of  the  Federal 
Register. 

Books  and  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

This  document  contains  amendments 
to  the  Income  Tax  Regulations  (26  CFR- 
part  1)  relating  to  sections  6041(d)  and 
6050S(d),  to  the  Regulations  on 
Emplo3mient  Taxes  and  Collection  of 
Income  Tax  at  Source  (26  CFR  part  31) 
relating  to  section  6051,  and  to  the 
Regulations  on  Procedure  and 
Administi-ation  (26  CFR  Part  301) 
relating  to  section  6724.  Sections 
6041(d)  and  6050S{d)  generally  require 
certain  persons  to  furnish  a  statement  to 
a  person  with  respect  to  whom  an 
injformation  return  is  required  to  be  filed 
with  the  Federal  government  under 
sections  6041(a)  and  6050S(a).  Section 
6051  requires  certain  persons  to  furnish 
a  written  statement  to  an  employee 
regarding  remuneration  paid  by  such 
person  to  the  employee.  The  foregoing 
statements  (specified  statements)  are 
generally  required  to  be  furnished  to 
recipients  on  or  before  January  31  of  the 
year  following  the  calendar  year  for 
which  the  related  information  returns 
are  required  to  be  filed  or  in  which  the 
wages  or  other  compensation  was  paid. 


These  temporary  regulations  state  that 
furnishers  may  provide  the  written 
statements  required  by  sections  6041(d), 
6050S(d),  and  6051  in  an  electronic 
format  in  lieu  of  a  paper  format.  In 
addition,  the  temporary  regulations 
provide  furnishers  with  a  method  of 
furnishing  these  statements 
electronically  using  website  technology. 
Furnishers  who  use  this  website 
technology  and  satisfy  the  requirements 
of  the  temporary  regulations  are  treated 
as  timely  furnishing  the  statements 
under  sections  6041(d),  6050S(d),  and 
6051. 

The  objective  of  the  temporary 
regulations  is  to  facilitate  the  voluntary 
electronic  furnishing  of  these 
statements.  This  objective  is  consistent 
with  the  general  goals  of  (i)  section  2001 
of  the  Internal  Revenue  Service 
Restructuring  and  Reform  Act  of  1998  to 
eliminate  barriers,  provide  incentives, 
and  use  competitive  forces  to  increase 
electronic  filing  over  the  next  ten  years 
and  (ii)  the  Electronic  Signatures  in 
Global  and  National  Commerce  Act  (E- 
SIGN  Act)  to  facilitate  voluntary  use  of 
certain  electronic  records.  However, 
furnishers  are  not  required  to  use  the 
website  technology  described  in  the 
temporary  regulations  if  they  wish  to 
continue  to  provide  paper  statements. 
Thus,  the  temporary  regulations  do  not 
require  a  furnisher  to  invest  in  new 
delivery  systems  or  to  meet  any  new 
legal  requirements  to  furnish  a 
statement. 

A  major  impetus  for  publishing  these 
temporary  regulations  was  the  lai^e 
number  of  requests  for  published 
guidance  fi^m  lenders,  educational 
institutions,  employers  and  other 
furnishers  who  want  the  option  of 
delivering  statements  to  recipients  in  an 
electronic  format.  In  addition,  the 
Information  Reporting  Program 
Advisory  Committee  of  the  Internal 
Revenue  Service  (IRPAC)  and  the 
Electronic  Tax  Administration  Advisory 
Committee  (ETAAC)  also  strongly 
support  providing  furnishers  with  the 
option  of  furnishing  statements 
electronically. 

At  its  May  11,  2000,  public  meeting, 
IRPAC  advocated  issuance  of  guidance 
permitting  furnishers  to  use  website 
technology  to  furnish  statements 
electronically.  The  IRS  consulted  with 
IRPAC  representatives  to  ensure  that  the 
temporary  regulations  provide 
furnishers  with  clear,  practical,  and 
admimstrable  procedures  for  the 
voluntary  electronic  furnishing  of  the 
specified  statements.  The  temporary 
regulations  incorporate  many  of 
IRPAC 's  suggestions  and  those  of  other 
furnishers. 
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These  temporary  regulations  also 
strike  a  balance  between  furnishers' 
desires  to  reduce  costs  and  modernize 
business  processes  by  himishing 
statements  electronically  and  the  tax 
administration  concern  that  employees, 
students,  and  borrowers  must  be  able  to 
access  electronic  statements  so  that  they 
can  timely  iile  accurate  income  tax 
returns.  The  consumer  consent 
provisions  of  section  101(c)(1)  of  the  E- 
SIGN  Act  strike  a  similar  balance 
between  businesses'  desire  to  transmit 
records  electronically  and  concerns 
about  consiimers'  abilities  to  access  and 
use  those  records.  Therefore,  these 
temporary  regulations  include 
disclosure  provisions  that  are  consistent 
with  the  Congressionally-approved 
consent  provisions  of  the  &-SIGN  Act. 
These  disclosure  provisions  will  ensure 
that  recipients  will  obtain  the 
information  they  need  to  make  an 
informed  choice  to  receive  the 
statements  electronically  and  to  access 
them  timely. 

The  IRS  and  the  Treasiiry  Department 
invite  comments  about  whether  the 
provisions  of  these  temporary 
regulations  should  apply  to  statements 
required  to  be  furnished  to  recipients 
under  other  sections  of  the  Internal 
Revenue  Code.  In  addition,  comments 
are  invited  about  whether  furnishers 
will  use  other  technologies  (such  as  e- 
mail)  to  furnish  statements 
electronically  and  whether  they  need 
guidance  on  the  conditions  under  which 
those  statements  will  be  considered 
timely  furnished.  Finally,  comments  are 
invited  on  whether  the  final  regulations 
should  prescribe  standards  to  ensure 
confidentiality  of  taxpayer  information 
posted  on  a  website.  Until  final 
regulations  are  issued,  the  Treasury 
Department  and  the  IRS  expect  that 
fuinishers  will  take  reasonable 
precautions  to  ensure  confidentiality  of 
taxpayer  information. 

Explanation  of  Provisioiis 

This  temporary  regulation  provides 
guidance  under  §§  1.6041-2T(a)(5)  (by 
cross-reference  to  the  regulations  under 
section  6051),  1.6050S-lT(a),  1.6050S- 
2T(a).  and  31.6051-lT(j)  regarding  the 
electronic  furnishing  of  specified 
statements.  The  temporary  regulations 
provide  that  the  written  statements 
required  by  sections  6041(d),  6050S(d), 
and  6051  may  be  furnished  in  an 
electronic  format.  In  addition,  the 
temporary  regulations  provide  that  a 
furnisher  that  complies  with  the 
consent,  required  disclosures,  format, 
posting,  notice,  and  retention  provisions 
of  the  temporary  regulations  is  treated 
as  timely  furnishing  the  specified 


statements  under  sections  6041(d), 
6050S(d),  and  6051. 

Consent 

The  temporary  regidations  provide 
that  a  recipient  must  have  affirmatively 
consented  to  receive  the  statement 
electronically  and  must  not  have 
withdrawn  that  consent  before  the 
statement  is  furnished.  The  consent  or, 
alternatively,  its  confirmation  must  be 
made  electronically  in  a  manner  that 
reasonably  demonstrates  that  the 
recipient  can  access  the  statement  in  the 
electronic  format  in  which  it  will  be 
furnished  to  the  recipient.  A  furnisher 
must  take  certain  actions,  including 
obtaining  from  the  recipient  a  new 
electronic  consent  or  confirmation  of 
consent  to  receive  the  statement 
electronically,  if  a  change  in  the 
hardware  or  software  needed  to  access 
a  statement  creates  a  material  risk  that 
the  recipient  will  not  be  able  to  access 
the  statement. 

Required  Disclosures 

Prior  to  or  at  the  time  a  recipient 
consents  to  receive  a  statement 
electronically,  the  furnisher  must 
provide  a  clear  and  conspicuous 
statement  to  the  recipient  containing 
certain  disclosures.  These  required 
disclosures  are  similar  to  the  consimier 
consent  provisions  in  the  E-SIGN  Act 
and,  like  those  provisions,  require  a 
furnisher  to  inform  a  recipient  about,  for 
example,  the  scope  and  diuation  of  a 
consent  to  receive  an  electronic 
statement,  the  ability  to  revoke  that 
consent,  the  hardware  and  software 
required  to  access,  print,  and  retain  an 
electronic  statement,  and  the  ability  to 
obtain  a  paper  statement. 

Format 

The  temporary  regulations  req\iire 
that  the  electronic  version  of  a  statement 
furnished  to  a  recipient  contain  all 
required  information  and  comply  with 
applicable  revenue  procediires  relating 
to  substitute  statements. 

Posting 

The  temporary  regulations  generaUy 
require  that  the  furnisher  post  the 
statements  on  a  website  accessible  to 
recipients  on  or  before  January  31  of  the 
year  following  the  calendar  year  to 
which  the  statements  relate. 

Notice 

The  temporary  regulations  generally 
require  the  furnisher  to  notify  a 
recipient  that  the  statement  is  posted  on 
a  website  on  or  before  January  31  of  the 
year  following  the  calendar  year  to 
which  the  statement  relates.  The  notice 
may  be  delivered  by  mail,  electronic 


mail,  or  in  person  and  must  provide 
instructions  to  the  recipient  on  how  to 
access  and  print  the  statement.  If  a 
furnisher  later  posts  corrected 
statements  on  the  website,  the  furnisher 
must  notify  the  recipients  of  that 
posting  within  30  days  after  the  posting. 

Retention 

The  temporary  regulations  generally 
require  the  furnisher  to  maintain  access 
to  the  statements  on  the  website  through 
October  15  of>the  year  following  the 
calendar  year  to  which  the  statements 
relate.  In  addition,  the  furnisher 
generally  must  maintain  access  to 
corrected  statements  that  are  posted  on 
the  website  through  October  15  of  the 
year  following  the  calendar  year  to 
which  the  statements  relate  or  for  90 
days  after  that  posting,  whichever  is 
later. 

Special  Analyses 

It  has  been  determined  that  this 
temporary  regulation  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regiilatory  assessment  is  not  required.  It 
has  also  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  Chapter  5)  does  not  apply 
to  these  regiilations. 

Because  no  preceding  notice  of 
proposed  rulemaking  is  required  for  this 
temporary  regulation,  the  provisions  of 
the  Regidatory  Flexibility  Act  do  not 
apply.  However,  an  initial  Regulatory 
Flexibility  Analysis  was  prepared  for 
the  proposed  regulations  published 
elsewhere  in  this  issue  of  the  Federal 
Register.  Px^suant  to  section  7805(f)  of 
the  Internal  Revenue  Code,  that  notice 
of  proposed  rulemaking  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
temporary  regulations  is  Eric  Lucas, 
formerly  of  the  Office  of  Associate  Chief 
Counsel  (Procedure  and 
Administration).  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects 

26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  31 

Employment  taxes.  Income  taxes, 
Penalties,  Pensions,  Railroad  retirement. 
Reporting  and  recordkeeping 
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requirements,  Social  security. 
Unemployment  compensation. 

26  CFR  Part  301 

Employment  taxes,  Estate  taxes. 
Excise  taxes,  Gift  taxes,  Income  taxes, 
Penalties,  Reporting  and  recordkeeping 
requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Amendments  to  the  Regulations 

Accordingly,  26  CFR  parts  1,  31,  301, 
and  602  are  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  entries 
in  nimierical  order  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  * 

Section  1.6041-2T  also  issued  under  26 
U.S.C.  6041(d).  *   *   * 

Section  1.6050S-1T  also  issued  under  26 
U.S.C.  6050S(g). 

Section  1.6050S-2T  also  issued  under  26 
U.S.C.  6050S(g).  *   *   * 

Par.  2.  Section  1.6041-2T  is  added  to 
read  as  follows: 

1 1 .6041 -2T    Return  of  Infomtation  as  to 
payments  to  employees  (temporary). 

(a)(1)  through  (4)  [Reserved] 
(5)  Statement  for  employees.  An 
employer  that  is  required  under 
§  1.6041-2(a)  to  file  Form  W-2  with 
respect  to  an  employee  is  also  required 
under  section  6041(d)  and  6051  to 
fiimish  a  written  statement  to  the 
employee.  This  written  statement  must 
be  furnished  on  Form  W-2  in 
accordance  with  section  6051  and  the 

Tiations. 
)  and  (c).  For  further  guidance,  see 
Sl.6041-2(b)and(c). 

Far.  3.  Sections  1.6050S-1T  and 
1.6050S-2T  are  added  to  read  as 
follows: 

i  1 .6050S-1 T    Information  reporting  for 
payments  and  reimbursements  or  refunds 
of  qualHiad  tuition  and  related  expenses 
(temporary). 

(a)  Electronic  furnishing  of 
statements — (1)  In  general.  A  person 
required  by  section  6050S(d)  to  furnish 
a  written  statement  (furnisher)  to  the 
individual  to  whom  it  is  required  to  be 
furnished  (recipient)  may  furnish  the 
statement  in  an  electronic  format  in  lieu 
of  a  paper  format.  A  furnisher  who 
meets  tiie  requirements  of  paragraphs 
(a)(2)  through  (7)  of  this  section  is 
treated  as  furnishing  the  statement  in  a 
timely  manner. 

(2)  Consent — (i)  In  general.  The 
recipient  must  have  affirmatively 


consented  to  receive  the  statement  in  an 
electronic  format  and  must  not  have 
withdrawn  that  consent  before  the 
statement  is  furnished.  The  consent 
must  be  made  electronically  in  a 
manner  that  reasonably  demonstrates 
that  the  recipient  can  access  the 
statement  in  the  electronic  format  in 
which  it  will  be  furnished  to  the 
recipient.  Alternatively,  the  consent 
may  be  made  in  a  different  manner  (for 
example,  in  an  e-mail  or  in  a  paper 
docimient)  if  it  is  confirmed 
electronically  in  the  manner  described 
in  the  preceding  sentence. 

(ii)  Change  in  hardware  or  software 
requirements.  If  a  change  in  the 
haidware  or  software  required  to  access 
the  statement  creates  a  material  risk  that 
the  recipient  will  not  be  able  to  access 
the  statement,  the  furnisher  must,  prior 
to  changing  the  hardware  or  software, 
provide  the  recipient  with  a  notice.  The 
notice  must  describe  the  revised 
hardware  and  software  required  to 
access  the  statement  and  inform  the 
recipient  that  a  new  consent  to  receive 
the  statement  in  the  revised  electronic 
format  must  be  provided  to  the 
furnisher.  After  implementing  the 
revised  hardware  and  software,  the 
furnisher  must  obtain  from  the 
recipient,  in  the  manner  described  in 
paragraph  (a)(2)(i)  of  this  section,  a  new 
consent  or  confirmation  of  consent  to 
receive  the  statement  electronically. 

(iii)  Example.  The  following  example 
illustrates  the  rules  of  this  paragraph 
(a)(2): 

Example.  Furnisher  F  sends  Recipient  R  an 
e-mail  stating  that  R  may  consent  to  receive 
statements  required  by  section  6050S(d) 
electronically  on  a  website  instead  of  in  a 
paper  format.  The  e-mail  contains  an 
attachment  instructing  R  how  to  consent  to 
receive  the  statements  electronically.  The  e- 
mail  attachment  uses  the  same  electronic 
format  that  F  will  use  for  the  electronically 
furnished  statements.  R  opens  the 
attachment,  reads  the  instructions,  and 
submits  the  consent  in  the  manner  provided 
in  the  instructions.  R  has  consented  to 
receive  the  statements  electronically  in  the 
manner  described  in  paragraph  (a)(2)(i)  of 
this  section. 

(3)  Required  disclosures — (i)  In 
general.  Prior  to,  or  at  the  time  of,  a 
recipient's  consent,  the  furnisher  must 
provide  to  the  recipient  a  clear  and 
conspicuous  disclosure  statement 
containing  each  of  the  disclosures 
described  in  paragraphs  (a)(3)(ii) 
through  (viii)  of  this  section. 

(ii)  Paper  statement.  The  recipient 
must  be  informed  that  the  statement 
will  be  furnished  on  paper  if  the 
recipient  does  not  consent  to  receive  it 
electronically. 

(iii)  Scope  and  duration  of  consent. 
The  recipient  must  be  informed  of  the 


scope  and  duration  of  the  consent.  For 
example,  the  recipient  must  be  informed 
whether  the  consent  applies  to 
statements  furnished  every  year  after  the 
consent  is  given  imtil  it  is  withdrawn  in 
the  manner  described  in  paragraph 
(a)(3)(v)(A)  of  this  section  or  only  to  the 
statement  required  to  be  furnished  on  or 
before  the  January  31  immediately 
following  the  date  on  which  the  consent 
is  given. 

(iv)  Post-consent  request  for  a  paper 
statement.  The  recipient  must  be 
informed  of  any  procedure  for  obtaining 
a  paper  copy  of  the  recipient's  statement 
after  giving  the  consent  described  in 
paragraph  (a)(2)(i)  of  this  section. 

(v)  Withdrawal  of  consent.  The 
recipient  must  be  informed  that — 

(A)  The  recipient  may  withdraw  a 
consent  at  any  time  by  furnishing  the 
withdrawal  in  writing  (electronically  or 
on  paper)  to  the  person  whose  name, 
mailing  address,  telephone  number,  and 
e-mail  address  is  provided  in  the 
disclosure  statement; 

(B)  The  furnisher  will  confirm  the 
writhdrawal  in  writing  (either 
electronically  or  on  paper);  and 

(C)  A  withdrawal  of  consent  does  not 
apply  to  a  statement  that  was  furnished 
electronically  in  the  manner  described 
in  this  paragraph  (a)  before  the 
withdrawal  of  consent  is  furnished. 

(vi)  Notice  of  termination.  The 
recipient  must  be  informed  of  the 
conditions  under  which  a  furnisher  will 
cease  furnishing  statements 
electronically  to  the  recipient. 

(vii)  Updating  information.  The 
recipient  must  be  informed  of  the 
procedures  for  updating  the  information 
needed  by  the  furnisher  to  contact  the 
recipient. 

(viii)  Hardware  and  software 
requirements.  The  recipient  must  be 
provided  with  a  description  of  the 
hardware  and  software  required  to 
access,  print,  and  retain  the  statement, 
and  the  date  when  the  statement  will  no 
longer  be  available  on  the  website. 

(4)  Format.  The  electronic  version  of 
the  statement  must  contain  all  required 
information  and  comply  with  applicable 
revenue  procediu^s  relating  to 
substitute  statements  to  recipients. 

(5)  Posting.  The  furnisher  must  on  or 
before  January  31  of  the  year  following 
the  calendar  year  to  which  the  statement 
relates  (or  such  other  date  permitted  or 
required  for  furnishing  the  statement) 
post  it  on  a  website  accessible  to  the 
recipient. 

(6)  Notice — (i)  In  general.  The 
furnisher  must  on  or  before  January  31 
of  the  year  following  the  calendar  year 
to  which  the  statement  relates  (or  such 
other  date  permitted  or  required  for 
furnishing  the  statement)  notify  the 
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recipient  that  the  statement  is  posted  on 
a  website.  The  notice  may  be  delivered 
by  mail,  electronic  mail,  or  in  person. 
The  notice  must  provide  instructions  on 
how  to  access  and  print  the  statement. 
The  notice  must  include  the  following 
statement  in  capital  letters, 
"IMPORTANT  TAX  RETURN 
DOCUMENT  AVAILABLE."  If  the 
notice  is  provided  by  electronic  mail, 
the  foregoing  statement  should  be  on  the 
subject  line  of  the  electronic  mail  and 
sent  with  high  importance. 

(ii)  Undeliverable  electronic  address. 
If  an  electronic  notice  described  in 
paragraph  (a)(6)(i)  of  this  section  is 
retinned  as  undeliverable,  and  the 
correct  electronic  address  cannot  be 
obtained  from  the  furnisher's  records  or 
bom  the  recipient,  then  the  furnisher 
must  furnish  the  notice  by  mail  or  in 
person  within  30  days  after  the 
electronic  notice  is  returned. 

(iii)  Corrected  statements.  A  furnisher 
must  notify  a  recipient  that  it  has  posted 
corrected  statements  on  a  website 
within  30  days  of  such  posting  in  the 
manner  described  in  paragraph  (a)(6)(i) 
of  this  section.  This  notice  must  be 
furnished  by  mail  or  in  person  if — 

(A)  An  electronic  notice  of  the 
website  posting  of  an  original  statement 
was  retiumed  as  undeliverable;  and 

(B)  The  recipient  has  not  provided  a 
new  e-mail  address. 

(7)  Retention.  The  furnisher  must 
maintain  access  to  the  statements  on  the 
website  through  October  15  of  the  year 
following  the  calendar  year  to  which  the 
statements  relate  (or  the  first  business 
day  after  such  October  15,  if  October  15 
falls  on  a  Saturday,  Sunday,  or  legal 
holiday).  The  furnisher  must  maintain 
access  to  corrected  statements  that  are 
posted  on  the  website  through  October 
15  of  the  year  following  the  calendar 
year  to  which  the  statements  relate  (or 
the  first  business  day  after  such  October 
15,  if  October  15  falls  on  a  Saturday, 
Sunday,  or  legal  holiday)  or  the  date  90 
days  after  the  corrected  statements  are 
posted,  whichever  is  later. 

(b)  Effective  date.  This  section  applies 
to  statements  required  to  be  furnished 
under  section  6050S(d)  after  December 
31,2000. 

I1.6050S-2T    Infonnation  reporting  for 
payments  of  interest  on  qualified  education 
loans  (temporary). 

(a)  Electronic  furnishing  of 
statements — (1)  In  general.  A  person 
required  by  section  6050S(d)  to  furnish 
a  written  statement  (furnisher)  to  the 
individual  to  whom  it  is  required  to  be 
furnished  (recipient)  may  furnish  the 
statement  in  an  electronic  format  in  lieu 
of  a  paper  format.  A  furnisher  who 
meets  the  requirements  of  paragraphs 


(a)(2)  through  (7)  of  this  section  is 
treated  as  furnishing  the  statement  in  a 
timely  manner. 

(2)  Consent — (i)  In  general.  The 
recipient  must  have  affirmatively 
consented  to  receive  the  statement  in  an 
electronic  format  and  must  not  have 
withdrawn  that  consent  before  the 
statement  is  furnished.  The  consent 
must  be  made  electronically  in  a 
manner  that  reasonably  demonstrates 
that  the  recipient  can  access  the 
statement  in  the  electronic  format  in 
which  it  will  be  furnished  to  the 
recipient.  Alternatively,  the  consent 
may  be  made  in  a  different  manner  (for 
example,  in  an  e-mail  or  in  a  paper 
document)  if  it  is  confirmed 
electronically  in  the  manner  described 
in  the  preceding  sentence. 

(ii)  Change  in  hardware  or  software 
requirements.  If  a  change  in  the 
hardware  or  software  required  to  access 
the  statement  creates  a  material  risk  that 
the  recipient  will  not  be  able  to  access 
the  statement,  the  furnisher  must,  prior 
to  changing  the  hardware  or  software, 
provide  the  recipient  with  a  notice.  The 
notice  must  describe  the  revised 
hardware  and  software  required  to 
access  the  statement  and  inform  the 
recipient  that  a  new  consent  to  receive 
the  statement  in  the  revised  electronic 
format  must  be  provided  to  the 
furnisher.  After  implementing  the 
revised  hardware  and  software,  the 
furnisher  must  obtain  from  the 
recipient,  in  the  manner  described  in 
paragraph  (a)(2)(i)  of  this  section,  a  new 
consent  or  confirmation  of  consent  to 
receive  the  statement  electronically. 

(iii)  Example.  The  following  example 
illustrates  the  rules  of  this  paragraph 
(a)(2): 

Example.  Furnisher  F  sends  Recipient  R  an 
e-mail  stating  that  R  may  consent  to  receive 
statements  required  by  section  6050S(d) 
electronically  on  a  website  instead  of  in  a 
paper  format.  The  e-mail  contains  an 
attachment  instructing  R  how  to  consent  to 
receive  the  stateiAents  electronically.  The  e- 
mail  attachment  uses  the  same  electronic 
format  that  F  will  use  for  the  electronically 
fmnished  statements.  R  opens  the 
attachment,  reads  the  instructions,  and 
submits  the  consent  in  the  manner  provided 
in  the  instructions.  R  has  consented  to 
receive  the  statements  electronically  in  the 
manner  described  in  paragraph  (a)(2)(i]  of 
this  section. 

(3)  Required  disclosures — (i)  In 
general.  Prior  to,  or  at  the  time  of,  a 
recipient's  consent,  the  furnisher  must 
provide  to  the  recipient  a  clear  and 
conspicuous  disclosure  statement 
containing  each  of  the  disclosures 
described  in  paragraphs  (a)(3)(ii) 
through  (viii)  of  this  section. 

(ii)  Paper  statement.  The  recipient 
must  be  informed  that  the  statement 


will  be  furnished  on  paper  if  the 
recipient  does  not  consent  to  receive  it 
electronically. 

(iii)  Scope  and  duration  of  consent. 
The  recipient  must  be  informefd  of  the 
scope  and  dxuation  of  the  consent.  For 
example,  the  recipient  must  be  informed 
whether  the  consent  applies  to 
statements  furnished  every  year  after  the 
consent  is  given  until  it  is  withdrawn  in 
the  manner  described  in  paragraph 
(a)(3)(v)(A)  of  this  section  or  only  to  the 
statement  required  to  be  furnished  on  or 
before  the  January  31  immediately 
foUowing  the  date  on  which  the  consent 
is  given. 

(iv)  Post-consent  request  for  a  paper 
statement.  The  recipient  must  be 
informed  of  any  procedine  for  obtaining 
a  paper  copy  of  the  recipient's  statement 
after  giving  the  consent  described  in 
paragraph  (a)(2)(i)  of  this  section. 

(v)  Withdrawal  of  consent.  The 
recipient  must  be  informed  that — 

(A)  The  recipient  may  withdraw  a 
consent  at  any  time  by  furnishing  the 
withdrawal  in  writing  (electronically  or 
on  paper)  to  the  person  whose  name, 
mailing  address,  telephone  number,  and 
e-mail  address  is  provided  in  the 
disclosure  statement; 

(B)  The  furnisher  will  confirm  the 
withdrawal  in  writing  (either 
electronically  or  on  paper);  and 

(C)  A  withdrawal  of  consent  does  not 
apply  to  a  statement  that  was  furnished 
electronically  in  the  manner  described 
in  this  paragraph  (a)  before  the 
withdrawal  of  consent  is  furnished. 

(vi)  Notice  of  termination.  The 
recipient  must  be  informed  of  the 
conditions  under  which  a  furnisher  will 
cease  furnishing  statements 
electronically  to  the  recipient. 

(vii)  Updating  information.  The 
recipient  must  be  informed  of  the 
procedures  for  updating  the  information 
needed  by  the  furnisher  to  contact  the 
recipient. 

(viii)  Hardware  and  software 
requirements.  The  recipient  must  be 
provided  with  a  description  of  the 
hardware  and  software  required  to 
access,  print,  and  retain  the  statement, 
and  the  date  when  the  statement  will  no 
longer  be  available  on  the  website. 

(4)  Format.  The  electronic  version  of 
the  statement  must  contain  all  required 
information  and  comply  with  applicable 
revenue  procedures  relating  to 
substitute  statements  to  recipients. 

(5)  Posting.  The  furnisher  must  on  or 
before  January  31  of  the  year  following 
the  calendar  year  to  which  the  statement 
relates  (or  such  other  date  permitted  or 
required  for  furnishing  the  statement) 
post  it  on  a  website  accessible  to  the 
recipient 
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(6)  Notice — (i)  In  general.  The 
umisher  must  on  or  before  January  31 
af  the  year  following  the  calendar  year 
to  which  the  statement  relates  (or  such 
3ther  date  permitted  or  required  for 
iimishing  the  statement)  notify  the 

recipient  that  the  statement  is  posted  on 
a  website.  The  notice  may  be  delivered 
by  mail,  electronic  mail,  or  in  person. 
The  notice  must  provide  instructions  on 
how  to  access  and  print  the  statement. 
The  notice  must  include  the  following 
statement  in  capital  letters, 
P'IMPORTANT  TAX  DOCUMENT 
RETURN  AVAILABLE."  If  the  notice  is 
provided  by  electronic  mail,  the 
foregoing  statement  should  be  on  the 
subject  line  of  the  electronic  mail  and 
sent  with  high  importance. 

(ii)  Undeliverable  electronic  address. 
if  an  electronic  notice  described  in 
paragraph  (a)(6)(i)  of  this  section  is 
retiuned  as  undeliverable,  and  the 
correct  electronic  address  cannot  be 
obtained  from  the  furnisher's  records  or 
from  the  recipient,  then  the  furnisher 
must  furnish  the  notice  by  mail  or  in 
person  within  30  days  after  the 
electronic  notice  is  returned. 

(iii)  Corrected  statements.  A  furnisher 
must  notify  a  recipient  that  it  has  posted 
corrected  statements  on  a  website 
within  30  days  of  such  posting  in  the 
manner  described  in  paragraph  (a)(6)(i) 
of  this  section.  This  notice  must  be 
furnished  by  mail  or  in  person  if— 

(A)  An  electronic  notice  of  the 
website  posting  of  an  original  statement 
was  returned  as  undeliverable;  and 

(B)  The  recipient  has  not  provided  a 
new  e-mail  address. 

(7)  Retention.  The  furnisher  must 
maintain  access  to  the  statements  on  the 
website  through  October  15  of  the  year 
following  the  calendar  year  to  which  the 
statements  relate  (or  the  first  business 
day  after  such  October  15,  if  October  15 
fells  on  a  Satinday,  Sunday,  or  legal 
holiday).  The  furnisher  must  maintain 
access  to  corrected  statements  that  are 
posted  on  the  website  through  October 
15  of  the  year  following  the  calendar 
year  to  which  the  statements  relate  (or 
the  first  business  day  after  such  October 
15,  if  October  15  falls  on  a  Saturday, 
Suinday,  or  legal  holiday)  or  the  date  90 
days  after  the  corrected  statements  are 
posted,  whichever  is  later. 

(b)  Effective  date.  This  section  applies 
to  statements  required  to  be  furnished 
tmder  section  6050S(d)  after  December 
31,  2000. 

PART  31— EMPLOYMErfT  TAXES  AND 
COLLECTION  OF  INCOME  TAX  AT 
SOURCE 

Far.  4.  The  authority  citation  for  part 
31  is  amended  to  read  in  part  as  follows: 


Authority:  26  U.S.C.  7805  *   *   * 
Section  31.6051-lT  also  issued  under  26 
U.S.C.  6051.  •   •   • 

Par.  5.  Section  31.6051-lT  is  added 
to  read  as  follows: 

§  31 .6051  -1 T    Statements  for  employees 
(temporary). 

(a)  through  (i)  [Reserved].  For  further 
guidance,  see  §  31.6051-l(a)  through  (i). 

(j)  Electronic  furnishing  of 
statements — (1)  In  general.  A  person 
required  by  section  6051  to  furnish  a 
written  statement  on  Form  W-2 
(furnisher)  to  the  individual  to  whom  it 
is  required  to  be  furnished  (recipient) 
may  furnish  the  Form  W-2  in  an 
electronic  format  in  lieu  of  a  paper 
format.  A  furnisher  who  meets  ihe 
requirements  of  paragraphs  (j)(2) 
through  (7)  of  this  section  is  treated  as 
furnishing  the  Form  W-2  in  a  timely 
manner. 

(2)  Consent — (i)  In  general.  The 
recipient  must  have  affirmatively 
consented  to  receive  the  Form  W-2  in 
an  electronic  format  and  must  not  have 
withdrawn  that  consent  before  the  Form 
W-2  is  furnished.  The  consent  must  be 
made  electronically  in  a  manner  that 
reasonably  demonstrates  that  the 
recipient  can  access  the  Form  W-2  in 
the  electronic  format  in  which  it  will  be 
furnished  to  the  recipient.  Alternatively, 
the  consent  may  be  made  in  a  different 
manner  (for  example,  in  an  e-mail  or  in 
a  paper  document)  if  it  is  confirmed 
electronically  in  the  manner  described 
in  the  preceding  sentence. 

(ii)  Change  in  hardware  or  software 
requirements.  If  a  change  in  hardware  or 
software  required  to  access  the  Form  W- 
2  creates  a  material  risk  that  the 
recipient  will  not  be  able  to  access  the 
Form  W-2,  the  furnisher  must,  prior  to 
changing  the  hardware  or  software, 
provide  the  recipient  with  a  notice.  The 
notice  must  describe  the  revised 
hardware  and  software  required  to 
access  the  Form  W-2  and  inform  the 
recipient  that  a  new  consent  to  receive 
the  Form  W-2  in  the  revised  electronic 
format  must  be  provided  to  the 
furnisher.  After  implementing  the 
revised  hardware  and  software,  the 
furnisher  must  obtain  from  the 
recipient,  in  the  manner  described  in 
paragraph  (j)(2)(i)  of  this  section,  a  new 
consent  or  confirmation  of  consent  to 
receive  the  Form  W-2  electronically. 

(iii)  Example.  The  following  example 
illustrates  the  rules  of  this  paragraph 
(j)(2): 

Example.  Furnisher  F  sends  Recipient  R  an 
e-mail  stating  that  R  may  consent  to  receive 
Forms  W-2  electronically  on  a  website 
instead  of  in  a  paper  format.  The  e-mail 
contains  an  attachment  instructing  R  how  to 
consent  to  receive  Forms  W-2  electronically. 


The  e-mail  attachment  uses  the  same 
electronic  format  that  F  will  use  for  its 
electronically  furnished  Forms  W-2.  R  opens 
the  attachment,  reads  the  instructions,  and 
submits  the  consent  in  the  manner  provided 
in  the  instructions.  R  has  consented  to 
receive  Forms  W-2  electronically  in  the 
maimer  described  in  paragraph  (j)(2)(i)  of  this 
section. 

(3)  Required  disclosures — (i)  In 
general.  Prior  to,  or  at  the  time  of,  a 
recipient's  consent,  the  furnisher  must 
provide  to  the  recipient  a  clear  and 
conspicuous  disclosing  statement 
containing  each  of  the  disclosures 
described  in  paragraphs  (j)(3)(ii)  through 
(viii)  of  this  section. 

(ii)  Paper  statement.  The  recipient 
must  be  informed  that  the  Form  W-2 
will  be  furnished  on  paper  if  the 
recipient  does  not  consent  to  receive  it 
electronically. 

(iii)  Scope  and  duration  of  consent. 
The  recipient  must  be  informed  of  the 
scope  and  duration  of  the  consent.  For 
exemiple,  the  recipient  must  be  informed 
whether  the  consent  applies  to  Forms 
W-2  furnished  every  year  after  the 
consent  is  given  until  it  is  withdrawn  in 
the  manner  described  in  paragraph 
(j)(3)(v)(A)  of  this  section  or  only  to  the 
Form  W-2  required  to  be  furnished  on 
or  before  the  January  31  immediately 
following  the  date  on  which  the  consent 
is  given. 

uv)  Post-consent  request  for  a  paper 
statement.  The  recipient  must  be 
informed  of  any  procedure  for  obtaining 
a  paper  copy  of  the  recipient's  Form  W- 
2  after  giving  the  consent  described  in 
paragraph  (i)(2)(i)  of  this  section. 

(v)  Withdrawal  of  consent.  The 
recipient  must  be  informed  that — 

(A)  The  recipient  may  withdraw  a 
consent  at  any  time  by  furnishing  the 
withdrawal  in  writing  (electronically  or 
on  paper)  to  the  person  whose  name, 
mailing  address,  telephone  number,  and 
e-mail  address  is  provided  in  the 
disclosure  statement; 

(B)  The  furnisher  will  confirm  the 
withdrawal  in  writing  (either 
electronically  or  on  paper);  and 

(C)  A  withdrawal  of  consent  does  not 
apply  to  a  Form  W-2  that  was  furnished 
electronically  in  the  manner  described 
in  this  paragraph  (j)  before  the 
withdrawal  of  consent  is  furnished. 

(vi)  Notice  of  termination.  The 
recipient  must  be  informed  of  the 
conditions  imder  which  a  fiunisher  will 
cease  furnishing  statements 
electronically  to  the  recipient  (for 
example,  termination  of  the  recipient's 
employment  with  furnisher-employer). 

(vii)  Updating  information.  Tne 
recipient  must  be  informed  of  the 
procedures  for  updating  the  information 
needed  by  the  furnisher  to  contact  the 
recipient. 
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(viii)  Hardware  and  software 
requirements.  The  recipient  must  be 
provided  with  a  description  of  the 
hardware  and  software  required  to 
access,  print,  and  retain  the  Form  W-2, 
and  the  date  when  the  Form  W-2  will 
no  longer  be  available  on  the  website. 
The  recipient  must  be  informed  that  the 
Form  W-2  may  be  required  to  be 
printed  and  attached  to  a  Federal,  State, 
or  local  income  tax  return. 

(4)  Format.  The  electronic  version  of 
the  Form  W-2  must  contain  all  required 
information  and  comply  with  applicable 
revenue  procediues  relating  to 
substitute  statements  to  recipients. 

(5)  Posting.  The  furnisher  must  on  or 
before  January  31  of  the  year  following 
the  calendar  year  to  which  the  Form  W- 
2  relates  (or  such  other  date  permitted 
or  required  for  furnishing  the  Forms  W- 
2)  post  it  on  a  website  accessible  to  the 
recipient. 

(6)  Notice — (i)  In  general.  The 
furnisher  must  on  or  before  January  31 
of  the  year  following  the  calendar  year 
to  which  the  Form  W-2  relates  (or  such 
other  date  permitted  or  required  for 
furnishing  the  Form  W-2)  notify  the 
recipient  that  the  Form  W-2  is  posted 
on  a  website.  The  notice  may  be 
delivered  by  mail,  electronic  mail,  or  in 
person.  The  notice  must  provide 
instructions  on  how  to  access  and  print 
the  statement.  The  notice  must  include 
the  following  statement  in  capital 
letters,  "IMPORTANT  TAX  RETURN 
DOCUMENT  AVAILABLE."  If  the 
notice  is  provided  by  electronic  mail, 
the  foregoing  statement  should  be  on  the 
subject  line  of  the  electronic  mail  and 
sent  with  hi^  importance. 

(ii)  Undehverable  electronic  address. 
If  an  electronic  notice  described  in 
paragraph  (j)(6)(i)  of  this  section  is 
returned  as  undeliverable,  and  the 
correct  electronic  address  cannot  be 
obtained  from  the  furnisher's  records  or 
from  the  recipient,  then  the  furnisher 
must  furnish  the  notice  by  mail  or  in 
person  within  30  days  after  the 
electronic  notice  is  retiuned. 

(iii)  Corrected  Forms  W-2.  A  furnisher 
must  notify  a  recipient  that  it  has  posted 
corrected  Forms  W-2  on  a  website 
within  30  days  of  such  posting  in  the 
manner  described  in  paragraph  (j)(6)(i) 
of  this  section.  This  notice  must  be 
furnished  by  mail  or  in  person  if — 

(A)  An  electronic  notice  of  the 
website  posting  of  an  original  Form  W- 
2  was  returned  as  undeliverable;  and 

(B)  The  recipient  has  not  provided  a 
new  e-mail  address. 

(7)  Retention.  The  furnisher  must 
maintain  access  to  the  Forms  W-2  on 
the  website  through  October  15  of  the 
year  following  the  calendar  year  to 
which  the  Forms  W-2  relate  (or  the  first 


business  day  after  October  15,  if  October 
15  falls  on  a  Satiuday,  Sunday,  or  legal 
holiday).  The  furnisher  must  maintain 
access  to  corrected  Forms  W-2  that  are 
posted  on  the  website  through  October 
15  of  the  year  following  the  calendar 
year  to  which  the  Forms  W-2  relate  (or 
the  first  business  day  after  such  October 
15,  if  October  15  &lls  on  a  Saturday, 
Sunday,  or  legal  holiday)  or  the  date  90 
days  after  the  corrected  forms  are 
posted,  whichever  is  later. 

(k)  Effective  date.  Paragraph  (j)  of  this 
section  applies  to  Forms  W-2  required 
to  be  furnished  under  section  6051  after 
December  31,  2000. 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

Par.  6.  The  authority  citation  for  part 
301  continues  to  read  in  part  as  follows: 

Authority.  26  U.S.C.  7805  *   *   * 

Par.  7.  Section  301.6724-lT  is  added 
to  read  as  follows: 

§  301 .8724-1 T    RaasonaMe  cause 
(tmnporary). 

(a)  through  (d)(2)  [Reserved].  For 
further  information,  see  §  301.6724-1  (a) 
through  (d)(2). 

(d)(3)  Special  rule  for  furnishers  of 
electronic  statements.  A  filer  may  seek 
a  waiver  for  reasonable  cause  pursuant 
to  §  301.6724-l(c){6).  for  failing  to 
timely  furnish  a  statement  in  the 
following  situation.  If  the  recipient  of 
the  statement  withdraws  a  consent  to 
receive  the  statement  in  an  electronic 
format,  the  filer  will  be  deemed  to  have 
acted  in  a  responsible  manner  imder 
§  301 .6724-1  (d)  if  the  filer  furnishes  a 
paper  statement  on  or  before  the  date  30 
days  after  the  date  the  withdrawal  of 
consent  is  received. 

(e)  through  (n)  [Reserved].  For  further 
guidance,  see  §  301.6724-l(e)  through 
(n). 

PART  602— OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  8.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 

Par.  9.  In  §602.101,  paragraph  (b)  is 
amended  by  adding  entries  to  the  table 
in  numerical  order  to  read  as  follows: 

1602.101    OMB  Control  numlMrs. 

***** 

(b)*  *  • 


CFR  part  or  section  wt>ere        Current  OMB 
identified  and  descrit>ed  control  No. 


1.6041-2T 1545-1729 

•  •                             •  •                             • 

1.6050S-1T  1545-1729 

1.6050S-2T  1545-1729 

•  •                                •  •                                • 

31.6051-1T 1545-1729 


Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 

Approved:  January  10.  2001. 
Jonathan  Talisman, 
Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  01-1292  Filed  2-13-01;  8:45  am] 

BILUNO  COOE  4S30-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180    ' 

[OPP-301101;  FRL-6764-21 
RIN  2070-AB78] 

Clomazone;  Pesticide  Tolerance 

AGENCY:  Enviroiunental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes 
tolerances  for  residues  of  clomazone  in 
or  on  tuberous  and  conn  vegetable 
(except  potato)  subgroup  crop  and 
cucurbit  vegetable  crop  group. 
Interregional  Research  ftoject  Number  4 
(IR— 4)  requested  these  tolerances  under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act,  as  amended  by  the  Food  Quality 
Protection  Act  of  1996. 
DATES:  This  regulation  is  effective 
February  14,  2001.  Objections  and 
requests  for  hearings,  identified  by 
docket  control  number  OPP-301101, 
must  be  received  by  EPA  on  or  before 
April  16,  2001. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VI.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensiue 
proper  receipt  by  EPA,  your  objections 
and  hearing  requests  must  identify 
docket  control  number  OPP-301101  in 
the  subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Shaja  R.  Brothers,  Registration 
Division  (7505C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
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Agency,  1200  Pennsylvania  Ave., 
NW., Washington,  DC  20460;  telephone 
number:  (703)  308-3194;  and  e-mail 
address:  brothers.shaja@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Categories 


industry 


NAICS 
codes 


111 
112 
311 
32532 


Examples  of  poten- 
tially affected  enti- 
tles 


Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufac- 
turing 


This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  imder  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Dixument  and  Other  Related 
Documents? 

!     1.  Electronically.  You  may  obtain 
electronic  copies  of  this  doamient,  and 
certain  other  related  documents  that 
might  be  available  electronically,  fi'om 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations",  "Reg\ilations 
and  Proposed  Rules."  and  then  look  up 
the  entry  for  this  dociunent  imder  the  " 
Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  To  access  the 
OPPTS  Harmonized  Guidelines 
referenced  in  this  dociunent,  go  directly 
to  the  guidelines  at  http://www.epa.gov/ 
opptsfrs/home/guidelin.htm. 


2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  niunber 
OPP-301101.  The  official  record 
consists  of  the  dociunents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
docxmients  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  dociiments. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  #2, 1921  Jeffierson 
Davis  Hwy.,  Arlington,  VA,  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  December  6, 
2000  (65  FR  76249)  (FRL-6755-4),  EPA 
issued  a  notice  pursuant  to  section  408 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  346a  as 
amended  by  the  Food  Quality  Protection 
Act  of  1996  (FQPA)  (Public  Law  104- 
1 70)  annoimcing  the  filing  of  pesticide 
petitions  (PP  9E6063  and  7E4865)  for 
tolerance  by  IR-4,  681  U.S.  Highway  #1 
South,  North  Brunswick,  New  Jersey 
08902-3390.  This  notice  included  a 
siunmary  of  the  petitions  prepared  by 
FMC  Corporation,  the  registrant.  There 
were  no  comments  received  in  response 
to  the  notice  of  filing. 

The  petition  requested  that  40  CFR 
180.425  be  amended  by  establishing 
tolerances  for  residues  of  the  herbicide 
clomazone,  [2-{2-chlorophenyl)methyl- 
4,4-dimethyl-3-isoxazolidinone],  in  or 
on  tanier,  cassava,  yams,  arracacha,  and 
cucurbit  vegetables  at  0.05  and  0.1  parts 
per  million  (ppm).  The  petition  was 
subsequently  amended  to  tuberbus  and 
conn  vegetable  (except  potato)  crop 
subgroup  and  cucurbit  vegetable  crop 
group  at  0.05  ppm. 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable. 


certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposiu«s  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposiu«.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticidefhemical 
residue  in  establishing  a  tolerance  and. 
to  "ensiue  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue...." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26, 1997)  (FRL-5754- 
7). 

m.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  and  to  make  a  determination 
on  aggregate  exposuire,  consistent  with 
section  408(b)(2),  for  a  tolerance  for 
residues  of  clomazone  on  the  tuberous 
and  conn  vegetable  (except  potato)  crop 
subgroup  and  cucurbit  vegetable  crop 
group  at  0.05  ppm.  EPA's  assessment  of 
exposures  and  risks  associated  with 
establishing  the  tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  clomazone  are 
discussed  in  the  following  Table  1  as 
well  as  the  no  observed  adverse  effect 
level  (NOAEL)  and  the  lowest  observed 
adverse  effect  level  (LOAEL)  from  the 
toxicity  studies  reviewed. 
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-Table  1.  —  Subchronic,  Chronic,  and  Other  Toxicity 


GuideflneNo. 


Study  Type 


Results 


870.3100 


90-Day  oral  toxicity  rat 


NOAEL  =  135.2/160.9  mg/kg/day,  males/females  LOAEL  =  273/ 
319.3  mg/kg/day,  males/females,  based  on  decreased  body 
weight,  body  weigtit  gains,  food  consumption  and  increased  ab- 
solute and  relative  liver  weights  in  females  and  increased  abso- 
lute liver  weights  In  males 


870.3100 


90-Day  oral  toxicity  mouse 


NOAEL  ^  1 .200  mg/kg/day  (limit  dose)  LOAEL  >  1 ,200  mg/kg/day 


870.3700a 


Prenatai  developmental  rat 


Maternal  NOAEL  =  100  mg/kg/day  LOAEL  =  300  mg/kg/day  based 
on  chromortilnonrhea  and/or  abdomirxigenital  staining  Develop- 
mental NOAEL  =  100  mg/kg/day  LOAEL  =  300  mg/kg/day  based 
on  indicatkxis  of  delayed  ossifnation  in  the  form  of  either  partial 
ossifkation  or  the  at>sence  of  manubrium,  stemebrae  3-4,  xiph- 
oid, caudal,  and  metacarpals 


870.3700b 


Prenatal  devetopmental  rabbits 


Maternal  NOAEL  =  240  mg^day  LOAEL  =  700  mg/kg/day  based 
on  effects  seen  at  1,000  mg/kg/day,  whrch  Included  mortality, 
abortions,  decreased  body  weight  gain,  and  decreased  defeca- 
tk)n  or  no  feces  Devetopmental  NOAEL  ^  700  mg/kg/day  higfiest 
dose  tested  (HDT)  LOAEL  >  700  mg/kg/day 


870.3800 


2-Genefatkxi  reproductkm  and  fertHrty  effects 


Parental  NOAEL  =  50  mg/kg/day  LOAEL  =  100  mg/kg/day  based 
on  statisttoaliy  signiftoantly  decreased  body  weight  and  body 
weight  gain  dunng  pre-mating,  and  decreased  body  weight  during 
gestatton  &  lactatkHi  male  &  female.  In  addition  decreased  food 
consumption  in  females  and  hydro-nephritk:  kMrwys  in  males,  j^ 
Offspring  riOAEL  =  50  mg/kj^day  LOAEL  =  100  mg/kg/day 
based  on  decreased  body  weight  in  F2a  arid  F2b  litters 


870.4100b 


Chrorvc  toxicity  dogs 


NOAEL  2  1,038/1,012  mg/kg/day,  males/females  (HDT)  LOAEL  > 
1.038/1,012  mg/kg/day 


870.4300 


Ctvonic  toxKHy/ CarcirK>genicity  rats 


NOAEL  =  84.4/112.9  mg/kg/day,  males/females  (HDT)  LOAEL  i 
84.4/112.9  mg/kg/day,  nnales/females  Classified  as  a  "not  likely 
human  caicirK)gen" 


870.4300 


Carcinogenicity  mice 


NOAEL  =  300  mg/kg/day  (HDT)  LOAEL  =  >  300  mg/kg/day  Classi- 
fied as  a  "not  Hkeiy  hun^an  carcinogen" 


870.5100 


Gene  mutation  SatmonaOa  typhknurium  and  Esc^ 
erichia  coK  reverse  gene  mutatton  assay) 


The  test  artcle  was  assayed  up  to  cytoloxk:  concentrattons  (5,000 
(ig/plate),  but  in  no  instance  were  appreciably  increased  number 
of  revertants  to  histkjine  prototrophy  (his^)  found  in  any  of  the 
tester  strains,  either  in  tt\e  presence  or  abserKe  of  metabolk:  ac- 
tivatmn. 


870.5395 


Cytogenettos  In  v^vorat 


Negative.  The  incklerice  of  aberrattons  and  tf>e  aberrattons/cell 
were  not  signifKantty  increased. 


870.5550 


Other  effects  In  vitro  UOS  assay  in  primary  rat 
hepatocytes 


Ckxnazone  was  tested  up  to  cytotoxicity  (relative  toxtoity  at  0.10 
\iiJmL  was  88.6%),  but  in  no  cultures  treated  with  test  arttoie  was 
a  signifKant  increase  In  mean  net  nudear  counts  indicative  of 
UDS  recorded. 


870.7485 


Metabolism  and  pharmacokinettos 


Ckxnazone  is  extensively  metabolized  by  the  liver  and  excreted  in 
tf)e  urine  and  feces  within  24  hours.  Sixteen  metabolites,  Includ- 
ing ttie  parent,  were  kjentified;  arxl  tfie  predominant  route  of  ex- 
cretion was  in  urine. 


B.  Toxicological  Endpoints 

The  dose  at  which  no  adverse  effects 
are  observed  (the  NOAEL)  from  the 
toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment  is 
used  to  estimate  the  toxicological  level 
of  concern  (LOG).  However,  die  lowest 
dose  at  which  adverse  effects  of  concern 
are  identified  (the  LOAEL)  is  sometimes 
used  for  risk  assessment  if  ho  NOAEL 
was  achieved  in  the  toxicology  study 


selected.  An  imcertainty  factor  (UF)  is 
applied  to  reflect  uncertainties  inherent 
in  the  extrapolation  bom  laboratory 
animal  data  to  humans  and  in  the 
variations  in  sensitivity  among  members 
of  the  human  popidation  as  well  as 
other  unknowns.  An  UF  of  100  is 
routinely  used,  lOX  to  account  for 
interspecies  difiierences  and  lOX  for 
intraspecies  diffierences. 


For  dietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UF  to 
calculate  an  acute  or  chronic  reference 
dose  (acute  RfD  or  chronic  RfD)  where 
the  RfD  is  equal  to  the  NOAEL  divided 
by  the  appropriate  UF  (RfD  =  NOAEL/ 
UF).  Where  an  additional  safety  factor  is 
retained  due  to  concerns  unique  to  the 
FQPA,  this  additional  factor  is  applied 
to  the  RfD  by  dividing  the  RfD  by  such 
additional  factor.  The  acute  or  chronic 
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Population  Adjusted  Dose  (aPAD  or                The  linear  default  risk  methodology        a  "  point  of  departiire"  is  identified 
cPAD)  is  a  modification  of  the  RfD  to          (Qi*)  is  the  primary  method  currently         below  which  carcinogenic  effects  are 
accommodate  this  type  of  FQPA  Safety       used  by  the  Agency  to  quantify                    not  expected.  The  point  of  departure  is 
Factor.                                                            carcinogenic  risk.  The  Qi  *  approach           typically  a  NOAEL  based  on  an 
r  For  non-dietary  risk  assessments              assumes  that  any  amoimt  of  exposure          endpoint  related  to  cancer  effects 
(other  than  cancer)  the  UF  is  used  to           will  lead  to  some  degree  of  cancer  risk.       though  it  may  be  a  different  value 
determine  the  LOG.  For  example,  when       A  Qi *  is  calculated  and  used  to  estimate     derived  from  the  dose  response  curve. 
100  is  the  appropriate  UF  (lOX  to                risk  which  represents  a  probability  of         To  estimate  risk,  a  ratio  of  the  point  of 
account  for  interspecies  differences  and      occiirrence  of  additional  cancer  cases          departure  to  exposiue  (MOE  cancer  = 
lOX  for  intraspecies  differences)  the            (e.g.,  risk  is  expressed  as  1  x  10-^  or  one      point  of  departure/exposures)  is 
LOG  is  100.  To  estimate  risk,  a  ratio  of        in  a  million).  Under  certain  specific             calculated.  A  summary  of  the 
the  NOAEL  to  exposures  (margin  of            circumstances,  MOE  calculations  will         toxicological  endpoints  for  clomazone 
exposure  (MOE)  -  NOAEL/exposiu«)  is      be  used  for  the  carcinogenic  risk                  used  for  human  risk  assessment  is 
calculated  and  compared  to  the  LOG.          assessment.  In  this  non-linear  approach,     shown  in  the  following  Table  2: 

Table  2.— Summary  of  Toxicological  Dose  and  Endpoints  For  Clomazone  Use  in  Human  Risk  Assessment 

Exposure  Scenario 

Dose  Used  in  Risk  Assessment, 
UF 

FQPA  SF*  and  Level  of  Con- 
cern for  Risk  Assessment 

Study  and  Toxicologk:al  Effects 

Acute  Dietary  females  13-50  years  of 
age 

NOAEL  =  100  nf)g/kg/day 

UF  =  100 

Acute  RfD  =  1 .0  mg/kg/day 

FQPA  SF  =  IX 

aPAD  -  actrte  RfD  +FQPA  SF  = 
1 .0  mg/kg/day 

Developmental  rat 

LOAEL  =  300  mg/kg/day  based 
on  delayed  ossification 

Acute  Dietary  general  population  includ- 
ing Infants  and  children 

None 

None 

A  risk  assessment  is  not  re- 
quired for  this  F>opulatton  siitv 
group. 

Chronic  Dietary  all  populations 

NOAEL=  84.4  mg/kg/day 
UF=100 

Chronk;  RfD  =  0.84  mg/kg/day 

FQPASF  =  1X 

cPAD  =  chronk:  RfD  +  FQPA 
SF  =  0.84  mg/kg/day 

• 

2— year  rat  feeding  study 
LOAEL  >  84.4  mg/kg/day  (HDT) 

90— day  oral  rat 

LOAEL  =  319.3  mg/kg/day 
based  on  based  on  de- 
creased body  weight,  body 
weight  gains,  food  consump- 
tion and  increased  absolute 
arKJ  relative  liver  weights  in 
females  and  Increased  abso- 
lute liver  weights  In  males. 

2— Generation  Reproductton 

LOAEL  =  100  mg/kg/day  based 
on  statistically  significantty 
decreased  body  weight  & 
body  weight  gain  during  pre- 
mating,  and  decreased  body 
weight  during  gestation  &  lac- 
tation male  &  fen^le.  In  addi- 
tk>n  decreased  food  con- 
sumptton  In  feniales  and 
hydro-nephritic  kkJneys  in 
males. 

Oral,  Short-Term  (1  to  7  days)  (Residen- 
tial) 

None 

None 

No   residential   uses    An  end- 
point  was  not  selected. 

Oral,  Intermediate-Term  (1  week  to  sev- 
eral months)  (Residential) 

None 

None 

No   residential   uses.   An  end- 
point  was  not  selected. 

Demrial  and  Inhalation  Short-Term  (1  to 
7  days)  (Residential) 

Maternal 

NOAEL=  100  mg/kg/day 
Dermal  absorption  =  100% 

Inhalation  at>sorption  =  100% 

LOCforMOE  =  100 

Developmental  rat  study 

Maternal 

LOAEL  =  300  nr>g/kg/day.  based 
on  chromortiinontiea  and 
atxlominogenital  staining 

Dermal  and  Inhalation,  Intemnediate-term 
(1  week  -  several  months)  and  Long- 
Term  (several  months  -  lifetime)  (Resi- 
dential) 

Oral 

NOAEL=  84.4  mg/kg/day 

LOC  for  MOE  =  100 

2-year  rat  feeding  study 

LOAEL  >  84.4  mg/kg/day  (HDT) 
90-day  oral  rat 
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Table  2.  —  Summary  of  Toxicological  Dose  and  Endpoints  for  clomazone  Use  in  Human  Risk  Assessment— 

Continued 


Exposure  Scenario 


Dose  Used  in  Risk  Assessment, 
UF 


Dermal  Absorption  =  100% 
Inhalation  absorption  =  100% 


FQPA  SF*  and  Level  of  Con- 
cern for  Risk  Assessment 


Study  and  Toxrcok)gical  Effects 


LOAEL  =  319.3  mg/kg/day 
t>ased  on  based  on  de- 
creased body  weight,  body 
weight  gains,  food  consump- 
tion and  ir>creased  absolute 
and  relative  liver  weights  in 
females  and  irKreased  abso- 
lute liver  weights  in  males 
2-<jeneratk)n  Reproduction 
LOAEL  =  100  mg/kg/day  based 
on  statistKally  signifk»ntiy 
decreased  body  weight  artd 
body  weight  gain  dur1r>g  pre- 
mating,  and  decreased  body 
weight  durir)g  gestatk>n  &  lac- 
tatkxi  male  &  female.  In  addi- 
tkxi  decreased  food  con- 
sumptk)n  In  females  aruJ 
hydro-nephritk:  kidneys  in 
males. 


The  retererK»  to  ttie  FQPA  Safety  Factor  refers  to  any  additkxial  safety  factor  retained  due  to  concerns  unk^ue  to  the  FQPA 


C.  Exposure  Assessment 

1 .  Dietary  exposure  from  food  and 
feed  uses.  Tolerances  have  been 
established  (40  CFR  180.425)  for  the 
residues  of  clomazone,  in  or  on  a  variety 
of  raw  agricultural  commodities.  Risk 
assessments  were  conducted  by  EPA  to 
assess  dietary  exposures  from 
clomazone  in  food  as  follows: 

i.  Acute  exposure.  Acute  dietary  risk 
assessments-are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 
concern  occurring  as  a  result  of  a  one 
day  or  single  exposiire.  The  Dietary 
Exposure  Evaluation  Model  (DEEM) 
analysis  evaluated  the  individual  food 
consiimption  as  reported  by 
respondents  in  the  USDA  1989-1992 
nationwide  Continuing  Surveys  of  Food 
Intake  by  Individuals  (CSFII)  and 
accumulated  exposure  to  the  chemical 
for  each  commodity.  The  following 
assumptions  were  made  for  the  acute 
exposure  assessments:  A  Tier  1  acute 
analysis  was  performed  for  females  13- 
50  years  old  using  existing  and 
recommended  tolerance  level  residues. 
100%  crop  treated. 

ii.  Chronic  exposure.  In  conducting 
this  chronic  dietary  risk  assessment  the 
DEEM  analysis  evaluated  the  individual 
food  consumption  as  reported  by 
respondents  in  the  USDA  (1989-1992) 
nationwide  CSFII  and  acciunidated 
exposure  to  the  chemical  for  each 
commodity.  The  following  assumptions 
were  made  for  the  chronic  exposure 
assessments:  A  Tier  1  chronic  analysis 


was  performed  for  the  general  U.S. 
population  and  all  population 
subgroups  using  existing  and 
recommended  tolerance  level  residues, 
100%  crop^treated. 

2.  Dietary  exposure  from  drinking 
water.  The  Agency  lacks  sufficient 
monitoring  exposure  data  to  complete  a 
comprehensive  dietary  exposure 
analysis  and  risk  assessment  for 
clomazone  in  drinking  water.  Because 
the  Agency  does  not  have 
comprehensive  monitoring  data, 
drinking  water  concentration  estimates 
are  made  by  teliance  on  simulation  or 
modeling  taking  into  account  data  on 
the  physical  characteristics  of 
clomazone.  Clomazone's  major 
environmental  degradate,  FMC  65317 
(N-[2-  chlorophenol)methyll  -3-hydroxy- 
2,2-dimethyl  propanamide)  was  also 
included  in  the  drinking  water 
assessment. 

The  Agency  uses  the  Generic 
Estimated  Environmental  Concentration 
(GENEEC)  or  the  Pesticide  Root  Zone/ 
Exposure  Analysis  Modeling  System 
(PRZM/EXAMS)  to  estimate  pesticide 
concentrations  in  siuiace  water  and 
screening  concentration  in  ground  water 
(SQ-GROW),  which  predicts  pesticide 
concentrations  in  ground  water.  In 
general,  EPA  will  use  GENEEC  (a  tier  1 
model)  before  using  PRZM/EXAMS  (a 
tier  2  model)  for  a  screening-level 
assessment  for  surface  water.  The 
GENEEC  model  is  a  subset  of  the  PRZM/ 
EXAMS  model  that  uses  a  specific  high- 
.end  nmoff  scenario  for  pesticides. 


GENEEC  incorporates  a  farm  pond 
scenario,  while  PRZM/EXAMS 
incorporate  an  index  reservoir 
environment  in  place  of  the  previous 
pond  scenario.  The  PRZM/EXAMS 
model  includes  a  percent  crop  area 
&ctor  as  an  adjustment  to  accoimt  for 
the  maximum  percent  crop  coverage 
within  a  watershed  or  drainage  basin. 

None  of  these  models  include 
consideration  of  the  impact  processing 
(mixing,  dilution,  or  treatment)  of  raw 
water  for  distribution  as  drinking  water 
would  likely  have  on  the  removal  of 
pesticides  from  the  source  water.  The 
primary  use  of  these  models  by  the 
Agency  at  this  stage  is  to  provide  a 
coarse  screen  for  sorting  out  pesticides 
for  which  it  is  highly  unlikely  that 
drinking  water  concentrations  would 
ever  exceed  hiunan  health  levels  of 
.  concern. 

Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
assessment  process,  the  Agency  does 
not  use  estimated  environmental 
concentrations  (EECs)  from  these 
models  to  quantify  drinking  water 
exposure  and  risk  as  a  %Rffl  or  %PAD. 
Instead  drinking  water  levels  of 
comparison  (DWLOCs)  are  calciilated 
and  used  as  a  point  of  comparison 
against  the  model  estimates  of  a 
pesticide's  concentration  in  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food,  and  from 
residential  uses.  Since  DWLOCs  address 
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total  aggregate  exposure  to  clomazone 
they  are  further  discussed  in  the 
aggregate  risk  sections  below. 

Based  on  the  GENEEC  and  SCI-GROW 
models  the  EECs  of  clomazone  and  FMC 
65317  for  acute  exposm«s  are  estimated 
to  be  95  parts  per  billion  (ppb)  for 
surface  water  and  2.4  ppb  for  groiind 
water.  The  EECs  for  chronic  exposures 
are  estimated  to  be  23  ppb  for  siuiace 
water  and  2.4  ppb  for  groimd  water. 

3.  From  non-dietary  exposure.  The 
term  "residential  exposure"  is  used  in 
this  docimient  to  refer  to  non- 
occupational, non-dietary  exposure 
(e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides,  flea 
and  tick  control  on  pets). 

Clomazone  is  not  registered  for  use  on 
any  sites  that  would  result  in  residential 
exposure. 

i  4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cmnulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
clomazone  has  a  common  mechanism  of 
toxicity  with  other  substances  or  how  to 
include  this  pesticide  in  a  cimnUative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumidative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
clomazone  does  not  appear  to  produce 
a  toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assiuned  that  clomazone  has  a  conunon 
mechanism  of  toxicity  with  other 
substances.  For  information  regarding 
EPA's  efforts  to  determine  which 
chemicals  have  a  common  mechanism 
of  toxicity  and  to  evaluate  the 
ciunulative  effects  of  such  chemicals, 
see  the  final  rule  for  Bifenthrin  Pesticide 
Tolerances  (62  FR  62961,  November  26, 
1997). 

D.  Safety  Factor  for  Infants  and 
Children 

1.  Safety  factor  for  infants  and 
children — i.  In  general.  FFDCA  section 
408  provides  that  EPA  shall  apply  an 
additional  tenfold  margin  of  safety  for 
infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base  on 
toxicity  and  exposure  unless  EPA 
letermines  that  a  different  margin  of 


safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposiue  (MOE)  analysis  or  through 
using  imcertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans. 

ii.  Prenatal  and  postnatal  sensitivity. 
The  prenatal  and  postnatal  toxicology 
data  base  for  clomazone  is  complete 
with  respect  to  FQPA  considerations. 
There  is  no  quantitative  or  qualitative 
evidence  of  increased  susceptibility  of 
rats  or  rabbit  fetuses  to  in  utero 
exposure  in  developmental  studies. 
Although  there  was  a  suggestion  of 
susceptibility  in  the  rat  developmental 
study  based  on  the  presence  of  delayed 
ossification  in  the  fetuses,  the  EPA 
concluded  that  the  fetal  effects  were  no 
more  severe  than  the  maternal  effects 
because:  There  is  no  dose  response 
relationship  for  delayed  ossification 
(i.e.,  absence  of  increased  incidence 
with  increase  in  dose);  low  fetal/litter 
incidences;  delayed  ossifications  were 
not  considered  to  be  severe;  and  no 
visceral  or  skeletal  malformations  were 
seen. 

iii.  Conclusion.  There  is  a  complete 
toxicity  data  base  for  clomazone  and 
expostne  data  are  complete  or  are 
estimated  based  on  data  that  reasonably 
accoimts  for  potential  exposines.  The 
FQPA  factor  was  reduced  to  IX  because 
of  the  following  reasons:  There  is  no 
indication  of  quantitative  or  qualitative 
increased  susceptibility  of  rats  or  rabbits 
to  in  utero  and/or  postnatal  exposing;  a 
developmental  neurotoxicity  study  is 
not  required;  and  the  dietary  (food  and 
drinking  water)  exposure  assessments 
will  not  under  estimate  the  potential 
exposmes  for  infants  and  children 
(there  are  currently  no  registered 
residential  uses). 

E.  Aggregate  Risks  and  Determination  of 
Safety 

To  estimate  total  aggregate  exposure 
to  a  pesticide  from  food,  drinking  water, 
and  residential  uses,  the  Agency 
calculates  DWLOCs  which  are  used  as  a 
point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 
in  water  (EECs).  DWLOC  values  are  not 
regidatory  standards  for  drinking  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food  and  residential 
uses.  In  calculating  a  DWLOC,  the 
Agency  determines  how  much  of  the 
acceptable  exposure  (i.e.,  the  PAD)  is 
available  for  exposure  through  drinking 
water  (e.g.,  allowable  chronic  water 


exposure  (mg/kg/day)  =  cPAD  - 
(average  food  -*-  residential  exposure)). 
This  allowable  exposure  through 
drinking  water  is  used  to  calculate  a 
DWLOC. 

A  EiWLOC  will  vary  depending  on  the 
toxic  endpoint,  drinking  water 
consumption,  and  body  weights.  Default 
body  weights  and  consumption  values 
as  used  by  the  US  EPA  Office  of  Water 
are  used  to  calculate  DWLOCs:  2Liter8 
(L)/70kilograms  (kg)  (adult  male),  2L/60 
kg  (adult  female),  and  lL/10  kg  (child). 
Default  body  weights  and  drinking 
water  consumption  values  vary  on  an 
individual  basis.  This  variation  will  be 
taken  into  accoimt  in  more  refined 
screening-level  and  quantitative 
drinking  water  exposing  assessments. 
Different  populations  will  have  different 
DWLOCs.  Generally,  a  DWLOC  is 
calculated  for  each  type  of  risk 
assessment  used:  Acute,  short-term, 
intermediate-term,  chronic,  and  cancer. 

When  EECs  for  surface  water  and 
ground  water  are  less  than  the 
calculated  DWLOCs.  OPP  concludes 
with  reasonable  certainty  that  exposures 
to  the  pesticide  in  drinking  water  (when 
considered  along  with  other  sources  of 
exposing  for  which  OPP  has  reliable 
data)  would  not  result  in  imacceptable 
levels  of  aggregate  hiunan  health  risk  at 
this  time.  Because  OPP  considers  the 
aggregate  risk  resulting  from  multiple 
exposure  pathways  associated  with  a 
pesticide's  uses,  levels  of  comparison  in 
drinking  water  may  vary  as  those  uses 
change.  U  new  uses  are  added  in  the 
future,  OPP  will  reassess  the  potential 
impacts  of  residues  of  the  pesticide  in 
drinking  water  as  a  part  of  the  aggregate 
risk  assessment  process. 

1.  Acute  risk.  A  Tier  1  acute  dietary 
exposure  analysis  for  clomazone  was 
performed  using  existing  and  proposed 
tolerance  level  residues,  100  CT  for  all 
commodities,  and  DEEM  default 
processing  factors.  The  acute  analysis 
was  performed  for  females  13-50  years 
old.  Using  the  exposure  assumptions 
discussed  in  this  unit  for  acute 
exposure,  the  acute  dietary  exposure 
from  food  to  clomsuMue  will  occupy 
<1%  of  aPAD  for  females  13-50  years 
and  older  at  the  95th  percentile.  In 
addition,  there  is  potential  for  acute 
dietary  exposure  to  clomazone  in 
drinkLig  water.  After  calculating 
DWLOCs  and  comparing  them  to  the 
EECs  for  surface  and  ground  water,  EPA 
does  not  expect  the  aggregate  exposure 
to  exceed  100%  of  the  aPAD.  as  shown 
in  the  following  Table  3: 
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Table  3.— Aggregate  Risk  Assessment  for  Acute  Exposure  to  Clomazone 


Scenario/PoptJlation  Subgrot^ 

aPAD,  mg/kg/ 
day 

%  aPAD  (Food) 

Surface  Water. 
PPb 

Ground 
Water,  ppb 

DWLOC 
PPb 

Females  13-50  yrs  old 

1 

1% 

95 

2.4 

30,000 

2.  Chronic  risk.  A  Tier  1  chronic 
dietary  exposure  analysis  for  clomazone 
was  performed  using  existing  and 
proposed  tolerance  level  residues,  100% 
CT  for  all  commodities,  and  DEEM 
default  processing  factors.  The  chronic 
analysis  applied  to  the  U.S.  population 
and  all  population  subgroups.  Using  the 


exposiue  assiunptions  described  in  this 
imit  for  chronic  exposure,  EPA  has 
concluded  that  exposure  to  clomazone 
from  food  will  utilize  <1%  of  the  cPAD 
for  the  U.S.  population  and  all 
population  subgroups.  There  are  no 
residential  uses  for  clomazone  that 
residt  in  chronic  residential  exposure  to 


clomazone.  After  calculating  DWLOCs 
and  comparing  them  to  the  EECs  for 
surfece  and  groimd  water,  EPA  does  not 
expect  the  aggregate  exposure  to  exceed 
100%  of  the  cPAO,  as  shown  in  the 
following  Table  4: 


Table  4.  —  Aggregate  Risk  Assessment  for  Chronic  (Non-Cancer)  Exposure  to  Clomazone 


Scenario/Population  Sutigroup 

cPAD.  mg/kg/ 
day 

%  cPAD  (Food) 

Surface  Water, 
Ppb 

Ground 
Water,  ppb 

DWLOC, 
ppb 

U.S.  Population 

0.84 

<1 

23 

2.4 

29,000 

AH  Infants  (<  1  year  old) 

0.84 

<1 

23 

2.4 

8,400 

Children  (1-6  years  dd) 

0.84 

<1 

23 

2.4 

8,400 

CMdren  (7-12  years  old) 

0.84 

<1 

23 

2.4 

8.400 

Females  (13-50  years  old) 

0.84 

<1 

23 

2.4 

25.000 

3.  Short-  and  intermediate-  term  risk. 
Short-and  intermediate-term  aggregate 
exposiue  takes  into  account  residential 
exposure  plus  chronic  exposiue  to  food 
and  water  (considered  to  be  a 
background  exposiuB  level). 

Clomazone  is  not  registered  for  use  on 
any  sites  that  would  result  in  residential 
exposure.  Therefore,  the  aggregate  risk 
is  the  s\im  of  the  risk  from  food  and 
water,  which  do  not  exceed  the 
Agency's  level  of  concern. 

4.  Determination  of  safety.  Based  on 
these  risk  assessments.  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  and  to  infants  and  children 
from  aggregate  exposure  to  clomazone 
residues. 

rv.  Other  Consideratioiis 

A.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methods  are 
available  for  the  determination  of  the 
residues  of  clomazone  in  plants.  Briefly, 
samples  are  acid  hydrolyzed.  hexane 
extracted,  NaiCOs  washed,  and  cleaned- 
up  with  a  FlorisilR  column.  The 
resulting  samples  are  analyzed  by  gas 
chromatography  (GC)  using  a  nitrogen 
phosphorus  detector  (NPD)  or  mass 
spectrometer  (MS).  The  limit  of 
quantitation  (LOQ)  for  this  method  is 
0.05  ppm.  A  confirmatory  procedure 
(GC/MS-SIM)  is  available  (Method  I. 
FAME). 


B.  International  Residue  Limits 

There  is  neither  a  Codex  proposal,  nor 
Canadian  or  Mexican  limits  for  residues 
of  clomazone  in/on  the  subject  crops. 
Therefore,  a  compatibility  issue  is  not 
relevant  to  the  proposed  tolerance. 

V.  Conclusion 

Therefore,  tolerances  are  established 
for  residues  of  clomazone,  [2-(2- 
chlorophenyl)methy  1-4 ,4-dimethyl-3- 
isoxazolidinone],  in  or  on  the  tuberous 
and  conn  vegetable  (except  potato)  crop 
subgroup  and  cucurbit  vegetable  crop 
group  at  0.05  ppm. 

VI.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA.  as 
amended  by  the  FQPA.  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regidations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjusttnents,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  irom  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 


section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regiUation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  control 
niunber  OPP-301101  in  the  subject  line 
on  the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  April  16,  2001. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  reUed  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procediu^s  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
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must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  yoiu'  written  request  to:  Office  of 
the  Hearing  Clerk  (1900),  Environmental 
Protection  Agency.  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460.  You 
may  ailso  deliver  yovir  request  to  the 
Office  of  the  Hearing  Clerk  in  Rm.  C400, 
Waterside  Mall.  401  M  St..  SW.. 
Washington.  DC  20460.  The  Office  of 
the  Hearing  Clerk  is  open  from  8  a.m. 
to  4  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Office  of  the  Hearing 
Clerk  is  (202)  260-4865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accoimting  Operations  Branch.  Office 
of  Pesticide  Programs.  P.O.  Box 
360277M.  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  piupose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697.  by  e-mail  at 

tompkins.jim@epa.gov.  or  by  mailing  a 
iBquest  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington.  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  yoiu  request  for  such  a  waiver  to: 
James  Hollins,  Information  Resources 
and  Services  Division  (7502C).  Office  of 
Pesticide  Programs.  Enviroiunental 
Protection  Agency,  1200  Pennsylvania 
Ave..  NW..  Washington,  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VI. A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  your 
copies,  identified  by  docket  control 
number  OPP-301101.  to:  Public 
Information  and  Records  Integrity 
Branch.  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave..  NW.,  Washington,  DC  20460.  In 
person  or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
LB.2.  You  may  also  send  an  electronic 


copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCn 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCn  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  &ct;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s]  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Vn.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  a  tolerance 
under  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (0MB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866.  entitied  Regulatory 
Planning  and  Review  (58  FR  51735. 
October  4, 1993).  This  final  rule  does 
not  contain  any  information  collections 
subjact  to  OMB  approval  imder  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  imder 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
prior  consultation  as  specified  by 
Executive  Order  13084.  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (63  FR 
27655,  May  19,  1998);  special 
considerations  as  required  by  Executive 
Order  12898.  entiUed  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16. 
1994);  or  require  OMB  review  or  any 
Agency  action  imder  Executive  Order 
13045,  entitied  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks  (62  FR  19885,  April  23. 
1997).  This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  piu'suant  to  section 


12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA).  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
imder  FFDCA  section  408(d),  such  as 
the  tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  entitied 
Federalism  (64  FR  43255.  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
govenunent  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directiy  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 

Vm.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  jiublication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
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and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  January  18,  2001. 

James  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180HAMENDEO] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
371. 

2.  Section  180.425  is  amended  by 
alphabetically  adding  commodities  to 
the  table  in  paragraph  (a)  to  read  as 
follows: 

f  1 80.425    Ctomazone;  toleranc**  for 
rMiduos. 

(a)  General."     *     * 


ConHnodity 

Parts  per 
million 

*              •              •      , 

Vegetable,  cucurbrt,  group  

Vegetable,  tut>erous  and  corm, 
except  potato,  subgroup  

• 

0.05 
0.05 

(FR  Doc.  01-3619  Filed  2-13-01;  8:45  am] 

BILIJNO  COOE  6B60-SO-S 


FEDERAL  COfyiMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[WT  Docket  No.  99-168;  CS  Docket  No.  98- 
120;  MM  Docket  No.  00-39;  FCC  01-25] 

Clearing  of  ttie  740-B06  MHz  Band; 
Conversion  to  Digitai  Television 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  In  this  document,  the 
Commission  adopts  mechanisms  and 
makes  determinations  intended  to 
facilitate  the  clearing  of  the  740-806 
MHz  band  to  allow  for  the  introduction 
of  new  wireless  services,  and  to  promote 
the  early  transition  of  analog  television 
licensees  to  digital  television  service 
("DTV").  The  Commission  adopts  rules 
and  policies  that  allow  the  private 
sector  to  determine  the  band-clearing 
mechanisms  that  will  best  suit 
broadcasters'  and  potential  new  700 
MHz  licensees'  needs.  By  this  action, 
the  Commission  also  builds  upon  the 
policies  adopted  in  the  Memorandum 


Opinion  and  Order  and  Fiuther  Notice 
of  Proposed  Rule  Making  in  this 
proceeding  ("700  MHz  MO&O  and 
FNPflJW")  in  which  it  provided  guidance 
regarding  its  review  of  regulatory 
requests  filed  in  connection  with 
volimtary  private  agreements  that  would 
accelerate  the  DTV  transition  and  open 
the  700  MHz  band  for  new  uses. 
dates:  Effective  February  14,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nese  Cuendeisberger  or  Bill  Huber  of 
the  Auctions  and  Industry  Analysis 
Division  at  (202)  418-0660  (voice),  (202) 
418-7233  (TTY),  or  Martin  Liebman  or 
Stanley  Wiggins  of  the  Policy  Division 
at  (202)  418-1310  (voice).  (202)  418- 
7233  (TTY),  Wireless 
Telecommunications  Biu^au. 
SUPPt.EMENTARY  INFORMATION:  This  is  a 
summary  of  a  Third  Report  and  Order 
("Third R&a')  in  WT  Docket  No.  99- 
168,  adopted  on  January  18,  2001,  and 
released  on  January  23,  2001.  The 
complete  text  of  the  Third  R60  is 
available  for  inspection  and  copying 
diuing  normal  business  hoius  in  the 
FCC  Reference  Center  (Room  CY-A257), 
445  12th  Street,  SW,  Washington,  DC.  It 
may  also  be  piuchased  from  the 
Commission's  copy  contractor, 
International  Transcription  Services, 
Inc.  (ITS,  Inc.),  445  12th  Street,  SW, 
Room  CY-B400,  Washington,  DC  20554, 
(202)  314-3070.  The  Third  RdO  is  also 
available  on  the  Internet  at  the 
Commission's  web  site:  http:// 
www.fcc.gov/Bureaus/WireIess/Orders/ 
2001/fcc01025.  Alternative  formats 
(computer  diskette,  large  print,  audio 
cassette  and  Braille)  are  available  to 
persons  with  disabilities  by  contacting 
Martha  Contee  at  (202)  418-0260,  TTY 
(202)  418-2555.  or  at  mcontee@fcc.gov. 

Synopsis  of  the  Third  Report  and  Order 

1.  By  this  Third  R&O,  the  Conunission 
adopts  mechanisms  and  makes 
determinations  intended  to  facilitate  the 
clearing  of  the  740-806  MHz  band  to 
allow  for  the  introduction  of  new 
wireless  services,  and  to  promote  the 
early  transition  of  analog  television 
licensees  to  DTV.  The  746-806  MHz 
band  at  issue  has  historically  been  used 
exclusively  by  television  stations 
(Channels  60-69).  The  incumbent 
television  broadcasters  are  permitted  by 
statute  to  continue  operations  until  their 
markets  are  converted  to  digital 
television,  which  is  not  schediiled  to 
occur  until  December  31,  2006,  and  that 
date  may  be  extended  under  certain 
circumstances.  Congress  has,  however, 
mandated  that  the  Commission 
commence  competitive  bidding  for  the 
commercial  licenses  well  before  the 
scheduled  termination  date  of  the  DTV 


transition.  In  the  700  MHz  MO&O  and 
FNPRM,  (65  FR  42879  and  65  FR  42960, 
July  12,  2000),  the  Commission 
provided  guidance  on  its  review  of 
applications  for  approval  of  regiilatory 
requests  associated  with  voluntary 
agreements  accelerating  the  transition  of 
incumbent  analog  television  licensees 
and  opening  these  bands  for  new  700 
MHz  licensee  use.  The  Third  R&O 
annoimces  additional  policies  to 
facilitate  voluntary  band  clearing 
agreements  among  incumbent 
broadcasters  and  new  wireless 
licensees. 

2.  Cost-Sharing  Rules.  The 
Commission  concludes  that  it  is  not 
necessary  or  appropriate  to  adopt  cost- 
sharing  rules  to  assist  in  clearing  the 
700  MHz  band.  Based  on  the  record,  the 
Commission  finds  that  the  new  700 
MHz  commercial  wireless  licensees 
should  be  able  to  enter  into  cost-sharing 
agreements  without  Commission  rules. 
Therefore,  the  Commission  leaves  all 
cost-sharing  arrangements  to 
negotiations  among  successful  auction 
bidders  in  this  band. 

3.  Three-Way  Voluntary  Transition 
Agreements.  Ilie  Commission  adopts  a 
general  presumption,  standards  of 
review,  and  policies  for  three-way 
agreements  among  incumbent  Channel 
59-69  broadcasters  and  new  700  MHz 
wireless  licensees  that  are  similar  to 
those  adopted  in  the  700  MHz  MO&O 
and  FNPRM  for  bilateral  agreements 
between  broadcasters  and  new  700  MHz 
wireless  licensees.  Three-way  band 
clearing  agreements  would  provide  for 
TV  incumbents  in  the  700  MHz  band  to 
relocate  their  operations  to  lower  band 
TV  channels  that  would  be  volimtarily 
cleared  by  the  lower  band  tV 
inciunbents.  The  Commission  finds  that 
adopting  guidelines  for  three-way 
agreements  similar  to  those  established 
for  bilateral  agreements  should  help 
negotiating  parties  and  serve  the  public 
interest  by  providing  a  measiu«  of 
certainty  regarding  the  conditions  imder 
which  a  regulatory  request  to  implement 
a  three-way  agreement  may  be 
approved.  The  presumption  the 
Commission  will  apply  to  three-way 
agreements  will  be  the  same  as  the 
presiunption  adopted  for  bilateral 
agreements.  Thus,  the  Commission  will 
presume  that  the  public  interest  is 
substantially  furthered  when  an 
applicant  demonstrates  that  |he  grant  of 
its  request  will  both  result  in  certain 
specific  benefits  and  avoid  specific 
detriments.  To  obtain  this  presimiption, 
an  applicant  must  first  demonstrate  that 
grant  of  its  request  would  result  in  one 
of  the  foUowing:  (i)  Make  new  or 
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expanded  wireless  service,  such  as 
"2.5G"  or  "3G"  services,  available  to 
consiuners;  (ii)  clear  commercial 
firequencies  that  enable  provision  of 
public  safety  services;  or  (iii)  result  in 
the  provision  of  wireless  service  to  rural 
or  other  imderserved  communities.  To 
obtain  the  presiunption,  the  applicant 
must  also  show  that  grant  of  its  request 
would  not  result  in  any  one  of  the 
following:  (i)  The  loss  of  any  of  the  four 
stations  in  the  designated  market  area 
with  the  largest  audience  share;  (ii)  the 
loss  of  the  sole  service  licensed  to  the 
local  community;  or  (iii)  the  loss  of  a 
commimity's  sole  service  on  a  channel 
reserved  for  noncommercial  educational 
broadcast  service. 

4.  As  was  stated  in  the  700  MHz 
MO&O  and  FNPRM,  the  presiunption  is 
not  conclusive  or  dispositive.  In  specific 
cases  where  the  presimiption  applies, 
for  instance,  the  Commission  will 
consider  whether  special  or  unique 
factors  involving  loss  of  broadcast 
service  are  sufficient  to  rebut  the 
presumption.  When  the  presumption  is 
not  established  or  is  rebutted,  the 
Commission  will  review  regulatory 
requests  by  weighing  the  loss  of  service 
and  the  advent  of  new  wireless  service 
on  a  case-by-case  basis.  In  conducting 
this  analysis,  the  Commission  will 
consider  all  relevant  public  interest 
factors  regarding  the  provision  of 
vvdreless  services,  the  acceleration  of  the 
DTV  transition,  and  the  loss  of 
broadcast  service.  The  Commission  will 
consider  as  a  relevant  factor  in  its  public 
interest  determination,  for  instance,  the 
extent  to  which  a  station's  signed  will 
remain  available,  after  implementation 
of  the  agreement,  to  a  significant 
number  of  its  viewers  in  the  licensee's 
service  area. 

5.  The  standards  adopted  in  the  Third 
R&O  for  reviewing  regulatory  requests 
made  in  connection  with  three-way 
voluntary  agreements  will  enable  the 
Commission  to  weigh  both  the  benefits 
associated  with  recovery  of  the 
spectrum  for  new  wireless  uses  and  any 
loss  of  service  to  the  broadcast 
community.  The  same  loss  of  service 
analysis  will  be  applied  to  both  bilateral 
and  three-way  band  clearing  agreements 
in  light  of  the  fact  that  they  will 
contribute  to  the  same  process  of 
facilitating  the  transition  to  DTV  and 
clearing  the  700  MHz  band  for  new 
services. 

6.  Although  the  factors  involved  in  a 
loss-of-service  analysis  will  be  the  same 
for  three-way  and  bilateral  agreements, 
their  application  to  three-way 
agreements  may  in  some  circumstances 
require  two  loss-of-service  analyses  to 
assure  that  effectuation  of  the  agreement 
would  be  consistent  with  the  public 


interest.  In  those  cases,  the  Commission 
will  do  such  an  analysis  separately  for: 
(i)  People  in  the  service  area  of  the 
relocation  channel  that  is  temporarily 
suspending  service,  and  (ii)  people  in 
the  service  area  of  the  Channel  59-69 
incumbent.  If  the  two  signals —  i.e.,  the 
relocation  channel's  signal  (Channel  2- 
58  range)  and  the  relocating  channel's 
signal  (Channel  59-69  range) — have 
been  provided  from  the  same  location 
with  the  same  coverage  characteristics, 
the  loss-of-service  analysis  would 
appear  to  be  identical  to  that  for  a 
bilateral  agreement,  but  with  the  focus 
on  the  loss  of  the  relocation  signal 
rather  than  the  Channel  59-69  signal. 
Because  the  Channel  59-69  signal 
would  continue  to  be  available  within 
approximately  the  same  service  area,  the 
only  loss  the  Commission  would  need 
to  focus  on  would  be  that  of  the  signal 
of  the  relocation  channel.  In  other 
words,  the  Commission  would  need  to 
ascertain  that  the  presumption  is  met 
only  for  the  relocation  channel.  In  other 
circumstances,  however,  the 
Conunission  would  need  to  conduct  two 
separate  loss-of-service  analyses  and 
each  station  involved  should  separately 
satisfy  the  requirements  set  forth  to 
qualify  for  the  favorable  presumption.  U 
one  of  the  channels  involved  does  not 
qualify  for  the  presumption,  then  the 
Commission  will  make  a  public  interest 
determination  on  a  case-by-case  basis.  A 
three-way  agreement  m^y  also,  in  some 
cases,  expand  a  service  area.  Such 
expansion,  which  would  generally  tend 
to  promote  the  public  interest,  would 
have  to  be  considered  in  conjunction 
with  any  interference  issues.  The 
Commission  will  consider  as  relevant 
factors  in  its  public  interest 
determination  the  extent  to  which  a 
station's  signal  remains  available  to 
viewers  located  within  its  previous 
service  area,  as  well  as  the  substitution 
of  a  relocating  station's  programming  for 
the  programming  previously  available  to 
viewers  of  the  relocation  channel. 

7.  Interference  Issues.  Interference 
issues  may  arise  under  a  three-way 
agreement  that  do  not  arise  under  a 
bilateral  agreement.  Specifically,  while 
a  bilateral  agreement  contemplates  that 
a  broadcaster  relinquish  one  of  its  two 
TV  allotments,  a  three-way  agreement 
involves  the  relocation  of  a  Channel  59- 
69  operation  into  a  lower  band 
allotment,  which  may  potentially  give 
rise  to  interference  issues  with  respect 
to  neighboring  TV  stations. 

8.  The  Third  R&O  finds  that  no 
interference  issues  should  arise  if  the 
relocating  station's  signal  is  to  be 
broadcast  in  the  same  mode  (i.e.,  the 
relocation  involves  an  analog  operation 
moving  into  an  analog  allotment  or  a 


digital  operation  relocating  into  a  digital 
allotment)  from  the  same  location  as  the 
lower  band  incumbent's  signal  using  the 
same  or  lower  power  and  the  same  or 
lower  antenna  height.  In  all  other 
situations  the  proposed  change  must 
satisfy  the  Conunission's  prescribed 
interference  protection  standards  for 
digital  or  analog  operations,  as 
applicable,  and  the  Commission  will 
address  each  such  proposed  assignment 
on  a  case-by-case  basis. 

9.  A  modification  could,  for  instance, 
involve  either  the  relocation  of  an 
analog  operation  or  the  relocation  of  a 
digital  operation.  If  the  modification 
involves  the  relocation  of  a  digital 
operation  either  (i)  into  an  analog 
allotment;  or  (ii)  into  a  digital  allotment, 
where  the  relocated  station  does  not 
operate  at  the  same  location  or  with  the 
same  or  lower  power  and  the  same  or 
lower  antenna  height  as  the  lower  band 
incumbent,  the  Commission  will  require 
such  modification  to  comply  with  the 
provisions  of  §  73.623(c)  of  its  rules. 
That  rule  section  spells  out  technical 
criteria  for  DTV  modifications, 
including  minimum  desired-to- 
undesired  ("D/U")  signal  ratios,  which 
protect  CO-  and  adjacent  channel  DTV 
and  analog  assignments  from 
interference.  If  the  modification 
involves  the  relocation  of  an  analog 
operation  either  (i)  into  a  digital 
allotment;  or  (ii)  into  an  analog 
allotment,  where  the  relocated  station 
does  not  operate  at  the  same  location  or 
with  the  same  or  lower  power  and  the 
same  or  lower  antenna  height  as  the 
lower  band  incumbent,  the  Commission 
will  require  such  modification  to 
comply  with  the  provisions  of  §§  73.610 
and  73.698  of  its  rules  in  instances 
where  an  analog  operation  may  affect 
the  operation  of  another  analog 
allotment,  and  the  provisions  of 

§  73.623(c)  in  instances  where  an  analog 
operation  may  affect  the  oi>eration  of  a 
digital  allotment. 

10.  The  Commission  declines  to  adopt 
a  new  "no  interference"  standard  that 
would  prohibit  any  new  involuntary 
interference  to  existing  licensees.  The 
Commission  believes  that  relocation 
proposals  that  can  be  achieved  in  a 
manner  consistent  with  its  existing 
interference  protection  standards  should 
be  encouraged  so  as  to  facilitate  the 
congressional  intent  underlying  the 
allocation  of  these  bands  for  new 
wireless  uses. 

11.  The  Commission  will  entertain 
negotiated  interference  agreements 
pursuant  to  §  73.623(g)  of  its  rules, 
which  is  limited  to  possible  agreements 
between  relocating  DTV  stations  and 
any  existing  TV  stations  that  are  entitled 
to  interference  protection  under  the 
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Commission's  rules.  Pursuant  to  that 
section,  parties  may  reach  negotiated 
agreements,  notwithstanding  the  ftict 
that  the  agreements  woiild  result  in 
increased  interference  to  a  DTV  or 
analog  television  station  above  the 
minimum  technical  criteria  for  DTV 
allotments,  provided  that  the  station 
agrees  in  writing  to  accept  the 
interference  and/or  to  implement  an 
exchange  of  channel  allotments  in  the 
same  community,  same  market,  or  . 
adiacent  markets.  Under  §  73.623(g),  the 
grant  of  such  applications  must  be 
consistent  with  the  public  interest. 
These  cases  will  be  reviewed  on  a  case- 
by-case  basis.  As  with  interference 
agreements  negotiated  under  §  73.623(g) 
in  other  contexts,  the  Mass  Media 
Bureau  will  evaluate  these  cases  in  the 
first  instance,  and  it  is  the  Commission's 
intent  that  the  significance  of  any 
service  gains  and  losses  should  be 
considered  seriously  in  the  evaluation 
of  whether  the  negotiated  interference 
agreement  shoidd  be  approved. 

12.  The  Third  R&O  dso  confirms  that 
broadcasters  may  file  applications  for 
exchanges  of  DTV  allotments  on  an 
intra-community,  intra-market,  or  inter- 
market  basis,  provided  that  the 
exchanges  do  not  result  in  additional 
interference  beyond  the  Commission's 
de  minimis  standard  to  other  stations  or 
that  all  affected  stations  agree  to  accept 
any  additional  interference  that  would 
result  from  the  exchange,  and  that  all 
other  requirements  of  the  DTV  allotment 
rules  are  satisfied  with  respect  to  the 
application(s). 

13.  The  Third  RGO  notes  that  any 
interference-related  requests  in 
connection  with  a  voluntary  band 
clearing  agreement  will  be  considered 
together  with  the  other  regulatory 
requests  to  implement  that  agreement 

14.  Procedural  Issues.  In  the  Third 
R&O,  the  Commission  makes  clear  its 
commitment  to  processing  all  regulatory 
requests  associated  with  band  clearing 
agreements  as  expeditiously  as  possible. 
The  Commission  also  clarifies  the 
procedures  that  will  apply  to  such 
requests  and  adopts  certain  procedural 
changes  designed  to  streamline  the 
review  process.  Requests  that  require  a 
change  to  the  DTV  Table  of  Allotments 
will  generally  be  subject  to  existing 
procedures  foimd  in  §  73.622  of  the 
Commission's  rules.  Under  certain 
circiunstances,  however,  the 
Commission  will  not  use  a  rulemaking 
proceeding  to  make  a  DTV  allotment 
change.  Moreover,  the  following 
principles  will  govern  whether  the 
Commission  will  employ  routine  part  73 
application  procedures  or  rulemaking 
proceedings,  regardless  of  whether  a 
DTV  assigunent  is  being  exchanged 


with  another  DTV  assignment,  an  analog 
TV  assignment  is  being  exchanged  with 
another  analog  TV  assignment,  a  DTV 
assignment  is  being  moved  to  an  analog 
TV  allotment,  or  an  analog  TV 
assignment  is  being  moved  to  a  DTV 
allotment.  Proposals  submitted  in 
connection  with  three-way  band 
clearing  agreements  where  both 
broadcasters  are  licensed  to  the  same 
community  and  the  result  will  not  be 
the  dereservation  of  a  noncommercial 
educational  allotment,  wiU  be  processed 
under  routine  application  procedures 
[i.e.,  a  rulemaking  proceeding  would  not 
be  necessary)  and  will  be  subject  to 
public  notice  and  comment  procedures. 
In  addition,  proposals  to  change  the 
community  of  licraise  will  be  processed 
imder  routine  application  procedures  so 
long  as  the  relocating  broadcaster 
complies  with  all  community-of-Ucense 
obligations  and  coverage  requirements 
for  both  communities,  and  the  situation 
for  the  conununity  that  is  losing  a 
station  is  consistent  with  the  700  MHz 
band-clearing  presumptions.  In  both 
such  cases,  the  Mass  Media  Biueau  will 
evaluate  these  proposals  in  the  first 
instance,  and  it  is  the  Commission's 
intent  that  the  significance  of  any 
service  gains  and  losses  should  be 
considered  seriously  in  the  evaluation 
of  whether  the  proposal  should  be 
approved.  The  Commission  also 
delegates  to  the  Mass  Media  Bureau 
authority  to  make  minor,  administrative 
changes  to  the  analog  or  DTV  Table  to 
reflect  changes  authorized  by  the  grant 
of  ^plications,  such  as  rhanging  an 
analog  TV  allotment  to  a  DTV  allotment. 
In  addition,  consistent  with  the 
Commission's  existing  rules, 
broadcasters  will  be  permitted  to 
negotiate  swaps  of  ETTV  channel 
allotments  pursuant  to  application 
procedures,  provided  that  they  comport 
with  existing  policies  [i.e.,  exchanges  of 
DTV  allotments  on  an  intra-community, 
intra-market,  or  adjacent-market  basis 
will  be  entertained,  provided  that  the 
exchanges  do  not  resiilt  in  additional 
interference  beyond  the  Commission's 
de  minimis  standard  to  other  stations  or 
that  all  affected  stations  agree  to  accept 
any  additional  interfnence  that  would 
result  from  the  exchange,  and  that  all 
other  requirements  of  the  DTV  allotment 
rules  are  satisfied  with  respect  to  the 
application(s)).  The  Third  R&O  does 
note,  however,  that  a  rulemaking 
proceeding  will  be  required  in 
situations  in  which  a  broadcaster 
proposes  to  add  a  new  channel 
allotment,  to  change  the  community  of 
license  of  an  existing  allotment  (except 
in  the  circiunstances  mentioned),  or  to 
dereserve  an  existing  noncommercial 


educational  allotment,  and  existing 
Commission  allotment  policies  will  be 
applied.  The  Third  R&O  also  clarifies 
that  in  such  rulemaking  proceedings  to 
modify  the  DTV  Table  of  Allotments  in 
conjunction  with  band  clearing 
agreements,  the  proposals  woidd  not  be 
subject  to  counterproposals  from  other 
parties,  as  is  usually  the  case  in 
broadcast  allotment  rulemaking 
proceedings. 

15.  In  managing  the  transition  to  DTV, 
the  Conunission  has,  as  a  general  matter, 
prohibited  broadcasters  from 
terminating  their  analog  service  early, 
and  has  determined  that  analog 
television  and  DTV  facilities  should  be 
licensed  under  a  single,  paired  license. 
In  the  700  MHz  MO&O  and  FNPRh4,  the 
Commission  decided  to  allow  early 
termination  of  analog  service  to 
accommodate  volimtary  agreements.  To 
effectuate  that  policy,  the  Third  R&O 
clarifies  that  a  broadcaster  will  not  be 
jeopardizing  its  license  by  agreeing  to 
relinquish  one  of  the  two  aUotments 
under  its  license,  subject  to  prior 
Commission  authorization,  to  effectuate 
a  band  clearing  agreement.  This  is  a 
narrow  depart\ire  from  the  general 
principle  that  the  DTV/analog  license  is 
a  single  license  and  thus  that  neither 
channel  can  be  transferred  separately. 
The  Commission  believes  that  this 
approach  wUl,  without  an  undue 
adverse  effect  on  the  public's  overall 
receipt  of  broadcasting  service,  expedite 
the  full  commercial  and  public  safety 
use  of  the  700  MHz  spectrum  specified 
in  section  337  of  the  Communications 
Act  of  1934,  as  amended,  and  the 
transition  to  DTV.  The  Third  R&O  also 
clarifies  that  if  as  a  result  of  a  three-way 
agreement  a  broadcaster  iS'left  with  oidy 
an  analog  television  channel,  it  must 
convert  to  DTV  by  the  applicable  date 
set  forth  in  §  73.624(d)  of  the 
Commission's  rules. 

\6.  Temporary  Relocation  to 
Channels  52-58.  The  Third  R&O  does 
not  prohibit  voluntary  agreements  that 
woiUd  result  in  TV  stations  currently 
operating  on  Channels  60-69  relocating 
temporarily  into  Channels  52-58,  which 
will  be  subject  to  future  licensing  for 
wireless  services.  The  Conunission 
recognizes  that  there  are  potential 
benefits  and  costs  associated  with 
temporary  relocation  to  Channels  52-58 
resulting  from  voluntary  agreements. 
The  potential  benefit  includes  allowing 
the  inciunbent  broadcasters  the 
opportunity  to  continue  operating, 
while  clearing  the  spectrum  for  new 
wireless  licensees,  "rhe  Commission  will 
consider  any  public  interest  costs  in  its 
review  of  any  requests  submitted  in 
connection  with  voluntary  agreements 
to  relocate  temporarily  into  Channels 
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52-58  imder  the  standards  that  have 
been  set  out  in  this  proceeding. 

17.  Secondary  Auctions.  A  secondary 
band  clearing  auction  would  be  a 
mechanism  to  determine  the  price  that 
would  be  paid  by  700  MHz  licensees  to 
TV  inciunbents  who  agree  to  clear  their 
channels  in  the  700  NOlz  band.  The 
Commission  recognized  in  the  700  MHz 
MO&O  and  FNPRM  that  a  secondary 
auction  mechanism  may  produce 
significant  benefits,  and  does  not  depart 
from  that  finding  in  the  Third  R&O.  The 
Commission  also  finds  that  the  private 
sector  is  better  suited  to  determine  what 
mechanisms  interested  parties  might 
demand  and  to  implement  a  secondary 
auction  in  a  manner  that  is  most 
responsive  to  broadcasters'  and 
potential  bidders'  needs.  The 
Commission  does  not  therefore  intend  at 
this  time  to  conduct  a  secondary 
auction. 

18.  The  Commission  will  rely  on 
private  secondary  auctions  and  any 
other  such  voluntary,  comprehensive 
band  clearing  arrangements  among  new 
700  MHz  licensees  and  inciunbent 
broadcasters  that  would  result  in  the 
volimtary  early  transition  of  this  band  to 
new  services.  The  Commission  cannot 
know  whether  individually  negotiated 
arrangements  or  private  auctions  will  be 
the  more  effective  voluntary  clearing 
mechanism  and  supports  giving  parties 
a  choice,  so  long  as  die  approach  is 
consistent  with  Conunission  policies 
and  rules.  Based  on  the  record,  the 
Commission  finds  that  a  privately 
conducted  secondary  auction  may  be 
conducted  in  a  manner  that  would  not 
interfere  with  the  integrity  and 
operations  of  the  Commission's 
spectrum  auction  process.  The  Third 
R&O  reminds  parties  that  where  a 
secondary  auction  leads  to  private  band 
clearing  agreements,  the  Commission 
must  approve  any  regulatory  requests 
necessary  to  the  effectuation  of  such 
agreements. 

19.  Collusion  Issues.  The  Third  R&O 
clarifies  that  the  Commission's  anti- 
collusion  rules,  set  forth  at  §  1.2105(c), 
do  not  prohibit  participation  in  a 
secondary  auction  or  band  clearing 
agreements,  but  that  parties  need  to 
keep  those  requirements  in  mind.  For 
instance,  to  the  extent  that  negotiating  a 
band  clearing  agreement  or  the  terms  of 
participation  in  a  secondary  auction 
conveys  information  about  bids,  bidding 
strategies,  or  settlements  to  other 
applicants  for  licenses  in  the  same 
geographic  license  areas  in  the 
Commission's  auction,  such 
communications  would  be  prohibited 
while  the  anti-collusion  rule  is  in  effect, 
imless  the  parties  have  identified  each 
other  on  their  short-form  applications  as 


parties  to  a  bidding  arrangement  under 
§  1.2105(a)(2)(viii).  However,  to  the 
extent  that  such  negotiations  are  not 
with  other  "applicants"  for  licenses  in 
the  same  geographic  license  areas  or  do 
not  convey  prohibited  information,  such 
communications  would  not  be 
prohibited  under  the  anti-collusion  rule 
and  negotiations  could  continue  after 
the  short-form  deadline.  Many  of  the 
parties  conducting  and  participating  in 
private  secondary  band  clearing 
auctions  are  not  likely  to  be 
"applicants"  subject  to  the 
Commission's  prohibition  on  collusion. 

20.  Accordingly,  the  Commission 
reminds  parties  participating  in 
secondary  auctions  or  entering  into 
three-way  agreements  to  remain  mindful 
of  their  obligations  under  the 
Commission's  anti-collusion  rules.  In 
this  regard,  the  Commission  notes  that 
with  respect  to  auctions  of  licenses  in 
the  700  MHz  band,  a  band  clearing 
agreement  or  contract  to  participate  in  a 
secondary  auction  constitutes  an 
agreement  that  relates  to  licenses  being 
auctioned,  and  is  covered  by  the 
disclosure  requirement  of 

§  1.2105(a){2)(viii)-  Disclosure  of  the 
parties  to  any  agreements  on  short-form 
auction  applications  also  provides  a 
"safe  harbor"  against  allegations  that 
conununications  in  connection  with 
such  agreements  constitute 
communications  prohibited  imder  the 
anti-collusion  rules.  Where  agreements 
are  not  reached  before  the  short-form 
filing  deadline,  participants  in. 
secondary  auctions  or  parties  entering 
into  three-way  agreements  should 
educate  all  involved  in  such  activities 
about  these  obligations,  and  might 
consider  establishing  procedures  to 
insulate  individuals  from  others' 
auction-related  communications  or 
taking  other  precautionary  steps  to 
prevent  collusive  conduct  from 
occurring. 

21.  Proposal  to  Cap  Clearing  Costs. 
The  Commission  will  not  adopt  cost 
recovery  guidelines  at  this  time.  The 
Commission  believes  that  both 
voluntary  clearing  agreements  and  a 
private  secondary  auction  plan  would 
be  more  likely  to  succeed  without  the 
use  of  cost  guidelines.  Further,  the 
record  of  this  proceeding  contains  litUe 
detail  about  how  to  structure  any  such 
guidelines. 

22.  Digital  Must-Carry.  Although  the 
Commission  did  not  seek  comment  in 
die  700  MHz  MO&O  and  FNPRM  on  the 
digital  must-carry  issue,  a  number  of 
commenters  urge  the  Commission  to 
adopt  DTV  must-carry  rules  in  order  to 
encourage  band  clearing.  The 
Commission  finds  in  the  Third  R&O  that 
the  requests  of  commenters  in  this 


proceeding  for  adoption  of  various  DTV 
must-carry  rules  have  in  most  respects 
been  resolved  in  Carriage  of  Digital 
Television  Broadcast  Signals,  CS  Docket 
No.  98-120.  First  Report  and  Order  and 
Further  Notice  of  Proposed  Rulemaking, 
FCC  01-22, 1152-56  (released  January 
23,  2001),  as  well  as  in  WHDT-DT 
Channel  59,  Stuart,  Florida,  Petition  for 
Declaratory  Ruling  that  Digital 
Broadcast  Stations  Have  Mandatory 
Carriage  Rights,  CSR-5562-Z, 
Memorandum  Opinion  and  Order,  FCC 
01-23, 1112-15  (released  January  23, 
2001).  The  Commission  also  defers 
consideration  of  other  issues  raised  by 
commenters,  such  as  the  mandatory 
dual  carriage  of  a  station's  digital  and 
analog  signals  during  the  digital 
television  transition,  pending 
development  of  an  improved  record  in 
the  DTV  Must-Carry  proceeding. 

23.  Other  Relocation  Proposals. 
Certain  commenters  argue  that,  should 
there  be  a  "lone  holdout"  of  an 
incumbent  broadcaster  in  a  market 
where  substantial  clearing  has  occurred, 
it  might  well  threaten  the  success  of  the 
transition  to  UTV  and  the  ability  of  new 
700  MHz  licensees  to  deploy  rapidly 
new  wireless  technologies  in  this 
spectrum.  Holdouts  may  be  a  sign  of  a 
market  imperfection  or  failure  that 
might  impede  the  proper  functioning  of 
the  market,  and  may  prevent  efficient 
outcomes  of  secondary  auctions  and 
band  clearing  negotiations  among  new 
700  MHz  wireless  licensees  and 
incumbent  Channel  59-69  broadcasters. 

24.  In  the  Third  R&O,  the  Commission 
cites  its  previous  observation  that  in  the 
majority  of  cases  efficient  spectrum 
markets  will  lead  to  use  of  spectrum  for 
the  highest  value  end  use,  and  states  its 
belief  that  voluntary  agreements 
between  broadcasters  and  licensees 
should  result  in  the  effective  clearing  of 
the  700  MHz  band.  The  Commission 
notes  that  this  view  is  broadly  shared  by 
most  commenters,  which  advocate  a 
voluntary,  market-based  approach  to 
clearing  incumbent  broadcast  operations 
fit)m  Channels  59-69.  However,  the 
Commission  will  revisit  this  issue  in  the 
future  if  necessary.' 

25.  Other  Proposals  to  Accelerate  the 
DTV  Transition.  In  light  of  the  limited 
scope  of  comments  on  proposals 
regarding  sharing  of  spectrum,  the 
Commission  concludes  that  there  is 
insufficient  interest  to  warrant  adoption 
of  rules  of  general  applicability  at  this 
time. 

26.  Band  Clearing  Relating  to  the 
Auction  of  Channels  52-59.  The 
Commission  finds  that  it  is  appropriate 
to  gain  additional  experience  with 
innovative,  voluntary  band  clearing 
mechanisms  before  making  judgments 
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about  whether  to  extend  them  for  use  in 
bands  other  than  those  used  for 
Channels  60-69.  Thus,  the  Commission 
defers  the  issue  of  employing  such 
mechanisms  in  conjunction  with  the 
auction  of  spectrum  used  for  Channels 
52—59  to  its  upcoming  proceeding  on 
service  rules  for  this  spectrum. 

Procedural  Matters 

Regulatory  Flexibility  Act  and 
Paperwork  Reduction  Act 

27.  Section  213  of  the  Consolidated 
Appropriations  Act,  2000,  Public  Law 
106-113, 113  Stat.  2502,  states  that  the 
Regulatory  Flexibility  Act  (as  well  as 
certain  provisions  of  the  Contract  With 
America  Advancement  Act  of  1996  and 
the  Paperwork  Reduction  Act)  shall  not 
apply  to  the  ndes  and  competitive 
bidding  procedures  governing  the 
firequencies  in  the  746-806  MHz  band 
(ciurently  used  for  television  broadcasts 
on  channels  60-69).  Because  the 
policies  and  rules  adopted  in  the  Third 
R60  relate  only  to  assignments  of  those 
frequencies,  no  Final  Regulatory 
Flexibility  Analysis  or  Paperwork 
Reduction  Analysis  is  necessary. 

Ordering  Clauses 

28.  Authority  for  issiiance  of  this 
Third  R60  is  contained  in  sections  1,2, 
4{i),  5(c),  7(a),  301,  302,  303,  307,  308, 
309(j),  309(k),  311.  316,  319,  324,  331, 
332.  333,  336.  337.  614,  and  615  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151, 152, 154(i), 
155(c).  157(a),  301,  302,  303.  307,  308. 
309(j),  309(k).  311.  316.  319.  324.  331. 
332,  333,  336,  337.  614,  and  615.  the 
Consolidated  Appropriations  Act.  2000. 
Public  Law  106-113, 113  Stat.  2502.  and 
§1.425  of  the  Commission's  rules.  47 
CFR  1.425. 

29.  Accordingly,  it  is  ordered  that  part 
73  of  the  Commission's  rules  is 
amended  as  specified.  Pursuant  to 
section  213  of  the  Consolidated 
Appropriations  Act.  2000,  these  nde 
amendments  are  effective  February  14, 
2001.  It  is  further  ordered  that  the    ' 
Petition  for  Rulemaking  filed  by 
Spectrum  Exchange  Group,  LLC  on 
April  24.  2000  is  granted  to  the  extent 
disc\issed  in  the  Third  R&O. 

List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcast  services.  Wireless 
telecommunications. 

Federal  Communications  Commission. 
William  F.  Caton, 
Deputy  Secretary. 

Rale  Changes 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Commiuiications 


Commission  amends  47  CFR  Part  73  as 
follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 

2.  Section  73.607  is  amended  by 
redesignating  the  undesignated  text  as 
paragraph  (a]  and  adding  new  paragraph 
(b)  to  read  as  follows: 

§73.607    Availability  of  channels. 

•         •         *         *         • 

(b)  Notwithstanding  paragraph  (a)  of 
this  section,  an  application  may  be  filed 
for  a  channel  or  community  not  listed 
in  the  TV  Table  of  Allotments  if  it  is 
consistent  with  the  rules  and  policies 
established  in  the  Third  Report  and 
Order  in  WT  Docket  99-168  (FCC  01- 
25).  adopted  January  18,  2001.  Where 
such  a  request  is  approved,  the  Mass 
Media  Bureau  will  change  the  Table  of 
Allotments  to  reflect  that  approval. 

3.  Section  73.622  is  amended  by 
redesignating  paragraph  (c)  as  paragraph 
(c)(1)  and  adding  new  paragraph  (c)(2) 
to  read  as  follows: 

§73.622    Digital  television  table  of 
allotments. 


(c)*  *  * 

(2)  Notwithstanding  paragraph  (c)(1) 
of  this  section,  an  application  may  be 
filed  for  a  channel  or  commiuiity  not 
listed  in  the  DTV  Table  of  Allotments  if 
it  is  consistent  vfith  the  rules  and 
policies  established  in  the  Third  Report 
and  Order  in  WT  Docket  99-168  (FCC 
01-25).  adopted  January  18,  2001. 
Where  such  a  request  is  approved,  the 
Mass  Media  Bureau  will  change  the 
DTV  Table  of  Allotments  to  reflect  that 
approval. 
***** 

[FR  Doc.  01-371t  Filed  2-13-01;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  600  and  660 

[Docket  No.  001226367-0367-01 ;  I.D. 
121500E] 

Magnuson-Stevens  Act  Provisions; 
Foreign  Fishing;  Fisheries  off  West 
Coast  States  and  in  the  Western 
Pacific;  Pacific  Coast  Groundfish 
Fishery;  Annual  Specifications  and 
Management  Measures;  Corrections 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

action:  Corrections  to  the  2001 

specifications  for  the  Pacific  Coast 

groundfish  fishery. 

SUMMARY:  This  document  contains 
corrections  to  the  2001  groundfish 
fishery  specifications  and  management 
measures  for  the  Pacific  Coast 
groundfish  fishery,  which  were 
published  on  January  11,  2001. 
DATES:  Effective  Febraury  14,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Yvoime  deReynier  or  Becky  Renko, 
NMFS.  (206)  526-6140. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  2001  fishery  specifications  and 
management  measiues  for  groiuidfish 
taken  in  the  U.S.  exclusive  economic 
zone  and  state  waters  off  the  coasts  of 
Washington,  Oregon,  and  California,  as 
authorized  by  the  Pacific  Coast 
Groundfish  Fishery  Management  Plan, 
were  published  in  the  Federal  Register 
on  January  11.  2001  (66  FR  2338).  The 
specifications  contained  a  niunber  of 
errors  that  need  to  be  corrected. 

Correctioiis 

In  the  rule  FR  Doc.  01-560,  in  the 
issue  of  Thiu^day,  January  11,  2001  (66 
FR  2338).  make  the  following 
corrections: 

1.  On  page  2359,  in  the  third  column, 
the  first  five  lines  of  paragraph  IV,A 
(6)(e)(ii).  and  paragraph  FV.A 
(6)(e)(ii)(A)  are  corrected  to  read  as 
follows:  "used.  To  determine  the  round 
weight,  multiply  the  processed  weight 
times  the  conversion  factor. 

(A)  Headed  and  gutted.  The 
conversion  factor  for  headed  and  gutted 
lingcod  is  1.5." 

2.  On  page  2362  in  the  second  and 
third  columns,  paragraphs  IV.A.  (20)(i) 
and  (ii)  are  corrected  to  read  as  follows: 

"(i)  The  western  CCA  is  an  area  south 
of  Point  Conception  that  is  bound  by 
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straight  lines  connecting  all  of  the 
following  points  in  the  order  listed: 

33°50'  N.  lat..  119°30'  W.  long.; 

33°50'  N.  lat..  118''50'  W.  long.; 

32°20'N.  lat.,  118°50' W.  long.; 

32°20'N.  lat.,  119°30'W.  long.; 

33°00'N.  lat.,  119°30'W.  long.; 

33°00'  N.  lat.,  119°50'  W.  long.; 

33''30'N.  lat..  119''50' W.  long.; 

33''30'  N.  lat.,  119''30'  W.  long.; 


and  connecting  back  to  33°50'  N.  lat, 
119°30  W.  long". 

"(ii)  The  Eastern  CCA  is  a  smaller  area 
west  of  San  Diego  that  is  bound  by 
straight  lines  connecting  all  of  the 
following  points  in  the  order  listed: 

32°40'N.  lat..  118°00'  W.  long.; 

32''40'  N.  lat..  117-50'  W.  long.; 

32*'30'  N.  lat,  117°50'  W.  long.; 


32''30'  N.  lat.,  118°00'  W.  long.; 

and  connecting  back  to  32°40'  N.  lat, 
118°00'  W.  long". 

3.  On  page  2363,  in  the  first  column 
at  the  bottom  of  the  page,  insert  "B." 
before  "Limited  Entry  Fishery". 

4.  Tables  3  and  4  on  pages  2365-2366 
are  corrected  to  read  as  follows: 

BHJJNO  CODE  3510-22-6 
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TaM*  S.  2001  Trip  UmHs  "  and  Omt 


for  UmNtd  Entry  Trmd  Omt 
SMtion  IV  A  NMF8  Action*  lMfo«<t  iMing  liite 


intSpadM/greug^ 


1  MInof  »k)pTocfcll«h 


2     North 


3     South 


4  SoUtno— •  South 


5  PacWc  PC— n  porch 


6  DT8  cowplox  •  North 


T     StUofith 


8     Lonotpino  IhorrMxxi 


9     Shorttpino  Ihomytwd 


10     Do»y»ol> 


11  DT8  comolox  •  South 

12  S«Mefim 


13     Loowpint  lhomyt<— d 


X     Sho>t»pin>  IhomyhMd 
15     Oovof  »o>« 


f6  natflth  •  North 


f7     AfTovviooth  floundar 


18     Patraletcta 


19     Rax  tola 


20     M  othar  flattish 


21  Ratflah- South 
22 


AiToiwtoolh  floundar 


23 

24     Rax  tola 
25 


Al  othar  llaaWi ' 


26  WhMno  ahoraalda  • 


JAt^-fB    I  MAHJW  I  MAV-JUM  I  JUL-AUfi     5eP-6CT  I 


f^ftv-ftgg 
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14.000  IV  2  mon»>a 


6.500  ty  2mortha 


1.500  ly  month 


1J00^2monlha 


14.000  V  2  montht 
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2.500  ly  month 
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14,000  ly  2  monlht 


4.000  »y  2  monlft* 


1,500  »y  month 


8.000  »y  2  monlht 


6.000  ty  2  montht 


1.500  ty  2  montht 


65.000  ty  2  montht 


14.000  ty  2  montw 


6.000  ty  2  montht 


1.500  ly  2  montht 


20.000  ly  2  montht 


5.000  Ity  2  monlht 


6.000  Hy  2  month! 


1.500  Ity  2  montht 


20.000  ly  2  monlht 


8.000  Hy  2  montht 


6.000  ly  2  montht 


1.500  ty  2  monlht 


35.000  ty  2  monlh* 


11.000iy2mon8w 


6.000  »y  2  montht 


iJ00ty2monlht 


35.000  ty  2  monlht 


8.000  Ity  2  montht 


6.000  >y  2  monlht 


1.800  »y  2  month* 


35.000  «y  2  monm* 


20.000  b^  trip 


No  caiMclion 


Nolma 


iaaMp*.i.00OWMa 


Smal  foolrepa:  30.000  Ry  month  tor  al 

HalSth  axoapi  Oovar  tola. 

Kiga  toolropa:  arroiMloolh.  5.000  bArip: 

patma  tola.  prohUlad;  rax  tola. 

Indudad  in  al  oihar  flatfith;  al  olhar 

HalBah.  1.000  Ity  trip. 


20.000  ly  trip 


Norattridion 


No  limit 


small  tooinip*.  no  MM.  M/g* 
toouop*.  1.000  Winp 


20,000  ly  trip 


No 


tmai  toolropa,  no  imlt: 
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No  limit  (tmal  tootropa  raqultad) 


20.000  ly  trip 


Norettrictton 


No  imit 


tmalfootropa.  no  Itnit:  larga  tootropa.  1.000  fb/lnp 


20,000  b/Wp 


Primary  Saaton 


20,000  ty  trip 


27  u*a  o<  tmall  tootropa  bottom  trtwr  of  midwataf  trawrl  raoulrad  for  landing  all  of  tha  foMowIno  tpadat: 


26  Minor  thalf  foclcflah 

29 

30' 


North 


South 


3f  Canary  rocHHah 


32  Widow  rocldlth 

33  mid-watar'  Iravirf 

34  imall  tootropa  trtii^ 


35  Yallowtall  •  North" 

36  niid^iialar  irawt 


37    tmal  toolropa  trawl 


38  Bocacdo  ■  South' 


39  ChHIpapoaf  •  South' 

40  mid^iKalar  trawl 

41  tmaltootropa  irawl 


42  Cowcod 

43  MIrtornaafthor* roddlth 
44 
45 


North 


300  ty  month 


500  ty  monlh 


100  ty  month 


1.000  ty  month 


1.000  »y  month 


300  ty  month 


300  ty  month 


sooty  month 


100  ty  monlh 


20.000  b/ 2  montfw 


10.000  ty  2  monlht 


1.000  Ity  month 


20.000  ty  2 
monlht 


10.000  ty  2  montht 


30.000  ty  2  monlht 


W«iauiaMltfi.1J0OM  moral  At 

IMIM  bycatcn.  p«  MP  Mik  iw 

turn  or  33%  (by  «MiaM)  of  al  tMlrt 

«apl  iwBiinoctt  iDuiidv.  pka  10% 

(by  «MlgM)  ol  airawMM  lotfia* 

noi  10  asaad  2.900  W  Mt  and 

)O.O00Br2iiiont«. 


sooty  month 


15.000  ty  2  montht 


VMnoUttMtfi.  1.900  Wmontv  AllaCMt 

bycalctt.  par  Mp  Ml  k  Da  Mm  of  13%  (by  «MioM] 

or  al  latWi  Mopt  aaoHioali  lotndar.  pkja  10% 

(by  «MigM)  of  amwtooti  tawMar.  noi  10  aaeaad 

7.900  W  «|p  and  not  10  Moaad  15.000  ft/ 2 


sooty  monlh 


20.000  b/  2  monlhs 


wwwui  taMsn.  i  .900  u  manm 

A(  iMiah  bycaitfi.  parinp  iMM  It 

na  ium  ol  33%  (by  »a«*N)  of  ai 

tatto  ancapi  anonnoow  lounoaf . 

M  iO%(by»>aigM)ol 

airowiaoai  lOknMr.  not  lo  uettc 

2.900  ly  aip  and  20.000  b/ 2 


300  ty  monlh 


25.000  ty  2  montht 


7.500  ty  2  montht 


Ratantton  It  Prohjbftad 


200  ty  month 


Somh 


46  Unocod 


'< 


200  ty  month 


No 


400  ty  month 


Noretantion 


1/ Trip lirniu apply  coastwiOa uni*u o(h«wia* ipacilad.  -Norlif  maan* iO'ior  N  M. To th«  US  -Canada twrdST 

■South- maans  40*iff  N  w.  To  ih*  U  S.-Mwdco  bordar  40*i(r  N.  lat  k  about  20  nm  loutti  o«  Cap*  Mtndodno.  CA. 
2/  Gaar  raquramenis  and  proMMOont  ar*  cipialnad  al  paragraph  IVA(14) 
3/ -Omar- ladM  maana  «l  lailah  at  SO  CFR  aoo.302  axcapt  VKM*  m  thit  TtDI*  3  with  a  trip  Umt. 
4/  Tha  iKhittig  *par  Ir^  Nmii  m  b*  Eur*ka  araa  Intid*  100  bn  l«  lO.OOO  ity  trip  broughout  th*  y«ar.  S*«  IV.B.(3)c). 

Tha  20.000  b/  trip  limit  appiico*  balora  and  aftar  tha  primary  laaaoa 
SI  Smtf  iootrop*  trawl  maana  a  booom  trawl  nai  w«i  a  tooaop*  no  targar  ban  6  Inch**  (20  cm)  m  diamaiar. 

MdwaMr  gaar  aiao  may  b*  uMd:  iha  toolropa  muat  b«  bara    S«*  paragraph  IV A.  (14). 
61  Yalowtai  mctJati  and  POP  ki  lh«  toulh.  and  bocacdo,  and  cMipappar  rockllah**  in  «i*  nonfi  ar* 

Indudad  in  th*  trip  tmiu  tar  minor  ah*M  rockMi  In  ttia  appiuprlal*  araa  (TaM*  2). 
7/  Th*  tiu  Itont  tor  Nngcod  la  24  Inch**  (01  cm)  total  tongth. 
To  convart  pounda  to  kitograma,  divid*  by  2.204S2,  tha  numbar  of  pound*  In  on*  kNogram. 
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TabI*  4.  2001  Trip  Umiu"  for  Umttad  Entry  Ftatad  0«*r 

R*ad  S*ctloo  IV>.  WMF8  Action*  b<«ora  u»lng  thl«  tabi*. 


toie  Spaciot/ofoup* 


1  Minor  *lop*  rockftoh 

2  North 

3 


South 


4  Solltno— -South 


5  Pacific  ocaiw  parch  S/ 

6  Sab>*f}»h 

7  Kkxth  o(  36°  N  lat. 

8  South  of  36°  N  lat 


9  Lonfl»plr>*  tt»omvh*ad 


10  ShofUoin*  thofnvf»*ad 

11  Dov*r  aol* 

12 

13 


North 


South 


•  North 


14  Flatflah  ■ 

15  AiTowtooth  doundar 

16  Petrale  tola 

17  RBxtol* 

18  AU  other  flatfish  2/ 


<9  Flatflah  -  South 

20  Anowtooih  ftounder 

21  Polralatole 

22  Rex  sol* 

23  AM  other  (latftth  2/ 


North 


Soub 


4(p'i(r  -  34°2r  N.  lat. 


24  Whiting  31 

25  Minor  »h*lf  rockflth 
26 
27 
28 

29  South  o(  34°27-  N  lat 

30  Canary  rodcflth 

31  North 

32 
33 
34" 


JAN-FEB 


MAR-APR 


1  .sooty  2  monlht 


14.000  ty  2  monbt 


8,500  ty2monlh« 


1,500  lb/ rrwrtfh 


MAY-JUN 


I  JLH.-AUG     SEP-OCT 


1.500  «y  2  monlht 


14.000  ty  2  morHh* 


14.000  b/  2  mtOTba 


2,500  lb/ month 


NdlV-bgd 


1.500  b>  2  montht 


14,000  ty  2  monbt 


4,000  ty  2  montht 


1,500  b^  month 


300  ty  day.  2,700  ty  2  month* 


6,000  b'  2  montht 


350  tal  day,  or  I  landing  per  week  of  up  to  1,050  b 


1.500  b/ 2  month* 


6.000  b/ 2  month* 


1,500  lb/ 2  month* 


6,000  b/  2  montht 


1,500  lb/ 2  monlht 


65.000  b/  2  monlht 


35.000  b/ 2  monlht 


20,000  b/  2  montht 


35,000  b/  2  montht 


20,000  b/  2  monlh* 


35.000  lb/  2  monbt 


20.000  b/ trip 


No  ratliiction 


No  limit 


No  limit 


30.000  lb/  month  for  all  flatfish  except 
Dover  sole 


20.00010/ mo 


Norettnctiofi 


No  limit 


No  Urn  It 


20,000  ty  trip 


NolimH 


20.000  b/tnp 


NoKmil 


No  limit 


No  limit 


20.000  b/ trip 


Primary  Se«»cn 


I       20.000  lb/  inp 


300  b/monb 


1,000  tymonb 


300  to/ month 


Soub 


40°10'  -  34*2r  N.  lat. 


South  o<  34'2r  N  lat 


35  Widow  rocKfl«h 
36 

37  ■ 

38  40°10'  ■  34'2r  N  lat 

39  South  of  34°27'  N  lat 


North 
Soub 


40  Y*Howtall  •  North  5/ 

41  Bocaccio  •  South  5/ 

42  40°10'  •  34°2r  N.  lat. 

43  South  of  34°2r  N.  lat. 


44  ChUloeppef  •  South  5/ 

45  40'lff  ■  34°27'  N  lat 
46 


South  of  34°27-N. 
47  Cowcod 


JlL 


48  Minor  rwarahora  rocirflah 

49  North 

50  South 


5f         40°10'-34°2rN.  lat 


52 


South  of  34°2r  N.  lat 


SOOb/moMh 


CLOSED  4/ 


CLOSED  41 


900k/man«i 


1.000  ty  month 


500  b/ month 


100  b/ month 


3(X)Ky  month 


100  b/ month 


100  •>/ monfi 


C1.0SED  4/ 


aOSEO  4/ 


JOOfe/monn 


300  b/ month 


100  b/ month 


3.000  b/  monb 


1.000  lb/ nwnai 


aOSED  4/ 


aosED4; 


3.000  B/nwnti 


3,000  ty  monb 


1.500  b/monb 


300Wman«i 


a.0SED4/ 


CLOSED  4/ 


SOOb/moMh 


500  b/monb 


3001b/ month 


2.S00  IW  mmti 


CLOSED  4/ 


CLOSED  41 


2.900  fe/man«i 


2.500  b/ month 


_L 


CLOSED  4/  -  AH  Rfntion  la  Prohibited 


10,000  to/  2  montttt.  no  mora  than  4 .000  lb  d  wrweh  may  ba  tpaciet  othar  than  Macfc  or  bto*  rocfcfith  6/ 


2.000  lb/ 2  manlv 


SMM>Mc«2«iM«(n  }.onw2 


53  Ungcod  7/ 

54  North 
55 
56 

57 


Soub 


40°lff  •  3«°2r  N  lat 


S«.«t.nm°?rN  lat 


CLOSED  4/ 


KMMOwn  2.000 b>2 

aoa8>4( 


2.000  R^  2  monait 


2,000  Ity  2  month* 


CLOSED  4/ 


400  b/monb 


I       aOSED4r 


aOSED4/ 


CLOSED  4/ 


400  b/monb 


400  b/ month 


CLOSED  4/ 


CLOSED  4/ 


1/  Trip  limiu  apply  eoattwid*  unlett  othen»»ta  ipwaliad.  -North"  maani  M'lV  N  W  To  tha  US  -Canada  bortar. 

■South-  m*an»  M'la  N  lat  To  tha  US  -Mexico  bortar.  40"10'  N  lat  It  about  20  nm  louth  of  Cap*  Mandodno.  CA. 
2/  -Othaf  lUtfith-  maant  all  lUtfith  at  50  CFR  MO  302  axcapt  Ihoa*  in  Ihit  Tabta  4  with  a  tnp  limil 
3/  Th*  whiting  -par  tnp-  limil  m  the  EuraW  araa  mtUe  100  (in  it  lO.OOO  ItV  trip  throughout  th*  year   S*«  IV  B  (3)c) 
4/  Ctoaad  maant  thai  it  it  proh«>it*d  to  laKa  and  retain,  pott***,  or  land  tha  datignaisd  tpadat  Inlh*  tuna  or  area 

in  Iha  tima  or  ar*a  indicaiad   S**IVX(7). 
5/  Y*lowui  focWIah  and  POP  »i  th*  touth.  and  bocaccto,  and  ehllpappar  loddlaha*  In  tha  north  ar* 

indudad  in  th*  trip  Hmitt  tor  minor  thalf  rocKflth  in  th*  appropriata  area  (XafM  2) 
t/  Tha  -per  trip  limil  lor  black  roclifith  o«  Wathmgtor  alto  appliat   Saa  paragraph  IV  B.(4). 
7/  Tha  tiza  limit  lor  lingcod  it  24  inchat  (11  cm)  in  the  north,  and  2*  mchet  (64  em)  In  tha  toulh.  total  lengMi 
To  convert  pound*  lo  kHograms.  divId*  by  2.20462,  th*  numb*r  of  pounds  In  on*  kilogram. 


indtoatad.  See  IVA(7). 


Dated:  February  7.  2001. 
William  T.  Hogarth, 

Acting  Assistan  t  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
(FR  Doc.  01-3771  Filed  2-13-01;  8:45  am] 
HUJNQ  CODE  3S10-22-C 


10212 


J,,^     Ita 


.hf«'A*  ^ 


w    \oV  \  lalaiygj'? 


Proposed  Rules 


Federal  Register 

Vol.  66.  No.  31 

Wednesday,  February  14,  2001 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  mies  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persor^  an  opportunity  to  participate  in  the 
rule  making  prior  to  ttie  adoption  of  the  final 
rules. 


DEPARTMENT  OF  THE  TREASURY 

Offica  of  the  Comptroller  of  ttte 
Currency 

12  CFR  Part  3 

[Dodwt  No.  01-03] 
RtN  1557-AB14 

FEDERAL  RESERVE  SYSTEM 

12  CFR  Parts  208  and  225 

[Regulations  H  and  Y;  Dociwt  No.  R-1097] 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  325 
RIN  3064-AC47 

Capital;  Leverage  and  Risk-Based 
Capital  Guidelines;  Capital  Adequacy 
Gkjideiines;  Capital  Maintenance: 
Nonflnancial  Equity  Investments 

AGENCIES:  Office  of  the  CkjmptroUer  of 
the  Currency  (OCC);  Board  of  Governors 
of  the  Federal  Reserve  System  (Board); 
and  Federal  Deposit  Insurance 
Corporation  (FDIC). 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  OCC,  Board,  and  FDIC 
(collectively,  the  agencies)  are 
requesting  comment  on  a  proposed  rule 
that  would  establish  special  minimum 
regulatory  capital  requirements  for 
equity  investments  in  nonflnancial 
companies.  The  proposed  capital 
treatment  would  apply  symmetrically  to 
equity  investments  of  banks  and  bank 
holding  companies.  As  described  in 
detail  below,  the  proposal  would  apply 
a  series  of  marginal  capital  charges  on 
covered  equity  investments  that 
increase  with  the  level  of  a  banking 
organization's  overall  exposure  to  equity 
investments  relative  to  the 
organization's  Tier  1  capital.  The 
proposal  replaces  the  capital  proposal 
issued  for  public  conmient  by  the  Board 
in  March  2000  (Docket  No.  R-1067). 
DATES:  Comments  must  be  received  by 
April  16,  2001. 


ADDRESSES: 

OCC:  Comments  should  be  addressed 
to  Docket  No.  01-03,  Commimications 
Division,  Third  Floor,  Office  of  the 
Comptroller  of  the  Currency,  250  E 
Street,  SW.,  Washington,  DC  20219.  In 
addition,  comments  may  be  sent  by 
'facsimile  transmission  to  fax  number 
(202)  874-5274  or  by  electronic  mail  to 
regs.comments@occ.treas.gov. 
Conunents  will  be  available  for   . 
inspection  and  photocopying  at  the 
same  location. 

Board:  Comments  directed  to  the 
Board  should  refer  to  Docket  No.  R- 
1097  and  may  be  mailed  to  Ms.  Jennifer 
J.  Johnson,  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  Street  and  Constitution 
Avenue.  NW.,  Washington,  DC  20551  or 
mailed  electronically  to 
regs.comments@federalreserve.gov. 
Comments  addressed  to  Ms.  Johnson 
also  may  be  delivered  to  Room  B-2222 
of  the  Eccles  Building  between  8:45  a.m. 
and'5:15  p.m.,  weekdays,  or  the  security 
control  room  in  the  Eccles  Building 
courtyard  on  20th  Street,  NW  (between 
Constitution  Avenue  and  C  Street)  at 
any  time.  Comments  may  be  inspected 
in  Room  MP-500  of  the  Martin  Building 
between  9  a.m.  and  5  p.m.  weekdays, 
except  as  provided  in  12  CFR  261.8  of 
the  Board's  Rules  Regarding  Availability 
of  Information. 

FDIC:  Written  comments  should  be 
addressed  to  Robert  E.  Feldman, 
Executive  Secretary,  Attention: 
Comments/OES,  Federal  Deposit 
Insurance  Corporation,  550  17th  Street, 
NW,  Washington,  DC  20429.  Comments 
may  be  hand  delivered  to  the  guard 
station  at  the  rear  of  the  550  17th  Street 
Building  (located  on  F  Street)  on 
business  days  between  7  a.m.  and  5  p.m. 
Send  facsimile  transmissions  to  fax 
number  (202)  898-3838.  Comments  may 
be  submitted  electronically  to 
comments@fdic.gov.  Comments  may  be 
inspected  and  photocopied  in  the  FDIC 
Public  Information  Center,  Room  100, 
801  17th  Street.  NW.,  Washington.  DC 
20429,  between  9  a.m.  and  4:30  p.m.  on 
btisiness  days. 

FOR  FURTHER  INFORMATION  CONTACT: 

OCC:  Tommy  Snow,  Director,  Capital 
Policy  (202/874-5070);  Karen  Solomon, 
Director  (202/874-5090),  or  Ron 
Shimabukuro,  Senior  Attorney  (202/ 
874-5090),  Legislative  and  Rc^atory 
Activities  Division,  Office  of  the 


Comptroller  of  the  Currency,  250  E 
Street,  SW.,  Washington,  DC  20219. 

Board:  Scott  G.  Alvarez,  Associate 
General  Counsel  (202/452-3583),  Kieran 
J.  Fallon,  Senior  Counsel  (202/452- 
5270),  or  Camille  M.  Caesar,  Coimsel 
(202/452-3513),  Legal  Division;  Jean 
Nellie  Liang,  Chief,  Capital  Markets 
(202/452-2918).  Division  of  Research  & 
Statistics;  Michael  G.  Martinson. 
Associate  Director  (202/452-3640)  or 
James  A.  Embersit,  Assistant  Director 
(202/452-5249).  Capital  Markets, 
Division  of  Banking  Supervision  and 
Regulation;  Board  of  Governors  of  the 
Federal  Reserve  System.  20th  Street  and 
Constitution  Avenue.  NW,  Washington, 
D.C.  20551. 

FD/C;  Mark  S.  Schmidt,  Associate 
Director,  (202/898-6918),  Stephen  G. 
Pfeifer,  Examination  Specialist, 
Accounting  Section  (202/898-8904), 
Curtis  Vaughn,  Examination  Specialist 
(202/898-6759).  Division  of 
Supervision;  Michael  B.  Phillips, 
Counsel,  (202/898-3581);  Thehna  W. 
Diaz,  Coimsel  (202/898-3765),  Legal 
Division,  Federal  Deposit  Insurance 
Corporation,  550  17th  Street,  NW., 
Washington,  DC  20429. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

1.  Description  of  Original  Capital 
Proposal 

In  March,  2000,  the  Board  in 
connection  with  publishing  an  interim 
rule  implementing  provisions  of  the 
Gramm-Leach-Bliley  Act  (GLB  Act)  that 
allow  financial  holding  companies  to 
engage  in  merchant  banking  activities, 
invited  public  comment  on  a  proposal 
to  establish  capital  requirements 
governing  investments  by  bank  holding 
companies  in  nonflnancial  companies. 
(See  65  FR  16480).  The  capital  proposal 
would  assess,  at  the  holding  company 
level,  a  50  percent  capital  dbarge  on  the 
canying  value  of  each  investment. 

The  capital  proposal  applied  to 
investments,  including  equity  and  debt 
instruments  imder  some  circmnstances, 
made  by  a  bank  holding  company  under 
any  of  its  equity  investment  authorities, 
including  its  merchant  banking 
authority,  investment  authority  imder 
Regulation  K,  authority  to  make 
investments  through  small  business 
investment  companies,  authority  to  hold 
indirectly  investments  imder  section  24 
of  the  Federal  Deposit  Insurance  Act, 
and  authority  to  make  investments  in 
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less  than  5  percent  of  the  shares  of  any 
company  under  sections  4(c)(6)  and 
4(c)(7)  of  the  Bank  Holding  Company 
Act  (BHC  Act).  This  capital  proposal  did 
not  apply,  however,  to  shares  that  a 
bank  holding  company  acquires  in  a 
company  engaged  only  in  financial 
activities,  acquires  in  connection  with 
its  securities  underwriting,  dealing  or 
market  making  activities  and  held  in 
trading  accounts,  or  acquires  through  an 
insurance  underwriting  company. 

2.  Brief  Summary  of  Comments 

The  Board  and  the  Secretary  of  the 
Treasury  together  received  more  than 
130  comments  on  the  capital  proposal. 
Commenters  included  members  of 
Congress,  other  federal  agencies,  state 
banking  departments,  banking 
organizations,  securities  firms,  trade 
associations  for  the  banking  and 
securities  industries,  law  f^ms  and 
individuals.  Many  conmienters 
acknowledged  that  equity  investment 
activities  involve  greater  risks  than 
traditional  banking  activities.  For 
example,  a  trade  association  for  the 
banking  industry  fully  supported  the 
proposed  capital  charge  as  appropriate 
to  protect  banking  organizations  and  the 
financial  system  from  the  risks 
associated  with  merchant  banking 
investment  activities. 

Most  commenters,  however,  opposed 
the  capital  proposal  or  one  or  more 
aspects  of  the  proposal.  Some 
commenters  contended  that  the 
proposal,  by  applying  a  uniform  50- 
percent  charge  to  all  equity  investments, 
failed  adequately  to  take  into  account 
risk  variances  between  different  types  of 
equity  investments  {e.g.,  private  equity 
investments  vs.  investments  in  publicly 
traded  stocks)  or  between  different 
investment  portfolios.  A  number  of 
commenters  argued  that  the  proposal 
would  frustrate  Congress'  desire  to 
permit  a  "two-way  street"  between 
securities  firms  and  banking 
organizations  or  would  place  bank 
holding  companies,  and  particularly 
those  with  large  equity  investment 
portfolios,  at  a  disadvantage  in 
competing  with  nonbanldng 
organizations  and  foreign  banking 
organizations  in  the  market  for  making 
equity  investments.  Some  conunenters 
also  contended  that  the  Board  lacked 
the  authority  to  establish  special  capital 
requirements  for  merchant  banking  and 
similar  equity  investments. 

Many  commenters  acknowledged  that 
the  internal  capital  models  developed 
by  banking  organizations  and  securities 
firms  frequently  require  equity 
investment  activities  to  be  supported  by 
significant  amounts  of  capital.  Some 
commenters  argued  that  banking 


organizations  should  be  permitted  to 
use  their  internal  capital  models  to 
determine  the  appropriate  amount  of 
regulatory  capital  needed  to  support 
their  investment  activities.  Others 
argued  that,  because  banking 
organizations  use  internal  models  for  a 
variety  of  purposes,  it  is  not  appropriate 
for  the  agencies  to  rely  on  selected  data 
from  those  models  as  a  principal  basis 
for  establishing  a  minimum  regulatory 
capital  requirement  for  equity 
investments.  Commenters  also  argued 
that  the  banking  agencies  should  not  use 
data  derived  from  internal  models  to 
support  establishing  a  high  regulatory 
capital  requirement  for  equity 
investments  without  also  using  the  data 
from  these  models  to  reduce  the  amount 
of  regulatory  capital  needed  to  support 
more  traditional  banking  assets,  such  as 
consumer  and  commercial  loans. 

Many  commenters  suggested  specific 
amendments  or  alternatives  to  the 
proposed  capital  charge.  For  example, 
some  commenters  suggested  that  the 
Board  rely  solely  on  the  examination 
and  supervisory  process,  as  well  as 
market  discipline,  to  ensure  that  a  bank 
holding  company  maintains  adequate 
capital  to  support  its  equity  investment 
activities.  Otiier  commenters  argued  that 
the  proposal  should  be  replaced  with  a 
rule  that  prohibits  bank  holding 
companies  from  including  any 
unrealized  gains  on  equity  investments 
in  their  regulat(»y  capital.  Some 
commenters  argued  that  the  proposal 
should  be  amended  to  impose  a  lower 
capital  charge  on  equity  investments 
such  as,  for  instance,  by  assigning 
equity  investments  a  200  percent  risk- 
weight  or  by  applying  a  capital  charge 
higher  than  the  current  minimums  only 
to  equity  investments  that  exceed  some 
threshold  amount  of  the  banking 
organization's  Tier  1  capital  [e.g.,  30 
percent). 

Some  commenters  argued  that  a 
higher  capital  charge  shoidd  be  limited 
only  to  merchant  banking  investments 
made  by  financial  holding  companies 
under  the  new  merchant  banking 
authority  in  the  GLB  Act,  and  should 
not  be  applied  to  past  or  futiu« 
investments  made  by  banking 
organizations  under  other  statutory 
authorities.  Other  commenters 
requested  that  specific  investment 
authorities  be  excluded  frvm  the 
proposal.  For  example,  a  number  of 
commenters  argued  that  the  proposal 
should  not  apply  to  investments  made 
by  small  business  investment  company 
(SBIC)  subsidiaries  of  a  banking 
organization  because  SBICs  are  an 
important  source  of  capital  for  small 
businesses,  are  subject  to  oversight  by 
the  Small  Business  Administration,  and 


have  not  historically  caused  significant 
losses  at  banking  organizations.  Many 
state  banking  institutions  also  argued 
that  the  proposal  should  not  apply  to 
the  equity  investments  made  by  state 
banks  under  the  special  grandfather 
provisions  of  section  24(f)(2)  of  the 
Federal  Deposit  Insurance  Act  (FDI  Act). 
Others  asserted  that  the  capital  charge 
should  not  be  applied  to  investments 
approved  on  a  case-by-case  basis  by  the 
FDIC  under  section  24  of  the  FDI  Act, 
to  investments  made  under  section 
4(c)(6)  or  4(c)(7)  of  the  BHC  Act,  or  to 
debt  instruments. 

A  nimiber  of  commenters  asserted 
that  a  capital  charge  higher  than  the 
current  minimums  should  not  be 
applied  to  equity  investments  actually 
made  prior  to  issuance  of  the  capital 
proposal.  Commenters  argued  that  the 
business  decisions  concerning  these 
investments  were  made  based  on  the 
capital  rules  then  in  effect,  and  that 
applying  a  new,  higher  capital  charge  to 
these  pre-existing  investments  would  be 
unfair. 

B.  Revised  Capital  Adequacy  Proposal 

The  Board  has  carefully  reviewed  the 
comments  regarding  its  initial  capital 
proposal.  In  addition,  the  Board  has 
consulted  with  the  Treasury  Department 
and  has  worked  with  the  oUier  Federal 
banking  agencies  to  improve  the 
proposal  and  to  develop  capital 
standards  that  would  apply  uniformly  to 
equity  investments  held  by  bank 
holdiug  companies  and  those  held  by 
depository  institutions. 

The  new  proposal  attempts  to  balance 
the  concerns  of  commenters  with  the 
belief  of  the  Federal  banking  agencies 
that  banking  organizations  must 
maintain  sufficient  capital  to  offset  the 
risk  of  an  activity  that  generally 
involves  risks  that  are  higher  than  the 
risks  associated  with  many  traditional 
banking  activities.  In  striking  this 
balance,  the  new  proposal  focuses  on 
establishing  a  regulatory  capital 
requirement  that  the  Federal  banking 
agencies  believe  represents  the 
minimum  capital  levels  consistent  with 
the  safe  and  sound  conduct  of  equity 
investment  activities.  The  agencies  fully 
expect  that  individual  banking 
organizations  in  most  cases  will  allocate 
higher  economic  capital  levels,  as 
appropriate,  commensurate  with  the 
risk  in  the  individual  investment 
portfolios  of  the  company. 

The  banking  agencies  have  been 
guided  by  several  principles  in 
considering  the  appropriate  levels  of 
capital  that  should  be  required  as  a 
regulatory  minimum  to  support  equity 
investment  activities.  First,  equity 
investment  activities  in  nonfinancial 
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companies  generally  involve  greater 
risks  than  traditional  bank  and  financial 
activities.  Analysis  of  the  annual  returns 
for  a  diversified  portfolio  of  publicly- 
traded  small  cap  stocks  over  the  past 
seventy-five  years  indicates  that  capital 
levels  well  in  excess  of  the  current 
regulatory  minimum  capital  levels  for 
banking  organizations  may  be  needed  to 
support  equity  investment  activities 
with  the  level  of  financial  soundness 
expected  of  organizations  that  control 
insured  depository  institutions.  Over 
the  past  twenty-five  years,  a  study  of 
ventxire  capital  investment  firms 
indicates  that,  while  some  of  these  firms 
did  very  well,  nearly  20  percent  of  these 
firms  failed  and  a  substantial  number  of 
others  achieved  only  modest  returns. 
Two  national  rating  agencies  have 
indicated  that  the  private  equity 
business  is  largely  funded  with  equity 
capital  and  that  equity  portfolios, 
including  matiire  and  well  diversified 
equity  portfolios,  require  substantially 
more  capital  than  loans. 

Firms  and  institutional  investors  that 
engage  to  a  significant  degree  in  equity 
investment  activities  typically  support 
their  equity  investment  activities  with 
high  levels  of  capital — often  dollar  for 
dollar — due  to  the  greater  risk  and 
illiquidity  of  these  types  of  investments 
and  the  higher  leverage  that  often  is 
employed  by  portfolio  companies.  In 
fact,  the  vast  ma^rity  of  conunenters 
did  not  disagree  that  equity  investment 
activities  are  riskier  than  traditional 
banking  activities  or  that  it  is  prudent  to 
fund  these  types  of  investment  activities 
with  higher  levels  of  capital. 

For  these  reasons,  the  agencies  believe 
that  capital  in  excess  of  the  current 
regulatory  minimum  capital  levels  for 
more  traditional  banking  activities 
should  be  required  to  allow  a  banking 
organization  to  conduct  equity 
investment  activities  in  a  safe  and 
sound  manner. 

A  second  and  related  principle  that 
guided  the  agencies  in  considering  this 
new  proposal  is  that  the  financial  risks 
to  an  organization  engaged  in  equity 
investment  activities  increase  as  the 
level  of  their  investments  accounts  for  a 
larger  portion  of  the  organization's 
capital,  earnings  and  activities.  Banking 
organizations  have  for  some  time 
engaged  in  equity  investment  activities 
using  various  authorities,  including 
primarily  SBICs  and  authority  to  make 
limited  passive  investments  under 
sections  4(c)(6)  and  (7)  of  the  BHC  Act. 
When  the  current  capital  treatment, 
which  requires  a  minimum  of  4%  Tier 
1  capital  (6%  in  the  case  of  depository 
institutions  that  must  meet  the 
regulatory  well-capitalized  definition) 
was  developed,  these  equity  investment 


activities  by  bank  holding  companies 
and  banks  were  small  in  relation  to  the 
more  traditional  lending  and  other 
activities  of  these  organizations. 

The  level  of  these  investment 
activities  has  grown  significantly  in 
recent  years,  however.  For  example, 
investments  made  through  SBICs  owned 
by  banking  organizations  have  alone 
more  than  doubled  in  the  past  5  years. 
In  addition,  the  merchant  banking 
authority  granted  to  financial  holding 
companies  by  the  GLB  Act  provides 
significant  new  authority  to  make  equity 
investments  without  many  of  the 
restrictions  that  apply  to  other 
authorities  currently  used  by  banking 
organizations  to  m^e  these 
investments.  The  agencies  beUeve  that  it 
is  appropriate  to  revisit  the  regulatory 
capital  requirements  applicable  to 
equity  investment  activities  in  light  of 
the  dramatic  growth  in  banking 
organizations'  equity  investment 
activities  through  existing  authorities 
and  the  grant  of  this  new  and  expanded 
merchant  banking  authority. 

A  third  principle  guiding  the 
agencies'  efforts  is  that  the  risk  of  loss 
associated  with  a  particular  equity 
investment  is  likely  to  be  the  same 
regardless  of  the  legal  authority  used  to 
make  the  investment  or  whether  the 
investment  is  held  in  the  bank  holding 
company  or  in  the  bank.  In  fact,  the 
agencies'  supervisory  experience  is  that 
banking  organizations  are  increasingly 
making  investment  decisions  and 
managing  equity  investment  risks  across 
legal  entities  as  a  single  business  line 
within  the  organization.  These 
organizations  use  different  legal 
authorities  available  to  different  legal 
entities  within  the  organization  to 
conduct  a  unified  equity  investment 
business. 

In  light  of  these  principles,  the 
agencies  propose  to  amend  their 
respective  capital  regulations  and 
guidelines  to  establish  special  minimum 
regulatory  capital  requirements  for 
equity  investments  in  nonfinancial 
companies  as  described  herein.  This 
capital  treatment  would  apply 
symmetrically  to  equity  investment 
activities  of  bank  holding  companies 
and  banks.  Importantly,  this  new 
proposal  applies  a  series  of  marginal 
capital  charges  that  increase  with  the 
level  of  a  banking  organization's  overall 
exposure  to  equity  investment  activities 
relative  to  the  institution's  Tier  1 
capital. 

The  Board,  the  OCC,  and  the  FDIC 
each  propose  to  amend  their  respective 
capital  regulations  and  guidelines 
applicable  to  banks  to  incorporate  the 
capital  treatment  described  below.  In 
addition,  the  Board  proposes  to  amend 


its  capital  guidelines  and  regulations 
that  apply  on  a  con:solidated  basis  to 
bank  holding  companies  as  described 
below. 

The  agencies  invite  comment  on  all 
aspects  of  the  proposal. 

1 .  Scope  of  Coverage 

The  proposed  capital  treatment 
discussed  below  would  apply  only  to 
equity  investments  in  nonfinancial 
companies.  Specifically,  the  proposed 
^capital  treatment  would  apply  to  equity 
investments  made  in  nonfinancial 
companies: 

•  By  financial  holding  companies 
imder  the  merchant  banking  authority  of 
section  4(k)(4)(H)  of  the  BHC  Act; 

•  By  bank  holding  companies 
(including  financial  holding  companies) 
in  less  than  5  percent  of  the  shares  of 

a  nonfinancial  company  under  the 
authority  of  section  4(c)(6)  or  4(c)(7)  of 
the  BHC  Act; 

•  By  bank  holding  companies 
(including  financial  holding  companies) 
or  banks  in  nonfinancial  companies 
through  SBICs; 

•  By  bank  holding  companies 
(including  financial  holding  companies) 
or  banks  imder  Regulation  K;  and 

•  By  banking  organizations  under 
section  24  of  the  Federal  Deposit 
Insiuance  Act. 

Many  conunenters,  including  a 
niunber  of  members  of  Congress,  argued 
that  investments  in  SBICs  should  not  be 
subject  to  higher  capital  requirements. 
These  conunenters  contended  that 
SBICs  serve  the  important  public 
piupose  of  encouraging  the 
development  and  fimding  of  small 
businesses  and  that  SBICs  owned  by 
banking  organizations  have  generally 
been  profitable  to  date. 

Congress  has,  through  the  Small 
Business  Investment  Act,  expressed  its 
desire  to  facilitate  the  funding  of  small 
businesses  through  SBICs  and  has  by 
statute  imposed  limits  on  the  formation, 
operation,  funding  and  investments  of 
SBICs.  Congress  has  also  imposed 
special  limitations  on  the  amount  of 
capital  that  a  banking  organization  may 
invest  in  an  SBIC.  In  Ught  of  this 
congressional  intent  and  these  statutory 
limits,  the  revised  proposal  would  not 
apply  any  special  capital  charge  to 
investments  in  nonfinancial  companies 
held  by  SBICs  owned  by  banks  or  bank 
holding  companies  so  long  as  these 
investments  remain  within  traditional 
limits. 

The  agencies  note,  however,  that 
SBICs  have  groMm  significantly  in  the 
past  few  years,  in  part  because  of  the 
appreciation  of  the  value  of  SBIC 
investments  on  their  books.  Reflecting 
both  the  specific  congressional 
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preference  for  SBICs  and  the 
appreciation  in  the  value  of  SBIC 
investments,  the  proposal  would  apply 
special  capital  charges  to  equity 
investments  made  through  SBICs  only 
when  the  carrying  value  of  those 
investments  exceeds  certain  high 
thresholds  relative  to  Tier  1  capital.  The 
agencies  note  that  nearly  all  SBICs 
owned  by  banking  organizations 
ciurently  are  below  the  thresholds 
proposed. 

Conunenters  requested  clarification 
regarding  whether  the  capital  charge 
would  apply  to  certain  other  types  of 
equity  investments,  including  in 
particular  investments  in  companies 
that  engage  solely  in  banking  and 
financial  activities  that  the  investing 
company  could  conduct  directly. 
Banking  organizations  have  special 
expertise  in  managing  the  risks 
associated  with  financial  activities.  As  a 
result,  neither  the  original  proposal 
made  by  the  Board  nor  the  new  proposal 
by  the  banking  agencies  would  apply  to 
equity  investments  made  in  companies 
that  engage  in  banking  or  financial 
activities  that  are  permissible  for  the 
investing  bank  holding  company  or 
bank,  as  relevant,  to  conduct  directly. 
The  proposal  also  would  not  apply  to  an 
equity  investment  made  under 
Regulation  K  in  any  company  that  is 
engaged  solely  in  activities  that  have 
been  determined  to  be  financial  in 
nature  or  incidental  to  financial 
services. 

A  niunber  of  conunenters,  requested 
that  the  agencies  clarify  whether  the 
capital  proposal  would  apply  to  equity 
securities  held  in  a  trading  account.  The 
new  proposal  does  not  apply  to 
securities  that  are  held  in  a  trading 
accoimt  in  accordance  with  applicable 
accounting  principles  and  as  part  of  an 
underwriting,  market  making  or  dealing 
activity.  Several  conunenters  also 
requested  clarification  regarding 
whether  the  proposal  would  apply  to  • 
investments  that  the  primary  supervisor 
of  the  bank  or  bank  holding  company 
has  determined  to  be  designed  primarily 
to  promote  the  public  welfare  and  are 
held  in  community  development 
corporations.  The  proposal  would  not 
apply  to  these  investments. 

Many  conunenters  argued  that  the 
proposed  capital  treatment  should  not 
be  applied  to  investments  in 
nonfinancial  companies  held  by  state 
banks  in  accordance  with  section  24  of 
the  FDI  Act.  Conunenters  argued  that 
state  banks,  especially  state  banks 
located  in  New  England,  have  been 
authorized  to  make  limited  amoimts  of 
equity  investments  for  more  than  50 
years  and  that  these  investments  have 
provided  diversification  to  their 


earnings  when  loans  have  been 
improfitable. 

Section  24  of  the  FDI  Act  allows  state 
banks  to  retain  equity  investments  in 
nonfinancial  companies  made  pursuant 
to  state  law  imder  certain 
circumstances.  In  particular,  section 
24(f)  permits  certain  state  banks  to 
retain  shares  of  publicly  traded 
companies  and  registered  investment 
companies  if  the  investment  was 
permitted  under  a  state  law  enacted  as 
of  a  certain  date,  the  state  bank  engaged 
in  the  investment  activity  as  of  a  certain 
date  and  the  total  amount  of  equity 
investments  made  by  the  bank  does  not 
exceed  the  capital  of  the  bank. 
Conunenters  argued  that  Congress 
specifically  considered  the  risks  to  state 
banks  from  these  investments  when 
deciding  to  grandfether  these  equity 
investment  activities. 

In  addition  to  this  grandfathered 
investment  authority,  a  state  bank  may 
hold  equity  in  other  nonfinancial 
companies  if  the  FDIC  determines  that 
the  investment  does  not  pose  a 
significant  risk  to  the  deposit  insurance 
fimd.  The  FDIC  is  empowered  to 
establish  and  has  established  higher 
capital  requirements  and  other 
liinitations  on  equity  investments  of 
state  banks  held  under  this  authority, 
such  as  investments  in  companies 
engaged  in  real  estate  investment  and 
development  activities.  The  FDIC  has  to 
date  in  most  cases  required  state  banks 
that  make  these  investments  to  limit  the 
amount  of  the  investment  and  to  deduct 
these  investments  from  the  bank's 
capital,  effectively  imposing  a  100 
percent  capital  charge  on  these 
investments. 

For  these  reasons,  the  agencies 
propose  to  exclude  from  the  special 
capital  charge  any  investment  in  a 
nonfinancial  company  held  by  a  state 
bank  in  accordance  with  the  grandfather 
provisions  of  section  24(f)  of  the  FDI 
Act.  The  proposal  would  apply  to  other 
equity  investments  in  nonfinancial 
companies  held  by  state  banks  in 
accordance  with  other  provision  of 
section  24.  * 

A  few  conunenters  argued  that  the 
capital  proposal  should  not  be  applied 
to  any  equity  investment  made  by  a 
bank  or  bank  holding  company  prior  to 
March  13,  2000.  These  investments 


<  Under  the  proposal,  the  Board  of  Directors  of  the 
FDIC,  acting  directly,  may,  in  exceptional  cases  and 
after  a  review  of  the  proposed  activity,  permit  a 
lower  capital  deduction  for  investments  approved 
by  the  Board  of  Directors  under  section  24  of  the 
FDI  Act  so  long  as  the  bank's  investments  under 
section  24  and  SBIC  investments  represent,  in  the 
aggregate,  less  than  15  percent  of  the  Tier  1  capital 
of  the  bank.  The  FDIC  and  the  other  banking 
agencies  reserve  the  authority  to  impose  higher 
capital  charges  where  appropriate. 


were  made  at  a  time  when  the  agencies 
had  not  proposed  a  higher  regulatory 
capital  charge,  are  modest  in  amount  at 
most  banking  organizations,  and  will  be 
liquidated  over  time.  As  explained 
below,  the  new  capital  proposal 
establishes  a  marginal  capital  structure 
that  is  different  and,  on  average,  lower 
than  the  original  proposal.  The  new 
proposal  also  provides  that  no  special 
capital  charge  would  be  imposed  on 
investments  made  through  an  SBIC 
within  certain  thresholds.  SBICs  hold  a 
very  large  portion  of  the  investments 
made  prior  to  March  13,  2000,  by 
banking  organizations.  In  light  of  these 
changes,  the  agencies  request  comment 
on  whether  it  is  necessary  or 
appropriate  to  grandfather  the 
individual  investments  made  prior  to 
March  13,  2000.  The  agencies  also 
request  comment  on  the  alternative  of 
allowing  banking  organizations  to  phase 
in  over  a  period  of  time  (such  as  3  years) 
the  proposed  capital  standards  with 
regard  to  investments  made  prior  to 
March  13,  2000. 

Conunenters  also  argued  that  capital 
charges  shoidd  not  apply  todebt  that  is 
extended  to  companies  in  which  an 
organization  has  made  an  equity 
investment.  The  original  proposal 
would  have  appUed  the  proposed 
capital  charge  to  any  debt  instrument 
with  equity  features  (such  as  conversion 
rights,  warrants  or  call  options).  In 
addition,  the  proposal  would  have 
applied  a  higher  capital  charge  to  any 
other  type  of  debt  extended  to  a 
company  if  the  debt  instrument  is  held 
by  a  banking  organization  that  also 
owns  at  least  15  percent  of  the  equity  of 
the  company.  The  original  proposal 
included  exceptions  for  short-term, 
secured  credit  provided  for  working 
capital  piuposes,  any  extension  of  credit 
that  meets  the  collateral  requirements  of 
section  23A  of  the  Federal  Reserve  Act, 
any  extension  of  credit  that  is 
guaranteed  by  the  U.S.  Government,  and 
any  extension  of  credit  at  least  50 
percent  of  which  is  sold  or  participated 
out  to  unaffiliated  parties. 

Conunenters  noted  that  the  legal 
doctrine  of  equitable  subordination 
affects  the  abifity  of  investors  to  make 
loans  to  portfolio  companies  that  serve 
as  the  functional  equivalent  of  equity. 
Under  this  doctrine,  courts  in 
bankruptcy  proceedings  have,  imder 
certain  circumstances,  subordinated  the 
claims  of  creditors  that  are  also 
investors  in  a  company  to  the  claims  of 
other  creditors,  effectively  treating  the 
debt  held  by  the  investor  as  if  the  debt 
were  equity. 

After  considering  the  comments  on 
this  matter,  the  agencies  have  revised 
the  approach  to  debt  instruments  %vith 
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equity  features.  The  new  proposal 
appUes  the  proposed  capital  treatment 
to  equity  features  of  debt  (such  as 
warrants  and  options  to  purchase 
equities  in  nonfinancial  companies)  and 
to  debt  instruments  convertible  into 
equity  investments  in  nonfinancial 
companies  where  the  equity  featxire  or 
instrument  is  held  under  one  of  the 
authorities  listed  above.  The  primary 
supervisor  will  monitor  the  use  of  debt 
held  under  any  autJiority  as  a  method 
for  providing  the  equivalent  of  equity 
funding  to  portfolio  companies,  and 
may,  on  a  case-by-case  basis  in  the 
supervisory  process,  require  banking 
organizations  to  maintain  higher  capital 
against  debt  where  circumstances 
indicate  that  the  debt  serves  as  the 
functional  equivalent  of  equity. 

The  original  capital  proposal  made  by 
the  Board  did  not  apply  to  equity 
investments  made  under  section 
4{k)(4)(I)  of  the  BHCTAct  by  an 
insurance  underwriting  affiliate  of  a 
financial  holding  company,  and  the 
revised  proposal  continues  that 
approach.  These  investments  generally 
are  already  subject  to  higher  capital 
charges  under  state  insurance  laws.  The 
Board  requests  comment  regarding 
whether  special  capital  requirements  or 
other  supervisory  restrictions  should  be 
applied  to  assure  that  financial  holding 
companies  do  not  use  insurance 
underwriting  companies  to  arbitrage  any 
differences  in  the  capital  requirements 
on  equity  investment  activities  that 
apply  to  insiuance  companies  and  other 
financial  holding  company  affiliates.  To 
the  extent  appropriate,  the  Board  will 
address  these  matters  in  a  separate 
proposal  regarding  the  appropriate 
method  for  accounting  for  insurance 
companies  imder  the  Board's 
consolidated  capital  adequacy 
guidelines  applicable  to  financial 
holding  companies. 

The  agencies  believe  that  the 
authorities  discussed  above  cover  the 
principal  authorities  available  to 
banking  organizations  to  make  equity 
investments  in  companies  that  engage  in 
nonfinancial  activities.  The  agencies 
request  comment  on  whether  there  are 
other  investment  activities  that  should 
be  covered  by  this  capital  proposal. 

As  noted  above,  the  new  proposal 
would  apply  the  special  capital  charge 
to  investments  in  nonfinancial 
companies  made  in  accordance  with  the 
portfolio  investment  provisions  of 
Regxdation  K.  This  includes  investments 
made  through  so-called  Edge  Act  and 
Agreement  corporations.  This  special 
'  capital  treatment  would  not  apply,  for 
example,  to  the  ownership  of  equity 
securities  held  by  an  Edge  Act  or 
Agreement  corporation  to  hedge  equity 


derivative  transactions  for  foreign 
customers.  The  agencies  request 
comment  on  whether  it  is  appropriate  to 
apply  the  capital  charge  to  investments 
made  through  Edge  Act  corporations 
and  Agreement  corporations  in 
nonfinancial  companies  overseas. 

2.  Capital  Charges 

As  noted  above,  the  agencies  propose 
to  amend  their  respective  capit^ 
guidelines  and  rules  to  apply  a  different 
charge  to  equity  investments  in 
nonfinancial  companies  than  is 
currently  applied  to  traditional  banking 
investments  and  activities.  This 
proposal  would  apply  symmetrically  to 
banks  and  bank  holding  companies. 
This  proposal  -would  not  have  a 
significant  effect  on  the  capital  levels  of 
any  major  banking  organization  based 
on  current  investment  levels. 

The  proposal  involves  a  progression 
of  capital  charges  that  increases  with  the 
size  of  the  aggregate  equity  investment 
portfolio  of  the  banking  organization 
relative  to  its  Tier  1  capital.  This 
approach  takes  accoimt  of  the  greater 
impact  that  losses  in  a  larger  portfolio 
of  equity  investments  relative  to  capital 
may  have  on  the  financial  condition  of 
a  banking  organization. 

As  explained  in  the  attached 
proposed  amendment  to  the  capital 
rules,  the  proposed  capital  charge 
would  be  applied  by  making  a 
deduction  from  the  organization's  Tier  1 
capital.  This  deduction  would  be  based 
on  the  adjusted  carrying  value  of  equity 
investments  in  nonfinancial  companies. 
The  adjiisted  canying  value  is  the  value 
at  which  the  relevant  investment  is 
recorded  on  the  balance  sheet,  reduced 
by  net  unrealized  gains  that  are 
included  in  carrying  value  but  that  have 
not  been  included  in  Tier  1  capital  and 
associated  deferred  tax  liabilities. 

For  the  reasons  explained  above,  no 
additional  capital  charge  would  be 
applied  to  SBIC  investments  made  by  a 
bank  or  bank  holding  company,  so  long 
as  the  adjusted  carrying  value  of  the 
investments  does  not  exceed  15  percent 
of  the  Tier  1  capital  of  the  depository 
institution  that  holds  the  investment  or, 
in  the  case  of  an  SBIC  held  directly  by 
the  bank  holding  company,  15  percent 
of  the  pro  rata  Tier  1  capital  of  all 
depository  institutions  controlled  by  the 
bank  holding  company.  These 
investments  would  be  included, 
however,  in  determining  the  aggregate 
size  of  the  organization's  investment 
portfolio  for  purposes  of  applying  the 
marginal  capital  charges  discussed 
below. 

For  all  investments  other  than  SBIC 
investments,  an  8  percent  Tier  1  capital 
charge  would  be  applied  so  long  as  the 


adjusted  carrying  value  of  all  such 
investments  (plus  all  SBIC  investments 
and  other  covered  investments] 
represent  less  than  15  percent  of  Tier  1 
capital.  This  difference  in  treatment  for 
investments  made  outside  of  an  SBIC 
recognizes  the  special  limits  that  have 
been  imposed  on  the  operations  of 
SBICs  and  preferences  that  Congress  has 
granted  to  SBICs. 

In  the  case  of  a  portfolio  of  covered 
investments  that,  in  the  aggregate 
(including  SBIC  investments  and  other 
covered  investments),  exceeds  15 
percent  of  the  organization's  Tier  1 
capital,  a  12  percent  Tier  1  capital 
charge  would  apply  to  the  portion  of  the 
portfolio  above  the  15  percent 
threshold.  The  12  percent  marginal 
charge  would  apply  to  the  adjusted 
carrying  value  of  equity  investments  up 
to  25  percent  of  Tier  1  capital.  In  the 
case  of  a  portfolio  of  covered 
investments  that,  in  the  aggregate, 
exceeds  25  percent  of  the  organization's 
Tier  1  capital,  a  25  percent  marginal     ' 
Tier  1  capital  charge  would  apply  to  the 
portion  of  the  portfolio  above  tie  25 
percent  threshold.  The  following  table, 
which  is  included  in  the  proposed 
r^ulation,  reflects  these  capital  charges. 

Table  1.— Deduction  for 
Nonfinancial  Equity  Investments 


Aggregate  adjusted 

carrying  value  of  ait 
nonfinancial  equity  in- 
vestPDents  held  by  the 
bank  or  bank  holding 

company  (as  a  per- 
centage of  the  Tier  1 
capital  of  the  bank  or 

bank  hokjing  com- 
pany) * 


Less  ttian  15  percent 
15  percent  to  24.99 

percent. 
25  percent  and  atx>ve 


Deduction  from  Tier  1 
Capital  (as  a  percent- 
age of  the  adjusted 
carrying  value  of  the 
investment) 


8  percent 
12  percent 

25  percent 


2  For  purposes  of  calculating  the  percentage 
orequit/  investments  relative  to  Tier  1  capital, 
Tier  1  capital  is  defined  as  ttie  sum  of  core 
capital  elements  net  of  goodwill  and  net  of  all 
identifiable  intangible  assets  other  than  mort- 
gage servicing  assets,  nonmortgage  servicing 
assets  and  purcf^sed  credit  card  relation- 
ships, but  prior  to  the  deduction  for  deferred 
tax  assets  and  nonfinancial  equity 
investments. 

The  agencies  propose  to  apply 
heightened  supervision  to  the  equity 
investment  activities  of  banking 
organizations  as  appropriate,  including 
in  the  event  that  the  adjusted  carrying 
value  of  all  nonfinancial  equity 
investments  represents  more  than  50 
percent  of  the  organization's  Tier  1 
capital.  The  agencies  may  in  any  case 
impose  a  higher  minimiun  capital 
charge  on  an  organization  as  appropriate 
in  light  of  the  risk  management  systems; 
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cisk,  nature,  size  and  composition  of  the 
organization's  investments;  market 
conditions;  and  other  relevant 
information  and  circimistances. 

In  the  event  that  the  agencies 
determine  not  to  apply  this  special 
capital  charge  to  equity  investments 
made  by  a  banking  organization  prior  to 
March  13,  2000,  the  agencies  propose  to 
include  the  adjusted  carrying  value  of 
an  organization's  investment  portfolio 
made  in  grandfathered  investments  for 
purposes  of  determining  the  appropriate 
marginal  capital  charge  on  investments 
that  are  not  grandfathered. 

Commenters  questioned  how  the 
original  capital  proposal  would  apply  to 
investments  held  through  equity 
investment  funds,  in  particular,  through 
investment  partnerships  where  the 
holding  company  may  control  the  fund, 
usually  through  its  role  as  general 
partner,  but  is  not  the  sole  participant 
in  the  fund.  As  noted  in  the  original 
proposal,  the  capital  charge  in  such 
instances  would  apply  only  to  the 
holding  company's  proportionate  share 
of  the  fund's  investments.  Such 
treatment  would  apply  even  if  the 
partnership  is  consolidated  in  the 
holding  company's  financial  reporting 
statements.  Similarly,  the  new  proposal 
provides  that  minority  interest  resulting 
frtim  any  such  consolidation  would  not 
be  included  in  the  Tier  1  capital  of  the 
holding  company.  Such  minority 
interest  is  not  available  to  support  the 
overall  financial  business  of  the  holding 
company. 

Similar  treatment  is  proposed  for 
^unority  interest  with  respect  to 
Investments  in  nonfinancial  companies 
iinder  the  authorities  covered  by  the 
proposal.  Generally,  it  would  not  be 
expected  that  any  nonfinancial 
company  whose  shares  are  acquired 
pursuant  to  these  authorities  would  be 
consolidated,  either  because  the 
investment  is  temporary  as  in  the  case 
of  merchant  banking  investments,  or 
limited  to  a  minority  interest  However, 
if  consolidation  does  occur,  any 
resulting  minority  interest  must  be 
excluded  from  Tier  1  capital  because  the 
ioinority  interest  is  not  available  to 
Support  the  general  financial  business  of 
the  banking  organization. 
I  The  agencies  invite  comment  on  all 
tspects  of  the  proposal,  including  in 
|>articular  on  the  proposed  marginal 
Capital  charges  and  the  methods  for 
calculating  and  applying  the  deduction 
to  capital.  The  agencies  recognize  that 
ihe  proposed  capital  deduction  may 
iiave  an  effect  on  the  calculation  of  the 
leverage  ratio  for  the  banking 
organization.  Accordingly,  the  agencies 
•Iso  request  comment  on  whether  this 
*ffect  is  likely  to  be  significant,  whether 


an  adjustment  should  be  permitted  to 
accoimt  for  this  effect,  and,  if  so,  what 
type  of  adjustment  is  appropriate. 

3.  Alternatives  Suggested  by 
Commenters 

Commenters  offered  a  variety  of 
alternatives  to  the  original  capital 
proposal.  Among  these  suggestions  were 
to  rely  on  internal  capital  models,  to 
rely  on  the  supervisory  process  for 
determining  appropriate  capital  charges 
on  a  case-by-case  basis,  to  require 
banking  organizations  to  adopt  the 
regulatory  equivalent  of  available-for- 
sale  accoimting,  and  to  adopt  a  reduced 
capital  charge. 

Many  commenters  suggested  that  the 
agencies  rely  fully  on  internal  capital 
models  developed  by  each  banking 
organization  to  measure  the  capital 
needs  of  the  organization  across  all  of  its 
activities.  A  number  of  commenters 
argued  that  the  original  capital  proposal 
was  flawed  because  it  adopted  a  higher 
capital  charge  on  equity  investments  in 
a  manner  similar  to  the  internal  capital 
models  used  by  many  banking 
organizations  without  at  the  same  time 
allowing  banking  organizations  to  adopt 
features  of  these  models  that  allocate 
less  capital  than  the  regulatory 
minimum  capital  requirements  against 
other,  less  risky,  activities. 

The  agencies  believe  that  internal 
capital  models  that  take  accoimt  of  the 
different  risks  and  capital  needs  of  each 
of  the  activities  of  a  particular  banking 
organization  ultimately  represent  an 
effective  method  for  determining  the 
capital  adequacy  of  an  organization.  The 
agencies  have  encouraged  the 
development  of  comprehensive  internal 
capital  models,  and  many  banking 
organizations  have  begun  to  develop 
their  own  internal  capital  models.  As 
yet,  however,  these  models  are  largely 
\mtested  and  unable  to  capture  the  risks 
of  many  activities  conducted  by  banking 
organizations.  Moreover,  the  stage  of 
development  and  sophistication  of 
models  varies  greatiy  across 
organizations.  In  addition,  as  noted  by 
many  commenters,  assessing  the 
adequacy  of  capital  by  reference  to  risk 
models  is  most  effective  when  applied 
across  the  entire  organizational  risk 
structure,  rather  than  piece  meal  for 
selected  assets  or  portfolios.  As  a  result, 
the  agencies  do  not  believe  that  it  is 
appropriate  at  this  time  to  rely  on 
internal  modeling  of  equity  portfolios  as 
a  replacement  for  regulatory  minimiun 
capital  requirements.  The  agencies 
believe,  however,  that  robust  internal 
modeling  can  be  an  effective  method  for 
addressing  capital  adequacy. 
Accordingly,  the  agencies  wall  review  a 
banking  organization's  internal  models 


in  assessing  the  adequacy  of  the 
organization's  capit^  levels  in  relation 
to  its  equity  investment  activities  and 
expect  to  revisit  the  need  for  regulatory 
minimum  capital  requirements  for 
equity  investment  activities  as  internal 
models  become  more  sophisticated  and 
reliable. 

Another  alternative  suggested  by 
many  commenters  was  that  the  agencies 
assess  the  appropriate  regulatory  capital 
levels  for  equity  investment  activities  on 
a  case-by-case  basis  through  the 
supervisory  process.  These  commenters 
argued  that  it  was  inappropriate  for  the 
agencies  to  adopt  a  single  regulatory 
minimum  capital  requirement  that 
would  apply  in  the  same  way  to  aU 
banking  organizations  engaged  in  equity 
investment  activities,  regardless  of  the 
differences  in  portfolio  risks  at  different 
organizations.  These  commenters 
believed  that  the  capital  needs  of 
individual  organizations  could  be  best  - 
assessed  through  the  individual 
examination  of  each  organization,  with 
the  agencies  assessing  higher  capital 
requirements  on  a  case-by-case  basis  to 
address  particular  risks  at  individual 
organizations. 

The  agencies  agree  that  examination 
and  supervision  are  important  methods 
for  assuring  that  individual 
organizations  are  conducting  equity 
investment  activities  in  a  safe  and 
sound  manner  and  have  adequate 
capital  to  support  those  activities.  The 
agencies  expect  to  pay  particular 
attention  to  the  investment  activities  of 
banking  organizations  and  to  heighten 
that  supervision  as  the  level  of 
concentration  in  these  activities 
increases  at  an  organization.  The 
supervisory  process  will  consider, 
among  other  things,  the  institution's 
internal  allocation  of  capital  to  equity 
investment  activities  as  an  important 
element  in  assessing  capital  adequacy. 

However,  the  agencies  believe  that 
supervisory  experience  and  analysis  of 
equity  investment  activities  over  a  long 
period  of  time  indicate  that  it  is  prudent 
to  establish  minimum  capital 
requirements  for  eqmty  investment 
activities  in  addition  to  effective 
supervision  and  examination. 
Establishing  minimum  capital 
requirements  by  rule  also  reduces  the 
potential  that  capital  requirements  at  an 
organization  will  be  arbitrarily  set 
during  the  examination  process.  A 
uniform  regulatory  minimum  capital 
rule  also  indicates  to  organizations  that 
are  entering  this  business  line  for  the^ 
first  time  the  agencies'  expectations  for 
additional  capital  to  support  these 
activities. 

Some  commenters  suggested  that  the 
agencies  require  that  banking 
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organizations  adopt  the  regulatory 
equivalent  of  available-for-sale  (AFS) 
accounting.  Commenters  argued  that 
this  approach  improves  the  capital 
strength  of  an  organization  by 
eliminating  from  Tier  1  capital,  at  least 
for  regulatory  reporting  purposes,  any 
reliance  on  imrealized  gains  on  equity 
investments.  This  arguably  reduces  the 
volatility  in  capital  that  results  from 
changes  in  the  value  of  equity 
investments,  which  often  occur 
impredictably  and  quickly  during  the 
life  of  the  investment,  by  preventing 
banking  organizations  from  taking 
unrealized  gains  into  income,  and  thus 
capital,  for  regulatory  purposes. 

AFS  accounting  has  oeen  adopted  by 
many  organizations  and  represents  a 
prudent  and  appropriate  approach  to 
accoimting  for  equity  investments  in 
many  situations.  Nonetheless,  the 
agencies  have  determined  not  to  require 
the  regulatory  equivalent  of  this 
accounting  treatment  for  regulatory 
capital  calciilations  for  several  reasons. 
First,  this  approach  does  not  address  the 
risk  associated  with  the  initial  cost  of 
the  investment.  Instead,  it  effectively 
applies  a  100  percent  capital  charge  on 
unrealized  gains  while  maintaining  the 
normal  capital  charge  on  the  initial 
investment  cost.  For  investments  that 
are  very  profitable,  this  charge  may  be 
too  high,  while  for  investments  that  are 
not  performing  well,  this  capital  charge 
is  likely  to  be  too  low. 

In  addition,  an  AFS  approach  creates 
differences  in  capital  treatment  for 
companies  that  acquired  the  same 
equity  investment,  with  the  same  risk, 
on  different  dates.  Under  the  AFS 
approach,  an  investor  that  has  acquired 
an  investment  in  the  initial  offering  of 
stock  of  the  portfolio  company  would  be 
effectively  required  to  hold  more  capital 
against  the  investment  than  a  second 
investor  that  acqiiires  the  same  amoimt 
of  shares  of  the  same  company  for  a 
higher  price  at  a  later  date. 

Moreover,  a  capital  charge  based  on 
the  AFS  approach  is  easily  manipulated 
through  the  sale  and  repurchase  of 
equity  of  the  same  company.  This 
manipulation  would  be  difficult  to 
monitor  and  prevent. 

While  the  agencies  have  not  proposed 
adopting  the  regulatory  equivalent  of 
the  AFS  accounting  approach,  the 
agencies  recognize  that  a  regulatory 
minimum  capital  charge  must  take 
account  of  situations  in  which  an 
investor  determines  to  adopt  this 
approach  for  GAAP  reporting  purposes. 
Accordingly,  the  capital  charge 
proposed  by  the  agencies  is  based  on  the 
"adjusted  carrying  value"  of  the 
relevant  investment  and  the  proposal 
would  require  deduction  of  the  adjusted 


carrying  value  from  risk-weighted  assets 
for  purposes  of  calculating  the  risk- 
based  capital  ratio.  This  treatment 
retains  the  flexibility  of  an  investor  to 
adopt  AFS  accounting  or  other 
accoimting  treatments  permitted  under 
GAAP. 

C  Regulatory  Flexibility  Act  Analysis 

OCC:  This  proposal  would  amend  the 
OCC's  risk-based  capital  guidelines  and 
leverage  capital  ndes  for  national  banks. 
The  amendments  made  by  the  proposal 
would  establish  the  regulatory  capital 
requirements  applicable  to  a  national 
bank's  equity  investment  in  a 
non  financial  company  made  through  a 
SBIC  pursuant  to  section  302(b)  of  the 
Small  Business  Investment  Act  of  1958 
or  under  the  portfolio  investment 
provisions  of  the  Board's  Regulation  K. 

The  OCC  hereby  certifies,  pursuant  to 
section  5(b)  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  603(a)),  that  the  proposed 
amendments  wdl  not,  if  promulgated  in 
final  rule  form,  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities. 

For  the  purposes  of  the  Regulatory 
Flexibility  Act,  small  entities  are 
defined  to  include  any  national  bank 
that  has  $100  million  in  assets  or  less. 
See  5  U.S.C.  601(3)  and  (6).  15  U.S.C. 
632(a).  and  13  CFR  121.201.  With 
respect  to  national  banks,  this  proposal 
would  only  apply  to  equity  investments 
in  a  nonfinancial  company  either  made 
through  a  SBIC  pursuant  to  section 
302(b)  of  *iie  Small  Business  Investment 
Act  of  1958  or  under  the  portfolio 
investment  provisions  of  Regulation  K. 
The  OCC  does  not  believe  that  it  is 
likely  that  a  substantial  niunber  of  small 
national  banks  engage  in  these  kinds  of 
equity  investment  activities.  Moreover, 
even  with  respect  to  any  small  national 
banks  that  might  engage  in  the  types  of 
equity  investments  covered  by  this 
proposal,  the  OCC  does  not  believe  that 
the  proposal  rule  will  require  these 
banks  to  raise  significant  amounts  of 
new  capftal.  For  these  reasons,  the  OCC 
does  not  believe  that  this  proposal,  if 
promulgated  in  final  rule  form,  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  national 
banks. 

Nevertheless,  the  OCC  specifically 
seeks  comment  on  any  burden  that  this 
proposal  would  impose  on  small 
national  banks. 

Board:  In  accordance  with  section  3(a) 
of  the  RegiUatory  Flexibility  Act  (5 
U.S.C.  603(a)),  the  Board  must  publish 
an  initial  regulatory  flexibility  analysis 
with  this  rulemaking.  The  rule  proposes 
and  requests  comment  on  amendments 
to  the  Board's  consolidated  risk-based 
and  leverage  capital  adequacy 


guidelines  for  bank  holding  companies 
(Part  225,  Appendix  A  and  Appendix  D) 
and  state  member  banks  (Part  208, 
Appendix  A  and  Appendix  D). 

These  amendments  would  establish 
the  regulatory  capital  requirements 
applicable  to  the  merchant  banking 
investments  of  financial  holding 
companies  and  similar  investment 
activities  of  bank  holding  companies 
and  state  member  banks.  The  Board 
hereby  certifies,  pursuant  to  5  U.S.C. 
605(b),  that  the  proposed  capital 
amendments  will  not,  if  promulgated 
through  a  final  rule,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  small 
entities  that  the  Board  regulates, 
specifically,  financial  or  bank  holding 
companies  or  state  member  banks  that 
have  less  than  $150  million  in 
consolidated  assets,  generally  do  not 
engage  in  these  investment  activities  to 
any  significant  degree.  Ln  addition, 
because  the  Board's  risk-based  and 
leverage  capital  guidelines  do  not 
generally  apply  to  bank  holding 
companies,  including  financial  holding 
companies,  that  have  less  than  $150 
million  in  consolidated  assets,  the 
proposed  rule  will  have  no  impact  upon 
such  organizations. 

For  the  reasons  discussed  above,  the 
Board  believes  that  the  proposed 
amendments  to  its  capital  guidelines  are 
necessary  and  appropriate  to  ensure  that 
bank  holding  companies  and  state 
member  banks  maintain  capital 
commensurate  with  the  levels  of  risk 
associated  with  their  equity  investment 
activities  and  that  these  activities  do  not 
pose  an  undue  risk  to  the  safety  and 
soundness  of  insured  depository 
institutions.  This  notice  of  proposed 
rulemaking  contains  a  detailed 
discussion  of  the  Board's  reasons  for 
issuing  the  proposed  rule  and  of  the 
alternatives  to  the  rule  that  the  Board 
has  considered. 

The  Board  specifically  seeks  comment 
on  the  likely  burden  that  the  proposed 
rule  will  impose  on  bank  holding 
conipanies  and  state  member  banks. 

FDIC:  The  rule  proposes  and  requests 
comment  on  amendments  to  the  FTDIC's 
risk-based  and  leverage  capital 
standards  for  state  nonmember  banks 
(Part  325).  These  amendments  would 
establish  the  regulatory  capital 
requirements  applicable  to  certain 
nonfinancial  equity  investments  of  state 
nonmember  banks.  The  FDIC  hereby 
certifies,  pursuant  to  section  605(b)  of 
the  Regulatory  Flexibility  Act,  5  U.S.C. 
605(b),  that  the  proposed  capital 
amendments  will  not,  if  promulgated 
through  a  final  rule,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  small 
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entities  that  the  FDIC  regulates, 
specifically,  state  nonmember  banks 
that  have  less  than  $100  million  in 
consolidated  assets,  generally  do  not 
engage  in  nonfinancial  equity 
investment  activities  covered  by  this 
proposed  rule  to  any  significant  degree. 

.  Paperwork  Reduction  Act 

CfCC:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3506;  5  CFR  1320  App.  A.l),  the 
OCC  has  reviewed  the  proposal  under 
the  authority  delegated  to  the  OCC  by 
the  Office  of  Management  and  Budget. 
No  collections  of  information  pursuant 
to  the  Paperwork  Reduction  Act  are 
contained  in  the  proposal. 

Board:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3506;  5  CFR  1320  App.  A.l),  the 
Board  has  reviewed  the  proposed  rule 
under  the  authority  delegated  to  the 
Board  by  the  Office  of  Management  and 
Budget.  No  collections  of  information 
pursuant  to  the  Paperwork  Reduction 
Act  are  contained  in  the  proposed  rule. 

FDIC:  The  FDIC  has  determined  that 
this  proposal  does  not  involve  a 
collection  of  information  pursuant  to 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501, 
et  seq.). 

E.  Executive  Order  12866 
Determination 

OCC:  The  Comptroller  of  the  Currency 
has  determined  that  this  proposed  rule, 
if  adopted  as  a  final  rule,  would  not 
constitute  a  "significant  regulatory 
action"  for  the  purposes  of  Executive 
Order  12866. 

F.  Unfunded  Mandates  Act  of  1995 

OCC:  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  2  U.S.C. 
1532  (Unfunded  Mandates  Act), 
requires  that  an  agency  prepare  a 
budgetary  impact  statement  before 
promulgating  any  rule  likely  to  result  in 
a  Federal  mandate  that  may  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  If  a  budgetary  impact 
statement  is  required,  section  205  of  the 
Unfunded  Mandates  Act  also  requires 
the  agency  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  before  promulgating  the 
rule.  The  OCC  has  determined  that  this 
proposed  regulation  will  not  result  in 
expenditures  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  Accordingly,  the  OCC 
has  not  prepared  a  budgetary  impact 
statement  or  specifically  addressed  the 
regulatory  alternatives  considered. 


G.  Solicitation  of  Comments  on  Use  of 
"Plain  Language" 

Section  722  of  the  GLB  Act  requires 
the  agencies  to  use  "plain  language"  in 
all  proposed  and  final  rules  published 
after  January  1 ,  2000.  The  agencies 
invite  comments  about  how  to  make  the 
proposed  rule  easier  to  understand, 
including  answers  to  the  following 
questions: 

(1)  Have  the  agencies  organized  the 
material  in  an  effective  manner?  If  not, 
how  could  the  material  be  better 
organized? 

(2)  Are  the  terms  of  the  rule  clearly 
stated?  If  not,  how  could  the  terms  be 
more  clearly  stated? 

(3)  Does  the  rule  contain  technical 
language  or  jargon  this  is  unclear?  If  so, 
which  language  requires  clarification? 

(4)  Would  a  different  format  (with 
respect  to  the  grouping  and  order  of 
sections  and  use  of  headings)  make  the 
rule  easier  to  understand? 

(5)  Would  increasing  the  number  of 
sections  (and  making  each  section 
shorter)  clarify  the  rule?  If  so,  which 
portions  of  the  rule  should  be  changed 
in  this  respect? 

(6)  What  additional  changes  would 
make  the  rule  easier  to  understand? 

The  agencies  also  solicit  comment 
about  whether  including  factual 
examples  in  the  rule  in  order  to 
illustrate  its  terms  is  appropriate.  Are 
there  alternatives  that  the  agencies 
should  consider  to  illustrate  the  terms 
in  the  rule? 

List  of  Subjects 

12  CFR  Part  3 

Administrative  practice  and 
procedure,  Capital,  National  banks, 
Reporting  and  recordkeeping 
requirements,  Risk. 

12  CFR  Fart  208 

Accounting,  Agriculture,  Banks, 
banking,  Confidential  business 
information.  Crime,  Currency,  Federal 
Reserve  System,  Mortgages,  Reporting 
and  recordkeeping  requirements. 
Securities. 

12  CFR  Part  225 

Administrative  practice  and 
procedure.  Banks,  banking,  Federal 
Reserve  System,  Holding  companies, 
Reporting  and  recordkeeping 
requirements,  Securities. 

12  CFR  Part  325 

Administrative  practice  and 
procedure,  Banks,  banking,  Capital 
adequacy,  Reporting  and  recordkeeping 
requirements.  State  non-member  banks. 


Department  of  the  Treasury 

Office  of  the  Comptroller  of  the 
Currency 

12  CFR  Chapter  I 

Authority  and  Issuance 

For  the  reasons  set  out  in  the 
preamble,  part  3  of  chapter  I  of  title  12 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  3— MINIMUM  CAPITAL  RATIOS; 
ISSUANCE  OF  DIRECTIVES 

1.  The  authority  citation  for  part  3 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  93a,  161. 1818. 
1828(n).  1828  note.  1831n  note.  1835.  3907. 
and  3909. 

2.  In  Appendix  A  to  part  3: 

A.  In  section  1,  paragraphs  (c)(17) 
through  (c)(31)  are  redesignated  as 
paragraphs  (c)(20)  through  (c)(34); 
paragraphs  (c)(12)  through  (c)(16)  are 
redesignated  as  paragraphs  (c)(14) 
through  (c)(18);  and  paragraphs  (c)(1) 
through  (c)(ll)  are  redesignated  as 
paragraphs  (c)(2)  through  (c)(12); 

B.  In  section  1,  new  paragraphs  (c)(1), 
(c)(13)  and  (c)(19)  are  added; 

C.  In  section  2,  paragraph  (a)(3)  is 
revised; 

D.  In  section  2,  new  paragraph 
(c)(l)(iv)  is  added; 

E.  In  section  2,  paragraph  (c)(4)  is 
redesignated  as  paragraph  (c)(5);  and 

F.  In  section  2,  new  paragraph  (c)(4) 
is  added  to  read  as  follows: 

Appendix  A  to  Part  3 — Risk-Based 
Capital  Guidelines 

Section  1.  Purpose,  Applicability  of 
Guidelines,  and  Definitions 
***** 

(c)»  *  • 

(1)  Adjusted  carrying  value  means,  for 
purposes  of  section  2(c)(4)  of  this  apptendix 
A,  the  aggregate  value  that  investments  are 
carried  on  the  balance  sheet  of  the  bank 
reduced  by  any  unrealized  gains  on  the 
investments  that  are  reflected  in  such 
carrying  value  but  excluded  from  the  bank's 
Tier  1  capital.  For  example,  for  investments 
held  as  available-for-sale  (AFS),  the  adjusted 
carrying  value  of  the  investments  would  be 
the  aggregate  carrying  value  of  the 
investments  (as  reflected  on  the  consolidated 
balance  sheet  of  the  bank)  less  any  imrealized 
gains  on  those  investments  that  are  included 
in  other  comprehensive  income  and  that  are 
not  reflected  in  Tier  1  capital,  and  less  any 
associated  deferred  tax  liabilities.  Unrealized 
losses  on  AFS  equity  investments  must  be 
deducted  from  Tier  1  capital  in  accordance 
with  section  1(c)(8)  of  this  appendix  A.  The 
treatment  of  small  business  investment 
companies  that  are  consolidated  for  i 

accounting  purposes  is  discussed  in  section 
2(c)(4)(iv)  of  this  appendix  A.  For 
investments  in  a  nonfinancial  company  that 
is  consoUdated  for  accounting  purposes,  the 
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bank's  adjusted  canying  value  of  the 
investment  is  determined  under  the  equity 
method  of  accounting  (net  of  any  intangibles 
associated  with  the  investment  that  are 
deducted  from  the  bank's  Tier  1  capital  in 
accordance  with  section  2(c)(2)  of  this 
appendix  A).  Even  though  the  assets  of  the 
nonfinancial  comftany  are  consolidated  for 
accounting  purposes,  these  assets  (as  well  as 
the  credit  equivalent  amounts  of  the 
company's  off-balance  sheet  items)  are 
excluded  £rom  the  bank's  risk-weighted 
assets. 

*  *         *         •         • 

(13)  Equity  investment  means,  for  purposes 
of  section  l(c)(19)  and  section  2(c)(4]  of  this 
appendix  A,  any  equity  instrument  including 
warrants  and  call  options  that  give  the  holder 
the  right  to  purchase  an  equity  instrument, 
any  equity  feature  of  a  debt  instrument  (such 
as  a  warrant  or  call  option),  and  any  debt 
instnmient  that  is  convertible  into  equity.  An 
investment  in  subordinated  debt  or  other 
types  of  debt  instruments  may  be  treated  as 
an  equity  investment  if  the  OCC  determines 
that  the  instrument  is  the  functional 
equivalent  of  equity. 

*  •         *         *         • 

(19)  Nonfinancial  equity  investment  means 
any  equity  investment  in  a  nonfinancial 
company  made  by  the  bank  through  a  small 
business  investment  company  (SBIC)  under 
section  302(b)  of  the  Small  Business 
Investment  Act  of  1958  (15  U.S.C.  682(b))  or 
under  the  portfolio  investment  provisions  of 
Regulation  K  (12  CFR  211.5(b)(l)(iii)).  An 
equity  investment  in  a  SBIC  made  under 
section  302(b)  of  the  Small  Business 
Investment  Act  of  1958  that  is  not 
consolidated  with  the  bank  is  treated  as  a 
nonfinancial  equity  investment  in  the 
manner  provided  in  section  2(c)(4)(iv)(C)  of 
this  appendix  A.  A  nonfinancial  company  is 
an  entity  that  engages  in  any  activity  that  has 
not  been  determined  to  be  permissible  for  the 
bank  to  conduct  directly  or  to  be  financial  in 
nature  or  incidental  to  financial  activities 
under  section  4(k)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1843(k)). 


Section  2.  Components  of  Capital 
*         *         •         *         • 

(a)*  •  • 

(3)  Minority  interests  in  the  equity 
accounts  of  consolidated  subsidiaries,  except 
that  minority  interests  in  a  small  business 
investment  company  or  investment  fund  that 
holds  nonfinancial  equity  investments  and 
minority  interests  in  a  subsidiary  that  is 
engaged  in  nonfinancial  activities  and  is  held 
under  one  of  the  legal  authorities  listed  in 
section  l(c)(19)  of  this  appendix  A  are  not 
included  in  Tier  1  capital  or  total  capital. 
***** 

(c)*  *  * 

(D*  *  * 

(iv)  Nonfinancial  equity  investments  as 

provided  by  section  2(c)(4)  of  this  appendix 

A. 

***** 
* 

(4)  Nonfinancial  equity  investments,  (i) 
General.  A  bank  must  deduct  from  its  Tier  1 
capital  the  appropriate  percentage,  as 
determined  in  accordance  with  Table  1,  of 


the  adjusted  canying  value  of  all 
nonfinancial  equity  investments  made  by  the 
bank  or  by  its  direct  or  indirect  subsidiaries. 

(ii)  Nonfinancial  equity  investments  in  the 
trading  account.  Section  2(c)(4)  of  this 
appendix  A  does  not  apply  to,  and  no 
deduction  is  required  for,  any  nonfinancial 
equity  investment  that  is  held  in  the  trading 
account  in  accordance  with  applicable 
accounting  principles  and  as  part  of  an 
underwritinjg,  market  making  or  dealing 
activity. 

(iii)  Amoimt  of  deduction  from  Tier  1 
capital.  (A)  The  bank  must  deduct  bom  its 
Tier  1  capital  the  appropriate  perceiflage,  as 
determined  in  accordance  with  Table  1 ,  of 
the  adjusted  carrying  value  of  all 
nonfinancial  equity  investments  held  by  the 
bank  and  its  subsidiaries. 

Table  1  .—Deduction  for 
Nonfinancial  Equity  Investments 


Aggregate  adjusted 
carrying  value  of  all 
nonfinancial  equity  in- 
vestments held  di- 
rectly or  indirectly  by 
the  bank  (As  a  per- 
centage ol  the  Tier  1 
capital  of  the  bank)  ^ 


Less  than  15  percent 
ISpercent  but  less 
than  25  percent. 
25  percent  or  greater 


Deduction  from  Tier  1 
Capital  (As  a  percent- 
age of  the  adjusted 
carrying  value  of  the 
investment) 


8.0  percent. 
12.0  percent. 

25.0  percent. 


^For  purposes  of  cak^ulating  the  adjusted 
carrying  value  of  nonfir^rKial  equity  invest- 
ments as  a  percentage  of  Tier  1  capital,  Tier  1 
capital  is  defined  as  the  sum  of  the  Tier  1  cap- 
ital elements  net  of  goodwill  and  net  of  all 
identifiable  intangible  assets  other  than  mort- 
gage servicing  assets,  nonmortgage  servicing 
assets  and  purchased  credit  card  relation- 
ships, but  prior  to  the  deduction  for  deferred 
tax  assets  and  nonfinancial  equity 
investments. 

(B)  Deductions  for  nonfinancial  equity 
investments  must  be  applied  on  a  marginal 
basis  to  the  portions  of  the  adjusted  canying 
value  of  nonfinancial  equity  investments  that 
fall  within  the  specified  ranges  of  the  bank's 
Tier  1  capital.  For  example,  if  the  adjusted 
carrying  value  of  all  nonfinancial  equity 
investments  held  by  a  bank  equals  20  percent 
of  the  Tier  1  capital  of  the  bank,  then  the 
amount  of  the  deduction  would  be  8  percent 
of  the  adjusted  canying  value  of  all 
investments  up  to  15  percent  of  the  bank's 
Tier  1  capital,  and  12  percent  of  the  adjusted 
canying  value  of  all  investments  in  excess  of 
15  percent  of  the  bank's  Tier  1  capital. 

(C)  The  total  adjusted  carrying  v&lue  of  any 
nonfinancial  equity  investment  tha)  is  subject 
to  deduction  under  section  2(c)(4)  of  this 
appendix  A  is  excluded  from  the  bank's 
weighted  risk  assets  for  purposes  of 
computing  the  denominator  of  the  bank's 
risk-based  capital  ratio.  For  example,  if  8 
percent  of  the  adjusted  carrying  value  of  a 
nonfinancial  equity  investment  is  deducted 
from  Tier  1  capital,  the  entire  adjusted 
canying  value  of  the  investment  will  be 
excluded  from  risk-weighted  assets  in 
calculating  the  denominator  of  the  risk-based 
capital  ratio. 


(D)  Banks  engaged  in  equity  investment 
activities,  including  those  banks  with  a  high 
concentration  in  nonfinancial  equity 
investments  (e.g.,  in  excess  of  50  percent  of 
Tier  1  capital)  will  be  monitored  and  may  be 
subject  to  heightened  supervision,  as 
appropriate,  by  the  OCC  to  ensure  that  such 
banks  maintain  capital  levels  that  are 
appropriate  in  light  of  their  equity 
investment  activities,  and  the  OCC  may 
impose  a  higher  capital  charge  in  tmy  case 
where  the  circumstances,  such  as  the  level  of 
risk  of  the  particular  investment  or  portfolio 
of  investments,  the  risk  management  systems 
of  the  bank,  or  other  information,  indicate 
that  a  higher  minimum  capital  requirement  is 
appropriate. 

(iv)  Small  business  investment  company 
investments.  (A)  Notwithstanding  section 
2(c)(4)(iii)  of  this  appendix  A,  no  deduction 
is  required  for  nonfinancial  equity 
investments  that  are  made  by  a  bank  or  its 
subsidiary  through  a  SBIC  that  is 
consolidated  with  the  bank,  or  in  a  SBIC  that 
is  not  consolidated  with  the  bank,  to  the 
extent  that  such  investments,  in  the 
aggregate,  do  not  exceed  15  percent  of  the 
Tier  1  capital  of  the  bank!  Except  as  provided 
in  paragraph  (c)(4)(iv)(B)  of  this  section,  any 
nonfinancial  equity  investment  that  is  held 
through  or  in  a  SBIC  and  not  deducted  from 
Tier  1  capital  will  be  assigned  to  the  100 
percent  risk-weight  category  and  included  in 
the  bank's  consolidated  risk-weighted  assets. 

(B)  If  a  bank  has  an  investment  in  a  SBIC 
that  is  consolidated  for  accounting  purposes 
but  the  SBIC  is  not  wholly  owned  by  the 
bank,  the  adjusted  carrying  value  of  the 
bank's  nonfinancial  equity  investments  held 
through  the  SBIC  is  equal  to  the  bank's 
proportionate  share  of  the  SBIC's  adjusted 
carrying  value  of  its  nonfinancial  equity 
investments.  The  remainder  of  the  SBIC's 
adjusted  carrying  value  (i.e.,  the  minority 
interest  holders'  proportionate  share)  is 
excluded  from  the  risk-weighted  assets  of  the 
bank. 

(C)  If  a  bank  has  an  investment  in  a  SBIC 
that  is  not  consolidated  for  accounting 
purposes  and  has  current  information  that 
identifies  the  percentage  of  the  SBIC's  assets 
that  are  nonfinancial  equity  investments,  the 
bank  may  reduce  the  adjusted  carrying  value 
of  its  investment  in  the  SBIC  proportionately 
to  reflect  the  percentage  of  the  adjusted 
carrying  value  of  the  SBIC's  assets  that  are 
not  nonfinancial  equity  investments.  The 
amount  by  which  the  adjusted  carrying  vahie 
of  the  bank's  investment  in  the  SBIC  is 
reduced  under  this  provision  will  be  risk 
weighted  at  100  percent  and  included  in  the 
bank's  risk-weighted  assets. 

(D)  To  the  extent  the  adjusted  canying 
value  of  all  nonfinancial  equity  investments 
that  the  bank  holds  through  a  consolidated 
SBIC  or  in  a  nonconsolidated  SBIC  exceeds, 
in  the  aggregate,  15  percent  of  the  Tier  1 
capital  of  the  bank,  the  appropriate 
percentage  of  such  amounts,  as  set  forth  in 
Table  1,  must  be  deducted  from  the  bank's 
Tier  1  capital.  In  addition,  the  aggregate 
adjusted  carrying  value  of  all  nonfinancial 
equity  investments  held  through  a 
consolidated  SBIC  and  in  a  nonconsolidated 
SBIC  (including  any  investments  for  which 
no  deduction  is  required)  must  be  included 


Federal  Register /Vol  66,  No.  31 /Wednesday,  February  14,  2001  /  Proposed  Rules 


10221 


in  determining  for  purposes  of  Table  1  the 
total  amount  of  nonfinancial  equity 
investments  held  by  the  bank  in  relation  to 
its  Tier  1  capital. 

(v)  Transition  period.  [Comment 
requested). 

Dated:  January  26,  2001. 
John  D.  Hawke,  Jr., 

Comptroller  of  the  Currency. 

Federal  Reserve  System 
Authority  and  Issuance 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  of  Governors  of  the 
Federal  Reserve  System  proposes  to 
amend  parts  208  and  225  of  chapter  II 
of  title  12  of  the  Code  of  Federal 
RegiUations  as  follows: 

PART  208— MEMBERSHIP  OF  STATE 
BANKING  INSTITUTIONS  IN  THE 
FEDERAL  RESERVE  SYSTEM 
(REGULATION  H) 

1.  The  authority  citation  for  part  208 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  24,  36,  92a,  93a, 
248(a).  248(c),  321-338a,  37ld,  461,  481-486, 
601,  611,  1814,  1816.  1818,  1820(d),  1823(j), 
1828(o),  18310,  1831p-l,  1831r-l.  1831w, 
1835a,  1882,  2901-2907.  3105.  3310,  3331- 
3351,  and  3906-3909;  15  U.S.C.  78b,  781(b). 
781(g),  781(i),  78o-4{c)(5),  78q,  78q-l,  and 
78w;  31  U.S.C.  5318;  42  U.S.C.  4012a.  4104a, 
4104b.  4106,  and  4128. 

2.  In  Appendix  A  to  part  208,  the 
following  amendments  are  made: 

a.  In  section  U.A.,  one  sentence  is 
added  at  the  end  of  paragraph  I.e., 
Minority  interest  in  equity  accounts  of 
consolidated  subsidiaries; 

b.  In  section  II.B.,  a  new  paragraph  (v) 
is  added  at  the  end  of  the  introductory 
text  and  a  new  paragraph  5  is  added  at 
the  end  of  section  II.B;  and 

c.  In  sections  LQ.  and  IV.,  footnotes  24 
through  57  are  redesignated  as  footnotes 
29  through  62,  respectively. 

Appendix  A  to  Part  208 — Capital 
Adequacy  Guidelines  for  State  Member 
Banks:  Risk-Based  Measure 


n.  *  *  * 

A.*  *   * 

^  *  *  * 

c.  *  *   •  Minority  interests  in  small 
business  investment  companies  and 
investment  funds  that  hold  nonfinancial 
equity  investments  (as  defined  in  section 
II.B.5.b.  of  this  appendix)  and  minority 
interests  in  subsidiaries  that  are  engaged  in 
nonfinancial  activities  and  held  under  one  of 
the  legal  authorities  listed  in  section  U.B.b.h 
are  not  included  in  the  bank's  Tier  1  or  total 
capital  base. 

B.  *  *  * 

(v)  Nonfinancial  equity  investments- 
portions  are  deducted  from  the  sum  of  core 


capital  elements  in  accordance  with  section 
U.B.5  of  this  appendix. 
***** 

5.  Nonfinancial  equity  investments— a. 
General.  A  bank  must  deduct  from  its  Tier  1 
capital  the  appropriate  percentage  (as 
determined  below)  of  the  adjusted  carrying 
value  of  all  nonfinancial  equity  investments 
made  by  the  parent  bank  or  by  its  direct  or 
indirect  subsidiaries. 

b.  Scope  of  nonfinancial  equity 
investments,  i.  A  nonfinancial  equity 
investment  means  any  equity  investment 
made  by  the  bank  in  a  nonfinancial  company 
through  a  small  business  investment 
company  (SBIC)  under  section  302(b)  of  the 
Small  Business  Investment  Act  of  1958  ^  or 
under  the  portfolio  investment  provisions  of 
the  Board's  Regulation  K  (12  CFR 
211.5{b)(l)(iii))."  A  nonfinancial  company  is 
an  entity  that  engages  in  any  activity  that  has 
not  been  determined  to  be  permissible  for  the 
bank  to  conduct  directly,  or  to  be  financial 
in  nature  or  incidental  to  financial  activities 
under  section  4(k)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1843(k)). 

ii.  This  section  II.B.5.  does  not  apply  to, 
and  no  deduction  is  required  for,  any 
nonfinancial  equity  investment  that  is  held 
in  the  trading  account  in  accordance  with, 
applicable  accounting  principles  and  as  part 
of  an  underwriting,  market  making  or  dealing 
activity. 

c.  Amount  of  deduction  from  core  capital. 
i.  The  bank  must  deduct  from  its  Tier  1 
capital  the  appropriate  percentage,  as  set 
forth  in  Table  1,  of  the  adjusted  carrying 
value  of  all  nonfinancial  equity  investments 
held  by  the  bank  and  its  subsidiaries.  The 
amount  of  the  deduction  increases  as  the 
aggregate  amount  of  nonfinancial  equity 
investments  held  by  the  bank  and  its 
subsidiaries  increases  as  a  percentage  of  the 
bank's  Tier  1  capital. 

Table  1.— Deduction  for 
Nonfinancial  Equity  Investments 


Aggregate  adjusted 
carrying  value  of  all 
nonfinancial  equity  in- 
vestments held  di- 
rectly or  indirectly  by 
the  tjank  (as  a^r- 
centage  of  the  Tier  1 
capital  of  the  bank)  ^ 


Less  than  15  percent 
15  percent  to  24.99 
percent. 


Deduction  from  Tier  1 
Capital  (as  a  percent- 
age of  the  adjusted 
carrying  value  of  the 
investment) 


8  percent. 
12  percent 


Table  1.— Deduction  for  Non- 
financial  Equity  Investments— 
Continued 


2*  An  equity  investment  made  under  section 
302(b)  of  the  ^all  Business  Investment  Act  of  1958 
in  a  SBIC  that  Is  not  consolidated  with  the  bank  is 
treated  as  a  nonfinancial  equity  investment. 

"See  12  CFR  211.5(b)(l)(m);  and  15  U.S.C. 
682(b). 


Aggregate  adjusted 
carrying  value  of  all 
nonfinancial  equity  in- 
vestments held  di- 
rectly or  indirectly  by 
the  bank  (as  a  per- 
centage of  the  Tier  1 
capital  of  the  bank)  ^ 


25  percent  and  above    25  percent. 


Deductkm  from  Tier  1 
Capital  (as  a  percent- 
age of  the  adjusted 
carrying  value  of  tf>e 
investment) 


^  For  purposes  of  cak^ulating  the  adjusted 
carrying  value  of  nonfinarx^ial  equity  invest- 
ments as  a  percentage  of  Tier  1  capital,  Tier  1 
capital  Is  defined  as  ttie  sum  of  core  capital 
elements  net  of  goodwill  and  net  of  aH  identifi- 
able intangible  assets  other  than  mortgage 
servicing  assets,  nonmortgage  servicing  as- 
sets and  purchased  credit  card  relationships, 
but  prior  to  the  deduction  for  deferred  tax  as- 
sets and  rKxifinancial  equity  investnwnts. 

ii.  These  deductions  are  applied  on  a 
marginal  basis  to  the  portions  of  the  adjusted 
carrying  value  of  nonfinancial  equity 
investments  that  fall  within  the  specified 
ranges  of  the  parent  bank's  Tier  1  capital.  For 
example,  if  the  adjusted  carrying  value  of  all 
nonfinancial  equity  investments  held  by  a 
bank  equals  20  percent  of  the  Tier  1  capital 
of  the  bank,  then  the  amount  of  the 
deduction  would  be  8  percent  of  the  adjusted 
canying  value  of  all  investments  up  to  15 
percent  of  the  bank's  Tier  1  capital,  and  12 
percent  of  the  adjusted  canying  value  of  all 
investments  in  excess  of  15  percent  of  the 
bank's  Tier  1  capital. 

iii.  The  total  adjusted  carrying  value  of  any 
nonfinancial  equity  investment  that  is  subject 
to  deduction  under  this  paragraph  is 
excluded  from  the  bank's  risk-weighted 
assets  for  purposes  of  computing  the 
denominator  of  the  bank's  risk-based  capital 
ratio.28 

iv.  As  noted  in  section  I,  this  Appendix 
establishes  minimum  risk-based  capital  ratios 
and  banks  are  at  all  times  expected  to 
maintain  capital  commensurate  with  the 
level  and  nature  of  the  risks  to  which  they 
are  exposed.  The  risk  to  a  bank  from 
nonfinancial  equity  investments  increases 
with  its  concentration  in  such  investments 
and  strong  capital  levels  above  the  minimum 
requirements  are  particularly  important 
when  a  bank  has  a  high  degree  of 
concentration  in  nonfinancial  equity 
investments  [e.g.,  in  excess  of  50  percent  of 
Tier  1  capital).  The  Federal  Reserve  intends 
to  monitor  banks  and  apply  heightened 
supervision  to  equity  investment  activities  as. 
appropriate,  including  where  the  bank  has  a 
high  degree  of  concentration  in  nonfinancial 
equity  investments,  to  ensure  that  banks 
maintain  capital  levels  that  are  appropriate  in 
light  of  their  equity  investment  activities. 
The  Federal  Reserve  also  reserves  authority 
to  impose  a  higher  capital  charge  in  any  case 
where  the  circumstances,  such  as  the  level  of 


^B  For  example,  if  8  piercent  of  the  adjusted 
carrying  value  of  a  nonfinancial  equity  investment 
is  deducted  from  Tier  1  capital,  the  entire  adjusted 
carrying  value  of  the  investment  will  be  excluded 
form  risk-weighted  assets  in  calculating  the 
denominator  for  the  risk-based  capital  ratio. 
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risk  of  the  particular  investment  or  portfolio 
of  investments,  the  risk  management  systems 
of  the  bank,  or  other  infonnation,  indicate 
that  a  higher  minimum  capital  requirement  is 
appropriate. 

d.  SBIC  investments,  i.  No  deduction  is 
required  for  nonfinancial  equity  investments 
that  are  made  by  a  bank  through  an  SBIC  that 
is  consolidated  with  the  bank  or  in  an  SBIC 
that  is  not  consolidated  with  the  bank  to  the 
extent  that  such  investments,  in  the 
aggregate,  do  not  exceed  IS  percent  of  the 
bank's  Tier  1  capital.  Any  nonfinancial 
equity  investment  that  is  held  through  or  in 
an  SBIC  and  not  deducted  from  Tier  1  capital 
will  be  assigned  a  100  percent  risk-weight 
and  included  in  the  bank's  consolidated  risk- 
weighted  assets.^' 

ii.  To  the  extent  the  adjusted  carrying  value 
of  all  nonfinancial  equity  investments  that  a 
bank  holds  through  a  consolidated  SBIC  or  in 
a  non-consolidated  SBIC  exceeds,  in  the 
aggregate.  15  percent  of  the  bank's  Tier  1 
capital,  the  appropriate  percentage  of  such 
amounts  (as  set  forth  in  Table  1)  must  be 
deducted  from  the  bank's  Tier  1  capital.  In 
addition,  the  aggregate  adjusted  carrying 
value  of  aH  nonfinancial  equity  investments 
held  through  a  consolidated  SBIC  and  in  a 
non-consolidated  SBIC  (including  any 
investments  for  which  no  deduction  is 
required)  must  be  included  in  determining 
for  purposes  of  Table  1  the  total  amount  of 
nonfinancial  equity  investments  held  by  the 
bank  in  relation  to  its  Tier  1  capital. 

e.  Transition  provisions.  (Comment 
requested.] 

f.  Adjusted  carrying  value,  i.  For  purposes 
of  this  section  n.B.5.,  the  "adjusted  carrying 
value"  of  investments  is  the  aggregate  value 
at  which  the  investments  are  carried  on  the 
balance  sheet  of  the  bank  reduced  by  any 
unrealized  gains  on  those  investments  that 
are  reflected  in  such  carrying  value  but 
excluded  from  the  bank's  Tier  1  capital.  For 
example,  for  investments  held  as  available- 
for-sale  (AFS).  the  adjusted  carrying  value  of 
the  investments  would  be  the  aggregate 
carrying  value  of  the  investments  (as 
reflected  on  the  consolidated  balance  sheet  of 
the  bank)  less:  any  unrealized  gains  on  those 
investments  that  are  included  in  other 
comprehensive  income  and  not  reflected  in 


"  If  a  bank  has  an  investment  in  a  SBIC  that  is 
consolidated  for  accounting  purposes  but  that  is  not 
wholly  owned  by  the  bank,  the  adjusted  carrying 
value  of  the  bank's  nonfinancial  equity  investments 
through  the  SBIC  is  equal  to  the  bank's 
proportionate  share  of  the  SBIC's  adjusted  carrying 
value  of  its  nonfinancial  equity  investments.  The 
remainder  of  the  SBIC's  adjusted  carrying  value 
(i.e.,  the  minority  interest  holders'  proportionate 
share)  is  excluded  from  the  risk-weighted  assets  of 
the  banL  If  a  bank  has  an  investment  in  a  SBIC  that 
is  not  consolidated  for  accounting  purposes  and  has 
current  information  that  identifies  the  percentage  of 
the  SBIC's  assets  that  are  nonfinancial  equity 
investments,  the  bank  may  reduce  the  adjusted 
carrying  value  of  its  investment  in  the  SBIC 
proportioantely  to  reflect  the  percentage  of  the 
adjusted  carrying  value  of  the  SBICs  assets  that  are 
not  nonfinancial  equity  investments.  The  amount 
by  which  the  adjusted  carrying  value  of  the  bank's 
investment  in  the  SBIC  is  reduced  under  this 
provision  will  be  risk  weighted  at  100  percent  and 
included  in  the  bank's  risk-weighted  assets. 


Tier  1  capital;  and  associated  deferred  tax 
liabilities.^" 

ii.  As  discussed  above  with  respect  to 
consolidated  SBICs,  some  equity  investments 
may  be  in  companies  that  are  consolidated 
for  accounting  purposes.  For  investments  in 
a  nonfinancial  company  that  is  consolidated 
for  accounting  purposes  under  generally 
accepted  accounting  principles,  the  baiik's 
adjusted  carrying  value  of  the  investment  is 
determined  under  the  equity  method  of 
accounting  (net  of  any  intangibles  associated 
with  the  investment  that  are  deducted  from 
the  bank's  core  capital  in  accordance  with 
section  D.B.l  of  this  appendix).  Even  though 
the  assets  of  the  nonfinancial  company  are 
consolidated  for  accounting  purposes,  these 
assets  (as  well  as  the  credit  equivalent 
amounts  of  the  company's  off-balance  sheet 
items)  should  be  excluded  from  the  bank's 
risk-weighted  assets  for  regulatory  capital 
purposes. 

g.  Equity  investments.  For  purposes  of  this 
section  II.B.5.,  an  equity  investment  means 
any  equity  instnmient  (including  warrants 
and  call  options  that  give  the  holder  the  right 
to  purchase  an  equity  instrument^  any  equity 
feature  of  a  debt  instrument  (such  as  a 
warrant  or  call  option),  and  any  debt 
instrument  that  is  convertible  into  equity 
where  the  instrument  or  feature  is  held  under 
one  of  the  legal  authorities  listed  in  section 
Il.d.S.b.  of  this  appendix.  An  investment  in 
subordinated  debt  or  other  types  of  debt 
instruments  may  be  treated  as  an  equity 
investment  if,  in  the  judgment  of  the  Federal 
Reserve,  the  instrument  is  the  fimctional 
equivalent  of  equity. 
***** 

3.  In  Appendix  B  to  part  208,  in  section 
n.b.,  footnote  2  is  revised  and  the  fourth 
sentence  of  section  Il.b.  is  revised  to  read  as 
follows: 

Appendix  B  to  Part  208— Capital 
Adequacy  Guidelines  for  State  Member 
Banks:  Tier  1  Leverage  Measure 

*        *        *        *        *  f 

n.  •  *  * 

b.  *  *  *2  As  a  general  matter,  average  total 
consolidated  assets  are  defined  as  the 


'■  Unrealized  gains  on  AFS  investments  may  l>e 
included  in  supplementary  capital  to  the  extent 
permitted  under  section  II.A.2.e  of  this  appendix. 
In  addition,  the  unrealized  losses  on  AFS  equity 
investments  are  deducted  from  Tier  1  capital  in 
accordance  with  section  II.A.I.a  of  this  appendix. 

^  Tier  1  capital  for  state  member  banks  includes 
common  equity,  minority  interest  in  the  equity 
accounts  of  consolidated  subsidiaries,  and 
qualif)ring  noncumulative  perpetual  preferred  stock. 
In  addition,  as  a  general  matter.  Tier  1  capital 
excludes  goodwill:  amounts  of  mortgage  servicing 
assets,  nonmortgage  servicing  assets,  and  purchased 
credit  card  rvlationships  that,  in  the  aggregate, 
exceed  100  percent  of  Tier  1  capital;  nonmortgage 
servicing  assets  and  purchased  credit  card 
relationships  that,  in  the  aggregate,  exceed  25 
percent  of  Tier  1  capital;  other  identifiable 
intangible  assets;  deferred  tax  assets  that  are 
dependent  upon  future  taxable  income,  net  of  their 
valuation  allowance,  in  excess  of  certain 
limitations:  and  a  percentage  of  the  bank's 
nonfinancial  equity  investments.  The  Federal 
Reserve  may  exclude  certain  other  investments  in 
sutisidiaries  or  associated  companies  as 
appropriate. 


quarterly  average  total  assets  (defined  net  of 
the  allowance  for  loan  and  lease  losses) 
repojted  on  the  bank's  Reports  of  Condition 
and  Income  (Call  Reports),  less  goodwill; 
amounts  of  mortgage  servicing  assets, 
nonmortgage  servicing  assets,  and  purchased 
credit  card  relationships  that,  in  the 
aggregate,  are  in  excess  of  100  percent  of  Tier 
1  capital;  amounts  of  nonmortgage  servicing 
assets  and  purchased  credit  card 
relationships  that,  in  the  aggregate,  are  in 
excess  of  25  percent  of  Tier  1  capital;  all 
other  identifiable  intangible  assets;  any 
investments  in  subsidiaries  or  associated 
companies  that  the  Federal  Reserve 
determines  should  be  deducted  Tier  1 
capital;  deferred  tax  assets  that  are  dependent 
upon  future  taxable  income,  net  of  their 
valuation  allowance,  in  excess  of  the 
limitations  set  forth  in  section  II.B.4  of 
Appendix  A  of  this  part;  and  the  total 
adjusted  carrying  vidue  of  nonfinancial 
equity  investments  that  are  subject  to  a 
deduction  from  capital. 

PART  225— BANK  HOLDING 
COMPANIES  AND  CHANGE  IN  BANK 
CONTROL  (REGULATION  Y) 

1.  The  authority  citation  for  part  225 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1817(j)(13),  1818, 
1828(o).  18311.  1831p-l,  1843(c)(8),  1843(k), 
1844(b),  1972(1),  3106,  3108,  3310,  3331- 
3351.  3907.  and  3909. 

2.  In  Appendix  A  to  part  225.  the 
following  revisions  are  made: 

a.  In  section  II.A..  one  sentence  is 
added  at  the  end  of  paragraph  I.e., 
Minority  interest  in  equity  accounts  of 
consolidated  subsidiaries; 

b.  In  section  U.B.,  a  new  paragraph  (v) 
is  added  at  the  end  of  the  introductory 
text  and  a  new  paragraph  5  is  added  at 
the  end  of  section  II. B;  and 

c.  In  sections  III.  and  IV.,  footnotes  24 
through  57  are  redesignated  as  footnotes 
29  through  62,  respectively. 

Appendix  A  to  Part  225 — Capital 
Adequacy  Guidelines  for  Bank  Holding 
Companies:  Risk-Based  Measure 

***** 

n.  •  •  • 
A.  •  *  • 

4        *       *       * 

c.  *  *  *  Minority  interests  in  small 
business  investment  companies  and 
investment  funds  that  hold  nonfinancial 
equity  investments  (as  defined  in  section 
II.B.S.b.  of  this  appendix)  and  minority 
interests  in  subsidiaries  that  are  engaged  in 
nonfinancial  activities  and  held  under  one  of 
the  legal  authorities  listed  in  section  II.B.5.b 
are  not  included  in  a  banking  organization's 
Tier  1  or  total  capital  base. 
****** 

B.  *   *   * 

(v)  Nonfinancial  equity  investments — 
portions  are  deducted  from  the  sum  of  core 
capital  elements  in  accordance  with  section 
n.B.5  of  this  appendix. 
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5.  Nonfinancial  equity  investments — a. 
Teneral.  A  bank  holding  company  must 
ieduct  from  its  Tier  1  capital  the  appropriate 
percentage  (as  determined  bejow)  of  the 
adjusted  carrying  value  of  all  nonfinancial 
equity  investments  made  by  the  parent  bank 
holding  company  or  by  its  direct  or  indirect 
subsidiaries. 

b.  Scope  of  nonfinancial  equity 
investments,  i.  A  nonfinancial  equity 
investment  means  any  equity  investment 
made  by  the  bank  holding  company: 
pursuant  to  the  merchant  banking  authority 
of  section  4(k)(4)(H)  of  the  BHC  Act  and 
subpart  )  of  the  Board's  Regulation  Y  (12  CFR 
part  225);  under  section  4(c)(6)  or  4(c)(7)  of 
BHC  Act  in  a  nonfinancial  company  or  in  a 
company  that  makes  investments  in 
nonfinancial  companies;  in  a  nonfinancial 
company  through  a  small  business 
investment  company  (SBIC)  under  section 
302(b)  of  the  Small  Business  Investment  Act 
of  1958;  2^  in  a  nonfinancial  company  under 
the  portfolio  investment  provisions  of  the 
Board's  Regulation  K  (12  CFR 
211.5(b)(l)(iii));  or  in  a  nonfinancial 
company  under  section  24  of  the  Federal 
Deposit  Insurance  Act  (other  than  section 
24(f)). ^^  A  nonfinancial  company  is  an  entity 
that  engages  in  any  activity  that  has  not  been 
determined  to  be  financial  in  nature  or 
incidental  to  financial  activities  under 
section  4(k)  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1843(k)). 

ii.  This  section  n.B.5.  does  not  apply  to. 
and  no  deduction  is  required  for,  any 
nonfinancial  equity  investment  that  is  held 
in  the  trading  account  in  accordance  with 
applicable  accounting  principles  and  as  part 
of  an  underwriting,  market  making  or  dealing 
activity. 

I    c.  Amount  of  deduction  from  core  capital. 
I.  The  bank  holding  company  must  deduct 
rom  its  Tier  1  capital  the  appropriate 
[)ercentage,  as  set  forth  in  Table  1,  of  the 
idjusted  carrying  value  of  all  nonfinancial 
squity  investments  held  by  the  bank  holding 
[»mpany  and  its  subsidiaries.  The  amount  of 
the  deduction  increases  as  the  aggregate 
imount  of  nonfinancial  equity  investments 
leld  by  the  bank  holding  company  and  its 
subsidiaries  increases  as  a  percentage  of  the 
lank  holding  company's  Tier  1  capital. 


Table  1.— Deduction  for 
Nonfinancial  Equity  Investments 


^*  An  equity  investment  made  under  section 
902(b)  of  the  Small  Business  Investment  Act  of  1958 
in  a  SBIC  that  is  not  consolidated  with  the  parent 
tanking  organizations  is  treated  as  a  nonfinancial 
equity  investment. 

"  See  12  U.S.C.  1843(c)(6),  (c)(7)  and  (k)(4)(H);  15 
LJ.S.C.  682(b):  12  CFR  211.5(b)(l)(iii);  and  12  U.S.C. 
I831a(f).  in  a  case  in  which  the  Board  of  the  FDIC. 
icting  directly  in  exceptional  cases  and  after  a 
review  of  the  proposed  activity,  has  permitted  a 
lesser  capital  deduction  for  an  investment  approved 
^  the  Board  of  Directors  under  section  24  of  the 
Federal  Deposit  Insurance  Act,  such  deduction 
ihall  also  apply  to  the  consolidated  l>ank  holding 
Dompany  capital  calculation  so  long  as  the  bank's 
investments  under  section  24  and  SBIC  investments 
represent,  in  the  aggregate,  less  than  15  percent  of 
(be  Tier  1  capital  of  the  bank. 


Aggregate*£idjusted 
carrying  value  of  all 
nonfinancial  equity  In- 
vestments held  di- 
rectly or  indirectly  by 
the  bank  holdir>g  com- 
pany (as  a  percent- 
age of  the  Tier  1  cap- 
ital of  the  parent 
banking  organiza- 
&n)' 


Less  than  15  percent 
15  percent  to  24.99 

percent. 
25  percent  and  above 


Deduction  from  Tier  1 
Capital  (as  a  percent- 
age of  the  adjusted 
carrying  value  of  the 
investment) 


8  percent. 
12  percent. 

25  percent. 


^  For  purposes  of  cak;ulating  the  adjusted 
carrying  value  of  nonfinancial  equity  invest- 
ments as  a  percentage  of  Tier  1  capital,  Tier  1 
capital  is  defined  as  the  sum  of  core  capital 
elements  net  of  goodwill  and  net  of  all  identifi- 
able intangible  assets  other  tfian  mortgage 
servicir^g  assets,  nonmortgage  servicing  as- 
sets and  purchased  credit  card  relationships, 
but  prior  to  the  deduction  for  deferred  tax  as- 
sets and  nonfinancial  equity  investments. 

ii.  These  deductions  are  applied  on  a 
marginal  basis  to  the  portions  of  the  adjusted 
carrying  value  of  nonfinancial  equity 
investments  that  fall  within  the  specified 
ranges  of  the  parent  holding  company's  Tier 
1  capital.  For  example,  if  the  adjusted 
carrying  value  of  all  nonfinancial  equity 
investments  held  by  a  bank  holding  company 
equals  20  percent  of  the  Tier  1  capital  of  the 
bank  holding  company,  then  the  amount  of 
the  deduction  would  be  8  percent  of  the 
adjusted  carrying  value  of  all  investments  up 
to  15  percent  of  the  company's  Tier  1  capital, 
and  12  percent  of  the  adjusted  carrying  value 
of  all  investments  in  excess  of  1 5  percent  of 
the  company's  Tier  1  capital. 

iii.  The  total  adjusted  carrying  value  of  any 
nonfinancial  equity  investment  that  is  subject 
to  deduction  under  this  paragraph  is 
excluded  from  the  bank  holding  company's 
risk-weighted  assets  for  purposes  of 
computing  the  denominator  of  the  company's 
risk-based  capital  ratio.^^ 

iv.  As  noted  in  section  I,  this  appendix 
establishes  minimum  risk-based  capital  ratios 
and  banking  organizations  are  at  all  times 
expected  to  maintain  capital  commensurate 
with  the  level  and  nature  of  the  risks  to 
which  they  are  exposed.  The  risk  to  a 
banking  organization  from  nonfinancial 
equity  investments  increases  with  its 
concentration  in  such  investments  and  strong 
capital  levels  above  the  minimum 
requirements  are  particularly  important 
when  a  banking  organization  has  a  high 
degree  of  concentration  in  nonfinancial 
equity  investments  (e.g.,  in  excess  of  50 
percent  of  Tier  1  capital).  The  Federal 
Reserve  intends  to  monitor  banking 
organizations  and  apply  heightened 
supervision  to  equity  investment  activities  as 


2B  For  example,  if  8  percent  of  the  adjusted 
carrying  value  of  a  nonfinancial  equity  investment 
is  deducted  from  Tier  1  capital,  the  entire  adjusted 
carrying  value  of  the  investment  will  t>e  excluded 
from  risk-weighted  assets  in  calculating  the 
denominator  for  the  risk-based  capital  ratio. 


appropriate,  including  where  the  banking 
organization  has  a  high  degree  of 
concentration  in  nonfinancial  equity 
investments,  to  ensure  that  organizations 
maintain  capital  levels  that  are  appropriate  in 
light  of  their  equity  investment  activities. 
The  Federal  Reserve  also  reserves  authority 
to  impose  a  higher  capital  charge  in  any  case 
where  the  circumstances,  such  as  the  level  of 
risk  of  the  particular  investment  or  portfolio 
of  investments,  the  risk  management  systems 
of  the  banking  organization,  or  other 
information,  indicate  that  a  higher  minimum 
capital  requirement  is  appropriate. 

d.  SBIC  investments,  i.  No  deduction  is 
required  for  nonfinancial  equity  investments 
that  are  made  by  a  bank  holding  company  or 
a  subsidiary  through  an  SBIC  that  is 
consolidated  with  the  bank  holding  company 
or  in  a  SBIC  that  is  not  consolidated  with  the 
bank  holding  company  to  the  extent  that 
such  investments,  in  the  aggregate,  do  not 
exceed  15  percent  of  the  aggregate  Tier  1 
capital  of  the  subsidiary  banks  of  the  bank 
holding  company.  Any  nonfinancial  equity 
investment  that  is  held  through  or  in  an  SBIC 
and  not  deducted  from  Tier  1  capital  will  be 
assigned  a  100  piercent  risk-weigiit  and 
included  in  the  parent  holding  company's 
consolidated  risk- weigh  ted  assets.  ^^ 

ii.  To  the  extent  the  adjusted  carrying  value 
of  all  nonfinancial  equity  investments  that  a 
bank  holding  company  holds  through  a 
consolidated  SBIC  or  in  a  non-consolidated 
SBIC  exceeds,  in  the  aggregate,  15  percent  of 
the  aggregate  Tier  1  capital  of  the  company's 
subsidiary  banks,  the  appropriate  [percentage 
of  such  amounts  (as  set  forth  in  Table  1)  must 
be  deducted  from  the  bank  holding 
company's  Tier  1  capital.  In  addition,  the 
aggregate  adjusted  carrying  value  of  all 
nonfinancial  equity  investments  held 
through  a  consolidated  SBIC  and  in  a  non- 
consolidated  SBIC  (including  any 
investments  for  which  no  deduction  is 
required)  must  be  included  in  determining 
for  purposes  of  Table  1  the  total  amount  of 
nonfinancial  equity  investments  held  by  the 
bank  holding  company  in  relation  to  its  Tier 
1  capital. 

e.  Transition  provisions.  [Comment 
requested.) 


^^  If  a  bank  holding  company  has  an  investment 
in  a  SBIC  that  is  consolidated  for  accounting 
purposes  but  that  is  not  wholly  owned  by  the  bank 
holding  company,  the  adjusted  carrying  value  of  the 
bank  holding  company's  nonfinancial  equity 
investments  through  the  SBIC  is  equal  to  the 
holding  company's  proportionate  share  of  the 
SBIC's  adjusted  carrying  value  of  its  nonfinancial 
equity  investments.  The  remainder  of  the  SBIC's 
adjusted  carrying  value  {i.e.  the  minority  interest 
holders'  proportionate  share)  is  excluded  from  the 
risk-weighted  assets  of  the  bank  holding  company. 
If  a  bank  holding  company  has  an  investment  in  a 
SBIC  that  is  not  consolidated  for  accounting 
purposes  and  has  current  information  that  identifies 
the  percentage  of  the  SBIC's  assets  that  are 
nonfinancial  equity  investments,  the  bank  holding 
company  may  reduce  the  adiusted  carrying  value  of 
its  investment  in  the  SBIC  proportionately  to  reflect 
the  percentage  of  the  adjusted  carrying  value  of  the 
SBIC's  assets  that  are  not  nonfinancial  equity 
investments.  The  amoimt  by  which  the  adjusted 
carrying  value  of  the  company's  investment  in  the 
SBIC  is  reduced  under  this  provision  will  l>e  risk 
weighted  at  100  percent  and  included  in  the  bank 
holding  company's  risk-weighted  assets. 
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f.  Adjusted  carrying  value,  i.  For  purposes 
of  this  section  II.B.5.,  the  "adjusted  canying 
value"  of  investments  is  the  aggregate  value 
at  which  the  investments  are  carried  on  the 
balance  sheet  of  the  consolidated  bank 
holding  comptmy  reduced  by  any  unrealized 
gains  on  those  investments  that  are  reflected 
in  such  carrying  value  but  excluded  from  the 
bank  holding  company's  Tier  1  capital.  For 
example,  for  investments  held  as  available- 
fbr-sale  (AFS),  the  adjusted  carrying  value  of 
the  investments  would  be  the  aggregate 
carrying  value  of  the  investments  (as 
reflected  on  the  consolidated  balance  sheet  of 
the  bank  holding  company]  less:  any 
unrealized  gains  on  those  investments  that 
are  included  in  other  comprehensive  income 
and  not  reflected  in  Tier  1  capital;  and 
associated  deferred  tax  liabilities.^^ 

ii.  As  discussed  above  with  respect  to 
consolidated  SBICs,  some  equity  investments 
may  be  in  companies  that  are  consolidated 
for  accounting  purposes.  For  investments  in 
a  nonfinancial  company  that  is  consolidated 
for  accounting  purposes  imder  generally 
accepted  accounting  principles,  the  parent 
banking  organization's  adjusted  carrying 
value  of  the  investment  is  determined  imder 
the  equity  method  of  accounting  (net  of  any 
intangibles  associated  with  the  investment 
that  are  deducted  from  the  consolidated  bank 
holding  company's  core  capital  in 
accordance  with  section  n.B.l  of  this 
App)endix).  Even  though  the  assets  of  the 
nonfinancial  company  are  consolidated  for 
accounting  purposes,  these  assets  (as  well  as 
the  credit  equivalent  amounts  of  the 
company's  off-balance  sheet  items)  should  be 
excluded  from  the  banking  organization's 
risk-weighted  assets  for  regulatory  capital 
purposes. 

g.  Equity  investments.  For  purposes  of  this 
section  U.B.5,  an  equity  investment  means 
any  equity  instrument  (including  warrants 
and  call  options  that  give  the  holder  the  right 
to  purchase  an  equity  instrument),  any  equity 
featiu«  of  a  debt  instrument  (such  as  a 
warrant  or  call  option),  and  any  debt 
instrument  that  is  convertible  into  equity 
where  the  instrument  or  feature  is  held  under 
one  of  the  legal  authorities  listed  in  section 
Q.B.S.b.  above.  An  investment  in 
subordinated  debt  or  other  types  of  debt 
instruments  may  be  treated  as  an  equity 
investment  if,  in  the  judgment  of  the 
appropriate  federal  banking  agency,  the 
instrument  is  the  functional  equivalent  of 
equity. 

***** 

3.  In  Appendix  D  to  part  225,  in 
section  Il.b..  footnote  3  is  revised  and 
the  fourth  sentence  of  section  D.b.  is 
revised  to  read  as  follows. 

Appendix  D  to  Part  225— Capital 
Adequacy  Guidelines  for  Bank  Holding 
Companies;  Tier  1  Leverage  Measure 


^  Unrealized  gains  on  AFS  investments  may  be 
included  in  supplementary  capital  to  the  extent 
permitted  under  section  n.A.2.e  of  this  Appendix. 
In  addition,  the  unrealized  losses  on  AFS  equity 
investments  are  deducted  from  Tier  1  capital  in 
accordance  with  section  n.A.l.a  of  this  Appendix. 


n.  *  *  • 

b.  *  *  *3  As  a  general  matter,  average  total 
consolidated  assets  are  defined  as  the 
quarterly  average  total  assets  (de&ned  net  of 
the  allowance  for  loan  and  lease  losses) 
reported  on  the  organization's  Consolidated 
Financial  Statements  (FR  Y-9C  Report),  less 
goodwill;  amounts  of  mortgage  servicing 
assets,  nonmortgage  servicing  assets,  and 
purchased  credit  card  relationships  that,  in 
the  aggregate,  are  in  excess  of  100  percent  of 
Tier  1  capital;  amoimts  of  nonmortgage 
servicing  assets  and  purchased  credit  card 
relationships  that,  in  the  aggregate,  are  in 
excess  of  25  percent  of  Tier  1  capital;  all 
other  identifiable  intangible  assets;  deferred 
tax  assets  that  are  dependent  upon  futvue 
taxable  income,  net  of  their  valuation 
allowance,  in  excess  of  the  limitations  set 
forth  in  section  D.B. 4  of  appendix  A  of  this 
part;  the  total  adjusted  carrying  value  of 
nonfinancial  equity  investments  that  are 
subject  to  a  deduction  from  capital;  and  other 
investments  in  subsidiaries  or  associated 
companies  that  the  Federal  Reserve 
determines  should  be  deducted  from  Tier  1 
capital. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  February  1,  2001. 
lennifer  J.  Johnson, 
Secretary  of  the  Board. 

Federal  Deposit  Insurance  CorpoTation 

12  CFR  Chapter  m 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the  joint 
preamble,  part  325  of  chapter  III  of  title 
12  of  the  Code  of  Federal  RegiUations  is 
proposed  to  be  amended  as  foUows: 

PART  32&-CAPITAL  MAINTENANCE 

1.  The  authority  citation  for  part  325 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1815(a),  1815(b), 
1816, 1818(a),  1818(b),  1818(c),  1818(t). 
1819(Tenth),  1828(c),  1828(d).  1828(i), 
1828(n),  1828(o).  1831o,  1835,  3907,  3909, 
4808;  Pub.  L.  102-233, 105  Stat.  1761, 1789. 
1790  (12  U.'S.C.  1831n  note);  Pub.  L.  102- 
242. 105  SUt.  2236,  2355,  as  amended  by 
Pub.  L.  103-325,  108  Stat.  2160,  2233  (12 
U.S.C.  1828  note);  Pub.  L.  102-242, 105  Stat. 


^  Tier  1  capital  for  banking  organizations  includes 
common  equity,  minority  interest  in  the  equity 
accounts  of  consolidated  subsidiaries,  qualifying 
noncumulative  perpetual  preferred  stock,  and 
qualifying  cumulative  perpetual  preferred  stock. 
(Cumulative  perpetual  preferred  stock  is  limited  to 
25  percent  of  Tier  1  capital.)  In  addition,  as  a 
general  matter.  Tier  1  capital  excludes  goodwill; 
amounts  of  mortgage  servicing  assets,  nonmortgage 
servicing  assets,  and  purchased  credit  card 
relationships  that,  in  the  aggregate,  exceed  100 
percent  of  Tier  1  capital;  nonmortgage  servicing 
assets  and  purchased  credit  card  relationships  that, 
in  the  aggregate,  exceed  25  percent  of  Tier  1  capital; 
all  other  identifiable  intangible  assets;  deferred  tax 
assets  that  are  dependent  upon  future  taxable 
income,  net  of  their  valuation  allowance,  in  excess 
of  certain  limitations;  and  a  percentage  of  the 
organization's  nonfinancial  equity  investments.  The 
Federal  Reserve  may  exclude  certain  other 
investments  in  subsidiaries  or  associated  companies 
as  appropriate. 


2236,  2386,  as  amended  by  Pub.  L.  102-550, 
106  Stat.  3672.  4089  (12  U.S.C.  1828  note). 

2.  In  §  325.2,  paragraphs  (t)  and  (v)  are 
revised  to  read  as  follows: 

§325.2    Definitions. 

(t)  Tier  1  capital  or  core  capital  means 
the  stim  of  common  stockholders' 
equity,  noncimiulative  perpetual 
preferred  stock  (including  any  related 
siuplus),  and  minority  interests  in 
consolidated  subsidiaries,  minus  all 
intangible  assets  (other  than  mortgage 
servicing  assets,  and  purchased  cr^it 
card  relationships  eligible  for  inclusion 
in  core  capital  pursuant  to  §  325.5(f)), 
minus  deferred  tax  assets  in  excess  of 
the  limit  set  forth  in  §  325.5(g),  minus: 

(1)  Identified  losses  (to  the  extent  that 
Tier  1  capital  would  have  been  reduced 
if  the  appropriate  accounting  entries  to 
reflect  the  identified  losses  had  been 
recorded  on  the  instired  depository 
institution's  books); 

(2)  Investments  in  financial 
subsidiaries  subject  to  12  CFR  part  362, 
subpart  E;  and 

(3)  A  percentage  of  the  bank's 
nonfinancial  equity  investments  as  set 
forth  in  section  LB  of  appendix  A  to  this 
part. 

***** 

(v)  Total  assets  means  the  average  of 
total  assets  required  to  be  included  in  a 
banking  institution's  "Reports  of 
Condition  and  Income"  (Call  Report)  or, 
for  a  savings  association,  the 
consolidated  total  assets  required  to  be 
included  in  the  "Thrift  Financial 
Report,"  as  these  reports  may  from  time 
to  time  be  revised,  as  of  the  most  recent 
report  date  (and  after  making  any 
necessary  subsidiary  adjustments  for 
state  nonmember  banks  as  described  in 
§§  325.5(c)  and  325.5(d)  of  this  part), 
minus: 

(1)  Intangible  assets  (other  than 
mortgage  servicing  assets,  nonmortgage 
servicing  assets,  and  purchased  credit 
card  relationships  eligible  for  inclusion 
in  core  capital  pursuant  to  §  325.5(f)); 

(2)  Deferred  tax  assets  in  excess  of  the 
limit  set  forth  in  §  325.5(g); 

(3)  Assets  classified  loss  and  any 
other  assets  that  are  deducted  in 
determining  Tier  1  capital;  and 

(4)  The  total  adjusted  carrying  value 
of  nonfinancial  equity  investments 
subject  to  a  deduction  fi^m  Tier  1 
capital  under  section  LB.  of  appendix  A 
to  this  part. 

3.  In  appendix  A  to  part  325,  the 
following  amendments  are  made: 

a.  A  new  paragraph  is  added  at  the 
end  of  section  LA.l. 

b.  In  section  LB.,  a  new  paragraph  (6) 
is  added  at  the  end. 

c.  In  section  II  of  Appendix  A  to  part 
325,  footnotes  11  through  42  are 
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redesignated  as  footnotes  17  through  48, 
respectively. 

Appendix  A  to  Part  325 — Statement  of 
Policy  on  Risk-Based  Capital 


L* 
A. 


Minority  interests  in  small  business 
investment  companies  and  investment  funds 
[hat  hold  nonfinancial  equity  investments  (as 
defined  in  section  I.B(6)(ii)  of  this  appendix) 
and  minority  interests  in  subsidiaries  that  are 
engaged  in  nonfinancial  activities  and  held 
under  one  of  the  legal  authorities  listed  in 
section  I.B(6](ii)are  not  included  in  a  bank's 
jTier  1  or  total  capital  base. 
*         *         *         * 

B.  *   *   * 

(6)  Nonfinancial  equity  investments,  (i) 
[>eneral.  A  bank  must  deduct  fit>m  its  Tier  1 
capital  the  appropriate  percentage  (as 
determined  below)  of  the  adjusted  carrying 
value  of  all  nonfinancial  equity  investments. 

(ii)  Scope  of  nonfinancial  equity 
investments.  (A)  A  nonfinancial  equity 
investment  meaAs  any  equity  investment 
made  by  the  bank:  in  a  nonfinancial  company 
through  a  small  business  investment 
company  (SBIC)  imder  section  302(b)  of  the 
Small  Business  Investment  Act  of  1958;'' 
and  in  a  nonfinancial  company  under  the 
portfolio  investment  provisions  of  Regulation 
K  issued  by  the  Board  of  Governors  of  the 
Federal  Reserve  System  (12  CFR 
211.5(b)(l)(iii)).'^  It  also  includes  any  bank 
investment  made  in  a  nonfinancial  company 
under  section  24  of  the  Federal  Deposit 
insurance  Act  (12  U.S.C.  1831a(f)),  other  than 
an  investment  held  in  accordance  with 
section  24(f)  of  that  Act."  A  nonfinancial 
company  is  an  entity  that  engages  in  any 
activity  that  has  not  been  determined  to  be 
permissible  for  the  bank  to  conduct  directly, 
or  to  be  financial  in  nature  or  incidental  to 
financial  activities  under  section  4(k)  of  the 
Bank  Holding  Company  Act. 

(B)  This  section  I.B.(6)  does  not  apply  to, 
and  no  deduction  is  required  for,  any 
nonfinancial  equity  investment  that  is  held 
in  the  trading  accoimt  in  accordance  with 
applicable  accounting  principles  and  as  pari 
of  an  underwriting,  market  making  or  dealing 
ictivity. 

(iii)  Amount  of  deduction  from  core 
capital.  (A)  The  bank  must  deduct  from  its 
Tier  1  capital  the  appropriate  percentage,  as 
set  forth  in  the  table  following  this 


"  An  equity  investment  made  under  section 
302(b)  of  the  Small  Business  Investment  Act  of  1958 
in  a  SBIC  that  is  not  consolidated  with  the  bank  is 
treated  as  a  nonfinancial  equity  investment. 

"See  12  CFR  211.5(b)(l)(iiil;  and  15  U.S.C. 
B82(b). 

"The  Board  of  Directors  of  the  FDIC.  acting 
directly,  may.  in  exceptional  cases  and  after  a 
review  of  the  proposed  activity,  permit  a  lower 

ipital  deduction  for  investments  approved  by  the 
Board  of  Directors  under  section  24  of  the  FDI  Act 
so  long  as  the  bank's  investments  under  section  24 
and  SBIC  investments  represent,  in  the  aggregate, 
less  than  15  percent  of  the  Tier  1  capital  of  the 
bank.  The  FDIC  and  the  other  banking  agencies 
reserve  the  authority  to  impose  higher  capital 
charges  where  appropriate. 


paragraph,  of  the  adjusted  canying  value  of 
all  nonfinancial  equity  investments  held  by 
the  bank  and  its  subsidiaries.  The  amoimt  of 
the  deduction  increases  as  the  aggregate 
amount  of  nonfinancial  equity  investments 
held  by  the  bank  and  its  subsidiaries 
increases  as  a  percentage  of  the  bank's  Tier 
1  capital. 

Deduction  for  Nonfinancial  Equity 
Investments 


Aggregate  adjusted 
carrying  value  of  all 
nonfinancial  equity  in- 
vestments held  di- 
rectly or  indirectly  by 
the  bank  (as  a  per- 
centage of  the  Tier  1 
capital  of  the  bank ' 


Less  ttian  15  percent 
15  percent  to  24.99 

percent. 
25  percent  and  above 


Deduction  from  Tier  1 
Capital  (as  a  percent- 
age of  the  adjusted 
carrying  value  of  ttie 
investntent) 


8  percent. 
12  percent. 

25  percent. 


'  In  determining  the  adjusted  carrying  value 
of  nonfinancial  equity  investments  as  a  per- 
centage of  Tier  1  capital,  the  capital  amount 
used  in  calculating  this  percentage  is  the 
amount  of  Tier  1  capital  that  exists  before  the 
deduction  of  any  disallowed  mortgage  sen/- 
Icing  assets,  any  disallowed  purchased  credit 
card  relationships,  any  disallowed  nonmort- 
gage servicing  assets,  any  disallowed  deferred 
tax  assets,  and  before  the  deduction  of  any 
nonfinarK:ial  equity  investments. 

(B)  These  deductions  are  applied  on  a 
marginal  basis  to  the  portions  of  the  adjusted 
carrying  value  of  nonfinancial  equity 
investments  that  fall  within  the  specified 
ranges  of  the  parent  bank's  Tier  1  capital.  For 
example,  if  the  adjusted  carrying  value  of  all 
nonfinancial  equity  investments  held  by  a 
bank  equals  20  percent  of  the  Tier  1  capital 
of  the  bank,  then  the  amount  of  the 
deduction  would  be  8  percent  of  the  adjusted 
carrying  value  of  all  investments  up  to  15 
percent  of  the  bank's  Tier  1  capital,  and  12 
percent  of  the  adjusted  carrying  value  of  all 
investments  in  excess  of  15  percent  of  the 
bank's  Tier  1  capital. 

(C)  The  total  adjusted  carrying  value  of  any 
nonfinancial  equity  investment  that  is  subject 
to  deduction  imder  this  paragraph  is 
excluded  from  the  bank's  risk-weighted 
assets  for  purposes  of  computing  the 
denominator  of  the  bank's  risk-based  capital 
ratio  and  from  total  assets  for  piu'poses  of 
calculating  the  denominator  of  the  leverage 
ratio.'* 

(D)  This  appendix  establishes  minimum 
risk-based  capital  ratios  and  banks  are  at  all 
times  expected  to  maintain  capital 
commensurate  with  the  level  and  natiu-e  of 
the  risks  to  which  they  are  exposed.  The  risk 
to  a  bank  from  nonfinancial  equity 
investments  increases  with  its  concentration 
in  such  investments  and  strong  capital  levels 


'^  For  example,  if  8  percent  of  the  adjusted 
carrying  value  of  a  nonfinancial  equity  investment 
is  deducted  bom  the  numerator  for  Tier  1  capital, 
the  entire  adjusted  carrying  value  of  the  investment 
will  be  excluded  from  both  risk-weighted  assets  and 
total  assets  in  calculating  the  respective 
denominators  for  the  risk-based  capital  and  leverage 
ratios. 


above  the  minimiun  requirements  are 
particularly  important  when  a  bank  has  a 
high  degree  of  concentration  in  nonfinancial 
equity  investments  (e.g.,  in  excess  of  50 
percent  of  Tier  1  capital).  The  FDIC  intends 
to  monitor  banks  and  apply  heightened 
supervision  to  equity  investment  activities  as 
appropriate,  including  where  the  bank  has  a 
high  degree  of  concentration  in  nonfinancial 
equity  investments,  to  ensure  that  banks 
maintain  capital  levels  that  are  appropriate  in 
light  of  their  equity  investment  activities. 
The  FDIC  also  reserves  authority  to  impose 
a  higher  capital  charge  in  any  case  where  the 
circumstances,  such  as  the  level  of  risk  of  the 
particular  investment  or  portfolio  of 
investments,  the  risk  management  systems  of 
the  bank,  or  other  information,  indicate  that 
a  higher  minimimi  capital  requirement  is 
appropriate. 

(iv)  SBIC  investments.  (A)  No  deduction  is 
required  for  nonfinancial  equity  investments 
that  are  made  by  a  bank  through  an  SBIC  that 
is  consolidated  with  the  bank  or  in  an  SBIC 
that  is  not  consolidated  with  the  bank  to  the 
extent  that  such  investments,  in  the 
aggregate,  do  not  exceed  15  percent  of  the 
bank's  Tier  1  capital.  Any  nonfinancial 
equity  investment  that  is  held  through  an 
SBIC  or  in  an  SBIC  and  not  deducted  from 
Tier  1  capital  will  be  assigned  a  100  percent 
risk-weight  and  included  in  the  bank's 
consolidated  risk-weighted  assets.'* 

(B)  To  the  extent  the  adjusted  carrying 
value  of  all  nonfinancial  equity  investments 
held  through  a  consolidated  SBIC  or  held  in 
a  non-consolidated  SBIC  exceed,  in  the 
aggregate,  15  percent  of  the  bank's  Tier  1 
capital,  the  appropriate  percentage  of  such 
amoimts  (as  set  forth  in  the  table  in  section 
l.B.(6)(iii){A))  must  be  deducted  from  the 
common  stockholders'  equity  in  determining 
the  bank's  Tier  1  capital.  In  addition,  the 
aggregate  adjusted  carrying  value  of  all 
nonfinancial  equity  investments  held  by  a 
bank  through  a  consolidated  SBIC  and  in  a 
non-consolidated  SBIC  [including  any 
investments  for  which  no  deduction  is 
required)  must  be  included  in  determining 
for  purposes  of  the  table  in  section 
I.B.(6)(iii)(A)  the  total  amount  of  nonfinancial 
equity  investments  held  by  the  bank  in 
relation  to  its  Tier  1  capital. 

(v)  Transition  provisions.  [Comment 
requested.] 


■^  If  a  t>ank  has  an  investment  in  a  SBIC  that  is 
consolidated  for  accounting  purposes  but  that  is  not 
wholly  owned  by  the  bank,  the  adjusted  carrying 
value  of  the  bank's  nonfinancial  equity  investments 
through  the  SBIC  is  equal  to  the  bank's 
proportionate  share  of  the  SBICs  adjusted  carrying 
value  of  its  nonfinancial  equity  investments.  The 
remainder  of  the  SBICs  adjusted  carrying  value 
[i.e..  the  minority  interest  holders'  proportionate 
share)  is  excluded  from  the  risk-weighted  assets  of 
the  bank.  If  a  bank  has  an  investment  in  a  SBIC  that 
is  not  consolidated  for  accounting  purposes  and  has 
current  information  that  identifies  the  percentage  of 
the  SBICs  assets  that  are  nonfinancial  equity 
investments,  the  bank  may  reduce  the  adjusted 
carrying  value  of  its  investment  in  the  SBIC 
proportionately  to  reflect  the  percentage  of  the 
adjusted  carrying  value  of  the  SBICs  assets  that  are 
not  nonfinancial  equit>'  investments.  The  amount 
by  which  the  adjusted  carrying  value  of  the  bank's 
investment  in  the  SBIC  is  reduced  under  this 
provision  will  be  risk  weighted  at  100  percent  and 
included  in  the  bank's  risk-weighted  assets. 
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(vi)  Adjusted  carrying  value.  (A)  For 
piuposes  of  this  section  LB. (6),  the  "adjusted 
carrying  value"  of  investments  is  the 
aggregate  value  at  which  the  investments  are 
carried  on  the  balance  sheet  of  the  bank 
reduced  by  any  unrealized  gains  on  those 
investments  that  are  reflected  in  such 
carrying  value  but  excluded  from  the  bank's 
Tier  1  capital.  For  example,  for  nonfinancial 
equity  investments  held  as  available-for-sale, 
the  adjusted  carrying  value  of  the 
investments  would  be  the  aggregate  canying 
value  of  those  investments  (as  reflected  on 
the  balance  sheet  of  the  bank)  less:  any 
unrealized  gains  on  those  investments  that 
are  included  in  other  comprehensive  income 
and  not  reflected  in  Tier  1  capital;  and 
associated  deferred  tax  liabilities.^^ 

(B)  As  discussed  above  with  respect  to 
consolidated  SBICs,  some  equity  investments 
may  be  in  companies  that  are  consolidated 
for  accounting  purposes.  For  investments  in 
a  nonfinancial  company  that  is  consolidated 
for  accounting  purposes  imder  generally 
accepted  accounting  principles,  the  bank's 
adjusted  carrying  value  of  the  investment  is 
determined  under  the  equity  method  of 
accounting  (net  of  any  intangibles  associated 
with  the  investment  that  are  deducted  from 
the  bank's  core  capital  in  accordance  with 
section  I.A.I  of  this  Appendix).  Even  though 
the  assets  of  the  nonfinancial  company  are 
consolidated  for  accounting  purposes,  these 
assets  (as  well  as  the  credit  equivalent  assets 
of  the  company's  off-balance  sheet  items) 
should  be  excluded  from  the  bank's  risk- 
weighted  assets  for  regulatory  capital 
purposes. 

(vii)  Equity  investments.  For  purposes  of 
this  section  LB. (6),  an  equity  investment 
means  any  equity  instrument  (including 
warrants  and  call  options  that  give  the  holder 
the  right  to  purchase  an  equity  instrument), 
any  equity  feature  of  a  debt  instrument  (such 
as  a  warrant  or  call  option),  and  any  debt 
instnunent  that  is  convertible  into  equity 
where  the  instnunent  or  featxire  is  held  under 
one  of  the  legal  authorities  listed  in  section 
I.B.{6)(ii)  of  this  appendix.  An  investment  in 
subordinated  debt  or  other  types  of  debt 
instruments  may  be  treated  as  an  equity 
investment  if,  in  the  judgment  of  the  FDIC, 
the  instrument  is  the  functional  equivalent  of 
equity. 

By  order  of  the  Board  of  Directors,  Federal 
Deposit  Insurance  Corporation. 

Dated  at  Washington.  D.C.,  this  19th  day  of 
January,  2001. 
Robot  E.  Feldman, 
Executive  Secretary. 

(FR  Doc.  01-3131  Filed  2-13-01;  8:45  am] 
BUJNQ  COM  4si»-3>-p,  6210-01-^.  «n4-ei-r 


<•  Unrealized  gains  on  available-for-sale  equity 
investments  may  be  included  in  Tier  2  capital  to  the 
extent  permitted  under  section  I.A.2.(f)  of  this 
Appendix.  In  addition,  the  net  unrealized  lossjon 
available-for-sale  equity  investments  are  deducted 
from  Tier  1  capital  in  accordance  with  section  LA.1. 
of  this  Appendix. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Dockat  No.  2000-CE-2&-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Raytheon 
Aircraft  Company  Beech  Models  F33A, 
A36,  B3fiTC,  58/58A,  C90A,  B200,  and 
1900D  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain 
Raytheon  Aircraft  Company  (Raytheon) 
Beech  Model  F33A,  A36.  B36TC,  58/ 
58A,  C90A,  B200,  and  1900D  airplanes 
equipped  with  a  KA-33  cooling  blower. 
The  proposed  AD  would  require  you  to 
incorporate  certain  electrical  parts  to 
protect  cooling  blowers.  Several  reports 
of  circuit  breakers  failing  to  protect 
cooling  blowers  on  the  affected 
airplanes  have  prompted  the  proposed 
action.  The  actions  specified  by  the 
proposed  AD  are  intended  to  provide 
protection  to  the  blower  motor  circuit, 
thus  reducing  the  possibility  of 
emission  of  smoke  or  a  burning  odor 
into  the  cockpit  or  passenger 
compartment  as  a  result  of  a  failed  or 
seized  blower  motor. 
DATES:  The  Federal  Aviation 
Administration  (FAA)  must  receive  any 
comments  on  this  proposed  rule  by 
April  6,  2001. 

ADDRESSES:  Send  three  copies  of 
conmients  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2000-CE- 
25-AD,  901  Locust,  Room  506,  Kansas 
City,  Missouri  64106.  You  may  look  at 
comments  at  this  location  between  8 
a.m.  and  4  p.m.,  Monday  through 
Friday,  except  holidays. 

You  may  get  the  service  information 
referenced  in  the  proposed  AD  from  the 
Raytheon  Aircraft  Company,  P.O.  Box 
85,  Wichita,  Kansas  67201-0085; 
telephone:  (800)  429-5372  or  (316)  676- 
3140.  You  may  look  at  this  information 
at  the  Rules  Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Todd  Dixon,  Aerospace  Engineer,  FAA, 
Wichita  Aircraft  Certification  Office, 
1801  Airport  Road,  Mid-Continent 
Airport,  Wichita,  Kansas  67209; 
telephone:  (316)  946-4152;  facsimile: 
(316)  946-4407. 
SUPPlfMENTARY  INFORMATION: 


Comments  Invited 

How  do  I  comment  on  this  proposed 
AD?  We  invite  your  comments  on  the 
proposed  rule.  You  may  send  whatever 
written  data,  views,  or  arguments  you 
choose.  You  need  to  include  the  nile's 
docket  number  and  send  your 
comments  in  triplicate  to  the  address 
named  under  the  caption  ADDRESSES. 
We  will  consider  all  comments  received 
by  the  closing  date  s[>ecified  above, 
before  acting  on  the  proposed  rtde.  We 
may  change  the  proposals  contained  in 
this  notice  because  of  the  comments 
received. 

Are  there  any  specific  portions  of  the 
proposed  AD  I  should  pay  attention  to? 
The  FAA  specifically  invites  comments 
on  the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule  that  might  call  for  a 
need  to  change  the  proposed  rule.  You 
may  examine  aU  comments  we  receive. 
We  will  file  a  report  in  the  Rules  Docket 
that  summarizes  each  FAA  contact  with 
the  public  that  concerns  the  substantive 
parts  of  this  proposal. 

The  FAA  is  reexamining  the  writing 
style  we  currently  use  in  regulatory 
documents,  in  response  to  the 
Presidential  memorandum  of  June  1, 
1998.  That  memorandimi  requires 
federal  agencies  to  communicate  more 
clearly  with  the  public.  We  are 
interested  in  your  comments  on  the  ease 
of  understanding  this  document,  and 
any  other  suggestions  you  might  have  to 
improve  the  clarity  of  FAA 
communications  that  affect  you.  You 
can  get  more  information  about  the 
Presidential  memorandum  and  the  plain 
language  initiative  at  http:// 
www.faa.gov/language/. 

How  can  I  be  sure  FAA  receives  my 
conunent?  If  you  want  us  to 
acknowledge  the  receipt  of  your 
comments,  you  must  include  a  self- 
addressed,  stamped  postcard.  On  the 
postcard,  write  "Comments  to  Docket 
No.  2000-CE-25-AD."  We  vdll  date 
stamp  and  mail  the  postcard  back  to 
you. 

Discuasion 

What  events  have  caused  this 
proposed  AD?  The  FAA  has  received 
several  reports  of  blower  motors  failing, 
seizing,  smoking,  and  producing  a 
burning  odor  that  enters  the  cabin  and 
passenger  compartment.  These  events    . 
are  the  result  of  the  blower  motor 
having  circuit  protection  of  more  than  1 
ampere.  This  amount  of  circuit 
protection  does  not  prevent  the  blower 
motor  from  smoking  and  creating  a 
burning  odor  should  it  fail  or  seize. 

What  are  the  consequences  if  the 
condition  is  not  corrected?  This 
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»ndition  could  result  in  smoke  or 
)uming  odor  entering  the  cockpit  or 
passenger  compartments. 

Itelevant  Service  Information 

f  What  service  information  appUes  to 
this  subject?  Raytheon  has  issued  these 
Service  Bulletins: 


—SB  34-3267,  Issued:  March  1999; 
—SB  34-3268,  Issued:  April  2000; 
— SB  34-3269,  Issued:  January  2000; 

and 
—SB  34-3269,  Revision  1,  Revised: 

October  2000. 

What  are  the  provisions  of  these 
service  bulletins?  These  service 


bulletins  specify  and  include 
procedures  for  the  following: 


Service  bulletin 


Applies  to 


Specifies  and  includes  procedures  for 


Raytheon  Service  Bulletin  SB  34-3267 


taytheon  Service  Bulletin  SB  34-3268 


Certain  Raytheon  Models  F33A,  A36,  B36TC, 
and  58/58A  airplanes. 


Certain  Raytheon  Model  1900D  airplanes 


Raytheon  Service  Bulletin  SB  34-3269  and  SB 
34-3269,  Revision  1. 


Certain  Rayttieon  Models  C90A  and  B200  air- 
plftnes. 


Inspecting  for  an  installed  KA-33  cooling 
blower. 

If  the  aircraft  has  a  KA-33  cooling  blower,  in- 
stalling a  1  ampere  circurt  breaker,  part 
number  (P/N)  7277-2-1 ,  in  place  of  the  fac- 
tory installed  3  ampere/5  ampere  drcuit 
breakers. 

Installing  the  in-line  fuse  holder,  P/N  HHJ-A, 
in  wire  J51500E-O039002 

Installing  ttie  1  ampere  slow-bum  fuse,  P/N 
MDA1 ,  in  ttie  fuse  holder. 

Installing  tfie  in-line  fuse  holder,  P/N  HHJ-A, 
foltowing  SB  34-3269  Rev.  1 ,  Figures  1  or 
2  or  3  (whichever  is  appllcat>le). 

Installing  the  1  ampere  slow-bum  fuse,  P/N 
MDL1 ,  in  the  fuse  hokler 

In  addition,  for  Model  B200  aircraft,  installing 
Vne  GMW-3  fuse  in  tt>e  Avionics  Junction 
Box. 


The  FAA's  Determination  and  an 
Explanation  of  the  Provisions  of  the 
Proposed  AD 

j  j   What  has  FAA  decided?  After 
examining  the  circimistances  and 
reviewing  all  available  information 
related  to  the  incidents  described  above, 
we  have  determined  that: 
— ^the  unsafe  condition  referenced  in 
this  document  exists  or  could  develop 
on  other  Rajrtheon  Beech  Model 
F33A,  A36,  B36TC,  58/58A,  C90A, 
B200,  and  1900D  airplanes  of  the 
same  type  design; 
•j— these  airplanes  should  have  the 
actions  specified  in  the  service 
bulletins  incorporated;  and 
■  —FAA  should  take  AD  action  to  correct 
this  unsafe  condition. 
What  does  this  proposed  AD  require? 
'  'his  proposed  AD  would  require  you  to 
incorporate  the  electrical  installations 
presented  in  the  service  bulletin. 


What  are  the  differences  between  the 
service  bulletin  and  the  proposed  AD? 
Raytheon  specifies  in  the  service 
information  that  you  are  to  do  this 
modification  at  the  next  scheduled 
inspection  or  before  6  months  or  600 
horn's  time-in-service,  whichever  comes 
first.  We  propose  a  requirement  that  you 
do  the  modification  within  the  next  6 
calendar  months  or  600  hours  time-in- 
service  (TIS),  whichever  comes  first, 
after  the  effective  date  of  the  proposed 
AD.  We  cannot  enforce  a  compliance 
time  of  "at  the  next  scheduled 
inspection."  We  believe  that  6  calendar 
months  or  600  hours  TIS  will  give  the 
owners/operators  of  the  affected 
airplanes  enough  time  to  have  the 
proposed  actions  done  without 
compromising  the  safety  of  the 
airplanes.  This  will  allow  the  owners/ 
operators  to  work  this  proposed 
modification  into  regularly  scheduled 
maintenance. 


Cost  Impact 

How  many  airplanes  does  this 
proposed  AD  impact?  We  estimate  the 
proposed  AD  would  affect  3,403 
airplanes  in  the  U.S.  registry: 


Models 

No.  of  U.S. 
airplanes 
affected 

F33A,  A36,  B36TC.  and  58/ 

58A 

C90A 

B200  

1900D  

2,385 
275 
343 
400 

What  is  the  cost  impact  of  the 
proposed  action  for  the  affected 
airplanes  on  the  U.S.  Register?  We 
estimate  the  following  costs  to  do  the 
proposed  inspection  for  Beech  Models 
F33A,  A36,  B36TC,  and  58/58A 
airplanes: 


Labor  cost 


Parts  cost 


Total  cost  for  each 
airplane 


Total  cost  on  U.S. 
airplane  operators 


workhour  x  $60  each  hour  =  $60 


No  parts  needed  for  inspection 


$60 


$143,100 


For  Beech  Models  F33A,  A36,  B36TC,  and  58/58A  airplanes,  we  estimate  the  following  costs  to  do  any  necessary 
circuit  breaker  installation  that  would  be  required  based  on  the  results  of  the  proposed  inspection.  We  have  no  way 
of  knowing  the  number  of  airplanes  that  may  need  the  circuit  breaker  installation: 


Labor  cost 


Parts  cost 


Total  cost  for  each 
airplane 


I  workhour  x  $60  each  hour  =  $60  to  do  each  circuit 
breaker  installation. 


$32.50  for  each  airplane 


$60  +  $32.50  =  $92.50 
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We  estimate  the  following  costs  to  do  the  proposed  installation  for  Beech  Model  C90A  airplanes.  We  have  no 
way  of  knowing  how  many  airplanes  may  need  the  in-line  fuse  holder  and  1   ampere  slow-bum  fuse  installation: 

LatXM-cost 

Parts  cost 

Total  cost  for  each 
airplane 

1  worWwur  x  $60  each  hour  =  $60  to  do  each  inline  fuse 

$11.80  for  each  airplane 

$60  ••-$11.80  =  $71.80 

hokjer  and  1 -ampere  slow-tMjm  fuse  installation. 

We  estimate  the  following  costs  to  do  the  prop>osed  installation  for  Beech  Models  B200  airplanes.  We  have  no 
way  of  knowing  how  many  airplanes  may  need  the  in-line  fuse  holder  and  1  ampere  slow-bum  fuse  installation: 

Labor  cost 

Parts  cost 

Total  cost  for  each 
airplane 

2  workhours  x  $60  each  hour  -  $120  to  do  each  in-line^ 

$18.81  for  each  airplane  

$120 -f  $18  81  - 

fuse  hoktor,  1 -ampere  slow-txim  fuse  installation  and 
the  Avionics  Junction  Box  re-work. 

$138.81 

We  estimate  the  following  costs  to  do  the  proposed  installation  for  Beech  Models  1900D  airplanes.  We  have  no 
vny  of  knowing  the  number  of  airplanes  that  may  need  the  in-line  fuse  holder  and  1  ampere  slow-bum  fuse  installation: 

Labor  cost 

Parts  cost 

Total  cost  for  each 
airplane 

1  workhour  x  $60  each  hour  =  $60  to  do  each  irvline  fuse 

$11.80  for  each  airplane  

$60  •«>  $11.80 -$71.80 

hoktor  and  1 -ampere  sk>w-bum  fuse  installatkxi. 

The  manufacturer  will  allow  warranty 
credit  for  labor  and  parts  to  the  extent 
noted  in  the  service  bulletin. 

Regulatory  Impact 

Does  this  proposed  AD  impact 
relations  between  Federal  and  State 
governments?  The  proposed  regulations 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
varioiis  levels  of  govenmient.  We  have 
determined  that  this  proposed  rule 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

Does  this  proposed  AD  involve  a 
significant  rule  or  regulatory  action?  For 
the  reasons  discussed  above,  I  certify 
that  this  action  (1)  is  not  a  "significant 
regulatory  action"  imder  Executive 


Order  12866;  (2)  is  not  a  "significant 
rule"  imder  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979):  and  (3)  if  put  into  effect,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
We  have  placed  a  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  in  the  Rules  Docket.  You  may  get 
a  copy  of  it  by  contacting  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subfects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Therefore,  under  the  authority 
delegated  to  me  by  the  Administrator, 


the  Federal  Aviation  Administration 
proposes  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39-nAlRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 
§39.13    [Amerxtod] 

2.  FAA  amends  §  39.13  by  adding  a 
new  airworthiness  directive  (AD)  to 
read  as  follows: 

Raytheon  Aircraft  Company:    Docket  No. 
200O-CE-25-AD. 
(a)  What  airplanes  are  affected  by  this  AD? 
The  following  model  airplanes,  certificated 
in  any  category: 


Model 

Serial  Numbers 

Beech  F33A  

Beech  A36  

Beech  B36TC  

CE-1050  through  CE-1791. 

E-2205  through  E-3217. 

EA-443  through  EA-628. 

TH-1436  through  TH-1883. 

Do  not  have  the  EFIS-84  System.  Installation  equipped  with  factory  installed  KLhJ-SS  LORAN: 

LJ-1278,  LJ-1288,  LJ-1293,  Li-1299,  LJ-1314,  AND  LJ-1315. 
Equipped  with  Collins  EFIS-84  System:LJ-1306,  LJ-1316,  LJ-1318,  LJ-1320  through  LJ- 

1334.  LJ-1340  through  LJ-1592. 
BB-1314,  BB-1449  through  BB-1692  equipped  with  Collins  EFIS-84  System. 
UE-1  through  UE-401. 

Beech  58/58A 

Beech  C90A  

Beech  C90A  

Beech  B200 

1900O 

(b)  Who  must  comply  with  this  AD?  Anyone  who  wishes  to  operate  any  of  the  above  airplanes  on  the  U.S.  Retdster  must  comDlv 
with  this  AD.  ^^ 

(c)  What  problem  does  this  AD  address?  The  actions  specified  by  this  AD  are  intended  to  provide  protection  to  the  blower 
motor  circuit,  thus  reducing  the  possibility  of  the  emission  of  smoke  or  a  burning  odor  in  the  cockpit  or  passenger  compartment 
fi'om  a  failed  or  seized  blower  motor. 

(d)  What  must  1  do  to  address  this  problem  for  Beech  Models  F33A.  A36.  B36TC,  and  58/58A?  To  address  this  problem,  you 
must  do  the  following  actions: 
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Actions 


Compliance  times 


Procedures 


1)  Inspect  for  an  installed  and  property  work- 
ing KA-33  cooling  blower. 


2)  If  the  aircraft  has  a  KA-33  cooling  blower, 
install  a  1  ampere  circuit  breaker,  part  num- 
ber (P/N)  7277-2-1 ,  in  place  of  the  factory 
installed  3  ampere/5  ampere  circuit  breakers. 

3)  Do  not  install,  on  any  affected  airplane,  any 
3  ampere/5  ampere  circuit  breakers  to  pro- 
tect the  KA-33  Coolir>g  Blower. 


Within  the  next  600  hours  time-in-servk» 
(TIS)  or  within  the  next  6  calendar  months 
after  the  effective  date  of  this  AD,  which- 
ever comes  first,  unless  already  performed. 

Before  further  flight  after  the  inspection  


As  of  the  effective  date  of  this  AD.. 


Do  this  action  following  Raytfieon  Mandatory 
Sen^ice  Bulletin  SB  34-3267,  Issued:  March 
1999. 

Do  this  action  following  Raytheon  Mandatory 
Service  Bulletin  SB  34-3267.  Issued:  K4arch 
1999. 


(e)  What  must  I  do  to  address  this  problem  for  Beech  Models  C90A?  To  address  this  problem,  you  must  do  the  following  actions: 


Actions 


Compliance  times 


Procedures 


1)  Install  the  in-line  fuse  holder,  P/N  HHJ-A, 
per  the  Service  Bulletin  instnxrtions,  and  in- 
stall the  1 -ampere  slow-bum  fuse,  P/N  MDL1 
in  the  fuse  holder. 

2)  Doing  this  action  following  Raytheon  Man- 
datory Service  Bulletin  SB  34-3269,  Issued: 
January  2000,  is  considered  an  attemative 
method  of  compliance  within  this  AD. 


Within  the  next  600  hours  TIS  or  within  the 
next  6  calendar  months  after  the  effective 
date  of  this  AD,  whk:hever  comes  first,  un- 
less already  performed. 

Within  the  next  600  hours  TIS  or  within  the 
next  6  calendar  months  after  the  effective 
date  of  this  AD,  whichever  comes  first,  un- 
less already  performed.. 


Do  these  actions  following  Ftaytfieon  Manda- 
tory Service  Bulletin  SB  34-3269.  Reviskxi 
1 .  Revised:  October  2000. 

Not  Applk»ble. 


(f)  What  must  I  do  to  address  this  problem  for  Beech  Models  B200?  To  address  this  problem,  you  must  do  the  following  actions: 


Actk>ns 


Compliance  times 


Procedures 


;i)  Install  the  in-line  fuse  holder,  P/N  HHJ-A. 
Install  the  1 -ampere  slow-bum  fuse,  P/N 
MDL1  in  the  fuse  holder. 

;2)  Remove  the  P/N  GMW-1  fuse  and  install 
the  new  P/N  GMW-3  fuse  in  the  Avionics 
Junctk>n  Box. 

3)  Doing  this  action  following  Raytheon  Man- 
datory Sen^ice  Bulletin  SB  34-3269,  Issued: 
January  2000,  Is  considered  an  altemative 
method  of  compliance  within  this  AD. 


Within  the  next  600  hours  TIS  or  within  the 
next  6  calendar  months  after  the  effective 
date  of  this  AD,  whichever  comes  first,  un- 
less already  performed.. 

Within  the  next  600  hours  TIS  or  within  the 
next  6  calendar  months  after  the  effective 
date  of  this  AD,  whkihever  comes  first,  un- 
less already  performed.. 

Within  the  next  600  hours  TIS  or  within  the 
next  6  calendar  months  after  the  effective 
date  of  this  AD,  whwhever  comes  first,  un- 
less already  performed. 


Do  these  actions  following  Raytheon  Manda- 
tory Service  Bulletin  SB  34-3269,  Revlsk)n 
1,  Revised:  October  2000. 

Do  these  actions  following  Raytheon  Manda- 
tory Service  Bulletin  SB  34-3269,  Revision 
1,  Revised:  October  2000. 

Not  Applicable. 


(g)   What  must  I  do  to  address  this  problem  for  Model  1900D?  To  address  this  problem,  you  must  do  the  following  actions: 


Actions 


Compliance  times 


Procedures 


Install  the  in-line  fuse  holder,  P/N  HHJ-A,  in 
wire  J51500E^039002.  Install  the  1 -ampere 
slow-bum  fuse,  P/N  MDA1  in  the  fuse  holder. 


Within  the  next  600  hours  TIS  or  within  the 
next  6  calendar  months  after  the  effective 
date  of  this  AD,  whichever  comes  first,  un- 
less already  performed.. 


Do  these  actions  following  Rayttieon  Manda- 
tory Service  Bulletin  SB  34-3268,  Issued: 
April  2000. 


(h)  Can  I  comply  with  this  AD  in  any  other 
way?  You  may  use  an  altemative  method  of 
Dompliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(2)  The  Manager.  Wichita  Aircraft 
Certification  Office  (AGO),  approves  your 
altemative.  Send  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Wichita  AGO. 

Note:  This  AD  applies  to  each  airplane 
with  a  KA-33  cooling  blower  identified  in 
paragraph  (a)  of  this  AD.  regardless  of 
whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 


request  approval  for  an  alternative  method  of 
compliance  following  paragraph  [h]  of  this 
AD.  You  should  include  in  the  request  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(i)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Contaci  Todd  Dixon,  Aerospace 
Engineer,  FAA,  Wichita  Aircraft  Certification 
Office,  1801  Airport  Road.  Mid-Continent 
Airport.  Wichita.  Kansas  67209;  telephone: 
(316)  946-4152;  facsimile:  (316)  946-4407. 

(j)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
§§21.197  and  21.199  of  the  Federal  Aviation 
Regulations  (14  CFR  21.197  and  21.199)  to 


operate  your  airplane  to  a  location  where  you 
can  perform  the  requirements  of  this  AD. 

(k)  How  do  1  get  copies  of  the  documents 
referenced  in  this  AD?  You  may  get  the 
service  information  referenced  in  the  AD 
from  the  Raytheon  Aircraft  Company,  P.O. 
Box  85,  Wichita,  Kansas  67201-0085;  or  you 
may  look  at  the  service  information  at  FAA. 
Central  Region,  Office  of  the  Regional 
Counsel.  901  Locust.  Room  .S06.  Kansas  City. 
Missouri  64106. 

Issued  in  Kansas  City,  Missouri,  on 
February  7,  2001. 
William ).  Timberlake, 

Acting  Manager,  Small  Airplane  Directorate, 

Aircraft  Certification  Service. 

[FR  Doc.  01-3679  Filed  2-13-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
I  Aviation  Adminlstratkm 


14  CFR  Part  39 

[Dockat  No.  2000-CE-33-nAD] 

mN2120-AA64 

Ainworthineas  Dtrectlvaa;  Rolladen 
Schnaidar  Hugzaugbau  GmbH  Modala 
LS  3,  LS  4,  and  LS  6c  Sailplanaa 

AGENCY:  Federal  Aviation 

Administration,  EHDT. 

ACnON:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  docnmient  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain 
Rolladen  Schneider  Flugzeugbau  GmbH 
(Rolladen  Schneider)  Models  LS  3,  LS  4, 
and  LS  6c  sailplanes.  The  proposed  AD 
would  require  you  to  inspect  the 
airbrake  levers  in  the  wing  for  lower  end 
corrosion  and  for  play  in  flight  direction 
when  fully  extended  and  retracting 
under  load;  replace  the  bearings  if  there 
is  jamming  under  load  or  if  corrosion  is 
found;  and  adjust  the  lower  lever 
member  (only  for  the  Model  LS  3).  The 
proposed  AD  is  the  result  of  mandatory 
continuing  airworthiness  information 
(MCAl)  issued  by  the  airworthiness 
authority  for  Germany.  The  actions 
specified  by  this  proposed  AD  are 
intended  to  detect  and  correct  corrosion 
damage  to  the  airbrake  levers  and 
bearings  caused  by  collection  of  water 
in  the  air  brake  boxes,  not  detected 
during  postflight  checks.  This  condition 
could  resiilt  in  the  airbrakes  locking  in 
the  extended  position  and  a  consequent 
off-field  or  short  landing. 
DATES:  The  Federal  Aviation 
Administration  (FAA)  must  receive  any 
comments  on  this  proposed  rule  by 
April  2.  2001. 

ADDRESSES:  Send  three  copies  of 
comments  to  FAA,  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2000-CE- 
33-AD,  901  Locust,  Room  506,  Kansas 
City,  Missouri  64106.  You  may  read 
comments  at  this  location  between  8 
a.m.  and  4  p.m.,  Monday  through 
Friday,  except  holidays. 

You  may  get  service  information  that 
applies  to  the  proposed  AD  bom 
Rolladen-Schneider  Flugzeugbau 
GmbH,  Muhlstrasse  10,  D-63329 
Egelsbach,  Germany;  phone:  ++  49  6103 
204126;  facsimile:  ++  49  6103  45526. 
You  may  look  at  this  information  at  the 
Rules  Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Kiesov,  Aerospace  Engineer,  FAA, 
Small  Airplane  Directorate,  901  Locust, 


Room  301,  Kansas  Qty,  Missouri  64106; 
telephone:  (816)  329-4144;  facsimile: 
(816) 329-4090. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

How  do  I  comment  on  the  proposed 
AD?  We  invite  your  comments  on  the 
proposed  rule.  You  may  send  whatever 
written  data,  views,  or  argmnents  you 
choose.  You  lieed  to  include  the  nile's 
docket  number  and  send  your 
comments  in  triplicate  to  the  address 
specified  under  the  caption  ADDRESSES. 
We  will  consider  all  comments  received 
by  the  closing  date  specified  above, 
before  acting  on  the  proposed  rule.  We 
may  change  the  proposals  contained  in 
this  notice  in  light  of  the  comments 
received. 

Are  there  any  specific  portions  of  the 
proposed  AD  I  should  pay  attention  to? 
The  FAA  specifically  invites  comments 
on  the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule  thai!  might  require  a 
change  to  the  proposed  nde.  You  may 
look  at  aU  comments  we  receive.  We 
will  file  a  report  in  the  Rules  Docket 
that  summarizes  each  FAA  contact  with 
the  public  that  concerns  the  substantive 
parts  of  this  proposal. 

We  are  re-examining  the  writing  style 
we  currently  use  in  regulatory 
documents,  in  response  to  the 
Presidential  memorandum  of  June  1, 
1998.  That  memorandiun  requires 
federal  agencies  to  communicate  more 
clearly  with  the  public.  We  are 
interested  in  your  comments  on  the  ease 
of  luiderstanding  this  document,  and 
any  other  suggestions  you  might  have  to 
improve  the  clarity  of  FAA 
communications  that  affect  you.  You 
can  get  more  information  about  the 
Presidential  memorandum  and  the  plain 
language  initiative  at  http:// 
www.faa.gov/language/. 

How  can  I  be  sure  FAA  receives  my 
comment?  If  you  want  us  to 
acknowledge  the  receipt  of  your 
comments,  you  must  include  a  self- 
addressed,  stamped  postcard.  On  the 
postcard,  write  "Conunents  to  Docket 
No.  2000-CE-33-AD."  We  will  date 
stamp  and  mail  the  postcard  back  to 
you. 

Discussion 

What  events  have  caused  this 
proposed  AD?  The  LBA,  which  is  the 
airworthiness  authority  for  Germany, 
recently  notified  FAA  that  an  unsafe 
condition  may  exist  on  certain  Rolladen 
Schneider  Models  LS  3,  LS  4,  and  LS  6c 
sailplanes.  The  LBA  reports  one 
occurrence  of  corroded  bearings  on  the 
lower  ends  of  air  brake  levers  found  on 
the  above-referenced  sailplanes.  The 


damage  was  possibly  the  result  of 
improper  postflight  checks.  It  has  been 
reported  that  in  some  cases,  the 
corrosion,  occurring  over  a  long  time, 
could  cause  bearing  failure  and 
consequent  locking  of  air  brakes  in  the 
extended  position. 

What  are  the  consequences  if  the 
condition  is  not  corrected?  If  the 
airbrakes  lock  in  the  extended  position, 
inadvertent  off-field  or  short  landing 
conditions  might  occur. 

Is  there  service  information  that 
applies  to  this  subject?  Rolladen 
Schneider  has  issued  these  technical 
bulletins  dated  September  14,  1999: 
—No.  3051; 
—No.  4043;  and 
—No.  6037. 

What  are  the  provisions  of  these 
service  bulletins?  These  service 
bulletins  specifies  procedures  for: 
— Inspecting  air  brake  levers  in  the  wing 

for  lower  end  corrosion  and  for  play 

in  flight  direction  when  fully 

extended;  inspect  for  retraction  imder 

load;  replacing  the  bearings  if  there  is 

jamming  imder  load  or  if  corrosion  is 

foimd;  and 
— Adjusting  the  lower  lever  member 

(only  for  the  Model  LS  3). 

What  action  did  the  LBA  take?  The 
LBA  classified  these  service  bulletins  as 
mandatory  and  issued  these  German 
AD's,  dated  March  9,  2000,  to  ensure  the 
continued  airworthiness  of  these 
sailplanes  in  Germany: 
—2000-076; 
— 2000-082;  and 
—2000-085. 

Was  this  in  accordance  with  the 
bilateral  airworthiness  agreement? 
These  sailplane  models  are 
manufactiired  in  Germany  and  are  type 
certificated  for  operation  in  the  United 
States  imder  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  (14 
CFR  21.29)  and  the  applicable  bilateral 
airworthiness  agreement. 

Complying  with  this  bilateral 
airworthiness  agreement,  the  LBA  has 
kept  FAA  informed  of  the  situation 
described  above. 

The  FAA's  Determination  and  an 
Explanation  of  the  Provisions  of  the 
Proposed  AD 

What  has  FAA  decided?  The  FAA  has 
examined  the  findings  of  the  LBA; 
reviewed  aU  available  information, 
including  the  service  information 
referenced  above;  and  determined  that: 
— The  unsafe  condition  referenced  in 
this  document  exists  or  could  develop 
on  other  Rolladen  Schneider  Models 
LS  3,  LS  4,  and  LS  6c  sailplanes  of  the 
same  type  design; 


Federal  Register /Vol.  66,  No.  31  /  Wednesday,  February  14,  2001  /  Proposed  Rules 


10231 


— The  actions  specified  in  the 

previously-referenced  service 

information  should  be  done  on  the 

affected  sailplanes;  and 
— AD  action  should  be  taken  in  order  to      *-^°**  Impact 
1 1  correct  this  unsafe  condition. 

What  would  the  proposed  AD  require? 
This  proposed  AD  would  require  you  to 


do  the  actions  specified  in  the 
previously  referenced  service 
information. 


How  many  sailplanes  would  the 
proposed  AD  impact?  We  estimate  that 


the  proposed  AD  would  affect  1 75 
sailplanes  in  the  U.S.  registry. 

What  would  be  the  cost  impact  of  the 
proposed  AD  on  owners/operators  of  the 
affected  sailplanes?  We  estimate  the 
following  costs  to  do  the  proposed 
inspection: 


Labor  cost 


Parts  coSf 


Total  cost  per 
sailplane 


Total  cost  on  U.S. 
sailplane 
operators 


workhours  x  $60  per  hour  =  $120 


Not  applicat>le 


$120 


$21,000 


We  estimate  the  following  costs  to  do  any  necessary  bearing  replacement  that  would  be  required  because  of  the 
results  of  the  proposed  inspection.  We  have  no  way  of  determining  the  number  of  sailplanes  that  may  need  bearings 
replaced: 


Labor  cost                                                                        Parts  cost 

Total  cost  per  sailplane 

30  workhours  x  $60  per  hour  =  $1,800 

$35  for  bearings  +  $550  for  levers  -  $585 

$2,385 

Compliance  Time  of  the  Proposed  AD 

What  would  be  the  compliance  time 
of  the  proposed  AD?  The  compliance 
time  of  this  proposed  AD  is  within  the 
next  30  calendar  days  after  the  effective 
date  of  this  AD. 

Why  is  the  compliance  time  presented 
in  calendar  time  instead  of  hours  time- 
in-service  (TIS)?  Because  of  the  typical 
use  of  sailplanes,  calendar  days 
compliance  time  was  deemed  more 
suitable  than  time  in  service.  For 
example,  one  sailplane  operator  may 
use  the  sailplane  50  hours  in  1  month 
while  another  may  only  accimiulate  50 
hours  in  1  year. 

Why  is  the  compliance  time  of  the 
proposed  AD  different  from  the  German 
AD  and  the  service  information?  The 
service  information  specifies  the  actions 
required  in  this  proposed  AD  "before 
next  flight"  and  the  German  AD 
mandates  these  actions  "before  next 
take-off,  when  play  at  levers  is  existent" 
for  sailplanes  registered  for  operation  in 
Germany.  The  FAA  does  not  have 
justification  for  requiring  the  action 
before  further  flight.  Compliance  times 
such  as  these  are  used  for  urgent  safety 
of  flight  conditions.  Instead,  FAA  has 
determined  that  30  calendar  days  is  a 
reasonable  time  period  for  doing  the 
inspection  in  this  proposed  AD. 

Regulatory  Impact 

Would  this  proposed  AD  impact 
I  arious  entities?  The  regulations 


proposed  would  not  have  a  substantial 
direct  effect  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenmient.  Therefore,  it  is 
determined  that  this  proposed  rule 
would  not  have  federalism  implications 
imder  Executive  Order  13132. 

Would  this  proposed  AD  involve  a 
significant  rule  or  regulatory  action?  For 
the  reasons  discussed  above,  I  certify 
that  this  proposed  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 


the  Federal  Aviation  Administration 
proposes  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  adding  a 
new  airworthiness  directive  (AD)  to 
read  as  follows: 

Rolladen  Schneider  Flugzeugbau  GMBH: 

Docket  No.  2000-CE-33-AD 

(a)  What  sailplanes  are  affected  by  this 
AD?  This  AD  affects  Models  LS  3,  LS  4,  and 
LS  6c  sailplanes,  all  serial  numbers, 
certificated  in  any  category. 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
above  sailplanes  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  detect  and  correct  corrosion  damage  to  the 
airbrake  levers  and  bearings  caused  by 
collection  of  water  in  the  air  brake  boxes  not 
detected  during  postflight  checks.  This 
condition  could  result  in  the  airbrakes 
locking  in  the  extended  position  and  a 
consequent  ofT-field  or  short  landing. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  unless  already  done,  you  must  do 
the  following: 
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Actions 


Compliance 


Procedures 


(1)  Inspect  the  airbrake  levers  in  the  wing  for 
lower  erxl  corrosion  and  for  play  in  flight  di- 
rection when  fully  extended,  and  retracting 
underload. 


(2)  Replace  ttie  bearings  if  ttwre  is  jamming 
under  the  load. 


(3)  If  corrosion  of  ttie  bearings  is  found,  but  no 
jamming,  replace  the  bearings. 


(4)  For  only  ttie  Model  LS  3,  adjust  tfie  lower 
lever  member. 


Within  the  next  30  calendar  days  after  the  ef- 
fective date  of  this  AD,  and  thereafter  at 
every  three  calendar  years. 


Before  furlfi^r  flight  after  tfie  Inspection  re- 
quired by  this  AD. 


Within  6  calendar  montfis  after  tfie  inspection 
required  by  this  AO. 


Within  the  next  30  calerxlar  days  after  the  ef- 
fective date  of  this  AD. 


Do  these  actions  following  the  applicable 
Rdladen  Schneider  Technical  Bulletin: 

Model  LS  3:  No.  3051,  dated  September  14, 
1999; 

Model  LS  4:  No.  4043,  dated  September  14, 
1999;  or 

Model  LS  6c:  No.  6037,  dated  September  14, 
1999. 

Do  this  action  foHowing  the  applicable 
Rolladen  Schneider  Technical  Bulletin: 

Model  LS  3:  No.  3051,  dated  September  14, 
1999; 

Model  LS  4:  No.  4043.  dated  September  14, 
1999;  or 

Model  LS  6c:  No.  6037,  dated  September  14, 
1999. 

Do  this  action  following  the  applicable 
Rolladen  Schneider  Technical  Bulletin: 

Model  LS  3:  No.  3051,  dated  September  14, 
1999: 

Model  LS  4:  No.  4043,  dated  September  14, 
1999;  or 

Model  LS  6c:  Ho.  6037,  dated  September  14, 
1999.    • 

Do  this  action  following  tfie  procedures  con- 
tained in  Rolladen  Schneider  Technical  Bul- 
letin No.  3051,  dated  September  14,  1999. 


(e)  Can  I  comply  with  this  AD  in  any  other 
way?  You  may  use  an  alteraative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(2)  The  Manager,  Small  Airplane 
Directorate,  approves  your  alternative. 
Submit  your  request  through  an  FAA 
Princiftal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Small  Airplane  Directorate. 

Note  1:  This  AD  applies  to  each  sailplane 
identified  In  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  sailplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  you  have  not 
eliminated  the  unsafe  condition,  specify 
actions  you  propose  to  address  it. 

(f)  VWiere  can  I  get  information  atxiut  any 
already-approved  alternative  methods  of 
compliance?  Contact  Mike  Kiesov,  Aerospace 
Engineer,  Small  Airplane  Directorate,  901 
Locust,  Room  301,  Kansas  City,  Missouri 
64106:  telephone:  (816)  329-4121;  facsimile: 
(816)  329-4091. 

(g)  What  if  I  need  to  fly  the  sailplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  sailplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD. 

(h)  How  do  I  get  copies  of  the  documents 
referenced  in  this  AD?  You  may  get  copies  of 


the  documents  referenced  in  this  AD  from 
Rolladen-Schneider  Flugzeugbau  GmbH, 
Muhlstrasse  10,  D-63329  Egelsbach, 
Germany.  You  may  read  these  dociunents  at 
FAA,  Central  Region,  Office  of  the  Regional 
Counsel,  901  Locust,  Room  506,  Kansas  Qty, 
Missouri  64106. 

Note  2:  The  subject  of  this  AD  is  addressed 
in  these  German  AD's  dated  March  9,  2000: 
—2000-076; 
—2000-082;  and 
—2000-085. 

Issued  in  Kansas  City,  Missouri,  on  January 
22,  2001. 

David  R.  Showers, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  01-3678  Filed  2-13-01;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Doctot  No.  200&-NM-347-AO] 

RIN  2120-AA64. 

Airworthiness  Directives;  BomtMrdier 
IModel  DHC-8-100,  -200,  and  -300 
Series  Airplanes 

AGENCY:  Federal  Aviatioa 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 


directive  (AD)  that  is  applicable  to 
certain  Bombardier  Model  DHC-8-100, 
-200,  and  -300  series  airplanes.  This, 
proposal  would  require  removing 
certain  foam  filters  from  the  cabin 
ducting  installation  located  below  the 
dado  panels  on  the  left-  and  right-hand 
sides  of  the  airplane.  This  action  is 
necessary  to  prevent  an  increased  risk  of 
spreading  a  fire  or  foilure  of  the  cabin 
to  pressurize  adequately  if  certain  foam 
filters -are  installed.  This  action  is 
intended  to  address  the  identified 
unsafe  condition. 

DATES:  Comments  must  be  received  by 
March  16,  2001. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2000-NM- 
347-AD,  1601  Lind  Avenue.  SW., 
Ronton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-nprmcomment@faa.gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
"Docket  No.  200a-NM-347-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 
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The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  irova 
Bombardier,  Inc.,  Bombardier  Regional 
Aircraft  Division,  123  Garratt  Boulevard, 
Downsview,  Ontario  M3K  1Y5,  Canada. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA, 
New  York  Aircraft  Certification  Office, 
10  Fifth  Street,  Third  Floor,  Valley 
Stream.  New  York. 

FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Pairillo,  Aerospace  Engineer,  Systems 
and  Flight  Test  Branch,  ANE-172,  FAA, 
New  York  Aircraft  Certification  Office, 
10  Fifth  Street,  Third  Floor,  Valley 
Stream,  New  York  11581;  telephone 
(516)  256-7505;  fax  (516)  568-2716. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  vii^T^Sj  pr  argimients  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  tins  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justific^tion  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
enviroimiental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, - 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Ffiiles 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NM-347-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2000-NM-347-AD.  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

Transport  Canada  Civil  Aviation 
(TCCA),  which  is  the  airworthiness 
authority  for  Canada,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
certain  Bombardier  Model  DHC-8-100, 
-200,  and  -300  series  airplanes.  TCCA 
advises  that  certain  foam  filters  for  the 
cabin  exhaust  system  were  incorporated 
erroneously  on  production  airplanes. 
(There  is  no  requirement  that  these 
filters  be  installed.)  These  filters  failed 
to  pass  the  flammability  tests  specified 
in  Appendix  F  of  part  25  of  the  Federal 
Aviation  Regulations  (14  CFR  part  25). 
This  condition,  if  not  corrected,  could 
increase  the  risk  of  spreading  a  fire  on 
the  airplane. 

In  addition,  pressurization  tests  are 
required  by  §  25.843(b)  of  the  Federal 
Aviation  Regulations  [14  CFR 
25.843(b)];  however,  these  tests  were 
conducted  without  foam  filters  installed 
in  the  cabin  exhaust  system  of  the 
airplane.  The  impact  on  pressurization 
of  the  airplane  to  proper  levels  is 
unknown  for  airplanes  on  which  these 
filters  are  installed;  therefore, 
pressurization  tests  would  have  to  be 
reaccomplished  on  any  airplane  having 
the  filters.  Installation  of  these  filters 
could  result  in  failure  of  the  cabin  to 
pressurize  adequately. 

Explanation  of  Relevant  Service 
Information 

The  manufactiu«r  has  issued 
Bombardier  Repair  Drawing  RD8-21-23, 
Issue  2,  dated  December  16,  1999, 
which  describes  procedures  for 
removing  certain  foam  filters  from  the 
cabin  ducting  installation  located  below 
the  dado  panels  on  the  left-  and  right- 
hand  sides  of  the  airplane.  These 
procedures  include:  veriiying  that 
certain  foam  filters  are  installed  behind 
the  grille  assemblies,  inspecting  the 
grille  assemblies  on  both  the  port  and 
starboard  sides  and  along  the  entire 
length  of  the  interior  of  the  airplane, 
removing  all  foam  filters  and  ensuring 
that  no  pieces  remain,  and  reinstalling 
the  grille  assemblies  by  locating  the 
fasteners  and  pressing  each  with  a 
quarter-turn.  Accomplishment  of  the 
actions  specified  in  tiie  repair  drawing 
is  intended  to  adequately  address  the 
identified  unsafe  condition.  TCCA 
classified  this  repair  drawing  as 
mandatory  and  issued  Canadian 


airworthiness  directive  CF-2000-25, 
dated  August  28,  2000,  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  Canada. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  Canada  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  (14 
CFR  21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
TCCA  has  kept  the  FAA  informed  of  the 
situation  described  above.  The  FAA  has 
examined  the  findings  of  TCCA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  repair  drawing  described 
previously. 

Cost  Impact 

The  FAA  estimates  that  38 
Bombardier  Model  DHC-8-100,  -200. 
and  -300  series  airplanes  of  U.S. 
registry  would  be  aifected  by  this 
proposed  AD,  that  it  would  take 
approximately  8  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figiires,  the  cost  impact  of  the  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
$18,240,  or  $480  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted.  The  cost 
impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
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the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regidatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  3» 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

S  39.1 3    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Bomt>ardier,  Inc.  (Formerly  de  Havilland, 
Inc.):  Docket  200O-NM-347-AD. 
Applicability:  Model  DHC-8-100,  -200, 
and  -300  series  airplanes,  certificated  in  any 
category,  having  serial  numbers  408,  413,  434 
through  463  inclusive,  465  through  489 
inclusive,  491  through  505  inclusive,  and 
507. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whethei  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 


been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  an  increased  risk  of  spreading 
a  fire,  or  failure  of  the  cabin  to  pressurize 
adequately  if  certain  foam  filters  are 
installed,  accomplish  the  following: 

Removal  of  Foam  Filters 

(a)  Within  4  months  after  the  effective  date 
of  this  AD.  remt)ve  the  foam  filters  from  the 
cabin  ducting  installation  located  below  the 
dado  panels  on  the  left-  and  right-hand  sides 
of  the  airplane  (including  verifying  that  the 
foam  filters  are  installed  behind  the  grille 
assemblies,  inspecting  the  grille  assemblies 
on  both  the  port  and  starboard  sides  and 
along  the  entire  length  of  the  interior  of  the 
airplane,  removing  all  foam  filters  and 
ensuring  that  no  pieces  remain,  and 
reinstalling  the  grille  assemblies  by  locating 
the  fasteners  and  pressing  each  with  a 
quarter-turn),  per  Bombardier  Aerospace 
Repair  Drawing  RD8-21-23,  Issue  2,  dated 
December  16, 1999. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (ACO),  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may.  be 
obtained  from  the  New  York  ACO. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Canadian  airworthiness  directive  CF- 
2000-25,  dated  August  28,  2000. 

Issued  in  Ronton,  Washington,  on  February 
7.  2001. 

Dorenda  D.  Baker, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  01-3677  Filed  2-13-01;  8:45  am] 
■LUNQ  CODE  4eiO-13-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-Niyi-261-AD] 

RIN  2120-AA64 

Alrworttilness  Directives;  Airbus  Model 
A310  and  Model  A300  B4-600,  A300 
B4-600R,  and  A300  F4-600R 
(Collectively  Called  A300-600)  Series 
Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACnON:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  amendment  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Model  A310  and  Model  A300 
B4-600,  A300  B4-6(K«,  and  A300  F4- 
600R  (collectively  called  A300-600) 
series  airplanes.  This  proposal  would 
require  replacement  of  the  ejection  jack 
on  the  ram  air  turbine  (RAT).  This 
action  is  necessary  to  prevent  the 
ejection  jack  on  the  RAT  from  failing 
when  the  RAT  is  deployed  at  high 
airspeeds,  leading  to  a  loss  of  ability  to 
properly  restrain  the  movement  of  the 
RAT,  possibly  resulting  in  damage  to 
the  RAT  itself  and  to  other  airplane 
components.  In  the  event  of  an 
emergency,  failure  of  the  ejection  jack 
on  the  RAT  coiUd  also  result  in  a 
reduction  of  hydraulic  pressure  or 
electrical  power  on  the  airplane.  This 
action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
April  2,  2001. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2000-NM- 
261-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-nprmcomment@faa.gov. 
Comments  sent  via  fax  or  the  Internet 
must  contain  "Docket  No.  2000-NM- 
261-AD"  in  the  subject  line  and  need 
not  be  submitted  in  triplicate. 
Conunents  sent  via  the  Internet  as 
attached  electronic  files  must  be 
formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text 
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The  service  information  referenced  in 
this  AD  may  be  obtained  from  Airbus 
Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., ' 
Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Rodina,  Aerospace  Engineer,  FAA, 
Transport  Airplane  Directorate,  ANM- 
116,  1601  Lind  Ave.,  SW,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-2125;  fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

I  Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commiinications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regidatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NM-261-AD." 
The  postcard  will  be  date  stamped  and 
rettimed  to  the  commenter. 

Availability  of  NPRMs 

I '  Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 


FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2000-NM-261-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Direction  Generale  de  I'Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Airbus 
Model  A310  and  Model  A300  B4-600, 
A300  B4-600R,  and  A300  F4-600R 
(collectively  called  A300-600)  series 
airplanes. 

The  DGAC  advises  that  an  anomaly  of 
the  ejection  jack  of  the  ram  air  turbine 
(RAT)  was  found  in  production.  Follow- 
up  analyses  showed  that  the  nut  at  the 
end  of  the  ejection  jack  piston  rod  has 
insufficient  thread  engagement  to  absorb 
impact  loads  when  the  RAT  is  deployed 
at  high  speed.  This  condition,  if  not 
corrected,  could  lead  to  a  loss  of  ability 
to  properly  restrain  the  movement  of  the 
RAT,  possibly  resulting  in  damage  to 
the  RAT  itself  and  to  other  airplane 
components.  In  the  event  of  an 
emergency,  failure  of  the  ejection  jack 
on  the  RAT  could  also  result  in  a 
reduction  of  hydraulic  pressiu-e  or 
electrical  power  on  the  airplane. 

Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  service  bulletin 
A30O-29-6048,  Revision  01  (for  A300- 
600  series  airplanes)  and  service 
bulletin  A310-29-2086,  Revision  01  (for 
A310  series  airplanes),  both  dated  July 
12,  2000.  These  service  bulletins 
describe  procediu-es  for  replacing  the 
ejection  jack  in  the  RAT  and  testing  the 
modified  RAT.  Replacing  the  ejection 
jack  reduces  impact  loads  by  dampening 
the  deployment  of  the  RAT. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletins  is 
intended  to  adequately  address  the 
identified  unsafe  condition.  The  DGAC 
classified  these  service  bulletins  as 
mandatory  and  issued  French 
jurworthiness  directive  2000-284- 
317(B),  dated  July  12,  2000,  to  assure 
the  continued  airworthiness  of  these 
airplanes  in  France. 

Explanation  of  Secondary  Service 
Information 

The  Airbus  service  bulletins  refer  to 
Hamilton  Sundstrand  Service  Bulletin 
No.  ERPS03/04EJ-29-1  as  an  additional 
source  of  service  information  for 
accomplishment  of  the  modification  of 
the  RAT  and  testing  of  the  modified 
RAT. 


FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.19)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  finrfinga  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  biUletins  described 
previously. 

Cost  Impact 

The  FAA  estimates  that  117  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  6  work  hours  per 
airplane  to  accomplish  the  proposed 
modification,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  There  would 
be  no  charge  for  required  parts.  Based 
on  these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $42,120,  or  $360  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  woidd 
accomplish  those  actions  in  the  futxire  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figiues  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  proposal  would  not 
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have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "signiiicant  regxilatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3)  if 
promulgated,  wiU  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviaticm 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Anthority:  49  U.S.C.  106(g),  40113. 44701. 

139.13    [AiTMfMtod] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Airbus  Industrie:     Docket  200O-NM-261- 
AD. 

Applicability:  Model  A310  and  Model 
A300  B4-600.  A300  B4-600R,  and  A300  F4- 
600R  (collectively  called  A300-600)  series 
airplanes;  certificated  in  any  category,  except 
for  airplanes  on  which  Airbus  Modification 
12259  has  been  embodied. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  per 
paragraph  (c)  of  this  AD.  The  request  should 
include  an  assessment  of  the  efiect  of  the 
modification,  alteration,  or  repair  on  the 
unsafe  condition  addressed  by  this  AD;  and, 
if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include     . 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 


To  prevent  the  ejection  jack  on  the  ram  air 
turbine  (RAT)  fiom  foiling  when  the  RAT  is 
deployed  at  high  airspeeds,  leading  to  a  loss 
of  ability  to  properly  restrain  the  movement 
of  the  RAT.  possibly  resulting  in  damage  to 
the  RAT  itself  and  to  other  airplane 
components  and  in  reduced  hydraulic 
pressure  or  electrical  power,  if  such  feilure 
occurs  during  an  emergency,  accomplish  the 
following: 

Modification 

(a)  Within  34  months  after  the  effective 
date  of  this  AD:  Modify  the  RAT  per  Airbus 
Service  Bulletin  A310-29-2086,  Revision  01 
(for  Model  A310  series  airplanes)  or  A300- 
29-6048.  Revision  01  (for  Model  A300-600 
series  airplanes),  both  dated  July  12.  2000.  as 
applicable. 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  on  any  airplane  an 
ejection  jack,  part  niunber  730820,  unless  it 
has  been  modified  per  paragraph  (a)  of  this 
AD. 

Note  2:  The  Airbus  service  bulletins  refer 
to  Hamilton  Simdstrand  Service  Bulletin  No. 
ERPS03/04EJ-29-1,  as  an  additional  source 
of  service  information  for  accomplishment  of 
the  modification  of  the  RAT  and  testing  of 
the  modified  RAT. 

Altonative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
International  Branch,  ANM-116,  Transport 
Airplane  Directorate.  FAA.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager.  International  Branch,  'ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  per 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  the  airplane  to  a  location 
where  the  requirements  of  this  AD  can  be 
accomplished. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  2000-284- 
317(B).  dated  July  12.  2000. 

Issued  in  Renton.  Washington,  on  February 
7,  2001. 

Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  01-3676  Filed  2-13-01;  8:45  am) 
Btuma  CODE  4ai&-i3-u 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-Niyi-212-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Raytheon 
Model  BAe.125  Series  800A  (C-29A 
and  U-125  Military),  1000A,  and  1000B 
Airplanes;  Hawker  800  (U-125A 
Military)  Airplanes;  and  Hawlter  800XP 
and  1000  Series  Airplanes. 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Supplemental  notice  of 
proposed  ridemaking;  reopening  of 
comment  period. 

SUMMARY:  This  doounent  revises  an 
earlier  proposed  airworthiness  directive 
(AD),  applicable  to  certain  Rajrtheon 
Model  BAe.125.  Hawikar  800  (U-125A 
military)  and  Hawkw  SQQXP  series 
airplanes  that  would  have  required 
removal  of  existing  clamps,  bedding 
tapes,  and  rubber  connecting  sleeves  at 
the  ends  of  the  turbine  air  discharge 
duct  and  the  water  separator,  and 
replacement  of  the  clamps  and  rubber 
connecting  sleeves  with  new,  improved 
components.  This  new  action  revises 
the  proposed  rule  by  adding  airplanes  to 
the  applicability;  and,  for  certain 
airplanes,  adding  a  new  requirement  to 
remove  aluminum  bedding  strips  that 
are  installed  under  the  existing  clamps. 
The  actions  specified  by  this  new 
proposed  AD  are  intended  to  prevent 
the  tiu-bine  air  discharge  duct  or  water 
separator  outlet  duct  from  disconnecting 
from  the  cold  air  unit  turbine  or  from 
the  water  separator,  resulting  in  the  loss 
of  air  supply  to  maintain  adequate  cabin 
pressure.  Loss  of  adequate  cabin 
pressure  at  high  altitude  would  require 
emergency  procedures,  such  as  use  of 
oxygen,  auxiliary  pressurization,  or 
emergency  descent. 
DATES:  Comments  must  be  received  by 
March  12,  2001. 

ADDRESSES:  Submit  conunents  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2000-NM- 
212-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-nprmcommentdfaa.gov.  Comments 
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sent  via  fax  or  the  Internet  must  contain 
"Docket  No.  2000-NM-212-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Raytheon  Aircraft  Company,  Manager, 
Service  Engineering,  Product  Support 
Department  (62),  P.O.  Box  85,  Wichita, 
Kansas  67201-0085.  This  information 
may  be  examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Wichita  Aircraft  Certification 
Office,  1801  Airport  Road,  Room  100, 
Mid-Continent  Airport,  Wichita,  Kansas. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
C.  DeVore,  Aerospace  Engineer,  Systems 
and  Propulsion  Branch,  ACE-116W, 
FAA,  Wichita  Aircraft  Certification 
Office,  1801  Airport  Road.  Room  100, 
Mid-Continent  Airport,  Wichita,  Kansas 
67209;  telephone  (316)  946-4142;  fax 
(316)  946-^407. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 


Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NM-212-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2000-NM-212-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  add  an  airworthiness 
directive  (AD),  applicable  to  certain 
Raytheon  Model  BAe.125,  Hawker  800 
(U-125 A),  and  Hawker  800XP  series 
airplanes,  was  published  as  a  notice  of 
proposed  rulemaking  (NPRM)  in  the 
Federal  Register  on  August  14.  2000  (65 
FR  49523).  That  NPRM  would  have 
required  removal  of  existing  clamps, 
bedding  tapes,  and  rubber  connecting 
sleeves  at  tbe  ends  of  the  turbine  air 
discharge  duct  and  the  water  separator, 
and  replacement  of  the  clamps  and 
rubber  connecting  sleeves  with  new, 
improved  components. 

Actions  Since  Issuance  of  Previous 
Proposal 

Since  the  issuance  of  that  NPRM,  the 
FAA  has  received  reports  indicating  that 
aluminum  bedding  strips  may  inhibit 
proper  torquing  of  the  clamp.  Such 
improper  torquing  of  the  clamp  may 
allow  separation  of  the  turbine  air 
discharge  duct  or  water  separator  outlet 
duct  from  the  cold  air  unit  turbine  or 
from  the  water  separator,  which  could 
result  in  the  loss  of  air  supply  to 
maintain  adequate  cabin  pressure.  Loss 
of  adequate  cabin  pressure  at  high 
altitude  would  require  emergency 
procedures,  such  as  use  of  oxygen, 
auxiliary  pressurization,  or  emergency 
descent 

Issuance  of  a  New  Service  Bulletin 

The  FAA  has  reviewed  and  approved 
Raytheon  Service  Bulletin  SB  21-3414, 
Revision  1,  dated  July  2000,  that 
describes  procediu^s  for  removing 
certain  aliuninum  bedding  strips  on  the 
air  conditioning  duct  sleeves  attached  to 
both  ends  of  the  tiu-bine  air  discharge 
duct  and  at  the  outlet  end  of  the  water 
separator.  That  service  bulletin  also 
specifies  additional  airplane  models  to 
the  effectivity  specified  in  Raytheon 
Service  Bulletin  SB  21-3377,  Revision 


1,  dated  July  2000,  which  was  specified 
as  the  appropriate  service  information 
in  the  original  NPRM. 

Conclusion 

Since  this  change  expands  the  scope 
of  the  originally  proposed  rule,  the  FAA 
has  determined  that  it  is  necessary  to 
reopen  the  comment  period  to  provide 
additional  opportimity  for  public 
comment. 

Cost  Impact 

There  are  approximately  270  Model 
BAe.125  series  800A  (C-29A  and  U-125 
military),  lOOOA,  and  lOOOB  airplanes. 
Hawker  800  (U-125A  military) 
airplanes,  and  Hawker  800XP  and  1000 
series  airplanes  of  the  afiected  design  in 
the  worldwide  fleet. 

The  FAA  estimates  that  154  airplanes 
of  U.S.  registry  would  be  affected  by 
paragraph  (a)  of  this  proposed  AD.  We 
estimate  that  the  actions  required  by 
paragraph  (a)  of  this  AD  would  take 
approximately  8  work  hours  per 
airplane  to  accomplish,  and  tfiat  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $492  per  airplane.  Based 
on  these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $149,688,  or  $972  per 
airplane. 

The  FAA  estimates  that  an  additional 
36  airplanes  of  U.S.  registry  would  be 
affected  by  paragraph  (b)  of  this 
proposed  AD.  We  estimate  that  the 
actions  required  by  paragraph  (b)  of  this 
AD  would  take  approximately  2  hours 
per  airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  There  is  no  cost 
for  required  parts.  Based  on  these 
figures,  the  cost  impact  of  paragraph  (b) 
of  the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $4,320,  or  $120  per 
airplane.  * 

The  cost  impact  figures  discussed 
above  are  based  on  assiimptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted.  The  cost 
impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
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between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
pn  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
AOORESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Propoaed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
^dding  the  following  new  airworthiness 

directive: 

Raytheon  Aircraft  Company:    Docket  20O0- 

NM-212-AD. 

Applicability:  Model  BAe.125  series  800A 
(C-29A  and  U-125  military).  lOOOA,  and 
lOOOB  airplanes.  Hawker  800  (U-125A 
military)  airplanes:  up  to  and  including  serial 
number  258406;  and  Hawker  800XP  series 
airplanes,  up  to  ana  including  serial  number 
258483  and  1000  series  airplanes;  certificated 
in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owmer/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 


the  efiiect  of  the  modification,  alteration,  or 
reptair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  turbine  air  discharge  duct 
or  water  separator  ouUet  duct  from 
disconnecting  bom  the  cold  air  unit  turbine 
or  from  the  water  separator,  resulting  in  the 
loss  of  air  supply  to  maintain  adequate  cabin 
pressure,  accomplish  the  following: 

Replacement 

(a)  For  Model  BAe.125  series  800A  (C-29A 
and  U-125  military)  series  airplanes,  Hawker 
800  (U-125 A  military)  airplanes  up  to  and 
including  serial  number  258406,  and  Hawker 
800XP  series  airplanes  up  to  and  including 
serial  number  258459:  Remove  the  clamps, 
bedding  tapes,  and  rubber  connecting  sleeves 
at  the  ends  of  the  air  turbine  discharge  duct 
and  the  water  separator,  and  replace  the 
clamps  and  rubber  connecting  sleeves  with 
new,  improved  components,  in  accordance 
with  the  Accomplishment  Instructions  of 
Raytheon  Service  Bulletin  SB  21-3377, 
Revision  1 ,  dated  July  2000,  at  the  earliest  of 
the  times  specified  in  paragraphs  (a)(1), 
(a)(2),  and  (a)(3)  of  diis  AD. 

(1)  Prior  to  any  extended  over- water 
operation. 

(2)  Within  the  next  300  hours  time-in- 
service  after  the  effective  date  of  this  AD. 

(3)  Within  the  next  six  months  after  the 
effective  date  of  this  AD. 

Note  2:  An  extended  over-water  operation 
is  defined  in  14  CFR  1.1  as  "  *  *  *  an 
operation  over  water  at  a  horizontal  distance 
of  more  than  50  nautical  miles  from  the 
nearest  shoreline.  *   *   *  " 

(b)  For  Model  Hawker  800XP  series 
airplanes  having  serial  numbers  258460 
through  258483,  Model  BAe.125  series 
lOOOA/lOOOB  airplanes,  and  Hawker  lOOQ 
series  airplanes:  Remove  the  alimiinum 
bedding  strips  from  the  air  conditioning  duct 
sleeves  attached  to  both  ends  of  the  turbine 
air  discharge  duct  and  at  the  ouUet  end  of  the 
water  separator,  in  accordance  with  the 
Accomplishment  Instructions  of  Raytheon 
Service  Bulletin  SB  21-3414.  Revision  1, 
dated  July  2000,  at  the  earliest  of  the  times 
specified  in  paragraphs  (b)(1),  (b)(2),  and 
(b)(3)  of  this  AD. 

(1)  Prior  to  any  extended  over-water 
operation. 

(2)  Within  the  next  300  hours  time-in- 
service  after  the  effective  date  of  this  AD. 

(3)  Within  the  next  six  months  after  the 
effective  date  of  tliis  AD. 

Actions  Accomplished  Previously  and 
Terminating  Actions 

(c)  For  certain  airplanes,  actions  described 
in  the  original  issuance  of  Raytheon  Service 
Bulletin  SB  21-3377,  may  have  been 
accomplished  prior  to  the  effective  date  of 
this  AD.  On  those  airplanes,  those  actions  are 
not  required  to  he  repeated,  as  allowed  by  the 
phrase,  "unless  accomplished  previously." 
However,  any  action  described  in  Raytheon 
Service  Bulletin  SB  21-3377,  Revision  1, 
dated  July  2000,  or  Raytheon  Service  Bulletin 
SB  21-3414,  Revision  1,  dated  July  2000,  that 


has  not  been  accomplished  on  those 
airplanes  must  be  accomplished  in 
accordance  with  this  AD.  Accomplishment  of 
the  actions  specified  in  both  Raytheon 
Service  Bulletin  SB  21-3377,  Revision  1, 
dated  Jidy  2000,  and  Raytheon  Service 
Bulletin  SB  21-3414.  Revision  1,  dated  July 
2000,  is  considered  to  l>e  terminating  action 
for  the  requirements  of  this  AD. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Wichita 
Aircraft  Certification  Office  (AGO),  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  than 
send  it  to  the  Manager,  Wichita  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Wichita  ACO. 

Special  Flight  PermitB 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Ronton,  Washington,  on  February 
7,  2001. 

Donald  L.  Riggin, 

Acting  Manager,,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  01-3675  Filed  2-13-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Dodwt  No.  2000-NM-45-AD] 
RIN  2120-AA64 

Airworthiness  Directives;  Bomtiardier 
Model  DHC-8-102,  -103,  -106,  -201, 
-202,  -301,  -311,  -314,  and  -315  Series 
Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACnON:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  dociunent  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Bombardier  Model  DHC-«-102,  -103, 
-106,  -201,  -202,  -301,  -311,-314,  and 
-315  series  airplanes.  This  proposal 
would  require  revising  the  Bombardier 
maintenance  program  to  incorporate 
repetitive  inspections  to  detect  fatigue 
cracking  in  certain  structures;  and 
corrective  actions,  if  necessary.  This 
proposal  is  prompted  by  issuance  of 
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mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  ensure  that  fatigue  cracking 
of  certain  principal  structural  elements 
is  detected  and  corrected;  such  fetigue 
cracking  could  adversely  affect  the 
structural  integrity  of  these  airplanes. 
DATES:  Conunents  must  be  received  by 
March  16,  2001. 

ADDRESSES:  Submif  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2000-NM- 
45-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-nprmcomment@faa.gov. 
Comments  sent  via  fax  or  the  Internet 
must  contain  "Docket  No.  2000-NM- 
45-AD"  in  the  subject  line  and  need  not 
be  submitted  in  triplicate.  Comments 
sent  via  the  Internet  as  attached 
electronic  files  must  be  formatted  in 
Microsoft  Word  97  for  Windows  or 
ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Bombardier,  Inc.,  Bombardier  Regional 
Aircraft  Division,  123  Garratt  Boulevard, 
Downsview,  Ontario  M3K  1Y5,  Canada. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA, 
New  York  Aircraft  Certification  Office, 
10  Fifth  Street,  Third  Floor,  Valley 
Stream,  New  York. 
FOR  FURTHER  INFORMATION  CONTACT: 
Serge  Napoleon,  Aerospace  Engineer, 
ANE-171,  FAA,  New  York  Aircraft 
Certification  Office,  10  Fifth  Street, 
Third  Floor,  Valley  Stream,  New  York 
11581;  telephone  (516)  256-7512;  fax 
(516) 568-2716. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  conmients,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 


in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  foUowii^ 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  eacb  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket: 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conunents 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NM-45-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2000-NM-45-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

Transport  Canada  Civil  Aviation 
(TCCA),  which  is  the  airworthiness 
authority  for  Canada,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
all  Model  DHC-8-102,  -103,  -106, 
-201,-202,  -301,  -311,  -314,  and  -315 
series  airplanes.  TCCA  advises  that 
fatigue  cracks  have  been  found  in  the 
outer  closing  angles  at  both  fi-ont  and 
rear  spar  locations  on  the  airplane 
fuselage.  The  closing  angles  consist  of 
three  segments  (left,  center,  and  right), 
which  are  part  of  the  structure  that 
connects  the  fuselage  to  the  wing  front 
and  rear  spar  webs  located  in  the  wing/ 
fuselage  interface  area.  Reports  received 
by  the  FAA  indicate  that  cracks  were 
detected  in  the  closing  angles  on  a 
number  of  in-service  Model  DHC-8-102 
and  -103  series  airplanes.  Investigation 
revealed  that  those  cracks  were 
generated  by  metal  fatigue  due  to  cyclic 
loading  on  the  wing.  Cracking  of  any 
closing  angles  identified  as  principal 


structural  elements  (PSE's)  could 
adversely  affect  the  structural  integrity 
of  the  airplanes. 

Explanation  of  Relevant  Service 
Information 

The  manufacturer  has  issued  de 
Havilland  Temporary  Revisions  (TR's) 
to  the  DHC-6  Maintenance  Program 
Manuals,  as  listed  in  Table  1  of  this  AD. 
The  TR  documents  include  inspection 
procedures  of  the  Airworthiness 
Limitations  List,  Structural  Inspection 
Program  Task  No.  5310/31A,  which 
specify  threshold  and  repetitive 
inspections.  Those  dociunents  are  to  be 
incorporated  into  the  DHC-8 
Maintenance  Program  Manuals  to  revise 
the  Bombardier  maintenance  program. 

TCCA  has  approved  the  TR 
dociunents  and  has  issued  Canadian 
airworthiness  directive  CF-2000-07, 
dated  March  3,  2000,  to  assiu«  the 
continued  airworthiness  of  these 
airplanes  in  Canada.  The  Canadian 
airworthiness  document  includes 
procediu«s  for  revising  the  Bombardier 
maintenance  program  and  detecting  and 
correcting  fatigue  cracking  in  the  wing/ 
fuselage  PSE  closing  angles. 

Accomplishment  of  the  actions 
specified  in  these  documents  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  Canada  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  TCCA  has 
kept  the  FAA  iniformed  of  the  situation 
described  above.  The  FAA  has 
determined  that  the  DHC-8 
Maintenance  Program  Manuals, 
Airworthiness  Limitations  List  (AWL), 
must  be  revised  by  incorporating  the 
threshold  and  repetitive  inspection 
intervals  of  the  AWL,  Structural 
Inspection  Program  Task  No.  5310/31A, 
specified  by  the  TR  documents,  into  the 
Bombardier  maintenance  program.  The 
FAA  has  examined  the  findings  of  the 
TCCA,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
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States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  TR  documents  and  in  this 
proposed  AD,  except  as  discussed 
below. 

Difierence  Between  Proposed  Rule  and 
Canadian  Airworthiness  Directive 

Operators  should  note  that  the 
previously  referenced  Canadian 
airworthiness  directive  specifies 
contacting  the  manufacturer  for  the 
disposition  of  any  cracking  found  in  any 
closing  angle  identified  as  a  principal 
structilral  element.  However,  this 
proposal  would  require  the  repair  of  any 
such  cracking  or  replacement  of  the 
closing  angles  per  a  method  approved 
by  the  FAA. 

DifiEerence  Between  TR  Document,  and 
Canadian  Airworthiness  Directive  and 
Proposed  Rule 

Operators  should  note  that  TR  AWL- 
71,  dated  September  3,  1999,  lists  Model 
DHC-^101  series  airplanes  in  the  table 
of  the  Structural  Inspection  Program 
included  in  that  TR.  However,  that 
airplane  model  is  not  cited  in  the 
Canadian  airworthiness  directive  or  in 
the  applicability  of  the  proposed  rule.  In 
addition,  the  manu&ctiuer  has  informed 
the  FAA  that  Model  DHC-8-101  no 
longer  exists,  as  it  was  converted  into 
Model  DHC-8-102  in  1986. 

Cost  Impact 

The  FAA  estimates  that  195  Model 
DHC-»-102.  -103,  -106,  -201,  -202, 
-301,  -311,  -314,  and  -315  series 
airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

It  would  take  approximately  1  work 
hour  per  airplane  to  revise  the 
BomlMrdier  maintenance  program,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $11,700,  or  $60  per 
airplane. 

ft  would  take  approximately  5  work 
hours  per  airplane  to  accomplish  the 
structural  inspections,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 


estimated  to  be  $58,500,  or  $300  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  futiire  if 
this  AD  were  not  adopted.  The  cost 
impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actuaUy  required  by  the  AD. 
These- figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
woidd  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  nde"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promidgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  nimiber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

Tlie  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 


Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Bqmbardier,  Inc.  (Formerly  de  Havilland, 
Inc.):  Docket  2000-NM-45-AD. 

Applicability:  Model  DHC-8-102,  -103, 
-106,  -201,  -202,  -301,  -311,  -314,  and  -315 
series  airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  Include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  continued  structural  integrity  of 
these  airplanes,  accomplish  the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  accomplish  the  actions  required 
by  either  paragraph  (a)(1)  or  (a)(2)  of  this  AD, 
as  applicable. 

Maintenance  Program  Revisions 

(1)  Revise  the  Bombardier  maintenance 
program  by  incorporating  the  threshold  and 
repetitive  inspection  intervals  specified  in 
the  Temporary  Revisions  (TR's)  to  the  DHC- 
8  Maintenance  P'rogram  Manuals, 
Airworthiness  Limitations  List  (AWL), 
Structural  Inspection  Program  Task  No. 
5310/31A,  into  the  Bombardier  maintenance 
program.  The  TR's  for  specific  airplane 
models  are  listed  in  Table  1,  as  follows: 


Table  1.— List  of  Temporary  Revisions 

Bombardier  models 

TR  number 

Date 

DHC-8-102,  -103,  and  -106  series  airplanes  

DHC-8-102,  -103,  -106,  -201,  -202,  -301,  -311,  -314, 

and  -315  series  airplanes. 
DHC-8-301,  -311.  -314.  and  -315  series  airplanes  

TR  AWL-71 
TR  AWL  2-15 

TR  AWL  3-78 

September  3.  1999. 
September  3.  1999. 

November  19,  1999. 

!  2:  When  the  TR  documents  listed  in 
Table  1  in  paragraph  (a)(1)  of  this  AD  are 


incorporated  into  the  general  revisions  of  the 
DHC-8  Maintenance  Program  Manual,  you 


may  insert  the  general  revisions  into  the 
Bombardier  maintenance  program,  provided 
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t  lat  the  information  contained  in  the  general 
levisions  is  identical  to  that  specified  in  the 
TR  documents. 


Structural  Inspections 

(2)  For  airplanes  having  closing  angles  that 
are  identified  as  principal  structural 
elements:  Do  the  inspections  specified  by  the 
applicable  TR  listed  in  Table  1  of  paragraph 
(b)  of  this  AD.  Thereafter,  repeat  the 
inspection  at  intervals  not  to  exceed  10,000 
Sight  cycles  at  the  time  specified  in 
paragraph  (a)(2)(i),  (a)(2)(ii).  or  (a)(2)(iii)  of 
this  AD.  as  applicable. 

(i)  For  airplanes  that  have  accumulated  less 
than  8.000  flight  cycles  as  of  the  effective 
date  of  this  AD:  Do  the  threshold  inspection 
prior  to  the  accomplishment  of  10.000  flight 
cycles,  or  within  2.000  flight  cycles  after  the 
affective  date  of  ttris  AD.  whichever  occurs 
later. 

(ii)  For  airplanes  that  have  accumulated 
8.000  flight  cycles  or  more  as  of  the  effective 
date  of  this  AD:  Do  the  threshold  inspection 
within  2.000  flight  cycles  after  the  effective 
date  of  this  AD. 

(iii)  For  airplanes  on  which  a  40.000  flight 
cycle  inspection  specified  by  the  applicable 
TR  listed  in  Table  1  of  paragraph  (a)  of  this 
AD  has  been  done,  no  cracks  have  been 
found,  and/or  the  closing  angles  have  been 
replaced:  Start  the  10.000  flight  cycle 
repetitive  inspection  at  the  time  specified  by 
either  paragraph  (a)(2)(iii)(A)  or  (a)(2)(iii)(BJ 
of  this  AD,  as  applicable. 

(A)  From  the  date  at  which  the  40,000 
flight  cycle  inspection  was  done. 

(B)  From  the  date  the  closing  angles  were 
replaced. 

Corrective  Actions 

(b)  If  any  crack  is  detected  during  any 
structural  inspection  required  by  paragraph 
(a)(2)  of  this  AD.  before  further  flight,  repair 
any  such  cracking  or  replace  the  closing 
angles  per  a  method  approved  by  the 
Manager.  New  York  Aircraft  Certification 
Office  (ACO).  FAA,  or  the  Transport  Canada 
Civil  Aviation  (or  its  delegated  agent).  For  a 
repair  or  replacement  method  to  be  approved 
by  the  Manager,  New  York  ACO,  as  required 
by  this  paragraph,  the  Manager's  approval 
letter  must  specifically  reference  this  AD. 

(c)  Except  as  provided  by  paragraph  (d)  of 
this  AD:  Aiter  the  actions  specified  in 
paragraphs  (a)  and  (b)  of  this  AD  have  been 
accomplished,  no  alternative  inspections  or 
inspection  intervals  may  be  approved  for  the 
structural  elements  specified  by  the 
documents  listed  in  Table  1  of  paragraph 
(a)(1)  of  this  AD. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
'Adjustment  of  the  compliance  time  that 

provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  New  York 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 

ew  York  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  ACO. 


Ii 


If 


Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  he  accomplished. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Canadian  airworthiness  directive  CF- 
2000-07.  dated  March  3,  2000. 

Issued  in  Renton.  Washington,  on  February 
7.  2001. 

Dorenda  0.  Baker, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  01-3674  Filed  2-13-01;  8:45  am] 

BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-SW-38-AD] 

RIN  212&-AA64 

Airworttiiness  Directh^es;  Marattion 
Power  Technologies  Company 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes 
adopting  a  new  airworthiness  directive 
(AD)  for  certain  nickel  cadmium 
batteries  produced  by  Marathon  Power 
Technologies  Company  (Marathon).  The 
AD  would  require  visually  inspecting 
screws  installed  on  Marathon  batteries 
and  replacing  certain  imairworthy 
screws.  This  proposal  is  prompted  by  an 
explosion  of  a  G.E./Saft  battery  due  to 
failure  of  an  imairworthy  screw.  Certain 
Marathon  batteries  are  a  similar  design 
and  could  have  the  same  unairworthy 
screws.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent  an 
explosion  of  a  battery,  structural 
damage,  and  subsequent  loss  of  power 
to  the  electrical  systems. 
DATES:  Comments  must  be  received  on 
or  before  April  16,  2001. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Coimsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  2000-SW- 
38:-AD,  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth,  Texas  76137.  You  may 
also  send  comments  electronically  to 
the  Rules  Docket  at  the  following 
address:  9-asw-adcomments@faa.gov. 
Conunents  may  be  inspected  at  the 
Office  of  the  Regional  Coimsel  between 


9  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Aaron  Cornelius,  Aviation  Safety 
Engineer,  FAA,  Special  Certification 
Office,  Fort  Worth,  TX  76193-0190; 
telephone  (817)  222-4637,  fax  (817) 
222-5785. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  document  may  be  changed  in 
light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  conunents 
submitted  will  be  available  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  sununarizing  each 
FAA-public  contact  concerned  with  the 
substance  of  this  proposal  will  be  filed 
in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
comments  submitted  in  response  to  this 
proposal  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  2000-SW- 
38-AD."  The  postcard  will  be  date 
stamped  and  returned  to  the 
commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Office  of  the  Regional  Counsel, 
Southwest  Region,  Attention:  Rules 
Docket  No.  2000-SW-38-AD,  2601 
Meacham  Blvd.,  Room  663,  Fort  Worth, 
Texas  76137. 

Discussion 

This  document  proposes  adopting  a 
new  AD  for  certain  nickel  cadmium 
batteries  produced  by  Marathon.  The 
AD  would  require  inspecting  any 
affected  battery  to  verify  that  each  #10- 
32  socket  head  cap  screw  (screw)  is  part 
number  (P/N)  10488-020  with  two  rows 
of  straight  knurls,  which  is  the  correct 
screw  hardware.  This  AD  also  requires, 
before  further  flight,  replacing  any 
screw  found  with  only  one  knurl  or  no 
knurl  with  a  screw,  P/N  10488-020. 
with  two  knurls.  This  proposal  is 
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prompted  by  an  explosion  of  a  G.E./Saft 
battery  during  routine  maintenance  on  a 
McDonnell  Douglas  DC-9  aircraft. 
Marathon  battery.  P/N  27183-001.  is 
similar  to  the  GE/Saft  battery  that 
exploded.  A  battery  cell  screw  head 
broke  off  causing  an  electrical  short 
circuit  between  the  internal  battery  cell 
positive  and  negative  posts.  This 
resulted  in  a  rapid  discharge  of  energy, 
heat,  and  gases.  Investigation  revealed 
unapproved  screws  were  installed,  and 
maintenance  procedures  did  not  comply 
with  the  manufacturer's 
recommendations.  Metallurgical  tests 
cited  chloride  as  a  factor  in  causing  the 
heads  of  the  failed  screws  to  shear  and 
the  eventual  explosion  of  the  battery. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  an  explosion 
of  a  battery,  structural  damage,  and 
subsequent  loss  of  power  to  the 
electrical  systems. 

We  have  identified  an  imsafe 
condition  that  is  likely  to  exist  or 
develop  on  other  aircraft  with  Marathon 
batteries  installed  that  are  similar  in 
design  to  the  GE/Saft  battery  that 
exploded.  Both  are  designed  with 
similar  #10-32  screws,  P/N  10488-020. 
The  proposed  AD  would  require 
visually  inspecting  each  #10-32  screw 
in  certain  Marathon  batteries  within  12 
months  or  the  next  scheduled  battery 
maintenance  and,  before  further  flight. 


replacing  any  unairworthy  screw  with 
an  airworthy  screw,  P/N  10488-020. 

The  FAA  estimates  that  1814  aircraft 
would  be  affected  by  this  proposed  AD, 
that  it  would  take  approximately  2  work 
hours  to  replace  any  unairworthy 
screws  with  airworthy  screws  for  each 
battery,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  cost  approximately  $100  per 
battery  if  all  screws  were  replaced. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators. is  estimated  to  be  $399,080. 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 

Table  1 


regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

Marathon  Power  Technologies  Company: 

Docket  No.  200O-SW-33-AD. 
Applicability:  Marathon  Power 
Technologies  Company  (Marathon)  nickel 
cadmium  batteries,  installed  in  but  not 
limited  to  the  aircraft  models  shown  in  Table 
1,  certificated  in  any  category: 


Marathon  P/N 


317ia-002  . 
27515-002  . 
30703-002  . 
29365-010  . 
30450-001  . 
30135-001  . 
30135-002  . 
30554-010  . 
32007-001  . 
32703-001  . 
31871-001  . 
26069-001  . 
29986-001  . 
31918-001  . 
29094-002 
31392-002  . 
30250-001  . 
29486-001  . 
29094-001    . 

29360-002  . 

29206-001  . 

28974-001  . 

29341-001  . 

29017-002  . 

30839-001  . 

30695-001  . 

30896-001    . 
30695-002  . 


Battery  type 


TOA-1742 

0T0A-21H-1 

TMA-5-200 

CA-1700 

OA-170A 

SP-1700 

SP-1700L 

SP-170A 

SP-170AL 

TMA-5-20 

TSP-1722 

KCA-727 

TCA-7 

TSP-1760L 

BTCA-5-20 

TSP-940 

BTCA-9-20A 

ATCA-21H 

BTOA-5 

BTMA-5-20 

OA-91-20 

OA-9-20 

0A-20H-20 

TCA-5-20-1 

OA-139 

TOA-1753 

TCA-1754 
TOA-1753 


Airframe  manufacturer 

Aerospatiale 

Agusta 

Agusta 

Bell  Helicopter  Textron,  Inc.  (BHTI) 

BHTI  : 

BHTI  

BHTI  

BHTI 

BHTI 

BHTI  

BHTI  

Boeing 

Boeing 

Bombardier/Canadair 

British  Aerospace  (Jetstream)  

British  Aerospace  (Raytheon  Corporate  Jets  Ltd) 

British  Aerospace  (Jetstream)  

Cessna  

DeHavllland  (Boeing  Canada)  

Embraer  

Fairchild  (Swearingen) 

Fairchild  (Sweanngen)  

Fokker  

Learjet 

McOixinell  Douglas 

McDonnell  Douglas  (Hughes) 

McDonnell  Douglas  (Hugtws) 

McDonnell  Douglas  (Hughes) 


Model  aircraft 


ATR  42,  72  Series 

119  Koala 

412/212 

206A.  B.  L 

206L-1,  L-3 

206A.  B,  L 

206A.  B,  L 

206L-1,  L-3 

2061-1,2061-2 

204B,  205A.  205A-1.  212,  222,  222B.  222U.  412 

222,  222B 

727  Series 

234 

OL60O-2B19 

3101,3201 

146  Series  100A.  200A 

3101,3201 

441 

DHC-6-1,   -100,   200,   300,   DHO-7-1,   -100,   -101, 

-102,  -103 
EMB  110P1,  110P2 

SA26AT,  SA226T,  SA226AT,  SA226T(B),  SA226TC 
SA26AT,  SA226T,  SA226AT,  SA226T(B),  SA226TC 
F27  Series 
24,  25,  35 
DC-9  Series 
369D,  H,  HM,  HE,  serial  number  (S/N)  001  thm  1308, 

369HS  S/N  781 S  thm  874S 
369HS  S/N  001 S  thru  780S 
369D.  H,  HM,  HE.  S/N  001  thm  1308,  369HS  S/N 

781Sthm874S 
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T/Cble  1— Continued 


Marathon  P/N 


Battery  type 


Airfranrie  manufacturer 

McDonnell  Douglas  (Hughes) 

McDonnell  Douglas  (Hugties) 

Piaggio  

StK>rt  Brothers 

Sikorsky  

Sikorsky  

Sikorsky  

McDonnell  Douglas 


Model  aircraft 


30900-001  .. 

30949-001  .. 

30703-001  .. 

29248-001  .. 

29487-002  .. 

29490-001  .. 

31202-001  .. 

27183-001  .. 


TSP-1754 
TSP-1755 

TMA-5-20 
KTCA-21H- 

20 
CA-176 
CA-376 
SP-276 
OA-13 


369HS  S/N  001 S  thm  780S 

369D  S/N  1309  &  Sub.,  E  S/N  125  &  Sub.,  F  S/N  55  & 

sub.,  FF  S/N  55  &  Sub. 
P-166DL3,  P-166 
SD3-30 

S76A  Series 
S76A  Series 
S76B  Senes 
DC-9,  MQ-80 


Note  1:  This  AD  applies  to  each  aircraft 
identified  in  the  preceding  applicability 
provision  that  incorporates  one  or  more  of 
the  affected  baUeries,  regardless  of  whether  it 
has  been  otherwise  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  aircraft  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (b) 


of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  sliouid  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  within  12  months  or 
the  next  scheduled  battery  maintenance, 
whichever  occurs  first. 

To  prevent  an  explosion  of  the  battery, 
structural  damage,  and  subsequent  loss  of 


power  to  the  electrical  systems,  accomplish 
the  following: 

(a)  Visually  inspect  each  #10-32  screw  in 
the  battery  at  the  terminals  to  verify  that  each 
screw  has  two  (2)  rows  of  straight  knurls  (see 
Figure  1).  If  a  screw  is  found  with  only  one 
knurl  or  no  knurl  (see  Figure  1),  before 
further  fUght,  fully  discharge  the  baUery, 
remove  the  unairworthy  screw  and  replace  it 
with  an  airworthy  screw,  P/N  10488-020. 


TWO    -> 
KNURLS 


L 


OWE-. 

KNURL 


V — " 

AIRWORTHY 


J 


UNAIRWORTHY 


J 


(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Special 
Certification  Office,  Rotorcraft  Directorate, 
FAA.  Operators  shall  submit  their  requests 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Special 
Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Special  Certification 
Office. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  14  CFR  21.197  and 
21.199  to  operate  the  aircraft  to  a  location 
where  the  requirements  of  this  AD  can  be 
accomplished. 


Figure  1 


Issued  in  Fort  Worth,  Texas,  on  February 
2,  2001. 
Eric  Bries, 

Acting  Manager,  Rotorcraft  Directorate, 

Aircraft  Certification  Service. 

(FR  Doc.  01-3673  Filed  2-13-01;  8:45  am] 
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ACTION:  Supplemental  notice  of 
proposed  rulemaking;  reopening  of 
comment  period. 

SUMMARY:  This  document  revises  an 
earlier  proposed  airworthiness  directive 
(AD),  applicable  to  certain  McDonnell 
Douglas  Model  DC-9,  DC-9-80,  and  C- 
9  (mihtary)  series  airplanes;  Model  MD- 
88  airplanes;  and  Model  MD-90 
airplanes  that  would  have  required, 
among  other  actions,  a  visual  check  to 
determine  the  part  and  serial  numbers 
of  the  upper  lock  link  assembly  of  the 
nose  landing  gear  (NLG);  repetitive 
inspections  of  certain  upper  lock  link 
assemblies  to  detect  fatigue  cracking; 
and  replacement  of  the  upper  lock  link 
assembly  with  an  assembly  made  from 
aluminiun  forging  material,  if  necessary. 
Such  replacement  would  constitute 
terminating  action  for  the  requirements 
of  this  AD.  That  proposal  was  prompted 
by  a  report  indicating  that  an  NLG 
upper  lock  link  fractured  prior  to 
landing  and  jammed  against  the  NLG 
shock  strut,  restricting  the  NLG  from 
fully  extending.  This  new  action  revises, 
among  other  actions,  a  list  of  suspect 
parts;  delays  accomplishment  of  a 
certain  replacement;  and  revises  the 
initial  compliance  time.  The  actions 
specified  by  this  new  proposed  AD  are 
intended  to  address  the  identified 
unsafe  condition. 

DATES:  Comments  must  be  received  by 
March  12,  2001. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  97-NM- 
298-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-nprmcomment@faa.gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
"Docket  No.  97-NM-298-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  frtim 
Boeing  Commercial  Aircraft  Group; 
Long  Beach  Division.  3855  Lakewood 
Boulevard,  Long  Beach,  California 
90846,  Attention:  Technical 
Publications  Business  Administration, 
Dept.  C1-L51  (2-60).  This  information 
may  be  examined  at  the  FAA,  Transport 
Airplane  Directorate.  1601  Lind 


Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Brent  Bandley,  Aerospace  Engineer, 
Airframe  Branch,  AN\1-120L,  FAA,  Los 
Angeles  Aircraft  Certification  Office, 
3960  Paramount  Boulevard,  Lakewood, 
California  90712-4137;  telephone  (562) 
627-5237;  fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION: 

Coiiiiii«it8  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argimients  as 
they  may  desire.  Communications  shall 
identify  the  Rides  Docket  niunber  and 
be  submitted  in  triplicate  to  the  address 
specffied  above.  All  commimiciations 
received  on  or  before  the  closing  date 
for  conmients,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule. 

The  proposals  contained  in  this  notice 
may  be  changed  in  light  of  the 
comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  [e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Nimiber  97-NM-98-AD."  The 
postcard  will  be  date  stamped  and 
retiimed  to  the  commenter. 

AvailabUity  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 


97-NM-298-AD,  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  add  an  airworthiness 
directive  (AD),  applicable  to  certain 
McDonnell  Douglas  Model  DC-9,  DC-9- 
80,  and  C-9  (military)  series  airplanes. 
Model  MD-88  airplanes,  and  Model 
MD-90  airplanes,  was  published  as  a 
notice  of  proposed  rulemaking  (NPRM) 
in  the  Federal  Register  on  October  14, 
1999  (64  FR  55644).  That  NPRM  would 
have  required,  among  other  actions,  a 
visual  check  to  determine  the  part  and 
serial  numbers  of  the  upper  lock  link 
assembly  of  the  nose  landing  gear 
(NLG);  repetitive  inspections  of  certain 
upper  lock  link  assemblies  to  detect 
fatigue  cracking;  and  replacement  of  the 
upper  lock  link  assembly  with  an 
assembly  made  from  aluminum  forging 
material,  if  necessary.  Such  replacement 
would  have  constituted  terminating 
action  for  the  requirements  of  this  AD. 
That  NPRM  was  prompted  by  a  report 
indicating  that,  due  to  fatigue  cracking, 
a  NLG  upper  lock  link  fi^ctiu^d  prior  to 
landing  and  januned  against  the  NLG 
shock  strut,  restricting  the  NLG  from 
fully  extending.  That  condition,  if  not 
corrected,  could  result  in  injury  to 
passengers  and  ffight  crew,  and  damage 
to  the  airplane. 

Actions  Since  Issuance  of  Previous 
Proposal 

Due  consideration  has  been  given  to 
the  comments  received  in  response  to 
the  NPRM. 

Support  for  Proposed  AO 

One  commenter  supports  the 
proposed  AD. 

Requests  To  Revise  Compliance  Time 

Two  commenters  request  that  the 
compliance  time  of  paragraph  (a)  of  the 
proposed  AD  be  revised  to  eliminate  the 
words  "5,000  landings  since  the  last 
inspection  in  accordance  with 
paragraph  (a)  of  AD  97-02-10, 
[amendment  39-9895  (62  FR  3781, 
January  27, 1997)]  whichever  occiu^ 
first."  The  commenters  state  that 
paragraph  (a)  of  AD  97-02-10  requires 
classification  of  the  subject  links  as 
exempt  or  non-exempt.  According  to  AD 
97-02-10,  no  further  action  is  required 
if  an  airplane  has  an  exempt  link.  One 
commenter  also  states  that  the  proposed 
AD  would  require  re-inspection  of  all 
NLG  links  regardless  of  classification 
findings  in  AD  97-02-10.  As  the 
compliance  time  is  currently  written  in 
the  proposed  AD,  the  commenters  state 
that  their  airplanes  could  exceed  the 
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5,000-landing  requirement  for 
previously  classified  "exempt"  links. 
The  commenters  also  state  that  the 
proposed  compliance  time  could 
severely  limit  the  timefr-ame  to  inspect 
non-exempt  links  approaching  the 
S.OOO-landing  repetitive  inspection 
interval  required  by  paragraph  (c)(1)  of 
AD  97-02-10. 

Based  on  the  commenters'  statements 
and  after  reviewing  the  wording  of  the 
compliance  time  of  paragraph  (a)  of  the 
proposed  AD,  the  FAA  finds  that 
clarification  is  necessary.  As  indicated 
in  the  preamble  of  the  proposed  AD, 
unlike  in  Boeing  Alert  Service  Bulletins 
MD90-32A019  and  DC9-32A298,  there 
are  no  lock  link  assemblies  specified  as 
"exempt"  or  "non-exempt"  in  this 
proposed  AD.  Instead,  a  one-time 
inspection  is  required  to  determine 
whether  the  upper  lock  link  assembly  is 
from  an  "affected  lot,"  as  specified  in 
Boeing  Service  Bulletin  MD9O-32-033 
orDC9-32-315. 

In  addition,  we  find  that  operators 
that  are  currently  accomplishing  the 
S.OOO-landing  repetitive  inspection 
required  by  paragraph  (c)(1)  of  AD  97- 
02-10  may  have  already  exceeded  or  be 
near  the  threshold  specified  in 
paragraph  (a)  of  the  proposed  AD  [i.e., 
5,000  landings  since  the  last  inspection 
accomplished  in  accordance  with 
paragraph  (c)(1)  of  AD  97-02-10). 
Therefore,  we  have  determined  that  a 
90-day  grace  period  is  necessary  to 
preclude  those  airplanes  from  being 
grounded  unnecessarily.  In  developing 
an  appropriate  complieuice  time  for  this 
action  for  the  subject  airplanes,  we 
considered  not  only  the  manufactiu-er's 
recommendation,  but  the  degree  of 
urgency  associated  with  addressing  the 
subject  unsafe  condition,  the  average 
utilization  of  the  affected  fleet,  and  the 
time  necessary  to  perform  the 
inspections  (one  hour).  In  light  of  all  of 
these  factors,  we  find  a  90-day  grace 
period  for  initiating  the  proposed 
actions  to  be  warranted,  in  diat  it 
represents  an  appropriate  interval  of 
time  allowable  for  affected  airplanes  to 
continue  to  operate  without 
compromising  safety. 

Therefore,  for  airplanes  on  which  the 
inspection  required  by  paragraph  (c)(1) 
of  AD  97-02-10  has  been  accomplished, 
the  proposed  actions  required  by 
paragraph  (a)  of  this  AD  must  be 
accomplished  prior  to  acciunulation  of 
5,000  landings  since  the  last  inspection 
accomplished  in  accordance  with 
paragraph  (c)(1)  of  AD  97-02-10.  or 
within  90  days  after  the  effective  date  of 
this  AD,  whichever  occurs  later.  For 
airplanes  on  which  the  inspection 
required  by  paragraph  (c)(1)  of  AD  97- 
02-10  has  NOT  been  accomplished,  the 


proposed  actions  required  by  paragraph 
(a)  of  the  AD  must  be  accomplished 
within  2,500  landings  on  the  NLG  after 
the  effective  date  of  this  AD.  We  have 
revised  paragraph  (a)  of  the 
supplemental  NPRM  accordingly. 

Request  to  Clarify  the  Requirements  of 
Paragraph  (c)(2)(iii)  of  the  Proposed  AD 

One  commenter  questions  whether 
the  FAA's  intent  in  paragraph  (c)(2)(iii) 
of  the  proposed  AD  was  to  require  both 
a  high  frequency  eddy  current  (HFEC) 
inspection  "and"  Type  1  fluorescent 
penetrant  inspection  or  to  require  either 
one  of  those  inspections.  The 
commenter  notes  that  the  service 
bulletins  referenced  in  the  proposed  AD 
reconunend  performing  either  an  HFEC 
"or"  a  Type  1  fluorescent  inspection, 
and  that  AD  97-02-10  requires 
accomplishment  of  either  inspection. 

The  FAA's  intent  was  that  paragraph 
(c)(2)(iii)  of  the  proposed  AD  require 
either  a  HFEC  inspection  OR  a  Type  1 
"  fluorescent  penetrant  inspection.  We 
have  revised  paragraph  (c)(2)(iii)  of  the 
supplemental  NPRM  accordingly. 

Request  to  Delay  Accomplishment  of 
the  Replacement 

One  commenter,  the  airplane 
manufacturer,  requests  that  the  FAA 
revise  paragraph  (c)(2)(iii)(A)  of  the 
proposed  AD  to  require  a  second 
inspection  and,  within  2,500  landings 
following  accomplishment  of  the  second 
inspection,  replacement  of  the  lock  link 
specified  in  that  paragraph.  The 
commenter  states  that  this  second 
inspection  and  eventual  replacement 
were  identified  in  the  referenced  service 
bulletins.  The  commenter  also  states 
that  the  5,000-landing  delay  of  the 
replacement  is  necessary  because  there 
may  be  a  parts-availability  problem. 

The  FAA  agrees.  Our  intent  was  to 
follow  the  procedures  recommended  in 
the  referenced  service  bulletins  for  these 
actions.  We  have  revised  paragraph  (d) 
of  the  supplemental  NPRM  [paragraph 
(c)(2)(iii)(A)  of  the  original  NPRM] 
accordingly. 

Explanation  of  New  Service 
Information 

Since  issuance  of  the  NPRM,  the  FAA 
has  reviewed  and  approved  Revision  01 
of  Boeing  (McDonnell  Douglas)  Service 
Bulletins  DC9-32-315  and  MD90-32- 
033,  both  dated  October  24,  2000.  The 
effectivity  listing  of  Revision  01  of  the 
services  bulletins  has  been  revised  to 
remove  certain  manufacturer's  fuselage 
numbers  from  the  effectivity  listing  and 
to  add  certain  others.  Revision  01  of 
these  service  bulletins  also  has  been 
revised  to: 


1.  Update  the  list  of  affected  serial 
nimibers  of  the  NLG  upper  lock  link  that 
are  identifed  as  hand  forging  material; 

2.  Redefine  the  type  of  etching 
method  to  be  used  when  marking 
certain  parts;  and 

3.  Clarify  that,  imder  a  certain 
condition,  the  upper  lock  link  must  be 
reidentified  with  a  "black"  paint  stripe. 

In  addition,  the  revised  service 
bulletins  clarify  the  wording 
"aluminum  forging"  as  die  forged 
aluminum  to  differentiate  from  hand 
forged  aluminum  and  provide  a  method 
to  identify  materials  made  frtim  a 
specific  process.  We  have  revised  the 
supplemental  NPRM  accordingly  to 
reference  Revision  01  of  the  subject 
service  bulletins  as  an  appropriate 
source  of  service  information. 

Operators  should  note  that  Revision 

01  of  Boeing  Service  Bulletin  DC9-32- 
315  misidentifies  the  date  of  the  original 
issue  as  June  21, 1999.  The  correct  date 
is  March  11, 1999.  Boeing  is  planning  to 
correct  this  error  in  the  next  revision  of 
the  service  bulletin. 

Explanation  of  Change  to  the 
Applicability 

Because  the  effectivity  listing  in  these 
revised  service  bulletins  described 
above  reflects  the  most  ciurent 
composition  of  operators  and  airplanes 
affected  by  this  AD,  the  FAA  has  revised 
the  applicability  statement  of  the 
supplemental  NPRM  to  reference  these 
revised  service  bulletins. 

Explanation  of  Change  of  Type  of 
Inspection 

The  FAA  finds  that  it  is  not  necessary 
to  perform  a  "detailed  visual" 
inspection  to  to  determine  a  certain 
serial  number  of  the  lock  link  in 
paragraph  (b)  of  the  proposed  AD. 

We  have  deleted  the  reference  to 
"detailed  visual"  throughout  the 
supplemental  NPRM  and  deleted  NOTE 

2  (definition  of  a  detailed  visual 
inspection). 

Conclusion 

Since  these  changes  expand  the  scope 
of  the  originally  proposed  rule,  the  FAA 
has  determined  that  it  is  necessary  to 
reopen  the  comment  period  to  provide 
additional  opportunity  for  public 
comment. 

Cost  Impact 

There  are  approximately  2,100  Model 
DC-9,  DC-9-80,  and  C-9  (military) 
series  airplanes;  Model  MD-88 
airplanes;  and  Model  MD-90  airplanes 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  1,400 
airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 
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It  woiild  take  approximately  1  work 
hoiu*  per  airplane  to  accomplish  the 
proposed  inspections  of  the  NLG  upper 
lock  link,  at  an  average  labor  rate  of  $60 
per  work  houi.  Based  on  these  figures, 
the  cost  impact  of  this  inspection 
proposed  by  this  AD  on  U.S.  operators 
is  estimated  to  be  $84,000,  or  $60  per 
airplane. 

It  would  take  approximately  4  work 
hoiu^  per  airplane  to  accomplish  each 
proposed  replacement  of  the  NLG  upper 
lock  link,  at  an  average  labor  rate  of  $60 
per  work  hour.  Required  parts  would 
cost  approximately  $5,803  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  each  replacement  proposed  by  this 
AD  on  U.S.  operators  is  estimated  to  be 
$8,460,200,  or  $6,043  per  airplane. 

The  cost  impact  figiu^s  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted.  The  cost 
impact  figiu«s  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 


would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  ProcedxuBs  (44 
FR  11034,  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rides  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CpR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

f  39.1 3    [AfiMiHtod] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9895  (62  FR 
3781,  January  27,  1997),  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

Table  1. 


McDonnell  Douglas:  Docket  g7-NM-298- 
AD.  Supersedes  AD  97-02-10. 
Amendment  39-9895. 

Applicability:  Model  DC-9.  DC-9-80,  and 
C-9  (military)  series  airplanes;  Model  MD-88 
airplanes;  and  Model  NQ)-90  airplanes:  as 
listed  in  Boeing  Service  Bulletins  DC9-32- 
315,  and  MD90-32-033.  both  Revision  01. 
dated  October  24.  2000;  certiflcated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (0(1)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  upper  lock  link  assembly  of 
the  nose  landing  gear  (NLG)  from  fracturing 
due  to  fatigue  cracking,  and  the  NLG 
consequently  failing  to  extend  fully,  which 
could  result  in  Injury  to  passengers  and  flight 
crew,  and  damage  to  the  airplane, 
accomplish  the  following: 

Removing  and  Retaining  Upper  Lock  Link 

(a)  Remove  and  retain  the  upper  lock  link, 
part  number  (P/N)  3914464,  and  attaching 
parts;  and  do  the  inspections  required  by 
paragraphs  (b)  and  (c)  of  this  AD.  per  the 
applicable  Boeing  (McDonnell  Douglas] 
service  bulletin  listed  in  Table  1  of  this  AD. 
The  actions  required  by  this  paragraph  shall 
be  done  at  the  applicable  time  specified  in 
paragraph  (a)(1)  or  (a)(2)  of  this  AD.  Table  1 
is  as  follows: 


Sefvioe  bulletin 


Revision  level 


Date 

March  11.  1999  

October  24,  2000  ... 

March  11.  1999  

October  24.  2000  ... 


Model 


DC9-32-315 


MD9O-32-033 


Original  or  Revision  01 


Original  or  Revision  01 


DC-9.  DC-9-80.  and  C-9  (mili- 
tary) series  airplanes;  and  MD- 
88  airplanes. 

MD-90  airplanes. 


(ll'For  airplanes  on  which  the  inspection 
required  by  paragraph  (c)(1)  of  AD  97-02-10 
has  been  done:  Do  the  actions  before  5.000 
landings  since  the  last  inspection  done  per 
paragraph  (c)(1)  of  AD  97-02-10,  or  within 
90  days  after  the  effective  date  of  this  AD, 
whichever  occurs  later. 

(2)  For  airplanes  on  which  the  inspection 
required  by  paragraph  (c)(1)  of  AD  97-02-10 
has  NOT  been  done:  Do  the  actions  within 
2,500  landings  on  the  NLG  after  the  effective 
date  of  this  AD. 


Inspection 

(b)  Do  a  one-time  inspection  of  the  NLG 
upper  lock  link  assembly  per  Revision  01  of 
the  applicable  service  bulletin  listed  in  Table 
1  of  this  AD  to  determine  whether  the  serial 
number  of  the  lock  link  is  identified  in  the 
affected  lot  specified  in  Condition  1  of  the 
Accomplishment  Instructions  of  Revision  01 
of  the  applicable  Boeing  (McDonnell 
Douglas)  service  bulletin  listed  in  Table  1  of 
this  AD. 


Condition  1  (Hand  Forging  Serial  Number) 

(1)  If  the  serial  number  of  the  upper  lock 
link  is  not  from  the  affected  lot  specified  in 
Revision  01  of  the  applicable  service  bulletin 
(Condition  1),  before  further  flight,  do  the 
etch  inspection  required  by  paragraph  (c)  of 
this  AD. 

(2)  If  the  serial  nimiber  of  the  upper  lock 
link  is  from  the  affected  lot  specified  in  the 
Revision  01  of  the  applicable  service  bulletin 
(Condition  1),  before  further  flight,  replace 
the  lock  link  with  a  new  upper  lock  Unk,  P/ 
N  3914464-507;  a  reidentified  upper  lock 
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ink  by  adding  an  "F"  to  the  part  number, 
ising  an  electro  chemical  deep  etch  method; 
)ra  new  upper  lock  link  assembly,  P/N 
5965065-507;  all  made  from  die  forged 
aluminum  material;  per  the  applicable 
service  bulletin.  Accomplishment  of  the 
replacement  constitutes  terminating  action 
for  the  requirements  of  this  AD. 

Etch  Inspection 

(c)  Perform  a  one-time  etch  inspection  of 
the  NLG  upper  lock  link  to  determine 
whether  the  lock  link  is  made  from  die  forged 
aluminum  material  (Condition  2),  or  from 
plate  or  bar  material  (Condition  3);  per  the 
applicable  Boeing  (McDoimell  Douglas] 
service  bulletin  listed  in  Table  1  of  this  AD. 

Condition  2  (Die  Forged  Aluminum 
Material) 

(1)  If  the  upper  lock  link  is  made  from  die 
forged  aluminum  material,  before  further 
Oight,  restore  the  finish  and  reidentify  the 
lock  link  by  adding  an  "F"  to  the  part 
Qumber,  using  an  electro  chemical  deep  etch 
method,  per  the  applicable  service  bulletin. 
Identification  of  the  lock  link  as  being  made 
from  die  forged  aluminum  material 
constitutes  terminating  action  for  the 
requirements  of  this  AD. 

Condition  3  (Plate  or  Bar  Material) 

(2)  If  the  NLG  upper  lock  link  is  made  from 
plate  or  bar  material,  before  further  flight,  do 
either  Condition  3,  Option  1 ,  as  specified  by 
paragraph  (c)(2)(i)  of  this  AD.  or  Condition  3. 
Option  2,  as  specified  by  paragraphs  (c)(2)(ii) 
and(c)(2)(iii)ofthisAD. 

Condition  3,  Option  1 

(i)  Permanently  remove  any  discrepant 
upper  lock  link  and  replace  with  a  new 
upper  lock  link,  P/N  3914464-507;  a 
reidentified  upper  lock  link  by  adding  an  "F" 
to  the  part  number,  using  an  electro  chemical 
deep  etch  method;  or  a  new  upper  lock  link 
assembly,  P/N  5965065-507;  all  made  from 
die  forged  aluminum  material;  per  the 
applicable  service  bulletin.  Accomplishment 
of  the  replacement  constitutes  terminating 
action  for  the  requirements  of  this  AD. 

Condition  3,  Option  2 

(ii)  Restore  the  link  finish  and  reidentify 
the  upper  lock  link  by  adding  a  black  paint 
stripe  adjacent  to  the  part  number,  indicating 
that  the  part  is  not  made  from  die  forged 
aluminum  material,  per  the  applicable 
service  bulletin. 

(iii)  Do  a  high  frequency  eddy  current 
(HFEC)  or  Type  I  fluorescent  penetrant 
inspection  of  the  upper  lock  link  assembly, 
P/N  3914464 — (any  configuration],  to  detect 
cracking  of  the  assembly;  per  McDonnell 
Douglas  Alert  Service  Bulletin  IX;9-32A298, 
Revision  02  (for  Model  DC-9.  DC-9-aO,  and 
C-9  (military]  series  airplanes;  and  Model 
MD-88  airplanes],  or  Alert  Service  Bulletin 
MD90-32A019.  Revision  02  (for  Model  MD- 
90  airplanes),  both  dated  October  29, 1997; 
as  applicable. 

Actions  Following  the  Inspection  Required 
by  Paragraph  (c)(2)(iii) 

(d)  If  no  crack  is  detected  during  the  HFEC 
or  Type  I  fluorescent  penetrant  inspection 
required  by  paragraph  (c)(2)(iii)  of  this  AD, 


within  2.500  landings  on  the  NLG  since 
accomplishment  of  the  Inspection  performed 
per  paragraph  (c)(2)(iii]  of  this  AD.  as 
applicable,  do  that  inspection  a  second  time. 
If  no  crack  is  detected  during  this  second 
inspection,  within  2,500  landings  after 
accomplishment  of  the  second  inspection, 
replace  the  upper  lock  link  with  a  new  upper 
lock  link,  P/N  3914464-507;  a  reidentified 
upper  lock  link  by  adding  an  "F"  to  the  part 
number,  using  an  electro  chemical  deep  etch 
method;  or  a  new  upper  lock  link  assembly, 
P/N  5965065-507;  all  made  &t)m  die  forged 
aluminum  material;  per  the  applicable 
Boeing  (McDonnell  Douglas]  service  bulletin 
listed  in  Table  1  of  this  AD.  Accomplishment 
of  the  replacement  action  constitutes 
terminating  action  for  the  requirements  of 
this  AD. 

(e)  If  any  crack  is  detected  during  the  HFEC 
or  Type  I  fluorescent  penetrant  inspection 
required  by  paragraph  (c](2)(iii)  or  (d)  of  this 
AD,  before  further  flight,  replace  the 
discrepant  NLG  upper  lock  link  with  a  new 
upper  lock  link,  P/N  3914464-507;  a 
reidentified  upper  lock  link  by  adding  an  "F" 
to  the  part  number,  using  an  electro  chemical 
deep  etch  method:  or  a  new  upper  lock  link 
assembly,  P/N  5965065-507;  all  made  frt)m 
die  forged  aliuninum  material;  per  the 
applicable  Boeing  (McDonnell  Douglas) 
service  bulletin  listed  in  Table  1  of  this  AD. 
Accomplishment  of  the  replacement 
constitutes  terminating  action  for  the 
requirements  of  this  AD. 

Alternative  Methods  of  Compliance 

(f)(1)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Los  Angeles  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  AGO. 

(2)  Alternative  methods  of  compliance, 
approved  previously  in  accordance  with  AD 
97-02-10,  amendment  39-9895.  are 
approved  as  alternative  methods  of 
compliance  with  paragraph  (f)(1)  of  this  AD. 

Special  Flight  Permits 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on  February 
8.  2001. 

Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircmft  Certification  Service. 
[FR  Doc.  01-3700  Filed  2-13-01;  8:45  ami 

BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parts  1, 31  and  301 
[REG-1 071 86-00] 
RIN  1545-AYSO 

Electronic  Payee  Statements 

agency:  hitemal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

by  cross  reference  to  temporary 

regulations  and  notice  of  public  hearing. 

summary:  The  IRS  is  proposing 
regulations  under  sections  6041  and 
6051  relating  to  the  voluntary  electronic 
furnishing  of  payee  statements  oil  Forms 
W-2.  The  proposed  regulations  also 
provide  rules  imder  section  6050S 
relating  to  the  volimtary  electronic 
furnishing  of  statements  to  individuals 
for  whom  Forms  1098-T.  "Tuition 
Payments  Statement."  and  Forms  1098- 
E,  "Student  Loan  Interest  Statement," 
are  filed.  The  proposed  regulations  will 
affect  persons  required  by  the  foregoing 
Internal  Revenue  Code  sections  to 
furnish  these  statements  (furnishers) 
who  wish  to  furnish  these  statements 
electronically.  The  proposed  regulations 
will  also  affect  individuab.  principally 
employees,  students,  and  borrowers 
(recipients),  who  consent  to  receive 
these  statements  electronically.  The  text 
of  temporary  regulations  published  in 
the  Rules  and  Regulations  section  of  this 
issue  of  the  Federal  Register  serves  as 
the  text  of  these  proposed  regulations. 
These  proposed  regulations  do  not  affect 
the  requirement  to  file  copy  A  of  Forms 
W-2  with  the  Social  Secxuity 
Administration  or  the  requirement  to 
file  Forms  1098-T  or  Forms  1098-^ 
with  the  IRS. 

DATES:  Written  or  electronic  comments 
and  requests  to  speak  (with  outlines  of 
oral  comments)  at  a  public  hearing 
scheduled  for  June  4,  2001,  at  10  a.m. 
must  be  submitted  by  May  14,  2001. 
ADDRESSES:  Send  submissions  to: 
CC:M&SP:RU  (REG-1 07 186-00),  room 
5226,  Internal  Revenue  Service,  FOB 
7604,  Ben  Franklin  Station,  Washington. 
DC  20044.  Submissions  may  be  hand 
delivered  Monday  through  Friday 
between  the  hours  of  8  a.m.  and  5  p.m. 
to:  CC.M&SP:RU  (REG-107186-00). 
Coiu-ier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue, 
NW.,  Washington,  DC.  Alternatively, 
taxpayers  may  submit  comments 
electronically  via  the  Internet  by 
selecting  the  "Tax  Regulations"  option 
on  the  IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IFIS  Internet 
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site  at  http://www.irs.gov/tax_regs/ 
regslist.html.  The  public  hearing  will  be 
held  in  the  IRS  Auditorium,  Seventh 
Floor,  Internal  Revenue  Service 
Building,  1111  Constitution  Avenue, 
NW.,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations,  Laiu^  C. 
Nash  (202)  622-4910;  concerning 
submission  of  comments,  the  hearing, 
and/or  to  be  placed  on  the  building 
access  list  to  attend  the  hearing,  Sonya 
Cruse  (202)  622-7180  (not  toll-free 
nimibers). 

SUPPtfMENTARY  INFORMATION: 
Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(d)).  Comments  on  the 
collection  of  information  should  be  sent 
to  the  Office  of  Management  and 
Budget.  Attn:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regvdatory  Affairs, 
Washington,  DC  20503,  with  copies  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer, 
W:CAR:MP:FP:S:0,  Washington,  DC 
20224.  Comments  on  the  collection  of 
information  should  be  received  by  April 
16,  2001.  Comments  are  specifically 
requested  concerning: 

Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Internal  Revenue  Service,  including 
whether  the  information  will  have 
practical  utility; 

The  acciiracy  of  the  estimated  burden 
associated  with  the  proposed  collection 
of  information  (see  below); 

How  the  quality,  utility,  and  clarity  of 
the  information  to  be  collected  may  be 
enhanced; 

How  the  burden  of  complying  with 
the  proposed  collection  of  information 
may  be  minimized,  including  through 
the  application  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

Estimates  of  capital  or  start-up  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  services  to  provide 
information. 

The  collections  of  information  in 
these  proposed  regulations  are  in 
§§1.6041-2(a)(5),  1.6050S-l(a), 
1.6050S-2(a),  and  31.6051-1(1).  These 
temporary  regulations  state  that 
furnishers  may  provide  the  written 
statements  required  by  sections  6041(d), 
6050S(d),  and  6051  in  an  electronic 
format  in  lieu  of  a  paper  format.  In 


addition,  the  proposed  regulations 
provide  furnishers  with  a  method  to 
furnish  a  statement  in  connection  with 
a  Form  1098-T  or  Form  1098-E  under 
section  6050S(d),  or  a  Form  W-2  under 
section  6041(d)  or  6051,  electronically 
using  website  technology.  In  general,  a 
furnisher  may  furnish  tibe  statement 
electronically  using  the  method 
described  in  the  proposed  regulations  if 
the  recipient  consents  to  receive  the 
statement  electronically,  and  if  the 
furnisher  makes  certain  disclosures  to 
the  recipient,  annually  notifies  the 
recipient  that  the  statement  is  available 
on  a  website,  and  provides  access  to  the 
statement  on  that  website  for  a 
prescribed  period  of  time.  This 
collection  of  information  is  required 
only  for  persons  who  wish  to  furnish 
the  statements  electronically  using  the 
method  described  in  the  proposed 
regulations.  The  likely  respondents  are 
businesses,  other  for-profit  institutions, 
and  eligible  educational  institutions. 

Estimated  total  annual  reporting/ 
recordkeeping  burden:  2,844,950  hours. 

Estimated  average  annual  burden 
hours  per  response:  6  minutes. 

Estimated  number  of  responses: 
28,449,495. 

Estimated  annual  frequency  of 
responses:  Once. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  the  collection  of  information 
displays  a  valid  0MB  control  number 
assigned  by  the  Office  of  Management 
and  Budget. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

Temporary  regulations  in  the  Rules 
and  Regulations  section  of  this  issue  of 
the  Federal  Register  amend  the 
Regulations  on  Income  Taxes  (26  CFR 
part  1)  relating  to  sections  6041  and 
6050S(d),  the  Regulations  on 
Emplojrment  Taxes  and  Collection  of 
Income  Tax  at  Source  (26  CFR  part  31) 
relating  to  section  6051,  and  the 
Regulations  on  Procedure  and 
Administration  (26  CFR  part  301) 
relating  to  section  6724.  The  text  of 
those  temporary  regulations  also  serves 
as  the  text  of  these  proposed 
regulations.  The  preamble  to  the 
temporary  regulations  explains  the 
regidations. 


Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
has  also  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  Chapter  5)  does  not  apply 
to  these  regulations.  An  initial 
regulatory  flexibility  analysis  has  been 
prepared  for  this  notice  of  proposed 
rulemaking  imder  5  U.S.C.  603  and  is 
set  forth  under  the  heading  "Initial 
Regulatory  Flexibility  Act  Analysis"  in 
this  preamble.  Pursuant  to  section 
7805(f),  this  notice  of  propo.sed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  cnmment 
on  its  impact  on  smfall  business. 

Initial  Regulatory  Flexibility  Act 
Analysis 

This  initial  analysis  is  required  under 
the  Regulatory  Flexibility  Act.  (5  U.S.C. 
chapter  6).  The  collection  of  information 
contained  in  §§  1.6041-2(a)(5),  1.6050S- 
1(a),  1.6050S-2(a),  and  31.6051-l(i)  is 
required  if  a  furnisher  implements  the 
method  described  in  the  proposed 
regulations  to  furnish  statements 
electronically: 

The  types  of  small  entities  to  which 
the  proposed  regulations  may  apply  are 
small  eligible  educational  institutions 
(such  as  colleges  and  universities), 
certain  payees  of  interest  on  qualified 
education  loans,  and  small  employers.  It 
is  estimated  that  furnishers  will  seek 
consents  bom  approximately  28,449,495 
individuals  to  receive  these  statements 
electronically.  There  are  no  known 
Federal  rules  that  duplicate,  overlap,  or 
conflict  with  these  proposed 
regulations.  The  regulations  proposed 
are  considered  to  have  the  least 
economic  effect  on  small  entities  of  all 
alternatives  considered. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
electronic  or  written  comments  (a 
signed  original  and  eight  (8)  copies)  that 
are  submitted  timely  to  the  IRS.  The  IRS 
and  Treasiuy  Department  request 
comments  on  the  clarity  of  the  proposed 
rules  and  how  they  can  be  made  easier 
to  understand.  All  comments  will  be 
available  for  public  inspection  and 
copying. 

A  public  hearing  has  been  scheduled 
for  Jime  4,  2001,  beginning  at  10  a.m., 
in  the  IRS  Auditorium  of  the  Internal 
Revenue  Building,  1111  Constitution 
Avenue,  NW.,  Washington,  DC.  Due  to 
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building  security  procedures,  visitors 
must  enter  at  the  10th  Street  entrance, 
located  between  Constitution  and 
Pennsylvania  Avenues,  NW.  In 
addition,  all  visitors  must  present  photo 
identification  to  enter  the  building. 
Because  of  access  restrictions,  visitors 
will  not  be  admitted  beyond  the 
unmediate  entrance  area  more  than  15 
minutes  before  the  hearing  starts.  For 
information  about  having  your  name 
placed  on  the  building  access  list  to 
attend  the  hearing,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 

preamble.  

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing.  Persons  who  wish 
to  present  oral  comments  at  the  hearing 
must  submit  written  comments  and  an 
outline  of  the  topics  to  be  discussed  and 
the  time  to  be  devoted  to  each  topic 
(signed  original  and  eight  (8)  copies)  by 
May  14,  2001.  A  period  often  minutes 
will  be  allotted  to  each  person  for 
making  comments.  An  agenda  showing 
the  scheduling  of  speakers  will  be 
prepared  after  the  deadline  for  receiving 
outlines  has  passed.  Copies  of  the 
agenda  will  be  available  free  of  charge 
at  the  hearing. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Eric  Lucas, 
formerly  of  3ie  Office  of  Associate  Chief 
Cojmsel  (Procedure  and 
Administration).  However,  other 
personnel  frtim  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects 

26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  31 

Employment  taxes.  Income  taxes. 
Penalties,  Pensions,  Railroad  retirement, 
'Reporting  and  recordkeeping 
requirements,  Social  security, 
Unemplojmient  compensation. 

26  CFR  Part  301 

■    Employment  taxes.  Estate  taxes. 
Excise  taxes,  Gift  taxes.  Income  taxes. 
Penalties,  Reporting  and  recordkeeping 
requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  1,  31,  and 
301  are  proposed  to  be  amended  as 
follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  entries 


in  numerical  order  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  * 

Section  1.6041-2  also  issued  under  26 
U.S.C.  6041(d).  •   *   * 

Section  1.6050S-1  also  issued  under  26 
U.S.C.  6050S(g). 

Section  1.6050S-2  also  issued  under  26 
U.S.C.  6050S(g).  *   *   * 

Par.  2.  Section  1.6041-2  is  amended 
by  adding  a  new  paragraph  (a)(5)  to  read 
as  follows: 

§  1 .6041-2    Return  of  information  as  to 
payments  to  employees. 

(a)  *  *   * 

(5)  [The  text  of  proposed  paragraph 
(a)(5)  is  the  same  as  the  text  of  §  1.6041- 
2T(a)(5)  published  elsewhere  in  this 
issue  of  the  Federal  Register]. 
***** 

Par,  3.  Sections  1.6050S-1  and 
1.6050S-2  are  added  to  read  as  follows: 

§  1 .6050S-1    Information  reporting  for 
payments  and  reimbursements  or  refunds 
of  qualified  tuition  and  related  expenses. 

[The  text  of  these  proposed 
regulations  is  the  same  as  the  text  of 
§  1.6050S-1T  pubhshed  elsewhere  in 
this  issue  of  the  Federal  Register). 

§  1 .6050S-2    Information  reporting  for 
payments  of  Interest  on  qualified  education 
loaite. 

[The  text  of  these  proposed 
regulations  is  the  same  as  the  text  of 
§  1.6050S-2T  published  elsewhere  in 
this  issue  of  the  Federal  Register). 

PART  31— EMPLOYMENT  TAXES  AND 
COLLECTION  OF  INCOME  TAX  AT 
SOURCE 

Par.  4.  The  authority  citation  for  part 
31  continues  to  read  in  part  as  follows: 

Authority:  26  U.S.C.  7805  *   *   * 

Par.  5.  Section  31.6051-1  is  amended 
by: 

1 .  Redesignating  paragraph  (i)  as 
paragraph  (j). 

2.  Adding  a  new  paragraph  (i). 
The  addition  reads  as  follows: 

§  31 .6051-1    Statements  for  employees. 

***** 

(i)  [The  text  of  proposed  paragraph  (i) 
is  the  same  as  the  text  of  §  31.6051-lT(j) 
published  elsewhere  in  this  issue  of  the 
Federal  Register). 


PART  301— PROCEDURE  AND 
ADMINISTRATION 

Par.  6.  The  authority  citation  for  part 
301  continues  to  read  in  part  as  follows: 

Authority:  26  U.S.C.  7805  *   *  * 


Par.  7.  Section  301.6724-1  is 
amended  by  adding  a  new  paragraph 
(d)(3)  to  read  as  follows: 

§  301 .6724-1     Reasonable  cause. 

*        *     ^  *        *        * 

(d)*  *'* 

(3)  [The  text  of  proposed  paragraph 
(d)(3)  is  the  same  as  the  text  of 
§  301.6724-lT(d)(3)  pubhshed 
elsewhere  in  this  issue  of  the  Federal 
Register). 
***** 

Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 
(FR  Doc.  01-1293  Filed  2-13-01;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
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[REG-101520-S7] 
RIN  1545-AV01 

Return  of  Property  in  Certain  Cases 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUI/IMARY:  This  document  contains 
proposed  regiilations  relating  to  the 
rettuTi  of  property  in  certain  cases.  The 
proposed  regulations  reflect  changes 
made  to  section  6343  of  the  Internal 
Revenue  Code  of  1986  by  the  Taxpayer 
Bill  of  Rights  2.  The  proposed 
regulations  also  reflect  certain  changes 
affecting  levies  enacted  by  the  Internal 
Revenue  Service  Restructuring  and 
Reform  Act  of  1998.  The  proposed 
regulations  affect  taxpayers  seeking  the 
return  of  property  fit)m  the  IRS. 
DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
May  15,  2001. 

ADDRESSES:  Send  submissions  to: 
CC:M&SP:RU  (REG-101520-97),  room 
5226,  Internal  Revenue  Service,  POB 
7604,  Ben  Franklin  Station,  Washington. 
DC  20044.  In  the  alternative, 
submissions  may  be  hand  delivered  to: 
CC:M&S:RU  (REG-l 01 520-97),  room 
5226,  Internal  Revenue  Service,  1111 
Constitution  Avenue  NW.,  Washington, 
DC.  Taxpayers  may  also  submit 
comments  electronically  via  the  Internet 
by  selecting  the  "Tax  Regs"  option  on 
the  IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at  http://www.irs.gov/prod/ 

tax regs/regslist.ttml. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  B.  Connelly,  (202)  622-3630  (not 
a  toll-free  niunber). 
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SUPPLEMENTARY  INFORMATION: 
Background 

This  document  contains  proposed 
amendments  to  the  Procedure  and 
Administration  Regulations  (26  CFR 
part  301)  relating  to  the  return  of 
property  imder  section  6343  of  the 
Internal  Revenue  Code  (Code).  Section 
501(b)  of  the  Taxpayer  Bill  of  Rights  2 
(TBOR2).  Public  Law  104-168  (110  Stat. 
1452),  amended  section  6343  to 
authorize  the  IRS  to  return  property  in 
certain  cases  and,  to  the  extent  possible, 
but  without  payment  of  interest,  return 
the  taxpayer  to  the  same  position  as  if 
the  levy  had  not  been  issued.  These 
proposed  regulations  reflect  the 
amendments  made  by  section  501(b)  of 
TBOR2. 

These  proposed  regiUations  also 
reflect  modifications  made  by  the 
Internal  Revenue  Service  Restructuring 
and  Reform  Act  (RRA  1998),  Public  Law 
105-206  (112  Stat.  685),  which  added 
new  sections  6331(i)  andtj)  of  the  Code, 
prohibiting  the  issuance  of  levies  during 
the  pendency  of  proceedings  for  refund 
of  divisible  taxes  or  prior  to  completion 
of  an  investigation  of  the  status  of 
property  (effective  for  unpaid  tax 
attributable  to  tax  periods  beginning 
after  December  31,  1998).  RRA  1998  also 
added  section  6331(k),  prohibiting 
levies  during  the  period  an  offer-in- 
compromise  is  pending  or  an 
installment  agreement  is  pending  or  in 
effect  (effective  for  offers-in-compromise 
pending  on  or  made  after  December  31, 
1999,  and  for  installment  agreements 
submitted  after  July  22, 1998).  In 
addition,  the  RRA  1998  added  section 
6330,  which  provides  in  certain 
circumstances  for  notice  and  an 
opportiinity  for  a  hearing  prior  to  the 
imposition  of  a  levy. 

Explanation  of  Provisions 

Section  6343(b)  provides  for  the 
return  of  levied  upon  property, 
including  levied  upon  money  and 
money  received  from  the  sale  of  levied 
upon  property,  if  the  property  was 
wrongfully  levied  upon.  Section  501(b) 
of  TB0R2  enacted  section  6343(d)  of  the 
Code  authorizing  the  IRS  to  return 
levied  upon  property  to  the  taxpayer  in 
certain  other  prescribed  circimistances. 
Property  retiuned  under  new  section 
6343(d)  will  be  retiuned  in  accordance 
with  section  6343(b)  of  the  Code  as  if 
the  property  had  been  wrongfully  levied 
upon,  except  that  no  interest  will  be 
allowed.  The  provision  is  designed  to 
permit  the  IRS,  to  the  extent  possible,  to 
restore  the  taxpayer  to  a  pre-levy 
position.  These  proposed  regidations 
provide  guidance  on  the  circumstances 
under  which  levied  upon  property  will 


be  returned  by  the  IRS  and  the  manner 
in  which  a  request  for  retiim  of  property 
must  be  made. 

The  proposed  regulations  apply  to  the 
return  of  (1)  levied  upon  money  that  has 
been  applied  toward  the  taxpayer's 
liability,  (2)  money  received  from  the 
sale  of  levied  upon  property  under 
section  6335  of  the  Code,  and  (3)  levied 
upon  property  that  the  United  States  has 
purchased  in  a  sale  under  section  6335 
of  the  Code.  This  property  may  be 
returned  if  one  of  the  conditions 
enumerated  in  paragraph  (c)  of  the 
proposed  regulations  exists. 

Tne  regulations  also  clarify  that,  other 
than  as  provided  in  §  301.6343-l(b)  and 
paragraph  (d)  of  this  section,  the  IRS,  in 
its  discretion,  may  return  levied  upon 
property  in  its  possession  pending  sale. 
The  return  of  levied  upon  property  in 
the  IRS's  possession  pending  sale  is  not 
limited  by  these  proposed  regulations. 
The  IRS  has  the  authority  to  determine 
what  property  of  the  taxpayer  to  levy. 
As  part  of  that  authority,  the  ERS  may 
release  a  levy  and  return  levied  upon 
property  in  its  possession  pending  sale. 

Under  paragraph  (c)  of  the  proposed 
regulations,  the  Conmiissioner  may 
retiim  levied  upon  property  if  one  of  the 
following  conditions  exist:  (1)  the  levy 
was  prematiue  or  otherwise  not  in 
accordance  with  the  administrative 
procedures  of  the  IRS;  (2)  the  taxpayer 
has  entered  into  an  agreement  under 
section  6159  of  the  Code  to  satisfy  the 
liability  for  which  the  levy  was  imposed 
by  means  of  installment  payments, 
unless  the  agreement  provides 
otherwise;  (3)  the  return  of  property  will 
facilitate  collection  of  the  tax  liability; 
or  (4)  the  retiun  of  property  is  in  the 
best  interest  of  the  taxpayer,  as 
determined  by  the  National  Taxpayer 
Advocate,  and  in  the  best  interest  of  the 
United  States,  as  determined  by  the 
Commissioner. 

Section  6343(d)(2)(D)  authorizes  the 
return  of  property  if  it  is  in  the  best 
interests  of  both  the  United  States  and 
the  taxpayer.  Therefore,  two  distinct 
determinations  must  be  made  before  the 
Commissioner  may  return  property 
based  on  these  grounds.  Under  the 
proposed  regulations  the  Commissioner 
(or  his  delegate)  will  determine  whether 
the  return  of  property  is  in  the  best 
interest  of  the  United  States.  The 
National  Taxpayer  Advocate  (or  his 
delegate)  generally  will  determine 
whether  the  return  of  property  is  in  the 
best  interest  of  the  taxpayer;  however,  a 
finding  by  the  Commissioner  (or  his 
delegate)  that  the  return  of  property  is 
in  the  best  interest  of  the  taxpayer,  as 
well  as  the  United  States,  will  be 
sufficient  to  support  the  return  of 
property.  Only  the  National  Taxpayer 


Advocate  (or  his  delegate)  is  authorized 
to  determined  that  the  retiun  of 
property  is  not  in  the  taxpayer's  best 
interest. 

Additionally,  the  proposed 
regulations  provide  that  it  is  in  the  best 
interests  of  the  United  States  and  the 
taxpayer  to  release  levies  made  in 
violation  of  the  law.  Any  property 
received  pursuant  to  a  levy  made  in 
violation  of  the  law  will  be  returned 
unless  the  taxpayer  gives  permission  to 
the  IRS  to  keep  the  property.  For 
example,  section  6331(k)(2)  of  the 
Internal  Revenue  Code  of  1986  prohibits 
levies  during  the  period  an  offer  to  enter 
into  an  installment  agreement  is 
pending  (and  for  a  30-day  period  after 
rejection  of  the  offer  or  while  a  timely 
appeal  from  the  rejection  of  an  offer  to 
enter  into  an  installment  agreement  is 
pending)  and  during  the  period  an 
installment  agreement  is  in  effect.  If 
property  has  been  received  by  the  IRS 
as  the  residt  of  a  levy  that  is  prohibited 
under  section  6331  (k)(2),  the  IRS  will 
return  the  property  to  the  taxpayer 
pursuant  to  section  6343(d)(2)(D).  ft 
may,  however,  be  advantageous  for  a 
taxpayer  in  some  circumstances  to  allow 
the  IRS  to  keep  the  levied  upon  property 
and  apply  the  proceeds  of  that  levy  to 
the  taxpayer's  outstanding  tax  liabilities. 
These  proposed  regulations  allow  the 
taxpayer  to  give  permission  to  the  IRS 
to  retain  the  levied  upon  property  and 
apply  the  proceeds  of  that  levy  to  the 
taxpayer's  outstanding  tax  liabilities. 
Absent  taxpayer  consent,  the  IRS  is 
required  to  return  the  levied  upon 
property  (or  the  proceeds  if  the  property 
had  been  sold)  to  the  taxpayer. 

Ptirsuant  to  the  requirement  of  section 
6343(d)  that  property  to  be  returned 
under  this  provision  be  treated  as  if  it 
were  wrongfully  levied  upon,  the 
proposed  regulations  also  provide  that  if 
the  United  States  piu-chases  property,  it 
will  be  treated  as  having  received  an 
amount  of  money  equal  to  the  minimum 
price  determined  by  the  Commissioner 
before  the  sale. 

Property  other  than  money  may  be 
retiuned  at  any  time.  Money  may  be 
returned  any  time  within  9  months  after 
the  date  of  the  levy.  In  addition,  when 
a  timely  request  for  the  return  of  money 
is  filed  in  accordance  with  these 
regulations,  or  a  determination  to  return 
an  amount  of  money  is  made  before  the 
expiration  of  the  9-month  period,  the 
money  may  be  retmned  within  a 
reasonable  period  of  time  after  the  9- 
month  period  if  additional  time  is 
necessary  for  investigation  or 
processing.  This  will  ensure  that  if  a 
timely  request  has  been  made,  or  the 
IRS  timely  decides  to  return  money  on 
its  own  initiative,  the  IRS  will  have 
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lufficient  time  for  necessary 
nvestigation  or  processing. 

Under  the  proposed  regulations  a 
taxpayer  may  request  the  return  of 
property  by  writing  to  the  address  on 
the  levy  form  or  to  the  Conmiissioner 
(marked  for  the  attention  of  the  Chief, 
Special  Procedures  Fimction)  of  the  IRS 
office  in  which  the  levy  was  made.  A 
vmtten  request  for  the  return  of 
property  must  include:  (1)  the  name, 
current  address,  and  taxpayer 
identification  number  of  the  taxpayer 
requesting  the  return  of  property;  (2)  a 
description  of  the  property  levied  upon; 
(3)  the  date  of  the  levy;  and  (4)  the 
grounds  upon  which  the  return  of 
property  is  being  requested. 

llie  Commissioner  must  consider 
each  taxpayer's  request  for  the  return  of 
property,  determine  whether  any  of  the 
conditions  authorizing  the  return  of 
property  exist,  and  decide  whether  to 
return  the  property.  The  Commissioner 
also  may  return  the  property  based  on 
information  received  from  a  source 
other  than  the  taxpayer.  A  decision  to 
return  the  property  is  within  the 
Commissioner's  discretion,  unless  the 
levy  was  in  violation  of  law,  in  which 
case  the  Commissioner  must  return  the 
property. 

It  the  Commissioner  returns  property, 
and  the  taxpayer  fails  to  pay  the 
previously  assessed  liability  for  which 
the  levy  was  made  on  the  returned 
property,  the  Commissioner  may 
administratively  collect  the  liability. 
Collection  may  include  levying  again  on 
the  returned  property  provided  statutory 
and  administrative  requirements  are 
followed. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
si^iificant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and  because  the 
regulation  does  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Coumsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Ckimments  and  Requests  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 


written  comments  that  are  submitted 
timely  (preferably  a  signed  original  and 
eight  (8)  copies)  to  the  IRS. 
Alternatively,  taxpayers  may  submit 
comments  electronically  via  the  Internet 
by  selecting  the  "Tax  Regs"  option  on 
the  IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at  http://www.irs.gov/prod/ 
tax^regs/regslist.html.  All  comments 
will  be  available  for  public  inspection 
and  copying.  A  public  hearing  may  be 
scheduled  if  requested  in  writing  by  a 
person  that  timely  submits  written 
comments.  If  a  public  hearing  is 
scheduled,  notice  of  the  date,  time,  and 
place  for  the  hearing  will  be  published 
in  the  Federal  Register. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Kevin  B.  Connelly,  Office 
of  Assistant  Chief  Counsel  (General 
Litigation)  CC:EL:GL,  IRS.  However, 
other  personnel  from  the  IRS  and 
Treasury  Department  participated  in 
their  development. 

List  of  Subjects  in  26  CFR  Part  301 

Employment  taxes.  Estate  taxes, 
Excise  taxes.  Gift  taxes,  Income  taxes. 
Penalties,  Reporting  and  recordkeeping 
requfrements. 

Proposed  Amendments  to  the 
RegiUations 

Accordingly,  26  CFR  part  301  is 
proposed  to  be  amended  as  follows: 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

Paragraph  1.  The  authority  citation 
for  part  301  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  * 

Par.  2.  Section  301.63  43-3  is  added 
to  read  as  follows: 

§  301 .6343-3    Return  of  property  in  certain 
cases. 

(a)  In  general.  If  money  has  been 
levied  upon  and  applied  toward  the 
taxpayer's  liability,  or  property  has  been 
levied  upon  and  sold,  and  the  receipts 
have  been  applied  toward  the  taxpayer's 
liability,  or  property  has  been  levied 
upon  and  purchased  by  the  United 
States  and  the  United  States  still 
possesses  the  property,  and  the 
Commissioner  determines  that  any  of 
the  conditions  in  paragraph  (c)  of  this 
section  exist,  the  Commissioner  may 
return — 

(1)  An  amount  of  money  equal  to  the 
amount  of  money  levied  upon; 

(2)  An  amount  of  money  equal  to  the 
amount  of  money  received  by  the 


United  States  bora  a  sale  of  the 
property;  or 

(3)  The  specific  property  levied  upon 
and  purchased  by  the  United  States. 

(b)  Return  of  levied  upon  property  in 
possession  of  the  Internal  Reven  ue 
Service  (IRS)  pending  sale  under  section 
6335.  Other  than  as  provided  in 

§  301.6343-l(b)  or  in  paragraph  (d)  of 
this  section,  the  Commissioner,  in  his  or 
her  discretion,  may  return  levied  upon 
property  that  is  in  the  possession  of  the 
United  States  pending  sale  under 
section  6335. 

(c)  Conditions  authorizing  the  return 
of  property.  The  Commissioner  may 
return  property  upon  determining  that 
one  of  the  following  conditions  exist: 

(1)  Premature  or  not  in  accordance 
with  administrative  procedures.  The 
levy  was  premature  or  otherwise  not  in 
accordance  with  the  administrative 
procedures  of  the  Secretary. 

(2)  Installment  agreement.  Subsequent 
to  the  levy,  the  taxpayer  enters  into  an 
agreement  imder  section  6159  to  satisfy 
the  liability  for  which  the  levy  was 
made  by  means  of  installment 
payments.  If,  however,  the  agreement 
specifically  provides  that  already  levied 
upon  property  will  not  be  returned 
under  section  6343(d),  the 
Commissioner  may  not  grant  a  request 
for  return  of  property  imder  this 
paragraph  (c)(2). 

(3)  Facilitate  collection.  The  return  of 
property  will  facilitate  the  collection  of 
the  tax  liability  for  which  the  levy  was 
made. 

(4)  Best  interests  of  the  United  States 
and  the  taxpayer — (i)  In  general.  The 
taxpayer  or  the  National  Taxpayer 
Advocate  (or  his  delegate)  has 
consented  to  the  return  of  property,  and 
the  return  of  property  would  be  in  the 
best  interest  of  the  taxpayer,  as 
determined  by  the  National  Taxpayer 
Advocate  (or  his  delegate),  and  in  the 
best  interest  of  the  United  States,  as 
determined  by  the  Commissioner. 

(ii)  Best  interest  of  the  taxpayer.  The 
National  Taxpayer  Advocate  (or  his 
delegate)  generally  will  determine 
whether  the  return  of  property  is  in  the 
best  interest  of  the  taxpayer,  lif,  however, 
a  taxpayer  requests  the  Commissioner  to 
return  property  and  has  not  specifically 
requested  the  National  Taxpayer 
Advocate  (or  his  delegate)  to  determine 
the  taxpayer's  best  interest,  a  finding  by 
the  Conmussioner  that  the  return  of 
property  is  in  the  best  interest  of  the 
taxpayer  will  be  sufficient  to  support    ' 
the  return  of  property.  Only  the 
National  Taxpayer  Advocate  (or  his  or 
her  delegate)  may  determine  that  a 
return  of  property  is  not  in  the  best 
interest  of  the  taxpayer. 
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(5)  Examples.  The  following  examples 
illustrate  the  provisions  of  this 
paragraph  (c): 

Example  I.  A  owes  $1,000  in  Federal 
income  taxes.  The  IRS  levies  on  a  broker  with 
respect  to  a  money  market  account  belonging 
to  the  taxpayer  and  receives  payment  from 
the  broker  which  it  applies  to  the  taxpayer's 
outstanding  liability.  However,  the  IRS  failed 
to  follow  procedure  provided  by  the  Internal 
Revenue  Manual  (but  not  required  by  statute) 
with  regard  to  managerial  approval  prior  to 
the  making  of  the  levy.  The  Commissioner 
may  return  an  amount  of  money  equal  to  the 
amount  of  money  the  IRS  levied  upon  and 
applied  toward  the  taxpayer's  tax  liability. 

Example  2.  B  owes  SI, 000  in  Federal 
Income  taxes.  The  IRS  levies  on  a  bank  with 
respect  to  a  savings  account  belonging  to  the 
taxpayer  and  receives  funds  from  the  bank 
which  it  applies  to  the  taxpayer's  liability. 
Subsequent  to  the  levy,  B  enters  into  an 
installment  agreement,  under  which  it  will 
pay  timely  installments  to  satisfy  the  entire 
liability.  The  installment  agreement  does  not 
by  its  terms  preclude  the  return  of  levied 
upon  property.  The  revenue  officer  verifies 
that  B  is  financially  capable  of  paying  the 
entire  liability,  including  accruals,  in  the 
agreed-upon  installment  payments.  The 
Commissioner  may  return  an  amount  of 
money  equal  to  the  amount  of  money  levied 
upon  and  applied  toward  the  taxpayer's 
liability. 

Example  3.  C  owns  a  house  that  is 
deteriorating  and  in  unsalable  condition.  C  is 
in  the  process  of  renovating  the  house  for 
sale  when  the  IRS  levies  upon  C's  bank 
account  for  the  payment  of  a  $20,000 
outstanding  Federal  tax  liability  and  receives 
funds  in  the  amount  of  $3,000,  which  it 
applies  toward  C's  liability.  A  notice  of 
federal  tax  lien  is  the  only  lien 
encumbrancing  the  house.  C  requests  that  an 
amount  of  money  equal  to  the  amount  seized 
from  the  bank  accoimt  be  returned  so  that  C 
can  complete  the  renovations  on  the  house. 
Without  the  funds,  C  will  be  unable  to 
complete  the  renovations  and  sell  the  house. 
Upon  examination,  the  Commissioner 
determines  that  the  IRS  will  be  able  to  collect 
the  entire  tax  liability  if  C's  house  is  restored 
to  salable  condition.  If  the  National  Taxpayer 
Advocate,  or  the  Commissioner  in  lieu  of  the 
National  Taxpayer  Advocate,  determines  that 
the  return  of  the  seized  money  is  in  the 
taxpayers  best  interest,  the  Commissioner 
may  retiuu  an  amount  of  money  equal  to  the 
amount  seized  from  the  bank  account  in  the 
best  interest  of  the  taxpayer  and  the  United 
States. 

(d)  Best  Interests  of  the  United  States 
and  the  taxpayer  to  release  levy  and 
return  of  property  where  levy  made  in 
violation  of  law— (1)  In  General.  If  the 
Internal  Revenue  Service  (IRS)  makes  a 
levy  in  violation  of  the  law,  it  is  in  the 
best  interest  of  the  United  States  and  the 
taxpayer  to  release  the  levy  and  the  IRS 
wiU  retiim  to  the  taxpayer  any  property 
obtained  pursuant  to  the  levy.  For 
example,  the  IRS  will  release  the  levy 
and  return  the  taxpayer's  property  if  the 
levy  was  made — 


(i)  Without  giving  the  requisite  thirty- 
day  notice  of  intent  to  levy  under 
section  6330; 

(ii)  During  the  pendency  of  a 
proceeding  for  refund  of  divisible  tax  in 
violation  of  section  6331(i); 

(iii)  Before  investigation  of  the  status 
of  levied  upon  property  in  violation  of 
section  6331{j); 

(iv)  During  the  pendency  of  offers-in- 
compromise  in  violation  of  section 
6331(k)(l);  or 

(v)  Chiring  the  period  an  offer  to  enter 
into  an  installment  agreement  is 
pending  (or  for  30  days  following  the 
rejection  of  an  offer,  or,  if  the  rejection 
is  timely  appealed,  during  the  period 
that  the  appeal  is  pending)  or  during  the 
period  an  installment  agreement  is  in 
effect  (or  during  the  30  days  following 
a  termination  or,  if  a  timely  appeal  of 
termination  is  filed,  during  the  p>eriod 
the  appeal  is  pending)  in  violation  of 
section  6331(k)(2). 

(2)  Property  may  not  be  credited  to 
outstanding  liability  without  the 
taxpayer's  permission.  When  the  release 
of  a  levy  and  the  retiun  of  property  are 
required  under  this  paragraph  (d),  the 
property  or  the  proceeds  from  the  sale 
of  the  property  received  by  the  IRS 
pursuant  to  the  levy  must  be  returned  to 
the  taxpayer  imless  the  taxpayer 
requests  otherwise.  The  property  or 
proceeds  of  sale  may  not  be  credited  to 
any  outstanding  tax  liability  of  the 
taxpayer,  including  the  one  with  respect 
to  which  the  IRS  made  the  levy,  without 
the  written  permission  of  the  taxpayer. 

(e)  Time  of  return.  Levied  upon 
property  in  possession  of  the  IRS  (other 
than  money)  may  be  returned  under 
paragraphs  (c)  and  (d)  of  this  section  at 
any  time.  An  amount  of  money  equal  to 
the  amoimt  of  money  levied  upon  or 
received  from  a  sale  of  property  may  be 
returned  at  any  time  before  the 
expiration  of  9  months  from  the  date  of 
the  levy.  When  a  request  for  the  return 
of  money  filed  in  accordance  with 
paragraph  (h)  of  this  section  is  filed 
before  the  expiration  of  the  9-month 
period,  or  a  determination  to  return  an 
amount  of  money  is  made  before  the 
expiration  of  the  9-month  period,  the 
money  may  be  returned  within  a 
reasonable  period  of  time  after  the 
expiration  of  the  9-month  period  if 
additional  time  is  necessary  for 
investigation  or  processing. 

(f)  Purchase  by  the  United  States.  For 
purposes  of  paragraph  (a)(2)  of  this 
section,  if  property  is  declared 
purchased  by  the  United  States  at  a  sale 
pursuant  to  section  6335(e)(1)(C),  the 
United  States  will  be  treated  as  having 
received  an  amoimt  of  money  equal  to 
the  minimum  price  determined  by  the 
Commissioner  before  the  sale. 


(g)  Determinations  by  the 
Commissioner.  The  Commissioner  must 
determine  whether  any  of  the 
conditions  authorizing  the  return  of 
property  exists  if  a  taxpayer  submits  a 
request  for  the  return  of  property  in 
accordance  with  paragraph  (h)  of  this 
section.  The  Commissioner  also  may 
make  this  determination  independenUy. 
If  the  Commissioner  determines  that 
conditions  authorizing  the  return  of 
property  are  not  present,  the 
Commissioner  may  not  authorize  the 
retmn  of  property.  If  the  Commissioner 
determines  that  conditions  authorizing 
the  retiun  of  property  are  present,  the 
Commissioner  may  (but  is  not  required 
to,  unless  the  reason  for  the  return  of 
property  is  that  the  levy  was  made  in 
violation  of  law  and  is  governed  by 
paragraph  (d)  of  this  section)  authorize 
the  retmn  of  property.  If  the 
Commissioner  decides  independenUy  to 
return  property  under  paragraph  (c)(4) 
of  this  section  based  on  the  best 
interests  of  the  taxpayer  and  the  United 
States,  the  taxpayer  or  the  National 
Taxpayer  Advocate  (or  his  delegate) 
must  consent  to  the  return  of  property. 

(h)  Procedures  for  request  for  the 
return  of  property— (1)  Manner.  A 
request  for  the  return  of  property  must 
be  made  in  writing  to  the  address  on  the 
levy  form. 

(2)  Form.  The  written  request  must 
include  the  following  information — 

(i)  The  name,  ctirrent  address,  and 
taxpayer  identification  number  of  the 
person  requesting  the  return  of  money 
(or  property  purchased  by  the  United 
States): 

(ii)  A  description  of  the  property 
levied  upon; 

(iii)  The  date  of  the  levy;  and 

(iv)  A  statement  of  the  grounds  upon 
which  the  rettim  of  money  is  being 
requested  (or  property  purchased  by  the 
United  States). 

(i)  No  interest.  No  interest  will  be  paid 
on  any  money  returned  tmder  this 
section. 

(j)  Administrative  collection  upon 
default.  If  the  Commissioner  returns 
property  under  this  section,  and  the 
taxpayer  fails  to  pay  the  previously 
assessed  liability  for  which  the  levy  was 
made  on  the  returned  property,  the 
Commissioner  may  administratively 
collect  the  liability.  Collection  may 
include  levying  again  on  the  returned 
property  as  long  as  statutory  and 
administrative  requirements  are 
followed. 
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(k)  Effective  date.  This  section  is 
applicable  on  the.  date  final  regulations 
are  published  in  the  Federal  Register. 

Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 
[FR  Doc.  01-1562  Filed  2-13-01;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  420 
[FRL  6897-8] 
RIN  2040-AB79 

Efflu«nt  Limitations  Guidelines, 
Pretreatment  Standards,  and  New 
Source  Performance  Standards  for  the 
iron  and  Steel  Manufacturing  Point 
Source  Category 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Extension  of  conunent  period; 

correction. 

SUMMARY:  On  December  27,  2000  (65  FR 
81964),  EPA  published  proposed 
effluent  limitations  guidelines, 
pretreatment  standards,  and  new  source 
performance  standards  under  the  Clean 
Water  Act  (CWA)  for  wastewater 
discharges  from  iron  and  steel 
manufacturing  facilities.  The  proposed 
regulation  would  revise  technology- 
based  effluent  limitations  guidelines 
and  standards  for  wastewater  discharges 
associated  with  the  operation  of  new 
and  existing  iron  and  steel  facilities. 

This  action  presents  clarifying 
discussion  on  seven  regulatory  issues 
related  to  the  proposed  effluent 
limitations  guidelines  and  standards  for 
the  iron  and  steel  industry  and  solicits 
public  comment.  This  action  also 
contains  corrections  to  certain  portions 
of  the  proposed  regulation  and 
accompanying  preamble  to  eliminate 
inconsistencies  in  the  proposal,  and  to 
correct  potentially  confusing 
typographical  errors. 

This  action  also  provides  additional 
information  on  the  pretreatment  hearing 
and  public  meeting. 

This  action  also  announces  that  EPA 
is  extending  the  comment  period  on  the 
proposed  rule  until  March  26,  2001. 
EPA  is  providing  this  extension  in 
response  to  numerous  requests  for 
additional  time  to  allow  the  public  to 
consolidate  their  comments  on  the 
proposal. 

DATES:  EPA  must  receive  comments  on 
this  action  by  midnight  March  26,  2001. 
This  is  also  die  new  deadline  for 
submitting  comments  on  the  proposed 


rule,  which  was  published  on  December 
27,  2000  (65  FR  81964).  On  February  20, 
2001,  EPA  will  conduct  a  hearing  on  the 
pretreatment  standards  (9:00  AM-10:30 
AM),  followed  by  a  public  meeting  on 
the  entire  proposed  rule,  including 
issues  in  today's  action  (10:30  AM- 
12:00  PM  and  1:00  PM-2:30  PM). 
ADDRESSES:  The  public  meeting  and 
hearing  will  he  held  at  the  EPA 
auditorium  in  Waterside  Mall,  401  M 
Street  SW.,  Washington,  DC. 

Submit  written  comments  to  Mr. 
George  M.  Jett  at  the  following  address: 
Office  of  Water,  Engineering  and 
Analysis  Division  (4303),  U.S.  EPA. 
1200  Pennsylvania  Avenue,  NW., 
Washington,  DC  20460.  Comments 
submitted  via  hand-delivery  or  Federal 
Express  may  be  sent  to  the  following 
address:  Room  607a  West  Tower,  401  M 
Sti-eet  SW.,  Washington,  DC  20460.  For 
additional  information  on  how  to 
submit  comments,  see  "HOW  TO 
SUBMIT  COMMENTS"  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  action. 

The  public  record  for  this  action  and 
the  proposed  rulemaking  has  been 
established  imder  docket  number  W- 
00-25  and  is  located  in  the  Water 
Docket  East  Tower  Basement,  Room 
EB57,  401  M  Street  SW.,  Washington, 
DC  20460.  The  record  is  available  for 
inspection  from  9:00  a.m.  to  4:00  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  For  access  to  the  docket 
materials,  call  (202)  260-3027  to 
schedide  an  appointment.  You  may 
have  to  pay  a  reasonable  fee  for  copying. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  information  concerning  this 
action  and  the  proposed  rule,  contact 
Mr.  George  M.  Jett  at  (202)  260-7151  or 
Mr.  Kevin  Tingley  at  (202)  260-9843. 
For  economic  information,  contact  Mr. 
William  Anderson  at  (202)  260-5131. 
SUPPLEMENTARY  INFORMATION: 

How  to  Submit  Comments 

EPA  encourages  comments  on  today's 
action  to  be  combined  with  comments 
on  the  notice  published  on  December 
27,  2000.  EPA  requests  an  original  and 
three  copies  of  your  comments  and 
enclosures  (including  references). 
Commenters  who  want  EPA  to 
acknowledge  receipt  of  their  comments 
should  enclose  a  self-addressed, 
stamped  envelope.  No  facsimiles  (faxes) 
will  be  accepted".  Please  submit  any 
references  cited  in  your  comments. 

Comments  may  also  be  sent  via  e-mail 
to  jett.george@epa.gov.  Electronic 
comments  must  specify  docket  nimiber 
W-00-25  and  must  be  submitted  as  an 
ASCn,  Word,  or  WordPerfect  file 
avoiding  the  use  of  special  characters 


and  any  form  of  encryption.  Electronic 
comments  on  this  action  may  be  filed 
online  at  many  Federal  Depository 
Libraries.  No  confidential  business 
information  (CBI)  should  be  sent  via  e- 
mail. 

Contents  of  This  Document 

I.  Purpose  of  this  Action 

II.  Solicitation  of  Public  Comment  on  New 

Regulatory  Issues 

III.  Corrections  to  Proposed  Preamble  and 
Regulation 

/.  Purpose  of  This  Action 

In  this  action.  EPA  presents  seven 
regulatory  issues  related  to  the  proposed 
effluent  limitations  guidelines  and 
standards  for  the  Iron  and  Steel 
Maniifacturing  Point  Source  Category. 
This  action  also  contains  corrections  to 
certain  portions  of  the  proposed 
regulation  and  accompanying  preamble. 
Tbds  action  also  announces  March  26, 
2001  as  the  new  deadline  for  submitting 
comments  on  the  proposed  rule.  EPA 
solicits  public  comment  on  all 
information  presented  in  this  action  and 
in  the  administrative  record  supporting 
this  action.  jm         -.     - 

II.  Solicitation  of  Public  Comment  on 
New  Regulatory  Issues 

EPA  has  identified  seven  substantive 
issues  related  to  the  proposed 
rulemaking  to  bring  to  the  public's 
attention.  These  issues  are  discussed 
below.  EPA  solicits  comment  on  these 
issues  and  the  various  approaches  the 
Agency  is  considering  to  resolve  these 
issues. 

A.  BPT  Revision  for  Semi-wet  EOF 
Operations 

In  the  effluent  limitations  guidelines 
and  standards  promulgated  for  the  Iron 
and  Steel  Manufacturing  Point  Source 
Category  in  1982.  BPT  and  BAT  for 
basic  oxygen  furnaces  with  semi-wet  air 
pollution  controls  (semi-wet  BOFs)  were 
set  at  no  discharge  of  process 
wastewater  pollutants  to  waters  of  the 
United  States.  In  the  December  27,  2000 
notice,  we  proposed  to  revise  BAT  for 
semi-wet  BOFs  in  the  steelmaking 
subcategory.  We  had  intended  to  revise 
BPT  at  the  same  time  so  that  BAT  and 
BPT  would  be  consistent.  However,  we 
failed  to  do  that.  Instead,  we 
republished  the  1982  BPT  of  no 
discharge  of  process  wastewater 
pollutants  for  semi-wet  BOFs.  with  the 
result  that  the  BPT  would  be  more 
stringent  than  the  proposed  BAT.  EPA 
did  not  intend  this  anomalous  result. 
Today's  action  advises  the  public  that 
we  intend  to  revise  BPT  to  be  consistent 
with  BAT  in  the  final  action. 

Conforming  BPT  to  BAT.  as  EPA 
intended,  would  allow  for  the  discharge 
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of  process  wastewater  from  semi-wet 
BOFs,  which  EPA  considers  desirable, 
because  certain  safety  concerns 
preclude  some  sites  currently  from 
balancing  the  water  applied  for  BOF  gas 
conditioning  with  evaporative  losses  to 
achieve  zero  discharge.  Specifically, 
some  sites  operate  their  semi-wet 
systems  with  excess  water,  which  they 
use  to  flush  the  air  pollution  control 
ductwork  in  order  to  prevent  the 
buildup  of  debris  within  the  ductwork. 
If  wet  debris  accumulates  within  the 
ductwork,  it  has  the  potential  to  fall 
back  into  the  BOF.  and  may  cause 
explosions  and  process  upsets.  The  sites 
thus  discharge  the  process  wastewater 
used  for  flushing.  EPA  does  not  want  to 
discourage  this  flushing  practice 
because  of  its  safety  implications. 
Consequently,  EPA  intends  to  revise 
BPT  for  semi-wet  BOF  operations  to 
conform  to  the  proposed  BAT  so  as  to 
allow  for  the  discharge  of  process 
wastewater  under  BPT  for  the  reasons 
set  forth  above.  The  pollutants  regulated 
under  a  revised  BPT  for  semi-wet  BOF 
operations  would  be  TSS  and  pH.  EPA 
is  not  proposing  to  regulate  oil  and 
grease  in  wastewater  discharges  from 
semi-wet  BOF  operations  because  there 
is  virtually  no  oil  and  grease  is  in  the 
wastestream.  (EPA  notes  that  oil  and 
grease  was  not  regulated  in  the  1982 
regulation  for  this  segment.) 


If  EPA  were  to  revise  BPT  limitations 
for  semi-wet  BOF  operations.  EPA 
would  base  the  new  limitations  for  TSS 
on  pollutant  concentrations  established 
in  the  1982  rulemaking  for  both  wet- 
open  combustion  and  wet-suppressed 
combustion  BOFs  (150  mg/L  maximum 
daily  and  50  mg/L  maximum  monthly 
average  concentrations  for  TSS)  and  the 
production-normalized  flow  (PNF)  (10 
gpt)  developed  in  the  proposed  rule  for 
semi-wet  BOFs.  It  is  reasonable  to 
transfer  limitations  from  these  segments 
to  the  semi-wet  BOF  segment  because  of 
similarity  in  wastewater  characteristics 
and  in  the  proposed  treatment 
technology.  Using  these  data.  EPA  has 
calculated  the  BPT  limitations  shown  in 
Table  n.A.l  for  semi-wet  BOFs,  which 
EPA  would  promulgate  under  this 
approach: 

Table  II.A.1. — Effluent  Limitations 
(BPT)  FOR  Semi-Wet  BOFs 


Process  waste- 
water source 

Maximum 
daily' 

Mjucimum 

monthly 

average ' 

(a)  Basic  oxygen 
furnaces  (1) 
semi-wet  air 
poilution  corv 
trots  TSS  

0.0125 

0.00417 

The  pH  level  would  be  maintained 
between  6.0  and  9.0  su  at  all  times. 

EPA  solicits  comment  on  this  issue, 
including  the  limitations  specified 
above. 

B.  PSES  Limits  for  Electroplaters 

The  proposed  regulation  at  section 
420.66(g)  (65  FR  82076)  would  establish 
concentration-based  PSES  for 
electroplating  operations  in  the  Steel 
Finishing  Subcategory.  These 
concentration-based  limits  were  carried 
forward  frttm  the  current  regulations  for 
the  Metal  Finishing  Category.  See  40 
CFR  433.15  (2000  ed.).  All  other 
limitations  and  standards  set  forth  in 
the  proposed  iron  and  steel  rule  are 
mass-based.  EPA  is  considering 
converting  the  proposed  concentration- 
based  limits  for  electroplating  (see  Table 
n.B.l)  to  mass-based  limits  using  the 
PNFs  proposed  for  electroplating 
operations  (see  Table  II.B.2).  Table  n.B.3 
then  presents  the  mass-based  PSES 
limits  for  electroplating  operations,  for 
which  it  solicits  comments  today. 


^  Pounds  per  ton  of  product. 


Table  II.B.1.— Concentration-Based  Pretreatment  Standards  for  Electroplating  Operations  Set  Forth  in 

Proposed  Rule 


Pollutant 


Chromium 


Nickel 
Zinc  ... 


'  Milligrams  per  liter. 


Table  II.B.2.— Production-Normalized  Flows  for  Electroplating  Operations 


Electroplating  operation  type 

Strip,  sheet:  tin,  chromium 

Strip,  sheet:  zinc,  other  metals _ 

Plate 

~ ~ •»»•■ 


PNF 
(gal/ton) 


1100 

550 

35 


Table  II.B.3.— Mass-Based  Pre-treatment  Standards  Considered  for  Electroplating  Operations 


Pollutant 


(1)  Strip,  sheet:  tin,  chromium: 

.  Chromium 

Lead  

Nickel 

Zinc 

(2)  Strip,  sheet  zinc,  other  metals: 
Chromium 


Maximum 
daily' 


0.0254 
0.0063 
0.0365 
0.0240 

0.0127 


Maximum 

monthly 

average' 


0.0157 
0.0039 
0.0218 
0.0136 

0.0078 
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Table  II.B.3.— Mass-Based  Pre-treatment  Standards  Considered  for  Electroplating  Operations— Continued 


Pollutant 


Lead  

Nickel 

Zinc 

3)  Plate: 
Chromium 

Lead 

Nickel 

Zinc 


Maximum 
daily' 


0.0032 
0.0183 
0.0120 

0.00081 
0.00020 
0.00116 
0.00076 


Maximum 

monthly 

average ' 


0.0020 
0.0109 
0.0068 

0.00050 
0.00013 
0.00070 
0.00043 


'  Pounds  per  ton  of  product. 

EPA  does  not  believe  this  action  will 
result  in  increased  costs  to  the  industry. 
EPA  solicits  conunent  on  whether  to 
establish  mass- based  PSES  limits  for 
electroplating  operations  in  the  Steel 
Finishing  Subcategory.  EPA  also  solicits 
comment  on  the  specific  mass-based 
pretreatment  standards  set  forth  in 
Table  n.B.3  and  the  approach  employed 
to  develop  those  pretreatment 
standards. 

C.  Limitations  and  Standards  for 
Ammonia-N  in  Steel  Finishing 
Subcategory 

The  proposed  regulation  would 
regulate  ammonia  (as  N)  at  BAT  (section 
420.64(a)).  NSPS  (section  420.65(b)(3)), 
and  PSNS  (section  420.67(b)(1))  levels 
in  the  stainless  steel  segment  of  the 
Steel  Finishing  Subcategory.  EPA 
intended  for  the  limits  to  apply  only  to 
nitric  acid  picklers  using  urea  to  control 
NOx  emissions,  because  ammonia  (as  N) 
is  present  in  wastewater  from  stainless 
steel  finishing  operations  at  significant 
levels  enly  when  nitric  acid  is  used  in 
pickling  baths  and  xuea  is  used  to 
control  NOx  emissions.  However,  EPA 
did  not  make  this  distinction  in  the 
proposal.  EPA  intends  to  correct  this 
error  with  today's  notice.  Consistent 
with  EPA's  original  intent.  EPA  would 
specify  in  the  final  action  that  the  BAT. 
NSPS.  and  PSNS  limits  as  presented 
would  apply  only  to  stainless  steel 
finishing  operations  with  nitric  acid 
pickling  baths  in  which  urea  is  used  to 
control  NOx  emissions,  and  solicits 
comment. 

The  Agency  also  solicits  comment  on 
not  establishing  nationwide  limits  for 
ammonia  (as  N)  for  any  operations  in 
the  stainless  steel  segment  of  the  Steel 
Finishing  subcategory.  EPA  notes  that 
there  are  no  limits  for  ammonia  (as  N) 
under  the  current  Part  420  regulations 


for  this  segment.  We  would  allow 
permit  writers  and  pretreatment  control 
authorities  to  use  best  professional 
judgment  (BPJ)  to  make  case-by-case 
determinations  of  the  need  to  regulate 
anunonia  (as  N)  in  wastewater 
discharges  from  nitric  acid  pickling 
operations.  EPA  is  also  considering 
providing  guidance  for  best 
management  practices  to  reduce 
discharges  of  ammonia  (as  N). 

D.  Chromimn  (VI)  Data 

The  proposed  regulation  would 
establish  BAT  (section  420.64(b)),  NSPS 
(section  420.65(b)(4)),  and  PSNS 
(section  420.67(b)(2))  to  regulate 
chromium  (VI)  in  wastewaters  itom  both 
segments  of  the  Steel  Finishing 
Subcategory.  EPA  proposed  different 
limits  for  the  carbon  and  alloy  steel 
segment  and  the  stednless  steel  segment 
of  the  subcategory.  The  following 
discussion  pertains  only  to  the  stainless 
steel  segment  of  the  Steel  Finishing 
Subcategory.  Also,  it  does  not  apply  to 
PSES  standards,  because  EPA  did  not 
propose  modification  of  the  existing 
PSES  standards  for  the  Steel  Finishing 
Subcategory. 

The  proposed  limitations  and 
standards  for  the  stainless  steel  segment 
are  based  upon  two  sets  of  chromium 
(VI)  data,  which  are  described  in 
Section  12.2.6.2  of  the  Technical 
Development  Dociunent  (EPA-821-B- 
00-011).  EPA  acquired  the  two  sets  of 
data  through  self-monitoring  performed 
by  two  different  facilities.  Prior  to 
proposal,  EPA  lacked  information  fit)m 
one  facility  regarding  the  chemical 
analytical  method  employed  by  that 
facility  in  analyzing  the  chromiiun  (VI) 
data  provided  to  EPA.  Since  proposal. 
EPA  has  received  additional 
information  about  the  chemical 
analytical  methods  for  one  set  of  these 


data  and  has  verified  that  these  data 
were  determined  by  a  method  specified 
in  or  approved  under  40  CFR  Pjut  136, 
thus  fulfilling  one  of  EPA's  criteria  for 
data  selection.  Since  proposal.  EPA  also 
has  determined  that  the  second  set  of 
data  does  not  demonstrate  effective 
performance  of  the  model  treatment 
technology.  EPA  believes  that 
chromiiun  (VI)  reduction,  if  practiced 
properly,  can  consistentiy  achieve 
effluent  concentrations  at  or  close  to  the 
minimum  level  of  0.01  mg/L.  This  is 
supported  by  sampling  data  from  two 
Metal  Products  and  Machinery  (MP&M) 
facilities  and  three  iron  and  steel 
finishing  facilities  operating  chromium 
(VI)  reduction  pretreatment  systems. 
Consequentiy,  EPA  has  removed  the 
second  data  set  frt)m  analysis. 

As  a  result  of  this  change  in  the 
database,  EPA  recalculated  the  proposed 
limitations  for  BAT,  NSPS,  and  PSNS 
for  chromium  (VI)  in  wastewater  from 
the  stainless  steel  segment  of  the  Steel 
Finishing  Subcategory.  The  limitations 
and  standards  that  EPA  is  now 
considering  are  set  forth  in  tables  U.D.l, 
n.D.2  and  II.D.3.  The  Agency  believes 
that  the  data  set  used  to  establish  theses 
limitations  represents  the  best 
performing  treatment  system.  We  did 
not  recalculate  standards  for  PSES 
because  EPA  did  not  in  the  December, 
2000  notice  propose  to  revise  the 
standards  for  existing  indirect 
dischargers,  but  instead  transferred 
them  imchanged  from  the  1982 
regulation,  which  did  not  set  standards 
for  chromium  (VI).  EPA  is  soliciting 
comment  on  this  approach  and  on  the 
recalculated  limitations  and  standards. 

For  BAT,  Table  II.D.l  presents  the 
effluent  limitations  that  would  apply  to 
discharges  in  the  stainless  steel  segment 
for  the  Steel  Finishing  Subcategory  for 
each  operation  as  applicable. 
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Table  II.D.1.— Effluent  Limitations  (BAT)  for  Chromium  (VI) 


Maximum 
daily  ^ 


Maximum 

monthly 

average  ^ 


(i)  Acid  pickling  and  other  descaling: 

(A)  bar,  billet  

(B)  pipe,  tube 

(C)  plate 

(D)  strip,  sheet 

(ii)  Acid  regeneration: 

(A)  fume  scrubbers 

(iii)  Aikalirie  cleaning: 

(A)  pipe,  tube 

(B)  strip,  sheet 

Cold  forming: 

(A)  direct  application-sir)gle  stand  

(B)  direct  appltcation-multipte  stands 

(C)  redrculation-single  stand 

(D)  recirculation-multiple  starxls 

(E)  oombinatiorvmultiple  stand 

(v)  Continuous  annealing 

(vi)  Wet  air  pollution  control  devices: 

(A)  fume  scrubbers 


(iv; 


0.0000922 
0.000309 
0.0000140 
0.000281 

0.05772 

0.00000802 
0.00100 

0.0000140 

0.000110 

0.00000120 

0.00000641 

0.0000573 

0.00000802 

0.008662 


0.0000680 
0.000228 
0.0000103 
0.000207 

0.0426 

0.00000591 
0.000739 

0.0000103 

0.0000813 

0.000000887 

0.00000473 

0.0000423 

0.00000591 

0.006382 


^  Pounds  per  ton  of  product  for  alt  operations  except  fume  scrubbers. 
2Tf>e  values  are  expressed  in  pounds  per  day  for  this  operation. 

•For  NSPS,  Table  II.D.2  presents  the  efQuent  limitations  for  chromium  (VI)  that  would  apply  to  discharges  in  the 
stainless  steel  segment  for  the  Steel  Finishing  Subca'tegory  for  each  operation  as  applicable. 

TABLE  II.D.2.— Effluent  Limitations  (NSPS)  for  Chromium  (VI) 


Maximum 
daily  ^ 


Maximum 

monthly 

average  ^ 


(I)  Acid  pickling  and  other  descaling: 

(A)  bar.  billet 

(B)  pipe,  tube 

(C)  ptete 

(D)  strip,  sheet 

(H)  Add  regeneration: 

(A)  fume  scrubbers 

(iii)  Alkaline  cleaning: 

(A)  pipe,  tube 

(B)  strip,  sheet 

(iv)  Cold  formir>g: 

(A)  direct  applicatkm-single  stand  

(B)  direct  application-multiple  stands 

(C)  recirculation-single  stand 

(D)  recirculation-multiple  stands 

(E)  combination-multiple  stand 

(v)  Continuous  annealing 

(vi)  Wet  air  pollutk)n  control  devnes: 

(A)  fume  scrubbers 


0.0000922 
0.000309 
0.0000140 
0.000281 

0.05772 

0.00000802 
0.00100 

0.0000140 

0.000110 

0.00000120 

0.00000641 

0.0000573 

0.00000802 

0.008662 


0.0000680 
0000228 
00000103 
0000207 

0.0426 

0.00000591 
0.000739 

0.0000103 

0.0000813 

0.000000887 

0.00000473 

0.0000423 

0.00000591 

0.006382 


^  Pounds  per  ton  of  product  for  all  operations  except  fume  scrubbers. 
2  The  values  are  expressed  in  pounds  per  day  for  this  operation. 


For  PSNS,  Table  II.D.3  presents  the  pretreatment  standards  for  chromium  (VI)  that  would  apply  to  discharges  in 
the  stainless  steel  segment  for  the  Steel  Fimshing  Subcategory  for  each  operation  as  applicable. 

Table  II.D.3.— Pretreatment  Standards  (PSNS)  for  Chromium  (VI) 


(i)  Add  pidding  and  other  descaling: 

(A)  bar,  billet  

(B)  pipe,  tube 

(C)  plate 

(D)  strip,  sheet 

(ii)  Add  regeneratkxi: 

(A)  fume  scrubt)ers 

(Hi)  ^kaline  cleaning: 


Maximum 
daily  ^ 


0.0000922 
0.000309 
0.0000140 
0.000281 

0.05772 


Maximum 

monthly 

average  ^ 


00COO680 
0.000228 
0.0000103 
0.000207 

0.0426 


Federal  Register /Vol.  66,  No.  31 /Wednesday,  February  14,  2001  /  Proposed  Rules 


10257 


Table  II.D.3.— Pretreatment  Standards  (PSNS)  for  Chromium  (VI)— Continued 


Maximum 
daily  ^ 


Maximum 

monttily 

average  ^ 


(A)  pipe,  tube 

(B)  strip,  sheet 

1^)  Cold  forming: 

(A)  direct  application-single  stand  

(B)  direct  application-multiple  stands 

(C)  recirculation-single  stand 

(D)  recirculation-multiple  stands 

(E)  combination-multiple  stand 

v)  Continuous  annealing 

vi)Wet  air  pollution  control  devk»s: 

(A)  fume  scrubbers 


0.00000802 
0.00100 

0.0000140 

0.000110 

0.00000120 

0.00000641 

0.0000573 

0.00000802 

0.008662 


0.00000591 
0.000739 

0.0000103 

0.0000813 

0.000000887 

0.00000473 

0.0000423 

0.00000591 

0.006382 


^  Pounds  per  ton  of  product  for  all  operations  except  fume  scrubbers. 
2 The  values  are  expressed  in  pounds  per  day  for  this  operation. 


E.  Pretreatment  Standards  for  Phenol  for 
the  Cokemaking  Subcategory 

(Generally,  EPA  establishes 
pretreatment  standards  for  BAT 
pollutants  that  pass  through  publicly 
owned  treatment  works  (POTWs)  to 
waters  of  the  U.S.  or  interfere  with 
POTW  operations  or  sludge  disposal 
practices.  The  proposed  regulation 
would  establish  PSES  and  PSNS  for 
phenol  for  the  byproducts  segment  of 
the  Cokemaking  Subcategory,  based  on 
the  Agency's  POTW  pass-through 
analysis.  To  determine  whether  a 
pollutant  passes  through  POTWs,  EPA 
generally  compares  the  average 
percentage  of  a  pollutant  removed  by 
well-operated  POTWs  performing 
secondary  treatment  to  the  percentage  of 
a  pollutant  removed  by  BAT  treatment. 
When  the  median  percentage  removed 
nationwide  by  well-operated  POTWs  is 
less  than  the  median  percentage 
removed  by  direct  dischargers 
complying  with  the  proposed  BAT 
efQuent  limitations,  EPA  typically 
determines  that  the  pollutant  passes 
through. 

For  the  proposal,  EPA  calciUated  a 
POTW  percent  removal  of  95%  for 
phenol  using  data  from  the  U.S.  EPA 
Fate  of  Priority  Pollutants  in  Publicly 
Owned  Treatment  Works  (EPA  440/1- 
82/303,  September  1982).  The  Agency 
calculated  a  cokemaking  BAT  percent 
removal  of  99.9%  for  phenol  based  on 
data  from  iron  and  steel  manufactiuing 
facilities  demonstrating  BAT 
technology.  Because  the  BAT  percent 
removal  is  higher  than  the  POTW 
percent  removal,  EPA  concluded  at  the 
time  of  proposal  that  phenol  in 
cokemaking  process  wastewater  would 
pass  through  POTWs.  However,  in 
today's  action  EPA  is  considering 
finding  that  phenol  does  not  pass 
through  for  the  Cokemaking 
Subcategory  of  the  proposed  regulation. 
Instead,  EPA  is  considering  the 


following  approach  employed  by  EPA  in 
the  Organic  Chemicals,  Plastics,  and 
Synthetic  Fibers  (OCPSF)  guideline. 

As  expleiined  in  the  "Supplement  to 
the  Development  Dociunent  for  Effluent 
Limitations  and  Guidelines  and  New 
Soiutie  Performance  Standards  for  the 
Organic  Chemicals,  Plastics,  and 
Synthetic  Fibers  Point  Source  Category" 
(EPA  821-R-93-007),  EPA  determined 
that  phenol  is  highly  biodegradable  and 
is  treated  by  POTWs  to  the  same  non- 
detect  levels  (10  parts  per  billion  (ppb) 
or  10  ng/L)  that  the  OCPSF  direct 
dischargers  achieve.  EPA  also  observed 
that  the  direct  dischargers  had 
significantly  higher  influent 
concentrations  than  the  POTWs,  with 
the  result  that  the  OCPSF  direct 
dischargers  showed  higher  removals 
than  the  performance  at  the  POTWs. 
EPA  determined  in  the  OCPSF  rule  that 
phenol  did  not  pass  through.  EPA 
reasoned  that  application  of  the 
traditional  approach  to  these  facts 
would  reflect  the  significant  differences 
in  influent  concentrations  rather  than  a 
real  difference  in  the  POTWs'  ability  to 
treat  phenols. 

For  the  cokemaking  subcategory  in 
the  Iron  and  Steel  Point  Source 
(Category,  EPA  concluded  at  proposal 
that  phenol  passed  through  because  the 
BAT  percent  removal  was  greater  than 
99.9  percent,  while  the  POTW  percent 
removal  was  95  percent.  Both  the  POTW 
and  the  cokemaking  BAT  facility  were 
capable  of  treating  phenol  to  a  non- 
detectable  level.  However,  as  was  the 
case  for  the  (XPSF  rulemaking,  the 
influent  concentrations  of  phenol  at  the 
BAT  facility  in  the  cokemaking 
subcategory  are  much  higher  than  those 
at  the  POTWs.  The  average  influent 
concentrations  for  phenol  for  the 
cokemaking  BAT  facility  ranged  from 
48,000  \ig/L  to  greater  than  400,000  \ig/ 
L.  On  the  other  hand,  the  average 
influent  phenol  concentration  for  eight 


POTWs  that  passed  the  editing  criteria 
was  only  387  ^g/L,  and  the  average 
effluent  concentrations  were  10  to  27 
Mg/L  corresponding  to  an  average 
percent  removal  of  95.25  percent. 
Because  the  data  for  this  subcategory 
resemble  the  data  in  OCPSF.  EPA  is 
considering  employing  the  OCPSF 
approach  here.  Therefore,  EPA  is 
considering  making  a  finding  that 
phenol  does  not  pass  through  because  it 
is  treated  to  essentially  the  same  level 
by  direct  dischargers  and  POTWs. 

In  addition,  EPA  conducted  an 
additional  POTW  pass-through  analysis 
following  proposal  using  1997-1998 
data  frt)m  a  well-operated  POTW 
performing  secondary  treatment  on 
cokemaking  process  wastewater.  This 
data  is  in  the  iron  and  steel  rulemaking 
record.  Using  these  alternative  data,  the 
Agency  fotmd  that  the  POTW  percent 
removal  for  phenol  is  99.9% — a  value 
equivalent  to  the  BAT  percent  removal. 
Based  upon  this  analysis,  phenol  would 
not  pass  through  POTWs.  Cionsequently, 
EPA  is  considering  finding  that  phenol 
does  not  pass  through  for  the 
Cokemaking  Subcategory  of  the 
proposed  r^idation. 

EPA  solicits  comment  on  the  results 
of  the  POTW  pass-through  analysis 
using  the  alternative  data  and  whether 
the  Agency  should  decide  not  to 
establish  pretreatment  standards  for 
phenol  for  the  (Dokemaking  Subcategory. 

F.  Alternate  BAT,  NSPS,  PSES,  and 
PSNS  Limitations  for  the  By-product 
Recovery  Segment  of  the  Cokemaking 
Subcategory 

EPA  is  requesting  comment  on  an 
alternative  approach  to  regidating 
discharges  from  by-product  coke  plants. 
Under  this  alternative,  water  added  to 
optimize  biological  treatment  processes 
would  be  regulated  in  the  same  manner 
as  other  flows  added  to  cokemaking 
wastewaters  (e.g.,  flows  from  wet 
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desulfurization  systems  and  coke  plant 
NESHAP  controls).  In  the  proposed 
regulation  published  on  December  27, 
2000,  EPA  included  50  gallons  per  ton 
(gpt)  of  control  water  flow  in  the  list  of 
flow  sources  used  to  determine  the 
baseline  model  production-normalized 
flow  rate  (PNF).  EPA  now  recognizes 
that  this  control  water  is  not  used  at  all 
cokemaking  biological  treatment  plants. 
Additionally,  this  flow  is  not  necessary 
for  the  operation  of  physical/ chemical 
treatment  systems  operated  at  a  majority 
of  indirect  discharging  facilities. 
Therefore,  adding  this  flow  to  the 
baseline  PNF  would  yield  a  higher  PNF, 
and,  consequently,  less  stringent  limits 
than  appear  to  be  appropriate  for  many 
dischargers  in  the  segment.  For  this 
reason,  EPA  is  now  considering  not 
including  this  control  water  flow  in  the 
baseline  cokemaking  model  PNFs.  The 


residt  would  be  a  decrease  in  the 
baseline  cokemaking  model  PNF  from 
158  gpt  to  108  gpt. 

In  order  to  accommodate  the  facilities 
that  actually  add  water  to  optimize 
biological  treatment,  EPA  would  make 
available  an  incremental  flow  allowance 
(expressed  as  a  footnote)  for  the 
fecilities.  Those  facilities  using  control 
water  in  the  operation  of  their  biological 
treatment  systems  would  be  allowed  an 
increase  in  limitations  not  to  exceed 
46.3  percent.  Facilities  not  using 
biological  treatment  for  cokemaking 
wastewaters  would  not  be  eligible  for 
the  additional  allowance.  (EPA  would 
maintain  the  other  allowances  EPA 
proposed  in  December  2000,  which  are 
printed  below  for  the  sake  of 
completeness.) 

This  alternative  approach  would  not 
impact  EPA's  estimated  cost  of 

Table  II.F.1.— BAT  Effluent  Limitations 


compliance.  The  Technical 
Development  Document  (EPA-821-B- 
00-011)  presents  the  PNF  development 
in  section  7.3  and  the  methodology  for 
costing  in  section  9.2. 

For  this  revision,  EPA  woiUd  base  the 
new  limitations  on  the  pollutant 
concentrations  established  for  the 
proposed  rulemaking  and  a  PNF  of  108 
gpt.  The  following  tables  show  the  by- 
products cokemaking  limitations  which 
EPA  would  promulgate  under  this 
approach.  Table  D.F.l  presents  the  BAT 
limitations.  Table  n.F.2  presents  the 
NSPS  limitations.  Table  n.F.3  presents 
the  Physical  Chemical  Treatment  PSES 
limitations.  Table  II.F.4  presents  the 
Physical  Chemical  plus  Biological 
Treatinent  PSES  limitations.  Table  n.F.5 
presents  the  Physical  Chemical  plus 
Biological  Treatment  PSNS  limitations. 


Regulated  parameter 


Maximum 
daily^ 


Maximum 
monttily  avg.  ^ 


Ammonia  (as  N) 

Benzo<a)pyrene  

Cyanide 

Mercury 

NaphttiaJene „ 

Phenoi „ 

Selenium 

Thiocyanate  

TRC 

^  Pounds  per  ton  of  producL 


0.000936 

0.0000621 

0.00711 

0.000000591 

0.0000704 

0.0000227 

0.000126 

0.00112 

0.000450 


0.000422 

0.0000208 

0.00269 

0.000000357 

0.0000236 

0.0000128 

0.000109 

0.000786 


The  following  paragraphs,  (1)  through 
(5),  would  appear  in  the  regulation, 
foUov/ing  the  table  of  effluent 
limitations. 

(1)  Increased  loadings,  not  to  exceed 
9.5  percent  of  the  above  limitations, 
shall  be  provided  for  process 
wastewaters  from  wet  desulfurization 
systems,  but  only  to  the  extent  such 
systems  generate  process  wastewaters. 

(2)  Increased  loadings,  not  to  exceed 
6.3  percent  of  the  above  limitations, 
shall  be  provided  for  process 


wastewaters  generated  as  a  result  of 
control  measures  necessary  for 
compliance  with  by-product  coke  plant 
NESHAPs,  but  only  to  the  extent  such 
systems  generate  process  wastewaters. 

(3)  Increased  loadings  shall  be 
provided  for  process  wastewaters  from 
other  wet  air  pollution  control  systems 
(except  those  from  coal  charging  and 
coke  pushing  emission  controls],  coal 
tar  processing  operations  and  coke  plant 
groimdwater  remediation  systems,  but 
only  to  the  extent  such  systems  generate 


process  wastewaters  and  those 
wastewaters  are  co-treated  with  process 
wastewaters  from  by-product 
cokemaking  wastewaters. 

(4)  The  effluent  limitations  for  TRC 
shall  be  applicable  only  when 
chlorination  of  cokemaking  wastewaters 
is  practiced. 

(5)  Increased  loadings,  not  to  exceed 
46.3  percent  of  the  above  limitations, 
shall  be  provided  for  water  used  for  the 
optimization  of  coke  plant  biological 
treatment  systems. 


Table  II.F.2.— New  Source  Performance  Standards  (NSPS) 


Regulated  parameter 


Maximum 
daily' 


Maximum 
monthly  avg. ' 


Ammonia  (as  N) 

Ben2o(a)pyrene  

Cyanide  

Mercury  

Naphthalene 

Oil  &  grease 

Phenol 

Selenium „ 

Thiocyanate  

TRC 

TSS 

^  Pounds  per  ton  of  product. 


0.000936 

0.0000621 

0.00711 

0.000000591 

0.0000704 

0.0168 

0.0000227 

0.000126 

0.00112 

0.000450 

0.0454 


0.000422 

0.0000208 

0.00269 

0.000000357 

0.0000236 

0.00902 

0.0000128 

0.000109 

0.000786 

0.0230 
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The  following  paragraphs,  (1)  through 
(5),  would  appear  in  the  regulation, 
following  the  table  of  effluent 
limitations. 

(1)  Increased  loadings,  not  to  exceed 
9.5  percent  of  the  above  limitations, 
shall  be  provided  for  process 
wastewaters  from  wet  desulfurization 
systems,  but  only  to  the  extent  such 
systems  generate  process  wastewaters. 

(2)  Increased  loadings,  not  to  exceed 
6.3  percent  of  the  above  limitations, 
ihall  be  provided  for  process 


wastewaters  generated  as  a  result  of 
control  measures  necessary  for 
compliance  with  by-product  coke  plant 
NESHAPs,  but  only  to  the  extent  such 
systems  generate  process  wastewaters. 

(3)  Increased  loadings  shall  be 
provided  for  process  wastewaters  from 
other  wet  air  pollution  control  systems 
(except  those  frt}m  coal  charging  and 
coke  pushing  emission  controls),  coal 
tar  processing  operations  and  coke  plant 
groundwater  remediation  systems,  but 
only  to  the  extent  such  systems  generate 


process  wastewaters  and  those 
wastewaters  are  co-treated  with  process 
wastewaters  from  by-product 
cokemaking  wastewaters. 

(4)  The  effluent  limitations  for  TRC 
shall  be  applicable  only  when 
chlorination  of  cokemaking  wastewaters 
is  practiced. 

(5)  Increased  loadings,  not  to  exceed 
46.3  percent  of  the  above  limitations, 
shall  be  provided  for  water  used  for  the 
optimization  of  coke  plant  biological 
treatment  systems. 


Table  II.F.3.— Physical  Chemical  Treatment  Pretreatment  Standards  (PSES) 


Regulated  parameter 


Maximum 

Maximum 

daily' 

monthly  avg.' 

0.0578 

0.0382 

0.0167 

0.00875 

0.00183 

0.000594 

1.46 

0.492 

0.000854 

0.000711 

0.275 

0.217 

Ammonia  (as  N) 

Cyanide 

Naphthalene 

Phenol 

Selenium  

Thiocyanate  


'  Pounds  per  ton  of  product. 

The  following  paragraphs,  (1)  through 
(3),  would  appear  in  the  regulation, 
following  the  table  of  effluent 
limitations. 

(1)  Increased  loadings,  not  to  exceed 
13.9  percent  of  the  above  limitations, 
shall  be  provided  for  process 
wastewaters  from  wet  desulfurization 
systems,  but  only  to  the  extent  such 
systems  generate  process  wastewaters. 


(2)  Increased  loadings,  not  to  exceed 
9.3  percent  of  the  above  limitations, 
shall  be  provided  for  process 
wastewaters  generated  as  a  result  of 
control  measures  necessary  for 
compliance  with  by-product  coke  plant 
NESHAPs,  but  only  to  the  extent  such 
systems  generate  process  wastewaters. 

(3)  Increased  loadings  shall  be 
provided  for  process  wastewaters  from 


other  wet  air  pollution  control  systems 
(except  those  from  coal  charging  and 
coke  pushing  emission  controls),  coal 
tar  processing  operations  and  coke  plant 
groundwater  remediation  systems,  but 
only  to  the  extent  such  systems  generate 
process  wastewaters  and  those 
wastewaters  are  co-treated  with  process 
wastewaters  from  by-product 
cokemaking  wastewaters. 


Table  II.F.4.— Physical  Chemical  Plus  Biological  Pretreatment  Standards  (PSES) 


Regulated  parameter 


Maximum 
daily ' 


Maximum 
monthly  avg. 


Ammonia  (as  N) 

Cyanide 

Naphthalene 

Phenol 

Selenium 

Thiocyanate  


0.00368 

0.00421 

0.0000704 

00000227 

0.000126 

0.00112 


0.00244 

0.00288 

0.0000236 

0.0000128 

0.000109 

0.000786 


'  Pounds  per  ton  of  product. 

The  following  paragraphs,  (1)  through 
(4),  would  appear  in  the  regulation, 
following  the  table  of  effluent 
limitations. 

(1)  Increased  loadings,  not  to  exceed 
9.5  percent  of  the  above  limitations, 
shall  be  provided  for  process 
wastewaters  from  wet  desulfurization 
systems,  but  only  to  the  extent  such 
systems  generate  process  wastewaters. 

(2)  Increased  loadings,  not  to  exceed 
6.3  percent  of  the  above  limitations. 


shall  be  provided  for  process 
wastewaters  generated  as  a  result  of 
control  measures  necessary  for 
compliance  with  by-product  coke  plant 
NESHAPs,  but  only  to  the  extent  such 
systems  generate  process  wastewaters. 

(3)  Increased  loadings  shall  be 
provided  for  process  wastewaters  from 
other  wet  air  pollution  control  systems 
(except  those  frtim  coal  charging  and 
coke  pushing  emission  controls),  coal 
tar  processing  operations  and  coke  plant 


groimdwater  remediation  systems,  but 
only  to  the  extent  such  systems  generate 
process  wastewaters  and  those 
wastewaters  are  co-treated  with  process 
wastewaters  from  by-product 
cokemaking  wastewaters. 

(4)  Increased  loadings,  not  to  exceed 
46.3  percent  of  the  above  limitations, 
shall  be  provided  for  water  used  for  the 
optimization  of  coke  plant  biological 
treatment  systems. 
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Table  II.F.5.— Physical  Chemical  Plus  Biological  Treatment  Pretreatment  Standards  (PSNS) 


Regulated  parameter 


Maximum 
daily  ^ 


Maximum 
monthly  avg.^ 


Ammonia  (as  N) 

Cyanide 

Naphthalene 

Phenol *.. 

Setertium  ..^ 

Thiocyanate  

'  Pounds  per  ton  of  product 


0.00368 

0.00421 

0.0000704 

0.0000227 

0.000126 

0.00112 


0.00244 

0.00288 

0.0000236 

0.0000128 

0.000109 

0.000786 


The  following  paragraphs,  (1)  through 
(4),  would  appear  in  the  regulation, 
following  the  table  of  effluent 
limitations. 

(1)  Increased  loadings,  not  to  exceed 
9.5  percent  of  the  above  limitations, 
shall  be  provided  for  process 
wastewaters  from  wet  desulfurization 
systems,  but  only  to  the  extent  such 
systems  generate  process  wastewaters. 

(2)  Increased  loadings,  not  to  exceed 
6.3  percent  of  the  above  limitations, 
shaU  be  provided  for  process 
wastewaters  generated  as  a  result  of 
control  measures  necessary  for 
compliance  with  by-product  coke  plant 
NESHAPs,  but  only  to  the  extent  such 
systems  generate  process  wastewaters. 

(3)  Increased  loadings  shall  be 
provided  for  process  wastewaters  from 
other  wet  air  pollution  control  systems 


(except  those  from  coal  charging  and 
coke  pushing  emission  controls],  coal 
tar  processing  operations  and  coke  plant 
groundwater  remediation  systems,  but 
only  to  the  extent  such  systems  generate 
process  wastewaters  and  those 
wastewaters  are  co-treated  with  process 
wastewaters  frt>m  by-product 
cokemaking  wastewaters. 

(4)  Increased  loadings,  not  to  exceed 
46.3  percent  of  the  above  limitations, 
shall  be  provided  for  water  used  for  the 
optimization  of  coke  plant  biological 
treatment  systems. 

G.  BPT  Revision  for  By-Product 
Ck>kemaking  Operations 

In  the  December  2000  notice,  EPA 
proposed  to  recodify  the  ciurent  BPT  for 
two  cokemaking  segments,  merchant 
coke  manufacturing  and  iron  and  steel 


coke  manufacturing.  We  are  now 
considering  combining  these  two 
historical  segments  into  one,  named  by- 
product coke  manufactm-ing,  because 
we  now  believe  there  is  no  meaningful 
distinction  between  these  two  segments. 
As  a  result,  the  iron  and  steel  coke 
manufacturing  plants  would  be  subject 
to  the  same  BPT  limits  as  the  merchant 
coke  plants.  (The  current  BPT 
limitations  for  merchant  by-product 
cokemaking  manufacturing  plants  are 
within  7  percent  of  those  for  iron  and 
steel  by-product  cokemaking 
manufacturing  plants.)  The  current  BPT 
limitations  for  merchant  coke  plants 
that  would  apply  to  iron  and  steel  coke 
manufacturing  plant  under  this 
approach  are  shown  in  Table  II.G.l: 


TABLE  II.G.1.— Effluent  Limitations  (BPT) 


Process  wastewater  source 


Maximum 

Monthly 

Avg.2 


By-product  cokemaking:  ^ 

Oil  &  grease 

TSS „... 


0.0232 
0.280 


'  Increased  toadings,  not  to  exceed  1 1  percent  of  ttie  above  limitations,  shall  be  provided  for  process  wastewaters  from  wet  desulfurization 
systems,  but  only  to  the  extent  such  systems  generate  process  wastewaters. 
2  Pounds  per  ton  of  product. 


EPA  believes  there  will  be  no 
significant  adverse  environmental 
impacts  associated  with  this  approach. 
Moreover,  there  would  be  no  additional 
costs  of  compliance  to  achieve  the 
residting  BPT.  EPA  solicits  comments 
on  this  approach  and  solicits  other 
options  for  consideration. 

III.  Corrections  to  Proposed  Preamble 
and  Regulation 

A.  General 

EPA  is  making  the  following 
corrections  to  the  proposed  regulation 
and  accompanying  preamble  for  the  iron 
and  steel  manufacturing  point  source 
category. 

In  reviewing  the  notice  and  proposed 
rulemaking  (65  FR  81964),  EPA 


discovered  one  error  caused  by  a  file 
conversion  problem  dining  Federal 
Register  publication  that  occiirred  more 
than  100  times  (starting  on  page  82000). 
In  numerous  instances  on  or  after  page 
82000,  words  starting  with  the  letters 
"For"  (including  the  word  "For"  itself) 
were  printed  without  the  "For." 
Therefore,  "Forming"  became  "ming," 
"Foreign"  became  "eign,"  "Forging" 
became  "ging,"  and  sentences  ^at 
started  with  "For"  appeared  without 
their  first  word.  Although  this  action 
does  not  explicitly  correct  each  and 
every  such  omission,  EPA  intends  for 
the  proposal  to  read  logically  and 
encourages  reviewers  to  use  the  context 
of  the  sentence,  and  replace  the  missing 
letters  as  necessary.  If  reviewers  have 
any  questions  on  how  to  interpret 


inaccurately  spelled  words,  please 
contact  any  of  the  EPA  staff  listed  imder 
the  "For  Fmther  Information  Contact" 
heading  at  the  beginning  of  today's 
action. 

B.  Corrections  to  Preamble 

1.  On  page  81964,  colimin  2, 
paragraph  2  under  the  heading  "How  to 
Submit  Conmients,"  the  second 
sentence  should  read  "Electronic 
comments  must  specify  docket  number 
W-00-25  and  must  be  submitted  as  an 
ASCn,  Word,  or  WordPerfect  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encrj^tion." 

2.  On  page  81968,  in  the  summary 
table,  the  entries  for  Subpart  A, 
Cokemaking,  (By  -Product  Recovery) 
should  be  as  follows: 
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Subpart  A.  Cokemaking  (By- 
Product  Recovery). 


BAT/NSPS  

PSES/PSNS 

co-proposed  PSES 


BAT-3  .. 

PSES-3 
PSES-1 


tar  removal,  equalization,  amnrxxiia  stripping,  temperature 
control,  equalization,  single-stage  biological  treatment 
with  nitrification,  alkaline  chk>rination,  and  sludge 
dewatering. 

tar  renraval,  equalization,  ammonia  stripping,  temperature 
control,  equalization,  single-stage  biological  treatment 
with  nitrificatwn. 

tar  removal,  equalization,  ammonia  PSES  stripping. 


3.  On  page  81972,  column  1,  the 
sentence  beginning  in  the  last  line 
should  be  "See  Appendix  A  of  the 
Development  Document  for  the 
Proposed  Effluent  Limitations  and 
Guidelines  for  the  Iron  and  Steel 
Manufacturing  Point  Source  Category. " 

4.  On  page  81974,  column  3,  at  the 
end  of  line  40,  the  sentence  should  be 
"The  exception  is  Subpart  D  (the 
Integrated  and  Stand  Alone  Hot 
Forming  subcategory)  for  which  EPA  is 
proposing  alternative  BAT  approaches 
to  account  for  possible  economic 
issues." 

5.  On  page  81977,  coltmm  2,  first 
paragraph  imder  Non-Integrated 
Steelmaking  and  Hot  Forming 
Operations — Subpart  E,  the  second 
sentence  should  be  "The  wastewater 
generated  from  this  proposed 
subcategory  originates  from  direct 
contact  water  with  gases  in  the  vacuimi 
degassing  process;  direct  contact  water 
used  for  spray  cooling  and  for  flimie 
flushing  to  transport  scale  in  the  casting 
process;  and  process  water  used  for 
scale  breaking,  flume  flushing,  and 
direct  contact  cooling  in  the  hot  forming 
process." 

6.  On  page  81979,  column  1,  end  of 
line  40,  the  second  sentence  should  be 
"From  these  data,  EPA  identified  71 
POCs  for  the  Cokemaking  Subcategory: 
4  conventionals,  1  non-conventional 
metal,  30  non-conventional  organics,  10 
other  non-conventionals,  22  priority 
organics,  3  priority  metals,  and  1  otiier 
priority  pollutant  (total  cyanide)." 

7.  On  page  81979,  coliunn  1,  at  the 
end  of  line  53,  add  these  three 
sentences:  "EPA  could  not  evaluate  total 
Kjeldahl  nitrogen  (TKN),  weak  acid 
dissociable  (WAD)  cyanide,  and 
thiocyanate  using  the  POC  selection 
criteria  because  no  method  MLs  were 
available  at  the  time  of  the  Agency's 
analysis.  Nevertheless,  EPA  selected 
these  pollutants  as  POCs  because  they 
are  widely  present  in  cokemaking 
wastewater  (each  was  detected  at 
significant  concentrations  in  16  out  of 
16  untreated  cokemaking  wastewater 
samples  collected)  and  are  important 
indicators  of  biological  treatment 
effectiveness.  In  addition,  EPA  selected 
nitrate/nitrite  as  a  POC  even  though  it 
failed  the  screening  criteria  because  of 


its  importance  as  an  indicator  of 
biological  treatment  effectiveness." 

8.  On  page  81979,  colimm  2, 
beginning  on  line  51,  the  next  two 
paragraphs  should  be:  "EPA  identified 
27  POCs  for  the  blast  furnace  segment 
of  the  Ironmaking  Subcategory:  2 
conventionals,  7  non-conventional 
metals,  1  non-conventional  organic,  10 
other  non-conventionals,  6  priority 
metals,  and  1  other  priority  pollutant 
(toted  cyanide).  EPA  could  not  evaluate 
TKN,  WAD  cyanide,  and  thiocyanate 
using  the  POC  selection  criteria  because 
no  method  MLs  were  available  at  the 
time  of  the  Agency's  analysis. 
Nevertheless,  EPA  selected  these 
pollutants  as  POCs  because  they  are 
widely  present  in  the  blast  furnace 
wastewater  (each  was  detected  in  at 
least  60%  of  the  untreated  blast  furnace 
wastewater  samples  collected)." 

"EPA  identified  65  POCs  for  the 
sintering  segment  of  the  fronmaking 
Subcategory:  2  conventionals,  6  non- 
conventional  metals,  24  non- 
conventional  organics,  11  other  non- 
conventionals,  11  priority  organics,  10 
priority  metals,  and  1  other  priority 
pollutant  (total  cyanide).  EPA  could  not 
evaluate  TKN,  WAD  cyanide,  and 
thiocyanate  using  the  POC  selection 
criteria  because  no  method  MLs  were 
available  at  the  time  of  the  Agency's 
analysis.  Nevertheless,  EPA  selected 
those  pollutants  as  POCs  because  they 
are  widely  present  in  sintering 
wastewater  (each  was  detected  in  10  out 
of  10  untreated  sintering  wastewater 
samples  collected)." 

9.  On  page  81980,  column  1,  line  30, 
remove  the  sentence  beginning  on  line 
30  and  ending  on  line  34  (i.e.  the  last 
sentence  of  that  paragraph). 

10.  On  page  81980,  column  1,  line  64, 
the  next  three  sentences  should  be: 
"Some  operators  report  achieving  zero 
discharge  by  balancing  the  applied 
water  for  gas  conditioning  with 
evaporative  losses  but  not  all  sites  are 
able  to  achieve  this  because  of  safety 
concerns.  One  of  the  eight  BOFs 
operating  wet-open  combustion  gas 
cleaning  systems  discbarge  less  than  20 
gpt,  and  two  of  the  seven  BOFs 
operating  wet-suppressed  combustion 
gas  cleaning  systems  discharge  less  than 
20  gpt.  EPA  is  using  a  PNF  for  recycle 
system  blowdown  of  20  gpt  at  BOFs 


with  wet-open  combustion  gas  cleaning 
systems,  and  20  gpt  for  BOFs  equipped 
with  wet-suppressed  combustion  gas 
cleaning  systems." 

11.  On  page  81980,  column  2,  remove 
the  sentence  beginning  on  line  1 1  and 
ending  on  line  15. 

12.  On  page  81980,  coliunn  2,  line  50, 
the  next  two  sentences  shoidd  be  "EPA 
identified  the  following  1 1  POCs  for  the 
carbon  and  alloy  segment  of  the 
Integrated  and  Stand-Alone  Hot 
Forming  Subcategory:  2  conventionals, 

3  non-conventional  metals,  4  other  non- 
conventionals,  and  2  priority  metals. 
EPA  identified  the  following  15  POCs 
for  the  stainless  segment  of  the 
Integrated  and  Stand-Alone  Hot 
Forming  Subcategory:  2  conventionals, 

4  non-conventional  metals,  4  other  non- 
conventionals,  and  5  priority  metals." 

13.  On  page  81980,  column  3,  line  60, 
the  paragraph  should  be  "EPA 
identified  the  foUowring  10  POCs  for  the 
carbon  and  alloy  segment  of  the  Non- 
Integrated  Steelmaking  and  Hot  Forming 
Subcategory:  2  conventionals,  2  non- 
conventional  metals,  4  other  non- 
conventionals,  and  2  priority  metals. 
EPA  selected  lead  as  a  POC  for  the 
reasons  set  out  above  for  integrated  and 
stand-alone  hot  forming  mills.  EPA 
identified  the  following  22  POCs  for  the 
stainless  segment  of  the  Non-Integrated 
Steelmaking  and  Hot  Forming 
Subcategory:  2  conventionals,  7  non- 
conventional  metals,  6  other  non- 
conventionals,  1  priority  oi;ganic,  and  6 
priority  metals.  H'A  selected  lead  and 
zinc  as  POCs  for  the  reasons  set  out 
above  for  integrated  and  stand-alone  hot 
forming  mills." 

14.  On  page  81981,  column  1,  line  16, 
the  sentence  should  be  "Two  types  of 
air  pollution  control  systems  (semi-wet 
and  dry)  are  commonly  used  in  the  EAF 
steelmaking  operations;  neither  type  of 
system  generates  process  wastewater." 

15.  On  page  81981,  column  1,  remove 
the  sentences  beginning  on  line  20  and 
ending  on  line  26. 

16.  On  page  81981,  colimm  3,  line  15. 
the  paragraph  should  be  "EPA 
identified  a  total  of  37  POCs  for  the 
carbon  and  alloy  segment  of  the  Steel 
Finishing  Subcategory:  2  conventionals, 
8  non-conventional  metals,  9  non- 
conventional  organics,  8  other  non- 
conventionals,  2  priority  organics,  and  8 
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priority  metals.  EPA  identified  a  total  of 
49  POCs  for  the  stainless  segment  of  the 
Steel  Finishing  Subcategory:  2 
conventionals,  12  non-conventional 
metals,  14  non-conventional  organics,  7 
other  non-conventionals,  4  priority 
organics,  9  priority  metals,  and  one 
other  priority  pollutant  (total  cyanide)." 

17.  On  page  81982,  column  1,  line  12, 
the  next  two  sentences  should  be  "For 
sulfuric  acid  pickling  of  carbon  and 
alloy  steel.  EPA  is  using  a  PNF  of  230 
gpt  for  strip  and  sheet  (achieved  by  four 
of  nine  lines),  280  gpt  for  bar,  billet,  rod, 
and  coil,  and  500  gpt  for  pipe  and  tube. 
For  acid  pickling  of  stainless  steel,  EPA 
is  using  a  PNF  of  230  gpt  for  bar  and 
billet  (representing  the  median  flow 
rate),  700  gpt  for  sheet  and  strip 
(achieved  by  19  of  50  lines),  and  35  gpt 
for  plate." 

18.  On  page  81982,  colimm  1,  the 
sentences  from  line  37  to  line  53  should 
be  "EPA  is  using  the  following  PNFs  for 
cold  rolling  of  carbon  and  alloy  steel: 
single  stand,  direct  application — 3  gpt; 
single  stand,  recirculation — 1  gpt;  multi- 
stand,  direct  application — 275  gpt; 
multi-stand,  recirculation — 25  gpt; 
multi-stand,  combination — 143  gpt.  EPA 
is  using  the  following  PNFs  for  cold 
rolling  of  stainless  steel:  single  stand, 
direct  application — 35  gpt;  single  stand, 
recimdation — 3  gpt;  multi-stand,  direct 
application — 275  gpt;  multi-stand, 
recirculation — 16  gpt;  multi-stand, 
combination — 143  gpt.  EPA  is  using  a 
PNF  for  stand-alone  continuous 
annealing  lines  of  20  gpt  (achieved  by 
seven  of  14  stand-alone  continuous 
annealing  lines).  Wastewater  discharge 
rates  for  alkaline  cleaning  vary  by 
product  and  steel  type.  For  carbon  and 
alloy  steel,  EPA  is  using  a  PNF  of  350 
gpt  for  sheet  and  strip  and  20  gpt  for 
pipe  and  tube.  EPA  is  using  a  PNF  of 
2,500  gpt  for  stainless  sheet  and  strip. 
EPA  is  using  a  PNF  of  550  gpt  for  hot 
dip  coating  operations." 

19.  On  page  81982,  column  1,  remove 
the  sentence  that  begins  on  line  65  and 
ends  on  line  66. 

20.  On  page  81982,  column  2,  line  31, 
the  paragraph  should  be  "Using  the  POC 
selection  criteria  presented  above,  EPA 
identified  10  POCs  for  the  Other 
Operations  Subcategory:  2 
conventionals,  4  non-conventional 
metals,  and  other  non-conventionals." 

21.  On  page  81986.  column  1.  line  21, 
the  sentence  should  be  "The  third  BAT 
option  also  results  in  no  further 
reduction  in  flow  beyond  BAT-1  levels, 
but  does  residt  in  the  additional 
removal  of  42%  of  the  total  cyanide  (as 
well  as  additional  removal  of  other 
pollutants)  from  direct  discharging 
cokemaking  wastestreams  beyond  BAT- 


1  levels  through  the  use  of  alkaline 
chlorination." 

22.  On  page  81987,  column  1,  line  15. 
the  paragraph  should  be  "Under  PSES- 
1 ,  the  rate  of  removal  of  anunonia  can 
increase  by  69%  over  ciirrent  levels. 
Under  PSES-2,  removal  of  cyanide  can 
increase  by  28%  over  that  expected 
under  PSES-1.  Under  PSES-3,  the 
removal  of  ammonia  can  increase  by 
28%  over  that  expected  under  PSES-2. 
Under  PSES— 4,  there  are  no  additional 
flow  reductions  and  no  significant 
additional  pollutant  removals." 

23.  On  page  81988,  column  3,  the 
second  table  should  be  numbered 
"Table  V.C.3-3." 

24.  On  page  81988,  column  3,  the 
name  of  the  second  table  should  be 
"estimated  pollutant  loading  reduction 
for  integrated  steelmaking." 

25.  On  page  81988,  column  3,  in  the 
second  table,  the  number  in  the  second 
column  imder  the  technical  options 
"(BAT-1  and  PSES-1)"  for  entiy 
"Incidental  Removal  of  Conventional 
Pollutants  (TSS  and  O&G)"  should  be 
"1.9." 

26.  On  page  81989.  in  Table  V.C.4-2., 
under  "Carbon  and  Alloy  Steels",  align 
the  entry  "Annual  O&M  costs"  to  the 
left  margin  in  the  first  column. 

27.  On  page  81989.  in  Table  V.C.4-2., 
insert  an  extra  line  after  "Annual  O&M 
costs"  under  Carbon  and  Alloy  Steels". 
In  this  line,  insert  "One-time  costs", 
"1.0",  and  "0.1"  in  the  three  columns. 

28.  On  page  81990,  in  Table  V.C.4-3.. 
the  entry  in  the  second  column  under 
technology  option  "BAT-1"  in  the  line 
labeled  "Removal  of  Priority  and  Non- 
conventional  Pollutants"  should  be 
"02." 

29.  On  page  81990,  column  2,  line  11, 
the  sentence  should  be  "Stainless  steel 
integrated  and  stand-alone  hot  forming 
operations  discharge  indirecUy 
approximately  1 ,400  pounds  of  total 
priority  and  non-conventional 
pollutants." 

30.  On  page  81990,  column  2,  line  37, 
the  sentence  should  be  "As  with  the 
Carbon  and  Alloy  segment,  the 
technology  basis  of  BAT-1  for  the 
Stainless  segment  consists  of  a  scale  pit 
with  oil  skinmiing,  a  roughing  clarifier, 
sludge  dewatering,  high  rate  recycle, 
with  mixed-media  filtration." 

31.  On  page  81992,  column  1,  line  1, 
the  two  sentences  should  be  "EPA 
estimated  that  carbon  and  alloy  steel 
operations  direcUy  discharge 
approximately  2.8  million  pounds  of 
conventional  pollutants  (TSS  and  O&G). 
These  operations  also  discharge 
approximately  47,000  pounds  of  total 
toxic  and  non-conventional  pollutants 
directly  and  approximately  3,100 
pounds  indirectiy." 


32.  On  page  81992,  colmnn  1,  line  39, 
the  sentence  should  be  "The 
technological  basis  for  PSES-1  is  solids 
removal,  a  cooling  tower,  sludge 
dewatering,  high-rate  recycle,  and 
mixed-media  filtration." 

33.  On  page  81993,  in  Table  V.C.6-1. 
in  the  section  titled  "Stainless  Steels", 
insert  an  "X"  in  the  line  for 
"Countercurrent  rinses"  in  the  third 
column  under  Technology  option 
"PSES-1." 

34.  On  page  82009,  column  3,  line  12, 
the  sentence  should  be  "EPA  estimates 
that  approximately  6.2  million  poimds 
(dry  wt.)  per  year  of  additional 
biological  treatment  sludge  will  be 
generated  by  the  cokemaking 
subcategory  as  a  result  of  lower  effluent 
ammonia  limits." 

35.  On  page  82009,  colimm  3,  line  22, 
the  paragraph  shoidd  be  "Additional 
solids  captured  by  roughing  clarifiers 
and  sand  filters  proposed  for  recycle 
water  systems  within  the  integrated  and 
non-integrated  steelmaking  facilities 
(blast  furnace,  sinter  plant,  BOF, 
vacuum  degasser,  continuous  caster,  hot 
forming  mill)  will  account  for  an 
additional  0.5  percent  of  the  solids 
currently  being  collected  in  scale  pits 
and  classifiers.  Data  provided  in  the 
industry  surveys  indicates  the  total 
annual  sludge  and  scale  production 
from  all  of  these  facilities,  including 
stand-alone  hot  formers,  was 
approximately  3.8  million  tons/year 
(dry  weight).  Solids  removal  equipment 
proposed  for  this  rule  is  expected  to 
remove  an  additional  27,500  tons  per 
year  of  dry  wastewater  treatment 
sludge." 

36.  On  page  82010,  column  1,  line  13, 
these  two  sentences  should  be  "Data 
provided  in  the  industry  siirveys 
indicates  the  total  annual  sludge 
production  bom  all  steel  finishing 
operations  throughout  the  industry  was 
approximately  690,000  tons/year  (dry 
weight).  Additional  sludge  generation 
&t>m  finishing  operations  resulting  from 
this  proposed  rule  is  approximately 
2,200  tons/year  (dry  weight)." 

37.  On  page  82010,  column  2,  line  40. 
the  sentence  should  be  "The  pH  level  in 
process  wastewaters  subject  to  a  subpart 
within  this  part  shall  be  monitored  at 
the  point  of  discharge  to  the  receiving 
water  or  at  the  point  at  which  the 
wastewater  leaves  the  wastewater 
treatment  facility  operated  to  treat 
effluent  subject  to  tiiat  subpart." 

38.  On  page  82010,  column  3,  line  15, 
the  bullet  should  be  "chemical  is  not 
considered  as  a  volatile  compound,  e.g., 
generally  with  Henry's  Law  Constant 
greater  than  or  equal  to  1x10   ■•  atm.m^/ 
mol." 
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39.  On  page  82013,  column  3,  line  9, 
the  sentence  should  be  "For  a  more 
detailed  discussion  of  alternate 
approaches  to  the  POTW  pass-through 
analysis,  see  the  Technical  Development 
Document  (EPA-821-B-00-011), 
Appendices  B  and  C." 

40.  On  page  82016,  column  3,  line  38, 
these  two  sentences  should  be  "BAT-2 
results  in  no  further  reduction  in  flow 
beyond  that  to  be  achieved  by  BAT-1, 
but  does  residt  in  the  additional 
removal  of  24%  of  the  total  cyanide 
from  direct  discharging  cokemaking 
wastestreams  through  the  use  of  cyanide 
precipitation.  BAT-3  also  results  in  no 
further  reduction  in  flow  beyond  that  to 
be  achieved  by  BAT-1 ,  but  does  result 
in  the  additional  removal  of  42%  of  the 
total  cyanide  from  direct  discharging 
cokemaking  wastestreams  beyond  BAT- 
1  levels  through  the  use  of  alkaline 
chlorination." 

41.  On  page  82017.  column  1.  line  33. 
the  sentence  should  be  "EPA  is  co- 
proposing  two  sets  of  technologies  to 
serve  as  the  bases  for  the  development 
of  the  proposed  PSES  limits:  1)  tar 
removal,  equalization,  and  anunonia 
stripping." 

42.  On  page  82017.  column  3,  line  44, 
the  sentence  should  be  "The  treatment 
technologies  that  serve  as  the  basis  for 
the  development  of  the  proposed  BAT 
limits  for  the  ironmaking  subcategory 
(Blast  Fiunace  and  Sintering  Segments) 
are:  solids  removal  with  hi^-rate 
recycle  and  metals  precipitation, 
alkaline  chlorination.  and  mixed-media 
filtration  for  the  blowdown 
wastewater." 

43.  On  page  82019,  column  2,  line  15, 
the  sentence  should  be  "The  treatment 
technologies  that  serve  as  the  basis  for 
the  development  of  BAT  Option  A  are: 
scale  pit  Mdth  oil  skimming,  roughing 
clarifier.  cooling  tower  with  high  rate 
recycle  and  mixed-media  filtration  of 
recycled  flow  or  of  low  volume 
blowdown  flow." 

44.  On  page  82022.  coliunn  1.  line  39. 
the  section  tide  should  be  "PSES." 

45.  On  page  82022.  column  2.  line  49. 
the  sentence  should  be  "The  treatment 
technologies  that  serve  as  the  basis  for 
the  development  of  the  proposed  BAT 
limits  for  the  stainless  segment  of  the 
integrated  and  stand  alone  hot  forming 
subcategory  are:  Scale  pit  with  oil 
skimming,  roughing  clarifier,  with  high 
rate  recycle  and  mixed-media  filtration 
of  recycled  flow  or  of  low  volimie 
blowdown  flow." 

46.  On  page  82024,  column  1,  line  40. 
the  sentence  should  be  "EPA  estimates 
that  selection  of  the  BAT-1  option  as 
the  technology  basis  would  residt  in  the 
reduction  of  flow  by  this  segment  of  the 
steel  finishing  subcategory  by  65%,  and 


the  reduction  in  the  discharge  of  non- 
conventional  pollutants  by  25%." 

47.  On  page  82025.  column  1,  line  11, 
the  section  tide  should  be  "NSPS." 

48.  On  page  82030.  in  the  table  near 
the  bottom  of  the  page,  the  following 
numbers  should  be  underlined: 
"1.850,000",  "1,425,000",  and 
"3,205,000." 

49.  On  page  82031,  in  the  table  near 
the  top  of  the  page,  the  following 
numbers  should  be  underlined: 
"3,280,000".  "1,690.000".  and 
"3,270,000." 

50.  On  page  82038,  column  l,line  41. 
the  definition  for  "NSPS"  should  appear 
on  a  new  line. 

51.  On  page  82038,  column  1.  line  76. 
the  definition  of  "PSES"  should  be 
"Pretreatment  standards  for  existing 
sources  of  indirect  discharges,  under 
Section  307(b)  of  the  CWA,  applicable 
to  indirect  dischargers  that  commenced 
construction  after  December  27,  2000. 
See  40  CFR  403.3(k)(l)." 

C.  Corrections  to  Regulation 

1.  On  page  82039,  in  column  2, 
correct  §  420.1(b)  as  follows: 

§420.1    General  Applicability. 

***** 

(b)  This  part  does  not  apply  to 
discharges  and  the  introduction  of 
pollutants  to  POTWs  resulting  fit)m  cold 
finished  bar  or  cold  finished  pipe  and 
tube  operations,  including  any  acid 
pickling  and  other  related  process 
operations;  wire  drawing  or  coating 
operations;  or,  stand-alone,  hot-dipped 
coating  operations  for  products  other 
than  flat-rolled  products. 

§420.4    [Corrwted] 

2.  On  page  82041,  in  column  1, 
correct  §  420.4  by  removing  §  420.4  (h). 

§420.11    [Corrected] 

3.  On  page  82041.  in  column  2. 
correct  paragraph  (a)  and  on  page  82041, 
in  column  3,  correct  paragraph  (h)  as 
follows: 

§  420.1 1    Subcategory  definitions. 

***** 

(a)  Product  means  the  daily  operating 
(production)  rate  of  metallurgical  coke 
plus  coke  breeze  determined  in 
accordance  with  §420.3. 

***** 

(h)  Wet  desulfurization  system  means 
one  that  involves  scrubbing  the  sulfur- 
rich  coke  oven  gas  stream  with  an 
absorbent  solution,  with  subsequent 
recovery  of  elemental  sulfur  from  the 
solution  and  discharge  of  process 
wastewater. 


§420.14    [Corrw:tMq 

4.  On  page  82042,  in  column  1, 
correct  paragraph  (a)(3)  as  follows: 

§420.14    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  I>e8t  available  control  technotogy 
economically  achievable  (BAT). 
***** 

(a)*  *  * 

(3)  Increased  loadings  shall  be 
provided  for  process  wastewaters  bom 
other  wet  air  pollution  control  systems 
(except  those  bom  coal  charging  and 
coke  pushing  emission  controls),  coal 
tar  processing  operations  and  coke  plant 
groundwater  remediation  systems,  but 
only  to  the  extent  such  systems  generate 
process  wastewaters  and  those 
wastewaters  are  co-treated  with  process 
wastewaters  bom  by-product 
cokemaking  processes. 


§420.15    [Amended] 

5.  On  page  82042.  correct  the  tide  of 
the  table  in  §  420.15(b)  to  read  as 
follows:  "PERFORMANCE 
STANDARDS  (NSPS)". 

6.  On  page  82043.  correct  the  tide  of 
the  table  in  §  420.15(b)  to  read  as 
follows:  "PERFORMANCE 
STANDARDS  (NSPS)— Continued". 

§420.15    [Amended] 

7.  On  page  82043.  in  column  1. 
correct  §  420.15(b)(3)  as  follows: 

§  420.1 5    New  source  performance 
standards  (NSPS). 

***** 

(b)*  *  * 

(3)  Increased  loadings  shall  be 
provided  for  process  wastewaters  bom 
other  wet  air  pollution  control  systems 
(except  those  from  coal  charging  and 
coke  pushing  emission  controls),  coal 
tar  processing  operations  and  coke  plant 
groundwater  remediation  systems,  but 
only  to  the  extent  such  systems  generate 
process  wastewaters  and  those 
wastewaters  are  co-treated  with  process 
wastewaters  bom  by-product 
cokemaking  processes. 
***** 

§420.16    [Corrected] 

8.  On  page  82043.  in  column  2. 
correct  §420. 16(a)(3)  Option  1;  and  on 
page  82044.  in  colunm  1,  correct 

§  420.16(a)(3)  Option  2  as  follows: 

§420.16    Pretreatment  standards  for 
existing  sources  (PSES). 

***** 

(a)*  *  * 

Option  1  for  paragraph  (a)(3):  (3) 
Increased  loadings  shall  be  provided  for 
process  wastewaters  from  other  wet  air 


10264  Federal  Register / Vol.  66,  No.  31 /Wednesday,  February  14,  2001  / Proposed  Rules 


pollution  control  systems  (except  those 
from  coal  chaiging  and  coke  pushing 
emission  controls),  coal  tar  processing 
operations  and  coke  plant  groundwater 
remediation  systems,  but  only  to  the 
extent  such  systems  generate  process 
wastewaters  and  those  wastewaters  are 
co-treated  with  process  wastewaters 
from  by-product  cokemaking  processes. 
***** 

Option  2  for  paragraph  (a)(3):  (3) 
Increased  loadings  shall  be  provided  for 
process  wastewaters  from  other  wet  air 
pollution  control  systems  (except  those 
from  coal  charging  and  coke  pushing 
emission  controls),  coal  tar  processing 
operations  and  coke  plant  groundwater 
remediation  systems,  but  only  to  the 
extent  such  systems  generate  process 
wastewaters  and  those  wastewaters  are 
co-treated  with  process  wastewaters 
from  by-product  cokemaking  processes. 


1420.17    [CorrMtsd] 

9.  On  page  82044,  in  colimm  1, 
correct  paragraph  (b)(3)  as  follows: 

§  420.1 7    PratTMtmant  standards  for 
i(PSNS). 


(b)  *  *  • 

(3)  Increased  loadings  shall  be 
provided  for  process  wastewaters  from 
other  wet  air  pollution  control  systems 
(except  those  from  coal  charging  and 
coke  pushing  emission  controls),  coal 
tar  processing  operations  and  coke  plant 
groimdwater  remediation  systems,  but 
only  to  the  extent  such  systems  generate 
process  wastewaters  and  those 
wastewaters  are  co-treated  with  process 
wastewaters  from  by-product 
cokemciking  processes. 


§420.21    [CorrMtwq 

10.  On  page  80244,  column  2,  correct 
the  second  sentence  in  paragraph  (a)(2); 
on  page  80244  in  column  3  correct 
paragraph  (d);  and  on  page  80244, 
coliunn  3,  correct  paragraph  (f)  as 
follows: 

§420^1    Subcategory  definitkMis. 

***** 

(a)*-*  * 

(2)  *  *  *  Molton  iron  produced  in  a 
blast  furnace,  and  does  not  include  slag 
skimmed  remotely  from  the  blast 
furnace.  The  daily  operating 
(production)  rate  of  sinter  and  molten 
iron  must  be  determined  in  accordance 
with  §420.3.  *   *   * 
***** 

(d)  Pg/L  means  picograms  per  liter 
(PPT  =  1.0xl0-i2g/L). 


(f)  Wet-air  pollution  control  system  is 
an  emission  control  system  that  utilizes 
water  to  clean  process  or  furnace  off- 
gases. 

§420^    [CoiTMrtKq 

11.  On  page  82046,  correct  footnote  3 
of  the  PERFORMANCE  STANDARDS 
(NSPS)  table  in  §  420.25(b)(1)  to  read:  "3 
Ten  parts  per  quadrillion  (10  x  10~  ^^  g/ 

§420.26    [CorractMq 

12.  On  page  82047,  correct  footnote  4 
of  the  PRETREATMENT  STANDARDS 
(PSES)  table  in  §  420.26(c)  to  read:  "* 
Ten  parts  per  quadrillion  (10  x  10  ~  '^  g/ 
1)." 

§420.27    [CorrectMl] 

13.  On  page  82047,  correct  footnote  3 
of  the  PRETREATMENT  STANDARDS 
(PSNS)  table  in  §  420.27(b)(1)  to  read:  "^ 
Ten  parts  per  quadrillion  (10  x  10~  "  g/ 
1)." 

14.  On  page  82047,  correct  footnote  4 
of  the  PRETREATMENT  STANDARDS 
(PSNS)  table  in  §  420.27(b)(3)  to  read:  "* 
Ten  parts  per  quadrillion  (10  x  10  "  ^^  g/ 
1)." 

§420.31    [Comct»a\ 

15.  On  page  82048,  in  column  2, 
correct  the  second  sentence  in 
paragraph  (a)  as  follows: 

§420.31    Sulwatagory  definitions. 

***** 

(a)  *   *   *  The  daily  operating 
(production)  rates  shall  be  determined 
in  accordance  with  §  420.3. 

16.  On  page  82048,  in  column  2, 
correct  §420.31  by  removing  and 
reserving  paragraph  (b). 

§420.32    [Corrected] 

17.  On  page  82048,  correct  footnote  2 
of  the  EFFLUENT  LIMITATIONS  (BPT) 
table  in  §420.32  to  read:  "^  There  shall 
be  no  discharge  of  process  wastewater 
pollutants  to  waters  of  the  U.S.  for  ladle 
metallurgy  other  than  vacuum 
degassing." 

§420.34    [Corrected] 

18.  On  page  82049,  in  column  1, 
correct  §  420.34(c)  as  follows: 

§  420.34    Effluent  limitations  attalnabte  by 
the  application  of  the  best  available  control 
technology  economically  achievable  (BAT). 

***** 

(c)  Ladle  Metallurgy  other  than 
Vacuum  Degassing.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants  to  waters  of  the  U.S. 

§420.35    (Corrected] 

19.  On  page  82050,  in  column  1, 
correct  §  420.35(b)(3)  as  follows: 


§  420.35    New  Source  Performance 
Standards  (NSPS). 

***** 

(b)*** 

(3)  Ladle  Metallurgy  other  than 
Vacuum  Degassing.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants  to  waters  of  the  U.S. 

§420.36    [Corrected] 

20.  On  page  82051,  in  column  1, 
correct  §  420.36(c)  as  follows: 

§420.36    Pretreatment  Standards  for 
Existing  Sources  (PSES). 

***** 

(c)  Ladle  Metallurgy  other  than 
Vacuum  Degassing.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants  to  POTWs. 

§420.37    [Corrected] 

21.  On  page  82051,  in  colimm  1, 
correct  §  420.37(b)(3)  as  follows: 


§420.37    Pretreatment  Standards  for 
Sources  (PSNS). 


(3)  Ladle  Metallurgy  other  than 
Vacuum  Degassing.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants  to  POTWs. 

§420.41    [Corrected] 

22.  On  page  82051.  in  column  2, 
correct  second  sentence  in  paragraph 
(a);  and  on  page  82052,  in  column  2, 
correct  paragraph  (n)  as  follows: 

§420.41    Subcategory  definitions. 

*       .  *        *        *        * 

(a)  Product  *  *  *  The  daily  operating 
(production)  rate  shall  be  determined  in 
accordance  with  §420.3. 

***** 

(n)  Skelp  means  flat,  hot  rolled  steel. 

§420.51    [Corrected] 

23.  On  page  82054,  correct  §  420.51(c) 
as  follows: 

§420.51    Subcategory  definitions. 

***** 

(c)  Electric  arc  furnace  means  one  in 
which  steel  is  produced  by  melting  steel 
scrap  by  use  of  electric  current  passed 
through  electrodes. 

§420.52    [Corrected] 

24.  On  page  82054,  correct  footnote  2 
of  the  EFFLUENT  LIMITATIONS  (BPT) 
table  in  §  420.52  to  read:  "  ^  There  shall 
be  no  discharge  of  process  wastewater 
pollutants  to  waters  of  the  U.S.  for 
electric  arc  furnaces  or  ladle  metfdliugy 
other  than  vacuum  degassing." 

§420.54    [Corrected] 

25.  On  page  82055,  in  column  1, 
correct  paragraph  (a)(4);  and  on  page 
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82055,  in  column  1,  correct  paragraph 
(b)(4)  as  follows: 

§  420.54    Effluent  limitations  attainable  by 
ttie  application  of  ttie  t>est  available  control 
technology  economically  achievat>le  (BAT). 

***** 

(a)*** 

(4)  Ladle  Metallurgy  other  than 
Vacuum  Degassing.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants  to  waters  of  the  U.S. 

***** 

(b)*** 

(4)  Ladle  Metallurgy  other  than 
Vacuum  Degassing.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants  to  waters  of  the  U.S. 

§420.56    [Corrected] 

26.  On  page  82055,  in  colimm  2, 
correct  paragraph  (a)(4);  and  on  page 

82056,  in  column  1,  correct  paragraph 
(b)(4)  as  follows: 

§  420.56    Pretreatment  Standards  for 
Existing  Sources  (PSES). 

***** 

(a)  *  *  * 

(4)  Ladle  Metallurgy  other  than 
Vacuum  Degassing.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants  to  POTWs. 
***** 

(b)*** 

(4)  Ladle  Metallurgy  other  than 
Vacuum  Degassing.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants  to  POTWs. 

§420.61    [Amended] 

27.  On  page  82057,  in  column  2, 
correct  §  420.61  by  removing  and 
reserving  paragraph  (z). 

§420.64    [Amended] 

28.  On  page  82059,  in  the  EFFLUENT 
LIMITATIONS  (BAT)  table  of  §  420.64 
(b)(1),  correct  the  entry  in  the  second 
column  for  paragraph  (b)(l)(i)(C)  to  read 
"0.00000363". 

29.  On  page  82059,  in  the  EFFLUENT 
LIMITATIONS  (BAT)  table  of  §  420.64 
(b)(1),  correct  the  entry  in  the  second 
column  for  paragraph  (b)(l)(i)(D)  to  read 
"0.00000518". 

30.  On  page  82059,  in  the  EFFLUENT 
LIMITATIONS  (BAT)  table  of  §  420.64 
(b)(1),  correct  the  entry  in  the  third 
column  for  paragraph  (b)(l)(v)(C)  to  read 
"0.0000000944". 

31.  On  page  82062,  in  the  EFFLUENT 
LIMITATIONS  (BAT)  table  of 

§  420.64(e)(1),  correct  the  entry  in  the 
second  column  for  paragrpah  (d)(l)(i){D) 
to  read  "0.0000609". 

32.  On  page  82062,  in  the  EFFLUENT 
LIMITATIONS  (BAT)  table  of 

§  420.64(e)(1),  correct  the  entry  in  the 


second  column  for  paragraph 
(e)(l)(vii)(B)  to  read  "0.00134". 

33.  On  page  82062,  in  the  EFFLUENT 
LIMITATIONS  (BAT)  table  of 

§  420.64(e)(1),  correct  the  entry  in  the 
second  column  for  paragraph 
(e)(l)(ix)(A)  to  read  "0.0263". 

34.  On  page  82062,  in  the  EFFLUENT 
LIMITATIONS  (BAT)  table  of 

§  420.64(e)(1),  correct  the  entry  in  the 
third  column  for  paragraph  (e)(l)(iii)(A) 
to  read  "0.0913". 

35.  On  page  82062,  in  the  EFFLUENT 
LIMITATIONS  (BAT)  table  of 

§  420.64(e)(1),  correct  the  entry  in  the 
third  column  for  paragraph  (e)(l)(v)(C) 
to  read  "0.000000634".  

36.  On  page  82063,  in  the  EFFLUENT 
LIMITATIONS  (BAT)  table  of 

§  420.64(f)(1),  correct  the  entry 
paragraph  (f)(l)(iii)(B)  by  removing  the 
superscripts  in  the  second  and  third 
columns. 

37.  On  page  82063,  in  the  EFFLUENT 
LIMITATIONS  (BAT)  table  of 

§  420.64(g)(1),  correct  the  entry  in  the 
third  colimm  for  paragraph  {g)(l)(i)(B)  to 
read  "0.000546". 

38.  On  page  82063,  in  the  EFFLUENT 
LIMITATIONS  (BAT)  table  of 

§  420.64(g)(1),  correct  the  entry  in  the 
third  column  for  paragraph  (g)(l)(iv)(C) 
to  read  "0.000000535". 

§420.65    [Amended] 

39.  On  page  82065,  in  the 
PERFORMANCE  STANDARDS  (NSPS) 
table  of  §  420.65(b)(2),  correct  the  entry 
in  the  second  column  for  paragraph 
(b)(2)(i){A)(2)  to  read  "0.0638". 

40.  On  page  82065,  in  the 
PERFORMANCE  STANDARDS  (NSPS) 
table  of  §420.65(b)(2).  correct  the  entry 
in  the  second  colunui  for  paragraph 
(b)(2)(i)(E)(5)  to  read  "0.00895". 

41.  On  page  82066,  in  the 
PERFORMANCE  STANDARDS  (NSPS) 
table  of  §  420.65(b)(2),  correct  the  entry 
in  the  third  column  for  paragraph 
(b)(2)(i)(G)(l)  to  read  "0.00196". 

42.  On  page  82067,  in  the 
PERFORMANCE  STANDARDS  (NSPS) 
table  of  §  420.65(b)(4),  correct  the  entry 
in  the  third  colimm  for  paragraph 
(b)(4)(i)(E)(3)  to  read  "0.0000000944". 

43.  On  page  82068,  in  the 
PERFORMANCE  STANDARDS  (NSPS) 
table  of  §  420.65(b)(5),  correct  the  entry 
in  the  second  column  for  paragraph 
(B)(5)(i)(I)(l)  to  read  "0.00999". 

44.  On  page  82071,  in  the 
PERFORMANCE  STANDARDS  (NSPS) 
table  of  §  420.65(b)(8),  correct  the  entry 
in  the  third  column  for  paragraph 
(b)(8)(i)(F)(l)  to  read  "0.00973". 

45.  On  page  82071,  in  the 
PERFORMANCE  STANDARDS  (NSPS) 
table  of  §  420.65(b)(8),  correct  paragraph 
(b)(8)(i)(F)(l)byaddinga"2" 


superscript  in  the  second  and  third 
columns. 

46.  On  page  82071,  in  the 
PERFORMANCE  STANDARDS  (NSPS) 
table  of  §  420.65(b)(9),  correct  the  entry 
in  the  second  column  for  paragraph 
(b)(9)(ix)(A)  to  read  "0.0281". 

47.  On  page  82071,  in  the 
PERFORMANCE  STANDARDS  (NSPS) 
table  of  §  420.65(b)(9),  correct  the  entry 
in  the  third  column  for  paragraph 
(b)(9)(A)  to  read  "0.0116". 

48.  On  page  82071,  in  the 
PERFORMANCE  STANDARDS  (NSPS) 
table  of  §  420.65(b)(9).  correct  paragraph 
(b)(9)(ix)(A)  by  adding  a  "2"  superscript 
in  the  second  and  third  columns. 

§420.66    [Amended] 

49.  On  page  82075,  correct  the 
PERFORMANCE  STANDARDS  (PSES) 
table  of  §  420.66  (e)(6)  by  adding  a  "2" 
superscript  to  the  title. 

§420.67    [Amended] 

50.  On  page  82078,  in  the 
PRETREATMENT  STANDARDS  (PSNS) 
table  of  §  420.67(b)(2),  correct  the  entiy 
in  the  third  column  for  entry  in  the 
third  column  for  paragraph 
(B)(2)(i)(E)(3)  to  read  "0.0000000944". 

51.  Revise  §420.70  as  follows. 

§420.70    Applicabllity. 

The  provisions  of  this  subpart  are 
applicable  to  discharges  and  the 
introduction  of  pollutants  into  publicly 
owned  treatment  works  resulting  from 
production  of  direct-reduced  iron, 
forging  and  briquetting  operations. 

§420.71    [Amended] 

52.  On  page  82082,  in  column  1 
correct  paragraph  (a)(2)  as  follows: 

§420.71    Subcategory  definitions. 

***** 

(a)*  *  * 

(2)  The  daily  operating  (production) 
rate  must  be  determined  as  specified  in 
§420.3. 

***** 

53.  On  page  82082,  in  column  2, 
correct  §  420.71  by  removing  paragraph 

(a)(3). 

§420.75    [Amended] 

54.  On  page  82083,  correct  the  table 
title  in  §  420.75(a)  to  read: 
"PERFORMANCE  STANDARDS 
(NSPS)". 

55.  On  page  82083,  correct  the  table 
tide  in  §  420.75(b)  to  read: 
"PERFORMANCE  STANDARDS 
(NSPS)". 

Dated:  January  19.  2001. 
J.  Charles  Fox, 

Assistant  Administrator  for  Water. 
[FR  Doc.  01-3730  Filed  2-13-01;  8:45  am] 
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FEDERAL  COMMUNICAHONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-253,  MM  Doclwt  No.01-2S,  RM- 
100551 

Radio  Broadcasting  Services; 
Nonhomo,  MN 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by 
PharrNorth  Radio  seeking  the  allotment 
of  Channel  291 A  to  Northome,  MN,  as 
the  commimity's  first  local  aiiral 
service.  Channel  291A  can  be  aUotted  to 
Northome  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction,  at 
coordinates  47-52-24  NL;  94-16-54 
WL.  Canadian  concurrence  in  the 
allotment  has  been  requested  since 
Northome  is  located  within  320 
kilometers  (200  miles)  of  the  U.S.- 
Canadian border. 

DATES:  Comments  must  be  filed  on  or 
before  March  26,  2001,  and  reply 
comments  on  or  before  April  10,  2001. 

ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  SW., 
Room  TW-A325,  Washington,  DC 
20554.  In  addition  to  filing  conmients 
with  the  FCC,  interested  parties  shoidd 
serve  the  petitioner,  or  its  counsel  or 
consultant,  as  follows:  Lee  J.  Peltzman, 
Shainis  &  Peltzman.  Chartered,  1850  M 
Street,  NW.,  Suite  240,  Washington,  DC 
20036  (Counsel  to  petitioner). 
FOR  FURTHER  INFORMATKM  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATKW:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
01-25,  adopted  January  24,  2001,  and 
released  February  2,  2001.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center,  445  12th  Street,  SW., 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Services, 
Inc..  (202)  857-3800, 1231  20th  Street, 
NW.,  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  shoidd  note 
that  from  the  time  a  Notice  of  Proposed 
Ride  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 


consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
govemii^  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  Broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 

§73.202    [Amended] 

2.  Section  73.202(b),  die  Table  of  FM 
Allotments  under  Minnesota,  is 
amended  by  adding  Northome,  Channel 
291A. 

Federal  Communications  Conunission. 

John  A.  Karousos, 

Chief.  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

(FR  Doc.  01-3715  Filed  2-13-01;  8:45  amj 

BtLUNQ  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  No.  01-252,  MM  Docket  No.  01-24,  RM- 
10052] 

Radio  Broadcasting  Services;  Hewitt, 
TX 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by 
Bordeaux  Radio  Broadcasting  proposing 
the  allotment  of  Channel  294A  at 
Hewitt,  Texas,  as  that  community's  first 
local  FM  service.  The  coordinates  for 
Channel  294A  at  Hewitt  are  31-24-52 
and  97-11-23.  There  is  a  site  restriction 
5.3  kilometers  (3.3  miles)  south  of  the 
community. 

DATES:  Comments  must  be  filed  on  or 
before  March  26,  2001,  and  reply 
conmients  on  or  before  AprU  10,  2001. 
ADDRESSES:  Federal  Communications 
Commission,  445  Twelfth  Street,  SW., 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 


petitioner's  counsel,  as  follows:  Robert 
Lewis  Thompson,  Thiemann  Aitken  & 
Vohra,  LLC,  908  King  Street,  Suite  300, 
Alexandria,  VA  22314. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
01-24,  adopted  January  24,  2001,  and 
released  February  2,  2001.  The  fuU  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Information 
Center.  445  Twelfth  Street,  SW, 
Washington,  DC  20554.  The  complete 
text  of  this  decision  may  also  be 
purchased  from  the  Commission's  copy 
contractors.  International  Transcription 
Services,  Inc.,  1231  20th  Street,  NW., 
Washington,  DC  20036,  (202)  857-3800, 
facsimile  (202)  857-3805. 

Provisions  of  the  Regulatory 
Flexibdity  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CRF 
part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  a^  follows: 

Authority:  47  U.S.C.  154.  303,  334  and  336. 
§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  imder  Texas,  is  amended  by 
adding  Hewitt,  Channel  294A. 

Federal  Communications  Commission. 
Joiui  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

[FR  Doc.  01-3714  Filed  2-13-01;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  No.  01-251,  MM  Docket  No.  01-27,  RM- 
10056] 

Radio  Broadcasting  Services;  Wisner, 


agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  Wisner 
Broadcasting  Company  proposing  the 
allotment  of  Channel  300C3  at  Wisner, 
Louisiana,  as  that  community's  first 
local  service.  The  coordinates  for 
Channel  300C3  at  Wisner  are  32-05-28 
and  91-28-57.  There  is  a  site  restriction 
20.4  kilometers  (12.7  miles)  northeast  of 
the  commxmity. 

DATES:  Comments  must  be  filed  on  or 
before  March  26,  2001.  and  reply 
comments  on  or  before  April  10.  2001. 
ADDRESSES:  Federeil  Communications 
Commission.  445  Twelfth  Sti^et.  SW.. 
Washington.  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Ann 
Bavender,  Fletcher.  Heald  &  Hildreth. 
P.L.C..  1300  N.  17th  Sti-eet.  11th  Floor. 
Arlington.  Virginia  22209. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle.  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
01-27,  adopted  January  24,  2001.  and 
released  February  2,  2001.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Information 
Center,  445  Twelfdi  Street,  SW, 
Washington,  DC  20554.  The  complete 
text  of  this  decision  may  also  be 
purchased  from  the  Commission's  copy 
contractors,  International  Transcription 
Services,  Inc.,  1231  20th  Sti^t.  NW.. 
Washington.  DC  20036.  (202)  857-3800. 
facsimile  (202)  857-3805. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  Hot  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 


For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 

§73^02    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Louisiana,  is 
amended  by  adding  Wisner.  Channel 
300C3. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  01-3713  Filed  2-13-01;  8:45  am] 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-254;  MM  Docket  No.  01-26;  RM- 
10045] 

Radio  Broadcasting  Services; 
Patterson,  GA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  for  rule  making 
filed  by  Bemice  P.  Hedrick  seeking  the 
allotment  of  Channel  296A  to  Patterson, 
GA,  as  the  community's  first  local  aural 
service.  Chaimel  296A  can  be  allotted  to 
Patterson  in  compliance  writh  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  2.9  kilometers  (1.8  miles) 
east,  at  coordinates  31-23-12  NL;  82- 
06-18  WL.  to  avoid  a  short-spacing  to 
both  the  licensed  site  and  pending 
construction  permit  site  of  Station 
WOKA-FM.  Channel  294C1,  Douglas. 
GA. 

DATES:  Comments  must  be  filed  on  or 
before  March  26,  2001,  and  reply 
comments  on  or  before  April  10.  2001. 
ADDRESSES:  Secretary,  Federal 
Communications  Commission. 
Washington.  DC  20554.  hi  addition  to 
filing  comments  with  the  FCC. 
interested  parties  should  serve  the 


petitioner,  as  follows:  Bemice  P. 
Hedrick.  P.O.  Box  27.  317  Stonegables 
Ct.,  Gray,  GA  31032  (Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro.  Mass  Media  Biueau, 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
01-26;  adopted  January  24.  2001  and 
released  February  2,  2001.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Information  Center  (Room 
CY-A257).  445  12th  Sti^t.  SW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
hic,  (202)  857-3800. 1231  20th  Street. 
NW..  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to"  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303.  334  and  336. 
§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Georgia,  is  amended 
by  adding  Patterson.  Channel  296A. 

Federal  Communications  Commission. 
Jotm  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  01-3712  Filed  2-13-01;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  622 
p.D.  020501  q 

Caribbean  Fishery  Management 
Council;  Public  Hearings 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  hearing;  request 

for  comments. 

SliMMARY:  The  Caribbean  Fishery 
Management  Coimcil  (Council)  will 
hold  a  public  hearing  to  obtain  input 
from  fishers  and  the  general  public  on 
its  proposed  language  for  the  definition 
of  essential  fish  habitat  (EFH)  for  the 
dolphin/wahoo  fishery  of  the  U.S. 
Caribbean.  This  definition  will  be  part 
of  the  Fishery  Management  Plan  for  the 
Dolphin  and  Wahoo  Fishery  of  the 
Atlantic,  Caribbean,  and  Gulf  of  Mexico 
(FMP)  that  is  currently  imder 
development. 

DATES:  The  public  hearing  will  be  held 
on  Tuesday,  February  20,  2001,  at  7 
p.m..  Written  comments  from  the  public 
will  be  accepted  through  until  February 
20,  2001.  See  also  SUPPLEMBITARY 
MFORMATKM. 

ADDRESSES:  The  public  hearing  will  be 
held  in  St.  Thomas,  U.S. V.I. ,  at  the 
conference  room  of  the  Windward 
Passage  Holiday  Inn  Hotel,  located  at 


Veterans  Drive,  Charlotte  Amalie,  St. 
Thomas,  U.S.V.I.  Written  comments  on 
the  proposed  EFH  language  should  be 
submitted  to  the  Caribbean  Fishery 
Management  Council,  268  Muiioz 
Rivera  Avenue,  Suite  1108,  San  Juan, 
Puerto  Rico  00918-2577;  telephone  (787) 
766-5926.  Written  copies  of  the 
proposed  EFH  definition  language  are 
available  from  the  Council  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Miguel  A.  Rolon,  Executive  Director, 
Caribbean  Fishery  Management  Council, 
268  Munoz  Rivera  Avenue,  Suite  1108, 
San  Juan,  Puerto  Rico  00918-2577; 
telephone  (787)  766-5926. 
SUPPI^MENTARY  MFORMATION:  The 
Coimcil  will  hold  a  public  hearing  to 
obtain  input  from  fishers  and  the 
general  public  on  its  proposed  language 
for  the  definition  of  EFH  for  the 
dolphin/wahoo  fishery  of  the  U.S. 
Caribbetm.  The  currently  proposed 
language  for  EFH  is  the  following: 
"Identify  Essential  Fish  Habitat  (EFH) 
for  dolphin  and  wahoo  in  the  U.S. 
Caribbean  as  any  floating  natural  object 
in  the  water  colimm,  such  as  Sargassum 
or  other  floating  algae  or  any  other 
plant,  plus  ocean  fronts  where  these 
objects  accumulate.  Included  as  EFH  are 
those  associated  species  that  serve  as 
prey  or  food  for  dolphin  or  wahoo.  Man- 
made  objects,  such  as  fish  attracting 
devices  (FADs),  refuse  and  lost  nets,  are 
excluded  fitim  this  definition."  The 
Council  has  prepared  a  written 
statement  of  its  proposed  defintion  of 
EFH  for  the  dolphin/wahoo  fishery  of 
the  U.S.  Caribbean,  which  is  available 


from  the  Coimcil  (see  ADDRESSES)  ^d 
will  be  available  at  the  hearing. 

The  Council's  intention  is  to  consider 
the  public  conunent  on  this  issue  before 
adopting  its- final  proposed  definition  of 
dolphin/wahoo  EFH  for  inclusion  in  the 
proposed  FMP.  The  FMP  is  under 
preparation  jointly  with  the  South 
Atlantic  and  Gulf  of  Mexico  Fishery 
Management  Councils.  These  three 
fishery  management  councils  intend  to 
hold  a  joint  meeting  on  February  22, 
2001,  to  discuss  and  adopt  final 
measures  for  the  final  FMP  prior  to 
submitting  it  to  NMFS  for  review, 
approval,  and  implementation  under 
procedures  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act.  The  notice  of  this  meeting  was 
published  at  50  66  FR  7628  on  January 
24,  2001. 

Special  Accommodatioiis 

This  hearing  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Mr. 
Miguel  A.  Rolon,  Executive  Director, 
Caribbean  Fishery  Mabagement  Council, 
268  Munoz  Rivera  Avenue,  Suite  1108, 
San  Juan,  Puerto  Rico,  00918-2577, 
telephone  (787)  766-5926,  at  least  5  days 
prior  to  the  meeting  date. 

Dated:  February  8,  2001. 
Bruce  C.  Morebead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  01-3769  Filed  2-13-01;  8:45  ami 
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AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Notice  of  Public  Infonnation  Collection 
Requirements  Submitted  to  OMB  for 
Review 

summary:  U.S.  Agency  for  International 
Development  (USAID)  has  submitted 
the  following  infonnation  collection  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  within  30  days  of  this 
notification.  Comments  should  be 
addressed  to:  Desk  Officer  for  USAID, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (OMB),  Washington,  DC  20503. 
Copies  of  the  information  collection  and 
supporting  documents  may  be  obtained 
by  calling  (202)  712-1365. 
SUPPLEMENTARY  INFORMATION: 

OMB  Number:  OMB  0412-0550. 

Form  Number:  AID  1570-13  and 
1570-14. 

Title:  Narrative/Time-Line  and  Report 
on  Commodities  (Quarterly  Reports). 

Type  of  Submission:  Renewal. 

Purpose 

The  purpose  of  this  information 
collection  is  to  properly  respond  to  the 
annual  competition  among  applicants 
who  apply  on  behalf  of  their  sponsored 
overseas  institutions  and  independent 
reviewers.  ASHA  needs  to  assess  the 


strength  and  capability  of  the  U.S. 
organizations,  the  overseas  institutions 
and  the  merits  of  their  proposed 
projects.  Easily  accessible  historical 
records  on  past  accomplishments  and 
performance  by  repeat  USOs,  would 
speed  the  grant  making  process  and 
provide  documented  reasons  for  both 
successful  and  unsuccessful 
applications. 

Annual  Reporting  Burden 

Respondents:  70. 

Total  Annual  Responses:  656. 

Total  Annual  Hours  Requested:  1,824 
hours. 

Dated:  February  1 ,  2001. 
Joanne  Paskar, 

Chief,  Infonnation  and  Records  Division, 

Office  of  Administrative  Services,  Bureau  for 

Management. 

[FR  Doc.  01-3720  Filed  2-13-01;  8:45  am] 

BILUNG  COOE  <116-01-M 


AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Renewal  of  the  Advisory  Committee  on 
Voluntary  Foreign  Aid 

agency:  United  States  Agency  for 
International  Development. 

action:  Notice  of  renewal  of  advisory 
committee. 

summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  the 
Administrator  has  determined  that 
renewal  of  the  Advisory  Committee  on 
Voluntary  Foreign  Aid  for  a  two-year 
period,  beginning  January  21, 2001,  is 
necessary  and  in  the  public  interest. 

FOR  FURTHER  INFORMATION  CONTACT: 

Noreen  O'Meara,  (202)  712-5979. 


Dated:  January  2,  2001. 
Noreen  O'Meara, 

Director,  Advisory  Committee  on  Voluntaiy 

Foreign  Aid  (ACVFA). 

[FR  Doc.  01-3721  Filed  2-13-01;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Antidumping  or  Countervailing  Duty 
Order,  Rnding,  or  Suspended 
investigation;  Opportunity  to  Request 
Administrative  Review 

agency:  Import  Administration. 
International  Trade  Administration, 
Department  ofCommerce. 
ACTION:  Notice  of  opportunity  to  request 
administrative  review  of  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 

Background 

Each  year  during  the  anniversary 
month  of  the  publication  of  an 
antidumping  or  countervailing  duty 
order,  finding,  or  suspension  of 
investigation,  an  interested  party,  as 
defined  in  section  771(9)  of  the  Tariff 
Act  of  1930,  as  amended  (the  Act),  may 
request,  in  accordance  with  section 
351.213(2000)  of  the  Department  of 
Commerce  (the  Department) 
Regulations,  that  the  Department 
conduct  an  administrative  review  of  that 
antidiunping  or  countervailing  duty 
order,  finding,  or  suspended 
investigation. 

Opportunity  To  Request  a  Review: 

Not  later  than  the  last  day  of  February 
2001,  interested  parties  may  request 
administrative  review  of  the  following 
orders,  findings,  or  suspended 
investigations,  with  anniversary  dates  in 
February  for  the  following  periods: 


Period 


Antidumping  Duty  Proceedings: 

A-351 -825— Brazil:  Stainless  Steel  Bar 

A-427-81 6— France:  Certain  Cut-to-Length  Carbon-Quality  Steel  Plate  .... 

A-428-807— Germany:  Sodium  Thiosulfate  '. 

A-533-817— India:  Certain  Cut-to-Length  Cart>on-Ouallty  Steel  Plate 

A-533-809 — India:  Forged  Stainless  Steel  Flanges  

A-533-810 — India:  Stainless  Steel  Bar 

A-533-813 — India:  Certain  Preserved  Mushrooms 

A-560-805 — Indonesia:  Certain  Cut-to-Length  Cartxxi-Quality  Steel  Plate 

A-560-802 — Indonesia:  Certain  Preserved  Mushrooms 

A-560-801 — Indonesia:  Melamine  Institutional  Dinnenvare  


2/1/D0-t/31A)1 

7/29/99-1/31/01 

2/1/00-1/31/01 

7/29/99-1/31/01 

2/1AX)-1/31/01 

2/1/00-1/31/01 

2/1/00-1/31/01 

7/29/99-1/31/01 

2/1AX)-1/31/01 

2/1AX)-1/31A)1 
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Period 


A-475-826— Italy:  Certain  Cut-to-Length  Cartxxi-Quality  Steel  Plate 

A-588-602^apan:  Cartxjn  Steel  Butt-Weld  Pipe  Fittings  

A-588-847^apan;  Certain  Cut-lo-Length  Cartxxi-Quality  Steel  Plate 

A-588-810— Japan:  Mechanical  Transfer  Presses I 

A-588-056— Japan:  Melamine  

A-588-833-^apan:  Stainless  Steel  Bar 

A-580-636— Republic  of  Korea:  Certain  Cut-to-Length  Cartwn-Quality  Steel  Plate 

A-580-813 — Reput>lic  of  Korea:  Stainless  Steel  Butt-Weld  Pipe  Fittings  

A-583-821 — Taiwan:  Forged  Stainless  Steel  Flanges  

A-583-825 — Taiwan:  Melamine  Institutional  Dinnenware  

A-570-803 — The  People's  Republic  of  China:  Axes/adzes 

A-570-803— The  People's  Republic  of  China:  Bars/wedges 

A-570-851 — The  Peojate's  Reput)lic  of  China:  Certain  Preserved  Mushrooms  

A-570-830— The  People's  Ftepublic  of  China:  Coumarin 

A-570-6S2— The  People's  Republic  of  China:  Creatir>e  Monohydrate 

A-570-803— The  People's  Republic  of  China:  Hammers/sledges  

A-570-840— The  People's  RefXiblic  of  China:  Manganese  Metal 

A-570-844 — The  People's  Reput>lic  of  China:  Melamine  Instituiooal  Dtrmefware  ... 

A-570-501— The  People's  Republic  of  China:  Paint  Brushes 

A-570-803— The  People's  Republic  of  China:  Picks/mattocks  

A-570-805 — The  PeoJDle's  Republic  of  China:  Sodium  Thiosalate  

,    A-412-805— The  United  Kingdom:  Sodium  Thiosulfate  

Countervailing  Duty  Proceedings: 

C-427-817—f  ranee:  Certain  Cut-to  Length  Carbon  Quality  Steel  Plate  

A-533-818— India:  Certain  Cut-to-Length  CartxxvQuality  Steel  Plate 

A-560-806 — Indonesia:  Certain  Cut-to-Length  Cart)on-Quality  Steel  Plate 

A-475-827— Italy:  Certain  Cut-to-Length  CartXHvQuality  Steel  Plate  

C-580-837— Republic  of  Korea:  Certain  Cut-to-Length  CartxxvOuaHty  Steel  Plate 
Suspension  Agreements:  None. 


7/29/99-1/31/01 
2/1/0O-1/31/01 

7/29/99-1/31/01 
2/1/00-1/31/01 
2/1/99-1/31/01 
2/1/00-1/31/01 

7/29/99-1/31/01 
2/1/00-1/31/01 
2/1/00-1/31/01 
2/1/00-1/31/01 
2/1/00-1/31/01 
2/1/00-1/31/01 
2/1/00-1/31/01 
2/1A)0-1/31/01 

7/30/99-1/31/01 
2/1/00-1/31/01 
2/1/00-1/31/01 
2/1/00-1/31/01 
2/1/00-1/31/01 
2/1/00-1/31/01 
2/1/00-1/31/01 
2/1/00-1/31/01 

7/26/99-12/31/00 
7/26/99-12/31/00 
7/26/99-12/31/00 
7/26/99-12/31/00 
7/26/99-12/31/00 


In  accordance  with  section  351.213(b) 
of  the  regulations,  an  interested  party  as 
defined  by  section  771(9)  of  the  Act, 
may  request  in  writing  that  the 
Secretary  conduct  an  administrative 
review.  For  both  antidumping  and 
countervailing  duty  reviews,  the 
interested  party  must  specify  the 
individual  producers  or  exporters 
covered  by  an  antidiunping  finding  or 
an  antidimiping  or  countervailing  duty 
order  or  suspension  agreement  for 
which  it  is  requesting  a  review,  and  the 
requesting  party  must  state  why  it 
desires  the  Secretary  to  review  those 
particular  producers  or  exporters.  If  the 
interested  party  intends  for  the 
Secretary  to  review  sales  of  merchandise 
by  an  exporter  (or  a  producer  if  that 
producer  also  exports  merchandise  fixim 
other  suppliers)  which  were  produced 
in  more  than  one  country  of  origin  and 
each  country  of  origin  is  subject  to  a 
separate  order,  then  the  interested  party 
must  state  specifically,  on  an  order-by- 
order  basis,  which  exporter(s)  the 
request  is  intended  to  cover. 

Six  copies  of  the  request  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration,  International 
Trade  Administration,  Room  1870,  U.S. 
Department  of  Commerce,  14th  Street  & 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230.  The 
Department  also  asks  parties  to  serve  a 
copy  of  their  requests  to  the  Office  of 
Antidtmiping/  Cotmtervailing 
Enforcement,  Attention:  Sheila  Forbes, 


in  room  3065  of  the  main  Conamerce 
Building.  Ftirther,  in  accordance  with 
section  351.303(f)(l)(i)  of  the 
regulations,  a  copy  of  each  request  must 
be  served  on  every  party  on  the 
Department's  service  list. 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  "Initiation 
of  Administrative  Review  of 
Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation"  for  requests  received  by 
the  last  day  of  February  2001.  If  the 
Department  does  not  receive,  by  the  last 
day  of  February  2001 ,  a  request  for 
review  of  entries  covered  by  an  order, 
finding,  or  suspended  investigation 
listed  in  this  notice  and  for  the  period 
identified  above,  the  Department  will 
instruct  the  Customs  Service  to  assess 
antidumping  or  coimtervailing  duties  on 
those  entries  at  a  rate  equal  to  the  cash 
deposit  of  (or  bond  for)  estimated 
antidumping  or  countervailing  duties 
required  on  those  entries  at  the  time  of 
entry,  or  withdrawal  firom  warehouse, 
for  consumption  and  to  continue  to 
collect  the  cash  deposit  previously 
ordered. 

This  notice  is  not  required  by  statute 
but  is  published  as  a  service  to  the 
international  trading  community. 


Dated:  February  8,  2001. 
HoUy  A.  Kuga. 

Acting  Deputy  Assistant  Secretary,  Group  IJ 

for  Import  Administration. 

(FR  Doc.  01-3764  Filed  2-13-^)1;  8:45  am] 

MLLMO  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-823-805] 

Notice  of  Extension  of  Time  Limits  for 
the  Final  Results  of  Administrative 
Review  of  ttie  Suspension  Agreement 
on  Silicomanganeee  From  Uioalne 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  extension  of  time 
limits  for  the  final  results  of 
administrative  review  of  the  suspension 
agreement  on  silicomanganese  from 
Ukraine. 

SUMMARY:  The  Department  of  Commerce 
("the  Department")  is  extending  the 
time  limits  for  the  final  results  of  the 
administrative  review  on  the  suspension 
agreement  on  silicomanganese  from 
Ukraine. 

EFFECTIVE  DATE:  February  14,  2001. 
FOR  FURTHER  INFORMATK)N  CONTACT:  Jean 
Kemp  or  Carrie  Blozy;  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
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Commerce,  14th  and  Constitution 
Avenue,  NW.,  Washington  DC  20230; 
telephone:  (202)  482-4037  or  (202)  482- 
0165,  respectively. 

Extension  of  Final  Results 

The  Department  published  its  notice 
of  initiation  of  this  review  in  the 
Federal  Register  on  December  21, 1999 
(64  FR  72644).  On  December  5,  2000, 
the  Department  published  the  notice  of 
preliminary  results  of  administrative 
review  of  the  suspension  agreement  on 
silicomanganese  from  Ukraine  (65  FR 
75921).  The  final  results  are  currentiy 
due  no  later  than  April  4,  2001.  Because 
it  is  not  practicable  to  issue  the  final 
results  of  review  by  the  current 
deadline,  the  Department  is  extending 
the  time  limits  for  the  final  results  of  the 
aforementioned  review  60  days,  in 
accordance  with  section  751(a)(3)(A)  of 
the  Tariff  Act  of  1930  ("the  Act"),  as 
amended  by  the  Uruguay  Round 
Agreements  Act  of  1994  (for  a  further 
discussion,  see  the  February  2,  2001 
Decision  Memorandum  from  Edward  C. 
Yang  to  Joseph  A.  Spetrini:  Request  to 
Extend  Final  Results  in  the  Review  of 
the  Antidumping  Duty  Suspension 
Agreement  on  Silicomanganese  from 
Ukraine). 

This  extension  of  time  limits  is  in 
accordance  with  section  751(a)(3)(A)  of 
the  Act. 

Dated:  February  2,  2001. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary,  AD/CVD 

Enforcement  Group  III. 

(FR  Doc.  01-3763  Filed  2-13-01;  8:45  am) 

anjJNO  CODE  3S10-OS-^ 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

AGENCY:  International  Trade 
Administration,  Department  of 
Commerce 
ACTION:  Notice. 

SUMMARY:  The  Department  of  Commerce 
invites  U.S.  companies  to  participate  in 
the  below  listed  overseas  trade 
missions.  For  a  more  complete 
description  of  each  trade  mission, 
obtain  a  copy  of  the  mission  statement 
from  the  Project  Officer  indicated  for 
each  mission  below.  Recruitment  and 
selection  of  private  sector  participants 
for  these  missions  will  be  conducted 
according  to  the  Statement  of  Policy 
Governing  Department  of  Commerce 
Overseas  Trade  Missions  dated  March  3, 
1997. 

High  Technology  Solutions  Trade 
Mission. 


Paris,  France;  Florence,  Italy;  and 
(optional)  Warsaw,  Poland. 

May  12-22,  2001. 

Recruitment  closes  on  April  1,  2001. 

For  further  information  contact:  Mr. 
Michael  Manning,  U.S.  Department  of 
Commerce. 

Telephone  609-989-2100,  ext  12;  or 
e-Mail:  Michael.Manning@mail.doc.gov. 

Women  in  Trade  Business 
Development  Mission. 

Milan,  Italy  and  Athens,  Greece. 

May  20-24,  2001. 

Recruitment  closes  on  March  20, 
2001. 

For  further  information  contact:  Ms. 
Loretta  Allison,  U.S.  Department  of 
Commerce. 

Telephone  202-482-5479;  or  e-Mail: 
Loretta Allison@ita.doc.gov. 

Used  Equipment  Trade  Mission. 

Guatemala  City,  Guatemala; 
Tegucigalpa  and  San  Pedro  StUa, 
Honduras. 

Jime  3-8,  2001. 

Recruitment  closes  on  May  10,  2001. 

For  further  information  contact:  Mr. 
John  Bodson,  U.S.  Department  of 
Commerce. 

Telephone  202-482-0681;  or  e-Mail: 
John Bodson@ita.doc.gov. 

Aerospace  Executive  Service  at  the 
Paris  Air  Show. 

Paris,  France. 
June  17-24,  2001. 
Recruitment  closes  on  March  23, 
2001. 

For  further  information  contact:  Ms. 
Kelly  Bergren,  U.S.  Department  of 
Commerce. 

Telephone  860-638-6950;  or  e-Mail: 
Kelly.Bergren@mail.doc.gov.  Or,  Ms. 
Cara  Boulesteix,  American  Embassy,  2 
avenue  Gabriel,  75008  Paris,  France. 

Telephone  011-33-1-42-12-22-79; 
or  fax  to  011-33-1-42-12-21-72. 

For  further  information  contact  Mr. 
Reginald  Beckham,  U.S.  Department  of 
Commerce. 

Telephone  202-482-5478,  or  e-Mail 
Reginald Beckham@ita.doc.gov. 

Dated:  February  8,  2001. 
Thomas  H.  Nislwt, 

Director,  Promotion  Planning  and  Support 

Division,  Office  of  Export  Promotion 

Coordination. 

[FR  Doc.  01-3687  Filed  2-13-01;  8:45  am] 

8ILL1NQ  CODE  351 0-OR-U 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  020801 C] 

Gulf  of  Mexico  Rshery  Management 
Council;  Public  Meeting 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Council  (Council)  will 
convene  public  meetings  of  the  Ad  Hoc 
Charter  Vessel/Headboat  Advisory  Panel 
(AP)  on  March  1,  2001,  the 
Socioeconomic  Panel  (SEP)  on  March  2, 
2001,  and  the  Standing  Scientific  and 
Statistical  Committee  (SSC)  on  March  7, 
2001. 

DATES:  The  Ad  Hoc  Charter  Vessel/ 
Headboat  AP  will  meet  beginning  at  8 
a.m.  on  March  1 .  2001 .  The  SEP  will 
meet  beginning  at  8:30  a.m.  on  March  2, 
2001.  The  Standing  SSC  will  meet 
beginning  at  8  a.m.  on  March  7,  2001. 
ADDRESSES:  The  meetings  will  be  held  at 
the  Hilton  Tampa  Airport  Hotel,  2225 
Lois  Avenue,  Tampa,  FL  33607; 
telephone:  813-877-6688. 

Council  address:  Gulf  of  Mexico 
Fishery  Management  Council,  3018  U.S. 
Highway  301  North,  Suite  1000,  Tampa, 
FL  33619. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Wayne  Swingle,  Executive  Director, 
Gulf  of  Mexico  Fishery  Management 
Council;  telephone:  813-228-2815. 
SUPPLEMENTARY  INFORMATION:  The  Ad 
Hoc  Charter  Vessel/Headboat  AP,  SEP, 
and  Standing  SSC  will  meet  to  review 
the  provisions  of  the  Draft  Amendment 
for  a  Charter  Vessel/Headboat  Permit 
Moratorium  (Amendment)  and  provide 
recommendations  to  the  Gulf  of  Mexico 
Fishery  Management  Council.  The  SSC 
will  also  review  the  recommendations 
of  the  SEP  on  the  amendment 
provisions. 

The  amendment  includes  a  large 
number  of  alternatives  that  address  the 
following  issues: 

A.  Duration  of  Moratorimn  and 
Alternatives  Instead  of  a  Moratorium 

B.  A  New  Gulf  Permit  for  the  Reef 
Fish  and  Coastal  Migratory  Pelagics 
Fisheries 

C.  Initial  Eligibility  Requirements  for 
Permits  and/or  Endorsements 

D.  Aimual  Permit  and  Endorsement 
Transfers  During  the  Moratorium 

E.  Vessel  Passenger  Restriction  on 
Permit  Transfers 

F.  Annual  Reissuance  of  Permits  Not 
Renewed  (or  Permanently  Revoked) 
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G.  Appeals  Process  under  the 
Moratorium 

H.  Reporting  Requirements  to 
Maintain  the  New  Gulf  Permit/ 
Endorsement 

The  Alternatives  included  in  the 
amendment  were  developed  by  the  AP 
and  the  Council. 

Copies  of  the  agenda  can  be  obtained 
by  calling  813-228-2815. 

Although  other  non-emergency  issues 
not  on  the  agenda  may  come  before  the 
panels  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  action  during  these  meetings. 
Actions  of  the  panels  will  be  restricted 
to  those  issues  specifically  identified  in 
the  agendas  and  any  issues  arising  after 
publication  of  this  notice  that  require 
emergency  action  imder  Section  305(c) 
of  the  Magnuson-Stevens  Act,  provided 
the  public  has  been  notified  of  the 
Council's  intent  to  take  action  to 
address  the  emergency. 

Special  Accommodatioiis 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Anne  Alford  at  the  Coimcil  (see 
ADDRESSES)  by  February  22,  2001. 

Dated:  February  9.  2001. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  01-3772  Filed  2-13-01;  8:45  am] 
BMJJNQCOOC  3510-22-4 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[LD.  0208018] 

Pacific  Fishery  Management  Council; 
Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Pacific  Fishery 
Management  Council's  (Coimcil)  Coastal 
Pelagic  Species  Management  Team 
(CPSMT)  and  Coastal  Pelagic  Species 
Advisory  Subpanel  (CPSAS)  will  hold  a 
joint  woik  session,  which  is  open  to  the 
public. 

DATES:  The  CPSMT  and  CPSAS  will 
meet  on  Friday,  March  9,  2001,  from  8 
a.m.  until  business  for  the  day  is 
completed. 


ADDRESSES:  The  work  session  will  be 
held  in  the  Deschutes  Room  at  the 
DoubleTree  Hotel  -  Columbia  River, 
1401  N.  Hayden  Island  Drive,  Portland, 
OR  97217;  (503)  283-2111. 

Council  address:  Pacific  Fishery 
Management  Coimcil,  2130  SW  Fifth 
Avenue,  Suite  224.  Portland.  OR  97201. 

FOR  FURTHER  INFORMATK>N  CONTACT:  Dan 
Waldeck,  Pacific  Fishery  Management 
Council;  (503)  326-6352. 

SUPPLEMENTARY  INFORMATION:  The 
primary  purpose  of  this  meeting  is  to 
continue  work  on  several  issues  relative 
to  capacity  in  the  finfish  limited  entry 
fishery.  This  work  is  in  response  to  a 
Council  request  for  the  CPSMT  and 
CPSAS  to  develop  recommendations  for 
a  capacity  goal  for  the  limited  entry 
fishery  and  several  other  capacity- 
related  issues,  including  transferability 
of  limited  entry  permits.  The  CPSMT 
and  CPSAS  are  scheduled  to  provide 
their  recommendations  to  the  Council  at 
the  April  2001  Council  meeting. 

Although  non-emergency  issues  not 
contained  in  the  CPSMT/CPSAS 
meeting  agenda  may  come  before  the 
CPSMT  and/ or  CPSAS  for  discussion, 
those  issues  may  not  be  the  subject  of 
formal  CPSMT  nor  CPSAS  action  during 
these  meetings.  CPSMT  and/or  CPSAS 
action  will  be  restricted  to  those  issues 
specifically  listed  in  this  document  and 
any  issues  arising  after  publication  of 
this  document  that  require  emergency 
action  under  section  305(c)  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
provided  the  public  has  been  notified  of 
the  CPSMT's  and/or  CPSAS's  intent  to 
take  final  action  to  address  the 
emergency. 

Special  Accommodations 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Ms. 
Carolyn  Porter  at  (503)  326-6352  at  least 
5  days  prior  to  the  meeting  date. 

Dated:  February  9.  2001. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  01-3773  Filed  2-13-01;  8:45  am] 
BajJNQ  CODE  3610-22-8 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric      ^ 
Administration 

[I.D.020101A] 

Marine  Mammals;  File  No.  782-1613 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Receipt  of  application. 

SMMMARY:  Notice  is  hereby  given  that 
the  National  Marine  Mammal 
Laboratory,  National  Marine  Fisheries 
Service,  has  applied  in  due  form  for  a 
permit  to  take  California  sea  lions 
[Zalophus  calif omianus),  harbor  seals 
(Phoca  vitulina),  and  northern  elephant 
seals  [Mirounga  angustirostris)  and 
incidentally  take  northern  fur  seals 
[Callorhinus  ursinus)  for  purposes  of 
scientific  research. 

DATES:  Written  or  telefaxed  comments 
must  be  received  on  or  before  March  16, 
2001. 

ADDRESSES:  The  application  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  o£fice(8): 

Permits  and  Documentation  Division, 
Office  of  Protected  Resources.  NMFS, 
1315  East-West  Highway,  Room  13130. 
Silver  Spring,  MD  20910  (301/713- 
2289); 

Southwest  Region,  NMFS.  501  West 
Ocean  Blvd..  Long  Beach.  CA  90802- 
4213  (562/980-4001);  and 

Northwest  Region,  NMFS,  7600  Sand 
Point  Way  NE,  Seattle,  WA  98115  (201/ 
526-6150). 

FOR  FURTHER  INFORMATION  CONTACT: 
Tammy  Adams  or  Ruth  Johnson,  301/ 
713-2289. 

SUPPLEMENTARY  INFORMATION:  The 
subject  permit  is  requested  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended 
(MMPA;  16  U.S.C.  1361  et  seq.)  and  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216). 

The  applicant  is  requesting 
permission  to  conduct  three  research 
projects  on  three  species  of  pinnipeds 
breeding  in  San  Miguel  Island, 
California:  (1)  population  assessment  of 
California  sea  lions  (CSL);  (2)  ecology  of 
infectious  diseases  and  cancers  in  CSL; 
and  (3)  foraging  ecology  of  harbor  seals 
and  northern  elephants.  The  objectives 
are  to:  (1)  monitor  trends  in  population 
parameters  and  health  of  CSL;  (2) 
identify  the  intrinsic  and  extrinsic 
factors  that  affect  the  susceptibility  to 
infectious  diseases  and  the  development 
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of  cancer  in  CSL;  and  (3)  describe  the 
environmental  factors  that  influence  the 
foraging  ecology  of  harbor  seals  and 
northern  elephant  seals.  Population 
assessment  of  CSL  is  a  continuation  of 
a  long-term  program  designed  to  meet 
the  needs  of  the  NMFS  mandate  to 
monitor  population  health  of  pinnipeds. 
Northern  fur  seals  may  be  incidentally 
harassed  during  the  conduct  of  these 
activities. 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.),  an  initial 
determination  has  been  made  that  the 
activity  proposed  is  categorically 
excluded  from  the  requirement  to 
prepare  an  environmental  assessment  or 
environmental  impact  statement. 

Written  comments  or  requests  for  a 
public  hearing  on  this  application 
should  be  mailed  to  the  Chief,  Permits 
and  Documentation  Division,  F/PRl, 
Office  of  Protected  Resources,  NMFS, 
1315  East- West  Highway,  Room  13705, 
Silver  Spring,  MD  20910.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  request  would 
be  appropriate. 

Comments  may  also  be  submitted  by 
facsimile  at  (301)  713-0376,  provided 
the  facsimile  is  confirmed  by  hard  copy 
submitted  by  mail  and  postmarked  no 
later  than  the  closing  date  of  the 
comment  period.  Please  note  that 
comments  will  not  be  accepted  by  e- 
mail  or  by  other  electronic  media. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register, 
NMFS  is  forwarding  copies  of  this 
application  to  the  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors. 

Dated:  February  8.  2001. 
Trevor  R.  Spradlin, 

Acting  Chief,  Permits  and  Documentation 
Division,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
[FR  Doc.  01-3770  Filed  2-13-01;  8:45  am] 

BLUNO  CODE  35tO-22-S 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Request  of  the  Cantor  Exchange  (CX) 
for  Approval  of  its  US  Treasury  Ten- 
Year  Note  Futures  Contract 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  availability  of  terms 

and  conditions  of  a  commodity  futures 

contract. 

SUMMARY:  The  Cantor  Exchange  (CX  or 
Exchange)  has  requested  that  the 
Commission  approve  its  US  Treasury 


Ten- Year  Note  futures  contract, 
pursuant  to  the  provisions  of  Section 
5c(c)(2)(A)  of  the  Conunodity  Exchange 
Act  as  amended.  The  Acting  Director  of 
the  Division  of  Economic  Analysis 
(Division)  of  the  Commission,  acting 
pursuant  to  the  authority  delegated  by 
the  Commission  Regulation  140.96,  has 
determined  that  publication  of  the 
proposal  for  comment  is  in  the  public 
interest,  will  assist  the  Commission  in 
considering  the  views  of  interest 
persons,  and  is  consistent  with  the 
purposes  of  the  Commodity  Exchange 
Act. 

DATES:  Comments  must  be  received  on 
or  before  March  16,  2001. 
ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre,  1155  21st  Street.  NW, 
Washington,  DC  20581.  In  addition, 
comments  may  be  sent  by  facsimile 
transmission  to  facsimile  number  (202) 
481-5521  or  by  electronic  mail  to 
secretary(@)cftc.gov.  Reference  should 
be  made  to  the  CX  US  Treasury  Ten- 
Year  Note  futures  contract. 
FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  Thomas  Leahy  of  the 
Division  of  Economic  Analysis, 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street  NW,  Washington,  DC 
(202)  418-5278.  Facsimile  number: 
(202)  418-5527.  Electronic  mail: 
tleahy@cftc.gov 

SUPPLEMENTARY  INFORMATION:  Copies  of 
the  terms  and  conditions  will  be 
available  for  inspection  at  the  Office  of 
the  Secretariat,  Commodity  Futures 
Trading  Commission.  Three  Lafayette 
Centre,  1155  21st  Street,  NW. 
Washington,  DC  20581.  Copies  of  the 
terms  and  conditions  can  be  obtained 
through  the  Office  of  the  Secretariat  by 
mail  at  the  above  address  or  by  phone 
at  (202)  418-5100. 

Other  materials  submitted  by  the  CX 
in  support  of  the  request  for  approval 
may  be  available  upon  request  pursuant 
to  the  Freedom  of  Information  Act  (5 
U.S.C.  552)  and  the  Commission's 
regulations  thereunder  (17  CFR  part  145 
(1997)).  except  to  the  extent  they  are 
entitled  to  confidential  treatment  as  set 
forth  in  17  CFR  145.5  and  145.9. 
Requests  for  copies  of  such  materials 
should  be  made  to  the  FOl.  Privacy  and 
Sunshine  Act  Compliance  Staff  of  the 
Office  of  Secretariat  at  the  Commission's 
headquarters  in  accordance  with  1 7  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  the 
proposed  terms  and  conditions,  or  with 


respect  to  other  materials  submitted  by 
the  CX  should  send  such  comments  to 
Jean  A.  Webb.  Secretary.  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre,  1155  21st  Street,  NW, 
Washington,  DC  20581  by  the  specified 
date. 

Issued  in  Washington.  DC  on  February  8, 
2001. 

Richard  A.  ShilU, 
Acting  Director. 
[FR  Doc.  01-3762  Filed  2-13-01;  8:45  am] 

BtLUfMS  COOE  6351-01-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Petition  Requesting  Performance 
Standard  for  Bicycle  Kiandletiars 

AGENCY:  Consumer  Product  Safety 

Commission. 

ACTION:  Notice. 

SUMMARY:  The  Commission  has  received 
a  petition  (HP  01-1)  requesting  that  the 
Commission  issue  a  performance 
standard  for  bicycle  handlebars 
regarding  energy  dissipation  and 
distribution  during  impact.  The 
Commission  solicits  written  comments 
concerning  the  petition. 
DATES:  The  Office  of  the  Secretary  must 
receive  comments  on  the  petition  by 
April  16,  2001. 

ADDRESSES:  Comments  on  the  petition, 
preferably  in  five  copies,  should  be 
mailed  to  the  Office  of  the  Secretary. 
Consumer  Product  Safety  Commission, 
Washington.  DC  20207,  telephone  (301) 
584-0800,  or  delivered  to  the  Office  of 
the  Secretary,  Room  501,  4330  East- 
West  Highway,  Bethesda.  Maryland 
20814.  Comments  may  also  be  filed  by 
telefacsimile  to  (301)  504-0127  or  by 
email  to  cpsc-os@cpsc.gov.  Comments 
should  be  captioned  "Petition  HP  01-1, 
Petition  for  Bicycle  Handlebar 
Performance  Standard."  A  copy  of  the 
petition  is  available  for  inspection  at  the 
Commission's  Public  Reading  Room, 
Room  419,  4330  East-West  Highway, 
Bethesda,  Maryland. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rockelle  Hammond.  Office  of  the 
Secretary.  Consumer  Product  Safety 
Commission.  Washington.  D.C.  20207; 
telephone  (301)  504-0800,  ext.  1232. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  has  received 
correspondence  from  Flaura  Koplin 
Winston.  MD.  Ph.D..  Director,  The 
Interdisciplinary  Pediatric  Injury 
Control  Research  Center.  Children's 
Hospital  of  Philadelphia,  requesting  that 
the  Commission  issue  a  rule  prescribing 
performance  standards  for  bicycle 
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handlebars  regarding  energy  dissipation 
and  distribution  during  impact.  The 
petitioner  asserts  that  bicycle 
handlebars  that  cannot  satisfy  such 
criteria  pose  a  serious  risk  of  pancreatic, 
intestinal,  renal,  liver,  and  splenic 
injuries,  particularly  to  young  children. 
She  argues  that  such  serious  injiiries 
occur  in  the  setting  of  minor  incidents — 
falls  from  bicycles  not  involving  motor 
vehicle  crashes — and  that  the  serious 
nature  of  the  injxiries  suggests  that  the 
cause  of  the  injury  is  the  bicycle  itself. 
She  further  asserts  that  the  bicycle 
handlebars  act  as  blunt  spears  and  cause 
the  injuries  on  impact. 

The  petitioner  maintains  that 
handlebars  can  be  designed  that  will 
dissipate  the  impact  energy  and  spread 
the  forces  over  a  larger  surface  area  so 
that  forces  transmitted  by  the  end  of  the 
handlebar  to  the  abdominal  organs 
during  impact  are  reduced  to  below 
known  injury  tolerance  levels.  The 
petitioner  bases  her  conclusions  on 
several  studies  of  serious  injury 
incidents  to  child  bicyclists  spanning 
30+ years. 

The  Commission  is  docketing  the 
correspondence  as  a  petition  under 
provisions  of  the  Federal  Hazardous 
Substances  Act  ("FHSA"),  15  U.S.C. 
1261-1278.  Handlebars  are  addressed  in 
§  1512.6  of  the  existing  Commission 
standard  for  bicycles  at  16  CFR  Part 
1512,  that  was  promulgated  under 
authority  of  the  FHSA.  The  current 
version  of  §  1512.6  does  not  specifically 
address  the  risk  of  injury  noted  in  the 
petition. 

Interested  parties  may  obtain  a  copy 
of  the  petition  by  writing  or  calling  the 
Office  of  the  Secretary,  Consimier 
Product  Safety  Commission, 
Washington,  DC  20207;  telephone  (301) 
504-0800.  A  copy  of  the  petition  is  also 
available  for  inspection  from  8:30  a.m. 
to  5  p.m.,  Monday  through  Friday,  in 
the  Commission's  Public  Reading  Room, 
Room  419,  4330  East-West  Highway, 
Bethesda,  Maryland. 

Dated:  February  8,  2001. 
SadyeE.  Dunn, 

Secretary,  Consumer  Product  Safety 

Commission. 

(FR  Doc.  01-3666  Filed  2-13-01;  8:45  am] 

MLUNQ  COOe  6365-01-P 


DEPARTMENT  OF  DEFENSE 
[0MB  Control  Number  0704-022S] 

InfonnatkNi  Collection  Requirements; 
Detanee  Federal  Acquisition 
Regulation  Supplement; 
Administrative  IMatters 

AGENCY:  Department  of  Defense  (DoD). 


ACTION:  Notice  and  request  for 
comments  regarding  a  proposed 
extension  of  an  approved  information 
collection  requirement. 

SUMMARY:  hi  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35),  DoD  announces  the 
proposed  extension  of  a  pubUc 
information  collection  requirement  and 
seeks  public  comment  on  the  provisions 
thereof.  DoD  invites  comments  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  DoD, 
including  whether  the  information  will 
have  practical  utility;  (b)  the  accuracy  of 
the  estimate  of  the  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
The  office  of  Mcinagement  and  Budget 
(OMB)  has  approved  this  information 
collection  requirement  for  use  through 
August  31,  2001.  DoD  proposes  that 
OMB  extend  its  approval  for  use 
through  August  ,31,  2004. 
DATES:  DoD  will  consider  all  comments 
received  by  April  16,  2001. 
ADDRESSES:  E-mailed  comments  are 
preferred.  Submit  comments  to: 
dfars@acq.o8d.mil.  Please  cite  OMB 
Control  Number  0704-0225  in  the 
subject  line. 

Respondents  that  cannot  submit 
comments  by  e-mail  may  submit 
comments  to:  Defense  Acquisition 
Regulations  Council,  Attn:  Ms.  Melissa 
Rider,  OUSD  (AT&L)DP(DAR),  IMD 
3C132,  3062  Defense  Pentagon, 
Washington,  DC  20301-3062;  facsimile 
(703)  602-0350.  Please  cite  OMB 
Control  Number  0704-0225. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Melissa  Rider,  (703)  602-4245.  The 
information  collection  requirements 
addressed  in  this  notice  are  available 
electronically  via  the  Internet  at:  http:/ 
/www.acq.osd.mil/dp/dars/dfars.html. 
Paper  copies  are  available  from  Ms. 
Melissa  Rider,  OUSD(ATatL)DP(DAR), 
IMD  3C132,  2/3062  Defense  Pentagon, 
Washington,  DC  20301-3062. 
SUPPLEMENTARY  INFORMATION: 

Title,  associated  Forms,  and  OMB 
Number:  Defense  Federal  Acquisition 
Regulation  Supplement  (DFARS)  Part 
204,  Administrative  Matters,  and 
Related  Clauses  at  DFARS  252.204;  DD 
Form  2051,  Request  for  Assignment  of  a 
Commercial  and  Government  Entity 
(CAGE)  Code,  and  DD  Form  2051-1. 


Request  for  Information/Verification  of 
Commercial  and  Government  Entity 
(CAGE)  Code;  OMB  Control  Number 
0704-0225. 

Needs  and  Uses:  DoD  uses  this 
information  to  control  unclassiRed 
contract  data  that  is  sensitive  and 
inappropriate  for  release  to  the  public; 
and  to  faciUtate  data  exchange  among 
automated  systems  for  contract  award, 
contract  administration,  and  contract 
payment  by  assigning  a  unique  code  to 
each  DoD  contractor. 

Affected  Public:  Businesses  or  other 
for-profit  and  not-for-profit  institutions: 
Annual  Burden  Hours:  1 3,758. 
Number  of  Respondents:  22,602. 
Responses  Per  Respondent:  1. 
Annual  Responses:  22,602. 

Avemge  Burden  Per  Response:  .61 
hours. 

Frequency:  On  occasion. 

Summary  of  Information  Collection 

DFARS  204.404-70(a)  prescribes  use 
of  the  clause  at  DFARS  252.204-7000, 
Disclosure  of  Information,  in  contracts 
that  require  the  contractor  to  access  or 
generate  imclassified  information  that 
may  be  sensitive  and  inappropriate  for 
release  to  the  public.  The  clause 
requires  the  contractor  to  obtain 
approval  of  the  contracting  officer 
before  release  of  any  unclassified 
contract-related  information  outside  the 
contractor's  organization,  unless  the 
information  is  already  in  the  public 
domain.  In  requesting  this  approval,  the 
contractor  must  identify  the  specific 
information  to  be  released,  the  medium 
to  be  used,  and  the  purpose  for  the 
release. 

DFARS  204.603(1)  prescribes  use  of 
the  provision  at  DFARS  252.204-7001, 
Commercial  and  Government  Entity 
(CAGE)  Code  Reporting,  in  solicitations 
when  CAGE  codes  for  potential  offerors 
are  not  available  to  the  contracting 
officer.  The  provision  requires  an  offeror 
to  enter  its  CAGE  code  on  its  offer.  If  an 
offeror  does  not  have  a  CAGE  code,  the 
offeror  may  request  one  from  the 
contracting  officer,  who  will  ask  the 
offeror  to  complete  Section  B  of  DD 
Form  2051,  Request  for  Assignment  of  a 
Commercial  and  Government  Entity 
(CAGE)  Code. 

N4ichele  P.  Peterson, 

Executive  Editor,  Defense  Acquisition 

Regulations  Council. 

[FR  Doc.  01-3743  Filed  2-13-01;  8:45  am) 

BILLING  CODE  S000-04-M 
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DEPARTIMENT  OF  DEFENSE 
(OMB  Control  Number  0704-0286] 

Information  Collection  Requirements; 
Defense  Federal  Acquisition 
Regulation  Supplement;  Publicizing 
Contract  Actions 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Notice  and  request  for 
comments  regarding  a  proposed 
extension  of  an  approved  information 
collection  reqmrement. 

SUMMARY:  In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35),  DoD  annoimces  the 
proposed  extension  of  a  public 
information  collection  requirement  and 
seeks  pubhc  comment  on  the  provisions 
thereof.  DoD  invites  comments  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  DoD, 
including  whether  the  information  will 
have  practical  utility;  (b)  the  accuracy  of 
the  estimate  of  the  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected,  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
The  Office  of  Management  and  Budget 
(OMB)  has  approved  this  information 
collection  requirement  for  use  through 
August  31,  2001.  DoD  proposes  that 
OMB  extend  its  approval  for  use 
through  August  31,  2004. 
DATES:  DoD  will  consider  all  comments 
received  by  April  16,  2001. 
ADDRESSES:  E-mailed  comments  are 
preferred.  Submit  comments  to: 
dfars@acq.osd.mil.  Please  cite  OMB 
Control  Number  0704-0286  in  the 
subject  Une. 

Respondents  that  cannot  submit 
comments  by  e-mail  may  submit 
comments  to:  Defense  Acquisition 
Reg\Uations  Coimcil,  Attn:  Ms.  Melissa 
Rider,  OUSD  (AT&L)  DP  (DAR),  IMD 
3C132,  3062  Defense  Pentagon, 
Washington,  DC  20301-3062;  facsimile 
(703)  602-0350.  Please  cite  OMB 
Control  Number  0704-0286. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Melissa  Rider,  (703)  602-4245.  The 
information  collection  requirements 
addressed  in  this  notice  are  available 
electronically  via  the  Internet  at:  http:/ 
/www.acq.osd.mil/dp/dars/dfars.html. 
Paper  copies  are  available  from  Ms. 
Melissa  Rider,  OUSD  (AT&L)  DP  (DAR), 
IMD  3C132,  3062  Defense  Pentagon, 
Washington,  DC  20301-3062. 


SUPPLEMENTARY  INFORMATION: 

Title  and  OMB  Number:  Defense 
Federal  Acquisition  Regulation 
Supplement  (DFARS)  Part  205, 
Publicizing  Contract  Actions,  and 
DFARS  252.205-7000,  Provision  of 
Information  to  Cooperative  Agreement 
Holders;  OMB  Control  Number  0704- 
0286. 

Needs  and  Uses:  This  information 
collection  requires  DoD  contractors  to 
provide  information  to  cooperative 
agreement  holders  regarding  employees 
or  offices  that  are  responsible  for 
entering  into  subcontracts  under  DoD 
contracts.  Cooperative  agreement 
holders  furnish  procurement  technical 
assistance  to  business  entities  within 
specified  geographic  areas.  This  policy 
implements  10  U.S.C.  2416. 

Affected  Public:  Businesses  of  other 
for-profit  and  not-for-profit  institutions. 

Annual  Burden  Hours:  6,153. 

Number  of  Respondents:  5,594. 

Responses  Per  Respondents:  1. 

Annual  Responses:  5,594. 

Average  Burden  Per  Response:  1.1 
hours. 

Frequency:  On  occasion. 

Summary  of  Information  Collection 

DFARS  Subpart  205.4  and  the  clause 
at  DFARS  252.205-7000  require  that 
DoD  contractors  awarded  contracts 
exceeding  $500,000  provide  to 
cooperative  agreement  holders,  upon 
their  request,  a  list  of  those  appropriate 
employees  or  offices  responsible  for 
entering  into  subcontracts  imder  DoD 
contracts.  The  list  must  include  the 
business  address,  telephone  number, 
and  area  of  responsibility  of  each 
employee  or  office.  The  contractor  need 
not  provide  the  list  to  a  particular 
cooperative  agreement  holder  more 
frequently  than  once  a  year. 

Michele  P.  Peterson, 

Executive  Editor,  Defense  Acquisition 

Regulations  Council. 

[FR  Doc.  01-3744  Filed  2-13-01;  8:45  am] 

HLLING  CODE  SOWHW-M 


DEPARTMENT  OF  DEFENSE 

[OMB  Control  No.  0704-0255] 

Information  Collection  Requirements; 
Defense  Federal  Acquisition 
Regulation  Supplement;  Construction 
and  Arcttitect-Engineer  Contracts 

agency:  Department  of  Defense  (DoD). 
ACTION:  Notice  and  request  for 
comments  regarding  a  proposed 
extension  of  an  approved  information 
collection  requirement. 

SUMMARY:  In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 


Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35),  DoD  annoimces  the 
proposed  extension  of  a  pubUc 
information  collection  requirement  and 
seeks  public  comment  on  the  provisions 
thereof.  DoD  invites  comments  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  DoD, 
including  whether  the  information  will 
have  practical  utility;  (b)  the  accuracy  of 
the  estimate  of  the  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
The  Office  of  Management  and  Budget 
(OMB)  has  approved  this  information 
collection  reqiiirement  for  use  through 
August  31,  2001.  DoD  proposes  that 
OMB  extend  its  approval  for  use 
through  August  31,  2004. 
DATES:  DoD  will  consider  all  comments 
received  by  April  16,  2001. 
ADDRESSES:  E-mailed  comments  are 
preferred.  Submit  comments  to: 
dfarsdacq.osd.mil.  Please  cite  OMB 
Control  Nimiber  0704-0255  in  the 
subject  line. 

Respondents  that  cannot  submit 
comments  by  e-mail  may  submit 
comments  to:  Defense  Acquisition 
Regulations  Coimcil,  Attn:  Ms.  Amy 
Williams,  OUSD  (AT&L)  DP  (DAR),  IMD 
3C132,  3062  Defense  Pentagon, 
Washington,  DC  20301-3062;  facsimile 
(703)  602-0350.  Please  city  OMB 
Control  Number  0704-0255. 
FOR  FURTHER  INFORMATION  CONTACT.  Ms. 
Amy  Williams,  (703)  602-0288.  The 
information  collection  requirements 
addressed  in  this  notice  are  available 
electronically  via  the  Internet  at:  http7 
/www.acq.osd.mil/dp/dars/dfars.html. 
Paper  copies  are  available  from  Ms. 
Amy  Williams,  OUSD  (AT&L)  DP 
PAR),  IMD  3C132,  3062  Defense 
Pentagon,  Washington,  DC  20301-3062. 
SUPPLEMENTARY  INFORMATION: 

Title  and  OMB  Number:  Defense 
Federal  Acquisition  Regulation 
Supplement  (DFARS)  Part  236. 
Construction  and  Architect-Engineer 
Contracts,  and  Related  Clauses  at 
DFARS  252.236;  OMB  Control  Number 
0704-0255. 

Needs  and  Uses:  DoD  contracting 
officers  need  this  information  to 
evaluate  contractor  proposals  for 
contract  modifications;  to  determine 
that  a  contractor  has  removed 
obstructions  to  navigation;  to  review 
contractor  requests  for  payment  for 
mobilization  and  preparatory  work;  to 
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determine  reasonableness  of  costs 
allocated  to  mobilization  and 
demobilization;  and  to  determine 
eligibility  for  the  20  percent  evaluation 
preference  for  United  States  firms  in  the 
award  of  some  overseas  construction 
contracts. 

Affected  Public:  Businesses  or  other 
for-profit  and  not-for-profit  institutions. 

Annual  Burden  Hours:  276,625. 

Number  of  Respondents:  2,710. 

Responses  Per  Respondent: 
Approximately  1 . 

Annual  Responses:  2,740. 

Average  Burden  Per  Response:  100.96 
hours. 

Frequency:  On  occasion. 

Summary  of  Information  Collection 

DEARS  236.570(a)  prescribes  use  of 
the  clause  at  DFARS  252.236-7000, 
Modification  Proposals-Price 
Breakdown,  in  all  fixed-price 
construction  contracts.  The  clause 
requires  the  contractor  to  submit  a  price 
breakdown  with  any  proposal  for  a 
contract  modification. 

DFARS  236.570(b)  prescribes  use  of 
the  following  clauses  in  fixed-price 
construction  contracts  as  applicable: 

(1)  The  clause  at  DFARS  252.236- 

7002,  Obstruction  of  Navigable 
Waterways,  requires  the  contractor  to 
notify  the  contracting  officer  of 
obstructions  in  navigable  waterways. 

(2)  The  clause  at  DFARS  252.236- 

7003,  Payment  for  Mobilization  and 
Preparatory  Work,  requires  the 
contractor  to  provide  supporting 
dociunentation  when  submitting 
requests  for  pa3rment  for  mobilization 
and  preparatory  work. 

(3)  The  clause  at  DFARS  252.236- 

7004,  Payment  for  Mobilization  and 
Demobilization,  permits  the  contracting 
officer  to  require  the  contractor  to 
furnish  cost  data  justifying  the 
percentage  of  the  cost  split  between 
mobilization  and  demobilization,  if  the 
contracting  officer  believes  that  the 
proposed  percentages  do  not  bear  a 
reasonable  relation  to  the  cost  of  the 
work. 

DFARS  236.570(c)  prescribes  use  of 
the  following  provisions  in  solicitations 
for  military  construction  contracts  that 
are  funded  with  military  construction 
appropriation  and  are  estimated  to 
exceed  $1,000,000: 

(1)  The  provision  at  DFARS  252.236- 
7010,  Overseas  Military  Construction- 
Preference  for  United  States  Firms, 
requires  an  offeror  to  specify  whether  or 
not  it  is  a  United  States  firm. 

(2)  The  provision  at  DFARS  252.236- 
7012,  Military  Construction  on 
Kwajalein  AtoU-Evaluation  Preference, 
requires  an  offeror  to  specify  whether  it 


is  a  United  States  firm,  a  Marshallese 
firms,  or  other  firm. 

Michele  P.  Peterson, 

Executive  Editor,  Defense  Acquisition 

Regulations  Council. 

[FR  Doc.  01-3745  Filed  2-13-01;  8:45  am] 

MLUNS  COOe  9000-04-M 


DEPARTMENT  OF  DEFENSE 

Offica  of  ttw  Secretary 

Board  of  Vialtors  Maating 

agency:  Department  of  Defense 
Acquisition  University,  DoD. 

ACTION:  Board  of  Visitors  Meeting. 

summary:  The  next  meeting  of  the 
Defense  Acquisition  University  (DAU) 
Board  of  Visitors  (BoV)  will  be  held  at 
the  Packard  Conference  Center,  Building 
184,  Ft.  Belvoir,  Virginia  on  Wednesday 
March  7,  2001  from  0900  until  1500. 
The  purpose  of  this  meeting  is  to  report 
back  to  the  BoV  on  continuing  items  of 
interest. 

The  meeting  is  open  to  the  public; 
however,  because  of  space  limitations, 
allocation  of  seating  will  be  made  on  a 
first-come,  first  served  basis.  Persons 
desiring  to  attend  the  meeting  should 
call  Mr.  John  Michel  at  703.805.4575. 

Dated:  February  7.  2001. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

[FR  Doc.  01-3726  Filed  2-13-01;  8:45  am) 

aaUNG  CODE  8001-IIMi 

DEPARTMENT  OF  DEFENSE 
Offica  of  ttie  Sacretary 
Dafanaa  Scianca  Board 

ACTION:  Cancellation  of  Advisory 
Committee  Meeting. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Options  for  Acquisition 
of  the  Advanced  Targeting  Pod  and 
Advanced  Technology  FUR  Pod  (ATP/ 
ATFLIR)  meeting  scheduled  for  January 
26,  2001,  was  not  held. 

Dated:  February  2,  2001. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

(FR  Doc.  01-3727  Filed  2-13-01;  8:45  am] 

HLUNQ  COOE  5001-10-M 


DEPARTMENT  OF  DEFENSE 
Offica  of  tiM  Sacratary 
Dafanaa  Scianca  Board 

ACTION:  Meeting  Date  Change  of 
Advisory  Committee  Meetings. 

summary:  The  Defense  Science  Board 
(DSB)  Task  Force  on  Systems 
Technology  for  the  Future  U.S.  Strategic 
Posture  closed  meeting  scheduled  for 
February  13-14,  2001,  has  been  changed 
.  to  February  7-8,  2001.  The  meeting  will 
be  held  at  Strategic  Analysis  Inc.,  3601 
Wilson  Boulevard,  Suite  600,  Arlington, 
VA. 

Dated:  February  7,  2001. 
Patricia  L.  Tappings, 

Alternate  OSD  Federal  Register  Uaison 
Officer,  Department  of  Defense. 
[FR  Doc.  01-3728  Filed  2-13-01;  8:45  am] 
BNJJNQ  COOC  S001-10-M 

DEPARTMENT  OF  DEFENSE 

Offica  of  ttta  Sacratary 

Stratagic  Environmantal  Raaaarch  and 
Davalopmant  Program,  Scientific 
Advlaory  Board 

ACTION:  None. 

SUMMARY:  In  accordance  with  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (P.L.  92-463), 
announcement  is  made  of  the  following 
Committee  meeting: 

DATES:  March  27,  2001  bom  8:30  am  to 
4:05  pm  and  March  28,  2001  from  8:30 
am  to  4:25pm. 

ADDRESSES:  National  Rural  Electric 
Cooperative  Association  (NRECA),  4301 
Wilson  Boulevard,  Conference  Center 
Room  1,  Arlington,  VA  22203. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Veronica  Rice,  SERDP  Program  Office. 
901  North  Stuart  Street.  Suite  303. 
Arlington,  VA  or  by  telephone  at  (703) 
696-2119. 

SUPPLEMENTARY  INFORMATION:  Matters  to 
be  Considered:  Research  and 
Development  proposals  and  continuing 
projects  requesting  Strategic 
Environmental  Research  and 
Development  Program  funds  in  excess 
of  $1M  will  be  reviewed. 

This  meeting  is  open  to  the  public. 
Any  interested  person  may  attend, 
appear  before,  or  file  statements  with 
the  Scientific  Advisory  Board  at  the 
time  and  in  the  maimer  permitted  by  the 
Board. 
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Dated:  February  7,  2001. 
'atricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  01-3725  Filed  2-13-01;  8:45  am] 
MLUNG  CODE  S001-10-M 


DEPARTMENT  OF  DEFENSE 

Dapartmant  of  tt>e  Navy 

Notica  of  Availability  of  Invention  for 
Licanaing;  Government-Owned 
jnventiona 

'  AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Notice. 

SUMMARY:  The  inventions  listed  below 
are  assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Navy  and  is  made 
aveiilable  for  licensing  by  the 
Department  of  the  Navy. 

The  following  patent  and  patent 
,  applications  are  available  for  licensing: 

' '    U.S.  Patent  Number  6,165,295:  Gas- 
Generating  Liquid  Compositions 
(PERSOL  1). 

U.S.  Patent  Application  Serial 
Nvunber  09/437,727:  Automated  Contact 
Gage  System  Using  Three-Axis  Contact 
Contour  Comparator. 

I '    U.S.  Patent  Application  Serial 
Number  09/391,605:  Differential 

I  Pressure  Flow  Sensor. 

I I  U.S.  Patent  Application  Serial 
Number  09/649,607:  Automated  Bola 
Laimcher. 

U.S.  Patent  Application  Serial 
Number  09/678,302:  Igniter  Apparatus. 

ADDRESSES:  Requests  for  copies  of  the 
inventions  cited  should  be  directed  to: 
Dr.  J.  Scott  Deiter,  Head,  Technology 
Transfer  Office,  Naval  Surface  Warfare 
Center  Indian  Head  Division,  Code  05T, 
101  Strauss  Avenue,  Indian  Head,  MD 
20640-5035. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
J.  Scott  Deiter,  Head,  Technology 
Transfer  Office,  Naval  Siuface  Warfare 
Center  Indian  Head  Division,  Code  05T, 
101  Strauss  Avenue,  Indian  Head,  MD 
20640-5035,  telephone  (301)  744-6111. 

Authority:  35  U.S.C.  2076;  37  CFR  Part 
404. 

t Dated:  February  5,  2001. 
L.  Roth, 
eutenant  Commander,  Judge  Advocate 
General's  Corps,  U.S.  Navy,  Federal  Register 
Liaison  Officer. 
[FR  Doc.  01-3717  Filed  2-13-01;  8:45  am] 

BILUNG  COOE  3810-FF-U 


DEPARTMENT  OF  DEFENSE 

Department  of  ttw  Navy 

Notice  of  Intent  to  Grant  Exclualva 
Patent  Licenaa;  CG  Induatriea,  Inc. 

agency:  Department  of  the  Navy,  DOD. 
action:  Notice. 

summary:  The  Department  of  the  Navy 
gives  notice  of  its  intent  to  grant  to  CG 
Industries,  Inc..  a  revocable, 
nonassignable  nonexclusive  license  in 
the  United  States  to  practice  the 
Government-owned  invention,  U.S. 
Patent  Application  Serial  Number  09/ 
437,727  entitled  "Automated  Contact 
Gage  System  Using  Three- Axis  Contact 
Contour  Comparator." 
DATES:  Anyone  wishing  to  object  to  the 
grant  of  this  license  must  file  written 
objections  along  with  supporting 
evidence,  if  any,  not  later  than  April  16, 
2001. 

ADDRESSES:  Written  objections  are  to  be 
filed  with  Indian  Head  Division,  Naval 
Surface  Warfare  Center,  Code  0C4, 101 
Strauss  Avenue,  Indian  Head,  MD 
20640-5035. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
J.  Scott  Deiter,  Head,  Technology 
Transfer  Office,  Naval  Siuface  Warfare 
Center  Indian  Head  Division,  Code  05T, 
101  Strauss  Avenue,  Indian  Head,  MD 
20640-5035,  telephone  (301)  744-6111. 

Authority:  35  U.S.C.  207,  37  CFR  Part  404. 
Dated:  February  5,  2001. 
J.  L.  Roth, 

Lieutenant  Commander,  Judge  Advocate 
General's  Corps,  U.S.  Navy,  Federal  Register 
Liaison  Officer. 
[FR  Doc.  01-3716  Filed  2-13-01;  8:45  am] 

BILUNG  COOE  3810-FF-U 


DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Navy 

Notice  of  Intent  To  Grant  Excluaive 
Patent  Licenses;  Cummins  Industries, 
Inc 

agency:  Department  of  the  Navy,  DOD' 
ACTION:  Notice. 

summary:  The  Department  of  the  Navy 
hereby  gives  notice  of  prospective 
licenses  to  Ciunmins  Industries,  Inc.  to 
the  Government-owned  inventions 
described  in  U.S.  Patent  Serial  No.  09/ 
533,954  entitled,  "Chemical  Warfare 
Agent  Decontamination  Foaming 
Composition  and  Method,"  filed  March 
22,  2000,  Navy  Case  No.  82169,  U.S. 
Patent  Serial  No.  09/606,113  entitled, 
"Method  of  Neutralizing 
Organophosphorous  Agricultvual 


Chemicals,"  filed  Jime  8,  2000,  Navy 
Case  No.  82170,  and  U.S.  Patent  Serial 
No.  09/573,152  entitled, 
"Decontamination  Solution  and 
Method,"  filed  May  19,  2000,  Navy  Case 
No.  82505. 

DATES:  Anyone  wishing  to  object  to  the 
granting  of  these  licenses  must  file 
written  objections  along  with 
supporting  dociunents,  if  any,  not  later 
than  April  16,  2001. 
ADDRESSES:  Written  objections  are  to  be 
filed  with  the  Office  of  Patent  Counsel, 
Naval  Surface  Warfare  Center,  Dahlgren 
Laboratory,  CD222, 17320  Dahlgren 
Road,  Dahlgren,  VA  22448-5100. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  B.  Bechtel,  Esq.,  Patent  Counsel, 
Naval  Surface,  Warfare  Center,  Dahlgren 
Laboratory,  Code  CD222,  telephone: 
(540)  653-8061,  fax:  (540) 653-7816,  or 
email:  BechtelJB@nswc.navy.mil. 

Authority:  35  U.S.C.  207,  37  CFR  Part  404. 

Dated:  February  2,  2001. 
J.  L.  ROTH, 

Lieutenant  Commander,  Judge  Advocate 
General's  Corps,,  U.S.  Navy,  Federal  Register 
Liaison  Officer. 
[FR  Doc.  01-3680  Filed  2-13-01;  8:45  am] 

BMJJNG  COOE  3810-FF-U 


DEPARTMENT  OF  DEFENSE 

Department  of  tite  Navy 

Notice  of  Intent  To  Grant  Nonexcluaive 
Patent  License;  Ocean  Test 
Equipment,  Inc. 

agency:  Department  of  the  Navy,  DOD. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  the  Navy 
gives  notice  of  its  intent  to  grant  to 
Ocean  Test  Equipment,  Inc.,  a 
revocable,  nonassignable  nonexclusive 
license  in  the  United  States  to  practice 
the  Government-owned  invention,  U.S. 
Patent  Application  Serial  Number  09/ 
391,605  entitled  "Differential  Pressure 
Flow  Sensor." 

DATES:  Anyone  wishing  to  object  to  the 
grant  of  this  license  must  file  written 
objections  along  with  supporting 
evidence,  if  any,  not  later  than  April  16, 
2001. 

ADDRESSES:  Written  objections  are  to  be 
filed  with  Indian  Head  Division,  Naval 
Surface  Warfare  Center,  Code  OC4, 101 
Strauss  Avenue,  Indian  Head,  MD 
20640-5035. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
J.  Scott  Deiter,  Head,  Technology 
Transfer  Office,  Naval  Surface  Warfare 
Center,  Indian  Head  Division,  Code  05T, 
101  Strauss  Avenue,  Indian  Head,  MD 
20640-5035,  telephone  (301)  744-6111. 
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Dated:  February  5,  2001. 
J.L.  Roth, 

Lieutenant  Commander,  Judge  Advocate 
General's  Corps,  U.S.  Navy,  Federal  Register 
Liason  Officer. 

ira  Doc.  01-3718  Filed  2-13-01;  8:45  am] 
MLUNOCOOe  3810-fF-U 


DEPARTMEffT  OF  DEFENSE 

Department  of  ttie  Navy 

Notica  of  Intent  To  Grant  Nonexclusive 
Patent  Ucanae;  Wickford 
Technologies,  Inc. 

agency:  Department  of  the  Navy,  DOD. 
ACTION:  NoUce. 

summary:  The  Department  of  the  Navy 
gives  notice  of  its  intent  to  grant  to 
Wickford  Technologies,  Inc.,  a 
revocable,  nonassignable  nonexclusive 
license  in  the  United  States  to  practice 
the  Government-owned  invention 
described  in  U.S.  Patent  Application 
Serial  Number  09/391,605  entitled 
"Differential  Pressure  Flow  Sensor." 
DATES:  Anyone  wishing  to  object  to  the 
grant  of  this  license  must  file  written 
objections  along  with  supporting 
evidence,  if  any,  not  later  than  April  16, 
2001. 

ADDRESSES:  Written  objections  are  to  be 
filed  with  Indian  Head  Division,  Naval 
Surface  Warfare  Center.  Code  OC4, 101 
Strauss  Avenue,  Indian  Head,  MD 
20640-5035. 

FOR  FURTHER  INFORMAHON  CONTACT:  Dr. 
J.  Scott  Deiter,  Head,  Technology 
Transfer  Office,  Naval  Surface  Warfare 
Center  Indian  Head  Division,  Code  05T, 
101  Strauss  Avenue,  Indian  Head,  MD 
20640-5035,  telephone  (301)  744-6111. 

Authority:  35  U.S.C.  207.  37  CFR  Part  404. 

Dated:  February  5,  2001. 
J.  L.  Roth, 

Lieutenant  Commander,  fudge  Advocate 
General's  Corps,,  U.S.  Navy,  Federal  Register 
Liaison  Officer. 

[FR  Doc.  01-3719  Filed  2-13-01;  8:45  am] 
BMJJNQCOOe  sno-fF-u 


DEPARTMENT  OF  ENERGY 

Hydrogen  Technical  Advisory  Panel; 
Meeting 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Hydrogen  Technical 
Advisory  Panel  (HTAP).  Federal 
Advisory  Committee  Act  (Public  Law 
No.  92-463,  86  Stat.  770,  as  amended), 
requires  that  public  notice  of  these 


meetings  be  aimounced  in  the  Federal 
Register. 

DATES:  Monday,  March  5,  2001,  8:30 
a.m.-6:00  p.m.  Tuesday,  March  6,  2001, 
8:30  a.m.-12:30  p.m. 
ADDRESSES:  Wardman  Park  Hotel 
Marriott  Hotel.  2660  Woodley  Road. 
Washington.  DC  20007.  Telephone: 
202-328-2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Neil 
Rossmeissl.  Designated  Federal  Officer, 
Hydrogen  Program  Manager,  EE-15, 
Office  of  Power  Technologies, 
Department  of  Energy,  Washington,  D.C. 
20585;  Telephone:  202-586-8668. 
SUPPt^MENTARY  INFORMATION: 

Purpose  of  the  Meeting:  The  major 
purpose  of  this  meeting  will  be  to  hold 
a  discussion  on  Hydrogen  and  the 
National  Energy  Agenda: 

Tentative  Agenda 

Monday.  March  5,  2001 

8:30  Welcome,  Introduction  of  New 

Members;  D.  Nahmias 
8:45  The  National  Energy  Agenda 

(Session  1);  D.  Nahmias 
9:15  The  Role  of  Technical  Advisory 

Paneb;  J.  Tester 
9:45  A  Global  Business  Perspective;  J. 

Rinker 
10:15  Break 
10:45  The  National  Energy  Agenda 

(Session  2);  D.  Nahmias 
The  Role  of  Industry  Associations;  B. 

Mauro 
11:00  The  Role  of  Education  and  Public 

Outreach;  G.  Salinger 
11:20  The  DOE  Perspective;  J.  Daley 
11:40  The  Congressional  Perspective; 

Sen.  Akaka's  office 
12:00  Discussion  and  Deliberation; 
The  National  Energy  Agenda:  HTAP's 

Role;  Panel 
12:30  Lunch 
1:30  Federal  Agency  Coordination;  N. 

Rossmeissl 
DOE/Office  of  Transportation 

Technologies;  S.  Chalk 
DOE  Distributed  Energy  Resources;  P. 

Hoffman 
DOE  Office  of  Fossil  Energy;  F.  Brown 
DOT/FTA;  S.  Hsiung 
3:00  Break 
3:30  Hydrogen  Safety:  A  Key  Issue;  G. 

Schmauch,  A.  Vasys 
4:15  Education  and  Outreach  Activities; 

M.  Valladares 
4:45  Adjourn 
6:00  Reception  (Open  to  the  Public) 

Tuesday,  March  6,  2001 

8:30  Welcome;  D.  Nahmias 
8:40  HTAP  R&D  Success  Story;  TBD 
9:10  DOE  Program  Issues;  S.  Gronich 
Validation  Projects;  C.  Bordeaux 
Systems  Analysis;  M.  Mann 
10:15  Break 


10:45  HTAP  Committee  Reports; 
Coordination  Committee;  H.  Chimi 
Fuel  Choice;  R.  Nichols 
Scenario  Planning;  H.  Wedaa 
11:15  Election  of  New  Chair;  D. 

Nahmias 
11:25  Outgoing  Chairman's  Remarks;  D. 

Nahmias 
11:45  HTAP  Deliberations;  Panel 
12:30  PubUc  Comments  (5  minutes 

maximum  per  speaker);  Audience 
1:00  PM  Adjourn 

Public  Paiticijmtion:  This  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Mr.  Neil  Rossmeissl's  office  at 
the  address  or  telephone  niunber  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentations  in  the  agenda.  The 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  conunent  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.  Washington,  DC  20585  between 
9:00  A.M.  and  4:00  P.M..  Monday 
through  Friday,  except  Federal 
Holidays.  Minutes  will  also  be  available 
by  writing  to  Neil  Rossmeissl, 
Department  of  Energy,  1000 
Independence  Avenue,  SW. 
Washington,  DC  20585,  or  by  calling 
(202) 586-8668. 

Issued  at  Washington,  DC  on  February  9, 
2001. 

Rachel  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

(FR  Doc.  01-3724  Filed  2-13-01;  8:45  am] 

aajJNO  CODE  64S0-01-P 


DEPARTMENT  OF  ENERGY     . 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG01-37-000,  etaL] 

Dulce  Energy  Lae,  li.C,  et  aL;  Electric 
Rate  and  Corporate  Regulation  Filings 

February  7,  2001. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 
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1.  Duke  Energy  Lee,  LLC. 

(Docket  No.  EGOl-37-OOOl 

Take  notice  that  on  January  18,  2001, 
Duke  Energy  Lee,  LLC  (Duke  Lee)  filed 
a  response  to  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
request  for  additional  information 
regarding  the  reference  to  engaging  in 
gas  storage  activities  contained  in  Duke 
Lee's  Application  for  Determination  of 
Exempt  Wholesale  Generator  Status 
which  was  filed  with  the  Commission 
on  November  30,  2000.  Duke  Lee  hereby 
requests  that  the  reference  to  "gas 
storage"  be  stricken  from  the 
Application. 

Comment  date:  February  21,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  PPL  Bninner  Island,  LLC 

[Docket  No.  EG01-39-000] 

Take  notice  that  on  February  2,  2001, 
PPL  Bnuiner  Island.  LLC  tendered  for 
filing  a  Request  for  Redetermination  of 
Exempt  Wholesale  Generator  Status. 

Comment  date:  February  28,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  acciu^cy  of  the  application. 

3.  PPL  Holtwood,  LLC 

[Docket  No.  EGOl-40-000] 

Take  notice  that  on  February  2,  2001, 
PPL  Holtwood,  LLC  tendered  for  filing 
a  Request  for  Redetermination  of 
Exempt  Wholesale  Generator  Status. 

Comment  date:  February  28.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

4.  PPL  Martins  Creek,  LLC 

[Docket  No.  EGOl-^1-000] 

Take  notice  that  on  February  2.  2001, 
PPL  Martins  Creek.  LLC  tendered  for 
filing  a  Request  for  Redetermination  of 
Exempt  Wholesale  Generator  Status. 

Comment  date:  February  28,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

5.  PPL  Susquehanna,  LLC 

[Docket  No.  EGOl-43-000] 

Take  notice  that  on  February  2.  2001, 
PPL  Susquehanna.  LLC  tendered  for 
filing  a  Request  for  Redetermination  of 
Exempt  Wholesale  Generator  Status. 


Comment  date:  February  28.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

6.  Duke  Energy  Hinds,  LLC 

[Docket  No.  EG01-65-000] 

Take  notice  that  on  January  18.  2001, 
Duke  Energy  Hinds.  LLC  (Duke  Hinds) 
filed  an  amendment  with  the  Federal 
Energy  R^ulatory  Commission  (the 
Commission)  to  its  Application  for 
Commission  Determination  of  Exempt 
Wholesale  Generator  Status  which  was 
filed  in  the  above-referenced  docket  on 
December  15,  2000. 

Duke  Hinds  requests  that  the 
reference  to  "gas  storage"  activities  be 
stricken  from  its  Application.  Ehike 
Hinds  has  also  requested  expedited 
consideration  of  its  Application  as 
modified. 

Comment  date:  February  21.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

7.  Duke  Energy  Audrain,  LLC 

[Docket  No.  EGOl-97-000) 

Take  notice  that  on  February  5,  2001, 
Duke  Energy  Audrain,  LLC  (Duke 
Audrain)  tendered  a  withdrawal  of  its 
January  3,  2001  application  for 
determination  of  exempt  wholesale 
generator  status  and  its  January  18,  2001 
amendment  of  such  application. 

Comment  date:  February  28,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  acciuacy  of  the  application. 

8.  Copper  Valley  Electric  Association, 
Inc.,  the  City  of  Petersburg  Alaska,  and 
the  City  of  Wrangell,  Alaska 

[Docket  No.  ELOl-32-OOO] 

Take  notice  that  on  February  1,  2001, 
Copper  Valley  Electric  Association,  Inc., 
the  City  of  Petersburg.  Alaska,  d/b/a 
Petersburg  Municipal  Power  and  Light, 
and  the  City  of  Wrangell,  Alaska,  d/b/ 
a  Wrangell  Municipal  Light  and  Power 
(collectively.  Petitioners)  submitted  an 
Application  for  Limited  Waiver  of 
Regulations  Implementing  PURPA 
§  210.  or  in  the  Alternative,  Request  for 
Confirmation  of  Treatment  of  Avoided 
Cost.  Petitioners  are  seeking  a  limited 
waiver  of  any  obligation  that  they  may 
have  under  PURPA  to  displace 
purchases  from  the  Four  Dam  Pool 
Initial  Project,  with  purchases  from  a 
project  certified  under  PURPA  as  a 


qualifying  facility.  Akematively, 
Petitioners  request  that  the  Commission 
confirm  that  a  proper  calculation  of 
"avoided  costs"  under  PURPA  should 
reflect  the  avoided  costs  of  the  Four 
Dam  Pool  Initial  Project,  and  grant  any 
waivers  necessary  to  permit  the 
requested  confirmation  of  the  avoided 
cost  calculation. 

Comment  date:  February  22,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  North  Central  Missouri  Electric 
Cooperative,  Inc. 

(Docket  No.  ES01-18-000] 

Take  notice  that  on  February  2,  2001, 
North  Central  Missouri  Electric 
Cooperative,  Inc.  (North  Central)  filed 
an  application  pursuant  to  section  204 
of  the  Federal  Power  Act  seeking 
authorization  to  make  borrowings  imder 
a  long-term  loan  agreement  with  the 
National  Rural  Utilities  Cooperative 
Finance  Corporation  in  the  form  of  two 
promissory  notes  in  the  amounts  of 
$5,138,617.81  and  $861,382.10. 

North  Central  also  requests  a  waiver 
of  the  Commission's  competitive 
bidding  and  negotiated  placement 
requirements  at  18  CFR  34.2. 

Comment  date:  February  28,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington.  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/  online/rims.htm  (call 
202-208-2222  for  assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  01-3722  Filed  2-13-01;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  EC01-63-000.  et  al.] 

Niagara  Mohawk  Holdings,  Inc.,  et  aL; 
Electric  Rate  and  Corporate  Regulation 
Rlings 

February  6,  2001. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Niagara  Mohawk  Holdings,  Inc.  and 
National  Grid  USA 

[Docket  No.  ECOl-63-OOOl 

Take  notice  that  on  February  1,  2001, 
Niagara  Mohawk  Holdings,  hic.  (Niagara 
Mohawk  Holdings)  and  National  Grid 
USA  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
pursuant  to  Section  203  of  the  Federal 
Power  Act  for  authorization  of  the 
indirect  change  in  control  over  the 
jurisdictional  assets  of  Niagara  Mohawk 
Power  Corporation,  Niagara  Mohawk 
Energy  Marketing,  Inc.,  Canadian 
Niagara  Power  Company,  Limited,  New 
England  Power  Company, 
Massachusetts  Electric  Company,  The 
Narragansett  Electric  Company,  New 
England  Electric  Transmission 
Corporation,  New  England  Hydro- 
Transmission  Corporation,  and  New 
England  Hydro-Transmission  Electric 
Company,  Inc.  that  will  occur  as  a  result 
of  the  acquisition  of  Niagara  Mohawk 
Holdings  by  New  National  Grid  Limited 
(Newco)  (the  Merger).  Just  prior  to  the 
Merger,  The  National  Grid  Group  pic 
(National  Grid)  will  undergo  a  corporate 
reorganization  whereby  Newco  will  be 
the  new  holding  company  over  the 
National  Grid  system,  and  Newco's  new 
name  will  be  "National  Grid  Group 
pic."  As  a  result.  National  Grid  USA 
and  its  jurisdictional  subsidiaries  will 
be  wholly-owned  subsidiaries  of 
National  Grid  Group  pic. 

Upon  consummation  of  the  Merger, 
Niagara  Mohawk  Holdings,  Niagara 
Mohawk  Power  Corporation,  and 
Niagara  Mohawk  Energy  Marketing,  Inc. 
will  become  indirect,  wholly-owned 
subsidiaries  of  National  Grid  Group  pic. 
Niagara  Mohawk  Holdings'  shares  will 
be  canceled  and  its  shareholders  will 
receive  approximately  $19.00  per 
Niagara  Mohawk  Holdings  sh^  in  cash 
or  American  Depositary  Shares,  or  a 
combination  of  both. 

Comment  date:  April  2,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


2.  Reliant  Energy  Mid-Atlantic  Power 
Holdings,  L.L.C 

[Docket  No.  EGOl-44-OOO] 

Take  notice  that  on  January  22,  2001, 
Reliant  Energy  Mid-Atlantic  Power 
Holdings,  L.L.C.  (Applicant),  having  its 
principal  place  of  business  at 
Johnstown,  Pennsylvania,  filed  with  the 
Federal  Energy  Regulatory  Commission 
(FERC  or  the  Commission)  an  amended 
and  restated  application  for  a 
determination  of  exempt  wholesale 
generator  (EWG)  status  pursuant  to  Part 
365  of  the  Commission's  regulations. 

The  Applicant  is  a  limited  liability 
company  formed  under  the  laws  of  the 
State  of  Delaware.  Applicant  is  engaged, 
directly  or  indirectly  through  an  affiliate 
as  defined  in  Section  2(a)(ll)(B)  of  the 
Public  Utility  Holding  Company  Act  of 
1935  (PUHCA),  exclusively  in  owning 
or  both  owning  and  operating  eligible 
electric  facilities  activities  incidental  to 
such  eligible  electric  facilities  as 
authorized  under  PUHCA.  Applicant 
will  enter  into  a  lease  agreement 
incidental  to  its  ownership  interest  in 
the  Keystone  Electric  Steam  Station. 

Comment  date:  February  27,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Conunission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

3.  Larry  Wood 

[Docket  No.  ID-3598-OOOl 

Take  notice  that  on  January  31,  2001, 
the  above-named  individual  filed  with 
the  Federal  Energy  Regulatory 
Commission  an  application  for  authority 
to  hold  an  interlocking  position  in 
Community  Bank  (Cabot,  Arkansas)  and 
First  Electric  Cooperative  Corporation. 

Comment  date:  March  2,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Robert  M.  HiU 

[Docket  No.  ID-3599-OOOl 

Take  notice  that  on  January  31,  2001, 
the  above-named  individual  filed  with 
the  Federal  Energy  Regulatory 
Commission  an  application  for  authority 
to  hold  an  interlocking  position  in  Perry 
County  Bank  and  First  Electric 
Cooperative  Corporation. 

Comment  date:  March  2,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  lames  Alton  Higginbotham 

[Docket  No.  ID-3600-000] 

Take  notice  that  on  January  31,  2001, 
the  above-named  individual  filed  with 
the  Federal  Energy  Regulatory 
Commission  an  application  for  authority 
to  hold  an  interlocking  position  in  First 


Arkansas  Bank  and  Trust  and  First 
Electric  Cooperative  Corporation. 

Comment  date:  March  2,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Alliant  Energy  Corporate  Services, 
Inc.  (on  behalf  of  IBS  Utilities,  Inc.  and 
Interstate  Power  Company),  American 
Transmission  Company  LLC,  Central 
Illinois  Light  Company,  Cinergy  Corp. 
(on  behalf  of  Cincinnati  Gas  &  Electric 
Company,  PSI  Energy,  Inc.,  and  Union 
Light,  Heat  &  Power),  Hoosier  Energy 
Rural  Electric  Coop.,  Inc.,  Kentucky 
Utilities  Company,  Louisville  Gas  & 
Electric  Company,  Northern  States 
Power  Company  (Minnesota)  Northern 
States  Power  Company  (Wisconsin), 
Southern  Indiana  Gas  &  Electric 
Company,  and  Upper  Peninsula  Power 
Company 

[Docket  No.  RT01-96-000] 

Take  notice  that  on  January  31,  2001, 
the  Specified  Transmission  Chvners 
listed  above  submitted  an  errata  to  their 
January  16,  2001  filing  in  Docket  No. 
RTOl-96-000  intended  to  add  the 
Upper  Peninsula  Power  Company  as 
one  of  the  Specified  Transmission 
Owners  participating  in  that  filing. 

Copies  of  this  filing  have  been  served 
on  all  parties  who  were  served  copies  of 
the  January  16th  Filing. 

Comment  date:  March  12,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  RuJes  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  01-3684  Filed  2-13-01;  8:45  am) 

BtLUr<0  COOE  Sn7-01-P 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-1 397-009,  etoL] 

South  Jersey  Energy  Company,  etaL; 
Electric  Rate  and  Corporate  Regulation 
Filings 

February  7,  2001. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  South  Jersey  Energy  Company 

[Docket  No.  ER97-1397-0091 

Take  notice  that  on  January  31,  2001, 
South  Jersey  Energy  Company  (SJEC), 
tendered  for  filing  an  updated  market 
analysis  in  compliance  with  the 
Commission's  February  28,  1997,  Order. 
This  filing  is  an  update  of  the  1997 
analysis  submitted  to  the  Commission 
in  connection  with  the  initial  request  for 
market-based  rates  by  SJEC. 

Comment  date:  February  22,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Allegheny  Energy  Service 
Corporation  on  behalf  of  Monongahela 
Power  Company;  The  Potomac  Edison 
Company  andWest  Penn  Power 
Company;  (Allegheny  Power) 

[Docket  No.  ER98-1466-001  and  ER96- 
2673-011] 

Take  notice  that  on  February  2,  2001, 
Allegheny  Energy  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power)  and  AYP 
Energy,  hic.  made  a  filing  to  comply 
with  the  updated  market  power  analysis 
requirements  for  Allegheny  Power  and 
AYP  Energy,  Inc.  contained  in  Orders 
entered  in  Docket  Nos.  ER98-1466-000 
and  ER96-2673-000. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties 
detailed  within  the  official  service  lists 
for  Docket  Nos.  ER98-1466-000  and 
ER96-2673-000. 

Comment  date:  February  23,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Southern  Company  Services,  Inc. 

[Docket  No.  EROO-325-001] 

Take  notice  that  on  February  1 ,  2001 , 
Southern  Company  Services,  Inc.  (SCS), 
by  and  on  behalf  of  Alabama  Power 


Company,  Georgia  Power  Company, 
Mississippi  Power  Company,  Gulf 
Power  Company  and  Savannah  Electric 
and  Power  Company,  tendered  for  filing 
amendments  to  imit  power  sales 
agreements  with  Florida  Power  and 
Light  Company,  Florida  Power 
Corporation  and  Jacksonville  Electric 
Authority,  respectfully.  The  purpose  of 
the  amendments  is  to  include  the  cost 
of  sulfur  dioxide  emission  allowances  in 
the  rates  for  Base  and  Normalized 
Energy  under  the  unit  sales  agreements 
between  SCS  and  each  of  the  identified 
customers. 

Conmient  date:  February  22,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Exelon  Generation  Company,  LLC 

[Docket  No.  EROl-936-OOll 

Take  notice  that  on  February  1,  2001, 
Exelon  Generation  Company,  LLC 
(Exelon  Generation),  amended  its  filing 
in  the  captioned  docket  of  a  Call 
Contract  between  Exelon  Generation 
and  PECO  Energy  Company  (PECO 
Energy).  The  amendment  redesignated 
the  Call  Contract  as  Exelon  Generation's 
Rate  Schedule  FERC  No.  18,  and 
changed  the  requested  effective  date  to 
January  12,  2001. 

Copies  of  this  filing  were  served  on 
Exelon  Generation,  PJM,  and  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  February  22,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Exelon  Generation  Company,  LLC; 
PECO  Energy  Company; 
Commonwealth  Edison  Company 

[Docket  No.  EROl-1147-OOOj 

Take  notice  that  on  January  31,  2001, 
Exelon  Generation  Company,  PECO 
Energy  Company  and  Commonwealth 
Edison  Company  tendered  for  filing 
tariffs,  rate  schedules,  and  service 
agreements  among  themselves  in 
compliance  with  FERC  order  accepting 
forms  of  such  tariffs  and  rate  schedules 
and  in  furtherance  or  their  corporate 
restructurings. 

Comment  date:  February  21,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Tenaska  Power  Services  Company 

[Docket  No.  EROl-1 148-000] 

Take  notice  that  on  January  31,  2001, 
Tenaska  Power  Services  Company 
(Tenaska),  tendered  for  filing  a  notice  of 
withdrawal  from  the  Northwest 
Regional  Transmission  Association. 

"Tenaska  requests  that  such 
withdrawal  become  effective 
immediately. 


Comment  date:  February  21.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Ameren  Services  Company 

[Docket  No.  EROl-1 149-000] 

Take  notice  that  on  February  1,  2001, 
Ameren  Services  Company  (ASC), 
tendered  for  filing  an  unexecuted 
Service  Agreement  for  Network 
Integration  Transmission  Service 
between  ASC  and  Rolla  Municipal 
Utilities  (Rolla)  (the  Agreement).  ASC 
stated  that  the  Agreement  contains 
certain  attachments  that  were 
inadvertently  omitted  from  an 
imexecuted  Service  Agreement  for 
Network  Integration  Transmission 
Service  previously  submitted  on  January 
31,  2001,  and  asked  that  the  Agreement 
be  substituted  for  the  previously- 
submitted  Network  Integration 
Transmission  Service  Agreement. 

Comment  date:  February  21,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  PacifiCorp  Power  Marketing,  Inc. 

[Docket  No.  EROl-1 151-000] 

Take  notice  that  on  February  1 ,  2001 
PacifiCorp  Power  Marketing,  Inc.  (PPM), 
tendered  for  filing  a  Notice  of 
Termination  and  Emergency  Request  for 
Waiver  of  the  60-day  Notice 
Requirement  with  the  Federal  Energy 
Regulatory  Commission  with  respect  to 
a  January  15,  1999  PX  Participation 
Agreement  and  January  15, 1999  Meter 
Service  Agreement  with  the  California 
Power  Exchange. 

PPM  requests  waiver  of  the  60-day 
notice  requirement  to  permit  an 
effective  date  of  January  31,  2001  or 
such  other  date  as  the  Commission 
permits  this  termination  to  become 
effective. 

PPM  states  that  copies  of  this  filing 
were  served  upon  the  California  Power 
Exchange. 

Comment  date:  February  21,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  PacifiCorp. 

[Docket  No.  EROl-1 152-000] 

Take  notice  that  on  February  1,  2001, 
PacifiCorp  tendered  for  filing  in 
accordance  with  18  CFR  35  of  the 
Commission's  Rules  and  Regulations,  a 
revised  Exhibit  C  to  the  contract  for 
Interconnections  and  Transmission 
Service  between  PacifiCorp  and  Western 
Area  Power  Administration  (Western), 
Contract  No.  14-06-400-2436, 
Supplement  No.  2  (PacifiCorp's  Rate 
Schedule  FERC  No.  262).  The  revisions 
modify  the  rates  charged  to  Western  for 
Block  2  transmission  service. 
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PacifiCorp  has  requested  an  effective 
date  of  April  1,2001. 

Copies  of  this  filing  were  supplied  to 
the  Washington  Utilities  and 
Transportation  Commission  and  the 
Public  Utility  Commission  of  Oregon. 

Comment  date:  February  21,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  PacifiCorp. 

[Docket  No.  EROl-1 153-000] 

Take  notice  that  on  February  1,  2001, 
PacifiCorp  tendered  for  filing  a  Notice  of 
Termination  and  Emergency  Request  for 
Waiver  of  the  60-day  Notice 
Requirement  with  the  Federal  Energy 
Regulatory  Commission  with  respect  to 
a  January  12, 1998  PX  Participation 
Agreement  and  April  29, 1998  Meter 
Service  Agreement  with  the  California 
Power  Exchange. 

PacifiCorp  requests  waiver  of  the  60- 
day  notice  requirement  to  permit  an 
effective  date  of  January  31,  2001  or 
such  other  date  as  the  Commission 
permits  this  termination  to  become 
effective. 

PacifiCorp  states  that  copies  of  this 
filing  were  served  upon  the  California 
Power  Exchange. 

Comment  date:  February  21,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  American  Transmission  Systems, 
Inc. 

[Docket  No.  EROl-11 54-000] 

Take  notice  that  on  February  1,  2001, 
American  Transmission  Systems, 
Incorporated  tendered  for  filing  an 
Agreement  for  Construction,  Operation, 
and  Compensation  of  Delivery  Points 
writh  The  Village  of  Genoa.  The 
Agreement  provides  for  the  replacement 
of  Genoa's  existing  12.47  kV 
distribution  delivery  point  with  two  69 
kV  transmission  delivery  points.  This 
filing  is  made  pursuant  to  Section  205 
of  the  Federal  Power  Act. 

Copies  of  this  filing  have  been  served 
on  Genoa,  American  Municipal  Power- 
Ohio,  Inc.,  and  the  public  utilities 
commissions  of  Ohio  and  Pennsylvania.' 

Comment  date:  February  21,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  New  England  Power  Pool 

[Docket  No.  EROl-1 1 55-000] 

Take  notice  that  on  February  1,  2001. 
the  New  England  Power  Pool 
(NEPOOL),  Participants  Committee  filed 
the  Sixty-Ninth  Agreement  Amending 
the  Restated  NEPOOL  Agreement  (the 
Sixty-Ninth  Agreement).  The  Sixty- 
Ninth  Agreement  proposes  a  new 
Section  2.4  to  the  New  England  Power 


Pool  Billing  Policy,  which  is  contained 
in  Attachment  N  to  the  NEPOOL  Tariff, 
that  facilitates  the  completion  by  ISO 
New  England  Inc.  of  adjustments  to 
previously  issued  billing  statements. 

The  NEPOOL  Participants  Committee 
states  that  copies  of  this  filing  were  sent 
to  the  NEPOOL  Participants,  non- 
Participant  Transmission  Customers, 
and  the  New  England  state  governors 
and  regulatory  commissions. 

Comment  date:  February  21,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Enron  Power  Marketing,  Inc.,  Enron 
Energy  Services,  Inc.,  Enron  Energy 
Marketing  Corp. 

[Docket  No.  ERO 1-1 156-000] 

Take  notice  that  on  February  1.  2001. 
Enron  Power  Marketing,  Inc.  (EPMI). 
Enron  Energy  Services.  Inc.  (EES).  and 
Enron  Energy  Marketing  Corp.  {EXMC). 
tendered  for  filing  Notices  of 
Termination  and  Request  for  Waiver  of 
the  60-day  Notice  Requirement  with  the 
Federal  Energy  Regulatory  Commission 
with  respect  to  their  respective 
agreements  with  the  California  Power 
Exchange  Corporation  (PX).  EPMI.  EES 
and  EEMC  request  waiver  of  the  60-day 
notice  requirement  to  permit  an 
effective  date  of  February  1,  2001, 
consistent  with  the  PX's  FERC  Electric 
Tariff.  EPMI  also  tendered  for  filing  on 
February  2,  2001  revisions  to  the 
Notices  of  Termination. 

The  parties  state  that  copies  of  this 
filing  were  served  upon  the  PX. 

Comment  date:  February  22,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Graham  County  Electric 
Cooperative,  Inc. 

[Docket  No.  EROl-1157-0001 

Take  notice  that  on  February  2.  2001. 
Graham  Electric  Cooperative,  Inc. 
(GCEC),  Drawer  B.  Pima,  Arizona  85543 
tendered  for  filing  as  GCEC  Rate 
Schedule  FERC  No.  4.  Firm  Power 
Wheeling  Agreement  Between  Graham 
County  Electric  Cooperative,  Inc.  and 
the  Town  of  Thatcher.  GCEC  has  also 
provided  a  Notice  of  Cancellation  to  the 
Commission  of  GCEC  Rate  Schedules 
FERC  Nos.  2  and  3.  GCEC  requests 
waiver  of  the  Commission's  60-day 
notice  requirement  and  requests  an 
effective  date  of  December  31.  2000. 

GCEC  requests  waiver  of  the 
Commission's  60-day  notice 
requirement  and  requests  an  effective 
date  of  January  1.  2001. 

Copies  of  tMs  filing  were  served  upon 
the  Town  of  Thatcher,  Arizona  Electric 
Power  Cooperative,  Inc.,  and  the 
Arizona  Corporation  Commission. 


Comment  date:  February  22.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Atlantic  Qty  Electric  Company  and 
Delmarva  Power  &  Light  Company 

[Docket  No.  EROl-l  158-000] 

Take  notice  that  on  February  1.  2001 . 
Conectiv.  on  behalf  of  its  subsidiaries 
AUantic  City  Electric  Company 
(Atlantic)  and  Delmarva  Power  &  Light 
Company  (Delmarva),  requested  waiver 
of  the  fuel  reporting  requirements  for 
AUantic  and  Delmarva  tmder  FERC 
Form  No.  423,  18  CFR  141.61. 

Conectiv  requests  that  waiver  of  the 
Atlantic  and  Delmarva  fuel  reporting 
requirements  become  effective  March 

15.  2001. 

Conectiv  served  this  filing  on  the  state 
commissions  that  regulate  AUantic  and 
Delmarva  and  Delmaova's  wholesale 
reqtiirements  customers. 

Comment  date:  February  22,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  MidAmerican  Energy  Company 

[Docket  No.  EROl-1 159-000] 

Take  notice  that  on  February  2,  2001, 
MidAmerican  Energy  Company 
(MidAmerican),  tendered  for  filing 
Purchases  of  Electricity  from  Non-QF 
Small  Independent  Power  Producers, 
MidAmerican  Rate  Schedule  FERC  No. 
10,  under  which  MidAmerican  may 
purchase  energy  or  capacity  and  energy 
from  small  independent  power 
producers  meeting  certain  defined 
requirements. 

Comment  date;  February  23,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Public  Service  Company  of  New 
Mexico 

[Docket  No.  EROl-1 160-000] 

Take  notice  that  on  February  2,  2001. 
Public  Service  Company  of  New  Mexico 
(PNM).  tendered  for  filing  an  executed 
service  agreement,  for  electric  power 
and  energy  sales  at  negotiated  rates 
under  the  terms  of  PNM's  Power  and 
Energy  Sales  Tariff,  with  the  Colorado 
River  Commission  (dated  January  30, 
2001).  PNM's  filing  is  available  for 
public  inspection  at  its  offices  in 
Albuquerque,  New  Mexico. 

Copies  of  the  filing  have  been  sent  to 
the  Colorado  River  Commission  and  to 
the  New  Mexico  Public  Regulation 
Commission. 

Comment  date:  February  23,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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18.  Sonoma  County,  California 

[Docket  No.  EROl-1 161-000) 

Take  notice  that  on  February  2,  2001, 
Sonoma  Coimty,  California  (County) 
petitioned  the  Commission  for 
acceptance  of  County  Rate  Schedule 
FERC  No.  1;  the  granting  of  certain 
blanket  approvals,  including  the 
authority  to  sell  electricity  at  market- 
based  rates  and  the  waiver  of  certain 
Commission  Regulations. 

The  County  intends  to  engage  Ld 
wholesale  electee  power  and  energy 
purchases  and  sales  as  a  marketer. 
County  is  not  in  the  business  of 
generating  or  transmitting  electric 
power.  The  Coimty  is  a  political 
subdivision  of  the  State  of  California 
and  owns  and  operates  a  small  amount 
of  generation  that  it  intends  to  use  in  the 
most  cost-effective  manner  to  benefit  the 
citizens  of  the  County. 

Comment  date:  February  23,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Duke  PoMrer  a  division  of  Duke 
Energy  Corporation 

[Docket  No.  EROl-1 162-000] 

Take  notice  that  on  February  2.  2001. 
Duke  Power  (Duke),  a  division  of  Duke 
Energy  Corporation,  tendered  for  filing 
a  Service  Agreement  with  Merrill  Lynch 
Capital  Services,  Inc.,  for  power  sales  at 
market-based  rates. 

Duke  requests  that  the  proposed 
Service  Agreement  be  permitted  to 
become  effective  on  October  30,  2000. 

Duke  states  that  this  filing  is  in 
accordance  with  Part  35  of  the 
Commission's  Regulations  and  a  copy 
has  been  served  on  the  North  Carolina 
Utilities  Commission. 

Comment  date:  February  23,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Automated  Power  Exchange,  Inc. 

(Docket  No.  EROl-1 163-000] 

Take  notice  that  on  February  2,  2001, 
Automated  Power  Exchange,  hic, 
tendered  for  filing  a  revision  to  the  rate 
schedule  under  which  APX  will  offer 
power  exchange  services  in  the  APX 
PJM  Market. 

Comment  date:  February  23,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Southern  Company  Services,  Inc. 

(Docket  No.  EROl-1 164-000] 

Take  notice  that  on  February  2.  2001. 
Southern  Company  Services.  Inc.,  (SCS), 
by  and  on  behalf  of  Alabama  Power 
Company.  Georgia  Power  Company. 
Mississippi  Power  Company.  Gulf 
Power  Company  and  Savaimah  Electric 
and  Power  Company,  tendered  for  filing 


letter  of  amendments  to  tmit  power 
sales  agreements  with  Florida  Power 
and  Light  Company.  Florida  Power 
Corporation  and  JacksonvUle  Electric 
Authority,  respectfully.  The  piupose  of 
the  letter  amendments  are  to  recognize 
certain  accoimting  adjustments 
involving  FERC  Accoimt  154.  as  it 
relates  to  charges  under  the  referenced 
unit  power  sales  agreements. 

Comment  date:  February  23,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Boston  Edison  Company 

[Docket  No.  EROl-1 165-000] 

Take  notice  that  on  February  2.  2001. 
Boston  Edison  Company  (Boston 
Edison),  tendered  for  filing  a  non-firm 
point-to-point  transmission  service 
agreement  between  Boston  Edison  and 
NRG  Power  Marketing,  bic,  (NRG). 
Boston  Edison  states  that  the  service 
agreement  sets  out  the  transmission 
arrangements  under  which  Boston 
Edison  will  provide  local  non-firm 
point-to-point  transmission  service  to 
NRG  under  Boston  Edison's  open  access 
transmission  tariff  accepted  for  filing  in 
Docket  No.  ER0&-2065-O00. 

Boston  Edison  requests  waiver  of  the 
Commission's  thirty  (30)  day  notice 
requirement  in  order  to  allow  the 
service  agreement  to  become  effective 
on  January  1,  2001. 

Comment  date:  February  23.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Enron  Sandhill  Limited  Partnership 

[Docket  No.  EROl-1 166-000] 

Take  notice  that  on  February  2.  2001. 
Enron  Sandhill  Limited  Partnership 
(ESLP),  tendered  for  filing  an 
application  for  waivers  and  blanket 
approvals  under  various  regulations  of 
the  Commission  and  for  an  order 
accepting  ESLP's  Electric  Rate  Schedule 
FERC  No.  1  and  Code  of  Conduct  to 
become  effective  on  April  3,  2001. 

ESLP  submits  its  Rate  Schedule  FERC 
No.  1  (Rate  Schedule),  under  which 
ESLP  may  make  sales  of  electrical 
capacity  and  energy  to  wholesale 
customers  at  market-based  rates.  The 
proposed  Rate  Schedule  provides  the 
terms  and  conditions  piusuant  to  which 
ESLP  will  sell  electric  energy  at  market- 
based  rates  to  be  mutually  agreed  to 
with  the  purchasing  party.  ESLP's 
proposed  Rate  Schedule  also  permits  it 
to  reassign  transmission  capacity. 

Comment  date:  February  23,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


24.  Portland  General  Electric  Company 

[Docket  No.  EROl-l  167-000] 

Take  notice  that  on  February  2.  2001, 
PorUand  General  Electric  Company 
(PGEC).  tendered  for  filing  Notice  of 
Termination  and  Request  for  Waiver  of 
the  60-day  Notice  Requirement  with  the 
Federal  Energy  Regulatory  Commission 
with  respect  to  its  Participation 
Agreement  and  Meter  Services 
Agreement  with  the  California  Power 
Exchange  Corporation  (CalPX). 

PGEC  requests  waiver  of  the  60-day 
notice  requirement  to  permit  an 
effective  date  of  February  1,  2001  or 
such  other  date  as  the  Commission 
permits  this  termination  to  become 
effective,  consistent  with  Section  18.3  of 
the  CalPX's  FERC  Electric  Tariff. 

PGEC  states  that  copies  of  this  filing 
were  served  upon  the  CalPX. 

Comment  date:  February  23.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Niagara  Mohawk  Power 
Corporation 

[Docket  No.  EROl-l  168-000) 

Take  notice  that  on  February  2.  2001. 
Niagara  Mohawk  Power  Corporation 
tendered  for  filing  an  Interconnection 
Agreement  between  Niagara  Mohawk 
Power  Corporation  and  United  States 
Gypsum  Company,  dated  as  of  January 
24.  2001. 

Niagara  Mohawk  Power  Corporation 
requests  an  Interconnection  Agreement 
effective  date  of  January  24,  2001.  To 
the  extent  necessary,  Niagara  Mohawk 
requests  waiver  of  Uie  Commission 
requirement  that  a  rate  schedule  be  filed 
not  less  than  60  days  or  more  than  120 
days  from  its  effective  date. 

Comment  date:  February  23,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Nicer  Energy,  L.L.C. 

[Docket  No.  EROl-l  169-000] 

Take  notice  that  on  February  2,  2001, 
Nicer  Energy,  L.L.C.  (Nicer  LLC), 
tendered  for  filing  pursuant  to  Rule  205, 
18  CFR  385.205,  a  petition  for  waivers 
and  blanket  approvals  under  various 
regulations  of  the  Commission  and  for 
an  order  accepting  its  Rate  Schedule 
FERC  No.  1. 

Nicer  LLC  intends  to  sell  electric 
power  at  wholesale  at  rates,  terms,  and 
conditions  to  be  mutually  agreed  to  with 
the  purchasing  party.  Nicer  LLC's  tariff 
provides  for  the  sale  of  electric  energy 
and  capacity  at  agreed  prices. 

Comment  date:  February  23.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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27.  American  Electric  Power  Service 
Corporation 

(Docket  No.  EROl-1 172-000) 

Take  notice  that  on  February  1.  2001, 
American  Electric  Power  Service 
Corporation  (AEP),  tendered  for  filing, 
on  behalf  of  Kentucky  Power  Company, 
a  letter  agreement  with  EnviroPower, 
Inc. 

AEP  requests  an  efiiective  date  of 
April  1,  2001. 

Copies  of  AEP's  filing  has  been  served 
upon  the  Kentucky  Public  Service 
Commission. 

Comment  date:  February  22,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Automated  Power  Exchange,  Inc. 

[Docket  No.  EROl-1 176-000) 

Take  notice  that  on  Febniary  2,  2001, 
Automated  Power  Exchange,  Inc., 
tendered  for  filing  a  revision  to  the  rate 
schedule  imder  which  APX  wiU  offer 
power  exchange  services  in  the  APX 
New  England  Market. 

Comment  date:  February  23,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Automated  Power  Exchange,  Inc. 

(Docket  No.  EROl-1 177-000] 

Take  notice  that  on  February  2,  2001, 
Automated  Power  Exchange,  Inc., 
tendered  for  filing  a  revision  to  the  rate 
schedule  imder  which  APX  will  offer 
power  exchange  services  in  the  APX 
New  York  Market. 

Comment  date:  February  23,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regidatory  Commission, 


888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Conunission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
ins[)ection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/onIine/rims.htm  (call 
202-208-2222  for  assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  01-3685  Filed  2-13-01;  8:45  am) 

BNJJNG  CODE  S717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP01-45-000] 

Colorado  Interstate  Gas  ComfMny; 
Supplement  to  Notice  of  Intent  to 
Prepare  an  Environmental  Assessment 
for  the  Proposed  Valley  Une 
Expansion  Pro|ect,  Request  for 
Comments  on  Envlronmsntal  Issues, 
and  Notice  of  Public  Scoping  lAeetings 
and  Route  Inspection 

February  8,  2001. 

On  February  6,  2001,  the  Federal 
Energy  Regulatory  Commission  issued 
the  subject  Notice  announcing  the  intent 
of  its  staff  to  prepare  an  environmental 
assessment  for  the  Valley  Line 
Expansion  Project  and  a  schedule  for 


local  public  scoping  meetings  to  receive 
environmental  comments,  among  other 
things.  That  Notice  inadvertently 
omitted  that  the  environmental  scoping 
meetings  will  begin  each  evening  at  7 
p.m. 

Page  6  of  the  Notice  also  contained  an 
incomplete  sentence  related  to  how 
individuals  may  participate  in  the  route 
inspection  activities  planned  for 
February  27  through  March  2,  2001.  In 
order  to  avoid  further  confusion,  page  6, 
in  its  entirety,  is  attached  to  this 
supplement. 

Linwood  A.  Wataon,  Jr., 

Acting  Secretary. 

If  you  do  not  want  to  send  comments 
at  this  time  but  still  want  to  remain  on 
our  mailing  list,  please  return  the 
Information  Request  (appendix  3).  If  you 
do  not  return  the  Information  Request 
(appendix  3),  your  name  will  be  taken 
off  the  mailing  list. 

In  addition  to  asking  for  written 
comments,  we  invite  you  to  attend  any 
of  the  public  scoping  meetings  that  we 
will  conduct  in  the  project  area.  The 
purpose  of  the  scoping  meetings  is  to 
provide  state  and  local  agencies, 
interested  groups,  landowners,  and  the 
general  public  with  an  opportimity  to 
learn  more  about  the  project  and 
another  chance  to  present  us  with 
environmental  issues  or  concerns  they 
believe  shoiUd  be  addressed  in  the  EA. 
CIG  representatives  will  be  present  at 
the  meetings  to  describe  the  proposed 
project,  both  in  general  and  for  the 
specific  area  where  each  meeting  is 
held,  and  to  answer  project-related 
questions. 

The  locations  and  times  for  these 
meetings  are  listed  below.  Priority  will 
be  given  to  commenters  who  represent 
groups,  and  a  transcript  of  each  meeting 
will  be  made  so  that  your  comments 
will  be  accurately  recorded. 


Schedule  for  Public  Scoping  Meetings 


Date  and  Time 

Location 

Tuesday,  Febtuasy  27,  2001  at  7  p.m 

Wednesday.  Febmary  28,  2001  at  7  p.m 

Thursday.  March  1,  2001  at  7  p.m 

Pikes  Peak  Community  College,  Rampart  Campus— Room  W101,  11195  Highway  83.  Cok>- 

rado  Springs,  Cotorado. 
Pioneer  Elemetnary  School  Cafeteria,  10881  Riva  Ridge  Drive,  Parker,  Colorado. 
Aims  Communtty  College,  Corporate  Education  Center— Room  129A,  Greeley,  Colorado. 
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b 


Route  Inspection 

On  February  27-March  2,  2001,  we 
11  also  be  conducting  an  inspection  of 
the  proposed  routes  and  locations  of 
facilities  associated  with  CIG's  proposal. 
This  inspection  may  include  both  aerial 
and  groimd  components.  Anyone 
interested  in  participating  in  the 
inspection  activities  may  contact  the 
FERC's  Office  of  External  Affairs 
(identified  at  the  end  of  this  notice)  for 
more  details  and  must  provide  their 
own  transportation. 
(FR  Doc.  01-3723  Filed  2-13-01;  8:45  am) 
BILLING  CODE  e717-01-M 


DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-600-000] 

National  Fuel  Gas  DistrltHJtion 
Corporation;  Notice  of  Pre-RIIng 
Conference 

February  8, 2001. 

Take  notice  that  a  pre-filing 
conference  will  be  held  on  Thursday, 
February  15,  2001,  at  2:00  p.m.,  at  the 
offices  of  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  The  purpose  of 
the  pre-filing  conference  is  to  discuss 
Norse  Pipeline,  L.L.C.'s  and  Nomew 
Energy,  Inc.'s  compliance  with  the 
Commission's  December  14,  2000,  Order 
Addressing  Petition  for  Declaratory 
Order  and  Directing  Compliance  Filing 
(93  FERC  f  61,276  (2000)). 

All  interested  parties  and  Staff  are 
permitted  to  attend.  For  additional 
information,  please  contact  Robert 
Christin  (202)  208-1022. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  01-3686  Filed  2-13-01;  8:45  am] 

HLUNG  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6843-8] 

Transfer  of  Confidential  Business 
Information  to  EPA  Contractors 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  transfer  of  confidential 

business  information  to  agency 

contractors  and  request  for  comments^ 

SUMMARY:  EPA  vnll  transfer  to  its 
contractors:  Booz-Allen  and  Hamilton, 
Inc.,  TechLaw,  Inc.,  and  Tetra  Tech  EM 


Inc.  Confidential  Business  Information 
(CBI)  that  has  been  or  will  be  submitted 
to  EPA  under  Section  3007  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  The  Agency  will  transfer 
CBI  to  the  following  subcontractors  of 
these  firms:  AGEISS,  Home  Engineering 
Services,  Inc.,  Trinity  Consultants,  ICF, 
Inc.,  TRC,  Inc.,  Metcalf  and  Eddy,  ERG, 
MNG,  Inc.,  EnRisk,  Inc.,  TN  Associates, 
CDM  Federal  Programs  Corp.,  Parallax, 
Inc.,  Wendy  Lopez  &  Associates,  Inc., 
REDHORSE,  Charles  Consulting,  ISSI, 
Tetra  Tech  NUS,  DPRA,  Inc.,  Morson 
Environmental  Consulting,  Inc.,  Ross  & 
Associates  Environmental  Consulting, 
Ltd.,  Quanterra  Incorporated.  Under 
RCRA,  EPA  is  involved  in  activities  to 
support,  expand  and  implement  solid 
and  hazardous  waste  regulations. 
DATES:  Transfer  of  confidential  business 
data  will  occur  no  sooner  than  February 
26,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Regina  Magbie,  Office  of  Solid  Waste 
(5305W),  U.S.  Environmental  Protection 
Agency,  Ariel  Rios  Building,  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20460,  703-308-7909. 
SUPPLEMENTARY  INFORMATION: 

1.  Transfer  of  Confidential  Business 
Information 

Under  EPA  Contract  numbers  68-W- 
99-020,  68-W-99-021,  68-W-99-017, 
68-W-99-018,  68-W-99-008,  and  68- 
W-99-009.  Booz-Allen  and  Hamilton, 
TechLaw  and  Tetra  Tech,  and  their 
subcontractors,  will  assist  the  EPA 
Regional  Offices  (I-X)  by  providing 
technical  assistance  and  services  which 
support  EPA's  RCRA  enforcement  and 
permitting  activities,  such  as  sampling, 
corrective  action  oversight,  technical 
review  of  documents,  and  special 
studies. 

In  accordance  writh  40  CFR  2.305(h) 
(see  42  U.S.C.  6927(b)),  EPA  has 
determined  that  Booz-Allen  and 
Hamilton,  TechLaw  and  Tetra  Tech,  and 
their  subcontractors  require  access  to 
CBI  submitted  to  EPA  under  the 
authority  of  RCRA  to  perform  work 
satisfactorily  under  the  above-noted 
contract.  EPA  is  submitting  this  notice 
to  inform  all  submitters  of  CBI  of  EPA's 
intent  to  transfer  CBI  to  these  firms  on 
a  need-to-know  basis.  Upon  completing 
its  review  of  materials  submitted,  Booz- 
Allen  and  Hamilton,  TechLaw  and  Tetra 
Tech,  and  their  subcontractors  will 
retimi  all  CBI  to  EPA. 

Prior  to  the  transfer  of  any  RCRA  CBI, 
Booz-Allen  and  Hamilton,  TechLaw  and 
Tetra  Tech,  and  their  subcontractors 
will  receive  authorization  for  access  to 
RCRA  CBI  under  the  EPA  "Contractor 
Requirements  for  the  Control  and 


Security  of  RCRA  Confidential  Business 
Information  Sectmty  Manual.  "EPA  will 
review  and  approve  the  security  plans 
of  Booz-Allen  and  Hamilton,  TechLaw 
and  Tetra  Tech,  and  their 
subcontractors.  Contractor  and 
subcontractor  personnel  will  sign  non- 
disclosure agreements  and  be  briefed  on 
appropriate  security  procedures  before 
they  are  permitted  access  to  CBI. 

Dated:  February  1,  2001. 
Elizabeth  A.  Cotsworth, 
Director,  Office  of  Solid  Waste. 
[FR  Doc.  01-3732  Filed  2-13-01;  8:45  am] 
BHXMG  COOE  6a60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6944-3] 

Notification  of  Application  Acceptance 
Period  for  the  National  Environmental 
Actiievement  Tracic 

AGENCY:  Enviromnental  Protection 

Agency  (EPA). 

ACTKM:  Acceptance  of  National 

Enviroiunental  Achievement  Track 

Applications. 

SUMMARY:  The  Office  of  Policy, 
Economics,  and  Innovations  annoimces 
that  applications  for  the  National 
Environmental  Achievement  Track 
(Achievement  Track)  will  be  accepted 
February  1,  2001  through  April  30, 
2001.  Atiiievement  Track,  the  first  level 
of  the  National  Environmental 
Performance  Track,  recognizes  top 
public  and  private  facilities  that  go 
beyond  compliance  with  regulatory 
requirements  and  encourages  high 
levels  of  environmental  performance 
and  management  that  benefit  people, 
communities,  and  the  environment. 

The  application  form  and  instructions 
for  completing  an  application  for  the 
Achievement  Track  can  be  found  on  the 
web  at  http://www.epa.gov/ 
performancetrack/apps/app.htm  or  hard 
copies  can  be  requested  by  calling  the 
Performance  Track  Information  Center 
at  1-888-339-7875.  Apphcations  are 
used  to  establish  that  the  facility  meets 
the  foiu-  requirements  necessary  to  be 
named  as  a  participant  in  the 
Achievement  Track.  The  entry  criteria 
require  that  the  applying  facility: 

•  Has  adopted  and  implemented  an 
environmental  management  system 
(EMS)  that  includes  policy,  planning, 
implementation  and  operation,  checking 
and  corrective  action,  and  management 
review; 

•  Is  able  to  demonstrate  specific 
environmental  achievements  and 
commit  to  continued  improvement; 
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•  Commits  to  public  outreach  and 
performance  reporting;  and 

•  Has  a  record  of  sustained 
compliance  with  environmental 
requirements. 

EPA  uses  the  information  in  the 
application,  the  results  of  a  compliance 
screen,  and  information  from 
consultations  with  EPA  regional  offices. 
State  agencies,  and  community 
references  in  evaluating  a  focility's 
qualifications. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Performance  Track  Information  Center 
at  1-888-339-7875  or  e-mail 
ptTack@indecon.com.  You  may  also 
contact  Julie  Sp)rres  at  202-260-6787  or 
e-mail  her  at  spyres.julie@epa.gov. 
Detailed  information  is  available  in  the 
Federal  Register  Notice  posted  July  6, 
2000,  FRL-6730-5,  Program  Description 
of  the  National  Environmental 
Achievement  Track  or  visit  the  web  site 
at  www.epa.gov/perfonnancetiack. 

SUPPLEMENTARY  INFORMATION:  The 

National  Environmental  Achievement 
Track  was  launched  in  Jime  26,  2000. 
Applications  were  first  accepted  irova 
July  5,  2000  through  September  30, 
2000.  More  than  250  facilities  applied, 
and  228  were  approved  as  Charter 
Members  of  the  National  Environmental 
Achievement  Track.  Current  members 
are  listed  at  www.epa.gov/ 
performancetrack/particip/particip.htm. 
Benefits  for  participation  in  the 
Achievement  Track  include: 

•  National  Recognition 

•  Administrative  Streamlining 

•  Information  Exchange 

•  Reduced  Reporting  and  Monitoring 

E-mailed  complete  the  application 
package  (an  application  and 
environmental  checklist)  to 
ptrack@indecon.com  no  later  than  April 
30,  2001.  When  the  application  package 
is  submitted  by  e-mail,  the  Self- 
Certification  page  with  an  authorizing 
signature  must  be  faxed  (1-61 7-354- 
0463)  or  mailed  to:  Performance  Track 
Information  Center  c/o  Industrial 
Economics  Incorporated  4th  Floor,  2067 
Massachusetts  Avenue,  Cambridge,  MA 
02140. 

Mail  application  packages  completed 
in  hard  copy  to  the  Performance  Track 
Information  Center  address  above, 
postmarked  no  later  than  April  30,  2001. 

Dated:  February  5,  2001. 
Alex  Cristofaro, 

Office  Director.  Office  of  Business  and 
Comm  unity  Innovation. 
(FR  Doc.  01-3731  Filed  2-13-01;  8:45  am) 
BUJNG  cooe  6a60-S0-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-00702;  FRL-6768-S] 

RFRA  Scientific  Advisory  Panel; 
Notice  of  Public  IMeeting 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  public  meeting. 

SUlMMARY:  There  will  be  a  4-day  meeting 
of  the  Federal  Insecticide,  Fimgicide, 
and  Rodenticide  Act  (FIFRA)  and  Food 
Quality  Protection  Act  (FQPA) 
Scientific  Advisory  Panel  (SAP)  to 
review  a  set  of  issues  being  considered 
by  the  Agency  pertaining  to  advancing 
ecological  risk  assessment  methods  in 
the  EPA,  Office  of  Pesticide  Programs. 
The  meeting  is  open  to  the  public. 
Seating  at  the  meeting  wiU  be  on  a  first- 
come  basis.  Individuals  requiring 
special  accommodations  at  this  meeting, 
including  wheelchair  access,  shoiUd 
contact  Paul  Lewis  at  the  address  listed 
under  FOR  FURTHER  MFORMATKW 
CONTACT  at  least  5  business  days  prior 
to  the  meeting  so  that  appropriate 
arrangements  can  be  made. 
DATES:  The  meeting  will  be  held  from 
March  13  to  March  16,  frt)m  8:30  a.m. 
to  5  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Hilton  Hotel  Crystal  City  at  National 
Airport,  2399  Jefferson  Davis  Highway, 
Arlington,  VA  22202.  The  telephone 
number  for  the  Hilton  Hotel  Crystal  City 
at  National  Airport  is  (703)  418-6800. 

Requests  to  participate  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  yoiu  request 
must  identify  docket  control  number 
OPP-00702  in  the  subject  line  on  the 
first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Lewis,  Designated  Federal  Official, 
Office  of  Science  Coordination  and 
Policy  (7101C),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460; 
telephone  number:  (703)  305-5369;  fax 
number:  (703)  605-0656;  e-mail  address: 
lewis.paul@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  to  persons  who  are  or  may  be 
required  to  conduct  testing  of  chemical 
substances  imder  the  Federal  Food, 


Drug,  and  Cosmetic  Act  (FFDCA), 
FIFRA,  and  FQPA.  Since  other  entities 
may  also  be  interested,  the  Agency  has 
not  attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of-this  action 
to  a  particular  entity,  consult  the  person 
Usted  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
information,  Including  Copies  of  this 
D<x:ument  and  Other  Related 
Documents? 

1.  Electronically.  A  meeting  agenda  is 
now  available;  EPA's  primary 
backgroimd  documents  shoiild  be 
available  by  mid  February.  In  addition, 
the  Agency  may  provide  additional 
background  documents  as  the  material 
becomes  available.  You  may  obtain 
electronic  copies  of  these  documents, 
and  certain  other  related  dociiments  that 
might  be  available  electronically,  from 
the  FIFRA  SAP  Internet  Home  Page  at 
http://www.epa.gov/scipoly/sap.  To 
access  this  document  on  the  Home  Page 
select  Federal  Register  notice 
announcing  this  meeting.  You  can  also 
go  directly  to  the  Federal  Register 
listings  at  http://www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  administrative  record  for 
this  meeting  imder  docket  control 
number  OPP-00702.  The  administrative 
record  consists  of  the  documents 
specifically  referenced  in  this  notice, 
any  public  comments  received  during 
an  applicable  comment  period,  and 
other  material  information,  including 
any  information  claimed  as  Confidential 
Business  Information  (CBI).  This 
administrative  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
In  addition,  the  Agency  may  provide 
additional  background  documents  as  the 
material  becomes  available.  The  public 
version  of  the  administrative  record, 
which  includes  printed,  paper  versions 
of  any  electronic  comments  that  may  be 
submitted  during  an  applicable 
comment  period,  is  available  for 
inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA.  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

C.  How  Can  I  Request  to  Participate  in 
thi§  Meeting? 

You  may  submit  a  request  to 
participate  in  this  meeting  through  the 
mail,  in  person,  or  electronically.  Do  not 
submit  any  information  in  your  request 
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that  is  considered  CBI.  To  ensure  proper 
receipt  by  EPA,  it  is  imperative  that  you 
identify  docket  control  number  OPP- 
00702  in  the  subject  line  on  the  first 
page  of  your  request.  Interested  persons 
are  permitted  to  file  written  statements 
before  the  meeting.  To  the  extent  that 
time  permits,  and  upon  advance  written 
request  to  the  person  listed  imder  FOR 
FURTHER  INFORMATION  CONTACT, 
interested  persons  may  be  permitted  by 
the  Chair  of  the  FIFRA  SAP  to  present 
oral  statements  at  the  meeting.  The 
request  should  identify  the  name  of  the 
individual  making  the  presentation,  the 
organization  (if  any)  the  individual  will 
represent,  and  any  requirements  for 
audiovisual  equipment  (e.g.,  overhead 
projector,  35  mm  projector,  chalkboard). 
There  is  no  limit  on  the  extent  of 
written  comments  for  consideration  by 
the  Panel,  but  oral  statements  before  the 
Panel  are  limited  to  approximately  5 
minutes.  The  Agency  also  urges  the 
public  to  submit  written  comments  in 
lieu  of  oral  presentations.  Persons 
wishing  to  make  oral  and/or  written 
statements  at  the  meeting  should 
contact  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT  and 
submit  30  copies  of  their  presentation 
and/or  remarks  to  the  Panel.  The 
Agency  encourages  that  written 
statements  be  submitted  before  the 
meeting  to  provide  Panel  Members  the 
time  necessary  to  consider  and  review 
the  comments. 

1 1  1.  By  mail.  You  may  submit  a  request 
'to:  Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  Rm. 
119,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA.  The  PIRIB  is 
open  from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is (703)  305-5805. 

3.  Electronically.  You  may  submit 
your  request  electronically  by  e-mail  to: 
"opp-docket@epa.gov."  Do  not  submit 
any  information  electronically  that  you 
consider  to  be  CBI.  Use  WordPerfect 
6.1/8.0  or  ASCII  file  format  and  avoid 
the  use  of  special  characters  and  any 
form  of  encryption.  Be  sure  to  identify 
by  docket  control  number  OPP-00702. 
You  may  also  file  a  request  online  at 
many  Federal  Depository  Libraries. 


n.  Background 

A.  Purpose  of  the  Meeting 

In  April  2000,  the  EPA,  Office  of 
Pesticide  Programs  (OPP),  met  with  the 
SAP  to  present  a  progress  report  on  its 
initiative  to  revise  the  ecological 
assessment  process  for  pesticides.  This 
included  an  update  regarding  the 
progress  of  the  initiative  and 
corresponding  Panel  recommendations 
on  the  approach.  A  key  component  of 
the  April  2000  meeting  was  an  overview 
of  the  conceptual  risk  assessment  model 
proposed  by  OPP.  Since  the  meeting, 
OPP  has  conducted  a  generic  case  study, 
which  incorporated  many  of  the 
comments  and  recommendations  by  the 
SAP.  OPP  is  meeting  with  the  SAP  again 
to  review  this  generic  case  study  and  is 
seeking  their  suggestions  for 
improvement. 

B.  Panel  Report 

The  Agency  anticipates  that  the 
Panel's  report  of  their  recommendations 
will  be  available  approximately  60  days 
after  the  meeting.  The  Panel's  report 
will  be  posted  on  the  FIFRA  SAP  web 
site  or  may  be  obtained  by  contacting 
the  Public  Information  and  Records 
Integrity  Branch  at  the  address  or 
telephone  niunber  listed  in  Unit  I.  of 
this  dociunent. 

List  of  Subjects 

Environmental  protection. 

Dated:  February  5,  2001. 
Steven  Galson, 

Director,  Office  of  Science  Coordination  and 
Policy. 
[FR  Doc.  01-3509  Filed  2-13-01  8:45  am) 

BILUNG  COOE  6560-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-34237;  FRL-6765-3] 

Atrazine;  Availability  of  Preliminary 
Risk  Assessment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
availability  of  documents  that  were 
developed  as  part  of  EPA's  pilot  public 
participation  process  for  making 
reregistration  eligibilify  decisions  for 
the  organophosphate  and  certain  other, 
non-organophosphate  pesticides  and  for 
tolerance  reassessments  consistent  with 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  as  amended  by  the  Food 
Qualify  Protection  Act  of  1996  (FQPA). 
These  dociunents  are  the  preliminary 
human  health  risk  assessment  and 


related  docimients  for  atrazine.  This 
notice  also  starts  a  60-day  public 
comment  period  for  the  preliminary  risk 
assessment.  Comments  are  to  be  limited 
to  issues  directly  associated  with  the 
one  pesticide  that  has  risk  assessment 
documents  placed  in  the  docket  and 
should  be  limited  to  issues  raised  in 
those  documents.  By  allowing  access 
and  opportimify  for  comment  on  the 
preliminary  risk  assessment,  EPA  is 
seeking  to  strengthen  stakeholder 
involvement  and  help  ensure  our 
decisions  under  FQPA  are  transparent 
and  based  on  the  best  available 
information.  The  tolerance  reassessment 
process  will  ensure  that  the  United 
States  continues  to  have  the  safest  and 
most  abundant  food  supply.  The  Agency 
cautions  that  risk  assessments  at  this 
stage  are  preliminary  assessments  only 
and  that  further  refinements  of  the  risk 
assessments  may  be  appropriate  for  this 
pesticide.  These  documents  reflect  only 
the  work  and  analysis  conducted  as  of 
the  time  they  were  produced  and  it  is 
appropriate  that,  as  new  information 
becomes  available  and/or  additional 
analyses  are  performed,  the  conclusions 
they  contain  may  change. 
DATES:  Comments,  identified  by  docket 
control  nimiber  OPP-34237  for  Atrazine 
must  be  received  on  or  before  April  16, 
2001. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  the  docket  control 
number  for  atrazine,  OPP-34237,  in  the 
subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kimberly  Lowe,  Special  Review  and 
Reregistration  Division  (7508C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460; 
telephone  number:  (703)  308-8059;  e- 
mail  address:  lowe.kimberIydepa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  to  those  persons  who  are  or 
may  be  required  to  conduct  testing  of 
chemical  substances  under  the  Federal 
Food,  Drug  and  Cosmetic  Act  (FFDCA), 
or  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  (FIFRA).  Since 
other  entities  may  also  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
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the  specific  entities  that  may  be  afiected 
by  this  action.  If  you  have  any  questions 
regarding  the  applicability  of  tlids  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.You  may  obtain 
electronic  copies  of  this  dociiment,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  On  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  In  addition, 
copies  of  the  preUminary  risk 
assessments  for  atrazine  may  also  be 
accessed  at  http:  www.epa.gov/ 
pesticides. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-34237.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period  is 
avail^le  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
«2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  the  docket 
control  number  for  atrazine,  OPP- 
34237,  in  the  subject  line  on  the  first 
page  of  your  response. 

1.  By  mail.  Suomit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 


{7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services       "^ 
Division  ( 7502C) ,  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  30&- 
5805. 

3.  Electronically.  You  may  submit 
your  conmients  electronicaUy  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  OPP-34237.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 


3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  youi  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
document. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  Background 

EPA  is  making  available  preliminary 
risk  assessments  that  have  been 
developed  as  part  of  EPA's  pilot  process 
for  making  reregistration  eligibility 
decisions  for  the  organophosphate  and 
other  pesticides  and  for  tolerance 
reassessments  consistent  with  the 
FFDCA,  as  amended  by  the  FQPA.  The 
Agency's  preliminary  human  heedth  risk 
assessment  and  other  related  dociunents 
for  atrazine  are  available  in  the 
individual  pesticide  docket.  As 
additional  comments,  reviews,  and  risk 
assessment  modifications  become 
available,  these  will  also  be  docketed  for 
atrazine. 

The  Agency  cautions  that  these  risk 
assessments  are  preliminary 
assessments  only  and  that  further 
refinements  of  the  risk  assessment  may 
be  appropriate  for  atrazine.  These 
documents  reflect  only  the  work  and 
analysis  conducted  as  of  the  time  they 
were  produced  and  it  is  appropriate 
that,  as  new  information  becomes 
available  and/or  additional  analyses  are 
performed,  the  conclusions  they  contain 
may  change. 

As  the  preliminary  ecological  risk 
assessment  for  atrazine  is  completed 
and  registrants  complete  a  30-day 
review  period  to  identify  possible 
computational  or  other  clear  errors  in 
the  risk  assessment,  this  risk  assessment 
and  registrant  responses  will  be  pi  Aed 
in  the  individual  pesticide  docket.  A 
notice  of  availability  for  subsequent 
assessments  will  appear  in  the  Federal 
Register. 

The  Agency  is  providing  an 
opportunity,  through  this  notice,  for 
interested  parties  to  provide  written 
comments  aiid  input  to  the  Agency  on 
the  preliminary  risk  assessment  for  the 
chemical  specified  in  this  notice.  Such 
comments  and  input  could  address,  for 
example,  the  availability  of  additional 
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data  to  further  refine  the  risk 
assessment,  such  as  percent  crop  treated 
information  or  submission  of  residue 
data  from  food  processing  studies,  or 
could  address  the  Agency's  risk 
assessment  methodologies  and 
assiunptions  as  applied  to  this  specific 
chemical.  Comments  should  be  limited 
to  issues  raised  within  the  preliminary 
risk  assessment  and  associated 
documents.  EPA  will  provide  other 
opportunities  for  public  comment  on 
other  science  issues  associated  with  the 
pesticide  tolerance  reassessment 
program.  Failure  to  comment  on  any 
such  issues  as  part  of  this  opportunity 
will  in  no  way  prejudice  or  limit  a 
commenter's  opportiinity  to  participate 
fully  in  later  notice  and  comment 
processes.  All  comments  should  be 
submitted  by  April  16,  2001  using  the 
methods  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION.  Comments 
will  become  part  of  the  Agency  record 
for  atrazine. 

Ustof  Subiects 

Environmental  protection.  Chemicals, 
Pesticides  and  pests. 

Dated:  February  8,  2001. 

Jack  E.  Housenger, 

Acting  Director,  Special  Review  and 
Reregistration  Division,  Office  of  Pesticide 
Programs. 

[FR  Doc.  01-3844  Filed  2-12-01;  2:53  pm) 

WLUNG  CODE  6S60-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(PF-998;  FRL-6768-7] 

Notice  Of  HIing  a  Pesticide  Petition  to 
Establish  a  Toleiance  for  a  Certain 
Pesticide  Chemical  In  or  on  Food 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
control  number  PF-998,  must  be 
received  on  or  before  March  16,  2001. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.C.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 


PF-998  in  the  subject  line  on  the  first 
page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  George  T.  LaRocca,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (703)  305-6100;  e-mail  address: 
larocca.george@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer  or  pesticide  manufactxuer. 
Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to: 


Categories 

NAICS 
codes 

Examples  of  poten- 
tially aflected 
entities 

Industry 

111 
112 
311 
32532 

Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  dociunent,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register — Environmental 
Docimients."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  imder  docket  control  number  PF- 
998.  The  official  record  consists  of  the 
documents  specifically  referenced  in 


this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  dociunents  that  are 
physically  located  in  the  docket,  as  well 
as  the  dociunents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which" 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  numbm 
is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  PF-998  in  the  subject 
line  on  the  first  page  of  your  response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2,  1921  Jefferson  Davis  Highway, 
Arlington,  VA.  The  PIRIB  is  open  frt>m 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  Tlie 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  PF-998.  Electronic  comments 


10290 


Federal  Register / Vol.  66,  No.  31  / Wednesday.  February  14,  2001 /Notices 


may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procediues  for  claiming  CBI, 
please  consxdt  the  person  identified 
under  FOR  FURTHER  INFOflMATX)N 
CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  fblloMring 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illiistiate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 


forth  in  section  408(d)(2):  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

List  of  Subjects 

Environmental  protection, 
Agriodtural  commodities.  Feed 
additives,  Food  additives.  Pesticide? 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  January  31,  2001. 

James  Jones, 
Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Summary  of  Petition 

The  petitioner  simimary  of  the 
pesticide  petition  is  printed  below  as 
required  by  section  408(d)(3)  of  the 
FITOCA.  The  summary  of  the  petition 
was  prepared  by  the  petitioner  and 
represents  the  view  of  the  petitioner. 
EPA  is  publishing  the  petition  summary 
verbatim  without  editing  it  in  any  way. 
The  petition  summary  announces  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

EMC  Corporation 

0E6216 

EPA  has  received  a  pesticide  petition 
(0E6216)  bom  FMC  Corporation,  1735 
Market  Street,  Philadelphia,  PA 
proposing,  pursuant  to  section  408(d)  of 
the  (FFDCA),  21  U.S.C.  346a(d),  to 
amend  40  CFR  part  180  by  establishing 
a  tolerance  for  residues  of  bifenthrin  ((2- 
methyl  (l,l'-biphenyll-3-yl)  methyl-3-(2- 
chloro-3 ,3 ,3  ,-trifluoro-l  -propenyl)-2 ,2- 
dimethylcyclopropanecarboxylate)  in  or 
on  the  raw  agricultiu-al  commodity 
(RAC)  bananas  at  0.1  parts  per  million 
(ppm).  EPA  has  determined  that  the 
f>etition  contains  data  or  information 
regarding  the  elements  set  forth  in 
section  408(d)(2)  of  the  FFDCA; 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  metabolism 
of  bifenthrin  in  plants  is  adequately 
understood.  Studies  have  been 
conducted  to  delineate  the  metabolism 
of  radiolabelled  bifenthrin  in  various 
crops  all  showing  similar  results.  The 


residue  of  concern  is  the  parent 
compoimd  only. 

2.  Analytical  method.  There  is  a 
practical  analytical  method  for  detecting 
and  measuring  levels  of  bifenthrin  in  or 
on  food  with  a  limit  of  detection  that 
allows  monitoring  of  food  with  residues 
at  or  above  the  levels  set  in  these 
tolerances  gas  chromatography  with 
electron  capture  detection  (GC/ECD) 
analytical  method  P-2132M,  (PP) 
0E3921,  MRID  41658601. 

3.  Magnitude  of  residues.  Field 
residue  trials  meeting  EPA  study 
requirements  have  been  conducted  at 
the  maximum  label  rate  for  the  crop 
bananas.  Results  from  these  trials 
demonstrate  that  the  highest  bifenthrin 
residues  found  will  not  exceed  0.1 
(ppm)  when  the  product  is  applied 
following  the  proposed  use  directions. 

B.  Toxicologiatl  Profile 

1.  Acute  toxicity.  For  the  purposes  of 
assessing  acute  dietary  risk,  FMC 
Corporation  has  used  the  maternal  no 
observed  adverse  effect  level  (NOAEL) 
of  1.0  milligram/kilogram  (mg/kg)/day 
from  the  oral  developmental  toxicity 
study  in  rats.  The  maternal  lowest  effect 
level  (LEL)  of  this  study  of  2.0  mg/kg/ 
day  was  based  on  tremors  fitim  day  7- 
17  of  dosing.  This  acute  dietary 
endpoint  is  used  to  determine  acute 
dietary  risks  to  all  popidation 
subgroups. 

2.  Genotoxicity.  The  following 
genptoxicity  tests  were  all  negative. 
Gene  mutation  in  Salmonella  (Ames); 
chromosomal  aberrations  in  Chinese 
hamster  ovary  and  rat  bone  marrow 
cells;  hypoxanthine  guanine 
phophoribosyl  transferase  (HGPRT) 
locus  mutation  in  mouse  lymphoma 
cells;  and  unscheduled  DNA  synthesis 
in  rat  hepatocytes. 

3.  Reproductive  and  developmental 
toxicity,  i.  In  the  rat  reproduction  study, 
parental  toxicity  ocairred  as  decreased 
body  weight  (bwt)  at  5.0  mg/kg/day  with 
a  NOAEL  of  3.0  mg/kg/day.  There  were 
no  developmental  (pup)  or  reproductive 
effects  up  to  5.0  mg/kg/day  (Itighest 
dose  tested  (HDT)). 

ii.  Based  on  the  absence  of  pup 
toxicity  up  to  dose  levels  which 
produced  toxicity  in  the  parental 
animals,  there  is  no  evidence  of  special 
postnatal  sensitivity  to  infants  and 
children  in  the  rat  reproduction  study. 

4.  Subchronic  toxicity — Short-  and 
intermediate-term  toxicity.  The  maternal 
NOAEL  of  1.0  mg/kg/day  bom  the  oral 
developmental  toxicity  study  in  rats  is 
also  used  for  short-  and  intermediate- 
term  margin  of  exposure  (MOE) 
calcidations  (as  well  as  acute,  discussed 
in  (1)  above).  The  maternal  LEL  of  this 
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study  of  2.0  mg/kg/day  was  based  on 
tremors  fi^m  day  7-17  of  dosing. 

5.  Chronic  toxicity,  i.  The  reference 
dose  (RfD)  has  been  established  at  0.015 
mg/kg/day.  This  RfD  is  based  on  a  1- 
year  oral  feeding  study  in  dogs  with  a 
NOAEL  of  1.5  mg/kg/day,  based  on 
intermittent  tremors  observed  at  the 
LOAEL  of  3.0  mg/kg/day;  an  uncertainty 
factor  (UF)  of  100  is  used. 

ii.  Bifenthrin  is  classified  as  a  Group 
C  chemical  (possible  human  carcinogen) 
based  upon  urinary  bladder  tumors  in 
mice;  assignment  of  a  Q*  has  not  been 
recommended. 

6.  Animal  metabolism.  The 
metabolism  of  bifenthrin  in  animals  is 
adequately  understood.  Metabolism 
studies  in  rats  with  single  doses 
demonstrated  that  about  90%  of  the 
parent  compound  and  its  hydroxylated 
metabolites  are  excreted. 

7.  Metabolite  toxicology.  The  Agency 
has  previously  determined  that  the 
metabolites  of  bifenthrin  are  not  of 
toxicological  concern  and  need  not  be 
included  in  the  tolerance  expression.  - 

8.  Endocrine  disruption.  No  special 
studies  investigating  potential 
estrogenic  or  other  endocrine  effects  of 
bifenthrin  have  been  conducted. 
However,  no  evidence  of  such  effects 
was  reported  in  the  standard  battery  of 
required  toxicology  studies,  which  have 
been  completed  and  found  acceptable. 
Based  on  these  studies,  there  is  no 
evidence  to  suggest  that  bifenthrin  has 
an  adverse  effect  on  the  endocrine 
system. 

C.  Aggregate  Exposure 

I  1.  Dietary  exposure — i.  Food. 
Tolerances  have  been  established  for  the 
residues  of  bifenthrin,  in  or  on  a  variety 
of  RACs.  Tolerances,  in  support  of 
registrations,  currentiy  exist  for  residues 
of  bifenthrin  on  hops,  strawberries,  com 
grain,  forage,  and  fodder,  sweet  com, 
cottonseed,  artichokes,  the  crop  group 
cuciuhit  vegetables,  the  crop  group 
legume  vegetables  -  subgroup  edible- 
podded  legume  vegetables,  and 
subgroup  succulent  shelled  pea. 
eggplant,  the  subgroup  head  and  stem 
brassica.  and  livestock  commodities  of 
catUe,  goats,  hogs,  horses,  sheep, 
poultry,  eggs,  and  milk.  Pending 
tolerances  for  citrus,  bananas,  grapes, 
peanuts,  pears,  potatoes,  caneberries. 
peppers  (bell  and  non-bell),  lettuce 
(head),  and  herbs  also  exist.  For  the 
purposes  of  assessing  the  potential 
dietary  exposure  for  these  existing  and 
pending  tolerances  FMC  Corporation 
has  utilized  available  information  on 
anticipated  residues,  monitoring  data 
and  percent  crop  treated  as  follows: 
ii.  Acute  exposure  and  risk.  Acute 
dietary  exposure  risk  assessments  are 


performed  for  a  food-use  pesticide  if  a 
toxicological  study  has  indicated  the 
possibility  of  an  effect  of  concern 
occurring  as  a  result  of  a  one  day  or 
single  exposiu^.  For  the  purposes  of 
assessing  acute  dietary  risk  for 
bifenthriii.  the  maternal  NOAEL  of  1.0 
mg/kg/day  bom  the  oral  developmental 
toxicity  study  in  rats  was  used.  The 
matemal  LEL  of  this  study  of  2.0  mg/kg/ 
day  was  based  on  tremors  from  day  7- 
17  of  dosing.  This  acute  dietary 
endpoint  was  used  to  determhie  acute 
dietary  risks  to  all  population 
subgroups.  Available  information  on 
anticipated  residues,  monitoring  data 
and  percent  crop  treated  was 
incorporated  into  a  Tier  3  analysis; 
using  Monte  Carlo  modeling  for 
commodities  that  may  be  consumed  in 
a  single  serving.  These  assessments 
show  that  the  MOEs  are  greater  than  the 
EPA  standard  of  100  for  all 
subpopulations.  The  QQ.Q"*  percentile  of 
exposure  for  the  overall  U.  S. 
population  was  estimated  to  be 
0.005506  mg/kg/day  (MOE  of  181).  The 
99.9*  percentile  of  exposure  for  all 
infants  <l-year  old  was  estimated  to  be 
0.005825  mg/kg/day  (MOE  of  171).  The 
99.9*  percentile  of  exposure  for  muring 
infants  <l-year  old  was  estimated  to  be 
0.004056  mg/kg/day  (MOE  of  246).  The 
99.9*  percentile  of  exposure  for  non- 
niu^ing  infants  <l-year  old  was 
estimated  to  be  0.005910  mg/kg/day 
(MOE  of  169).  The  99.9*  percentile  of 
exposure  for  children  1  to  6  years  old 
(the  most  highly  exposed  population 
subgroup)  was  estimated  to  be  0.009741 
mg/kg/day  (MOE  of  102).  Therefore. 
FMC  Corporation  concludes  that  the 
acute  dietary  risk  of  bifenthrin.  as 
estimated  by  the  dietary  risk 
assessment,  does  not  appear  to  be  of 
concern. 

iii.  Chronic  exposure  and  risk.  The 
acceptable, reference  dose  (RfD)  is  based 
on  a  NOAEL  of  1.5  mg/kg/day  bom  the 
chronic  dog  study  and  an  UF  of  100  is 
0.015  mg/kg/day.  The  endpoint  effect  of 
concern  was  tremors  in  both  sexes  of 
dogs  at  the  LEL  of  3.0  mg/kg/day.  A 
chronic  dietary  exposure/risk 
assessment  has  been  performed  for 
bifenthrin  using  the  above  RfD.  The 
chronic  exposures  are  estimated  to  be 
0.000186  mg/kg  bwt/day  and  utilize 
1.2%  of  the  RfD  for  the  overall  U.  S. 
population;  children  7-12  years  old  and 
children  1-6  years  old  (subgroups  most 
highly  exposed)  are  estimated  to  be 
0.000229  mg/kg  bwt/day  and  0.000371 
mg/kg  bwt/day  and  utilizes  1.5%  and 
2.5%  of  the  Rffl.  respectively.  Generally 
speaking,  the  EPA  has  no  cause  for 
concern  if  the  total  dietary  exposure 
from  residues  for  uses  for  which  there 


are  published  and  proposed  tolerances 
is  less  than  100%  of  the  RfD.  Therefore, 
FMC  Corporation  concludes  that  the 
chronic  dietary  risk  of  bifenthrin,  as 
estimated  by  the  dietary  risk 
assessinent,  does  not  appear  to  be  of 
concern. 

iv.  Drinking  water.  Laboratory  and 
field  data  have  demonstrated  that 
bifenthrin  is  immobile  in  soil  and  will 
not  leach  into  groundwater.  Other  data 
show  that  bifenthrin  is  virtually 
insoluble  in  water  and  extremely 
lipophilic.  As  a  result,  FMC  Corporation 
concludes  that  residues  reaching  surface 
waters  from  field  runoff  will  quickly 
adsorb  to  sediment  particles  and  be 
partitioned  from  the  water  column. 
Further,  a  screening  evaluation  of 
leaching  potential  of  a  typical 
pyrethroid  was  conducted  using  EPA's    . 
pesticide  root  zone  model  (PRZM'). 
Based  on  this  screening  assessment,  the 
potential  concentrations  of  a  pyrethroid 
in  groundwater  at  depths  of  1  and  2 
meters  are  essentially  s^ero  («0.001 
parts  per  billion  (ppb)).  Surface  water 
concentrations  for  pyrethroids  were 
estimated  using  PRZM^  and  exposure 
analysis  modeling  system  (EXAMS) 
using  standard  EPA  cotton  runoff  and 
Mississippi  pond  scenarios.  The 
maximimi  concentration  predicted  in 
the  simiUated  pond  was  0.052  ppb. 
Concentrations  in  actual  drinking  water 
would  be  much  lower  than  the  levels 
predicted  in  the  hypothetical,  small, 
stagnant  farm  pond  model  since 
drinking  water  derived  from  surface 
water  would  normally  be  treated  before 
consiunption.  Based  on  these  analysis, 
the  contribution  of  water  to  the  dietary 
risk  estimate  is  negligible.  Therefore, 
FMC  Corporation  concludes  that 
together  tiiese  data  indicate  that 
residues  are  not  expected  to  occur  in 
drinking  water. 

2.  Non-dietary  exposure.  Analysis 
were  conducted  which  included  an 
evaluation  of  potential  non-dietary 
(residential)  applicator,  post-application 
and  chronic  dietary  aggregate  exposures 
associated  with  bifenthrin  products 
used  for  residential  flea  infestation 
control  and  agricultural/commercial 
applications.  The  aggregate  analysis 
conservatively  assumes  that  a  person  is 
concurrentiy  exposed  to  the  same  active 
ingredient  via  the  use  of  consumer  or 
professional  flea  infestation  control 
products  and  to  chronic  level  residues 
in  the  diet. 

In  the  case  of  potential  non-dietaiy 
health  risks,  conservative  point 
estimates  of  non-dietary  exposures, 
expressed  as  total  systemic  absorbed 
dose  (summed  across  inhalation  and 
incidental  ingestion  routes)  for  each 
relevant  product  use  category  (i.e.,  lawn 
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care)  and  receptor  subpopulation  (i.e., 
adults,  children  1-6  years  and  infants 
<l-year)  are  compared  to  the  systemic 
absorbed  dose  NOAEL  for  bifenthrin  to 
provide  estimates  of  the  MOEs.  Based 
on  the  toxicity  endpoints  selected  by 
EPA  for  bifenthrin,  inhalation  and 
incidental  oral  ingestion  absorbed  doses 
were  combined  and  compared  to  the 
relevant  systemic  NOAEL  for  estimating 
MOEs. 

In  the  case  of  potential  aggregate 
health  risks,  the  above  mentioned 
conservative  point  estimates  of 
inhalation  and  incidental  ingestion  non- 
dietary  exposure  (expressed  as  systemic 
absorbed  dose)  are  combined  with 
estimates  (arithmetic  mean  values)  of 
chronic  average  dietary  (oral)  absorbed 
doses.  These  aggregate  absorbed  dose 
estimates  are  also  provided  for  adults, 
children  1-6  years  and  infants  <l-year. 
The  combined  or  aggregated  absorbed 
dose  estimates  (summed  across  non- 
dietary  and  chronic  dietary)  are  then 
compared  with  the  systemic  absorbed 
dose  NOAEL  to  provide  estimates  of 
ag^Bgate  MOEs. 

The  non-dietary  and  aggregate  (non- 
dietary  +  chronic  dietary)  MOEs  for 
bifenthrin  indicate  a  substantial  degree 
of  safety.  The  total  non-dietary 
(inhalation  +  incidental  ingestion) 
MOEs  for  post-application  exposure  for 
the  lawn  care  product  eveduated  was 
estimated  to  be  194,000  for  adults, 
52,400  for  children  1-6  years  old  and 
56,700  for  infants  <l-year.  The 
aggregate  MOE  (inhalation  +  incidental 
oral  -t-  chronic  dietary,  siunmed  across 
all  product  use  categories)  was 
estimated  to  be  4,878  for  adults,  1,117 
for  children  1-6  years  old  and  1,361  for 
infants  (<l-year).  It  can  be  concluded 
that  the  potential  non-dietary  and 
aggregate  (non-dietary  +  chronic  dietary) 
exposures  for  bifenthrin  are  associated 
with  substantial  margins  of  safety. 

D.  Cumulative  Effects 

In  consideration  of  potential 
.ciunidative  effects  of  bifenthrin  and 
other  substances  that  may  have  a 
common  mechanism  of  toxicity,  to  our 
knowledge  there  are  currently  no 
available  data  or  other  reliable 
information  indicating  that  any  toxic 
effects  produced  by  bifenthrin  would  be 
cumulative  with  those  of  other  chemical 
compounds;  thus  only  the  potential 
risks  of  bifenthrin  have  been  considered 
in  this  assessment  of  its  aggregate 
exposure.  FMC  Corporation  intends  to 
submit  information  for  the  EPA  to 
consider  concerning  potential 
cumulative  effects  of  bifenthrin 
consistent  with  the  schedule  established 
by  EPA  in  the  Federal  Register  at  62  FR 
42020  (August  4, 1997),  FRL-5734-6 


emd  other  EPA-publications  pursuant  to 
the  Food  Quality  Protection  Act. 

E.  Safety  Determination 

1.  U.S.  population.  For  the  overall 
U.S.  popillation,  the  calculated  MOE  at 
the  gs*  percentile  was  estimated  to  be 
650,  359  at  the  99*  percentile;  and  181 
at  the  99.9*  percentile.  For  all  infants 
<l-year  old,  the  calcidated  MOE  at  the 
95"'  percentile  was  estimated  to  be  540; 
241  at  the  99*  percentile;  and  171  at  the 
99.9*  percentile.  For  nursing  infants 
<l-year  old,  the  calculated  MOE  at  the 
95*  percentile  was  estimated  to  be 
1,311;  451  at  the  99*  percentile;  and  246 
at  the  99.9*  percentile.  For  non-nursing 
infants  <l-year  old,  the  calculated 
margins  of  exposiire  MOE  at  the  95* 
percentile  was  estimated  to  be  476, 197 
at  the  99*  percentile;  and  169  at  the 
99.9*  percentile.  For  the  most  highly 
exposed  popidation  subgroup,  children 
1-6  years  old,  the  calculated  MOE  at  the 
95*  percentile  was  estimated  to  be  330, 
214  at  the  99*  percentile;  and  102  at  the 
99.9*  percentile.  Therefore,  FMC 
Corporation  concludes  that  there  is 
reasonable  certainty  that  no  harm  will 
result  from  acute  exposure  to  bifenthrin. 

2.  Infants  and  children — a.  General.  In 
assessing  the  potential  for  additional 
sensitivity  of  infants  and  children  to 
residues  of  bifenthrin,  FMC  Corporation 
considered  data  from  developmental 
toxicity  studies  in  the  rat  and  rabbit, 
and  a  2-generation  reproductive  study 
in  the  rat.  The  developmental  toxicity 
studies  are  designed  to  evaluate  adverse 
effects  on  the  developing  organism 
resulting  from  pesticide  exposiu^ 
during  prenatal  development  to  one  or 
both  parents.  Reproduction  studies 
provide  information  relating  to  effects 
from  exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 
FFDCA  section  408  provides  that  EPA 
may  apply  an  additional  margin  of 
safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
prenatal  and  postnatal  toxicity  and  the 
completeness  of  the  data  base. 

b.  Developmental  toxicity  studies.  In 
the  rabbit  developmental  study,  there 
were  no  developmental  effects  observed 
in  the  fetuses  exposed  to  bifenthrin.  The 
maternal  NOAEL  was  2.67  mg/kg/day 
based  on  head  and  forelimb  twitching  at 
the  LOAEL  of  4  mg/kg/day.  In  the  rat 
developmental  study,  the  maternal 
NOAEL  was  1  mg/kg/day,  based  on 
tremors  at  the  LOAEL  of  2  mg/kg/day. 
The  developmental  (pup)  NOAEL  was 
also  1  mg/lq^day,  based  upon  increased 
incidence  of  hydroiu-eter  at  the  LOAEL 
2  mg/kg/day.  There  was  5/23  (22%) 
litters  affected  (5/141  fetuses  since  each 
litter  only  had  one  affected  fetus)  in  the 


2  mg/kg/day  group,  compared  with  zero 
in  the  control,  1,  and  0.5  mg/kg/day 
groups.  According  to  recent  historical 
data  (1992-1994)  for  this  strain  of  rat, 
incidence  of  distended  ureter  averaged 
11%  with  a  maximum  incidence  of 
90%. 

c.  Reproductive  toxicity  study.  In  the 
rat  reproduction  study,  parental  toxicity 
occurred  as  decreased  bwt  at  5.0  mg/kg/ 
day  with  a  NOAEL  of  3.0  mg/kg/day. 
There  were  no  developmental  (pup)  or 
reproductive  effects  up  to  5.0  mg/kg/day 
HDT. 

d.  Prenatal  and  postnatal  sensitivity — 
i.  Prenatal.  Since  there  was  not  a  dose- 
related  finding  of  hydroureter  in  the  rat 
developmental  study  and  in  the 
presence  of  similar  incidences  in  the 
recent  historical  control  data,  the 
marginal  finding  of  hydroureter  in  rat 
fetuses  at  2  mg/kg/day  (in  the  presence 
of  maternal  toxicity)  is  not  considered  a 
significant  developmental  finding.  Nor 
does  it  provide  sufficient  evidence  of  a 
special  dietary  risk  (either  acute  or 
chronic)  for  infants  and  children  which 
would  require  an  additional  safety 
factor.  Based  on  the  absence  of  pup 
toxicity  up  to  dose  levels,  which 
produced  toxicity  in  the  parental 
animals,  there  is  no  evidence  of  special 
postnatal  sensitivity  to  infants  and 
children  in  the  rat  reproduction  study. 

e.  Conclusion.  Based  on  the  above, 
FMC  Corporation  concludes  that 
reliable  data  support  use  of  the  standard 
100-fold  UF,  and  that  an  additional  UF 
is  not  needed  to  protect  the  safety  of 
infants  and  children.  As  stated  above, 
aggregate  exposure  assessments  utilized 
less  than  10%  of  the  RfD  for  either  the 
entire  U.  S.  population  or  any  of  the  26 
population  subgroups  including  infants 
and  children.  Therefore,  it  may  be 
concluded  that  there  is  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  bifenthrin  residues. 

F.  International  Tolerances 

There  are  no  Codex,  Canadian,  or 
Mexican  residue  limits  for  residues  of 
bifenthrin  in  or  on  bananas. 
[FR  Doc.  01-3621  Filed  2-13-01;  8:45  am] 
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ACTION:  Notice. 


SUMMARY:  This  notice  aimounces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
control  number  PF-996,  must  be 
received  on  or  before  March  16,  2001. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.C.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
PF-996  in  the  subject  line  on  the  first 
page  of  your  response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail;  Joaime  Miller,  Registration 
Division  (7505C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
niunber:  (703)  305-6224;  e-mail  address: 
miller .  joann^epa  .gov . 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 


You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufactiu'er  or  pesticide  manufacturer. 
Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to: 


Categories 


Industry 


Examples  of  poten- 
tially affected 
entities 


Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufac- 
turing 


This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities,  ff  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 


B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  imder 
the  "Federal  Register — ^Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  hstings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number  PF- 
996.  The  official  record  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  dociunents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is (703)  305-5805. 

C.  Hov^r  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  PF-996  in  the  subject 
line  on  the  first  page  of  your  response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Lnformation 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 


Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Highway. 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays,  llie 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  PF-996.  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
wiU  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  emy  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified 
imder  FOR  FURTHER  INFORMATION 
CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 
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6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regiilations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  section  408(d)(2);  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

List  of  Subjects  ' 

Environmental  protection. 
Agricultural  commodities.  Feed 
additives.  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  February  1,  2001. 

James  )ones. 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Siunmary  of  Petition 

The  petitioner  siunmary  of  the 
pesticide  petition  is  printed  below  as 
required  by  section  408(d)(3)  of  the 
ffUCA.  The  summary  of  the  petition 
was  prepared  by  the  petitioner  and 
represents  the  view  of  the  petitioner. 
EPA  is  publishing  the  petition  summary 
verbatim  without  editing  them  in  any 
way.  The  petitioner  summary 
announces  the  availability  of  a 
description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

Valent  U.S.A.  Corporation 

7F4841  and  0F6171 

EPA  has  received  pesticide  petitions 
(7F4841  and  0F6171)  from  Valent 
U.S.A.  Corporation,  1333  North 
California  Boulevard,  Suite  600,  Walnut 
Creek,  CA  94596-8025,  proposing, 
pursuant  to  section  408(d)  of  the 
FFDCA,  21  U.S.C.  346a(d),  to  amend  40 
CFR  part  180  by  establishing  tolerances 
for  residues  of  flumioxazin,  2-[7-fluoro- 


3 ,4-dihydro-3-oxo-4-(2-propynyl)-2H- 
l,4-benzoxazin-6-yll-4,5,6,7-tetrahydro- 
lH-isoindole-l,3(2H)-dione,  in  or  on  the 
raw  agricultural  commodities  (RACs) 
soybean  seed  and  peanut  nutmeat  at 
0.01  parts  per  million  (ppm),  and  on 
sugar  cane  at  0.2  ppm.  EPA  has 
determined  that  the  petitions  contains 
data  or  information  regarding  the 
elements  set  forth  in  section  408(d)(2)  of 
the  FFDCA;  however,  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  support  granting  of  the 
petitions.  Additional  data  may  be 
needed  before  EPA  rules  on  the 
petitions. 

A.  Residue  Chemistry 

Summary.  Radiocarbon  plant  and 
animal  metabolism  studies  have 
demonstrated  that  the  residue  of 
concern  is  adequately  understood  for 
the  piuposes  of  these  tolerances  and  is 
best  defined  as  parent,  fliunioxazin. 
Practical,  validated  residue 
methodology  is  available  to  analyze  all 
appropriate  matrices  for  flumioxazin 
residue  with  a  limit  of  quantification 
(LOQ)  of  0.01  ppm,  adequate  to  enforce 
all  proposed  tolerances.  The  potential 
magnitude  of  residues  of  fliunioxazin 
has  been  evaluated  in  peanuts, 
soybeans,  and  sugarcane  and  in 
appropriate  processed  products  and 
animals.  These  studies  are  adequate  to 
support  appropriate  tolerances  and 
dietary  risk  analyses. 

1.  Plant  metabolism.  Metabolism  of 
'^-flumioxazin  labelled  in  the  phenyl- 
or  tetrahydrophthalimido-rings  has  been 
studied  in  soybeans  and  peanuts. 
Flumioxazin  was  rapidly  and 
extensively  metabolized  to  many 
metabolites  in  both  plants.  Even  with 
exaggerated  treatment,  individual 
metabolites  and  parent  were  only  found 
at»very  low  concentrations. 
Comparisons  of  metabolites  detected 
and  quantified  from  plants  and  animals 
show  that  there  are  no  significant 
aglycones  in  plants  which  are  not  also 
present  in  the  excreta  or  tissues  of 
animals.  The  residue  of  concern  is  best 
defined  as  the  parent. 

2.  Analytical  method.  Practical 
analytical  methods  for  detecting  and 
measuring  levels  of  flumioxazin  have 
been  developed  and  validated  in/on  all 
appropriate  agricultural  commodities 
and  respective  processing  fractions.  The 
extraction  methodology  has  been 
validated  using  aged  radiochemical 
residue  samples  from  •'•C-metabolism 
studies.  The  enforcement  method  has 
been  validated  in  soybean  at  an 
independent  laboratory  and  by  EPA. 
The  LOQ  of  flumioxazin  in  the  methods 
is  0.01  ppm  which  will  allow 


monitoring  of  food  with  residues  at  the 
levels  proposed  for  the  tolerances. 

3.  Magnitude  of  residues — i.  Soybean. 
Forty-two  (42)  field  trials  in  soybeans 
were  conducted  in  1989  through  1993  in 
EPA  regions  n  (2  trials),  IV  (9  trials,  and 
V  (31  trials),  representing  approximately 
99%  of  the  U.S.  soybean  growing  region. 
Treatments  ranged  from  0.09  to  0.47 
pounds  active  per  acre,  1-to  5-times  the 
proposed  application  rate.  No  residues 
of  flumioxazin  were  detected  in  soybean 
seed  frxjm  any  of  the  trials,  even  when 
application  rates  were  5  times  the 
proposed  label  rate.  Analysis  for  the 
major  plant  metabolite,  1-OH-HPA,  was 
conducted  on  seed  samples  from  1 3 
residue  trials.  In  all  cases  no  residues  of 
the  degradate  were  found,  including  2 
trials  which  at  a  5X  treatment  rate. 

No  residues  of  flumioxazin  were 
found  in  any  of  the  processed 
commodities  in  2  processing  studies  of 
soybeans  treated  at  5  times  the  proposed 
label  rate.  In  1  of  the  processing  studies, 
no  residue  of  1-OH-HPA  was  found  in 
any  processed  fraction.  All  the  data 
support  a  proposed  tolerance  for 
flumioxazin  in/on  soybean  seed  at  0.01 
ppm,  the  LOQ  of  the  enforcement 
method.  No  separate  tolerances  are 
needed  for  soybean  processed 
commodities. 

ii.  Peanut.  Sixteen  (16)  field  trials  in 
peanuts  were  conducted  in  1992, 1993, 
and  1996  in  EPA  regions  II  (8  trials).  III 
(3  trials),  IV  (3  trials),  and  VIU  (2  trials), 
representing  virtually  all  of  the  U.S. 
peanut  growing  regions.  Treatments 
ranged  from  0.09  to  0.47  pounds  active 
per  acre,  1-to  5-times  the  proposed 
application  rate.  No  residues  of 
flumioxazin  were  detected  in  any 
peanut  seed  sample  from  any  of  the 
trials,  even  when  application  rates  were 
5  times  the  proposed  label  rate.  Analysis 
for  the  major  plant  metabolite,  1-OH- 
HPA,  was  conducted  on  seed  samples 
from  1  5X  processing  trial.  No  residues 
of  the  degradate  were  found. 

No  residues  of  flumioxazin  were 
found  in  any  of  the  processed 
commodities  in  2  processing  studies  of 
peanuts  treated  at  5  times  the  proposed 
label  rate.  One  of  the  processing  studies 
was  analyzed  for  degradate,  no  residue 
of  1-OH-HPA  was  found  in  any 
processed  fraction. 

All  the  data  support  a  proposed 
tolerance  for  flumioxazin  in/ on  peanut 
seed  at  0.01  ppm,  the  LOQ  of  the 
enforcement  method.  No  separate 
tolerances  are  needed  for  peanut 
processed  commodities. 

iii.  Sugarcane.  Nine  (9)  field  trials  in 
sugarcane  were  conducted  in  1998  in 
EPA  regions  III  (4  trials),  IV  (3  trials),  VI 
(1  trial),  and  Xni  (1  trial),  representative 
of  all  of  the  U.S.  sugarcane  growing 
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regions.  Treatments  ranged  &t>m  0.37  to 
1.12  pounds  active  per  acre,  1-to  3- 
times  the  proposed  application  rate  for 
high  organic  soils.  Finite  residues  of 
flumioxazin  were  detected  in  fourteen 
(14)  of  eighteen  (18)  duplicate  samples. 
Residues  of  flumioxazin  averaged  0.039 
ppm  (standard  deviation  =  0.033  ppm) 
from  the  trials  conducted  at  the 
proposed  maximum  application  rate. 
Analysis  for  the  major  plant  metabolite, 
1-OH-HPA,  was  conducted  on  all  cane 
samples  including  those  bom  the  2  3X 
processing  trials.  No  residues  of  the 
degradate  were  found  in  any  cane 
sample. 

No  residues  of  flumioxazin  or  its 
degradate  were  found  in  the  processed 
commodity  refined  sugar.  In  molasses, 
produced  from  cane  treated  at  3  times 
the  proposed  label  rate,  flumioxazin  was 
detected  (0.055  ppm)  at  approximately 
half  of  the  concentration  in  the  starting 
sugarcane.  The  degradate,  1-OH-HPA, 
was  also  detected  in  molasses  (0.036 
ppm).  Because  these  detections  were  in 
a  processed  sample  from  cane  treated  at 
3X,  and  are  still  less  than  the  proposed 
RAC  tolerance,  no  separate  processed 
product  tolerances  are  necessary. 

All  the  data  support  a  proposed 
tolerance  for  flumioxazin  in/on 
sugarcane  at  0.2  ppm.  No  separate 
tolerances  for  parent  or  degradate  are 
needed  for  processed  commodities. 

iv.  Secondary  residues.  Using 
proposed  tolerances  to  calculate  the 
maximum  feed  exposure  to  fed  animals, 
and  using  the  very  low  potential  for 
residue  transfer  demonstrated  in  the 
goat  and  hen  metabolism  studies, 
detectable  secondary  residues  in  animal 
tissues,  milk,  and  eggs  are  not  expected. 
Therefore,  no  cow  or  hen  residue 
feeding  studies  were  performed, and 
tolerances  are  not  proposed  for  these 
commodities. 

V.  Rotational  crops.  The  results  of  a 
confined  rotational  crop  accumulation 
study  indicate  that  no  rotational  crop 
planting  restrictions  or  rotational  crop 
tolerances  are  required. 

B.  Toxicological  Profile 

Summary.  A  full  battery  of  toxicology 
testing  has  been  performed  on 
flumioxazin  including  acute,  chronic, 
oncogenicity,  developmental, 
mutagenicity,  and  reproductive  effects. 
Flumioxazin  has  low  toxicity  via  oral 
and  dermal  routes  and  is  not 
carcinogenic.  Overall,  it  does  not 
present  a  genetic  hazard.  Although 
developmental  and  reproductive  effects 
were  observed  in  rats,  acute  and  chronic 
dietary  assessments  and  worker 
exposure  assessments  demonstrate  large 
margins  of  safety  when  worst  case 
exposures  are  compared  to  the  proposed 


toxic  endpoints,  along  with  appropriate 
uncertainty  factors  (UF).  Valent 
proposes  a  chronic  population  adjusted 
dose  (c-PAD)  of  0.018  milligram/ 
kilogram  (mg/kg)/day  for  adults  and 
0.0018  mg/kg/day  for  women  of  child 
bearing  age  and  infants  and  children 
based  on  the  no  observed  adverse  effect 
level  (NOAEL)  of  1.8  mg/kg/day  for 
males  in  the  rat  2  year  chronic  toxicity 
oncogenicity  study.  Valent  also 
proposes  3.0  mg/kg/day  as  the  acute  oral 
endpoint  based  on  the  developmental 
toxicity  NOAEL  from  the  rat  oral 
developmental  toxicity  study. 

1.  Acute  toxicity.  The  acute  toxicity  of 
technical  grade  flumioxazin  is  low  by 
all  routes.  Hie  battery  of  acute  toxicity 
studies  place  flumioxazin  in  toxicity 
category  EI. 

i.  No  abnormal  clinical  signs,  body 
weight  (bwt)  changes,  or  gross 
pathological  findings  were  observed  and 
no  rats  died  following  administration  of 
an  oral  dose  of  5  gram/kilogram  (g/kg) 
of  flumioxazin  technical.  The  LDso  was 
greater  than  5  g/kg. 

ii.  No  deaths,  abnormal  clinical  signs, 
bwt  changes,  or  gross  pathological 
findings  were  observed  in  rats  exposed 
to  a  2.0  g/kg  dermal  dose  of  flumioxazin 
technical.  The  LDso  was  greater  than  2.0 
g/kg.  ^         ^ 

iii.  Rats  were  exposed  to  a  dust 
aerosol  of  flumioxazin  technical  for  4 
hours  at  measured  concentrations  of 
1.55  or  3.93  milligrams/Liter  (mg/L),  the 
maximum  attainable  concentration. 
Irregular  respiration,  bradypnea  and  a 
decrease  in  spontaneous  activity  were 
observed  in  many  of  the  rats,  but  these 
effects  disappeared  vtrithin  2  hours  after 
termination  of  the  exposure.  No  deaths, 
bvtrt  changes,  gross  pathological  findings 
or  histopathological  changes  in  the 
respiratory  organs  were  observed.  The 
LCso  for  flumioxazin  technical  was 
determined  to  be  greater  than  3.93  mg/ 
L. 

iv.  Flumioxazin  technical  produced 
minimal  eye  irritation  in  rabbits  which 
cleared  within  48  hours. 

V.  Flumioxazin  technical  did  not 
produce  any  signs  of  skin  irritation  in 
abraded  or  intact  skin  of  rabbits. 

vi.  Flumioxazin  technical  was  not  a 
skin  sensitizer  when  tested  in  guinea 
pigs  using  the  Magnussen  and  Kligman 
maximization  test  methodology. 

2.  Genotoxicity.  Flumioxazin  does  not 
present  a  genetic  hazard.  Flumioxazin 
was  evaluated  in  the  following  tests  for 
mutagenicity: 

i.  A  reverse  gene  mutation  assay  in 
Salmonella  typhimurium  and 
Escherichia  coli  was  negative  with  or 
without  metabolic  activation. 

ii.  An  in  vitro  chromosome  aberration 
assay  using  Chinese  hamster  ovary 


(CHO)  cells  was  negative  in  the  absence 
of  metabolic  activation.  However,  an 
increase  in  cells  with  aberrations  was 
observed  at  doses  of  IXIO-*  M  and 
higher  in  the  presence  of  S9. 

iii.  An  in  vivo  chromosomal 
aberration  study  in  the  rat  was  negative. 
No  significant  increase  in  the  incidence 
of  chromosomal  aberrations  in  bone 
marrow  cells  was  observed  following 
treatments  as  high  as  5,000  mg/kg. 

iv.  An  in  vitro  unscheduled  DNA 
synthesis  (UDS)  assay  with  rat 
hepatocytes  was  negative. 

v.  A  mouse  micronucleus  assay  was 
negative  following  intraperitoneal 
injection  of  5,000  mg/kg. 

3.  Reproductive  and  developmental 
toxicity.  Flumioxazin  shows 
developmental  toxicity  in  the  absence  of 
maternal  toxicity  in  rats.  Mechanistic 
studies  demonstrate  that  the  effect  is 
specifically  related  to  the  inhibition  of 
heme  synthesis,  that  the  effect  shows 
considerable  species  specificity,  and 
that  the  rat  is  a  conservative  surrogate 
species  for  the  potential  for 
developmental  toxicity  in  man.  No 
developmental  toxicity  was  observed  in 
rabbits.  Developmental  toxicity  to  the 
pups  was  seen  in  the  rat  reproduction 
study  at  doses  that  were  not  toxic  to  the 
parental  animals. 

i.  Rat — Developmental  toxicity.  A 
pilot  dose  range-finding  study  was 
conducted  to  determine  appropriate 
doses  for  the  definitive  oral 
developmental  toxicity  study. 
Flumioxazin  technical  was 
administered  by  oral  gavage  at  dosages 
of  0,  30, 100,  200,  and  500  mg/kg/day 
to  pregnant  rats  on  days  6  through  15  of 
gestation.  No  animals  died  during  the 
course  of  this  study  and  maternal 
toxicity  was  limited  to  decreased  weight 
gain  associated  with  high 
embryolethality  observed  in  all  dose 
groups.  Fetuses  obtained  from  the  30 
mg/kg/day  dams  had  sigmficantly 
reduced  bwts  and  were  found  to  have 
both  skeletal  and  visceral  abnormalities 
primarily  wavy  ribs  and  ventricular 
septal  defects  (VSD).  Because  of  the 
high  degree  of  embryolethality  at  doses 
of  100  mg/kg/day  and  greater,  the 
highest  dose  selected  for  the  definitive 
study  was  30  mg/kg/day. 

In  the  definitive  study,  pregnant  rats 
were  administered  oral  doses  of  0, 1,  3, 
10,  or  30  mg/kg/day  of  flumioxazin 
technical  on  days  6  through  15  of 
gestation.  No  maternal  deaths  were 
observed  at  any  dosage  and  no 
treatment-related  effects  on  clinical 
signs  or  food  consumption  were  noted. 
A  decrease  in  maternal  bwt  gain  was 
found  at  30  mg/kg/day.  The  number  of 
live  fetuses  and  fetal  bwts  were 
decreased  in  the  30  mg/kg/day  group 
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and  the  incidence  of  embryo  mortality 
tended  to  be  higher  but  was  not 
statistically  significant.  No  effects  on  the 
nimiber  of  implantations,  sex  ratios,  or 
external  abnormalities  were  found.  The 
incidence  of  fetuses  with  cardiovascular 
abnormalities,  primarily  VSD,  was 
increased  in  the  30  mg/kg/day  group. 
Other  developmental  effects  observed  at 
30  mg/kg/day  included  an  increase  in 
the  incidence  of  wavy  ribs  and 
curvature  of  the  scapula,  and  a  decrease 
in  the  number  of  ossified  sacrococcygeal 
vertebral  bodies.  Based  on  these 
findings,  a  maternal  NOAEL  of  30  mg/ 
kg/day  and  a  developmental  NOAEL  of 
3  mg/kg/day  are  proposed. 

In  a  range- finding  dermal 
developmental  toxicity  study 
flimiioxazin  technical  was  administered 
dermally  at  levels  of  100,  200. 400,  and 
800  mg/kg/day  in  com  oil.  No  adverse 
effects  on  the  dams  were  observed  at 
doses  up  to  800  mg/kg/day.  Because  of 
the  high  degree  of  embryolethality  at 
doses  of  400  mg/kg/day  and  greater,  the 
highest  dose  selected  for  the  definitive 
study  was  300  mg/kg/day. 

On  days  6-15  of  gestation,  pregnant 
rats  were  exposed  dermally  to  dose 
levels  of  30,  100,  or  300  mg/kg/day  of 
flumioxazin  technical  in  com  oil.  No 
adverse  effects  were  observed  in  the 
dams  throughout  the  study.  Increased 
fetal  mortality  was  accompanied  by 
decreases  in  the  number  of  live  fetuses 
and  fetal  bwts  at  doses  of  300  mg/kg/ 
day.  No  external  abnormalities  were 
observed  at  any  dose  level.  An  increase 
in  cardiovascular  abnormalities, 
primarily  VSD,  an  increase  in  wavy  ribs 
and  a  decrease  in  the  number  of  ossified 
sacrococcygeal  vertebral  bodies  was 
observed  at  300  mg/kg/day.  Based  on 
these  results,  a  maternal  NOAEL  of  300 
mg/kg/day  and  a  developmental  NOAEL 
of  30  mg/kg/day  are  proposed. 

To  measure  tne  dermal  penetration  of 
flumioxazin  under  the  conditions  of  the 
dermal  teratology  study,  13-day 
pregnant  rats  were  dermally  exposed  to 
(phenyl- 'H^)  flumioxazin.  The  systemic 
absorption  ranged  from  3.8%  at  2  hours 
to  6.9%  of  the  recovered  •'•C  at  48  hours. 

ii.  Mechanistic  studies.  A  series  of 
scientific  studies  were  conducted  to 
examine  the  mechanism  and  species 
differences  in  the  production  of 
developmental  toxicity  by  flumioxazin. 
This  research  demonstrates  clear  species 
differences  between  rats,  rabbits,  mice, 
and  (in  vitro)  humans  and  indicates  a 
high  degree  of  correlation  between  the 
interruption  of  heme  synthesis  and  the 
production  of  developmental  toxicity  in 
rats.  The  data  support  that  the  rat  is  a 
conservative  model  for  use  in  the  risk 
assessment  for  hxmians.  Specifically  the 
studies  demonstrate  that: 


•  Flimiioxazin  interferes  with  normal 
heme  biosynthesis  resulting  in 
sidroblastic  anemia  and  porphyria  in 
adult  rats. 

•  'KI-Flumioxazin  administered  to 
pregnant  rats  on  day  12  of  gestation 
crosses  the  placenta  and  reaches  the  rat 
fetus  at  maximum  levels  of  radiocarbon 
(and  flumioxazin],  4  hours  later. 

•  No  clear  pattern  of  adsorption, 
distribution,  metabolism,  or  excretion 
was  evident  which  could  account  for 
the  species-specific  development 
toxicity  in  rats. 

•  The  critical  period  of  sensitivity  to 
the  developmental  effects  of 
flmnioxazin  in  rats  is  day  12  of 
gestation.  This  correlates  with  the  peak 
period  of  protoporphyrin  IX  (PPDC) 
accumulation  in  maternal  rat  liver  and 
the  rat  fetus. 

•  A  histological  examination  of  rat 
fetas  indicated  signs  of  fetal  anemia 
within  6  hours  after  dosing,  but  no 
histological  changes  in  the  fetal  rat  heart 
were  observed  until  36  or  48  hour  after 
treatment.  No  effects  were  observed  in 
rabbit  fetus  treated  in  the  same  maimer 
as  the  rats. 

•  Other  observations  in  the 
pathogenesis  of  the  developmental 
effects  of  flimiioxazin  in  rat  fetuses 
included;  enlarged  heart,  edema, 
anemia,  (decreased  red  blood  cell  count, 
and  hemoglobin),  delayed  closure  of  the 
interventricular  foramen,  reduced  serum 
protein,  and  incomplete/delayed 
ossification  of  the  ribs. 

•  The  observation  of  enlarged  heart, 
edema,  emd  anemia  preceding  the 
occurrence  of  fetal  mortality  suggest 
these  effects  may  be  instrumental  in  the 
cause  of  fetal  deaths. 

•  The  occurrence  of  an  enlarged  heart 
preceding  the  failure  of  interventricular 
foramen  closure  could  be  related  to  the 
pathogenesis  rather  than  a  direct  toxic 
effect  of  flumioxazin  on  cardiac  tissue. 

•  A  strong  correlation  exists  between 
FPIX  accumulation,  an  indicator  of 
disrupted  heme  synthesis,  and 
developmental  toxicity.  Evidence  of  this 
correlation  exists  on  the  basis  of  species 
differences  between  rats  and  rabbits;  the 
critical  period  of  sensitivity  in  the  rat; 
and  compound-specific  differences  with 
two  chemicals  structurally  related  to 
flumioxazin,  one  which  produces 
developmental  effects  in  rats  and  one 
which  does  not. 

iii.  Rabbits.  In  a  pilot  dose  range- 
finding  study  in  rabbits,  flumioxazin 
technical  was  administered  to  rabbits  on 
days  7  through  19  of  gestation  via  oral 
intubation  at  dosages  of  0,  300,  500, 
1.000,  and  1,500  mg/kg/day.  Clinical 
observations  were  recorded  and  on  day 
29  of  gestation,  all  does  were  sacrificed, 
caesarean  sectioned,  and  examined  for 


gross  lesions,  number  of  corpora  lutea, 
and  number  and  placement  of 
implantation  sites,  early  and  late 
resorptions  and  live  and  dead  fetuses. 
No  deaths,  abortions,  or  premature 
deliveries  occurred  during  this  study. 
Dosages  of  flumioxazin  technical  as 
high  as  1,500  mg/kg/day  did  not  result 
in  significant  clinical  or  necropsy 
observations  nor  affect  maternal  bwt 
gains  or  feed  consumption  values. 
Similarly,  there  were  no  adverse  effects 
of  dosages  of  flumioxazin  technical  up 
to  1,500  mg/kg/day  on  embryo-fetal 
viability,  sex  ratios,  body  weights  or 
external  morphology. 

Based  on  these  results,  pregnant 
rabbits  were  administered  0,  300, 1 ,000,' 
or  3,000  mg/kg/day  of  flumioxazin 
technical  on  days  7-19  of  gestation  by 
oral  gavage.  The  highest  dose  was  well 
in  excess  of  the  1,000  mg/kg/day  limit 
dose  for  developmental  toxicity  studies. 
The  3,000  mg/kg/day  dosage  tended  to 
reduce  maternal  bwt  gains  and  relative 
and  absolute  feed  consumption  values. 
No  gross  lesions  were  produced  at  any 
dose  level.  The  3,000  mg/kg/day  dosage 
group  litters  tended  to  have  reduced 
fetal  bwts  but  these  differences  were  not 
statistically  different.  No  fetal  external, 
soft  tissue,  or  skeletal  malformations  or 
variants  were  attributable  to  the  test 
substance.  Based  on  the  data,  the 
matemal  NOAEL  was  1,000  mg/kg/day 
and  the  developmental  NOAEL  was 
3,000  mg/kg/day. 

iv.  Reproduction.  Two  pilot  range- 
finding  rat  reproduction  studies  were 
conducted  with  flumioxazin  technical  at 
dosages  bom  100  to  5,000  ppm  in  the 
diet.  In  the  definitive  2-generation 
reproduction  study  in  the  rat  dietary 
levels  of  0,  50,  100,  200,  and  300  ppm 
established  a  systemic  NOAEL  of  200 
ppm  based  on  increased  clinical  signs 
(both  sexes  and  generations);  mortality, 
gross,  and  histopathology  findings  in 
the  liver  (Fj  females);  decreased  body 
weight/ weight  w/w  gain  (Fo  and  Fi 
females  during  gestation,  Fi  males 
during  premating)  and  decreased  food 
consumption  (Fo  and  Fi  females  during 
lactation).  The  reproductive  NOAEL  of 
100  ppm  was  mainly  based  on 
developmental  toxicity  at  200  ppm. 
Observed  at  200  ppm  were  a  decreased 
number  of  livebom  pups  and  reduced 
pup  bwts.  At  300  ppm  the  following 
effects  were  observed:  decreased  pup 
bwt  (both  generations);  decreased 
number  of  live  pups/litter  and  viability 
index  (both  generations);  increased 
incidence  of  abnormalities  of  the 
reproductive  organs  (predominately 
atrophied  or  hypoplastic  testes  and/or 
epididymides  in  Fi  males);  decreased 
gestation  index  (Fo  females);  decreased 
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mating  and  fertility  indices  (Fi  males) 
and  increased  clinical  signs  (Fi  pups). 

4.  Subchronic  toxicity.  Subchronic 
toxicity  studies  conducted  with 
flumioxazin  technical  in  the  rat  (oral 
and  dermal),  mouse  and  dog  indicate  a 
low  level  of  toxicity.  Effects  observed  at 
high  dose  levels  consisted  primarily  of 
anemia  and  histological  changes  in  the 
spleen,  liver  and  bone  marrow  related  to 
the  anemia. 

i.  Rats.  A  90-day  subchronic  toxicity 
study  was  conducted  in  rats,  with 
dietary  intake  levels  of  0,  30,  300, 1,000 
and  3,000  ppm  flumioxazin  technical 
(98.4%  purity).  The  NOAEL  of  300  ppm 
was  based  on  decreased  bwts;  anemia; 
increases  in  absolute  and/or  relative 
liver,  kidney,  brain,  heart,  and  thyroid 
weights,  and  histological  changes  in  the 
spleen,  liver,  and  bone  marrow  related 
to  the  anemia. 

A  second  90-day  subchronic  toxicity 
study  was  conducted  with  a  sample  of 
flumioxazin  technical  of  typical  purity 
(94.8%)  at  dietary  concentrations  of  0, 
30,  300, 1,000.  and  3,000  ppm.  The 
NOAEL  was  30  ppm  based  on  anemia 
and  related  hematological  changes; 
increases  in  liver,  heart,  kidney,  and 
thyroid  weights;  and  histological 
changes  in  the  spleen,  liver,  and  bone 
marrow  related  to  the  anemia. 

ii.  Mice.  Dose  levels  for  the  mouse 
oncogenicity  study  were  selected  on  the 
basis  of  results  from  a  4-week  study  of 
flumioxazin  in  the  diets  of  mice  at 
levels  of  0, 1,000,  3,000,  and  10,000 
ppm.  In  this  range-finding  study, 
increases  in  absolute  and/or  relative 
liver  weights  were  noted  for  males  at 
10,000  ppm,  and  at  3,000,  and  10,000 
ppm  for  females. 

iii.  Dogs.  A  90-day  study  was 
conducted  in  dogs  given  gelatin 
capsules  containing  0, 10, 100,  or  1,000 
rag/kg/day.  The  NOAEL  of  10  mg/kg/ 
day  for  this  study  was  based  on  a  slight 
prolongation  of  activated  partial 
thromboplastin  time;  increased  total 
cholesterol  and  phospholipid  and 
elevated  alkaline  phosphatase  activity; 
increased  absolute  and  relative  liver 
weights;  and  histological  changes  in  the 
liver. 

iv.  A  21-day  dermal  toxicity  study 
was  conducted  in  rats  at  dose  levels  of 
0, 100,  200,  or  1,000  mg/kg/day.  The 
NOAEL  was  determined  to  be  300  mg/ 
kg/day  based  on  significantly  decreased 
hemoglobin  and  hematocrit  values  for 
females. 

5.  Chronic  toxicity.  Flumioxazin 
technical  has  been  tested  in  chronic 
studies  with  dogs,  rats  and  mice.  Valent 
proposes  a  chronic  oral  endpoint  of  1.8 
mg/kg  bw/day,  based  on  the  NOAEL  for 
male  rats  in  the  2-year  chronic  toxicity 
oncogenicity  feeding  study. 


i.  Rats.  In  a  2-year  study  in  rats, 
flumioxazin  technical  adininistered  in 
the  diet  at  levels  of  0,  50,  500,  and  1,000 
ppm  produced  anemia  and  chronic 
nephropathy  in  rats  of  the  500  and  1,000 
ppm  groups.  The  anemia  lasted 
throughout  the  treatment  period, 
however,  it  was  not  progressive  nor 
aplastic  in  nature.  No  evidence  of  an 
oncogenic  effect  was  observed  in  rats 
and  the  NOAEL  for  this  study  was  50 
ppm  (1.8  mg/kg/day  for  males  and  2.2 
m^kg/day  for  females). 

li.  Mice.  Flumioxazin  technical  was 
administered  to  mice  at  doses  of  0,  300, 
3,000,  and  7,000  ppm  in  diet  for  78 
weeks.  An  increased  incidence  of 
hypertrophy  of  centrilobular 
hepatocytes  was  observed  in  males  of 
the  3,000  and  7,000  ppm  groups. 
Increases  in  the  incidence  of  diffuse 
hypertrophy  and  single  cell  necrosis  of 
hepatocytes  were  observed  in  females  of 
the  3,000  and  7,000  ppm  groups.  There 
was  no  evidence  of  any  treatment- 
related  effect  on  the  incidence  of 
tumors.  Flimiioxazin  technical  was  not 
carcinogenic  to  mice,  and  the  NOAEL 
for  this  study  was  300  ppm  (31.1  mg/kg/ 
day  for  males  and  36.6  mg/kg/day  for 
females). 

iii.  Dogs.  Flumioxazin  technical  was 
administered  to  dogs  in  capsules  at 
daily  doses  of  0, 10, 100,  and  1,000  mg/ 
kg  bwt/day  for  one  year.  Treatment- 
related  changes  in  blood  biochemistry 
included  increased  total  cholesterol  and 
phospholipid  values,  elevated  alpha-2- 
globulin  ratio  at  1 ,000  mg/kg/day  and 
increased  alkaline  phosphatase  activity 
in  the  100  and  1,000  mg/kg/day  groups. 
The  absolute  and/or  relative  liver 
weights  were  elevated  in  one  animal  in 
the  100  mg/kg/day  group  and  four 
animals  of  the  1,000  mg/kg/day  group. 
Minimal  treatment-related  histological 
changes  were  noted  in  the  livers  of 
animals  at  the  1 ,000  mg/kg/day  group. 
Based  on  these  data  the  NOAEL  was 
determined  to  be  10  mg/kg/day. 

iv.  Carcinogenicity.  Flumioxazin  is 
not  a  carcinogen.  Adequately  designed 
studies  with  both  rats  and  mice  have 
shown  that  repeated  high  dose 
exposures  produced  anemia,  liver 
effects,  and  nephropathy,  but  did  not 
produce  cancer  in  test  animals.  No 
oncogenic  response  was  observed  in  a 
rat  2-year  chronic  feeding/oncogenicity 
study  or  in  a  78  week  study  on  mice. 
Valent  anticipates  that  the  oncogenicity 
classification  of  flumioxazin  will  be  "E" 
(no  evidence  of  carcinogenicity  for 
humans). 

6.  Animal  metabolism.  The 
absorption,  tissue  distribution, 
metabolism  and  excretion  of  phenyl- 
"*C-labeled  flumioxazin  were  studied  in 
rats  after  single  oral  doses  of  1  or  100 


mg/kg,  and  after  a  single  oral  dose  of  1 
mg/kg  following  14  daily  oral  doses  at 
1  mg/kg  of  unlabelled  material.  For  all 
dose  groups,  most  (97.9-102.3%)  of  the 
administered  radiolabel  was  excreted  in 
the  urine  and  feces  within  seven  days 
after  radiolabeled  test  material  dosing. 
Radiocarbon  tissue  residue  levels  were 
generally  low  on  the  seventh  day  post- 
dosing.  Radiocarbon  residues  were 
higher  in  blood  cells  than  tissues. 
Tissue  '^C-residue  levels,  including 
those  for  fat,  were  lower  than  blood 
levels  which  suggests  little  potential  for 
bioaccumulation.  Urinary  radiocarbon 
excretion  was  greater  in  females  than 
males  in  all  dose  groups. 

Flumioxazin  was  extensively 
metabolized  by  rats  and  35  metabolites 
were  detected  and  quantitated.  The 
main  metabolic  reactions  in  rats  were: 

•  Hydroxylation  of  the 
tetrahydrophthalimide  moiety. 

•  Incorporation  of  the  sulfonic  acid 
group  into  the  tetrahydrophthalimide 
moiety. 

•  Cleavage  of  the  imide  linkage. 

•  Cleavage  of  the 
benzoxazinoneamide. 

•  Acetylation  of  the  aniline  nitrogen 
group. 

7.  Metabolite  toxicology.  Metabolism 
studies  of  flumioxazin  in  rats,  goats, 
hens,  soybeans,  and  peanuts,  as  well  as 
the  fish  bioaccumulation  study 
demonstrate  that  the  parent  is  very 
rapidly  metabolized  and,  in  animals, 
eliminated.  The  metabolites  detected 
and  quantified  from  plants  and  animals 
show  that  there  are  no  significant 
aglycones  in  plants  which  are  not  also 
present  in  the  excreta  or  tissues  of 
animals.  Because  parent  and  metabolites 
are  not  retained  in  the  body,  the 
potential  for  acute  toxicity  from  in  situ 
formed  metabolites  is  low.  The  potential 
for  chronic  toxicity  is  adequately  tested 
by  chronic  exposure  to  the  parent  at  the 
MTD  and  consequent  chronic  exposure 
to  the  internally  formed  metabolites. 

8.  Endocrine  disruption.  No  special 
studies  to  investigate  the  potential  for 
estrogenic  or  other  endocrine  effects  of 
flumioxazin  have  been  performed. 
However,  as  summarized  above,  a  large 
and  detailed  toxicology  data  base  exists 
for  the  compound  including  studies  in 
all  required  categories.  These  studies 
include  acute,  sub-chronic,  chronic, 
developmental,  and  reproductive 
toxicology'  studies  including  detailed 
histology  and  histopatholog>'  of 
numerous  tissues,  including  endocrine 
organs,  following  repeated  or  long  term 
exposures.  These  studies  are  considered 
capable  of  revealing  endocrine  effects. 
The  results  of  all  of  these  studies  show 
no  evidence  of  any  endocrine-mediated 
effects  and  no  pathology  of  the 
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endocrine  organs.  Consequently,  it  is 
concluded  that  flumioxazin  does  not 
possess  estrogenic  or  endocrine 
disrupting  properties. 

C.  Aggregate  Exposure 

1.  Dietary  exposure.  A  full  battery  of 
toxicology  testing  including  studies  of 
acute,  cfauronic,  oncogenicity, 
developmental,  mutagenicity,  and 
reproductive  effects  is  available  for 
flumioxazin.  EPA  has  not  had  the 
opportunity  to  review  all  of  the  toxicity 
studies  on  flumioxazin  and  has  not 
established  toxic  endpoints.  Thus,  in 
these  risk  assessments  Valent  proposes 


as  chronic  oral  toxic  endpoint  the 
NOAEL  for  males  firom  the  rat  chronic/ 
oncogenicity  feeding  study,  1.8  mg/kg/ 
day;  and  as  the  acute  oral  toxic  endpoint 
the  NOAEL  (proposed  by  EPA)  from  the 
rat  oral  developmental  toxicity  study  of 
3.0  mg/kg/day.  Because  the  acute  oral 
endpoint  is  for  fetal  toxicity  to  rats, 
Valent  has  chosen  to  use  the  full,  extra 
lOX  uncertainty  factor  for  appropriate 
sub-groups  of  the  population  as 
mandated  by  FQPA. 

i.  Food.  a.  Acute  dietary  exposure  to 
flumioxazin  residues  was  calculated  for 
the  U.S.  population,  women  13  years 
and  older,  and  5  children  subgroups. 


The  calculated  exposiuB  values  are  very 
conservative  because  tolerance-level 
residues  and  100%  of  the  crop  treated 
are  assumed.  The  calculated  exposures 
and  margins  of  exposure  (MOE)  for  the 
higher  exposed  proportions  of  the 
subgroups  are  listed  below.  In  all  cases, 
margins  of  exposure  relative  to  the  acute 
endpoint  from  the  rat  oral 
developmental  toxicity  study  exceed  1- 
thousand. 

Tier  I  Calculated  Acute  Dietary 
Exposures  to  the  Total  U.S.  Population 
and  Selected  Sub-Populations  to 
Flumioxazin  Residues  in  Food. 


Population  subgroup 

95*  Percentile 

99.9<«  Percentile 

Exposure  (mg/kg/day) 

MOE 

Exposure  (mg/kg/day) 

MOE 

Total  U.S.  population 

0.000226 

13,260 

0.000791 

3.791 

Women  13  years  and  older 

0.000146 

20.592 

0.000379 

7,916 

Children  7  to  12  years 

0.000295 

10,165 

0.000758 

3,956 

Children  1  to  6  years 

0.000397 

7.559 

0.000937 

3,202 

AN  infants 

0.000801 

3.744 

0.001414 

2,121 

Non-nursing  infants  (<1-year 
Nursing  infants  (<1-year  oW) 

0.000861 

3,483 

0.001417 

2,117 

0.000338 

8.877 

0.001244 

2,411 

b.  Chronic  dietary  exposures  to 
flumioxazin  residues  was  calculated  for 
the  U.S.  population  and  25  population 
subgroups.  This  Tier  I  analysis  assiunes 
tolerance-level  residues  and  100%  of 
the  crops  treated.  The  results  from 
several  representative  subgroups  are 
bsted  below.  All  calculated  chronic 
dietary  exposures  were  below  13%  of 
the  c-PAD.  The  c-PAD  was  defined  as 


the  NOAEL  from  the  rat  oral  2-year 
combined  chronic  toxicity  oncogenicity 
study  (1.8  mg/kg/day  for  males)  divided 
by  the  lOOX  UF  for  the  adult  exposures 
(0.018  mg/kg/day),  or  divided  by  1,000 
to  include  the  extra  lOX  tmcertainty 
&ctor  for  adult  females  of  child-bearing 
age  and  infant  and  children  population 
subgroups  (0.0018  mg/kg/day). 
Generally  speaking,  the  Agency  has  no 


cause  for  concern  if  total  residue 
contribution  for  published  and 
p'-oposed  tolerances  is  less  than  100% 
of  the  c-PAD. 

Tier  I  Calculated  Chronic  Dietary 
Exposures  to  the  Total  U.S.  Population 
and  Selected  Sub-Populations  to 
Fliunioxazin  Residues  in  Food. 


Results  of  Chronic  Dietary  Exposure  Estimate 

Pop«jlation  Sut)group 

Fxposure  (mg/kg/day) 

Percent  of  c-PAD 

Total  U.S.  population  (total)  (0.018)' 

0.000075 

0.42 

Females  13  +  (nursing)  (0.0018)* 

0.000053 

2.94 

Females  13  -t-  (preg/not  nursing)  (0.0018)' 

0.000070 

3.89 

Children  7-12  yrs  (0.018)' 

0.000132 

0.73 

Children  1-6  yrs  (0.0018)' 

0.000163 

9.06 

All  infants  (<1  year)  (0  0018)' 

0.000190 

10.56 

Non-nursing  infants  (0.0018)' 

0.000229 

12.72 

Nursing  infants  (0.0018)' 

0.000058 

3.22 

*  C-PAD  value  used  to  calculate 
percent  of  occupancy. 

ii.  Drinking  water.  Since  flumioxazin 
is  applied  outdoors  to  growing 
agricultural  crops,  the  potential  exists 
for  the  parent  or  its  metabolites  to  reach 
ground  or  siuface  water  that  may  be 
used  for  drinking  water.  Because  of  the 
physical  properties  of  flumioxazin,  it  is 
imlikely  that  flumioxazin  or  its 
metabolites  can  leach  to  potable 
groimdwater.  To  quantify  potential 
exposure  from  drinking  water,  siuiace 


water  concentrations  for  flumioxazin 
were  estimated  using  generic  expected 
environmental  concentration  (GENEEC) 
1.2.  Because  Koc  could  not  be  measiued 
directly  in  adsorption-desorption 
studies  because  of  chemical  stability, 
GENEEC  values  representative  of  a 
range  of  Koc  values  were  modeled.  The 
simulation  that  was  selected  for  these 
exposure  estimates  used  a  Koc  of  150, 
indicating  high  mobility.  The  peak 
GENEEC  concentration  predicted  in  the 
simulated  pond  water  was  12.59  parts 


per  billion  (ppb).  Using  standard 
assiunptions  about  body  weight  and 
water  consumption,  the  acute  exposure 
from  this  drinking  water  would  be 
0.00036  and  0.0013  mg/kg/day  for 
adults  and  children,  respectively.  The 
56-day  GENEEC  concentration 
predicted  in  the  simulated  pond  water 
was  0.45  ppb.  Chronic  exposure  from 
this  drinking  water  would  be  0.0000129 
and  0.000045  mg/kg/day  for  adults  and 
children,  respectively;  2.5%  of  the  c- 
PAD  of  0.0018  mg/kg/day  for  children. 
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Based  on  this  worse  case  analysis,  the 
contribution  of  drinking  water  to  the 
dietary  exposure  is  comparable  to  that 
from  food,  but  the  risk  is  still  negligible. 
2.  Non-dietary  exposure.  Fliunioxazin 
is  proposed  only  for  agricultiu^  uses 
■and  no  homeowner,  turf,  or  industrial 
uses.  Thus,  no  non-dietary  risk 
assessment  is  needed. 

D.  Cumulative  Effects 

Section  408(b)(2){D)(v)  requires  that 
the  Agency  must  consider  "available 
information"  concerning  the  cimiulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
Available  information  in  this  context 
include  not  only  toxicity,  chemistry, 
and  exposure  data,  but  also  scientific 
policies  and  methodologies  for 
understanding  common  mechanisms  of 
toxicity  and  conducting  cumulative  risk 
assessments.  For  most  pesticides, 
although  the  Agency  has  some 
information  in  its  files  that  may  t\im  out 
to  be  helpful  in  eventually  determining 
whether  a  pesticide  shares  a  common 
mechanism  of  toxicity  with  any  other 
substances,  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  mechanism  of  toxicity  in  a 
meaningful  way. 

There  are  other  pesticidal  compounds 
that  are  structurally  related  to 
flumioxazin  and  have  similar  effects  on 
animals.  In  consideration  of  potential 
cumulative  effects  of  flumioxazin  and 
other  substances  that  may  have  a 
common  mechanism  of  toxicity,  there 
are  ciurently  no  available  data  or  other 
reliable  information  indicating  that  any 
toxic  effects  produced  by  flumioxazin 
would  be  ciunulative  with  those  of  other 
chemical  compounds.  Thus,  only  the 
potential  risks  of  flumioxazin  have  been 
considered  in  this  assessment  of 
aggregate  exposiue  and  effects. 

Valent  will  submit  information  for 
EPA  to  consider  concerning  potential 
cumulative  effects  of  fliunioxazin 
consistent  with  the  schedule  established 
by  EPA  in  the  Federal  Register  at  62  FR 
42020  (August  4,  1997),  FRL-5734-6 
and  other  subsequent  EPA  publications 
pursuant  to  the  Food  Quality  Protection 
Act  (FQPA). 

E.  Safety  Determination 

The  FQPA  of  1996  introduced  a  new 
standard  of  safety,  a  reasonable  certainty 
of  no  harm.  To  make  this  determination, 
at  this  time  the  Agency  should  consider 
only  the  incremental  risk  of  flumioxazin 
in  its  exposure  assessment.  Since  the 
potential  chronic  and  acute  exposures  to 
flumioxazin  are  small  («100%  of  c- 


PAD,  MOE  »1,000)  the  provisions  of 
the  FQPA  of  1996  wrill  not  be  violated. 

1.  U.S.  population — i.  Acute  rislc.  The 
potential  acute  exposure  from  food  to 
the  U.S.  population  and  various  non- 
child/infant  population  subgroups 
(shown  above)  provide  MOE  values 
exceeding  1 ,000.  Addition  of  the  worse 
case,  but  small  "background"  dietary 
exposure  bom  water  reduces  the  MOE 
value  at  the  99.9*  percentile  from  3,791 
to  2,606.  In  a  conservative  policy,  the 
Agency  has  no  cause  for  concern  if  total 
acute  exposure  to  adults  calculated  for 
the  99.9*  percentile  yields  a  MOE  of 
100  or  larger.  For  Women  of  child 
bearing  age  where  a  MOE  of  1,000  or 
larger  is  appropriate,  the  addition  of 
water  to  the  diet  of  women,  13  years  and 
older,  reduces  the  MOE  (99.9* 
percentile)  from  20.592  to  7,916.  It  can 
be  concluded  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to  the 
overall  U.S.  population  and  many  non- 
child/infant  subgroups  from  aggregate, 
acute  exposure  to  flumioxazin  residues. 

ii.  Chronic  risk.  Using  the  dietary 
exposure  assessment  procedures 
described  above  for  flumioxazin, 
calculated  chronic  dietary  exposure 
resulting  from  residue  exposure  from 
proposed  uses  of  flumioxazin  is 
minimal.  The  estimated  chronic  dietary 
exposure  bom  food  for  the  overall  U.S. 
Population  and  many  non-child/infant 
subgroups  is  0.42  to  3.89%  of  the 
appropriate  c-PAD.  Addition  of  the 
small  but  worse  case  potential  exposure 
from  drinking  water  (calculated  above) 
increases  exposure  by  0.000013  mg/kg 
/day  and  the  maximum  occupancy  of 
the  c-PAD  from  3.89%  to  5.22% 
(women  13  +).  Generally,  the  Agency 
has  no  cause  for  concern  if  total  residue 
contribution  is  less  than  100%  of  the 
appropriate  c-PAD.  It  can  be  concluded 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  overall  U.S. 
Population  and  many  non-child/infant 
subgroups  bom  aggregate,  chronic 
exposure  to  flumioxazin  residues. 

2.  Infants  and  children — Safety  factor 
for  infants  and  children.  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
flumioxazin,  FFDCA  section  408 
provides  that  EPA  shall  apply  an 
additional  margin  of  safety,  up  to  ten- 
fold, for  added  protection  for  infants 
and  children  in  the  case  of  threshold 
effects  unless  EPA  determines  that  a 
different  margin  of  safety  will  be  safe  for 
infants  and  children. 

i.  Children.  The  toxicological  data 
base  for  evaluating  prenatal  and 
postnatal  toxicity  for  flumioxazin  is 
complete  with  respect  to  current  data 
requirements.  Developmental  toxicity 
was  observed  by  both  oral  and  dermal 


routes  in  rats.  Therefore,  reliable  data 
support  use  of  the  standard  100-fold  UF 
and  an  additional  UF  of  lOX  for 
flumioxazin  to  be  further  protective  of 
infants  and  children. 

ii.  Developmental  toxicity  studies. 
Flumioxazin  shows  developmental 
toxicity  in  the  absence  of  maternal 
toxicity  in  rats.  Mechanistic  studies 
demonstrate  that  the  effect  is 
specifically  related  to  the  inhibition  of 
heme  synthesis,  that  the  effect  shows 
considerable  species  specificity,  and 
that  the  rat  is  a  conservative  surrogate 
species  for  the  potential  for 
developmental  toxicity  in  man.  No 
developmental  toxicity  was  observed  in 
rabbits.  Developmental  toxicity  to  the 
pups  was  seen  in  the  rat  reproduction 
study  at  doses  that  were  not  toxic  to  the 
parental  animals. 

a.  Rats.  In  the  definitive  rat  oral 
developmental  toxicity  study,  pregnant 
rats  were  administered  oral  doses  of  0. 
1,  3, 10,  or  30  mg/kg/day  of  flumioxazin 
technical  on  days  6  through  15  of 
gestation.  No  maternal  deaths  were 
observed  at  any  dosage  and  no 
treatment-related  effects  on  clinical 
signs  or  food  consumption  were  noted. 
A  decrease  in  maternal  body  weight 
gain  was  found  at  30  mg/kg/day.  The 
number  of  live  fetuses  and  fetal  body 
weights  were  decreased  in  the  30  mg/ 
kg/ day  group  and  the  incidence  of 
embryo  mortality  tended  to  be  higher 
but  was  not  statistically  significant.  No 
effects  on  the  number  of  implantations, 
sex  ratios,  or  external  abnormalities 
were  found.  The  incidence  of  fetuses 
with  cardiovascular  abnormalities, 
primarily  VSD,  was  increased  in  the  30 
mg/kg/day  group.  Other  developmental 
effects  observed  at  30  mg/kg/day 
included  an  increase  in  the  incidence  of 
wavy  ribs  and  curvature  of  the  scapula, 
and  a  decrease  in  the  number  of  ossified 
sacrococcygeal  vertebral  bodies.  Based 
on  these  findings,  a  maternal  NOAEL  of 
30  mg/kg/day  and  a  developmental 
NOAEL  of  3  mg/kg/day  are  proposed. 

On  days  6-15  of  gestation,  pregnant 
rats  were  exposed  dermally  to  dose 
levels  of  30, 100,  or  300  mg/kg/day  of 
flumioxazin  technical  in  com  oil.  No 
adverse  effects  were  observed  in  the 
dams  throughout  the  study.  Increased 
fetal  mortality  was  accompanied  by 
decreases  in  the  number  of  live  fetuses 
and  fetal  body  weights  at  doses  of  300 
mg/kg/day.  No  external  abnormalities 
were  observed  at  any  dose  level.  An 
increase  in  cardiovascular 
abnormalities,  primarily  VSD,  an 
increase  in  wavy  ribs  and  a  decrease  in 
the  number  of  ossified  vertebral  bodies 
was  observed  at  300  mg/kg/day.  Based 
on  these  results,  a  maternal  NOAEL  of 
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300  mg/kg/day  and  a  developmental 
NOAEL  of  30  mg/kf/day  are  proposed. 

To  measure  the  dermal  penetration  of 
flimiioxazin  under  the  conditions  of  the 
dermal  teratology  study,  13-day 
pregnant  rats  were  dermally  exposed  to 
(phenyl- '•'C)  flumioxazin.  The  systemic 
absorption  ranged  firom  3.8%  at  2  hours 
to  6.9%  of  the  recovered  '*C  at  48  hours. 

b.  Mechanistic  studies.  A  series  of 
scientific  studies  were  conducted  to 
examine  the  mechanism  and  species 
differences  in  the  production  of 
developmental  toxicity  by  flumioxazin. 
This  research  demonstrates  clear  species 
differences  between  rats,  rabbits,  mice, 
and  [in  vitro)  humans  and  indicates  a 
high  degree  of  correlation  between  the 
interruption  of  heme  synthesis  and  the 
production  of  developmental  toxicity  in 
rats.  The  data  support  that  the  rat  is  a 
conservative  model  for  use  in  the  risk 
assessment  for  humans.  Specifically  the 
studies  demonstrate  that: 

•  Flumioxazin  interferes  with  normal 
heme  biosynthesis  resulting  in 
sidroblastic  anemia  and  porphyria  in 
adult  rats. 

•  '^G-Flumioxazin  administered  to 
pregnant  rats  on  day  12  of  gestation 
crosses  the  placenta  and  reaches  the  rat 
fetus  at  maximimi  levels  of  radiocarbon 
(and  flumioxazin),  4  hours  later. 

•  No  clear  pattern  of  adsorption, 
distribution,  metabolism,  or  excretion 
was  evident  which  could  account  for 
the  species-specific  development 
toxicity  in  rats. 

•  The  critical  period  of  sensitivity  to 
the  developmental  effects  of 
flumioxazin  in  rats  is  day  12  of 
gestation.  This  correlates  with  the  peak 
period  of  protoporphyrin  IX  (PPDCJ 
accimiulation  in  maternal  rat  liver  and 
the  rat  fetus. 

•  A  histological  examination  of  rat 
fetus  indicated  signs  of  fetal  anemia 
within  6  hours  after  dosing,  but  no 
histological  changes  in  the  fetal  rat  heart 
were  observed  imtil  36  or  48  hour  after 
treatment.  No  effects  were  observed  in 
rabbit  fetus  treated  in  the  same  manner 
as  the  rats. 

•  Other  observations  in  the 
pathogenesis  of  the  developmental 
effects  of  flumioxazin  in  rat  fetuses 
included;  enlarged  heart,  edema, 
anemia,  (decreased  red  blood  cell  count 
and  hemoglobin),  delayed  closure  of  the 
interventricular  foramen,  reduced  serum 
protein  and  incomplete/delayed 
ossification  of  the  ribs. 

•  The  observation  of  enlarged  heart, 
edema,  and  anemia  preceding  the 
occurrence  of  fetal  mortality  suggest 
these  effects  may  be  instrumental  in  the 
cause  of  fetal  deaths. 

•  The  occurrence  of  an  enlarged  heart 
preceding  the  failure  of  interventricular 


foramen  closure  could  be  related  to  the 
pathogenesis  rather  than  a  direct  toxic 
effect  of  flumioxazin  on  cardiac  tissue. 

•  A  strong  correlation  exists  between 
PPDC  accumulation,  an  indicator  of 
disrupted  heme  synthesis,  and 
developmental  toxicity.  Evidence  of  this 
correlation  exists  on  the  basis  species 
differences  between  rats  and  rabbits;  the 
critical  period  of  sensitivity  in  the  rat; 
and  compound-specific  differences  with 
two  chemicals  structurally  related  to 
flumioxazin,  one  which  produces 
developmental  effects  in  rats  and  one 
which  does  not. 

c.  Rabbits.  Pregnant  rabbits  were 
administered  0,  300,  1,000,  or  3,000  mg/ 
kg/day  of  flumioxazin  technical  on  days 
7-19  of  gestation  by  oral  gavage.  The 
highest  dose  was  well  in  excess  of  the 
1.000  mg/kg/day  limit  dose  for 
developmental  toxicity  studies.  The 
3,000  mg/kg/day  dosage  tended  to 
reduce  maternal  body  weight  gains  and 
relative  and  absolute  feed  consumption 
values.  No  gross  lesions  were  produced 
at  any  dose  level.  The  3,000  mg/kg/day 
dosage  group  litters  tended  to  have 
reduced  fetal  body  weights  but  these 
differences  were  not  statistically 
different.  No  fetal  external,  soft  tissue, 
or  skeletal  malformations  or  variants 
were  attributable  to  the  test  substance. 
Based  on  these  data,  the  maternal 
NOAEL  was  1,000  mg/kg/day  and  the 
developmental  NOAEL  was  3,000  mg/ 
kg/day. 

iii.  Reproductive  toxicity  study.  In  the 
2-generation  reproduction  study  in  the 
rat  dietary  levels  of  0,  50,  100,  200.  and 
300  ppm  established  a  systemic  NOAEL 
of  200  ppm  based  on  increased  clinical 
signs  (both  sexes  and  generations); 
mortality,  gross  and  histopathology 
hndings  in  the  liver  (Fi  females); 
decreased  body  weight/weight  gain  (Fo 
and  Fi  females  dining  gestation,  Fi 
males  dining  premating)  and  decreased 
food  consumption  (Fo  and  Fi  females 
during  lactation).  The  reproductive 
NOAEL  of  100  ppm  was  mainly  based 
on  developmental  toxicity  at  200  ppm. 
Observed  at  200  ppm  were  a  decreased 
number  of  livebom  pups  and  reduced 
pup  body  weights.  At  300  ppm  the 
following  effects  were  observed: 

•  Decreased  pup  body  weight  (both 
generations). 

•  Decreased  niunber  of  live  pups/litter 
and  viability  index  (both  generations). 

•  Increased  incidence  of  abnormalities 
of  the  reproductive  organs 
(predominately  atrophied  or  hypoplastic 
testes  and/or  epididymides  in  Fi  males). 

•  Decreased  gestation  index  (Fo 
females). 

•  Decreased  mating  and  fertility 
indices  (F|  males)  and  increased  clinical 
signs  (Fi  pups). 


iv.  Prenatal  and  postnatal  sensitivity. 
Flumioxazin  interferes  with  normal 
heme  biosynthesis  resulting  in 
sidroblastic  anemia  and  porphyria  in 
adult  rats.  Clear  species  differences 
between  rats,  rabbits,  mice,  and  (in 
vitro)  hiunans  were  demonstrated.  There 
is  a  high  degree  of  correlation  between 
the  interruption  of  heme  synthesis, 
consequent  PPIX  accumulation,  and  the 
production  of  developmental  toxicity  in 
rats.  The  data  support  that  the  rat  is  a 
conservative  model  for  use  in  the  risk 
assessment  for  humans. 

V.  Acute  exposure  and  risk.  The 
potential  acute  exposure  fi-om  food  to 
the  various  child  and  infant  population 
subgroups  (shown  above)  all  provide 
MOE  values  exceeding  1 ,000.  Addition 
of  the  worse  case,  but  small 
"background"  dietary  exposure  from 
water  (0.00126  mg/kg/day)  to  the  99.9* 
percentile  food  exposure  for  infants 
reduces  the  MOE  value  from  2,117  to 
1.121.  In  a  conservative  policy  with  the 
addition  of  the  FQPA  extra  lOX  UF.  the 
Agency  has  no  cause  for  concern  if  total 
acute  exposure  to  infants  and  children 
calculated  for  the  99.9*  percentile 
yields  a  MOE  of  1,000  or  larger.  It  can 
be  concluded  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate, 
acute  exposure  to  flumioxazin  residues. 

vi.  Chronic  exposure  and  risk.  Using 
the  conservative  exposure  assumptions 
described  above,  the  percentage  of  the  c- 
PAD  that  will  be  utilized  by  dietary 
(food  only)  exposure  to  residues  of 
flumioxazin  ranges  fit)m  0.73%  for 
children  7-12  years,  to  12.72%  for  non- 
nursing  infants.  Adding  the  worse  case 
potential  incremental  exposure  to 
infents  and  children  from  flumioxazin 
in  drinking  water  (  0.000045  mg/kg/day) 
increases  the  aggregate,  chronic  dietary 
exposure  by  2.5%.  The  addition  of  the 
exposure  attributable  to  drinking  water 
increases  the  occupancy  of  the  c-PAD 
for  non-nursing  infants  to  15.22%.  EPA 
generally  has  no  concern  for  exposures 
below  100%  of  the  c-PAD  because  the 
c-PAD,  in  this  case  including  the  extra 
lOX  FQPA  UF,  represents  the  level  at  or 
below  which  daily  aggregate  dietary 
exposing  over  a  liifetime  will  not  pose 
appreciable  risks  to  human  health.  It 
can  be  concluded  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  to  infants  and  children  from 
aggregate,  chronic  exposure  to 
fliunioxazin  residues. 

vii.  Determination  of  safety— Safety 
determination  summary.  Aggregate 
acute  or  chronic  dietary  exposure  to 
various  sub-populations  of  children  and 
adiilts  demonstrate  acceptable  risk. 
Chronic  dietary  exposures  to 
flumioxazin  occupy  considerably  less 
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than  100%  of  the  appropriate  c-PAD, 
and  all  acute  dietary  MOE  values  exceed 
1 ,000.  Chronic  and  acute  dietary  risk  to 
children  from  flumioxazin  should  not 
be  of  concern.  Further,  flumioxazin  has 
only  agricultural  uses  and  no  other  uses, 
such  as  indoor  pest  control,  homeowner 
or  tiirf,  that  could  lead  to  unique, 
enhanced  exposures  to  vulnerable  sub- 
groups of  the  population.  It  can  be 
concluded  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to  the 
U.S.  population  or  to  any  sub-group  of 
the  U.S.  population,  including  infants 
and  children,  from  aggregate  chronic  or 
aggregate  acute  exposures  to 
flumioxazin  residues  resulting  from 
proposed  uses. 

F.  International  Tolerances 

Flumioxazin  has  not  been  evaluated 
by  the  JMPR  and  there  are  no  Codex 
maximum  residue  limits  (MRL)  for 
flumioxazin.  MRL  values  have  been 
established  to  allow  the  following  uses 
of  flimuoxazin  in  the  following 
countries. 


Country 

Crop 

MRL  (ppm) 

Brazil 

Soybean 

0.05 

Argentina 

Soybean 

0.015 

Sunflower 

0.02 

Paraguay 

Soyt>ean 

0.015 

South  Afri- 

Soybean 

0.02 

ca 

Groundnut 

0.02 

[FR  Doc.  01-3620  Filed  2-13-01;  8:45  am] 

BILLING  CODE  6SaO-SO-S 


ENVIRONMErfTAL  PROTECTION 
AGENCY 

[OPP-50879;  FRL-6765-2] 

Experimental  Use  Permit;  CrylAc 
SoytMsn  Receipt  of  Application  for 
Extension 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

SUMMARY:  This  notice  announces  receipt 
of  an  application  524-EUP-91  from 
Monsanto  Company  requesting  an 
extension  for  an  experimental  use 
permit  (EUP)  for  the  Bacillus 
thuringiensis  CrylAc  protein  and  the 
genetic  material  necessary  for  its 
production  (vectors  PV-GMBTOl  and 
PV-GMBT02)  iivsoybean.  The  Agency 
has  deteirmined  that  the  application  may 
be  of  regional  and  national  significance. 
Therefore,  in  accordance  with  40  CFR 
172.11(a),  the  Agency  is  soliciting 
comments  on  this  application. 


DATES:  Comments,  identified  by  docket 
control  nimiber  OPP-50879,  must  be 
received  on  or  before  April  2,  2001. 
ADDRESSES:  Comments  and  data  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPI.EMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
OPP-50879  in  the  subject  line  on  the 
first  page  of  yoiu  response. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Alan  Reynolds,  Biopesticides  and 
Pollution  Prevention  Division  (751 IC), 
Offlce  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Peimsylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  number:  (703) 
605-0515;  e-mail  address: 
reynolds.alan@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  to  those  persons  interested  in 
plant-pesticides  or  who  are  or  may  be 
required  to  conduct  testing  of  chemical 
substances  under  the  Federal  Food, 
Drug  and  Cosmetic  Act  (FFDCA),  or  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA).  Since  other 
entities  may  also  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action,  ff  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Ckm  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  docimient,  and 
certain  other  related  docujnents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
docxunent,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  dociunent  luider  the 
"Federad  Register — Environmental 
Docimients."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  imder  docket  control  number 
OPP-50879.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  and  other  information 


related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  ofBcial 
record  includes  the  dociunents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  diuing 
an  applicable  comment  period  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPP-50879  in  the 
subject  line  on  the  first  page  of  your 
response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resoiutres  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  The  PIRIB  is  open  horn 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  OPP-50879.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 


10302 


Federal  Register / Vol.  66,  No.  31 /Wednesday,  February  14,  2001 /Notices 


D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assimiptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice. 

7.  Make  sure  to  submit  yoiu- 
conunents  by  the  deadline  in  this 
document. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  yoiu 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  Background 

EPA  has  received  an  application  from 
Monsanto  Company,  700  Chesterfield 
Parkway  North,  St.  Louis,  MO  63198,  for 
an  extension  of  their  EUP  (524-EUP-91) 
for  Bacillus  thuringiensis  CrylAc 
protein  and  the  genetic  material 
necessary  for  its  production  (vectors  PV- 
GMBTOl  and  PV-GMBT02)  in  soybean. 
Notice  of  the  original  issuance  of  this 
EUP  was  published  in  the  Federal 
Register  on  June  22,  2000  (65  PR  38828) 


(FRL-6592-5).  Monsanto  Company 
proposes  to  plant  199.7  acres  of  the 
plant-pesticide  in  Alabama,  Arkansas, 
Georgia,  Hawaii,  Illinois,  Indiana,  Iowa, 
Kansas,  Louisiana,  Maryland, 
Mississippi,  Missouri,  North  Carolina, 
Pennsylvania,  Puerto  Rico,  and 
Tennessee  in  2001.  All  soybeans  will  be 
grown  under  containment  procedures. 
Plant  material  and  seed  produced  will 
be  destroyed  or  used  for  experimental 
purposes  only. 

m.  What  Action  is  the  Agency  Taking? 

Following  the  review  of  the  Monsanto 
Company  application  and  any 
comments  and  data  received  in  response 
to  this  notice,  EPA  will  decide  whether 
to  issue  or  deny  the  EUP  request  for  this 
EUP  program,  and  if  issued,  the 
conditions  under  which  it  is  to  be 
conducted.  Any  issuance  of  an  EUP  will 
be  aimounced  in  the  Federal  Register. 

IV.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

The  Agency's  authority  for  taking  this 
action  is  under  FIFRA  section  5. 

List  of  Subjects 

Environmental  protection. 
Experimental  use  permits. 

Dated:  January  31,  2001. 
Janet  L.  Andersen, 

Director,  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Progmms. 

IFR  Doc.  01-3384  Filed  2-13-01;  8:45  am) 
BILUNGCOOE  6SeO-50-S 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreement(8)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington,  DC  offices  of  the 
Commission,  800  North  Capitol  Street, 
NW.,  Room  940.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register. 

Agreement  No.:  01 1606-003. 

Title:  COSCO/KL  Slot  Exchange 
Agreement. 

Parties:  COSCO  Container  Lines, 
Kawasaki  Kisen  Kaisha,  Ltd. 

Synopsis:  The  proposed  amendment 
extends  the  effectiveness  of  the 
agreement  to  terminate  upon  the 
effective  date  of  the  COSCO/KL/YMUK 
Asia/U.S.  Pacific  Coast  Slot  Allocation 


Agreement.  The  agreement  shall 
continue  to  apply  to  voyages  in  progress 
at  the  time  the  successor  agreement 
becomes  effective  until  completion  of 
same.  The  parties  requested  expedited 
review. 

Agreement  No. :  01 1 746. 

Title:  COSCON/KL/YMUK  Asia/U.S. 
Pacific  Coast,  Slot  Allocation 
Agreement. 

Parties:  COSCO  Container  Lines, 
Kawasaki  Kisen  Kaisha,  Ltd.,  Yangming 
(UK)  Ltd. 

Synopsis:  The  proposed  agreement 
would  replace  three  previous 
agreements  between  the  parties  and/or 
their  affiliates.  The  parties  requested 
expedited  review. 

Dated:  February  9,  2001. 

By  Order  of  the  Federal  Maritime 
Commission. 
Bryant  L.  VanBrakle, 
Secretary. 

[PR  Doc.  01-3765  Filed  2-13-01:  8:45  am] 
BILLING  C006  6730-01-P 


FEDERAL  MARITIME  COMMISSION 

Ooean  Transportation  Intermediary 
License;  Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission  an 
application  for  licenses  as  Non- Vessel 
Operating  Common  Carrier  and  Ocean 
Freight  Forwarder — Ocean 
Transportation  Intermediary  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
as  amended  (46  U.S.C.  app.  1718  and  46 
CFR  515). 

Persons  knowing  of  any  reason  why 
the  following  applicants  should  not 
receive  a  license  are  requested  to 
contact  the  Office  of  Transportation 
Intermediaries,  Federal  Maritime 
Commission,  Washington,  DC  20573. 

Non- Vessel-Operating  Common  Carrier 
Ocean  Transportation  Intermediary 
Applicants 

O.  K.  Shipping,  Inc.,  17936  E.  Ajax 
Circle,  Suite  C,  City  of  Industry,  CA 
91748.  Officers:  David  Homan, 
President/Secretary,  (Qualifying 
Individual),  Chin-Cheng  Kuo, 
Chairman 

International  Cargo  Consolidators,  Inc., 
10049  N.W.  89th  Avenue,  Bay  #2-3, 
Medley  FL  33178.  Officers:  Maria  T. 
Olivero,  Vice  President,  (Qualifying 
Individual),  Pedro  Rodriguez, 
President  -. 

Simpson's  Shipping  Enterprise,  166 
West  First  Street,  Mount  Vernon,  NY 
10550.  Officers:  George  Simpson, 
Manager,  (Qualifying  Individual), 
Linda  Morris  Simpson,  Partner 
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Safco  Int'l  Freight  Forwarders,  Inc., 
5250  W.  Centuy  Blvd.,  Suite  458,  Los 
Angeles,  CA  90045.  Officers:  John 
Edison  Crabtree,  Vice  President, 
(Qualifying  Individual),  Theresa,  Suh- 
Bih  Chen,  President/CEO 

P.Y.  Logistics,  Inc.,  Pumyang  Overseas 
Express  U.S.A.,  19401  S.  Main  Street, 
Suite  102,  Cardena,  CA  90248. 
Officer:  Hae  Sun  Song,  President, 
(Qualifying  Individual) 

Futiu-e  International  Inc.,  11222  La 
Cienega  Blvd.,  #448,  Inglewood,  CA 
90304.  Officer:  Sung  Moo  Kim, 
President,  (Qualifying  Individual), 

Harbour-Link  International,  Inc.,  1579 
Louis  Kossuth  Ave.,  P.O.  Box  470, 
Bohemia,  NY  11716.  Officers:  Mario 
N.  Serrao,  President,  (Qualifying 
Individual),  Sheldon  F.  Serrao,  Vice 
President 

Non- Vessel  Operating  Common  Carrier 
and  Ocean  Freight  Forwarder 
Transportation  Intermediary 
Applicants 

Cubic  ExpressKHompany  Ltd.,  60  Helwig 
Street,  Berea,  OH  44017.  Officers: 
Edward  L.  Evans,  General  Manager, 
(Qualifying  Individual),  Keith  W. 
Baker,  President 

FEI  Holdings  d/b/a  The  Focus  21 
Forwarding  Group/Vision  Freight 
Lines,  2813  Parkview  Terrace, 
Fairfield,  CA  94533.  Officers: 
Matthew  Sanford  Ford,  CEO/ 
President,  (Qualifjring  Individual), 
Barbara  A.  Walthall-Ford,  Vice 
President 

Ocean  Freight  Forwarder — Ocean 
Transportation  Intermeiliary 
Applicants 

Global  Shipping  Enterprises  Inc.,  8425 
NW  29  Street,  Miami,  FL  33122. 
Officer:  Gustavo  Merck,  President/ 
Secretary,  (Qualifying  Individual) 

Military  Relocation  Services,  Inc.,  815  S. 
Main  Street.  Jacksonville,  FL  32207. 
Officers:  Stephen  F.  Crooks,  Vice 
President,  (Qualifying  Individual), 
Stephen  M.  Suddath,  President 

Cargo  Links  Logistics,  Inc.,  5581  NW  72 
Avenue,  Miami,  FL  33166.  Officers: 
Jose  S.  Sanchez,  Vice  President, 
(Qualifying  Individual),  Cristina 
lapichino,  President/Secretary 

All  Dimensions,  Inc.,  1094  Jefferson 
Court.  Newburgh,  IN  47630.  Officers: 
Rhine  Blake,  President.  (Qualifying 
Individual),  Ann  Blake,  Vice 
President 

Dated:  February  9,  2001. 
Bryant  L.  VanBralde, 

Secretary. 

[PR  Doc.  01-3767  Filed  2-13-01;  8:45  am] 

BILUNG  CODE  6730-01-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License;  Revocations 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
ocean  transportation  intermediary 
licenses  have  been  revoked  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  Ocean 
Transportation  Intermediaries,  effective 
on  the  corresponding  dates  shown 
below: 

License  Number:  13917N. 

Name:  Best  Efforts  Express,  Inc. 

Address:  177-25  Rockway  Blvd.,  Rm. 
203,  Jamaica,  NY  11434. 

Date  Revoked:  January  18,  2001. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  1681  IF. 

Name:  Chemo  International,  Inc. 

Address:  8100  N.W.  68th  Street, 
Miami,  FL  33166. 

Date  Revoked:  December  16,  2000. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  11486N. 

Name:  CHR  Greene  International 
Company  d/b/a  Green  Sea-Trailer  Line. 

Address:  8100  Mitchell  Road.  Suite 
200,  Eden  Prairie,  MN  55344. 

Date  Revoked:  January  13,  2001. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  563F. 

Name:  Frances  J.  Calabro  d/b/a  Seven 
Seas  Mercantile  Transport  Co. 

Address:  200  Spring  Street,  New 
York,  NY  10012. 

Date  Revoked:  January  20,  2001. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  16429N. 

Name:  Global  Consolidation  Services, 
LLC. 

Address:  200  Middlesex  Avenue. 
Carteret,  NJ  07008. 

Date  Revoked:  January  12,  2001. 

Reasen:  Failed  to  maintain  a  valid 
bond. 

License  Number:  4607F. 

Name:  Jolaco  Maritime  Services  Inc. 

Address:  3620  Willow  Bend,  Suite 
1102,  Houston,  TX  77054. 

Date  Revoked:  January  7,  2001. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  14390N. 

Name:  KAI  Express  Inc. 

Address:  925  S.  Atlantic  Blvd.,  Suite 
#206,  Monterey  Park,  CA  91754. 

Date  Revoked:  January  3,  2001. 

Reason:  Failed  to  maintain  a  valid 
bond. 


License  Number:  4444F. 

Name:  Lloyd  International,  Inc. 

Address:  931  Main  Street,  NcH-well, 
MA  02061. 

Date  flevoJced:  January  10,  2001. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  15483N. 

Name:  Manna  Freight  Systems,  Inc. 

Address:  2440  Enterprise  Drive, 
Mendota  Heights.  MN  55120. 

Date  Revoked:  January  18.  2001. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  2714N  and  2714F. 

Name:  Oceangate  Forwarding,  Inc.  d/ 
b/a  Oceangate  Container  Line. 

Address:  19401  S.  Main  Street,  Suite 
102,  Gardena,  CA  90248 

Date  Revoked:  January  7,  2001  and 
January  18,  2001. 

Reason:  Failed  to  maintain  valid 
bonds. 

License  Number:  1770F. 

Name:  Svetlana  Cirilov  d/b/a  Lana 
International. 

Address:  11099  S.  La  Cienega  Blvd.. 
Suite  185,  Los  Angeles.  CA  90045. 

Date  Revoked:  January  6,  2001. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  3863N. 

Name:  Tera  Trading  Group,  Inc.  d/b/ 
a  T.T.G.  International  Freight 
Forwarders. 

Address:  1850  N.W.  82nd  Avenue, 
Miami,  FL  33126. 

Date  Revoked:  January  14,  2001. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  15089N. 

Name:  World  Express  Air/Sea  Inc. 

Address:  Yangji  Bldg.,  2nd  Floor, 
162-6  Dongkyo-Dong,  Mapo-Ku.  Seoul, 
Korea. 

Date  Revoked:  December  7.  2000. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  10845N. 

Name:  WorldStar  Cargo  Management. 
Inc. 

Address:  19851  E.  Valley  Blvd., 
Wabiut,CA  91789. 

Date  Revoked:  January  11,  2001. 

Reason:  Failed  to  maintain  a  valid 
bond. 

Sandra  L.  Kusumoto, 

Director,  Bureau  of  Consumer  Complaints 

and  Licensing. 

[FR  Doc.  01-3768  Filed  2-13-01: 8:45  am) 

BILLING  CODE  6730-01-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License;  Reissuances 

Notice  is  hereby  given  that  the 
following  Ocean  Transportation 
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Intermediary  licenses  have  been 
reissued  by  the  Federal  Maritime 
Commission  pursuant  to  section  19  of 
the  Shipping  Act  of  1984,  as  amended 


by  the  Ocean  Shipping  Reform  Act  of 
1998  (46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  Ocean 


Transportation  bitermediaries,  46  CFR 
515. 


License  No. 

Name/address 

Date  reissued 

40S,SN 

18F 

International  Cargo  Servicfls,  Inc.,  139  Mitchell  Avenue,  Suite  #106.  South  San  Francisco,  CA 

94080. 
International  Transportation  Corp.,  17  Battery  Race.  Suite  928,  New  Yorit,  NY  10004  

December  31,  2000. 
June  10,  1999. 

4577F  

Transtar  Shipping,  Inc.,  405  Victory  Avenue,  Suite  0,  South  San  Francisco,  CA  94080  

January  1,  2001. 

Sandra  L.  Kusumoto, 

Director,  Bureau  of  Consumer  Complaints 

and  Licensing. 

[FR  Doc.  01-3766  Filed  2-13-01;  8:45  am] 

OKUNQ  CODE  8730-01-P 


FEDERAL  RESERVE  SYSTEM 

Sunshine  Act  Meeting 

Agency  Holding  the  Meeting:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

Time  and  Date:  11:00  a.m.,  Tuesday, 
February  20,  2001. 

Place:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  20th  and  C 
Streets,  NW.,  Washington,  DC  20551. 

Status:  Closed. 

Matters  to  be  Considered: 

1.  Personnel  actions  (appointments,  • 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Contact  Person  for  More  Information: 
Lynn  S.  Fox,  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFOmiATION:  You  may 
call  202-452-3206  begiiming  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
annoimcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an  electronic 
announcement  that  not  only  lists 
applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  February  9,  2001. 
Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  01-3814  Filed  2-»-01;  4:49  pm] 

■UJNQ  CODE  «10-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Information  Coliection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

The  Department  of  Health  and  Human 
Services,  Office  of  the  Secretary 
publishes  a  list  of  information 
collections  it  has  submitted  to  the  Office 
of  Mnagement  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35)  and  5  CFR  1320.5. 
The  following  are  those  information 
collections  recently  submitted  to  OMB. 

1.  Office  of  Research  Integrity 
Educational  Program:  A  Needs 
Assessment — ^4EW — The  Office  of 
Research  Integrity  (ORI)  is  proposing  a 
survey  of  officials  of  research 
institutions  to  collect  information  on 
training  needs  in  the  areas  of  the 
promotion  of  research  integrity  and  the 
prevention  of  scientific  misconduct.  The 
results  of  this  survey  will  be  used  to 
develop  a  strategic  plan  for  the  ORI 
educational  program  which  will  be 
consistent  with  the  recent 
organizational  change  requiring  ORI  to 
place  greater  emphasis  on  education 
and  prevention.  Respondents:  Research 
Institutions;  Number  of  Respondents: 
500;  Burden  per  Response:  10  minutes; 
Total  Burden:  84  hours. 

OMB  Desk  Officer:  AlUson  Eydt. 

Copies  of  the  information  collection 
packages  listed  above  can  be  obtained 
by  calling  the  OS  Reports  Clearance 
Officer  on  (202)  690-6207.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  OMB  desk  officer 
designated  above  at  the  following 
address:  Human  Resources  and  Housing 
Branch,  Office  of  Mnagement  and 
Budget,  New  Executive  Office  Building, 
Room  10235,  725  17th  Street  NW., 
Washington,  DC  20503. 

Comments  may  also  be  sent  to 
Cynthia  Agens  Bauer,  OS  Reports 
Clearance  Officer,  Room  503H, 
Humphrey  Building,  200  Independence 
Avenue  SW.,  Washington  DC,  20201. 


Written  conunents  should  be  received 
within  30  days  of  this  notice. 

Dated:  January  29,  2001. 
Kerry  Weems 

Acting  Deputy  Assistant  Secretary,  Budget. 
[FR  Doc.  01-3737  Filed  2-13-01;  8:45  am) 

BNJJNe  CODE  41S0-31-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Peripheral  and  Central  Nervous 
System  Drugs  Advisory  Committee; 
Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Peripheral  and 
Central  Nervous  System  Drugs  Advisory 
Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regiUatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  March  13, 14,  and  15,  2001,  8 
a.m.  to  5  p.m. 

Location:  Holiday  Inn,  The  Ballroom, 
Two  Montgomery  Village  Ave., 
Gaithersburg,  MD. 

Contact.  Sandra  L.  Titus  or  Lauren  W. 
Parcover,  Center  for  Drug  Evaluation 
and  Research  (HFD-21),  Food  and  Drug 
Administration.  5600  Fishers  Lane  (for 
express  delivery,  5630  Fishers  Lane,  rm. 
1093).  Rockville,  MD  20857,  301-827- 
7001,  or  e-mail:  Tituss@cder.fda.gov,  or 
FDA  Advisory  Committee  Information 
Line,  1-800-741-8138  (301-443-0572 
in  the  Washington,  DC  area)  code  12543. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  On  March  13,  2001,  the 
committee  will  discuss  drug 
development  for  individuals  with  mild 
cognitive  impairment  (MCI).  In  the 
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recent  literature  there  has  been  a 
discussion  of  an  entity  referred  to  as 
MCI.  While  MCI  is  considered  by  some 
to  be  a  distinct  clinical  entity,  others 
consider  that  the  majority  of  patients 
diagnosed  with  MCI  have  an  early  form 
of  Alzheimer's  Disease.  It  is  critical  for 
regulatory  purposes  that  the  issues 
surrounding  this  diagnosis  are  fully 
explored.  Toward  that  end  the 
committee  will  listen  to  speakers  and 
discuss  the  following  and  other  related 
questions: 

1.  Can  MCI  be  clearly  defined  in  a 
clinical  setting? 

2.  Are  there  valid  criteria  for  the 
diagnosis  of  MCI? 

3.  Can  MCI  be  distinguished  from 
Alzheimer's  Disease  and  other 
causes  of  dementia? 

4.  What  outcome  measiu«s  are 
appropriate  to  use  in  clinical  drug 
trials  conducted  in  MCI? 
Should  clinical  drug  trials  in  MCI 
incorporate  any  special  features  in 
their  design? 

On  March  14,  2001,  the  committee 
will  discuss  drug  development  for 
individuals  with  vascular  dementia. 
While  vascular  dementia  is  considered 
by  some  to  be  a  distinct  entity  others  do 
not  agree  that  it  can  be  easily 
distinguished  from  Alzheimer's  Disease 
and/or  other  dementias.  It  is  critical  for 
r^ulatory  purposes  that  the  issues 
sxuTounding  this  diagnosis  are  fully 
explored.  Toward  that  end  the 
committee  will  listen  to  presentations 
and  then  discuss  the  following  and 
other  related  questions: 

1.  Can  vascular  dementia  be  clearly 
defined  in  a  clinical  setting? 

2.  Are  there  valid  criteria  for  the 
diagnosis  of  vascular  dementia? 
Can  vascular  dementia  be 
distinguished  from  Alzheimer's 
Disease  and  other  causes  of 
dementia? 

What  outcome  measures  are 
appropriate  to  use  in  clinical  drug 
trials  conducted  in  vascular 
dementia? 

5.  Should  clinical  drug  trials  in 
vascular  dementia  incorporate  any 
special  features  in  their  design? 

FDA  will  provide  a  background 
position  paper  on  MCI  and  on  vasciUar 
dementia  prior  to  each  meeting.  When 
the  background  material  becomes 
available,  it  will  be  posted  under  the 
Peripheral  and  Central  Nervous  Systems 
Drugs  Advisory  Committee  Docket  site 
at  http://wv^rw. fda.gov/ohrms/dockets/ 
ac/acmenu.htm.  (Click  on  the  year  2001 
and  scroll  down  to  the  Peripheral  and 
Central  Nervous  Systems  Drugs 
meetings.) 

On  March  15,  2001,  the  committee 
will  consider  the  safety  and  efficacy  of 


new  drug  application  (NDA)  21-196, 
Xyrem®  (sodium  oxybate.  Orphan 
Medical,  Inc.),  proposed  to  reduce  the 
incidence  of  cataplexy  and  to  improve 
the  symptom  of  daytime  sleepiness  for 
persons  with  narcolepsy.  A  main  focus 
of  the  deliberations  will  be  on  risk 
management  issues. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  March  1.  2001.  On  March  13 
and  14,  2001,  oral  presentations  from 
the  public  will  be  scheduled  between 
approximately  10:30  a.m.  and  12:30 
p.m.  Time  allotted  for  each  presentation 
may  be  limited.  On  March  15.  2001.  oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  1 
p.m.  and  1:30  p.m.  Those  desiring  to 
make  formal  oral  presentations  should 
notify  the  contact  person  before  March 
1.  2001.  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  requested  to  make 
their  presentation. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  February  6,  2001. 
Linda  A.  Suydam, 

Senior  Associate  Commissioner. 

[FR  Doc.  01-3665  Filed  2-13-01;  8:45  am) 

BILLING  COOE  4160-01-8 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Inspector  General 

Program  Exclusions:  January  2001 

AGENCY:  Office  of  Inspector  General, 

HHS. 

ACTION:  Notice  of  program  exclusions. 

Diuing  the  month  of  January  2001 ,  the 
HHS  Office  of  Inspector  General 
imposed  exclusions  in  the  cases  set 
forth  below.  When  an  exclusion  is 
imposed,  no  program  payment  is  made 
to  anyone  for  any  items  or  services 
(other  than  an  emergency  item  or 
service  not  provided  in  a  hospital 
emergency  room)  furnished,  ordered  or 
prescribed  by  an  excluded  party  imder 
the  Medicare,  Medicaid,  and  all  Federal 
Health  Care  programs.  In  addition,  no 
program  payment  is  made  to  any 
business  or  facility,  e.g.,  a  hospital,  that 
submits  bills  for  payment  for  items  or 
services  provided  by  an  excluded  party. 
Program  beneficiaries  remain  free  to 


decide  for  themselves  whether  they  will 
continue  to  use  the  services  of  an 
excluded  party  even  though  no  program 
payments  will  be  made  for  items  and 
services  provided  by  that  excluded 
party.  The  exclusions  have  national 
effect  and  also  apply  to  all  Executive 
Branch  procurement  and  non- 
procurement  programs  and  activities. 


Subject  city,  state 


Effective 
date 


PROGRAM-RELATED  CONVICTIONS 


AHMED,  ASHFAQ 

02/20/2001 

BROWNSTOWN  TWP,  Ml 

BIAGGI,  BART 

02/20/2001 

SAN  JOSE,  CA 

BINDER,  MARK  ALBERT  

02/20/2001 

UTICA,  NY 

BISUVMIAN,  ARTHUR 

SAMVEL 

02/20/2001 

LOS  ANGELES,  CA 

BODISON,  LARRY  L 

02/20i'2001 

WALTERBORO,  SC 

CENTRAL  AMBULANCE 

SERVICE,  INC  

02/20/2001 

CORAOPOUS,  PA 

CHIN,  JENNY  

o^J2O/2O0^ 

LONG  BEACH,  CA 

CRAWFORD,  CAROLYN  

02/201/2001 

PICKENS,  MS 

D'AMATO.  JAMES  

02/20/2001 

W  BABYLON,  NY 

DONNELLY,  BARBARA  J  

o^/20f2oo^ 

CINCINNATI,  OH 

ELLENWOOD,  JANET  L  

02/20/2001 

NAVARRE,  OH 

FELEKIAN,  HRACH  

02/20«001 

LONG  BEACH,  CA 

GALIANO,  JORGE  

02/20/2001 

MIAMI.  FL 

GOLDSTEIN,  JOSEPH  

02/20/2001 

SCARSDALE,  NY 

GOROSH,  RICHARD  P 

02/20/2001 

LANSING,  Ml 

GREATHOUSE,  BETTY 

02/20/2001 

LARVED,  KS 

GUIDOTTI-ALEXANDER, 

ELAINE  

02/20/2001 

SAN  JOSE,  CA 

IMPERIAL,  NORMAN 

02/20/2001 

ANAHEIM,  CA 

JOHNSON,  DEROTT  

02/20/2001 

STURTEVANT,  Wl 

JOYNER,  MELBA  J 

02/20/2001 

WINTERVILLE,  NC 

KUf^lNETS,  VLADIMIR  ....; 

02/20/2001 

BROOKLYN,  NY 

LORENZO,  LORENZO 

02/20/2001 

HIALEAH,  FL 

MACDONALD,  DANESSA 

MAICHELE 

02/20/2001 

PUNXSUTAWNEY,  PA 

MATHIS,  NELSON  D  

02/20/2001 

HENDERSONVILLE.  NC 

MATO.  AMPARO 

02/20/2001 

HIALEAH,  FL 

MATO,  ADOLFO  

02/20(2001 

HIALEAH,  FL 

NICKOLAOU,  MARK  LOUIS  .... 

02/20/2001 

SAINT  JOHN,  IN 

NIKOGOSYAN,  VARDAN  

02/20/2001 

LOS  ANGELES,  CA 

PATEL.  NIRANJAN  

02/20/2001 

10306 


Federal  Register / Vol.  66,  No.  31 /Wednesday,  February  14,  2001 /Notices 


Subject  dly,  state 

Effective 
date 

BAYSIDE.  NY 
PHILLIPS,  MITCHEL  EARL  

LAS  VEGAS,  NV 
PHILLIPS,  RAMONA  DENISE 

OKLAHOMA  CITY,  OK 
PIKESH,  KEVIN  D 

^02/20/2001 
02/20/2001 
02/20/2001 

SPRINGFIELD,  IL 
RSANI,  LOUIS  A  

02/20/2001 

GARDEN  CITY,  NY 
RESTORATION  COUNSEUNG 

CTR,  INC  

SAINT  JOHN.  IN 
RICHARDS,  AARON  D  

02/20/2001 
02/20/2001 

DEAL,  NJ 
ROBLES,  MARCELINO 

PHILADELPHIA,  PA 
SANVITO,  ANTHONY  J  

02/20/2001 
02/20/2001 

CORAOPOLIS,  PA 
SANVITO,  MARGARET  M  

PIIISBURGH,  PA 
SCHILLERSTROM.  HERBERT 

LEE  JR 

02/20/2001 
10/04/2000 

PEORIA,  AZ 
SENEGAL,  JOAN  A  

02/20/2001 

PORT  ARTHUR,  TX 

SHAIKH,  NAZIR  AHMED  

JAMAICA  ESTATES,  NY 

SHOOSTER.  CHARLES  NA- 
THAN   

BEVERLY  HILLS.  CA 

THOMAS,  ANTHONY 

BERKSHIRE,  UK, 

ZEYTUNYAN,  ARUTYUN  

VAN  NUYS,  CA 

02/20/2001 

02/20/2001 
02/20/2001 
02/20/2001 

FELONY  CONVICTION  FOR  HEALTH  CARE 
FRAUD 

ANGLAOA,  NITZA 

02/20/2001 

JAMAICA,  NY 
AUSTIN,  LATOYA  

MILWAUKEE,  Wl 
CARR,  ALESHIA  B 

02/20/2001 
02/20/2001 

LEXINGTON,  KY 
CHAVARRIA,  KEVIN  

MONTGOMERY,  PA 
GRANGER,  MAI  D  

02/20/2001 
02/20/2001 

WILLINGBORO,  NJ 
HARRIS,  TIFFANY  ANN  

02/20/2001 

MILWAUKEE,  Wl 

JOHNSON.  SHEILA  RENAE  .... 
MILWAUKEE,  Wl 

MERNICK.  MITCHELL  HAR- 
VEY   

02/20/2001 
02/20/2001 

OTISVILLE,  NY 
Ph  1  bRSON,  CHARMOND 

ANTICE  

MILWAUKEE.  Wl 
POWELL,  VICKIE  REGINA  

MILWAUKEE,  Wl 
RAMFT,  LINDA  J 

02/20«)01 
02/20/2001 
02/20/2001 

WINTER  PARK,  FL 

WALDEN,  GLADYS  MARIE  

HILLSBORO,  AL 

02/20/2001 

FELONY  CONTROL  SUBSTANCE 
CONVICTION 

ALLGOOO,  LISA  

GOODLETTSVII 1  F,  TN 
BAYME,  LLOYD  G  

02/20/2001 
02/20/2001 

LONG  BRANCH,  NJ 
BECKER,  DAVID  STEPHEN  .... 

HALLANDALE,  FL 
BURNS.  JOHN  EDWARD  

02/20/2001 
02/20/2001 

Subject  dty.  state 

Effective 
date 

SHAMOKIN,  PA 

FISHER,  DAVID  MICHAEL  

02/20/2001 

SHAMOKIN,  PA 

HARDING,  VALERIE  L 

02/20/2001 

LINWOOD,  MA 

HENSON,  RHEA  E 

02/20/2001 

FAIRFAX.  VA 

HYLINSKI,  JOSEPH  

02/20/2001 

KING  OF  PRUSSIA.  PA 

LEE.  KIMBERLY  A  

02/20/2001 

HIGH  POINT,  NC 

MAGUIRE,  SEAN  M  

02/20/2001 

CINCINNATI,  OH 

MAY,  DARLA  MARIE  

02/20/2001 

PEARL,  MS 

MAYNARD,  PAMELA  P 

CARVER  

02/20/2001 

SMITHVILLE.  TN 

MCLAUGHLIN.  GERARD  P  

02/20/2001 

E  LIVERPOOL.  OH 

STARE.  JOHN  C 

02/20/2001 

N  OLMSTED.  OH 

WEEKS,  LOIS  ELIZABETH 

02/20/2001 

MARIANNA.  FL 

PATIENT  ABUSE/NEGLECT  CONVICTIONS 

CONNER,  DEBRA  KAY  

02/20/2001 

CONNELLSVILLE,  PA 

F/VIR,  KEITH  ALFRED  

02/20/2001 

CHEHALIS.  WA 

FLEMING,  PHYLLIS  R  

02/20/2001 

BROOKHAVEN,  MS 

GALBRAITH.  CHARLES  WIL- 

LIS   

02/20/2001 

ENID.  OK 

GBENGA,  ADENIRAN  B  

02/20/2001 

COLUMBUS,  OH 

GREEN,  MARILYN  DELORIS  .. 

02/20/2001 

CLEVELAND,  OH 

HALL,  INDIA  S  

02/20/2001 

PEPPER  TREE  VILAS.  OH 

HANDY-CLARK,  VKJKI  

02/20^001 

JACKSON,  MS 

HARPER,  DOROTHY 

02/20/2001 

MCCOMB,  MS 

HEBB,  SONJA  M 

02/20/2001 

CASSOPOLIS,  Ml 

HUBER,  MARK  D 

02/20/2001 

BLOOMER,  Wl 

JAMES,  DELORIS  MAT- 

THEWS   

02/20/2001 

MINDEN,  LA 

JEFFERSON,  BANSHEE  P  

02/20/2001 

MANSFIELD,  OH 

JOHNSON,  RENEE  J 

02/20/2001 

COLUMBUS,  OH 

PAIGE,  STACY  R  

02/20/2001 

HALLETTSVILLE.  TX 

PAYNTER,  SHANNON  B  

02/20/2001 

STANARDSVILLE.  VA" 

RISHEL.  THOMAS  

02/20/2001 

LONG  BEACH.  MS 

RUDOWSKY,  LINDA 

02/20/2001 

PARMA,  OH 

SIDHU.  DARSHAN  SINGH  

02/20/2001 

SALINAS,  CA 

SIMMONS,  JOHN  H  II 

02/20/2001 

LUFKIN.  TX 

STRAWBERRY.  MICHAEL  

02/20/2001 

LEXINGTON,  MS 

STROUSE,  STEPHANIE  

02/20/2001 

MILLERSBURG,  OH 

WILLIAMS,  DEBBIE  

02/20/2001 

Subject  city,  state 

Effective 
date 

CANTON,  MS 

WILLIAMS,  QUINESSA  B  

02/20/2001 

NEW  ORLEANS.  LA 

WINFORD,  MARY  

02/20/2001 

COLUMBUS,  MS 

WINTERS,  DOROTHY  

02/20/2001 

JACKSON.  MS 

CONTROLLED  SUBSTANCE  CONVICTIONS 


NELKIE.  KAREN  ANN 

02/20/2001 

EAST  TAWAS.  Ml 
PATEL.  DINKAR  N  

02/20/2001 

GRUNDY.  VA 

LICENSE  REVOCATION/SUSPENSION/ 
SURRENDERED 


AGEE.  LAWRENCE  CARTER 

02/20/2001 

AUBURN.  CA 

ALDER.  DAMIAN  M  

02/20/2001 

GULFPORT.  MS 

ALLEN.  FRANK  BENTON  

02/20/2001 

TRINITY  CENTER,  CA 

ANDERSON,  MEGAN  

02/20/2001 

STRATFORD,  CT 

AQUINO,  LOURDES  ANABEL 

02/20/2001 

PASADENA,  CA 

ARDEHALI,  MOHAMMAD 

02/20/2001 

NEWARK,  NJ 

ARMSTRONG.  PETRICIA  Q  .... 

02/20/2001 

CAPE  CORAL,  FL 

ARORA,  VIJENDER  KUMAR  ... 

02/20/2001 

MINNEAPOLIS,  MN 

ATWELL,  BRENDA  DIANE  

02/20/2001 

NARROWS,  VA 

BAINBRIDGE.  MICHELLE  A  .... 

02/20/2001 

ERIE,  PA 

BARRY,  CHERYL  JOAN  

02/20/2001 

PARIS,  TX 

BARTLETT,  JENNIFER  M  

02/20/2001 

SPRINGFIELD,  VT 

BAURLEY,  JAMES  R  ._ 

02/20/2001 

MARTINSVILLE,  IN 

BEASLEY,  KAREN 

02/20/2001 

JACKSON,  MS 

BEATTY,  BRUCE  E  

02/20/2001 

MARION,  IN 

BECK,  ALLAN  GERSON   . 

02/20/2001 

WATERFORD,  NJ 

BERG, ALBERT  JACK  

02/20/2001 

MAITLAND.  FL 

BETOUSHANA.  DEMATOUR  .. 

02/20/2001 

SAN  JOSE.  CA 

BISHOP,  KAREN  ELIZABETH 

02/20/2001 

EL  CAMPQ,  TX 

BLAKE,  HAYDEN  ANTHONY  .. 

02/20/2001 

MEDFORD,  NY 

BOE,  NAN  GALLAGHER  

02/20/2001 

TAUNTON,  MA 

BOGARDUS.  RICHARD 

JAMES  

02/20/2001 

SACRAMENTO,  CA 

BOLES,  CAROL  A 

02/20/2001 

BELLVIEW,  FL 

BONANCA,  PATRICIA  S 

02/20/2001 

FALL  RIVER,  MA 

BOWER,  KAREN 

02/20/2001 

BERWICK,  PA 

BRADEN,  CLARA  T  

02/20/2001 

LAKE  CITY,  TN 

BRADFORD,  SUSAN  L 

02/20/2001 
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'  'COATSVILLE,  PA 
BRADFORD,  IDA  J  

GOODLETTSVILLE,  TN 
BREEDLOVE,  KIRSTEN  LEE  .. 

SHERMAN,  TX 
BRELAND,  PAMELA  C  

RIDGELAND,  MS 
BROWN,  MARK  W 

ENTERPRISE,  MS 
BRUSOLA,  LEONIDA  BANAL  .. 

SEATTLE,  WA 
BUCK,  ROBERT  ARCHIE 

KALAMAZOO,  Ml 
BURDETTE.  VIVIAN  REED  

SENATOBIA,  MS 
SURGE,  SHERRI  ANN  

NAMPA,  CA 
BURNS,  PEGGY  LOUISE 

STAR  CITY,  AR 
BUTLER,  JOHN  JEFFRIES  

STOCKTON,  CA 
CAMP,  JANICE  E 

MANCHESTER,  CT 
CAMPBELL,  MARGARET 

JANE  

WATERTOWN,  NY 
CAMPBELL,  FRANCIS  MI- 
CHAEL   

SAN  JOSE,  CA 
CANDIA,  TYWILLA  J 

BOONEVILLE,  MS 
CARNAHAN.  TRACY  ELIZA- 
BETH   

CONNEAUT  LAKE,  PA 
CHESHIER,  BEVERLY  V  G  

BUCHANAN  DAM,  TX 
CHESTER,  ALTHEA  LORETTA 

MORENO  VALLEY,  CA 
CHRISTY,  ELAINE  

WALDORF,  MD 
COLINA.  ERNESTO 

PLANT  CITY.  FL 
COLLIER,  KELLY  

ST  PETERSBURG,  FL 
COLLINS,  KENNETH  G  

COLORADO  SPRINGS.  CO 
CONLEE,  STEVEN  PAUL 

EDINBURG,  TX 
CUCCIA,  RONALD  DANIEL 

SAN  DIMAS.  CA 
CUNNINGHAM.  PATRICK  JO- 
SEPH   

CLARKSTON,  WA 
CYR,  JOSEPH  GUYNEMER  .... 

VAN  BUREN,  ME 
CZERTKO,  GEORGE 

WARREN.  Ml 
OIONEDA,  RUDOLFO  DUAZO 

GRANITE  CITY,  IL 
DIXON,  CATHY  LYNN  

JONESBORO,  AR 
DODD,  WARREN  DUANE  

THOUSAND  OAKS.  CA 
OOERING,  MARY  C 

LITHIA  SPRINGS,  GA 
DOLPH.  WILLIAM  W  JR  

HOMEWOOD,  IL 
ECKARD,  SHERIE  BOWSER  .. 

MCKEES  ROCKS.  PA 
ELLISON,  DIANE  N 

LEWISTON,  ID 
FERRO,  JOSEPH  C 

ASTON,  PA 
RDDES.  ROBERT  ALAN 


02/20/200 
02/20/200 
02/20/200 
02/20/200 
02/20/200 
02/20/200 
02/20/200 
02/20/200 
02/20/200 
02/20/200 
02/20/200 

02/20/200 

02/20/200 
02/20/200 

02/20/200 
02/20/200 
02/20/200 
02/20/200 
02/20/200 
02/20/200 
02/20/200 
02/20/200 
02/20/200 

02/20/200 
02/20/200 
02/20/200 
02/20/200 
02/20/200 
02/20/200 
02/20/200 
02/20/200 
02/20/200 
02/20/200 
02/20/200 
02/20/200 


Subject  city,  state 

Effective 
date 

BOSTON.  MA 

FINLEY,  CYNTHIA  D  

02/20/2001 

DURAND,  Ml 

FLYNN,  JOHN  EDWARD  JR  ... 

02/20/2001 

levittOwn,  pa 

FOOIM/VN,  MARTIN  S 

02/20/2001 

MEMPHIS,  TN 

FORLIZZO,  JOSEPH  

02/20/2001 

ST  PETERSBURG. FL 

FRASE-GONZALES.  TERESA 

MARIE  

02/20/2001 

NEW  SMYRNA  BEACH.  FL 

FRIEDMAN,  BOBBI  ANN  

02/20/2001 

SAN  DIEGO,  CA 

GAGNON,  DIANN  H 

02/20/2001 

SPRINGFIELD,  MA 

GAM/M-,  DEEMA  /kNN  

02/20/2001 

LIVONIA,  Ml 

GARVEY,  LEO  WILLIAM  

02/20/2001 

PATCHOGUE,  NY 

GILDER,  MICHAEL  0  

02/20/2001 

ALLISON  PARK,  PA 

GILL,  LORI  ANN 

02/20/2001 

IDAHO  FALLS,  ID 

GREIDER,  ELAINE  M 

02/20/2001 

OAKVILLE,  CT 

HAMILTON,  CYNTHIA  JEAN  ... 

02/20/2001 

AMERICAN  CANYON,  CA 

HANINCHECK,  SUSAN  

02/20/2001 

BALTIMORE,  MD 

HANSON-LIZEWSKI.  KATRINA 

02/20/2001 

WINOOSKI,  VT 

HARRISON-EKLUND,  CATH- 

ERINE   

02/20/2001 

W  HAMPTON,  NY 

HAYNES,  TERESA  MAE  

02/20/2001 

SACRAMENTO,  CA 

HENDERSON,  WILLIAM 

LARRY  

02/20/2001 

WILDOMAR,  CA 

HEUSNER,  JAMES  J  

02/20/2001 

ACWORTH,  GA 

HILLEGAS,  SHERRY  

02/20/2001 

BALTIMORE,  MD 

HILSE,  ANDREA  M  

02/20/2001 

LAWRENCE,  MA 

HINES,  JOHN  EDWARD 

•  02/20/2001 

FULLERTON,  CA 

HOLBERT,  CHARLES  MIKE  .... 

02/20/2001 

VANCLEAVE,  MS 

INGLE,  ALISON  RENEE  

02/20/2001 

GUIN,  AL 

JACOBS,  JANET  KAY  

02/20/2001 

SAN  BERNARDINO,  CA 

JOHNSON,  LINDA  K 

02/20/2001 

ST  JOHNSBURY,  VT 

KING,  RHONDA  CYLLE 

0?/20/2001 

GARY,  IN 

KIRKPATRICK.  CHRISTINE  J 

BHISSbllb  

02/20/2001 

NORTHFIELD,  VT 

KONOBECK.  MARIAN  VIR- 

GINIA   

02/20/2001 

STILLWATER,  MN 

KRIEGER,  KATHY  FUNK  

02/20/2001 

CHAMBERSBURG,  PA 

KUSSE,  LEE  JOHN 

02/20/2001 

DANNEMORA,  NY 

KYLES,  VANESSA  

02/20/2001 

MONROEVILLE,  AL 

LOMEUN,  EDWARD 

02/20/2001 

LAREDO,  TX 

MAGNUS,  VERNON  JOHN  

02/20/2001 

Subject  city,  state 

Effective 
date 

LODI,  CA 

M/VNN,  DONNA  JEAN 

02/20/2001 

RIVERDALE,  UT 

MAROUEZ,  CAMILO  R  

02/20/2001 

PHOENECIA,  NY 

MARTIN,  GEORGIA  IMRIE  .... 

02/20/2001 

RUPERT,  ID 

MARTIN,  LAWRENCE  F  

02/20/2001 

WAYNESBURG,  PA 

MARTIN,  ELIZABETH  MUR- 

RAY   

02/20/2001 

HOLLYWOOD,  FL 

MARTZ,  BARBARA  

02/20/2001 

MOYIE  SPRINGS,  ID 

MCGRIFF,  LEISA  DIANE 

02/20/2001 

HANCEVILLE,  AL 

MCGUINESS,  JOSEPH  LEWIS 

02/20/2001 

PITTSBURGH,  PA 

MCINTOSH,  JOE  G  

02/20/2001 

OVETT,  MS 

MCKERRIGAN,  MONTE  G  

02/20/2001 

KOKOMO,  IN 

MILLAR,  WILLIAM  H  

02/20/2001 

PHILADELPHIA,  PA 

MITCHELL,  BRENDA  KAY  

02/20/2001 

MANSFIELD,  TX 

MLYNSKI,  CHARLES  ED- 

WARD JR  

02/20/2001 

WYTHEVILLE,  VA 

MOHS,  SHEILA  GARDNER 

02/20/2001 

VISALIA,  CA 

NDAWULA,  PAUL  

02/20/2001 

CERRITOS,  CA 

NELSON.  GENEVIEVE  SIGNE 

SWENSON  

02/20/2001 

JEROME,  ID 

NEWSON,  GERTRUDE  0  

02/20*^2001 

CHICAGO,  IL 

NEV\/TON,  SUSAN  E 

02/20/2001 

NEW  CASTLE,  PA 

NICHOLSON,  PENNY  KATE  ... 

02/20/2001 

SAN  ANSELMO,  CA 

O'SHEA,  FRANK  M  

02/20/2001 

ELLICOTT  CITY,  MD 

OBERDORFER.  JUDITH  M  

02/20/2001 

CORONA.  CA 

ODIE.  ELAINE  

02/20^2001 

JACKSON,  MS 

OLADINNI,  ALLEN  0  

02/20/2001 

LOUISVILLE,  KY 

OLIVER,  BONNIE  L  

02/20/2001 

RED  CREEK,  NY 

OMOROGBE,  FLORA  MAE  

02/20/2001 

BELLWOOD,  IL 

PADULA,  MICHAEL  JOHN  

02/20/2001 

MOSCOW,  ID 

PALMER  ASHLEY  D 

02/20/2001 

LEBANON,  NH 

PARRISH,  CHARLES  EZRA 

JR  

02/20/2001 

BRODNAX,  VA 

PASCHAL,  NORMA  J  

02/20/2001 

CLARKSDALE,  MS 

PAUL,  NANCY  E  

02/20^2001 

FLORA,  MS 

PETTWAY,  BARBARA 

BAGGbll   

02/20/2001 

MT  OLIVE,  MS 

PHELPS,  CAROL  B  

02/20/2001 

SHEAP  RANCH,  CA 

PHOENIX.  J/^NA  KAY 

02/20/2001 

CENTRALIA.  IL 

PLUMMER.  JUUA  C  

02/20/2001 
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Subject  city,  state 

Effective 
date 

ALTCXJNA.  PA 

POLLAK,  LYNNE 

02/20/2001 

NEW  MILFORD,  CT 

PRICE,  TIMOTHY  ABELL 

02/20/2001 

PALO  ALTO,  CA 

PRITCHETT,  JOSEPHINE  

02/20/2001 

CHICAGO,  IL 

RAGLAND,  ELIZABETH  JOAN 

02/20/2001 

COLLEGEVILLE.  PA 

REED,  VELVERN  ELANE 

02/20/2001 

WHITESBORO,  TX 

REVITZER,  MAX  MICHAEL  

02/20/2001 

DETROIT,  Ml 

RIGAUD,  RALPH  GILBERT  

Q2J2QI20Q^ 

CHICAGO,  IL 

ROBERTS,  WENDY  L 

02t2!Qr2OQ\ 

ANDOVER.  MA 

ROBINS,  EMMA  LEE  

02/20/2001 

CHICAGO.  IL 

ROBINSON,  JOSEPH  _.. 

02/20/2001 

WINTER  PARK,  FL 

ROUNG-DAHLGREN, 

KIRSTEN 

o^^2Ql20Q^ 

TIBURON,  CA 

RUTLAND,  WILLIAM  

02/20^)01 

BRANDON,  MS 

SANBORN,  MICHELE  R  

02/20/2001 

ANNAPOLIS,  MD 

SAUNDERS,  WESLEY 

QZI20l2O0^ 

JACKSONVILLE,  FL 

SCHLUETER,  JUUA  

02/20/2001 

QUINTON,  VA 

SELLERS,  DENNIS 

02/20/2001 

GAUTIER,  MS 

SIMMONS,  KATHERINE 

02/20/2001 

GRENADA,  MS 

SNEAD,  PAUL 

02/20^2001 

BALTIMORE,  MD 

STINSON.  MICHAEL  D 

02/20/2001 

UWRENCEVILLE,  GA 

STONE,  BERYL  N 

02/20^2001 

RONKONKOMA,  NY 

SUMMERIES,  BRENDA 

02/20/2001 

CHICAGO,  IL 

SWAIN  BRETT  F             ...      . 

02/20/2001 

ENTERPRISE,  MS 

TALLEY,  DEBORAH 

CARLENE  

02/20/2001 

MALVERN,  AR 

TAPPER,  FREDERIC  S  

02/20/2001 

WARREN,  NJ 

TAYLOR,  DAPHNE  VINSON  ... 

02/20««X)1 

PALMYRA,  VA 

TERRY-HARPER,  MEUNDA  S 

02/20/2001 

DELTA,  CO 

THOMAS-MCCAULEY,  TINA  M 

02/20/2001 

CLEVELAND  HGTS.  OH 

T1LLEY,  GEORGE  F  

02/20/2001 

PITTSBURGH,  PA 

TURNER,  TERRI  LEE  

02/20/2001 

TWIN  FALLS.  ID 

VASCONCELOS,  ANNA  LEE  .. 

02/20/2001 

E  PROVIDENCE,  Rl 

VAUGHAN,  JENNIFER  LEE  .... 

02/20/2001 

SAN  ANTONIO,  TX 

VAUGHAN,  NANCY  MARY 

LANCE  

02/20i«X)1 

LEW1ST0N,  ID 

VILLARTA,  ANTONIO  GUIDES 

JR 

02/20/2001 

PITTSFIELD,  Ml 

WATERMAN,  JOYCE  A  

02/20/2001 

WINDSOR  LOCKS.  CT 

WELSH,  PATRICIA 

02«y2001 

SutJject  city,  state 

Effective 
date 

MONTPELIER,  VT 

WHITTLE,  MICHAEL  R  

02/20/2001 

CORDELE,  GA 

WILEY,  LISA  ANN 

02/20/2001 

W  HOLLYWOOD,  CA 

WILKINSON,  JAMES  M  

02/20/2001 

PEABODY,  MA 

WILLIAMS,  LYNN  

02/20/2001 

WATERFORD,  CT 

WILSON,  BRENDA  

02/20/2001 

JACKSON,  MS 

WINTERS,  PATRICIA  ANN 

02/20/2001 

CHICAGO,  IL 

WIRTZ,  CHARLOTTE  ANN 

02/20/2001 

SAN  DIEGO,  CA 

WISHARD,  RONALD  JASON  .. 

02/20/2001 

HONEY  GROVE,  TX 

FEOERAUSTATE  EXCLUSION/ 
SUSPENSION 


ALLEN,  PROBYN  

02/20/2001 

WILLINGBORO,  NJ 

ELCHAGEA,  ISMAIL  

02/20/2001 

PATERSON,  NJ 

MATURA,  DENISE  

02/20/2001 

BRICK,  NJ 

PICO  MEDICAL  PRODUCT 

02/20/2001 

LOS  ANGELES,  CA 

POTEET,  CHERYL 

02/20/2001 

BRECKENRIDGE,  TX 

RUSH.  DAVID  ALLEN 

02/20/2001 

CAMDEN,  NJ 

SCALZI,  FRANCIS  P  JR  

02/20/2001 

MERIDEN,  CT 

OWNEIVCONTRI^LLED  BY  CONVICTED 
EXCLUDED 


AMERILOU  PHARMACY 

CORP 

E  GARDEN  CITY.  NY 

COUNTRY  DOCTOR'S  CLIN- 
IC, 11^  

GARRETTSVILLE,  OH 

NOVA  PHARMACY  

MIAMI.  FL 

ROBERT  P  LOUIS  FAM  DEN- 
TISTRY   _ 

BROOKLYN,  NY 


02/20/2001 

02/20/2001 
02/20/2001 

02/20/2001 


DEFAULT  ON  HEAL  LOAN 


CADE,  CRAIG  BRY/VN 

02/20/2001 

ROSEBUD,  SD 
COLBERT,  DENISE  Y 

02/20/2001 

FREDERIKSTED,  VI 
FEATHER,  MELODIE  K  

02/20/2001 

WOODBRIDGE.  VA 
FIALLO,  LUZ  G  

02/20/2001 

ORLANDO,  FL 
HANFY    ROr.HFUF  F   

02/20/2001 

ULYSSES,  KS 
HARIRIE,  JIM  A 

02/20/2001 

NORWALK,  CA 
HARPER,  RONALD  A  

02/20/2001 

LITTLE  ROCK,  AR 
HOLTHUS,  BRUCE  J 

02/20/2001 

LITTLETON,  CO 
IRRERA,  STEPHEN  A  

12/28/2000 

HARTFORD.  CT 
KAISER.  BART  A  

02/20/2001 

RENTON.  WA 
LEWIS.  BENNb  MA 

02/20/2001 

Sut)ject  city,  state 

Effective 
date 

W  PALM  BEACH,  FL 
LIPMAN,  FREDERICK  S 

02/20/2001 

MEMPHIS,  TN 
MABRY,  OFELIA  M  

02/20/2001 

NEWTON  CENTER,  MA 
MASON,  RICHARD  R  

02/20/2001 

CENTERBURG,  OH 
MCGREGOR-MYERS,  MYRNA 

V  

02/20/2001 

GRAND  TERRACE,  CA 
MIKOLINNAS,  THOMAS  A  

LEOMINSTER,  MA 
MULCAHY,  PATRICK  J  

02/20/2001 
02/20/2001 

BRUNSWICK.  OH 
OBREGON,  KATHRYN  E  

BISMARK,  ND 
PUMILIA,  CATHRYN  A  

02/20/2001 
02/20/2001 

ROCKFORD,  IL 
RAMIREZ,  LAURA  A 

02/20/2001 

BURLINGTON,  VT 
RANSOM.  SHERRY  M 

02/20/2001 

MT  VERNON,  NY 
REYNOSO,  ALFONSO  C 

02/20/2001 

SAN  YSIDRO,  CA 
RICHARDS,  CYNTHIA  JOYCE 

DAYTON.  OH 
ROSE.  MARK  D  

02/20/2001 
02/20/2001 

CHINCOTEAGUE  ISLND,  VA 
RUSSELL,  KAREN  MERKEL  ... 

LITTLETON,  CO 
SIKOE,  ROGER  ELLIOTT 

PEMBROKE  PINES,  FL 
TAPIA,  JU/VNITA  V 

02/20/2001 
02/20/2001 
02/20/2001 

CHICAGO,  IL 
TULL,  HEIDI  M  

02/20/2001 

ATLANTA,  GA 

WASHINGTON,  SHEILA  D  

SLIDELL,  LA 

02/20/2001 

Dated:  February  5,  2001. 
Calviii  Anderson,  |r.. 

Director,  Health  Care  Administrative 
Sanctions,  Office  of  Inspector  General. 
[FR  Doc.  01-3681  Filed  2-13-01;  8:45  am) 

BILLING  CODE  41S0-04-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  concerning 
opportunity  for  public  comment  on 
proposed  collections  of  information,  the 
Substance  Abuse  and  Mental  Health 
Services  Administration  will  publish 
periodic  summaries  of  proposed 
projects.  To  request  more  information 
on  the  proposed  projects  or  to  obtain  a 
copy  of  the  information  collection 
plans,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-7978, 
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Comments  are  invited  on:  (a)  Whether 
the  proposed  collections  of  information 
are  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 


respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Proposed  Project:  Community  Mental 
Health  Centers  (CMHC)  Construction 
Grantee  Checklist— (OMB  No.  0930- 
01 04 .Extension,  no  change) — Recipients 
of  Federal  CMHC  construction  funds  are 
obligated  to  use  the  constructed 
facilities  to  provide  mental  health 
services.  The  CMHS  Act  was  repealed  in 
1981  except  for  the  provision  requiring 
grantees  to  continue  using  the  facilities 


for  mental  health  purposes  for  a  20-year 
period.  In  order  for  SAMHSA's  Center 
for  Mental  Health  Services  to  monitor 
compliance  of  construction  grantees  the 
grantees  are  required  to  submit  an 
annual  report.  This  annual  Checklist 
enables  grantees  to  supply  necessary 
information  efficiently  and  with  a 
minimum  of  burden.  The  following 
table  summarizes  the  annual  burden  for 
this  program. 


Annual 
respondents 

Responses/ 
respondent 

Hours  per 
respor^se 

Annual  burden 

CMHS  Grantee  Constnjction  Checklist  [42  CFR  54.209(h),  42  CFR  54.213, 
42CFR  54.214] 

•24 

1 

.33 

8 

'Average  over  the  3-year  approval  period  as  grantees  with  service  obligations  continue  to  complete  ttieir  period  of  obligation. 


> '  Send  comments  to  Nancy  Pearce, 
SAMHSA  Reports  Clearance  Officer, 
Room  16-105.  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

Dated:  February  8.  2001. 
Richard  Kopanda, 

ExecuUve  Officer,  SAMHSA. 

(FR  Doc.  01-3690  Filed  2-13-01;  8:45  am] 

BILLING  CODE  4182-20-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Privacy  Act  of  1974,  As  Amended; 
Addition  of  a  New  System  of  Records 

agency:  Department  of  the  Interior. 
ACTION:  Proposed  addition  of  a  new 
system  of  records. 

summary:  The  Department  of  Interior  is 
issuing  public  notice  of  its  intent  to  add 
a  new  department-wide  Privacy  Act 
system  of  records  to  its  inventory  of 
records  systems  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C,  552a).  This  action 
is  necessary  to  meet  the  requirements  of 
the  Privacy  Act  to  publish  in  the  Federal 
Register  notice  of  the  existence  and 
character  of  records  systems  maintained 
by  the  agency  (5  U.S.  C.  552a(e)(4)).  The 
new  system  of  records  is  called  the 
"Interior  Child  Care  Subsidy  Program 
Records  System." 

EFFECTIVE  DATE:  5  U.S.C.  552a(e)(ll) 
requires  that  the  public  be  provided  a 
3D-day  period  in  which  to  comment  on 
the  intended  use  of  the  information  in 
the  system  of  records.  The  Office  of 
Management  and  Budget,  in  its  Circular 
A-130,  requires  an  additional  10-day 
period  (for  a  total  of  40  days)  in  which 
to  make  these  comments.  Any  persons 


interested  in  commenting  on  this 
proposed  system  of  records  may  do  so 
by  submitting  comments  in  writing  to 
the  Office  of  the  Secretary  Freedom  of 
Information  Act/Privacy  Act  Officer, 
U.S.  Department  of  the  Interior, 
National  Business  Center,  MS  1414  MIB, 
1849  C  Street  NW,  Washington,  DC 
20240,  or  by  e-mail  at  osfoia@nbc.gov. 
Comments  received  within  40  days  of 
publication  in  the  Federal  Register  will 
be  considered.  The  system  will  be 
effective  as  proposed  at  the  end  of  the 
comment  period  unless  comments  are 
received  which  would  require  a 
contrary  determination.  In  that  case  the 
Department  will  publish  any  changes  to 
the  routine  uses. 

FOR  FURTHER  INFORMATION  CONTACT:  Sue 
Ellen  Sloca,  Office  of  the  Secretary 
Freedom  of  Information  Act/Privacy  Act 
Officer,  by  phone  at  202-208-6045.  by 
fax  at  202-208-5048,  by  e-mail  at 
osfoia@nbc,gov,  or  by  mail  at  U.S. 
Department  of  the  Interior,  National 
Business  Center.  MS  1414  MIB.  1849  C 
Street  NW,  Washington.  DC  20240. 

SUPPLEMENTARY  INFORMATION:  The 
Interior  Child  Care  Subsidy  Program 
Records  system  will  contain  information 
from  Interior  employees  collected  for 
the  purpose  of  determining  their 
eligibility  for  the  child  care  subsidy 
program  and  the  amoimts  of  their 
subsidy.  The  system  will  contain 
information  about  the  employee,  the 
employee's  spouse,  the  child  or  children 
for  whom  the  employee  applies  for  a 
child  care  subsidy,  and  the  employee's 
child  care  provider(s).  The  information 
collected  will  include  the  employee's 
name,  spouse's  name,  employee's  title, 
grade,  and  salary,  the  employee's  home 
and  work  telephone  numbers,  the 
employee's  home  and  work  addresses, 
the  organization  in  which  the  employee 


works,  the  employee's  Social  Security 
Number,  the  spouse's  Social  Security 
Number,  the  employee's  tax  returns,  the 
spouse's  tax  returns,  the  name  and 
Social  Security  Number  of  the  child  on 
whose  behalf  the  parent  is  applying  for 
a  subsidy,  the  child's  date  of  birth,  the 
date  of  entry  into  the  Child  Care 
Subsidy  Program,  and  the  amount  of 
subsidy  received;  the  name,  address, 
telephone  number,  employer 
identification  number  (EIN),  license  and 
accreditation  status  of  the  child  care 
center  in  which  the  employee's 
child(ren)  is  (are)  enrolled,  and  the 
dates  of  attendance.  Collection  of  data 
will  be  by  child  care  subsidy 
application  forms  submitted  by 
employees.  A  copy  of  the  system  notice 
for  "Interior  Child  Care  Subsidy 
Program  Records,"  DOI-01,  follows: 

Dated:  February  9.  2001. 
Sue  Ellen  Sloca, 

Office  of  the  Secretary  Freedom  of 
Information  Act/Privacy  Act  Officer.  National 
Business  Center. 

INTERK>R/D0t-O1 

SYSTEM  NAME: 

Interior  Child  Care  Subsidy  Program 
Records. 

SECURTTY  Cl^SSmCATION: 

None. 

SYSTEM  LOCATKM: 

U.S.  Department  of  the  Interior,  Office 
of  the  Secretary,  Labor/Employee 
Relations  and  Systems  Group,  MS  5221 
MIB.  Washington,  D.C.  20240. 

CATEGORIES  OF  MOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

(1)  Present  and  former  employees  of 
the  Department  of  the  Interior  who 
voluntarily  apply  for  a  child  care 
subsidy,  their  spouses,  and  children 
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who  are  enrolled  in  government- 
subsidized  child  care. 

(2]  Child-care  providers  of  these 
employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  information  collected  will 
include  the  employee's  name,  spouse's 
name,  employee's  title,  grade,  and 
salary,  the  employee's  home  and  work 
telephone  numbers,  the  employee's 
home  and  work  addresses,  the 
organization  in  which  the  employee 
works,  the  employee's  Social  Security 
Number,  the  spouse's  Social  Sectuity 
Number,  the  employee's  tax  retxims,  the 
spouse's  tax  returns,  the  name  and 
Social  Security  Number  of  the  child  on 
whose  behalf  the  parent  is  applying  for 
a  subsidy,  the  child's  date  of  birth,  the 
date  of  entry  into  the  Child  Care 
Subsidy  Program,  and  the  amount  of 
subsidy  received;  the  name,  address, 
telephone  nvunber,  employer 
identification  number  (EIN),  license  and 
accreditation  status  of  the  child  care 
center  in  which  the  employee's 
child(ren)  is  (are)  emt)lled,  and  the 
dates  of  attendance. 

AUTHORTTV  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Pub.  L.  105-554,  section  633  and 
Executive  Order  9397. 

PURPOSE(S): 

The  primary  use  of  the  records 
maintained  in  this  system  is  to  establish 
and  verify  Department  of  the  Interior 
employees'  eligibility  for  child  care 
subsidies  in  order  to  provide  monetary 
assistance  to  them.  Other  uses  of  the 
records  in  the  system  include  verifying 
the  eligibility  of  child  care  centers  and 
verifying  compliance  with  regulations. 

ROUTINE  USES  OF  RECORDS  MAINTAINEO  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosures  outside  the  Department  of 
the  Interior  may  be  made  under  the 
routine  uses  listed  below  without  the 
consent  of  the  individual  if  the 
disclosure  is  compatible  with  the 
purposes  for  which  the  record  was 
collected. 

(1)  To  an  expert,  consultant,  or 
contractor  (including  employees  of  the 
contractor]  of  the  Department  that 
performs,  on  the  Department's  behalf, 
services  requiring  the  use  of  these 
records. 

(2)  To  child  care  providers,  ia  order 
to  verify  a  covered  child's  dates  of 
attendance  af  the  provider's  facility. 

(3)  The  Department  of  Justice,  or  to  a 
court,  adjudicative  or  other 
administrative  body,  or  to  a  party  in 
litigation  before  a  court  or  adjudicative 
or  administrative  body,  when: 


(a)  One  of  the  following  is  a  party  to 
the  proceeding  or  has  an  interest  in  the 
proceeding: 

(1)  The  Department  or  any  component 
of  the  Department; 

(2)  Any  Departmental  employee 
acting  in  his  or  her  official  capacity; 

(3)  Any  Departmental  employee 
acting  in  his  or  her  individual  capacity 
where  the  Department  or  the 
Department  of  Justice  has  agreed  to 
represent  the  employee,  or 

(4)  The  United  States,  when  the 
Department  determines  that  the 
Department  is  likely  to  be  affected  by 
the  proceeding;  and 

(b)  The  Department  deems  the 
disclosure  to  be: 

(1)  Relevemt  and  necessary  to  the 
proceedings;  and 

(2)  Compatible  with  the  purpose  for 
which  we  compiled  the  information. 

(4)  To  appropriate  Federal,  State,  local 
or  foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violation  of  or  for  enforcing  or 
implementing  a  statute,  rule,  regulation, 
order  or  license,  when  the  Department 
becomes  aware  of  a  violation  or 
potential  violation  of  a  statute,  rule, 
regidation,  order  or  license. 

(5)  To  a  congressional  office  in 
response  to  an  inquiry  an  individual  has 
made  to  the  congressional  office. 

(6)  To  the  Office  of  Personnel 
Management  or  the  General  Accounting 
Office  when  the  information  is  required 
for  evaluation  of  the  child  care  subsidy 
program. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENaES: 

Not  applicable. 

POLIOES  AND  PRACTKES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  both  in  ffle  folders, 
and  in  electronic  form,  in  computer 
systems. 

RETRtEVABNJTY: 

Records  are  retrieved  by  the  names 
and  Social  Security  Numbers  of 
employees  applying  for  child  care 
subsidies. 

SAFEGUARDS: 

Access  to  records  in  the  system  is 
limited  to  authorized  personnel  whose 
official  duties  require  such  access.  Paper 
records  are  maintained  in  locked  metal 
file  cabinets  and/or  in  secured  rooms. 
Electronic  records  are  password- 
protected  and  maintained  with 
safeguards  meeting  the  security 
requirements  of  43  CFR  2.51. 


RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
in  accordance  with  National  Archives 
and  Records  Administration  guidelines 
and  authorized  Office  of  the  Secretary 
records  schedules. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Team  Leader,  Labor/Employee 
Relations  and  Systems  Group,  Office  of 
the  Secretary,  U.S.  £)epartment  of  the 
Interior,  MS  5221  MIB,  Washington, 
D.C.  20240. 

NOTIFICATION  PROCEDURES: 
-    Inquiries  regarding  the  existence  of 
records  contained  in  the  system  should 
be  addressed  to  the  System  Manager. 
The  request  must  be  in  writing,  signed 
by  the  requester,  include  the  requester's 
full  name  and  Social  Security  Number, 
and  meet  the  content  requirements  of  43 
CFR  2.60. 

RECORD  ACCESS  PROCEDURES: 

A  request  for  access  to  records 
contained  in  the  system  should  be 
addressed  to  the  System  Manager.  The 
request  must  be  in  writing,  signed  by 
the  requester,  include  the  requester's 
full  name  and  Social  Security  Number, 
and  meet  the  content  requirements  of  43 
CFR  2.62. 

CONTESTING  RECORD  PROCEDURES: 

A  petition  for  amendment  of  records 
contained  in  the  system  should  be 
addressed  to  the  System  Manager.  The 
request  must  be  in  writing,  signed  by 
the  requester,  include  the  requester's 
full  name  and  Social  Security  Number, 
and  meet  the  content  requirements  of  42 
CFR  2.71. 

RECORD  SOURCE  CATEGORIES: 

Applications  for  child  care  subsidies 
and  supporting  records,  which  are 
voluntarily  submitted  by  Interior 
employees  applying  for  child  care 
subsidies. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

Privacy  Act  of  1974 — Narrative 
Statement  for  a  New  System  of  Records 
to  Implement  the  Interior  Department 
Childcare  Subsidy  Program 

The  purpose  of  the  new  system  of 
records  is  to  collect  information  from 
employees  of  the  Interior  Department  in 
order  to  determine  their  eligibility  for 
childcare  subsidy  in  the  form  of  tuition 
assistance,  to  determine  the  amount  of 
the  subsidy,  and  to  implement  the 
program  for  eligible  employees.  The 
new  system  of  records  also  collects 
information  from  employees'  child  care 
provider{s)  for  verification  purposes, 
such  as  ensuring  that  providers  are 
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licensed,  and  information  needed  to 
issue  payments  directly  to  child  care 
providers. 

Authority  for  the  Interior 
Department's  childcare  subsidy  program 
is  found  in  the  Consolidated 
Appropriations  Act  of  2001 ,  Public  Law 
106-544,  which  permits  Federal 
agencies  to  use  appropriated  funds 
available  for  salaries  to  assist  lower 
income  employees  with  their  child  care 
costs.  (See  Section  633  of  H.R.  5658, 
incorporated  by  reference  into  Public 
Law  106-544.)  The  authority  in  the 
Consolidated  Appropriations  Act  of 
2001  expires  at  the  end  of  fiscal  year 
2001.  If  legislation  is  enacted  extending 
the  authority,  the  Department  may 
choose  to  continue  to  operate  this 
program  if  appropriated  funds  are 
available.  The  notice  of  establishment  of 
this  system  of  records  is  intended  to 
cover  the  potential  extension  of  the 
program. 

It  is  estimated  that  one  percent  of 
Interior  Department  employees  might  be 
eligible  for  the  subsidy.  If  one  percent 
apply  for  the  subsidy,  the  total  number 
of  individual  records  will  not  exceed 
6000. 

The  Interior  Department  proposes  to 
enter  into  a  contract  with  a  non-federal 
organization  to  process  the  applications 
and  implement  the  program.  This 
contractor  will  receive  employees 
completed  applications  and  determine 
eligibility  and  tuition  assistance  amount 
based  on  a  formula  determined  by  the 
Interior  Department.  The  non-federal 
organization  is  currently  administering 
the  childcare  subsidy  programs  for  other 
federal  agencies,  and  as  a  result 
currently  handles  federal  employee 
personal  information  and  has 
established  procedures  to  minimize  the 
risk  of  unauthorized  access  to  the 
system  of  records.  The  contract  between 
the  Interior  Department  and  the  non- 
federal organization  will  require  the 
organization  to  adhere  to  federal 
standards  of  privacy. 

The  new  system  of  records  will 
collect  income  and  provider  data  on  an 
application  form  ("Child  Care  Provider 
Information  Form — OPM  Form  1644" 
[OMB  Clearance  Number  3206-0240]) 
submitted  by  employees.  The 
application  will  only  request  personal 
data  that  is  necessary  to  determine 
whether  an  employee  is  eligible  for  the 
subsidy  and  information  necessary  to 
administer  the  subsidy  for  eligible 
employees.  The  system  will  contain 
information  from  only  those  individuals 
who  choose  to  apply  for  the  subsidy. 
The  proposed  collection  of  records  will 
only  be  used  for  the  piupose  of 
determining  eligibility,  determining  the 


amoimt  of  the  subsidy,  and  for 
administration  of  the  subsidy  program. 

The  proposal  relates  to  State  and  local 
governments.  One  of  the  requirements 
of  the  subsidy  is  for  childcare  providers 
to  be  licensed  or  regulated  in  the  state 
or  location  in  which  they  operate. 
Childcare  providers  will  be  required  to 
submit  a  copy  of  their  latest  license  and/ 
or  statement  of  compliance  from  their 
state  and/or  local  authority. 

This  system  of  records  does  not  entail 
any  changes  to  computer  installations, 
communications  networks,  or  any  other 
general  changes  in  information 
collection,  handling,  storage  or 
dissemination. 

[FR  Doc.  01-3702  Filed  2-13-01;  8:45  am] 
BILLING  CODE  431 0-RJ-P 


DEPARTMENT  OF  THE  IffTERIOR 

Fish  and  Wildlife  Service 

Information  Collection  to  be  Submitted 
to  tt>e  Office  of  Management  and 
Budget  (OMB)  for  Approval  Under  the 
Paperwork  Reduction  Act 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

action:  Notice  of  Intent  To  Request 

Information  Collection  Authority. 

summary:  We,  the  U.S.  Fish  and 
Wildlife  Service,  will  be  submitting  to 
the  OMB  the  collection  of  information 
described  for  approval  imder  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995.  Copies  of  specific 
information  collection  requirements  and 
explanatory  material  may  be  obtained 
by  contacting  our  Information 
Collection  Clearance  Officer  at  the 
address  or  phone  number  listed  below. 
DATES:  You  must  submit  conunents  on 
or  before  April  16,  2001. 
ADDRESSES:  Your  comments  and 
suggestions  on  specific  requirements 
should  be  sent  to  our  Information 
Collection  Clearance  Officer,  U.S.  Fish 
and  Wildlife  Service,  MS  222,  ARLSQ, 
1849  C  Street,  NW.  Washington,  D.C. 
20240;  Telephone  703/358-1943. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  L.  Horwath,  Division  of  Fish  and 
Wildlife  Management  Assistance  and 
Habitat  Restoration,  Arlington,  Virginia, 
at  703/358-1718. 

SUPPLEMENTARY  INFORMATION:  We 
propose  to  submit  the  following 
information  collection  clearance 
requirements  to  the  OMB  for  review  and 
approval  under  the  Paperwork 
Reduction  Act  of  1995,  Pub.  L.  104-13. 
We  currently  have  OMB  approval 
#1018-0070,  which  expires  10/31/01. 


Your  conunents  are  invited  on:  (1) 
Whether  this  collection  of  information 
is  necessary  for  us  to  properly  perform 
our  functions,  including  whether  this 
information  will  have  practical  utility; 

(2)  the  accuracy  of  our  estimate  of 
burden,  including  the  validity  of  the 
methodology  and  assumptions  we  use; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  we  are 
proposing  to  collect;  and  (4)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology.  An  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  a  collection  of 
information  unless  the  agency  displays 
a  currently  valid  OMB  control  number. 

Section  101(a)(5)(A)  of  the  Marine 
Mammal  Protection  Act  of  1972 
authorizes  us,  acting  on  behalf  of  the 
Secretary  of  the  Interior,  to  allow  the 
incidental,  unintentional  take  of  small 
numbers  of  marine  mammals  during  a 
specified  activity  (other  than 
conmiercial  fishing)  in  a  specified 
geographic  region.  Prior  to  allowing 
these  takes,  however,  we  must  find  that 
the  total  of  such  taking  will  have  a 
negligible  impact  on  the  species  or 
stocks,  and  will  not  have  an  unmitigable 
adverse  impact  on  the  availability  of  the 
sj)ecies  or  stocks  for  subsistence  uses  by 
Alaska  Natives. 

The  information  that  we  propose  to 
collect  will  be  used  to  evaluate 
applications  for  specific  incidental  take 
regulations  from  the  oil  and  gas  industry 
to  determine  whether  such  regulations, 
and  subsequent  Letters  of  Authorization 
(LOA),  should  be  issued;  the 
information  is  needed  to  establish  the 
scope  of  specific  incidental  take 
regulations.  The  information  is  also 
required  to  evaluate  the  impacts  of  the 
activities  on  the  species  or  stocks  of  the 
marine  mammals  and  on  thefr 
availability  for  subsistence  uses  by 
Alaska  Natives.  It  will  ensure  that  all 
available  means  for  minimizing  the 
incidental  take  associated  with  a 
specific  activity  are  considered  by 
applicants. 

We  estimate  that  the  burden 
associated  with  the  request  will  be  a 
total  of  3.140  hours  for  the  full  3-year 
period  of  OMB  authorization.  Two 
hundred  hours  will  be  required  to 
complete  the  request  for  specific 
procedural  regulations.  For  each  LOA 
expected  to  be  requested  and  issued 
subsequent  to  issuance  of  specific 
procedural  regulations,  we  estimate  that 
20  hours  will  be  invested:  8  hours  will 
be  required  to  complete  each  request  for 
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a  LOA,  4  hours  will  be  required  for  on- 
site  monitoring  activities,  and  8  hours 
will  be  required  to  complete  each  final 
monitoring  report.  We  estimate  that 
seven  companies  will  be  requesting 
LOAs  and  submitting  monitoring 
reports  annually  for  each  of  seven  sites 
in  the  region  covered  by  the  specific 
regulations. 

Title:  Marine  Mammals:  Incidental 
Take  Ehuing  Specified  Activities. 

Bureau  form  number:  None. 

Frequency  of  collection:  Biannually. 

Description  of  respondents:  Oil  and 
gas  industry  companies. 

Number  of  respondents:  7  for  each  of 
7  active  sites  per  year  (49). 

Estimated  completion  time:  For  the 
one  time  request  to  promulgate  the 
procedural  rule,  a  200-hour  application 
burden  is  estimated.  Annually  for  three 
years,  8  hours  per  LOA,  4  hours  for  on- 
site  monitoring,  and  8  hours  per  final 
monitoring  reports  are  estimated  for 
each  requesting  company  fof  seven 
active  sites  (20  hours  x  7  companies  x 
7  sites  =  980  hours  x  3  years  =  2,940 
&plus;  200  =  3,140  hours  burden  for 
three  years). 

Burden  estimate:  3,140  hours. 

Dated:  February  9,  2001. 
Rebscca  A.  Mullin, 

Information  Collection  Officer,  U.S.  Fish  and 

Wildlife  Service. 

jFR  Doc.  01-3735  Filed  2-13-01;  8:45  am] 

BUJNG  CODE  4310-«5-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
PeiiiiK 

Endangered  Species 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  piu^uant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973.  as  amended  (16  U.S.C.  1531,  et 
seq.).  Written  data  or  comments  should 
be  submitted  to  the  Director,  U.S.  Fish 
and  Wildlife  Service,  Division  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  700,  Arlington, 
Virginia  22203  and  must  be  received  by 
the  Director  within  30  days  of  the  date 
of  this  publication. 

Applicant:  Joe  Milton  Thompson,  Bonsall, 
CA 

PRT-038549 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  {Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 


program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Applicant:  Diane  C.  Brumbelow,  Dallas,  TX 

PRT-038559 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  {Damaliscus  pygargus 
dorcas)  culled  bom  a  captive  herd 
maintained  imder  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Applicant:  Duke  University,  Dxirliam,  NC 

PRT-038508 

The  applicant  requests  a  permit  to 
export  and  re-import  non-living 
musetun  specimens  of  endangered  and 
threatened  species  of  plants  and  animals 
previously  accessioned  into  the 
permittee's  collection,  for  scientific 
research.  This  notification  covers 
activities  conducted  by  the  applicant  for 
a  five  year  period. 

Marine  Mammals 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  a  permit 
to  conduct  certain  activities  with  marine 
mammals.  The  application(s)  was 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.)  and 
the  regulations  governing  marine 
mammals  (50  CFR  18). 

Written  data,  comments  or  requests 
for  copies  of  these  complete 
applications  or  requests  for  a  public 
hearing  on  these  applications  should  be 
sent  to  the  U.S.  Fish  and  Wildlife 
Service,  Division  of  Management 
Authority,  4401  N.  Fairfax  Drive,  Room 
700,  Arlington,  Virginia  22203, 
telephone  703/358-2104  or  fax  703/ 
358-2281.  These  requests  must  be 
received  within  30  days  of  the  date  of 
publication  of  this  notice.  Anyone 
requesting  a  hearing  should  give 
specific  reasons  why  a  hearing  would  be 
appropriate.  The  holding  of  such  a 
hearing  is  at  the  discretion  of  the 
Director. 
FRT-038448 

Applicant:  Iskande  L.  V.  Larkin,  University 
of  Florida,  Gainesville,  FL 

Permit  Type:  scientific  research. 

Name  ana  Number  of  Animals: 
Florida  manatee  (Trichechus  manatus), 
5  females. 

Summary  of  Activity  to  be 
Authorized:  The  applicant  requests  a 
permit  to  study  the  reproductive 
physiology  and  indicators  of  stress  by 
taking  and  using  urine,  fecal,  blood,  and 
vaginal  smear  samples  from  4  captive 


females  and  fecal  samples  bom  1  wild 
female  to  measure  steroid  and  protein 
reproductive  hormone  concentrations 
and  glucocorticosteroids. 

Source  of  Marine  Mammals:  2  captive 
females  at  Miami  Seaquarium;  2  captive 
females  at  Living  Seas,  Epcot;  1  wild 
female  as  identified  and  tagged  by 
Sirenia  Project  personnel. 

Period  of  Activity:  1  year. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Division  of  Management  Authority  is 
forwarding  copies  of  the  above 
applications  to  the  Marine  Mammal 
Commission  and  the  Committee  of 
Scientific  Advisors  for  their  review. 

Applicant:  James  Grookett,  Rockledge,  PA 

PRT-037534 

The  applicant  requests  a  permit  to  import 
a  polar  bear  [Ursus  maritimus)  sport  hunted 
prior  to  May  31,  2000,  from  the  McCiintock 
Channel  polar  bear  population  in  Canada  for 
personal  use. 

The  U.S.  Fish  and  Wildlife  has  information 
collection  approval  from  OMB  through 
February  28,  2001.  OMB  Control  Number 
1018-0093.  Federal  Agencies  may  not 
conduct  or  sponsor  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information  unless  ft  displays  a  current  valid 
OMB  control  number. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and  Freedom 
of  Information  Act,  by  any  party  who  submits 
a  written  request  for  a  copy  of  such 
documents  to  the  following  office  within  30 
days  of  the  date  of  publication  of  this  notice: 
U.S.  Fish  and  Wildlife  Service,  Division  of 
Management  Authority,  4401  North  Fairfax 
Drive,  Room  700,  Arlington,  Virginia  22203. 
Phone:  (703/358-2104);  FAX:  (703/358- 
2281). 

Dated:  February  2,  2001. 

Anna  Bury, 

Branch  of  Permits,  Division  of  Management 
Authority. 

[FR  Doc.  01-3753  Filed  2-13-01;  8:45  am] 

mjJNO  COOe  4310-S5-P 


DEPARTMENT  OF  THE  INTERIOR 

Rsh  and  Wildlife  Service 

Notice  of  Availability  of  the  Final 
Comprehenshra  Conservation  Plans 
and  Rnding  of  No  Significant  Impact 
for  Edwin  B.  Forsyttie  and  Cape  May 
National  Wildlife  Refuges,  the  Jersey 
Coast  Refuges 

SUMMARY:  This  notice  advises  the  public 
that  the  U.S.  Fish  and  Wildlife  Service 
has  prepared  Final  Comprehensive 
Conservation  Plans,  an  associated 
Environmental  Assessment,  and  a 
Finding  of  No  Significant  Impact  for 
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both  Edwin  B.  Forsythe  and  Cape  May 
National  Wildlife  Refuges  in  New 
Jersey,  collectively  referred  to  as  the 
Jersey  Coast  Refuges.  These  documents 
were  prepared  in  compliance  with  the 
National  Wildlife  Refuge  System 
Improvement  Act  of  1997,  and  the 
National  Environmental  Policy  Act  of 
1969  and  its  implementing  regulations. 

The  Acting  Regional  Director, 
Northeast  Regional  Office,  in  making  his 
decision  considered  a  reasonable  range 
of  three  management  alternatives 
discussed  in  the  Environmental 
Assessment.  The  three  alternatives 
were: 

Alternative  A.  This  was  the  No  Action 
Alternative  requirement  by  the  Council 
of  Environmental  Quality's  regulations 
on  the  implementation  of  the  National 
Environmental  Policy  Act.  Under  this 
Alternative  there  would  be  no  change 
from  our  current  management  programs 
and  emphasis  at  both  Refuges.  Seasonal 
travel  and  parking  of  motor  vehicles 
would  continue  to  be  allowed  in  the 
Holgate  Unit  of  the  Brigantine 
Wilderness  Area,  on  lands  above  mean 
high  tide,  in  violation  of  the  Wilderness 
Act  of  1964.  The  beach  at  the  Two  Mile 
Beach  Unit  would  continue  to  be  closed 
to  access  by  the  public. 

Alternative  B.  This  was  the  Service's 
Proposed  Action.  This  Alternative 
would  initiate  new  wildlife  population 
and  habitat  management  programs; 
provide  new  wildlife-dependent 
recreation  opportimities;  increase  our 
land  protection  efforts;  and  provide  new 
office  and  visitor  facilities  at  both 
Refuges.  All  lands  above  mean  high  tide 
in  the  Holgate  Unit  of  the  Brigantine 
Wilderness  Area  would  be  closed  to 
motor  vehicles  by  the  public  year-roimd 
in  compliance  with  the  Wilderness  Act. 
We  would  initiate  efforts  to  establish  a 
seasonal  boat  concession  to  ferry  anglers 
and  other  Refuge  visitors  to  the  southern 
tip  of  the  Holgate  Peninsula.  The  beach 
at  the  Two  Mile  Beach  Unit  would  be 
open  to  seasonal  access  by  the  public. 

Alternative  C.  This  Alternative  would 
initiate  new  wildlife  population  and 
habitat  management  programs;  provide 
new  wildlife-dependent  recreation 
opportimities  Refuge-wide;  increase  our 
land  protection  efforts;  and  provide  new 
or  remodeled  office  and  visitor  facilities 
at  both  Refuges.  All  lands  above  mean 
high  tide  in  the  Holgate  Unit  of  the 
Brigantine  Wilderness  Area  would  be 
closed  to  motor  vehicle  access  by  the 
public  year-round  in  compliance  with 
the  Wilderness  Act.  We  would  also  seek 
to  further  restrict  motor  vehicle  access 
at  the  Holgate  Unit  by  obtaining  a 
license  boin  the  New  Jersey  Tidelands 
Council  to  close  State-owned  riparian 
lands  below  the  mean  high  line.  We 


would  initiate  efforts  to  establish  a 
seasonal  boat  concession  to  ferry  anglers 
and  other  Refuge  visitors  to  the  southern 
tip  of  the  Holgate  Peninsula.  The  beach 
at  the  Two  Mile  Beach  Unit  would  be 
open  year-roimd  to  access  by  the  public. 

Based  on  the  analysis  provided  in  the 
Environmental  Assessment  and  the 
comments  received  from  the  public,  the 
Acting  Regional  Director  selected 
Alternative  B  (the  Service's  Proposed 
Action)  to  be  enacted  on  the  Refuges. 

Alternative  B  was  selected  because  it 
best  achieves  Refuge  purposes,  vision 
and  goals;  helps  fulfill  the  mission  of 
the  National  Wildlife  Refuge  System; 
maintains  and,  where  appropriate, 
restores  the  ecological  integrity  of  both 
Refuges  and  the  Refuge  System; 
addresses  the  significant  issues  and 
mandates;  and  is  consistent  with  the 
principles  of  sound  fish  and  wildlife 
management. 

Based  on  his  evaluation,  the  Acting 
Regional  Director  determined  that  the 
implementation  of  Alternative  B  would 
not  have  a  significant  impact  on  the 
quality  of  the  human  environment  in 
accordance  with  Section  102(2)(c)  of  the 
National  Environmental  Policy  Act  and 
concluded  that  an  environmental 
impact  statement  is  not  required. 
However,  since  the  proposed  closing  of 
the  Holgate  Unit  of  the  Brigantine 
Wilderness  Area  to  motor  vehicle  use  by 
the  public  above  mean  high  tide  has 
been  highly  controversial,  he  decided  to 
provide  a  30-day  public  review  period 
for  this  period  for  this  Finding  of  No 
Significant  Impact  prior  to  signing  it. 
The  public  review  period  will  end  30 
days  after  this  Notice  is  published.  This 
public  review  period  is  in  compliance 
with  Coimcil  of  Environmental  Quality 
Regulation  1501.4(e)(2). 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  either  Refuge  Comprehensive 
Conservation  Plan,  or  the  Finding  of  No 
Significant  Impact,  may  be  obtained  by 
contacting:  Mr.  Stephen  Atzert,  Refuge 
Manager,  Ediwn  B.  Forsythe  National 
Wildlife  Refuge,  P.O.  Box  72,  Great 
Creek  Road,  Oceanville,  NJ  08231. 
SUPPLEMENTARY  INFORMATION:  The 
National  Wildlife  Refuge  System 
Improvement  Act  of  1997  and  Service 
policy  require  that  all  lands  within  the 
National  Wildlife  Refuge  System  be 
managed  in  accordance  with  an 
approved  refuge  Comprehensive 
Conservation  Plan.  The  Plan  guides 
management  decisions  and  identifies 
refuge  goals,  objectives,  and  strategies 
for  achieving  refuge  purposes.  The 
Service's  planning  process  considered 
many  elements,  including  habitat  and 
wildlife  management,  habitat  protection 
and  land  acquisition,  wildlife- 


dependent  recreational  uses,  and 
ciiltural  resources.  Public  input  into  the 
planning  process  also  assisted  in  the 
development  of  the  Refuge 
Comprehensive  Conservation  Plans, 
Environmental  Assessment,  and  Finding 
of  No  Significant  Impact.  The  Plans  will 
provide  other  agencies  and  the  public 
with  a  clear  understanding  of  the 
desired  conditions  for  the  Re  fuges  and 
how  the  Service  will  implemmt  its 
management  strategies. 

Dated:  January  25,  2001. 
G.  Adam  O'Hara, 

Acting  Regional  Director,  U.S.  Fish  and 
Wildlife  Service,  Had  ley,  Massachusetts. 
|FR  Doc.  01-3691  Filed  2-13-01;  8:45  am) 
BKUNG  CODE  431 0-5S-M 


DEPARTMENT  OF  THE  INTERIOR 
Hsh  and  Wildlife  Service 

Notice  of  Availability 

summary:  Pursuant  to  the  National 
Wildlife  Refuge  System  Improvement 
Act  of  1997,  the  U.S.  Fish  and  Wildlife 
Service  (Service)  has  published  a  Draft 
Comprehensive  Conservation  Plan  and 
Environmental  Assessment  for  Ohio 
River  Islands  National  Wildlife  Refuge. 
This  plan  describes  how  the  Service 
intends  to  manage  the  refuge  over  the 
next  15  years.  The  refuge  is  composed 
of  all  or  part  of  21  islands  covering  over 
3,200  acres  in  four  states  (West  Virginia, 
Pennsylvania,  Kentucky  and  Ohio). 
DATES:  A  public  meeting  will  be  held  in 
each  of  the  four  states,  with  dates,  times 
and  addresses  to  be  announced  later  in 
local  newspapers  and  on  the  regional 
website  {http://noTtheast.fws.gov).  The 
meetings  will  provide  an  opportunity 
for  all  interested  parties  to  present  oral 
or  written  testimony  on  the  draft 
document.  The  public  meetings  will  be 
held  in  late  February  and  early  March. 

All  other  comments  should  be  sent  by 
either  traditional  or  electronic  mail,  no 
later  than  45  days  from  date  of  this 
publication,  to:  Thomas  Bonetti, 
Planning  Team  Leader,  Northeast 
Regional  Office,  300  Westgate  Center 
Drive,  Hadley,  MA  01035-9589;  or 
FW5RW__CCP@fws.gov. 

ADDRESSES:  Additional  information  or 
copies  of  the  Draft  CCP/EA  may  be 
obtained  by  contacting  Thomas  Bonetti 
at  the  above  address,  or  by  contacting 
Ohio  River  Islands  National  Wildlife 
Refuge,  3004  7th  Street,  Parkersburg, 
WV  26102-1811,  telephone  304/422- 
0752. 

SUPPLEMENTARY  INFORMATION:  The  draft 
Comprehensive  Conservation  Plan  and 
Environmental  Assessment  fully 
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describes,  evaluates,  and  compares  four 
alternatives  for  managing  the  natural 
resources  and  public  use  opportunities 
for  the  Ohio  River  Islands  National 
Wildlife  Refuge.  One  of  the  alternatives 
represents  the  Service's  Proposed 
Action.  The  four  alternatives  are: 


Alternative  A.  This  alternative  is  the 
No  Action  alternative  as  required  by 
National  Environmental  Policy  Act 
regulations.  Selection  of  this  alternative 
would  maintain  the  status  quo;  there 
would  be  no  significant  changes  to 
current  management  practices.  This 
alternative  serves  as  the  baseline  from 
which  to  compare  the  other  three 
alternatives. 

Alternative  B.  This  alternative 
represents  the  Service's  Proposed 
Action;  that  is.  the  alternative  ciurently 
recommended  for  approval.  Selection  of 
this  alternative  woiild  include 
expansion  of  the  Refuge  by  acquiring 
remaining  islands  and  emb^yments, 
which  total  to  over  8,000  acres. 
Alternative  B  would  emphasize 
restoration  and  reforestation  of  native 
bottomland  floodplain  forest  to  the  Ohio 
River.  Opportunities  for  all  six  priority 
public  uses  would  improve,  including 
an  increased  importance  on 
environmental  education  and  outreach 
programs. 

Alternative  C.  This  alternative  would 
increase  Refuge  habitat  diversity  with 
increased  management  of  early 
successional  habitat.  This  habitat  would 
also  be  more  favorable  for  many  game 
species  and  associated  expanded 
consimiptive  recreational  uses.  Fishing, 
hunting  and  trapping  allowable  by  state 
laws  regulations  would  be  offered  and 
promoted.  Selection  of  this  alternative 
would  also  increase  acquisition  to  over 
8,000. 

Alternative  D.  This  alternative  would 
manage  Refuge  lands  to  provide  and 
maximize  undisturbed  resting,  feeding, 
and  breeding  areas  for  wildlife, 
especially  migratory  birds.  All  visitation 
would  be  tightly  regulated  and  confined 
to  certain  designated  areas.  Hunting  and 
fishing  would  be  eliminated  from  all 
Refuge  lands  under  this  Alternative. 
Boating  and  shore  use  would  also  be 
prohibited  on  Refuge  lands.  Selection  of 
this  alternative  would  also  increase 
acquisition  to  over  8,000  acres. 

Dated:  February  2. 2001. 
G.  Adun  OUara, 

Acting  Regional  Director.  U.S.  Fish  and 
Wildhfe  Service.  Hadley,  Massachusetts. 
[FR  Doa  01-3692  Filed  2-13-01;  8:45  am] 

■UJNO  COOe  4310-SS-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  WUdllfe  Sarvlca 

Lattars  of  Authortzation  To  Taka 
Marina  Mammals 

agency:  U.S.  Fish  and  Wildlife 

Services,  Interior. 

ACTION:  Notice  of  issuance  of  a  letter  of 

authorization  to  take  marine  mammals 

incidental  to  oil  and  gas  industry 

activities. 

SUMMARY:  In  accordance  with  section 
101(a)(5)(A)  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended,  and 
the  U.S.  Fish  and  Wildlife  Service 
implementing  regiilations  [50  CFR 
18.27(f)(3)],  notice  is  hereby  given  that 
a  Letter  of  Authorization  to  t^e  polar 
bears  incidental  to  oil  and  gas  industry 
exploration  activities  has  been  issued  to 
the  following  company: 

Company:  BP  Exploration  (Alaska) 
Inc. 

Activity:  Production. 

Location:  Northstar. 

Date  Issued:  January  9,  2001. 
CONTACT:  Mr.  John  W.  Bridges  at  the 
U.S.  Fish  and  Wildlife  Service,  Marine 
Mammals  Management  Office,  1011  East 
Tudor  Road.  Anchorage.  Alaska  99503, 
(800) 362-5148  or  (907) 78&-3810. 
SUPPI^MENTARY  INFORMATION:  The 
Letters  of  Authorization  are  issued  in 
accordance  with  U.S.  Fish  and  Wildlife 
Service  Federal  Rules  and  Regulations 
"Marine  Mammals;  Incidental  Take 
During  Specified  Activities  (65  FR 
16828;  March  30,  2000)." 

Dated:  January  29,  2001. 
David  B.  Allen, 
Regional  Director. 
|FR  Doc.  01-3736  Filed  2-13-01;  8:45  am) 

MLLMQ  CODE  431 0-SS-M 


DEPARTMENT  OF  THE  INTERIOR 

Buraau  Of  Land  Managamant 
[NV-020-1430-EU] 

Tannlnation  of  Daaart  Land  Entry 
Classification  and  Sagregation; 
Navada 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  action  terminates  the 
desert-land  classification  N-58996, 
dated  April  8, 1982,  and  also  terminates 
the  segregation  for  desert-land  entries 
N-24429,  N-24431,  and  N-24432,  dated 
December  18. 1996.  The  land  will  be 
openedto  the  operation  of  the  public 
land  laws,  including  location  and  entry 
under  the  mining  laws. 


EFFECTIVE  DATE:  March  16,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mary  L.  Figarelle,  Winnemucca  Field 
Office,  5100  E.  Winnemucca  Boulevard, 
Winnemucca,  Nevada  89445,  775-623- 
1500. 

SUPPLEMENTARY  INFORMATION:  The 
desert-land  classification  for  N-58996 
was  made  on  April  8, 1982.  pursuant  to 
Section  7  of  the  Taylor  Grazing  Act  (43 
U.S.C.,  etc.  seq.).  When  entry  to  the  land 
was  allowed  on  December  18, 1996  for 
desert-land  entries  N-24429,  N-24431, 
and  N-24432,  the  lands  became 
segregated  from  all  other  forms  of 
appropriation  luider  the  public  land 
laws,  including  location  and  entry 
under  the  mining  laws.  All  three  desert- 
land  entrymen  withdrew  their 
applications  after  failing  to  provide  final 
proof  by  the  deadline  of  December  28, 
2000. 

Pursuant  to  Section  7  of  the  Taylor 
Grazing  Act  (43  U.S.C.,  et.  seq.),  the 
desert  land  classification  N-58996  made 
on  April  8, 1982,  and  the  desert-land 
entries  allowed  on  December  18, 1996, 
are  hereby  terminated  for  the  following 
described  lands: 

Mount  Diablo  Meridian,  Nevada 

T.  41  N.,  R.  28  E., 
Sec.  2:  SW'/iSWV*; 
Sec.  3:  SVzSVr, 
Sec.  4:  SE'ASE'A; 
Sec.  9:  NEV4NEV4:  S'-^£NEV4,  SEV4NWV4. 

NEV4SWV4,  NVZSEV4; 
Sec.  10:  NVz,  NWV4SWV4; 
Sec.  11:  W»/iNWV4. 

The  area  described  contains  960  acres 
in  Humboldt  Coimty. 

1.  At  9  a.m.  on  March  16,  2001,  the 
land  described  above  will  be  opened  to 
the  operation  of  the  public  land  laws 
generally,  subject  to  valid  existing 
rights,  the  provision  of  existing 
withdrawals,  other  segregation  of 
record,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  9  a.m.  on  March 
16,  2001,  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  order  of  filing. 

2.  At  9  a.m.  on  Ntarch  16,  2001,  the 
land  described  above  will  be  opened  to 
location  and  entry  under  the  United 
States  mining  laws,  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals,  other  segregation  of 
record,  and  the  requirements  of 
applicable  law.  Appropriation  of  any  of 
the  land  described  in  this  order  under 
the  general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30.U.S.C.  38  (1988),  shall  best  not 
rights  against  the  United  States.  Acts 
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required  to  establish  a  location  and  to 
initiate  a  right  of  possession  are 
governed  by  State  law  where  not  in 
conflict  with  Federal  law.  The  Bureau  of 
Land  Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 

(>rovided  for  such  determinations  in 
ocal  courts. 

Dated:  January  30,  2001. 
Michael  R.  Holbert, 
Associate  Field  Manager. 
[FR  Doc.  01-3747  Filed  2-13-01;  8:45  am] 
MLLMG  CODE  4310-HC-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Managamant 
[NV-osa-^i -1 61 0-DG] 

Notice  of  Availability 

February  7,  2001. 

AGENCY:  Department  of  the  Interior, 
Biu-eau  of  Land  Management. 
ACTION:  Notice  of  Availability. 

SUMMARY:  Pursuant  to  Public  Law  103- 
621  (11/2/94)  which  expanded  the 
boundaries  of  RRCNCA  as  designated  in 
the  Red  Rock  Canyon  National 
Conservation  Establishment  Act  (Public 
Law  101-621 11/16/90)  and  amends 
portions  of  the  Act,  the  Las  Vegas  Field 
OfBce,  BLM,  has  completed  the 
Proposed  General  Management  Plan/ 
Final  Environmental  Impact  Statement 
(GMP/FEIS)  for  Red  Rock  Canyon 
National  Conservation  Area. 

The  Proposed  Plan  and  FEIS  is 
available  to  the  public  for  a  30  day 
protest  period.  Originally  the  protest 
period  was  to  begin  on  January  29,  2001 
and  continue  through  February  28, 
2001.  Due  to  delays  in  printing  of  the 
document,  the  new  protest  period  will 
begin  on  March  1,  2001  and  continue 
through  March  30.  2001.  The  Proposed 
Plan  may  be  protested  by  any  person 
who  participated  in  the  planning 
process  and  who  has  an  interest  which 
is  or  may  be  adversely  affected  by  the 
approval  of  the  Proposed  Plan.  A  protest 
may  raise  only  those  issues  which  were 
submitted  for  the  record  during  the 
planning  process  (see  43  Code  of 
Federal  Regulations  1610.5-2). 

All  protest  must  be  written  and  must 
be  postmarked  on  or  before  March  30, 
2001  and  shall  contain  the  following 
information: 

The  name,  mailing  address,  telephone 
number  and  interest  of  the  person  filing 
the  protest. 

A  statement  of  the  issue  or  issues 
being  protested. 

A  statement  of  the  part  or  parts  of  the 
dociunent  being  protested. 


A  copy  of  all  documents  addressing 
the  issue  or  issues  previously  submitted 
during  the  planning  process  by  the 
protesting  party,  or  an  indication  of  the 
date  the  issue  or  issues  were  discussed 
for  the  record. 

A  concise  statement  explaining  - 
precisely  why  the  Bureau  of  Land 
Management,  Nevada  State  Director's 
decision  is  wrong. 

Upon  resolution  of  any  protests,  an 
Approved  Plan  and  record  of  Decision 
will  be  issued.  The  approved  Plan/ 
Record  of  Decision  will  be  mailed  to  all 
individuals  who  participated  in  this 
planning  process  and  all  other 
interested  publics  upon  their  request. 
ADDRESSES:  Protests  must  be  filed  with: 
Director,  Biu^au  of  Land  Management. 
Attn.  Ms  Brenda  Williams.  Protest 
Coordinator.  1849  C  Street  NW, 
Washington.  DC.  20240. 

Copies  of  the  Proposed  Plan  may  be 
obtained  from  the  Las  Vegas  Field 
Office.  W.  Vegas  Drive,  Las  Vegas,  NV 
89108. 

Public  reading  copies  are  available  for 
review  at  the  Clark  Coimty  public 
libraries,  all  government  repository 
libraries  and  the  following  BLM 
locations: 
Office  of  External  Affairs,  Main  Interior 

Building,  Room  5000, 1849  C  Street. 

NW,  Washington,  DC: 
Public  Room,  Nevada  State  Office,  1340 

Financial  Blvd.,  Reno.  NV; 
and  the  Las  Vegas  Field  Office  at  the 

above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gene  Amesen.  GMP  Team  Leader,  at 
BLM's  Las  Vegas  Field  Office  listed 
above  or  telephone  (702)  647-5068. 

Dated:  February  7.  2001 
Mark  T.  Morse, 

Las  Vegas  Field  Office  Manager. 
(FR  Doc.  01-3746  Filed  2-13-01;  8:45  am] 

BILLING  CODE  4310-HC-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  L^nd  Management 

(WY-920-1430-EU,  WYW148816J 

intent  to  PrefMire  an  Environmental 
ImfMCt  Statement  and  Notice  of 
Scoping  on  Proposed  Exchange,  WY 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement  and 
Notice  of  Scoping  on  a  proposal  from 
The  Pittsburg  and  Midway  Coal  Mining 
Co.  to  exchange  privately  owned  lands 
and  minerals  in  WY  for  Federal  coal  in 
the  decertified  Powder  River  Federal 
Coal  Production  Region. 


SUMMARY:  BLM  received  a  proposal  to 
exchange  Federal  coal  in  the  WY 
Powder  River  Basin  (PRB)  for  properties 
owned  by  Pittsburg  &  Midway  Coal 
Mining  Co.  (PScM)  on  February  4,  1999. 
P&M  is  a  wholly  owned  subsidiary  of 
Chevron  Corporation.  The  Federal  coal 
P&M  proposes  to  acquire  is  located  in 
northern  Sheridan  County,  WY.  The 
lands  and  minerals  P&M  proposes  to 
offer  in  exchange  for  the  coal  are  located 
in  Carbon,  Lincoln,  and  Sheridan 
coimties,  WY.  A  portion  of  the  lands 
being  offered  in  Lincoln  County  are 
located  within  the  Bridger-Teton . 
National  Forest  (BTNF),  and  would  be 
administered  by  the  U.  S.  Forest  Service 
(FS)  if  an  exchange  is  completed.  The 
exchange  would  be  processed  under  the 
provisions  of  43  CFR  2200.  The  Powder 
River  Regional  Coal  Team  (RCT) 
reviewed  this  exchange  proposal  at  a 
public  meeting  held  on  October  27, 
1999.  in  Gillette.  WY.  BLM  has 
determined  that  the  requirements  of 
NEPA  would  be  best  served  by 
preparing  an  environmental  impact 
statement  (EIS)  for  this  exchange 
proposal. 

DATES:  As  part  of  the  public  scoping 

process,  public  scoping  meetings  are 

scheduled  at  the  following  times  and 

places: 

7  p.m.,  March  5,  2001,  LaBarge  Town 

Hall,  LaBarge,  WY 
7  p.m.,  March  6,  2001,  BLM  Rawlins 

Field  Office,  1300  N.  Third  Street, 

Rawlins,  WY 
7  p.m.,  March  7,  2001,  Sheridan  Holiday 

Inn,  1809  Sugarland  Drive,  Sheridan, 

WY 

If  you  have  concerns  or  issues  that 
you  believe  the  BLM  should  address  in 
processing  this  exchange  proposal,  you 
can  express  them  verbally  at  the  scoping 
meetings;  or  you  can  mail,  e-mail  or  iax 
written  comments  to  BLM  at  the  address 
given  below  by  March  30,  2001. 
ADDRESSES:  Please  address  questions, 
comments  or  concerns  to  the  BLM 
Casper  Field  Office,  attn:  Nancy 
Doelger,  2987  Prospector  Drive,  Casper, 
WY  82604,  fax:  307-261-7587,  or  e-mail 
comments  to  the  attention  of  Nancy 
Doelger  at  casper_wymail@blm.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Doelger  or  Mike  Karbs  at  the 
above  address,  or  phone:  307-261-7600, 
or  Jim  Paugh  at  the  BLM  Wyoming  State 
Office  (921),  P.O.  Box  1828,  Cheyenne, 
Wyoming  82003-1828.  307-775-6306. 
SUPPLEMENTARY  INFORMATION:  On 
February  4, 1999,  BLM  received  a 
proposal  from  P&M  to  exchange 
properties  P&M  owns  in  WY,  including 
all  minerals  owned  by  P&M  under  these 
properties,  for  Federal  coal  in  Sheridan 
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County,  WY.  P&M  is  offering  to 
exchange  the  following  lands: 

Lincoln  County,  Wyoming: 

T.  26  N.,  R.  115  W.,  6th  PM,  Wyoming  tracts 

49,  57,  and  71; 
T.  26  N..  R.  116  W.,  6th  PM.  Wyoming  tracts 

39,  41,  and  42; 
T.  26  N.,  R.  117  W.,  6th  PM,  Wyoming  tracts 

37  through  43; 
T.  27  N.,  R.  117  W.,  6th  PM,  Wyoming  tracts 

37  through  42. 

Carbon  County,  Wyoming: 

T.  16  N.,  R.  90  W.,  6th  PM,  Wyoming  tract 

46; 
section  6,  lots  20,  23,  24,  27,  NEV4SWV4; 
section  17,  lot  17,  SW'ASWV*; 
section  18,  NE'/iSEV*;. 
T.  16  N.,  R.  91  W.,  6th  PM,  Wyoming 
section  12,  NEV4NEV4,  SW'/iNEV*, 

SWV4SWV4,  EVzSW'A,  W'/jSE'/.: 
section  13,  WV2NWV4,  SEV4NWV4, 

NWV4SWV4; 
section  14,  SE'ANE'A,  NEV4SEV4,  SV2SEV4; 
section  22,  SEV4SEV4,  SEV4SEV4SWV4SEV4; 
section  23,  W'/zNE'/i,  S'-^NW'A,  NV2SWV4, 

SWV4SWV4. 

Sheridan  County,  Wyoming: 

T.  57  N.,  R.  84  W..  6th  PM,  Wyoming 

section  1,  S»,^jNEV4.  SEV4NWV4,  N»/iSWV4, 
SWV4SWV4; 

section  2,  lots  2,  3,  S'/«iNV2,  SV2; 

section  3,  lots  3.  4.  S>/jNV2,  NV2S>/<2, 
SEV4SEV4; 

section  4,  lots  1  through  4.  SV2NEV4, 
SEV4NWV4,  N'ASE'A. 
Total  Offered  Lands:  Approximately  6068 
acres. 

P&M  would  offer  the  above  lands  to  BLM 
in  exchange  for  all  or  a  portion  of  the  Federal 
coal  underlying  the  following  lands  in 
Sheridan  County: 
T.  58  N.,  R.  84  W.,  6th  PM.  Wyoming 

section  15,  lot  1; 

section  20,  SE'A; 

section  21,  E'/^iNEV4,  S'/i; 

section  22,  NWV4,  W'/iSW'/t; 

section  23,  lots  3.4: 
■     section  27.  W'/zNW'A.W'/jSW'/i; 

section  28,  all; 

section  29.  NEV4.  NEV4SEV4; 

section  33.  NV2NEV4; 
•  section  34,  SWV4NEV4,  NWV4NWV4. 

Total  Selected  Lands:  Approximately  2045 
acres. 

The  value  of  the  coal  to  be  exchanged  will 
be  equal  to  the  value  of  the  offered  private 
lands.  The  amount  of  coal  to  be  included  in 
the  exchange  will  be  dependent  on  the  fair 
market  value  of  the  coal  as  determined  by 
BLM.  The  surface  of  the  above  Federal  coal 
lands  being  considered  for  exchange  is 
privately  owned. 

The  EIS  will  consider  the  impacts  of  BLM 
and  FS  acquisition  of  the  lands  being  offered 
for  exchange  as  well  as  the  impacts  of  mining 
the  coal  which  P&M  proposes  to  acquire  in 
Sheridan  County.  There  is  not  currently  a 
mine  in  this  area. 

The  lands  P&M  is  offering  for  exchange  in 
Lincoln  County,  WY,  include  lands  within 
the  BTNF  which  represent  most  of  the 
remaining  parcels  of  private  land  within  the 
Kemmerer  Ranger  District.  Acquisition  of 
these  lands  is  a  high  priority  for  the  Forest 


Service.  The  FS  will  be  a  cooperating  agency 
on  the  EIS. 

The  Office  of  Surface  Mining  Reclamation 
and  Enforcement  (OSM)  will  be  a  cooperating 
agency  in  the  preparation  of  the  EIS.  The 
Surface  Mining  Control  and  Reclamation  Act 
(SMCRA)  gives  OSM  primary  responsibility 
to  administer  programs  that  regulate  surface 
coal  mining  operations  and  the  surface 
effects  of  underground  coal  mining 
operations.  Pursuant  to  Section  503  of 
SMCRA,  the  Secretary  of  the  Interior 
approved  a  permanent  program  in  1980, 
which  authorized  the  Wyoming  Department 
of  Environmental  Quality  (DEQJ  to  regulate 
surface  coal  mining  operations  and  surface 
effects  of  underground  mining  on  non-federal 
lands  within  the  state  of  WY.  If  an  exchange 
is  completed,  P&M  would  be  required  to 
prepare  and  obtain  DEQ  approval  of  a  p>ermit 
to  conduct  coal  mining  operations  before  any 
mining  could  occur. 

The  major  issues  related  to  mining  coal 
that  have  been  identified  by  BLM  in 
evaluating  recent  applications  to  lease  and 
mine  Federal  coal  in  other  areas  of  the 
Wyoming  PRB  are  related  to  potential  site- 
specific  and  cumulative  impacts  to  air 
quality,  groimdwater,  and  wildlife.  If  you 
have  specific  concerns  about  these  issues,  or 
have  other  concerns  or  issues  that  BLM 
should  consider  in  processing  this  proposed 
exchange,  please  address  them  in  writing  to 
the  above  individuals  or  state  them  verbally 
at  the  public  scoping  meetings  scheduled  at 
the  times  and  locations  shown  above.  BLM 
will  accept  wriMen  comments  at  the  address 
shown  above  through  March  30,  2001. 

Comments,  including  names  and  street 
addresses  of  respondents,  will  be  available 
for  public  review  at  the  address  listed  above 
during  regular  business  hours  (7:45  a.m. -4:30 
p.m.).  Monday  through  Friday,  except 
holidays.  Individual  respondents  may 
request  confidentiality.  If  you  wish  to 
withhold  your  name  or  street  address  from 
public  review  or  from  disclosure  under  the 
Freedom  of  Information  Act,  you  must  state 
this  prominently  at  the  beginning  of  your 
written  comment.  Such  requests  will  be 
honored  to  the  extent  allowed  by  law.  All 
.submissions  from  organizations  or 
businesses,  and  from  individuals  identifying 
themselves  as  representatives  or  officials  of 
organizations  or  businesses,  will  be  made 
available  for  public  inspection  in  their 
entirety. 

Dated:  February  1,  2001. 
Jim  Faugh, 

Realty  Officer.  Lands  and  Af  Jnera/s. 
[FR  Doc.  01-3748  Filed  2-13-01;  8:45  am) 
BUUNG  CODE  4310-22-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 


February  3,  2001.  Pursuant  to  section 
60.13  of  36  CFR  part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register, 
National  Park  Service,  1849  C  St.  NW, 
NC400,  Washington,  DC  20240.  Written 
comments  should  be  submitted  by 
March  1,  2001. 
Arkansas 
Boone  County: 
Bear  Creek  Motel,  (Arkansas  Highway 
History  and  Architecture  MPS)  US 
65,  Bear  Creek  Springs,  01000175 
Pulaski  County: 
Capitol  View  Neighborhood  Historic 
District,  Roughly  bounded  by 
Riverview  Dr.,  S.  Schiller  St..  W. 
7th  St.  and  Woodrow  St.,  Little 
Rock,  01000176 
Florida 

Hillsborough  Coimty: 
Turkey  Creek  High  School,  Historic, 
5005  Turkey  Creek  Rd.,  S,  Plant 
City,  01000177 
Illinois 

Fayette  Coimty: 
Dycus,  Floyd  and  Glenora,  House,  305 
S.  Second  St.,  Brownstown, 
01000179 
Lake  Coimty: 
Ree,  Mrs.  Kersey  Coates,  House,  1315 
N.  Lake  Rd.,  Lake  Forest,  01000178 
Kansas 

Barton  County: 
Abel  House,  (Lustron  Houses  of 
Kansas  MPS)  2601  Passeo,  Great 
Bend, 01000180 
Nagel  House,  (Lustron  Houses  of 
Kansas  MPS)  1411  Wilson  St.,  Great 
Bend. 01000181 
Clark  County: 
Stein  House,  (Lustron  Houses  of 
Kansas  MPS)  420  Cedar  St., 
Ashland,  01000182 
Ellis  County: 
Drees  House,  (Lustron  Houses  of 
Kansas  MPS)  00  E.  19th  St.,  Hays, 
01000183 
Gallagher  House,  (Lustron  Houses  of 
Kansas  MPS)  310  E.  20th  St.,  Hays, 
01000184 
Ellsworth  County: 
Weinhold  House,  (Lustron  Houses  of 
Kansas  MPS)  Address  Restricted, 
Wilson,  01000185 
Harvey  County: 
Coleman  House,  (Lustron  Houses  of 
Kansas  MPS)  408  Mead  St., 
Newrton,  01000186 
Jackson  County: 
McFadden  House,  (Lustron  Houses  of 
Kansas  MPS)  315  W.  5th  St., 
Holton,  01000187 
Pawnee  County: 
Ooten  House,  (Lustron  Houses  of 
Kansas  MPS)  507  W  15th  St, 
Lamed,  01000188 
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Patterson  House,  (Lustron  Houses  of 
Kansas  MPS)  841  W  8th  St..  Larned. 
01000189 
Russell  County: 
Mann  House.  (Lustron  Houses  of 
Kansas  MPS)  614  Oakdale,  Russell, 
01000190 
Woelk  House,  (Lustron  Houses  of 
Kansas  MPS)  615  Sunset,  Russell. 
01000191 
Smith  County: 
Grimes  House.  (Lustron  Houses  of 
Kansas  MPS)  214  Park  St.,  Smith 
Center.  01000192 
Martyn  House,  (Lustron  Houses  of 
Kansas  MPS)  216  Park  St..  Smith 
Center,  01000195 
Trego  County: 
Stradal  House,  (Lustron  Houses  of 
Kansas  MPS)  409  N  13th  St.,  Wa 
Keeney,  01000193 
Massachusetts 
Barnstable  County: 
Old  Town  Center  Historic  District, 
Roughly  along  Locust  Public  Rd. 
and  Salt  Pond  Rd.,  Eastham, 
01000196 
Essex  County: 
Rowley  Village  Forge  Site.  Address 
Restricted.  Boxford.  01000201 
Missouri 
Greene  County: 
Commercial  Street  Historic  District, 
Roughly  Commercial  St. ,  from 
Lyons  to  Washington,  Springfield, 
01000202 
Montana 
Glacier  County: 
Lee  Creek  Snowshoe  Cabin.  (Glacier 
National  Park  MPS)  NE  comer  of 
Glacier  National  Park.  Glacier 
National  Park,  010001203 

Carol  0.  Shuli, 

Keeper  of  the  National  Register  Of  Historic 
Places. 

New  Hampshire 
Hillsborough  County: 
HoUis  Village  Historic  District, 

Roughly  parts  of  Ash  St..  Broad  St.. 

Cleasby  Ln..  Depot  Rd..  Main  St.. 

Monument  Sq.  and  Silver  Lake  Rd., 

HoUis,  01000204 
Strafford  County: 
Jenness  Farm,  626  Pickering  Rd., 

Rochester,  01000206 
Sullivan  County: 
Blow-Me-Down  Grange,  1071  NH  12- 

A,  Plainfield,  01000205 
Ohio 

Cuyahoga  County: 
William  Tricker  Inc.  Historic  District, 

7125  Tanglewood  Rd., 

Independence,  01000200 
Darke  Coimty: 
Clemens,  James  and  Sohia,  Farmstead, 

467  Stingley  Rd.,  Palestine, 

01000199 
Franklin  County: 


Gelpi,  Eleanor  A.,  House,  7125 
Roverside  Dr.,  Dublin,  01000198 
ToshefTs  Restaurant  and  Hotel, 
1943-1953  Parsons  Ave., 
Columbus,  01000197 
Oklahoma 
Osage  County: 
Chapman — Barnard  Ranch 
Headquarters,  1511  Cty  Rte.  4201, 
Pawhuska,  01000208 
Stephens  County: 
Sinunons,  Louis  B.,  House,  401  N.  9th 
ST..  Duncan.  01000207 
Texas 

Jasper  County: 
Aldridge  Sawmill.  (Early  Logging 
Industry  in  East  Texas  MPS) 
Angelina  National  Forest..  S  end  of 
Forest  System  Rd..  Zavalla. 
01000209 
Vermont 
Addison  County: 
First  Congregational  Church. 
(Religious  Buildings,  Sites  and 
Structures  in  Vermont  MPS)  464 
Main  St..  Orwell,  01000210 
Salisbury  Congregational  Church, 
(Religious  Buildings,  Sites  and 
Structures  in  Vermont  MPS)  West 
Salisbury  Rd.,  Salisbury,  01000212 
Shoreham  Congregational  Church, 
(Religious  Buildings,  Sites  and 
Structures  in  Vermont  MPS)  School 
St.,  Shoreham,  01000211 
Chittenden  County: 
First  Baptist  Church,  (Religious 
Buildings,  Sites  and  Structures  in 
Vermont  MPS)  81  St.  Paul  St.. 
Burlington.  01000217 
Methodist  Episcopal  Church  of 
Winooski.  (Religious  Buildings. 
Sites  and  Structures  in  Vermont 
MPS)  24  W  Allen  St..  Winooski. 
01000216 
Franklin  County; 
Enosburg  Congregational  Memorial 
Church.  (Religious  Buildings,  Sites 
and  Structures  in  Vermont  MPS) 
TH  No.  2,  Enosburg,  01000222 
First  Congregational  Church  of 
Swanton,  (Religious  Buildings, 
Sites  and  Structures  in  Vermont 
MPS)  42  Academy  St.,  Swanton, 
01000220 
Georgia  Plain  Baptist  Church, 
(Religious  Buildings,  Sites  and 
Structures  in  Vermont  MPS) 
Stonebridge  Rd.  and  Georgia  Plain 
Rd.,  Geogia.  01000213 
Methodist  Episcopal  Church, 
(Religious  Buildings.  Sites  and 
Structures  in  Vermont  MPS)  25 
Grand  Ave..  Swanton,  01000219 
Parish  of  the  Holy  Trinity,  (Religious 
Buildings.  Sites  and  Structures  in 
Vermont  MPS)  38  Grand  Ave.. 
Swanton.  01000221 
St.  George's  Catholic  Church, 
(Religious  Buildings.  Sites  and 


Stmctures  in  Vermont  MPS)  VT  25, 
Bakersfield,  01000218 

Grand  Isle  County: 

•    Congregational  Church — Grand  Isle, 
(Religious  Buildings,  Sites  and 
Structures  in  Vermont  MPS)  12 
Hyde  Rd.,  Grand  Isle,  01000224 
Methodist  Episcopal  Church  of  Isle  La 
Motte,  (Religious  Buildings,  Sites 
and  Structures  in  Vermont  MPS)  67 
Church  St.,  Isle  La  Motte,  01000223 

Orange  County: 
South  Tunbridge  Methodist  Episcopal 
Church,  (Religious  Buildings,  Sites 
and  Structures  in  Vermont  MPS)  VT 
110. 1/3  mi.  N  of  Royalton  town 
line,  Tunbridge,  01000215 

Windsor  County: 

St.  Pauls's  Episcopal  Church, 
(Religious  Buildings,  Sites  and 
Structures  in  Vermont  MPS)  Jet.  of 
Bridge  St.  and  VT  14,  Royalton, 
01000214 
A  request  for  Removal  has  been  made 

for  the  following  Resources: 

Wisconsin 

Dodge  Coimty: 
Dodge  County  Courthouse  220  E. 
State  St.  Juneau,  82000661 

Vilas  County: 
Presque  Isle  State  Graded  School  Jet. 
Of  Co.  Trunk  Hwy.  B  and  School 
Loop  St.  Presque  Isle,  93000158 

[FR  Doc.  01-3701  Filed  2-13-01;  8:45  am] 

BILUNG  CODE  4310-70-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  731-TA-873-875, 
877-880,  and  882  (Final)] 

Certain  Steel  Concrete  Reinforcing 
Bars  From  Belarus,  China,  Indonesia, 
Korea,  Latvia,  Moldova,  Poland,  and 
Ukraine 

agency:  United  States  International 
Trade  Commission. 

ACTION:  Scheduling  of  the  final  phase  of 
antidumping  investigations. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  scheduling  of  the  final 
phase  of  antidumping  investigations 
Nos.  731-TA-873-875,  877-880,  and 
882  (Final)  under  section  735(b)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1673d{b)) 
(the  Act)  to  determine  whether  an 
industry  in  the  United  States  is 
materially  injured  or  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of  less- 
than-fair-value  imports  from  Belarus, 
China,  Indonesia,  Korea,  Latvia, 
Moldova,  Poland,  and  Ukraine  of  certain 
steel  concrete  reinforcing  bars,  provided 
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for  in  subheading  7214.20.00  of  the 
Hannonized  Tariff  Schedule  of  the 
United  States.' 

For  further  information  concerning 
the  conduct  of  this  phase  of  the 
investigations,  hearing  procedures,  and 
rules  of  general  application,  consult  the 
Conunission's  Rules  of  Practice  and 
Procedure,  part  201 ,  subparts  A  through 
E  (19  CFR  part  201).  and  part  207, 
subparts  A  and  C  (19  CFR  part  207). 
EFFECTIVE  DATE:  January  24,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Woodley  Timberlake  (202-205-3188), 
Office  of  Investigations,  U.S. 
International  Trade  Ck)mmission,  500  E 
Street  SW.  Washington,  DC  20436. 
Hearing-impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission'?  TDD  terminal  on  202- 
205-1810.  Persons  with  mobiUty 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 

SUPPLEMENTARY  INFORMATION: 
Background. — The  final  phase  of  these 
investigations  is  being  scheduled  as  a 
result  of  affirmative  preliminary 
determinations  by  the  Department  of 
Commerce  that  imports  of  certain  steel 
concrete  reinforcing  bars  firom  Belarus, 
China,  Indonesia,  Korea,  Latvia, 
Moldova,  Poland,  and  Ukraine  are  being 
sold  in  the  United  States  at  less  than  fair 
value  within  the  meaning  of  section  733 
of  the  Act  (19  U.S.C.  §  1673b).  The 
investigations  were  requested  in 
petitions  filed  on  June  28,  2000,  by  the 
Rebar  Trade  Action  Coalition  (RTAC) 
(Washington,  DC)  and  its  individual 
members.^ 

Participation  in  the  investigations  and 
public  service  list. — ^Persons,  including 
industrial  users  of  the  subject 
merchandise  and,  if  the  merchandise  is 
sold  at  the  retail  level,  representative 
consumer  organizations,  wishing  to 


'  For  purposes  of  these  investigations.  Commerce 
has  defined  the  subject  merchandise  as  "all  rebar 
sold  in  straight  lengths,  currently  classifiable  in  the 
Harmonized  Tariff  Schedule  of  the  United  States 
(HTSUS)  under  item  number  7214.20.00  or  any 
other  tariff  item  number.  Specifically  excluded  are 
plain  rounds  (i.e.,  non-deformed  or  smooth  bars) 
and  rebar  that  has  been  further  processed  through 
bending  or  coating." 

^  Such  members  include  Ameristeel  (Tampa,  FL); 
Auburn  Steel  Co.,  Inc.  (Auburn,  NY);  Birmingham 
Steel  Corp.  (Birmingham,  AL):  Border  Steel,  Inc.  (El 
Paso,  TX);  Marion  Steel  Co.  (Marion,  OH); 
Riverview  Steel  (Glassport,  PA);  Nucor  Steel 
(Dariington,  SC):  and  CMC  Steel  Group  (Seguin, 
TX).  Auburn  Steel  Co.,  Inc.  is  not  a  pc^tioner 
involving  certain  steel  concrete  reinforcing  bars 
from  Indonesia. 


participate  in  the  final  phase  of  these 
Investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Conunission,  as  provided  in 
section  201.11  of  the  Commission's 
rules,  no  later  than  21  days  prior  to  the 
hearing  date  specified  in  this  notice.  A 
party  that  filed  a  notice  of  appearance 
during  the  preliminary  phase  of  the 
investigations  need  not  file  an 
additional  notice  "of  appearance  during 
this  final  phase.  The  Secretary  will 
maintain  a  public  service  list  containing 
the  names  and  addresses  of  aU  persons, 
or  their  representatives,  who  are  parties 
to  the  investigations. 

Limited  disclosure  of  business 
proprietary  information  (BPI)  under  an 
administrative  protective  order  (APO) 
and  BPI  service  list. — ^Pursuant  to 
section  207.7(a)  of  the  Commission's 
rules,  the  Secretary  will  make  BPI 
gathered  in  the  final  phase  of  these 
investigations  available  to  authorized 
applicants  imder  the  APO  issued  in  the 
investigations,  provided  that  the 
application  is  made  no  later  than  21 
days  prior  to  the  hearing  date  specified 
in  this  notice.  Authorized  applicants 
must  represent  interested  parties,  as 
defined  by  19  U.S.C.  §  1677(9).  who  are 
parties  to  the  investigations.  A  party 
granted  access  to  BPI  in  the  preliminary 
phase  of  the  investigations  need  not 
reapply  for  such  access.  A  separate 
service  list  will  be  maintained  by  the 
Secretary  for  those  parties  authorized  to 
receive  BPI  imder  the  APO. 

Staff  report. — ^The  prehearing  staff 
report  in  the  final  phase  of  these 
investigations  will  be  placed  in  the 
nonpublic  record  on  March  23,  2001, 
and  a  public  version  will  be  issued 
thereafter,  piu^uant  to  section  207.22  of 
the  Commission's  rules. 

Hearing. — ^The  Commission  will  hold 
a  hearing  in  connection  with  the  final 
phase  of  these  investigations  beginning 
at  9:30  a.m.  on  April  5,  2001,  at  the  U.S. 
International  Trade  Commission 
Building.  Requests  to  appear  at  the 
hearing  should  be  filed  in  writing  with 
the  Secretary  to  the  Commission  on  or 
before  March  28,  2001.  A  nonparty  who 
has  testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  April  2.  2001. 
at  the  U.S.  International  Trade 
Commission  Building.  Oral  testimony 
and  written  matericils  to  be  submitted  at 
the  public  hearing  are  governed  by 
sections  201.6(b)(2),  201.13(f),  and 
207.24  of  the  Commission's  rules. 
Parties  must  submit  any  request  to 


present  a  portion  of  their  hearing 
testimony  in  camera  no  later  than  7 
days  prior  to  the  date  of  the  hearing. 

Written  submissions. — Each  party 
who  is  an  interested  party  shall  submit 
a  prehearing  brief  to  the  Commission. 
Prehearing  briefs  must  conform  with  the 
provisions  of  section  207.23  of  the 
Commission's  ndes;  the  deadline  for 
filing  is  March  30,  2001.  Parties  may 
also  file  written  testimony  in  connection 
with  their  presentation  at  the  hearing,  as 
provided  in  section  207.24  of  the 
Commission's  rules,  and  posthearing 
briefs,  which  must  conform  with  the 
provisions  of  section  207.25  of  the 
Commission's  rules.  The  deadline  for 
filing  posthearing  briefs  is  April  12, 
2001 ;  witness  testimony  must  be  filed 
no  later  than  three  days  before  the 
hearing.  In  addition,  any  person  who 
has  not  entered  an  appearance  as  a  party 
to  the  investigations  may  submit  a 
written  statement  of  information 
pertinent  to  the  subject  of  the 
investigations  on  or  before  April  12, 
2001.  On  May  8,  2001,  the  Commission 
will  make  available  to  parties  all 
information  on  which  they  have  not  had 
an  opportimity  to  comment.  Parties  may 
submit  final  comments  on  this 
information  on  or  before  May  10,  2001, 
but  such  final  comments  must  not 
contain  new  factual  information  and 
must  otherwise  comply  with  section 
207.30  of  the  (Dommission's  rules. 
Parties  may  also  issue  final  comments 
on  Commerce's  final  determinations  on 
Belarus,  China,  Korea  and  Latvia  on  or 
before  Jime  29,  2001;  such  comments 
must  not  contain  new  factual 
information  except  for  information 
contained  in  Commerce's 
determinations  on  the  four  coimtries, 
and  must  otherwise  comply  with 
section  207.30  of  the  Commission  rules. 
All  written  submissions  must  conform 
with  the  provisions  of  section  201.8  of 
the  Commission's  rules;  any 
submissions  that  contain  BPI  must  also    . 
conform  with  the  requirements  of 
sections  201.6,  207.3,  and  207.7  of  the 
Commission's  rules.  The  Commission's 
rules  do  not  authorize  filing  of 
submissions  with  the  Secretary  by 
facsimile  or  electronic  means. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  Conmiission's  rules, 
each  docimient  filed  by  a  party  to  the 
investigations  must  be  served  on  all 
other  parties  to  the  investigations  (as 
identified  by  either  the  public  or  BPI 
service  list),  and  a  certificate  of  service 
must  be  timely  filed.  The  Secretary  will 
not  accept  a  document  for  filing  without 
a  certificate  of  service. 

Authority:  These  investigations  are  being 
conducted  under  authority  of  title  VII  of  the 
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Fariff  Act  of  1930;  this  notice  is  published 
iiu^uant  to  §  207.21  of  the  Commission's 
■ules. 

By  order  of  the  Commission. 

Issued:  February  7,  2001. 
Donna  R.  Koehnke 
Secretary. 

FR  Doc.  01-3749  Filed  2-13-01;  8:45  am) 
HLUNGCOOE  7020-02-P 


JUDICIAL  CONFERENCE  OF  THE 
NITEO  STATES 

Meeting  of  the  Judicial  Conference 
Advisory  Committee  on  Rules  of 
Appellate  Procedure 

agency:  Judicial  Conference  of  the 
United  States.  Advisory  Committee  on 
Rules  of  Appellate  Procedvu-e. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  The  Advisory  Committee  on 
Rules  of  Appellate  Procedure  will  hold 
a  two-day  meeting.  The  meeting  will  be 
open  to  public  observation  but  not 
participation. 

DATES:  April  11-12.  2001. 

TIME:  8:30  a.m.  to  5  p.m. 

ADDRESSES:  Hotel  Inter-Continental,  444 

St.  Charles  Avenue,  New  Orleans, 

Louisiana. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
K.  Rabiej,  Chief,  Rules  Committee 
Support  Office,  Administrative  Office  of 
the  United  States  Courts,  Washington, 
DC  20544,  telephone  (202)  502-1820. 

Dated:  February  8,  2001. 
John  K,  Rabiej, 

Chief,  Rules  Committee  Support  Office. 
[FR  Doc.  01-3705  Filed  2-13-01:  8:45  am] 

WLUNG  CODE  2210-5S-M 


JUDICIAL  CONFERENCE  OF  THE 
UNITED  STATES 

Meeting  of  the  Judicial  Conference 
Advisory  Committee  on  Rules  of 
Bankruptcy  Procedure 

AGENCY:  Judicial  Conference  of  the 
United  States,  Advisory  Committee  on 
Rules  of  Bankruptcy  Procedure. 
ACTION:  Notice  of  open  meeting. 


SUMMARY:  The  Advisory  Committee  on 

Rules  of  Bankruptcy  Procedure  will 

hold  a  two-day  meeting.  The  meeting 

will  be  open  to  public  observation  but 

not  participation. 

DATES:  March  15-16,  20k)l. 

TIME:  8:30  a.m.  to  5  p.m. 

ADDRESSES:  Hotel  Inter-Continental,  444 

St.  Charles  Avenue.  New  Orleans. 

Louisiana. 


FOR  FURTHER  INFORMATION  CONTACT:  John 
K.  Rabiej.  Chief,  Rules  Committee 
Support  Office,  Administrative  Office  of 
the  United  States  Coiuls,  Washington, 
DC  20544,  telephone  (202)  502-1820. 

Dated:  February  8,  2001. 
Jolin  K.  Rabiej,  . 

Chief  Rules  Committee  Support  Office. 
[FR  Doc.  01-3704  Filed  2-13-01;  8:45  am] 
BIIXING  CODE  2210-55-M 


JUDICIAL  CONFERENCE  OF  THE 
UNITED  STATES 

Meeting  of  the  Judicial  Conference 
Advisory  Committee  on  Rules  of  Civil 
Procedure 

agency:  Judicial  Conference  of  the 
United  States,  Advisory  Committee  on 
Rules  of  Civil  Procediu-e. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  The  Advisory  Committee  on 
Rules  of  Civil  Procedure  will  hold  a 
two-day  meeting.  The  meeting  will  be 
open  to  public  observation  but  not 
participation. 

DATES:  April  23-24,  2001. 

TIME:  8:30  a.m.  to  5  p.m. 

ADDRESSES:  Thurgood  Marshall  Federal 

Judiciary  Building,  Judicial  Conference 

Center,  One  Columbus  Circle,  NE., 

Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  John 

K.  Rabiej,  Chief,  Rules  Committee 

Support  Office,  Administrative  Office  of 

the  United  States  Courts,  Washington, 

DC  20544,  telephone  (202)  502-1820. 

Dated:  February  8,  2001. 
John  K.  Rabiej, 

Chief,  Rules  Committee  Support  Office. 
[FR  Doc.  01-3707  Filed  2-13-01;  8:45  ami 

BILUNG  CODE  2210-5S-M 


JUDICIAL  CONFERENCE  OF  THE 
UNITED  STATES 

Hearing  and  Meeting  of  the  Judicial 
Conference  Advisory  Committee  on 
Rules  of  Criminal  Procedure 

AGENCY:  Judicial  Conference  of  the 
United  States,  Advisory  Committee  on 
Rules  of  Criminal  Procedure. 
ACTION:  Notice  of  open  hearing  and 
meeting. 

SUMMARY:  The  hearing  and  meeting  will 
be  open  to  public  observation  but  not 
participation.  The  hearing  will  be  held 
fi-om  8:30  a.m.  to  12  noon  on  April  25. 
The  meeting  will  be  held  fi-om  1:00  p.m. 
on  April  25  to  5:00  p.m.  on  April  27. 
DATES:  April  25-27,  2001. 
TIME:  8:30  a.m.  to  5  p.m. 


ADDRESSES:  Thurgood  Marshall  Federal 
Judiciary  Building.  Judicial  Conference 
Center,  One  Columbus  Circle  NE. , 
Washington,  IX]. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
K.  Rabiej.  Chief,  Rules  Committee 
Support  Office,  Administative  Office  of 
the  United  States  Courts,  Washington, 
DC  20544,  telephone  (202)  502-1820. 

Dated:  February  8.  2001. 
John  K.  Rabiej, 

Chief,  Rules  Committee  Support  Office. 
[FR  Doc.  01-3708  Filed  2-13-01;  8:45  am) 
BIUMG  COOE  2210-S6-M 


JUDICIAL  CONFERENCE  OF  THE 
UNITED  STATES 

Meeting  of  the  Judicial  Conference 
Advisory  Committee  on  Rules  of 
Evidence 

agency:  Judicial  Conference  of  the 
United  States,  Advisory  Committee  on 
Rules  of  Evidence. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  The  Advisory  Committee  on 
Rules  of  Evidence  will  hold  a  two-day 
meeting.  The  meeting  will  be  open  to 
public  observation  but  not  participation. 
DATES:  April  19-20.  2001. 
TIME:  8:30  a.m.  to  5  p.m. 
ADDRESSES:  Thurgood  Marshall  Federal 
Judiciary  Building,  Judicial  Conference 
Center.  One  Columbus  Circle,  NE., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
K.  Rabiej,  Chief,  Rules  Committee 
Support  Office.  Administrative  Office  of 
the  United  States  Courts,  Washington, 
DC  20544,  telephone  (202)  502-1820. 

Dated:  February  8.  2001. 
Jolui  K.  Rabiej, 

Chief.  Rules  Committee  Support  Office. 
[FR  Doc.  01-3706  Filed  2-13-01:  8:45  am) 
BILLING  COOE  2210-S5-M 


JUDICIAL  CONFERENCE  OF  THE 
UNITED  STATES 

Meeting  of  the  Judicial  Conference 
Committee  on  Rules  of  Practice  and 
Procedure 

agency:  Judicial  Conference  of  the 
United  States.  Committee  on  Rules  of 
Practice  and  Procedure. 
action:  Notice  of  open  meeting. 

summary:  The  Committee  on  Rules  of 
Practice  and  Procedure  will  hold  a  two- 
day  meeting.  The  meeting  will  be  open 
to  public  observation  but  not 
participation. 

DATES:  June  7-8.  2001. 
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TME:  8:30  a.m.  to  5:00  p.m. 
ADDRESSES:  University  of  Pennsylvania 
Law  School,  3400  Chestnut  Street, 
Philadelphia,  Pennsylvania. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
K.  Rabiej,  Chief,  Rules  Committee 
Support  Office,  Administrative  Office  of 
the  United  States  Courts,  Washington, 
DC  20544.  telephone  (202)  502-1820. 

Dated:  February  8,  2001. 
John  K.  Rabiej, 

Chief,  Rules  Committee  Support  Office. 
[FR  Doc.  01-3709  Filed  2-13-01;  8:45  ami 

■LLMQ  CODE  2210-6S-M 


DEPARTMEm'  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  section  1301.33(a)  of  Title 
21  of  the  Code  of  Federal  Regulations 
(CFR),  this  is  notice  that  on  August  23, 
2000,  and  December  5,  2000,  Cerilliant 
Corporation,  14050  Summit  Drive  #121, 
P.O.  Box  201088,  Austin,  Texas  78708- 
0189,  made  application  by  letter  to  the 
Drug  Enforcement  Administration 


(DEA)  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Drug 


Cathinone  (1235)  

Metticathinooe  (1237) 

N-Ettiylamphetamine  (1475) 

N.N-Dimethylamphetsunine  (1480)  

Aminorex  (1585)  

4-Mettiylaminorex  (ds  isomer)  (1590) 

Gamma  hydroxybutyric  acid  (2010)  

MettiaquaJone  (2565) 

AJpha-Eltiyttryptamine  (7249)  

Lysergic  acid  diethylamide  (7315) 

Tetrahydrocannatjinois  (7370) 

Mescaline  (7381) 

3,4,5-Thmettioxyamphetam(ne  (7390) 

4-Bromo-2,5-dimethoxyamphetaime  (7391)  

4-Bromo-2,5-dimettioxyphenethytemine  (7392)  

4-Methy»-2,5-dimettK)xyamphetamine  (7395) 

2,5-Dimethoxyampbetamine  (7396)  

2,5-DimettH3xy-4-ethylamphetamine  (7399)  „ 

3,4-Methytenedioxyamphetamine  (7400)  

5-Melhoxy-3,4-methylenedioxyamphetamine  (7401)  

N-Hydroxy-3,4-mettiylenedioxyamphetamine  (7402)  

3,4-Mett»ytenedioxy-N-ethylamphetamine  (7404) 

3,4-Mettiytenedioxymethamphetamine  (7405)  

4-MettK>xyampbetamine  (7411) 

Bufotenine  (7433)  

Diettiyltryptamine  (7434) 

Dimethyltryptamine  (7435) „ 

Psitocybtn  (7437)  

Psilocyn  (7438) 

Acetyldihydrocodeine  (9051)  „ 

Benzylmorphine  (9052) • 

Codeine-N-oxide  (9053) 

Dihydromorphine  (9145) 

Heroin  (9200) 

Morphine-N-oxide  (9307) „ _ 

Normorpbine  (931 3) _.... 

Photeodine  (931 4) 

Acetylmethadol  (9601 ) 

Allypfodine  (9602) 

Alphacetylmethadot  except  Levo-Aiphacetylmettiadol  (9603) 

AJpharT>eprodine  (9604)  

AiphamethacJol  (9605)  

Betacetylmethadol  (9607) 

Betameprodine  (9608)  „ 

Betamethadol  (9609)  

Betaprodine  (961 1)  : 

Hydromorphinol  (9627) 

htoracymethadol  (9633)  

Norlevorphanol  (9634)  , 

Normethadone  (9635) 

Trimeperidine  (9646)  

Para-FliX)rofentanyl  (9812) 

3-Methytfentanyl  (9813)  

Alpha-methylfenlanyl  (9814) 

Acetyt-aJpha-methyilentanyl  (9815)  

Beta-hydroxyfentanyl  (9830) , 

Beta-bydroxy-3-methytfentanyt  (9831) 


Schedule 
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Drug 

Alpha-Methytthiofentanyl  (9832) 

3-Methylthiofentanyl  (9833)  

Thiofentanyl  (9835)  

Amphetamine  (licio)  

Methamphetamine  (1 105) 

Phenmetrazine  (1631)  

Methylphenidate  (1 724) ". 

Amobarbital  (2125) 

Pentobarbital  (2270) 

Secobarbital  (2315)  

Glutethimide  (2550)  

Nabilone  (7379)  

1  -Phenylcyclohexylamine  (7460) 

Phencyclidlne  (7471)  

1  -Pipehdinocyclohexanecartwnltrile  (8603) 

Alphaprodine  (9010)  _ 

Cocaine  (9041)  

Codeine  (9050)  

Dihydrocodeine  (9120)  :.... 

Oxycodone  (9143)  

Hydromorphone  (9150) 

Diphenoxylate  (9170) 

Benzoylecgonine  (9180)  

Ethylmorphine  (91 90)  

Hydrocodone  (9193)  :.... 

Levomethorphan  (9210) 

Levorphanol  (9220) , 

Isomethadone  (9226) 

Meperidine  (9230) 

Methadone  (9250) 

Methadone-intermediate  (9254)  

Morphine  (9300)  

Thebaine  (9333) 

Levo-alphacetylmethadol  (9648) 

Oxymorphone  (9652) 

Noroxymorphone  (9668) 

Alfentanil  (9737) 

Sufentanil  (9740)  

Fentanyl  (9801) 


Schedule 


I 
I 
I 

II 
N 
II 
II 
N 
N 
N 
N 


N 
N 
II 
II 
II 
N 
II 
H 
N 
H 
N 
N 
II 
II 
H 
H 


The  firm  plans  to  manufacture  small 
quantities  of  the  listed  controlled 
substances  to  make  deuterated  and  non- 
deuterated  drug  reference  standards 
which  will  be  distributed  to  analytical 
and  forensic  laboratories  for  drug  testing 
programs. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  April  16, 
2001. 


Dated:  January  25,  2001. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  01-3752  Filed  2-13-01;  8:45  ami 

BILLING  CODE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  September  25,  2000, 
and  published  in  the  Federal  Register 
on  October  3,  2000,  (65  FR  59018), 
Chattem  Chemicals,  Inc.,  3801  St.  Elmo 
Avenue,  Building  18,  Chattanooga, 
Tennessee  37409,  made  application  by 
letter  to  the  Drug  Enforcement 
Administration  (DEA)  to  be  registered  as 
a  bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below: 


Drug 

Schedule 

4-Methoxyamphetamine  (7411)  .... 
2,5-Dimethoxy  amphetamine 
(7396) 

1 
1 

Difenoxin  (9168) 

1 

MethyJphenidate  (1724) 

H 

Pentobarbital  (2270)   

II 

Secobarbital  (2315)  

H 

DiDhenoxvtate  (9170)  

11 

Hydrocodone  (9193) 

II 

Dmg 


N-Ethylamphetamine  (1475) 


Schedule 


The  firm  plans  to  bulk  manufacture 
the  listed  controlled  substances  to 
produce  products  for  distribution  to  its 
customers. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21 ,  United  States  Code, 
Section  823(a)  and  determined  that  the 
registration  of  Chattem  Chemicals,  Inc. 
to  manufacture  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  at  this  time.  DEA  has 
investigated  Chattem  Chemicals,  Inc.  to 
ensure  that  the  company's  registration  is 
consistent  with  the  public  interest.  This 
investigation  included  inspection  and 
testing  of  the  company's  physical 
security  systems,  verification  of  the 
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company's  compliance  with  state  and 
local  laws,  and  a  review  of  the 
company's  background  and  history. 
Therefore,  pursuant  to  21  U.S.C.  823 
and  28  CFR  0.100  and  0.104.  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufactiirer  of  the  basic  classes  of 
controlled  substances  listed  above  is 
granted. 

Dated:  January  25,  2001. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

[FR  Doc.  01-3750  Filed  2-13-01;  8:45  am] 
MLUNG  CODE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Importer  of  Controlied  Substances; 
Notice  of  Registration 

By  Notice  dated  October  31,  2000,  and 
published  in  the  Federal  Register  on 
November  14,  2000,  (65  FR  68158), 
Stepan  Company,  Natural  Products 
Department,  100  W.  Himter  Avenue, 
Maywood,  New  Jersey  07605.  made 
application  by  renewed  to  the  Drug 
Enforcement  Administration  (DEA)  to 
be  registered  as  an  importer  of  coca 
leaves  (9040).  a  basic  class  of  controlled 
substance  listed  in  Schedule  D. 

The  firm  plans  to  import  the  coca 
leaves  to  manufacture  bulk  controlled 
substance. 

No  conunents  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code. 
Section  823(a)  and  determined  that  the 
registration  of  Stepan  Company.  Natural 
Products  Department  to  import  coca 
leaves  is  consistent  with  the  public 
interest  and  with  United  States 
obligations  tmder  international  treaties, 
conventions,  or  protocols  in  effect  on 
May  1, 1971,  at  this  time.  DEA  has 
investigated  Stepan  Company.  Natural 
Products  Deparbnent  on  a  regidar  basis 
to  ensure  that  the  company's  continued 
registration  is  consistent  with  the  public 
interest.  This  investigation  included 
inspection  and  testing  of  the  company's 
physical  security  systems,  audits  of  the 
company's  records,  verification  of  the 
company's  compliance  with  state  and 
local  laws,  and  a  review  of  the 
company's  background  and  history. 
Therefore,  pursuant  to  section  1008(a)  of 
the  Controlled  Substances  Import  and 
Export  Act  and  in  accordance  with  Tide 
21,  Code  of  Federal  Regulations,  section 
1301.34,  the  above  firm  is  granted 


registration  as  an  importer  of  the  basic 
class  of  controlled  substance  listed 
above. 

Dated:  January  25,  2001. 
Laura  M.  Nagsl, 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

(FR  Doc.  01-3751  Filed  2-13-01;  8:45  am) 

MJJNGCOOE  4410-<»-M 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

Extension  of  Information  Collection; 
Comment  Request;  ProhibHsd 
Transaction  Exemption  91-55 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (PRA 
95)  44  U.S.C.  3506(c)(2)(A).  This  helps 
to  ensure  that  requested  data  can  be 
provided  in  the  desired  format, 
reporting  burden  (time  and  financial 
resources)^is  minimized,  collection 
instruments  are  clearly  understood,  and 
the  impact  of  collection  requirements  on 
respondents  can  be  properly  assessed. 
CurrenUy,  the  Pension  and  Welfore 
Benefits  Administration  is  soliciting 
comments  concerning  the  information 
collection  request  (ICR)  incorporated  in 
Prohibited  Transaction  Exemption  91- 
55,  Transactions  Between  Inchvidual 
Retirement  Accounts  and  Authorized 
Purchasers  of  American  Eagle  Coins.  A 
copy  of  the  ICR  may  be  obtained  by 
contacting  the  office  listed  in  the 
Addresses  section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  shown  in  the 
Addresses  section  below  on  or  before 
April  16,  2001. 

ADDRESSES:  Gerald  B.  Lindrew.  Office  of 
Policy  and  Research,  U.S.  Department  of 
Labor,  Pension  and  Welfare  Benefits 
Administration,  200  Constitution 
Avenue,  NW,  Washington,  D.C.  20210. 
Telephone:  (202)  219-4782  (this  is  not 
a  toll-free  number);  FAX:  (202)  219- 
4745.  These  are  not  toll-fi«e  niunbers. 
SUPPlfMENTARY  INFORMATION: 

I.  Background 

Prohibited  Transaction  Exemption 
91-55  permits  purchases  and  sales  by 


certain  "individual  retirement 
accounts."  as  defined  in  Internal 
Revenue  Code  section  408  (IRAs)  of 
American  Eagle  bidlion  coins  ("Coins") 
in  principal  transactions  from  or  to 
broker-dealers  in  Coins  that  are 
"authorized  purchasers"  of  Coins  in 
bulk  quantities  from  the  United  States 
Mint  and  which  are  also  "disqualified 
persons,"  within  the  meaning  of  Code 
section  4975(q)(2),  with  respect  to  IRAs. 
The  exemption  also  describes  the 
circimistances  imder  which  an  interest- 
free  extension  of  credit  in  connection 
with  such  sales  and  purchases  is 
permitted.  In  the  absence  of  an 
exemption,  such  purchases  and  sales 
and  extensions  of  credit  would  be 
impermissible  under  the  Employee 
Retirement  Income  Security  Act  of  1974 
(ERISA). 

The  information  collection  request  for 
this  exemption  includes  three 
requirements.  First,  certain  information 
related  to  covered  transactions  in  Coins 
must  be  disclosed  by  the  authorized 
purchaser  to  persons  who  direct  the 
transaction  for  the  IRA.  Currently,  it  is 
standard  industry  practice  that  most  of 
this  information  is  provided  to  persons 
directing  investments  in  an  IRA  when 
transactions  in  Coins  occur.  The 
exemption  also  requires  that  the 
disqualified  person  maintain  for  a 
period  of  at  least  six  years  such  records 
as  are  necessary  to  allow  accredited 
persons,  as  defined  in  the  exemption,  to 
determine  whether  the  conditions  of  the 
tnmsaction  have  been  met.  Finally,  an 
authorized  purchaser  must  provide  a 
confirmation  statement  with  respect  to 
each  covered  transaction  to  the  person 
who  directs  the  transaction  for  the  IRA. 

The  recordkeeping  requirement 
facilitates  the  Department's  ability  to 
make  findings  under  section  408  of 
ERISA  and  section  4975(c)  of  the  Code. 
The  confirmation  and  disclosiue 
requirements  protect  a  participant  or 
beneficiary  investing  in  IRAs  transacting 
in  Coins  with  authorized  purchasers  by 
providing  the  investor  or  the  person 
directing  his  or  her  investments  with 
timely  information  about  the  market  in 
Coins  and  about  the  individual's 
account  in  particidar. 

n.  Desired  Focus  of  Conunents 

The  Department  of  Labor  is 
particularly  interested  in  comments 
that: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
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functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 
Enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

m.  Current  Actions 

This  Notice  requests  comments  on  the 
extension  of  the  ICR  included  in  PTE 
91-55.  The  Department  is  not  proposing 
or  implementing  changes  to  the  existing 
ICR  at  this  time. 

Type  of  Review:  Extension  of  a 
ciirrenUy  approved  collection  of 
information. 

Agency:  Pension  and  Welfare  Benefits 
Administration.  Department  of  Labor. 

Title:  Prohibited  Transaction 
Exemption  91-55. 

OAffl  Number:  1210-0079. 

Affected  Public:  Business  or  other  for- 
profit;  Not-for-profit  institutions; 
Individuals. 

Total  Respondents:  3. 

Frequency:  On  occasion. 

Total  Responses:  55.000. 

Estimated  Total  Burden  Hours:  2.400 
hours. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  February  6,  2001. 
Gerald  B.  Lindrew, 

Pension  and  Welfare  Benefits  Administration, 

Deputy  Director,  Office  of  Policy  and 

Research. 

[FR  Doc.  01-3729  Filed  2-13-01;  8:45  am) 

BH.UNG  CODE  45ia-29-P 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Prohibited  Transaction  Exemption  2001- 
07;  Exemption  Application  No.  D-10855,  et 
alj 

Grant  of  Individual  ExemfMions; 
American  Express  Financial 
Corporation  (AEFC) 

AGENCY:  Pension  and  Welfare  Benefits 

Administration.  Labor. 

ACTION:  Grant  of  individual  exemptions. 

SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts  and 
representations.  The  applications  have 
been  available  for  public  inspection  at 
the  Department  in  Washington,  DC.  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  they 
have  complied  with  the  requirements  of 
the  notification  to  interested  persons. 
No  public  comments  and  no  requests  for 
a  hearing,  unless  otherwise  stated,  were 
received  by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31,  1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978,  5  U.S.C.  App.  1  (1996). 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  proposed  to  the  Secretary  of 
Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  Part  2570,  Subpart  B  (55  FR  32836, 
32847,  August  10,  1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 


(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

American  Express  Financial 
Corporation  (AEFC)  Located  in 
Minneapolis,  MN;  Exemption 

[Prohibited  Transaction  Exemption  2001-07; 
Exemption  Application  No.  D-10855] 

Section  I.  Exemption  for  the 
Acquisition,  Holding  and  Disposition  of 
American  Express  Company  Stock 

The  restrictions  of  sections 
406(a)(1)(D),  406(b)(1)  and  section 
406(b)(2)  of  the  Act,  section 
8477(c)(2)(A)  and  (B)  of  the  Federal 
Employees  Retirement  System  Act,  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code 
by  reason  of  section  4975(c)(1)(D)  and 
(E)  of  the  Code,  shall  not  apply  to  the 
acquisition,  holding  and  disposition  of 
the  common  stock  of  American  Express 
Company  or  its  ciirrent  and  future 
affiliates  (A£  Stock)  by  Index  and 
Model-Driven  Fimds  (collectively,  the 
Fimds)  that  are  managed  by  AEFC  and 
its  affiliates  [as  defined  in  Section 
ni(g)(l)],  provided  that  the  following 
conditions  and  the  General  Conditions 
of  Section  D  are  met: 

(a)  The  acquisition  or  disposition  of 
AE  Stock  is  for  the  sole  purpose  of 
maintaining  strict  quantitative 
conformity  with  the  relevant  index 
upon  which  the  Index  or  Model-Driven 
Fund  is  based,  and  does  not  involve  any 
agreement,  arrangement  or 
understanding  regarding  the  design  or 
operation  of  the  Fund  acquiring  the  AE 
Stock  which  is  intended  to  benefit 
AEFC  or  any  party  in  which  AEFC  may 
have  an  interest. 

(b)  Whenever  AE  Stock  is  initially 
added  to  an  index  on  which  an  Index  or 
Model-Driven  Fund  is  based,  or  initially 
added  to  the  portfolio  of  an  Index  or 
Model-Driven  Fund,  all  acquisitions  of 
AE  Stock  necessary  to  bring  the  Fimd's 
holdings  of  such  Stock  either  to  its 
capitalization-weighted  or  other 
specified  composition  in  the  relevant 
index,  as  determined  by  the 
independent  organization  maintaining 
such  index,  or  to  its  correct  weighting 
as  determined  by  the  model  which  has 
been  used  to  transform  the  index,  occur 
in  the  following  maimer: 

(1)  Purchases  are  from,  or  through, 
only  one  broker  or  dealer  on  a  single 
trading  day; 

(2)  Based  on  the  best  available 
information,  purchases  are  not  the 
opening  transaction  for  the  trading  day; 
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(3)  Purchases  are  not  effected  in  the 
last  half  hour  before  the  scheduled  close 
of  the  trading  day; 

(4)  Purchases  are  at  a  price  that  is  not 
higher  than  the  lowest  current 
independent  offer  quotation, 
determined  on  the  basis  of  reasonable 
inquiry  from  non-affiliated  brokers; 

(5)  Aggregate  daily  purchases  do  not 
exceed  15  percent  of  the  average  daily 
trading  volume  for  the  seciuity,  as 
determined  by  the  greater  of  either  (i) 
the  trading  volume  for  the  seciirity 
occurring  on  the  applicable  exchange 
and  automated  trading  system  on  the 
date  of  the  transaction,  or  (ii)  an 
aggregate  average  daily  trading  volume 
for  the  security  occurring  on  the 
applicable  exchange  and  automated 
trading  system  for  the  previous  five  (5) 
business  days,  both  based  on  the  best 
information  reasonably  available  at  the 
time  of  the  transaction; 

(6)  All  purchases  and  sales  of  AE 
Stock  occur  either  (i)  on  a  recognized 
U.S.  sec\irities  exchange  (as  defined  in 
Section  III{j)  below),  (ii)  through  an 
automated  trading  system  (as  defined  in 
Section  Ill(i)  below)  operated  by  a 
broker-dealer  independent  of  AEFC  that 
is  registered  imder  the  Securities 
Exchange  Act  of  1934  (the  '34  Act),  and 
thereby  subject  to  regxilation  by  the 
Seciirities  and  Exchange  Commission 
(SEC),  which  provides  a  mechanism  for 
customer  orders  to  be  matched  on  an 
anonymous  basis  without  the 
participation  of  a  broker-dealer,  or  (iii) 
through  an  automated  trading  system  (as 
defined  in  Section  in(i)  below)  that  is 
operated  by  a  recognized  U.S.  seciuities 
exchange  (as  defined  in  Section  III(j) 
below),  pursuant  to  the  applicable 
securities  laws,  and  provides  a 
mechanism  for  customer  orders  to  be 
matched  on  an  anonymous  basis 
without  the  participation  of  a  broker- 
dealer;  and 

(7)  If  the  necessary  number  of  shares 
of  AE  Stock  cannot  be  acquired  within 
10  business  days  from  the  date  of  the 
event  which  causes  the  particular  Fund 
to  require  AE  Stock,  AEFC  appoints  a 
fiduciary  which  is  independent  of  AEFC 
to  design  acquisition  procediu«s  and 
monitor  compliance  with  such 
procediires. 

(c)  Subsequent  to  acquisitions 
necessary  to  bring  a  Fund's  holdings  of 
AE  Stock  to  its  specified  weighting  in 
the  index  or  model  pursuant  to  the 
restrictions  described  in  paragraph  (b) 
above,  all  aggregate  daily  purchases  of 
AE  Stock  by  the  Fxmds  do  not  exceed 
on  any  particular  day  the  greater  of: 

(1)  15  percent  of  tne  average  daily 
trading  volume  for  the  AE  Stock 
occurring  on  the  applicable  exchange 
and  automated  trading  system  (as 


defined  below)  for  the  previous  five  (5) 
business  days,  or 

(2)  15  percent  of  the  trading  volume 
for  AE  Stock  occurring  on  the  applicable 
exchange  and  automated  trading  system 
(as  defined  below)  on  the  date  of  the 
transaction,  as  determined  by  the  best 
available  information  for  the  trades  that 
occiured  on  such  date. 

(d)  All  transactions  in  AE  Stock  not 
otherwise  described  in  paragraph  (b) 
above  are  either:  (i)  Entered  into  on  a 
principal  basis  in  a  direct,  arms-length 
transaction  with  a  broker-dealer,  in  the 
ordinary  coiu-se  of  its  business,  where 
such  broker-dealer  is  independent  of 
AEFC  and  is  registered  under  the  '34 
Act,  and  thereby  subject  to  regulation  by 
the  SEC,  (ii)  effected  on  an  automated 
trading  system  (as  defined  in  Section 
Ill(i)  below)  operated  by  a  broker-dealer 
independent  of  AEFC  that  is  subject  to 
regulation  by  either  the  SEC  or  another 
applicable  regulatory  authority,  or  an 
automated  trading  system  operated  by  a 
recognized  U.S.  securities  exchange  (as 
defined  in  Section  III(j)  below)  which, 
in  either  case,  provides  a  mechanism  for 
customer  orders  to  be  matched  on  an 
anony'mous  basis  without  the 
participation  of  a  broker-dealer,  or  (iii) 
effected  through  a  recognized  U.S. 
securities  exchange  (as  defined  in 
Section  md)  below)  so  long  as  the 
broker  is  acting  on  an  agency  basis. 

(e)  No  transactions  by  a  Fund  involve 
purchases  fit>m,  or  sales  to,  AEFC 
(including  officers,  directors,  or 
employees  thereof),  or  any  party  in 
interest  that  is  a  fiduciary  with 
discretion  to  invest  plan  assets  into  the 
Fund  (unless  the  transaction  by  the 
Fimd  with  such  party  in  interest  would 
otherwise  be  subject  to  an  exemption). 

(f)  No  more  than  five  (5)  percent  of  the 
total  amoimt  of  AE  Stock,  that  is  issued 
and  outstanding  at  any  time,  is  held  in 
the  aggregate  by  Index  and  Model- 
Driven  Funds  managed  by  AEFC. 

(g)  AE  Stock  constitutes  no  more  than 
five  (5)  percent  of  any  independent 
third  party  index  on  which  the 
investments  of  an  Index  or  Model- 
Driven  Fimd  are  based. 

(h)  A  plan  fiduciary  independent  of 
AEFC  authorizes  the  investment  of  such 
plan's  assets  in  an  Index  or  Model- 
Driven  Fund  which  purchases  and/or 
holds  AE  Stock,  other  than  in  the  case 
of  an  employee  benefit  plan  sponsored 
or  maintained  by  AEFC  for  its  own 
employees  (an  AEFC  Plan),  pursuant  to 
the  procedures  described  herein. 

(i)  A  fiduciary  independent  of  the 
AEFC  directs  the  voting  of  the  AE  Stock 
held  by  an  Index  or  Model-Driven  Fimd 
on  any  matter  in  which  shareholders  of 
AE  Stock  are  required  or  permitted  to 
vote. 


(j)  No  more  than  ten  (10)  percent  of 
the  assets  of  any  Fund  that  acquires  and 
holds  AE  Stock  is  comprised  of  any 
AEFC  Plan(s)  for  which  AEFC  exercises 
investment  discretion. 

Section  D.  General  Conditions 

(a)  AEFC  maintains  or  causes  to  be 
maintained  for  a  period  of  six  years 
from  the  date  of  the  transaction  the 
records  necessary  to  enable  the  persons 
described  in  paragraph  (b)  of  this 
Section  to  determine  whether  the 
conditions  of  this  exemption  have  been 
met,  except  that  (1)  a  prohibited 
transaction  will  not  be  considered  to 
have  occiured  if,  due  to  circumstances 
beyond  the  control  of  AEFC,  the  records 
are  lost  or  destroyed  prior  to  the  end  of 
the  six  year  period,  and  (2)  no  party  in 
interest  other  than  AEFC  shall  be 
subject  to  the  civil  penalty  that  may  be 
assessed  under  section  502(i)  of  the  Act 
or  to  the  taxes  imposed  by  section 
4975(a)  and  (b)  of  the  Code  if  the 
records  are  not  maintained  or  are  not 
available  for  examination  as  required  by 
paragraph  (b)  below. 

(b)(1)  Except  as  provided  in  paragraph 
(b)(2)  and  notwithstanding  any 
provisioqs  of  section  504(a)(2)  and  (b)  of 
the  Act,  the  records  referred  to  in  • 
paragraph  (a)  of  this  Section  are 
unconditionally  available  at  their 
customary  location  for  examination 
during  normal  business  hours  by  — 

(A)  Any  duly  authorized  employee  or 
representative  of  the  Department  or  the 
Internal  Revenue  Service, 

(B)  Any  fiduciary  of  a  plan 
participating  in  an  Index  or  Model- 
Driven  Fund  who  has  authority  to 
acquire  or  dispose  of  the  interests  of  the 
plan,  or  any  duly  authorized  employee 
or  representative  of  such  fiduciary, 

(Cj  Any  contributing  employer  to  any 
plan  participating  in  an  Index  or  Model- 
Driven  Fund  or  any  duly  authorized 
employee  or  representative  of  such 
employer,  and 

(D)  Any  participant  or  beneficiary  of 
any  plan  participating  in  an  Index  or 
Model-Driven  Fund,  or  a  representative 
of  such  paiUcipant  or  beneficiary. 

(2)  None  of  tne  persons  described  in 
subparagraphs  (B)  through  (D)  of  this 
paragraph  11(b)  shall  be  authorized  to 
examine  trade  secrets  of  AEFC  or 
commercial  or  financial  information 
which  is  considered  confidential. 

Section  HI.  Definitions 

(a)  The  term  "Index  Fund"  means  any 
investment  fund,  account  or  portfolio 
sponsored,  maintained,  trusteed,  or 
managed  by  AEFC,  in  which  one  or 
more  investors  invest,  and  — 

(1)  Which  is  designed  to  track  the  rate 
of  return,  risk  profile  and  other 
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characteristics  of  an  independentiy 
maintained  securities  Index,  as 
described  in  Section  in(c)  below,  by 
either  (i)  replicating  the  same 
combination  of  securities  which 
compose  such  Index  or  (ii)  sampling  the 
securities  which  compose  such  Index 
based  on  objective  criteria  and  data; 

(2)  For  which  AEFC  does  not  use  its 
discretion,  or  data  within  its  control,  to 
affect  the  identity  or  amount  of 

I  securities  to  be  purchased  or  sold; 

I I  (3)  That  contains  "plan  assets"  subject 
'to  the  Act,  pursuant  to  the  Department's 

regulations  (see  29  CFR  2510.3-101, 

Definition  of  "plan  assets" — plan 
investments);  and, 

(4)  That  involves  no  agreement, 
arrangement,  or  understanding 
regarding  the  design  or  operation  of  the 
Fund  which  is  intended  to  benefit  AEFC 

or  any  party  in  which  AEFC  may  have 

an  interest. 

(b)  The  term  "Model-Driven  Fund" 
leans  any  investment  fimd,  account  or 

portfolio  sponsored,  maintained, 
trusteed,  or  managed  by  AEFC,  in  which 
ne  or  more  investors  invest,  and  — 

(1)  Which  is  composed  of  securities 
e  identity  of  which  and  the  amount  of 
hich  are  selected  by  a  computer  model 
at  is  based  on  prescribed  objective 
iteria  using  independent  third  party 
ta,  not  within  the  control  of  AEFC,  to 

transform  an  independently  maintained 
Index,  as  described  in  Section  III(c) 
below; 

(2)  Which  contains  "plan  assets" 
subject  to  the  Act,  pursuant  to  the 
Department's  regulations  (see  29  CFR 
2510.3-101,  Definition  of  "plan 
assets" — plan  investments);  and 

(3)  That  involves  no  agreement, 
arrangement,  or  understanding 
regarding  the  design  or  operation  of  the 
Fund  or  the  utilization  of  any  specific 
objective  criteria  which  is  intended  to 
benefit  AEFC  or  any  party  in  which 
AEFC  may  have  an  interest. 

(c)  The  term  "Index"  means  a 
securities  index  that  represents  the 
investment  performance  of  a  specific 
segment  of  the  public  market  for  equity 
or  debt  securities  in  the  United  States, 
but  only  if  — 

(1)  The  organization  creating  and 
maintaining  the  index  is — 

(A)  Engaged  in  the  business  of 
providing  financial  information, 
evaluation,  advice  or  securities 
brokerage  services  to  institutional 
clients, 

(B)  A  publisher  of  financial  news  or 
information,  or 

(C)  A  public  stock  exchange  or 
association  of  securities  dealers;  and, 

(2)  The  index  is  created  and 
maintained  by  an  organization 
independent  of  AEFC;  and. 


(3)  The  index  is  a  generally  accepted 
standardized  index  of  securities  which 
is  not  specifically  tailored  for  the  use  of 
AEFC. 

(d)  The  term  "opening  date"  means 
the  date  on  which  investments  in  or 
withdrawals  from  an  Index  or  Model- 
Driven  Fund  may  be  made. 

(e)  The  term  "Buy-up"  means  an 
acquisition  of  AE  Stock  by  an  Index  or 
Model-Driven  Fund  in  coimection  with 
the  initial  addition  of  such  Stock  to  an 
independently  maintained  index  upon 
which  the  Fund  is  based  or  the  initial 
investment  of  a  Fund  in  such  Stock. 

(f)  The  term  "AEFC"  refers  to 
American  Express  Financial 
Corporation  and  its  affiliates,  as  defined 
below  in  paragraph  (g). 

(g)  An  "affiliate"  of  AEFC  includes: 

(1)  Any  person,  directly  or  indirectiy, 
through  one  or  more  intermediaries, 
controlling,  controlled  by  or  under 
common  control  with  the  person; 

(2)  Any  officer,  director,  employee  or 
relative  of  such  person,  or  partner  of  any 
such  person;  and 

(3)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer, 
director,  partner  or  employee. 

(h)  The  term  "control"  means  the 
power  to  exercise  a  controlling 
influence  over  the  management  or 
policies  of  a  person  other  than  an 
individual. 

(i)  The  term  "automated  trading 
system"  means  an  electronic  trading 
system  that  functions  in  a  manner 
intended  to  simulate  a  securities 
exchange  by  electronically  matching 
orders  on  an  agency  basis  from  multiple 
buyers  and  sellers,  such  as  an 
"alternative  trading  system"  within  the 
meaning  of  the  SEC's  Reg.  ATS  [17  CFR 
part  242.300],  as  such  definition  may  be 
amended  from  time  to  time,  or  an 
"automated  quotation  system"  as 
described  in  section  3(a)(51)(A)(ii)  of  the 
'34  Act  [15  use  8c(a)(51)(A)(ii)]. 

(j)  The  term  "recognized  U.S. 
securities  exchange"  means  a  U.S. 
securities  exchange  that  is  registered  as 
a  "national  securities  exchange"  under 
Section  6  of  the  '34  Act  (15  USC  78f), 
as  such  definition  may  be  amended 
from  time  to  time,  which  performs  with 
respect  to  securities  the  functions 
commonly  performed  by  a  stock 
exchange  within  the  meaning  of 
definitions  under  the  applicable 
securities  laws  (e.g.,  17  CFR  part 
240.3b-16). 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  (the  Notice) 
published  on  September  19,  2000  at  65 
FR  56715. 


Written  Comments 

The  Department  received  one  written 
comment  with  respect  to  the  Notice  and 
no  requests  for  a  public  hearing.  The 
comment,  which  was  submitted  by  the 
applicant,  AEFC,  requests  certain 
modifications  to  the  conditional 
language  and  the  Summary  of  Facts  and 
Representations  (the  Summary)  of  the 
Notice.  AEFC  has  requested  these 
changes  for  purposes  of  clarification  or 
to  correct  several  typographical  errors. 

Following  is  a  discussion  of  AEFC's 
comment  and  the  Department's 
responses  to  the  areas  of  concern  raised 
by  AEFC. 

1 .  Investment  by  the  AEFC  plans  in 
thefiinds.  On  page  56716  of  the  Notice, 
Section  I(j)  provides  that  "[njo  more 
than  ten  (10)  percent  of  the  assets  of  any 
Fund  that  acquires  and  holds  AE  Stock 
is  comprised  of  any  AEFC  Plan(s)  for 
which  AEFC  exercises  investment 
discretion."  AEFC  assumes  that  this 
condition  relates  to  the  aggregate 
interest  of  all  Plans  that  are  sponsored 
by  AEFC  and  its  affiliates.  AEFC  also 
assumes  that  this  condition  does  not 
restrict  Fund  investments  by  any  AEFC 
Plan  that  is  a  participant-directed, 
defined  contribution  plan,  even  though 
AEFC  or  its  affiliates  may  have  used 
their  authority  to  make  such  Fund 
available  as  a  permissible  investment 
under  such  Plan. 

In  consideration  of  AEFC's  comment, 
the  Department  hereby  confirms  that  the 
10  percent  investment  limitation  refers 
to  the  aggregate  interest  that  all  AEFC 
Plans  may  have  in  a  Fund.  The 
Department  also  wishes  to  confirm  that 
this  limitation  does  not  restrict  Fund 
investments  by  any  AEFC  Plan,  which 
is  a  defined  contribution,  participant- 
directed  plan,  even  though  AEFC  or  its 
affiliates  may  have  used  their  authority 
to  make  such  Fund  available  to  an  AEFC 
Plan  participant  as  a  Plan  investment 
option. 

In  addition  to  the  above,  AEFC  has 
requested  the  Department  to  clarify  that 
the  10  percent  investment  limitation 
would  be  met  if  a  collective  investment 
fund  (in  which  an  AEFC  Plan  has  more 
than  a  10  percent  interest)  invests  in  an 
Index  or  Model-Driven  Fund  that  holds 
AE  Stock.  On  a  "look-through"  basis, 
AEFC  represents  that  the  AEFC  Plan 
would  not  hold  more  than  a  10  percent 
interest  in  the  second  Fund. 

In  response  to  this  comment,  the 
Department  wishes  to  emphasize  that 
this  principle  would  apply  as  long  as 
the  AEFC  Plan's  interest  in  the  second 
Fund  does  not  exceed,  on  a  "look- 
through"  basis,  10  percent  of  the  second 
Fund.  For  purposes  of  illustration,  the 
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Department  is  providing  the  following 
example. 

Assume  that  Plan  A,  an  AEPC  Plan,  has 
invested  $30  miUion  in  Collective  Investment 
Fund  «1  and  that  Collective  Investment  Fund 
#1  has  total  assets  of  SlOO  million.  On  the 
basis  of  the  foregoing.  Plan  A  has  a  30 
percent  undivided  ownership  interest  in 
Collective  Investment  Fund  #1. 

Assume  that  Collective  Investment  Fund 
#1  invests  all  of  its  assets  in  Index  Fund  #2 
which  has  $500  million  in  total  assets  and 
invests  in  AE  Stock. 

Plan  A's  ownership  interest  in  Index  Fund 
#2  would  be  determined  as  follows:  S30 
million/SlOO  million  -t-  S500  million  =  5 
percent. 

Thus,  on  a  "look-through"  basis,  Plan  A 
would  not  hold  more  than  a  10  percent 
interest  in  Index  Fund  #2. 

2.  Fund  transactions.  On  page  56716 
of  the  Notice,  in  Section  1(e),  and  on 
page  56720  of  the  Summary,  in 
Representation  14(f),  it  states  that  "[n]o 
transactions  by  a  Fund  involve 
purchases. from  or  sales  to,  AEFC 
(including  officers,  directors,  or 
employees  thereof),  or  any  party  in 
interest  that  is  a  fiduciary  with 
discretion  to  invest  plan  assets  into  the 
Fund  (unless  the  transaction  by  the 
Fimd  with  such  party  in  interest  would 
be  otherwise  subject  to  an  exemption)." 
AEFC  has  requested  that  the  Department 
clarify  that  the  foregoing  language  is 
meant  to  cover  only  transactions  that  are 
subject  to  this  exemption. 

Accordingly,  the  Department  concurs 
with  AEFC's  interpretation  of  the 
subject  language. 

3.  Affiliate  definition.  On  page  56717 
of  the  Notice,  Section  111(g)  of  die 
Definitions  provides,  in  part,  that  the 
term  "affiliate"  means,  with  respect  to 
AEFC,  "an  entity  which  directly  or 
indirectly,  through  one  or  more 
intermediaries,  is  controlled  by  AEFC." 
AEFC  believes  that  this  definition  is 
confusing  and  duplicative  because  it 
impUes  that  only  those  entities 
controlled  by  AEFC  are  affiliates  rather 
than  those  which  AEFC  directly  or 
indirectly  controls,  is  controlled  by  or  is 
under  common  control  with.  Therefore, 
AEFC  suggests  that  Section  111(g)  be 
deleted  and  that  Section  111(h),  which 
also  defines  the  term  "affiliate,"  be 
redesignated  as  Section  ni(g). 

In  response,  the  Department  concius 
with  AQ'C's  clarification  and  has 
modified  Section  in(g)  of  the  Notice, 
accordingly.  In  addition,  the 
Department  has  redesignated  paragraphs 
(i)  through  (k)  of  Section  HI  as 
paragraphs  (h)  through  (j)  in  the  final 
exemption. 

4.  Miscellaneous  revisions.  On  page 
5671 7  of  the  Notice,  Representation  1  of 
the  Siunmary  provides  a  description  of 
AEFC  "together  with  its  subsidiaries." 


AEFC  has  requested  that  the  Department 
modify  this  phrase  to  read  "together 
with  its  affiliates." 

In  addition,  on  page  56718  of  the 
Notice,  Representation  2  of  the 
Summary  states,  in  part,  that  "AEFC 
acts  as  investment  manager  of 
institutional  accounts,  including 
employee  benefit  plans,  with  assets 
totaling  approximately  $38.3  miUion." 
However,  AEFC  points  out  that  the 
"$38.3  million"  figiue  should  be  revised 
to  read  "$38.3  billion." 

In  response  to  the  foregoing 
comments,  the  Department  has  noted 
these  revisions  to  the  Summary. 

For  further  information  regarding 
AEFC's  comment  letter  or  otiber  matters 
discussed  herein,  interested  persons  are 
encouraged  to  obtain  copies  of  the 
exemption  application  file  (Exemption 
Application  No.  D-10855)  the 
Department  is  maintaining  in  this  case. 
The  complete  application  file,  as  well  as 
all  supplemental  submissions  received 
by  the  Department,  are  made  available 
for  public  inspection  in  the  Public 
Documents  Room  of  the  Pension  and 
Welfare  Benefits  Administration.  Room 
N-1513.  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

Accordingly,  after  giving  full 
consideration  to  the  entire  record, 
including  the  written  comment 
provided  by  AEFC.  the  Department  has 
made  the  aforementioned  changes  to  the 
Notice  and  has  decided  to  grant  the 
exemption  subject  to  the  modifications 
and  clarifications  described  above. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toIl-fi«e  number.) 

ING  Barings  LLC,  ING  Institutional 
Trust  Company  and  Affiliates,  Located 
in  New  York,  New  York,  Exemption 

(Prohibited  TransacUon  Exemption  2001-08 
Exemption  Application  No.:  D-10908]. 

Section  I — Transactions 

Effective  as  of  December  6,  2000,  the 
date  of  the  publication  of  the  proposed 
exemption  in  the  Federal  Re^ster,  the 
restrictions  of  sections  406(a),  406(b)(1) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code,' 
shall  not  apply  to: 

(a)  the  lending  of  securities  to: 

(1)  ING  Barings  LLC  (ING); 

(2)  the  London  branch  (ING  Bank 
London)  of  ING  Bank  N.  V.  or  any 


successor  in  interest  bank  which  is 
subject  to  the  laws  of  the  United 
Kingdom  and  the  Netherlands; 

(3)  ING  Barings  Limited  (ING 
London); 

(4)  ING  Baring  Securities  (Japan) 
Limited  (ING  japan);  and 

(5)  any  broker-dealer  that,  now  or  in 
the  future,  is  an  affiliate  of  ING  which 
is  subject  to  regtilation  under  the  laws 
of  the  United  States  or  the  United 
Kingdom  or  Japan;^  by  employee  benefit 
plans,  including  commingled 
investment  funds  holding  assets  of  such 
plans  (the  Client  Plan(s)),  for  which  in 
connection  with  securities  lending 
activities,  an  affiliate  of  the  ING 
Borrowers,  the  ING  Institutional  Trust 
Company  (ING  Institutional),  its 
corporate  successors,  or  any  foreign  or 
domestic  affiliate  of  ING,^  acts  as  a 
securities  lending  agent  (or  sub-agent)  or 
as  a  directed  trustee  or  custodian  for 
such  Client  Plans  under  either  of  two 
securities  lending  arrangements  referred 
to  herein  as  Plan  A  and  Plan  B;  and 

(b)  the  receipt  of  compensation  by 
ING  Trust  in  connection  with  securities 
lending  transactions,  provided  that  for 
all  transactions  described  above  the 
conditions,  as  set  forth  in  Section  n, 
below,  are  satisfied. 

Section  U — Conditions 

(a)  For  each  Client  Plan,  neither  the 
ING  Borrowers  nor  ING  Trust  has  or 
exercises  discretionary  authority  or 
control  with  respect  to  the  investment  of 
the  assets  of  such  Client  Plan  involved 
in  the  transaction  (other  than  with 
respect  to  the  investment  of  cash 
collateral  after  the  seciuities  have  been 
loaned  and  collateral  received),  or 
renders  investment  advice  (within  the 
meaning  of  29  CFR  2510.3-21(c))  with 
respect  to  those  assets,  including  any 
decisions  concerning  such  Client  Plan's 
acquisition  or  disposition  of  securities  ^ 
available  for  seciirities  lending 
transactions; 

(b)  With  regard  to: 

(1)  Plan  A,  under  which  ING  Trust 
lends  securities  of  a  Client  Plan  to  an 
ING  Borrower  in  either  an  agency  or 
sub-agency  capacity,  such  arrangement 
is  approved  in  advance  by  a  fiduciary  of 
the  Client  Plan  (the  Client  Plan 
Fiduciary)  that  is  independent  of  ING 


'  For  purposes  of  this  exemption,  references  to 
specific  provisions-of  Title  I  of  the  Act,  unless 
otherwise  specified,  refer  to  the  corresDonding 
provisioas  of  the  Code. 


^  ING,  ING  Bank  London  or  any  successor  in 
interest  bank  which  is  subject  to  the  laws  of  the 
United  Kingdom  and  the  Netherlands,  ING  London, 
INC  Japan,  and  any  broker-dealer  that,  now  or  in 
the  future,  is  an  affiliate  of  ING  which  is  subject  to 
regulation  under  the  laws  of  the  United  States  or 
the  United  Kingdom  or  Japan  are  referred  to  herein 
collectively  as  ING  Borrowers  or  individually  as 
ING  Borrower. 

^  ING  Institutional,  its  corporate  successors,  or 
any  foreign  or  domestic  affiliate  of  ING  6is  referred 
to  herein  collectively  as  ING  Trust 
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Trust  and  the  ING  Borrower  and  is 
negotiated  by  ING  Trust,  which  acts  as 
a  liaison  between  the  lender  and  the 
borrower  to  facilitate  the  securities 
lending  transaction.^ 

(2)  Plan  B,  imder  which  an  ING 
Borrower  directly  negotiates  an 
agreement  with  the  Client  Plan 
Fiduciary,  including  a  Client  Plan  for 
which  ING  Trust  provides  services  with 
respect  to  the  portfolio  of  securities  to 
be  loaned,  piu-suant  to  an  exclusive 
borrowing  arrangement  (an  Exclusive 
Borrowing  Arrangement),  such  Client 
Plan  Fiduciary  is  independent  of  both 
the  ING  Borrower  and  ING  Trust,  and 
ING  Trust  does  not  participate  in  any 
such  negotiations. 

(c)  Before  a  Client  Plan  participates  in 
a  sectuities  lending  program  with 
respect  to  Plan  A  and  before  any  loan 
of  sectirities  to  an  ING  Borrower 
pursuant  to  Plan  A  is  affected,  a  Client 
Plan  Fiduciary  that  is  independent  of 
ING  Trust  and  the  ING  Borrower  must 
have: 

(1)  Authorized  and  approved  a 
securities  lending  authorization 
agreement  with  ING  Trust  (the  Agency 
Agreement),  where  ING  Trust  is  acting 
as  the  direct  securities  lending  agent; 

(2)  Authorized  and  approved  the 
primary  sectuities  lending  authorization 
agreement  (the  Primary  Lending 
Agreement)  with  the  primary  lending 
agent,  where  ING  Trust  is  lending 
securities  imder  a  sub-agency 
arrangement  with  a  primary  lending 
agent;  and 

(3)  Approved  the  general  terms  of  the 
seciuities  loan  agreement  (the  Basic 
Loan  Agreement)  between  such  Client 
Plan  and  the  ING  Borrower,  the  specific 
terms  of  which  are  negotiated  and 
entered  into  by  ING  Trust. 

(d)  The  terms  of  each  loan  of 
securities  by  a  Client  Plan  to  an  ING 
Borrower  are  at  least  as  favorable  to 
such  Plan  as  those  of  a  comparable 
arm's-length  transaction  between 
imrelated  parties; 

(e)  A  Client  Plan  may  terminate  a 
sectirities  lending  agency  (or  sub- 
agency)  agreement  imder  Plan  A  or  an 
Exclusive  Borrowing  Arrangement 
under  Plan  B  at  any  time  without 
penalty  on  five  (5)  business  days  notice, 
whereupon  the  ING  Borrower  shall 
deliver  securities  identical  to  the 
borrowed  securities  (or  the  equivalent 


*  The  Department,  herein,  is  not  providing 
exemptive  relief  for  securities  lending  transactions 
engaged  in  by  primary  lending  agents,  other  than 
ING  Trust,  beyond  that  provided  pursuant  to 
Prohibited  Transaction  Class  Exemption  81-6 
(PTCE  81-6)  (46  FR  7527,  January  23.  1981,  as 
amended  at  52  FR  18754,  May  19, 1987),  and 
Prohibited  Transaction  Class  Exemption  82-63 
(PTCE  82-63)  (47  FR  14604,  April  6,  1982). 


thereof  in  the  event  of  reorganization, 
recapitalization,  or  merger  of  the  issuer 
of  the  borrowed  securities)  to  the  Client 
Plan  within: 

(1)  The  customary  delivery  period  for 
such  securities; 

(2)  Five  (5)  business  days;  or 

(3)  The  time  negotiated  for  such 
delivery  by  the  Client  Plan  and  the  ING 
Borrower,  whichever  is  less. 

(f)  ING  Institutional  (or  another 
custodian  designated  to  act  on  behalf  of 
the  Client  Plan)  as  agent  for  the  Client 
Plan  receives  from  the  ING  Borrower 
(either  by  physical  delivery  or  by  book 
entry  in  a  securities  depository  located 
in  the  United  States,  wire  transfer  or 
similar  means)  by  the  close  of  business 
on  or  before  the  day  the  loaned 
securities  are  delivered  to  such  ING 
Borrower,  collateral  consisting  of  U.S. 
currency,  securities  issued  or 
guaranteed  by  the  U.S.  Government  or 
its  agencies  or  instrumentalities, 
irrevocable  letters  of  credit  issued  by  a 
United  States  Bank,  other  than  ING 
Trust  or  the  ING  Borrowers,  or  any 
combination  thereof,  or  other  collateral 
permitted  under  PTCE  81-6  (as  it  may 
be  amended  or  superseded); 

(g)  The  market  value  (or  in  the  case 
of  a  letter  of  credit,  a  stated  amount)  of 
the  collateral  on  the  close  of  business  on 
the  day  preceding  the  day  of  the  loan  is 
initially  at  least  102  percent  (102%)  of 
the  market  value  of  the  loaned 
securities.  The  applicable  Basic  Loan 
Agreement  gives  the  Client  Plan  a 
continuing  security  interest  in  and  an 
lien  on  the  collateral.  The  level  of 
collateral  is  monitored  daily  either  by 
ING  Trust  under  Plan  A  or  ING  Trust  or 
other  designee  of  the  Client  Plan  under 
Plan  B.  If  the  market  value  of  the 
collateral,  on  the  close  of  trading  on  a 
business  day,  is  less  than  100  percent 
(100%)  of  the  market  value  of  the 
loaned  securities  at  the  close  of  business 
on  that  day,  the  ING  Borrower  is 
required  to  deliver  by  the  close  of 
business  on  the  next  day,  sufficient 
additional  collateral  such  that  the 
market  value  of  the  collateral  will  again 
equal  102  percent  (102%). 

(h)  With  regard  to: 

(1)  Plan  A,  prior  to  a  Client  Plan 
entering  into  a  Basic  Loan  Agreement, 
the  ING  Borrower  will  furnish  its  most 
recent  available  audited  and  unaudited 
statements  to  ING  Trust,  which,  in  turn, 
will  provide  such  statements  to  the 
Client  Plan  before  such  Client  Plan 
approves  of  the  terms  of  the  Basic  Loan 
Ap^ement.  The  Basic  Loan  Agreement 
contains  a  requirement  that  the 
applicable  ING  Borrower  must  give 
prompt  notice  at  the  time  of  a  loan  of 
any  material  adverse  changes  in  its 
financial  condition  since  the  date  of  the 


most  recently  furnished  financial 
statements.  If  any  such  changes  have 
taken  place,  ING  Trust  will  not  make 
any  further  loans  to  the  ING  Borrower, 
unless  an  independent  Client  Plan 
Fiduciary  is  provided  notice  of  any 
material  change  and  approves  the  loan 
in  view  of  the  changed  financial 
condition; 

(2)  Plan  B,  prior  to  a  Client  Plan 
entering  into  an  Exclusive  Borrowing 
Arrangement,  the  ING  Borrower  will 
furnish  its  most  recent  available  audited 
and  unaudited  statements  to  the  Client 
Plan  before  the  Client  Plan  elects  to 
enter  into  such  agreement.  The 
Exclusive  Borrowing  ArrangemeBt 
contains  a  requirement  that  the  ING 
Borrower  must  give  prompt  notice  at  the 
time  of  the  loan  of  any  material  adverse 
changes  in  its  financial  condition  since 
the  date  of  the  most  recentiy  furnished 
financial  statements; 

(i)  In  return  for  lending  seciuities,  the 
Client  Plan  either: 

(1)  receives  a  reasonable  fee  which  is 
related  to  the  value  of  the  borrowed 
securities  and  the  duration  of  the  loan; 
or 

(2)  has  the  opportunity  to  derive 
compensation  through  the  investment  of 
cash  collateral.  (Under  such 
circumstances,  the  Client  Plan  may  pay 
a  loan  rebate  or  similar  fee  to  the  ING 
Borrower,  if  such  fee  is  not  greater  than 
the  fee  the  Client  Plan  would  pay  in  a 
comparable  arm's  length  transaction 
with  an  unrelated  party.) 

(j)  All  the  procedures  regarding  the 
securities  lending  activities  will  at  a 
minimum  conform  to  the  applicable 
provisions  of  PTCE  81-6  and  PTCE  82- 
63  as  well  as  the  applicable  banking 
laws  of  the  United  Kingdom  and  the 
Netherlands  and  securities  laws  of  the 
United  States  or  the  United  Kingdom  or 
Japan; 

(k)  ING  Institutional  agrees  to 
indemnify  and  hold  harmless  the  Client 
Plans  in  die  United  States  (including  the 
sponsor  and  fiduciaries  of  such  Client 
Plans)  for  any  transactions  covered  by 
this  exemption  with  ING  Borrowers  so 
that  the  Client  Plans  do  not  have  to 
litigate  in  the  case  of  ING  Borrowers  in 
foreign  jurisdictions  or  sue  ING 
Borrowers  to  realize  on  the 
indemnification.  Such  indemnification 
by  DMG  Institutional  is  against  any  and 
all  reasonably  foreseeable  damages, 
losses,  liabilities,  costs,  and  expenses 
(including  attorney's  fees)  which  the 
Client  Plans  may  incur  or  suffer,  arising 
from  any  impermissible  use  by  ENG 
Borrowers  of  the  loaned  securities  or 
fit)m  an  event  of  default  arising  from 
ING  Borrowers'  failing  to  deliver  loaned 
securities  in  accordance  with  the 
applicable  Basic  Loan  Agreement  or 
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otherwise  failing  to  comply  with  the 
terms  of  such  agreement,  except  to  the 
extent  that  such  losses  or  damages  are 
caused  by  the  Client  Plans'  own 
negUgence. 

(1)  If  any  event  of  default  occiirs,  ING 
Institutional  promptly  and  at  its  own 
expense  (subject  to  rights  of  subrogation 
in  the  collateral  and  against  such 
borrower),  will  purchase  or  cause  to  be 
purchased,  for  the  account  of  the  Client 
Plans,  securities  identical  to  the 
borrowed  seciuities  (or  their  equivalent 
as  discussed  above).  If  the  collateral  is 
insufficient  to  accomplish  such 
purchase,  ING  Institutional  will 
indemnify  the  Client  Plan  for  any 
shortfall  in  the  collateral  plus  interest 
on  such  amount  and  any  transaction 
costs  incurred  (including  attorney's  fees 
of  the  Client  Plan  for  legal  actions 
arising  out  of  the  default  on  loans  or 
failure  to  properly  indemnify  under  this 
provision).  Alternatively,  if  such 
replacement  securities  cannot  be 
obtained  on  the  open  market,  ING 
Institutional  will  pay  the  Client  Plan  the 
difference  in  U.S.  dollars  between  the 
market  value  of  the  loaned  securities 
and  the  market  value  of  the  related 
collateral  on  the  date  of  the  borrower's 
breach  of  its  obligation  to  return  the 
loaned  securities. 

(2)  If,  however,  the  event  of  default  is 
caused  by  the  ING  Borrower's  failure  to 
retiun  securities  within  a  designated 
time,  the  Client  Plan  has  the  right  to 
purchase  securities  identical  to  the 
borrowed  securities  and  apply  the 
collateral  to  payment  of  the  purchase 
price  and  any  other  expenses  of  the  Plan 
associated  with  the  sale  and/or 
purchase. 

(1)  The  Client  Plan  receives  the 
equivalent  of  all  distributions  made  to 
holders  of  the  borrowed  securities 
during  the  term  of  the  loan,  including, 
but  not  limited  to,  cash  dividends,  and 
interest  payments  on  the  loaned 
secimties,  shares  of  stock  as  a  result  of 
stock  splits  and  rights  to  purchase 
additional  securities,  or  other 
distributions. 

(m)  Prior  to  any  Client  Plan's  approval 
of  the  lending  of  its  securities  to  any 
ING  Borrower,  a  copy  of  the  notice  of 
proposed  exemption  and  a  copy  of  the 
final  exemption  will  be  provided  to 
such  Client  Plan. 

(n)  Each  Client  Plan  receives  monthly 
reports  with  respect  to  the  securities 
lending  transactions,  including  but  not 
limited  to  the  information  described  in 
representation  number  19,  as  published 
in  the  Summary  of  Facts  and 
Representations  in  the  Notice  of 
Proposed  Exemption  (the  Notice),  so    • 
that  an  independent  Client  Plan 


Fiduciary  may  monitor  such 
transactions  with  the  ING  Borrowers. 

(0)  Only  Client  Plans  with  total  assets 
having  an  aggregate  market  value  of  at 
least  $50  million  are  permitted  to  lend 
securities  to  the  ING  Borrowers; 
provided,  however,  that — 

(1)  In  the  case  of  two  or  more  Client 
Plans  which  are  maintained  by  the  same 
employer,  controlled  group  of 
corporations  or  employee  organization 
(the  Related  Client  Plans),  whose  assets 
are  commingled  for  investment 
purposes  in  a  single  master  trust  or  any 
other  entity  the  assets  of  which  are 
"plan  assets"  under  29  CFR  2510.3-101 
(die  Plan  Asset  Regulation),  which 
entity  is  engaged  in  securities  lending 
arrangements  with  the  ING  Borrowers, 
the  foregoing  $50  million  requirement 
shall  be  deemed  satisfied  if  such  trust  or 
other  entity  has  aggregate  assets  which 
are  in  excess  of  $50  million;  provided 
that  if  the  fiduciary  responsible  for 
making  the  investment  decision  on 
behalf  of  such  master  trust  or  other 
entity  is  not  the  employer  or  an  affiliate 
of  the  employer,  such  fiduciary  has  total 
assets  imder  its  management  and 
control,  exclusive  of  the  $50  million 
threshold  amount  attributable  to  plan 
investment  in  the  commingled  entity, 
which  are  in  excess  of  $100  million. 

(2)  In  the  case  of  two  or  more  Client 
Plans  which  are  not  maintained  by  the 
same  employer,  controlled  group  of 
corporations,  or  employee  organization 
(the  Unrelated  Client  Plans),  whose 
assets  are  commingled  for  investment 
purposes  in  a  group  trust  or  any  other 
form  of  entity  the  assets  of  which  are 
"plan  assets"  under  the  Plan  Asset 
Regulation,  which  entity  is  engaged  in 
securities  lending  arrangements  with 
the  ING  Borrowers,  the  foregoing  $50 
million  requirement  is  satisfied  if  such 
trust  or  other  entity  has  aggregate  assets 
which  are  in  excess  of  $50  million 
(excluding  the  assets  of  any  plan  with 
respect  to  which  the  fiduciary 
responsible  for  making  the  investment 
decision  on  behalf  of  such  group  trust 
or  other  entity  or  any  member  of  the 
controlled  group  of  corporations 
including  such  fiduciary  is  the 
employer  maintaining  such  plan  or  an 
employee  organization  whose  members 
are  covered  by  such  plan).  However,  the 
fiduciary  responsible  for  making  the 
investment  decision  on  behalf  of  such 
group  trust  or  other  entity — 

(A)  Has  full  investment  responsibility 
with  respect  to  Client  Plan  assets 
invested  therein;  and 

(B)  Has  total  assets  imder  its 
management  and  control,  exclusive  of 
the  $50  million  threshold  amoimt 
attributable  to  plan  investment  in  the 
commingled  entity,  which  are  in  excess 


of  $100  million.  (In  addition,  none  of 
the  entities  described  above  must  be 
formed  for  the  sole  purpose  of  making 
loans  of  securities.) 

(p)  With  respect  to  any  calendar 
quarter,  at  least  50  percent  (50%)  or 
more  of  the  outstanding  dollar  value  of 
securities  loans  negotiated  on  behalf  of 
Client  Plans  will  be  to  unrelated 
borrowers,  imless  the  Client  Plan  has 
entered  into  an  Exclusive  Borrowing 
Arrangement  with  the  ING  Borrowers. 

(q)  In  addition  to  the  above,  all  loans 
involving  Foreign  Borrowers,  as  defined 
in  Section  HI  (c),  below,  must  satisfy  the 
following  supplemental  requirements: 

(1)  Such  Foreign  Borrower  is  a  bank 
which  is  regulated  by  both  the  Dutch 
Central  Bank  (De  Nederlandsche  Bank 
or  DNB)  and  the  Financial  Services 
Authority  (FSA)  of  the  United  Kingdom 
or  must  be  a  registered  broker-dealer 
subject  to  regulation  by  either  the 
Secimties  and  Futures  Authority  of  the 
United  Kingdom  (the  SFA)  or  the 
Ministry  of  Finance  (the  MOF)  and  the 
Tokyo  Stock  Exchange. 

(2)  Such  Foreign  Borrower  must  be  in 
compliance  with  all  applicable 
provisions  of  Rule  15a-6  (17  CFR 
240.15a-6)  under  the  Securities  and 
Exchange  Act  of  1934  (the  1934  Act) 
which  provides  for  foreign  broker- 
dealers  a  limited  exemption  from 
United  States  registration  requirements; 

(3)  All  collateral  is  maintained  in 
United  States  dollars  or  United  States 
dollar-denominated  securities  or  letters 
of  credit; 

(4)  All  collateral  is  held  in  the  United 
States  and  the  situs  of  the  securities 
lending  agreements  (either  the  Basic 
Loan  Agreement  under  Plan  A  or  the 
Exclusive  Borrowing  Arrangement 
under  Plan  B)  is  maintained  in  the 
United  States  under  an  arrangement  that 
complies  with  the  indicia  of  ownership 
requirements  imder  section  404(b)  of  the 
Act  and  the  regulations  promulgated 
under  29  CFR  2550.404ft)>-l;  and 

(5)  Prior  to  entering  a  transaction 
involving  a  Foreign  Borrower,  the 
applicable  Foreign  Borrower  must — 

(A)  Agree  to  submit  to  the  jurisdiction 
of  the  United  States; 

(B)  Agree  to  appoint  an  agent  for 
service  of  process  in  the  United  States, 
which  may  be  an  affiliate  (the  Process 
Agent); 

(C)  Consent  to  service  of  process  on 
the  Process  Agent;  and 

(D)  Agree  that  enforcement  by  a  Client 
Plan  of  the  indemnity  provided  by  ING 
Institutional  will  occur  in  the  United 
States  courts; 

(r)  ING  maintains  or  causes  to  be 
maintained  within  the  United  States  for 
a  period  of  six  (6)  years  fi-om  the  date 
of  each  securities  lending  transaction,  in 
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a  manner  that  is  convenient  and 
accessible  for  audit  and  examination, 
such  records  as  are  necessary  to  enable 
the  persons  described  in  Section  II  (8)(1) 
below  to  determine  whether  the 
conditions  of  this  exemption,  if  granted, 
have  been  met;  except  that — 

(1)  a  prohibited  transaction  will  not 
be  considered  to  have  occurred  if,  due 
to  circumstances  beyond  the  control  of 
ING  or  the  other  ING  Borrowers,  the 
records  are  lost  or  destroyed  prior  to  the 
end  of  the  six  year  period;  and 

(2)  no  party  in  interest  with  respect  to 
an  employee  benefit  plan,  other  than 
ING  or  the  other  ING  Borrowers,  shall  be 
subject  to  the  civil  penalty  that  may  be 
assessed  under  section  502(i)  of  the  Act, 
or  to  the  taxes  imposed  by  section 
4975(a)  or  (b)  of  the  Code,  if  such 
records  are  not  maintained,  or  are  not 
available  for  examination  as  required  by 
Section  n(s)(l),  below. 

(s)(l)  Except  as  provided  in 
subparagraph  (2)  of  this  Section  n(s)  and 
notwithstanding  any  provisions  of 
subsections  (a)(2)  and  (b)  of  section  504 
of  the  Act,  the  records  referred  to  in 
Section  II(r),  above,  are  unconditionally 
available  at  their  customary  location  for 
examination  during  normal  business 
hours  by — 

(A)  Any  duly  authorized  employee  or 
representative  of  the  Department,  the 
Internal  Revenue  Service,  or  the 
Securities  and  Exchange  Commission 
(SEC); 

(B)  Any  fiduciary  of  a  participating 
Client  Plan  or  any  duly  authorized 
representative  of  such  fiduciary; 

(C)  Any  contributing  employer  to  any 
participating  Client  Plan,  or  any  duly 
authorized  employee  or  representative 
of  such  employer;  and 

(D)  Any  participant  or  beneficiary  of 
any  participating  Client  Plan,  or  any 
duly  authorized  representative  of  such 
participant  or  beneficiary. 

(2)  None  of  the  persons  described  in 
subparagraphs  (B)-(D)  of  Section  n(s)(l) 
shall  be  authorized  to  examine  trade 
secrets  of  ING  or  the  other  ING 
Borrowers,  or  commercial  or  financial 
information  which  is  privileged  or 
confidential. 

Section  III — Definitions 

For  purposes  of  this  exemption, 
(a)  The  term  "affiliate"  of  another 
person  shall  include: 

(1)  Any  person,  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  such  other 
person; 

(2)  Any  officer,  director,  employee,  or 
relative  (as  defined  in  section  3(15)  of 
the  Act)  of  such  other  person  or  any 
partner  in  such  person;  and 


(3)  Any  corporation  or  partnership  of 
which  such  other  person  is  an  officer, 
director,  employee  or  in  which  such 
person  is  a  partner. 

(b)  The  term  "control"  means  the 
power  to  exercise  a  controlling 
influence  over  the  management  or 
policies  of  a  person  other  than  an 
individual. 

(c)  The  term,  "Foreign  Borrower  or 
Foreign  Borrowers"  means:  (1)  ING 
Bank  London  or  any  successor  in 
interest  bank  subject  to  the  laws  of  the 
United  Kingdom  and  the  Netherlands; 
(2)  ING  London;  (3)  ING  Japan;  and  (4) 
any  broker-dealer  that,  now  or  in  the 
future,  is  an  affiliate  of  ING  which  is 
subject  to  regulation  under  the  laws  of 
the  United  States  or  the  United 
Kingdom  or  Japan. 

Written  Comments 

In  the  Notice,  the  Department  of  Labor 
(the  Department)  invited  all  interested 
persons  to  submit  written  comments 
and  requests  for  a  hearing  on  the 
.  proposed  exemption  within  thirty  (30) 
days  of  the  date  of  the  publication  of  the 
Notice  in  the  Federal  Register  on 
December  6,  2000.  All  comments  and 
requests  for  a  hearing  were  due  by 
January  5,  2001. 

During  the  comment  period,  the 
Department  received  no  requests  for  a 
hearing.  However,  the  Department  did 
receive  comment  letters  from  the 
applicant.  In  this  regard,  in  a  letter 
dated  January  3,  2001,  the  applicants 
requested  certain  modifications  and 
clarifications  to  the  language  of  the 
exemption,  as  proposed,  and  requested 
certain  amendments  to  the  language  of 
the  Summary  of  Facts  and 
Representations  (SFR)  in  the  Notice. 
Subsequently,  in  a  letter  dated  January 
19,  2001,  the  applicants  revised  various 
portions  of  the  previous  comment  letter. 
A  discussion  of  each  of  the  applicant's 
comments  and  the  Department's 
responses,  thereto,  are  set  forth  in  the 
numbered  paragraphs  below. 

1.  The  applicants  have  requested  that 
any  reference  to  ITTC  in  the  final 
exemption  be  changed  to  "ING  Trust." 
In  this  regard,  the  applicants  believe 
that  the  use  of  the  term,  "IITC,"  will  be 
confusing  to  potential  clients  when  the 
exemption  documents  are  provided  to 
such  clients  prior  to  entering  into  a 
securities  lending  arrangement. 

Although  the  Department  concurs 
with  the  applicants'  request  and  has 
changed  all  references  to  "DTC"  in  the 
final  exemption  to  "ING  Trust,"  the 
Department  notes  that,  throughout  the 
proposed  exemption,  the  Department 
distinguished  between  the  ING 
Institutional  Trust  Company  (ING 
Institutional),  acting  in  its  individual 


capacity,  and  DTC,  a  collective  term, 
which  refers  to  ING  Institutional,  its 
corporate  successors,  or  any  foreign  or 
domestic  affiliate  of  ING  Barings  LLC. 
Accordingly,  in  compliance  with  the 
applicants'  request  the  words,  "ING 
Trust."  in  the  final  exemption  will 
collectively  refer  to  ING  Institutional,  its 
corporate  successors,  or  any  foreign  or 
domestic  affiliate  of  ING  Barings  LLC. 

2.  In  its  revised  comment  letter,  dated 
January  19,  2001,  the  applicants 
requested  an  amendment  of  paragraph 
(f)  of  Section  II,  as  published  in  the 
Notice  (65  FR  76294),  by  replacing  the 
phrase,  "Client  Plan,"  with  the  words, 
"ING  Institutional." 

The  Department  concurs  and  has 
modified  Section  11(f)  of  the  final 
exemption.  Words  that  have  been 
stricken  appear  in  the  closed  brackets, 
and  additions  have  been  underlined  in 
the  text  below,  as  follows: 

(0  [Client  Plans)  ING  Institutional  (or 
another  custodian  designated  to  act  on  behalf 
of  the  Client  Plan)  as  agent  for  the  Client 
Plan  receives  firom  the  ING  Borrower  (either 
by  physical  delivery  or  by  book  entry  in  a 
securities  depository  located  in  the  United 
States,  wire  transfer  or  similar  means)  by  the 
close  of  business  on  or  before  the  day  the 
loaned  securities  are  delivered  to  such  ING 
Borrower,  collateral  consisting  of  U.S. 
currency,  securities  issued  or  guaranteed  by 
the  U.S.  Government  or  its  agencies  or 
instnmientalities,  irrevocable  letters  of  credit 
issued  by  a  United  States  Bank,  other  than 
ING  Trust  or  the  ING  Borrowers,  or  any 
combination  thereof,  or  other  collateral 
permitted  under  PTCE  81-6  (as  it  may  be 
amended  or  superseded); 

Further,  the  Department  notes  that  for 
the  sake  of  consistency,  the  text  of 
paragraph  17,  as  published  in  the  Notice 
(65  FR  76299),  should  have  been 
modified  by  striking  the  words,  "DTC," 
and  substituting  the  phrase,  "ING 
Institional  acting  as  agent." 
Accordingly,  words  that  should  have 
been  stricken  in  the  first  sentence  of 
paragraph  17  in  the  Notice  appear  in  the 
closed  brackets,  and  additions  are 
underlined  in  the  text  below,  as  follows: 

[irrC]  ING  Institutional  acting  as  agent  on 
behalf  of  a  Client  Plan  will  receive  collateral 
from  ING  Borrowers  by  physical  delivery, 
book  entry  in  a  U.S.  secimties  depository, 
wire  transfer,  or  similar  means  by  the  close    . 
of  business  on  or  before  the  day  the  loaned 
securities  are  delivered  to  such  ING 
Borrowers. 

3.  The  applicants  have  suggested 
certain  deletions  and  additions  to  the 
language  in  the  SFR,  as  published  in  the 
Notice,  and  have  requested  that  the 
Department  substitute  the  text  which  is 
quoted  below  for  the  language  that 
appeared  in  the  Notice.  The  Department 
concurs  and  has  made  the  requested 
deletions  and  additions  in  the  language 


10S30 


Federal  Regjatw / Vol.  66,  No.  31  / Wednesday,  February  14,  2001 /Notices 


in  the  SFR,  as  published  in  the  Notice. 
The  applicants'  deletions  to  the 
language  that  appeared  in  the  SFR  are 
noted  below  by  the  words  stricken  in 
the  closed  brackets,  and  the  applicants' 
additions  have  been  underlined  in  the 
text  below. 

(A)  The  text  of  subparagraph  (d)  of 
paragraph  36,  as  published  in  the  SFR 
in  the  Notice  (65  FR  76303),  should 
have  read  as  follows: 

Neither  the  INC  Borrowers  nor  ITFC  will 
exercise  any  discretionary  authority  or 
control  with  respect  to  the  investment  of  the 
assets  of  Client  Plans  involved  in  the 
securities  lending  transactions  [other  than 
with  respect  to  the  investment  of  cash 
collateral  after  the  securities  have  been 
loaned  and  the  collateral  received^,  or  render 
investment  advice  with  respect  to  those 
assets,  including  any  decisions  concerning  a 
Client  Plan's  acquisition  or  disposition  of 
securities  available  for  lending. 

(B)  The  applicants  seek  to  strike  the 
entire  text  of  subparagraph  (h)  of 
paragraph  36,  as  published  in  the  SFR 
in  the  Notice(65  FR  76303),  as  set  forth, 
below: 

(The  market  value  of  the  collateral  which 
secures  any  loan  of  securities  will  at  all  times 
equal  at  least  102  percent  (102%)  of  the 
market  value  of  the  loaned  securities;] 

and  substitute  in  its  entirety  the 
following  language: 

The  level  of  collateral  is  monitored  daily 
either  by  ING  Trust  under  Plan  A  or  ING 
Trust  or  other  designee  of  the  Client  Plan 
under  Plan  B.  The  market  value  of  the 
collateral  will  initially  equal  102  percent 
(102%)  of  the  loaned  securities.  If  the  market 
value  of  the  collateral  falls  below  100  percent 
(100%).  the  ING  Borrower  will  deliver 
additional  collateral  on  thefollomng  day 
such  that  the  market  value  of  the  collateral 
will  again  equal  102  percent  (102%). 

After  giving  full  consideration  to  the 
entire  record,  including  the  written 
comments  from  the  applicants,  the 
Department  has  decided  to  grant  the 
exemption,  as  described,  amended,  and 
concurred  in  above.  In  this  regard,  the 
comment  letters  submitted  by  the 
applicants  to  the  Department  have  been 
included  as  part  of  the  public  record  of 
the  exemption  application.  The 
complete  application  file,  including  all 
supplemental  submissions  received  by 
the  Department,  is  made  available  for 
public  inspection  in  the  Public 
Documents  Room  of  the  Pension 
Welfare  Benefits  Administration,  Room 
N-1513,  U.S.  Department  of  Labor.  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  Notice  published 
on  December  6.  2000,  at  65  ¥K  76293. 


FOR  FURTHER  MFOftMA-nON  CONTACT: 
Angelena  C.  Le  Blanc  of  the  Department, 
telephone  (202)  219-8883  (This  is  not  a 
toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  frt>m  certain  other 
provisions  to  which  the  exemptions 
does  not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington,  DC,  this  8th  day  of 
February,  2001. 

Ivan  Straafeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 
(FR  Doc.  01-3689  Filed  2-13-01;  8:45  am) 

BILUNG  CODE  4610-3»-4> 


FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

Sunshine  Act  Meeting 

February  8,  2001. 

TIME  AND  DATE:  2  p.m.,  Thursday, 
February  15,  2001. 

PLACE:  Room  6005,  6th  Floor,  1730  K 
Street,  N.W.,  Washington,  D.C. 
STATUS:  Open. 


MATTERS  TO  BE  C0N8I0ERE0:  The 

Commission  will  consider  and  act  upon 
the  following: 

1.  Central  Sand  &  Gravel  Co.,  Docket 
No.  CENT  98-230-RM  flssues  include 
whether  the  judge  erred  in  concluding 
that  the  operator  violated  30  CFR 
56.12045  by  failing  to  maintain 
clearances  between  a  stockpile  and 
overhead  powerlines). 

Any  person  attending  an  open 
meeting  who  requires  special 
accessibility  features  and/or  auxiliary 
aids,  such  as  sign  language  interpreters, 
must  inform  the  Commission  in  advance 
of  those  needs.  Subject  20  29  CFR 
2706.150(a)(3)  and  2706.160(d). 
COiaACT  PERSON  FOR  MORE  INFO:  Jean 
Ellen,  (202)  653-5629/(202)  708-9300 
for  TDD  Relay/1-800-877-8339  for  toll 
fr«e. 

Jean  H.  Ellen, 

Chief  Docket  Clerk, 

(FR  Doc.  01-3842  Filed  2-12-01;  2:10  pm) 

BNJJNa  CODE  673S-01-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

FMIeral  Hnancial  Assistance 
Management  Improvement  Act  of  1999; 
Request  for  Comment;  Interim/Draft 
Plan  of  Action  To  implement  Public 
Law  106-107,  the  Federal  Financial 
Assistance  Management  improvement 
Act  of  1999 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 
ACnON:  Notice;  request  for  public 
comments. 

SUMMARY:  This  notice  notifies  interested 
parties  that  the  National  Archives  and 
Records  Administration  (NARA)  is 
participating  in  the  joint  effort  with 
other  Federal  grant-making  agencies  to 
satisfy  the  provisions  of  Public  Law 
106-107,  the  Federal  Financial 
Assistance  Management  Improvement 
Act  of  1999  (henceforth  "the  Act").  The 
Act  requires  each  agency  to  develop  and 
implement  a  plan  that  streamlines  and 
simplifies  the  application, 
administrative,  and  reporting 
procedures  for  Federal  financial 
assistance  programs.  The  Act  also 
requires  the  agencies  to  consult  with 
representatives  of  non-Federal  entities 
during  the  development  and 
implementation  of  their  plans.  NARA's 
National  Historical  Publications  and 
Records  Commission  (NHPRC)  makes 
grants  to  state  and  local  archives, 
colleges  and  universities,  libraries, 
historical  societies,  other  nonprofit 
organizations,  and  individuals  in  the 
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U.S.  to  help  identify,  preserve,  and 
provide  public  access  to  records, 
photographs,  and  other  materials  that 
document  American  history. 

Accordingly,  NARA  seeks  public 
comment  on  the  interim/draft  plan  of 
action  published  jointiy  by  23  Federal 
grant-making  agencies  in  the  January  17, 
2001  Federal  Register  (66  FR  4584). 
NARA  requests  your  comments  on  the 
Federal  grantmaking  process  and  the  ' 
objectives  outlined  in  this  plan, 
particularly  on  the  questions  contained 
in  the  notice  imder  the  heading 
"Desired  Focus  of  Comments".  The 
notice  may  be  accessed  through  GPO 
Access  or  on  NARA's  web  site  at  http:/ 
/www.nara.gov/nara/grant-plan- 
notice.html.  Further  information  about 
the  NHPRC  grant-  program  is  available 
on  NARA's  web  site  at  http:// 
www.naTa.gov/nbprc/. 
DATES:  Comments  in  response  to  this 
notice  must  be  received  on  or  before 
March  19,  2001.  Each  Federal  agency 
will  submit  an  implementation  plan  to 
0MB  and  Congress  before  May  20,  2001 
and  report  aimually  thereafter. 
ADDRESSES:  General  comments  on  this 
notice,  and  those  relating  to  more  than 
one  Federal  agency,  should  be 
addressed  to:  Attn:  PL  106-107 
Comments,  Department  of  Health  and 
Human  Services,  200  Independence 
Avenue,  SW.,  Room  517-D. 
Washington,  DC  20201.  Conunents  may 
also  be  transmitted  by  email 
(PLl06107@os.dhhs.gov)  or  by  fax,  (202) 
690-8772. 

Comments  that  are  specific  to  NARA 
and  the  NHPRC  grant  program  should 
be  addressed  to:  Regulation  Comment 
Desk  (NPOL),  National  Archives  and 
Records  Administration,  8601  Adelphi 
Rd..  Room  4100,  College  Park,  MD 
20740-6001.  Comments  may  also  be 
transmitted  by  email  to 
comments@naTU.gov,  with  the  subject 
heading  PL106-107,  or  by  fax  to  (301) 
713-7270. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  questions  regarding  this  notice, 
please  contact  Rodd  Clay,  Office  of 
Grants  Management,  Department  of 
Health  and  Human  Services  by  email 
(rclay@os.dhhs.gov)  or  phone  at  (202) 
690-8723;  for  the  hearing  impaired 
only:  TDD  202-690-6415.  For  NHPRC- 
specific  issues,  please  contact  Nancy 
Allard  by  email  at 

nancy.allard@nara.gov  or  by  phone  at 
301-713-7360  ext.  226.  Additional 
information  regarding  the  agencies' 
reform  efforts  may  be  found  at  the  Chief 
Financial  Officers  (CFO)  Council's 
Grants  Management  Committee  home 
page  {http://www.financenet.gov/fed/ 
cfo/grants/gTunts.html). 


Dated:  February  8,  2001. 
John  W.  Carlin, 

Archivist  of  the  United  States. 

[FR  Doc.  01-3757  Filed  2-13-01;  8:45  am) 

SnjJNG  CODE  7S15-01-U 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  Nuclear  Regulatory 
Commission  (NRC). 

ACTION:  Notice  of  pending  NRC  action  to 
submit  an  information  collection 
request  to  OMB  and  solicitation  of 
public  comment. 

SUMMARY:  The  NRC  is  preparing  a 
submittal  to  OMB  for  review  of 
continued  approval  of  information 
collections  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

Information  pertaining  to  the 
requirement  to  be  submitted: 

1.  The  title  of  the  information 
collection:  10  CFR  Part  4, 
"Nondiscrimination  in  Federally 
Assisted  Commission  Programs." 

2.  Current  OMB  approval  number: 
3150-0053. 

3.  How  often  the  collection  is 
required:  Occasionally. 

4.  Who  is  required  or  asked  to  report: 
Recipients  of  Federal  Financial 
Assistance  (Agreement  States)  provided 
by  the  NRC. 

5.  The  number  of  annual  respondents: 
Approximately  32. 

6.  The  number  of  hours  needed 
aimually  to  complete  the  requirement  or 
request:  352  hours  (96  hours  reporting 
and  256  hours  recordkeeping)  or 
approximately  3  hours  per  response. 

7.  Abstract:  Recipients  of  NRC 
financial  assistance  provide  data  to 
demonstrate  assurance  to  NRC  that  they 
are  in  compliance  with 
nondiscrimination  regulations  and 
policies. 

Submit,  by  April  16,  2001,  comments 
that  address  the  following  questions: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  burden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 


A  copy  of  the  draft  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room,  One 
White  Flint  North,  11555  Rockville 
Pike,  Room  O-l  F23,  Rockville.  MD 
20852.  OMB  clearance  requests  are 
available  at  the  NRC  worldwide  web 
site:  http://www.nrc.gov/NRC/PUBLIC/ 
OMB/index.html.  The  document  will  be 
available  on  the  NRC  home  page  site  for 
60  days  after  the  signature  date  of  this 
notice. 

Comments  and  questions  about  the 
information  collection  requirements 
may  be  directed  to  the  NRC  Clearance 
Officer,  Brenda  Jo.  Shelton,  U.S.  Nuclear 
Regulatory  Commission,  T-6  E6, 
Washington.  DC  20555-0001,  by 
telephone  at  301-415-7233,  or  by 
Internet  electronic  mail  at 
BJS1@NRC.GOV. 

Dated  at  Rockville.  Maryland,  this  8th  day 
of  February,  2001. 

For  the  Nuclear  Regulatory  Commission. 
Brenda  |o  Stielton, 

NRC  Clearance  Officer.  Office  of  the  Chief 
Information  Officer. 

(FR  Doc.  01-3740  Filed  2-13-01;  8:45  am] 
MLUNGCOOe  7S90-01-P 


OVERSEAS  PRIVATE  INVESTMENT 
CORPORATION 

Submission  for  OMB  review;  Comment 
Request 

AGENCY:  Overseas  Private  Investment 

Corporation. 

ACTION:  Request  for  Comments. 

SUMMARY:  Under  the  provisions  of  the 

Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  agencies  are  required  to 
publish  a  Notice  in  the  Federal  Register 
notifying  the  public  that  the  Agency  is 
preparing  an  information  collection 
request  for  OMB  review  and  approval 
and  to  request  public  review  and 
comment  on  the  submission.  Comments 
are  being  solicited  on  the  need  for  the 
information,  its  practical  utility,  the 
accuracy  of  the  Agency's  burden 
estimate,  and  on  ways  to  minimize  the 
reporting  burden,  including  automated 
collection  techniques  and  uses  of  other 
forms  of  technology.  The  proposed  form 
under  review  is  summarized  below. 
DATES:  Comments  must  be  received  on 
or  before  April  16,  2001. 
ADDRESSES:  Copies  of  the  subject  form 
and  the  request  for  review  prepared  for 
submission  to  OMB  may  be  obtained 
from  the  Agency  Submitting  Officer. 
Comments  on  the  form  should  be 
submitted  to  the  agency  Submitting 
Officer. 
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FOR  FURTHER  INFORMATIOfi  CONTACT: 
OPIC  Agency  Submitting  Officer:  Carol 
Brock,  Records  Manager,  Overseas 
Private  Investment  Corporation,  1100 
New  York  Avenue,  NW.,  Washington, 
DC  20527; 202/336-8563. 
SUMMARY  Of  FORM  UNDER  REVIEW: 

Type  of  Request:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  is 
expiring. 

Title:  Finance  Application. 

Form  Number:  OPIC-1 15. 

Frequency  of  Use:  Once  per  project. 

Type  of  Respondents:  Business  or 
other  institutions,  individuals. 

Standard  Industrial  Classification 
Codes:  All. 

Description  of  Affected  Public:  U.S. 
companies  or  citizens  investing 
overseas. 

Reporting  Hours:  3  hours  j)er  project. 

Number  of  Responses:  300  per  year. 

Federal  Cost:  $14,796  per  year. 

Authority  for  Information  Collection: 
Sections  231  and  234  (b)  and  (c)  of  the 
Foreign  Assistance  Act  of  1961,  as 
amended. 

Abstract  (Needs  and  Uses):  The 
application  is  the  principal  document 
used  by  OPIC  to  determine  the 
investor's  and  project's  eligibility,  assess 
the  environmental  impact  and 
developmental  effects  of  the  project, 
measure  the  economic  effects  for  the 
United  States  and  the  host  country 
economy,  and  collection  information  for 
underwriting  analysis. 

Dated:  February  8,  2001. 

Rumu  Sarkar, 

Assistant  General  Counsel.  Administrative 
Affairs,  Department  of  Legal  Affairs. 

|FR  Doc.  01-3703  Filed  2-13-01;  8:45  am] 
BMJJNG  COOe  321(Mn-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43932;  RIe  No.  SR-CBOE- 
00-21] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Ciiange,  and 
Notice  of  Rling  and  Order  Granting 
Accelerated  Approval  to  Amendment 
No.  2  to  Proposed  Rule  Change,  by  the 
Chicago  Board  Options  Exchange,  Inc. 
To  Amend  its  Rule  Governing  the 
Operation  of  Its  Automatic  Book 
Priority  System  To  Permit  Split-Price 
Executions 

DATE:  February  6,  2001. 

I.  Introduction 

On  May  24,  2000,  the  Chicago  Board 
Options  Exchange,  Inc.  ("CBOE"  or 


"Exchange"),  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act"),!  and  Rule  19b-4 
thereimder,^  a  proposed  rule  change  to 
amend  its  rules  governing  the  operation 
of  its  Retail  Automatic  Execution 
System  ("RAES")  to  provide  for  split- 
price  executions  under  the  Automatic 
Book  Priority  ("ABP")  system.  On  Jime 
22.  2000,  CBOE  filed  Amendment  No.  1 
to  the  proposed  rule  change.  ^  The 
proposed  rule  change  was  published  in 
the  Federal  Register  on  October  1 9, 
2000.'»  No  comments  were  received  on 
the  proposal.  On  November  30,  2000, 
CBOE  filed  Amendment  No.  2  to  the 
proposed  rule  change.^  This  order 
approves  the  proposed  rule  change,  as 
amended.  In  addition,  the  Commission 
is  publishing  this  notice  to  solicit 
comments  on  Amendment  No.  2  to  the 
proposed  rule  change,  and  is 
simultaneously  approving  Amendment 
No.  2  on  an  accelerated  basis. 

n.  Description  of  the  Proposed  Rule 
Change 

A.  Text  of  the  Proposed  Rule  Change 

The  CBOE  proposes  to  amend  its  rules 
governing  the  operation  of  its  Retail 
Automatic  Execution  System  ("RAES") 
to  provide  for  split-price  executions 
under  the  ABP  system.  Below  is  the  text 
of  the  proposed  rule  change.  Proposed 
new  language  is  italicized  and  proposed 
deletions  are  in  [brackets!.^ 


•15U.S.C.  78s(b)(l). 

»17CFR240.19b-4. 

^  In  Amendment  No.  1 ,  CBOE  amended  the  text 
of  the  proposed  rule  change  and  included  a 
discussion  of  the  indicator  to  be  used  when  a  book 
order  is  establishing  C30E's  best  bid  or  offer.  See 
letter  from  Angelo  Evangelou,  Attorney.  CBOE.  to 
loseph  Corcoran,  Attorney.  Division  of  Market 
Regulation.  Commission,  dated  June  20,  2000 
("Amendment  No.  1"). 

*  Securities  Exchange  Act  Release  No.  43430 
(October  11,  2000).  65  FR  62776  (October  19.  2000) 
("Notice"). 

^  In  Amendment  No.  2,  CBOE  amended  the  text 
of  the  proposed  change  to  CBOE  Rule  6.8, 
Interpretation  and  Policy  .04.  to  correspond  with 
the  proposed  changes  to  the  remainder  of  the  rule 
by  obligating  the  trading  crowd  to  execute  orders 
rejected  from  RAES  up  to.  and  not  in  addition  to, 
the  Book  Price  Commitment  Quantity.  See  letter 
from  Angelo  Evangelou,  Attorney,  CBOE,  to 
Andrew  Shipe.  Attorney.  [Nvision  of  Market 
Regulation,  Commission,  dated  November  29,  2000 
("Amendment  No.  2"). 

'The  text  of  the  proposed  rule  change  was 
previously  published  in  the  Notice.  This 
publication  of  rule  text  corrects  technical  errors  in 
the  Notice  relating  to  numbering,  and  reflects 
certain  unrelated  changes  made  to  the  CBOE  Rule 
since  the  filing  of  the  proposed  rule  change  with  the 
Commission.  In  addition,  rule  text  has  been  revised 
to  correct  a  typographical  error  in  the  original  text. 
See  telephone  conversation  between  Angelo 
Evangelou.  Attorney,  CBOE.  and  Andrew  Shipe, 


Rule  6.8.  RAES  Operations 

This  Rule  governs  RAES  operations  in 
all  classes  of  options,  except  to  the 
extent  otherwise  expressly  provided  in 
this  or  other  Rules  in  respect  of 
specified  classes  of  options. 

(a)(i)  Firms  on  the  Exchange's  Order 
Routing  System  ("ORS")  will 
automatically  be  on  the  Exchange's 
Retail  Automatic  Execution  System 
("SaES")  for  purposes  of  routing  small 
public  customer  market  or  marketable 
limit  orders  into  the  RAES  system. 
Those  orders  which  are  eligible  for 
routing  to  RAES  may  be  subject  to  such 
contingencies  as  the  appropriate  Floor 
Procedure  Committee  ( "FPC")  shall 
approve.  Public  customer  orders  are 
orders  for  accounts  other  than  accounts 
in  which  a  member,  non-member 
participant  in  a  joint-venture  with  a 
member,  or  any  non-member  broker- 
dealer  (including  a  foreign  broker-dealer 
as  defined  in  Rule  1.1  (xx))  has  an 
interest.  The  appropriate  Floor 
Procedure  Committee  ("FPC")  shall 
determine  the  size  of  orders  eligible  for 
entry  into  RAES  in  accordance  with 
paragraph  (e)  of  this  Rule.  For  purposes 
of  determining  what  a  small  customer 
order  is,  a  customer's  order  cannot  be 
split  up  such  that  its  parts  are  eligible 
for  entry  into  RAES.  Firms  on  ORS  have 
the  ability  to  go  on  and  off  ORS  at  will. 
Firms  not  on  ORS  that  wish  to 
participate  will  be  given  access  to  RAES 
from  terminals  at  their  booths  on  the 
floor. 

(ii)  When  RAES  receives  an  order,  the 
system  automatically  will  attach  to  the 
order  its  execution  price,  determined  by 
the  prevailing  market  quote  at  the  time 
of  the  order's  entry  to  the  system,  except 
as  otherwise  provided  in  paragraph  (b) 
of  this  Rule  in  instances  where  the  best 
bid  or  offer  on  the  Exchange's  book 
constitutes  the  prevailing  market  best 
bid  or  offer,  and  as  otherwise  provided 
in  Interpretation  and  Policy  .02  under 
this  Rule  6.8  in  respect  of  multiply- 
traded  Options.  A  buy  order  will  pay  the 
offer,  a  sell  order  will  sell  at  the  bid.  A 
Market-Maker  logged  on  to  participate 
in  RAES  (a  "Participating  Market- 
maker")  will  be  designated  as  contra- 
broker  on  the  trade.  A  trade  executed  on 
RAES  at  an  erroneous  quote  should  be 
treated  as  a  trade  reported  at  an 
erroneous  price  and  adjusted  to  reflect 
the  accurate  market  after  receiving  a 
Floor  Official's  approval. 

(b)  When  the  best  bid  or  offer  on  the 
Exchange's  book  constitutes  the  best  bid 
or  offer  on  the  Exchange  and  is  for  a 
size  less  than  the  RAES  order  eligibility 
size  for  that  class,  such  fact  shall  be 


Attorney,  Division  of  Market  Regulation, 
Commission.  January  8,  2001. 
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denoted  in  the  Exchange's  disseminated 
quote  by  a  "Book  Indicator".  It  is 
possible  that  the  best  bid  or  offer  on  the 
Exchange's  book  constitutes  the 
prevailing  market  bid  or  offer  [may  be 
equal  to  the  best  bid  or  offer  on  the 
Exchange's  book).  In  those  instances,  a 
RAES  order  will  be  executed  against  the 
order  in  the  book.  In  the  event  the  order 
in  the  book  is  for  a  smaller  number  of 
contracts  than  the  RAES  order,  the 
balance  of  the  RAES  order  will  be 
assigned  to  participating  market-makers 
at  the  same  price  at  which  the  initial 
portion  [rest]  of  the  order  was  executed 
up  to  an  amount  prescribed  by  the 
appropriate  Floor  Procedure  Committee 
on  a  class-by-class  basis  (the  "Book 
Price  Commitment  Quantity").  Any 
remaining  balance  thereafter  shall  be  (i) 
routed  to  the  crowd  PAR  terminal  if 
Autoquote  is  not  in  effect  for  that  series; 
(ii)  assigned  to  participating  market- 
makers  at  the  Autoquote  price  if 
Autoquote  constitutes  the  new 
prevailing  market  bid  or  offer;  or  (iii) 
executed  against  any  order  in  the  book 
that  constitutes  the  new  prevailing 
market  bid  or  offer  with  the  balance  of 
the  RAES  order  being  assigned  to 
participating  market-makers  at  that 
price  up  to  the  Book  Price  Commitment 
Quantity.  Any  additional  remaining 
balance  of  a  RAES  order  shall  be 
handled  in  accordance  with  (ii)  or  (iii) 
of  this  paragraph . 

(c)-(g)  Unchanged. 

*  *  *  Interpretations  and  Policies: 

.01-03  Unchanged. 

.04  In  those  option  classes  where  the 
Automated  Book  Priority  ("ABP") 
system  is  not  operational  or  has  not  yet 
been  implemented,  if  a  RAES  order 
would  be  executed  at  the  price  of  one 
or  more  booked  orders,  the  order  will  be 
rwouted  on  ORS  to  either  the  DPM  or 
to  another  location  pursuant  to  the 
firm's  routing  parameters.  Under 
ordinary  circumstances,  in  those  option 
classes  where  the  Automated  Book 
Priority  system  is  not  operational  or  has 
not  yet  been  implemented,  when  one  or 
more  RAES  eligible  orders  in  a  class  of 
options  is  re-routed  on  ORS  as 
described  (but  not  in  cases  when  the 
orders  are  routed  to  the  firm's  booth), 
the  crowd  will  be  obligated  to  sell  (buy) 
the  rerouted  order  (or  the  first  order  in 
any  group  of  rerouted  orders  at  the  same 
price)  up  to  the  number  of  contracts 
represented  by  the  booked  order(s)  and, 
in  the  event  a  balance  remains  on  the 
rerouted  order  (or  the  first  order  in  any 
group  of  rerouted  orders  at  the  same 
price)  up  to  the  Book  Price  Commitment 
Quantity  (as  defined  in  paragraph  (b)  of 
this  Rule)  where  applicable,  [equal  to 
applicable  maximum  size  of  RAES 
eligible  orders  for  that  class  of  options] 


at  the  offer  (bid)  which  existed  at  the 
time  of  the  order's  entry  into  the  RAES 
system.  Because  the  first  such  rerouted 
order  will  be  entitled  to  a  price  that 
existed  when  the  order  was  initially 
entered  into  the  RAES  system,  it  is 
imperative  that  such  an  order  be 
represented  by  the  floor  brokers  as 
quickly  as  possible.  Orders  re-routed  to 
the  firm's  booth  and  orders  rerouted  to 
the  trading  station  that  are  not  entitled 
to  the  above  protection  will  be  entitied 
to  be  filled  by  the  trading  crowd  at  the 
bid  or  offer  existing  when  the  Floor 
Broker  represents  the  order  in  open 
outcry  in  the  crowd,  pursuant  to  Rule 
8.51. 

.05-.08  Unchanged. 


B.  Description  of  the  Proposed  Rule 
Change 

Under  current  CBOE  Rule  6.8,  the 
ABP  system  allows  an  order  entered 
into  RAES  to  trade  direcUy  v«rith  an 
order  on  the  Exchange's  customer  limit 
order  book  where  the  best  bid  or  offer 
on  the  Exchange's  book  is  equal  to  the 
prevailing  market  bid  or  offer.  If  any 
portion  of  the  RAES  order  remains  to  be 
filled  thereafter,  the  entire  balance  of 
the  RAES  order  is  assigned  to 
participating  market-makers  at  the  price 
at  which  the  initial  portion  of  the  order 
was  executed  against  the  book, 
regardless  of  the  next  prevailing  best  bid 
or  offer  on  the  Exchange.  According  to 
the  Exchange,  market-makers 
participating  on  RAES  may  find 
themselves  holding  positions  at  prices 
substantially  different  from  those  they 
quoted,  and  subject  to  unanticipated 
market  risk. 

To  address  this  situation,  the 
Exchange  proposes  to  modify  Rule  6.8 
so  that  such  RAES  order  balances  would 
be  executed  against  participating 
market-makers  at  the  book  price  only  up 
to  an  amount  pre-determined  by  the 
appropriate  Floor  Procedure  Committee 
("FPC")  for  the  subject  option  class.  The 
pre-determined  amount,  to  be  called  the 
"Book  Commitment  Quantity,"  would 
be  set  by  the  FPC  from  zero  contracts  up 
to  the  maximum  RAES  eligible  order 
size  for  that  option  class.  The  Exchange 
anticipates  that  the  FPC  will  mandate  a 
generally  uniform  Book  Price 
Commitment  Quantity  among  option 
classes,  which  would  become  widely 
known  to  CBOE  customers  and  other 
market  participants.  The  Exchange  also 
intends  to  issue  a  regulatory  circular 
regarding  Book  Price  Commitment 
Quantity  parameters  established  by  the 
FPC.  The  FPC  would  have  to  conduct  a 


meeting  to  adjust  the  Book  Price 
Commitment  Quantity.^ 

If,  after  execution  up  to  the  Book  Price 
Commitment  Quantity,  any  portion  of 
the  RAES  order  is  still  unexecuted,  that 
remaining  balance  would  be:  (i)  Routed 
to  the  Public  Automated  Routing 
("PAR")  system  if  Autoquote  is  not  in 
effect  for  that  series;  (ii)  assigned  to 
participating  market-makers  at  the 
Autoquote  price  if  Autoquote  represents 
the  best  bid  or  offer;  or  (iii)  executed 
against  an  order  in  the  book  if  such 
order  equals  or  represents  the  best  bid 
or  offer,  with  any  further  balance  of  the 
RAES  order  again  being  assigned  to 
participating  market-makers  at  the  new 
book  price  up  to  the  Book  Price 
Commitment  Quantity.  As  long  as  an 
order  in  the  book  equals  or  represents 
the  next  best  bid  or  offer  (and  Autoquote 
is  in  effect  for  the  subject  series),  any 
remaining  balance  of  a  RAES  order 
would  be  handled  pursuant  to  (u)  or  (iii) 
above.8 

CBOE  further  proposes  to  affix  a 
"Book  Indicator"  to  its  disseminated 
quotation  when  an  order  in  the  book 
represents  the  best  bid  or  offer  on  the 
Exchange.  This  indicator  will  alert 
brokers  and  the  public  that  the  bid, 
offer,  or  both  are  being  generated  by 
orders  in  the  book,  not  by  market  maker 
quotes,^  However,  the  indicator  would 
not  be  disseminated  if  the  booked  order 
is  for  a  size  greater  than  the  RAES  order 
eligibility  size  because  a  split-price 
execution  would  not  occur  in  such 
instance. 

Where  ABP  is  not  in  place,  CBOE 
Rule  6.8,  Interpretation  and  Policy  .04 
ciurently  provides  that  the  trading 
crowd  is  obligated  to  execute  the  first 
order  rejected  from  RAES  at  the  price  of 
the  booked  order  that  caused  the 
rejection,  or  "kickout".  The  Exchange 
now  proposes,  in  order  to  provide 
consistency  with  the  proposed  ABP 
rule,  to  amend  Interpretation  and  Policy 
.04  to  provide  that  the  first  order 
rejected  from  RAES  (because  of  a 
kickout  based  on  a  booked  order)  be 
filled  against  the  book,  with  any 
remainder  thereafter  being  executed  by 
the  crowd  at  the  book  price  up  to  the 
Book  Price  Commitment  Quantity. 
Finally,  CBOE  proposes  to  amend 
Interpretation  and  Policy  .04  to  apply  in 


^  See  Amendment  No.  1 ,  supra. 

"  See  Amendment  No.  1 ,  supra. 

"The  indicator  would  be  a  "B"  if  the  bid  on  the 
book  is  better  than  the  trading  crowd  bid;  "O"  if 
the  book  offer  is  better  than  the  trading  crowd  offer, 
and  "C"  if  both  were  better  than  the  trading  crowd 
bid  and  offer.  This  indicator  would  be  disseminated 
in  the  "Special  Market  Conditions"  field  that  also 
includes  indicators  for.  among  other  things,  fast 
markets  and  trading  halts.  See  Amendment  No.  1 , 
Supra. 


10334 


Federal  Register /Vol.  66,  No.  31 /Wednesday,  February  14,  2001 /Notices 


all  instances  where  ABP  is  not 
operational. 

m.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange.'"  In  particular,  the 
Commission  believes  that  the  proposal 
is  consistent  with  Section  6(b)(5)  of  the 
Act,"  which  requires,  among  other 
things,  that  the  rules  of  an  exchange  be 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market, 
and  to  protect  investors  and  the  public 
interest. 

Under  the  proposal,  in  those  options 
classes  where  ABP  is  in  place,  if  an 
incoming  RAES  order  is  larger  than  the 
booked  order  establishing  the 
Exchange's  best  price,  the  RAES  order 
would  be  executed  against  the  booked 
order.  The  remainder  of  the  RAES  order 
no  longer  would  be  executed  in  its 
entirety  at  the  book  price  against 
market-makers  participating  on  RAES. 
Rather,  only  the  amount  of  that  order  up 
to  the  Book  Price  Commitment  Quantity 
would  be  executed  in  this  manner. 
Thereafter,  if  any  portion  of  the  RAES 
order  remains  unfilled,  the  balance  of 
the  order  will  be  executed  at  the  next 
prevailing  bid  or  offer,  i.e.,  the  book 
price  or  the  Autoquote  price.  If  the 
Autoquote  system  is  not  in  effect,  the 
remainder  of  the  RAES  order  would  be 
routed  to  the  crowd  PAR  terminal  for 
execution,  whether  against  the  book  or 
competing  members  of  the  trading 
crowd. 

The  Commission  notes  that  the 
proposed  rule  change  would  continue  to 
permit  limit  orders  in  the  Exchange's 
book  to  trade  against  RAES  orders. 
RAES  orders,  on  the  other  hand,  would 
be  permitted  to  trade  against  orders  in 
the  book  up  to  the  applicable  book  size, 
and  thereafter  up  to  the  new  Book  Price 
Commitment  Quantity  at  the  book  price, 
with  market-makers  participating  on 
RAES  taking  the  opposite  side  of  such 
transactions.  Any  portion  of  the  RAES 
order  remaining  thereafter  would  be 
executed  at  the  best  price  available, 
whether  firom  the  book,  Autoquote,  or 
the  trading  crowd.  In  addition,  CBOE 
will  attach  a  "Book  Indicator"  to  its 
disseminated  quote  to  indicate  to 
persons  entering  orders  on  RAES  that 
their  orders  may  be  subject  to  a  split- 


'"In  approving  this  proposal,  the  Conunission  has 
considered  the  proposed  rule's  impact  on 
efficiently,  competition,  and  capital  formation.  15 
U.S.C.  78<c)(0. 

"  15  U.S.C  78f[bK5). 


price  execution.  Therefore,  firms 
sending  orders  to  RAES  should  have 
notice  that  the  displayed  quote  may  not 
be  good  for  the  full  RAES-eligible  size, 
and  instead  would  be  executed  at  the 
prevailing  quote  up  to  the  Book  Price 
Commitment  Quantity  only.  The 
Commission  finds  that  these  procedures 
are  consistent  with  the  Act. 

The  Commission  further  finds  that  the 
proposed  revisions  to  Interpretation  .04 
of  Rule  6.8  are  proper.  These  changes 
are  meant  to  parallel  the  above- 
described  modifications  to  the  ABP 
system  in  options  classes  where  ABP 
has  not  been  implemented.  The 
Commission  further  believes  that  the 
CBOE's  proposal  to  extend  the 
application  of  Interpretation  and  Policy 
.04  to  situations  where  ABP  is  not 
operational,  such  as  in  the  case  of  a  fast 
market  or  an  operational  failure,  is  also 
proper.  The  procedures  to  be  employed, 
as  outlined  above,  would  thus  be 
applied  to  all  classes  of  options, 
whether  ABP  is  in  effect  or  not,  thereby 
promoting  uniformity  of  execution 
procedures  in  all  classes  of  options. 

Finally,  the  Commission  finds  good 
cause  for  approving  Amendment  No.  2 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  thereof  in  the 
Federal  Register.  In  Amendment  No.  2, 
the  CBOE  merely  clarified  the  text  of  the 
proposed  change  to  Interpretation  and 
Policy  .04,  to  reflect  that  where  ABP  is 
not  in  operation,  the  trading  crowd  is 
required  to  execute  re-routed  orders  at 
the  book  price  up  to,  and  not  in  addition 
to,  the  Book  Price  Commitment 
Quantity.  This  confirms  the 
Interpretation  to  the  revised  rule  text. 
Therefore,  the  amendment  did  not 
substantively  alter  the  proposal. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No. 
2,  including  whether  Amendment  No.  2 
is  consistent  with  the  Act.  Persons 
making  written  submissions  should  be 
file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  bom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 


Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-00-21  and  should  be 
submitted  by  March  7,  2001. 

V.  Conclusion 

For  the  foregoing  reasons,  the 
Commission  finds  that  CBOE's  proposal 
to  amend  its  rules  governing  the 
operation  of  its  RAES  system  to  provide 
for  split-price  executions  under  the 
Automatic  Book  Priority  System,  as 
amended,  is  consistent  with  the 
requirements  of  the  Act  and  rules  and 
regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,' 2  that  the 
proposed  rule  change  (SR-CBOE-OQ- 
21),  as  amended,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  01-3683  Filed  2-13-01:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43931 ;  File  No.  SR-Pttlx- 
00-109] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchange,  Inc. 
Amending  Eligibility  to  Impose  Fees 
for  Computer  Equipment  Services, 
Repairs  or  Replacements  and 
Relocation  of  Computer  Equipment  on 
Foreign  Currency  Options  Participants 
on  the  Currency  Options  Trading 
Floor,  While  Exempting  Track  Balis 
from  Fee  Schedule  Coverage 

Februarys,  2001. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  January  2, 
2001,  the  Philadelphia  Stock  Exchange, 
Inc.  ("Phlx"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 


'2  15  U.S.C  78s(b)(2). 
"17  CFR  200.30-3(aMl2). 
'  15  U.S.C.  78s(b)(l). 
M7  CFR  240.19b-4. 
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proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Phbc  pursuant  to  Rule  19b— 4  of  the 
Act,  proposes  to  adopt  fees  ^  for  (1) 
computer  equipment  services,  repairs  or 
replacements  on  the  Foreign  Currency 
Options  ("FCO")  trading  floor  and  (2) 
FCO  participant-requested  relocation  of 
computer  equipment."  Additionally,  the 
Exchange  proposes  to  exempt  track  ball 
repairs  and  replacements  from  the 
computer  equipment  services,  repairs  or 
replacements  fees  for  both  members  and 
FCO  participants. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  the  PCX,  and  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  Uie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Phlx  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Phlx  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  amend  the  Phbc's  fee 
schedule  for  (1)  FCO  computer 
equipment  services,  repairs,  or 
replacements  and  (2)  FCO  participant- 
requested  relocation  of  computer 
equipment,  while  exempting  track  ball 
repairs  or  replacements  from  the 
computer  equipment  services,  repairs 
and  replacement  fees. 

First,  the  Exchange  proposes  to 
impose  a  fee  on  participants  on  the  FCO 
trading  floor  for  computer  equipment 
services,  repairs  or  replacements  on  the 
trading  floors.  Specifically,  the  Phlx  will 
extend,  to  the  foreign  currency  options 


trading  floor,  charges  currently  imposed 
on  members  such  that  $100  will  be 
charged  for  every  service  call  plus  $75 
an  hour,  with  a  minimum  of  two  hours 
charged  per  service  call.^  The  Exchange 
staff  anticipates  that  the  majority  of 
computer  services,  repairs  or 
replacements  will  be  completed  within 
two  hours.  Participants  will  not  be 
billed  for  computer  equipment  services, 
repairs  or  replacements  when  new  or 
refurbished  equipment  fails  in  the 
normal  and  customary  manner  of  usage 
within  30  days  of  installation.  In 
addition,  participants  will  not  be 
charged  for  repairing  system-wide 
problems,  rebooting  central  processing 
units  and  adjusting  cables  or  replacing 
certain  extension  cables. 

These  charges  are  intended  to  defray 
the  cost  of  servicing,  repairing  or 
replacing  computer  equipment  on  the 
FCO  trading  floor,  as  well  as  to 
encourage  care  in  using  the  computer 
equipment.^  The  Exchange  receives  a 
small  percentage  of  calls  for  computer 
equipment  services,  repairs  or 
replacements  from  participants  on  the 
FCO  trading  floor.' 

Second,  the  Exchange  proposes  to 
adopt  a  fee  substantially  similar  to  that 
currently  imposed  on  members  for  an 
FCO  participant-requested  relocation  of 
a  FCO  participant's  workstation  or  any 
other  piece  of  their  computer  equipment 
on  the  FCO  trading  floor.  The  charges 
will  consist  of  a  $100  service  fee  plus 
$75  per  hour  per  person  moving  the 
equipment,  with  a  minimum  of  two 
hours  charged  for  each  relocation 
request.* 

'The  post/equipment  relocation  fee 
should  assist  in  defraying  the  costs 
associated  with  the  moving  of  computer 
equipment.  FCO  participant-requested 
relocations  on  the  trading  floor  are  very 
time-consuming  and  costly  because 
nearly  all  relocations  take  place  after 
business  hours  or  on  the  weekends. 

At  this  time,  Exchange  staff  and 
members  trading  floor  personnel  should 
complete  a  pre-printed  form  prior  to 
requesting  repair  or  relocation  service. 


^Currently,  all  members  on  the  Exchange's 
options  and  equity  members  on  the  options  and 
equity  trading  Qoors  pay  a  fee  for  (1)  computer 
equipment  services,  repairs,  or  replacements  and  (2) 
member-requested  relocation  of  computer 
equipment.  See  Securities  Exchange  Act  Release 
No.  43081  (SR-Phlx-00-53)  (July  27,  2000). 

'*  A  fee  will  not  be  charged  for  new  installation 
of  computer  equipment. 


'  Some  component  of  this  amount  may  reflect 
Pennsylvania  sales  tax. 

'This  proposed  fee  will  apply  to  all  such  requests 
with  no  distinction  between  intentional  abuse  or 
normal  wear  and  tear  due  to  the  difficulties 
associated  with  categorizing  the  types  of  repairs. 

'  The  majority  of  calls  are  from  members  on 
equity  trading  floors.  The  lower  percentage,  of  FCO 
repair  requests  is  due  to  the  relatively  small  number 
of  computers  and  computer  related  equipment  in 
use  on  the  FCO  trading  floor  as  compared  to  the 
options  and  equity  trading  floors. 

■  For  example,  if  two  individuals  take  two  hours 
to  relocate  a  work  station,  the  member  will  be 
charged  SlOO  for  the  service  call,  plus  S300  for 
moving  the  equipment  ($75  x  four  (two  people  x 
two  hours)).  Again,  some  component  of  this  amount 
may  reflect  Pennsylvania  sales  tax. 


A  notice  describing  the  equipment 
repair  procedures  was  sent  to  all  floor 
members  prior  to  the  implementation  of 
the  fee  on  equity  and  options  floor 
members,  and  notice  will  be  given  to 
FCO  participants  as  well. 

Under  the  current  fee  that  is  applied 
to  members  on  equity  and  options 
trading  floor,  the  Exchange  staff  had  the 
opportunity  to  review  the  procedures 
relating  to  computer  equipment 
services,  repairs,  replacements  and 
relocations,  which  include  instructions 
to  members  and  Exchange  staff  as  to 
where  the  service  request  forms  will  be 
located,  directions  as  to  how  to 
complete  the  form,  and  which 
department  is  required  to  forward  the 
forms  to  the  accounting  department. 
The  procedures  also  include  a  provision 
that  states  that  members  will  not  be 
billed  for  computer  equipment  services, 
repairs  or  replacements  when  new  or 
refurbished  equipment  fails  in  the 
normal  and  customary  usage  within  30 
days  of  installation.  These  same 
procedures  will  now  be  followed  for 
computer-related  requests  received  from 
FCO  participants.  The  procedures 
described  above  have  proven  to  be  an 
effective  way  to  administer  these 
requests,  including  the  billing  of  fees, 
and  should  continue  to  allow  for  the 
efficient  handling  of  computer 
equipment  services,  repairs  or 
replacement  and  member/participant 
requested  relocation  of  computer 
equipment  while  exempting  repairs  and 
replacements  of  track  ball  equipment. 
The  Exchange  has  determined  to  exempt 
repairs  and/or  replacements  for  track 
ball  devices  from  the  computer 
equipment  service  fees  as  regular  and 
recurring  maintenance  of  these  essential 
peripheral  devices  is  necessary  in  the 
ordinary  course  of  business  operations. 

The  Exchange  has  determined  that  the 
fees  for  computer  equipment  services, 
repairs  or  replacements  (exempting 
track  ball  equipment)  and  relocation  of 
computer  equipment  that  are  charged 
are  appropriate  and  reflect  the  costs  for 
these  services  that  are  incurred  by  the 
Exchange.  The  minimum  charge  of  $250 
per  service  call  for  computer  equipment 
services,  repairs,  replacements  or 
relocations  reasonably  approximates  the 
average  costs  for  these  services. 
However,  the  minimum  charge  may  not 
cover  all  the  costs  involved  in  repairing, 
servicing  and  relocating  computer 
equipment.  Members  and  FCO 
participants  will  continue  to  be  billed 
on  a  monthly  basis  for  these  charges. 

2.  Statutory  Basis 

The  Exchange  believes  that  its 
proposal  to  amend  its  schedule  of  dues, 
fees  and  charges  to  impose  a  fee  for 
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computer  equipment  services,  repairs  or 
replacements  (while  exempting  track 
ball  equipment  repairs  or  replacements) 
and  a  fee  for  member/participant- 
requested  relocation  of  computer 
equipment  is  consistent  with  Section 
6(b) '  of  the  Act,  in  general,  and  Section 
6(b)(4)  of  the  Act,i"  in  particular, 
because  it  provides  for  the  equitable 
allocation  of  reasonable  dues,  fees  and 
other  charges  among  its  members  and 
other  persons  using  its  fecilities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Pmposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  EfiEectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  rule  change 
establishes  or  changes  a  due,  fee.  or 
other  charge  imposed  by  the  Exchange, 
*     it  has  become  effective  pursuant  to 
Section  19(b)(3)(A) "  of  the  Act  and 
subparagraph  (f)(2)  of  Rule  19b-4  '^ 
thereimder.  At  any  time  within  60  days 
of  the  filing  of  the  proposed  rule  change, 
the  Comnoission  may  simmiarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549-0699.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 


•15U.S.C.  78ffb). 
"»15U.S.C.  78HbH4). 
"  15  U.S.C.  78«(bK3KA). 
"17  C3Tt  240.19b-MfK2). 


those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  File  No. 
SR-Phbc-00-109  and  should  be 
submitted  by  March  7,  2001. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.  >' 

Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  01-3682  Filed  2-13-01;  8:45  ami 

8ILUNG  COOe  M10-01-M 


SMALL  BUSINESS  ADMINISTRATION 

Future  Value  Ventures,  Inc.  License 
No.  05/05-5198;  Notice  of  Surrender  of 
License 

Notice  is  hereby  given  that  Future 
Value  Ventures,  Inc.,  2745  N.  Martin  L. 
King  Drive,  Milwaukee,  Wisconsin 
53212,  has  surrendered  their  license  to 
operate  as  a  small  business  investment 
company  under  the  Small  Business 
Investment  Act  of  1958,  as  amended 
(the  Act).  Future  Value  Ventures,  Inc. 
was  licensed  by  Small  Business 
Administration  on  November  9, 1984. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  Regulations 
promulgated  thereunder,  the  surrender 
was  accepted  on  this  date,  and 
accordingly,  all  rights,  privileges,  and 
franchises  derived  therefrom  have  been 
terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.11.  Small  Business 
Investment  Companies) 

Dated:  January  30,  2001. 

Harry  Haskins, 

Acting  Associate  Administrator  for 
Investment. 

[FR  Doc.  01-3405  Filed  2-13-01;  8:45  am] 

aajjNG  cooe  «i2s-oi-f> 


DEPARTMENT  OF  STATE 

[PuMic  Notice  3574] 

Culturally  Significant  Objects  Imported 
for  Exhibition  Determinations: 
"Kandinsky  and  Abstraction  in 
Russia" 

AGENCY:  United  States  Department  of 

State. 

action:  Notice 


"  17  CFR  20O.3O-3(a)(ia). 


SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19,  1965  (79  Stat.  985,  22  U.S.C. 
2459),  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681,  et  seq.),  Delegation  of  Authority 
No.  234  of  October  1,  1999,  and 
Delegation  of  Authority  No.  236  of 
October  19, 1999,  as  amended,  I  hereby 
determine  that  the  objects  to  be 
included  in  the  exhibition  "Kandinsky 
and  Abstraction  in  Russia,"  imported 
from  abroad  for  the  temporairy 
exhibition  without  profit  within  the 
United  States,  are  of  cultural 
significance.  The  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  lender.  I  also  determine  that  the 
exhibition  or  display  of  the  exhibit 
objects  at  the  Museo  de  Arte  de  Puerto 
Rico,  San  Juan,  Puerto  Rico,  from  on  or 
about  March  3,  2001  to  on  or  about  May 
14,  2001,  is  in  the  national  interest. 
Public  Notice  of  these  Determinations  is 
ordered  to  be  published  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  including  a  list  of 
the  exhibit  objects,  contact  Carol 
Epstein,  Attorney-Adviser,  Office  of  the 
Legal  Adviser,  U.S.  Department  of  State 
(telephone:  202/619-6981).  The  address 
is  U.S.  Department  of  State,  SA-44,  301 
4th  Street,  S.W.,  Room  700,  Washington. 
D.C.  20547-0001. 

Dated:  February  8.  2001. 
Helena  Kane  Finn, 

Acting  Assistant  Secretary  for  Educationa] 
and  Cultural  Affairs,  United  States 
Department  of  State. 

[FR  Doc.  01-3861  Filed  2-13-01;  8:45  am) 

BILUNO  CODE  471(M)e-P 


STATE  JUSTICE  INSTITUTE 
Sunshine  Act  Meeting 

DATE:  Friday,  March  2,  2001,  9  a.m.-5 
p.m. 

PLACE:  1650  King  Street,  Suite  600, 
Alexandria,  VA  22314. 

MATTERS  TO  BE  CONSIDERED: 

Consideration  of  proposals  submitted 
for  Institute  funding  and  internal 
Institute  business. 

PORTIONS  OPEN  TO  THE  PUBLIC: 
Consideration  of  proposals  submitted 
for  Institute  funding. 

PORTIONS  CLOSED  TO  THE  PUBLIC: 
Discussion  of  internal  personnel 
matters. 

CONTACT  PERSON:  David  Tevelin, 
Executive  Director,  State  Justice 
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bstitute,  1650  King  Street,  Suite  600, 
Alexandria.  VA  22314,  (703)  684-6100. 

David  I.  Tevelin. 

Executive  Director. 

[PR  Doc.  01-3901  Filed  2-12-01;  3:59  pm] 

MLUNO  COOE  6820-9C-M 


TENNESSEE  VALLEY  AUTHORITY 

Adoption  of  Hnal  Environmental 
Impact  Statement 

AGENCY:  Tennessee  Valley  Aiithority. 
ACTION:  Adoption  of  Final 
Environmental  Impact  Statement. 

SUMMARY:  In  accordance  with  Tennessee 
Valley  Authority  (TVA)  procedures 
implementing  the  National 
Environmental  Policy  Act  (NEPA)  and 
consistent  with  40  CFR  1506.3,  TVA  has 
decided  to  adopt  a  Final  Environmental 
Impact  Statement  (FEIS)  issued  by  the 
U.S.  Department  of  Energy  (DOE),  Office 
of  Fissile  Materials  Disposition  in  June 
1996.  This  FEIS  is  titled  Disposition  of 
Surplus  Highly  Enriched  Uranium." 
Final  Environmental  Impact  Statement 
Notice  of  the  availability  of  the  FEIS 
was  published  by  the  U.  S. 
Environmental  Protection  Agency  in  the 
Federal  Register  on  June  28, 1996.  A 
separate  DOE  Notice  of  Availability, 
summarizing  the  Highly  Enriched 
Uranium  Final  EIS  appeared  in  the 
Federal  Register  that  same  day.  TVA 
has  determined  that  the  FEIS  meets  the 
standards  for  an  adequate  FEIS  and  can 
be  adopted. 

DATES:  Submit  comments  no  later  than 
March  19,  2001,  to  Bruce  Yeager,  Senior 
NEPA  Specialist,  at  the  address  listed 
below. 

ADDRESSES:  The  FEIS  can  be  inspected 
at  the  following  locations: 

TVA  Corporate  Library,  East  Tower 
Plaza,  400  West  Summit  Hill  Drive, 
Knoxville,  Tennessee  37902. 

TVA  Corporate  Library,  Signal  Place 
Building  (North),  1st  floor.  Quadrant 
"A",  1101  Market  Street,  Chattanooga, 
Tennessee  37402. 

Chattanooga-Hamilton  County 
Bicentennial  Library,  1001  Broad  Street, 
Chattanooga,  Tennessee  37402. 

Athens-Limestone  Public  Library,  405 
E.  South  St.,  Athens,  Alabama  35611. 

Unicoi  Coimty  Public  Library,  201 
Nolichucky  Ave.,  Erwin,  Tennessee 
37650. 

Richland  Public  Library,  955 
Northgate  Dr.,  Richland,  Washington 
99352. 

Aiken  County  Public  Library,  314 
Chesterfield  St.  SW,  Aiken.  South 
Carolina  29801. 


Oak  Ridge  Public  Library.  1401  Oak 
Ridge  Turnpike,  Oak  Ridge,  Tennessee 
32093. 

The  complete  FEIS  and  Summary  are 
also  available  in  electronic  format  on 
the  U.  S.  Department  of  Energy  NEPA 
website  at  http://www.tis.eh.doe.gov/ 
nepa. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bruce  Yeager,  Senior  NEPA  Specialist, 
Tennessee  Valley  Authority,  400  Wesfc 
Summit  Hill  Drive,  Mailstop  WT  8C, 
Knoxville,  Tennessee  37902,  (865)  632- 
8051  or  e-mail  at  blyeager@tvar.gov. 

SUPPLEMENTARY  INFORMATION:  In  June 
1996,  the  Department  of  Energy,  Office 
of  Fissile  Materials  Disposition  released 
an  FEIS  titled  "Disposition  of  Surplus 
Hi^y-Enriched  Uranium."  This  FEIS 
assessed  the  environmental  impacts  that 
may  result  fit)m  the  disposition  of  U.S. 
origin  weapons-usable  highly  enriched 
uranium  (HEU)  that  was  or  may  be 
declared  surplus  to  national  defense  or 
defense-related  program  needs.  In 
addition  to  the  No  Action  Alternative, 
this  EIS  assessed  four  alternatives  that 
would  aid  U.S.  non-proliferation 
policies.  These  alternatives  would 
eliminate  the  weapons  usability  of  HEU 
by  blending  it  dovm  with  natural 
uranium,  low  enriched  uranium  (LEU) 
or  depleted  uranium  to  create  LEU  to  be 
used  either  as  commercial  reactor  fuel 
feedstock  or  disposed  of  as  low-level 
radioactive  waste.  The  EIS  assessed  the 
disposition  of  approximately  200  metric 
tons  of  surplus  HEU. 

The  potential  blending  sites 
considered  in  the  EIS  were:  DOE's  Y-12 
Plant  at  Oak  Ridge,  TN:  DOE's  Savannah 
River  Site  in  Aiken,  SC;  the  Babcock 
and  Wilcox  Naval  Nuclear  Fuel  Division 
Facility  in  Lynchburg,  Virginia;  and  the 
Nuclear  Fuel  Services  Fuel  Fabrication 
Plant  in  Erwin,  TN.  Several  domestic 
commercial  nuclear  fuel  fabrication 
plants,  including  Siemens  Nuclear 
Power's  plant  in  Richland,  Washington, 
were  identified  as  potential  destinations 
for  the  LEU  produced.  Evaluations  of 
impacts  at  the  potential  blending  sites 
on  site  infrastructure,  water  resources, 
air  quality,  noise,  socioeconomic 
resources,  waste  management,  public 
and  occupational  health  and 
environmental  justice  were  included  in 
the  EIS.  The  impact  of  intersite 
transportation  of  nuclear  and  hazardous 
materials  was  also  assessed.  The 
preferred  alternative  weis  blending  down 
as  much  of  the  HEU  to  LEU  as  possible 
while  gradually  selling  the 
commercially  usable  LEU  for  use  as 
reactor  fuel.  DOE  plans  to  continue  the 
activity  over  an  approximately  15  to  20 
year  period. 


The  DOE  issued  a  HEU  Draft  EIS  on 
October  27,  1995  and  held  open  the 
formal  public  comment  period  on  this 
Draft  EIS  through  January  12, 1996.  In 
preparing  the  HEU  Final  EIS,  DOE 
considered  comments  received  via  mail, 
fax,  electronic  bulletin  board; 
transcribed  messages  frt)m  telephone; 
and  recorded  comments  and  concerns 
from  interactive  public  meetings  held  in 
Knoxville,  TN  on  November  14,  1995, 
and  Augusta,  Georgia  on  November  16, 
1995.  li^e  Final  EIS  was  released  in 
June  1996,  a  Notice  of  Availability  was 
published  in  the  Federal  Register  on 
Jime  28, 1996  and  a  Record  of  Decision 
issued  July  29, 1996. 

The  "Tennessee  Valley  Authority 
proposes  to  take  actions  related  to  this 
same  project.  TVA  proposes  to  enter 
into  contracts  with  Framatome-Cpgema 
and  Siemens  for  fuel  blending  and 
fabrication  services,  as  well  as  execute 
an  Interagency  Agreement  with  the  DOE 
to  obtain  approximately  33  metric  tons 
of  HEU.  These  33  metric  tons  of  HEU 
are  a  portion  of  the  200  metric  tons 
identified  in  the  DOE  EIS.  The  HEU  for 
eventual  use  as  blended  down  LEU  fuel 
in  TVA's  Browns  Ferry  Nuclear  Plant 
near  Athens,  Alabama,  would  originate 
bom  DOE's  Y-12  Plant  at  Oak  Ridge, 
Tennessee  and  the  Savannah  River  Site 
in  Aiken,  South  Carolina.  Blending 
down  and  processing  of  the  HEU  to  LEU 
would  occiu  at  the  Nuclear  Fuel 
Services  (NFS)  facility  in  Erwin, 
Teimessee  and  at  DOE's  Savannah  River 
Site  (SRS)  in  Aiken  South  Carolina. 
Commercial  fuel  fabrication  would 
occur  at  Siemens  Power  Corporation 
(SPC)  in  Richland,  Washington. 

As  a  Federal  agency,  TVA  must 
independently  assess  the  environmental 
impacts  of  its  actions  in  accordance 
with  the  National  Environmental  Policy 
Act  (NEPA).  In  its  regulations 
implementing  NEPA,  the  Council  on 
Environmental  Quality  (CEQ)  strongly 
encourages  agencies  to  reduce 
paperwork  and  duplication.  One  of  the 
methods  identified  by  CEQ  to 
accomplish  these  goals  is  adopting  the 
environmental  documents  prepared  by 
other  agencies,  40  CFR  1500.4(n).  Under 
applicable  regulations,  TVA  is  allowed 
to  adopt  the  Department  of  Energy  FEIS 
as  its  own,  since  the  actions  covered  by 
the  DOE  EIS  and  TVA's  proposed 
actions  are  substantially  the  same. 

The  actions  assessed  in  DOE's  EIS 
relating  to  the  blending  down  of  HEU  to 
LEU  and  the  subsequent  use  of  LEU  as 
commercial  reactor  fuel,  are  also  the 
actions  that  TVA  seeks  to  carry  out  by 
entering  into  the  necessary  contracts 
and  Interagency  Agreement  to  obtain 
and  use  the  fuel  at  TVA's  Browns  Ferry 
Nuclear  Plant.  TVA  has  carefully 


leaag 
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reviewed  the  EIS  and  has  concluded 
that  the  EIS  adequately  assesses  the 
environmental  impacts  associated  with 
the  blending  down  of  HEU  and  use  of 
the  resulting  LEU-derived  commercial 
reactor  fuel.  The  impacts  of  the 
technical  areas  and  issues  TVA 
evaluated  were  bounded  by  the 
assessment  in  DOE's  EIS  and  did  not 
constitute  substantial  changes  to 
relevant  environmental  concerns. 
Accordingly.  TVA  has  adopted  the  DOE 
FEIS,  "Disposition  of  Surplus  Highly 
Enriched  Uranium  Final  Environmental 
Impact  Statement,"  and  has  determined 
that  no  supplement  or  additional 
environmental  review  is  required  to 
support  TVA's  proposed  action.  The 
Notice  of  Adoption  also  constitutes  the 
Notice  of  AvaUability  of  the  same  EIS  at 
locations  previously  identified  under 
the  section  tided,  "Addresses." 

Dated:  February  7,  2001. 
Kathryn  J.  Jackson, 

Executive  Vice  President,  River  System 
Operations  and  Environment,  Tennessee 
Valley  A  u  thority. 

[FR  Doc.  01-3693  Filed  2-13-01;  8:45  am) 
■LUNQ  CODE  n20-0«-U 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Trade  PoNqr  Staff  Committee;  Review 
of  Guatemala's  Beneficiary  Status 
Under  the  CaribtMan  Basin  Trade 
Partnership  Act 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Request  for  comments  in 
connection  with  review  of  Guatemala's 
beneficiary  status  under  the  Caribbean 
Basin  Trade  Partnership  Act. 

summary:  The  Trade  Policy  Staff 
Committee  (TPSC)  is  conducting  a 
review  of  Guatemala's  status  as  a 
beneficiary  coimtry  under  the  Caribbean 
Basin  Trade  Partnership  Act  (CBTPA)" 
This  review  will  focus  on  Guatemala's 
performance  with  respect  to  worker 
rights,  based  on  the  eligibility  criteria 
established  in  the  CBTPA  and  objectives 
identified  to  the  Government  of 
Guatemala  in  October  2000.  The  TPSC 
is  requesting  written  comments  from  the 
public  to  assist  in  developing 
information  regarding  Guatemala's 
current  performance  in  the  area  of 
worker  rights. 

DATES:  Public  comments  should  be 
received  by  noon,  March  16,  2001. 
ADDRESSES:  Public  comments  should  be 
submitted  to:  Gloria  Blue,  Executive 
Secretary,  TPSC,  Office  of  the  USTR, 
600  17th  Street,  NW.,  Washington,  DC 


20508  Attention:  Guatemala  CBTPA 
Review. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

procedural  questions  concerning  public 
comments,  contact  Gloria  Blue, 
Executive  Secretary,  TPSC,  Office  of  the 
USTR,  600  17th  Street,  NW., 
Washington.  DC  20508  (202)  395-3475. 
All  other  questions  regarding  the  review 
should  be  addressed  to  Christopher 
Wilson,  Director  for  Central  America 
and  the  Caribbean.  Office  of  the  Western 
Hemisphere  of  the  USTR  (202)  395- 
5190. 

SUPPt.EMENTARY  INFORMATION: 

On  October  2,  2000,  the  President 
designated  Guatemala  as  a  CBTPA 
beneficiary  country.  This  designation 
followed  a  review  by  the  TPSC  of 
Guatemala's  adherence  to  the  eligibility 
criteria  established  in  the  CBTPA, 
including  (1)  an  evaluation  of  the  extent 
to  which  Guatemala  provides 
internationally  recognized  worker 
rights,  including  the  right  of  association, 
the  right  to  organize  and  bargain 
collectively,  a  prohibition  on  the  use  of 
any  form  of  forced  or  compulsory  labor, 
a  minimum  age  for  the  employment  of 
children,  and  acceptable  conditions  of 
work  with  respect  to  minimum  wages, 
hours  of  work,  and  occupational  safety 
and  health,  and  (2)  whether  Guatemala 
has  implemented  its  commitments  to 
eliminate  the  worst  forms  of  child  labor. 

The  review  of  Guatemala's  eligibility 
for  the  CBTPA  preferences  involved 
extensive  consideration  of  the  worker 
rights  situation  in  that  country.  The 
United  States  raised  specific  concerns 
with  respect  to  anti-union  violence, 
labor  law  reform,  the  rights  of 
association  and  collective  bargaining, 
and  other  issues.  Guatemalan  officials 
were  taking  some  steps  to  address  these 
concerns.  For  example,  the  United 
States  welcomed  the  Ministry  of  Labor's 
efforts  to  that  date  to  facilitate  a 
resolution  to  the  situation  arising  fitim 
a  1999  incident  involving  violence 
against  banana  workers.  The 
Guatemalan  executive  branch  had  also 
presented  legislation  to  bring  the 
country's  labor  laws  into  conformity 
with  ILO  recommendations. 

On  the  basis  of  these  actions  and 
assurances,  the  TPSC  in  October 
recommended  that  the  President 
designate  Guatemala  as  a  CBTPA 
beneficiary  country.  However,  the 
United  States  indicated  its  concern  that 
the  overall  worker  rights  environment  in 
Guatemala  represented  a  threat  to  those 
seeking  to  advance  basic, 
internationally-recognized  rights  for 
workers.  Instances  of  anti-imion 
violence  were  cited.  The  widespread 
impunity  for  those  who  provoked  and 


carried  out  such  violence  was  a 
particidarly  serious  concern. 

Consequently,  at  the  time  Guatemala's 
CBTPA  designation  was  announced,  the 
U.S.  Trade  Representative  also 
annoimced  that  Guatemala's  CBTPA 
beneficiary  country  status  woidd  be 
reviewed  in  April  2001 ,  with  a  focus  on 
further  improvements  in  the  area  of 
worker  rights.  This  review  will  cover 
the  following  factors:  (a)  Actions  taken 
by  the  Guatemalan  executive  branch, 
within  its  authority,  to  ensure  the 
physical  safety  and  human  and  civil 
rights  of  union  leaders  and  the  effective 
criminal  prosecution  of  persons  charged 
with  provoking  anti-union  violence, 
including  killings  of  imion  leaders;  (b) 
steps  taken  by  the  Government  of 
Guatemala  to  provide  for  the  re- 
employment of  the  900  banana  workers 
that  were  fired  in  1999  and  setUement 
of  related  labor  law  violations;  (c) 
progress  towards  enacting  a  new  Labor 
Code;  and  (d)  performance  in  labor  law 
enforcement  and  judicial  administration 
related  to  the  protection  of  labor  rights. 

As  a  further  indication  of  the 
seriousness  with  which  the  United 
States  views  these  issues,  the  U.S.  Trade 
Representative  initiated  a  review  of 
Guatemala's  eligibility  as  a  beneficiary 
developing  country  under  the 
Generalized  System  of  Preferences 
(GSP),  also  to  be  concluded  in  April 
2001,  and  focusing  on  the  government's 
response  to  anti-imion  violence  and 
other  aspects  of  internationally 
recognized  worker  rights.  US'TR 
requested  public  comments  in 
connection  with  this  review  through  a 
Federal  Register  notice  dated  January 
10. 2001. 

Written  Conunents 

Persons  submitting  written  comments 
should  provide  twenty  (20)  copies  by 
the  date  and  to  the  address  specified 
above.  If  possible,  comments  should  be 
submitted  before  this  date.  Where 
possible,  please  supplement  written 
comments  with  a  computer  disk  of  the 
submission.  The  disk  should  have  a 
label  identifying  the  software  used  and 
the  submitter. 

Comments  should  provide 
information  on  the  current  situation  for 
worker  rights  in  Guatemala,  focusing  in 
particular  on  the  factors  in  the  review 
summarized  above.  Due  to  the 
overlapping  nature  of  the  CBTPA  review 
process  and  the  GSP  review  process, 
individuals  and  organizations  which 
have  submitted  comments  in  connection 
with  the  GSP  review  are  informed  that 
those  comments  will  also  be  considered 
in  connection  with  the  CBTPA  review 
and  do  not  need  to  be  resubmitted. 
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Written  conunents  submitted  in 
connection  with  this  request,  except  for 
information  granted  "business 
confidential"  status  pursuant  to  15  CFR 
2003.6,  will  be  available  for  public 
inspection  in  the  USTR  Reading  Room 
(Room  101)  at  the  address  noted  above. 
An  appointment  to  review  the  file  may 
be  made  by  calling  Brenda  Webb  at 
(202)  395-6186.  The  Reading  Room  is 
open  to  the  public  from  10:00  a.m.  to  12 
noon,  and  from  1:00  p.m.  to  4:00  p.m. 
Monday  through  Friday. 

Business  confidential  information, 
including  any  information  submitted  on 
disks,  will  be  subject  to  the 
requirements  of  15  CFR  2003.6.  If  a 
submission  contains  business 
confidential  information,  twenty  copies 
of  a  public  version,that  does  not  contain 
confidential  information  must  be 
submitted.  A  justification  as  to  why  the 
information  contained  in  the 
submission  should  be  treated 
confidentially  must  be  included  in  the 
submission.  In  addition,  any 
submissions  containing  business 
confidential  information  must  be  clearly 
marked  "Confidential"  at  the  top  and 
bottom  of  the  cover  page  (or  letter)  and 
each  page  where  such  information 
appears.  The  version  that  does  not 
contain  confidential  information  should 
also  be  clearly  marked,  at  the  top  and 
bottom  of  each  page,  "public  version"  or 
"non-confidential." 

Carmen  Suro-Bredie, 

Chair,  Trade  Policy  Staff  Committee. 

[FR  Doc.  01-3758  Filed  2-13-01;  8:45  am) 

aiLUNG  CODE  3190-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notic*  No.  PE-2001-10] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  nUemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Tide  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  14  CFR,  dispositions  of 
certain  petitions  previously  received, 
and  corrections.  "The  purpose  of  this 
notice  is  to  improve  the  public's 


awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  March  7,  2001. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 

200),  Petition  Docket  No. ,  800 

Independence  Avenue,  SW.. 
Washington,  D.C.  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  die  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  915G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington,  D.C.  20591;  telephone 
(202)  267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Forest  Rawls  (202)  267-8033,  or 
Vanessa  Wilkins  (202)  267-8029  Office 
of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
§§11.85  and  11.91. 

Issued  in  Washington,  D.C.  on  February  9. 
2001. 

Donald  P.  Byrne, 
Assistant  Chief  Counsel  for  Regulations. 

Dispositions  of  Petitions 

DocJce/ No..  29897. 

Petitioner:  Teijin  Seiko  Co..  Ltd. 

Section  of  the  14  CFR  Affected:  14 
CFR  145.47(b). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  TS  to  use  the 
calibration  standards  of  the  National 
Research  Laboratory  of  Metrology 
(NRLM)  and  the  ElectrotechnicaJ 
Laboratory  (ETL),  Japan's  national 
standards  organizations,  in  lieu  of  the 
calibration  standards  of  the  U.S. 
National  Institute  of  Standards  and 
Technology  (NIST),  formerly  the 
National  Bureau  of  Standards,  to  test  its 
inspection  and  test  equipment. 

Grant.  01/31/2001,  Exemption  No.  7430 

Docket  No:  25636. 

Petitioner:  lAE  International  Aero 
Engines  AG. 

Section  of  the  14  CFR  Affected:  14 
CFR  21.325(b)(1)  and  (3). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  export 
airworthiness  approvals  to  be  issued  for 


Class  I  products  (engines)  assembled 
and  tested  in  the  United  Kingdom,  and 
for  Class  II  and  III  products 
manufactured  in  the  lAE  consortium 
countries  of  Germany,  Japan,  and  the 
United  Kingdom. 

Grant,  01/31/2001,  Exemption  No. 
4991F 

Docket  No:  29889. 

Petitioner:  Sumitomo  Precision 
Products  Co.,  Ltd. 

Section  of  the  14  CFR  Affected:  14 
CFR  145.47(b). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  SPP  to  use  the 
calibration  standards  of  the  National 
Research  Laboratory  of  Metrology 
(NRLM)  and  the  Electrotechnical 
Laboratory  (ETL),  Japan's  national 
standards  organizations,  in  lie  of  the 
calibration  standards  of  the  U.S. 
National  Institute  of  Standards  and 
Technology  (NIST),  formerly  the 
National  Bureau  of  Standards,  to  test  its 
inspection  and  test  equipment. 

Grant,  01/31/2001,  Exemption  No.  7431 

Docket  No.:  287\\. 

Petitioner:  Trans  World  Airlines,  Inc. 

Section  of  the  14  CFR  Affected:  14 
CFR  121.434(c)(l){ii). 

Description  of  Relief  Sou^t/ 
Disposition:  To  permit  a  qualified  and 
authorized  check  airmen,  in  lieu  of  an 
FAA  inspector,  to  observe  a  qualifying 
pilot  in  command  who  is  completing  . 
initial  or  upgrade  training  specified  in 
121.424  during  at  least  one  flight  leg 
that  includes  one  takeoff  and  one 
landing. 

Grant,  01/31/2001.  Exemption  No. 
6562B 

[FR  Doc.  01-3742  Filed  2-13-01:  8:45  am] 

BtUMQ  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aging  Trana|x>rt  Systems  Ruiemaidng 
Advisory  Committee;  Meetir>g 

agency:  Federal  Aviation 
Administi^tion  (FAA),  DOT. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  notice  announces  a 

public  meeting  of  the  FAA's  Aging 

Transport  Systems  Rulemaking 

Advisory  Committee. 

DATES:  "rhe  meeting  will  be  held  March 

13,  2001.  beginning  at  8  a.m. 

ADDRESSES:  The  meeting  will  be  at  the 

Boeing  Company,  1200  Wilson  Blvd., 

Roslyn,  Virginia. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gerri  Robinson,  Office  of  Rulemaking, 


10340 


Federal  Register / Vol.  66,  No.  31 /Wednesday,  February  1 4, ^Oa> /Notices 


ARM-24,  FAA,  800  Independence 
Avenue,  SW,  Washington.  DC  20591, 
Telephone  (202)  267-9078,  FAX  (202) 
267-5075.  or  e-mail  at 
geiTi.robinson@faa.gov. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  of  a  meeting  of  the  Aging 
Transport  Systems  Rulemaking 
Advisory  Committee  to  be  held  at  the 
Boeing  Company.  1200  Wilson  Blvd. 
Roslyn,  Virginia. 

The  agenda  will  include 
consideration  of  new  taskings  to 
ATSRAC  and  discussion  on  appropriate 
membership  needed  to  review  and  make 
recommendations  to  the  FAA,  if  the 
tasks  are  accepted. 

Attendance  is  open  to  the  interested 
public,  but  will  be  limited  to  the 
availability  of  meeting  room  space.  The 
FAA  will  arrange  teleconference 
capability  for  individuals  wishing  to 
participate  by  teleconference  if  we 
receive  notification  before  February  28, 
2001.  Arrangements  to  participate  by 
teleconference  can  be  made  by 
contacting  the  p)erson  listed  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section. 
Callers  outside  the  Washington 
metropolitan  area  will  be  responsible  for 
paying  long  distance  charges. 

The  public  may  present  written 
statements  to  the  committee  at  any  time 
by  providing  20  copies  to  the  Executive 
Director,  or  by  bringing  the  copies  to  the 
meeting.  Public  statements  will  only  be 
considered  if  time  permits.  In  addition, 
sign  and  oral  interpretation  as  well  as  a 
listening  device  can  be  made  available 
if  requested  10  calendar  days  before  the 
meeting. 

Issued  in  Washington.  DC  on  February  8, 
2001. 

Anthony  F.  Fazio, 

Director,  Office  of  Rulemaking. 

(FR  Doc.  01-3741  Filed  2-9-01;  3:23  pm] 

MLUNO  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Agency  Infomurtion  Collection 
Activities:  Submission  for  0MB  Review 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice. 

summary:  The  FHWA  has  forwarded  the 
information  collection  request  described 
in  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  comment.  We  published  a 
Federal  Register  Notice  with  a  60-day 
public  comment  period  on  this 
information  collection  on  November  6, 
2000  (65  FR  66578).  We  are  required  to 


publish  this  notice  in  the  Federal 
Register  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Please  submit  comments  by 
March  16,  2001. 

ADDRESSES:  You  may  send  comments  to 
the  Ofiice  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725  17th  Sti^eet,  NW., 
Washington,  DC  20503,  Attention:  DOT 
Desk  Officer.  You  are  asked  to  comment 
on  any  aspect  of  this  information 
collection,  including:  (1)  Whether  the 
proposed  collection  is  necessary  for  the 
FHWA's  performance;  (2)  the  ficcuracy 
of  the  estimated  burdens;  (3)  ways  for 
the  FHWA  to  enhance  the  quality, 
usefulness,  and  clarity  of  the  collected 
information;  and  (4)  ways  that  the 
burdens  could  be  minimized,  including 
the  use  of  electronic  technology, 
without  reducing  the  quality  of  the 
collected  information. 
FOR  FURTHER  INFORMATKW  CONTACT:  Mr. 
Tony  Solury,  (202)  366-5003.  Planning 
and  Environment  Core  Business  Unit, 
Federal  Highway  Administration, 
Department  of  Transportation,  400  7th 
Street,  SW.,  Washington,  DC  20590- 
0001.  Office  hoivs  are  from  7:30  a.m.  to 
4:30  p.m..  Monday  through  Friday, 
except  Federal  holidays. 
SUPPI.EMENTARY  INFORMATION: 

OKW  Control  Number:  2125-0039 
(Expiration  Date:  April  30.  2001). 

Title:  Planning  and  Research  Program 
Administration. 

Abstract:  Under  the  provisions  of 
Tide  23.  United  States  Code,  Section 
505,  two  percent  of  Federal-aid  highway 
funds  in  certain  categories  that  are 
apportioned  to  the  States  are  set  aside 
to  be  used  only  for  State  planning  and 
research  (SPR  funds).  At  least  25 
percent  of  the  SPR  funds  apportioned 
annually  must  be  used  for  research, 
development,  and  technology  transfer 
activities.  In  accordance  with 
government-wide  grant  management 
procedures,  a  grant  application  must  be 
submitted  for  these  funds.  In  addition, 
recipients  must  submit  periodic 
progress  and  financial  reports.  In  lieu  of 
Standard  Form  424,  Application  for 
Federal  Assistance,  the  FHWA  uses  a 
work  program  as  the  grant  application. 
This  includes  a  scope  of  work  and 
budget  for  activities  to  be  undertaken 
with  FHWA  planning  and  research 
funds  during  the  next  one-or  two-year 
period.  The  information  contained  in 
the  work  program  includes  task 
descriptions,  assignments  of 
responsibility  for  conducting  the  work 
effort,  and  estimated  costs  for  the  tasks. 
This  information  is  necessary  to 
determine  how  FHWA  planning  and 
research  funds  will  be  utilized  by  the 


State  Transportation  Departments  and  if 
the  proposed  work  is  eligible  for  Federal 
participation.  The  content  and 
frequency  of  submission  of  progress  and 
financial  reports  specified  in  23  CFR 
part  420  are  as  specified  in  OMB 
Circidar  A-102  and  the  companion 
common  grant  management  regulations. 

Respondents:  52  State  Transportation 
Departments,  including  the  District  of 
Coiimibia  and  Puerto  Rico. 

Estimated  Total  Annual  Burden: 
29,120  hours  (560  hours  per 
respondent). 

Authority:  The  Paperwork  Reduction  Act 
of  1995;  44  U.S.C.  Chapter  35,  as  amended; 
and  49  CFR  1.48. 

Issued  on:  February  8,  2001. 
James  R.  Kabel, 

Chief.  Management  Programs  and  Analysis 

Division. 

(FR  Doc.  01-3734  Filed  2-13-01;  8:45  am] 

BILLING  CODE  4910-22-4> 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

Notice  of  Safety  Advisory  2001-01 

agency:  Federal  Raibt)ad 
Administration  (FRA),  Department  of 
Transportation  (DOT). 
action:  Notice  of  safety  advisory. 

SUMMARY:  FRA  is  issuing  Safety 
Advisory  2001-1  which  establishes 
reconunended  minimal  guidelines  for 
the  operation  of  remote  control 
locomotives. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Conklin,  Operating  Practices  Division, 
Office  of  Safety  Assurance  and 
Compliance,  FRA.  1120  Vermont 
Avenue.  N.W..  Washington.  D.C.  20590 
(telephone  202^93-6318)  or  Mark 
Tessler.  Office  of  Chief  Counsel,  FRA, 
1120  Vermont  Avenue,  N.W., 
Washington,  D.C.  20590  (telephone 
202-493-6061) 
SUPPLEMENTARY  INFORMATION 

Background 

Remote  control  locomotives  (RCL) 
have  been  in  use  for  a  number  of  years. 
The  term  "remotely  controlled 
locomotives"  or  "remote  control 
locomotives"  refers  to  a  locomotive 
which,  through  use  of  a  radio 
transmitter  and  receiver  system,  can  be 
operated  by  a  person  not  physically 
located  at  the  controls  within  the 
confines  of  the  locomotive  cab.  (As  used 
in  this  dociunent,  the  term  "remote 
control  locomotive"  does  not  refer  to 
use  of  distributive  power,  in  which  a 
locomotive  or  group  of  locomotives 
entrained  or  at  the  rear  of  a  train  is 
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remotely  controlled  from  the  lead 
locomotive  of  a  train). 

FRA's  first  priority  in  assessing  RCL 
operations  is  to  ensure  that  these 
operations  pose  no  threat  to  railroad 
workers  or  the  general  public.  Because 
this  technology  is  not  widely  used  in 
railroad  operations,  FRA  has  limited 
data  on  which  to  base  an  objective 
safety  analysis  and  must  therefore 
proceed  prudentiy.  It  is  clear  that  the 
potential  for  serious  injury  exists,  as  it 
does  in  all  aspects  of  railroad 
operations.  RCL  operations  have  been  in 
existence  in  this  country  for  many  years; 
however,  this  technology  has  largely 
been  confined  to  in-plant  rail 
operations.  As  these  operations  expand, 
some  of  the  traditional  ways  of 
conducting  rail  movements  will  be 
significantly  modified.  Under  such 
circumstances,  safety  risk  factors  may 
change.  It  is  FRA's  task  to  ensure  that 
this  transition  takes  place  safely. 
Throughout  its  history,  FRA  has  tried  to 
encourage  and  embrace  technological 
advances  in  the  rail  industry. 

In  1994,  FRA  proposed  to  conduct  a 
national  test  program -of  RCL  operations. 
FRA  held  a  hearing  on  February  23, 
1995  (FRA  Docket  No.  94-6),  to  gather 
testimony  on  the  proposed  RCL 
operating  conditions.  See  59  FR  59826 
(Novem^r  18,  1994).  Several 
manufacturers,  labor  organizations, 
railroads,  and  their  associations 
participated  in  the  hearing.  The 
testimony  provided  by  these 
organizations  revealed  a  broad  spectrum 
of  opinion  concerning  the  merits  of  the 
proposed  program,  the  substance  of  the 
program  requirements,  the  resultant 
risks  to  railroad  employees,  and  the 
safety  of  the  technology. 

Interest  in,  and  use  of  RCLs  by  the 
railroad  industry  has  intensified  since 
publication  of  the  Notice  of  Test 
Program  and  the  1995  public  hearing. 
FRA  believed  that  RCL  technology  has 
progressed  beyond  the  "test"  period  and 
proposed  one  final  meeting  to  obtain  the 
most  recent  information  and  comments 
on  this  technology.  On  July  19,  2000, 
FRA  held  a  technical  conference  to 
allow  all  interested  parties  the 
opportunity  to  state  their  concerns  and 
opinions  on  RCL  operations.  The 
conference  examined  all  safety  aspects 
of  RCL  operations,  including  (1)  Design 
standards,  (2)  employee  training,  (3) 
operating  practices  and  procedures,  (4) 
test  and  inspection  procediu^s,  and  (5) 
security  and  accident/incident  reporting 
procediu-es. 

The  following  is  a  brief  discussion  of 
the  material  and  comments  presented  at 
that  conference.  Several  commentors 
expressed  concerns  in  the  following 
areas:  RCL  operations  in  bad  weather 


conditions,  ergonomic  issues  in  the 
design  of  the  remote  control  transmitter 
(RCT),  electromagnetic  field  (EMF) 
emissions  from  RCTs,  insufficient 
clearance  when  wearing  the  RCTs  in 
tight  spaces,  roadway  worker  protection 
issues,  mental  and  physical  stress 
associated  with  RCL  operation,  and  lack 
of  accurate  exposure  metrics  for 
calculating  accident  rates. 

Conversely,  several  commenters 
stated  that  RCL  operations  have 
enhanced  safety  performance.  Some  of 
the  suggested  enhancements  included 
better  visual  contact  with  the  leading 
end  of  rail  movements,  the  elimination 
of  communication  error  between  the 
locomotive  engineer  and  ground  crew, 
and  the  reduction  of  yard  accidents  and 
injuries.  Several  commentors  submitted 
data  that  indicate  accidents  and 
incidents  dropped  dramatically  as  RCL 
operations  increased.  Although  FRA 
commends  these  commentors  for  their 
efforts  in  gathering  such  data,  FRA  notes 
that  the  data  used  were  obtained 
without  equal  exposure  metrics  to  allow 
valid  comparisons  between  remote 
control  and  manual  operations  (i.e., 
comparisons  were  not  equalized  for  the 
number  of  labor  hours  and  number  of 
employees).  Normalizing  safety  data  is 
necessary  to  clarify  our  understanding 
of  the  potential  safety  risks. 

Consequently,  FRA  is  taking  steps  to 
incorporate  RCL  operations  into  the 
accident/incident  reporting  procedures 
required  by  49  CFR  part  225.  See  65  FR 
79915,  December  20,  2000.  FRA  is 
proposing  to  modify  the  instructions  for 
Forms  F  6180.54,  6180.55a,  and  6180.57 
in  its  Guide  to  Preparing  Accident/ 
Incident  Reports.  Two  of  the  three  form 
modifications  will  request  that  the 
"Special  Study  Block"  (SSB)  of  each 
form  be  used  to  capture  (with  coded 
letters)  information  pertaining  to 
accidents/incidents  which  involve  RCL 
operations.  The  third  form  will  capture 
the  required  data  with  an  annotation  in 
the  narrative  portion  of  the  form. 

In  addition,  FRA  recommends  that 
railroads  maintain  appropriate  exposing 
measiures,  including  total  number  of 
labor  hotu%  and  total  number  of 
employees  by  location  for  both  RCL 
operations  and  manual  locomotive 
operations.  Together  these  measures 
will  allow  FRA  to  accurately  measure 
accident  and  incident  rates  of  both  types 
of  operations  and  make  valid 
comparisons  between  RCL  operations 
and  manual  operations.  Thus,  the 
railroads  will  be  able  to  closely  monitor 
the  safety  performance  of  RCL 
operations  as  they  progress.  FRA  will 
then  use  these  data  when  considering 
any  futiu«  policies  on  these  operations. 


FRA  notes  that  many  of  the  ergonomic 
design  concerns  experienced  by  remote 
control  operators  (RCOs)  have  been 
addressed  in  the  ciurent  generation  of 
RCTs.  FRA  commends  the  rail  industry 
and  RCL  system  manufacturers  for  their 
diligence  in  addressing  the  design 
concerns  of  RCOs.  As  this  new 
technology  expands,  the  continued 
input  of  the  men  and  women  who 
operate  RCLs  will  be  necessary  to 
ensure  that  ergonomic  issues  and 
operating  concerns  are  properly 
identified  and  fully  addressed, 
consistent  with  the  needs  of  both  RCOs 
and  the  rail  industry.  Fiulhermore.  we 
must  be  cognizant  that  gender  specific 
issues  may  arise  with  respect  to 
ergonomic  challenges  and  solutions. 
FRA  will,  therefore,  recommend  that 
railroads  give  special  consideration  to 
the  unique  himian/machine  interface 
problems  that  may  arise  during  the 
proliferation  of  this  technology, 
particularly  regarding  female  operators. 

FRA  has  reviewed  the  furnished  data 
concerning  fatalities  that  have  occurred 
during  RGL  operations  on  plant 
railroads.  The  data  indicate  that  none  of 
these  fatalities  occurred  as  a  direct 
result  of  RCL  system  failure.  All 
involved  the  same  scenarios  described 
in  similar  fatalities  that  have  occurred 
during  manual  switching  operations. 
There  was  no  way  to  determine  if  these 
workers  were  distracted  due  to  their 
added  responsibility  of  conducting  RCL 
operations.  However,  FRA  will  attempt 
to  reduce  possible  risk  by 
recommending  that  RCOs  (1)  Should  not 
ride  on  rail  cars,  (2)  should  not  mount 
or  dismount  from  moving  locomotives 
during  RCL  operations,  and  (3)  shouid 
remain  well  clear  of  affected  tracks 
when  in  front  of  a  locomotive 
movement.  FRA  also  believes  that 
additional  training  should  be  provided 
to  traditional  locomotive  engineers  who 
will  be  required  to  operate  RCLs  and 
who  have  never  worked  on  the  groimd 
during  switching  operations.  These 
individuals  lack  the  valuable  experience 
gained  from  working  around  moving 
equipment  and  are  less  likely  to 
recognize  dangerous  situations. 

FRA  believes  that  bad  weather 
conditions,  roadway  worker  protection 
procedures,  RCT  clearance  problems, 
and  mental  and  physical  stress  issues 
are  operational  problems  that  can  and 
do  occur  during  any  railroad  operation 
and  are  best  addressed  through  proper 
training  and  through  a  credible 
commimication  system.  There  should  be 
a  direct  line  of  commimication  between 
labor  and  management  to  quickly 
address  RCL  operating  problems  and 
training  needs.  Therefore,  FRA 
recommends  that  a  formal 
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communication  procedure  should  be 
developed  to  ensure  that  RCL 
operational  concerns  are  handled 
expeditiously. 

In  response  to  concerns  expressed  by 
a  number  of  parties,  FRA  had  previously 
asked  DOT's  Volpe  Center  to  test  the 
electromagnetic  radiation  (EMR) 
emissions  from  an  RCL  system, 
simulating  realistic  rail  yard  operating 
conditions  (since  multiple  reflections  of 
radiofrequency  radiation  from  metallic 
siufaces,  like  railcars,  can  enhance  the 
primary  beam  and  cause  hotspots).  An 
independent  test  contractor  then  tested 
EMR  levels  according  to  FCC  standards 
and  found  that  under  normal  use  and 
where  the  manufacturer's  operating 
instructions  were  followed,  EKiR 
emissions  and  workers'  exposure  levels 
were  in  full  compliance  with  applicable 
himnan  exposure  safety  standards 
regarding  radio  frequency  radiation. 

FRA  foimd  no  data  that  would 
indicate  that  electromagnetic  field 
(EMF)  and  EMR  emissions  from  RCTs 
exceed  the  accepted  himian  exposure 
safety  standards  in  the  United  States. 
FRA  and  the  DOT  Volpe  Center 
technical  experts  will,  however, 
continue  to  monitor  the  latest  studies  on 
potential  health  effects  from  long  term 
low  level  environmental  and  work  EMF 
and  EMR  exposures,  as  well  as  up-to- 
date  applicable  Occupational  Safety  and 
Health  Administration  (OSHA) 
standards  posted  on  the  web  at  http:// 
www.  osha-slc.gov/SLTC/ 
radiofrequencyradiation.  Standards  and 
practices  addressing  EMF  and  EMR 
emissions  can  also  be  found  in:  FCC, 
1997  Evaluating  Compliance  with  FCC 
Guidelines  for  Human  Exposure  to 
Radiofrequency  Electromagnetic 
Fields,"  FCC  Office  of  Engineering 
Technology  (OET).  Ed.  97.01,  FCC 
Bulletin  65,  August  1997  and 
Supplement  C,  December  1997.  Both 
items  are  posted  on  the  web  at  http:// 
www./fcc./gov/oet/rfsafetY,  IEEE, 
C95.1a-1988,  "IEEE  Standard  for  Safety 
Levels  with  Respect  to  Human  Exposure 
to  Radio  Frequency  Electromagnetic 
Fields,  3  KHz  to  300  GHz,  "  Edition  16 
and  Supplement  a,  April  1999,  to  be 
ordered  from  IEEE  Customer  Service  at 
l-800-67a-IEEE:  and  the  "American 
Conference  of  Governmental  Industrial 
Hygienists  (ACGIH),"  TLVs  and  BEIs- 
Threshold  Limit  Values  for  Chemical 
Substances  and  Physical  Agents,"  pp. 
150-155  (See  http://www.ecgih.org). 
FRA  intends  to  ensure  that  the  margin 
of  safety  is  maintained  in  this  area  and 
will  take  appropriate  action  if  it 
becomes  apparent  that  accepted  safety 
margins  are  not  maintained  or  if 
credible  data  on  potential  worker  safety 


or  health  hazards  from  such  exposures 
become  available. 

A  review  of  the  accident/incident 
reports  submitted  during  the  technical 
conference  disclosed  communication 
failures,  speed  surges,  braking  force 
problems,  and  emergency  stops  during 
RCL  operations.  However,  most  of  the 
reports  were  dated  between  1996  and 
.  1997  and  pertained  primarily  to  one  rail 
yard  and  to  a  specific  group  of  RCLs  in 
that  yard.  FRA  believes  that  ciirrent 
generation  of  RCTs  have  addressed 
many  of  the  reported  problems  with 
RCL  systems.  It  has  been  FRA's 
experience  that,  as  this  type  of 
technology  is  introduced  into  railroad 
operations,  unforeseen  problems  in 
hardware  and  software  design  do 
develop.  As  a  consequence,  FRA 
suggests  that  railroads  have  procedures 
in  place  to  immediately  identify  and 
address  such  problems  to  reduce  the 
risk  of  accident  and/or  injury.'In 
addition,  the  FRA  suggests  that  railroads 
have  scientifically  valid  data  gathering 
procedures  to  accurately  monitor 
accident  rates  in  RCL  operations 
compared  with  manual  locomotive 
operations. 

FRA  has  also  reviewed  data  from  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  and  Mine 
Safety  and  Health  Administration 
(MSHA)  regarding  any  accidents 
investigated  involving  RCL  operations. 
The  records  indicate  that  there  has  been 
considerable  concern  by  OSHA 
regarding  protection  of  rail  movements. 
The  records  cite  incidents  of  inplant  rail 
movements  that  were  not  properly 
protected  in  the  direction  of  travel,  i.e., 
RCOs  were  not  in  position  to  observe 
the  track  ahead  of  the  movement.  MSHA 
also  reported  an  accident  that  was 
caused  in  part  by  "the  inability  of  the 
remote  operator  to  see  the  locomotive." 
These  concerns  are  not  new  to  the  rail 
industry,  which  has  long  adopted 
operating  rules  that  require  switching 
movements  to  be  made  at  a  speed  that 
will  enable  the  movement  to  stop  within 
half  the  range  of  vision  short  of  a  train, 
an  engine,  a  raifroad  car,  people  or 
equipment  fouling  the  track, 
obstructions,  a  stop  signal,  or  a  derail  or 
switch  lined  improperly  (restricted 
speed).  Simply  put,  no  movement 
should  begin  uiiless  the  track  ahead  of 
that  movement  is  known  to  be  clear. 
This  would  require  RCOs  to  view  the 
track  ahead  of  the  movement  each  time 
a  movement  is  made.  Because  FRA 
believes  RCL  operations  will  be 
primarily  conducted  within  heavily 
congested  areas,  i.e.,  railroad  yards,  and 
because  FRA  wishes  to  ensiu«  that  these 
operations  are  conducted  in  the  safest 
possible  manner,  FRA  recommends  that 


all  RCL  movements  be  conducted  at 
restricted  speed,  unless  specifically 
exempted  by  railroad  special 
instructions.  However,  these  special 
instructions  should  ensiu«  that  a 
comparable  means  of  protection  is 
afforded  these  movements.  FRA  notes 
that  many  raifroads  have  limited 
exemptions  from  the  provisions  of 
restricted  speed.  FRA  plans  to  closely 
monitor  how  raifroad  operating  rules  are 
modified  to  accommodate  RCL 
operations.  Safety  must  not  be 
compromised  by  these  modifications. 
FRA  also  plans  to  monitor  the  accident/ 
incident  rates  in  areas  where  RCL 
operations  exist  to  ensure  that  safety  is 
maintained. 

FRA  notes  that  traditional  raifroad 
industry  restricted  speed  rules  or  thefr 
equivalents  were  not  developed  to 
protect  trespassers  or  raifroad  workers 
who  are  not  authorized  to  be  on  the 
track.  Therefore,  in  the  interest  of  safety, 
FRA  will  reconunend  that  the  public 
and  railroad  workers  in  the  area  should 
be  notified  by  clearly  visible  warning 
signs,  or  by  other  equally  effective 
means,  that  RCL  operations  exist  and 
train  movements  are  being  conducted 
without  anyone  in  the  locomotive. 

FRA  is  also  concerned  about  RCO 
safety  when  operations  are  conducted  in 
isolated  areas.  There  is  no  assurance 
that  emergency  aid  can  be  adequately 
provided  in  a  timely  manner  in  the 
event  of  an  emergency  situation. 
Therefore,  FRA  recommends  that  the 
raifroad  or  RCT  should  provide  some 
automatic  means  of  communication  that 
will  notify  the  railroad  in  the  event  the 
RCO  becomes  incapacitated,  i.e.,  "a 
worker  alarm".  This  automatic 
communication  feature  should  also  be 
capable  of  determining  the  non- 
responsive  RCO's  location  to  ensure  that 
emergency  help  can  respond  effectively. 

Part  240  of  title  49  of  the  Code  of 
Federal  Regulations  requires  that  all 
individuals  who  operate  a  locomotive 
are  to  be  qualified  and  certified  in 
accord  with  the  requirements  of  that 
regulations.  Therefore,  anyone  who 
operates  a  locomotive,  regardless  of  the 
means  used,  must  be  properly  trained 
and  certified.  The  introduction  of 
remote  control  operations  is  a 
significant  departure  from  traditional 
on-board  locomotive  operations.  If  a 
railroad  elects  to  conduct  RCL 
operations,  its  locomotive  engineer 
certification  program  would  have  to  be 
modified  to  outline  the  training  that  will 
be  required  for  this  type  of  operation. 
This  would  constitute  a  material 
modification  of  the  program  requiring 
that  the  program  be  submitted  to  FRA 
for  approval  according  to  49  CFR 
240. 103(e). 
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Because  information  ciurently 
available  to  FRA  does  not  lead  to  the 
conclusion  that  RCL  operations  should 
be  prohibited  on  safety  grounds,  FRA 
has  elected  to  proceed  cautiously.  The 
range  of  views  and  safety  concerns 
expressed  imderscores  the  need  to 
proceed  with  the  implementation  of  this 
new  technology  in  a  safe  and  consistent 
manner.  The  Safety  Advisory 
announced  today  is  a  refinement  of 
proposed  standsurds  contained  in  the 
original  Test  Program. 

Safiety  Advisory  2001-01 

Recommendation:  Operation  of  Remote 
Control  Locomotives 

The  following  design  criteria  and 
operating  procedures  are 
recommendations  only.  Compliance  is 
voluntary.  However,  railroads  are 
strongly  encouraged  to  regard  these 
suggested  criterion  as  a  minimum  from 
which  to  tailor  thefr  own  RCL 
operations.  It  should  be  noted  that  all  of 
the  design  featiu^s  recommended  are 
available  with  the  current  generation  of 
remote  control  technology.  In  certain 
circimistances,  due  to  the  design  of  their 
equipment,  or  differences  in  operating 
practices,  a  raifroad  may  not  be  able  to 
obtain  complete  consistency  with  these 
recommendations.  In  those  situations 
raifroads  are  encouraged  to  develop 
alternative  designs  or  practices  which 
offer  at  least  equivalent  or  greater  levels 
of  safety.  FRA  emphasizes  that  although 
compliance  with  this  Safety  Advisory  is 
voluntary,  nothing  in  this  Safety 
Advisory  is  meant  to  relieve  a  raifroad 
bom  compliance  with  all  existing 
raifroad  safety  regulations.  Therefore, 
when  procedures  required  by  regulation 
are  cited  in  this  Safety  Advisory, 
compliance  is  mandatory. 

A.  Safety  Design  and  Operational 
Requirements 

1.  Each  RCT  should,  at  a  minimum, 
have  the  following  featiu^s: 

a.  directional  control; 

b.  graduated  throttle  or  speed  control; 

c.  graduated  locomotive  independent 
brake  application  and  release; 

d.  train  brake  application  and  release 
confrol; 

e.  audible  warning  device  control 
(horn); 

f.  audible  bell  confrol,  if  equipped; 

g.  sand  control  (unless  automatic); 
h.  headlight  control; 

i.  emergency  air  brake  application 
switch; 

j.  generator  field  switch  or  equivalent 
to  eliminate  tractive  effort  to  the 
locomotive;  and 

k.  audio  or  visual  indication  of  wheel 
slip/slide. 


2.  Although  an  RCT  can  have  the 
capability  to  control,  at  different  times, 
different  locomotives  equipped  with 
remote-control  receivers,  it  should  be 
designed  to  be  capable  of  controlling 
only  one  RCR  equipped  locomotive  at  a 
time.  (A  locomotive  may  consist  of  one 
or  more  engines  operated  from  a  single 
confrol). 

3.  An  RCT  having  the  capability  to 
control  more  than  one  RCL  should  have 
a  means  to  lock  in  one  RCR  "assigimient 
address"  to  prevent  simultaneous 
control  over  more  than  one  locomotive. 

4.  Each  locomotive  equipped  with  an 
RCR  should  respond  only  to  the  RCTs 
assigned  to  that  receiver. 

5.  The  RCT  should  be  designed  to 
require  at  least  two  separate  actions  by 
the  RCO  before  RCL  movemient  can 
begin  (in  order  to  prevent  accidental 
movement). 

6.  When  an  RCT's  signal  to  the  RCL 
is  interrupted  for  a  set  period,  not  to 
exceed  five  seconds,  the  remote-control 
system  should  cause: 

a.  full  service  application  of  the 
locomotive  and  train  brakes;  and 

b.  elimination  of  locomotive  tractive 
effort. 

7.  If  an  RCT  is  equipped  with  an  "on" 
and  "off"  switch,  the  switch,  when 
moved  from  "on"  to  "off"  position, 
shoiUd  result  in: 

a.  application  of  the  locomotive  and 
train  brakes;  and 

b.  elimination  of  locomotive  tractive 
effort. 

8.  Each  RCL  shoidd  have  a  distinct 
and  imambiguous  audible  or  visual 
warning  device  that  indicates  to  nearby 
personnel  that  the  locomotive  is  under 
active  remote  confrol  and  subject  to 
movement.     . 

9.  Each  RCT  should  be  equipped  with 
an  operator  alertness  device  requiring 
manual  resetting  or  its  equivalent.  It 
should  incorporate  a  timing  sequence 
not  to  exceed  60  seconds.  Failure  to 
reset  the  switch  within  the  timing 
sequence  should  result  in: 

a.  application  of  the  locomotive  and 
train  brakes;  and 

b.  elimination  of  locomotive  fractive 
effort. 

10.  Each  RCT  should  have  a  tilt 
feature  that,  when  tilted  to  a 
predetermined  angle,  should  result  in: 

a.  an  emergency  application  of  the 
locomotive  and  train  brakes;  and 

b.  elimination  of  locomotive  tractive 
effort. 

Note:  If  RCL  operations  are  being 
conducted  in  an  isolated  area,  the  railroad 
should  establish  timely  emergency  response 
procedures  in  the  event  the  RCO  is 
incapacitated.  One  method  that  would  serve 
to  meet  this  recommendation  would  be  to 
equip  the  RCT  with  capability  of  transmitting 


an  emergency  signal.  The  signal  should  also 
be  capable  of  identifying  the  RCO's  location. 

11.  If  the  RCT  is  equipped  with  a  "tilt 
bypass"  system  enabling  the  tilt 
protection  feature  to  be  temporarily 
disabled,  the  bypass  featuj«  should 
deactivate  after  15  seconds,  unless 
reactivated  by  the  RCO. 

12.  The  RCL  should  be  equipped  with 
a  device  that  causes  an  application  of 
the  locomotive  and  train  brakes  and 
elimination  of  locomotive  tractive  effort 
whenever  the  RCL's  main  reservoir  afr 
pressure  falls  below  90  psi  or  when  a 
locomotive  protection  alarm  is  activated 
while  the  locomotive  is  in  remote 
operation.  The  device  should  need  to  be 
manually  reset  on  board  the  RCL. 

13.  When  the  afr  valves  and  the 
electrical  selector  switch  on  the  RCR  are 
moved  from  manual  to  remote  or  from 
remote  to  manual  modes,  an  emergency 
application  of  the  locomotive  and 'train 
brakes  should  be  initiated  to  prevent 
imauthorized  use  of  the  system. 

14.  Railroads  which  acquire  and 
utilize  RCL  equipment  should  comply 
with  current  human  safety  exposure 
standards  for  radio  frequency  radiation 
in  thefr  workplace.  FRA  further 
recommends  that  manufacturers  should 
certify  thefr  equipment  for  compliance 
with  current  EMR  exposure  safety 
standards. 

15.  Consideration  should  be  given  to 
the  design  of  the  RCT  to  provide  for  a 
human-machine  interface  (HMI)  that 
incorporates  basic  human  factors 
principles  for  the  design  and  operation 
of  displays,  controls,  supporting 
software  functions,  and  other 
components.  FRA  recommends  that 
raifroads  work  closely  with  RCOs  when 
addressing  RCT  design  and  comfort 
issues.  The  overriding  goal  of  the  design 
should  be  to  minimize  the  potential  for 
design-induced  error  by  ensiuing  that 
the  RCT  is  suitable  for  operators, 
including  female  operators,  and  thefr 
tasks  and  environment.  RCT  systems 
that  have  been  designed  with  human- 
centered  design  principles  in  mind — 
system  products  that  keep  himian 
operators  as  the  central,  active 
component  of  the  system — are  more 
likely  to  result  in  improved  safety.  This 
includes  the  ergonomic  design  of  the 
RCT.  See  FRA's  1998  report  entitled 
"Human  Factors  Guidelines  for 
Locomotive  Ckibs"  (FRA/ORD-98/03  or 
DOT-VNTSC-FRA-98-8).  Special 
consideration  should  be  given  to  the 
effect  of  the  RCT  on  the  musculoskeletal 
system  of  the  RCOs  as  well  as  on  RCT 
harness  comfort  to  avoid  distraction 
from  safety -related  duties.  Additional 
consideration  should  also  be  given  to 
the  "breakaway"  safety  feature  of  the 
RCT  harness.  The  harness  should  be 
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designed  to  easily  break  free  of  the  RCO 
in  the  event  the  harness  becomes 
entangled  on  equipment. 

B.  Training 

Each  person  operating  an  RCL  must 
be  certified  and  qualified  in  accordance 
with  49  CFR  Part  240  if  conventional 
operation  of  a  locomotive  under  the 
same  circtunstances  woiUd  require 
certification  under  that  regulation. 
Training  must  be  provided  to  all  RCOs 
subject  to  the  requirements  of  49  CFR 
Part  240.  Additionally,  training  should 
be  afforded  those  RCOs  not  subject  to 
the  requirements  of  Part  240  and  those 
locomotive  engineers  who  have  little  or 
no  on-ground  experience  in  switching 
operations  if  they  are  expected  to 
conduct  RCL  operations.  All  affected 
railroad  employees  should  be  trained  on 
RCL  operating  rules  and  procedures. 

Under  Part  240,  railroad  engineer 
certification  programs  must  include 
procedures  to  keep  certified  engineers 
current  on  methods  of  safe  train 
handling,  operating  rules,  condition  of 
equipment,  and  personal  safety  and  to 
provide  initial  training  for  new 
engineers  on  those  subjects.  §  240.123. 
The  programs  must  also  include  skill 
testing  in  the  most  demanding  type  of 
service  the  person  will  perform. 
§  240.127.  Appendix  B  of  Part  240 
requires  that  railroad  engineer 
certification  programs  address  how  the 
railroad  responds  to  changes  such  as  the 
"introduction  of  new  technology"  and 
"significant  changes  in  operations."  In 
FRA's  view,  it  is  likely  that  the 
introduction  of  remote  controlled 
locomotives  on  railroads  would 
typically  necessitate  a  material  change 
to  each  railroad's  engineer  certification 
program.  Material  modifications  must 
be  submitted  to  FRA  for  its  review 
under  49  CFR  240.103(e). 

C.  Operating  Practices 

1.  The  railroad  should  establish 
written  standard  operating  procedures 
tailored  to  its  RCL  operations.  At  a 
minimum  these  procedures  should 
include: 

a.  Upon  going  off  duty,  each  RCO 
should  place  the  RCL  in  manual 
operation  and  properly  secure  it,  unless 
control  of  the  RCL  is  directly  given  to 

a  relieving  RCO. 

b.  When  operating  an  RCL,  the  RCO 
should  not: 

i.  ride  on  a  freight  car  imder  any 
circumstances; 

ii.  mount  or  dismount  moving 
equipment: 

iii.  operate  any  other  type  of 
machinery;  or 

iv.  stand  or  walk  within  the  gage  of 
the  track  or  foul  the  track  on  which  the 


movement  is  occurring  while  physically 
located  in  front  of  the  movement. 

c.  RCOs  should  ensure  that  the  track 
is  clear  and  properly  aligned  ahead  of 
the  remotely  controlled  movement 
while  it  is  underway.  Therefore,  RCL 
operations  should  be  operated  at 
restricted  speed  not  to  exceed  20  mph, 
i.e.,  at  a  speed  that  will  enable  stopping 
the  movement  within  half  the  range  of 
vision  assuring  that  all  movements  are 
protected. 

d.  The  RCO  should  operate  only  one 
RCL  at  a  time. 

e.  Prior  to  performing  any  function  as 
prescribed  in  49  CFR  218.22(c)(5),  the 
RCO  should  apply  three  point 
protection,  i.e.,  fully  apply  the 
locomotive  and  train  brakes,  center  the 
reverser,  and  place  the  generator  field 
switch  to  the  off  position  (eliminate 
locomotive  tractive  effort  capability). 

f.  Passenger  trains  should  not  be 
oi}erated  by  use  of  a  remote-control 
device. 

2.  The  railroad  must  include  RCL 
operating  rules  and  procedures  in  its 
program  required  under  49  CFR  part 
217. 

3.  The  railroad  shoidd  establish 
formal  communication  procedures  to 
enable  the  appropriate  railroad  officials 
to  receive  and  respond  to  information 
pertaining  to  RCL  system  failures  or 
safety  problems. 

4.  The  FRA  recommends  that  the 
railroad  keep  a  record  of  the  total 
number  of  labor  hours  and  the  total 
number  of  employees  by  location  for 
both  RCL  and  manual  switching 
operations  to  ensure  that  accidents  and 
incidents  are  accurately  measured,  and 
that  valid  comparisons  between  the  two 
types  of  operations  can  then  be  made. 

5.  The  FRA  recommends  that  the 
railroad  develop  and  implement  a 
program  specifically  designed  for  RCOs 
that  addresses  the  risks  associated  with 
switching  operations  and  train 
movements  on  adjacent  tracks.  This 
program  should  incorporate  the  findings 
and  recommendations  of  the  Switching 
Operations  Fatality  Analysis  Working 
Group. 

D.  Security 

1.  The  railroad  should  have 
instructions  for  the  proper  storing  and 
handling  of  RCTs  when  not  in  use  or  in 
the  operator's  possession. 

2.  'The  operation  control  handles 
located  in  the  RCL  cab  should  be 
removed  or  pinned  in  place  to  prevent 
accidental  or  intentional  movement 
while  the  RCL  is  being  operated  in 
remote. 

3.  The  railroad  should  have  strict 
procedures  in  place  to  ensure  that  only 


the  intended  RCTs  are  assigned  to  the 
appropriate  RCL. 

E.  Inspections  and  Tests 

1.  The  RCL  system  must  be  included 
as  part  of  the  calendar  day  inspection 
required  by  49  CFR  229.21,  since  this 
equipment  becomes  an  appurtenance  to 
the  locomotive. 

2.  Each  time  an  RCT  is  used  for  the 
first  time  on  each  shift,  a  test  of  the  air 
brakes  and  the  RCT's  safety  features  (tilt 
switch  and  alerter  device)  should  be 
conducted.  The  test  would  not  be 
required  if  the  RCT  were  being  directly 
transferred  from  one  RCO  to  another 
with  no  change  in  remote  status. 

3.  The  RCL  system  (both  the  RCT  and 
RCR),  should  be  designed  to  perform  a 
self-diagnostic  test  of  the  electronic 
components  of  the  system.  The  system 
should  be  designed  to  immediately  "fail 
safe"  (full  service  application  of  the 
locomotive  and  train  brakes  and  the 
elimination  of  locomotive  tractive  effort) 
in  the  event  a  failure  is  detected. 

4.  The  RCL  system  components  that 
interfrtce  with  the  mechanical  devices  of 
the  locomotive,  e.g.,  air  pressure 
monitoring  devices,  pressure  switches, 
speed  sensors,  etc.,  should  be  inspected 
and  calibrated  as  often  as  necessary,  but 
not  less  than  the  locomotive's  periodic 
(92-day)  inspection.  It  is  recommended 
that  records  of  such  inspections  and 
calibrations  be  kept. 

F.  Notification  of  RCL  Use  and 
Protection  of  Workers 

1.  Each  RCL  should  have  a  tag  placed 
on  the  control  stand  throttle  indicating 
the  locomotive  is  being  used  in  a  remote 
control  mode.  The  tag  should  be 
removed  when  the  locomotive  is  placed 
back  in  manual  mode. 

2.  In  areas  where  RCL  operations  are 
being  conducted,  warning  signs  should 
be  posted  indicating  that  there  is  no 
operator  in  the  control  compartment  of 
the  locomotive.  These  warning  signs 
should  be  highly  visible  and  posted  at 
conspicuous  locations  so  as  to  maximize 
their  exposure  to  those  most  likely  to 
encounter  RCL  operations. 

3.  Whenever  worker  protection  is 
required  according  to  49  CFR  part  218, 
the  locomotive  should  be  placed  into 
manual  mode  and  be  properly  sectired. 
The  appropriate  blue  signal  protection 
should  then  be  provided. 

G.  Accident-Incident  Reporting 
Procedures 

1.  All  accident  and/or  incidents 
described  in  49  CFR  part  225  must  be 
reported  to  FRA  using  the  appropriate 
"remote  control"  reporting  codes. 

2.  Railroads  are  also  reminded  that 
they  are  required  to  comply  with  the 
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provisions  of  49  CFR  part  229.17 — 
Accident  reports. 

Dated:  Issued  in  Washington  D.C., 
February  1,  2001. 
Edward  R.  English, 

Director,  Office  of  Safety  Assurance  and 
Compliance. 

[PR  Doc.  01-3733  Filed  2-13-01;  8:45  am] 
BILLING  CODE  4910-06-P 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

Financial  Management  Service; 
Proposed  Coiioction  of  Information: 
Authorization  Agreement  for 
Preauthorized  Payment 

AGENCY:  Financial  Management  Service, 
Fiscal  Service,  Treasury. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Financial  Management 
Service,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  a 
continuing  information  collection.  By 
this  notice,  the  Financial  Management 
Service  solicits  comments  concerning 
the  form  "Authorization  Agreement  for 
Preauthorized  Payment." 
DATES:  Written  comment  should  be 
received  on  or  before  April  16,  2001. 
ADDRESSES:  Direct  all  written  comments 
to  Financial  Management  Service,  3700 
East  West  Highway,  Programs  Branch, 
Room  144,  Hyattsville,  Maryland  20782. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Joann  Franklin, 
Product  Promotion  Division,  401-14th 
Street,  S.W.,  Washington,  DC  20227, 
(202)  874-7018. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Paperwork  Reduction  Act  of  1995, 
(44  U.S.C.  3506(c)(2)(A)),  the  Financial 
Management  Service  solicits  comments 
on  the  collection  of  information 
described  below. 

Title:  Authorization  Agreement  for 
Preauthorized  Payment. 

OMB  Number:  1510-0059. 

Form  Number:  SF  5510. 

Abstract:  This  form  is  used  to  collect 
information  from  remitters  (individuals 
and  corporations)  to  authorize 
electronic  fund  transfers  from  accounts 
maintained  at  financial  institutions  to 
collect  monies  for  government  agencies. 

Current  Actions.  Extension  of 
currently  approved  collection. 

Type  of  Review:  Regular. 


Affected  Public:  Businesses  or  other 
for-profit. 

Estimated  Number  of  Respondents: 
100,000. 

Estimated  Time  Per  Respondent:  15 
minutes. 

Estimated  Total  Armual  burden 
Hours:  25,000. 

Comments:  Comments  submitted  in 
response  to  this  notice  will  be 
summarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval.  All  comments  will 
become  a  matter  of  public  record. 
Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  p^formance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance  and  purchase  of  services  to 
provide  information. 

Dated:  February  8,  2001. 
Bettsy  H.  Lane, 

Assistant  Commissioner,  Federal  Finance. 
[PR  Doc.  01-3669  Filed  2-13-01:  8:45  am) 
BILLING  CODE  W10-35-M 


DEPARTMENT  OF  THE  TREASURY 

Rscai  Service 

Surety  Companies  Acceptable  on 
Federal  Bonds:  Name  Change — Signet 
Star  Reinsurance  Company 

AGENCY:  Financial  Management  Service, 
Fiscal  Service,  Department  of  the 
Treasury. 
ACTION:  Notice. 

SUMMARY:  This  is  Supplement  No.  10  to 
the  Treasury  Department  Circular  570; 
2000  Revision,  published  June  30,  2000, 
at  40868. 

FOR  FURTHER  INFORMATION  CONTACT: 
Surety  Bond  Branch  at  (202)  874-6905. 
SUPPLEMENTARY  INFORMATION:  Signet 
Star  Reinsurance  Company,  has 
formally  changed  its  name  to  Berkley 
Insm^nce  Company,  effective  December 
31,  2000.  The  Company  was  last  listed 
as  an  acceptable  surety  on  Federal 
bonds  at  65  FR  40899,  June  30,  2000. 

A  Certificate  of  Authority  as  an 
acceptable  surety  on  Federal  bonds, 
dated  today,  is  hereby  issued  under 


Sections  9304  to  9308  of  Tide  31  of  the 
United  States  Code,  to  Berkley 
Insurance  Company,  Wilmington, 
Delaware.  The  new  Certificate  replaces 
the  Certificate  of  Authority  issued  to  the 
Company  imder  its  former  name.  The 
underwriting  limitation  of  $22,118,000 
established  for  the  Company  as  of  July 
1,  2000,  remains  unchanged  until  June 
30,  2001. 

Certificates  of  Authority  expire  on 
June  30,  each  year,  unless  revoked  prior 
to  that  date.  The  Certificates  are  subject 
to  subsequent  aimual  renewal  as  long  as 
the  Company  remains  qualified  (31  CFR 
Part  223).  A  list  of  qualified  companies 
is  published  annually  as  of  July  1 ,  in  the 
Department  Circular  570,  which 
outlines  details  as  to  underwriting 
limitations,  areas  in  which  licensed  to 
transact  surety  business  and  other 
information.  Federal  bond-approving 
officers  should  annotate  their  reference 
copies  of  the  Treasury  Circular  570, 
2000  Revision,  at  page  40874  to  reflect 
this  change. 

The  Circular  may  be  viewed  and 
downloaded  through  the  Internet  at 
http://www.fms.treas.gov/c570/ 
index.html.  A  hard  copy  may  be 
purchased  from  the  Government 
Printing  Office  (GPO),  Subscription 
Service,  Washington,  DC,  telephone 
(202)  512-1800.  When  ordering  the 
Circular  from  GPO,  use  the  following 
stock  number:  048-000-00536-5. 

Questions  concerning  this  notice  may 
be  directed  to  the  U.S.  Department  of 
the  Treasury,  Financial  Management 
Service,  Financial  Accounting  and 
Services  Division,  Surety  Bond  Branch. 
3700  East- West  Highway.  Room  6A04. 
Hyattsville,  MD  20782.  " 

Dated:  January  26.  2001. 
Wanda  |.  Rogers, 

Financial  Accounting  and  Services  Division. 
Financial  Management  Service. 

|FR  Doc.  01-3668  Filed  2-12-01:  8:45  ami 

BILLING  CODE  4aiO-36-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8873 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasur)',  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
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and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8873,  Extraterritorial  htcome  Exclusion. 
DATES:  Written  comments  should  be 
received  on  or  before  April  16,  2001  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5242, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Extraterritorial  Income 
Exclusion. 

OMB  Number:  1545-1722. 

Form  Number:  8873. 

Abstract:  The  FSC  and  Extraterritorial 
Income  Exclusion  Act  of  2000  added 
section  114  to  the  Internal  Revenue 
Code.  Section  114  provides  for  an 
exclusion  from  gross  income  for  certain 
transactions  occxirring  after  September 
30,  2000,  with  respect  to  foreign  trading 
gross  receipts.  Form  8873  is  used  to 
compute  the  amount  of  extraterritorial 
income  excluded  bom  gross  income  for 
the  tax  year. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations  and  individuals. 

Estimated  Number  of  Respondents: 
1,000,000. 

Estimated  Time  Per  Respondent:  25 
hours,  58  minutes. 

Estimated  Total  Annual  Burden 
Hours:  25.970.000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  simunarized  and/or 


included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  February  9,  2001. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  01-3777  Filed  2-13-01;  8:45  am) 

BUJNGCOOC  WMMn-* 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

[LR-200-76] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  hitemal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  conmient  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13(44  U.S.C. 
3506(c)(2)(A)).  Currentiy.  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation.  LR-200-76  (TD 
8069),  Qualified  Conservation 
Contributions  {§  1.170A-14). 
DATES:  Written  comments  should  be 
received  on  or  before  April  16,  2001  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulation  should  be 
directed  to  Lamice  Mack,  (202)  622- 
3179,  Internal  Revenue  Service,  room 


5244.  1111  Constitution  Avenue  NW.. 
Washington.  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Qualified  Conservation 
Contributions. 

OMB  Number:  1545-0763. 

Regulation  Project  Number:  LR-200- 
76. 

Abstract:  Internal  Revenue  Code 
section  1 70(h)  describes  situations  in 
which  a  taxpayer  is  entitied  to  a 
deduction  for  a  charitable  contribution 
for  conservation  purposes  of  a  partial 
interest  in  real  property.  This  regulation 
requires  a  taxpayer  claiming  a 
deduction  to  maintain  records  of  (1)  the 
fair  market  value  of  the  underlying 
property  before  and  after  the  donation 
and  (2)  the  conservation  purpose  of  the 
donation. 

Current  Actions:  There  are  no  changes 
being  made  to  this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currentiy  approved  collection. 

Affected  Public:  Individuals  or 
households,  business  or  other  for-profit 
organizations,  not-for-profit  institutions. 
farms,  and  Federal,  state,  local  or  tribal 
governments. 

Estimated  Number  of  Respondents: 
1.000. 

Estimated  Time  Per  Respondent:  1 
hour.  15  minutes. 

Estimated  Total  Annual  Burden 
Hours:  1,250. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  acciu-acy  of  the  agency's  estimate 
of  the  biuden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
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or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  February  8,  2001. 
Garrick  R.  Shear. 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  01-3778  Filed  2-13-01;  8:45  am] 
BILLING  CODE  4830-01-P 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Revenue  Procedure  9&-23 
and  REG-251701-96 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Departinent  of  the 

Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
coUectionSj  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currentiy.  die  IRS  is 
soliciting  comments  concerning 
Revenue  Procedure  98-23.  Qu^ified 
Subchapter  S  Trust  Conversions  to 
Electing  Small  Business  Trusts,  and 
notice  of  proposed  rulemaking,  REG- 
251701-96,  Electing  Small  Business 
Trust  (§1.1361-l(m)). 
DATES:  Written  comments  should  be 
received  on  or  before  April  16,  2001  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  revenue  procedure  and/or 
regulations  should  be  directed  to  Carol 
Savage,  (202)  622-3945.  Internal 
Revenue  Service,  room  5242, 1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Revenue  Procedure  98-23, 
Qualified  Subchapter  S  Trust 
Conversions  to  Electing  Small  Business 
Trusts  and  REG-251 701-96,  Electing 
Small  Business  Trust. 

OMB  Number:  1545-1591. 

Revenue  Procedure  Number:  Revenue 
Procedure  98-23. 

Regulation  Project  Number:  REG- 
251701-96. 

Abstract:  The  revenue  procedure  and 
regulation  provide  a  method  for 


taxpayers  to  obtain  automatic  consent  to 
convert  a  Qualified  Subchapter  S  Trust 
(QSST)  to  an  Electing  Small  Business 
Trust  (ESBT)  as  well  as  to  convert  an 
ESBT  to  a  QSST. 

Current  Actions:  There  are  no  changes 
being  made  to  the  revenue  procedure 
and  regulation  at  this  time. 

Type  of  Review:  Extension  of  a 
currentiy  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
2,500. 

Estimated  Time  Per  Respondent:  1 
hour. 

Estimated  Total  Aimual  Burden 
Hours:  2,500. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  nimiber. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  February  7,  2001. 
Garrick  R.  Shear. 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  01-3779  Filed  2-13-01;  8:45  am] 

BILUNG  CODE  4830-01-U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Revenue  Procedure  9ft-25 

AGENCY:  Internal  Revenue  Service  (KS). 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currentiy.  the  IRS  is 
soliciting  comments  concerning 
Revenue  Procedure  98-25,  Automatic 
Data  Processing. 

DATES:  Written  comments  should  be 
received  on  or  before  April,  16.  2001  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear.  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  revenue  procedure  should 
be  directed  to  Carol  Savage,  (202)  622- 
3945,  Internal  Revenue  Service,  room 
5242, 1111  Constitution  Avenue  NW., 
Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Automatic  Data  Processing. 

OMB  Number:  1545-1595. 

Revenue  Procedure  Number:  Revenue 
Procedure  98-25. 

Abstract:  Revenue  Procedure  98-25 
provides  taxpayers  with  comprehensive 
guidance  on  requirements  for  keeping 
and  providing  IRS  access  to  electronic 
tax  records.  The  revenue  procedure 
requires  taxpayers  to  retain  electronic, 
or  "machine-sensible"  records,  "so  long 
as  their  contents  may  become  material 
to  the  administration  of  the  internal 
revenue  laws."  Such  materiality  would 
continue,  according  to  IRS,  at  least  until 
the  period  of  limitations,  including 
extensions,  expires  for  each  tax  year. 

Type  of  Review:  Extension  of  a 
currentiy  approved  collection. 

Affected  Public:  Individuals  or 
households,  business  or  other  for-profit 
organizations,  not-for-profit  institutions, 
farms.  Federal  government,  and  state, 
local  or  tribal  governments. 

Estimated  Number  of  Respondents: 
3.000. 

Estimated  Time  Per  Respondent:  40 
hours. 
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Estimated  Total  Annual  Burden 
Hours;  120,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  0MB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  retiuns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  0MB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  acciuBcy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  February  7,  2001. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
(FR  Doc.  01-3780  Filed  2-13-01;  8:45  am] 

MJJNO  CODE  4S30-01-P 


DEPAFmiENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Propoeed  Collection;  Comment 
Request  for  Fonns  1023  and  872-C 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACnON:  Notice  and  request  for 

conunents. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 


Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
1023,  Application  for  Recognition  of 
Exemption  Under  Section  501(c)(3)  of 
the  Internal  Revenue  Code  and  Form 
872-C,  Consent  Fixing  Period  of 
Limitation  Upon  Assessment  of  Tdx 
Under  Section  4940  of  the  Internal 
Revenue  Code. 

DATES:  Written  conmients  shoidd  be 
received  on  or  before  April  16,  2001  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 
FOR  FURTHER  MFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  forms  and  instructions 
should  be  directed  to  Carol  Savage, 
(202)  622-3945.  Internal  Revenue 
Service,  room  5242, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Application  for  Recognition  of 
Exemption  Under  Section  501(c)(3)  of 
the  Internal  Revenue  Code  (Form  1023), 
and  Consent  Fixing  Period  of  Limitation 
Upon  Assessment  of  Tax  Under  Section 
4940  of  the  Internal  Revenue  Code  . 
(Form  872-C). 

OMB  Number:  1545-0056. 

Form  Numbers:  1023  and  872-C. 

Abstract:  Form  1023  is  filed  by 
applicants  seeking  Federal  income  tax 
exemption  as  organizations  described  in 
section  501(c)(3)  of  the  Internal  Revenue 
Code.  IRS  uses  the  information  to 
determine  if  the  appliant  is  exempt  and 
whether  the  applicant  is  a  private 
foimdation.  Form  872-C  extends  the 
statute  of  limitations  for  assessing  tax 
under  Code  section  4940. 

Current  Actions:  There  are  no  changes 
being  made  to  the  forms  at  this  time. 

Type  of  Review:  Extension  of  a 
ciurently  approved  collection. 

Affected  Public:  Not-for-profit 
institutions. 

Estimated  Number  of  Respondents: 
29,409. 

Estimated  Time  Per  Respondent:  70 
hours,  22  minutes. 

Estimated  Total  Aiutual  Burden 
Hours:  2,069.267. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
Unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 


in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  siunmarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  piut:hase  of  services 
to  provide  information. 

Approved:  February  8,  2001. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  01-3781  Filed  2-13-01;  8:45  am) 

BNJJNOCOOe  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 
[PS-260-82] 

Proposed  Collection;  Comment 
Request  for  Regulation  Protect 

agency:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 

conunents. 

summary:  The  Department  of  the 
Treasiuy,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  PS-260-82  (TD 
8449).  Election.  Revocation, 
Termination,  and  Tax  Effect  of 
Subchapter  S  Status  (§§  1.1362-1 
through  1.1362-7). 
DATES:  Written  comments  should  be 
received  on  or  before  April  16,  2001  to 
be  assured  of  consideration. 
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ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulation  shoiUd  be 
directed  to  Lamice  Mack,  (202)  622- 
3179,  Internal  Revenue  Service,  room 
5244, 1111  Constitution  Avenue  NW., 
Washington.  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Election,  Revocation, 
Termination,  and  Tax  Effect  of 
Subchapter  S  Status. 

OMB  Number:  1545-1308. 

Regulation  Project  Number:  PS-260- 
82. 

Abstract:  Section  1362  of  the  Internal 
Revenue  Code  provides  for  the  election, 
termination,  and  tax  effect  of  subchapter 
S  status.  Sections  1.1362-1  through 
1.1362-7  of  this  regidation  provides  the 
specific  procedures  and  requirements 
necessary  to  implement  Code  section 
1362,  including  the  filing  of  various 
elections  and  statements  with  the 
Internal  Revenue  Service. 

Current  Actions:  There  are  no  changes 
being  made  to  this  existing  regulation. 

Type  of  Review:  Extension  of  a 
cmrently  approved  collection. 

Affected  Public:  Individuals  or 
households,  business  or  other  for-profit 
organizations,  and  farms. 

Estimated  Number  of  Respondents: 
133. 

Estimated  Time  Per  Respondent:  2 
hours,  25  minutes. 

Estimated  Total  Annual  Burden 
Hours:  322. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  For  Conunents 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 


quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  February  8,  2001. 
Garrick  R.  Shear. 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  01-3782  Filed  2-13-01;  8:45  am) 
BHJJNQ  COOE  4a30-01-F 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  6497 

agency:  hitemal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
biu'den,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
6497,  Information  Retmn  of  Nontaxable 
Energy  Grants  or  Subsidized  Energy 
Financing. 

DATES:  Written  comments  should  be 
received  on  or  before  April  16,  2001  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Lamice  Mack, 
(202)  622-3179,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Titie:  Information  Return  of 
Nontaxable  Energy  Grants  or  Subsidized 
Energy  Financing. 

OMB  Number:  1545-0232. 

Form  Number:  Form  6497. 

Abstract:  Section  6050D  of  the 
Internal  Code  requires  an  information 
return  to  be  made  by  any  person  who 
administers  a  Federal,  state,  or  local 


program  providing  nontaxable  grants  or 
subsidized  energy  financing.  Form  6497 
is  used  for  making  the  information 
return.  The  IRS  uses  the  information 
from  the  form  to  ensure  that  recipients 
have  not  claimed  tax  credits  or  other 
benefits  with  respect  to  the  grants  or 
subsidized  financing. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organzations  and  federal,  state, 
local  or  tribal  governments. 

Estimated  Number  of  Respondents: 
250. 

Estimated  Time  Per  Respondent:  3 
hours,  14  minutes. 

Estimated  Total  Annual  Burden 
Hours:  810. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  February  8,  2001. 
Garrick  R.  Shear. 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  01-3783  Filed  2-13-01;  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

Modem  Speeds  for  Electronic  Filing 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasxuy. 

ACTION:  Notice. 

SUMMARY:  This  announcement  serves  as 
a  follow-up  to  the  August  2000  notice 
(65  FR  49292,  August  11.  2000)  which 
stated  that  the  Internal  Revenue  Service 
is  exploring  the  feasibility  of 
eliminating  modem  speeds  under 
28.8Kbps  for  Electronic  Filing.  An 
inquiry  regarding  modem  speeds  used 
by  our  trading  partners  was  also 


published  on  the  Digital  Daily  and 
Electronic  Filing  System  Bulletin  Board. 

The  feedback  we  received  indicates 
that  establishing  higher  file  transfer 
speed  requirements  at  this  time  would 
result  in  a  negative  impact  on  some  of 
our  trading  partners.  Therefore,  for  the 
2001  filing  season  ETA  has  decided  not 
to  change  the  requirements  for 
transmitting  returns  to  the  IRS  e-file 
system. 

ETA  would  like  to  thank  everyone 
who  responded  to  our  request  for 
modem  speed  information.  We  will 
continue  to  explore  this  issue  in 
preparation  for  the  2002  filing  season, 
ADDRESSES:  Questions  or  concerns 
should  be  directed  to  Dapheny  McCray, 


Program  Analyst,  IRS,  Electronic  Tax 
Administration,  W:E:IEF:IB,  5000  Ellin 
Road,  Room  C4-188,  Lanham,  MD 
20706. 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  or  concerns  will  also  be  taken 
over  the  telephone.  Call  202-283-0685 
(not  a  toll-free  number)  or  via  email  to: 
DaphneyMcCTay@irs.gov 

Approved: 
Kathleen  Upton, 

feting  Director,  Individual  Electronic  Filing 
Division,  Electronic  Tax  Administration. 
(FR  Doc.  01-3776  Filed  2-13-01;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[MTM  88993] 

Public  Land  Order  No.  7480; 

Withdrawal  of  National  Forest  System 

Lands  in  the  Rocky  Mountain  Front; 

Montana 

Correction 

In  the  issue  of  Monday,  February  12, 

2001,  on  page  9903,  in  the  second 

column,  in  the  correction  of  notice 

document  01-1816,  in  the  second 

' 

paragraph,  the  "page  1816"  should  read 

"page  6658"  as  set  forth  below: 

In  notice  document  01-1816 

begiiming  on  page  6657  in  the  issue  of 

Monday,  January  22,  2001,  make  the 

following  correction: 

On  page  6658,  in  the  second  column: 

"T.  29  N.,  R.  12  W.,  unsurveyed 

Sees.  1  to  30,  inclusive,  and  Sees.  32 

to  36,  inclusive;  Sec.  31,  excluding 

Flathead  National  Forest  System  lands." 

should  read: 

"T.  29  N.,  R.  12  W.,  unsurveyed 

Sees.  1  to  30,  inclusive,  and  Sees.  32 

to  36,  inclusive; 

Sec.  31,  excluding  Flathead  National 

Forest  System  lands." 

(FR  Doc.  Cl-1816  Filed  2-13-01;  8:45  am] 
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RULES  GOING  INTO 
EFFECT  FEBRUARY  14. 
2001 


COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Magnuson-Stevens  Act 
provisions — 

Pacific  Coast  groundfish; 
annual  specifications 
and  management 
measures;  published  2- 
14-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Clomazone;  published  2-14- 
01 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Digital  television 
Ijroadcasting — 

740-806  MHz  band; 
conversion  to  digital 
television;  published  2- 
14-01 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
CFM  International;  published 

1-30-01 
Gulfstream;  published  1-10- 
01 

TREASURY  DEPARTMENT 
intemal  Revenue  Service 

Income  taxes,  etc.: 
Electronic  payee  statenfients; 
published  2-14-01 


COMMENTS  DUE  NEXT 
WEEK 


COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Endangered  and  threatened 
species: 

Southern  California 
steelhead;  comments  due 
by  2-20-01;  published  12- 

^9■oo 


Fishery  conservation  and 
management: 

Northeastern  United  States 

fisheries — 

Northeast  Skate  fishery; 
scoping  process; 
comments  due  by  2-21- 
01;  published  1-2-01 
West  Coast  States  and 

Western  Pacific 

fisheries — 

Coastal  pelagic  species; 
comments  due  by  2-20- 
01;  published  12-21-00 
Marine  mammals: 
Commercial  fishing 

operations;  incidental 

taking — 

Atlantic  Large  Whale  Talce 
Reduction  Plan; 
comments  due  by  2-20- 
01;  published  12-21-00 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 
(FAR): 
Federal  Supply  Schedule 

order  disputes  and 

incidental  items; 

comments  'lue  by  2-20- 

01;  published  12-19-00 

ENERGY  DEPARTMENT 

Whistlet}lower  protection: 
Security  requirements  for 
protected  disclosure  under 
National  Defense 
Authorization  Act; 
comments  due  by  2-20- 
01;  published  1-18-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  starnjards: 
Surface  coating  of  large 
appliances;  comments  due 
by  2-20-01;  published  12- 
22-00 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Texas;  comments  due  by  2- 
21-01;  published  1-22-01 
Toxic  substances: 
Lead — 
Lead-based  paint 
abatement  activities  and 
training;  notification 
requirements;  comments 
due  by  2-21-01; 
published  1-22-01 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Consumers  long  distance 
carriers;  unauthorized 
changes;  2000  biennial 
regulatory  review; 
comments  due  by  2-20- 
01;  published  1-29-01 


Frequency  allocations  and 

radio  treaty  matters: 

27  MHz  of  spectrum 
transferred  from  Federal 
govemment  use  to  non- 
government services; 
reallocation;  comments 
due  by  2-22-01;  put>lished 
1-23-01 

New  advanced  wireless 
services;  comments  due 
by  2-22-01;  published  1- 
23-01 

FEDERAL  TRADE 
COMMISSION 

Trade  regulation  njles: 
Amplifiers  utilized  in  home 
entertainment  products; 
power  output  claims; 
comments  due  by  2-23- 
01;  published  12-22-00 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Federal  Supply  Schedule 
order  disputes  and 
incidental  items; 
comments  due  by  2-20- 
01;  published  12-19-00 

HEALTH  AND  HUMAN 

SERVICES  DEPARTMENT 

Food  and  Drug 

Administration 

Human  drugs: 
Digoxin  products  for  oral 
use;  marketing  conditions; 
revocation;  comments  due 
by  2-22-01;  published  11- 
24-00 

Medical  devices: 
Reclassification  of  38 
preamendments  Class  III 
devices  into  Class  II; 
comnr)ents  due  by  2-20- 
01;  published  11-22-00 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 
Critical  habitat 
designations — 
White  sturgeon;  Kootenai 
River  population; 
comments  due  by  2-20- 
01;  published  12-21-00 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
ar>d  Enforcement  Office 
Abandoned  mine  land 
reclamation: 
Fee  collection  and  coal 
production  reporting; 
OSM-1  Form;  electronic 
filing;  comments  due  t>y 
2-21-01;  published  1-22- 
01 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 
Nonimmigrant  classes: 


Actuaries  and  plant 
pathologists;  addition  to 
Appendix  1603. D.I  of 
North  American  Free 
Trade  Agreement; 
comments  due  by  2-20- 
01;  published  12-19-00 

LABOR  DEPARTMENT 

Employment  and  Training 

Administration 

Aliens: 
Nonimmigrants  on  H-1B 
visas  in  specialty 
occupations  and  as 
fashion  models,  temporary 
employment;  and 
permanent  employment, 
labor  certification  process; 
comments  due  by  2-20- 
01;  published  12-20-00 
Correction;  comments  due 
by  2-20-01;  published 
1-8-01 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 
Federal  Supply  Schedule 

order  disputes  and 

incidental  items; 

comments  due  by  2-20- 

01;  published  12-19-00 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Credit  unions: 

Community  Development 
Revolving  Loan  Program; 
comments  due  by  2-20- 
01;  published  12-21-00 

Corporate  credit  unioris; 
comments  due  by  2-20- 
01;  published  11-22-00 

InsurarKe  and  group 
purchasing  activities; 
Incidental  powers 
activities;  comments  due 
by  2-22-01;  published  11- 
24-00 

TRANSPORTATION 
DEPARTMENT 

Privacy  Act;  implementation: 
comments  due  by  2-20-01; 
published  1-8-01 

TRANSPORTATKM 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Airtxjs;  comments  due  by  2- 

20-01;  published  1-18-01 
Bombardier  comments  due 

by  2-21-01;  published  1- 

22-01 
Construcctones 

Aeronauticas,  S.A.; 

comn>ents  due  t)y  2-21- 

01;  published  1-22-01 
DG  Rugzeugt>au  Gmt)H; 

comments  due  by  2-20- 

01;  published  1-9-01 
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Eagte  Aircraft  Pty.  Ltd.; 
comments  due  by  2-23- 
01;  published  1-2-01 
RodcMeil  Collins,  Inc.; 
comments  due  by  2-20- 
01;  puWished  1-5-01 
Ainworthiness  standards: 
Special  conditions — 
Ayres  Corp.  Model  LM 
200  Loadmaster 
airplane;  comments  due 
by  2-21-01;  published 
1-22-01 
Class  E  airspace;  comments 
due  by  2-23-01;  published 
1-17-01 
Commercial  space 
transportation: 
Licensing  and  safety 
requirements  for  launch; 


comments  due  by  2-22- 
01;  published  10-25-00 
Licensing  and  safety 
requirements  for  launch; 
correction;  comments  due 
by  2-22-01;  published  2-8- 
01 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 
Stock  transfer  rules 
Earnings  and  taxes 
carryover  comments 
due  by  2-20-01; 
published  11-15-00 

TREASURY  DEPARTMENT 

Balanced  Budget  Act  of  1997; 
implementation: 


District  of  Columbia 
retirement  plans;  Federal 
benefit  payments; 
comments  due  by  2-20- 
01;  published  12-22-00 

UST  OF  PUBUC  LAWS 

Note:  The  List  of  Public  Laws 
for  the  106th  Congress, 
Second  Session  has  been 
completed  and  will  resume 
wtien  bills  are  enacted  into 
public  law  during  ttie  next 
session  of  Congress. 

A  cumulative  List  of  Public 
Laws  was  publisfied  in  Part  II 
of  the  Federal  Regiatar  on 
January  16,  2001. 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  will  resume 
service  when  bills  are  enacted 
into  law  during  the  next 
session  of  Congress. 

This  service  Is  strictly  for  B- 
mail  notification  of  new  laws. 
Tfie  text  of  laws  Is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 


Would  you  like 
to  know. . . 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amerKlatory 
actions  published  In  ttie  Federal  Register. 
The  LSA  Is  Issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes — 
such  as  revised,  removed,  or  corrected. 
$31  per  year. 

Federal  Register  Index 

The  index,  covering  the  contents  of  ttie 
daily  Federal  Register,  is  issued  nxxithly  in- 
cumulative  form.  Entries  are  carried 
primarily  under  ttie  names  of  the  issuing 
agencies.  Significant  subjects  are  earned 
as  cross-references. 
$28  per  year. 


A  finding  aid  is  included  in  each  publication  which  lists 
Federal  Register  page  numt>ers  with  the  date  of  put>lication 
in  tt>e  Federal  Register 


Superintendent  of  Documents  Subscription  Order  Form 


Order  Processing  Code: 


*  5421 

I I  YES,  enter  the  following  indicated  subscriptions  for  one  yean 


LSA  (List  of  CFR  Sections  Affected),  (LCS)  for  $31  per  year. 
Federal  Register  Index  (FRUS)  $28  per  year. 


Charge  your  order. 

It's  Easy! 

To  fax  your  orders  (202)  512-2250 

PlMHie  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City.  State,  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  numtier  (optional) 

YES     NO 

May  we  make  )wir  name/address  avaibhie  to  other  maaers?      | |   | | 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I     I  GPO  Deposit  Account 


-D 


r~l  VISA       en  MasterCard  Account 


IE      IE                          lEm 

1     1                        (Credit  card  expiration  date)                 M«,jr  nrAmt-i 

'                             your  onur: 

Authorizing  Signature 

Mail  To:  Superintendent  of  Documents 
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The  authentic  text  behind  the  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  ttie  full  text  of  the 
Presidents  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
ottier  Presidential  materials 
released  t>y  the  White  House. 


Weakly  Compilation  of 

Presidential 
Documents 


Mmday.  Imuny  13.  iwr 
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Commodity  Credit  Corporation 


7  CFR  Part  1446 


\[ 


IN  0560-AF56 


bleaning  and  Reinspection  of  Farmers 
Stock  Peanuts;  Correction 

agency:  Commodity  Credit  Corporation, 

USDA. 

ACTION:  Correction  to  final  regulations. 

SUMMARY:  This  document  corrects  final 
peanut  price  support  regulations  which 
were  published  on  Wednesday,  January 
iO,  2001  (66  FR  1807). 

DATES:  Effective  February  15,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Kincannon,  (202)  720-7914. 
SUPPLEMENTARY  INFORMATION: 

Background  and  Need  for  Correction 

Amendments  published  on  January 
10,  2001,  to  the  peanut  price  support 
regulations  contained  in  7  CFR  part 
1446  related  to  Segregation  3  peanuts 
and  other  aspects  of  the  peanut  support 
program.  However,  one  of  those 
amendments  erroneously  purported  to 
amend  "1444.307"  rather  than 
"1446.307."  That  error  is  hereby 
corrected.  7  CFR  1446.307  was  the 
section  which  was  the  intended  site  of 
the  amendment;  7  CFR  1444.307  does 
not  exist. 

Correction  of  Publication 

I   Accordingly,  the  publication  of 
January  10,  2001  (66  FR  1807)  of  the 
final  regidations  applicable  to  7  CFR 
part  1446  is  corrected  as  follows: 

On  page  1810,  in  the  first  colimin,  in 
the  heading  and  amendatory  language  of 
the  first  sentence  of  the  last  paragraph 
(item  4),  the  two  references  to 
"1444.307"  are  corrected  to  read 
"1446.307". 


Signed  at  Washington,  DC,  on  February  9, 
2001. 
James  R.  Little, 

Acting  Executive  Vice  President,  Commodity 
Credit  Corporation. 

[FR  Doc.  01-3838  Filed  2-14-01;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-11-AD;  Amendment 
39-12109;  AD  2001-03-05] 

PIN  2120-AA64 

Airworthiness  Directives;  (.earjet 
Model  45  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Learjet  ModeL  45 
airplanes.  This  action  requires  revising 
the  airplane  flight  manual  (AFM)  to 
prohibit  flight  into  known  icing 
conditions;  inspecting  the  anti-ice 
manifold  assembly  for  missing  material, 
and  performing  corrective  actions  if 
necessary;  replacing  the  anti-ice 
manifold  assembly  with  a  new 
assembly,  which  terminates  the  AFM 
revision  requirement;  and  revising  the 
Learjet  45  maintenance  program  to 
incorporate  additional  inspections  and 
maintenance  practices  for  the  anti-ice 
manifold  assembly.  This  action  is 
necessary  to  prevent  metal  fi'agments 
fi-om  breaking  off  the  anti-ice  manifold 
assembly  due  to  fatigue,  which  could 
block  a  duct  in  the  anti-ice  system  and 
result  in  an  unannunciated  loss  of  ice 
protection.  This  action  is  intended  to 
address  the  identified  luisafe  condition. 
DATES:  Effective  February  20,  2001. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
20,2001. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
April  16,  2001. 

ADDRESSES:  Submit  conunents  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 


Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
11-AD,  1601  Lind  Avenue,  S\V., 
Ronton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-iarconunent@faa.gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-l  1-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Learjet. 
Inc.,  One  Learjet  Way,  Wichita,  Kansas 
67209-2942.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Wicliita  Aircraft  Certification 
Office,  iSOl  Airport  Road.  Room  100, 
Mid-Continent  Airport,  Wichita,  Kansas; 
or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW..  suite 
700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Busto,  Aerospace  Engineer, 
Systems  and  Propulsion  Branch,  ACE- 
116W,  FAA,  Wichita  Aircraft 
Certification  Office,  1801  Airport  Road, 
Room  100,  Mid-Continent  Airport, 
Wichita,  Kansas  67209;  telephone  (316) 
946-4157;  fax  (316)  946-^407. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
has  been  advised  that  a  Learjet  Model  45 
airplane  recently  experienced  anti-ice 
system  difficulties,  generating  a  warning 
to  the  flight  crew  of  an  overheat 
condition  of  the  horizontal  stabilizer. 
Subsequent  inspection  revealed  a 
fragment  of  metal  from  the  system's 
bleed  air  manifold  lodged  in  a  section 
of  the  system's  ducts.  Inspection  of 
other  airplanes  revealed  fatigue  cracking 
on  the  manifold  splitter  vanes. 

The  anti-ice  system  on  Model  45 
airplanes  incorporates  a  bleed  airflow 
manifold  to  deliver  air  to  the  wing  and 
horizontal  stabilizer  piccolo  tubes.  The 
manifold  contains  a  set  of  internal 
splitter  vanes,  which  recent  inspections 
indicate  are  subject  to  prematiu«  fatigue 
cracking.  The  vanes  are  inadequately 
welded  and  subject  to  engine  bleed 
airflow  at  high  temperatiu«s. 
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Consequently,  the  vanes  are  susceptible 
to  fatigue  caused  by  turbulent  airflow 
traveling  within  the  manifold.  Metal 
pieces  of  the  vanes  may  break  off  and 
become  lodged  in  the  anti-ice  system 
downstream  of  the  leading  edge  skin 
temperature  sensors.  This  condition,  if 
not  corrected,  could  result  in  an 
unannunciated  loss  of  ice  protection. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Learjet  45  Temporary  Flight  Manual 
Change  TFM  2000-16,  dated  January  8, 
2001,  which  prohibits  flight  into  icing 
conditions  imtil  the  airplane's  anti-icing' 
system  has  been  inspected  and 
modified,  as  described  below. 

The  FAA  has  reviewed  and  approved 
Bombardier  (Learjet  45)  Alert  Service 
Bulletin  SB  A45-3Q-2,  dated  December 
18,  2000.  The  alert  service  bulletin 
describes  procedures  for  a  one-time 
inspection  to  detect  missing  pieces  of 
the  manifold  assembly  splitter.  If 
fragments  are  missing  from  the  splitter, 
the  service  bvdletin  recommends 
borescopic  inspections  to  detect  debris 
in  the  anti-ice  tube  assemblies  within 
the  wing  and  horizontal  stabilizer  anti- 
ice  system,  and  removal  of  any  splitter 
debris.  The  alert  service  bulletin  also 
describes  procediires  for  replacing  the 
anti-ice  manifold  assembly  with  a  new 
assembly. 

The  manufacturer  has  issued 
Temporary  Revisions  (TR)  4-2,  5-2,  and 
30-1,  all  dated  January  2,  2001,  for  the 
Learjet  45  maintenance  program 
manual.  TR's  4-2  and  5-2  add 
borescopic  inspections  of  the  anti-ice 
manifold.  TR  30-1  adds  certain 
maintenance  practices  for  the  removal, 
installation,  and  inspection  of  the  anti- 
ice  manifold  assembly.  The  TR's  are  to 
be  incorporated  into  the  Learjet 
maintenance  program  manual  to  revise 
the  Learjet  maintenance  program. 

Accomplishment  of  the  actions 
specified  in  the  AFM  revision,  alert 
service  Imlletin.  and  maintenance 
program  revisions  is  intended  to 
adequately  address  the  identified  unsafe 
condition. 

Explanation  of  the  Requirenwnts  of  the 
Rule 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  this  AD  is  being  issued  to 
prevent  metal  fragments  of  the  splitter 
in  the  anti-ice  system  from  breaking  due 
to  fetigue,  which  could  block  a  duct  in 
the  anti-ice  system  and  resiilt  in  an 
unannunciated  loss  of  ice  protection. 
This  AD  requires  accomplishment  of  the 
actions  specified  in  the  AFM  revision. 


alert  service  bulletin,  and  maintenance 
program  revisions  described  previously, 
except  as  discussed  below. 

Difference  Between  AD  and  Alert 
Service  Bulletin 

This  AD  requires  replacement  of  the 
anti-ice  manifold  assembly  within  100 
flight  hours,  whereas  the  alert  service 
bulletin  recommends  replacement 
within  25  flight  hours.  At  the  time  the 
alert  service  bulletin  was  developed,  the 
shorter  compliance  time  was 
recommended  because  of  the  urgency  of 
Jthe  unsafe  condition  and  the  lack  of 
available  interim  procedures  developed 
to  prohibit  flight  into  known  icing 
conditions  until  the  manifold  is 
replaced.  In  developing  an  appropriate 
compliance  time  for  this  AD,  the  FAA 
considered  the  safety  implications  as 
well  as  subsequent  recommendations 
from  the  manufactiirer.  The  FAA  finds 
that  100  flight  hours  represents  an 
appropriate  interval  of  time  allowable 
for  affected  airplanes  to  continue  to 
operate  without  compromising  safety. 

Determination  of  Rule's  EfiectiTe  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportiinity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Commtmications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 


•  For  each  issue,  state  what  specific 
change  to  the  AD  is  being  requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Conunents  are  specifically  invited  on 
the  overall  regiUatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
simimarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Conmients  to 
Docket  2001-NM-ll-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  imsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regiUatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  imder  DOT 
RegiUatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  ff  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  imder  DOT  RegiUatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  wiU  be  prepared 
and  placed  in  the  Rules  Docket. 

A  copy  of  it,  if  filed,  may  be  obtained 
from  the  Rules  Docket  at  the  location 
provided  under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
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Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
iContinues  to  read  as  foUows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  foUowing  new  airworthiness 
directive: 

2001-03-05    Learjet:  Amendment  39-12109. 
Docket  2001-NM-ll-AD. 

Applicability:  Model  45  airplanes, 
certificated  in  any  category,  serial  numbers 
45-002  through  45-004  inclusive,  45-006 
through  45-121  inclusive,  and  45-124 
through  45-129  inclusive. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

(Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  metal  fi-agments  fit>m  breaking 
off  the  anti-ice  manifold  assembly  due  to 
fatigue,  which  could  block  a  duct  in  the  anti- 
ice  system  and  result  in  an  unannunciated 
loss  of  ice  protection,  accomplish  the 
following: 

Revision  of  Airplane  Flight  Manual  (AFM) 

(a)  Within  24  hours  after  the  effective  date, 
and  until  accomplishment  of  the 
requirements  of  paragraph  (b)  of  this  AD: 
Revise  the  Limitations  section  of  the  FAA- 
approved  AFM  by  replacing  the  existing 
information  in  the  TYPE  OF  OPERATION 
section  with  the  following.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
into  the  AFM. 

"This  airplane  is  approved  for: 

•  VFR  (Visual) 

•  IFR  (Instrument) 

•  Day 

•  Night 

Flight  into  icing  conditions  is  prohibited. 
If  icing  conditions  are  encountered,  comply 
with  the  Inadvertent  Icing  Encounter 
procedure.  Section  IV.  Fly  out  of  icing 
conditions  as  soon  as  possible. 

Icing  conditions  exist  when  outside  air 
temperature  (OAT)  on  the  ground  and  for 
takeoff  is  10°C  (50°F)  or  below,  or  the  static 
air  temperature  (SAT)  in  flight  is  10°C  (50°F) 
to  -  40°C  ( -  40''F),  and  visible  moisture  in 
any  form  is  present  (such  is  clouds,  fog  with 
visibility  of  one  mile  or  less,  rain,  snow, 
sleet,  or  ice  crystals). 


Icing  conditions  also  exist  when  the  OAT 
on  the  ground  and  for  takeoff  is  10°C  (SCF) 
or  below  when  operating  on  ramps,  taxiways, 
or  nmways  where  surface  snow,  ice,  standing 
water,  or  slush  may  be  ingested  by  the 
engines,  or  freeze  on  engines,  nacelles,  or 
engine  sensor  probes." 

Note  2:  Insertion  into  the  AFM  of  a  copy 
of  Learjet  45  Temporary  Flight  Manual 
Change  (TFM)  TFM  2000-16,  dated  January 
8,  2001,  is  also  acceptable  for  compliance 
with  the  requirements  of  paragraph  (a)  of  this 
AD. 

Anti-Ice  Manifold  Assembly  Replaf:ement 

(b)  Within  100  flight  hours  after  the 
effiBctive  date  of  this  AD:  Perform  a  general 
visual  inspection  to  detect  missing  pieces 
from  the  splitter  vanes  of  the  manifold 
assembly,  perform  all  applicable  corrective 
actions  (including  borescopic  inspections  to 
detect  debris  and  removal  of  debris),  and 
replace  the  anti-ice  manifold  assembly  with 

a  new  assembly.  Do  the  actions  in  accordance 
with  Bombardier  (Learjet  45)  Alert  Service 
Bulletin  SB  A45-30-2,  dated  December  18, 
2000.  When  the  manifold  assembly  has  been 
replaced,  the  TFM  required  by  paragraph  (a) 
of  tiiis  AD  may  be  removed  from  the  AFM. 

Note  3:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  feilure,  or  irregularity.  This 
level  of  inspection  is  made  under  normally 
available  lighting  conditions  such  as 
daylight,  hangar  lighting,  flashlight,  or  drop- 
light,  and  may  require  removal  or  opening  of 
access  panels  or  doors.  Stands,  ladders,  or 
platforms  may  be  required  to  gain  proximity 
to  the  area  being  checked." 

Maintenance  Program  Revision 

(c)  Concurrently  with  the  accomplishment 
of  the  requirements  of  paragraph  (b)  of  this 
AD,  revise  the  Learjet  maintenance  program 
by  incorporating  the  procedures  for  removal, 
installation,  and  inspection  of  the  anti-ice 
manifold  assembly  specified  in  Learjet  Model 
45  Maintenance  Manual  Temporary 
Revisions  4-2,  5-2,  and  30-1;  all  dated 
January  2,  2001. 

(d)  When  the  temporary  revisions  required 
by  paragraph  (c)  of  this  AD  have  been 
incorporated  into  the  general  revisions  of  the 
maintenance  program,  the  general  revisions 
may  be  incorporated  into  the  maintenance 
program,  provided  that  the  information 
contained  in  the  general  revisions  is  identical 
to  that  specified  in  the  temporary  revisions. 

Alternative  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  t>e 
used  if  approved  by  the  Manager,  Wichita 
Aircraft  Certification  Office  (ACO),  FAA. 
Operators  shall  submit  their  requests  through 
mi  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Wichita  ACO. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Wichita  ACO. 


Special  Flight  Permita 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished,  provided  the  airplane 
is  restricted  from  flight  into  known  icing 
conditions. 

Incorporation  by  Reference 

(g)  Except  as  required  by  paragraph  (a)  of 
this  AD:  The  actions  shall  be  done  in 
accordance  with  Bombardier  (Leariet  45) 
Alert  Service  Bulletin  SB  A45-30-2,  dated 
December  18,  2000;  Leariet  45  Maintenance 
Manual  Temporary  Revision  4-2,  dated 
)anuary  2,  2001;  Leariet  45  Maintenance 
Manual  Temporary  Revision  5-2,  dated 
January  2,  2001;  and  Learjet  45  Maintenance 
Manual  Temf)orary  Revision  30-1,  dated 
January  2,  2001;  as  applicable.  The  actions 
required  by  paragraph  (a)  of  this  AD  may  also 
be  done  in  accordance  with  Learjet  45 
Temporary  Flight  Manual  Change  TFM 
2000-16,  dated  January  8,  2001.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  fix)m  Leariet, 
Inc.,  One  Leariet  Way,  Wichita,  Kansas 
67209-2942.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Wichita  Aircraft  Certification 
Office,  1801  Airport  Road,  Room  100,  Mid- 
Continent  Airport,  Wichita.  Kansas;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW..  suite  700,  Washington, 
DC. 

EfiEective  Date 

(h)  This  amendment  becomes  effective  on 
February  20,  2001. 

Issued  in  Renton,  Washington,  on  Fetwuary 
7,  2001. 
Vi  L.  Upski, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  01-3671  Filed  2-14-01;  8:45  am] 
BHJJNQ  CODE  4eiO-19-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-SW-16-AD;  Amendment 
39-12096;  AO  2001-02-11] 

RiN2120-AA64 

Airworthiness  Directives;  Bell 
Helicopter  Textron,  Inc.  Model  204B 
Helicopters 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  for 
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Bell  Helicopter  Textron,  Inc.  (BHTI) 
Model  204B  helicopters  that  requires 
replacing  any  main  rotor  mast  assembly 
(mast),  part  nimiber  (P/N)  204-011- 
450-001,  within  25  hours  time-in- 
service  (TIS).  This  amendment  is 
prompted  by  the  crash. of  a  restricted 
category  Model  UH-lB  helicopter  due 
to  failure  of  a  mast,  P/N  204-011-450- 
001.  The  same  mast  F/N  is  used  on  the 
Model  204B  helicopters.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  failiire  of  the  mast  and 
subsequent  loss  of  control  of  the 
helicopter. 

EFFECTIVE  DATE:  March  22,  2001. 
FOR  FURTHER  INFORMATIOM  CONTACT: 

Michael  Kohner,  Aviation  Safety 
Engineer,  FAA,  Rotorcrafl  Directorate, 
Rotorcrafl  Certification  Office,  Fort 
Worth,  Texas  76193-0170,  telephone 
(817)  222-5447,  fax  (817)  222-5783. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  AD  for  BHTI  Model  204B 
helicopters  was  published  in  the 
Federal  Register  on  October  2,  2000  (65 
FR  58681).  That  action  proposed 
replacing  any  mast,  P/N  204-011-450- 
001,  within  25  hours  TIS. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed. 

The  FAA  estimates  that  15  helicopters 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  10 
work  hours  per  helicopter  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hoiu. 
Reqiiired  parts  will  cost  approximately 
$8,862  per  helicopter.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$141,930. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
'  determined  that  this  final  rule  does  not 
have  federalism  implications  imder 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  reguiatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 


FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  FAA,  Office  of  the 
Regional  Counsel,  Southwest  Region, 
2601  Meacham  Blvd.,  Room  663,  Fort 
Worth,  Texas. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  3d)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

2001-02-11    Bell  Helicopter  Textron,  Inc.: 

Amendment  39-12096.  Docket  No.  2000- 
5W-16-AD. 

Applicability:  Model  204B  helicopters  with 
main  rotor  mast  assembly,  pait  number  (P/N) 
204-011-450-001,  installed,  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  rejjaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eUminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  within  25  hours 
time-in-service,  unless  accomplished 
previously. 

To  prevent  failure  of  the  main  rotor  mast 
assembly  (mast)  and  subsequent  loss  of 
control  of  the  helicopter,  accomplish  the 
following: 

(a)  Remove  any  mast,  P/N  204-011-450- 
001,  from  service  and  replace  it  with  an 


airworthy  mast.  Accomplishing  the 
requirement  of  this  paragraph  constitutes 
terminating  action  for  the  requirements  of 
this  AD.  P/N  204-011-450-001  is  not  eligible 
for  installation  on  any  helicopter. 

(b)  An  alternative  method  of  compUance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Rotorcrafl 
Certification  Office,  Rotorcrait  Directorate, 
FAA.  Operators  shall  submit  their  requests 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Rotorcrait 
Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Rotorcrafl  Certification 
Office. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  Uiis 
AD  can  be  accomplished. 

(d)  This  amendment  becomes  effective  on 
March  22,  2001. 

Issued  in  Fort  Worth,  Texas,  on  January  19, 
2001. 

Henry  A.  Armstrong, 

Manager,  Rotorcmft  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc.  01-3670  Filed  2-14-01;  8:45  am] 
BHJJNO  C006  4eie-i3-u 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adminlatration 
14  CFR  Part  39 

[Docket  No.  98-NM-368-AD;  Anwndment 
39-12110;  AD  2001-03-06] 

RIN  2120-AA64 

Airworthiness  Directives;  Raytheon 
(Beech)  Model  MU-300,  MU-00&-10, 
400,  and  400A  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  EKDT. 


action:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Raytheon  (Beech)  Model 
MU-300,  MU-300-10,  400,  and  400A 
series  airplanes,  that  requires  repetitive 
inspections  of  the  bleed  air  supply  tube 
assemblies  for  discrepancies;  and 
replacement  of  the  bleed  air  tube 
assembly  with  a  new  bleed  air  tube 
assembly,  if  necessary.  In  lieu  of 
accomplishing  the  repetitive 
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inspections,  this  AD  also  provides  for  a 
revision  of  the  Airworthiness 
Limitations  to  incorporate,  among  other 
things,  certain  inspections  and 
compliance  times  to  detect 
discrepancies  of  the  subject  area;  and 
corrective  action,  if  necessary.  This 
amendment  is  prompted  by  reports  of 
broken  wire  braiding  in  the  bellows 
assembly  of  the  bleed  air  supply  tube 
assembly  due  to  prematiue  failtire  from 
loading.  The  actions  specified  by  this 
AD  are  intended  to  prevent  the  bleed  air 
supply  tube  assembly  from 
disconnecting  and  contacting  other 
pneumatic  or  electrical  systems  of  the 
airplane  or  expelling  high  temperature 
air  on  surrounding  systems  and 
structure.  Such  a  condition  could 
reduce  the  functional  capabilities  of  the 
airplane  or  the  ability  of  the  flight  crew 
to  cope  with  adverse  operating 
conditions. 

DATES:  Effective  March  22,  2001. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Raytheon  Aircraft  Company, 
Manager,  Service  Engineering,  Beechjet 
Premier  Technical  Support,  P.O.  Box  85, 
Wichita,  Kansas  67201-0085.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA, 
Wichita  Aircraft  Certification  Office, 
1801  Airport  Road,  Room  100,  Mid- 
Continent  Airport,  Wichita,  Kansas. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
C.  DeVore,  Aerospace  Engineer,  Systems 
and  Propulsion  Branch,  ACE-116W, 
FAA,  Wichita  Aircraft  Certification 
Office,  1801  Airport  Road,  Room  100, 
Mid-Continent  Airport,  Wichita,  Kansas, 
67209;  telephone  (316)  946-4142;  fax 
(316)  946-4407. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  pjul  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Raytheon 
(Beech)  Model  MU-300,  MU-300-10, 
400,  and  400A  series  airplanes  was 
published  in  the  Federal  Register  on 
May  10,  2000  (65  FR  30031).  That  action 
proposed  to  require  repetitive 
inspections  of  the  bleed  air  supply  tube 
assemblies  for  discrepancies;  and 
replacement  of  the  bleed  air  tube 
assembly  with  a  new  bleed  air  tube 
assembly,  if  necessary.  That  action  also 
proposed  to  require  that,  in  lieu  of 
accomplishing  the  repetitive 
inspections,  the  Airworthiness 
Limitations  Section  (ALS)  be  revised  to 
specify,  among  other  things,  certain 
inspections  to  detect  discrepancies  and 


compliance  times  for  the  subject  area; 
and  corrective  action,  if  necessary. 

Since  the  Issuance  of  the  NPRM 

The  FAA  has  reviewed  and  approved 
Raytheon  Aircraft  Beechjet  400/400A 
Maintenance  Manual,  Airworthiness 
Limitations,  Page  1,  Section  4-00-00, 
Revision  B26,  dated  August  27, 1999. 
The  FAA  also  has  reviewed  and 
approved  Raytheon  Aircraft  Beechjet 
400/400A  Maintenance  Manual,  Time- 
Limited  Inspections,  Pages  3  and  6, 
Section  4-00-02,  and  Pages  4  and  9, 
Section  4-00-04,  Revision  B26,  dated 
August  27, 1999.  The  FAA  has 
determined  that  Revision  B26  contains 
no  information  that  has  been  revised  or 
added  to  since  the  issuance  of  Revision 
B23  regarding  STARS  Code  361031 
(Bleed  Air  System).  Since  Revision  B26 
is  the  most  current  ALS  revision,  the 
FAA  has  cited  Revision  B26  in  this  final 
rule,  as  no  required  work  has  been 
added  or  changed  from  the  requirements 
set  forth  in  the  proposed  rule. 

The  FAA  has  reviewed  and  approved 
Raytheon  Aircraft  Diamond  1/lA  MU- 
300  Maintenance  Requirement  Manual, 
Revision  9,  dated  February  26, 1999. 
The  FAA  has  determined  that  Revision 
9  contains  no  information  that  has  been 
revised  or  added  to  since  the  issuance 
of  Revision  8  regarding  the  Bleed  Air 
System.  Since  Revision  9  is  the  most 
ciurent  ALS  revision,  the  FAA  has  cited 
Revision  9  in  this  final  rule,  as  no 
required  work  has  been  added  or 
changed  from  the  requirements  set  forth 
in  the  proposed  rule. 

Clarification  of  Paragraph  (a)  of  the 
Final  Rule 

The  FAA  notes  that  the  method  of 
compliance  in  paragraph  (a)  of  the 
proposal  was  inadvertently  not  included 
in  the  proposal.  Therefore,  the  FAA  has 
specified  that  those  actions  required  by 
paragraph  (a)(1)  of  this  AD  must  be 
accomplished  in  accordance  with  the 
Airplane  Maintainance  Manual,  Chapter 
4,  dated  August  27,  1999.  Paragraph 
(a)(1)  of  the  final  rule  has  been  revised 
accordingly. 

Comments  to  the  NPRM 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Request  to  Clarify  the  Compliance  Time 

One  commenter  requests  that  the 
compliance  time  specified  in  paragraph 
(b)  of  the  proposal  be  clarified  to  state 
that  the  actions  must  be  accomplished 
within  200  hours  time-in-service. 


The  FAA  concurs  with  the  commenter 
that  clarification  is  needed.  Since 
paragraph  (a)  of  the  proposal  clearly 
specifies  a  compliance  time  of  200 
hours  time-in-service,  paragraph  (b)  of 
the  the  proposal  has  been  redesignated 
as  paragraph  (a)(2)  to  clarify  that  the  200 
hours  time-in-service  also  applies  to 
those  requirements. 

Request  to  Specify  Incorporation  of 
Airworthiness  Limitations  Section  as 
Terminating  Action 

One  commenter  requests  that  the 
proposal  clearly  specify  that 
incorporation  of  the  revisions  of  the 
ALS  specified  in  the  proposal  be 
designated  as  a  terminating  action 
"until  such  time  as  the  operator  elects 
to  inspect  the  affected  aircraft  in 
accordance  with  paragraphs  (a)  or  (d)." 

The  FAA  does  not  conciur. 
Accomplishment  of  the  requirements  of 
paragraph  (a)(2)  of  this  AD 
(incorporation  of  the  ALS  revisions)  is 
simply  considered  to  be  one  way  of 
complying  with  the  requirements  of 
paragraph  (a)  of  this  AD.  Incorporation 
of  the  ALS  revisions  relieves  the 
operator  fixim  continually  updating 
compliance  with  the  inspection 
requirements  of  thus  AD,  but  does  not 
"terminate"  the  requirement  to  perform 
the  inspections  that  are  now  enforceable 
as  part  of  the  ALS.  No  change  is 
necessary  to  the  final  rule. 

Request  to  Clarify  the  Requirements  of 
Paragraph  (b) 

The  same  commenter  also  requests 
that  the  proposal  clarify  that  the  ALS 
does  not  require  any  inspection  imtil 
the  aircraft  accumiUates  1 ,000  hours 
time-in-service.  The  commenter  further 
requests  that  the  proposal  clearly 
reference  the  current  20-hour 
"inspection  interval  tolerance" 
provided  for  in  the  ALS. 

The  FAA  acknowledges  that  the  ALS 
does  not  require  an  inspection  until  the 
aircraft  accumulates  1.000  hours  time- 
in-service,  and  that  the  ALS  provides  for 
a  20-hour  "inspection  interval 
tolerance."  However,  the  requirements 
of  paragraph  (a)(2)  of  this  AD  merely 
require  incorporating  procedures 
specified  in  certain  revisions  of  the  ALS 
of  the  Instructions  of  Continued 
Airworthiness.  The  FAA  does  not 
consider  it  necessary  to  identify  each  of 
the  procedures,  provisions,  or 
requirements  that  are  included  in  those 
specific  revisions  of  the  ALS.  Therefore, 
no  change  has  been  made  to  the  final 
rule  in  this  regard. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
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above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  530 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
452  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  1  work  hour  per  airplane 
to  accomplish  either  the  inspection  or 
the  revision  to  the  Airworthiness 
Limitations  Section,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $27,120,  or  $60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Should  an  operator  elect  to 
accomplish  the  optional  terminating 
action  that  would  be  provided  by  this 
AD  action,  it  would  take  approximately 
1  work  hour  to  accomplish  it,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  optional  terminating  action  would 
be  $60  per  airplane. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibihties  among  the  various 
levels  of  govenunent.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  imphcations  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 


substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  fit)m  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2001-03-06    Raytheon  Aircraft  Company 

(Formerly  Beech):  Amendment  39- 
12110.  Docket  98-NM-368-AD. 

Applicability:  All  Model  MU-300,  MU- 
300-10.  400,  and  400A  series  airplanes, 
certificated  in  any  category. 

Note  1:  This  AO  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  shouJd  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  bleed  air  supply  tube 
assembly  from  disconnecting  and  contacting 
other  pneiunatic  or  electrical  systems  of  the 
airplane  or  expelling  high  temperature  air  on 
surrounding  systems  and  structure,  which 
could  result  in  reduced  functional 
capabilities  of  the  airplane  or  the  ability  of 
the  flight  crew  to  cope  with  adverse 
operating  conditions;  accomplish  the 
following: 

Inspection 

(a)  Within  200  hours  time-in-service  after 
the  effective  date  of  this  AD,  accomplish  the 
actions  specified  in  either  paragraph  (a)(1)  or 
(a)(2)  of  this  AD. 


(1)  Perform  a  general  visual  inspection  of 
the  bleed  air  supply  tube  assemblies  for 
broken  wire  braiding  on  the  bellows 
assemblies  or  for  ruptured  or  leaking  bellow 
assemblies.  The  bleed  air  supply  tube 
assemblies  are  located  within  the  aft  fuselage 
and  connect  to  mating  ducting  in  the  pylon 
area  on  the  right  and  left  side  of  the  airplane. 
Repeat  the  inspection  thereafter  at  intervals 
not  to  exceed  400  hours  time-in-service.  If 
any  broken  wire  is  detected  or  if  any  bellow 
assembly  is  ruptured  or  leaking,  prior  to 
further  flight,  replace  the  bleed  air  tube 
assembly  with  a  new  bleed  air  tube  assembly, 
in  accordance  with  the  Airplane 
Maintenance  Manual,  Revision  B26  of 
Chapter  4,  dated  August  27, 1999. 

Note  2:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  under  normally 
available  lighting  conditions  such  as 
daylight,  hangar  lighting,  flashlight,  or  drop- 
light,  and  may  require  removal  or  opening  of 
access  panels  or  doors.  Stands,  ladders,  or 
platforms  may  be  required  to  gain  proximity 
to  the  area  being  checked." 

(2)  Revise  the  Airworthiness  Limitations 
Sections  of  the  Instructions  for  Continued 
Airworthiness  by  incorporating  the 
procedures  specified  in  Chapter  4, 
"Airworthiness  Limitations"  of  Raytheon 
Aircraft  Beechjet  400/400A  Maintenance 
Manual,  Revision  B26,  dated  August  27, 
1999.  for  Model  MIJ-300-10.  400,  and  400A 
series  airplanes;  or  Section  MR-11-00, 
"Airworthiness  Limitations"  of  Raytheon 
Aircraft  Diamond  1/lA  MU-300 
Maintenance  Requirement  Manual,  Revision 
9,  dated  February  26, 1999  (for  Model  MU- 
300  airplanes);  as  applicable. 

(b)  Except  as  provided  in  paragraph  (c)  of 
this  AD:  After  the  action  specified  in 
paragraph  (a)(2)  of  this  AD  has  been 
accomplished,  no  alternative  inspections  or 
inspection  intervals  may  be  approved  for  the 
part  specified  in  paragraph  (a)(2)  of  this  AD. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Wichita 
Aircraft  Certification  Office  (AGO),  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Wichita  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  bom  the  Wichita  ACO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Effective  Date 

(e)  This  amendment  becomes  effective  on 
March  22,  2001. 
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Issued  in  Renton,  Washington,  on  February 
7,  2001. 

Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  01-3672  Filed  2-14-01;  8:45  am] 

BNJJNG  COOE  4810-11-U 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  2000-Niyi-27»-AD;  Amendment 
39-12117;  AD  2001-03-13] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  707  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiaess  directive  (AD), 
applicable  to  certain  Boeing  Model  707 
series  airplanes,  that  requires 
modification  of  certain  areas  of  the 
upper  skin  of  the  wing.  This 
amendment  is  necessary  to  prevent 
cracking  of  the  upper  skin  of  the  wing, 
which  could  result  in  reduced  structiu-al 
integrity  of  the  wing.  This  action  is 
intended  to  address  the  identified 
unsafe  condition. 
DATES:  Effective  March  22,  2001. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW.. 
Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Rehrl,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA, 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-2783;  fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39]  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  707  series  airplanes  was 
published  in  the  Federal  Register  on 
November  28,  2000  (65  FR  70819).  That 
action  proposed  to  require  modification 
of  certain  areas  of  the  upper  skin  of  ihe 
'ving. 


Comments 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  5  airplanes 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  1  airplane 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  8 
work  hours  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figiues,  the  cost  impact  of  the  AD  on  the 
single  U.S.  operator  is  estimated  to  be 
$480. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  futme  if  this  AD 
were  not  adopted.  The  cost  impact 
figiues  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AID.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibihties  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
luider  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  fi^m  the  Rules 


Docket  at  the  location  provided  tmder 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Audiority:  49  U.S.C.  106(g).  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 

directive: 

2001-03-13    Boeing:  Amendment  39-1 2117. 
Docket  2000-NM-279-AD. 

Applicability:  Model  707  series  airplanes; 
as  listed  in  Boeing  Service  Bulletin  2378, 
Revision  1,  dated  )une  30, 1967;  certificated 
in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  cracking  of  the  upper  skin  of 
the  wing,  which  could  result  in  reduced 
structural  integrity  of  the  wing,  accomplish 
the  following: 

Modification 

(a)  Prior  to  the  accumulation  of  20,000  total 
flight  hours,  or  within  24  months  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  modify  the  upper  skin  of  the  wing  at 
wing  stringers  lOA  and  11 A  on  both  the  left- 
and  right-hand  wings  of  the  airplane,  in 
accordance  with  Boeing  Service  Bulletin 
2378,  Revision  1,  dated  June  30. 1967. 

(b)  During  the  high  frequency  eddy  current 
inspection  included  as  piart  of  the 
modification  required  by  paragraph  (a)  of  this 
AD,  if  any  crack  is  found,  prior  to  further 
flight,  repair  in  accordance  with  the 
applicable  section  of  the  Boeing  707 
Structural  Repair  Manual. 
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Ahenutive  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircrafl  Certification  Office  (AGO),  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Insf)ector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACQ. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

E£EBctive  Date 

(e)  This  amendment  becomes  effective  on 
March  22,  2001. 

Issued  in  Renton,  Washington,  on  February 
8.  2001. 

Vi  L.  Upaki, 

Manager,  Transport  Airplane  Directorate, 

Aircraft  Certification  Service. 

(FR  Doc.  01-3695  Filed  2-14-01;  8:45  am) 

■LLMQ  coot  401O-1S-U 


DEPARTMENT  OF  TRANSPORTATION 
Fedaral  Aviation  Acfcninlstratlon 

14CFRPwt39 

(Dodwt  No.  FAA-2000-8460;  Notic*  No.  01- 
02] 

mN  2120-.AH17 

Alrwortttiness  Dirsctlves 

AQOCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM);  extension  of  comment  period. 

SUMMARY:  This  action  extends  the 
comment  period  for  an  NPRM  that  was 
pubUshed  on  January  12,  2001.  In  that 
document,  the  FAA  proposed  to  move 
several  standard  provisions  currently 
found  in  every  airworthiness  directive 
into  its  regulations  pertaining  to 
airworthiness  directives.  This  extension 
is  a  restdt  of  a  request  from  Helicopter 
Association  International  to  extend  the 
comment  period  to  the  proposal. 
DATES:  Comments  must  be  received  on 
or  before  March  29,  2001. 
ADDRESSES:  Address  your  comments  to 
the  Docket  Management  System,  U.S. 
Department  of  Transportation,  Room 
Plaza  401. 400  Seventh  Street.  SW.. 
Washington.  DC  20590-0001.  You  must 
identify  the  docket  number  FAA-2000- 


8460  at  the  beginning  of  your 
comments,  and  you  should  submit  two 
copies  of  yotn  comments.  If  you  wish  to 
receive  confirmation  that  FAA  received 
your  conunents,  include  a  self- 
addressed,  stamped  postcard. 

You  may  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov.  you  may  review  the  public 
docket  containing  comments  to  these 
proposed  regulations  in  person  in  the 
Dockets  OfGce  between  9  a.m.  and  5 
p.m..  Monday  through  Friday,  except 
Federal  holidays.  The  Dockets  Office  is 
on  the  plaza  level  of  the  NASSIF 
Building  at  the  Department  of 
Transportation  at  the  above  address. 
Also,  you  may  review  public  dockets  on 
the  Internet  at  http://dins.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  Byrne,  Assistant  Chief  Counsel, 
Regulations  Division,  AGC-200,  Federal 
Aviation  Administration,  800 
Independence  Ave.,  SW.,  Washington, 
DC  20591;  telephone  (202)  267-3073. 
SUPPLEMENTARY  INFORMATK3N: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  action  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Conunents  relating  to 
the  environmental,  energy,  federaUsm, 
or  economic  impact  that  might  result 
from  adopting  the  proposals  in  this 
document  also  are  invited.  Substantive 
comments  should  be  accompanied  by 
cost  estimates.  Comments  must  identify 
the  regulatory  docket  or  notice  number 
and  be  submitted  in  duplicate  to  the 
DOT  Rules  Docket  addrisss  specified 
above. 

All  comments  received,  as  well  as  a 
report  siunmarizing  each  substantive 
public  contact  with  FAA  personnel 
concerning  this  proposed  rulemaking, 
will  be  filed  in  the  docket.  The  docket 
is  available  for  public  inspection  before 
and  after  the  comment  closing  date. 

All  comments  received  on  or  before 
the  closing  date  will  be  considered  by 
the  Administrator  before  taking  action 
on  this  proposed  rulemaking.  Comments 
filed  late  will  be  considered  as  far  as 
possible  without  incurring  expense  or 
delay.  The  proposals  in  this  document 
may  be  changed  in  light  of  the 
comments  received. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  document 
must  include  a  pre-addressed,  stamped 
postcard  with  those  comments  on  which 
the  following  statement  is  made: 
"Comments  to  Docket  No.  FAA-2000- 
8460."  The  postcard  will  be  date 
stamped  and  mailed  to  the  commenter. 


ATailability  of  NPRMs 

An  electronic  copy  is  available  on  the 
Internet  by  taking  the  following  steps: 

(1)  Go  to  the  search  function  of  the 
Department  of  Transportation's 
electronic  Docket  Management  System 
(DMS)  Web  page  (http://dms.dot.gov/ 
search). 

(2)  On  the  search  page  type  in  the  last 
four  digits  of  the  Docket  number  shown 
at  the  beginning  of  this  notice.  CUck  on 
"search." 

(3)  On  the  next  page,  which  contains 
the  Docket  summary  information  for  the 
docket  selected,  cfick  on  the  proposed 
rule. 

An  electronic  copy  is  also  available 
on  the  Internet  through  FAA's  web  page 
at  http://www.faa.gov/avr/arm/nprm/ 
nprm.htm  or  the  Federal  Register's  web 
page  at  http://www.access.gpo.gov/ 
su docs/aces/acesl40.html. 

Further,  a  copy  may  be  obtained  by 
submitting  a  written  request  to  the 
Federal  Aviation  Administration,  Office 
of  Rulemaking,  ARM-1,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  267-9680.  Make  sure  to  identify 
the  notice  niunber  or  docket  number  of 
this  proposed  rule. 

Background 

On  November  29,  2000,  the  Federal 
Aviation  Administration  (FAA)  issued 
Notice  No.  00-15,  Airworthiness 
Directives  (66  FR  3382,  January  12, 
2001).  Comments  to  that  dociunent  were 
to  be  received  on  or  before  February  12, 
2001. 

By  letter  dated  January  31,  2001, 
Helicopter  Association  hitemational 
requested  that  the  FAA  extend  the 
comment  period  for  Notice  No.  00-15 
until  March  14,  2001,  to  allow  HAI  to 
comment  on  the  proposed  revisions  to/^ 
part  39.  Although  HAI  requests  only  a 
30  day  extension  of  the  comment 
period,  the  FAA  believes  a  45  day 
extension  would  be  adequate  for  HAI 
and  other  interested  persons  to  provide 
comment  to  Notice  No.  00-15. 

Extension  of  Comment  Period 

In  accordance  with  §  11.47  of  Title  14, 
Code  of  Federal  Regulations,  the  FAA 
has  reviewed  the  petition  made  by  HAI 
for  extension  of  the  comment  period  to 
Notice  No.  00-15.  HAI  has  shown  an 
interest  in  the  proposed  rule  and  good 
cause  for  the  extension.  The  FAA  also 
has  determined  that  extension  of  the 
comment  period  is  in  the  public 
interest,  and  that  good  cause  exists  for 
taking  this  action. 


Federal  Register /Vol.  66,  No.  32 /Thursday.  February  15,  2001 /Rules  and  Regulations         10361 


Accordingly,  the  comment  period  for 
Notice  No.  00-15  is  extended  until 
^arch  29,  2001. 

Konald  T.  Wojnar, 

Acting  Director,  Aircraft  Certification  Service. 
FR  Doc.  01-3884  Filed  2-12-01;  5:02  pm] 
■LUNG  CODE  4910-13-H 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Doclcet  No.  200&-SW-54-AD:  Amendment 
9»-12105;  AD  2001-01-«1] 

RiN  2120-AA64 

Alrworthirtess  Directives;  Bell 
Helicopter  Textron  Canada  Model  222, 
222B,  222U,  230,  and  430  Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 


SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
2001-01-51,  which  was  sent  previously 
to  all  known  U.S.  owners  and  operators 
of  Bell  Helicopter  Textron  Canada 
(BHTC)  Model  222,  222B,  222U,  230, 
and  430  helicopters  by  individual 
letters.  This  AD  requires  visually 
inspecting  the  main  rotor  hydraulic 
actuator  support  (support)  to  verify  the 
presence  of  all  dowel  pins  and  sealant 
between  the  support  and  transmission 
and  verifying  the  proper  torque  of  each 
attaching  nut  (nut).  This  amendment  is 
prompted  by  the  failure  of  a  support 
resulting  in  an  accident  of  a  BHTC 
Model  222U  helicopter.  All  retaining 
studs  and  shear  pins  were  found 
sheared  or  pulled  out  at  the  jimction 
between  the  support  and  the 
transmission  case.  The  actions  specified 
by  this  AD  are  intended  to  prevent 
fedltue  of  the  support  and  subsequent 
loss  of  control  of  the  helicopter. 
DATES:  Effective  March  2,  2001,  to  all 
persons  except  those  persons  to  whom 
it  was  made  immediately  effective  by 
Emergency  AD  2001-01-51,  issued  on 
January  5,  2001,  which  contained  the 
requirements  of  this  amendment. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  2, 
2001. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
April  16.  2001. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 


Administration  (FAA),  Office  of  the 
Regional  Coimsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  2000-SW- 
54-AD,  2601  Meacham  Blvd.,  Room 
663.  Fort  Worth.  Texas  76137.  You  may 
also  send  comments  electronically  to 
the  Rules  Docket  at  the  following 
address:  9-asw-adcomments@faa.gov. 

The  applicable  service  information 
may  be  obtained  from  Bell  Helicopter 
Textron  Canada,  12.800  Rue  de  I'Avenir. 
Mirabel.  Quebec  JONlLO,  telephone 
(450)  437-2862  or  (800) 363-8023,  fax 
(450)  433-0272.  This  information  may 
be  examined  at  the  FAA,  Office  of  the 
Regional  Coimsel,  Southwest  Region, 
2601  Meacham  Blvd.,  Room  663,  Fort 
Worth,  Texas;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Grigg,  Aviation  Safety  Engineer,  FAA, 
Rotorcraft  Directorate,  Regulations 
Group.  Fort  Worth.  Texas  76193-0111. 
telephone  (817)  222-5490.  fax4817) 
222-5961. 

SUPPLEMENTARY  INFORMATION:  On 
January  5.  200lf  the  FAA  issued 
Emergency  AD  2001-01-51  for  BHTC 
Model  222.  222B,  222U,  230,  and  430 
helicopters  which  requires  visually 
inspecting  the  support  to  verify  the 
presence  of  all  dowel  pins  and  sealant 
between  the  support  and  the 
transmission  and  verifying  the  proper 
torque  of  each  nut.  That  action  was 
prompted  by  the  failure  of  a  support 
resulting  in  an  accident  of  a  BHTC 
Model  222U  helicopter.  All  retaining 
studs  and  shear  pins  were  found 
sheared  or  pulled  out  at  the  jimction 
between  the  support  and  the 
transmission  case.  This  condition,  if  not 
detected,  could  result  in  failure  of  the 
support  and  subsequent  loss  of  control 
of  the  helicopter. 

The  FAA  has  reviewed  BHTC  Alert 
Service  Bulletin  Nos.  222-00-86,  222U- 
00-57,  230-00-18,  and  430-00-17,  all 
dated  May  19,  2000  (ASB's),  which 
specify,  within  25  hours  time-in-service 
('TIS),  conducting  a  one-time  inspection 
of  the  support  installation  by 
accomplishing  a  torque  check  of  the 
nuts.  In  addition,  a  revision  to  the 
maintenance  manual  will  introduce  a 
recurring  torque  check  of  the  nuts. 
Transport  Canada,  which  is  the 
airworthiness  authority  for  Canada, 
classified  these  ASB's  as  mandatory  and 
issued  AD  No.  CF-2000-29  dated 
September  6,  2000.  to  ensure  the 
continued  airworthiness  of  these 
helicopters  in  Canada. 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
BHTC  Model  222,  222B,  222U,  230,  and 
430  helicopters  of  the  same  type 


designs,  the  FAA  issued  Emergency  AD 
2001-01-51  to  prevent  failure  of  the 
support  and  subsequent  loss  of  control 
of  the  helicopter.  "The  AD  requires,  at 
specified  time  intervals,  visually 
inspecting  the  support  to  verify  the 
presence  of  all  dowel  pins  and  sealant 
between  the  support  and  transmission 
and  verifying  the  proper  torque  of  each 
nut.  Repairing  or  replacing  any 
unairworthy  support,  transmission  case, 
stud,  or  dowel  pin  and  retorquing  to 
proper  torque  are  required  before  further 
flight.  The  actions  must  be 
accomplished  in  accordance  with  the 
ASB's  described  previously.  The  short 
compliance  time  involved  is  required 
because  the  previously  described 
critical  unsafe  condition  can  adversely 
affect  the  structural  integrity  of  the 
helicopter.  Therefore,  the  actions 
previously  listed  are  required  within  25 
hours  TIS,  and  this  AD  must  be  issued 
immediately. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunify  for  prior  pubUc 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
letters  issued  on  January  5,  2001,  to  all 
known  U.S.  owners  and  operators  of 
BHTC  Model  222.  222B.  222U.  230.  and 
430  helicopters.  These  conditions  still 
exist,  and  the  AD  is  hereby  published  in 
the  Federal  Register  as  an  amendment 
to  section  39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  to  make  it 
effective  to  all  persons. 

The  FAA  estimates  that  145 
helicopters  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  Vz  work  hour  per 
helicopter  to  inspect  for  proper  torque, 
and  that  the  average  labor  rate  is  Sfiio  per 
work  hour.  The  cost  for  the  inspection 
is  estimated  to  be  $4,350.  Assuming  15 
helicopters  require  removing  the 
support  for  additional  inspections,  it 
would  take  approximately  6  additional 
work  hours  at  $60  per  work  hour  and 
$50  for  parts  at  an  additional  total  cost 
of  $410  per  helicopter.  Based  on  these 
figures,  the  total  cost  impact  of  this  AD 
on  U.S.  operators  is  estimated  to  be 
$10,500.  assuming  no  supports  have  to 
be  replaced. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,-  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
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Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  AU 
communications  received  on  or  before 
the  closing  date  for  conunents  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  that  summarizes  each 
FAA-pubUc  contact  concerned  with  the 
substance  of  this  AD  will  be  filed  in  the 
Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
comments  submitted  in  response  to  this 
rule  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  2000-SW- 
54-AD."  The  postcard  will  be  date 
stamped  and  returned  to  the 
commenter. 

The  reg\ilations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federahsm  impfications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

2001-4)1-51-    Bell  Helicopter  Textron 

Canada:  Amendment  39-12105.  Docket 
No.  2000-SW-54-AD. 

Applicability:  Model  222,  222B,  222U,  230, 
and  430  helicopters,  with  a  main  rotor 
hydraulic  actuator  support  (support),  part 
iiumber  (P/N)  222-040-125-001,  installed, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  8ub)ect  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  rep^red  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  elinlinated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  support  and 
subsequent  loss  of  control  of  (he  heUcopter, 
accompUsh  the  following: 

(a)  Within  25  hours  TIS  and  thereafter  at 
intervals  not  to  exceed  600  hours  TIS, 
accomplish  the  following: 

(1)  Visually  inspect  the  support  for  the 
presence  of  all  dowel  pins  and  for  sealant 
between  the  support  and  the  transmission.  If 
any  pin  is  missing,  or  if  no  sealant  is  visible, 
before  further  flight,  remove  the  supfiort  and 
further  inspect  the  support,  transmission 
case,  studs,  and  dowel  pins  in  accordance 
with  the  Accomplishment  Instructions, 
paragraphs  5  through  7,  of  the  applicable  Bell 
Helicopter  Textron  Alert  Service  Bulletin 
Nos.  222-00-86,  222U-00-57.  230-0O-18,  or 
430-00-17,  all  dated  May  19,  2000  (ASB's). 
Repair  or  replace  any  unairworthy  support, 
transmission  case,  stud,  or  dowel  pin  before 
further  flight. 


(2)  Verify  the  torque  of  the  support 
attaching  nuts  (nuts).  Upper  nuts  must  not 
rotate  at  a  torque  less  than  40  in-lbs.  Lower 
nuts  must  not  rotate  at  a  torque  less  than  90 
in-lbs. 

(i)  If  two  or  more  upper  nuts  rotate  at  a 
torque  less  than  40  in-lbs.  or  two  or  more 
lower  nuts  rotate  at  a  torque  less  than  90  in- 
lbs.,  before  further  flight,  remove  the  support 
and  further  inspect  the  support,  transmission 
case,  studs,  and  dowel  pins  in  accordance 
with  the  Accomplishment  Instructions, 
paragraph  5  through  7,  of  the  applicable 
ASB's.  Repair  or  replace  any  unairworthy 
support,  transmission  case,  stud,  or  dowel 
pin  before  further  flight. 

(ii)  If  less  than  two  upper  nuts  rotate  at  a 
torque  less  than  40  in-lbs.  or  less  than  two 
lower  nuts  rotate  at  a  torque  less  than  90  in- 
lbs.,  before  further  flight,  retorque  the  upper 
nut  to  50  to  70  in-lbs.  plus  tare  and  the  lower 
nut  to  100  to  140  in-lbs.  plus  tare. 

(b)  At  not  less  than  20  hours  TIS  nor  more 
than  30  hours  TIS  after  reinstalling  a  support 
for  any  reason,  verify  the  torque  of  the  nuts 
in  accordance  with  paragraph  (a)(2)  of  this 
AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Regulations 
Group,  Rotorcraft  Directorate,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principcd  Maintenance  Inspector, 
who  may  concur  or  conunent  and  then  send 
it  to  the  Manager,  Regulations  Croup. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Regulations  Group. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  14  CFR  21.197  and  21.199 
to  opterate  the  helicopter  to  a  location  where 
the  requirements  of  this  AD  can  be 
accomplished. 

(e)  The  inspections  shall  be  done  in 
accordance  with  the  Accomplishment 
Instructions,  paragraphs  5  through  7,  of  the 
applicable  Bell  Helicopter  Textron  Alert 
Service  Bulletin  Nos.  222-00-86,  222U-00- 
57,  230-00-18,  or  430-00-17.  all  dated  May 
19,  2000.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
fitjm  Bell  Helicopter  Textron  Canada,  12,800 
Rue  de  I'Avenir,  Mirabel,  Quebec  JONlLO, 
telephone  (450)  437-2862  or  (800)  363-8023, 
fax  (450)  433-0272.  Copies  may  be  inspected 
at  the  FAA,  Office  of  the  Regional  Counsel, 
Southwest  Region,  2601  Meacharrt  Blvd., 
Room  663,  Fort  Worth,  Texas;  or  at  the  Office 
of  the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

(f)  This  amendment  becomes  effective  on 
March  2,  2001,  to  all  persons  except  those 
persons  to  whom  it  was  made  inunediately 
effective  by  Emergency  AD  2001-01-51, 
issued  January  5,  2001,  which  contained  the 
requirements  of  this  amendment. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Transport  Canada  (Canada)  AD  CF-2000- 
29,  dated  September  6,  2000. 
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Issued  in  Fort  Worth,  Texas,  on  February 
12,  2001. 
Eric  Dries, 

Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  01-3561  Filed  2-14-01;  8:45  am] 

BILLING  CODE  4010-13-U 


DEPARTMErn*  OF  STATE 

22  CFR  Parts  41  and  42 
[Public  Notice  3570] 

Documentation  of  Immigrants  and 
Nonimmigrants  Under  the  Immigration 
and  Nationality  Act,  as  Amended— 
Refusal  of  Individual  Visas 

AGENCY:  Department  of  State. 
ACnON:  Interim  rule  with  request  for 
comments. 

summary:  This  rule  adds  two  additional 
groimds  of  ineligibility  for  a  visa  for 
certain  nonimmigrants  to  the  listing  of 
those  serving  as  bases  for  the  refusal  of 
nonimmigrant  visas  by  consular  officers. 
It  adds  one  of  those  to  the  regtilation 
relating  to  crewmen.  Moreover,  the  rule 
adds  another  relatively  new  restriction 
on  the  place  of  application  for  aliens 
who  have  overstayed  the  allowable 
period  in  the  United  States.  Finally,  in 
the  interest  of  consistency  between  the 
rules  relating  to  nonimmigrants  and 
immigrants,  it  also  adds  the  appropriate 
listing  of  bases  for  refusal  of  immigrant 
visas.  There  are  some  editorial  changes 
to  the  current  nonimmigrant  rule  on 
refusals  for  the  piupose  of  clarification 
and  to  incorporate  by  reference  the 
essence  of  the  legislation  underlying  the 
procedures  described  therein. 
DATES:  Effective  February  15,  2001. 
Written  comments  may  be  submitted 
through  April  16,  2001. 
ADDRESSES:  Written  comments  may  be 
submitted,  in  duplicate,  to  the  Chief, 
Legislation  and  Regulations  Division, 
Visa  Services,  Department  of  State, 
Washington,  D.C.  20520-0106. 
FOR  FURTHER  INFORMATION  CONTACT:  H. 
Edward  Odom,  Chief,  Legislation  and 
Regulations  Division,  Visa  Services, 
Department  of  State,  Washington,  D.C. 
20520-0106,  (202)  663-1204.  e-mail 
odomhe@state.gov,  or  fax  at  (202)  663- 
3898. 

SUPPLEMENTARY  INFORMATION:  Public 
Laws  101-649,  Immigration  Act  of  1990, 
and  104-298,  the  Illegal  Immigration 
Reform  and  Immigrant  Responsibility 
Act  of  1996,  added  two  new  groimds  of 
ineligibility  to  those  already  in  the 
Immigration  and  Nationality  Act,  as 
amended,  (INA).  Each  is  classification- 
specific,  not  a  generic  ineligibility  such 


as  most  of  those  found  in  INA  212(a).  It 
also  added  a  provision  invalidating  the 
visa  of  a  person  who  had  overstayed  the 
authorized  period  of  stay  in  the  United 
States  and  requiring  such  an  alien  to 
apply  in  his/her  home  coimtry  for  a  new 
visa  except  imder  certain  authorized 
circumstances  (INA  222(g)). 

What  Qasses  Are  A£fected? 

The  first  of  the  new  ineligibilities 
relates  to  crewmen.  As  set  forth  in  INA 
214(f),  it  makes  an  alien  imclassifiable 
as  a  crewman  under  INA  101(a)(15){D) 
if  the  alien  intends  to  land  for  the 
purpose  of  joining  a  vessel  or  aircraft 
during  a  labor  dispute  where  there  is  a 
strike  or  lockout  involving  the  employer 
and  the  bargaining  unit  of  the  employer. 
This  provision  is  also  reflected  in  an 
amendment  of  22  CFR  41.41,  Crewmen, 
which  is  included  herein. 

The  other  such  provision,  which  is 
foimd  in  DMA  214(1) — ^the  second  (1)  in 
DMA  214 — relates  to  students.  It  denies 
an  alien  classification  as  a  student 
under  INA  101(a)(15)(F)(l)  for  the 
piupose  of  study  at  a  pubUc  elementary 
or  publicly-funded  adult  education 
program,  or  at  a  public  secondary  school 
unless  the  total  period  of  stay  in  the 
latter  educational  institution  is  less  than 
one  year  and  the  student  has  fully 
reimbursed  the  school  for  the  costs  of 
such  education.  Students  who  have 
been  admitted  in  F-1  status  for 
attendance  at  private  schools  and  then 
transfer  to  a  public  school  have,  under 
this  provision,  violated  their  status 
unless  the  student  has  reimbiursed  the 
school  as  noted  above.  The  seriousness 
of  this  provision  is  reinforced  in  a  new 
INA  212(a)(6)(G),  which  makes  an 
individual  who  violated  student  status 
under  INA  214(1)  inadmissible  for  five 
years  after  the  date  of  the  violation. 
Although  not  specifically  included  in 
the  regulation  covering  INA  212(a)(6)(G) 
at  22  CFR  40.67,  the  terms  of  INA  214(1) 
were  described  in  the  supplementary 
information  in  the  interim  rule 
published  at  62  FR  67564,  December  29, 
1997. 

The  essence  of  the  INA  222(g) 
provision  is  set  forth  above. 

So  Why  This  Rule  Now? 

This  rule  is  being  promulgated  for  the 
primary  purpose  of  adding  those  INA 
214(f)  and  (1)  citations  to  an  existing 
regulation,  22  CFR  41.121,  which  Usts 
the  permissible  grounds  for  denial  of  a 
nonimmigrant  visa  application.  The 
necessity  for  so  doing  also  provides  an 
opportunity  to  include  editorial 
revisions  in  paragraph  (b)  for  the 
purpose  of  greater  clarity  and  noting  by 
reference  the  statutory  basis  for  the 
refusal  procedures,  and  to  add,  again  by 


reference,  the  gist  of  INA  214(f)  to  the 
crewman  regulations.  No  substantive 
changes  to  past  and/or  current 
procedures  are  intended  by  the 
revisions  in  subsection  41.121(b). 

The  refusal  regulation  with  respect  to 
immigrant  visa  applicants  equivalent  to 
section  41.121,  namely  22  CFR  42.81. 
does  not  now  correspondingly  specify 
the  applicable  grounds  of  refusal  in 
immigrant  cases.  This  rule  inserts  such 
data  in  the  interest  of  consistency. 

Finally,  the  regulation  at  41.122, 
Grounds  of  Revocation  of  a  Visa,  does 
not  now  include  INA  222(g),  which  is 
being  added  by  reference  in  this  rule. 

Regulatory  Analysis  and  Notices 

Administrative  Procedure  Act 

The  Department  is  publishing  this 
rule  as  an  interim  rule,  with  a  60-day 
provision  for  post-promulgation  public 
comments,  based  on  the  "good  cause" 
exceptions  set  forth  at  5  U.S.C. 
553(b)(3)(B)  and  553(d)(3).  The 
provisions  of  law  being  referred  to  in 
this  rule  became  effective  on  January  28, 
1991,  in  the  case  of  a  crewman 
proceeding  to  a  job  which  is  involved  in 
a  strike  or  lockout,  and,  in  the  case  of 
student  visa  abusers,  on  November  29. 
1996.  More  importantly,  the  rule  makes 
no  substantive  changes  in  visa 
operations. 

Regulatory  Flexibility  Act 

Pursuant  to  §  605  of  the  Regulatory 
Flexibility  Act,  the  Department  has 
assessed  the  potential  impact  of  this 
rule,  and  the  Assistant  Secretary  for 
Consular  Affairs  hereby  certifies  that  is 
not  expected  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Unfunded  Mandates  Reform  Act  of  1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  in  any 
year  and  it  will  not  significantly  or 
uniquely  affect  small  governments. 
Therefore,  no  actions  were  deemed 
necessary  under  the  provisions  of  the 
Unfunded  Mandates  Reform  Act  of 
1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996.  This  rule  will  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices;  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
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cbmpanies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Executive  Order  12866 

The  Department  of  State  does  not 
consider  this  rule  to  be  a  "significant 
regidatory  action"  under  Executive 
Order  12866,  section  3(f),  Regulatory 
Planning  and  Review,  and  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  under  section 
(6){a)(3)(A). 

Executive  Order  131332 

This  regulation  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunent.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  13132,  it  is  determined  that  tbis 
rule  does  not  have  sufficient  federalism 
implications  to  require  consultations  or 
warrant  the  preparation  of  a  federalism 
summary  impact  statement. 

Paperwork  Reduction  Act 

This  rule  does  not  impose  any  new 
reporting  or  record-keeping 
requirements  subject  to  the  Paperwork 
Reduction  Act,  44  U.S.C.  Chapter  35. 

List  of  Subjects  in  22  CFR  Part  41 

Aliens,  Nonimmigrants,  Passports  and 
visas. 

Accordingly,  the  Department  of  State 
amends  22  CFR  chapter  I  as  follows: 

PART  41— {Amended] 

1.  The  authority  citation  for  Part  41 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1104. 

2.  Revise  §  41 .41(a)  to  read  as  follows: 

f41.41    Crewmen. 

(a)  Alien  classifiable  as  crewman.  An 
alien  is  classifiable  as  a  nonimmigrant 
crewman  upon  establishing  to  the 
satisfaction  of  the  consular  officer  the 
qualifications  prescribed  by  DMA 
101(a)(15)(D),  provided  that  the  alien 
has  permission  to  enter  some  foreign 
coimtry  after  a  temporary  landing  in  the 
United  States,  unless  the  alien  is  barred 
from  such  classification  under  the 
provisions  of  IN  A  214(f). 
*        •        *        *        * 

3.  Revise  §  41.121(a)  and  (b)  to  read  as 
follows: 

S  41 .1 21    Refusal  of  individual  visas. 

(a)  Grounds  for  refusal.  Nonimmigrant 
visa  refusals  must  be  based  on  legal 
groimds,  such  as  one  or  more  provisions 
of  INA  212(a),  INA  212(e),  DMA  214(b), 


(f)  or  (1)  (as  added  by  Section  625  of 
Pub.  L.  104-208).  DMA  221(g).  or  DMA 
222(g)  or  other  applicable  law.  Certain 
classes  of  nonimmigrant  aliens  are 
exempted  from  specific  provisions  of 
INA  212(a)  under  DMA  102  and,  upon  a 
basis  of  reciprocity,  imder  DMA 
212(d)(8).  When  a  visa  appUcation  has 
been  properly  completed  and  executed 
in  accordemce  with  the  provisions  of 
DMA  and  the  implementing  regulations, 
the  consular  officer  must  either  issue  or 
refuse  the  visa. 

(h)  Refusal  procedure.  (1)  When  a 
consular  officer  knows  or  has  reason  to 
believe  a  visa  applicant  is  ineligible  and 
refuses  the  issuance  of  a  visa,  he  or  she 
must  inform  the  alien  of  the  ground(s) 
of  ineligibility  (unless  disclosuure  is 
barred  under  DMA  212(b)(2)  or  (3))  and 
whether  there  is,  in  law  or  regulations, 
a  mechanism  (such  as  a  waiver)  to 
overcome  the  refusal.  The  officer  shall 
note  the  reason  for  the  refusal  on  the 
application.  Upon  refusing  the 
nonimmigrant  visa,  the  consular  officer 
shall  retain  the  original  of  each 
document  upon  which  the  refusal  was 
based,  as  well  as  each  document 
indicating  a  possible  ground  of 
ineligibility,  and  should  return  all  other 
supporting  dociunents  supplied  by  the 
applicant. 

12)  If  an  alien,  who  has  not  yet  filed 
a  visa  application,  seeks  advice  &t)m  a 
consular  officer,  who  knows  or  has 
reason  to  believe  that  the  alien  is 
ineligible  to  receive  a  visa  on  grounds 
which  cannot  be  overcome  by  the 
presentation  of  additional  evidence,  the 
officer  shall  so  inform  the  ahen.  The 
consular  officer  shall  inform  the 
applicant  of  the  provision  of  law  or 
regulations  upon  which  a  refusal  of  a 
visa,  if  applied  for,  would  be  based 
(subject  to  the  exception  in  paragraph 
(b)(1)  of  this  section).  If  practicable,  the 
consular  officer  should  request  the  alien 
to  execute  a  nonimmigrant  visa 
application  in  order  to  make  a  formal 
refusal.  If  the  individual  fails  to  execute 
a  visa  application  in  these 
circiunstances,  the  consular  officer  shall 
treat  the  matter  as  if  a  visa  had  been 
refused  and  create  a  record  of  the 
presumed  ineligibilty  which  shall  be 
filed  in  the  consular  office. 
***** 

4.  Amend  §  41.122(a)(1)  by  adding 
before  the  semicolon  ",  or  was  issued  a 
visa  in  contravention  of  DMA  222(g)". 

PART  42— {AMENDED] 

5.  The  authority  citation  for  Part  42 
continues  to  read  as  follows: 

Authority:  8.  U.S.C.  1104. 

6.  Revise  §  42.81(a)  to  read  as  follows: 


§42.81    Procedure  in  refusing  individual 
visas. 

(a)  Issuance  or  refusal  mandatory. 
When  a  visa  application  has  been 
properly  completed  and  executed  before 
a  consular  officer  in  accordance  with 
the  provisions  of  INA  and  the 
implementing  regulations,  the  consular 
officer  must  either  issue  or  refuse  the 
visa  under  INA  212(a)  or  DMA  221(g)  or 
other  applicable  law.  Every  refusal  must 
be  in  conformance  with  the  provisions 
of  22  CFR  40.6. 
***** 

Dated:  December  19,  2001. 
Mary  A.  Ryan, 

Assistant  Secretary  for  Consular  Affairs. 
[FR  Doc.  01-3754  Filed  2-14-01;  8:45  ami 

BHJJNO  CODE  4710-06-U 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  301 

[TD8911] 

RIN  1545-AV92 

Relief  for  Service  in  Contt>at  Zone  and 
for  Presidentially  Declared  Disaster; 
Correction 

agency:  Internal  Revenue  Service  (IRS), 

Treasviry. 

ACTION:  Correction  to  final  regulations. 

SUMMARY:  This  document  contains 
corrections  to  final  regulations  that  were 
published  in  the  Federal  Register  on 
December  15,  2000  (65  FR  78409).  This 
document  relates  to  the  postponement 
of  certain  tax-related  deadlines  due 
either  to  service  in  a  combat  zone  or  a 
Presidentially  declared  disaster. 
DATES:  This  correction  is  effective 
December  15,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bridget  E.  Finkenaur  (202)  622-4940 
(not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  the 
subject  of  these  corrections  are  imder 
section  7508  of  the  Internal  Revenue 
Code. 

Need  for  Correction 

As  published,  the  final  regulations 
(TD  8911)  contain  errors  that  may  prove 
to  be  misleading  and  are  in  need  of 
clarification. 

Correction  of  Publication 

Accordingly,  the  publication  of  the 
final  regulations  (TD  8911),  which  are 
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the  subject  of  FR  Doc.  00-31500,  is 
corrected  as  foUows: 

f301.7508A-1    [Corrected] 

1.  On  page  78412,  colvunn  2, 

§  301.7508A-1,  paragraph  (g),  paragraph 
(i)  of  Example  4,  the  second  line  from 
the  bottom  of  the  paragraph,  the 
language  "payments.  H  and  W's 
principal  residence  is"  is  corrected  to 
read  "payments.  H's  and  W's  principal 
residence  is." 

2.  On  page  78412,  coltunn  2, 
§301.7508A-1,  paragraph  (g),  paragraph 
(iii)  oi  Example  4,  line  1,  the  language 
"Because  H  and  W's  principal 
residence"  is  corrected  to  read  "Because 
H's  and  W's  principal  residence". 

3.  On  page  78412,  column  2, 
§301.7508A-1,  paragraph  (g),  paragraph 
(iii)  of  Example  4,  line  4,  the  language 
"date  of  H  and  W's  2001  Form  1040 
and"  is  corrected  to  read  "date  of  H's 
and  W's  2001  Form  1040  and". 

4.  On  page  78412,  column  3, 
§301.7508A-1,  paragraph  (g),  paragraph 
(iii)  of  Example  4,  line  6  from  the  top 

of  the  column,  the  language 
"Accordingly,  H  and  W's  2001  Form 
1040  and"  is  corrected  to  read 
"Accordingly,  H's  and  W's  2001  Form 
1040  and". 

5.  On  page  78412,  column  3, 
§301.7508A-1,  paragraph  (g),  paragraph 
(i)  of  Example  5.  line  6,  the  language  "of 
section  7508A,  under  section  6511(a), 
H"  is  corrected  to  read  "of  section . 
7508A,  under  section  6511(a),  H's". 

6.  On  page  78413,  column  1, 

§  301.7508A-1,  paragraph  (g),  paragraph 
(i)of  Example  8,  second  line  from  the 
bottom  of  the  paragraph,  the  language 
"the  2001  taxable  year.  H  and  W's 
principal"  is  corrected  to  read  "the  2001 
taxable  year  .  H's  and  W's  principal". 

7.  On  page  78413,  column  1, 
§301.7508A-1,  paragraph  (g),  paragraph 
(iii)  of  Example  8,  line  1 ,  the  language 
"Because  H  and  W's  principal 
residence"  is  corrected  to  read  "Because 
H's  and  W's  principal  residence". 

8.  On  page  78413,  column  1, 
§301.7508A-1,  paragraph  (g),  paragraph 
(iii)  of  Example  8,  line  12,  the  language 
"extension.  "Therefore,  H  and  W's  return 
and"  is  corrected  to  read  "extension. 
Therefore,  H's  and  W's  return  and". 

Cynthia  E.  Grigsby. 

Chief,  Regulations  Unit,  Office  of  Special 

Counsel  (Modernization  and  Strategic 

Planning). 

[FR  Doc.  01-3774  Filed  2-14-01;  8:45  am] 

MLUNQCOOE  4S30-01-P 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Parts  4022  and  4044 

Benefits  Payable  In  Terminated  Single- 
Employer  Plans;  Allocation  of  Assets 
in  Single-Employer  Plans;  interest 
Assumptions  for  Valuing  and  Paying 
Benefits 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Final  rule. 

summary:  The  Pension  Benefit  Guaranty 
Corporation's  regulations  on  Benefits 
Payable  in  Terminated  Single-Employer 
Plans  and  Allocation  of  Assets  in 
Single-Employer  Plans  prescribe  interest 
assiunptions  for  valuing  and  paying 
benefits  under  terminating  single- 
employer  plans.  This  final  rule  amends 
the  regulations  to  adopt  interest 
assumptions  for  plans  with  valuation 
dates  in  March  2001.  Interest 
assumptions  are  also  published  on  the 
PBGC's  web  site  [http://www.pbgc.gov). 
EFFECTIVE  DATE:  March  1,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Coimsel,  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  NW.,  Washington,  DC 
20005,  202-326-4024.  (ForTTY/TDD 
users,  call  the  Federal  relay  service  toll- 
free  at  1-800-877-8339  and  ask  to  be 
connected  to  202-326-4024.) 
SUPPLEMENTARY  INFORMATION:  The 
PBGC's  regulations  prescribe  actuarial 
assumptions — including  interest 
assumptions — for  valuing  and  paying 
plan  benefits  of  terminating  single- 
employer  plans  covered  by  title  IV  of 
the  Employee  Retirement  Income 
Security  Act  of  1974.  The  interest 
assiimptions  are  intended  to  reflect 
current  conditions  in  the  financial  and 
aimuity  markets. 

Three  sets  of  interest  assumptions  are 
prescribed:  (1)  A  set  for  the  valuation  of 
benefits  for  allocation  purposes  under 
section  4044  (found  in  Appendix  B  to 
Part  4044),  (2)  a  set  for  the  PBGC  to  use 
to  determine  whether  a  benefit  is 
payable  6is  a  lump  siun  and  to  determine 
lump-sum  amoimts  to  be  paid  by  the 
PBGC  (found  in  Appendix  B  to  Part 
4022),  and  (3)  a  set  for  private-sector 
pension  practitioners  to  refer  to  if  they 
wish  to  use  lump-sxun  interest  rates 
determined  using  the  PBGC's  historical 
methodology  (found  in  Appendix  C  to 
Part  4022). 

Accordingly,  this  amendment  (1)  adds 
to  Appendix  B  to  Part  4044  the  interest 
assumptions  for  valuing  benefits  for 
allocation  purposes  in  plans  with 
valuation  dates  diuing  March  2001,  (2) 


adds  to  Appendix  B  to  Part  4022  the 
interest  assumptions  for  the  PBGC  to 
use  for  its  own  lump-sum  payments  in 
plans  with  valuation  dates  during 
March  2001,  and  (3)  adds  to  Appendix 
C  to  Part  4022  the  interest  assumptions 
for  private-sector  pension  practitioners 
to  refer  to  if  they  wish  to  use  lump-sum 
interest  rates  determined  using  the 
PBGC's  historical  methodology  for 
valuation  dates  diuing  March  2001. 

For  valuation  of  benefits  for  allocation 
piuposes,  the  interest  assumptions  that 
the  PBGC  vdll  use  (set  forth  in 
Appendix  6  to  part  4044)  will  be  6.40 
percent  for  the  first  20  years  following 
the  valuation  date  and  6.25  percent 
thereafter.  These  interest  assumptions 
represent  a  decrease  (from  those  in 
effect  for  February  2001)  of  0.10  percent 
for  the  first  20  years  following  the 
valuation  date  and  are  otherwise 
imchanged. 

The  interest  assiunptions  that  the 
PBGC  will  use  for  its  own  lump-siun 
payments  (set  forth  in  Appendix  B  to 
part  4022)  will  be  4.75  percent  for  the 
period  during  which  a  benefit  is  in  pay 
status,  and  4.00  percent  diuing  any 
years  preceding  the  benefit's  placement 
in  pay  status.  These  interest 
assiunptions  are  unchanged  from  those 
in  effect  for  February  2001 . 

For  private-sector  payments,  the 
interest  assumptions  (set  forth  in 
Appendix  C  to  part  4022)  will  be  the 
same  as  those  used  by  the  PBGC  for 
determining  and  paying  lump  sums  (set 
forth  in  Appendix  B  to  part  4022). 

The  PBGC  has  determined  that  notice 
and  public  comment  on  this  amendment 
are  impracticable  and  contrary  to  the 
public  interest.  This  finding  is  based  on 
the  need  to  determine  and  issue  new 
interest  assumptions  promptly  so  that 
the  assumptions  can  reflect,  as 
accurately  as  possible,  current  market 
conditions. 

Because  of  the  need  to  provide 
immediate  guidance  for  the  valuation 
and  payment  of  benefits  in  plans  with 
valuation  dates  diuing  March  2001,  the 
PBGC  finds  that  good  cause  exists  for 
making  the  assumptions  set  forth  in  this 
amendment  effective  less  than  30  days 
after  pubUcation. 

The  PBGC  has  determined  that  this 
action  is  not  a  "significant  regulatory 
action"  under  the  criteria  set  forth  in 
Executive  Order  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply.  See  5  U.S.C. 
601(2). 
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List  of  Subjects 

29  CFR  Part  4022 

Employee  benefit  plans.  Pension 
insurance,  Pensions,  Reporting  and 
recordkeeping  requirements. 

29  CFR  Part  4044 

Employee  benefit  plans,  Pension 
insurance.  Pensions. 


In  consideration'of  the  foregoing,  29 
CFR  parts  4022  and  4044  are  amended 
as  follows: 

PART  4022— BENEFITS  PAYABLE  IN 
TERMINATED  SINGLE-EMPLOYER 
PLANS 

1.  The  authority  citation  for  part  4022 
continues  to  read  as  follows: 


Authority:  29  U.S.C.  1302, 1322, 1322b, 
1341(c)(3)(D),  and  1344. 

2.  hi  appendix  B  to  part  4022,  Rate  Set 
89,  as  set  forth  below,  is  added  to  the 
table.  (The  introductory  text  of  the  table 
is  omitted.) 


Appendix  B  to  Fart  4022 — Lump  Sam  Interest  Rates  for  PBGC  Pajrments 


Rate  set 

For  plans  with  a  valuation 
date 

Immediate 

annuity  rate 

(percent) 

Deferred  annuities 
(percent) 

On  or  after            Before 

ij 

h 

h 

"/ 

nj2 

• 

89 

• 
3-1-01               4-1-01 

• 

4.75 

• 

4J0O 

1 

4.00 

*                                                                • 

4.00 

7 

8 

3.  In  appendix  C  to  part  4022,  Rate  Set  89,  as  set  forth  below,  is  added  to  the  table.   (The  introductory  text 
of  the  table  is  omitted.) 

Appendix  C  to  Part  4022— Lump  Sum  Interest  Rates  for  Private-Sector  Payments 


Rate  set 

For  plans  witti  a  valuation 
date 

Immediate 

annuity  rate 

(peroant) 

Deferred  armuities 
'  (percent) 

On  or  after            Before 

h 

h 

b 

n/ 

rk 

• 

89 

* 

3-1-01               4-1-01 

• 
4.75 

* 

4.00 

4.00 

*                                                 • 

4.00 

7 

• 

8 

PART  4044— ALLOCATION  OF 
ASSETS  IN  SINGLE-EMPLOYER 
PLANS 

5.  In  appendix  B  to  part  4044,  a  new 
4.  The  authority  citation  for  part  4044     entry,  as  set  forth  below,  is  added  to  the 
continues  to  read  as  follows: 


Authority:  29  U.S.C.  1301(a),  1302(bK3),         table.  (The  introductory  text  of  the  table 
1341, 1344, 1362.  is  omitted.) 


Appendix  B  to  Part  4044— Interest  Rates  Used  to  Value  Benefits 


***** 


For  valuation  dates  occurring  in  tfie  montfi — 


The  values  of  i,  are: 


forf  = 


forf  = 


forf  = 


March  2001 


.0640 


1-20 


.0625 


>20 


N/A 


N/A 
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Issued  in  Washington,  DC,  on  this  12th  day 
df  February  2001. 
John  Seal, 

Acting  Executive  Director,  Pension  Benefit 
Guaranty  Corporation. 
(FR  Doc.  01-3881  Filed  2-14-01;  8:45  am) 

BILUNG  CODE  7708-01-P 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
32  CFR  Part  199 

RIN  0720-AA62 

Civilian  Health  and  Medical  Program  of 
ttie  Uniformed  Services  (CHAMPUS) 
TRiCARE,  Partial  Implementation  of 
Pharmacy  Benefits  Program; 
Implementation  of  National  Defense 
Authoriiation  Act  Medical  Benefits  for 
Fiscal  Year  2001 ;  Change  In  Effective 
Date 

agency:  Office  of  the  Secretary, 
Defense. 

ACTION:  Interim  final  rule. 

SUMMARY:  On  Friday,  February  9,  2001 
(66  FR  9651),  the  Department  of  Defense 
published  an  Interim  final  rule  on 
Partial  Implementation  of  Pharmacy 
Benefits  Ftogram;  Implementation  of 
National  Defense  Authorization  Act 
Medical  Benefits  for  Fiscal  Year  2001. 
This  docimient  is  published  to  change 
the  effective  date  of  that  rule  in 
accordance  with  the  statutory 
reqtiirements  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  2001, 
which  directed  implementation  of 
specific  medical  benefits  on  April  1, 
2001. 

EFFECTIVE  DATE:  The  effective  date  of  the 
rule  is  amended  to  April  1,  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  L.M. 
Byniun,  703-601-4722. 

Dated:  February  9,  2001. 
1  JtA.  Bynum, 

Alternate  OSD  Federal  Register  Liaison, 

Department  of  Defense. 

[FR  Doc.  01-3788  Filed  2-14-01;  8:45  am] 

8IUJNQ  CODE  SOOI-IO-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army,  Corps  of 
Engineers 

33  CFR  Part  323 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  232 
[FRL-6945-3] 

Further  Revisions  to  the  Clean  Water 
Act  Regulatory  Definition  of 
"Discharge  of  Dredged  Material": 
Delay  of  Effective  Date 

AGENCIES:  Army  Corps  of  Engineers, 
Department  of  the  Army,  DOD;  and 
Environmental  Protection  Agency. 
action:  Final  Rule;  Delay  of  Effective 
Date. 

SUMMARY:  In  accordance  vdth  the 
memorandum  of  January  20,  2001,  from 
the  Assistant  to  the  President  and  Chief 
of  Staff,  entitled  "Regulatory  Review 
Plan,"  published  in  the  Federal  Register 
on  January  24, 2001,  this  action 
temporarily  delays  for  60  days  the 
effective  date  of  the  rule  entitled 
"Further  Revisions  to  the  Clean  Water 
Act  Regulatory  Definition  of  'Discharge 
of  Dredged  Material',"  published  in  the 
Federal  Register  on  Wednesday, 
January  17,  2001,  at  66  FR  4549.  That 
rule  amends  Clean  Water  Act  section 
404  regulations  defining  the  term 
"discharge  of  dredged  material." 
DATES:  The  effective  date  of  Further 
Revisions  to  the  Clean  Water  Act 
Regulatory  Definition  of  "Discharge  of 
Dredged  Material,"  amending  33  CFR 
part  323  and  40  CFR  part  232,  published 
in  the  Federal  Register  on  Wednesday, 
January  17,  2001,  at  66  FR  4549,  is 
delayed  for  60  days,  fi'om  the  original 
February  16,  2001,  effective  date  to  a 
new  effective  date  of  April  17,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  on  today's  action,  contact 
either  Mr.  Michael  Smith,  U.S.  Army 
Corps  of  Engineers,  ATTN:  CECW-OR 
(3F73),  441  "G"  Street,  NW, 
Washington,  DC  203140-1000,  phone: 
(202)  761-4598,  or  Cynthia  Puskar,  U.S. 
Environmental  Protection  Agency, 
Office  of  Water  (4201),  1200 
Pennsylvania  Avenue  N.W., 
Washington,  DC  20460,  phone:  (202) 
260-8532. 

SUPPLEMENTARY  INFORMATION:  To  the 
extent  that  5  U.S.C.  553  applies  to  this 
action,  it  is  exempt  from  notice  and 
comment  because  it  constitutes  a  rule  of 
procedure  imder  5  U.S.C.  553(b)(A). 
Alternatively,  the  agencies' 


implementation  of  this  action  without 
opportunity  for  public  comment, 
effective  immediately  upon  publication 
today  in  the  Federal  Register,  is  based 
on  the  good  cause  exceptions  in  5  U.S.C. 
553(b)(B)  and  553(d)(3).  Seeking  public 
comment  is  impracticable,  unnecessary 
and  contrary  to  the  public  interest.  The 
temporary  60-day  delay  in  effective  date 
is  necessary  to  give  EPA  and  Corps 
officials  tlie  opportunity  for  further 
review  and  consideration  of  new 
regulations,  consistent  with  the 
Assistant  to  the  President's 
memorandiun  of  January  20,  2001. 
Given  the  imminence  of  the  effective 
date,  seeking  prior  public  comment  on 
this  temporary  delay  would  have  been 
impractical,  as  well  as  contrary  to  the 
public  interest  in  the  orderly 
promulgation  and  implementation  of 
regulations.  The  imminence  of  the 
effective  date  is  also  good  cause  for 
making  this  rule  inmiediately  effective 
upon  publication. 

Dated:  February  9,  2001. 
Claudia  L.  Tomblom, 

Deputy  Assistant  Secretary  of  the  Army 
(Management  and  Budget),  Department  of  the 
Army. 

Dated:  February  12.  2001. 
Christine  T.  Whitman, 
Administrator,  Environmental  Protection 
Agency. 
[FR  Doc.  01-3843  Filed  2-14-01;  8:45  ami 

BHJJNQ  CODE  6S60-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 

[FRL-6927-2] 

NatkMial  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  PrtorMM  List 

AGENCY:  Environmental  Protection 
Agency  (EPA) 

ACTION:  Partial  direct  final  deletion  of 
the  California  Gidch  Superfund  Site 
from  the  National  Priorities  List  (NPL). 

summary:  The  Environmental  Protection 
Agency  (EPA)  Region  8  announces  its 
intent  to  delete  Operable  Umt  10  (OU 
10)  of  the  California  Gulch  Superfund 
Site  (Site)  from  the  National  Priorities 
List  (NPL)  and  requests  public  comment 
on  this  action.  The  NPL  constitutes 
Appendix  B  of  40  CFR  Part  300,  the 
National  Oil  and  Hazardous  Substances 
Pollution  Contingency  Plan  (NCP), 
which  EPA  promulgated  pursuant  to 
Section  105  of  the  Comprehensive 
Environmental  Response, 
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Compensation,  and  Liability  Act 
(CERCLA)  of  1980,  as  amended.  This 
partial  deletion  of  the  California  Gulch 
Site  is  proposed  in  accordance  with  40 
CFR  300.425(e)  and  the  Notice  of  Policy 
Change:  Partial  Deletion  of  Sites  Listed 
on  the  National  Priorities  List,  60  FR 
55466  (Nov.  1.  1995). 

OU  10  includes  the  Oregon  Gulch 
Tailing  Impoundment.  EPA  issued  a 
Record  of  Decision  (ROD)  for  OU  10  on 
August  7,  1997.  The  Remedial  Action 
was  completed  on  September  26, 1999 
and  was  approved  by  EPA  on  September 
30, 1999.  The  EPA  bases  its  proposal  to 
delete  OU  10  on  the  determination  by 
EPA  and  the  State  of  Colorado,  through 
the  Colorado  Department  of  PubUc 
Health  and  Environment  (CDPHE),  that 
all  appropriate  response  actions  under 
CERCLA  have  been  implemented  at  OU 
10.  The  California  Gulch  Superfund  Site 
was  listed  on  the  NPL  on  September  8, 
1983. 

The  Site  has  been  divided  into  12, 
Operable  Units  (OUs).  This  partial 
deletion  pertains  only  to  OU  10  of  the 
Site.  Response  activities  will  continue  at 
the  remaining  OUs. 

DATES:  This  "direct  final"  action  will  be 
effective  April  16,  2001  unless  EPA 
receives  significant  adverse  or  critical 
comments  by  March  19,  2001.  If  adverse 
conunents  are  received,  EPA  will 
publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
informing  the  public  that  the  rule  will 
not  take  effect. 

ADDRESSES:  Conunents  may  be  mailed  to 
Rebecca  Thomas,  Remedial  Project 
Manager.  Environmental  Protection 
Agency,  Region  8,  Mail  Code  8EPR-SR, 
999  18th  Street,  Suite  300.  Denver,  CO 
80202.  Telephone:  (303)  312-6552. 

Information  Repositories: 

Comprehensive  information  on  the 
California  Gulch  Site  is  available 
through  the  EPA,  Region  8  public 
docket,  which  is  located  at  the  EPA, 
Region  8,  Superfund  Records  Center  and 
is  available  for  viewing  from  8:00  AM  to 
4:30  PM,  Monday  through  Friday, 
excluding  holidays.  Requests  for 
documents  should  be  directed  to  the 
EPA,  Region  8,  Superfund  Records 
Center.  The  address  for  the  Region  8 
Superfund  Records  Center  is:  U.S. 
Environmental  Protection  Agency, 
Region  8,  Superfund  Record  Center,  999 
18th  Street,  5th  Floor,  Denver,  CO 
80202,  Telephone  (303)  312-6473. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Rebecca  Thomas,  Remedial  Project 
Manager,  Environmental  Protection 
Agency,  Region  8,  Mail  Code  8EPR-SR, 
999  18th  Street,  Suite  300,  Denver,  CO 
80202.  Telephone:  (303)  312-6552. 
SUPPLEMENTARY  INFORMATION: 
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L  Introduction 

The  Enviromnental  Protection  Agency 
(EPA),  Region  VIII  annoimces  its  intent 
to  delete  a  portion  of  the  California 
Gulch  Superfimd  Site  (Site)  from  the 
National  Priorities  List  (NPL)  (40  CFR 
Part  300  Appendix  B)  and  requests 
comments  on  this  proposal.  The  Site  is 
located  in  Lake  Cotmty,  Colorado.  This 
proposal  for  partial  deletion  pertains  to 
Operable  Unit  10  (OUlO)  of  the  Site, 
which  consists  of  the  Oregon  Gulch 
Tailing  Impotmdment  and  Lower 
Or^on  GiUch. 

The  Site  is  divided  into  12  Operable 
Units  (OUs)  pursuant  to  a  1994  Consent 
Decree.  The  12  OUs  comprising  the 
California  Gulch  Site  are  as  follows: 
OU  1    Yak  Tunnel/Water  Treatment 

Plant 
OU  2    Malta  Gulch  Tailing 

Impoimdments  and  Lower  Malta 

Gulch  Fluvial  Tailing 
OU  3    D&RG  Slag  piles  and  Raihoad 

Yard/Easement 
OU  4    Upper  California  Gulch 
OU  5    Asarco  Smelter  sites/Slag/Mill 

sites 
OU  6    Starr  Ditch/Stray  Horse  Gulch/ 

Lower  Evans  Gulch/Penrose  Mine 

Waste  Pile 
OU  7    Apache  Tailing  Impoimdments 
OU  8    Lower  California  Gulch 
OU  9    Residential  and  Commercial 

Populated  Areas 
OU  10    Oregon  Gulch 
OU  11    Arkansas  River  Valley 

Floodplain 
OU  12    Site-wide  Surfeice  and  Grotmd 

Water 

OUs  2  through  11  were  designated  in 
order  to  facilitate  soiu-ce  remediation  of 
specific  geographic  areas.  OUs  2 
through  11  pertain  to  distinct 
geographical  areas  and  correspond  with 
areas  of  responsibility  for  the  identified 
responsible  parties.  The  EPA  has  taken 
responsibility  for  areas  where  either  no 
responsible  party  could  be  identified, 
the  United  States  was  a  responsible 
party,  or  cash-out  settlements  had  been 
reached  with  the  responsible  parties. 
OU  12,  which  covers  the  entire  Site  was 
designated  to  address  Site-wide  Surface 
and  Groimdvvater.  OU12  will  be 
addressed  after  completion  of  sotuce 
remediation  in  OUs  2  through  11.  EPA 
proposes  to  delete  the  areas  addressed 
by  OU  10  because  all  appropriate 
C£RCLA  response  actions  have  been 
completed  in  the  areas  within  OU  10  as 


described  in  Section  IV.  Response 
activities  are  not  complete  at  the  other 
OUs  at  the  Site.  Those  OUs  will  remain 
on  the  NPL  and  are  not  the  subject  of 
this  partial  deletion. 

The  NPL  is  a  Hst  maintained  by  EPA 
of  sites  that  EPA  has  determined  present 
a  significant  risk  to  public  health, 
welfare,  or  the  environment.  Sites  on 
the  NPL  may  be  the  subject  of  remedial 
actions  financed  by  the  Hazardous 
Substance  Superfund  (Fund).  Pursuant 
to  40  CFR  300.425(e)  of  the  NCP,  any 
site  or  portion  of  a  site  deleted  bom  the 
NPL  remains  eligible  for  Fund-financed 
remedial  actions  if  conditions  at  the  site 
warrant  such  action.  ^ 

EPA  will  accept  any  dissenting 
comments  on  this  partial  deletion  for     ^ 
thirty  days  following  publication  of  this 
notice  in  the  Federsd  Register. 

n.  NPL  Deletion  Criteria 

The  NCP  establishes  the  criteria  that 
EPA  uses  to  delete  sites  or  portions  of 
a  Site  from  the  NPL.  In  accordance  with 
40  CFR  300.425(e),  sites  may  be 
completely  or  partially  deleted  from  the 
NPL  where  no  further  response  in  the 
areas  to  be  deleted  is  appropriate  to 
protect  public  health  or  the 
environment.  In  making  such  a 
determination  pmsuant  to  §  300.425(e), 
EPA  will  consider,  in  consultation  with 
the  State,  whether  any  of  the  following 
criteria  have  been  met: 

Section  30O.425(e)(l)(i).  Responsible 
parties  or  other  persons  have  implemented 
all  appropriate  response  actions  required;  or 
Section  300.425(e)(l)(iil.  All  appropriate 
Fund-financed  response  under  CERCLA  has 
been  implemented,  and  no  further  response 
action  by  responsible  parties  is  appropriate; 
or 

Section  300.425(e)(l)(iii).  The  remedial 
investigation  has  shown  that  the  release 
poses  no  significant  threat  to  public  health  or 
the  environment  and,  therefore,  taking  of 
remedial  measures  is  not  appropriate. 

Section  300.425(e)(3)  of  the  NCP 
provides  that  Fund-financed  actions 
may  be  taken  at  sites  that  have  been 
deleted  from  the  NPL.  Therefore, 
deletion  of  an  operable  tmit  at  a  site 
from  the  NPL  does  not  preclude 
eligibility  for  subsequent  Fimd-financed 
actions  at  the  operable  imit  deleted  if 
future  site  conditions  warrant  such 
actions.  A  partial  deletion  of  a  site  from 
the  NPL  also  does  not  affect  or  impede 
EPA's  ability  to  conduct  CERCLA 
response  activities  at  operable  uinits  not 
deleted  and  remaining  on  the  NPL.  In 
addition,  deletion  of  a  portion  of  a  site 
from  the  NPL  does  not  affect  the 
liability  of  responsible  parties  or  impede 
agency  efforts  to  recover  costs 
associated  with  response  efforts. 


Federal  Register /Vol.  66,  No.  32  /  Thursday,  February  15,  2001 /Rules  and  Regulations         10369 


m.  Deletion  Procedures 

Deletion  or  partial  deletion  of  a  site 
from  the  NPL  does  not  itself  create, 
alter,  or  revoke  any  individual's  rights 
or  obligations.  The  NPL  is  designed 
primarily  for  informational  piuposes 
and  to  assist  EPA  management. 

The  following  procedures  were  used 
for  the  intended  partial  deletion  of  this 
site: 

(1)  EPA,  Region  VIE  has 
recommended  the  partial  deletion  of  the 
California  Gulch  Site  and  has  prepared 
the  relevant  documents. 

(2)  The  State  of  Colorado  through  the 
Colorado  Department  of  Public  Health 
and  Environment  (CDPHE)  has 
concurred  with  EPA's  recommendation 
for  a  partial  deletion. 

(3)  Concurrent  with  this  Notice  of 
Intent  to  pinsue  a  partial  deletion,  a 
notice  has  been  published  in  local 
newspapers  and  has  been  distributed  to 
appropriate  Federal,  State  and  loced 
officios,  and  other  interested  parties. 
These  notices  announce  a  thirty  (30)  day 
public  comment  period  on  the  deletion 
package,  which  conunences  on  the  date 
of  publication  of  this  notice  in  the 
Federal  Register  and  a  newspaper  of 
record. 

(4)  EPA,  Region  Vm  has  made  all 
relevant  documents  available  in  the 
Regional  Office,  Superfund  Record 
Center. 

EPA  is  requesting  only  dissenting 
comments  on  the  Direct  Final  Action  to 
Delete.  For  deletion  of  the  release  from 
the  Site,  EPA's  Regional  Office  will 
accept  and  evaluate  public  comments 
on  EPA's  Final  Notice  before  making  a 
final  decision  to  delete.  If  necessary,  the 
Agency  will  prepare  a  Responsiveness 
Smnmary  responding  to  each  significant 
comment  submitted  during  the  public 
comment  period.  Deletion  of  the  Site 
from  the  NPL  does  not  itself  create, 
alter,  or  revoke  any  individual's  rights 
or  obligations.  The  NPL  is  designed 
primarily  for  informational  piu'poses 
and  to  assist  Agency  management.  As 
mentioned  in  Section  II  of  this 
document,  §  300.425  (e)(3)  of  the  NCP 
states  that  the  deletion  of  a  release  irom 
a  site  from  the  NPL  does  not  preclude 
eUgibility  for  futiire  response  actions. 

IV.  Basis  for  Intended  Partial  Site 
Deletion 

The  following  provides  EPA's 
rationale  for  proposing  deletion  of  OU 
10  from  the  NPL  and  EPA's  findings  that 
the  criteria  in  40  CFR  300.425(e)  are 
satisfied. 

Background 

The  California  Gulch  Superfimd  Site 
is  located  in  Lake  County,  Colorado 


approximately  100  miles  southwest  of 
Denver.  The  California  Gulch  Superfund 
Site  was  listed  on  the  National  Priorities 
List  on  September  8, 1983,  48  Fed.  Reg. 
40,658  (1983).  The  Site  is  in  a  highly 
mineralized  area  of  the  Colorado  Rocky 
Mountains  covering  16  V2  square  miles 
of  a  watershed  that  drains  along 
California  Gulch  to  the  Arkansas  River. 
Mining,  mineral  processing,  and 
smelting  activities  have  occurred  at  the 
Site  for  more  than  130  years. 

Mining  in  the  District  began  in  1860, 
when  placer  gold  was  discovered  in 
California  Gulch.  As  the  placer  deposits 
were  exhausted,  underground  workings 
became  the  principle  method  for 
removing  gold,  silver,  lead,  and  zinc 
ore.  As  these  mines  were  developed, 
waste  rock  was  excavated  along  with  the 
ore  and  placed  near  the  mine  entrances. 
Ore  was  crushed  and  separated  into 
metalUc  concentrates  at  mills,  vn\h  mill 
tailing  generally  slurried  into  failing 
impoundments.  The  Site  was  placed  on 
the  NPL  because  of  concerns  about  the 
impact  of  mine  drainage  on  surface 
waters  in  California  Gulch  and  the 
impact  of  heavy  metals  loading  in  the 
Arkansas  River. 

The  Site  includes  the  City  of 
Leadville,  various  parts  of  the  Leadville 
Historic  Mining  District,  and  a  section 
of  the  Arkansas  River  from  the 
confluence  of  California  Gulch  to  the 
confluence  of  Lake  Fork  Creek. 

A  site-wide  Phase  I  Remedial 
Investigation  (Phase  I  RI),  which 
primarily  addressed  surface  and 
groundwater  contamination,  was  issued 
in  January  1987.  As  a  result  of  the  Phase 
I  RI,  EPA  developed  the  first  operable 
unit  at  the  Site,  the  Yak  Tuimel.  This 
first  operable  unit  was  designed  to 
address  the  largest  single  source  of 
metallic  loading. 

The  Phase  I RJ  was  followed  by  a 
number  of  additional  site-wide  studies, 
including  the  Tailing  Disposal  Area 
Remedial  Investigation  Report,  Baseline 
Human  Health  Risk  Assessment  Part  A, 
Part  B,  and  Part  C,  Ecological  Risk 
Assessment  for  Terrestrial  Ecosystems, 
Baseline  Aquatic  Ecological  Risk 
Assessment,  Groundwater  RI,  Surface 
Water  RI,  Waste  Rock  RI,  and  Site-wide 
Screening  Feasibility  Study.  In  addition, 
OU  10  specific  studies  were  also 
conducted,  including  the  Final 
Engineering  Evaluation/Cost  Analysis 
for  Stream  Sediments  within  Oregon 
Gulch  OU  10,  and  the  Final  Focused 
FeasibiUty  Study  for  Oregon  Gulch. 

In  order  to  expedite  the  clean-up  of 
the  Site,  EPA  agreed,  pursuant  to  the 
1994  Consent  Decree,  to  divide  the  Site 
into  eleven  additional  Operable  Units. 
With  the  exception  of  OU  12,  the 
operable  units  pertain  to  distinct 


geographical  areas  corresponding  to 
areas  of  responsibiUty  for  the  identified 
responsible  parties  and/or  to  distinct 
sources  of  contamination.  EPA  has 
taken  responsibility  for  operable  units 
where  either  no  responsible  party  could 
be  identified,  the  United  States  was  a 
responsible  party,  or  cash-out 
settlements  had  been  reached  with  the 
responsible  parties.  Under  the  1994 
Consent  Decree,  OUs  2  through  11  were 
designated  to  deal  with  areas  where  the 
appropriate  responsible  party  or  the 
United  States  would  conduct  source 
remediation.  The  Consent  Decree 
recognized  that  additional  source 
remediation  or  other  appropriate 
response  actions  related  to  surface  or 
ground  water  could  occur  as  part  of  OU 
12  anywhere  within  the  16.5  square 
mile  of  the  Site.  The  OUs  are  as  follows: 

1.  Yak  Tunnel/ Water  Treatment  Plant 

2.  Malta  Gulch  Tailing  Impoimdments 
and  Lower  Malta  Gulch  Fluvial  Tailing 

3.  D&RG  Slag  piles  and  Raifroad  Yard/ 
Easement 

4.  Upper  California  Gulch 

5.  Asarco  Smelter  sites/Slag/Mill  sites 

6.  Starr  Ditch/Stray  Horse  Gulch/ 
Lower  Evans  Gulch/Penrose  Mine  Waste 
Pile 

7.  Apache  Tailing  Impoundments 

8.  Lower  California  Gulch 

9.  Residential  and  Commercial 
Populated  Areas 

10.  Oregon  Gulch 

11.  Arkansas  River  Valley  Floodplain 

12.  Site-wide  Surface  and  Ground 
Water 

Operable  Unit  10  of  the  California 
Gulch  Site  is  defined  as  the  500-year 
flood  plain  of  Oregon  Gulch  from  its 
headwaters  to  its  confluence  with 
California  Gulch.  Sources  of  metal 
loading  within  OU  10  include  the 
Oregon  Gulch  Tailing  Impoundment 
and  miscellaneous  tailing  and  stream 
sediment  contained  within  the  500-year 
flood  plain  of  lower  Oregon  Gulch. 
Lower  Oregon  Gulch  is  defined  as  the 
portion  of  the  gulch  downstream  of  the 
tailing  impoundment.  The  general 
location  of  OU  10  is  shown  on  the  maps 
appearing  as  Exhibits  1  &  2.  Pursuant  to 
the  1994  Consent  Decree,  Resurrection 
Mining  Company  is  responsible  for 
conducting  all  appropriate  response 
actions  at  OU  10. 

OU  10  Response  Actions 

OU  10  (Oregon  Gulch)  is  located 
approximately  one-half  mile  south  of 
the  City  of  Leadville.  Colorado.  The 
Oregon  Gulch  Tailing  Impoundment 
and  the  flood  plain  of  Oregon  Gulch, 
i.e..  Lower  Oregon  Gidch,  comprise 
approximately  14.2  and  1.6  acres, 
respectively.  Oregon  Gulch  is  a  small  V- 
shaped  valley  with  surface  water 
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flowing  in  a  northwesterly  direction. 
The  gulch  extends  approximately  one 
mile  from  its  headwaters  to  the 
confluence  with  California  Gulch.  The 
tailing  impoundment  is  located 
approximately  V2  mile  upstream  of  the 
confluence  of  Oregon  and  California 
gulches. 

The  Oregon  Gulch  Tailing 
Impoundment  received  tailing  bom  the 
Resurrection-Asarco  mill  in  California 
Gulch  from  approximately  1942  through 
1957.  The  impoundment  contains  a 
volume  of  material  estimated  at  485,000 
cubic  yards. 

The  studies  have  shown  that  due  to 
erosion  of  tailing,  surface  water  runoff 
from  the  impoundment  and  a  seep  at  the 
toe  of  the  impoimdment,  the  stream 
sediment  within  lower  Oregon  Gulch 
has  been  contaminated  with  inorganic 
metals.  Resurrection  completed  the 
Final  Engineering  Evaluation/Cost 
Analysis  (EE/CA)  for  Stream  Sediments 
within  Oregon  Gulch  OU  10,  California 
Gulch  Superfund  Site,  Leadville, 
Colorado  in  June  1995.  The  EE/CA  was 
prepared  to  evaluate  and  identify  a 
removal  action  for  miscellaneous 
tailings  and  stream  sediment  contained 
within  the  500-year  floodplain  of 
Oregon  Gulch.  Pursuant  to  the  August 
1995  Action  memorandxmi. 
Resurrection  conducted  a  Non-Time 
Critical  Removal  Action  in  1995  and 
1996.  This  removal  action  was  directed 
at  addressing  eroded  tailing  and 
contaminated  sediment  in  Lower 
Oregon  Gidch  and  involved: 

(1)  Construction  of  haul  roads. 

(2)  Installation  of  erosion  control 
measures  (straw  bails,  gabion  check 
dams,  and  silt  fencing). 

(3)  Construction  of  a  sediment  control 
pond  approximately  500  feet 
downstream  of  the  toe  of  the  tailing 
impoundment. 

(4)  Excavation  of  sediment  frtim  the 
Oregon  GiUch  channel  to  a  depth  of  1.5 
to  2.5  feet  (approximately  4923  cubic 
yards)  and  placement  of  the  sediment 
on  top  of  the  tailing  impoundment. 

(5)  Construction  of  a  riprap-lined 
triangular  channel,  1-foot  deep  with 
3H:lV  side  slopes  capable  of  conveying 
the  10-year  flood. 

(6)  Construction  of  a  riprap-lined 
trapezoidal  channel  with  a  6-foot 
bottom  width  and  3H:lV  side  slopes 
capable  of  conveying  the  500-year  flood 
within  the  Cultural  Resource  Area. 

(7)  Reconstruction  of  the  flood  plain 
by  placing,  grading  and  seeding 
amended  soil  from  the  borrow  area  and 
regrading  and  constructing  temporary 
storm  water  diversion  ditches  as 
needed. 

(8)  Material  from  a  borrow  area  was 
used  to  build  sediment  control 


structxu^s  and  to  reconstruct  the 
floodplain  in  lower  Oregon  Gulch.  The 
borrow  material  was  analyzed  to  ensure 
that  it  would  be  satisfactory  for  such 
use.  Analytical  resiUts  for  samples 
collected  from  the  borrow  area  are 
available  in  the  aforementioned  EE/CA. 

(9)  Removal  of  eroded  tailing  and 
contaminated  sediment  was  based  on 
visual  inspection. 

The  removal  action  successfully 
addressed  eroded  tailing  and 
contaminated  sediment  in  lower  Oregon 
Gulch. 

Resurrection  completed  the  Final 
Focused  Feasibility  Study  for  Oregon 
Gulch,  Operable  Unit  10,  CaUfomia 
Gulch  Site.  June  1997.  The  purpose  of 
the  Focused  Feasibility  Study  (FFS)  was 
to  identify  and  evaluate  remedial 
alternatives  for  the  Oregon  Gulch 
Tailing  Impoimdment  and 
miscellaneous  tailing  and  contaminated 
sediment  within  the  500-year  floodplain 
of  Oregon  Gulch.  The  FFS  provided  a 
detailed  analysis  of  five  remediation 
alternatives.  EPA  then  issued  the  Record 
of  Decision,  Oregon  Gulch,  Operable 
Unit  10,  California  Gulch  Superfund 
Site,  Leadville,  Colorado  on  August  7, 
1997. 

Resurrection  commenced  the 
remedial  action  in  1998  and  completed 
the  work  in  1999.  The  major 
components  of  the  remedial  action 
included: 

•  Reconstruction  of  Lower  California 
Gulch  and  Floodplain. 

•  Installation  of  erosion  control 
structures  using  straw  bales  and  silt 
fencing  and,  after  work  was  complete, 
removal  of  all  straw  bales  and  silt 
fencing  that  were  no  longer  needed. 

•  Fluvial  tailing  excavated  from 
Operable  Unit  8  of  the  California  Gulch 
Site,  (Lower  California  Gulch)  consisted 
of  a  mix  of  stream  sediment,  including 
cobbles,  gravel  and  fine-grained  fluvial 
tailing.  Approximately  7,100  cubic 
yards  of  this  material  was  transported 
from  OU8  to  the  Oregon  Gulch  Tailing 
Impoundment.  This  work  was 
performed  from  July  27, 1998  to  October 
7,  1998.  Additional  information 
regarding  the  OU  8  work  is  available  in 
the  Removal  Action  Work  Plan  for 
Selected  Fluvial  Tailing  and  Stream 
Sediment  in  Operable  Unit  8,  April 
1998.  (This  work  was  done  pursuant  to 
Operable  Unit  8  and  is  included  here 
solely  because  the  Oregon  Gulch  Tailing 
Impoundment  served  as  the  repository 
for  the  OU8  tailing.) 

•  Installation  of  an  upgradient 
groimdwater  interceptor  trench. 

•  Regrading  the  surface  of  the  Oregon 
GiUch  tailing  impoundment  and 
construction  and  revegetation  of  the 
tailing  impoimdment  cover.  Material 


from  the  borrow  area  previously 
described  in  the  Removal  Action,  was 
also  used  in  the  Remedial  Action. 

•  Installation  of  a  seep  collection    . 
system. 

•  Installation  of  a  seep  management 
system  consisting  of  a  seep  storage  tank, 
pump,  float  control  unit,  electric  hook- 
up, a  drainage  basin  and  pipe,  and  a 
discharge  line  to  the  YAK  Tunnel  Water 
Treatment  Plant.  A  heated  and  insulated 
housing  unit  was  constructed  around 
the  system. 

•  The  goal  of  this  response  action  was 
to  prevent  infiltration  of  water  into  the 
tailing,  prevent  erosion  of  the  tailing, 
and  to  treat  the  impoundment  seep  until 
it  was  gone. 

A  final  inspection  was  completed  on 
September  20, 1999.  The  remedy  was 
operating  as  intended.  Operation  and 
maintenance  of  the  Oregon  Gulch 
Tailing  Impoundment  and  related 
systems  is  required  to  assure  that  the 
remedy  remains  effective.  This  includes 
inspection  of  the  tailing  impoundment 
cap  and  the  seep  collection  and 
pumping  systems.  The  Operation  and 
Maintenance  Plan  for  the  Seep 
Collection  System,  the  Seep 
Management  System,  the  Tailing 
Impoundment  Cover  and  Diversion 
Structures,  are  described  in  detail  in 
Section  4.0  of  the  Final  Remedial  Design 
for  Oregon  Gulch,  Operable  Unit  10, 
California  Gulch  Superfund  Site, 
Leadville,  Colorado,  June  1998.  The 
O&M  program  for  this  is  being 
implemented  by  Resurrection. 
Resurrection  commenced  this  program 
in  September  1999. 

Cultural  Resources 

Foothill  Engineering  Consultants,  Inc. 
(FEC)  performed  a  cultural  resource 
inventory  that  identified  a  historic  trash 
dump  in  lower  Oregon  Gulch.  This 
dump  site,  identified  as  5LK844,  begins 
near  the  intersection  of  the  gulch  and 
County  Road  6  and  extends 
approximately  500  feet  upstream.  FEC 
recommended  Site  5LK844  as 
potentially  eligible  for  nomination  to 
the  National  Register  of  Historic  Places. 
The  Removal  Action  and  the  Remedial 
Action  were  designed  and  constructed 
to  avoid  any  adverse  impact  to  Site 
5LK844. 

Community  Involvement 

In  May  1995,  the  public  was  notified 
in  the  local  newspaper  that  the  draft 
Engineering  Evaluation/Cost  Analysis 
(EE/CA)  for  the  Stream  Sediments 
within  Oregon  Gulch,  California  Gulch 
Superfund  Site,  Leadville,  Colorado, 
dated  February  1995  was  available  for 
public  review  and  comment.  EPA  held 
a  public  meeting  in  Leadville  on  June 
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15, 1995.  Comments  were  submitted 
and  they  are  attached  to  the  final  EE/CA 
report  in  a  separate  Responsiveness 
Siunmary.  An  Action  Memorandum  was 
issued  on  August  4, 1995. 

A  notice  of  availability  of  the 
Proposed  Plan  for  OU  10  and  supporting 
documents  was  published  in  the 
Leadville  Herald  Democrat  on  March  13, 
1997.  The  public  comment  period  was 
held  fitjm  March  19, 1997  to  April  18, 
1997.  A  Public  meeting  was  held  on 
March  19, 1997.  No  comments  were 
received  during  the  public  comment 
period.  On  August  7, 1997,  EPA  issued 
a  ROD  for  OU  10  presenting  EPA's 
selected  remedy  for  OU  10  the 
California  Gulch  Superfund  Site. 

Current  Status: 

Based  on  the  successful  completion  of 
the  Removal  Action  and  the  Remedial 
Action,  there  are  no  further  response 
actions  planned  or  scheduled  for  this 
OU. 

Because  this  decision  results  in 
hazardous  substances  remaining  on  site, 
above  health  based  levels,  five-year 
reviews  of  the  previous  response  actions 
will  be  required  pursuant  to  the  NCP. 
These  reviews  will  be  conducted  in 
conjunction  with  site-wide  five-year 
reviews.  The  next  five-year  review  at  the 
California  Gulch  Site  is  scheduled  to  be 


initiated  in  October  2000  for  completion 
by  March  30,  2001.  In  addition  to  the 
five-year  reviews,  the  Consent  Decree 
establishes  an  institutional  control  by 
requiring  deed  notices  that  refer  back  to 
the  Consent  Decree  and  its  associated 
requirements.  Such  a  deed  notice  would 
apply  to  properties  owned  by 
Resurrection,  or  the  Res-Asarco  joint 
venture,  within  OU  10. 

EPA,  with  concurrence  from  the  State 
of  Colorado,  has  determined  that  all 
appropriate  CERCLA  Response  actions 
have  been  completed  at  OU  10  and 
protection  of  human  health  and  the 
environment  has  been  achieved. 
Therefore  EPA  is  deleting  OU  10  of  the 
California  Gulch  Superfund  Site  from 
the  NPL.  This  action  will  be  effective 
April  16,  2001.  However,  if  EPA 
receives  dissenting  comments  by  March 
19,  2001,  EPA  vfill  publish  a  document 
that  withdraws  this  action. 

While  EPA  does  not  believe  that  any 
future  response  actions  within  Operable 
Unit  10  will  be  needed,  if  future 
conditions  warrant  such  action,  the 
deleted  area  of  Oregon  Gulch  will 
remain  eligible  for  future  response 
actions.  Furthermore,  this  partial 
deletion  does  not  alter  the  status  of  the 
Site-wide  Surface  and  Ground  Water 
operable  unit  of  the  California  Gulch 

Table  1  .—General  Superfund  Section 


Superfund  Site  which  is  not  proposed 
for  deletion  and  remains  on  die  NPL. 

List  of  Subiects  in  40  CFR  Part  300 

Environmental  protection,  air 
pollution  control.  Chemicals,  Hazardous 
substances.  Hazardous  waste, 
Intergovernmental  relations.  Penalties, 
Reporting  and  record  keeping 
requirements,  Superfund,  Water 
pollution  control,  Water  supply. 

Dated:  December  19,  2000. 
Jack  W.  McGraw, 

Acting  Regional  Administrator,  US  EPA 
Region  8. 

Part  300,  title  40  of  chapter  1  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  300— [AMENDED] 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1321(c)(2):  42  U.S.C. 
9601-9657;  E.O.  12777,  56  PR  54757,  3  CFR. 
1991  Comp.;  p.  351;  E.O.  12580,  52  PR  2923, 
3  CFR,  1987  Comp.;  p.  193. 

Appendix  B— (Amended] 

2.  Table  1  of  Appendix  B  to  part  300 
is  amended  by  revising  the  enby  under 
Colorado  for  "California  Gulch"  to  read 
as  follows: 


State 


Site  name 


City/County 


Notes  (a) 


CO Califofnia  Gulch Lake  County  P 
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ENVrRONMENTAL  PROTECTION 
AGENCY 

40  CFR  PART  300 
[FRL-6939-5] 

National  Oil  and  Hazardous; 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACnON:  Direct  final  partial  deletion  of 
Release  Block  D  and  Release  Block  H  of 
the  Department  of  Energy  (DOE)  Mound 
Superfund  Site  from  the  National 
Priorities  List;  request  for  comments. 

summary:  The  Environmental  Protection 
Agency  (EPA)  Region  5  announces  the 


deletion  of  the  portions  of  the 
Department  of  Energy  Mound 
Superfund  Site  (Mound  Site)  known  as 
Release  Block  D  and  Release  Block  H 
bom  the  National  Priorities  List  (NPL). 
EPA  requests  public  comment  on  this 
action.  The  NPL  constitutes  appendix  B 
to  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP),  40  CFR  part  300,  which  EPA 
promulgated  pursuant  to  section  105  of 
the  Comprehensive  Enviroiunental 
Response,  Compensation,  and  Liability 
Act  (CERCLA). 

This  partial  deletion  pertains  to 
Release  Block  D,  a  12-acre  parcel  of 
property  along  the  eastern  border  of  the 
Mound  Site,  containing  two  industrial 
buildings.  This  also  pertains  to  Release 
Block  H,  a  14-acre  parcel  of  property 
consisting  of  the  Mound  plant  parking 
lot.  The  Department  of  Energy  (DOE), 
with  the  concurrence  of  EPA,  Region  5, 


and  the  Ohio  Environmental  Protection 
Agency  (OEPA),  has  issued  Records  of 
Decision  (RODs)  for  Release  Blocks  D 
and  H,  selecting  institutional  controls  as 
the  final  remedy  for  both  areas.  The 
purpose  of  institutional  controls  is  to 
ensure  that  these  properties  will  be 
restricted  to  industrial  uses.  EPA  bases 
its  pEirtial  deletion  of  Release  Blocks  D 
and  H  on  the  determination  by  EPA  and 
the  State  of  Ohio,  through  OEPA,  that 
all  appropriate  actions  under  CERCLA 
have  been  implemented  to  protect 
human  health  and  the  environment  at 
Release  Blocks  D  and  H. 

This  partial  deletion  pertains  only  to 
Release  Blocks  D  and  H.  EPA  may 
propose  to  delete  additional  portions  of 
the  Mound  Site  in  the  future.  Until  then, 
however,  all  parts  of  the  Mound  Site, 
other  than  Release  Blocks  D  and  H,  will 
remain  on  the  NPL. 
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DATES:  This  "direct  final"  action  will  be 
effective  April  16,  2001  imless  U.S.  EPA 
receives  dissenting  comments  by  March 
19,  2001.  If  written  dissenting 
comments  are  received,  U.S.  EPA  will 
publish  a  timely  withdrawal  of  the  rule 
in  the  Federal  Register  informing  the 
public  that  the  rule  will  not  take  effect. 
ADDRESSES:  Comments  may  be  mailed  to 
Timothy  Fischer,  Remedial  Project 
Manager  or  Gladys  Beard,  Associate 
Remedial  Project  Manager,  Superfund 
Division,  U.S.  EPA  Region.  5  77  W. 
Jackson  Blvd.  (SR-6J),  Chicago,  EL 
60604.  Comprehensive  information  on 
the  Mound  Site  is  available  at  U.S. 
EPA's  Region  5  office  and  at  the  local 
information  repository  located  at:  The 
CERCLA  Public  Reading  Room, 
Miamisbing  Senior  Adult  Center,  305 
Central  Avenue,  Miamisburg,  OH  45342. 
Requests  for  comprehensive  copies  of 
docmnents  should  be  directed  formally 
to  the  Region  5  Docket  Office.  The 
address  and  phone  niunber  for  the 
Regional  Docket  Officer  is  Jan 
Pfundheller  (H-7J),  U.S.  EPA,  Region  5, 
77  W.  Jackson  Blvd.,  Chicago,  IL  60604. 
(312)  353-5821. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Timothy  Fischer,  Remedial  Project 
Manager,  at  (312)  886-5787  (SR-6J),  or 
Gladys  Beard.  Associate  Remedial 
Project  Manager,  Superfund  Division 
(SR-6J),  U.S.  EPA,  Region  5,  77  W. 
Jackson  Blvd.,  Chicago,  IL  60604,  (312) 
886-7253.  or  Stuart  Hill  (P-19J),  Office 
of  Public  Afeirs.  U.S.  EPA  Region  5,  71 
W.  Jackson  Blvd.,  Chicago.  IL  60604, 
(312) 886-0689. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Introduction  ' 

n.  NFL  Deletion  Criteria 
m.  Deletion  Procedures 

IV.  Basis  for  Intended  Partial  Site  Deletion 

V.  Action 

I.  Introduction 

The  Environmental  Protection  Agency 
(EPA)  Region  5  annoimces  the  deletion 
of  two  portions  of  the  Department  of 
Energy  Mound  Superfund  Site  (Mound 
Site),  located  in  Miamisburg, 
Montgomery  County,  Ohio,  from  the 
National  Priorities  List  (NPL).  The  NPL 
constitutes  appendix  B  of  the  National 
Oil  and  Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  40  CFR  part 
300.  EPA,  Region  5.  requests  conunents 
on  this  action.  This  partial  deletion 
pertains  to  Release  Block  D,  a  12-acre 
parcel  of  property  along  the  eastern 
border  of  the  Mound  Site,  containing 
two  industrial  buildings.  Release  Block 
D  is  bounded  on  the  south  by 
undeveloped  Moimd  property,  on  the 
east  by  Mound  Road,  on  the  north  by  a 


parking  lot  and  small  group  of 
buildings,  and  on  the  west  by  a  fenced 
storage  area.  This  partial  deletion  also 
pertains  to  Release  Block  H,  a  14-acre 
parcel  of  property  consisting  of  the 
Moimd  plant  parking  lot.  Release  Block 
H  is  boimded  on  the  south  by  the  main 
plant  entrance,  on  the  east  by  Moimd 
Road  and  an  offsite  commimity  golf 
course,  on  the  north  by  offsite 
residences,  and  on  the  west  by  a  fenced 
parking  lot. 

For  both  Release  Blocks  D  and  H, 
DOE.  EPA,  and  OEPA  identified 
buildings  and  potential  release  sites, 
evaluated  them,  and  addressed  any 
significant  contamination  through 
removal  actions.  At  the  conclusion  of 
these  activities,  residual  risk 
assessments  were  performed.  These 
assessments  assumed  that  the  land 
comprising  Release  Blocks  D  and  H 
would  continue  to  be  used  for  industrial 
purposes  only,  and  concluded  that,  on 
that  basis,  they  posed  no  significant 
risks  to  human  health  or  the 
environment.  On  February  25. 1999, 
DOE  issued  a  Record  of  Decision  for 
Release  Block  D,  selecting  institutional 
controls  as  the  final  remedy.  The  ROD 
called  for  imposing  deed  restrictions  on 
the  property,  limiting  it  to  industrial  use 
and  preventing  any  exposine  to 
children.  The  Proposed  Plan  and  Record 
of  Decision  listed  the  restriction  as:  (1) 
Ensine  that  industrial  land  use  is 
maintained;  (2)  Prohibit  the  use  of 
bedrock  groundwater;  (3)  Provide  site 
access  for  federal  and  state  agencies  for 
the  purpose  of  taking  response  actions, 
including  sampling  and  monitoring;  and 
(4)  Prohibit  removal  of  RB  H  soils  from 
the  DOE  Moimd  property  (as  owned  in 
1998)  boundary  without  approval  from 
Ohio  Department  of  Health  (ODH)  and 
the  Ohio  Environmental  Protection 
Agency  (OEPA)  or  their  successor 
agencies.  The  ROD  also  committed  DOE 
to  ensure  compliance  with  the  deed 
restrictions  over  the  long  term.  On  June 
18, 1999,  DOE  issued  a  similar  Record 
of  Decision  for  Release  Block  H, 
selecting  institutional  controls  as  the 
final  remedy.  Once  again.  DOE 
committed  itself  to  impose  and  enforce 
deed  restrictions  on  the  property, 
limiting  it  to  industrial  use  and 
preventing  any  exposure  to  children. 
SubsequenUy,  DOE  conveyed  both . 
Release  Blocks  D  and  H  to  the 
Miamisburg  Mound  Community 
Improvement  Corporation.  The  sales 
contracts  and  deeds  for  these 
transactions  incorporated  the  land  use 
restrictions  set  forth  in  the  two  Records 
of  Decision. 

EPA  is  deleting  Release  Blocks  D  and 
H  because  all  appropriate  CERCLA 
response  activities  have  been  cofbpleted 


in  those  areas.  EPA  may  propose  to 
delete  additional  portions  of  the  Mound 
Site  in  the  future.  Until  then,  however, 
all  parts  of  the  Mound  Site,  other  than 
Release  Blocks  D  and  H,  will  remain  on 
the  NPL. 

The  NPL  is  a  list  maintained  by  EPA 
of  sites  that  EPA  has  determined  present 
a  significant  risk  to  public  health,  or  the 
environment.  Sites  on  the  NPL  may  be 
the  subject  of  remedial  actions  financed 
by  the  Hazardous  Substance  Superfund 
(Fund).  Pursuant  to  40  CFR  300.425(e) 
of  the  NCP,  any  site  or  portion  of  a  site 
deleted  from  the  NPL  remains  eUgible 
for  Fund-financed  remedial  actions  if 
conditions  at  the  site  warrant  such 
action. 

EPA  will  accept  comments  on  this 
notice  for  thirty  (30)  days  after 
publication  of  this  notice  in  the  Federal 
Register  and  a  newspaper  of  record. 

n.  NPL  Deletion  Criteria 

The  NCP  establishes  the  criteria  that 
EPA  uses  to  delete  sites  from  the  NPL. 
In  accordance  with  40  CFR  300.425(e), 
sites  or  portions  of  a  Site  may  be  deleted 
from  the  NPL  where  no  further  response 
is  appropriate  to  protect  public  health  or 
the  environment.  In  making  such  a 
determination  pursuant  to  300.425(e), 
EPA  will  consider,  in  consultation  with 
the  State,  whether  any  of  the  following 
criteria  have  been  met: 

Section  300.425(e)(l)(i):  Responsible 
parties  or  other  persons  have 
implemented  all  appropriate  response 
actions  required;  or  Section 
300.425(e)(l)(ii):  All  appropriate  Fund- 
financed  response  under  CERCLA  has 
been  implemented,  and  no  further 
response  action  by  responsible  parties  is 
appropriate;  or  Section 
300.425(e)(l)(iii).  The  Remedial 
Investigation  has  shown  that  the  release 
poses  no  significant  threat  to  pubUc 
health  or  the  environment  and, 
therefore,  taking  of  remedial  measures  is 
not  appropriate. 

Deletion  of  a  portion  of  a  site  from  the 
NPL  does  not  preclude  eligibility  for 
subsequent  Fund-financed  actions  at  the 
area  deleted  if  future  site  conditions 
warrant  such  actions.  Section 
300.425(e)(3)  of  the  NCP  provides  that 
Fund-financed  actions  may  be  taken  at 
sites  that  have  been  either  totally  or 
partially  deleted  from  the  NPL.  A  partial 
deletion  of  a  site  from  the  NPL  does  not 
affect  or  impede  EPA's  ability  to 
conduct  CERCLA  response  activities  at 
areas  not  deleted  and  remaining  on  the 
NPL.  (Note  that  in  this  case,  because  the 
remainder  of  the  Mound  Site  is  federally 
owned.  Fund-financed  activities  would 
be  subject  to  the  limitations  set  forth  in 
Section  111(e)(3)  of  CERCLA.)  In 
addition,  deletion  of  a  portion  of  a  site 


Federal  Register /Vol.  66,  No.  32 /Thursday,  February  15,  2001 /Rules  and  Regulations         10373 


from  the  NPL  does  not  affect  the 
liability  of  responsible  parties  or  impede 
agency  efforts  to  recover  costs 
associated  with  response  efforts. 

in.  Deletion  Procedures 

I  Deletion  of  a  portion  of  b  site  from  the 
flPL  does  not  itself  create,  alter,  or 
^voke  any  person's  rights  or 
obligations.  The  NPL  is  designed 
primarily  for  informational  purposes 
and  to  assist  Agency  management. 

The  following  procedures  were  used 
for  the  intended  deletion  of  Release 
Blocks  D  and  H  at  the  Mound  Site: 
j  (1)  EPA  has  recommended  the  partial 
deletion  and  has  prepared  the  relevant 
documents. 

j  I   (2)  The  State  of  Ohio,  through  OEPA. 
'has  concurred  by  letter  dated  November 
22,  2000,  with  this  partial  deletion. 

(3)  Concurrent  with  this  national 
Direct  Final  Partial  Deletion,  a  notice 
has  been  published  in  a  newspaper  of 
record  and  has  been  distributed  to 
appropriate  Federal,  State,  and  local 
officios,  and  other  interested  parties. 
These  notices  announce  a  thirty  (30)  day 
public  comment  period  on  the  deletion 
package,  which  commences  on  the  date 
of  publication  of  this  notice  in  the 
Federal  Register  and  a  newspaper  of 
record. 

(4)  EPA  has  made  all  relevant 
doctunents  available  at  the  information 
repositories  listed  previously. 

This  Federal  Register  notice,  and  a 
concmrent  notice  in  a  newspaper  of 
record,  announce  the  initiation  of  a 
thirty  (30)  day  public  comment  period 
and  the  availability  of  the  Direct  Final 
Partial  Deletions.  EPA  is  requesting  only 
dissenting  comments  on  this  Notice.  All 
critical  documents  needed  to  evaluate 
EPA's  decision  are  included  in  the 
Deletion  Docket  and  are  available  for 
feview  at  the  information  repositories. 

Upon  completion  of  the  thirty  (30) 
ay  public  comment  period,  EPA  will 
evaluate  all  comments  received  before 
issuing  the  final  decision  on  the  partial 
deletion.  If  necessary,  EPA  will  prepare 
a  Responsiveness  Summary  responding 
to  each  significant  comment  submitted 
during  the  public  conunent  period.  The 
Responsiveness  Summary  will  be  made 
available  to  the  pubUc  at  the 
information  repositories  listed 
previously.  Members  of  the  pubUc  are 
encouraged  to  contact  EPA  Region  5  to 
obtain  a  copy  of  the  Responsiveness 
Summary. 

TV.  Basis  for  Intended  Partial  Site 
Deletion 

The  following  provides  EPA's 
rationale  for  deletion  of  Release  Blocks 
3  and  H  of  the  Mound  Site  from  the 


l[ 


NPL  and  EPA's  finding  that  the  criteria 
in  40  CFR  300.425(e)  are  satisfied: 

Backgmund 

The  Moimd  Site  is  located  in 
Miamisburg,  Ohio,  about  10  miles  south 
of  Dayton  and  45  miles  north  of 
Cincinnati.  The  306-acre  site  consists  of 
a  number  of  industrial  buildings  in  the 
northern  portion  of  the  Mound  site,  and 
open  land  in  the  southern  portion.  Most 
of  the  Site  is  owned  by  the  United  States 
Department  of  Energy,  which  began 
operations  there  in  1948  involving  the 
manufacture  of  triggering  devices  for 
nuclear  weapons.  The  Mound  Site  is 
located  near  an  ancient  Indian  mound; 
hence  the  name  of  the  EXDE  faciUty — the 
Mound  Plant.  As  a  result  of  past 
disposal  practices  and  contaminant 
releases  to  the  environment,  including 
radioactive  contaminants,  the  Mound 
Site  was  listed  on  the  NPL  on  November 
21, 1989  (54  FR  48184).  DOE  signed  a 
CERCLA  Section  120  Federal  Facility 
Agreement  (FFA)  with  EPA  in  October. 
1990.  In  1993,  this  agreement  was 
modified  and  expanded  to  include 
OEPA.  DOE  serves  as  the  lead  agency 
for  CERCLA-related  activities  at  the 
Mound  Site. 

DOE.  EPA,  and  OEPA  originally 
planned  to  address  the  Mound  Site's 
environmental  restoration  issues  under 
a  set  of  Operable  Units  (OUs),  each  of 
which  would  include  a  number  of 
Potential  Release  Sites  (PRSs).  For  each 
OU,  the  site  would  follow  the 
traditional  CERCLA  process:  a  Remedial 
Investigation/Feasibility  Study  (Rl/FS), 
followed  by  a  Record  of  Decision  (ROD) 
and  Remedied  Design/Remedial  Action 
(RD/RA).  In  1995,  after  beginning 
remedial  investigations  for  several  OUs, 
EKDE  and  its  regulators  concluded  that 
the  OU  approach  was  inefficient  for 
Mound  due  to  the  number  and  variety 
of  contaminants  on  the  Site.  DOE,  EPA, 
and  OEPA  agreed  that  it  would  be  better 
to  evaluate  each  PRS  or  building 
separately,  use  removal  action  authority 
to  remediate  each  one  as  needed,  and 
establish  a  goal  of  no  additional 
remediation  other  than  institutional 
controls  for  the  final  remedy.  Following 
completion  of  removal  actions,  a 
residual  risk  evaluation  would  be 
conducted  to  ensure  that  industrial  use 
of  the  block  or  building  would  be  safe. 
DOE.  EPA,  and  OEPA  called  this 
approach  the  "Mound  2000  Process." 

'The  Mound  2000  Process  established 
a  Core  Team  consisting  of 
representatives  of  DOE,  EPA.  and  OEPA. 
The  Core  Team  evaluates  each  of  the 
potential  contamination  problems  at  the 
Mound  Site  and  recommends  the 
appropriate  response.  It  uses 
information  gathered  frxtm  site  visits, 


existing  data,  and  knowledge  of  Mound 
Plant  processes  to  determine  whether  or 
not  any  action  is  warranted  for  potential 
release  sites.  If  a  decision  cannot  be 
made  based  on  the  information  on  hand, 
the  Core  Team  identifies  the  specific, 
additional  information  needed.  The 
Core  Team  also  receives  input  from 
technical  experts  and  from  the  public. 
Thus,  all  stakeholders  have  an 
opportunity  to  express  their  opinions  or 
suggestions  for  each  potential  problem 
area. 

Block  D  Response  Actions 

Under  the  Mound  2000  Process,  the 
Core  Team  identified  18  potential 
release  sites,  including  2  buildings, 
within  the  limits  of  Block  D.  Only  one — 
an  area  used  to  dispose  of  soil 
contaminated  with  thorium — needed  an 
active  response.  DOE  carried  out  a 
removal  action  in  October,  1998. 
Following  completion  of  the  removal 
action,  a  residual  risk  assessment 
determined  that  furture  industrial  use  of 
Block  D  posed  no  significant  risk  to 
human  health  or  the  environment.  In 
order  to  ensure  that  future  use  of  Block 
D  conforms  to  the  industrial  uses 
contemplated  in  the  risk  assessment, 
DOE,  with  the  concurrence  of  EPA  and 
OEPA.  selected  institutional  controls  as 
the  final  remedy  for  Block  D  in  a  Record 
of  Decision  issued  on  February  25. 1999. 
The  ROD  called  for  imposing  deed 
restrictions  on  the  property,  limiting  it 
to  industrial  use  and  preventing  any 
exposure  to  children.  The  ROD  also 
committed  DOE  to  ensure  compliance 
with  the  deed  restrictions  over  the  long 
term. 

Block  H  Response  Actions 

Under  the  Mound  2000  Process,  the 
Core  Team  identified  only  one  potential 
release  site  within  the  Umits  of  Block  H. 
DOE,  EPA.  and  OEPA  determined  that 
no  active  response  was  required.  A 
residual  risk  assessment  determined 
that  industrial  use  of  Block  H  posed  no 
significant  risk  to  human  health  or  the 
environment.  In  order  to  ensure  that 
future  use  of  Block  H  conforms  to  the 
industrial  uses  contemplated  in  the  risk 
assessment.  DOE.  with  the  concurrence 
of  EPA  and  OEPA,  selected  institutional 
controls  as  the  final  remedy  for  Block  H 
in  a  Record  of  Decision  issued  on  June 
18.  1999.  The  ROD  called  for  imposing 
deed  restrictions  on  the  property, 
limiting  it  to  industrial  use  and 
preventing  any  exposure  to  children. 
The  ROD  also  committed  DOE  to  ensure 
compliance  with  the  deed  restrictions 
over  the  long  term. 


10374         Federal  Register / Vol.  66.  No.  32 / Thursday,  February  15,  2001 /Rules  and  Regulations 


Community  Involvement 

Public  participation  activities  for 
Release  Blocks  D  and  H  have  been 
satisfied  as  required  in  CERCLA  section 
113(k).  42  U.S.C.  9613(k),  and  Section 
117, 42  U.S.C.  9617.  As  part  of  the 
Mound  2000  Process,  DOE  routinely 
solicited  public  comment  on  the  Core 
Team's  recommended  response  at  each 
Potential  Release  Site  (PRS)  and  on  the 
residual  risk  assessments.  The  final 
remedy  decisions  for  Release  Blocks  D 
and  H  were  each  preceded  by  the 
issuance  of  a  proposed  plan,  a  notice  in 
the  local  newspapers  commencing  a  30- 
day  pubhc  comment  period,  and  a 
public  meeting  where  citizens  could  ask 
questions  and  make  conunents.  All 
documents  EKDE  relied  upon  in  making 
its  remedy  decisions  were  available  for 
public  inspection  at  the  The  CERCLA 
Public  Reading  Room,  Miamisburg 
Senior  Adult  Center,  305  Central 
Avenue,  Miamisburg,  OH  45342.  When 
it  issued  its  remedy  decisions,  DOE 
included  a  written  response  to  all 
significant  comments. 

Current  Status 

EKDE  has  implemented  the  RODs  for 
Release  Blocks  D  and  H  by  placing 
restrictions  in  the  deeds  for  each 
property.  DOE  conveyed  Release  Block 
D  to  the  Miamisburg  Mound 
Community  Improvement  Corporation 


on  March  18,  1999.  DOE  conveyed 
Release  Block  H  to  the  Miamisburg 
Mound  Community  Improvement 
Corporation  on  August  5, 1999.  Because 
the  remedies  for  Release  Blocks  D  and 
H  do  not  allow  unlimited  use  of  and 
luuestricted  exposiue  to  each  property, 
DOE,  in  consultation  with  EPA,  OEPA, 
and  the  Ohio  Department  of  Health,  will 
review  the  remedial  actions  each  year  to 
assure  that  human  health  and  the 
environment  are  being  protected  by  the 
remedial  actions  being  implemented. 

While  EPA  does  not  believe  that  any 
future  response  actions  for  Release 
Blocks  D  and/or  H  will  be  needed,  if 
future  conditions  warrant  such  action, 
these  areas  of  the  Moimd  Site  would  be 
eligible  for  future  Fund-financed 
response  actions.  This  partial  deletion 
does  not  alter  the  status  of  the 
remainder  of  the  Mound  Site,  which  is 
not  proposed  for  deletion  and  remains 
on  the  NPL. 

V.  Action 

EPA,  with  concurrence  from  the  State 
of  Ohio,  has  determined  that  all 
appropriate  CERCLA  response  actions 
have  been  completed  at  Release  Blocks 
D  and  H,  and  that  protection  of  human 
health  and  the  environment  has  been 
achieved  in  these  areas.  Therefore,  EPA 
is  deleting  Release  Blocks  D  and  H  of 
the  Mound  Superfund  Site  from  the 
NPL. 


This  action  will  be  effective  April  16, 
2001.  However,  if  EPA  receives 
dissenting  comments  by  March  19, 
2001,  EPA  will  publish  a  document  that 
withdraws  this  action. 

List  of  Subiects  in  40  CFR  Part  300 

Air  pollution  control,  Chemicals, 
Hazardous  substances,  Hazardous 
waste.  Intergovernmental  relations. 
Penalties;  Reporting  and  recordkeeping 
requirements,  Superfund,  Water 
pollution  control,  Water  supply. 

Dated:  January  19,  2001. 

David  A.  Ullrich, 

Acting  Regional  Administrator,  U.S.  EPA, 
Region  5. 

Part  300,  title  40  of  chapter  1  of  the 
Code  of  Federal  Reg\ilations  is  amended 
as  follow: 

PART  300— [AMENDED] 

1.  The  authority  citation  for  Part  300 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1321(c)(2);  42  U.S.C. 
9601-9657;  E.O.  12777,  56  FR  54757,  3  CFR, 
1991  Comp.;  p.351;  E.O.  12580,  52  FR  2923, 
3  CFR,  1987  Comp.;  p.  193. 

Appendix  B — [Amended] 

2.  Table  2  of  appendix  B  to  Part  300 
is  amended  by  revising  the  entry  for 
"Mound  Plant  (USDOE)"  Miamisburg. 
Ohio  to  read  as  follows: 


Appendix  B  to  Put  300 — ^National  Priorities  List 

Table  2. — Federal  FACiLmES  Section 


state 


Sitename 


City/County 


(r4otes)> 


OH 


Mound  Plant  (USDOE)  Miamisburg  P 


■  P=Site8  vvith  partial  detetion<s). 


•        •        •        *        • 

[FR  E)oc.  01-3612  Filed  2-14-01;  8:45  am] 
BiLUNQ  cooe  asao-60-u 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  27 

[WT  DoclMl  No.  99-168;  FCC  00-330] 

ServlM  RulM  for  th«  746-764  and  776- 
794MHzBand8 

AQBICY:  Federal  Communications 
Commission. 

action:  Final  rule. 


summary:  By  this  document,  the 
Commission  dismisses  a  petition  for 
reconsideration  as  moot  and  adopts  a 
special  rule  on  default  payments  for 
auctions  of  licenses  in  the  746-764  and 
'776-794  MHz  Bands  using  a  package 
bidding  design. 

DATES:  February  15,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Howard  Davenport,  Attorney,  Auctions 
Legal  Branch  at  (202)  418-0660. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  a  Second  Memorandiun 
Opinion  and  Order  (Second  MO&O)  in 
the  Amendment  of  the  Commission's 
Rules  Regarding  Service  Rules  for  the 
746-764  and  776-794  MHz  Bands.  The 
complete  text  of  the  Second  MO&O  is 


available  for  inspection  and  cop3dng 
during  normal  business  hoiu^  in  the 
FCC  Reference  Center  (Room  CY-A257), 
445  12th  Street,  SW.,  Washington.  DC. 
It  may  also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Services, 
Inc.  (ITS,  Inc.),  1231  20th  Street,  NW., 
Washington,  DC  20036,  (202)  857-3800. 
It  is  also  available  on  the  Commissiqn's 
web  site  at  http://www.fcc.gov/wtb/ 
auctions. 

Synopsis  of  the  Second  Memorandiun 
G^inion  and  Order 

/.  Introduction 

1.  In  this  Second  Memorandum 
Opinion  and  Order  [Second  MO&O),  we 
address  a  petition  for  reconsideration 
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asking  that  in  the  auction  of  licenses  in 
the  747-762  and  777-792  MHz  bands 
("Auction  No.  31"),  we  apply  to  bidders 
that  seek  a  20  MHz  nationwide 
a^regation  any  limits  on  bid 
withdrawal  payments  made  available  to 
bidders  that  seek  a  nationwide  30  MHz 
aggregation.  We  also  address  the 
question  whether  the  competitive 
bidding  rules,  particularly  the  default 
payment  rule,  need  to  be  modified  for 
Auction  No.  31  in  light  of  the  decision 
of  the  Wireless  Telecommuuications 
Bureau  ("the  Bureau")  to  offer 
combinatorial  (package)  bidding  for  this 
auction. 

2.  In  an  earlier  ruling  in  this  docket, 
we  found  that  in  designing  the 
procediues  for  Auction  No.  31,  we 
should  not  use  a  combinatorial 
(package)  bidding  design  because  of  the 
time  required  to  further  develop  such  an 
auction  design.  See  700  MHz  First 
Report  and  Order,  65  FR  3139  (January 
20,  2000).  Instead,  we  directed  the 
Bureau  to  adopt,  if  operationally 
feasible,  a  special  nationwide  bid 
withdrawal  procedure  to  limit  the 
exposure  of  bidders  seeking  a  30 
megahertz  nationwide  aggregation.  In 
response  to  this  ruling,  one  party  filed 
a  petition  for  reconsideration.  In  the  700 
MHz  MOBO,  65  FR  42879  (July  12, 
2000),  we  deferred  ruling  on  the  petition 
and  stated  that  the  Bureau  may 
implement  a  combinatorial  bidding 
design  for  Auction  No.  31,  if 
appropriate.  In  that  regard,  the  Bvireau 
issued  a  Auction  No.  31  Package 
Bidding  Comment  Public  Notice,  65  FR 
35636  Qune  5,  2000),  that  sought 
comment  on  procediues  for 
implementing  combinatorial  (package) 
bidding  for  Auction  No.  31.  The  Auction 
No.  31  Package  Bidding  Conunent 
Public  Notice  also  sou^t  comment  on 
application  to  a  package  bidding  auction 
of  the  general  competitive  bidding  rules 
regarding  default.  After  careful  review 
of  the  comments,  the  Bureau  issued  a 
Auction  No.  31  Package  Bidding 
Procedures  Public  Notice,  65  FR  43361 
(July  13,  2000),  that  set  forth  specific 
procedures  for  conducting  a 
simultaneous  multiple  round  auction 
with  combinatorial  or  package  bids.  For 
the  reasons  set  forth,  we  dismiss  the 
petition  as  moot  and  adopt  a  special 
default  payment  rule  for  Auction  No. 
31. 

n.  US  West  Petition  for  Reconsideration 
A.  Backgroimd 

y  3.  In  the  700  MHz  First  Report  and 
Order,  we  adopted  service  and  auction 
rules  for  the  commercial  use  of  the  746- 
764  MHz  and  776-794  MHz  bands. 
Iliese  bands  had  been  reallocated  from 


use  solely  for  broadcast  service.  The 
new  service  rules  established  12 
licenses  (six  regional  licenses  of  10  MHz 
each  and  six  regional  licenses  of  20 
MHz  each)  for  the  30  megahertz  of 
spectrum  in  the  747-762  MHz  and  777- 
792  MHz  bands.  In  that  ruling,  we  noted 
that  there  may  be  bidders  that  do  not 
wish  to  acquire  any  licenses  if  they 
cannot  acquire  a  nationwide  aggregation 
of  30  MHz  licenses.  We  further  noted 
that  the  bid  withdrawal  provisions  of 
our  general  competitive  bidding  rules  at 
part  1 ,  subpart  Q,  might  discourage 
bidders  from  attempting  a  nationwide 
aggregation.  To  address  this  concern,  we 
directed  the  Biu^au  to  adopt,  if 
operationally  feasible,  a  nationwide  bid 
withdrawal  procedure  to  limit  the 
exposure  of  bidders  that  seek  a  30  MHz 
aggregation.  The  Bureau  adopted  such  a 
procedvue.  See  Auction  No.  31 
Procedures  Public  Notice  65  FR  12251 
(March  8,  2000).  The  petition  asks  that 
we  apply  the  same  nationwide  bid 
withdrawal  provisions  to  any  bidder 
that  seeks  a  20  MHz  nationwide 
aggregation,  as  may  be  applied  to  a 
bidder  seeking  a  30  MHz  nationwide 
aggregation. 

B.  Discussion 

4.  In  the  Auction  No.  31  Package 
Bidding  Procedures  Public  Notice,  the 
Bureau  determined  that  bidders  may 
place  bids  on  individual  licenses  and 
may  also  place  bids  on  up  to  twelve 
different  packages  of  each  bidder's 
choosing.  By  providing  for  package 
bidding,  the  Biueau  has  addressed  the 
problem  that  may  exist  for  a  bidder  that 
desires  all  or  none  of  the  licenses  in  a 
particiilar  aggregation.  For  example,  a 
bidder  that  seeks  a  20  MHz  or  a  30  MHz 
nationwide  aggregation  can  now  bid  on 
a  package  that  includes  these  licenses 
and  thus  avoid  the  risk  of  winning  only 
some  of  the  desired  licenses.  Because, 
imder  package  bidding,  bidders  that 
seek  a  30  MHz  nationwide  aggregation 
no  longer  run  the  risk  of  being  left  with 
imwanted  licenses  in  a  Mled 
nationwide  aggregation,  we  conclude 
that  the  30  MHz  nationwide  bid 
withdrawal  procedvue  established  by 
the  Biueau  at  our  direction  is  no  longer 
necessary  and  the  Biu^au  need  not 
apply  the  procedure  in  Auction  No.  31. 
Because  the  Biueau  stated  that,  upon 
Conunission  approval,  it  will  not  apply 
the  nationwide  bid  withdrawal 
procedure  in  Auction  No.  31,  the 
request  that  we  implement  a  similar  bid 
withdrawal  procediue  for  20  MHz 
aggregation  is  moot.  Accordingly,  we 
dismiss  the  petition. 


m.  Default 

A.  Introduction 

5.  hi  the  700  MHz  MO&O,  we  stated 
that  we  would  adopt  any  necessary  rule 
changes  after  the  Bureau  had 
determined  whether  to  implement 
package  bidding  for  Auction  No.  31.  In    , 
the  Auction  No.  31  Package  Bidding 
Comment  Public  Notice,  the  Biu«au 
sought  comment  on  application  of  the 
Commission's  rules  regarding  bidder 
defaults.  We  received  three  comments 
and  one  reply  comment  on  this  issue. 

B.  Licenses  Subject  to  Auction  After  a 
Defauh 

6.  Under  our  part  1  auction  rules,  if 
a  bidder  defaults  on  a  bid  (or  bids),  we 
may  sell  the  license(s)  for  the  spectrum 
in  a  new  auction.  For  Auction  No.  31, 
the  Bvtreau  proposed  that  if  a  bidder 
defaults  on  a  package  bid,  it  would 
auction  the  licenses  making  up  the 
package  on  which  the  party  defaulted, 
and  only  those  licenses.  The  Bureau 
would  do  this  even  if,  imder  the 
package  bidding  procedures,  a  different 
set  of  packages  would  have  won  had  the 
defaulting  bidder  not  bid.  For  example, 
if  the  winning  set  of  bids  contains  a  20 
MHz  nationwide  package  and  a  10  MHz 
nationwide- package,  and  the  20  MHz 
winner  then  defeiUts,  the  Bureau  would 
auction  only  the  six  Ucenses  making  up 
the  nationwide  20  MHz  package.  The  10 
MHz  package  would  be  unaffected.  The 
Bureau  proposed  to  take  this  approach 
even  if,  had  the  20  MHz  winner  not 
submitted  its  winning  bid,  the  licenses 
would  have  been  sold  in  a  different  set 
of  packages  (for  example,  the  six  30 
MHz  regional  packages). 

7.  Two  parties  file  joint  conunents 
objecting  to  this  proposal.  They  are 
concerned  that  bidders  may  strategically 
default,  and  argue  that  we  should  not 
award  any  Ucenses  after  a  de&ult  luiless 
the  non-defaulting  wiimers  clearly 
would  have  won  absent  the  default. 
They  instead  propose  that  we  "rewind" 
the  auction  to  before  the  round  where  it 
is  clear  the  defaulting  bidder  was 
attempting  to  manipulate  the  outcome. 

8.  while  we  recognize  the  possibiUty 
that  a  bidder  may  attempt  to 
strategically  default,  we  are  not  inclined 
to  adopt  the  proposal  that  we  "rewind" 
the  auction.  We  beUeve  that  attempting 
to  "rewind"  an  auction  would  be  largely 
unworkable  and  imreasonable.  First, 
bidders  may  default  for  other  reasons, 
and  determining  when  a  bidder  began 
"manipulating"  the  outcome,  if  indeed 
it  was  attempting  to  do  so,  could  be 
extremely  difficult.  Second,  if  the 
auction  were  subject  to  being 
"rewound"  in  the  event  of  a  default,  the 
prevailing  bidders  would  be  only 
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contingent  winners  until  all  long  form 
applications  were  approved  and  all 
money  was  paid,  possibly  some  months 
after  the  auction  closed.  For  each 
winner,  the  contingency  would  not  be 
under  the  winner's  control,  but  rather 
would  depend  on  the  actions  of  others. 
Moreover,  all  bidders,  both  those  that 
prevailed  and  those  that  did  not,  would 
have  to  be  at  the  ready  during  this  time 
to  continue  the  auction  from  the  point 
to  where  it  was  unwound.  We  therefore 
do  not  believe  that  this  proposal  is 
feasible. 

9.  We  also  believe  that  these  joint 
commenters  underestimate  the 
deterrence  value  of  the  current  default 
rule.  We  believe  that  the  better  course 
is  to  increase  the  additional  default 
pajnnent  rather  than  attempt  to 
"rewind"  the  auction. 

10.  No  other  commenter  supports  the 
proposal  to  rewind  the  auction,  nor  does 
any  other  commenter  object  to  this 
portion  of  the  proposal.  Moreover,  these 
joint  commenters  note  that  any 
alternative  following  a  default 
(including  its  own]  is  problematic. 
Accordingly,  we  adopt  the  procedure 
proposed  in  the  Auction  No.  31  Package 
Bidding  Comment  Public  Notice  to  hold 
another  auction  only  for  the  license(s) 
on  which  bidders  default. 

C.  Calculation  of  Defeult  Payments 

11.  The  Commission's  rules  provide 
that  if  a  bidder  defaults,  it  is  liable  for 
a  default  payment  that  contains  a 
deficiency  portion,  equal  to  the 
difference  between  the  amount  it  bid 
and  the  amount  of  the  winning  bid  the 
next  time  the  Commission  offers  the 
license,  plus  an  additional  payment, 
equal  to  three  percent  of  the  subsequent 
winning  bid  (or  three  percent  of  the 
bidder's  bid,  whichever  is  less).  Default 
payments  are  calculated  on  a  license-by- 
license  basis;  that  is.  where  a  bidder  that 
defaults  has  more  than  one  winning  bid, 
the  pajonents  are  calculated  separately 
for  each  bid.  Gains  realized  from  the 
subsequent  auction  of  licenses  for 
which  the  subsequent  wiiming  bid  is 
higher  than  the  defaulter's  bid  are  not 
used  to  offeet  losses  incurred  on  those 
licenses  for  which  the  winning  bid  is 
lower  than  the  defaulter's  bid. 

12.  In  an  auction  with  package 
bidding,  a  bidder  that  bids  on  a  package 
is  not  placing  separate  bids  on  the 
individual  licenses  making  up  that 
package.  Thus,  in  an  auction  with 
package  bidding,  it  is  not  possible  to 
apply  the  default  rules  in  the  same 
manner  as  they  are  applied  in  a 
simultaneous  multiple  roimd  auction 
without  package  bidding.  The  Bureau 
therefore  proposed  to  modify  the  default 
rules  for  Auction  No.  31  as  follows. 


Where  a  bidder  defaults  on  a  package 
bid(s],  the  payment  would  be  calculated 
on  a  bid-by-bid  basis,  rather  than  on  a 
license-by-license  basis.  The  deficiency 
portion  would  be  equal  to  the  difference 
between  the  amoimt  bid  for  the  package 
and  the  amount  of  the  subsequent 
winning  bid  for  the  same  package  or  the 
aggregate  of  the  subsequent  wiiming 
bids  for  the  licenses  that  make  up  the 
package.  The  Bureau  also  proposed  that, 
similar  to  the  rule  for  individual 
licenses,  if  a  bidder  defaults  on  two  or 
more  packages,  the  default  pajrment  due 
for  each  defaulted  package  would  be 
calculated  separately  and  would  not  be 
not  offset  against  one  another.  If  one 
package  was  subsequently  auctioned  for 
more  than  the  original  package  bid 
amount  and  the  other  package 
subsequently  was  auctioned  for  less,  the 
excess  bid  price  from  the  first  package 
would  not  be  used  to  reduce  the  amount 
owed  on  the  second  package. 

13.  We  wrill  not  alter  the  rule  for 
calculating  defiault  payments  when  a 
bidder  has  defaulted  on  more  than  one 
license  or  package.  For  the  reasons  we 
expressed  in  the  BDPCS  MO&O,  15  FCC 
Red.  17590  (2000),  we  believe  that  the 
rule  is  a  correct  one.  However,  the  rule 
needs  to  be  modified  with  respect  to 
how  we  will  calculate  default  payments 
when,  after  de&ult(s)  by  one  or  more 
bidders,  the  affected  licenses  are  won  in 
different  packages  or  groupings  in  the 
subsequent  auction,  particularly  in  light 
of  the  Bureau's  package  bidding 
procedures  which  allow  bidders  in 
Auction  No.  31  to  design  their  own 
packages.  Our  procediues  do  not 
currently  provide  a  method  for 
calculating  a  default  payment  when 
defaulted  licenses  are  subsequently  won 
in  a  package(s).  While  we  would  prefer 
to  use  our  current  rule  for  calculating 
default  payments  and  not  aggregate 
default  payments  or  apportion  payments 
among  defaulting  bidders,  where 
licenses  are  won  in  different  packages  in 
a  subsequent  auction  there  is  no  choice 
but  to  do  so.  Thus,  we  set  forth  a  rule 
for  Auction  No.  31  that  will  allow  the 
calculation  of  default  payments  in  those 
situations  where  the  subsequent  auction 
results  in  a  completely  different  set  of 
winning  packages.  Where,  however,  we 
are  able  to  apply  the  current  method  for 
calculating  default  payments,  or  apply 
an  analogous  rule,  we  will  do  so. 

14.  Accordingly,  we  modify  §  27.501 
of  the  Commission's  rules  for 
calculating  the  deficiency  portion  of 
default  pajrments  in  Auction  No.  31 
when  a  package  bidding  design  is 
employed. 


D.  Additional  Default  Payment 

15.  Because  of  the  widespread 
implications  of  default  imder  package 
bidding,  two  commenters  recommend 
that  we  modify  our  rules  to  provide  a 
stronger  deterrent  against  default.  One 
commenter  reconunends  that  we  raise 
the  additional  payment  portion  of  the 
default  payment  from  three  percent  to 
25  percent  to  discourage  strategic 
defaults  and  avoid  potentially 
inefficient  auction  results.  The  other 
recommends  that:  (i)  Bidders  be 
required  to  deposit  50  percent  of  their 
winning  bids  vdthin  eight  business  days 
after  the  close  of  the  auction;  (ii)  each 
defaulter  and  the  real  party  in  interest 
be  jointly  and  severally  responsible  for 
the  entire  revenue  shortfall;  (iii)  each 
defaulter  and  its  real  party  in  interest  be 
jointly  and  severally  responsible  for  a 
defaudt  penalty  of  25  percent  of  the  total 
revenue  on  all  licenses  that  are  placed 
in  different  hands  because  of  the 
default;  and  (iv)  to  the  extent  allowable, 
all  of  a  bidder's  lines  of  business  and 
those  of  its  real  party  in  interest  be 
subject  to  suspension  during  the  time  a 
default  penalty  remains  uncollected. 

16.  We  agree  that  the  effects  of  a 
default  in  a  package  bidding  auction 
require  a  strong  deterrent  against 
insincere  bidding  and  strategic  default. 
In  an  auction  without  package  bidding, 
a  default  on  a  license  mostly  affects  only 
the  bidders  for  that  license;  if  the 
defaulting  bidder  had  not  bid,  the  other 
licenses  in  the  auction  likely  still  would 
have  been  won  by  the  same  bidders.  In 
an  auction  with  package  bidding, 
however,  a  default  may  reasonably  be 
expected  to  affect  multiple  licenses  (and 
perhaps  every  license  in  the  auction);  if 
the  defaulting  bidder  had  not  bid.  the 
licenses  may  well  have  been  sold  in 
different  packages.  We  believe, 
however,  that  the  protections  proposed 
by  one  commenter  are  too  stringent.  We 
believe  that  another  commenter  offers  a 
more  measured  approach  in 
recommending  that  the  additional 
default  payments  of  three  percent  be 
raised  to  25  percent  of  the  defaulted  bid 
or  the  subsequent  bid,  whichever  is 
smaller.  We  agree  that  a  25  percent 
additional  defeult  payment  will 
adequately  discourage  defaults  and 
prevent  strategic  skewing  of  our  auction 
and  we  believe  that  it  is  not  so  high  as 
to  be  punitive.  We  are  also  concerned 
that  in  this  auction  a  lesser  amoimt 
would  be  inadequate  to  deter  bidders 
from  insincere  bidding  or  strategically 
defeulting.  Finally,  we  believe  that 
increasing  the  default  pajmient  is  an 
appropriate  response  to  this  risk,  as  the 
very  purpose  of  the  default  payment 
rule,  inter  alia,  is  to  deter  frivolous  or 
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insincere  bidding  and  generally  protect 
the  integrity  of  the  auction  process. 
Therefore,  for  Auction  No.  31,  bidders 
that  default  on  their  bids  will  be  subject 
to  an  additional  payment  of  25  percent 
of  the  subsequent  winning  bid(s)  or  the 
defaulting  bids,  whichever  is  less. 

IV.  Procedural  Matters  and  Ordering 
Clauses 

17.  This  action  is  taken  pursuant  to 
sections  1, 4(i),  301,  303,  308,  309(j), 
and  337  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  151, 154(i), 
301,  303,  308,  309(j).  and  337,  and  the 
Consolidated  Appropriations  Act,  2000, 
Public  Law  10-113, 113  Stat.  1501, 
section  213. 

18.  Accordingly,  it  is  ordered  that  part 
27  of  the  Commission's  rules  is 
amended  to  modify  the  default  payment 
rule  for  an  auction  of  licenses  in  the 
747-762  and  777-792  MHz  Bands  using 
a  package  bidding  design,  and  that,  in 
accordance  with  section  213  of  the 
Consolidate  Appropriations  Act,  2000, 
Public  Law  106-113, 113  Stat.  1501 
(1999),  this  rule  shall  be  effective 
February  15,  2001. 

Federal  Communications  Ck)mmission. 
William  F.  Caton, 
Deputy  Secretary. 

Rule  Changes 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  amends  47  CFR  part  27  as 
follows: 

PART  27— WIRELESS 
COMMUNICATIONS  SERVICE 

1.  The  authority  citation  for  part  27  is 
revised  to  read  as  follows: 

Authority:  47  U.S.C.  154.  301,  302,  303, 
307,  309,  332,  336,  and  337  unless  otherwise 
noted. 

2.  Section  27.501  is  amended  by 
redesignating  the  imdesignated  text  as 
paragraph  (a)  and  adding  new  paragraph 
(b)  to  read  as  follows: 

S  27.501     746-764  MHz  and  776-794  MHz 
bands  subject  to  competitive  bidding. 


(b)  For  auctions  of  licenses  in  the 
;  '47-762  and  777-792  MHz  Bands  using 


a  package  bidding  design,  the  payments 
imposed  on  bidders  who  de&ult  on 
payments  due  after  an  auction  closes  or 
who  are  disqualified,  set  forth  in 
§  1.2104(g)  of  this  chapter,  shall  be 
calculated  as  follows.  The  default 
payment  consists  of  a  deficiency  portion 
and  an  additional  payment.  The 
additional  pa)anent  shall  be  25  percent 
of  the  subsequent  winning  bid  or  the 
defaulted  bid,  whichever  is  less.  In  the 
case  that  either  the  subsequent  wiiming 
bid  or  the  defaulted  bid  is  subject  to 
bidding  credits,  the  additional  payment 
will  be  calculated  in  an  analogous 
manner  to  that  used  in  §  1.2104(g)(2)  of 
this  chapter.  The  deficiency  portion  of 
the  default  payment  shall  be  calculated 
as  set  forth  in  §  27.501(b)(1)  through 
(b)(4).  In  the  case  that  any  of  the 
relevant  bids  are  subject  to  bidding 
credits,  the  default  payment  will  be 
adjusted  in  an  analogous  manner  to  that 
used  in  §  1.2104(g)(1)  of  this  chapter. 

(1)  Where  a  defaulting  bidder  won 
licenses  individually  [i.e.,  not  as  part  of 
a  package),  and  in  a  subsequent  auction 
the  licenses  are  also  won  individually, 
we  will  calculate  the  deficiency  portion 
as  we  do  in  our  simultaneous  multiple 
roxmd  auctions,  and  on  a  license-by- 
license  basis  (i.e.,  the  differences 
between  the  amount  originally  bid  and 
the  amount  subsequently  bid  will  not  be 
aggregated  to  determine  a  net  amoimt 
owed).  Where  a  license  is  sold 
individually  and  not  as  part  of  a 
package,  we  find  no  reason  to  modify 
the  calculation  of  the  deficiency  portion 
of  the  default  payment. 

(2)  Where  a  defaulting  bidder  won 
licenses  in  package(s),  and  in  a 
subsequent  auction  the  licenses  are  won 
either  in  the  same  package(s),  or  in 
smaller  packages  or  as  individual 
licenses  that  correlate  to  the  defaulted 
package(s),  the  deficiency  portion  will 
be  determined  on  a  package-by-package 
basis,  and  the  differences  between  the 
amount  originally  bid  and  the  amount(s) 
subsequently  bid  will  not  be  aggregated 
to  determine  a  net  amount  owed.  "Thus, 
in  this  situation,  we  will  calculate  the 
deficiency  portion  in  a  manner 
analogous  to  where  the  licenses  are  sold 
individually.  However,  because  a  bid  on 


a  package  does  not  imply  any  specific 
allocation  of  the  total  amoimt  to  the 
individual  licenses  making  up  that 
package,  where  the  licenses  are 
subsequently  sold  individually  or  as 
part  of  smaller  packages,  we  believe  we 
should  aggregate  the  amoimts  received 
in  the  subsequent  auction  in  order  to 
determine  any  deficiency. 

(3)  Where  a  defaulting  bidder  or 
bidders  won  licenses  either  individually 
or  as  part  of  packages,  and  in  a 
subsequent  auction  the  licenses  are  won 
as  larger  packages  or  different  packages 
(not  including  the  situation  described  in 
§  27.501(b)(2)),  the  deficiency  portion 
will  be  calculated  by  subtracting  the 
aggregate  amount  originally  bid  for  the 
licenses  from  the  aggregate  amount  bid 
in  the  subsequent  auction  for  the 
licenses.  As  stated  in  §  27.501(b)(2),  a 
bid  on  a  package  does  not  imply  any 
specific  allocation  of  the  total  amount  to 
the  licenses  making  up  that  package.  We 
believe  that  in  this  situation  we  should 
aggregate  the  amounts  bid  on  the 
various  packages  in  order  to  calculate 
the  deficiency  portion  owed. 

(4)  When  in  the  situation  described  in 
§  27.501(b)(3),  there  are  multiple 
defaulting  bidders,  the  default  payment 
(both  the  deficiency  p(»tion  and  the 
additional  amount  portion)  wall  be 
allocated  to  the  defaulting  bidders  in 
proportion  to  the  amount  they  originally 
bid.  For  example,  if  Bidder  1  defaults  on 
Package  ABC  for  $200,  and  Bidder  2 
defaults  on  Package  DE  for  $400,  and  in 
a  subsequent  auction  the  licenses  are 
won  in  Package  AB  for  $150  and 
Package  CDE  for  $350,  Bidder  1  would 
be  liable  for  Va  of  the  default  payment 
and  Bidder  2  would  be  responsible  for 
%.  The  total  default  payment  would  be 
equal  to  the  difference  between  the  total 
of  the  original  bids  ($600)  and  the  total 
of  the  subsequent  amounts  bid  ($500) 
plus  an  additional  amount  of  25  percent 
of  the  total  of  the  subsequent  amounts 
bid.  The  total  default  payment  therefore 
would  equal  $100  ($600-$500)  plus  25 
percent  of  $500  ($125),  for  a  total 
default  payment  of  $225. 

[PR  Doc.  01-3786  Filed  2-14-01;  8:45  am] 
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DEPARTMErfT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docint  No.  200O-NM-^357-AO] 
RiN2120-AA64 

Almvorthlnees  Directives;  Qutfstream 
Model  6-V  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Gulfstream  Model  G-V  series 
airplanes.  This  proposal  would  require 
repetitively  replacing  the  existing  nose 
wheel  steering  actuator  with  a  new  or 
reworked  actuator  having  the  same  part 
number.  This  action  is  necessary  to 
prevent  loss  of  nose  wheel  steering 
control  without  a  corresponding  alert 
message  annunciation  due  to  the  effects 
of  moisture  intrusion  into  the  rotary 
variable  displacement  transducer 
(RVDT)  inside  the  steering  actuator,  and 
consequently,  an  over  steering 
condition.  If  an  over  steering  condition 
were  to  occur  during  landing,  the 
airplane  could  depart  the  runway.  This 
action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
April  2,  2001. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2000-NM- 
357-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
cinm-npnncominent@faa.gov.  Comments 


sent  via  fax  or  the  Internet  must  contain 
"Docket  No.  2000-NM-357-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Gulfstream  Aerospace  Corporation,  P.O. 
Box  2206,  M/S  D-10,  Savannah,  Georgia 
31402-9980.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Atlanta  Aircraft  Certification 
Office,  One  Crown  Center,  1895  Phoenix 
Boulevard,  Suite  450,  Atlanta,  Georgia. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Mokry,  Systems  Engineer, 
Systems  and  Flight  Test  Branch,  ACE- 
116A,  FAA,  Atlanta  Aircraft 
Certification  Office,  One  Crown  Center, 
1895  Phoenix  Boiilevard,  Suite  450, 
Atlanta,  Georgia  30349;  telephone  (770) 
703-6066;  fax  (770)  703-6097. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  malring  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 


interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Do<Jeet. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  200O-NM-357-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvaUabiUty  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2000-NM-357-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  several  reports 
of  oscillations  and/or  over  steering  of 
the  nose  wheel  steering  system  without 
a  "STEER  BY  WIRE  FAIL"  message 
being  annunciated.  All  but  one  of  these 
events  occurred  during  landing  on 
certain  Gulfstream  Model  G-V  series 
airplanes.  None  of  these  airplanes  left 
the  runway,  but  some  have  experienced 
minor  nose  wheel  tire  damage.  An 
investigation  revealed  that  the  cause  of 
these  events  was  moisture  intrusion  into 
the  rotary  variable  displacement 
transducer  (RVDT)  inside  the  steering 
actuator.  The  pedal  steering  and  hand 
tiller  use  the  RVDT  to  determine  the 
position  of  the  nose  wheel.  At  cold 
temperatures,  the  moisture  can  freeze 
and  cause  the  RVDT  feedback  shaft  to 
bind.  This  binding  causes  nose  wheel 
position  data  errors  of  10  to  12  degrees 
to  be  transmitted  to  the  tiller,  which 
could  result  in  oversteering  of  the 
airplane. 

Loss  of  nose  wheel  steering  control 
(i.e.,  unresponsive  steering  or 
uncommanded  oscillations)  without  a 
corresponding  "STEER  BY  WIRE  FAIL" 
message  annunciation  could  result  in  an 
over  steering  condition.  If  an  over 
steering  condition  were  to  occur  during 
landing  (i.e.,  high  speed  conditions],  the 
airplane  could  depart  the  runway. 

Actions  Since  Reported  Incidents 

The  manufact\irer  has  advised  the 
FAA  that  all  operators,  worldwide,  of 
the  subject  Gulfstream  Model  G-V  series 
airplanes,  serial  numbers  501  through 
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605  inclusive,  have  replaced  all  nose 
wheel  steering  actuators,  part  number 
(P/N)  1159SCL500-41,  with  new  or 
restored  actuators,  P/N  1159SCL500-41 
Rev.  D,  per  Gulfstream  Alert  Customer 
Bulletin  9A,  dated  September  25,  2000. 
The  upgraded  steering  actuator,  P/N 
1159SCL500-41  Rev.  D,  is  one  that  has 
been  sealed  with  an  improved  sealing 
procedure.  The  manufacturer  also  has 
advised  the  FAA  that  it  currently  is 
developing  a  redesigned  steering 
actuator,  which  prevents  moisture 
intrusion  and  incorporates  an  improved 
spring  design  to  prevent  the  RVDT  shaft 
from  binding. 

Therefore,  imtil  this  redesigned 
steering  actuator  is  developed, 
approved,  and  available,  the  FAA  has 
determined  that  the  steering  actuator,  P/ 
N  1159SCL500-41  Rev.  D,  needs  to  be 
replaced  with  an  actuator  having  the 
same  P/N  every  450  flight  hours  or  12 
months,  whichever  occurs  first,  to 
address  the  identified  unsafe  condition. 
The  FAA  also  has  determined  that,  in 
addition  to  airplanes  having  serial 
nimibers  501  through  605  inclusive, 
airplanes  having  serial  nimibers 
subsequent  to  605  (in  production 
airplanes)  will  be  equipped  with 
steering  actuator,  P/N  1159SCL500-41 
Rev.  D,  and  therefore,  should  be  subject 
to  the  requirement  of  the  proposed  AD. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  repetitively  replacing  the  nose 
wheel  steering  actuator,  P/N 
1159SCL500-41  Rev.  D,  with  a  new  or 
reworked  actuator  having  the  same  part 
number.  The  repetitive  replacement 
would  be  required  to  be  accomplished 
per  the  Gulfstream  Maintenance 
Manual. 


ir 


iterim  Action 

This  is  considered  to  be  interim 
action  imtil  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Cost  Impact 

There  are  approximately  94  Model  G- 
V  series  airplanes  of  the  affected  design 
in  the  worldwide  fleet.  The  FAA 
estimates  that  89  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  6  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  cost  approximately  $15,000  per 
airplane.  Based  on  these  figures,  the  cost 


impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $1,367,040, 
or  $15,360  per  airplane,  per 
replacement. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  impUcations 
imder  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  nimiber  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Gulfetream  Aerospace  Corporabon:  Docket 
200O-NM-357-AD. 

Applicability:  Model  G-V  series  airplanes, 
serial  numbers  501  and  subsequent, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  aiqjiane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  tliat  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  imsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  nose  wheel  steering 
control,  without  a  corresponding  alert 
message  annunciation,  due  to  the  effects  of 
moisture  intrusion  into  the  rotary  variable 
displacement  transducer  (RVDT)  inside  the 
steering  actuator,  which  could  result  in  the 
airplane  departing  the  runway  if  an  over 
steering  condition  were  to  occur  during 
landing,  accomplish  the  following: 

Repetitive  Replacement 

(a)  Replace  the  nose  wheel  steering 
actuator,  part  number  (P/N)  1159SCL500-41 
Rev.  D,  with  a  new  or  restored  actuator 
having  the  same  p>art  number,  per  Gulfstream 
V  Maintenance  Manual  Chapter  05-10-00, 
dated  September  15,  2000;  at  the  later  of  the 
times  specified  in  paragraphs  (a)(1)  and  (a)(2) 
of  this  AD.  Repeat  this  replacement  thereafter 
every  450  flight  hours  or  12  months, 
whichever  occurs  first. 

(1)  Within  450  flight  hours  or  12  months 
after  replacing  the  nose  wheel  steering 
actuator,  P/N  1159SCL500-41  Rev.  D,  with  a 
new  or  restored  actuator  having  the  same  part 
number,  whichever  occurs  first. 

(2)  Within  30  days  after  the  effective  date 
of  this  AD. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Atlanta 
Aircraft  Certification  Office  (ACO),  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Atlanta  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Atlanta  ACO. 

Special  Flight  Permit 

(c)  Special  flight  permits  may  be  issued  in 


Authority:  49  U.S.C.  106(g),  40113, 44701.      accordance  with  sections  21.197  and  21.199 
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of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  February 
9.  2001. 
Vi  L.  Updd, 

Manager,  Tmnsport  Airplane  Directorate, 

Aircraft  Certification  Service. 

(FR  Doc.  01-3853  Filed  2-14-01:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Dociwt  No.  2000-MM-207-AO] 
RIN2120-AA64 

Airworthiness  Directives;  McDormeil 
Douglas  Model  DC-9-32  Series 
Ataptanes  Modified  per  Supplemental 
Type  Certificate  SA4371 NM 

AGENCY:  Federal  Aviation 

Administration,  EKDT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
McDonnell  Doviglas  Model  DC-9-32 
series  airplanes  modified  per 
Supplemental  Type  Certificate 
SA4371NM.  This  proposal  would 
require  an  inspection  to  determine  if 
certain  ground  wires  on  the  water  heater 
of  each  lavatory  are  installed,  and 
corrective  action,  if  necessary.  This 
action  is  necessary  to  detect  improper 
grounding  of  a  water  heater,  which, 
coupled  with  an  internal  short  in  the 
water  heater,  could  result  in  heat  or 
smoke  damage  or  a  fire  on  the  airplane. 
This  action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Conmients  must  be  received  by 
April  2,  2001. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2000-NM- 
207-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-nprmcomment@faa.gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
"Docket  No.  2000-NM-207-AD"  in  the 


subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Hexcel  Interiors,  3225  Wobum  Street, 
Bellingham,  Washington  98226;  or 
Boeing  Commercial  Aircraft  Group. 
Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California 
90846,  Attention:  Technical 
Publications  Business  Administration, 
Dept.  C1-L51  (2-60).  This  information 
may  be  exanuned  at  the  FAA,  Transport 
Aiiplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Don 
Eiford,  Aerospace  Engineer,  Systems 
and  Equipment  Branch,  ANM-130S, 
FAA,  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-2788;  fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argiunents  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  conunimications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
siunmarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 


submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NM-207-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2000-NM-207-AD.  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  a  report 
indicating  that  overheating  of  the  water 
heater  in  an  aft  lavatory  caused  heat  and 
smoke  damage  on  a  McDonnell  Douglas 
Model  DC-9-32  series  airplane.  The 
water  heater  was  installed  per  Hexcel 
Supplemental  Type  Certificate  (STC) 
SA4371NM,  which  was  approved  by  the 
Seattle  Aircraft  Certification  Office. 
Investigation  revealed  that  the  affected 
water  heater  was  not  grounded 
correctly.  Further  investigation  revealed 
that  the  water  heater  in  the  other  aft 
lavatory  on  the  airplane  also  was  not 
grounded  correctly.  The  missing  groimd 
wires  should  have  been  installed  during 
the  installation  of  the  lavatory  on  the 
airplane.  If  not  corrected,  in  the  event  of 
an  internal  short  in  the  water  heater, 
this  condition  could  result  in  heat  or 
smoke  damage  or  a  fire  on  the  airplane. 
Incorrect  grounding  could  also  c^use  an 
electric  shock  to  a  person  who  touches 
the  water  heater. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Hexcel  Service  Bulletin  110000-25-001, 
dated  March  31,  2000,  which  describes 
procedures  for  a  one-time  general  visual 
inspection  to  determine  if  groimd  wires 
are  installed  between  the  top  of  the 
water  heater  and  the  sink  unit,  and 
between  the  sink  unit  and  the  mounting 
flange  of  the  toilet  flush  timer  module, 
on  each  lavatory.  The  service  bulletin 
also  describes  procedures  for 
installation  of  a  ground  wire  assembly  if 
any  groimd  wire  is  not  installed. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
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specified  in  the  service  bulletin 
described  previously,  except  as 
discussed  below. 

Difference  Between  Proposed  Rule  and 
Service  Bulletin 

Operators  should  note  that,  although 
the  service  bulletin  recommends 
accomplishing  the  inspection  at  the  next 
convenience  maintenance  check,  the 
FAA  has  determined  that  a  more 
specific  compliance  time  is  needed  to 
ensure  that  the  identified  unsafe 
condition  is  addressed  in  a  timely 
manner.  In  developing  an  appropriate 
compliance  time  for  this  AD,  the  FAA 
considered  not  only  the  manufacturer's 
recommendation,  but  the  degree  of 
urgency  associated  with  addressing  the 
subject  unsafe  condition,  the  average 
utilization  of  the  affected  fleet,  and  the 
time  necessary  to  perform  the 
inspection.  In  light  of  all  of  these 
factors,  the  FAA  finds  an  18-month 
compliance  time  for  completing  the 
proposed  actions  to  be  warranted,  in 
that  it  represents  an  appropriate  interval 
of  time  allowable  for  affected  airplanes 
to  continue  to  operate  without 
compromising  safety. 

Cost  Impact 

There  are  approximately  30  airplanes 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  20 
airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  1  work  hour 
per  airplane  to  accomplish  the  proposed 
inspection,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $1,200,  or  $60  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 


various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  2OOO-NM-207- 
AD. 

Applicability:  Model  DC-9-32  series 
airplanes  modified  per  Hexcel  Supplemental 
Type  Certificate  (STC)  SA4371NM.  as  listed 
in  Hexcel  Service  Bulletin  110000-25-001, 
dated  March  31,  2000;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 


Compliance:  Required  as  indicated,  unless 
accompUshed  previously. 

To  detect  improper  grounding  of  a  water 
heater,  which,  coupled  with  an  internal  short 
in  the  water  heater,  could  result  in  heat  or 
smoke  damage  or  a  fire  on  the  airplane, 
accomplish  the  following: 

Inspection  and  Corrective  Action 

(a)  Within  18  months  after  the  effective 
date  of  this  AD.  perform  a  one-time  general 
visual  inspection  to  determine  if  ground 
wires  are  installed  between  the  top  of  the 
water  heater  and  the  sink  unit  and  between 
the  sink  unit  and  the  mounting  flange  of  the 
toilet  flush  timer  module  on  each  lavatory, 
per  Hexcel  Service  Bulletin  110000-25-001, 
dated  March  31,  2000.  If  any  ground  wire  is 
not  installed,  before  further  flight,  install  a 
ground  wire  assembly  per  the  service 
bulletin. 

Note  2:  For  the  purposes  of  this  AD,  a 
general  visual  insp>ection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  under  normally 
available  lighting  conditions  such  as 
daylight,  hangar  lighting,  flashlight,  or  drop- 
light,  and  may  require  removal  or  opening  of 
access  panels  or  doors.  Stands,  ladders,  or 
platforms  may  be  required  to  gain  proximity 
to  the  area  being  checked." 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office  (ACO),  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  February 
9,2001. 
Vi  L.  Lipski, 

Manager.  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  01-3854  Filed  2-14-01;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Aviation  Administration 


14CFRPart39 

[Dockst  No.  2000-NM-160-AD] 
MN  2120-AA64 

AJrworthiness  Directivas;  AirtHis  l/lodel 
A310,  and  Modal  A300  B4-600,  A300 
B4-600R.  and  A300  F4-600R 
(Collactivaly  Called  A300-600)  Series 


agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  dociunent  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Airbus  Model  A3 10  and  A300-600 
series  airplanes.  The  existing  AD 
requires  a  detailed  visual  inspection  to 
detect  damage  to  the  terminal  lugs  on 
the  12XC  eind  15XE  connectors  and  the 
mounting  lugs  on  the  15XE  connector; 
corrective  actions,  if  necessary;  and 
certain  conditional  repetitive 
inspections.  This  action  would  add 
requirements  for  installation  of  a  new 
mounting  bracket  for  the  15XE 
coimector,  modification  of  the  cable 
attachment  adjacent  to  the  connector, 
and  replacement  of  certain  terminal  lugs 
on  the  15XE  connector  by  terminal  lugs 
with  a  thicker  contact  area.  This 
proposal  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  excessive  vibrations 
generated  by  the  moimting 
configuration  of  the  15XE  connector, 
which  could  cause  breakage  of  the 
terminal  and  mounting  lugs  on  the  15XE 
connectors  in  the  lOlVU  panel  in  the 
avionics  compartment,  resulting  in  loss 
of  electrical  power  from  the  standby 
generator. 

DATES:  Comments  must  be  received  by 
March  19.  2001. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
•Attention:  Rules  Docket  No.  2000-NM- 
160-AD,  1601  Lind  Avenue,  SW., 
Ronton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 


nprmcomment@faa.gov.  Conunents  sent 
via  fax  or  the  hitemet  must  contain 
"Docket  No.  2000-NM-160-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Conunents  sent  via  the 
hitemet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  bom 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Rodina,  Aerospace  Engineer,  ANM-116, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-2125;  fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  niunber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Conunents  are  specifically  invited  on 
the  overall  regiilatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  action.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
sununarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 


statement  is  made:  "Conunents  to 
Docket  Niunber  2000-NM-16a-AD." 
The  postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 

Availability  of  NPRMs  ' 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2000-NM-160-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

On  September  10, 1999,  the  FAA 
issued  AD  99-19-40,  amendment  39- 
11327  (64  FR  51190,  September  22, 
1999),  applicable  to  certain  Model  A3 10 
and  Model  A300-600  series  airplanes. 
That  AD  requires  a  detailed  visual 
inspection  to  detect  damage  to  the 
terminal  lugs  on  the  12XC  and  15XE 
connectors  and  the  mounting  lugs  on 
the  15XE  coimector;  and  repair  or 
replacement  of  the  terminal  lugs  or  the 
15XE  connector  with  new  parts,  if 
necessary.  That  action  was  prompted  by 
issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
requirements  of  that  AD  are  intended  to 
detect  and  correct  broken  terminal  and 
mounting  lugs  on  the  12XC  and  the 
15XE  connectors  in  the  101 VU  panel  in 
the  avionics  compartment,  which  could 
result  in  loss  of  electrical  power  from 
the  standby  generator. 

Actions  Since  Issuance  of  AD  99-19-40 

In  the  Notice  of  Proposed  Rule 
Making  that  preceded  issuance  of  AD 
99-19-40,  the  FAA  stated  that 
preliminary  indications  were  that  the 
moimting  configuration  of  connector 
12XE  was  transmitting  vibration  to  the 
terminal  lugs  of  both  connectors  and  to 
the  mounting  lugs  of  coimector  15XE. 
Subsequentiy,  in  the  preamble  to  AD 
99-19-40,  the  FAA  stated  that  \he 
actions  required  by  that  AD  were 
considered  "interim  action"  until  final 
action  was  identified,  at  which  time  the 
agency  might  consider  further 
rulemaking. 

Since  the  issuance  of  that  AD, 
laboratory  analyses  and  flight  tests 
conducted  by  Airbus  have  shown  that 
excessive  vibration  is  generated  by  the 
mounting  configuration  of  the  15XE 
connector.  That  condition,  if  not 
corrected,  could  result  in  breakage  of 
the  mounting  lugs  on  the  15XE 
coimector  and  the  terminal  lugs  on  the 
15XE  and  12XC  connectors  in  the 
lOlVU  panel  in  the  avionics 
compartment,  resulting  in  loss  of 
electrical  power  from  the  standby 
generator  to  the  AC  essential  bus. 
Therefore,  the  FAA  has  determined  that 
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further  rulemaking  action  is  indeed 
necessary,  and  this  proposed  AD 
follows  from  that  determination. 

Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  Service  Bulletins 
A310-24-2080  (for  Model  A310  series 
airplanes)  and  A30O-24-6070  (for 
Model  A300-600  series  airplanes),  both 
dated  December  15, 1999.  The  service 
bulletins  describe  procedures  for 
replacing  the  mounting  bracket  for  the 
15XE  connector,  modifying  the  cable 
attachment  adjacent  to  the  coimector, 
and  replacing  certain  terminal  lugs  on 
the  15XE  connector  with  lugs  having  a 
thicker  contact  area.  The  modification  is 
intended  to  eliminate  excessive 
vibration  and  prevent  the  possible 
consequent  breakage  of  the  mounting 
lugs  on  the  15XE  connector  and  the 
terminal  lugs  on  the  15XE  and  12XC 
connectors.  The  Direction  Generale  de 
r Aviation  Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
classified  these  service  bulletins  as 
mandatory  and  issued  French 
airworthiness  directive  2000-145- 
306(B),  dated  April  5,  2000,  in  order  to 
ensure  the  continued  airworthiness  of 
these  airplanes  in  France. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 


kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

An  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States.  The  proposed  AD  would 
supersede  AD  99-19—40  to  continue  to 
require  inspecting  the  terminal  lugs  on 
the  12XC  and  15XE  connectors  and  the 
mounting  lugs  on  the  15XE  connectors 
for  damage,  and  corrective  action,  if 
necessary.  The  proposed  AD  would  add 
requirements  for  installation  of  a  new 
mounting  bracket  for  the  15XE 
connector,  modification  of  the  cable 
attachment  adjacent  to  the  connector, 
and  replacement  of  certain  terminal  lugs 
on  the  15XE  connector  with  lugs  having 
a  thicker  contact  area.  The  proposed  AD 
would  require  accomplishment  of  the 
actions  specified  in  the  service  bulletins 
described  previously,  as  applicable. 

Explanation  of  Applicability  of  the 
Proposed  AD 

Sections  of  AD  99-19-40  that  pertain 
to  applicability  identify  certain  Airbus 
modifications  by  incorrect  numbers. 
Those  modification  numbers  have  been 
corrected  in  this  proposed  AD. 

Because  of  this  error  in  modification 
numbers  in  AD  99-19-40,  it  is  possible 
that  certain  airplanes — Model  A310 


series  airplanes  on  which  Airbus 
Modification  05910  had  been  installed 
and  Model  A300-600  series  airplanes 
on  which  Airbus  Modification  06213 
had  been  instaUed — did  not  comply 
with  that  AD.  Therefore,  the 
requirements  of  AD  99-19—40  are  re- 
stated in  the  proposed  AD.  The 
compliance  time  for  the  inspection 
would  be  reset  from  the  effective  date  of 
the  AD. 

Operators  of  these  airplanes  who  did 
comply  with  the  requirements  of  AD 
99-19-40  need  not  repeat  the  detailed 
visual  inspections  and  corrective  action 
required  by  that  AD.  However,  such 
operators  who  elected  to  repair  rather 
than  replace  a  15XE  connector  with 
damaged  mounting  lugs  must  continue 
to  perform  periodic  inspections  and 
periodic  re-repairs  of  the  connector 
until  it  is  replaced  with  a  new  15XE 
connector. 

Additional  Changes  to  Applicability 

This  proposed  AD  and  AD  99-19-40 
are  apphcable  to  the  same  airplane 
models.  However,  the  model 
designation  of  the  affected  airplanes  has 
been  revised  to  conform  to  the  type 
certificate  data  sheet  listing  for  these 
airplanes.  This  proposed  AD  identifies 
these  airplanes  as  "Model  A310,  and 
Model  A300  B4-600.  A300  B4-600R, 
and  A300  F4-600R  series  airplanes." 

Cost  Impact 

There  are  approximately  109 
airplanes  of  U.S.  registry  that  would  be 
affected  by  this  proposed  AD.  The 
following  information  describes  the 
estimated  cost  impact  on  U.S.  operators 
of  the  proposed  actions: 


Action 

Work  hours 

Hourly  labor 
rate 

Parts  cost 

Per-aiiplane 
cost 

Fleet  cost 

Inspection : 

Modification 

2 

5 

$60 
60 

$0 
490 

$120 
790 

$13,060 
86,110 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted.  The  cost 
impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 


Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  tbat  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 


FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

Ust  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 
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The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-11327  (64  FR 
51190.  September  22,  1999),  and  by 
adding  a  new  airworthiness  directive 
(AD),  to  read  as  follows: 

Airbus  Industrie:  Docket  2000-NM-160-AD. 
Supersedes  AD  99-19—40,  Amendment 
39-11327. 

Applicability:  The  following  airplanes, 
certiHcated  in  any  category  and  equipped 
with  a  standby  generator  (FIN  2SXE); 
excluding  airplanes  on  which  Airbus    . 
Modification  12135  has  been  accomplished: 
Model  A310  series  airplanes  on  which 
Airbus  Modification  05910  has  been 
installed,  and  Model  A300  B4-600.  A300  B4- 
600R.  and  A300  F4-600R  (Collectively  Called 
A300-600)  series  airplanes  on  which  Airbus 
Modification  06213  has  been  installed. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  excessive  vibrations  generated 
by  the  mounting  configuration  of  the  15XE 
connector,  which  could  cause  breakage  of  the 
terminal  and  mounting  lugs  on  the  15XE 
connector  in  the  101 VU  panel  in  the  avionics 
compartment,  resulting  in  loss  of  electrical 
power  from  the  standby  generator, 
accomplish  the  following: 

Restatement  of  Certain  Actions  Required  by 
AO  99-19-40 

Inspection  and  Corrective  Actions 

(a)  Prior  to  the  accumulation  of  5,000  total 
flight  hours,  or  within  600  flight  hours  after 
the  effective  date  of  this  AD,  whichever 
occurs  later:  Accomplish  the  actions  required 
by  paragraphs  (a)(1)  and  (a)(2)  of  this  AD  in 
accordance  with  Airbus  All  Operators  Telex 


(AOT)  24-09,  Revision  01,  dated  August  13, 
1998. 

(1)  Perform  a  detitiled  visual  inspection  of 
the  terminal  lugs  on  the  12XC  and  15XE 
connectors  to  detect  damage  (i.e.,  overheat, 
cracking,  twisting,  or  total  rupture).  If  any 
damage  is  detected,  prior  to  further  flight, 
replace  the  terminal  lugs  with  new  terminal 
lugs,  part  number  (P/N)  NSA936501TA1004. 

(2)  Perform  a  detailed  visual  inspection  of 
the  mounting  lugs  on  the  15XE  connector  to 
detect  damage  (i.e.,  cracking  or  breaking).  If 
any  damage  is  detected,  prior  to  further 
flight,  accomplish  the  requirements  of  either 
paragraph  (a)(2)(i)  or  (a)(2)(ii)  of  this  AD. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lifting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  smd  elaborate  access  procedures 
may  be  required." 

(i)  Replace  connector  15XE  with  a  new 
connector,  P/N  25811BOSHUNTKL,  vendor 
code  F0214  ECE.  Or, 

(ii)  Repair  connector  15XE  in  accordance 
with  Airbus  AOT  24-09,  Section  4.2.2.3. 
Repeat  the  detailed  visual  inspection 
required  by  paragraph  (a)(2)  of  this  AD  of  the 
repaired  connector  thereafter  at  intervals  not 
to  exceed  1  week,  and  repeat  the  repair  with 
new  cable  ties  thereafter  at  intervals  not  to 
exceed  3  months,  until  the  replacement 
required  by  paragraph  (a)(2)(i)  of  this  AD  is 
accomplished. 

New  Actions  Required  by  This  AD 

Installation 

(b)  Within  20  months  after  the  effective 
date  of  this  AD,  install  a  new  mounting 
bracket  for  the  15XE  connector,  modify  the 
cable  attachment  adjacent  to  the  connector, 
and  replace  certain  terminal  lugs  with  lugs 
having  a  thicker  contact  area,  in  accordance 
with  Airbus  Service  Bulletin  A310-24-2080 
(for  Model  A310  series  airplanes)  or  A300- 
24-6070  (for  Model  A300-600  series 
airplanes),  both  dated  December  15, 1999,  as 
applicable. 

Replacement 

(c)  Continue  the  detailed  visual  inspection 
of  a  refiaired  15XE  connector  which  is 
required  by  paragraph  (a)(2)(ii)  of  this  AD  at 
intervals  not  to  exceed  1  week,  and  continue 
the  repair  with  new  cable  ties  at  intervals  not 
to  exceed  3  months,  until  the  repaired  15XE 
connector  is  replaced  by  a  new  15XE 
connector. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 


send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  2000-145- 
306(B],  dated  April  5,  2000. 

Issued  in  Renton,  Washington,  on  February 
9,  2001. 

Vi  L.  Lipsld, 

Manager,  Tmnsport  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  01-3855  Filed  2-14-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Doclcet  No.  2000-NM-159-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  727,  737,  757-200,  757-200CB, 
and  757-300  Series  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  727,  737.  757- 
200,  757-200CB,  and  757-300  series 
airplanes.  This  proposal  would  require 
modification  of  the  latch  assembly  of 
the  escape  slides.  For  certain  airplanes, 
this  proposal  would  also  require 
instsdlation  of  a  cover  assembly  on  the 
trigger  housing  of  the  inflation  cylinder 
on  the  escape  slides.  This  action  is 
necessary  to  prevent  failure  of  an-escape 
slide  to  deploy  or  inflate  correctly, 
which  could  result  in  the  slide  being 
unusable  during  an  emergency 
evacuation  and  consequent  injury  to 
passengers  or  airplane  crewmembers. 
This  action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
April  2,  2001. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
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Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2000-NM- 
159-AD.  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2000-NM-159-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Keith  Ladderud,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA, 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-2780;  fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 


for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
siunmarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NM-159-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2000-NM-159-AD,  1601  Lind  Avenue. 
SW.,  Renton.  Washington  98055-4056. 


Disctission 

The  FAA  has  received  reports 
indicating  that  latch  assemblies  on  the 
emergency  escape  slides  have  failed  on 
several  Boeing  Model  727,  737,  757- 
200,  757-200CB,  and  757-300  series 
airplanes.  Several  operators  have 
reported  failures  due  to  corrosion  of  the 
spring  pins  in  the  latch  assemblies, 
while  others  have  reported  finding 
discrepant  (e.g.,  deformed  or  incorrectly 
soldered]  split  rings  attaching  the  chain 
assembly  to  the  latch  block  assembly. 
Failed  spring  pins  or  discrepant  split 
rings  in  the  escape  slide  latch  assembly 
could  result  in  failure  of  the  escape 
slide  latch  assembly  in  service,  and 
consequent  failiue  of  the  escape  slide  to 
deploy. 

The  FAA  has  also  received  reports 
that,  during  functional  tests  of  escape 
slides  prior  to  delivery  of  Boeing  Model 
737-600,  -700,  and  -800  series 
airplanes,  the  trigger  housing  of  the 
inflation  cylinder  of  an  escape  slide 
caught  on  the  jumper  cable  of  the  escape 
slide  compartment.  The  interference 
between  these  two  parts  caused  the 
escape  slide  to  fail  to  completely  drop 
from  the  door  before  inflating,  which 
resulted  in  the  escape  slides  failing  to 
inflate  correctly. 

Failure  of  an  escape  slide  to  deploy  or 
inflate  correctly  in  an  emergency 
situation  could  result  in  the  slide  being 
unusable  during  an  emergency 
evacuation  and  consequent  injury  to 
passengers  or  airplane  crewmembers. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
the  following  Boeing  Service  Bulletins: 


Service  bul- 
letin 


Date 


For  model  * 


Actions 


727-25-0294 
737-25-1405 
737-25-1403 

737-25-1404 

757-25-0217 
757-25-0218 


May  25,  2000 

do  

May  4,  2000  . 

May  25,  2000 

do  

do  


727-100  and  727-200  series  

737-100,  -200,  -300,  -400,  ar>d  -500  se- 
ries. 
737-600,  -700,  and  -800  series  

737-600,  -700,  and  -600  series  

757-200  and  -200CB  series  

757-300  series  


Modification  of  escape  slide  latch  assem- 
bly. 
Do. 

Installation  of  a  cover  assembly  on  tt>e  trig- 
ger housing  of  the  inflation  cytirxler  on 
the  escape  slides 
Modification  of  escape  slide  latch  assem- 
bly. 
Do. 
Do. 


The  modification  of  the  escape  slide 
latch  assembly  for  all  airplanes  involves 
replacement  of  existing  spring  pins  with 
new  spring  pins  made  from  more 
corrosion-resistant  material.  For  certain 
airplanes,  the  modification  also  involves 


replacement  of  the  existing  split  ring, 
which  attaches  the  chain  assembly  to 
the  latch  block  assembly,  with  a  clevis. 

Boeing  Service  Bulletin  737-25-1403 
refers  to  BF  Goodrich  Service  Bulletin 
5A3307-25-309,  dated  October  29, 


1999.  as  an  additional  source  of  service 
information  for  the  installation  of  a 
cover  assembly  on  the  trigger  housing  of 
the  inflation  cylinder  on  the  escape 
slides  on  Model  737-600.  -700.  and 
-800  series  airplanes. 
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Accomplishment  of  the  actions 
specified  in  the  applicable  service 
bulletins  is  intended  to  adequately 
address  the  identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  applicable  service 
bulletins  described  previously,  except 
as  discussed  below. 

DifiEerences  Between  Proposed  Rule  and 
Service  Bulletins 

Operators  shoidd  note  that,  although 
the  service  bulletins  do  not  recommend 
a  specific  compliance  time,  the  FAA  has 
determined  that  a  specific  compliance 
time  is  needed  to  ensure  that  the 
identified  unsafe  condition  is  addressed 
in  a  timely  maimer.  In  developing  an 
appropriate  compliance  time  for  this 
proposed  AD  for  these  airplanes,  the 
FAA  considered  not  only  the 


manufacturer's  recommendation,  but 
the  degree  of  urgency  associated  with 
addressing  the  subject  unsafe  condition, 
and  the  average  utilization  of  the 
affected  fleets. 

Considering  these  factors,  the  FAA 
finds  a  36-month  compliance  time  for 
completing  the  proposed  actions  on 
Model  727,  737-100,  737-200,  737-300, 
737-400, 737-500,  757-200,  757- 
200CB,  and  757-300  series  airplanes  to 
be  warranted,  in  that  this  represents  an 
appropriate  interval  of  time  allowable 
for  affected  airplanes  to  continue  to 
operate  without  compromising  safety. 

For  Model  737-600,  -700,  and  -800 
series  airplanes,  the  FAA  finds  an  18- 
month  compliance  time  for  completing 
the  proposed  actions  to  be  warranted.  In 
developing  an  appropriate  compliance 
time  for  this  proposed  AD  for  these 
airplanes,  the  FAA  considered  not  only 
the  manufactiuer's  recommendations  for 
installing  a  cover  assembly  on  the 
trigger  housing  of  the  inflation  cylinder 
on  the  escape  slides,  but  also  the  degree 
of  urgency  associated  with  failiu«  of  an 
escape  slide  to  inflate  correctly  due  to 


interference  between  the  trigger  housing 
of  the  inflation  cylinder  and  the  jumper 
cable  of  the  escape  slide  compartment. 
Considering  these  factors,  and  the  fact 
that  it  will  be  convenient  for  affected 
operators  to  modify  the  escape  slide 
latch  assembly  at  the  same  time  they 
install  the  cover  assembly,  the  FAA  has 
determined  that  18  months  represents 
an  appropriate  interval  for  affected 
airplanes  to  continue  to  operate  without 
compromising  safety. 

Cost  Impact 

There  are  approximately  5,759 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
2,906  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD.  The 
following  table  shows  the  estimated  cost 
impact  for  airplanes  affected  by  this  AD. 
"Action  1"  is  the  modification  of  the 
escape  slide  latch  assembly,  and 
"Action  2"  is  the  installation  of  a  cover 
assembly  on  the  trigger  housing  of  the 
inflation  cylinder  on  the  escape  slide. 
The  average  labor  rate  is  $60  per  work 
hour.  The  cost  impact  is  as  follows: 


Models/series 


727  

737-100,  -200,  -300.  -400,  -500 

737-600.  -700,  -800 

737-600,  -700.  -800 

757-200,  -200CB,  -300 


Action 


U.S.- 
registered 
airplanes 


955 
1,156 
277 
277 
518 


Work  hours 
per  airplane 
(estimated) 


Parts  cost 
(estimated 
maximum) 


$1,068 

1,192 

1,424 

Free 

1,602 


Cost  per 

airplane 

(estimated) 


$1,188 

1,312 

1,544 

240 

1,782 


Maximum 

fleet  cost 

(estimated) 


$1,134,540 

1,516,672 

427,688 

66,480 

923,076 


The  cost  impact  figures  discussed 
above  are  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  woidd 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figiu^s  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  .on  the  States,  on  the  relationship 
between  the  national  (jovemment  and 
the  States,  or  on  the  distribution  of 
power  and  responsibiUties  among  the 
various  levels  of  government.  Therefore, 


it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regidatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  nimiber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subfects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
aufhority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  20OO-NM-159-AD. 

Applicability:  The  foilowing  airplanes, 
certificated  in  any  category: 


Model 


727-100  and  727-200  series  

737-100,  -200.  -300.  -400,  and  -500  series 


As  listed  in 


Boeing  S^^nce  Bulletin  727-25-0294 
Boeing  Service  Bulletin  737-25-1405 


Service  bulletin  date 


May  25,  2000. 
Do. 
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Model 

As  listed  in  •  *  * 

Service  bulletin  date 

737-600,  -700,  and  -800  series  

737-600.  -700,  and  -800  series  

757-200  and  -200CB  series  

757-300  series 

Boeing  Special  Attention  Senrtce  Bulletin  737-25-1403  ... 

Boeing  Service  Bulletin  737-25-1404  

Boeing  Service  Bulletin  757-25-0217  

Do. 
Do. 
Do 

Boeing  Service  Bulletin  757-25-0218  

Do. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordanca  with  paragraph  (c)  of  this  AD. 


The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  an  escape  slide  to 
deploy  or  inflate  correctly,  which  could 
result  in  the  slide  being  unusable  during  an 

TABLE  1  .—Required  Actions 


emergency  evacuation  and  consequent  injury 
to  passengers  or  airplane  crewmembers, 
accomplish  the  following: 

Modificatioii 

(a)  At  the  schedule  specified  in  the 
following  table,  do  the  actions  in  the  "Do 
these  actions  *   *   *  "  column,  per  the  service 
bulletin  specified  in  the  "As  listed  in  *   *  *" 
column: 


For  model  *  *  * 

As  listed  in  •  *  * 

Dated  *  *  * 

Do  these  actions  *  *  * 

No  later  than  *  *  • 

727-100  and  727-200  se- 

Boeing Service  Bulletin 

May  25,  2000  

Modify  the  escape  slide 

36  months  after  the  effec- 

ries. 

727-25-0294. 

latch  assembly. 

tive  date  of  this  AD. 

737-100,  -200,  -300, 

Boeing  Sen/ice  Bulletin 

do  

do  

Do. 

-400,  and  -500  series. 

737-25-1405. 

737-600,  -700,  and  -800 

Boeing  Special  Attention 

May  4,  2000 

Install  a  cover  assembly 

18  months  after  the  effec- 

senes. 

Service  Bulletin  737-25- 
1403. 

on  the  trigger  housing  of 
ttie  inflation  cylinder  on 
the  escape  slides. 

tive  date  of  this  AD. 

737-600.  -700,  and  -800 

Boeing  Service  Bulletiri 

May  25,  2000  

Modify  the  escape  slide 

Do. 

series. 

737-25-1404. 

latch  assembly. 

757-200  and  -200CB  se- 

Boeing Service  Bulletin 

do  

do  

36  monttis  after  the  effec- 

ries. 

757-25-0217. 

tive  date  of  this  AD. 

757-300  series 

Boeing  Service  Bulletin 
757-25-0218. 

.do  

do 

Do. 

Spares 

(b)  After  the  effective  date  of  this  AD,  no  person  may  install  an  escape  slide  assembly  or  escape  slide  latch  assembly  listed 
in  the  "Existing  Part  Number"  column  of  the  table  under  paragraph  2.E.  in  the  following  service  bulletins,  on  any  airplane: 

TABLE  2.— Spare  Parts 


For  Models  *  *  * 


Usted  in  *  *  * 

Boeing  Service  Bulletin  727-25-0294 

Boeing  Service  Bulletin  737-25-1405  

Boeing  Special  Attention  Service  Bulletin  737-25-1403 

Boeing  Service  Bulletin  737-25-1404 

Boeing  Service  Bulletin  757-25-0217 

Boeing  Service  Bulletin  757-25-0218 


Service  bulletin  date 


727-100  and  727-200  series 

737-100,  -200,  -300,  -400,  and  -500  series 

737-600,  -700,  and  -800  series 

737-600,  -700,  and  -800  series 

757-200  and  -200CB  series  

757-300  series  


May  25.  2000 

Do. 
May  4.  2000. 
May  25.  2000. 

Do. 

Do. 


Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  FUght  Permits 

(d)  Special  flight  permits  may  t>e  issued  in 
iccordance  with  sections  21.197  and  21.199 


of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  February 
9,  2001. 
Vi  L.  Lipski, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  01-3856  Filed  2-14-01;  8:45  am] 

BILUNG  CODE  4910-1»-U 


DEPARTMErfT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[DockM  No.  2O0O-NM-330-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes  Powered 
By  Pratt  &  Whitney  JT9D-3  and  -7 
Series  Engines 

agency:  Federal  Aviation 
Administration,  EMDT. 
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action:  Notice  of  proposed  nilemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Boeing  Model  747  series  airplanes,  that 
currently  requires  repetitive  inspections 
and  torque  checks  of  the  hanger  fittings 
and  strut  forward  bulkhead  of  the 
forward  engine  mount  and  adjacent 
support  structiue,  and  corrective 
actions,  if  necessary.  The  existing  AD 
also  provides  for  optional  terminating 
action  for  the  repetitive  inspections  and 
checks.  This  action  would  mandate 
certain  new  repetitive  torque  checks  and 
the  previously  optional  terminating 
action.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
loose  fasteners  and  associated  damage  to 
the  hanger  fittings  and  bulkhead  of  the 
forward  engine  moimt,  which  could 
residt  in  separation  of  the  engine  from 
the  airplane. 

DATES:  Comments  must  be  received  by 
April  2,  2001. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2000-NM- 
330-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-aiun- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  20OO-NM-33O-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triphcate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  SeatUe,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT. 
Tamara  Anderson,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA. 
Seattie  Aircraft  Certification  Office, 
1601  Lind  Avenue.  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-2771;  fax  (425)  227-1181. 

SUPPLEMENTARY  INFORMATION: 


Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summariring  each  FAA-pubUc  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NM-330-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2000-NM-330-AD.  1601  Lind  Avenue, 
SW..  Renton,  Washington  98055-4056. 

Discussion 

On  November  8,  2000,  the  FAA  issued 
AD  2000-23-16,  amendment  39-11988 
(65  FR  69862,  November  21.  2000). 
applicable  to  certain  Boeing  Model  747 
series  airplanes,  to  require  repetitive 
inspections  and  torque  checks  of  the 
hanger  fittings  and  strut  forward 
bulkhead  of  the  forward  engine  mount 
and  adjacent  support  structure,  and 
corrective  actions,  if  necessary.  (On 


December  21,  2000,  a  correction  to  that 
AD  was  published  in  the  Federal 
Register  (65  FR  80301).)  That  actioii  also 
provides  for  optional  terminating  action 
for  the  repetitive  inspections  and 
checks.  That  action  was  prompted  by 
reports  indicating  the  detection  of  loose 
fasteners  of  the  hanger  fittings  and  strut 
forward  bulkhead  of  the  forward  engine 
mount.  The  requirements  of  that  AD  are 
intended  to  detect  and  correct  loose 
fasteners  and  associated  damage  to  the 
hanger  fittings  and  bulkhead  of  the 
forward  engine  mount,  which  could 
result  in  separation  of  the  engine  from 
the  airplane. 

Actions  Since  Issuance  of  Previous  Rule 

In  the  preamble  to  AD  2000-23-16, 
the  FAA  indicated  that  the  actions 
required  by  that  AD  were  considered 
"interim  action"  and  that  it  was 
considering  a  separate  rulemaking 
action  to  mandate  accomplishment  of 
the  terminating  action  described  in  Part 
6  of  Boeing  Alert  Service  Bulletin  747- 
54A2203,  dated  August  31,  2000,  which 
would  terminate  the  repetitive 
inspections  and  checks  required  by  that 
AD.  The  FAA  also  indicated  that  it  was 
considering  mandating  the  torque 
checks  described  in  Part  3  of  the  alert 
service  bulletin.  The  FAA  now  has 
determined  that  further  rulemaking 
action  is  indeed  necessary,  and  this 
proposed  AD  follows  from  that 
.  determination. 

Explanation  of  Relevant  Service 
Information 

The  FAA  previously  reviewed  and 
approved  Boeing  Alert  Service  Bulletin 
747-54A2203.  dated  August  31,  2000, 
which  describes  procedures  for 
repetitive  detailed  visual  inspections 
and  torque  checks  of  the  hanger  fittings 
and  strut  forward  bulkhead  of  the 
forward  engine  mount  and  adjacent 
support  structure  to  detect  loose 
fasteners,  cracking,  and/or  damage;  and 
corrective  actions,  if  necessary.  TTie 
corrective  actions  consist  of  a  torque 
check,  before  further  flight,  if  any  loose 
fasteners  are  detected;  rework  of  loose 
hanger  fittings  and  damaged  or  cracked 
fittings  that  are  within  the  allowable 
rework  limits;  and  replacement  if 
damage  or  cracks  are  detected  that  are 
outside  the  allowable  rework  limits. 

If  certain  damage  of  the  strut  forward 
bulkhead,  bulkhead  chords,  lower  spar 
web.  or  bulkhead  channel  is  detected, 
the  alert  service  bulletin  specifies 
contacting  Boeing  for  rework/ 
replacement  instructions.  The  alert 
service  bulletin  also  describes 
procediu«s  for  a  terminating  action, 
which  eliminates  the  need  for  the 
repetitive  inspections  and  checks.  The 
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terminating  action  involves  rework  or 
replacement  of  the  fittings. 

Explanation  of  Requirements  of 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
!type  design,  the  proposed  AD  would 
jsupersede  AD  2000-23-16  to  continue 
Ito  reqiiire  repetitive  inspections  and 
lorque  checks  of  the  hanger  fittings  and 
strut  forward  bulkhead  of  the  forward 
engine  moimt  and  adjacent  support 
structure,  and  corrective  actions,  if 
^ecessary.  This  proposed  AD  would 
mandate  certain  new  repetitive  torque 
checks  and  the  previously  optional 
terminating  action.  The  actions  would 
be  required  to  be  accomplished  in 
accordance  with  the  alert  service 
bulletin  described  previously,  except  as 
discussed  below. 

pififarences  Between  Alert  Service 
Bulletin  and  This  Proposed  AD 

Operators  should  note  that,  although 
Ihe  effectivity  section  of  the  alert  service 
bulletin  includes  Boeing  Model  747 
Series  airplanes  having  serial  numbers 
21048  and  20887,  these  airplanes  have 
|been  modified  and  are  now  powered  by 
{General  Electric  CF6-50  series  engines, 
land  are  not  affected  by  the  actions 
required  by  this  proposed  rule. 

Operators  also  should  note  that, 
although  the  alert  service  bulletin 
specifies  that  the  manufacturer  may  be 
contacted  for  certain  rework  and/or 
replacement  instructions,  this  AD 
requires  such  rework  and/or 
t«placement  to  be  done  in  accordance 
iwith  a  method  approved  by  the  FAA,  or 
in  accordance  with  data  meeting  the 
type  certification  basis  of  the  airplane 
approved  by  a  Boeing  Company 
Designated  Engineering  Representative 
>vho  has  been  authorized  by  the  FAA  to 
knake  such  findings. 

rist  Impact 
There  are  approximately  366 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
1115  airplanes  of  U.S.  registry  would  be 
iaffected  by  this  proposed  AD. 

The  detailed  visual  inspections  that 
ftre  currenUy  required  by  AD  2000-23- 
|16  take  approximately  8  work  hoiu^  per 
birplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
bn  these  figures,  the  cost  impact  of  the 
^pections  currenUy  required  by  the 
existing  AD  on  U.S.  operators  is 
estimated  to  be  $55,200,  or  $480  per 
airplane,  per  inspection. 

The  torque  checks  that  are  ciurently 
required  by  AD  2000-23-16  take 
approximately  24  work  hours  per 


airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hoxu'.  Based 
on  these  figiues.  the  cost  impact  of  the 
torque  checks  currenUy  required  by  the 
existing  AD  on  U.S.  operators  is 
estimated  to  be  $165,600,  or  $1,440  per 
airplane,  pCT  check. 

The  new  torque  checks  proposed  in 
this  AD  action  also  would  take 
approximately  8  work  hours  per 
airplane  to  accomphsh,  at  an  average 
labor  rate  of  $60  per  work  hoiu.  Based 
on  these  figures,  the  cost  impact  of  this 
torque  check  on  U.S.  operators  is 
estimated  to  be  $55,200,  or  $480  per 
airplane,  per  check. 

The  terminating  action  proposed  in 
this  AD  action  would  take 
approximately  24  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $300  pwr  airplane.  Based 
on  these  figures,  the  cost  impact  of  the 
terminating  action  proposed  by  this  AD 
on  U.S.  operators  is  estimated  to  be 
$200,100,  or  $1,740  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figiues  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  adhninistrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procediu^s  (44 
FR  11034,  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 


A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subfects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  foUows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amendad] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-11988  (65  FR 
80301.  December  21.  2000).  and  by 
adding  a  new  airworthiness  directive 
(AD),  to  read  as  follows: 

Boeing:  Docket  20OO-NM-330-AD. 

Supersedes  AD  2000-23-16, 

Amendment  39-11988. 
Applicability:  Model  747  series  airplanes, 
certificated  in  any  category,  as  listed  in 
Boeing  Alert  Service  Bulletin  747-54A2203, 
dated  August  31,  2000;  except  Model  747 
series  airplanes  having  serial  numbers  21048 
and  20887. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  ifthe  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loose  fasteners  and  associated 
damage  to  the  hanger  fittings  and  strut 
forward  bulkhead  of  the  forward  engine 
mount,  which  could  result  in  separation  of 
the  engine  from  the  airplane,  accomplish  the 
following: 

Restatement  of  Requirements  of  AD  2000- 
23-16 

Repetitive  Inspections/Checks 

(a)  Within  60  days  after  December  6.  2000 
(the  effective  date  of  AD  2000-23-16. 
amendment  39-11988):  Perform  a  detailed 
visual  inspection  and  torque  check  as 
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specified  in  Part  2  of  the  Accomplishment 
Instructions  of  Boeing  Alert  Service  Bulletin 
747-54A2203.  dated  August  31,  2000,  to 
detect  loose  fasteners  and  associated  damage 
to  the  hanger  fittings  and  bulkhead  of  the 
forward  engine  mount,  in  accordance  with 
Figure  1  of  the  alert  service  bulletin. 

Note  2:  For  the  purposes  of  this  AO,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(1)  If  no  loose  fastener  or  associated 
damage  is  detected,  repeat  the  inspections/ 
checks  thereafter  at  the  applicable  intervals 
specified  in  Figure  1  of  the  alert  service 
bulletin  until  accomplishment  of  the 
terminating  action  specified  in  paragraph  (c) 
of  this  AD. 

Note  3:  Where  there  are  differences 
between  the  AD  and  the  alert  service 
bulletin,  the  AD  prevails. 

Corrective  Actions 

(2)  If  any  loose  fastener  or  associated 
damage  is  detected,  before  further  flight, 
perform  the  applicable  corrective  actions 
(torque  check,  rework  or  replacement  of 
fittings),  as  specified  in  Figure  1  of  the  alert 
service  bulletin.  Repteat  the  inspections/ 
checks  thereafter  at  the  applicable  intervals 
specified  in  Figure  1  of  the  alert  service 
bulletin  until  accomplishment  of  the 
terminating  action  specified  in  paragraph  (c) 
of  this  AD.  Where  the  alert  service  bulletin 
specifies  that  the  manufacturer  may  be 
contacted  for  disposition  of  certain  corrective 
actions  (rework  or  replacement  of  fittings), 
this  AD  requires  such  rework  and/or 
replacement  to  be  done  in  accordance  with 

a  method  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA;  or 
in  accordance  with  data  meeting  the  type 
certification  basis  of  the  airplane  approved 
by  a  Boeing  Company  designated  engineering 
representative  (DER)  who  has  been 
authorized  by  the  Manager.  Seattle  AGO,  to 
make  such  findings.  For  a  repair  method  to 
be  approved  by  the  Manager,  Seattle  ACO,  as 
required  by  this  paragraph,  the  Manager's 
approval  letter  must  specifically  reference 
this  AD. 

New  Requirements  of  This  AO 

Repetitive  Checks/Inspections/Corrective 
Actions 

(b)  Within  18  months  after  the  effective 
date  of  this  AD:  Do  the  torque  check 
specified  in  Part  3  of  the  Accomplishment 
Instructions  of  Boeing  Alert  Service  Bulletin 
747-54A2203,  dated  August  31,  2000,  to 
detect  loose  fasteners  of  the  hanger  fittings  of 
the  forward  engine  mount. 

(1)  If  no  loose  fastener  is  detected,  repeat 
the  torque  check  thereafter  at  intervals  not  to 
exceed  1,200  flight  cycles  or  18  months, 
whichever  occurs  first,  until  accomplishment 
of  the  terminating  action  specified  in 
paragraph  (c)  of  Uiis  AD. 


(2)  If  any  loose  fastener  is  detected,  before 
further  flight,  perform  the  applicable 
corrective  actions  as  specified  in  Figure  4, 
Figiu«  5,  or  Part  6,  as  applicable,  of  the 
Accomplishment  Instructions  of  the  alert 
service  bulletin. 

(i)  If  Figure  4  or  Figure  5  of  the 
Accomplishment  Instructions  of  the  alert 
service  bulletin  is  used  to  do  the  corrective 
actions  for  the  fitting;  thereafter,  repeat  the 
detailed  visual  inspection  required  by 
paragraph  (a)  of  this  AD  at  the  applicable 
intervals  specified  in  Figure  1  of  the  alert 
service  bulletin,  and  repeat  the  torque  check 
for  that  fitting  at  intervals  not  to  exceed  180 
flight  cycles.  Accomplish  the  terminating 
action  for  that  fitting  as  specified  in  Part  6 
of  the  Accomplishment  Instructions  of  the 
alert  service  bulletin  within  18  months  after 
finding  any  loose  fastener  or  60  months  after 
the  effective  date  of  this  AD,  whichever 
occurs  first. 

(ii)  If  Part  6  of  the  Accomplishment 
Instructions  of  the  alert  service  bulletin  is 
used  to  do  the  corrective  actions  for  the 
fitting,  this  constitutes  terminating  action  for 
the  repetitive  inspections/checks  for  that 
fitting  only. 

(3)  If  any  associated  damage  is  found, 
before  further  flight,  repair  in  accordance 
with  a  method  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office  (ACO), 
FAA;  or  in  accordance  with  data  meeting  the 
type  certification  basis  of  the  airplane 
approved  by  a  Boeing  Company  designated 
engineering  representative  (DER)  who  has 
been  authorized  by  the  Manager,  Seattle 
ACO,  to  make  such  findings.  For  a  repair 
method  to  be  approved  by  the  Manager, 
Seattle  ACO,  as  required  by  this  paragraph, 
the  Manager's  approval  letter  must 
specifically  reference  this  AD.  If  any  damage 
to  any  fitting  is  found,  before  further  flight, 
do  the  applicable  corrective  actions  specified 
in  Part  4  or  Part  5  of  the  Accomplishment 
Instructions  of  the  alert  service  bulletin;  this 
constitutes  terminating  action  for  the 
repetitive  inspections/checks  for  that  fitting 
only. 

(4)  If  any  loose  fastener  is  detected  during 
any  repeat  inspection/check  specified  in 
paragraph  (b)(2)(i)  of  this  AD.  before  further 
flight,  accomplish  the  terminating  action  for 
that  fitting  as  specified  in  Part  6  of  the 
Accomplishment  Instructions  of  the  alert 
service  bulletin. 

Terminating  Action 

(c)  Within  60  months  after  the  effective 
date  of  this  AD:  Accomplish  all  actions  in  the 
terminating  action  specified  in  Part  6  of  the 
Accomplishment  Instructions  of  Boeing  Alert 
Service  Bulletin  747-54A2203,  dated  August 
31,  2000.  Accomplishment  of  this  paragraph 
constitutes  terminating  action  for  the 
repetitive  inspections/checks  required  by 
paragraphs  (a)  and  (b)  of  this  AD.  Where  the 
alert  service  bulletin  specifies  that  the 
manufacturer  may  be  contacted  for 
disposition  of  certain  corrective  actions 
(rework  or  replacement  of  fittings),  this  AD 
requires  such  rework  and/or  replacement  to 
be  done  in  accordance  with  a  method 
approved  by  the  Manager,  Seattle  ACO;  or  in 
accordance  with  data  meeting  the  type 
certification  basis  of  the  airplane  approved 


by  a  Boeing  Company  DER  who  has  been 
authorized  by  the  Manager,  Seattle  ACO,  to 
make  such  findings.  For  a  repair  method  to 
be  approved  by  the  Manager,  Seattle  ACO,  as 
required  by  this  paragraph,  the  Manager's 
approval  letter  must  specifically  reference 
this  AD. 

Note  4:  Installation  of  two 
BACW10BP*APU  washers  on  Group  A 
fasteners  accomplished  during  modification 
in  accordance  with  Boeing  Service  Bulletin 
747-54A2159,  dated  November  3,  1994. 
Revision  1,  dated  June  1, 1995,  or  Revision 
2,  dated  Much  14, 1996;  and  pin  or  boh 
protrusion  as  specified  in  the  747  Structural 
Repair  Manual,  Chapter  51-30-02  (both 
referenced  in  Boeing  Alert  Service  Bulletin 
747-54A2203,  dated  August  31,  2000);  is 
considered  acceptable  for  compliance  with 
the  terminating  action  specified  in  paragraph 
(c)  of  this  AD. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Seattle  ACO. 

Note  5:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  February 
9.  2001. 
Vi  L.  Lipski, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 

(FR  Doc.  01-3857  Filed  2-14-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NM-327-AD] 
RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  737-100  and  -200  Series 
Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACnON:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  doctunent  proposes  the 
adoption  of  a  new  airworthiness 
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directive  (AD)  that  is  applicable  to  all 
Boeing  Model  737-100  and  -200  series 
airplanes.  This  proposal  wotUd  require 
repetitive  inspections  to  find  fatigue 
cracking  in  the  main  deck  floor  beams 
located  at  certain  body  stations,  and 
repair,  if  necessary.  This  proposal  also 
provides  for  optional  terminating  action 
for  the  repetitive  inspections.  This 
action  is  necessary  to  prevent  failure  of 
the  main  deck  floor  beams  at  certain 
body  stations  due  to  fetigue  cracking, 
which  could  result  in  rapid 
decompression  and  consequent  reduced 
controllability  of  the  airplane.  This 
action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
April  2,  2001. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2000-NM- 
327-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2000-NM-327-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Fimg,  Aerospace  Engineer, 
Airfirame  Branch,  ANM-120S,  FAA, 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-1221;  fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
vmtten  data,  views,  or  arguments  as 
they  may  desire.  Commimications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 


for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  conunents, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NM-327-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2000-NM-327-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-^056. 

Discussion 

The  FAA  has  received  reports  from 
the  manufacturer  indicating  several 
operators  have  found  cracking  in  the 
body  buttock  line  (BBL)  0.07  floor 
beams.  On  airplanes  having  between 
27,000  and  55,000  total  flight  cycles, 
cracks  were  foimd  in  the  upper  chord  at 
body  station  (BS)  663.  On  airplanes 
having  between  31,000  and  51,000  total 
flight  cycles,  cracks  were  foimd  in  the 
web  at  BS  663.  On  airplanes  having 
between  18,000  and  54,000  total  flight 
cycles,  cracks  were  foimd  in  the  lower 
chord  at  BS  727.  On  airplanes  having 
between  23,000  and  39,000  total  flight 
cycles,  cracks  were  foimd  in  the  web  at 
BS  706  through  711.  Investigation 
revealed  that  the  cracks  were  caused  by 
fatigue  resulting  from  pressurization 
flexure.  Failure  of  the  main  deck  floor 
beams  at  certain  body  stations  due  to 


fatigue  cracking  could  result  in  rapid 
decompression  and  consequent  reduced 
controllability  of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  737-57-1210, 
dated  April  4, 1991,  which  describes 
procedures  for  repetitive  visual 
inspections  of  the  main  deck  floor 
beams  located  between  BS  650  and  BS 
730,  around  BS  710  and  BS  727,  and  at 
BS  650  through  675,  to  find  cracking; 
and  repair  of  any  cracking  found.  If  no 
cracking  is  found  after  doing  the  visual 
inspection,  the  service  bulletin  provides 
an  option  for  a  one-time  eddy  current 
inspection  of  the  fastener  holes.  If  no 
cracking  is  found  during  the  eddy 
current  inspection,  doing  the 
modification  (change)  of  the  applicable 
floor  beams  would  end  the  repetitive 
visual  inspections  for  that  area. 
AccompUshment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously,  except  as 
discussed  below. 

Di£Eierence  Between  Service  Bulletin 
and  This  Proposed  Rule 

Operators  should  note  that,  although 
the  service  bulletin  specifies  that  the 
manufacturer  may  be  contacted  for 
disposition  of  certain  repair  conditions, 
this  proposed  AD  requires  the  repair  of 
those  conditions  to  be  done  per  a 
method  approved  by  the  FAA,  or  per 
data  meeting  the  type  certification  basis 
of  the  airplane  approved  by  a  Boeing 
Company  Designated  Engineering 
Representative  who  has  been  authorized 
by  the  FAA  to  make  such  findings. 

Operators  also  should  note  that  the 
FAA  has  determined  that  the  repetitive 
inspections  proposed  by  this  AD  can  be 
allowed  to  continue  instead  of  doing  a 
terminating  action.  In  making  this 
determination,  the  FAA  considers  that, 
in  this  case,  long-term  continued 
operational  safety  will  be  adequately 
assured  by  doing  the  repetitive 
inspections  to  find  cracking  before  it 
represents  a  hazard  to  the  airplane. 

Cost  Impact 

There  are  approximately  935 
airplanes  of  the  affected  design  in  the 
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worldwide  fleet.  The  FAA  estimates  that 
340  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  8  work  hours 
per  airplane  to  do  the  proposed 
inspection,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $163,200,  or  $480  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assiunptions  that  no 
operator  has  yet  done  any  of  the 
proposed  requirements  of  this  AD 
action,  and  that  no  operator  would  do 
those  actions  in  the  future  if  this 
proposed  AD  were  not  adopted.  The 
cost  impact  figiires  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  do  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Should  an  operator  elect  to  do  the 
optional  terminating  action  rather  than 
continue  the  repetitive  inspections,. it 
would  take  approximately  96  woik 
hours  per  airplane  to  do  die  change,  at 
an  average  labor  rate  of  $60  per  work 
hour.  Required  parts  woidd  cost 
between  $218  and  $1,426  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  this  optional  terminating  action  is 
estimated  to  be  between  $5,978  and 
$7,186  per  airplane. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federafism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  tHiat  this  proposed  regulation  (1) 
is  not  a  "significant  regidatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procediu^s  (44 
FR  11034,  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 


List  of  Sub|ect8  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [AmeiKtod] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  200O-NM-327-AD. 

Applicability:  All  Model  737-100  and  -200 
series  airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  per 
paragraph  (d)  of  this  AD.  The  request  should 
include  an  assessment  of  the  effect  of  the 
modification,  alteration,  or  repair  on  the 
unsafe  condition  addressed  by  this  AD;  and, 
if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  main  deck  floor 
beams  at  certain  body  stations  (BS)  due  to 
fatigue  cracking,  which  could  result  in  rapid 
decompression  and  consequent  reduced 
controllability  of  the  airplane,  do  the 
following: 

Inspections 

(a)  Before  the  accumulation  of  20.000  total 
flight  cycles,  or  within  6,000  flight  cycles 
after  the  effective  date  of  this  AD,  whichever 
occurs  later:  Do  a  detailed  visual  inspection 
to  find  cracking  of  the  main  deck  floor  beams 
[body  buttock  line  (BBL)  0.07]  located 
between  BS  650  and  BS  730,  per  the 
Accomplishment  Instructions  of  Boeing 
Service  Bulletin  737-57-1210,  dated  April  4, 
1991.  If  no  cracking  is  found,  do  the 
requirements  in  paragraph  (a)(1)  or  (a)(2)  of 
this  AD  at  the  applicable  times  specified. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:"An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  find  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 


the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(1)  If  no  cracking  is  foimd  around  BS  710 
(Figure  1)  or  BS  727  (Figure  2),  do  the 
requirements  in  either  paragraph  (a)(l)(i)  or   ' 
(a)(l)(ii)ofthis  AD. 

(i)  Repeat  the  detailed  visual  inspection  at 
intervals  not  to  exceed  6.000  flight  cycles 
until  accomplishment  of  the  change  specified 
in  paragraph  (c)  of  this  AD.  Or 

(ii)  Before  further  flight,  do  a  one-time 
eddy  current  inspection  for  cracking  of  the 
fastener  holes.  If  no  cracking  is  found,  before 
further  flight,  install  the  change  at  BS  710 
(Figure  6)  or  BS  727  (Figure  7),  as  applicable, 
per  the  Accomplishment  Instructions  of  the 
service  bulletin.  Doing  the  change  ends  the 
repetitive  inspections  for  that  area. 

(2)  If  no  cracking  is  found  at  BS  650 
through  BS  675  (Figure  8).  do  the 
requirements  in  either  paragraph  (a)(2)(i)  or 
(a)(2)(ii)ofthisAD. 

(i)  Repeat  the  detailed  visual  inspection  at 
intervals  not  to  exceed  3,000  flight  cycles 
until  accomplishment  of  the  change  specified 
in  paragraph  (c)  of  this  AD.  Or 

(ii)  Before  further  flight,  do  a  one-time 
eddy  current  inspection  for  cracking  of  the 
fastener  holes.  If  no  cracking  is  found,  before 
further  flight,  install  the  change  at  BS  663 
(Figure  9)  per  the  Accomplishment 
Instructions  of  the  service  bulletin.  Doing  the 
change  ends  the  repetitive  inspections  for 
that  area. 

Repair 

(b)  If  any  cracking  is  found  during  any 
inspection  required  by  paragraph  (a)  of  this 
AD,  before  further  flight,  either  do  the  repair 
per  the  Accomplishment  Instructions  of 
Boeing  Service  Bulletin  737-57-1210,  dated 
April  4, 1991,  or  do  the  change  specified  in 
paragraph  (c)  of  this  AD.  Where  the  service 
bulletin  specifies  to  contact  Boeing  for  repair 
instructions:  Before  further  flight,  repair  per 
a  method  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA;  or 
per  data  meeting  the  type  certification  basis 
of  the  airplane  approved  by  a  Boeing 
Company  Designated  Engineering 
Representative  who  has  been  authorized  by 
the  FAA  to  make  such  findings.  For  a  repair 
method  to  be  approved  by  the  Manager, 
Seattle  ACO,  as  required  by  this  paragraph, 
the  Manager's  approval  letter  must 
specifically  reference  this  AD. 

Optional  Terminating  Action 

(c)  Accomplishment  of  the  main  deck  floor 
beam  change  in  the  applicable  areas  (BS  710 
(Figure  6),  BS  727  (Figure  7),  or  BS  650 
through  675  (Figure  9)],  specified  in  the 
Accomplishment  Instructions  of  Boeing 
Service  Bulletin  737-57-1210,  dated  April  4, 
1991,  ends  the  repetitive  inspections  for  that 
area. 

Alternative  Methoils  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
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Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Seattle  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permit 

(e)  Special  flight  permits  may  be  issued  per 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  the  airplane  to  a  location 
where  the  requirements  of  this  AD  can  be 
done. 

Issued  in  Renton,  Washington,  on  February 
9,  2001. 
Vi  L.  Lipski, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  01-3858  Filed  2-14-01;  8:45  am] 
BILUNG  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NM-317-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 


SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  which  applies  to  all 
Boeing  Model  747  series  airplanes.  The 
existing  AD  currently  requires,  for 
certain  airplanes,  revising  the  Airplane 
Flight  Manual,  and,  for  all  airplanes, 
performing  repetitive  inspections  for 
wear  or  damage  of  the  inlet  check  valves 
and  iidet  adapters  of  the  override/ 
jettison  pumps,  and  corrective  actions, 
if  necessary.  This  action  would  apply  to 
fewer  airplanes  than  the  existing  AD 
and  require  rework  of  certain 
components,  which  woiUd  end  the 
repetitfve  inspection  requirement.  These 
actions  are  necessary  to  ensure  that  the 
flight  crew  is  advised  of  the  hazards  of 
dry  operation  of  the  oveiride/jettison 
piunps  of  the  center  wing  fuel  tank,  and 
to  prevent  wear  or  damage  to  thp  inlet 
check  valves  and  inlet  adapters  of  the 
override/jettison  pumps,  which  could 
result  in  a  fire  or  explosion  in  the  fuel 
tank  during  dry  (no  fuel)  Operation.  This 
action  is  intended  to  address  the 
identified  imsafe  condition. 
DATES:  Comments  must  be  received  by 
April  2,  2001. 


ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rides  Docket  No.  2000-NM- 
317-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  internet  using 
the  follovdng  address:  9-aimi- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  200O-NM-317-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sulmo  Mariano,  Aerospace  Engineer, 
Propulsion  Branch,  ANM-140S,  FAA, 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-2686;  fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argimients  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  conmiimications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic. 


environmental,  and  energy  aspects  of 
the  proposed  rute.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NM-317-AD." 
The  postcard  will  be  date-stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2000-NM-317-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-^056. 

Discussion 

On  July  30,  1998,  the  FAA  issued  AD 
98-16-19,  amendment  39-10695  (63  FR 
42210.  August  7, 1998),  applicable  to  all 
Boeing  Model  747  series  airplanes.  That 
AD  requires,  for  certain  airplanes, 
revising  the  Airplane  Flight  Manual 
(AFM)  to  advise  the  flightcrew  of 
limitations  on  dry  (no  fuel)  operation  of 
the  override/jettison  pumps  of  the 
center  wing  fuel  tank.  That  AD  also 
requires  re|>etitive  inspections  for  wear 
or  damage  of  the  inlet  check  valves  and 
inlet  adapters  of  the  override/jettison 
piunps,  and  replacement  of  the  check 
valves  and  pumps  with  new  or 
serviceable  parts,  if  necessary.  For 
affected  airplanes,  such  replacement 
allows  the  AFM  revision  to  be  removed. 
That  AD  was  prompted  by  a  report  that 
inlet  adapters  of  override/jettison 
pumps  were  found  to  be  worn 
excessively,  which  allowed  contact  to 
occur  between  the  inlet  check  valve  and 
the  inducer.  The  requirements  of  that 
AD  are  intended  to  ensure  that  the 
flightcrew  is  advised  of  the  hazards  of 
dry  operation  of  the  override/jettison 
pumps  of  the  center  wing  fuel  tank,  and 
to  detect  and  correct  wear  or  damage  to 
the  inlet  check  valves  and  inlet  adapters 
of  the  override/jettison  pumps.  Such 
conditions,  if  not  corrected,  could  residt 
in  a  fire  or  explosion  in  the  fuel  tank 
during  dry  operation. 

Actions  Since  Issuance  of  Previous  Rule 

The  preamble  to  AD  98-16-19  stated 
that  the  FAA  considered  the 
requirements  of  that  AD  to  be  "interim 
action"  and  that  the  manufacturer  was 
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developing  a  modification  to  positively 
address  the  unsafe  condition.  The  FAA 
indicated  that  it  might  consider  further 
rulemaking  action  once  the  modification 
was  developed,  approved,  and  available. 
The  manufacturer  now  has  developed 
such  a  modification,  and  the  FAA  has 
determined  that  further  rulemaking 
action  is  indeed  necessary.  This 
proposed  AO  follows  from  that 
determination. 

Also,  the  existing  AD  applies  to  all 
Boeing  Model  747  series  airplanes. 
Boeing  has  informed  the  FAA  that  the 
approved  modification  will  be  installed 
on  all  Model  747  series  airplanes  having 
line  nimiber  1252  and  subsequent.  The 
FAA  has  determined  that  installation  of 
the  modification  during  production  is 
adequate  to  address  the  unsafe 
condition.  Therefore,  the  FAA  finds  that 
the  actions  required  by  the  existing  AO 
and  the  actions  in  this  proposed  AD  are 
not  necessary  for  airplanes  modified  in 
production,  which  leads  the  FAA  to 
remove  those  airplanes  from  the 
applicability  of  this  proposed  AD. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  747-28A2212, 
Revision  3,  dated  August  3,  2000.  That 
service  bulletin  describes  actions 
identical  to  those  in  Boeing  Alert 
Service  Bulletin  747-28A2212,  Revision 
2,  dated  May  14,  1998,  which  was 
referenced  in  the  existing  AD  as  the 
appropriate  source  of  service 
information.  Revision  3  of  the  service 
bulletin  also  describes  procedures  for  a 
terminating  action  that  entails  rework  of 
the  existing  pump  housing  and  impeller 
motor  assembly,  which  includes 
replacement  of  the  existing  inlet  check 
valve  and  inlet  adapter  with  new, 
improved  parts,  and  reidentification  of 
the  pump  housing  and  impeller  motor 
assembly  with  new  part  numbers.  This 
rework  eliminates  the  need  for  the 
currently  required  repetitive 
inspections.  Accomplishment  of  the 
actions  specified  in  Revision  3  of  the 
service  biUletin  is  intended  to 
adequately  address  the  identified  unsafe 
condition. 

Revision  3  of  the  service  bulletin 
refers  to  Crane  Hydro-Aire  Service 
Bulletins  60-703-28-33.  60-703-28-35. 
60-721-28-5,  and  60-723-28-5,  as 
secondary  sources  of  information  for  the 
rework  of  the  pump  housing  and 
impeller  motor  assembly.  The  FAA  has 
reviewed  Revision  1  of  these  service 
bulletins,  all  dated  November  20,  2000, 
and  finds  them  acceptable  secondary 
sources  of  information  for  the  rework. 


Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  98-16-19  to  continue  to 
require  repetitive  inspections  for  wear 
or  damage  of  the  inlet  check  valves  and 
inlet  adapters  of  the  override/jettison 
pumps,  and  corrective  actions,  if 
necessary.  This  proposed  AD  would 
also  continue  to  require,  for  certain 
airplanes,  revising  the  Airplane  Flight 
Manual  (AFM)  to  advise  the  flightcrew 
of  limitations  on  dry  (no  fuel)  operation 
of  the  override/jettison  pumps  of  the 
center  wing  fuel  tank,  until  the 
repetitive  inspections  described  above 
have  been  done.  This  action  would 
apply  to  fewer  airplanes  than  the 
existing  AD,  and  would  add  a  new 
requirement  for  rework  of  the  existing 
piunp  housing  and  impeller  motor 
assembly,  which  would  end  the 
repetitive  inspection  requirement.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously, 
except  as  discussed  below. 

Di£Eerences  Between  This  Proposed  AD 
and  the  Service  Bulletin 

As  stated  above.  Revision  3  of  the 
service  bulletin  describes  procedures  for 
rework  of  the  existing  pump  housing 
and  impeller  motor  assembly,  which 
gets  rid  of  the  need  for  the  repetitive 
inspections.  The  service  bulletin 
provides  for  the  rework  as  optional.  The 
FAA  finds  it  necessary  to  require 
operators  to  do  this  rework.  The 
decision  to  propose  the  rework  is  based 
on  the  FAA's  position  that 
modifications  or  design  changes  to 
remove  the  source  of  a  problem  will 
ensure  continued  operational  safety 
over  the  long  term  better  than  repetitive 
inspections.  The  view  that  repetitive 
inspections  may  be  inadequate  to  ensure 
the  safety  of  the  transport  airplane  fleet, 
along  with  consideration  of  the  human 
factors  associated  with  repetitive 
inspections,  hcis  led  the  FAA  to  place 
less  emphasis  on  special  procedures, 
such  as  repetitive  inspections,  and  more 
emphasis  on  design  improvements. 

In  developing  the  18-month 
compliance  time  for  this  action,  the 
FAA  considered  these  factors: 

•  The  urgency  of  the  subject  unsafe 
condition, 

•  The  amount  of  time  it  takes  to  do 
the  replacement  (10  work  hours),  and 

•  Tne  amount  of  time  needed  to  allow 
most  operators  to  do  the  replacement 
during  normal  scheduled  maintenance. 

The  FAA  finds  that  18  months  is  the 
optimal  amount  of  time  that  will  allow 


the  rework  to  be  done  on  all  afiected 
airplanes  without  compromising  flight 
safety. 

Cost  Impact 

There  are  approximately  1,100 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
250  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

For  affected  airplanes,  the  AFM 
revision  currently  required  by  AD  98- 
16-19  takes  approximately  1  work  hour 
per  airplane  to  accomplish,  at  an 
average  labor  ratd  of  $60  per  work  hour. 
Based  on  these  figures,  the  FAA 
estimates  that  the  cost  impact  of  this 
action  is  $60  per  airplane. 

The  inspections  currenUy  required  by 
AD  98-16-19  take  approximately  12 
work  hours  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Based  on  these  figures,  the  FAA 
estimates  that  the  cost  impact  of  this 
action  on  U.S.  operators  is  $180,000,  or 
$720  per  airplane,  per  inspection  cycle. 

The  rework  proposed  in  this  AD 
action  would  take  approximately  6  work 
hours  per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $1,978  per  airplane. 
Based  on  these  figures,  the  FAA 
estimates  that  the  cost  impact  of  the 
proposed  replacement  on  U.S.  operators 
is  $584,500,  or  $2,338  per  airplane.  The 
FAA  has  been  advised  that 
manufacturer  warranty  remedies  may  be 
available  for  labor  costs  and  parts 
associated  with  accomplishing  the 
proposed  rework.  Therefore,  the  future 
economic  cost  impact  of  this  action  on 
U.S.  operators  may  be  less  than  the  cost 
impact  figure  indicated  above. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regiilations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Govenunent  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
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I  j  Therefore,  it  is  determined  that  this 
proposal  would  not  have  federalism 
implications  under  Executive  Order 
13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedm^s  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  nimiber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-10695  (63  FR 
42210.  August  7, 1998),  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

Boeing:  Docket  200O-NM-317-AD. 

Supersedes  AD  98-16-19,  Amendment 
39-10695. 

Applicability:  Model  747  series  airplanes, 
line  numbers  1  through  1251  inclusive, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identiBed  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)(1)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 


Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  that  the  flightcrew  is  advised  of 
the  hazards  of  dry  operation  of  the  override/ 
jettison  pumps  of  the  center  wing  fuel  tank, 
and  to  prevent  wear  or  damage  to  the  inlet 
check  valves  and  inlet  adapters  of  the 
override/jettison  pumps,  which  could  result 
in  a  fire  or  explosion  in  the  fuel  tank  during 
dry  operation,  accomplish  the  following: 

Restatement  of  Requirements  of  AD  98-16- 
19 

Airplane  Flight  Manual  Revision 

(a)  For  airplanes  that  have  accumulated 
20,000  total  hours  time-in-service  or  more  as 
of  August  24,  1998  (the  effective  date  of  AD 
98-16-19,  amendment  39-10695):  Within  14 
days  after  August  24, 1998,  revise  the 
Limitations  section  of  the  FAA-approved 
Airplane  Flight  Manual  (AFM)  to  include  the 
following  procedures.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
into  the  AFM. 

"If  the  center  tank  override/jettison  fuel 
pumps  are  to  be  used,  there  must  be  at  least 
17,000  pounds  (7,720  kilograms)  of  fuel  in 
the  center  tank  prior  to  engine  start. 

"Do  not  operate  the  center  tank  override/ 
jettison  fuel  pumps  with  less  than  7,000 
pounds  (3,200  kilograms)  of  fuel  in  the  center 
tank.  For  airplanes  with  an  inoperative  center 
tank  scavenge  system,  this  7,000  pounds  of 
center  tank  fuel  must  be  considered 
unusable. 

"If  the  center  tank  override/jettison  fuel 
pumps  circuit  breakers  are  tripped,  do  not 
reset." 

Repetitive  Inspections  and  Corrective  Actions 

(b)  Prior  to  the  accumulation  of  10,000 
total  hours  time-in-service,  or  within  90  days 
after  August  24, 1998,  whichever  occurs 
later,  accomplish  the  requirements  of 
paragraphs  (b)(1)  and  (b)(2)  of  this  AD,  in 
accordance  with  the  Accomplishment 
Instructions  specified  in  Boeing  Alert  Service 
Bulletin  747-28A2212,  Revision  2.  dated 
May  14,  1998,  or  Revision  3,  dated  August  3, 
2000. 

(1)  Perform  a  detailed  visual  inspection  for 
wear  or  damage  of  the  inlet  check  valve  of 
the  left  and  right  override/jettison  pumps  of 
the  center  wing  fuel  tank. 

(i)  If  the  inlet  check  valve  passes  all  wear 
and  damage  criteria,  as  specified  in  Figure  3 
of  the  service  bulletin,  accomplish  the 
actions  specified  in  paragraph  (b)(l)(i)(A), 
(b)(l)(i)(B),  or  (b)(l)(i)(C)  of  this  AD.  as 
applicable. 

(A)  If  the  wear  to  the  stainless  steel  disk 
is  less  than  or  equal  to  0.70  inch,  and  does 
not  penetrate  the  disk,  repeat  the  inspection 
thereafter  at  intervals  not  to  exceed  10,000 
hours  time-in-service  after  the  last 
inspection,  until  paragraph  (dl  of  this  AD  has 
been  done. 

(B)  If  the  wear  to  the  stainless  steel  disk  is 
greater  than  0.70  inch,  and  does  not  penetrate 
the  disk,  repeat  the  inspection  thereafter  at 
intervals  not  to  exceed  1 ,000  hours  time-in- 
service  after  the  last  inspection,  until 
paragraph  (d)  of  this  AD  has  been  done. 

(C)  If  the  wear  penetrates  the  stainless  steel 
disk  of  the  inlet  check  valve,  prior  to  further 
flight,  accomplish  the  actions  specified  in 
paragraph  (b)(l)(ii)  of  this  AD. 


(ii)  If  the  inlet  check  valve  fails  any  wear 
or  damage  criteria,  as  specified  in  Figure  3 
of  the  service  bulletin,  prior  to  further  flight, 
replace  the  existing  check  valve  with  a  new 
or  serviceable  check  valve,  in  accordance 
with  the  service  bulletin.  Repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  10,000  hours  time-in-service  after  the 
last  inspection,  until  paragraph  (d)  of  this  AD 
has  been  done. 

(2)  Perform  a  detailed  visual  insptection  for 
wear  or  damage  of  the  inlet  adapter  of  the  left 
and  right  override/jettison  pumps  of  the 
center  wing  fuel  tank. 

(i)  If  the  wear  to  the  inlet  adapter  is  less 
than  or  equal  to  0.50  inch,  prior  to  further 
flight,  reinstall  the  existing  override/jettison 
pump,  in  accordance  with  the  alert  service 
bulletin.  Repeat  the  inspection  thereafter  at 
intervals  not  to  exceed  10,000  hours  time-in- 
service  after  the  last  inspection,  until 
paragraph  (d)  of  this  AD  has  been  done. 

(ii)  If  the  wear  to  the  inlet  adapter  is  greater 
than  0.50  inch,  but  less  than  0.60  inch,  prior 
to  further  flight,  accomplish  the  actions 
required  by  either  paragraph  (b)(2)(ii)(A)  or 
(b)(2)(ii)(B),  in  accordance  with  the  service 
bulletin. 

(A)  Install  a  new  or  serviceable  override/ 
jettison  pump,  and  repeat  the  inspection 
thereafter  at  intervals  not  to  exceed  10.000 
hours  time-in-service  after  the  last 
inspection,  until  paragraph  (d)  of  this  AD  has 
been  done.  Or 

(B)  Reinstall  the  existing  override/jettison 
pump,  and  repeat  the  inspection  thereafter  at 
intervals  not  to  exceed  1 ,000  hoiu^  time-in- 
service  after  the  last  inspection,  until 
paragraph  (d)  of  this  AD  has  been  done. 

(iii)  If  the  wear  to  the  inlet  adapter  is 
greater  than  or  equal  to  0.60  inch,  prior  to 
further  flight,  install  a  new  or  serviceable 
override/ jettison  pump,  in  accordance  with 
the  service  bulletin.  Repeat  the  inspection 
thereafter  at  intervals  not  to  exceed  10.000 
hours  time-in-service  after  the  last 
inspection,  until  paragraph  (d)  of  this  AD  has 
been  done. 

Note  2:  Boeing  Alert  Service  Bulletin  747- 
28A2212,  Revision  2,  dated  May  14,  1998, 
and  Revision  3.  dated  August  3.  2000. 
include  figures  that  illustrate  specific  areas  to 
inspect  for  wear  and  damage. 

Note  3:  Accomplishment  of  the  actions 
specified  in  paragraph  (b)  of  this  AD  prior  to 
August  24, 1998,  in  accordance  with 
Revision  1  of  Boeing  Alert  Service  Bulletin 
747-28A2212,  dated  April  23,  1998.  is 
considered  acceptable  for  compliance  with 
paragraph  (b)  of  this  AD. 

Terminating  Action  for  Paragraph  (a) 

(c)  Accomplishment  of  the  actions 
specifled  by  paragraph  (b)  of  this  AD 
constitutes  terminating  action  for  the 
requirements  of  paragraph  (a)  of  this  AD. 
Following  accomplishment  of  those  actions, 
the  AFM  revision  may  be  removed  from  the 
AFM. 

New  Requirements  of  This  AD 

Replacement  of  Pump  Housing  and  Impeller 
Motor  Assembly 

(dl  Within  18  months  after  the  effective 
date  of  this  AD:  Rework  the  existing  pump 
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housing  and  impeller  motor  assembly, 
including  replacing  the  existing  inlet  check 
valve  and  inlet  adapter  with  new,  improved 
parts;  in  accordance  with  Boeing  Service 
Bulletin  747-28A2212,  Revision  3.  dated 
August  3,  2000.  This  replacement  ends  the 
requirements  of  paragraphs  (a)  and  (b)  of  this 
AD. 

Note  4:  Boeing  Service  Bulletin  747- 
28A2212.  Revision  3,  references  Crane 
Hydro- Aire  Service  Bulletins  60-703-28-33, 
60-703-28-35,  60-721-28-5,  and  60-723- 
28-5,  as  secondary  sources  of  information  for 
the  rework  of  the  pump  housing  and  impeller 
motor  assembly. 

Spares 

(e)  As  of  the  effective  date  of  this  AD,  no 
person  may  install  a  pump  housing  or 
impeller  motor  assembly  with  a  part  number 
listed  in  the  "Existing  Part  Nimiber"  column 
of  the  table  in  Pao-agraph  2.E.  of  Boeing 
Service  Bulletin  747-28A2212,  Revision  3, 
dated  August  3.  2000,  on  any  airplane. 

Alternative  Methods  of  Compliance 

(f)(1)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO),  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Seattle  ACO. 

(2)  Alternative  methods  of  compliance, 
approved  previously  in  accordance  with  AD 
98-16-19,  amendment  39-10695,  are 
approved  as  alternative  methods  of 
compliance  with  the  corresponding 
requirements  of  this  AD. 

Note  5:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  February 
9.  2001. 

Vi  Lm  Lipsld, 

Manager.  Transport  Aiqjlane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  01-3859  Filed  2-14-01;  8:45  am] 
BIUJNQ  CODE  4eiO-13-U 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parts  1, 20, 25,  and  26 

[REG-106513-00] 
RIN  1545-AX96 

Definition  of  income  for  Trust 
Purposes 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

and  notice  of  public  hearing. 

SUMMARY:  This  dociunent  contains 
proposed  regulations  revising  the 
definition  of  income  under  section 
643(b)  of  the  Internal  Revenue  Code  to 
take  into  account  changes  in  the 
definition  of  trust  accounting  income 
under  state  laws.  The  proposed 
regulations  also  clarify  the  situations  in 
which  capital  gains  are  included  in 
distributable  net  income  under  section 
643(a)(3).  Conforming  amendments  are 
made  to  regulations  affecting  ordinary 
trusts,  pooled  income  funds,  charitable 
remainder  trusts,  trusts  that  qualify  for 
the  gift  and  estate  tax  marital  deduction, 
and  trusts  that  are  exempt  from 
generation-skipping  transfer  taxes.  This 
dociunent  also  provides  notice  of  a 
public  hearing  on  these  proposed 
regidations. 

DATES:  Written  and  electronic  comments 
must  be  received  by  May  18,  2001. 
Outlines  of  topics  to  be  discussed  at  the 
public  hearing  scheduled  for  Jime  8, 
2001  must  be  received  by  May  18,  2001. 
ADDRESSES:  Send  submissions  to: 
CC:M&SP:RU  (REG-106513-00),  room 
5226,  Internal  Revenue  Service,  POB 
7604,  Ben  Franklin  Station,  Washington, 
DC  20044.  Submissions  may  be  hand 
deUvered  Monday  through  Friday 
between  the  hours  of  8  a.m.  and  5  p.m. 
to:  CC:M&SP:RU  (REG-106513-00), 
Coiuier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue, 
NW.,  Washington,  DC.  Alternatively, 
taxpayers  may  submit  comments 
electronically  via  the  Internet  by 
selecting  the  "Tax  Regs"  option  on  the 
IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at:  http://www.irs.ustreas.gov/ 
taxregs/regslist.html.  The  public 
hearing  will  be  held  in  the  IRS 
Auditorium,  Internal  Revenue  Building, 
1111  Constitution  Avenue.  NW.. 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  proposed  regulations, 
Bradford  Poston  at  (202)  622-3060  (not 
a  toll-fi«e  number);  concerning 


submissions  of  comments,  the  hearing, 
and/or  to  be  placed  on  the  building 
access  list  to  attend  the  hearing,  Guy  R, 
Traynor,  202-622-8452  (not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  643(b)  provides  a  definition  of 
the  term  income  for  purposes  of 
subparts  A  through  D  of  part  I  of 
subchapter )  of  the  Internal  Revenue 
Code  (Code) .  The  term  income,  when 
not  modified  by  any  other  term,  means 
the  amount  of  income  of  the  trust  or 
estate  determined  under  the  terms  of  the 
governing  instrument  and  applicable 
local  law.  Section  1.643(b)-l  further 
provides  that  trust  provisions  that 
depart  fundamentally  from  the  concepts 
of  local  law  in  determining  what 
constitutes  income  will  not  be 
recognized. 

These  statutory  and  regidatory 
provisions  date  back  to  a  time  when, 
under  state  statutes,  dividends  and 
interest  were  considered  income  and 
were  allocated  to  the  income  beneficiary 
while  capital  gains  were  allocated  to  the 
principal  of  the  trust.  Changes  in  the 
types  of  available  investments  and  in 
investment  philosophies  have  caused 
states  to  revise,  or  to  consider  revising, 
these  traditional  concepts  of  income  and 
principal. 

The  prudent  investor  standard  for 
managing  trust  assets  has  been  enacted 
by  many  states  and  encourages 
fiduciaries  to  adopt  an  investment 
strategy  designed  to  maximize  the  total 
return  on  trust  assets.  Under  this 
investment  strategy,  trust  assets  should 
be  invested  for  total  positive  return,  that 
is,  ordinary  income  plus  appreciation, 
in  order  to  maximize  the  value  of  the 
trust.  Thus,  under  certain  economic 
circumstances,  equities,  rather  than 
bonds,  would  constitute  a  greater 
portion  of  the  trust  assets  than  they 
would  under  traditional  investment 
standards. 

One  of  the  concerns  with  shifting 
trust  investments  toward  equities  and 
away  fitjm  bonds  is  the  potential 
adverse  impact  on  the  income 
beneficiary.  Based  on  the  traditional 
concepts  of  income  and  principal,  the 
income  beneficiary  is  entitied  only  to 
the  dividends  and  interest  earned  by  the 
trust  assets.  The  dividend  return  on 
equities  as  a  percentage  of  their  value 
traditionally  has  been  substantially  less 
than  the  interest  return  on  bonds. 

To  ensiue  that  the  income  beneficiary 
is  not  penedized  if  a  trustee  .adopts  a 
total  return  investment  strategy,  many 
states  have  made,  or  are  considering 
making,  revisions  to  the  definitions  of 
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income  and  principal.  Some  state 
statutes  permit  the  trustee  to  make  an 
equitable  adjustment  between  income 
and  principal  if  necessary  to  ensure  that 
both  the  income  beneficiary  and  the 
remainder  beneficiary  are  treated 
impartially,  based  on  what  is  fair  and 
reasonable  to  all  of  the  beneficiaries. 
Thus,  a  receipt  of  capital  gains  that 
previously  would  have  been  allocated  to 
principal  may  be  allocated  by  the 
trustee  to  income  if  necessary  to  treat 
both  parties  impartially.  Conversely,  a 
receipt  of  dividends  or  interest  that 
previously  would  have  been  allocated  to 
income  may  be  allocated  by  the  trustee 
to  principal  if  necessary  to  treat  both 
parties  impartially. 

Other  states  are  proposing  legislation 
that  would  allow  the  trustee  to  pay  a 
unitrust  amount  to  the  income 
beneficiary  in  satisfaction  of  that 
beneficiary's  right  to  the  income  from 
the  trust.  This  luiitrust  amount  will  be 
a  fixed  percentage,  sometimes  required 
to  be  within  a  range  set  by  state  statute, 
of  the  fair  market  value  of  the  trust 
assets  determined  annually. 

Questions  have  arisen  concerning 
how  these  state  statutory  changes  affect 
the  definition  of  income  provided  in 
section  643(b)  and  the  other  Code 
provisions  that  rely  on  the  section 
643(b)  definition  of  income.  This 
definition  of  income  affects  trusts 
including,  but  not  limited  to,  ordinary 
trusts,  charitable  remainder  trusts, 
pooled  income  funds,  and  qualified 
subchapter  S  trusts. 

In  addition,  trusts  that  qualify  for  the 
gift  or  estate  tax  marital  deduction  must 
pay  to  the  spouse  all  the  income  from 
the  property.  All  the  income  is 
considered  paid  to  the  spouse  if  the 
effect  of  the  trust  is  to  give  the  spouse 
substantially  that  degree  of  beneficial 
enjoyment  of  the  trust  property  that  the 
principles  of  trust  law  accord  to  a 
person  who  is  unqualifiedly  designated 
as  the  life  beneficiary  of  a  trust.  Section 
25.2523(e)-l(f)  of  the  Gift  Tax 
RegiUations  and  §  20.2056(b)-5(f)  of  the 
Estate  Tax  Regulations.  Questions  have 
arisen  whether  the  spouse  is  entitled  to 
all  the  income  from  the  properfy  in  a 
state  that  permits  equitable  adjustments 
or  imitrust  payments. 

Similarly,  questions  have  arisen  as  to 
whether  an  otherwise  exempt  trust 
which  uses  equitable  adjustments  or 
imitrust  payments  will  be  subject  to  the 
generation-skipping  transfer  tax 
provisions  of  chapter  13  of  the  Code. 

Explanation  of  Provisions 

Definition  of  Income 

The  proposed  regulations  will  amend 
he  definition  of  income  under 


§  1.643(b)-l  to  take  into  account  certain 
state  statutory  changes  to  the  concepts 
of  income  and  principal.  Under  the 
proposed  regulations,  trust  provisions 
that  depart  fundamentally  from 
traditional  concepts  of  income  and 
principal  (that  is,  allocating  ordinary 
income  to  income  and  capital  gains  to 
principal)  will  generally  continue  to  be 
disregarded,  as  they  are  under  the 
current  regulations.  However,  amounts 
allocated  between  income  and  principal 
pursuant  to  applicable  state  law  will  be 
respected  if  state  law  provides  for  a 
reasonable  apportionment  between  the 
income  and  remainder  beneficiaries  of 
the  total  return  of  the  trust  for  the  year, 
taking  into  account  ordinary  income, 
capital  gains,  and,  in  some  situations, 
unrealized  appreciation.  For  example,  a 
state  law  that  provides  for  the  income 
beneficiary  to  receive  each  year  a 
unitrust  amount  of  between  3%  and  5% 
of  the  annual  foir  market  value  of  the 
trust  £issets  is  a  reasonable 
apportionment  of  the  total  return  of  the 
trust.  Similarly,  a  state  law  that  permits 
the  trustee  to  make  equitable 
adjustments  between  income  and 
principal  to  fulfill  the  trustee's  duty  of 
impartiality  between  the  income  and 
remainder  beneficiaries  is  a  reasonable 
apportionment  of  the  total  return  of  the 
trust. 

In  addition,  an  allocation  of  capital 
gains  to  income  will  be  respected  under 
certain  circumstances.  Such  an 
allocation  will  be  respected  if  directed 
by  the  terms  of  the  governing 
instrument  and  applicable  local  law. 
Similarly,  if  a  trustee,  pursuant  to  a 
discretionary  power  granted  to  the 
trustee  by  local  law  or  by  the  governing 
instrument  (if  not  inconsistent  with 
local  law),  allocates  capital  gains  to 
income,  the  allocation  will  be  respected, 
provided  the  power  is  exercised  in  a 
reasonable  and  consistent  manner. 

The  proposed  changes  to  the 
regulations  will  permit  trustees  to 
implement  a  total  return  investment 
strategy  and  to  follow  the  applicable 
state  statutes  designed  to  treat  the 
income  and  remainder  beneficiaries 
impartially.  At  the  same  time,  the 
limitations  imposed  by  the  proposed 
regulations  ensure  that  the  Code 
provisions  relying  on  the  definition  of 
income  under  section  643(b)  are  not 
undermined  by  an  unlimited  ability  of 
the  trustee  to  allocate  between  income 
and  principal. 

Pooled  Income  Funds 

A  special  rule  is  proposed  to  be  added 
to  the  regulations  covering  pooled 
income  funds  to  address  the  problems 
arising  from  the  potential  application  of 
the  new  state  statutes  to  these  fimds.  A 


pooled  income  fund  as  defined  in 
section  642(c)(5)  is  a  split-interest  trust 
created  and  maintained  by  certain  types 
of  charitable  organizations. 
Noncharitable  beneficiaries  receive  the 
income  from  the  commingled  fund 
during  their  lives  and  the  charitable 
organization  receives  the  remainder 
interests.  The  income  that  is  to  be  paid 
to  the  noncharitable  beneficiaries  is 
income  as  defined  in  section  643(b). 
§1.642(c)-5(i). 

A  pooled  income  fund  is  a  trust 
subject  to  taxation  under  section  641.  It 
is  entitied  to  a  distribution  deduction 
under  section  661  for  income 
distributed  to  the  noncharitable 
beneficiaries.  In  addition,  it  receives  a 
charitable  deduction  under  section 
642(c)(3)  for  any  amount  of  net  long- 
term  capital  gain  which  pursuant  to  the 
terms  of  the  governing  instrument  is 
permanentiy  set  aside  for  charitable 
purposes.  A  pooled  income  fund  is 
taxed  on  any  net  short-term  capital  gain 
that  is  not  required  to  be  distributed  to 
the  income  beneficiaries  pursuant  to  the 
terms  of  the  governing  instrument  and 
applicable  local  law. 

Under  traditional  principles  of 
income  and  principjil,  ordinary  income 
would  be  paid  to  the  income 
beneficiaries.  Any  net  long-term  capital 
gain  would  be  allocated  to  principal  to 
be  held  for  the  ultimate  benefit  of  the 
charitable  remainderman  and  therefore 
would  qualify  for  the  charitable 
deduction  under  section  642(c)(3). 

If  a  pooled  income  fund  were  to  pay 
the  income  beneficiaries  a  unitrust 
amount  in  satisfaction  of  their  right  to 
income,  as  provided  by  proposed  state 
statutes,  long-term  capital  gains  would 
no  longer  qualify  for  the  charitable 
deduction.  Any  net  long-term  capital 
gain  not  required  to  be  distributed 
during  the  current  year  would  be  added 
to  principal.  However,  the  amount  of 
the  gain  would  not  be  permanently  set 
aside  for  charitable  purposes  because 
this  amount  may  be  used  in  the  future 
to  make  the  unitrust  payment  to  the 
income  beneficiaries.  A  similar  situation 
arises  if  the  trustee  is  permitted  under 
state  law  to  make  equitable  adjustments 
with  respect  to  unrealized  appreciation 
in  the  value  of  the  trust  assets.  A  portion 
of  any  subsequently  realized  capital 
gain  may  already  have  been  treated  as 
distributed  to  the  income  beneficiaries 
in  accordance  with  an  equitable 
adjustment  distribution. 

"The  proposed  regulations  will  amend 
§  1.642(c)-2(c)  to  address  these  issues 
for  pooled  income  funds.  Thus,  no  net 
long-term  capital  gain  qualifies  for  the 
charitable  deduction  if,  under  the  terms 
of  the  governing  instrument  and 
applicable  state  law,  income  may  be  a 
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unitrust  amount  or  may  include  an 
equitable  adjustment  with  respect  to 
unrealized  appreciation  in  the  value  of 
the  trust  assets. 

Charitable  Remainder  Unitrusts 

A  charitable  remainder  imitrust  is  a 
split-interest  trust  that  provides  for  a 
specified  distribution  to  one  or  more 
noncharitable  beneficiaries  for  life  or  a 
term  of  years,  with  an  irrevocable 
remainder  interest  held  for  the  benefit  of 
a  charitable  organization.  Under  section 
664(d)(2),  the  amount  distributed  to  the 
noncharitable  beneficiaries  is  a  fixed 
percentage  (not  less  than  5%  and  not 
moi«  than  50%)  of  the  annual  iaii 
market  value  of  the  trust  assets. 
Alternatively,  under  section  664(d)(3), 
the  unitrust  amoimt  may  be  the  lesser  of 
this  fixed  percentage  amount  or  trust 
income  (with  or  without  a  make-up 
amoimt).  For  this  purpose,  trust  income 
means  income  as  defined  under  section 
643(b)  and  the  apphcahle  regulations. 
Sl.664-3(a)(l)(i)(b). 

Under  proposed  state  statutes,  trust 
income  could  be  a  fixed  {}ercentage  of 
the  annual  fair  market  value  of  the  trust 
assets,  and  the  fixed  percentage  may  be 
less  than  5%.  A  net  income  charitable 
remainder  unitrust  using  such  a  state 
statutory  definition  of  income  would  in 
substance  be  a  fixed  percentage  unitrust 
with  a  percentage  less  than  the  5% 
required  by  section  664(d)(2).  Therefore, 
the  proposed  regulations  will  amend 
§  1.664-3(a)(l)(i)(b)  to  provide  that 
income  imder  the  terms  of  the  governing 
instrument  and  applicable  local  law 
may  not  be  determined  by  reference  to 
a  fixed  percentage  of  the  aimual  fair 
market  value  of  the  trust  property.  If  the 
applicable  state  law  defines  income  as 
a  unitrust  amoimt,  the  governing 
instrument  of  a  net  income  charitable 
remainder  unitrust  must  provide  its 
own  definition  of  trust  income.  In 
addition,  the  proposed  regulations  will 
provide  that  capital  gains  attributable  to 
appreciation  in  the  value  of  assets  after 
the  date  contributed  to  the  trust  or 
purchased  by  the  trust  may  be  allocated 
to  income  under  the  terms  of  the 
governing  instrument  and  applicable 
local  law.  Such  an  allocation,  however, 
may  not  be  discretionary  with  the 
trustee.  The  section  664  regulations 
already  prohibit  the  allocation  of  pre- 
contribution  gains  to  income. 

Capital  Gains  and  Distributable  Net 
Income 

Section  643(a)(3)  provides  that  gains 
from  the  sale  or  exchange  of  capital 
assets  are  excluded  from  distributable  - 
net  income  to  the  extent  that  these  gains 
are  allocated  to  corpus  and  they  are  not 
either  paid,  credited,  or  required  to  be 


distributed,  to  a  beneficiary  during  the 
year,  or  paid,  permanently  set  aside,  or 
to  be  used  for  a  charitable  piupose.  The 
circumstances  in  which  capital  gains  are 
considered  paid  or  credited  to  a 
beneficiary  diuing  the  year,  and 
therefore  included  in  distributable  net 
income,  are  not  entirely  clear.  In 
addition,  the  revisions  to  state  law 
definitions  of  income  have  precipitated 
additional  questions  in  this  area.  The 
question  arises,  for  example,  whether 
realized  capital  gains  are  included  in 
the  unitrust  amount  distributed  to  the 
income  beneficiary  under  local  law,  if 
the  unitrust  amoimt  exceeds  the  trust's 
ordinary  income. 

The  proposed  regulations  will  amend 
§  1.643(a)-3(a)  to  clarify  the 
circumstances  in  which  capital  gains  are 
includible  in  distributable  net  income 
for  the  year.  In  general,  capital  gains  are 
included  in  distributable  net  income  to 
the  extent  they  are,  pursuant  to  the 
terms  of  the  governing  instrument  or 
local  law.  or  pursuant  to  a  reasonable 
and  consistent  exercise  of  discretion  by 
the  fiduciary  (in  accordance  with  a 
power  granted  to  the  fiduciary  by  the 
governing  instrument  or  local  law): 
allocated  to  income;  allocated  to  corpus 
but  treated  by  the  fiduciary  on  the 
trust's  books,  records,  and  tax  returns  as 
part  of  a  distribution  to  a  beneficiary;  or 
allocated  to  corpus  but  utilized  by  the 
fiduciary  in  determining  the  amount 
which  is  distributed  or  required  to  be 
distributed  to  a  beneficiary.  As  is  the ' 
case  under  the  ciurent  regulations, 
capital  gains  that  are  paid,  permanently 
set  aside,  or  to  be  used  for  the  purposes 
specified  in  section  642(c)  are  included 
in  the  distributable  net  income.  Capital 
losses  are  netted  at  the  trust  level 
against  any  capital  gains,  except  for  a 
capital  gain  that  is  utilized  in 
determining  the  amount  that  is 
distributed  or  required  to  be  distributed 
to  a  particular  beneficiary. 

Under  the  proposed  regulations, 
capital  gains  will  be  included  in 
distributable  net  income  under  certain 
circumstances  that  are  directed  by  the 
terms  of  the  governing  instrument  and 
applicable  local  law.  Thus,  any  capital 
gain  that  is  included  in  the  section 
643(b)  definition  of  income  is  included 
in  distributable  net  income.  Similarly, 
any  capital  gain  that  is  used  to 
determine  the  amount  or  the  timing  of 
a  distribution  to  a  beneficiary  is 
included  in  distributable  net  income. 

Capital  gains  are  also  included  in 
distributable  net  income  if  the  fiduciary, 
pursuant  to  a  discretionary  power 
granted  by  local  law  or  by  the  governing 
instrument  (if  not  inconsistent  with 
local  law),  treats  the  capital  gains  as 
distributed  to  a  beneficiary,  provided 


the  power  is  exercised  in  a  reasonable 
and  consistent  manner.  Thus,  if  a 
trustee  exercises  a  discretionary  power 
by  consistently  treating  any  distribution 
in  excess  of  ordinary  income  as  being 
made  from  realized  capital  gains,  any 
capital  gain  so  distributed  is  included  in 
distributable  net  income. 

The  provisions  of  sections  643(b)  and 
643(a)(3)  are  further  intertwined  when 
consideration  is  given  to  the  new  state 
statutory  provisions  defining  income.  If, 
under  the  terms  of  the  governing 
instrument  or  applicable  local  law, 
realized  capital  gains  are  treated  as 
income  to  the  extent  the  unitrust 
amount  or  the  equitable  adjustment 
amount  exceeds  ordinary  income, 
capital  gains  so  treated  are  included  in 
distributable  net  income.  A  similar 
result  is  achieved  for  capital  gains 
consistently  allocated  to  income  by  the 
fiduciary  pursuant  to  a  discretionary 
power.  In  any  other  situation,  capital 
gains  will  be  excluded  from 
distributable  net  income  and  will  be 
taxed  to  the  trust. 

Distributions  in  Kind 

The  proposed  regulations  will  clarify 
the  consequences  of  certain 
distributions  of  property  in  kind  for 
purposes  of  the  distribution  deductions 
under  sections  651  and  661.  Thus,  if 
property  is  distributed  to  a  beneficiary 
in  satisfaction  of  the  beneficiary's  right 
to  income,  the  trust  will  be  treated  as 
having  sold  the  property  for  its  fair 
market  value  on  the  date  of  distribution. 

Trusts  Qualifying  for  Gift  and  Estate 
Tax  Marital  Deduction 

Certain  transfers  of  property  in  trust 
for  the  benefit  of  the  spouse  qualify  for 
the  marital  deduction  for  gift  and  estate 
tax  purposes.  These  transfers  include  a 
Ufe  estate  with  a  general  power  of 
appointment  described  in  sections 
2523(e)  and  2056(b)(5)  and  qualified 
terminal  interest  property  described  in 
sections  2523(f)  and  2056(b)(7).  One  of 
the  requirements  of  these  provisions  is 
that  the  spouse  must  be  entitled  for  life 
to  all  the  income  from  the  trust 
property.  The  rules  for  determining 
whether  the  spouse  is  entitled  to  all  the 
income  fitim  either  a  life  estate  with  a 
general  power  of  appointment  trust  or  a 
qualified  terminable  interest  trust  are  set 
forth  in  §  20.2056(b)-5(f)  of  the  Estate 
Tax  Regulations  and  §  25.2523(e)-l(0  of 
the  Gift  Tax  Regulations.  These  rules 
provide  that  if  an  interest  is  transferred 
in  trust,  the  spouse  is  entitled  for  life  to 
all  the  income  from  the  entire  interest 
or  a  specific  portion  of  the  entire 
interest  if  the  effect  of  the  trust  is  to  give 
the  spouse  substantially  that  degree  of 
beneficial  enjoyment  of  the  trust 
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property  during  the  spouse's  life  which 
the  principles  of  the  law  of  trusts  accord 
a  person  who  is  unqualifiedly 
designated  as  the  life  beneficiary  of  a 
trust. 

The  proposed  regulations  will  provide 
that  a  spouse's  interest  satisfies  the 
income  standard  set  forth  in 
§§  20.2056(b)-5(f)  and  25.2523(e}-l(f)  if 
the  spouse  is  entitled  to  income  as 
defined  under  a  state  statute  that 
provides  for  a  reasonable  apportionment 
between  the  income  and  remainder 
beneficiaries  of  the  total  return  of  the 
trust  and  that  meets  the  requirements  of 
§  1.643(b)-l(a).  As  the  examples  under 
§  1.643(b)-l(a)  make  clear,  reasonable 
apportionment  can  be  accomplished 
through  a  unitrust  definition  of  income 
or  by  giving  the  trustee  the  power  to 
make  equitable  adjustments  between 
income  and  principal.  In  addition,  a 
conforming  amenchnent  is  made  to 
§  2Q.2056A-5(c)(2)  providing  rules 
regarding  distributions  of  income  from  a 
qualified  domestic  trust. 

Trusts  Exempt  From  Generation- 
Skipping  Transfer  Tax 

In  general,  under  the  effective  date 
rules  accompanying  the  generation- 
skipping  transfer  (GST)  tax  statutory 
provisions,  a  trust  that  was  irrevocable 
on  September  25, 1985,  is  not  subject  to 
the  GST  tax  provisions,  unless  a  GST 
transfer  is  made  out  of  corpus  added  to 
the  trust  after  that  date.  Section 
1433(b)(2)(A)  of  the  Tax  Reform  Act  of 
1986  (TRA),  Public  Uw  99-514  (100 
Stat.  2085,  2731),  1986-3  (Vol.  1)  C.B. 
1,  634.  The  regulations  provide 
guidance  on  when  certain  changes  made 
to  the  terms  of  an  exempt  trust  will  not 
be  treated  as  causing  the  trust  to  lose  its 
exempt  or  grandfathered  status.  One 
safe-harbor  in  §  26.2601-l(b)(4)(i)(D)  is 
for  modifications  that  will  not  shift  a 
beneficial  interest  in  the  trust  to  a  lower 
generation  beneficiary  or  increase  the 
amount  of  a  GST  transfer. 

Under  the  proposed  regulations,  the 
administration  of  a  pre-September  25, 
1985  trust  in  conformance  with  a  state 
law  that  defines  income  as  a  unitrust 
amoimt,  or  permits  equitable 
adjustments  between  income  and 
principal  to  ensure  impartiality,  and 
that  meets  the  requirements  of 
§  1.643(b)-l(a)  will  not  be  treated  as  a 
modification  that  shifts  a  beneficial 
interest  to  a  lower  generation 
beneficiary,  or  increases  the  amount  of 
a  generation-skipping  transfer. 

Proposed  ESiective  Date 

The  regulations  are  proposed  to  apply 
to  trusts  and  estates  for  taxable  years 
that  begin  on  or  after  the  date  that  final 


regulations  are  published  in  the  Federal 
Register. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and,  because  these 
regulations  do  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibilify  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Therefore,  a 
Regidatory  Flexibihty  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  tb  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (preferably  a  signed 
original  and  eight  (8)  copies)  and 
comments  sent  via  the  Internet  that  are 
submitted  timely  to  the  IRS.  The  IRS 
and  Treasury  request  comments  on  the 
clarity  of  the  proposed  regulations  and 
how  ibey  may  be  made  easier  to 
understand.  All  comments  will  be 
available  for  public  inspection  and 
copying.  A  pubUc  hearing  has  been 
scheduled  for  June  8,  2001,  in  the  IRS 
Auditorium,  Internal  Revenue  Service, 
1111  Constitution  Avenue,  NW., 
Washington,  DC.  Owing  to  building 
security  procedures,  visitors  must  enter 
at  the  10th  Street  entrance,  located 
between  Constitution  and  Pennsylvania 
Avenues,  NW.  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  beyond  the  immediate 
entrance  area  more  than  15  minutes 
before  the  hearing  starts.  For 
information  about  having  your  name 
placed  on  the  building  access  list  to 
attend  the  bearing,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
preamble. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing.  Persons  who  wish 
to  present  oral  comments  at  the  hearing 
must  submit  written  or  electronic 
comments  and  an  outline  of  the  topics 
to  be  discussed  and  the  time  to  be 
devoted  to  each  topic  (preferably  a 
signed  original  and  eight  (8)  copies)  by 
May  18,  2001.  A  period  of  10  minutes 
will  be  allotted  to  each  person  making 
comments. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 


deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Drafting  Information 

Various  personnel  from  offices  of  the 
IRS  and  the  Treasury  Department 
participated  in  the  development  of  these 
proposed  regulations. 

List  of  Sub)ect8 

26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  20 

Estate  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  25 

Gift  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  26 

Estate  taxes,  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  1.  20.  25. 
and  26  are  proposed  to  be  amended  as 
follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  * 
Par.  2.  In  §  1.642(c)-2.  paragraph  (c) 
is  amended  by  adding  a  sentence  after 
the  first  sentence  to  read  as  follows: 

§  1 .642(c>-2    Unlimited  deduction  for 
amounts  permanently  set  aside  for  a 
charitable  purpose. 

***** 

(c)  *  *  *  No  amoimt  of  net  long-term 
capital  gain  shall  be  considered 
permanently  set  aside  for  charitable 
purposes  if  it  is  possible,  under  the 
terms  of  the  fund's  governing 
instrutnent  or  applicable  local  law.  that 
the  income  beneficiaries'  right  to 
income  may.  at  any  time,  be  satisfied  by 
the  payment  of  either  an  amount  equal 
to  a  fixed  percentage  of  the  annual  fair 
market  value  of  the  trust  property  or  any 
amount  based  on  unrealized 
appreciation  in  the  value  of  the  trust 
property.  *  *  * 
«****• 

Par.  3.  Section  1.643(a)-3  is  revised  to 
read  as  follows: 

§1.643(a)-3    Capital  gains  and  losses. 

(a)  In  general.  Except  as  provided  in 
§  1.643(a)-6  and  in  paragraph  (b)  of  this 
section,  gains  from  the  sale  or  exchange 
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of  capital  assets  are  ordinarily  excluded 
from  distributable  net  income  and  are 
not  ordinarily  considered  as  paid, 
credited,  or  required  to  be  distributed  to 
any  beneficiary. 

(b)  Capital  gains  included  in 
distributable  net  income.  Gains  from  the 
sale  or  exchange  of  capital  assets  are 
included  in  distributable  net  income  to 
the  extent  they  are,  pursuant  to  the 
terms  of  the  governing  instrument  and 
applicable  local  law,  or  pursuant  to  a 
reasonable  and  consistent  exercise  of 
discretion  by  the  fiduciary  (in 
accordance  with  a  power  granted  to  the 
fiduciary  by  local  law  or  by  the 
governing  instrument,  if  not 
inconsistent  with  local  law) — 

(1)  Allocated  to  income; 

(2)  Allocated  to  corpus  but  treated  by 
the  fiduciary  on  the  trust's  books, 
records,  and  tax  returns  as  part  of  a 
distribution  to  a  beneficiary;  or 

(3)  Allocated  to  corpus  but  utilized  by 
the  fiduciary  in  determining  the  amount 
which  is  distributed  or  required  to  be 
distributed  to  a  beneficiary. 

(c)  Charitable  contributions  included 
in  distributable  net  income.  If  capital 
gains  are  paid,  permanently  set  aside,  or 
to  be  used  for  the  purposes  specified  in 
section  642(c),  so  that  a  charitable 
deduction  is  allowed  under  that  section 
in  respect  of  the  gains,  they  must  be 
included  in  the  computation  of 
distributable  net  income. 

(d)  Capital  losses.  Losses  from  the  sale 
or  exchange  of  capital  assets  shall  first 
be  netted  at  the  trust  level  against  any 
gains  from  the  sale  or  exchange  of 
capital  assets,  except  for  a  capital  gain 
that  is  utilized  under  paragraph  (b)(3)  of 
this  section  in  determining  the  amount 
that  is  distributed  or  required  to  be 
distributed  to  a  particular  beneficiary. 
See  §  1.642(h)-l  with  respect  to  capital 
loss  carryovers  in  the  year  of  final 
termination  of  an  estate  or  trust. 

(e)  Examples.  The  following  examples 
illustrate  the  niles  of  this  section: 

Example  1.  Under  the  terms  of  Trust's 
governing  instrument,  all  income  is  to  be 
paid  to  A  for  life.  Trustee  is  given        , 
discretionary  powers  to  invade  principal  for 
A's  benefit  and  to  deem  discretionary 
distributions  to  be  made  from  capital  gains 
realized  during  the  year.  During  Trust's  first 
taxable  year.  Trust  has  S5.000  of  dividend 
income  and  $10,000  of  capital  gain  from  the 
sale  of  securities.  Pursuant  to  the  terms  of  the 
governing  instrument  and  applicable  local 
law.  Trustee  allocates  the  SlO.OOO  capital 
gain  to  principal.  During  the  year.  Trustee 
distributes  to  A  S5,000.  representing  A's  right 
to  trust  income.  In  addition.  Trustee 
distributes  to  A  $12,000,  pursuant  to  the 
discretionary  power  to  distribute  principal. 
Trustee  does  not  exercise  the  discretionary 
power  to  deem  the  discretionary 
distributions  of  principal  as  being  paid  from 
capital  gains  realized  during  the  year. 


Therefore,  the  capital  gains  realized  during 
the  year  are  not  included  in  distributable  net 
income  and  the  $10,000  of  capital  gain  is 
taxed  to  the  trust. 

Example  2.  The  facts  are  the  same  as  in 
Example  1,  except  that  Trustee  intends  to 
follow  a  regular  practice  of  treating 
discretionary  distributions  as  being  paid  first 
from  any  net  capital  gains  realized  by  Trust 
during  the  year.  Trustee  evidences  this 
treatment  by  including  the  $10,000  capital 
gain  in  distributable  net  income  on  Trust's 
federal  income  tax  return  so  that  it  is  taxed 
to  A.  This  treatment  of  the  capital  gains  is  a 
reasonable  exercise  of  Trustee's  discretion.  In 
future  years  Trustee  must  treat  all 
discretionary  distributions  as  being  made 
first  from  any  realized  capital  gains. 

Example  3.  The  facts  are  the  same  as  in 
Example  1 ,  except  that  pursuant  to  the  terms 
of  the  governing  instrument  (in  a  provision 
not  inconsistent  with  applicable  local  law), 
capital  gains  realized  by  Trust  are  allocated 
to  income.  Because  the  capital  gains  are 
allocated  to  income  pursuant  to  the  terms  of 
the  governing  instrument,  the  $10,000  capital 
gain  is  included  in  Trust's  distributable  net 
income  for  the  taxable  year. 

Example  4.  The  facts  are  the  same  as  in 
Example  1.  except  that  Trustee  decides  that 
discretionary  distributions  will  be  made  only 
to  the  extent  Trust  has  realized  capital  gains 
during  the  year  and  thus  the  discretionary 
distribution  to  A  is  $10,000,  rather  than 
$12,000.  Because  Trustee  will  consistently 
use  the  amount  of  any  realized  capital  gain 
to  determine  the  amount  of  the  discretionary 
distribution  to  the  beneficiary,  the  $10,000 
capital  gain  is  included  in  Trust's 
distributable  net  income  for  the  taxable  year. 

Example  5.  Trust's  assets  consist  of 
Blackacre  and  other  property.  Under  the 
terms  of  Trust's  governing  instrument. 
Trustee  is  directed  to  hold  Blackacre  for  ten 
years  and  then  sell  it  and  distribute  all  the 
sales  proceeds  to  A.  Because  Trustee  uses  the 
amount  of  the  sales  proceeds  that  includes 
any  realized  capital  gain  to  determine  the 
amount  requireid  to  be  distributed  to  A,  any 
capital  gain  realized  fit)m  the  sale  of 
Blackacre  is  included  in  Trust's  distributable 
net  income  for  the  taxable  year. 

Example  6.  Under  the  terms  of  Trust's 
governing  instrument,  all  income  is  to  be 
paid  to  A  during  the  Trust's  term.  When  A 
reaches  35,  Trust  is  to  terminate  and  all  the 
principal  is  to  be  distributed  to  A.  All  capital 
gains  realized  in  the  year  of  termination  are 
included  in  distributable  net  income.  See 
§  1.641(b)-3  for  the  determination  of  the  year 
of  final  termination  and  the  taxability  of 
capital  gains  realized  after  the  terminating 
event  and  before  final  distribution. 

Example  7.  The  facts  are  the  same  as 
Example  6,  except  Trustee  is  directed  to 
distribute  only  one-half  of  the  principal  to  A 
when  A  reaches  35.  Trust  assets  consist 
entirely  of  stock  in  corporation  M.  If  Trustee 
sells  one-half  of  the  stock  and  distributes  the 
sales  proceeds  to  A,  all  the  capital  gain 
attributable  to  that  sale  is  included  in 
distributable  net  income.  If  Trustee  sells  all 
the  stock  and  distributes  one-half  of  the  sales 
proceeds  to  A,  one-half  of  the  capital  gain 
attributable  to  that  sale  is  included  in 
distributable  net  income. 


Example  8.  The  facts  are  the  same  as 
Example  6,  except  Trustee  is  directed  to  pay 
B  $10,000  before  distributing  the  remainder 
of  Trust  assets  to  A.  No  portion  of  the  capital 
gains  is  allocable  to  B  because  the 
distribution  to  S  is  a  gift  of  a  specific  sum 
of  money  within  the  meaning  of  section 
663(a)(1). 

Example  9.  State  law  provides  that  a 
trustee  may  make  an  election  to  pay  an 
income  beneficiary  an  amount  equal  to  four 
percent  of  the  aimual  fair  market  value  of  the 
trust  assets  in  full  satisfaction  of  that 
beneficiary's  right  to  income.  State  law 
provides  that  this  unitrust  amount  shall  be 
considered  paid  first  fitjm  ordinary  income, 
then  from  net  short-term  capital  gain,  then 
from  net  long-term  capital  gain,  and  finally 
from  retiuTi  of  principal.  Trust's  governing 
instrument  provides  that  A  is  to  receive  each 
year  income  as  defined  under  State  law. 
Trustee  makes  the  unitrust  election  under 
State  law.  At  the  beginning  of  the  taxable 
year.  Trust  assets  are  valued  at  $500,000. 
During  the  year.  Trust  receives  $5,000  of 
dividend  income  and  realizes  $80,000  of  net 
long-term  gain  from  the  sale  of  capital  assets. 
Trustee  distributes  to  A  $20,000  (4%  of 
$500,000)  in  satisfection  of  A's  right  to 
income.  Net  long-term  capital  gain  in  the 
amount  of  $15,000  is  allocated  to  income 
pursuant  to  the  State  law  ordering  rule  and 
is  included  in  distributable  net  income  for 
the  taxable  year. 

Example  10.  The  facts  are  the  same  as  in 
Example  9,  except  that  neither  State  law  nor 
Trust's  governing  instrument  has  an  ordering 
rule  for  the  character  of  the  unitrust  amount, 
but  leaves  such  a  decision  to  the  discretion 
of  Trustee.  Trustee  intends  to  follow  a  regular 
practice  of  treating  principal  as  distributed  to 
the  beneficiary  to  the  extent  that  the  unitrust 
amount  exceeds  Trust's  ordinary  income. 
Trustee  evidences  this  treatment  by  not 
including  any  capital  gains  in  distributable 
net  income  on  Trust's  Federal  income  tax 
return  so  that  the  entire  $80,000  capital  gain 
is  taxed  to  Trust.  This  treatment  of  the  capital 
gains  is  a  reasonable  exercise  of  Trustee's 
discretion.  In  future  years  Trustee  must 
consistently  follow  this  treatment  with 
respect  to  all  realized  capital  gains. 

Example  1 1 .  The  facts  are  the  same  as  in 
Example  9,  except  that  neither  State  law  nor 
Trust's  governing  instrument  has  an  ordering 
rule  for  the  character  of  the  unitrust  amount, 
but  leaves  such  a  decision  to  the  discretion 
of  Trustee.  Trustee  intends  to  follow  a  regular 
practice  of  treating  net  capital  gains  as 
distributed  to  the  beneficiary  to  the  extent 
the  unitrust  amount  exceeds  Trust's  ordinary 
income.  Trustee  evidences  this  treatment  by 
including  $15,000  of  the  capital  gain  in 
distributable  net  income  on  Trust's  Federal 
income  tax  return.  This  treatment  of  the 
capital  gains  is  a  reasonable  exercise  of 
Trustee's  discretion.  In  future  years  Trustee 
must  consistently  treat  realized  capital  gain, 
if  any,  as  distributed  to  the  beneficiary  to  the 
extent  that  the  unitrust  amount  exceeds 
ordinary  income. 

Par.  4.  Section  1.643{b)-l  is  revised  to 
read  as  follows: 
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§  1 .643(b)-1     Definition  of  income. 

For  purposes  of  subparts  A  through  D, 
part  I,  subchapter  J,  chapter  1  of  the 
Internal  Revenue  Code,  income,  when 
not  preceded  by  the  words  "taxable," 
"distributable  net,"  "undistributed  net," 
or  "gross,"  means  the  amount  of  income 
of  an  estate  or  trust  for  the  taxable  year 
determined  under  the  terms  of  the 
governing  instrument  and  applicable 
local  law.  Trust  provisions  Uiat  depart 
fundamentally  from  traditional 
principles  of  income  and  principal,  that 
is,  allocating  ordinary  income  to  income 
and  capital  gains  to  principal,  will 
generally  not  be  recognized.  However, 
amoimts  allocated  between  income  and 
principal  pursuant  to  applicable  local 
law  will  be  respected  if  local  law 
provides  for  a  reasonable  apportionment 
between  the  income  and  remainder 
beneficiaries  of  the  total  return  of  the 
trust  for  the  year,  including  ordinary 
income,  capital  gains,  and  appreciation. 
For  example,  a  state  law  that  provides 
for  the  income  beneficiary  to  receive 
each  year  a  unitrust  amount  of  between 
3%  and  5%  of  the  annual  fair  market 
value  of  the  trust  assets  is  a  reasonable 
apportionment  of  the  total  return  of  the 
trust.  Similarly,  a  state  law  that  permits 
the  trustee  to  make  equitable 
adjustments  between  income  and 
principal  to  fulfill  the  trustee's  duty  of 
impartiality  between  the  income  and 
remainder  beneficiaries  is  generally  a 
reasonable  apportionment  of  the  total 
return  of  the  trust.  These  adjustments 
are  permitted  when  the  trustee  invests 
and  manages  the  trust  assets  imder  the 
state's  prudent  investor  standard,  the 
trust  describes  the  amount  that  shall  or 
must  be  distributed  to  a  beneficiary  by 
referring  to  the  trust's  income,  and  the 
trustee  after  appljdng  the  state  statutory 
rules  regarding  allocation  of  income  and 
principal  is  unable  to  administer  the 
trust  impartially.  In  addition,  an 
allocation  of  capital  gains  to  income 
will  be  respected  if  the  allocation  is 
made  either  pursuant  to  the  terms  of  the 
governing  instrument  and  local  law,  or 
pursuant  to  a  reasonable  and  consistent 
exercise  of  a  discretionary  power 
granted  to  the  fiduciary  by  local  law  or 
by  the  governing  instnunent,  if  not 
inconsistent  with  local  law. 

Par.  5.  In  §  1.651(a)-2,  paragraph  (d) 
is  added  to  read  as  follows: 

§  1 .651  (a>-2    Income  required  to  be 
distributed  currently. 


(d)  If  a  trust  distributes  property  in 
kind  as  part  of  its  requirement  to 
distribute  currently  all  the  income  as 
defined  under  section  643(b)  and  the 
applicable  regulations,  the  trust  shall  be 
treated  as  having  sold  the  property  for 


its  fair  market  value  on  the  date  of 
distribution.  If  no  amount  in  excess  of 
the  amount  of  income  as  defined  imder 
section  643(b)  and  the  applicable 
regulations  is  distributed  by  the  trust 
during  the  year,  the  trust  will  qualify  for 
treatment  under  section  651  even 
though  property  in  kind  was  distributed 
as  part  of  a  disbibution  of  all  such 
income. 

Par.  6.  In  §  1.661(a)-2,  paragraph  (f)  is 
revised  to  read  as  follows: 

§  1 .661  (a)-2    Deduction  for  distributions  to 
beneficiaries. 

***** 

(f)  Gain  or  loss  is  realized  by  the  trust 
or  estate  (or  the  other  beneficiaries)  by 
reason  of  a  distribution  Of  property  in 
kind  if  the  distribution  is  in  satisfaction 
of  a  right  to  receive  a  distribution  of  a 
specific  dollar  amoimt,  of  specific 
property  other  than  that  distributed,  or 
of  income  as  defined  under  section 
643(b)  and  the  applicable  regulations,  if 
income  is  required  to  be  distributed 
ciurently.  In  addition,  gain  or  loss  is 
realized  if  the  trustee  or  executor  makes 
the  election  to  recognize  gain  or  loss 
imder  section  643(e). 

Par.  7.  hi  §  1.664-3,  paragraph 
(a)(l)(i)(b)(3)  is  revised  to  read  as 
follows: 

§  1 .664-3    Charitable  remainder  unitrust 

(a)*  *  * 

(D*  *   * 
(i)*  *  * 

(b)*  *  * 

[3)  For  purposes  of  this  paragraph 
(a)(l)(i)(b),  trust  income  generally  means 
income  as  defined  under  section  643(b) 
and  the  applicable  regulations. 
However,  trust  income  may  not  be 
determined  by  reference  to  a  fixed 
percentage  of  the  annual  fair  market 
value  of  the  trust  property.  If  applicable 
state  law  provides  that  income  is  a 
unitrust  amoimt,  the  trust's  governing 
instrument  must  contain  its  own 
definition  of  trust  income.  In  addition, 
capital  gain  attributable  to  appreciation 
in  the  value  of  a  trust  asset  after  the  date 
it  was  contributed  to  the  trust  or 
purchased  by  the  trust  may  be  allocated 
to  income  pursuant  to  applicable  local 
law  and  the  terms  of  the  governing 
instrument  but  not  pursuant  to  a 
discretionary  power  granted  the  trustee. 


PART  20— ESTATE  TAX;  ESTATES  OF 
DECEDENTS  DYING  AFTER  AUGUST 
16,1954 

Par.  8.  The  authority  citation  for  part 
20  continues  to  read  in  part  as  follows: 

Authority:  26  U.S.C.  7805  *   *   * 


Par.  9.  Section  20.2056(b)-5  is 
amended  by  adding  a  new  sentence  to 
the  end  of  paragraph  (f)(1)  to  read  as 
follows: 

§  20.2056(b>-5    Marital  deduction;  life 
estate  with  power  of  appointment  in 
surviving  spouse. 

***** 

(f)  *   *   *  (1)  *   •   *  In  addition,  the 
surviving  spouse's  interest  shall  meet 
the  condition  set  forth  in  paragraph 
(a)(1)  of  this  section,  if  the  spouse  is 
entitled  to  income  as  defined  by  a  state 
statute  that  provides  for  a  reasonable 
apportionment  between  the  income  and 
remainder  beneficiaries  of  the  total 
return  of  the  trust  and  that  meets  the 
requirements  of  §  1.643(b)-l  of  the 
chapter. 
***** 

Par.  10.  Section  20.2056(b)-7  is 
amended  by  adding  a  new  sentence  to 
the  end  of  paragraph  (d)(1)  to  read  as 
follows: 

§  20.2056(b>-7    Election  with  respect  to  life 
estate  for  surviving  spouse. 

***** 

(d)  *  *  *  (1)  *  *  *  A  power  under 
applicable  state  law  that  permits  the 
trustee  to  adjust  between  income  and 
principal  to  fulfill  the  trustee's  duty  of 
impartiality  between  the  income  and 
remainder  beneficiaries  that  meets  the 
requirements  of  §  1.643(b)-l  of  this 
chapter  will  not  be  considered  a  power 
to  appoint  trust  property  to  a  person 
other  than  the  surviving  spouse. 
***** 

Par.  11.  Section  20.2056(b)-10  is 
amended  by  adding  a  new  sentence  at 
the  end  of  the  section  to  read  as  follows: 

§20.20S6(b>-10    Effective  datas. 

*  *  *  In  addition,  the  rule  in  the  last 
sentence  of  §  20.2056(b)-5(f)(l)  and  the 
rule  in  the  last  sentence  of  §  20.2056(b)- 
7(d)(1)  regarding  the  spouse's  right  to 
income  if  the  state  statute  provides  for 
the  reasonable  apportionment  between 
the  income  and  remainder  beneficiaries 
of  the  total  return  of  the  trust  are 
applicable  with  respect  to  trusts  for 
taxable  years  that  begin  on  or  after  the 
date  that  final  regulations  are  published 
in  the  Federal  Register. 

Par.  12.  Section  20.2056A-5  is 
amended  by  adding  a  new  sentence  in 
paragraph  (c)(2)  after  the  third  sentence 
to  read  as  follows: 

§20.2056A-5    Imposition  of  section  2056A 
estate  tax. 

***** 

(c)*  *  • 

(2)  *  *  *  However,  distributions 
made  to  the  surviving  spouse  as  the 
income  beneficiary  in  conformance  with 
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applicable  state  law  that  defines  the 
term  income  as  a  unitrust  amount,  or 
permits  the  trustee  to  adjust  between 
principal  and  income  to  fulfill  the 
trustee's  duty  of  impartiality  between 
income  and  principal  beneficiaries,  will 
be  considered  distributions  of  trust 
income,  if  the  state  statute  provides  for 
a  reasonable  apportionment  between  the 
income  and  remainder  beneficiaries  of 
the  total  return  of  the  trust  and  meets 
the  requirements  of  §  1.643(b)-l  of  this 
chapter.  *   *   * 
•        •        *        *        • 

Par.  13.  Section  20.2056A-13  is 
revised  to  read  as  follows: 

S20.20S6A-13    EffMtive  dates. 

Except  as  provided  in  this  section,  the 
provisions  of  §§  20.2056A-1  through 
20.2056A-12  are  applicable  with 
respect  to  estates  of  decedents  dying 
after  August  22, 1995.  The  rule  in  the 
fourth  sentence  of  §  20.2056A-5(c) 
regarding  unitrusts  and  distributions  of 
income  to  the  surviving  spouse  in 
conformance  with  applicable  state  law 
that  provides  for  the  reasonable 
apportionment  between  the  income  and 
remainder  beneficiaries  of  the  total 
return  of  the  trust  is  applicable  with 
respect  to  trusts  for  taxable  years  that 
be^  on  or  after  the  date  that  final 
regidations  are  pubUshed  in  the  Federal 
Register. 

PART  25— GIFT  TAX;  GIFTS  MADE 
AFTER  DECEMBER  31, 1954 

Par.  14.  The  authority  citation  for  part 
25  continues  to  read  in  part  as  follows: 
Authority:  26  U.S.C.  7805  *  *  • 

Par.  15.  Section  25.2523(e)-l  is 
amended  by  adding  a  new  sentence  to 
the  end  of  paragraph  (f)(1)  to  read  as 
follows: 

S2S.2S23(eH    Marital  dMluelion;  life 

I  with  povMT  of  appointmant  In  donaa 


(f)*  *  MD*  *  *  hi  addition,  the 
spouse's  interest  shall  meet  the 
condition  set  forth  in  paragraph  (a)(1)  of 
this  section,  if  the  spouse  is  entitled  to 
income  as  defined  by  a  state  statute  that 
provides  for  a  reasonable  apportionment 
between  the  income  and  remainder 
beneficiaries  of  the  total  return  of  the 
trust  and  that  meets  the  requirements  of 
§  l.643(b)-l(a)  of  this  chapter. 
***** 

Par.  16,  Section  25.2523(h)-2  is 
amended  by  adding  a  new  sentence  to 
the  end  of  the  section  to  read  as  follows: 

§2S.2523<h)-2    Effective  dates. 

*   *   *  In  addition,  the  rule  in  the 
fourth  sentence  of  §  25.2523(e)-l(f)(l) 


regarding  the  spouse's  right  to  income  if 
the  state  statute  provides  for  reasonable 
apportionment  between  the  income  and 
remainder  beneficiaries  of  the  total 
retiun  of  the  trust  is  applicable  with 
respect  to  trusts  and  estates  for  taxable 
years  that  begin  on  or  after  the  date  the 
final  regulations  are  published  in  the 
Federal  Register. 

PART  26— GENERATION-SKIPPING 
TRANSFER  TAX  REGULATIONS 
UNDER  THE  TAX  REFORM  ACT  OF 
1986 

Par.  17.  The  authority  citation  for  part 
26  continues  to  read  in  part  as  follows: 

Authority:  26  U.S.C.  7805  *   *   * 

Par.  18.  Section  26.2601-1  is 
amended  as  follows: 

1.  Paragraph  (b)(4)(i)(D)(2)  is  amended 
by  adding  a  new  sentence  to  the  end  of 
the  paragraph. 

2.  Paragraph  (b)(4)(i)(E)  is  amended  by 
adding  Examples  11  and  12. 

3.  Paragraph  (b)(4)(ii)  is  revised  to 
read  as  follows. 

The  additions  and  revisions  read  as 
follows: 

§26.2601-1    Effective  dates. 

***••* 

(b)*  *  * 
(4)*  *  • 

(i)*  *  ' 

(D)*  *  • 

{2)  *  *  *  In  addition,  administration 
of  a  trust  in  conformance  with 
appUcable  state  law  that  defines  the 
term  income  as  a  unitrust  amount,  or 
pennits  the  trustee  to  adjust  between 
principal  and  income  to  fulfill  the 
trustee's  duty  of  impartiality  between 
income  and  principal  beneficiaries,  will 
not  be  considered  to  shift  a  beneficial 
interest  in  the  trust,  if  the  state  statute 
provides  for  a  reasonable  apportionment 
between  the  income  and  remainder 
beneficiaries  of  the  total  return  of  the 
trust  and  meets  the  requirements  of 
§  1.643(b)-l  of  this  chapter. 

(E)*  *   * 

Example  11.  Conversion  of  income  interest 
to  unitrust  interest  under  state  statute.  In 
1980,  Grantor,  a  resident  of  State  X, 
established  an  irrevocable  trust  for  the 
benefit  of  Grantor's  child.  A,  and  A'a  issue. 
The  trust  provides  that  trust  income  is 
payable  to  A  for  life  and  upon  A's  death  the 
remainder  is  to  pass  to  A's  issue,  per  stirpes. 
In  2002,  State  X  amends  its  income  and 
principal  statute  to  define  "income"  as  a 
unitrust  amount  of  4%  of  the  fair  market 
value  of  the  trust  assets  valued  annually.  For 
a  trust  established  prior  to  2002,  the  statute 
provides  that  the  new  definition  of  income 
will  apply  only  if  all  the  beneficiaries  who 
have  an  interest  in  the  trust  consent  to  the 
change  within  two  years  after  the  effective 
date  of  the  statute.  The  statute  provides 


specific  procedures  to  establish  the  consent 
of  the  beneficiaries.  A  and  A's  issue  consent 
to  the  change  in  the  definition  of  income 
within  the  time  period,  and  in  accordance 
with  the  procedures,  prescribed  by  the  state 
statute.  The  administration  of  the  trust,  in 
accordance  with  the  state  statute  defining 
income  to  be  a  4%  unitrust  amount,  will  not 
be  considered  to  shift  any  beneficial  interest 
in  the  trust.  Therefore,  the  trust  will  not  be 
subject  to  the  provisions  of  chapter  13  of  the 
Internal  Revenue  Code. 

Example  12.  Equitable  adjustments  under 
state  statute.  The  facts  are  the  same  as  in 
Example  11.  except  that  in  2002,  State  X 
amends  its  income  and  principal  statute  to 
permit  the  trustee  to  make  equitable 
adjustments  between  income  and  principal 
when  the  trustee  invests  and  manages  the 
trust  assets  under  the  state's  prudent  investor 
standard,  the  trust  describes  the  amount  that 
shall  or  must  be  distributed  to  a  beneficiary 
by  referring  to  the  trust's  income,  and  the 
trustee  after  applying  the  state  statutory  rules 
regarding  allocation  of  income  and  principal 
is  unable  to  administer  the  trust  impartially. 
The  provision  permitting  the  trustees  to  make 
these  equitable  adjustments  is  effective  in 
2002  for  trusts  created  at  any  time.  The 
trustee  invests  and  manages  the  trust  assets 
imder  the  state's  prudent  investor  standard, 
and  pursuant  to  authorization  in  the  state 
statute,  the  trustee  allocates  receipts  between 
the  income  and  principal  accounts  in  a 
manner  to  ensure  the  impartial 
administration  of  the  trust.  The 
administration  of  the  trust  in  accordance 
with  the  state  statute  will  not  be  considered 
to  shift  any  beneficial  interest  in  the  trust. 
Therefore,  the  trust  will  not  be  subject  to  the 
provisions  of  chapter  13  of  the  Internal 
Revenue  Code. 

(U)  Effective  dates.  The  rules  in  this 
paragraph  (b)(4)  are  applicable  on  and 
after  December  20,  2000.  However,  the 
rule  in  the  last  sentence  of  paragraph 
(b)(4)(i)(D)(2)  of  this  section  regarding 
the  administration  of  a  trust  in 
conformance  with  applicable  state  law 
providing  for  a  reasonable 
apportionment  between  the  income  and 
remainder  beneficiaries  of  the  total 
retiun  of  the  trust  is  applicable  with 
respect  to  trusts  for  taxable  years  that 
begin  on  or  after  the  date  that  final 
regulations  are  published  in  the  Federal 
Register. 


Bob  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 
[FR  Doc.  01-1686  Filed  2-14-01;  8:45  amj 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  936 
[SPATS  No.  OK-025-FOR] 

Oklahoma  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Proposed  rule;  public  comment 
period  and  opportimity  for  public 
hearing. 

summary:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  is 
aimouncing  receipt  of  a  proposed 
amendment  to  the  Oklahoma  regulatory 
program  (Oklahoma  program)  imder  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA). 
Oklahoma  proposes  revisions  to  its  rules 
concerning  permit  revisions.  Oklahoma 
intends  to  revise  its  program  to  be 
consistent  with  the  corresponding 
Federal  regulations. 

This  document  gives  the  times  and 
locations  that  the  Oklahoma  program 
and  the  proposed  amendment  to  that 
program  are  available  for  your 
inspection,  the  comment  period  during 
which  you  may  submit  written 
comments  on  the  amendment,  and  the 
procedures  that  we  will  follow  for  the 
public  hearing,  if  one  is  requested. 
DATES:  We  wiU  accept  wrritten 
comments  imtil  4  p.m.,  c.s.t.,  March  19, 
2001.  If  requested,  we  will  hold  a  public 
hearing  on  the  amendment  on  March  12, 
2001.  We  will  accept  requests  to  speak 
at  the  hearing  imtil  4  p.m.,  c.s.t.  on 
March  2,  2001. 

ADDRESSES:  You  should  mail  or  hand 
deliver  wrritten  comments  and  requests 
to  speak  at  the  hearing  to  Michael  C. 
Wolft-om,  Director,  Tulsa  Field  Office,  at 
the  address  listed  below. 

You  may  review  copies  of  the 
Oklahoma  program,  the  proposed 
amendment,  a  listing  of  any  scheduled 
public  hearings,  and  all  written 
comments  received  in  response  to  this 
dociunent  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays.  You 
may  receive  one  bee  copy  of  the 
amendment  by  contacting  OSM's  Tulsa 
Field  Office. 

Michael  C.  Wolfi-om,  Director,  Tulsa 
Field  Office,  Office  of  Surface  Mining, 
5100  East  Skelly  Drive,  Suite  470,  Tulsa, 
Oklahoma  74135-6547,  Telephone: 
(918) 581-6430. 

Oklahoma  Department  of  Mines,  4040 
N.  Lincoln  Blvd.,  Suite  107,  Oklahoma 
City.  Oklahoma  73105,  Telephone:  (405) 
521-3859. 


FOR  FURTHER  INFORMATION  CONTACT: 

Michael  C.  Wolfrom,  Director,  Tulsa 
Field  Office.  Telephone:  (918)  581- 
6430.  Internet:  mwolfrom@osmre.gov. 
SUPPlfMENTARY  INFORMATION: 

I.  Background  on  the  Oklahoma 
Program 

On  January  19,  1981,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Oklahoma  program.  You  can  find 
backgroimd  information  on  the 
Oklahoma  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  in  the  January  19, 1981, 
Federal  Register  (46  FR  4902).  You  can 
find  later  actions  concerning  the 
Oklahoma  program  at  30  CFR  936.15 
and  936.16. 

n.  Description  of  the  Proposed 
Amendment  . 

By  letter  dated  January  25,  2001 
(Administrative  Record  No.  OK-990), 
the  Oklahoma  Department  of  Mines 
(Department)  sent  us  an  amendment  to 
the  Oklahoma  program  under  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.17(b).  Oklahoma  sent  the 
amendment  at  its  own  initiative. 
Oklahoma  is  amending  its  rules  at  OAC 
460:20-17-3  concerning  permit 
revisions  by  providing  guidelines  for 
determining  when  a  permit  revision  is 
major/significant  or  minor  and  by 
specifying  a  time  period  for  approval  or 
disapproval  of  a  permit  revision 
application.  Below  is  a  simimary  of  the 
changes  proposed  by  Oklahoma. 

1.  OAC  460:20-1 7-3(a)  General.  At 
Section  460:20-1 7-3(a)  Oklahoma  is 
adding  the  following  provision: 

Any  revision  application  to  the  approved 
mining  or  reclamation  plan  will  be  subject  to 
review  and  approval  by  the  Department. 
During  the  revision  review,  the  revision  will 
be  classified  as  either:  (1)  Major  or 
Significant;  or  (2)  Minor. 

2.  OAC  460:20-1 7-3(b)  Application 
requirements  and  procedures. 
Oklahoma  is  removing  the  existing 
provisions  in  Section  460:20-1 7-3(b), 
and  adding  the  following  new 
provisions: 

(b)  Application  requirements  and 
procedures.  A  permittee  is  required  to  submit 
any  permit  revision  applications  to  the  Chief 
of  Technical  Services  for  reyiew.  The 
Technical  Service  review  shall  determine: 

(1)  Whether  the  permittee  has  provided  all 
technical  and  public  notice  requirement 
information  the  Department  deems  necessary 
to  adequately  evaluate  and  find  that  the 
revision  meets  the  requirements  of  the 
statutes  and  of  this  Chapter:  and 

(2)  Whether  the  revision  application 
contains  any  deficiencies.  The  Department  is 
required  to  send  written  notification  to  the 
permittee  of  any  deficiencies  along  with  a 


response  date  deadline  for  answering  the 
deficiencies  noted..  Any  deadline  extension 
requests  shall  be  in  writing  and  are  subject 
to  the  approval  of  the  Chief  of  Technical 
Services.  Failure  of  the  permittee  to  file 
written  responses  within  the  required  time 
frames,  will  result  in  the  denial  of  the 
revision  application. 

3.  OAC  460:20-17-3(c)  Significant 
revisions.  Oklahoma  is  moving  the 
existing  provision  in  Section  460:20- 
17-3(c)  to  new  Section  460:20-17-3(0. 
and  is  adding  the  following  provision  to 
Section  OAC  460:20-1 7-3(c): 

A  significant  revision  to  the  mining  or 
reclamation  plan  will  be  subject  to  the  permit 
application  information  requirements  and 
procedures  of  this  Subchapter,  including 
notice,  public  participation,  and  notice  of 
decision  requirements  of  Sections  460:20- 
15-5.  460:20-15-8(b)(l)  and  (3),  and  460:20- 
23-9  prior  to  approval  by  the  Department 
and  implementation  by  the  permittee. 

4.  OAC  460:20-1 7-3(d)  Departmental 
consideration.  Oklahoma  is  moving  the 
existing  provision  in  Section  460:20- 
17-3(d)  to  new  Section  460:20-1 7-3(g). 
and  is  adding  the  following  new 
provisions  to  Section  OAC  460:20-17- 
3(d): 

(d)  Departmental  consideration.  The 
Department  will  consider  any  proposed 
revision  to  be  significant  if  its 
implementation  could  reasonably  be 
expected,  in  the  opinion  of  the  Director,  to 
result  in  any  adverse  impact  to  persons, 
property,  or  the  environment  outside  the 
permit  area.  Revisions  with  impacts  confined 
to  the  permit  area  will  be  evaluated  on  a  case 
by  case  basis  to  determine  if  significant. 
While  consideration  will  be  given  to  the  size, 
location,  type  and  extent  of  impact  in 
classifying  a  revision,  the  following  will 
typically  be  considered  significant: 

(1)  Incidental  boundary  changes; 

(2)  Hydrology  plan  changes  which  could 
have  adverse  impacts  outside  the  permit 
acres,  such  as: 

(A)  The  addition  or  relocation  of 
permanent  impoundments; 

(B)  The  addition,  deletion,  or  relocation  of 
stream  diversions;  and 

(C)  The  addition  or  deletion  of  acid  mine 
drainage  treatment  facilities; 

(3)  The  addition  of  a  coal  wash  plant; 

(4)  The  addition  of  or  changes  to  a  non  coal 
waste  storage  plan; 

(5)  Construction  or  relocation  of  county 
roads; 

(6)  Addition  of  blasting  plans; 

(7)  Postmining  land  use  changes  to 
residential,  industrial  or  commercial  (except 
for  changes  involving  oil  and  gas  wells  and 
private  roads),  recreation,  or  developed  water 
resources  as  discussed  460:20-27-14(a)(2); 

(8)  Changes  impacting  historical  or  cultural 
areas,  high  value  wildlife  habitat,  and  parks 
and  public  places; 

(9)  Permanent  changes  which  could  have  a 
limiting  or  adverse  effect  on  the  long  term 
future  of  the  land;  and 

(10)  Other  changes  deemed  significant  by 
the  Director  which  affect  the  landowner  and 
or  the  public. 
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4.  OAC  460:20-1 7-3(e)  Minor 
revisions.  Oklahoma  is  adding  the 
following  new  provisions  at  OAC 
460:20-17-3(6): 

(e)  Minor  revisions.  The  following 
revisions  are  typically  considered  minor 
revisions: 

(1)  Changes  to  pond  designs: 

(2)  Addition  or  deletion  of  dewatering 
pipes  on  ponds: 

(3)  Addition,  deletion  or  changes  to  office 
facilities,  explosive  storage  areas,  temporary 
haul  roads,  and  coal  pads: 

(4)  Changes  to  surface  and  groundwater 
monitoring  plans; 

(5)  Vegetation  changes: 

(6)  Change  of  operator  without  a  change  of 
permittee:  and 

(7)  Conversion  to  incremental  bonding  or 
change  to  bond  increments,  pursuant  to  the 
requirements  of  Subchapter  37  of  this 
Chapter. 

5.  OAC  460:20-1 7-3(h)  Application 
decisions.  Oklahoma  is  adding  the 
following  new  provision  at  Section 
460:20-1 7-3(h): 

The  Department  will  make  a  decision  of 
approval  or  denial  of  a  revision  application 
within  six  months  of  receipt  of  the 
application  unless  the  application,  or  some 
aspect  of  the  application,  is  under  technical, 
administrative  or  judicial  review. 

m.  Public  Comment  Procedures 

Under  the  provisions  of  30  CFR 
732.17(h),  we  are  seeking  comments  on 
whether  the  proposed  amendment 
satisfies  the  applicable  program 
approval  criteria  of  30  CFR  732.15.  If  we 
approve  the  amendment,  it  will  become 
part  of  the  Oklahoma  program. 

Written  Comments:  If  you  submit 
written  or  electronic  comments  on  the 
proposed  rule  during  the  30-day 
comment  period,  they  should  be 
specific,  should  be  confined  to  issues 
pertinent  to  the  notice,  and  should 
explain  the  reason  for  your 
recommendation(s).  We  may  not  be  able 
to  consider  or  include  in  the 
Administrative  Record  comments 
delivered  to  an  address  other  than  the 
one  hsted  above  (see  AODRESSes). 

Electronic  Comments:  Please  submit 
Internet  comments  as  an  ASCII, 
WordPerfect,  or  Word  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Please  also  include  "Attn: 
SPATS  NO.  OK-025-FOR"  and  your 
name  and  return  Siddress  in  your 
Internet  message.  If  you  do  not  receive 
a  confirmation  that  we  have  received 
your  Internet  message,  contact  the  Tulsa 
Field  Office  at  (918)  581-6430. 

Availability  of  Comments:  Out 
practice  is  to  make  comments,  including 
names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours  at  OSM's 
Tulsa  Field  Office  (see  ADDRESSES). 


Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  administrative  record,  which  we 
will  honor  to  the  extent  allowable  by 
law.  There  also  may  be  circimistances  in 
which  we  would  withhold  from  the 
administrative  record  a  respondent's 
identity,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  anonjrmous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
Public  Hearing:  If  you  wish  to  speak 
at  the  public  hearing,  contact  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT  by  4  p.m.,  c.s.t.  on  March  2, 
2001 .  We  will  arrange  the  location  and 
time  of  the  hearing  with  those  persons 
requesting  the  hearing.  If  no  one 
requests  an  opportunity  to  speak  at  the 
public  hearing,  the  hearing  will  not  be 
held. 

To  assist  the  transcriber  and  ensure  an 
acciirate  record,  we  request,  if  possible, 
that  each  person  who  speaks  at  a  public 
hearing  provide  us  with  a  written  copy 
of  his  or  her  testimony.  The  public 
hearing  will  continue  on  the  specified 
date  until  all  persons  scheduled  to 
speak  have  been  heard.  If  you  are  in  the 
audience  and  have  not  been  scheduled 
to  speak  and  wish  to  do  so,  you  will  be " 
allowed  to  speak  after  those  who  have 
been  scheduled.  We  will  end  the 
hearing  after  all  persons  scheduled  to 
speak  and  persons  present  in  the 
audience  who  wish  to  speak  have  been 
heard. 

If  you  are  disabled  and  need  a  special 
acconunodation  to  attend  a  public 
hearing,  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

Public  Meeting:  If  only  one  person 
requests  an  opportunity  to  speak  at  a 
hearing,  a  public  meeting,  rather  than  a 
public  hearing,  may  be  held.  If  you  wish 
to  meet  with  us  to  discuss  the  proposed 
amendment,  you  may  request  a  meeting 
by  contacting  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT.  All 
such  meetings  are  open  to  the  public 
and,  if  possible,  we  will  post  notices  of 
meetings  at  the  locations  listed  under 
ADDRESSES.  We  will  also  make  a  written 
summary  of  each  meeting  a  part  of  the 
Administrative  Record. 


IV.  Procedural  Determinations 

Executive  Order  12866 — Regulatory 
Planning  and  Review 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

Executive  Order  12630 — Takings 

This  rule  does  not  have  takings 
implications.  This  determination  is 
based  on  the  analysis  performed  for  the 
coimterpart  Federal  regulations. 

Executive  Order  13132— Federalism 

This  rule  does  not  have  federalism 
implications.  SMCRA  delineates  the 
roles  of  the  Federal  and  State 
governments  with  regard  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  the 
purposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  from  the  adverse 
effects  of  surface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  State  laws 
regulating  surface  coal  mining  and 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
SMCRA,  and  section  503(a)(7)  requires 
that  State  programs  contain  rules  and 
regulations  "consistent  with" 
regulations  issued  by  the  Secretary 
under  SMCRA. 

Executive  Order  12988 — Civil  Justice 
Reform  f 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
has  determined  that,  to  the  extent 
allowed  by  law,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  this  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
30  CFR  730.11,  732.15,  and 
732.1 7(h)(10),  decisions  on  proposed 
State  regulatory  programs  and  program 
amendments  submitted  by  the  States 
must  be  based  solely  on  a  determination 
of  whether  the  submittal  is  consistent 
with  SMCRA  and  its  implementing 
Federal  regulations  and  whether  the 
other  requirements  of  30  CFR  Parts  730. 
731,  and  732  have  been  met. 

National  Environmental  Policy  Act 

Section  702(d)  of  SMCRA  (30  U.S.C. 
1292(d))  provides  that  a  decision  on  a 
proposed  State  regulatory  program 
provision  does  not  constitute  a  major 
Federal  action  within  the  meaning  of 
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section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)).  A  determination  has  been 
made  that  such  decisions  are 
categorically  excluded  from  the  NEPA 
process  (516  DM  8.4.A). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regidations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Therefore,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5. 
U.S.C.  804(2).  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule: 

a.  Does  not  have  an  annual  effect  on 
the  economy  of  $100  million. 

b.  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries,  federal,  state,  or 
local  government  agencies,  or 
geographic  regions. 

c.  Does  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.  based  enterprises  to 
compete  with  foreign-based  enterprises. 

This  determination  is  based  upon  the 
fact  that  the  State  submittal  which  is  the 
subject  of  this  rule  is  based  upon 
coimterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  was  not  considered  a  major 
rule. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 


on  any  governmental  entity  or  the 
private  sector. 

List  of  Subiects  in  30  CFR  Part  936 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  February  6,  2001. 
Charles  E.  Sandberg, 
Acting  Regional  Director,  Mid-Continent 
Regional  Coordinating  Center. 
[FR  Doc.  01-3837  Filed  2-14-01:  8:45  am] 
BHJJNG  COOE  4310-06-P 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  938 
[PA-132-FOR] 

Pennsylvania  Regulatory  Program 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule;  public  comment 

period  and  opportimity  for  pubUc 

hearing. 

SUMMARY:  OSM  is  announcing  receipt  of 
a  proposed  amendment  to  the 
Pennsylvania  regulatory  program 
(Pennsylvania  program)  imder  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed  amendment  consists  of 
excerpts  of  House  BUI  393  containing 
costs  in  mine  proceedings  legislation. 
The  amendment  is  intended  to  revise 
the  Pennsylvania  program  to  be 
consistent  with  the  corresponding 
federal  regulations. 

DATES:  If  you  submit  written  comments, 
they  must  be  received  by  4  p.m.  (local 
time),  March  19,  2001.  If  requested,  a 
public  hearing  on  the  proposed 
amendment  will  be  held  on  March  12, 
2001.  Requests  to  speak  at  the  hearing 
must  be  received  by  4  p.m.  (local  time), 
on  March  2,  2001. 

ADDRESSES:  Mail  or  hand-deliver  your 
written  comments  and  requests  to  speak 
at  the  hearing  to  Mr.  Robert  J.  Biggi,  at 
the  address  listed  below. 

You  may  review  copies  of  the 
Pennsylvania  program,  the  proposed 
amendment,  a  listing  of  any  scheduled 
public  hearings,  and  all  written 
comments  received  in  response  to  this 
document  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays.  You 
may  receive  one  free  copy  of  the 
proposed  amendment  by  contacting 
OSM's  Harrisburg  Field  Office. 

Robert  J.  Biggi,  Director,  Office  of 
Surface  Mining  Reclamation  and 


Enforcement,  Harrisburg  Field  Office, 
Harrisbiug  Transportation  Center,  Third 
Floor,  Suite  3C,  4th  and  Market  Streets, 
Harrisburg,  Pennsylvania  17101, 
Telephone:  (717)782-4036,  e-mail: 
bbiggi@osmre.gov. 

Pennsylvania  Department  of 
Environmental  Protection,  Bureau  of 
Mining  and  Reclamation,  Rachel  Carson 
State  Office  Building,  P.O.  Box  8461, 
Harrisbvu^,  Pennsylvania  17105-6461, 
Telephone:  (717)787-5103. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Biggi,  Director,  Harrisburg 
Field  Office,  Telephone:  (717)782-4036. 
SUPPlfMENTARY  INFORMATION: 

I.  Background  on  the  Pennsylvania 
Program 

On  July  31, 1982,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Pennsylvania  program.  You  can  find 
background  uiiformation  on  the 
Pennsylvania  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of  the 
approval  in  the  July  31, 1982,  Federal 
Register  (47  FR  33050).  You  can  find 
subsequent  actions  concerning  the 
conditions  of  approval  and  program 
amendments  at  30  CFR  938.11,  938.12. 
938.15  and  938.16. 

n.  Description  of  the  Proposed 
Amendment 

By  letter  dated  January  3,  2001, 
(Administrative  Record  No.  PA-648.25). 
Pennsylvania  submitted  a  proposed 
amendment  to  its  program  at  the 
Pennsylvania  Consolidated  Statutes, 
Title  27  (Environmental  Resources), 
Chapter  77,  section  7708.  The  full  text 
of  the  amendment  is: 

Excerpts  of  House  Bill  393  Containing  Costs 
in  Mine  Proceedings  Legislation 

Amending  Title  27 

(Environmental  Resources)  of  the 
Pennsylvania  Consolidated  Statutes, 
providing  for  participation  in  environmental 
law  or  regulation  and  for  costs  in  mining 
proceedings. 

The  General  Assembly  of  the 
Commonwealth  of  Pennsylvania  hereby 
enacts  as  follows: 

Section  1.  Title  27  of  the  Pennsylvania 
Consolidated  Statutes  is  amended  by  adding 
chapters  to  read: 

Subpart  A 

General  provisions 

Chapter  77.  Costs  and  fees 

Sec.  7708.  Costs  for  mining  proceedings. 

(A)  Purpose. — This  section  establishes 
costs  and  fees  available  in  proceedings 
involving  coal  mining  activities.  The  purpose 
of  this  section  is  to  provide  costs  and  fees  to 
the  same  extent  of  section  525(e)  of  the 
Surface  Mining  Control  and  Reclamation  Act 
of  1977  (Public  Law  95-87,  30  U.S.C.  §  1201 
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et  seq.)  and  the  regulations  promulgated 
pursuant  thereto.  It  is  hereby  detennined  that 
it  is  in  the  public  interest  for  the 
Conunonwealth  to  maintain  primary 
jurisdiction  over  the  enforcement  and 
administration  of  the  Surface  Mining  Control 
and  Reclamation  Act  of  1977  and  that  the 
purpose  of  this  section  is  to  maintain  primary 
jurisdiction  over  coal  mining  in  this 
Commonwealth  but  in  no  event  to  authorize 
standards  which  are  more  stringent  than 
federal  standards  for  the  award  of  costs  and 
fees. 

(B)  General  rule. — Any  party  may  file  a 
petition  for  award  of  costs  and  fees 
reasonably  incurred  as  a  result  of  that  party's 
I)articipation  in  any  proceeding  involving 
coal  mining  activities  which  results  in  a  final 
adjudication  being  issued  by  the 
Environmental  Hearing  Board  or  a  final  order 
being  issued  by  an  appellate  court. 

(C)  Recipients  of  awards. — Appropriate 
costs  and  fees  incurred  for  a  proceeding 
concerning  coal  mining  activities  may  be 
a%varded: 

(1)  To  any  party  from  the  permittee,  if: 

(i)  The  party  initiates  or  participates  in  any 
proceeding  reviewing  enforcement  actions 
upon  a  finding  that  a  violation  of  a 
commonwealth  coal  mining  act,  regulation  or 
permit  has  occurred  or  that  an  imminent 
hazard  existed. 

(ii)  The  Environmental  Hearing  Board 
determines  that  the  party  made  a  substantial 
contribution  to  the  full  and  fair 
determination  of  the  issues. 

Except  that  the  contribution  of  a  party  who 
did  not  initiate  a  proceeding  shall  be  separate 
and  distinct  from  the  contribution  made  by 
a  party  initiating  the  proceeding. 

(2)  To  any  party,  other  than  a  permittee  or 
his  representative,  from  the  department,  if 
that  party: 

(i)  Initiates  or  participates  in  any 
proceeding  concerning  coal  mining  activities. 

(ii)  Prevails  in  whole  or  in  part,  achieving 
at  least  some  degree  of  success  on  the  merits. 

Upon  a  finding  that  the  party  made  a 
substantial  contribution  to  a  full  and  iaii 
determination  of  the  issues. 

(3)  To  a  permittee  from  the  department 
when  the  permittee  demonstrates  that  the 
department  in  a  matter  concerning  coal 
mining  activities  issued  an  order  of  cessation, 
a  compliance  order  or  an  order  to  show  cause 
why  a  permit  should  not  be  suspended  or 
revoked,  in  bad  faith  and  for  the  purpose  of 
harassing  or  embarrassing  the  [lermittee. 

(4)  To  a  permittee  from  any  party  where 
the  permittee  demonstrates  that  the  party,  in 
bad  faith  and  for  the  purpose  of  harassing  or 
embarrassing  the  permittee: 

(i)  Initiated  a  proceeding  under  one  or 
more  of  the  coal  mining  acts  or  the 
regulations  promulgated  pursuant  to  any  of 
those  acts  concerning  coal  mining  activities: 
Or 

(ii)  participated  in  such  a  proceeding  in 
bad  faith  for  the  purpose  of  harassing  or 
embarrassing  the  fmrmittee. 

(D)  Time  for  filing. — the  petition  for  an 
award  of  costs  and  fees  shall  be  filed  with  the 
Environmental  Hearing  Board  within  30  days 
of  the  date  an  adjudication  of  the 
Environmental  Hearing  Board  becomes  final. 

(E)  Contents  of  petition. — A  petition  filed 
under  this  section  shall  include  the  name  of 


the  party  from  whom  costs  and  fees  are 
sought  and  the  following  shall  be  submitted 
in  support  of  the  petition: 

(1)  An  affidavit  setting  forth  in  detail  all 
reasonable  costs  and  fees  reasonably  incurred 
for  or  in  connection  with  the  party's 
participation  in  the  proceeding. 

(2)  Receipts  or  other  evidence  of  such  costs 
and  fees. 

(3)  Where  attorney  fees  are  claimed, 
evidence  concerning  the  hours  expended  on 
the  case,  the  customary  commercial  rate  of 
payment  for  such  services  in  the  area  and  the 
experience,  reputation  and  ability  of  the 
individual  or  individuals  performing  the 
services. 

(F)  Answer. — Any  party  shall  have  30  days 
from  service  of  the  petition  within  which  to 
file  an  answer  to  such  petition. 

(G)  Exclusive  remedy. — Except  for  section 
601  of  the  act  of  lune  22, 1937  (Pub.  L.  1987, 
No.  394).  known  as  the  Gean  Streams  Law, 
Section  18.3  of  the  act  of  May  31, 1945  (Pub. 
L.  1198,  No.  418).  known  as  the  Surface 
Mining  Conservation  and  Reclamation  Act, 
Section  13  of  the  Act  of  April  27, 1966  (1st 
Sp.Sess.,  Pub.  L.  31.  No.  1),  known  as  the 
Bituminous  Mine  Subsidence  and  Land 
Conservation  Act  and  Section  13  of  the  act 
of  September  24,  1968  (Pub.  L.  1040,  No. 
318),  known  as  the  Coal  Refuse  Disposal 
Control  Act,  this  section  shall  be  the 
exclusive  remedy  for  the  awarding  of  costs 
and  fees  in  proceedings  involving  coal 
mining  activities. 

(H)  Definitions. — The  following  words  and 
phrases  when  used  in  this  section  shall  have 
the  meanings  given  to  them  in  this 
subsection  unless  the  context  clearly 
indicates  otherwise: 

Coal  mining  activities.  The  extraction  of 
coal  from  the  earth,  waste  or  stockpiles,  pits 
or  banks  by  removing  the  strata  or  material 
which  overlies  or  is  above  or  between  them 
or  otherwise  exposing  and  retrieving  them 
from  the  surfoce,  including,  but  not  limited 
to,  strip  mining,  auger  mining,  dredging, 
quarrying  and  leaching  and  all  surface 
activity  connected  with  surface  or 
underground  coal  mining,  including,  but  not 
limited  to,  exploration,  site  preparation,  coal 
processing  or  cleaning,  coal  refuse  disposal, 
entry,  tunnel,  drift,  slope,  shaft  and  borehole 
drilling  and  construction,  road  construction, 
use,  maintenance  and  reclamation,  water 
supply  restoration  or  replacement,  repair  or 
comf>ensation  for  damages  to  structiues 
caused  by  underground  coal  mining  uid  all 
activities  related  thereto. 

Cba7  mining  acts.  The  provisions  of  the  act 
of  June  22,  1937  (Pub.  L.  1987,  No.  394), 
knovtm  as  the  Clean  Streams  Law,  the  act  of 
May  31, 1945  (Pub.  L.  1198,  No.  418),  known 
as  the  Surface  Mining  Conservation  and 
Reclamation  Act.  the  Act  of  April  27, 1966 
(1st  27  Sp.Sess.,  Pub.  L.  31,  No.  1),  known 
as  the  Bituminous  Mine  Subsidence  and 
Land  Conservation  Act,  and  the  act  of 
September  24,  1968  (Pub.  L.  1040,  No.  318), 
known  as  the  Coal  Refuse  Disposal  Control 
Act,  which  govern  coal  mining  or  activities 
related  to  coal  mining. 

Costs  and  fees.  All  reasonable  costs  and 
expenses,  including  attorney  fees  and  expert 
witness  fees,  reasonably  incurred  as  a  result 
of  participation  in  a  proceeding  involving 
coal  mining  activities. 


Department.  The  Department  of 
Environmental  Protection  of  the 
Commonwealth. 

Proceeding.  Appeals  of  final  Department  of 
Environmental  Protection  actions  before  the 
Environmental  Hearing  Board  and  judicial 
review  of  Environmental  Hearing  Board 
adjudications. 

Section  2.  (A)  The  following  acts  or  parts 
of  acts  are  repealed: 

The  fifth  sentence  of  section  4(b)  and 
subsection  (f)(5)  of  section  4.2  of  the  act  of 
May  31. 1945  (Pub.  L.  1198,  No.  418),  known 
as  the  Surface  Mining  Conservation  and 
Reclamation  Act. 

The  last  sentence  of  section  5(g)  of  the  act 
of  April  27,1966  (1st  Sp.Sess.,  Pub.  L.  31.  No. 
1).  known  as  the  Bituminous  Mine 
Subsidence  and  Land  Conservation  Act. 

The  last  sentence  of  section  5(i)  of  the  act 
of  September  24, 1968  (Pub.  L.  1040,  No. 
318),  known  as  the  Coal  Refuse  Disposal 
Control  Act. 

(B)  All  other  acts  and  parts  of  acts  are 
repealed  insofar  as  they  are  inconsistent  with 
this  act. 

Section  3.  The  addition  of  27  Pa.C.S. 
Section  7708  shall  apply  to  all  proceedings 
and  petitions  for  costs  and  fees  filed  after  the 
effective  date  of  this  act. 

Section  4.  This  act  shall  take  effect  as 
follows: 

(1)  The  following  provisions  shall  take 
effect  immediately: 

(i)  The  addition  of  27  Pa.QS.  Section  7708. 
(ii)  this  section. 

(2)  The  remainder  of  this  act  shall  take 
effect  in  60  days. 

m.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Pennsylvania  program. 

Written  Comments:  If  you  submit 
written  or  electronic  comments  on  the 
proposed  rule  during  the  30-day 
comment  period,  they  should  be 
specific,  should  be  confined  to  issues 
pertinent  to  the  notice,  and  should 
explain  the  reason  for  your 
recommendation(s).  We  may  not  be  able 
to  consider  or  include  in  the 
Administrative  Record  comments 
delivered  to  an  address  other  than  the 
one  listed  above  (see  ADDRESSES). 

Electronic  Comments:  Please  submit 
Internet  comments  as  an  ASCII, 
WordPerfect,  or  Word  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Please  also  include  "Attn: 
SPATS  NO.  PA-132-FOR"  and  your 
name  and  retiim  address  in  your 
Internet  message.  If  you  do  not  receive 
a  confirmation  that  we  have  received 
your  Internet  message,  contact  the 
Harrisburg  Field  Office  at  (717)  782- 
4036. 
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Availability  of  Comments:  Our 
practice  is  to  make  comments,  including 
names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours  at  the 
OSM  Administrative  Record  Room  (see 
ADDRESSES).  Individual  respondents 
may  request  that  we  withhold  their 
home  address  from  the  rulemaking 
record,  which  we  will  honor  to  the 
extent  allowable  by  law.  There  also  may 
be  circumstances  in  which  we  would 
withhold  from  the  rulemaking  record  a 
respondent's  identity,  as  allowable  by 
law.  If  you  wish  us  to  withhold  your 
name  and/or  address,  you  must  state 
this  prominently  at  the  beginning  of 
your  comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

I^blic  Hearing:  U  you  wish  to  speak 
at  the  public  hearing,  you  should 
contact  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT  by  4  p.m. 
(local  time),  on  March  2.  2001.  The 
location  and  time  of  the  hearing  will  be 
arranged  with  those  persons  requesting 
the  hearing.  If  no  one  requests  an 
opportunity  to  speak  at  the  public 
hearing,  the  hearing  will  not  be  held. 

To  assist  the  transcriber  and  ensure  an 
accvuate  record,  we  request,  if  possible, 
that  each  person  who  testifies  at  a 
public  hearing  provide  us  with  a  written 
copy  of  his  or  her  testimony.  The  public 
hearing  will  continue  on  the  specified 
date  until  all  persons  scheduled  to 
speak  have  been  heard.  If  you  are  in  the 
audience  and  have  not  been  scheduled 
to  speak  and  wish  to  do  so,  you  will  be 
allowed  to  speak  after  those  who  have 
been  scheduled.  We  will  end  the 
hearing  after  all  persons  scheduled  to 
speak  and  persons  present  in  the 
audience  who  wish  to  speak  have  been 
heard. 

Any  disabled  individual  who  has 
need  for  a  special  accommodation  to 
attend  a  public  hearing  should  contact 
the  individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Public  Meeting:  If  only  one  person 
requests  an  opportunity  to  speak  at  a 
hearing,  a  public  meeting,  rather  than  a 
public  hearing,  may  be  held.  If  you  wish 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment,  you 
may  request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  AH  such  meetings 
wrill  be  open  to  the  public  and,  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
A(K>RESSES.  A  written  summary  of  each 


meeting  will  be  made  a  part  of  the 
Administrative  Record. 

Procedural  Determinations 

Executive  Order  12866 — Regulatory 
Planning  and  Review 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

Executive  Order  12630— Takings 

This  rule  does  not  have  takings 
implications.  This  determination  is 
based  on  the  analysis  performed  for  the 
counterpart  federal  regulation. 

Executive  Order  13132 — Federalism 

This  rule  does  not  have  federalism 
implications.  SMCRA  delineates  the 
roles  of  the  federal  and  state 
governments  with  regard  to  the 
regulation  of  stirface  coal  mining  and 
reclamation  operations.  One  of  the 
purposes  of  SMCIRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  from  the  adverse 
effects  of  surface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  state  laws 
regulating  surface  coal  mining  and 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
SMCRA,  and  section  503(a)(7)  requires 
that  state  programs  contain  rules  and 
regulations  "consistent  with" 
regulations  issued  by  the  Secretary 
pursuant  to  SMCRA. 

Executive  Order  12988 — Civil  Justice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
has  determined  that,  to  the  extent 
allowed  by  law,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  state  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  state,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
30  CFR  730.11.  732.15,  and 
732.17(h)(10),  decisions  on  proposed 
state  regulatory  programs  and  program 
amendments  submitted  by  the  states 
must  be  based  solely  on  a  determination 
of  whether  the  submittal  is  consistent 
with  SMCRA  and  its  implementing 
federal  regulations  and  whether  the 
other  requirements  of  30  CFR  Parts  730, 
731,  and  732  have  been  met. 

National  Environmental  Policy  Act 

Section  702(d)  of  SMCRA  (30  U.S.C. 
1292(d))  provides  that  a  decision  on  a 
proposed  state  regulatory  program 


provision  does  not  constitute  a  major 
federal  action  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (NEPA)  (42 
U.S.C.  4332(2)(C)).  A  determination  has 
been  made  that  such  decisions  are 
categorically  excluded  from  the  NEPA 
process  (516  DM  8.4.A). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  ntimber  of  small  entities 
under  the  Regulatory  Flexibihty  Act  (5 
U.S.C.  601  et  seq.).  The  state  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that    - 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  ntunber  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  state.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  federal  regulation. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  imder  5 
U.S.C.  804(2).  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule: 

a.  Does  not  have  an  annual  effect  on 
the  economy  of  $100  million. 

b.  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries,  federal,  state,  or 
local  government  agencies,  or 
geographic  regions. 

c.  Does  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.  based  enterprises  to 
compete  with  foreign-based  enterprises. 

This  determination  is  based  upon  the 
fact  that  the  state  submittal  which  is  the 
subject  of  this  rule  is  based  upon 
counterpart  federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  federal 
regulation  was  not  considered  a  major 
rule. 
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Unfunded  Mandates 

This  rule  wiU  not  impose  a  cost  of 
$100  milhon  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Subiects  in  30  CFR  Part  938 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  January  18,  2001. 
Vann  Weaver, 

Acting  Regional  Director,  Appalachian 

Regional  Coordinating  Center. 

(FR  Doc.  01-3836  Filed  2-14-01;  8:45  am] 

aaUNG  CODE  4310-OS-P 


POSTAL  SERVICE 
39  CFR  Part  551 

Samipostal  Stamp  Program 

agency:  Postal  Service. 
ACTKM:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
create  implementation  regulations  for 
the  Semipostal  Authorization  Act, 
which  authorizes  the  Postal  Service  to 
issue  and  sell  semipostal  postage 
stamps.  Semipostal  stamps  are  intended 
to  raise  funds  for  causes  determined  by 
the  Postal  Service  to  be  in  the  pubUc 
interest  and  appropriate.  The  proposed 
regidations  relate  to  the  selection 
procedures  for  causes  and  recipient 
executive  agencies,  the  offices  and 
authorities  responsible  for  making 
decisions  related  to  causes  and  recipient 
executive  agencies,  the  criteria  to  be 
applied  in  evaluating  proposals  for 
causes  and  recipient  executive  agencies, 
sales  limitations,  the  calculation  of 
amounts  to  be  transferred  to  executive 
agencies,  and  the  determination  of  costs 
to  be  offset  from  differential  revenue. 
DATES:  Comments  must  be  received  on 
or  before  March  19. 2001. 
ADDRESSES:  Written  comments  should 
be  mailed  or  delivered  to  the  Manager, 
Stamp  Services,  ATTN:  Semipostal 
Proposed  Rules,  475  L'Enfant  Plaza  SW., 
Room  5670,  Washington,  DC  20260- 
2435,  or  sent  via  e-mail  at  the  address 
posted  on  the  Postal  Service's  Internet 
Web  site  at  www.usps.com.  Copies  of 
all  written  comments  will  be  available 
for  inspection  and  photocopying 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday,  in  the  Postal  Service 
Library,  at  the  above  address. 
Arrangements  should  be  made  in 
advance  for  inspection  by  contacting 
(202) 268-2900. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cindy  Tackett.  (202)  268-6555. 
SUPPLEMENTARY  INFORMATION: 


L  Introduction 

The  Semipostal  Authorization  Act, 
Pub.  Law  No.  106-253, 114  Stat.  634 
(2000)  (hereinafter  "Act"),  authorizes 
the  Postal  Service  to  establish  a  ten-year 
program  to  sell  semipostal  stamps.  The 
differential  between  the  price  of  a 
semipostal  stamp  and  the  First-Class 
Mail®  service  rate,  less  an  offset  for  the 
reasonable  costs  of  the  Postal  Service, 
consists  of  an  amount  to  fund  causes 
that  the  "Postal  Service  determines  to  be 
in  the  national  pubhc  interest  and 
appropriate."  By  law,  revenue  from 
sales,  net  of  postage  and  the  reasonable 
costs  of  the  Postal  Service,  is  to  be 
transferred  to  selected  executive 
agencies  within  the  meaning  of  5  U.S.C. 
105. 

The  Governors  of  the  Postal  Service 
are  authorized  to  set  prices  for 
semipostal  stamps  according  to  a 
formula  prescribed  in  the  Act. 
Specifically,  the  Act  prescribes  that  the 
price  of  a  semipostal  stamp  is  the  "rate 
of  postage  that  would  otherwise 
regularly  apply,"  plus  a  differential,  i.e., 
the  difference  between  sales  revenue 
and  postage,  of  not  to  exceed  25  percent. 
This  is  essentially  the  same  formula 
prescribed  by  the  Stamp  Out  Breast 
Cancer  Act,  Pub.  L.  No.  105-41.  Ill 
Stat.  1119  (1997). 

n.  Statutory  Requirements  for 
Regulations 

The  Act  provides  that  the  Postal 
Service  is  to  promulgate  certain 
regulations  via  a  notice  and  comment 
rulemaking.  Specifically,  the  Postal 
Service  must  identify  the  "office  or 
other  authority  within  the  Postal 
Service"  to  make  decisions  on  the 
"appropriate  causes  and  agencies" 
eligible  to  receive  amoimts  becoming 
available  from  differential  revenue  less 
an  offset  for  the  reasonable  costs  of  the 
Postal  Service.  The  Postal  Service  is  also 
directed  to  issue  regulations  on  the 
"criteria  and  procediu^s"  to  be  applied 
in  making  decisions  on  recipient 
executive  agencies  and  causes.  The  Act 
further  requires  the  Postal  Service  to 
identify  "what  limitations  shall  apply,  if 
any,  relating  to  the  issuance  of 
semipostals  (such  as  whether  more  than 
one  semipostal  may  be  offered  for  sale 
at  the  same  time)."  Finally,  the  Postal 
Service's  regulations  must  "specifically 
address  how  the  costs  incurred  by  the 
Postal  Service  .  .  .  shall  be  computed, 
recovered,  and  kept  to  a  minimum." 

m.  Summary  of  Proposed  Regulations 

The  proposed  rules  are  intended  to 
enable  the  Postal  Service  to  fulfill  the 
Act's  objectives.  Proposed  section  551.1 
provides  that  the  office  of  Stamp 


Services  is  primarily  responsible  for  the 
Semipostal  Stamp  Program,  and  that  the 
office  of  Controller  has  primary 
responsibility  for  financial  issues 
related  to  the  program. 

Proposed  section  551.2  describes 
semipostal  stamps,  and  defines  the 
differential  to  be  the  difference  between 
the  sales  price  and  the  postage  value  of 
semipostal  stamps  at  the  time  of 
purchase. 

Proposed  section  551.3  establishes  a 
procedure  for  the  selection  of  causes 
and  recipient  executive  agencies.  From 
time  to  time,  the  Postal  Service  will 
publish  a  request  for  proposals  in  the 
Federal  Register  inviting  interested 
persons  to  submit  proposals  for 
consideration.  F*roposals  will  be 
reviewed  by  the  office  of  Stamp  Services 
for  consistency  with  the  selection 
criteria  in  proposed  section  551.4. 
Those  proposals  deemed  to  be  eligible 
for  consideration  will  be  forwarded  to 
the  Citizens'  Stamp  Advisory 
Committee  (CSAC).'  CSAC  will  review 
the  eligible  proposals  and  make 
recommendations  to  the  Postmaster 
General,  who  will  act  on  those 
recommendations.  Special  rules  would 
apply  if  more  than  one  proposal  is 
submitted  for  the  same  cause,  with 
different  executive  agencies  proposed  to 
receive  the  funds.  In  those  cases,  the 
funds  would  be  evenly  divided,  unless 
an  agency  can  demonstrate  it  is  entiUed 
to  a  larger  share.  In  those  instances,  the 
Postal  Service's  vice  president  and 
Consumer  Advocate  woiUd  determine 
the  share  for  each  executive  agency. 

Proposed  section  551.4  would 
estabUsh  the  submission  requirements 
and  selection  criteria.  Interested 
persons,  defined  to  include  individuals, 
corporations,  associations,  and 
executive  agencies,  may  submit 
proposals.  Proposals  must  satisfy  certain 
technical  requirements,  and  provide  a 
description  of  the  cause  to  be  funded. 
The  submission  must  also  demonstrate 
that  the  cause  has  broad  national 
appeal,  and  the  cause  is  in  the  national 
public  interest  and  furthers  human 
welfare.  Submissions  must  be 
accompanied  by  a  letter  from  an 
executive  agency  designated  to  receive 
the  funds.  The  letter  provides  assiu'ance 
that  the  agency  is  qualified  to  receive 


'  CSAC  is  an  advisory  body  created  by  the  Postal 
Service  to  provide  technical  information,  advice, 
and  recommendations  to  the  Postal  Service  on 
subjects  for  postage  stamps.  See  "Administrative 
Support  Manual"  §644.5.  It  also  provides  broad 
judgment  and  experience  on  various  factors  that 
lead  to  the  issuance  of  stamps  and  establishes 
criteria  for  selecting  stamp  subjects.  CSAC's  fifteen 
members  reflects  a  wide  range  of  educational, 
artistic,  historical,  and  professional  expertise. 
Members  are  appointed  by,  and  serve  at  the 
pleasure  of,  the  Postmaster  General. 
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fimds  imder  the  Act,  and  also  ensures 
that  the  proposal  can  be  successfully 
executed  if  it  is  selected.  Consideration 
would  not  be  given  to  proposals  that 
support  a  number  of  eniunerated  factors, 
including:  anniversaries;  historical  - 
events;  public  works;  people;  specific 
organizations  or  associations; 
commercial  enterprises  or  products; 
cities,  towns,  municipalities,  counties, 
or  secondary  schools;  hospitals, 
libraries,  or  similar  institutions; 
religious  institutions;  any  cause  that  has 
been  previously  supported  by  a 
semipostal  stamp,  including  the  stamp 
issued  pursuant  to  39  U.S.C.  §414; 
causes  that  do  not  further  human 
welfare;  or  causes  determined  by  the 
Postal  Service  or  the  Citizens'  Stamp 
Advisory  Committee  to  be  inconsistent 
with  the  spirit,  intent,  or  history  of  the 
Semipostal  Authorization  Act.  These 
enumerated  factors  are  intended  to  give 
effect  to  the  Act's  intent  that  only  causes 
in  the  national  public  interest  should  be 
fimded.  Proposed  section  551.4  also 
makes  clear  that  proposal  submissions 
become  the  property  of  the  Postal 
Service. 

Proposed  section  551.5  specifies  the 
frequency  and  other  limitations  on 
semipostal  stamps.  The  Act  provides 
that  the  period  within  which  the  Postal 
Service  may  sell  semipostal  stamps 
under  39  U.S.C.  416  is  limited  to  ten 
years.  The  sales  period  will  commence 
after  sales  of  the  Breast  Cancer  Research 
Stamp  are  discontinued.  The  sales 
period  of  the  Breast  Cancer  Research 
Stamp  was  extended  by  the  Semipostal 
Authorization  Act  to  July  29,  2002.  New 
semipostal  stamps  will  accordingly  not 
be  issued  until  after  this  time.  To  ensiue 
that  the  Semipostal  Stamp  Program 
reflects  the  broad  spectrum  of  causes 
that  further  the  national  public  interest, 
proposed  section  551.5  specifies  that  the 
sales  period  for  any  given  semipostal 
would  be  limited  to  no  more  than  two 
years.  While  the  Postal  Service  expects 
that  most  semipostal  stamps  will  be 
offered  for  the  full  two-year  period, 
changes  in  the  sales  period  may  be 
made  by  the  office  of  Stamp  Services  to 
coincide  with  changes  in  the  First-Class 
Mail®  service  single-piece  first  oimce 
rate.  To  minimize  costs,  avoid  customer 
confusion,  and  facilitate  ease  of 
administration,  no  more  than  one 
semipostal  stamp  would  be  offered  for 
sale  at  any  given  time.  Proposed  551.5 
also  reserves  the  right  to  withdraw  a 
semipostal  stamp. 

Proposed  section  551.6  establishes 
that  the  price  of  semipostal  stamps  will 
be  based  on  the  First-Class  Mail® 
service  single-piece  first-ounce  rate. 
Prices  are  to  be  determined  by  the 
[jovemors  of  the  Postal  Service  in 


accordance  with  the  requirements  of  39 
U.S.C.  416. 

Proposed  section  551.7  identifies  the 
procedure  for  calcidation  of  the  funds  to 
be  transferred  to  executive  agencies.  A 
special  account  identifier  code  (AIC) 
will  be  used  to  record  sales  revenue. 
The  amounts  to  be  transferred  consist  of 
the  differential  revenue  less  an  amount 
for  the  reasonable  costs  of  the  Postal 
Service,  Funds  are  to  be  transferred  to 
recipient  executive  agencies  pursuant  to 
mutual  agreement. 

Proposed  section  551.8  sets  forth  the 
Postal  Service's  policy  to  recover  from 
the  differential  those  costs  determined 
to  be  attributable  to  the  semipostal  and 
that  would  not  normally  be  incurred  for 
commemorative  stamps  having  similar 
sales  objectives;  physical  characteristics; 
and  marketing,  promotional,  and  public 
relations  activities.  Such 
commemorative  stamps  are  defined  as 
"comparable  stamps."  The  office  of  the 
Controller  will  identify  comparable 
stamps  and  develop  a  cost  profile  for 
purposes  of  comparison.  Costs  that  may 
be  recovered  itom.  the  differential 
include  packaging  costs  in  excess  of 
those  for  comparable  stamps,  printing 
costs  for  flyers  or  special  receipts,  costs 
of  changes  to  equipment,  costs  of 
developing  and  executing  marketing 
and  promotional  plans  in  excess  of 
those  for  comparable  stamps,  and  other 
costs  that  would  not  normally  have  been 
incurred  for  comparable  stamps.  Other 
specified  costs  would  not  be  recovered 
from  the  differential,  but  rather  would 
be  "recovered"  through  retention  of 
revenue  from  the  postage  portion  of 
semipostal  stamps.  The  office  of  the 
Controller  would  bear  responsibility  for 
tracking  specffied  costs  in  proposed 
section  551.8.  The  Postal  Service 
intends  to  maximize  differential 
revenues  by  avoiding,  to  the  extent 
practicable,  promotional  costs  that 
exceed  those  of  comparable  stamps, 
establishing  restrictions  on  the  number 
of  concurrently  issued  semipostals,  and 
making  financial  and  retail  system 
changes  in  conjunction  with  regularly 
schediUed  revisions. 

IV.  Conclusion 

In  accordance  with  39  U.S.C. 
416(e)(2),  the  Postal  Service  invites 
public  comment  on  the  following 
proposed  amendments  to  the  "Code  of 
Federal  Regulations." 

An  appropriate  amendment  to  39  CFR 
part  551  to  reflect  these  changes  will  be 
published  if  the  proposal  is  adopted. 

List  of  Subiects  in  39  CFR  Part  551 

Administrative  practice  and 
procedure,  Postal  Service. 


For  the  reasons  set  out  in  this 
document,  the  Postal  Service  proposes 
to  add  39  CFR  part  551  as  follows: 

PART  551— SEMIPOSTAL  STAMP 
PROGRAM 

Sec. 

551.1  Semipostal  stamp  program. 

551.2  Semipostal  stamps. 

551.3  Procedure  for  selection  of  causes  and 
recipient  executive  agencies. 

551.4  Submission  requirements  and 
selection  criteria. 

551.5  Frequency  and  other  limitations. 

551.6  Pricing. 

551.7  Calculation  of  funds  for  recipient 
executive  agencies. 

551.8  Cost  offset  policy. 

Authority:  39  U.S.C.  101.  201.  203, 401. 
403,  404.  410.  414,  and  416. 

§  551 .1    Semipostal  stamp  program. 

The  Semipostal  Stamp  Program  is 
established  under  the  Semipostal 
Authorization  Act,  Pub.  Law  No.  106- 
253, 114  Stat.  634  (2000).  The  office  of 
Stamp  Services  has  primary 
responsibility  for  administering  the 
Semipostal  Stamp  Program.  The  office 
of  the  Controller  has  primary 
responsibility  for  financial  aspects  of 
the  Semipostal  Stamp  Program. 

§  551  ^    Semipostal  stamps. 

Semipostal  stamps  are  stamps  that  are 
sold  for  a  price  that  exceeds  the  postage 
value  of  the  stamp.  The  difference 
between  the  price  and  postage  value  of 
semipostal  stamps,  also  known  as  the 
differential,  less  an  ofket  for  reasonable 
costs,  as  determined  by  the  Postal 
Service,  consists  of  a  contribution  to 
fund  causes  determined  by  the  Postal 
Service  to  be  in  the  national  pubUc 
interest  and  appropriate.  Funds  are  to  be 
transferred  to  selected  recipient 
executive  agencies,  as  defined  under  5 
U.S.C.  105.  The  office  of  Stamp  Services 
determines  the  print  quantities  of 
semipostal  stamps. 

§551.3    Procedure  for  selection  of  causes 
and  recipient  executive  agencies. 

The  Postal  Service  is  authorized  to 
select  causes  and  recipient  executive 
agencies  to  receive  funds  raised  through 
the  sale  of  semipostal  stamps.  The 
procediue  for  selection  of  causes  and 
recipient  executive  agencies  is  as 
foUows: 

(a)  In  advance  of  the  issuance  of  a 
semipostal  stamp,  the  office  of  Stamp 
Services  will  publish  a  request  for 
proposals  in  the  Federal  Register 
inviting  interested  persons  to  submit 
proposals  for  a  cause  and  recipient 
executive  agency  for  a  futiue  semipostal 
stamp.  The  notice  will  specify  the 
beginning  and  ending  dates  of  the 
period  during  which  proposals  may  be 
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submitted.  The  notice  will  also  specify 
the  approximate  period  in  which  the 
semipostal  stamp  for  which  proposals 
are  solicited  is  to  be  sold.  The  office  of 
Stamp  Services  may  publicize  the 
request  for  proposals  through  other 
means,  as  it  determines  in  its  discretion. 

(b)  Proposals  will  be  received  by  the 
office  of  Stamp  Services,  which  wdll 
review  each  proposal  under  §  551.4. 

(c)  Those  proposals  that  the  office  of 
Stamp  Services  determines  satisfy  the 
requirements  of  §  551.4  will  be 
forwarded  to  the  Citizens'  Stamp 
Advisory  Committee  for  consideration. 

(d)  The  Citizens'  Stamp  Advisory 
Committee  will  review  eligible 
proposals  forwarded  by  the  office  of 
Stamp  Services.  Based  on  the  proposals 
submitted,  the  Citizens'  Stamp  Advisory 
Committee  will  make  recommendations 
to  the  Postmaster  General  on  a  cause 
and  ehgible  recipient  executive 
agency(ies)  to  the  Postmaster  General.  If 
no  eligible  proposals  are  reconunended, 
the  Postal  Service  will  solicit  additional 
proposals  through  publication  of  a 
notice  in  the  Federal  Register  and 
through  other  means  as  it  determines  in 
its  discretion. 

(e)  Meetings  of  the  Citizens'  Stamp 
Advisory  Committee  are  closed,  and 
deliberations  of  the  Citizens'  Stamp 
Advisory  Committee  are  predecisional 
in  nature. 

(f)  The  Postmaster  General  will  act  on 
the  recommendations  of  the  Citizens' 
Stamp  Advisory  Committee.  The 
decision  of  the  Postmaster  General  shall 
consist  of  the  final  agency  decision. 

(g)  The  office  of  Stamp  Services  will 
notify  the  executive  agency(ies)  in 
writing  of  a  decision  designating  the 
agency(ies)  as  recipients  of  funds  from 
a  semipostal  stamp. 

(h)(1)  A  proposal  submission  may 
designate  one  or  two  recipient  executive 
agencies  to  receive  funds,  but  if  more 
than  one  executive  agency  is  proposed, 
the  proposal  must  specify  the 
percentage  shares  of  differential 
revenue,  net  of  the  Postal  Service's 
reasonable  costs,  to  be  given  to  each 
agency.  If  percentage  shares  are  not 
specified,  it  is  presumed  that  the 
proposal  intends  that  the  funds  be  split 
evenly  between  the  agencies.  If  more 
than  two  recipient  executive  agencies 
are  proposed  to  receive  funds  and  the 
proposal  is  selected,  the  proposal  is 
treated  as  prescribed  by  paragraph  (h)(3) 
of  this  section. 

(2)  If  more  than  one  proposal  is 
submitted  for  the  same  cause,  and  the 
proposals  would  have  different 
executive  agencies  receiving  funds,  the 
funds  would  be  evenly  divided  between 
the  executive  agencies,  with  no  more 
than  two  agencies  being  designated  to 


receive  funds,  as  determined  by  the  vice 
president  and  Consumer  Advocate. 

(3)  Within  ten  days  of  receipt  of  a 
notice  indicating  that  it  has  been 
selected  to  receive  funds,  a  selected 
agency  could  request  a  proportionately 
larger  share  if  it  can  demonstrate  that  its 
share  of  total  funding  of  the  cause  from 
other  sources  (excluding  any  additional 
funds  available  as  a  result  of  the 
semipostal  stamp)  exceeds  that  of  the 
other  recipient  executive  agency.  The 
request  must  be  in  writing  and  must  be 
sent  to  the  Manager  of  Stamp  Services. 
In  those  cases,  the  determination 
regarding  the  proportional  share  to  be 
divided  among  the  recipient  executive 
agencies  is  made  by  the  Postal  Service's 
vice  president  and  Consumer  Advocate. 

(i)  As  either  a  separate  matter,  or  in 
combination  with  recommendations  on 
a  cause  and  a  recipient  executive 
agency(ies),  the  Citizens'  Stamp 
Advisory  Conmiittee  will  recommend  to 
the  Postmaster  General  a  design  (i.e., 
artwork)  for  the  semipostal  stamp.  The 
Postmaster  General  will  make  a  final 
determination  on  the  design  to  be 
featured. 

S  551 .4    Submission  rsquirwnants  and 
seiection  erttsria. 

(a)  Proposals  on  recipient  executive 
agencies  and  causes  must  satisfy  the 
following  requirements: 

(1)  An  original  and  twenty  copies  of 
the  proposal  submission  must  be  timely 
submitted  by  an  interested  person.  For 
purposes  of  this  section,  interested 
persons  include,  but  are  not  limited  to, 
individuals,  corporations,  associations, 
and  executive  agencies  under  5  U.S.C. 
105.  Interested  persons  submitting 
proposals  are  also  encouraged  to  submit 
an  Adobe  Acrobat  (.pdf)  file  saved  on  a 
3.5  inch  diskette  or  CD-ROM  diskette 
containing  the  entire  contents  of  the 
submission.  In  extraordinary 
circumstances,  the  office  of  Stamp 
Services  may,  in  its  discretion,  consider 
a  late-filed  proposal. 

(2)  The  proposal  submission  must  be 
signed  by  the  individual  or  a  duly 
authorized  representative  and  must 
provide  the  mailing  address,  phone 
nimiber,  fax  number  (if  available),  and 
e-mail  address  (if  available)  of  a 
designated  point  of  contact. 

(3)  The  submission  must  describe  the 
cause  and  the  purposes  for  which  the 
funds  woiUd  be  spent. 

(4)  The  submission  must  demonstrate 
that  the  cause  to  be  funded  has  broad 
national  appeal,  and  that  the  cause  is  in 
the  national  public  interest  and  furthers 
human  welfare.  Respondents  are 
encouraged  to  submit  supporting 
documentation  demonstrating  that 


funding  the  cause  would  benefit  the 
national  public  interest. 

(5)  The  submission  must  be 
accompanied  by  a  letter  from  an 
executive  agency  on  agency  letterhead 
representing  that: 

(i)  It  is  an  executive  agency  as  defined 
under  5  U.S.C.  105, 

(ii)  It  is  willing  and  able  to  implement 
the  proposal,  and 

(iii)  It  is  willing  and  able  to  meet  the 
requirements  of  the  Semipostal 
Authorization  Act,  if  it  is  selected.  The 
letter  must  be  signed  by  a  duly 
authorized  representative  of  the  agency. 

(b)  Proposal  submissions  become  the 
property  of  the  Postal  Service  and  are 
not  retxuTied  to  interested  persons  who 
submit  them.  Interested  persons  who 
submit  proposals  are  not  entitled  to  any 
remuneration,  compensation,  or  any 
other  form  of  payment,  whether  their 
proposal  submissions  are  selected  or 
not,  for  any  reason. 

(c)  The  following  persons  are 
disqualified  fit)m  submitting  proposals: 

(1)  Any  contractor  of  the  Postal 
Service  that  may  stand  to  benefit 
financially  bom  the  Semipostal  Stamp 
Program;  or 

(2)  Members  of  the  Citizens'  Stamp 
Advisory  Committee  and  their 
immediate  families,  and  employees  or 
contractors  of  the  Postal  Service,  and 
their  immediate  families,  who  are 
involved  in  any  decisionmaking  related 
to  causes,  recipient  agencies,  or  artwork 
for  the  Semipostal  Stamp  Program. 

(d)  Consideration  for  evaluation 
would  not  be  given  to  proposals  that 
request  support  for  the  following: 
anniversaries;  historical  events;  public 
works;  people;  specific  organizations  or 
associations;  commercial  enterprises  or 
products;  cities,  towns,  municipalities, 
counties,  or  secondary  schools; 
hospitals,  libraries,  or  similar 
institutions;  religious  institutions;  any 
cause  that  has  been  previously 
supported  by  a  semipostal  stamp, 
including  the  stamp  issued  pursuant  to 
39  U.S.C.  414;  causes  that  do  not  further 
human  welfare;  or  causes  determined  by 
the  Postal  Service  or  the  Citizens'  Stamp 
Advisory  Committee  to  be  inconsistent 
with  the  spirit,  intent,  or  history  of  the 
Semipostal  Authorization  Act. 

(e)  Artwork  and  stamp  designs  should 
not  be  submitted  with  proposals. 

f  551  ^    Frsquancy  and  other  limitations. 

(a)  The  Postal  Service  is  authorized  to 
issue  semipostal  stamps  for  a  ten-year 
period  beginning  on  the  date  on  which 
semipostal  stamps  are  first  sold  to  the 
pubhc  under  39  U.S.C.  416.  The  ten- 
year  period  will  commence  after  the 
sales  period  of  the  Breast  Cancer 
Research  Stamp  is  concluded  in 


accordance  with  the  Stamp  Out  Breast 
Cancer  Act,  as  amended  by  the 
Semipostal  Authorization  Act.  The 
office  of  Stamp  Services  will  determine 
the  date  of  conmiencement  of  the  ten- 
year  period. 

(b)  The  Postal  Service  will  offer  only 
one  semipostal  stamp  for  sale  at  any 
given  time  dming  the  ten-year  period. 

(c)  The  sales  period  for  any  given 
semipostal  stamp  is  limited  to  no  more 
than  two  years,  as  determined  by  the 
office  of  Stamp  Services. 

rr  (d)  Prior  to  or  after  the  issuance  of  a 
^ven  semipostal  stamp,  the  Postal 
Service  reserves  the  right  to  withdraw 
the  semipostal  stamp  from  sale,  or  to 
reduce  the  sales  period,  if,- inter  alia: 

(1)  Its  sales  or  revenue  statistics  are 
lower  than  expected, 

(2)  The  sales  or  revenue  projections 
are  lower  than  previously  expected,  or 

(3)  The  cause  or  recipient  executive 
agency  does  not  further,  or  comply  with, 
the  statutory  purposes  or  requirements 
of  the  Semipostal  Authorization  Act. 
The  decision  to  withdraw  a  semipostal 
stamp  is  to  be  made  by  the  Postmaster 
General,  after  review  of  supporting 
docTunentation  prepared  by  the  office  of 
Stamp  Services. 

1551.6  Pricing. 

1 1  (a)  The  Semipostal  Authorization  Act 
prescribes  that  the  price  of  a  semipostal 
stamp  is  the  "rate  of  postage  that  would 
otherwise  regularly  apply."  For 
purposes  of  this  provision,  the  First- 
Class  Mail  single-piece  first-ounce  rate 
of  postage  will  be  considered  "the  rate 
of  postage  that  would  otherwise 
regularly  apply." 

(b)  The  prices  of  semipostal  stamps 
are  determined  by  the  Gioveroors  of  the 
United  States  Postal  Service  in 
accordance  with  the  requirements  of  39 
U.S.C.  416. 

5551.7  Calculation  of  funds  for  rscipiont 
•xscutive  agar>ci«s. 

(a)  The  Postal  Service  is  to  determine 
its  reasonable  costs  in  executing  its 
responsibilities  pursuant  to  the 
Semipostal  Authorization  Act,  as 
specified  in  §  551.8.  These  costs  are 
offset  against  the  revenue  received 
through  sale  of  each  semipostal  stamp 
in  excess  of  the  First-Class  Mail  single- 
piece  first-ounce  rate  in  effect  at  the 
time  of  purchase. 

(b)  Any  reasonable  costs  offset  by  the 
Postal  Service  shall  be  retained  by  it, 
along  with  revenue  from  the  sale  of  the 
semipostal  stamps,  as  recorded  by  sales 
units  through  the  use  of  a  specially- 
designated  account  information  code. 

(c)  The  Postal  Service  is  to  pay 
designated  recipient  executive 
agency(ies)  the  remainder  of  the 


differential  revenue  less  an  amount  to 
recover  the  reasonable  costs  of  the 
Postal  Service,  as  determined  under 
§551.8. 

(d)  The  amounts  for  recipient 
executive  agencies  are  transferred  in  a 
manner  and  frequency  determined  by 
mutual  agreement^  consistent  with  the 
requirements  of  39  U.S.C.  416. 

S551.8    Cost  offset  policy. 

(a)  Postal  Service  policy  is  to  recover 
from  the  differential  revenue  for  each 
semipostal  stamp  those  costs 
determined  to  be  attributable  to  the 
semipostal  stamp  and  that  would  not 
normally  be  incurred  for 
commemorative  stamps  having  similar 
sales  objectives;  physical  characteristics; 
and  marketing,  promotional,  and  pubUc 
relations  activities  (hereinafter 
"comparable  stamps"). 

(b)  Overall  responsibility  for  tracking 
costs  associated  with  semipostal  stamps 
wiU  rest  with  the  office  of  the 
Controller.  Individual  organizational 
units  incurring  costs  will  provide 
supporting  dociunentation  to  the  office 
of  the  Controller. 

(c)  For  each  semipostal  stamp,  the 
office  of  the  Controller  shall,  based  on 
judgment  and  available  information, 
identify  the  comparable  commemorative 
stamp(s)  and  create  a  profile  of  the 
typical  cost  characteristics  of  the 
comparable  stamp(s),  thereby 
establishing  a  baseline  for  cost 
comparison  purposes.  The 
determination  of  comparable 
commemorative  stamps  may  change 
during  or  after  the  sales  period,  if  the 
projections  of  stamp  sales  differ  from 
actual  experience. 

(d)  Except  as  specified,  all  costs 
associated  with  semipostal  stamps  will 
be  tracked  by  the  office  of  the 
Controller.  Costs  that  will  not  be  tracked 
include: 

(1)  Costs  that  the  Postal  Service 
determines  to  be  inconsequentially 
small;  * 

(2)  Costs  for  which  the  cost  of  tracking 
would  be  burdensome  (e.g.,  costs  for 
which  the  cost  of  tracking  exceeds  the 
cost  to  be  tracked); 

(3)  Costs  attributable  to  mail  to  which 
semipostal  stamps  are  affixed  (which 
are  attributable  to  the  appropriate  class 
and/or  subclass  of  mail);  and 

(4)  Administrative  and  support  costs 
that  the  Postal  Service  would  have 
inciirred  whether  or  not  the  Semipostal 
Stamp  Program  had  been  established. 

(e)  Cost  items  recoverable  from  the 
differential  revenue  may  include,  but 
are  not  limited  to,  the  following: 

(1)  Packaging  costs  in  excess  of  the 
cost  to  package  comparable  stamps; 


(2)  Printing  costs  for  flyers  and  special 
receipts; 

(3)  Cost  of  changes  to  equipment; 

(4)  Cost  of  developing  and  executing 
marketing  and  promotional  plans  in 
excess  of  the  cost  for  comparable 
stamps;  and 

(5)  Other  costs  specific  to  the  stamp 
that  would  not  normally  have  been 
incurred  for  comparable  stamps. 

(f)  The  Semipostal  Stamp  Program 
incorporates  the  following  provisions 
that  are  intended  to  maximize 
differential  revenues  available  to  the 
selected  causes.  These  include,  but  are 
not  limited  to,  the  following: 

(1)  Avoiding,  to  the  extent  practicable, 
promotional  costs  that  exceed  those  of 
comparable  stamps; 

(2)  Establishing  restrictions  on  the 
number  of  concurrenUy  issued 
semipostals;  and 

(3)  Making  financial  and  retail  system 
changes  in  conjunction  with  regularly 
schedided  revisions. 

(g)  Other  costs  attributable  to 
semipostals  but  which  would  normally 
be  incurred  for  comparable  stamps 
would  be  recovered  through  the  postage 
component  of  the  semipostal  stamp 
price.  These  include,  but  are  not  limited 
to,  the  following: 

(1)  Costs  for  stamp  design  (including 
market  research); 

(2)  Costs  for  stamp  production  and 
printing; 

(3^  Costs  of  stamp  shipping  and 
distribution; 

(4)  Estimated  training  costs  for  field 
staff,  except  for  special  training 
associated  with  semipostal  stamps; 

(5)  Costs  of  stamp  sales  (including 
employee  salaries  and  benefits); 

(6)  Costs  associated  with  the 
withdrawal  of  the  stamp  issue  from  sale; 

(7)  Costs  associated  with  the 
destruction  of  unsold  stamps;  and 

(8)  Costs  associated  with  the 
incorporation  of  semipostal  stamp 
images  into  advertising  for  the  Postal 
Service  as  an  entity. 

Stanley  F.  Mires, 

Chief  Counsel,  Legislative. 

[FR  Doc.  01-3845  Filed  2-14-01;  8:45  am] 
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ACTION:  Proposed  partial  deletion  of  the 
Cahfomia  Gulch  Superfund  Site  from 
the  National  Priorities  List. 

summary:  The  Environmental  Protection 
Agency  (EPA)  proposes  to  delete 
Operable  Unit  10  (OUlO)  of  the 
Cahfomia  Gidch  Superfund  Site, 
located  in  Leadville,  Colorado,  from  the 
National  Priorities  List  (NPL).  The  NPL 
is  the  National  Oil  and  Hazardous 
Substances  Pollution  and  Contingency 
Plan  (NCP),  which  EPA  promulgated 
pursuant  to  section  105  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liabihty 
Act  of  1980,  as  amended  (CERCLA). 
This  action  is  being  taken  because  EPA, 
with  concurrence  from  the  State  of 
Colorado  Department  of  Public  Health 
and  Environment  (CDPHE),  has 
determined  that  all  appropriate 
response  actions  have  been  taken  and 
that  no  further  response  at  the  Site  is 
appropriate. 

A  detailed  rationale  for  this  Proposal 
to  Delete  is  set  forth  in  the  direct  final 
rule  which  can  be  found  in  tbe  Rules 
and  Regulations  section  of  this  Federal 
Register.  The  direct  final  rule  is  being 
pubUshed  because  EPA  views  this 
deletion  action  as  a  noncontroversial 
revision  and  anticipates  no  significant 
adverse  or  critical  comments.  If  no 
significant  adverse  or  critical  comments 
are  received,  no  further  activity  is 
contemplated.  If  EPA  receives 
significant  adverse  or  critical  comments, 
the  direct  final  rule  will  be  withdrawn 
and  all  public  comments  received  will 
be  addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period. 
Any  parties  interested  in  commenting 
should  do  so  at  this  time. 

DATES:  Comments  concerning  this 
action  must  be  received  by  EPA  by 
March  19,  2001. 

ADDRESSES:  Conunents  may  be  mailed  to 
Rebecca  Thomas,  Remedial  Project 
Manager,  Environmental  Protection 
Agency,  Region  8,  Mail  Code  8EPR-SR, 
999  18th  Street,  Suite  300,  Denver, 
Colorado  80202.  Telephone:  (303)  312- 
6552. 

Information  Repositories: 
Comprehensive  information  on  the 
California  Gulch  Site  is  available 
through  the  EPA,  Region  8  public 
docket,  which  is  located  at  the  EPA, 
Region  8  Superfund  Records  Center. 
The  address  for  the  Region  8  Superfund 
Records  Center  is:  U.S.  Environmental 
Protection  Agency,  Region  8,  Superfund 
Records  Center,  999  18th  Street,  5th 
Floor,  Denver,  CO  80202,  Telephone 
(303)  312-6473. 


FOR  FURTHER  INFORMATION  CONTACT: 

Rebecca  Thomas  (EPR-SR),  Remedial 
Project  Manager,  Environmental 
Protection  Agency,  Region  8,  Mail  Code 
8EPR-SR,  999  18th  Street,  Suite  300, 
Denver,  CO  80202.  Telephone:  (303) 
312-6552. 

SUPPLEMENTARY  INFORIfATION:  For 
additional  information,  see  the  direct 
final  rule  which  is  located  in  the  Rules 
and  Regulations  section  of  this  Federal 
Register. 

Authority:  33  U.S.C.  1321(c)(2);  42  U.S.C. 
9601-9657,  E.O.  12777,  56  FR  54757,  3  CFR, 
1991  Comp.,  p.  351;  E.O.  12580,  52  FR  2923; 
3  CFR.  1987  Comp.,  p.  193. 

Dated:  December  19,  2000. 

Jack  W.  McGraw, 

Acting  Regional  Administrator,  U.S.  EPA 
Region  8. 

[FR  Doc.  01-3615  Filed  2-14-01;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
[FRL-6839-4] 

National  Oil  and  Hazardous 
SulMtances;  Pollution  Contlngancy 
Plan  National  Priorities  List 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  partial  deletion  of 
portions  of  the  Department  of  Energy 
(DOE)  Mound  Superfund  Site  (Mound 
Site)  Icnown  as  release  block  D  and 
release  block  H  bom  the  national 
priorities  list  (NPL). 

SUMMARY:  The  EPA  proposes  to  delete 
Release  Block  D,  a  12-acre  parcel  of 
property  along  the  eastern  border  of  the 
Mound  Site,  containing  two  industrial 
buildings.  This  proposal  also  pertains  to 
Release  Block  H,  a  14  acre  parcel  of 
property  consisting  of  the  Mound  plant 
parking  lot  portions  6f  the  Department 
of  Energy  Moimd  Superfund  Site  from 
the  NPL.  This  proposal  also  requests 
public  comment  on  this  action.  The  NPL 
constitutes  appendix  B  to  Part  300  of  the 
National  and  Hazardous  Substances 
Pollution  Contingency  Plan  (NCP), 
which  U.S.  EPA  promulgated  pursuant 
to  Section  105  of  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act  of  1980 
(CERCLA)  as  amended.  EPA  has 
determined  that  these  portions  of  the 
Site  currently  pose  no  significant  threat 
to  public  healUi  or  the  environment,  as 
defined  by  CERCLA,  and  therefore, 
further  remedial  measiu«s  under 
CERCLA  are  not  appropriate.  EPA  is 


publishing  this  proposed  rule  without 
prior  notification  because  the  Agency 
views  this  as  a  noncontroversial 
revision  and  anticipates  no  dissenting 
comments.  A  detailed  rationale  for  this 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  dissenting  comments  are 
received,  the  deletion  will  become 
effective.  If  EPA  receives  dissenting 
comments,  the  direct  final  action  will  be 
withdrawn  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period.  Any  parties 
interested  in  commenting  should  do  so 
at  this  time. 

DATES:  Comments  concerning  this 
Action  must  be  received  by  March  19, 
2001. 

ADDRESSES:  Comments  should  be 
mailed  to  Timothy  Fischer,  Remedial 
Project  Manager,  or  Gladys  Beard, 
Associate  Remedial  Project  Manager, 
U.S.  Environmental  Protection  Agency 
(SR-6J),  77  W.  Jackson,  Chicago,  IL 
60604.  Comprehensive  information  on 
this  Site  is  available  through  the  public 
docket,  which  is  available  for  viewing  at 
the  Site  Information  Repositories  at  the 
following  locations:  U.S.  EPA  Region  5, 
Administrative  Records  7th  Floor,  77  W. 
Jackson  Boulevard,  Chicago,  II  60604 
(312}-886-O900;  and  The  CERCLA 
Public  Reading  Room,  Miamisbiug 
Senior  Adult  Center,  305  Central 
Avenue.  Miamisburg,  OH  45342. 

FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  Fischer,  Remedial  Project 
Manager,  at  (312)  886-5787  or  Gladys 
Beard,  Associate  Remedial  Project 
Manager  at  (312)  886-7253.  Written 
correspondence  can  be  directed  to  either 
Mr.  Fischer  or  Ms.  Beard  at  U.S. 
Environmental  Protection  Agency,  (SR- 
6J)  77  W.  Jackson  Blvd.,  Chicago,  IL 
60604. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information,  see  the  Direct 
Final  Action  which  is  located  in  the 
rules  section  of  this  Federal  Register. 

Authority:  42  U.S.C.  9601-9657;  33  U.S.C. 
1321  (c)  (2):  E.O.  12777,  56  FR  54757,  3  CFR, 
1991  Comp.;  p.  351;  E.  O.  12580,  52  FR  2923, 
3  CFR,  1987  Comp.;  p.  193. 

Dated:  January  19,  2001. 

David  A.  Ullrich, 

Acting  Regional  Administrator,  U.S.  EPA 
Region  V. 

[FR  Doc.  01-3613  Filed  2-14-01;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  1 ,  20,  and  43 
(CO  Docket  No.  99-301,  FCC  01-19] 

Local  Competition  and,Broadl>and 
Reporting 

agency:  Federal  Communications 

Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  In  this  document,  the  Federal 
Communications  Commission  seeks 
comment  about  whether  it  should 
modify  a  program  to  collect  basic 
information  about  the  status  of  local 
telephone  service  competition  and  the 
deployment  of  advanced 
telecommunications  capabihty,  also 
known  as  broadband. 
DATES:  Comments  are  due  on  or  before 
March  19,  2001  and  reply  comments  are 
due  on  or  before  April  2,  2001.  Written 
comments  by  the  public  on  the 
proposed  information  collections  are 
due  on  or  before  March  19,  2001. 
Written  comments  must  be  submitted  by 
the  Ofiice  of  Management  and  Budget 
(0MB)  on  the  proposed  information 
collection(s)  on  or  before  April  16,  2001. 
ADDRESSES:  Comments  and  replies  shall 
be  filed  with  the  Office  of  the  Secretary, 
Federal  Communications  Commission, 
445  12th  Street,  SW.,  Washington,  DC 
20554,  with  a  copy  to  Ms.  Suzanne 
McCrary  of  the  Common  Carrier  Bureau, 
Federal  Communications  Commission, 
445  12th  Street,  SW.,  6-A220, 
Washington,  DC  20554.  Parties  should 
also  file  one  copy  of  any  dociunents 
filed  in  this  docket  with  the 
Commission's  copy  contractor. 
International  Transcription  Services, 
Inc.  (ITS),  1231  20th  Street,  NW., 
Washington,  DC  20037.  Parties  may  file 
electronically  through  the  Internet  at 
http://www.fcc.gov/e-file/ecfs.html.  In 
addition  to  filing  comments  and  repUes 
with  the  Secretary,  a  copy  of  any 
comments  on  the  information 
collections  contained  herein  should  be 
submitted  to  Judy  Boley,  Federal 
Communications  Commission,  Room  1- 
C804,  445  12th  Sti«et,  SW.,  Washington, 
DC  20554,  or  via  the  Internet  to 
jboley@fcc.gov,  and  to  Edward  C. 
Springer,  OMB  Desk  Officer,  10236 
NEOB,  725— 17th  Sti-eet,  NW., 
Washington,  DC  20503  or  via  the 
Internet  to 
Edward.Springer@omb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Ellen  Burton,  Industry  Analysis 
Division,  Common  Carrier  Bureau,  at 
(202)  418-0958,  or  Thomas  J.  Beers, 
Deputy  Chief  of  the  Industry  Analysis 


Division,  Common  Carrier  Biu«au,  at 
(202)  418-0952.  For  additional 
information  concerning  the  information 
collection(s)  contained  in  this 
document,  contact  Judy  Boley  at  202- 
418-0214,  or  via  the  Internet  at 
jboley@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rulemaking  (NPRM)  released 
January  19,  2001  (FCC  01-19).  The  full 
text  of  the  NPRM  is  available  for 
inspection  and  copying  during  normal 
business  hoiu^  in  the  FCC  Reference 
Center,  Room  CY-A257,  445  12th  Street, 
SW.,  Washington,  DC  20554.  The 
complete  text  also  may  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service,  Inc. 
(202)  857-3800,  1231  20th  Sti«et,  NW., 
Washington,  DC  20037.  Additi'onally, 
the  complete  item  is  available  on  the 
Commission's  website  at  http:// 
www.fcc.gov/Bureaus/Common — 
Carrier/Notices/ 2001/.  This  NPRM 
contains  proposed  information 
collection(s)  subject  to  the  Paperwork 
Reduction  Act  of  1995  (PRA).  Jt  has 
been  submitted  to  the  Office  of 
Management  and  Budget  (OBM)  for 
review  under  the  PRA.  OMB,  the 
general  public,  and  other  Federal 
agencies  are  invited  to  conunent  on  the 
proposed  information  collections 
contained  in  this  proceeding. 

Paperwork  Reduction  Act 

This  NPRM  contains  a  proposed 
information  collection.  The 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burdens, 
invites  the  general  public  and  the  Office 
of  Management  and  Budget  (OMB)  to 
comment  on  the  information 
collection(s)  contained  in  this  NPRM,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  Pubhc 
and  agency  comments  are  due  at  the 
same  time  as  other  comments  on  this 
NPRM;  OMB  notification  of  action  is 
due  60  days  from  date  of  publication  of 
this  NPRM  in  the  Federal  Register. 
Comments  should  address:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Commission, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  Commission's  burden  estimates;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  buirden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

OMB  Control  Number:  3060-0816. 


Title:  "Local  Competition  and 
Broadband  Reporting,  CC  Docket  No. 
99-301". 

Form  No. :  FCC  Form  477. 

Type  of  Review:  Revision  of  Existing 
Collection. 

Respondents:  Business  or  Not-for- 
profit  institutions,  including  small 
businesses. 

Number  of  Respondents:  Up  to  490. 

Estimated  Time  Per  Response:  65-70 
person-hours. 

Total  Annual  Burden:  Up  to  32.924 
person-hours. 

Cost  to  Respondents:  SO. 

Needs  and  Uses:  The  information 
collection  is  a  proposed  modification  of 
an  already  authorized  program.  As 
before,  the  program  will  be  used  by  the 
Commission  to  gather  information  on 
the  state  of  the  development  of  local 
competition  and  broadband 
deployment.  Without  such  information, 
the  Commission  faces  significant 
difficulty  in  assessing  the  development 
of  these  markets  and,  therefore,  is  less 
able  to  fulfill  its  statutory 
responsibilities  in  accordance  with  the 
Communications  Act  of  1934,  as 
amended. 

Summary  of  the  Notice  of  Proposed 
Rulemaking 

1.  In  the  NPRM  smnmarized  here,  we 
seek  comment  whether  we  should  make 
changes  to  a  previously  implemented 
FCC  program  (Form  477)  to  collect  basic 
information  about  the  status  of  local 
telephone  service  competition  and  the 
deployment  of  advanced 
telecommunications  capability,  also 
known  as  broadband.  We  seek  comment 
about  certain  specific  changes  to 
broadband  information  submitted 
pursuant  to  Form  477,  but  propose  only 
relatively  minor  changes  to  the  portions 
of  Form  477  that  cover  local 
competition  data  or  data  about  mobile 
telephone  services.  We  do,  however, 
generally  solicit  comment  about  all 
aspects  of  the  data  collection  program 
including  those  that  deal  with  local 
competition  and  mobile  services  data. 
Overall,  our  re-examination  of  the 
existing  data  gathering  program  is 
driven  by  concern  that  we  require 
additional  data  about  the  deployment 
and  availability  of  broadband  services  to 
discrete  geographic  areas  and  among 
distinct  demographic  groups  in  order  to 
satisfy  the  statutory  mandate  of  section 
706  of  the  Telecommunications  Act  of 
1996,  47  U.S.C.  706  nt.  Nevertheless,  we 
continue  to  attempt  to  balance  the 
burdens  imposed  by  the  Form  477 
program  on  data  providers  against  the 
usefulness  of  the  data.  Throughout  the 
NPRM,  we  explain  our  reasons  for 
seeking  comment  on  specific  proposals. 
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2.  Reporting  Thresholds.  For  purposes 
of  this  data  gathering  program,  we 
continue  to  define  "broadband  services" 
to  refer  to  those  services  that  deliver  an 
information  carrying  capacity  in  excess 
of  200  kbps  in  at  least  one  direction; 
where  the  service  delivers  capacity  in 
excess  of  200  kbps  in  both  directions, 
we  call  it  "full  broadband"  or  "full,  two- 
way  broadband." 

3.  Our  data  collection  program 
ciurently  requires  broadband,  local 
competition  and  mobile  telephone 
service  providers  to  complete  oiUy  those 
portions  of  Form  477  for  which  they 
meet  or  exceed  defined  reporting 
thresholds.  For  broadband  reporting, 
that  means  that  facilities-based 
providers  with  at  least  250  full  two-way 
or  one-way  broadband  lines — or 
wireless  channels — in  a  given  state  must 
report  broadband  data  per  applicable 
portions  of  the  Form  477;  providers  who 
fall  below  the  threshold  may  report  data 
on  a  voluntary  basis.  Driven  by  concern 
that  the  existing  broadband  threshold 
may  be  too  high  for  us  to  collect 
sufficient  information  about  broadband 
deployment,  particularly  in  rural  and 
other  sparsely  populated  areas,  we  ask 
whether  we  should  keep  the  existing 
broadband  threshold,  lower  that 
threshold,  raise  it,  or  eliminate  it 
altogether.  We  encourage  conunenters  to 
explain  how  any  alternative  would 
balance  our  competing  desires  to  obtain 
comprehensive  broadband  information 
without  imposing  imdue  bxirdens  on 
entities  that  serve  comparatively  few 
customers.  In  particidar,  we  take  note  of 
a  Petition  for  Reconsideration  of  our 
Report  and  Order  adopting  the  Form 
477  program  filed  by  Iowa  Telecom.  In 
its  petition,  Iowa  Telecom  asks  the 
Commission  to  create  an  exemption  for 
"mid-sized  LECs  •  *  *  "  which  serve 
primarily  rural  communities"  and 
employ  statistical  sampling  to  gather 
needed  information.  We  specificjilly  ask 
commenters  to  address  the  Iowa 
Telecom  petition  which  we  will 
consider  as  part  of  this  proceeding. 
(Note:  We  do  not  propose  to  change 
existing  thresholds  for  local  telephone 
service  and  mobile  telephone  service 
reporting.) 

4.  Data  to  be  Reported.  Currentiy, 
pursuant  to  Form  477,  providers  must 
report  information  about  subscribership 
to  their  broadband,  local  telephone,  and 
mobile  telephone  services  offerings  per 
two  classes  of  users:  (1)  Residential  and 
small  business  users;  and  (2)  Large 
business  and  institutional  users.  In  the 
NPRM  we  seek  comment  whether  we 
shoidd  alter  Form  477  so  that  it  more 
precisely  captures  distinctions  between 
broadband  deployment  to  residential 
and  business  users.  We  ask,  accordingly. 


whether  we  should  require  broadband 
providers  to  report  subscribership 
information  per  three  user  classes:  (1) 
residential  users;  (2)  small  business 
users;  and  (3)  large  business  and 
institutional  users.  We  seek  comment 
about  what  criteria  shoidd  be  used  to 
distinguish  among  these  classes  of 
users,  and  whether  reporting  providers 
should  also  distinguish  between 
subscribers  who  subscribe  to  fuU,  two- 
way  broadband  service  and  those  who 
subscribe  to  one-way  broadband  service 
offerings.  We  note  our  continued  belief 
that  information  about  broadband 
deployment  by  zip  code  is  the 
administratively  simplest  way  to  obtain 
finer  geographic  granularity  of 
subscribership  information.  We  seek 
comment  whether  providers  should 
report  actual  subscribership  by  zip 
code — with  a  separate  breakdown  for 
residential  subscribership— rather  than 
the  current  requirement  that  merely  lists 
zip  codes  where  broadband  service  is 
delivered.  We  ask  whether  additional 
information,  including  distinctions 
between  the  types  of  technology  iised  to 
provide  broadband  services,  should  be 
provided  at  the  zip  code  level.  We  seek 
comment  about  alternatives  to  zip  code- 
specific  data;  and  ask  commenters 
generally,  per  the  mandate  of  section 
706,  whether  collecting  additional 
subscribership  information  would 
necessarily  increase  oiu'  imderstanding 
of  whether  broadband  is  being  made 
available  to  all  Americans. 

5.  We  tentatively  conclude  that  we 
should  require  providers  to  report  data 
on  the  availability  of  broadband  as  well 
as  on  actual  subscribership.  We  seek 
comment  on  such  measiu^s  of 
availability  as  (1)  number  of  homes 
passed  by  broadband-capable 
infrastructure;  (2)  zip  codes  where 
service  is  currently  offered  to  all  or 
some  percentage  of  customers  within 
the  zip  code;  (3)  for  providers  of 
telephone  or  cable  video  services,  the 
number  of  their  customers  who  have 
broadband  services  available  to  them; 
(4)  any  other  measure.  We  seek 
comment  on  other  issues  related  to 
availability  and  also  whether  there  is 
other  useful  information  we  should 
collect  to  inform  the  Commission's 
understanding  why  broadband 
subscribership  rates  remain  low  in  some 
areas  where  broadband  is  available.  We 
ask,  in  particular,  whether  there  are 
alternative  sources  of  availability, 
demand,  and  subscribership 
information  about  low  income 
consumers,  those  living  in  sparsely 
populated  areas,  and  others  who  the 
Commission  has  found  may  be 


particularly  wdnerable  to  not  receiving 
timely  access  to  broadband  services. 

6.  Our  existing  broadband  data 
gathering  is  limited  to  broadband  lines 
coimected  to  the  Internet  or  to  another 
public  network.  We  seek  to  clarify  the 
scope  of  broadband  services  subject  to 
Form  477  by  asking  whether  we  also 
should  collect  information  about 
broadband  lines  that  are  not  connected 
to  the  Internet,  for  example,  so-called 
"private"  broadband  lines  that  connect 
midtiple  locations  of  one  customer. 
Examples  coidd  include  corporate 
intranet  configurations  or  private 
networks  for  educational  or  health  care 
institutions.  We  seek  specific  comment 
about  how  to  define  such  services  in 
order  to  ensure  data  accuracy  and 
comparability  with  other  collected 
broadband  data. 

7.  We  seek  conmient  on  relatively 
minor  revisions  to  the  local  competition 
and  mobile  telephone  service  portions 
of  the  Form  477  by,  inter  alia,  proposing 
to  reorganize  certain  sections  of  the 
form  and  to  eliminate  data  requests  that 
may  have  caused  confusion. 

8.  Confidentiality  Issues.  Currently  we 
attempt  to  make  publicly  available  as 
much  local  competition  and  broadband 
data  as  possible,  while  affording 
providers  full  opportunity  to  file  data 
pursuant  to  requests  for  confidential 
treatment.  Moreover,  in  the  case  of 
broadband  data,  we  publish  in  our 
reports  only  data  aggregations  that  do 
not  identify  particular  providers 
regardless  whether  they  have  requested 
confidential  treatment.  We  seek 
comment  whether  we  should  establish  a 
rebuttable  presumption  that  some  or  all 
Form  477  data  do  not  typically  meet  our 
standards  for  competitively  sensitive 
information.  We  also  seek  comment  on 
how  other  proposals  proffered  in  the 
NPRM  affect  the  need  for  confidential 
treatment  of  data. 

9.  Frequency  of  Filing.  Our  current 
Form  477  program  requires  providers  to 
file  data  twice  each  year.  Given  dynamic 
growth  in  the  broadband  market,  we 
seek  comment  whether  we  require  more 
frequent  filings.  Alternatively,  we  ask 
whether  we  should  reduce  increased 
burdens  potentially  imposed  pursuant 
to  this  NPRM  by  reducing  the  number 
of  Form  477  filings  to  one  per  year. 

10.  Analysis  of  Data.  We  seek 
comment  whether  the  additional  data 
proposed  to  be  collected  make  possible 
relatively  more  sophisticated  statistical 
and  other  analyses  by  the  Commission. 
We  also  seek  comment  about  associated 
issues,  including  whether  the 
Commission  should — and  how  the 
Commission  could — share  data  with 
academics  and  others,  and  whether  we 
should  give  outside  parties  the 
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opportimity  to  review  and  comment  on 
'preliminary  findings  and  methodologies 
before  we  adopt  any  final  section  706 
reports. 

Procedural  Matters 

Initial  Regulatory  Flexibility  Analysis 

11.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA),  the  Commission 
has  prepared  this  present  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
of  the  possible  significant  economic 
impact  on  small  entities  by  the  policies 
and  rules  proposed  in  this  Notice. 
Written  public  comments  are  requested 
on  this  IRFA.  Comments  must  be 
identified  as  responses  to  the  IRFA  and 
must  be  filed  by  the  deadlines  for 
comments  on  this  Notice,  which  are  set 
out  in  paragraph  33  of  the  Notice.  The 
Commission  will  send  a  copy  of  this 
Notice,  including  this  IRFA,  to  the  Chief 
Coxmsel  for  Advocacy  of  the  Small 
Business  Administration  (SB A).  In 
addition,  this  Notice  and  IRFA  (or 
simxmaries  thereof)  will  be  published  in 
the  Federal  Registn. 

/.  Need  for,  and  Objectives  of,  the 
Proposed  Action 

12.  The  Commission  has  initiated  this 
proceeding  to  seek  comment  on  how  it 
might  refine  or  improve  the  data 
gatibering  effort  that  we  authorized  on 
March  30,  2000  to  assess  the  degree  of 
deplojrment  of  broadband  services  and 
the  development  of  local  competition. 
In  considering  revisions  to  this  program, 
we  seek  to  develop  more  fully  our 
understanding  of  the  deployment  and 
availability  of  broadband  services  and 
the  development  of  local  competition. 
At  the  same  time,  we  seek  to  eliminate 
any  unnecessary  or  unduly  burdensome 
aspects  of  the  program  and  identify 
aspects  of  the  program  that  may  need 
further  clarification.  In  particidar,  we 
believe  that  additional  data  about 
deployment  of  broadband  services  to 
discrete  geographic  areas  and  amongst 
distinct  demographic  groups  is  essential 
in  order  to  satisfy  more  fully  our 
obligations  under  section  706  of  the 
1996  Act. 

II.  Legal  Basis 

1.  The  legal  basis  for  the  action  as 
proposed  for  this  rulemaking  is 
contained  in  sections  1-5, 10, 11,  201- 
205,  215,  218-220,  251-271,  303(r),  332, 
403,  502,  and  503  of  the 
Commimications  Act  of  1934,  as 
amended,  47  U.S.C.  151-155, 160, 161, 
201-205,  215,  218-220,  251-271,  303(r), 
332.  403,  502,  and  503  and  pursuant  to 
section  706  of  the  Telecommimications 
Act  of  1996.  47  U.S.C.  157  nt. 


ni.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Proposed  Action  May  Apply 

14.  The  Commission  seeks  comment 
on  whether  it  should  revise  its  rules  so 
that  any  entity  that  provides  broadband 
services  must  comply  with  the  reporting 
requirement.  Out  of  an  abundance  of 
caution,  we  set  out  below  a  detailed 
description  of  the  types  of  entities  that 
could  possibly  be  required  to  comply 
with  the  proposed  reporting 
requirement  and  we  detail  our 
imderstanding  of  the  number  of  small 
entities  within  each  of  these  categories. 

15.  The  RFA  directs  agencies  to 
provide  a  description  of  and,  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  may  be  affected  by 
the  proposed  rules,  if  adopted.  To 
estimate  the  number  of  small  entities 
that  may  be  affected  by  the  proposed 
rules,  we  first  consider  the  statutory 
definition  of  "small  entity"  under  the 
RFA.  The  RFA  generally  defines  "small 
entity"  as  having  the  same  meaning  as 
the  term  "small  business,"  "small 
organization,"  and  "small  governmental 
jurisdiction."  In  addition,  the  term 
"small  business"  has  the  samp-meaning 
as  the  term  "small  business  concern" 
under  the  Small  Business  Act,  unless 
the  Commission  has  developed  one  or 
more  definitions  that  are  appropriate  to 
its  activities.  Under  the  Small  Business 
Act,  a  "small  business  concern"  is  one 
that:  (1)  Is  independently  owned  and 
operated;  (2)  is  not  dominant  in  its  field 
of  operation;  and  (3)  meets  any 
additional  critwia  established  by  the 
SBA.  The  SBA  has  defined  a  small 
business  for  Standard  Industrial 
Classification  (SIC)  categories  4812 
(Radiotelephone  Communications)  and 
4813  (Telephone  Conununications, 
Except  Radiotelephone)  to  be  small 
entities  when  they  have  no  more  than 
1,500  employees.  We  first  discuss  the 
number  of  small  telephone  companies 
falling  within  these  SIC  categories,  then 
attempt  to  refine  further  those  estimates 
to  correspond  with  the  categories  of 
telephone  companies  that  are  conunonly 
used  under  our  rules. 

16.  The  most  reliable  source  of 
information  regarding  the  total  numbers 
of  common  carrier  and  related  providers 
nationwide,  as  well  as  the  numbers  of 
commercial  wireless  entities,  appears  to 
be  data  the  Commission  publishes 
annually  in  its  (Carrier  Locator  report, 
derived  from  filings  made  in  connection 
with  the  Telecommunications  Relay 
Service  (TRS).  According  to  data  in  the 
most  recent  report,  there  are  4,822 
interstate  service  providers.  These 
providers  include,  inter  alia,  local 
exchange  carriers,  wireline  carriers  and 


service  providers,  interexchange 
carriers,  competitive  access  providers, 
operator  service  providers,  pay 
telephone  operators,  providers  of 
telephone  toll  service,  providers  of 
telephone  exchange  service,  and 
reselle;-s. 

17.  We  have  included  small 
incumbent  local  exchange  carriers 
(LECs)  in  this  present  RFA  analysis.  As 
noted  above,  a  "small  business"  under 
the  RFA  is  one  that  inter  alia,  meets  the 
pertinent  small  business  size  standard 
{e.g.,  a  telephone  communications 
business  having  1,500  or  fewer 
employees),  and  "is  not  dominant  in  its 
field  of  operation."  The  SBA's  Office  of 
Advocacy  contends  that,  for  RFA 
purposes,  small  incumbent  LECs  are  not 
dominant  in  their  field  of  operation 
because  any  such  dominance  is  not 
"national"  in  scope.  We  have  therefore 
included  small  incumbent  LECs  in  this 
RFA  analysis,  although  we  emphasize 
that  this  RFA  action  has  no  effect  on 
FCC  analyses  and  determinations  in 
other,  non-RFA  contexts. 

18.  Total  Number  of  Telephone 
Companies  Affected.  The  United  States 
Bureau  of  the  Census  (the  Census 
Bureau)  reports  that,  at  the  end  of  1992, 
there  were  3,497  firms  engaged  in 
providing  telephone  services,  as  defined 
therein,  for  at  least  one  year.  This 
number  contains  a  variety  of  different 
categories  of  carriers,  including  local 
exchange  carriers,  interexchange 
carriers,  competitive  access  providers, 
cellular  carriers,  mobile  service  carriers, 
operator  service  providers,  pay 
telephone  operators,  PCS  providers, 
covered  SMR  providers,  and  resellers.  It 
seems  certain  that  some  of  those  3,497 
telephone  service  firms  may  not  qualify 
as  small  entities  or  small  incumbent 
LECs  because  they  are  not 
"independently  owned  and  operated."  • 
For  example,  a  PCS  provider  that  is 
affiliated  with  an  interexchange  carrier 
having  more  than  1,500  employees 
would  not  meet  the  definition  of  a  small 
business.  It  seems  reasonable  to 
conclude,  therefore,  that  fewer  than 
3,497  telephone  service  firms  are  small 
entity  telephone  service  firms  or  small 
incumbent  LECs  that  may  be  affected  by 
the  decisions  and  rules  proposed  in  the 
Notice. 

19.  Wireline  Carriers  and  Service 
Providers.  The  SBA  has  developed  a 
definition  of  small  entities  for  telephone 
communications  companies  other  than 
radiotelephone  companies.  The  Census 
Bureau  reports  that,  there  were  2,321 
such  telephone  companies  in  operation 
for  at  least  one  year  at  the  end  of  1992. 
According  to  SBA's  definition,  a  small 
business  telephone  company  other  than 
a  radiotelephone  company  is  one 
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eniplo)ring  no  more  than  1 ,500  persons. 
All  but  26  of  the  2,321  non- 
radiotelephone  companies  listed  by  the 
Census  Bureau  were  reported  to  have 
fewer  than  1,000  employees.  Thus,  even 
if  all  26  of  those  companies  had  more 
than  1,500  employees,  there  would  stiU 
be  2,295  non-radiotelephone  companies 
that  might  quaUiy  as  small  entities  or 
small  incumbent  LECs.  Although  it 
seems  certain  that  some  of  these  carriers 
are  not  independently  owned  and 
operated,  we  are  unable  at  this  time  to 
estimate  with  greater  precision  the 
number  of  wireUne  carriers  and  service 
providers  that  would  qualify  as  small 
business  concerns  under  SBA's 
definition.  Consequently,  we  estimate 
that  there  are  fewer  than  2,295  small 
entity  telephone  communications 
companies  other  than  radiotelephone 
companies  that  are  small  entities  or 
small  incumbent  LECs  and  that  may  be 
affected  by  the  rules  proposed  in  the 
Notice. 

20.  Local  Exchange  Carriers, 
Competitive  Access  Providers, 
Interexchange  Carriers,  Operator 
Service  Providers,  and  Resellers.  Neither 
the  Commission  nor  the  SBA  has 
developed  a  definition  of  small  LECs, 
competitive  access  providers  (CAPs), 
interexchange  carriers  (DCCs),  operator 
service  providers  (OSPs),  or  resellers. 
The  closest  applicable  definition  for 
these  carrier-types  under  SBA  ndes  is 
for  telephone  conmiunications 
companies  other  than  radiotelephone 
(wireless)  companies.  The  most  reUable 
source  of  information  regarding  the 
number  of  these  carriers  nationwide  of 
which  we  are  aware  appears  to  be  the 
data  that  we  collect  annually  in 
connection  with  the 
Telecommunications  Relay  Service. 
According  to  our  most  recent  data,  there 
are  1,395  LECs,  349  CAPs,  204  EXCs,  21 
OSPs,  and  541  resellers.  Although  it 
seems  certain  that  some  of  these  carriers 
are  not  independently  owned  and 
operated,  or  have  more  than  1,500 
employees,  we  are  unable  at  this  time  to 
estimate  with  greater  precision  the 
number  of  these  carriers  that  would 
qualify  as  small  business  concerns 
under  SBA's  definition.  Consequently, 
we  estimate  that  there  are  fewer  than 
1,395  small  entity  LECs  or  small 
incumbent  LECs,  348  CAPs,  204  DCCs. 
21  OSPs,  and  541  resellers  that  may  be 
affected  by  the  decisions  and  rules 
proposed  in  the  Notice. 

21.  Wireless  (Radiotelephone) 
Carriers.  SBA  has  developed  a 
definition  of  small  entities  for  wireless 
(radiotelephone)  companies.  The 
Census  Bureau  reports  that  there  were 
1,176  such  companies  in  operation  for 
at  least  one  year  at  the  end  of  1992. 


According  to  SBA's  definition,  a  small 
business  radiotelephone  company  is  one 
employing  no  more  than  1,500  persons. 
The  Census  Bureau  also  reported  that 
1,164  of  those  radiotelephone 
companies  had  fewer  than  1 ,000 
employees.  Thus,  even  if  all  of  the 
remaining  12  companies  had  more  than 
1,500  employees,  there  would  still  be 
1,164  radiotelephone  companies  that 
might  qualify  as  small  entities  if  they 
are  independently  owned  are  operated. 
Although  it  seems  certain  that  some  of 
these  carriers  are  not  independently 
owned  or  operated,  we  are  unable  at  this 
time  to  estimate  with  greater  precision 
the  nimiber  of  radiotelephone  carriers 
and  service  providers  that  would  qualify 
as  small  business  concerns  under  SBA's 
definition.  Consequently,  we  estimate 
that  there  are  fewer  than  1,164  small 
entity  radiotelephone  companies  that 
may  be  affected  by  the  decisions  and 
rules  proposed  in  the  Notice. 

22.  Cellular.  PCS.  SMR  and  Other 
Mobile  Service  Providers.  In  an  effort  to 
further  refine  our  calculation  of  the 
number  of  radiotelephone  companies 
that  may  be  affected  by  the  rules 
adopted  herein,  we  consider  the  data 
that  we  collect  annually  in  connection 
with  the  TRS  for  the  subcategories 
Wireless  Telephony  (which  includes 
Cellular,  PCS,  and  SMR)  and  Other 
Mobile  Service  Providers.  We  will 
utilize  the  closest  appUcable  definition 
under  SBA  rules — which,  for  both 
categories,  is  for  telephone  companies 
other  than  radiotelephone  (wireless) 
companies,  however,  to  the  extent  that 
the  Commission  has  adopted  definitions 
for  small  entities  providing  PCS  and 
SMR  services,  we  discuss  those 
definitions  below.  According  to  our 
most  recent  TRS  data,  806  companies 
reported  that  they  are  engaged  in  the 
provision  of  Wireless  Telephony 
services  and  44  companies  reported  that 
they  are  engaged  in  die  provision  of 
Other  Mobile  Services.  Although  it 
seems  certain  that  some  of  these  carriers 
are  not  independently  owned  and 
operated,  or  have  more  than  1,500 
employees,  we  are  unable  at  this  time  to 
estimate  with  greater  precision  the 
niunber  of  Wireless  Telephony 
Providers  and  Other  Mobile  Service 
Providers,  except  as  described  below, 
that  would  qualify  as  small  business 
concerns  under  SBA's  definition. 
Consequently,  we  estimate  that  there  are 
fewer  than  806  small  entify  Wireless 
Telephony  Providers  and  fewer  than  44 
small  entify  Other  Mobile  Service 
Providers  that  might  be  affected  by  the 
decisions  and  rules  proposed  in  the 
Notice. 

23.  Broadband  PCS  Licensees.  The 
broadband  PCS  spectrum  is  divided  into 


six  frequency  blocks  designated  A 
through  F,  and  the  Commission  has  held 
auctions  for  each  block.  The 
Conmiission  defined  "small  entify"  for 
Blocks  C  and  F  as  an  entity  that  has     /^ 
average  gross  revenues  of  less  than  $40 
million  in  the  three  previous  calendar 
years.  For  Block  F,  an  additional 
classification  for  "very  small  business" 
was  added,  and  is  defined  as  an  entity 
that,  together  with  its  affiliates,  has 
average  gross  revenues  of  not  more  than 
$15  million  for  the  preceding  three 
calendar  years.  These  regulations 
defining  "small  entity"  in  the  context  of 
broadband  PCS  auctions  have  been 
approved  by  SBA.  No  small  businesses 
within  the  SBA-approved  definition  bid 
successfully  for  licenses  in  Blocks  A 
and  B.  There  were  90  winning  bidders 
that  qualified  as  small  entities  in  the 
Block  C  auctions.  A  total  of  93  small 
and  very  small  business  bidders  won 
approximately  40%  of  the  1,479  licenses 
for  Blocks  D,  E,  and  F.  Based  on  this 
information,  we  estimate  that  the 
number  of  small  broadband  PCS 
licenses  will  include  the  90  winning  C 
Block  bidders  and  the  93  qualifying 
bidders  in  the  D,  E,  and  F  blocks,  for  a 
total  of  183  small  PCS  providers  as 
defined  by  SBA  and  the  Commissioner's 
auction  rules. 

24.  SMR  Licensees.  Pursuant  to  47 
CFR  90.814(b)(1),  the  Commission  has 
defined  "small  entity"  in  auctions  for 
geographic  area  800  MHz  and  900  MHz 
SMR  licenses  as  a  firm  that  had  average 
annual  gross  revenues  of  less  than  $15 
million  in  the  three  previous  calendar 
years.  The  definition  of  a  "small  entity" 
in  the  context  of  800  and  900  MHz  SMR 
has  been  approved  by  the  SBA.  The 
proposed  rules  may  apply  to  SMR 
providers  in  the  800  h^iz  and  900  MHz 
bands  that  either  hold  geographic  area 
licenses  or  have  obtained  extended 
implementation  authorizations.  We  do 
not  know  how  many  firms  provide  800 
MHz  or  900  MHz  geographic  area  SMR 
service  pursuant  to  extended 
implementation  authorizations,  nor  how 
many  of  these  providers  have  aimual 
revenues  of  less  than  $15  miUion. 
Consequendy,  we  estimate,  for  purposes 
of  this  IRFA,  that  all  of  the  extended 
implementation  authorizations  may  be 
held  by  small  entities,  some  of  which 
may  be  affected  by  the  rules  proposed 
in  the  Notice. 

25.  The  Commission  recenUy  held 
auctions  for  geographic  area  licenses  in 
the  900  MHz  SMR  band.  There  were  60 
wiiming  bidders  who  qualified  as  small 
entities  in  the  900  MHz  auction.  Based 
on  this  information,  we  estimate  that  the 
number  of  geographic  area  SMR 
licensees  that  may  be  affected  by  the 
decisions  and  rules  proposed  in  the 
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Notice  includes  these  60  small  entities. 
No  auctions  have  been  held  for  800 
MHz  geographic  area  SMR  licenses. 
Therefore,  no  small  entities  currently 
hold  these  licenses.  A  total  of  525 
licenses  will  be  awarded  for  the  upper 
200  chaimels  in  the  800  MHz 
geographic  area  SMR  auction.  The 
Commission,  however,  has  not  yet 
determined  how  many  licenses  will  be 
awarded  for  the  lower  230  channels  in 
the  800  MHz  geographic  area  SMR 
auction.  There  is  no  basis,  moreover,  on 
which  to  estimate  how  many  small 
entities  will  won  these  licenses.  Given 
that  nearly  all  radiotelephone 
companies  have  fewer  than  1 ,000 
employees  and  that  no  reliable  estimate 
of  die  number  of  prospective  800  MHz 
licensees  can  be  made,  we  estimate,  for 
purposes  of  this  IRFA,  that  all  of  the 
licenses  may  be  awarded  to  small 
entities,  some  of  which  may  be  affected 
by  the  decisions  and  rules  proposed  in 
the  Notice. 

26.  220  MHz  Radio  Service— Phase  I 
Licensees.  The  220  MHz  service  has 
both  Phase  I  and  Phase  II  licenses.  There 
Bre  approximately  1,515  such  non- 
nationwide  licensees  and  four 
nationwide  licensees  currently 
authorized  to  operate  in  the  220  MHz 
band.  The  Commission  has  not 
developed  a  definition  of  small  entities 
specifically  applicable  to  such 
incumbent  220  MHz  Phase  I  licensees. 
To  estimate  the  number  of  such 
licensees  that  are  small  businesses,  we 
apply  the  definition  under  the  SBA 
rules  applicable  to  Radiotelephone 
Communications  companies.  According 
to  the  Bureau  of  the  Census,  only  12 
radiotelephone  firms  out  of  a  total  of 
1,178  such  firms  which  operated  during 
1992  had  1,000  or  more  employees. 
Therefore,  if  this  general  ratio  continues 
in  the  context  of  Phase  I  220  MHz 
licensees,  we  estimate  that  nearly  all 
such  licensees  are  small  businesses 
under  the  SBA's  definition,  some  of 
which  may  be  affected  by  the  decisions 
and  rules  proposed  in  the  Notice. 

27.  220  MHz  Radio  Service— Phase  77 
Licensees.  The  Phase  II  220  MHz  service 
is  a  new  service,  and  is  subject  to 
spectrum  auctions.  In  the  220  MHz 
Third  Report  and  Order  we  adopted 
criteria  for  defining  small  businesses 
and  very  small  businesses  for  purposes 
of  determining  their  eligibiUty  for 
special  provisions  such  as  bidding 
credits  and  installment  payments.  We 
have  defined  a  small  business  as  an 
entity  that,  together  with  its  affiliates 
and  controlling  principals,  has  average 
gross  revenues  not  exceeding  $15 
miUion  for  the  preceding  three  years. 
Additionally,  a  very  small  business  is 
defined  as  an  entity  that,  together  with 


its  affiliates  and  controlling  principals, 
has  average  gross  revenues  that  are  not 
more  than  $3  million  for  the  preceding 
three  years.  The  SBA  has  approved 
these  definitions.  An  auction  of  Phase  II 
licenses  commenced  on  September  15, 
1998,  and  closed  on  October  22, 1998. 
Nine  hundred  and  eight  (908)  licenses 
were  auctioned  in  3  different-sized 
geographic  areas:  three  nationvtdde 
licenses,  30  Regional  Economic  Area 
Group  (Regional)  Licenses,  and  875 
Economic  Area  (EA)  Licenses.  Of  the 
908  licenses  auctioned,  693  were  sold. 
Companies  claiming  small  business 
status  won:  one  of  the  Nationwide 
licenses,  67%  of  the  Regional  licenses, 
and  54%  of  the  EA  licenses.  As  of 
October  7, 1999,  the  Commission  had 
granted  681  of  the  Phase  II  220  MHz 
licenses  won  at  a  first  auction  and  an 
additional  221  Phase  II  licenses  won  at 
a  second  auction. 

28.  Narrowband  PCS.  The 
Commission  has  auctioned  nationwide 
and  regional  licenses  for  narrowband 
PCS.  There  are  11  nationwide  and  30 
regional  ficensees  for  narrowband  PCS. 
The  Commission  does  not  have 
sufficient  information  to  determine 
whether  any  of  these  licensees  are  small 
businesses  within  the  SBA-approved 
definition  for  radiotelephone 
companies.  At  present,  there  have  been 
no  auctions  held  for  the  major  trading 
area  (MTA)  and  basic  trading  area  (BTA) 
narrowband  PCS  licenses.  The 
Commission  anticipates  a  total  of  561 
MTA  licenses  and  2,958  BTA  licenses 
will  be  awarded  by  auction.  Such 
auctions  have  not  yet  been  scheduled, 
however.  Given  that  nearly  all 
radiotelephone  companies  have  no  more 
than  1 ,500  employees  and  that  no 
reUable  estimate  of  the  number  of 
prospective  MTA  and  BTA  narrowband 
licensees  can  be  made,  we  assume,  for 
purposes  of  this  IRFA,  that  all  of  the 
Ucenses  will  be  awarded  to  small 
entities,  as  that  term  is  defined  by  the 
SBA. 

29.  Rural  Radiotelephone  Service.  The 
Commission  has  not  adopted  a 
definition  of  small  entity  specific  to  the 
Rural  Radiotelephone  Service.  A 
significant  subset  of  the  Rural 
Radiotelephone  Service  is  the  Basic 
Exchange  Telephone  Radio  Systems 
(BETRS).  We  will  use  the  SBA's 
definition  applicable  to  radiotelephone 
companies,  i.e.,  an  entity  employing  no 
more  than  1,500  persons.  There  are 
approximately  1 ,000  licensees  in  the 
Riiral  Radiotelephone  Service,  and  we 
estimate  that  almost  all  of  them  qualify 
as  small  entities  under  the  SBA's 
definition. 

30.  Air-Ground  Radiotelephone 
Service.  The  Commission  has  not 


adopted  a  definition  of  small  entity 
specific  to  the  Air-Groimd 
Radiotelephone  Service.  Accordingly, 
we  will  use  the  SBA's  definition 
applicable  to  radiotelephone  companies. 
i.e.,  an  entity  employing  no  more  than 
1,500  persons.  There  are  approximately 
100  licensees  in  the  Air-Ground 
Radiotelephone  Service,  and  we 
estimate  that  almost  all  of  them  qualify 
as  small  entities  under  the  SBA 
definition. 

31.  Private  Land  Mobile  Radio 
(PLMR).  PLMR  systems  serve  an 
essential  role  in  a  range  of  industrial, 
business,  land  transportation,  and 
pubUc  safety  activities.  These  radios  are 
used  by  companies  of  all  sizes  operating 
in  all  U.S.  business  categories,  llie 
Commission  has  not  developed  a 
definition  of  small  entity  specifically 
applicable  to  PLMR  licensees  due  to  the 
vast  array  of  PLMR  users.  For  the 
purpose  of  determining  whether  a 
licensee  is  a  small  business  as  defined 
by  the  SBA,  each  licensee  would  need 
to  be  evaluated  vdthin  its  ovtm  business 
area.  The  Commission  is  unable  at  this 
time  to  estimate  the  number,  if  any,  of 
small  businesses  that  could  be  impacted 
by  the  proposed  rules.  However,  the 
Commission's  1994  Annual  Report  on 
PLMRs  indicates  that  at  the  end  of  fiscal 
year  1994  there  were  1,087,267 
licensees  operating  12,481,989 
transmitters  in  the  PLMR  bands  below 
512  MHz.  Because  any  entity  engaged  in 
a  commercial  activity  is  eligible  to  hold 
a  PLMR  license,  the  proposed  rules  in 
this  context  could  potentially  impact 
every  small  business  in  the  United 
States.  We  note,  however,  that  because 
the  vast  majority  of  these  licensees  are 
end-users,  not  providers  of  telephony  or 
broadband  services,  they  would  not  be 
direcUy  affected  by  the  rules  proposed 
in  this  Notice. 

32.  Fixed  Microwave  Services. 
Microwave  services  include  common 
carrier,  private-operational  fixed,  and 
broadcast  auxiliary  radio  services.  At 
present,  there  are  approximately  22,015 
common  carrier  fixed  licensees  in  the 
microwave  services.  The  Commission 
has  not  yet  defined  a  small  business 
with  respect  to  microwave  services.  For 
purposes  of  this  IRFA,  we  will  utilize 
the  SBA's  definition  applicable  to 
radiotelephone  companies — i.e.,  an 
entity  with  no  more  than  1,500  persons. 
We  estimate,  for  this  purpose,  that  all  of 
the  Fixed  Microwave  licensees 
(excluding  broadcast  auxiliary 
licensees)  would  qualify  as  small 
entities  under  the  SBA  definition  for 
radiotelephone  companies. 

33.  Offshore  Radiotelephone  Service. 
This  service  operates  on  several  UHF 
TV  broadcast  channels  that  are  not  used 
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for  TV  broadcasting  in  the  coastal  area 
of  the  states  bordering  the  Gulf  of 
Mexico.  At  present,  there  are 
approximately  55  licensees  in  this 
service.  We  are  unable  at  this  time  to 
estimate  the  number  of  licensees  that 
would  qualify  as  small  entities  under 
the  SBA's  definition  for  radiotelephone 
communications. 

34.  Wireless  Communications 
Services.  This  service  can  be  used  for 
fixed,  mobile,  radio-location  and  digital 
audio  broadcasting  satellite  uses.  The 
Commission  defined  "small  business" 
for  the  wireless  communications 
services  (WCS)  auction  as  an  entity  with 
average  gross  revenues  of  $40  million 
for  each  of  the  three  preceding  years, 
and  a  "very  small  business"  as  an  entity 
with  average  gross  revenues  of  $15 
million  for  each  of  the  three  preceding 
years.  The  Commission  auctioned 
geographic  area  licenses  in  the  WCS 
service.  In  the  auction,  there  were  seven 
winning  bidders  that  qualified  as  very 
small  business  entities,  and  one  that 
qualified  as  a  small  business  entity.  We 
conclude  that  the  number  of  geographic 
area  WCS  licensees  that  may  be  affected 
by  the  decisions  and  rules  proposed  in 
the  Notice  includes  these  eight  entities. 

35.  Satellite  Services.  The 
Commission  has  not  developed  a 
definition  of  small  entities  applicable  to 
satellite  service  licensees.  Therefore,  the 
applicable  definition  of  small  entity  is 
generally  the  definition  under  the  SBA 
rules  applicable  to  Communications 
Services,  Not  Elsewhere  Classified 
(NEC).  This  definition  provides  that  a 
small  entity  is  expressed  as  one  with 
$11.0  million  or  less  in  annual  receipts. 
According  to  the  Census  Biireau,  there 
were  a  total  of  848  communications 
services  providers,  NEC,  in  operation  in 
1992,  and  a  total  of  775  had  annual 
receipts  of  less  than  $9,999  million.  The 
Census  report  does  not  provide  more 
precise  data. 

36.  In  addition  to  the  estimates 
provided  above,  we  consider  certain 
additional  entities  that  may  be  affected 
by  the  data  collection  from  broadband 
service  providers.  Because  section  706 
requires  us  to  monitor  the  deployment 
of  broadband  regardless  of  technology  or 
transmission  media  employed,  we 
anticipate  that  some  broadband  service 
providers  will  not  provide  telephone 
service.  Accordingly,  we  describe  below 
other  types  of  firms  that  may  provide 
broadband  services,  including  cable 
companies,  MDS  providers,  and 
utilities,  among  others. 

37.  Cable  services  or  systems.  The 
SBA  has  developed  a  definition  of  small 
entities  for  cable  and  other  pay 
television  services,  which  includes  all 
such  companies  generating  $11  million 


or  less  in  revenue  annually.  This 
definition  includes  cable  systems 
operators,  closed  circuit  television 
services,  direct  broadcast  satellite 
services,  multipoint  distribution 
systems,  satelUte  master  antenna 
systems  and  subscription  television 
services.  According  to  the  Census 
Bureau  data  fit)m  1992,  there  were  1,788 
total  cable  and  other  pay  television 
services  and  1 ,423  had  less  than  $1 1 
million  in  revenue. 

38.  The  Commission  has  developed 
its  own  definition  of  a  small  cable 
system  operator  for  the  purposes  of  rate 
regulation.  Under  the  Commission's 
rules,  a  "small  cable  company"  is  one 
serving  fewer  than  400,000  subscribers 
nationwide.  Based  on  our  most  recent 
information,  we  estimate  that  there  were 
1,439  cable  operators  that  qualified  as 
small  cable  system  operators  at  the  end 
of  1995.  Since  then,  some  of  those 
companies  may  have  grown  to  serve 
over  400,000  subscribers,  and  others 
may  have  been  involved  in  transactions 
that  caused  them  to  be  combined  with 
other  cable  operators.  Consequently,  we 
estimate  that  there  are  fewer  than  1 ,439 
small  entity  cable  system  operators. 

39.  The  Communications  Act  also 
contains  a  definition  of  a  small  cable 
system  operator,  which  is  "a  cable 
operator  that,  direcUy  or  through  an 
affiliate,  serves  in  the  aggregate  fewer 
than  1  percent  of  all  subscribers  in  the 
United  States  and  is  not  affiliated  with 
any  entity  or  entities  whose  gross 
annual  revenues  in  the  aggregate  exceed 
$250,000,000."  The  Commission  has 
determined  that  there  are  66,690,000 
subscribers  in  the  United  States. 
Therefore,  we  found  that  an  operator 
serving  fewer  than  666,900  subscribers 
shall  be  deemed  a  small  operator,  if  its 
annual  revenues,  when  combined  with 
the  total  annual  revenues  of  all  of  its 
affiliates,  do  not  exceed  $250  million  in 
the  aggregate.  Based  on  available  data, 
we  find  that  the  number  of  cable 
operators  serving  666,900  subscribers  or 
less  totals  1,450.  We  do  not  request  nor 
do  we  collect  information  concerning 
whether  cable  system  operators  are 
affiliated  with  entities  whose  gross 
aimual  revenues  exceed  $250,000,000, 
and  thus  are  unable  at  this  time  to 
estimate  with  greater  precision  the 
number  of  cable  system  operators  that 
would  qualify  as  small  cable  operators 
under  the  definition  in  the 
Communications  Act. 

40.  Multipoint  Distribution  Systems 
(MDS).  This  service  has  historically 
provided  primarily  point-to-multipoint 
one-way  video  services  to  subscribers. 
The  Commission  recenUy  amended  its 
rules  to  allow  MDS  licensees  to  provide 


a  wide  range  of  high-speed,  two-way 
services  to  a  variety  of  users. 

41.  In  connection  with  the  1996  MDS 
auction,  the  Commission  defined  small 
businesses  as  entities  that  had  annual 
average  gross  revenues  for  the  three 
preceding  years  not  in  excess  of  $40 
million.  The  Commission  established 
this  small  business  definition  in  the 
context  of  this  particular  service  and 
with  the  approval  of  the  SBA.  The  MDS 
auction  resulted  in  67  successful 
bidders  obtaining  licensing 
opportimities  for  493  Basic  Trading 
Areas.  Of  the  67  auction  wiimers,  61 
met  the  definition  of  a  small  business. 
At  this  time,  we  estimate  that  of  the  61 
small  business  MDS  auction  wiimers,  48 
remain  small  business  licensees. 

42.  In  addition  to  the  48  small 
businesses  that  hold  BTA 
authorizations,  there  are  approximately 
392  incumbent  MDS  licensees  that  are 
considered  small  entities.  After  adding 
the  number  of  small  business  auction 
licensees  to  the  nimaber  of  incumbent 
licensees  not  already  coimted,  we  find 
that  there  are  ciurentiy  approximately 
440  MDS  licensees  that  are  defined  as 
small  businesses  imder  either  the  SBA 
or  the  Commission's  rules.  Some  of 
those  440  small  business  licensees  may 
be  affected  by  the  proposals  in  this 
Notice. 

43.  Electric  Services  (SIC  491 1).  The 
SBA  has  developed  a  definition  for 
small  electric  utility  firms.  The  Census 
Bureau  reports  that  a  total  of  1379 
electric  utilities  were  in  operation  for  at 
least  one  year  at  the  end  of  1992. 
According  to  SBA,  a  small  electric 
utility  is  an  entity  whose  gross  revenues 
did  not  exceed  five  million  dollars  in 
1992.  The  Census  Bureau  reports  that 
447  of  the  1379  firms  listed  had  total 
revenues  below  five  million  dollars. 

44.  Electric  and  Other  Services 
Combined  (SIC  4931).  The  SBA  has 
classified  this  entity  as  a  utility  whose 
business  is  less  than  95%  electric  in 
combination  with  some  other  type  of 
service.  The  Census  Bureau  reports  that 
a  total  of  135  such  firms  were  in 
operation  for  at  least  one  year  at  the  end 
of  1992.  The  SBA's  definition  of  a  small 
electric  and  other  services  combined 
utility  is  a  firm  whose  gross  revenues 
did  not  exceed  five  million  dollars  in 
1992.  The  Census  Bureau  reported  that 
45  of  the  135  firms  listed  had  total 
revenues  below  five  million  dollars. 

45.  Combination  Utilities,  Not 
Elsewhere  Classified  (SIC  4939).  The 
SBA  defines  this  utility  as  providing  a 
combination  of  electric,  gas,  and  other 
services  which  are  not  otherwise 
classified.  The  Census  Bureau  reports 
that  a  total  of  79  such  utilities  were  in 
operation  for  at  least  one  year  at  the  end 
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of  1992.  According  to  SBA's  definition, 
a  small  combination  utility  is  a  firm 
whose  gross  revenues  did  not  exceed 
five  million  dollars  in  1992.  The  Census 
Biu-eau  reported  that  63  of  the  79  firms 
listed  had  total  revenues  below  five 
million  dollars. 

IV.  Description  of  Proposed  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

46.  The  Notice  sets  out  in  detail,  and 
seeks  comment  on,  various  proposals  to 
modify  the  Commission's  existing  Local 
Competition  and  Broadband  reporting 
program.  Pursuant  to  the  current 
reporting  program,  certain  providers  of 
broadband  services  and  of  local 
telephone  services  must  complete  FCC 
Form  477,  which  collects  data  on  their 
deployment  of  those  services.  Since  the 
adoption  of  the  reporting  program, 
providers  have  reported  data  twice  and 
the  Commission  has  issued  its  Second 
Report  on  Advanced 
Telecommunications  Capabilityhased 
in  significant  part  on  the  data  collected 
through  this  program.  Thus,  the  Notice 
seeks  comment,  in  light  of  these 
experiences,  on  ways  that  the 
Commission  might  improve  this  data 
gathering  effort.  The  Notice  asks 
whether  certain  measures  to  gain 
additional  data  might  assist  the 
Commission  in  its  efforts  to  understand 
the  degree  and  status  of  deployment  of 
broadband  services,  without  imposing 
an  imdue  burden  on  reporting 
providers.  For  example,  the  Notice  seeks 
comment  on  possible  revisions  to  FCC 
Form  477  that  might  more  precisely 
capture  distinctions  between  the 
deployment  of  broadband  services  to 
residential  and  business  users. 
Similarly,  the  Notice  seeks  conunent  on 
whether  we  should  revise  the  form  so 
that  providers  report  the  actual 
subscribership  by  zip  code,  in  lieu  of 
the  current  requirement  that  providers 
report  a  list  of  zip  codes  where 
broadband  service  is  being  delivered. 
Further,  the  Notice  asks  whether  it  is 
possible  to  eliminate  any  unnecessary  or 
unduly  burdensome  aspects  of  the 
reporting  program.  In  addition  to 
seeking  comment  on  the  types  of  data  to 
be  reported,  the  Notice  seeks  conmient 
on  whether  to  adjust  the  cmrent 
reporting  thresholds,  whether  the 
Commission  should  alter  its 
confidentialify  procedures  for  data 
collected,  whether  it  would  be 
appropriate  to  alter  the  frequency  of 
filing,  and  whether  there  are  additional 
steps  that  the  Commission  might  take  to 
promote  additional  analyses  of  the  data. 
The  Notice  asks  commenters  to 
document,  insofar  as  possible,  the 
biu'dens  that  are  imposed  by  our  cvurent 


requirements  and  the  additional 
burdens  that  would  be  imposed  by  more 
detailed  reporting  requirements. 

/.  Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

47.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  alternatives:  (1)  The 
establishment  of  differing  compliance  or 
reporting  requirements  or  timetables 
that  take  into  account  the  resources 
available  to  small  entities;  (2)  the 
clarification,  consolidation,  or 
simplification  of  compliance  or 
reporting  requirements  xmder  the  rule 
for  small  entities;  (3)  the  use  of 
performance,  rather  than  design, 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities. 

48.  As  mentioned  previously,  the 
Notice  seeks  comment,  in  light  of  our 
experiences  since  the  adoption  of  the 
reporting  program,  on  ways  that  we 
might  improve  this  data  gathering  effort. 
The  Notice  asks  whether  there  is 
additional  data  that  would  enhance  the 
Commission's  ability  to  understand  the 
status  and  degree  of  broadband  and 
local  telephone  service  deployment.  At 
the  same  time,  the  Notice  asks  whether 
it  is  possible  to  eliminate  any 
imnecessary  or  unduly  biu-densome 
aspects  of  the  reporting  program.  This 
proposal  would  reduce  biudens  on  all 
respondents,  including  any  small 
entities  that  must  report  imder  the 
program.  Among  the  alternatives 
considered  in  the  Notice  that  might 
affect  small  entities  is  a  proposal  by 
Iowa  Telecom  seeking  to  create  an 
exemption  for  "mid-size  LECs  *  *  * 
which  serve  primarily  rural 
communities."  Small  entities  are 
specifically  encouraged  to  comment  on 
such  an  exemption.  The  Notice  seeks 
comment  on  whether  the  burdens 
imposed  on  smaller  providers  by  our 
reporting  requirements  outweigh  the 
benefits  of  these  requirements.  At  the 
same  time,  the  Commission  also  asks 
whether  access  to  more  complete 
information  about  broadband 
subscribership  in  rural  areas — areas  that 
are  often  served  by  smaller  telephone 
and  cable  companies — might  enable  us 
to  better  fulfill  the  congressional 
directive  to  assess  the  state  of 
deployment  of  broadband  services  to  all 
Americans.  The  Notice  expressly  states 
the  Commission's  desire  and  intention 
to  work  closely  with  service  providers, 
including  small  entities,  to  minimize 
burdens  wherever  possible,  particularly 


for  smaller  providers  that  may  have 
limited  resources. 

VI.  Federal  Rules  That  May  Duplicate, 
Overlap,  or  Conflict  With  the  Proposed 
Rules 

49.  None. 

Vn.  Federal  Rules  That  May  Duplicate, 
Overlap,  or  Conflict  With  the  Proposed 
Rule 

50.  None. 
Ordering  Clauses 

51.  Piirsuant  to  sections  1-5, 10, 11, 
201-205,  215,  218-220,  251-271,  303(r). 
332,  403,  502,  and  503  of  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C.  151-155, 160, 161. 
201-205,  215,  218-220,  251-271,  303(r), 
332, 403,  502,  and  503,  and  pursuant  to 
section  706  of  the  Telecommunications 
Act  of  1996.  47  U.S.C.  157  nt,  this 
[notice],  with  all  attachments,  is  hereby 
[adopted]. 

52.  The  Commission's  Consiuner 
Information  Bureau,  Reference 
Information  Center,  shall  send  a  copy  of 
this  Second  Notice  of  Proposed 
Rulemaking,  including  the  Initial 
Regulatory  Flexibility  Analysis,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 
with  paragraph  603(a)  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601  et  seq. 
(1981). 

List  of  Subiects 

47  CFR  Parts  1  and  43 

Conununications  common  carriers. 
Reporting  and  recordkeeping 
requirements.  Telecommunications, 
Telephone. 

47  CFR  Part  20 

Commimications  common  carriers. 
Federal  Communications  Commission.     . 
Shirley  Suggs. 
Chief,  Publications  Branch. 
[FR  Doc.  01-3787  Filed  2-14-01;  8:45  am] 
BKJJNO  CODE  cna-oi-u 


DEPARTMENT  OF  THE  INTERIOR 
Rsh  and  WikJiifa  Servic* 

50  CFR  Part  17 
RIN  1018-^kH83 

Endangered  and  Threatened  Wildilfa 
and  Plants;  Proposed  Designation  of 
Critical  Habitat  for  Choiizanthe  robusta 
var.  robusta  (Robust  Spineflower) 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Proposed  rule. 
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SUMMARY:  We.  the  U.S.  Fish  and 
Wildlife  Service  (Service),  propose  to 
designate  critical  habitat  pursuant  to  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act),  for  Chorizanthe  robusta 
var.  robusta  (robust  spineflower). 
Approximately  660  hectares  (1,635 
acres)'  of  land  fall  within  the  boimdahes 
of  the  proposed  critical  habitat 
designation.  Proposed  critical  habitat  is 
located  in  Santa  Cruz  County, 
California. 

Critical  habitat  receives  protection 
from  destruction  or  adverse 
modification  through  required 
consultation  under  section  7  of  the  Act 
with  regard  to  actions  carried  out, 
funded,  or  authorized  by  a  Federal 
agency.  Section  4  of  the  Act  requires  us 
to  consider  economic  and  other  relevant 
impacts  when  specifying  any  particular 
area  as  critical  habitat. 

We  solicit  data  and  comments  firom 
the  public  on  all  aspects  of  this 
proposal,  including  data  on  economic 
and  other  impacts  of  the  designation 
and  our  approaches  for  handling  any 
futiue  habitat  conservation  plans.  We 
may  revise  this  proposal  to  incorporate 
or  address  new  information  received 
diuing  the  comment  period. 

DATES:  We  will  accept  comments  imtil 
April  16,  2001.  Public  hearing  requests 
must  be  received  by  April  2,  2001. 

ADDRESSES:  If  you  wish  to  comment, 
you  may  submit  your  comments  and 
materials  concerning  this  proposal  by 
any  one  of  several  methods: 

You  may  submit  written  comments 
and  information  to  the  Field  Supervisor, 
Ventura  Fish  and  Wildlife  Office,  U.S. 
Fish  and  Wildlife  Service,  2493.  Portola 
Road,  Suite  B,  Ventura,  California 
93003. 

You  may  also  send  comments  by 
electronic  mail  (e-mail)  to 
robustsf®fws.gbv.  See  the  Public 
Comments  Solicited  section  below  for 
file  format  and  other  information  about 
electronic  filing. 

You  may  hand-deliver  comments  to 
our  Ventitfa  Fish  and  Wildlife  Office, 
U.S.  Fish  and  Wildlife  Service,  2493 
Portola  Road,  Suite  B,  Ventura, 
California  93003. 

Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Connie  Rutherford,  Ventura  Fish  and 
Wildlife  Office,  U.S.  Fish  and  Wildlife 
Service,  2493  Portola  Road,  Suite  B. 
Ventxu^,  California  93003  (telephone 
805/644-1766:  facsimile  805/644-3958). 

SUPPLEMENTARY  INFORMATION: 


Background 

Chorizanthe  robusta  var.  robusta.  also 
known  as  robust  spineflower  and  Aptos 
spineflower,  is  endemic  to  sandy  soils 
in  coastal  areas  in  southern  Santa  Cruz 
and  northern  Monterey  Counties.  In 
California,  the  spineflower  genus 
{Chorizanthe)  in  the  buckwheat  family 
(Polygonaceae)  comprises  species  of 
wiry  annual  herbs  that  inhabit  dry 
sandy  soils,  both  along  the  coast  and 
inland.  Because  of  the  patchy  and 
limited  distribution  of  such  soils,  many 
species  of  Chorizanthe  tend  to  be  highly 
localized  in  their  distribution. 

Like  other  spineflowers,  Chorizanthe 
robusta  var.  robusta  is  branched  bom 
the  base  and  subtended  by  a  rosette  of 
basal  leaves.  The  overall  appearance  of 
C.  r.  var.  robusta  is  that  of  a  low- 
growing  herb  that  is  soft-hairy  and 
grayish  or  reddish  in  color.  The  plant 
has  an  erect  to  spreading  or  prostrate 
habit,  with  large  individuals  reaching  50 
centimeters  (cm)  (20  inches  (in.))  or 
more  in  diameter.  This  taxon  is 
distinguished  by  white  (rarely  pinkish) 
scarious  (translucent)  margins  on  the 
lobes  of  the  involucre  (circle  or 
collection  of  modified  leaves 
surrounding  a  flower  cluster)  or  head 
that  subtend  the  white-  to  rose-colored 
flowers.  The  aggregate  of  flowers  (heads) 
tend  to  be  1.5  to  2.0  cm  (0.6  to  0.8  in.) 
across  in  diameter  and  distinctly 
aggregate.  Chorizanthe  robusta  var. 
robusta  is  one  of  two  varieties  of  the 
species  Chorizanthe  robusta.  The  other 
variety  {Chorizanthe  mbusta  var. 
hartwegii),  known  as  Scotts  Valley 
spineflower,  is  restricted  to  the  Scotts 
Valley  area  in  the  Santa  Cruz 
Mountains.  The  range  of  Chorizanthe 
robusta  var.  robusta  partially  overlaps 
with  Chorizanthe  pungens  var.  pungens 
(Monterey  spineflower),  another  closely 
related  taxon  in  the  Pimgentes  section  of 
the  genus,  in  southern  Santa  Cruz 
County.  Chorizanthe  pungens  var. 
pungens  is  a  threatened  species  and 
Chorizanthe  robusta  var.  mbusta  is  an 
endangered  species;  for  a  detailed 
description  of  these  related  taxa,  see  the 
Draft  Recovery  Plan  for  the  Robust 
Spineflower  (Service  2000)  and 
references  within  this  plan.  We  are 
proposing  critical  habitat  for 
Chorizanthe  pungens  var.  pungens  and 
Chorizanthe  robusta  var.  hartwegii 
separately  but  concurrently  with  this 
proposal. 

Chorizanthe  robusta  var.  robusta  is  a 
short-lived  aimual  species.  It  germinates 
during  the  winter  months  and  flowers 
from  April  through  June;  although 
pollination  ecology  has  not  been  studied 
for  this  taxon,  pollinators  observed 
include  leaf  cutter  bees  (megachilids),  at 


least  6  species  of  butterflies,  flies,  and 
sphecid  wasps  (Randy  Morgan, 
biologist,  Soquel,  California,  pers. 
comm.  2000).  Each  flower  produces  one 
seed:  depending  on  the  vigor  of  the 
individual  plant,  dozens,  if  not  hundred 
of  seeds  could  be  produced.  The 
importance  of  pollinator  activity  in  seed 
set  has  been  demonstrated  by  the 
production  of  seed  with  low  viability 
where  pollinator  access  was  limited 
(Harding  Lawson  Associates  2000).  Seed 
is  collectable  through  August.  The 
plants  turn  a  rusty  hue  as  they  dry 
through  the  summer  months,  eventually 
shattering  diuing  the  fall.  Seed  dispersal 
is  faciUtated  by  the  involucral  spines, 
which  attach  the  seed  to  passing 
animals.  While  animal  vectors  most 
likely  facilitate  dispersal  between 
colonies  and  populations,  the  prevailing 
coastal  vtdnds  undoubtedly  play  a  part 
in  scattering  seed  within  colonies  and 
populations. 

The  locations  where  Chorizanthe 
robusta  var.  robusta  occurs  are  subject 
to  a  mild  maritime  climate,  where  fog 
helps  keep  siunmer  temperatiu«s  cool 
and  winter  temperatures  relatively 
warm,  and  provides  moistiue  in 
addition  to  the  normal  winter  rains. 
Chorizanthe  robusta  var.  robusta  is 
currently  known  from  a  total  of  seven 
sites.  Two  sites  are  located  on  active 
coastal  dunes,  while  the  other  five  sites 
are  located  inland  from  the  immediate 
coast  in  sandy  openings  within  scrub, 
maritime  chaparral,  or  oak  woodland 
habitats.  All  of  these  habitat  types 
include  microhabitat  characteristics  that 
are  favored  by  C.  r.  var.  robusta.  First, 
all  sites  are  on  sandy  soils;  whether  the 
origin  of  the  soils  are  fit)m  active  dimes 
or  interior  fossil  dunes  is  appeirently 
unimportant.  Second,  these  sites  are 
relatively  open  and  free  of  other 
vegetation;  sandy  soils  tend  to  be 
nutrient-poor,  which  limits  the 
abundance  of  other  herbaceous  species 
that  can  grow  on  them.  However,  if 
these  soils  have  been  enriched,  either 
through  the  accumulation  of  organic 
matter  or  importation  of  other  soils, 
these  sandy  soils  may  support  more 
abundant  herbaceous  vegetation  which 
may  then  compete  with  C.  r.  var. 
robusta.  Management  of  the  herb  cover, 
either  through  grazing,  mowing  or  fire, 
may  allow  the  spineflower  to  persist.  In 
scrub  and  chaparral  communities.  C.  r. 
var.  robusta  does  not  occur  under  dense 
stands,  but  will  occur  between  more 
widely  spacM  shrubs. 

Accoroing  to  information  included  in 
the  California  Natural  Diversity  Data 
Base  (CNDDB),  Chorizanthe  robusta  var. 
robusta  once  ranged  from  Alameda 
County,  on  the  eastern  side  of  San 
Francisco  Bay,  south  to  northern 
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Monterey  County — a  range  of  160 
kilometers  (100  miles).  The  identity  of 
the  Alameda  collections,  however,  is 
still  luiresolved;  Reveal  and  Hardham 
(1989)  noted  that  these  collections  may 
be  more  closely  related  to  other 
spineflowers  in  the  Pungentes  section  of 
the  genus,  but  that  resolution  is  unlikely 
since  the  Alameda  population  was  last 
collected  in  1948,  Other  historic 
collections  were  made  from  Colma  in 
San  Mateo  County,  Los  Gatos  and  San 
Jose  in  Santa  Clara  County,  and  several 
locations  in  Santa  Cruz  and  Monterey 
counties. 

Other  collections  of  putative 
Chorizanthe  robusta  var.  robusta  have 
been  made  from  northern  Monterey 
County  and  from  one  location  near 
Soiedad.  Barbara  Ertter  (1990,  in  litt. 
1997)  has  suggested  that  these 
collections  may  form  a  separate 
morphological  "phase,"  whose  ultimate 
taxonomic  affinities  lay  either  with 
Chorizanthe  pungens  var.  pungens  or 
Chorizanthe  robusta  var.  robusta.  For 
purposes  of  this  rule,  these  collections 
are  recognized  as  belonging  to  C.  r.  var. 
robusta. 

The  current  distribution  of 
Chorizanthe  robusta  var.  robusta  is 
restricted  to  coastal  and  near-coastal 
sites  in  southern  Santa  Cruz  County  and 
northern  Monterey  County,  ranging 
from  Pogonip  Park  in  the  city  of  Santa 
Cruz,  southeast  to  coastal  dunes 
between  Marina  and  Seaside  that  were 
formerly  part  of  Fort  Ord.  With  the 
discovery  of  two  new  populations  in  the 
year  2000,  a  total  of  seven  populations 
are  now  known  to  exist.  There  is  a  high 
likelihood  that  other  populations  will  be 
discovered  in  the  future. 

At  Pogonip  Park,  two  colonies  occur 
on  sandy  soils  derived  from  the  Santa 
Margarita  sandstone  formation;  one 
colony  is  growing  in  sandy  openings 
vrithin  a  mixed  forest  community 
(CNDDB  2000;  S.  Baron,  in  litt.  1999a). 
Within  the  city  of  Santa  Cruz,  near 
where  Highway  1  crosses  Carbonera 
Creek,  (referred  to  as  the  Branciforte 
site)  a  population  occurs  in  a  field  that 
supports  grassland  species,  including 
Avena  barbata  (wild  oats),  Vulpia  sp. 
(vulpia),  Lupinus  sp.  (sky  lupine), 
Eschscholzia  califomica  (California 
poppy),  Conyza  sp.  (telegraph  weed), 
Navarettia  atractyloides  (navaretia),  and 
Erodium  sp.  (filaree)  (R.  Morgan,  pers. 
comm.  2000).  At  the  Aptos  site, 
Chorizanthe  robusta  var.  robusta  occurs 
in  an  opening  within  maritime 
chaparral  on  inland  marine  sand  deposit 
(CNDDB  2000).  At  the  Freedom  site,  C. 
r.  var.  robusta  occurs  in  a  grassy 
opening  within  maritime  chaparral  and 
oak  woodland  (Dean  Taylor,  Jepson 
Herbarium,  Berkeley,  CA,  in  litt.  2000). 


At  the  Buena  Vista  site,  C.  r.  var.  robusta 
occurs  on  sandy  soils  in  openings 
within  oak  forest  and  maritime 
chaparral  (S.  Baron,  in  litt.  1999b).  The 
Buena  Vista  site  also  supports  the 
endangered  Santa  Cruz  long-toed 
salamander  (Ambystoma  calif omiense). 

At  Sunset  State  Beach,  Chorizanthe 
robusta  var.  robusta  is  found  at  the  base 
of  backdunes  in  openings  of  coastal 
scrub,  including  Eriophyllum 
staechadifolium  (seaside  woolly 
sunflower),  Artemisia  pycnocephala 
(coastal  sagewort),  Ericameria  ericoides 
(mock  heather),  and  Baccharis  pilularis 
(coyote  bush)  (CNDDB  2000). 
Chorizanthe  pungens  var.  pungens 
grows  in  a  band  parallel  to  the  C.  r.  var. 
robusta,  in  the  foredunes  along  the 
beach  (CNDDB  2000).  hi  1992,  a 
population  of  C.  r.  var.  robusta  was 
discovered  on  the  coastal  dunes 
between  Marina  and  Seaside,  in  the 
course  of  SMTveys  performed  in 
preparation  for  the  transfer  of 
Department  of  Defense  lands  formerly 
known  as  Fort  Ord  to  the  California 
Department  of  Parks  and  Recreation; 
this  same  stretch  of  dunes  also  supports 
the  threatened  C.  p.  var.  pungens  and 
the  threatened  western  snowy  plover 
(Charadrius  alexandrinus  nivosus)  (U.S. 
Army  Corps  of  Engineers  (ACOE)  1997). 
The  distribution  of  suitable  habitat  on 
coastal  dunes  is  subject  to  dynamic 
shifts  caused  by  patterns  of  dune 
mobilization,  stabilization,  and 
successional  trends  in  coastal  dune 
scrub  that  increase  in  cover  over  time. 
Individual  colonies  of  C.  r.  var.  robusta, 
found  in  gaps  between  stands  of  scrub, 
shift  in  distiibution  and  size  over  time. 

Portions  of  the  coastal  dune,  coastal 
scrub,  grassland,  chaparral,  and  oak 
woodland  communities  that  support 
Chorizanthe  robusta  var.  robusta  have 
been  eliminated  or  altered  by 
recreational  use,  conversion  to 
agriculture,  and  urban  development. 
Dune  communities  have  also  been 
altered  in  composition  by  the 
introduction  of  non-native  species, 
especially  Carpobrotus  spp.  (sea-fig  or 
iceplant)  and  Ammophila  arenaria 
(European  beachgrass),  in  an  attempt  to 
stabilize  shifting  sands.  In  the  last 
decade,  significant  efforts  have  been 
made  to  restore  native  dune 
communities,  including  the  elimination 
of  these  non-native  species. 

Previous  Federal  Action 

On  May  16, 1990,  we  received  a 
petition  from  Steve  McCabe  and  Randall 
Morgan  of  the  Santa  Cruz  Chapter  of  the 
California  Native  Plant  Society  to  fist 
Chorizanthe  robusta  var.  hartwegii 
(Scotts  Valley  spineflower)  as 
endangered.  Based  on  a  90-day  finding 


that  the  petition  presented  substantial 
information  indicating  that  the 
requested  action  may  be  warranted  (55 
FR  46080),  we  initiated  a  status  review 
of  this  taxon.  During  that  time  we  also 
reviewed  the  status  of  Chorizanthe 
robusta  var.  robusta.  We  proposed 
endangered  status  for  the  C.  r.  var. 
robusta  on  October  24,  1991  (56  FR 
55107).  The  final  rule,  pubhshed  on 
February  4,  1994,  (59  FR  5499)  fisted  C. 
robusta,  inclusive  of  var.  robusta  and 
var.  hartwegii,  as  endangered. 

Section  4(a)(3)  of  the  Act,  as 
amended,  and  implementing  regulations 
(50  CFR  424.12)  require  that,  to  the 
maximum  extent  prudent  and 
determinable,  the  Secretary  designate 
critical  habitat  at  the  time  the  species  is 
determined  to  be  endangered  or 
threatened.  Our  regulations  (50  CFR 
424.12(a)(1))  state  that  designation  of 
critical  habitat  is  not  prudent  when  one 
or  both  of  the  following  situations  exist: 
(1)  The  species  is  threatened  by  taldng 
or  other  human  activity,  and 
identification  of  critical  habitat  can  be 
expected  to  increase  the  degree  of  threat 
to  the  species,  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species.  At  the  time  Chorizanthe 
robusta  was  listed,  inclusive  of  var. 
robusta  and  var.  hartwegii.  we  found 
that  designation  of  critical  habitat  for 
Chorizanthe  robusta,  inclusive  of  var. 
robusta  and  var.  hartwegii,  was  prudent 
but  not  determinable  and  that 
designation  of  critical  habitat  would 
occur  once  we  had  gathered  the 
necessary  data. 

On  June  30,  1999,  our  failure  to 
designate  critical  habitat  for 
Chorizanthe  robusta.  inclusive  of  var. 
robusta  and  var.  hartwegii,  within  the 
time  period  mandated  by  16  U.S.C. 
1533Cb)(6)(C)(ii)  was  challenged  in 
Center  for  Biological  Diversity  v.  Babbitt 
(Case  No.  C99-3202  SC).  On  August  30, 
2000,  the  U.S.  District  Court  for  the 
Northern  District  of  California  (Court) 
directed  us  to  pubUsh  a  proposed 
critical  habitat  designation  within  60 
days  of  the  Coiul's  order  and  a  final 
critical  habitat  designation  no  later  than 
120  days  after  the  proposed  designation 
is  pubUshed.  On  October  16,  2000,  the 
Court  granted  the  government's  request 
for  a  stay  of  this  order.  Subsequently,  by 
a  stipulated  settlement  agreement 
signed  by  the  parties  on  November  20, 
2000,  we  agreed  to  propose  critical 
habitat  for  Chorizanthe  robusta  var. 
robusta  by  January  15,  2001.  Because 
the  two  varieties  of  Chorizanthe  robusta 
are  geographically  and  ecologically 
separated,  proposed  critical  habitat 
designations  have  been  developed 
separately.  This  proposed  rule  addresses 
critical  habitat  for  Chorizanthe  robusta 
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var.  robusta.  A  proposed  critical  habitat 
designation  for  Chorizanthe  robusta  var. 
hartwegii  (Scotts  Valley  spineflower)  is 
being  proposed  concurrently. 

Critical  HabiUt 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as — (i)  The  specific  areas 
within  the  geographic  area  occupied  by 
a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (11)  that  may  require 
special  management  considerations  or 
protection;  and  (ii)  specific  areas 
outside  the  geographic  area  occupied  by 
a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  that  are 
necessary  to  bring  an  endangered  or  a 
threatened  species  to  the  point  at  which 
listing  under  the  Act  is  no  longer 
necessary. 

Critical  habitat  receives  protection 
under  section  7  of  the  Act  through  the 
prohibition  against  destruction  or 
adverse  modification  of  critical  habitat 
with  regard  to  actions  carried  out, 
funded,  or  authorized  by  a  Federal 
agency.  Section  7  also  requires 
conferences  on  Federal  actions  that  are 
likely  to  result  in  the  destruction  or 
adverse  modification  of  critical  habitat. 
In  our  regulations  at  50  CFR  402.02,  we 
define  destruction  or  adverse 
modification  as  "*  *  *  the  direct  or 
indirect  alteration  that  appreciably 
diminishes  the  value  of  critical  habitat 
for  both  the  survival  and  recovery  of  a 
listed  species.  Such  alterations  include, 
but  are  not  limited  to,  alterations 
adversely  modifying  any  of  those 
physical  or  biological  features  that  were 
the  basis  for  determining  the  habitat  to 
be  critical."  Aside  bom  the  added 
protection  that  may  be  provided  under 
section  7,  the  Act  does  not  provide  other 
forms  of  protection  to  lands  designated 
as  critical  habitat.  Because  consultation 
under  section  7  of  the  Act  does  not 
apply  to  activities  on  private  or  other 
non-Federal  lands  that  do  not  involve  a 
Federal  nexus,  critical  habitat 
designation  would  not  afford  any 
additional  protections  under  the  Act 
against  such  activities. 

In  order  to  be  included  in  a  critical 
habitat  designation,  the  habitat  must 
first  be  "essential  to  the  conservation  of 
the  species."  Critical  habitat 
designations  identify,  to  the  extent 
known  using  the  best  scientific  and 
commercial  data  available,  habitat  areas 
that  provide  essential  life  cycle  needs  of 
the  species  (i.e.,  areas  on  which  are 


found  the  primary  constituent  elements, 
as  defined  at  50  CFR  424.12(b)). 

Section  4  requires  that  we  designate 
critical  habitat  at  the  time  of  listing  and 
based  on  what  we  know  at  the  time  of 
the  designation.  When  we  designate 
critical  habitat  at  the  time  of  listing  or 
under  short  court-ordered  deadlines,  we 
will  often  not  have  sufficient 
information  to  identify  all  areas  of 
critical  habitat.  We  are  required, 
nevertheless,  to  make  a  decision  and 
thus  must  base  our  designations  on 
what,  at  the  time  of  designation,  we 
know  to  be  critical  habitat. 

Within  the  geographic  area  occupied 
by  the  species,  we  will  designate  only 
areas  currently  known  to  be  essential. 
Essential  areas  should  already  have  the 
featiu^s  and  habitat  characteristics  that 
are  necessary  to  sustain  the  species.  We 
will  not  speculate  about  what  areas 
might  be  found  to  be  essential  if  better 
information  became  available,  or  what 
areas  may  become  essential  over  time.  If 
the  information  available  at  the  time  of 
designation  does  not  show  that  an  area 
provides  essential  life  cycle  needs  of  the 
species,  then  the  area  should  not  be 
included  in  the  critical  habitat 
designation.  Within  the  geographic  area 
occupied  by  the  species,  we  will  not 
designate  areas  that  do  not  now  have  the 
primary  constituent  elements,  as 
defined  at  50  CFR  424.12(b),  which 
provide  essential  life  cycle  needs  of  the 
species. 

Chir  regulations  state  that,  "The 
Secretary  shall  designate  as  critical 
habitat  areas  outside  the  geographic  area 
presentiy  occupied  by  the  species  only 
when  a  designation  limited  to  its 
present  range  would  be  inadequate  to 
ensure  the  conservation  of  the  species." 
(50  CFR  424.12(e)).  Accordingly,  when 
the  best  available  scientific  and 
commercial  data  do  not  demonstrate 
that  the  conservation  needs  of  the 
species  require  designation  of  critical 
habitat  outside  of  occupied  areas,  we 
will  not  designate  critical  habitat  in 
areas  outside  the  geographic  area 
occupied  by  the  species. 

Oiu  Policy  on  Information  Standards 
Under  the  Endangered  Species  Act, 
published  in  the  Federal  Register  on 
July  1, 1994  (59  FR  34271).  provides 
criteria,  establishes  procedures,  and 
provides  guidance  to  ensure  that  our 
decisions  represent  the  best  scientific 
and  commercial  data  available.  It 
requires  our  biologists,  to  the  extent 
consistent  with  the  Act  and  with  the  use 
of  the  best  scientific  and  commercial 
data  available,  to  use  primary  and 
original  sources  of  information  as  the 
basis  for  recommendations  to  designate 
critical  habitat.  When  determining 
which  areas  are  critical  habitat,  a 


primary  source  of  information  should  be 
the  listing  package  for  the  species. 
Additional  information  may  be  obtained 
from  a  recovery  plan,  articles  in  peer- 
reviewed  journals,  conservation  plans 
developed  by  states  and  counties, 
scientific  status  surveys  and  studies, 
and  biological  assessments  or  other 
impublished  materials  (i.e.,  gray 
literature). 

Habitat  is  often  dynamic,  and 
popidations  may  move  from  one  area  to 
another  over  time.  Furthermore,  we 
recognize  that  designation  of  critical 
habitat  may  not  include  all  of  the 
habitat  areas  that  may  eventually  be 
determined  to  be  necessary  for  the 
recovery  of  the  species.  For  these 
reasons,  all  should  understand  that 
critical  habitat  designations  do  not 
signal  that  habitat  outside  the 
designation  is  unimportant  or  may  not 
be  required  for  recovery.  Areas  outside 
the  critical  habitat  designation  will 
continue  to  be  subject  to  conservation 
actions  that  may  be  implemented  imder 
section  7(a)(1)  and  to  the  regulatory 
protections  afforded  by  the  section 
7(a)(2)  jeopardy  standard  and  the 
prohibitions  of  section  9,  as  determined 
on  the  basis  of  the  best  available 
information  at  the  time  of  the  action.  We 
specifically  anticipate  that  federally 
funded  or  assisted  projects  affecting 
listed  species  outside  their  designated 
critical  habitat  areas  may  still  result  in 
jeopardy  findings  in  some  cases. 
Similarly,  critical  habitat  designations 
made  on  the  basis  of  the  best  available 
information  at  the  time  of  designation 
will  not  control  the  direction  and 
substance  of  future  recovery  plans, 
habitat  conservation  plans,  or  other 
species  conservation  planning  efforts  if 
new  information  available  to  these 
planning  efforts  calls  for  a  different 
outcome. 

Methods 

As  required  by  the  Act  and 
regulations  (section  4(b)(2)  and  50  CFR 
424.12)  we  used  the  best  scientific 
information  available  to  determine  areas 
that  contain  the  physical  and  biological 
features  that  are  essential  for  the 
survival  and  recovery  of  Chorizanthe 
mbusta  var.  mbusta.  This  information 
included  information  from  the 
California  Natural  Diversity  Data  Base 
(CNDDB  2000),  soil  survey  maps  (Soil 
Conservation  Service  1979),  recent 
biological  surveys  and  reports,  our  draft 
recovery  plan  for  this  species, 
additional  information  provided  by 
interested  parties,  and  discussions  with 
botanical  experts.  We  also  conducted 
site  visits,  either  cursory  or  more 
extensive,  at  five  of  the  seven  locations 
(Pogonip,  Freedom,  Buena  Vista,  Simset 
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State  Beach,  and  dunes  at  former  Fort 
Ord). 

Each  of  the  critical  habitat  units 
includes  areas  that  are  unoccupied  by 
Chorizanthe  robusta  var.  robusta. 
Determining  the  specific  areas  that  this 
taxon  occupies  is  difficult  for  several 
reasons:  (1)  The  distribution  of 
Chorizanthe  robusta  var.  robusta 
appears  to  be  more  closely  tied  to  the 
presence  of  sandy  soils  than  to  specific 
plant  communities;  the  plant 
communities  may  undergo  changes  over 
time,  which,  due  to  the  degree  of  cover 
that  is  provided  by  that  vegetation  type, 
may  either  favor  the  presence  of 
Chorizanthe  robusta  var.  robusta  or  not; 
(2)  the  way  the  ciurent  distribution  of 
Chorizanthe  robusta  var.  robusta  is 
mapped  can  be  variable,  depending  on 
the  scale  at  which  patches  of 
individuals  are  recorded  (e.g.  many 
small  patches  versus  one  large  patch); 
and  (3)  depending  on  the  climate  and 
other  annual  variations  in  habitat 
conditions,  the  extent  of  the 
distributions  may  either  shrink  and 
temporarily  disappear,  or,  if  there  is  a 
residual  seedbank  present,  enlarge  and 
cover  a  more  extensive  area.  Therefore, 
patches  of  imoccupied  habitat  are 
interspersed  with  patches  of  occupied 
habitat;  the  inclusion  of  imoccupied 
habitat  in  our  critical  habitat  units 
reflects  the  dynamic  nature  of  the 
habitat  and  the  life  history 
characteristics  of  this  taxon. 

Primary  Constituent  Elements 

In  accordance  with  section  3(5)(A)(i) 
of  the  Act  and  regulations  at  50  CFR 
424.12,  in  determining  which  areas  to 
propose  as  critical  habitat,  we  consider 
those  physical  and  biological  features 
(primary  constituent  elements)  that  are 
essential  to  the  conservation  of  the 
species  and  that  may  require  special 
management  considerations  or 
protection.  These  include,  but  are  not 
limited  to — space  for  individual  and 
population  growth,  and  for  normal 
behavior:  food,  water,  air,  light, 
minerals  or  other  nutritional  or 
physiological  requirements;  cover  or 
shelter;  sites  for  breeding,  reproduction, 
or  rearing  of  offspring,  germination,  or 
seed  dispersal;  and  habitats  that  are 
protected  from  disturbance  or  are 
representative  of  the  historic 
geographical  and  ecological 
distributions  of  a  species. 

LitUe  is  known  about  the  specific 
physical  and  biological  requirements  of 
Chorizanthe  robusta  var.  robusta 
beyond  that  described  in  the 
Background  section  of  this  proposed 
rule.  Based  on  the  best  available 
information  at  this  time,  the  primary 


constituent  elements  of  critical  habitat 
for  C.  r.  var.  robusta  are: 

(1)  sandy  soils  associated  with  active 
coastal  dunes  and  inland  sites  with 
sandy  soils; 

(2)  plant  communities  that  support 
associated  species,  including  coastal 
dime,  coastal  scrub,  grassland,  maritime 
chaparral,  and  oak  woodland 
communities,  and  have  a  structure  such 
that  there  are  openings  between  the 
dominant  elements  (e.g.  scrub,  shrub, 
oak  trees,  clumps  of  herbaceous 
vegetation); 

(3)  plant  communities  that  contain  no 
or  litde  cover  by  nonnative  species 
which  would  compete  for  resources 
available  for  growth  and  reproduction  of 
Chorizanthe  robusta  var.  robusta; 

(4)  Pollinator  activity  between 
existing  colonies  of  Chorizanthe  robusta 
var.  robusta; 

(5)  Physical  processes,  such  as 
occasional  soil  disturbance,  that  support 
natural  dune  dynamics  along  coastal 
areas;  and 

(6)  Seed  dispersal  mechanisms 
between  existing  colonies  and  other 
potentially  suit^e  sites. 

We  selected  critical  habitat  areas  to 
provide  for  the  conservation  of 
Chorizanthe  robusta  var.  robusta,  at  the 
two  coastal  sites  and  five  inland  sites 
where  it  is  known  to  occur.  Historic 
locations  for  which  there  are  no  recent 
records  of  occupancy  (writhin  the  last  25 
years)  were  not  proposed  for 
designation.  At  a  number  of  these  sites, 
including  Alameda  in  Alameda  County, 
Colma  in  San  Mateo  Coimty,  and  Los 
Gatos  and  San  Jose  in  Santa  Clara 
Coimty,  the  plant  has  not  been  seen  for 
approximately  100  years;  this,  combined 
with  the  consideration  that  these 
locations  have  been  urbanized,  leads  us 
to  conclude  that  a  critical  habitat 
designation  would  be  inappropriate  for 
these  sites. 

We  considered  proposing  critical 
habitat  in  two  areas  where  Chorizanthe 
robusta  var.  robusta  has  been 
documented  within  the  last  25  years, 
but  not  within  the  last  few  years.  The 
first  is  at  Manresa  State  Beach,  just 
seaward  from  the  community  of  La 
Selva  Beach  in  Santa  Cruz  County. 
Chorizanthe  robusta  var.  robusta  was 
observed  near  the  entrance  to  the  Beach 
in  1979,  but  it  has  not  been  seen  since 
then  and  may  be  extirpated  (CNDDB 
2000).  However,  Mam«sa  State  Beach  is 
being  proposed  as  critical  habitat  for 
Chorizanthe  pungens  var.  pungens. 
Should  that  final  critical  habitat 
designation  include  Manresa  State 
Beach,  the  designation  may  afford 
benefits  to  C.  r.  var.  robusta  through 
increased  awareness  of  the  importance 
of  this  habitat,  particularly  if  the  C.  r. 


var.  robusta  is  found  to  still  persist  at 
this  site. 

The  second  area  where  Chorizanthe 
robusta  var.  robusta  has  been 
documented  within  the  last  25  years  is 
an  area  north  of  the  community  of 
Soquel  in  Santa  Cruz  County,  and 
bounded  by  Paul  Sweet  Road  to  the 
west.  Rodeo  Gulch  Road  to  the  east,  and 
as  far  north  as  Mountain  View  Road. 
Collections  from  this  area  were  made  in 
1936, 1960,  and  1977;  although  this  area 
has  undergone  some  scattered 
development,  much  of  the  area  remains 
rural,  and  populations  of  C.  r.  var. 
robusta  may  persist  in  this  area. 
However,  due  to  the  size  of  this  area  and 
our  lack  of  information  needed  to 
delineate  boundaries  more  specifically, 
we  are  not  proposing  critical  habitat  in 
this  area  at  this  time. 

We  do  not  believe  that  critical  habitat 
designation,  in  this  proposed  rule,  will 
be  sufficient  to  conserve  Chorizanthe 
robusta  var.  robusta,  a  species  in  danger 
of  extinction  due  to  the  precariously  mmt 
sites  where  it  is  still  extant.  The  draft 
recovery  plan  for  C.  r.  var.  n^usta 
(Service  2000)  proposes  as  a  recovery 
task  "the  reestablishment  of  populations 
within  the  historic  range  of  the  species 
if  appropriate  habitat  can  be  located". 
The  task  of  locating  appiropriate  habitat, 
which  would  entail  developing  a 
predictive  model  based  on  habitat 
characteristics  (similar  to,  but  more 
detailed  than,  the  constituent  elements 
described  in  this  proposed  rule), 
followed  by  field  surveys  and 
coordination  with  other  agencies,  has 
not  yet  been  initiated.  Once  these  data 
have  been  gathered  and  the  recovery 
plan  is  finalized,  we  may  revisit  critical 
habitat  designation  for  this  species,  if 
appropriate. 

The  long-term  probability  of  the 
survival  and  recovery  of  Chorizanthe 
robusta  var.  robusta  is  dependent  to  a 
great  extent  upon  the  protection  of 
existing  population  sites,  and  of 
maintaining  ecologic  functions  within 
these  sites,  including  connectivity 
between  sites  within  close  geographic 
proximity  to  facilitate  pollinator  activity 
and  seed  dispersal  mechanisms,  and  the 
ability  to  maintain  disturbance  factors 
(for  example  dune  dynamics  at  the 
coastal  sites,  and  fire  disturbance  at 
inland  site)  that  maintain  the  opeiuess 
of  vegetative  cover  upon  which  the 
species  depends.  Threats  to  the  habitat 
of  Chorizanthe  robusta  var.  robusta 
include:  residential  development, 
recreational  use,  and  the  introduction  of 
non-native  species  (February  4, 1994;  59 
FR  5499).  The  ai^as  we  are  proposing  to 
designate  as  critical  habitat  provide 
some  or  all  of  the  habitat  components 
essential  for  the  conservation  of  C.  r. 
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var.  robusta.  Given  the  species'  need  for 
an  open  plant  communi^  structure  and 
the  risk  of  non-native  species,  we 
believe  that  these  areas  may  require 
special  management  considerations  or 
protection. 

In  our  delineation  of  the  critical 
habitat  units,  we  believed  it  was 
important  to  designate  all  the  known 
areas  where  Chohzanthe  robusta  var. 
robusta  occurs.  When  possible,  areas 
that  were  in  close  geographic  proximity 
were  included  in  the  same  unit  to 
emphasize  the  need  to  maintain 
connectivity  between  different 
populations.  We  also  included  habitat 
for  C.  r.  var.  robusta  adjacent  to  and 
contiguous  to  areas  of  known 
occurrences  to  maintain  landscape  scale 
processes.  Each  mapping  unit  contains 
habitat  that  is  occupied  by  C.  r.  var. 
robusta;  none  of  the  mapping  units  are 
comprised  entirely  of  unoccupied 
habitat.  Some  units  were  mapped  with 
a  greater  precision  that  others,  based  on 
the  available  information,  the  size  of  the 
imit,  and  the  time  allotted  to  complete 
this  proposed  rule.  We  anticipate  that  in 
the  time  between  the  proposed  rule  and 
the  final  rule,  and  based  upon  the 
additional  information  received  during 
the  public  comment  period,  that  the 
boundaries  of  certain  mapping  imits 
will  be  refined. 

The  proposed  critical  habitat  units 
were  delineated  by  creating  data  layers 
in  a  geographic  information  system 
(GIS)  format  of  the  areas  of  known 
occurrences  of  Chorizanthe  robusta  var. 
robusta,  using  information  from  the 
California  Natural  Diversity  Data  Base 
(CNDDB  2000),  recent  biological  surveys 
and  reports,  our  draft  recovery  plan  for 
this  species,  and  discussions  with 
botanical  experts.  These  data  layers 
were  created  on  a  base  of  USGS  7.5' 
quadrangle  maps  obtained  from  the 
State  of  California's  Stephen  P.  Teale 
Data  Center.  We  defined  the  boundaries 
for  the  proposed  critical  habitat  luiits 
using  a  combination  of  (1)  Public  Land 
Survey  (PLS)  coordinates  of  township, 
range,  and  section;  (2)  known  landmarks 
and  roads;  and  (3)  a  protracted  PLS  grid 
system  used  to  infill  grid  coordinates 
within  Spanish  land  grant  areas  where 
actual  PLS  does  not  exist. 

In  selecting  areas  of  proposed  critical 
habitat,  we  made  an  effort  to  avoid 


developed  areas,  such  as  housing 
developments,  that  are  unlikely  to 
contribute  to  the  conservation  of 
Chorizanthe  mbusta  var.  robusta. 
However,  we  did  not  map  critical 
habitat  in  suificient  detail  to  exclude  all 
developed  areas,  or  other  lands  imlikely 
to  contain  the  primary  constituent 
elements  essential  for  the  conservation 
of  C.  r.  var.  robusta.  Areas  within  the 
boundaries  of  the  mapped  units,  such  as 
buildings,  roads,  parking  lots,  railroads, 
airport  runways  and  other  paved  areas, 
lawns,  and  other  urban  landscaped 
areas  will  not  contain  one  or  more  of  the 
primary  constituent  elements.  Federal 
actions  limited  to  these  areas,  therefore 
would  not  trigger  a  section  7 
consultation,  unless  they  affect  the 
species  and/or  primary  constituent 
elements  in  adjacent  critical  habitat. 

Proposed  Critical  Habitat  Designation 

The  proposed  critical  habitat  areas 
described  below  constitute  our  best 
assessment  at  this  time  of  the  areas 
needed  for  the  conservation  and 
recovery  of  the  Chorizanthe  robusta  var. 
robusta.  Critical  habitat  being  proposed 
for  C.  r.  var.  robusta  includes  seven 
units  that  ciirrently  sustain  the  species. 
This  proposed  critical  habitat  is 
essential  for  the  conservation  of  the 
species  because  the  geographic  range 
that  C.  r.  var.  robusta  occupies  has  been 
reduced  to  so  few  sites  that  the  species 
is  in  danger  of  extinction  (56  FR  55107). 
The  areas  being  proposed  as  critical 
habitat  are  either  along  the  coast  (Sunset 
State  Beach  and  the  dunes  at  former 
Fort  Ord),  or  are  at  inland  sites  ranging 
from  PogcRiip  Park  southeast  to  the 
Buena  Vista  property  in  southern  Santa 
Cruz  Coimty,  and  include  the 
appropriate  dime,  scrub,  maritime 
chaparral,  or  oak  woodland  habitat  that 
include  the  sandy  openings  which 
support  Chorizanthe  robusta  var. 
robusta. 

A  brief  description  of  each  critical 
habitat  unit  is  given  below: 

Unit  A:  Pogonip  Unit 

Unit  A  consists  of  sandy  openings 
within  mixed  forest  habitat  within 
Pogonip  Park  in  the  city  of  Santa  Cruz. 
Of  the  166-ha  (411-acre)  unit,  100  ha 
(248  ac)  are  owned  and  managed  by  the 
city;  a  portion  of  the  remaining  66 


adjacent  hectares  (163  ac)  are  owned  by 
the  University  of  California,  and  the 
remainder  are  privately  owned. 

Unit  B:  Branciforte  Unit 

Unit  B  consists  of  an  old  field/ 
grassland  unit  within  the  city  limits  of 
Santa  Cruz.  The  5  ha  (11-ac)  imit  is 
privately  owned. 

Unit  C:  Aptos  Unit 

Unit  C  consists  of  sandy  openings 
within  maritime  chaparral.  The  32-ha 
(78-ac)  unit  is  comprised  entirely  of 
private  lands. 

Unit  D:  Freedom  Unit 

Unit  D  consists  of  grasslands  and 
sandy  areas  in  openings  within 
maritime  chapairal  and  oak  woodland. 
This  3.8-ha  (9.5-ac)  unit  is  comprised  of 
local  agency  lands  (Aptos  High  School 
District)  and  private  lands. 

Unit  E:  Buena  Vista  Unit 

Unit  E  consists  of  grasslands  within 
maritime  chaparral  and  oak  woodland 
on  the  Buena  Vista  parcel.  The  75-ha 
(185-ac)  unit  is  comprised  entirely  of 
private  lands.  The  Service  has  prepared 
a  proposal  to  allow  addition  of  the 
Buena  Vista  parcel  into  the  EUicott 
Slough  National  Wildlife  Refuge 
(Service  1998b);  however,  its  future 
disposition  is  uncertain. 

Unit  F:  Sunset  Unit 

Unit  F  consists  of  coastal  dune 
habitat,  and  is  identical  to  critical 
habitat  that  is  being  proposed  for  the 
Chorizanthe  pungens  var.  pungens.  All 
of  this  53-ha  (132-ac)  unit  is  within 
Sunset  State  Beach. 

Unit  G:  Marina  Unit 

Unit  G  consists  of  coastal  dune  habitat 
on  the  dunes  at  former  Fort  Ord,  and  is 
south  of  Marina  State  Beach  and  north 
of  Del  Monte.  All  this  326-ha  (804-ac) 
unit  consists  of  former  Fort  Ord  lands 
that  are  being  transferred  to  the 
California  State  Parks  system. 

The  approximate  areas  of  proposed 
critical  habitat  by  land  ownership  are 
shown  in  Table  5.  Lands  proposed  are 
under  private.  City,  and  State 
jurisdiction,  with  Federal  lands 
including  lands  managed  by  the  IX)D  at 
former  Fort  Ord. 


Table  5.— Approximate  Areas,  Given  in  Hectares  (ha)  and  Acres  (ac)  i,  of  Proposed  Critical  Habitat  for 

Chorizanthe  robusta  var.  robusta  By  Land  Ownership. 


Unit  name 


State  lands 


Private  lands 


City  and  other  local 
jurisdictions 


Federal  lands 


Total 


A.  Pogonip  „ 20  ha  (50  ac)  45  ha  (115  ac)  100  ha  (250  ac) 

B.  Brancifode  „ 5  ha  (10  ac)  

C.  Aptos  30  ha  (80  ac)  


165  ha  (410  ac) 
5  ha  (10  ac) 
30  ha  (80  ac) 
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Table  5.— Approximate  Areas,  Given  in  Hectares  (ha)  and  Acres  (ac)  \  of  Proposed  Critical  Habitat  for 

Chorizanthe  robusta  var.  mbusta  By  Land  Ownership.— Continued 


Unit  name 


State  lands 


Private  lands 


City  and  other  local 
jurisdictions 


Federal  lands 


Total 


D.  Freedom  2  ha  (6  ac)  2  ha  (4  ac)  4  ha  (10  ac) 

E.  Buena  Vista 75  ha  (185  ac)  75  ha  (185  ac) 

F.  Sunset 55  ha  (130  ac)  , 55  ha  (130  ac) 

G.  Marina  325  ha  (805  ac)  325  ha  (805  ac) 

Total  75  ha  (180  ac)  157  ha  (396  ac)  102  ha  (254  ac)  325  ha  (805  ac)  659  ha  (1,635  ac) 


'  Approximate  acres  have  lieen  converted  to  hectares  (1  ha  =  2.47  ac).  Based  on  the  level  of  Imprecision  of  mapping  of  each  unit,  hectares 
and  acres  greater  than  10  have  been  rounded  to  the  nearest  5;  hectares  arKl  acres  less  than  or  equal  to  10  have  been  rounded  to  the  nearest 
whole  number.  Totals  are  sums  of  units. 


Effects  of  Critical  Habitat  Designation 

I    Section  7(a)  of  the  Act  requires 
Federal  agencies  to  ensure  that  actions 
they  fund,  authorize,  or  carry  out  do  not 
jeopardize  the  continued  existence  of  a 
listed  species  or  destroy  or  adversely 
modify  its  critical  habitat.  Destruction 
or  adverse  modification  of  critical 
habitat  is  defined  by  our  regulations  as 
a  direct  or  indirect  alteration  that 
appreciably  diminishes  the  value  of 
critical  habitat  for  both  the  survival  and 
recovery  of  a  listed  species.  Such 
alterations  include,  but  are  not  limited 
to,  alterations  adversely  modifying  any 
of  those  physical  or  biological  feat\ires 
that  were  the  basis  for  determining  the 
habitat  to  be  critical  (50  CFR  402.02). 
Individuals,  organizations,  States,  local 
governments,  and  other  non-Federal 
entities  are  affected  by  the  designation 
of  critical  habitat  only  if  their  actions 
occiu-  on  Federal  lands,  require  a 
Federal  permit,  license,  or  other 
authorization,  or  involve  Federal 
funding. 

Section  7(a)  of  the  Act  means  that 
Federal  agencies  must  evaluate  their 
actions  with  respect  to  any  species  that 
is  proposed  or  listed  as  endangered  or 
threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  designated  or 
proposed.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  ff  a  Federal  action  may  affect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  consultation  with  us.  If,  at  the 
conclusion  of  consultation,  we  issue  a 
biological  opinion  concluding  that 
project  is  likely  to  result  in  the 
destruction  or  adverse  modification  of 
critical  habitat,  we  also  provide 
reasonable  and  prudent  alternatives  to 
the  project,  if  any  are  identifiable. 
Reasonable  and  prudent  alternatives  are 
defined  at  50  CFR  402.02  as  alternative 
actions  identified  during  consultation 
that  can  be  implemented  in  a  manner 
consistent  with  the  intended  purpose  of 
the  action,  that  are  consistent  with  the 
scope  of  the  Federal  agency's  legal 


authority  and  jurisdiction,  that  are 
economically  and  technologically 
feasible,  and  that  the  Director  believes 
would  avoid  destruction  or  adverse 
modification  of  critical  habitat. 

Section  7(a)(4)  requires  Federal 
agencies  to  confer  with  us  on  any  action 
that  is  likely  to  jeopardize  the  continued 
existence  of  a  proposed  species  or  result 
in  destruction  or  adverse  modification 
of  proposed  critical  habitat.  Conference 
reports  provide  conservation 
recommendations  to  assist  the  agency  in 
eliminating  conflicts  that  may  be  caused 
by  the  proposed  action.  The 
conservation  recommendations  in  a 
conference  report  are  advisory.  We  may 
issue  a  formal  conference  report  if 
requested  by  a  Federal  agency.  Formal 
conference  reports  on  proposed  critical 
habitat  contain  a  biological  opinion  that 
is  prepared  according  to  50  CFR  402.14, 
as  if  critical  habitat  were  designated.  We 
may  adopt  the  formal  conference  report 
as  the  biological  opinion  when  the 
critical  habitat  is  designated,  if  no 
significant  new  information  or  changes 
in  the  action  alter  the  content  of  the 
opinion  (see  50  CFR  402.10(d)). 

Regulations  at  50  CFR  402.16  require 
Federal  agencies  to  reinitiate 
consultation  on  previously  reviewed 
actions  in  instances  where  critical 
habitat  is  subsequently  designated  and 
the  Federal  agency  has  retained 
discretionary  involvement  or  control  is 
authorized  by  law.  Consequently,  some 
Federal  agencies  may  request 
consultation  or  conferencing  with  us  on 
actions  for  which  formal  consultation 
has  been  completed  if  those  actions  may 
affect  designated  critical  habitat  or 
adversely  modify  or  destroy  proposed 
critical  habitat. 

Activities  on  lands  being  proposed  as 
critical  habitat  for  the  Chorizanthe 
robusta  var.  robusta  or  activities  that 
may  indirectly  affect  such  lands  and 
that  are  conducted  by  a  Federal  agency, 
funded  by  a  Federal  agency  or  that 
require  a  permit  from  a  Federal  agency 
will  be  subject  to  the  section  7 
consultation  process.  Federal  actions 


not  affecting  critical  habitat,  as  well  as 
actions  on  non-Federal  lands  that  are 
not  federally  funded  or  permitted,  will 
not  require  section  7  consultation. 

Section  4(b)(8)  of  the  Act  requires  us 
to  briefly  describe  and  evaluate  in  any 
proposed  or  final  regulation  that 
designates  critical  habitat  those 
activities  involving  a  Federal  action  that 
may  adversely  modify  such  habitat  or 
that  may  be  affected  by  such 
designation.  Activities  that  may  destroy 
or  adversely  modify  critical  habitat 
would  be  those  that  alter  the  primary 
constituent  elements  to  the  extent  that 
the  value  of  critical  habitat  for  both  the 
survival  and  recovery  of  Chorizanthe 
robusta  var.  robusta  is  appreciably 
reduced.  We  note  that  such  activities 
may  also  jeopardize  the  continued 
existence  of  the  species.  Activities  that, 
when  carried  out,  funded,  or  authorized 
by  a  Federal  agency,  may  directly  or 
indirectly  destroy  or  adversely  modify 
critical  habitat  include,  but  are  not 
limited  to: 

(1)  Activities  that  appreciably  degrade 
or  destroy  native  dime,  scrub,  maritime 
chaparral,  and  oak  woodland 
communities,  including  but  not  limited 
to  inappropriately  managed  livestock 
grazing,  clearing,  discing,  introducing  or 
encouraging  the  spread  of  nonnative 
species,  and  heavy  recreational  use. 

Designation  of  critical  habitat  could 
affect  the  following  agencies  and/or 
actions:  development  on  private  lands 
requiring  permits  from  Federal  agencies, 
such  as  404  permits  frt>m  the  Army 
Corps  of  Engineers  or  permits  from 
Housing  and  Urban  Development, 
military  activities  of  the  Department  of 
Defense  on  their  lands  or  lands  imder 
their  jurisdiction,  the  release  of 
authorization  of  release  of  biological 
control  agents  by  the  Department  of 
Agriculture,  regulation  by  the 
Environmental  Protection  Agency  of 
activities  affecting  point  source 
pollution  discharges  into  waters  of  the 
U.S.,  authorization  of  Federal  grants  or 
loans,  and  land  acquisition  by  the 
Service's  Refuges  Division.  These 
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actions  would  be  subject  to  the  section 
7  consultation  process.  Where  federally 
Usted  wildlife  species  occiir  on  private 
lands  proposed  for  development,  any 
habitat  conservation  plans  submitted  by 
the  applicant  to  secure  a  permit  to  take 
according  to  section  10(a)(l)(B]  of  the 
Act  would  be  subject  to  the  section  7 
consultation  process.  Several  other 
species  that  are  listed  under  the  Act 
occui  in  the  same  general  areas  as 
Chorizanthe  robusta  var.  robusta. 
Chorizanthe  pungens  var.  pungens 
occurs  in  close  proximity  to 
Chorizanthe  robusta  var.  robusta  at 
Sunset  State  Beach  and  the  dunes  at 
former  Fort  Ord;  sand  gilia  (Gilia 
tenuiflora  ssp.  arenaiia)  occxas  at 
Sunset  State  Beach  and  the  dunes  at 
former  Fort  Ord;  western  snowy  plover 
occurs  at  Sunset  State  Beach  and  the 
dimes  at  former  Fort  Ord;  and  the  Santa 
Cruz  long-toed  salamander  (Ambystoma 
macrodactylum  croceum)  occurs  on  the 
Buena  Vista  property- 

We  have  prepared  a  proposal  to  allow 
addition  of  the  Buena  Vista  parcel  into 
the  Ellicott  Slough  National  Wildlife 
Refuge  (Service  1998).  At  this  time,  the 
parcel  remains  in  private  ownership  and 
its  future  disposition  is  uncertain. 
However,  should  the  parcel  be  acquired 
by  the  Service  in  the  futiire,  this  action 
would  be  subject  to  the  section  7 
consiiltation  process. 

If  you  have  questions  regarding 
whether  specific  activities  will  likely 
constitute  adverse  modification  of 
critical  habitat,  contact  the  Field 
Supervisor,  Ventura  Fish  and  Wildlife 
Office  (see  ADDRESSES  section).  Requests 
for  copies  of  the  regulations  on  listed 
wildlife  and  inquiries  about 
prohibitions  and  permits  may  be 
addressed  to  the  U.S.  Fish  and  Wildlife 
Service,  Portland  Regional  Office,  911 
NE  11th  Avenue,  Portland,  Oregon 
97232-4181  (503/231-6131,  FAX  503/ 
231-6243). 

Relationship  To  Habitat  Conservation 
Plans 

Ciurently,  there  are  no  HCPs  that 
include  Chorizanthe  robusta  var. 
robusta  as  a  covered  species.  However, 
we  believe  that  in  most  instances  the 
benefits  of  excluding  habitat 
conservation  plans  (HCPs)  from  critical 
habitat  designations  will  outweigh  the 
benefits  of  including  them.  In  the  event 
that  future  HCPs  covering  C.  r  var. 
robusta  are  developed  within  the 
boundaries  of  designated  critical 
habitat,  we  will  work  with  applicants  to 
ensure  that  the  HCPs  provide  for 
protection  and  management  of  habitat 
areas  essential  for  the  conservation  of 
this  species.  This  will  be  accomplished  - 
by  either  directing  development  and 


habitat  modification  to  nonessential 
areas,  or  appropriately  modifying 
activities  within  essential  habitat  areas 
so  that  such  activities  will  not  adversely 
modify  the  primary  constituent 
elements.  The  HCP  development 
process  would  provide  an  opportimity 
for  more  intensive  data  collection  and 
analysis  regarding  the  use  of  particular 
habitat  areas  by  C.  r.  var.  robusta.  The 
process  would  also  enable  us  to  conduct 
detailed  evaluations  of  the  importance 
of  such  lands  to  the  long-term  siuvival 
of  the  species  in  the  context  of 
constructing  a  biologically  configured 
system  of  interlinked  habitat  blocks.  We 
will  also  provide  technical  assistance 
and  work  closely  with  applicants 
throughout  the  development  of  any 
future  HCPs  to  identify  lands  essential 
for  the  long-term  conservation  of  C.  r. 
var.  robusta  and  appropriate 
management  for  those  lands.  The  take 
minimization  and  mitigation  measures 
provided  under  such  HCPs  would  be 
expected  to  protect  the  essential  habitat 
lands  proposed  as  critical  habitat  in  this 
rule. 

Economic  Analysis 

Section  4(b)(2)  of  the  Act  requires  us 
to  designate  critical  habitat  on  the  basis 
of  the  best  scientific  and  commercial 
information  available  and  to  consider 
the  economic  and  other  relevant 
impacts  of  designating  a  particular  area 
as  critical  habitat.  We  may  exclude  areas 
from  critical  habitat  upon  a 
determination  that  the  benefits  of  such 
exclusions  outweigh  the  benefits  of 
specifying  such  areas  as  critical  habitat. 
We  cannot  exclude  such  areas  from 
critical  habitat  when  such  exclusion 
will  result  in  the  extinction  of  the 
species  concerned.  We  will  conduct  an 
analysis  of  the  economic  impacts  of 
designating  these  areas  as  critical 
habitat  prior  to  a  final  determination. 
When  completed,  we  will  announce  the 
availability  of  the  draft  economic 
analysis  with  a  notice  in  the  Federal 
Register,  and  we  will  open  a  comment 
period  at  that  time. 

Public  Conunents  Solicited 

We  intend  that  any  final  action 
resulting  from  this  proposal  will  be  as 
accurate  and  as  efiective  as  possible. 
Tlierefore,  comments  or  suggestions 
from  the  public,  other  concerned 
governmental  agencies,  the  scientific 
conununity,  industry,  or  any  other 
interested  party  concerning  this 
proposed  rule  are  hereby  solicited. 
Comments  particularly  are  sought 
concerning: 

(1)  The  reasons  why  any  habitat 
should  or  should  not  be  determined  to 
be  critical  habitat  as  provided  by  section 


4  of  the  Act,  including  whether  the 
benefit  of  designation  will  outweigh  any 
threats  to  the  species  due  to  designation; 

(2)  Specific  information  on  the 
amoimt  and  distribution  of  Chorizanthe 
robusta  var.  mbusta  habitat,  and  what 
habitat  is  essential  to  the  conservation 
of  the  species  and  why; 

(3)  Land  use  designations  and  ciurent 
or  planned  activities  in  the  subject  areas 
and  their  possible  impacts  on  proposed 
critical  habitat; 

(4)  Any  economic  or  other  impacts 
residting  from  the  proposed  designation 
of  critical  habitat,  in  particular,  any 
impacts  on  small  entities  or  families; 

(5)  Economic  and  other  values 
associated  with  designating  critical 
habitat  for  Chorizanthe  robusta  var. 
mbusta  such  as  those  derived  from  non- 
consumptive  uses  (e.g.,  hiking,  camping, 
bird-watching,  enhanced  watershed 
protection,  improved  air  quality, 
increased  soil  retention,  "existence 
values,"  and  reductions  in 
administrative  costs);  and 

(6)  The  methods  we  nught  use,  under 
section  4(b)(2)  of  the  Act,  in 
determining  if  the  benefits  of  excluding 
an  area  from  critical  habitat  outweigh 
the  benefits  of  specifying  the  area  as 
critical  habitat. 

If  you  wish  to  comment,  you  may 
submit  your  comments  and  materials 
concerning  this  proposal  by  any  one  of 
several  methods.  You  may  mail 
comments  to  the  Assistant  Field 
Supervisor,  Ventiua  Fish  and  Wildlife 
Office,  U.S.  Fish  and  Wildlife  Service, 
2493  Portola  Road,  Suite  B,  Ventura. 
California  93003.  You  may  also 
comment  via  the  Internet  to 
robustsf@rl.fws.gov.  Please  submit 
Internet  comments  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption.  Please  also 
include  "Attn:  [1018-AH831  and  yoiu 
name  and  return  address  in  your 
Internet  message."  If  you  do  not  receive 
a  confirmation  from  the  system  that  we 
have  received  your  Internet  message, 
contact  us  directiy  by  calling  our 
VentiuB  Fish  and  Wildhfe  Office  at 
phone  niunber  805-644-1766.  Please 
note  that  the  Internet  address 
"robustsf@rl.fws.gov"  will  be  closed 
out  at  the  termination  of  the  public 
comment  period.  Finally,  you  may 
hand-deliver  comments  to  oui  Ventura 
office  at  2493  Portola  Road,  Suite  B, 
Ventura,  California.  Our  practice  is  to 
make  comments,  including  names  and 
home  addresses  of  respondents, 
available  for  public  review  during 
regular  business  hours.  Individual 
respondents  may  request  that  we 
withhold  their  home  address  from  the 
rulemaking  record,  which  we  will  honor 
to  the  extent  allowable  by  law.  There 
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also  may  be  circumstances  in  which  we 
would  withhold  from  the  rulemaking 
record  a  respondent's  identity,  as 
allowable  by  law.  If  you  wish  us  to 
withhold  yoiu"  name  and/or  address, 
you  must  state  this  prominentiy  at  the 
beginning  of  your  comment.  However, 
we  will  not  consider  anonymous 
comments.  We  will  make  all 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
Comments  and  materials  received  will 
be  available  for  pubUc  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 

Peer  Review 

1 1  In  accordance  with  oiu  policy 
■published  on  July  1, 1994  (59  FR 
34270),  we  will  solicit  the  expert 
opinions  of  three  appropriate  and 
independent  specialists  regarding  this 
proposed  rule.  The  purpose  of  such 
review  is  to  ensiue  listing  decisions  are 
based  on  scientifically  sound  data, 
assumptions,  and  analyses.  We  will 
send  these  peer  reviewers  copies  of  this 
proposed  rule  immediately  following 
publication  in  the  Federal  Register.  We 
will  invite  these  peer  reviewers  to 
comment,  during  the  public  comment 
period,  on  the  specific  assumptions  and 
conclusions  regarding  the  proposed 
listing  and  designation  of  critical 
I  habitat. 

I  We  will  consider  all  comments  and 
information  received  during  the  60-day 
comment  period  on  this  proposed  rule 
during  preparation  of  a  final 
rulemaking.  Accordingly,  the  final 
determination  may  differ  from  this 
proposal. 

Public  Hearings 

The  Act  provides  for  one  or  more 
public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  received 
within  45  days  of  the  date  of  publication 
of  the  proposal  in  the  Federal  Register. 
Such  requests  must  be  made  in  writing 


and  be  addressed  to  the  Field 
Supervisor  (see  ADDRESSES  section).  We 
will  schedule  public  hearings  on  this 
proposal,  if  any  are  requested,  and 
aimounce  the  dates,  times,  and  places  of 
those  hearings  in  the  Federal  Register 
and  local  newspapers  at  least  15  days 
prior  to  the  first  hearing. 

Clarity  of  the  Rule 

Executive  Order  12866  requires  each 
agency  to  write  regidations  and  notices 
that  are  easy  to  understand.  We  invite 
your  comments  on  how  to  make  this 
proposed  rule  easier  to  understand, 
including  answers  to  questions  such  as 
the  following — (1)  Are  the  requirements 
in  the  proposed  rule  clearly  stated?  (2) 
Does  the  proposed  rule  contain 
technical  jargon  that  interferes  with  the 
clarity?  (3)  Does  the  format  of  the 
proposed  rule  (grouping  and  order  of 
the  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  its 
clarity?  (4)  Is  the  description  of  the 
notice  in  the  "Supplementary 
Information"  section  of  the  preamble 
helpful  in  understanding  the  notice? 
What  else  could  we  do  to  make  this 
proposed  rule  easier  to  understand? 

Send  a  copy  of  any  comments  that 
concern  how  we  could  make  this  rule 
easier  to  understand  to  the  office 
identified  in  the  ADDRESSES  section  at 
the  beginning  of  this  document. 

Required  Determinations 

Regulatory  Planning  and  Review 

In  accordance  with  Executive  Order 
(EO)  12866,  this  document  is  a 
significant  rule  and  was  reviewed  by  the 
Office  of  Management  and  Budget 
(0MB).  We  are  preparing  a  draft 
analysis  of  this  proposed  action,  which 
will  be  available  for  public  comment  to 
determine  the  economic  consequences 
of  designating  the  specific  areas  as 
critical  habitat.  The  availability  of  the 
draft  economic  analysis  will  be 
announced  in  the  Federal  Register  so 
that  it  is  available  for  public  review  and 
comments. 

(a)  While  we  will  prepare  an 
economic  analysis  to  assist  us  in 


considering  whether  areas  should  be 
excluded  pursuant  to  section  4  of  the 
Act,  we  do  not  beUeve  this  rule  will 
have  an  annual  economic  effect  of  $100 
milUon  or  adversely  affect  an  economic 
sector,  productivity,  jobs,  the 
environment,  or  other  units  of 
government.  Therefore  we  do  not 
believe  a  cost  benefit  and  economic 
analysis  pursuant  to  EO  12866  is 
required. 

Under  the  Act,  critical  habitat  may 
not  be  adversely  modified  by  a  Federal 
agency  action;  critical  habitat  does  not 
impose  any  restrictions  on  non-Federal 
persons  unless  they  are  conducting 
activities  funded  or  otherwise 
sponsored,  authorized,  or  permitted  by 
a  Federal  agency  (see  Table  2  below). 
Section  7  requires  Federal  agencies  to 
ensure  that  they  do  not  jeopardize  the 
continued  existence  of  the  species. 
Based  upon  our  experience  with  this 
species  and  its  needs,  we  conclude  that 
any  Federal  action  or  authorized  action 
that  could  potentially  cause  an  adverse 
modification  of  the  proposed  critical 
habitat  would  currentiy  be  considered 
as  "jeopardy"  under  the  Act  in  areas 
occupied  by  the  species.  Accordingly, 
the  designation  of  currentiy  occupied 
areas  as  critical  habitat  does  not  have 
any  incremental  impacts  on  what 
actions  may  or  may  not  be  conducted  by 
Federal  agencies  or  non-Federal  persons 
that  receive  Federal  authorization  or 
funding.  The  designation  of  areas  as 
critical  habitat  where  section  7 
consultations  would  not  have  occiured 
but  for  the  critical  habitat  designation 
may  have  impacts  on  what  actions  may 
or  may  not  be  conducted  by  Federal 
agencies  or  non-Federal  persons  who 
receive  Federal  authorization  or  funding 
that  are  not  attributable  to  the  species 
listing.  We  will  evaluate  any  impact 
through  our  economic  analysis  (under 
section  4  of  the  Act;  see  Economic 
Analysis  section  of  this  rule).  Non- 
Federal  persons  that  do  not  have  a 
Federal  "sponsorship"  in  their  actions 
are  not  restricted  by  the  designation  of 
critical  habitat. 


Table  2.— Impacts  of  Chorizanthe  robusta  var.  robusta  Listing  and  Critical  Habitat  Designation. 


Categories  of  activities 


federal  Activities  Potentially  Affected  ^ 


Activities  potentially  affected  by  species  listing 
only 


Activities  conducted  by  the  Army  Corps  of  En- 
gineers, the  Department  of  Housing  and 
Urban  Development,  and  any  other  Federal 
Agencies. 


Additional  activities  potentially  affected  by 
critical  habitat  designation  ^ 


Activities  t)y  these  Federal  Agencies  in  des- 
ignated areas  where  section  7  consultations 
would  not  have  occurred  txjt  for  tfie  critical 
habitat  designation 
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Table  2. — Impacts  of  Chorizanthe  robusta  var.  robusta  Usting  and  Critical  Habitat  Designation.— Continued 


Categories  of  activities 


Activities  potentially  affected  t>y  species  listing 
only 


Additional  activities  potentially  affected  by 
critical  habitat  designation  ^ 


Private  or  other  non-Federal  Activities  Poten- 
tialiy  Affected  3. 


Activities  that  require  a  Federal  action  (permit, 
authorization,  or  funding)  and  may  remove 
or  destroy  habitat  for  Chorizanthe  robusta 
var.  robusta  by  mechanical,  chemical,  or 
otfier  means  or  appreciably  decrease  hat)i- 
tat  value  or  quality  through  indirect  effects 
(e.g.,  edge  effects,  invasion  of  exotic  plants 
or  animals,  fragmentation  of  habitat). 


Funding,  auttiorization,  or  permitting  actions 
by  Federal  AgerKtes  in  designated  areas 
where  section  7  consultations  would  not 
have  occurred  but  for  ttie  critical  hatiitat 
designation 


'  This  column  represents  activities  potentially  affected  by  the  critical  hatjitat  designation  in  addition  to  those  activities  potentially  affected  by  list- 
ing tfw  species. 
^  Activities  initiated  by  a  Federal  agency. 
3Activitos  initiated  by  a  private  or  other  non-Federal  entity  that  may  need  Federal  authorization  or  funding. 


(b)  This  rule  will  not  create 
inconsistencies  with  other  agencies' 
actions.  As  discussed  above.  Federal 
agencies  have  been  required  to  ensure 
that  their  actions  not  jeopardize  the 
continued  existence  of  Chorizanthe 
robusta  var.  robusta  since  its  listing  in 
1994.  The  prohibition  against  adverse 
modification  of  critical  habitat  would 
not  be  expected  to  impose  any 
additional  restrictions  to  those  that 
currently  exist  in  the  proposed  critical 
habitat  on  currently  occupied  lands. 

We  will  evaluate  any  impact  of 
designating  areas  where  section  7 
consultations  would  not  have  occiured 
but  for  the  critical  habitat  designation 
through  our  economic  analysis.  Because 
of  the  potential  for  impacts  on  other 
Federal  agency  activities,  we  will 
continue  to  review  this  proposed  action 
for  any  inconsistencies  with  other 
Federal  agency  actions. 

(c)  This  proposed  rule,  if  made  final, 
will  not  materially  affect  entitlements, 
grants,  user  fees,  loan  programs,  or  the 
rights  and  obligations  of  their  recipients. 
Federal  agencies  are  currently  required 
to  ensure  that  their  activities  do  not 
jeopardize  the  continued  existence  of 
the  species,  and,  as  discussed  above,  we 
do  not  anticipate  that  the  adverse 
modification  prohibition  resulting  bom 
critical  habitat  designation  will  have 
any  incremental  effects  in  areas  of 
occupied  habitat. 

(d)  This  rule  will  not  raise  novel  legal 
or  policy  issues.  The  proposed  rule 
follows  the  requirements  for 
determining  critical  habitat  contained  in 
the  Endangered  Species  Act 

Regulatory  Flexibility  Act  (5  U.S.C.  601 
etseq.) 

In  the  economic  analysis  (required 
imder  section  4  of  the  Act),  we  will 
determine  whether  designation  of 
critical  habitat  will  have  a  significant 
effect  on  a  substantial  number  of  small 
entities.  As  discussed  imder  Regulatory 
Planning  and  Review  above,  this  rule  is 


not  expected  to  result  in  any  restrictions 
in  addition  to  those  currently  in 
existence  for  areas  where  section  7 
consultations  would  have  occurred  as  a 
result  of  the  species  being  listed  imder 
the  Act.  We  will  also  evaluate  whether 
designation  includes  any  areas  where 
section  7  consultations  would  occur 
only  as  a  result  of  the  critical  habitat 
designation,  and  in  such  cases 
determine  if  it  will  significantly  affect  a 
substantial  number  of  small  entities.  As 
indicated  on  Table  1  (see  "Proposed 
Critical  Habitat  Designation"  section), 
we  have  proposed  to  designate  property 
owned  by  Federal,  State,  and  County 
governments,  and  private  property. 

Within  these  areas,  the  types  of 
Federal  actions  or  authorized  activities 
that  we  have  identified  as  potential 
concerns  are: 

(1)  Regulation  of  activities  affecting 
waters  of  the  United  States  by  the  Army 
Corps  of  Engineers  under  section  404  of 
the  Clean  Water  Act; 

(2)  Development  on  private  lands 
requiring  permits  from  other  Federal 
agencies  such  as  Housing  and  Urban 
Development; 

(3)  Military  activities  of  the  U.S. 
Department  of  Defense  (Navy  and  Army) 
on  their  lands  or  lands  under  their 
jurisdiction; 

(4)  The  release  or  authorization  of 
release  of  biological  control  agents  by 
the  U.S.  Department  of  Agriculture; 

(5)  Regulation  of  activities  affecting 
point  source  pollution  discharges  into 
waters  of  the  United  States  by  the 
Environmental  Protection  Agency  under 
section  402  of  the  Clean  Water  Act.; 

(6)  Authorization  of  Federal  grants  or 
loans;  and 

(7)  The  potential  acquisition  of  the 
Buena  Vista  parcel  by  the  Service's 
Refuges  Division.  Potentially,  some  of 
these  activities  sponsored  by  Federal 
agencies  within  the  proposed  critical 
habitat  areas  are  carried  out  by  small 
entities  (as  defined  by  the  Regulatory 
Flexibility  Act)  through  contract,  grant, 


permit,  or  other  Federal  authorization. 
As  discussed  in  above,  these  actions  are 
ciurently  required  to  comply  with  the 
listing  protections  of  the  Act,  and  the 
designation  of  critical  habitat  is  not 
anticipated  to  have  any  additional 
effects  on  these  activities. 

For  actions  on  non-Federal  property 
that  do  not  have  a  Federal  connection 
(such  as  funding  or  authorization),  the 
current,  applicable  restrictions  of  the 
Act  remain  in  effect,  and  this  rule  will 
have  no  additional  restrictions. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (5  U.S.C.  804(2)). 

In  the  economic  analysis,  we  will 
determine  whether  designation  of 
critical  habitat  will  cause  (a)  any  effect 
on  the  economy  of  $100  million  or 
more,  (b)  any  increases  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (c) 
any  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  abiUty 
of  U.S.-based  enterprises  to  compete 
with  foreign-based  enterprises.  As 
discussed  above,  we  anticipate  that  the 
designation  of  critical  habitat  will  not 
have  any  additional  effects  on  these 
activities  in  areas  where  section  7 
considtations  should  occur  regardless  of 
the  critical  habitat  designation.  We  will 
evaluate  through  our  economic  analysis 
any  impact  of  designating  areas  where 
section  7  consultations  would  not  have 
occiured  but  for  the  critical  habitat 
designation. 

Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1501  etseq.) 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501 
August  25,  2000,  et  seq.): 

(a)  We  believe  this  rule  will  not 
"significantiy  or  uniquely"  affect  small 
governments.  A  Small  Government 
Agency  Plan  is  not  required.  Small 
governments  vdll  be  affected  only  to  the 
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eoctent  that  any  programs  having  Federal 
funds,  permits,  or  other  authorized 
activities  must  ensure  that  their  actions 
will  not  adversely  affect  the  critical 
habitat.  However,  as  discussed  above, 
these  actions  are  currentiy  subject  to 
equivalent  restrictions  through  the 
listing  protections  of  the  species,  and  no 
further  restrictions  are  anticipated  to 
result  frtDm  critical  habitat  designation 
of  occupied  areas.  In  our  economic 
analysis  we  will  evaluate  any  impact  of 
designating  areas  where  section  7 
consultations  would  not  have  occiured 
but  for  the  critical  habitat  designation. 

(b)  This  rule  will  not  produce  a 
Federal  mandate  of  $100  million  or 
greater  in  any  year,  that  is,  it  is  not  a 
"significant  regulatory  action"  under 
the  Unfunded  Mandates  Reform  Act. 
The  designation  of  critical  habitat 
imposes  no  obligations  on  State  or  local 
governments. 

Tpidngs 

1 1  In  accordance  with  Executive  Order 
12630,  this  rule  does  not  have 
significant  takings  implications.  A 
takings  implication  assessment  is  not 
required.  As  discussed  above,  the 
designation  of  critical  habitat  affects 
only  Federal  agency  actions.  The  rule 
will  not  increase  or  decrease  current 
restrictions  on  private  property 
concerning  this  plant  species.  We  do  not 
anticipate  that  property  values  will  be 
affected  by  the  critical  habitat 
designations.  Landowners  in  areas  that 
are  included  in  the  designated  critical 
habitat  will  continue  to  have 
opportunity  to  utilize  their  property  in 
ways  consistent  with  State  law  and  with 
the  continued  survival  of  the  plant 
species. 

Federalism 

In  accordance  with  Executive  Order 
13132,  the  rule  does  not  have  significant 
Federalism  effects.  A  Federalism 
assessment  is  not  required.  As  discussed 
above,  the  designation  of  critical  habitat 
in  areas  currently  occupied  by 
Chorizanthe  robusta  var.  robusta  would 
have  littie  incremental  impact  on  State 
and  local  governments  and  their 
activities.  The  designations  may  have 
some  benefit  to  these  governments  in 
that  the  areas  essential  to  the 


conservation  of  this  species  are  more 
clearly  defined,  and  the  primary 
constituent  elements  of  the  habitat 
necessary  to  the  survival  of  the  species 
are  identified.  While  this  definition  and 
identification  does  not  alter  where  and 
what  federally  sponsored  activities  may 
occur,  it  may  assist  these  local 
governments  in  long  range  planning 
rather  than  waiting  for  case-by-case 
section  7  consultation  to  occur. 

Civil  Justice  Reform 

In  accordance  with  Executive  Order 
12988,  the  Department  of  the  Interior's 
Office  of  the  Solicitor  has  determined 
that  this  rule  does  not  unduly  burden 
the  judicial  system  and  does  meet  the 
requirements  of  sections  3(a)  and  3(b)(2) 
of  the  Order.  We  designate  critical 
habitat  in  accordance  with  the 
provisions  of  the  Endangered  Species 
Act.  The  rule  uses  standard  property 
descriptions  and  identifies  the  primary 
constituent  elements  within  the 
designated  areas  to  assist  the  public  in 
understanding  the  habitat  needs  of 
Chorizanthe  robusta  var.  robusta. 

Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq.) 

This  rule  does  not  contain  any 
information  collection  requirements  for 
which  Office  of  Management  and 
Budget  approval  under  the  Paperwork 
Reduction  Act  is  required. 

National  Environmental  Policy  Act 

We  have  determined  that  an 
Environmental  Assessment  and/or  an 
Environmental  Impact  Statement  as 
defined  by  the  National  Environmental 
Policy  Act  of  1969  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act,  as  amended.  A 
notice  outlining  our  reason  for  this 
determination  was  published  in  the 
Federal  Register  on  October  25, 1983 
(48  FR  49244).  This  proposed  rule  does 
not  constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Govemment-to-Govemment 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29, 1994, 


Species 


"Govemment-to-Govemment  Relations 
With  Native  American  Tribal 
Governments"  (59  FR  22951)  and  the 
Department  of  the  Interior's  manual  at 
512  DM  2,  we  readily  acknowledge  our 
responsibility  to  communicate 
meaningfully  with  federally  recognized 
Tribes  on  a  CJovemment-to-Govermnent 
basis.  The  proposed  designation  of 
critical  habitat  for  Chorizanthe  robusta 
var.  robusta  does  not  contain  any  Tribal 
lands  or  lands  that  we  have  identified 
as  impacting  Tribal  trust  resources. 

References  Cited 

A  complete  list  of  all  references  cited 
herein,  as  well  as  others,  is  available 
upon  request  bora  the  Ventura  Fish  and 
Wildlife  Office  (see  ADDRESSES  section). 

Author 

The  author  of  this  proposed  rule  is 
Constance  Rutherford,  Ventura  Fish  and 
Wildlife  Office,  U.S.  Fish  and  Wildlife 
Service,  2493  Portola  Road,  Suite  B, 
Ventura.  California  93003  (805/644- 
1766). 

List  of  Subiects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Proposed  Regulation  Promulgation 

Accordingly,  the  Service  hereby 
proposes  to  amend  part  17,  subchapter 
B  of  chapter  I,  tide  50  of  the  Code  of 
Federal  Regulations,  as  set  forth  below: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority.  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500,  unless  otherwise  noted. 

2.  In  §  17.12(h),  remove  the  entry  for 
Chorizanthe  robusta  (incl.  vars.  robusta 
and  hartwegii)  and  add  the  following,  in 
alphabetical  order  under  "FLOWERING 
PLANTS"  to  the  List  of  Endangered  and 
Threatened  Plants  to  read  as  follows: 

§  1 7.1 2    Endangered  and  thrMter>ed  plants. 


(h) 


Scientific  name 


Common  name 


Historic  range 


Family  name 


Status      When  listed 


Critical 
habitat 


Special  rules 


Flowering  Plants 

.  .  «  • 

^nrizanthe  robusta  Robust  Spineflower      U.S.A.  (CA)  Polygonaceae— 

var.  robusta.  Buckwheat. 


17.96(b) 


r4A 


10430 
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3.  In  §  17.96,  as  proposed  to  be 
amended  at  65  PR  66865,  November  7, 
2000,  amend  paragraph  (b)  by  adding  an 
entry  for  Chorizanthe  robusta  var. 
robusta  in  alphabetical  order  under 
Polygonaceae  to  read  as  follows: 

S  17.96    Critical  habitat— plants. 

***** 

(b)  Single-species  critical  habitat — 
Flowering  plants. 

Family  Polygonaceae:  Chorizanthe 
robusta  var.  robusta  (robust 
spineflower) 

(1)  Critical  habitat  units  are  depicted 
for  Santa  Cruz  and  Monterey  coimties, 
California,  on  the  maps  below. 

(2)  The  primary  constituent  elements 
of  critical  habitat  for  Chorizanthe 
robusta  var.  mbusta  are  the  habitat 
components  that  provide: 


(i)  Sandy  soils  associated  with  active 
coastal  dunes,  coastal  bluffs  with  a 
deposition  of  windblown  sand,  inland 
sites  with  sandy  soils,  and  interior 
floodplain  dunes; 

(ii)  Plant  communities  that  support 
associated  species,  including  coastal 
dune,  coastal  scrub,  grassland,  maritime 
chaparral,  oak  woodland,  and  interior 
floodplain  dime  communities,  and  have 
a  structure  such  that  there  are  openings 
between  the  dominant  elements  (e.g, 
scrub,  shrub,  oak  trees,  clumps  of 
herbaceous  vegetation); 

(iii)  Plant  communities  that  contain 
no  or  htde  cover  by  nonnative  species 
which  would  compete  for  resources 
available  for  growth  and  reproduction  of 
Chorizanthe  rcAusta  var.  robusta; 


(iv)  Pollinator  activity  between 
existing  colonies  of  Chorizanthe  robusta 
var.  robusta; 

(v)  Physical  processes,  such  as 
occasional  soil  disturbance,  that  support 
natural  dune  dynamics  along  coastal 
areas;  and 

(vi)  Seed  dispersal  mechanisms 
between  existing  colonies  and  other 
potentially  suitable  sites. 

(3)  Critical  habitat  does  not  include 
existing  features  and  structures,  such  as 
buildings,  roads,  aqueducts,  railroads, 
airports,  other  paved  areas,  lawns,  and 
other  urban  landscaped  areas  not 
containing  one  or  more  of  the  primary 
constituent  elements. 

BHJJNQ  COOe  4310-S5-P 


Robust  Spineflower  Proposed  Critical  Habitat  Units. 
Santa  Cruz  and  Monterey  Counties 
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Map  Unit  A  (Pogonip):  Santa  Cruz 
County,  California.  From  USGS  7.5' 
quadrangle  map  Santa  Cruz,  California. 
The  following  lands  within  the  Canada 
del  Rincon  en  El  Rio  San  Lorenzo  de 
Santa  Cruz  Land  Grant:  T.  11  S.,  R.  2  W., 
S.E.V4  of  S.W.V2  and  S.V2  of  S.E.V4, 
Mount  Diablo  Principal  Meridian,  sec.  2 
(protracted):  T.  11  S.,  R.  2  W.,  N.E.V^  of 


N.W.V4  and  N.E.V4.  Mt.  Diablo  Principal 
Meridian,  sec.  11  (protracted);  W.Vz  of 
N.W.V4,  Mt.  Diablo  Principal  Meridian, 
sec.  12  (protracted);  bounded  on  the 
north  by  State  Highway  9. 

Map  Unit  B  (Branciforte).  Santa  Cruz 
County,  California.  From  USGS  7.5' 
quadrangle  map  Santa  Cruz,  California. 
Lands  within:  T.  11  S.,  R.  1  W.,  Mt. 


Diablo  Principal  Meridian,  sec.  7; 
bounded  on  the  west  by  Branciforte 
Creek,  on  the  south  by  Highway  101,  on 
the  east  by  Market  Street  and  Isbel 
Drive,  and  on  the  north  by  an  east-west 
trending  line  connecting  the  terminus  of 
Lee  Street  (west  side  of  Branciforte 
Creek)  to  Isbel  Drive. 


Monterey  Bay 


Robust  Spineflower  Proposed  Critical  Habitat        X 

Units  A  &  B  T 
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Monterey  Bay 


Robust  Spi nef lower  Proposed  Critical  Habitat 

Units  A  &  B 
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Map  Unit  C  (Aptos).  Santa  Cruz 
County,  California.  Santa  Cruz  County, 
California.  From  USGS  7.5'  quadrangle 
map  Sequel,  California.  The  following 
lands  within  the  Aptos  Land  Grant:  T. 


11  S.,  R.  1  E..  SV2  of  the  N.E.V*.  Mt. 
Diablo  Principal  Meridian,  sec.  8 
(protracted). 

Map  Unit  D  (Freedom).  Santa  Cruz 
Coimty,  Califonu^.  From  USGS  7.5' 
quadrangle  map  Watsonville  West, 


California.  The  following  lands  within 
the  Languna  de  los  Calabasas  and  Aptos 
Land  Grants:  T.  11  S..  R.  1  E.,  N.E.V4  of 
S.W.y4  of  N.E.V4.  Mt.  Diablo  Principal 
Meridian,  sec.  16  (protracted). 
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Robust  Splneflower  Proposed  Critical  Habitat      ,>>.. 

Units  C  &  D  ^^ 
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Map  Unit  E  (Buena  Vista).  Santa  Cruz 
County,  California.  From  USGS  7.5' 
quadrangle  map  Watsonville  West, 
California.  The  following  lands  within 
the  San  Andreas  Land  Grant:  T.  11  S., 
R.  1  E..  N.W. V4  of  S.W.  V4,  and  N.W. 'A 
of  N.W.V4.  and  W.V2  of  N.E.  >/.,  Mt. 


Diablo  Principal  Meridian,  sec.  35 
(protracted). 

Map  Unit  F  (Sunset).  Santa  Cruz 
County,  California.  From  USGS  7.5' 
quadrangle  map  Watsonville  West, 
California.  Lands  within:  T.12  S.,  R.1  E., 
Mt.  Diablo  Principal  Meridian,  sees.  14 
and  23;  boimded  at  the  N.  by  Sunset 
State  Beach  at  Monte  Vista  Way,  N.W. 


along  Monte  Vista  Way  to  Shell  Road; 
S.E.  2.33  km  (1.45  mi)  along  Shell  Road, 
W.  at  the  point  at  which  Shell  Road 
veers  E.  and  then  W.  to  mean  high 
water,  N.W.  along  mean  high  water  2.17 
km  (1.35  mi)  to  a  point  perpendicular  to 
the  boimdary  of  Simset  State  Beach; 
proceeding  N.E.  to  point  of  beginning. 
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Monterey  Bay 


U  t M  t* 


Robust  Spinef lower  Proposed  Critical  Habitat,      X 

Units  E&F  T 
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Map  Unit  G  (Marina).  Monterey 
County.  California.  From  USGS  7.5' 
quadrangle  maps  Marina  and  Seaside. 
California.  The  following  lands  within 
the  former  Ft.  Ord  beaches:  From  the 


northern  boundary  of  former  Fort  Ord. 
S.  about  .8  km  (0.5  mi)  along  the 
Southern  Pacific  Railroad  to  its 
intersection  with  Beach  Range  Road.  S. 
about  5.6  km  (3.5  mi)  along  Beach  Range 


Road  to  its  terminus;  S.  to  the  southern 
boundary  of  former  Fort  Ord.  W.  to  the 
mean  high  tide  Une.  N.  along  the  mean 
high  tide  line  to  the  northern  boundary 
of  former  Fort  Ord. 
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Robust  Spineflower  Proposed  Critical  Habitat, 

G  Unit 


A 


Dated:  January  16,  2001 
Kenneth  L.  Smith. 

Assistant  Secretary  for  Fish  and  Wildlife  and 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

RW  1018-AHO4 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Designation  of 
Critical  Habitat  for  Chorizanthe 
pungens  var.  pungens  (IMonterey 
Spineflower) 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  propose  to 
designate  critical  habitat  pursuant  to  the 
Endangered  Species  Act  of  1973,  sis 
amended  (Act),  for  Chorizanthe 
pungens  var.  pungens  (Monterey 
spineflower).  Approximately  10,400 
hectares  (25,800  acres)  of  land  fall 
within  the  boundaries  of  the  proposed 
critical  habitat  designation.  Proposed 
critical  habitat  is  located  in  Santa  Cruz 
and  Monterey  counties,  California. 
Critical  habitat  receives  protection  from 
destruction  or  adverse  modification 
through  required  consultation  under 
section  7  of  the  Act  with  regard  to 
actions  carried  out,  funded,  or 
authorized  by  a  Federal  agency.  Section 
4  of  the  Act  requires  us  to  consider 
economic  and  other  relevant  impacts 
when  specifying  any  particular  area  as 
critical  habitat. 

Proposed  critical  habitat  does  not 
include  lands  covered  by  the  one 
existing  legally  operative  incidental  take 
permit  issued  under  section  10(a)(1)(B) 
of  the  Act  that  includes  Chorizanthe 
pungens  var.  pungens  as  a  covered 
species.  Subsection  4(b)(2)  of  the  Act 
allows  us  to  exclude  from  critical 
habitat  designation  areas  where  the 
benefits  of  exclusion  outweigh  the 
benefits  of  designation,  provided  the 
exclusion  will  not  result  in  the 
extinction  of  the  species.  We  believe 
that  the  benefits  of  excluding  HCPs  from 
the  critical  habitat  designation  for 
Chorizanthe  pungens  var.  pungens  will 
outweigh  the  benefits  of  including  them. 
In  areas  where  HCPs  have  not  yet  had 
permits  issued,  we  have  proposed 
critical  habitat  according  to  the  factors 
outlined  in  this  rule. 

We  solicit  data  and  comments  from 
the  public  on  all  aspects  of  this 
proposal,  including  data  on  economic 
and  other  impacts  of  the  designation 
and  our  approaches  for  handling  HCPs. 
We  may  revise  this  proposal  to 
incorporate  or  address  new  information 
received  during  the  comment  period. 


DATES:  We  will  accept  comments  until 
April  16,  2001.  Public  hearing  requests 
must  be  received  by  April  2,  2001. 
ADDRESSES:  If  you  wish  to  comment, 
you  may  submit  your  comments  and 
materials  concerning  this  proposal  by 
any  one  of  several  methods: 

You  may  submit  written  comments 
and  information  to  the  Field  Supervisor, 
Ventura  Fish  and  Wildlife  Office,  U.S. 
Fish  and  Wildlife  Service,  2493  Portola 
Road,  Suite  B,  Ventiua,  California, 
93003. 

You  may  also  send  comments  by 
electronic  mail  (e-mail)  to 
montereysf&fws.gov.  See  the  Public 
Comments  Solicited  section  below  for 
file  format  and  other  information  about 
electronic  filing. 

You  may  hand-deliver  comments  to 
our  Ventura  Fish  and  Wildlife  Office, 
U.S.  Fish  and  Wildlife  Service,  2493 
Portola  Road,  Suite  B,  Ventura, 
California  93003. 

Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Connie  Rutherford  or  Diane  Pratt, 
Ventura  Fish  and  Wildlife  Office,  U.S. 
Fish  and  Wildlife  Service,  2493  Portola 
Road,  Suite  B,  Ventura,  California  93003 
(telephone  805/644-1766;  facsimile 
805/644-3958). 
SUPPLEMENTARY  INFORMATION: 

Background  ' 

Chorizanthe  pungens  var.  pungens  is 
endemic  to  sandy  soils  in  coastal  areas 
in  southern  Santa  Cruz  and  northern 
Monterey  Coimties,  and  in  the  Salinas 
Valley  in  interior  Monterey  Coimty.  In 
California,  the  spineflower  genus 
{Chorizanthe)  in  the  buckwheat  family 
(Polygonaceae)  comprises  species  of 
wiry  annual  herbs  that  inhabit  dry 
sandy  soils,  both  along  the  coast  and 
inland.  Because  of  the  patchy  and 
limited  distribution  of  such  soils,  many 
species  of  Chorizanthe  tend  to  be  highly 
localized  in  their  distribution. 

The  overall  appearance  of 
Chorizanthe  pungens  var.  pungens  is  of 
a  low-growing  herb  that  is  soft-hairy  and 
grayish  or  reddish  in  color.  The  plant 
has  a  prostrate  to  slightly  ascending 
habit,  with  large  individuals  reaching  50 
centimeters  (cm)  (20  inches  (in))  or 
more  in  diameter.  This  taxon  is 
distinguished  by  white  (rarely  pinkish) 
scarious  margins  on  the  lobes  of  the 
involucre  that  subtend  the  white-  to 
rose-colored  flowers.  The  aggregate  of 
flowers  (heads)  tend  to  be  small  (less 
than  cm  (0.4  in)  in  diameter)  and  either 
distinctly  or  indistinctly  aggregate. 
Chorizanthe  pungens  var.  pungens  is 


one  of  two  varieties  of  the  species 
Chorizanthe  pungens.  The  other  variety 
{Chorizanthe  pungens  var. 
hartwegiana),  known  as  Ben  Lomond 
spineflower,  is  restricted  to  the  Santa 
Cruz  Moiuitains,  generally  between 
Scotts  Valley  and  Ben  Lomond.  The 
range  of  C.  p.  var.  pungens  partially 
overlaps  with  Chorizanthe  robusta  var. 
robusta  (robust  spineflower),  another 
closely  related  taxon  in  the  Pungentes 
section  of  the  genus,  in  southern  Santa 
Cruz  County.  Chorizanthe  pungens  var. 
hartwegiana  and  Chorizanthe  robusta 
var.  robusta  are  both  endangered 
species;  for  a  detailed  description  of 
these  related  taxa  see  the  Recovery  Plan 
for  Seven  Coastal  Plants  and  the 
Myrtle's  Silverspot  Butterfly  (Service 
1998),  the  Draft  Recovery  Plan  for  the 
Robust  Spineflower  (Service  2000),  and 
references  within  these  plans. 

Chorizanthe  pungens  var.  pungens  is 
a  short-lived  annual  species.  It 
germinates  during  the  winter  months 
and  flowers  from  April  through  June; 
although  pollination  ecology  has  not 
been  studied  for  this  taxon,  C.  p.  var. 
pungens  is  likely  visited  by  a  wide  array 
of  pollinators;  observations  of 
pollinators  on  other  species  of 
Chorizanthe  that  occur  in  Santa  Cruz 
County  have  included  leaf  cutter  bees 
(megachilids),  at  least  six  species  of 
butterfUes,  flies,  and  sphecid  wasps  (R. 
Morgan,  biologist,  Soquel,  CA,  pers. 
conun.  2000).  Each  flower  produces  one 
seed;  depending  on  the  vigor  of  an 
individual  plant,  dozens,  if  not  himdred 
of  seeds  could  be  produced.  The 
importance  of  pollinator  activity  in  seed 
set  has  been  demonstrated  by  the 
production  of  seed  with  low  viability 
where  pollinator  access  was  limited 
(Harding  Lawson  Associates  2000).  Seed 
is  collectable  through  August.  The 
plants  turn  a  rusty  hue  as  they  dry 
through  the  summer  months,  eventually 
shattering  during  the  fall.  Seed  dispersal 
is  facilitated  by  Uie  involucral  spines, 
which  attach  the  seed  to  passing 
animals.  While  emimal  vectors  most 
likely  focilitate  dispersal  between 
colonies  and  populations,  the  prevailing 
coastal  winds  undoubtedly  play  a  part 
in  scattering  seed  within  colonies  and 
populations. 

The  locations  where  Chorizanthe 
pungens  var.  pungens  occiu's,  with  the 
exception  of  one  (Soledad),  are  subject 
to  a  mild  maritime  climate,  where  fog 
helps  keep  siunmer  temperatures  cool 
and  winter  temperatiu-es  relatively 
warm,  and  provides  moistxu-e  in 
addition  to  the  normal  winter  rains. 
Chorizanthe  pungens  var.  pungens  is 
found  in  a  variety  of  seemingly 
disparate  habitat  types,  including  active 
coastal  dimes,  grassland,  scrub, 
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chaparral,  and  woodland  types  on 
interior  upland  sites;  and  interior 
floodplain  dunes.  However,  all  of  these 
habitat  types  include  microhabitat 
characteristics  that  are  favored  by  C.  p. 
var.  pungens.  First,  all  sites  are  on 
sandy  soils;  whether  the  origin  of  the 
soils  are  from  active  dunes,  interior 
fossil  dunes,  or  floodplain  alluvium  is 
apparently  unimportant.  Second,  these 
sites  are  relatively  open  and  free  of 
other  vegetation.  In  grassland  and  oak 
woodland  commiuiities,  abundant 
aimual  grasses  may  outcompete  C.  p. 
var.  pungens,  while  management  of 
grass  species,  either  through  grazing, 
mowing  or  fire,  may  allow  the 
spineflower  to  persist.  In  scrub  and 
chaparral  communities,  C  p.  var. 
pungens  does  not  occur  under  dense 
stands,  but  will  occur  between  more 
widely  spaced  shrubs. 

Chorizanthe  pungens  var.  pungens  is 
generally  distributed  along  the  rim  of 
Monterey  Bay  in  southern  Santa  Cruz 
and  northern  Monterey  Counties,  and 
inland  along  the  coastal  plain  of  the 
Salinas  Valley.  At  coastal  sites  ranging 
from  the  Monterey  Peninsula  north  to 
Manresa  State  Beach,  C  p.  var.  pungens 
is  foimd  in  active  coastal  dune  systems, 
and  on  coastal  bluffs  upon  which 
windblown  sand  has  been  deposited.  At 
one  historical  site  on  the  coast  near  San 
Simeon  in  San  Luis  Obispo  County,  the 
C.  p.  var.  pungens  has  not  been  seen 
since  it  was  fiirst  collected  in  1842 
(CNDDB  2000,  D.  Keil,  California 
Polytechnic  University,  San  Luis 
Obispo,  pers.  comm.  2000). 

On  coastal  dunes,  the  distribution  of 
suitable  habitat  is  subject  to  dynamic 
shifts  caused  by  patterns  of  dune 
mobilization,  stabilization,  and 
successional  trends  in  coastal  dune 
scrub  that  increase  in  cover  over  time. 
Accordingly,  individual  colonies  of 
Chorizanthe  pungens  var.  pungens, 
foimd  in  gaps  between  stands  of  scrub, 
shift  in  distribution  and  size  over  time. 
Other  native  plants  associated  with  C 
p.s  var.  pungens  include  Ambrosia 
chamissonis  (beach  bin:),  Artemisia 
pycnocephala  (coastal  sagewort), 
Ericameria  ericoides  (mock  heather), 
Castilleja  latifolia  (Monterey  Indian 
paintbrush),  and  Lathyrus  littoralis 
(beach  pea).  At  some  northern  Monterey 
County  locations,  C.  p.  var.  pungens 
occurs  in  close  proximity  to  the 
endangered  Cilia  tenuiflora  ssp. 
arenaria  (sand  gilia).  Erysimum 
menziesii  ssp.  menziesii  (Menzies' 
wallflower),  Euphilotes  enoptes  smithi 
(Smith's  blue  butterfly),  and  the 
threatened  Charadrius  alexandrinus 
nivosus  (snowy  plover). 

Portions  of  tne  coastal  dune  and 
coastal  scrub  communities  that  support 


Chorizanthe  pungens  var.  pungens  have 
been  eliminated  or  altered  by 
recreational  use,  industrial  and  urban 
development,  and  military  activities. 
Chine  communities  have  also  been 
altered  in  composition  by  the 
introduction  of  non-native  species, 
especially  Carpobrotus  species  (sea-fig 
or  iceplant)  and  Ammophila  arenaria 
(European  beachgrass),  in  an  attempt  to 
stabilize  shifting  sands.  In  the  last 
decade,  significant  efforts  have  been 
made  to  restore  native  dune 
communities,  including  the  elimination 
of  these  non-native  species. 

At  more  inland  sites,  Chorizanthe 
pungens  var.  pungens  occurs  on  sandy, 
well-drained  soils  in  a  variety  of  plant 
communities,  most  frequently  maritime 
chaparral,  valley  oak  woodlands,  and 
grasslands.  The  plant  probably  has  been 
extirpated  from  a  number  of  historical 
locations  in  the  Salinas  Valley, 
primarily  due  to  conversion  of  the 
original  grasslands  and  valley  oak 
woodlands  to  agricultural  crops  (Reveal 
&  Hardham  1989).  Significant 
populations  of  C.  p.  var.  pungens  occur 
on  lands  that  are  referred  to  as  former 
Fort  Ord  (U.S.  Army  Corps  of  Engineers 
(ACOE)  1992).  Within  grassland 
communities,  C.  p.  var.  pungens  occurs 
along  roadsides,  in  firebreaks,  and  in 
other  disturbed  sites,  while  in  oak 
woodland,  chaparral,  and  scrub 
communities,  they  occur  in  sandy 
openings  between  shrubs.  In  older 
stands  with  a  high  cover  of  shrubs,  the 
plant  are  restricted  to  roadsides, 
firebreaks,  and  trails  that  bisect  these 
communities.  At  former  Fort  Ord,  the 
highest  densities  of  C.  p.  var.  pungens 
are  located  in  the  central  portion  of  the 
firing  range,  where  disturbance  is  the 
most  frequent.  This  pattern  of 
distribution  and  densities  of  the  C.  p. 
var.  pungens  on  former  Fort  Ord 
indicate  that  the  very  activities  that 
have  disturbed  C.  p.s  var.  pungens 
habitat  have  also  created  the  open 
conditions  that  result  in  high  densities 
of  the  plant.  Prior  to  onset  of  human  use 
of  this  area,  C.  p.  var.  pungens  may  have 
been  restricted  to  openings  created  by 
wildfires  within  these  communities 
(Service  1998). 

The  southwestern  edge  of 
Chorizanthe  pungens  var.  pungens 
habitat  on  former  Fort  Ord  was  once 
continuous  with  habitat  found  in  the 
community  of  Del  Rev  Oaks  and  at  the 
Monterey  Airport  (Deb  Hillyard, 
ecologist,  California  Department  of  Fish 
and  Game,  pers.  comm.  2000).  Other 
inland  sites  that  support  C  p.  var. 
pungens  are  located  in  the  area  between 
Aptos  and  La  Selva  Beach  in  Santa  Cruz 
County,  and  near  Prunedale  in  northern 
Monterey  County.  At  some  of  these 


locations,  C.  p.  var.  pungens  occurs  in 
close  proximity  with  the  endangered 
Piperia  yadonii  (Yadon's  piperia)  and 
Chorizanthe  robusta  var.  robusta. 

Farther  up  the  Salinas  River, 
Chorizanthe  pungens  var.  pungens  was 
recently  found  on  a  dune  located  within 
the  river  floodplain  near  Soledad, 
Monterey  County  (CNDDB  2000).  Two 
historic  sites  for  C.  p.  var.  pungens 
occur  near  here.  One,  near  Mission 
Soledad.  was  collected  once  in  1881;  the 
other,  near  San  Lucas  along  the  Salinas 
River,  was  collected  once  in  1935.  Due 
to  conversion  to  agriculture  and 
channelization  activities  along  the 
Salinas  River  over  the  last  century,  C.  p. 
var.  pungens  has  most  likely  been 
extirpated  from  these  locations.  The 
dune  near  Soledad  is  the  only  one  of  its 
size  and  extent  between  there  and  the 
river  mouth  (Brad  Olsen,  East  Bay 
Regional  Parks  District,  pers.  comm. 
2000). 

Previous  Federal  Action 

Federal  government  actions  for 
Chorizanthe  pungens  var.  pungens 
began  when  we  published  an  updated 
notice  of  review  for  plants  on  December 
15, 1980  (45  FR  82480).  This  notice 
included  Chorizanthe  pungens  var. 
pungens  as  a  category  2  candidate 
(species  for  which  data  in  our 
possession  indicate  listing  may  be 
appropriate,  but  for  which  additional 
biological  information  is  needed  to 
support  a  proposed  rule).  In  the 
September  27, 1985,  revised  notice  of 
review  for  plants  (50  FR  39526)  and  in 
the  February  21,  1990  (55  FR  6184) 
revised  notice  of  review  for  plants, 
Chorizanthe  pungens  var.  pungens  was 
again  included  as  a  category  2 
candidate. 

On  October  24,  1991  (56  FR  55107), 
we  published  a  proposal  to  list 
Chorizanthe  pungens  var.  pungens, 
along  with  three  other  varieties  of 
Chorizanthe,  {Chorizanthe  pungens  var. 
hartwegiana,  Chorizanthe  robusta  var. 
hartwegii,  Chorizanthe  robusta  var. 
robusta),  and  Erysimum  teretifolium  as 
endangered  species.  The  final  rule 
listing  C.  p.  var.  pungens  as  a  threatened 
species  was  published  on  February  4, 
1994  (59  FR  5499). 

Section  4(a)(3)  of  the  Act,  as 
amended,  and  implementing  regulations 
(50  CFR  424.12)  require  that,  to  the 
maximum  extent  prudent  and 
determinable,  the  Secretary  designate 
critical  habitat  at  the  time  the  species  is 
determined  to  be  endangered  or 
threatened.  Our  regulations  (50  CFR 
424.12(a)(1))  state  that  designation  of 
critical  habitat  is  not  prudent  when  one 
or  both  of  the  following  situations  exist: 
(1)  the  species  is  threatened  by  taking  or 
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other  human  activity,  and  identification 
of  critical  habitat  can  be  expected  to 
increase  the  degree  of  threat  to  the 
species,  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species.  At  the  time  Chorizanthe 
pungens  var.  pungens  was  listed,  we 
found  that  designation  of  critical  habitat 
for  C.  p.  var.  pungens  was  prudent  but 
not  determinable  at  the  time  of  listing, 
and  that  designation  of  critical  habitat 
would  ocou-  once  we  have  gathered  the 
necessary  data. 

On  June  30,  1999,  our  failure  to 
designate  critical  habitat  for 
Chorizanthe  pungens  var.  pungens  and 
three  other  species  within  the  time 
period  mandated  by  16  U.S.C. 
1533(b)(6){C)(ii)  was  challenged  in 
Center  for  Biological  Diversity  v.  Babbitt 
(Case  No.  C99-3202SC).  On  August  30, 
2000,  the  U.S.  District  Court  for  the 
Northern  District  of  California  (Court) 
directed  us  to  publish  a  proposed 
critical  habitat  designation  within  60 
days  of  the  Court's  order  and  a  final 
critical  habitat  designation  no  later  than 
120  days  after  the  proposed  designation 
is  published.  On  October  16,  2000,  the 
Court  granted  the  government's  request 
for  a  stay  of  this  order.  Subsequently,  by 
a  stipulated  settlement  agreement 
signed  by  the  parties  on  November  20, 
2000,  we  agreed  to  proposed  critical 
habitat  for  the  C.  p.  var.  pungens  by 
January  15,  2001. 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as — (i)  the  specific  areas 
within  the  geographic  area  occupied  by 
a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (U)  that  may  require 
special  management  considerations  or 
protection;  and,  (ii)  specific  areas 
outside  the  geographic  area  occupied  by 
a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  that  are 
necessary  to  bring  an  endangered  or  a 
threatened  species  to  the  point  at  which 
listing  under  the  Act  is  no  longer 
necessary. 

Critical  habitat  receives  protection 
under  section  7  of  the  Act  through  the 
prohibition  against  destruction  or 
adverse  modification  of  critical  habitat 
with  regard  to  actions  carried  out, 
funded,  or  authorized  by  a  Federal 
agency.  Section  7  also  requires 
conferences  on  Federal  actions  that  are 
likely  to  result  in  the  destruction  or 
adverse  modification  of  critical  habitat. 
In  our  regidations  at  50  CFR  402.02,  we 


define  destruction  or  adverse 
modification  as  ".  .  .  the  direct  or 
indirect  alteration  that  appreciably 
diminishes  the  value  of  critical  habitat 
for  both  the  survival  and  recovery  of  a 
listed  species.  Such  alterations  include, 
but  are  not  limited  to,  alterations 
adversely  modifying  any  of  those 
physical  or  biological  features  that  were 
the  basis  for  determining  the  habitat  to 
be  critical."  Aside  from  the  added 
protection  that  may  be  provided  imder 
section  7,  the  Act  does  not  provide  other 
forms  of  protection  to  lands  designated 
as  critical  habitat.  Because  consultation 
under  section  7  of  the  Act  does  not 
apply  to  activities  on  private  or  other 
non-Federal  lands  that  do  not  involve  a 
Federal  nexus,  critical  habitat 
designation  would  not  afford  any 
additional  protections  under  the  Act 
against  such  activities. 

In  order  to  be  included  in  a  critical 
habitat  designation,  the  habitat  must 
first  be  "essential  to  the  conservation  of 
the  species."  Critical  habitat 
designations  identify,  to  the  extent 
known  using  the  best  scientific  and 
commercial  data  available,  habitat  areas 
that  provide  essential  life  cycle  needs  of 
the  species  (i.e.,  areas  on  which  are 
found  the  primary  constituent  elements, 
as  defined  at  50  CFR  424.12(b)). 

Section  4  requires  that  we  designate 
critical  habitat  at  the  time  of  listing  and 
based  on  what  we  know  at  the  time  of 
the  designation.  When  we  designate 
critical  habitat  at  the  time  of  listing  or 
under  short  court-ordered  deadlines,  we 
will  often  not  have  sufficient 
information  to  identify  all  areas  of 
critical  habitat.  We  are  required, 
nevertheless,  to  make  a  decision  and 
thus  must  base  our  designations  on 
what,  at  the  time  of  designation,  we 
know  to  be  critical  habitat. 

Within  the  geographic  area  occupied 
by  the  species,  we  will  designate  only 
areas  currently  known  to  be  essential. 
Essential  areas  should  already  have  the 
features  and  habitat  characteristics  that 
are  necessary  to  sustain  the  species.  We 
will  not  speculate  about  what  areas 
might  be  found  to  be  essential  if  better 
information  became  available,  or  what 
areas  may  become  essential  over  time.  If 
the  information  available  at  the  time  of 
designation  does  not  show  that  an  area 
provides  essential  life  cycle  needs  of  the 
species,  then  the  area  should  not  be 
included  in  the  critical  habitat 
designation.  Within  the  geographic  area 
occupied  by  the  species,  we  will  not 
designate  areas  that  do  not  now  have  the 
primary  constituent  elements,  as 
defined  at  50  CFR  424.12(b),  which 
provide  essential  life  cycle  needs  of  the 
species. 


Our  regulations  state  that,  "The 
Secretary  shall  designate  as  critical 
habitat  areas  outside  the  geographic  area 
presently  occupied  by  the  species  only 
when  a  designation  limited  to  its 
present  range  would  be  inadequate  to 
ensure  the  conservation  of  the  species." 
(50  CFR  424.12(e)).  Accordingly,  when 
the  best  available  scientific  and 
commercial  data  do  not  demonstrate 
that  the  conservation  needs  of  the 
species  require  designation  of  critical 
habitat  outside  of  occupied  areas,  we 
will  not  designate  critical  habitat  in 
areas  outside  the  geographic  area 
occupied  by  the  species. 

Oiu-  Policy  on  Information  Standards 
Under  the  Endangered  Species  Act, 
published  in  the  Federal  Register  on 
July  1, 1994  (59  FR  34271),  provides 
criteria,  establishes  procedures,  and 
provides  guidance  to  ensure  that  our 
decisions  represent  the  best  scientific 
and  commercial  data  available.  It 
requires  our  biologists,  to  the  extent 
consistent  with  the  Act  and  with  the  use 
of  the  best  scientific  and  commercial 
data  available,  to  use  primary  and 
original  sources  of  information  as  the 
basis  for  recommendations  to  designate 
critical  habitat.  When  determining 
which  areas  are  critical  habitat,  a 
primary  soiut:e  of  information  should  be 
the  listing  package  for  the  species. 
Additional  information  may  be  obtained 
from  a  recovery  plan,  articles  in  peer- 
reviewed  journals,  conservation  plans 
developed  by  states  and  coimties, 
scientific  status  siuveys  and  studies, 
and  biological  assessments  or  other 
unpublished  materials  (i.e.,  gray 
Uteratiu^). 

Habitat  is  often  djmamic,  and 
populations  may  move  from  one  area  to 
another  over  time.  Furthermore,  we 
recognize  that  designation  of  critical 
habitat  may  not  include  all  of  the 
habitat  areas  that  may  eventually  be 
determined  to  be  necessary  for  the 
recovery  of  the  species.  For  these 
reasons,  all  shoiild  understand  that 
critical  habitat  designations  do  not 
signal  that  habitat  outside  the 
designation  is  unim[>ortant  or  may  not 
be  required  for  recovery.  Areas  outside 
the  critical  habitat  designation  will 
continue  to  be  subject  to  conservation 
actions  that  may  be  implemented  under 
section  7(a)(1)  and  to  the  regulatory 
protections  afforded  by  the  section 
7(a)(2)  jeopardy  standard  and  the 
prohibitions  of  section  9,  as  determined 
on  the  basis  of  the  best  available 
information  at  the  time  of  the  action.  We 
specifically  anticipate  that  federally 
funded  or  assisted  projects  affecting 
listed  species  outside  their  designated 
critical  habitat  areas  may  still  result  in 
jeopardy  findings  in  some  cases. 
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Similarly,  critical  habitat  designations 
made  on  the  basis  of  the  best  available 
information  at  the  time  of  designation 
will  not  control  the  direction  and 
substance  of  future  recovery  plans, 
habitat  conservation  plans,  or  other 
species  conservation  planning  efforts  if 
new  information  available  to  these 
planning  efforts  calls  for  a  different 
outcome. 

Methods  for  Selection  of  Areas  for 
Proposed  Critical  Habitat  Designation 

As  required  by  the  Act  and 
regulations  (section  4(b)(2)  and  50  CFR 
424.12)  we  used  the  best  scientific 
information  available  to  determine  areas 
that  contain  the  physical  and  biological 
fieatiuBS  that  are  essential  for  the 
survival  and  recovery  of  Chorizanthe 
pungens  var.  pungens.  This  information 
included  information  itom  the 
California  Natural  Diversity  Data  Base 
(CNDDB  2000),  soil  survey  maps  (Soil 
Conservation  Service  1978, 1979), 
recent  biological  surveys  and  reports, 
our  recovery  plan  for  this  species, 
additional  information  provided  by 
interested  parties,  and  discussions  with 
botanical  experts.  We  also  conducted 
site  visits,  either  cursory  or  more 
extensive,  and  frequently  accompanied 
by  agency  representatives,  at  a  number 
of  locations  managed  by  local,  state  or 
Federal  agencies,  including  Manresa, 
Sunset,  Marina,  and  Asilomar  State 
Beaches,  Bureau  of  Land  Management 
lands  at  former  Fort  Ord,  Moss  Landing 
Marine  Laboratory,  and  Manzanita 
County  Park. 

Each  of  the  critical  habitat  units 
includes  areas  that  are  imoccupied  by 
Chorizanthe  pungens  var.  pungens. 
Determining  the  specific  areas  that  this 
taxon  occupies  is  difficidt  for  several 
reasons:  (1)  the  distribution  of 
Chorizanthe  pungens  var.  pungens 
appears  to  be  more  closely  tied  to  the 
presence  of  sandy  soils  than  to  specific 
plant  communities;  the  plant 
communities  may  imdergo  changes  over 
time,  which,  due  to  the  degree  of  cover 
that  is  provided  by  that  vegetation  type, 
may  either  favor  the  presence  of 
Chorizanthe  pungens  var.  pungens  or 
not;  (2)  the  way  the  current  distribution 
of  Chorizanthe  pungens  var.  pungens  is 
mapped  can  be  variable,  depending  on 
the  scale  at  which  patches  of 
individuals  are  recorded  (e.g.  many 
small  patches  versus  one  large  patch); 
and  (3)  depending  on  the  climate  and 
other  annual  variations  in  habitat 
conditions,  the  extent  of  the 
distributions  may  either  shrink  and 
temporarily  disappear,  or,  if  there  is  a 
residual  seedbank  present,  enlarge  and 
cover  a  more  extensive  area.  Therefore, 
patches  of  unoccupied  habitat  are 


interspersed  with  patches  of  occupied 
habitat;  the  inclusion  of  unoccupied 
habitat  in  our  critical  habitat  units 
reflects  the  dynamic  nature  of  the 
habitat  and  the  life  history 
characteristics  of  this  taxon. 

Primary  Constituent  Elements 

In  accordance  with  section  3(5)(A)(I) 
of  the  Act  and  regulations  at  50  CFR 
424.12,  in  determining  which  areas  to 
propose  as  critical  habitat,  we  consider 
those  physical  and  biological  features 
(primary  constituent  elements)  that  are 
essential  to  the  conservation  of  the 
species  and  that  may  require  special 
management  considerations  or 
protection.  These  include,  but  are  not 
limited  to — space  for  individual  and 
population  growth,  and  for  normal 
behavior;  food,  water,  air,  light, 
minerals  or  other  nutritional  or 
physiological  requirements;  cover  or 
shelter;  sites  for  breeding,  reproduction, 
or  rearing  of  offspring,  germination,  or 
seed  dispersal;  and  habitats  that  are 
protected  from  disturbance  or  are 
representative  of  the  historic 
geographical  and  ecological 
distributions  of  a  species. 

Little  is  known  about  the  specific 
physical  and  biological  requirements  of 
Chorizanthe  pungens  var.  pungens 
beyond  that  described  in  the 
Background  section  of  this  proposed 
rule. 

Several  coastal  dune  restoration 
efforts  have  included  measures  to 
propagate  and  reintroduce  Chorizanthe 
pungens  var.  pungens,  notably  at  Moss 
Landing  North  Harbor,  Pajaro  Dunes, 
and  the  University  of  CaUfomia's  Moss 
Landing  Marine  Laboratory  (MLML). 
Such  efforts  have  contributed  to  o\a 
imderstanding  that  C.  p.  var.  pungens 
readily  grows  where  suitable  sandy 
substrates  occiir  and  competition  with 
other  plant  species  is  minimal  (Harding 
Lawson  Associates  2000;  Joey  Dorell- 
Canepa,  biologist,  pers.  comm.  2000; 
Peter  Slattery,  dime  ecologist,  MLML, . 
pers.  comm.  2000).  Where  C.  p.  var. 
pungens  occurs  within  native  plant 
communities,  along  the  coast  as  well  as 
at  more  interior  sites,  it  occupies 
microhabitat  sites  found  between  scrub 
and  shrub  stands  where  there  is  little 
cover  from  other  herbaceous  species. 
Where  C.  p.  var.  pungens  occurs  within 
grassland  communities,  the  density  of  C. 
p.  var.  pungens  may  decrease  with  an 
increase  of  the  density  of  other 
herbaceous  species. 

As  has  been  observed  at  Fort  Ord, 
human  caused  distiuiiance,  such  as 
scraping  along  roadsides  and  firebreaks 
can  favor  the  abimdance  of  Chorizanthe 
pungens  var.  pungens  by  reducing 
competition  from  other  herbaceous 


species.  However,  because  such 
disturbance  can  also  promote  the  spread 
and  establishment  of  non-native  species, 
the  disturbance  would  need  to  be 
repeated  frequently  to  maintain  the 
establishment  of  C.  p.  var.  pungens. 
Such  intensive  management  may  not  be 
practical  in  all  areas  where  C.  p.  var. 
pungens  habitat  includes  a  complement 
of  non-native  species.  Moreover,  while 
the  presence  of  C.  p.s  var.  pungens 
could  be  maintained  in  areas  with  a 
high  abundance  of  non-native  species, 
the  habitat  quality  of  these  areas  may  be 
less  than  areas  where  the  presence  of 
non-native  species  is  minimal. 

Based  on  our  knowledge  to  date,  the 
primary  constituent  elements  of  critical 
habitat  for  Chorizanthe  pungens  var. 
pungens  are: 

(1)  sandy  soUs  associated  with  active 
coastal  dunes,  coastal  bluf&  with  a 
deposition  of  windblown  sand,  inland 
sites  with  sandy  soils,  and  interior 
floodplain  dimes; 

(2)  plant  communities  that  support 
associated  species,  including  coastal 
dune,  coastal  scrub,  grassland,  maritime 
chaparral,  oak  woodland,  and  interior 
floodplain  dune  communities,  and  have 
a  structure  such  that  there  are  ofwnings 
between  the  dominant  elements  (e.g. 
scrub,  shrub,  oak  trees,  clumps  of 
herbaceous  vegetation); 

(3)  no  or  little  cover  by  non-native 
species  which  compete  for  resources 
available  for  growth  and  reproduction  of 
Chorizanthe  pungens  var.  pungens; 

(4)  Pollinator  activity  between 
existing  colonies  of  Chorizanthe 
pungens  var.  pungens; 

(5)  Physical  processes,  such  as 
occasional  soil  disturbance,  that  support 
natural  dune  dynamics  along  coastal 
areas;  and 

(6)  Seed  dispersal  mechanisms 
between  existing  colonies  and  other 
potentially  suitable  sites. 

We  selected  critical  habitat  areas  to 
provide  for  the  conservation  of 
Chorizanthe  pungens  var.  pungens  at 
five  coastal  sites  and  six  inland  sites 
where  it  is  known  to  occur.  Historic 
locations  for  which  there  are  no  recent 
records  of  occupancy  (within  the  last  20 
years)  were  not  proposed  for 
designation,  including  large  areas  of  the 
Salinas  Valley  floodplain  that  have  been 
converted  to  agriculture  over  the  last 
100  years,  potentially  suitable  areas 
around  San  Simeon  in  San  Luis  Obispo 
County,  and  along  the  Salinas  River 
near  San  Lucas  in  Monterey  County. 

The  long-term  probability  of  the 
survival  and  recovery  of  Chorizanthe 
pungens  var.  pungens  is  dependent 
upon  the  protection  of  existing 
population  sites,  and  the  maintenance 
of  ecological  functions  within  these 


10444 


Federal  Register  /  Vol.  66,  No.  32  /  Thursday,  February  15,  2001  /  Proposed  Rules 


sites,  including  connectivity  between 
sites  witbin  close  geographic  proximity 
to  facilitate  pollinator  activity  and  seed 
dispersal  mechanisms,  and  the  ability  to 
maintain  disturbance  factors  (for 
example  dune  dynamics  in  the  coastal 
sites,  and  fire  distiirbance  at  inland  site) 
that  maintain  the  openness  of  vegetative 
cover  that  the  species  depends  on. 
Threats  to  the  habitat  of  Chorizanthe 
pungens  var.  pungens  include: 
industrial  and  recreational 
development,  road  development,  human 
and  equestrian  recreationd  use,  and 
dtme  stabilization  as  a  result  of  the 
introduction  of  non-native  species  (59 
PR  5499;  February  4, 1994).  The  areas 
we  are  proposing  to  designate  as  critical 
habitat  provide  some  or  all  of  the  habitat 
components  essential  for  the 
conservation  of  C.  p.  var.  pungens. 
Given  the  species'  need  for  an  open 
plant  community  structure  and  the  risk 
of  non-native  species,  we  believe  that 
these  areas  may  require  special 
management  considerations  or 
protection. 

In  our  delineation  of  the  critical 
habitat  units,  we  believed  it  was 
important  to  designate  core  areas  as  well 
as  areas  that  occur  on  the  periphery  of 
the  Chorizanthe  pungens  var.  pungens' 
range.  When  possible,  areas  that  were  in 
close  geographic  proximity  were 
included  in  the  same  unit  to  emphasize 
the  need  to  maintain  connectivity 
between  different  populations.  We  also 
included  habitat  for  C.  p.  var.  pungens 
adjacent  to  and  contiguous  to  areas  of 
known  occurrences  to  maintain 
landscape  scale  processes.  Each 
mapping  unit  contains  habitat  that  is 
occupied  by  C.  p.  var.  pungens.  Some 
units  were  mapped  with  a  greater 
precision  than  others,  based  on  the 
available  information,  the  size  of  the 
unit,  and  the  time  allotted  to  complete 
this  proposed  rule.  We  anticipate  that  in 
the  time  between  the  proposed  rule  and 
the  final  rule,  and  based  upon  the 
additional  information  received  during 
the  public  comment  period,  that  the 
boundaries  of  certain  mapping  imits 
will  be  refined. 

The  proposed  critical  habitat  imits 
were  delineated  by  creating  data  layers 
in  a  geographic  information  system 
(CIS)  format  of  the  areas  of  known 
occurrences  of  Chorizanthe  pungens 
var.  pungpns,  using  information  from 
the  California  Natural  Diversity  Data 
Base  (C3MDDB  2000),  recent  biological 
surveys  and  reports,  our  recovery  plan 
for  this  species,  and  discussions  with 
botanical  experts.  These  data  layers 
were  created  on  a  base  of  USGS  7.5' 
quadrangles  obtained  from  the  State  of 
California's  Stephen  P.  Teale  Data 
Center.  We  defined  the  boundaries  for 


the  proposed  critical  habitat  units  using 
roads  and  known  landmarks  and,  if 
necessary,  township,  range,  and  section 
numbers  itova  the  public  land  survey. 

We  also  considered  the  status  of 
habitat  conservation  plan  (HCP)  efforts 
in  proposing  areas  as  critical  habitat. 
Section  10(a)(1)(B)  of  the  Act  authorizes 
us  to  issue  permits  for  the  take  of  listed 
species  incidental  to  otherwise  lawful 
activities.  An  incidental  take  permit 
application  must  be  supported  by  an 
HCP  that  identifies  conservation 
measures  that  the  permittee  agrees  to 
implement  for  the  species  to  minimize 
and  mitigate  the  impacts  of  the 
permitted  incidentaJ  take.  The  only  HCP 
that  is  operative  and  has  an  executed 
Implementation  Agreement  (lA)  within 
critical  habitat  being  proposed  for 
Chorizanthe  pungens  var.  pungens  is 
the  HCP  for  the  North  of  Playa  project 
site  (2^der  Associates  1995),  within 
Sand  City.  Subsection  4(b)(2)  of  the  Act 
allows  us  to  exclude  from  critical 
habitat  designation  areas  where  the 
benefits  of  exclusion  outweigh  the 
benefits  of  designation,  provided  the 
exclusion  will  not  result  in  the 
extinction  of  the  species. 

Habitat  for  Chorizanthe  pungens  var. 
pungens  in  the  HCP  plan  area  is  already 
managed  for  the  benefit  of  this  and  other 
covered  species  under  the  terms  of  the 
associated  section  10(a)(1)(B)  permit 
The  assurances  provided  through  the 
HCP  and  permit  are  believed  siiJScient 
to  provide  for  the  conservation  of  C.  p. 
var.  pungens,  and  any  additional  benefit 
provided  by  designating  these  lands  as 
critical  habitat  would  be  minimal  at 
best  In  contrast,  the  benefits  of 
excluding  lands  covered  by  this  HCP 
would  be  significant  in  preserving 
positive  relationships  with  our 
conservation  partners,  particularly  by 
reinforcing  the  regulatory  assurances 
provided  for  in  the  implementation 
agreement  for  the  HCP.  Although  these 
benefits  may  be  relatively  smaU  in  this 
case,  we  believe  they  outweigh  the 
negligible  benefits  of  designating  this 
area  as  critical  habitat.  Furthermore,  we 
have  determined  that  excluding  this 
area  from  critical  habitat  designation 
will  not  result  in  the  extinction  of  the 
species.  Consequentiy,  these  lands  have 
not  been  included  in  this  proposed 
critical  habitat  designation. 

A  large  effort  is  ciurentiy  underway  to 
address  the  conservation  needs  for  a 
number  of  threatened  and  endangered 
species,  in  addition  to  sensitive  unlisted 
species,  for  the  lands  formerly  known  as 
Fort  Ord.  The  Defense  Base  Realignment 
and  Closure  Commission  selected  the 
11,340-ha  (28,000-ac)  Fort  Ord  for 
closure  in  1991.  As  a  requirement  of  a 
biological  opinion  issued  by  the  Service 


in  1993,  the  Installation-wide 
Multispecies  Habitat  Management  Plan 
for  Former  Fort  Ord,  California  (HMP), 
was  prepared  in  1994  and  revised  in 
1997  by  the  Army  to  address  listed, 
proposed,  candidate,  and  sensitive 
species  and  their  habitat.  The  HMP 
provides  a  comprehensive  plan  for 
minimizing  and  mitigating  impacts  to 
sensitive  species  and  their  habitats 
while  allowing  disposal  and 
redevelopment  of  the  base.  Over  6,070 
ha  (15,000  ac)  would  be  designated  for 
habitat  conservation.  Bureau  of  Land 
Management  (BLM)  would  receive 
approximately  5,670  ha  (14,000  ac)  of 
undeveloped  land  to  be  managed  for 
habitat  and  sensitive  species.  California 
Department  of  Parks  and  Recreation 
(CDPR)  woiild  receive  the  coastal 
properties,  a  large  portion  of  which 
would  be  restored  and  managed  for 
sensitive  species.  Several  other  entities 
would  also  receive  property  which  they 
would  manage  for  conservation  of 
habitat  and  sensitive  species.  The 
remaining  areas  of  the  base,  including 
many  areas  that  have  already  been 
developed  as  part  of  the  base  operations, 
would  be  available  for  land 
development.  As  of  September  2000,  a 
total  of  approximately  4,290  ha  (10,600 
ac)  of  former  Fort  Ord  had  been 
transferred.  Approximately  3,190  ha 
(7,880  ac)  identified  as  habitat  reserve 
were  transferred,  of  which  about  2,910 
ha  (7,200  ac)  were  transferred  to  BLM, 
260  ha  (640  ac)  were  transferred  to  the 
University  of  California,  Santa  Cruz,  and 
16  ha  (40  ac)  were  transferred  to  the  City 
of  Marina. 

On  former  Fort  Ord  lands,  the  HMP 
would  be  the  basis  of  each  HCP 
submitted  by  a  non-Federal  land 
recipient  appl)ring  for  a  section 
10(a)(1)(B)  incidental  take  permit  A 
draft  programmatic  HCP  submitted  by 
the  Fort  Ord  Reuse  Authority  is  under 
review  by  the  Service.  Recently,  the 
Army's  ability  to  fully  implement  the 
HMP  has  come  into  question.  If  the 
Army  is  not  able  to  fully  implement 
those  measures  in  the  HMP  that  protect 
and  conserve  listed  and  sensitive 
species,  then  the  design  of  reserve  and 
development  lands  may  need  to  be 
reevaluated.  Due  to  this  uncertainty  and 
because  the  cleanup  and  transfer  of 
lands  is  not  yet  complete,  we  are  not 
excluding  from  the  proposed  Fort  Ord 
critical  habitat  unit  those  portions  of 
former  Fort  Ord  that  support 
Chorizanthe  pungens  var.  pungens  and 
are  designated  for  development  in  the 
HMP.  However,  if  the  HMP  is  ftilly 
implemented  and  the  anticipated  HCPs 
for  former  Fort  Ord  lands  are  completed 
and  implemented,  then  we  anticipate 
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that  development  according  to  the 
ciurent  HMP  would  not  residt  in  an 
adverse  modification  of  critical  habitat 
for  C.  p.  var.  pungens. 

Throughout  this  designation,  in 
selecting  areas  of  proposed  critical 
habitat  we  made  an  effort  to  avoid 
developed  areas,  such  as  housing 
developments,  that  are  unlikely  to 
contribute  to  the  conservation  of 
Chorizanthe  pungens  var.  pungens. 
However,  we  did  not  map  critical 
habitat  in  sufficient  detail  to  exclude  all 
developed  areas,  or  other  lands  unlikely 
to  contain  the  primary  constituent 
elements  essential  for  the  conservation 
of  C.  p.  var.  pungens.  Areas  within  the 
boimdaries  of  the  mapped  units,  such  as 
buildings,  roads,  parking  lots,  railroads, 
airport  runways  and  other  paved  areas, 
lawns,  and  other  urban  landscaped 
areas  will  not  contain  any  of  the 
primary  constituent  elements.  Federal 
actions  limited  to  these  areas,  therefore 
would  not  trigger  a  section  7 
consultation,  imless  they  affect  the 
species  and/ or  primary  constituent 
elements  in  adjacent  critical  habitat. 

Proposed  Critical  Habitat  Designation 

The  proposed  critical  habitat  areas 
described  below  constitute  our  best 
assessment  at  this  time  of  the  areas 
needed  for  the  conservation  and 
recovery  of  Chorizanthe  pungens  var. 
pungens.  Critical  habitat  being  proposed 
for  C.  p.  var.  pungens  includes  11  units 
that  currenUy  sustain  the  species. 
Protection  of  this  proposed  critical 
habitat  is  essential  for  the  conservation 
of  the  species  because  the  geographic 
range  that  C.  p.  var.  pungens  occupies 
has  been  reduced  to  so  few  sites  that  the 
species  is  threatened  with  extinction  (59 
ni  5499).  The  areas  being  proposed  as 
critical  habitat  are  either  along  the  coast 
between  Manresa  State  Beach  in  Santa 
Cruz  County,  south  to  Asilomar  State 
Beach  in  Monterey  County,  or  are  at 
inland  sites  ranging  from  the  Aptos  area 
in  Santa  Cruz  Coiuity,  south  to  the 
confluence  of  Arroyo  Seco  Creek  and 
the  Salinas  River  in  Monterey  County, 
California,  and  include  the  appropriate 
dime,  maritime  chaparral,  or  oak 
woodland  habitat  that  supports  C.  p. 
var.  pungens.  We  propose  to  designate 
qiproximately  10,400  ha  (25,800  acres) 
of  land  as  critical  habitat  for  C.  p.  var. 
pungens.  Approximately  54  percent  of 
this  area  consists  of  federal  lands,  while 
State  lands  comprise  approximately  8 
percent.  County  lands  comprise 
approximately  5  percent,  and  private 
lands  comprise  approximately  33 
percent  of  the  proposed  critical  habitat. 

A  brief  description  of  each  critical 
habitat  unit  is  given  below: 


Coastal  Units 

Unit  A:  Manresa  Unit  • 

Unit  A  consists  of  coastal  beaches  and 
bluffs  southwest  of  the  community  of  La 
Selva  Beach  in  southern  Santa  Cmz 
Coimty.  This  entire  imit  is  within 
Manresa  State  Beach. 

Unit  B:  Sunset  Unit 

Unit  B  consists  of  coastal  beaches, 
dunes  and  bluffs  west  of  Watsonville  in 
southern  Santa  Cruz  County.  This  entire 
unit  is  within  Simset  State  Beach.  The 
unit  includes  land  from  Simset  Beach 
Road  south  to  Beach  Road,  just  north  of 
the  mouth  of  the  Pajaro  River. 

Unit  C:  Moss  I.anding  Unit 

Unit  C  consists  of  coastal  beaches, 
dunes  and  bluffs  to  the  north  and  south 
of  the  community  of  Moss  Landing  in 
northern  Monterey  County.  It  includes 
lands  owned  and  managed  by  the  state, 
including  portions  of  Zmudowski  State 
Beach,  Moss  Landing  State  Beach, 
Salinas  River  State  Beach,  and  Moss 
Landing  Marine  Laboratory.  Local 
agency  lands  (Moss  Landing  North 
Harbor  District)  comprise  1  percent  of 
the  unit,  while  State  lands  comprise  66 
percent,  and  private  lands  comprise  33 
percent  of  the  unit. 

Unit  D:  Marina  Unit 

Unit  D  consists  of  coastal  beaches, 
dunes  and  bluffs  ranging  from  just  south 
of  the  mouth  of  the  Salinas  River,  south 
to  the  city  of  Monterey  in  northern 
Monterey  County.  Federal  lands  include 
a  portion  of  the  Salinas  River  National 
Wildlife  Refuge,  lands  known  as  former 
Fort  Ord,  and  the  U.S.  Navy 
Postgraduate  School,  and  comprise  42 
percent  of  the  unit.  State  lands  include 
Marina  State  Beach  and  Monterey  State 
Beach  and  comprise  12  percent  of  the 
unit.  Private  lands  account  for  46 
percent  of  the  unit.  This  unit  excludes 
an  area  of  1.9  ha  (4.6  ac)  within  Sand 
City  known  as  North  of  Playa,  because 
a  habitat  conservation  plan  for  this 
restoration  site  included  Chorizanthe 
pungens  var.  pungens  as  a  covered 
species. 

Unit  E:  Asilomar  Unit 

Unit  E  consists  of  coastal  dunes  and 
bluffs  near  the  communities  of  Pacific 
Grove  and  Pebble  Beach  on  the 
Monterey  Peninsula  in  northern 
Monterey  County.  The  unit  is  comprised 
of  state  lands  at  Asilomar  State  Beach 
(about  24  percent)  and  private  lands, 
including  those  near  Spanish  Bay  (about 
76  percent). 


Inland  Units 

Unit  F:  Freedom  Boulevard  Unit 

Unit  F  consists  of  grassland,  maritime 
chaparral,  and  oak  woodland  habitat 
near  the  western  terminus  of  Freedom 
Boulevard  and  northeast  of  Highway  1 
in  Santa  Cruz  County.  This  entire  unit 
consists  of  privately  owned  lands. 

Unit  G:  Bel  Mar  Unit 

Unit  G  consists  of  maritime  chaparral 
habitat  near  the  terminus  of  Bel  Mar 
Dive,  between  Larkin  Valley  Road  and 
Highway  1  in  southern  Santa  Cruz 
County.  This  entire  unit  consists  of 
privately  owned  lands. 

Unit  H:  Prunedale  Unit 

Unit  H  consists  of  grassland,  maritime 
chaparral,  and  oak  woodland  in  the  area 
around  Prunedale  in  northern  Monterey 
Covmty.  On  the  west  side  of  Highway 
101,  the  unit  includes  Manzanita 
County  Park  located  between  Castroville 
Boulevard  and  the  highway.  On  the  east 
side  of  the  highway,  the  unit  includes 
the  area  between  Pesante  Canyon  Road 
and  Vierra  Canyon  Road. 
Approximately  8  percent  of  the  unit 
consists  of  county  park  land,  and  92 
percent  is  privately  owned. 

Unit  I:  Fort  Ord  Unit 

Unit  I  consists  of  grassland,  maritime 
chaparral,  coastal  scrub,  and  oak 
woodland  on  the  former  DOD  base  at 
Fort  Ord,  east  of  the  city  of  Seaside  in 
northern  Monterey  County.  Portions  of 
Fort  Ord  have  been  transferred  to  the 
Bureau  of  Land  Management  (BLM); 
University  of  California,  Santa  Cruz; 
California  State  University  at  Monterey 
Bay;  and  local  city  and  county 
jurisdictions.  As  of  September  2000, 
approximately  4,290  ha  (10,600  ac)  of 
former  Fort  0*d  had  been  transferred,  of 
which  about  3,190  ha  (7,880  ac)  have 
been  designated  as  habitat  reserve  in  the 
Installation-wide  Multispecies  Habitat 
Management  Plan  for  Former  Fort  Ord, 
California  (HMP).  As  a  result  of  these 
recent  transfers,  approximately  7 
percent  of  this  critical  habitat  unit  is 
state  land  and  5  percent  is  under  local 
jurisdiction.  We  considered  all  other 
land  within  this  unit  to  be  under  federal 
jurisdiction  (about  88  percent). 

Unit  J:  Del  Rey  Oaks  Unit 

Unit  J  consists  of  grassland,  maritime 
chaparral,  and  oak  woodland  near  the 
community  of  Del  Rey  Oaks,  southeast 
of  the  city  of  Seaside  in  northern 
Monterey  County.  Approximately  34 
percent  of  the  unit  is  owned  by 
Monterey  County  Airport,  and  66 
percent  is  privately  owned.  At  one  time,- 
Chorizanthe  pungens  var.  pungens 
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habitat  in  this  area  was  most  Ukely 
continuous  with  habitat  in  the  southern 
portion  of  Fort  Ord.  However, 
development  in  the  Del  Rey  Oaks  area 
has  destroyed  most  of  the  intervening 
habitat 


Unit  K:  Soledad  Unit 

Unit  K  consists  of  an  interior  dune  in 
the  floodplain  of  the  Salinas  River 
channel  just  south  of  the  town  of 
Soledad  in  central  Monterey  Coimty. 
This  entire  unit  is  privately  owned. 


The  approximate  areas  of  proposed 
critical  habitat  by  land  ownership  are 
shown  in  Table  1.  Lands  proposed  are 
under  private,  County,  State,  and 
Federal  jiuisdiction,  with  Federal  lands 
including  lands  managed  by  the  DOD 
and  BLM. 


Table  1.— Approximate  Areas,  Given  in  Hectares  (ha)  and  Acres  (ac)^  of  Proposed  Critical  Habitat  For 

Chorizanthe  pungens  var.  pungens  By  Land  Ownership. 


UnN  Nafne 

State  lands 

Private  lands 

County  and  other 
local  jurisdictions 

Federal  lands 

Total 

A.  Manrasa 

40  ha  (100  ac) 
50  ha  (130  ac) 
190  ha  (465  ac) 
105  ha  (265  ac) 
35  ha  (85  ac) 

440ha(1,0nRac) 
860  ha  (2.130  ac) 

95  ha  (230  ac) 
410ha(1,010ac) 
110  ha  (270  ac) 
90  ha  (220  ac) 
40  ha  (95  ac) 
1,970  ha  (4.875  ac) 

185  ha  (460  ac) 
500  ha  (1,235  ac) 
3,400  ha  (8.395  ac) 

3  ha  (8  ac) 

165  ha  (405  ac) 
310  ha  (765  ac) 
95  ha  (240  ac) 

573ha(1.418ac) 

370  ha  (915  ac) 

5,245  ha  (12,960  ac) 
5615  ha  (13.8^5  ac) 

40  ha  (100  ac) 

B.  Sunset 

0  Marina 

E.  Aailomar 

F.  Freedom  Blvd. 

G.  Bel  Mar 

50  ha  (130  ac) 
283  ha  (703  ac) 
885  ha  (2,190  ac) 
145  ha  (355  ac) 
90  ha  (220  ac) 
40  ha  (95  ac) 
2,135  ha  (5,280  ac) 
5,995  ha  (14,810  ac) 
280  ha  (700  ac) 
500ha(1,235ac) 
10,443  ha  (25,818  ac) 

H.  Pn«iedale  

1.  Fort  Old 

J.  Del  Rey  Oeks 

K.  Soledad 

Total  

^  Approximate  acres  have  t>een  converted  to  hectares  (1  ha  =  2.47  ac).  Based  on  the  level  of  imprecision  of  mapping  of  each  unit,  hectares 
and  acres  greater  than  10  have  been  rounded  to  the  nearest  5;  hectares  and  acres  less  than  or  equal  to  10  have  been  rourxled  to  the  nearest 
wttwte  rtumber.  Totals  are  sums  of  urnts. 


EflKli  of  Critical  Habitat  Designation 

Section  7(a)  of  the  Act  requires 
Federal  agencies  to  ensure  that  actions 
they  fund,  authorize,  or  carry  out  do  not 
jeopardize  the  continued  existence  of  a 
listed  species  or  destroy  or  adversely 
modify  its  critical  habitat.  Destruction 
or  adverse  modification  of  critical 
habitat  is  defined  by  our  regulations  as 
a  direct  or  indirect  alteration  that 
appreciably  diminishes  the  value  of 
critical  habitat  for  both  the  survival  and 
recovery  of  a  listed  species.  Such 
alterations  include,  but  are  not  limited 
to,  alterations  adversely  modifying  any 
of  those  physical  or  biological  featiires 
that  were  the  basis  for  determining  the 
habitat  to  be  critical  (50  CFR  402.02). 
Individuals,  organizations.  States,  local 
governments,  and  other  non-Federal 
entities  are  affected  by  the  designation 
of  critical  habitat  only  if  their  actions 
occur  on  Federal  lands,  require  a 
Federal  permit,  license,  or  other 
authorization,  or  involve  Federal 
funding. 

Section  7  (a)  of  the  Act  means  that 
Federal  agencies  must  evaluate  their 
actions  with  respect  to  any  species  that 
is  proposed  or  listed  as  endangered  or 
threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  designated  or 
proposed.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  402. 
If  a  Federal  action  may  affect  a  listed 
species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  consultation  with  us.  If,  at  the 


conclusion  of  consultation,  we  issue  a 
biological  opinion  concluding  that 
project  is  likely  to  result  in  the 
destruction  or  adverse  modification  of 
critical  habitat,  we  also  provide 
reasonable  and  prudent  alternatives  to 
the  project,  if  any  are  identifiable. 
Reasonable  and  prudent  alternatives  are 
defined  at  50  CFR  402.02  as  alternative 
actions  identified  diiring  consultation 
that  can  be  implemented  in  a  manner 
consistent  with  the  intended  purpose  of 
the  action,  that  are  consistent  with  the 
scope  of  the  Federal  agency's  legal 
authorify  and  jurisdiction,  that  are 
economically  and  technologically 
feasible,  and  that  the  Director  believes 
would  avoid  destruction  or  adverse 
modification  of  critical  habitat. 

Section  7(a)(4)  requires  Federal 
agencies  to  confer  with  us  on  any  action 
that  is  likely  to  jeopardize  the  continued 
existence  of  a  proposed  species  or  result 
in  destruction  or  adverse  modification 
of  proposed  critical  habitat  Conference 
reports  provide  conservation 
recommendations  to  assist  the  agency  in 
eliminating  conflicts  that  may  be  caused 
by  the  proposed  action.  The 
conservation  recommendations  in  a 
conference  report  are  advisory.  We  may 
issue  a  formal  conference  report  if 
requested  by  a  Federal  agency.  Formal 
conference  reports  on  proposed  critical 
habitat  contain  a  biological  opinion  that 
is  prepared  according  to  50  CFR  402.14. 
as  if  critical  habitat  were  designated.  We 
may  adopt  the  formal  conference  report 
as  die  biological  opinion  when  the 


critical  habitat  is  designated,  if  no 
significant  new  information  or  changes 
in  the  action  alter  the  content  of  the 
opinion  (see  50  CFR  402.10  (d)). 

Regulations  at  50  CFR  402.16  reqiure 
Federal  agencies  to  reinitiate 
consultation  on  previously  reviewed 
actions  in  instances  where  aitical 
habitat  is  subsequently  designated  and 
the  Federal  agency  has  retained 
discretionary  involvement  or  control  is 
authorized  by  law.  Consequently,  some 
Federal  agencies  may  request 
consultation  or  conferencing  with  us  on 
actions  for  which  formal  consultation 
has  been  completed  if  those  actions  may 
affect  designated  critical  habitat  or 
adversely  modify  or  destroy  proposed 
critical  habitat. 

Activities  on  lands  being  proposed  as 
critical  habitat  for  the  Chorizanthe 
pungens  var.  pungens  or  activities  that 
may  indirectly  affect  such  lands  and 
that  are  conducted  by  a  Federal  agency, 
funded  by  a  Federal  agency  or  that 
require  a  permit  fiom  a  Federal  agency 
will  be  subject  to  the  section  7 
consultation  process.  Federal  actions 
not  affecting  critical  habitat,  as  well  as 
actions  on  non-Federal  lands  that  are 
not  federally  funded  or  permitted,  will 
not  require  section  7  consultation. 

Section  4(b)(8)  of  the  Act  requires  us 
to  briefly  describe  and  evaluate  in  any 
proposed  or  final  regulation  that 
designates  critical  habitat  those 
activities  involving  a  Federal  action  that 
may  adversely  modify  such  habitat  or 
that  may  be  affected  by  such 
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designation.  Activities  that  may  destroy 
or  adversely  modify  critical  habitat 
would  be  those  that  alter  the  primary 
constituent  elements  to  the  extent  that 
the  value  of  critical  habitat  for  both  the 
stirvival  and  recovery  of  Chorizanthe 
pungens  var.  pungens  is  appreciably 
reduced.  We  note  that  such  activities 
may  also  jeopardize  the  continued 
existence  of  die  species.  Activities  that, 
when  carried  out,  funded,  or  authorized 
by  a  Federal  agency,  may  directly  or 
indirectly  destroy  or  adversely  modify 
critical  habitat  include,  but  are  not 
limited  to: 

(1)  Activities  that  alter  watershed 
characteristics  in  ways  that  would 
appreciably  alter  or  reduce  the  quality 
or  quantify  of  sur&ce  and  subsurface 
flow  of  water  needed  to  maintain  the 
maritime  chaparral  and  oak  woodland 
communities  at  the  inland  sites.  Such 
activities  adverse  to  Chorizanthe 

&ungen3  var.  pungens  could  include, 
at  are  not  limited  to,  maintaining  an 
unnatural  fire  regime  either  dirough  fire 
suppr^ion  or  prescribed  fires  that  are 
too  fiequent  er  poorly-timed;  residential 
and  commercial  development,  including 
road  building  and  golf  course 
installations;  agricultural  activities, 
including  orchardry,  viticulture,  row 
crops,  and  livestock  grazing;  and 
v^etation  manipulation  such  ac 
chaining  or  harvesting  firewood  in  the 
watershed  upslope  firom  Choriamthe 
pungens  var.  pungens; 

(2}  Activities  that  appreciably  degrade 
or  destroy  native  maritime  chaparral 
and  oak  woodland  communities  at 
interior  sites,  including  but  not  limited 
to  hvestock  grazing,  clearing,  discing, 
introducing  or  encouraging  the  spread 
of  nonnative  species,  and  heavy 
recreational  use. 

Designation  of  critical  habitat  could 
affect  the  following  agencies  and/or 
actions:  development  on  private  lands 
requiring  permits  from  Federal  agencies, 
such  as  404  permits  fiom  the  U.S.  Army 
Corps  of  Engineers  or  permits  fiom 
other  Federal  agencies  such  as  Housing 
and  Urban  Development,  military 
activities  of  the  U.S.  Department  of 
Defense  (Navy  and  Army)  on  their  lands 
or  lands  under  their  jurisdiction, 
activities  of  the  Biueau  of  Land 
Management  on  their  lands  or  lands 
ujider  their  jurisdiction,  activities  of  the 
Federal  Aviation  Authorify  on  their 
lands  or  lands  imder  their  jurisdiction, 
the  release  or  authorization  of  release  of 
biological  control  agents  by  the  U.S. 
Department  of  Agricultiu-e,  regulation  of 
activities  affecting  point  source 
pollution  discharges  into  waters  of  the 
United  States  by  the  Environmental 
Protection  Agency  under  section  402  of 
the  Clean  Water  Act,  construction  of 


communication  sites  licensed  by  the 
Federal  Communications  Commission, 
and  authorization  of  Federal  grants  or 
loans.  Where  federally  listed  wildlife 
species  occur  on  private  lands  proposed 
for  development,  any  habitat 
conservation  plans  submitted  by  the 
applicant  to  secure  a  permit  to  take 
according  to  section  10(a)(1)(B)  of  the 
Act  would  be  subject  to  the  secticni  7 
consultation  process.  Several  other 
s|>ecies  that  are  listed  under  the  Act 
occur  in  the  same  general  areas  as 
Chorizanthe  pungens  var.  pungens. 
Chorizanthe  robusta  var.  robusta  occurs 
in  close  proxindfy  to  Chorizanthe 
pungens  var.  pungens  at  Simset  State 
Beach  and  the  dunes  at  former  Fort  Od; 
sand  gilia  {Gilia  tenuiftora  ssp.  arenaria) 
occurs  at  Sunset  State  Beach,  M«ina 
State  Beach,  dunes  at  former  Fort  Ord, 
Asilomar  State  Beach,  and  Spanish  Bay; 
Menzies'  wallflower  [Erysimum 
memiesii  ssp.  menziesii)  occivs  at 
AsiloBiar  State  Beach;  SmiA's  blue 
butterfly  occurs  at  dimes  frtnn  Salinas 
Riv«  Nation^  Wildlife  Refuge  south  to 
the  Naval  Postgraduate  School,  and 
western  snowy  plover  ranges  from 
Zmudowaki  State  Beach  south  alcnag  the 
coast  to  Monterey  State  Beach. 

If  you  have  questions  regarding 
whether  specific  activities  will  likefy 
constitute  adverse  modification  of 
critical  habitat,  contact  the  Field 
Supervisor,  Ventura  Fish  and  Wildlife 
Office  (see  ADORESSES  section).  Requests 
for  copies  of  the  regulations  on  listed 
wildlife  and  inquiries  about 
prohibitions  and  permits  may  be 
addressed  to  the  U.S.  Fish  and  Wildlife 
Service,  Portland  Regional  Office,  911 
NE  11th  Avenue,  Portland,  Oregon 
97232-4181  (503/231-6131,  FAX  503/ 
231-6243). 

EcoBanuc  Analysts 

Section  4(bK2)  of  the  Act  requires  us 
to  designate  critical  habitat  on  the  basis 
of  the  best  scientific  and  commercial 
information  available  and  to  consider 
the  economic  and  other  relevant 
impacts  of  designating  a  particular  area 
as  critical  habitat.  We  may  exclude  areas 
fi'om  critical  habitat  upon  a 
determination  that  the  benefits  of  such 
exclusions  outweigh  the  benefits  of 
specifying  such  areas  as  critical  habitat. 
We  cannot  exclude  such  areas  fit>m 
critical  habitat  when  such  exclusion 
will  result  in  the  extinction  of  the 
species  concerned.  We  will  conduct  an 
analysis  of  the  economic  impacts  of 
designating  these  areas  as  critical 
habitat  prior  to  a  final  determination. 
When  completed,  we  will  announce  the 
availabihfy  of  the  draft  economic 
analysis  with  a  notice  in  the  Federal 


Register,  and  we  will  open  a  comment 
period  at  that  time. 

PvUic  Comraents  Solicited 

We  intend  that  any  final  action 
resulting  fiom  this  proposal  will  be  as 
accurate  and  as  effective  as  possible. 
Therefore,  comments  or  suggestions 
from  the  pubhc,  other  concerned 
governmental  agencies,  the  scientific 
communify,  industry,  at  any  other 
interested  party  concerning  this 
proposed  rule  are  hereby  sohcited. 
Comments  particularly  are  sought 
concerning: 

(1)  The  reasons  why  any  habitat 
should  or  should  not  be  determined  to 
be  critical  habitat  as  provided  by  section 
4  of  the  Ad.  including  whether  the 
benefit  of  designation  will  outweigh  any 
threats  to  the  species  due  to  designation; 

(2)  Specific  information  on  the 
amount  and  distribution  of  Chorizanthe 
pungens  var.  pungens  habitat,  and  what 
habitat  is  essentisd  to  the  conservaticMi 
of  the  species  and  why; 

(3)  Land  use  designations  and  current 
or  planned  activities  in  the  subject  areas 
and  their  possible  impacts  on  proposed 
critical  habitat; 

(4)  Any  economic  or  other  impacts 
resulting  fiom  the  proposed  designation 
of  critical  habitat,  in  particular,  any 
impacts  on  small  entities  or  families; 

(5)  Economic  and  other  values 
associated  with  designating  critical 
habitat  for  Polygonum  such  as  those 
derived  from  non-consumptive  uses 
(e.g.,  hiking,  camping,  bird-watching, 
enhanced  watershed  protection, 
improved  air  qualify,  increased  soil 
retention,  "existence  values",  and 
reductions  in  administrative  costs);  and 

(6)  The  methodology  we  might  use, 
under  section  4(b)(2)  of  the  Act,  in 
determining  if  the  benefits  of  excluding 
an  area  fiom  critical  habitat  outweigh 
the  benefits  of  specifying  the  area  as 
critical  habitat. 

If  3rou  wish  to  comment,  you  may 
submit  your  comments  and  materials 
concerning  this  proposal  by  any  one  of 
several  methods.  You  may  mail 
comments  to  the  Assistant  Field 
Supervisor,  Ventura  Fish  and  Wildlife 
Office,  U.S.  Fish  and  Wildlife  Service, 
2493  Portola  Road,  Suite  B,  Ventura, 
California  93003.  You  may  also 
comment  via  the  Internet  to 
montereysf@rl.fws.gov.  Please  submit 
Internet  comments  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption.  Please  also 
include  "Attn:  (1018-AHO4)  and  your 
name  and  return  address  in  your 
Internet  message."  If  you  do  not  receive 
a  confirmation  from  the  system  that  we 
have  received  your  Internet  message, 
contact  us  directiy  by  calling  our 
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Ventura  Fish  and  Wildlife  Office  at 
phone  number  805-644-1766.  Please 
note  that  the  Internet  address 
"montereysf©rl. fws.gov"  will  be  closed 
out  at  the  termination  of  the  public 
comment  period.  Finally,  you  may 
hand-dehver  comments  to  our  Ventura 
office  at  2493  Portola  Road.  Suite  B, 
Ventura,  California.  Our  practice  is  to 
make  comments,  including  names  and 
home  addresses  of  respondents, 
available  for  public  review  during 
regular  business  hours.  Individu^ 
respondents  may  request  that  we 
withhold  their  home  address  firom  the 
rulemaking  record,  which  we  will  honor 
to  the  extent  allowable  by  law.  There 
also  may  be  circuimstances  in  which  we 
would  withhold  from  the  rulemaking 
record  a  respondent's  identity,  as 
allowable  by  law.  If  you  wish  us  to 
withhold  your  name  and/or  address, 
you  must  state  this  prominently  at  the 
beginning  of  yoiu  comment.  However, 
we  will  not  consider  anonymous 
comments.  We  will  make  all 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
Comments  and  materials  received  will 
be  available  for  pubUc  inspection,  by 
appointment,  diiring  normal  business 
hours  at  the  above  address. 

Peer  Review 

In  accordance  with  our  policy 
published  on  July  1. 1994  (59  FR 
34270),  we  will  solicit  the  expert 
opinions  of  three  appropriate  and 
independent  specialists  regarding  this 
proposed  rule.  The  purpose  of  such 
review  is  to  ensure  Usting  decisions  are 
based  on  scientifically  sound  data, 
assimiptions,  and  analyses.  We  will 
send  these  peer  reviewers  copies  of  this 
proposed  rule  immediately  following 
publication  in  the  Federal  Register.  We 
will  invite  these  peer  reviewers  to 
comment,  during  the  public  conunent 
period,  on  the  specific  assumptions  and 
conclusions  regarding  the  proposed 
listing  and  designation  of  critical 
habitat. 

We  will  consider  all  comments  and 
information  received  during  the  60-day 
comment  period  on  this  proposed  rule 
during  preparation  of  a  final 


rulemaking.  Accordingly,  the  final 
determination  may  differ  from  this 
proposal. 

Public  Hearings 

The  Endangered  Species  Act  provides 
for  one  or  more  public  hearing  on  this 
proposal,  if  requested.  Requests  must  be 
received  within  45  days  of  the  date  of 
publication  of  the  proposal  in  the 
Federal  Register.  Such  requests  must  be 
made  in  writing  and  be  addressed  to  the 
Field  Supervisor  (see  ADDRESSES 
section).  We  will  schedule  public 
hearings  on  this  proposal,  if  any  are 
requested,  and  announce  the  dates, 
times,  and  places  of  those  hearings  in 
the  Federal  Register  and  local 
newspapers  at  least  15  days  prior  to  the 
first  hearing. 

Qarity  of  the  Rule 

Executive  Order  12866  requires  each 
agency  to  write  regulations  and  notices 
that  are  easy  to  understand.  We  invite 
yo\ii  comments  on  how  to  make  this 
proposed  rule  easier  to  understand, 
including  answers  to  questions  such  as 
the  following — (1)  Are  the  requirements 
in  the  proposed  rule  clearly  stated?  (2) 
Does  the  proposed  rule  contain 
technical  jargon  that  interferes  with  the 
clarity?  (3)  Does  the  format  of  the 
proposed  rule  (grouping  and  order  of 
the  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  its 
clarity?  (4)  Is  the  description  of  the 
notice  in  the  "Supplementary 
Information"  section  of  the  preamble 
helpful  in  imderstanding  the  notice? 
What  else  could  we  do  to  make  this 
proposed  rule  easier  to  understand? 

Send  a  copy  of  any  comments  that 
concern  how  we  could  make  this  rule 
easier  to  understand  to  the  office 
identified  in  the  ADDRESSES  section  at 
the  beginning  of  this  document. 

Required  Determinations 

Regulatory  Planning  and  Review 

In  accordance  with  Executive  Order 
(EO)  12866,  this  document  is  a 
significant  rule  and  was  reviewed  by  the 
Office  of  Management  and  Budget 
(OMB).  We  are  preparing  a  draft 
analysis  of  this  proposed  action,  which 
will  be  available  for  public  conunent  to 
determine  the  economic  consequences 
of  designating  the  specific  areas  as 
critical  habitat.  The  availability  of  the 


draft  economic  analysis  will  be 
announced  in  the  Federal  Register  so 
that  it  is  available  for  public  review  and 
comments. 

(a)  While  we  will  prepare  an 
economic  analysis  to  assist  us  in 
considering  whether  areas  should  be 
excluded  pursuant  to  section  4  of  the 
Act,  we  do  not  believe  this  rule  will 
have  an  annual  economic  effect  of  $100 
milUon  or  adversely  affect  an  economic 
sector,  productivity,  jobs,  the 
environment,  or  other  units  of 
government.  Therefore  we  do  not 
believe  a  cost  benefit  and  economic 
analysis  pursuant  to  EO  12866  is 
required. 

Under  the  Act,  critical  habitat  may 
not  be  adversely  modified  by  a  Federal 
agency  action;  critical  habitat  does  not 
impose  any  restrictions  on  non-Federal 
persons  unless  they  are  conducting 
activities  funded  or  otherwise 
sponsored,  authorized,  or  permitted  by 
a  Federal  agency  (see  Table  2  below). 
Section  7  requires  Federal  agencies  to 
ensure  that  they  do  not  jeopardize  the 
continued  existence  of  die  species. 
Based  upon  our  experience  with  this 
species  and  its  needs,  we  conclude  that 
any  Federal  action  or  authorized  action 
that  could  potentially  cause  an  adverse 
modification  of  the  proposed  critical 
habitat  would  ciurently  be  considered 
as  "jeopardy"  under  the  Act  in  areas 
occupied  by  the  species.  Accordingly, 
the  designation  of  ciurently  occupied 
areas  as  critical  habitat  does  not  have 
any  incremental  impacts  on  what 
actions  may  or  may  not  be  conducted  by 
Federal  £igencies  or  non-Federal  persons 
that  receive  Federal  authorization  or 
funding.  The  designation  of  areas  as 
critical  habitat  where  section  7 
consultations  would  not  have  occiured 
but  for  the  critical  habitat  designation 
may  have  impacts  on  what  actions  may 
or  may  not  be  conducted  by  Federal 
agencies  or  non-Federal  persons  who 
receive  Federal  authorization  or  funding 
that  are  not  attributable  to  the  species 
listing.  We  will  evaluate  any  impact 
through  our  economic  analysis  (under 
section  4  of  the  Act;  see  Economic 
Analysis  section  of  this  rule).  Non- 
Federal  persons  that  do  not  have  a 
Federal  "sponsorship"  in  their  actions 
are  not  restricted  by  the  designation  of 
critical  habitat. 
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Table  2.— Impacts  of  Chorizanthe  pungens  var.  pungens  Listing  and  Critical  Habitat  Designation 


Categories  of  Activittes 


Federal    Activities    Potentially    Af- 
fected 2. 


Private  or  ottier  rran-Federal  Activi- 
ties Potentially  Affected  ^. 


Activities  Potentially  Affected  by  Species  Listing 
Only 


Activities  conducted  by  ttie  Army  Corps  of  Engi- 
neers, the  Departnient  of  Housing  and  Urt)an  De- 
velopment, and  any  ott)er  Federal  Agencies. 

Activities  that  require  a  Federal  action  (permit,  au- 
ttiorization,  or  funding)  and  may  renx>ve  or  de- 
stroy habitat  for  Chorizanthe  pungens  var. 
pungens  by  mechanical,  chemical,  or  other  means 
or  appreciably  decrease  habitat  value  or  quality 
through  indirect  effects  (e.g.,  edge  effects,  inva- 
sion of  exotic  plants  or  animals,  fragmentation  of 
habitat). 


Additional  Activities  Potentially  Affected  by  Critical 
Habitat  Designation^ 


Activities  t>y  tt>ese  Federal  Agencies  in  designated 
areas  wtiere  section  7  consultations  would  not 
have  occurred  but  f or  tf)e  critical  habitat  designa- 
tion 

Funding,  autfKKlzation,  or  permitting  actions  by  Fed- 
eral Agencies  in  designated  areas  where  section 
7  consultations  would  not  have  occuaed  but  for 
the  critical  habitat  designation 


1  This  column  represents  activities  potentially  affected  by  the  critical  habitat  designation  in  addition  to  those  activities  potentially  affected  by  list- 
ing the  species. 
*  Activities  Initiated  by  a  Federal  ager>cy. 
3  Activities  initiated  by  a  private  or  other  non-Federal  entity  that  may  need  Federal  auttiorization  or  funding. 


iial 


(b)  This  rule  will  not  create 
'inconsistencies  with  other  agencies' 
actions.  As  discussed  above,  Federal 
agencies  have  been  required  to  ensure 
that  their  actions  not  jeopardize  the 
continued  existence  of  Chorizanthe 
pungens  var.  pungens  since  its  listing  in 
1994.  The  prohibition  against  adverse 
modification  of  critical  habitat  would 
not  be  expected  to  impose  any 
additional  restrictions  to  those  that 
ciurently  exist  in  the  proposed  critical 

bitat  on  currently  occupied  lands. 
We  will  evaluate  any  impact  of 
designating  areas  where  section  7 
consultations  would  not  have  occurred 
but  for  the  critical  habitat  designation 
through  our  economic  analysis.  Because 
of  the  potential  for  impacts  on  other 
Federal  agency  activities,  we  will 
continue  to  review  this  proposed  action 
for  any  inconsistencies  with  other 
'ederal  agency  actions. 

(c)  This  proposed  rule,  if  made  final, 
will  not  materially  affect  entitlements, 

'  grants,  user  fees,  loan  programs,  or  the 
rights  and  obligations  of  their  recipients. 
Federal  agencies  are  currently  required 
to  ensure  that  their  activities  do  not 
jeopardize  the  continued  existence  of 
the  species,  and,  as  discussed  above,  we 
do  not  anticipate  that  the  adverse 
modification  prohibition  resulting  from 
critical  habitat  designation  will  have 
any  incremental  effects  in  areas  of 

I  ^occupied  habitat. 

(d)  This  rule  will  not  raise  novel  legal 
or  poUcy  issues.  The  proposed  rule 
follows  the  requirements  for 
determining  critical  habitat  contained  in 
the  Act. 


If 


Regulatory  Flexibility  Act  (5  U.S.C.  601 
etseq.) 

In  the  economic  analysis  (required 
under  section  4  of  the  Act),  we  will 
determine  whether  designation  of 
critical  habitat  will  have  a  significant 


effect  on  a  substantial  number  of  small 
entities.  As  discussed  under  Regulatory 
Plaiming  and  Review  above,  this  rule  is 
not  expected  to  result  in  any  restrictions 
in  addition  to  those  currently  in 
existence  for  areas  where  section  7 
consultations  would  have  occurred  as  a 
result  of  the  species  being  listed  under 
the  Act.  We  will  also  evaluate  whether 
designation  includes  any  areas  where 
section  7  consultations  would  occur 
only  as  a  result  of  the  critical  habitat 
designation,  and  in  such  cases 
determine  if  it  will  si^iificantly  affect  a 
substantial  niunber  of  small  entities.  As 
indicated  on  Table  1  (see  "Proposed 
Critical  Habitat  Designation"  section), 
we  have  proposed  to  designate  property 
owned  by  Federal,  State,  and  County 
governments,  and  private  property. 

Within  these  areas,  the  types  of 
Federal  actions  or  authorized  activities 
that  we  have  identified  as  potential 
concerns  are: 

(1)  Regulation  of  activities  affecting 
waters  of  the  United  States  by  the  Army 
Corps  of  Engineers  under  section  404  of 
the  Clean  Water  Act; 

(2)  Development  on  private  lands 
requiring  permits  from  other  Federal 
agencies  such  as  Housing  and  Urban 
Development; 

(3)  Military  activities  of  the  U.S. 
Department  of  Defense  (Navy  and  Army) 
on  their  lands  or  lands  under  their 
jurisdiction; 

(4)  Activities  of  the  Bureau  of  Land 
Management  on  thefr  lands  or  lands 
under  their  jurisdiction; 

(5)  Activities  of  the  Federal  Aviation 
Authority  on  their  lands  or  lands  under 
thefr  jurisdiction; 

(6)  The  release  or  authorization  of 
release  of  biological  control  agents  by 
the  U.S.  Department  of  Agriculture; 

(7)  Regulation  of  activities  affecting 
point  soiut:e  pollution  discharges  into 
waters  of  the  United  States  by  the 


Environmental  Protection  Agency  under 
section  402  of  the  Clean  Water  Act; 

(8)  Construction  of  communication 
sites  licensed  by  the  Federal 
Communications  Commission;  and, 

(9)  Authorization  of  Federal  grants  or 
loans. 

Potentially,  some  of  these  activities 
sponsored  by  Federal  agencies  within 
the  proposed  critical  habitat  areas  are 
carried  out  by  small  entities  (as  defined 
by  the  Regulatory  Flexibility  Act) 
through  contract,  grant,  permit,  or  other 
Federal  authorization.  As  discussed  in 
above,  these  actions  are  curroitly 
requified  to  comply  with  the  listing 
protections  of  the  Act,  and  the 
designation  of  critical  habitat  is  not 
anticipated  to  have  any  additional 
effects  on  these  activities. 

For  actions  on  non-Federal  property 
that  do  not  have  a  Federal  connection 
(such  as  funding  or  authorization),  the 
current,  appUcable  restrictions  of  the 
Act  remain  in  effect,  and  this  rule  will 
have  no  additional  restrictions. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (5  U.S.C.  804(2)). 

In  the  economic  analysis,  we  will 
determine  whether  designation  of 
critical  habitat  will  cause  (a)  any  effect 
on  the  economy  of  $100  milUon  or 
more,  (b)  any  increases  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (c) 
any  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  abihty 
of  U.S. -based  enterprises  to  compete 
with  foreign-based  enterprises.  As 
discussed  above,  we  anticipate  that  the 
designation  of  critical  habitat  will  not 
have  any  additional  effects  on  these 
activities  in  areas  where  section  7 
consultations  should  occur  regardless  of 
the  critical  habitat  designation.  We  will 
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evaluate  through  our  economic  analysis 
any  impact  of  designating  areas  where 
section  7  consultations  would  not  have 
occurred  but  for  the  critical  habitat 
designation. 

Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1501  etseq.) 

In  accordance  with  the  Unftmded 
Mandates  Reform  Act  (2  U.S.C.  1501 
August  25,  2000,  et  seq.): 

(a)  We  believe  this  rule  will  not 
"significantly  or  uniquely"  affect  small 
governments.  A  Small  Government 
Agency  Plan  is  not  required.  Small 
governments  will  be  aSected  only  to  the 
extent  that  any  programs  having  Federal 
funds,  permits,  or  other  authorized 
activities  must  ensure  that  their  actions 
will  not  adversely  afiect  the  critical 
habitat.  However,  as  discussed  above, 
these  actions  are  currently  subject  to 
equivalent  restrictions  through  the 
listing  protections  of  the  species,  and  no 
further  restrictions  are  anticipated  to 
result  from  critical  habitat  designation 
of  occupied  areas.  In  our  economic 
analysis  we  will  evaluate  any  impact  of 
designating  areas  where  section  7 
consultations  would  not  have  occurred 
but  for  the  critical  habitat  designation. 

(b)  This  rule  will  not  produce  a 
Federal  mandate  of  $100  million  or 
greater  in  any  year,  that  is,  it  is  not  a 
"significant  regulatory  action"  under 
the  Unfunded  Mandates  Reform  Act. 
The  designation  of  critical  habitat 
imposes  no  obligations  on  State  or  local 
governments. 

Takings 

In  accordance  with  Executive  Order 
12630,  this  rule  does  not  have 
significant  takings  implications.  A 
takings  implication  assessment  is  not 
required.  As  discussed  above,  the 
designation  of  critical  habitat  affects 
only  Federal  agency  actions.  The  rule 
will  not  increase  or  decrease  current 
restrictions  on  private  property 
concerning  this  plant  species.  We  do  not 
anticipate  that  property  values  will  be 
affected  by  the  critical  habitat 
designations.  Landowners  in  areas  that 
are  included  in  the  designated  critical 
habitat  will  continue  to  have 
opportunity  to  utilize  their  property  in 
ways  consistent  with  State  law  and  with 
the  continued  survival  of  the  plant 
species. 


Federalism 

In  accordance  with  Executive  Order 
13132,  the  rule  does  not  have  significant 
Federalism  effects.  A  Federalism 
assessment  is  not  required.  As  discussed 
above,  the  designation  of  critical  habitat 
in  areas  currently  occupied  by 
Chorizanthe  pungens  var.  pungens 
would  have  little  incremented  impact  on 
State  and  local  governments  and  their 
activities.  The  designations  may  have 
some  benefit  to  these  governments  in 
that  the  areas  essential  to  the 
conservation  of  these  species  are  more 
clearly  defined,  and  the  primary 
constituent  elements  of  the  habitat 
necessary  to  the  survival  of  the  species 
are  identified.  While  this  definition  and 
identification  does  not  alter  where  and 
what  federally  sponsored  activities  may 
occur,  it  may  assist  these  local 
governments  in  long  range  planning 
rather  than  waiting  for  case-by-case 
section  7  consultation  to  occur. 

Civil  Justice  Reform 

In  accordance  with  Executive  Order 
12988,  the  Department  of  the  Interior's 
Office  of  the  Solicitor  has  determined 
that  this  rule  does  not  unduly  burden 
the  judicial  system  and  does  meet  the 
requirements  of  sections  3(a)  and  3(b)(2) 
of  the  Order.  We  designate  critical 
habitat  in  accordance  with  the 
provisions  of  the  Endangered  Species 
Act.  The  rule  uses  standard  property 
descriptions  and  identifies  the  primary 
constituent  elements  within  the 
designated  areas  to  assist  the  public  in 
understanding  the  habitat  needs  of 
Chorizanthe  pungens  var.  pungens. 

Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.) 

This  rule  does  not  contain  any 
information  collection  requirements  for 
which  Office  of  Management  and 
Budget  approval  imder  the  Paperwork 
Reduction  Act  is  required. 

National  Environmental  Policy  Act 

We  have  determined  that  an 
Environmental  Assessment  and/or  an 
Enviroimiental  Impact  Statement  as 
defined  by  the  National  Environmental 
Policy  Act  of  1969  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the  Act.  A 
notice  outlining  our  reason  for  this 
determination  was  published  in  the 
Federal  Register  on  October  25, 1983 
(48  FR  49244).  This  proposed  rule  does 
not  constitute  a  major  Federal  action 


significantiy  affecting  the  quality  of  the 
human  enviroimient.  - 

Govemment-to-Govemment 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandimi  of  April  29,  1994, 
"Govemment-to-Govemment  Relations 
With  Native  American  Tribal 
Governments"  (59  FR  22951)  and  the 
Department  of  the  Interior's  manual  at 
512  DM  2,  we  readily  acknowledge  oiu- 
responsibility  to  communicate 
meaningfully  with  federally  recognized 
Tribes  on  a  Govemment-to-Govemment 
basis.  The  proposed  designation  of 
critical  habitat  for  Chorizanthe  pungens 
var.  pungens  does  not  contain  any 
Tribal  lands  or  lands  that  we  have 
identified  as  impacting  Tribal  trust 
resources. 

References  Qted 

A  complete  list  of  all  references  cited 
herein,  as  well  as  others,  is  available 
upon  request  fi-om  the  Ventura  Fish  and 
Wildlife  Office  (see  ADDRESSES  section). 

Autiior 

The  authors  of  this  proposed  rule  are 
Constance  Rutherford  and  Diane  Pratt, 
VentTira  Fish  and  Wildlife  Office,  U.S. 
Fish  and  Wildlife  Service,  2493  Portola 
Road,  Suite  B,  Ventura,  California  93003 
(805/644-1766). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Proposed  Regulation  Promulgation 

Accordingly,  the  Service  hereby 
proposes  to  amend  part  17,  subchapter 
B  of  chapter  I,  title  50  of  the  Code  of 
Federal  Regidations,  as  set  forth  below: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500,  unless  otherwise  noted. 

2.  In  §  17.12(h)  revise  the  entry  for 
Chorizanthe  pungens  var.  pungens 
under  "FLOWERING  PLANTS"  to  read 
as  follows: 

S 1 7.1 2    Endangered  and  threatened  plants. 

***** 

(h)*   *  * 
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Species 


Scientific  name 


Common  name 


Historic  range 


Family  name  Status      When  listed         haJ^  ^tSm^ 


Flowering  Plants 


Chorizanttie  pungens    Splneflower 
var.  pungens. 


Monterey Polygonaceae — 

U.S.A.  (CA) Buckwheat. 


3.  In  §  17.96,  as  proposed  to  be 
amended  at  65  FR  66865,  November  7, 
2000,  amend  paragraph  (b)  by  adding  an 
entry  for  Chorizanthe  pungens  var. 
pungens  in  alphabetical  order  under 
Family  Polygonaceae  to  read  as  follows: 

{17.96    Critical  habitat— plants. 

***** 

(b)  *  *  * 

Family  Polygonaceae:  Chorizanthe 
pungens  var.  pungens  (Monterey 
spineflower) 

(1)  Critical  habitat  imits  are  depicted 
for  Santa  Cruz  and  Monterey  counties, 
California,  on  the  maps  below. 

(2)  The  primary  constituent  elements 
of  critical  habitat  for  Chorizanthe 
pungens  var.  pungens  are  the  habitat 
components  tiiat  provide: 

(i)  Sandy  soils  associated  with  active 
coastal  dunes,  coastal  bluffs  with  a 
deposition  of  windblown  sand,  inland 
sites  with  sandy  soils,  and  interior 
floodplain  dimes; 


(ii)  the  plant  commimities  that 
support  associated  species,  including 
coastal  dime,  coastal  scrub,  grassland, 
maritime  chaparral,  oak  woodland,  and 
interior  floodplain  dime  communities, 
and  have  a  structure  such  that  there  are 
openings  between  the  dominant 
elements  (e.g  scrub,  shrub,  oak  trees, 
clumps  of  herbaceous  vegetation); 

(iii)  the  plant  communities  that 
contain  no  or  litUe  cover  by  nonnative 
species  which  would  compete  for 
resources  available  for  growth  and 
reproduction  of  Chorizanthe  pungens 
var.  pungens;  and 

(iv)  Pollinator  activity  between 
existing  colonies  of  Chorizanthe 
pungens  var.  pungens; 

(v)  Physical  processes,  such  as 
occasional  soil  disturbance,  that  support 
natural  dune  dynamics  along  coastal 
areas;  and 


17.96(b) 


NA 


(vi)  Seed  dispersal  mechanisms 
between  existing  colonies  and  other 
potentially  suitable  sites. 

(3)  Critical  habitat  does  not  include 
existing  features  and  structures,  such  as 
buildings,  roads,  aqueducts,  railroads, 
airports,  other  paved  areas,  lawns,  and 
other  urban  landscaped  areas  not 
containing  one  or  more  of  the  primary 
constituent  elements. 

Critical  Habitat  Map  Units 

Tovtrnship/Range/Section  boundaries 
are  based  upon  Public  Land  Survey 
System.  Within  the  historical 
boundaries  of  former  Spanish  Land 
Grants,  boundaries  are  based  upon 
section  lines  that  are  extensions  to  the 
Public  Land  Survey  System  developed 
by  the  California  Department  of  Forestry 
and  obtained  by  the  Service  &x>m  the 
State  of  California's  Stephen  P.  Teale 
Data  Center. 

BUJNG  COOE  4310-S6-P 
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Monterey  Spineflower  Proposed  Critical  Habitat  Units^i 
Santa  Cruz  and  Monterey  Counties  t' 


I  Coastal  Units: 

'    Unit  A:  Manresa  Unit.  Santa  Cruz 
County,  California.  From  USGS  7.5' 
quadrangle  map  Watsonville  West, 
California.  Lands  located  within  T.ll  S., 
R.1  E.,  sec.  33  and  T.12  S.,  R.1  E.,  sec. 
4,  WV2  sec.  3  are  being  proposed  for 
critical  habitat.  The  outer  perimeter  of 
this  tinit  is  bounded  by  the  following: 
Beginning  at  the  northern  boundary  of 
Manresa  State  Beach,  proceeding 
southeast  and  then  northeast  along  the 


eastern  boimdary  of  Manresa  State 
Beach  until  reaching  a  point  just 
northwest  of  the  Access  Road; 
proceeding  0.2  km  (0.10  mi]  southeast  to 
the  boundary  of  Manresa  State  Beach, 
then  proceeding  northeast  following  the 
boundary  of  Manresa  State  Beach  until 
reaching  a  point  0.24  km  (0.15  mi) 
northwest  of  Sea  View  Terrace; 
proceeding  southeast  to  Sea  View 
Terrace  and  continuing  southeast  along 
Sea  View  Terrace  to  the  intersection 


with  Crest  Drive;  then  proceeding  west 
to  the  Eastern  boimdary  of  Manresa 
State  Beach;  proceeding  southeast  to  the 
southern  boundary  of  Manresa  State 
Beach;  proceeding  west  to  mean  high 
tide  following  the  southern  boundary  of 
Manresa  State  Beach;  then  proceeding 
northwest  along  mean  high  tide  to  the 
northern  boundary  of  Maiuesa  State 
Beach. 
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Unit  B:  Sunset  Unit.  Santa  Cruz 
tounty,  California.  From  USGS  7.5' 
quadrangle  map  Watsonville  West, 
California.  Lands  located  within  T.12  S., 
R.1  E.,  sec.  14  and  sec.  23  are  being 
proposed  for  critical  habitat.  The  outer 
perimeter  of  this  luiit  is  bounded  by  the 


following:  Beginning  at  the  northern 
boundary  of  Simset  State  Beach  at 
Monte  Vista  Way;  proceediiLg  northwest 
along  Monte  Vista  Way  to  Shell  Road; 
proceeding  southeast  2.33  km  (1.45  mi) 
along  Shell  Road;  turning  west  at  the 
point  at  which  Shell  Ro^  veers  to  the 


east  and  then  proceeding  west  to  mean 
high  water;  proceeding  northwest  along 
mean  high  water  2.17  km  (1.35  mi)  to 
a  point  perpendicular  to  the  boundary 
of  Sunset  State  Beach;  proceeding 
northeast  to  point  of  beginning. 
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Unit  C:  Moss  Landing  Unit.  Santa 
Cruz  County,  California.  From  USGS 
7.5'  quadrangle  map  Moss  Landing, 
California.  This  imit  contains  portions 
of  Zmudowski  State  Beach,  Moss 
Landing  State  Beach,  Moss  Landing 
North  Harbor,  Moss  Landing  Marine 
Laboratory,  and  Salinas  River  State 
Beach. 

The  boimdaries  of  Zmudowski,  Moss 
Landing,  and  Salinas  River  State 
Beaches  reflect  the  boundaries  indicated 
on  the  USGS  map  as  of  1994.  Lands 
located  within  T.12  S.,  R.1  E.,  sec.  36; 
T.13  S.,  R.l  E.,  sec.  1;  T.13  S.,  R.2  E., 
sec.  6,  sec.  7  are  being  proposed  for 
critical  habitat.  The  outer  perimeter  of 
this  subunit  is  bounded  by  the 
following:  Beginning  at  northern 
boundary  of  Zmudowski  State  Beach 
just  south  of  the  Pajaro  River, 
proceeding  east  then  southwest  then 
east  along  the  eastern  boundary  of 
Zmudowski  State  Beach;  proceeding  2.7 
km  (1.7  mi}  southeast  along  the  eastern 
boimdary  to  the  southern  boundary  of 
Zmudowski  State  Beach;  continuing 
southeast  for  0.6  km  (0.4  mi)  to  the 
northeastern  boiuidary  of  Moss  Landing 
State  Beach;  proceeding  southeast  along 
the  eastern  boimdary  of  Moss  Landing 
State  Beach  west  of  Bennett  Slough  to 
Jetty  Road;  proceeding  south  along  Jetty 
Road  1.0  km  (0.6  mi)  and  then 
southwest  along  Jetty  Road  near  the 
mouth  of  Elkhom  Slough  to  mean  high 


water;  proceeding  northwest  along  mean 
high  water  to  the  mouth  of  Pajaro  River; 
proceeding  northeast  to  the  northern 
boundary  of  Zmudowski  State  Beach. 

In  addition,  an  area  known  as  Moss 
Landing  North  Harbor,  located  within 
T.13  S.,  R.2  E.,  sec.  7,  is  being  proposed 
for  critical  habitat.  The  outer  perimeter 
of  this  subimit  is  bounded  by  the 
following:  Beginning  at  the  southwest 
comer  of  the  Highway  1  and  Jetty  Road 
intersection;  proceeding  south  0.3  km 
(0.2  mi)  to  the  Elkhom  Yacht  club; 
proceeding  west  to  the  shoreline  of 
North  Harbor;  proceeding  north  along 
the  shoreline  to  Jetty  Road;  proceeding 
east  along  Jetty  Road  to  its  intersection 
with  Highway  1. 

South  of  Elkhom  Slough,  lands 
located  vdthin  T.13  S.,  R.1  E.,  sec.  25, 
NV2  sec.  36;  T.13  S.,  R.2  E.,  sec.  18,  sec. 
19.  WVz  of  NWV4  of  SWV4  sec.  30,  WV4 
of  NWV4  sec.  30  are  being  proposed  for 
critical  habitat.  The  outer  perimeter  of 
this  subunit  is  boimded  by  the 
following:  Beginning  at  the  comer  of 
Sandholdt  Road  and  a  bridge  over  the 
Salinas  River;  proceeding  south  along 
Sandhc^dt  Road  to  its  terminus  at 
Potrero  Road;  proceeding  south  along 
the  eastern  boimdary  of  Salinas  River 
State  Beach  to  its  terminus;  continuing 
south  about  0.5  km  (0.3  mi)  along  the 
hne  of  WV4  of  NWV4  sec.  30  (T.13  S., 
R.2  E.);  continuing  south  about  0.4  km 
(0.25  mi)  along  the  line  of  WV2  of  NWV4 


of  SWV4  sec.  30  (T.13  S.,  R.2  £.); 
proceeding  west  about  0.23  km  (0.14  mi) 
to  the  section  line  of  T.13  S.,  R.1  E.,  sec. 
25;  proceeding  south  about  0.40  km 
(0.25  mi)  along  the  section  line  of  T.13 
S.,  R.1  E.,  sec.  25;  proceeding  west  0.08 
km  (0.05  mi)  to  the  western  line  of 
Township  13,  Range  1;  proceeding 
south  about  0.8  km  (0.5  mi)  to  the  line 
of  T.13  S.,  R.1  E.,  NV2  sec.  36; 
proceeding  west  0.56  km  (0.35  mi)  to 
the  mean  high  tide;  proceeding  north 
about  5.23  Ian  (3.25  mi)  along  mean 
high  tide  to  the  road  extending  from  the 
bridge  over  the  Salinas  River; 
proceeding  southeast  about  0.16  km 
(0.10  mi)  to  the  comer  of  Sandholdt 
Road  and  a  bridge  over  the  Salinas 
River. 

An  additional  area  located  within 
section  18,  which  encompasses  portions 
of  Moss  Landing  Marine  Laboratory,  is 
being  proposed  for  critical  habitat  and  is 
bounded  by  the  following:  beginning 
west  of  Moro  Cojo  Slough  at  the 
intersection  of  Moss  Tjtntting  Road  and 
the  bridge  over  Salinas  River 
proceeding  south  0.8  km  (0.5  mi)  along 
Moss  I  landing  Road;  proceeding  west 
0;5  km  (0.3  mi)  along  the  section  line  of 
T.13  S.,  R.2  E..  sec.  18  (north  of  Potrero 
Road)  to  the  Salinas  River;  proceeding 
north  0.8  km  (0.5  mi)  along  the  Salinas 
River  to  the  bridge;  proceeding 
southeast  along  the  bridge  to  the  its 
intersection  with  Moss  Landing  Road. 
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Unit  D:  Marina  Unit.  Monterey, 
[lalifomia.  From  USGS  7.5'  quadrangle 
naps  Marina,  Seaside,  and  Monterey, 
[California.  The  boundaries  of  Salinas 
National  Wildlife  Refuge  and  Marina 
State  Beach,  and  the  township  and 
range  lines  reflect  the  boimdaries 
indicated  on  USGS  map  as  of  1983. 
Lands  located  within  the  following 
sections  are  being  proposed  for  critical 
habitat:  T.14  S..  R.1  E.,  SVz  sec.  1,  sec. 
2,  sec.  13,  sec.  24,  sec.  25,  sec.  26,  sec. 
5,  sec.  36;  T.15  S.,  R.1  E.,  sec.  2,  sec. 
0,  sec.  11,  sec.  15,  sec.  16,  NWV4sec. 
2,  sec.  21,  sec.  20,  NWV4  sec.  28,  NEV4 
lec.  29.  The  outer  perimeter  of  this  unit 
,s  boimded  by  the  following:  Beginning 
at  the  southwestern  comer  of  the 
boundary  of  the  Salinas  River  National 
Wildlife  Refuge;  proceeding  north  along 
mean  high  water  to  an  existing  trail 
south  of  the  saline  pond;  proceeding 
northeast  about  0.8  km  (0.5  mi)  along 
the  trail  to  the  intersection  of  the  trail 
with  an  existing  access  road;  proceeding 
southeast  about  0.3  km  (0.2  mi)  along 
the  access  road  to  its  intersection  with 
an  access  road  just  west  of  the  terminus 


of  Neponset  Road;  proceeding  west  0.40 
km  (0.25  mi)  along  the  access  road  to 
another  existing  access  road;  proceeding 
southeast  0.56  km  (0.35  mi)  along  this 
access  road  to  the  western  line  of 
Township  14,  Range  1;  proceeding 
south  approximately  2  miles  along  the 
eastern  line  of  Range  1  to  its  intersection 
with  Highway  1;  proceeding  west  0.1 
mile  to  Dunes  Drive;  proceeding 
southwest  approximately  0.8  km  (0.5 
mi)  along  Dunes  Drive  to  the  northern 
boimdary  of  Marina  State  Beach; 
following  the  northern  and  then  eastern 
boundary  of  Marina  State  Beach  for 
approximately  2.1  km  (1.3  mi)  to  the 
northern  boimdary  of  former  Fort  Ord; 
proceeding  south  about  0.8  km  (0.5  mi) 
along  the  Southern  Pacific  Raihoad  to 
its  intersection  with  Beach  Range  Road; 
proceeding  south  about  5.6  km  (3.5  mi) 
along  Beach  Range  Road  to  its  terminus; 
proceeding  south  to  the  Southern 
Pacific  Railroad;  proceeding  south  0.5 
km  (0.3  mi)  along  Southern  Pacific 
Railroad  to  its  intersection  with 
Highway  1;  continuing  south  about  1.20 
km  (0.75  mi)  along  the  Southern  Pacific 


Railroad,  just  west  of  Del  Monte 
Boulevard;  proceeding  southwest  along 
California  Boulevard  to  its  terminus; 
proceeding  south  along  Contra  Costa 
Street  to  its  intersection  with  Del  Monte 
Boulevard;  proceeding  southwest  along 
Del  Monte  Boulevard  to  its  intersection 
with  Canyon  Del  Rey  Boulevard; 
proceeding  northwest  along  Canyon  Del 
Rey  Boulevard  to  Highway  1; 
proceeding  south  about  0.72  km  (0.45 
mi)  along  Highway  1  to  its  intersection 
with  Del  Monte  Avenue;  proceeding 
southwest  and  then  west  about  1 .9  km 
(1.2  mi)  along  Del  Monte  Avenue  to  the 
half  section  line  of  T.15  S.,  R.1  E,  sec. 
29;  proceeding  north  to  mean  high  tide; 
proceeding  northeast  and  then  north 
about  17.1  km  (10.6  mi)  along  mean 
high  tide  to  the  southwestern  comer  of 
the  boundary  of  the  Salinas  River 
National  Wildlife  Refuge.  This  habitat 
unit  excludes  all  areas  covered  under 
the  Habitat  Conservation  Plan  for  the 
North  of  Playa  Redevelopment  Project 
in  Sand  City. 
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Unit  E:  Asilomar  Unit.  Monterey 
County,  California.  From  USGS  7.5' 
quadrangle  map  Monterey,  California. 
Lands  located  within  T.18  S.,  R.1  W., 
sec.  11,  sec.  14,  sec.  15,  and  sec.  22  are 
being  proposed  for  critical  habitat.  The 
outer  perimeter  of  this  critical  habitat 
unit  is  bounded  by  the  following: 
Beginning  at  the  comer  of  Siinset  Drive 
and  Lighthouse  Avenue;  proceeding 
south  0.56  km  (0.35  mi]  ^ong  Simset 


Drive  to  its  intersection  with  Arena 
Avenue;  proceeding  east  0.24  km  (0.15 
mi)  cilong  Arena  Avenue  to  its  terminus; 
proceeding  south  about  1.2  km  (0.75  mi) 
along  Asilomar  Boulevard  to  its 
terminus  at  Simset  Drive;  proceeding 
south  0.24  km  (0.15  mi)  to  the  section 
line  of  T.18  S.,  R,l  W.,  sec.  14; 
proceeding  west  0.56  km  (0.35  mi)  along 
the  section  line  of  T.18  S.,  R.1  W.,  sec. 
14  to  Seventeen  Mile  Drive;  proceeding 


south  aloi^  Seventeen  Mile  Drive  about 
1.2  km  (0.75  mi);  proceeding  west  about 
1.0  km  (0.6  mi)  along  Seventeen  Mile 
Drive;  proceeding  north  to  mean  high 
tide;  proceeding  north  about  3.5  km  (2.2 
mi)  along  mean  high  tide  to  a  point  west 
of  Lighthouse  Avenue;  proceeding  east 
about  0.16  km  (0.10  mi)  to  the  comer  of 
Sunset  Drive  and  Lighthouse  Avenue. 
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Inland  units: 

Unit  F:  Freedom  Boulevard  Unit.  Santa  Cruz  Cotmty,  California.  From  USGS  7.5'  quadrangle  map  Watsonville  West, 
California.  The  following  lands  are  being  proposed  for  critical  habitat:  T.ll  S.,  R.1  E.,  SWV4  sec.  10,  excluding  land 
north  of  Freedom  Boulevard,  and  SEV4  sec.  9,  bounded  to  the  west  by  Freedom  Boulevard  and  McDonald  Road  (formerly 
southwest  leg  of  Day  Valley  Road)  and  to  the  north  by  Apple  Lane. 


Monterey  Splneflower  Proposed  Critical  Habitat, 

UnltF 
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Unit  G:  Bel  Mar  unit  Santa  Cruz 
County,  California.  From  USGS  7.5' 
quadrangle  map  Watsonville  West, 
California.  The  following  lands  are 
being  proposed  for  critical  habitat:  T.ll 
S.,  R.1  E.,  EV2  sec.  27,  bounded  to  the 
north  by  East  Bel  Mar  Drive  and  to  the 
south  by  Highway  1. 

Unit  H:  Prunedale  Unit.  Monterey 
County,  California.  From  USGS  7.5' 
quadrangle  map  Prunedale,  California. 
The  boundary  of  Manzanita  Regional 
Park  reflect  the  boundary  indicated  on 
USGS  map  as  of  1993. 


West  of  Highway  101,  the  following 
areas  of  Manzanita  Regional  Park 
located  within  T.13  S.,  R.3  E.,  sec.  18, 
sec.  17,  sec.  19  are  being  proposed  for 
critical  habitat:  EV2  of  NE V4  and  S V2  sec. 
18,  excluding  all  areas  outside  of  the 
boundary  of  Manzanita  Regional  Park 
and  the  area  north  of  Castroville 
Boulevard;  WV2  sec.  17,  excluding  the 
area  east  of  San  Miguel  Canyon  Road 
and  the  area  north  of  Castroville 
Boulevard.  NV2  of  NV2  of  sec.  19, 
excluding  all  areas  outside  of  the 
boundary  of  Manzanita  Regional  Park. 
In  addition,  the  following  portions  of 


section  18  are  excluded  firom  this  unit: 
the  NEV4  of  NEV4  of  SWV4  sec.  18,  and 
the  NV2  of  NWV4  of  SEV4  sec.  18. 

East  of  Highway  101,  lands  located 
vdthin  T.13  S.,  R.3  E.,  WV2  sec.lO,  sec. 
9,  WV2  sec.  15,  sec.  16,  sec.  17,  WV2  sec. 
22,  sec.  21,  sec.  20,  WV2  sec.  27,  sec.  28, 
sec.  29,  NWV4  sec.  34,  NV2  sec.  33  are 
being  proposed  for  critical  habitat.  This 
subunit  excludes  land  west  and  north  of 
Highway  101,  land  north  of  Crazy  Horse 
Road  (in  sec.  10)  and  the  area  between 
Reese  Circle  and  Highway  101  (in  sec. 
29). 
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Unit  I:  Fort  Ord  Unit:  Monterey 
County,  California.  From  USGS  7.5' 
quadrangle  maps  Seaside,  Marina, 
Salinas,  and  Spreckels,  California.  The 
boundaries  of  former  Fort  Ord  reflect 
the  boundaries  indicated  on  USGS  maps 
as  of  1983  and  1984.  The  following 
sections  located  within  former  Fort  Ord 
are  being  proposed  for  critical  habitat: 
T.14  S.,  R.2  E.,  EV2  sec.  30.  sec.  29,  SEV* 
of  SEV4  sec.  20,  SWV4  sec.  21,  W»/^  sec. 
28.  sec.  32,  sec.  33,  EV2  sec.  31;  T.15  S., 
R.2  E.,  sec.  3  through  sec.  10.  sec.  15 
through  sec.  21.  sec.  28  through  sec.  32, 
NWV4  sec.  33;  T.15  S..  R.1  E.  sec.  12. 
sec.  13,  E>/2  sec.  14,  sec.  24  through  sec. 
35;T.16S..R.1E,  sec.  1. 

The  outer  perimeter  of  this  iinit  is 
bounded  by  the  following:  Beginning  at 
the  northeastern  comer  of  the  former 
Fort  Ord  boundary  in  T.14  S.,  R.2  E.  sec. 
21;  proceeding  south  1.20  km  (0.75  mi) 
along  the  eastern  boundary  of  former 
Ford  Ord  to  its  intersection  with  the 
Salinas  River;  proceeding  southeast  0.8 
km  (0.5  mi)  along  the  eastern  edge  of  the 
Salinas  River;  continuing  southeast  0.40 
km  (0.25  mi)  to  West  Blanco  Road; 
proceeding  southwest  along  West 
Blanco  Road  to  Reservation  Road; 


proceeding  southeast  alqng  Reservation 
Road  to  Inter-Garrison  Road;  proceeding 
west  along  Inter-Garrison  Road  to  Old 
Country  Road;  proceeding  south  along 
Old  Coimtry  Road  to  WaUdns  Gate 
Road;  proceeding  east  along  Watkins 
Gate  Road  to  Barloy  Canyon  Road; 
proceeding  south  5.25  miles  south  to  the 
southern  boundary  of  former  Fort  Ord, 
just  east  of  Laguna  Seca;  proceeding  4.3 
km  (2.7  mi)  southwest  then  2.7  km  (1.7 
mi)  northwest  along  the  southern 
boundary  of  former  Fort  Ord  to  General 
Jim  Moore  Boulevard  (formerly  North- 
South  Road);  proceeding  northeast 
about  3.62  km  (2.25  mi)  along  General 
Jim  Moore  Boulevard  to  Eucalyptus 
Road;  proceeding  northeast  2.4  km  (1.5 
mi)  along  Eucaljrptus  Road  to  Parker 
Flats  Cut  Off;  proceeding  north  then 
northwest  along  Parker  Flats  Cut  Off  to 
Parker  Flats  Road;  proceeding  east  then 
north  along  Parker  Flats  Road  to  Gigling 
Road;  continuing  north  along  8th 
Avenue  to  Inter-Garrison  Road; 
proceeding  west  along  Inter-Garrison 
Road  to  the  8th  Street  Cut  Off; 
proceeding  northwest  along  8th  Street 
Cut  Off  to  Imjin  Road;  proceeding 
northeast  along  Imjin  Road  to 


Reservation  Road;  proceeding  northwest 
along  Reservation  Road  to  the  western 
boimdary  of  former  Fort  Ord; 
proceeding  northeast  then  northwest 
along  the  western  boimdary  of  former 
Fort  Ord;  then  proceeding  about  3  km  (2 
mi)  along  the  northern  boundary  to  the 
northeastern  comer  of  the  boundary  of 
former  Fort  Ord.  This  unit  excludes 
paved  areas  of  Marina  Airport,  located 
north  of  Reservation  Road,  and  the 
campus  of  California  State  University  at 
Monterey  Bay.  located  south  of 
Reservation  Road. 

Unit  J:  Del  Rey  Oaks  Unit.  Monterey 
Coimty,  California.  From  USGS  7.5' 
quadrangle  map  Seaside.  California.  The 
boundaries  of  former  Fort  Ord  reflect 
the  boimdaries  indicated  on  USGS  maps 
as  of  1983  and  1984.  The  following 
lands  are  being  proposed  for  critical 
habitat:  T.15  S.,  R.1  E.,  EV2  sec.  34. 
excluding  lands  south  of  Highway  68; 
T.15  S.,  R.1  E.,  sec.  35.  excluding  land 
south  and  west  of  highway  68;  T.15  S., 
Rl  E.,  SWV4  sec.  36,  excluding  lands 
north  of  the  former  boimdary  of  Fort 
Ord;  T.16  S.,  R.1  E..  NWV4  sec.  1  and 
NEV4  sec.  2,  excluding  lands  south  of 
Highway  68. 
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Unit  K:  Soledad  Unit.  Monterey  County,  California.  From  USGS  7.5'  quadrangle  map  Soledad,  California.  The  following 
lands  are  being  proposed  for  critical  habitat:  T.17  S.,  R.6  E.,  NEV4  sec.  32,  NEV4  of  SEV4  sec.  32,  SWV*  of  NWV4 
sec.  33,  NWV4  of  SWV4  sec.  33,  SV4  of  SWV4  sec.  33.  SVa  of  SEV4  sec.  35,  SV2  of  SV2  sec.  36;  T.18  S..  R.6  E.. 
EV2  and  NWV4  sec.  4,  NV2  of  NEV4  sec.  2. 


0.5 


0.5 


1.5 


2  Miles 


Monterey  Spineflower  Proposed  Critical  Habitat, 

UnitK 


^ 


Federal  Register /Vol.  66.  No.  32 /Thursday,  February  15,  2001  /  Proposed  Rules 


10469 


•        •        *        *        * 

Dated:  January  16,  2001 
Kenneth  L.  Smith, 

Assistant  Secretary  for  Fish  and  Wildlife  and 

Parks. 

[FR  Doc.  01-1836  Filed  2-14-01;  8:45  am] 

nUlNG  CODE  431fr-S5-C 

DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 

RIN  1018-AH82 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Designation  of 
Critical  Habitat  for  Polygonum 
hlckmanll  {Scon»  Valley  Polygonum) 
and  Chorizanthe  robusta  var.  hartwigll 
(Scotts  Valley  Spineflower) 

AGENCY:  Fish  and  Wildlife  Service, 

hiterior. 

ACTKM:  Proposed  rule. 

summary:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  propose  to 
designate  critical  habitat  pursuant  to  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act),  for  Polygonum 
hickmanii  (Scotts  Valley  polygonum) 
and  Chorizanthe  robusta  var.  hartwegii 
(Scotts  Valley  spineflower). 
Approximately  125  hectares  (310  acres) 
of  land  fall  within  the  boundaries  of  the 
proposed  critical  habitat  designation. 
Proposed  critical  habitat  is  located  in 
Santa  Cruz  Coimty,  California.  Critical 
habitat  receives  protection  from 
destruction  or  adverse  modification 
through  required  consultation  imder 
section  7  of  the  Act  with  regard  to 
actions  carried  out,  funded,  or 
authorized  by  a  Federal  agency.  Section 
4  of  the  Act  requires  us  to  consider 
economic  and  other  relevant  impacts 
when  specifying  any  particidar  area  as 
critical  habitat. 

We  solicit  data  and  comments  from 
the  pubUc  on  all  aspects  of  this 
proposal,  including  data  on  economic 
and  other  impacts  of  the  designation. 
We  may  revise  this  proposal  to 
incorporate  or  address  new  information 
received  during  the  comment  period. 
DATES:  We  will  accept  comments  imtil 
April  16,  2001.  Public  hearing  requests 
must  be  received  by  April  2,  2001. 
ADDRESSES:  If  you  wish  to  comment, 
you  may  submit  your  comments  and 
materials  concerning  this  proposal  by 
any  one  of  several  methods: 

You  may  submit  written  comments 
and  information  to  the  Field  Supervisor, 
Ventura  Fish  and  Wildlife  Office,  U.S. 
Fish  and  Wildlife  Service.  2493,  Portola 


Road,  Suite  B,  Ventiua,  California, 
93003. 

You  may  also  send  comments  by 
electronic  mail  (e-mail)  to 
svpoIyg&'sfSifws.gov.  See  the  PubUc 
Comments  SoUcited  section  below  for 
file  format  and  other  information  about 
electronic  filing. 

You  may  hand-deliver  comments  to 
our  Ventura  Fish  and  Wildlife  Office, 
U.S.  Fish  and  Wildlife  Service,  2493 
Portola  Road,  Suite  B,  Ventura, 
California  93003. 

Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hovirs  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Connie  Rutherford,  Ventura  Fish  and 
WildUfe  Office,  U.S.  Fish  and  Wildlife 
Service,  2493  Portola  Road,  Suite  B, 
Ventura,  CaUfomia  93003  (telephone 
805/644-1766;  facsimile  805/644-3958). 
SUPPLEMENTARY  INFORMATION: 

Background 

Polygonum  hickmanii  and 
Chorizanthe  robusta  var.  hartwegii  are 
endemic  to  Purisima  sandstone  and 
Santa  Cruz  mudstone  in  Scotts  Valley  in 
the  Santa  Cruz  Mountains.  Chorizanthe 
robusta  var.  hartwegii  was  listed  as 
endangered  on  February  4, 1994  (59  FR 
5499).  Polygonum  hickmanii  was 
proposed  as  endangered  on  November  9, 
2000  (65  FR  67335). 

Polygonum  hickmanii  is  a  small, 
erect,  taprooted  aimual  in  the 
buckwheat  family  (Polygonaceae).  It 
grows  from  2  to  5  centimeters  (cm)  (1  to 
2  inches  (in.))  tall,  and  can  be  either 
single  stemmed  or  profusely  branching 
near  the  base  in  more  mature  plants. 
The  linear-shaped  leaves  are  0.5  to  3.5 
cm  (0.2  to  1.4  in.)  long  and  1  to  1.5  cm 
(0.4  to  0.6  in.)  wide  and  tipped  with  a 
sharp  point.  The  single  white  flowers 
consist  of  two  outer  tepals  and  three 
iimer  tepals  and  are  foimd  in  the  axils 
of  the  bracteal  leaves.  The  plant  flowers 
from  late  May  to  August.  Seed 
production  ranges  from  a  few  dozen  in 
a  typical  individual  to  as  many  as  two 
himdred  in  a  particularly  robust 
individual  (R.  Morgan,  pers.  comm. 
1998).  Although  pollination  for  this 
species  has  not  been  studied,  Morgan 
observed  a  sphecid  wasp  (family 
Sphecidae)  visitation  to  an  individual  of 
P.  hickmanii  (Morgan,  pers.  comm. 
1998).  Other  potential  pollinators  have 
not  been  identified  at  this  time,  and  the 
degree  to  which  P.  hickmanii  depends 
on  insect  pollinators  (rather  than  being . 
self-pollinated)  has  not  been 
determined.  The  nearest  location  of  a 
closely  related  species,  P.  panyi,  is  at 
Mount  Hamilton,  about  48  kilometers 


(km)  (30  miles  (mi))  inland.  Polygonum 
hickmanii  differs  from  P.  panyi  in  its 
larger  white  flowers,  longer  leaves, 
larger  anthers  and  achenes,  and  longer, 
Straight  stem  sheath  (Hinds  and  Morgan 
1995). 

Chorizanthe  robusta  var.  hartwegii  is 
a  low-growing  herb  with  rose-pink 
involucral  margins  confined  to  the  basal 
portion  of  the  teeth  and  an  erect  habit. 
The  aggregate  flowers  (heads)  are 
medium  in  size  (1  to  1.5  cm  (0.4  to  0.6 
in.)  in  diameter)  and  distinctly 
aggregate.  The  plant  germinates  dining 
the  winter  months  and  flowers  from 
April  through  June.  Although 
pollination  ecology  has  not  been  studied 
for  this  taxon,  it  is  likely  visited  by  a 
wide  array  of  pollinators;  observations 
of  pollinators  on  other  species  of 
Chorizanthe  that  occui  in  Santa  Cruz 
Coimty  have  included  leaf  cutter  bees 
(megachiUds),  at  least  6  species  of 
butterflies,  flies,  and  sphecid  wasps. 
Each  flower  produces  one  seed; 
depending  on  the  vigor  of  individual 
plants,  dozens,  if  not  hundreds,  of  seeds 
could  be  produced.  The  importance  of 
pollinator  activity  in  seed  set  has  been 
demonstrated  in  another  species  of 
Chorizanthe  by  the  production  of  seed 
with  low  viability  where  pollinator 
access  was  limited  (Harding  Lawson 
Associates  2000).  Seed  dispersal  is 
facilitated  by  the  involucral  spines, 
which  attach  the  seed  to  passing 
animals.  Chorizanthe  robusta  var. 
hartwegii  is  one  of  two  varieties  of  the 
species  C.  robusta.  The  other  variety  (C. 
robusta  var.  robusta),  known  as  the 
robust  spineflower,  is  known  from  the 
coast  of  southern  Santa  Cruz  and 
northern  Monterey  counties  and  also  is 
listed  as  endangered. 

Polygonum  hickmanii  and 
Chorizanthe  robusta  var.  hartwegii  are 
known  from  two  sites  about  one  mile 
apart  at  the  northern  end  of  Scotts 
Valley  in  Santa  Cruz  County,  California. 
The  plants  are  found  on  gently  sloping 
to  nearly  level  fine-textured  shallow 
soils  over  outcrops  of  Santa  Cruz 
mudstone  and  Purisima  sandstone 
(Hinds  and  Morgan  1995).  Together  they 
occur  with  other  small  annual  heifas  in 
patches  within  a  more  extensive  aimual 
grassland  habitat.  These  small  patches 
have  been  referred  to  as  "wildflower 
fields"  because  they  support  a  large 
number  of  native  herbs,  in  contrast  to 
the  adjacent  annual  grasslands  that 
support  a  greater  number  of  non-native 
grasses  and  herbs.  While  the  wildflower 
fields  are  underlain  by  shallow,  well- 
draining  soils,  the  surrounding  annual 
grasslands  are  underlain  by  deeper  soils 
with  a  greater  water-holding  capacity, 
and  therefore  more  easily  support  the 
growth  of  non-native  grasses  and  herbs. 
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The  surfece  soil  texture  in  the 
wildflower  fields  tends  to  be 
consolidated  and  crusty  rather  than 
loose  and  sandy  (Biotic  Resources 
Group  (BRG)  1998).  Elevation  of  the 
sites  is  from  215  to  245  meters  (m)  (700 
to  800  feet  (ft))  (Hinds  and  Morgan 
1995).  The  climate  in  the  dty  of  Santa 
Cruz,  13  km  (8  mi)  to  the  south,  is 
characterized  by  an  average  of  76.7  cm 
(30  in.)  of  rain  per  year,  and  an  average 
temperature  of  14  degrees  Celsius  (57 
degrees  Fahrenheit)  per  year,  while  the 
city  of  Los  Gates,  16  km  (10  mi)  to  the 
nwth,  averages  129.9  cm  (51  in.)  of  rain 
per  year,  and  an  average  temperature  of 
15  degrees  Celsius  (58  degrees 
Fahrenheit)  per  year  (Worlddimate 
1998). 

Polygonam  hickmanii  and 
Choriianthe  mbnsta  w.  hartwegii  are 
associated  with  a  number  of  native 
herbs  including  Lasthenia  califomica 
(goldfields),  Minuaitia  douglasii 
(sandwort),  Minuaitia  califomica 
(Califcmiia  sandwcnt),  Gilia  ctivmum 
(gilia),  CastiUeja  densiflora  (owl's 
clover),  Lupinus  mmas  (sky  lupine). 
Bmdiaea  terrestris  (brodiaea),  Stylocline 
amphibola  (Mount  Diablo  cottonweed), 
Trifolium  grayii  (Gray's  clover),  and 
Hemizonui  corymbosa  (coast  tarplant). 
Non-native  species  present  include 
Filago  gallica  (filago)  and  Vulpia 
myuTos  (rattail)  (California  Natural 
Diversity  Data  Base  (CNDDB)  1998; 
Randy  Morgan,  biological  consultant, 
pers.  coram.  1998).  In  many  cases,  the 
habitat  also  supports  a  crust  of  mosses 
and  ticfaens  (Biotic  Resources  Group 
1998). 

For  purposes  of  this  rule,  a  cluster  of 
individuals  of  either  Polygonum 
hickmanii  at  Chorizanthe  robusta  var. 
hartwegii  will  be  referred  to  as  a 
"colony".  Because  of  the  close 
proximity  of  many  of  the  clusters  to 
each  other,  it  is  uncertain  whether 
clusters  of  each  species  biologically 
represent  patches  within  a 
metapopulation,  true  colonies,  or 
separate  populations.  The  general 
location  of  the  colonies  will  be  referred 
to  as  a  "site".  Although  clusters  of  P. 
hickmanii  co-occur  with  C.  robusta  var. 
hartwegii  at  all  sites,  C.  robusta  var. 
hartwegii  may  occiir  without  this 
association.  Thus,  of  the  two  species,  P. 
hickmanii  tends  to  be  the  most 
restricted  in  distribution. 

Approximately  11  colonies  of 
Polygonum  hickmanii  occur  on  the  2 
sites.  Chorizanthe  robusta  var.  hartwegii 
generally  occm^  at  all  the  locations 
where  Polygonum  hickmanii  occiu«;  in 
addition,  colonies  of  Chorizanthe 
robusta  var  hartwegii  occur  at  other 
locations  at  the  Glenwood  site  and  the 
Polo  Ranch  site  without  Polygonum 


hickmanii.  The  total  number  of  colonies 
of  Chorizanthe  robusta  var.  hartwegii  is 
difficult  to  count  for  several  reasons:  1) 
depending  on  the  scale  at  which 
colonies  are  mapped,  a  larger  or  smaller 
number  of  colonies  may  result,  and  2) 
depending  on  the  climate  and  other 
annual  variations  in  habitat  conditions, 
the  extent  of  colonies  may  either  shrink 
and  temporarily  disappear,  or  enlarge 
and  merge  into  each  other,  thus 
appearing  as  larger  but  fewer  colonies. 
Additional  patches  of  suitable  Init 
unoccupied  habitat  for  Polygonum 
hickmanii,  Chtmzaathe  robusto-vai 
hartpfef^,  wmA  othw  wildflower  field 
taxa  have  bera  mapped  on  these  parcels 
as  well  (Dmise  Du%  and  Associates 
1998).  However,  some  of  these  patches, 
as  well  as  those  patches  occupied  by 
Chorizanthe  robusta  var  hartivegii,  were 
destroyed  in  1999  during  constructitm 
of  Scotts  Valley  High  School. 

The  first  site  is  located  north  of  Casa 
Way  and  west  of  Glenwood  Drive  in 
ntwtheana  Scotts  Valley.  Referred  to  as 
the  Glenwood  site,  it  ctmtains  five 
colcHues  of  Polygoaum  hickmanii  and  a 
larger  number  of  colonies  of 
Chorizanthe  robusta  var  hartwegii  tint 
occur  on  two  privately  owned  parcels  of 
land.  Colonies  of  both  (rf  these  taxa  are 
situated  within  a  4-hectare  (ha)  (9-acre 
(ac)  preserve  on  a  19-ha  (48-ac)  parcel 
that  is  owned  by  the  Scotts  Valley 
Unified  School  District  and  is  referred 
to  as  the  "School  District"  colony 
(Denise  Duffy  and  Associates  1998). 
Other  colonies  of  both  plants  at  the 
Glenwood  site  are  located 
approximately  0.08  km  (0.13  mi)  to  the 
west  of  the  School  District  colony  on  a 
parcel  of  land  owned  by  the  Salvation 
Army  (CNIX)B  1998)  and  are  referred  to 
as  the  "Salvation  Army"  colonies. 
Additional  colonies  of  Chorizanthe 
robusta  var  hartwegii  are  located  on  a 
parcel  owned  by  American  Dream/ 
Glenwood  L.P.  which  is  being  proposed 
fcH'  development.  On  the  west  side  of 
Glenwood  IMve,  colonies  are  located  in 
proposed  open  space  near  the  proposed 
Seacliff  neighborhood;  on  the  east  side 
of  Glenwood  Drive,  colonies  are  located 
in  the  southern  portion  of  the  parcel 
that  is  being  proposed  for  open  space 
(Imjpact  Sciences  2000a). 

Ine  second  site  is  referred  to  as  the 
"Polo  Ranch"  site.  Located  just  east  of 
Highway  17  and  north  of  Navarra  Road 
in  northern  Scotts  Valley;  this  site  is 
approximately  1.6  km  (1  mi)  east  of  the 
Salvation  Army  and  School  District 
colonies.  Colonies  within  the  Polo 
Ranch  site  occur  on  a  parcel  of  land 
owned  by  Greystone  Homes  (Lyons  in 
litt.  1997).  Six  colonies  of  Polygonum 
hickmanii  and  a  larger  number  of 
colonies  of  Chorizanthe  robusta  var 


hartwegii  occur  within  0.2  km  (0.1  mi) 
of  each  other  on  the  Polo  Ranch  site 
(Lyons  in  litt.  1997;  Impact  Sciences 
2000b). 

Both  Polyonum  hickmanii  and 
Chorizanthe  robusta  var.  hartwegii  are 
threatened  with  extinction  by  habitat 
alteration  due  to  secondary  impacts  of 
urban  development  occiuring  within 
close  proximity.  Urban  development 
includes  the  recent  construction  and 
operation  of  a  high  school;  installation 
and  maintenance  of  water  delivwy 
pipelines,  access  roads,  and  water  tanks; 
and  ciirrently  existing  and  proposed 
housing.  Over  the  last  decade  a  variety 
of  housing  i»oposals  have  been 
considered  fw  two  of  the  parcels;  active 
proposals  currently  exist  for  both  of 
these  parcels. 

l^e  kinds  of  h^tat  altwations 
expected  to  impact  Polygonum 
hickmanii  and  Chcmzanthe  robusta  var. 
hartwegii  as  a  result  of  development 
include  changes  in  the  hydrologic 
conditions,  soil  c(mpaction;  increased 
disturbance  due  from  humans,  pets,  and 
bicycle  traffic;  the  inadvertent 
application  of  herbicides  and  pesticides; 
dumping  (rf  yard  wastes;  and  the 
introduction  of  non-native  species.  The 
proposed  preserves  and  open  space 
areas  intended  to  protect  P.  hickmanii 
and  C.  robusta  var.  hartwepi  are 
inadeqiiate  for  maintaining  viable 
populations  of  these  species  (Service  in 
litt.  1998).  Studies  on  habitat 
fragmentation  and  preserves  established 
in  urbanized  settings  have  shown  that 
these  pres«ves  gradually  become 
destabilized  finm  external  forces  (i.e., 
changes  in  the  hydrologic  conditions, 
soil  compacticMi,  etc.),  resulting  in 
preserves  that  are  no  longer  able  to 
support  the  species  that  they  were 
estaiilished  to  protect  (Kelly  and 
Rotenbetry  1993). 

Tlie  clumce  of  random  extinction  for 
both  Polygonum  hickmanii  and 
Chorizanthe  robusta  var.  hartwegii  is 
also  increased  due  to  the  small  numbers 
of  individuals  and  limited  area 
occupied  by  these  species  (Shaffer 
1981).  A  random  environmental  event 
(e.g.,  fire)  or  human  disturbance 
potentially  could  destroy  all  colonies 
occiuring  on  a  parcel,  thus  reducing  the 
advantages  of  redundant  populations 
and  diminishing  the  likelihood  of  long- 
term  persistence. 

Previous  Federal  Action 

On  May  16, 1990,  we  received  a 
petition  from  Steve  McCabe  and  Randall 
Morgan  of  the  Santa  Cruz  Chapter  of  the 
California  Native  Plant  Society  to  list 
Chorizanthe  robusta  var.  hartwegii  as 
endangered.  Based  on  a  90-day  &iding 
that  the  petition  presented  substantial 
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information  indicating  that  the 
requested  action  may  be  warranted  (55 
FR  46080),  we  initiated  a  status  review 
of  this  taxon.  On  October  24, 1991  (56 
FR  55107),  we  published  a  proposal  to 
list  C.  robusta  var.  hartwegii,  as  an 
endangered  species.  On  February  4, 
1994,  we  published  a  final  rule  that 
listed  C.  robusta  var.  hartwegii, 
inclusive  of  C.  robusta  var.  robusta,  as 
endangered  (59  FR  5499).  Proposed 
designation  of  critical  habitat  for  these 
taxa  was  believed  prudent  but  not 
determinable  at  the  time  of  listing.  A 
Recovery  Plan  covering  two  insect 
species  and  four  plant  species  from  the 
Santa  Cruz  Mountains,  including  C. 
robusta  var.  hartwegii,  was  published  in 
1998  (Service  1998). 

We  first  became  aware  of  Polygonum 
hickmanii  in  1992  during  the  course  of 
proposing  to  list  Chorizanthe  robusta 
var.  hartwegii.  At  that  time,  however,  a 
name  for  the  taxon  had  not  formally 
been  published,  and  therefore  it  could 
not  be  considered  for  Federal  listing. 
Once  the  name,  Polygonum  hickmanii, 
was  published  by  Hinds  and  Morgan 
(1995),  we  reviewed  information  in  our 
existing  files,  in  the  California  Natural 
Diversity  Data  Base,  and  new 
information  on  proposed  projects  being 
submitted  to  us  for  our  review,  and 
determined  that  sufficient  information 
existed  to  believe  that  listing  might  be 
warranted.  Polygonum  hickmanii  was 
included  in  the  list  of  candidate  species 
published  in  the  Federal  Register  on 
October  25, 1999  (64  FR  57534).  A 
proposal  to  list  P.  hickmanii  as 
endangered  was  published  on 
November  9.  2000  (65  FR  67335).  At  the 
time  of  the  proposed  listing,  we 
determined  that  critical  habitat  for  P. 
hickmanii  was  prudent,  but  deferred 
proposing  critical  habitat  designation 
until  a  proposal  to  designate  critical 
habitat  could  be  developed  for  both  P. 
hickmanii  and  C.  robusta  var.  hartwegii 
because  the  two  taxa  share  the  same 
ecology  and  geographic  location.  Due  to 
the  ecological  and  geographic  isolation 
of  the  two  varieties  of  Chorizanthe,  C. 
robusta  var.  robusta  and  C.  robusta  var. 
hartwegii,  we  are  proposing  critical 
habitat  for  C.  robusta  var.  robusta 
separately  but  concurrently  with  this 
proposal. 

Section  4(a)(3)  of  the  Act,  as 
amended,  and  implementing  regulations 
(50  CFR  424.12)  require  that,  to  the 
ipaximiim  extent  prudent  and 
determinable,  the  Secretary  designate 
critical  habitat  at  the  time  the  species  is 
determined  to  be  endangered  or 
threatened.  Our  regulations  (50  CFR 
424.12(a)(1))  state  that  designation  of 
critical  habitat  is  not  prudent  when  one 
ir  both  of  the  following  situations  exist: 


(1)  The  species  is  threatened  by  taking 
or  other  human  activity,  and 
identification  of  critical  habitat  can  be 
expected  to  increase  the  degree  of  threat 
to  the  species,  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species.  At  the  time  Chorizanthe 
robusta  var.  hartwegii  was  listed,  we 
found  that  designation  of  critical  habitat 
for  the  species  was  prudent  but  not 
determinable,  and  that  designation  of 
critical  habitat  would  occur  once  we 
had  gathered  the  necessary  data. 

On  June  30,  1999,  our  failure  to 
designate  critical  habitat  for 
Chorizanthe  robusta  (including  C. 
robusta  var.  hartwegii  as  well  as  C. 
robusta  var.  robusta)  and  three  other 
species  within  the  time  period 
mandated  by  16  U.S.C.  1533(b)(6)(C)(ii) 
was  challenged  in  Center  for  Biological 
Diversity  V.  Babbitt  (Case  No.  C99-3202 
SC).  On  August  30.  2000,  the  U.S. 
District  Court  for  the  Northern  District 
of  California  (Court)  directed  us  to 
publish  a  proposed  critical  habitat 
designation  within  60  days  of  the 
Court's  order,  and  a  final  critical  habitat 
designation  no  later  than  120  days  after 
the  proposed  designation  is  published. 
On  October  16,  2000,  the  Court  granted 
the  government's  request  for  a  stay  of 
this  order.  Subsequently,  by  a  stipulated 
settlement  agreement  signed  by  the 
parties  on  November  20,  2000,  the 
Service  agreed  to  proposed  critical 
habitat  for  the  Scotts  Valley  spineflower 
by  January  15,  2001. 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as — (i)  the  specific  areas 
within  the  geographic  area  occupied  by 
a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (11)  that  may  require 
special  management  considerations  or 
protection;  and  (ii)  specific  areas 
outside  the  geographic  area  occupied  by 
a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  that  are 
necessary  to  bring  an  endangered  or  a 
threatened  species  to  the  point  at  which 
listing  under  the  Act  is  no  longer 
necessary. 

Critical  habitat  receives  protection 
under  section  7  of  the  Act  through  the 
prohibition  against  destruction  or 
adverse  modification  of  critical  habitat 
with  regard  to  actions  carried  out, 
funded,  or  authorized  by  a  Federal 
agency.  Section  7  also  requires 
conferences  on  Federal  actions  that  are 
likely  to  result  in  the  destruction  or 


adverse  modification  of  critical  habitat. 
In  our  regulations  at  50  CFR  402.02.  we 
define  destruction  or  adverse 
modification  as  "  *  *  *  the  direct  or 
indirect  alteration  that  appreciably 
diminishes  the  value  of  critical  habitat 
for  both  the  survival  and  recovery  of  a 
listed  species.  Such  alterations  include, 
but  are  not  limited  to,  alterations 
adversely  modifying  any  of  those 
physical  or  biological  featiires  that  were 
the  basis  for  determining  the  habitat  to 
be  critical."  Aside  from  the  added 
protection  that  may  be  provided  under 
section  7,  the  Act  does  not  provide  other 
forms  of  protection  to  lands  designated 
as  critical  habitat.  Because  consultation 
under  section  7  of  the  Act  does  not 
apply  to  activities  on  private  or  other 
non-Federal  lands  that  do  not  involve  a 
Federal  nexiis,  critical  habitat 
designation  would  not  afford  any 
additional  protections  under  the  Act 
against  such  activities. 

In  order  to  be  included  in  a  critical 
habitat  designation,  the  habitat  must 
first  be  "essential  to  the  conservation  of 
the  species."  Critical  habitat 
designations  identify,  to  the  extent 
known  using  the  best  scientific  and 
commercial  data  available,  habitat  areas 
that  provide  essential  life  cycle  needs  of 
the  species  (i.e.,  areas  on  which  are 
foimd  the  primary  constituent  elements, 
as  defined  at  50  CFR  424.12(b)). 

Section  4  requires  that  we  designate 
critical  habitat  at  the  time  of  listing  and 
based  on  what  we  know  at  the  time  of 
the  designation.  When  we  designate 
critical  habitat  at  the  time  of  listing  or 
under  short  court-ordered  deadlines,  we 
will  often  not  have  sufficient 
information  to  identify  all  areas  of 
critical  habitat.  We  are  required, 
nevertheless,  to  make  a  decision  and 
thus  must  base  our  designations  on 
what,  at  the  time  of  designation,  we 
know  to  be  critical  habitat. 

Within  the  geographic  area  occupied 
by  the  species,  we  will  designate  only 
areas  currently  known  to  be  essential. 
Essential  areas  should  already  have  the 
features  and  habitat  characteristics  that 
are  necessary  to  sustain  the  species.  We 
will  not  speculate  about  what  areas 
might  be  found  to  be  essential  if  better 
information  became  available,  or  what 
areas  may  become  essential  over  time.  If 
the  information  available  at  the  time  of 
designation  does  not  show  that  an  area 
provides  essential  life  cycle  needs  of  the 
species,  then  the  area  should  not  be 
included  in  the  critical  habitat 
designation.  Within  the  geographic  area 
occupied  by  the  species,  we  will  not 
designate  areas  that  do  not  now  have  the 
primary  constituent  elements,  as 
defined  at  50  CFR  424.12(b),  which 
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provide  essential  life  cycle  needs  of  the 
species. 

Our  regulations  state  that,  "The 
Secretary  shall  designate  as  critical 
habitat  areas  outside  the  geographic  area 
presently  occupied  by  the  species  only 
when  a  designation  limited  to  its 
present  range  would  be  inadequate  to 
ensure  the  conservation  of  the  species." 
(50  CFR  424.12(e)).  Accordingly,  when 
the  best  available  scientific  and 
commercial  data  do  not  demonstrate 
that  the  conservation  needs  of  the 
species  require  designation  of  critical 
habitat  outside  of  occupied  areas,  we 
will  not  designate  critical  habitat  in 
areas  outside  the  geographic  area 
occupied  by  the  species. 

Oiu  Policy  on  Information  Standards 
Under  the  Endangered  Species  Act, 
pubUshed  in  the  Federal  Register  on 
July  1, 1994  (59  PR  34271),  provides 
criteria,  establishes  procedures,  and 
provides  guidance  to  ensxire  that  our 
decisions  represent  the  best  scientific 
and  commercial  data  available.  It 
requires  our  biologists,  to  the  extent 
consistent  with  the  Act  and  with  the  use 
of  the  best  scientific  and  commercial 
data  available,  to  use  primary  and 
original  sources  of  information  as  the 
basis  for  recommendations  to  designate 
critical  habitat.  When  determining 
which  areas  are  critical  habitat,  a 
primary  source  of  information  should  be 
the  Usting  package  for  the  species. 
Additional  information  may  be  obtained 
from  a  recovery  plan,  articles  in  peer- 
reviewed  journals,  conservation  plans 
developed  by  states  and  counties, 
scientific  status  siu^eys  and  studies, 
and  biological  assessments  or  other 
impublished  materials  {i.e.,  gray 
hteratiu«). 

Habitat  is  often  dynamic,  and 
populations  may  move  from  one  area  to 
another  over  time.  Furthermore,  we 
recognize  that  designation  of  critical 
habitat  may  not  include  all  of  the 
habitat  areas  that  may  eventually  be 
determined  to  be  necessary  for  the 
recovery  of  the  species.  For  these 
reasons,  all  shoiild  understand  that 
critical  habitat  designations  do  not 
signal  that  habitat  outside  the 
designation  is  imimportant  or  may  not 
be  required  for  recovwy.  Areas  outside 
the  critical  habitat  designation  will 
continue  to  be  subject  to  conservation 
actions  that  may  be  implemented  under 
section  7(a)(1)  and  to  the  regulatory 
protections  afforded  by  the  section 
7(a)(2)  jeopardy  standard  and  the 
prohibitions  of  section  9,  as  determined 
on  the  basis  of  the  best  available 
information  at  the  time  of  the  action.  We 
specifically  anticipate  that  federally 
funded  or  assisted  projects  affecting 
listed  species  outside  their  designated 


critical  habitat  areas  may  still  result  in 
jeopardy  findings  in  some  cases. 
Similarly,  critical  habitat  designations 
made  on  the  basis  of  the  best  aveulable 
information  at  the  time  of  designation 
will  not  control  the  direction  and 
substance  of  future  recovery  plans, 
habitat  conservation  plans,  or  othw 
species  conservation  planning  efforts  if 
new  information  available  to  these 
planning  efforts  calls  for  a  difiierent 
outcome. 

Methods 

As  required  by  the  Act  and 
regxilations  (section  4(b)(2)  and  50  CFR 
424.12)  we  used  the  best  scientific 
information  available  to  determine  areas 
that  contain  the  physical  and  biological 
featiires  that  are  essential  for  the 
survival  and  recovery  of  Polygonum 
hickmanii  and  Chorizanthe  robusta  var. 
hartwegii.  This  information  included 
information  from  the  California  Natural 
Diversity  Data  Base  (CNDDB  2000),  soil 
survey  maps  (Soil  Conservation  Service 
1978, 1979),  recent  biological  surveys 
and  reports,  our  recovery  plan  for  these 
species,  additional  information 
provided  by  interested  parties,  and 
discussions  with  botanical  experts.  We 
also  conducted  multiple  site  visits  to  the 
two  locations  that  are  being  proposed 
for  designation. 

Primary  Constituent  Elements 

In  accordance  with  section  3(5)(A)(i) 
of  the  Act  and  regulations  at  50  CFR 
424.12,  in  determining  which  areas  to 
propose  as  critical  habitat,  we  consider 
those  physical  and  biological  features 
(primary  constituent  elements)  that  are 
essential  to  the  conservation  of  the 
species  and  that  may  require  special 
management  considerations  or 
protection.  These  include,  but  are  not 
limited  to — space  for  individual  and 
population  growth,  and  for  normal 
behavior;  food,  water,  air.  light, 
minerals  or  other  nutritional  or 
physiological  requirements;  cover  or 
shelter:  sites  for  breeding,  reproduction, 
or  rearing  of  offspring,  germination,  or 
seed  dispersal;  and  habitats  that  are 
protected  from  disturbance  or  are 
representative  of  the  historic 
geographical  and  ecological 
distributions  of  a  species. 

The  long-term  probability  of  the 
survival  and  recovery  of  Chorizanthe 
robusta  var.  hartwegii  and  Polygonum 
hickmanii  is  dependent  upon  the 
protection  of  existing  population  sites, 
and  the  maintenance  of  ecologic 
functions  within  these  sites,  including 
cormectivity  between  colonies  within 
close  geographic  proximity  to  facilitate 
pollinator  activity  and  seed  dispersal 
mechanisms,  and  the  ability  to  maintain 


disturbance  factors  (for  example,  fire 
disturbance)  that  maintain  the  opeimess 
of  plant  cover  that  the  species  depend 
on.  In  addition,  the  small  range  of  these 
two  taxa  makes  them  vulnerable  to  edge 
effects  from  adjacent  human  activities, 
including  disturbance  from  trampling 
and  recreational  use,  the  introduction 
and  spread  of  non-native  species,  and 
the  apphcation  of  herbicides,  pesticides, 
and  other  contaminants  (Conservation 
Biology  Institute  2000). 

The  primary  constituent  elements  of 
critical  habitat  for  Polygonum  hickmanii 
and  Chorizanthe  robusta  var.  hartwegii 
are: 

(1)  Thin  soils  that  have  developed 
over  outcrops  of  Santa  Cruz  mudstone 
and  Purisima  sandstone; 

(2)  "Wildflower  field"  habitat  that  has 
developed  on  these  thin-soiled  sites; 

(3)  A  grassland  plant  community  that 
supports  the  "wildflower  field"  habitat, 
which  is  stable  over  time  and  in  which 
normative  species  do  not  exist  or  are  at 
a  density  that  has  little  or  no  adverse 
effect  on  resources  available  for  growth 
and  reproduction  of  Polygonum 
hickmanii  and  Chorizanthe  robusta  var. 
hartwe^; 

(4)  Sites  that  allow  each  population  to 
survive  catastrophic  events  and 
recolonize  adjacent  suitable 
microhabitat  sites, 

(5)  Pollinator  activity  between 
existing  colonies  of  Polygonum 
hickmanii  and  Chorizanthe  robusta  var. 
hartwegii; 

(6)  Physical  processes,  such  as 
occasional  soil  disturbance,  that  support 
natxiral  dune  djmamics  along  coastal 
areas; 

(7)  Seed  dispersal  mechanisms 
between  existing  colonies  and  other 
potentially  suitable  sites;  and 

(8)  Sufficient  integrity  of  the 
watershed  above  habitat  for  Polygonum 
hickmanii  and  Chorizanthe  robusta  var. 
hartwegii  to  maintain  edaphic  and 
hydrologic  conditions  that  provide  the 
seasonally  wet  substrate  for  growth  and 
reproduction  of  Polygonum  hickmanii 
and  Chorizanthe  rc^usta  var.  hartwegii. 

Criteria  Used  To  Identify  Critical 
Habitat 

In  our  delineation  of  the  critical 
habitat  units,  we  selected  areas  to 
provide  for  the  conservation  of 
Polygonum  hickmanii  and  Chorizanthe 
robusta  var.  hartwegii  at  the  only  two 
sites  where  they  are  known  to  occiu'. 
The  two  species  are  currently  growing 
on  less  than  0.4  ha  (1  ac)  of  land; 
however,  habitat  is  not  restricted  solely 
to  the  area  actually  occupied  by  the 
species.  It  must  include  an  area  that  is 
large  enough  to  maintain  the  ecological 
functions  upon  which  the  species 
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depends  [e.g.,  the  hydrologic  and 
edaphic  conditions).  We  believe  it  is 
important  to  designate  the  area 
currently  occupied  by  the  two  taxa  that 
is  of  sufficient  size  to  maintain 
landscape  scale  processes  and  to 
minimize  the  secondary  impacts 
resulting  from  human  occupancy  and 
human  activities  occurring  in  adjacent 
areas. 

The  units  were  mapped  with  a  degree 
of  precision  commensurate  with  the 
available  information,  the  size  of  the 
unit,  and  the  time  allotted  to  complete 
this  proposed  rule.  We  anticipate  that  in 
the  time  between  the  proposed  rule  and 
the  final  rule,  and  based  upon  the 
additional  information  received  during 
the  public  comment  period,  that  the 
boundaries  of  the  two  mapping  units 
will  be  refined.  The  proposed  critical 
habitat  units  were  delineated  by 
creating  data  layers  in  a  geographic 
information  system  (CIS)  format  of  the 
areas  of  known  occurrences  of 
Polygonum  hickmanii  and  Chorizanthe 
robusta  var.  hartwegii  using  information 
from  the  California  Natural  Diversity 
Data  Base  (CNDDB  2000)  and  the  other 
information  sources  listed  above.  These 
data  layers  were  created  on  a  base  of 
uses  7.5'  quadrangle  maps  obtained 
from  the  State  of  California's  Stephen  P. 
Teale  Data  Center.  Because  the  areas 
within  proposed  critical  habitat 
boundaries  are  portions  of  the  San 
Augustin  Spanish  Land  Grant,  they  have 
not  been  surveyed  according  to  the  State 
Plan  Coordinate  System.  Therefore, 
instead  of  defining  proposed  critical 
habitat  boimdaries  using  a  grid  of 
township,  range,  and  section,  we 
defined  the  boundaries  for  the  proposed 
critical  habitat  units  using  known 
landmarks  and  roads. 

In  selecting  areas  of  proposed  critical 
habitat,  we  made  an  effort  to  avoid 
developed  areas,  such  as  housing 
developments,  which  are  unlikely  to 
contribute  to  the  conservation  of 
Polygonum  hickmanii  and  Chorizanthe 
robusta  var.  hartwegii.  However,  we  did 
not  map  critical  habitat  in  sufficient 
detail  to  exclude  all  developed  areas,  or 
other  lands  imlikely  to  contain  the 

f)rimary  constituent  elements  essential 
or  the  conservation  of  P.  hickmanii  and 
C.  robusta  var.  hartwegii.  Areas  within 
the  boundaries  of  the  mapped  units, 
such  as  buildings,  roads,  parking  lots, 
and  other  paved  areas,  lawns,  and  other 
urban  landscaped  areas  will  not  contain 
any  of  the  primary  constituent  elements. 
Federal  actions  limited  to  these  areas, 
therefore  would  not  trigger  a  section  7 
consultation,  unless  they  affect  the 
species  and/or  primary  constituent 
elements  in  adjacent  critical  habitat. 


Proposed  Critical  Habitat  Designation        Unit  1:  Glenwood  Site 


The  proposed  critical  habitat  areas 
described  below  constitute  our  best 
assessment  at  this  time  of  the  areas 
needed  for  the  species'  conservation. 
Critical  habitat  is  being  proposed  for 
Polygonum  hickmanii  and  Chorizanthe 
robusta  var.  hartwegii  at  the  only  two 
sites  where  they  are  known  to  occur.  We 
are  not  proposing  any  critical  habitat 
imits  that  do  not  contain  the  plants  of 
both  species.  In  accordance  with  section 
3(5)(C)  of  the  Act,  we  are  proposing  to 
designate  critical  habitat  in  the  entire 
geographical  area  which  can  be 
occupied  by  the  species  as  we  find  that 
the  areas  included  in  the  proposed 
designation  are  essential  to  the 
conservation  of  the  two  species.  The 
areas  we  are  proposing  provide  the 
essential  life  cycle  needs  of  the  species 
and  provide  some  or  all  of  the  habitat 
components  essential  for  the 
conservation  (primary  constituent 
elements)  of  C.  robusta  var.  hartwegii    ■ 
and  P.  hickmanii.  The  two  areas  being 
proposed  as  critical  habitat  are  both 
within  the  city  limits  of  Scotts  Valley  in 
Santa  Cruz  County,  California,  and 
include  the  grassland  habitat  that 
contains  the  smaller  "wildflower  field" 
patches.  Given  the  threats  to  the  habitat 
of  these  species  discussed  above,  we 
believe  that  these  areas  may  require 
special  management  considerations  or 
protection. 

Table  1.  Approximate  proposed 
critical  habitat  area  (ha  (ac))  by 
Proposed  Critical  Habitat  Unit  and  land 
ownership.  Estimates  reflect  the  total 
area  within  critical  habitat  unit 
boundaries. 


Unit 

Local  agency 

Private 

Unit  1  

9  ha  (22  ac) 
0  ha  (0  ac)  ... 

81  ha  (200 

Unit  2  

ac) 
35  ha  (86  ac) 

Because  we  consider  maintaining 
hydrologic  and  edaphic  conditions  in 
these  grasslands  so  important,  the 
proposed  critical  habitat  area  extends 
outward  to  the  following  limits-(l) 
upslope  frt}m  the  occiurences  of  P. 
hickmanii  and  C.  robusta  var.  hartwegii 
to  include  the  upper  limit  of  the 
immediate  watershed;  (2)  downslope 
from  the  occurrences  of  P.  hickmanii 
and  C.  robusta  var.  hartwegii  to  the 
point  at  which  grassland  habitat  is 
replaced  by  forest  habitats  (oak  forest, 
redwood  forest,  or  mixed  conifer- 
hardwood  forest);  and  (3)  to  the 
boimdary  of  existing  development. 

The  following  general  areas  are 
proposed  as  critical  habitat  (see  legal 
descriptions  for  exact  critical  habitat 
boundaries). 


Unit  1  consists  of  approximately  90 
ha  (222  acres]  to  the  west  of  Glenwood 
Drive  and  north  and  northwest  of  Casa 
Way,  in  the  City  of  Scotts  Valley, 
including  land  owned  and  managed  by 
the  Salvation  Army,  land  owned  and 
managed  by  the  Scotts  Valley  High 
School  District  as  a  Preserve,  but 
excluding  the  rest  of  the  High  School, 
and  to  the  east  of  Glenwood  Drive, 
encompassing  the  parcel  known  as  the 
Glenwood  Development.  All  of  the  land 
proposed  within  this  unit  is  privately 
owned. 

Unit  2:  Polo  Ranch  Site 

The  Polo  Ranch  site  consists  of 
approximately  35  ha  (86  ac)  to  the  east 
of  Carbonera  Creek  on  the  east  side  of 
Highway  1 7  and  north  and  northeast  of 
Navarra  Drive,  in  the  Qty  of  Scotts 
Valley,  known  as  the  Polo  Ranch,  both 
in  the  County  of  Santa  Cruz,  California. 
All  of  the  land  being  proposed  for 
critical  habitat  designation  is  privately 
owned. 

Effects  of  Critical  Habitat  Designation 

Section  7(a)  of  the  Act  requires 
Federal  agencies  to  ensiu«  that  actions 
they  fund,  authorize,  or  carry  out  do  not 
jeopardize  the  continued  existence  of  a 
Usted  species  or  destroy  or  adversely 
modify  its  critical  habitat.  Destruction 
or  adverse  modification  of  critical 
habitat  is  defined  by  our  regulations  as 
a  direct  or  indirect  alteration  that 
appreciably  diminishes  the  value  of 
critical  habitat  for  both  the  survival  and 
recovery  of  a  listed  species.  Such 
alterations  include,  but  are  not  limited 
to,  alterations  advnsely  modifying  any 
of  those  physical  or  biological  features 
that  were  the  basis  for  determining  the 
habitat  to  be  critical  (50  CFR  402.02). 
Individuals,  organizations.  States,  local 
governments,  and  other  non-Federal 
entities  are  affected  by  the  designation 
of  critical  habitat  only  if  their  actions 
occur  on  Federal  lands,  require  a 
Federal  permit,  Ucense,  or  other 
authorization,  or  involve  Federal 
funding. 

Section  7  (a)  of  the  Act  means  that 
Federal  agencies  must  evaluate  their 
actions  with  respect  to  any  species  that 
is  proposed  or  listed  as  endangered  or 
threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  designated  or 
proposed.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  402. 
If  a  Federal  action  may  affect  a  listed 
species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  consultation  with  us.  If,  at  the 
conclusion  of  consultation,  we  issue  a 
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biological  opinion  concluding  that 
project  is  likely  to  result  in  the 
destruction  or  adverse  modification  of 
critical  habitat,  we  also  provide 
reasonable  and  prudent  alternatives  to 
the  project,  if  any  are  identifiable. 
Reasonable  and  prudent  alternatives  are 
defined  at  50  CFR  402.02  as  alternative 
actions  identified  diuing  consultation 
that  can  be  implemented  in  a  manner 
consistent  with  the  intended  purpose  of 
the  action,  that  are  consistent  vn\h  the 
scope  of  the  Federal  agency's  legal 
authority  and  jurisdiction,  that  are 
economically  and  technologically 
feasible,  and  that  the  Director  believes 
would  avoid  destruction  or  adverse 
modification  of  critical  habitat. 

Section  7(a)(4)  requires  Federal 
agencies  to  confer  with  us  on  any  action 
that  is  likely  to  jeopardize  the  continued 
existence  of  a  proposed  species  or  result 
in  destruction  or  adverse  modification 
of  proposed  critical  habitat.  Conference 
reports  provide  conservation 
recommendations  to  assist  the  agency  in 
eliminating  conflicts  that  may  be  caused 
by  the  proposed  action.  The 
conswvation  recommendatioiis  in  a 
conference  report  are  advisory.  We  may 
issue  a  formal  conference  report  if 
requested  by  a  Federal  agency.  Formal 
conference  reports  on  proposed  critical 
habitat  contain  a  biological  opinion  that 
is  prepared  according  to  50  CFR  402.14, 
as  if  critical  habitat  were  designated.  We 
may  adopt  the  formal  conference  report 
as  die  biological  opinion  when  the 
critical  habitat  is  designated,  if  no 
significant  new  information  or  changes 
in  the  action  alter  the  content  of  the 
opinion  (see  50  CFR  402.10  (d)). 

Regulations  at  50  CFR  402.16  require 
Federal  agencies  to  reinitiate 
consultation  on  previously  reviewed 
actions  in  instances  where  critical 
habitat  is  subsequently  designated  and 
the  Federal  agency  has  retained 
discretionary  involvement  or  control  is 
authorized  by  law.  Consequently,  some 
Federal  agencies  may  request 
consultation  or  conferencing  with  us  on 
actions  for  which  formal  considtation 
has  been  completed  if  those  actions  may 
afiect  designated  critical  habitat  or 
adversely  modify  or  destroy  proposed 
critical  habitat 

Activities  on  lands  being  proposed  as 
critical  habitat  for  the  Polygonum 
hickmanii  and  Chorixanthe  mbusta  var. 
hartwegii  or  activities  that  may 
indirectly  afiiect  such  lands  and  that  are 
conducted  by  a  Federal  agency,  funded 
by  a  Federal  agency  or  that  require  a 
permit  from  a  Federal  agency  will  be 
subject  to  the  section  7  consultation 
process.  Federal  actions  not  affecting 
critical  habitat,  as  well  as  actions  on 
non-Federal  lands  that  are  not  federally 


funded  or  permitted,  will  not  require 
section  7  consultation. 

Section  4(b)(8)  of  the  Act  requires  us 
to  briefly  describe  and  evaluate  in  any 
proposed  or  final  regulation  that 
designates  critical  habitat  those 
activities  involving  a  Federal  action  that 
may  adversely  modify  such  habitat  or 
that  may  be  affected  by  such 
designation.  Activities  that  may  destroy 
or  adversely  modify  critical  habitat 
would  be  those  that  alter  the  primary 
constituent  elements  to  the  extent  that 
the  value  of  critical  habitat  for  both  the 
survival  and  recovery  of  Polygonum 
hickmanii  or  Chorizanthe  robusta  var. 
hartwegii  is  appreciably  reduced.  We 
note  that  such  activities  may  also 
jeopardize  the  continued  existence  of 
the  species.  Activities  that,  when 
carried  out,  funded,  or  authorized  by  a 
Federal  agency,  may  directly  or 
indirectiy  destroy  or  adversely  modify 
critical  habitat  include,  but  are  not 
limited  to: 

(1)  Activities  that  alter  watershed 
characteristics  in  ways  that  would 
appreciably  alter  or  reduce  the  qualify 
or  quantify  of  surface  and  subsurface 
flow  of  water  needed  to  maintain 
natural  grassland  communities  and  the 
"Moldflower  field"  habitat.  Such 
activities  adverse  to  Polygonum 
hickmanii  and  Chorizanthe  robusta  var. 
hartwegii  could  include,  but  are  not 
limited  to,  vegetation  manipulation 
such  as  chaining  or  harvesting  timber  in 
the  watershed  upslope  from  P. 
hickmanii  and  C.  robusta  var.  hartwegii; 
maintaining  an  unnatural  fire  regime 
either  through  fire  suppression  or 
prescribed  fires  that  are  too  frequent  or 
poorly-timed;  residential  and 
conunercial  development,  including 
road  building  and  golf  course 
installations;  agricultural  activities, 
including  orchardry,  viticulture,  row 
crops,  and  livestock  grazing; 

(2)  Activities  that  appreciably  degrade 
or  destroy  native  grassland 
communities,  including  but  not  limited 
to  livestock  grazing,  clearing,  discing, 
introducing  or  encouraging  the  spread 
of  nonnative  species,  and  heavy 
recreational  use. 

Designation  of  critical  habitat  could 
affect  the  foUowing  agencies  and/or 
actions:  development  on  private  lands 
requiring  permits  frtim  Federal  agencies, 
such  as  404  permits  &t>m  the  U.S.  Army 
Corps  of  Enj^eers,  or  permits  frtim 
Housing  and  Urban  Development,  or 
authorization  of  Federal  grants  or  loans. 
Such  activities  wovdd  be  subject  to  the 
section  7  considtation  process.  Where 
federally  listed  wildlife  species  occur  on 
private  lands  proposed  for  development, 
any  habitat  conservation  plans 
submitted  by  the  applicant  to  secure  a 


permit  to  take  according  to  section 
10(a)(1)(B)  of  the  Act  would  be  subject 
to  the  section  7  consultation  process. 
The  Ohlone  tiger  beetle  [Cicindela 
ohlone),  a  species  that  is  proposed  for 
listing  under  the  Act,  occurs  in  close 
proximify  to  P.  hickmanii  and  C. 
robusta  var.  hartwegii  at  their  western 
site  on  Salvation  Army  and  Scotts 
Valley  High  School  property. 

If  you  have  questions  regarding 
whether  s;)ecific  activities  will  likely 
constitute  adverse  modification  of 
critical  habitat,  contact  the  Field 
Supervisor.  Ventura  Fish  and  Wildlife 
Office  (see  ADDRESSES  section).  Requests 
for  copies  of  the  regulations  on  listed 
wildlife  and  inquiries  about 
prohibitions  and  permits  may  be 
addressed  to  the  U.S.  Fish  and  Wildlife 
Service,  Portland  Regional  Office,  911 
NE  11th  Avenue,  Portland,  Oregon 
97232-4181  (503/231-6131,  FAX  503/ 
231-6243). 

Relationship  To  Habitat  Conservation 
Plans 

CurrenUy,  there  are  no  HCPs  that 
include  Polygonum  hickmanii  and 
Chorizanthe  robusta  var.  hartwegii  as 
covered  species.  However,  we  believe 
that  in  most  instances  the  benefits  of 
excluding  habitat  conservation  plans 
(HCPs)  bom  critical  habitat  designations 
will  outweigh  the  benefits  of  including 
them.  In  the  event  that  future  HCPs 
covering  Polygonum  hickmanii  and 
Chorizanthe  robusta  var.  hartwegii  are 
developed  within  the  boundaries  of 
designated  critical  habitat,  we  will  work 
with  applicants  to  ensure  that  the  HCPs 
provide  for  protection  and  management 
of  habitat  areas  essential  for  the 
conservation  of  these  species.  This  will 
be  accomplished  by  either  directing 
development  and  habitat  modification 
to  nonessential  areas,  or  appropriately 
modifying  activities  within  essential 
habitat  areas  so  that  such  activities  will 
not  adversely  modify  the  primary 
constituent  elements.  The  HCP 
development  process  would  provide  an 
opportunity  for  more  intensive  data 
collection  and  analysis  regarding  the 
use  of  particular  habitat  areas  by 
Polygonum  hickmanii  and  Chorizanthe 
r(A)usta  var.  hartwegii.  The  process 
would  also  enable  us  to  conduct 
detailed  evaluations  of  the  importance 
of  such  lands  to  the  long-term  survival 
of  the  species  in  the  context  of 
constructing  a  biologically  configured 
system  of  interlinked  habitat  bloicks.  We 
will  also  provide  technical  assistance 
and  work  closely  with  applicants 
throughout  the  development  of  any 
future  HCPs  to  identify  lands  essential 
for  the  long-term  conservation  of 
Polygonum  hickmanii  and  Chorizanthe 
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robusta  var.  hartwegii  and  appropriate 
management  for  those  lands.  The  take 
minimization  and  mitigation  measures 
provided  under  such  HCPs  wovdd  be 
expected  to  protect  the  essential  habitat 
lands  proposed  as  critical  habitat  in  this 
rule. 

Economic  Analysis 

Section  4(b)(2)  of  the  Act  requires  us 
:6  designate  critical  habitat  on  the  basis 
of  the  best  scientific  and  commercial 
information  available,  and  to  consider 
the  economic  and  other  relevant 
impacts  of  designating  a  particular  area 
as  critical  habitat.  We  may  exclude  areas 
from  critical  habitat  upon  a 
determination  that  the  benefits  of  such 
exclusions  outweigh  the  benefits  of 
specifying  such  areas  as  critical  habitat. 
We  cannot  exclude  such  areas  from 
critical  habitat  when  such  exclusion 
will  result  in  the  extinction  of  the 
species.  We  will  conduct  an  analysis  of 
the  economic  impacts  of  designating 
these  areas  as  critical  habitat  prior  to  a 
final  determination.  When  completed, 
we  will  announce  the  availability  of  the 
draft  economic  analysis  with  a  notice  in 
the  Federal  Register,  and  we  will  open 
a  comment  period  at  that  time. 

Public  Comments  Solicited 

We  intend  that  any  final  action 
resulting  from  this  proposal  will  be  as 
accurate  and  as  effective  as  possible. 
Therefore,  comments  or  suggestions 
from  the  public,  other  concerned 
governmental  agencies,  the  scientific 
community,  industry,  or  any  other 
interested  party  concerning  this 
proposed  rule  are  hereby  solicited. 
Comments  particularly  are  sought 
concerning: 

(1)  The  reasons  why  any  habitat 
should  or  should  not  be  determined  to 
be  critical  habitat  as  provided  by  section 
4  of  the  Act,  including  whether  the 
benefit  of  designation  wiU  outweigh  any 
threats  to  the  species  due  to  designation; 

(2)  Specific  information  on  the 
amoimt  and  distribution  oi  Polygonum 
hickmanii  and  Chorizanthe  robusta  var. 
hartwegii  habitat,  and  what  habitat  is 
essential  to  the  conservation  of  the 
species  and  why; 

(3)  Land  use  designations  and  current 
or  planned  activities  in  the  subject  areas 
and  their  possible  impacts  on  proposed 
critical  habitat; 

(4)  Any  economic  or  other  impacts 
resiUting  from  the  proposed  designation 
of  critical  habitat,  in  particular,  any 
impacts  on  small  entities  or  families; 

(5)  Economic  and  other  values 
associated  with  designating  critical 
habitat  for  Polygonum  hickmanii  and 
Chorizanthe  robusta  var.  hartwegii  such 
as  those  derived  from  non-consumptive 


uses  (e.g.,  hiking,  camping,  bird- 
watching,  enhanced  watershed 
protection,  improved  air  quality, 
increased  soil  retention,  "existence 
values,"  and  reductions  in 
administrative  costs);  and 

(6)  The  methods  we  might  use,  under 
section  4(b)(2)  of  the  Act,  in 
determining  ilP  the  benefits  of  excluding 
an  area  from  critical  habitat  outweigh 
the  benefits  of  specifying  the  area  as 
critical  habitat. 

U  you  wish  to  comment,  you  may 
submit  your  comments  and  materials 
concerning  this  proposal  by  any  one  of 
several  methods.  You  may  mail 
comments  to  the  Assistant  Field 
Supervisor,  Ventura  Fish  and  Wildlife 
Office,  U.S.  Fish  and  Wildlife  Service, 
2493  Portola  Road,  Suite  B,  Ventura, 
California  93003.  You  may  also 
comment  via  the  Internet  to 
svpolyg&sf@rl. fws.gov.  Please  submit 
Internet  comments  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption.  Please  also 
include  "Attn:  101&-AH82  and  your 
name  and  return  address  in  your 
Internet  message."  U  you  do  not  receive 
a  confirmation  from  the  system  that  we 
have  received  your  Internet  message, 
contact  us  direcUy  by  calling  our 
Ventiira  Fish  and  Wildlife  Office  at 
phone  niunber  805-644-1766.  Please 
note  that  the  Internet  address 
"svpolyg&sf@rl. fws.gov"  will  be  closed 
out  at  the  termination  of  the  public 
comment  period.  Finally,  you  may 
hand-deliver  comments  to  our  Ventura 
office  at  2493  Portola  Road,  Suite  B, 
Ventura,  California.  Our  practice  is  to 
make  comments,  including  names  and 
home  addresses  of  respondents, 
available  for  public  review  during 
regular  business  hours.  Individual 
respondents  may  request  that  we 
withhold  their  home  address  from  the 
ndemaking  record,  which  we  will  honor 
to  the  extent  allowable  by  law.  There 
also  may  be  circumstances  in  which  we 
would  withhold  from  the  rulemaking 
record  a  respondent's  identity,  as 
allowable  by  law.  If  you  wish  us  to 
withhold  your  name  and/or  address, 
yoii  must  state  this  prominenUy  at  the 
begiiming  of  your  comment.  However, 
we  will  not  consider  anonymous 
comments.  We  will  make  all 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 


Peer  Review 

In  accordance  with  our  policy 
published  on  July  1, 1994  (59  FR 
34270),  we  will  Solicit  the  expert 
opinions  of  three  appropriate  and 
independent  specialists  regarding  this 
proposed  rule.  The  purpose  of  such 
review  is  to  ensure  listing  decisions  are 
based  on  scientifically  sound  data, 
assumptions,  and  analyses.  We  will 
send  these  peer  reviewers  copies  of  this 
proposed  rule  immediately  following 
publication  in  the  Federal  Register.  We 
will  invite  these  peer  reviewers  to 
comment,  during  the  public  comment 
period,  on  the  specific  assumptions  and 
conclusions  regarding  the  proposed 
listing  and  designation  of  critical 
habitat. 

We  will  consider  all  comments  and 
information  received  during  the  60-day 
comment  period  on  this  proposed  rule 
during  preparation  of  a  final 
rulemaking.  Accordingly,  the  final 
determination  may  differ  from  this 
proposal. 

Public  Hearings 

The  Act  provides  for  one  or  more 
public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  received 
within  45  days  of  the  date  of  publication 
of  the  proposal  in  the  Federal  Register. 
Such  requests  must  be  made  in  writiiig 
and  be  addressed  to  the  Field 
Supervisor  (see  ADDRESSES  section).  We 
will  schedule  public  hearings  on  this 
proposal,  if  any  are  requested,  and 
announce  the  dates,  times,  and  places  of 
those  hearings  in  the  Federal  Register 
and  local  newspapers  at  least  15  days 
prior  to  the  first  hearing. 

Clarity  of  the  Rule 

Executive  Order  12866  requires  each 
agency  to  write  regulations  and  notices 
that  are  easy  to  understand.  We  invite 
your  comments  on  how  to  make  this 
proposed  rule  easier  to  understand, 
including  answers  to  questions  such  as 
the  following — (1)  Are  the  requirements 
in  the  proposed  rule  clearly  stated?  (2) 
Does  the  proposed  nUe  contain 
technical  jargon  that  interferes  with  the 
clarity?  (3)  Does  the  format  of  the 
proposed  rule  (grouping  and  order  of 
the  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  its 
clarity?  (4)  Is  the  description  of  the 
notice  in  the  "Supplementary 
Information"  section  of  the  preamble 
helpful  in  imderstanding  the  notice? 
What  else  could  we  do  to  make  this 
proposed  nde  easier  to  understand? 

Send  a  copy  of  any  comments  that 
concern  how  we  could  make  this  rule 
easier  to  understand  to  the  office 
identified  in  the  ADDRESSES  section  at 
the  beginning  of  this  document 
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Required  Determinations 
Regulatory  Planning  and  Review 

In  accordance  with  Executive  Order 
12866.  this  document  is  a  significant 
rule  and  was  reviewed  by  the  Office  of 
Management  and  Budget  (OMB).  We  are 
preparing  a  drait  analysis  of  this 
proposed  action,  which  will  be  available 
for  public  comment,  to  determine  the 
economic  consequences  of  designating 
the  specific  areas  as  critical  habitat.  The 
availability  of  the  draft  economic 
analysis  will  be  announced  in  the 
Fetknl  Register  so  that  it  is  available 
for  public  review  and  comments. 

(a)  While  we  will  prepare  an 
economic  analysis  to  assist  us  in 
considering  whether  areas  should  be 
excluded  pursuant  to  section  4  of  the 
Act.  we  do  not  believe  this  rule  will 
have  an  annual  economic  effect  of  $100 
million  or  adversely  affect  an  economic 
sector,  productivity,  jobs,  the 


environment,  or  other  units  of 
government.  Therefore,  we  do  not 
believe  a  cost  benefit  and  economic 
analysis  piu-suant  to  EO  12866  is 
required. 

Under  the  Act,  critical  habitat  may 
not  be  adversely  modified  by  a  Federal 
agency  action;  critical  habitat  does  not 
impose  any  restrictions  on  non-Federal 
persons  unless  they  are  conducting 
activities  funded  or  otherwise 
sponsored,  authorized,  or  permitted  by 
a  Federal  agency  (see  Table  2  below). 
Section  7  requires  Federal  agencies  to 
ensure  that  they  do  not  jeopardize  the 
continued  existence  of  these  species. 
Based  upon  oiu-  experience  with  these 
species  and  their  needs,  we  conclude 
that  any  Federal  action  or  authorized 
action  that  could  potentially  cause  an 
adverse  modification  of  the  proposed 
critical  habitat  would  cxurently  be 
considered  as  "jeopardy"  under  the  Act 
in  areas  occupied  by  the  species. 


Accordingly,  the  designation  of 
ciurently  occupied  areas  as  critical 
habitat  does  not  have  any  incremental 
impacts  on  what  actions  may  or  may  not 
be  conducted  by  Federal  agencies  or 
non-Federal  persons  that  receive 
Federal  authorization  or  funding.  The 
designation  of  areas  as  critical  habitat 
where  section  7  consultations  would  not 
have  occvured  but  for  the  critical  habitat 
designation  may  have  impacts  on  what 
actions  may  or  may  not  be  conducted  by 
Federal  agencies  or  non-Federal  persons 
who  receive  Federal  authorization  or 
funding  that  are  not  attributable  to  the 
species  listing.  We  will  evaluate  any 
impact  through  our  economic  analysis 
(under  section  4  of  the  Act;  see 
Economic  Analysis  section  of  this  rule). 
Non-Federal  persons  that  do  not  have  a 
Federal  "sponsorship"  of  their  actions 
are  not  restricted  by  the  designation  of 
critical  habitat. 


Table  2.— Impacts  of  Polygonum  hickmanii  aud  Chorizanthe  robusta  var.  hartwegii  Listing  and  Critical  Habitat 

Designation 


Categories  of  activities 


Federal  Activities  Potenttally  Affected^ 


Private  or  ottwr  non-Federal  Activities 
PotentiaUy  Affected  3. 


Activities  potentially  affected  by  species  listing 
only 


Activities  conducted  Ijy  the  Army  Corps  of  Engi- 
neers, tfie  Department  of  Housing  and  Urtnn 
Development,  and  any  ottier  Federal  Agencies. 

Activities  that  require  a  Federal  action  (permit,  au- 
thonzation,  or  funding)  and  may  rerrtove  or  de- 
stroy habitat  for  Potygonum  hickmanii  and 
Chorizanthe  robusta  var.  hartwegii  by  mecfwwv 
ical,  ctiemicai,  or  other  means  or  appreciably 
decrease  hat>itat  value  or  quality  through  indi- 
rect effects  (e.g.,  edge  effects,  invasion  of  exotic 
plants  or  animals,  fragmentation  of  hat)itat). 


Additional  activities  potentially  affected  by  critical 
habitat  designation  ^ 


Activities  by  tf>ese  Federal  Agencies  in  designated 
areas  where  section  7  consultations  would  not 
have  occuned  but  for  the  critical  habitat  des- 
ignation. 

Funding,  auttiorization,  or  permitting  actions  by 
Federal  Agencies  in  designated  areas  where 
section  7  consultations  would  not  have  occurred 
but  for  the  critical  habitat  designation. 


'  TJw  column  represents  activities  potentially  affected  by  the  critical  habitat  designation  in  addition  to  those  activities  potentially  affected  by  list- 

^Activities  initiated  by  a  Federal  agency. 

^Activfties  initiated  by  a  private  or  other  non-Federal  entity  that  may  need  Federal  authorization  or  funding. 


(b)  This  rule  will  not  create 
inconsistencies  with  other  agencies' 
actions.  As  discussed  above.  Federal 
agencies  have  been  required  to  ensure 
that  their  actions  not  jeopardize  the 
continued  existence  of  Chorizanthe 
robusta  var.  hartwegii  since  its  listing  in 
1994.  The  prohibition  against  adverse 
modification  of  critical  habitat  would 
not  be  expected  to  impose  any 
additiontd  restrictions  to  those  that 
currently  exist  in  the  proposed  critical 
habitat  on  currently  occupied  lands.  We 
will  evaluate  any  impact  of  designating 
areas  where  section  7  consultations 
would  not  have  occiured  but  for  the 
critical  habitat  designation  through  our 
economic  analysis.  Because  of  the 
potential  for  impacts  on  other  Federal 
ageocy  activities,  we  will  continue  to 
review  this  proposed  action  for  any 


inconsistencies  with  other  Federal 
agency  actions. 

(c)  This  proposed  rule,  if  made  final, 
will  not  materially  affisct  entitlements, 
grants,  user  fees,  loan  programs,  or  the 
rights  and  obligations  of  their  recipients. 
Federal  agencies  are  ciurently  required 
to  ensiue  that  their  activities  do  not 
jeopardize  the  continued  existence  of  a 
listed  species,  and,  as  discussed  above, 
we  do  not  anticipate  that  the  adverse 
modification  prohibition,  resulting  from 
critical  habitat  designation,  will  have 
any  incremental  effects  in  areas  of 
occupied  habitat. 

(d)  This  rule  will  not  raise  novel  legal 
or  policy  issues.  The  proposed  rule 
follows  the  requirements  for 
determining  critical  habitat  contained  in 
the  Act. 


Regulatory  Flexibility  Act  (5  U.S.C  601 
etseq.) 

In  the  economic  analysis  (required 
under  section  4  of  the  Act),  we  will 
determine  whether  designation  of 
critical  habitat  will  have  a  significant 
effect  on  a  substantial  number  of  small 
entities.  As  discussed  luder  Regulatory 
Planning  and  Review  above,  this  rule  is 
not  expected  to  result  in  any  restrictions 
in  addition  to  those  currently  in 
existence  for  areas  where  section  7 
consultations  would  have  occurred  as 
result  of  the  species  being  listed  under 
the  Act.  We  will  also  evaluate  whether 
designation  includes  any  areas  where 
section  7  consultations  would  occur 
only  as  result  of  the  critical  habitat 
designation,  and  in  such  cases 
determine  if  it  will  significantly  affect  a 
substantial  number  of  small  entities.  As 
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indicated  on  Table  1  (see  Proposed 
Qitical  Habitat  Designation  section),  we 
designated  property  owned  by  local 
governments  and  private  property. 

Within  these  areas,  the  types  of 
Federal  actions  or  authorized  activities 
that  we  have  identified  as  potential 
concerns  are: 

(1)  Regulation  of  activities  affecting 
waters  of  the  United  States  by  the  Army 
Ckirps  of  Engineers  imder  section  404  of 
the  Clean  Water  Act; 

(2)  Development  on  private  lands 
requiring  permits  from  other  Federal 
agencies  such  as  Housing  and  Urban 
Development; 

(3)  Authorization  of  Federal  grants  or 
loans. 

Potentially  some  of  these  activities 
sponsored  by  Federal  agencies  within 
the  proposed  critical  habitat  areas  are 
carried  out  by  small  entities  (as  defined 
by  the  Regulatory  Flexibility  Act) 
through  contract,  grant,  permit,  or  other 
Federal  authorization.  As  discussed 
above,  these  actions  are  currently 
required  to  comply  with  the  listing 
protections  of  the  Act,  and  the 
designation  of  critical  habitat  is  not 
anticipated  to  have  any  additional 
effects  on  these  activities. 

For  actions  on  non-Federal  property 
that  do  not  have  a  Federal  connection 
(such  as  funding  or  authorization),  the 
current,  applicable  restrictions  of  the 
Act  remain  in  effect,  and  this  rule  will 
have  no  additional  restrictions. 

Small  Business  Regulatory  Enforcement 
Fiimess  Act  (5  U.S.C.  804(2)) 

In  the  economic  analysis,  we  will 
determine  whether  designation  of 
critical  habitat  will  cause  (a)  any  effect 
on  the  economy  of  $100  million  or 
more,  (b)  any  increases  in  costs  or  prices 
for  consiuners,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (c) 
any  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S. -based  enterprises  to  compete 
with  foreign-based  enterprises.  As 
discussed  above,  we  anticipate  that  the 
designation  of  critical  habitat  will  not 
have  any  additional  effects  on  these 
activities  in  areas  where  section  7 
consultations  would  occur  regardless  of 
the  critical  habitat  designation.  We  will 
evaluate  any  impact  of  designating  areas 
where  section  7  consultations  would  not 
have  occurred  but  for  the  critical  habitat 
designation  through  our  economic 
analysis. 


Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1501  et  seq.) 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501 
August  25,  2000  et  seq.): 

(a)  We  believe  this  rule  will  not 
"significantly  or  uniquely"  affect  small 
governments.  A  Small  Government 
Agency  Plan  is  not  required.  Small 
governments  will  be  affected  only  to  the 
extent  that  any  programs  having  Federal 
funds,  permits,  or  other  authorized 
activities  must  ensiue  that  their  actions 
will  not  adversely  affect  the  critical 
habitat.  However,  as  discussed  above, 
these  actions  are  currently  subject  to 
equivalent  restrictions  through  the 
listing  protections  of  the  species,  and  no 
further  restrictions  are  anticipated  to 
result  fi'om  critical  habitat  designation 
of  occupied  areas.  In  our  economic 
analysis,  we  will  evaluate  any  impact  of 
designating  areas  where  section  7 
consultations  would  not  have  occurrefd 
but  for  the  critical  habitat  designation. 

(b)  This  rule  will  not  produce  a 
Federal  mandate  of  $100  million  or 
greater  in  any  year;  that  is,  it  is  not  a 
"significant  regulatory  action"  under 
the  Unfunded  Mandates  Reform  Act. 
The  designation  of  critical  habitat 
imposes  no  obligations  on  State  or  local 
governments. 

Takings 

In  accordance  with  Executive  Order 
12630,  this  rule  does  not  have 
significemt  takings  implications.  A 
takings  implication  assessment  is  not 
required.  As  discussed  above,  the 
designation  of  critical  habitat  affects 
only  Federal  agency  actions.  The  rule 
will  not  increase  or  decrease  current 
restrictions  on  private  property 
concerning  these  plant  species.  We  do 
not  anticipate  that  property  values  will 
be  affected  by  the  critical  habitat 
designations.  Landowners  in  areas  that 
are  included  in  the  designated  critical 
habitat  will  continue  to  have 
opportimity  to  utilize  their  property  in 
ways  consistent  with  State  law  and  with 
the  continued  survival  of  the  plant 
species. 

Federalism 

In  accordance  with  Executive  Order 
13132,  the  rule  does  not  have  significant 
Federalism  effects.  A  Federalism 
assessment  is  not  required.  As  discussed 
above,  the  designation  of  critical  habitat 
in  areas  currently  occupied  by 
Polygonum  hickmanii  and  Chorizanthe 
robusta  var.  hartwegii  would  have  little 
incremental  impact  on  State  and  local 
governments  and  their  activities.  The 
designations  may  have  some  benefit  to 
these  governments  in  that  the  areas 


essential  to  the  conservation  of  these 
species  are  more  clearly  defined,  and 
the  primary  constituent  elements  of  the 
habitat  necessary  to  the  survival  of  the 
species  are  identified.  While  this 
definition  and  identification  does  not 
alter  where  and  what  federally 
sponsored  activities  may  occiu',  it  may 
assist  these  local  governments  in  long 
range  planning  rather  than  waiting  for 
case-by-case  section  7  considtation  to 
occur. 

Qvil  Justice  Reform 

In  accordance  with  Executive  Order 
12988,  the  Department  of  the  Interior's 
Office  of  the  Solicitor  has  determined 
that  this  rule  does  not  unduly  burden 
the  judicial  system  and  does  meet  the 
requirements  of  sections  3(a)  and  3(b)(2) 
of  the  Order.  We  designate  critical 
habitat  in  accordance  with  the 
provisions  of  the  Endangered  Species 
Act.  The  rule  uses  standard  property 
descriptions  and  identifies  the  primary 
constituent  elements  within  the 
designated  areas  to  assist  the  public  in 
imderstanding  the  habitat  needs  of 
Polygonum  hickmanii  and  Chorizanthe 
robusta  var.  hartwegii. 

Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.) 

This  rule  does  not  contain  any 
information  collection  requirements  for 
which  Office  of  Management  and 
Budget  approval  uinder  the  Paperwork 
Reduction  Act  is  required. 

National  Environmental  Policy  Act 

We  have  determined  that  an 
Environmental  Assessment  and/or  an 
Environmental  Impact  Statement  as 
defined  by  the  National  Environmental 
Policy  Act  of  1969  as  amended  need  not 
be  prepared  in  cormection  with 
regulations  adopted  piu'suant  to  section 
4(a)  of  the  Endangered  Species  Act.  A 
notice  outlining  our  reason  for  this 
determination  was  published  in  the 
Federal  Register  on  October  25,  1983 
(48  FR  49244).  This  proposed  rule  does 
not  constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
himian  envirorunent. 

Govemment-to-Govemment 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29,  1994, 
"Govemment-to-Govemment  Relations 
With  Native  American  Tribal 
Governments"  (59  FR  22951)  and  the 
Department  of  the  Interior's  manual  at 
512  DM  2,  we  readily  acknowledge  our 
responsibility  to  communicate 
meaningfully  with  federally  recognized 
Tribes  on  a  Govemment-to-Govemment 
basis.  The  proposed  designation  of 
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critical  habitat  for  Polygonum  hickmanii 
and  Chorizanthe  robusta  var.  hartwegii 
does  not  contain  any  Tribal  lands  or 
lands  that  we  have  identified  as 
impacting  Tribal  trust  resources. 

References  Cited 

A  complete  list  of  alt  references  cited 
herein,  as  well  as  others,  is  available 
upon  request  from  the  Ventura  Fish  and 
Wildlife  Office  (see  ADDRESSES  section). 

Author 

The  primary  author  of  this  proposed 
rule  is  Constance  Rutherford,  Ventura 
Fish  and  Wildlife  Office,  U.S.  Fish  and 
Wildlife  Service.  2493  Portola  Road, 


Suite  B.  Ventiua.  California  93003  (805/ 
644-1766). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Proposed  Regulation  Promulgation 

Accordingly,  the  Service  hereby 
proposes  to  amend  part  17,  subchapter 
B  of  chapter  I,  title  50  of  the  Code  of 
Federal  Regidations,  as  set  forth  below: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 


Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625. 100  Stat.  3500.  unless  otherwise  noted. 

2.  fa  §17. 12(h)  as  proposed  to  be 
amended  at  65  FR  67343,  November  9, 
2000,  revise  the  entry  for  Polygonum 
hickmanii  and  remove  the  entry  for 
Chorizanthe  robusta  var.  hartwegii  (incl. 
vars.  robusta  &  hartwegii)  and  add  the 
following  entry  in  alphabetical  order 
under  "FLOWERING  PLANTS"  to  the 
List  of  Endangered  and  Threatened 
Plants  to  read  as  follows: 

§  1 7.1 2    Endangered  and  threatened  plants. 

***** 

(h)*  *  * 


Species 


Scientific  name 


ComnKxi  name 


Historic  range 


Family  name 


Status      When  listed 


Critical 
habitat 


Special 
rules 


Flowering  Plants 


Chorizanttie  robusta      Scotts  Valley 
var.  hartwegii.  Spineflower. 


Potygonum  tvckrrtanii    Scotts  Valley 
Polygonum. 


U.S.A.  (CA) Polygonaceae  Buck-         E         17.96(a) 

wheat. 


USA.  (CA) Polygonaceae  Buck-  E  17.96(a)  NA 

wlheat. 


NA 


3.  In  §  17.96,  as  proposed  to  be 
amended  at  65  FR  66865,  November  7, 
2000,  add  paragraph  (a)(2)  to  read  as 
follows: 


$17.96    Critical  habitat— plants. 

(a)*  *  • 

(2)  California. 

(i)  Maps  and  critical  habitat  unit 
descriptions.  The  following  paragraphs 
contain  the  legal  descriptions  of  the 
critical  habitat  units  designated  for 
multiple  plant  species  in  the  State  of 
California.  Critical  habitat  does  not 
include  existing  features  and  structiues, 
such  as  buildings,  roads,  aqueducts, 
railroads,  airports,  other  paved  areas, 
lawns,  and  other  urban  landscaped 
areas  not  containing  one  or  more  of  the 
primary  constituent  elements  described 
for  the  species  in  paragraph  (a)(2)(ii)(A) 
of  this  section.  Therefore,  these  features 
or  structures  are  not  mcluded  in  the 
critical  habitat  designation. 

(A)  Polygonum  hickmanii.  Scotts 
Valley  polygoniun  and  Chorizanthe 
robusta  var.  hartwegii,  Critical  habitat 
mcludes  the  grasslands  and  other  native 
plant  communities  upslope  from  them 
identified  on  the  maps  below  and 
adjacent  areas  out  to  the  beginning  of 
existing  development  and  downslope 
out  to  other  plant  communities, 
including  oak  woodland,  redwood 


forest,  and  mixed  conifer-hardwood 
forest.  Critical  habitat  units  are  depicted 
for  Santa  Cruz  County,  California,  on 
the  maps  below. 

Unitl 

Santa  Cruz  County,  California.  From 
USGS  7.5'  quadrangle  map  Felton, 
California.  Mt.  Diablo  Meridian, 
California.  Because  this  area  was  part  of 
the  San  Augustin  Spanish  Land  Grant, 
it  has  not  been  surveyed  according  to 
the  State  Plan  Coordinate  System.  The 
outer  perimeter  of  this  critical  habitat 
unit  is  boimded  by  the  following: 
begiiming  at  a  point  west  of  Glenwood 
Ehive  and  north  of  Casa  Way  at  the 
southeastern  comer  of  the  Scotts  Valley 
High  School  Preserve;  proceeding  west 
along  the  southern  boimdary  of  the 
Preserve  until  reaching  the  southwest 
comer  of  the  Preserve;  proceeding  south 
to  the  southern  boundary  of  the 
Salvation  Army  property;  proceeding 
west  along  the  southem  boundary  of  the 
Salvation  Army  property  until  the  point 
at  which  the  grassland  community  gives 
way  to  the  oak  woodland  community; 
then  following  the  treeline  m  a 
generally  northem  direction,  skirting 
around  the  west  side  of  "cupcake  hill" 
and  "teacup  hill";  proceeding  to  the 
pmt  at  which  treeline  intersects  with 
the  ridgeline  on  the  north  side  of 


"teacup  hill",  proceeding  north- 
northeasterly  along  the  ridgeline, 
essentially  paralleUng  the  eastern 
boundary  of  the  Salvation  Army 
property;  proceedmg  to  the  summit  of 
the  subsequent  rock  outcrop;  proceeding 
east-southeasterly  to  Glenwood  Drive, 
essentially  following  the  treeline 
downslope;  proceeding  north  along 
Glenwood  Drive  to  Canham  Road; 
proceeding  0.3  km  (0.2  mi)  east  on 
Canham  Road;  then  proceedmg  south 
for  approx.  0.3  km  (0.2  mi),  then  veering 
southeasterly  and  heading  toward  the 
siunmit  near  the  northem  terminus  of 
Tabor  Drive;  proceeding  south  along  the 
western  edge  of  the  existing  homesites 
on  the  west  side  of  Tabor  Drive  until 
reaching  the  northem  boimdary  of  Vfae 
Hill  School;  proceeding  west  along  the 
northem  boundary  of  Vme  Hill  School 
until  reaching  ^e  northeast  comer  of 
Siltanen  Park;  proceeding  south  for 
approx.  0.2  km  (0.1  mi),  approachmg 
the  90  degree  bend  m  Vme  Hill  Road; 
proceeding  west  for  approx.  0.2  km  (0.1 
mi)  to  Glenwood  Drive;  and  proceedmg 
west  across  Glenwood  Drive  for  approx. 
0.08  km  (0.05  mi)  to  the  southwest 
comer  of  the  Scotts  Valley  High  School 
Preserve,  faside  of  this  boundary,  the 
following  is  excluded  bom  critical 
habitat:  approximately  16  ha  (40  acres) 
where  the  Scotts  Valley  High  School  is 
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situated,  excepting  the  Scotts  Valley 
High  School  Preserve;  and  the  existing 
homesites  between  Glenwood  Drive  and 
the  eastern  boundary  of  the  Scotts 
Valley  High  School  Preserve. 


f" 


'nit  2 


I    Santa  Cruz  County,  California.  From 
JSGS  7.5'  quadrangle  map  Laurel, 
[^ifomia.  Because  this  area  was  part  of 
he  San  Augustm  Spanish  Land  Grant, 
it  has  not  been  surveyed  according  to 
the  State  Plan  Coordinate  System.  The 
outer  perimeter  of  this  critical  habitat 


unit  is  bounded  by  the  following: 
beginning  at  Sucinto  Ehive;  proceeding 
directly  west  to  the  closest  point  on 
Carbonera  Creek;  proceeding  north- 
northeasterly  along  Carbonera  Creek  to 
the  point  where  Carbonera  Creek  crosses 
under  Highway  17;  proceeding  east, 
then  slightly  east-southeasterly  for 
approx.  0.6  km  (0.4  mi)  following  the 
ridgeline  until  reaching  the  siunmit  of  a 
hill  that  is  310  m(l,020  ft)  m  elevation; 
proceeding  southeasterly  for  approx. 
0.08  km  (0.05  mi)  to  another  hill  that  is 


310  m  (1,020  ft)  in  elevation;  proceeding 
south  along  the  ridgeline  for  approx.  0.2 
km  (0.1  mi)  to  anod^er  hill  that  is  320 
m  (1,040  ft)  in  elevation;  proceeding 
south-southeasterly  along  the  ridgeline 
for  approx.  0.5  km  (0.3  mi)  to  a  hill  that 
is  approx.  305  m  (1,000  ft)  in  elevation; 
proceeding  west-northwesterly  for 
approx.  0.2  km  (0.1  mi);  proceeding 
generally  west  along  the  northem  edge 
of  the  existing  homesites  along  Navarra 
Drive,  to  Sucinto  Drive. 
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(ii)  California  plants — Constituent 
elements. 

(A)  Flowering  plants. 

Family  Polygonaceae:  Polygonum 
kickmanii  (Scotts  Valley  polygonum) 
and  Chorizanthe  robusta  var.  hartwegii 
(Scotts  Valley  spineflower). 

Units  1  and  2,  identified  in  the  legal 
descriptions  in  paragraph  (a)(2){i)(A)  of 
this  section,  constitute  critical  habitat 
for  Polygonum  hickmanii  and 
Chorizanthe  robusta  var.  hartwegii. 
Within  these  areas,  the  primary 
constituent  elements  are  the  habitat 
components  that  provide:  (1)  Thin  soils 
that  have  developed  over  outcrops  of 
Santa  Cruz  mudstone  and  Purisima 
sandstone;  (2)  "Wildflower  field" 
habitat  that  has  developed  on  these 


thin-soiled  sites;  (3)  A  grassland  plant 
commimity  that  supports  the 
"wildflower  field"  habitat,  which  is 
stable  over  time  and  in  which  nonnative 
species  do  not  exist  or  are  at  a  density 
that  has  little  or  no  adverse  effect  on 
resources  available  for  growth  and 
reproduction  of  Polygonum  hickmanii 
and  Chorizanthe  robusta  var.  hartwegii; 
(4)  Sites  that  allow  each  population  to 
siuvive  catastrophic  events  and 
recolonize  adjacent  suitable 
microhabitat  sites;  (5)  Pollinator  activity 
between  existing  colonies  of  Polygonum 
hickmanii  and  Chorizanthe  robusta  var. 
hartwegii;  (6)  Physical  processes,  such 
as  occasional  soil  disturbance,  that 
support  natural  dune  dynamics  along 


coastal  areas;  (7)  Seed  dispersal 
mechanisms  between  existing  colonies 
and  other  potentially  suitable  sites;  and 
(8)  Sufficient  integrity  of  the  watershed 
above  habitat  for  Polygonum  hickmanii 
and  Chorizanthe  robusta  var.  hartwegii 
to  maintain  edaphic  and  hydrologic 
conditions  that  provide  the  seasonally 
wet  substrate  for  growth  and 
reproduction  of  Polygonum  hickmanii 
and  Chorizanthe  robusta  var.  hartwegii. 

Dated:  January  16,  2001. 
Kenneth  L.  Smidi, 

Assistant  Secretary  for  Fish  and  Wildlife  and 

Parks. 

[FR  Doc.  01-1835  Filed  2-14-01;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Servico 

Agency  Infonnatlon  Collection 
Activities:  Propoeed  Collection; 
Comment  Requeet— Food  Stamp 
Program  State  Agency  Options 

AGENCY:  Food  and  Nutrition  Service, 

USDA. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  invites  the  general  pubhc  and 
other  public  agencies  to  comment  on 
proposed  information  collections.  The 
information  collection  requirements 
described  in  this  notice  are  limited  to 
those  which  are  described  in  §  273.9(d) 
and  §  273.11(b)  of  the  Noncitizen 
Eligibility  and  Certification  Provisions 
final  rule  (published  November  21,  2000 
at  65  FR  70133)  governing 
administration  of  the  homeless  shelter 
deduction,  establishing  and  reviewing 
standard  utility  allowances,  and 
establishing  methodologies  for  offsetting 
the  cost  of  producing  self-employment 
income. 

DATES:  Written  comments  must  be 
received  on  or  before  April  16,  2001. 
ADDRESSES:  Comments  are  invited  on: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information  including  the  validity  of 
the  methodology  and  assumptions  used; 

(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected:  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 


technology.  Comments  may  be  sent  to 
Margaret  Batko,  Assistant  Branch  Chief, 
Certification  Policy  Branch,  Program 
Development  Division,  Food  and 
Nutrition  Service,  U.S.  Department  of 
Agriculture,  3101  Park  Center  Drive, 
Alexandria,  VA  22302.  Comments  may 
also  be  faxed  to  the  attention  of  Ms. 
Batko  at  (703)  305-2486.  The  Internet 
address  is: 

Margaret.BatkodFNS.USDA.GOV.  All 
written  comments  will  be  open  for 
public  inspection  at  the  office  of  the 
Food  and  Nutrition  Service  during 
regular  business  hours  (8:30  a.m.  to  5 
p.m..  Monday  through  Friday)  at  3101 
Park  Center  Drive.  Alexandria,  Virginia, 
22302,  Room  800. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
be  a  matter  of  public  record. 
FOR  FURTHER  MFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  Ms.  Batko  at  (703) 
305-2516. 

SUPPlfMENTARY  INFORMATK)N: 

Title:  Food  Stamp  Program  State 
Agency  Options. 

OAfB  Number:  0584-0496. 

Fonn  Number:  None. 

Expiration  Date:  1/31/01. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection,  formerly  part  of  OMB  0584- 
0064.  The  information  was  moved  to 
OMB  0584-0496  since  the  four 
collections  are  not  related  to  household 
case  files,  as  addressed  in  OMB  0584- 
0064. 

Abstract:  The  collections  covered 
under  OMB  Number  0584-0064  address 
information  that  will  become  part  of  a 
household's  case  file.  The  information 
collection  and  burden  estimates 
associated  with  the  following  4 
collections,  which  were  previously  part 
of  OMB  Number  0584-0064.  are 
assigned  to  OMB  Number  0584-0496 
because  these  collections  are  not  related 
to  household  files. 

1.  Homeless  shelter  estimate — 7  CFR 
273.9(d):  Section  5(e)  of  the  Act,  7 
U.S.C.  2014(e)(5).  as  amended  by 
section  809  of  PRWORA,  allows  State 
agencies  to  use  a  homeless  shelter  cost 
estimate  as  a  separate  deduction 
(instead  of  allowing  only  the  amount 
that  exceeds  50  percent  of  income  imder 
the  excess  shelter  cost  deduction).  We 
estimate  that  20  State  agencies  will 
choose  this  option  and  that  these  States 


will  spend  1  hour  updating  the  estimate 
for  an  annual  burden  of  20  hoiu-s.  This 
represents  no  change  from  what  we 
anticipated  in  the  previous  information 
collection  biuden  calculations. 

2.  Establishing  and  reviewing 
standard  utility  allowances— 7  CFR  273.9(d): 
State  agencies  may  establish  standard 
utility  allowances  to  be  used  in  lieu  of 
actual  utility  costs  in  determining  a 
deduction  from  household  income  for 
shelter  expenses.  Currently  52  State 
agencies  have  a  standard  that  includes 
heating  or  cooling  costs  and  29  have  a 
standard  for  utiUty  costs  other  than 
heating  or  cooling.  In  addition,  43  State 
agencies  have  a  telephone  allowance 
standard.  We  also  estimate  that  State 
agencies  will  continue  to  review  the 
standards  yearly,  although  they  will  no 
longer  be  required  to  do  so,  to  determine 

if  increases  are  needed  due  to  the  cost 
of  living.  We  estimate  a  minimiun  of  2.5 
hours  annually  to  make  this  review  and 
adjustment  (2.5  hours  x  52  State 
agencies  =  130  hours).  Total  burden  for 
this  provision  is  estimated  to  be  130 
hours  per  year.  This  is  a  decrease  in 
total  hours  from  the  previous  burden 
estimate.  In  the  previous  information 
collection  burden  assessment,  we 
anticipated  10  State  agencies  would 
develop  one  or  more  additional 
standards  each  year.  Currently,  we 
believe  the  States  that  would 
incorporate  a  new  standard,  such  as  the 
telephone  allowance,  have  already  done 
so.  Therefore,  we  do  not  anticipate 
additional  standards  which  would 
result  in  additional  burden  hours. 

3.  Mandatory  utility  standards — 7 
CFR  273.9(d):  Section  809  of  PRWORA 
amended  Section  5(e)(7)(c)  of  the  Act  (7 
U.S.C.  2014(e)(7)(c))  to  allow  State 
agencies  to  mandate  use  of  standard 
utility  allowances  when  the  excess 
shelter  cost  deduction  is  computed 
instead  of  allowing  households  to  claim 
actual  utility  costs  provided  the 
standards  will  not  increase  program 
costs.  To  date,  there  are  11  State 
agencies  which  have  selected  to 
mandate  the  use  of  standard  utility 
allowances.  We  do  not  anticipate 
additional  burden  on  the  State  to 
calculate  the  standard  utility  allowance 
since  each  of  these  eleven  State  agencies 
is  already  calculating  the  standard 
utility  allowance.  Therefore,  the  total 
annual  burden  associated  with 
mandatory  utility  standards  is  zero. 
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4.  Establishing  methodology  for 
offsetting  cost  of  producing  self- 
employment  income — 7  CFR  273.10.  In 
accordance  with  Section  5(d)(9)  of  the 
Act,  7  U.S.C.  2014(d)(9),  the  gross 
amount  of  self-employment  income  is 
reduced  by  the  cost  of  producing  such 
income.  Section  5(m)  of  the  Act,  7 
U.S.C.  2014(m),  as  amended  by  section 
812  of  PRWORA,  allows  State  agencies 
to  use  a  reasonable  estimate  of  self- 
employment  costs  rather  than  actual 
costs  to  compute  net  income  from  self- 
employment  provided  the  method  will 
not  increase  program  costs.  Requests  to 
use  such  estimates  must  be  submitted  to 
FNS  and  must  include  a  description  of 
the  proposed  method;  the  number,  type 
and  percent  of  households  affected;  and 
documentation  indicating  that  the 
procedure  would  not  increase  Program 
costs.  We  estimate  that  10  State  agencies 
will  submit  requests  of  this  type  each 
year  for  the  next  three  years.  It  is 
estimated  that  these  States  will  incur  a 
one-time  biu-den  of  at  least  10  working 
hours  gathering  and  analyzing  data, 
developing  the  methodology, 
determining  the  cost  implication,  and 
submitting  a  request  to  FNS  for  a  total 
burden  of  100  hours  annually.  State 
agencies  are  not  required  to  periodically 
review  their  approved  methodologies. 
We  do  not  anticipate  that  State  agencies 
will  voluntarily  review  their 
methodologies  for  change  on  a  regular 
basis,  thus  burden  is  not  being  assessed 
for  this  purpose  at  this  time. 

Affected  Public:  State  and  local 
governments. 

Estimated  Number  of  Respondents: 
53. 

Estimated  Number  of  Responses:  93. 

Estimated  Annual  Burden  on 
Respondents:  250. 

Dated:  February  8.  2001. 
George  A.  Braley, 

Acting  AdministTator,  Food  and  Nutrition 
Senrice. 
[FR  Doc.  01-3820  Filed  2-14-01;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-201-622] 

Stainless  Steel  Stteet  and  Strip  in  Coils 
From  Mexico;  Antidumping  Duty 
Administrative  Review;  Time  Limits 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Notice  of  extension  of  time 
limits. 


SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limits  for  the  preliminary  results  of  the 
1999-2000  administrative  review  of  the 
antidumping  duty  order  (A-201-822)  on 
stainless  steel  sheet  and  strip  in  coils 
from  Mexico.  This  review  covers  one 
manufacturer/exporter  of  the  subject 
merchandise  to  the  United  States  and 
the  period  January  4. 1999  through  Jime 
30.  2000. 

EFFECTIVE  DATE:  February  15,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Scott  at  (202)  482-2657  or 
Robert  James  at  (202)  482-0649, 
Antidumping  and  Countervailing  Duty 
Enforcement  Group  III,  Office  Eight, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  20230. 

SUPPLEMENTARY  INFORMATION:  Because  it 
is  not  practicable  to  complete  these 
reviews  within  the  normal  statutory 
time  limit,  the  Department  is  extending 
the  time  limits  for  completion  of  the 
preliminary  results  imtil  July  31,  2001 
in  accordance  with  section  751(a)(3)(A) 
of  the  Tariff  Act  of  1930,  as  amended. 
See  Memorandiun  from  Richard  O. 
Weible  to  Joseph  A.  Spetrini,  on  file  in 
Room  B-099  of  the  main  Conunerce 
building.  The  deadline  for  the  final 
results  of  this  review  will  continue  to  be 
120  days  after  publication  of  the 
preliminary  results. 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Tariff  Act  of 
1930,  as  amended  (19  U.S.C.  1675 
{a)(3)(A)  (2000)). 

Dated:  February  8,  2001. 
Joflsph  A.  Spetrini, 
Deputy  Assistant  Secretary,  AD/CVD 
Enforcement  Group  III. 
(FR  Doc.  01-3875  Filed  2-14-01;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Intemationai  Trade  Administration 

Application  for  Duty-Free  Entry  of 
Scientific  instrument 

Pursuant  to  Section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  part 
301),  we  invite  comments  on  the 
question  of  whether  an  instrument  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instrument 
shown  below  is  intended  to  be  used,  is 
being  manufactured  in  the  United 
States. 

Comments  must  comply  with  15  CFR 
301.5(a)(3)  and  (4)  of  the  regulations  and 


be  filed  within  20  days  with  the 
Statutory  Import  F*rograms  Staff,  U.S. 
Department  of  Conunerce,  Washington, 
D.C.  20230.  Applications  may  be 
examined  between  8:30  A.M.  and  5  P.M. 
in  Room  4211,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C. 

Docket  Number:  01-005.  Applicant: 
Pennsylvania  State  University,  Physics 
Department,  104  Davey  Laboratory, 
University  Park,  PA  16802-6300. 
Instrument:  Dilution  Refiigerator  and 
Superconducting  Magnet  System, 
Models  126-250  TOF  and  6T-76-H3. 
Manufacturer:  Leiden  Cryogenics  B.V., 
The  Netherlands.  Intended  Use:  The 
instrument  is  intended  to  be  used  to 
carry  out  electrical,  magnetic  and 
thermodynamic  measurements  at  the 
lowest  possible  temperature  and  under 
a  magnetic  field  up  to  6  Tesla,  of 
metallic  systems  infiltrated  into  ordered 
porous  media.  It  is  possible  that  these 
studies  will  also  bring  forth  new 
application  and  further  reduce  the  sizes 
of  electronic  devices  in  the  future. 
Application  accepted  by  Commissioner 
of  Customs:  January  30,  2001. 

Gerald  A.  Zerdy, 

Program  Manager,  Statutory  Import  Programs 

Staff. 

[FR  Doc.  01-3876  Filed  2-14-01;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  01 0501  A] 

Marine  Mammals;  RIe  No.  545-1562-00 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Issuance  of  permit. 

SUMMARY:  Notice  is  hereby  given  that 
Olga  von  Ziegesar,  North  Gulf  Oceanic 
Society,  P.O.  Box  15191,  Homer,  Alaska 
99603.  has  been  issued  a  permit  to  take 
humpback  whales  [Megaptera 
novaeangliae)  for  purposes  of  scientific 
research. 

ADDRESSES:  The  permit  and  related 
docimients  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  NMFS. 
1315  East-West  Highway.  Room  13705, 
Silver  Spring,  MD  20910  (301/713- 
2289):  and 

Regional  Administrator,  Alaska 
Region,  NMFS,  709  West  9th  Street,  4th 


10484 


Federal  Register/ Vol.  66,  No.  32 /Thursday.  February  15,  2001 /Notices 


Floor.  Juneau.  Alaska  99801,  (907/586- 
7221). 

FOR  FURTHER  INFORMATION  CONTACT:  Jill 
Lewandowski  or  Trevor  Spradlin.  301/ 
713-2289. 

SUPPLEMENTARY  INFORMATION:  On 
February  9,  2000,  notice  was  published 
in  the  Federal  Register  (65  FR  6360) 
that  a  request  for  a  scientihc  research 
permit  to  take  humpback  whales  had 
been  submitted  by  the  above-named 
Olga  von  Ziegesar,  North  Gulf  Oceanic 
Society.  The  requested  permit  has  been 
issued  under  the  authority  of  the  Marine 
Mammal  Protection  Act  of  1972,  as 
amended  (16  U.S.C.  1361  et  seq.).  the 
Regiilations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  GFR 
part  216),  the  Endangered  Species  Act  of 
1973,  as  amended  (ESA;  16  U.S.C.  1531 
et  seq.),  and  the  regulations  governing 
the  taking,  importing,  and  exporting  of 
endangered  and  threatened  species  (50 
GFR  parts  222-226). 

Issuance  of  this  permit,  as  required  by 
the  ESA,  was  based  on  a  finding  that 
such  permit  (1)  was  appUed  for  in  good 
faith,  (2)  will  not  operate  to  the 
disadvantage  of  the  endangered  species 
which  is  the  subject  of  this  permit,  and 
(3)  is  consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA. 

Dated:  February  9.  2001. 
Eugene  T.  Nitta, 

Acting  Chief,  Permits  Division.  Office  of 
Protected  Resources,  National  Marine 
Fisheries  Service. 

(FR  Doc.  01-3868  Filed  2-14-01;  8:45  am] 

BMJJNG  COOe  3510-22-6 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapharic 
Adminiatration 

P.D.  121300A] 

National  Plan  of  Action  for  the 
Conaarvatlon  and  Management  of 
Sharks 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  availability  of  final 
plan;  response  to  public  comments. 


SUMMARY:  NMFS  announces  the 
availability  of  the  final  National  Plan  of 
Action  (NPOA)  developed  pursuant  to 
the  endorsement  of  the  International 
Plan  of  Action  (IPOA)  for  the 
Conservation  and  Management  of 
Sharks  by  the  United  Nations'  Food  and 
Agriculture  Organization  Committee  on 
Fisheries  (COFI)  Ministerial  Meeting  in 


February  1999.  NMFS  prepared  this 
final  plan  based  on  consultation  with 
scientific  and  technical  experts,  and 
certain  Federal  and  state  agencies,  and 
comments  from  members  of  the  public. 
Response  to  public  comments  on  the 
draft  NPOA  is  provided. 

ADDRESSES:  Written  requests  for  copies 
of  the  final  NPOA  should  be  sent  to 
Margo  Schulze-Haugen,  Highly 
Migratory  Species  Management  Division 
(F/SFl),  National  Marine  Fisheries 
Service  (NMFS),  1315  East-West 
Highway,  Silver  Spring,  MD  20910.  or 
may  be  sent  via  facsimile  (fax)  to  301- 
713-1917. 

FOR  FURTHER  INFORMATION  CONTACT: 
Margo  Schulze-Haugen  or  Karyl 
Brewster-Geisz,  (301)  713-2347;  fax 
(301)  713-1917. 

SUPPLEMENTARY  INFORMATION:  Noting  the 
increased  concern  about  the  expanding 
catches  of  sharks  and  their  potential 
negative  impacts  on  shark  populations, 
the  IPOA  calls  on  member  nations  to 
volimtarily  develop  national  plans  to 
ensiue  the  conservation  and 
management  of  sharks  for  their  long- 
term  sustainable  use  by  applying  the 
precautionary  approach.  Member 
nations  are  encouraged  to  develop  and 
implement  an  NPOA  if  their  vessels 
conduct  directed  fisheries  for  sharks  or 
if  their  vessels  regularly  catch  sharks 
incidentally  in  fisheries  for  other 
species.  Specifically,  the  IPOA  calls  on 
member  nations  to  ensure  that  shark 
catches  from  directed  and  incidental 
fisheries  are  sustainable;  assess  threats 
to  shark  populations;  protect  critical 
habitats;  provide  special  attention  to 
vulnerable  or  threatened  shark  stocks; 
minimize  unutilized  incidental  catches 
of  sharks;  encourage  full  use  of  dead 
sharks;  improve  species-specific  catch 
and  landings  data  and  monitoring  of 
shark  catches;  and  consult  with 
stakeholders  in  research,  management, 
and  educational  initiatives  within  and 
between  member  nations.  The  United 
States  committed  to  developing  this 
national  plan,  and  reporting  on  its 
implementation  to  COFI,  no  later  than 
the  25th  COFI  session  in  February  2001. 

A  proposed  schediile,  outline, 
background,  and  rationale  were 
published  in  the  Federal  Register  on 
September  30,  1999  (64  FR  52772).  A 
revised  schedule  was  published  in  the 
Federal  Register  on  March  27,  2000  (65 
FR  16186).  A  noUce  of  availability  of  the 
draft  NPOA  was  published  in  the 
Federal  Register  on  August  4,  2000  (65 
FR  47968);  the  comment  period  ended 
September  30,  2000. 


Comments  and  Responses 

Comment  1 :  The  NPOA  is  not  a  plan 
of  action  at  all;  it  fails  to  commit  to  a 
strategy  for  action  with  clearly 
articulated  short  and  long-term  goals, 
priorities,  time  frames,  responsible 
management  entities,  and  funding. 

Respoiise:  The  NPOA  was  developed 
by  NMFS  to  fulfill  the  national 
responsibility  of  the  United  States. 
NMFS*  goal  in  the  NPOA  is  to  establish 
a  process  where  the  various  entities  in 
the  United  States  work  cooperatively  to 
fulfill  the  objectives  of  the  IPOA.  The 
authority  imder  which  NMFS  operates 
is  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act),  which  calls  for 
the  conservation  and  management  of 
living  marine  resources,  including 
sharks,  and  establishes  requirements 
and  deadlines  for  rebuilding  plans  for 
overfished  species.  The  Magnuson- 
Stevens  Act  does  not  give  NMFS  the 
authority  to  "require"  Regional  Fishery 
Management  Councils  (Councils)  to  take 
a  specific  action  for  those  species  of 
sharks  that  are  not  under  dfrect  agency 
management.  While  it  is  true  that  the 
agency  may  prepare  a  new  fishery 
management  plan  (FMP)  or  amend  an 
existing  FMP  if  the  appropriate  Coimcil 
fails  to  develop,  after  a  reasonable 
period  of  time,  necessary  management 
measures,  it  is  preferable  that  the 
appropriate  Council  act  first. 

Adoitionally,  NMFS  has  no  authority 
to  review  or  direct  Interstate  Fisheries 
Commissions  (Commissions)  or  coastal 
States  to  take  action{s)  regarding  shark 
conservation  and  management.  Thus, 
NMFS  will  work  cooperatively  with 
Councils,  Commissions,  and  States  and 
encoiuage  them  to  take  action  to  ensure 
the  conservation  and  management  of 
sharks  and  their  long-term  sustainable 
use. 

Nevertheless,  the  final  NPOA  for 
sharks  does  provide  policy  guidance  to 
Councils.  Conunissions.  and  States  to 
conduct  an  initial  assessment  within  2 
years  of  completion  of  this  NPOA  (if 
such  assessment  is  not  already  done)  to 
determine  if  the  fisheries  under  their 
jurisdiction  are  sustainable  so  that 
NMFS  may  incorporate  that  information 
into  the  biennial  report  to  COFI  in  2003. 
If  shark  conservation  and  management 
measures  are  found  to  be  necessary,  the 
final  NPOA  provides  further  policy 
gwdance  to  responsible  management 
entities  to  develop  fishery-specific 
measiu«s  within  2  years,  with  reporting 
to  NMFS  by  September  2004  so  that  that 
information  may  be  incorporated  into 
the  biennial  report  to  COFI  in  2005.  For 
any  fisheries  that  are  under  the 
authority  of  the  Magnuson-Stevens  Act 
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and  that  are  identified  as  overfished,  the 
development  of  rebuilding  programs 
must  be  consistent  with  section  304(f)  of 
the  Magnuson-Stevens  Act.  NMFS  will 
work  cooperatively  with  Coimcils. 
Commissions,  and  states  in  these 
determinations  and  development  of 
management  measures. 

NMFS  believes  that  the  final  NPOA 
demonstrates  strong  U.S.  leadership  on 
this  important  international  shark 
conservation  issue.  The  United  States 
has  already  several  FMPs  that  regulate 
directed  and  incidental  catches  of 
sharks  as  well  as  bycatch  of  sharks,  and 
other  FMPs  under  consideration  or 
development.  Additionally,  the  United 
States  is  likely  to  be  one  of  the  first 
COFI  members  to  complete  an  NPOA  for 
sharks,  will  urge  other  members  to 
develop  and  implement  NPOAs,  as 
appropriate,  and  will  pursue  shark 
conservation  and  management  in  other 
international  fisheries  management  fora. 

NMFS  acknowledges  that  assessing 
shark  conservation  and  management 
needs  and  effectiveness  is  costly,  and 
that  the  final  NPOA  includes  ambitious 
objectives  and  goals.  Additional  funding 
needs  for  implementing  the  final  NPOA 
need  to  be  addressed  by  the  individual 
management  entities.  In  the  past,  NMFS 
did  not  have  the  resources  to  monitor  all 
sharks  caught  in  all  U.S.  fisheries  and 
effective  implementation  of  the  final 
NPOA  may  require  additional  funding. 
NMFS  will  use  the  final  NPOA  as 
guidance  in  its  strategic  planning  and 
budget  processes. 

Commenf  2:  The  NPOA  fedls  to 
include  a  bycatch  reduction  strategy 
with  goals  and  timeframes. 

Response:  In  addition  to  the  NPOA's 
policy  guidance  on  actions  and  time 
frames  outlined  above,  the  United  States 
participates  in  international  fishery 
agreements  to  reduce  or  minimize 
bycatch,  including  the  IPOA  and  the 
United  Nations  Food  and  Agriculture 
Organization  Code  of  Conduct  for 
Responsible  Fisheries. 

NMFS  believes  that  directed, 
incidental  or  bycatch  shark  fisheries 
constitute  unique  situations  that  require 
development  of  fishery-specific  shark 
conservation  and  management 
measures.  It  is  not  necessary  to  state 
explicit  conservation  and  management 
standards  for  individual  fisheries  or  for 
the  nation  as  a  whole  as  these  are 
identified  in  the  IPOA,  NPOA,  and 
Magnuson-Stevens  Act. 

Comment  3:  The  NPOA  should  call 
for  adoption  of  the  precautionary 
approach  and  development  of 
precautionary  FMPs  for  all 
elasmobranch  fisheries,  regardless  of 
overfishing. 


Response:  NMFS  agrees  that  the 
precautionary  approach  should  be 
adopted  in  the  conservation  and 
management  measures  and  development 
of  FMPs.  NMFS  believes  that  the 
National  Standards  Guidelines  for  the 
Magnuson-Stevens  Act  and  this  NPOA 
for  sharks  include  this  policy  guidance. 
However,  NMFS  believes  that  each 
fishery  represents  unique  situations  that 
should  be  addressed  on  a  fishery- 
specific  basis  and  that  development  of 
precautionary  FMPs  should  be  prepared 
by  the  responsible  management  entity. 

Comment  4:  NMFS  should  identify 
overarching  outreach  priorities  and 
develop  an  identification  guide  for  the 
Atlantic  and  Pacific  regions. 

Response:  NMFS  agrees  that  public 
outreach  on  the  identification  of  sharks, 
as  well  as  the  need  for  shark 
conservation  and  management,  are  high 
priorities.  Towards  that  end,  NMFS  is 
developing  an  identification  guide  for 
sharks  of  the  Atlantic  Ocean.  Gulf  of 
Mexico,  and  Caribbean  Sea.  writh 
anticipated  completion  in  early  2001. 

Comment  5:  AH  management  entities 
should  be  required  to  produce  reports 
on  all  shark  catches  in  all  fisheries  every 
2  years. 

Response:  NMFS  agrees  that  regular 
assessment  and  reporting  of  shark 
catches  in  all  fisheries  is  appropriate 
and  would  enhance  biennial  reporting 
to  COFI  on  implementation  of  the 
NPOA.  Accordingly,  the  final  NPOA 
includes  policy  guidance  on  time  frames 
for  reporting,  and  NMFS  will  work 
cooperatively  with  Councils. 
Commissions,  and  States  on  generating 
the  relevant  reports. 

Comment  6:  The  NPOA  should 
include  a  comprehensive  overview  of 
health  and  status  of  all  elasmobranch 
populations,  research  and  data  needs, 
and  current  management. 

Response:  NMFS  believes  that  the 
final  NPOA  includes  a  brief,  yet 
complete,  review  of  Atlantic  and  Pacific 
shark  stock  status,  fishery  descriptions, 
research  and  management  needs,  and 
current  management.  NMFS  refers 
interested  constituents  to  the  NMFS 
annual  Report  to  Congress  on  Status  of 
Fisheries  of  the  United  States  (see  http:/ 
/www.nmfs.noaa.gov/sfa/reports.html) 
and  the  relevant  FMPs  for  more 
comprehensive  information  on  specific 
species  and/or  fisheries. 

Comment  7:  The  NPOA  should 
include  a  specific  section  on  threatened 
species,  including  Endangered  Species 
Act  candidates  and  American  Fisheries 
Society  stocks  at  risk. 

Response:  NMFS  agrees  and  has 
modified  the  final  NPOA. 

Comment  8:  The  NPOA  should 
elaborate  more  on  progress  in 


international  and  regional  organizations 
such  as  the  Asian  Pacific  Economic 
Cooperation  Forum,  the  Northwest 
Atlantic  Fisheries  Organization,  and  the 
Convention  on  the  International  Trade 
in  Endangered  Species  of  Flora  and 
Fauna. 

Response:  NMFS  agrees  and  has 
modified  the  format  of  the  final  NPOA. 

Changes  From  Draft  NPOA 

NMFS  made  a  number  of  changes  in 
the  final  NPOA  pursuant  to  public 
comments  that  were  submitted  on  the 
draft  NPOA.  The  final  NPOA  provides 
poUcy  guidance  and  time  frames  for 
NMFS.  Coimcil.  Commission,  and  state 
action  to  conduct  initial  assessments  of 
shark  catches  and  fisheries  within  two 
years  of  completion  of  the  NPOA  and  to 
develop  fishery-specific  management 
measures,  as  appropriate,  within  4 
years.  The  sections  describing 
international  science  and  management 
initiatives  and  guidance  on  adopting  the 
precautionary  approach  and  protecting 
vulnerable  species  are  expanded. 

Electronic  Access 

*The  final  version  of  the  NPOA  is  now 
available  on  the  NMFS  website  (http:// 
vrww.nmfs.noaa.gov).  Hard  copies  of  the 
document  are  available  upon  request 
(see  ADDRESSES). 

Authority:  16  U.S.C.  971  et  seq.  and  1801 
et  seq. 

Dated:  February  8,  2001. 
Bruce  C.  Morehead. 

Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
[FR  Doc.  01-3867  Filed  2-14-01;  8:45  am) 
BUJNO  COOe  3810-22-S 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Sunahlna  Act  Meeting;  Notice 

The  Board  of  Directors  of  the 
Corporation  for  National  and 
Community  Service  gives  notice  of  the 
following  meeting: 
DATE  AND  TIME:  February  27.  2001. 10 
a.m.-12:30  p.m. 

PLACE:  Corporation  for  National  and 
Commimity  Service.  1201  New  York 
Avenue.  NW,  8th  Floor.  Washington.  DC 
20525. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The  Board 
of  Directors  is  scheduled  to  consider 
and  act  upon  the  Corporation's  annual 
plan.  The  Committees  of  the  Board  of 
Directors  will  report  on  their  activities, 
including  financial  management.  In 
addition,  the  Board  is  scheduled  to 
engage  in  dialogue  with  outside  officials 
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concerning:  the  President's  Initiatives; 
the  Office  of  Faith-Based  and 
Conununity  Initiatives;  Strategic 
Alliances  with  America's  Promise,  the 
Points  of  Light  Foundation,  and 
Commimities  in  Schools;  Leadership 
Training;  the  recommendations  of  the 
Association  of  State  Service 
Commissions;  and  senior  service. 
ACCOMMODATIONS:  Anyone  who  needs 
an  interpreter  or  other  accommodation 
should  notify  the  Corporation's  contact 
person. 

CONTACT  PERSON  FOR  FURTHER 
information:  Rhonda  Taylor.  Deputy 
Director  of  Public  Liaison,  Corporation 
for  National  Service,  8th  Floor,  Room 
8619, 1201  New  York  Avenue  NW, 
Washington,  D.C.  20525.  Phone  (202) 
606-5000  ext.  282.  Fax  (202)  565-2794. 
TDD:  (202)  565-2799. 

Dated:  February  12.  2001. 
Frank  R.  Trinity, 

Acting  General  Counsel.  Corporation  for 

National  and  Community  Service. 

(FR  Doc.  01-3978  Filed  2-13-01;  1:22  pm] 

nUMQ  COOE  6060-2S-U 


DEPARTMENT  OF  DEFENSE 

Office  of  ttM  Secretary 

Submission  for  OMB  Review; 
Conunant  Request 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Forms,  and  OMB  Number: 
Etependency  Statements— Parent,  Child 
Bom  Out  of  Wedlock,  Incapacitated 
Child  Over  Age  21,  Full  Time  Student 
21-22  Years  of  Age,  and  Ward  of  a 
Court;  DD  Forms  137-3, 137-4, 137-5, 
137-6, 137-7;  OMB  Number  0730-(To 
Be  Determined]. 

Type  o/flequest;  New  Collection, 

Number  of  Respondents:  19,440. 

Responses  per  Respondent:  1. 

Annua/  Responses:  19,440. 

Average  Burden  per  Response:  1.25 
hours. 

Annual  Burden  Hours:  24,300. 

Needs  and  Uses:  The  information 
collection  requirement  is  necessary  to 
certify  dependency  or  obtain 
information  to  determine  entitlement  to 
basic  allowance  for  housing  (BAH)  with 
dependent  rate,  travel  allowance,  or 
Uniformed  Services  Identification  and 
Privilege  Card.  Information  regarding  a 
parent,  a  child  bom  out-of-wedlock,  an 


incapacitated  child  over  age  21,  a 
student  21-22,  or  a  ward  of  a  court  is 
provided  by  the  military  member  or  by 
another  individual  who  may  be  a 
member  of  the  public.  Pursuant  to  37 
U.S.C.  401,  403,  406,  and  10  U.S.C.  1072 
and  1076,  the  member  must  provide  at 
least  one-half  of  the  claimed  child's 
monthly  expenses.  DoDFMR  7000.14, 
Vol.  7A,  defines  dependency  and  directs 
that  dependency  be  proven. 
Dependency  claim  examiners  use  the 
information  from  these  forms  to 
determine  the  degree  of  benefits.  The 
requirement  to  provide  the  information 
decreases  the  possibility  of  monetary 
allowances  being  approved  on  behalf  of 
ineligible  dependents. 

Affected  Public:  Individuals  or 
Households. 

Frequency:  On  Occasion. 

Respondent's  Obligation:  Required  to 
Obtain  or  Retain  Benefits. 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  Room  10236,  New  Executive 
Office  Building,  Washington.  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Cushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Cushing,  WHS/DIOR, 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington,  VA  22202-4302. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  01-3790  Filed  2-14-01;  8:45  am] 

BMJJNG  COOe  S001-1IMI 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

ACTION:  Notice. 

The  Department  of  IDefense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Forms,  and  OMB  Number: 
Department  of  Defense  Security 
Agreement,  Appendage,  and  Certificate 
Pertaining  to  Foreign  Interests;  DD 
Forms  441,  441-1,  and  SF  328;  OMB 
Number  0704-0194. 

Type  of  Request:  Reinstatement. 

Number  of  Respondents:  3,200. 


Responses  per  Respondent:  2. 

Annual  Responses:  6,400. 

Average  Burden  per  Response:  1.5 
hoiu^  (average). 

Annual  Burden  Hours:  9,493. 

Needs  and  Uses:  Executive  Order 
12829,  "National  Industrial  Security 
Program  (NISP),"  stipulates  that  the 
Secretary  of  Defense  shall  serve  as  the 
Executive  Agent  for  inspecting  and 
monitoring  contractors,  licensees,  and 
grantees,  who  require  or  will  require 
access  to  or  will  store  classified 
information;  for  determining  the 
eligibilify  for  access  to  classified 
information  of  contractors,  licensees, 
and  grantees  and  their  respective 
employees.  The  specific  requirements 
necessary  to  protect  classified 
information  released  to  private  industry 
are  set  forth  in  DoD  5200.22M, 
"National  Industrial  Security  Program 
Operating  Manual  (NISPOM).  "  DD  Form 
441  is  the  initial  contract  between 
industry  and  the  government.  The  DD 
Form  441-1  is  used  to  extend  the 
agreements  to  branch  offices  of  the 
contractor.  The  SF  Form  328  must  be 
submitted  to  provide  certification 
regarding  elements  of  Foreign 
Ownership,  Control  or  Influence  (FOCI). 

Affected  Public:  Business  or  Other 
For-Profit;  Not-For-Profit  Institutions. 

Frequency:  On  Occasion. 

Respondent's  Obligation:  Required  to 
Obtain  or  Retain  Benefits. 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  Room  10236,  New  Executive 
Office  Building,  Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Cushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Cushing,  WHS/DIOR, 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington,  VA  22202-4302. 

Dated:  February  8.  2001. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  01-3834  Filed  2-14-01;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Office  of  ttie  Secretary 

Panel  To  Review  ttie  V-22  Program 
agency:  Department  of  Defense. 


ACTION:  Notice. 
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SUMMARY:  The  Panel  will  conduct  two 
open  meetings.  On  March  9,  2001  the 
Panel  will  receive  information  from  the 
general  public  regarding  the  V-22 
aircraft.  On  April  13,  2001  the  Panel 
will  conduct  deliberations.  The 
meetings  will  begin  at  1  p.m.  and  end 
no  later  than  5  p.m. 
DATES:  March  9,  2001  and  April  13, 
2001. 

ADDRESSES:  Crowne  Plaza  Hotel,  1489 
Jefferson  Davis  Highway,  Arlington 
Ballroom,  Mezzanine  Level,  Arlington, 
VA  22202. 

FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Mr.  Gary  J.  Gray,  the  Executive 
Secretary,  1235  Jefferson  Davis 
Highway,  Suite  940,  Arlington,  VA 
22202-3283,  phone  (703) 602-1515,  fax 
(703)  602-1532.  Requests  to  present  oral 
comments  regarding  of  the  V-22  aircraft 
must  include  a  brief  summary  of  the 
material  to  be  presented  and  be  received 
by  letter  or  email  (V22panel@OSD.miD 
no  later  than  noon  Thursday,  March  1 , 
2001.  Written  comments  must  be 
received  no  later  than  noon,  March  5, 
2001  to  ensure  their  availability  to  panel 
members  prior  to  the  hearing.  Request 
that  a  copy  of  written  comments  be 


emailed  to  the  Panel  or  provided  on  a 
floppy  disk  in  Microsoft  Word  format. 
Copies  of  the  draft  meeting  agenda  can 
be  obtained  by  contacting  Mrs.  Carolyn 
Duke  or  Mr.  Doug  Pang  by  phone  (703) 
602-1515  or  by  fax  (703)  602-1532. 
SUPPLEMENTARY  INFORMATION:  Seating 
spaces  will  be  reserved  only  for 
scheduled  speakers.  The  remaining 
seats  will  be  available  on  a  first-come, 
first-served  basis  beginning  at  12:30 
p.m.  No  teleconference  lines  will  be 
available.  In  general,  each  individual  or 
group  making  an  oral  presentation  will 
be  limited  to  a  total  time  of  10  minutes. 
Written  comments  will  be  provided  to 
panel  members  if  they  are  received  in 
the  Office  of  the  Review  Panel  no  later 
than  noon  March  5,  2001.  Written 
comments  received  after  that  date  will 
be  sent  to  panel  members  after  the 
adjournment  of  the  March  9th  meeting 
and  will  also  be  included  in  the  official 
records. 

Dated:  February  9,  2001. 
L.M.  B3mum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  01-3789  Filed  2-14-01;  8:45  am] 
BILUNO  COOE  S001-10-M 

Cost  Comparisons 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Air  Force  A-76  inltlath^es  Cost 
Comparisons  and  Direct  Conversions 
(Asof  Dec.  31,2000) 

The  Air  Force  is  in  the  process  of 
conducting  the  following  A-76 
initiatives.  Cost  comparisons  are  public- 
private  competitions.  Direct  conversions 
are  functions  that  may  result  in  a 
conversion  to  contract  without  public 
competition.  These  initiatives  were 
announced  and  in-progress  as  of  Dec  31, 
2000,  include  the  installation  and  state 
where  the  cost  comparison  or  direct 
conversion  is  being  performed,  the  total 
authorizations  under  stu^y,  public 
aimoimcement  date  and  actual  or 
anticipated  solicitation  date.  The 
following  initiatives  are  in  various 
stages  of  completion. 


Installation 


State 


Function(s) 


Total 
authoriza- 
tions 


Public 
announce- 
ment 


Solicitation 

issued  or 

scheduled 

date 


ANDERSEN  

ANDREWS 

ANDREWS 

ANDREWS 

AVON  PARK 

BEALE  

BOLLING  

CARSWELL  

DAVIS  MONTHAN  .... 

EDWARDS 

EGLIN  

EGLIN  

EIELSON  

ELMENDORF  

ELMENDORF  

HANSCOM  AFB  

HANSCOMAFB  

HILL  AFB  

HOLLOMAN  AFB 

HURLBURT  COM  FL 
HURLBURT  COM  FL 
HURLBURT  COM  FL 
HURLBURT  COM  FL 

KEESLER  

LACKLAND  

MAXWELL  

MAXWELL  

MCCHORD  

MULTIPLE  INSTLNS 

LANGLEY 

HILL  AFB  


GUAM 

MD  .... 
MD  .... 
MD  .... 

FL  

CA  .... 
DC  .... 

TX 

AZ 

CA  .... 

FL  

FL  

AK 

AK 

AK 

MA  .... 
MA  .... 

UT 

NM  .... 

FL  

FL  

FL  

FL  

MS  

TX 

AL  

AL  

WA  .... 

VA 
UT 


COMMUNICATIONS  OPERATIONS  AND  MAINTE- 
NANCE. 

AIRCRAFT  MAINTENANCE  AND  SUPPLY  

COMMUNICATION  FUNCTIONS  

HEATING  SYSTEMS  

RANGE  OPERATIONS  

BASE  OPERATING  SUPPORT 

SUPPLY  AND  TRANSPORTATION  

BASE  OPERATING  SUPPORT  

BASE  SUPPLY 

BASE  OPERATING  SUPPORT  

ADMINISTRATIVE  SUPPORT  

AIRCRAFT  MAINTENANCE  AND  SUPPLY  

COMMUNICATIONS  OPERATIONS  AND  MAINTE- 
NANCE. 

BASE  SUPPLY 

COMMUNICATIONS  OPERATIONS  AND  MAINTE- 
NANCE. 

CIVIL  ENGINEERING  

EDUCATION/TRAINING  AND  PERSONNEL  

BASE  OPERATING  SUPPORT  : 

TESt  TRACK  

ADMINISTRATIVE  SUPPORT  

COMMUNICATION  FUNCTIONS  

ENVIRONMENTAL  

HOUSING  MANAGEMENT  

MULTIPLE  SUPPORT  FUNCTIONS  

MULTIPLE  SUPPORT  FUNCTIONS  

EDUCATION  SERVICES  

MULTIPLE  SUPPORT  FUNCTIONS  

GROUNDS  MAINTENANCE  

COMMUNICATIONFUNCTIONS 


24 

815 

181 

22 

38 

372 

138 

69 

35 

553 

49 

319 

63 

208 
66 

201 
17 

577 

125 

33 

50 

7 

12 

741 

1439 

35 

814 
10 

208 


15-Sep-OO 

25-Jut-97 

04-Oct-99 

17-Oec-98 

22-Dec-99 

08-Sep-99 

01-Dec-98 

03-Feb-OO 

04-^an-OO 

09-Oec-98 

22-Sep-99 

15-Sep-OO 

29-Oct-99 

26-Mar-99 
05-%Jan-00 

25-NOV-98 

30-Sep-98 

18-NOV-99 

28-Apr-99 

31^ul-98 

22-Jun-OO 

08-Jun-OO 

21-Sep-99 

26-NJan-99 

24-JuMX) 

28-Apr-98 

14^un-99 

03-Aug-99 


30-*tey-01 

26-May-99 

26-Sep-01 

18-Feb-OO 

15-Sep-01 

07-Mar-01 

12-Sep-OO 

05->Jur>-01 

29-vlan-01 

04-May-OO 

26-Sep-OO 

01^un-01 

05-%lan-01 

21-Apr-OO 
06-Mov-OO 

25-Feb-OO 

20-Apr-OO" 

15-Mar-01 

06-Jan-O1 

09-Mar-01 

15-Apr-01 

15-Mar-01 

01-May-01 

19-Oeo-OO 

09-Aug-99 

2»-Sep-00 

22-Mar-99 

22-Sep-OO 

01-Wov-OO 
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Installation 


Cost  Comparisons— Continued 


MULTIPLE  l^4STLNS  .. 
GENERAL  MITCHELL 

WESTOVER  .._ 

MINN-ST  PAUL 

YOUNGSTOWN  

WILLOW  GROVE  

GRISSOM  

PITTSBURG  

MARCH  

HOMESTEAD  

CARSWELL  

NEW  ORLEANS  

MULTIPLE  INSTLNS  .. 

ANDERSEN  

EIELSON  

ELMENDORF  : 

HICKAM  

KADENA  

KUNSAN  

MISAWA  

OSAN  

YOKOTA  

MULTIPLE  INSTLNS  .. 

CROUGHTON  

MOLESWORTH 

MULTIPLE  INSTLNS  .. 

BARKSDALE  

CANNON  

DAVIS  MONTHAN 

DYESS  

ELLSWORTH 

HOLLOMAN 

KEFLAVIK 

LAJES  

LANGLEY  

MINOT  

MOOCY  

MOUNTAIN  HOME 

NELLIS 

SEYMOUR  JOHNSON 

SHAW  

WHITEMAN  

MULTIPLE  INSTLNS  .. 

LAKENHEATH  

MILDENHALL  

MULTIPLE  INSTLNS  .. 

RAMSTEIN  

SPANGDAHLEM  

NEW  BOSTON  

NEW  ORLEANS  NAS  . 

OFFUTT  

PATRICK  

PETERSON  

RANDOLPH  

ROBINS  

ROBINS  

ROBINS  

SCOTT 

SEMBACH  

SHEPPARD  

TRAVIS  

USAF  ACADEMY  

USAF  ACADEMY  

USAF  ACADEMY  

VANDENBERG  AFB  ... 
WHITEMAN  


Stale 


wi 


OH 

PA 

IN 

PA 

CA 

PL 

TX 

LA 


GUAM 

AK 

AK 

HI 

JA 

KR 

JA 

KR 

JA 


UK 
UK 


LA 

NM 

AZ 

TX 

SO 

NM 

ICELD 

AZORE 

VA 

NO 

GA 

ID 

NV 

NC 

SC 

MO 

UK 
UK 

GERMY 
GERMY 

NH  

LA  

NE  

PL  

CO  

TX 

GA  

GA  

GA  

IL  

GERMY 

TX 

CA  

CO 

CO 

CO 

CA  

MO 


Funclion(s) 


COMMUNICATION  FUNCTIONS 


EDUCATKW  SERVICES 


MULTIPLE  SUPPORT  FUNCTK)NS 


PERSONNEL  SERVICES 


TRANSIENT  AIRCRAFT  MAINTENANCE 

TRANSIENT  AIRCRAFT  MAINTENANCE 

BASE  OPERATING  SUPPORT  

BASE  OPERATING  SUPPORT  

BASE  OPERATING  SUPPORT  

SUPPLY  AND  TRANSPORTATION  

PERSONNEL  SERVICES  

•MULTIPLE  SUPPORT  FUNCTK)NS  

BASE  SUPPLY 

EDUCATION  SERVICES  

ENVIRONMENTAL 

PERSONNEL  SERVICES  

COMMUNICATION  FUNCTIONS  

MULTIPLE  SUPPORT  FUNCTIONS  

VEHICLE  OPERATIONS  AND  MAINTENANCE 

CIVIL  ENGINEERING  

COMMUNICATION  FUNCTIONS  

SUPPLY  AND  TRANSPORTATION  

MISSILE  STORAGE  &  MAINTENANCE 

UTILITIES  PLANT  


Total 
authoriza- 
tions 


141 


73 


65 
223 


15 


24 


48 

45 

1568 

43 

90 

1224 

131 

67 

49 

236 

48 

549 

131 

496 

114 

117 

66 

11 


Public 
announce- 
ment 
date 


11-Mar-99 


17-Aug-OO 


14-0UI-99 
16-Oun-OO 


07-OUI-99 


07-OUI-99 


03-Dec-97 

03-Feb-OO 

30-Sep-98 

14-May-98 

05-Jan-OO 

14-Sep-OO 

01-Apr-99 

07-Jan-99 

07-Jun-OO 

25-Jun-99 

18-Oec-98 

21-Sep-99 

15->Jul-98 

01-Oec-98 

20-May-99 

08-May-98 

25-Ocf-OO 

18-Aug-99 


Solicitation 

Issued  or 

scheduled 

date 


14-Apr-OO 


25-Jan-01 


28-Jun-01 
15-Mar-01 


29-May-OO 
13-Feb-01 


31^Jan-01 

01-Mar-01 

16-Feb-01 

18-Sep-OO 

10-Feb-01 

1CMDct-01 

19-Oec-OO 

17-Aug-OO 

20-Apr-01 

19-Fet)-01 

28-Feb-01 

29-Oun-OO 

24-Aug-OO 

24-Mar-OO 

09-Jan-^1 

09-May-OO 

27-Apr-01 

01-Jun-OO 
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Direct  Conversions 


Installation 


BOLLING  

COLUMBUS  ...-. 

F  E  WARREN  

GRAND  FORKS  

HICKAM  

HICKAM  

HOLLOMAN  AFB 

KIRTLAND  

KIRTLAND  

LANGLEY  

LANGLEY  

LANGLEY  

LANGLEY  

MALMSTROM 

MCGUIRE  

MCGUIRE  

MINOT  

MT  HOME 

MULTIPLE  INSTLNS  .. 

ANDERSEN  

EIELSON  

ELMENDORF  

HICKAM  

KADENA  

KUNSAN  

MISAWA  

OSAN 

YOKOTA  

MULTIPLE  INSTLNS  .. 

BARKSDALE  

CANNON  _ 

DAVIS-MONTHAN  

ELLSWORTH 

HOLLOMAN 

LANGLEY  

MINOT  

MOODY 

MOUNTAIN  HOME 

NELLIS 

SEYMOUR  JOHNSON 

WHITEMAN  

OFFUTT  

OFFUTT  

RANDOLPH  

ROBINS  

ROBINS  

ROBINS  

SCHRIEVER  

SCOTT  

SCOTT 

SHAW  

SHAW  

SHAW  

TINKER 


State 


DC  

MS  

WY 

ND  

HI  

HI  

NM  

NM  

NM  

VA 

VA 

VA 

VA  ..... 

MT  

NJ  

NJ  

ND  .... 
ID 

GUAM 

AK 

AK 

HI 

JA 

KR 

JA 

KR 

JA 

LA 

NM 

AZ 

SD 

NM 

VA 

ND 

GA 

ID 

NV 

NC 

MO 

NE  .... 

NE  .... 

TX 

GA  .... 
GA  .... 
GA  .... 
CO  .... 

IL  

IL  

SC 

SC 

SC 

OK  ... 


Function(s) 


EDUCATION/TRAINING  AND  PERSONNEL  

SURVIVAL  EQUIPMENT  ; 

BASE  COMMUNICATIONS  

MUNITIONS  MAINTENANCE  

COMMUNICATIONS  OPERATIONS  AND  MAINTE- 
NANCE. 

FURNISHINGS  MANAGEMENT  

MILITARY  FAMILY  HOUSING  MAINTENANCE 

GENERAL  LIBRARY  

RECREATIONAL  SUPPORT 

AIRCRAFT  FLEET  SERVICES  

COMMUNICATION  FUNCTIONS 

COMMUNICATIONS  ADMINISTRATION  AND  IN 
FORMATION  FUNCTION. 

DATA  PROCESSING  EQUIPMENT  OPERATIONS  ... 

BASE  COMMUNICATIONS  

FURNISHINGS  MANAGEMENT 

HEATING  SYSTEMS  

GROUNDS  MAINTENANCE  

GROUNDS  MAINTENANCE  

ADMINISTRATIVE  SUPPORT  


Total 
authoriza- 
tions 


ENVIRONMENTAL 


COMMUNICATION  FUNCTIONS  

COMPUTER  OPERATIONS  

COURSEWARE  DEVELOPMENT  

AIRFIELD  MANAGEMENT 

GENERAL  LIBRARY  

PROTECTIVE  COATING  

FOOD  SERVICES 

ADMINISTRATIVE  SWITCHBOARD  

FURNISHINGS  MANAGEMENT  

COMMUNICATION  FUNCTIONS  

ENVIRONMENTAL 

RAILROAD  TRANSPORTATION  SERVICES 
SOFTWARE  PROGRAMMING  


12 

29 

105 

5 

48 

11 

66 
6 
9 

11 
8 

13 

15 
85 
2 
6 
9 
6 
67 


Putjilc 
announce- 
ment 
date  . 


49 


01-May-OO 

18-Apr-OO 

30-Oct-97 

17-May-99 

07-Nov-OO 

27-Jun-OO 
12-May-97 
12^an-99 
12-Jan-99 
29-Jun-99 
23-Mar-99 
31-Jan-OO 

04-WOV-99 

06-Oct-97 

14-May-99 

04-May-99 

18-May-99 

20-JUI-99 

08-Aug-OO 


27-Sep-OO 


13 

76 

38 

10 

6 

8 

18 

85 

3 

3 

2 

2 

67 


17-Nov-OO 

17-Fet>-99 

30-Sep-99 

06-Jun-OO 

23-NOV-99 

1&-Jan-00 

02-99 

05-AU9-99 

18-Sep-OO 

18-May-99 

22-Mar-OO 

02-Oct-OO 

08-May-OO 
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Solicitation 

issued  or 

scheduled 

date 


08->ian-01 

15-Apr-01 

19-Jul-OO 

08-Oec-OO 

30-Apr-01 

^S-Jan-02 

09-Nov-OO 

05-Jan-01 

05-vJan-01 

25-Sep-OO 

12-Jan-01 

2&-Feb-01 

0*-Feb-01 

15-Aug-OO 

13-Oct-OO 

18-Ocl-OO 

07-Aug-OO 

20-Jut-00 

2&-Jan-01 


TBO 


28-Fet>-01 

21^ul-00 

30-Jun-OO 

24-May-01 

30-Apr-01 

1&-May-01 

15-Feb-01 

05-Fet)-01 

TBD 

02-Apr-01 

10-Aug-OO 

22^Jan-01 

01->Jun-01 
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lanet  A.  Long, 

Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc.01-3860  Filed  2-14-01:  8:45aml 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  No.  CP01-81-000] 

Chandeleur  Gas  Pipe  Line  Company; 
Notice  of  Application 

February  9,  2001 . 

Take  notice  that  on  February  5,  2001, 
Chandeleur  Pipe  Line  Company 
(Chandeleur),  P.O.  Box  4879.  Houston. 
Texas  77210-4879.  filed  in  Docket  No. 
CPOl-81-000  an  application  pursuant 
to  Section  7(c)  of  the  Natural  Gas  Act  for 
a  certificate  of  public  convenience  and 
necessity  authorizing  an  increase  in 
total  system  capacity,  all  as  more  fully 
set  forth  in  the  application  on  file  with 
the  Commission  and  open  to  public 
inspection.  This  filing  may  be  viewed 
on  the  web  at  http://www.ferc.fed.us/ 
online/htm  (call  202-208-2222  for 
assistance). 

Chandeleur  proposes  to  increase  the 
maximum  capacity  of  its  system  from 
280,000  Mcf  of  natural  gas  per  day  to 
321.000  Mcf  per  day.  It  is  stated  that  the 
proposed  increase  is  needed  to  more 
closely  match  current  production 
profiles  with  delivery  point  capacities 
and  to  reflect  a  planned  interconnection 
with  Destin  Pipeline  Company,  L.L'.C. 
(Destin).  It  is  asserted  that  the 
interconnection  is  being  installed  on  the 
refinery  grounds  of  Chandeleur's 
affiliate.  Chevron  Products  Company,  a 
division  of  Chevron  USA  Inc.,  in 
Pascagoula,  Mississippi,  by  Chandeleur 
and  Destin  under  their  respective 
blanket  certificates.  It  is  further  asserted 
that  the  increase  in  capacity  can  be 
accomplished  without  an  increase  in 
operating  pressure.  It  is  explained  that 
chandeleur  has  conducted  an  open 
season  for  the  new  capacity  and  is  in  the 
process  of  completing  precedent 
agreements  with  shippers  for  the  new 
capacity. 

Any  questions  regarding  the 
application  should  be  directed  to  Ruth 
A.  Bosek,  Bosek  Law  Firm,  at  (202)  32&- 
5256, 1090  Vermont  Ave.,  NW.,  Suite 
800,  Washington,  DC  20005. 

Any  person  desiring  to  be  heard  or  to 
make  protest  with  reference  to  said 
application  should  on  or  before 
February  20,  2001,  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE..  Washington,  DC  20426, 
a  motion  to  intervene  or  a  protest  in 


accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  175.10).  All  protests 
filed  with  the  Commission  ynll  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules.  Comments  and  protests  may  be 
filed  electronically  in  lieu  of  paper.  See 
18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's 
website  at  http://ferc.fed.us/efi/ 
doorbeII.htm. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natiual  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Chandeleur  to  appear  or 
be  represented  at  the  hearing. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  01-3808  Filed  2-14-01;  8:45  am] 

BNXMQ  cooe  tm-m-m 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  No.  CP01-80-000] 

East  Tennessee  Natural  Gas  Company; 
Notice  of  Application 

February  9.  2001. 

Take  notice  that  on  February  2,  2001, 
East  Tennessee  Natural  Gas  Company 
(East  Tennessee),  Post  Office  Box  1642, 
Houston.  Texas,  77251-1642,  filed  in 
Docket  No.  CPOl-SO-OOO  an  application 
pursuant  to  Section  7(c)  of  the  Natural 
Gas  Act  for  authorization  to  construct, 
own,  and  operate  additional  pipeline 


and  compression  facilities  in  Tennessee 
and  Georgia  and  to  extend  its  Line  3500 
in  Tennessee  and  Georgia  to  provide 
transportation  to  new  customers  in 
Georgia,  all  as  more  fully  set  forth  in  the 
application  on  file  with  the  Commission 
and  open  to  public  inspection.  This 
filing  may  be  viewed  on  the  web  at 
http :// www.ferc.fed.  us/online/htm  (call 
202-208-2222  for  assistance). 

East  Tennessee  proposes  to  construct 
and  operate  approximately  27  miles  of 
20-inch  pipeline  as  an  extension  of  its 
Line  3500  in  Hamilton  County,  TN,  and 
Catoosa,  Whitfield,  and  Murray 
Counties,  GA  (the  Murray  Lateral);  to 
construct  foiu-  20-inch  pipeline  loops 
adjacent  to  the  existing  East  Tennessee 
system  in  Bedford,  Moore,  Franklin, 
Marion,  and  Hamilton  Counties,  TN; 
and  to  hydrostatically  test  four  pipeline 
sections  of  approximately  30  miles  of 
12-inch  pipeline  and  to  increase  the 
maximum  allowable  operating  pressures 
(MAOP)  of  six  pipeline  sections  on  the 
East  Tennessee  system  in  Marshall, 
Bedford,  Moore,  Franklin,  Marion, 
Sequatchie,  McMinn,  and  Gnmdy 
Counties,  TN.  East  Tennessee  also 
proposes  to  install  an  additional  10,950 
horsepower  (hp)  at  two  existing 
compressor  stations  by  increasing 
horsepower  at  Stations  3210  and  3214 
and  to  install  a  1590  hp  compressor  unit 
at  the  new  Station  3216  in  McMinn 
County,  TN,  by  moving  the  existing 
compressor  unit  from  Station  3210.  In 
addition.  East  Tennessee  would 
construct  two  gas  meter  stations  and 
regulators:  one  in  Whitfield  County  and 
one  in  Murray  County,  GA. 

East  Tennessee  states  that  the 
proposed  construction  would  allow  it  to 
provide  5,000  dekatherms  per  day  (Dth/ 
d)  for  Dalton  Utilities  (Dalton),  and  the 
City  of  Cartersville  (Cartersville),  GA; 
and  it  would  provide  increasing 
volumesup  to  165,000  Dth/d  of  firm 
transportation  service  to  Duke  Energy 
Murray,  LLC  (DENA  Murray),  jointly 
referred  to  as  the  Mturay  customers. 
This  transportation  service  will  allow 
Dalton  and  Cartersville  to  meet  the 
anticipated  growth  in  their  existing 
markets  in  the  Georgia  area.  In  addition, 
this  firm  transportation  will  deliver  gas 
supply  to  the  Murray  electric  generating 
plant  (Murray  Energy  facility),  a  1240- 
megawatt  (MW)  gas-fired  power  plant 
being  developed  by  and  to  be  owned  by 
DENA  Murray  in  Murray  County,  GA. 
East  Tenn  estimates  the  cost  of  the 
proposed  facilities  to  be  $69,390,000. 

East  Tenn  proposes  to  provide  service 
pursuant  to  firm  transportation  service 
agreements  entered  into  pursuant  to  its 
Rate  Schedule  FT-A.  However,  service 
to  its  Murray  customers  would  be 
provided  at  an  incremental  rate. 
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East  Tenn  states  that  the  Murray 
Energy  Facility  has  commenced 
construction  and  has  made  significant 
capacity  commitments  for  long  lead- 
time  items,  including  a  contractual 
commitment  with  General  Electric  for 
four  electric  turbines.  Therefore,  East 
Tenn  requests  that  a  certificate  be  issued 
by  August  15,  2001. 

Any  questions  regarding  the 
application  should  be  directed  to  Steven 
E.  Tillman,  Director,  Regulatory  Affairs, 
East  Tennessee  Natural  Gas  Company, 
P.O.  Box  1642,  Houston,  Texas,  77251, 
(713)  627-5044. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
February  March  2^  2001,  file  with  the 
Federal  Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules.  Comments  and  protests  may  be 
filed  electronically  in  lieu  of  paper.  See 
18  CFR  385,2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's 
website  at  http://ferc.fed.us/efl/ 
doorbeII.htm. 

A  person  obtaining  intervenor  status 
will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  ever  one  of  the  intervenors.  An 
Intervenor  can  file  for  rehearing  of  any 
Commission  order  and  can  petition  for 
court  review  of  any  such  order. 
However,  an  intervenor  must  submit 
copies  of  comments  or  any  other  filing 
it  makes  with  the  Commission  to  every 
other  intervenor  in  the  proceeding,  as 
well  as  14  copies  with  the  Commission. 

A  person  does  not  have  to  intervene, 
however,  in  order  to  have  comments 
considered.  A  person,  instead,  may 
submit  two  copies  of  comments  to  the 
Secretary  of  the  Commission. 
Commenters  will  be  placed  on  the 
Commission's  environmental  mailing 
list,  will  receive  copies  of 
environmental  documents  and  will  be 
able  to  participate  in  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Commenters  will  not  be  required  to 


serve  copies  of  filed  documents  on  all 
other  parties.  However,  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  and  will  not  have  the  right 
to  seek  rehearing  or  appeal  the 
Commission's  final  order  to  a  federal 
court. 

The  Commission  will  consider  all 
comments  and  concerns  equally, 
whether  filed  by  commenters  or  those 
requesting  intervenor  status. 

"Take  fiuther  notice  that  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procediue  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
necessary  for  East  Tennessee  to  appear 
or  to  be  represented  at  the  hearing. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  01-3807  Filed  2-14-01;  8:45  am] 

BIUMG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP01 -30-001] 

OkTex  Pipeline  Company;  Notice  of 
Compliance  Filing 

February  9,  2001. 

Take  notice  that  on  January  15,  2001, 
OkTex  Pipeline  Company  (OkTex)  filed 
tariff  sheets  to  comply  with  the 
Commission's  Order  Approving 
Abandonments  and  Issuing  Certificate 
issued  on  December  1 ,  2000  in  Docket 
NO.  CPOl-30-000. 

OkTex  states  that  the  tariff  sheets 
reflect  the  adoption  of  the  rates  related 
to  the  facilities  abandoned  by  ONEOK 
Midstream  Pipeline,  Inc.  (Midstream)  to 
service  over  the  facilities  by  OkTex  as 
authorized  in  Docket  No.  CPOl-30-000. 
Pursuant  to  the  above-mentioned  order, 
OkTex  will  assure  that  there  is  no  rate 
impact  on  the  existing  interruptible 


customers  by  including  all  discount 
arrangements  previously  negotiated  by 
Midstream  and  its  shippers. 

OkTex  states  that  copies  of  the  filing 
have  been  mailed  to  all  affected 
customers  and  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Section  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  petitions  or 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/onhne/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.  us/efi/doorbell.htm. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  01-3806  Filed  2-14-01;  8:45  am) 

BtLUNG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  GT01-10-000] 

PG&E  Gas  Transmission,  Northwest 
Corporation;  Notice  of  Refund  Report 

February  9,  2001 . 

Take  notice  that  on  February  5,  2001, 
PG&E  Gas  Transmission,  Northwest 
Corporation  (GTN)  tendered  for  filing  a 
Refund  Report  for  interruptible 
transportation  revenue  credits  on  its 
Coyote  Springs  Extension. 

GTN  states  that  it  refunded  S844.19  to 
Portland  General  Electric  Company,  the 
sole  eligible  firm  shipper  on  the  Coyote 
Springs  Extension,  by  credit  billing 
adjustment  on  January  5,  2001. 

GTN  further  states  that  a  copy  of  this 
filing  has  been  served  on  all  affected 
customers  and  interested  state 
regulatory  agencies. 
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Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  wdth  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
February  15,  2001.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See.  18  CFR 
385.2001(a](l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www. fere. fed.  us/efi/dooibell.htm. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  01-3809  Filed  2-14-01;  8:45  am] 

■UMO  COK  6717-01-11 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doctat  No.  GT01-11-000] 

PGAE  Gas  Transmission,  Northwest 
Corporation;  Notice  of  Refund  Report 

February  9,  2001. 

Take  notice  that  on  February  5.  2000. 
PG&E  Gas  Transmission,  Northwest 
Corporation  (GTN)  tendered  for  filing  a 
Refund  Report. 

GTN  states  that  this  filing  reports 
GTN's  refund  of  revenues  collected 
under  its  Competitive  Equalization 
Surcharge  mechanism,  in  compUance 
with  Section  35  of  GTN's  FERC  Gas 
Tariff. 

GTN  further  states  that  a  copy  of  this 
filing  has  been  served  on  all  affected 
customers  and  interested  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
February  15,  2001.  Protests  will  be 


considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  p^^ty 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.20001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/  www.ferc.fed.  us/efi/doorbelLhtm, 

Linwood  A.  Wataon, 

Acting  Secretary. 

[FR  Doc.  01-3810  Filed  2-14-01;  8:45  am] 

BtUMQ  CODE  C717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docint  No.  EG01-1 09-000,  «r«/.] 

Midwest  Electric  Power,  Inc.,  et  ^.; 
Electric  Rate  and  Corporate  Regulation 
Hilngs 

February  8,  2001. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Midwest  Electric  Power,  Inc. 

[Docket  No.  EGOl-109-OOOl 

Take  notice  that  on  February  2,  2001, 
Midwest  Electric  Power,  Inc.  (MEP), 
2100  Portland  Road,  P.O.  Box  355, 
Joppa.  IL  62953  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  of 
continued  exempt  wholesale  generator 
status  pursuant  to  part  365  of  the 
Commission's  regulations. 

MEP  is  a  wholly-owned  subsidiary  of 
Electric  Energy,  Inc.  (EEInc).  which 
owns  and  operates  a  coal-fired 
generating  plant  in  Joppa,  IL.  MEP  owns 
and/or  operates  combustion  turbines 
with  a  total  generating  capacity  of 
approximately  260  MW  at  the  site  of  the 
existing  EEInc.  generating  facilities.  All 
of  the  capacity  and  energy  available 
from  those  units  is  being  sold  at 
wholesale. 

Comment  date:  March  1,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 


2.  Freestone  Power  Generation,  L.P. 

[Docket  No  EGOl-1 10-000] 

Take  notice  that  on  February  2.  2001, 
Freestone  Power  Generation,  L.P. 
(Freestone)  filed  with  the  Federal 
Energy  Regulatory  Commission,  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
part  365  of  the  Commission's 
regulations. 

Freestone,  a  Texas  limited 
partnership,  proposed  to  own  and 
operate  an  electric  generating  facility 
and  sell  the  output  at  wholesale  to 
electric  utilities,  an  affiliated  power 
marketer  and  other  purchasers.  The 
focility  is  a  natural  gas-fired,  combined 
cycle  generating  facility,  which  is  under 
construction  near  Fairfield,  Texas. 

Comment  date:  March  1,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

3.  AES  Wolf  HoUow,  L.P. 

[Docket  No.  EGOl-1 11-000] 

Take  notice  that  on  February  2,  2001, 
AES  Wolf  Hollow,  L.P.  (AppUcant), 
1301  Capital  of  Texas  Highway  South, 
Suite  A-302,  Austin,  Texas  78746,  filed 
with  the  Federal  Energy  Regulatory 
Commission,  an  appUcation  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

Applicant  will  own  an  approximately 
730  MW  electric  generating  facility 
located  in  Hood  County,  Texas.  The 
Facility's  electricity  will  be  sold 
exclusively  at  wholesale. 

Comment  date:  March  1,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

4.  Dominion  Nuclear  Connecticut,  Inc. 

[Docket  No.  EGOl-1 12-000] 

Take  notice  that  on  February  2,  2001, 
Dominion  Nuclear  Connecticut.  Inc. 
(DNC)  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations.  DNC  is 
an  indirect  wholly-owned  subsidiary  of 
Dominion  Energy,  Inc.,  which  is,  in 
turn,  a  wholly-owned  subsidiary  of 
Dominion  Resources.  Inc.  (Dominion),  a 
Virginia  corporation.  Dominion  is  a 
registered  holding  company  under  the 
Public  Utility  Holding  Company  Act  of 
1935  (1935  Act). 

DNC  will  acquire,  own  and  operate 
the  Millstone  Nuclear  Power  Station 
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located  in  Waterford.  Connecticut  (the 
Facility).  The  Facility  consists  of 
Millstone  Unit  1,  a  660-MW  reactor  that 
was  retired  from  service  in  July  1998 
and  is  being  decommissioned;  Millstone 
Unit  2,  an  operating  875-MW  reactor; 
and  93.47%  of  the  ownership  interests 
in  Millstone  Unit  3,  an  operating  1,154- 
MW  reactor. 

Comment  date:  March  1,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

5.  Dominion  Nuclear  Holdings,  Inc. 

[Docket  No.  EGOl-llS-OOO] 

Take  notice  that  on  February  2,  2001, 
Dominion  Nuclear  Holdings,  Inc.  (DNH) 
filed  with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations.  DNH  is 
an  indirect  wholly-owned  subsidiary  of 
Dominion  Energy,  Inc.,  which  is,  in 
turn,  a  wholly-owned  subsidiary  of 
Dominion  Resources,  Inc.  (Dominion),  a 
^^rginia  corporation.  Dominion  is  a 
registered  holding  company  imder  the 
Public  Utility  Holding  Company  Act  of 
1935  (1935  Act). 

DNH  owns  5%  of  the  voting  securities 
of  Dominion  Nuclear  Marketing  m, 
L.L.C.  (DMN  ni).  An  affiliate  of  DNM  ffl. 
Dominion  Nuclear  Connecticut,  Inc. 
(DNC),  will  acquire,  own  and  operate 
the  Millstone  Nuclear  Power  Station 
located  in  Waterford,  Connecticut  (the 
Facility).  The  Facility  consists  of 
Millstone  Unit  1,  a  660-MW  reactor  that 
was  retired  from  service  in  July  1998 
and  is  being  decommissioned;  Millstone 
Unit  2,  an  operating  875-MW  reactor; 
and  93.47%  of  the  ownership  interests 
in  Millstone  Unit  3,  an  operating  1,154- 
MW  reactor.  DNM  III  will  purchase  from 
DNC,  and  resell  at  wholesale,  a  portion 
of  the  power  generated  by  the  Facility. 

Comment  date:  March  1,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

6.  Dominion  Nuclear,  Inc. 

[Docket  No.  EG01-114-000] 

Take  notice  that  on  February  2,  2001, 
Dominion  Nuclear,  Inc.  (DNI)  filed  with 
the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

DNI  is  a  wholly-owned  subsidiary  of 
Dominion  Energy,  Inc.,  which  is,  in 


turn,  a  wholly-owned  subsidiary  of 
Dominion  Resources,  Inc.  (Dominion),  a 
Virginia  corporation.  Dominion  is  a 
registered  holding  company  under  the 
Public  Utility  Holding  Company  Act  of 
1935  (1935  Act). 

Through  its  ownership  of  Dominion 
Nuclear  Marketing  I,  Inc.  (DNM  I), 
Dominion  Nuclear  Marketing  11,  Inc. 
(DNM  n).  Dominion  Marketing  m. 
L.L.C.  (DNM  m)  and  Dominion  Nuclear 
Holdings,  Inc.  (DNH),  DNI  indirectly 
owns  Dominion  Nuclear  Connecticut, 
Inc.  (DNC).  DNC  will  acquire,  own  and 
operate  the  Millstone  Nuclear  Power 
Station  located  in  Waterford, 
Connecticut  (the  Facility).  The  Facility 
consists  of  Millstone  Unit  1,  a  660-MW 
reactor  that  was  retired  from  service  in 
July  1998  and  is  being  decommissioned; 
Millstone  Unit  2,  an  operating  875-MW 
reactor;  and  93.47%  of  the  ownership 
interests  in  Millstone  Unit  3,  an 
operating  1,154-MW  reactor.  Each  of 
DNM  I,  DNM  n  and  DNM  ID  wiU 
purchase  from  DNC,  and  resell  at 
wholesale,  a  portion  of  the  power 
generated  from  the  FaciUty. 

Comment  date:  March  1 ,  2001 ,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

7.  Dominion  Nuclear  Marketing  I,  Inc. 

[Docket  No.  EGOl-1 15-000] 

Take  notice  that  on  February  2,  2001, 
Dominion  Nuclear  Marketing  I,  Inc. 
(DNM  I)  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

DNM  I  is  an  indirect  wholly-owned 
subsidiary  of  Dominion  Energy,  Inc., 
which  is,  in  turn,  a  wholly-owned 
subsidiary  of  Dominion  Resources,  Inc. 
(Dominion),  a  Virginia  corporation. 
Dominion  is  a  registered  holding 
company  under  the  Public  Utility 
Holding  Company  Act  of  1935  (1935 
Act). 

DNM  I  owns  25%  of  its  affiliate. 
Dominion  Nuclear  Connecticut,  Inc. 
(DNC),  which  will  acquire,  own  and 
operate  the  Millstone  Nuclear  Power 
Station  located  in  Waterford, 
Connecticut  (the  Facility).  The  Facility 
consists  of  Millstone  Unit  1,  a  660-MW 
reactor  that  was  retired  from  service  in 
July  1998  and  is  being  decommissioned; 
Millstone  Unit  2,  an  operating  875-MW 
reactor;  and  93.47%  of  the  ownership 
interests  in  Millstone  Unit  3,  an 
operating  1,154-MW  reactor.  DNM  I  will 
piux:hase  from  DNC,  and  resell  at 
wholesale,  a  portion  of  the  power 
generated  by  the  Facility. 


Comment  date:  March  1,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  appUcation. 

8.  Dominion  Nuclear  Marketing  II,  Inc. 

[Docket  No.  EGOl-1 16-000] 

Take  notice  that  on  February  2,  2001, 
Dominion  Nuclear  Marketing  n.  Inc. 
(DlVfM  n)  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

DIMM  II  is  an  indirect  wholly-owned 
subsidiary  of  Dominion  Energy,  Inc., 
which  is,  in  tiuu,  a  wholly-owned 
subsidiary  of  Dominion  Resources,  Inc. 
(Dominion),  a  Virginia  corporation. 
Dominion  is  a  registered  holding 
company  under  the  Public  Utility 
Holding  Company  Act  of  1935  (1935 
Act). 

DIMM  n  owns  70%  of  its  affiliate. 
Dominion  Nuclear  Connecticut,  Inc. 
(DNC),  which  will  acquire,  own  and 
operate  the  Millstone  Nuclear  Power 
Station  located  in  Waterford, 
Connecticut  (the  Facility).  The  Facility 
consists  of  Millstone  Unit  1,  a  660-MW 
reactor  that  was  retired  from  service  in 
July  1998  and  is  being  decommissioned; 
Millstone  Unit  2,  an  operating  875-MW 
reactor;  and  93.47%  of  the  ownership 
interests  in  Millstone  Unit  3,  dn 
operating  1,154-MW  reactor.  DNM  IJ 
will  purchase  from  DNC,  and  resell  at 
wholesale,  a  portion  of  the  power 
generated  by  the  Facility. 

Comment  date:  March  1,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  appUcation. 

9.  Dominion  Nuclear  Maiiusting  m, 

1..  I  .-1  .- 

[Docket  No.  EGOl-1 17-000] 

Take  notice  that  on  February  2,  2001, 
Dominion  Nuclear  Marketing  III,  L.L.C. 
(DNM  III)  filed  with  the  Federal  Energy 
Regulatory  Commission  an  appUcation 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

DNM  in  is  an  indirect  wholly-owned 
subsidiary  of  Dominion  Energy,  Inc., 
which  is,  in  turn,  a  wholly-owned 
subsidiary  of  Dominion  Resources,  Inc. 
(Dominion),  a  Virginia  corporation. 
Dominion  is  a  registered  holding 
company  under  the  Public  Utility 
Holding  Company  Act  of  1935  (1935 
Act). 

DNM  in  owns  5%  of  the  voting 
seciirities  of  its  affiliate.  Dominion 
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Nuclear  Connecticut,  Inc.  (DNC),  which 
will  acquire,  own  and  operate  the 
Millstone  Nuclear  Power  Station  located 
in  Waterford,  Connecticut  (the  Facility). 
The  Facility  consists  of  Millstone  Unit 

I ,  a  660-MW  reactor  that  was  retired 
from  service  in  July  1998  and  is  being 
decommissioned;  Millstone  Unit  2,  an 
operating  875-MW  reactor;  and  93.47% 
of  the  ownership  interests  in  Millstone 
Unit  3,  an  operating  1,154-MW  reactor. 
DNM  in  will  purchase  from  DNC,  and 
resell  at  wholesale,  a  portion  of  the 
power  generated  by  the  Facihty. 

Comment  date:  March  1,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

10.  Rumfbrd  Power  Associates  L.P., 
TiTeiton  Power  Associates  L^. 

(Docket  No.  ELOl-31-OOOl 

Take  notice  that  on  January  29,  2001 , 
Rumford  Power  Associates  L.P.  and 
Tiverton  Power  Associates  L.P. 
(Applicants]  filed  with  the  Federal 
Energy  Regulatory  Commission  a 
petition  for  declaratory  order 
disclaiming  jurisdiction. 

The  Apphcants  are  seeking  a 
disclaimer  of  jurisdiction  in  connection 
with  a  sale  leaseback  financing 
involving  the  Rumford  and  Tiverton 
Facihties,  two  265-MW  natural  gas-fired 
electric  generation  facilities  located  in 
Rumford,  Maine,  and  Tiverton,  Rhode 
Island,  respectively. 

Comment  date:  February  28,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

II.  Arizona  Public  Service  Company 

[Docket  No.  EROl-1 73-0001 

Take  notice  that  on  February  5,  2001, 
Arizona  Public  Service  Company 
tendered  for  filing  a  letter  in  compUance 
with  the  Conunission's  November  30, 
2000.  Order. 

A  copy  of  this  filing  has  been  served 
on  the  all  parties  of  the  official  service 
list. 

Comment  date:  February  26,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Duke  Energy  Audrain,  LLC 

(Docket  No.  ER01-884-000| 

Take  notice  that  on  February  5,  2001, 
Duke  Energy  Audrain,  LLC  (Duke 
Audrain],  tendered  for  filing  request  for 
withdrawal  of  its  January  3.  2001 
apphcation  for  an  order  accepting  rates 
for  filing,  determining  rates  to  be  just 
and  reasonable  and  granting  certain 
waivers  and  pre-approvals. 


Comment  date:  February  26,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  American  Transmission  Systems, 
Inc. 

[Docket  No.  EROl-11 70-000] 

Take  notice  that  on  February  5,  2001, 
American  Transmission  Systems,  Inc. 
(ATSI),  tendered  for  filing  a  Generator 
Interconnection  and  Operating 
Agreement  to  provide  a  connection  of 
electric  generating  focilities  owned  and 
operated  by  Troy  Energy,  L.L.C.,  to  the 
ATSI  Transmission  System  and  for 
coordination  of  the  operation  and 
maintenance  of  those  bcilities  with 
ATSI. 

The  proposed  effective  date  for  the 
Generator  Interconnection  and 
Operating  Agreement  is  January  6,  2001. 

Copies  of  this  filing  have  been  served 
on  the  Ohio  and  Pennsylvania  utility 
commissions  and  the  generator. 

Comment  date:  February  26,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Cinergy  Services,  bic. 

(Docket  No.  EROl-11 71-000) 

Take  notice  that  on  February  5,  2001, 
Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  Notice  of 
Assignment  from  Public  Service  Electric 
and  Gas  Company  to  PSEG  Energy 
Resources  &  Trade  LLC. 

Cinergy  respectfully  requests  waiver 
of  notice  to  permit  the  Notice  of 
Assignment  to  be  made  effective  as  of 
the  date  of  the  Notice  of  Assignment. 

A  copy  of  the  filing  was  served  upon 
PSEG  Energy  Resources  &  Trade  LLC. 

Comment  date:  February  26,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Cabrillo  Power  I  LLC,  Cabrillo 
Power  n  LLC 

(Docket  No.  EROl-11 73-000] 

Take  notice  that  on  February  5,  2001, 
Cabrillo  Power  I  LLC  and  Cabrillo 
Power  n  LLC  (Cabrillo  I  k  U),  tendered 
for  filing  their  annual  update  filing 
governing  Rehability  Must  Run  (RMR) 
services  provided  by  their  power  plants 
to  the  California  Independent  System 
Operator  Corporation  (ISO).  Cabrillo  I  & 
n's  filing  includes  an  agreed  upon  one- 
year  extension  of  the  RMR  Agreements, 
and  provides  updates  to  various 
Schedules  appended  to  the  RMR 
Agreements  related  to  Contract  Service 
Limits,  Fixed  Option  Payment  Factors, 
Target  Available  Hours,  and  pre-paid 
Start-up  Charges  under  the  RMR  Service 
Agreements. 

Cabrillo  I  &  n  request  an  effective  date 
of  January  1,  2001. 


Copies  of  this  filing  have  been  served 
upon  the  ISO,  the  California  Electricity 
Oversight  Board,  the  California  Public 
Utilities  Commission  and  the  San  Diego 
Gas  &  Electric  Company. 

Comment  date:  February  26,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Hunlock  Creek  Energy  Ventures 
G.P. 

[Docket  No.  EROl-11 74-000] 

Take  notice  that  on  February  5,  2001, 
Hunlock  Creek  Energy  Ventures  G.P. 
(Energy  Ventvues],  tendered  for  filing 
Service  Agreements  for  wholesale 
power  sales  transactions  imder  Energy 
Ventiues"  FERC  Electric  Tariff  Original 
Volume  No.l,  between  Energy  Ventures 
and  UGI  Development  Company  and 
Allegheny  Energy  Supply  Company, 
LLC. 

Energy  Ventures  requests  an  effective 
date  of  April  6,  2001,  for  the  Service 
Agreements. 

Comment  date:  February  26,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  UGI  Utilities,  Inc. 

(Docket  No.  EROl-11 75-000] 

Take  notice  that  on  February  5,  2001, 
UGI  Utilities,  Inc.,  tendered  for  filing  an 
Interconnection  Agreement  with 
Hunlock  Creek  Energy  Ventures  G.P., 
designated  as  Service  Agreement  No. 
557  under  PJM  Interconnection  L.L.C."8 
FERC  Electric  Tariff  Third  Revised 
Volume  No.  1. 

UGI  Utilities,  Inc.,  requests  an 
effective  date  of  December  9,  2000. 

Comment  date:  February  26,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Potomac  Electric  Power  Company 

(Docket  No.  EROl-1 189-000] 

Take  notice  that  on  February  1,  2001, 
Potomac  Electric  Power  Company 
(Pepco),  tendered  for  filing  notice  of 
termination  of  the  Agreement  for  Sale 
and  Purchase  of  Electric  Power  and 
Energy  with  Southern  Maryland  Electric 
Cooperative,  Inc. 

Comment  date:  February  22,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Mirant  Delta,  LLC,  Mirant  Potrero, 
LLC,  Complainants,  v.  California 
Independent  System  Operator 
Corporation,  Respondent 

(Docket  No.  ELOl-35-000) 

Take  notice  that  on  February  6,  2001, 
Mirant  Delta,  LLC  and  Mirant  Potrero, 
LLC  (collectively,  Mirant),  tendered  for 
filing  a  complaint  alleging  that  the 
California  Independent  System  Op>erator 
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iriolated  the  Federal  Power  Act  and 
irior  Commission  orders  through 
^eating  a  non-independent  governance 
board  and  failure  to  adequately  pursue 
payments  from  market  participants. 
Mirant  requested  fast  track  processing 
for  this  complaint. 

Copies  of  the  filing  were  served  upon 
the  ISO,  its  coimsel,  the  California 
Public  Utilities  Commission,  and  other 
interested  parties. 

Comment  date:  February  26,  2001 ,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  Answers  to  the 
complaint  shall  also  be  filed  on  or 
before  February  26,  2001. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(PR  Doc.  01-3805  Filed  2-1 4-01;. 8:45  am) 

BiLUNG  COOC  «n7-01-P 


PARTMEffT  OF  ENERGY 

I  Energy  Regulatory 
mission 

>)ect  No.  2689-021] 

,E.W.  Hydro,  Inc.;  Notice  of 
Availability  of  Draft  Environmental 
Assessment  and  Soliciting  Comments 

February  9,  2001. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  18  CFR  part  380  (Order  486, 
52  FR  47897),  the  Commission's  Office 
of  Energy  Projects  has  reviewed  an 
application  to  modify  Article  401  of  the 
license  for  the  Oconto  Falls  Project, 
FERC  No.  2689-021.  Article  401 


requires  the  licensee  to  operate  the 
project  in  a  run-of-river  mode  (ROR) 
with  a  reservoir  operating  range  of 
701.92  ±0.3  feet  NGVD.  The  licensee 
requests  that  Article  401  be  amended  to 
only  require  the  minimum  reservoir 
operating  elevation  of  701.62  NGVD, 
currently  allowed  by  Article  401 ,  with 
no  maximum  operating  limit.  The 
Oconto  Falls  Project  is  located  in 
Oconto  Falls,  on  the  Oconto  River, 
Oconto  County,  Wisconsin.  A  Draft 
Environmental  Assessment  (DEA)  was 
prepared  for  the  amendment  request. 
The  DEA  finds  the  licensee's  request  to 
amend  Article  401  by  eliminating  the 
maximiun  operating  elevation,  with 
staffs  recommendations,  would  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

The  DEA  was  written  by  staff  in  the 
Office  of  Energy  Projects,  Federal 
Energy  Regulatory  Commission.  Copies 
of  the  DEA  can  be  viewed  in  the  Public 
Reference  Room,  Room  2-A,  of  the 
Commission's  offices  at  888  First  Street, 
NE.,  Washington,  DC  20426.  The  DEA 
may  also  be  viewed  on  the  web  at  http:/ 
/www.ferc.fed.  us/ online/ rims. htm 
(please  call  (202)  208-2222  for 
assistance). 

Comments  on  the  DEA  must  be  filed 
with  the  Commission  within  40  days 
from  the  date  of  this  notice.  Comments 
should  be  addressed  to:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Please  reference  the  niunber,  P-2689- 
021,  on  any  comments  filed.  Comments 
and  protests  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  at  http://www.ferc.fed.us/efi/ 
doorbell.htm. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  01-3811  Filed  2-14-01;  8.45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  To 
Intervene  and  Protests 

February  9,  2001. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 

a.  Type  of  Application:  New  Minor 
License. 


b.  Project  No.:  3516-008. 

c.  Date  Filed:  October  3,  2000. 

d.  Applicant:  City  of  Hart,  Michigan. 

e.  Name  of  Project:  Hart  Hydroelectric 
Project. 

f.  Location:  On  the  South  Branch  of 
the  Pentwater  River,  in  Oceana  Coimty, 
near  Hart,  Michigan.  The  project  does 
not  affect  federal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Scott  Huebler, 
City  Manager,  City  of  Hart,  407  State 
Street,  Hart,  Michigan  49420,  (231)  873- 
2488. 

i.  FERC  Contact:  Steve  Kartalia,  (202) 
219-2942  or 
stepben.kartalia@FERC.fed.us. 

j.  Deadline  for  filing  motions  to 
intervene  or  protests:  60  days  from  the 
issuance  date  of  this  notice. 

All  dociunents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington.  DC  20426. 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.us/efi/doorbelI.htm. 

The  Commission's  Rules  of  Practice 
require  all  intervenors -filing  documents 
with  the  Commission  to  serve  a  copy  of 
that  dociunent  on  each  person  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervener  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

k.  This  application  has  been  accepted, 
but  is  not  ready  for  environmental 
analysis  at  this  time. 

1.  The  existing  Hart  Hydroelectric 
Project  consists  of:  (1)  A  580-foot-long 
earthen  dam;  (2)  a  40-foot-long  concrete- 
lined  spillway;  (3)  a  240-acre  reservoir; 

(4)  a  powerhouse  containing  2  S. 
Morgan  Smith  vertical  shaft  turbines 
and  2  generators,  with  a  total  hydraulic 
capacity  of  135  cubic  feet  per  second 
and  an  installed  generating  capacity  of 
320  kilowatts;  (5)  a  1 -mile-long 
transmission  line  that  connects  the 
project  with  the  Hart  Diesel  Plant;  and 

(5)  appurtenant  facilities.  The  applicant 
estimates  that  the  total  average  annual 
generation  is  between  350,000  and 
400,000  kilowatthours.  The  project 
operates  in  a  run-of-river  mode  and  all 
generated  power  is  distributed  to 
customers  of  the  City  of  Hart  Electric 
Department  via  the  City's  transmission 
and  distribution  system. 
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m.  A  copy  of  the  appUcation  is 
available  for  insp>ectioii  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street.  NE..  Room  2-A, 
Washington.  DC  20426,  or  by  calling 
(202)  208-1371.  The  application  may  be 
viewed  on  http://www.ferc.fBd.us/ 
online/rims.htm  (call  (202)  208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

n.  Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  Rules  of  Practice 
and  Procedure.  18  CFR  385.210, 
385.211,  and  385.214.  In  determining 
the  appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  application. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "PROTEST"  or 
"MOTION  TO  INTERVENE";  (2)  set 
forth  in  the  heading  the  name  of  the 
applicant  and  the  project  number  of  the 
application  to  which  the  filing 
responds;  (3)  fiimish  the  name,  address, 
and  telephone  number  of  the  person 
protesting  or  intervening;  and  (4) 
otherwise  comply  with  the  requirements 
of  18  CFR  385.2001  through  385.2005. 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
A  copy  of  any  protest  or  motion  to 
intervene  must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application. 

Linwood  A.  Watson,  )r.. 

Acting  Secretary. 

[PR  Doc.  01-3812  Filed  2-14-01;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  RM98-1-000] 

Regulations  Governing  Off-the-Record 
Communications;  Public  Notice 

February  9.  2001. 

This  constitutes  notice,  in  accordance 
with  18  CFR  385.2201(h),  of  the  receipt 
of  exempt  and  prohibited  off-the-record 
communications. 

Order  No.  607  (64  FR  51222, 
September  22,  1999)  requires 
Conmiission  decisional  employees,  who 
make  or  receive  an  exempt  or  a 
prohibited  off-the-record 


communication  relevant  to  the  merits  of 
a  contested  on-the-record  proceeding,  to 
deliver  a  copy  of  the  communication,  if 
written,  or  a  summary  of  the  substance 
of  any  oral  communication,  to  the 
Secretary. 

Prohibited  communications  will  be 
included  in  a  public,  non-decisional  file 
associated  with,  but  not  part  of,  the 
decisional  record  of  the  proceeding, 
unless  the  Commission  determines  that 
the  prohibited  communication  and  any 
responses  thereto  should  become  part  of 
the  decisional  record,  the  prohibited  off- 
the-record  communication  will  not  be 
considered  by  the  Commission  in 
reaching  its  decision.  Parties  to  a 
proceeding  may  seek  the  opportimity  to 
respond  to  any  facts  or  contentions 
made  in  a  prohibited  off-the-record 
communication,  and  may  request  that 
the  Commission  place  the  prohibited 
communication  and  responses  thereto 
in  the  decisional  record.  The 
Commission  will  grant  such  requests 
only  when  it  determines  that  fairness  so 
requires.  Any  person  identified  below  as 
having  made  a  prohibited  off-the-record 
communication  should  serve  the 
dociiment  on  all  parties  listed  on  the 
official  service  list  for  the  applicable 
proceeding  in  accordance  with  Rule 
2010, 18  CFR  385.2010. 

Exempt  off-the-record 
communications  will  be  included  in  the 
decisional  record  of  the  proceeding, 
unless  the  communication  was  with  a 
cooperating  agency  as  described  by  40 
CFR  1501.6,  made  under  18  CFR 
385.2201(e)91)(v). 

The  following  is  a  list  of  exempt  and 
prohibited  off-the-record 
communications  received  in  the  Office 
of  the  Secretary  within  the  preceding  14 
days.  The  docimients  may  be  viewed  on 
the  Internet  at  http://www.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance). 

Exempt 

1.  Project  No.  1962;  2-7-01;  Nicholas 
Jayjack  and  Chuck  Hall 

2.  CPOl-3 1-000;  2-7-01;  David 
Swearingen.  FERC 

3.  Project  No.  137;  2-5-01;  Glen  Caruso 

5.  Project  No.  137;  2-7-01;  Glen  Caruso 

6.  Project  No.  137;  2-5-01;  Glen  Caruso 

7.  Project  No.  137;  2-5-01;  Chuck 
Whatford 

8.  Project  No.  137;  2-5-01;  Chuck 
Whatford 

9.  Project  No.  137;  2-5-01;  Frank 
Winchell.  FERC 

10.  Project  No.  137;  2-5-01;  Frank 
Winchell,  FERC 

11.  Project  No.  137;  2-5-01;  Shelly 
Davis-King 

12.  Project  No.  137;  2-5-01;  Shelly 
Davis-King 


13.  Project  Nos.  2777.  2061. 1975;  2-5- 
01 ;  Mark  Druss 

14.  Project  Nos.  2777.  2061,  1975;  2-5- 
01;  Susan  Pengilly  Neitzel 

15.  Project  Nos.  2777,  2061,  1975;  2-5- 
01;  Mark  Druss 

16.  Project  Nos.  2777,  2061, 1975;  2-5- 
01;  Lorraine  S.  Gross 

17.  Project  Nos.  2777,  2061,  1975;  2-5- 
01 ;  Mark  Druss 

18.  Project  Nos.  2777,  2061,  1975;  2-5- 
01;  Mark  Druss 

19.  Project  Nos.  2777.  2061. 1975;  2-5- 
01;  Mark  Druss 

20.  Project  Nos.  2777.  2061. 1975;  2-5- 
01;  Carol  Gleichman 

21.  CPOl-12-000;  2-2-01;  Juan  Polit. 
FERC 

Prohibited 

1.  RPOO-332-000;  2-5-01;  Mark  Lewis 

Linwood  A.  Wataon,  Jr., 

Acting  Secretary. 

[FR  Doc.  01-3813  Filed  2-14-01;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-694&-1] 

Science  Advisory  Board;  Notification 
of  Thrse  Putrilc  Advisory  Committee 
Meetings 

Pursuant  to  the  Federal  Advisory 
Committee  Act.  Public  Law  92-463. 
notice  is  hereby  given  of  three  meetings 
of  the  Joint  Subcommittee  on  Industrial 
Ecology  and  Environmental  Systems 
Management  of  the  US  EPA  Science 
Advisory  Board's  (SAB)  Environmental 
Engineering  Committee  (EEC).  First,  the 
Subcommittee  will  meet  by  conference 
call  from  1-2  p  jn  on  Thursday  March 
1.  2001.  From  March  21  to  23.  the 
Subcommittee  will  meet  face-to-face  in 
conference  room  130/138  of  the 
National  Risk  Management  Research 
Laboratory  at  the  Environmental 
Protection  Agency's  Andrew  W. 
Breidenback  Environmental  Research 
Facility,  26  West  Martin  Luther  King 
Boulevard,  Cincinnati,  Ohio.  The 
Subcommittee  will  convene  at  8:30  a.m. 
on  Wednesday  March  21  and  adjourn  no 
later  than  3  p.m.  Friday  March  23.  The 
Subcommittee  may  begin  earlier  and 
end  later  otherwise  as  needed  for  the 
work.  Finally,  on  Wednesday  April  18 
the  Subcommittee  will  meet  by 
conference  call  from  1-3  p.m. 

Both  conference  call  meetings  will  be 
coordinated  through  a  conference  call 
connection  in  room  6450C  Ariel  Rios 
North  {6th  Floor),  U-S.  Environmental 
Protection  Agency.  1200  Pennsylvania 
Avenue  N.W..  Washington.  DC.  The 
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public  is  strongly  encouraged  to  attend 
the  meeting  through  a  telephonic  link, 
but  may  attend  physically  if 
arrangements  are  made  in  advance  with 
the  SAB  staff.  In  both  cases, 
arrangements  should  be  made  with  the 
SAB  staff  by  noon  the  Wednesday 
before  the  meeting.  Staff  may  not  be  able 
to  accommodate  the  presence  of  people 
who  appear  in  person  without  advance 
notice.  Additional  instructions  about 
how  to  participate  in  the  conference 
calls  can  be  obtained  by  calling  Ms. 
Mary  Winston,  Management  Assistant, 
at  (202)  564-4538,  and  via  e-mail  at: 
winston.mary^epa.gov. 

All  times  noted  are  Eastern  Standard 
Time.  All  meetings  are  open  to  the 
public,  however,  seating  is  limited  and 
available  on  a  first  come  basis. 
Important  Notice:  Documents  that  are 
the  subject  of  SAB  activities  are 
normally  available  from  the  originating 
EPA  office  and  are  not  available  bom 
the  SAB  Office — information  concerning 
availability  of  dociunents  from  the 
relevant  Program  Office  is  included 
below. 

Purpose  of  the  Meetings 

1 1  1.  The  purpose  of  the  March  1,  2001 
conference  call  meeting  is  to  allow  the 
Subcommittee  and  the  Agency  to 
complete  preparations  for  the  face-to 
face  meeting  on  March  21-23,  2001. 

2.  At  the  March  21-23.  2001  meeting, 
the  Committee  will  conduct  a 
consultation  on  environmental  systems 
management  research  at  EPA  and 
prepare  a  commentary  on  industrial 
ecology. 

A  "consultation"  is  a  means  of 
conferring,  as  a  group  of  knowledgeable 
individuals,  in  public  session  with  the 
Agency  on  a  technical  matter,  before  the 
Agency  has  begim  substantive  work  on 
that  issue.  The  goal  is  to  leaven  EPA's 
thinking  by  brainstorming  a  variety  of 
approaches  to  the  problem  very  early  in 
the  development  process.  There  is  no 
attempt  or  intent  to  express  an  SAB 
consensus  or  to  generate  a  formal  SAB 
position.  The  Board,  via  a  brief  letter, 
simply  notifies  the  Administrator  that  a 
Consultation  has  taken  place. 

The  Subcommittee  will  prepare  by 
individually  selecting  and  reading 
documents  that  provide  background 
information  on  the  direction  and  focus 
of  EPA's  programs  and  those  being 
conducted  by  or  under  the  sponsorship 
of  other  government  agencies, 
corporations,  and  Non  governmental 
organizations  (NGOs).  The  purpose  of 
this  preparation  is  to  understand  the 
context  for  the  Environmental  Systems 
Management  research  program. 

Also,  the  Subcommittee  will  review  a 
short  document  prepared  by  the  Agency 


which  describes  the  direction,  scope, 
and  focus  of  EPA's  current  and  planned 
research  and  expertise  in  the  areas  that 
comprise  Environmental  Systems 
Management.  Information  in  the 
document  may  be  supplemented  by 
briefings,  Q&A  and  discussion  with  the 
Subcommittee  and  relevant  ORD  staff. 

This  is  the  tentative  charge  for  this 
consultation.  The  Subcommittee  will 
not  attempt  to  develop  a  consensus. 
IndividuaJ  members  will  comment  on: 

(a)  the  completeness  of  EPA's  existing 
and  planned  research  programs  in 
Environmental  Systems  Management; 

(b)  whether  scope,  direction,  and 
focus  draw  on  EPA  strengths  and 
support  EPA's  mission; 

(c)  whether  the  Agency's  assembled 
expertise  is  sufficient  to  address  the 
multi-disciplinary  nature  of  this  type  of 
research; 

(d)  the  appropriateness  of  the  EPA 
program  given  its  strengths  and 
weaknesses; 

(e)  whether  there  is  a  soimd  scientific 
basis  for  the  program; 

(f)  overlaps  with  programs  of  other 
agencies,  corporations,  and  NGOs 

(g)  the  advisability  of  better 
coordination  among  different  groups; 

(h)  the  forms  such  coordination  might 
take;  and 

(i)  the  adequacy  of  the  planned 
budget. 

While  no  written  report  will  be 
prepared  of  the  Subcommittee's 
thoughts,  individual  members  will  be 
encouraged  to  provide  thefr  comments 
in  writing  to  the  DFO  who  will  include 
these  with  the  minutes  of  the  meeting. 

A  "commentary"  is  a  short 
communication  that  provides 
unsolicited  SAB  advice  about  a 
technical  issue  the  Board  feels  should 
be  drawn  to  the  Administrator's 
attention.  The  tentative  charge  for  this 
commentary  is: 

(a)  The  Commentary  will  provide  an 
overview  of  Industrial  Ecology, 
including,  for  reference,  a  brief 
summary  of  activities  at  EPA. 

(b)  The  Commentary  will  address  how 
Industrial  Ecology  is  consistent  with, 
and  complementary  to.  the  single- 
pollutant,  risk-based  approach  to 
environmental  management. 

(c)  The  Commentary  will  address  the 
implications  of  industrial  ecology  for 
environmental  policy,  including 
identification  of  potential  applications 
at  EPA. 

(d)  The  Commentary  will  address  the 
kinds  of  research  that  would  strengthen 
the  scientific  foundation  of  Industrial 
Ecology  and  provide  a  robust  framework 
for  application  to  environmental  policy. 

3.  Ine  Subcommittee  will  meet  by 
conference  call  on  April  18,  2001  from 


1-3  p.m.  to  complete  any  remaining 
business  from  the  March  21-23,  2001 
meeting. 

Availability  of  Materials — Copies  of 
the  brief  descriptive  material  prepared 
by  the  Agency  for  the  Environmental 
Systems  Management  Research 
consultation  can  be  obtained  after 
February  20,  2001  from  Ms.  Amy  Fox. 
U.S.  Environmental  Protection  Agency, 
26  West  Martin  Luther  King  Drive,  MS- 
498,  Cincinnati.  OH  45268.  Ms.  Fox  may 
be  reached  by  telephone  at  (513)  56»- 
7079;  fax  (513)  487-2511.  and  by  email 
at  fox.amy®epa.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Any 
member  of  the  public  wishing  further 
information  concerning  this  meeting  or 
wishing  to  submit  brief  oral  comments 
(10  minutes  or  less)  must  contact  Ms. 
Kathleen  White.  Designated  Federal 
Officer,  Science  Advisory  Board 
(1400A),  U.S.  Environmental  Protection 
Agency,  1200  Pennsylvania  Avenue, 
NW.  Washington.  DC  20460;  telephone 
(202)  564-4559;  fax  (202)  501-0582;  or 
via  e-mail  at  conway.kathleenSiepa.gov. 
Requests  for  oral  comments  must  be  in 
writing  (e-mail,  fax  or  mail)  and 
received  by  Ms.  Kathleen  White  no  later 
than  noon  Eastern  Standard  Time  on  the 
Wednesday  before  the  scheduled 
meeting. 

Providing  Oral  or  Written  Comments  at 
SAB  Meetings 

It  is  the  policy  of  the  Science 
Advisory  Board  to  accept  written  public 
comments  of  any  length,  and  to 
accommodate  oral  public  comments 
whenever  possible.  The  Science 
Advisory  Board  expects  that  public 
statements  presented  at  its  meetings  will 
not  be  repetitive  of  previously 
submitted  oral  or  written  statements. 
Oral  Comments:  In  general,  each 
individual  or  group  requesting  an  oral 
presentation  at  a  face-to-face  meeting 
will  be  limited  to  a  total  time  of  ten 
minutes.  For  teleconference  meetings, 
opportunities  for  oral  comment  will 
usually  be  limited  to  no  more  than  three 
minutes  per  speaker  and  no  more  than 
fifteen  minutes  total.  Deadlines  for 
getting  on  the  public  speaker  list  for  a 
meeting  are  given  above.  Speakers 
should  bring  at  least  35  copies  of  their 
comments  and  presentation  slides  for 
-  distribution  to  Uie  reviewers  and  public 
at  the  meeting.  Written  Comments: 
Although  the  SAB  accepts  written 
comments  until  the  date  of  the  meeting 
(unless  otherwise  stated),  written 
comments  should  be  received  in  the 
SAB  Staff  Office  at  least  one  week  prior 
to  the  meeting  date  so  that  the 
comments  may  be  made  available  to  the 
committee  for  their  consideration. 
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Comments  should  be  supplied  to  Ms. 
White  at  the  address/contact 
information  noted  above  in  the 
following  formats:  one  hard  copy  with 
original  signature,  and  one  electix)nic 
copy  via  e-mail  (acceptable  file  format: 
WordPerfect,  Word,  or  Rich  Text  files 
(in  IBM-PC/Windows  95/98  fonnat). 
Those  providing  written  comments  and 
who  attend  the  meeting  are  also  asked 
to  bring  25  copies  of  their  comments  for 
public  distribution. 

General  Information — ^Additional 
information  concerning  the  Science 
Advisory  Board,  its  structure,  function, 
and  composition,  may  be  foimd  on  the 
SAB  Website  [http://www.epa.gov/sab) 
and  in  The  FY2000  Annual  Report  of 
the  Staff  Director  which  is  available 
from  the  SAB  Publications  Staff  at  (202) 
564-4533  or  via  fax  at  (202)  501-0256. 
Committee  rosters,  draft  Agendas  and 
meeting  calendars  are  also  located  on 
our  website. 

Meeting  Access — Individuals 
requiring  special  accommodation  at  this 
meeting,  including  wheelchair  access  to 
the  conference  room,  should  contact  Ms. 
White  at  least  five  business  days  prior 
to  the  meeting  so  that  appropriate 
arrangements  can  be  made. 

Dated:  February  7,  2001. 
Donald  G.  Barnes, 

Staff  Director,  Science  Advisory  Board. 
IFR  Doc.  01-3869  Filed  2-14-01;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRll-6945-2] 

Announcement  of  a  Stakeholder 
Meeting  on  Draft  Information  Strategy 
for  tlw  Office  of  Ground  Water  and 
Drinking  Water 

AGENCY:  U.S.  Environmental  Protection 

Agency. 

ACTION:  Notice  of  a  stakeholder  meeting. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  has  scheduled 
a  two-day  public  meeting  to  obtain 
stakeholder  input  on  issues,  options  and 
directions  affecting  the  future  of  the 
national  drinking  water  and  source 
water  information  systems  and  related 
activities  supporting  the  protection  of 
public  health. 

DATES:  The  stakeholder  meeting  on  the 
draft  Information  Strategy  wiU  be  held 
on  March  8-9,  2001,  from  9  a.m.  to  5:30 
p.m.  EST. 

ADDRESSES:  Resolve,  Inc.  (an  EPA 
contractor)  will  provide  logistical 
support  for  the  stakeholders  meeting. 
The  meeting  will  be  held  at  Resolve, 
Inc.,  1255  23rd  Street,  NW,  Suite  275, 
Washington,  D.C.  20037. 


FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  about  the  meeting, 
please  contact  Mr.  Jeff  Citrin  at  Resolve, 
Inc.,  1255  23rd  Street,  NW,  Suite  275, 
Washington,  D.C.  20037;  phone:  (202) 
965-6388;  fax:  (202)338-1264,  or  e-mail 
at  jcitrin@resolv.org.  For  other 
information  on  the  Information  Strategy, 
please  contact  Jeffrey  Bryan,  at  the  U.S. 
Environmental  Protection  Agency, 
Phone:  (202)  260-4934,  Fax:  (202)  401- 
3041,  E-mail:  bryan.jeffrey@epa.gov. 
Members  of  the  public  wishing  to  attend 
the  meeting  may  register  by  phone  by 
contacting  Mr.  Jeff  Citrin  by  Feb.  20. 
Those  registered  by  Feb.  20  will  receive 
backgroimd  materials  prior  to  the 
meeting.  There  will  be  a  limited  number 
of  teleconference  lines  available  for 
those  who  are  unable  to  attend  in 
person.  Information  about  how  to  access 
these  lines  will  accompany  the  pre- 
meeting  materials  that  will  be  mailed 
out  to  those  who  register. 

SUPPLEMENTARY  INFORMATION: 

Background  on  the  Draft  InformatiDn 
Strategy  and  Request  Cor  Input 

Information  is  critical  to  the 
management  of  national  programs  and 
shapes  responses  to  rapidly  changing 
events  in  the  public  health  arena.  Sound 
science  and  the  best  available  data  are 
the  foundation  of  decisions  that  the 
EPA's  Office  of  Ground  Water  and 
Drinking  Water  (OGWDW)  make  to 
protect  public  health  and  the 
environment.  Information  technology 
has  improved,  and  the  process  for 
developing  drinking  water  standards 
has  changed  significantly  since 
OGWDW  developed  its  most  recent 
Information  Strategic  Plan  in  1992.  EPA 
must  implement  a  strategy  that  responds 
to  new  technology  and  regulatory  needs, 
maximizes  efficiency  and  minimizes 
cost  of  data  transactions,  meets  national 
water  program  needs,  and  links 
efficiently  to  relevant  data  sources.  The 
strategy  must  be  business-driven, 
incorporating  the  needs  of  stakeholders 
both  inside  and  outside  of  EPA. 

EPA  encourages  public  input  into 
questions  that  will  allow  OGWDW  to 
make  more  informed  decisions 
regarding  its  information  systems  and 
processes.  Once  implemented,  the 
strategy  will  help  OGWDW  to  better 
focus  on  essential  business  data, 
minimize  reporting  burden,  obtain  early 
involvement  in  information 
requirements  for  regulators,  streamline 
the  federal  Safe  Drinking  Water 
Information  System  (SDWIS-FED)  to 
reduce  reporting  errors,  continue  to 
support  the  state  Safe  Drinking  Water 
Information  System  (SDWIS-STATE), 
and  provide  an  information  framework 


for  source  water  protection.  Questions 
for  discussion  include: 

1.  How  will  OGWDW  ensure  that  it 
has  the  data  it  needs  to  implement  its 
programs,  address  gaps  (e.g.,  source 
water  protection  and  imderground 
injection  control),  and  coordinate  with 
other  EPA  programs? 

2.  What  essential  data  does  the 
primary  enforcement  authority  need  to 
track? 

3.  How  should  EPA  obtain  parametric 
(sampling)  drinking  water  data  to 
address  future  information 
requirements? 

4.  What  changes  should  EPA  make  to 
minimize  reporting  burden  for  existing 
and  upcoming  rules? 

5.  What  improvements  to  SDWIS 
should  EPA  make  to  allow  for  easier 
data  entry  by  states? 

6.  How  can  OGWDW  improve  the 
performance  of  its  information  systems, 
given  that  any  improvements  would 
require  states  to  make  near-term 
adjustments  to  achieve  long-term 
reporting  benefits? 

7.  What  steps  should  0>A  take  to 
improve  data  quality? 

8.  EPA  primarily  uses  data  for 
program  tracking,  policy  development, 
rulemaking  and  eiiforcement,  and 
public  access.  Are  there  other  priority 
uses  EPA  should  consider? 

9.  How  will  public  access  to  drinking 
water  data  be  improved? 

10.  What  steps  should  be  taken  to 
make  OGWDW  information  systems 
more  economically  efficient? 

The  public  is  invited  to  provide 
comments  on  the  issues  listed  above  or 
other  issues  related  to  the  draft 
Information  Strategy  during  the  March 
8-9,  2001  meeting. 

Dated:  February  9,  2001. 

Cynthia  Dougherty, 

Director,  Office  of  Ground  Water  and  Drinking 
Water. 

[PR  Doc.  01-3870  Filed  2-14-01;  8:45  am] 

BtUJNG  CODE  66aO-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6944-9] 

Meeting  of  the  Small  Community 
Advlaory  Sut>commlttae 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  The  Small  Community 
Advisory  Subcommittee  (SCAS)  will 
meet  on  March  1-2,  2001  in  Seattle, 
WA.  At  this  meeting  members  of  the 
SCAS's  Resolution  Session  Team  will 
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present  to  the  full  Subcommittee  the 
agreements  reached  at  the  Resolution 
Session  on  December  8,  2000,  for  the 
consideration  and  acceptance  by  the  full 
Subcommittee.  The  Resolution  Session 
was  a  meeting  between  a  SCAS  team 
and  a  Local  Government  Advisory 
Committee  (LGAC)  team  to  address 
issues  regarding  how  the  two  groups 
work  together — intra-committee 
management  issues.  The  Work  Groups 
of  the  SCAS  vtrill  update  the  full 
Subcommittee  on  their  progress  since 
the  previous  meeting  and  will 
reconvene  to  work  on  their  Small 
Community  Funding  Inventory,  Total 
Maximum  Daily  Load  Survey,  Small 
Town  Advocate  Proposal,  Small  Town 
Enforcement  Recommendations, 
Sustainability  Recommendations  and 
Small  Business  Regulatory  Enforcement 
Fairness  Act  and  Federalism  Executive 
Order  13132  implementation. 

The  Committee  will  hear  comments 
from  the  public  between  2  p.m.  and  2:15 
p.m.  on  March  2.  Each  individual  or 
organization  wishing  to  address  the 
Committee  will  be  allowed  a  minimum 
of  three  minutes.  Please  contact  the 
Designated  Federal  Officer  (DFO)  at  the 
number  listed  below  to  schedule  agenda 
time.  Time  will  be  allotted  on  a  first 
come,  first  serve  basis. 

This  is  an  open  meeting  and  all 
interested  persons  are  invited  to  attend. 
Meeting  minutes  will  be  available  after 
the  meeting  and  can  be  obtained  by 
written  request  from  the  DFO.  Members 
of  the  public  are  requested  to  call  the 
DFO  at  the  number  listed  below  if 
planning  to  attend  so  that  arrangements 
can  be  made  to  comfortably 
accommodate  attendees  as  much  as 
possible.  However,  seating  and  call-in 
niunbers  will  be  allocated  on  a  first 
come,  first  serve  basis. 

DATES:  The  meeting  will  begin  at  9  a.m. 
on  Thursday,  March  1  and  conclude  no 
later  than  5  p.m.  on  March  2,  2001. 

ADDRESSES:  The  meetings  will  be  held  at 
the  EPA's  Region  10  Office  located  1200 
Sixth  Avenue,  Seattle,  Washington  in 
the  Nisqually  Conference  Room. 

Requests  for  Minutes  and  other 
information  can  be  obtained  by  writing 
the  DFO  at  1200  Peimsylvania  Ave., 
NW.  (1306A),  Washington,  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
DFO  for  this  Subcommittee  is  Anne 
Randolph.  She  is  the  point  of  contact  for 
information  concerning  any 
Subcommittee  matters  and  can  be 
1  eached  by  calling  (202)  564-3679. 


Dated:  February  6,  2001. 
Anne  Randolph, 

Designated  Federal  Officer,  Small  Community 

Advisory  Subcommittee. 

(FR  Doc.  01-3871  Filed  2-14-01;  8:45  am) 

BIUJNG  COOE  6S60-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-5ig63;  FRL-6769-5] 

Certain  New  Chemicala;  Receipt  and 
Statue  Information 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  Section  5  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
(defined  by  statute  to  include  import)  a 
new  chemical  (i.e.,  a  chemical  not  on 
the  TSCA  Inventory)  to  notify  EPA  and 
comply  with  the  statutory  provisions 
pertaining  to  the  manufacture  of  new 
chemicals.  Under  sections  5(d)(2)  and 
5(d)(3)  of  TSCA,  EPA  is  required  to 
publish  a  notice  of  receipt  of  a 
premanufactxire  notice  (PMN)  or  an 
application  for  a  test  marketing 
exemption  (TME),  and  to  publish 
periodic  status  reports  on  the  chemicals 
under  review  and  the  receipt  of  notices 
of  commencement  to  manufacture  those 
chemicals.  This  status  report,  which 
covers  the  period  from  December  20, 
2000  to  January  09,  2001,  consists  of  the 
PMNs  pending  or  expired,  and  the 
notices  of  commencement  to 
manufacture  a  new  chemical  that  the 
Agency  has  received  imder  TSCA 
section  5  during  this  time  period.  The 
"S"  and  "G"  that  precede  the  chemical 
names  denote  whether  the  chemical 
idenity  is  specific  or  generic. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
OPPTS-51963  and  the  specific  PMN 
number  in  the  subject  line  on  the  first 
page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Cunningham,  Director,  Office  of 
Program  Management  and  Evaluation, 
Office  of  Pollution  Prevention  and 
Toxics  (7401),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (202)  554-1404;  e-mail  address: 
TSCA-Hotline@epa.gov. 
SUPPLEMENTARY  INFORMATION: 


L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  As  such,  the  Agency  has  not 
attempted  to  describe  the  specific 
entities  that  this  action  may  apply  to. 
Although  others  may  be  affected,  this 
action  applies  directly  to  the  submitter 
of  the  premanufacture  notices  addressed 
in  the  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  OtherRelated 
Documents? 

1.  Electronically.  You  may  obtain 
copies  of  this  document  and  certain 
other  available  documents  from  the  EPA 
Internet  Home  Page  at  http:// 
www.epa.gov/.  On  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPPTS-51963.  The  official  record 
consists  of  the  dociunents  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  any  test  data 
submitted  by  the  manufacturer/importer 
and  other  information  related  to  this 
action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  docimients  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  TSCA 
Nonconfidential  Information  Center, 
North  East  Mall  Rm.  B-607,  Waterside 
Mall,  401  M  St.,  SW.,  Washington,  DC. 
The  Center  is  open  from  noon  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  of  the 
Center  is  (202)  260-7099. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
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imperative  that  you  identify  docket 
control  number  OPPTS-51963  and  the 
specific  PKfN  number  in  the  subject  line 
on  the  first  page  of  your  response. 

1 .  By  mail.  Submit  your  comments  to: 
Docimient  Control  Office  (7407).  Office 
of  Pollution  Prevention  and  Toxics 
(OPPT),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington.  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  OPPT  Document 
Control  Office  (DCO)  in  East  Tower  Rm. 
G-099,  Waterside  Mall.  401  M  St..  SW.. 
Washington,  DC.  The  DCO  is  open  firom 
8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  DCO  is  (202) 
260-7093. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  "oppt.ncic@epa.gov."  or  mail  your 
computer  disk  to  the  address  identified 
in  this  unit.  Do  not  submit  any 
information  electronically  that  you 
consider  to  be  CBI.  Electronic  comments 
must  be  submitted  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption.  Comments 
and  data  will  also  be  accepted  on 
standard  disks  in  WordPerfect  6.1/8.0  or 
ASCn  file  format.  All  comments  in 
electronic  form  must  be  identified  by 
docket  control  number  OPPTS-51963 
and  the  specific  PMN  number. 
Electronic  conmients  may  also  be  filed 
online  at  many  Federal  Depository 
Libraries. 

D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBL  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
dociunent  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 


procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  MFORMATKM  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Ofiier  alternative  ways  to  improve 
the  notice  or  collection  activity. 

7.  Make^ure  to  submit  your 
comments  by  the  deadline  in  this 
document. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  yout 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  Why  is  EPA  Taking  this  Actionr 

Section  5  of  TSCA  requires  any 
person  who  intends  to  manufactiue 


(defined  by  statute  to  include  import)  a 
new  chemical  (i.e..  a  chemical  not  on 
the  TSCA  Inventory  to  notify  EPA  and 
comply  with  the  statutory  provisions 
pertaining  to  the  manufacture  of  new 
chemicals.  Under  sections  5(d)(2)  and 
5(d)(3)  of  TSCA.  EPA  is  required  to 
publish  a  notice  of  receipt  of  a  PMN  or 
an  application  for  a  TME  and  to  publish 
periodic  status  reports  on  the  chemicals 
under  review  and  the  receipt  of  notices 
of  commencement  to  manufactiu«  those 
chemicals.  This  status  report,  which 
covers  the  period  from  December  20, 
2000  to  January  09,  2001,  consists  of  the 
PMNs  pending  or  expired,  and  the 
notices  of  commencement  to 
manufacture  a  new  chemical  that  the 
Agency  has  received  under  TSCA 
section  5  during  this  time  period. 

m.  Receipt  and  Status  Report  for  PMNs 

This  status  report  identifies  the  PMNs 
and  TMEs,  both  pending  or  expired,  and 
the  notices  of  commencement  to 
manufacture  a  new  chemical  that  the 
Agency  has  received  imder  TSCA 
section  5  during  this  time  period.  If  you 
are  interested  in  information  that  is  not 
included  in  the  following  tables,  you 
may  contact  EPA  as  described  in  Unit  H. 
to  access  additional  non-CBI 
information  that  may  be  available.  The 
"S"  and  "G"  that  precede  the  chemical 
names  denote  whether  the  chemical 
idenity  is  specific  or  generic. 

In  table  I,  EPA  provides  the  following 
information  (to  the  extent  that  such 
information  is  not  claimed  as  CBI)  on 
the  PMNs  received  by  EPA  during  this 
period:  the  EPA  case  number  assigned 
to  the  PMN;  the  date  the  PMN  was 
received  by  EPA;  the  projected  end  date 
for  EPA's  review  of  the  PMN;  the 
submitting  manufacturer;  the  potential 
uses  identified  by  the  manufacturer  in 
the  PMN;  and  the  chemical  identity. 


Table  I.— 60  Premanufacture  Notices  Received  From:  12/20/00  to  01/09/01 


Case  Ho. 

Received 
Date 

Projected 

Notice 
End  Date 

Manufacturer/Importer 

Um 

Chemical 

P-01-0185 
P-01-0186 
fM)1-0187 
P-01-0188 
P-01-0189 

12/20/00 
12/20/00 
12«V00 
12/2(V0O 
12/201100 

03/20A)1 
03/20/01 
03/20/01 
03/20/01 
03/20/01 

Westvaco  Corporation 

-  Chemical  Division 

Westvaco  Corporation 

-  Ctiemical  Division 

Westvaco  Corporation 
-Chemical  Division 

Westvaco  Corporation 
-Chemical  Division 

CBI 

(S)  Asphalt  emulsifier 
(S)  Asphalt  emulsifier  salt 
(S)  Asphalt  emulsifier  salt 
(S)  Asphalt  emulsifier  salt 
(Q)  Potymerization  initiator 

(G)  Fatty  acids,  tall-oil,  reaction  Prod- 
ucts with  castor  oil  and  substituted 
amines 

(G)  Fatty  adds,  tall-oil,  reaction  Prod- 
ucts with  castor  oil  and  sut>stituted 
amines,  hydrochlorides 

(G)  Fatty  acids,  tall-oil,  reaction  Prod- 
ucts with  castor  oil  and  substituted 
amines,  acetates 

(G)  Fatty  acids,  tall-oil.  reaction  Prod- 
ucts with  castor  oil  and  .s<jbstituted 
amines,  phosphates 

(G)  Peroxy  ester 
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TABLE  I.— 60  Premanufacture  Notices  Received  From:  12/20/00  to  01/09/01— Continued 


Case  No. 


Received 
Date 


Projected 

Notice 
End  Date 


Manufacturer/Importer 


Use 


Ctiemical 


P-01-0190 


! -01-0191 
! -01-0192 


P-01-0193 
P-01-0194 
P-01-0195 
P-01-0196 
P-01-0197 
P-01-0198 
P-01-0199 
P-01-0200 


I  ^1-0201 


P-01-0202 

f-01-0203 
I  -01-0204 

I '-01-0205 

l»-01-0206 

P-01-0207 
P-01-0208 
P-01-0209 
P-01-0210 
P-01-0211 
P-01-0212 
P-01-0213 
P-01-0214 
P-01-0215 
P-01-0216 
P-01-0217 
P-01-0218 
P-01-0219 


I  "-01-0220 
I  '-01-0221 


•-01-0222 
I  •-01-0223 


P-01-0224 
P-01-0225 
P-01-0226 
P-01-0227 

•-01-0228 
•-01-0229 

•-01-0230 
P-01-0231 
P-01-0232 
P-01-0233 
P-01-0234 


12/21/00 


12/21/00 
12/20/00 


12/20/00 
12/20/00 
12/20/00 
12/20/00 
12/20/00 
12/20/00 
12/20/00 
12/21/00 


12/22/00 


12/22/00 

12/26/00 
12/26/00 

12/26/00 

12/27/00 

12/27/00 
12/27/00 
12/27/00 
12/27/00 
12/27/00 
12/27/00 
12/27/00 
12/27/00 
12/27/00 
12/27/00 
12/27/00 
12/27/00 
12/27/00 


12/28/00 
12/28A)0 


12/28/00 
12/28/00 


12/27/00 
12/27/00 
12/27/00 
12/28/00 

12/28/00 
12/28/00 

12/29/00 
12/29/00 
01/02/01 
12/29/00 
12/29/00 


03/21/01 


03/21/01 
03/20/01 


03/20/01 
03/20/01 
03/20/01 
03/20/01 
03/20/01 
03/20/01 
03/20/01 
03/21/01 


03/22/01 


03/22/01 

03/26/01 
03/26/01 

03/26/01 

03/27/01 

03/27/01 
03/27/01 
03/27/01 
03/27/01 
03/27/01 
03/27/01 
03/27/01 
03/27/01 
03/27/01 
03/27/01 
03/27/01 
03/27/01 
03/27/01 


03/28/01 
03/28A)1 


03/28/01 
03/28/01 


03/27/01 
03/27/01 
03/27/01 
03/28/01 

03/28/01 
03/28/01 

03/29/01 
03/29/01 
04/02/01 
03/29/01 
03/29/01 


CBI 


CBI 
Reichhold,  Inc 


CBI 
CBI 
CBI 
CBI 
CBI 
CBI 
CBI 
Dystar  L.P. 


CBI 


Air  Products  and 
Chemicals  Inc 

CBI 

Dow  Coming  Corpora- 
tion 

Mitsubishi  Gas  Chem- 
ical america,  Inc 

Estron  Chemical,  Inc 

Reichhold,  Inc 
CBI 
CBI 
CBI 
CBI 
CBI 
CBI 
CBI 
CBI 
CBI 
CBI 
CBI 

Shin  ETSU  Microsi, 
Inc 

3M  company 
CBI 


Dainippon  Ink  and 
Chemicals,  Inc 
CBI 


CBI 
CBI 
CBI 
CBI 

3M  comptany 
CBI 

Ashland  Inc 

CBI 

3M  company 

CBI 

CBI 


(S)  Energy  (ultravioiet  or  electron 
beam)  curing  resins  for  coatings 
applied  onto  metal,  wood,  paper 
and  plastics 

(G)  Adhesive 

(S)  Primer  coatings  and  flooring 


(G)  Polymeric  binder 
(S)  BlfKler/tackifier  for  inks 
(S)  Binder/tackifler  for  inks 
(S)  Binder/tacklfier  for  inks 
(8)  Binder/tackifier  for  inks 
(8)  BinderAacklfier  for  inks 
(8)  Binder/tackifier  for  inks 
(S)  Dyestuff  for  tt>e  cotoration  of  poly- 
amkle  fibers 

(G)  Lubricant  for  metalworicing,  cut- 
ting and  drilling  applk:atk)ns 

(8)  Curing  agent  for  epoxy  coating 

systems 
(G)  Additive 
(8)   Component  of  sHkXMie   release 

emulsion 
(S)  Extender  for  epoxy  resin  paint 

(S)  Flow  control  additive  for  industrial 

coatings 
(8)  Binder  for  glass 
(S)  Reactive  diluent 
(8)  Reactive  diluent 
(8)  Reactive  diluent 
(8)  Reactive  diluent 
(8)  Reactive  diluent 
(8)  Binder/tackifier  for  inks 
(8)  Binder/tackifier  for  inks 
(8)  Binder/tackifier  for  inks 
(8)  Binder/tackifier  for  inks 
(8)  Binder/tackifier  for  inks 
(8)  Binder/tackifier  for  inks 
(S)    Ingredient   for   electric/electronic 

components  seal 

(G)  Binder 

(8)  Organk:  syntfiesis  intermediate 


(8)  UV  curable  resin  for  glass  fiber 
coatings 

(G)  Component  of  manufactured  con- 
sumer artk:le  -  contained  use 


(G)  Filler  treatment 

(G)  Filler  treatment 

(G)  Filler  treatment 

(G)  Component  of  manufactured  con- 
sumer article  -  contained  use 

(G)  Film  coating  additive 

(G)  Component  of  manufactured  con- 
sumer article  -  contained  use 

(G)  Resin  additive 

(G)  An  open, non-dispersive  use 

(8)  Fire  extinguishing  agent 

(G)  Resin  for  coabng 

(G)  Resin  for  coating 


(G)  Polyester  acrylate 


(G)  Modified  polyolefin 

(G)  Reactkxi  product  of  aliphatic 
amines  with  fatty  adds,  phtfiaik;  an- 
hydride and  epoxkle  oligomers 

(G)  Styrene-mettiacrylate  copolymer 

(G)  Hydrocartxjn  resin 

(G)  Hydrocarbon  resin 

(G)  Hydrocartxxi  resin 

(G)  Hydrocartjon  resin 

(G)  Hydrocarbon  resin 

(G)  Hydrocartx)n  resin 

(G)  1 ,7-naphthalenedisulfonk:  add,  4- 
(substituted)-5-hydroxy-6-(sub- 
stituted)-,  disodium  salt 

(G)  Mixed  esters  of 

thoxytriethanolamir)e,    polyol,    and 
fatty  acids 

(G)  Polyamine  adduct 

(G)  AlkanedkNC  add  diester 

(S)  Sitoxanes  and  Silkxjnes,  lauryl  me 


(8)     FormakJehyde      polynier 

1 ,3,5-trimethylt)en2ene* 
(G)  Acrylk:  polymer 


with 


(G)  Unsaturated  polyester  resin 

(G)  Polyester  polycart>amate 

(G)  Polyester  polycart>amate 

(G)  Polyester  polycartjamate 

(G)  Polyester  polycartjamate 

(G)  Polyester  polycart>amate 

(G)  Hydrocartxjn  resin 

(G)  Hydrocartxjn  resin 

(G)  Hydrocartjon  resin 

(G)  Hydrocarbon  resin 

(G)  HydrocartKjn  resin 

(G)  HydrocartJon  resin 

(8)  Oxirane,  2,2'-{1.6- 

naphthalenediylbis 

(oxymethylene))bis- 
(G)  Acrylate  polyn>er 
(G)     Xanthyllum.      3.6-diamino-9-<2- 

sulfophenyl)-,  N,N'-bis(mlxed  2-sub- 

stituted  phenyl)  derivs..  inner  salts 
(Q)  Urethane  acrylate 

(G)  Xanthylium,  3,6-bis(methylamirK>)- 
9-(2-sulfophenyl)-,  N,N'-bis(mixed 
2-substituted  phenyl)  derivs..  inner 
salts 

(G)  Organosilane  ester 

(G)  Organosilane  ester 

(G)  Organosilane  ester 

(G)  Decyl  4-nltroben2ene  derivative 

(G)  /Vcrylate  polymer 

(G)  1,4-butanediyl,  diethyl  derivative 

(G)  Hydrolyzed  silane 

(G)  Hydrogenated  rosin  ester 
(G)  PerfluoroalkyI  derivative 
(G)  Modified  acrylk;  resin 
(G)  Modified  acrylk:  resin 
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Table  1.— 60  Premanufacture  Notices  Received  From:  12/20/00  to  01/09/01— Continued ' 

Casein. 

Received 
Date 

Proiected 
Notice 

Manufacturer/Importer 

Um 

Chemical 

End  Date 

P-01-0235 

01/03A)1 

04/03/01 

CBI 

(S)  Intemnediate 

(G)  Sut)stituted  cyclohexanediamine 

P-01-0236 

01/03A)1 

04A)3/01 

CBI 

(G)  Open,  non-dispersive  use 

(G)  Acrylic  polymer  salt 

P-01-0237 

01/03/01 

04/03/01 

CBI 

(G)  Open,  non-dispersive  use 

(G)  Acrylic  polymer  salt 

P-01-0238 

01/08«)1 

04A)a/D1 

Wadcer  Silicones  Cor- 
poration 

(S)  New  pigment  for  use  in  auto- 
motive finishes 

(G)  Modified  polyacryiate 

P-01-0239 

01/08/01 

04A)8A)1 

CBI 

(G)  Epoxy  fiardener  -  open,  non-dis- 

(G)   Part    acrylated    epoxy    cresol 

persive  use 

novdac  acrylate 

P-01-0240 

01/08/01 

04A)8A)1 

CBI 

(G)  UV  sensitive  resin  -  open,  non- 
dispersive  use 

(G)  Oartwxylated  epoxy  cresol 
novolac  acrylate 

P-01-0241 

01/09A)1 

04/09/01 

Image  Polymers  com- 
pany 
Dow  Coming  Corpora- 

(S) Toner  binder 

(G)  Polyether  polyd 

P-01-0242 

01/06/01 

04A)6/01 

(S)  Cure  catalyst 

(S)  lodonium,  (3-methylphenyl)phenyl- 

tion 

,  ar'-c12-13-branched  alkyl  derivs., 
(oc-6-1 1  )-hexafluoroantimonates(1  -) 

P-01-0243 

01/09A)1 

04/09/01 

CBI 

(G)  Ion  exchange  resin  for  water 
treatment 

(G)  Crosslinked  copolymer  of  sub- 
stituted polystyrene 

P-01-0244 

01/09/01 

04A)9A)1 

CBI 

(G)  Syntan 

(G)  Co-polymer  of  acrylic  esters 

In  table  n,  EPA  provides  the  following  infonnation  (to  the  extent  that  such  infonnation  is  not  claimed  as  CBI) 
on  the  Notices  of  Commencement  to  manufacture  received: 

Table  II.— 27  rtoTicES  of  Commencement  From:  12/20/00  to  01/09/01 


Case  No. 


P-00-0189 
P-00-0756 
P-00-0773 
P-00-0873 
P-0O-0e74 
P-00-0911 
P-00-0997 

P-00-1029 
P-00-1052 
P-00-1099 
P-00-1136 


P-00-1198 
P-96-1572 
P-9e-0287 

P-99-1052 
P-99-1408 
P-9^1409 
P-99-1410 
P-99-1411 
P-99-1412 
P-99-1413 
P-99-1414 
P-99-1415 
P-99-1416 
P-99-1417 
P-99-1418 
P-91-0202 


Received  Date 


12/27/00 
12/22/00 
12/21/00 
01A)9/01 
01/09/01 
12/27/00 
12/22/00 

12/26/00 
12/27/00 
12/21/00 
12/22/00 


01/06/01 
01/04/01 
12/22/00 

01/05/01 
12/20/00 
12/20/00 
12/20/00 
12/20AX) 
12/20/00 
12/20/00 
12/20/00 
12/20/00 
12/20/00 
12/20/00 
12/20/00 
01/08A)1 


Commencement/ 
Import  Date 


A2J04/00 
12/19/00 
12/1 3AX) 
12/12/00 
12/12/00 
12/07/00 
11/28/00 

12/07/00 
12A)6/00 
12A)7/00 
12/11/00 


12/29/00 
12/18/00 
12/07/00 

12/17/00 
11/21/00 
11/21/00 
11/21/00 
11/21/00 
11/21/00 
11/21/00 
11/21/00 
11/21/00 
11/21/00 
11/21/00 
11/21/00 
11/22/00 


Chemical 


(G)  Modified  poiyurethane 

(G)  Isocyanafe-terminated  polyester  poiyurethane  polymer 

(S)  1  -dodecanesulfonyl  chtoride 

(G)  Urethane  acrylate 

(G)  Urethane  acrylate 

(G)  Perfluorinated  organic  peroxide 

(G)       2-naphthalenesulfonic       acid,       6-{8ul)stituted)-4-substituted-3-n4-[(2- 

(sulfooxy)ethyl]sulfonyl]phenyl]azo]-,  salt 
(G)  Substituted  pyridine 
(G)  Epoxy  modified  silicone 
(G)  A  functionallzed  potymethine  infra  red  absortwr 
((3)     Substituted     alkenyl     succinic     anhydride     reaction     product     with 

polyalkylenepolyamine,    alkytphenol,    hydroxyalkylcartMxylic    add    and    an 

aldehyde 
(G)  /Ukohol  alkoxylate 

(G)  HydrophobicaHy  modified  polyethylene  glycol  -  aminoplast  copolymer 
(S)  FerTate(4-).  hexakis(cyano-.kappa.c)-,  cobalt(2+)  potassium  (1:1:2),  (Oc-6- 

11)- 
(S)  Celluk>se,  acetate  butanoate,  cartwxymethyl  ether 
(G)  Modified  polyettier  (generic  Chemkal  name  for  all  sutjstances) 
(G)  Modified  polyether  (generic  Chemical  name  for  all  substances) 
(G)  Modified  polyether  (generic  chemkal  name  for  all  substances) 
(G)  Modified  polyetf>er  (generic  chemical  name  for  all  sut>stances) 
(G)  Modified  polyether  (generic  chemical  name  for  all  substances) 
(G)  Modified  polyether  (generic  chemkal  name  for  all  substances) 
(G)  Modified  polyether  (generic  chemical  name  for  all  sut>stances) 
(G)  Modified  polyether  (generic  chemical  name  for  all  substances) 
(G)  Modified  polyettier  (generic  chemical  name  for  all  substances) 
(G)  Modified  polyether  (generic  chemical  name  for  all  suljstances) 
(G)  Modified  polyether  (genenc  chemical  name  for  all  sut)stances) 
(S)  1,4-t)en2enedicart>oxylic  acid;   1 ,2-ehtanediol;   1 ,4-cyclohexanedimethanol; 

ethanol,  2,2'-oxyt}is;  [isopropand,  ti(4+)salt 
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List  of  Subjects 

Environmental  protection.  Chemicals, 
Premanufacturer  notices. 

Dated:  January  31,  2000. 

Deborah  A.  Williams. 

Acting  Director,  Information  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

(FR  Doc.  01-3873  Filed  2-14-01;  8:45  am] 
BHUNG  COOC  6S60-S0-S 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[MM  9»-339;  DA  01-325] 

Implementation  of  Video  Description  of 
Video  Programming 

agency:  Federal  Communications 

Commission. 

action:  Notice. 

summary:  The  Federal  Commimications 
Commission  seeks  comment  on  The 
Weather  Channel's  request  for 
clarification  regarding  the  aural  tone 
requirements  of  the  Commission's  video 
description  rules.  These  rules  require 
that,  if  a  broadcast  station  or 
multichannel  video  programming 
distributor  provides  emergency 
infonnation  through  a  crawl  or  a  scroll, 
it  must  accompany  that  information 
with  an  aiual  tone.  The  Weather 
Channel  seeks  clarification  that  it  is  in 
compliance  with  the  rules  when  it 
provides  an  aural  tone  prior  to  the  first 
time  it  provides  a  particular  crawl  or 
scroll;  in  other  words.  The  Weather 
Channel  seeks  clarification  that  it  need 
not  accompany  each  otherwise  identical 
crawl  or  scroll  with  an  aiu-al  tone.  In  the 
alternative,  it  seeks  an  exemption  from 
the  rules. 

DATES:  Comments  must  be  filed  on  or 
before  February  27,  2001;  reply 
comments  must  be  filed  on  or  before 
March  9,  2001. 

ADDRESSES:  Federal  Communications 
Commission,  445  Twelfth  Street,  SW., 
Washington  DC,  20554. 
FOR  FURTHER  INFORMATION  CONTACT:  Eric 
Bash,  Policy  and  Rules  Division,  Mass 
Media  Bureau,  at  (202)  418-2130. 
SUPPt^MENTARY  INFORMATION:  This 
information  is  part  of  the  record  in  MM 
Docket  No.  99-339.  Copies  of  the  filing 
and  other  pleadings  are  also  available 
for  purchase  from:  ITS  hic.  1231  20th 
Street,  NW.,  Washington,  DC,  20036, 
WTVW.jtedocs.com,  (202)  837-3800,  (202) 
837-3805  (fax),  (202)  484-8831  (TTY). 
This  document  is  available  to 
individuals  with  disabilities  requiring 
accessible  formats  (electronic  ASCII 


text.  Braille,  large  print,  and 
audiocassette)  by  contacting  Brian 
Millin  at  (202)  418-7426  (Voice),  (202) 
418-7365  (TTY),  or  by  sending  an  email 
to  access®fcc:gov.  This  document  is 
available  to  individuals  with  disabilities 
requiring  accessible  formats  (electronic 
ASCII  text,  Braille,  large  print,  and 
audiocassette)  by  contacting  Brian 
Millin  at  (202)  418-7426  (Voice),  (202) 
418-7365  (TTY),  or  by  sending  an  email 
to  access@fcc.gov. 

Federal  Communications  Commission. 

Roy  ).  Stewart> 

Chief,  Mass  Media  Bureau. 

[FR  Doc.  01-3835  Filed  2-14-01;  8:45  am) 

BHXMG  CODE  6712-01-^ 


FEDERAL  HOUSING  RNANCE  BOARD 

Announcing  an  Open  Meeting  of  the 
Board;  Sunshine  Act  Notice 

TIME  AND  date:  2  p.m..  Wednesday, 

February  28,  2001. 

PLACE:  Board  Room,  Second  Floor, 

Federal  Housing  Finance  Board,  1777  F 

Street,  N.W.,  Washington,  D.C.  20006. 

STATUS:  The  entire  meeting  will  be 

open  to  the  public. 

MATTERS  TO  BE  CONSIDERED  DURING 

PORTKmS  OPEN  TO  THE  PUBUC: 

•  Interim  Final  Rule:  Amendments  to 
Bank  Meeting  Regulation 

•  Updated  and  Revised:  Federal 
Housing  Finance  Board's  Strategic 
Plan  2000-2005 

•  Notice  of  Proposed  Rulemaking — 
Technical  Amendments:  Affordable 
Housing  Program 

•  Advance  Notice  of  Proposed 
Rulemaking  on  Capital 

•  Advance  Notice  of  Proposed 
Rulemaking:  Multi-District  Member 
Operations 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Elaine  L.  Baker,  Secretary  to  the  Board, 
(202)  408-2837. 

James  L.  Bothwell. 

Managing  Director. 

[FR  Doc.  01-3995  Filed  2-13-01;  1:22  pm] 

BILUNO  COOE  672S-01-P 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Hokling  Companies 

The  notificants  listed  below  have 
applied  imder  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 


considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  March 
2.  2001. 

A.  Federal  Reserve  Bank  of  Adanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1 .  David  Allan  King,  Ernestine  Hitter 
King,  David  Anderson  King,  Susan 
Morrison  King,  all  of  Philadelphia, 
Mississippi,  Herbert  Allan  King  and 
Nancy  Higdon  King,  both  of  Starkville, 
Mississippi,  and  fames  Howard  Briscoe 
and  Carolyn  King  Briscoe,  both  of 
Jackson,  Mississippi,  to  collectively 
retain  16.78  percent  of  the  voting  shares 
of  Citizens  Holding  Company  and  its 
subsidiary  bank,  7116  Citizens  Bank  of 
Philadelphia,  both  of  Philadelphia, 
Mississippi. 

2.  Donald  Howard  Kay,  Jr.,  hiattha 
Andrews  Kay,  Kyle  Andrews  Kay,  and 
Ranee  Howard  Kay,  all  of  Ocala, 
Florida,  to  collectively  retain  79.47 
percent  of  the  voting  shares  of  ONE 
Financial  Services,  Inc.,  and  its 
subsidiary  bank,  Ocala  National  Bank, 
both  of  Ocala,  Florida. 

B.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1414: 

1 .  Harry  Pike  Schaller,  Storm  Lake, 
Iowa,  to  acquire  19.0  percent,  totaling 
39.8  percent,  of  the  voting  shares  of 
FNC,  Inc.,  Storm  Lake,  Iowa,  and 
thereby  indirectly  acquire  The  First 
National  Company,  Citizens  First 
National  Bank,  and  The  First  Leasing 
Company,  all  of  Storm  Lake,  Iowa,  and 
FNT,  San  Antonio,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  9,  2001. 
Robert  deV.  Friereon. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  01-3792  Filed  2-14-01;  8:45  am] 

BIJJNQ  CODE  S210-01-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Hokling  Companies 

The  companies  listed  in  this  notice 
have  apphed  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
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{BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  Iwiow,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  eniunerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acqmsition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  March  12, 
2001. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (JoAnne  F.  Lewellen, 
Assistant  Vice  President)  90  Hennepin 
Avenue,  Minneapolis,  Minnesota 
55480-0291: 

1 .  First  National  Bank  of  Moose  Lake 
Profit  Sharing  and  ESOP,  Moose  Lake, 
Minnesota;  to  become  a  bank  holding 
company  by  acquiring  up  to  42.6 
percent  of  the  voting  shares  of  First 
Financial  Services  of  Moose  Lake,  Inc., 
Moose  Lake,  Minnesota,  and  thereby 
indirectly  acquire  The  First  Nation^ 
Bank  of  Moose  Lake,  Moose  Lake, 
Minnesota. 

In  coimection  with  this  application. 
Applicant  also  has  applied  to  acquire 
The  First  National  Agency  of  Moose 
Lake,  Moose  Lake,  Minnesota,  and 
thereby  engage  in  insurance  in  small 
towns  pursuant  to  S225.28(b)(ll)(iii)(A) 
of  the  Board's  Regiilation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  9,  2001. 
Robot  deV.  Frieraon, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  01-3791  Filed  2-14-01;  8:45  ^j 
BUMQ  COM  mo-OI-P 


FEDERAL  RESERVE  SYSTEM 

Fonnatlons  of,  Acquisitions  by,  and 
Mergers  of  Banic  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  wv»rw.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  appUcations 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  March  12, 
2001. 

A.  Federal  Reserve  Bank  of  Atlanta 

(Lois  Berthaiune,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1.  Persons  Banking  Company,  Inc., 
Lithonia,  Georgia;  to  acquire  100 
percent  of  the  voting  shares  of  The 
Farmers  Bank,  Forsyth,  Georgia. 

B.  Federal  Reserve  Bank  of  Chicago 
(PhilUp  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1414: 

1.  Ida  Grove  Bancshares,  Inc.,  Ida 
Grove,  Iowa;  to  acquire  at  least  80.1 
percent  of  the  voting  shares  of  Alliance 
Bancshares,  Inc.,  Rockwell  City,  Iowa, 
and  thereby  indirectly  acquire  Alliance 
Bank,  Rockwell  City,  Iowa. 


Board  of  Governors  of  the  Federal  Reserve 
System,  February  9,  2001. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
IFR  Doc.  01-3794  Filed  2-14-01;  8:45  am] 
BHIMO  CODE  S21(M>1-P 

FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  To  Engage  in 
Permissible  Nonbanking  Activities  or 
To  Acquire  Companies  That  Are 
Engaged  In  Permlsstele  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  seciuities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 
bank  holding  companies  may  be 
obtained  from  the  National  Information 
Center  website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  March  2,  2001. 

A.  Federal  Reserve  Bank  of  New 
York  (Betsy  Buttrill  White,  Senior  Vice 
President)  33  Liberty  Street.  New  York. 
New  York  10045-0001: 

1.  Mizuho  Holdings,  Inc.,  Tokyo, 
Japan,  and  Dai-Ichi  Kangyo  Bank, 
Limited,  Tokyo,  Japan;  to  engage  de 
novo  through  its  subsidiary,  JCB 
Finance  LLC.  Pooler.  Georgia,  in 
making,  acquiring,  brokering  or 
servicing  loans,  pursuant  to 
§  225.25(b)(1)  of  the  Board's  Regulation 
Y;  in  extending  credit,  including 
collection  agency  ser\'ices  and  asset 
management  and  servicing,  pursuant  to 
§  225.25(b)(2)  of  the  Board's  Regulation 
Y;  and  leasing  personal  or  real  property 
or  acting  as  agency,  broker  or  adviser  in 
leasing  such  property,  pursuant  to 
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$  225.28(b)(3)  of  the  Board's  Regulation 


if 


Board  of  Governors  of  the  Federal  Reserve 
System,  February  9,  2001. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  01-3793  Filed  2-14-01;  8:45  am] 
•KJJNQ  COOe  6210-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  ttM  Secretary 

White  House  Commisskxi  on 
Complementary  and  AHemative 

Etoine  Poltoy;  Notk:e  of  Meeting 
irsuant  to  Section  10(d)  of  the 
sral  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  given  of  a  meeting  of  the  White  House 
Commission  on  Complementary  and 
Alternative  Medicine  Policy. 

The  purpose  of  the  meeting  is  to 
convene  the  Commission  for  a  public 
hearing  to  receive  public  testimony  for 
individuals  and  organizations  interested 
in  the  subject  of  Federal  policy 
regarding  complementary  and 
alternative  medicine.  The  major  focus  of 
the  meeting  is  on  the  education, 
training,  and  licensing  and  credentialing 
of  all  health  care  practitioners  engaged 
in  the  delivery  of  complementary  and 
alternative  medicine  (CAM)  practices 
and  products.  Comments  received  at  the 
meeting  may  be  used  by  the 
Commission  to  prepare  the  Report  to  the 
President  as  required  by  the  Executive 
Order. 

Comments  should  focus  on  the 
education  and  training  of  health  care 
practitioners  in  complementary  and 
alternative  medicine.  Invited  speaker 
discussions  include  the  following: 
Establishing  CAM  educational  and 
training  programs;  Continuing  CAM 
education  and  training;  Assuring  quality 
and  accountability  in  CAM  practice;  and 
Credentialing  and  licensing  of  CAM 
practice.  The  discussion  also  may  focus 
on  the  following  questions: 

(1)  Can  uniform  standards  of 
education,  training,  licensing,  and 
certification  be  applied  to  all 
practitioners? 

(2)  What  training  and  education 
should  be  required  of  all  practitioners  to 
assure  access  to  safe  and  effective  CAM 

iractices  and  products? 

(3)  What  sources  of  funds  exist  for  the 
education  and  training  of  all 
practitioners  delivery  of  CAM  practices 
and  products? 

(4)  Are  performance  standards  or 
practice  guidelines  needed  to  assure  the 
public  will  have  access  to  the  full  range 


ir 


of  safe  and  effective  CAM  practices  and 
products? 

Some  Commission  members  may 
participate  by  telephone  conference. 
Opportxmities  for  oral  statements  by  the 
public  will  be  provided  on  February  23, 
from  about  4  p.m.-5:30  p.m.  (Time 
approximate). 

Name  of  Committee:  The  White  House 
Commission  on  Complementary  and 
Alternative  Medicine  Policy. 

Date:  February  22—23,  2001. 

Time:  February  22 — 8:15  a.m.-5:45  p.m. 
February  23 — 8:15  a.m.-5:30  p.m. 

Place:  Hubert  H.  Humphrey  Building. 
Room  800,  200  Independence  Avenue,  SW., 
Washington,  DC  20201. 

Contact  Persons:  Michele  M.  Chang.  CMT, 
MPH,  Executive  Secretary,  or,  Stephen  C. 
Groft,  Pharm.D.,  Executive  Director,  6701 
Rockledge  Drive,  Room  1010.  MSC  7707, 
Bethesda,  MD  20817-7707.  Phone:  (301) 
435-7592,  Fax:  (301)  480-1691,  E-mail: 
WHCCAMP©mail.nih.gov. 

Because  of  the  need  to  obtain  the 
views  of  the  public  on  these  issues  as 
soon  as  possible  and  because  of  the 
early  deadline  for  the  report  required  of 
the  Commission,  this  notice  is  being 
provided  at  the  earliest  possible  time. 
SUPPLEMENTARY  INFORMATION:  The 
President  established  the  White  House 
Commission  on  Complementary  and 
Alternative  Medicine  Policy  on  March 
7.  2000.  by  Executive  Order  13147.  The 
mission  of  the  White  House 
Commission  on  Complementary  and 
Alternative  Medicine  Policy  is  to 
provide  a  report,  through  the  Secretary 
of  the  Department  of  Health  and  Human 
Services,  on  legislative  and 
administrative  recommendations  for 
assuring  that  public  pobcy  maximizes 
the  benefits  of  complementary  and 
alternative  medicine  to  Americans. 

Public  Participation 

The  meeting  is  open  to  the  public 
with  attendance  limited  by  the 
availability  of  space  on  a  first  come  first 
serve  basis.  Members  of  the  public  who 
wish  to  present  oral  comment  may 
register  no  later  than  February  19,  2001. 
by  completing  the  on-line  registration 
form  at  the  Commission's  website  or 
faxing  a  request  to  301-480-1691. 
Additional  information,  including 
agenda  item  topics,  for  the  meeting  can 
be  found  on  the  website  of  the 
Conunission  at  http://whccamp.hhs.gov. 

Oral  comments  will  be  limited  to 
three  minutes.  Individuals  who  register 
to  speak  will  be  assigned  in  the  order  in 
which  they  registered.  Due  to  time 
constraints,  only  one  representative 
from  each  organization  will  be  allotted 
time  for  oral  testimony.  The  number  of 
speakers  and  the  time  allotted  may  also 
be  limited  by  the  number  of  registrants. 
All  requests  to  register  should  include 


the  name,  address,  telephone  niunber, 
and  business  or  professional  affiliation 
of  the  interested  party,  and  should 
indicate  the  area  of  interest  or  question 
(as  described  above)  to  be  addressed. 

Any  person  attending  the  meeting 
who  has  not  registered  to  speak  in 
advance  of  the  meeting  will  be  allowed 
to  make  a  brief  oral  statement  during  the 
time  set  aside  for  public  comment  if 
time  permits,  and  at  the  Chairperson's 
discretion.  Individuals  unable  to  attend 
the  meeting,  or  any  interested  parties, 
may  send  written  comments  by  mail, 
fax,  or  electronically  to  the  staff  office 
of  the  Commission  for  inclusion  in  the 
public  record. 

When  mailing  or  fiucing  written 
comments  provide,  if  possible,  an 
electronic  version  on  diskette.  Persons 
needing  special  assistance,  such  as  sign 
language  interpretation  or  other  special 
accommodations,  should  contact  the 
Commission  staff  at  the  address  or 
telephone  number  listed  no  later  than 
February  16,  2001. 

Dated:  February  8,  2001. 

La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-3815  Filed  2-14-01;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  FOCUS 

National  Institutes  of  Health 

National  Institute  of  Artttrltis  and 
Musculoskeletal  and  Skin  Diseases; 
Notice  of  Ck>sed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Tide  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  Special  Emphasis  Panel. 

Date:  April  3,  2001. 

Time:  1  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 
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Place:  Natcher  Building,  Room  5A8.25', 
Bethesda,  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  John  R.  Lymangrover,  PhD, 
Scientific  Review  Administrator,  National 
Institutes  of  Health.  NIAMS,  Natcher  BIdg.. 
Room  5As25N,  Bethesda,  MD  20892.  301- 
594-4952. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.846,  Arthritis, 
Musculoskeletal  and  Skin  Diseases  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  February  8.  2001. 
UVenie  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

IFR  Doc.  01-3816  Filed  2-14-01;  8:45  am) 

■LLMQ  COOE  4140-ai-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatftutet  of  Haalth 

National  Institute  of  Arthritia  and 
Muaculoalwietal  and  SIdn  Diaoaaaa; 
Notice  of  Cloaad  Meeting 

Piirsiiant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  a 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  TiUe  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  Special  Emphasis  Panel. 

Date.' March  16,  2001. 

Time:  8  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Ramada  Inn,  1775  Rockville  Pike, 
Rockville,  MD  20852. 

Contact  Person:  Richard  J  Bartlett,  PhD. 
Scientific  Review  Administrator,  National 
Institute  of  Arthritis  and  Musculoskeletal  and 
Skin  Diseases,  Natcher  Bldg./Bldg.  45,  Room 
5As37B.  (301)  594-4952. 

(Catalogue,  of  Federal  Domestic  Assistance 
Program  No.  93.846,  Arthritis, 
Musculoskeletal  and  Skin  Diseases  Research, 
National  Institutes  of  Health,  HHS) 


Dated:  February  8.  2001. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  01-3817  Filed  2-14-01;  8:45  am] 

BUJNQ  COOe  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatttutes  of  Heaitti 

National  Institute  of  Arttiritis  and 
Musculoelwietai  and  SIdn  Diseaees; 
Notice  of  Cioeed  Meeting 

Pvirsuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Iftstitute  of 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  Special  Emphasis  Panel. 

Date:  April  16.  2001. 

Time:  8:30  a.m.  to  4:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Hotel,  1750  Rockville 
Pike,  Rockville,  MD  20853. 

Contact  Person:  Tracy  A.  Shahan,  PhD. 
Scientific  Review  Administrator,  National 
histitutes  of  Health/NIAMS,  Natcher  Bldg.. 
Room  SAS25H.  Bethesda,  MD  20892,  (301) 
594-4952. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.846.  Arthritis, 
Musculoskeletal  and  Skin  Diseases  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  February  8,  2001. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  01-3818  Filed  2-14-01;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Arthritis  and 
Musculosiceietal  and  Skin  Diseases; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
wotild  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  Special  Emphasis  Panel. 

Date:  March  5,  2001. 

Time:  8:30  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Hotel,  1750  Rockville 
Pike.  Rockville,  MD  20852. 

Contact  Person:  Richard  J.  Bartlett,  PhD, 
Scientific  Review  Administrator,  National 
Institute  of  Arthritis  and  Musculoskeletal  and 
Skin  Diseases,  Natcher  Bldg./Bldg.  45,  Room 
5As37B,  (301)  594-4952. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.846,  Artlmtis, 
Musculoskeletal  and  Skin  Diseases  Research, 
National  Institutes  of  Health.  HHS) 

Dated:  February  8,  2001. 

La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-3819  Filed  2-14-01;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Intent  To  Prepare 
Comprehensive  Conservation  Plans 
and  an  Associated  Environmental 
Impact  Statement 

ACTION:  Notice  of  intent  to  prepare 
comprehensive  conservation  plans  and 
an  associated  environmental  impact 
statement  for  island  units  of  the  eastern 
Massachusetts  national  wildlife  refuge 
complex. 

SUMMARY:  This  notice  advises  the  public 
that  the  U.S.  Fish  and  Wildlife  Service 
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(Service)  intends  to  gather  information 
necessary  to  prepare  Comprehensive 
Conservation  Plans  (CCP)  and  an 
associated  Environmental  Impact 
Statement  (EIS)  piusuant  to  section 
102(2)C  of  the  National  Environmental 
Policy  Act  and  its  implementing 
regulations,  for  three  imits  of  the  eight- 
imit  Eastern  Massachusetts  National 
Wildlife  Refuge  Complex  ,  located  in  the 
Conunonwealth  of  Massachusetts.  These 
three  refuges  are  Monomoy  National 
Wildlife  Refuge  (NWR).  Nantucket 
NWR.  and  Nomans  Land  Island  NWR. 
The  Refuges  are  in  Barnstable, 
Nantucket,  and  Dukes  Counties. 
Massachusetts.  Conctirrent  with  the  CCP 
process,  the  Service  will  conduct  a 
wilderness  review  and  incorporate  a 
summary  of  the  review  into  tiie 
appropriate  CCP  and  EIS.  The  CCPs  of 
the  remaining  five  refuges  of  the 
Complex  (Assabet  River  NWR,  Great 
Meadows  NWR,  Mashpee  NWR, 
Massasoit  NWR.  and  Oxbow  NWR)  will 
be  evaluated  in  a  separate 
Environmental  Assessment  (EA). 

This  notice  amends  a  previous  notice, 
published  on  February  24, 1999.  that 
stated  an  EIS  would  be  developed  for  all 
eight  units  of  the  Complex  (then  called 
Great  Meadows  National  Wildlife 
Refuge  Complex).  Comments  already 
received  for  these  refuges  under  the 
previous  notice  will  be  considered.  The 
Service  invites  agencies,  groups  and  the 
public  to  submit  any  additional 
comments  concerning  the  scope  of 
issues  to  be  addressed,  as  well  as 
possible  alternatives  and  environmental 
iinpacts  to  consider  in  the  EIS. 

The  Service  is  furnishing  this  notice 
in  compliance  with  the  National 
Wildlife  Refuge  System  Administration 
Act  of  1966,  as  amended  (16  U.S.C. 
668dd  et  seq.): 

(1)  To  advise  other  agencies  and  the 
public  of  our  intentions,  and 

(2)  To  obtain  suggestions  and 
information  on  the  scope  of  issues  to 
include  in  the  environmental 
documents. 

DATES:  Inquire  at  the  following  address 
for  dates  of  planning  activity  and  due 
dates  for  comments. 
ADDRESSES:  Address  comments  and 
requests  for  more  information  to  the 
following:  Refuge  Manager.  Great 
Meadows  National  Wildlife  Refuge. 
Weir  Hill  Road,  Sudbury,  Massachusetts 
01776.  (978)  443-4661. 
SUPPlfMENTARY  INFORMATION:  By  Federal 
law,  all  lands  within  the  National 
Wildlife  Refuge  System  are  to  be 
managed  in  accordance  with  an 
approved  CCP.  The  CCP  guides 
management  decisions  and  identifies 
refuge  goals,  long-range  objectives,  and 


strategies  for  achieving  refuge  purposes. 
The  planning  process  will  consider 
many  elements,  including  habitat  and 
wildlife  management,  habitat  protection 
and  acquisition,  public  use,  and  cultural 
resources.  Public  input  into  this 
planning  process  is  essential.  The  CCP 
will  provide  other  agencies  and  the 
public  with  a  clear  understanding  of  the 
desired  conditions  for  the  Refuges  and 
how  the  Service  will  implement 
management  strategies. 

The  Service  has  already  soUcited 
information  from  the  public  via  open 
houses,  meetings,  and  written 
comments.  Special  mailings,  newspaper 
articles,  and  announcements  will 
continue  to  inform  people  in  the  general 
area  near  each  refuge  of  the  time  and 
place  of  opportunities  for  further  public 
input  to  the  CCP. 

The  Eastern  Massachusetts  NWR 
Complex  is  a  diverse  group  of  coastal 
and  inland  refuges.  Habitats  include 
forest,  field,  riparian,  barrier  island 
beach,  freshwater  marsh,  and  pond. 
Monomoy  NWR  contains  2.700  acres,  a 
portion  of  which  is  Federal  Wilderness 
Area;  Nantucket  40  acres;  and  Nomans 
Land  Island  628  acres. 

Review  of  this  project  will  be 
conducted  in  accordance  with  the 
requirements  of  the  National 
Environmental  PoUcy  Act  of  1969.  as 
amended  (42  U.S.C.  4321  et  seq.).  NEPA 
Regulations  (40  CFR  1500-1508).  other 
appropriate  Federal  laws  and 
regulations,  and  Service  policies  and 
procedures  for  comphance  with  those 
regulations.  Concurrent  with  the  CCP 
process  we  v»rill  conduct  a  wilderness 
review  and  incorporate  a  summary  of 
the  review  into  the  CCP.  Wilderness 
review  is  the  process  we  use  to 
determine  if  we  should  recommend 
Refuge  System  lands  and  waters  to 
Congress  for  wilderness  designation. 

We  estimate  that  the  draft 
environmental  documents  will  be 
available  in  fall  2001  for  public  review 
and  comment. 

Dated:  January  19,  2001. 
Mamie  Parker, 

Acting  Regional  Director,  U.S.  Fish  and 
Wildlife  Service,  Hadley,  Massachusetts. 
[FR  Doc.  01-3822  Filed  2-14-01;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

North  American  Wetlands 
Conservation  Council;  Standard  Grant 
Application  Instructions 

AQENCY:  Fish  and  Wildlife  Service, 
Interior. 


ACTION:  Notice  of  availabiUty. 

SUMMARY:  Instructions  for  applying  for 
standard  grants  (see  SUPPLEMENTARY 
INFORMATKM)  tmder  tiie  U.S.  North 
American  WeUands  Conservation  Act. 
DATES:  Proposals  may  be  submitted  at 
any  time.  To  ensure  adequate  review 
time  prior  to  upcoming  North  American 
WeUands  Conservation  Coimcil 
(Council)  meetings,  the  Council 
Coordinator  must  receive  proposals  by 
March  23,  2001  and  July.  6.  2001.  If  a 
March  proposal  needs  to  be 
resubmitted,  the  due  date  is  July  16. 
ADDRESSES:  For  detailed  application 
instructions,  sample  proposal 
information,  frequently  asked  questions, 
and  summaries  of  recently  approved 
proposals,  visit  the  North  American 
WeUands  Conservation  Act  (NAWCA) 
web  site  at  http:// 

northametican  .fws.gov/nawcahp.htxnl. 
If  you  cannot  access  the  web  site, 
request  computer  disk  or  paper  copies 
of  the  web  site  material  from  the 
Council  Coordinator  at  Council 
Coordinator.  U.S.  Fish  and  Wildhfe 
Service.  4401  North  Fair^  Drive.  Room 
110.  Arlington.  VA  22203.  Send 
proposals  to  the  CoimcU  Coordinator  at 
the  above  address.  If  you  choose  to 
submit  the  Proposal  Summary  by 
electronic  maU  (versus  computer  disk), 
send  to  bettina_sparrowe@fws.gov.  Mail 
one  original  and  two  copies  of  the 
proposal  to  the  Council  Coordinator. 
Also,  mail  an  electronic  copy  of  the 
Proposal  Summary  on  computer  disk 
with  the  rest  of  the  proposal  or  send  an 
electronic  copy  by  electronic  mail  to 
hettina_sparrowe@fws.gov.  Send  a  copy 
of  the  proposal  to  your  U.S.  North 
American  Waterfowl  Management  Plan 
(NAWMP)  Coordinator  (see  next 
section)  and  all  partners  in  the  proposal. 
FOR  FURTHER  INFORMATION  CONTACT: 
North  American  WeUands  Conservation 
CouncU  Coordinator  at  (703)  358-1784, 
T9arw_nawwo@fws.gov  or 
bettina_spanowe@fws.gov  or  a  NAWMP 
Joint  Venture  Coordinator  (Coordinator) 
at  the  numbers  given  below. 
Coordinators  can  give  you  advice  about 
developing  a  proposal  and  about 
proposal  ranking  and  can  provide 
compliance  requirements  for  the 
National  Environmental  Policy  Act. 
National  Historic  Preservation  Act.  and 
contaminant  surveys.  Even  though  all 
'areas  of  all  States  are  not  in  a  Joint 
Venture,  each  Coordinator  is  available 
to  provide  information  to  NAWCA 
applicants.  To  determine  which 
Coordinator  to  call,  consult  the 
foUowing  Joint  Venture  list,  but  note 
that  some  States  are  in  more  than  one 
Joint  Venture  and  may  be  listed  more 
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than  once.  To  determine  exactly  which 

Joint  Venture  you  are  in,  consult  the 

NAWMP  Joint  Venture  map  at  http:// 

northamerican.fws.gov/NA  WCA/ 

images/namap.gif 

Atlantic  Coast  (AL,  CT,  DC,  DE,  FL.  GA. 

MA.  MD.  ME.  NC.  NH,  NJ,  NY.  PA, 

Puerto  Rico.  RI,  SC,  VA.  Virgin 

Islands.  VT.  WV)  413-253-8269 
Central  Valley  (Central  Valley  of  GA)  . 

916-^14-6459 
Gulf  Coast  (AL,  LA.  MS.  TX)  505-248- 

6876 
Intennountain  West  (AZ,  CA.  CO,  ID, 

MT,  NfM.  NV.  OR.  UT.  WA.  WY) 

801-524-5110 
Loiver  Mississippi  Valley  (AL,  AR,  KY, 

LA,  MS,  OK.  TN.  TX)  601-629- 

6600 
Pacific  Coast  (AK,  Am.  Samoa,  CA, 

Com.  of  N.  Mariana  Islands,  Guam, 

HI.  OR.  WA)  360-696-7630 
Playa  Lakes  (CO.  KS,  NM.  OK,  TX)  505- 

248-6877 
Prairie  Pothole  (lA.  MN,  MT,  ND.  SD) 

303-236-8145  extension  605 
Rainwater  Basin  (KS.  NE)  308-382- 

8112 
San  Francisco  Bay  (San  Francisco  Bay 

in  CA)  510-286-6767 
Upper  Mississippi  River-Great  Lakes 

(L\.  IL,  IN.  KS.  MI.  MN,  MO.  NE. 

OH.  WI)  612-713-5433 
SUPPLEMENTARY  MFORMATXM:  The 
Council  has  two  U.S.  conservation 
grants  programs  for  acqmsition. 
restoration,  and  enhancement  of 
wetlands.  Any  individual  or 
organization  who  has  a  long-term, 
partner-based  project  with  matching 
funds  can  apply.  The  focus  of  this 
notice  is  standard  grant  proposals  for 
requests  from  $51,000  to  $1,000,000  per 
proposal.  A  separate  notice  will  be 
issued  later  this  year  for  small  grant 
proposals  for  requests  up  to  $50,000  per 
proposal. 

This  notice  provides  general 
instructions  to  develop  and  submit  a 
NAWCA  standard  grant  proposal.  In 
order  to  complete  a  proposal  correctly, 
consult  the  web  site  at  http:// 
northamerican.fws.gov/nawcahp.html 
for  detailed  instructions.  If  you  cannot 
access  the  web  site  or  want  a  printed 
version  of  the  complete  instructions  or 
a  personal  computer  disk  that  contains 
proposal  forms,  contact  the  Council 
Coordinator. 

We  prepare  the  instructions  to  assist 
partners  in  developing  proposals  that 
comply  with  NAWCA.  The  NAWCA 
established  the  Council,  a  Federal-State- 
private  body  that  recommends  projects 
to  the  Migratory  Bird  Conservation 
Commission  (MBCC)  for  final  approval 
and  requires  that  proposals  contain  a 
minimum  1:1  ratio  of  non-Federal 


n^atching  funds  to  grant  funds.  "Match" 
(as  referred  to  throughout  this 
document)  can  be  cash,  in-kind  services, 
or  land  acquired/title  donated  for 
wetlands  conservation  purposes. 

Paperwork  Reduction  Act:  In 
accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501).  the 
Office  of  Management  and  Budget  has 
assigned  clearance  number  1018-0100 
to  this  information  collection  authorized 
by  the  North  American  Wetlands 
Conservation  Act  of  1989.  as  amended 
(16  U.S.C.  4401  et  seq.).  The  information 
collection  solicited  is  necessary  to  gain 
a  benefit  in  the  form  of  a  grant,  as 
determined  by  the  Council  and  MBCC, 
is  necessary  to  determine  the  eligibility 
and  relative  value  of  wetiand  projects, 
results  in  an  approximate  paperwork 
burden  of  400  hours  per  application, 
and  does  not  carry  a  premise  of 
confidentiality.  Your  response  is 
voluntary.  An  agency  may  not  conduct 
or  sponsor,  and  a  person  is  not  required 
to  respond  to.  a  collection  of 
information  unless  it  displays  a 
currentiy  valid  OMB  control  number. 
The  public  is  invited  to  submit 
conunents  on  the  acciu^cy  of  the 
estimated  average  burden  hoiu«  for 
application  preparation  and  to  suggest 
ways  in  which  the  burden  may  be 
reduced.  Conunents  may  be  submitted 
to:  Information  Collection  Clearance 
Officer,  Mail  Stop  224  ARLSQ,  U.S.  Fish 
and  Wildlife  Service,  Washington,  DC 
20240  and/or  Desk  Officer  for  Interior 
Department  (1018-0100),  Office  of 
Information  and  Regulatory  Afkirs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Standard  Grant  Instmctioiu 

Detailed  instructions  are  available  at 
the  NAWCA  web  site  at  http:// 
northamerican.fws.gov/nawcahp.html. 

Proposal  Definition.  A  standard  grant 
proposal  is  a  4-year  plan  of  action 
supported  by  a  NAWCA  grant  and 
matching  partner  funds  to  conserve 
wetlands  and  weUands-dependent  fish 
and  wildlife  through  acquisition 
(including  easements  and  land  titie 
donations),  restoration,  and/or 
enhancement  (including  creation). 
Match  must  be  non-Federal  and  at  least 
equal  the  grant  request  (referred  to  as  a 
1:1  match).  Match  is  eligible  up  to  2 
years  prior  to  the  year  the  proposal  is 
submitted,  and  grant  and  match  funds 
are  eligible  during  the  2-year  future 
Grant  Agreement  period. 

Proposal  Format.  The  Summary  has  a 
specific  format.  With  the  exception  of 
the  one-page  Cover  Page,  Matching 
Contributions  Plan,  SF  424,  SF  424B 
and  SF424D,  and  2-page  Summary, 


there  are  no  page  number  limitations. 
The  ultimate  size  of  the  proposal  will 
depend  on  its  complexity,  but  we 
request  that  you  attempt  to  minimize 
the  size  of  the  proposal.  Each  page 
should  be  no  larger  than  8.5  by  11 
inches.  It  is  suggested,  but  not  required, 
that  maps  be  in  color.  Neither  the 
original  proposal,  nor  required  copies, 
should  he  permanenUy  bound.  A 
proposal  contains  the  following 
sections:  Project  Officer's  Page  and 
Checklist;  Summary;  Piupose,  Scope, 
and  Milestones;  Budget,  Matching 
Contributions  Plan  (optional),  and  Tract 
Information;  Technical  Assessment 
Questions;  Funding  Commitment 
Letters;  Location  Information;  Standard 
Form  424  and  Attachments. 

Proposal  Project  Officer's  Page  and 
Checklist.  This  part  contains  the 
following  sections:  Proposal  Title  and 
State(s);  Date  Submitted:  Futiu« 
Proposals;  Project  Officer  Information; 
Project  Officer's  Checklist;  and 
Comments  on  the  NAWCA  Program. 
The  Project  Officer  administers  the 
Grant  Agreement  and  is  ultimately 
responsible  for  complying  with  Federal 
regulations.  Correspondence  is  sent  only 
to  the  Project  Officer.  Each  proposal  can 
have  only  one  Project  Officer,  who  must 
belong  to  the  grant  recipient's 
organization.  The  U.S.  standard  grant 
agreement  provisions  should  be 
reviewed  before  a  proposal  is  submitted, 
so  the  grant  agreement  is  available  via 
the  NAWCA  web  site  at  http:// 
northamerican.fws.gov/NAWCA/ 
granthtml 

Proposal  Summary.  The  Siunmary  is 
a  digest  of  information  that  is  detailed 
in  the  rest  of  the  proposal.  The 
Summary  is  the  only  narrative  material 
provided  to  the  Coimcil  and  MBCC,  so 
it  must  be  descriptive  and  succinct.  The 
Summary  contains  the  following 
sections:  Proposal  Title  and  States; 
Counties  and  Congressional  Districts; 
Costs  and  Acres  Summary;  and 
Narrative. 

Proposal  Purpose,  Scope,  and 
Milestones.  Use  this  section  to  describe 
how  all  the  pieces  of  the  proposal  fit 
together  to  form  a  solid  weUands  and 
migratory  bird  conservation  proposal 
that  should  be  funded  under  the  North 
American  Wetiands  Conservation  Act 
(NAWCA). 

Proposal  Budget,  Matching 
Contributions  Plan,  and  Tract 
Information.  The  Budget  Table  displays 
activities  and  costs  broken  out  by  grant 
funding  and  partner  funding  according 
to  cost  categories  (personnel  and  travel, 
appraisals,  fee  tiUe  acquired,  fee  tiUe 
donated,  easements  and  leases  acquired 
and  donated,  materials  and  equipment, 
contracts,  management  agreements 
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acquired  and  donated).  The  Budget 
Narrative  contains  the  justification  for  a 
grant  request  over  $1,000,000,  eligibility 
information  about  partner  matching 
funds/work,  and  detailed  cost 
information  (by  the  same  cost  categories 
listed  above)  for  grant  and  partner  funds 
for  each  tract  in  the  proposal.  A  sample 
Budget  Table  and  Budget  Narrative  are 
available  on  the  web  site.  If  you  have 
contributions  made  in  the  early  phases 
of  a  multi-phase  project  and  sufficient 
NAWCA  proposals  cannot  be  submitted 
before  the  match  is  more  than  2  years 
old,  you  may  request  approval  to  use  the 
match  in  the  future  by  submitting  a  one- 
page  Matching  Contributions  Plan 
(Match  Plan)  with  a  proposal.  A  Match 
Plan  is  optional,  but  if  submitted  must 
include  match  that  is  eligible  at  the  time 
the  proposal  is  submitted,  be  submitted 
with  a  proposal,  may  be  approved  only 
(in  writing)  if  the  proposal  with  which 
it  is  submitted  is  funded,  and  should 
show  use  of  the  match  over  a  period  no 
greater  than  5  years. 

Technical  Assessment  Questions.  The 
Council  uses  seven  Technical 
Assessment  Questions  to  evaluate  and 
select  proposals.  Additional  selection 
factors,  include  site  visit  results  and 
available  funding.  The  questions, 
subparts,  and  point  values  follow. 
Questions  1  and  2  include  priority  Usts 
of  species,  so  you  need  to  refer  to  the 
web  site  or  the  Council  Coordinator's 
office  to  complete  a  proposal.  Answer 
the  questions  for  the  completed 
proposal  and  all  tracts  in  the  proposal 
(grant  and  match). 

1.  How  does  the  proposal  contribute 
to  the  conservation  of  waterfowl  habitat 
(high-priority  species,  other  priority 
species,  other  waterfowl)?  15  points 

2.  How  does  the  proposal  contribute 
to  the  conservation  of  other  wetiand- 
dependent  or  wetland-associated 
migratory  birds  (NAWCA  priority 
species,  other  wetiand-dependent 
birds)?  15  points 

3.  How  does  the  proposal  benefit  the 
North  American  Waterfowl  Management 
Plan  and  contribute  to  sites  that  have 
been  recognized  for  weUand  values 
(Joint  Ventures,  Waterfowl  Habitat 
Areas  of  Concern,  specially  recognized 
areas)?  15  points 

4.  How  does  the  proposal  relate  to  the 
National  status  and  trends  of  wetlands 
types  (acres  of  decreasing,  stable,  and 
incresising  wetiands  types;  acres  of 
uplands)?  10  points 

5.  How  does  the  proposal  contribute 
to  long-term  conservation  of  wetlands 
and  associated  habitats  (acres  accruing 
benefits  in  perpetuity,  for  26-99  years, 
for  10-25  years,  and  for  less  than  10 
years)?  15  points 


6.  How  does  the  proposal  contribute 
to  the  conservation  of  habitat  for 
Federally  listed,  proposed  and 
candidate  endangered  species.  State- 
listed  species,  and  other  wetiand- 
dependent  fish  and  wildlife  (Federal 
species.  State  species,  other  wetland- 
dependent  fish  and  wildlife)?  10  points 

7.  How  does  the  proposal  satisfy  the 
partnership  piupose  of  the  North 
American  Wetlands  Conservation  Act 
(ratio  of  the  non-Federal  match  to  the 
grant  request.  non-Federal  partners  who 
contribute  10  percent  of  the  grant 
request,  partner  categories,  important 
partnership  aspects)?  20  points 

Funding  Commitment  Letters.  Send 
signed  commitment  letters  from  all 
match  partners,  including  the  grant 
recipient  and  private  landowners  (if 
providing  funds  or  land  as  match),  with 
the  proposal.  No  letters  will  be  accepted 
before  the  proposal  is  received,  and  the 
only  letters  that  will  be  accepted  after 
the  proposal  is  received  are  originals  of 
signed  copies  that  were  sent  with  the 
proposal.  The  proposal  will  be  retiuned 
if  the  1:1  match  is  not  documented  by 
partner  letters.  Letters  must  document 
the  exact  contribution  level  identified  in 
the  proposal  and  whether  the 
contribution  is  in  cash,  goods,  services, 
or  land;  the  partner's  responsibility  in 
the  proposal's  implementation, 
including  land  donations;  how  the 
partner  was  involved  in  proposal 
planning;  and  that  the  partner  is  fully 
aware  of  how  the  contribution  will  be 
spent. 

Location  Information.  State  a  central 
point  location  for  the  proposal  in  terms 
of  latitude  and  longitude  and  provide 
8.5  by  11-inch  color  (preferred)  maps 
that  give  the  following  information:  (1) 
Location  of  the  tracts  within  State(s)  and 
counties  where  grant  and  match  funds 
will  be  spent  and  location  of  land 
matches;  (2)  Location  of  acquisition 
priority  areas  if  specific  tracts  cannot  be 
given;  (3)  Location  of  major  water 
control  structures  and  other  restoration/ 
enhancement  features;  (4)  Location  of 
natiu^  featiu-es.  such  as  rivers  or  lakes, 
to  show  how  the  proposal  fits  into  the 
natiu^  landscape;  and  if  applicable.  (5) 
Show  where  the  proposal  is  in  relation 
to  a  larger  wetiands  conservation 
project.  The  proposal  titie  should  be  on 
each  map. 

Standard  Form  424  "Application  for 
Federal  Assistance"  and  Assurances 
Forms  B  "Non-construction  "  and  D 
"Construction."  All  appUcants,  except 
the  U.S.  Fish  and  Wildlife  Service,  must 
send  an  SF  424  and  the  B,  D.  or  both 
Assurances  forms  with  the  proposal.  All 
appUcants  must  comply  with  the  laws 
listed  on  the  Assurances  forms.  The 
forms  are  available  via  the  Internet  at 


http://www.gsa.gov/forms/  or  from  the 
Coimcil  Coordinator. 

Exhibits  and  Examples.  Examples  of 
various  sections  of  a  proposal,  lists  of 
eligible  and  ineligible  activities  and 
costs,  general  process  information  about 
the  NAWCA  program,  and  people  and 
organizations  who  may  be  contacted  for 
assistance  are  available  via  the  web  site 
or  from  the  Council  Coordinator  and 
should  be  consulted  at  some  time  in  the 
proposal  development  process. 

Blank  Proposal  Forms.  The  following 
forms  are  available  from  the  web  site  for 
you  to  download  and  use  to  develop  a 
proposal:  A  blank  proposal  form 
developed  using  Microsoft  Word,  a 
blank  proposal  form  using  Word  Perfect, 
and  a  blank  Budget  Table  using 
Microsoft  Excel. 

Dated:  February  5,  2001. 
Marehail  P.  Jones,  Jr., 

Acting  Director.  U.S.  Fish  and  Wildlife 

Service. 

(FR  Doc.  01-3880  Filed  2-14-01:  8:45  am] 

BHJJNG  COOE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AZ-91 0-0777-26-241  A] 

State  of  Arizona  Resource  Advisory 
Council 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Arizona  Resource  Advisory 
Council  Tour  notice. 

SUMMARY:  This  notice  announces  a  tour 
of  the  Arizona  Resource  Advisory 
Council  (RAC).  A  pre-tour  briefing  will 
be  conducted  on  March  16.  2001  from 
8-9  a.m.  at  the  BLM  Safford  Field  Office 
located  at  711  14th  Avenue,  Safford. 
Arizona.  BLM  staff  will  provide  a 
review  of  the  Standards  for  Rangeland 
Health  and  Guidelines  for  Grazing 
Administration  (S&Gs)  and  the 
implementation  process.  After  the  one- 
hour  briefing,  BLM  staff  and  RAC  will 
tour  a  BLM  grazing  allotment  called 
Johnny  Creek  near  Safford.  The  tour 
objectives  are  to  provide  the  RAC  with 
field  training  on  resource  evaluation 
and  on-the-ground  S&G  application.  In 
addition,  the  RAC  will  travel  to  the  San 
Simon  Valley  to  learn  about  the 
planning  effort  set  to  begin  on  the  San 
Simon  Watershed.  The  tour  will 
conclude  between  3-4  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Stevens.  Bureau  of  Land 
Management.  Arizona  State  Office.  222 
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North  Central  Avenue,  Phoenix,  Arizona 
85004-2203,  (602)  417-9215. 

Jo^nie  Losacco, 

(Acting)  Arizona  State  Director. 

[FR  Doc.  01-3797  Filed  2-14-01;  8:45  am] 

■LLMG  CODE  OlO-aa-M 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[OR-014-01-1430-€U;  HAG-01-0082] 

Realty  Action;  Direct  Sale  of  Public 
Landa  in  Klamatti  County,  Oregon 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  direct  sale  of  public 

lands  in  Klamath  County,  Oregon  (OR 

53187). 

summary:  The  following  land  has  been 
found  suitable  and  is  classified  for 
direct  sale  imder  Section  203  and  209  of 
the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1713  and  43  U.S.C.  1719,  and  Section  7 
of  the  Taylor  Grazing  (43  U.S.C.  315f). 
The  land  will  be  sold  at  no  less  than  the 
feir  market  value  of  $10,000.00.  The 
land  will  not  be  offered  for  sale  until  at 
least  60  days  after  this  notice. 

Willamette  Meridian 

T.  40S..  R.  HE. 
Section  26  SWV4SWV4 
Section  35  NWV«NWV4. 
Containing  approximately  80  acres. 

The  above  described  land  is  hereby 
segregated  from  appropriation  imder  the 
public  land  laws,  including  the  mining 
laws,  but  not  from  sale  under  the  above 
cited  statutes,  for  270  days  or  until  title 
transfer  is  completed  or  the  segregation 
is  terminated  by  publication  in  the 
Federal  Register,  which  ever  occurs 
first. 

This  land  is  difficult  and  uneconomic 
to  manage  as  part  of  the  public  lands 
and  is  not  suitable  for  management  by 
another  Federal  agency.  No  significant 
resource  values  will  be  affected  by  this 
disposal.  The  sale  is  consistent  with 
BLM's  planning  for  the  land  involved 
and  the  public  interest  will  be  served  by 
the  sale. 

Purchasers  must  be  U.S.  citizens,  18 
years  of  age  or  older,  a  state  or  state 
instrumentality  authorized  to  hold 
property,  or  a  corporation  authorized  to 
own  real  estate  in  the  state  in  which  the 
land  is  located. 

The  lands  are  being  offered  to  Don 
Rajnus  using  the  direct  sale  procedures 
authorized  under  43  CFR  2743.3-3. 
Direct  sale  is  appropriate  because  there 
is  no  pubhc  access  to  the  public  lands 


and  the  public  lands  are  surroimded  by 
lands  owned  by  Don  Rajnus. 
The  terms,  conditions,  and 
reservations  applicable  to  this  sale  are 
as  follows: 

1.  A  right-of-way  for  ditches  and 
canals  wiU  be  reserved  to  the  United 
States  in  under  43  U.S.C.  945. 

2.  All  oil  and  gas  and  geothermal 
resources  in  the  land  will  be  reserved  to 
the  United  States  in  accordance  with 
Section  209  of  the  Federal  Land  Policy 
and  Management  Act  of  1976. 

3.  The  mineral  interests  being  offered 
for  conveyance  have  no  known  mineral 
value.  The  acceptance  of  a  direct  sale 
offer  will  constitute  an  application  for 
conveyance  of  the  mineral  estate,  with 
the  exception  of  the  oil  and  gas  and 
geothermal  interests  which  will  be 
reserved  to  the  United  States  in 
accordance  with  Section  209  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976. 

4.  Patents  will  be  issued  subject  to  all 
valid  existing  rights  and  reservations  of 
record. 

If  land  identified  in  this  notice  is  not 
sold  it  will  be  offered  competitively  on 
a  continuing  basis  until  sold. 

Detailed  information  concerning  the 
sale,  including  the  reservations,  saJe 
procedures,  and  plaiuiing  and 
environmental  documents,  is  available 
at  the  Klamath  Falls  Field  Office,  2795 
Anderson  Ave.  Building  25,  Klamath 
Falls,  OR  97603. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  Field  Manager, 
Klamath  Falls  Resource  Area  Office  at 
the  above  address.  Objections  will  be 
reviewed  by  the  District  Manager  who 
may  sustain,  vacate,  or  modify  this 
realty  action.  In  absence  of  any 
objections,  this  realty  action  will 
become  the  final  action  of  the 
Department  of  the  Interior.  Questions 
should  be  directed  to  Tom  Cottingham 
at  the  above  address  or  by  phone  at  541/ 
885-4141. 

Dated:  February  2,  2001. 
Steven  A.  Ellis, 

District  Manager,  Lakeview  District. 
[FR  Doc.  01-3795  Filed  2-14-01;  8:45  am] 
MLUNQ  CODE  4310-33-^ 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[OR-014-01-1430-EU;  HAQ-OI-OOSS] 

Notice  of  Direct  Sale  of  Public  Landa 
in  Klamath  County,  OR  (OR  56319) 

agency:  Bureau  of  Land  Management, 
Interior. 


action:  Notice  of  direct  sale  of  public 
lands  in  Klamath  Coimty,  Oregon  (OR 
56319). 

SUMMARY:  The  following  land  has  been 
foimd  suitable  and  is  classified  for 
direct  sale  under  Section  203  and  209  of 
the  Federal  Land  Policy  and 
Management  Act  of  1976, 43  U.S.C. 
1713  and  43  U.S.C.  1719,  and  Section  7 
of  the  Taylor  Grazing  (43  U.S.C.  315f). 
The  land  will  be  sold  at  no  less  than  the 
fair  market  value  of  $5,600.00.  The  land 
will  not  be  offered  for  sale  imtil  at  least 
60  days  after  this  notice. 

Willamette  Meridian,  T.  40  S.,  R.  11  E. 

Section  23  SWV4SEV4 
Section  26  NWV4NEV4. 
Containing  approximately  80  acres. 

The  above  described  land  is  hereby 
segregated  fit)m  appropriation  under  the 
public  land  laws,  including  the  mining 
laws,  but  not  bom  sale  under  the  above 
cited  statutes,  for  270  days  or  imtil  title 
transfer  is  completed  or  the  segregation 
is  terminated  by  publication  in  the 
Federal  Register,  which  ever  occtirs 
first. 

This  land  is  difficult  and  uneconomic 
to  manage  as  part  of  the  public  lands 
and  is  not  stiitable  for  management  by 
another  Federal  agency.  No  significant 
resource  values  will  be  affected  by  this 
disposal.  The  sale  is  consistent  with 
BLM's  planning  for  the  land  involved 
and  the  public  interest  will  be  served  by 
the  sale. 

Purchasers  must  be  U.S.  citizens,  18 
years  of  age  or  older,  a  state  or  state 
instrumentahty  authorized  to  hold 
property,  or  a  corporation  authorized  to 
own  real  estate  in  the  state  in  which  the 
land  is  located. 

The  lands  are  being  offered  to  Carl 
Rajnus  using  the  direct  sale  procedtues 
authorized  imder  43  CFR  2743.3-3. 
Direct  sale  is  appropriate  because  there 
is  no  public  access  to  the  public  lands 
and  the  public  lands  are  surroimded  by 
lands  owned  by  Carl  Rajnus. 

The  terms,  conditions,  and 
reservations  appUcable  to  this  sale  are 
as  follows: 

1.  A  right-of-way  for  ditches  and 
canals  will  be  reserved  to  the  United 
States  in  under  43  U.S.C.  945. 

2.  All  oil  and  gas  and  geothermal 
resources  in  the  land  will  be  reserved  to 
the  United  States  in  accordance  with 
Section  209  of  the  Federal  Land  Policy 
and  Management  Act  of  1976. 

3.  The  mineral  interests  being  offered 
for  conveyance  have  no  known  mineral 
value.  The  acceptance  of  a  direct  sale 
offer  will  constitute  an  application  for 
conveyance  of  the  mineral  estate,  with 
the  exception  of  the  oil  and  gas  and 
geothermal  interests  which  will  be 
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reserved  to  the  United  States  in 
accordance  with  Section  209  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976. 

4.  Patents  will  be  issued  subject  to  all 
valid  existing  rights  and  reservations  of 
record. 

If  land  identified  in  this  notice  is  not 
sold  it  will  be  offered  competitively  on 
a  continuing  basis  imtil  sold. 

Detailed  information  concerning  the 
sale,  including  the  reservations,  saJe 
procedures,  and  planning  and 
environmental  documents,  is  available 
at  the  Klamath  Falls  Field  Office  2795 
Anderson  Ave.  Building  25  Klamath 
Falls,  OR  97603. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  Field  Manager, 
Klamath  Falls  Resource  Area  Office  at 
the  above  address.  Objections  will  be 
reviewed  by  the  District  Manager  who 
may  sustain,  vacate,  or  modify  this 
realty  action.  In  absence  of  any 
objections,  this  realty  action  will 
become  the  final  action  of  the 
Department  of  the  Interior.  Questions 
should  be  directed  to  Tom  Cottingham 
at  the  above  address  or  by  phone  at  541/ 
885-4141. 

Dated:  February  2,  2001. 
Steven  A.  Ellis, 

District  Manager,  Lakeview  District. 
(FR  Doc.  01-3796  Filed  2-14-01;  8:45  am] 

8IUJNG  CODE  4310-33-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  IManagement 

[AZ-056-09-1 42(M)0] 

Arizona  State  Office;  Notice  of  Filing  of 
Plata  of  Survey 


1.  The  plats  of  survey  of  the  following 
described  land  were  officially  filed  in 
the  Arizona  State  Office,  Phoenix,  . 
Arizona  on  the  dates  indicated: 

A  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  east 
boundary  and  a  portion  of  the 
subdivisional  lines  and  the  subdivision 
of  sections  14  and  24,  Township  26 
North,  Range  9  East,  of  the  Gila  and  Salt 
River  Meridian,  Arizona,  accepted 
November  21,  2000  and  officially  filed 
on  December  7,  2000. 

This  plat  was  prepared  at  the  request 
of  the  Bureau  of  Indian  Affairs,  Phoenix 
Area  Office. 

A  plat  representing  the  dependent 
resurvey  of  the  Fourth  Guide  Meridian 
East,  through  Township  28  North,  (west 
boundary),  the  south  and  east 
boundaries  and  a  portion  of  the 


subdivisional  lines,  and  the  survey  of  a 
portion  of  the  subdivisional  lines. 
Township  28  North,  Range  17  East,  of 
the  Gila  and  Salt  River  Meridian, 
Arizona,  accepted  October  23,  2000  and 
officially  filed  November  3,  2000. 

This  plat  was  prepared  at  the  request 
of  the  Bureau  of  Indian  Affairs,  Phoenix 
Area  Office. 

A  plat  representing  the  survey  of  the 
Sixth  Guide  Meridian  East,  (west 
boundary),  the  east  and  north 
boundaries,  and  the  subdivisional  lines. 
Township  34  North,  Range  25  East,  of 
the  Gila  and  Salt  River  Meridian, 
Arizona,  acce{>ted  November  28,  2000 
and  officially  filed  December  14,  2000. 

This  plat  was  prepared  at  the  request 
of  the  Bureau  of  Indian  Affairs,  Navajo 
Area  Office. 

A  plat  representing  the  survey  of  the 
Ninth  Standard  Parallel  North,  (south 
boundary),  Township  37  North,  Range 

25  East,  of  the  Gila  and  Salt  River 
Meridian,  Arizona,  accepted  November 
28,  2000  and  officially  filed  December 
14, 2000. 

This  plat  was  prepared  at  the  request 
of  the  Bureau  of  Indian  Affairs,  Navajo 
Area  Office. 

A  plat  representing  the  survey  of  the 
east  and  north  boundaries,  and  the 
subdivisional  Unes,  Township  34  North, 
Range  26  East,  of  the  Gila  and  Salt  River 
Meridian,  Arizona,  accepted  November 
28,  2000  and  officially  filed  December 
14,  2000. 

This  plat  was  prepared  at  the  request 
of  the  Bureau  of  Indian  Affairs,  Navajo 
Area  Office. 

A  plat  representing  the  survey  of  the 
Ninth  Standard  Parallel  North,  (south 
boundary).  Township  37  North,  Range 

26  East,  of  the  Gila  and  Salt  River 
Meridian,  Arizona,  accepted  November 
28,  2000  and  officially  filed  December 
14,  2000. 

This  plat  was  prepared  at  the  request 
of  the  Bureau  of  Indian  Affairs,  Navajo 
Area  Office. 

A  plat  representing  the  survey  of  the 
Ninth  Standard  Parallel  North,  (south 
boundary).  Township  37  North,  Range 

27  East,  of  the  Gila  and  Salt  River 
Meridian,  Arizona,  accepted  November 
28,  2000  and  officially  filed  December 
14, 2000. 

This  plat  was  prepared  at  the  request 
of  the  Bureau  of  Indian  Affairs,  Navajo 
Area  Office. 

A  plat,  in  seven  sheets,  representing 
the  legal  survey  of  the  descriptive 
boundary  of  the  Mount  Trumbull 
Wilderness  Area  in  Townships  35 
North,  Ranges  7  and  8  West  and 
Township  34  North,  Range  8  West,  of 
the  Gila  and  Salt  River  Meridian, 
Arizona,  accepted  October  23,  2000  and 
officially  filed  November  3,  2000. 


This  plat  was  prepared  at  the  request 
of  the  Bureau  of  Land  Management, 
Arizona  Strip  Office. 

A  plat  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines  and  the  subdivision 
of  section  29,  Township  4  North,  Range 
19  West,  of  the  Gila  and  Salt  River 
Meridian,  Arizona  accepted  November 
21,  2000  and  officially  filed  November 
30,  2000. 

This  plat  was  prepared  at  the  request 
of  the  Bureau  of  Land  Management, 
Arizona  State  Office. 

These  plats  will  immediately  become 
the  basic  records  for  describing  the  land 
for  all  authorized  purposes.  These  plats 
have  been  placed  in  the  open  files  and 
are  available  to  the  public  for 
information  only. 

2.  All  inquires  relation  to  these  lands 
should  be  sent  to  the  Arizona  State 
Office,  Bureau  of  Land  Management, 
222  N.  Central  Avenue,  P.O.  Box  1552, 
Phoenix,  Arizona  85001-1552. 

Kenny  D.  Ravnikar, 

Chief  Cadastral  Surveyor  of  Arizona. 

(FR  Doc.  01-3874  Filed  2-14-01;  8:45  am] 

BMJJNO  COOC  4310-32-# 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AZ-200-1050-ET;  AZA-31024] 

Cancellation  of  Propoaad  Wltttdrawai; 
Arizona 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  notice  terminates  the 
segregative  effect  of  a  proposed 
withdrawal  of  112,790  acres  of  lands 
requested  by  the  Bureau  of  Land 
Management  at  Perry  Mesa.  Presidential 
Proclamation  No.  7263  established  the 
Agua  Fria  National  Monument  so  the 
withdrawal  is  not  needed.  This  notice 
opens  the  lands  that  are  not  located 
within  the  Agua  Fria  National 
Monument  to  surface  entry  and  mining. 
EFFECTIVE  DATE:  March  19,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Andersen,  BLM  Phoenix  Field  Office, 
2015  W.  Deer  Valley  Road,  Phoenix. 
Arizona  85027,  623-580-5500. 
SUPPLEMENTARY  INFORMATION:  A  Notice 
of  Proposed  Withdrawal  was  published 
in  the  Federal  Register,  FR  99-20274, 
August  6,  1999,  which  temporarily 
segregated  the  lands  described  therein 
from  location  and  entry  imder  the 
general  land  laws,  including  the  mining 
laws,  subject  to  valid  existing  rights. 
The  new  Agua  Fria  National  Monument 
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includes  most  of  the  lands  proposed  for 
withdrawal,  so  the  Bureau  of  Land 
Management  has  determined  that  the 
proposed  withdrawal  is  not  needed  and 
has  cancelled  its  application. 

At  9  a.m.  on  March  19,  2001.  the 
lands  that  were  described  in  the  Notice 
of  Proposed  Withdrawal  in  the  Federal 
Register,  FR  9»-20274,  August  6.  1999, 
that  are  not  located  within  the  Agua  Fria 
National  Moniunent,  will  be  opened  to 
operation  of  the  public  land  laws 
generally,  subject  to  valid  existing 
rights,  the  provision  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  9  a.m.  on  March 
19,  2001,  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  order  of  filing. 

At  9  a.m.  on  March  19,  2001,  the 
lands  that  were  described  in  the  Notice 
of  Proposed  Withdrawal  in  the  Federal 
Register.  FR  99-20274.  August  6. 1999, 
that  are  not  located  within  the  Agua  Fria 
National  Monument  will  be  opened  to 
location  emd  entry  under  the  United 
States  mining  laws,  subject  to  vaUd 
existing  rights,  the  provision  of  existing 
withdrawals,  and  other  segregations  of 
record.  Appropriation  of  any  of  the 
lands  referenced  in  this  order  under  the 
general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C.  38  (1994),  shall  vest  no 
rights  against  the  United  States.  Acts 
required  to  establish  a  location  and  to 
initiate  a  right  of  possession  are 
governed  by  State  law  where  not  in 
conflict  wiUi  Federal  law.  The  Bureau  of 
Land  Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determinations  in 
local  courts. 

Dated:  February  5.  2001. 
Michael  A.  Ferguson, 
Deputy  State  Director,  Resources  Division. 
(FR  Doc.  01-3821  Filed  2-14-01;  8:45  am] 
MLUNQ  COOe  4310-32-P 


INTERNATIONAL  TRADE 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  MEETING:  United  States 

International  Trade  Commission. 

TME  AND  DATE:  February  22,  2001  at  2 

p.m. 

PLACE:  Room  101,  500  E  Street  SW., 

Washington,  DC  20436,  Telephone: 

(202) 205-2000. 


STATUS:  Open  to  the  public. 
MATTERS  TO  BE  CONSIDERED: 

1.  Agenda  for  future  meeting:  None. 

2.  Minutes. 

3.  Ratification  List. 

4.  Inv.  Nos.  731-TA-919-920 
(Preliminary)  (Certain  Welded  Large 
Diameter  Line  Pipe  from  Japan  and 
Mexico) — briefing  and  vote.  (The 
Commission  is  ciurently  scheduled  to 
transmit  its  determination  to  the 
Secretary  of  Commerce  on  February  26. 
2001;  Commissioners'  opinions  are 
ciurently  scheduled  to  be  transmitted  to 
the  Secretary  of  Commerce  on  March  5, 
2001.) 

5.  Outstanding  action  jackets:  None. 
In  accordance  with  Commission 

policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

Issued:  February  13,  2001. 

By  order  of  the  Commission. 
Donna  R.  Koebnke. 
Secretary. 
[FR  Doc.  01-4014  Filed  2-13-01;  8:45  am] 

BHJJNGCOOE  10Z0-02-P 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

Proposed  Extension  of  information 
Collection;  Comment  Request; 
Prohibited  Transaction  Class 
Exemption  85-68 

action:  Notice. 

SUMMARY:  The  Department  of  Labor 
(Department),  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  biuden,  conducts  a 
preclearance  consultation  program  to 
provide  the  general  public  and  Federal 
agencies  with  an  opportunity  to 
comment  on  proposed  and  continuing 
collections  of  information  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (PRA  95)  (44  U.S.C.  3506(c)(2)(A)). 
This  helps  to  ensure  that  requested  data 
can  be  provided  in  the  desired  format, 
reporting  burden  (time  and  financial 
resources)  is  minimized,  collection 
instruments  are  clearly  understood,  and 
the  impact  of  collection  requirements  on 
respondents  can  be  properly  assessed. 
Currently,  the  Pension  and  Welfare 
Benefits  Administration  is  soliciting 
comments  concerning  the  proposed 
extension  of  the  information  collection 
provisions  of  Prohibited  Transaction 
Class  Exemption  85-68.  A  copy  of  the 
Information  Collection  Request  (ICR) 
may  be  obtained  by  contacting  the  office 


listed  in  the  addresses  section  of  this 
notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  shown  in  the 
addresses  section  below  on  or  before 
April  16.  2001. 

ADDRESSES:  Gerald  B.  Lindrew.  Office  of 
Policy  and  Research,  U.S.  Department  of 
Labor,  Pension  and  Welfare  Benefits 
Administration,  200  Constitution 
Avenue,  NW,  Room  N-5647, 
Washington,  D.C.  20210.  Telephone: 
(202)  219-4782;  Fax:  (202)  219-4745. 
These  are  not  toll-fi^e  nimibers. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

Pursuant  to  section  408  of  ERISA,  the 
Department  has  authority  to  grant  an 
exemption  from  the  prohibitions  of 
sections  406  and  407(a)  if  it  can 
determine  that  the  exemption  is 
administratively  feasible,  in  the  interest 
of  participants  and  beneficiaries,  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan.  Prohibited 
Transaction  Qass  Exemption  85-68 
describes  the  conditions  under  which  a 
plan  is  permitted  to  acquire  customer 
notes  accepted  by  an  employer  of 
employees  covered  by  the  plan  in  the 
ordinary  coiu^e  of  the  employer's 
primary  business  activity.  The 
exemption  covers  sales  as  well  as 
contributions  of  customer  notes  by  an 
employer  to  its  plan.  Specifically,  the 
exemption  requires  that  the  employer 
provide  a  written  guarantee  to 
repurchase  a  note  which  becomes  more 
than  60  days  delinquent,  that  such  notes 
be  secured  by  a  perfected  sectuity 
interest  in  the  property  financed  by  the 
note,  and  that  the  collateral  be  insured. 
This  ICR  requires  that  records 
pertaining  to  the  transaction  be 
maintained  for  a  period  of  six  years  for 
the  purpose  of  ensuring  that  the 
transactions  are  protective  of  the  rights 
of  participants  and  beneficiaries. 

I.  Desired  Focus  of  Comments 

The  Department  is  particularly 
interested  in  comments  that: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  acciu^cy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated. 
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electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

in.  Current  Actions 

This  notice  requests  comments  on  the 
extension  of  the  ICR  included  in  PTE- 
85-68.  The  ICR  included  in  this 
exemption  is  intended  to  ensure  that  the 
conditions  of  ERISA  section  408  have 
been  satisfied  with  respect  to 
transactions  involving  customer  notes. 
The  Department  is  not  proposing  or 
implementing  changes  to  the  existing 
ICR  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection  of 
information 

Agency:  Department  of  Labor,  Pension 
and  Welfare  Benefits  Administration. 

Title:  Prohibited  Transaction 
Exemption  85-68. 

OMB  Number:  1210-0094. 

Affected  Public:  Individuals  or 
households:  Business  or  other  for-profit; 
Not-for-profit  institutions. 

Respondents:  120. 

Frequency  of  Response:  On  occasion. 

Responses:  960. 

Estimated  Total  Burden  Hours:  960. 

ro(a7  Burden  Cost  (Operating  and 
Maintenance):  $0.00. 

Comments  submitted  in  response  to 
this  notice  will  be  simimarized  and/or 
included  in  the  request  for  OMB 
approval  of  the  information  collection 
request;  they  will  also  become  a  matter 
of  public  record. 

Dated:  February  6,  2001. 
Gerald  B.  Lindrew, 

Deputy  Director,  Office  of  Policy  and 
Research,  Pension  and  Welfare  Benefits 
Administration. 

(FR  Doc.  01-3832  Filed  2-14-01;  8:45  am] 
BILUNQ  CODE  4510-2»-4> 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

Proposed  Extension  of  information 
Collection  Request;  Comment 
Request;  29  CFR  2550.408t>-1 

ACTION:  Notice. 

summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
provides  the  general  public  and  Federal 
agencies  with  an  opportimity  to 
comment  on  proposed  and/or 
continuing  collections  of  information  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (PRA  95)  44 


U.S.C.  3506(c)(2)(A).  This  program 
helps  to  ensure  that  requested  data  can 
be  provided  in  the  desired  format, 
reporting  burden  (time  and  financial 
resoiux:es)  is  minimized,  collection 
instruments  are  clearly  understood,  and 
the  impact  of  collection  requirements  on 
respondents  can  be  properly  assessed. 
Currently,  the  Pension  and  Welfare 
Benefits  Administration  is  soliciting 
comments  concerning  the  proposed 
extension  of  the  information  collection 
provisions  of  the  regulation  relating  to 
loans  to  plan  participants  and 
beneficiaries  who  are  parties  in  interest 
with  respect  to  the  plan  (29  CFR 
2550.408l>-l).  A  copy  of  the  proposed 
information  collection  request  (ICR)  can 
be  obtained  by  contacting  the  person 
listed  below  in  the  ADDRESSES  section. 

DATES:  Written  comments  must  be 
submitted  on  or  before  April  16,  2001. 

ADDRESSES:  Gerald  B.  Lindrew, 
Department  of  Labor,  Pension  and 
Welfare  Benefits  Administration,  200 
Constitution  Avenue,  NW.,  Washington. 
DC  20210.  (202)  219-4782  (this  is  not  a 
toll-ft^  number),  FAX  (202)  219-4745. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

The  Employee  Retirement  Income 
Security  Act  of  1974  (ERISA)  prohibits 
a  fiduciary  with  respect  to  a  plan  fi'om 
causing  the  plan  to  engage  in  the  direct 
or  indirect  lending  of  money  or  other 
extension  of  credit  between  the  plan  a 
party  in  interest.  ERISA  section 
408(h)(1)  exempts  loans  made  by  a  plan 
to  parties  in  interest  who  are 
participants  and  beneficiaries  of  the 
plan  from  this  prohibition  provided  that 
certain  requirements  are  satisfied.  One 
such  requirement  is  that  loans  to 
participants  must  be  made  in 
accordance  with  specific  provisions 
regarding  such  loans  set  forth  in  the 
plan.  In  final  regulations  published  in 
the  Federal  Register  on  July  20, 1989 
(54  FR  30520),  the  Department  of  Labor 
provided  additional  guidance  on  section 
408(b)(1)(C),  which  requires  that  loans 
must  be  made  in  accordance  with 
specific  provisions  set  forth  in  the  plan. 
This  ICR  relates  to  the  specific 
provisions  which  must  be  included  in 
plan  dociunents  for  those  plans  which 
permit  loans  to  participants. 

n.  Desired  Focus  of  Comments 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 


whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  acctu^cy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  tised; 

•  Enhance  the  quality,  utility,  and 
clarify  the  information  to  be  collected; 
and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

m.  Current  Actions 

This  notice  requests  comments  on  the 
extension  of  the  ICR  included  in  29  CFR 
2550.408b-l.  The  ICR  ensures  that 
participants  and  beneficiaries  are 
provided  with  adequate  information 
with  respect  to  matters  affecting  their 
benefits.  The  Department  is  not 
proposing  or  implementing  changes  to 
the  existing  ICR  at  this  time.  This 
existing  collection  of  information 
should  be  continued  because  it  ensures 
that  participants  and  beneficiaries  are 
provided  with  adequate  information 
with  respect  to  matters  affecting  their 
benefits.  This  ICR  also  provides 
additional  guidance  concerning  the 
statutory  requirement  that  loans  to 
participants  be  made  in  accordance  with 
specific  written  plan  provisions. 

Type  of  Review:  Extension. 

Agency:  Pension  and  Welfare  Benefits 
Administration,  Department  of  Labor. 

Title:  Regulation  Relating  to  Loans  to 
Plan  Participants  and  Beneficiaries  who 
are  Parties  in  Interest  writh  Respect  to 
the  Plan. 

OMB  Number:  1210-0076. 

Affected  Public:  Business  or  other  for- 
profit.  Not-for-profit  institutions. 
Individuals. 

Total  Respondents:  1 ,300. 

Frequency:  On  occasion. 

Total  Responses:  1,300. 

Avemge  Time  Per  Response:  3  hours. 

Estimated  Total  Burden  Hours:  0. 

Total  Burden  Cost  (operating/ 
maintenance):  $281 ,000. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 
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Dated:  February  6,  2001. 
Gerald  B.  Lindraw, 
Deputy  Director,  Office  of  Policy  and 
Research.  Pension  and  Welfare  Benefits 
A  dministmtion . 

|FR  Doc.  01-3833  Filed  2-14-01;  8:45  am) 
MJJNQ  CODE  4510-29-M 

DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Application  No.  D-10584,  «t  ai.] 

Proposed  Exemptions;  New  York  Ufe 
insurance  Company  (NYUC) 

agency:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Notice  of  proposed  exemptions. 

SUMMARY:  This  dociiment  contains 

notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restrictions  of  the 
Employee  Retirement  hicome  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  request  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Proposed  Exemption,  within  45  days 
from  the  date  of  publication  of  this 
Federal  Register  Notice.  Comments  and 
requests  for  a  hearing  should  state:  (1) 
The  name,  address,  and  telephone 
number  of  the  person  making  the 
comment  or  request,  and  (2)  the  nature 
of  the  person's  interest  in  the  exemption 
and  the  manner  in  which  the  person 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  addressed  and 
include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 
ADDRESSES:  All  written  conunents  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Exemption  Determinations. 
Room  N-1513,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210.  Attention: 

Apphcation  No. ,  stated  in  each 

Notice  of  Proposed  Exemption.  The 
applications  for  exemption  and  the 
comments  received  will  be  available  for 
public  inspection  in  the  Public 
Dociunents  Room  of  the  Pension  and 
Welfare  Benefits  Administration,  U.S. 
Department  of  Labor,  Room  N-5638, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210. 


Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon. by 
the  applicant  and  the  Department 
within  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 
SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
appUcations  filed  piu^uant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procediues  set  forth  in 
29  CFR  Part  2570,  Subpart  B  (55  FR 
32836,  32847,  August  10,  1990). 
Effective  December  31, 1978,  section 
102  of  Reorganization  Plan  No.  4  of 
1978,  5  U.S.C.  App.  1  (1996),  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
requested  to  the  Secretary  of  Labor. 
Therefore,  these  notices  of  proposed 
exemption  are  issued  solely  by  the 
Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

New  York  Life  Insurance  Company 
(NYUC).  Located  In  New  York,  NY 

[Application  No.  D-10584] 
Proposed  Exemption 

The  Department  of  Labor  is 
considering  granting  an  exemption 
under  the  authority  of  section  408(a)  of 
the  Act  and  section  4975(c)(2)  of  the 
Code  and  in  accordance  with  the 
procedures  set  forth  in  29  C.F.R.  part 
2570,  subpart  B  (55  FR  32836,  32847, 
August  10, 1990).! 

I.  Transactions 

If  the  exemption  is  granted,  the 
restrictions  of  section  406(a)(1)(A) 
through  (D)  and  406(b)  of  the  Act  and 
the  sanctions  resulting  bom  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (F)  of  the  Code  shall  not  apply 
to  the  following  transactions,  if  the 
conditions  set  forth  in  Section  II  and 
Section  m,  below,  are  satisfied: 


'  For  purposes  of  this  exemption,  references  to 
specific  provisions  of  Title  I  of  the  Act  unless 
otherwise  specified,  refer  to  the  corresponding 
provisions  of  the  Code. 


(a)  The  receipt,  directly  or  indirectly, 
by  a  sales  agent  (Sales  Agent  or  Sales 
Agents),  as  defined  in  Section  IV(1) 
below,  of  a  sales  commission  irom 
NYUC  in  connection  with  the  purchase, 
with  plan  assets,  of  an  insurance 
contract  (the  Insurance  Contract  or 
Insiu-ance  Contracts),  as  defined  in 
Section  rV(h)  below; 

(b)  The  receipt  of  a  sales  commission 
by  NYLIC,  as  principal  imderwriter  for 
a  mutual  fund  registered  under  the 
Investment  Company  Act  of  1940,  in 
connection  with  the  purchase,  with  plan 
assets,  of  seciuities  issued  by  such 
mutual  fund  (the  NYLife  Fimd  or 
NYLife  Fimds),  as  defined  in  Section 
IV(c)  below; 

(c)  The  effecting  by  NYLIC,  as 
principal  underwriter,  of  a  transaction 
for  the  purchase,  with  plan  assets,  of 
securities  issued  by  a  NYLife  Fimd,  and 
the  effecting  by  a  Sales  Agent  of  a 
transaction  for  the  purchase,  with  plan 
assets,  of  an  Insurance  Contract;  and 

(d)  The  purchase,  with  plan  assets,  of 
an  Insurance  Contract  from  NYLIC. 

n.  General  Conditions 

(a)  The  transactions  are  effected  by 
NYUC  in  the  ordinary  course  of 
NYUC's  business  as  an  insiu-ance 
company,  or  as  a  principal  imderwriter 
to  a  NYLife  Ftmd,  or  in  the  case  of  a 
Sales  Agent,  in  the  ordinary  coiu'se  of 
the  Sales  Agent's  business  as  a  Sales 
Agent. 

(b)  The  transactions  are  on  terms  at 
least  as  fevorable  to  the  plan  as  an  arm's 
length  transaction  with  an  imrelated 
party  would  be. 

(c)  The  combined  total  of  all  fees, 
sales  commissions,  and  other 
consideration  received  by  NYUC  or  a 
Sales  Agent:  (1)  For  the  provision  of 
services  to  the  plan,  and  (2)  in 
connection  with  a  purchase  of  an 
Insurance  Contract  or  securities  issued 
by  a  NYLife  Fimd,  is  not  in  excess  of 
"reasonable  compensation"  within  the 
contemplation  of  section  408(b)(2)  and 
(c)(2)  of  the  Act  and  section  4975(d)(2) 
and  (d)(10)  of  the  Code.  If  such  total  is 
in  excess  of  "reasonable  compensation" 
the  "amoimt  involved"  for  purposes  of 
the  civil  penalties  of  section  502(i)  of 
the  Act  and  excise  taxes  imposed  by 
section  4975(a)  and  (h)  of  the  Code  is 
the  amoimt  of  compensation  in  excess 
of  "reasonable  compensation." 

m.  Specific  Conditions 

(a)  NYUC  or  the  Sales  Agent  is  not — 
(1)  A  trustee  of  the  plan  ^ther  than 
a  non-discretionary  trustee  who  does 
not  render  investment  advice  with 
respect  to  any  assets  of  the  plan  or  a 
trustee  to  a  pooled  trust  (the  Pooled 
Trust),  as  defined  in  Section  IV(g) 
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below,  which  will  not  purchase 
Insurance  Contracts  or  securities  issued 
by  a  NYLife  Fund  pursuant  to  this 
exemption); 

(2)  A  plan  administrator  (within  the 
meaning  of  section  3(16)(A)  of  the  Act 
and  section  414(g)  of  the  Code; 

(3)  A  fiduciary  who  is  expressly 
authorized  in  writing  to  manage, 
acquire,  or  dispose  of,  on  a  discretionary 
basis,  those  assets  of  the  plan  that  are  or 
could  be  invested  in  Insurance 
Contracts,  securities  issued  by  a  NYUfe 
Fund,  or  units  of  a  Pooled  Trust;  or 

(4)  An  employer  any  of  whose 
einployees  are  covered  by  the  plan. 

(d)  (1)  Prior  to  the  execution  of  a 
transaction  involving  the  receipt  of  sales 
commissions  by  a  Sales  Agent  in 
connection  with  the  plan's  purchase  of 
an  Insurance  Contract,  NYUC  or  the 
Sales  Agent  provides  to  an  independent 
plan  fiduciary  (the  Independent  Plan 
Fiduciary),  as  defined  in  Section  IV(f) 
below,  disclosures  of  the  foUovdng 
information  concerning  the  Insurance 
Contract  in  writing  and  in  a  form 
calculated  to  be  understood  by  a  plan 
fiduciary  who  has  no  special  expertise 
in  insurance  or  investment  matters: 

(A)  An  explanation  of:  (i)  The  nature 
of  the  affiliation  or  relationship  between 
NYUC  and  the  Sales  Agent 
recommending  the  Insurance  Contract; 
and,  (ii)  the  natm-e  of  any  limitations 
that  such  affiliation  or  relationship,  or 
any  agreement  between  the  Sales  Agent 
and  NYUC  places  on  the  Sales  Agent's 
ability  to  recommend  Insurance 
Contracts; 

(B)  The  sales  commission,  expressed 
as  a  percentage  of  gross  annual  premium 
payments  for  the  fe'st  year  and  for  each 
of  the  succeeding  renewal  years,  that 
will  be  paid  by  NYUC  to  the  Sales 
Agent  in  connection  with  the  purchase 
of  the  recommended  Insurance  Contract, 
together  with  a  description  of  any 
factors  that  may  affect  the  commission; 
and 

(C)  A  full  and  detailed  description  of 
any  charges,  fees,  discounts,  penalties, 
or  adjustments  which  may  be  paid  by 
the  plan  under  the  recommended 
Insurance  Contract  in  connection  with 
the  plan's  purchase,  holding,  exchange, 
termination,  or  sale  of  the  Insurance 
Contract,  including  a  description  of  any 
factors  that  may  affect  the  level  of 
charges,  fees,  (hscounts,  or  penalties 
paid  by  the  plan. 

(2)  Following  receipt  of  the 
information  required  to  be  provided  to 
the  Independent  Plan  Fiduciary,  as 
described  in  Section  111(b)(1)  above,  and 
before  execution  of  the  transaction,  the 
Independent  Plan  Fiduciary 
acknowledges  in  writing  receipt  of  such 
information,  and  approves  the 


transaction  on  behalf  of  the  plan.  The 
Independent  Plan  Fiduciary  may  be  an 
employer  of  employees  covered  by  the 
plan  but  may  not  be  a  Sales  Agent 
involved  in  the  transaction.  The 
Independent  Plan  Fiduciary  may  not 
receive,  direcUy  or  indirectiy  (e.g. 
through  an  affiliate),  any  compensation 
or  other  consideration  for  his  or  her  own 
personal  account  bom  any  party  dealing 
with  the  plan  in  connection  with  the 
transaction. 

(3)  With  respect  to  additional 
purchases  of  Insurance  Contracts,  the 
written  disclosure  required  under 
Section  in(b)(l)  need  not  be  repeated, 
unless — 

(A)  More  than  three  years  have  passed 
since  such  disclosure  was  made  with 
respect  to  the  same  kind  of  Insurance 
Contract,  or 

(B)  The  Insurance  Contract  being 
recommended  for  purchase  or  the 
commission  with  respect  thereto  is 
materially  different  from  that  for  which 
the  approval  described  under  Section 
111(b)(2)  was  obtained. 

(c)(1)  With  respect  to  purchases  with 
plan  assets  of  securities  issued  by  a 
NYUfe  Fund,  or  receipt  of  sales 
commissions  by  NYUC  in  connection 
with  such  purchases,  NYLIC  provides  to 
an  Independent  Plan  Fiduciary,  prior  to 
the  execution  of  the  transaction,  the 
following  information  concerning  the 
recommended  NYUfe  Fund  in  writing 
and  in  a  form  calculated  to  be 
understood  by  a  plan  fiduciary  who  has 
no  special  expertise  in  insurance  or 
investment  matters: 

(A)  A  description  of:  (i)  The 
investment  objectives  and  policies  of 
the  NYLife  Fund,  (ii)  the  principal 
investment  strategies  that  the  NYUfe 
Fund  may  use  to  obtain  its  investment 
objectives,  (iii)  the  principal  risk  factors 
associated  with  investing  in  the  NYLife 
Fund,  (iv)  historical  investment  return 
information  for  the  NYLife  Fund,  (v) 
fees  and  expenses  of  the  NYLife  Fund, 
including  annual  operating  expenses 
(e.g.,  management  fees,  distribution  fees, 
service  fees,  and  other  expenses)  and 
fees  paid  by  shareholders  (e.g.,  sales 
charges  and  redemption  fees),  (vi)  the 
identity  of  the  NYUfe  Fund  adviser,  and 
(vii)  the  procedures  for  purchases  of 
securities  issued  by  the  NYLife  Fund 
(including  any  applicable  minimum 
investment  requirements  and  sales 
charges); 

(B)  A  description  of:  (i)  The  expenses 
of  the  recommended  NYLife  Fund, 
including  investment  management, 
investment  advisory,  or  similar  services, 
any  fees  for  secondary  services  (e.g.,  for 
services  other  than  investment 
management,  investment  advisory,  or 
similar  services,  including  but  not 


limited  to  custodial,  administrative,  or 
other  services),  and  (ii)  any  charges, 
fees,  discounts,  penalties,  or 
adjustments  that  may  be  paid  by  the 
plan  in  connection  with  the  purchase, 
holding,  exchange,  termination,  or  sale 
of  shares  of  the  reconomended  NYUfe 
Fund  securities,  together  with  a 
description  of  any  factors  that  may 
affect  the  level  of  charges,  fees, 
discounts,  or  penalties  paid  by  the  plan 
or  the  NYUfe  Fund; 

(C)  An  explanation  of  (i)  The  nature 
of  the  affiUation  or  relationship  between 
NYUC,  the  NYLife  Fund,  and  (ii)  the 
limitation,  if  any,  that  such  affiliation, 
relationship,  or  any  agreement  between 
NYUC  and  the  NYLife  Fund  places  on 
NYUCs  ability  to  recommend  securities 
issued  by  other  investment  companies; 

(D)  The  sales  conmiission,  if  any,  that 
NYLJC  will  receive  in  connection  with 
the  purchase  of  securities  of  the 
reconunended  NYLife  Fund,  expressed 
either  as:  (i)  A  percentage  of  the  dollar 
amount  of  the  plan's  gross  payments 
and  the  amount  actually  invested,  (ii)  an 
aimual  percentage  of  average  daily  net 
asset  value  of  securities  issued  by  the 
NYUfe  Fund,  or  (iii)  both  if  applicable, 
with  a  description  of  any  factors  that 
may  affect  the  commission;  and 

(E)  A  description  of  the  procedure  or 
procedures  for  redeeming  the  NYUfe 
Fund  securities. 

The  disclosures  required  under 
section  111(c)(1)  above  shall  be  deemed 
to  be  completed  only  if,  with  respect  to 
fees  and  expenses  of  NYUfe  Fund,  the 
type  of  each  fee  or  expense  (e.g., 
management  fees,  administrative  fees, 
fund  operating  expenses,  and  other  fees, 
including  but  not  Umited  to  fees  payable 
for  marketing  and  distribution  services 
pursuant  to  Rule  12b-l  under  the 
Investment  Company  Act  of  1940  (the 
I2l>-1  Fees))  and  the  rate  or  amoimt 
charged  for  a  specified  period  (e.g., 
annually)  is  provided  in  a  vmtten 
docuflaent  separate  from  the  prospectus 
of  such  NYUfe  Fund. 

(2)  Following  receipt  of  the 
information  required  to  be  provided  to 
the  Independent  Plan  Fiduciary,  as 
described  in  Section  111(c)(1)  above,  and 
before  execution  of  the  transaction,  the 
Independent  Plan  Fiduciary  approves 
the  specific  transaction  on  behalf  of  the 
plan.  Unless  facts  and  circumstances 
would  indicate  the  contrary,  such 
approval  may  be  presumed  if  the 
Independent  Plan  Fiduciary  directs  the 
transaction  to  proceed  after  NYUC  has 
delivered  the  written  disclosures  to  the 
Independent  Plan  Fiduciary.  The 
Independent  Plan  Fiduciary  may  be  an 
employer  of  employees  covered  by  the 
plan  but  may  not  be  NYUC.  The 
Independent  Plan  Fiduciary  may  not 
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receive,  directly  or  indirectly  {e.g. 
through  an  affiliate),  any  compensation 
or  other  consideration  for  his  or  her  own 
personal  account  from  any  party  dealing 
with  the  plan  in  connection  with  the 
transaction. 

(3)  With  respect  to  additional 
purchases  of  NYLife  Fund  securities, 
NYUC: 

(A)  Provides  reasonable  advance 
notice  of  any  material  change  with 
respect  to  the  NYLife  Fimd  securities 
being  puirchased  or  the  commission 
with  respect  thereto,  and 

(B)  Repeats  the  written  disclosure 
required  under  Section  in(c)(l)(A),  (C), 
(D),  and  (E)  once  every  three  years. 
(d)(1)  NYLIC  shall  retain  or  cause  to  be 
retained  for  a  period  of  six  (6)  years 
from  the  date  of  any  transaction  covered 
by  this  exemption  the  following: 

(A)  The  information  disclosed  with 
respect  to  such  transaction  pursuant  to 
Section  in(b),  and  (c)  above;  and 

(B)  Any  additional  information  or 
documents  provided  to  the  Independent 
Plan  Fiduciary  with  respect  to  the 
transaction;  and 

(C)  The  written  acknowledgments 
described  in  Section  111(b)(2)  above. 

(2)  A  prohibited  transaction  shall  not 
be  deemed  to  have  occiured  if,  due  to 
circumstances  beyond  the  control  of 
NYLIC,  such  records  are  lost  or 
destroyed  before  the  end  of  such  six- 
year  period. 

(3)  Notwithstanding  anything  to  the 
contrary  in  sections  504(a)(2)  and  (b)  of 
the  Act,  such  records  shall  be 
unconditionally  available  for 
examination  during  normal  business 
hours  by  duly  authorized  employees  or 
representatives  of  the  Department  of 
Labor,  the  Internal  Revenue  Service, 
plan  participants  and  beneficiaries,  any 
employer  of  plan  participants  and 
beneficiaries,  and  any  employee 
organization  any  of  whose  members  are 
covered  by  the  plan. 

(e)  Neither  NYLIC  nor  a  Sales  Agent 
renders  investment  advice  (within  the 
meaning  of  29  CFR  2510.3-21(c))  with 
respect  to  the  assets  involved  in  the 
transaction  in  connection  with  a  formal 
advice  program  under  which  specific/ 
individualized  asset  allocation 
recommendations  are  made  available  to 
participants  based  on  their  responses  to 
questionnaires. 

IV.  Definitions 

For  purposes  of  this  exemption — 

(a)  "NYLTC"  means  the  New  York 
Life  Trust  Company,  or  any  other 
financial  institution  supervised  under 
state  or  federal  laws  and  affiliated  with 
NYUC; 

(b)  "NYLIC"  means  the  New  York  Ufe 
Insurance  Company  and  any  of  its 


affihates,  including  but  not  limited  to 
NYLTC,  as  defined  in  Section  IV(a) 
above; 

(c)  "NYLife  Fund  or  NYLife  Funds" 
mean  any  investment  company 
registered  under  the  Investinent 
Company  Act  of  1940  for  which  NYLIC 
serves  as  investment  advisor  and  as 
principal  underwriter  (as  that  term  is 
defined  in  section  2(a)(29)  of  the 
Investment  Company  Act  of  1940, 15 
U.S.C.  80a-2(a)(29)); 

(d)  An  "affiliate"  of  a  person  means: 
(1)  Any  person  directly  or  indirectly 
controlling,  controlled  by,  or  under 
common  control  with  such  person,  (2) 
any  officer,  director,  employee,  or 
relative  of  any  such  person,  or  any 
partner  in  such  person,  and  (3)  any 
corporation  or  partnership  of  which 
such  person  is  an  officer,  director,  or 
employee,  or  in  which  such  person  is  a 
partner.  For  purposes  of  this  definition, 
an  "employee"  includes:  (A)  any 
registered  representative  of  NYLIC, 
where  NYLIC  or  an  affiliate  is  principal 
imderwriter,  and  (B)  any  insurance 
agent  or  broker  or  pension  consultant 
acting  under  a  written  agreement  as 
NYUC's  agent  in  connection  with  the 
sale  of  an  Insurance  Contract,  whether 
or  not  such  registered  representative  or 
insiuance  agent  or  broker  or  pension 
consultant  is  a  common  law  employee 
of  NYUC; 

(e)  The  term,  "control,"  means  the 
power  to  exercise  a  controlling 
influence  over  the  management  or 
policies  of  a  person  other  than  an 
individual; 

(f)  "Independent  Plan  Fiduciary" 
means  a  fiduciary  with  respect  to  a  plan, 
which  fiduciary  has  no  relationship  to 
or  interest  in  NYUC  that  might  affect 
the  exercise  of  such  fiduciary's  best 
judgment  as  a  fiduciary; 

(g)  "Pooled  Trust"  means  any 
collective  investment  fund  or  group 
trust  maintained  by  NYLTC,  provided 
that,  NYLTC  its  successor  or  affiliate 
does  not  have  discretionary  authority  or 
responsibility  with  respect  to  the 
management  and  administration  of  or 
provide  investment  advice  with  respect 
to,  any  assets  of  the  plan  that  are  or 
could  be  invested  in  Insurance 
Contracts,  securities  issued  by  a  NYLife 
Fund,  or  imits  of  a  Pooled  Trust; 

(h)  "Insurance  Contract  or  Insurance 
Contacts"  mean  an  insurance  or  annuity 
contract  issued  by  NYUC;  * 


(i)  A  "nondiscretionary  trustee"  of  a 
plan  is  a  trustee  whose  powers  and 
duties  with  respect  to  any  assets  of  the 
plan  are  limited  to:  (1)  The  provision  of 
nondiscretionary  tnist  services,  as 
defined  in  Section  rv(j)  below,  to  such 
plan,  and  (2)  the  duties  imposed  on  the 
trustee  by  any  provision  or  provisions  of 
the  Act  or  the  Code; 

(j)  "Nondiscretionary  trust  services" 
mean  custodial  services  and  services 
ancillary  to  custodial  services,  none  of 
which  services  are  discretionary; 

(k)  A  "relative"  means  a  "relative"  as 
that  term  is  defined  in  section  3(15)  of 
the  Act  (or  a  "member  of  the  family"  as 
that  term  is  defined  in  Code  section 
4975(e)(6),  or  a  brother,  a  sister,  or  a 
spouse  of  a  brother  or  a  sister; 

(1)  "Sales  Agent  or  Sales  Agents" 
mean  any  insurance  agent,  broker,  or 
pension  consultant  or  any  affiliate 
thereof  that  is  affiliated  with  NYUC; 
and 

(m)  "Principal  underwriter"  is 
defined  in  the  same  manner  as  that  term 
is  defined  in  section  2(a)(29)  of  the 
Investment  Company  Act  of  1940  (15 
U.S.C.  8a-2(a)(29)). 

EFFECTIVE  DATE:  If  granted,  this  proposed 
exemption  will  be  effective,  as  of 
February  12, 1998,  the  date  of  the  filing 
of  the  application  for  exemption. 

Summary  of  Facts  and  Representations 

1.  The  plans  which  are  expected  to 
participate  in  the  proposed  transactions 
are  employee  benefit  plans,  which  are 
subject  to  the  provisions  of  the  Act  and 
are  tax-qualified  under  section  401(a)  of 
the  Cdde.3  Due  to  the  nature  of  the 
requested  exemption,  the  applicants 
maintain  that  they  are  unable  to  provide 
any  of  the  following  specific  identifying 
information  about  the  plans  that  may 
engage  in  the  proposed  transactions:  (1) 
The  number  of  participants;  (2)  an 
estimate  of  the  percentage  of  assets  of 
each  plan  affected  by  the  requested 
exemption  or  transactions;  or  (3)  the 
approximate  aggregate  fair  market  value 
of  the  total  assets  of  each  affected  plan. 

It  is  represented  that  there  is  no 
minimum  investment  or  minimum  plan 
size  reqiiired  in  order  for  a  plan  to 
participate  in  the  proposed  transactions. 
However,  it  is  anticipated  that  such 
plans  will  primarily  be  participant- 
directed  defined  contribution  pensions 


'  The  Department  expresses  no  opinion  as  to 
whether  any  so-called  "synthetic  guaranteed 
insurance  contracts"  offered  by  NYLIC  constitute  an 
Insurance  Contract  within  the  meaning  of  this 
exemption.  The  Department  further  notes  that  this 
exemption  provides  relief  from  the  self-dealing  and 
conflict  of  interest  provisions  of  the  Act  in 
connection  with  the  sale  of  Insurance  Contracts  to 


plans  by  fiduciaries.  It  does  not  provide  relief  from 
any  acts  of  self-dealing  that  do  not  arise  directly  in 
connection  with  the  purchase  of  specific  insurance 
products.  Thus,  for  example,  no  relief  is  provided 
under  this  exemption  for  any  act  of  self-dealing  that 
may  arise  in  connection  with  the  ongoing  operation 
or  administration  of  an  Insurance  Contract. 

'  The  applicants  have  not  requested  an 
exemption,  and  no  relief  is  provided,  herein,  for 
any  plan  covering  employees  of  NYLIC  or  its 
affiliates. 
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plans,  and  that,  in  particular,  such  plans 
will  be  too  small  to  participate  in  single 
customer  guaranteed  interest  contracts 
(GICs  or  GIC)  or  a  synthetic  QIC 
product.  In  this  regard,  plans  covered  by 
the  exemption  may  include  plans 
intended  to  satisfy  the  requirements  of 
section  404(c)  of  the  Act  and  the 
regulations  thereunder  (a  Section  404(c) 
Plan).* 

Because  section  404(c)  of  the  Act 
appUes  only  to  the  provisions  of  Part  4 
of  Title  I,  there  is  no  provision  in  the 
Code  corresponding  to  section  404(c). 
Thus,  there  is  no  statutory  exemption 
from  the  excise  taxes  imposed  under 
section  4975  of  the  Code  with  respect  to 
prohibited  transactions  involving  a 
Section  404(c)  Plan.  In  this  regard,  the 
Department  notes  that  the  authority  to 
grant  administrative  exemptions  for 
such  prohibited  transactions  remains 
with  the  Treasury  Department  pursuant 
to  the  Reorganization  Plan  No.  4  of  1978 
(43  FR  47713,  October  17, 1978). 
Accordingly,  the  Department  has  no 
authority  to  provide  relief  from  section 
4975  of  the  Code  with  respect  to  a 
transaction  that  results  from  a 
participant's  or  a  beneficiary's  exercise 
of  control  within  the  meaning  of  section 
4D4(c)  and  applicable  regulations.  The 
applicants  have  represented  that  they 
are  aware  of  the  limitation  on  the 
jurisdiction  of  the  Department  imder  the 
Reorganization  Plan.  However,  the 
applicants  maintain  that  the 
transactions  for  which  relief  is' 
requested,  herein,  should  not  be  viewed 
as  "participant-directed,"  because  the 
fiduciaries  of  plans  (not  the  participants 
of  such  plans)  will  be  responsible  for 
selecting  and  purchasing  an  Insiu^nce 
Contract  for  a  plan  and  selecting  the 
NYLife  Fxmds  offered  imder  a  plan. 
Accordingly,  the  applicants  have 
requested  relief  from  the  provisions  of 
both  the  Act  and  the  Code. 

2.  The  application  was  filed  on  behalf 
of  NYUC  and  its  direct  or  indirect 
wholly-owned  subsidiaries.  New  York 
Ufe  Trust  Company  (NYLTC),  New 
York  Ufe  Benefit  Services  (NYLBS). 
NYLIFE  Distiibutors  Inc.  (NYLIFE 
Distributors),  MacKay-Shields  Financial 
Corporation  (MacKay-Shields),  Monitor 
Capital  Advisors,  Inc.  (Monitor  Capital), 


■•  In  relevant  part,  section  404(c)  of  the  Act  and 
the  regulations  promulgated  thereunder  at  57  FR 
46906  (October  13, 1992)  provide  that  where  a 
participant  or  beneficiary  of  a  section  404(c)  plan 
exercises  control  over  the  assets  in  his  or  her 
account,  then:  (i)  the  participant  or  beneficiary  shall 
not  be  deemed  to  be  a  fiduciary  by  reason  of  his 
exercise  of  control;  and  (ii)  no  person  who  is 
otherwise  a  fiduciary  shall  be  liable  under  the 
fiduciary  responsibility  provisions  of  the  Act  for 
any  loss,  or  by  reason  of  any  breach,  which  results 
from  such  participant's  or  beneficiary's  exercise  of 
control. 


and  NYLIFE  Securities  Inc.  (NYLIFE 
Securities). 

3.  NYUC  is  an  insurance  company 
organized  and  operated  under  the  laws 
of  the  State  of  New  York.  As  of 
December  31,  1996.  NYUC  had  total 
consolidated  assets  of  approximately 
$78.8  billion  and  net  policy  reserves  of 
$74.8  billion.  It  is  represented  that 
NYUC  offers  to  employee  benefit  plans 
covered  by  Titie  I  of  the  Act  a  variety 
of  insurance  products.-including  e.g., 
group  fixed  and  variable  annuities  and 
GICs.  Group  annmties  serve  primarily  as 
funding  vehicles  for  retirement  plan 
benefits.  It  is  represented  that  all 
insurance  products  offered  by  NYLIC 
are  reviewed  and  approved  by  the  New 
York  Insurance  Department  imder  New 
York  insurance  laws  and  imder  the 
applicable  insurance  laws  of  any  other 
state  where  such  products  are  marketed 
and  sold.  It  is  represented  that  all  such 
insurance  contracts  are  sold  by  sales 
agents,  which  include  licensed  sales 
employees,  agents,  and  brokers  of 
NYLIC.  In  connection  with  sales  of 
insurance  contracts,  such  sales  agents 
may  receive  commissions  or  other 
compensation. 

4.  NYLTC,  an  affiliate  of  NYUC  and 

a  trust  company  chartered  and  operating 
under  the  banking  laws  of  the  State  of 
New  York,  provides  a  variety  of 
fiduciary  services  for  individuals, 
institutions,  and  plan  accounts  covered 
by  the  Act.  In  this  regard,  it  is 
represented  that  NYLTC  already  serves 
as  a  nondiscretionary  trustee  to 
employee  benefit  plans.  Certain  plans 
may  also  obtain  directed  trustee  services 
provided  by  NYLTC. 

5.  NYLBS,  another  affiliate  of  NYUC, 
provides  administrative  services  to 
NYUC,  to  NYLTC,  and  to  plans  covered 
by  the  Act.  Such  services  include 
actuarial  consulting,  daily-valued 
record-keeping,  and  other  plan 
administrative  services.  In  this  regard,  it 
is  represented  that  NYLBS  offers  "401 
(k)  Complete,"  a  bundled  services 
program  to  participant-directed  defined 
contribution  plans  which  combines  plan 
administration,  record-keeping  services, 
and  a  selection  of  investment  options, 
including  insurance  contracts  and 
mutual  funds,  such  as  the  NYLife 
Funds.  Further,  these  services  include 
providing  participants  vfith  required 
plan  information  [e.g.,  summary  plan 
descriptions)  and  investment  education, 
including  asset  allocation  "tools."  It  is 
represented  that  investment  education 
materials  provided  by  NYLBS, 
including  asset  allocation  tools,  comply 
with  the  safe  harbor  for  investment 
information  and  education,  as  described 
in  Interpretive  Bulletin  96-1.  NYLBS 
does  not  charge  a  separate  fee  for  the 


asset  allocation  tools  and  does  not 
provide  any  specific/individualized 
asset  allocation  recommendations  to 
participants.  In  addition  to  materials 
provided  by  NYLBS  to  participants,  it  is 
represented  that  NYLBS  may  in  the 
future  enter  an  arrangement  under 
which  one  or  more  third  party  assets 
allocation  service  providers  would 
provide  a  formal  asset  allocation 
program  to  participants  of  plans 
receiving  services  from  NYLBS.  If  such 
a  program  were  made  available  to  plans, 
the  asset  allocation  services  would  be 
provided  solely  by  a  third  party  service 
provider  that  is  a  registered  investment 
adviser  and  wholly  independent  of 
NYUC  and  its  affiliates.  The  asset 
allocation  program  would  be  available 
only  if  a  plan  fiduciary  (independent  of 
NYLIC)  elects  to  offer  the  program  to 
participants;  and  no  employee  or  other 
person  representing  NYLIC  or  any  of  its 
affiliates  (including  NYLBS)  would  have 
any  role  in  reviewing,  approving,  or 
providing  asset  allocations  to 
participants  in  connection  with  the 
program.* 

6.  The  NYUfe  Funds  are  open-end 
investment  companies  registered  with 
the  Securities  and  Exchange 
Commission  (SEC)  under  the  Investment 
Company  Act  of  1940.  The  NYUfe 
Funds  are  offered  to  plans  directly  and 
through  variable  life  and  annuity 
contracts  issued  by  NYUC.  CurrenUy, 
the  NYLife  Funds  include  the  MainStay 
Funds,  which  are  available  to  retail  and 
institutional  investors  (including 
defined  contribution  plans)  and  the 
MainStay  Institutional  Funds  Inc., 
which  are  only  available  to  institutional 
investors  and  to  group  individual 
retirement  account  customers.  The 
MainStay  Funds,  organized  as  a 
Massachusetts  business  trust,  currently 
include  fourteen  (14)  separate  funds, 
each  of  which  has  its  own  investment 
objectives  and  policies.  MainStay 
Institutional  Fimds  Inc.  currently 
include  eleven  (11)  separate  funds. 

NYLIC  provides  a  broad  range  of 
services  to  NYUfe  Funds.  Specifically, 
the  NYLife  Funds  are  managed  by 
MacKay-Shields  or  Monitor  Capital, 
both  of  which  are  registered  investment 
advisers  and  indirect  wholly-owned 
subsidiaries  of  NYUC.  NYUC  is  the 
administrator  to  each  of  the  NYLife 
Funds  and  provides  various  services. 


'The  applicants  da  not  believe  that  the  limited 
investment  education  and  assets  allocation  tools 
that  NYUC  may  provide  give  rise  to  any  transaction 
that  would  require  exemptive  relief,  and  NYUC  is 
not  seeking  any  relief  for  these  activities.  The 
Department  is  offering  no  relief,  herein,  for 
transactions  other  than  those  proposed,  nor  is  the 
Department  expressing  an  opinion,  herein,  as  to  the 
applicability  of  Interpretive  Bulletin  96-1  to  the 
facts  of  this  case. 
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including  administration,  accounting, 
and  other  similar  services  and 
shareholder  administration  and  sub- 
accounting  for  which  NYLIC  and/or  its 
afhhates  may  receive  management  fiaes, 
administrative  fees,  and/or  shareholder 
services  fees. 

7.  NYLIFE  Distributors,  the  principal 
imderwriter  and  distributor  of  the 
NYLife  Funds,  is  responsible  for 
distributing  shares  of  NYLife  Fimds,  as 
agent  or  as  principal.  NYLIFE 
Distributors  receives  sales  commissions, 
including  12b-l  Fees  for  sales  of  some 
classes  of  shares  issued  by  NYLife 
Funds  paid  under  a  plan  of  distribution, 
pursuant  to  Rule  12b-l  under  the 
Investment  Company  Act  of  1940.^ 

8.  The  NYLife  Fimds  are  sold  to  plans 
by  NYLIFE  Secmities,  an  affiliate  of 
NYLIC  and  a  registered  broker-dealer 
and  a  member  of  the  National 
Association  of  Securities  Dealers. 
Subject  to  appUcable  SEC  regulations, 
NYLIFE  Securities  may  act  as  broker  for 
the  NYLife  Fimds  for  which  it  receives 
fiees  for  brokerage  services.  It  is  further 
represented  that  in  connection  with  the 
sales  of  NYLife  Funds  to  plans,  certain 
sales  agents  that  are  registered 
representatives  of  NYLIFE  Securities 
may  receive  sales  commission.  It  is 
represented  that  these  pa3nnents  may  be 
made  by  NYLIFE  Distributors  from 
amounts  it  receives  as  sales 
commissions,  or  by  NYLIC  from  its 
general  assets.  It  is  represented  that  the 
prospectus  materials  for  each  of  the 
NYLife  Funds  fully  disclose  the  fees  and 
expenses  charged  against  the  assets  of 
each  of  the  NYLife  Fimds,  including 
fees  paid  to  NYLIC. 

9.  The  applicants  have  requested  an 
exemption  which  would  permit  imder 
certain  conditions  NYLIC  and  Sales 
Agents  to  receive  sales  commissions  in 
connection  with  purchases  by  plans  of 
Insurance  Contracts  issued  by  NYLIC 
and  shares  of  NYLife  Funds 
underwritten  by  NYLIC,  in  situations 
where  such  plans  also  participate  in  a 
collective  or  group  trust  maintained  by 
NYLTQ  In  this  regard,  NYLIC  intends  to 
establish  such  a  collective  trust  (the 
Collective  Trust)  to  serve  as  an 
investment  vehicle  for  contract  holders 
under  benefit  responsive  synthetic  or 
traditional  GICs. 

The  assets  of  the  Collective  Trust  will 
be  selected  and  actively  managed  by 
NYLTC.  In  this  regard,  it  is  represented 


"The  DefMitment  notes  that  the  relief  provided 
by  this  exemption  does  not  preclude  the  receipt  of 
12b-l  Fees  by  NfYLIC  or  its  affiliates  to  the  extent 
that  the  payment  of  such  12b-l  Fees  cannot  be 
functionally  distinguished  from  the  payment  of  a 
tales  commission  in  connection  with  the  purchase, 
with  plan  assets,  of  securities  issued  by  a  NYLife 
Fund. 


that  NYUC  will  advise  NYLTC  in 
connection  with  the  management  of  the 
Collective  Trust,  although  NYLTC  will 
have  final  decision  making  authority. 
Subject  to  certain  investment 
guidelines,  the  assets  of  the  Collective 
Trust  will  consist  of  a  portfolio  of  fixed 
income  seciuities.  It  is  represented  that 
generally  the  value  of  the  assets  held  in 
the  Collective  Trust  will  be  based  upon 
readily  attainable  market  valuations 
published  by  independent  soiut:es.  If  no 
market  value  of  an  asset  is  readily 
available,  NYLIC  represents  that  it  will 
obtain  a  fair  value  in  accordance  with 
commercially  acceptable  practices  and 
applicable  laws  and  regulations. 

The  investment  guidelines  of  the 
Collective  Trust  also  incorporate 
procedures  for  identifying  and 
liquidating  impaired  securities  and 
procedures  for  establishing  priorities  for 
the  liquidation  of  portfolio  securities.  It 
is  fiuther  represented  that  the 
guidelines  of  the  Collective  Trust 
prohibit  the  transfer,  purchase,  or  sale  of 
Collective  Trust  portfolio  assets  from  or 
to  NYLIC  or  any  affihate  or  to  any 
account  for  which  NYLIC  or  any  affiliate 
has  discretionary  management 
authority. 

All  of  the  assets  of  the  Collective 
Trust  will  be  held  in  a  custodial  account 
(the  Custodial  Accoimt)  by  a  financial 
institution  unrelated  to  NYUC.  The 
Custodial  Accoimt  will  be  owned  by 
NYLTC,  as  trustee  for  the  participants  in 
the  Collective  Trust.  It  is  represented 
that  the  participants  in  the  Collective 
Trust,  not  NYLIC.  will  be  the  beneficial 
owners  of  a  pro  rata  share  of  the  assets 
in  the  Custodial  Account. 

It  is  anticipated  that  initially  there 
will  only  be  two  (2)  investors  in  the 
Collective  Trust.  ^  In  this  regard,  the 
Collective  Trust  will  serve  as  a  fimding 
vehicle:  (1)  For  contributions  made 
under  the  Anchor  Retirement  Trust 
Synthetic  QIC  Participating  Group 
AJmuity  Contract  (the  Anchor  Sjmthetic 
GIC),  a  group  annuity  contract  approved 
by  the  New  York  State  Insurance 
Department;  *  and  (2)  For  contributions 
made  under  certain  other  guaranteed 
investment  contracts  (the  SA  25  GICs) 
which  have  also  been  approved  by  the 
New  York  State  Insurance  Department. 

10.  It  is  represented  that  the  SA  25 
GICs  have  already  been  issued  by 
NYUC  to  various  employee  benefit 
plans  (the  SA  25  Plans)  which 
participate  in  a  pooled  separate  account 
(Separate  Account  25)  and  may  in  the 


future  be  offered  to  other  plans.^ 
Separate  Account  25  is  a  book  value 
separate  account  established  under 
Section  4240(a)(5)(ii)  of  the  New  York 
Insurance  Law  and  valued  on  an 
amortized  cost  basis  in  accordance  with 
Section  4240(a)(10)  of  the  New  York 
Insurance  Law.  NYLTC,  as  trustee  for 
participating  plans,  is  the  group  contract 
holder  for  the  pooled  group  annuity 
contract  issued  in  connection  with 
Separate  Account  25.  In  this  regard,  it 
is  represented  that  NYLTC  does  not 
have  any  discretionary  responsibility  or 
authority  with  respect  to  the 
administration  or  management  of  the 
assets  invested  under  such  group 
contract. 

NYUC  is  the  investment  manager  of 
Separate  Account  25.  As  such.  NYUC 
decided  to  invest  the  Separate  Account 
25  assets  in  the  Collective  Trust, 
because  Separate  Account  25  had  the 
same  investment  objectives  as  the 
Collective  Trust  and  because  NYUC 
believes  that  increasing  the  size  of  the 
asset  portfolio  would  provide  a  more 
stable,  less  volatile,  daily  interest  rate 
on  amounts  contributed  under  the  SA 
25  GICs.  In  addition,  no  SA  25  Plan  paid 
or  will  pay  any  additional  management 
fees  in  connection  with  the  investment 
of  assets  of  Separate  Account  25  into  the 
Collective  Trust.'o 

11.  As  mentioned  above,  the 
Collective  Trust  will  also  serve  as  a 
funding  vehicle  for  contributions  made 
under  die  Anchor  Synthetic  GIC.  In  this 
regard,  NYUC  represents  that  it  may 
offer  the  Anchor  Synthetic  GIC  to  any 
employee  benefit  plan  subject  to  Title  I 
of  the  Act  (the  Anchor  Plans)." 
Specifically,  NYUC  intends  to  market 
the  Anchor  Synthetic  GIC  primarily  to 
participant-directed  defined 
contribution  plans  that  participate  in 
the  bundled  services  program  offered  by 
NYLBS."  It  is  represented  that  an 


'  ^4YLIC  represents  that  it  is  possible  certain  tax- 
qualified  plans  or  a  trust  or  other  entity  holding 
qualified  plan  assets  could  participate  in  the 
Collective  Trust  sometime  in  the  fiiture. 

*  See  footnote  2. 


'The  applicants  believe  that  the  initial  purchase 
of  a  SA  25  GIC  by  an  SA  25  Plan  before  Separate 
Account  25  begins  participating  in  the  Collective 
Trust  should  be  exempted  by  Section  in(d)  of  Class 
Exemption  84-24  (PTCE  84-24),  because  NYLTC 
will  not  at  the  time  of  the  initial  purchase  be  a 
trustee  (other  than  a  nondiscretionary  trustee)  with 
respect  to  the  purchasing  plans.  The  Department, 
herein,  is  offering  no  view  as  to  the  applicability  of 
PTCE  84-24  under  the  circumstances  described 
above. 

"•The  Department,  herein,  is  offering  no  view  as 
to  whether  any  of  the  relevant  provisions  of  Part  4, 
subpart  B,  of  Title  I  have  been  violated,  regarding 
the  investment  of  the  assets  of  the  Separate  Account 
25  in  the  Collective  Trust. 

"  It  is  represented  that  plans  sponsored  by  NYLIC 
or  any  of  its  affiliates  will  not  invest  in  the  Anchor 
Synthetic  GIC. 

"  The  applicants  have  not  requested 
administrative  exemptive  relief  for  the  initial 
pun±ase  by  plans  of  the  Anchor  Synthetic  GIC  in 
reliance  on  PTCE  84-24,  because  at  the  time  of  the 
initial  purchase  of  such  contract.  NYLTC  will  not 


Independent  Plan  Fiduciary  will 
determine  whether  or  not  a  plan  will 
invest  in  the  Anchor  Synthetic  GIC, 
including  whether  the  Anchor  Synthetic 
GIC  is  appropriate  as  an  investment 
option  under  the  plan. 

The  applicants  maintain  that  the 
Anchor  Synthetic  GIC  has  features  that 
will  be  advantageous  to  a  plan  and  its 
participants.  Such  features  include:  (a) 
A  fully  benefit-responsive  book  value 
guarantee  protecting  participants  against 
loss  of  the  principal  amount  of 
contributions  and  accumulated  interest, 
and  (b)  an  opportunity  to  fully 
participate  in  the  return  on  a  portfolio 
of  fixed  income  securities. 

The  Anchor  Synthetic  GIC  does  not 
prospectively  guarantee  the  rate  at 
which  interest  will  be  credited  on 
balances  held  under  the  contract.  In  this 
regard,  the  credited  interest  rate  is 
objectively  determined  under  a  formula 
that  takes  investment  performance  into 
account  and  is  disclosed  to  plans.  Under 
the  terms  of  the  Anchor  Synthetic  GIC, 
the  interest  rate  will  reflect  the 
investment  experience  of  the  Anchor 
Trust  and  will  be  at  variable  rates, 
calculated  daily  by  NYUC  as  the 
weighted  average  of  book  yields  "  on 
the  portfolio  of  assets  held  in  the 
Collective  Trust,  adjusted  for  realized 
capital  gains  and  losses,  but  not  less 
than  zero. 

Under  the  contract  terms,  amounts 
credited  as  interest  are  subject  to  the 
guarantee  as  soon  as  the  interest  is 
actually  credited  on  the  contract 
balance.  The  daily  crediting  interest  rate 
will  be  available  to  plan  fiduciaries  and 
participants  through  participant 
communication  services  provided  by 
NYLBS.  Plan  participants  will  receive 
benefit  distributions  or  may  transfer 
amounts  allocated  to  the  Anchor 
Synthetic  GIC  investment  option  to 
another  investment  option  at  "book 
value"  on  any  day  (subject  to  certain 
limits  on  transfers  to  competing  options 
and  employer-initiated  events).  Plans 
will  be  able  to  withdraw  their 
investment  in  the  Anchor  Synthetic  GIC 


yet  be  a  trustee  (other  than  a  nondiscretionary 
trustee)  with  respect  to  the  purchasing  plans.  The 
Department,  herein,  is  offering  no  view  as  to  the 
applicability  of  PTCE  84-24  under  the 
circumstances  described  above. 

"It  is  represented  that  the  "weighted  average  of 
book  yields"  would  be  determined  as  the  ratio  of: 
(a)  the  aggregate  interest  income  ("book  value" 
times  "book  yield")  for  all  securities  in  the 
Collective  Trust;  to  (b)  the  aggregate  "book  value" 
for  all  such  securities.  For  this  purpose,  "book 
yield"  is  the  yield  that  equates  the  present  value  of 
future  cash  Dows  to  the  cost  of  the  security, 
assuming  that  the  security  is  held  to  maturity. 
"Book  value"  is  the  cost  of  a  security  plus  interest 
accruals,  plus  or  minus  amortization  of  a  discount 
or  premium,  minus  repayment  of  principal  and, 
interest  payments. 


at  "book  value"  on  twelve  (12)  months" 
notice  without  any  penalty,  or  on  any 
business  day  without  notice  at  the  lesser 
of  "book  value"  or  market  value.  The 
investment  guidelines  for  the  Anchor 
Synthetic  GIC  specify:  (a)  The  type  and 
minimum  standards  for  portfolio 
securities,  (b)  objective  procedures  for 
liquidating  securities  to  fund 
withdrawals  or  in  the  case  of  impaired 
securities,  and  (c)  procedures  for 
valuing  assets  based  on  independent 
soun:es. 

It  is  represented  that  contributions 
under  the  Anchor  Synthetic  GIC  will  be 
maintained  separately  from  the  assets  of 
NYUC  through  a  two-layer  structure. 
Specifically,  contributions  will  be 
credited  first  to  the  Anchor  Retirement 
Trust  (the  Anchor  Trust),  a  bank 
collective  trust  that  qualifies  as  a  group 
trust  under  Revenue  Ruling  81-100, 
maintained  exclusively  for  the  Anchor 
Plans  by  NYLTC.  Thereafter,  all  of  the 
assets  of  the  Anchor  Trust  will  be 
invested  and  held  in  the  Collective 
Trust,  in  accordance  with  the  provisions 
of  the  Anchor  Synthetic  GIC.^*  It  is 
represented  that  all  investments  from 
Anchor  Trust  into  the  Collective  Trust 
will  be  in  cash. 

NYLTC  will  be  trustee  with 
investment  management  responsibiUty 
for  both  the  Anchor  Trust  and  the 
Collective  Trust.  It  is  represented  that 
an  Independent  Plan  Fiduciary  to  each 
Anchor  Plan  will  approve  the 
investment  of  plan  assets  in  the  Anchor 
Trust  and  the  Collective  Trust  by  virtue 
of  accepting  the  terms  of  the  Anchor 
Synthetic  GIC.  The  terms  of  the  Anchor 
Synthetic  GIC  will  specifically  describe 
the  Anchor  Trust  and  the  Collective 
Trust  and  all  fees  and  other  charges  that 
would  be  paid  from  plan  assets 
(including  amounts  payable  to  NYUC 
and  NYLTC)  in  connection  with  the  two 
trusts. 

12.  NYLTC  would  be  a  party  in 
interest  and  fiduciary  with  respect  to 
the  Anchor  Plans  and  the  SA  25  Plans 


"  The  applicants  believe  that  investments  by  the 
Anchor  Plans  in  the  Anchor  Trust  and  in  the 
Collective  Trust  do  not  appear  to  involve  any  non- 
exempt  prohibited  transactions,  and  accordingly 
have  not  requested  individual  administrative 
exemptive  relief  In  this  regard,  the  applicants 
believe  that  the  Anchor  Trust  should  not  be  deemed 
to  be  8  party  in  interest  with  respect  to  plans  that 
purchase  the  Anchor  Synthetic  GIC.  However,  if  the 
investments  by  Anchor  Plans  in  the  Anchor  Trust 
are  deemed  to  involve  a  prohibited  transactions,  the 
applicants  believe  that  a  statutory  exemption  would 
be  available  under  section  408(b)(8)  of  the  Act.  The 
Department,  herein,  is  offering  no  view  as  to 
whether  any  of  the  relevant  provisions  of  Part  4. 
subpart  B,  of  Title  I  have  been  violated  regarding 
the  investment  by  the  Anchor  Plan  in  the  Anchor 
Trust  and  in  the  Collective  Trust,  nor  is  the 
Department  expressing  an  opinion  as  to  the 
applicability  of  statutory  exemptive  relief  under 
section  408(b)(8)  of  the  Act.  - 


by  virtue  of  being  a  discretionary  trustee 
to  the  Collective  Trust  and  the  Anchor 
Trust  in  which  the  Anchor  Plans  invest. 
Similarly,  NYUC  would  be  a  fiduciary 
and  a  party  in  interest  to  the  Anchor 
Plans  and  SA  25  Plans  by  virtue  of 
providing  investment  advisory  services 
to  the  CkiUective  Trust.  Further,  NYUC 
woiild  be  a  fiduciary  and  a  party  in 
interest  with  respect  to  SA  25  Plans,  as 
investment  manager  of  Separate 
Account  25.  Finally,  in  connection  with 
one  or  more  of  the  other  products  and 
services  that  NYUC  and  its  affiliates 
offer  to  employee  benefit  plans  in  the 
ordinary  course  of  business,  NYUC  or 
one  of  its  affiliates,  as  a  service  provider 
to  plans,  may  already  be  a  fiduciary 
and/or  party  in  interest  to  plans  that 
may  participate  in  the  proposed 
transactions. 

13.  It  is  represented  that  where  NYUC 
and/or  its  affiliates  are  parties  in  interest 
with  respect  to  a  plan,  the  applicants 
generally  rely  on  the  class  exemption 
provided  under  PTCE  84-24  in  effecting 
such  plan's  purchases  of  insurance 
contracts  and  shares  of  NYLife  Funds 
and  for  the  receipt  of  commissions  and 
other  fees  by  NYUC  and  its  sales 
employees  and  agents  in  connection 
with  such  transactions.  In  this  regard, 
PTCE  84-24,  subject  to  certain 
conditions,  provides  relief  from  the 
prohibitions  of  sections  406(a)(1)(A) 
through  (D)  and  406(b)  of  the  Act,  and 
from  the  taxes  imposed  by  section  4975 
of  the  Code  for  certain  classes  of 
transactions  involving  purchases  by 
plans  of  insurance  or  annuity  contracts 
and  purchases  by  plans  of  securities 
issued  by  registered  investment 
companies,  and  the  receipt  of  sales 
commissions  in  connection  therewith 
by  an  insurance  agent,  broker,  pension 
consultant,  or  investment  company 
principal  underwriter.  However,  PTCE 
84-24  is  not  available,  if  an  insurance 
agent,  broker,  pension  consultant,  or  an 
investment  company  principal 
underwriter  or  its  affiliate  is  a  plan 
trustee,  other  than  a  non-discretionary 
trustee  who  does  not  render  investment 
advice  with  respect  to  any  assets  of  the 
plan. 

According  to  the  applicant,  no 
exemptive  relief  is  needed  or  requested 
for  a  plan's  initial  purchases  of  the 
Anchor  Synthetic  GIC  or  the  SA  25 
GICs,  because  at  the  time  of  such 
purchases,  NYLTC  is  not  yet  a  trustee 
(other  than  a  non-discretionary  trustee) 
with  respect  to  the  purchasing  plans.  In 
this  regard,  NYUC  represents  that  it  has 
complied  with  the  appUcable 
disclosures  and  other  conditions  of 
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PTCE  84-24. *s  However,  the  applicants 
are  uncertain  as  to  whether  PTCE  84-24 
would  be  available  for  subsequent 
purchases  by  the  Anchor  Plans  and/or 
the  SA  25  Plans  of  Insurance  Contracts 
or  shares  of  NYLife  Funds,  where 
NYLTC  is  a  discretionary  trustee  for 
plan^assets  in  the  Collective  Trust,  even 
though  NYLTC  would  not  provide 
investment  advice  (as  described  by 
section  3(21)  of  the  Act),  or  exercise  or 
have  any  discretionary  authority  or 
control  over  plans'  purchases  of  such 
*  insurance  products  or  shares  of  a 
NYLife  Fund.  Accordingly,  the 
applicants  have  requested  individual 
relief  from  section  406(a)  and  (b)  of  the 
Act  for  the  proposed  transactions  under 
conditions  similar  to  those  provided  by 
PTCE  84-24. 

14.  As  of  the  filing  of  the  application, 
NYLIC  had  not  yet  established  the 
Collective  Trust  nor  offered  the  Anchor 
Synthetic  GIC  to  the  Anchor  Plans. 
However,  it  is  represented  that  on  or 
after  the  date  of  the  filing  of  the 
application.  NYLIC  and  NYLTC  intend 
to  establish  the  Collective  Trust,  to 
invest  Separate  Accoimt  25  assets  in  the 
Collective  Trust,  and  to  offer  the  Anchor 
Synthetic  GIC  to  plans.  Accordingly,  the 
applicants  have  requested  retroactive 
relief,  effective  as  of  February  12,  1998, 
the  date  of  the  filing  of  the  application 
for  exemption. 

15.  In  support  of  their  request  for 
individual  exemption,  the  applicants 
represent  that  the  transactions  are  on 
terms  which  are  at  least  as  favorable  to 
each  plan  that  participates,  as  those 
negotiated  at  arm's  length  with  an 
unrelated  party.  It  is  further  represented 
that  such  transactions  are  effected  by 
NYLIC  or  a  Sales  Agent  in  the  ordinary 
course  of  business.  With  respect  to  the 
receipt  of  sales  commissions  by  NYLIC 
or  a  Sales  Agent  for  the  provision  of 
services  to  a  plan,  and  in  connection 
with  a  purchase  of  an  Insurance 
Contract  or  securities  issued  by  an 
NYLife  Fund,  the  combined  total  of  all 
fees,  sales  conmiissions,  and  other 
consideration  received  by  NYLIC  or  a 
Sales  Agent  will  not  be  in  excess  of 
"reasonable  compensation"  within  the 
contemplation  of  section  408(b)(2)  and 
(c)(2)  of  the  Act  and  section  4975(d)(2) 
and(d)(10)oftheCode. 

16.  The  requested  exemption  is 
administratively  feasible,  because 
compliance  with  the  terms  of  the 
exemption  will  be  monitored  by  an 
Independent  Plan  Fiduciary  of  each 
plan  that  participates  in  the  proposed 


"The  Department,  herein,  is  offering  no  view  as 
to:  (a)  The  applicability  of  PTCE  84-24  under  the 
circumstances  described  above,  or  (b)  whether 
I^rVUC  has  satisfied  or  will  satisfy  all  of  the  terms 
and  conditions,  as  set  forth  in  PTCE  84-24. 


transactions,  so  that  the  level  of 
oversight  required  by  the  Department  is 
minimal.  Further,  NYLIC  will  maintain 
records  necessary  to  verify  compliance 
with  the  conditions  of  this  exemption. 

17.  The  applicants  believe  that  the 
requested  exemption  provides  adequate 
safeguards  for  the  protection  of  plan 
participants  in  that  the  proposed 
transactions  do  not  appear  to  involve 
the  types  of  abuse  that  the  Department 
intended  to  address  by  limiting  the 
availability  of  PTCE  84-24  where  a 
party  in  interest  or  its  affiliate  is  a 
trustee  to  a  plan.  With  regard  to  the 
terms  of  the  proposed  exemption,  the 
influence  of  NYLTC  will  be  limited  by 
conditions  comparable  to  those  set  forth 
in  PTCE  84-24,  such  that  NYLTC  would 
not  have  an  opportunity  to  use  its 
position  as  trustee  to  the  Anchor  Trust 
or  the  Collective  Trust  to  improperly 
influence  or  control  a  plan's  purchase  of 
Insurance  Contracts  or  shares  of  NYLife 
Fimds.  Moreover,  it  is  represented  that 
NYLTC  will  not  provide  any  investment 
advice  or  have  or  exercise  any 
discretionary  authority  or  control  with 
respect  to  plan  assets  involved  in  the 
purchase  of  Insurance  Contracts  or 
NYLife  Funds.  In  this  regard,  an 
Independent  Plan  Fiduciary  of  each 
Plan  that  purchases  an  Anchor 
Synthetic  GIC  or  holds  or  participated 
in  a  SA  25  GIC  vail  receive  written 
disclosures  before  the  plan  purchases  an 
Insurance  Contract  or  purchases  shares 
of  the  NYLife  Fimds.  Fmlher,  prior  to 
entering  a  transaction,  the  Independent 
Plan  Fiduciary  will  review  and  approve 
such  transactions  on  behalf  of  the  plan. 

18.  The  applicants  maintain  that  the 
proposed  exemption  is  in  the  interest  of 
the  plans  which  participate  in  the 
subject  transactions,  because  such  plans 
will  be  able  to  take  advantage  of  the  full 
range  of  insurance  and  investment 
products  offered  by  NYLIC.  Moreover, 
NYLIC  anticipates  that  the  investment 
of  assets  in  the  Collective  Trust  will 
benefit  the  plans  participating  in 
Separate  Account  25,  as  well  as  those 
plans  that  participate  under  the  Anchor 
Synthetic  GIC,  by  obtaining  economies 
and  efficiencies  of  scale  and,  more 
importantly,  by  increasing  the  size  of 
the  asset  portfolio.  In  this  regard,  a 
larger  portfolio  size  should  result  in  a 
more  stable,  less  volatile,  daily  interest 
rate  on  amoimts  contributed  under  the 
SA  25  GICs  and  the  Anchor  Synthetic 
GIC,  because  of  the  lesser  impact  of  a 
withdrawals  on  a  larger  pool  of  assets. 

Further,  the  proposed  investment 
structure  will  not  involve  any  doubling 
of  fees.  In  this  regard,  no  additional 
management  fees  will  be  charged  by 
NYLTC  or  NYLIC  for  managing  the 
Collective  Trust  assets.  Instead,  the 


plans  will  only  pay  the  management 
and  other  fees  specified  by  the  Anchor 
Synthetic  GIC  and  the  SA  25  GICs, 
respectively.  Management  fees  under  all 
of  the  contracts  will  be  determined 
based  on  the  stable  value  account,  not 
the  market  value  of  Collective  Trust 
assets  held  in  connection  with  the 
contracts. 

19.  In  summary,  the  applicants 
represent  that  the  proposed  transactions 
meet  the  statutory  criteria  for  an 
exemption  imder  section  408(a)  of  the 
Act  and  4975(c)(2)  of  the  Code  because: 

(a)  Plans  can  take  advantage  of  the  full 
range  of  insurance  and  investment 
products  offered  by  NYLIC  and  its 
affiliates; 

(b)  The  transactions  are  effected  by 
NYLIC  or  by  a  Sales  Agent  in  the 
ordinary  course  of  business; 

(c)  The  transactions  are  on  terms  at 
least  as  favorable  to  a  plan  as  an  arm's 
length  transaction  with  an  unrelated 
party; 

(dj  The  combined  total  of  all  fees, 
sales  commissions,  and  other 
consideration  received  by  NYLIC  or  a 
Sales  Agent  for  the  provision  of  services 
to  a  plan,  and  in  connection  with  the 
proposed  transactions  is  not  in  excess  of 
"reasonable  compensation"  within  the 
contemplation  of  section  408(b)(2)  and 
(c)(2)  of  the  Act  and  section  4975(d)(2) 
and(d)(10)oftheCode; 

(e)  Neither  NYLIC  nor  the  Sales  Agent 
is  a  trustee  of  a  plan  (other  than  a  non- 
discretionary  trustee  who  does  not 
render  investment  advice  with  respect 
to  any  assets  of  the  plan  or  a  trustee  to 

a  Pooled  Trust); 

(f)  With  respect  to  the  proposed 
transactions,  NYLIC  provides  each 
Independent  Plan  Fiduciary  with 
certain  disclosures  in  writing  and  in  a 
form  calculated  to  be  understood  by  a 
plan  fiduciary  who  has  no  special 
expertise  in  insurance  or  investment 
matters;  and  provides  disclosure  in  a 
written  document  separate  ttom  the 
prospectus  of  information  regarding 
specific  types  of  fees  or  expenses  paid 
from  the  assets  of  a  NYLife  Fund  and 
the  rate  or  amount  of  each  fee  or 
expense  charged  for  a  specified  period; 

(g)  Following  receipt  of  the  required 
disclosures  and  prior  to  entering  the 
transaction,  an  Independent  Plan 
Fiduciary  approves  the  transaction  on 
behalf  of  a  plan;  and 

(h)  NYLIC  shall  retain  or  cause  to  be 
retained  certain  records  for  a  period  of 
six  (6)  years  from  the  date  of  any 
transaction  covered  by  this  exemption. 

Notice  to  Interested  Persons 

Because  of  the  large  number  of 
potentially  interested  persons,  the 
applicants  maintain  that  it  is  not 
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possible  to  provide  a  separate  copy  of 
the  Notice  of  Proposed  Exemption  (the 
Proposed  Exemption)  to  each  plan 
eligible  to  engage  in  the  transactions 
covered  by  the  requested  exemption.  In 
this  regard  however,  NYLIC  intends  to 
provide  notice  in  writing  (by  first-class 
mail  or  another  method  reasonably 
calculated  to  ensure  that  the  notice  is 
received)  to  an  Independent  Plan 
Fiduciary  of  each  plan  that  participates 
in  the  Anchor  SjTithetic  GIC  or  any  of 
the  SA  25  GICs  within  fifteen  (15)  days 
of  the  date  of  publication  of  the  Notice 
in  the  Federal  Register,  a  copy  of  the 
Proposed  Exemption,  as  published  in 
the  Federal  Re^ster,  and  a  copy  of  the 
supplemental  statement,  as  required, 
pursuant  to  29  CFR  2570.43(b)(2).  The 
notification  will  inform  such  interested 
persons  of  their  right  to  comment  and/ 
or  request  a  hearing  within  thirty  (30) 
days  of  receipt  of  a  copy  of  the  Proposed 
Exemption. 

Apart  from  the  notification  described 
in  the  paragraph  above,  the  applicants 
represent  that  the  only  practical  form  of 
providing  notice  to  interested  persons  is 
by  means  of  publication  of  the  Proposed 
Exemption  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Angelena  C.  Le  Blanc  of  the  Department, 
telephone  (202)  219-8883  (This  is  not  a 
toll-free  number.) 

Salomon  Smith  Barney  Inc.  (SSB), 
Citigroup  Inc.  (Citigroup)  and  Their 
Affiliates,  (Collectively,  the  Applicants) 
Located  in  New  York,  New  York 

(Application  Number  D-10760J 

Proposed  Exemption 

Based  on  the  facts  and  representations 
set  forth  in  the  application,  the 
Department  is  considering  granting  an 
exemption  imder  the  authority  of 
section  408(a)  of  the  Act  and  section 
4975  (c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  Subpart  B  (55 
FR  32836,  32847,  August  10, 1990).ie 

Section  I.  Covered  Transactions 

If  the  exemption  is  granted,  the 
restrictions  of  section  406(a)(1)(A) 
through  (D)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (D)  of  the  Code, 
shall  not  apply  to:  (1)  The  proposed 
purchase  or  sale  by  employee  benefit 
plans  (the  Plans),  other  than  Plans 
sponsored  and  maintained  by  the 
Applicants,  of  publicly-traded  debt 


securities  (the  Debt  Securities)  issued  by 
the  Applicants;  and  (2)  the  extension  of 
credit  by  the  Plans  to  the  Applicants  in 
connection  with  the  holding  of  the  Debt 
Securities. 

This  proposed  exemption  is  subject  to 
the  general  conditions  that  are  set  forth 
below  in  Section  n. 

Section  n.  General  Conditions 

(a)  The  Debt  Securities  are  made 
available  by  the  Applicants  in  the 
ordinary  course  of  their  business  to 
Plans  as  well  as  to  customers  which  are 
not  Plans. 

(b)  The  decision  to  invest  in  the  Debt 
Securities  is  made  by  a  Plan  fiduciary 
(the  Independent  Plan  Fiduciary)  or  a 
participant  in  a  Plan  that  provides  for 
participant-directed  investments  (the 
Plan  Participant),  which  is  independent 
of  the  Applicants. 

(c)  The  Applicants  do  not  have  any 
discretionary  authority  or  control  or 
provide  any  investment  advice,  within 
the  meaning  of  29  CFR  2510.3-21(c). 
with  respect  to  the  Plan  assets  involved 
in  the  transactions. 

(d)  The  Plans  pay  no  fees  or 
commissions  to  the  Applicants  in 
connection  with  the  transactions 
covered  by  the  requested  exemption, 
other  than  the  mark-up  for  a  principal 
transaction  permissible  imder  Part  II  of 
Prohibited  Transaction  Class  Exemption 
(PTCE)  75-1  (40  FR  50845,  October  31, 
1975).^' 

(e)  Citigroup  agrees  to  notify  Plan 
investors  in  the  prospectus  (the 
Prospectus)  for  the  Debt  Securities  that, 
at  the  time  of  acquisition,  no  more  than 
15  percent  of  a  Plan's  assets  should  be 
invested  in  any  of  the  Debt  Securities. 

(f)  The  Debt  Securities  do  not  have  a 
dmation  which  exceeds  9  years  bom.  the 
date  of  issuance. 

(g)  Prior  to  a  Plan's  acquisition  of  any 
of  the  Debt  Seciirities,  the  Applicants 
fully  disclose,  in  the  Prospectus,  to  the 
Independent  Plan  Fiduciary  or  Plan 
Participant,  all  of  the  terms  and 
conditions  of  such  Debt  Securities, 
including,  but  not  limited  to.  the 
following: 

(1)  A  statement  to  the  effect  that  the 
retiuTi  calculated  for  the  Debt  Seciuities 
will  be  denominated  in  U.S.  dollars; 

(2)  The  specified  index  (the  Index)  or 
Indexes  on  which  the  rate  of  return  on 
the  Debt  Securities  is  based; 

(3)  A  niunerical  example,  designed  to 
be  imderstood  by  the  average  investor, 
which  explains  the  calculation  of  the 


"  For  purposes  of  this  proposed  exemption, 
^fisrences  to  Title  I  of  the  Act,  unless  otherwise 
noted  herein,  refer  also  to  corresponding  provisions 
of  the  Code. 


"The  Department  is  providing  no  opinion  herein 
as  to  whether  any  principal  transactions  involving 
debt  securities  would  be  covered  by  PTCE  75-1 ,  or 
whether  any  particular  mark-up  by  a  broker-dealer 
for  such  transaction  would  be  permissible  under 
Part  n  of  PTCE  75-1. 


return  on  the  Debt  Securities  at  maturity 
and  reflects,  among  other  things,  (i)  a 
hypothetical  initial  value  and  closing 
value  of  the  applicable  Index,  and  (ii) 
the  effect  of  any  adjustment  factor  on 
the  percentage  change  in  the  applicable 
Index; 

(4)  The  date  on  which  the  Debt 
Securities  are  issued; 

(5)  The  date  on  which  the  Debt 
Seciuities  will  mature  and  the 
conditions  of  such  maturitv; 

(6)  The  initial  date  on  which  the  value 
of  the  Index  is  calculated; 

(7)  Any  adjustment  factor  or  other 
numerical  methodology  that  would 
affect  the  rate  of  return,  if  applicable; 

(8)  The  ending  date  on  which  interest 
is  determined,  calculated  and  paid; 

(9)  Information  relating  to  the 
calculation  of  payments  of  principal  and 
interest,  includiiig  a  representation  to 
the  effect  that,  at  maturity,  the  beneficial 
owner  of  the  Debt  Securities  is  entitied 
to  receive  the  entire  principal  amount, 
plus  an  amount  derived  direcUy  from 
the  growth  in  the  Index  (but  in  no  event 
less  than  zero); 

(10)  All  details  regarding  the 
methodology  for  measuring 
performance; 

(11)  The  terms  under  which  the  Debt 
Securities  may  be  redeemed; 

(12)  The  exchange  or  market  where 
the  Debt  Securities  are  traded  or 
maintained;  and 

(13)  Copies  of  the  proposed  and  final 
exemptions  relating  to  the  exemptive 
relief  provided  herein,  upon  request. 

(h)  The  terms  of  a  Plan's  investment 
in  the  Debt  Securities  are  at  least  as 
favorable  to  the  Plan  as  those  available 
to  an  unrelated  non-Plan  investor  in  a 
comparable  arm's  length  transaction  at 
the  time  of  such  acquisition. 

(i)  In  the  event  the  Debt  Securities  are 
delisted  from  any  nationally-recognized 
securities  exchange,  Citigroup  will 
apply  for  trading  through  the  National 
Association  of  Securities  Dealers 
Automated  Quotations  System 
(NASDAQ),  which  requires  that  there  be 
independent  market-makers  establishing 
a  market  for  such  securities  in  addition 
to  Citigroup.  If  there  are  no  independent 
market-makers,  the  exemption  will  no 
longer  be  considered  effective. 

(j)  The  Debt  Securities  are  rated  in  one 
of  the  three  highest  generic  rating 
categories  by  at  least  one  nationally- 
recognized  statistical  rating  service  at 
the  time  of  their  acquisition. 

(k)  The  rate  of  return  for  the  Debt 
Securities  is  objectively  determined 
and,  following  issuance,  the  Applicants 
retain  no  authority  to  affect  the 
determination  of  the  return  for  such 
security,  other  than  in  connection  with 
a  "market  disruption  event"  (the  Market 
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Disruption  Event)  that  is  described  in 
the  Prospectus  for  the  Debt  Seciirities. 

(1)  The  Debt  Seciuities  are  based  on  an 
Index  that  is — 

(1)  Created  and  maintained  ^^  by  an 
entity  that  is  unrelated  to  the  Applicants 
and  is  a  standardized  and  generally- 
accepted  hidex  of  securities;  or 

(2)  Created  by  the  Applicants,  but 
maintained  by  an  entity  that  is 
unrelated  to  the  Applicants, 

(i)  Consists  either  of  standardized  and 
generally-accepted  Indexes  or  an  Index 
comprised  of  publicly-traded  securities 
that  are  not  issued  by  the  Applicants, 
are  designated  in  advance  and  listed  in 
the  Prospectus  for  the  Debt  Securities 
(Under  either  circumstance,  the 
Applicants  may  not  unilaterally  modify 
the  composition  of  the  Index,  including 
the  methodology  comprising  the  rate  of 
return.), 

(ii)  Meets  the  reqiurements  for  an 
Index  in  Rule  19b-4  (Rule  19b-4)  under 
the  Seciirities  Exchange  Act  of  1934  (the 
1934  Securities  Act),  and 

(iii)  The  index  value  (the  Index  Value) 
for  the  Index  is  publicly-disseminated 
through  an  independent  pricing  service, 
such  as  Reuters  Group,  PLC  (Reuters)  or 
Bloomberg  L.P.  (Bloomberg),  or  through 
a  national  seciuities  exchange. 

(m)  The  Applicants  do  not  trade  in 
any  way  intended  to  affect  the  value  of 
the  Debt  Securities  through  holding  or 
trading  in  the  seciu-ities  which  comprise 
an  Index. 

(n)  The  Applicants  maintain,  for  a 
period  of  six  years,  the  records 
necessary  to  enable  the  persons 
described  in  parag^ph  (o)  of  this 
section  to  determine  whether  the 
conditions  of  this  proposed  exemption 
have  been  met,  except  that — 

(1)  A  prohibited  transaction  will  not 
be  considered  to  have  occurred  if,  due 
to  circumstances  beyond  the  control  of 
the  Applicants,  the  records  are  lost  or 
destroyed  prior  to  the  end  of  the  six  year 
period;  and 

(2)  No  party  in  interest  other  than  the 
Applicants  shall  be  subject  to  the  civil 
penalty  that  may  be  assessed  under 
section  502(i)  of  the  Act,  or  to  the  taxes 
imposed  by  section  4975(a)  and  (b)  of 
the  Code,  if  the  records  are  not 
maintained,  or  are  not  available  for 
examination  as  required  by  paragraph 
(o)  below. 

(o)(l)  Except  as  provided  in  section 
(o)(2)  of  this  paragraph  and 
notwithstanding  any  provisions  of 
subsections  (a)(2)  and  (b)  of  section  504 
of  the  Act,  the  records  referred  to  in 


'•  For  purposes  of  this  exemption,  the  term 
"maintain"  means  that  all  calculations  relating  to 
the  securities  in  the  h]dex.  as  well  as  the  rate  of 
return  of  the  Index,  are  made  by  an  entity  that  is 
unrelated  to  the  Applicants. 


paragraph  (n)  are  imconditionally 
available  at  their  customary  location 
during  normal  business  hours  by: 

(A)  Any  duly  authorized  employee  or 
representative  of  the  Department,  the 
Internal  Revenue  Service  or  the 
Securities  and  Exchange  Commission 
(the  SEC); 

(B)  Any  fiduciary  of  a  participating 
Plan  or  any  duly  authorized 
representative  of  such  fiduciary; 

(C)  Any  contributing  employer  to  any 
participating  Plan  or  any  duly 
authorized  employee  representative  of 
such  employer;  and 

(D)  Any  Plan  Participant  or 
beneficiary  of  any  participating  Plan,  or 
any  duly  authorized  representative  of 
such  Plan  Participant  or  beneficiary. 

(o)(2)  None  of  me  persons  descrioed 
above  in  subparagraphs  (B)-(D)  of 
paragraph  (o)(l)  are  authorized  to 
examine  the  trade  secrets  of  the 
Applicants  or  commercial  or  financial 
information  which  is  privileged  or 
confidential. 

Summary  of  Facts  and  Representations 

1.  Qtigroup  is  a  diversified  holding 
company  whose  businesses  provide  a 
broad  range  of  financial  services  to 
consumer  and  corporate  customers 
aroimd  the  world.  Citigroup's  activities 
are  conducted  through  Global 
Consumer,  Global  Corporate  and 
Investment  Bank,  Global  Investment 
Management  and  Private  Banking,  and 
Investment  Activities.  As  of  December 
31, 1999,  Qtigroup  and  its  subsidiaries 
had  total  consolidated  assets  of 
approximately  $717  billion. 

2.  Citigroup's  Global  Consiuner 
segment  includes  a  global,  full-service 
consimier  fi'anchise  encompassing, 
among  other  things,  branch  and 
electronic  banking,  consiuner  lending 
services,  investment  services,  credit  and 
charge  card  services,  and  life,  auto  and 
homeowner  insurance.  The  businesses 
included  in  Citigroup's  Global 
Corporate  and  Investment  Bank  segment 
serve  corporations,  financial 
institutions,  governments,  and  other 
participants  in  developed  and  emerging 
markets  throughout  the  world.  These 
businesses  provide,  among  other  things, 
investment  banking  retail  brokerage, 
corporate  hanking,  cash  management 
products  and  services,  and  commercial 
insurance.  Global  Investment 
Management  and  Private  Banking 
includes  asset  management  services 
provided  to  mutual  fimds,  institutional 
and  individual  investors,  and 
personalized  wealth  management 
services  for  high  net  worth  clients.  The 
Investment  Activities  segment  includes 
Citigroup's  ventiire  capital  activities,  the 
realized  investment  gains  and  losses 


related  to  certain  corporate-  and 
insurance-related  investments  and  the 
results  of  certain  investments  in 
countries  that  refinanced  debt  imder  the 
1989  Brady  Plan  or  plans  of  a  similar 
nature. 

3.  Salomon  Smith  Barney  Holdings 
Inc.  (Holdings)  operates  through  its 
subsidiaries  in  two  business  segments, 
Investment  Services  and  Asset 
Management.  It  provides  investment 
banking,  securities  and  commodities 
trading,  capital  raising,  asset 
management,  advisory,  research  and 
brokerage  services  to  its  customers,  and 
executes  proprietary  trading  strategies 
on  its  own  behalf.  Holdings  is  a  global, 
full-service  investment  banking  and 
securities  brokerage  firm  with  more  than 
11,300  Financial  Consultants  in  476 
offices  across  the  United  States. 
Holdings  provides  a  full  range  of 
financial  advisory,  research  and  capital 
raising  services  to  corporations, 
governments  and  individuals.  Its 
Financial  Consultants  in  the  United 
States  service  approximately  6.6  million 
client  accoimts,  representing 
approximately  $965  bilhon  in  assets. 
The  primary  broker-dealer  subsidiaries 
of  Holdings  include  SSB  and  The 
Robinson-Humphrey  Company,  LLC. 

4.  The  Plans  will  consist  of  employee 
benefit  plans  that  are  covered  under  the 
provisions  of  Title  I  of  the  Act,  as 
amended,  and  subject  to  section  4975  of 
the  Code.  For  purposes  of  this  proposed 
exemption,  the  Plans  will  not  consist  of 
plans  that  are  sponsored  and 
maintained  by  the  Applicants  for  their 
own  employees.  In  the  case  of  the 
Applicants'  in-house  plans,  Citigroup 
represents  that  the  acquisition  and 
holding  of  the  Debt  Securities  by  such 
plans  would  be  covered  under  the 
statutory  exemption  that  is  provided 
under  section  408(e)  of  the  Act.^^ 

5.  The  Applicants  represent  that 
broker-dealers  routinely  need  additional 
capital  in  order  to  maintain  inventories 
of  securities  for  their  market-making 
and  other  business  activities.  As  a 
result,  the  Applicants  maintain  a 
continuous  need  to  borrow  funds  from 
various  institutional  and  individual 
investors  for  use  in  their  business 
operations.  In  response  to  this  need, 
certain  of  the  Applicants  may  from  time 
to  time  issue  (the  Issuers)  various  high- 
quality,  publicly-offered  debt  securities 


'•The  Department  expresses  no  opinion  herein 
on  whether  the  acquisition  and  holding  of  the  Debt 
Securities  by  the  Applicants'  in-house  plans  are 
covered  under  the  provisions  of  section  408(e)  of 
the  Act.  In  this  regard,  interested  persons  should 
refer  to  the  conditions  contained  in  section  408(e), 
as  well  as  the  definitions  of  the  terms  "qualifying 
employer  security"  (see  section  407(d)(5)  of  the  Act) 
and  "marketable  obligations"  (see  section  407(e)  of 
the  Act). 
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(i.e.,  the  Debt  Securities),  rated  in  one  of 
the  three  highest  generic  rating 
categories  by  nationally  recognized 
rating  firms,  offering  varying  levels  of 
risk  and  potential  return.  Among  the 
debt  securities  offered  by  the  Applicants 
are  publicly-offered,  unsecured,  SEC- 
registered  Debt  Securities,  with  terms 
that  are  no  longer  in  duration  than  nine 
(9)  years.  The  Debt  Securities  will  be 
U.S.  dollar-denominated  so  that  no 
foreign  cxuxency  conversions  will  be 
required  in  the  calculation  of  the  rate  of 
return.  Further,  the  Debt  Securities  will 
offer  varying  levels  of  risk  and  rates  of 
return.  TTie  Debt  Securities  would  be 
listed  on  at  least  one  major  stock 
exchange,  and  they  would  be  issued  in 
denominations  of  $10  per  principal 
unit,  with  the  minimum  purchase  being 
oneimit. 

Ilie  Debt  Securities  may  be  offered  on 
a  variety  of  terms  and  formulas  under 
which  rates  of  return  are  objectively 
determined  in  accordance  with  certain 
Indexes  by  the  calculation  agent.  A 
registered  broker-dealer  Applicant 
would  act  as  calculation  agent.  The 
Applicants  represent  that  since  small 
Plans  will  likely  invest  in  the  Debt 
Securities,  the  formulas  used  to 
calculate  the  rates  of  return  will  be 
designed  to  be  understood  by  the 
average  investor  and  clearly  described 
in  the  "plain  English"  summary  of  the 
Debt  Seciirities  in  the  Applicants" 
prospectus. 

6.  The  Applicants  represent  that  their 
activities  are  subject  to  various  levels  of 
oversight  and  regulation.  In  this  regard, 
SSB  represents  that,  as  a  registered 
broker-dealer  and  investment  adviser, 
its  activities  are  subject  to  the  oversight 
and  regulation  of  the  Securities  and 
Exchange  Commission  (SEC),  the 
Commodities  Futiires  Trading 
Commission  (CFTC),  and  other  federal 
and  state  regulatory  agencies.  The 
Applicants  represent  that  their  activities 
are  also  subject  to  the  oversight  of  self- 
regulatory  organizations  (SROs)  such  as 
the  New  York  Stock  Exchange  (NYSE), 
other  principal  United  States  securities 
exchanges,  and  the  National  Association 
of  Seciirities  Dealers,  Inc.  The 
Applicants  represent  that  SSB,  as  a 
r^stered  broker-dealer  and  member  of 
the  NYSE,  is  additionally  subject  to  both 
the  Net  Capital  Rule  15c3-l  of  the  1934 
Securities  Act  (which  specifies  the 
minimiim  net  capital  requirements  of  a 
broker-dealer),  and  the  net  capital 
requirements  of  the  CKlC  and  other 
commodity  exchanges. 

7.  Due  to  the  affiliation  between  an 
Issuer  and  SSB  or  its  Affiliates,  as  a 
service  provider  to  the  Plans,  the 
Applicants  represent  that  they  are  likely 
to  be  parties  in  interest,  as  defined  in 


section  3(14)(B)  or  (H)  of  the  Act,  with 
respect  to  a  high  percentage  of  Plans 
that  purchase,  sell,  or  hold  these  Debt 
Securities  regardless  of  whether  the 
Debt  Seciuities  are  purchased  directly 
from  the  Applicants.^"  Thus,  the 
Applicants  represent  that  an  Issuer  may 
be  a  party  in  interest  to  a  Plan  solely 
because  of  its  affiliation  with  a  service 
provider  to  the  Plan,  and  as  the 
counterparty  to  the  Plan  in  a  transaction 
where  the  Plan  holds  a  Debt  Security 
issued  by  an  Affiliate.  Further,  other 
Affiliates  may  be  service  providers  to 
Plans  on  account  of  their  roles  as 
trustees,  custodians,  investment 
advisors,  or  broker-dealers  for  such 
Plans.  These  relationships  would  make 
an  Issuer  a  party  in  interest  to  those 
Plans  and  would  create  potential 
prohibited  transactions  in  the  event 
such  Plans  acquire  and  hold  the  Debt 
Securities.  21 

The  Applicants  are  requesting  an 
administrative  exemption  to  enable 
Plans  to  invest  in  the  Debt  Securities, 
under  the  terms  and  conditions 
described  herein,  and  to  avoid  liability 
for  prohibited  transactions  resulting 


2°  In  this  regard,  the  Applicants  represent  that 
PTCE  75-1  does  not  directly  address  transactions 
where,  as  here,  there  is  a  continuing  extension  of 
credit  as  a  result  of  a  sale  to  a  plan  by  a  broker- 
dealer  of  debt  securities  issued  by  the  broker- 
dealer's  affiliates. 

^»  In  ERISA  Advisory  Opinion  8»-09A  (April  15, 
1988),  a  bank  that  sponsored  self-directed  master 
and  prototype  IRAs  requested  an  opinion  from  the 
Department  as  to  whether  purchases  of  stock  issued 
by  the  parent  corporation  of  the  bank  directly  from 
such  parent  by  the  self-directed  IRAs  would  violate 
section  4975  of  the  Code. 

Section  4975  of  the  Code  prohibits,  in  part,  the 
sale  or  exchange  of  property  between  a  plan  and  a 
party  in  interest  (4975(c)(1)(A))  and  the  use  by  or 
for  the  benefit  of  a  disqualified  i>erson  of  the 
income  or  assets  of  a  plan  (4975(c)(1)(D)).  Section 
4975(e)(2)  of  the  Code  defines  the  term 
"disqualified  person"  to  include  a  plan  fiduciary 
and  a  person  providing  services  to  a  plan. 

ERISA  Advisory  Opinion  88-09A  concluded  that, 
although  the  bank  is  a  disqualified  person  with 
respect  to  the  IRAs  by  reason  of  the  provision  of 
services,  the  corporate  parent  of  the  bank  is  not  a 
disqualified  person  with  respect  to  the  IRAs  solely 
by  reason  of  its  ownership  of  the  bank.  In  this 
regard.  Interested  persons  should  contrast  section 
3(14)(H)  of  the  Act  with  section  4975(e)(2)(H)  of  the 
Code.  The  question  of  whether  the  corporate  parent 
is  a  disqualified  person  under  any  other  provision 
of  section  4975(e)(2)  of  the  Code  would  require  an 
examination  of  the  particular  focts  and 
circumstances.  The  Advisory  Opinion  further 
concluded  that,  to  the  extent  that  the  corporate 
parent  is  not  a  disqualified  person  with  respect  to 
the  IRAs,  purchases  of  stock  from  the  parent  by  the 
bank  on  behalf  of  the  IRAs,  at  the  direction  of  the 
IRA  participant,  would  not  involve  transactions 
described  in  section  4975(c)(1)(A)  of  the  Code. 
However,  while  the  corporate  parent  of  such  bank 
may  not  be  a  disqualified  person  with  respect  to  the 
IRAs.  purchases  of  parent  stock  by  the  IRAs  would 
raise  issues  under  section  4975(c)(1)(D)  of  the  Code 
if  a  transaction  was  pad  of  a  broader  overall 
agreement,  arrangement  or  understanding  designed 
to  benefit  disqualified  persons. 


from  investment  by  Plans  in  the  Debt 
Securities. 

8.  The  Applicants  believe  that  while 
Part  n  of  PTCE  75-1  provides  relief  for 
principal  transactions  between  a  broker- 
dealer  and  a  Plan,  and  would  cover  a 
purchase  of  the  broker-dealer  affiliates' 
securities  by  such  Plans  (if  the 
conditions  required  therein  were  met),  it 
is  questionable  whether  that  class 
exemption  would  cover  the  continuing 
extension  of  credit  related  to  the 
holding  of  any  Debt  Securities  by  a 
Plan." 

The  Applicants  note  that  some 
independent  Plan  fiduciaries  have 
expressed  concern  regarding  the 
application  of  PTCE  75-1  to  broker- 
dealer  sales  of  brokm-affiliated  debt  to 
Plans  either  as  a  part  of  an  original  issue 
of  the  securities  or  in  the  secondary 
market.  Moreover,  the  Applicants 
represent  that  PTCE  96-23  (61  FR 
15975,  April  10, 1996)23  ig  unavailable 
to  participant-directed,  defined 
contribution  Plans  and  other  small 
Plans  because  these  Plans,  due  to  their 
size,  are  unlikely  to  have  INHAMs 
responsible  for  making  investment 
decisions  relating  to  the  acquisition, 
holding  and  disposition  of  securities  in 
which  the  Plans  invest.  . 

Similarly,  the  Applicants  note  that 
while  PTCE  84-14  2*  minimizes  the  risk 
of  inadvertent  prohibited  transactions 
for  Plans  whose  assets  are  managed  by 
a  QPAM,  they  believe  it  is  unlikely  that 
participant-directed,  defined 
contribution  Plans  or  small  Plans  would 
incur  the  expense  of  a  QPAM  for  the 
purchase  and  continued  holding  of  the 
Debt  Securities.  The  Applicants  also 
believe  that  the  additional  cost  of  a 
QPAM  for  a  small  Plan  with  a  small 
investment  would  not  be  cost-effective. 


"  The  Department  is  providing  no  opinion  herein 
as  to  whether  any  principal  transaction  involving 
Debt  Securities  would  be  covered  by  PTCE  75-1,  or 
whether  any  particular  mark-up  by  a  broker-dealer 
for  such  transaction  would  be  permissible  under 
Part  n  of  PTCE  75-1. 

"PTCE  96-23  permits  various  transactions 
involving  employee  benefit  plans  whose  assets  tn 
managed  by  an  in-house  asset  manager  (the 
INHAM).  An  INHAM  is  an  entity  which  is  generally 
a  subsidiary  of  an  employer  sponsoring  the  plan.  It 
is  also  a  registered  investment  adviser  with 
management  and  control  of  total  assets  attributable 
to  plans  maintained  by  the  employer  and  its 
affiliates  which  are  in  excess  of  $50  million. 

J*  PTCE  84-14  provides  a  class  exemption  for 
transactions  between  a  party  in  interest  with  respect 
to  an  employee  benefit  plan  and  an  investment  fund 
(including  either  a  single  customer  or  pooled 
separate  account)  in  which  the  plan  has  an  interest, 
and  which  is  managed  by  a  qualified  professional 
asset  manager  (the  QPAM),  provided  certain 
conditions  are  met.  QPAMs  (e.g..  banks,  insurance 
companies,  registered  investment  advisers  with 
total  client  assets  under  management  in  excess  of 
$50  million)  are  considered  to  be  experienced 
investment  managers  for  plan  investors  that  are 
aware  of  their  fiduciary  duties  under  the  Act 
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The  Applicants  further  explain  that  this 
cost  would  be  uneconomical  here 
because  the  QPAM  would  be  required  to 
continue  its  services  for  the  entire 
period  during  which  the  £)ebt  Securities 
are  held  by  the  Plan  since  the  potential 
prohibited  transaction  is  not  just  a  sale 
or  exchange  under  section  406(a)(1)(A) 
of  the  Act,  but  is  also  an  extension  of 
credit  under  section  406(b)  of  the  Act. 
Accordingly,  the  Applicants  state  that 
the  absence  of  a  QPAM  would  preclude 
small  Plans  from  being  able  to  purchase 
the  Debt  Securities  without  creating  the 
risk  of  a  prohibited  transaction. 

9.  The  Applicants  propose  to  offer  the 
Debt  Seciirities  to  non-Plan  investors 
and  maintain  that  these  investors  will 
continue  to  constitute  a  substantial 
market  for  such  securities.  However,  for 
each  Plan  investor,  the  Applicants 
represent  that  the  terms  of  the  Plan's 
investment  in  the  Debt  Securities  will 
be  at  least  as  favorable  to  the  Plan  as 
those  available  to  an  unrelated  non-Plan 
investor  in  a  comparable  arm's  length 
transaction  at  the  time  the  Debt 
Securities  are  acquired  by  the  Plan. 
Additionally,  the  Applicants  represent 
that  no  Plan  will  pay  the  Applicants  any 
fees  or  commissions  in  connection  with 
transactions  involving  the  Debt 
Securities,  except  for  the  mark-up  for  a 
principal  transaction  permitted  under 
PTCE75-1. 

In  addition  to  the  aforementioned 
requirements,  the  Applicants  represent 
that  a  Plan's  investment  in  the  Debt 
Securities  will  be  restricted  to  those 
Plans  for  which  the  Applicants  have  no 
discretionary  authority  and  do  not 
provide  investment  advice  with  respect 
to  the  investment  in  the  Debt  Securities. 
In  this  regard,  the  decision  to  invest  in 
the  Debt  Securities  will  be  made  by  an 
Independent  Plan  Fiduciary  or  a  Plan 
Participant,  which  is  independent  of  the 
Applicants.  Moreover,  the  Applicants 
represent  that  the  Prospectus  for  each  of 
the  Debt  Securities  that  are  offered  to 
the  Plans  will  contain  a 
recommendation  that  no  more  than  15 
percent  of  a  Plan's  assets  should  be 
invested  in  the  Debt  Securities  at  the 
time  such  security  is  acquired  by  a 
Plata." 


**  In  this  regard,  the  Applicants  propose  to 
include  substantially  the  following  statement  in  the 
Prospectus  for  each  of  the  Debt  Securities,  under  a 
heading  entitled    Employer-Sponsored  Plan 
ConsideraUons":  "These  [Debt  Securities)  SecuriUes 
are  being  sold  to  Plans  pursuant  to  an  exemption 
issued  by  the  Depariment  of  Labor.  In  accordance 
with  the  terms  of  that  exemption,  the  Issuer  is 
required  to  inform  such  Plans  that  no  more  than  15 
percent  of  plan  (or  individual  pariicipant)  assets,  at 
the  time  of  acquisition,  should  be  invested  in  the 
Debt  Securities.  Please  note,  however,  that  it  is  the 
responsibility  of  the  person  making  the  investment 
decision  to  determine  whether  the  purchase  is  a 


10.  The  Debt  Securities  will  be  rated 
in  one  of  the  three  highest  generic  rating 
categories  by  a  nationally-recognized 
rating  firm  at  the  time  of  acquisition  by 
a  Plan.  There  will  be  no  triggering 
events  or  early  amortization  events  if 
the  Applicants'  credit  rating  drops 
below  a  certain  level  established  by  a 
rating  agency.  Throughout  the  term  of 
any  of  the  Debt  Securities,  the  Plans  will 
be  able  to  access  the  latest  bid  and  asked 
price  quotations  for  all  of  the 
Applicants'  Debt  Securities  by  calling  a 
broker  or  any  electronic  service  with  a 
recognized  price  quotation  delivery 
system.  If  a  Plan  wishes  to  terminate 
any  Debt  Securities  investment  prior  to 
maturity,  such  investor  may  do  so  by 
selling  the  Debt  Secxirity  on  the  open 
market  at  the  prevailing  market  price. 
However,  the  Issuer  may  not 
unilaterally  terminate  the  Debt 
Securities  prior  to  maturity  unless  the 
Debt  Securities  are  callable  at  a  specific 
price  which  will  be  disclosed  in  the 
Prospectus.  Assuming  the  Debt 
Securities  are  callable,  the  Applicants 
represent  that  there  will  be  no  loss  of 
principal. 

11.  "The  rate  of  return  for  the  Debt 
Secxirities  may  be  fixed  or  variable.  The 
prospectus  or  prospectus  supplement 
covering  the  Debt  Securities  would  set 
forth  the  annual  interest  rate  for  fixed 
rate  Securities,  and,  for  variable  rate 
Secvuities,  the  formula  to  be  applied  to 
determine  the  interest  payable  at 
maturity.  The  formula  will  include 
identification  of  the  specified  Index  for 
the  Debt  Securities.  Such  Index  may  be 
either  (a)  created  and  maintained  by  an 
entity  that  is  imrelated  to  the  Applicants 
or  (b)  created  by  the  Applicants,  but 
maintained  by  an  unrelated  entity. 

(a)  Index  created  and  maintained  by 
an  entity  unrelated  to  the  applicants. 
This  Index,  which  will  be  created  by  an 
entity  that  is  imrelated  to  the 
Applicants,  will  consist  of  a 
standardized  and  generally-accepted 
index  of  securities,  such  as  the  Nikkei 
225  hidex  Tokyo  Stock  Exchange  or  the 
Standard  &  Poor's  500  Index.  In 
addition,  this  Index  will  be  maintained 
by  such  unrelated  entity.  In  other 
words,  all  calculations  relating  to  the 
securities  in  the  Index,  as  well  as  the 
rate  of  return  of  the  Index,  will  be  made 
by  an  entity  other  than  the  Applicants. 

(b)  Index  created  by  the  applicants, 
but  maintained  by  an  unrelated  entity. 
This  Index  will  be  created  by  the 
Applicants.  However,  it  must  be 
maintained  by  an  entity  that  is 
unrelated  to  the  Applicants,  such  as  the 
stock  exchange  on  which  the  Debt 


prudent  investment  for  the  plan  (or  participant- 
directed  account)." 


Security  is  listed.  In  addition,  the  Index 
will  consist  either  of  standardized  and 
generally-accepted  Indexes  or  it  will  be 
an  Index  comprised  of  publicly-traded 
securities  that  are  not  issued  by  the 
Applicants,  are  designated  in  advance 
and  listed  in  the  Prospectus  for  the  Debt 
Securities.  Under  either  circumstance, 
the  Applicants  will  not  be  permitted  to 
make  any  modifications  to  the 
composition  of  the  Index,  including  the 
methodology  comprising  the  rate  of 
return,  imilaterally. 

Further,  the  Index  will  meet  the 
requirements  for  an  Index  in  accordance 
with  Rule  19b-4  of  the  1934  Securities 
Act,  which  imposes  regulatory 
standards  on  the  entity  maintaining  the 
Index.  Under  Rule  19b-4,  a  self- 
regulatory  organization,  such  as  a 
securities  exchange,  is  required  to  adopt 
trading  rules,  procedures  and  listing 
standards  for  the  product  classes 
relating  to  any  security  that  the 
exchange  proposes  to  list.  In  addition, 
the  self-regulatory  organization  must 
maintain  a  surveillance  program  for  a 
class  of  securities.  If  the  SEC  has  not 
approved  the  self-regulatory 
organization's  rules,  procedures  and 
standards,  the  self-regulatory 
organization  must  make  a  filing  with  the 
SEC  prior  to  listing  the  seciuity. 
According  to  the  Applicants,  this 
procedure  provides  adequate  safeguards 
so  that  any  Debt  Securities  that  are 
created  by  the  Applicants  will  meet  the 
listing  and  trading  standards  approved 
by  the  self-regulatory  organization. 

Finally,  the  Index  Value  of  the  Index 
will  be  publicly-disseminated  through 
an  independent  pricing  service,  such  as 
Reuters  or  Bloomberg,  or  through  a 
national  seciirities  exchange. 

12.  Price  quotations  with  respect  to 
the  Debt  Securities  will  be  available  on 
a  daily  basis  fi-om  market  reporting 
services,  such  as  Bloomberg  or  Reuters, 
and  the  daily  financial  press,  such  as 
The  Wall  Street  Journal.  In  the  event  the 
Debt  Securities  are  delisted,  the  Issuers) 
will  apply  for  trading  through  the 
NASDAQ,  which  requires  that  there  be 
independent  market-makers  establishing 
a  market  for  the  securities  in  addition  to 
the  Issuer(s).  In  the  event  there  are  no 
independent  market-makers,  the 
Applicants  represent  that  the  exemption 
will  no  longer  be  considered  effective. 

13.  The  terms  of  each  of  the  Debt 
Securities  will  be  set  forth  with 
specificity.  Therefore,  in  addition  to  the 
description  of  the  formula  for 
computing  the  rate  of  return,  the 
Prospectus  will  include,  but  will  not  be 
limited  to,  the  following  information: 

•  A  statement  to  the  effect  that  the 
return  calculated  for  the  Debt  Seciu-ities 
will  be  denominated  in  U.S.  dollars; 
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•  The  specified  Index  or  Indexes  on 
which  the  rate  of  retiuu  on  the  Debt 
Securities  is  based; 

•  A  numerical  example,  designed  to 
be  imderstood  by  the  average  investor, 
which  explains  the  calculation  of  the 
return  on  the  Debt  Securities  at  maturity 
and  reflects,  among  other  things,  (i)  a 
hypothetical  initial  value  and  closing 
value  of  the  applicable  Index,  and  (ii) 
the  effect  of  any  adjustment  factor  on 
the  percentage  change  in  the  applicable 
Index; 

•  The  date  on  which  the  Debt 
Securities  will  be  issued; 

•  The  date  on  which  the  Debt 
Securities  will  mature  and  the 
conditions  of  such  matiirity; 

•  The  initial  date  on  which  the  value 
of  the  Index  is  calculated; 

•  Any  adjustment  factor  or  other 
numerical  methodology  that  would 
affect  the  rate  of  retiim,  if  applicable; 

•  The  ending  date  on  which  interest 
will  be  determined,  calcxilated  and  paid; 

•  Information  relating  to  the 
calculation  of  payments  of  principal  and 
interest,  including  a  representation  to 
the  effect  that,  at  maturity,  the  beneficial 
owner  of  the  Debt  Securities  will  be 
entitled  to  receive  the  entire  principal 
amount,  plus  an  amount  derived 
directly  from  the  growth  in  the  Index 
(but  in  no  event  less  than  zero); 

•  All  details  regarding  the 
methodology  for  measuring 
performance; 

•  The  terms  under  which  the  Debt 
Securities  may  be  redeemed; 

•  The  exchange  or  market  where  the 
Debt  Securities  are  traded  or 
maintained;  and 

•  Copies  of  the  proposed  and  final 
exemptions  relating  to  the  exemptive 
relief  provided  herein,  upon  request. 

Aside  from  the  Prospectus,  the 
Applicants  do  not  contemplate  making 
any  ongoing  communications  to  the 
investors  in  the  Debt  Securities  except 
to  the  extent  required  under  applicable 
securities  laws. 

14.  With  respect  to  variable  rate  Debt 
Securities,  the  Applicants  represent  that 
the  interest  rate  will  be  objectively 
determined.  Where  SSB  or  an  Affiliate 
acts  as  "Calculation  Agent"  for 
determining  applicable  rates  of  return, 
such  calculation  will  be  made  using  a 
formula  fully  disclosed  in  the 
prospectus  or  prospectus  supplement 
relating  to  the  Debt  Security.  Following 
the  issuance  of  such  Debt  Security.  SSB 
will  retain  no  authority  to  affect  the 
determination  of  such  interest  rate 
absent  a  Market  Disruption  Event.  The 
determination  that  a  Market  Disruption 
Event  may  have  occurred  can  have  the 
effect  of  eliminating  the  affected  trading 
day  from  calculation  of  the  value  of  the 


underlying  Index.  The  Calcxilation 
Agent  is  responsible  for  determining 
whether  such  Event  has,  in  fact, 
occurred.  Where  the  variable  rate  of  a 
Debt  Security  is  tied  to  a  basket  of 
equity  securities,  for  example,  a  "Market 
Disruption  Event"  is  typically  defined 
as  any  of  the  following  events,  with 
certain  exceptions:^* 

(a)  the  suspension  or  material 
limitation  of  trading  in  20%  or  more  of 
the  underlying  stocks  which  then 
comprise  the  Index,  in  each  case,  for 
more  than  two  hours  of  trading  or 
during  the  one-half  hour  period 
preceding  the  close  of  trading  on  the 
NYSE  or  any  other  applicable  organized 
U.S.  exchange.  For  piuposes  of  this 
definition,  limitations  on  trading  diuing 
significant  market  fluctuations  imposed 
pursuant  to  NYSE  Rule  80B  (or  any 
applicable  successor  or  similar  rule  or 
regulation  promulgated  by  any  self- 
regulatory  organization  or  the  SEC)  shall 
be  considered  "material." 

(b)  the  suspension  or  material 
limitation,  in  each  case,  for  more  than 
two  hours  of  trading  or  during  the  one- 
half  hoiu  period  preceding  the  close  of 
trading  (whether  by  reason  of 
movements  in  price  otherwise 
exceeding  levels  permitted  by  the 
relevant  exchange  or  otherwise)  in  (A) 
futures  contracts  related  to  the  Index 
which  are  traded  on  the  Chicago 
Mercantile  Exchange  or  any  other  major 
U.S.  exchange,  or  (B)  options  contracts 
related  to  the  Index  which  are  traded  on 
any  major  U.S.  exchange. 

(c)  the  unavailability,  through  a 
recognized  system  of  public 
dissemination  of  transaction 
information,  for  more  than  two  hours  of 
trading  or  during  the  one-half  hour 
period  preceding  the  close  of  trading,  of 
accurate  price,  volume  or  related 
information  in  respect  of  20%  or  more 
of  the  imderlying  stocks  which  then 
comprise  the  Index  or  in  respect  of 
futures  contracts  related  to  the  Index, 
options  on  such  futvues  contracts  or 
options  contracts  related  to  the  Index,  in 
each  case  traded  on  any  major  U.S. 
exchange. 

15.  The  Applicants  represent  that  the 
principal  amount  of  the  Debt  Seciuities 
that  are  the  subject  of  this  exemption,  if 
granted,  will  be  protected  regardless  of 
the  performance  of  the  applicable  Index. 
Although  the  return  on  a  Debt  Security 
may  go  up  or  down  in  the  same 
direction  as  the  performance  of  the 
applicable  Index,  the  interest  rate  floor 


is  set  at  zero.  Thus,  even  where  the 
value  of  the  applicable  Index  decreases, 
there  will  be  no  invasion  of  principal  if 
the  Debt  Securities  are  held  until 
matiirity.2^  However,  if  a  Plan  must  sell 
the  Debt  Securities  on  the  open  market 
prior  to  their  maturity,  the  market  price 
will  reflect  the  market's  perception  of 
the  potential  yield  on  such  securities 
based  on  the  current  yield  and  interest 
rates  for  other  debt  securities  of  the 
same  duration.  This  market  price  may 
result  in  a  loss  of  principal  value  of  the 
investment  in  the  Debt  Securities  in  the 
same  fashion  as  would  occur  for  other 
debt  securities. 

16.  The  AppUcants  represent  that  they 
will  exercise  no  discretion  with  respect 
to  the  Indexes.  Further,  the  Applicants 
represent  that  they  will  not  trade  in  any 
way  intended  to  affect  the  value  of  the 
Debt  Securities  throiigh  holding  or 
trading  in  the  seciuities  which  comprise 
these  Indexes.  The  securities  of  the 
Applicants  may  comprise  part  of  the 
Index  (e.g.,  Citigroup's  common  stock  is 
included  in  the  S&P  500  Index,  which 
is  one  of  the  Indexes  that  may  be  used 
in  the  Applicants'  variable  rate  Debt 
Securities).  In  addition,  the  AppUcants 
may  reserve  the  right  to  purchase  or  sell 
positions  in  the  Index,  or  in  all  or 
certain  of  the  assets  by  reference  to 
which  the  Index  is  calculated 
(Underlying  Assets),  or  derivatives 
relating  to  the  hidex.  The  AppUcants  do 
not  believe,  however,  that  their  hedging 
activity  will  have  a  material  impact  on 
the  value  of  the  Index,  the  Underlying  ' 
Assets,  or  any  derivative  or  synthetic 


2'  For  purposes  of  determining  whether  a  Market 
Disruption  Event  has  occurred,  a  limitation  on  the 
hours  in  a  trading  day  and/or  number  of  days  of 
trading  will  not  constitute  a  Market  Disruption 
Event  if  it  results  from  an  announced  change  in  the 
regular  business  hours  of  the  relevant  exchange. 


2' The  AppUcants  have  provided  the  following 
example  to  illustrate  this  principle  by  describing 
the  rattim  at  maturity  on  each  SIO  principal 
investment  in  the  D^t  Securities  that  are  the 
subject  of  this  proposed  exemption: 

•  Where  the  value  of  the  applicable  Index 
increases  by  50  percent,  the  Plan  is  entitled  to 
receive  SI 5  at  maturity  (SIO  priacipal  plus  SS 
interest)  because  the  rate  of  return  moves  in  the 
same  direction  as  the  growth  in  the  applicable 
Index; 

•  where  the  value  of  the  applicable  Index 
remains  unchanged  during  the  applicable  period, 
the  Plan  is  entitled  to  receive  $10  at  maturity  (SlO 
principal  plus  SO  interest)  because  the  rate  of  return 
moves  in  the  same  direction  as  the  growth  in  the 
applicable  Index;  and 

•  where  the  value  of  the  applicable  Index 
decreases  by  SO  percent,  the  Plan  is  entitled  to 
receive  SIO  at  maturity  (SlO  principal  and  SO 
interest)  because  the  rate  of  retiun  moves  in  the 
same  direction  as  the  growth  in  the  applicable 
Index  but  in  no  event  drops  below  zero. 

While  the  foregoing  examples  are  simplistic,  it 
should  be  noted  that  for  some  of  the  Debt 
Securities,  such  as  those  tied  to  the  Standard  k 
Poor's  500  Index,  the  interest  payments  shown 
above  may  be  reduced  on  a  daily  basis  by  an 
adjustment  factor  (the  Adjustment  Factor),  equal  to 
a  stated  percent  per  year.  On  the  maturity  date  of 
the  Debt  Securities,  the  annual  application  of  the 
Adjustment  Factor  will  reduce  the  Plan  investor's 
overall  interest  payments.  This  information  will  be 
disclosed  prominently  in  the  Prospectus. 
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instrument  relating  to  the  Index.  The 
Applicants  will  maintain  written 
records  of  all  of  the  Debt  Securities 
transactions  for  a  [>eriod  of  six  years. 

17.  In  summary,  the  Applicants 
represent  that  the  proposed  transactions 
will  satisfy  the  statutory  criteria  for  an 
exemption  imder  section  408(a}  of  the 
Act  for  the  following  reasons: 

(a)  The  Debt  Securities  will  be  made 
available  by  the  Applicants  in  the 
ordinary  course  of  dieir  business  to 
customers  which  are  not  Plans. 

(b)  The  AppUcants  will  not  have  any 
discretionary  authority  or  control,  or 
provide  any  "investment  advice," 
within  the  meaning  of  29  CFR  2510.3- 
21(c),  with  respect  to  the  assets  of  Plans 
which  are  invested  in  the  Debt 
Securities. 

(c)  The  Plans  will  pay  no  fees  or 
conunissions  to  the  Applicants  in 
connection  with  the  transactions 
covered  by  the  requested  exemption, 
other  than  the  mark-up  for  a  principal 
transaction  permissible  under  PTCE  75- 
1. 

(d)  The  decision  to  invest  in  the  Debt 
Securities  will  be  made  by  an 
Independent  Plan  Fiduciary  or  a  Plan 
Participant,  which  is  independent  of  the 
Applicants. 

(e)  In  connection  with  a  Plan's 
acquisition  of  any  of  the  Debt  Securities, 
the  Applicants  will  disclose  to  the 
Independent  Plan  Fiduciary,  or,  if 
applicable,  the  Plan  Participant,  in  the 
Prospectus,  all  of  the  material  terms  and 
conditions  concerning  the  Debt 
Securities. 

(f)  A  Plan  will  acquire  the  Debt 
Securities  on  terms  that  are  at  least  as 
fiavorable  to  the  Plan  as  those  available 
to  an  uru^lated  non-Plan  investor  in  a 
comparable  arm's  length  transaction. 

(gj  The  Debt  Securities  will  be  rated 
in  one  of  the  three  highest  generic  rating 
categories  by  at  least  one  nationally- 
recognized  statistical  rating  service  at 
the  time  of  such  security's  acquisition 
by  the  Plan. 

(h)  The  rate  of  return  for  the  Debt 
Securities  will  be  objectively 
determined  and  the  Applicants  will 
retain  no  authority  to  affect  the 
determination  of  such  return,  other  than 
in  connection  with  a  Market  Disruption 
Event  that  is  described  in  the  Prospectus 
for  the  Debt  Securities. 

(i)  The  Lidex  will  be:  (1)  Created  and 
maintained  by  an  entity  that  is 
unrelated  to  the  Applicants  and  consist 
of  a  standardized  and  generally- 
accepted  Index;  or  (2)  created  by  the 
Applicants,  but  maintained  by  an  entity 
that  is  unrelated  to  the  Applicants,  and 
(i)  will  consist  either  of  standardized 
and  generally-accepted  Indexes  or  will 
be  an  Index  comprised  of  publicly- 


traded  secTirities  that  are  not  issued  by 
the  Applicants,  are  designated  in 
advance,  and  listed  in  the  Prospectus  for 
the  Debt  Securities,  (ii)  will  meet  the 
requirements  for  an  Index  as  set  forth  in 
SEC  Rule  19b-4.  and  (iii)  the  Index 
Value  for  such  Index  will  be  publicly- 
disseminated  through  an  independent 
pricing  service  or  a  national  securities 
exchange. 

Notice  to  Interested  Persons 

The  Applicants  represent  that  because 
those  potentially  interested  Plans 
proposing  to  engage  in  the  covered 
traiisactions  cannot  all  be  identified,  the 
only  practical  means  of  notifying 
Independent  Plan  Fiduciaries  or  Plan 
Participants  of  such  affected  Plans  is  by 
publication  of  the  proposed  exemption 
in  the  Federal  Register.  Therefore,  any 
comments  from  interested  persons  must 
be  received  by  the  Department  no  later 
than  30  days  from  the  publication  of 
this  notice  of  proposed  exemption  in  the 
Federal  Register. 

FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
Gary  H.  Lefkowitz  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

The  JoUet  Medical  Group,  Ltd. 
Employees  Retiremoit  Plan  k  Trust  (die 
Plan),  Located  in  Joliet,  Illinois 

(Application  D-10888] 


Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570.  Subpart  B  (55 
FR  32836,  32847,  August  10,  1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a),  406(b)(1) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code, 
will  not  apply  effective  November  1, 
1999  to  the  past  and  continued  leasing 
of  a  medical  clinic  (the  Property) 
located  at  2100  Glen  wood  Ave.,  Joliet, 
Illinois,  frtjm  the  Plan  to  Joliet  Medical 
Group  Investment  Partnership  (the 
Employer),  provided  that  the  following 
conditions  have  been  and  will  be  met: 

(a)  The  independent  fiduciary  has 
determined  that  the  transaction  is 
feasible,  in  the  interest  of,  and 
protective  of  the  Plan; 

(b)  The  fair  market  value  of  the 
Property  has  not  exceeded  and  will  not 
exceed  twenty-five  percent  (25%)  of  the 
value  of  the  total  assets  of  the  Plan; 

(c)  The  independent  fiduciary  has 
negotiated,  reviewed,  and  approved  the 


terms  of  the  lease  of  the  Property  with 
the  Employer; 

(d)  Toe  terms  and  conditions  of  the 
lease  of  the  Property  with  the  Employer 
have  been  and  will  continue  to  be  no 
less  favorable  to  the  Plan  than  those 
obtainable  by  the  Plan  under  similar 
circumstances  when  negotiated  at  arm's 
length  with  unrelated  third  parties; 

(e)  An  independent  qualified 
appraiser  has  determined  the  fair  market 
rental  value  of  the  Property; 

(f)  The  independent  fiduciary  has 
monitored  and  will  continue  to  monitor 
compliance  with  the  terms  of  the  lease 
of  the  Property  to  the  Employer 
throughout  the  duration  of  such  lease 
and  is  responsible  for  legally  enforcing 
the  payment  of  the  rent  and  the  proper 
performance  of  all  other  obligations  of 
the  Employer  under  the  terms  of  the 
lease  on  the  Property;  and 

(g)  The  Plan  has  not  incurred  and  will 
not  incur  any  fees,  costs,  commissions, 
or  other  charges  or  expenses  as  a  result 
of  its  participation  in  the  proposed 
transaction,  other  than  the  fee  payable 
to  the  independent  fiduciary. 
EFFECTIVE  DATE:  This  exemption  is 
effective  as  of  Novemba  1, 1999. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  profit  sharing  plan 
which  was  created  effective  January  1, 
1975.  As  of  August  29,  2000,  the  Plan 
had  net  assets  valued  at  approximately 
$20,075,282  and  165  participants. 

2.  The  Employer  is  a  general 
partnership  organized  and  operating 
under  the  laws  of  the  State  of  Illinois, 
whose  principal  place  of  business  is 
Joliet,  Illinois.  The  Employer's  principal 
place  of  business  is  the  Property.  The 
Employer  is  engaged  in  the  general 
practice  of  medicine. 

3.  The  Property  consists  of  a  two  story 
medical  building  located  at  2100 
Glenwood  Avenue,  Joliet  Illinois.  The 
Property  contains  approximately  10,583 
square  feet  on  each  floor  for  a  total 
square  footage  (above  ground)  of 
approximately  21,166  square  feet.  In 
addition,  there  is  a  full  basement  which 
is  finished  and  contains  an  additional 
approximately  10,583  square  feet.  The 
fair  market  value  of  the  Property 
represents  15.94%  of  the  total  assets  in 
the  Plan. 

The  Plan  initially  leased  the  Property 
to  the  Employer  for  an  initial  term  of  18 
years,  which  ended  November  1,  1999. 
In  response  to  an  exemption  application 
filed  by  the  Employer,  the  Department 
granted  an  exemption  covering  the 
initial  lease  (the  Initial  Lease): 
Prohibited  Transaction  Exemption  81- 
96  (PTE  81-96),  46  FR  53816  (October 
30, 1981).  It  is  represented  that  since  the 
inception  of  the  Initial  Lease,  the 
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Employer  has  always  paid  its  rent  on 
time  and  otherwise  complied  with  all  of 
the  terms  and  conditions  of  the  Initial 
Lease  and  PTE  81-96.  Furthermore,  the 
independent  fiduciary  has  continued  to 
monitor  and  oversee  compliance  with 
the  conditions  of  the  exemption  after 
the  expiration  of  the  lease  because  the 
parties  determined  to  continue  the 
arrangement  after  November  1. 1999. 

An  independent  party,  the  First 
Midwest  Trust  Company  (the  Bank)  has 
served  and  continues  to  serve  as  the 
independent  fiduciary.  The  Bank 
represents  that  since  the  inception  of 
the  Initial  Lease,  the  Employer  has 
complied  with  all  of  the  terms  and 
conditions  of  the  Initial  Lease  and  PTE 
81-96.  The  Bank  certifies  that  the 
transaction  is  appropriate  and  in  the 
best  interests  of  the  Plan  and  that  the 
terms  and  conditions  of  the  proposed 
transactions  are  at  least  equal  to  what 
the  Plan  would  receive  frtjm  an 
unrelated  party  in  similar  transaction.  In 
addition,  die  Bank  will  monitor  the 
transaction  and  will  have  the 
responsibility  for  exercising  the  Plan's 
rights  in  the  proposed  transaction. 

4.  Joseph  E.  Batis,  (Mr.  Batis),  an 
accredited  appraiser  with  Edward  J. 
Batis  &  Associates,  Inc.,  located  in  Joliet, 
Illinois,  appraised  the  Property  on 
October  24,  2000.  Mr.  Batis  states  that 
he  is  a  full  time  qualified,  independent 
appraiser,  as  demonstrated  by  his  statxis 
as  a  State  Certified  General  Real  Estate 
Appraiser  licensed  by  the  State  of 
Illinois.  In  addition,  Mr.  Batis  represents 
that  both  he  and  his  firm  are 
independent  of  the  Employer. 

In  nis  appraisal,  Mr.  Batis  relied 
primarily  on  the  "Appraisal  Process". 
Included  within  the  steps  of  this  process 
are  three  approaches  to  a  value  estimate: 
the  Cost  Approach,  the  Direct  Sales 
Comparison  Approach  and  the  Income 
Approach.  According  to  Mr.  Batis,  these 
methods  best  represent  the  actions  of 
buyers  and  sellers  in  the  market  place. 
After  Mr.  Batis  independently  applies 
each  approach  to  value,  the  three 
resultant  value  estimates  are  reconciled 
into  an  overall  estimate  of  value.  In  the 
reconciliation  process,  the  appraiser 
analyzes  each  approach  with  respect  to 
its  applicability  to  the  property  being 
appraised.  Also  considered  in  the 
reconciliation  process  is  the  strength 
and  weakness  of  each  approach  with 
regards  to  supporting  market  data.  After 
inspecting  the  Property  and  analyzing 
all  relevant  data,  Mr.  Batis  determined 
that  a  fee  simple  interest  in  the  Property 
bad  a  fair  market  value  of  approximately 
$3,200,000. 

"The  Employer  will  enter  into  a  five 
year,  "triple  net"  lease  with  the  Plan 
leasing  the  Property  to  the  Employer  for 


a  "floating"  monthly  rental  of  1.5%  of 
the  current  appraised  value  of  the 
subject  realty  ($3,200,000  x  1.5%= 
$480,000).  A  new  appraisal  by  an 
independent,  qualified  appraiser  would 
be  performed  every  other  year  to  update 
the  rent.  The  minimum  guaranteed  rent 
(regardless  of  any  possible  decrease  in 
the  appraisal)  is  $480,000.  The  terms  of 
the  lease  provide  for  a  primary  term  of 
five  years  with  an  option  to  renew  and 
extend  for  two  additional  successive 
terms  of  five  years  each  subject  to  the 
approval  of  the  independent  fiduciary. 
In  the  event  of  a  default,  the  Employer 
is  required  to  reimburse  the  Plan  on 
demand  for  all  costs  reasonably 
incurred  by  the  Plan  in  connection 
therewith,  including  attorney's  fees, 
court  costs  and  related  costs  plus  a 
reasonable  rate  of  return  on  the  amount 
of  accrued  but  unpaid  rent  due  the  Plan, 
as  determined  by  an  appropriate  third 
party  sovuce. 

Since  the  Initial  Lease,  the  Employer 
has  continued  to  pay  rent  to  the  Plan  in 
a  timely  manner  without  default  or 
rental  delinquencies.  However,  the 
Employer  is  aware  of  the  fact  that  a 
prohibited  transaction  occurred  in 
violation  of  the  Act  subsequent  to  the 
expiration  of  the  lease  under  PTE  81-96 
(November  1, 1999).  Therefore,  the 
Employer  has  requested  exemptive 
relief  with  respect  to  the  past  and 
continued  leasing  of  the  Property  by  the 
Plan  to  the  Employer.  If  granted,  the 
proposed  exemption  will  be  retroactive 
to  November  1, 1999. 

In  summary,  the  applicant  represents 
that  the  proposed  transaction  meets  the 
statutory  criteria  of  section  408(a)  of  the 
Act  because: 

(a)  The  independent  fiduciary  has 
determined  that  the  transaction  is 
feasible,  in  the  interest  of,  and 
protective  of  the  Plan; 

(b)  The  fair  market  value  of  the 
Property  has  not  exceeded  and  will  not 
exceed  twenty-five  percent  (25%)  of  the 
value  of  the  total  assets  of  the  Plan; 

(c)  The  independent  fiduciary  has 
negotiated,  reviewed,  and  approved  the 
terms  of  the  lease  with  the  Employer  on 
the  Property; 

(d)  The  terms  and  conditions  of  the 
lease  with  the  Employer  on  the  Property 
have  been  and  will  continue  to  be  no 
less  favorable  to  the  Plan  than  those 
obtainable  by  the  Plan  under  similar 
circumstances  when  negotiated  at  arm's 
length  with  unrelated  third  parties; 

(e)  An  independent  qualined 
appraiser  has  determined  the  fair  market 
rental  value  of  the  Property; 

(f)  The  independent  fiduciary  has 
monitored  and  will  continue  to  monitor 
compliance  with  the  terms  of  the  lease 
of  the  Property  to  the  Employer 


throughout  the  duration  of  such  lease 
and  is  responsible  for  legally  enforcing 
the  payment  of  the  rent  and  the  proper 
performance  of  all  other  obligations  of 
the  Employer  under  the  terms  of  the 
lease;  and 

(g)  The  Plan  has  not  incurred  and  will 
not  incur  any  fees,  costs,  commissions, 
or  other  charges  or  expenses  as  a  residt 
of  its  participation  in  the  proposed 
transactions,  other  than  the  fee  payable 
to  the  independent  fiduciary. 

Notice  to  Interested  Persons:  Notice  of 
the  proposed  exemption  shall  be  given 
to  all  interested  persons  in  the  manner 
agreed  upon  by  die  applicant  and 
Department  within  15  days  of  the  date 
of  publication  in  the  Federal  Register. 
Comments  and  requests  Tor  a  hearing  are 
due  forty-five  (45)  days  after  publication 
of  the  notice  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Khalif  Ford  of  the  Department, 
telephone  (202)  219-8883  (this  is  not  a 
toll-free  number). 

Texas  Instruments  Employees  Pension 
Plan  (the  Plan),  Located  in  Dallas, 
Texas 

[Application  No.  D-10918J 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836,  32847,  August  10,  1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a),  406(b)(1), 
and  406(b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  through  (Ej  of 
the  Code,  shall  not  apply  to  the  sale  (the 
Sale)  by  the  Plan  to  "Texas  Instruments, 
Inc.  (the  Employer)  of  a  parcel  of 
improved  real  property  (the  Property) 
located  in  Dallas,  Texas.  This  exemption 
is  conditioned  upon  adherence  to  the 
material  facts  and  representations 
described  herein  and  upon  the 
satisfaction  of  the  following 
requirements: 

(a)  All  terms  and  conditions  of  the 
Sale  are  at  least  as  favorable  to  the  Plan 
as  those  which  the  Plan  could  obtain  in 
an  arm's-length  transaction  with  an 
unrelated  party; 

(b)  The  Sales  price  is  the  greater  of 
$9,400,000  or  the  fair  market  value  of 
the  Property  as  of  the  date  of  the  Sale; 

(c)  The  fair  market  Vialue  of  the 
Property  has  been  determined  by  an 
independent,  qualified  appraiser; 

(d)  The  Sale  is  a  one-time  transaction 
for  cash;  and 
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(e)  The  Plan  does  not  pay  any 
conunissions.  costs  or  other  expenses  in 
connection  with  the  Sale. 

Summary  of  Facts  and  Representations 

1.  The  Employer,  the  sponsor  of  the 
Plan,  is  a  Delaware  corporation  with 
offices  at  13500  North  Central 
Expressway,  Dallas,  Texas.  The 
Employer  is  engaged  in  the  manufacture 
and  sale  of  a  variety  of  products  in  the 
electrical  and  electronic  industry  for 
industrial,  consumer,  and  government 
markets.  It  is  represented  that  the 
Employer  employs  over  19,000 
individuals  and  sponsors  several 
employee  benefit  plans. 

2.  The  Plan  is  a  defined  benefit 
pension  plan  which,  as  of  January  1, 
1999,  had  participants  and  beneficiaries 
totaling  approximately  19,377.  The 
administrator  of  the  Plan  is  a  retirement 
committee  composed  of  three  members 
who  are  officers  of  the  Employer.  As  of 
July  21,  2000,  the  Plan's  assets  had  an 
aggregate  fair  market  value  of 
$637,999,647. 

All  the  assets  of  the  Plan  are  held  in 
a  single  trust  (the  Trust)  for  which  the 
Northern  Trust  Company,  an  Illinois 
corporation,  serves  as  trustee  (the 
Trustee).  The  assets  of  the  Plan  held  in 
the  Trust  consist  of  various  securities 
and  real  property.  Pursuant  to  a 
Subtrust  Agreement,  dated  November  1, 
1990,  Bank  of  America,  N.A.,  was 
appointed  as  subtrustee  (the  Subtrustee) 
to  manage  the  Property  and  certain 
other  real  property  held  by  the  Plan. 
The  Subtrustee,  who  is  the  applicant  for 
the  proposed  transaction,  has  complete 
and  full  investment  discretion  and 
authority  with  respect  to  the  Sale  of  the 
Property  in  the  subtrust.  Hence,  the 
Trustee  makes  no  representations  in 
connection  with  this  proposed 
exemption  transaction. 

3.  The  Plan's  real  pipperty  holdings  in 
the  Trust  include  the  Property.  The 
Property  has  an  estimated  value  of 
$9,400,000  and  constitutes 
approximately  1.5%  of  the  total  value  of 
the  Plan's  assets. 

The  lease  of  the  Property  was 
executed  pursuant  to  an  exemption 
((Prohibited  Transaction  Exemption 
(PTE)  93-83  (58  FR  68964,  December 
29. 1993))  which  granted  relief  for  the 
lease  of  two  parcels  (the  Dallas  Parcels) 
of  improved  real  property  to  the 
Employer  by  the  Plan  and  the  lease  to 
the  Employer  by  the  Plan  of  another 
parcel  located  in  a  suburb  of  Detroit, 
Michigan  (the  Michigan  Parcel).  The 
Michigan  Parcel,  comprising  a  16.5 
acres  of  commercial  property  located  in 
Farmington  Hills,  a  suburb  of  Detroit, 
contained  a  single  building  used  as  an 
office  facility.  The  Michigan  parcel  was 


sold  on  March  1. 1994  to  Wayne  State 
University,  a  unrelated  third  partyr 

The  Dallas  Parcels  consist  of  the 
Property  and  another  parcel  (the  Second 
Parcel).  The  Second  Parcel  is  located  on 
Lemmon  Avenue  in  Dallas,  Texas,  and 
consists  of  two  adjacent  tracts 
aggregating  approximately  14.4  acres 
with  an  office  and  industrial  building. 
The  Second  Parcel  was  assigned  by  the 
Employer  to  the  Raytheon  Company,  a 
unrelated  third  party,  on  July  11, 
1997.28 

4.  The  Property  consists  of  a  tract  of 
approximately  13.2  acres  of  land  which 
is  improved  by  an  office/industrial 
facility,  situated  at  the  intersection  of 
Walnut  Lane  and  Floyd  Road  in  the 
northern  portion  of  Dallas,  Texas.  The 
Plan  acquired  the  Property  on  July  23, 
1979.  from  the  Royal  Gorge  Company, 
an  unrelated  third  party,  and  completed 
construction  of  the  office/industrial 
focility  on  March  18,  1981,  at  a  total  cost 
for  the  land  and  building  of 
approximately  $6  million.^B 

The  Property  was  appraised  (the 
Appraisal)  on  January  14,  2000,  by  Jan 
Whatley  (Ms.  Whatley),  a  Certified 
Residential  Real  Estate  Appraiser.  Ms. 
Whatley  is  independent  of  the  Employer 
and  is  an  appraiser  with  the  Pyles 
Whatley  Corporation  located  in  Dallas, 
Texas. 

Ms.  Whatley  determined  the  best  use 
and  highest  value  of  the  Property  was 
associated  with  valuing  the  Property 
with  the  so-called  direct  sales 
comparison  method.  In  this  method, 
sales  of  similar  use  land  in  the  market 
area  are  compared  to  the  subject  to 
arrive  at  an  indication  of  value.  In 
arriving  at  value  conclusions  the  tracts 
are  compared  as  to  the  rights  conveyed, 
financing  terms,  sale  conditions,  market 
conditions,  location,  and  physical 
characteristics.  Therefore,  based  on  the 
valuation  procedure,  Ms.  Whatley 
concluded  that  the  fair  market  value  of 
the  Property  is  $9,400,000  as  of  August 
22.  2000. 

The  Property  is  leased  to  the 
Employer,  pursuant  to  a  lease  agreement 
which  provided  for  an  initial  lease  term 
often  (10)  years,  commencing  on  March 
18,  1981,  and  expiring  on  March  17, 
1991.  During  the  initial  ten  year  term  of 
the  lease,  the  monthly  lease  rentals  of 
$61,904.32  provided  the  Plan  with  an 
aiuiual  return  equal  to  approximately 
12.25%  of  the  Plan's  total  investment  in 


"The  Department  expresses  no  opinion  herein 
regarding  the  application  of  Title  I  of  the  Act  as  to 
the  assignment  of  the  Second  Parcel  to  the 
Raytheon  Company. 

^•The  Department  expresses  no  opinion  herein  as 
to  whether  the  acquisition  and  holding  of  the   . ' 
Property  by  the  Plan  violated  any  of  the  provisions 
of  Part  4  of  Title  I  of  the  Act. 


the  Property.  Pursuant  to  the  lease 
agreement,  the  lease  has  been  renewed 
for  two  of  the  three  additional  five  year 
terms,  the  second  of  which  will  expire 
on  March  17,  2001,  and  the  third  of 
which  will  commence  on  March  18, 
2001  and  expire  on  March  17,  2006.  At 
the  commencement  of  each  additional 
five  (5)  year  extended  term,  rent  was 
determined  by  reference  to  prevailing 
market  rates  at  the  beginning  of  each 
subsequent  five  (5)  year  term,  but  such 
reference  in  no  instance  caused  a 
decrease  in  rent.  During  the  first 
extended  five  year  term,  begiiming  on 
March  18,  1991,  the  monthly  lease 
rental  of  $61,904.32  provided  the  Plan 
with  an  annual  net  retiun  equal  to 
approximately  12.25%  of  the  Plan's 
total  investment  in  the  Property,  [hiring 
the  second  extended  five  year  term, 
beginning  on  March  18, 1996,  the 
monthly  lease  rental  of  $68,186.05 
provided  the  Plan  with  an  annual  net 
rettim  equal  to  approximately  13.49%  of 
the  Plan's  total  investment  in  the 
Property. 

5.  The  applicant  represents  that  the 
proposed  exemption  is  in  the  interest  of 
the  Plan,  and  its  participants  and 
beneficiaries.  The  proposed  exemption 
is  designed  to  allow  the  Plan,  and  thus 
its  participants  and  their  beneficiaries, 
to  receive  maximum  value  for  the 
Property  due  to  the  current  favorable 
real  estate  market  in  the  locale  of  the 
Property.  The  Plan  fiduciaries,  other 
than  the  Subtnistee,  also  recently  have 
established  new  investment  guidelines 
for  the  Plan  imder  which  the  Plan's  real 
property  holdings  will  be  sold  and  the 
resulting  proceeds  re-invested  in  other 
more  liquid  forms  of  investment.  These 
guidelines  were  formulated,  in  part, 
because  the  Property  and  the  remaining 
real  property  in  the  Plan  are  now  in  one 
geographic  locale,  in  or  near  Dallas. 
Texas.  The  sale  of  the  Property  will 
promote  diversification,  maximize 
investment  return  for  the  Plan  and 
improve  the  Plan's  liquidity.  The 
resulting  diversification  and  improved 
liquidity  will  benefit  and  protect  the 
Plan  participants  and  their  beneficiaries. 
Furthermore,  the  Plan  will  not  pay  any 
commissions,  costs  or  other  expenses  in 
connection  with  the  Sale. 

6.  In  summary,  the  applicant 
represents  that  the  subject  transaction 
satisfies  the  statutory  criteria  contained 
in  section  408(a)  of  the  Act  and  section 
4975(c)(2)  of  the  Code  for  the  following 
reasons: 

(a)  All  terms  and  conditions  of  the 
Sale  will  be  at  least  as  favorable  to  the 
Plan  as  those  which  the  Plan  could 
obtain  in  an  arms-length  transaction     . 
with  an  unrelated  party; 
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(b)  The  feir  market  value  for  the 
Property  has  been  determined  by  an 
independent,  qualified  appraiser; 

(c)  The  Sale  will  be  a  one-time 
transaction  for  cash; 

(d)  The  Plan  will  not  pay  any 
commissions,  costs  or  other  expenses  in 
connection  with  the  Sale; 

(e)  The  Plan  will  receive  an  amount 
aqual  to  the  greater  of: 

1  (i)  $9,400,000;  or 

(ii)  The  fair  market  value  of  the 
Property,  as  of  the  date  of  the  Sale. 

Notice  to  Interested  Persons:  Notice  of 
the  proposed  exemption  shall  be  given 
to  all  interested  persons  in  the  manner 
agreed  upon  by  the  appUcant  and 
Department  within  15  days  of  the  date 
of  publication  in  the  Federal  Register. 
Comments  and  requests  for  a  hearing  are 
due  forty-five  (45)  days  after  publication 
of  the  notice  in  the  Federal  Register. 
FOR  FURTHER  INfORMATION  CONTACT: 
Khahf  Ford  of  the  Department, 
telephone  (202)  219-8883  (this  is  not  a 
toll-free  nimiber). 

UAM  Fund  Services,  Inc.,  Located  in 
Boston,  MA 

[Application  No.  0-10938) 

Proposed  Exemption 

Based  on  the  facts  and  representations 
set  forth  in  the  application,  the 
Department  is  considering  granting  an 
exemption  under  the  authority  of 
section  408(a)  of  the  Act  and  section 
4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedtu^s  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836,  August  10,  1990). 

Section  I.  Transactions 

If  the  exemption  is  granted,  the 
restrictions  of  section  406(a)  and  406(b) 
of  the  Act  and  the  sanctions  resulting 
frtsm  the  application  of  section  4975  of 
the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (F)  of  the  Code, 
shall  not  apply  to  (i)  the  acquisition  of 
shares  of  one  or  more  of  the  UAM  Funds 
(Shares)  by  a  Plan  for  which  a  Fimd 
Adviser  serves  as  investment  manager, 
through  the  in-kind  exchange  of  the 
Plan's  assets  held  in  one  or  more 
separate  accoimts  (each,  an  Account) 
maintained  by  a  Fund  Adviser,  and  (ii) 
the  redemption  of  Shares  by  a  Plan  for 
which  a  Fimd  Adviser  serves  as 
investment  manager,  through  the  in- 
kind  exchange  of  assets  from  one  or 
more  UAM  Funds  to  one  or  more 
Account(s),  provided  that  the  conditions 
set  forth  in  Section  II  below  are  met. 

Section  II.  Conditions 

(a)  The  Fimd  Adviser  is  not  an 
employer  of  employees  covered  by  the 
Plan. 


(b)  The  Plan  does  not  pay  sales 
commissions,  redemption  fees,  or  other 
fees  in  connection  with  such  acquisition 
or  redemption. 

(c)  The  assets  transferred  pursuant  to 
such  acquisition  or  redemption  consist 
entirely  of  cash  and  Transferable 
Securities. 

(d)  In  the  case  of  an  acquisition,  the 
Plan  receives  Shares  of  the  Funds  that 
have  a  total  Net  Asset  Value  equal  to  the 
value  of  the  Plan's  assets  exchanged  for 
such  Shares  on  the  date  of  the  transfer, 
as  determined  (with  respect  to 
Transferable  Sectuities)  in  a  single 
valuation  performed  in  the  same 
manner,  at  the  close  of  the  same 
business  day,  in  accordance  with  the 
procedures  set  forth  in  Rule  17a-7 
imder  the  Investment  Company  Act  of 
1940  (the  1940  Act),  as  amended  from 
time  to  time,  or  any  successor  rule, 
regulation,  or  similar  pronoimcement 
(Rule  17a-7)  (using  sources 
independent  of  the  UAM  Funds  and  the 
Fund  Adviser)  and  the  procedures 
established  by  the  UAM  Funds  pursuant 
to  Rule  17a-7. 

(e)  In  the  case  of  a  redemption,  with 
respect  to  Transferable  Securities,  the 
Plan  receives  a  pro  rata  portion  of  the 
securities  of  the  UAM  Fimd  that  is  equal 
in  value  to  the  number  of  Shares 
redeemed  for  such  securities,  as 
determined  in  a  single  valuation 
performed  in  the  same  manner,  at  the 
close  of  the  same  business  day,  in 
accordance  with  the  procedures  set 
forth  in  Rule  17a-7  (using  sources 
independent  of  the  UAM  Funds  and  the 
Fimd  Adviser).  With  respect  to  all  other 
assets,  the  Plan  receives  cash  equal  to  its 
pro  rata  share  of  the  fair  market  value 

of  such  assets,  determined  in 
accordance  with  Rule  17a-7  of  the  1940 
Act  and  the  valuation  policies  and 
procedures  of  the  UAM  Fund. 

(f)  The  price  that  is  paid  or  received 
by  the  Plan  for  Shares  is  the  Net  Asset 
Value  per  Share  at  the  time  of  the 
transaction  and  is  the  same  price  for  the 
Shares  that  would  have  been  paid  or 
received  by  any  other  investor  for 
Shares  of  the  same  class  at  such  time. 

(g)  Prior  to  the  in-kind  acquisition  or 
redemption,  an  Independent  Fiduciary 
with  respect  to  the  Plan  receives  full 
and  detailed  written  disclosure  of 
information  regarding  the  in-kind 
acquisition  or  redemption,  including, 
without  limitation,  the  following: 

(i)  A  current  prospectus  for  each  UAM 
Fund  to  or  from  which  Plan  assets  may 
be  transferred  (updated  as  necessary  to 
reflect  the  investment  mix  of  the  UAM 
Fund  at  the  time  of  the  in-kind 
acquisition  or  redemption); 

(li)  A  statement  describing  the  rate  of 
fees  for  investment  advisory  and  other 


services  to  be  charged  to  and  paid  by  the 
Plan  (and  by  the  UAM  Funds  in  which 
the  Plan  invests)  to  the  Fund  Adviser, 
including  the  nature  and  extent  of  any 
differential  between  the  rates  of  the  fees 
paid  by  the  UAM  Funds  and  the  rates 
of  the  fees  otherwise  payable  by  the 
Plan  to  the  Fund  Adviser; 

(iii)  A  statement  of  the  reasons  why 
the  Fund  Adviser  may  consider  the  in- 
kind  acquisition  or  redemption  to  be 
appropriate  for  the  Plan; 

(iv)  A  statement  as  to  whether  there 
are  any  limitations  on  the  Fund  Adviser 
with  respect  to  which  Plan  assets  may 
be  invested  in  Shares  of  the  UAM  Funds 
and,  if  so,  the  nature  of  such  limitations; 

(v)  The  identity  of  all  securities  that 
are  deemed  suitable  by  the  Fund 
Adviser  for  transfer  to  the  UAM  Funds 
(in  the  case  of  an  acquisition)  or  from 
the  UAM  Funds  (in  the  case  of  a 
redemption); 

(vi)  The  identity  of  all  such  securities 
that  will  be  valued  in  accordance  with 
the  procedures  set  forth  in  Rule  1 7a- 
7(b)(4)  under  the  1940  Act;  and 

(vii)  Copies  of  the  proposed  and  final 
exemptions  pertaining  to  the  exemptive 
relief  provided  herein  for  in-kind 
acquisitions  and  redemptions. 

(n)  On  the  basis  of  such  disclosures, 
the  Independent  Fiduciary,  consistent 
with  the  responsibilities,  obligations, 
and  duties  imposed  on  fiduciaries  by 
Part  4  of  Subtitle  B  of  Title  1  of  the  Act. 
(i)  makes  a  determination  as  to  whether 
the  terms  of  the  in-kind  acquisition  or 
redemption  are  fair  to  the  participants  of 
the  Plan  and  are  comparable  to  and  no 
less  favorable  than  terms  that  would  be 
reached  at  arms'  length  between 
unaffiliated  parties,  and  that  the  in-kind 
acquisition  or  redemption  (as  opposed 
to  an  acquisition  or  redemption  for 
cash)  is  in  the  best  interest  of  the  Plan 
and  its  participants  and  beneficiaries, 
and  (ii)  gives  prior  written  approval  for 
the  in-kind  acquisition  or  redemption, 
including  agreement  as  to  the  date  on 
which  the  in-kind  acquisition  or 
redemption  will  take  place. 

(i)  Tne  authorization  by  the 
Independent  Fiduciary  is  terminable  at 
will  vdthout  penalty  to  the  Plan  at  any , 
time  prior  to  the  date  of  acquisition  or 
redemption,  and  any  such  termination 
will  be  effected  by  the  close  of  the 
business  day  following  the  date  of 
receipt  by  the  Fund  Adviser,  either  by 
mail,  hand  delivery,  facsimile,  or  other 
available  means  of  written  or  electronic 
communication  at  the  option  of  the 
Independent  Fiduciary,  of  any  written 
notice  of  termination. 

(j)  In  the  case  of  an  acquisition,  all  of 
the  Plan's  assets  held  in  an  Account 
(other  than  Shares  already  held  in  the 
Account)  are  transferred  in-kind  to  one 
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or  more  UAM  Funds  in  exchange  for 
Shares,  except  that  suiy  Plan  assets  in 
the  Account  which  are  not  suitable  for 
acquisition  by  the  UAM  Fimd  shall  be 
liquidated  as  soon  as  reasonably 
practicable,  and  the  cash  proceeds  shall 
be  invested  directly  in  Shares. 

(k)  The  Fund  Adviser  sends  to  the 
Independent  Fiduciary,  by  regular  mail 
or  personal  delivery,  the  following 
information: 

(i)  No  later  than  30  days  after  the 
completion  of  the  in-kind  transfer,  a 
written  confirmation  which  contains: 

(A)  The  identity  of  each  Transferable 
Security  that  was  valued  for  purposes  of 
the  in-kind  transfer  in  accordance  with 
Rule  17a-7; 

(B)  The  cvurent  market  price,  as  of  the 
date  of  the  in-kind  transfer,  of  each  such 
Transferable  Seciuity;  and 

(C)  The  identity  of  each  pricing 
service  or  market-maker  consiUted  in 
determining  the  cvurent  market  price  of 
such  Transferable  Securities. 

(ii)  No  later  than  105  days  after  each 
in-kind  transfer,  a  written  confirmation 
which  contains: 

(A)  In  the  case  of  an  in-kind 
acquisition,  the  number  of  Shares  in  the 
UAM  Funds  that  are  held  by  the  Plan 
immediately  following  the  acquisition, 
the  related  per-Share  Net  Asset  Value, 
and  the  total  dollar  value  of  such 
Shares. 

(B)  In  the  case  of  an  in-kind 
redemption,  the  number  of  Shares  in  the 
UAM  Funds  that  were  held  by  the  Plan 
immediately  prior  to  the  redemption, 
the  related  per-Share  Net  Asset  Value, 
and  the  total  dollar  value  of  such 
Shares. 

(1)  With  respect  to  each  of  the  UAM 
Funds  in  which  a  Plan  continues  to 
hold  Shares  acquired  in  connection 
with  an  in-kind  acquisition,  the  Fund 
Adviser  provides  the  Independent 
Fiduciary  with: 

(i)  A  copy  of  an  updated  prospectus 
of  such  UAM  Fund,  at  least  annually; 
and 

(ii)  Upon  request  of  the  Independent 
Fiduciary,  a  report  or  statement  (which 
may  take  the  form  of  the  most  recent 
financial  report,  the  cxurent  statement  of 
additional  information,  or  some  other 
statement)  containing  a  description  of 
all  fees  paid  by  the  UAM  Fimd  to  the 
Fimd  Adviser. 

(m)  The  combined  total  of  all  fees 
received  by  the  Fimd  Adviser  for  the 
provision  of  services  to  the  Plan,  and  in 
coimection  with  the  provision  of 
services  to  the  UAM  Funds  in  which  the 
Plan  holds  shares  purchased  in 
connection  with  an  in-kind  exchange,  is 
not  in  excess  of  "reasonable 
compensation"  within  the  meaning  of 
section  408(b)(2)  of  the  Act. 


(n)  The  Fimd  Adviser  does  not  receive 
any  fees  payable  pursuant  to  Rule  12b- 
1  under  the  1940  Act  in  connection  with 
the  acquisition  or  redemption. 

(o)  All  other  dealings  between  the 
Plan  and  the  UAM  Funds  are  on  a  basis 
no  less  favorable  to  the  Plan  than 
dealings  between  the  UAM  Funds  and 
other  shareholders  holding  the  same 
Shares  of  the  same  class  as  the  Plan. 

(p)  The  Fund  Adviser  maintains  for  a 
period  of  six  years  the  records  necessary 
to  enable  the  persons  described  in 
paragraph  (q)  below  to  determine 
whether  the  conditions  of  this 
exemption  have  been  met,  except  that  (i) 
a  prohibited  transaction  will  not  be 
considered  to  have  occurred  if,  due  to 
circumstances  beyond  the  control  of  the 
Fund  Adviser,  the  records  are  lost  or 
destroyed  prior  to  the  end  of  the  six- 
year  period,  and  (ii)  no  party  in  interest 
other  than  the  Fund  Adviser  shall  be 
subject  to  the  civil  penalty  that  may  be 
assessed  under  section  502(i)  of  the  Act 
or  to  the  taxes  imposed  by  section 
4975(a)  and  (b)  of  the  Code  if  the 
records  are  not  maintained  or  are  not 
available  for  examination  as  required  by 
paragraph  (q)  below. 

(q)(l)  Notwithstanding  any  provisions 
of  section  504(a)(2)  and  (b)  of  the  Act, 
the  records  referred  to  in  paragraph  (p) 
above  are  unconditionally  available  at 
their  customary  locations  for 
examination  during  normal  business 
hours  by  (i)  any  duly  authorized 
employee  or  representative  of  the 
Department  of  Labor  or  the  Internal 
Revenue  Service;  (ii)  any  fiduciary  of 
the  Plan  who  has  authority  to  acquire  or 
dispose  of  Shares  of  the  UAM  Funds 
owned  by  the  Plan,  or  any  duly 
authorized  employee  or  representative 
of  such  fiduciary;  and  (iii)  any 
participant  or  beneficiary  of  the  Plan  or 
duly  authorized  employee  or 
representative  of  such  participant  or 
beneficiary. 

(2)  None  of  the  persons  described  in 
paragraph  (q)(l)(ii)  and  (iii)  above  shall 
be  authorized  to  examine  trade  secrets 
of  the  UAM  Funds  or  the  Fund  Adviser, 
or  commercial  or  financial  information 
which  is  privileged  or  confidential. 

Section  HI.  AvailabiUty  of  Prohibited 
Transaction  Exemption  77-4  (PTE  77-4) 

Any  in-kind  acquisition  of  Shares  of 
the  UAM  Funds  that  complies  with  the 
conditions  of  Section  II  of  this 
exemption  shall  be  treated  as  a 
"purchase  or  sale"  of  shares  of  a 
registered,  open-end  investment 
company  for  purposes  of  PTE  77-4.  42 
FR  18732  (April  8. 1977),  and  shall  be 
deemed  to  have  satisfied  paragraphs  (a), 
(d)  and  (e)  of  section  II  of  that 
exemption. 


Section  rV.  Definitions 

For  purposes  of  this  proposed 
exemption: 

(a)  The  term  "UAM"  means  United 
Asset  Management  Corporation,  a 
Delaware  corporation  with  headquarters 
in  Boston,  Massachusetts,  and  any 
affiliate  thereof; 

(b)  The  term  "UAM  Funds"  means 
UAM  Funds  hic,  UAM  Funds,  Inc.  U, 
and  UAM  Funds  Trust,  each  of  which 
is  an  open-end  investment  company 
registered  under  the  1940  Act,  or  any 
portfoho  or  group  of  portfolios  thereof, 
for  which  UAM  or  a  Fund  Advisor 
serves  as  investment  advisor  and  may 
provide  other  services. 

(c)  The  term  "Fund  Adviser"  means 
(i)  any  affiliate  of  UAM  which  serves  as 
an  investment  adviser  to  a  UAM  Fund, 
and  (ii)  any  former  affiliate  of  UAM 
which  was  divested  within  12  months 
of  the  acquisition  of  UAM  by  Old 
Mutual,  and  which  serves  as  an 
investment  adviser  to  a  UAM  Fund 
pursuant  to  a  contractual  relationship 
with  UAM,  and  (iii)  any  affiliate  of  an 
investment  adviser  identified  in 
subsections  (i)  or  (ii). 

(d)  An  "affiliate"  of  a  person  includes: 
(i)  Any  p)erson  directiy  or  indirecUy 

through  one  or  more  intermediaries 
controlling,  controlled  by,  or  under 
common  control  with  the  person; 

(ii)  Any  officer,  director,  employee, 
relative,  or  partner  in  any  such  person; 

(iii)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer, 
director,  partner,  or  employee. 

(e)  The  term  "control"  means  the 
power  to  exercise  a  controlling 
influence  over  the  management  or 
policies  of  a  person  other  than  an 
individual. 

(f)  The  term  "relative"  means  a 
"relative"  as  that  term  is  defined  in 
section  3(15)  of  the  Act  (or  a  "member 
of  the  family"  as  that  term  is  defined  in 
section  4975(e)(6)  of  the  Code),  or  a 
brother,  sister,  or  spouse  of  a  brother  or 
a  sister. 

(g)  The  term  "Plan"  includes  any 
pension,  profit  sharing  or  stock  bonus 
plan  qualified  under  section  401(a)  of 
the  Code,  individual  retirement  account, 
simplified  employee  pension  plan, 
custodial  account  plans  as  described  in 
section  403(b)  of  the  Code,  or  savings 
incentive  match  plans  for  employees. 

(h)  The  term  "Independent  Fiduciary" 
means  the  Plan  sponsor  or  other 
fiduciary  of  a  Plan  who  is  independent 
of  and  luu^lated  to  UAM  or  the  Fund 
Adviser.  For  purposes  of  this 
exemption,  the  Independent  Fiduciary 
will  not  be  deemed  to  be  independent 
of  and  unrelated  to  UAM  or  the  Fund 
Adviser  if: 
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(i)  Such  fiduciary  directiy  or 
jidirecUy  controls,  is  controlled  by,  or 
is  under  common  control  with  U;^  or 
the  Fund  Adviser; 

(ii)  Such  fiduciary,  or  any  officer, 
director,  partner,  employee,  or  relative 
of  the  fiduciary  is  an  officer,  director, 
partner,  or  employee  of  UAM  or  the 
Fund  Adviser  (or  is  a  relative  of  such 
persons);  or 

(iii)  Such  fiduciary  directiy  or 
indirectiy  receives  compensation  or 
other  consideration  for  his  or  her  own 
personal  account  in  connection  with 
any  transaction  described  in  this 
exemption. 

(i)  The  term  "Transferable  Securities" 
shall  mean  securities  (1)  for  which 
market  quotations  are  readily  available; 
and  (2)  which  are  not  in  any  of  the 
following  categories:  (i)  Securities 
which  may  not  be  pubUcly  offered  or 
sold  without  registiation  under  the 
Securities  Act  of  1933  (the  1933  Act); 
(ii)  securities  issued  by  entities  in 
foreign  countries  which  (A)  restrict  or 
prohibit  the  holding  of  securities  by 
non-nationals  other  than  through 
qualified  investment  vehicles,  such  as 
the  UAM  Funds,  or  (B)  permit  transfers 
of  ownership  or  securities  to  be  effected 
only  by  transactions  conducted  on  a 
local  stock  exchange;  (iii)  certain 
portfolio  positions  (such  as  forward 
foreign  currency  contracts,  futures  and 
options  contracts,  swap  transactions, 
certificates  of  deposit  and  repurchase 
agreements)  that,  although  they  may  be 
liquid  and  marketable,  involve  the 
assumption  of  contractual  obligations, 
require  special  trading  facilities,  or  can 
only  be  traded  with  the  counterparty  to 
the  transaction  to  effect  a  change  in 
beneficial  ownership;  (iv)  cash 
equivalents  (such  as  certificates  of 
deposit,  commercial  paper,  and 
repurchase  agreements);  and  (v)  other 
assets  which  are  not  readily 
distributable  (including  receivables  and 
prepaid  expenses),  net  of  all  liabilities 
(including  accounts  payable). 

(j)  The  term  "Net  Asset  VaJue"  means 
the  amount  for  purposes  of  pricing  all 
purchases  and  sales  calculated  by 
dividing  the  value  of  all  securities, 
determined  by  a  method  as  set  forth  in 
the  UAM  Fund's  prospectus  and 
statement  of  additional  information,  and 
other  assets  belonging  to  the  UAM  Fund 
less  the  liabilities  charged  to  such  UAM 
Fund,  by  the  number  of  outstanding 
Shares. 

Summary  of  Facts  and  Representations 

1.  UAM  Fund  Services,  Inc.  (FSI)  is  a 
wholly-owned  subsidiary  of  United 
Asset  Management  Corporation  (UAM), 
a  Delaware  corporation  which  is  one  of 
the  largest  investment  management 


organizations  in  the  world,  providing  a 
broad  range  of  investment  management 
services  through  a  diverse  group  of 
affiliated  firms.  As  of  June  30,  2000, 
UAM,  through  its  affiliates,  had 
approximately  $195  billion  in  assets 
under  management,  including 
approximately  $119  billion  in 
institutional  accounts  (primarily 
corporate  and  governmental  accounts), 
$53  billion  in  mutual  funds,  and  $23 
billion  in  private  accounts.  Old  Mutual 
pic  (Old  Mutual),  a  public  limited 
company  based  in  the  United  Kingdom, 
recently  acquired  UAM,  so  that  UAM  is 
now  a  wholly-owned  subsidiary  of  Old 
Mutual. 

FSI  serves  as  administrator  to  UAM 
Funds  Inc.,  UAM  Funds  Inc.  D,  and 
UAM  Funds  Trust,  each  of  which  is  an 
open-end  investment  company 
registered  under  the  1940  Act  (the  UAM 
Funds).  As  administrator,  FSI  provides 
a  wide  variety  of  services  to  the  UAM 
Funds  and  their  shareholders  (including 
employee  benefit  plans).  For  example, 
FSI  is  responsible  for:  Coordinating  and 
performing  legal  reviews  prior  to  the 
commencement  of  various  operations  by 
the  UAM  Funds;  handling  regulatory 
filings  and  registrations  on  behalf  of  the 
UAM  Funds;  overseeing  compliance 
with  regulatory  requirements;  preparing 
financial  statements  and  tax  reporting; 
handling  trade  processing  and 
settiements;  processing  advisory  fees; 
and  providing  various  shareholder 
services  to  shareholders  of  the  UAM 
Funds. 

2.  The  investment  advisers  to  the 
UAM  Funds  are  comprised  of  directiy  or 
indirectly  wholly-owned  subsidiaries  of 
UAM,  as  well  as  entities  that  formerly 
were  affiliated  with  UAM  but  which 
have  been  divested  as  part  of  the 
acquisition  by  Old  Mutual  (Fund 
Advisers).  All  of  the  Fund  Advisers  are 
registered  investment  advisers  under  the 
Investment  Advisers  Act  of  1940,  as 
amended  (the  Advisers  Act),  with  the 
exception  of  the  Pell  Rudman  Trust 
Company  N.A.  (a  nationally  chartered 
trust  company  which  is  exempt  fitim 
registration  under  the  Advisers  Act). 

The  Fund  Advisers  also  serve  as 
investment  managers  to  pension,  profit 
sharing,  and  stock  bonus  plans  qualified 
under  section  401(a)  of  the  Code, 
individual  retirement  accounts; 
simplified  employee  pension  plans; 
custodial  account  plans  as  described  in 
section  403(b)  of  the  Code;  and  savings 
incentive  match  plans  for  employees 
(Plans).  None  of  the  Fund  Advisers 
serves  as  plan  administrator  to  any  of 
the  Plans,  nor  are  any  of  the  Fund 
Advisers  employers  of  employees 
covered  by  a  Plan. 


3.  In  certain  cases.  Plans  will  receive 
investment  management  services 
directiy  from  a  Fund  Adviser  on  a 
"separate  account"  basis;  in  other  cases, 
Plans  will  avail  themselves  of  the  Fund 
Adviser's  expertise  through  investment 
in  a  UAM  Fund.  Depending  on  facts  and 
circumstances  which  may  change  over 
time,  it  may  be  more  cost-effective  for 
an  individual  Plan  to  receive  investment 
management  services  on  a  separate 
account  basis,  or  through  investment  in 
a  UAM  Fund.  Thus,  for  example,  a  Plan 
with  a  large  amount  of  assets  invested 
in  a  UAM  Fund  may  save  investment 
costs  by  withdrawing  from  the  UAM 
Fund  and  negotiating  a  separate 
investment  agreement  with  the  Fund 
Adviser.  Conversely,  a  smaller  Plan  that 
is  advised  by  a  Fund  Adviser  may 
realize  cost  savings  by  investing  in  a 
UAM  Fund.  Assuming  that  the  Fund 
Adviser  will  follow  a  similar  investment 
strategy  whether  it  is  investing  assets  of 
the  Plan  directiy  or  is  investing  assets  of 
the  UAM  Fund  in  which  the  Plan 
invests,  the  underlying  assets  are  likely 
to  be  substantially  the  same  in  many 
cases  both  before  and  after  the 
transaction. 

4.  Currentiy.  all  acquisition  and 
redemption  transactions  between  Plans 
and  the  UAM  Funds  are  handled  on  a 
cash  basis.  Thus,  if  a  Plan  desires  to 
invest  assets  currentiy  invested  in 
particular  securities  in  a  UAM  Fund 
which  also  invests  in  such  securities, 
the  Plan  first  Uquidates  its  securities  for 
cash,  uses  the  cash  to  purchase  UAM 
Fund  shares  (Shares);  the  UAM  Fund 
then  uses  the  cash  to  purchase 
additional  securities.  Similarly,  if  a  Plan 
which  invests  in  a  UAM  Fund  wishes  to 
withdraw  from  the  UAM  Fund  but  to 
invest  in  the  same  securities  as  the 
UAM  Fund,  the  UAM  Fund  liquidates 
the  Plan's  pro  rata  share  of  the 
underlying  securities  of  the  UAM  Fund 
for  cash  and  distributes  the  cash  to  the 
Plan  in  exchange  for  the  redeemed 
Shares,  and  the  Plan  then  reinvests  the 
cash  in  the  securities.  In  such  situations, 
both  the  Plan  and  the  UAM  Fund  could 
save  transaction  costs  to  the  extent  the 
transaction  is  handled  on  an  in-kind 
basis. 

5.  The  proposed  exemption  relates  to 
two  types  of  in-kind  transactions 
between  UAM  Funds  and  Plans:  in-kind 
acquisitions  of  Shares  (Acquisition 
Transactions)  *"  and  in-kind  redemption 


^°The  applicant  states  that  this  exemption  is 
being  requested  because  Prohibited  Transaction 
Exemption  (PTE)  77-4  (42  FR  18732.  April  8,  1977) 
would  be  unavailable  for  the  purchase  of  shares  in 
the  UAM  Funds  other  than  for  cash  (see  ERISA 
Adv.  Op.  94-35A,  n.3  (Nov.  3,  1994)).  In  pertinent 
part,  PTE  77-4  permits  the  cash  purchase  or  sale 

Continued 
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of  Shares  (Redemption  Transactions). 
Acquisition  and  Redemption 
Transactions  will  be  performed  in 
accordance  with  pre-established 
objective  procedures.  The  types  of 
securities  that  may  be  transferred  on  an 
in-kind  basis  in  an  Acquisition  or 
Redemption  Transaction  (Transferable 
Securities)  include  securities  (1)  for 
which  market  quotations  are  readily 
available,  and  (2)  which  are  not  in  any 
of  the  following  categories:  (i)  Secxirities 
which  may  not  be  publicly  offered  or 
sold  without  registration  under  the 
Securities  Act  of  1933,  as  amended  (the 
1933  Act);  (ii)  securities  issued  by 
entities  in  foreign  countries  which  (A) 
restrict  or  prohibit  the  holding  of 
securities  by  non-nationals  other  than 
through  qualified  investment  vehicles, 
such  as  UAM  Funds,  or  (B)  permit 
transfers  of  ownership  or  securities  to  be 
effected  only  by  transactions  conducted 
on  a  local  stock  exchange;  (iii)  certain 
portfolio  positions  (such  as  forward 
foreign  currency  contracts,  futures  and 
options  contracts,  swap  transactions, 
certificates  of  deposit  and  repurchase 
agreements)  that,  although  they  may  be 
liquid  and  marketable,  involve  the 
assiunption  of  contractual  obligations, 
require  special  trading  facilities,  or  can 
only  be  traded  with  the  counterparty  to 
the  transaction  to  effect  a  change  in 
beneficial  ownership;  (iv)  cash 
equivalents  (such  as  certificates  of 
deposit,  commercial  paper,  and 
repurchase  agreements);  and  (v)  other 
assets  which  are  not  readily 
distributable  (including  receivables  and 
prepaid  expenses),  net  of  all  liabilities 
(including  accounts  payable). 

In  an  Aicquisition  Transaction,  a  Plan 
that  is  advised  by  a  Fund  Adviser  wiU 
acquire  Shares  of  a  UAM  Fimd  on  an  in- 
kind  basis  by  transferring  Plan  assets  to 
the  UAM  Fund  in  exchange  for  the 
Shares.  All  of  the  Plan  assets  held  in  a 
separate  account  (other  than  Shares 
already  held  in  the  accoimt)  will  be 
transferred  to  the  UAM  Fund  in 
exchange  for  Shares,  except  that  any 


by  an  employee  benefit  plan  of  shares  of  an  open- 
end  investment  company  registered  under  the  1940 
Act  (i.e.,  a  mutual  fund)  when  a  fiduciary  with 
respect  to  the  plan  is  also  the  investment  adviser 
of  the  investment  company  but  is  not  an  employer 
of  employees  covered  by  the  plan. 

The  Department  notes  that  PTE  97-41  (62  FR 
42830.  August  8,  1997)  also  permits  an  employee 
benefit  plan  to  purchase  shares  of  a  registered  open- 
end  management  investment  comptany,  the 
investment  adviser  for  which  is  a  bank  (as  defined 
therein)  or  plan  adviser  (as  defined  therein) 
registered  under  the  Advisers  Act,  that  also  serves 
as  a  fiduciary  of  the  plan,  in  exchange  for  plan 
assets  transferred  in-kind  to  the  investment 
company  from  a  collective  investment  fund  (QF) 
maintained  by  the  bank  or  plan  adviser,  in 
connection  with  a  complete  withdrawal  of  a  plan's 
assets  from  the  OF. 


Plan  assets  in  the  Accoimt  which  are 
not  suitable  for  acquisition  by  the  UAM 
Fund  will  be  liquidated  and  the  cash 
proceeds  invested  directly  in  Shares. 
The  Plan  will  receive  Shares  thdt  have 
a  total  net  asset  value  equal  to  the  value 
of  the  Plan's  transferred  assets  on  the 
date  of  the  transfer,  as  determined  (with 
respect  to  Transferable  Securities)  in  a 
single  valuation  for  each  asset,  with  all 
valuations  performed  in  the  same 
manner,  at  the  close  on  the  same 
business  day,  in  accordance  with 
Securities  and  Exchange  Commission 
Rule  17a-7,  as  amended  from  time  to 
time,  or  any  successor  rule,  regulation, 
or  similar  pronouncement  (Rule  17a-7) 
(using  sources  independent  of  the  UAM 
Funds  and  the  Fund  Adviser)  and  the 
procedures  established  by  the  UAM 
Funds  pursuant  to  Rule  17a-7.3i 

In  a  Redemption  Transaction,  a  Plan 
that  invests  in  Shares  of  a  UAM  Fund 
will  redeem  all  or  a  portion  of  such 
Shares  on  an  in-kind  basis  by  receiving 
assets  from  the  UAM  Fund  in  exchange 
for  the  redeemed  Shares.  With  respect  to 
Transferable  Securities,  the  Plan  will 
receive  a  pro  rata  portion  of  the 
securities  of  the  UAM  Fund  equal  in 
value  to  the  number  of  Shares  redeemed 
for  such  securities,  as  determined  in  a 
single  valuation  performed  in  the  same 
manner,  at  the  close  of  the  same 
business  day,  in  accordance  with  Rule 
17a-7  (using  sources  independent  of  the 
UAM  Funds  and  the  Fund  Adviser). 
With  respect  to  all  other  assets,  the  Plan 
will  receive  cash  equal  to  its  pro  rata 
share  of  the  fair  market  value  of  such 
assets,  determined  in  accordance  with 
Section  17a-7  of  the  1940  Act  and  the 
valuation  policies  and  procedures  of  the 
UAM  Fund. 

6.  The  in-Idnd  acquisition  or 
redemption  wiU  be  approved  in  advance 
by  FSI  and  by  an  Independent  Fiduciary 
of  the  Plan.  The  Independent  Fiduciary 
may  be  the  Plan  sponsor  or  may  be 
another  Plan  fiduciary,  but  in  any  event 
will  be  independent  of  and  unrelated  to 
UAM  and  the  Fund  Adviser.  If  the 
Independent  Fiduciary  does  not 
approve  the  transaction,  then  the  Shares 


''  Rule  17»-7  is  an  exemption  from  the  prohibited 
transaction  provisions  of  section  17(a)  of  the  1940 
Act  (15  U.S.C.  80a-17(a)),  which  prohibit,  among 
other  things,  transactions  between  an  investment 
company  and  its  investment  adviser  or  affiliates  of 
its  investment  adviser.  Thus,  Rule  17a-7  permits 
transactions  between  mutual  funds  and  other 
accounts  that  use  the  same  or  affiliated  investment 
advisers,  subject  to  certain  conditions  that  are 
designed  to  assure  foir  valuation  of  the  assets 
involved  in  the  transaction  and  fair  treatment  of 
both  parties  to  the  transaction.  Among  the 
conditions  of  Rule  17a-7  is  the  requirement  that  the 
transaction  be  effected  at  the  "independent  current 
market  price"  as  defined  therein  (see  Rule  17a- 
7(b){l)-(4))  for  the  security  involved. 


will  not  be  purchased  or  redeemed  on 
an  in-kind  basis. 

Before  approving  any  Acquisition  or 
Redemption  Transaction,  the 
Independent  Fiduciary  will  receive  full 
and  detailed  written  disclosure  of 
information  regarding  the  in-kind 
acquisition  or  redemption.  On  the  basis 
of  such  disclosure,  the  Independent 
Fiduciary  wiU  (i)  make  a  determination 
as  to  whether  the  terms  of  the  in-kind 
acquisition  or  redemption  are  fair  to  the 
participants  of  the  Plan  and  are 
comparable  to  and  no  less  favorable 
than  terms  that  would  be  reached  at 
arm's  length  between  unaffiliated 
parties,  and  that  the  in-kind  acquisition 
or  redemption  (as  opposed  to  an 
acquisition  or  redemption  for  cash)  is  in 
the  best  interest  of  the  Plan  and  its 
participants  and  beneficiaries,  and  (ii) 
give  prior  written  approval  to  the  in- 
kind  acquisition  or  redemption, 
including  agreement  as  to  the  date  on 
which  the  in-kind  acquisition  or 
redemption  will  take  place.  The 
authorization  by  the  Independent 
Fiduciary  will  be  terminable  at  will 
without  penalty  to  the  Plan  at  any  time 
prior  to  the  date  of  acquisition  or 
redemption,  and  any  such  termination 
will  be  effected  by  the  close  of  the 
business  day  following  the  date  of 
receipt  by  the  Fund  Adviser,  either  by 
mail,  hand  delivery,  fecsimile,  or  other 
available  means  of  written  or  electronic 
communication  at  the  option  of  the 
Independent  Fiduciary,  of  any  written 
notice  of  termination. 

7.  Plan  assets  transferred  piusuant  to 
an  Acquisition  or  Redemption 
Transaction  will  consist  entirely  of  cash 
and  Transferable  Securities.  The  price 
that  is  paid  or  received  by  the  Plan  for 
Shares  will  be  the  net  asset  value  per 
Share  at  the  time  of  the  transaction  and 
will  be  the  same  price  for  the  Shares 
that  would  have  been  paid  or  received 
by  any  other  investor  for  Shares  of  the 
same  class  at  such  time.  Plans  will  not 
pay  sales  commissions,  redemption  fees, 
or  other  fees  in  connection  with  the 
Acquisition  and  Redemption 
Transactions. 

8.  FSI  will  review  all  proposed 
Acquisition  and  Redemption 
Transactions  for  compliance  with 
applicable  requirements,  including  the 
requirements  of  the  proposed 
exemption.  If  the  Acquisition  or 
Redemption  Transaction  is  approved, 
FSI  will  coordinate  the  transaction  and 
will  ensure  that  all  aspects  of  the 
transaction  are  properly  docimiented 
and  that  all  applicable  requirements  are 
satisfied. 

9.  Following  an  Acquisition 
Transaction,  either  (i)  any  Fund-level 
investment  management,  investment 


Federal  Register/ Vol.  66,  No.  32 /Thursday,  February  15,  2001 /Notices 


10533 


advisory  or  similar  fees  received  by  a 
Fimd  Adviser  as  a  result  of  a  Plan's 
investment  in  the  UAM  Funds  will  be 
credited  against  the  Plan-level  fee 
charged  by  the  Fund  Adviser  for 
investment  advisory  services,  or  (ii)  the 
Plan  will  not  pay  a  Plan-level 
investment  advisory  fee  with  respect  to 
those  assets  invested  in  the  UAM 
Funds.  In  either  case,  the  Fimd  Adviser 
will  comply  with  the  requirements 
regarding  such  fees  set  forth  in  PTE  11- 
4.32  The  Fund  Adviser  will  not  receive 
any  fees  payable  pursuant  to  Rule  12b — 
1  under  the  1940  Act  in  connection  with 
the  acquisition  or  redemption.  The 
combined  total  of  all  fees  received  by 
the  Fund  Adviser  for  the  provision  of 
services  to  the  Plan,  and  in  connection 
with  the  provision  of  services  to  the 
UAM  Funds  in  which  the  Plan  holds 
shares  purchased  in  connection  with  an 
in-kind  transfer,  will  not  exceed 
"reasonable  compensation"  within  the 
meaning  of  section  408(b)(2)  of  the 
Act." 

10.  Not  later  than  30  days  after 
completion  of  the  Acquisition  or 
Redemption  Transaction,  the  Fimd 
Adviser  will  provide  a  written 
confirmation  to  the  Independent 
Fiduciary  that  will  contain:  (i)  The 
identity  of  each  Transferable  Security 
that  was  valued  in  accordance  with  Rule 
17a-7,  as  described  above;  (ii)  the 
current  market  price,  as  of  the  date  of 
the  in-kind  transfer,  of  each  such 
Transferable  Seciuity;  and  (iii)  the 
identity  of  each  pricing  service  or 
market-maker  consulted  in  determining 
the  current  market  price  of  such 
Transferable  Securities. 


'^  As  noted  previously,  PTE  77-4  permits  the 
cash  purchase  or  sale  by  an  employee  benefit  plan 
of  shares  of  a  registered,  open-end  investment 
company  where  a  fiduciary  with  respect  to  the  plan 
is  also  the  investment  adviser  for  the  investment 
company,  provided  that,  among  other  things,  the 
plan  does  not  pay  an  investment  management, 
investment  advisory  or  similar  fee  with  respect  to 
the  plan  assets  invested  in  such  shares  for  Oie  entire 
period  of  such  investment.  Section  n(c)  of  PTE  77- 
4  states  that  this  condition  does  not  preclude  the 
payment  of  investment  advisory  fees  by  the 
investment  company  under  the  terms  of  an 
investment  advisory  agreement  adopted  in 
accordance  with  section  15  of  the  1940  Act.  Section 
n(c)  states  further  that  this  condition  does  not 
preclude  payment  of  an  investment  advisory  fee  by 
the  plan  based  on  total  plan  assets  from  which  a 
credit  has  been  subtracted  representing  the  plan's 
pro  rata  share  of  investment  advisory  fees  paid  by 
the  investment  company. 

^^  The  Department  is  providing  no  opinion  in  this 
proposed  exemption  as  to  whether  the  total  fees  to 
be  paid  by  any  Plan  would  be  considered 
"reasonable"  under  section  408(b)(2)  of  the  Act. 
Such  a  determination  must  be  made  by  the 
appropriate  plan  fiduciaries  who  are  independent 
of  UAM  and  the  Fund  Adviser  (i.e.,  the 
Independent  Fiduciaries  of  the  Plans)  upon  review 
of  the  information  concerning  such  fees  which  must 
be  disclosed  to  such  fiduciaries. 


11.  Not  later  than  10.5  days  after  each 
Acquisition  or  Redemption  Transaction, 
the  Fund  Adviser  will  provide  a  written 
confirmation  to  the  Independent 
Fiduciary  that  will  contain:  (i)  In  the 
case  of  an  Acquisition  Transaction,  the 
number  of  Shares  in  the  UAM  Fimds 
that  are  held  by  the  Plan  immediately 
following  the  acquisition,  the  related 
per-Share  net  asset  value,  and  the  total 
dollar  value  of  such  Shares;  and  (ii)  in 
the  case  of  a  Redemption  Transaction, 
the  number  of  Shares  in  the  UAM  Fimds 
that  were  held  by  the  Plan  immediately 
prior  to  the  redemption,  the  related  per- 
Share  net  asset  value,  and  the  total 
dollar  value  of  such  Shares. 

12.  With  respect  to  each  of  the  UAM 
Funds  in  which  a  Plan  continues  to 
hold  Shares  in  connection  with  an  in- 
kind  acquisition,  the  Fund  Adviser  will 
provide  the  Independent  Fiduciary 
with:  (i)  A  copy  of  an  updated 
prospectus  of  such  UAM  Fimd,  at  least 
annually;  and  (ii)  upon  request  of  the 
Independent  Fiduciary,  a  report  or 
statement  (which  may  take  the  form  of 
the  most  recent  financial  report,  the 
current  statement  of  additional 
information,  or  some  other  statement) 
containing  a  description  of  all  fees  paid 
by  the  UAM  Fund  to  the  Investment 
Adviser. 

13.  All  other  dealings  between  the 
Plan  and  the  UAM  Funds  will  be  on  a 
basis  no  less  favorable  to  the  Plan  than 
dealings  between  the  UAM  Funds  and 
other  shareholders  holding  the  same 
Shares  of  the  same  class  as  the  Plan. 

14.  In  summary,  it  is  represented  that 
the  proposed  transactions  satisfy  the 
statutory  criteria  for  an  exemption 
under  section  408(a)  of  the  Act  because: 

(a)  The  proposed  exemption  is 
administratively  feasible  because  it 
establishes  objective  criteria  for  its 
application,  and  compliance  with  such 
criteria  may  be  readily  determined  and 
audited. 

(b)  The  proposed  exemption  is  in  the 
interests  of  the  Plans  and  their 
participants  and  beneficiaries  because  it 
will  reduce  the  amount  of  brokerage 
commissions  and  other  transaction  costs 
paid  by  the  Plans.  Additionally,  the  in- 
kind  transactions  will  eliminate  the 
market  risks  associated  with  having 
Plan  assets  uninvested,  even  if  for  only 
a  short  time. 

(c)  The  proposed  exemption  will  be 
protective  of  Plan  participants  and 
beneficiaries  because  (i)  an  Independent 
Fiduciary  will  retain  ultimate  discretion 
as  to  whether  an  in-kind  acquisition  or 
redemption  occurs;  (ii)  the  affiliation 
among  the  UAM  Funds,  the  Fund 
Advisers,  and  FSI,  and  the  fees  received 
from  the  UAM  Funds  by  the  Fund 
Advisers  and  FSI,  will  be  fully  disclosed 


to  the  Independent  Fiduciary;  (iii)  the 
in-kind  acquisition  or  redemption  of 
Shares  will  not  result  in  any  Plan 
paying  multiple  fees  for  the  same  or 
similar  services  because  either  (A)  any 
investment  advisory  Fund-level  fees 
received  by  a  Fund  Adviser  as  a  result 
of  a  Plan's  investment  in  the  UAM 
Funds  will  be  credited  against  the  Plan- 
level  fee  charged  by  the  Fund  Adviser 
for  investment  advisory  services,  or  (B) 
the  Plan  will  not  pay  a  Plan-level 
investment  advisory  fee  with  respect  to 
assets  invested  in  the  UAM  Funds,  in 
either  case  in  accordance  with  the 
requirements  of  PTE  77-4;  (iv)  the  UAM 
Funds  are  subject  to  the  protections 
offered  investors  under  the  1940  Act, 
including  the  1940  Act's  regulation  of 
fees  paid  to  investment  advisers;  and  (v) 
no  Plan  will  pay  sales  loads  or 
commissions  or  redemption  fees  in 
connection  with  the  acquisition  or 
redemption  of  Shares. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Lloyd  of  the  Department, 
telephone  (202)  219-8194.  (This  is  not 
a  toll-free  number). 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/ or  section 
4975(c)(2)  of  the  Code  does  not  reheve 
a  fiduciary  or  other  party  in  interest  or 
disquaUfied  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which,  among  other  things, 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  feshion  in  accordance  with 
section  404(a)(1)(b)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2j  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries,  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
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exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington,  DC,  this  8th  day  of 
February,  2001. 
Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 

(FR  Doc.  01-3688  Filed  2-14-01;  8:45  am] 

BNJJNGCOOE  4S10-29-P 


NATIONAL  EDUCATION  GOALS 
PANEL 

Meeting 

agency:  National  Education  Goals 

Panel. 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the  date 
and  location  of  a  forthcoming  meeting  of 
the  National  Education  Goals  Panel 
(NEGP).  This  notice  also  describes  the 
functions  of  the  Panel. 
DATE  AND  TIME:  Saturday,  February  24, 
2001  from  9:30  a.m.  to  11  a.m. 
ADDRESSES:  National  Press  Qub,  529 
14th  Street,  NW.,  Holeman  Loimge,  13th 
Floor,  Washington,  DC  20005. 
FOR  FURTHER  INFORMATION  CONTACT: 
Emily  Wurtz,  Acting  Executive  Director, 
1255  22nd  Street,  NW.,  Suite  502, 
Washington,  DC  20037,  Telephone: 
(202) 724-0015. 

SUMMARY:  The  National  Education  Goals 
Panel  was  established  to  monitor, 
measure  and  report  state  and  national 
progress  toward  achieving  the  eight 
National  Education  Goals,  and  report  to 
the  states  and  the  Nation  on  the 
progress. 

Agenda  Items:  The  agenda  items  will 
focus  upon  recommendations  made  by 
NEGP's  Measuring  Success  Task  Force. 
Governor  John  R.  McKeman,  Task  Force 
Chair,  will  report  recommendations  of 
new  data  in  student  academic 
achievement,  adult  literacy,  teacher 
education  and  professional 
development,  and  early  childhood 
education,  in  addition,  the  incoming 
NEGP  Chair,  Governor  Frank  O'Bannon, 


will  announce  upcoming  Panel 
initiatives  for  2001. 

Dated:  February  9,  2001. 
Emily  Wurtz, 

Acting  Executive  Director,  National 
Education  Goals  Panel. 
[FR  Doc.  01-3798  Filed  2-14-01;  8:45  am] 
nUJNQ  CODE  4010-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

AgeiKy  Information  Collection 
Activities:  Submission  for  ttie  Office  of 
Management  and  Budget  (0MB) 
Review;  Comment  Request 

agency:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 
action:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 

SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  of 
continued  approval  of  information 
collections  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

Information  pertaining  to  the 
requirement  to  be  submitted: 

1.  The  title  of  the  information 
collection:  10  CFR  Part  25 — Access 
Authorization  for  Licensee  Personnel. 

2.  Current  OMB  approval  number: 
3150-0046. 

3.  How  often  the  collection  is 
required:  On  occasion. 

4.  Who  is  required  or  asked  to  report: 
NRC-regulated  facihties  and  other 
organizations  requiring  access  to  NRC-' 
classified  information. 

5.  The  number  ofaimual  respondents: 
20. 

6.  The  number  of  hours  needed 
annually  to  complete  the  requirement  or 
request:  257  hours  (197  hours  reporting 
and  60  hours  recordkeeping)  or 
approximately.  5  hours  per  response. 

7.  Abstract:  NRC-regulated  facihties 
and  other  organizations  are  required  to 
provide  information  and  maintain 
records  to  ensure  that  an  adequate  level 
of  protection  is  provided  NRC-classified 
information  and  material. 

A  copy  of  the  final  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room,  One 
White  Flint  North,  11555  Rockville 
Pike,  Room  0-1F23,  Rockville,  MD 
20852.  OMB  clearance  requests  are 
available  at  the  NRC  worldwide  web  site 
http://wv>rw.nrc.gov/NRC/Public/OMB/ 
index.html.  The  document  will  be 
available  on  the  NRC  home  page  site  for 
60  days  after  the  signature  date  to  this 
notice. 


Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  listed 
below  by  March  19,  2001.  Comments 
received  after  this  date  will  be 
considered  if  it  is  practical  to  do  so,  but 
assurance  of  consideration  cannot  be 
given  to  comments  received  after  this 
date. 

Amy  Farrell,  Office  of  Information 
and  Regulatory  Affairs  (3150-0046), 
NEOB-10202,  Office  of  Management 
and  Budget,  Washington,  DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-7318. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton,  301-415-7233. 

Dated  at  Rockville,  Maryland,  this  7th  day 
of  February,  2001. 

For  the  Nuclear  Regulatory  Commission. 
Brenda  Jo.  Sheltcm, 

NRC  Clearance  Officer,  Office  of  the  Chief 
Information  Officer. 
[FR  Doc.  01-3828  Filed  2-14-01;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Doclwt  No.  50-^05] 

Nuclear  Management  Company,  LLC; 
Kewaunee  Nuclear  Power  Plant 
Environmental  Assessment  and 
Rnding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Conunission  (NRC)  is  considering 
issuance  of  an  amendment  to  Facility 
Operating  License  No.  DPR-43,  issued 
to  Nuclear  Management  Company,  LLC 
(NMC  or  the  licensee)  for  operation  of 
the  Kewaunee  Nuclear  Power  Plant 
(KNPP),  located  in  Kewaunee  County, 
Wisconsin. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  revise 
Technical  Specification  (TS)  Section 
1.0,  "Definitions,"  to  incorporate  a  line 
item  improvement  to  provide  additional 
clarification  on  chaimel  calibration;  TS 
Section  6.4,  "Training,"  to  remove  the 
title  of  director  for  the  KNPP  training 
program  and  relocate  the  title  reference 
to  the  Operational  Quality  Assiu-ance 
Program  Description  (OQAPD);  TS 
Section  6.10,  "Record  Retention."  to 
revise  the  off-site  review  committee 
title;  and  correct  typographical  errors  in 
the  TS  Table  of  Contents. 

The  proposed  action  is  in  accordance 
with  the  Ucensee's  application  for 
amendment  dated  November  10,  2000. 

The  Need  for  the  Proposed  Action 

The  proposed  action  would  provide 
clarity  to  Uie  TSs  and  remove  an 
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unnecessary  NRC  and  licensee  burden 
with  no  change  in  safety  when  titles  are 
changed. 

Enviroiunental  Impacts  of  the  Proposed 
Action 

The  NRC  has  completed  its  evaluation 
of  the  proposed  action  and  concludes 
that  the  changes  to  the  TSs  are 
administrative  in  nature. 

The  proposed  action  will  not 
significantly  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  any 
effluents  that  may  be  released  off  site, 
and  there  is  no  significant  increeise  in 
occupational  or  public  radiation 
exposiue.  Therefore,  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  not  involve  any  historic 
sites.  It  does  not  affect  nonradiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  there 
are  no  significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  action. 

Accordingly,  the  NRC  concludes  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
action. 

Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e.,  the  "no  action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Enviroiunental 
Statement  for  Kewaimee. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy,  _ 
on  January  29,  2001,  the  staff  consulted 
with  the  Wisconsin  State  official,  Ms.  S. 
Jenkins,  regarding  the  environmental 
impact  of  die  proposed  action.  The  State 
official  had  no  comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 


For  further  details  with  respect  to  the 
proposed  action,  see  the  Ucensee's 
application  dated  November  10,  2000, 
which  is  available  for  pubUc  inspection 
at  the  Commission's  Public  Document 
Room,  One  White  Flint  Building,  11555 
Rockville  Pike,  Rockville,  MD.  Publicly 
available  records  will  be  accessible 
electronically  from  the  ADAMS  Public 
Library  component  on  the  NRC  Web 
site,  bttp:www.nrc.gov  (the  Electronic 
Reading  Room). 

Dated  at  Rockville,  Maryland,  this  9th  day 
of  February  2001. 

For  the  Nuclear  Regulatory  Commission. 
John  G.  Lamb. 

Project  Manager,  Section  1 ,  Project 
Directorate  m.  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  01-3824  Filed  2-14-01;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Doclcet  No.  50-263] 

Nuclear  Management  Company,  LJ.C; 
Notice  of  Consideration  of  issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
22,  issued  to  Nuclear  Management 
Company,  LLC  (NMC,  or  the  licensee), 
for  operation  of  the  Monticello  Nuclear 
Generating  Plant  located  in  Wright 
County,  Miimesota. 

The  proposed  amendment  would 
remove  the  inservice  inspection  (ISI) 
requirements  of  Section  XI  of  the 
American  Society  of  Mechanical 
Engineers  (ASME)  Boiler  and  Pressure 
Vessel  Code  (the  Code)  from  the 
Monticello  Technical  Specifications 
(TSs)  and  relocate  them  to  a  licensee- 
^  controlled  program. 

NMC  is  requesting  that  this  license 
amendment  request  be  processed  in  an 
exigent  manner  in  accordance  with  10 
CFR  50.91(a)(6)  because  the  plant  is 
ciurently  operating  under  a  Notice  of 
Enforcement  Discretion  (NOED)  with 
respect  to  TS  3.15.A.1.  In  accordance 
with  NRC  procedures  described  in  NRC 
Inspection  Manual,  Part  9900. 
Operations — Notices  of  Enforcement 
Discretion,  dated  December  12,  2000, 
NMC  applied  for  this  license 
amendment  within  2  working  days  after 
the  NRC  staff  issued  the  NOED  on 
January  30,  2001.  The  NRC  staff  will 


process  this  amendment  in  an  exigent 
manner,  in  order  to  minimize  the  time 
the  plant  is  operated  imder  the  NOED. 

In  its  application,  NMC  explained 
why  it  could  not  have  foreseen  the  need 
for  this  amendment.  Compliance  with 
the  ciurent  wording  of  TS  3. 15. A 
requires  full  compliance  with  the  Code 
as  a  condition  for  considering  Section 
Xl-required  equipment  operable. 
Application  of  TS  3. 15. A  requires 
declaring  equipment  inoperable  and 
following  the  specified  limiting 
conditions  for  operation  when  a  Code 
non-compliance  is  discovered.  This  may 
require  an  unnecessary  plant  shutdown 
when  the  equipment  is  fully  operable  in 
all  other  respects.  This  exigent  situation 
occurred  because  the  potential  for  TS 
3.15.A.1  to  cause  unnecessary 
operational  evolutions  was  not 
previously  recognized.  Code 
nonconformances  were  recently 
identified  diuing  the  course  of 
inspections  conducted  by  NRC  staff.  TS 
3.15.A.1  directs  that  affected 
components  be  declared  inoperable 
without  regard  for  actual  impact  on 
operability.  The  need  for  a  Ucense 
amendment  that  would  allow  such 
nonconformances  to  be  evaluated  for 
their  affect  on  equipment  operability, 
thus  preventing  unnecessary  operational 
evolutions,  was  subsequently  identified. 
As  a  result,  the  need  for  a  license 
amendment  was  determined  to  be 
unavoidable  and  not  created  by  a  failure 
to  make  a  timely  application  for  a 
license  amendment. 

The  staff  has  determined  that  the 
licensee  used  its  best  efforts  to  make  a 
timely  appUcation  for  the  proposed 
changes  and  that  exigent  circumstances 
do  exist  and  were  not  the  result  of  any 
intentional  delay  on  the  part  of  the 
licensee. 

Before  issuance  of  the  proposed 
Ucense  amendment,  the  Commission 
wiU  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

Pursuant  to  10  CFR  50.91(a)(6)  for 
amendments  to  be  granted  imder 
exigent  circumstances,  the  NRC  staff 
must  determine  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  faciUty  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
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50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  The  proposed  amendment  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  requested  changes  are  administrative 
in  nature  in  that  they  relocate  ISI 
requirements  from  the  TS  to  the  Monticello 
ISI  program.  The  requested  changes  will  not 
revise  previous  conmiitments  to  10  CFR 
50.55a  or  ASME  Code  Section  XI  ISI 
requirements. 

The  proposed  changes  do  not  involve  a 
change  to  the  configuration  or  method  of 
operation  of  any  plant  equipment  that  is  used 
to  mitigate  the  consequences  of  an  accident, 
nor  do  they  affect  any  assumptions  or 
conditions  in  any  of  the  accident  analyses. 
Since  the  accident  analyses  remain 
bounding,  their  radiological  consequences 
are  not  adversely  affected. 

Therefore,  the  probability  or  consequences 
of  an  accident  previously  evaluated  are  not 
affected. 

2.  The  proposed  amendment  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  analyzed. 

The  requested  changes  are  administrative 
in  nature  in  that  they  relocate  ISI 
requirements  fit>m  the  TS  to  the  Monticello 
ISI  program.  The  requested  changes  wUl  not 
revise  previous  commitments  to  10  CFR 
50.55a  or  ASME  Code  Section  XI  ISI 
requirements. 

The  proposed  changes  do  not  involve  a 
change  to  the  configuration  or  method  of 
operation  of  any  plant  equipment  that  is  used 
to  mitigate  the  consequences  of  an  accident, 
nor  do  they  affect  any  assumptions  or 
conditions  in  any  of  the  accident  analyses. 
Accordingly,  no  new  failure  modes  have 
been  defined  for  any  plant  system  or 
component  important  to  safety  nor  has  any 
new  limiting  single  failure  been  identified  as 
a  result  of  the  proposed  changes. 

Therefore  the  possibility  of  a  new  or 
different  kind  of  accident  frtim  any  accident 
previously  evaluated  is  not  created. 

3.  The  proposed  amendment  will  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  requested  changes  are  administrative 
in  nature  in  that  they  relocate  ISI 
requirements  from  the  TS  to  the  Monticello 
ISI  program.  The  requested  changes  will  not 
revise  previous  commitments  to  10  CFR 
50.55a  or  ASME  Code  Section  XI  ISI 
requirements.  Program  requirements  will 
ensure  that  Code  requirements  are  met. 

Therefore,  a  significant  reduction  in  the 
margin  of  safety  is  not  involved. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 


The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  14  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Conmiission  will  not 
issue  the  amendment  until  the 
expiration  of  the  14-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  deratinig  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
14-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occxir  very  infi^quently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  dte  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Documents  may  be  examined,  and/or 
copied  for  a  fee,  at  the  NRC's  Public 
Document  Room,  located  at  One  White 
Flint  North,  11555  Rockville  Pike  (first 
floor),  Rockville,  Maryland. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  March  19,  2001,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amen'dment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  located  at  One 
White  Flint  North.  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland,  and 


accessible  electronically  through  the 
ADAMS  Public  Electronic  Reading 
Room  link  at  the  NRC  Web  site  {bttp:/ 
/www.nrc.gov).  If  a  request  for  a  hearing 
or  petition  for  leave  to  intervene  is  filed 
by  the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  {actors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
I>etitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  hais  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
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the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  imder  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these  ' 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  the  amendment  is  issued  before  the 
expiration  of  the  30-day  hearing  period, 
the  Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  If  a 
hearing  is  requested,  the  final 
determination  will  serve  to  decide  when 
the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland,  by  the 
above  date.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Coimsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  and  to  jay  Silberg,  Esq., 
at  Shaw,  Pittman,  Potts,  and 
Trowbridge,  2300  N  Street,  NW., 
Washington,  IX:  20037,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 


balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-{v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  February  1,  2001, 
which  is  available  for  pubUc  inspection 
at  the  Commission's  Public  Document 
Room,  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland,  and  accessible 
electronically  through  the  ADAMS 
Public  Electronic  Reading  Room  link  at 
the  NRC  Web  site  lhttp://www.nrc.gov). 

Dated  at  Rockville.  Maryland,  this  8th  day 
of  February  2001. 

For  the  Nuclear  Regulatory  Commission. 
Carl  F.  Lyon. 

Project  Manager,  Section  J ,  Project 
Directorate  [11,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  01-3608  Filed  2-14-01;  8:45  am) 
BIUMGCOOE  TSOO-OI-P 


NUCLEAR  REGULATORY 
COMMISSION 

Notice  Of  a  Public  Meeting  on 
Assessing  Future  Regulatory  Research 


agency:  U.S.  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  public  meeting. 

summary:  The  U.S.  Nuclear  Regulatory 
Conunission  (NRC)  will  hold  a  fourth 
and  final  meeting  of  nuclear  experts 
fi'om  the  government,  the  nuclear 
industry,  academia,  and  the  public  on 
February  21,  2001.  As  a  result  of  the 
first  two  meetings,  the  nuclear  experts 
issued  a  draft  report  composed  of  the 
individual  views  of  the  experts  on  the 
role  and  direction  of  regulatory 
research.  The  draft  report  contains  a 
number  of  recommendations.  The  third 
meeting  focused  on  strategies  for 
implementing  recommendations  and 
briefings  by  the  NRC  licensing  offices 
and  the  regions.  The  purpose  of  this 
meeting  is  to  review,  discuss,  and 
propose  individual  recommendations 
on  the  role  and  future  direction  of 
regulatory  research  for  Commission 
consideration.  The  Expert  Panel  will 
also  discuss  their  perspectives  and 
responses  to  questions  posed  to  the 
panel  by  NRC  Chairman  Richard  A. 
Meserve.  The  meeting  is  open  to  the 
public  and  all  interested  parties  may 
attend. 

DATES:  The  meeting  will  be  held  from 
9:15  a.m.  to  5  p.m.  on  February  21, 
2001,  at  the  Center  for  Strategic  and 
International  Studies  (CSIS)  located  at 
1800  K  SUwt,  NW.,  in  Washington,  DC 
(corner  of  18th  and  K  Streets).  The 


telephone  number  for  CSIS  is  202-775- 
3115  (Lisa  Hyland). 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  with  respect  to  this  meeting 
should  be  referred  to  James  W.  Johnson, 
Office  of  Nuclear  Regulatory  Research, 
U.S.  Nuclear  Regulatory  Commission  at 
(301)  415-6293;  fax  (301)  415-5153;  E- 
mail  jwj@nrc.gov. 

SUPPLEMENTARY  MFORMATKW:  Parking  is 
available  in  the  vicinity  of  the  CSIS 
location  for  a  modest  cost.  CSIS  can  also 
be  reached  by  Metro.  CSIS  is  located 
one  block  west  of  the  Farragut  North 
Metro  stop  on  the  Red  Line  and  one 
block  north  of  the  Farragut  West  Metro 
stop  on  the  orange  and  blue  lines. 
Seating  for  the  public  is  limited  and 
therefore  will  be  on  a  first-come,  first- 
serve  basis. 

Dated  at  Rockville.  Maryland  this  9th  day 
of  February  2001. 

For  the  Nuclear  Regulatory  Commission. 

Ashok  C.  Thadani, 

Director,  Office  of  Nuclear  Regulatory 
Research,  U.S.  Nuclear  Regulatory 
Commission. 

(FR  Doc.  01-3829  Filed  2-14-01;  8:45  am] 

BtLUNG  COOE  7590-01-* 


NUCLEAR  REGULATORY 
COMMISSION 

National  Materials  Program  Working 
Group 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  formation  of  working 
group  and  public  meeting. 

SUMMARY:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  has  formed  a 
working  group  to  provide  the 
Commission  with  regulatory  program 
options  for  a  proposed  National 
Materials  Program.  The  working  group 
is  composed  of  the  Organization  of 
Agreement  States  (OAS).  Conference  of 
Radiation  Control  Program  Directors, 
Inc.,  (CRCPD)  and  NRC  representatives. 

The  working  group  held  its  first 
meeting  in  March  2000  and  will 
produce  a  paper  for  the  Commission 
that  examines  the  impact  of  an 
increased  number  of  Agreement  States 
(AS)  on  the  NRC's  regulatory  program 
and  provides  options  for  the 
Commission's  consideration.  The 
completion  date  for  the  working  group's 
product  is  May  2001 .  To  assure  that  the 
broadest  possible  alternatives  are 
considered,  the  working  group  intends 
to  hold  a  stakeholder's  meeting  to  gamer 
additional  ideas  for  the  working  group's 
consideration  as  it  finalizes  the  options 
it  is  considering. 
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DATES:  The  meeting  will  be  held  on 
February  21,  2001  from  8:30  am-5  pm; 
February  22.  2001  from  8:30  am-12 
noon.  Registration  wiU  begin  at  8  am 
each  day.  To  facilitate  maximum 
participation  and  information  sharing, 
the  meeting  will  be  open  to  the  public. 
ADDRESSES:  The  meeting  will  be  held  at 
the  NRC's  Region  IV  Office,  611  Ryan 
Plaza  Drive,  Suite  400,  Arlington,  Texas 
76011-8064. 

Members  of  the  public  who  are  unable 
to  attend  the  meeting  can  send 
comments  to  the  Office  of  the  Secretary, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
National  Materials  Program  Working 
(koup. 

A  notice  about  this  meeting  is  also 
published  at  the  NRC  web  site.  News 
and  Information,  Public  Meetings,  Other 
Meetings  (http://www.nrc.gov/NRC/ 
PUBUC/meet.html#OTHER). 
FOR  FURTHER  MFORMATKM  CONTACT: 
James  Myers,  Project  Manager,  Office  of 
State  and  Tribal  Programs,  U.S.  Nuclear 
Regtilatory  Commission,  Washington, 
DC  20555;  Telephone:  301-415-2328;  E- 
mail:  jhm@nrc.gov 
SUPPt.EMENTARY  INFORMATION:  The  32 
Agreement  States  (AS)  regulate  about  70 
percent  of  the  total  number  of 
radioactive  materials  licensees.  NRC  is 
forecasting  three  more  AS  by  FY  2003. 
This  will  bring  the  percentage  of 
licensees  regulated  by  AS  to  more  than 
80  percent.  With  a  declining  number  of 
licensees,  NRC  believes  that  its 
activities  that  support  the  national 
program  infrastructure  (rulemaking, 
guidance  development,  information 
technology  systems,  technical  support, 
event  follow  up  and  the  Integrated 
Materials  Performance  Evaluation 
Program)  will  have  a  significant  impact 
on  an  increasingly  smaller  niunber  of 
NRC  licensees. 

The  NRC  staff  determined  that  the 
following  issues  were  key  to  defining 
and  implementing  State  and  Federal 
roles  imder  a  national  program: 
delineate  the  scope  of  activities  to  be 
covered  by  the  program  and  need  for 
statutory  changes  at  the  State  and 
Federal  levels;  establish  formal  program 
coordination  mechanisms;  establish 
performance  indicators,  a  program 
assessment  process  to  measure 
performance  and  ensure  program 
evolution;  and  provisioning  and 
budgeting  of  both  State  and  Federal 
resources  for  the  program.  Additionally, 
it  was  directed  that  the  project  be 
completed  by  May  1,  2001. 

To  asstue  adequate  coordination  and 
sharing  of  information  with  OAS, 
CRCPD  and  the  public,  it  is  the 
intention  of  the  working  group  to  place 


information  at  the  Office  of  State  and 
Tribal  Programs  web  site  http:// 
www.hsrd.omI.gov/nrc/home.html. 
Notices  of  future  meetings  will  be 
posted  at  the  NRC  web  site's  Public 
Meeting  Notice  area:  http:// 
www.nrc.gov/NRC/PUBUC/ 
meet.htmUfOTHER.  To  facilitate 
maximum  participation  and  information 
sharing,  the  working  group's  meetings 
will  be  open  to  the  public.  Future 
meeting  notices  will  be  published  at  the 
NRC  web  site,  News  and  Information, 
Public  Meetings,  Other  Meetings. 

Dated  at  Rockvillfl,  Maryland  this  8th  day 
of  February.  2001. 

For  the  Nuclear  Regulatory  Commission. 
Fraderick  C.  Combe, 

Deputy  Director.  Office  of  State  and  Tribal 
Programs. 

[FR  Doc.  01-3826  Filed  2-14-01;  8:45  am] 
■LUNQ  oooe  mo-oi-p 


NUCLEAR  flEGULATORY 
COMMISSION 

Correction  to  Biweekly  Notice 
Applications  and  Amendments  to 
Operating  Licenses  Involving  No 
Significant  Hazards  Consideration 

On  February  7,  2001  (66  FR  9377).  the 
Federal  Register  published  the 
"Biweekly  Notice  of  Applications  and 
Amendments  to  Operating  Licenses 
Involving  No  Significant  Hazards 
Considerations."  On  page  9377,  column 
3,  second  paragraph,  "January  29,  2001, 
through  February  9,  2001"  should  read 
"January  16,  2001  through  January  26, 
2001." 

Dated  at  Rockville,  Maryland,  this  9th  day 
of  February  2001. 

For  the  Nuclear  Regulatory  Commission. 
Jolm  A.  ZwoUnaid, 
Director,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  01-3827  Filed  2-14-01;  8:45  am) 
BIUJNO  CODE  7S90-01-P 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

Interest  Assumption  for  Determining 
Variable-Rate  Premium;  Interest 
Assumptions  for  Multismpioyer  Plan 
Valuations  Following  Mass  Withdrawal 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice  of  interest  rates  and 

assumptions. 

SUMMARY:  This  notice  informs  the  public 
of  the  interest  rates  and  assumptions  to 
be  used  imder  certain  Pension  Benefit 


Guaranty  Corporation  regulations.  These 
rates  and  assumptions  are  published 
elsewhere  (or  are  derivable  from  rates 
published  elsewhere),  but  are  collected, 
and  published  in  this  notice  for  the 
convenience  of  the  public.  Interest  rates 
are  abo  published  on  the  PBGC's  web 
site  [http://www.pbgc.gov). 
DATES:  The  interest  rate  for  determining 
the  variable-rate  premiiun  under  part 
4006  applies  to  premium  payment  years 
beginning  in  February  2001.  The 
interest  assiunptions  for  performing 
multiemployer  plan  valuations 
following  mass  withdrawal  under  part 
4281  apply  to  valuation  dates  occurring 
in  March  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  A&hner,  Assistant  General 
Counsel,  Office  of  the  General  Coimsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street.  NW.,  Washington,  DC 
20005.  202-326-4024.  (ForTTY/TDD 
users,  call  the  Federal  relay  service  toll- 
free  at  1-800-877-8339  and  ask  to  be 
connected  to  202-326—4024.) 
SUPPLEMENTARY  INF0RMATK>N: 

Variable-Rate  Premiums 

Section  40O6(a)(3)(E)(iu)(n)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA)  and  §  4006.4(b)(1) 
of  the  PBGC's  regulation  on  Premium 
Rates  (29  CFR  part  4006)  prescribe  use 
of  an  assumed  interest  rate  in 
determining  a  single-employer  plan's 
variable-rate  premium.  "The  rate  is  the 
"applicable  percentage"  (currently  85 
percent)  of  the  annual  yield  on  30-year 
Treasury  securities  for  the  month 
preceding  the  beginning  of  the  plan  year 
for  which  premiums  are  being  paid  (the 
"premium  payment  year").  The  yield 
figiuv  is  reported  in  Federal  Reserve 
Statistical  Releases  G.13  and  H.15. 

The  assumed  interest  rate  to  be  used 
in  determining  variable-rate  premiums 
for  premium  payment  years  beginning 
in  February  2001  is  4.71  percent  [i.e.,  85 
percent  of  the  5.54  percent  yield  figure 
for  January  2001). 

The  following  table  lists  the  assumed 
interest  rates  to  be  used  in  determining 
variable-rate  premiums  for  premium 
payment  years  beginning  between 
March  2000  and  February  2001. 


For  premium  payment  years 
beginnir>ig  in 


March  2000 

April  2000  

May  2000 

June  2000 

July  2000  

August  2000  

September  2000 

October  2000 

November  2000  . 
December  2000  . 


Ttie  assumed 
interest  rate  is 


5.30 
5.14 
4.97 
5.23 
5.04 
4.97 
4.86 
4.96 
4.93 
4.91 
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•or  premium  payment  years 
beginning  in 


January  2001  . 
February  2001 


The  assumed 
interest  rate  is 


4.67 
4.71 


Multiemployer  Plan  Valuations 
Following  Mass  Withdrawal 

The  PBGC's  regulation  on  Duties  of 
Plan  Sponsor  Following  Mass 
Withdrawal  (29  CFR  part  4281) 
prescribes  the  use  of  interest 
assumptions  imder  the  PBGC's 
regulation  on  Allocation  of  Assets  in 
Single-employer  Plans  (29  CFR  part 
4044).  The  interest  assiunptions 
applicable  to  valuation  dates  in  March 
2001  under  part  4044  are  contained  in 
an  amendment  to  part  4044  published 
elsewhere  in  today's  Federal  Register. 
Tables  showing  the  assumptions 
applicable  to  prior  periods  are  codified 
in  appendix  B  to  29  CFR  part  4044. 

Issued  in  Washington,  DC,  on  this  12th  day 
of  February  2001. 
John  Seal, 

Acting  Executive  Director,  Pension  Benefit 
Guaranty  Corporation. 
[FR  Doc.  01-3882  Filed  2-14-01;  8:45  am] 
BILUNG  CODE  TTOS-OI-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43938;  File  No.  SR-Amex- 
01-03] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  ttte 
American  Steele  Exchange  LLC 
Relating  to  ti>e  Prohibition  Against 
Members  Functioning  as  Mariiet 
Makers  and  the  Entry  of  Electronically 
Generated  Orders  Into  tt>e  Exchange's 
Order  Routing  System 

February  7,  2001. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 '  (the 
"Act")  and  Rule  19b-4  thereunder  2, 
notice  is  hereby  given  that  on  February 
1 ,  2001 ,  the  American  Stock  Exchange 
LLC  ("Amex"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC")  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Exchange  has  designated  the 
proposed  rule  change  as  constituting  a 
"non-controversial"  rule  change  under 
paragraph  (f)(6)  of  Rule  19b-4  under  the 
Act,3  which  renders  the  proposal 


M5U.S.C78s(b)(l) 
»17CFR240.19b-4 
»17CFR240.19b(f)(6). 


effective  upon  receipt  of  this  filing  by 
the  Commission.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  adopt  new 
Rule  934,  which  restricts  the  entry  of 
certain  option  limit  orders  and  prohibits 
the  entry  of  orders  that  are  created  and 
communicated  electronically  without 
manual  input  into  the  Exchange's  order 
routing  and  execution  systems.  The  text 
of  the  proposed  rule  change  is  available 
at  the  Office  of  the  Secretary,  Amex  and 
at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  Uie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Amex  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  .the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  adopt  new 
Rule  934  restricting  the  entry  of  certain 
option  limit  orders  and  of  orders  that 
are  created  and  communicated 
electronically  without  manual  input 
into  the  Exchange's  electronic  order 
routing  and  delivery  system  (Amex 
Order  File — AOF),  which  routes  orders 
of  up  to  250  option  contracts  to  the 
Exchange's  electronic  order  execution 
and  processing  systems  (i.e.,  Auto-Ex 
and  the  Amex  Options  Display  Book  or 
AODB). 

The  proposed  new  rule  provides  that 
members,  acting  as  either  principal  or 
agent,  may  not  permit  the  entry  of 
orders  into  the  electronic  order  routing 
system  if  the  orders  are  limit  orders  for 
the  account  or  accounts  of  the  same  or 
related  beneficial  owners  and  the  limit 
orders  are  entered  in  such  a  manner  that 
the  member  of  the  beneficial  owner(s) 
effectively  is  operating  as  a  market 
maker  by  holding  itself  out  as  willing  to 
buy  and  sell  such  securities  on  a  regular 
or  continuous  basis.  In  determining 
whether  a  member  or  beneficial  owner 


effectively  is  operating  as  a  market 
maker,  the  Exchange  will  consider, 
among  other  things,  the  simultaneous  or 
near-simultaneous  entry  of  limit  orders 
to  buy  and  sell  the  same  security;  the 
multiple  acquisition  and  liquidation  of 
positions  in  the  security  during  the 
same  day;  and  the  entry  of  multiple 
limit  orders  at  different  prices  in  the 
same  security.'' 

The  proposed  rule  would  also 
prohibit  members  from  entering  orders 
that  are  created  and  communicated 
electronically  without  manual  input  and 
if  such  orders  are  eligible  for  execution 
through  the  Exchange's  Automatic 
Execution  System  ("Auto-Ex").*  Orders 
entered  by  customers  or  associated 
persons  of  members  will  be  deemed  to 
involve  manual  input  if  the  terms  of  the 
order  are  entered  into  an  order-entry 
screen  or  there  is  a  manual  selection  of 
a  displayed  order  against  which  an  off- 
setting order  should  be  sent.  It  should 
be  noted  that  members  shall  not  be 
prohibited  from  electronically 
communicating  to  the  Exchange  orders 
entered  by  customers  into  front-end 
communication  systems  [e.g.,  Internet 
gateways,  online  networks,  etc.). 

The  Exchange  states  that  its  business 
model  depends  upon  specialists  and 
registered  options  traders  for 
competition  and  liquidity.  To  encourage 
participation  by  these  market  makers, 
the  Exchange  needs  to  limit  the  ability 
of  non-specialists/registered  traders  to 
compete  on  preferential  terms  within  its 
automated  systems.  In  addition, 
customer  orders  are  provided  with 
certain  benefits  such  as  automatic 
execution,  priority  of  bids  and  offers 
and  firm  quote  guarantees,  and  thus 
should  not  be  allowed  to  act  as  market 
makers.  The  proposed  rule  will  prevent 
non-specialist/registered  trader 
members  and  their  customers  from 
reaping  the  benefits  of  market  making 
activities  without  any  of  the 
concomitant  obligations  such  as 
providing  continuous  quotations  during 


*  Since  the  proposal  rule  change  was  filed  with 
the  Commission,  the  Exchange  made  a  technical 
change  to  the  text  of  proposed  Amex  Rule  934(a) 
to  insert  the  word  "and."  The  change  does  not 
affect  the  substance  of  the  rule.  Telephone 
conversation  between  Claire  McGrath,  Vice 
President  and  Special  Counsel,  Amex,  and  lennifer 
Colihan.  Special  Counsel.  Division  of  Market 
Regulation,  Commission,  on  Febniarv'  6.  2001. 

^Currently,  only  market  and  marketable  limit 
orders  up  to  specifically  established  sizes  are 
eligible  for  execution  through  Auto-Ex:  however, 
the  Exchange  has  a  proposal  pending  before  the 
Commission  that  would  allow  the  automatic 
execution  of  non-marketable  limit  orders  that 
improve  the  best  price  available  on  the  Exchange 
by  automatically  executing  such  limit  order  if  the 
current  best  bid/offer  quote  on  another  market  is 
better  than  the  Amex  quote  by  a  predefined  number 
of  ticks.  [See  SR-Amex  00-29.) 
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all  market  conditioiis.  The  proposed 
rule  is  designed  to  prevent  certain 
members  and  customers  from  obtaining 
an  unfair  advantage  by  acting  as 
unregistered  specialists  and  traders 
while  having  priority  over  the 
specialists  and  registered  traders  by 
virtue  of  their  customer  status. 
Permitting  members  or  customers  to 
enter  multiple  limit  orders  to  such  an 
extent  that  they  are  effectively  acting  as 
market  makers  in  an  option,  while  at  the 
same  time  giving  them  priority  over  all 
other  orders  on  the  book,  would  give 
such  members  and  customers  an 
inordinate  advantage  over  the  market 
participants.  In  addition,  allowing 
electronically  generated  and 
communicated  orders  to  be  routed 
directly  through  the  Exchange  systems 
and  to  Auto-Ex  would  give  customers 
with  such  electronic  systems  a 
significant  advantage  over  specialists 
and  registered  traders.  In  the  Exchange's 
view,  these  circumstances  reduce  the 
incentive  to  engage  in  market  making  on 
the  Exchange,  wl^ch  could  reduce 
liquidity  and  competition  and  could 
undercut  the  Exchange's  business 
model.^  Lastly,  the  Exchange  notes  that 
computer  generated  orders  can  still  be 
sent  to  the  Exchange  for  execution, 
however,  they  may  not  be  sent  for 
execution  through  the  Exchange's  order 
routing  system.  Instead,  such  orders  will 
be  routed  to  the  trading  crowd  and 
represented  in  open  outcry. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act ' 
in  general  and  furthers  the  objectives  of 
Section  6(b)(5)  *  in  pcuticular  in  that  it 
is  disigned  to  prevent  fradulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
facilitating  transactions  in  securities, 
and  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 


C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received  with  respect  to 
the  proposed  rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  been 
filed  by  the  Exchange  as  a  "non- 
controversial"  rule  change  pursuant  to 
Section  19(b)(3)(A)  of  the  Act «  and 
subparagraph  (f)(6)  of  Rule  19b-4 
thereunder. ''^  Because  the  foregoing 
proposed  rule  change:  (i)  Does  not 
significantly  affect  the  protection  of 
investors  or  the  public  interest;  (ii)  does 
not  impose  any  significant  burden  on 
competition;  and  (iii)  by  its  terms,  does 
not  become  operative  for  30  days  after 
the  date  of  the  filing,  or  such  shorter 
time  as  the  Commission  may  designate 
if  consistent  with  the  protection  of 
investors  and  the  public  interest; 
provided  that  the  Exchange  has  given 
the  Commission  written  notice  of  its 
intent  to  file  the  proposed  rule  change 
at  least  five  business  days  prior  to  the 
filing  date  of  the  proposed  rule  change, 
it  has  become  effective  pursuant  to 
Section  (19(b)(3)(A)  of  the  Act  and  Rule 
19b-4(f)(6). 

The  Exdiange  has  requested  that  the 
Conunission  accelerate  the  operative 
date  of  the  proposal.  In  addition,  the 
Exchange  provided  the  Commission 
with  written  notice  of  its  intent  to  file 
the  proposed  nde  change,  along  with  a 
brief  description  and  text  of  the 
proposed  rule  change,  more  than  five 
business  days  prior  to  the  date  of  the 
filing  of  the  proposed  rule  change.  The 
Commission  finds  that  it  is  appropriate 
to  accelerate  the  operative  date  of  the 
proposal  and  designate  the  proposal  to 
become  operative  today." 

The  Commission  finds  good  cause  for 
accelerating  the  operative  date  of  the 
proposed  rule  change.  The  Commission 
notes  that  it  has  approved  similar 
proposals  filed  by  the  ISE,^^  x^^^ 
CBOE,"  the  Pacific  Exchange,  Inc. 


"In  approving  a  similar  proposal  currently  in 
place  at  the  Chicago  Board  Options  Exchange 
("CBOE"),  the  Conunission  noted  that  allowing 
electronic  order  entry  into  ORS  (the  counterpart  to 
Amex's  AOF)  could  give  automated  customers  a 
significant  advantage  over  market  makers.  See 
Securities  Exchange  ACt  Release  No.  43285 
(September  12.  2000),  65  FR  56972  (September  20. 
2000). 

'  15  U.S.C  78«b). 

•15U.S.C78flbM5). 


•15U.S.C.78»(bK3)(A). 

'o  17  CFR  240.19b-4(f)(6). 

"  For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formatioo.  15 
use.  78c(f). 

■^  See  Securities  Exchange  Act  Release  No.  42455 
(February  24,  2000).  65  FR  11388  (March  2,  2000) 
(approving  application  of  ISE  for  registration  as  a 
national  securities  exchange). 

'^  See  Securities  Exchange  Act  Release  No.  43285 
(September  12.  2000),  65  FR  56972  (September  20, 
2000)  (approving  SR-CBOE-00-01). 


("PCX"),i*  and  the  Philadelphia  Stock 
Exchange,  Inc.  ("Phlx").'*  Approval  of 
this  proposal  on  an  accelerated  basis 
will  enable  the  Amex  to  compete  on  an 
equal  basis  with  these  other  exchanges 
and  thus  is  consistent  with  Section 
6(b)(8)  of  the  Act." 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  Copies  of  such  filing  will  also 
be  available  for  inspection  and  copying 
at  the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  file  number 
SR-Amex-01-03  and  should  be 
submitted  by  March  8,  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFariand, 

Deputy  Secretary. 

(FR  Doc.  01-3802  Filed  2-14-01;  8:45  am] 

BHJJNO  CODE  MIO-OI-M 


■<  See  Securities  Exchange  Act  Release  No.  43328 
(September  22,  2000),  65  FR  58834  (October  2, 
2000)  (approving  SR-PCX-00-13). 

"See  Securities  Exchange  Act  Release  No.  43376 
(September  28,  2000),  65  FR  58834  (October  5. 
2000)  (approving  SR-PhU-00-79). 

'»15U.S.C.78f(b){8). 

"17  CFR  200.30-3(a)(l  2). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43944;  File  No.  SR-NASD- 
00-22] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  and 
Notice  of  Filing  and  Order  Granting 
Accelerated  Approval  of  Amendments 
No.  1  and  No.  2  by  the  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  Limit  Order  Protection  for 
OTC  Bulletin  Board  Securities 

February  8,  2001. 
I.  Introduction 

On  April  19,  2000,  the  National 
Association  of  Seciu'ities  Dealers,  Inc. 
("NASD"),  through  its  subsidiary,  the 
Nasdaq  Stock  Market,  Inc.  ("Nasdaq"), 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"), 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  2  thereunder,  a 
proposed  rule  change  that  would,  for  a 
12-month  pilot  period,  apply  limit  order 
protection  to  a  select  subset  of  securities 
traded  on  the  OTC  Bulletin  Board 
("0TCBB").3  The  proposal  was 
published  for  comment  in  the  Federal 
Register  on  June  16,  2000.'*  On 
December  7,  2000,  Nasdaq  filed 
Amendment  No.  1  to  the  proposal.^  On 
January  24,  2001,  Nasdaq  filed 
Amendment  No.  2  to  the  proposal.^  The 
Commission  received  twelve  comments 
on  the  proposal.  This  notice  and  order 
approves  the  proposed  rule  change, 
solicits  comment  from  interested 
persons  on  Amendment  Nos.  1  and  2, 
and  approves  Amendment  Nos.  1  and  2 
on  an  accelerated  basis. 


»17CFR240.19b-4. 

'The  OTCBB  is  a  quotation  medium,  owned  by 
Ae  NASD  and  operated  by  Nasdaq,  for  subscribing 
NASD  members  that  permits  quotations  for 
securities  that  generally  are  not  traded  on  a  national 
securities  exchange  or  quoted  on  Nasdaq. 

*  Securities  Exchange  Act  Release  No.  42908 
Oune  7,  2000),  65  FR  37808. 

>  See  Letter  from  Edward  S.  Knight,  Executive 
Vice  President  and  General  Counsel,  Nasdaq,  to 
Nancy  Sanow,  Assistant  Director,  Division  of 
Market  Regulation,  SEC  (December  5,  2000).  In 
Amendment  No.  1,  Nasdaq  proposed  additional 
rule  text  that  sets  forth  a  minimum  increment  by 
which  an  NASD  member  must  trade  ahead  of  a 
customer  limit  order  to  avoid  violation  of  the 
proposed  rule  ("trading-ahead  increment").  This 
minimum  increment  is  the  lesser  of  SO. 05  (5  cents) 
per  share  or  one-half  of  the  current  inside  spread. 

"  See  Letter  from  Jeffrey  S.  Davis,  Assistant 
General  Counsel.  Nasdaq,  to  Nancy  Sanow, 
Assistant  Director,  Division  of  Market  Regulation, 
SEC  (January  24.  2001).  In  Amendment  No.  2, 
Nasdaq  provided  additional  explanation  of  the  new 
rule  text  and  why  the  trading-ahead  increment  of 
the  lesser  of  S0.05  per  share  or  one-half  of  the 
( lurent  inside  spread  was  selected. 

'  See  In  re  E.F.  Hutton  &  Co..  Exchange  Act 


n.  Description  of  the  Proposal 

Nasdaq  has  proposed  to  adopt  the 
following  new  rule: 

6541.  Limit  Order  Protection 

(a)  Members  shall  be  prohibited  from 
"trading  ahead"  of  customer  limit 
orders  that  a  member  accepts  in 
securities  quoted  on  the  OTCBB. 
Members  handling  customer  limit 
orders,  whether  received  from  their  own 
customers  or  from  another  member,  are 
prohibited  from  trading  at  prices  equal 
or  superior  to  that  of  the  customer  limit 
order  without  executing  the  limit  order. 
Members  are  under  no  obligation  to 
accept  limit  orders  from  any  customer. 

(b)  Members  may  not  avoid  such 
obligation  specified  in  paragraph  (a) 
through  the  provision  of  price 
improvement,  uidess  such  price 
improvement  is  for  a  minimum  of  the 
lesser  of  $.05  or  one-half  (V2)  of  the 
current  inside  spread.  For  purposes  of 
this  rule,  the  inside  spread  shall  be 
defined  as  the  difference  between  the 
best  reasonably  available  bid  and  offer 
in  the  subject  security. 

(c)  Notwithstanding  subparagraph  (a) 
of  this  rule,  a  member  may  negotiate 
specific  terms  and  conditions  applicable 
to  the  acceptance  of  limit  orders  only 
with  respect  to  such  orders  that  are: 

(l)for  customer  accounts  that  meet 
the  definition  of  an  "institutional 
account"  as  that  term  is  defined  in  Rule 
3110(c)(4);  or 

(2)  for  10,000  shares  or  more,  and 
grater  than  $20,000  in  value. 

(d)  Contemporaneous  trades 

A  member  that  trades  through  a  held 
limit  order  must  execute  such  limit 
order  contemporaneously,  or  as  soon  as 
practicable,  but  in  no  case  later  than 
five  minutes  after  the  member  has 
traded  at  a  price  more  favorable  than 
the  customer's  price. 

(e)  Application 

(1)  This  rule  shall  apply  only  to 
OTCBB  securities  specifically  identified 
as  such  through  the  Nasdaq 
Workstation  service. 

(2)  This  rule  shall  apply,  regardless  of 
whether  the  subject  security  is 
additionally  quoted  in  a  separate 
quotation  medium. 

(3)  This  rule  shall  apply  from  9:30 
a.m.  to  4  p.m.  Eastern  Time. 

(4)  This  rule  shall  be  in  effect  until  [12 
months  from  date  of  Commission 
approval). 

NASD  IM-2110-2  currently  prohibits 
NASD  member  firms  from  trading  ahead 
of  customer  limit  orders  in  Nasdaq 
securities.  The  impetus  for  this  rule 
(commonly  known  as  the  "Manning 
Rule")  was  a  case  brought  by  a  customer 
of  a  member  firm,  William  Manning, 


who  alleged  that  the  firm  had  accepted 
his  limit  order,  failed  to  execute  it,  and 
violated  its  fiduciary  duty  to  him  by 
trading  ahead  of  the  order.  In  the 
Manning  decision,'  the  NASD  fotmd, 
and  the  Commission  affirmed,  that  a 
member  firm,  upon  acceptance  of  a 
customer's  limit  order,  imdertakes  a 
fiduciary  duty  to  its  customer  and 
cannot  trade  for  its  own  account  at 
prices  more  favorable  than  the 
customer's  order.  Although  at  one  time 
the  NASD  took  the  position  that  its 
members  could  trade  ahead  of  customer 
limit  orders  provided  they  disclosed 
such  practice  to  the  customer,^  NASD 
IM-2110-2  eliminated  this  disclosure 
"safe-harbor"  for  all  securities  listed  on 
Nasdaq. 

Nasdaq  states  that  it  is  now 
appropriate  to  extend  the  principles  of 
the  Manning  Rule  to  the  OTCBB  and  has 
proposed  to  adopt  NASD  Rule  6541  that 
will  apply  limit  order  protection  to  a 
select  subset  of  OTCBB  securities.^ 
NASD  Rule  6541  will  be  instituted  as  a 
12-month  pilot  program.  While  NASD 
members  will  be  imder  no  obligation  to 
accept  limit  orders,  those  willing  to  do 
so  vtrill  be  prohibited  from  trading  the 
securities  covered  by  the  pilot  program 
at  prices  equal  or  superior  to  any 
customer  limit  orders  held  by  the  firm, 
regardless  of  whether  those  orders  are 
from  their  own  customers  or  from 
customers  of  firms  who  have  routed 
those  orders  to  the  member  for 
execution.!"  NASD  Rule  6541  will  apply 
even  to  those  members  who,  in  the  past, 
have  fully  disclosed  to  their  customers 
that  they  may  trade  ahead  of  customer 
limit  orders. 

Nasdaq  intends  to  apply  the  pilot 
program  to  approximately  325  OTCBB 
securities."  Nasdaq  will  select 
securities  for  the  pilot  that  will  afford  it 


M7CFR240.19b-4. 

'The  OTCBB  is  a  quotation  medium,  owned  by 
the  NASD  and  operated  by  Nasdaq,  for  subscribing 
NASD  members  that  permits  quotations  for 
securities  that  generally  are  not  traded  on  a  natiotial 
securities  exchange  or  quoted  on  Nasdaq. 

*  Securities  Exchange  Act  Release  No.  42908 
(June  7,  2000).  65  FR  37808. 

^  See  Letter  from  Edward  S.  Knight.  Executive 
Vice  President  and  General  Counsel.  Nasdaq,  to 
Nancy  Sanow,  Assistant  Director.  Division  of 
Market  Regulation,  SEC  (December  5,  2000).  In 
Amendment  No.  1.  Nasdaq  proposed  additional 
rule  text  that  sets  forth  a  minimum  increment  by 
which  an  NASD  member  must  trade  ahead  of  a 
customer  limit  order  to  avoid  violation  of  the 
proposed  rule  ("trading-ahead  increment").  This 
minimum  increment  is  the  lesser  of  S0.05  (5  cents) 
per  share  or  one-half  of  the  current  inside  spread. 

••  See  Letter  from  Jeffrey  S.  Davis.  Assistant 
General  Counsel,  Nasdaq,  to  Nancy  Sanow, 
Assistant  Director.  Division  of  Market  Regulation, 
SEC  (January  24.  2001).  In  Amendment  No.  2. 
Nasdaq  provided  additional  explanation  of  the  new 
rule  text  and  why  the  tradmg-ahead  increment  of 
the  lesser  of  S0.05  per  share  or  one-half  of  the 
current  inside  spread  was  selected. 
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the  best  opportunity  to  test  the  effects  of 
the  proposed  rule  on  a  wide  range  of 
OTCBB  securities.  One  set  will  include 
the  200  most  actively  traded  OTCBB 
securities,  which  will  be  chosen  on  the 
basis  of  specific  price  and  volume 
parameters.  An  additional  100  securities 
will  be  selected  as  a  representative 
cross-section  of  all  remaining  OTCBB 
securities.  The  implementation  of  the 
proposed  rule  upon  these  300  securities 
will  be  phased  in  over  a  period  of 
several  weeks,  beginning  with  the  top 
200  actively  traded  seciuities,  then 
proceeding  to  the  100  representative 
cross-section  securities.  According  to 
Nasdaq,  this  phase-in  process  is 
intended  to  protect  against  any 
unanticipated  or  deleterious  effect  that 
might  occur  through  an  immediate 
application  to  all  securities.  The 
remaining  25  securities  will  be  selected 
on  a  case-by-case  basis  after  the  initial 
phase-in  period  has  been  completed. 
Nasdaq  anticipates  that  this  remainder 
will  be  securities  that  are  either  highly 
liquid  and  widely  held  by  retail 
investors  or  securities  or  have  been 
delisted  from  Nasdaq  or  an  exchange. 

Nasdaq  advises  that  it  will  monitor 
the  operation  of  this  rule  and  its  effect 
on  the  OTCBB  market  throughout  the 
pilot  jjeriod.  Prior  to  the  end  of  the 
pilot,  Nasdaq  will  evaluate  the  impact  of 
the  proposed  rule  and  report  its  findings 
to  the  Commission  and.  thereafter, 
determine  the  appropriate  course  of 
action. 

Nasdaq  points  out  that  there  are 
significant  differences  between  Nasdaq 
and  the  OTCBB.  While  both  are 
quotation  mediums,  the'  OTCBB  does 
not  afford  issuers  a  means  to  Ust  their 
securities  on  the  service  and,  thus,  does 
not  maintain  relationships  with  quoted 
issuers  or  impose  quantitative  listing 
standards.  In  addition,  OTCBB 
securities  are  quoted  by  market  makers 
that  enter  their  quotes  through  a  closed 
computer  network,  which  is  accessed 
through  the  Nasdaq  Workstation  U. 
Unlike  Nasdaq,  the  OTCBB  does  not 
have  an  order  delivery  or  execution 
system.  Therefore,  although  application 
of  NASD  Rule  6541  is  intended  to 
substantially  mirror  NASD  IM-2110-2, 
Nasdaq  has  made  four  modifications  to 
accommodate  the  differences  between 
the  Nasdaq  and  the  OTCBB. 

First,  NASD  Rule  6541  contains  a 
lower  threshold  for  order  size  at  which 
the  prohibition  on  trading  ahead  of 
customer  limit  orders  would  not  apply. 
NASD  IM-2110-2.  which  sets  forth  a 
general  prohibition  against  trading 
ahead  of  customer  limit  orders  in 
Nasdaq  securities,  permits  NASD 
members  to  negotiate  exceptions  to  the 
general  rule  with  a  customer  when  the 


customer  submits  an  order  for  a  Nasdaq 
security  of  at  least  10.000  shares  that 
has  a  value  greater  than  $100,000.'^  Due 
to  the  relatively  lower  share  prices  of 
OTCBB  securities.  Nasdaq  has  set  the 
corresponding  thresholds  at  10.000 
shares  and  $20,000  for  the  securities 
covered  by  the  OTCBB  pilot  program. 
Nasdaq  advises  that  it  will  study  these 
thresholds  as  part  of  its  analysis  of  the 
pilot  and  may  recommend  adjustments, 
if  necessary. 

Second,  the  Manning  Rule  for  Nasdaq 
securities  and  the  rule  to  be  applied  to 
the  OTCBB  will  differ  with  respect  to 
the  time  interval  allowed  for 
"contemporaneous"  executions.  Under 
NASD  IM-2110-2,  an  NASD  member  is 
not  deemed  to  have  traded  ahead  of  a 
customer  limit  order  in  a  Nasdaq 
security  if  the  member  provides  a 
"contemporaneous"  execution  of  that 
order.  "Contemporaneous"  has  been 
interpreted  for  Nasdaq  seciuities  to 
require  an  execution  as  quickly  as 
possible,  but,  absent  reasonable  and 
dociunented  justification,  within  one 
minute. ^3  Unfike  Nasdaq,  which  has  an 
automated  order  delivery  and  execution 
system,  the  OTCBB  currently  provides 
no  means  of  automated  communication. 
Market  makers  in  OTCBB  seciuities 
generally  must  contact  each  other  via 
telephone,  a  time  consuming  process 
that  can  provide  especially  burdensome 
during  periods  of  high  trading  volume. 
Therefore,  Nasdaq  has  proposed  that,  for 
OTCBB  securities  covered  by  the  pilot, 
a  "contemporaneous"  trade  must  be 
executed  as  quickly  as  possible,  but  in 
no  case  later  than  five  minutes  after 
becoming  marketable.**  Nasdaq  advises 
that  it  will  study  this  provision  and  may 


■^  'The  value  of  a  limit  order  is  calculated  by 
multiplying  the  price  per  share  specified  in  that 
order  by  the  number  of  shares  specified  in  the 
order.  Thus,  the  value  of  a  limit  order  does  not 
include  any  markup,  markdown,  commission, 
commission  equivalent,  sales  credit,  or  other 
internal  credit."  Securities  Exchange  Act  Release 
No.  35751  (May  22.  1995).  60  FR  27997,  27998  n.l7 
(May  26, 1995)  (order  approving  SR-NASD-94-62, 
which  amended  NASD  lM-2110-2  to  prohibit  a 
member  firm  from  trading  ahead  of  limit  orders  of 
other  firm's  customers  that  have  been  sent  to  that 
member). 

"  See  NASD  Notice  to  Members  95^7  (Question 
and  Answer  No.  5)  (establishing  a  "general  time 
parameter"  of  one  minute):  NASD  Notice  to 
Members  9S-78  (clarifying  that,  outside  of  normal 
market  conditions,  an  NASD  member  would  not  be 
presumptively  deemed  in  violation  of  the  limit 
order  protection  rule  if  it  failed  to  execute  a 
customer  limit  order  within  the  one-minute  period, 
provided  it  did  so  "as  soon  as  possible  under  the 
circumstances"). 

«  NASD  Rule  6541  also  provides  that,  if  market 
conditions  or  other  circumstances  cause  the 
member  to  exceed  this  five-minute  requirement,  the 
member  should  continue  to  attempt  to  execute  the 
order  as  quicly  as  possible  while  sufficiently 
documenting  the  particular  conditions  or 
circumstances  causing  this  delay. 


recommend  modifications,  as 
appropriate,  in  conjunction  with  the 
review  of  the  pilot  program. 

Third,  the  pilot  program  will  apply 
only  from  9:30  a.m.  to  4  p.m.,'^ 
although  NASD  IM-2110-2  applies 
from  9:30  a.m.  until  6:30  p.m.»8  This  is 
to  acconunodate  the  feet  that,  although 
the  OTCBB  service  is  available  from 
7:30  a.m.  to  6:30  p.m.,  prices  on  the 
OTCBB  are  required  to  be  firmly  only 
during  the  normal  market  hours  of  9:30 
a.m.  to  4  p.m. 

The  fourth  difference  between  NASD 
Rule  6541  and  NASD  IM-2110-2  is 
discussed  in  the  following  section. 

m.  Amendment  Nos.  1  and  2 

Under  NASD  IM-2110-2.  a  member 
firm  that  accepts  and  holds  an 
unexecuted  limit  order  from  its 
customer  (whether  its  own  customer  or 
a  customer  of  another  member)  in  a 
Nasdaq  security  and  that  continues  to 
trade  the  subject  security  for  its  own 
market-making  account  at  prices  that 
would  satisfy  the  customer's  limit  order, 
without  executing  that  limit  order,  is 
deemed  to  have  acted  in  a  manner 
inconsistent  with  just  and  equitable 
principles  of  trade,  in  violation  of  NASD 
Rule  2110.  However,  the  NASD  issued 
guidance  stating  that  an  NASD  member 
would  not  be  deemed  to  violate  NASD 
member  would  not  be  deemed  to  violate 
NASD  IM-2110-2  if  it  executed  its  own 
trade  ahead  of  the  customer  limit  order 
at  a  price  that  improved  on  the 
customer's  order  by  at  least  the  lesser  of 
Vieth  of  $1.00  per  share  (6.25  cents)  or 
one-half  the  inside  spread. '^  The  fourth 
principal  difference  between  NASD 
Rule  6541  and  NASD  IM-2110-2  is  that, 
for  the  OTCBB  pilot  program,  an  NASD 
member  will  be  permitted  to  trade 
ahead  of  a  customer  limit  order  if  it 
offers  price  improvement  of  the  lesser  of 
$0.05  (5  cents)  per  share  or  one-half  of 
the  inside  spread.  This  modification 
reflects  the  fact  that  OTCBB  securities 
generally  trade  in  decimals  while 
Nasdaq  securities  trade  in  fractions 
(with  the  exception  of  certain  securities 
trading  in  decimals  on  a  pilot  basis). 

hi  Amendment  No.  1 ,  Nasdaq 
proposed  additional  rule  text  *»  which 
set  forth  the  trading-ahead  increment 
discussed  above.  In  Amendment  No.  2, 


'°  Nasdaq  has  stated  that  the  hours  of  application 
would  adjust  accordingly  on  days  in  which  the 
OTCBB's  market  hours  are  shortened  due  to 
holidays  or  other  events. 

••  See  NASD  IM-21 10-2(a). 

"See  NASD  Notice  to  Members  97-57  (Question 
and  Answer  No.  7).  See  also  Securities  Exchange 
Act  Release  No.  39049  (September  10.  1997).  62  FR 
48912  (September  17, 1997)  (increasing  minimum 
trading-ahead  increment  in  Nasdaq  securities  from 
■/«Mth  to  Visth  of  $1.00  per  share). 

'•See  NASD  Rule  6541(b).    " 
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Nasdaq  indicated  that  this  increment  is 
based  upon,  and  consistent  with, 
Nasdaq's  guidance  on  members' 
Manning  obligations  when  trading 
Nasdaq  National  Market  and  SmallCap 
securities.  Nasdaq  also  stated  that  there 
is  a  balance  to  be  struck,  because 
requiring  too  much  price  improvement 
could  limit  price  competition  by  raising 
market  makers'  trading  costs  too  high, 
while  requiring  too  little  price 
improvement  could  potentially  isolate 
pending  limit  orders  without 
meaningfully  benefiting  the  market. 
Nasdaq  advised  that  its  OTC  Bulletin 
Board  Advisory  Committee  considered 
the  matter  and  concluded  that  $0.05  per 
share  is  a  reasonable,  meaningful  cost  to 
impose  for  stepping  ahead  of  a  customer 
limit  order.  Nasdaq  believes  that,  based 
upon  this  analysis  and  its  experience  in 
applying  the  Manning  Rule  to  Nasdaq 
securities,  the  aggregate  benefit  to  the 
market  of  narrowing  the  spread  by  a 
$0.05  appears  to  outweigh  the  costs  to 
a  single  market  participant  of  not 
receiving  an  execution. 

In  Amendment  No.  2,  Nasdaq  also 
clarified  the  requirement  that,  for 
purposes  of  NASD  Rule  6541(b),  the 
inside  spread  will  be  defined  as  the 
difference  between  "the  best  reasonably 
available  bid  and  offer."  Nasdaq  states 
that  this  phrase  comes  from  judicial 
precedent  describing  the  broker-dealer's 
duty  of  best  execution  and  cites  the  case 
of  Newton  v.  Merill,  Lynch.  Pierce, 
Fenner  and  Smith ^^  Nasdaq  indicates 
that,  by  importing  this  standard  into 
NASD  Rule  6541,  it  will  signal  to  NASD 
members  that  they  must  use  the  same 
reasonable  diligence  and  care  to  find  the 
best  prices  when  trading  OTCBB 
securities  that  they  use  when  trading 
Nasdaq  National  Market  and  SmallCap 
securities. 

Nasdaq  believes,  however,  that  the 
determination  of  what  is  "reasonably 
available"  is  largely  factual  and  best 
performed  on  a  case-by-case  basis. 
Nasdaq  expects  that  broker-dealers 
seeking  the  best  inter-dealer  market  for 
a  customer  order  would,  at  a  minimum, 
monitor  not  only  the  OTCBB  quotations 
distributed  as  part  of  the  Nasdaq  Level 
1  service,  but  also  quotations  for  those 
same  securities  in  the  Pink  Sheets  or 
any  other  system  of  general  circulation 
to  broker-dealers  that  regularly 
disseminates  quotations  of  identified 
broker-dealers. 

Finally,  Nasdaq  states  in  Amendment 
No.  2  that,  to  assist  members  in 
fulfilling  their  obligations  imder  NASD 


Rule  6541,  it  will  issue  a  Notice  to 
Members  describing  the  new  rule's 
operation  within  30  days  following 
Commission  approval  of  the  proposal. 
Nasdaq  has  stated  that  it  will  then  wait 
an  additional  30  days  following 
publication  of  this  Notice  to  Members 
before  making  NASD  Rule  6541 
operational. 

IV.  Summary  of  Comments  on  Original 
Proposal 

The  Commission  received  twelve 
comments  on  the  proposal.  Nine  of  the 
commenters  strongly  supported 
Nasdaq's  proposal,  ^o  The  three  other 
commenters,  while  also  supporting  the 
application  of  Manning  Rule  principles 
to  the  OTCBB,  expressed 
disappointment  that  the  proposal  did 
not  go  further  by  establishing  limit  order 
protection  for  all  OTCBB  seciuities  on  a 
permanent  basis,  rather  than  for  just  a 
selector  group  of  OTCBB  securities  on  a 
pilot  basis.^' 

V.  Discussion 

A.  Approval  of  Proposal 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  regulations  thereunder 
appUcable  to  the  NASD.22  In  particular, 
the  Commission  believes  that  the 
proposal  is  consistent  with  Section 
15A(b)(6)  of  the  Act.23  Section  15A(b)(6) 
requires,  among  other  things,  that  the 
rules  of  a  national  securities  association 
be  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices;  to 
promote  just  and  equivalent  principals 
of  trade;  to  remove  impediments  to  the 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system;  in  general,  to  protect  investors 
and  the  public  interest. 

When  the  Commission  approved  the 
original  proposal  that  instituted  limit 
order  protection  for  Nasdaq  securities,  it 
stated: 


»»153  F.3d  266,  271  (3d  Qr.  1998)  (duty  of  best 
execution  "requires  that  a  broker-d^er  seek  to 
obtain  for  its  customer  orders  the  most  favorable 
terms  reasonably  available  under  the 
circumstances"). 


><>  See  E-mail  from  KjrockS6490aol.com  to  SEC 
(June  22.  2000);  E-mail  from  Al  Glenn  to  SEC  (June 
22,  2000);  E-mail  from  Dan  Tramantozzi  to  SEC 
(June  22,  2000);  E-mail  bora  Mike  Mimbach  to  SEC 
Uune  25,  2000);  E-mail  from  R.  Richardson  to  SEC 
(June  26.  2000);  Letter  from  William  L.  Morrow, 
Principal,  SBX,  Inc.  to  SEC  (July  5.  2000);  E-mail 
from  Victor  A.  Marzarella  to  SEC  (July  13,  2000); 
E-mail  from  Jonathan  A.  Janssen  to  SEC  (July  13, 
2000);  E-mail  from  Kenneth  Veneziano,  Senior  Vice 
President  and  General  Counsel,  GlobeNet  Capital 
Corporation,  to  SEC  (July  13.  2000)  ("GlobeNet  E- 
mail"). 

'>  See  E-mail  from  Erol  Denizkurt  to  SEC  (June  22. 
2000);  E-mail  from  Jim  Mareno  to  SEC  (June  22, 
2000);  E-mail  from  T.L.  Kimber  to  SEC  (June  26, 
2000). 

"  In  approving  this  rule,  the  Commission  has 
considered  its  impact  on  efBciency,  competition, 
and  capital  formation.  See  15  U.S.C.  78c(f). 

"  15  U.S.C.  78o-3(b)(6). 


The  Commission  beUeves  that  the  rule 
change  [which  instituted  NASD  IM- 
21 10-2]  will  enhance  investor 
confidence  by  improving  the  quaUty  of 
executions  for  customers.  By  giving  a 
customer's  limit  order  priority  over  the 
marker's  proprietary  trading,  more  trade 
volume  will  be  available  to  be  matched 
with  the  customer's  order,  resulting  in 
quicker  and  more  frequent  executions 
for  customers. 

The  NASD's  proposal  will  also 
improve  the  price  discovery  process  in 
NASDAQ  securities.  Limit  order  aid 
price  discovery  by  adding  liquidity  to 
the  market  and  by  tightening  the  spread 
between  the  bid  and  ask  price  of  a 
security.  In  the  past,  customers  may 
have  refrained  from  placing  limit  orders 
because  of  the  uncertainty  of  the 
difficulty  in  obtaining  an  execution  at  a 
price  between  the  spread.  The  new  rule 
will  encourage  dealers  to  executive 
customer  limit  orders  in  a  timely 
fashion  so  that  they  may  resume  their 
proprietary  trading  activities.  The 
practice  of  delaying  executions  until  the 
inside  price  reaches  the  customer's  limit 
order  also  impedes  price  discovery  by 
shielding  those  orders  fit)m  the  rest  of 
the  investing  pubUc.  More  expeditious 
handling  of  customer  limit  orders  *  *  * 
will  provide  investors  with  a  more 
accurate  indication  of  the  buy  and  sell 
interest  at  a  given  moment.** 

The  Commission  finds  that  the 
reasons  for  providing  limit  order 
protection  for  customer  limit  orders  in 
Nasdaq  securities,  set  forth  above,  also 
apply  in  the  context  of  OTCBB 
securities.  In  the  Commission's  view, 
the  proposed  rule  change  is  an 
appropriate  first  step  in  bringing  limit 
order  protection  to  the  OTCBB,  and  the 
pilot  program  will  also  Nasdaq  the 
opportunity  to  study  the  application  of 
the  new  rule  for  OTCBB  securities  and 
to  consider  fiuther  refinements. 
Moreover,  the  Commission  finds  that 
Nasdaq's  proposal  for  selecting  the 
number  and  types  of  securities  to 
participate  in  the  pilot  program  to  be 
reasonable  and  consistent  with  the  Act 

The  Commission  also  believes  that  the 
four  accommodations  made  from  NASD 
IM-2110-2  to  recognize  the  structure  of 
the  OTCBB  are  reasonable  and 
consistent  with  the  Act  In  particular, 
the  minimum  size  threshold  that 
qualifies  larger  orders  for  an  exception 
to  NASD  Rule  6541  and  the  hours  of 
effectiveness  appropriately  recognize 
the  OTCBB  environment.  In  addition, 
the  Commission  believes  that  the 
increment  by  which  OTCBB  market 
makers  will  be  required  to  step  ahead  of 


2«  See  Exchange  Act  Release  No.  34279  (June  29. 
1994).  59  FR  34883  (July  7.  1994). 
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customer  limit  orders — the  lesser  of 
$0.05  per  share  or  one-half  of  the 
current  inside  spread — is  appropriate 
for  the  pilot  program.  As  the 
Commission  has  previously  noted, 
market  makers  electing  to  trade  ahead  of 
customer  Umit  orders  must  be  required 
to  do  so  by  a  sufficiently  large 
increment,  otherwise  the  benefits  of 
limit  orders  on  price  competition  are 
lost.^^  The  Conunission  believes  that  the 
proposed  increment  for  the  pilot 
program  satisfactorily  balances  the 
interests  of  providing  limit  order 
protection  against  the  benefits  of 
ofiering  price  improvement.  However, 
the  Commission  expects  that,  during  the 
pilot  period,  Nasdaq  will  study  all 
aspects  of  new  NASD  Rule  6541.  Alter 
reviewing  the  pilot's  operation,  Nasdaq 
will  have  the  opportimity  to  propose 
further  refinements  to  the  rule,  if 
necessary. 

In  addition,  one  commenter 
recommended  that  NASD  Rule  6541 
include  a  two-minute  standard  for 
contemporaneous  executions,  rather 
than  five  minutes  proposed  by  Nasdaq. 
The  Commission  believes  that  the  five- 
minute  standard  is  a  reasonable  first 
step,  and  that  Nasdaq  will  have  the 
opportunity  to  propose  any  appropriate 
refinements  to  NASD  Rule  6541  at  the 
conclusion  of  the  pilot  program. 

B.  Pilot  Progmm 

The  Commission  is  approving  this 
proposal  on  a  12-month  pilot  basis 
ending  as  of  February  8,  2002.  As  noted 
above,  Nasdaq  has  stated  that  NASD 
Rule  6541  will  not  become  operational 
until  30  days  after  issuance  of  a  Notice 
to  Members  discussing  the  operation  of 
the  new  rule  and  that  the  pilot  securities 
will  be  subject  to  a  phase-in  period. 

C.  Accelerated  Approval  of  Amendment 
Nos.  1  and  2 

The  Commission  finds  good  cause  for 
approving  Amendment  Nos.  1  and  2  to 
the  proposal  prior  to  the  thirtieth  day 
after  the  date  of  pubUc  of  notice  in  the 
Federal  Register,  pursuant  to  Section 
19(b)(2)  of  the  Act.^^  The  original 
proposal  has  been  published  in  the 
Federal  Register,  and  public  comment 
on  the  proposal  was  favorable.  The 
Commission  believes  that  Amendment 
Nos.  1  and  2  do  not  materially  alter  the 
original  filing,  but  merely  clarify  the 
obligations  imposed  by  NASD  Rule 
6541  in  a  manner  consistent  with  the 
obligations  that  already  exist  with 
respect  to  Nasdaq  National  Market  and 


SmallCap  seciuities.  The  Commission 
believes,  moreover,  that  approving 
Amendment  Nos.  1  and  2 — which  set 
forth  and  describe  the  trading-ahead 
increment — at  the  same  time  as  the 
original  proposal  furthers  the  investor 
protection  goals  of  the  Act. 

VI.  Solicitation  of  Comments  on 
Amendments  Nos.  1  and  2 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  Nos. 
1  and  2,  including  whether  the 
amendments  are  consistent  with  the 
Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  cmy  person,  other  than 
those  that  may  be  withheld  horn  the 
pubhc  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-00-22  and  should  be 
submitted  by  March  8,  2001. 

Vn.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,^'  that  the 
proposed  rule  change  (SR-NASD-00- 
22)  is  approved  on  a  pilot  basis  and  that 
Amendment  Nos.  1  and  2  thereto  are 
approved  on  an  accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^" 

A4ai;garet  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  01-3800  Filed  2-14-01;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43943;  Hie  No.  SR-NASD- 
00-79] 

Self-Regulatory  Organizations;  Order 
Granting  Accelerated  Approval  of 
Propoeed  Rule  Change  by  the  National 
Association  of  Securities  Dealers,  inc., 
Relating  to  EWN II  Fees  for  NASD 
Members 

February  8,  2001. 
Introduction 

On  December  21,  2000,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"),  through  its  subsidiary.  The 
Nasdaq  Stock  Market,  Inc.  ("Nasdaq"), 
submitted  to  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,^  a 
proposed  rule  change  relating  to 
Enterprise  Wide  Network  II  ("EWN  II") 
Fees  for  NASD  Members. 

The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  January  16,  2001. ^  No 
comments  were  received  on  the 
proposal.  This  order  approves  the 
proposal. 

n.  Description  of  the  Proposal 

In  its  proposed  rule  change,  Nasdaq 
proposed  to  pass  on  costs  associated 
with  increased  bandwidth  demands  of 
the  EWN  n  to  NASD  members  for  the 
period  December  1-12,  2000.*  In  the 
September/October  200  issue  of 
Nasdaq's  Subscriber  Bulletin,^  Nasdaq 
announced  that  it  had  increased  the 
bandwidth  of  its  Enterprise  Wide 
Network  II  firom  128  kilobits  ("kb")  to 
192  kb.  This  increased  bandwidth 
provides  Nasdaq  with  the  ability  to 
support  increased  share  voliune  and 
new  products  and  trading  applications 
that  will  be  introduced.  A  description  of 
the  history  of  EWN  n  and  the  recent 
bandv«rith  increase  may  be  found  in  SR- 


»  See  Securities  Exchange  Act  Release  No.  43084 
(July  28,  2000).  65  FR  48406.  48420  (August  8. 
2000)  (proposing  release  for  rules  relating  to 
disclosure  of  order  execution  and  routing  practices). 

»15  U.S.C.  788(bM2). 


"U. 

"17  CTR  200.30-3(a)(12). 


'  15  U.S.C.  78»(b)(l). 

'17CFR240.19b-4. 

'  Securities  Exchange  Act  Release  No.  43814 
(January  8.  2001),  66  FR  3630.) 

*  Nasdaq  previously  filed  under  section 
19(b)(3)(A)(ii)  a  proposed  rule  change  to  increase 
the  fees  beginning  December  13,  2000,  which  was 
immediately  effiective  upon  filing.  Securities 
Exchange  Act  Release  No.  43769  (December  22, 
2000)  (SR-NASD-00-73),  66  FR  826  (January  4. 
2001).  Nasdaq  also  filed  a*parallel  rule  filing  to 
effect  amendments  to  the  EWN  n  fee  structure  to 
apply  to  non-NASD  members.  Securities  Exchange 
Act  Release  No.  43768  (December  22,  2000)  (SR- 
NASD-OO-74).  66  FR  824  (January  4,  2001  J. 

'  Subscriber  Bulletins  are  mailed  to  Nasdaq 
Workstation  n  subscribers  and  also  may  be  found 
at  www.nasdaqtTader.com/trader/news/ 
subscriberbulletins. 
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NASD-00-73.6  The  Subscriber  Bulletin 
also  announced  that  the  increased  cost 
of  the  expanded  bandwidth  ($375  per 
month  per  circuit)  would  be  passed  on 
to  Nasdaq  subscribers  beginning 
December  1,  2000.  Nasdaq  absorbed  all 
of  increased  costs  for  the  month  of 
November  2000. 

Because  the  original  filing  relating  to 
NASD  members  was  made  imder 
section  19(b)(3)(A)(ii),  which  makes  the 
rule  change  immediately  effective  upon 
filing  with  the  Commission,  the  fee 
increase  became  effective  as  of 
December  13,  2000.  In  this  filing, 
Nasdaq  seeks  to  recover  the  costs 
associated  with  the  expanded 
bandwidth  for  the  period  of  December 
1-12,  2000,  as  announced  in  the 
Subscriber  Bulletin. 

m.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  has  reviewed  the 
Nasdaq's  proposed  rule  change  and 
finds,  for  he  reasons  set  forth  below, 
that  the  proposal  is  consistent  with  the 
requirements  of  section  15  A  of  the  Act  ^ 
and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange.  Specifically,  the 
Commission  believes  the  proposal  is 
consistent  with  sections  15A(b)(5)  of  the 
Act.8  Section  15A(b){5)  requires  that  the 
rules  of  a  registered  securities 
association  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees  and 
other  charges  among  members  and 
issuers  and  other  persons  using  any 
facility  or  system  which  the  association 
operates  or  controls.  The  fee  increases 
proposed  by  Nasdaq  would  pass  on  the 
costs  associated  with  increasing  the 
capacity  of  EWN  11  to  users  of  the 
Nasdaq  Workstation  II  service. 

The  Commission  believes  that 
Nasdaq's  proposal  to  increase  NASD 
members'  fees  relating  to  the  EWN  n  for 
the  period  December  1-12,  2000  is  a  fair 
means  of  recovering  the  costs  associated 
with  increasing  the  bandwidth  of  the 
EWN  II.  The  Commission  finds  that  the 
proposal  is  consistent  with  section 
15A(b)(5)  ^  insofar  as  the  new  fees 
reflect  the  additional  cost  that  Nasdaq  is 
incurring  as  a  result  of  the  expanded 
bandwidth.  The  Commission  believes 
that  such  fee  increases,  necessitated  by 
recent  system  volume  increases,  are  a 
reasonable  means  by  which  Nasdaq 
intends  to  ensure  adequate  capacity  of 
its  EWN  n  system  and  thus,  protect  the 


'Securities  Exchange  Act  Release  No.  43769 
(December  22,  2000)  (SR-NASD-00-73),  66  FR  826 
(lanuary  4,  2001). 

'  15  U.S.C.  780-3. 

•15  U.S.C.  78o-3(b)(5). 

•Id. 


ongoing  integrity  of  the  Nasdaq 
market.'" 

Nasdaq  has  requested  that  the 
Commission  approve  this  proposed  rule 
change  on  an  accelerated  basis.''  The 
original  EWN  II  fee  increases  for 
members  were  effective  upon  filing  with 
the  Commission  on  December  13,  2000, 
and  have  been  subject  to  a  full  notice 
and  comment  period,'^  and  that  this 
current  proposal  imposing  the  same  fees 
for  the  period  of  December  1-12,  2000, 
has  been  subject  to  a  full  notice  and 
comment  period.'^  No  comments  were 
received  on  either  fiUng.  Thus,  the 
proposed  rule  change  concerns  issues 
that  previously  have  been  the  subject  to 
a  full  comment  period  pursuant  to 
section  19(b)  of  the  Act.'*  For  these 
reasons,  the  Conunission  believes 
accelerated  approval  of  the  proposal  is 
appropriate.  Accordingly,  the 
Conunission  finds  good  cause  for 
approving  the  proposed  rule  change 
(SR-NASD-00-79)  prior  to  the  thirtieth 
day  after  the  date  of  publication  of 
notice  thereof  in  the  Federal  Register. 

IV.  Conclusion 

It  is  therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,'^  that  the 
proposed  rule  change  (SR-NASD-00- 
79)  is  approved. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority. '^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  01-3804  Filed  2-14-01;  8:45  am] 
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>°In  approving  this  rule,  the  Commission  notes 
that  it  has  also  considered  the  proposed  rule's  . 

impact  on  efficiency,  competition,  and  capital 
formation.  15  U.S.C.  78c(f). 

"Telephone  conversation  between  Mary  Dunbar. 
Vice  President,  Nasdaq,  and  Geoffrey  Pemble, 
Attorney,  Division  of  Market  Regulation, 
Commission,  on  February  7,  2001. 

"  Securities  Exchange  Act  Release  No.  43769 
(December  22,  2000)  (SR-NASD-00-73),  66  FR  826 
(January  4,  2001). 

"  Securities  Exchange  Act  Release  No.  43814 
(January  8,  2001)  (SR-NASAI>-00-79),  66  FR  3630 
(January  16,  2001). 

•«  15  U.S.C.  78s(b). 

» 15  U.S.C.  78s(b)(2). 

"17  CFR  200.30-3(a)(12). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43941 ;  Rle  No.  SR-PCX- 
00-40] 

Self-Regulatory  Organizations;  Order 
Approving  a  Proposed  Rule  Change  by 
the  Pacific  Exchange,  Inc.  Relating  to 
Audit  Committee  Requirements  for 
Listed  Companies 

I.  Introduction 

On  October  23,  2000,  the  Pacific 
Exchange,  hic.  ("PCX"  or  "Exchange"), 
through  its  wholly-owned  subsidiary, 
PCX  Equities,  Inc.  ("PCXE"),  submitted 
to  the  Secreties  and  Exchange 
Commission  ("SEC"  or  "Commission"), 
pursuant  to  Section  19(b)(1)  of  the 
Sectuities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b-4  thereunder,^  a 
proposed  rule  change  amending  the 
PCXE's  audit  committee  requirements. 
PCXE  filed  Amendment  No.  1  to  the 
proposed  rule  change  on  November  22, 
2000.3  xhe  Federal  Register  published 
the  proposed  rule  change  for  comment 
on  December  7,  2000.*  The  Commission 
received  no  comments  on  the  proposal. 
This  order  approves  the  proposed  rule 
change. 

n.  Description  of  the  Proposed  Rule 
Change 

PCXE  proposes  to  modify  PCXE  Rule 
5.3(b),  regarding  audit  committee 
requirements  for  listed  domestic  issuers, 
to  conform  to  recommendations  made 
by  the  Blue  Ribbon  Committee  on 
Improving  Effectiveness  of  Corporate 
Audit  Committees  and  rule  changes 
adopted  by  other  self-regulatory 
organizations  ("SROs").^  The  proposed 
rule  change  specifies  four  requirements 
for  qualified  audit  committees,  defines 
certain  terms  for  purposes  of  the 
proposed  audit  conunittee  requirements, 
and  sets  forth  requirements  for 
companies  listing  on  PCXE  in 
conjimction  with  an  initial  public 
offering. 

First,  proposed  rule  5.3(b)(1)  requires 
the  board  of  directors  of  companies 
Usted  on  PCXE  to  adopt  and  approve  a 


<  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

^  Letter  dated  November  20,  2000  from  Cindy  L 
Sink,  Senior  Attorney.  PCX,  to  Nancy  Sanow, 
Assistant  Director,  Division  of  Market  Regulation, 
Commission  ("Amendment  No.  1").  Amendment 
No.  1  specifies  an  implementation  plan  for  the 
proposed  rule  change. 

*  Securities  Exchange  Act  Release  No.  43641 
(Nov.  29,  2000),  64  FR  55514. 

'  See  Securities  Exchange  Act  Release  Nos.  42231 
(Dec.  14,  1999),  64  FR  71523  (Dec  21,  1999) 
(approving  SR-NASD-99-48):  42232  (Dec.  14. 
1999),  64  FR  71518  (Dec.  21,  1999)  (approving  SR- 
AMEX-99-38):  42233  (Dec.  14,  1999).  64  FR  71529 
(Dec.  21, 1999)  (approving  SR-NYSE-99-39). 
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formal  written  charter  for  the  audit 
committee.  The  audit  committee  must 
review  and  reassess  the  adequacy  of  the 
formal  written  charter  on  annual  basis. 
The  charter  must  specify:  (i)  The  scope 
of  the  audit  committee's  responsibilities 
and  how  it  carries  out  those 
responsibilities,  including  structiire, 
processes,  and  membership 
requirements;  (ii)  that  the  outside 
auditor  is  ultimately  accoimtable  to  the 
board  of  directors  and  the  audit 
committee  of  the  company,  and  that  the 
audit  conunittee  and  board  of  directors 
have  the  ultimate  authority  and 
responsibility  to  select,  evaluate,  and, 
where  appropriate,  replace  the  outside 
auditor  (or  to  nominate  the  outside 
auditor  to  be  proposed  for  shareholder 
approval  in  any  proxy  statement);  (iii) 
that  the  audit  conunittee  is  responsible 
for  ensuring  that  the  outside  auditor 
submits  on  a  periodic  basis  to  the  audit 
committee  a  formal  written  statement 
delineating  all  relationships  between 
the  auditor  and  the  company;  (iv)  that 
the  audit  committee  is  responsible  for 
actively  engaging  in  a  dialogue  with  the 
outside  auditor  with  respect  to  any 
disclosed  relationships  or  services  that 
may  impact  the  objectivity  and 
independence  of  the  outside  auditor, 
and  (v)  that  the  audit  committee  is 
responsible  for  recommending  that  the 
board  of  directors  take  appropriate 
action  in  response  to  the  outside 
auditor's  report  to  satisfy  itself  of  the 
outside  auditor's  independence. 

Second,  proposed  Rule  5.3(b)(2)  sets 
forth  the  composition  and  expertise 
requirements  of  audit  committee 
members.  The  proposal  requires:  (i) 
Each  audit  committee  to  consist  of  at 
least  three  independent  directors,  all  of 
whom  have  no  relationship  to  the 
company  that  may  interfere  with  the 
exercise  of  their  independence  from 
management  and  the  company 
("Independent");  (ii)  each  member  of 
the  audit  committee  to  be  financially 
literate,  as  such  qualification  is 
interpreted  by  the  company's  board  of 
directors  in  its  business  judgment,  or  to 
become  financially  literate  within  a 
reasonable  period  of  time  after  his  or  her 
appointment  to  the  audit  committee; 
and  (iii)  at  least  one  member  of  the  audit 
committee  to  have  accounting  or  related 
financial  management  expertise,  as  the 
board  of  directors  interprets  such 
qualification  in  its  business  judgment 

Third,  proposed  Rule  5.3(b)(3) 
provides  the  independence 
requirements  of  audit  committee 
members.  In  addition  to  the  definition 
of  Independent  provided  in  Rule 
5.3(b)(2)(i),  the  following  restrictions 
apply  to  every  audit  committee  member: 


(i)  Employees.  A  director  who  is  an 
employee  (including  non-employee 
executive  officers)  of  the  company  or 
any  of  its  affiliates  may  not  serve  on  the 
audit  committee  until  three  years 
following  the  termination  of  his  or  her 
emplojonent.  In  the  event  the 
employment  relationship  is  with  a 
former  parent  or  predecessor  of  the 
company,  the  director  could  serve  on 
the  audit  committee  after  three  years 
following  the  termination  of  the 
relationship  between  the  company  and 
the  former  parent  or  predecessor. 
"Affiliate"  includes  a  subsidiary,  sibling 
company,  predecessor,  parent  company, 
or  former  parent  company. 

(ii)  Business  Relationship.  A  director 
(a)  who  is  a  partner,  controlling 
shareholder,  or  executive  officer  of  an 
organization  that  has  a  business 
relationship  with  the  company;  or  (b) 
who  has  a  direct  business  relationship 
with  the  company;  or  (b)  who  has  a 
direct  business  relationship  with  the 
company  (e.g.,  a  consultant)  may  serve 
on  the  audit  committee  only  if  the 
company's  board  of  directors 
determines  in  its  business  judgment  that 
the  relationship  does  not  interfere  with 
the  director's  exercise  of  independent 
judgment.  In  making  a  determination 
regarding  the  independence  of  a  director 
pursuant  to  this  provision,  the  board  of 
directors  should  consider,  among  other 
things,  the  materiality  of  the 
relationship  to  the  company,  to  the 
director,  and,  if  applicable,  to  the 
organization  with  which  the  director  is 
affiliated.  "Business  relationships"  can 
include  conunercial,  industrial, 
banking,  consulting,  legal,  accounting 
and  other  relationships.  A  director  can 
have  this  relationship  directly  vhtix  the 
company,  or  the  director  can  be  a 
partner,  officer  or  employee  of  an 
organization  that  has  such  a 
relationship.  The  director  may  serve  on 
the  audit  committee  without  the  above- 
referenced  board  of  director's 
determination  after  three  years 
following  the  termination  of,  as 
applicable:  (a)  the  relationship  between 
the  organization  with  which  the  director 
is  affiliated  and  the  company;  (b)  the 
relationship  between  the  director  and 
his  or  her  partnership  status, 
shareholder  interest  or  executive  officer 
position;  or  (c)  the  direct  business 
relationship  between  the  director  and 
the  company. 

(iii)  Cross  Compensation  Committee 
Link.  A  director  who  is  employed  as  an 
executive  of  another  corporation  where 
any  of  the  company's  executives  serves 
on  that  corporation's  compensation 
committee  may  not  serve  on  the  audit 
committee. 


(iv)  Immediate  Family.  A  director 
who  is  an  Immediate  Family  member  of 
an  individual  who  is  an  executive 
officer  of  the  company  or  any  of  its 
affiliates  cannot  serve  on  the  audit 
committee  until  three  years  following 
the  termination  of  such  employment 
relationship.  "Immediate  Family" 
includes  a  person's  spouse,  parents, 
children,  siblings,  mothers-in-law  and 
fathers-in-law,  sons  and  daughters-in- 
law,  and  anyone  (other  than  employees) 
who  shares  such  person's  home. 

(v)  Notwithstanding  the  requirements 
of  subparagraphs  (3)(i)  and  (30(iv)  of 
Rule  5.3Cb),  one  director  who  is  no 
longer  an  employee  or  who  is  an 
Immediate  Family  member  of  a  former 
executive  officer  of  the  company  or  its 
affiliates,  but  is  not  considered 
Independent  pursuant  to  these 
provisions  due  to  the  three-year 
restriction  period,  may  be  appointed, 
under  exceptional  and  limited 
circumstances,  to  the  audit  committee  if 
the  company's  board  of  directors 
determines  in  its  business  judgment  that 
membership  on  the  committee  by  the 
individual  is  required  by  the  best 
interests  of  the  corporation  and  its 
shareholders,  and  the  company 
discloses,  in  the  next  annual  proxy 
statement  subsequent  to  such 
determination,  the  nature  of  the 
relationship  and  the  reasons  for  that 
determination. 

Fourth,  proposed  Rule  5.3(b)(4)  sets 
forth  an  ongoing  written  affirmation 
requirement.  The  proposal  provides  that 
as  part  of  the  initial  listing  process,  and 
with  respect  to  any  subsequent  changes 
to  the  composition  of  the  audit 
committee,  and  otherwise 
approximately  once  each  year,  each 
company  must  provide  the  Exchange 
written  confirmation  regarding:  (i)  any 
determination  that  the  company's  board 
of  directors  has  made  regarding  the 
independence  of  directors;  (ii)  the 
financial  literacy  of  the  audit  committee 
members;  (iii)  the  determination  that  at 
least  one  of  the  audit  committee 
members  has  accoimting  or  related 
financial  management  expertise;  and 
(iv)  the  annual  review  and  reassessment 
of  the  adequacy  of  the  audit  committee 
charter. 

Proposed  Rule  5.3(b)(5)  defines 
"Officer"  to  have  the  meaning  specified 
in  Rule  16a-J(0  under  the  Act,^  or  any 
successor  rule.  Moreover,  proposed  Rule 
5.3(b)(6)  provides  that  companies  listing 
in  conjunction  with  their  initial  public 
offering  (including  spin-offs  and  carve 
outs)  will  be  required  to  have  two 
qualified  audit  committee  members  in 
place  within  three  months  of  listing  and 


•17CrR24O.16a-(0. 
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a  third  qualified  member  in  place 
within  twelve  months  of  listing. 

Finally,  PCXE  proposes  to  implement 
a  transition  period  in  order  to  provide 
its  issuers  with  sufficient  time  to  come 
into  compliance  with  the  proposed  rule 
change.^  Specifically,  PCXE  proposes: 
(I)  to  "grandfather"  all  public  company 
audit  committee  members  qualified 
under  ciurent  PCX  rules  until  they  are 
re-elected  or  replaced;  and  (ii)  give 
companies  eighteen  months  from  the 
date  of  Commission  approval  of  this 
rule  filing  to  recruit  the  requisite 
members  for  their  audit  committees. 
Issuers  listed  on  PCXE  as  of  the  effective 
date  of  the  proposed  rule  change  will 
have  six  months  to  adopt  a  formal 
written  audit  committee  charter. 

m.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereimder 
applicable  to  a  national  securities 
exchange.^  In  particular,  the 
Commission  finds  that  the  proposed 
rule  change  furthers  the  objectives  of 
Section  603){5)  of  the  Act,«  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

The  Conunission  believes  that  the 
proposed  rule  change  will  protect 
investors  by  improving  the  effectiveness 
of  audit  committee  of  companeis  listed 
on  PCXE.  The  Commission  also  believes 
that  the  new  requirements  will  enhance 
the  quality  and  reliability  of  financial 
statements  of  companies  listed  on  PCXE 
by  making  it  more  difficult  for 
companies  to  inappropriately  distort 
their  true  financial  performance.  These 
new  provisions  should  help  to  assure 
that  investors  have  quality  and  reliable 
financial  information  regarding  PCXE 
listed  issuers,  including  for  investors 
who  decide  to  buy  or  sell  the  seciuities 
of  these  issuers  in  secondary  market 
transactions. 


'  See  Amendment  No.  1  supra  note  3. 

•  In  approving  the  proposal,  the  Commission  has 
considered  its  impact  on  efficiency,  competition, 
and  capital  formation,  15  U.S.C.  78c(f). 

9 15  U.S.C.  78f(b)(5).  Section  6(b)(5)  requires  the 
rules  of  an  exchange  to  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of  trade,  to 
foster  cooperation  and  coordination  with  persons 
engaged  in  facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the  mechanism 
of  a  free  and  open  market  and  a  national  market 
system,  and,  in  general,  to  protect  investors  and  the 
>ublic  interest. 


Specifically,  the  Commission  believes 
that  the  proposed  definition  of 
independence  will  promote  the 
objectivity  and  reliability  of  a 
company's  financial  statements.  The 
Commission  believes  that  directors 
without  financial,  familial,  or  other 
material  personal  ties  to  management 
will  be  more  likely  to  objectively 
evaluate  the  propriety  of  management's 
accounting,  internal  control,  and 
financial  reporting  practices.  In 
addition,  the  Commission  considers  that 
the  proposed  provision  permitting  a 
company  to  appoint  one  non- 
independent  director  to  its  audit 
committee,  if  the  board  determines  that 
membership  on  the  committee  by  the 
individual  is  required  by  the  best 
interests  of  the  corporation  and  its 
shareholders,  adequately  balances  the 
need  for  objective,  independent 
directors  with  the  company's  need  for 
flexibility  in  exceptional  and  unusual 
circumstances.  The  Commission 
believes  that  the  proposal's  requirement 
that  the  company  disclose  in  its  next 
annual  proxy  statement  the  nature  of  the 
relationship  and  the  board's  reasons  for 
determining  that  the  appointment  was 
in  the  best  interests  of  the  corporation 
will  adequately  guard  against  abuse  of 
the  proposed  exception  to  the 
independence  requirement. 

In  addition,  the  Commission  believes 
that  requiring  boards  of  directors  of 
listed  companies  to  adopt  formal 
written  charters  specifying  the  audit 
committee's  responsibilities,  and  how  it 
carries  out  those  responsibilities,  will 
help  the  audit  committee,  management, 
investors,  and  the  company's  auditors 
recognize,  and  understand  the  fimction 
of  the  audit  committee  and  the 
relationship  among  the  parties. 
Moreover,  the  Commission  believes  that 
the  proposal's  requirement  that 
companies  provide  yearly  written 
confirmation  regarding  the 
independence,  financial  literacy,  and 
financial  expertise  of  directors,  as  well 
as  the  adequacy  of  the  audit  committee 
charter,  will  help  the  Exchange  to 
ensure  that  listed  companies  are 
complying  with  the  proposed  rule 
change. 

The  Commission  believes  that  the 
proposed  rule  change's  reqtiirement  that 
each  issuer  have  an  audit  committee 
composed  on  three  independent 
directors  who  are  able  to  read  and 
imderstand  fundamental  financial 
statements,  will  enhance  the 
effectiveness  of  the  audit  committee  and 
help  to  ensure  that  audit  committee 
members  are  able  to  adequately  fulfill 
their  responsibilities.  The  Commission 
believes  that  requiring  each  audit 
committee  member  to  satisfy  this 


standard  will  help  to  ensvire  that  the 
committee  as  a  whole  is  financially 
literate.  Moreover,  the  Commission 
believes  that  requiring  one  member  of 
the  audit  committee  to  have  accounting 
or  related  financial  management 
expertise  will  further  enhance  the 
effectiveness  of  the  audit  committee  in 
carrying  out  its  financial  oversight 
responsibilities. 

Finally,  the  Commission  believes  that 
the  proposed  transition  period  will 
enable  issuers  to  determine  when  they 
must  comply  with  the  new  requirements 
and  will  enable  investors  to  determine 
when  the  protections  afforded  by  the 
proposed  rule  change  will  be 
operational. 

rv.  Conclusion 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  proposal  to 
amend  PCXE's  audit  committee 
requirements  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,">that  the 
proposed  rule  change  (SR-PC-00-40)  is 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  01-3803  Filed  2-14-01;  8:45  am) 

■SJJNQ  CODE  801(M>1-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43939;  File  No.  SR-Phlx- 
01-05] 

Self-Regulatory  Organizations;  Notica 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchange,  Inc. 
Relating  to  the  Prohibition  Against  Off- 
Floor  Members  Functioning  as  Market 
Makers. 

February  7,  2001. 

Pursuant  to  Section  1 9(b)(  1 )  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,* 
notice  is  hereby  given  that  on  January 
17,  2001,  the  Philadelphia  Stock 
Exchange,  Inc.  ("Phlx"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  H.  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 


'0  15  U.S.C.  78s(b)(2). 
»'17CFR200.3O-3(a)(12). 
M5  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 
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The  Exchange  has  designated  the 
proposed  rule  change  as  constituting  a 
"non-controversial"  rule  change  under 
paragraph  (f){6)  of  Rule  19b-4  under  the 
Act,3  which  renders  the  proposed 
efiiective  upon  receipt  of  this  filing  by 
the  Commission.  The  Commission  is 
publishing  this  notice  to  solicit 
conunents  on  the  proposed  rule  change 
firom  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
die  Propoeed  Rule  Change 

The  Exchange  proposes  to  amend 
Phlx  Rule  1080  relating  to  the 
Exchange's  Automated  Options  Market 
(AUTOM)  and  Automatic  Execution 
system  (AUTO-X),*  by  adopting  Rule 
1080(j).  This  proposed  rule  would 
prohibit  members  from  entering,  or 
facilitating  the  entry  of,  limit  orders  in 
the  same  options  series,  for  the  account 
or  accounts  of  the  same  or  related 
beneficial  owners,  in  such  a  manner  that 
the  member  or  the  beneficial  owner(s) 
effectively  is  operating  as  a  market 
maker  by  holding  itself  out  as  willing  to 
buy  and  sell  such  options  contract  on  a 
regular  or  continuous  basis. 

n.  Self-Regulatory  Orgamzation's 
Statamant  of  the  Purpose  of,  and 
Statutory  Basis  fi»r,  Os  Pnqposed  Rule 


In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  Exchange  has  prepared  summaries, 
•at  forth  in  sections  A,  B,  and  C  below. 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  prevent  persons  from 
functioning  as  market  makers  through 
Phlx  member  firms  without  those 
persons  being  held  to  the  affirmative 


*I7CFR24O.igti(0(S). 

♦AUTOM  is  the  Exchange's  electronic  order 
delivery  and  reporting  lystem,  which  provides  for 
the  automatic  entry  and  routing  of  equity  option 
and  index  option  orders  lo  the  Exchange  trading 
floor.  Ordats  delivered  through  AUTOM  may  be 
exacutad  manually,  or  automatically  if  they  are 
aligibie  for  AUTOM's  automatic  execution  feature, 
AUTO-X  Equity  option  and  index  option 
•padalists  are  required  by  the  Exchange  to 
participate  in  AUTOM  and  iu  features  and 
enhanoaments.  Option  orders  entered  by  Exchange 
mamfaars  into  AUTOM  are  routed  to  the  appropriate 
specialiat  unit  on  the  Kwh^ng.  trading  floor. 


obligations  and  restrictions  imposed  on 
on-floor  market  makers  (Registered 
Options  Traders,  or  "ROTs").*  Phlx 
Rule  1014(b)  defines  a  ROT  as  a  regular 
member  or  a  foreign  ciuxency  options 
participant  of  the  Exchange  located  on 
the  trading  floor  who  has  received 
permission  from  the  Exchange  to  trade 
in  options  for  his  own  accoimt.  ROTs 
are  subject  to  numerous  affirmative 
trading,  margin  and  capitalization 
requirements  and  prohibitions  pursuant 
to  the  Act  and  the  regulations 
thereimder,  and  to  Exchange  rules.^ 

Phlx  states  that  recently  certain  off- 
floor  traders  have  demonstrated  their 
ability  to  engage  in  simultaneous  or 
near-simultaneous  entry  of  limit  orders, 
to  buy  and  sell  the  same  options 
contract.  In  Phbc's  view,  persons 
engaged  in  such  practices  are  effectively 
fimctioning  as  market  makers  from  off 
the  floor  of  the  Exchange. 

The  proposed  rule  would  prohibit 
members  from  entering,  or  facilitating 
the  entry  of,  limit  orders  in  the  same 
options  series  from  off  the  floor  of  the 
Exchange,  for  the  account  or  accoimts  of 
the  same  or  related  beneficial  owners,  in 
such  a  manner  that  the  off  floor  member 
or  the  beneficial  owner(s)  effectively  is 
operating  as  a  market  maker  by  holding 
itself  out  as  willing  to  buy  and  sell  such 
options  contract  on  a  regular  or 
continuous  basis.  The  Exchange 
proposes  this  change  to  prohibit  users 
from  acting  as  market  makers  through 
AUTOM  and  AUTO-X. 

In  determining  whether  an  off-floor 
member  or  beneficial  owner  effectively 
is  operating  as  a  market  maker,  the 
Exchange  will  consider,  among  other 
things:  the  simultaneous  or  near- 
simultaneoiis  entry  of  limit  orders  to 
buy  and  sell  the  same  options  contract; 
the  multiple  acquisition  and  liquidation 
of  positions  in  the  same  options  series 
during  the  same  day;  and  the  entry  of 
multiple  limit  orders  at  different  prices 
in  the  same  options  series. 


■Telephone  call  between  Rick  Rudolph.  Counsel, 
Phlx.  and  Jennifer  Colihan,  Special  Counsel, 
Division  of  Market  Regulation.  Commission,  on 
January  24.  2001. 

•For  example.  Exchange  Rule  1014,  Obligations 
And  Restrictions  Applicable  To  Specialists  and 
Registered  Options  Traders,  sets  forth  numerous 
obligations  and  restrictions  applicable  to  ROTs  on 
the  floor  on  the  Exchange,  including  the  obligation 
of  a  ROT  to  engage  in  dealings  reasonably 
calculated  to  contribute  to  the  maintenance  of  a  fair 
and  orderly  market:  limitations  on  quote  spread 
parameters:  limitations  on  price  change  parameters: 
the  requirement  to  yield  priority  to  customer  oidan; 
and  in-person.  on-Ooor  quarterly  trading 
requiremenU.  Off-floor  traders  that  enter  oiden 
through  AUTOM  and  effectively  hinction  as  market 
makers  are  not  currently  subject  to  such  affirmative 
requirements  and  limitations. 


2.  Statutory  Basis 

The  Exchange  represents  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  ^  of  the  Act  in  general,  and 
with  Section  6(b)(5) »  of  the  Act  in 
particular,  in  that  it  is  designed  to 
perfect  the  mechanisms  of  a  free  and 
open  market  and  the  national  market 
system,  protect  investors  and  the  public 
interest  and  promote  just  and  equitable 
principles  of  trade  by  prohibiting 
AUTOM  users  from  functioning  as 
market  makers  fit)m  off  the  floor  of  the 
Exchange. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  biu-den  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  EffsctiTeness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  been 
filed  by  the  Exchange  as  a  "non- 
controversial"  rule  change  pursuant  to 
Section  19(b)(3)(A)  of  the  Act^  and 
subparagraph  (f)(6)  of  Rule  19b-4 
thereimder.io  Consequently,  because  the 
foregoing  proposed  rule  change:  (1)  does 
not  significantly  affect  the  protection  of 
investors  or  the  public  interest;  (2)  does 
not  impose  any  significant  burden  on 
competition;  and  (3)  does  not  become 
operative  for  30  days  from  the  date  on 
which  it  was  filed,  and  the  Exchange 
provided  the  Commission  with  written 
notice  of  its  intent  to  file  the  proposed 
rule  change  at  least  five  days  prior  to  the 
filing  date,  it  has  become  effective 
pursuant  to  section  19(b)(3)(A)  of  the 
Act  and  Rule  19b-4(f)(6)  thereunder. 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  stunmarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
proposes  of  the  Act. 


'15U.S.C78llb). 
•15U.S.C78fn))(5). 
•15U.S.C.  78s(b)(3MA). 
10 17  CFR  240.19b-l(fKe). 
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IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  Copies  of  such  filing  will  also 
be  available  for  inspection  and  copying 
at  the  principal  office  of  the  Phbc.  All 
submissions  should  refer  to  file  No.  SR- 
Phlx-01-05  and  should  be  submitted  by 
March  8,  2001. 

For  the  Commission,  by  the  Division  of 
larket  Regulations,  pursuant  to  delegated 

authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  01-3801  Filed  2-14-01;  8:45  am] 
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DEPARTMENT  OF  STATE 
[PuMic  Notics  3576] 

Bureau  of  Educational  and  Cultural 
Affairs  Pfoiect  To  Develop  a  Master's 
Degree  Program  in  Business 
Administration  for  Croatia;  Request  for 
Grant  Proposals 

summary:  The  Office  of  Global 
Educational  Programs  of  the  Bureau  of 
Educational  and  Cultiual  Affairs  in  the 
Department  of  State  announces  an  open 
competition  for  an  assistance  award  to 
support  the  Consortium  of  Faculties  of 
Economics  in  Croatia  as  the  Consortium 
develops  a  full-time  Master's  Degree 
program  in  Business  Administration  to 
be  based  in  the  city  of  Zadar.  Core 
program  instruction  for  the  MBA 
program  will  take  place  in  Zadar  diuing 
the  second  year  of  the  program,  once  a 
ciuriculum  is  developed  in 
collaboration  with  the  Consortium  of 
Faculties  of  Economics.  Accredited 


"  17  CFR  200.30-3(a)(12). 


post-secondary  educational  institutions 
and  other  organizations  meeting  the 
provisions  described  in  IRS  regulation 
26  CFR  1.501(c)  may  submit  proposals 
that  address  these  objectives.  The  means 
for  achieving  these  objectives  may 
include  tnirriculiun  development, 
faculty  training,  case  study 
development,  consultation,  research, 
distance  education,  internship  training 
and  professional  outreach  to  public  and 
private  sector  managers  and 
entrepreneurs. 

Overview  and  Proiect  Objectives 

The  project  is  designed  to  support  the 
development  of  a  Master's  Degree 
program  in  Business  Administration 
(MBA)  in  English  to  be  based  in  Zadar, 
while  also  strengthening  business 
education  throughout  Croatia.  The 
Consortium  of  Faculties  of  Economics  in 
Croatia  (which  includes  the  Universities 
of  Zagreb,  Split,  Rijeka  and  Osijek) 
intends  to  develop  core  subjects  and 
specializations.  The  project  will  focus 
on  faculty  and  curriculum  development 
for  faculty  at  institutions  belonging  to 
the  consortium. 

Applicants  are  encouraged  to  develop 
creative  strategies  to  pursue  these 
objectives  and  that  reflect  an 
understanding  of  the  status, 
achievements,  and  current  needs  of 
business  education  in  Croatia. 

The  project  should  pursue  these 
objectives  through  a  strategy  that 
coordinates  the  participation  of  junior 
and  senior  level  friculty,  administrators, 
or  graduate  students  for  any  appropriate 
combination  of  teaching,  research, 
mentoring,  internships,  and  outreach, 
for  exchange  visits  ranging  from  one 
week  to  an  academic  year.  Visits  of  one 
semester  or  longer  for  participants  from 
Croatia  are  strongly  encouraged  and 
program  activities  must  be  tied  to  the 
goals  and  objectives  of  the  project. 

If  the  proposed  project  would  occur 
within  the  context  of  a  previous  or 
ongoing  project,  the  proposal  should 
explain  how  the  request  for  Bureau 
funding  would  build  upon  the  pre- 
existing relationship  or  complement 
previous  and  concurrent  projects,  which 
must  be  listed  and  described  with 
details  about  the  amoimts  and  sources 
of  external  support.  Previous  projects 
should  be  described  in  the  proposal, 
and  the  results  of  the  evaluation  of 
previous  cooperative  efforts  should  be 
summarized. 

The  project  should  pursue  these 
objectives  through  a  strategy  that 
coordinates  the  participation  of  junior 
and  senior  level  faculty,  administrators, 
or  graduate  students  for  any  appropriate 
combination  of  teaching,  research, 
mentoring,  internships,  and  outreach, 


for  exchange  visits  ranging  from  one 
week  to  an  academic  year.  Visits  of  one 
semester  or  longer  for  participants  from 
Croatia  are  strongly  encouraged  and 
program  activities  must  be  tied  to  the 
goals  and  objectives  of  the  project. 

If  the  proposed  project  would  occur 
within  the  context  of  a  previous  or 
ongoing  project,  the  proposal  should 
exphiin  how  the  request  for  Bureau 
funding  would  build  upon  the  pre- 
existing relationship  or  complement 
previous  and  concurrent  projects,  which 
must  be  listed  and  described  with 
details  about  the  amounts  and  sources 
of  external  support.  Previous  projects 
should  be  described  in  the  proposal, 
and  the  results  of  the  evaluation  of 
previous  cooperative  efforts  should  be 
summarized. 

U.S.  Institution  and  Participant 
Eligibility 

In  the  United  States,  participation  in 
the  program  is  open  to  accredited  two 
and  four-year  colleges  and  universities, 
including  graduate  schools  as  well  as 
other  organizations  meeting  the 
provisions  described  in  IRS  regulation 
26  CFR  1.501(c).  Applications  from 
consortia  or  other  combinations  of  U.S. 
colleges  and  imiversities  are  eligible. 
The  lead  U.S.  organization  in  the 
consortium  or  other  combination  of 
cooperating  institutions  is  responsible 
for  submitting  the  application.  Each 
application  must  document  the  lead 
organization's  authority  to  represent  all 
U.S.  cooperating  partners. 

With  tne  exception  of  outside 
consultants  reporting  on  the  degree  to 
which  project  objectives  have  been 
achieved,  participants  who  are  traveling 
imder  the  Bureau's  grant  funds  must  be 
teachers,  advanced  graduate  students 
who  are  teaching  or  research  assistants, 
or  administrators  fiom  the  participating 
institution(s).  Participants  representing 
the  U.S.  institution(s)  must  be  U.S. 
citizens.  Advanced  graduate  students 
are  eligible  for  Bureau-funded 
participaiion  in  this  program  only  if 
they  are  working  under  the  direction  of 
an  accompanying  faculty  participant  or 
project  director  on  the  achievement  of 
project  objectives. 

Croatian  Institutional  and  Participant 
Eligibility 

The  Croatian  partner  is  the 
Consortium  of  Faculties  of  Economics  in 
Croatia.  Secondary  foreign  partners  may 
include  relevant  governmental  and  non- 
governmental organizations,  as  well  as 
non-profit  service  and  professional 
organizations  concerned  with  the 
development  of  the  MBA  Program  in 
Croatia.  Foreign  participants  must  be 
instructors  at  a  imiversity  belonging  to 
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the  Consortium  of  Faculties  of 
Economics  in  Croatia  and  must  be 
citizens  or  permanent  residents  of 
Croatia  who  are  eUgible  to  receive  a  J- 
1  visa. 

Budget  Guidelines 

The  Bureau  anticipates  awarding  one 
grant  not  to  exceed  $320,250. 
Apphcants  may  submit  a  budget  not  to 
exceed  this  amount.  Organizations  with 
less  than  four  years  experience  in 
conducting  international  exchanges  are 
hmited  to  $60,000,  and  are  not 
encouraged  to  apply.  Budget  notes 
should  carefully  justify  the  amounts 
needed.  There  must  be  a  summary 
budget  as  well  as  a  breakdown  reflecting 
the  program  and  administrative  budgets 
including  imit  costs.  Cost  sharing  will 
be  considered  an  important  indicator  of 
institutional  commitment. 

Fimds  will  be  awarded  for  a  period  up 
to  two  years  to  defray  the  costs  of 
exchanges,  to  provide  educational 
materials,  to  increase  library  holdings 
and  improve  Internet  connections.  Up  to 
25%  of  the  grant  total  may  be  used  to 
defray  the  costs  of  project 
administration. 

Please  refer  to  the  Solicitation 
Package  for  complete  guidelines  and 
formatting  instructions. 

Announcement  Title  and  Number 

All  correspondence  with  the  Bureau 
of  Educational  and  Cultural  Affairs 
concerning  this  RFGP  should  reference 
the  "Project  to  Develop  a  Master's 
Degree  Program  in  Business 
Administration  for  Croatia"  and 
reference  number  ECA/A/S/U-01-17. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact  the  Humphrey  Fellowships  and 
Institutional  Linkages  Branch,  Office  of 
Global  Educational  Programs,  Biu«au  of 
Educational  and  Cultural  Affairs;  ECA/ 
A/S/U.  Room  349.  SA-44;  U.S. 
Department  of  State,  301  4th  Street. 
S.W..  Washington,  D.C.  20547,  phone 
(202)  619-5289,  fax:  (202)  401-1433.  e- 
mail:  affiliation@pd.state.gov  to  request 
a  Solicitation  Package. 

The  Solicitation  Package  contains 
detailed  review  criteria,  required 
application  forms,  and  guidelines  for 
preparing  proposals,  including  specific 
criteria  for  preparation  of  the  proposal 
budget.  Please  specify  the  above 
reference  number  on  all  inquiries  and 
correspondence. 

Please  read  the  complete  Federal 
Register  announcement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RFGP  deadline  has  passed.  Bureau 
staff  may  not  discuss  this  competition 
with  applicants  until  the  proposal 
review  process  has  been  completed. 


To  Download  a  Solicitation  Package 
Via  Internet 

The  entire  Solicitation  Package  may 
be  downloaded  from  the  Bureau's 
website  at  http://exchanges.state.gov/ 
education/r^s.  Please  read  all 
information  before  downloading. 

Deadline  of  Proposals 

All  proposal  copies  must  be  received 
at  the  Bureau  of  Educational  and 
Cidtural  Affiurs  by  5  p.m.  Washington. 
D.C.  time  on  Friday.  April  27,  2001. 
Faxed  documents  will  not  be  accepted 
at  any  time.  Documents  postmarked  by 
the  due  date  but  received  on  a  later  date 
will  not  be  accepted.  It  is  the. 
responsibility  of  each  applicant  to 
ensure  compliance  with  the  deadline. 

Approximate  Program  Dates 

Grants  should  begin  on  or  about 
August  1,  2001. 

DURATION:  August  1.  2001-August 
30.  2003. 

Submissions 

Applicants  must  follow  all 
instructions  in  the  Solicitation  Package. 
The  original  and  10  copies  of  the 
application  should  be  sent  to:  U.S. 
Department  of  State.  SA-M,  Ref.:  EGA/ 
A/S/U-01-17,  Program  Management, 
ECA/EX/PM,  Room  534.  301  4tii  Sti-eet. 
SW.,  Washington,  DC  20547. 

All  copies  should  include  the 
documents  specified  under  Tabs  A 
through  E  in  the  "Project  Objectives. 
Goals,  and  Implementation  "  (POGI) 
section  of  the  Solicitation  Package.  The 
documents  under  Tab  F  of  the  POGI 
should  be  submitted  with  the  original 
application  and  with  one  of  the  ten 
copies. 

Proposals  that  do  not  follow  RFGP 
requirements  and  the  guidelines 
appearing  in  the  POGI  and  PSI  may  be 
excluded  from  consideration  due  to 
technical  inehgibility. 

Applicants  must  also  submit  the 
"Executive  Summary,"  and  "Proposal 
Narrative"  Sections  of  the  proposal  on 
a  3.5'  diskette,  formatted  for  DOS.  This 
material  must  be  provided  in  ASCII  text 
(DOS)  format  with  a  maximum  line 
length  of  65  characters.  The  Bureau  will 
transmit  these  files  electronically  to  the 
Public  Affairs  Section  of  the  U.S. 
Embassy  in  Zagreb  for  its  advisory 
review,  with  the  goal  of  reducing  time 
it  takes  to  get  the  post's  comments  for 
the  Bureau's  grants  review  process. 

Diversity,  Freedom  and  Democracy 
Guidelines 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-pohtical  character  and  should  be 
balanced  and  representative  of  the 


diversity  of  American  political,  social, 
and  cultural  life.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  AppUcants  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  under  the  'Support  for  Diversity' 
section  for  specific  suggestions  on 
incorporating  diversity  into  the  total 
proposal.  Public  Law  104-319  provides 
that  "in  carrying  out  programs  of 
educational  and  cultural  exchange  in 
countries  whose  people  do  not  fully 
enjoy  freedom  and  democracy,"  the 
Bureau  "shall  take  appropriate  steps  to 
provide  opportunities  for  participation 
in  such  programs  to  human  rights  and 
democracy  leaders  of  such  countries." 
Public  Law  106-113  requires  that  the 
governments  of  the  countries  described 
above  do  not  have  inappropriate 
influence  in  the  selection  process. 
Proposals  should  reflect  advancement  of 
these  goals  in  their  program  contents,  to 
the  full  extent  deemed  feasible. 


Review  Process 

The  Bureau  will  acknowledge  receipt 
of  all  proposals  and  will  review  them 
for  technical  eligibility.  Proposals  will 
be  deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  All 
eligible  proposals  will  be  reviewed  by 
the  program  office,  as  well  as  the  Public 
Affairs  Section  of  the  U.S.  Embassy  in 
Zagreb.  Eligible  proposals  will  be 
subject  to  review  for  compliance  with 
Federal  and  Biueau  regulations  and 
guidelines  and  will  be  forwarded  to 
Bureau  grant  panels  for  advisory  review. 
Proposals  may  also  be  reviewed  by  the 
Office  of  the  Legal  Adviser  or  by  other 
Department  elements.  Final  funding 
decisions  are  at  the  discretion  of  the 
Department  of  State's  Acting  Assistant 
Secretary  for  Educational  and  Cultural 
Affairs.  Final  technical  authority  for 
assistance  awards  (grants  or  cooperative 
agreements)  resides  with  the  Bureau's 
Grants  Officer. 

Review  Criteria 

State  Department  officers  in 
Washington.  D.C.  and  overseas  will  use 
the  criteria  below  to  reach  funding 
recommendations  and  decisions. 
Technically  eligible  applications  will  be 
competitively  reviewed  according  to  the 
criteria  stated  below.  These  criteria  are 
not  rank-ordered  or  weighted. 
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1 .  Broad  Significance  and  Clarity  of 
Institutional  Objectives 

Proposals  should  outiine  clearly 
formulated  objectives  that  relate 
specifically  to  the  needs  of  the 
participating  institutions.  Project 
objectives  should  also  have  significant 
but  realistically  anticipated  ongoing 
results  for  the  participating  institutions 
and  demonstrate  how  these  residts  will 
also  contribute  to  the  transition  in 
Croatia  to  a  more  transparent,  market- 
oriented  economy. 

2.  Creativity  and  Feasibility  of  Strategy 
To  Achieve  Project  Objectives 

!  Strategies  to  achieve  project  objectives 
should  demonstrate  the  feasibility  of 
doing  so  during  the  period  of  award  by 
utilizing  and  reinforcing  exchange 
activities  realistically  and  with 
creativity. 

J,  Support  of  Diversity 


Proposals  shoiUd  demonstrate 
substantive  support  of  the  Bureau's 
policy  on  diversity  by  explaining  how 
issues  of  diversity  relate  to  project 
objectives  and  how  these  issues  will  be 
addressed  during  project 
implementation.  Proposals  should  also 
outline  the  institutional  profile  of  each 
participating  institution  with  regard  to 
issues  of  diversity. 

4.  Institutional  Conunitment 

Proposals  should  demonstrate 
significant  imderstanding  of  the 
institutional  needs  of  the  Consortium  of 
Faculties  of  Economics  in  Croatia  and  of 
the  U.S.  institution's  capacity  to  address 
these  needs  while  also  benefiting  from 
its  involvement  with  the  Croatian 
partners.  Proposals  should  also 
demonstrate  a  strong  commitment, 
during  and  after  the  period  of  grant 
activity,  to  cooperate  in  the  pursuit  of 
institutional  objectives. 

5.  Institutional  Record/Ability 

Proposals  should  diemonstrate  an 
institutional  record  of  administering 
successful  exchange  programs, 
including  responsible  fiscal 
management  and  full  compliance  with 
all  reporting  requirements  for  past 
Bureau  grants  as  determined  by  the 
State  Department's  contracts  officers. 
The  Bureau  will  consider  the  past 
performance  of  prior  recipients  and  the 
demonstrated  potential  of  new 
applicants.  Reviewers  will  also  consider 
the  quality  of  exchange  participants' 
academic  credentials,  skills, 
commitment  and  experience  relative  to 
the  goals  and  activities  of  the  project 
plan. 


6.  Project  Evaluation 

The  proposal  should  outline  a 
methodology  for  determining  the  degree 
to  which  the  project  meets  its  objectives, 
both  while  the  project  is  underway  and 
at  its  conclusion.  "The  final  project 
evaluation  should  include  an  external 
component  and  should  provide 
observations  about  the  project's 
influence  within  the  participating 
institutions  as  well  as  their  surrotmding 
communities  or  societies. 

7.  Cost-Effectiveness 

Administrative  and  program  costs 
should  be  reasonable  and  appropriate 
with  cost  sharing  provided  as  a 
reflection  of  the  applicant's 
commitment  to  the  project. 

Authority 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961.  Public  Law  87-256,  as 
amended,  also  known  as  the  Fulbright- 
Hays  Act.  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other 
countries  *  *  *;  to  strengthen  the  ties 
which  unite  us  with  other  nations  by 
demonstrating  the  educational  and 
cultural  interests,  developments,  and 
achievements  of  the  people  of  the 
United  States  and  other  nations  *  *  * 
and  thus  to  assist  in  the  development  of 
friendly,  sympathetic  and  peaceful 
relations  between  the  United  States  and 
the  other  countries  of  the  world."  The 
funding  authority  for  the  program  cited 
above  is  provided  through  the  Support 
for  East  European  Democracy  (Slikb) 
Act  of  1989. 

Notice 

The  terms  and  conditions  pubUshed 
in  this  RFGP  are  binding  and  may  not 
be  modified  by  any  Bureau 
representative.  Explanatory  information 
provided  by  the  Bureau  that  contradicts 
published  language  will  not  be  binding. 
Issuance  of  the  RFGP  does  not 
constitute  an  award  commitment  on  the 
part  of  the  Government.  The  Bureau 
reserves  the  right  to  reduce,  revise,  or 
increase  proposal  budgets  in  accordance 
with  the  needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Projects  must  conform  with  Bureau 
requirements  and  guidelines  outiined  in 
the  solicitation  Package.  The  POGI,  a 
document  describing  this  project's 
objectives,  goals,  and  implementation  is 
included  in  the  Solicitation  Package. 


Notification 

Final  awards  cannot  be  made  imtil 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  Bureau  procediu^s. 

Dated:  February  9,  2001. 
Helena  Kane  Finn, 

Acting  Assistant  Secretary  for  Educational 
and  Cultural  Affairs,  U.S.  Department  of 
State. 

[PR  Doc.  01-3878  Filed  2-14-01;  8:45  am] 
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DEPARTMENT  OF  STATE 

[Public  Notice  3571] 

Bureau  of  Educational  and  Cultural 
Affaire  Request  for  Grant  Proposals: 
Freedom  Support  Act  Contemporary 
Issues  Feiiowsiiip  Program;  f4otice: 
Request  for  Grant  Proposals 

summary:  The  Office  of  Academic 
Exchange  Programs  of  the  Bureau  of 
Educational  and  Cultxiral  Affairs  (ECA) 
aimounces  an  open  competition  for 
administration  of  the  Freedom  Support 
Act  Contemporary  Issues  Fellowship 
Program  for  the  academic  year  "2001- 
2002.  Public  and  private  non-profit 
organizations  meeting  the  provisions 
described  in  IRS  regulation  26  CFR 
-  1.501(c)  may  submit  proposals  to 
administer  recruitment,  selection, 
placement,  monitoring,  evaluation  and 
follow-on  activities. 

Program  Information:  The  Freedom 
Support  Act  Fellowships  in 
Contemporary  Issues  Program  selects 
highly  qualified  government  officials. 
NGO  leaders,  and  other  professionals 
from  the  Newly  Independent  States  who 
are  engaged  in  the  political,  economic, 
social  and  educational  transformation  of 
their  countries  to  receive  fellowships  at 
U.S.  universities,  think  tanks,  NGOs  and 
U.S.  Government  offices.  Fellows 
conduct  research  on  topics  that  help 
advance  the  transition  to  democracy, 
free  markets  and  the  building  of  a  civil 
society  in  their  countries.  Fellowships 
are  for  a  duration  of  four  months  and 
include  a  one-month  optional 
internship.  Fellows  are  matched  with 
U.S.  host  advisors  who  guide  their 
research,  writing  and  professional 
development. 

ECA  will  award  one  grant  for  this 
program.  Should  an  appliccmt 
organization  wish  to  work  with  other 
organizations  in  the  implementation  of 
this  program,  a  subgrant  agreement  must 
be  arranged.  Programs  and  projects  must 
conform  with  Bvu«au  requirements  and 
guidelines  outlined  in  the  Solicitation 
Package.  ECA  programs  are  subject  to 
the  availability  of  funds.  Programs  must 
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comply  with  J-1  Visa  regulations.  Please 
refer  to  Solicitation  Package  for  further 
information. 

Budget  Guidelines:  Grants  awarded  to 
eligible  organizations  with  less  than 
four  years  of  experience  in  conducting 
international  exchange  programs  will  be 
hmited  to  $60,000.  EGA  anticipates 
awarding  one  grant  not  to  exceisd 
$2,095,236.  The  Bureau  encourages 
applicants  to  provide  maximum  levels 
of  cost  sharing  and  funding  from  private 
sources  in  support  of  its  programs. 
There  must  be  a  summary  budget  as 
well  as  breakdowns  reflecting  both 
Administrative  and  program  budgets. 
AppUcants  may  provide  separate  sub- 
budgets  for  each  program  component, 
phase,  location,  or  activity  to  provide 
clarification.  Please  refer  to  the 
Solicitation  Package  for  complete 
budget  guidelines  and  formatting 
instructions. 

Announcement  Title  and  Number:  All 
correspondence  with  the  Bureau 
concerning  this  RFGP  should  reference 
the  above  title  and  number  ECAJAIEJ 
Eim-01-<)9. 

FOB  FURTHER  INFORfMATION  COHTACT:  The 

Office  of  Academic  Exchange  Programs, 
ECA/A/E/EUR.  Room  246,  U.S. 
Department  of  State,  301  4th  Street, 
SW..  Washington.  DC  20547,  Phone: 
202-205-0525;  Fax:  202-260-7985. 
Ijilka@pd.state.gov  to  request  a 
SoUdtation  Padtage.  The  Sohdtation 
Package  contains  detailed  award 
criteria,  required  application  forms, 
specific  budget  instructions,  and 
standard  guidelines  for  proposal 
preparation.  Please  specify  Bureau 
Pn^ram  Manager  Lucy  Jilka  on  all  other 
inquiries  and  correspondence. 

Please  read  the  complete  Federal 
Reguter  announcement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RFGP  deadline  has  passed.  Bureau 
staff  may  not  discuss  this  competition 
with  applicants  until  the  proposal 
review  process  has  been  completed. 

To  Download  a  Solicitation  Package 
Via  Internet:  The  entire  Solicitation 
Package  may  be  downloaded  from  the 
Bureau's  website:http:// 
exchanges.state.gov/education/RFGPs. 
Please  read  all  information  before 
downloading. 

Deadline  for  Proposals:  All  proposal 
copies  must  be  received  at  the  Bureau 
of  Educational  and  Cultural  Affairs  by  5 
p.m.  Washington,  DC.  time  on  April  6. 
2001.  Faxed  documents  will  not  be 
accepted  at  any  time.  Documents 
postmarked  the  due  date  but  received 
on  a  later  date  will  not  be  accepted. 
Each  applicant  must  ensure  that  the 
proposals  are  received  by  the  above 
deadline. 


Applicants  must  follow  all 
instructions  in  the  Solicitation  Package. 
The  original  and  eight  copies  of  the 
application  should  be  sent  to:  U.S. 
Department  of  State,  SA-44.  Bureau  of 
Educational  and  Cultmal  Affairs,  Ref.: 
EGA/ A/E/EUR-0 1-09,  Program 
Management,  ECA/EX/PM,  Room  534, 
301  4th  Street.  S.W..  Washington.  D.C. 
20547. 

Applicants  must  also  submit  the 
"Executive  Sununary"  and  "Proposal 
Narrative"  sections  of  the  proposal  on  a 
3.5'  diskette,  formatted  for  DOS.  These 
documents  must  be  provided  in  ASCII 
text  (DOS)  format  with  a  maximum  line 
length  of  65  characters.  The  Bureau  will 
transmit  these  files  electronically  to  the 
Public  ABaiis  Sections  the  U.S. 
Embassies  for  its  review,  with  the  goal 
of  redudng  the  time  it  takes  to  get 
Embassies'  comments  for  the  Bureau's 
grants  review  process. 

Diversity,  Freedom  and  Democracy 
Guidelines 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  sodal, 
and  cultural  life.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  diffiarences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  sodo- 
economic  status,  and  physical 
challenges.  Applicants  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  prindple  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  under  the  "Support  for 
Diversity"  section  for  spedfic 
suggestions  on  incorporating  diversity 
into  the  total  proposal.  Public  Law  104- 
319  provides  that  "in  carrying  out 
programs  of  educational  and  cidtural 
exchange  in  countries  whose  people  do 
not  fully  enjoy  freedom  and 
democracy",  the  Bureau  "shall  take 
appropriate  steps  to  provide 
opportunities  for  participation  in  such 
programs  to  human  rights  and 
democracy  leaders  of  such  countries." 
Pubhc  Law  106-113  requires  that  the 
governments  of  the  countries  described 
above  do  not  have  inappropriate 
influence  in  the  selection  process. 
Proposals  should  reflect  advancement  of 
these  goals  in  their  program  content,  to 
the  fullest  extent  deemed  feasible. 

Review  Process 

The  Bureau  will  acknowledge  receipt 
of  all  proposals  and  will  review  them 
for  technical  eligibility.  Proposals  will 
be  deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 


and  in  the  Solicitation  Package.  All 
eligible  proposals  will  be  reviewed  by 
the  program  office,  as  well  as  the  Public 
Affairs  Sections  overseas,  where 
appropriate.  Eligible  proposals  will  be 
forwarded  to  panels  of  Department  of 
State  officers  for  advisory  review. 
Proposals  may  also  be  reviewed  by  the 
Office  of  the  Legal  Adviser  or  by  other 
Department  elements.  Final  funding 
decisions  are  at  the  discretion  of  the 
Department  of  State's  Assistant 
Secretary  for  Educational  and  Cultural 
Affairs.  Final  technical  authority  for 
assistance  awards  (grants  or  cooperative 
agreements)  resides  with  the  Bureau's 
Grants  Officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

1 .  Quality  of  the  program  plan: 
Proposals  should  include  academic 
rigor,  thorough  conception  of  the 
project,  demonstration  of  meeting 
participants'  needs,  contributions  to 
understanding  the  partner  country, 
specific  details  of  recruitment,  selection, 
placement,  professional  development, 
and  monitoring  processes,  proposed 
alunuii  activities  and  alumni  tracking, 
qualifications  and  expertise  of  program 
staff  and  partidpants.  and  relevance  to 
ECA's  mission  and  U.S.  foreign  policy 
goals  and  objectives. 

2.  Program  planning  and 
orgardzational  capacity:  A  detailed 
work  plan  and  timeline  should 
demonstrate  the  organization's  logistical 
and  administrative  capacity  to 
implement  the  program.  Proposals  must 
demonstrate  how  the  organization  and 
its  staff  will  meet  the  program's 
objectives  and  work  plan.  Proposed 
personnel  and  organizational  resources 
should  be  adequate  and  appropriate  to 
implement  the  program  requirements 
and  achieve  program  objectives. 

3.  Institution's  record/ability: 
Proposals  should  demonstrate 
experience  in  developing, 
implementing,  administering,  and 
evaluating  scholarly  research  exchanges 
with  the  NIS.  This  includes  responsible 
fiscal  management  and  full  compliance 
with  all  reporting  requirements  for  past 
EGA  grants  as  determined  by  ECA's 
Office  of  Contracts. 

4.  Multiplier  effect/impact:  Proposed 
program  must  demonstrate  an  impad  on 
the  wider  community  of  scholars, 
policymakers,  opinion-leaders,  and 
public,  private,  and  third  sedor 
professionals  through  the  sharing  of 
information  and  the  establishment  of 
long-term  institutional  and  individual 
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linkages  among  U.S.  and  NIS  scholars 
and  practitioners. 

5.  Cost  effectiveness  and  cost  sharing: 
The  overhead  and  administrative 
components  of  the  proposals,  including 
salaries  and  honoraria,  should  be  kept 
as  low  as  possible.  All  other  items 
should  be  necessary  and  appropriate. 
Proposals  should  maximize  cost  sharing 
through  other  private  sector  support  as 
well  as  institutional  dired  funding 
contributions. 

6.  Support  of  diversity  and  pluralism: 
Proposals  should  demonstrate 
substantive  support  of  the  ECA's  policy 
on  diversity  through  the  recruitment, 
selection,  and  placement  of  participants, 
as  well  as  through  orientation 
presentations,  to  the  extent  feasible  for 
the  applicant  organization. 

7.  Alumni  tracking:  Proposals  should 
provide  a  plan  for  effective  tracking  of 
participants  after  the  completion  of  the 
program. 

8.  Program  evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 
program's  success.  A  results-oriented 
draft  survey  questionnaire  or  other 
technique  plus  a  description  of  a 
methodology  to  be  used  to  link 
outcomes  to  original  projed  objectives 
is  required  as  well  as  a  comprehensive 
plan  to  track  participants  before,  during, 
and  after  their  Fellowships. 

Authority 

I    Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Ad 
of  1961,  Public  Law  87-256,  as 
amended,  also  known  as  the  Fulbright- 
Hays  Ad.  The  purpose  of  the  Ad  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
jmd  the  people  of  other  countries 
•  *  *;to  strengthen  the  ties  which  imite 
us  with  other  nations  by  demonstrating 
the  educational  and  cultiu-al  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  *  *  *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world."  The  funding  authority  for 
the  program  cited  above  is  provided 
through  the  Freedom  Support  Ad. 

Notice 

The  terms  and  conditions  published 
in  this  RFGP  are  binding  and  may  not 
be  modified  by  any  Bureau 
representative.  Explanatory  information 
provided  by  the  Bureau  that  contradids 
published  language  will  not  be  binding. 
Issuance  of  the  RFGP  does  not 
constitute  an  award  commitment  on  the 
part  of  the  Government.  The  Bureau 


reserves  the  right  to  reduce,  revise,  or 
increase  proposal  budgets  in  accordance 
with  the  needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subjed  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  caimot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  Biueau  procediues. 

Dated:  February  7,  2001. 
Helena  Kane  Finn, 

Acting  Assistant  Secretary  for  Educational 

and  Cultural  Affairs.  U.S.  Department  of 

State. 

[FR  Doc.  01-3755  Filed  2-14-01;  8:45  ami 
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DEPARTMENT  OF  STATE 
[Public  Notice  3572] 

Bureau  of  Educational  and  Cultural 
Affairs  Request  for  Grant  Proposals: 
Regional  Scholar  Exchange  Program; 
Notice:  Request  for  Grant  Proposals 

SUMMARY:  The  Office  of  Academic 
Exchange  Programs  of  the  Bureau  of 
Educational  and  Cultural  Affairs  (EGA) 
announces  an  open  competition  for 
administration  of  the  Regional  Scholar 
Exchange  Program  for  the  academic  year 
2002-2003.  Public  and  private  non- 
profit organizations  meeting  the 
provisions  described  in  IRS  regulation 
26  CFR  1.501(c)  may  submit  proposals 
to  administer  recruitment,  selection, 
placement,  monitoring,  evaluation,  and 
follow-on  activities. 

Program  Information:  The  Regional 
Scholar  Exchange  Program  provides 
opportimities  for  junior  and  mid-level 
university  faculty,  researchers,  and 
scholars  in  the  social  sciences  and 
hiunanities  from  the  Newly 
Independent  States  (NIS)  and  the  United 
States  to  receive  fellowships  for  study  at 
U.S.  and  NIS  institutions. 

All  RSEP  fellows  are  matched  with 
host  advisors  who  guide  their  research 
and  professional  development.  All 
fellows  condud  research  on  specific 
topics,  write  academic  papers,  artides 
and  books,  and  deliver  lectures  with  the 
goal  of  contributing  to  the  further 
development  of  hi^er  education  and 
scholarship  in  their  home  coimtries. 
Fellowships  are  for  a  duration  of  four 
months  for  scholars  from  the  NIS  and 
up  to  nine  months  for  scholars  from  the 
United  States. 

EGA  will  consider  awarding  one  or 
more  grants  for  this  program.  Applicant 
organizations  may  apply  to  recruit  and 
host  all  fellows  or  a  number  of  fellows 


considered  feasible  and  reasonable  for 
the  organization.  Should  more  than  one 
organization  be  seleded  to  administer 
the  program,  the  Bureau  will  decide  on 
the  distribution  of  fellows  between 
administering  organizations. 

Should  an  applicant  organization 
wish  to  work  with  other  organizations 
in  the  implementation  of  this  program, 
a  sub  grant  agreement  must  be  arranged. 
Programs  and  projects  must  conform 
with  Bureau  requirements  and 
guidelines  outlined  in  the  Solicitation 
Package.  EGA  programs  are  subjed  to 
the  availability  of  funds.  Programs  must 
comply  with  J-1  Visa  regulations.  Please 
refer  to  SoUdtation  Package  for  further 
information. 

Budget  Guidelines:  Grants  awarded  to 
eligible  organizations  with  less  than 
four  years  of  experience  in  conducting 
international  exchange  programs  will  be 
limited  to  $60,000. 

Applicants  must  submit  a 
comprehensive  budget  for  the  entire 
program  or  any  niunber  of  fellows  that 
the  organization  applies  to  administer. 
The  total  award  for  the  entire  program 
will  not  exceed  $2,000,000.  If  more  than 
one  organization  is  awarded  a  grant,  the 
Bureau  will  divide  the  total  funding 
between  the  organizations.  There  must 
be  a  summary  budget  as  well  as 
breakdowns  reflecting  both 
administrative  and  program  budgets. 
The  Bureau  encourages  applicants  to 
provide  maximum  levels  of  cost  sharing 
and  funding  from  private  sources  in 
support  of  its  programs.  Applicants  may 
provide  separate  sub-budgets  for  each 
program  component,  phase,  location,  or 
activity  to  provide  darification.  Please 
refer  to  the  Solicitation  Package  for 
complete  budget  guidelines  and 
formatting  instructions. 

Announcement  Title  and  Number:  All 
correspondence  with  the  Bureau 
concerning  this  RFGP  should  reference 
the  above  title  and  number  ECA/A/E/ 
EUR-01-10.^ 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Office  of  Academic  Exchange  Programs, 
ECAJA/ETEUR,  Room  246,  U.S. 
Department  of  State,  301  4th  Street, 
SW.,  Washington,  DC  20547,  Phone: 
202-205-0525;  Fax:  202-260-7985, 
ljilka@pd.state.gov  to  request  a 
Solicitation  Package.  The  Solicitation 
Package  contains  detailed  award 
criteria,  required  application  forms, 
specific  budget  instructions,  and 
standard  guidelines  for  proposal 
preparation.  Please  specify  Bureau 
Program  Manager  Lucy  Jilka  on  all  other 
inquiries  and  correspondence.  Please 
read  the  complete  Federal  Register 
announcement  before  sending  inquiries 
or  submitting  proposals.  Once  the  RFGP 


10S54 


Federal  Register / Vol.  66,  No.  32 /Thursday,  February  15,  2001 /Notices 


deadline  has  passed,  Bureau  staff  may 
not  discuss  this  competition  with     . 
applicants  until  the  proposal  review 
process  has  been  completed. 

To  Download  a  Solicitation  Package 
via  Internet:  The  entire  Solicitation 
Package  may  be  downloaded  from  the 
Bureau's  website:  http:// 
exchanges.state.gov/education/RFGPs. 
Please  read  all  information  before 
downloading. 

Deadline  for  Proposals:  All  proposal 
copies  must  be  received  at  the  Bureau 
of  Educational  and  Cultiu^  Affairs  by  5 
p.m.  Washington,  DC  time  on  April  6, 
2001.  Faxed  documents  will  not  be 
accepted  at  any  time.  Dociunents 
postmarked  the  due  date  but  received 
on  a  later  date  will  not  be  accepted. 
Each  applicant  must  ensure  that  the 
proposals  are  received  by  the  above 
deadline. 

Applicants  must  follow  all 
instructions  in  the  Solicitation  Package. 
Tlie  original  and  eight  copies  of  the 
application  should  be  sent  to:  U.S. 
department  of  State,  SA-44,  Bureau  of 
Educational  and  Cultural  Affairs,  Ref: 
ECA/A/E/EUR-01-10,  Pn^ram 
Management,  ECA/EX/PM,  Room  534, 
301  4th  Street.  SW.,  Washington.  DC 
20547. 

Applicants  must  also  submit  the 
"Executive  Summary"  and  "Proposal 
Narrative"  sections  of  the  proposal  on  a 
3.5'  diskette,  formatted  for  DOS.  These 
dociunents  must  be  provided  in  ASCII 
text  (DOS)  format  with  a  maximum  line 
length  of  65  characters.  The  Bureau  will 
transmit  these  files  electronically  to  the 
Public  Affairs  section  at  the  US  Embassy 
for  its  review,  with  the  goal  of  reducing 
the  time  it  takes  to  get  &nbas8y 
comments  for  the  Bureau's  grants 
review  process. 


DiTerrity,  Freedom  and  Democracy 
Guidelines 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social, 
and  cultural  life.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 
encoun^ed  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
critfflia  under  the  "Support  for 
Diver8ity"-8ection  for  specific 
suggestions  on  incorporating  diversity 
into  the  total  proposal.  Public  Law  104- 
319  provides  that  "in  carrying  out 


programs  of  educational  and  cultiu^ 
exchange  in  countries  whose  people  do 
not  fully  enjoy  freedom  and 
democracy",  the  Bureau  "shall  taka 
appropriate  steps  to  provide 
opportimities  for  participation  in  such 
programs  to  human  rights  and 
democracy  leaders  of  such  countries." 
Public  Law  106-113  requires  that  the 
governments  of  the  countries  described 
above  do  not  have  inappropriate 
influence  in  the  selection  process. 
Proposals  should  reflect  advancement  of 
these  goals  in  their  program  content,  to 
the  fuUest  extent  deemed  feasible. 

Review  Process 

The  Bureau  will  acknowledge  receipt 
of  all  proposals  and  will  review  them 
for  technical  eligibility.  Proposals  will 
be  deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  All 
eligible  proposals  will  be  reviewed  by 
the  program  office,  as  well  as  the  Public 
Affairs  Sections  overseas,  where 
appropriate.  Eligible  proposals  will  be 
forwarded  to  panels  of  Department  of 
State  officers  for  advisory  review. 
Proposals  may  also  be  reviewed  by  the 
Office  of  the  Legal  Adviser  or  by  other 
Department  elements.  Final  funding 
decisions  are  at  the  discretion  of  the 
Department  of  State's  Assistant 
Secretary  for  Educational  and  Cultural 
Affairs.  Final  technical  authority  for 
assistance  awards  (grants  or  cooperative 
agreements)  resides  with  the  Bureau's 
Ckants  Officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

1.  Quality  of  the  program  plan: 
Proposals  should  include  academic 
rigor,  thorough  conception  of  the 
project,  demonstration  of  meeting 
participants'  needs,  contributions  to 
understanding  the  partner  country, 
specific  details  of  recruitment,  selection, 
placement,  professional  development, 
and  monitoring  processes,  proposed 
alumni  and  follow-on  activities,  alumni 
tracking,  qualifications  and  expertise  of 
program  staff  and  participants,  and 
relevance  to  ECA's  mission  and  U.S. 
foreian  policy  goals  and  objectives. 

2.  Program  planning  ana 
organizational  capacity:  A  detailed 
work  plan  and  time  line  should 
demonstrate  the  organization's  logistical 
and  administrative  capacity  to 
implement  the  program.  Proposals  must 
demonstrate  how  the  organization  and 
its  staff  will  meet  the  program's 
objectives  and  work  plan.  Proposed 


personnel  and  organizational  resoiut;es 
should  be  adequate  and  appropriate  to 
implement  the  program  requirements 
and  achieve  program  objectives. 

3.  Organization's  track  record:  ECA 
will  consider  relevant  ECA  and  outside 
assessments  of  the  organization's 
experience  in  developing, 
implementing,  administering,  and 
evaluating  scholarly  research  exchanges 
with  the  NIS,  including  responsible 
fiscal  management  and  full  compliance 
with  all  reporting  requirements  for  past 
ECA  grants  as  determined  by  ECA's 
Office  of  Contracts.  ECA  will  consider 
the  past  performance  of  prior  recipients 
and  the  demonstrated  potential  of  new 
applicants. 

4.  Multiplier  effect/impact:  Proposed 
programs  must  demonstrate  an  impact 
on  the  wider  community  of  scholars, 
policy  makers,  opinion-leaders,  and 
public,  private,  and  third  sector 
professionals  through  the  sharing  of 
information  and  the  establishment  of 
long-term  institutional  and  individual 
linkages  among^U.S.  and  NIS  scholars 
and  practitioners. 

5.  Cost  effectiveness  and  cost  sharing: 
The  overhead  and  administrative 
components  of  the  proposal,  including 
salaries  and  honoraria,  should  be  kept 
as  low  as  possible.  All  other  items 
should  be  necessary  and  appropriate. 
Organizations  should  maximize  cost 
sharing  through  other  private  sector 
support  as  well  as  institutional  direct 
funding  contributions. 

6.  Support  of  diversity  and  pluralism: 
Proposals  should  demonstrate 
substantive  support  of  ECA's  policy  on 
diversity  throu^  the  recruitment, 
selection  and  placement  of  participants, 
to  the  extent  feasible  for  the  applicant 
organizations. 

7.  Alumni  and  follow-on  activities: 
Proposals  should  provide  a  plan  for 
alumni  and  other  follow-on  activities 
(without  ECA  support)  which  ensures 
that  ECA  supported  programs  are 
coordinated  with  and  incorporated  into 
other  ECA  and  PAS  alumni  activities  so 
that  fellows  may  benefit  from  overall 
ECA  supported  aliunni  programs. 

8.  Program  evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 
program's  success.  A  results-oriented 
draft  survey  questionnaire  or  other 
technique  plus  a  description  of  a 
methodology  to  be  used  to  link 
outcomes  to  original  project  objectives 
is  required  as  well  as  a  comprehensive 
plan  to  track  participants  before,  during, 
and  after  their  fellowships. 

Aathority 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
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of  1961.  Public  Law  87-256,  as 
amended,  also  known  as  the  Fulbright- 
Hays  Act.  The  piupose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries  *  *   *; 
to  strengthen  the  ties  which  imite  us 
with  other  nations  by  demonstrating  the 
educational  and  cultiual  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  *   *  *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world."  The  funding  authority  for 
the  program  cited  above  is  provided 
through  the  Bureau  of  Educational  and 
Cultural  Affairs. 

Notice 

The  terms  and  conditions  published 
in  this  RFGP  are  binding  and  may  not 
be  modified  by  any  Bureau 
representative.  Explanatory  information 
provided  by  the  Bureau  that  contradicts 
published  language  will  not  be  binding. 
Issuance  of  the  RFGP  does  not 
constitute  an  award  commitment  on  the 
part  of  the  Government.  The  Bureau 
reserves  the  right  to  reduce,  revise,  or 
increase  proposal  budgets  in  accordance 
with  the  needs  of  the  program  and  the 
availability  of  funds.  In  addition,  it 
reserves  the  right  to  accept  proposals  in 
whole  or  in  part  and  make  an  award  or 
awards  in  accordance  with  what  serves 
the  best  interest  of  the  Regional  Scholar 
Exchange  Program.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  Bureau  procedures. 

Dated:  February  7,  2001. 
Helena  Kane  Finn, 

Acting  Assistant  Secretary  for  Educational 

and  Cultural  Affairs.  U.S.  Department  of 

State. 

[FR  Doc.  01-3756  Filed  2-14-01;  8:45  am] 
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DEPARTMENT  OF  STATE 
[Public  Notice  3577] 

Bureau  of  Educational  and  Cultural 
Affairs  Raquast  for  Grant  Proposals: 
Inttrmt  Access  and  Training  Program 
In  the  Westam  NIS 

summary:  The  Office  of  Academic 
Exchange  Programs/Exiropean  Programs 
Branch  of  the  Bureau  of  Educational  and 
Cultural  Affairs  (ECA)  annoimces  an 


open  competition  for  the  Internet 
Access  and  Training  Program  in  the 
Western  NIS.  Public  and  private  non- 
profit organizations  meeting  the 
provisions  described  in  IRS  regulation 
26  CFR  1.501(c)  may  submit  proposals 
to  administer  the  Internet  Access  and 
Training  Program  (lATP)  in  the  Western 
NIS  (Belarus,  Moldova  and  Ukraine). 
The  grantee  organization  will  oversee 
and  carry  out  lATP  operations, 
including  the  establishment  of  new 
LATP  sites  in  the  Western  NIS.  the 
maintenance  and  enhancement  of 
existing  sites,  the  development  of 
Internet  outreach  and  educational 
projects,  and  engaging  ECA  alumni  and 
other  interested  groups  in  the  lATP.  All 
activities  of  the  lATP  will  be  imdertaken 
in  regular  and  consistent  consultation 
with  the  Public  Affairs  Section  (PAS)  of 
the  U.S.  Embassy  in  each  participating 
country. 

Program  Information 

Overview 

The  LATP  sponsors  public  access 
Internet  sites  throughout  the  former 
Soviet  Union.  The  LATP  makes  e-mail 
and  the  World  Wide  Web  available  to 
ECA  alumni  and  other  target  audiences 
through  its  support  of  these  Internet 
sites.  LATP  sites  are  typically  located  at 
public  libraries,  NGOs  and  universities 
with  which  the  lATP  administering 
organization  has  entered  into  mutually 
beneficial  agreements  that  govern  how 
the  sites  are  managed  and  maintained. 
In  addition,  the  LATP  serves  as  a  means 
to  train  its  target  audiences  in  the 
effective  and  meaningful  use  of  the 
World  Wide  Web,  including  instruction 
in  the  design  and  maintenance  of 
websites,  databases  and  distance 
education  courses.  The  goals  of  the 
program  are  to  promote  the 
development  of  on-line  information 
resoxuces  in  the  Western  NIS  and  to 
facilitate  the  exposure  of  ECA  alumni 
and  targeted  audiences  to  the  World 
Wide  Web.  The  LATP  also  sponsors  a 
small  grants  competition  by  which  ECA 
alumni  and  other  groups  may  receive 
funding  for  Internet  projects  of  their 
.    own  design. 

Subject  to  the  availability  of  funds,  it 
is  anticipated  that  this  grant  will  begin 
on  or  about  September  1,  2001.  Please 
refer  to  the  Solicitation  Package  for 
further  information. 


Budget  Guidelines 

Grants  awarded  to  eligible 
organizations  with  less  than  four  years 
of  experience  in  conducting 
international  exchange  programs  will  be 
limited  to  $60,000. 


Applicants  must  submit  a 
comprehensive  budget  for  the  entire 
program.  ECA  anticipates  awarding  one 
grant  in  the  amoimt  of  $1,750,000 
($350,000  for  Belarus;  $400,000  for 
Moldova;  $1,000,000  for  Ukraine)  to 
support  the  program  and  administrative 
costs  required  to  implement  this 
program.  ECA  encourages  applicants  to 
provide  maximum  levels  of  cost  sharing 
and  funding  from  private  soiux»8  in 
support  of  its  programs.  There  must  be 
a  summary  budget  as  well  as 
breakdowns  reflecting  both 
administrative  and  program  budgets. 
Applicants  may  provide  separate  sub- 
budgets  for  each  program  component, 
phase,  location,  or  activity  to  provide 
clarification. 

Please  refer  to  the  Solicitation 
Package  for  complete  budget  guidelines 
and  formatting  instructions. 

Announcement  Title  and  Number 

All  correspondence  with  ECA 
concerning  this  RFGP  should  reference 
the  above  title  and  number  ECA/A/E/ 
EUR-01-11. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Office  of  Academic  Exchanges,  ECA/ A/ 
E/EUR,  Room  246,  U.S.  Department  of 
State,  301  4th  Street,  SW.,  Washington, 
DC  20547,  tel.  (202)  205-0525.  fax  (202) 
260-7985,  exchanges@pd.state.gov  to 
request  a  Solicitation  Package.  The 
Solicitation  Package  contains  detailed 
award  criteria,  required  application 
forms,  specific  budget  instructions,  and 
standard  guidelines  for  proposal 
preparation.  Please  specify  ECA 
Program  Officer  Sheila  Casey  on  all 
other  inquiries  and  correspondence. 

Please  read  the  complete  Federal 
Register  announcement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RFGP  deadline  has  passed. 
Department  of  State  staff  may  not 
discuss  this  competition  with  applicants 
imtil  the  proposal  review  process  has 
been  completed. 

To  Download  a  Solicitation  Package  Via 
Internet 

The  entire  Solicitation  Package  may 
be  downloaded  from  ECA's  website  at 
http://exchanges.state.gov/education/     • 
RFGPs.  Please  read  all  information 
before  downloading. 

Deadline  for  Proposals 

All  proposal  copies  must  be  received 
at  the  Bureau  of  Educational  and 
Cultural  Affairs  by  5  p.m.  Washington, 
DC  time  on  Friday.  April  6.  2001  Faxed 
dociunents  will  not  be  accepted  at  any 
time.  Docimients  postmarked  the  due 
date  but  received  on  a  later  date  will  not 
be  accepted.  Each  applicant  must  ensure 
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that  the  proposals  are  received  by  the 
above  deadline. 

Applicants  must  follow  all 
instructions  in  the  Solicitation  Package. 
The  ori^al  and  eight  (8)  copies  of  the 
application  should  be  sent  to:  U.S. 
Department  of  State,  SA-44,  Bureau  of 
Educational  and  Cultural  ABaiis,  Ret: 
ECA/A/E/EUR-01-11,  Program 
Management,  ECA/EX/PM,  Room  534, 
301  4th  Street.  SW.,  Washington.  DC 
20547. 

Applicants  must  also  submit  the 
"Executive  Summary"  and  "Proposal 
Narrative"  sections  of  the  proposal  on  a 
3.5'  diskette,  formatted  for  DOS.  These 
documents  must  be  provided  in  ASCII 
text  (DOS)  format  with  a  maximum  line 
length  of  65  characters.  EGA  will 
transmit  these  files  electronically  to  the 
Public  Affairs  Sections  at  U.S. 
Embassies  for  review,  with  the  goal  of 
reducing  the  time  it  takes  to  obtain 
Embassy  comments  for  ECA's  grants 
review  process. 

Diversity,  Freedom  and  Democracy 
Guidelines 

Pursuant  to  ECA's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social, 
and  cultural  life.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  under  the  "Support  for 
Diversity"  section  for  specific 
suggestions  on  incorporating  diversity 
into  the  total  proposal.  Public  Law  104- 
319  provides  that  "in  carrying  out 
programs  of  educational  and  cultural 
exchange  in  countries  whose  people  do 
not  fully  enjoy  freedom  and 
democracy."  ECA  "shall  take 
appropriate  steps  to  provide 
opportunities  for  participation  in  such 
programs  to  human  rights  and 
democracy  leaders  of  such  countries." 
Public  Law  106—113  requires  that  the 
governments  of  the  countries  described 
above  do  not  have  inappropriate 
influence  in  the  selection  process. 
Proposals  should  reflect  advancement  of 
these  goals  in  their  program  contents,  to 
the  full  extent  deemed  fiaasible. 

Review  Process 

ECA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
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deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  All 
eligible  proposals  will  be  reviewed  by 
the  program  oifice.  as  well  as  by  the 
Public  Diplomacy  Sections  overseas, 
where  appropriate.  Eligible  proposals 
will  be  subject  to  compliance  with 
Federal  and  ECA  regulations  and 
guidelines  and  forwarded  to  Department 
of  State  grant  panels  for  advisory 
review.  Proposals  may  also  be  reviewed 
by  the  Office  of  the  Legal  Adviser  or  by 
other  Department  elements.  Final 
funding  decisions  are  at  the  discretion 
of  the  Department  of  State's  Acting 
Assistant  Secretary  for  Educational  and 
Cultural  Affairs.  Final  technical 
authority  for  assistance  awards  (grants 
or  cooperative  agreements)  resides  with 
ECA's  Grants  Officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

1.  Program  Development  and 
Management:  The  proposal  shoidd 
exhibit  originality,  substance,  precision, 
innovation,  and  relevance  to  ECA's 
mission.  Objectives  should  be 
reasonable,  feasible  and  flexible.  The 
proposal  should  clearly  demonstrate 
how  the  grantee  organization  will  meet 
the  program's  objectives.  A  relevant 
work  plan  should  demonstrate 
substuitive  undertakings  and  logistical 
capacity.  The  work  plan  should  adhere 
to  the  program  overview  and  guidelines 
described  above. 

2.  Multiplier  Effect/Impact:  The  lATP 
should  strengthen  long-term  mutual 
understanding,  includLag  maximum 
sharing  of  information  and  Internet 
expertise.  The  grantee  organization 
shQuld  include  ECA  alimrni  as  a 
resource  for  facilitating  L\TP  outreach 
and  education. 

3.  Support  of  Diversity:  The  proposal 
should  demonstrate  the  grantee 
organization's  commitment  to 
promoting  the  awareness  and 
understanding  of  diversity  through 
geographic  distribution  of  lATP  sites 
and  outreach  to  groups  identified  in 
consultation  with  PAS  officers  in    ' 
Belariis,  Moldova  and  Ukraine. 

4.  Institution's  Record/Ability:  The 
proposal  should  demonstrate  an 
institutional  record  of  successful 
administration  of  Internet  programs. 
Proposed  personnel  and  institutional 
resources  should  be  adequate  and 
appropriate  to  achieve  the  program's 
goals. 

5.  Project  Evaluation:  The  proposal 
should  include  a  plan  to  evaluate  the 


success  of  the  lATP.  ECA  recommends 
that  the  proposal  include  a  draft  survey 
questioimaire  or  other  technique,  plus  a 
description  of  methodologies  that  can  be 
used  to  link  outcomes  to  original  project 
objectives.  The  grantee  organization  will 
be  expected  to  submit  periodic  progress 
reports  that  elucidate  the  successes 
achieved,  and  obstacles  encountered,  by 
the  L\TP. 

6.  Cost-effectiveness  and  Cost 
Sharing:  The  overhead  and 
administrative  components  of  the 
proposal,  including  salaries  and 
honoraria,  should  be  kept  as  low  as 
possible.  All  other  items  should  be 
necessary  and  appropriate.  The  proposal 
should  maximize  cost  sharing  through 
other  private  sector  support  as  well  as 
institutional  direct  func&ng 
contributions. 

7.  Follow-on  and  Sustainability:  The 
proposal  should  provide  a  plan  for 
continued  follow-on  activity  that 
ensures  that  ECA-supported  programs 
are  not  isolated  events,  but  have 
meaning  and  scope  beyond  the  time  the 
actual  exchange  took  place.  The 
proposal  shoiUd  address  the  feasibility 
of  sustaining  viable  lATP  sites  and 
training  seminars  after  ECA  funding 
ends. 

Authority 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961,  Public  Law  87-256,  as 
amended,  also  known  as  the  Fulbright- 
Hays  Act.  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries  *  *  *; 
to  strengthen  the  ties  which  unite  us 
with  other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  *  *  •  and  thus  to  assist  in  the 
development  of  fiiendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world."  The  funding  authority  for 
the  program  above  is  provided  in  part 
through  the  FREEDOM  Support  Act  of 
1993. 

Notice 

The  terms  and  conditions  published 
in  this  RFGP  are  binding  and  may  not 
be  modified  by  any  ECA  representative. 
Explanatory  information  provided  by 
EGA  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFGP  does  not  constitute  an 
award  commitment  on  the  part  of  the 
Government  ECA  reserves  the  right  to 
reduce,  revise,  or  increase  proposal 
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budgets  in  accordance  with  the  needs  of 
the  program  and  the  availability  of 
funds.  Awards  made  will  be  subject  to 
periodic  reporting  and  evaluation 
requirements. 

Notification 

Final  awards  cannot  be  made  imtil 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  ECA  procedures. 

I  j  Dated:  February  9.  2001. 

Helena  Kane  Finn, 

Acting  Assistant  Secretary  for  Educational 

and  Cultural  Affairs,  U.S.  Department  of 

State. 

[FR  Doc.  01-3879  Filed  2-14-01;  8:45  am) 

WLUNQ  CODE  4710-06-^ 


TENNESSEE  VALLEY  AUTHORITY 

Supplemental  Environmental  Impact 
Statentent:  Browma  Ferry  Nuclear  Plant 
Operating  LIcenae  Renewal 

AGENCY:  Tennessee  Valley  Authority. 
ACTION:  Notice  of  intent. 


SUMMARY:  This  notice  is  provided  in 
accordance  with  the  Council  on 
Environmental  Quality's  regulations  (40 
CFR  parts  1500-1508)  and  TVA's 
procedures  for  implementing  the 
National  Environmental  Policy  Act.  The 
Tennessee  Valley  Authority  (TV A)  will 
prepare  a  supplemental  environmental 
Impact  statement  (SEIS)  to  address  the 
environmental  impacts  associated  with 
obtaining  license  extensions  for  the 
Browns  Ferry  Nuclear  Plant  (BFN) 
located  in  Limestone  Coimty.  Alabama. 
Renewal  of  the  operating  licenses  will 
allow  the  plant  to  continue  to  operate 
for  an  additional  20  years  beyond  the 
expiration  dates  of  the  current  operating 
licenses.  The  regulations  of  the  Nuclear 
Regulatory  Commission  (NRC)  in  10 
CFR  part  54  set  forth  the  applicable 
license  extension  requirements.  This 
SEIS  will  also  consider  the  impacts  of 
the  possible  restart  of  Unit  1,  which  has 
been  in  a  non-operational  status  since 
1985,  with  an  extended  operating 
license.  At  this  early  stage,  TVA 
contemplates  that  the  action  alternatives 
in  the  EIS  could  include  a  combination 
of  license  renewal  and  restart  of  Unit  1. 
The  no-action  alternative  considered  is 
a  decision  by  TVA  to  not  seek  renewal 
of  the  operating  licenses  for  the  BFN 
units.  Public  comment  is  invited 
concerning  both  the  scope  of 
alternatives  and  environmental  issues 
that  should  be  addressed  as  part  of  the 
SEIS. 

DATES:  Comments  on  the  scope  of  the 
SEIS  must  be  postmarked  or  e-mailed  no 


later  than  March  23,  2001  to  ensure 
consideration. 

ADDRESSES:  Written  comments  or  e- 
mails  on  the  scope  of  issues  to  be 
addressed  in  the  SEIS  should  be  sent  to 
Bruce  L.  Yeager,  Senior  Specialist, 
National  Environmental  Policy  Act, 
Environmental  Policy  and  Planning, 
Tennessee  Valley  Authority,  400  West 
Summit  Hill  Drive,  Mail  Stop  WT  8C- 
K,  Knoxville,  Tennessee  37902  (e-mail: 
blyeager©tva.gov) . 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  L.  Wilson,  Nuclear  Licensing 
Staff,  Tennessee  Valley  Authority,  1101 
Market  Street,  Mail  Stop  BR  4X-C, 
Chattanooga,  Tennessee,  37402  (e-mail: 
clwilson®tva.gov),  Roy  V.  Carter, 
Tennessee  Valley  Authority.  Mail  Stop 
CEB  4C-M,  Muscle  Shoals,  Alabama. 
35662  (e-mail:  rvcarter@tva.gov)  or 
Bruce  Yeager,  Tennessee  Valley 
Authority,  400  West  Smnmit  ffill  Drive, 
Mail  Stop  WT  8C-K,  Knoxville, 
Teimessee  37902  (e-mail: 
blyeager@tva.gov) . 

SUPPLEMENTARY  INFORMATION: 

Background 

The  proposal  to  renew  the  operating 
licenses  for  the  Browns  Ferry  Nuclear 
Plant  (BFN)  was  part  of  a  system-wide 
evaluation  of  futiire  power  needs.  A 
range  of  options  to  meet  those  needs 
was  evaluated  in  TVA's  Integrated 
Resource  Plan  and  Environmental 
Impact  Statement.  Energy  Vision  2020, 
released  on  December  21, 1995. 

"The  Final  Environmental  Statement 
for  BFN  was  published  in  1972.  BFN 
was  TVA's  first  nuclear  power  plant. 
The  facility  is  located  on  an  840-acre 
tract  adjacent  to  Wheeler  Reservoir  in 
Limestone  Coimty,  Alabama,  10  miles 
southwest  of  Athens,  Alabama.  BFN  has 
three  General  Electric  boiling  water 
reactors  and  associated  turbine- 
generators  that  can  produce  more  than 
3,000  megawatts  (MW)  of  power.  Unit  1 
began  commercial  operation  in  August 
1974,  Unit  2  in  1975  and  Unit  3  in  1977. 
An  extended  shutdown  of  all  units  at 
Browns  Ferry  began  in  1985  to  review 
the  TVA  nuclear  power  program.  Unit  2 
returned  to  service  in  May  1991  and 
Unit  3  in  November  1995.  Unit  1  has 
been  idled  since  1985,  and  changes 
would  be  necessary  prior  to  restarting 
the  unit.  The  ciurent  operating 
characteristics  of  Units  2  and  3  are 
considered  representative  of  future 
operations  at  Browns  Ferry  because  of 
the  chemges  in  personnel,  procedures, 
and  equipment  that  occurred  during  and 
following  the  extended  regulatory 
outage  which  began  in  1985.  For 
example,  since  return  to  service  from 
the  regulatory  outage.  Units  2  and  3 


have  performed  well  with  consistently 
higher  levels  of  availability  smd 
generating  capacity  than  before  the 
outage. 

Proposed  Action 

TVA  proposes  to  submit  an 
application  to  the  Nuclear  Regulatory 
Commission  (NRC)  requesting  renewal 
of  BFN  operating  licenses.  Renewal  of 
the  current  operating  licenses  would 
permit  operation  for  an  additional 
twenty  years  past  the  current  (original) 
40-year  operating  license  terms  which 
expire  in  2014  and  2016  for  Units  2  and 
3,  respectively.  The  Unit  1  operating 
license  expires  in  2013.  License  renewal 
of  the  operating  BFN  facilities  does  not 
involve  new  major  construction  or 
modifications  beyond  normal 
maintenance  and  minor  refurbishment. 

The  SEIS  will  also  examine  the 
impacts  associated  with  the  possible 
recovery  and  restart  of  Unit  1 ,  which 
has  been  in  a  non-operational  status  for 
15  years.  Among  the  impacts  to  be 
examined  in  this  SEIS  are  those 
resulting  from  thermal  (heat)  discharges 
to  Wheeler  Reservoir  associated  with 
three-unit  operation.  The  cooling 
capaicity  necessary  to  mitigate  thermal 
impacts  under  the  various  alternatives 
would  also  be  examined  in  the  SEIS. 
Other  aspects  of  the  actions  under 
consideration  include  the  impacts 
associated  with  a  spent  fuel  storage 
facility  and  a  few  new  office  buildings. 

Independent  of  the  matters 
considered  in  the  SEIS,  TVA  is 
considering  a  project  which  would 
uprate  the  maximum  operating  power 
level  of  Units  2  and  3  to  120  percent  of 
their  originally  licensed  power  levels.  If 
this  project  is  approved,  the  various 
alternatives  in  the  SEIS  will  be  modified 
as  appropriate  to  reflect  the  higher 
operating  levels.  If  Unit  1  is  returned  to 
service,  it  is  currently  contemplated  that 
it  would  also  be  operated  at  120  percent 
of  its  originally  hcensed  power  level. 
Additional  information  about  the  uprate 
project  is  available  from  the  contacts 
listed  above. 

Range  of  Alternatives 

As  required  by  Council  on 
Environmental  Quality  (CEQ) 
regulations  (40  CFR  1502.14).  TVA  will 
evaluate  a  reasonable  range  of 
alternatives  in  this  SEIS.  Action 
alternatives  TVA  is  currently 
considering  include  license  extensions 
for  Units  2  and  3  to  continue  power 
operation  for  an  additional  20  years,  and 
the  possible  retvim  to  service  of  Unit  1 
with  a  20-year  license  extension.  TVA 
will  also  consider  a  "no  action" 
alternative  which  would  be  a  decision 
by  the  TVA  Board  of  Directors  to  not 
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pursue  license  renewal.  Under  the  no 
action  alternative  the  plant  would  cease 
to  produce  power  and  TVA  would 
choose  one  of  the  decommissioning 
options.  Under  this  alternative,  the 
power  no  longer  being  produced  by 
Browns  Ferry  may  or  may  not  be 
generated  or  obtained  by  other  means. 

Preliminary  Identification  of 
EnTironmental  Issues 

This  SEIS  will  discuss  the  need  to 
continue  to  operate  the  plant  and  will 
describe  the  existing  environmental, 
cultural,  recreational,  and 
socioeconomic  resources.  The  SEIS  will 
consider  the  potential  environmental 
impacts  resulting  from  refurbishment, 
operation  and  maintenance  of  the 
existing  facilities,  as  well  as  any 
additional  impacts  from  returning  Unit 
1  to  service.  TVA's  evaluation  of 
environmental  impacts  to  resources  will 
include,  but  not  necessarily  be  limited 
to,  the  potential  impacts  on  air  quality, 
surface  and  groimd  water  quality  and 
resources,  vegetation,  wildlife,  aquatic 
ecology,  endangered  and  threatened 
species,  floodplains,  wetlands  and 
wetland  wildlife,  aesthetics  and  visual 
resources,  land  use,  cultural  and 
historic  resources,  light,  noise, 
socioeconomics,  transportation,  spent 
fuel  management,  and  radiological 
impacts.  These  concerns  and  other 
important  issues  identified  during  the 
scoping  process  will  be  addressed  as 
appropriate  in  the  SEIS. 

Additionally,  TVA  will  review  the 
Generic  Environmental  Impact 
Statement  for  License  Renewal  of 
Nuclear  Plants  (GEIS),  NUREG-1437,  in 
which  the  U.S.  Nuclear  Regulatory 
Commission  (NRC)  considered  the 
environmental  effects  of  renewing 
nuclear  power  plant  operating  licenses 
for  a  20-year  period  (results  are  codified 
in  10  CFR  Part  51).  The  GEIS  identifies 
92  environmental  issues  and  reaches 
generic  conclusions  on  enviromnental 
impacts  for  69  of  those  issues  that  apply 
to  all  plants  or  to  plants  with  specific 
design  or  site  characteristics.  It  is 
expected  that  the  generic  assessment  in 
NRC's  HIS  would  be  relevant  to  the 
assessment  of  impacts  of  the  proposed 
actions  at  the  Browns  Ferry  Plant. 
Information  from  NRC's  EIS  that  is 
relevant  to  the  current  assessment 
would  be  incorporated  by  reference 
following  the  procedures  described  in 
40  CFR  1502.21.  Alternatively.  TVA 
may  choose  to  tier  off  this  EIS  after  first 
adopting  this  EIS  in  accordance  with  40 
CFR  1506.3.  Additional  plant-specific 
review  would  Ukely  be  necessary  for  the 
remaining  issues,  which  are 
encompassed  by  the  range  of  resource 
issue  areas  identified  above. 
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Public  Participation 

This  Supplemental  Environmental 
Impact  Statement  (SEIS)  is  being 
prepared  to  provide  the  public  an 
opportunity  to  provide  input  to  TVA's 
assessment  of  the  environmental 
impacts  of  the  suite  of  proposals  at  BFN 
including  the  request  for  license 
renewal  and  the  possible  return  to  ' 
service  of  Unit  1.  The  SEIS  will  also 
serve  to  inform  the  public  and  the 
decision-makers  of  the  reasonable 
alternatives  that  would  minimize 
adverse  impacts. 

The  scoping  process  will  include  both 
interagency  and  public  scoping.  The 
agencies  expected  to  participate  in 
interagency  scoping  include  the  U.S. 
Army  Corps  of  Engineers,  U.S.  Fish  and 
Wildlife  Service,  various  State  of 
Alabama  agencies  including  the 
Department  of  Environmental 
Management,  and  other  federal,  state 
and  local  agencies  as  appropriate. 
The  pubUc  is  invited  to  submit 
written  comments  or  e-mail  comments 
on  the  scope  of  this  SEIS  no  later  than 
the  date  given  under  the  DATES  section 
of  this  notice. 

Comments  may  also  be  provided  in  an 
oral  or  written  format  at  the  public 
scoping  meeting.  TVA  will  conduct  a 
public  meeting  on  the  scope  of  the  SEIS 
in  Limestone  County.  Alabama,  on 
Tuesday,  March  6,  2001.  The  meeting 
will  be  held  at  the  Aerospace 
Technology  Building  Auditorium  on  the 
campus  of  Calhoun  State  Community 
College  on  Highway  31  North. 
Registration  for  the  meeting  will  be  from 
6  to  6:30  p.m.  There  will  be  visual 
displays  and  information  handouts 
available  during  the  registration  period. 
The  meeting  will  begin  with  brief 
presentations  by  TVA  staff  explaining 
the  SEIS  process  and  the  proposed 
license  renewal  project.  Following  these 
presentations  there  will  be  group 
discussions  facifitated  by  staff  of  TVA 
and  Calhoun  State  Community  College 
to  record  the  issues  and  concerns  that 
the  public  believes  should  be 
considered  in  the  SEIS. 

Upon  consideration  of  the  scoping 
comments,  TVA  wrill  develop 
alternatives  and  identify  important 
environmental  issues  to  be  addressed  in 
the  SEIS.  Following  analysis  of  the 
environmental  consequences  of  each 
alternative,  TVA  will  prepare  a  draft 
SEIS  for  public  review  and  conunent. 
Notice  of  availability  of  the  draft  SEIS 
will  be  published  in  the  Federal 
Register.  TVA  will  solicit  written 
comments  on  the  draft  SEIS  through  this 
Federal  Register  notice.  Any  meetings 
that  are  scheduled  to  comment  on  the 
draft  SEIS  will  be  announced  by  TVA. 


TVA  expects  to  release  a  final  SEIS  by 
January  2002. 

Dated:  February  9,  2001. 
Kathryn  J.  |ackson, 

Executive  Vice  President,  River  System 
Operations  &■  Environment. 
[FR  Doc.  01-3823  Filed  2-14-01;  8:45  am] 
BILUNG  COOe  812(MW-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Request  From  the 
Office  of  Management  and  Budget 
(0MB)  of  Six  Current  Public 
Collections  of  Information 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice. 


summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  the  FAA  invites  public 
comment  on  six  currently  approved 
public  information  collections  which 
will  be  submitted  to  0MB  for  renewal. 
DATES:  Comments  must  be  received  on 
or  before  April  16,  2001. 
ADDRESSES:  Comments  may  be  mailed 
or  delivered  to  the  FAA  at  the  following 
address:  Ms.  Judy  Street,  Room  613, 
Federal  Aviation  Administration, 
Standards  and  Information  Division, 
APF-100,  800  Independence  Ave.,  SW., 
Washington,  DC  20591. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Judy  Street  at  the  above  address  or  on 
(202)  267-9895. 

SUPPLEMENTARY  INFORMATION:  the  FAA 
solicits  comments  on  the  following  six 
current  collections  of  information  in 
order  to  evaluate  the  necessity  of  the 
collection,  the  acciuacy  of  the  agency's 
estimate  of  the  burden,  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected,  and  possible  ways  to 
minimize  the  burden  of  the  collection. 
Following  are  short  synopses  of  the 
information  collection  activities  which 
will  be  submitted  to  0MB  for  review 
and  request  for  renewal: 

1.  2120-0001,  Notice  of  Proposed 
Construction  or  Alteration  and  Notice  of 
Actual  Construction  or  Alteration,  and 
Project  Status  Request.  Federal 
regulations  require  all  persons  to  report 
proposed  or  actual  construction/ 
alteration  of  structures  affecting  air 
safety.  The  reporting  requirements  as 
prescribed  in  14  CFR  Part  77  affects  any 
persons  or  business  planning  to 
construct  or  alter  a  structure  that  may 
affect  air  safety.  The  information  is  used 
to  ensure  the  safe  and  efficient  use  of 
the  navigable  airspace  by  aircraft.  The 
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current  estimated  annual  reporting 
burden  on  the  public  is  8,820  hours. 

2.  2120-0022,  Certification: 
Mechanics  Repairmen,  Parachute 
Riggers,  juid  Inspection  Authorizations, 
FAR-65.  FAR  part  65  prescribes  rules 
governing  the  issuance  of  certificates 
and  associated  rating  for  mechanics, 
repairmen,  parachute  riggers,  and  the 
issuance  of  inspection  authorizations. 
The  ciirrent  estimated  annual  burden  is 
28,943  hours. 

3.  2120-0056,  Report  of  Inspections 
Required  by  Airworthiftess  Directives. 
The  Airworthiness  Directive  (AD)  is  the 
medium  used  by  the  FAA  to  provide 
notice  to  aircraft  owners  and  operators 
that  an  unsafe  condition  exists  and  to 
prescribe  the  conditions  and/or 
limitations,  including  inspections, 
under  which  the  product  may  continue 
to  be  operated.  AD's  are  issued  to 
require  corrective  action  to  correct 
unsafe  conditions  in  aircraft  engines, 
propellers,  and  appliances.  Reports  of 
inspections  are  often  needed  when 
emergency  corrective  action  is  taken  to 
determine  if  the  action  was  adequate  to 
correct  the  unsafe  condition.  The 
respondents  are  an  estimated  81,000 
owners/ operators.  The  current  estimated 
annual  bvuden  is  6.771  hours. 

4.  2120-0101,  Physiological  training. 
This  report  is  necessary  to  establish 
qualifications  of  eligibility  to  receive 
voluntary  physiological  training  and 
will  be  used  as  proper  evidence  of 
training.  An  application  form  is 
completed  by  pilots  and  crewmembers 
is  a  request  to  receive  voluntary 
physiological  training.  The  current 
BStimated  annual  burden  is  5,500  hours. 

5.  2120-0524.  High  Density  Traffic 
airports;  Slot  Allocation  and  Transfer 
Methods.  The  information  collection 
requirements  of  the  rule  involve  the  air 
carriers  or  commuter  operators  notif5dng 
the  FAA  of  their  current  and  planned 
activities  regarding  use  of  the  arrival 
and  departure  slots  at  the  high-density 
airports.  The  FAA  logs,  verifies,  and 
processes  the  requests  made  by  the 
operators.  This  information  is  used  to 
allocate  and  withdraw  takeoff  and 
landing  slots  at  the  high-density 
airports,  and  confirms  transfers  of  slots 
made  among  the  operators.  The  current 
estimated  annual  burden  is  2.581  hours. 

6.  2120-0628,  Employment  History 
Verification,  and  Criminal  History 
Records  Check.  The  rule  requires 
screeners  and  their  supervisors  to 
complete  employment  background 
checks.  The  ciirrent  estimated  annual 
burden  is  2,969  hours. 


Issued  in  Washington,  DC,  on  February  9, 
2001. 

Steve  Hopkins. 

Manager,  Standards  and  Information 
Division,  APF-100. 

[FR  Doc.  01-3899  Filed  2-14-01;  8:45  am] 
BiLUNQ  cooe  4ail>-1S-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
01-05-C-OO-ABE  To  Impose  and  Use 
Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  the  l^high  Valley 
International  Airport,  Allentown,  PA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  revenue 
from  a  PFC  at  the  Lehigh  Valley 
International  airport  under  the  , 

provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  March  19,  2001. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Harrisburg  Airports  District 
Office.  3911  Hartzdale  Drive,  Camp  Hill, 
PA  17011. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  George 
Doughty,  Airport  Director,  Lehigh 
Valley  International  Airport,  at  the 
following  address:  3311  Airport  Road, 
Allentown,  PA  18103. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Lehigh- 
Northampton  Airport  Authority  under 
section  158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sullivan.  Team  Leader, 
Airports  District  Office.  3911  Hartzdale 
Drive,  Camp  Hill,  Pennsylvania.  (717) 
730-2832.  The  application  may  be 
reviewed  in  person  at  the  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at  the 
Lehigh  Valley  International  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  IX  of  the  Omnibus  Budget 


Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  February  8.  2001,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Lehigh-Northampton 
Airport  Authority  was  substantially 
complete  within  the  requirements  of 
section  158.25  of  Part  158.  The  FAA 
will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  May  10,  2001. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  Application  No.:  01-05-C-OO- 
ABE. 
Level  of  the  Proposed  PFC:  $3.00. 
Proposed  Charge  Effective  Date:  June 
1,  2001. 

Proposed  Charge  Expiration  Date: 
June  1. 2003. 

Total  Estimated  PFC  Revenue: 
$2,807,573. 

Brief  Description  of  Proposed 
Projectfs): 
—Land  Acquisition  R/W  24 — Noise- 

Toye  Settiemrait 
—Land  Acquisition  R/W  24  RPZ— 
Piechota,  Stahley,  FeastaPizza,  Fegley 
Electronics 
—Land  Acquisition  R/W  13  Approach- 
Sovereign  Bank/ ABE  Industrial 
— Land  Acquisition  R/W  24  Noise — 

Mobile  Homes 
— Land  Acquisition  R/W  13  Approach— 

WUlow  Brook/Willow  Brook  East 
—Land  Acquisition  R/W  24  KPZ—Dt. 

Prah  and  Partridge  Peartree 
— Install  Mimic  Panel 
—Purchase  ARFF  Vehicle 
— Conduct  Master  Plan 
—Rehabilitate  R/W  6-24 
— Construct  Air  Cargo  Apron 
— Install  Noise  Monitoring  System 
—Conduct  Part  150  Study 
— Construct  RON  Apron 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi/ 
Commercial  Operators  (ATCO)  filing 
form  18-31. 

Any  person  my  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  airports  office  located  at:  1 
Aviation  Plaza,  Airports  Division,  AEA- 
610,  Jamaica,  New  York.  11434-4809. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  offices  of 
the  Lehigh-Northampton  Airport 
Authority. 
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Issued  in  Camp  Hill,  Pennsylvania,  on 
February  8,  2001. 

Sharon  A.  Daboin, 

Manager,  Harrisburg  ADO,  Eastern  Region. 
[FR  Doc.  01-3900  Filed  2-14-01;  8:45  am] 

BUJNO  COM  4*10-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Nalional  Highway  Traffic  Safety 
Administration 

Announcing  tlie  Fourtti  Quartarty 
Maating  of  ttw  Crash  Injury  Research 
and  Engineering  Networtc 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Meeting  announcement. 

SUMMARY:  This  notice  announces  the 
Fourth  Quarterly  Meeting  of  members  of 
the  Crash  Injury  Research  and 
Engineering  Network.  CIREN  is  a 
collaborative  effort  to  conduct  research 
on  crashes  and  injuries  at  nine  Level  1 
Traimia  Centers  which  are  linked  by  a 
computer  network.  Researchers  can 
review  data  and  share  expertise,  which 
could  lead  to  a  better  understanding  of 
crash  injury  mechanisms  and  the  design 
of  safer  vehicles. 
DATE  AND  TIME:  The  meeting  is 
scheduled  from  9  a.m.  to  5  p.m.  on 
March  16,  2001. 

ADDRESSES:  The  meeting  will  be  held  in 
Room  6200-04  of  the  U.S.  Department 
of  Transportation  Building,  which  is 
located  at  400  Seventh  Street.  SW.. 
Washington.  DC. 

SUPPLEMENTARY  INFORMATION:  The 
CIREN  System  has  been  established  and 
crash  cases  have  been  entered  into  the 
database  by  each  Center.  NHTSA  has 
held  three  Annual  Conferences  where 
QREN  research  results  were  presented. 
Further  information  about  the  three 
previous  CIREN  conferences  is  available 
through  the  NHTSA  website  at:  http:// 
www-nrd.nhtsa.dot.gov/include/ 
bioandtrauma/ciren-final.htm. 
NHTSA  held  the  first  quarterly  meeting 
on  May  5.  2000,  with  a  topic  of  lower 
extremity  injiuies  in  motor  vehicle 
crashes,  the  second  quarterly  meeting 
on  July  21,  2000.  with  a  topic  of  side 
impact  crashes,  and  the  third  quarterly 
meeting  on  November  30,  2000,  with  a 
topic  of  thoracic  injuries  in  crashes. 
Information  from  the  May  5,  July  21, 
and  November  30,  2000,  meetings  are 
also  available  through  the  NHTSA 
website. 

NHTSA  plans  to  continue  holding 
quarterly  meetings  on  a  regular  basis  to 
disseminate  CIRD4  information  to 
interested  parties.  This  is  the  fourth 
such  meeting.  The  topic  for  this  meeting 


is  offset  frontal  collisions.  Subsequent 
meetings  have  tentatively  been 
scheduled  for  June,  September,  and 
December  2001.  These  quarterly 
meetings  will  be  in  lieu  of  an  anmml 
CIREN  conference. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Donna  Stemski,  Office  of  Human- 
Centered  Research,  400  Seventh  Street, 
SW.,  Room  6206,  Washington,  DC 
20590,  telephone:  (202)  366-5662. 

Issued  on:  February  8,  2001. 
Raymond  P.  Owings, 

Associate  Administrator  for  Research  and 
Development,  National  Highway  Traffic 
Safety  Administration. 
[FR  Doc.  01-3831  Filed  2-14-01;  8:45  am] 

MUMG  CODE  401 0-S»-P 


DEPARTMENT  OF  TRANSPORTATION 

Reaaarch  and  Special  Programs 
Administration 

[Docket  RSPA-98-4957  NoUoe  26] 

Agency  Information  Coiiection 
AcUvitlas:  Proposed  Collection; 
Comment  Reqiiast 

ACTION:  Request  for  public  comment. 


AGENCY:  Research  and  Special  Programs 
Administration,  DOT. 
summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Research  and  Special  Programs 
Administration  (RSPA)  is  requesting  to 
renew  its  information  collection 
"Reporting  of  Safety-Related  Conditions 
on  Gas.  Hazardous  Liquid  and  Carbon 
Dioxide  Pipelines  and  Liquefied  Natural 
Gas  Facilities".  The  public  has  60  days 
to  provide  comments. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Marvin  Fell,  Office  of  Pipeline  Safety, 
Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation  400  Seventh  Street,  SW., 
Washington,  DC  20590,  (202)  366-€205, 
or  by  Fax  (202)  366-4566.  or  via 
electronic  mail  at 
marvin.fiell@rspa.dot.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Reporting  of  Safety-Related 
Conditions  on  Gas.  Hazardous  Liquid, 
and  Carbon  Dioxide  Pipelines  and 
Liquefied  Natural  Gas  Facilities. 

OMB  Number:  2137-0578. 

Type  of  Request:  Renewal  of  existing 
information  collection. 

Abstract:  49  U.S.C.  60102  requires 
each  operator  of  a  pipeline  facility 
(except  master  meter)  to  submit  to  the 
Department  of  Transportation  a  written 
report  on  any  safety-related  condition 
that  causes  or  has  caused  a  significant 
change  or  restriction  in  the  operation  of 


pipeline  fecility  or  a  condition  that  is  a 
hazard  to  life,  property  or  the 
environment. 

Estimate  of  Burden:  The  average 
burden  hour  per  response  is  6  hours. 

Respondents:  Pipeline  and  Liquefied 
Natural  Gas  facility  operators. 

Estimated  response  per  year:  47. 

Estimated  Total  Annual  Burden  on 
Respondents:  282  hours. 

Frequency:  On  occasion. 

Use:  To  alert  RSPA  of  hazardous 
conditions  that  might  continue 
uncorrected. 

Copies  of  this  information  can  be 
reviewed  at  the  Dockets  Unit,  Plaza  401, 
U.S.  Department  of  Transportation,  400 
Seventh  Street,  SW,  Washington,  D.C.. 
10  a.m.  to  4  p.m.  Monday  through 
Friday  excluding  Federal  Holidays- or 
through  the  internet  at  dms.dot.gov. 

Comments  are  invited  on  (a)  the  need 
for  the  proposed  collection  of 
information  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  btu-den  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  respond  including  the  use 
of  the  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques. 
Send  comments  to  Dockets  Unit,  Plaza 
401,  U.S.  Department  of  Transportation, 
400  Seventh  Street.  SW.,  Washington. 
DC  20590  or  via  e-mail  to  dms.dot.gov. 
Please  be  sure  to  include  the  docket 
niunber  4957. 

Issued  in  Washington.  DC  on  February  9. 
2001. 

Stacey  L  Gerard. 

Associate  Administrator  for  Pipeline  Safety. 
(FR  Doc.  01-3830  Filed  2-14-01;  8:45  am] 
MJJNQCOOE  4»10-aO-P 


DEPARTMENT  OF  THE  TREASURY 

SutHnission  for  OMB  Review; 
Comment  Request 

February  8.  2001. 

The  Department  of  Treasury  has 
submitted  the  following  public  ^- 

information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
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nformation  collection  should  be 
iddressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue,  NW..  Washington.  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  March  19,  2001  to 
be  assured  of  consideration. 

Bureau  of  the  Public  Debt  CPD) 

OMB  Number:  1535-0023. 
Form  Number:  PD  F  4000. 
Type  of  Review:  Extension. 
Title:  Request  to  Reissue  United  States 
Savings  Bonds. 

Description:  The  form  is  used  by 
owners  to  identify  seciuities  for  which 
reissue  is  requested  and  to  indicate  the 
uew  registration  required. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
600.000. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden 
Hours:  300.000  hours. 

OMB  Number:  1535-0042. 
Form  Number:  PD  F  2216. 
Type  of  Review:  Extension. 
Title:  Application  by  Preferred 
Creditor  for  Disposition  Without 
Administration  Where  Deceased 
Owner's  Estate  Includes  United  States 
Registered  Securities  and/or  Related 
Checks  in  an  Amount  not  Exceeding 
$500. 

Description:  PD  F  2216  is  used  by  a 
preferred  creditor  of  a  decedent's  estate 
to  request  payment  of  savings  bonds/ 
notes  and/or  related  checks  not 
exceeding  $500,  when  estate  is  not 
being  administered. 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit. 

Estimated  Number  of  Respondents: 
5.000. 

Estimated  Burden  Hours  Per 
Respondent:  10  miAutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden 
Hours:  835  hours. 

OMB  Number:  1535-0062. 
Form  Number:  PD  F  2966. 
Type  of  Review:  Extension. 
Title:  Special  Bond  of  Indemnity  to 
the  United  States  of  America. 

Description:  The  form  is  used  by  the 
purchaser  of  savings  bonds  in  a  cbain 
letter  scheme  to  request  refund  of  the 
purchase  price  of  the  bonds.     *^ 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
5.000. 

Estimated  Burden  Hours  Per 
Respondent:  8  minutes. 


Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden 
Hours:  665  hours. 

OMB  Number:  1535-0091. 

Form  Number:  None. 
•    Type  of  Review:  Extension. 

Title:  Regulations  governing  United 
States  Treasury  Certificates  of 
Indebtedness — State  and  Local 
Government  Series. 

Description:  These  are  regulations 
authorizing  the  issuing  of  United  States 
Treasury  Bonds,  Notes  and  Certificates 
of  Indebtedness  of  the  State  and  Local 
Government  Series. 

Respondents:  State,  Local,  or  Tribal 
Government. 

Estimated  Number  of  Respondents: 
1,000. 

Estimated  Burden  Hours  Per 
Respondent:  10  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden 
Hours:  167  hours. 

Clearance  Officer:  Vicki  S.  Thorpe, 
(304)  480-6553,  Biu«au  of  the  Public 
Debt.  200  Third  Street,  Parkersburg,  WV 
26106-1328. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington. 
DC  20503. 

Mary  A.  Able, 

Departmental  Reports.  Management  Office. 
[FR  Doc.  01-3839  Filed  2-14-01;  8:45  am] 

BILLMO  CODE  4aiO-40-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

February  8,  2001. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasvu7  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury.  Room  2110,  1425  New  York 
Avenue,  NW.,  Washington.  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  March  19,  2001  to 
be  assured  of  consideration. 

Bureau  of  the  Public  Debt  (PD) 

OMB  Number:  1535-0092. 

Form  Number:  PD  Fs  4144,  4144-1. 
4144-2.  4144-5.  4144-6.  4144-7,  and 
4144-6. 


Type  of  Review:  Extension. 

Title:  Subscription  for  Purchase  and 
Issue  of  U.S.  Treasury  Securities — State 
and  Local  Government  Series. 

Description:  The  information  is 
necessary  to  establish  the  accounts  for 
owners  of  securities  of  State  and  Local 
Government  Series. 

Respondents:  State,  Local,  or  Tribal 
Government. 

Estimated  Number  of  Respondents: 
5,000. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden 
Hours:  2,500  hoxus. 

OMB  Number:  1535-0111. 
Form  Numbers:  SB  2104,  2152,  2153, 
2205,  2253,  2272,  and  2305. 
Type  of  Review:  Extension. 
Title:  Authorization  for  Purchase  and 
Request  for  Change  United  States 
Savings  Bonds. 

Description:  These  forms  are  used  to 
authorize  employers  to  allot  funds  £rom 
employee's  pay  for  the  purchase  of 
Savings  Bonds. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
1,600,000. 

Estimated  Burden  Hours  Per 
Respondent:  1  minute. 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden 
Hours:  33,333  hours. 

OMB  Number:  1535-0127. 
Form  Number:  None. 
Type  of  Review:  Extension. 
Title:  Offering  of  United  States 
Mortgage  Guaranty  Insurance  Company 
Tax  and  Loss  Bonds. 

Description:  Regiilations  governing 
the  issue,  reissue,  and  redemption  of 
United  States  Mortgage  Guaranty 
Insurance  Company  Tax  and  Loss 
Bonds. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
37. 

Estimated  Burden  Hours  Per 
Respondent:  15  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden 
Hours:  20  hours. 

Clearance  Officer:  Vicki  S.  Thorpe, 
(304)  480-6553,  Bureau  of  the  Public 
Debt,  200  Third  Street.  Parkersburg,  WV 
26106-1328. 

OMB  Reviewer:  Alexander  T.  Hunt. 
(202)  395-7860,  Office  of  Management 
and  Budget.  Room  10226.  New 
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Executive  Office  Building.  Washington, 
DC  20503. 

Mary  A.  Able, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  01-3840  Filed  2-14-01;  8:45  am) 
aUJNG  CODE  4aiO-40-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  the  Public  Debt 

Privacy  Act  of  1974,  as  Amended; 
System  of  Records 

agency:  Bureau  of  the  Public  Debt, 

Treasury. 

ACTION:  Notice  of  a  new  Privacy  Act 

system  of  records. 

SUMMARY:  The  Treasiuy  Department, 
Bureau  of  the  Public  Debt,  proposes  to 
add  a  new  system  of  records  to  its 
inventory  of  records  systems  subject  to 
the  Privacy  Act  of  1974  (5  U.S.C.  552a), 
as  amended.  This  action  is  necessary  to 
meet  the  requirements  of  the  Privacy 
Act  to  publish  in  the  Federal  Register 
notice  of  the  existence  and  character  of 
records  systems  maintained  by  the 
agency  (5  U.S.C.  552a(e)(4)). 
DATES:  The  Bureau  of  the  Public  Debt 
invites  interested  parties  to  submit 
comments  concerning  the  new  system  of 
records  on  or  before  March  19,  2001. 
The  new  system  will  become  effective 
without  further  notice  on  March  29, 
2001  unless  comments  dictate 
otherwise. 

ADDRESSES:  Please  send  written 
comments  to:  Privacy  Act  Officer, 
Bureau  of  the  Public  Debt,  999  E  Street, 
NW.,  Room  500,  Washington,  DC 
20239-0001. 

FOR  FURTHER  (NFORMATION  CONTACT: 
Catherine  Sargent,  Information 
Resources  Management  Analyst,  (304) 
480-7751. 

SUPPLEMENTARY  INFORMATION:  The 
piupose  of  this  system  of  records  is  to 
support  Public  Debt  business  processes, 
provide  electronic  services  to  the  public 
(E-govemment),  and  improve  service  to 
investors  in  Treasury  securities. 

Participation  by  Treasury  securities 
customers  and  potential  customers  is 
entirely  voluntary.  Information 
collected  will  allow  Public  Debt  to 
personalize  services  and  provide 
choices  relating  to  the  presentation  of 
account  information  held  in  Public  Debt 
systems. 

The  new  system  of  records  report  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act  has  been  submitted  to  the 
Committee  on  Government  Operations 
of  the  House  of  Representatives,  the 
Committee  on  Governmental  A^irs  of 


the  Senate,  and  the  Office  of 
Management  and  Budget,  pursuant  to 
Appendix  I  to  OMB  Circular  A-130, 
"Federal  Agency  Responsibilities  for 
Maintaining  Records  About 
Individuals,"  dated  February  8, 1996. 

The  proposed  Treasury/BPD  .008- 
Retail  Treasury  Seciuities  Access 
Application  is  published  in  its  entirety 
below. 

Dated:  February  8,  2001. 

W.  Eari  Wright.  Jr.. 

Chief  Management  and  Administrative 
Programs  Officer. 

TREASURY/BPO.00e 

SYSTEM  name: 

Retail  Treasury  Securities  Access 
AppUcation — Treasury/BPD. 

SYSTEM  I.0CATI0N: 

Records  are  maintained  at  the 
following  Public  Debt  locations:  (1)  200 
Third  Street,  Parkersburg,  WV;  (2)  Park 
Center,  90  Park  Center,  Parkersburg, 
WV;  (3)  H.J.  Hintgen  Building,  2nd  and 
Avery  Streets,  Parkersburg,  WV;  (4) 
United  Building,  5th  and  Avery  Streets, 
Parkersburg.  WV;  and  999  E  Street,  NW., 
Washington,  DC. 

CATEOORES  OF  MOIVKMJALS  COVERED  BY  THE 
SYSTEM: 

Records  cover  those  individuals  who 
own  or  make  inquiries  concerning 
United  States  Treasury  seciirities. 

CATEGOMES  OF  RECORDS  M  THE  SYSTEM: 

The  types  of  personal  information 
collected/used  by  this  system  are 
necessary  to  ensure  the  accurate 
identification  of  individuals  doing 
business  with  Public  Debt  or  to  provide 
personalized  service  to  these 
individuals.  The  types  of  personal 
information  presently  include  or 
potentially  could  include  the  following: 

(a)  Personal  identifiers  (name, 
including  previous  name  used;  Social 
Security  number;  physical  and 
electronic  addresses;  telephone,  fax,  and 
pager  numbers); 

(b)  authentication  aids  (personal 
identification  number,  password, 
account  number,  shared-secret 
identifier,  digitized  signature,  or  other 
imique  identifier); 

(cj  customer  demographics  (age, 
gender,  marital  status,  income,  number 
in  household,  etc.);  and 

(d)  customer  preferences  (favorite 
color,  hobby,  magazine,  etc.;  preferred 
sources  for  information,  such  as 
television,  newspaper,  Internet,  etc;  or 
dates  of  importance  to  the  customer, 
such  as  birth,  anniversary,  etc.). 

AUTHORTTY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

31  U.S.C.  3101.  et  seq.  and  5  U.S.C. 
301. 


PURPOSE: 

The  purpose  of  this  system  of  records 
is  to  support  Public  Debt  business 
processes,  process  electronic  services  to 
the  pubbc  (E-govemment),  and  improve 
service  to  investors  in  Treasury 
securities. 

ROUTINE  USES  OF  RECORDS  MAINTAmED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  may  be  disclosed  to: 

(1)  Appropriate  Federal,  State*  local, 
or  foreign  agencies  or  other  public 
authority  responsible  for  investigating 
or  prosecuting  the  violations  of,  or  for 
enforcing  or  implementing  a  statute, 
rule,  regulation,  order  or  license  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation; 

(2)  A  court,  magistrate,  or 
administrative  tribunal  in  the  course  of 
presenting  evidence,  including 
disclosures  to  opposing  counsel  or 
witnesses  in  the  course  of  civil 
discovery,  litigation,  or  settiement 
negotiations,  or  in  response  to  a  court- 
ordered  subpoena,  or  in  connection 
with  criminal  law  proceedings  where 
relevant  or  potentially  relevant  to  a 
proceeding; 

(3)  A  congressional  office  in  response 
to  an  inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 

(4)  Agents  or  contractors  who  have 
been  engaged  to  assist  the  Bureau  of  the 
Public  Debt  in  the  performance  of  a 
service  related  to  this  system  of  records 
and  who  need  to  have  access  to  the 
records  in  order  to  perform  the  activity; 

(5)  The  Department  of  Justice  when 
seeking  legal  advice  or  when  (a)  the 
Department  of  the  Treasury  (agency)  or 
(b)  the  Bureau  of  the  Public  Debt,  or  (c) 
any  employee  of  the  agency  in  his  or  her 
official  capacity,  or  (d)  any  employee  of 
the  agency  in  his  or  her  individual 
capacity  where  the  Department  of 
Justice  has  agreed  to  represent  the 
employee,  or  (e)  the  United  States, 
where  the  agency  determines  that 
litigation  is  likely  to  affect  the  agency  or 
the  Bureau  of  the  Public  Debt,  is  a  party 
to  litigation  or  has  an  interest  in  such 
litigation,  and  the  use  of  such  records  by 
the  Department  of  Justice  is  deemed  by 
the  agency  to  be  relevant  and  necessary 
to  the  litigation. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  on  electronic 
media,  multiple  client-server  platforms 
that  are  backed-up  to  magnetic  tape  or 
other  storage  media,  and/ or  hard  copy. 
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retrievability: 

Records  naay  be  retrieved  by  name, 
alias  names,  Social  Security  number, 
accoimt  number,  or  other  unique 
identifier. 

SAFEGUARDS: 

Public  Debt  has  sophisticated  Internet 
firewall  seciuity  via  hardware  and 
software  configurations  as  well  as 
specffic  monitoring  tools.  Records  are 
maintained  in  controlled  access  areas. 
Identification  cards  are  verified  to 
ensure  that  only  authorized  personnel 
are  present.  Electronic  records  are 
protected  by  restricted  access 
procedures,  including  the  use  of 
passwords,  sign-on  protocols,  and  user 
authentication  that  are  periodically 
changed.  Only  employees  whose  official 
duties  reqiiire  access  are  allowed  to 
view,  administer,  and  control  these 
records. 

RETENTION  AND  DISPOSAL: 

Public  Debt  is  in  the  process  of 
requesting  approval  of  a  new  records 
schedule  that  will  permit  records  to  be 
maintained  for  not  more  than  90 
calendar  days  after  the  business 
relationship  with  the  customer  ends. 
These  records  will  not  be  destroyed 
until  we  receive  such  approval.  Paper 
records  that  are  ready  for  disposal  are 
destroyed  by  shredding  or  burning. 
Records  in  electronic  media  are 
electronically  erased  using  accepted 
techniques. 

SYSTEM  MANAGER  AND  ADDRESS: 

Assistant  Commissioner  and  Chief 
Information  Officer,  Office  of 
Information  Technology,  Biu^au  of  the 
Public  Debt,  200  Third  Stiwt, 
Parkersburg,  WV  26101. 


i[ 


NOTIFICATION  PROCEDURE: 

Individuals  may  submit  their  requests 
br  determination  of  whether  the  system 
contains  records  about  them  or  for 
access  to  records  as  provided  imder 
"Records  Access  Procedures."  Requests 
must  be  made  in  compliance  with  the 
applicable  regulations  (31  CFR  part  1, 
subpart  C).  Requests  which  do  not 
comply  fully  with  these  procedures  may 
result  in  noncompliance  with  the 
request,  but  will  be  answered  to  the 
extent  possible. 

RECORD  ACCESS  PROCEDURES: 

(1)  A  request  for  access  to  records 
must  be  in  writing,  signed  by  the 
individual  condfemed,  identify  the 
system  of  records,  and  clearly  indicate 
that  the  request  is  made  pursuant  to  the 
Privacy  Act  of  1974.  If  the  individual  is 
seeking  access  in  person,  identity  may 
be  established  by  the  presentation  of  a 
single  official  dociunent  bearing  the 


individual's  photograph  or  by  the 
presentation  of  two  items  of 
identification  without  the  photograph 
but  showing  a  name  and  signature.  If  the 
individual  is  seeking  access  by  mail, 
identity  may  be  established  by 
presenting  a  signature,  address,  and  one 
other  identifier  such  as  a  photocopy  of 
an  official  document  bearing  the 
individual's  signature.  The  Bureau  of 
the  PubUc  E)ebt  reserves  the  right  to 
require  additional  verification  of  an 
individual's  identity. 

(2)  The  request  should  be  submitted 
to  the  Assistant  Commissioner  and 
Chief  Information  Officer;  Office  of 
Information  Technology,  Bureau  of  the 
Public  Debt,  200  Third  Street, 
Parkersburg,  WV,  26101.  The  request 
must  state  whether  the  requester  wishes 
to  be  notified  that  the  record  exists  or 
desires  to  inspect  or  obtain  a  copy  of  the 
record.  If  a  copy  of  the  record  is  desired, 
the  requester  must  agree  to  pay  the  fees 
for  copying  the  dociunents  in 
accordance  witii  31  CFR  1.26(d)(2)(ii). 

contesting  record  PROCEDURES: 

Initial  amendment  requests:  (1)  A 
request  by  an  individual  contesting  the 
content  of  records  or  for  correction  of 
records  must  be  in  writing,  signed  by 
the  individual  involved,  identify  the 
system  of  records,  and  clearly  state  that 
the  request  is  made  pursuant  to  the 
Privacy  Act  of  1974.  If  the  request  is 
made  in  person,  identity  may  be 
established  by  the  presentation  of  a 
single  official  dociunent  bearing  the 
individual's  photograph  or  by  the 
presentation  of  two  items  of 
identification  without  the  photograph 
but  instead  showing  a  name  and 
signature.  If  the  request  is  made  by  mail, 
identity  may  be  established  by  the 
presentation  of  a  signature,  address,  and 
one  other  identifier  such  as  a  photocopy 
of  an  official  document  bearing  the 
individual's  signature.  The  Bureau  of 
the  PubUc  Debt  reserves  the  right  to 
require  additional  verification  of  an 
individual's  identity. 

(2)  The  initial  request  should  be 
submitted  to  the  Assistant 
Commissioner  and  Chief  Information 
Officer,  Office  of  Information 
Technology,  Bureau  of  the  Public  Debt, 
200  Third  Street,  Parkersburg,  WV. 
26101. 

(3)  The  request  should  specify:  (a)  The 
dates  of  records  in  question,  (b)  the 
specific  records  alleged  to  be  incorrect, 
(c)  the  correction  requested,  and  (d)  the 
reasons. 

(4)  The  request  must  include  available 
evidence  in  support  of  the  request. 

Appeals  from  an  initial  denial  of  a 
request  for  correction  of  records:  (1)  An 
appeal  from  an  initial  denial  of  a  request 


for  correction  of  records  must  be  in 
writing,  signed  by  the  individual 
involved,  identify  the  system  of  records, 
and  clearly  state  that  it  is  made 
pursuant  to  the  Privacy  Act  of  1974.  If 
the  individual  is  mnVing  an  appeal  in 
person,  identity  may  be  established  by 
the  presentation  of  a  single  official 
document  bearing  the  individual's 
photograph  or  by  the  presentation  of 
two  items  of  identification  without  the 
photograph  but  showing  a  name  and 
signatiu«.  If  the  individual  is  making  an 
appeal  by  mail,  identity  may  be 
established  by  the  presentation  of  a 
signature,  address,  and  one  other 
identifier  such  as  a  photocopy  of  an 
official  document  bearing  the 
individual's  signature.  The  Bureau  of 
the  Pubhc  Debt  reserves  the  right  to 
require  additional  verification  of  an 
individual's  identity. 

'    (2)  Appellate  determinations  will  be 
made  by  the  Commissioner  of  the  Public 
Debt  or  the  delegate  of  such  officer. 
Appeals  should  be  addressed  to,  or 
delivered  personally  to:  Chief  Counsel, 
Bureau  of  the  Public  Debt,  999  E  Street. 
NW.,  Room  502,  Washington,  DC 
20239-0001  (or  as  otherwise  provided 
fpr  in  the  appUcable  appendix  to  31  CFR 
part  1,  subpart  C),  within  35  days  of  the 
individual's  receipt  of  the  initial  denial 
of  the  requested  correction. 

(3)  An  appeal  must  be  marked 
"Privacy  Act  Amendment  Appeal"  and 
specify:  (a)  The  records  to  which  the 
appeal  relates,  (b)  the  date  of  the  initial 
request  made  for  correction  of  the 
records,  and  (c)  the  date  the  initial 
denial  of  the  request  for  correction  was 
received. 

(4)  An  appeal  must  also  s{>ecify  the 
reasons  for  the  requester's  disagreement 
with  the  initial  denial  of  correction  and 
must  include  any  applicable  supporting 
evidence. 

RECORD  SOURCE  CATEGORIES: 

Information  is  provided  by  the 
individual  covered  by  this  system  of 
records  or,  with  their  authorization,  is 
derived  from  other  systems  of  records. 

EXEMPTIONS  CLAIMEO  FOR  THE  SYSTEM: 

None. 

(FR  Doc.  01-3841  Filed  2-14-01;  8:45  am] 
BILLINQCODC  4S10-38-F 
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DEPARTMENT  OF  VETERANS 
AFFAJRS 

[0MB  Control  No.  2900-NEW-imS] 

Proposed  Information  Collection 
Activity:  New  Collection 

agency:  Veterans  Health 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  The  Veterans  Health 
Administration  (VHA),  Department  of 
Veterans  Affairs  (VA),  is  annoimcing  an 
opportimity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  new 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  conunents  on  the 
information  needed  to  automatically 
direct  an  electronic  inquiry  to  the 
appropriate  ofBce  for  action. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  April  16,  2001. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  Ann 
W.  Bickoff,  Veterans  Health 
Administration  (193B1),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420  or  e-mail 
comments  to:  aim.bickoff9inail.va.gov. 
Please  refer  to  "OMB  Control  No.  2900- 
NEW-IRIS"  in  any  correspondence. 
TOR  FURTHER  INFORMATION  CONTACT:  Ann 
W.  Bickoff  at  (202)  273-8310  or  FAX 
(202) 273-9381. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Uw  104-13;  44 
U.S.C,  3501-3520),  Federal  agencies 
must  obtain  approval  fix>m  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VHA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VHA's 
functions,  including  whether  the 
information  will  have  practical  utiUty; 
(2)  the  accxuBcy  of  VHA's  estimate  of 
the  burden  of  the  proposed  coUection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 


respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Inquiry  Routing  and  Information 
System  (IRIS). 

OMB  Control  Number:  2900-NEW- 

nus. 

Type  of  Review:  New  collection. 

Abstract:  The  World  Wide  Web  is  a 
powerful  media  for  the  delivery  of 
information  and  services  to  veterans, 
dependents,  and  active  duty  personnel 
worldwide.  The  proposed  Inquiry 
Routing  and  Information  System  (IRIS) 
would  allow  a  VA  customer  to  be  able 
to  submit  their  questions  at  any  time 
and  receive  answers  more  quickly  than 
through  standard  mail.  Because  the 
system  is  automated,  inquires  would  be 
directed  to  the  appropriate  individual/ 
office  automatically.  The  contact 
information  being  sohcited  will  be  used 
to  identify  the  particular  veteran.  VA 
personnel  will  use  the  contact 
information  to  determine  the  location  of 
a  specific  veteran's  file,  and  to 
accomplish  the  action  requested  by  the 
correspondent  such  as  process  a  benefit 
claim  or  file  material  in  the  individual's 
claims  folder. 

Affected  Public:  Individuals  or 
Households. 

Estimated  Annual  Burden:  2,000 
hours. 

Estimated  Avemge  Burden  Per 
Respondent:  10  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
12,000. 

Dated:  )anuary  23,  2001. 

By  direction  of  the  Secxetary. 
Donald  L.  Neilson. 

Director,  Information  Management  Service. 
[FR  Doc.  01-3863  Filed  2-14-01;  8:45  am) 

BUJNO  COOe  •320-01-P 

DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0012] 

Propoeed  Information  Collection 
Activity:  Propoeed  Collection; 
Comment  Request 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Afiiairs. 

action:  Notice. 

SUMMARY:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs  (VA),  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 


1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each4)roposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  on  information 
needed  to  apply  for  cash  surrender 
value  or  policy  loan  on  a  veteran's 
Government  Life  Insurance. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  April  16,  2001. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Af&irs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420.  Please  refer 
to  "OMB  Control  No.  2900-0012"  in 
any  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13;  44 
U.S.C,  3501-3520),  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Application  for  Cash  Surrender 
or  Policy  Loan,  Government  Life 
Insurance,  VA  Form  29-1546. 

OMB  Control  Number:  2900-0012. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  "The  form  is  used  by  the 
insured  to  apply  for  cash  surrender 
value  or  policy  loan  on  his/her 
Government  Life  Insurance.  The 
information  is  used  by  VA  to  process 
the  insurer's  request  for  a  loan  or  cash 
surrender. 

Affected  Public:  Individuals  or 
households. 
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Estimated  Annual  Burden:  4,939 
lours. 

Estimated  Average  Burden  Per 
Respondent:  10  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
29,636. 

Dated:  January  10,  2001. 

By  direction  of  the  Secretary. 
bonald  L.  Neilson, 

Director,  Information  Management  Service. 
[FR  Doc.  01-3864  Filed  2-14-01;  8:45  am] 

BHJJNQ  CODE  8320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0117] 

Propoeed  Information  Collection 
Activity:  Propoeed  Collection; 
Comment  Requeet 

agency:  Office  of  Human  Resources 
Management,  Department  of  Veterans 
Affairs. 
action:  Notice. 

SUMMARY:  The  Office  of  Human 
Resources  Management  (OHRM), 
Department  of  Veterans  Affairs  (VA),  is 
announcing  an  opportunity  for  pubUc 
comment  on  the  proposed  collection  of 
certain  information  by  the  agency. 
Under  the  Paperwork  Reduction  Act 
(PRA)  of  1995,  Federal  agencies  are 
required  to  publish  notice  in  the 
Federal  Re^ster  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  a 
previously  approved  collection,  and 
sdlow  60  days  for  public  comment  in 
response  to  the  notice.  This  notice 
solicits  comments  on  the  information 
needed  to  determine  an  applicant's 
suitability  and  qualifications  for 
employment. 

DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  April  16,  2001. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Ginny  B.  Daniels,  Office  of  Human 
Resources  Management  (054), 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW,  Washington,  DC 
20420  or  e-mail  comments  to: 
ginnyjdaniels@mail.va.gov.  Please  refer 
to  "OMB  Contit)l  No.  2900-0117"  in 
any  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ginny  B.  Daniels  at  (202)  273-5001. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13;  44 
U.S.C,  3501-3520),  Federal  agencies 
must  obtain  approval  from  the  Office  of 


Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  OHRM  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  OHRM's  estimate  of 
the  burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Inquiry  Concerning  Appficant 
for  Employment,  VA  Form  Letter  5-127. 

OMB  Control  Number:  2900-0117. 

Type  of  Review:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Abstract:  The  form  letter  is  used  to 
obtain  information  fit>m  individuals 
who  have  knowledge  of  the  applicants' 
past  work  record,  performance,  and 
character.  The  information  is  used  by 
VA  personnel  officials  to  verify 
qualifications  and  determine  suitability 
of  the  applicant  for  VA  employment. 

Affected  Public:  Individuals  or 
households — Business  or  other  for- 
profit — State,  Local  or  Tribal 
Government. 

Estimated  Annual  Burden:  3,125 
hours. 

Estimated  Average  Burden  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  One-time. 

Estimated  Number  of  Respondents: 
12,500. 

Dated:  January  23,  2001. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson, 

Director,  Information  Management  Sendee. 
[FR  Doc.  01-3865  Filed  2-14-01;  8:45  am) 
BILUNG  COOE  8320-01-P 


DEPARTMErfT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0600] 

Propoeed  Information  Collection 
Activity:  Propoeed  Collection; 
Comment  Request 

agency:  Veterans  Health 
Administration,  Department  of  Veterans 
Affairs. 


ACTION:  Notice. 


summary:  The  Veterans  Health 
Administration  (VHA)  is  announcing  an 
opportimity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  La  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
reinstatement,  without  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired,  and  allow 
60  days  for  pubUc  comment  in  response 
to  the  notice.  This  notice  solicits 
comments  on  the  information  needed  to 
review  denied  claims  for  medical 
treatment. 

DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  April  16,  2001. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  Ann 
Bickoff,  Veterans  Health  Administration 
(193B1),  Department  of  Veterans  Affairs, 
810  Vermont  Avenue,  NW,  Washington, 
DC  20420.  Please  refer  to  "OMB  Contiol 
No.  2900-0600"  in  any  correspondence. 

FOR  FURTHER  INFORMATION  CONTACT:  Ann 

Bickoff  at  (202)  273-8310. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13;  44 
U.S.C,  3501-3520),  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  die  PRA. 

With  respect  to  the  following 
collection  of  information,  VHA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VHA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VHA's  estimate  of 
the  burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Regulation  for  Reconsideration 
of  Denied  Claims  (Title  38  CFR  17.133). 

OMB  Control  Number:  2900-0600. 

Type  of  Review:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
bias  expired. 
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Abstract:  The  purpose  of  this  data 
collection  is  to  provide  a  vehicle  for 
veterans  to  request  an  informal  review 
of  their  denied  claims.  Veterans  whose 
applications  for  healthcare  benefits  have 
been  denied  will  initiate  these  requests. 
The  data  submitted  by  denied 
applicants  will  be  reviewed  by  hospital 
administrative  personnel  to  ensure  the 
correctness  of  the  decision  to  deny. 

Affected  Public:  Individuals  or 
households. 

Estimated  Total  Annual  Burden: 
25,413  hours. 

Estimated  Average  Burden  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
101,652. 

Dated:  January  10,  2001. 

By  direction  of  the  Secretary. 
Donald  L.  Neilaon, 

Director,  Information  Management  Service. 
[FR  Doc.  01-3866  Filed  2-14-01;  8:45  am] 

MLUNGCOOE  «30-ai-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[0MB  Control  No.  290(H>554] 

Agency  Informalion  Collection 
Activities  Under  OMB  Review 

agency:  Veterans  Health 
Administration,  Department  of  Veterans 
Affairs: 

action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 


(44  U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Veterans  Health 
Administration  (VHA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATE:  Comments  must  be  submitted  on 
or  before  March  19,  2001. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Denise 
McLamb,  Information  Management 
Service  (045A4),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420,  (202)  273- 
8030  or  FAX  (202)  273-5981  or  e-mail 
to:  denise.mclamb@mail.va.gov.  Please 
refer  to  "OMB  Control  No.  2900-0554" 
in  any  correspondence. 
SUPPLEMENTARY  INFORMATION: 

Title:  Homeless  Provider  Grant  and 
Per  Diem  Program,  VA  Form  10-0361. 

OMB  Control  Number:  2900-0554. 

Type  of  Review:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Abstract:  VA  requires  the  applicant 
for  grants  and/or  per  diem  to  submit 
information  that  assists  in  the 
determination  of  funds  to  be  awarded. 
The  requested  information  addresses  the 
ability  of  the  organization  to  effectively 
administer  a  program  and  requires  the 
organization  to  demonstrate  the  quality 
of  the  project,  how  homeless  veterans 
will  be  targeted,  need  for  the  program. 


coordination  with  other  agencies,  and 
the  project's  cost  effectiveness.  If  this 
information  were  not  collected,  VA 
would  not  be  able  to  implement 
provisions  of  Public  Law  102-592  in  a 
responsible  manner. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on  August 
31,  2000,  at  page  53093. 

Affected  Public:  Not-for-profit 
institutions  and  State,  Local  or  Tribal 
Governments. 

Estimated  Armual  Burden:  38,500 
hours. 

Estimated  Average  Burden  Per 
Respondent:  35  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
1,100. 

Send  comments  and 
recommendations  concerning  any  ■ 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  OMB  Human 
Resoiurces  and  Housing  Branch,  New 
Executive  Office  Builc^g,  Room  10235, 
Washington,  DC  20503  (202)  395-7316. 
Please  refer  to  "OMB  Control  No.  2900- 
0554"  in  any  correspondence. 

Dated:  January  24,  2001. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson, 

Director,  Information  Management  Service. 
[FR  Doc.  01-3862  Filed  2-14-01;  8:45  ami 
BILIJNG  CODE  8320-01-P 
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DEPARTIMErfr  OF  ENERGY 

Federai  Energy  Reguiatory 
Commission 

[Docket  No.  CP01 -64-000] 

Trailbiazer  Pipeiine  Company;  Notice 
of  intent  To  Prepare  an  Environmentai 
Assessment  for  the  Proposed 
Traiibiazer  Expansion  Project  and 
Request  for  Comments  on 
Environmental  Issues 

Correction 

In  notice  document  01-3144 
beginning  on  page  9312  in  the  issue  of 
Wednesday  February  7,  2001,  make  the 
following  correction: 

On  page  9312,  in  the  second  colmnn, 
in  the  heading,  the  date  "February  2, 
2001"  should  read  "February  1,  2001". 

[FR  Doc.  Cl-3144  Filed  2-14-01;  8:45  am] 

BILUNG  COOE  1505-01-0 


FEDERAL  COMkllUNICATIONS 
COMiMiSSION 

47  CFR  Parts  20  and  22 

[WT  Docket  No.  01-14;  FCC  01-28] 

2000  Biennial  Regulatory  Review- 
Spectrum  Aggregation  Umlts  for 
Commercial  Mobile  Radio  Services 

Correction 

In  proposed  rule  document  01-3521 
beginning  on  page  9798  in  the  issue  of 
Monday,  February  12,  2001,  make  the 
following  correction: 

On  page  9798,  in  the  second  column, 
under  the  heading  DATES,  in  the  third 
line  "March  14.  2001"  should  read 
"May  14,  2001". 

[FR  Doc.  Cl-3521  Filed  2-14-01;  8:45  am] 
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406 9509 


39 9779,  10226,  10230, 

10232,  10234,  10236,  10238, 

10241,  10243,  10378,  10380, 

10382.  10384,  10387,  10390, 

10393 

71 8772,  8773,  9966,  9987. 

9989,  9990 
.9635 


415 

.9635 

417 

..9635 

16  CFR 

2 

..8721 

801 

8680 

802 „ 

.8680 

803 

.8680 

Propoaad  Rules: 

801 

.8723 

802 

.8723 

17  CFR 

201 

..8761 

230 

....8887 

9002 

232 

.8764 

239 

.9002 

270 

...8509 

9002 

274 

.9002 

Propoead  Rutos: 
??8 

.8732 

229 

.8732 

240 

....8732 

8912 

248 

....8732 

8912 

250 

..9247 

u 


Federal  Register /Vol.  66.  No.  32 /Thursday,  February  15,  2001 /Reader  Aids 


2S9 9247 

19CFR 

10 8765,9643 

12 8765 

19 8765 

103 8765 

111 8765 

1 12 8765 

143 8765 

146... 8765 

163 9643 

178 8765,9643 

191 8765,  9647 

24 8554,9681 

101 8554 

20CFR 

401 9763 

402 9763 

403 „ 9763 

404 8768 

645 9763 

21CFR 

520 9660 

22CFR 

41 10363 

42 10363 

23CFR 

655 9196 

940 9196 

24CFR 

903 

2SCRI 

103 

115 8768 

151 8899 

26CFR 

1 9034.  9651,  9925,  10190. 

10191 

31 10191 

301 9957, 10191,  10364 

602 9925,  10191 

Propo99d  Rutesi 

1 8614.  9535,  10247,  10396 

20 10396 

25 „ 10396 

26 10396 

31 8614,10247 

35 8614 

36 8614 

40 8614 

301  ...8614.  9535.  9991.  10247, 


10249 

601 8614 

602 9535 

27CFR 

170 8768 

Propo— d  Rutos: 

9 8925 

29CFR 

4022 10365 

4044 10365 

30CFR 

PixmkmmI  Rutos: 

936 10403 

938 10405 

31CFR 

1 9959 

32CFR 

199 9199.  9651,  10367 

33CFR 

9D • 9d5B 

100 9658.9659 

117 9199,  9201,  9659,  9660 

177 9658 

323 10367 

Proposed  Rutos! 

117 9779 

401 „....9752 

402 9752 

34CFR 

300 8770 

361 8770 

606 8519 

36CFR 

242 10142 

294. 

242 .10162 

39CFR 

111 9509 

Prapossd  Rutas: 

551 10406 

40CFR 

31 9661 

35 9202,9661 

52 9203.  9206,  9209,  9522. 

9661.9764,9766.9769 

60 9034 

81 „ 9663 

131 9960 

141 „ 9903 


180 9770.  10196 

232 10367 

300 10367,  10371 

721 92110 

735 9202 

ProposMi  Rutos; 

52 9263,  9264,  9278,  9285, 

9535.9781 

148 10060 

261 9781,  9992.  10060 

268 10060 

271 10060 

300 10411.  10412 

302 10060 

420 10253 

438 9058 

1610 8926 

42CFR 

411 8771 

424 8771 

36 10182 

43CFR 

3100 9627 

3106 9527 

3108 9527 

3130 9527 

3160 9527 

Preposwl  RuIm: 

3000 10000 

3100 10000 

3200 10000 

3400 10000 

3500 10000 

3600 10000 

3800 10000 

45CFR 

2525 9773 

46CFR 

10 9673 

15 9673 

67 9673 

47CFR 

2 9212 

21 9962 

24 9773 

25 9973 

27 9035.  10374 

51 8519,9035 

52 9528,9674 

64 9674 

73 8520.  9036.  9037,  9038. 

9039,  9675.  9676,  9962. 

9973,  10204 

76 9962 


79 8521 

90 8899 

95 9212 

1 10413 

20 9798.  10413,  10570 

22 9798,  10570 

32 9681 

43 9681 ,10413 

51 8556.9058 

52 9535 

73 8557,  8558,  8559,  8560, 

9061,9062,9682,9683, 

10001.  10265,  10266,  10267 

100 8774 

48CFR 

931 8746 

970 8746 

PropoMd  Riitas: 

904 8560 

952 8560 

970 8560 

49CFR 

37 9048 

40 9673 

171 8644 

172 8644 

173 8644 

176 8644 

195 9532 

213 9676 

229 9906 

231 9906 

232 9906 

390 9677 

571 9533.9673 

61 1 9677 

50CFR 

17 8530.  8650.  8850,  9146. 

9219.9233.9414 

86 9533 

100 10142 

600 10206 

636 8903 

648 8904.  9678.  9778 

660 10208 

679 9679.9680 

697 89806 

17 9476.  9540,  9683,  9806, 

10419.  10441.  10471 

100 10162 

223 9806 

622 8567,  9613.  10267 

648 8560.9814 

660 9285 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  FEBRUARY  15, 
2001 


AGRICULTURE 
DEPARTMENT 
Commodity  CredK 
Corporation 

Loan  and  purchase  programs: 
Price  support  levels — 
Farmer  stock  peanuts; 
cleaning  and  inspection; 
correction;  published  2- 
15-01 

tNERGY  DEPARTIMENT 
Fedarai  Enargy  Regulatory 
Commission 

f*iling  fees;  annual  update; 
I'published  1-16-01 

INVIRONMENTAL 
PROTECTION  AGENCY 

Grants  and  ottier  Federal 
assistance: 

State  and  local  assistance — 
Indian  Trit)es; 
environmental  program 
grants;  published  1-16- 
01 
\^ater  supply: 
National  primary  drinlang 
water  regulations — 
Interim  enhanced  surface 
water  treatment  rule. 
Stage  1  disinfectants 
and  disinfection 
byproducts  rule,  and 
State  primacy 
requirements;  revisions; 
published  1-16-01 
Interim  entranced  surface 
water  treatment  rule, 
Stage  1  disinfectants 
and  disinfection 
byproducts  rule,  and 
State  primacy 
requirements;  revisions; 
correction;  published  2- 
12-01 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 
Wireless  telecommunications 
services — 

746-764  and  776-794 
Mi-iz  Bands;  put>lished 
2-15-01 
(frequency  allocations  and 
radio  treaty  matters: 
3650-3700  MHz  Government 
transfer  band;  publisfied 
11-17-00 


FEDERAL  RESERVE 
SYSTEM 

Bank  holding  companies  and 

change  in  bank  control 
.  (Regulatk>n  Y): 
Merchant  banking 
Investments;  published  1- 
31-01 

NUCLEAR  REGULATORY 
COMMISSION 

Spent  nuclear  fuel  and  high- 
level  radioactive  waste; 
independent  storage; 
Ircensing  requirements: 
Approved  spent  fuel  storage 
casks;  list;  put>lished  1- 
16-01 

Correction;  published  1- 
29-01 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Investment  companies: 
Investment  company  boards 
of  directors;  independent 
directors  rote;  published 
1-16-01 

STATE  DEPARTMENT 

Visas;  immigrant  and 
nonimmigrant 
documentatk>n: 
Ineligibility  grounds; 
published  2-15-01 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Motor  vehicle  safety 
standards: 
Metric  conversk>n — 
Speedometer  display; 
technnal  correctkm; 
publisfied  5-15-00 

TREASURY  DEPARTMENT 

Bank  holding  companies  and 
cfiange  in  bank  control 
(Regulatkxi  Y): 
Merchant  banking 
investments;  publisfied  1- 
31-01 

COMMENTS  DUE  NEXT 
WEEK 

COMMERCE  DEPARTMENT 
National  Ocaanic  and 
Atmospheric  Administration 

Endangered  and  threatened 
species: 

Southern  California 
steelhead;  comments  due 
by  2-20-01;  published  12- 
19-00 
Rsfiery  conservation  and 
management: 

Northeastern  United  States 
fisfieries — 

Northeast  Skate  fishery; 
scoping  process; 
comments  due  by  2-21- 
01;  published  1-2-01 


West  Coast  States  and 

Westem  Pacifk: 
•   fisheries — 
Coastal  pelagk;  species; 
comments  due  by  2-20- 
01;  published  12-21-00 
Marine  mammals: 
Commercial  fishing 
operations;  incklental 
taking — 

Atlantic  Large  Whale  Take 
Reduction  Plan; 
comments  due  by  2-20- 
01;  published  12-21-00 

DEFENSE  DEPARTMENT 

Federal  Acquisitk>n  Regulatk)n 
(FAR): 

Federal  Supply  Schedule 
order  disputes  and 
incidental  items; 
comments  due  by  2-20- 
01;  published  12-19-00 

ENERGY  DEPARTMENT 

Whistleblower  protectkxi: 

Security  requirements  for 
protected  disclosure  under 
National  Defense 
Authorization  Act; 
comnr>ents  due  by  2-20- 
01;  published  1-18-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emisskxi  standards: 
Surface  coating  of  large 
appliances;  comments  due 
by  2-20^1;  published  12- 
22-00 
Air  quality  implementatkxi 
plans;  approval  and 
promulgation;  various 
States: 

Texas;  comments  due  by  2- 
21-01;  published  1-22-01 
Toxk:  substances: 
Lead— 
Lead-based  paint 
abatement  activities  and 
training;  notifk:ation 
requirements;  comments 
due  by  2-21-01; 
published  1-22-01 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  servk»s: 

Consumers  long  distance 
carriers;  unauttxxized 
changes;  2000  biennial 
regulatory  review; 
comments  due  by  2-20- 
01;  published  1-29-01 
Wireless  telecommunk^tkxis 
services — 

Satellite  sen/ices;  911 
requirements;  comments 
due  by  2-19-01; 
published  1-17-01 
Frequency  alkx^tkxts  and 
radk)  treaty  matters: 


27  MHz  of  spectrum 
transferred  from  Federal 
government  use  to  rwri- 
govemn^nt  services; 
realkx:ation;  convnents 
due  by  2-22-01;  published 
1-23-01 

New  advanced  wireless 
services;  comments  due 
by  2-22-01;  published  1- 
23-01 

FEDERAL  TRADE 
COMMISSION 

Trade  regulatnn  mies: 
Amplifiers  utilized  In  home 
entertainment  products; 
power  output  claims; 
conrvnents  due  by  2-23- 
01;  published  12-22-00 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisitkxi  Regulatkxi 
(FAR): 
Federal  Supply  Schedule 

order  disputes  and 

incidental  Items; 

comrrients  due  by  2-20- 

01;  published  12-19-00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Human  drugs: 
Digoxin  products  for  oral 
use;  marketir>g  cornJitions; 
revocatkxi;  comments  due 
by  2-22-01;  published  11- 
24-00 

Medk:al  devk»s: 
Reclassification  of  38 
preamendments  Class  III 
devices  into  Class  II; 
comments  due  by  2-20- 
01;  published  11-22-00 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species  permit  applications 
Critical  habitat 
designations — 
Wintering  ptpirig  pk>vers; 
comments  due  by  2-22- 
01;  published  2-15-01 
Endar>gered  and  threater>ed 
species: 
Critical  habitat 
designatkxis — 
Various  plants  from  Kauai 
arxl  Niifiau,  HI; 
comments  due  by  2-19- 
01;  published  1-18-01 
White  sturgeon;  Kootenai 
River  populatkxi; 
comments  due  by  2-20- 
01;  published  12-21-00 

INTERIOR  DEPARTMENT 
Surfaoe  Mining  Reciantatlon 
and  Enforcement  Office 

Abandoried  mine  larxj 
reclamation: 


IV 
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Fee  collection  and  coal 
production  reporting; 
OSM-1  Form;  electronic 
filing;  comments  due  by 
2-21-01;  putjiished  1-22- 
01 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Servic* 

Nonimmigrant  classes: 
Actuaries  and  plant 
pathologists;  addition  to 
Apperxlix  1603.0.1  of 
North  American  Free 
Trade  Agreement; 
comments  due  by  2-20- 
01;  published  12-19-00 

LABOR  DEPARTMENT 

Employment  and  Training 

Administration 

Aliens: 
htonimmigrants  on  H-1B 
visas  in  specialty 
occupations  and  as 
fashion  models,  temporary 
employment;  and 
permanent  employment, 
labor  certification  process; 
comments  due  by  2-20- 
01;  published  12-20-00 
Correction;  comments  due 
by  2-20-01;  published 
1-8-01 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Federal  Supply  Schedule 
order  disputes  and 


incidental  items; 
comments  due  by  2-20- 
01;  published  12-19-00 
NATIONAL  CREDIT  UNION 
ADMINISTRATION 
Credit  unions: 
Community  Development 
Revolving  Loan  Program; 
comments  due  by  2-20- 
01;  published  12-21-00 
Corporate  credit  unions; 
comments  due  by  2-20- 
01;  published  11-22-00 
Insurance  and  group 
purchasing  activities; 
Incidental  powers 
activities;  comments  due 
by  2-22-01;  published  11- 
24-00 
TRANSPORTATION 
DEPARTMENT 
Privacy  Act;  implementation; 
comments  due  by  2-20^1; 
published  ^^&4)^ 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainworthiness  directives: 
AirtNJS;  comments  due  by  2- 

20-01;  published  1-18-01 
Bombardier;  comments  due 
by  2-21-01;  published  1- 
22-01 
Construcciones 
Aeronauticas,  S.A.; 
comments  due  by  2-21- 
01;  published  1-22-01 
DG  Fkjgzeugbau  GmbH; 
comments  due  by  2-20- 
01;  published  1-9-01 


Eagle  Aircraft  Pty.  Ltd.; 
comments  due  by  2-23- 
01;  pubHshed  1-2-01 
Rockwell  Collins,  Inc.; 
comments  due  by  2-20- 
01;  published  1-5-01 
Airworthiness  standards: 
Special  conditions^" 
Ayres  Corp.  Model  LM 
200  Loadmaster 
airplane;  comments  due 
by  2-21-01;  published 
1-22-01 
Class  E  airspace;  comments 
due  by  2-23-01 ;  published 
1-17-01 
Commercial  space 
transportation: 
Licensing  and  safety 
requirements  for  kaunch; 
comments  due  by  2-22- 
01;  published  10-25-00 
Licensing  and  safety 
requirements  for  launch; 
correction;  comnrients  due 
by  2-22-01;  published  2-8- 
01 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes: 
Stock  transfer  rules 
Earnings  aixl  taxes 
carryover;  comments 
due  by  2-20-01; 
published  11-15-00 

TREASURY  DEPARTMENT 

Balanced  Budget  Act  of  1997; 
implementation: 
District  of  Columt)ia 
retirement  plans;  Federal 


benefit  payments; 
comments  due  by  2-20- 
01;  published  12-22-00 


UST  OF  PUBUC  LAWS 

Note:  The  List  of  Publk:  Laws 
for  the  106th  Congress, 
Second  Session  has  been 
completed  and  will  resume 
when  bills  are  enacted  into 
pubiic  law  during  the  next 
sesskm  of  Congress. 

A  cumulative  List  of  Public 
Laws  was  published  in  Part  II 
of  the  Federal  Register  on 
January  16,  2001. 


Public  Laws  Electi^nic 
Notification  Service 
(PENS) 


PENS  will  resume 
servKe  wtien  bills  are  enacted 
into  law  during  the  next 
sessk>n  of  Congress. 

This  sennce  is  strictly  for  E- 
mail  notifKatk>n  of  new  laws. 
The  text  of  laws  is  not 
availat)le  through  this  servk». 
PENS  cannot  respond  to 
specific  inquiries  sent  to  ttiis 
address. 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
leam  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


/' 


!  ME.   SMITH212J 

•  JOHN  SMITH 

:  212  MAIN  STREET 

:  FORESTVILLE  MD  20704 


DEC97R1 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


:  AFRDQ  SMITH212J 

•  JOHN  SMITH 

:  212    MAIN    STREET 

:  FORESTVILLE   MD   20704 


DEC97R  I 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9373. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


Superintendent  of  Documents  Subscription  Order  Form 
(^^'«^^^  Ctiarg»  your  order. 

*  546»  ng  Easyl 

n  YES.  enter  my  subscription(s)  as  foUows:  ^o  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 


of  CFR  Sections  Affected  (LSA),  at  $697  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRIX)),  at  $638  each  per  year. 


The  total  cost  of  my  order  is  $ 
International  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling,  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account 


Street  address 


EH  VISA       CH  MasteiCard  Account 


-D 


City,  State,  ZIP  code 


Daytime  phone  including  area  code 


n_           _L 

1   -|                                                   1  nanK  you  jor 

'                               your  (utur! 

Purchase  order  number  (optional) 

YES     NO 

May  we  make  yournameteddRsavaiaUe  to  Other  malen?     | |  | J 


Auttiorizing  signature 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh.  PA  15250-7954 


Public  Laws 


106th  Congress,  2nd  Session,  2000 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  106th  Congress,  2nd  Session,  2000. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents. 
U.S.  Government  Printing  (Dffice.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register 
for  announcements  of  newly  enacted  laws  or  access  the  online  database  at 
http://www.access.gpo.gov/nara/index.html 


Superintendent  of  Documents  Subscriptions  Order  Form 


*6216 


I I  Y iLd,  enter  my  subscription(s)  as  follows: 


Charg»  your  order.  S^E   ff^ff 


H'aEaayl 


To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


subscriptions  to  PUBLIC  LAWS  for  the  106th  Congress,  2nd  Session,  2000  for  $136  per  subscription. 


The  total  cost  of  my  order  is  $   

International  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Sufwrintendent  of  Oocuments 

LJ  GPO  Deposit  Account 


Street  address 


LJ  visa       LJ  MasterCard  Account 


-D 


City,  State.  ZIP  code 


Daytime  pbooe  including  area  code 


1           1               1    1    1    1    1                      1 

^I      1          r 

-I    If"                                                  Thank  you  for 

1     1     1            (riwiit  r(ifni  f npiratiff  date)               ..j,..._  j>..jj.-f 

Purehase  order  number  (optional) 
May  wc  nake  your  I 


toodicr 


YES  NO 


Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh.  PA  15250-7954 


\2m 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  dsuly  in 
24x  microfiche  fohnat  and  mailed  to 
subscrit>ers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  sut>scription,  the  LSA 
(Ust  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
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E-mail  submissions — 
Animals  not  intended  for  immediate  slaughter;  final 

disposition  notice,  10700-10701 
New  Animal  Drug  Evaluation  Office;  meeting  or 

teleconference  request,  10701-10702 

Fbreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
1 1  California,  10667-10668 

Forest  Service 

RULES 

Alaska  National  Interest  Lands  Conservation  Act;  Title  VIE 
I  j      implementation  (subsistence  priority): 
J  Customary  and  traditional  use  determinations;  CFR 
J  correction,  10582-10585 

'notices 
Environmental  statements;  notice  of  intent: 

Lolo  National  Forest,  MT,  10662 
Meetings: 

Deschutes  Provincial  Interagency  Executive  Committee 
Advisory  Committee,  10662 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 

See  Children  and  Families  Administration 

See  Food  and  Drug  Administration 

See  Health  Care  Financing  Administration 

NOTICES 

Meetings: 

National  Bioethics  Advisory  Commission,  10694-10695 
Poverty  income  guidelines;  annual  update,  10695-10697 

Health  Care  Financing  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  conmient  request,  10702- 
10703 


Housing  and  Urt>an  Development  Department 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  10703-10734 
Submission  for  OMB  review;  comment  request,  10734 

Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property,  10773-10809 


Interior  Department 

See  Fish  and  Wildlife  Service 

See  Land  Management  Bureau 

See  Minerals  Management  Service 

See  National  Park  Service 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

Internal  Revenue  Service 

PROPOSED  RULES 

Excise  taxes: 

Deposits  and  tax  returns,  10650-10653 
Income  taxes: 

Mid-contract  change  in  taxpayer,  10643-10650 


international  Trade  Administration 

NOTICES 

Antidumping: 
Silicon  metal  and  silicomanganese  from — 
Various  countries,  10669-10670 


Silicon  metal  from — 

Argentina,  10669 
Structural  steel  beams  bora — 

Japan,  10668 

International  Trade  Commission 

NOTKES 

Import  investigations: 
Harmonized  Tariff  Schedule;  modifications,  10743-10744 
Magnetic  resonance  injection  systems  and  components, 

10744 
Natural  gas  services;  recent  reforms  in  selected  maiiiets, 

10745 
Wap-compatible  wireless  conmiunication  devices, 

components,  and  products  containing  same,  10745- 

10746 

Justice  Department 

See  Drug  Enforcement  Administration 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  10746-10747 

loriXN- Department 

See  Employment  Standards  Administration 

See  Labor  Statistics  Bureau 

See  Pension  and  Welfare  Benefits  Administration 

l-abor  Statistics  Bureau 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  10748-10749 

Lar>d  Martagement  Bureau 

NOTICES 

Realty  actions;  sales,  leases,  etc.: 

Nevada,  10737 
Withdrawal  and  reservation  of  lands: 

Arizona,  10737-10738 

Maritime  Admlnlatration 

NOTICES 

Coastwise  trade  laws;  administrative  waivers: 
STRIKE  ENHANCER.  10769-10770 

Minerals  Management  Service 

NOTICES 

Etiviroimiental  statements;  availability,  etc.: 
Beaufort  Sea,  AK;  British  Petroleum  Exploration,  Inc.'s 
Liberty  development  and  production  plan 
Public  hearing  and  comment  request,  10738 

National  Aeronautics  and  Space  Administration 

NOTICES 
Meetings: 
Advisory  Council 
Minority  Business  Resource  Advisory  Committee, 
10749-10750 

National  Credit  Union  Administration 

NOTICES 

Meetings;  Sunshine  Act,  10750 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 
Atka  mackerel;  Steller  sea  lion  critical  habitat,  10637- 
10638 


VI 
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National  Park  Service 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request.  10738- 
10739 
Boundary  establishment,  descriptions,  etc.: 

Rocky  Mountain  National  Park,  CO,  10739 
Environmental  statements;  availability,  etc.: 
Big  South  Fork  National  River  and  Recreation  Area,  KY 

and  TN.  10739-10740 
Santa  Monica  Moxmtains  National  Recreation  Area,  CA, 
10740 
Grants  and  cooperative  agreements;  availability,  etc.: 
Urban  Park  and  Recreation  Recovery  Program.  10740- 
10741 
Meetings: 

Boston  Harbor  Islands  Advisory  Council,  10741 
Native  American  himian  remains  and  associated  funerary 
objects: 
Anthropological  Studies  Center,  Archaeological 

Collections  Facility,  Sonoma  State  University,  CA — 
Inventory  from  Garland  Island  Site  et  al.,  CA; 
correction,  10741 
Forest  Service,  Kootenai  National  Forest,  MT — 
Inventory  from  Koocanusa  Reservoir,  MT,  10742 

National  Science  Foundation 

NOTICES 

Meetings: 
Computer  and  Information  Science  and  Engineering 

Advisory  Committee,  10750 
Computer-Communications  Research  Special  Emphasis 

Panel.  10750 
Experimental  and  Integrative  Activities  Special  Emphasis 

Panel,  10750-10751 
Physics  Special  Emphasis  Panel,  10751 
Research  Evaluation  and  Communication  Special 

Emphasis  Panel,  10751     ■ 

Nuclear  Regulatory  Commission 

RULES 

Spent  nuclear  fuel  and  high-level  radioactive  waste; 
independent  storage;  licensing  requirements: 

Approved  spent  fuel  storage  casks;  Ust,  10569-10570 
NOTICES 
Environmental  statements;  availability,  etc.: 

Energy  Northwest,  10758-10759 

Florida  Power  &  Light  Co.  et  al.,  10759-10760 
Meetings: 

Reactor  Oversight  Process  Initial  Implementation 
Evaluation  Panel,  10760-10761 

Reactor  Safeguards  Advisory  Committee,  10761-10762 

Risk-informed  implementation  plan;  workshop,  10762- 
10763 
Applications,  hearings,  determinations,  etc.: 

Exelon  Generation  Co.,  LLC,  10751-10758 


Pension  and  Welfare  Benefits  Administration 

NOTICES 

Meetings: 
Employee  Welfare  and  Pension  Benefit  Plans  Advisory 
Council,  10749 

Public  Delit  Bureau 

See  Fiscal  Service 

Public  Health  Service  • 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 

Railroad  Retirement  Board 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  10763 

Rural  Housing  Service 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Section  538  Guaranteed  Rural  Rental  Housing  Program; 
correction,  10663 

Securities  and  Exchange  Commission 

NOTICES 

Self-regiilatory  organizations;  proposed  rule  changes: 
National  Securities  Clearing  Corp.,  10765-10766 

Applications,  hearings,  determinations,  etc.: 
Pubhc  utility  holding  company  filings,  10763-10765 

Small  Business  Administration 

NOTICES 

License  siurenders: 
Northeast  SBIC,  10766  * 

Social  Security  Administration 

NOTICES 

Organization,  functions,  and  authority  delegations: 

Deputy  Commissioner  Office,  Systems,  10766-10767 
Privacy  Act: 

Computer  matching  programs,  10767-10768 

State  Department 

RULES 

International  Traffic  in  Arms  regulations;  implementation: 
Canadian  exemption,  10575-10578 

Surface  Mining  Reclamation  and  Enforcement  Office 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  10742-10743 
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Surface  Transportation  Board 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
Canadian  Pacific  Railway  Co.  et  al.,  10770-10771 

Thrift  Supervision  Office 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  10772 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 
See  Federal  Railroad  Administration 
See  Maritime  Administration 
See  Surface  Transportation  Board 

Treasury  Department 

See  Fiscal  Service 


See  Internal  Revenue  Service 
See  Thrift  Supervision  Office 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  10771-10772 


Separate  Parts  in  This  Issue 

PartH 

Department  of  Housing  and  Urban  Development,  10773- 
10809 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  72 


mti  3150-AG57 

Ust  Of  Approved  Spent  Fuel  Storage 
Casks:  NAC-UMS  Revision, 
,  Confirnurtion  of  Effective  Date 

'agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  confirming  the 
effective  date  of  February  20,  2001,  for 
the  direct  final  rule  that  appeared  in  the 
Federal  Register  of  December  7,  2000 
(65  PR  76896).  This  direct  final  rule 
amended  the  NRC's  regulations  to  allow 
holders  of  power  reactor  operating 
licenses  as  general  licensees  to  store 
PWR  design  basis  fuel  assemblies  in 
accordance  with  revised  technical 
specifications  and  Maine  Yankee  site- 
specific  spent  fuel  in  the  NAC-UMS. 
TTie  changes  proposed  for  Amendment 
No.  1  to  the  NAC-UMS  CoC  include: 
changes  to  authorized  contents  to  allow 
Maine  Yankee  site-specific  spent  fuels 
within  the  PWR  basket,  including 
damaged  or  consolidated  fuel  in  a 
Maine  Yankee  fuel  can  and  bumups  up 
to  50,000  MWd/MTU;  changes  to  allow 
longer  times  for  PWR  spent  fuel  cask 
loading  operations  based  on  reduced 
heat  loads;  authorization  to  store, 
without  canning,  intact  PWR  assemblies 
with  missing  grid  spacers  (up  to  an 
unsupported  length  of  60  inches); 
editorial  clarifications  to  the  technical 
specifications  (TS);  and  deletion  of  a 
certificate  reference  to  the  NS-4-FR 
trade  name  of  the  solid  neutron 
shielding  material  in  the  VCC  shield 
plug.  This  docimient  confirms  the 
effective  date. 


DATES:  The  effective  date  of  February 
20,  2001  is  confirmed  for  this  direct 
final  rule. 

ADDRESSES:  Documents  related  to  this 
rulemaking,  including  comments 
received,  may  be  examined  at  the  NRC 
Public  Document  Room,  11555 
Rockville  Pike,  Rockville,  MD.  These 
same  dociiments  may  also  be  viewed 
and  downloaded  electronically  via  the 
rulemaking  website  [http:// 
ruleforum.llnl.gov).  For  information 
about  the  interactive  rulemaking 
website,  contact  Ms.  Carol  Gallagher 
(301)  415-5905;  e-mail  CAG«nrc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Keith  K.  McDaniel.  Office  of  Nuclear 
Materials  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001. 
Telephone  (301)  415-5252  (E-mail: 
kkm@nrc.gov). 

SUPPLEMENTARY  INFORMATION:  On 
December  7.  2000  (65  FR  76896).  the 
NRC  published  in  the  Federal  Register 
a  direct  final  rule  amending  its 
regulations  in  10  CFR  |>art  72  to  allow 
holders  of  power  reactor  operating 
licenses  as  general  licensees  to  store 
PWR  design  basis  fuel  assemblies  in 
accordance  with  revised  technical 
specifications  and  Maine  Yankee  site- 
specific  spent  fuel  in  the  NAC-UMS. 
The  changes  proposed  for  Amendment 
No.  1  to  the  NAC-UMS  CoC  include: 
changes  to  authorized  contents  to  allow 
Maine  Yankee  site-specific  spent  fuels 
within  the  PWR  basket,  including 
damaged  or  consolidated  fuel  in  a 
Maine  Yankee  fuel  can  and  bumups  up 
to  50.000  MWd/MTU;  changes  to  allow 
longer  times  for  PWR  spent  fuel  cask 
loading  operations  based  on  reduced 
heat  loads;  authorization  to  store, 
without  canning,  intact  PWR  assemblies 
with  missing  grid  spacers  (up  to  an 
imsupported  length  of  60  inches); 
editorial  clarifications  to  the  technical 
specifications  (TS);  and  deletion  of  a 
certificate  reference  to  the  NS-4-FR 
trade  name  of  the  solid  neutron 
shielding  material  in  the  VCC  shield 
plug.  In  the  direct  final  rule,  NRC  stated 
that  if  no  significant  adverse  comments 
were  received,  the  direct  final  rule 
would  become  final  on  the  date  noted 
above.  The  NRC  did  not  receive  any 
comments  that  warranted  withdrawal  of 
the  direct  final  rule.  Therefore,  this  rule 
will  become  effective  as  scheduled. 


Dated  at  Rockville,  Maryland,  this  5th  day 
of  February,  2001. 

For  the  Nuclear  Regulatory  Commission. 
Michael  T.  Lesar. 

Acting  Chief,  Rules  and  Directives  Branch, 
Division  of  Administrative  Services,  Office 
of  Administration. 

[FR  Doc.  01-3954  Filed  2-15-01;  8:45  am] 

BUJNG  CODE  7580-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  72 
Rm3150-AQ66 

List  Of  Approved  Spent  Fuel  Storage 
Casks:  TN-32  Revision,  Confirmation 
of  Effective  Date 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACnON:  Direct  final  rule;  confirmation  of 

effective  date. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  confirming  the 
effective  date  of  February "20,  2001,  for 
the  direct  final  nde  that  appeared  in  the 
Federal  Register  of  I>ecember  5,  2000 
(65  FR  75853).  Amendment  No.  1  to  the 
Transnuclear,  Inc.,  TN-32  Certificate  of 
Compliance  (CoC)  includes  the  addition 
of  the  B&W/FCF  17x17  Mark  BW 
assembly  to  the  Technical  Specification 
for  "Fuel  to  be  stored  in  the  Trans  TN- 
32  Cask,"  with  revised  boimding 
characteristics,  and  (2)  a  revised  TS  for 
"Site  Specific  Parameters  and 
Analysis,"  to  allow  analysis  of 
verification  of  allowable  seismic  loads. 
This  direct  final  rule  amended  the 
NRC's  regulations  to  allow  holders  of 
power  reactor  operating  licenses  to  store 
spent  fuel  in  the  cask  under  the  revised 
conditions.  This  docxmient  confirms  the 
effective  date. 

DATES:  The  effective  date  of  February 
20.  2001  is  confirmed  for  this  direct 
final  rule. 

ADDRESSES:  Documents  related  to  this 
rulemaking,  including  comments 
received,  may  be  examined  at  the  NRC 
Public  Document  Room,  11555 
Rockville  Pike,  Rockville,  MD.  These 
same  documents  may  also  be  viewed 
and  downloaded  electronically  via  the 
rulemaking  website  (http:// 
ruleforum.llnl.gov).  For  information 
about  the  interactive  rulemaking 
website,  contact  Ms.  Carol  Gallagher 
(301)  415-5905;  e-mail  CAG®nrc.gov. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Roger  W.  Broseus,  Office  of  Nuclear 
Materials  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001. 
Telephone  (301)  415-7608  (E-mail: 
rwb@nrc.gov). 

SUPPt-EMENTARY  INFORMATION:  On 
December  5,  2000  (65  PR  75853),  the 
NRC  published  in  the  Federal  Register 
a  direct  final  rule  amending  its 
regulations  in  10  CFR  part  72  to  allow 
holders  of  power  reactor  operating 
licenses  to  store  spent  fuel  in  the  cask 
Transnuclear,  Inc.,  imder  revised 
conditions.  Amendment  No.  1  to  the 
TN-32  Certificate  of  Compliance  (CoC) 
includes  the  addition  of  the  B&W/FCF 
17x17  Mark  BW  assembly  to  the 
Technical  Specification  for  "Fuel  to  be 
stored  in  the  TN-32  Cask."  with  revised 
bounding  characteristics,  and  (2)  a 
revised  TS  for  "Site  Specific  Parameters 
and  Analysis,"  to  allow  analysis  of 
verification  of  allowable  seismic  loads. 
In  the  direct  final  rule,  NRC  stated  that 
if  no  significant  adverse  comments  were 
received,  the  direct  final  rule  would 
become  final  on  the  date  noted  above. 
The  NRC  did  not  receive  any  comments 
that  warranted  withdrawal  of  the  direct 
final  rule.  Therefore,  this  rule  will 
become  effective  as  scheduled. 

Dated  at  Rockville.  Maryland,  this  5th  day 
of  February.  2001. 

For  the  Nuclear  Regulatory  Commission. 
Michael  T.  Lesar. 

Acting  Chief,  Rules  and  Directives  Branch, 
Division  of  Administrative  Services,  Office 
of  Administration. 
(FR  Doc.  01-3955  Filed  2-15-01;  8:45  am] 

■LUNQ  CODE  7SaO-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Admlniatration 

14  CFR  Part  39 

[Doclnt  No.  200IM1II-118-AD;  AmendfiMfit 
39-12111;  AD  2001-03-07] 

RtN2120-AA64 

Airwoflhinaaa  Dli  actives;  Ainxis  Model 
A330  and  A340  Sarias  Airplanas 

agency:  Federal  Aviation 
Administration,  IXDT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A330  and  A340  series  airplanes,  that 
requires  identifying  the  part  and  serial 
numbers  of  the  pressure  reducing  valve 
on  each  air  pressurization  unit,  testing 


pressure  reducing  valves  and  air  -~~ 
pressurization  units  having  affected 
serial  numbers,  and  replacing  faulty 
valves  or  units  with  new  parts.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  the  simultaneous 
failure  of  two  air  pressurization  units, 
which  could  result  in  loss  of  three 
hydraulic  circuits  and  consequent 
reduced  controllability  of  the  airplane. 
This  action  is  intended  to  address  the 
identified  unsafe  condition.  « 

dates:  Effective  March  23,  2001. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  23, 
2001. 


ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
fitjm  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue.  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-2110;  fax  (425)  227-1149. 

SUPPLEMENTARY  MFORMATKW:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Airbus 
Model  A330  and  A340  series  airplanes 
was  published  in  the  Federal  Register 
on  December  5,  2000  (65  FR  75877). 
That  action  proposed  to  require 
identifying  the  part  and  serial  numbers 
of  the  pressure  reducing  valve  on  each 
air  pressurization  unit,  testing  pressure 
reducing  valves  and  air  pressurization 
units  having  affected  serial  numbers, 
and  replacing  faulty  valves  or  imits  with 
new  parts. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
TTiaking  of  this  amendment.  No 
conunents  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

ConcliuioD 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 


Cost  Impact 

The  FAA  estimates  that  5  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD. 

It  vdll  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
required  actions,  at  an  average  labor  rate 
of  $60  per  work  hour.  Based  on  these 
figiues,  the  cost  impact  of  this  AD  on 
U.S.  operators  is  estimated  to  be  $60  per 
airplane.  However,  the  FAA  has  been 
advised  that  all  affected  airplanes 
currently  on  the  U.S.  Register  are  in 
compliance  with  the  actions  of  this  AD. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no    . 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 


Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunent.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Sdbjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safefy. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authorify  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
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.  Vdministration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
NRECnVES 

1.  The  authority  citation  for  part  39 
fontinues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

^.13    [Amended] 

2.  Section  39.13  is  amended  by 

( dding  the  following  new  airworthiness 
airective: 

2001-03-07    Airbus  Industrie:  Amendment 
39-12111.  Docket  200&-NM-118-AD. 

Applicability:  Model  A330  and  A340  series 
airplanes,  certificated  in  any  category;  fitted 
with  any  air  pressurization  unit 
("Pressurization  Unit,  Air"  or  "PUA")  having 
part  number  (P/N)  4020  Q8-3. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  simultaneous  failure  of  two 
air  pressurization  units,  which  could  result 
in  loss  of  three  hydraulic  circuits  and 
consequent  reduced  controllability  of  the 
airplane,  accomplish  the  following: 

lospection 

(a)  Within  500  flight  hours  after  the 
effective  date  of  this  AD,  perform  a  one-time 
detailed  visual  inspection  to  determine  the 
P/N  and  serial  number  (S/N)  of  the  pressure 
reducing  valve  on  each  air  pressurization 
unit,  per  Airbus  Service  Bulletin  A330- 
29A3073  (for  Model  A330  series  airplanes)  or 
A340-29A4058  (for  Model  A340  series 
airplanes),  both  Revision  01.  including 
Appendix  01.  dated  April  10,  2000;  as 
applicable. 

(1)  If  no  P/N  or  S/N  is  identified  as  affected 
equipment  per  the  applicable  service 
bulletin,  you  have  fulfilled  the  requirements 
of  this  AD. 

(2)  ff  any  P/N  or  S/N  is  identified  as 
affected  equipment  per  the  applicable  service 
bulletin:  Prior  to  further  flight,  perform 
applicable  tests  and  repairs  in  accordance 
with  the  applicable  service  bulletin. 

Note  2:  For  the  purposes  of  this  AD.  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 


supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Note  3:  An  inspection  per  Airbus  Alert 
Service  Bulletin  A330-29A3073,  dated 
January  18.  2000  (for  Model  A330  series 
airplanes),  or  A34O-29A4058,  dated  January 
20,  2000  (for  Model  A340  series  airplanes), 
is  acceptable  for  compliance  with  the 
requirements  of  paragraph  (a)  of  this  AD. 

Note  4:  The  Airbus  service  bulletins  refer 
to  Le  Bozec  Filtration  &  Systems  Service 
Bulletin  4020Q8-29-03,  dated  December  17. 
1999.  as  an  additional  source  of  service 
information  for  accomplishment  of  the 
actions  specified  by  this  AD. 

Spares 

(b)  As  of  the  effective  date  of  this  AD,  you 
may  not  install  any  air  pressurization  unit 
having  P/N  4020  Q8-3  on  any  airplane, 
unless  all  actions  have  been  accomplished 
for  that  part  in  accordance  with  the 
requirements  of  this  AD. 

Alternative  Methods  of  CompUance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116.  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Ins[>ector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch. 
ANM-116. 

Note  5:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  International  Branch. 
ANM-116. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(e)  The  actions  shall  be  done  in  accordance 
with  Airbus  Service  Bulletin  A330-29A3073. 
Revision  01.  including  Appendix  01,  dated 
April  10.  2000;  or  Airbus  Service  Bulletin 
A340-29A4058.  Revision  01.  including 
Appendix  01,  dated  April  10,  2000:  as 
applicable.  This  incorporation  by  reference 
was  approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Airbus  Industrie.  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Note  6:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directives  2000- 


138-118(8)  and  2000-139-143(8),  both  dated 
March  22,  2000. 

Efifiective  Date 

(f)  This  amendment  becomes  effective  on 
March  23,  2001. 

Issued  in  Renton.  Washington,  on  February 
8,  2001. 

Vi  L.  Lipski, 

Manager,  Transport  Airplane  Directorate, 

Aircraft  Certification  Service. 

[FR  Doc.  01-3698  Filed  2-15-01;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adnrinlatration 

14  CFR  Part  39 

[Docket  No.  2000-NM-285-AD;  Amendment 
39-12113;  AD  2001-03-09] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  777  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  777 
series  airplanes,  that  requires 
replacement  of  nuts  on  the  clevis 
assemblies  that  support  the  auxiliary 
tracks  of  the  inboard  leading  edge  slats. 
This  amendment  is  necessary  to  prevent 
loose  or  missing  nuts  on  the  clevis 
assemblies,  which  could  cause  the 
inboard  leading  edge  slats  to  be  loose  or 
in  an  incorrect  position  and  result  in 
partial  or  total  failure  or  loss  of  the  slats. 
This  action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Effective  March  23,  2001. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  23, 
2001. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle. 
Washington  98124-2207.  Thiis 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  NW..  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Stan 
Wood,  Aerospace  Engineer,  Airfi^me 
Branch,  ANM-120S,  FAA,  Seattle 
Aircraft  Certification  Office,  1601  Lind. 
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Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2772; 
fax (425) 227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  m  series  airplanes  was 
published  in  the  Federal  Register  on 
November  15,  2000  (65  FR  68955).  That 
action  proposed  to  require  replacement 
of  nuts  on  the  clevis  assemblies  that 
support  the  auxiliary  tracks  of  the 
inboard  leading  edge  slats. 

Comments 

hiterested  persons  have  been  afforded 
an  opport\mity  to  participate  in  the 
making  of  this  amendment.  Ehie 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposed  rule.  Another  commenter 
states  that  it  is  not  affected  by  the 
proposed  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 


Cost  Impact 

There  are  approximately  121 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
34  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD.  that  it  will  take 
approximately  2  work  hours  per 
airplane  to  accomplish  the  required 
replacement,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$4,080,  or  $120  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  futiu^  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 


or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 


f  39.1 3    [An 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2001-03-09    Boeing:  Amendment  39-12113. 
Docket  20OO-NM-285-AD. 

Applicability:  Model  777  series  airplanes, 
line  numbers  1  through  155  inclusive, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 


Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loose  or  missing  nuts  on  the 
clevis  assemblies  that  support  the  auxiliary 
tracks  of  the  inboard  leading  edge  slats, 
which  could  cause  the  slats  to  be  loose  or  in 
an  incorrect  position  and  result  in  partial  or 
total  failure  or  loss  of  the  slats,  accomplish 
the  following: 

Replacement 

(a)  Within  18  months  after  the  effective 
date  of  this  AD.  replace  nuts  having  part 
number  NAS1805-5L  on  the  clevis 
assemblies  that  support  the  auxiliary  tracks 
(outboard,  center,  and  inboard)  of  the  inboard 
leading  edge  slats  with  new  nuts  purchased 
from  the  airplane  manufacturer  after  October 
31, 1999,  in  accordance  with  Boeing  Special 
Attention  Service  Bulletin  777-57-0038, 
dated  February  24.  2000. 

Spares 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  any  nut  having  part 
number  NAS1805-5L  on  any  airplane  unless 
it  was  purchased  from  the  airplane 
manufacturer  after  October  31, 1999. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO),  FAA. 
Operators  shall  submit  their  requests  tluough 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Refierence 

(e)  The  replacement  shall  be  done  in 
accordance  with  Boeing  Special  Attention 
Service  Bulletin  777-57-0038,  dated 
February  24,  2000.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707.  Seattle,  Washington 
98124-2207.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Eflective  Date 

(f)  This  amendment  becomes  effective  on 
March  23,  2001. 
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Issued  in  Renton,  Washington,  on  February 
I,  2001. 

Vi  L.  Lipski, 

Manager,  Tmnsport  Airplane  Directorate, 

Aircraft  Certification  Service. 

FR  Doc.  01-3694  Filed  2-15-01;  8:45  am] 
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PARTMENT  OF  ENERGY 


Enargy  Regulatory 

toeton 


8  CFR  Parte  352,  357,  and  385 


[DoclMt  Na  RMM-10-001;  Ontor  No.620- 
A] 

Revialone  to  and  Electronic  FHIng  of 
ttte  FERC  Form  No.  6  and  Related 
Uniform  Syeteme  of  Accounte 

bsued  February  12,  2001. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Final  rule;  order  on  rehearing. 

SUMMARY:  The  Society  for  the 
Preservation  of  Oil  Pipeline  Shippers 
(SPOPS)  filed  a  request  for  clarification 
and  rehearing  of  the  Commission's  Final 
Rule  in  Order  No.  620,  Revisions  to  and 
Electronic  Filing  of  the  FERC  Form  No. 
6  and  Related  Uniform  Systems  of 
Accounts.  The  Commission  provides 
clarification  and  denies  rehearing. 
ADDRESSES:  Office  of  the  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  Sti^t,  NE.,  Washington,  DC 
20426. 

TOR  FURTHER  INFORMATION  CONTACT: 

Mary  C.  Lauermann  (Technical 
Information),  Office  of  the  Executive 
Director,  888  First  Street,  NE., 
Washington,  DC  20426,  (202)  208- 
0087 

iilia  A.  Lake  (Legal  Information),  Office 
of  the  General  Coimsel,  888  First 
Street,  NE.,  Washington,  DC  20426, 
(202)  208-2019 

David  H.  Ulevich  (Page  700 
Information),  Office  of  Markets, 
Tariffs  and  Rates,  888  First  Street, 
NE.,  Washington,  DC  20426,  (202) 
208-0678. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

In  this  order,  the  Commission 
addresses  a  request  for  rehearing  and 
clarification  of  Order  No.  620,  the  Final 
Rule  on  the  revisions  to  and  electronic 
filing  of  the  FERC  Form  No.  6  and 
related  luiiform  systems  of  accounts, 
issued  on  December  13,  2000.'  In  Order 


No.  620,  the  Commission  amended  Parts 
352,  357,  and  385  ^  of  its  regulations  in 
order  to  better  meet  current  and  future 
regulatory  requirements  and  industry 
needs;  be  more  consistent  with  ciurent 
Generally  Accepted  Accoimting 
Principles;  and  to  provide  for  the 
electronic  filing  of  FERC  Form  No.  6. 
Order  No.  620  is  part  of  the 
Commission's  ongoing  program  to 
update  and  eliminate  burdensome  and 
imnecessary  accoimting  and  reporting 
requirements.  These  changes  will 
reduce,  by  about  25  percent,  the  burden 
on  regulated  companies  for  maintaining 
and  reporting  information  under  the 
Commission's  regulations. 

For  the  reasons  stated  below,  the 
Commission  provides  clarification  and 
denies  rehearing. 

n.  Background 

FERC  Form  No.  6,  "Annual  Report  of 
Oil  Pipeline  Companies,"  collects 
information  on  an  aiuiual  basis  to 
enable  the  Commission  to  carry  out  its 
responsibilities  associated  with  the 
regulation  of  oil  pipeline  companies 
under  the  Interstate  Commerce  Act. 

Order  No.  620,  among  other  things, 
revised  FERC  Form  No.  6  page  700, 
"Aimual  Cost  of  Service  Based  Analysis 
Schedule."  Page  700  provides  basic 
cost-of-service  and  throughput 
information  that  allows  a  shipper  to 
compare  proposed  changes  in  a 
pipeline's  rates  against  the  change  in 
level  of  the  pipeline's  cost  of  service 
and  the  change  in  the  pipeline's  average 
company-wide  barrel-mile  cost. 

On  January  12,  2001,  the  Society  for 
the  Preservation  of  Oil  Pipeline 
Shippers  (SPOPS)  filed  a  timely  request 
for  rehearing  and  clarification  of  Order 
No.  620.  SPOPS  seeks  rehearing  of  the 
Final  Rule's  requirement  that  pipelines 
report  total  jurisdictional  revenues  on 
Line  10  of  page  700  rather  than  total 
company  revenues.  Also,  SPOPS  asks 
the  Commission  to  clarify  the  Final  Rule 
regarding  what  cost-of-service 
information  must  be  reported  on  page 
700. 

Specifically,  SPOPS  argues  that  the 
Final  Rule's  requirement  that  oil 
pipelines  report  total  jurisdictional 
revenues  on  Line  No.  10  of  page  700 
results  in  a  mismatch  between  the  costs 
and  revenues  reported  on  this  page. 
According  to  SPOPS,  the  Final  Rule 
permits  oil  pipeline  companies  to 
exclude  revenues  earned  from  either 
non-carrier  services  or  non- 
jurisdictional  carrier  services  which 
could  result  in  an  understatement  of 
company  revenues.  SPOPS  also  argues 
that  pipelines  will  have  an  enhanced 


>  65  FR  81335  (Dec.  26,  2000);  III  FERC  Stats.  & 
tegs.  1  31,115  (Dec.  13.  2000). 


2  18  CFR  Parts  352.  357,  and  385. 


opportiuiity  to  engage  in  an  allocation 
shell  game  if  only  jurisdictional  costs 
and  revenues  are  reported  on  page  700. 

SPOPS  requests  tnat  the  Commission 
clarify  what  cost-of-service  information 
is  to  be  reported  on  page  700:  cost-of- 
service  data  related  to  jurisdictional 
operations  or  total  company  operations 
including  non-jurisdictional  activities. 
SPOPS  cites  the  instructions  listed  on 
page  700  that  were  effective  prior  to  the 
issuance  of  Order  No.  620  which 
required  the  total  cost-of-service  to  be 
computed  on  a  total  company  basis 
consistent  with  the  Commission's 
Opinion  No.  154-B,  et  al.  methodology. 
SPOPS  argues  total  company  cost-of- 
sOTvice  should  be  reported  on  page  700 
although  it  acknowledges  that  pipelines 
have  been  reporting  cost-of-service  data 
on  a  jurisdictional  basis. 

The  Association  of  Oil  Pipelines 
(AOPL)  filed  an  answer  on  January  29, 
2001.  AOPL  essentially  responds  that 
Order  No.  620,  and  page  700,  properly 
focus  on  jurisdictional  revenues. 

Rule  213(a)(2)  of  the  Commission's 
Rules  of  Practice  and  Procedure,  18  CFR 
385.213(a)(2)  (2000),  prohibits  answers 
luiless  otherwise  ordered  by  the 
decisional  authority.  We  find  that  good 
cause  exists  to  allow  AOPL's  answer. 

m.  Discussion 

We  disagree  with  SPOPS's  assertion 
that  revised  page  700,  "Annual  Cost  of 
Service  Based  Analysis  Schedule,"  of 
FERC  Form  No.  6  results  in  a  mismatch 
between  the  costs  and  revenues  reported 
on  this  schedule,  or  that  pipelines  will 
engage  in  an  allocation  shell  game  if 
only  jurisdictional  costs  and  revenues 
are  reported  on  page  700. 

In  the  Notice  of  Proposed  Rulemaking 
(NOPR)  issued  in  this  proceeding,  the 
Commission  proposed  to  revise 
Instruction  No.  3  of  page  700  to  require 
oil  pipeline  companies  to  report  total 
company  revenues  so  that  it  would  be 
consistent  with  the  total  cost  of  service 
reported  on  this  page.^  SPOPS  had 
asserted  in  its  comments  to  the  NOPR 
that  the  Commission  should  require 
pipelines  to  report  total  company  costs 
and  total  company  revenues  on  page 
700. 

In  its  comments  on  the  NOPR,  AOPL 
explained  that  our  proposed  revision  to 
Instruction  No.  3  would  in  fact  result  in 
an  inconsistency.  That  is,  the  total  cost 
of  service  computed  using  the  Opinion 
No.  154-B  methodology  does  not  equate 
to  total  company  costs;  rather  it 
represents  the  aggregate  cost  of  the 
pipeline's  jurisdictional  services.  While 
AOPL  did  not  object  to  reporting  total 


3  65  FR  50376  (Aug.  1 7,  2000).  IV  FERC  StaU.  ft 
Regs.  1  32.553  at  33.961  (July  27.  2000). 
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company  revenues  on  page  700,  it 
argued  that  only  jiuisdictional  operating 
revenues  should  be  reported  on  this 
page.  In  the  Final  Rule,  the  Commission 
stated  that  it  agreed  with  AOPL's 
comment  and  revised  Line  No.  10  of 
page  700  to  require  pipelines  to  report 
"Total  Interstate  Operating  Revenues." 

On  rehearing,  SPOPS  argues  that  by 
requiring  pipelines  to  report  only 
jurisdictional  cost  of  service  and 
revenues  on  page  700,  it  will  give 
pipelines  an  enhanced  opportunity  to 
mis-allocate  jurisdictional  costs  and 
revenues  in  favor  of  the  pipelines. 

The  Commission  never  intended  in 
the  Final  Rule  to  have  a  pipeline  report 
its  non- jurisdictional  costs  on  page  700. 
Rather,  page  700  was  to  be  a  preliminary 
screening  tool  that  would  permit  a 
shipper  to  compare  proposed  changes  in 
rates  against  the  pipeline's  jurisdictional 
cost  of  service.''  Page  700,  as  revised  by 
Order  No.  620,  restdts  in  the  proper 
matching  of  FERC  jurisdictional  costs 
and  revenues  for  sbippers  to  use  in 
assessing  rate  proposes.  Accordingly, 
we  take  this  opportxinity  to  clarify  Oider 
No.  620  that  the  cost-of-service  and 
revenue  data  reported  on  page  700  will 
be  the  cost  of  service  and  revenues 
related  to  FERC  jurisdictional  services. 

In  response  to  SPOPS's  concern  that 
the  FinaJ  Rule  will  enable  pipelines  to 
improperly  allocate  costs  and  revenues 
in  determining  data  to  be  reported  on 
page  700,  we  have  adopted  measures  to 
ensure  consistency  in  how  a  pipeline 
computes  the  information  it  reports  on 
page  700.  If  a  pipeline  makes  major 
changes  in  its  application  of  the 
Opinion  No.  154-B  methodology,  it 
must  disclose  on  page  700  that  it  has 
done  so  and  recalciUate  the  prior  year's 
cost  of  service  data  to  reflect  the  change 
so  that  valid  comparisons  of  data  can  be 
made  from  one  year  to  the  next.* 

Moreover,  in  Order  No.  620,  we 
required  pipelines  to  maintain 
workpapers  that  fully  support  the  data 
reported  on  page  700  including  but  not 
limited  to  the  total  cost-of-service 
calculations  and  all  of  its  associated 
components.  This  includes  allocations 
of  costs  and  revenues  between  carrier 
and  non-carrier,  jiuisdictional  and  non- 
jurisdictional  facilities/services,  and 
between  interstate  and  intrastate 
services,  assiunptions  made  for  the 
Opinion  No.  154-B  calculations  and 
cross-references  to  underlying  source 
documents.  In  addition,  Chder  No.  620 
provides  that  the  Commission  or  its  staff 


may  request  that  a  pipeline  make  its 
workpapers  available.^  Given  these 
safeguards,  SPOPS's  claim  of  possible 
manipulation  of  data  reported  on  page 
700  is  speculative  at  best. 

The  Commission  Orders 

SPOPS's  request  for  rehearing  of 
Order  No.  620  is  denied. 

By  the  Commission. 
Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[PR  Doc.  01-3965  Filed  2-15-01;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Dnig  Administration 

21  CFR  Part  179 

[Doctot  No.  OOF-0789] 

Irradiation  In  ttie  Production, 
Processing,  and  Handling  of  Food 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  expand  the 
conditions  of  safe  use  of  X-radiation  and 
electron  beam  energy  soiut:es  for  the 
treatment  of  prepackaged  foods  by 
irradiation.  This  action  is  in  response  to 
a  petition  filed  by  the  National  Center 
for  Food  Safety  and  Technology,  Illinois 
Institute  of  Technology. 
DATES:  This  rule  is  effective  February 
16,  2001.  Submit  written  objections  and 
requests  for  a  hearing  by  March  19, 
2001. 

ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  A.  Hepp,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-215),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington.  DC  20204,  202-418-3098. 
SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
March  2,  2000  (65  FR  11320),  FDA 
announced  that  a  food  additive  petition 
(FAP  0M4711)  had  been  filed  by  the 
National  Center  for  Food  Safety  and 
Technology,  Illinois  Institute  of 
Technology,  6502  South  Archer  Rd., 


•Order  No.  571.  59  FR  59137  (Nov.  16. 1994); 
FERC  Stats.  &  Regs.  IRegulation  Preambles  fanuary 
1991-lune  1996)  1  31.006  at  31,168  (Oct.  28.  1994). 

»  See  Instruction  No.  6  of  revised  FERC  Form  No. 
6  page  700. 


•>65  FR  81335  (Dec.  26.  2000);  UI  FERC  Stats.  & 
Regs.  1  31.115  at  31.960-31.961  (Dec.  13.  2000). 
Also,  see  Instruction  No.  7  of  FERC  Form  No.  6  page 
700. 


Summit-Argo,  IL  60501-1933.  The 
petition  proposed  to  amend  the  food 
additive  regulations  in  §  179.45 
Packaging  materials  for  use  during  the 
irradiation  of  prepackaged  foods  (21 
CFR  179.45)  to  expand  the  conditions  of 
safe  use  of  X-radiation  and  electron 
beam  energy  sources  for  the  treatment  of 
prepackaged  foods  by  irradiation. 

FuA  has  evaluated  the  data  in  the 
petition  and  other  relevant  material. 
Based  on  this  information,  the  agency 
concludes  that:  (1)  The  proposed  use  of 
the  additives  as  sources  of  radiation  for 
irradiating  of  prepackaged  foods  is  safe, 

(2)  the  additives  will  achieve  their 
intended  technical  effect,  and  therefore, 

(3)  the  regulations  in  §  179.45  should  be 
amended  as  set  forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)).  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  §  171.1(h), 
the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

The  agency  has  previously  considered 
the  environmental  effects  of  this  rule  as 
annoiuiced  in  the  notice  of  filing  for 
FAP  0M4711.  No  new  information  or 
comments  have  been  received  that 
would  affect  the  agency's  previous 
determination  that  there  is  no 
significant  impact  on  the  human 
envirorunent  and  that  an  environmental 
impact  statement  is  not  required. 

'This  final  rule  contains  no  collection 
of  information.  Therefore,  clearance  by 
the  Office  of  Management  and  Budget 
imder  the  Paperwork  Reduction  Act  of 
1995  is  not  required. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  file  with  the  Dockets  Management 
Branch  (address  above)  written 
objections  by  March  19,  2001.  Each 
objection  shall  be  separately  numbered, 
and  each  numbered  objection  shall 
specify  with  particularity  the  provisions 
of  the  regulation  to  which  objection  is 
made  and  the  groimds  for  the  objection. 
Each  numbered  objection  on  which  a 
hearing  is  requested  shall  specifically  so 
state.  Failure  to  request  a  hearing  for 
any  particiUar  objection  shall  constitute 
a  waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
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that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  ^1  documents 
are  to  be  submitted  and  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  179 

Food  additives.  Food  labeling.  Food 
packaging.  Radiation  protection. 
Reporting  and  recordkeeping 
requirements.  Signs  and  symbols. 

Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  179  is 
amended  as  follows: 

PART  179— IRRADIATION  IN  THE 
PRODUCTION,  PROCESSING  AND 
HANDLING  OF  FOOD 

1.  The  authority  citation  for  21  CFR 
part  179  continues  to  read  as  follows: 

Audiority:  21  U.S.C.  321,  342,  343,  348, 
373,  374. 

f  179.45    [AmeiMtod] 

2.  Section  1 79.45 -Pacicagingnjateriais 
for  use  during  the  irradiation  of 
prepackaged  foods  is  amended  in  the 
introductory  text  of  paragraph  (b)  by 
adding  the  phrase  ",  electron  beam,  or 
X-"  after  the  word  "gamma"  and  in  the 
introductory  text  of  paragraph  (d)  by 
adding  the  phrase  ",  electron  beam," 
after  the  word  "gamma". 

Dated:  January  31.  2001. 
Ann  M.  Witt. 

Acting  Associate  Commissioner  for  Policy. 
(FR  Doc.  01-3885  Filed  2-15-01;  8:45  am) 

BUJNO  COK  41S0-01-F 


DEPARTMENT  OF  STATE 

22  CFR  Part  126 
IPubHc  Notice  3575] 

Buremj  of  Polltical-MHItary  Affairs; 
Amendments  to  the  International 
Traffic  In  Arms  Regulation:  Canadian 
Exemption 

AGENCY:  Department  of  State. 
action:  Final  rule. 

SUMMARY:  This  rule  amends  the 
Canadian  Exemption  of  the 
International  Traffic  in  Arms 
Regulations  (ITAR)  to  change  the 


authorized  end-users  to  Canadian 
Federal  or  Provincial  government 
authority  acting  in  an  official  capacity 
or  a  Canadian-registered  person.  The 
amendment  also  adds  a  new  defense 
service  exemption.  Further,  it  amends 
the  list  of  defense  articles  requiring  a 
license. 

EFFECTIVE  DATE:  May  30,  2001. 
FOR  FURTHER  INFORMATKM  CONTACT: 
William  J.  Lowell,  Director,  Office  of 
Defense  "Trade  Controls,  Bureau  of 
Political-Mihtary  Affairs,  Department  of 
State,  ATTN:  Regulatory  Change 
Canadian  Exemption  (202)  663-2862  or 
(202) 261-6264. 

SUPPLEMENTARY  INFORMATION:  The 
United  States  Government  (USG)  and 
the  Government  of  Canada  (GOC)  have 
completed  bilateral  discussions  on 
export  controls  that  have  resulted  in 
each  Government  malcing  changes  to 
their  respective  regulations.  The 
Government  of  Canada  has  made 
numerous  changes  to  its  export  control 
system  by  law  and  regulation,  including 
providing  coverage  for  all  items  of  the 
type  controlled  on  the  United  States 
Munitions  List  (USML)  on  its  control 
lists.  Their  changes  also  involve 
establishing  a  system  that  identifies  and 
permits  registration  of  persons  who  will 
be  eligible  on  the  basis  of  Canadian 
citizenship  or  permanent  residence  and 
of  risk  assessment  to  have  access  to 
USML  articles  exported  from  the  United 
States  or  re-transferred  within  Canada 
without  a  U.S.  license.  Fiuthermore,  the 
GOC  promulgated  regulations  requiring 
USG  approval  prior  to  any  re-export  or 
retransfer  of  the  International  Traffic  in 
Arms  Regulations  ("ITAR")-controlled 
items  either  within  Canada  or  to  a  third 
country.  In  response,  the  USG  is 
amendhag  Section  126.5  of  ITAR  to 
expand  significantly  the  scope  of  the 
Canadian  exemption,  specifically  by 
reflecting  the  Canadian  registration 
system.  "The  amendment  makes 
corresponding  changes  to  permit 
specified  end  users  eligible  to  receive 
defense  articles  exported  under  this 
exemption.  Those  end  users  are 
Canadian  Federal  or  Provincial 
government  authorities  acting  in  an 
official  capacity  and  Canadian- 
registered  persons.  For  purposes  of  this 
section  only,  a  Canadian-registered 
person  is  any  Canadian  national 
(including  Canadian  business  entities 
organized  under  the  laws  of  Canada), 
dual  national,  and  permanent  resident 
registered  in  Canada  in  accordance  with 
the  Canadian  Defence  Production  Act. 
Even  where  a  Canadian  business  entity 
is  so  registered,  this  does  not  qualify 
any  employee  to  receive  items  subject  to 
this  exemption  unless  the  employee  is 


also  a  national,  dual  national  or 
permanent  resident  of  Canada. 

The  Government  of  Canada  published 
a  regulatory  change  effective  April  30. 
2001.  establishing  a  registration  system 
that  will  permit  Canadian  firms  to  be 
registered  as  eligible  to  receive  exports 
from  the  United  States  on  May  30.  2001. 
the  effective  date  of  this  regulatory 
change. 

Section  126.5  is  also  amended  to  add 
a  new  defense  service  exemption  that 
provides  registered  United  States  and 
Canadian-registered  persons  the  ability 
to,  without  obtaining  a  license,  work 
together  to  respond  to  U.S.  and 
Canadian  Government  requests  for  a 
quote  or  a  bid  proposal.  This 
amendment  also  permits  exchanges 
necessary  to  respond  to  a  registered  U.S. 
company's  request  to  produce,  design, 
assemble,  maintain  or  service  a  defense 
article.  To  utilize  this  amendment,  U.S. 
exporters  are  advised  to  ensure  that  they 
can  meet  all  the  criteria  prior  to  export 
and  that  adequate  records  of  disclosiue 
are  maintained  to  verify  that  only  the 
information  exempt  is  exported. 

Also,  the  list  of  items  requiring  a 
license  prior  to  export  is  being  amended 
to  change  the  coverage.  The  changes 
include  a  requirement  to  obtain  a 
license  prior  to  export  to  Canada  for  all 
technical  data  and  defense  services  for 
gas  turbine  engine  hot  sections  covered 
by  Categories  VI(fl  and  VIII(b}— not  to 
include  hardware;  developmental 
aircraft,  engines  and  components 
identified  in  Category  Vlll(f);  all 
category  XII(c),  except  1st-  and  2nd- 
generation  image  intensification  tubes 
and  1st-  and  2nd-generation  image 
intensification  night  sighting  equipment 
and  end  items  in  Category  XII(c)  and 
related  technical  data  limited  to  basic 
operations,  maintenance  and  training 
information  as  authorized  under 
exemption  in  Section  125.4(b)(S)  when 
exported  directly  to  a  CanaHjan 
Government;  chemical  agents  listed  in 
Category  XrV(a),  biological  agents  in 
Category  XIV(b).  and  equipment  listed 
in  Category  XN{c)  for  dissemination  of 
the  chemical  agents  and  biological 
agents  in  (a)  and  (b);  nuclear  radiation- 
measiuing  devices  manufactiuBd  to 
military  specifications  listed  in  XlV(d); 
all  spacecraft  in  Category  XV(a),  except 
commercial  communications  satellites; 
XV(c),  except  end  items  when  for  use  by 
the  Federal  Government  of  Canada; 
Category  XV(d);  certain  systems, 
components  and  parts  included  within 
the  coverage  of  XV(e);  and, 
miscellaneous  articles  covered  by 
Category  XXI. 

It  remains  the  responsibility  of  the 
U.S.  exporter  of  record  to  determine,  in 
writing,  the  Canadian  end-user,  end-use. 
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that  the  Canadian  recipient  is  registered 
with  the  Canadian  Government,  and 
that  the  defense  articles  are  for  end-use 
in  Canada  and  not  for  reexport  or 
retransfer  to  another  foreign  destination. 
Should  this  information  not  be  available 
or  the  exporter  has  knowledge  or  reason 
to  know  that  the  export  woidd  result  in 
a  transfer  or  sale  to  a  proscribed 
destination  (see  126.1),  this  exemption 
is  not  available. 

As  a  general  matter,  the  regulation 
does  not  affect  the  continuing 
application  of  requirements  of  this 
subchapter  to  parties  utilizing  this 
exemption,  in  particular  §  126.1(e) 
which  requires  any  person  who  knows 
or  has  reason  to  know  of  a  prohibited 
activity  involving  a  proscribed 
destination  to  immediately  inform  the 
OfBce  of  Defiense  Trade  Controls. 
Specifically,  too,  Canadian-registered 
persons  will  be  eligible  recipients  of 
ITAR-controlled  items  under  this 
exemption  for  purposes  of  this 
regulation,  except  where  application  of 
U.S.  law  may  require  prohibiting  (e.g., 
by  treating  a  transaction  as  non-exempt 
or  a  Canadian-registered  person  as 
ineligible  on  a  case-by-case  basis,  or 
more  broadly)  an  export,  reexport  or 
transfer  of  such  an  item  to  a  person  with 
citizenship  or  nationality  of  a  country  to 
which  U.S.  defense  exports  are 
prohibited  by  law. 

This  amendment  involves  a  foreign 
afiairs  function  of  the  United  States  and 
therefore,  is  not  sub)ect  to  the 
procedures  required  by  5  U.S.C.  553  and 
554.  It  is  exempt  from  review  under 
Executive  Order  12866  but  has  been 
reviewed  internally  by  the  Department 
to  ensure  consistency  with  the  purposes 
thraeof.  This  rule  does  not  require 
analysis  imder  the  Regulatory 
Flexibility  Act  or  the  Unfunded 
Mandates  Reform  Act.  It  has  been  foimd 
not  to  be  a  major  nile  within  the 
meaning  of  the  Small  Business 
Regulatory  Enforcement  Act  of  1966.  It 
will  not  have  substantial  direct  effects 
on  the  States,  the  relationship  between 
the  National  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  §  6  of  Executive  Order 
13132,  it  is  determined  that  this  rule 
does  not  have  sufficient  federalism 
implications  to  warrant  application  of 
Executive  Order  Nos.  12372  and  13123. 
However,  interested  parties  are  invited 
to  submit  written  comments  to  the 
Department  of  State,  Office  of  Defense 
Trade  Controls,  ATTN:  Regulatory 
Change,  Canadian  Exemption,  13th 
Floor,  H1304,  2401  E  Street,  NW., 
Washington,  DC  20037.  Such  persons 
must  be  so  registered  with  the 


Department  of  State's  Office  of  Defense 
Trade  Controls  (DTC)  pursuant  to  the 
registration  requirements  of  §  38  of  the 
Arms  Export  Control  Act.  Comments  are 
welcomed  and  could  assist  both 
governments  in  joint  outreach  program 
to  be  conducted  following  this 
publication. 

List  of  Subiects  in  22  CFR  Part  126 

Arms  and  munitions.  Exports. 

Accordingly,  for  the  reasons  set  forth 
above,  Title  22,  chapter  I,  subchapter  M, 
part  126,  is  being  amended  as  follows: 

PART  126— GENERAL  POUaES  AND 
PROVISIONS 

1.  The  authority  citation  for  part  126 
continues  to  reads  as  follows: 

Authority:  Sees.  2,  38,  40,  42,  and  71.  Pub. 
L.  90-^29.  90  Stat.  744  (22  U.S.C.  2752,  2778 
(as  amended  by  P.L.  106-280).  2780,  2791, 
and  2797);  22  U.S.C.  2778;  E.O.  11958,  42  FR 
4311;  3  CFR,  1977  Comp.,  p.  79;  22  U.S.C. 
2658;  22  U.S.C.  287c;  E.O.  12918,  59  FR 
28205.  3  CFR  1994  Comp.,  p  899. 

2.  Section  126.5  is  revised  to  read  as 
follows: 

§  126.5    CwM<B«n  exemptions. 

(a)  Temporary  import  of  defense 
articles.  District  Director  of  Customs  and 
postmasters  shall  permit  the  temporary 
import  and  retinn  to  Canada  without  a 
license  of  any  unclassified  defense 
articles  (see  §  120.6  of  this  subchapter) 
that  originate  in  Canada  for  temporary 
use  in  the  United  States  and  return  to 
Canada.  All  other  temporary  imports 
shall  be  in  accordance  with  §§  123.3  and 
123.4  of  this  subchapter. 

(b)  Permanent  and  temporary  export 
of  defense  articles.  Except  for  the 
defense  articles  and  related  technical 
data,  and  defense  swvices  identified  in 
paragraph  (b)  (1)  through  (20)  of  this 
section  for  exports  that  transit  third 
coimtries,  and  provided  the 
requirements  of  this  subchapter  are  met, 
(to  include  §  120.1  (c)  and  (d),  parts  122 
and  123  (except  insofar  as  exemption 
from  licensing  requirements  is  herein 
authorized)  and  §  126.1,  and  the 
requirement  to  obtain  non-transfer  and 
use  assurances  for  all  significant 
miUtary  equipment).  District  Director  of 
Customs  and  postmasters  shall  permit, 
when  for  end-use  in  Canada  by 
Canadian  Federal  or  ProvincisJ 
governmental  authorities  acting  in  an 
official  capacity  or  by  a  Canadian- 
registered  person  or  return  to  the  United 
States,  the  permanent  and  temporary 
export  to  Canada  without  a  license  of 
defense  articles  and  related  technical 
data  identified  in  §  121.1  of  this 
subchapter,  except  as  described  in 
paragraphs  (b)(1)  through  (20)  of  this 


section  and  the  defense  services  and 
technical  data  described  in  paragraph 
(c)  of  this  section.  For  pinposes  of  this 
section,  "Canadian-registered  person"  is 
any  Canadian  national  (including 
Canadian  business  entities  organized 
under  the  laws  of  Canada),  dual 
national,  and  permanent  resident 
registered  in  Canada  in  accordance  with 
the  Canadian  Defence  Production  Act, 
and  such  other  Canadian  Crown 
Corporations  as  may  be  identified  by  the 
Department  of  State.  The  defense 
articles,  related  technical  data,  and 
defense  services  identified  in  §  121.1  of 
this  subchapter  continuing  to  require  a 
license  are: 

(1)  All  classified  articles,  technical 
data  and  defense  services  covered  by 
§  121.1  of  this  subchapter. 

(2)  All  Missile  Teclmology  Control 
Regime  (MTCR)  Annex  Items. 

(3)  Defense  services  covered  by  part 
124  of  this  subchapter,  except  for  those 
in  paragraph  (c)  of  this  section. 

(4)  Any  transaction  involving  the 
export  of  defense  articles  and  defense 
services  for  which  congressional 
notification  is  required  in  accordance 
with  §  123.15  and  §  124.11  of  this 
subchapter. 

(5)  All  technical  data  and  defense 
services  for  gas  ttnbine  engine  hot 
sections  covered  by  Categories  VI(f)  and 
VIII(b).  (This  does  not  include 
hardware). 

(6)  Firearms  listed  in  Category  I. 

(7)  Ammimition  listed  in  Category  III 
for  the  firearms  in  Category  I. 

(8)  Nuclear  weapons  strategic  delivery 
systems  and  all  components,  parts, 
accessories  and  attachments  specifically 
designed  for  such  systems  and 
associated  equipment. 

(9)  Naval  nuclear  propulsion 
equipment  listed  in  Category  VI(e). 

(10)  Aircraft  listed  in  Category  Vm(a) 
and  developmental  aircraft,  engines  and 
components  identified  in  Category 
Vin(f). 

(11)  All  Category  XII(c),  except  any 
1st-  and  2nd-generation  image 
intensification  tube  and  1st-  and  2nd- 
generation  image  intensification  night 
sighting  equipment.  End  items  (see 

§  121.8  of  this  subchapter)  in  Category 
XII(c)  and  related  technical  data  limited 
to  basic  operations,  maintenance  and 
training  information  as  authorized 
imder  the  exemption  in  §  125.4(b)(5)  of 
this  subchapter  may  be  exported 
directly  to  a  Canadian  Government 
entity  (i.e.  federal,  provincial,  territorial, 
or  municipal)  without  a  license. 

(12)  Chemical  agents  listed  in 
Category  XlV(a),  biological  agents  in 
Category  XrV(b),  and  equipment  listed 
in  Category  XIV(c)  for  dissemination  of 
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the  chemical  agents  and  biological 
agents  listed  in  Category  XlV(a)  and  (b). 

(13)  Nuclear  radiation  measuring 
devices  manufactined  to  military 
specifications  listed  in  Category  XlV(d). 

(14)  All  spacecraft  in  Category  XV(a), 
except  commercial  communications 
satellites. 

(15)  Category  XV(c),  except  end  items 
(see  §  121.8  of  this  subchapter)  for  end 
use  by  the  Federal  Government  of 
Canada  exported  directly  or  indirectly 
through  a  Canadian-registered  person. 

,,   (16)  Category  XV(d). 

(17)  The  following  systems, 
components  and  parts  included  within 
the  coverage  of  Category  XV(e): 

(i)  Anti-jam  systems  with  the  ability 
to  respond  to  incoming  interference  by 
adaptively  reducing  antenna  gain 
(nulling)  in  the  direction  of  the 
interference. 
I  (ii)  Antennas: 

(A)  With  aperture  (overall  dimension 
|ff  the  radiating  portions  of  the  antenna) 
greater  than  30  feet;  or 

(B)  With  all  sidelobes  less  than  or 
equal  to  -  35dB,  relative  to  the  peak  of 
the  main  beam;  or 

(C)  Designed,  modified,  or  configured 
to  provide  coverage  area  on  the  surface 
of  the  earth  less  than  200  nautical  miles 
in  diameter,  where  "coverage  area"  is 
defined  as  that  area  on  the  surface  of  the 
earth  that  is  illuminated  by  the  main 
beam  width  of  the  antenna  (which  is  the 
angular  distance  between  half  power 
points  of  the  beam). 

(iii)  Optical  intersatellite  data  links 
(cross  links)  and  optical  ground  satellite 
terminals. 

(iv)  Spacebome  regenerative  baseband 
processing  (direct  up  and  down 
conversion  to  and  from  baseband) 
equipment. 

(v)  Propulsion  systems  which  permit 
acceleration  of  the  satellite  on-orbit  (i.e., 
after  mission  orbit  injection)  at  rates 
greater  than  O.lg. 

(vi)  Attitude  control  and 
determination  systems  designed  to 
provide  spacecraft  pointing 
determination  and  control  or  payload 
pointing  system  control  better  than  0.02 
degrees  per  axis. 

(vii)  All  specifically  designed  or 
modified  systems,  components,  parts, 
accessories,  attachments,  and  associated 
equipment  for  all  Category  XV(a)  items, 
except  when  specifically  designed  or 
modified  for  use  in  commercial 
communications  satellites. 

(18)  Nuclear  weapons  design  and  test 
equipment  listed  in  Category  XVI. 

(19)  Submersible  and  oceanographic 
vessels  and  related  articles  listed  in 
Category  XX{a)  through  (d). 

(20)  Miscellaneous  articles  covered  by 
Category  XXI. 


(c)  Defense  service  exemption.  A 
defense  service  is  exempt  from  the 
licensing  requirements  of  part  124  of 
this  subchapter,  when  the  following 
criteria  can  be  met. 

(1)  The  item,  technical  data,  defense 
service  and  transaction  is  not  identified 
in  paragraphs  (b)(1)  through  (20)  of  this 
section;  and 

(2)  The  transfer  of  technical  data  and 
provision  of  defense  service  is  limited  to 
the  following  activities: 

(i)  Canadian-registered  person  or  a 
registered  and  eligible  U.S.  company  (in 
accordance  with  part  122  of  this 
subchapter)  preparing  a  quote  or  bid 
proposal  in  response  to  a  written 
request  fi'om  a  Department  or  Agency  of 
the  United  States  Federal  Government 
or  from  a  Canadian  Federal.  Provincial, 
or  Territorial  Government;  or 

(ii)  Produce,  design,  assemble, 
maintain  or  service  a  defense  article  (i.e. 
hardware,  technical  data)  for  use  by  a 
registered  U.S.  company;  or,  a  U.S. 
Federal  Government  Program;  or  for  end 
use  in  a  Canadian  Federal.  Provincial,  or 
Territorial  Government  Program;  and 

(iii)  The  defense  services  and 
technical  data  are  limited  to  that 
defined  in  paragraph  (c)(6)  of  this 
section;  and 

(3)  The  Canadian  contractor  and 
subcontractor  certify,  in  writing,  to  the 
U.S.  exporter  that  the  technical  data  and 
defense  service  being  exported  will  be 
used  only  for  an  activity  identified  in 
paragraph  (c)(2)  of  this  section;  and 

(4)  A  written  arrangement  between 
the  U.S.  exporter  and  the  Canadian 
recipient  (such  as  a  consummated  Non- 
Disclosure  or  other  multi-party 
agreement.  Technology  Transfer  Control 
Plan,  contract  or  purchase  order)  must: 

(i)  Limit  delivery  of  the  defense 
articles  being  produced  directly  to  an 
identified  manufactiner  in  the  United 
States  registered  in  accordance  with  part 
122  of  this  subchapter;  a  Department  or 
Agency  of  the  United  States  Federal 
Government;  a  Canadian-registered 
person  authorized  in  writing  to 
manufacture  defense  articles  by  and  for 
the  Government  of  Canada;  a  Canadian 
Federal,  Provincial,  or  Territorial 
Government;  and 

(ii)  Prohibit  the  disclosure  of  the 
technical  data  to  any  other  contractor  or 
subcontractor  who  is  not  a  Canadian- 
registered  person;  and 

(iii)  Provide  that  any  subcontract 
contain  all  the  limitations  of  this 
section;  euid 

(iv)  Require  that  the  Canadian 
contractor,  including  subcontractors, 
destroy  or  retiun  to  the  U.S.  exporter  in 
the  United  States  all  of  the  technical 
data  exported  pursuant  to  the  contract 
or  purchase  order  upon  fulfillment  of 


the  contract,  imless  for  use  by  a 
Canadian  or  United  States  Government 
entity  that  requires  in  writing  the 
technical  data  be  maintained.  The  U.S. 
exporter  must  be  provided  written 
certification  that  the  technical  data  is 
being  retained  or  destroyed;  and 

(v)  Include  a  clause  requiring  that  all 
documentation  created  £rom  U.S. 
technical  data  contain  the  statement 
"This  dociunent  contains  technical  data, 
the  use  of  which  is  restricted  by  the  U.S. 
Arms  Export  Control  Act.  This  data  has 
been  provided  in  accordance  with,  and 
subject  to,  the  limitations  specified  in 
1126.5  of  the  International  Traffic  In 
Arms  Regulations  (ITAR).  By  accepting 
this  data,  the  consignee  agrees  to  honor 
the  requirements  of  the  ITAR";  and 

(5)  The  U.S.  exporter  must  provide 
the  Office  of  Defense  Trade  Controls  a 
semi-annual  report  of  all  their  on-going 
activities  authorized  under  this  section. 
The  report  shall  include  the  article(s) 
being  produced;  the  end  user(s)  (i.e. 
name  of  U.S.  or  Canadian  company);  the 
end  item  into  which  the  product  is  to  be 
incorporated;  the  intended  end  use  of 
the  product  (e.g..  United  States  or 
Canadian  Defense  contract  number  and 
identification  of  program);  the  name  and 
address  of  all  the  Canadian  contractors 
and  subcontractors;  and 

(6)  The  defense  services  and  technical 
data  are  limited  to  those  in  paragraphs 
(c)(6)(i),  (ii),  (iii)  and  (iv),  and  do  not 
include  paragraphs  (c)(6)(v),  (vi)  and 
(vii)  of  this  section: 

(i)  Build-to-Print.  Build-to-Print 
means  that  a  foreign  consignee  can 
produce  a  defense  article  from 
engineering  drawings  without  any 
technical  assistance  from  a  U.S. 
exporter.  This  transaction  is  based 
strictly  on  a  "hand-off"  approach 
because  the  foreign  consignee  is 
imderstood  to  have  the  inherent 
capability  to  produce  the  defense  article 
and  on)y  lack^  the  necessary  drawings. 
Supporting  documentation  such  as 
acceptance  criteria,  and  specifications, 
may  be  released  on  an  as-required  basis 
[i.e.  "must  have")  such  that  the  foreign 
consignee  would  not  be  able  to  produce 
an  acceptable  defense  article  without 
this  additional  supporting 
documentation.  Dociunentation  which 
is  not  absolutely  necessary  to  permit 
manu&cture  of  an  acceptable  defense 
article  (i.e.  "nice  to  have")  is  not 
considered  within  the  boundaries  of  a 
"Build-to  Print"  data  package;  and/or 

(ii)  Build/Design-to-Specification. 
"Build/Design-to-Specification"  means 
that  a  foreign  consignee  can  design  and 
produce  a  defense  article  from 
requirement  specifications  without  any 
technical  assistance  from  the  U.S. 
exporter.  This  transaction  is  based     ' 
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strictly  on  a  "hands-off '  approach  since 
the  foreign  consignee  is  understood  to 
have  the  inherent  capability  to  both 
design  and  produce  the  defense  article 
and  only  lacks  the  necessary 
requirement  information;  and/or 

(iii)  Basic  Research.  "Basic 
Research" — means  a  systemic  study 
directed  toward  greater  knowledge  or 
understanding  of  the  fundamentad 
aspects  of  phenomena  and  observable 
facts  without  specific  applications 
towards  processes  or  products  in  mind. 
It  does  not  include  "Applied  Research" 
(i.e.  a  systemic  study  to  gain  knowledge 
or  understanding  necessary  to 
determine  the  means  by  which  a 
recognized  and  specific  need  may  be 
met.  It  is  a  systematic  application  of 
knowledge  toward  the  production  of 
useful  materials,  devices,  and  systems 
or  methods,  including  design, 
development,  and  improvement  of 
prototypes  and  new  processes  to  meet 
specific  requirements.];  and 

(iv)  Maintenance  (i.e.,  inspection, 
testing,  calibration  or  repair,  including 
overhaul,  reconditioning  and  one-to-one 
replacement  of  any  defective  items, 
parts  or  components,  but  excluding  any 
modification,  enhancement,  upgrade  or 
other  form  of  alteration  or  improvement 
that  changes  the  basic  performance  of 
the  item);  and  does  not  include 

(v)  Design  Methodology,  such  as:  The 
underljdng  engineering  methods  and 
design  philosophy  utilized  (i.e.,  the 
"why"  or  information  that  explains  the 
rationale  for  particular  design  decision, 
engineering  featiu«,  or  pwformance 
requirement);  engineering  experience 
(e.g.  lessons  learned);  and  the  rationale 
and  associated  databases  (e.g.  design 
allowables,  factors  of  safety,  component 
life  predictions,  feilure  analysis  criteria) 
that  establish  the  operational 
requirements  (e.g.,  performance, 
mechanical,  electrical,  electronic, 
reliability  and  maintainability)  of  a 
defense  article.  (Final  analytical  results 
and  the  initial  conditions  and 
parameters  may  be  provided.) 

(vi)  Engineering  Analysis,  such  as: 
Analyticsd  methods  and  tools  used  to 
design  or  evaluate  a  defense  article's 
{>erformance  against  the  operational 
requirements.  Analytical  methods  and 
tools  include  the  development  and/or 
use  of  mockups,  computer  models  and 
simulations,  and  test  facilities.  (Final 
analytical  results  and  the  initial 
conditions  and  parameters  may  be 
provided.) 

(vii)  Manufacturing  Know-how,  such 
as:  Information  that  provides  detailed 
manu^cturing  processes  and  techniques 
needed  to  translate  a  detailed  design 
into  a  qualified,  finished  defense  article. 
(Information  may  be  provided  in  a 


build-to-print  package  identified  in 
paragraph  (c)(6)(i)  of  this  section  that  is 
necessary  in  order  to  produce  an 
acceptable  defense  article.). 

(d)  ReexpoTts/retransfer.  Rexport/re- 
transfiar  in  Canada  to  another  end  user 
or  end  use  or  fi-om  Canada  to  another 
destination,  except  the  United  States, 
must  in  all  instances  have  the  prior 
approval  of  the  Office  of  Defense  Trade 
Controls.  Unless  otherwise  exempt  in 
this  subchapter,  the  original  exporter  is 
responsible,  upon  request  from  a 
Canadian-registered  person  for 
obtaining  or  providing  reexport/ 
retransfer  approval.  In  any  instance 
when  the  U.S.  exporter  is  no  longer 
available  to  the  Canadian  end  user  the 
request  for  reexport/retransfer  may  be 
made  directly  to  Department  of  State, 
Office  of  Defense  Trade  Controls.  All 
requests  must  include  the  information 
in  §  123.9(c)  of  this  subchapter. 
Reexport/retransfer  approval  is  acqtiired 
by: 

(1)  If  the  reexport/retransfer  being 
requested  cotild  be  made  pursuant  to 
this  section  (i.e.,  a  retransfer  within 
Canada  to  another  eligible  Canadian 
recipient  under  this  section)  if  exported 
directly  from  the  U.S.,  upon  receipt  by 
the  U.S.  company  of  a  request  by  a 
Canadian  end  user,  the  original  U.S. 
exporter  is  authorized  to  grant  on  behalf 
of  the  U.S.  Government  by  confirming 
in  writing  to  the  Canadian  requester  that 
the  reexport/retransfer  is  authorized 
subject  to  the  conditions  of  this  section; 
or 

(2)  If  the  reexport/retransfer  is  to  an 
end  use  or  end  user  that,  if  directly 
exported  from  the  U.S.  requires  a 
license,  retransfer  must  be  handled  in 
accordance  with  §  123.9  of  this 
subchapter. 

Notes  to  §  12S^: 

1.  In  any  instance  when  the  exporter  has 
knowledge  that  the  defense  article  exempt 
firom  licensing  is  being  exported  for  use  other 
than  by  a  qualified  Canadian-registered 
person  or  for  export  to  another  foreign 
destination,  other  than  the  United  States,  in 
its  original  form  or  incorporated  into  another 
item,  an  export  license  must  be  obtained 
prior  to  the  transfer  to  Canada. 

2.  Additional  exemptions  exist  in 
other  sections  of  this  subchapter  that  are 
applicable  to  Canada,  for  example 

§§  123.9, 125.4  and  124.2  which  aUows 
for  the  performance  of  defense  services 
related  to  training  in  basic  operations 
and  maintenance,  without  a  license,  for 
defense  articles  lawfully  exported, 
including  those  identified  in  paragraphs 
(b)(1)  through  (20)  of  this  section. 


Dated:  January  24,  2001. 
Colin  L.  Powell, 
Secretary  of  State. 

[FR  Doc.  01-3877  Filed  2-15-^1;  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 
Fiscal  Servic* 

31  CFR  Part  210 
RIN  1510-AA81 

Federal  Qovamment  Participation  in 
the  AutonMrtsd  Clearing  Klouae 

AGENCY:  Financial  Management  Service, 

Fiscal  Service,  Treasury. 

ACTION:  Interim  rule  with  request  for 

conunent. 

summary:  This  rule  amends  our 
regulation  governing  the  use  of  the 
Automated  Clearing  House  (ACH) 
system  by  Federal  agencies.  The 
regulation  adopts,  with  some 
exceptions,  the  ACH  Rules  developed 
by  NACHA— The  Electronic  Payments 
Association  (NACHA)  as  the  rules 
governing  the  use  of  the  ACH  system  by 
Federal  agencies.  We're  issuing  this 
interim  rule  to  address  changes  that 
NACHA  has  made  to  the  ACH  Rules 
during  the  past  year. 
DATES:  This  interim  rule  is  effective 
March  19,  2001.  The  incorporation  by 
reference  of  the  publication  listed  in  the 
rule  is  approved  by  the  Director  of  the 
Federal  Register  as  of  March  19,  2001. 
ADDRESSES:  You  can  download  this 
interim  rule  at  the  following  website: 
http://www.fms.treas.gov/ach/ .  You  may 
also  inspect  and  copy  this  rule  at: 
Treasury  Department  Library,  Freedom 
of  Information  Act  (FOLA)  Collection, 
Room  1428,  Main  Treasury  Building, 
1500  Pennsylvania  Avenue,  NW, 
Washington,  DC  20220.  Before  visiting, 
you  must  call  (202)  622-0990  for  an 
appointment. 

You  can  view  Treasury's  procedural 
guidelines  for  ACH  payments  in  the 
Green  Book  at  the  following  website: 
http://www.fms.tieas.gov/greenbook. 
You  may  also  register  at  this  website  for 
e-mail  notification  of  updates  to  the 
Green  Book. 

You  may  send  conunents 
electronically  to  the  following  address: 
210comments9frns.treas.gov.  You  may 
also  mail  comments  to  Cynthia  L. 
Johnson,  Director,  Cash  Management 
Policy  and  Planning  Division,  Financial 
Management  Service,  401  14th  Street, 
SW,  Room  420.  Washington,  DC  20227. 
FOR  FURTHER  INFORMATION  CONTACT:  Walt 
Henderson,  Senior  Financial  Program 
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Specialist,  at  (202)  874-6705  or 
walt.henderson@fms.treas.gov;  Natalie 
H.  Diana,  Senior  Attorney,  at  (202)  874- 
6680  or  natalie.diana@fins.treas.gov;    , 
Adam  Martin,  Financial  Program 
Specialist,  at  (202)  874-6881  or 
adam.martin@fins.treas.gov;  Michele 
Heine,  Financial  Program  Specialist,  at 
(202)  874-8645  or 

michele.heine@fms.treas.gov;  or  Cynthia 
L.  Johnson,  Director,  Cash  Management 
Policy  and  Plaiming  Division,  at  (202) 
874-6590  or 
cindy.jolmson@fms.treas.gov.    , 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

Part  210  incorporates,  with  certain 
exceptions,  the  ACH  Rules.  NACHA 
periodically  updates  the  ACH  Rules. 
Each  year  NACHA  publishes  a  new  rule 
book  that  reflects  the  changes  to  the 
ACH  Rules  that  have  been  approved 
since  the  publication  of  the  previous 
rule  book.  Part  210  currently  provides 
that  any  amendment  to  the  ACH  Rules, 
as  published  in  NACHA's  2000  nde 
book,  that  takes  effect  after  September 
15,  2000,  wrill  not  apply  to  Federal 
government  ACH  entries  unless  we 
publish  notice  of  acceptance  of  the 
tunendment  in  the  Federal  Register.  31 
CFR  §  210.3(b)(2).  NACHA  recently 
published  its  2001  rule  book.  We're 
publishing  this  interim  rule  in  order  to 
Indicate  which  amendments  to  the  ACH 
Rules^ve're  accepting  and  which 
amendments  we're  rejecting.^ 

n.  Summary  of  Rule  Changes 

A.  Changes  to  ACH  Rules 

The  ACH  Rules  published  in 
NACHA's  2001  rule  book  reflect 
changes  to  the  ACH  Rules  published  in 
NACHA's  2000  rule  book  related  to  five 
topics  2 

1.  Telephone  hiitiated  ACH  Debit 

NACHA  has  adopted  a  rule  enabling 
an  Originator  to  initiate  a  single  entry 
ACH  debit  to  a  constmier's  accoimt  for 
transactions  initiated  over  the 
telephone.  The  rule  requires  the 


<  The  2000  ACH  Rule  changes  were  published  in 
an  interim  rule  with  request  for  comment.  65  FR 
18866  (April  7.  2000). 

2  NACHA  also  adopted  in  the  2001  rule  book  a 
rule  that  modifies  the  process  by  which 
amendments  to  the  ACH  Rules  are  approved.  Under 
the  new  rule,  approval  of  an  amendment  requires 
two  thirds  of  the  voting  power  cast  on  the 
amendment  by  members  entitled  to  vote.  The  rule 
change  became  effective  as  of  January  1,  2001.  Since 
neither  the  Financial  Management  Service  nor  other 
Federal  agencies  vote  on  the  amendment  of  the 
ACH  Rules,  this  rule  change  does  not  affect  the 
Federal  government's  participation  in  the  ACH 
system  and  we  do  not  believe  it  is  necessary  or 
appropriate  to  address  this  rule  modification  in  Part 
210. 


Originator  to  receive  oral  authorization 
from  the  Receiver,  and  to  retain  that 
authorization  for  a  period  of  two  years 
from  the  termination  or  revocation  of 
that  authorization.  The  Originator  must 
either  tape  record  the  authorization  or 
provide  the  Receiver  with  written  notice 
confirming  the  oral  authorization  prior 
to  the  settlement  date  of  the  entry.  The 
rule  permits  the  initiation  of  ACH  debits 
by  telephone  in  three  sets  of 
circumstances:  When  a  consumer  makes 
a  telephone  call  to  a  company  with 
which  the  consumer  has  an  existing 
relationship,  when  a  company  makes  a 
telephone  call  to  a  consumer  with 
whom  the  company  has  an  existing 
relationship,  or  when  a  consumer  makes 
a  telephone  call  to  a  company  with 
which  the  consumer  has  no  prior 
relationship.  The  rule  change  will 
become  effective  September  14,  2001. 

2.  Corrected  Returns  Time  Frame 

NACHA  has  adopted  a  rule  that 
amends  the  ACH  Rules  to  shorten  the 
time  frame  for  the  transmission  of 
corrected  returns  to  two  banking  days 
from  the  settlement  date  of  the 
dishonored  return.  This  change  will 
make  the  time  frame  consistent  with 
that  of  the  contested  dishonored  return 
process.  This  rule  change  will  reduce 
the  risk  to  the  Originator  and  originating 
depository  financial  institution  (ODFI) 
because  corrected  returns  will  be 
received  more  quickly  than  is  currently 
required.  The  rule  change  will  become 
effective  March  16,  2001. 

3.  Internet-Initiated  Entries 

NACHA  has  adopted  a  rule  that  is 
intended  to  establish  a  foundation  for 
promoting  secure  Internet-initiated  ACH 
payments.  The  rule  establishes  a  new 
Standard  Entry  Class  (SEC)  Code,  WEB, 
that  will  specifically  identify  consumer 
ACH  debit  transactions  initiated  over 
the  Internet.  Among  other  things,  the 
rule  requires  that  Originators  utilize 
commercially  reasonable  fraudulent 
transaction  detection  systems  to  screen 
entries;  verify  that  routing  numbers  are 
valid;  and  establish  secure  Internet 
sessions  prior  to  and  during  the  key 
entry  by  consumers  of  banking 
information.  The  rule  will  become 
effective  March  16,  2001. 

4.  Accounts  Receivable  Check 
Tnmcation 

In  1999  NACHA  adopted  a  short-term 
rule  expanding  the  definition  of  the 
Prearranged  Payment  and  Deposit  Entry 
(PPD)  format  in  the  ACH  Rules  to  allow 
Originators  to  utilize  the  PPD  format  to 
tnmcate  checks  received  through  the 
U.S.  mail  for  payment  of  goods  or 
services  and  convert  them  to  ACH  debit 


entries.  The  implementation  period  for 
the  rule  ended  on  December  15,  2000. 
However,  in  order  to  allow  for  the 
continuation  of  pilot  programs  testing 
lockbox  check  truncation,  NACHA  has 
issued  a  revised  short-term  rule  with  an 
implementation  period  from  E)ecember 
15,  2000  through  March  14,  2002. 
Unlike  the  original  short-term  rule,  the 
revised  short-term  rule  permits 
truncation  of  items  exceeding  S2,500. 

5.  Cross-Border  Payments 

NACHA  has  amended  the  ACH  Rides 
governing  the  transmission  and  receipt 
of  cross-border  entries  to  (1)  include 
necessary  legal  protections  for  ACH 
network  participants  in  light  of 
modifications  to  the  Cross-Border 
Payment  Operating  Rules  that  were 
adopted  by  the  Cross-Border  Coimcil 
and  (2)  allow  for  the  transmission  and 
receipt  of  cross-border  debit 
transactions.  The  amendment  became 
effective  September  15,  2000. 

B.  ACH  Rule  Changes  That  We  Are 
Accepting 

We  are  accepting  the  ACH  Rules  that 
address  telephone-initiated  ACH 
entries,  corrected  rettims  time  frames, 
and  cross-border  payments.  These  rule 
changes  are  effective  as  of  the  effective 
date  of  this  interim  rule  or  NACHA's 
effective  date  for  the  rule  change, 
whichever  is  later.  In  order  to 
incorporate  these  rules  in  Part  210,  the 
only  change  necessary  to  the  ciurent 
regulation  is  to  replace  references  to  the 

2000  rule  book  with  references  to  the 

2001  rule  book. 

C.  ACH  Rule  Changes  That  We  Are  Not 
Accepting 

We  are  not  accepting,  at  this  time,  the 
ACH  Rules  that  address  accounts 
receivable  check  truncation  or  Internet- 
initiated  entries.  We  are  currently 
evaluating  Treasury  initiatives  in  both 
of  these  areas  and  will  publish  a  notice 
of  proposed  rulemaking  in  the  near 
future  in  order  to  provide  the  public 
with  an  opportunity  to  comment  before 
we  adopt  rules  related  to  these 
transactions. 

D.  Section-by-Section  Analysis 

Section  210.2(d) 

We  are  amending  the  definition  of 
"applicable  ACH  Rules"  at  section 
210.2(d)  to  reference  the  rules  published 
in  NACHA's  2001  rule  book  rather  than 
the  rules  published  in  NACHA's  2000 
rule  book.  We  also  are  adding  new 
subsection  210.2(d)(6)  and  (d)(7)  to 
exclude  the  rules  relating  to  accounts 
receivable  check  truncation  and 
Internet-initiated  entries  from  the  ■ 
definition  of  "applicable  ACH  Rides." 
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Section  210.3(b) 

We  are  amending  subsection  210.3(b), 
"Incorporation  by  reference — applicable 
ACH  Rules,"  by  replacing  the  references 
to  the  ACH  Rules  as  published  in  the 
2000  rule  book  with  references  to  the 
ACH  Rules  as  published  in  the  2001 
rule  book. 

IIL  Procedural  Reqairements 

Request  for  (Comment 

We  invite  comment  on  all  aspects  of 
the  interim  rule. 

Request  for  Comment  on  Plain  Language 

On  Jime  1,  1998,  the  President  issued 
a  memorandum  directing  each  agency  in 
the  Executive  branch  to  write  its  ndes 
in  plain  language.  This  directive  is 
effective  for  all  new  proposed  and  final 
rulemaking  dociunents  issued  on  or 
after  January  1, 1999.  We  invite 
comment  on  how  to  make  this  interim 
rule  clearer.  For  example,  you  may  wish 
to  discuss:  (1)  Whether  we  have 
organized  the  material  to  suit  your 
needs;  (2)  whether  the  requirements  of 
this  interim  rule  are  clear;  or  (3) 
whether  there  is  something  else  we 
could  do  to  make  this  rule  easier  to 
understand. 

Notice  and  Comment;  Effective  Date 

We  find  that  good  cause  exists  for 
issuing  this  interim  rule  without  prior 
notice  and  comment.  Under  the 
Administrative  Procedure  Act,  an 
agency  is  permitted  to  issue  a  rule 
without  prior  notice  and  comment  when 
the  agency  for  good  cause  finds  that 
notice  and  public  procedure  thereon  are 
impracticable,  imnecessary,  or  contrary 
to  the  public  interest.  5  U.S.C.  553(b)(B). 
We  believe  that  it  is  important  to 
address  the  publication  of  new  ACH 
Rules  as  quickly  as  possible  in  order  to 
mitigate  the  imcertainty  and 
inconvenience  to  financial  institutions 
and  agencies  that  would  result  from  a 
time  lag  in  responding  to  NACHA's  rule 
changes.  When  we  proposed  to  address 
changes  to  the  ACH  Riiles  by  reviewing 
and  responding  to  rule  changes  on  an 
annual  basis,  we  received  many 
comments  expressing  concern  over  the 
potential  consequences  of  such  a  time 
lag. 

Those  consequences  include 
uncertainty  as  to  the  rules  governing 
government  ACH  transactions,  as  well 
as  the  inability  of  financial  institutions 
to  segregate  the  processing  of  those 
transactions.  For  these  reasons,  we  find 
that  we  have  good  cause  for  issuing  this 
interim  rule  without  prior  notice  and 
comment. 


Nevertheless,  we  are  inviting 
comment  and  will  consider  the 
comments  received. 

Executive  Order  12866,  Regulatory 
Planning  and  Review 

This  interim  rule  does  not  meet  the 
critoia  for  a  "significant  regulatory 
action"  as  defined  in  Executive  Order 
12866. 

Regulatory  Flexibility  Act 

Because  notice  and  public  comment 
are  not  required,  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601)  does  not 
apply. 

Paperwork  Reduction  Act 

This  interim  rule  contains  no  new 
collections  of  information.  Therefore, 
the  Paperwork  Reduction  Act  does  not 
apply. 

List  of  9nb)ects  in  31  CFR  Part  210 

Automated  Gearing  House,  Electronic 
funds  transfer,  Financial  institutions. 
Fraud,  and  Incorporation  by  reference. 

Autlkority  and  Issuance 

For  the  reasons  set  out  in  the. 
preamble,  31  CFR  part  210  is  amended 
as  follows: 

PART  210— FEDERAL  GOVERNMENT 
PARTiaPATION  IN  THE  AUTOMATED 
CLEARINGHOUSE 

1.  The  authority  citation  for  Part  210 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  5525;  12  U.S.C.  391;  31 
U.S.C.  321.  3301,  3302,  3321,  3332,  3335,  and 
3720. 

2.  Revise  §  210.2(d)  to  read  as  follows: 

§210.2    DsAnitions. 

*         •         •         •         • 

(d)  Applicable  ACH  Rules  mecms  the 
ACH  Rules  with  an  effective  date  on  or 
before  September  14,  2001,  as  published 
in  Parts  11,  III,  and  IV  of  the  "2001  ACH 
Rules:  A  Complete  Guide  to  Rules  & 
Regulations  Governing  the  ACH 
Network,"  (see  §  210.3(b)),  except: 

(1)  ACH  Rule  1.1  (limiting  the 
applicability  of  the  ACH  Rules  to 
members  of  an  ACH  association); 

(2)  ACH  Rule  1.2.2  (governing  claims 
for  compensation): 

(3)  ACH  Rule  1.2.4;  2.2.1.10; 
Appendix  Eight  and  Appendix  Eleven 
(governing  the  enforcement  of  the  ACH 
Rules,  including  self-audit 
requirements); 

(4)  ACH  Rules  2.2.1.8;  2.6;  and  4.7 
(governing  the  reclamation  of  benefit 
payments); 

(5)  ACH  Rule  8.3  and  Appendix  Two 
(requiring  that  a  credit  entry  be 
originated  no  more  than  two  banking 


days  before  the  settlement  date  of  the 
entry — see  definition  of  "Effective  Entry 
Date"  in  Appendix  Two); 

(6)  2.1.4;  2.9;  3.6;  7.6.3;  and  7.7.3 
(governing  PPD  accounts  receivable 
truncated  check  debit  entries);  and 

(7)  ACH  Rule  2.10  and  3.8  (governing 
Internet-initiated  entries)  and  Appendix 
Two  (definition  of  WEB  entry). 

3.  Revise  §  210.3(b)  to  read  as  follows: 

1210.3    Qovoming  law. 

***** 

(b)  Incorporation  by  reference — 
applicable  ACH  Rules.  (1)  This  part 
incorporates  by  reference  the  applicable 
ACH  Rules,  including  rule  changes  with 
an  effective  date  on  or  before  September 
14,  2001,  as  published  in  Parts  II,  m, 
and  IV  of  the  "2001  ACH  Rules:  A 
Complete  Guide  to  Rules  &  Regulations 
Governing  the  ACH  Network."  The 
Director  of  the  Federal  Register 
approves  this  incorporation  by  reference 
in  accordance  with  5  U.S.C.  552(a)  and 
1  CFR  part  51.  Copies  of  the  "2001  ACH 
Rules"  are  available  fit)m  NACHA — The 
Electronic  Payments  Association,  13665 
Dulles  Technology  Drive,  Suite  300, 
Hemdon,  Virginia  20171.  Copies  also 
are  available  for  public  inspection  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Stiwt,  NW.,  Suite  700, 
Washington,  DC;  and  the  FinanciaT 
Management  Service,  401  14th  Street, 
SW.,  Room  420,  Washington,  DC  20227. 

(2)  Any  amendment  to  the  applicable 
ACH  Rules  that  takes  effect  after 
September  14,  2001,  shall  not  apply  to 
Government  entries  unless  the  Service 
expressly  accepts  such  amendment  by 
publishing  notice  of  acceptance  of  the 
amendment  to  this  part  in  the  Federal 
Register.  An  amencbnent  to  the  ACH 
Rules  that  is  accepted  by  the  Service 
shall  apply  to  Government  entries  on 
the  effective  date  of  the  rulemaking 
specified  by  the  Service  in  the  Federal 
Register  notice  expressly  accepting  such 
amendment. 
***** 

Dated:  February  8,  2001. 
Richard  L.  Gregg, 
Commissioner. 

(FR  Doc.  01-3667  Filed  2-15-01;  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Parts  100, 117  and  165 
[USCG-2001-8767] 

Safety  Zones,  Security  Zone, 
Drawbridges  and  Special  Local 
Regulations 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  temporary  rules 
issued. 

SUMMARY:  This  document  provides 
required  notice  of  substantive  rules 
adopted  by  the  Coast  Guard  and 
temporarily  effective  between  October  1 , 
2000  and  December  31,  2000  which 
were  not  published  in  the  Federal 
Register.  This  quarterly  notice  lists 
temporary  local  regulations,  drawbridge 
regulations,  security  zones,  and  safety 
zones  of  limited  diu'ation  and  for  which 
timely  publication  in  the  Federal 
Register  was  not  possible. 
DATES:  This  notice  lists  temporary  Coast 
Guard  regiilations  that  became  effective 
and  were  terminated  between  October  1 , 
2000  and  December  31,  2000. 
ADDRESSES:  The  Docket  Management 
Facility  maintains  the  public  docket  for 
this  notice.  Dociunents  indicated  in  this 
notice  will  be  available  for  inspection  or 
copying  at  the  Docket  Management 
Facility,  U.S.  Department  of 
Transportation,  Room  PL-401,  400 
Seventh  Street  SW.,  Washington,  DC 
20593-0001  between  9  a.m.  and  5  p.m.. 


Monday  through  Friday,  except  Federal 
hoUdays.  You  may  electronically  access 
the  public  docket  for  this  notice  on  the 
Internet  at  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  on  this  notice,  contact 
Lieutenant  Bruce  Walker,  Office  of 
Regulations  and  Administrative  Law, 
telephone  (202)  267-6233.  For  questions 
on  viewing,  or  on  submitting  material  to 
the  docket,  contact  Dorothy  Beard, 
Chief,  Dockets,  Department  of 
Transportation  (202)  866-9329. 
SUPPLEMENTARY  INFORMATION:  District 
Commanders  and  Captains  of  the  Port 
(COTP)  must  be  immediately  responsive 
to  the  safety  needs  of  the  waters  within 
their  jurisdiction;  therefore,  District 
Commanders  and  COTPs  have  been 
delegated  the  authority  to  issue  certain 
local  regulations.  Safety  zones  may  be 
established  for  safety  or  environmental 
purposes.  A  safety  zone  may  be 
stationary  and  described  by  fixed  limits 
or  it  may  be  described  as  a  zone  aroimd 
a  vessel  in  motion.  Security  zones  limit 
access  to  vessels,  ports,  or  waterfront 
facilities  to  prevent  injiuy  or  damage. 
Special  local  regulations  are  issued  to 
enhance  the  safety  of  participants  and 
spectators  at  regattas  and  other  marine 
events.  Timely  publication  of  these 
regulations  in  the  Federal  Register  is 
often  precluded  when  a  regulation 
responds  to  an  emergency,  or  when  an 
event  occurs  without  sufficient  advance 
notice.  However,  the  affected  public  is 
informed  of  these  regulations  through 
Local  Notices  to  Mariners,  press 
releases,  and  other  means.  Moreover, 

COTP  Quarterly  Report 


actual  notification  is  provided  by  Coast 
Guard  patrol  vessels  enforcing  the 
restrictions  imposed  by  the  r^ulation. 
Because  mariners  are  notified  by  Coast 
Guard  officials  on-going  scene  prior  to 
enforcement  action.  Federal  Register 
notice  is  not  required  to  place  the 
special  local  regulation,  seciuity  zone, 
or  safety  zone  in  effect.  However,  the 
Coast  Guard,  by  law,  must  publish  in 
the  Federal  Register  notice  of 
substantive  rules  adopted.  To  meet  this 
obligation  without  imposing  undue 
expense  on  the  public,  the  Coast  Guard 
periodically  publishes  a  list  of  these 
temporary  special  local  regidations, 
security  zones,  and  safety  zones. 
Permanent  regulations  are  not  included 
in  this  list  because  they  are  published 
in  their  entirety  in  the  Federal  Register. 
Temporary  regulations  may  also  be 
published  in  their  entirety  if  sufficient 
time  is  available  to  do  so  before  they  are 
placed  in  effect  or  terminated.  The 
safety  zones,  special  local  regulations, 
drawbridge  regulations  and  seciuity 
zones  listed  in  this  notice  have  been 
exempted  from  review  under  Executive 
Order  12866  because  of  their  emergency 
nature,  or  limited  scope  and  temporary 
effectiveness. 

The  following  regulations  were  placed 
in  effect  temporarily  during  the  period 
October  1,  2000  and  December  31,  2000, 
unless  otherwise  indicated. 

Dated:  February  9,  2001. 

S.G.  Venckus, 

Chief,  Office  of  Regulations  and 
Administrative  Law. 


CX)TP  docket 


Location 


Type 

Effective 
date 

SAFETY  ZONE  

12A)g/2000 

SECURITY  ZONE  

10/14/2000 

SAFETY  ZONE 

11/02/2000 

SAFETY  ZONE  

11/25/2000 

SAFETY  ZONE  

10/19/2000 

SAFETY  ZONE  

11/01/2000 

SAFETY  ZONE  

11A)4/2000 

SAFETY  ZONE  

10/13/2000 

SAFETY  ZONE  

10/20/2000 

SECURITY  ZONE  

10/20/2000 

SAFETY  ZONE 

10/27/2000 

SAFETY  ZONE  

11/02/2000 

SAFETY  ZONE  

12/09/2000 

SAFETY  ZONE   

12/02/2000 

SAFETY  ZONE  

12/08/2000 

SAFETY  ZONE  

11/17/2000 

SAFETY  ZONE 

11/2S/2000 

SAFETY  ZONE  

10/24/2000 

SAFETY  ZONE  

10/15/2000 

SAFETY  ZONE  

10/08/2000 

SAFETY  ZONE  

10/10/2000 

SAFETY  ZONE 

10/20/2000 

SAFETY  ZONE  

11/24/2000 

SAFETY  ZONE  

10/11/2000 

SAFETY  ZONE 

10/14/2000 

CHARLESTON  00-125  

JACKSONVILLE  00-102  

JACKSONVILLE  00-103  

JACKSONVILLE  00-118  

KENTUCKY  00-001   

LOUISVILLE  00-002  

MSO  MOBILE  00-002 

NEW  ORLEANS  00-031  

NEW  ORLEANS  00-032  

NEW  ORLEANS  00-033  

NEW  ORLEANS  00-034  

NEW  ORLEANS  00-035  

NEW  ORLEANS  00-037  

NEW  ORLEANS  00-038  

NEW  ORLEANS  0CM)40  

PADUCAH  00-016  

PADUCAH  00-017  

PADUCAH  00-018  

SAN  DIEGO  00-009 

SAN  DIEGO  00-010 

SAN  DIEGO  00-011  

SAN  DIEGO  00-012 

SAN  DIEGO  00-013 

SAN  FRANCISCO  BAY  00-007 
SAN  FRANCISCO  BAY  00-008 


CHARLESTON  HARBOR,  SC  

ST.  JOHNS  RIVER,  MAYPORT,  FL 

ST.  JOHNS  RIVER,  JACKSONVILLE,  FL 

FERNANDINA  BEACH,  FL  

OHIO  RIVER,  M.  461.8  TO  477.6  

OHIO  RIVER,  M.  639.5  TO  641.5  

BACK  BAY  OF  BILOXI  

LWR  MISSISSIPPI  RIVER,  M.  299  TO  232 

VIDALIA  BRIDGE  M  363.3,  LMR,  AHOP  

LWR  MISSISSIPPI  RIVER,  M.  94.4  TO  M.  95.8  ... 

LWR  MISSISSIPPI  RIVER,  M.  94  TO  96 

LWR  MISSISSIPPI  RIVER,  M.  94  TO  96 

LWR  MISSISSIPPI  RIVER,  M.  231   

OUACHITA  RIVER,  M.  165  TO  168 

LWR  MISSISSIPPI  RIVER,  M.  112  TO  114 

TENNESSEE  RIVER,  M.  647.5  TO  647.7  

TENNESSEE  RIVER,  M.  463.7  TO  464  

UPPER  MISSISSIPPI  RIVER  M.  16.2 

OCEANSIDE,  CA 

LAKE  HAVASU,  COLORADO  RIVER,  AZ  

SAN  DIEGO,  CA 

SAN  DIEGO  BAY,  SAN  DIEGO,  CA  

LAKE  MOOVALYA  REGION,  COLORADO  RIVER 
SAN  FRANCISCO  BAY,  SAN  FRANCISCO,  CA  ... 
MONTERERY  BAY.  CA 
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CX)TP  docket 


SAN  FRANCISCO  BAY  00-010 
SAN  FRANCISCO  BAY  00-011 

TAMPA  00-121   

TAMPA  00-136  


Location 


SAN  FRANCISCO  BAY.  SAN  FRANCISCO.  CA 

SAN  FRANCISCO,  CA  

TAMPA  BAY.  FL  

TAMPA  BAY,  FL  


Type 


SAFETY  ZONE  ... 
SECURITY  ZONE 
SAFETY  ZONE  ... 
SAFETY  ZONE  ... 


Effective 
date 


10/24/2000 
11/16/2000 
12/05/2000 
12/31/2000 


District  Quarterly  Report 


District  docket 


01-00-222 
01-00-225 
01-00-231 
01-00-232 
01-00-235 
01-00-241 
01-00-249 
01-00-252 
01-00-255 
05-00-049 
05-00-050 
05-00-052 
05-00-056 
07-00-107 
07-00-115 
07-00-117 
07-00-122 
09-00-106 
09-00-113 
09-00-114 
09-00-115 
09-00-117 
09-00-118 
09-00-119 
09-00-123 
11-00-013 


Location 


DORCHESTER  BAY,  MA 

BOSTON,  MA  

HUDSON  RIVER,  JERSEY  CITY.  NJ 

BOSTON,  MA 

BOSTON,  MA  

HUDSON  RIVER,  JERSEY  CITY.  NJ 

EAST  RIVER,  NEW  YORK,  NY  

PORT  OF  NEW  YORK/NEW  JERSEY  

FIRST  NIGHT  FIREWORKS,  BOSTON.  MA  

PATAPSCO  RIVER,  CHESAPEAKE  BAY,  MD  

LITTLE  CREEK  ENTRANCE,  VIRGINIA  BEACH,  VA 

NORFOLK  HARBOR  REACH,  VA  

FORT  MCHENRY  CHANNEL.  BALTIMORE.  MD  

CHARLESTON  HARBOR,  SC  

GREAT  BAY,  SAINT  THOMAS,  USVI  

TAMPA  BAY,  ST.  PETERSBURG,  FL 

HILLSBOROUGH  RIVER  

CHICAGO  CHASE.  CHICAGO.  IL  

CHICAGO.IL 

MUSKEGON  LAKE  

NAVY  PIER,  LAKE  MICHIGAN  CHKDAQO  HARBOR.  IL 

LAKE  MICHIGAN,  CHICAGO  HARBOR.  IL 

CHICAGO  RIVER  

CHICAGO  RIVER,  CHICAGO,  IL 

LAKE  ERIE,  MAUMEE  RIVER,  OHIO  

MARE  ISLAND  STRAIT,  NAPA  RIVER,  CA 


Type 

DRAWBRIDGE  OPERATION 

SAFETY  ZONE  

SAFETY  ZONE  

SECURITY  ZONE  

SAFETY  ZONE  

SAFETY  ZONE  

SAFETY  ZONE  

SAFETY  ZONE  

SAFETY  ZONE  

SAFETY  ZONE  

SAFETY  ZONE  

SECURITY  ZONE  

SAFETY  ZONE  

SPECIAL  LOCAL  

SPECIAL  LOCAL  

SPECIAL  LOCAL  

DRAWBRIDGE  OPERATION 

SAFETY  ZONE  

SAFETY  ZONE  

SECURITY  ZONE  

SAFETY  ZONE  

SAFETY  ZONE  

SECURITY  ZONE  

SAFETY  ZONE  

SAFETY  ZONE  

DRAWBRIDGE  OPERATION 


Effective  date 


10/03/2000 
10/08/2000 
10/14/2000 
10/03/2000 
10/12/2000 
10/28/2000 
12/14/2000 
12/05/2000 
12/31/2000 
10/16/2000 
11/07/2000 
10/18/2000 
12/28/2000 
12/09/2000 
11/21/2000 
11/16/2000 
12/10/2000 
10/07/2000 
10/06/2000 
10/29/2000 
11/04/2000 
11/11/2000 
11/10/2000 
11/18/2000 
12/31/2000 
11/04/2000 


(FR  Doc.  01-3897  Filed  2-15-01;  8:45  am) 
BUJNG  CODE  4»1»-1«-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

36CFRPart242 

Subsistence  Management  Regulations 
for  Put>lic  Lands  In  Alaska 

CFR  Correction 

In  Title  36  of  the  Code  of  Federal 
Regiilations,  parts  200  to  299,  revised  as 
of  July  1,  2000,  on  page  213,  §  242.24  is 


corrected  by  adding  paragraph  (a) 
introductory  text,  revising  paragraph 
(a)(2)  and  adding  paragraph  (a)(3)  to 
read  as  follows: 

f  242^4    Customary  and  traditional  use 
datorminatkMis. 

(a)  The  Federal  Subsistence  Board  has 
determined  that  rural  Alaska  residents 
of  the  listed  conununities,  areas,  and 
individuals  have  customeiry  and 
traditional  use  of  the  specified  species 
on  Federal  public  land  in  the  specified 
areas.  Persons  granted  individual 
customary  and  traditional  use 
determinations  will  be  notified  in 
writing  by  the  Board.  The  Fish  and 


Wildlife  Service  and  the  local  NFS 
Superintendent  will  maintain  the  list  of 
individuals  having  customary  and 
traditional  use  on  National  Parks  and 
Moniunents.  A  copy  of  the  list  is 
available  upon  request.  When  there  is  a 
determination  for  specific  communities 
or  areas  of  residence  in  a  Unit,  all  other 
communities  not  listed  for  that  species 
in  that  Unit  have  no  Federal  subsistence 
for  that  species  in  that  Unit.  If  no 
determination  has  been  made  for  a 
species  in  a  Unit,  all  nu-al  Alaska 
residents  are  eligible  to  harvest  fish  or 
wildlife  under  this  part. 
***** 

(2)  Fish  determinations. 


Area 


KOTZEBUE  AREA  

NORTON  SOUND— PORT  CLARENCE  AREA 

YUKON-NORTHERN  AREA: 

Yukon  River  drainage 

Yukon  River  drainage  


opGCI6S 


All  fish 
All  fist) 


Sainton,  otfier  ttian  Yukon  River  Fall  Cfium 

salmon. 
Yukon  River  Fall  ctium  salnvxi 


Determination 


Resklents  of  ttie  Kotzebue  Area. 
ReskJents  of  ttie  Norton  Sound-Port  Clarence 
Area. 

ReskJents  of  ttie  Yukon  Area,  including  ttie 
community  of  Stelibins. 

Residents  of  ttie  Yukon  River  drainage,  in- 
cluding tt)e  communities  of  StebtMns, 
Scammon  Bay,  Hooper  Bay,  and  Chevak. 
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Area 


Species 


Determination 


Yukon  River  drainage 

Remainder 

KUSKOKWIM  AREA  


Waters  around  Nunivak  Island 


BRISTOL  BAY  AREA: 

Nushagak    Distrk:t,    indudtng    drainages 

flowing  into  ttie  district. 
Naknek-Kvrchak     District — Naknek     River 

drainage. 
Naknek-Kvk:fiak         District — Iliamna-Lake 

Clark  drainage. 
Togiak  District,  Including  drainages  ftowing 

into  ttie  district. 

Togiak  Distrnt 

Remainder 

ALEUTIAN  ISLANDS  AREA 

ALASKA  PENINSULA  AREA  

CHKaNIK  AREA 

KODIAK  AREA— except  ttie  Mainland  District, 
all  waters  akxig  ttie  soutti  skJe  of  ttie  Alaska 
Peninsula  txxinded  by  ttie  latitude  of  Cape 
Douglas  (58°52'  Noftti  latitude)  mkl-stream 
Sheiikof  Strait,  and  east  of  ttie  kxigitude  of 
ttie  souttiem  entrance  of  Imuya  Bay  near 
KikJkak  Rocks  (57''11'22'  Nortti  latitude, 
156°20'30"  W  longitude). 

Kodiak  Area 

COOK  INLET  AREA 


PRINCE  WILLIAM  SOUND  AREA: 

SouttvWestem  District  and  Green  Island 


l^ortti  of  a  line  from  Porcupine  Point  to 
Granite  Point,  and  soutti  of  a  line  from 
Point  Lowe  to  Tongue  Point. 

Glennallen  Subdistrict  of  ttie  Upper  Copper 
River  District  and  ttie  waters  of  ttie  Cop- 
per River. 

Copper  River  District — remainder 


Frestiwater  fisti  species  (ottier  than  salmon), 
including  stieefish,  wtiitefisfi,  lamprey, 
burbot,  sucker,  grayling,  pike,  ctiar,  and 
blackfisti. 

All  fish  ; 

Salmon 


Raintww  trout 

Padfk:  cod 

All  ottier  fish  ottier  than  herring 
Herring  and  herring  roe  


Salmon  and  other  freshwater  fish 

Salmon  and  other  freshwater  fish 

Salmon  and  ottier  freshwater  fish 

Salmon  and  ottier  freshwater  fish 

Herring  spawn  on  kelp 

AH  fish  

All  fish  

Halibut 

All  ottier  fish  in  ttie  Alaska  Peninsula  Area  

Halibut,  salmon  and  fish  ottier  than  steeltiead 

and  rainbow  trout. 
Salmon  


Residents  of  ttie  Yukon-Northern  Area. 


Residents  of  ttie  Norttiem  Area,  except  for 
ttiose  domkaled  in  Unit  26-6. 

ReskJents  of  ttie  Kuskokwim  Area,  except 
ttiose  persons  residing  on  ttie  United  States 
military  Installatkxi  located  on  Cape 
Newenham,  Sparevohn  USAFB,  and 
Tatalina  USAFB. 

ReskJents  of  ttie  communities  of  Qutnhagak, 
Goodnews  Bay,  Kwethluk,  Eek.  Akiactiak, 
Akiak,  and  Platinum. 

ReskJents  of  ttie  communities  of  Ctievak. 
Newtok,  Tununak,  Toksook  Bay,  Nigtitmute, 
Chefomak,  Kipnuk,  Mekoryuk,  Kwigillingok. 
Kongiganak,  Eek,  and  Tuntutuliak. 

Residents  of  ttie  Kuskokwim  Area. 

ReskJents  within  20  miles  of  ttie  coast  be- 
tween ttie  westernmost  tip  of  ttie  Naskonant 
Peninsula  and  ttie  terminus  of  the  Ishowik 
River  and  on  Nunivak  Island. 

Residents  of  the  Nushagal<  District  and  fresh- 
water drainages  flowing  into  the  district. 

Residents  of  the  Naknek  and  Kvichak  River 
drainages. 

Residents  of  the  Iliamna-Lake  Clartc  drainage. 

ReskJents  of  the  Togiak  District,  freshwater 

drainages  ftowing  into  ttie  distrKt,  and  ttie 

community  of  Manokotak. 
Residents  of  ttie  Togisik  District. 
ReskJents  of  ttie  Bristol  Bay  Area. 
ReskJents  of  ttie  Aleutian  Islands  Area  and 

ttie  Pribik>f  Islands. 
ReskJents  of  ttie  Alaska  Peninsula  Area  and 

ttie  communities  of  Ivanof  Bay  and  Perry- 

ville. 
ReskJents  of  ttie  Alaska  Peninsula  Area. 
ReskJents  of  the  Chignik  Area. 

ReskJents  of  ttie  Kodiak  Island  Borough,  ex- 
cept those  residing  on  ttie  Kodiak  Coast 
Guard  Base. 


Fish  other  than  steeltiead  and  raintxiw  trout 

and  salmon. 
Fish  ottier  than  salmon,  Dolly  Varden,  trout. 

ctiar,  grayling,  and  burbot. 


Salmon 


Salmon 


Salmon 


Salmon ReskJents  of  ttie  Prince  William  Sound  Area 


ReskJents  of  ttie  Kodiak  Asea. 
ReskJents  of  ttie  Cook  Inlet  Area. 


ReskJents  of  ttie  Southwestern  District  «vtiich 
is  mainland  waters  from  ttie  outer  point  on 
ttie  north  shore  of  Granite  Bay  to  Cape 
FairfiekJ,  and  Knight  Island,  Ctienega  Is- 
land, Bainbridge  Island,  Evans  Island, 
EIrington  Island,  Latouctie  Island  and  adja- 
cent islands. 

FteskJents  of  the  villages  of  Tatitiek  and 
Ellamar. 

Residents  of  ttie  Prince  William  Sound  Area 
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Area 


Spedes 


Determination 


YAKUTAT  AREA: 

Freshwater  upstream  from  ttie  terminus  of 
streams  arxj  rivers  of  tfie  Yakutat  Area 
from  the  Doame  River  to  ttte  Tsiu  River. 

Freshwater  upstream  from  tfie  terminus  of 
streams  and  rivers  of  the  Yakutat  Area 
from  the  Doame  River  to  Point  Manby. 

SOUTHEASTERN  ALASKA  AREA: 

District  1— Sectwn  1-E  in  waters  of  the 
Haha  River  and  Roosevelt  l.agoon. 

Distnct  1 — Sectkxi  1-F  in  Boca  de  Quadra 
in  waters  of  Sockeye  Creek  and  IHugh 
Smith  Lake  wnthin  500  yards  of  the  ter- 
minus of  Sockeye  Creek. 

District  2— North  of  the  latitude  of  the 
iKXttiem-most  tip  of  Chasina  Point  and 
west  of  a  line  from  the  rxxttiem-most  tip 
of  Chasina  Point  to  the  eastern-most  tip 
of  Grindall  IslarKJ  to  ttie  easterrvmost  tip 
of  ttie  Kasaan  Peninsula. 

District  3— Sectkxi  3-A  

District  3— Sectkjn  A  

District  3 — Sectkxi  3-B  in  waters  east  of  a 

line   from    Point   Hdefonso   to   Tranquil 

Point 


DisMct  3— Sectkxi  3-C  in  waters  of  Sarttar 
Lakes. 


District  5— North  of  a  Nne  from  Point  Barrie 
to  BoukJer  Point 


District  9— Sectkxi  9-A 


District  9— Sectkxi  9-8  north  of  the  latitude 
of  Swain  Point 


District  10— West  of  a  Nne  from  Pinta  Point 
to  False  Point  Pybus. 


District  12— South  of  a  fine  from  Fishery 
Point  to  south  Passage  Point  and  north 
of  the  latitude  of  Point  Cautkxi. 


District  13— Sectkxi  13-A  south  of  the  lati- 
tude of  Cap9  Edward. 

District  13— Sectkxi  13-8  north  of  the  lati- 
tude of  Redfish  Cape. 

District  13— Sectkxi  13-C 


Salmon 


Dolty  Varden,  steelhead  trout,  and  smelt 


Salmon,    Dolly    Varden,    trout,    smelt    and 

eulachon. 
Salmon,    Dolly    Varden,    trout,    smelt    and 

eulacfxxi. 


Salmon,    Dolly    Varden,    trout,    smelt    and 
eulachon. 


Sabnon,    Dolly    Varden,    trout,    smelt    and 

eulachon. 

Halibut  and  bottomfish  

Salmon,    Doily    Varden,    trout,    smelt    and 

«ulachon. 


Salmon,    Dolly    Varden,    trout,    smelt    and 
eulachon. 


Salmon,    DoHy    Varden,    trout,    smelt    and 
eulachon. 


Salmon,    Dolty    Varden;    trout,    smeK    and 
eulactxxi. 


Salmon,    Dolly    Varden,    trout,    smell    and 
eulaction. 


Salmon,    Dolly    Varden,    trout,    smelt    and 
eulaction. 


Salmon,    DoHy    Varden,    trout,    smelt    and 
eulachon. 


Salmon,    Dolly    Varden,    trout,    smelt    and 
eulachon. 

Salmon,    Dolly    Varden,    trout,    smelt    and 
eulachon. 

Salmon,    Dolly    Varden,    trout,    smelt    and 
eulachon. 


ReskJents  of  the  area  east  of  Yakutat  Bay,  in- 
cluding the  islands  within  Yakutat  Bay,  west 
of  the  Situk  River  drainage,  and  south  of 
and  including  Knight  Island. 

ReskJents  of  the  area  east  of  Yakutat  Bay,  in- 
cluding ttie  Islands  within  Yakutat  Bay,  west 
of  the  Situk  River  drainage,  and  south  of 
and  including  Knight  Island. 

ReskJents  of  the  City  of  Saxman. 

ReskJents  of  the  City  of  Saxman. 


ReskJents  of  ttie  City  of  Kasaan  and  in  ttie 
drainage  of  the  southeastern  shore  of  the 
Kasaan  Peninsula  west  of  132°  20'  W.  kxig. 
and  east  of  132°  25'  W.  kxig. 


ReskJents  of  the  townsite  of  Hydaburg. 

ReskJents  of  Southeast  Area. 

ReskJents  of  ttie  City  of  Klawock  and  on 
Prince  of  Wales  Island  within  the  bound- 
aries of  ttie  Klawock  Heenya  Corporatkxi 
land  hokJings  as  they  exist  in  January  1989, 
and  those  reskients  of  the  City  of  Craig  and 
on  Prince  of  Wales  Island  within  the  bound- 
aries of  the  Shan  Seet  Corporation  land 
hokJings  as  they  exist  In  January  1989. 

ReskJents  of  ttie  City  of  Klawock  arxJ  on 
Prince  of  Wales  Island  wittiin  the  bound- 
aries of  ttie  Klawock  Heenya  Corporatkxi 
land  hokJings  as  ttiey  exist  in  January  1989, 
and  ttiose  reskJents  of  tfie  City  of  Craig  and 
on  Prince  of  Wales  island  within  the  txxxid- 
aries  of  the  Shan  Seet  Corporation  land 
hokJings  as  ttiey  exist  in  January  1989. 

ReskJents  of  the  City  of  Kake  and  in 
Kupreanof  Island  drainages  emptying  into 
Keku  Strait  south  of  Point  White  and  north 
of  ttte  Portage  Bay  boat  hartxx. 

ReskJents  of  the  City  of  Kake  and  in 
Kupreanof  Isteuid  drainages  emptying  into 
Keku  Strait  south  of  Point  White  and  north 
of  the  Portage  Bay  tx>at  hart>or. 

ReskJents  of  the  City  of  Kake  and  in 
Kupreanof  Island  drainages  emptying  into 
Keku  Strait  south  of  Point  White  and  north 
of  the  Portage  Bay  boat  harbor. 

ReskJents  of  the  CHy  of  Kake  and  in 
Kupreanof  Island  drainages  emptying  into 
Keku  Strait  south  of  Point  White  and  north 
of  tfie  Portage  Bay  boat  harbor. 

Reskients  of  tfie  City  of  Angoon  and  akxig 
ttie  western  shore  of  Admiralty  Island  north 
of  the  latitude  of  Sand  Island,  south  of  ttie 
latitude  of  Ttiayer  Creek,  and  west  of 
134°30'  W.  tong.,  including  Killlsnoo  Island. 

ReskJents  of  the  City  and  Borough  of  Sitka  in 
drainages  whch  empty  into  Section  13-6 
north  of  the  latitude  of  Dorothy  Namjws. 

ReskJents  of  the  City  and  Borough  of  Sitka  in 
drainages  whch  empty  Into  Section  13-B 
north  of  ttie  latitude  of  Dorothy  Narrows. 

Residents  of  the  City  and  Borough  of  Sitka  in 
drainages  whk:h  empty  Into  Section  13-6 
north  of  ttie  latitude  of  Dorothy  Narrows. 
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Area 


Species 


Detemfiination 


District  13 — Section  13-C  east  of  the  lon- 
gitude of  Point  Ellzatjeth. 


District  14— Section  14-B  and  14-C 


Salmon,    Dolly    Varden,    trout,    smelt    and 
eulaction. 


Salmon,    Dolly    Varden,    trout,    smelt    and 
eulachon. 


Reskients  of  ttie  City  of  Angoon  and  along 
the  western  stiore  of  Admiralty  Island  north 
of  the  latitude  of  Sand  Island,  south  of  the 
latitude  of  Thayer  Creek,  and  west  of 
134°30'  W.  long..  Including  Killlsnoo  Island. 

Residents  of  ttie  City  of  Hoonah  and  In 
Chk;hagof  Island  drainages  on  ttie  eastem 
stiore  of  Port  Frederick  from  Garbna  Creek 
to  Point  Sophia. 


[3)  Shellfish  determinations. 


Area 


Species 

All  shellfish  

Shrimp,  Dungeness,  king,  and  Tanner  crab  .... 

Shrimp,  Dungeness,  and  Tanner  crab  

King  crab 


Shrimp,  dams,  Dungeness,  king,  and  Tanner 
crab. 

Shellfish,  except  shrimp,  king  crab,  and  Tan- 
ner crab. 

Shellfish,  except  shrimp,  king  crab,  and  Tan- 
ner crab. 

Shellfish,  except  shrimp,  king  crab,  and  Tan- 
ner crab. 

Dungeness  crab,  shrimp,  abalone,  sea  cu- 
cumt}ers,  gum  txx)ts,  cockles,  and  dams, 
except  geoducks. 


Determinatkxi 


BERING  SEA  AREA  

ALASKA     PENINSULA-ALEUTIAN     ISLANDS 

AREA. 

KODIAK  AREA  

Kodiak  Area,  except  for  the  Semldl  Island,  the 

North   Mainland,   and   the   South   Mainland 

Sections. 
PRINCE  WILLIAM  SOUND  AREA 


SOUTHEASTERN  ALASKA— YAKUTAT  AREA: 
Section  1  E  south  of  ttie  latitude  of  Grant 

Island  light. 
Section  1  F  north  of  the  latitude  of  the 
northemmost  tip  of  Mary  Island,  except 
waters  of  Boca  de  Quadra. 
Section  3  A  and  3  8  


District  13 


ReskJents  of  ttie  Bering  Sea  Area. 

Residents  of  ttie  Alaska  Peninsula-Aleutian  Is- 
lands Area. 

Residents  of  the  Kodiak  Area. 

ReskJents  of  the  Kodiak  Island  Borough  ex- 
cept those  residents  on  ttie  Kodtak  Coast 
Guard  base. 

ReskJents  of  the  Prince  William  Sound  Area. 


Residents  of  the  Southeast  Area. 
ReskJents  of  ttie  Souttieast  Area. 

Residents  of  ttie  Souttieast  Area. 
Residents  of  ttie  Southeast  Area. 


[FR  Doc.  01-55501  Filed  2-15-01;  8:45  am] 
BHXING  CODE  1506-01-0 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  372 

[OPPTS-400140D;  FRL-6722-10] 

RIN  2025-AA05 

Lead  and  Lead  Compounds;  Lowering 
of  Reporting  Thresholds;  Community 
RIght-to-Know  Toxic  Chemical  Release 
Reporting:  Delay  of  Effective  Date 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTK)N:  Final  rule;  delay  of  effective 

date. 

SUMMARY:  In  accordance  with  the 
memorandum  of  January  20,  2001,  from 
the  Assistant  to  the  President  and  Chief 
of  Staff,  entitled  "Regidatory  Review 
Plan,"  published  in  die  Federal  Register 
on  January  24,  2001  (66  FR  7701),  this 
action  temporarily  delays  for  60  days 
the  effective  date  of  the  rule  entitled 
Lead  and  Lead  Compounds;  Lowering  of 
Reporting  Thresholds;  Community 


Right-to-Know  Toxic  Chemical  Release 
Reporting,  published  in  the  Federal 
R^^ister  on  January  17,  2001  (66  FR 
4500).  That  nde  concerns  the  lowering 
of  the  reporting  thresholds  for  lead  and 
lead  compoimds  which  are  subject  to 
reporting  under  section  313  of  the 
Emergency  Planning  and  Commimity 
Right-to-Know  Act  of  1986  (EPCRA)  and 
section  6607  of  the  Pollution  Prevention 
Act  of  1990  (PPA).  The  reporting 
thresholds  are  being  lowered  to  100 
pounds.  The  lower  reporting  thresholds 
apply  to  lead  and  all  lead  compounds 
except  for  lead  contained  in  stainless 
steel,  brass,  and  bronze  alloys.  The  first 
reports  at  the  lower  thresholds  are  due 
on  or  before  July  1,  2002,  for  the  2001 
calendar  year. 

DATES:  The  effective  date  of  the  Lead 
and  Lead  Compoimds;  Lowering  of 
Reporting  Thresholds;  Commimity 
Right-to-Know  Toxic  Chemical  Release 
Reporting,  amending  40  CFR  part  372 
published  in  the  Federal  Register  on 
January  17,  2001,  at  66  FR  4500,  is 
delayed  for  60  days,  from  February  16, 
2001  to  a  new  effective  date  of  April  17, 
2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  R.  Bushman,  Petitions 


Coordinator,  (202)  260-3882,  e-mail: 
bushman.daniel@epa.gov,  for  specific 
information  on  this  document,  or  for 
more  information  on  EPCRA  section 
313,  the  Emergency  Planning  and 
Commimity  Right-to-Know  Hotline, 
Environmental  Protection  Agency,  Mail 
Code  5101,  1200  Permsylvania  Ave., 
NW.,  Washington,  DC  20460,  Toll  free: 
1-800-535-0202,  in  Virginia  and 
Alaska:  (703)  412-9877  or  Toll  free 
TDD:  1-800-553-7672.  hifonnation 
concerning  this  notice  is  also  available 
on  EPA's  Web  site  at  http:// 
www.epa.gov/tri. 

SUPPLEMENTARY  INFORMATION:  To  the 
extent  that  5  U.S.C.  553  applies  to  this 
action,  it  is  exempt  from  notice  and 
comment  because  it  constitutes  a  rule  of 
procedure  under  5  U.S.C.  553(b)(A). 
Alternatively,  the  Agency's 
implementation  of  this  action  without 
opportunity  for  public  comment, 
effective  immediately  upon  publication 
today  in  the  Federal  Register,  is  based 
on  the  good  cause  exceptions  in  5  U.S.C. 
553(b)(B)  and  553(d)(3).  Seeking  public 
comment  is  impracticable,  unnecessary 
and  contrary  to  the  pubUc  interest.  The 
temporary  60-day  delay  in  effective  date 
is  necessary  to  give  Agency  officials  the 
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opportunity  for  further  review  and 
consideration  of  new  regulations, 
consistent  with  the  Assistant  to  the 
President's  memorandiun  of  January  20, 
2001.  Given  the  inuninence  of  the 
effective  date,  seeking  prior  public 
comment  on  this  temporary  delay 
would  have  been  impractical,  as  well  as 
contrary  to  the  public  interest  in  the 
orderly  promulgation  and 
implementation  of  regulations.  The 
imminence  of  the  effective  date  is  also 
good  cause  for  making  this  rule 
immediately  effective  upon  publication. 

Dated;  February  12.  2001. 
Christuie  Todd  Whitman, 
Administrator. 

[FR  Doc.  01-3984  Filed  2-15-01;  8:45  am] 
■LUNQ  cooc  asao-ao-u 


FEDERAL  EMERGENCY 
MANAGEMEKT  AGENCY 

44CFRPart64 

[Dockat  No.  FEIIA-7755] 

Suspsnsion  of  Community  Eligibility 

AGENCY:  Federal  Emergency 
Management  Agency,  FEMA. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  identifies 
communities,  where  the  sale  of  flood 
insurance  has  been  authorized  under 
the  National  Flood  Insxnance  Program 
(NFIP),  that  are  suspended  on  the 
effective  dates  listed  within  this  rule 
because  of  noncompliance  with  the 
floodplain  management  requirements  of 
the  program.  If  the  Federal  Emergency 
Management  Agency  (FEMA)  receives 
documentation  that  the  community  has 
adopted  the  reqxiired  floodplain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  vrill  be  withdrawn 
by  publication  in  the  Federal  Register. 
EFFECTIVE  DATES:  The  effective  date  of 
each  community's  suspension  is  the 
third  date  ("Susp.")  listed  in  the  third 
column  of  the  following  tables. 
ADDRESSES:  ff  you  wish  to  determine 
whether  a  particular  community  was 
siispended  on  the  suspension  date, 
contact  the  appropriate  FEMA  Regional 
Office  or  the  NFIP  servicing  contractor. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donna  M.  Dannels,  Division  Director, 
Policy  and  Assessment  Division, 
Mitigation  Directorate,  500  C  Street, 
S.W.,  Room  411,  Washington,  DC  20472, 
(202) 646-3098. 

SUPPLEMENTARY  INFORMATION:  The  NFIP 
enables  property  owners  to  purchase 
flood  insurance  which  is  generally  not 


otherwise  available.  In  retiun, 
communities  agree  to  adopt  and 
administer  local  floodplain  management 
aimed  at  protecting  lives  and  new 
construction  from  future  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1968,  as  amended,  42 
U.S.C.  4022,  prohibits  flood  insxuance 
coverage  as  authorized  under  the 
National  Flood  Insurance  Program,  42 
U.S.C.  4001  et  seq.,  unless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  in 
this  dociunent  no  longer  meet  that 
statutory  requirement  for  compliance 
with  program  reg\ilations,  44  CFR  part 
59  et  seq.  Accordingly,  the  communities 
will  be  suspended  on  the  effective  date 
in  the  third  column.  As  of  that  date, 
flood  insiirance  will  no  longer  be 
available  in  the  community.  However, 
some  of  these  communities  may  adopt 
and  submit  the  required  documentation 
of  legally  enforceable  floodplain 
management  measiues  after  this  rule  is 
published  but  prior  to  the  actual 
suspension  date.  These  conununities 
will  not  be  suspended  and  will  continue 
their  eligibility  for  the  sale  of  insiirance. 
A  notice  withdrawing  the  suspension  of 
the  communities  will  be  published  in 
the  Federal  Register. 

In  addition,  me  Federal  Emergency 
Management  Agency  has  identified  die 
special  flood  hazard  areas  in  these 
communities  by  publishing  a  Flood 
Insurance  Rate  Map  (FIRM).  The  date  of 
the  FIRM  if  one  has  been  published,  is 
indicated  in  the  fourth  column  of  the 
table.  No  direct  Federal  financial 
assistance  (except  assistance  pursuant  to 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  not  in 
connection  with  a  flood)  may  legally  be 
provided  for  construction  or  acquisition 
of  buildings  in  the  identified  special 
flood  hazard  area  of  communities  not 
participating  in  the  NFIP  and  identified 
for  more  than  a  year,  on  the  Federal 
Emergency  Management  Agency's 
initial  flood  insurance  map  of  the 
community  as  having  flood-prone  areas 
(section  202(a)  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C. 
4106(a),  as  amended).  This  prohibition 
against  certain  types  of  Federal 
assistance  becomes  effective  for  the 
communities  listed  on  the  date  shown 
in  the  last  column.  The  Associate 
Director  finds  that  notice  and  public 
comment  under  5  U.S.C.  553(b)  are 
impracticable  and  unnecessary  because 
communities  listed  in  this  final  rule 
have  been  adequately  notified. 

Each  community  receives  a  6-month, 
90-day,  and  30-day  notification 
addressed  to  the  Chief  Executive  Officer 


that  the  commimity  will  be  suspended 
unless  the  required  floodplain 
management  measures  are  met  prior  to 
the  effective  suspension  date.  Since 
these  notifications  have  been  made,  this 
final  rule  may  take  effect  within  less 
than  30  days. 

National  Envimnmental  Policy  Act. 
This  rule  is  categorically  excluded  ftoia 
the  requirements  of  44  CFR  Part  10, 
Environmental  Considerations.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act.  The 
Associate  Director  has  determined  that 
this  rule  is  exempt  from  the 
requirements  of  the  Regulatory 
Flexibility  Act  because  the  National 
Flood  Insurance  Act  of  1968,  as 
amended,  42  U.S.C.  4022,  prohibits 
flood  insurance  coverage  unless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement 
measiues.  The  communities  listed  no 
longer  comply  with  the  statutory 
requirements,  and  after  the  effective 
date,  flood  insmance  will  no  longer  be 
available  in  the  communities  unless 
they  take  remedial  action. 

Regulatory  Classification.  This  final 
rule  is  not  a  significant  regulatory  action 
under  the  criteria  of  section  3(f)  of 
Executive  Order  12866  of  September  30, 
1993,  Regulatory  Planning  and  Review, 
58  FR  51735. 

Paperwork  Reduction  Act.  This  rule 
does  not  involve  any  collection  of 
information  for  purposes  of  the 
Paperwork  Reduction  Act,  44  U.S.C 
3501  et  seq. 

Executive  Order  12612,  Federalism. 
This  rule  involves  no  policies  that  have 
federalism  implications  under  Executive 
Order  12612,  Federalism,  October  26, 
1987,  3  CFR,  1987  Comp..  p.  252. 

Executive  Order  12778,  Civil  Justice 
Reform.  This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778,  October  25, 1991,  56  FR 
55195,  3  CFR,  1991  Comp.,  p.  309. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance,  Floodplains. 
Accordingly,  44  CFR  part  64  is 
amended  as  follows: 

PART  64— [AMENDED] 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  fbUows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

§64.6    [AmaiKtod] 

2.  The  tables  published  imder  the 
authority  of  §  64.6  are  amended  as 
follows: 
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Date  certain 

Federal  assist- 

State and  location 

Community 
No. 

Effective  date  authorization/cancellation  of  sate  of 
flood  insurance  in  community 

Current  effective 
map  date 

ance  no  longer 
availabte  in  spe- 
cial fkxxl  harard 
areas 

Region  III 

•ennsylvania: 

Ayr,  township  of,  Fulton  Coun- 

422428 

March  9,  1977,  Emerg.,  July  2,  1982,  Reg.  February 

02-09-01   

02-09-01. 

ty 

9,2001. 

McConnellsburg,    borough    of, 

422701 

April  7,  1995,  Emerg.,  Febmary  9,  2001,  Reg.  Feb- 

do  

Do. 

Fulton  County. 

mary  9,  2001 . 

Todd,     township    of,     Fulton 

421665 

December  11,  1975,  Emerg..  September  1,  1986, 

do  

Do. 

County. 

Reg.  Febmary  9,  2001 . 

Region  IV 

1  leorgia: 

Leslie,  city  of,  Sumter  County 

130395 

August  6.  1975,  Emerg.,  September  29,  1986,  Reg. 
Febmary  9,  2001 . 

do  

Do. 

Region  V 

Hnois: 

Bloomington,  city  of,  McLean 

170490 

May  16,  1975,  Emerg.,  April  3,  1984,  Reg.  Febmary 

do  

Do. 

County. 

9,2001. 

Carlock,    village    of,    McLean 

170491 

December  23,  1982,  Emerg.,  August  24.  1984,  Reg. 

do  

Do. 

County. 

Febmary  9,  2001 . 

. 

Chenoa,  city  of,  McLean  Coun- 

170492 

March  27,  1975,  Emerg..  June  11,  1976,  Reg.  Feb- 

 do  

Do. 

ty 

ruary  9,  2001. 

Colfax,     village     of,     McLean 

170493 

June   17,   1975,   Emerg.,  February  9,  2001,  Reg. 

do  

Do. 

County. 

Febmary  9,  2001 . 

Cooksville,  village  of,  McLean 

170494 

July  1,  1975,  Emerg.,  June  11,  1976,  Reg.  Febmary 

do  

Do. 

County. 

9,2001. 

Danvers,    village   of,    McLean 

170495 

August  7,   1975.  Emerg.,  August  19,   1986,  Reg. 

do  

Do. 

County. 

Febmary  9.  2001. 

Downs,    village    of,    McLean 

171072 

May  31,  2000,  Emerg..  February  9,  2001,  Reg.  Fet)- 

do  

Do. 

County. 

mary  9.  2001 . 

Heyworth,  village  of,   McLean 

170497 

March  7,  1983,  Emerg..  December  1,  1983,  Reg. 

do  

Do. 

County. 

Febmary  9,  2001 . 

Hudson,    village    of,    McLean 

170498 

May  12,  1975.  Emerg.,  June  11,  1976,  Reg.  Feb- 

 do 

Do. 

County. 

mary  9.  2001. 

LeRoy,  city  of,  McLean  County 

170499 

May  6,  1975,  Emerg.,  May  2,  1980,  Reg.  Febmary 
9.2001. 

do  

Do. 

Lexington,     city    of,     McLean 

170500 

August  10,  1998,  Emerg.,  Febmary  9,  2001,  Reg. 

do  

Do. 

County. 

Febmary  9.  2001. 

McLean      County,      unincor- 

170931 

September  19,  1979,  Emerg.,  December  18,  1985, 

do  

Do. 

porated  areas. 

Reg.  February  9,  2001 . 

McLean,    village    of,    McLean 

170501 

March  15,  1976,  Emerg.,  September  30,  1976,  Reg. 

do  

Do. 

County. 

Febmary  9,  2001 . 

Normal,  town  of  McLean  Coun- 

170502 

June  19,  1975,  Emerg.,  September  1.  1983,  Reg. 

do  

Do. 

'    ty. 

Febmary  9,  2001 . 

Towanda,   village   of   McLean 

170504 

May  12,  1975,  Emerg.,  September  4.  1987,  Reg. 

do  

Do. 

County. 

Febmary  9,  2001 . 

)hio: 

Hartxjr  View,  Village  of,  Lucas 

390702 

October  8,  1976,  Emerg.,  May  25,  1978.  Reg.  Feb- 

10-06-00   

Do. 

County. 

mary  9,  2001. 

Region  1 

- 

^necticut: 

South  Windsor,  town  of,  Hart- 

090036 

July  25,  1974.  Emerg.,  May  1.  1980,  Reg.  Febmary 

02-2a-O1  

02-23-01 

ford  County. 

23,2001. 

Aaine: 

Andrews  Island,  Knox  County 

230967 

April  4,  1979,  Emerg.;  April  30.  1984,  Reg.;  Feb- 

 do  

Do. 

mary  23.  2001 . 

Region  H 

tew  Yoric: 

Lancaster,  town  of,  Erie  Coun- 

360249 

May  16.   1974  Emerg.,   December  1,   1981;  Reg. 

do  

Do. 

ty 

Febmary  23.  2001 . 

Mohawk,   village  of,   Herkimer 

360314 

March  20,  1974,  Emerg.;  April  17.  1978;  Reg.  Feb- 

 do  

Do. 

County. 

mary  23,  2001. 

Monroe,     town     of.     Orange 

360621 

March  5,  1975,  Emerg.;  December  1,1981,  Reg. 

do  

Do. 

County. 

Febmary  23,  2001 . 

Oneida,  city  of,  Madison  Coun- 

360408 

May  9,  1974,  Emerg.;  August  5,  1985;  Reg.  Feb- 

 do  

Do. 

ty 

mary  23,  2001. 

Region  VIH 

South  Dakota: 

- 
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State  and  location 

Community 
No. 

Effective  date  authorization/cancenalion  of  sale  of 
flood  insurance  in  community 

Current  effective 
map  date 

Date  certain 
Federal  assist- 
ance no  longer 
available  in  spe- 
cial flood  hazard 
areas 

Hoith  Sioux  City,  city  of.  Union 

County. 
Union  County,  unincorporated 

areas. 

ReQion  X 

Washington: 

Oalam  County,  unincor- 
porated areas. 

Lower  EKvtia  KlaNam  Tribe, 
aatam  County. 

46067 
460242 

.5:«)021 
530316 

Febnjaiy  2,  1973,  Emerg.;  December  1,  1977.  Reg. 
Febniary23,  2001. 

April  23,  1975.  Emerg.;  Febmary  1.  1987.  Reg.  Feb- 
ruary 23,  2U01. 

November  27.  1973,  Emerg.,  (November  5.  1980, 

Reg.  February  23,  2001 . 
February  22.  1977  Emerg.;  September  16.  1981, 

Reg.  Febnjary23,  2001. 

do  

do  

do  

.....do  

Do. 
Do. 

Do. 
Do. 

Code  for  reading  ttwd  column:  Emerg. -Emergency;  Reg. -Regular.  Sisp. -Suspension. 


Dated:  February  2.  2001. 
Margarat  E.  LawleM, 
Acting  Executive  Associate  Director  for 
Mitigation. 

[FR  Doc.  01-3925  Filed  2-15-01;  8:45  am) 
I  CODE  •71«-«S-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44CFRPwt65 

Ctiangae  in  Flood  Elevation 
Detennlnationa 

AGENCY:  Federal  Emergency 
Management  Agency,  FEMA. 
action:  Final  rule. 

summary:  Modified  base  (1%  annual 
chance)  flood  elevations  are  finalized 
for  the  communities  listed  below.  These 
modified  elevations  will  be  used  to 
calculate  flood  insurance  premium  rates 
for  new  buildings  and  their  contents. 
EFFECTfVE  DATES:  The  effective  dates  for 
these  modified  base  flood  elevations  are 
indicated  on  the  following  table  and 
revise  the  Flood  Insurance  Rate  Map(s) 
(FIRMs)  in  effect  for  each  listed 
community  prior  to  this  date. 
ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
commimity.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B.  Miller,  P.E.,  Chief,  Hazards 
Study  Branch,  Mitigation  Directorate. 
Federal  Emergency  Management 
Agency,  500  C  Street  SW.,  Washington, 
DC  20472,  (202)  646-3461,  or  (e-mail) 
matt.miller^ema.gov. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
makes  the  final  determinations  listed 
below  of  modified  base  flood  elevations 
for  each  community  listed.  These 


modified  elevations  have  been 
published  in  newspapers  of  local 
circulation  and  ninety  (90)  days  have 
elapsed  since  that  publication.  The 
Associate  Director  has  resolved  any 
appeals  resulting  from  this  notification. 

The  modifiedbase  flood  elevations 
are  not  listed  for  each  community  in 
this  notice.  However,  this  rule  includes 
the  address  of  the  Chief  Executive 
Officer  of  the  community  where  the 
modified  base  flood  elevation 
determinations  are  available  for 
inspection. 

The  modifications  are  made  pursuant 
to  section  206  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  42  U.S.C. 
4001  et  seq.,  and  with  44  CFR  part  65. 

For  rating  purposes,  the  currently 
effective  commimity  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  flood  elevations 
are  the  basis  for  the  floodplain 
management  meastires  that  the 
community  is  required  to  either  adopt 
or  to  show  evidence  of  being  already  in 
efiiect  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
shoidd  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more  - 
stringent  in  their  floodplain 
management  requirements.  The 
commimity  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  poUcies  established  by  other 
Federal,  state  or  regional  entities. 

These  modified  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 


insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

The  uianges  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act. 
This  rule  is  categorically  excluded  from 
the  requirements  of  44  CFR  part  10. 
Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act.  The 
Associate  Director,  Mitigation 
Directorate,  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C.  4105. 
and  are  required  to  maintain  community 
eligibility  in  the  NFIP.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification.  This  final 
rule  is  not  a  significant  regulatory  action 
under  the  criteria  of  section  3(f)  of 
Executive  Order  12866  of  September  30, 
1993.  Regulatory  Planning  and  Review, 
58  FR  51735. 

Executive  Order  12612,  Federalism. 
This  rule  involves  no  policies  that  have 
federalism  implications  under  Executive 
Order  12612.  Federalism,  dated  October 
26. 1987. 

Executive  Order  12778,  Civil  Justice 
Reform.  This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive. 
Order  12778. 

List  of  Subiects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains. 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  44  CFR  part  65  is     /^ 
amended  to  read  as  follows: 

PART  65— (AMENDED] 

1.  The  authority  citation  for  Part  65 
continues  to  read  as  follows: 
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Authority:  42  U.S.C.  4001  et  seq.; 

165.4    [Amended] 

ReotxanizationPlanNo.3ofl978,3CFR,              2.  The  tables  Dublished  under  tile 

1978  Comp.,  p.  329 

E.0. 12127. 44  FR  19367.     authority  of  §  65.4  are  amended  as 

3  CFR.  1979  Comp. 

p.  376. 

follows: 

State  and  county 

Lcx:ation 

Dates  and  name  of  news- 
paper where  notice  was 
published 

Chief  executive  officer  of  community 

Effective  date  of 
modification 

Community 
No. 

Alabama: 

Morgan 

City  of  Decatur  .... 

January  25,  2000.  Feb- 

The  Honorable  Julian  Price,  Mayor 

May  1,2000  

010176  D 

(FEMA 

mary  1 .  2000,  The  De- 

of the  City  of  Decatur,  P.O.  Box 

Docket  No. 

catur  Daily  News. 

488,  Decatur,  Alabama  35602. 

7313). 

Colbert 

City  of  Tuscumt)ia 

Febmary  11.2000,  Feb- 

The  Honorable   Jean   McCormack, 

May  18,  2000  

010049  D 

(FEMA 

ruary  18,  2000,  Colt>ert 

Mayor  of  the  City  of  Tuscumbia, 

Docket  No. 

County  Reporter. 

P.O.  Box  29,  Tuscumbia,  Alat>ama 

D-7501). 

35674. 

Florida: 

Cfiartotte 

Unincorporated 

May  15.  2000.  May  22. 

Mr.  Jan  Winters,  Chariotte  County 

May  8,  2000  

120061  E 

(FEMA 

Areas. 

2000.  Sun  Herald 

Administrator,  18500  Murdock  Cir- 

Docket fto. 

cle,    Room   536,    Port   Chariotte, 

7309). 

Florida  33948-1094. 

Orange 

Unincorporated 

May  17,  2000,  May  24. 

Dr.  M.  Krishnamurthy,  P.E.,  Orange 

Utey  10,  2000  

120179  D 

(FEMA 

Areas. 

2000,  The  Orlando 

County  Stormwater  Management 

Docket  No. 

Sentinel. 

Departnr>ent,    4200    South    John 

D-7501). 

Young  Paritway,  Ortando,  Florida 
32839-9205. 

Georgia: 

Bartow 

City  of  Cartersville 

Febmary  17,  2000.  Feb- 

The    Honorable    Sam    C.    Smith, 

May  24,  2000  

130209  F 

(FEMA 

mary  24,  2000,  The 

Mayor  of  the  City  of  Cartersville,  1 

Docket  No. 

Daily  Tribune  News. 

North    Erwin    Street,     P.O.    Box 

7309). 

1390,  Cartersville,  Georgia  30120. 

Chatfiam 

Unincorporated 

March  13.  2000,  March 

Dr.  Billy  Hair,  Chaimian  of  the  Chat- 

June 18,  2000  

130030  C 

(FEMA 

Areas. 

20,  2000,  Savannah 

ham   County   Board  of  Commis- 

Docket No. 

Morning  News. 

sioners,  124  Bull  Street,  P.O.  Box 

7309). 

8161,  Savannah,  Georgia  31412. 

Gwinnett 

Unincorporated 

January  12,  2000,  Janu- 

Mr.  Wayne   Hill,   Chairman   of  the 

Dec.  29,  1999 

130322  C 

(FEMA 

Areas. 

ary  19.2000.  Gwinnett 

Gwinnett  County  Board  of  Com- 

Docket No. 

Daily  Post. 

missioners,     75     Langley     Drive, 

7313). 

Lawrenceville,  Georgia  30045. 

Chattiam 

Town  of  Pooler .... 

March  13.  2000.  March 

The  Honorable  Eari  Carter,  Mayor  of 

June  18.  2000  

130261  A 

(FEMA 

20,  2000,  Savannah 

the  Town  of  Pooler,   100  South- 

Docket No. 

Morning  News. 

west  Highway  80,  Pooler,  Georgia 

7309). 

31322. 

Cherokee 

City  of  Woodstock 

May  17.  2000.  May  24. 

The   Honorable  W.   David   Rogers, 

Aug.  22,  2000 

130264  B 

(FEMA 

2000.  Cherokee  Trit>- 

Mayor  of  the  City  of  Woodstock, 

Docket  No. 

une. 

103  AmoW  Mill  Road,  Woodstock, 

D-7501). 

Georgia  30188. 

IHinois: 

DuPage 

Unincorporated 

March  10,  2000,  March 

Mr.  Robert  J.  Schillerstrom,  Chair- 

Mar. 3,  2000 

170197  B 

(FEMA 

Areas. 

17,  2000,  Daily  Herald. 

man,     DuPage     County     Board, 

. 

Docket  No. 

DuPage  Center,  421  North  County 

7309). 

Farni  Road,  Wheaton,  Illinois 
60187. 

Lake  (FEMA 

Village  of  Green 

August  12.  2000.  August 

Mr.  Thomas  Adams,  President  of  the 

July  18,  2000 

170364  F 

Docket  No. 

Oaks. 

19,2000.  The  Daily 

Village    of    Green    Oaks,    14052 

7313). 

Herald. 

Petronella,  Suite  102B,  Green 
Oaks,  Illinois  60048-1547. 

McHenry 

Village  of  Huntley 

July  13,  2000,  July  20, 

Mr.  Chartes  Becker,  President  of  the 

June  29,  2000  

170480  C 

(FEMA 

2000,  The  Huntley 

Village   of   Huntley,   Village   Hall, 

Docket  No. 

Farmside. 

11704  Coral  Street,  Huntley,  Illi- 

D-7503). 

nois  60142. 

Cook  (FEMA 

Village  of  Indian 

Febnjary  9,  2000,  Feb- 

Mr. Rk:hard  S.  Pellegrino,  President 

Feb.  3,  2000 

170110  D 

Docket  No. 

Head  Park. 

mary  16,  2000,  Subur- 

of  the  Village  of  Indian  Head  Parte, 

7309). 

ban  Life  Citizen. 

201  Acacia  Drive,  Indian  Head 
Parte,  Illinois  60525. 

Lake  (FEMA 

Unincorporated 

April  12,  2000,  April  19, 

Mr.  Jim  LaBelle,  Chairman  of  the 

July  18,  2000 

170357  F 

Docket  No. 

Areas. 

2000,  The  News-Sun. 

Lake    County    Board,     18    North 

7313). 

County  Street,  10th  Floor, 
Waukepan,  Illinois  60085. 

Cook  (FEMA 

Village  of 

Febmary  9,  2000,  Feb- 

Mr. Al  Larson,  Schaumburg  Village 

Feb.  1,2000 

170158  D 

Docket  No. 

Schaumburg. 

mary  16,  2000,  Daily 

President,  101  Schaumburg  Court, 

7309). 

• 

Herald. 

Schaumburg,  Illinois  60193-1899. 
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State  and  county 

Location 

Dates  and  name  of  news- 
paper where  notice  was 
published 

Chief  executive  offk»r  of  community 

Effective  date  of 
modifkation 

Community 
No. 

Will  and  Cook 

Village  of  Tinley 

March  8,  2000,  March  15, 

The  Honorable  Edward  J.  Zabrocki, 

Mar.  31,2000 

170169  C 

(FEMA 

Park. 

2000,  Daily  Southtown. 

Mayor   of   the   Village   of   Tinley 

Docket  No. 

Parte,  16250  South  Oak  Pari<  Ave- 

7309). 

nue,  Tinley  Park,  Illinois  60477. 

DuPage 

Village  of  WinfieM 

March  30.  2000.  April  6. 

Mr.  John  Kirschbaum,  President  of 

July  5.  2000 

170223  C 

(FEMA 

2000.  The  WinMd 

the  Village  of  WinfiekJ,  27  W.  465 

Docket  ^4o. 

Press. 

Jewel     Road,     Winfield,     Illinois 

7313). 

60190. 

Indiana: 

Madison 

City  of  Anderson 

June  28,  2000,  July  5, 

The    Honorat>le    J.    Marie    Lawler, 

Oct.  4,  2000  

180150  B 

(FEMA 

2000,  The  Herald  BtA- 

Mayor  of  the  City  of  Anderson, 

Docket  No. 

Ie6n. 

120  East  Eighth  Street,  Anderson, 

D-7503). 

Indiana  46016. 

Marion 

City  of  Indianap- 

April 5,  2000.  April  12. 

Ttie    Honorable    Barton    Peterson, 

Mar.  30.  2000 

180159  D 

(FEMA 

olis. 

2000.  The  Indianapolis 

Mayor  of  tf>e  City  of  Indianapolis, 

Docket  No. 

Star 

200  East  Washington  Street,  Suite 

7313). 

2501,  Indianapolis,  Indiana  46204. 

MKhigan: 

Charter  Township 

March  31.  2000.  April  7, 

Mr.     James     Sinnamon.     Charter 

July  6,  2000 

260121  E 

Macomb  (FEMA 

of  Clinton. 

2000,  The  Macomb 

Township   of   Clinton   Supervisor, 

Docket  No. 

Daily. 

40700  Romeo  Plank  Road,  Clin- 

7313). 

ton,  Michigan  48038. 

North  Carolina: 

Unincorporated 

June  30,  2000,  July  7, 

Mr.  William  S.  Rrehardson,  Currituck 

Oct.  5,  2000  

370078  C 

Currituck 

Areas. 

2000,  The  Daily  Ad- 

County Manager.   P.O.   Box  39, 

(FEMA  Docket 

vance. 

Currituck,  North  Carolina  27929- 

No.  D-7501). 

0070. 

Ohw: 

Cuyahoga 

City  of  GarfieM 

March  16.  2000,  March 

The     Honorable     Thomas     Longo, 

June  21.  2000  

390109  B 

(FEMA 

Heights. 

23,  2000,  Neighbor- 

Mayor   of   the    City    of    Garfiekj 

Docket  No. 

hood  Ne¥is. 

Heights,  5107  Tumey  Road,  Gar- 

7309). 

fiekJ  Heights,  Ohk)  44125. 

Pike  (FEMA 

Unincorporated 

April  19,  2000,  April  26, 

Mr.  Charies  Osborne,  Chainnan  of 

July  25.  2000 

390450  B 

Docket  No. 

Areas. 

2000,  Pike  County 

ttw  Pike  County  Commisskxiers, 

7313). 

-^   * 

News  Watchman. 

100  East  Second  Street,  Waverty, 
Ohk)  45690. 

Sheft>y 

Unincorporated 

February  10,  2000,  Feb- 

Mr.    Larry     Klainhans,     Chairman, 

May  17.  2000  

390503C 

(FEMA 

Areas. 

ruary  17.  2000.  The 

Shetoy  County  Board  of  Commis- 

Docket  No. 

Sidney  Daily  Netvs. 

sraners,    129   East  Court   Street, 

7313). 

Suite  100.  Sklney,  Ohio  45365. 

Pike  (FEMA 

City  of  Waverty  .... 

April  19,  2000,  April  26, 
2000,  Pike  County 

The  Honorable  William  Kelly,  Mayor 
of  the  City  of  Waverty.  201  West 

July  25,  2000 

390452  B 

Docket  No. 

7313). 

News  Watchman. 

North  Street,  Waverty,  Ohk>  45690. 

Virginia:  Prince 

Unincorporated 

April  7,  2000,  April  14, 

Mr.    H.B.     Ewert.     Prince    William 

July  13,  2000 

510119  D 

WiMam  (FEMA 

Areas. 

2000,  Potomac  Mews. 

County  Executive.  1  County  Com- 

Docket No.  D- 

plex  Court,  Prince  William,  Virginia 

7501). 

22192. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100.  "Flood  Insurance") 
Dated:  January  30.  2001. 
Margaret  E.  Lawless, 

Acting  Executive  Associate  Director  for 
Mitigation. 

(FR  Doc.  01-3921  Filed  2-15-^)1;  8:45  am] 

■LUNG  CODE  SnS-04-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  65 

[E>OClcet  No.  FEMA-B-7411] 

Changes  In  Flood  Elevation 
Datannlnatlons 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 


ACTION:  Interim  rule. 


SUMMARY:  This  interim  rule  lists 
communities  where  modification  of  the 
base  (1%  annual  chance)  flood 
elevations  is  appropriate  because  of  new 
scientific  or  technical  data.  New  flood 
insurance  premium  rates  will  be 
calculated  from  the  modified  base  flood 
elevations  for  new  buildings  and  their 
contents. 

DATES:  These  modified  base  flood 
elevations  are  cxurently  in  effect  on  the 
dates  listed  in  the  table  below  and 
revise  the  Flood  Insurance  Rate  Map(s) 
in  effect  prior  to  this  determination  for 
each  listed  community. 

From  the  date  of  the  second 
publication  of  these  changes  in  a 
newspaper  of  local  circulation,  any 
person  has  ninety  (90)  days  in  which  to 
request  through  the  community  that  the 


Associate  Director  for  Mitigation 
reconsider  the  changes.  The  modified 
elevations  may  be  changed  during  the 
90-day  period. 

ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
commiuiity.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B.  Miller,  P.E..  Chief.  Hazards 
Study  Branch,  Mitigation  Directorate, 
500  C  Street  SW..  Washington,  DC 
20472,  (202)  646-3461,  or  (e-mail) 
matt.miller^ema.gov. 

SUPPLEMENTARY  INFORMATION:  The 
modified  base  flood  elevations  are  not 
listed  for  each  community  in  this 
interim  rule.  However,  the  address  of 
the  Chief  Executive  Officer  of  the 
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community  where  the  modified  base 
flood  elevation  determinations  are 
available  for  inspection  is  provided. 

Any  request  for  reconsideration  must 
be  based  on  knowledge  of  changed 
conditions,  or  upon  new  scientific  or 
technical  data. 

The  modifications  are  made  pursuant 
to  section  201  of  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  42  U.S.C. 
4001  et  seq.,  and  with  44  CFR  part  65. 

For  rating  purposes,  the  currently 
effective  commiuiity  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  flood  elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  to  either  adopt 
or  to  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program 
ff4FIP). 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 


existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 
National  Environmental  Policy  Act.  This 
rule  is  categorically  excluded  from  the 
requirements  of  44  CFR  part  10, 
Euvironmental  Consideration.  No 
enviroiunental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act.  The 
Associate  Director  for  Mitigation 
certifies  that  this  nUe  is  exempt  from 
the  requirements  of  the  Regulatory 
Flexibility  Act  because  modified  base 
flood  elevations  are  required  by  the 
Flood  Disaster  Protection  Act  of  1973, 
42  U.S.C.  4105,  and  are  required  to 
maintain  commimity  eligibility  in  the 
NFIP.  No  regulatory  flexibility  analysis 
has  been  prepared. 

Regulatory  Classification.  This 
interim  rule  is  not  a  significant 
regiUatory  action  imder  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 


Executive  Order  12612,  Federalism. 
This  rule  involves  no  policies  that  have 
federalism  implications  under  Executive 
Order  12612,  Federalism,  dated  October 
26,  1987. 

Executive  Order  12778,  Civil  Justice 
Reform.  This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  44  CFR  part  65  is 
amended  to  read  as  follows: 

PART  65— {AMENDED] 

1.  The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978.  3  CFR. 
1978  Comp..  p.  329;  E.O.  12127,  44  FR  19367. 
3  CFR,  1979  Comp.,  p.  376. 

§65.4    [AmwtdMl] 

2.  The  tables  published  imder  the 
authority  of  §  65.4  are  amended  as 
follows: 


State  and  county 


Location 


Dates  and  name  of 

newspaper  where  notice 

was  put>lished 


Chief  executive  officer  of  community 


Effective  date  of 
modification 


ComnHjnity 
No. 


Arizona: 
Cochise 


Maricopa 


Maricopa 


Pima 


Pima 


vafitomia: 
Mendocino 


Santa  Clara 


(Colorado: 
Arapahoe. 


Unincorporated 
Areas. 


Town  of  Buckeye 


UnirxxHporated 
Areas. 


City  of  Tucson  .... 
City  of  Tucson  .... 

City  of  Ukiah 

City  of  Milpitas  .... 


Unincorporated 
Areas. 


November  8,  2000,  No- 
vember 15,  2000,  Ari- 
zona  Range  News. 

August  10,  2000,  August 
17,  2000,  Arizona  Re- 
publK. 

August  10,  2000,  August 
17,  2000,  Arizona  Re- 
piJUK. 


December  1,  2000,  De- 
cember 8,  2000,  Ari- 
zona  Daily  Star 

December  22.  2000,  De- 
cemtwr  29,  2001,  Ari- 
zona Daily  Star 

Decemt>ef  1,  2000,  De- 
cember 8,  2000,  Ukiah 
Daily  Journal. 

Decemt>ef  13.  2000,  De- 
cember 20,  2000, 
MipitasPost. 

November  29,  2000,  De- 
cember 6,  2000,  Den- 
ver Post. 


The  HorK)rabte  Mike  Palmer,  Cfiair- 
man,  Cochise  County  Board  of 
Supervisors,  1415  West  Melody 
Lane,  Bisbee,  Arizona  85603. 

The  Hotwrable  Dusty  Hull,  Mayor, 
Town  of  Buckeye,  100  North 
Apache  Road,  Suite  A,  Buckeye, 
Arizona  85326. 

The  Honoratile  Andrew  Kunasek, 
Chairperson,  Maricopa  County 
Board  of  Supervisors,  301  West 
Jefferson,  10th  Ftoor,  Pfioenix, 
Arizona  85003. 

The  Honorable  Robert  E.  Walkup, 
Mayor.  City  of  Tucson,  P.O.  Box 
27210,  Tucson,  Arizona  85726. 

The  Honorable  Robert  E.  Walkup, 
Mayor,  City  of  Tucson,  P.O.  Box 
27210,  Tucson,  Arizona  85726. 

The  l-kxK>rable  Jim  Mastin,  Mayor, 
City  of  Ukiah,  300  Seminary  Ave- 
nue, Ukiah,  California  95482. 

The  Honorable  Henry  Manayan, 
Mayor,  City  of  Milpitai,  455  East 
Calaveras  Boulevard,  Milpitas, 
Califomia  95035. 

The  Honorable  John  Brackney, 
Chairman,  Arapahoe  County 
Board  of  Commisskxiers,  5334 
South  Prince  Street,  Littleton, 
Colorado  80166. 


Feb.  15,  2001 
July  19.  2000 
July  19,  2000 

Nov.  8,  2000  . 
Mar.  29.  2001 

Nov.  14,  2000 
Nov.  27,  2000 

Nov.  3,  2000  . 


040012 
040039 
040037 

040076 
040076 

060186 
060344 

080011 
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State  and  county 

Location 

Dates  and  name  of 

newspaper  where  notne 

was  published 

Chief  executive  offner  of  community 

Effective  date  of 
modificatnn 

Community 
No. 

Oklahoma: 

Rogers 

CityofOwasso  ... 

Sept.  28.  2000,  October 
5,  2000,  Owasso  Re- 
porter. 

The  Honorable  Mark  Wilken,  Mayor, 
City  of  Owasso,  P.O.  Box  180, 
Owasso,  Oklahoma  74055-0180. 

Sept.  8.  2000 

400210 

Tulsa 

City  o(  Broken 

October  24.  2000.  Octo- 

The  Honorable   James   Reynolds, 

Oct.  5,  2000  

400236 

Arrow. 

ber  31.  2000.  Broken 
Arrow  DaUy  Ledger 

Mayor,    City    of    Broken    Arrow, 
P.O.    Box    610.    Broken    Arrow, 
Oklahoma  74013. 

. 

Oregon: 

Clackamas  .... 

Unmcorporated 

November  24.  2000,  De- 

The    HorK>rat>le     Bill     Kennemer, 

Mar.  1.2001  

415588 

Areas. 

cember  1 .  2000.  The 
Oregorvan. 

Chairman.     Clackamas     County 
Board    of    Commissioners.    906 
Main  Street.  Oregon  City,  Oregon 
97045. 

Lincotn 

City  o(  Newport  ... 

August  25,  2000,  Sep- 
tember 1,2000,  Afeir- 
port  News-nnes. 

The  Honorable  Mark  Jones.  Mayor. 
City    of    Newport.    1801    North 
Coast  Highway,  Newport,  Oregon 
97365. 

Aug.  11.2000 

410131 

Texas: 

Bexar  

City  of  San  Afrto- 

December  7,  2000.  De- 

The Honorable  Howard  W.   Peak, 

Nov.  15.  2000 

480045 

nio. 

cember  14.  2000.  San 
Antonio  Fxpress-News. 

Mayor.  City  of  San  Antonw,  P.O. 
Box  839966,  San  Antonio,  Texas 
78283-3966. 

Dallas  

City  of  CarroNton 

September  29,  2000.  Oc- 
tober 6,  2000. 

The  Honorable  Mark  Stokes,  Mayor, 
City    of    Canroltton.    P.O.     Box 

Jan.  4.  2001  

480167 

Metrocrest  News. 

110535,  CarroHton.  Texas  75011- 
0535 

Tanant 

City  of  North 

May25.  2000.  June  1. 

The    Honorable    Charles    Scoma, 

May  3.  2000  

480607  * 

Richland  HiUs. 

2000,  Star  Telegram. 

Mayor,    City   of   North    Rnhland 
Hills,    P.O.    Box    820609,    North 
Richland    Hils.    Texas    76182- 
0609. 

Tanant 

City  of  North 

June  20.  2000.  June  27, 

The    Honorable    Cfwrtes    Scoma, 

May  24.  2000  

480607 

Richland  Hills. 

2000,  Star  Telegram. 

•Mayor,    City   of   North    Richland 
HiHs.    P.O.    Box    820609,    North 
Rk:hland    HiHs.    Texas    76182- 
0609. 

(Catalog  of  Federal  Domestic  Assistance 
No.  83.100.  "Flood  Insurance") 

Margaret  £•  LswIbm, 

Acting  Executive  Associate  Director  for 
Mitigation. 

[FR  Doc.  01-3920  Filed  2-15-01;  8:45  am] 

■UJNG  CODE  Sn»-04-P 


FEDERAL  EMERGENCY 
MANAGEyENT  AGENCY 

44CFRPart65 

[Doctot  No.  FEMA-D-TSeT] 

Clianges  in  Flood  Elevation 
Determinations 

agency:  Federal  Emergency 
Management  Agency.  FEMA. 
ACTION:  Interim  rule. 

summary:  This  interim  rule  lists 
communities  where  modification  of  the 
base  (1%  annual  chance)  flood 
elevations  is  appropriate  because  of  new 
scientific  or  technical  data.  New  flood 
insurance  premiiun  rates  will  be 
calculated  from  the  modified  base  flood 


elevations  for  new  buildings  and  their 
contents. 

DATES:  These  modified  base  flood 
elevations  are  currently  in  effect  on  the 
dates  listed  in  the  table  and  revise  the 
Flood  Insurance  Rate  Map(s)  (FIRMs)  in 
effect  prior  to  this  determination  for 
each  listed  community. 

From  the  date  of  the  second 
publication  of  these  changes  in  a 
newspai>er  of  local  circulation,  any 
person  has  ninety  {90}  days  in  which  to 
request  through  the  community  that  the 
Associate  £)irector  reconsider  the 
changes.  The  modified  elevations  may 
be  changed  during  the  90-day  period. 
ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
cMnmunity.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B.  MiUer.  P.E.,  Chief.  Hazards 
Study  Branch.  Mitigation  Directorate. 
Federal  Emergency  Management 
Agency.  500  C  Street  SW..  Washington, 
DC  20472,  (202)  646-3461.  or  (email) 
matt.millei^ema.gov. 


SUPPLEMENTARY  INFORMATION:  The 
modified  base  flood  elevations  are  not 
listed  for  each  community  in  this 
interim  rule.  However,  the  address  of 
the  Chief  Executive  Officer  of  the 
community  where  the  modified  base 
flood  elevation  determinations  are 
available  for  inspection  is  provided. 

Any  request  for  reconsideration  miist 
be  based  upon  knowledge  of  changed 
conditions,  or  upon  new  scientific  or 
technical  data. 

The  modifications  are  made  pursuant 
to  Section  201  of  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C.  4105. 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968.  42  U.S.C. 
4001  et  seq..  and  with  44  CFR  part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  flood  elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  to  either  adopt 
or  to  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 
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National  Flood  Insurance  Program 
(NFIP). 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3.  are  the 
minimiun  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  conmiunity  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  ov^m.  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act. 
This  rule  is  categorically  excluded  from 
the  requirements  of  44  CFR  Part  10. 
Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act.  The 
Associate  Director,  Mitigation 


Directorate,  certifies  that  this  nde  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C.  4105. 
and  are  required  to  maintain  commimity 
eligibility  in  the  National  Flood 
Insurance  Program.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification.  This 
interim  rule  is  not  a  significant 
regidatory  action  imder  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism. 
This  rule  involves  no  policies  that  have 
federalism  implications  under  Executive 
Order  12612.  Federalism,  dated  October 
26.  1987. 

Executive  Order  12778,  Civil  Justice 
Reform.  This  nUe  meets  the  applicable 


standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subiects  in  44  CFR  Part  65 

Flood  insurance.  Floodplains. 
Reporting  and  recordkeeping 
requirements. 

Accordingly.  44  CFR  Part  65  is 
amended  to  read  as  follows: 

PART  65— [AMENDED] 

1.  The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978.  3  CFR. 
1978  Comp..  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

§65.4    [AmendMf] 

2.  The  tables  published  imder  the 
authority  of  §  65.4  are  amended  as 
follows: 


State  and  county 


Location 


Dates  and  name  of  news- 
paper wtiere  notice  was 
published 


Chief  executive  officer  of  community 


Effective  date  of 
rTKxIification 


Community 
No. 


Alabama:  Morgan 


ii 


brida: 
Polk 


Seminole 
Seminole 


Georgia: 
Catoosa 


Catoosa 


Chatham 


Chatham 


City  of  Decatur 


Unincorporated 
Arejis. 


Unincorporated 
Areas. 

City  of  Winter 
Springs. 


Unincorporated 
Areas. 


City  of  Fort 
Oglethorpe. 


Unincorporated 
Areas. 


City  of  Pooler 


Illinois:  Kane, 
Dupage,  Will, 
and  Kendall 
Counties 
Dupage  and 
Will. 


City  of  Aurora 


Village  of 
Bollngbrook. 


December  5,  2000;  De- 
cember 12,  2000,  The 
Decatur  Daily. 

December  15,  2000.  De- 
cember 22.  2000.  TTje 
Ledger. 


November  1 ,  2000.  No- 
vember 8,  2000,  Semi- 
nole Herald. 

November  1 ,  2000.  No- 
vember 8.  2000,  Semi- 
nole Herald. 


January  17,  2001,  Janu- 
ary 24,  2001 ,  The 
Catoosa  County  News. 


January  17,  2001,  Janu- 
ary 24,  2001,  The 
Catoosa  County  News. 

November  10,  2000,  No- 
vember 17,  2000,  Sa- 
vanna Morning  News. 

November  10,  2000,  No- 
vember 17,  2000,  Sa- 
vanna Morning  News. 

December  5,  2000,  De- 
cember 12,  2000,  The 
Beacon  News. 

December  22,  2000,  De- 
cevnber  29,  2000,  The 
Bolingbrook  Sun. 


The  Honorable  Julian  Price,  Mayor 
of  the  City  of  Decatur,  P.O.  Box 
488,  Decatur,  Alabama  35602. 

Mr.  Jim  W.  Keene,  Polk  County 
Manager,  330  West  Church 
Street,  P.O.  Box  9005,  Drawer 
BC01,  Bartow,  Florida  33831- 
9005. 

Mr.  Kevin  Grace.  Seminole  County 
Manager,  1101  East  First  Street, 
Sanford,  Florida  32771 . 

Mr.  Ronald  McLemore,  City  of  Win- 
ter Springs  Manager,  1126  East 
State  Road,  Suite  434,  Winter 
Springs,  Florida  32708. 

Mr.  L.  C.  Cripps,  Chalnnan  of  the 
Catoosa  County  Board  of  Conv 
missloners,  Catoosa  County 
Courthouse,  7694  Nashville 
Street,  Ringgold,  Georgia  30736. 

The  Honorable  Judson  L.  Burkhart, 
Mayor  of  the  City  of  Fort 
Oglethorpe,  500  Greenleaf  Circle, 
Fort  Olgethorpe,  Georgia  30792. 

Dr.  Billy  Hair,  Chalnnan  of  the  Chat- 
ham County  Board  of  Commis- 
sioners, P.O.  Box  8161,  Savan- 
nah, Georgia  31412. 

The  Honorable  Eari  Carter,  Mayor  of 
the  City  of  Pooler,  100  Southwest 
Highway  80,  Pooler,  Georgia 
31322. 

The  Honorable  Davk]  L.  Stover, 
Mayor  of  ttie  City  of  Auro,  44  East 
Downer  Place,  Aurora,  Illinois 
60507. 

The  Honorable  Roger  C.  Claar, 
Mayor  of  the  Village  of 
Bollngbrook,  375  Briardiff  Road, 
Bollngbrook,  Illinois  60440-0951. 


Nov.  27,  2000  . 
Dec.  21,2000  . 

Feb.  7,  2001  ... 
Feb.  7,  2001  ... 

Jan.  5,  2001  ... 

Jan.  5,  2001  ... 
Feb.  16,  2001  . 
Feb.  16,  2001  . 
March  13,  2001 
Mar.  30,  2001  . 


010176  D 
120261  F 

120289  E 
120295  E 

130028  D 

130248  D 
130030C 
130261  C 
170320  E 
170812  E 
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State  and  county 

Location 

Dates  and  name  of  news- 
paper where  notice  was 
published 

Chief  executive  officer  of  community 

Effective  date  of 
modification 

Community 
No. 

Will 

Village  of 
Bdingbroolt. 

November  17  2000  No- 

The    Honorable    Roger    C.    Claar, 
Mayor      of      the      Village      of 

Oct.  26,  2000  

170812  E 

vember  22.  2000,  The 

Boiingbrook  Sun. 

Boiingbrook    375    West    Briarcliff 
Road,  Boiingbrook,  Illinois  60440- 
0951. 

K«ie 

Village  of  South 

January  19,  2001,  Janu- 

Mr.  Rick  Zirk,  South  Elgin  Village 

Jan.  10,  2001   

170332  B 

Elgin. 

ary  26,  2001,  Daily 
Herald. 

President,  10  North  Water  Street, 
South  Elgin.  Illinois  60177. 

WnI 

Unicorporated 

December  20,  2000,  De- 

Mr. Joseph  Mikan.  Will  County  Ex- 

Mar. 28,  2001  

170695  E 

Areas. 

cember  27,  2000,  The 
Hearald-News. 

ecutive.  302  North  Chk»go  Street, 
Jollet.  Illinois  60432. 

DeKalh 

City  of  Dekalb  

November  28,  2000,  De- 
cember 5,  2000,  The 
Daily  Chronicle. 

The            Honorable            Bessie 
Chronopoulos,  Mayor  of  the  City 
of  Dekalb,  200  South  4th  Street, 
Dekalb,  Illinois  60115. 

Mar.  6,  2001  

170182  D 

DuPage  

Village  of  Glen- 

December  7,  2000,  De- 

Mr. J.  Ben  Fajardo.  President.  Vil- 

Nov. 30,  2000 

170206  C 

dale  Heights. 

cember  14,  2000, 
Glendale  Heights  Press. 

lage   of   Glendale    Heights,    300 
East  Civic  Center  Plaza,  Glendale 
Heights,  Illinois  60139. 

Indiana: 

' 

Lake 

Town  of  Dyer  

January  16,  2001,  Janu- 
ary 23.  2001,  The 

Mr.   Glen  Eberly,   President  of  the 

Jan.  8,  2001  

180129  D 

Town  of  Dyer  Board  of  Tmstees, 

^ 

Tintes. 

One  Town  Square,  Dyer,  Indiana 
46311. 

Lake 

Town  of 
Scheren/ilie. 

January  16,  2001.  Janu- 
ary 23,  2001,  The 

Mr.    Richard    Krame,    Schererville 
Town  Manager,  833  West  Lincoln 

Jan.  8,  2001  

180142  B 

Tinws. 

Highway,            Suite            B20W, 
Schererville,  Indiana  46375. 

VandertHjrgt) 

Unincorporated 

November  24,  2000,  De- 

Ms. Bettie  Lou  Jenel,  President  of 

Mar.  2,  2001  

180256  C 

Areas. 

cember  1 ,  2000.  The 

the  Vanderburgh  County  Board  of 

Evansville  Courier  and 

Commissioners,      Civic      Center 

Press. 

Complex,    Room    305,    One    NW 
Martin  Luther  King,  Jr.,  Boulevard, 
Evansville,  Indiana  47708-1874. 

Kentucky: 

Jefferson 

Unincorporated 

December  19.  2000.  De- 

The  Honorable   Rebecca   Jackson, 

Mar.  26,  2001  

210120 

Areas. 

cember  26.  2000.  The 
Courier-Journal. 

Jefferson   County   Judge   Execu- 
tive. Jefferson  County  Courthouse. 

» 

527  West  Jefferson  Street,  Suite 
400,  Louisville,  Kentucky  40202. 

Pfce  

Unincorporated 

December  27,  2000,  Jan- 

The Honorable  Karen  Gibson,  CPA, 

Dec.  15,  2000 

210298F 

Areas. 

uary  3,  2001 ,  Appa- 
lachian News-Fxpress. 

Pike  County  Judge  Executive.  324 
Main   Street,    Pikeville,   Kentucky 
41501. 

Pike  

City  of  Pikeville  ... 

December  27,  2000,  Jan- 
uary 3,  2001,  Appa- 
lachian News-Express. 

The  Honorable  Frank  Morris,  Mayor 
of  the  City  of  Pikeville,  118  Col- 
lege   Street,    Pikeville,    Kentucky 
41501. 

Dec.  15,  2000 

210193F 

Michigan: 

.    Shiawassee  .. 

City  of  Owosso  .... 

November  24,  2000,  De- 
cember 1 ,  2000,  7?»e 
Argus-Press. 

The  Honorable  John  C.  M.  Davis, 
Mayor  of  the  City  of  Owosso,  301 
West  Main  Street,  Owosso,  Michi- 
gan 48867. 

Mar.  2,  2001 

260596  A 

Macomb 

City  of  Sterling 

June  14,  2000,  June  21, 

The    Honorable    RH:hard   J.    Notte, 

Sept.  5,  2000 

260128  F 

Heights. 

2000.  The  Maconib 
Daily. 

Mayor    of    ttie    City    of    Steriing 
Heights,  40555  Utka  Road,  P.O. 
Box  8009,  Steriing  Heights,  Michi- 
gan 48311. 

Mississippi: 

Hinds 

City  of  Clinton  

November  29.  2000.  De- 
cember 6,  2000,  The 
Clarion  Ledger. 

The  Honorable  Rosemary  Aultman, 
Mayor  of  the  City  of  Clinton,  P.O. 
Box     156,     Clinton,     Mississippi 
39060. 

Mar.  6.  2001  

2800710 

Harrison 

City  of  Gulfport  .... 

December  29,  2000,  Jan- 
uary 5,  2001 ,  The  Sun 
Herald. 

The  Honorable  Boh  Short,  Mayor  of 
the   City   of   Gulfport,    P.O.    Box 
1780.  Gulfport,  Mississippi  39502 

Feb.  13,  2001  

285253 

Harrison 

City  of  Gulfport  .... 

January  10,  2001,  Janu- 
ary 17,  2001,  The  Sun 
Herald. 

The  Honorable  Bob  Short,  Mayor  of 
the   City   of   Gulfport,    P.O.    Box 
1730,  Gulfport,  Mississippi  39502. 

April  18.  2001  

285253  E 
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State  and  county 


Location 


Dates  and  name  of  news- 
paper where  notice  was 
published 


Chief  executive  officer  of  community 


Effective  date  of 
nrKxlifk^tkxi 


Community 
No. 


New  Jersey:  Cape 
May. 


North  Carolina: 
Wake  


Orange 


Orange,  Dur- 
ham, and 
Chatham. 


Ohio: 

Franklin 


Franklin 


Lucas 


Pennsylvania: 
Montgomery 


Dauphin 


:  South  Carolina: 
Lexington. 


"pnnessee: 
Unkx>l 


Shelby 


Metropolitan 
Govern- 
ment. 


MetropolKan 
Govern- 
ment. 


Shelby 


City  of  North  Wild- 
wood. 


Town  of  Gary 


Town  of  Carrtx)ro 


Town  of  Chapel 
Hill. 


Village  of  Canal 
Winchester. 


Unincorporated 
Areas. 


Unincorporated 
Areas. 


Township  of 
Abbington. 


Township  of 
Lower  Paxton. 


Unincorporated 
Areas. 


City  of  Erwin 


Town  of 
Colliervllle. 


City  of  Nashville 
and  Davidson 
County. 


Nashville  &  Davkl- 
son  County. 


Unincorporated 
Areas. 


January  10,  2001,  Janu- 
ary 17,2001,  7776 
Leader. 


January  24,  2001 ,  Janu- 
ary 31,  2001,  TheCary 
News. 

December  29,  2000,  Jan- 
uary 5,  2001 ,  The 
Chapel  Hill  Herald. 

December  12,  2000,  De- 
cember 19,  2000,  The 
Herald-Sun. 


November  30,  2000,  De- 
cember 7,  2000,  The 
Columbus  Dispatch. 

November  30,  2000,  De- 
cember 7,  2000,  The 
Columbus  Dispatch: 


December  8,  2000,  De- 
cember 15.  2000.  The 
Blade. 


December  6,  2000.  De- 
cember 13,  2000. 
Times  Chronicle. 

December  6.  2000.  De- 
cember 13.  2000.  Pa- 
triot News. 

December  22.  2000,  De- 
cember 29,  2000,  The 
State. 


January  24,  2001,  Janu- 
ary 31 ,  2001 ,  T?je 
Erwin  Record. 

December  13,  2000,  De- 
cember 20,  2000,  The 
Commercial  Appeal. 

December  12,  2000,  De- 
cember 19,  2000,  The 
Tennessean. 


December  7,  2000,  De- 
cember 14,  2000,  77»e 
Tennessean. 


December  13,  2000,  De- 
cember 20,  2000,  The 
Commercial  Appeal. 


The  Honorable  Aklo  A.  Palombo, 
Mayor  of  the  City  of  North  WiW- 
wood.  Municipal  Building,  901  At- 
lantic Avenue,  North  Wlldwood, 
New  Jersey  08260. 

• 

The  Honorable  Glenn  D.  Lang, 
Mayor  of  the  Town  of  Cary,  318 
North  Academy  Street,  P.O.  Box 
8005,  Cary,  North  Carolina  27512. 

Mr.  Robert  W.  Morgan,  Town  of 
Carrtxjro  Manager,  P.O.  Box  829, 
Carrtwro,  North  Carolina  27510. 

The  Honorable  Rosemary  Waldorf, 
Mayor  of  the  Town  of  Chapel  Hill, 
306  North  Columbia  Street,  Chap- 
el Hill,  North  Carolina  27516. 

The  Honorable  Marcia  Hall,  Mayor 
of  the  Village  of  Canal  Win- 
chester, 36  South  High  Street, 
Canal  Winchester,  Ohio  43110. 

Ms.  Ariene  Shoemaker,  Presklent, 
Franklin  County  Board  of  Commis- 
sioners, 373  South  High  Street, 
26th  Floor,  Columbus,  Ohk) 
43215-6304. 

Ms.  Sandy  Isenberg,  President  of 
the  Board  of  Commissioners,  One 
Govemment  Center,  Suite  800, 
Toledo,  Ohio  43604-2259. 

Ms.  Bart>ara  Ferrara,  President  of 
Abington  Township  Board  of  Com- 
missioners, 1176  Old  Yort<  Road, 
Abington,  Pennsylvania  19001. 

Mr.  George  S.  Wolfe,  Lower  Paxton 
Township  Manager,  75  South 
Houcks  Road,  Suite  207,  Harris- 
burg,  Pennsylvania  17109. 

Mr.  Johnny  Jeffcoat,  Lexington 
County  Chairman,  212  South  Lake 
Drive,  Lexington,  South  Carolina 
29072. 

The  Honorable  Russell  Brackins, 
Mayor  of  the  City  of  Erwin,  Town 
Hall,  P.O.  Box  59,  Enwn,  Ten- 
nessee 37650. 

The  Honorable  Linda  Kertey,  Mayor 
of  the  Town  of  Colliervllle,  101 
Walnut  Street,  Collien^ille,  Ten- 
nessee 38017-2671. 

The  Honorable  William  Purcell, 
Mayor  of  the  Metropolitan  Govem- 
ment of  Nashville  and  Davidson 
County,  107  Metropolitan  Court- 
house, Nashville,  Tennessee 
37201. 

The  Honorable  Bill  Purcell,  Mayor  of 
the  City  of  Nashville  and  Davidson 
County,  107  Metropolitan  Court- 
house, Nashville,  Tennessee 
37201. 

The  Honorable  Jim  Rout,  Mayor  of 
Shelby  County.  160  North  Main 
Street,  Suite  850,  Memphis,  Ten- 
nessee 38103. 


345308  E 


Oct.  24,  2000 


Dec.  20,  2000 


Mar.  19,  2001 


Mar.  8,  2001 


Mar.  8,  2001 


Dec.  1.2000 


Mar.  14,  2001 


Nov.  28,  2000 


Dec.  15,2000 


May  2,  2001 


Mar.  20,  2001 


Dec.  4,  2000 


370238  E 


370275  B 


370180  E 


390169  H 


390167  H 


390359  D 


420695  E 


420384  B 


450129  G 


470094  B 


470263  E 


470040  C 


Dec.  1,2000 


Mar.  20.  2001 


470040  C 


470214  E 
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State  and  county 

Location 

Dates  and  name  of  news- 
paper wt>ere  rwtice  was 
published 

Chief  executive  officer  of  community 

Effective  date  of 
modification 

Community 
No. 

Virginia: 

Artington  

Independent 
City. 

Henrico  

Unincorporated 
Areas. 

City  of  Falls 
Church. 

Unincorporated 
Areas. 

November  10,  2000,  No- 
vember 17,  2000,  The 
Journal  Newspaper. 

November  10,  2000.  No- 
vember 17,  2000,  The 
Journal  Newspaper 

December  1,  2000,  De- 
cember 8,  2000,  The 
Richtrmnd  Times. 

Mr.  William  Donahue,  Arlington 
County  Manager,  2100  Clarendon 
Boulevard,  Room  302,  Arlington, 
Virginia  22201 . 

The  Honorable  Daniel  Gardner, 
Mayor  of  tf>e  City  of  Falls  Church, 
300  Park  Avenue,  Falls  Church, 
Virginia  22046. 

Mr.  Frank  Thornton,  Chairman  of  the 
Hennco  County,  Board  of  Super- 
visors, P.O.  Box  27032,  Richnrond 
Virginia  23273. 

May  3.  1982  

Feb.  3,  1982  

515520 
510054 

Feb.  20.  2001  

510077  B 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance") 
Dated:  )anuary  30,  2001. 

Margaret  E.  Lawless, 

Acting  Executive  Associate  Director  for 

Mitigation. 

(FR  Doc.  01-3919  Filed  2-15-01;  8:45  am) 

MLLMG  CODE  671 8-0«-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 

Final  Flood  Elevation  Detenninations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Final  rule. 

summary:  Base  (1%  annual  chance) 
flood  elevations  and  modifled  base 
flood  elevations  are  made  flnal  for  the 
communities  listed  below.  The  base 
flood  elevations  and  modified  base 
flood  elevations  are  the  basis  for  the 
floodplain  management  measures  that 
each  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

EFFECTIVE  DATES:  The  date  of  issuance  of 
the  Flood  Insiuance  Rate  Map  (FIRM) 
showing  base  flood  elevations  and 
modified  base  flood  elevations  for  each 
community.  This  date  may  be  obtained 
by  contacting  the  office  where  the  maps 
are  available  for  inspection  as  indicated 
on  the  table  below. 

ADDRESSES:  The  final  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
commimity.  The  respective  addresses 
are  listed  in  the  table  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B.  Miller,  P.E..  Chief,  Hazards 


Study  Branch,  Mitigation  Directorate, 
Federal  Emergency  Management 
Agency,  500  C  Street  SW.,  Washington, 
DC  20472,  (202)  646-3461,  or  (e-mail) 
matt.miller^ema.gov. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
(FEMA  or  Agency)  makes  final 
determinations  listed  below  of  base 
flood  elevations  and  modified  base 
flood  elevations  for  each  community 
listed.  The  proposed  base  flood 
elevations  and  proposed  modified  base 
flood  elevations  were  published  in 
newspapers  of  local  circulation  and  an 
opportunity  for  the  community  or 
individuals  to  appeal  the  proposed 
determinations  to  or  through  the 
community  was  provided  for  a  period  of 
ninety  (90)  days.  The  proposed  base 
flood  elevations  and  proposed  modified 
base  flood  elevations  were  also 
published  in  the  Federal  Register. 

This  final  rule  is  issued  in  accordance 
with  Section  110  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104, 
and  44  CFR  part  67. 

The  Agency  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  with  44  CFR  part 
60. 

Interested  lessees  and  owners  of  real 
property  are  encoiuaged  to  review  the 
proof  Flood  Insurance  Study  and  Flood 
Insurance  Rate  Map  available  at  the 
address  cited  below  for  each 
commimity. 

The  base  flood  elevations  and 
modified  base  flood  elevations  are  made 
final  in  the  communities  listed  below. 
Elevations  at  selected  locations  in  each 
commimity  are  shown. 

National  Environmental  Policy  Act. 
This  rule  is  categorically  excluded  from 
the  requirements  of  44  CFR  part  10, 
Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act.  The 
Associate  Director,  Mitigation 


Directorate,  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because  final 
or  modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104, 
and  are  required  to  establish  and 
maintain  community  eligibility  in  the 
NFIP.  No  regulatory  flexibility  analysis 
has  been  prepared. 

Regulatory  Classification.  This  final 
rule  is  not  a  significant  regulatory  action 
under  the  criteria  of  Section  3{f)  of 
Executive  Order  12866  of  September  30, 
1993,  Regulatory  Planning  and  Review, 
58  FR  51735. 

Executive  Order  12612,  Federalism. 
This  rule  involves  no  policies  that  have 
federalism  implications  under  Executive 
Order  12612,  Federalism,  dated  October 
26, 1987. 

Executive  Order  12778.  Civil  Justice 
Reform.  This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  part  67  is 
amended  as  follows: 

PART  67— [AMENDED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR. 
1978  Comp.,  p.  329:  E.O.  12127.  44  FR  19367, 
3  CFR.  1979  Comp.,  p.  376. 

§67.11    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67.11  are  amended  as 
follows: 


Federal  Register /Vol.  66,  No.  33 /Friday.  February  16,  2001 /Rules  and  Regulations  10S97 


Source  of  flooding  and  location 

jfiOepthin 
feet  above 

ground. 

•Elevation 

in  feet 

(NGVD) 

ILUNOIS 

•597 
•597 

•596 
•604 

•729 
•857 

•765 
•782 
•729 
•729 

•119 
•127 

Phoenix      (Village),      Cook 
1    County  (FEMA  Docket  No. 
1     D-7502) 

LMe  Calumet  River: 
At  intersection  of  9th  Avenue 
and  153rd  Street  

Approximately  200  feet  south- 
east of  intersection  of 
153rd  Street  and  7th  Ave- 
nue   

Maps  available  for  Inspection 

1    at  the  Phoenix  Village  Hall, 
15240  Vincenes  Road,  Phoe- 
nix. Illinois. 

Bobbins      (Village),      Cook 
,    County  (FEMA  Docket  No. 
D-7502) 

Midlothian  Creek: 

Approximately  1 ,350  feet 
downstream  of  137th  Street 

Approximately  0.61  mile  up- 
stream of  Kedzie  Avenue  ... 

Maps  available  for  inspection 

at  the  Bobbins  Village  Hall, 
,     3327  West  137th  Street,  Rob- 
{    bins.  Illinois. 

WInnelMgo  County  (Unincor- 
1    porated      Areas)      (FEMA 
'     Docket  No.  7307) 

Manning  Creek: 
At  confluence  with 
Kishwaukee  River  

Approximately  0.52  mile  up- 
stream of  Lyford  Road  

Unnamed  Tributary  to  South 

Kent  Creek: 

Just  downstream  of  U.S. 
Route  20 

Approximately  1 ,600  feet  up- 
stream of  Frontage  Road  ... 
Kishwaukee  River: 
Just  upstream  of  Interstate  90 
Approximately  1 ,400  feet  up- 
stream of  Interstate  90 

Maps  available  for  inspection 

at  the  Winnebago  County 
Highway  Department,  424 
North  Springfield  Road,  Rock- 
ford,  Illinois. 

MASSACHUSETTS 

Holbrook     (Town),     Norfolk 
County  (FEMA  Docket  No. 
7299) 

Cochato  Riven 

Randolph/Holbrook  corporate 
limits  

Approximately  50  feet  down- 
stream of  North  Shore 
Road 

#Oepthin 

feet  above 

Source  of  flooding  and  location 

ground 
'Elevatkxi 

in  feet 

(NGVD) 

Maps  available  for   inspec- 
tion at  the  Holbrook  Town 

Hall,     50     North     Franklin 

Street,  Holbrook,  Massachu- 

setts. 

MINNESOTA 

Houston    County    (Unincor- 

porated     Areas)      (FEMA 
Docket  No.  D-7500) 

Root  River: 

Approximately  2.8  miles 

downstream  of  State  Route 

76  

•676 

Approximately  2.2  miles  up- 
stream of  State  Route  76  ... 

•690 

Maps  available  for   Inspec- 
tion at  the  Houston  County 

Courthouse,    Zoning   Offk:e, 

304    South    Marshall,    Cal- 

edonia, Minnesota. 

NEW  HAMPSHIRE 

HoMemess  (Town),  Grafton 
County  (FEMA  Docket  No. 

7307) 

Pemigewasset  River: 

At  downstream  corpoi^te  lim- 

its   

•483 
•489 

At  upstream  corporate  limits  .. 

Maps  avaHabie  for   inspec- 
tion at  the  HokJemess  Town 

Office,  Route  3,  HokJemess, 

New  Hampshire. 

New         Boston         (Town), 

Hillsborough            County 

(FEMA  Docket  No.  7303) 

South  Branch  Piscataquog 

Approximately  10  feet  up- 

stream of  Memmack  Fann- 

ers Exchange  Dam  

•418 

Approximately  0.51  mile  up- 
stream of  Butterfield  Mill 

Road 

•532 

Maps   available  for   inspec- 
tion   at    the    New    Boston 

Town  Hall,  7  Meetinghouse 

Hill  Road,  New  Boston,  New 

Hampshire. 

Plymouth     (Town),     Grafton 

County  (FEMA  Docket  No. 

7307) 

Pemigewasset  River: 

Approximately  1 .2  miles 

downstream  of  the  con- 

fluence with  Glove  Holtow 

Brook  

•481 

Approximately  1 .3  miles  up- 

stream of  Interstate  93 

•489 

Source  of  fkxxjing  and  kxation 

#Deptt)in 

feet  above 

ground 

'Elevation 

in  feet 

(NGVD) 

Maps  availatite  for  Inspec- 
tion at  the  Plymouth  Town 
Hall.  6  Post  Ottk:«  Square. 
Plymouth.  New  Hampshire. 

•127 

•135 
•131 

132 

M74 
•176 

•40 
•47 

•176 

•176 

•176 
•176 

NEW  JERSEY 

Alexandria            (Township), 
Hunterdon  County  (FEMA 
Docket  No.  D-7500) 

Delaware  River: 
At  downstream  corporate  lim- 

At  a  point  approximate^ 
1 ,000  feet  downstream  of 
the  upstream  corporate  lim- 
its   

Harihokake  Creek: 
At  confhience  with  Delaware 

River  

At  a  point  approximately  0.64 
mile  upstream  of  con- 
fluence with  Delaware 

Rfver 

Maps  available  for   Inspec- 
tion at  ttie  Alexandria  Town- 
ship  Hall,   21    Hog   Holk>w 
Road.   Pittstown,   r4ew  Jer- 
sey. 

East    Hanover    (Townsttip). 
Morris      County      (FEMA 
Docket  No.  7303) 

Passaic  River: 
Approximately  1.125  feet 
downstream  of  Eagle  Rock 

Avenue  

Approximately  275  feet  up- 
stream of  Mount  Pleasant 

Avenue  

Maps  available  for  inspec- 
tion  at   ttie   East   Hanover 
Township   Hall,    Engineering 
Department,  411    Ridgedale 
Avenue,  East  Hanover.  New 
Jersey. 

Ewing    (Township),    Mercer 
County  (FEMA  Docket  No. 
D-7500) 

Delaware  River: 
At  downstream  corporate  lim- 
its   

Approximately  1 ,300  feet 
downstream  of  confluence 
of  Jacot}s  Creek  

Maps  available  for   Inspec- 

t  on  at  the  Clerk's  Offk»,  2 
Jake   Garzk}   Drive,    Ewing, 
New  Jersey 

Florttam     Park     (Borough), 
Morris      County      (FEMA 
Docket  No.  7303) 

Passaic  River: 
At  Columtxa  Tumpike  

Approximately  0.39  mile 
downstream  of  Passaic  Av- 
enue   

Fish's  Brook: 

At  the  confluence  with  Pas- 
saic River  

Approximately  50  feet  up- 
stream of  Brooklake  Road 
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Source  of  flooding  and  location 

#Deptt)in 

feet  above 

ground. 

'Elevation 

in  feet 

(NGVD) 

Iup9  svsHsDto  foe  InspoC" 
tion    at    the    Borough    of 
Florham    Park    Engineering 
Office,  111   Ridgedale  Ave- 
nue, Flofham  Park,  New  Jer- 
sey. 

•178 
•182 

•182 

•182 

•201 
•232 
•225 
•225 

•141 
•155 

•147 
•147 

•50 

Hanov«r  (Township),  Morris 
County  (FEMA  Docket  No. 
7307) 

WNppany  River 

At  Troy  Road  

At  confluerx»  of  Clack  Brook 
Black  Brook: 
At  confluence  with  Whippany 

River  

Approxiniately  0.85  mile  up- 
stream of  the  confluence  of 
Pinch  Brook 

Maps   availat>le   for   inspec- 
tion at  the  Township  of  Han- 
over    Engineering     Depart- 
ment,     1000     Route      10, 
Whippany,  New  Jersey. 

Hannony    (Township),    War- 
ren County  (FEMA  Docket 
No.  D-7506) 

Delaware  River 
At  (jownstream  corporate  lim- 
its   .". 

A  point  approximately  260 
feet  u(^ream  of  the  up- 
stream corporate  limits 

Buckhom  Creek: 

At  confluence  with  Delaware 
River  

A  point  approximateiy  1,800 
feet  upstream  of  confluerwe 
with  Delaware  River  

Maps  availat>le  for   inspec- 
tion at  ttie  Hamvany  Town- 
ship   Hall,    3003    Belvidere 
Road,  Phillipsburg,  New  Jer- 
sey. 

Holland                (Township), 
Huntwdon  County  (FEMA 
Docket  No.  D-7500) 

Delaware  River 

A  point  approximately  1 ,800 
feet  upstream  of  down- 
stream corporate  limit  

Approximately  1 .2  miles 
downstream  of  upstream 
corporate  limit 

Tributary  No.  1  to  Delaware 

River 

At  confluence  with  Delaware 
River 

Approximately  1 .500  feet  up- 
stream of  confluence  with 
Delaware  River  

Maps   availat>le   for   inspec- 
tion at  the   Holland  Town- 
ship Municipal   Building,  61 
Church  Road,  Milford.  New 
Jersey. 

Hopewell  (Township),  Mercer 
County  (FEMA  Docket  No. 
0-7504) 

Delaware  River 
Approximately  2,560  feet 
downstream  of  Washington 
Crossing  Pennington  Road 

#Oepthin 

feet  above 

Source  of  flooding  and  location 

ground. 
•Elevation 

in  feet 

(NGVD) 

At  upstream  corporate  limits  .. 

•65 

Maps  available  for   inspec- 
tion at  the  Hopewell  Town- 

ship  Hall,    201    Washington 

Crossing,  Pennington  Road, 

Titusville,  New  Jersey. 

Uvingston           (Township), 

Essex       County       (FEMA 

Docket  No.  7303) 

Passaic  River 

Approximately  2  1  miles 

downstream  of  State  Route 

10  

•175 

Approximately  1 .7  miles  up- 

stream of  the  confluence  of 

Passaic  River  Tributary 

•176 

Passaic  River  Tributary: 

At  ttie  confluence  with  Pas- 

saic River  Tributary  

•176 

Approximately  0.25  mile 

downstream  of  South  Or- 

ange Avenue  

•176 

Maps   available   for   inspec- 
.tKNi  at  the  Livingston  Town 

Hall,     Engineering     Depart- 

ment, 357  South  Livingston 

Avenue,     Livingston,     New 

Jersey. 

County  (FEMA  Docket  No. 
7279) 

Manahawkin  Mill  Creek: 

Approximately  1 .2  miles 

downstream  of  State  Route 

72  

•9 

Approximately  1 ,000  feet 

downstream  of  State  Route 

72  

•19 

Manahawkin  Lake: 

Entire  shoreline  within  conv 

munity 

•28 

Hdkiay  Lake: 

Entire  shoreline  wittvn  com- 

munity   

•57 

Bamegat  Bay: 

At  corporate  limits  

*9 

Approximately  1 ,200  feet 

northwest  of  confluence  of 

Crooked  Creek  and 

Corrigans  Straight  Ditch 

•10 

Manahawkin  Bay: 

At  Turtle  Cove,  Big  Cove,  and 

North  Pond  

•12 

At  the  intersection  of  East 

Bay  Avenue  and  Hilliard 

Boulevard  

•8 

Maps  available  for  Inspec- 
tion at  the  Township  Hall, 

260     East     Bay     Avenue, 

Manahawkin,  New  Jersey. 

Stockton               (Borough), 
Hunterdon  County  (FEMA 
Docket  No.  D-7500) 

Brookville  Creek: 

At  the  confluence  with  Dela- 

ware and  Raritan  Canal  

•82 

Approximately  305  feet  up- 
stream of  State  Route  29  ... 

•82 

Delaware  River 

At  downstream  corporate  lim- 

its   

•82 

#Oepth  in 

feet  above 

Source  of  fkxxiirtg  ami  locatkxi 

ground 
'Elevation 

in  feet 

(NGVD) 

Approximately  0.54  mile  up- 

stream of  Bridge  Street 

•87 

Wickecheoke  Creek: 

At  ttie  confluence  with  Dela- 

ware and  Raritan  Canal  

•87 

Approximately  860  feet  up- 
stream of  State  Route  29  ... 

•87 

Maps  avaiiat>le  for   inspec- 
tion  at   the   Stockton   Bor- 

ough  Hall,   2   Main   Street, 

Stockton,  New  Jersey. 

NEW  YORK 

Holland      Patwrt      (Viilaoe). 
Oneida      County      (FEMA 

Docket  No.  0-7500) 

Diversion  Channel: 

Approximately  100  feet  up- 
stream of  the  confluerKe 

with  Willow  Creek 

•653 

Approximately  590  feet  up- 
stream of  Steuben  Street  ... 

•671 

Ninemile  Creek: 

Approximately  830  feet  down- 

stream of  ttie  confluence  of 

Thompson's  Creek  

•573 

Approximately  420  feet  up- 

stream of  the  confluence  of 

Thompson's  Creek  

•580 

Thompson's  Creek: 

Approximately  350  feet  up- 

stream of  the  confluence 

with  Ninemile  Creek  

•585 

Approximately  980  feet  up- 
stream of  East  Main  Street 

•669 

Maps  available  for  inspec- 
tion at  the  Holland  Patent 

Village    Hall,    9531    Center 

Street,  Holland  Patent.  New 

Yoilt 

Oswego     (Town),     Oswego 
County  (FEMA  DockM  No. 

O-7500) 

Lake  Ontario: 

Entire  shoreline  within  com- 

munity   

•250 

Maps   available  for  Inspec- 
tion at  the  Oswego  Town 
Hall,  2320  County  Route  7, 

Oswego,  New  York. 

Putnam  Valley  (Town),  Put- 
nam County  (FEMA  Docket 
No.  D-7504) 

Peekskill  Holtow  Creek: 

At  approximately  0.5  mile 

downstream  of  the  most 

upstream  crossing  of 
Peekskill  Holtow  Road  

•248 

At  approximately  2.2  miles 
upstream  of  Taconk:  State 

Parkway 

•457 

Barger  Brook: 

At  approximately  1 .04  mile 

^ 

downstream  of  Finnerty 

Road 

•492 

At  approximately  0.54  mile 
upstream  of  f^innerty  Road 

•649 

Oscawana  Brook: 

At  confluence  with  Peekskill 

Hollow  Creek 

•113 
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Source  of  fkxxjing  and  locatnn 


At  approximately  1 ,400  feet 
upstream  of  Oscawana 

Lake  Road  

Oscawana  Brook  (West 

Branch): 

/\t  approximately  720  feet 
downstream  of  Oscawana 
Lake  Road  

At  approximately  840  feet  up- 
stream of  Oscawana  Lake 

Road 

Shaltow  Ftooding  Area: 

West  side  of  Canopus  Creek 
approximately  1 ,400  feet 
southwest  of  Sunken  Mine 
and  Clear  Lake  Roads 

intersection  

Canopus  Creek: 

At  approximately  60  feet  up- 
stream of  dam  

At  approximately  1 .66  mile 
(8,750  feet)  upstream  of 
Bell  Hollow  Road 

Maps  available  for  inspec- 
tion at  the  Putnam  Valley 
Town  Hall,  265  Oscawana 
take  Road,  Putnam  Valley, 
New  York. 


Schuyler  (Town),  Herkimer 
County  (FEMA  Docket  No. 
D-7504) 

Mohawk  River 

At  the  downstream  corporate 
limits  

Approximately  1 .34  miles  up- 
stream of  f^ewport  Road  ... 

Maps  available  for  inspec- 
tion at  the  Schuyler  Town 
Cleric's  Offkse,  2090  State 
Route  5,  Utka,  New  Yort<. 


Scrlba  (Town),  Oswego 
County  (FEMA  Docket  No. 
D-7500) 

Lake  Ontario: 
Entire  shoreline  within  com- 
munity   

Wine  Creek: 
At  downstream  corporate  lim- 
its   

Approximately  600  feet  up- 
stream of  downstream  cor- 
porate limits 

Maps  available  for  inspec- 
tion at  the  Scriba  Town 
Cleric's  Office,  42  Creamery 
Road,  Oswego,  New  York. 


NORTH  CAROUNA 


Warren  County  (Unincor- 
porated Areas)  (FEMA 
Docket  No.  D-7504) 

Lake  Gaston: 
Along  the  entire  shoreline  of 
Lake  Gaston  downstream 
of  State  Route  1344 


#Oepth  in 
feet  atx>ve 

ground. 

'Elevation 

In  feet 

(NGVD) 


•511 

•449 
•511 

#3 
•320 
•508 


•395 
•407 


•250 
•329 
•334 


•204 


Source  of  fkxxling  and  kicatkx) 


Maps  available  for  inspec- 
tion at  ttie  Warren  County 
Planning  and  Zoning  Office, 
720  West  Ridgeway  Street, 
Warrenton,  North  Carolina. 


OHIO 


Fort  Recovery  (Itercer  Coun- 
ty) (FEMA  Docket  No.  D- 
7502) 

Sudf  Creek: 

Approximately  925  feet  down- 
stream of  West  Butler 
Street 

At  upstream  most  crossing  of 
Sharpsburg  Road  

Maps  available  for  inspec-. 
tlon  at  the  Fort  Recovery 
Village  Offk^es,  201  South 
Main  Street,  Fort  Recovery, 
Ohkj. 


County  (Unincor- 
porated Areas)  (FEMA 
Docket  No.  D-7502) 

Buck  Creek: 

Approximately  300  feet  down- 
stream of  Sharpsburg  Road 

Approximately  375  feet  up- 
stream of  Sharpsburg  Road 

Maps  available  for  inspec- 
tion at  the  Mercer  County 
Engineer's  Office,  321  Riley 
Street,  Celine,  Ohk). 


PENNSYLVANIA 


Buffalo  (Township),  Butler 
County  (FEMA  Docket  No. 
D-7500) 

Buffato  Creek: 

Approximately  3(X)  feet  down- 
stream of  CONRAIL  

Approximately  720  feet  up- 
stream of  CONRAIL  


Maps  available  for  inspec- 
tion at  the  Buffalo  Township 
Halt,  109  Bear  Creek  Road, 
Sarver,  Pennsylvania. 


East  Rockhiil  (Township), 
Bucks  County  (FEMA 
Docket  No.  D-7500) 

East  Branch  Peridomen  Creek: 

A  point  approximately  50  feet 

upstream  of  East  (iailowhill 

Road 

Approximately  620  feet  up- 
stream of  East  Calk>whill 
Road 


Maps  available  for  inspec- 
tion at  the  East  Rockhiil 
Township  Offce,  1622  RkJge 
Road,  Pertcasie,  Pennsyl- 
vania. 


Heidelberg  (Township), 

Berks       County       (FEMA 
Docket  No.  D-7500) 

Tulpehocken  Creek: 


#Depth  in 

feet  atx>ve 

grourxJ. 

'Elevatkyi 

in  feel 

(NGVD) 


•918 
•948 


•937 
•952 


•768 
•768 


•315 
•317 


Source  of  flooding  and  location 


From  a  point  approximateiy 
60  feet  downstream  of 
Water  Street  

At  a  point  approximately  400 
feet  downstream  of  U.S. 
Route  422 


Maps  available  for  Inspao- 
tion  at  the  HekJelberg  Mu- 
nk:ipal  Buikling,  1 1 

Tulpehocken  Forge, 

Robesonia,  Permsylvania. 


Marion  (Township),  Berks 
County  (FEMA  Docket  No. 
D-7500) 

Tulpehocken  Creek: 

Approximately  60  feet  down- 
stream of  Water  Street 

A  point  approximately  125 
feet  downstream  of  Main 
Street 


#Oeplhin 

feet  above 

ground 

•Bevalkyi 

in  feel 

(NGVD) 


Maps  available  for  inspec- 
tion at  ttie  Markxi  Township 
Buikling,  20  South  Water 
Street,  Stouchsburg,  Penn- 
sylvania. 


Muhlenberg  (Township), 

Berks       County       (FEMA 
Docket  No.  D-7500) 

Bemhart  Creek: 

At  ttie  intersectkxi  of  Ray- 
mond Street  and  Park  Ave- 
nue   

Approximately  260  feet  west 
of  the  intersection  ot  Jeffer- 
son Street  and  Park  Ave- 
nue   

Maps  available  for  inspec- 
tion at  ttie  Muhlenberg 
Township  Hall,  555  Ray- 
mond Street,  Reading, 
Pennsylvania. 


Perkasie  (Borough),  Bucks 
County  (FEMA  Docket  No. 
7307) 

East  Branch  Perkkxnen  Creek: 
Approximately  3,550  feet  up- 
stream of  North  Main  Street 
Approximately  620  feet  up- 
stream of  East  Caltowhill 
Road 


Maps  available  for 

tion  at  the  Pericasie  Bor- 
ough Office,  311  South  9th 
Street,  Pericasie,  Pennsyl- 
vania. 


Sellersville  (Borough),  Bucks 
County  (FEMA  Docket  No. 
7307) 

East  Branch  Perkiomen  Creek: 
Approximately  1 50  feet  down- 
stream of  (iONRAIL  bridge 
Approximately  3,550  feet  up- 
stream of  f^rth  Main  Street 


•336 
•357 


•336 
•374 


•290 


•290 


•307 
•317 


•303 
•307 


10600 
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#Oepthin 

feet  at>ove 

Source  of  flooding  and  location 

ground 
'Elevation 

in  feet 

(^4GVD) 

MaiM  available  for  Inspec- 
tion at  the  Sellersville  Bor- 

ough Hall,  140  East  Church 

Street,  Sellersville,  Pennsyi- 

vania. 

West    Rockhill    (Township), 
Bucks       County       (FEMA 

Docket  No.  7307) 

East  Branch  Perkkmen  Creek: 

At  the  upstream  side  of 

County  Line  Road  

•276 

Approximately  550  feet  down- 
stream of  CONRAIL  bridge 

•301 

Maps  available  for  inspec- 
tion  at   the   West   Rockhill 

Township  Hall,   1028  Ridge 
Road,   Sellersville,   Pennsyl- 

vania. 

Wometsdorf          (Borough), 
Berks       County       (FEMA 

Docket  No.  D-7500) 

Tulpehocken  Creek: 

Approximately  400  feet  down- 

stream of  U.S.  Route  422  .. 

*357 

At  a  point  approximately 

1 ,550  feet  upstream  of  U.S. 

Route  422 

•360 

Maps  available  for  htspeo- 

t  on  at  the  Womelsdorf  Bor- 

ough Hall,    101    West  High 

Street,    Womelsdorf,    Penn- 

sylvania. 

RHODE  ISLAND 

Coventry  (Town),  Kent  Coun- 
ty (FEMA  Docket  No.  7307) 

Tributary  A1: 

Approximately  400  feet  up- 

stream of  ttie  confluence 

with  South  Branch 

Pawtuxet  River 

•239 

Approximately  55  feet  up- 
stream of  Flat  River  Road  .. 

•246 

Tritxjtary  A2: 

A  point  approximately  37  feet 
upstream  of  Bike  Path  

•241 

A  point  approximately  85  feet 
upstream  of  Bike  Path  

•241 

Maps   available   for   Inspeo- 
tton  at  the  Coventry  Town 

hiall,  1670  Flat  River  Road. 

Coventry,  Rhode  Island. 

TENNESSEE 

Henry      County      (Unincor- 

porated     Areas)      (FEMA 
Docket  No.  D-7500) 

Tennessee  River  (Kentucky 

Lake): 

Entire  shoreline  within  Henry 

County  

•370 

Smallwood  Branch: 

At  the  confluence  with  Bailey 

Fork  Creek  

•3«9 

Approximately  0.38  mile  up- 

stream of  India  Road  

•405 

Bailey  Fork  Creek: 

Approximately  45  feet  up- 
stream of  County  Home 

Road 

•389 

#Oepth  in 

feetatwve 

Source  of  fkxxJing  and  k>cation 

ground 
'ElevatkHi 

in  feet 

(NGVD) 

Approximately  1 ,375  feet  up- 
stream of  County  Home 

Road 

•390 

Maps  available  for   Inspec- 
tion  at  the   Henry   County 

Courthouse  Annex  Building, 

213       West       Washington 

Street,  Paris,  Tennessee. 

Paris  (City),  Henry  CounW 
(FEMA  Docket  No.  D-75O(0) 

Smallwood  Branch: 

At  the  confluence  with  Bailey 

Fork  Creek  

•389 

Approximately  1 ,250  feet  up- 

stream of  U.S.  Highway  79 

•398 

Bailey  Fork  Creek: 

Approximately  45  feet  up- 
stream of  County  Home 

Road 

'•389 

Approximately  1 ,375  feet  up- 
stream of  County  Home 

Road 

•390 

Maps   availat>le   for   inspec- 
tion at  the  Paris  City  Hall, 

100  Norfh  Cak^Mell  Avenue, 

Paris,  Tennessee. 

VERMONT 

Montgomery  (Town),  Frank- 
lin County  (FEMA  Docket 

No.  D-7504) 

Trout  River 

Approximately  0.57  mile 

downstream  of  the  down- 

stream corporate  limits 

•431 

Approximately  1 ,280  feet 

downstream  of  Comstock 

Bridge  Road  

•464 

Maps  available  for   Inspec- 
tion   at    the    Montgomery 

Town  Clerk's  Office,  98  Main 

Street,  Montgomery  Center, 

Vemiont. 

VIRGINIA 

Hillslioro    (Town),    Loudoun 
County  ( 'EMA  Docket  No. 

D-7502) 

North  Fork  Catoctin  Creek: 

At  ttie  upstream  side  of  State 

Route  718 

•504 

Approximately  300  feet  up- 
stream of  State  Route  719 

•533 

Maps   available   for   inspec- 
tion at  the  Hillsboro  Town 

Hall,     36991      Chariestown 

Pike,  Hillsboro,  Virginia. 

Loudoun    County    (Unincor- 

porated     Areas)      (FEMA 
Docket  No.  D-7502) 

Broad  Run: 

At  ttie  confluence  with  ttie 

Potomac  River 

•210 

Approximately  800  feet  down- 

stream of  the  confluence  of 

South  Fork  Broad  Run  

•268 

Beaverdam  Run: 

At  the  confluence  with  Broad 

Run 

•219 

ifOepth  in 

feetatxive 

Source  of  fkxxling  and  kx»tkxi 

ground. 
'Elevatnn 

in  feet 

(NGVD) 

Approximately  0.5  mile  up- 
stream of  State  Route  625 

•300 

Cat>in  Branch  No.  1: 

At  confluence  with  Broad  Run 

•266 

Approximately  1 ,260  feet  up- 

stream of  confluence  with 

Broad  Run  

•266 

Cabin  Branch  No.  2: 

At  confluence  with  Broad  Run 

•221 

Approximately  1,550  feet  up- 
stream of  Blossom  Drive  .... 

•258 

Horsepen  Run: 

At  ttie  confluence  with  Broad 

Run 

•234 

Approximately  1 ,575  feet  up- 
stream of  Dulles  Toll  Road 

•280 

Indian  Creek: 

From  confluence  with  Horse- 

pen  Run  

•260 

Approximately  2.2  miles  up- 

stream of  ttie  confluence 

with  Horsepen  Run  

•282 

Lenah  Run: 

At  confluence  with  North  Fori< 

Broad  Run  

•280 

Approximately  75  feet  up- 

stream of  U.S.  Route  50  .... 

•323 

North  Fork  Broad  Run: 

At  confluence  with  South  Fork 

Broad  Run  

•268 

Approximately  0.58  mile  up- 

stream of  confluence  of 

Tributary  to  North  Fork 

Broad  Run  

•306 

Russell  Branch: 

At  the  confluence  with 

Beaverdam  Run  

•219 

Approximately  1 .2  miles  up- 

stream of  the  confluence 

with  Beaverdam  Run 

•225 

South  Fork  Broad  Run: 

Approximately  1,175  feet  up- 

stream from  the  confluence 

with  Broad  Run  

•268 

Approximately  0.88  mile  up- 
stream of  State  Route  616 

•335 

Stallion  Branch: 

At  the  confluence  with  Horse- 

pen Run 

•260 

Approximately  2.3  miles  up- 
stream of  the  confluence 

with  Horsepen  Run  

•270 

Tributary  B  to  Beaverdam  Run: 

At  the  confluence  with  Tnlju- 

tary  D  to  Beaverdam  Run  .. 

•251 

Approximately  0.71  mile  up- 
stream of  Claiborne  Park- 

way   

•316 

Tributary  D  to  Beaverdam  Run: 

At  the  confluence  with 

Beaverdam  Run  

•251 

Approximately  1 ,900  feet  up- 
stream of  State  Route  &<  2 

(Hay  Road) 

•262 

Tributary  No.  1  to  Broad  Run: 

At  confluence  with  Broad  Run 

•244 

Approximately  400  feet  up- 

stream of  the  confluence 

with  Broad  Run  

•244 

Tributary  No.  2  to  Broad  Run: 

At  the  confluence  with  Broad 

Run 

•251 

Approximately  0.57  mile  up- 

stream of  the  confluence 

with  Broad  Run 

•265 

Tributary  No.  3  to  Broad  Run: 

At  the  confluence  with  Broad 

Run 

•264 
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Source  of  fkxxting  and  locatk>n 


Approximately  0.57  mile  up- 
stream of  the  confluence 

with  Broad  Run  

Tritjutary  No.  1  to  Beaverdam 

Run: 

At  the  confluence  with 
Beaverdam  Run  

Approximately  0.47  mile  up- 
stream of  confluence  of 

Beaverdam  Run  

Vbutary  to  Horsepen  Run: 

At  confluence  with  Horsepen 
Run 

Approximately  0.71  mile  up- 
stream of  the  confluence 

with  Horsepen  Run  

''ributary  to  North  Fork  Broad 

Run: 

At  confluence  with  North  Fork 
Broad  Run  

Approximately  1 ,770  feet  up- 
stream of  confluence  with 

North  Fork  Broad  Run 

''ributary  to  Stallion  Branch: 

At  the  confluence  with  Stal- 
lion Branch  , 

Approximately  0.44  mile  up- 
stream of  the  confluence 
with  Stallion  Branch  

Maps  available  for  inspec- 
tion at  the  Loudoun  County 
BuikJing,    Building   &    Devel- 

,  opment  Department,  1  Har- 
rison Street,  S.E.,  Leesburg, 
Virginia. 


#Oepth  in 
feet  atxive 

ground. 

'Elevatton 

in  feet 

(f^VD) 


•266 

•228 
•234 
•273 
•321 

•297 
•304 
•260 
•260 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 

Dated:  January  30,  2001. 
Margaret  E.  Lawless, 

Acting  Executive  Associate  Director  for 

Mitigation. 

(FR  Doc.  01-3922  Filed  2-15-01;  8:45  am] 

BILUNG  CODE  6718-04-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  1,2  and  25 

[ET  Docket  No.  98-206;  FCC  00-418] 

Fixed  Satellite  Service  and  Terrestrial 
System  in  the  Ku-Band 

agency:  Federal  Communications 

(!k)mmission. 

action:  Final  rule. 

SUMMARY:  This  document  pennits  non- 
geostationary  satellite  orbit  ("NGSO") 
fixed-satellite  service  ("FSS")  providers 
to  operate  in  certain  segments  of  the  Ku- 
band,  and  adopts  rules  and  policies  to 
govern  such  operations.  NGSO  FSS  can 
provide  a  variety  of  new  services  to  the 
public,  such  as  high  speed  Internet 
access,  plus  other  types  of  high  speed 
data,  video  and  telephony  services. 
NGSO  FSS  can  bring  advanced  services 


to  rural  areas.  This  dociunent  also 
concludes  that  a  new  terrestrial  fixed 
Multichannel  Video  Distribution  and 
Data  Service  can  share  the  12.2-12.7 
GHz  band  with  satellite  operations 
without  causing  harmful  interference. 
DATES:  Effective  March  19,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Derenge,  Office  of  Engineering  and 
Technology,  (202)  418-2451  and 
Jennifer  Gilsenan,  International  Biueau, 
(202)418-0757. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
siunmary  of  the  Commission's  Order,  ET 
Docket  98-206,  FCC  00-418,  adopted 
November  29,  2000,  and  released 
December  8,  2000.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Information  Center,  Room  CY-A257, 
445  12th  Street,  S.W.,  Washington,  DC, 
and  also  may  be  piuchased  from  the 
Commission's  duplication  contractor, 
International  Transcription  Service, 
(202)  857-3800,  1231  20th  Street,  N.W. 
Washington,  DC  20036. 

Summary  of  the  Report  and  Order 

1.  The  First  Report  and  Order  ("First 
R&O"),  permits  non-geostationary 
satellite  orbit  ("NGSO")  fixed-satellite 
service  ("FSS")  providers  to  operate  in 
certain  segments  of  the  Ku-band,  and 
adopt  rules  and  policies  to  govern  such 
operations.  It  also  adopts  technical 
criteria  so  that  NGSO  FSS  operations 
can  share  spectrum  with  inciunbent 
services  without  causing  unacceptable 
interference  to  them  and  without 
imduly  constraining  future  growth  of 
incumbent  services  or  NGSO  FSS 
system  flexibility.  Finally,  the 
Commission  concludes  that  a  new 
terrestrial  fixed  Multichannel  Video 
Distribution  and  Data  Service 
("MVDDS")  can  operate  in  the  12.2- 
12.7  GHz  band  on  a  non-harmful 
interference  basis  with  incumbent 
Broadcast  Satellite  Services  ("BSS"), 
and  on  a  co-primary  basis  with  the 
NGSO  FSS.  By  these  actions,  we 
provide  for  the  introduction  of  new 
advanced  services  to  the  public, 
consistent  with  oiu  obligations  under 
Section  706  of  the  1996 
Telecommunications  Act,  and  promote 
increased  competition  among  satellite 
and  terrestrial  services. 

NGSO  FSS  Gateway  Bands 

2.  We  find  that  we  can  permit 
deployment  of  NGSO  FSS  gateway  earth 
stations  and  also  protect  the  continued 
use  and  growth  by  terrestrial  operations 
in  the  proposed  bands.  To  accomplish 
this,  we  are  limiting  gateway  use  of  the 
12.75-13.25  GHz  band  to  the  12.75- 


13.15  GHz  and  13.2125-13.25  GHz  band 
segments.  Further,  we  are  permitting 
gateway  use  of  the  13.75-13.8  GHz 
band.  Finally,  we  will  permit  service 
link,  as  well  as  gateway,  use  of  the  14.4- 
14.5  GHz  band.  We  recognize,  however, 
that  deployment  of  service  links  in  the 
10.7-11.7  GHz,  12.75-13.15  GHz. 
13.2125-13.25  GHz,  and  13.75-14.0 
GHz  bands  could  hinder  future 
terrestrial  service  deployment  in  those 
bands.  Therefore,  to  avoid  the 
ubiquitous  deplojrment  of  earth  stations, 
we  find  it  appropriate  to  allow  only 
gateway  earth  station  operations  for 
NGSO  FSS  in  those  four  bands.  Fvulher, 
because  gateway  earth  stations  will  be 
located  at  sites  readily  identified  to 
other  users  of  the  bands,  this  action 
increases  the  potential  for  co-frequency 
operation.  We  define  NGSO  FSS 
gateway  earth  stations  as  those  earth 
stations  that  do  not  originate  or 
terminate  traffic,  but  interconnect 
multiple  non-collocated  user  earth 
stations  operating  in  frequency  bands 
other  than  designated  gateway  bands, 
through  a  satellite  with  other  primary 
networks,  such  as  the  public  switched 
telephone  network  and  Internet 
networks.  That  is,  gateway  earth  stations 
will  be  required  to  operate  in  a  manner 
that  supports  the  switching  and  routing 
functions  of  the  NGSO  FSS  system  as  a 
whole,  as  do  feeder  links  for  mobile- 
satellite  systems  or  hub  operations  for 
very  small  apertiu^  terminal  ("VSAT") 
networks. 

3.  Thus,  we  are  adopting  a  functional 
definition  for  earth  station  use  of  this 
band,  which  should  provide  for  various 
NGSO  FSS  system  designs,  regardless  of 
what  terminology  is  used  by  an 
applicant  to  describe  the  facility. 
Moreover,  each  NGSO  gateway  antenna 
will  be  required  to  meet  an  antenna 
performance  standard  of  29-25  log  theta 
(6)  dBi  in  all  directions,  where  theta  (9) 
is  the  earth  station  antenna  off-axis 
angle  relative  to  the  main  lobe  of  the 
antenna.  We  find  that  adopting  this 
anteima  performance  standard  will 
ensure  that  NGSO  gateway  antennas 
focus  their  signals  in  the  desired 
direction  without  the  need  for  minimum 
antenna  size  requirements,  which  could 
hinder  iimovation  and  flexibility. 
Additionally,  to  facilitate  coordination 
with  terrestrial  facilities,  we  adopt  our 
proposal  requiring  a  single  gateway 
complex  to  be  located  within  an  area  of 
one  second  latitude  by  one  second 
longitude.  This  requirement,  which  also 
applies  to  GSO  FSS  earth  station  sitings, 
facilitates  earth  station  and  terrestrial 
coordination  in  shared  bands  by 
specifying  very  limited  areas  for 
gateway  antennas.  Gateway  antennas 
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outside  of  these  areas  will  be  considered 
as  separate  gateway  complexes  for  the 
purposes  of  coordination  with  terrestrial 
services  and  for  licensing  purposes. 
Nevertheless,  these  interconnected 
gateway  antennas  could  be  under 
multiple  licenses,  or  considered  as  a 
single  gateway  complex. 

4.  We  do  not  find  it  is  necessary  at 
this  time  to  limit  the  ntmiber  of  NGSO 
FSS  earth  stations  that  should  be 
allowed  to  use  the  10.7-11.7  GHz, 
12.75-13.15  GHz,  13.2125-13.25  GHz. 
and  13.75-14.0  GHz  bands.  The 
applications  that  have  been  filed  for  Ku- 
band  NGSO  FSS  systems  do  not  reflect 
a  need  for  a  significant  number  of 
gateway  stations.  Therefore,  the  gateway 
earth  station  definition  adopted  here 
should  be  sufficient  to  prevent 
ubiquitous  deployment  of  NGSO  FSS 
earth  stations  in  those  bands. 
Nevertheless,  as  the  NGSO  FSS  service 
grows  to  meet  increasing  capacity 
demands,  any  NGSO  FSS  network 
architecture  changes  resulting  in  a 
significant  increase  in  the  number  of 
gateway  stations  can  be  addressed  at 
that  time.  Finally,  we  clarify  that  this 
gateway  definition  applies  only  to 
NGSO  FSS  earth  stations  and  not  to 
GSO  FSS  operations  in  these  bands. 
Although  GSO  FSS  systems  may  operate 
gateway  or  hub  earth  stations  that  have 
some  of  the  same  characteristics  as 
NGSO  FSS  gateway  earth  stations,  GSO 
FSS  earth  stations  operating  in  these 
bands  are  subject  to  separate 
requirements. 

NGSO  FSS  Gateway  Downlink  Band: 
10.7-11.7  GHz 

5.  We  note  that  the  International 
Telecommunications  Union  " 
Radiocommunication  Sector  ("ITU-R") 
studied  the  necessary  criteria  and  power 
flux  density  ("FFD")  limits  to  allow 
NGSO  FSS  satellite  downlinks  to  share 
spectnmi  with  terrestrial  fixed  service 
("FS")  operations.  In  particular. 
Working  Party  4-9S  reached  agreement 
on  a  set  of  PFi)  limits  in  April  1999  that 
are  adequate  for  the  protection  of  the  FS 
in  the  10.7-12.75  GHz  band  from  the 
aggregate  of  interference  from  GSO  FSS 
systems  and  multiple  NGSO  FSS 
systems.  The  ITU-R  studies  considered 
various  sharing  issues  between  FS 
operations  and  NGSO  FSS  operations, 
including  typical  FS  operation  margins 
with  automatic  transmit  power  control 
(ATPC),  the  aggregate  effect  of  multiple 
NGSO  satellites,  and  other  factors 
leading  to  interference  concerns.  The 
FFD  limits  agreed  upon  within  the  ITU- 
R  for  the  10.7-11.7  GHz  band  have  been 
affirmed  by  2000  World  Radio 
Conference  ("WRC-2000"). 


6.  These  PFD  limits  were  derived 
based  on  the  operating  characteristics  of 
a  majority  of  the  FS  links  in  the  10.7- 
12.75  GHz  band.  Based  on  the  findings 
of  the  rrU-R,  the  decision  taken  at 
WRC-2000,  and  the  record  in  this 
proceeding,  we  find  that  these  PFD 
Limits  are  adequate  tQ  protect  the  vast 
majority  of  terrestrial  FS  operations  in 
the  10.7-11.7  GHz  band  bom  NGSO 
FSS  satellite  transmissions.  Therefore, 
we  adopt  the  ITU-R  recommended  PFD 
limits  for  NGSO  FSS  systems  operating 
in  the  10.7-11.7  GHz  band.  (See 
paragraph  38  of  First  R&O.) 
Additionally,  we  note  that  these  PFD 
values  are  the  same  as  those  governing 
GSO  operations  in  this  band,  except  the 
NGSO  PFD  limits  must  be  met  in  a  1 
megahertz  rather  than  a  4  kdohertz 
reference  bandwidth.  We  are  also 
modifying  the  GSO  PFD  limits  to  protect 
terrestrial  services  in  §  25.208(b)  of  the 
Commission's  Rules  to  a  1  megahertz 
reference  bandwidth. 

7.  We  conclude  that  the  PFD  limits 
adopted  here  do  not  need  to  be 
tightened  to  address  mainbeam-to- 
mainbeam  interference  situations. 
Tighter  PFD  limits  might  overly 
constrain  the  NGSO  FSS  operations. 
Instead,  any  protection  needed  for  the 
small  number  of  FS  links  that  might 
suffer  from  mainbeam  interference  can 
be  accomplished  on  a  case-by-case 
basis.  For  example,  depending  on  the 
specific  circumstances,  several 
techniques  may  be  used  to  mitigate 
mainbeam  interference  situations:  (1) 
the  FS  link  could  be  modified  so  that 
the  operating  margins  or  antennas  can 
overcome  any  satellite  interference;  (2) 
NGSO  FSS  satellites  could  avoid 
transmitting  mainbeam  signals  in  the 
direction  of  the  incumbent  FS  links 
pointed  at  their  orbital  path;  (3)  FS 
operations  may  be  moved  slightly  to 
avoid  mainbeam  interference  alignment; 
and  (4)  the  FS  link  could  be  adjusted  so 
that  the  ATPC  level  allows  sufficient 
margin  to  overcome  satellite 
interference. 

8.  In  firequency  bands  with  co-primary 
services,  new  entrants  in  a  band  must 
coordinate  their  operations  with 
incumbent  operations  in  order  to 
minimize  the  possibility  of  harmful 
interference  between  the  sharing 
services.  Therefore,  new  NGSO  FSS 
applicants  that  operate  in  bands  used  by 
the  FS  must  ensure  that  their  operations 
will  not  result  in  harmful  interference  to 
inciunbent  operations.  In  most  cases, 
the  PFD  limits  we  are  adopting  should 
ensiu«  this  result.  Because  NGSO  FSS 
systems  will  have  different  operational 
characteristics  [e.g.,  different  minimiun 
angles  of  operation),  each  NGSO  FSS 
licensee  will  have  to  determine  whether 


incumbent  FS  operations  with  elevation 
angles  more  than  5  degrees  above  the 
horizon  will  be  affected  and  will  be 
responsible  for  avoiding  interference  to 
inciunbents,  including  possible 
mainbeam  to  mainbeam  alignments. 
Likewise,  if  FS  links  are  to  be  licensed 
after  commencement  of  NGSO  FSS 
operations,  the  FS  applicant  will  be 
responsible  for  designing  the  link  to  be 
compatible  with  satellite  operations, 
including  possible  mainbeam  to 
mainbeam  alignments.  We  are 
particularly  concerned  with  incumbent 
FS  operations  that  are  used  for  public 
and  other  types  of  safety  services.  For 
these  types  of  services,  even  rare 
interference  occurrences  could  create  an 
unacceptable  pubhc  or  safety  hazard; 
thus,  these  operations  should  be 
protected  from  harmful  interference. 

Coordination  of  NGSO  FSS  with  FS 
Stations 

9.  We  conclude  that  coordination  is 
important  for  sharing  between  NGSO 
gateway  stations  and  terrestrial 
operations,  and  that  both  NGSO  FSS 
and  terrestrial  interests  will  rely  equally 
on  coordination  to  protect  their 
operations.  The  coordination 
procedures  for  FSS  and  terrestrial  FS 
operations  are  specified  in  Parts  25  and 
101  of  our  rules,  respectively.  These 
procedures  outline  the  steps  that  an 
applicant  must  take  in  the  coordination 
process,  and  are  explained  in  more 
detail  below.  After  reviewing  the  record 
and  current  coordination  rules,  we 
conclude  that  the  current  procedures, 
with  some  modification,  shall  be  used  to 
coordinate  NGSO  FSS  and  FS 
operations. 

10.  The  coordination  procedures  for 
terrestrial  FS  operations  with  satellite 
operations  are  set  forth  in  §§  101.21(f) 
and  101.103  of  the  Commission's  Rules. 
Generally,  §  101.103  requires  entities  to 
complete  coordination  prior  to  filing  an 
application  for  authorization.  The 
applicant  must,  through  appropriate 
analysis,  select  operating  characteristics 
to  avoid  interference  in  excess  of 
permissible  levels  to  other  spectrum 
users.  Section  101.103  also  outlines  the 
notification  and  response  elements  of 
the  coordination  process,  where 
applicants  provide  relevant  information 
on  their  proposed  operation  to  other 
potentially  affected  entities.  Section 
101.21(f)  further  outlines  the 
coordination  process  for  FS  links 
sharing  spectrum  with  satellite  services. 
The  FS  applicant  must  first  determine  if 
its  proposed  link  would  lie  within  the 
coordination  contour  of  existing  satellite 
service  earth  stations.  The  applicant 
must  also  ensure  that  its  proposed 
operations  would  not  exceed  the 
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permissible  level  of  interference 
allowed  by  our  rules.  We  find  that  the 
information  specified  and  the  process 
outlined  in  Part  101  of  our  rules  are 
adequate  for  coordination  between  FS 
operations  and  satellite  operations  and 
do  not  need  modification. 

11.  We  are  revising  some  of  the  Part 
25  coordination  rules  for  satellite 
operations  to  accommodate  new  NGSO 
FSS  systems.  The  Commission  found 
that  because  the  international 
coordination  procedvures  contained  in 
Appendix  S7  of  the  ITU  Radio 
Regulations  ("RR")  changed  frequently, 
it  would  simply  reference  Appendix  S7 
in  ova  rules.  Therefore,  we  amend 

§  25.203  to  reflect  that  information 
regarding  calculation  of  coordination 
information  can  be  found  in  Appendix  - 
S7  of  the  ITU  RR  and  to  reflect  the 
relevant  NGSO  gateway  station 
coordination  information  that  must  be 
provided  to  terrestrial  users. 

12.  Appendix  S7  has  been  modified  at 
WRC-2000  to  accoimt  for  coordination 
between  NGSO  FSS  operations  and  FS 
operations.  The  ITU  has  developed 
modified  procedures  Recommendation 
mj-R  IS.849  ("IS.849")  to  die  ITU 
method  of  calculating  coordination 
contours  to  accoimt  for  the 
characteristics  of  NGSO  versus  GSO 
systems.  If  FS  entities  believe  that 
changes  to  Appendix  S7  are  not 
sufficient  to  address  the  coordination 
situation  in  the  United  States,  they  can 
request  that  we  revisit  the  coordination 
procediues  for  this  band.  Therefore, 
other  than  amending  Part  25  to  consider 
NGSO  FSS  sharing  with  FS  systems,  we 
will  make  no  other  changes  in  our 
coordination  process  for  operations  in 
the  10.7-11.7  GHz  portion  at  this  time. 

13.  Regarding  the  use  of  radio 
frequency  ("RF")  shielding,  we  find  that 
RF  and  terrain  shielding  will  be  useful 
tools  in  the  coordination  and 
deployment  of  NGSO  FSS  gateway 
stations.  However,  we  find  that 
mandatory  shielding  requirements 
would  be  unnecessarily  burdensome  on 
NGSO  FSS  operations.  Further, 
although  "virtual  shielding"  may 
encourage  NGSO  FSS  entities  to  site 
their  gateways  to  take  advantage  of 
natxu-al  terrain  shielding,  it  would  place 
the  burden  solely  on  the  NGSO  entity  to 
provide  for  shielding  in  order  to  share 
with  FS  operations.  Our  coordination 
and  service  rules  already  require 
Commission  applicants  and  licensees  to 
deploy  their  operations  in  such  a 
manner  as  to  avoid  harmful  interference 
to  other  spectrum  users,  to  cooperate 
fully  and  make  reasonable  efforts  to 
resolve  technical  problems  that  may 
inhibit  the  most  efficient  use  of  the 
spectrum,  and  to  avoid  blocking  the 


growth  of  systems  as  prior  coordinated. 
Therefore,  we  encourage  entities  that 
wish  to  use  the  10.7-11.7  GHz  band  to 
use  various  types  of  shielding  to  meet 
these  requirements.  In  particular, 
because  NGSO  FSS  gateway  operations 
do  not  focus  their  signals  in  a  single 
direction  like  FS  operations,  we 
encourage  them  to  accept  shielding  by 
subsequent  FS  entrants  if  the  FS  entity 
agrees  to  pay  for  it,  as  suggested  by 
SkyBridge. 

Gateway  Siting  Restrictions 

14.  We  conclude  that  the  record 
supports  the  adoption  of  some 
restrictions  on  NGSO  FSS  deployment 
in  the  11  GHz  and  13  GHz  gateway 
bands  in  specified  geographic  areas  in 
order  to  protect  incumbent  services  use 
of  the  bands.  Because  any  restrictions 
on  gateway  stations  using  downlink 
bands  would  apply  as  a  practical  matter 
to  their  corresponding  uplink  bands, 
any  regulatory  scheme  to  promote 
spectrum  sharing  between  NGSO  FSS 
gateway  operations  and  inciunbent 
operations  needs  to  addiress  the  needs  of 
incumbent  operations  in  both  the  uplink 
and  downlink  bands.  The  record 
indicates  that  geographic  protection 
zones  vvrill  not  only  benefit  FS 
operations  in  the  11  GHz  band, 
including  both  incumbent  operations 
and  those  that  will  relocate  from  other 
bands,  but  also  Broadcast  Auxiliary 
Service  ("BAS")  and  Cable  Television 
Relay  Service  ("CARS")  operations  in 
the  12.75-13.25  GHz  band.  TV  stations 
in  major  metropolitan  areas,  for 
example,  may  need  some  form  of 
protection  in  specified  geographic  areas 
to  ensure  that  TV  stations  will  be  able 

to  deploy  new  BAS  operations  to 
accommodate  the  transition  to  digital 
TV. 

15.  We  agree  with  the  majority  of 
commenters  that  the  growth  zone 
concept,  which  focuses  on  coordination 
procedures  to  protect  incumbent 
services  within  specified  geographic 
areas,  would  provide  a  more  efficient 
and  flexible  approach  to  band  sharing 
than  exclusion  zones  in  most  cases.  We 
also  concur  with  commenters  that  the 
implementation  of  the  growth  zone 
concept  would  appropriately  be 
included  in  existing  coordination 
procedures,  which  would  not  require 
direct  Commission  involvement. 
Nonetheless,  we  conclude  that,  based  on 
the  record  here,  the  growth  zone 
concept  needs  further  analysis  in  order 
to  adtfress  better  the  needs  of  all 
affected  parties.  We  also  must  analyze 
whether,  in  order  to  provide  equitable 
band  sharing  with  mobile  and 
temporary  fixed  BAS  and  CARS 
operations  in  the  13  GHz  band,  the 


growth  zone  concept  has  to  include 
some  exclusion  areas  for  siting  NGSO 
FSS  gateway  stations  or  whether  other 
coordination  methods  may  promote 
band  sharing  between  these  services. 
Thus,  in  a  future  separately  docketed 
proceeding,  we  will  evaluate  methods 
for  defining  growth  zones  that  serve  all 
interested  parties  in  the  NGSO  FSS 
gateway  bands  (10.7-11.7  GHz,  12.75- 
13.25  GHz,  and  13.8-14.0  GHz  bands). 

Restrictions  on  GSO  FSS  Operations 

16.  We  are  adopting  our  proposals  to 
remove  the  international  requirement 
for  NGSO  FSS  systems  in  the  10.7-11.7 
GHz  band  and  to  permit  such  systems 
to  use  the  entire  band.  These  proposals 
were  broadly  supported,  and  the  record 
demonstrates  that  the  band  can  be 
shared  by  the  NGSO  FSS  and  FS.  We 
also  find  persuasive  the  arguments  of 
the  FS  community  that  expanded  GSO 
FSS  use  of  this  band  should  not  be 
permitted.  We  believe  that  FS  growth 
could  be  significantly  inhibited  if  we 
were  to  authorize  domestic  and 
international  GSO  FSS  use  of  the  entire 
band  because  of  the  large  number  of 
GSO  earth  stations  that  would  likely  be 
deployed.  Further,  we  find  that  other 
bands  that  are  available  for  FSS 
downlink  use  are  adequate  to  ensure 
GSO  FSS  growth.  Accordingly,  we 
adopt  our  proposals  and  limit  domestic 
and  international  FSS  use  of  the  entire 
10.7-11.7  GHz  band  to  NGSO  FSS 
gateways.  GSO  FSS  earth  stations  will 
continue  to  operate  internationally  in 
accordance  with  NG104. 

NGSO/GSO  FSS  Downlink  Sharing 

17.  After  evaluating  the  extensive 
record  in  this  proceeding,  including  the 
work  of  the  ITIJ-R  study  groups  and  the 
resuhs  of  the  WRC-2000,  we  find  that 
the  compromise  solutions  reached  in 
the  international  meetings  provide  the 
basis  to  allow  NGSO  FSS  operations  to 
share  successfully  with  GSO  FSS 
networks  without  causing  unacceptable 
interference.  The  specific  technical 
conclusions  from  these  meetings,  which 
are  included  in  the  record  in  this 
proceeding  and  have  been  incorporated 
into  the  Provisional  Final  Acts  of  WRC- 
2000,  represent  the  most  comprehensive 
and  current  studies  on  NGSO  FSS  and 
GSO  FSS  co-fi«quency  operations  to 
date.  We  conclude  that  these  power 
limits,  which  include  single-entry 
equivalent  power  flux  density 
{"EPFD")down  limits  and  aggregate 
EPFDdown  limits  for  NGSO  FSS 
operations,  adequately  protect  GSO  FSS 
operations  and  we  will  require  NGSO 
FSS  systems  to  comply  with  each  type 
of  limit,  as  appropriate.  In  addition,  we 
find  that  the  single-entry  and  aggregate 
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EPFD  limits  we  are  adopting  also  define 
the  level  of  acceptable  interference  from 
a  NGSO  ESS  system  into  a  GSO  FSS 
system  under  our  rules. 

18.  Further,  we  note  that  WRC-2000 
modified  footnotes  S5.441  and  S5.484A 
to  indicate  that  NGSO  FSS  applications 
are  subject  to  standard  ITU  coordination 
under  S9.12  with  other  NGSO  FSS 
systems.  These  footnotes  also  state  that 
NGSO  FSS  systems  shall  not  claim 
protection  from  GSO  systems  operating 
in  accordance  with  the  ITU  Radio 
Regulations  and  that  NGSO  FSS  systems 
shall  operate  in  such  a  way  that  any 
imacceptable  interference  that  may 
occiu  during  their  operations  shall  be 
rapidly  eliminated.  We  find  that  the 
modifications  to  footnotes  S5.441  and 
S5.484A  are  consistent  with  our 
decisions  in  this  dociunent  and, 
accordingly,  adopt  the  WRC-2000 
version  of  these  footnotes  in  our  Table 
of  Frequency  Allocations. 

Single-Entry  EPFDdown  Limits 

19.  Single-entry  limits  define  the 
EPFDdown  limits  that  must  be  met  by 
each  NGSO  FSS  system  resulting  from 
emissions  from  all  satellites  in  the 
system.  There  are  3  elements 
comprising  the  single-entry  limits  that 
must  be  met  by  each  NGSO  FSS  system: 
(1)  "validation"  EPFDdown  limits,  as  well 
as  more  stringent  "validation"  EPFDdown 
limits  for  specific  size  antennas  located 
at  high  latitudes;  (2)  "operational" 
EPFDdown  limits,  which  protect  against 
synchronization  loss  ("sync  loss")  in 
GSO  FSS  eeuth  stations  between  3  and 
18  meters  in  diameter;  and  (3) 
"additional  operational"  EPFDdown 
limits,  or  "operational  masks"  for  3 
meter  and  10  meter  GSO  FSS  earth 
stations.  It  is  the  combination  of  these 
single  entry  limits  With  the  aggregate 
limits  discussed  below  that  provides 
adequate  protection  of  GSO  FSS 
networks  from  NGSO  FSS  interference. 

20.  The  limits  adopted  by  WRC-2000 
were  developed  using  the  agreed  upon 
criteria  developed  by  the  ITU-R.  The 
JTG  4-9-11  (1)  studied  the 
characteristics  of  the  GSO  FSS  systems 
to  be  protected,  (2)  defined  protection 
criteria  for  GSO  FSS  systems,  and  (3) 
based  on  these  parameters,  determined 
the  level  of  interference  that  could  be 
accepted  from  NGSO  FSS  systems.  We 
find,  based  upon  the  technical  work 
adopted  by  the  WRC-2000  and  the 
record  developed  in  this  proceeding, 
that  the  international  consensus  single- 
entry  EPFDdown  limits  for  0.6, 1.2,  3,  and 
10  meter  GSO  FSS  receive  earth  station 
antennas  are  appropriate  for  adoption 
domestically.  Specifically,  we  believe 
that  NGSO  FSS  adherence  to  the  three 
elements  of  the  single  entry  limits  (i.e., 


validation  limits,  operational  limits,  and 
additional  operational  limits),  as  well  as 
the  aggregate  limits  discussed  below, 
will  adequately  protect  GSO  FSS 
networks.  We  adopt  these  limits  as  new 
rule  §§  25.208(g),  25.208(i),  and 
25.208(j)  of  the  Commission's  Rules. 

GSO  FSS  Reference  Earth  Station 
Antenna  Pattern 

21.  The  GSO  FSS  earth  station 
antenna  pattern  is  an  important 
component  in  the  assessment  of 
interference  from  NGSO  satellites  into 
GSO  FSS  earth  station  receivers.  The 
new  GSO  FSS  reference  pattern  differs 
fix)m  the  requirement  ciirrenUy 
specified  in  §  25.209  of  the 
Commission's  Rules.  The  Section  25.209 
requirement  was  developed  to  fecilitate 
GSO  to  GSO  sharing  where  a  constant 
level  of  interference  is  present.  The  new 
reference  pattern,  on  the  other  hand, 
takes  into  account  the  transient  nature 
of  NGSO  FSS  interference  by  averaging 
the  peaks  and  nulls  of  a  GSO  FSS  earth 
station  antenna,  rather  than 
conservatively  specifying  an  envelope  of 
the  sidelobe  peaks.  Accordingly,  we  will 
incorporate  the  new  GSO  FSS  reference 
antenna  pattern  in  the  rules  for 
EPFDdown-  This  new  pattern  will  be 
assiuned  whenever  interference 
assessments  between  GSO  FSS  and 
NGSO  FSS  systems  are  performed.  We 
do  not  see  the  need,  however,  to  modify 
the  antenna  performance  standards 
contained  in  §  25.209  of  the 
Commission's  Rules.  This  requirement 
remains  applicable  to  sharing  scenarios 
involving  a  constant  level  of 
interference  (e.g.,  GSO  to  GSO  sharing] 
and  will  continue  to  be  the  standard 
used  for  FSS  earth  station  licensing. 

Domestic  Implementation  of  Single- 
Entry  Limits 

22.  We  are  adopting  implementation 
procedures  for  single-entry  validation 
limits  and  a  separate  set  of  procedures 
for  operational  and  additional 
operational  limits.  We  believe  that  the 
specific  implementation  measures 
discussed  will  ensure  that  NGSO  FSS 
systems  will  indeed  adhere  to  the 
applicable  EPFD  limits.  In  addition  to 
ensuring  protection  of  GSO  FSS 
networks,  the  implementation 
framework  will  assist  the  Commission 
in  its  need  to  confirm  to  the  ITU  that  the 
appropriate  limits  are  being  met. 
Further,  it  will  enable  the  quick 
identification  of  any  NGSO  FSS 
operations  in  excess  of  the  single-entry 
limits. 


Domestic  Implementation  of  Single- 
Entry  Validation  EPFDdown  Limits 

23.  As  the  notifying  Administration  to 
the  ITU  for  U.S.-licensed  NGSO  FSS 
systems,  we  need  to  be  confident  that 
the  NGSO  FSS  system  information  we 
send  to  the  Radiocommunications 
Bureau  of  the  ITU  ("ITU-BR")  is 
accurate  and  that  the  validation  test 
used  domestically  is  the  same  as  that 
used  by  the  ITU-BR  and  other 
Administrations.  These  assurances  will 
provide  consistency  in  the  output  of  the 
validation  test  and  enable  these  results 
to  be  reproduced  by  all  affected 
Administrations.  Therefore,  we  will 
require  each  NGSO  FSS  applicant  to 
demonstrate  prior  to  licensing  that  it 
meets  the  EPFDdown  validation  limits. 
Further,  we  agree  with  commenters  that 
the  software  used  for  the  validation  test 
should  be  developed  in  accordance  with 
the  ITU  software  specification  contained 
in  rrU-R  Recommendation  BO.1503. 

24.  Specifically,  each  NGSO  FSS 
applicant  shall  provide  the  following 
information,  detailed  in  §  25.146(a)(1)  of 
the  Commission's  Rules,  to  the 
Commission:  (1)  output  of  the  validation 
test  consisting  of  cumulative  density 
function  curves  of  EPFDdown  as  a 
function  of  percentage  of  time  not  to  be 
exceeded;  (2)  comparison  of  output/ 
results  to  "validation"  EPFDdown  limits; 
(3)  PFD  mask  used  as  input  parameter 
in  simulation;  (4)  identification  and 
description  of  assumptions  and 
conditions  used  in  generating  the  PFD 
mask;  (5)  other  NGSO  FSS  system  input 
parameters  required  for  the  execution  of 
the  software,  and  (6)  actual  software 
used  by  the  NGSO  FSS  operator  in 
implementing  the  ITU-R 
Recommendation  BO.1503  software 
specification,  including  the  source  code 
and  the  compiled  executable  program. 
The  Commission  will  verify  this 
information.  Once  we  are  satisfied  that 
the  NGSO  FSS  applicant  has 
demonstrated  its  ability  to  comply  with 
the  validation  EPFDdown  limits,  we  will 
submit  the  required  information  to  the 
ITU-BR.  As  noted  above,  the  ITU-BR 
will  then  use  this  information  to  make 
its  own  determination  of  compliance 
with  the  validation  limits. 

Domestic  Implementation  of 
Operational  and  Additional 
Operational  EPFDdown  Limits 

25.  We  will  require  each  NGSO  FSS 
licensee  to  demonstrate  that  it  meets  the 
operational  and  additional  operational 
limits  prior  to  the  NGSO  FSS  system 
being  placed  into  service.  Indeed,  much 
of  the  critical  protection  to  GSO  FSS 
networks  comes  from  the  operational 
and  additional  operational  limits  that 
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^irill  not  be  subject  to  ITU  verification. 
^  Ne  find  this  demonstration  is  necessary 
prior  to  the  NGSO  FSS  becoming 
operational  because  it:  (1)  provides  the 
FCC  assurance  that  the  NGSO  FSS 
system  will  be  built  in  accordance  with 
FCC  rules;  (2)  provides  incumbent 
operators  assurance  that  they  will  not 
receive  unacceptable  interference;  (3)  in 
the  case  of  the  additional  operational 
limits,  enables  the  Conmiission  to  niake 
the  required  commitment  to  the  ITU- 
BR;  and  (4)  reduces  the  likelihood  that 
the  Commission  would  need  to  apply 
remedial  measures  to  bring  an 
operational  system  into  compliance. 
Moreover,  we  believe  a  comprehensive 
demonstration  of  compliance  with  both 
the  operational  and  additional 
operational  limits  is  warranted  due  to 
the  infancy  of  NGSO  FSS  systems.  Once 
the  Commission  and  industry  gain 
experience  through  actual  operation  of 
these  new  systems,  the  Commission 
may  choose  to  revisit  the  requirement 
for  such  a  detailed  demonstration  prior 
to  an  NGSO  FSS  system  becoming 
operational.  Authority  to  operate  the 
space  station  segment  will  be 
conditioned  on  the  NGSO  FSS  licensee 
submitting  to  the  Commission  90  days 
prior  to  the  initiation  of  service,  a 
demonstration  that  its  system  is 
expected  to  meet  the  operational  and 
additional  operational  limits,  see 
§  25.146(b)  of  the  Conunission's  rules. 

26.  We  find  that  there  is  no  need  for 
the  Conmiission  to  develop  additional 
procedures  or  remedies  in  cases  where 
NGSO  FSS  systems  exceed  the 
operational  and  additional  operational 
EPFDdown  limits  that  we  are  adopting. 
NGSO  FSS  operations  that  exceed  these 
limits  will  be  in  violation  of  §§  25.208(i) 
and  25.208(j)  of  the  Commission's 
Rules,  as  well  as  in  violation  of  its 
Commission  authorization.  Therefore, 
the  NGSO  FSS  licensee  vnll  already  be 
subject  to  appropriate  sanctions  by  the 
Commission. 

27.  We  do  believe,  however,  that  in 
the  event  that  a  NGSO  FSS  satellite 
exceeds  the  operational  or  additional 
operational  EPFDdown  limits,  it  is 
important  that  GSO  FSS  operators  have 
the  information  necessary  to  locate 
satellites  in  each  NGSO  FSS 
constellation  at  any  given  time.  Such 
information  will  allow  the  GSO  FSS 
operator  to  correlate  any  alleged 
interference  with  a  specific  satellite  in 
an  NGSO  FSS  system.  This  information, 
or  ephemeris  data,  is  already  used  by 
NGSO  FSS  customers  to  establish  the 
communications  link  between  the  user 
terminal  and  the  NGSO  satellite  as  it 
moves  across  the  horizon,  and  so  it 
should  not  be  an  additional  burden  on 
NGSO  FSS  system  operators.  Therefore, 


we  will  require  that  NGSO  FSS 
licensees  publish  their  satellites'  orbital 
elements  in  the  North  American 
Aerospace  Defense  Conunand  (NORAD) 
2-line  element  format  on  an  Internet 
web  site  maintained  by  the  NGSO  FSS 
licensee.  The  2-line  element  format  for 
many  existing  satellites  is  already  being 
generated  by  NORAD  and  distributed  by 
NASA  via  the  NASA  Prediction 
Bulletin.  Moreover,  the  2-line  element 
set  can  be  used  together  with  NORAD's 
Simplified  General  Pertujbation-4 
(SGP4)  orbital  model,  or  similar 
programs,  to  determine  the  position  and 
velocity  of  the  associated  satellite.  We 
recognize  that  the  NGSO  FSS 
constellation  is  constantly  moving,  and 
so  we  will  require  that  the  NORAD  2- 
line  element  data  be  updated  every 
three  days  so  that  the  most  accurate 
information  is  published.  These 
procedures  are  ouUined  in  new 
§  25.271(e)  of  the  Commission's  Rules. 

Aggregate  EPFDdown  Limits 

28.  We  find  that  the  cumulative  level 
of  interference  from  all  co-frequency 
NGSO  FSS  systems,  (i.e.  the  aggregate 
level),  is  what  must  be  limited. 
Therefore,  we  adopt  aggregate  validation 
EPFDdown  limits  in  addition  to  the 
single-entry  EPFDdown  limits.  These 
limits  are  contained  in  §  25.208(h).  In 
fact,  the  single-entry  EPFDdown 
validation  limits  contained  in 

§  25.208(h)  were  derived  from  these 
aggregate  validation  EPFDdown  limits 
using  the  methodology  contained  in 
ITU-R  Recommendations  and  assuming 
a  conversion  factor  of  3.5.  We  find  use 
of  the  3.5  conversion  factor  is 
appropriate  because  it  takes  into 
account  the  way  in  which  interference 
fit>m  multiple  systems  aggregates  into  a 
GSO  FSS  earth  station  antenna, 
recognizing  that  the  interference  is  not 
stricUy  additive  in  a  linear  or  power 
sense.  The  ITU-R  agreed  that  "[a]  value 
of  3.5  for  NefTective  was  to  be  used  to 
determine  the  final  values  of  single- 
entry  EPFDdown  versus  percentage  of 
time  to  be  appUed  in  bands  currenUy 
covered  imder  Resolution  130  (WRC- 
97).  This  value  is  to  be  used  solely  for 
the  purpose  of  deriving  single-entry 
EPFDdown  masks  from  aggregate 
EPFDdown  masks  and  is  not  a 
representation  of  the  actual  number  of 
non-GSO  FSS  systems  that  can  share  a 
given  frequency  band." 

29.  Although  we  agree  on  the 
importance  of  requiring  NGSO  FSS 
systems  to  meet  aggregate  limits,  we  see 
many  practical  difficulties  in  actually 
verifying  compliance  with  aggregate 
limits  of  any  kind.  We  will  not  require 
a  demonsti-ation  of  NGSO  FSS 
compliance  with  the  aggregate  limits  at 


this  time.  Rather,  we  will  require  each 
NGSO  FSS  licensee  to  certify  to  us  that 
it  will  meet  the  limits  set  out  in 
§  25.208(h).  We  note  that  this  issue  is 
the  subject  of  further  study  within  the 
ITU-R.  In  the  future,  as  these  studies 
progress,  we  may  require  each  NGSO 
FSS  applicant  to  demonstrate  its  ability 
to  meet  the  aggregate  EPFDdown  limits 
contained  in  §  25.208(h)  of  the 
Commission's  Rules.  We,  therefore, 
place  NGSO  FSS  applicants  on  notice 
that  the  requirement  for  such  a 
demonstration  will  be  addressed,  as 
necessary  in  the  NGSO  FSS  to  NGSO 
FSS  rule  making  or  in  the  NGSO  FSS 
authorization  itself. 

Protection  of  Very  Large  Earth  Station 
Antennas 

30.  We  recognize  that  the  ITU-R 
studies  in  this  area  are  the  most 
extensive  to  date  and  find  the 
agreements  to  be  appropriate  for 
adoption  domestically  as  well. 
Accordingly,  coordination  will  be 
required  between  specific  GSO  FSS 
earth  stations  and  NGSO  FSS  systems 
meeting  the  conditions  specified  in 

§  25.146(f). 

31.  While  we  are  not  adopting 
coordination  procedures  for  antennas 
between  10  and  18  meters,  as  originally 
proposed  in  the  NPRM,  we  did  adopt 
operational  EPFDdown  limits  which 
would  provide  protection  to  these  GSO 
FSS  earth  stations.  Information  from  the 
Commission's  earth  station  database 
reveals  that  the  number  of  earth  station 
antennas  greater  than  10  meters  in 
diameter  is  very  small — approximately 
20  corresponding  to  0.5%  of  the  earth 
stations  licensed  by  the  Commission  in 
the  11.7-12.2  GHz  band.  Further,  almost 
all  of  the  GSO  FSS  earth  station 
antennas  larger  than  10  meters  in 
diameter  have  been  in  operation  for 
many  years,  utilize  older  technology, 
and  are  likely  to  be  phased  out  over 
time.  This  is  because  advances  in 
satellite  earth  station  technology  have 
given  way  to  today's  use  of  smaller,  less 
costly  earth  station  antennas.  We 
believe  it  would  be  detrimental  to  the 
nascent  NGSO  FSS  service  to  adopt 
EPFDdown  masks  or  require  coordination 
to  protect  the  limited  number  of  earth 
stations  that  are  between  10  and  18 
meters  in  diameter.  As  recognized  by 
the  GSO  FSS  entities,  in  the  unlikely 
event  of  NGSO  FSS  interference  into 
this  limited  number  of  earth  stations, 
GSO  FSS  operators  would  have  the 
opportunity  to  mitigate  against  any 
interference. 

Protection  of  Inclined  Orbit  Operations 

32.  The  ITU-R  concluded  that  no 
additional  protection  is  needed  for  earth 
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stations  operating  with  GSO  FSS 
satellites  inclined  up  to  2.5  degrees. 
Operations  with  GSO  FSS  satellites 
inclined  greater  than  2.5  degrees  and 
less  than  or  equal  to  4.5  degrees  would, 
however,  receive  additional  protection 
through  the  operational  limits.  We 
believe  this  is  the  appropriate  approach 
for  adoption  domestically  and  have 
incorporated  these  operational  EPFDdown 
limits  into  ovu  Rules.  Protection  of 
operations  for  GSO  FSS  satellites 
inclined  greater  than  4.5  degrees  is  more 
difficidt  because  inclined  operations 
basically  extend  the  north-south 
extension  of  the  geostationary  satellite 
orbit.  However,  the  number  of  U.S. 
licensed  satellites  that  continue  to 
provide  service  while  at  inclinations 
greater  than  4.5  degrees  is  extremely 
limited,  and  §  25.280  of  the 
Commission's  Rules  does  not  provide 
additional  protection  to  GSO  FSS 
satellites  beyond  that  provided  to  GSO 
FSS  satellites  that  are  operating  without 
inclination.  Thus,  we  do  not  adopt 
specific  protection  requirements  for 
GSO  operations  inclined  beyond  4.5 
degrees.  However,  we  urge  both  NGSO 
and  GSO  operators  to  m^e  good  faith 
efforts  to  coordinate  their  respective 
operations. 

Protection  of  GSO  FSS  Telemetry, 
TracJdng  and  Command 

33.  Beckuse  of  the  critical  nat\ire  of 
transfer  orbit  operations,  we  adopt  the 
proposal  in  the  Notice  of  Proposed  Rule 
Making  (NPRM),  64  FR  1786  January  12, 
1999,  to  require  consultation  between 
GSO  FSS  and  NGSO  FSS  licensees  to 
minimize  the  impact  of  interference. 
The  impact  of  NGSO  FSS  operation  on 
GSO  FSS  transfer  orbit  operations  will 
be  infrequent  and  of  a  short  time  period, 
therefore,  these  events  can  be 
coordinated  ahead  of  time  in  order  to 
avoid  unacceptable  interference.  With 
respect  to  emergency  TT&C  operations, 
there  was  agreement  within  the  ITU-R 
that,  during  emergency  operations  in 
general,  any  GSO  or  NGSO  FSS  operator 
should  be  aUowed  to  use  any  means 
necessary  to  regain  communications 
with  the  satellite.  We  agree  with  this 
position  because  the  measures  required 
to  reacquire  communications  and  regain 
control  of  the  GSO  satellite  cannot  be 
predetermined.  Although  we  do  not 
adopt  any  specific  measures  for  NGSO 
FSS  systems  to  protect  GSO  FSS 
systems  during  emergency  telemetry, 
tracking  and  command  ("TT&C") 
operations,  we  urge  both  GSO  FSS  and 
NGSO  FSS  operators  to  coordinate  with 
each  other  if  such  a  situation  were  to 
occur.  The  ITU-R,  however,  was  not 
conclusive  with  respect  to  the 
protection  of  the  operational  phase 


TT4C.  There  has  not  been  any 
demonstration  that  leads  us  to  believe 
that  the  telemetry  downlinks  will  not  be 
protected  by  the  EPFDdown  limits  we 
adopt  today.  We  will  not,  therefore, 
adopt  specific  measures  for  NGSO  FSS 
protection  of  GSO  FSS  telemetry 
downlink  operations  at  this  time.  We 
will  closely  follow,  however,  the 
ongoing  work  within  the  ITU-R  and 
consider  its  conclusions  in  the 
development  of  conditions,  if  necessary, 
to  be  placed  on  NGSO  FSS  licensees. 

NGSO  FSS  Gateway  Uplink  Bands: 
12.75-13.25  GHz 

34.  We  will  permit  NGSO  FSS 
gateway  uplink  stations  to  operate  in  the 
12.75-13.25  GHz  band  on  a  co-primary 
basis  with  inciunbent  users,  except  that 
we  will  not  allow  NGSO  FSS  to  operate 
at  13.15-13.2125  GHz.  We  also 
conclude  that  although  we  will  permit 
NGSO  FSS  operations  in  this  band,  we 
will  not  remove  the  requirement  that 
GSO  FSS  operations  be  limited  to 
international  systems.  As  we  discussed 
regarding  the  10.7-11.7  GHz  band,  we 
believe  that  the  growth  of  incumbent 
services  would  be  significantly 
inhibited  if  we  were  to  authorize 
domestic  and  international  GSO  FSS 
use  of  the  12.75-13.25  GHz  band,  due 

to  the  large  number  of  GSO  FSS  earth 
stations  that  would  likely  be  deployed, 
and  we  note  that  other  bands  are 
available  for  GSO  FSS  growth. 

NGSO  FSS  Gateways  Sharing  With 
BAS  Operations 

35.  Because  BAS  operations  have 
primary  allocation  status  in  the  12.75- 
13.25  GHz  band,  such  incumbent 
operations  are  entitled  to  interference 
protection  from  NGSO  FSS  gateway 
uplinks.  Further,  we  find  that  it  is 
important  to  allow  BAS  operations  to 
maintain  flexibiUty  in  establishing 
temporary  links  and  operating  mobile 
ENG  operations.  As  discussed,  some 
form  of  geographic  protection  area  will 
be  developed  for  locating  NGSO  FSS 
gateway  earth  stations  that  shoiUd 
prevent  NGSO  FSS  gateways  from 
hindering  mobile  and  temporary  fixed 
BAS  use  of  this  band.  We  conclude  that 
fixed  BAS  and  CARS  operations  can 
coordinate  with  NGSO  FSS  gateway, 
stations,  and  new  coordination 
procedures  for  use  by  these  services 
must  be  developed. 

36.  Regarding  protection  of  mobile 
BAS  operations,  we  note  that  §  74.602  of 
our  rules  provides  for  the  exclusive  use 
of  channels  A19,  A20,  Bl9  and  B20  in 
the  13.15-13.2125  GHz  band  by  TV  BAS 
and  CARS  pickup  operations  within  50 
km  of  the  top  100  television  markets.  In 
order  to  permit  BAS  and  CARS  entities 


to  continue  remote  pickup  operations 
throughout  the  U.S.,  we  are  extending 
exclusive  use  of  the  13.15-13.2125  GHz 
band  for  BAS  and  CARS  pickup 
operations  to  all  211  TV  markets, 
thereby  precluding  NGSO  FSS 
operations  fi^m  this  band  segment.  We 
find  that  this  will  not  have  a  significant 
impact  on  NGSO  FSS  satellite 
operations  because  of  the  remaining 
amount  of  gateway  uplink  spectrum 
being  made  available.  We  take  this 
action  with  the  expectation  that  BAS 
mobile  operations,  especially  those  in 
TV  markets  where  BAS  is  not 
extensively  deployed,  will  concentrate 
their  mobile  use  on  the  four  channels  in 
the  13.15-13.2125  GHz  band,  thereby 
leaving  the  remaining  portion  of  the 
12.75-13.25  GHz  band  spectrum 
available  for  NGSO  FSS  use. 

NGSO  FSS  Gateway  Coordination  With 
Terrestrial  Operations 

37.  We  conclude  that  NGSO  FSS 
gateway  uplink  stations  can  operate  in 
the  12.75-13.15  GHz  and  13.2125-13.25 
GHz  bands  on  a  co-primary  basis  with 
FS  operations,  using  coordination 
procedures.  As  an  initial  matter,  we  find 
that  Part  74  ind  Part  78  terrestrial  fixed 
operations  should  be  able  to  coordinate 
with  NGSO  FSS  gateway  stations  under 
the  coordination  procedures  set  forth  in 
Part  101  and  Part  25.  As  we  discussed, 
NGSO  FSS  and  fixed  operations  in  the 
10.7-11.7  GHz  band  will  be  able  to 
coordinate  their  operations  under  the 
procedures  in  Part  101  for  fixed 
operations  and  Part  25  for  satellite 
operations.  The  NGSO  FSS  and  fixed 
operations  in  the  12.75-13.25  GHz  band 
are  technically  similar  to  operations  in 
the  11  GHz  band;  thus,  coordination 
with  fixed  links  at  13  GHz  under 
existing  procedures  also  is  possible.  Part 
74  BAS  operations  and  Part  78  CARS 
operations  have  their  own  coordination 
procediu^s,  but  these  procedures  do  not 
provide  for  sharing  with  NGSO  FSS 
operations,  and  existing  coordination 
procediu«s  for  FSS  operations  do  not 
address  coordination  between  satellite 
and  mobile  or  BAS  and  CARS 
operations.  For  example,  BAS  is  often 
licensed  for  the  entire  12.7-13.25  GHz 
range,  providing  flexibility  to  coordinate 
temporary  operations  locally  with  other 
licensees  in  the  band.  While  these 
procedures  have  worked  with  regard  to 
fixed  operations  because  imused 
individual  channels  can  be  identified 
and  made  available  on  an  informally 
coordinated  basis  to  the  mobile  BAS 
operation,  we  believe  that  this  type  of 
coordination  flexibility  for  BAS  could 
be  difBcidt  to  achieve  with  NGSO  FSS 
gateway  uplink  stations,  which  may  use 
all  available  frequencies  in  an  area. 
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Therefore,  we  conclude  that  new 
coordination  procedures  need  to  be 
developed  for  sharing  between  NGSO 
FSS  and  BAS  and  CARS  operations  in 
the  12.75-13.25  GHz  band.  Accordingly, 
we  are  deferring  to  a  later  proceeding  a 
decision  on  specific  coordination 
procedures  that  will  be  used  for  BAS/ 
CARS  and  NGSO  FSS  operations  in  this 
band.  Fiuther,  we  will  not  license  any 
NGSO  FSS  earth  station  in  the  12.75- 
13.15  GHz  and  13.2125-13.25  GHz 
bands  until  appropriate  coordination 
rules  are  adopted. 

NGSO  FSS  Gateways  Sharing  With 
GSO  FSS  Uplinks 

38.  NGSO  FSS  systems  will  have  to 
meet  the  same  EPFDup  limit  at  the 
geostationary  satellite  orbit,  regardless 

'  of  whether  the  NGSO  FSS  system 
'  transmission  emanates  irom  a  gateway 
'  or  user  earth  station  facility.  In  order  to 
protect  uplinks  to  GSO  FSS  satellites, 
I  we  adopt  the  single-entry  validation 
I  EPFDup  limits  as  adopted  by  WRC-2000, 
I  as  new  rule  §  25.146(h).  The  definition 
of  EPFDup  includes  information 
regarding  the  GSO  satellite  receive 
I  antenna  directivity  for  the  same  reason 
that  the  GSO  FSS  receive  earth  station 
antenna  pattern  is  included  in  the 
EPFDdown  definition.  Specifically, 
accounting  for  GSO  FSS  satellite 
antenna  directivity  limits  the  niunber  of 
NGSO  FSS  earth  stations  contributing 
interference  in  the  direction  of  the  GSO 
satellite  and  provides  a  more  realistic 
calculation  of  the  interference  level 
I  received.  Further,  the  reference  GSO 
FSS  space  station  antenna  patterns 
contained  in  ITU-R  Recommendation 
S.672  were  adopted  for  the  calculation 
of  EPFDup.  As  noted  by  Boeing,  the  JTG 
4-9-1 1  reached  a  consensus  agreement 
that  the  provisional  EPFDup  limit  is 
appropriate,  even  in  light  of  the  change 
I  in  definition.  We  also  find  that  the 
[  EPFDup  limits  we  are  adopting  will  also 
protect  GSO  FSS  satellites  operating  in 
inclined  orbits.  We  also  find  that  the 
same  implementation  procedures 
adopted  for  the  validation  EPFDdown 
limits  described  above  in  the  section 
tided  "Domestic  Implementation  of 
Single-Entry  Validation  EPFDdown 
Limits"  are  also  appropriate  for 
adoption  for  the  H'FDup  limits. 

OpTel  Petition 

39.  We  find  that  NGSO  FSS  gateway 
stations  should  be  able  to  share  the 
12.75-13.15  GHz  and  13.2125-13.25 
GHz  bands  with  CARS  eUgibles, 
provided  those  operations  use  technical 
and  operational  techniques  such  as  one- 
way, point-to-point,  narrow  beam 
antenna  transmissions,  as  required 
under  existing  rules,  that  facilitate 


coordination.  Some  issues  that  might 
affect  operations  in  the  12.75-13.15  GHz 
and  13.2125-13.25  GHz  bands  will  be 
deferred  to  a  future  proceeding,  such  as 
possible  geographic  protection  areas, 
some  coordination  issues,  and  other 
NGSO  FSS  gateway  parameters.  We  also 
note  that  the  Commission  has  not  yet 
decided  whether  to  expand  CARS 
eligibilit)'  to  include  private  cable 
operator  ("PCO")  operations  in  the 
12.75-13.25  GHz  band;  this  decision 
will  be  made  in  CS  Docket  No.  99-250. 
Nonetheless,  the  sharing  potential 
between  NGSO  FSS  and  CARS  depends 
primarily  on  the  technical  and  operation 
characteristics  of  the  services,  not 
licensee  eligibility.  Consequently,  we 
see  no  need  to  defer  our  decision 
regarding  NGSO  FSS  use  of  this  band. 

NGSO  FSS  Gateway  Uplink  Bands: 
13.75-14.0  GHz 

40.  We  adopt  oiir  proposal  to  allow 
NGSO  FSS  Gateway  uplink  operations 
in  the  13.8-14.0  GHz  band  and  find  that 
the  agreements  at  WRC-2000  justify 
permitting  NGSO  FSS  Gateway  uplink 
operations  in  the  13.75-13.80  GHz 
portion  as  well.  Although  the 
Department  of  Defense  ("DoD")  and  the 
National  Telecommxmications  and 
Information  Administration, 
Department  of  Commerce  ("NTIA") 
express  some  reservations,  they  are 
primarily  concerned  about  interference 
that  may  be  caused  to  FSS  operations 
from  the  radiolocation  service.  Fiuther, 
NTIA  is  concerned  vdth  WRC-2000 
changes  to  footnote  S5.502  would 
constrain  radiolocation  operations  by 
limiting  the  effective  isotropic  radiated 
power  ("e.i.r.p").  of  a  radiolocation 
station  to  59  dBW  in  all  directions, 
rather  than  just  in  the  direction  of  the 
geostationary  orbital  arch,  as  previously 
required.  While  these  concerns  continue 
to  be  an  issue  that  will  be  addressed  at 
the  2003  World  Radio  Conference 
("WRC-2003"),  we  see  no  reason  to 
withhold  this  band  &t)m  NGSO  FSS  use. 
FSS  entities  were  aware  of  existing  high 
powered  radiolocation  operations  when 
they  requested  access  to  this  spectrum. 
Therefore,  we  believe  FSS  systems  can 
design  their  satellites  to  compensate  for 
incumbent  operations  and  find  usable 
spectral  capacity  in  this  spectnun.  At 
the  same  time,  FSS  entities  will  not  be 
permitted  to  claim  protection  fi'om 
radiolocation  operations. 

41.  At  this  time,  we  are  not 
implementing  the  specific  WRC-2000 
changes  to  footnote  S5.502  in  oiu-  Table 
of  Frequency  Allocations  due  to 
concerns  of  NTIA.  However,  some 
aspects  of  the  new  footnote  are  worth 
adopting,  such  as  removing  the 
minimum  power  requirement  on  FSS 


operations  in  the  13.75-14.0  GHz  band. 
As  stated,  FSS  licensees  are  aware  of  the 
interference  environment  in  this  band 
due  to  inciunbent  radiolocation 
operations  and  should  be  permitted  to 
operate  at  lower  powers  if  they  can 
achieve  communications.  Therefore,  we 
are  adopting  a  new  footnote  US356  that 
is  the  same  as  the  old  footnote  S5.502 
regarding  limits  on  radiolocation 
operations,  but  it  removes  the  tninimnin 
power  requirement  for  FSS  operations. 
Further,  to  prevent  confusion,  we  vriil 
delete  S5.502  from  our  Table  of 
Frequency  Allocations. 

42.  Regarding  specific  concerns  with 
tracking  data  and  relay  satellite  system 
("TDRSS")  operations  in  the  13.75- 
13.80  GHz  portion  and  the  WRC-2000 
changes  to  footnote  S5.503,  we  note  that 
the  51  dBW/6  megahertz  e.i.r.p.  density 
limit  was  developed  considering  TDRSS 
operations  and  should  be  adequate. 
However,  NTIA  indicates  that  the 
National  Aeronautic  and  Space 
Administration  ("NASA")  has 
requirements  for  TDRSS  protection 
across  a  10  megahertz  segment  at  13.77- 
13.78  GHz  to  accommodate 
communications  with  the  International 
Space  Station.  We  find  it  is  important  to 
protect  TDRSS  operations  in  this  band 
because  they  support  missions  that 
include  manned  flight.  Therefore,  we 
will  extend  the  e.i.r.p.  density  limit 
across  the  10  megahertz  segment  as 
requested  by  NTIA  by  adopting  new 
footiiote  US357  for  all  FSS  earth 
stations,  which  accomplishes  the  goals 
of  S5.503  (WRC-2000),  but  protects 
TDRSS  across  the  13.77-13.78  GHz 
band.  Accordingly,  we  remove  footnote 
S5,503  bom  our  Table  of  Frequency 
Allocations.  We  also  modify  §  25.204(f) 
of  our  Rules  to  reflect  these  new  power 
requirements  for  FSS  operations  in  the 
13.75-14.0  GHz  band.  We  believe  this 
limit  will  protect  NASA  TDRSS 
operations  from  different  types  of  NGSO 
FSS  systems  and  not  only  the  SkyBridge 
specific  design.  Nevertheless,  we 
maintain  the  requirements  of  US337 
that  earth  stations  in  the  FSS  coordinate 
on  a  case-by-case  basis  with  NTIA's 
Frequency  Advisory  Subcommittee 
("FAS")  in  order  to  minimize 
interference  to  TDRSS  operations.  Any 
further  interference  concerns  regarding 
NGSO  FSS  and  TDRSS  operations  can 
be  addressed  further  in  the  coordination 
process. 

43.  We  find  that  the  technical 
requirements  adopted  are  adequate  to 
permit  spectrum  sharing  throughout  the 
13.75-14.0  GHz  band.  Further,  any 
additional  frequency  sharing  concerns 
can  be  addressed  in  the  coordination 
process  of  FSS  earth  stations  in  the 
13.75-14.0  GHz  band  with  Federal 
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Government  operations  through  NTIA's 
FAS.  FAS  coordination  will  ensure  that 
FSS  earth  stations  do  not  interfere  with 
receiving  radiolocation  stations,  the 
TDRSS  forward  link-to-low  earth  orbit 
satellite  ("LEO"),  and  the  TDRSS 
receiving  earth  stations  located  at  White 
Sands  Complex,  NM  and  Guam.  We 
note  that  FSS  earth  stations  that  share 
spectrum  with  Federal  Government 
operations  are  required  to  coordinate 
with  the  FAS  to  avoid  interference 
problems  to  Federal  Government 
receiving  stations.  Additionally,  FSS 
entities  will  not  be  permitted  to  claim 
protection  from  radiolocation 
operations. 

44.  Finally,  we  adopt  the  same  EPFDup 
limits  for  the  13.75-14.0  GHz  band  that 
we  adopt  for  the  12.75-13.25  and  14- 
14.5  GHz  bands,  as  contained  in 

§  25.208(k)  of  the  Commission's  Rides. 
We  find  these  limits  are  equally 
applicable  to  both  bands  because  the 
sharing  environments  between  NGSO 
FSS  and  GSO  FSS  systems  are  similar. 

GSO  FSS  Gateway  Uplink  Bands:  14.4- 
14.5  GHz 

45.  We  find  the  EPFDup  limits  that  we 
are  adopting  for  the  12.75-13.15  GHz 
and  13.2125-13.25  GHz  bands  to  permit 
sharing  between  GSO  FSS  uplinks  and 
NGSO  FSS  gateway  uplinks  to  be 
equally  appropriate  to  permit  such 
sharing  in  the  14.4-14.5  GHz  band.  We 
also  find  that  permitting  NGSO  FSS 
gateway  uplink  use  of  the  14.4-14.5 
GHz  band  will  not  adversely  impact 
secondary  uses  of  the  band.  Finally,  we 
find  persuasive  SkyBridge's  and  Loral's 
contentions  that  also  permitting  NGSO 
FSS  user  terminal  use  of  the  band  is 
desirable  and  will  not  create  an 
unacceptable  interference  risk  to 
inciunbent  users.  Accordingly,  we  will 
permit  NGSO  FSS  uplink  use  of  the 
band  by  both  gateways  and  user 
terminals. 

NGSO  FSS  Gateway  Uplink  Bands: 
17.3-17.8  GHz 

46.  In  the  Report  and  Order  in  IB 
Docket  No.  98-172,  we  allocated  the 
17.3-17.7  GHz  band  to  the  Broadcast 
Satellite  Service  ("BSS"  also  referred  to 
as  Direct  Broadcast  Satellite,  or  "DBS") 
on  a  primary  basis,  effective  April  1, 
2007.  BSS,  by  definition,  is  in  the 
downlink  direction  only.  The 
corresponding  feeder  link  frequencies 
for  BSS  are  in  FSS  uplink  allocations. 
The  terms  BSS  and  DBS  have  the  same 
meaning,  and  can  be  used 
interchangeably.  While  the  Region  2 
BSS  allocation  covers  the  entire  17.3- 
17.8  GHz  band,  we  did  not  allocate  the 
17.7-17.8  GHz  sub-band  to  BSS 
operations  because  of  spectrum 


incompatibilities  with  existing 
terrestrial  fixed  operations  in  that  band. 
We  agree  with  EchoStar  and  DIRECTV 
that  sharing  of  the  17.3-17.7  GHz  band 
by  ubiquitous  BSS  downlinks  and 
NGSO  FSS  uplinks  would  be  difficidt. 
The  resulting  limitation  on  the  location 
of  BSS  receive  earth  stations  would  be 
overly  restrictive  on  ubiquitous  BSS 
receivers.  We  also  find  that  sharing  of 
the  17.3-17.7  GHz  band  between  the 
radiolocation  and  NGSO  FSS  operations 
would  be  problematic.  Further,  NTIA 
requests  that  the  Commission  not 
authorize  any  NGSO  FSS  operations  in 
the  17.3-17.7  GHz  band.  As  we  noted  in 
the  NPRM,  the  radiolocation  service  and 
GSO  BSS  feeder  links  are  able  to  share 
this  band  only  because  radiolocation 
systems  operate  at  powers  of  less  than 
51  dBW  in  the  direction  of  the  GSO  arc. 
Satellites  in  other  orbits  could  receive 
higher  levels  of  interference,  as 
radiolocation  systems  will  be  radiating 
indiscriminately  in  directions  outside  of 
the  plane  of  the  GSO  arc  in  a  manner 
that  is  not  able  to  be  predetermined  or 
constrained  in  order  to  fulfill  the 
functions  of  the  radiolocation  operation. 
Accordingly,  we  decline  to  allocate  the 
17.3-17.8  GHz  band  to  the  NGSO  FSS. 

NGSO  FSS  Service  Downlink  Bands: 
11.7-12.2  GHz 

47.  As  we  noted  in  the  NPRM,  the 
sharing  scenario  in  the  11.7-12.2  GHz 
band  raises  issues  similar  to  those 
regarding  NGSO  FSS  gateway 
downlinks  in  the  10.7-11.7  GHz  band. 
For  the  reasons  discussed  above,  we 
adopt  the  same  EPFDdown  limits  for 
NGSO  FSS  service  downlinks  in  the 
11.7-12.2  GHz  band  that  we  are 
adopting  for  NGSO  FSS  gateway 
downlinks  in  the  10.7-11.7  GHz  band. 
While  NGSO  FSS  service  downlink 
stations  will  be  ubiquitously  deployed 
and  will  have  different  antenna 
characteristics  than  the  gateway 
downlink  stations,  the  EPFDdown  limits 
were  developed  to  address  both  types  of 
operations.  We  also  conclude  that  since 
NGSO  FSS  gateway  stations  will  be 
operating  using  the  same  EPFDdown 
limits  as  NGSO  FSS  user  earth  station, 
NGSO  FSS  gateway  earth  station  may 
operate  in  this  11.7-12.2  GHz  band.  In 
addition,  we  adopt  the  same 
coordination  procedures  to  protect  GSO 
FSS  networks  using  sensitive  receiving 
earth  stations  with  very  large  antennas. 

NGSO  FSS  Service  Downlink  Bands: 
12.2-12.7  GHz 

48.  We  note  that  an  extensive  record 
has  been  filed  concerning  spectrum 
sharing  in  the  12.2-12.7  GHz  band  by 
NGSO  FSS,  BSS  and  MVDDS 
operations,  and  interested  parties 


subsequentiy  reached  a  compromise 
solution  to  NGSO  FSS  and  BSS  sharing 
issues  at  a  November  1999  WRC-2000 
Conference  Preparatory  Meeting 
{"CPM")  which  was  ultimately  adopted 
at  WRC-2000.  We  thus  find  that  we 
have  an  adequate  record  to  make 
decisions  on  future  NGSO  FSS,  MVDDS 
and  BSS  operations  in  the  12.2-12.7 
GHz  band. 

49.  We  are  allocating  the  12.2-12.7 
GHz  band  to  the  fixed  satellite  service 
for  use  by  non-geostationary  orbit 
satellite  downlink  operations  on  a  co- 
primary  basis.  This  action  will  be 
implemented  domestically  through  the 
adoption  of  footnote  S5.487A  into  our 
Table  of  Frequency  Allocations.  This 
footnote  allocation  for  NGSO  FSS 
operations  in  the  12.2-12-7  GHz  band 
was  established  at  the  1997  World  Radio 
Conference  ("WRC-1997")  and 
modified  at  WRC-2000,  and  we  find 
that  it  should  facilitate  the  delivery  of 
advanced  services  to  the  United  States, 
as  well  as  to  other  countries. 

50.  We  also  conclude  that  MVDDS 
can  operate  in  the  12.2-12.7  GHz  band 
under  the  existing  FS  allocation.  Under 
this  allocation,  MVDDS  operations 
would  not  be  permitted  to  cause 
harmful  interference  to  the  BSS  and 
would  operate  on  a  co-primary  basis  to 
NGSO  FSS.  We  find  that  the  public 
interest  would  be  served  by  allowing 
MVDDS  operations  in  this  band. 
MVDDS  could  be  used  to  deliver  a  wide 
array  of  video  programming,  including 
local  television,  and  data  services  on 
either  a  competitive  or  sole  source  basis 
in  both  urban  and  rural  areas.  While 
MVDDS  will  only  be  permitted  to  use 
the  12.2-12.7  GHz  band  for 
transmissions  to  its  subscribers,  we  find 
that  full  two-way  services  can  be 
achieved  using  spectnun  in  other  bands 
or  existing  wireline  networks  for  the 
return  link.  Terrestrial  MVDDS  systems 
would  intensively  reuse  available 
spectnun,  allowing  for  efficient  use  of 
the  band.  Furthermore,  it  is  feasible  to 
avoid  or  correct  harmful  interference 
situations  between  MVDDS  and  direct 
broadcast  satellite  ("DBS")  or  between 
MVDDS  and  NGSO  FSS.  As  discussed, 
spectrum  sharing  will  necessitate  some 
restrictions  on  MVDDS  antenna 
locations  and  transmitter  power  levels 
in  order  to  avoid  interference  to  DBS, 
and  could  require  coordination  with 
some  NGSO  FSS  systems. 

NGSO  FSS  Sharing  With  BSS 

51.  We  find  that  the  single-entry  and 
aggregate  EPFDdown  limits  we  are 
adopting  will  not  unduly  hinder  the 
growth  of  BSS,  as  proposed  in  the 
NPRM.  As  discussed  in  more  detail 
below,  the  ITU-R  considered  future  BSS 
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)  ystems  and  examples  of  advanced 
technology  BSS  links  (e.g.,  8PSK  digital 
modulation  and  improved  receiver 
temperature  of  80  degrees  Kelvin)  to 
develop  EPFDdown  limits  for  NGSO  FSS. 
In  addition,  future  BSS  systems  will  be 
able  to  take  into  accoimt  the  NGSO  FSS 
interference  environment. 

Single-Entry  EPFDdown  Limits 

I  j  52.  We  find,  based  upon  the  technical 
work  within  the  ITU,  and  the  record 
developed  in  this  proceeding,  that  the 
international  consensus  single-entry 
EPFDdown  limits  for  30  cm,  45  cm,  60 
cm,  90  cm,  120  cm,  180  cm,  240  cm  and 
300  cm  diameter  BSS  earth  station 
antennas  are  appropriate  for  protection 
of  GSO  BSS  systems  in  the  United 
States.  Specifically,  the  combination  of 
the  two  elements  comprising  these 
limits  (i.e.,  validation  including 
latitude-dependent,  and  operational) 
adequately  protect  the  U.S.  BSS 
systems.  We  adopt  these  limits  as  a  new 
rule  §  25.208(i)  of  the  Commission's 
Rules. 

53.  A  15-year  transition  period  will  be 
included  in  our  rules  and  the 
operational  limits  will  no  longer  apply 
to  NGSO  FSS  operators  fifteen  years 
from  the  effective  date  of  the  ndes  in 
this  First  R&O. 

Domestic  Implementation  of  Single- 
Entry  EFFDjuvin  Limits 

I I  54.  We  are  adopting  implementation 
procedures  for  single-entry  validation 
and  latitude-dependent  validation 
limits,  and  a  separate  set  of  procedures 
for  operational  limits.  In  addition  to 
ensuring  protection  of  BSS,  this  will 
assist  the  Commission  in  its  need  to 
confirm  to  the  FTU  that  the  appropriate 
limits  are  being  met.  Many  of  the 
implementation  procedures  we  discuss 
are  similar  to  the  procedures  we  adopt 
to  protect  GSO  FSS  networks  from 
NGSO  FSS. 

Domestic  Implementation  of  Single- 
Entry  Validation  and  Latitude- 
Dependent  Validation  Limits 

55.  As  with  the  validation  limits 
adopted  to  protect  GSO  FSS  operations, 
in  order  to  receive  a  favorable  finding  — 
internationally,  each  NGSO  FSS  system 
must  not  exceed  the  specified  validation 
EPFDdown  limits  when  analyzed  using 
the  rrU-BR  software.  We  believe  tiiat  it 
is  imperative  that  NGSO  FSS 
compliance  with  the  single  entry 
validation  EPFDdown  limits  be  verified 
during  the  domestic  licensing  process. 
We  will  also  require  an  NGSO  FSS 
applicant  to  demonstrate  prior  to 
licensing  that  it  meets  the  validation 
EPFDdown  limits  to  protect  GSO  BSS 
operations,  and  we  will  require  the 


NGSO  FSS  applicants  to  use  the 
software  developed  in  accordance  with 
the  ITU  software  specification  contained 
in  the  FTU-R  Recommendation 
BO. 1503.  This  software  has  been 
thoroughly  evaluated  by  the  ITU-R, 
including  by  U.S.  participants  in  the 
ITU-R  groups.  The  specific  information 
we  will  require  from  the  NGSO  FSS 
applicants  is  described  in  detail  in  the 
GSO  FSS  section  and  new  rule 
§  25.146(a)(1). 

Domestic  Implementation  of  EPFDdown 
Operational  Limits 

56.  We  will  also  require  an  NGSO  FSS 
applicant  to  demonstrate  prior  to 
becoming  operational  that  it  meets  the 
operational  EPFDdown  limits  to  protect 
GSO  BSS  operations.  In  addition,  imlike 
the  requirements  for  the  operational 
limits  with  the  ITU,  we  will  require 
NGSO  FSS  applicants  to  demonstrate 
that  they  will  meet  the  operational 
limits  to  protect  BSS  receive  earth 
stations  everywhere  in  Alaska,  or 
Hawaii  as  appropriate,  all  of  the  time. 
Therefore,  any  NGSO  FSS  applicant  that 
is  found  qualified  to  hold  a  space 
station  authorization  will  be  issued  a 
conditional  authorization.  Specifically, 
as  discussed  in  the  GSO  FSS  section, 
each  NGSO  FSS  licensee  issued  a 
conditional  authorization  must  submit, 
90  days  prior  to  operation,  technical 
information  demonstrating  compliance 
with  the  operational  limits  in  the  United 
States  NGSO  FSS  applicants  are  fully 
aware  of  oiu  requirements  well  in 
advance  of  their  actual  construction  and 
operation.  If  the  demonstration  shows 
that  the  limits  are  not  met,  we  will 
require  NGSO  FSS  systems  to  apply  all 
mitigation  techniques  necessary, 
including  any  changes  necessary  to  their 
system  design,  to  comply  with  the 
operational  limits.  In  addition,  if  an 
NGSO  FSS  system  exceeds  the 
operational  limits,  it  will  be  in  violation 
of  its  obligations  under  the  ITU  Radio 
Regulation  No.  S22.2,  as  well  as 
Commission  rules.  The  information  that 
we  will  require  NGSO  FSS  system 
licensees  to  submit  is  described  in  detail 
in  the  GSO  FSS  section  and  in  new  rule 
§  25.146(b)(2). 

Aggregate  EPFDdown  Limits 

57.  We  concluded  in  the  GSO  FSS 
section  on  aggregate  EPFD  down  limits, 
it  is  necessary  to  ensiu«  that  the 
maximum  aggregate  interference  level 
necessary  to  protect  GSO  BSS  is  not 
exceeded.  Therefore,  we  will  include  in 
our  rules  the  international  consensus 
aggregate  EPFDdownlimits  referred  to  in 
No.  S22.5K  and  contained  in  Table  [RES 
COM  5/6]-lD.  For  the  same  reasons 
discussed  in  the  GSO  FSS  section  on 


aggregate  EPFDdownlimits,  however,  we 
will  defer  a  decision  on  whether  NGSO 
FSS  applicants  shoidd  demonstrate  that 
that  they  can  meet  the  aggregate 
EPFDdownlimits  we  adopt  today,  to  the 
forthcoming  rule  making  addressing 
NGSO  to  NGSO  sharing,  or  to  tiie 
licensing  proceeding  itself. 

Protection  of  GSO  BSS  Telemetry, 
Tracking  and  Command 

58.  As  noted  in  the  NPRM,  the  issues 
that  are  specific  to  the  protection  of 
GSO  FSS  TT&C  operations  are  also 
relevant  for  the  protection  of  GSO  BSS 
TT&C  operations.  Therefore,  we  adopt 
the  same  decisions  that  are  discussed  in 
the  section  above  on  GSO  FSS  TT&C 
operations  for  the  GSO  BSS  TT&C 
operations. 

Other  DBS  Applications 

59.  As  noted  in  the  NPRM,  DIRECTV 
is  providing  DBS  to  antennas  mounted 
on  aircraft.  We  stated  our  belief  that  this 
type  of  mobile  operation  is  consistent 
with  the  allocation  because  the  DBS 
definition  in  the  Commission's  Rules 
does  not  limit  transmissions  to  fixed 
receive  earth  stations.  Nevertheless,  we 
requested  comment  on  whether  this 
type  of  BSS  operation  is  consistent  with 
tbe  Commission's  Rules  and  whether  it 
is  appropriate  to  protect  this  type  of 
reception.  If  so,  we  also  requested 
comment  on  what  EPFD  limits  would  be 
appropriate  to  protect  aircraft  mobile 
antennas. 

60.  No  party  internationally,  or  in  the 
domestic  proceeding,  proposed  any 
additional  specific  measiues  or  rules  to 
protect  this  type  of  DBS  receive  earth 
station  application.  Based  on  the  text  of 
the  CPM  Report,  and  the  latest  round  of 
comments,  it  appears  that  this  issue  has 
been  resolved  by  the  EPFDdownlimits 
that  we  are  adopting  today.  Therefore, 
we  do  not  find  it  necessary  to  adopt  any 
additional  measures  to  protect  DBS 
service  to  aircraft. 

MVDDS  Sharing  With  DBS 

61 .  We  conclude  that  MVDDS  can      - 
operate  in  the  12.2-12.7  GHz  band 
under  the  existing  primary  allocation, 
which  requires  that  a  Fixed  Service  not 
cause  harmful  interference  to  the  co- 
primary  BSS.  Section  2.1  of  our  rules 
defines  "harmful  interference"  as 
"interference  which  endangers  the 
functioning  of  a  radionavigation  service 
or  of  other  safety  services  or  seriously 
degrades,  obstructs,  or  repeatedly 
interrupts  a  radiocommunication 
service.  *  *  *  "  In  some  instances, 
spectrum  sharing  may  result  in  services 
causing  interference  or  degradation  to  or 
occasional  outages  of  other  services. 
Spectrum  management  decisions  often 
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address  this  issue  by  specifying 
operating  requirements  to  minimize  to 
the  greatest  extent  possible  the  level  to 
which  such  impacts  occur.  In  this 
proceeding,  we  find  that  we  can  develop 
operating  requirements  for  MVDDS  that 
will  ensure  that  DBS  operations  are  not 
seriously  degraded  or  subject  to 
repeated  interruptions  due  to  MVDDS 
operations,  thus  avoiding  any  harmful 
interference  to  DBS. 

62.  We  will  permit  a  terrestrial  point- 
to-multipoint  video  and  data 
distribution  service,  which  we  will  refer 
to  as  the  MVDDS,  to  operate  under  Part 
101  of  our  Rules  in  the  12.2-12.7  GHz 
band.  We  find,  howevw,  that 
determining  an  appropriate  increased 
unavailability  criterion  for  MVDDS 
must  take  into  accoimt  the  inherent 
differences  between  MVDDS  and  NGSO 
FSS  operations.  Because  an  NGSO  FSS 
system  operator  cannot  readily  tailor  its 
operations  to  BSS/DBS  systems  in 
different  geographic  areas,  WRC-2000 
developed  EPFD  values  that  reflect 
NGSO  FSS  impact  on  BSS/DBS  systems 
over  the  whole  NGSO  FSS  service  area 
(in  this  country,  the  entire  continental 
United  States).  By  contrast,  an  MVDDS 
system  operator  can  tailor  its  operations 
to  avoid  causing  harmful  interference  to 
BSS  systems  in  different  areas,  as  well 
as  to  individual  DBS  subscribers  in  the 
same  area.  We  wiU  also  require  each 
MVDDS  operator  to  mitigate 
interference  to  DBS  subscribers  within 
an  area  around  each  MVDDS  transmitter 
where  unavailability  to  such  subscribers 
would  otherwise  exceed  acceptable 
levels  because  of  MVDDS  transmissions. 
We  recognize  that  using  a  worst  case 
imavail^ility  criterion  to  any  DBS 
subscriber  may  pose  significant 
constraints  on  MVDDS  deplojmient,  but 
we  conclude  that  we  should  minimize 
any  potential  decrease  in  availability  to 
DBS  customers  located  in  close 
proximity  to  MVDDS  transmitters.  We 
find  that  such  an  approach  is  feasible 
because  an  MVDDS  operator  can 
customize  its  transmitter  deployment. 

63.  Finally,  we  find  that,  similar  to 
the  protection  criteria  developed  by 
WRC-2000  to  permit  NGSO  FSS/BSS 
sharing,  any  DBS  protection  criteria  that 
MVDDS  systems  must  meet  should  be 
based  on  a  standard  model  using 
available  historical  and  operational 
data. 

MVDDS  Sharing  With  NGSO  FSS 
Downlinks 

64.  After  reviewing  the  extensive 
filings  in  this  proceeding,  we  conclude 
that  NGSO  FSS  and  MVDDS  systems 
can  be  accommodated  in  the  12.2-12.7 
GHz  band  if  NGSO  FSS  systems  limit 
their  PFD  toward  MVDDS  receivers  and 


the  two  services  avoid  mainbeam  to 
mainbeam  interference.  We 
acknowledge  that  this  sharing 
arrangement  will  require  careful 
planning  and  engineering,  but  the 
public  will  benefit  from  these  efforts  to 
introduce  both  of  these  new  services. 
Further,  we  note  that  we  are  making 
available  to  NGSO  FSS  systems  an 
additional  500  megahertz  of  service 
downlink  spectrum  at  11.7-12.2  GHz 
that  will  not  be  encumbered  by  MVDDS 
operations.  We  believe  that  ciurent 
trends  in  spectrum  usage  require  us  to 
consider  more  complicated  and  creative 
sharing  arrangements. 

65.  With  respect  to  interference  that 
may  be  caused  by  MVDDS  transmitters 
to  NGSO  FSS  earth  stations,  such 
interference  could  occur  when  an  earth 
station  that  is  in  the  vicinity  of  an 
MVDDS  transmitter  tracks  the  NGSO 
FSS  satellite  into  view  of  the 
transmitter,  or  when  energy  fit>m  the 
MVDDS  transmitter  enters  the  side  and 
back  lobes  of  the  earth  station  at  a 
sufficient  signal  strength  to  cause 
harmful  interference.  Nevertheless,  we 
are  confident  that  MVDDS  transmitters 
will  not  threaten  the  viability  of  NGSO 
FSS  downlink  operations.  MVDDS 
operators  will  be  deploying  their 
transmitters  so  as  to  avoid  harmful 
interference. 

66.  Accordingly,  we  conclude  that 
MVDDS  and  NGSO  FSS  can  share  the 
12.2-12.7  GHz  band  on  a  co-primary 
basis.  This  more  intensive  use  of  the 
band  will  allow  a  wide  variety  of  new 
services  to  be  delivered  to  the  public. 
NGSO  FSS  operations  will  enable  the 
delivery  of  broadband  services  to 
anywhere  in  the  United  States, 
including  imserved  and  underserved 
areas.  MVDDS  operations  will  deliver 
competition  to  other  video  distribution 
and  data  services  and  offer  localized 
service  that  may  not  be  possible  through 
other  services.  A  future  NGSO  FSS 
licensing  proceeding  will  explore  the 
optimal  way  to  assign  spectrum  in  the 
12.2-12.7  GHz  band  to  facilitate 
spectrum  sharing  between  NGSO  FSS 
systems  and  MVDDS  systems. 

NGSO  FSS  Service  Uplink  Bands:  14.0- 
14.4  GHz 

67.  The  14.0-14.4  GHz  band  is 
allocated  on  a  primary  basis  for  FSS 
uplinks  and  is  heavily  used  by  very 
small  apertiue  terminal  ("VSAT") 
operations.  Additionally,  we  note  that 
the  14.2-14.4  GHz  band  segment  is 
allocated  on  a  secondary  basis  to  the 
mobile  service,  for  such  operations  as 
television  pickup  links  for  part  101 
licensees.  Finally,  we  noted  that  the 
entire  14.0-14.4  GHz  band  is  available 


for  secondary  land  mobile  satellite 
uplink  operations. 

68.  The  NGSO  FSS  uplink  user 
terminal  sharing  scenario  in  the  14.0- 
14.4  GHz  band  raises  issues  that  are 
similar  to  those  regarding  NGSO  FSS 
gateway  uplinks  in  the  12.75-13.25  and 
14.4-14.5  GHz  bands.  For  the  same 
reasons  stated  in  the  NGSO  FSS  gateway 
uplink  section,  we  adopt  the  EPFDup 
limits  contained  in  §  25.208(k)  of  our 
rules  to  protect  GSO  FSS  satellites  from 
NGSO  FSS  user  terminal  uplink 
operations  in  the  14.0-14.4  GHz  band. 
We  also  conclude  that  NGSO  FSS 
gateway  earth  stations  may  also  operate 
in  the  14.0-14.4  GHz  band,  since  NGSO 
FSS  gateway  uplinks  are  also  subject  to 
the  same  EPFDup  limits  as  NGSO  FSS 
user  terminal  uplinks. 

GSO  FSS  Arc  Avoidance 

69.  Consistent  with  our  proposal  in 
the  NPRM,  we  will  not  adopt  a  specific 
rule  that  requires  NGSO  FSS  systems  to 
employ  GSO  arc  avoidance.  NGSO  FSS 
operators  may  use  various  techniques, 
including  GSO  arc  avoidance,  to  meet 
the  EPFDup  and  EPFDdown  limits  we 
adopt  today.  Considering  that  the 
amoiint  of  arc  avoidance  needed  to  meet 
the  EPFDup  and  EPFDdown  limits  is 
entirely  dependent  on  the  NGSO  system 
design,  we  find  that  imposing  an 
additional  GSO  arc  avoidance 
requirement  would  be  an  unnecessary 
constraint  on  the  design  of  NGSO  FSS 
systems. 

GSO  FSS  Earth  Station  Power  Limits 

70.  We  believe  that  limiting  the  signal 
energy  radiated  by  GSO  FSS  earth 
stations  could  be  beneficial  to  NGSO 
FSS  systems  by  placing  an  upper  bound 
on  the  level  of  uplink  interference  that 
must  be  tolerated.  However,  adopting 
the  off-axis  e.i.r.p.  limits  proposed  in 
the  NPRM  for  within  ±  3  degrees  of  the 
GSO  would,  in  effect,  allow  GSO  FSS 
earth  stations  to  transmit  at  a  higher 
level  into  adjacent  GSO  FSS  satellites 
than  is  cvurently  permitted  under  our 
rules  and  would  be  disruptive  to  the 
vast  niunber  of  GSO  FSS  satellites  and 
earth  stations  in  operation.  The  same 
holds  true  for  the  off-axis  e.i.r.p.  density 
limits  that  were  adopted  by  WRC-2000. 
We  conclude  that  the  Commission's 
existing  part  25  rules  are  more 
restrictive  on  GSO  FSS  earth  stations 
than  both  the  limits  proposed  in  the 
NPRM  and  the  limits  adopted  at  WRC- 
2000.  Further,  the  Commission's  Rules 
limit  the  signal  energy  radiated  in  all 
off-axis  pointing  directions,  not  just 
within  ±3°  of  the  GSO  orbit,  thus 
alleviating  SkyBridge's  and  Boeing's 
concerns.  We  will  continue  to  require 
compliance  with  existing  Part  25  rules 
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for  off-axis  e.i.r.p.  limits  and  not  adopt 
the  proposed  rule  change.  In  regard  to 
SkyBridge's  and  GE's  suggestion  that 
liinits  also  be  placed  on  NGSO  FSS 
earth  station  off-axis  e.i.r.p.  density,  we 
believe  it  is  more  appropriate  to  address 
this  issue  in  a  forthcoming  Further 
Notice  of  Proposed  Rule  Making,  which 
also  addresses  sharing  among  multiple 
NGSO  FSS  systems. 

NGSO  FSS  User  Terminal  Earth  Station 
Antenna  Reference  Pattern 

71.  As  we  stated  in  the  NPRM,  we 
believe  that  the  use  of  higher 
performance  earth  station  antennas  will 
maximize  sharing  between  NGSO  FSS 
and  GSO  FSS  systems  and  use  of  the 
spectrum.  However,  we  recognize  that 
there  are  physical  limitations  on  the 
amount  of  sidelobe  suppression 
achievable  in  small  ear^  station 
antennas,  both  GSO  and  NGSO.  We  are 
confident  that  the  EPFDup  limits  we 
adopt  today  ensiue  protection  of  GSO 
FSS  satellites  fi-om  NGSO  FSS  earth 
station  transmissions.  Fiulher,  we  are 
confident  that  the  Further  Notice  of 
Proposed  Rule  Making  (Further  NPRM), 
66  FR  7607,  January  24,  2001,  will  result 
in  an  adequate  sharing  scenario  between 
NGSO  FSS  user  terminals  and  MVDDS 
operations.  Therefore,  while  specifying 
an  NGSO  FSS  user  terminal  antenna 
pattern  is  not  needed  for  sharing  with 
GSO  FSS  or  with  the  MVDDS,  it  may  be 
a  factor  to  consider  in  sharing  with 
other  NGSO  FSS  systems.  We  do  not  see 
the  need  at  this  time  to  specify  an  NGSO 
FSS  customer  premise  earth  station 
reference  antenna  pattern  and  defer  the 
issue  for  consideration,  as  necessary,  in 
a  separate  Notice  of  Proposed  Rule 
Making  addressing  sharing  issues 
among  NGSO  FSS  systems. 

NGSO  FSS  Gateway  Earth  Station 
Antenna  Reference  Pattern 

72.  We  believe  that  the  use  of  higher 
performance  earth  station  antennas  will 
maximize  inter-system  sharing  and 
efficient  use  of  the  spectrum.  In 
addition,  a  higher  performance  antenna 
reference  pattern  will  facilitate  sharing 
with  other  services.  For  example,  tighter 
patterns  will  reduce  separation 
distances  between  gateway  earth 
stations  and  terrestrial  stations  for 
certain  azimuths  around  the  gateway 
station.  Earth  station  technology  for  this 
size  antenna  is  advanced  to  the  stage 
where  it  can  meet  this  requirement. 
Accordingly,  we  will  require  NGSO  FSS 
gateway  earth  station  antennas  to  meet 
the  reference  pattern  of  29  -  25  log(6)  for 
all  directions.  We  have,  however, 
reconsidered  oiu*  proposal  to  not  allow 
10%  of  the  NGSO  FSS  earth  station 
sidelobe  peaks  to  exceed  the  envelope. 


The  design  considerations  for  both  GSO 
and  NGSO  FSS  earth  stations  are  similar 
and  we  will  allow  the  same  percentage 
of  peak  sidelobe  exceedance. 

RFSafiety 

73.  We  emphasize  that  all  FCC- 
regulated  transmitters,  including  the 
subscriber  terminals  used  in  FSS 
systems,  are  required  to  meet  the 
applicable  Commission  guidelines 
regarding  radiofrequency  exposure 
limits.  It  is  therefore  incumbent  upon 
NGSO  FSS  licensees  to  exercise 
reasonable  care  to  protect  users  and  the 
public  from  radiofrequency  exposure  in 
excess  of  the  Commission's  limits. 

74.  As  part  of  the  NGSO  FSS 
licensee's  obligation  to  exercise  such 
reasonable  care,  we  conclude  that  it 
must  ensure  that  subscriber  antennas 
are  labeled  to  give  notice  of  the 
potential  radiofrequency  safety  hazards 
from  these  antennas.  We  have 
previously  adopted  labeling 
requirements  for  LMDS,  MDS,  ITFS,  and 
24  GHz  service  anteimas,  which,  like 
NGSO  FSS's  antennas,  can  be  placed  at 
a  subscriber's  premises.  We  see  no 
reason  to  make  a  different  determination 
with  respect  to  labeling  for  NGSO  FSS's 
subscriber  antennas  than  we  made  for 
these  other  subscriber  antennas.  In 
addition,  we  have  recently  made 
labeling  a  condition  for  invoking 
protection  from  restrictions  that  impair 
the  installation,  maintenance,  or  use  of 
customer-end  antennas  that  are  used  to 
transmit  fixed  wireless  service,  where 
the  antenna  user  has  a  direct  or  indirect 
ownership  or  leasehold  interest  in  the 
property.  Accordingly,  we  are  amending 
Table  1  in  §  1.1307(b)  of  the 
Commission's  rules  to  provide  for 
labeling  requirements  for  NGSO 
subscriber  equipment. 

75.  Labeling  mformation  should 
include  minimum  separation  distances 
required  between  users  and  radiating 
antennas  to  meet  the  Commission's 
radiofrequency  exposiu^  guidelines. 
Labels  should  also  include  reference  to 
the  Conunission's  applicable 
radiofrequency  exposure  guidelines.  In 
addition,  the  instruction  manuals  and 
other  information  accompanying 
subscriber  transceivers  should  include  a 
full  explanation  of  the  labels,  as  well  as 
a  reference  to  the  applicable 
Commission  radiofrequency  exposiu« 
guidelines.  While  we  will  require 
licensees  to  attach  labels  and  provide 
users  with  notice  of  potentially  harmful 
exposure  to  radiofrequency 
electromagnetic  fields,  we  will  not 
mandate  the  specific  language  to  be 
used.  However,  we  will  require  use  of 
the  ANSI-specified  warning  symbol  for 
radiofrequency  exposure. 


Emission  Limits 

76.  In  the  NPRM,  we  proposed  that 
the  aggregate  power  flux  density  from 
all  NGSO  satellites  in  a  constellation 
would  have  to  be  below  -  255  dBW/mV 
Hz  to  protect  Radio  Astronomy  Service 
("RAS")  receivers  in  the  lO.fr-10.7  GHz 
band  from  harmful  interference. 

n.  Article  829  of  the  ITU  Radio 
Regulations  outlines  general  provisions 
for  the  protection  of  the  RAS. 
Specifically,  Article  S29  acknowledges 
the  sensitivity  of  RAS  operations  and 
encourages  administrations  to  cooperate 
in  protecting  RAS  operations  from 
interference.  Article  S29  also  identifies 
various  techniques  that  administrations 
may  use  to  protect  RAS,  such  as 
geographic  separation,  frequency 
separation,  time  sharing  and  power 
liinitations.  Article  S29  refers  to  ITU-R 
RA. 769-1,  which  establishes  protection 
criteria  for  various  radio  astronomy 
frequency  bands.  ITU-R  RA.  769-1  also 
recognizes  that  interference  to  radio 
astronomy  operations  from 
geostationary  satellites  is  a  special 
interference  case  because  the  signal 
energy  could  easily  be  observed  by  the 
RAS  receiving  antenna.  We  find  that 
non-geostationary  satellite  downlink 
operations  also  pose  a  significant 
interference  risk  to  radio  astronomy 
operations  unless  parties  make  an  active 
effort  to  avoid  interference.  The 
interference  limits  set  forth  in  ITU-R 
RA.  769-1  provide  reasonable  protection 
agadnstinterference  to  RAS  operations 
from  various  operations.  We  note  that 
the  ITU  is  studying  a  Draft  New 
Recommendation  that  woidd  specify, 
for  interference  evaluation,  a  separate 
criterion  for  data  loss  to  the  RAS  due  to 
interference  from  any  one  NGSO  FSS 
network,  in  any  frequency  band  which 
is  allocated  to  the  Radio  Astronomy 
Service  on  a  primary  basis.  Because  the 
Draft  New  Recommendation  regarding 
NGSO  FSS/RAS  sharing  is  still  under 
consideration,  we  decline  to  adopt 
specific  protection  limits  in  our  rules. 
Rather,  we  will  require  NGSO  FSS 
applicants  to  coordinate  and  reach  a 
mutually  acceptable  agreement  with  the 
RAS  facilities  that  use  the  10.6-10.7 
GHz  band  to  ensure  that  these  facilities 
are  adequately  protected  from 
interference.  We  find  that  requiring 
coordination  between  NGSO  FSS  and 
RAS  operations  presents  both  parties 
with  the  most  flexibility  to  reach 
agreement  on  the  protection  of  RAS. 
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Final  Regulatory  Flexibility  Anal3r8i8 

78.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA)'  an  Initial 
Regulatory  Flexibility  Analysis 
("DRFA")  was  incorporated  in  the  Notice 
of  Proposed  Rule  Making  ("NPRM")  in 
ET  Docket  No.  98-206.2  The 
Conunission  sought  written  public 
comment  on  the  proposals  in  the  NPRM, 
including  comment  on  the  IRFA.  This 
Final  Regulatory  Flexibility  Analysis 
("FRFA")  conforms  to  the  RFA.^  In 
addition  to  the  issues  discussed  below, 
the  IRFA  addressed  Northpoint 
Technology  Ltd.'s  propos^  to  allow 
terrestrial  operations  to  use  the  12.2- 
12.7  GHz  band  for  the  provision  of 
MVPD  services  and  data  services. 

A.  Need  for,  and  Objectives  of,  the 
Report  and  Order 

79.  In  this  First  Report  and  Order,  we 
permit  NGSO  FSS  operations  in  certain 
segments  of  the  10.7-14.5  GHz 
frequency  band  range,  and  adopt  rules 
and  policies  to  govern  such  operations. 
More  specifically,  we  amend  Parts  2  and 
25  of  our  rules  to  permit  NGSO  FSS 
space-to-earth  links  ("downlinks")  to 
operate  in  the  10.7-12.7  GHz  band  and 
for  NGSO  earth-to-space  links 
("uplinks")  to  operate  in  the  12.75- 
13.15  GHz.  13.2125-13.25  GHz  and 
13.8-14.5  GHz  bands.  These  downlink 
bands  are  generally  used  by 
geostationary-satellite  orbit  ("GSO") 
FSS  and  fixed  services.  The  uplink 
bands  are  used  by  GSO  FSS  operations, 
fixed  services,  mobile  services,  and 
Government  operations.  We  also  permit 
a  new  terrestrial  Multichannel  Video 
Distribution  and  Data  Service  (MVDDS) 
to  operate  in  the  12.2-12.7  GHz  band, 
but  defer  services  and  technical  rules  for 
the  MVDDS  to  our  companion  Further 
Notice  of  Proposed  Rule  Making. 

80.  These  new  satellite  and  terrestrial 
operations  can  increase  competition  and 
provide  new  advanced  services  to  the 
public.  Specifically,  NGSO  FSS  systems 
can  provide  new  bdgh-speed  data 
services  and  offer  additional 
comp>etition  to  other  satellite  services, 
and  terrestrial  wireless  and  wireline 
services.  The  MVDDS  can  provide  local 
television  and  data  services  and  provide 
additional  competition  to  both  cable 
and  Direct  Broadcast  Satellite  (DBS) 
systems.  There  is,  however,  extensive 
use  of  the  requested  frequency  bands  in 


'  See  5  use  603.  The  RFA.  see  5  U.S.C  601  et. 
seq.,  has  been  amended  by  the  Contract  With 
America  Advancement  Act  of  1996,  Public  Law 
104-121,  110  Stat.  »47  (1996)  (CWAAA).  Title  11  of 
the  CWAAA  is  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (SBREFA). 

2  See  Notice  of  Proposed  Rule  Making,  ET  Docket 
No.  96-206,  14  FCC  Red.  1131. 1194  (1998). 

>SeeSU.S.C604. 


the  United  States  and  these  inctmibent 
operations  provide  important  and 
valuable  services  to  the  public  that  we 
must  protect.  By  this  action,  we  provide 
for  the  introduction  of  new  advanced 
services  to  the  public,  while  permitting 
incumbent  services  to  operate  without 
harmful  interference. 

B.  Summary  of  Significant  Issues  Raised 
by  Public  Comments  In  Response  to  the 
IRFA 

81.  No  conmients  were  submitted  in 
response  to  the  IRFA. 

C.  Description  and  Estimate  of  the 
Number  of  Small  Entities  To  Which 
Rules  Will  Apply 

82.  The  RFA  generally  defines  the 
term  "small  entity"  as  having  the  same 
meaning  as  the  terms  "small  business," 
"small  organization,"  and  "small 
governmental  jurisdiction."*  In 
addition,  the  term  "small  business"  has 
the  same  meaning  as  the  term  "small 
business  concern"  under  the  Small 
Business  Act.^  A  small  business  concern 
is  one  which:  (1)  is  independently 
owned  and  operated;  (2)  is  not 
dominant  in  its  field  of  operation;  and 
(3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  ("SBA").^  A  small 
organization  is  generally  "any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field."  ^ 

83.  Regarding  incumbent  cable 
television  operations  in  the  12.75-13.25 
GHz  band,  the  SBA  has  developed  a 
definition  of  small  entities  for  cable  and 
other  pay  television  services,  which 
includes  all  such  companies  generating 
$11  million  or  less  in  revenue  annually. 
This  definition  includes  cable  systems 
operators,  closed  circuit  television 
services,  DBS  services,  multipoint 
distribution  systems,  satellite  master 
antenna  systems  and  subscription 
television  services.  According  to  the 
Census  Bureau,  there  were  1,788  total 
cable  and  other  pay  television  services 
and  1,423  had  less  than  $11  million  in 
revenue. 

84.  The  Communications  Act  also 
contains  a  definition  of  a  small  cable 


«Id.  Section  601(6). 

'  See  5  U.S.C.  601(3)  (incorporating  by  reference 
the  definition  of  "small  business  concern"  in  15 
U.S.C.  632).  Pursuant  to  the  RFA,  the  statutory 
definition  of  a  small  business  applies  "unless  an 
agency,  after  consultation  with  the  Office  of 
Advocacy  of  the  Small  Business  Administration 
and  after  opportunity  for  public  comment, 
establishes  one  or  more  definitions  of  such  term 
which  are  appropriate  to  the  activities  of  the  agency 
and  publishes  such  definition(s)  in  the  Federal 
Regfater."  5  U.S.C.  601(3). 

•See  Small  Business  Act.  IS  U.S.C  632  (1996). 

'See5U.S.C601(4). 


system  operator,  which  is  "a  cable 
operator  that,  directly  or  through  an 
affiliate,  serves  in  the  aggregate  fewer 
than  1  percent  of  all  subscribers  in  the 
United  States  and  is  not  affiliated  with 
any  entity  or  entities  whose  gross 
annual  revenues  in  the  aggregate  exceed 
$250,000,000."  The  Commission  has 
determined  that  there  are  61,700,000 
subscribers  in  the  United  States. 
Therefore,  we  found  that  an  operator 
serving  fewer  than  617,000  subscribers 
shall  be  deemed  a  small  operator,  if  its 
annual  revenues,  when  combined  with 
the  total  annual  revenues  of  all  of  its 
affiliates,  do  not  exceed  $250  million  in 
the  aggregate.  Based  on  available  data, 
we  find  that  the  number  of  cable 
operators  serving  617,000  subscribers  or 
less  totals  1,450.  We  did  not  request  nor 
did  we  collect  information  concerning 
whether  cable  system  operators  are 
affiliated  with  entities  whose  gross 
annual  revenues  exceed  $250,000,000, 
and  thus  are  unable  at  this  time  to 
estimate  with  greater  precision  the 
number  of  cable  system  operators  that 
would  qualify  as  small  cable  operators 
under  the  definition  in  the 
Communications  Act. 

85.  Regarding  incumbent  GSO  FSS 
satellite  use  and  the  proposed  NGSO 
FSS  use  in  these  requested  bands,  the 
Commission  has  not  developed  a 
definition  of  small  entities  applicable  to 
geostationary  or  non-geostationary  orbit 
fixed-satellite  service  applicants  or 
licensees.  Therefore,  the  applicable 
definition  of  small  entity  is  the 
definition  imder  the  Small  Business 
Administration  (SBA)  rules  applicable 
to  Communications  Services,  Not 
Elsewhere  Classified.  This  definition 
provides  that  a  small  entity  is  one  with 
$11.0  million  or  less  in  annual  receipts." 
According  to  Census  Bureau  data,  there 
are  848  firms  that  fall  under  the  category 
of  Communications  Services,  Not 
Elsewhere  Classified,  which  could 
potentially  fall  into  the  geostationary  or 
non-geostationary  orbit  fixed-satellite 
service  category.  Of  those, 
approximately  775  reported  annual 
receipts  of  $11  million  or  less  and 
qualify  as  small  entities.^  Generally, 
these  NGSO  and  GSO  FSS  systems  cost 
several  millions  of  dollars  to  construct 
and  operate.  Therefore  the  NGSO  and 
GSO  FSS  companies,  or  their  parent 


•See  13  CFR  121.201,  Standard  Industrial 
aassificaUon  (SIC)  Code  4899. 

"U.S.  Bureau  of  Census,  U.S.  Department  of 
Commerce,  1992  Census  of  Transportation. 
Communications,  Utilities,  UC92-S-1,  Subject 
Series,  Establishment  and  Firm  Size,  Table  2D, 
Employment  Size  of  Firms:  1992,  SIC  Code  4899 
(issued  May  1995). 
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companies,  rarely  qualify  under  this 
definition  as  a  small  entity. 

86.  Regarding  Auxiliary,  Special 
Broadcast  and  other  program 
distribution  services  in  the  Ku-band. 
This  service  involves  a  variety  of 
transmitters,  generally  used  to  relay 
broadcast  programming  to  the  public 
(through  translator  and  booster  stations) 
or  within  the  program  distribution  chain 
(from  a  remote  news-gathering  unit  back 
to  the  station).  The  Commission  has  not 
developed  a  definition  of  small  entities 
applicable  to  Broadcast  Auxiliary 
Station  (BAS)  licensees.  Therefore,  the 
applicable  definition  of  small  entity  is 
the  definition  under  the  Small  Business 
Administration  (SBA)  rules  applicable 
to  radio  broadcasting  stations  (SIC  4832) 
and  television  broadcasting  stations  (SIC 
4833).  These  definitions  provide, 
respectively,  that  a  small  entity  is  one 
with  either  $5.0  million  or  less  in 
annual  receipts  or  $10.5  million  in 
annual  receipts.  13  CFR  121.201,  SIC 
Codes  4832  and  4833.  There  are 
currently  3,237  FM  translators  and 
boosters,  and  2,964  TV  translators.  The 
FCC  does  not  collect  financial 
information  on  any  broadcast  facility 
and  the  Department  of  Commerce  does 
not  collect  financial  information  on 
these  auxiliary  broadcast  facilities.  We 
believe,  however,  that  most,  if  not  all,  of 
these  auxiliary  facilities  could  be 
classified  as  small  businesses  by 
themselves.  We  also  recognize  that  most 
translators  and  boosters  are  owned  by  a 
parent  station  which,  in  some  cases, 
would  be  covered  by  the  revenue 
definition  of  small  business  entity 
discussed  above.  These  stations  would 
likely  have  annual  revenues  that  exceed 
the  SBA  maximum  to  be  designated  as 

a  small  business  (as  noted,  either  $5 
million  for  a  radio  station  or  $10.5 
million  for  a  TV  station).  Furthermore, 
they  do  not  meet  the  Small  Business 
Act's  definition  of  a  "small  business 
concern"  because  they  are  not 
independently  owned  and  operated. 

87.  Incumbent  microwave  services  in 
the  10.7-11.7  GHz  and  12.75-13.25  GHz 
bands  include  common  carrier,  private 
operational  fixed,  and  BAS  services.  At 
present,  there  are  22,015  common 
carrier  licensees,  approximately  61,670 
private  operational  fixed  licensees  and 
broadcast  auxiliary  radio  licensees  in 
the  microwave  services.  Inasmuch  as 
the  Commission  has  not  yet  defined  a 
small  business  with  respect  to 
microwave  services,  we  will  utilize  the 
SBA's  definition  applicable  to 
radiotelephone  companies;  i.e.,  an 
entity  with  no  more  than  1,500  persons. 
13  CFR  121.201,  SIC  Code  4812.  We 
estimate,  for  this  purpose,  that  all  of  the 
Fixed  Microwave  licensees  (excluding 


broadcast  auxiliary  licensees)  would 
qualify  as  small  entities  under  the  SBA 
definition  for  radiotelephone 
companies. 

D.  Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

88.  We  will  apply  the  Part  25  rules 
governing  reporting  requirements  for 
NGSO  FSS  systems.  Specifically, 
licensees  are  required  to  file  an  annual 
report  with  the  Commission  describing: 
the  status  of  satellite  construction  and 
anticipated  launch  dates,  including  any 
major  delays  or  problems  encountered; 
a  listing  of  any  unscheduled  satellite 
outages  for  more  than  30  minutes 
including  the  cause(s)  of  any  such 
outages;  and  a  detailed  description  of 
the  utilization  made  of  each  satellite  on 
each  of  the  in-orbit  satellites. 

E.  Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

89.  The  Commission  adopts  technical 
rules  to  facilitate  spectrum  sharing 
between  new  NGSO  FSS  systems  in  the 
Ku  band  and  existing  services  in  this 
spectrum.  These  technical  rules  are 
intended  to  allow  new  entrants  into  the 
spectrum  without  causing  imacceptable 
interference  to  existing  and  future 
operations  of  incumbent  services.  We 
acknowledge  that  as  the  radio  spectrum 
is  increasingly  used,  it  becomes  more 
difficult  to  accommodate  all  requests  for 
access  to  the  radio  spectrum,  however, 
this  action  applies  existing  frequency 
coordination  procedures  to  NGSO  FSS 
systems  sharing  spectrum  with  fixed 
services.  Frequency  coordination  should 
ensure  that  new  operations  of  either 
service  will  protect  existing  operations 
and  have  access  to  spectrum  if  it  is 
technically  possible. 

90.  The  Commission  also  considered 
a  proposal  bom  the  Fixed  Service  (FS) 
community  to  set  aside  some  portion  of 
the  spectrum  in  the  10.7-11.7  GHz  band 
for  future  FS  deployment.  The 
Commission  declined  this  set  aside 
because  NGSO  FSS  and  fixed  systems 
should  be  able  to  coordinate  operations 
and  such  an  action  would  not  lead  to 
the  most  effective  use  of  the  spectrum. 
Additionally,  in  its  comments  and  in  a 
Petition  for  Rule  Making,  the  fixed 
community  requested  that  we  change 
some  aspects  of  the  coordination  and 
licensing  procediu^s  of  FSS  operations 
that  share  spectrum  with  fixed  services. 
Because  the  issues  raised  by  the  fixed 
community  address  several  spectrum 
bands  which  are  not  under 
consideration  in  this  proceeding,  we 
deferred  on  these  issues  to  another 
proceeding  that  will  address  all  these 


issues  before  NGSO  FSS  systems  are 
licensed  for  this  band. 

91.  Regarding  sharing  between  NGSO 
FSS  systems  and  broadcast  auxiliary 
("BAS")  operations,  the  Report  and 
Order  states  that  it  will  adopt  some  form 
of  geographic  protection  areas  for 
terrestrial  operations  in  those  bands 
used  by  NGSO  FSS  gateway  stations. 
These  protection  areas  will  be  defined 
in  a  future  proceeding,  but  are  intended 
to  facilitate  the  growth  of  terrestrial 
operations,  while  not  unnecessarily 
hindering  the  deployment  of  NGSO  FSS 
systems.  Further,  to  ensure  BAS 
operations  in  all  areas  can  continue  to 
operate  imencumbered  by  new  NGSO 
FSS  systems,  the  Report  and  Order  set 
aside  4  BAS  channels  for  exclusive  use 
in  all  areas  to  ensure  continued 
operations. 

92.  Report  to  Congress:  The 
Commission  will  send  a  copy  of  the 
Report  and  Order,  including  this  FRFA, 
in  a  report  to  be  sent  to  Congress 
pursuant  to  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  see  5  U.S.C.  801(a)(1)(A).  In 
addition,  the  Commission  will  send  a 
copy  of  the  Report  and  Order  including 
FRFA,  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration. 

List  of  Subjects 

47  CFR  Parti 

Administrative  practice  and 
procedure.  Satellites. 

47  CFR  Part  2 

Communications  equipment.  Radio. 

47  CFR  Part  25 

Communications  common  carriers. 
Communications  equipment.  Radio, 
Satellites. 

Federal  Communications  Commission 
William  F.  Caton, 

Deputy  Secretary. 

Rules  Changes 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  amends  47  CFR  parts  1,  2, 
and  25  as  follows: 

PART  1— PRACTICE  AND 
PROCEDURE 

1 .  The  authorify  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  151,  154(i).  154(i), 
155,  225.  303(r),  309  and  325(e). 

2.  Section  1.1307  (b)(1).  Table  1  is 
amended  by  revising  the  entry  for 
Satellite  Communications  (part  25)  to 
read  as  follows: 
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$1.1307    Actions  that  may  have  a 
significant  environmental  effect,  for  which 
Environmental  Assessments  (EAs)  must  be 
prepared. 


(b)*  *  * 


TABLE  1.— Transmitters,  Facilities  and  Operations  Subject  to  Routine  Environmental  Evaluation 


Service  (title  47  rule  part) 


Evaluation  required  If 


Satellite  Communications  (part  25) 


All  included.  In  addition,  for  NGSO  subscriber  equipment,  licensees  are  required 
to  attach  a  label  to  subscriber  transceiver  antennas  that: 

(1)  provides  adequate  notice  regarding  potential  radiofrequency  safety  hazards, 
e.g.,  information  regarding  the  safe  minimum  separation  distance  required  be- 
tween users  and  transceiver  antennas;  and 

(2)  references  the  applicable  FCC-adopted  limits  for  radiofrequency  exposure 
specified  In  §  1.1310  of  this  chapter. 


PART  2— FREQUENCY  ALLOCATIONS 
AND  RADIO  TREATY  MATTERS; 
GENERAL  RULES  AND  REGULATIONS 

3.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  302a,  303,  and 
336,  unless  otherwise  noted. 


4.  Section  2.106,  the  Table  of 
Frequency  Allocations,  is  amended  as 
follows: 

a.  Pages  63,  64,  and  65  are  revised. 

b.  In  the  list  of  International 
Footnotes,  under  I.  New  "S"  Numbering 
Scheme,  footnotes  S5.441,  S5.484A, 
S5.487A,  S5.488,  S5.492,  S5.502,  and 
S5.503  are  revised. 


c.  In  the  list  of  United  States  (US) 
Footnotes,  footnotes  US355,  US356,  and 
US357  are  added. 

d.  In  the  list  of  Non-Federal 
Government  (NG)  Footnotes,  footnotes 
NG104,  NG118,  and  NG143  are  revised. 

The  revisions  read  as  follows: 

§  2.106    Table  of  Frequency  Allocations. 

BILLING  CODE  Sn2-01-P 
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International  Footnotes 


/.  New  "S"  Numbering  Scheme 
•        •        *        *        * 

S5.441     The  use  of  the  bands  4  500- 
4  800  MHz  (space-to-Earth),  6  725-7  025 
MHz  (Earth-to-space)  by  the  fixed- 
satellite  service  shall  be  in  accordance 
with  the  provisions  of  Appendix  S30B. 
The  use  of  the  bands  10.7-10.95  GHz 
(space-to-Earth),  11.2-11.45  GHz  (space- 
to-Earth)  and  12.75-13.25  GHz  (Earth- 
to-space)  by  geostationary-satellite 
systems  in  the  fixed-satellite  service 
shall  be  in  accordance  with  the 
provisions  of  Appendix  S30B.  The  use 
of  the  bands  10.7-10.95  GHz  (space-to 
Earth),  11.2-11.45  GHz  (space-to-Earth) 
and  12.75-13.25  GHz  (Earth-to-space) 
by  a  non-geostationary-satellite  system 
in  the  fixed-satellite  service  is  subject  to 
application  of  the  provisions  of  No. 
S9.12  for  coordination  with  other  non- 
geostationary-satellite  systems  in  the 
fixed-satellite  service.  Non- 
geostationary-satellite  system  in  the 
fixed-satellite  service  shall  not  claim 
protection  from  geostationary-satellite 
networks  in  the  fixed-satellite  service 
operating  in  accordance  with  the  Radio 
Regulations,  irrespective  of^he  dates  of 
receipt  by  the  Bureau  of  the  complete 
coordination  or  notification 
information,  as  appropriate,  for  the  non- 
geostationary-satellite  systems  in  the 
fixed-satellite  service  and  of  the 
complete  coordination  or  notification 
information,  as  appropriate,  for  the 
geostationary-satellite  networks,  and 
No.  S5.43A  does  not  apply.  Non- 
geostationary-satellite  systems  in  the 
fixed-satellite  service  in  the  above  bands 
shall  be  operated  in  such  a  way  that  any 
unacceptable  interference  that  may 
occiu  diuing  their  operation  shall  be 
rapidly  eliminated. 

S5.484A    The  use  of  the  bands 
10.95-11.2  GHz  (space-to-Earth),  11.45- 
11.7  GHz  (space-to-Earth),  11.7-12.2 
GHz  (space-to-Earth)  in  Region  2, 12.2- 
12.75  GHz  (space-to-Earth)  in  Region  3, 
12.5-12.75  GHz  (space-to-Earth)  in 
•  Region  1, 13.75-14.5  GHz  (Earth-to- 
space),  17.8-18.6  GHz  (space-to-Earth), 
19.7-20.2  GHz  (space-to-Earth),  27.5- 
28.6  GHz  (Earth-to-space),  29.5-30  GHz 
(Earth-to-space)  by  a  non-geostationary- 
satellite  system  in  the  fixed-satellite 
service  is  subject  to  application  of  the 
provisions  of  No.  S9.12  for  coordination 
with  other  non-geostationary-satellite 
systems  in  the  fixed-satellite  service. 
Non-geostationary-satellite  systems  in 
the  fixed-satellite  service  shall  not  claim 
protection  from  geostationary-satellite 
networks  in  the  fixed-satellite  service 


operating  in  accordance  with  the  Radio 
Regulations,  irrespective  of  the  dates  of 
receipt  by  the  Bureau  of  the  complete 
coordination  or  notification 
information,  as  appropriate,  for  the  non- 
geostationary-satellite  systems  in  the 
fixed-satellite  service  and  of  the 
complete  coordination  or  notification 
information,  as  appropriate,  for  the 
geostationary-satellite  networks,  and 
No.  S5.43A  does  not  apply.  Non- 
geostationary-satellite  systems  in  the 
fixed-satellite  service  in  the  above  bands 
shall  be  operated  in  such  a  way  that  any 
unacceptable  interference  that  may 
occur  during  their  operation  shall  be 
rapidly  eliminated. 
•        *        •        •        * 

S5.487A    Additional  allocation:  in 
Region  1,  the  band  11.7-12.5  GHz,  in 
Region  2.  the  band  12.2-12.7  GHz  and, 
in  Region  3,  the  band  11.7-12.2  GHz, 
are  also  allocated  to  the  fixed-satellite 
service  (space-to-Earth)  on  a  primary 
basis,  limited  to  non-geostationary 
systems  and  subject  to  application  of  the 
provisions  of  No.  S9.12  for  coordination 
with  other  non-geostationary-satellite 
systems  in  the  fixed-satellite  service. 
Non-geostationary-satellite  systems  in 
the  fixed-satellite  service  shall  not  claim 
protection  from  geostationary-satellite 
networks  in  the  broadcasting-satellite 
service  operating  in  accordance  with  the 
Radio  Regulations,  irrespective  of  the 
dates  of  receipt  by  the  Bureau  of  the 
complete  coordination  or  notification 
information,  as  appropriate,  for  the  non- 
geostationary-satellite  systems  in  the 
fixed-satellite  service  and  of  the 
complete  coordination  or  notification 
information,  as  appropriate,  for  the 
geostationary-satellite  networks,  and 
No.  S5.43A  does  not  apply.  Non- 
geostationary-satellite  systems  in  the 
fixed-satellite  service  in  the  above  bands 
shall  be  operated  in  such  a  way  that  any 
imacceptable  interference  that  may 
occur  during  their  operation  shall  be 
rapidly  eliminated. 

S5.488    The  use  of  the  band  11.7- 
12.2  GHz  by  geostationary-satellite 
networks  in  die  fixed-satellite  service  in 
Region  2  is  subject  to  the  provisions  of 
Resolution  77  (WRC-2000).  For  the  use 
of  the  band  12.2-12.7  GHz  by  the 
broadcasting-satellite  service  in  Region 
2,  see  Appendix  S30. 
***** 

S5.492    Assignments  to  stations  of 
the  broadcasting-satellite  service  which 
are  in  conformity  with  the  appropriate 
regional  Plan  or  included  in  the  Regions 
1  and  3  List  in  Appendix  S30  may  also 
be  used  for  transmissions  in  the  fixed- 
satellite  service  (space-to-Earth), 
provided  that  such  transmissions  do  not 
cause  more  interference,  or  require  more 


protection  from  interference,  than  the 
broadcasting-satellite  service 
transmissions  operating  in  conformity 
with  the  Plan  or  the  List,  as  appropriate. 

***** 

55.502  In  the  band  13.75-14  GHz, 
an  earth  station  in  the  fixed-satellite 
service  shall  have  a  minimum  antenna 
diameter  of  4.5  m  and  the  e.i.r.p.  of  any 
emission  should  be  at  least  68  dBW  and 
should  not  exceed  85  dBW.  In  addition 
the  e.i.r.p.,  averaged  over  one  second, 
radiated  by  a  station  in  the  radiolocation 
or  radionavigation  services  shall  not 
exceed  59  dBW.  The  protection  of 
assignments  to  receiving  space  stations 
in  the  fixed-satellite  service  operating 
with  earth  stations  that,  individually, 
have  an  e.i.r.p.  of  less  than  68  dBW 
shall  not  impose  constraints  on  the 
operation  of  the  radiolocation  and 
radionavigation  stations  operating  in 
accordance  with  the  Radio  Regulations. 
No.  S5.43A  does  not  apply.  See 
Resolution  733  (WRC-2000). 

55.503  In  die  band  13.75-14  GHz, 
geostationary  space  stations  in  the  space 
research  service  for  which  information 
for  advance  publication  has  been 
received  by  the  Bureau  prior  to  31 
January  1992  shall  operate  on  an  equal 
basis  with  stations  in  the  fixed-satellite 
service;  after  that  date,  new 
geostationary  space  stations  in  the  space 
research  service  will  operate  on  a 
secondary  basis.  Until  those 
geostationary  space  stations  in  the  space 
research  service  for  which  information 
for  advance  publication  has  been 
received  by  the  Biueau  prior  to  31 
January  1992  cease  to  operate  in  this 
band: 

a.  The  e.i.r.p.  density  of  emissions 
from  any  earth  station  in  the  fixed- 
satellite  service  operating  with  a  space 
station  in  geostationary-satellite  orbit 
shall  not  exceed  71  dBW  in  the  6  MHz 
band  bom  13.772  to  13.778  GHz. 

b.  The  e.i.r.p.  density  of  emissions 
from  any  earth  station  in  the  fixed- 
satellite  service  operating  with  a  space 
station  in  non-geostationary-satellite 
orbit  shall  not  exceed  51  dBW  in  the  6 
MHz  band  from  13.772  to  13.778  GHz. 

Automatic  power  control  may  be  used 
'to  increase  the  e.i.r.p.  density  in  the  6 
MHz  band  in  this  frequency  range  to 
compensate  for  rain  attenuation,  to  the 
extent  that  the  power-flux  density  at  the 
fixed-satellite  service  space  station  does 
not  exceed  the  value  resulting  bom  use 
by  an  earth  station  of  an  e.i.r.p.  of  71 
dfiW  or  51  dBW,  as  appropriate,  in  the 
6  MHz  band  in  clear-sky  conditions. 

United  States  (US)  Footnotes 

***** 

US355    In  the  band  10.7-11.7  GHz. 
non-geostationary  satellite  orbit 
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licensees  in  the  fixed-satellite  service 
(space-to-Earth),  prior  to  commencing 
operations,  shall  coordinate  with  the 


following  radio  astronomy  observatories 
to  achieve  a  mutually  acceptable 
agreement  regarding  the  protection  of 


the  radio  telescope  fecilities  operating 
in  the  band  10.6-10.7  GHz: 


Observatory 


Arecibo  Obs  

Green  Bank  Telescope  (GET) 

Very  Large  Array  (VLA)  

Very  Long  Baseline  Array  (VLBA)  Stations: 

Pie  Town.  NM 

Kitt  Peak.  AZ  .-.. 

Los  Alamos.  NM  

Ft.  Davis.  TX 

N.  Ubeity,  lA  

Brewster,  WA 

Owens  Valley.  CA  

St.  Croix.  VI 

Hancock.  NH  

Mauna  Kea.  HI  


West  k>ngitude 


66E  45N  no 
79E  SON  240 
107E  37N  04O 

108E  07N  07O 
111E36N420 
106E  14N  420 
103E  56N  390 
91E34N  260 
119E40N55O 
118E  16N340 
64E35N03O 
71E59N  120 
155E27N290 


North  latitude 


18E  20N  460 
38E  25N  5O0 
34E04N44O 

34E  18N04O 
31E57N220 
35E46N30O 
30E38N06O 
41E46N  170 
48E  07N  530 
37E  13N  540 
17E  45N  310 
42E  56N  010 
19E  48N  160 


Elevation 


496  m 
825  m 
2126  m 

2371  m 
1916  m 
1967  m 
1615  m 
241  m 
255m 
1207  m 
16  m 
309m 
3720M 


US356    In  the  band  13.75-14  GHz,  an 
sarth  station  in  the  fixed-satellite 
service  shall  have  a  minimum  antenna 
diameter  of  4.5  m  and  the  e.i.r.p.  of  any 
emission  should  be  at  least  68  dBW  and 
should  not  exceed  85  dBW.  In  addition 
the  e.i.r.p.,  averaged  over  one  second, 
radiated  by  a  station  in  the  radiolocation 
service  towards  the  geostationary- 
satellite  orbit  shall  not  exceed  59  dBW. 
Receiving  space  stations  in  the  fixed- 
satellite  service  shall  not  claim 
protection  from  radiolocation 
transmitting  stations  operating  in 
accordance  with  the  United  States  Table 
of  Frequency  Allocations.  ITU  Radio 
RegiUation  No.  S5.43A  does  not  apply. 

US357    In  die  band  13.75-14  GHz, 
geostationary  space  stations  in  the  space 
research  service  for  which  information 
for  advance  publication  has  been 
received  by  the  ITU 
Radiocommunication  Bureau  (Bureau) 
prior  to  31  January  1992  shall  operate 
on  an  equal  basis  with  stations  in  the 
fixed-satellite  service;  after  that  date, 
new  geostationary  space  stations  in  the 
space  research  service  will  operate  on  a 
secondary  basis.  Until  those 
geostationary  space  stations  in  the  space 
research  service  for  which  information 
for  advance  publication  has  been 
received  by  the  Bureau  prior  to  31 
January  1992  cease  to  operate  in  this 
band: 

a.  The  e.i.r.p.  density  of  emissions 
bom  any  earth  station  in  the  fixed- 
satellite  service  operating  with  a  space 
station  in  geostationary-satellite  orbit 
shall  not  exceed  71  dBW  in  any  6  MHz 
band  from  13.77  to  13.78  GHz: 

b.  The  e.i.r.p.  density  of  emissions 
from  any  earth  station  in  the  fixed- 
satellite  service  operating  vtdth  a  space 
station  in  non-geostationary-satellite 
orbit  shall  not  exceed  51  dBW  in  any  6 
MHz  band  from  13.77  to  13.78  GHz. 


Automatic  power  control  may  be  used 
to  increase  the  e.i.r.p.  density  in  any  6 
MHz  band  in  these  frequency  ranges  to 
compensate  for  rain  attenuation,  to  the 
extent  that  the  power  flux-density  at  the 
fixed-satellite  service  space  station  does 
not  exceed  the  value  resulting  from  use 
by  an  earth  station  of  an  e.i.r.p.  of  71 
dBW  or  51  dBW,  as  appropriate,  in  any 
6  MHz  band  in  clear-sky  conditions. 

Non-Federal  Government  (NG) 
Footnotes 

***** 

NG104    The  use  of  the  bands  10. 7- 
11.7  GHz  (space-to-Earth)  and  12.75- 
13.25  GHz  (Earth-to-space)  by  the  fixed- 
satellite  service  in  the  geostationary- 
satellite  orbit  shall  be  limited  to 
international  systems,  i.e.,  other  than 
domestic  systems. 
***** 

NG118    In  the  bands  2025-2110 
MHz,  6875-7125  MHz,  and  12.7-13.25 
GHz,  television  translator  relay  stations 
may  be  authorized  to  use  frequencies  on 
a  secondary  basis  to  other  stations  in  the 
Television  Broadcast  Auxiliary  Service 
that  are  operating  in  accordance  with 
the  Table  of  Frequency  Allocations. 
***** 

NG143    In  the  band  11.7-12.2  GHz, 
protection  bom  harmful  interference 
shall  be  afforded  to  transmissions  from 
space  stations  not  in  conformance  with 
ITU  Radio  Regulation  S5.488  only  if  the 
operations  of  such  space  stations 
impose  no  unacceptable  constraints  on 
operations  or  orbit  locations  of  space 
stations  in  conformance  with  S5.488. 

PART  25— SATELLriE 
COMMUNICATIONS 

5.  The  authority  citation  for  part  25 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  701-744.  Interprets  or 
applies  Sections  4,  301,  302,  303;  307.  309 


and  332  of  the  Communications  Act,  as 
amended.  47  U.S.C.  Sections  154.  301.  302. 
303,  307.  309  and  332.  unless  otherwise 
noted. 

6.  Section  25.146  is  added  to  Subpart 
B  imder  the  undesignated  centerheading 
"Space  Stations"  to  read  as  follows: 

§  25.1 46    Ucansirtg  and  oparatirtg 
auttuMization  provisions  for  ttte  non- 
geostationary  satellite  orbit  ftxed-satellK* 
service  (NGSO  FSS)  in  ttte  t>artds  10.7  GHz 
to  14.5  GHz. 

(a)  A  comprehensive  technical 
showing  shall  be  submitted  for  the 
proposed  non-geostationary  satellite 
orbit  fixed-satellite  service  (NGSO  FSS) 
system  in  the  bands  10.7  GHz  to  14.5 
GHz.  The  technical  information  shall 
demonstrate  that  the  proposed  NGSO 
FSS  system  would  not  exceed  the 
validation  equivalent  power  flux- 
density  (EPFI))  limits  as  specified  in 
§  25.208  (g),  (k),  and  (1)  for  EPFDdown. 
and  EPFDup.  If  the  technical 
demonstration  exceeds  the  validation 
EPFD  limits  at  any  test  points  within  the 
U.S.  for  domestic  service  and  at  any 
points  outside  of  the  U.S.  for 
international  service  or  at  any  points  in 
the  geostationary  satellite  orbit,  as 
appropriate,  the  application  would  be 
unacceptable  for  filing  and  will  be 
returned  to  the  applicant  with  a  brief 
statement  identifying  the  non- 
compliance technical  demonstration. 
The  technical  showing  consists  of  the 
following: 

(1)  Single-entry  validation  equivalent 
power  flux-density,  in  the  space-to- 
Earth  direction,  (EPFDd„^r,)  limits,  (i) 
Provide  a  set  of  power  flux-density  (pfd) 
masks,  on  the  surface  of  the  Earth,  for 
each  space  station  in  the  NGSO  FSS 
system.  The  pfd  masks  shall  be 
generated  in  accordance  with  the 
specification  stipulated  in  the  ITU-R 
Recommendation  BO.  1503,  "Fimctional 
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Description  to  be  used  in  Developing 
Software  Tools  for  Determining 
Conformity  of  Non-GSO  ESS  Networks 
with  Limits  Contained  in  Article  S22  of 
the  Radio  Regulations."  In  particular, 
the  pfd  mask  must  encompass  the 
power  flux-density  radiated  by  the 
space  station  regardless  of  the  satellite 
transmitter  power  resource  allocation 
and  traffic/beam  switching  strategy  that 
are  used  at  different  periods  of  a  NGSO 
FSS  system  life.  The  pfd  masks  shall 
also  be  in  an  electronic  form  that  can  be 
accessed  by  the  computer  program 
contained  in  paragraph  (a)(l)(iii)  of  this 
section. 

(ii)  Identify  and  describe  in  detail  the 
assumptions  and  conditions  used  in 
generating  the  power  flux-density 
masks. 

(iii)  Provide  a  computer  program  for 
the  single-entry  EPFDdown  validation 
computation,  including  both  the  source 
code  and  the  executable  file.  This 
computer  program  shall  be  developed  in 
accordance  with  the  specification 
stipulated  in  the  ITU-R 
Recommendation  BO.  1503. 

(iv)  Identify  and  describe  in  detail  the 
necessary  input  parameters  for  the 
execution  of  the  computer  program 
identified  in  paragraph  (a)(l)(iii)  of  this 
section. 

(v)  Provide  the  result,  the  cumulative 
probability  distribution  function  of 
EPFD,  of  the  execution  of  the  computer 
program  described  in  paragraph 
(a)(l)(iii)  of  this  section  by  using  only 
the  input  parameters  contained  in 
paragraphs  (a)(l)(i)  and  (a)(l)(iv)  of  this 
section.  The  result  must  contain  the 
worst  three  (3)  test  points  in  the  U.S.  for 
domestic  service  and  the  worst  three  (3) 
test  points  on  each  continent,  except 
Antarctica,  outside  of  the  U.S.  for 
international  services,  and  as  many 
points  as  the  number  of  service  areas; 
i.e.,  foot-prints.  The  center  of  each  beam 
service  area  should  be  the  test  point 
coordinate. 

(2)  Single-entry  validation  equivalent 
power  flux-density,  in  the  Earth-to- 
space  direction,  EPFD^  limits,  (i) 
Provide  a  set  of  NGSO  FSS  earth  station 
maximum  equivalent  isotropically 
radiated  power  (e.i.r.p.)  mask  as  a 
function  of  the  off-axis  angle  generated 
by  a  NGSO  FSS  earth  station.  The 
maximum  e.i.r.p.  mask  shall  be 
generated  in  accordance  with  the 
specification  stipulated  in  the  ITU-R 
Reconunendation  BO.  1503.  In 
particular,  the  results  of  calculations 
encompass  what  would  be  radiated 
regardless  of  the  earth  station 
transmitter  power  resource  allocation 
and  traffic/beam  switching  strategy  are 
used  at  different  periods  of  a  NGSO  FSS 
system  life.  The  e.i.r.p.  masks  shall  also 


be  in  an  electronic  form  that  can  be 
accessed  by  the  computer  program 
contained  in  paragraph  (a)(2](iii]  of  this 
section. 

(ii)  Identify  and  describe  in  detail  the 
assiunptions  and  conditions  used  in 
generating  the  maximum  earth  station 
e.i.r.p.  mask. 

(ill)  Provide  a  computer  program  for 
the  single-entry  EPFDup  validation 
computation,  including  both  the  soiuce 
code  and  the  executable  file.  This 
computer  program  shall  be  developed  in 
accordance  with  the  specification 
stipulated  in  ITU-R  Recommendation 
BO.1503. 

(iv)  Identify  and  describe  in  detail  the 
necessary  input  parameters  for  the 
execution  of  the  computer  program 
identified  in  paragraph  (a)(2)(iii)  of  this 
section. 

(v)  Provide  the  result  of  the  execution 
of  the  computer  program  described  in 
paragraph  (a)(2)(iii)  of  this  section  by 
using  only  the  input  parameters 
contained  in  paragraphs  (a)(2)(i)  and 
(a)(2)(iv)  of  this  section.  The  result  must 
contain  an  EPFDup  for  every 
longitudinal  location  on  the 
geostationary  satellite  orbit  at  every  two- 
degree  spacing  that  is  visible  to  the  U.S. 
for  domestic  service  and  every  three- 
degree  longitudinal  location  in  the 
geostationary  satellite  orbit  for  service 
outside  of  the  U.S. 

(b)  Ninety  days  prior  to  the  initiation 
of  service  to  the  public,  the  NGSO  FSS 
system  licensee  shall  submit  a 
comprehensive  technical  showing  for 
the  non-geostationary  satellite  orbit 
fixed-satellite  service  (NGSO  FSS) 
system  in  the  bands  10.7  GHz  to  14.5 
GHz.  The  technical  information  shall 
demonstrate  that  the  NGSO  FSS  system 
is  expected  not  to  operate  in  excess  of 
the  additional  operational  EPFDdown 
limits  and  the  operational  EPFDdown 
limits  as  specified  in  §  25.208  (i),  (j)  and 
notes  2  and  3  to  the  table  in  paragraph 
(1).  If  the  technical  demonstration 
exceeds  the  additional  operational 
EPFDdown  limits  or  the  operational 
EPFDdown  limits  at  any  test  points  with 
the  U.S.  for  domestic  service  and  at  any 
test  points  out  side  of  the  U.S.  for 
international  service,  the  NGSO  FSS 
system  licensee  shall  not  initiate  service 
to  the  public  until  the  deficiency  has 
been  rectified  by  reducing  satellite 
transmission  power  or  other 
adjiistments.  This  must  be  substantiated 
by  subsequent  technical  showings.  The 
technical  showings  consist  of  the 
following: 

(1)  Single-entry  additional  operational 
equivalent  power  flux-density,  in  the 
space-to-Earth  direction,  (additional 
operational  EPFDd„^„)  limits,  (i)  Provide 
a  set  of  anticipated  operational  power 


flux-density  (pfd)  masks,  on  the  siu^ace 
of  the  Earth,  for  each  space  station  in 
the  NGSO  FSS  system.  The  anticipated 
operational  power  flux-density  masks 
could  be  generated  by  using  the  method 
specified  in  ITU-R  Recommendation 
BO.1503.  In  particular,  the  anticipated 
operational  pfd  mask  shall  take  into 
account  the  expected  maximum  traffic 
loading  distributions  and  geographic 
specific  scheduling  of  the  actual 
measured  space  station  antenna  patterns 
(see  §  25.210(k)).  The  anticipated 
operational  power  flux-density  masks 
shall  also  be  in  an  electronic  form  that 
can  be  accessed  by  the  computer 
program  contained  in  paragraph 
(b)(l)(iii)  of  this  section. 

(ii)  Identify  and  describe  in  detail  the 
assiimptions  and  conditions  used  in 
generating  the  anticipated  operational 
power  flux-densify  masks. 

(iii)  Provide  a  computer  program  for 
the  single-entry  additional  operational 
EPFDdown  verification  computation, 
including  both  the  soiuce  code  and  the 
executable  file.  This  computer  program 
could  be  developed  by  using  the  method 
specified  in  ITU-R  Recommendation 
BO.1503. 

(iv)  Identify  and  describe  in  detail  the 
necessary  input  parameters  for  the 
execution  of  the  additional  operational 
EPFDdown  verification  computer  program 
identified  in  paragraph  (b)(l)(iii)  of  this 
section. 

(v)  Provide  the  result,  the  ciunulative 
probability  distribution  function  of 
EPFD,  of  the  execution  of  the 
verification  computer  program 
described  in  paragraph  (b)(l)(iii)  of  this 
section  by  using  only  the  input 
parameters  contained  in  paragraphs 
(b)(l)(i)  and  (b)(l)(iv)  of  this  section. 
The  resiilt  must  contains  the  worst  three 
(3)  test  points  in  the  U.S.  for  domestic 
service  and  the  worst  three  (3)  test 
points  in  each  continent,  excluding 
Antarctica,  out  side  of  the  U.S.  for 
international  service  plus  as  many 
points  as  the  number  of  service  areas; 
i.e.,  foot-prints.  The  center  of  each  beam 
service  area  should  be  the  test  point 
coordinate. 

(2)  Operational  equivalent  power  flux- 
density,  space-to-Earth  direction, 
(operational  EPFDdown)  limits.  Using  the 
information  contained  in  (b)(1)  of  this 
section  plus  the  measured  space  station 
antenna  patterns,  provide  the  result  of 
the  execution  of  the  computer 
simulation  for  the  anticipated  in-line 
operational  EPFDdown  levels  for  the  3.0, 
4.5,  6.2  and  10  m  GSO  FSS  receiving 
earth  station  antennas  having  an 
efficiency  of  65%.  The  result  must 
contain  the  worst  three  (3)  test  points  in 
the  U.S.  for  domestic  service  and  the 
worst  three  (3)  test  points  per  continent. 
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exclude  Antarctica,  out  side  of  the  U.S. 
for  international  service  plus  as  many 
points  as  the  number  of  service  areas; 
i.e.,  foot-prints.  The  center  of  each  beam 
service  area  should  be  the  test  point 
coordinate.  In  addition,  also  using  the 
information  contained  in  (b)(1)  of  this 
section  plus  the  measured  space  station 
antenna  patterns,  provide  the  result  of 
the  execution  of  the  computer 
simulation  for  the  anticipated  in-line 
operational  EPFDdown  levels  for  the  180 
cm  GSO  BSS  receiving  earth  station 
antennas  in  Hawaii,  and  for  240  cm 
GSO  BSS  receiving  earth  station 
antennas  in  Alaska,  assuming  an 
efficiency  of  65%.  The  result  must 
contain  the  worst  test  point  in  Alaska 
and  Hawaii,  plus  as  many  points  as  the 
number  of  service  areas;  i.e.,  foot-prints 
in  these  areas,  using  the  center  of  each 
beam  service  area  should  be  the  test 
point  coordinate. 

(c)  The  NGSO  FSS  system  licensee 
shall,  on  June  30  of  each  year,  file  a 
report  with  the  International  Bureau  and 
the  Conunission's  Columbia  Operations 
Center  in  Colimibia,  Maryland, 
certifying  the  status  of  the  additional 
operational  EPFDdown  levels  into  the  3  m 
and  10  m  GSO  FSS  receiving  earth 
station  antennas,  the  operational 
EPFDdown  levels  into  the  3  m,  4.5  m,  6.2 
m  and  10  m  GSO  FSS  receiving  earth 
station  antennas  and  the  operational 
EPFDdown  levels  into  the  180  cm  GSO 


Where: 

Na  is  the  number  of  transmit  stations  in 
the  non-geostationary  satellite  orbit 
system  that  are  visible  from  the 
GSO  receive  station  considered  on 
the  Earth's  surface  or  in  the 
geostationary  satellite  orbit,  as 
appropriate; 
is  the  index  of  the  transmit  station 
considered  in  the  non-geostationary 
satellite  orbit  system; 

',  is  the  RF  power  at  the  input  of  the 
antenna  of  the  transmit  station, 
considered  in  the  non-geostationary 
satellite  orbit  system  in  dBW  in  the 
reference  bandwidth; 

Sj  is  the  off-axis  angle  between  the 
boresight  of  the  transmit  station 
considered  in  the  non-geostationary 
satellite  orbit  system  and  the 
direction  of  the  GSO  receive  station; 

!t,(2,)  is  the  transmit  antenna  gain  (as  a 
ratio)  of  the  station  considered  in 
the  non-geostationary  satellite  orbit 


BSS  receiving  earth  station  antennas  in 
Hawaii  and  240  GSO  BSS  receiving 
earth  station  antennas  Alaska. 

(d)  The  Commission  may  request  at 
any  time  additional  information  from 
the  NGSO  FSS  system  applicant  or 
licensee  concerning  the  EPFD  levels  and 
the  related  technical  showings. 

(e)  A  NGSO  FSS  system  licensee 
operating  a  system  in  compliance  with 
the  limits  specified  in  §  25.208  (g),  (i), 
(j).  (k),  (1)  and  (m)  shall  be  considered 
as  having  fulfilled  its  obligations  imder 
ITU  Radio  Regulations  provision  S22.2 
with  respect  to  any  GSO  network. 
However,  such  NGSO  FSS  system  shall 
not  claim  protection  fi^m  GSO  FSS  and 
BSS  networks  operating  in  accordance 
with  this  part  25  or  part  100  of  this 
chapter,  respectively,  and  the  ITU  Radio 
Regulations. 

(f)  Coordination  will  be  required 
between  NGSO  FSS  systems  and  GSO 
FSS  earth  stations  in  the  frequency  band 
10.7-12.75  GHz  when  all  of  the 
following  threshold  conditions  are  met: 

(1)  Bandwidth  overlap;  and 

(2)  The  satellite  network  using  the 
GSO  has  specific  receive  earth  stations 
which  meet  all  of  the  following 
conditions:  earth  station  antenna 
maximum  isotropic  gain  greater  than  or 
equal  to  64  dBi;  G/T  of  44  dB/K  or 
higher;  and  emission  bandwidth  of  250 
MHz;  and  the  EPFDdown  radiated  by  the 
satellite  system  using  the  NGSO  into  the 


EPFD  =  10  log 
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system  in  the  direction  of  the  GSO 
receive  station; 

di  is  the  distance  in  meters  between  the 
transmit  station  considered  in  the 
non-geostationary  satellite  orbit 
system  and  the  GSO  receive  station; 

N,  is  the  off-axis  angle  between  the 

boresight  of  the  antenna  of  the  GSO 
receive  station  and  the  direction  of 
the  ith  transmit  station  considered 
in  the  non-geostationary  satellite 
orbit  system; 

Gr(N,)  is  the  receive  antenna  gain  (as  a 
ratio)  of  the  GSO  receive  station  in 
the  direction  of  the  ith  transmit 
station  considered  in  the  non- 
geostationary  satellite  orbit  system; 

Gr.nax  is  the  maximum  gain  (as  a  ratio) 
of  the  antenna  of  the  GSO  receive 
station; 

***** 

NGSO  FSS  gateway  earth  station.  A 
gateway  earth  station  is  an  earth  station 
complex  consisting  of  multiple 


GSO  specific  receive  earth  station, 
either  within  the  U.S.  for  domestic 
service  or  any  points  outside  the  U.S. 
for  international  service,  exceeds 
- 174.5  dB(W/(mV40  kHz))  for  any 
percentage  of  time  for  NGSO  systems 
with  all  satellites  only  operating  at  or 
below  2500  km  altitude,  or  -  202  dB(W/ 
(m2/40  kHz))  for  any  percentage  of  the 
time  for  NGSO  systems  with  any 
satellites  operating  above  2500  km 
altitude. 

7.  Section  25.201  is  amended  by 
adding  the  following  definitions  in 
alphabetical  order  to  read  as  follows: 

§25.201     Definitions. 

***** 

Equivalent  power  flux-density.  The 
equivalent  power  flux-densify  (EPFD)  is 
the  simi  of  the  power  flux-densities 
produced  at  a  geostationary  satellite 
orbit  (GSO)  receive  earth  or  space 
station  on  the  Earth's  surface  or  in  the 
geostationary  satellite  orbit,  as 
appropriate,  by  all  the  transmit  stations 
within  a  non-geostationar>'  satellite  orbit 
fixed-satellite  service  (NGSO  FSS) 
system,  taking  into  accoimt  the  off-axis 
discrimination  of  a  reference  receiving 
antenna  assumed  to  be  pointing  in  its 
nominal  direction.  The  equivalent 
power  flux-densify,  in  dB(W/m-)  in  the 
reference  bandwidth,  is  calculated  using 
the  following  formula: 


interconnecting  earth  station  antennas 
supporting  the  communication  routing 
and  switching  functions  of  a  non- 
geostationary  satellite  orbit  fixed- 
satellite  service  (NGSO  FSS)  system  as 
a  whole.  A  gateway  earth  station  in  the 
NGSO  FSS: 

(1)  Does  not  originate  or  terminate 
radiocommuoication  traffic,  but 
interconnects  multiple  non-collocated 
user  earth  stations  operating  in 
frequency  bands  other  than  designated 
gateway  bands,  through  a  satellite  with 
other  primary  terrestrial  networks,  such 
as  the  public  switched  telephone 
network  (PSTN)  and/or  Internet 
networks. 

(2)  Is  prohibited  from  connecting 
directly  with  a  private  communication 
network. 

(3)  May  also  be  used  for  telemetry, 
tracking,  and  command  transmissions 
for  the  same  NGSO  FSS  system. 
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(4)  May  include  multiple  antennas, 
each  required  to  meet  the  antenna 
performance  standard  in  §  25.209(h), 
located  within  an  area  of  one  second 
latitude  by  one  second  longitude. 

(5)  Is  considered  as  a  separate  gateway 
earth  station  complex  if  it  is  out  side  of 
the  area  of  one  second  latitude  by  one 
second  longitude  of  paragraph  (4)  of  this 
definition ,  for  the  purposes  of 
coordination  with  terrestrial  services. 

*        •        *        •        * 

8.  Section  25.202  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

§  25.202    Frequencies,  frequency  tolerance 
and  emission  limitations. 

(a)(1)  Frequency  band.  The  following 
frequencies  are  available  for  use  by  the 
fixed-satellite  service.  Precise 
frequencies  and  bandwidths  of  emission 
shall  be  assigned  on  a  case-by-case 
basis.  The  Table  follows: 


Space-to-Earth  (GHz) 

Ear1h-to-Space  (GHz) 

3.7-4.2 1 

5.925-6.425 ' 

10.7-10.95 1« 

12.75-13.15112 

10.95-1 1.2 12 '2 

13.2125-13.25112 

11.2-11.45' 12 

13.75-14*12 

11.45-11.712" 

14-14.25 

11.7-12.23 

14.2-14.5 

12.2-12.7" 

13  17.3-1 7.8  » 

18.3-18.58' '0 

27.5-29.51 

18.5&-18.88'0" 

29.5-30 

18.8-19.3'' '0 

48.2-50.2 

19.3-19.78'o 

19.7-20.2 '0 

37.6-38.6 

40-41 

1  This  band  is  shared  coequally  with  terres- 
trial  radiocommunication  services. 

2  Use  of  this  band  by  geostationary  satellite 
orbit  satellite  systems  in  the  fixed-satellite 
service  is  limited  to  international  systems;  i.e., 
ottier  than  dorr^stic  systems. 

3  Fixed-satellite  transponders  may  be  used 
additionally  for  transmissions  In  ttie  broad- 
casting-satellite service. 

*  This  band  is  shared  on  an  equal  t>asis  with 
ttie  Govemment  radiolocation  service  and 
grandfathered  space  stations  in  ttie  Traddng 
and  Data  Relay  Satellite  System. 

5  In  this  band,  stations  In  the  radionavigation 
service  shall  operate  on  a  secondary  basis  to 
the  fixed-satellite  service. 

6  The  band  18.58-18.8  GHz  is  shared  co- 
equally with  existing'  terrestrial 
radiocommunicatlon  systems  until  June  8, 
2010. 

^The  band  18.8-19.3  GHz  is  shared  co- 
equally with  terrestrial  radiocommunicatton 
services,  until  June  8,  2010.  After  this  date, 
ttie  sub-band  19.26-19.3  GHz  is  shared  co- 
equally with  existing  ten'estrial 
radiocommunication  systems. 

8 The  use  of  the  band  19.3-19.7  GHz  by  the 
fixed-satellite  service  (space-to-Earth)  is  lim- 
ited to  feeder  links  for  the  mobile-satellite 
service. 

9  The  use  of  the  band  17.3-17.8  GHz  by  the 
fixed-satellite  service  (Earth-to-space)  is  lim- 
ited to  feeder  links  for  broadcasting-satellite 
servk»,  and  the  sub-band  17.7-17.8  GHz  Is 
shared  co-equally  with  terrestrial  fixed  sen^- 

K8S. 


i°This  band  is  shared  co-equally  with  the 
Federal  Govemment  fixed-satellite  service. 

"The  band  18.6-18.8  GHz  Is  shared  co- 
equally  with  the  non-Federal  Govemment  and 
Federal  Govemment  Earth  exploration-satellite 
(passive)  and  space  research  (passive)  serv- 
k%s. 

12  Use  of  this  band  by  non-geostationary 
satellite  orbit  systems  in  the  fixed-satellite 
service  is  limited  to  gateway  earth  statk>n  op- 
erations. 

13  Use  of  this  band  by  the  fixed-satellite 
sendee  is  limited  to  non-geostationary  satellite 
ort>it  systems. 


9.  Section  25.203  is  amended  by 
revising  paragraphs  (b),  (c),  and  (d)  to 
read  as  follows: 

§  25.203    Choice  of  sites  and  frequencies. 

***** 

(b)  An  applicant  for  an  earth  station 
authorization  in  a  frequency  band 
shared  with  equal  rights  with  terrestrial 
microwave  services  shall  compute  the 
great  circle  coordination  distance 
contour(s)  for  the  proposed  station  in 
accordance  with  the  procedures  set 
forth  in  §  25.251.  The  applicant  shall 
submit  with  the  application  a  map  or 
maps  drawn  to  appropriate  scale  and  in 
a  form  suitable  for  reproduction 
indicating  the  location  of  the  proposed 
station  and  these  contours.  These  maps, 
together  with  the  pertinent  data  on 
which  the  computation  of  these 
contours  is  based,  including  all  relevant 
transmitting  and/or  receiving 
parameters  of  the  proposed  station  that 
is  necessary  in  assessing  the  likelihood 
of  interference,  an  appropriately  scaled 
plot  of  the  elevation  of  the  local  horizon 
as  a  function  of  azimuth,  and  the 
electrical  characteristics  of  the  earth 
station  antenna(s),  shall  be  submitted  by 
the  applicant  in  a  single  exhibit  to  the 
application.  The  coordination  distance 
contour  plot(s),  horizon  elevation  plot, 
and  antenna  horizon  gain  plot(s) 
required  by  this  section  may  also  be 
submitted  in  tabular  numerical  format  at 
5°  azimuthal  increments  instead  of 
graphical  format.  At  a  minimum,  this 
exhibit  shall  include  the  information 
listed  in  paragraph  (c)(2)  of  this  section. 
An  earth  station  applicant  shall  also 
include  in  the  application  relevant 
technical  details  (both  theoretical 
calculations  and/or  actual 
measurements)  of  any  special 
techniques,  such  as  the  use  of  artificial 
site  shielding,  or  operating  procedures 
or  restrictions  at  the  proposed  earth 
station  which  are  to  be  employed  to 
reduce  the  likelihood  of  interference,  or 
of  any  particular  characteristics  of  the 
earth  station  site  which  coidd  have  an 
effect  on  the  calculation  of  the 
coordination  distance. 

(c)  Prior  to  the  fiUng  of  its  application, 
an  earth  station  applicant  shall 


coordinate  the  proposed  frequency 
usage  with  existing  terrestrial  users  and 
with  applicants  for  terrestrial  station 
authorizations  with  previously  filed 
applications  in  accordance  with  the 
following  procedure: 

(1)  An  applicant  for  an  earth  station 
authorization  shall  perform  an 
interference  analysis  in  accordance  with 
the  procedures  set  forth  in  §  25.251  for 
each  terrestrial  station,  for  which  a 
license  or  construction  permit  has  been 
granted  or  for  which  an  application  has 
been  accepted  for  filing,  which  is  or  is 
to  be  operated  in  a  shared  frequency 
band  to  be  used  by  the  proposed  earth 
station  and  which  is  located  within  the 
great  circle  coordination  distance 
contour(s)  of  the  proposed  earth  station. 

(2)  The  earth  station  applicant  shall 
provide  each  such  terrestrial  station 
licensee,  permittee,  and  prior  filed 
applicant  with  the  technical  details  of 
the  proposed  earth  station  and  the 
relevant  interference  analyses  that  were 
made.  At  a  minimum,  the  earth  station 
applicant  shall  provide  the  terrestrial 
user  with  the  following  technical 
information: 

(i)  The  geographical  coordinates  of  the 
proposed  earth  station  antenna(s), 

(ii)  Proposed  operating  frequency 
band(s)  and  emission(s), 

(iii)  Antenna  center  height  above 
ground  and  groimd  elevation  above 
mean  sea  level, 

(iv)  Antenna  gain  pattem(s)  in  the 
plane  of  the  main  beam, 

(v)  Longitude  range  ojf  geostationary 
satellite  orbit  (GSO)  satellites  at  which 
antenna  may  be  pointed,  for  proposed 
earth  station  antenna(s)  accessing  GSO 
satellites, 

(vi)  Horizon  elevation  plot, 

(vii)  Antenna  horizon  gain  plot(s) 
determined  in  accordance  with  §  25.251 
for  satellite  longitude  range  specified  in 
paragraph  (c)(2)(v)  of  this  section,  taking 
into  account  the  provisions  of  §  25.251 
for  earth  stations  operating  with  non- 
geostationary  satellites, 

(viii)  Minimum  elevation  angle, 

(ix)  Maximum  equivalent 
isotropically  radiated  power  (e.i.r.p.) 
density  in  the  main  beam  in  any  4  kHz 
band,  (dBW/4  kHz)  for  frequency  bands 
below  15  GHz  or  in  any  1  MHz  band 
(dBW/MHz)  for  frequency  band  above 
15  GHz. 

(x)  Maximum  available  RF  transmit 
power  density  in  any  1  MHz  band  and 
in  any  4  kHz  band  at  the  input  terminals 
of  the  antenna(s), 

(xi)  Maximum  permissible  RF 
interference  power  level  as  determined 
in  accordance  with  §  25.251  for  all 
applicable  percentages  of  time,  and 

(xii)  A  plot  of  great  circle 
coordination  distance  contom(s)  and 
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1  ain  scatter  coordination  distance 
( :ontour(s)  as  determined  by  §  25.251. 

(3)  The  coordination  procedures 
Specified  in  §  101.103  of  this  chapter 
and  §  25.251  shall  be  applicable  except 
that  the  information  to  be  provided  shall 
be  that  set  forth  in  paragraph  (c)(2)  of 
this  section,  and  that  the  30-day  period 
allowed  for  response  to  a  request  for 
coordination  may  be  increased  to  a 
maximiun  of  45  days  by  mutual  consent 
of  the  parties. 

(4)  Where  technical  problems  are 
resolved  by  an  agreement  or  operating 
arrangement  between  the  parties  that 
would  require  special  procediues  be 
taken  to  reduce  the  likelihood  of 
harmful  interference  (such  as  the  use  of 
artificial  site  shielding)  or  would  result 
in  lessened  quality  or  capacity  of  either 
system,  the  details  thereof  shall  be 
contained  in  the  application. 

(5)  The  Commission  may,  in  the 
coinse  of  examining  any  application, 
require  the  submission  of  additional 
showings,  complete  with  pertinent  data 
and  calculations  in  accordance  with 

§  25.251,  showing  that  harmful 
interference  is  not  likely  to  result  bom 
the  proposed  operation. 

(d)  An  applicant  for  an  earth  station 
authorization  shall  also  ascertain 
whether  the  great  circle  coordination 
distance  contoins  and  rain  scatter 
coordination  distance  contours, 
computed  for  those  values  of  parameters 
indicated  in  §  25.251  (Appendix  S7  of 
the  ITU  RR)  for  international 
coordination,  cross  the  boundaries  of 
another  Administration.  In  this  case,  the 
applicant  shall  furnish  the  Commission 
copies  of  these  contours  on  maps  drawn 
to  appropriate  scale  for  use  by  the 
[Commission  in  effecting  coordination  of 


I  ).7-11.7  in  all  Regions;  11.7-12.2  in  Region 
2;  12.2-12.5  in  Region  3;  and  12.5-12.75 
in  Regions  1  and  3. 


the  proposed  earth  station  with  the 
Administration(s)  affected. 

***** 

10.  Section  25.204  is  amended  by 
revising  paragraph  (f)  to  read  as  follows: 

§25.204    Power  limits. 

***** 

(f)  fri  the  band  13.75-14  GHz,  an  earth 
station  in  the  fixed-satellite  service  shall 
have  a  minimum  antenna  diameter  of 
4.5  m  and  the  e.i.r.p.  of  any  emission 
should  be  at  least  68  dBW  and  should 
not  exceed  85  dBW.  The  e.i.r.p.  density 
of  emissions  frt)m  any  earth  station  in 
the  FSS  operating  with  a  space  station 
in  geostationary-satellite  orbit  shall  not 
exceed  71  dBW  in  any  6  MHz  band  frt)m 
13.77  to  13.78  GHz.  The  e.i.r.p.  density 
of  emissions  from  any  earth  station  in 
the  FSS  operating  with  a  space  station 
in  non-geostationary-satellite  orbit  shall 
not  exceed  51  dBW  in  any  6  MHz  band 
bom  13.77  to  13.78  GHz.  Automatic 
power  control  may  be  used  to  increase 
the  e.i.r.p.  density  in  the  6  MHz  band  in 
this  frequency  range  to  compensate  for 
rain  attenuation,  to  the  extent  that  the 
power  flux-density  at  the  FSS  space 
station  does  not  exceed  the  value 
resulting  from  use  by  an  earth  station  of 
an  e.i.r.p.  of  71  dBW  or  51  dBW,  as 
appropriate,  in  the  6  MHz  band  in  clear- 
sky  conditions. 
***** 

11.  Section  25.208  is  amended  by 
revising  paragraph  (b)  and  adding  new 
paragraphs  (g),  (h).  (i),  (j),  (k),  (1),  and 
(m)  to  read  as  follows: 

S  25.208    Power  flux  density  limits. 

***** 

(b)  In  the  bands  10.95-11.2  and 
11.45-11.7  GHz  for  GSO  FSS  space 
stations  and  10.7-11.7  GHz  for  NGSO 


FSS  space  stations,  the  power  flux- 
density  at  the  Earth's  siuface  produced 
by  emissions  bom  a  space  station  for  all 
conditions  and  for  all  methods  of 
modulation  shall  not  exceed  the  lower 
of  the  following  values: 

(1)  - 150  dB(W/m2)  in  any  4  kHz 
band  for  angles  of  arrival  between  0  and 
5  degrees  above  the  horizontal  plane; 

- 150  +  (8-  5)/2  dB(W/m2)  in  any  4  kHz 
band  for  angles  of  arrival  (5)  (in  degrees) 
between  5  and  25  degrees  above  the 
horizontal  plane;  and  - 140  dB(W/m2) 
in  any  4  kHz  band  for  angles  of  arrival 
between  25  and  90  degrees  above  the 
horizontal  plane;  or 

(2)  - 126  dB(W/m2)  in  any  1  MHz 
band  for  angles  of  arrival  between  0  and 
5  degrees  above  the  horizontal  plane; 

- 126  +  (8-  5)/2  dB(W/m2)  in  any  1 
MHz  band  for  angles  of  arrival  (8)  (in 
degrees)  between  5  and  25  degrees 
above  the  horizontal  plane;  and  - 116 
dB(W/m2)  in  any  1  Nfflz  band  for  angles 
of  arrival  between  25  and  90  degrees 
above  the  horizontal  plane. 

Note  to  paragraph  (b):  These  limits  relate 
to  the  power  flux  density,  which  would  be 
obtained  under  assumed  free-space 
propagation  conditions. 


(g)  In  the  frequency  bands  10.7-11.7 
GHz  and  11.7-12.2  GHz.  the  single- 
entry  equivalent  power-flux  density  in 
the  space-to-Earth  direction  (EPFDjown). 
at  any  point  on  the  Earth's  surface, 
produced  by  emissions  from  all  co- 
frequency  space  stations  of  a  single  non- 
geostationary-satellite  orbit  (NGSO) 
system  operating  in  the  fixed-satellite 
service  (FSS)  shall  not  exceed  the 
following  limits  for  the  given 
percentages  of  time.  Tables  IG  and  2G 
follow: 


Table  1G.— Single-Entry  EPFDdown  Limits  for  Protection  of  0.6, 1.2,  3  and  10  Meter  GSO  FSS  Earth 

Station  Antennas  '  2 


Frequency  band  (GHz)  for  International 
Allocations 


Single-entry 

EPFDdown 

dB(W/m2) 


175.4 
-174 
170.8 
165.3 
160.4 
-160 
-160 


Percentage  of 

time  during 

which 

EPFDdown 

level  may  not 
be  exceeded 


R6f6r6rtC6 

bandwidth      I    F'e'efe^ce  antenna  diameter  and  reference 

radiation  pattem^ 


0 
90 
99 

99.73 

99.991 

99  997 

100 


(kHz) 


40 


60  cm,  Recommendation  ITU-R  S.I 428. 
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Table  1G.— Single-Entry  EPFDdow„  Umits  for  Protectton  of  0.6, 1.2.  3  and  10  Meter  GSO  FSS  Earth 

Station  Antennas  '  2— Continued 


Percentaoeof 

Frequency  band  (GHz)  for  International 
Allocations 

Single-entry 
EPFD*,w„ 
dB<W/m2) 

timedunng 
wtiich 

EPFDd„.„ 
level  may  not 
be  exceeded 

Reference 

bandwidtti 

(kHz) 

Reference  antenna  diameter  and  reference 
radiation  pattem^ 

10.7-11.7  in  all  Regions;  11.7-12.2  in  Region 

-181.9 

0 

1.2  m.  Recommendation  ITU-fl  S.I 428. 

2:  12.2-12.5  in  Region  3;  and  12.5-12.75 

-178.4 

99.5 

40 

in  Regions  1  and  3. 

-173.4 

-173 

-164 

-161.6 

-161.4 

-160.8 

-160.5 

-160 

-160 

99.74 
99.857 
99.954 
99.984 
99.991 
99.997 
99.997 
99.9993 
100 

- 

10.7  11.7  in  a(l  Regions;  11.7-12.2  in  Region 

-190.45 

0 

3  m.  Recommendation  ITU-R  S.I 428. 

2;  12.2-12.5  in  Region  3;  and  12.5-12.75 

-189.45 

90 

40 

in  Regions  1  and  3. 

-187.45 

-182.4 

-182 

-168 

-164 

99.5 

99.7 

99.855 

99.971 

99.988 

-162 
-160 
-160 

99.996 
99.999 

100 

10.7-11.7  in  all  Regions;  11.7-12.2  in  Region 

-195.45 

0 

10  m,  Recommendation  ITU-R  S.1428. 

2;  12.2-12.5  in  Region  3;  and  12.5-12.75 

-195.45 

99 

40 

in  Regions  1  and  3. 

-190 

-190 

-172.5 

-160 

99.65 

99.71 

99.99 

99.998 

-160 

100 

1  In  addition  to  ttie  limits  shown  In  Table  1G,  ttie  limits  sfrown  In  Table  2G  shall  apply  to  all  antenna  sizes  greater  than  60  cm  in  the  frequency 
bands  listed  In  Table  1G. 

2  For  each  reference  antenna  diameter,  the  limit  consists  of  the  complete  cun/e  on  a  plot  which  Is  linear  In  decibels  for  the  EPFD  levels  and 
logarithmic  for  ttie  time  percentages,  with  straight  lines  joining  the  data  points. 

3  The  earth  station  antenna  reference  radiatwn  patterns  are  to  be  used  only  for  the  calculation  of  interference  from  NGSO  FSS  systems  into 
GSO  FSS  systems. 

^» 

Table  2G.— Single-Entry  EPFDdown  Limits  Radiated  By  Non-GSO  FSS  Systems  At  Certain  Latitudes 


100%  of  the  time  EPFDdown  dB(W/(m2/40  kHz)) 

Latitude  (North  or  South  in  degrees) 

-160 

-160  +  3.4(57.5  -  1  Latitude  |)/4 

0  <  1  Latitude  |  <.  57.5. 
57.5  <  1  Latitude  |  ^  63.75 

-165  3 

63.75  <  1  Latitude  | 

Note  to  paragraph  (g):  These  limits  relate 
to  the  equivalent  power  flux  density,  which 
would  be  obtained  under  free-space 
propagation  conditions,  for  all  conditions 
and  for  all  methods  of  modulation. 


(h)  In  the  frequency  bands  10.7-11.7 
GHz  and  11.7-12.2  GHz,  the  aggregate 
equivalent  power-flux  density  in  the 
space-to-Earth  direction  (EPFX)down).  at 
any  point  on  the  Earth's  surface, 
produced  by  emissions  &t)m  all  co- 


fr^uency  space  stations  of  all  non- 
geostationary-satellite  orbit  systems 
operating  in  the  fixed-satellite  service 
(FSS)  shall  not  exceed  the  following 
limits  for  the  given  percentages  of  time. 
Tables  IH  and  2H  follow: 
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Table  1H.— Aggregate  EPFDdown  Limits  for  Protection  of  0.6, 1.2, 3  and  10  Meter  GSO  FSS  Earth  Station 

Antennas ' 


Frequency  band  (GHz)  for  International  Allo- 
cations 

Aggregate 
dB(W/m2) 

Percentage  of 

time  during 

which 

EPFDdown  may 

not  be 

exceeded 

M6T©rfinc6 

bandwidth 

(kHz) 

Reference  antenna  diameter  and  reference 
radiation  pattern  ^ 

1 3.7-11.7  in  all  Regions;  11.7-12.2  in  Region 
2;  12.2-12.5  in  Region  3;  and  12.5-12.75 
in  Regions  1  and  3. 

-170 

-168.6 

-165.3 

-160.4 

-160 

-160 

0 
90 

99 
99.97 
99.99 

100 

40 

60  cm,  Recommendation  ITU-R  S.1428. 

10.7-11.7  in  all  Regions;  11.7-12.2  in  Regkjn 
2;  12.2-12.5  in  Region  3;  and  12.5-12.75 
in  Regions  1  and  3. 

-176.5 

-173 

-164 

-161.6 

-164.4 

-160.8 

-160.5 

-160 

-160 

0 
99.5 

99.84 
99.945 
99.97 
99.99 
99.99 

99.9975 
100 

40 

1.2  m,  Recommendation  ITU-R  S.1428. 

10.7-11.7  in  ail  Regions;  11.7-12.2  in  Region 
2;  12.2-12.5  in  Region  3;  and  12.5-12.75 
in  Regions  1  and  3. 

-185 
-184 
-182 
-168 
-164 
-162 
-160 
-160 

0 

90 

99.5 

99.9 

99.96 

99.982 

99.997 

100 

40 

3  m.  Recommendation  ITU-fl  S.1428. 

10.7-11.7  in  all  Regkxis;  11.7-12.2  in  Region 
2;  12.2-12.5  in  Region  3;  and  12.5-12.75 
in  Regions  1  and  3. 

-190 
-190 
-166 
-160 
-160 

0 

99 

99.99 

99.996 

100 

40 

10  m,  Recommendation  ITU-R  S.1428. 

'  In  addition  to  the  Mmits  shown  in  Table  IH,  the  aggregate  EPFDdown  limits  shown  in  Table  2H  shall  apply  to  all  antenna  sizes  greater  than  60 
cm  in  tfte  frequency  bands  listed  In  Tal)le  1H. 

2  The  earth  station  antenna  reference  pattems  are  to  be  used  only  for  the  calculation  of  interference  from  NGSO  FSS  systems  into  GSO  FSS 
systems. 

Table  2H.— Single-Entry  EPFDdown  Limits  Radiated  By  Non-GSO  FSS  Systems  At  Certain  Utftudes 


100%  of  the  time  EPFDdo-n  dB(W/(mV40  kHz)) 

Latitude  (North  or  South  in  degrees) 

-160 

0  <  1  Latitude  j  <  57.5 
57.5  <  1  Latitude  |  <  63.75 
63.75  <  1  Latitude  j 

-160  +  3.4  (57.5  -  1  Utitude  |)/4  

-165.3 

Note  to  paragraph  (h):  These  limits  relate 
to  the  equivalent  power  flux  density,  which 
would  be  obtained  under  free-space 
propagation  conditions,  for  all  conditions 
and  for  all  methods  of  modulation. 

(i)  In  the  frequency  bands  10.7-11.7 
GHz  and  11.7-12.2  GHz,  the  additional 


operational  equivalent  power-flux 
density,  in  the  space-to-Earth  direction, 
(additional  operational  EPFDdown)  at  any 
point  on  the  Earth's  surface,  produced 
by  actual  operational  emissions  frttm  all 
co-&«quency  space  stations  of  a  non- 


geostationary-sateUite  orbit  (NGSO) 
system  operating  in  the  fixed-satellite 
service  (FSS)  shall  not  exceed  the 
following  operational  limits  for  the 
given  percentages  of  time: 


Additional  Operational  Limits  on  the  EPFDdown  Radiated  by  Non-GSO  FSS  Systems  Into  3  m  and  10  m  GSO 

FSS  Earth  Station  Antennas 


EPFDdown  dB(W/(m2/40  kHz)) 


Percentage  of  time  during 

which  EPfT3down  may  not  be 

exceeded 


Receive  GSO  earth  station 
antenna  diameter  (m) 


182 
■179 
•176 
•171 


99.9. 
99.94. 
99.97. 
99.98. 
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Additional  Operational  Umits  on  the  EPFDdown  Radiated  by  Non-GSO  FSS  Systems  Into  3  m  and  10  m  GSO 

FSS  Earth  Station  Antennas— Continued 


EPFDdown  dB(W/(m2/40  kHz)) 

Percentage  of  time  during 

wtiich  EPFDdown  may  not  be 

exceeded 

Receive  GSO  eartfi  station 
antenna  diameter  (m) 

-168             

99.984 

99.993. 
99.999. 
<99.99975. 

100. 

99.97. 

99.98. 

99.99. 

99.996. 

99.998 

99.999. 

99.9998. 

100. 

3. 

-165 

-163      

-161  25  

-161  25    

- 185                              

-183                   

-179         „ 

- 175 .-. 

-171   - 

10. 

-168 



-166  

-166    

Note  to  paragraph  (i):  These  limits  relate 
to  the  equivalent  power  flux  density,  which 
is  obtained  under  free-space  propagation 
conditions,  for  all  conditions  and  for  all 
methods  of  modulation. 


(j)  In  the  frequency  bands  10.7-11.7 
GHz  and  11.7-12.2  GHz,  the  operational 
equivalent  power-flux  density,  in  the 
space-to-Earth  direction,  (operational 
EPFDdown)  at  any  point  on  the  Earth's 
surface,  produced  by  actual  operational 


emissions  bom  the  in-line  co-frequency 
space  station  of  a  non-geostationary- 
satellite  orbit  (NGSO)  system  operating 
in  the  fixed-satellite  service  (FSS)  shall 
not  exceed  the  following  operational 
limits  for  100%  of  the  time: 


Operational  Limits  to  the  EPFDdown  Radiated  by  Non-GSO  FSS  Systems  in  Certain  Frequency  Bands^ 


Frequency  band  (GHz)  for  International  allocations 

bPFDdown 

dB{W/m2) 

Percentage 
of  time  dur- 
ing wfiicti 

EPFDdown 

may  not  be 
exceeded 

Reference 

bandwidtfi 

(kHz) 

Receive 
GSO  earth 
station  an- 
tenna di- 
ameter 2  (m) 

Orbital  inclination 

of  GSO  satelite 

(degrees) 

Prior  to  31  December  2005:  10.7-11.7  in  all  Regions;  11.7-12.2 
in  Regions  2;  12.2-12.5  in  Region  3;  and  12.5;-12.75  in  Re- 
gions 1  and  3 

-163 

-166 

-167.5 

-169.5 

-160 

-163 

-164.5 

-166.5 

100 
100 

40 
40 

3 

6 

9 

^18 

3 

6 

9 

^18 

Prior  to  31  December  2005:  10.7-11.7  in  all  Regions;  11.7-12.2 
in  Ftegion  2;  12.2-12.5  in  Region  3;  and  12.5-12.75  in  Regions 
1  and  3 

^5 

>2.5  and  54.5 

From  31  December  2005:  10.7-11.7  in  all  Regions;  11.7-12.2  in 
Region  2;  12.2-12.5  in  Region  3;  and  12.5-12.75  in  Regions  1 
and  3  

-161.25 

-164 

-165.5 

-167.5 

100 

40 

3 

6 

9 

>18 

^.5 

From  31  December  2005:  10.7-11.7  in  all  Regions;  11.7-12.2  in 
Region  2;  12.2-12.5  in  Region  3;  and. 12.5-12.75  in  Regions  1 
and  3  

-158.25 

-161 

-162.5 

-164.5 

100 

40 

3 

6 

9 

218 

>2.5  and  ^.5 

_L 


_L 


_L 


^  The  operational  limits  on  the  EPFDdown  radiated  t>y  non-GSO  FSS  systems  shall  be  ttie  values  given  in  Tat>le  2G  or  this  table,  whicfiever  are 
.Hie  rrwre  stnngent. 

^  For  antenna  diameters  between  the  values  given  in  this  tat>le,  the  limits  are  given  by  linear  interpolation  using  a  linear  scale  for  EPFDdown  in 
decibels  and  a  logarithmic  scale  for  antenna  diameter  in  meters. 


Note  to  paragraph  (j):  These  limits  relate 
to  the  operational  equivalent  power  flux- 


density  which  would  be  obtained  under  free- 
space  propagation  conditions,  for  all 


conditions,  for  all  methods  of  modulation 


Federal  Register / Vol.  66,  No.  33 /Friday.  February  16,  2001 /Rules  and  Regulations  10627 


and  for  the  specifled  inclined  GSO  FSS 
operations. 

(k)  In  the  fi^uency  bands  12.75- 
13.15  GHz,  13.2125-13.25  GHz  and 
13.75-14.5  GHz,  the  equivalent  power 


flux-density,  in  the  Earth-to-space 
direction,  (EPFDup)  produced  at  any 
point  on  the  geostationary  satellite  orbit 
(GSO)  by  the  emissions  from  all  co- 
frequency  earth  stations  in  a  non- 
geostationary  satellite  orbit  fixed- 


satellite  service  (NGSO  FSS)  system,  for 
all  conditions  and  for  all  methods  of 
modulation,  shall  not  exceed  the 
following  limits  for  the  specified 
percentages  of  time  limits: 


Limits  to  the  EPFDup  Radiated  by  NGSO  FSS  Systems  in  Certain  Frequency  Bands 


Frequency  band  (GHz)  for  International  Allocations 


2.5-12.75;  12.75-13.25;  13.75-14.5 


EPFDup 

dB(W/m2) 


160 


Percentage 
of  time  dur- 

irra  which 

EPFDup 

may  not  be 

exceeded 


100 


Reference 

t>arKlwidth 

(kHz) 


40 


RefererKe  antenna 
beamwidth  arxJ  ref- 
erence radiation 
pattern^ 


ITU-R  S.672-4, 
Ls=-20 


1  For  the  case  of  U  =  - 10,  the  values  a  =  1 .83  and  b  =  6.32  should  be  used  in  the  equations  in  ttie  Annex  of  Recommendation  ITU-R  S  672- 
*  .for  single-feed  circular  beams.  In  all  cases  of  U.  tfie  parabolic  main  beam  equation  should  start  at  zero. 


Note  to  paragraph  (k):  These  limits  relate 
to  the  uplink  equivalent  power  flux  density, 
which  would  be  obtained  under  free-space 
propagation  conditions,  for  all  conditions 
and  for  all  methods  of  modulation. 

(1)  In  the  frequency  bands  11.7-12.2 
GHz  and  12.5-12.75  GHz  in  Region  3, 


11.7-12.5  GHz  in  Region  1  and  12.2- 
12.7  GHz  in  Region  2,  the  single-entry 
equivalent  power-flux  density,  in  the 
space-to-Earth  direction,  (EPFDDOWN), 
at  any  point  on  the  Earth's  surface, 
produced  by  emissions  from  all  co- 


fi^quency  space  stations  of  a  single  non- 
geostationary-satellite  orbit  (NGSO) 
system  operating  in  the  fixed-satellite 
service  (FSS)  shall  not  exceed  the 
following  limits  in  Tables  IL  and  2L  for 
the  given  percentages  of  time: 


FABLE  1L.— Single-Entry  EPFDDown  Limits  for  Protection  of  30,  45,  60, 

90,  120,  180,  240  AND  300  CM  GSO 

BSS  Earth  Station  Antennas  '23 

Percentage  of 

Frequency  band  (GHz)  for  international 

EPDF  down 

time  during 
which 

Reference 

bandwidth 
(kHz) 

Reference  antenna  diameter  and  reference 

allocatkms 

dB(W/m2) 

EPFDdown 

level  may  not 

radiation  pattern* 

be  exceeded 

"1.7-12.5  in  Region  1;  1.7-12.2  and  12.5- 

-165.841 

0 

40 

30  cm 

12.75  in  Region  3;  12.2-12.7  in  Region  2. 

-165.541 

25 

Recomn^ndation  ITU-R 

-164.041 

96 

BO.  1443  Annex  1 

-158.6 

98.857 

-158.6 

99  429 

-158.33 
-158.33 

99.429 

99.429 

100 

'1.7-12.5  in  Region  1;  1.7-12.2  and  12.5- 

-175.441 

0 

40 

45  cm 

12.75  in  Region  3;  12.2-12.7  in  Region  2. 

-172.441 

66 

RecommerKlatton  ITU-R 

- 169.441 

97.75 

B0.1443  Annex  1 

-164 

99.357 

-160.75 

99.809 

-160 

-160 

100 

11.7-12.5  in  Region  1;  1.7-12.2  and  12.5- 

-176.441 

0 

40 

60  cm 

12.75  in  Region  3;  12.2-12.7  in  Region  2. 

-173.191 

97.8 

Recommendation  ITU-R 

- 167.75 

99.371 

BO.  1443  Annex  1 

-162 

99.886 

-161 

99.943 

-160.2 

99.971 

-160 

99.997 

-160 

100 

■ 
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Table  1L— Single-Entry  EPFDDown  Limits  for  Protection  of  30, 45,  60,  90, 120. 180,  240  and  300  CM  GSO 

BSS  Earth  Station  Antennas  '  2  3— Continued 


Percentage  of 

Frequency  band  (GHz)  for  international 

EPOFao«. 

time  during 
wtiich 

Reference 

Kaiv4yinHHi 

Reference  antenrta  diameter  and  reference 

allocations 

dB(W/m2) 

EPFD*,.. 

(kHz) 

radiation  pattern  * 

level  may  not 

be  exceeded 

11.7-12.5  in  Region  1;  1.7-12.2  and  12.5- 

-178.94 

0 

40 

90  cm 

12.75  in  Region  3;  12.2-12.7  in  Region  2. 

-178.44 

33 

Recommerxlation  ITU-R 

-178.44 

98 

B0.1443  Annex  1 

-171 

99.429 

-16S.S 

99.714 

-163 

99.857 

' 

-161 

99.943 

-160 

99.991 

-160 

100 

11.7-1Z5  in  Region  1;  1.7-12.2  and  12.5- 

-182.44 

0 

40 

120  cm 

1^75  in  Region  3;  12.2-12.7  in  Region  2. 

-180.69 

90 

Recommendation  ITU-R 

-179.19 

98.9 

B0.1443  Annex  1 

-178.44 

98.9 

-174.94 

-173.75 

-173 

-iee.5 

-167.8 
-184 

-161.9 
-161 

-160.4 
-160 

99.5 
99.68 
99.68 
99.85 

99.915 
99.94 
99.97 
99.99 

99.99d 

100 

11.7-12.5  in  Region  1;  1.7-12.2  and  12.5- 

-184.941 

0 

40 

180  cm3 

12.75  in  Region  3;  122-12.7  in  Region  2. 

- 184.101 

33 

Recormnendation  ITU— H 

-181.691 

98.5 

BO.  1443  Annex  1 

-176.25 

99.571 

-163.25 

99.946 

-161.5 

99.974 

-160.35 

99.993 

-180 

99.999 

-160 

100 

11.7-12.5  in  Region  1;  1.7-12.2  and  12.5- 

- 187.441 

0 

40 

240  cm2 

1^75  in  Region  3;  12.2-12.7  in  Region  2. 

-186.341 

33 

RecommerKlation  ITU-R 

-183.441 

99.25 

B0.1443  Annex  1 

-178 

99.786 

-161.4 

99.957 

-161.9 

99.983 

, 

-160.5 

99.994 

-160 

99.999 

-160 

100 

11.7-12.5  in  Region  1;  1.7-12.2  and  12.5- 

-191.941 

0 

40 

300  cm 

12.75  in  Region  3;  12.2-12.7  in  Region  2. 

- 189.441 

33 

Recommendation  ITU-R 

-185.941 

99.5 

BO.  1443  Annex  1 

-180.5 

99.857 

-173 

99.914 

-167 

99.951 

-162 

99.983 

-160 

99.991 

-160 

100 

^  For  BSS  antenna  diameters  180  cm,  240  cm  and  300  cm,  in  addition  to  the  single-entry  limits  shown  in  Table  1L,  the  lintits  in  Table  2L  shall 
also  apply  in  the  frequency  bar>d  listed  in  Table  1L 

2For  240  cm  GSO  BSS  earth  station  antennas  located  In  Alaska,  communicating  with  GSO  BSS  satellites  at  the  91°  W.L.,  101°  W.L,  110° 
W.L,  119°  W.L.  and  148°  W.L.  nominal  orbital  locatk)ns  with  elevation  angles  greater  than  5°,  - 167  dB(W/(m2/40  kHz))  single-entry  100%  of  the 
time  operatksnal  EPFDdo.n  limit  also  applies  to  receive  antennas. 

3  For  180  cm  GSO  BSS  earth  station  antennas  located  in  Hawaii  communnating  with  GSO  BSS  satellites  that  are  operational  as  of  December 
30,  1999  at  the  110°  W.L,  119°  W.L.  and  148°  W.L.  nominal  orbital  positions,  -162.5  dB(W/(mV40  kHz))  single-entry  100%  of  the  time  oper- 
ational EPFDdown  limit  also  applies. 

*  Under  ttw  section  referefx»  pattern  of  Annex  1  to  Recommendatxxi  ITU-R  BO.  1443  shall  be  used  only  for  the  cakulation  of  interferer)ce  from 
non-GSO  FSS  systems  into  BSS  systems. 
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Table  2L.— Single-Entry  EPFDdown  Limits  Radiated  By  Non-GSO  FSS  Systems  At  Certain  Utitudes 


100%  of  the  time  EPFD<to„„  dB(W/(m2/40  kHz)) 


-160.0  

■  - 160.0  +  3.4  (57.5  -  |  Latitude  |)/4 
-165.3  


Latitude  (North  or  South  in  degrees) 


0  <  I  Latitude  |  <  57.5 
57.5  <.  I  Latitude  |  <  63.75 
63.75  <,  I  Latitude  j 


Note  to  paragraph  (1):  These  limits  relate 
ti  >  the  equivalent  power  flux  density,  which 
would  be  obtained  under  free-space 
propagation  conditions,  for  all  conditions 
and  for  all  methods  of  modulation. 

(m)  In  the  frequency  bands  11.7-12.2 
GHz  and  12.5-12.75  GHz  in  Region  3, 


11.7-12.5  GHz  in  Region  1  and  12.2- 
12.7  GHz  in  Region  2,  the  aggregate 
equivalent  power-flux  density,  in  the 
space-to-Earth  direction,  (EPFDdown)  at 
any  point  on  the  Earth's  surface, 
produced  by  emissions  from  all  co- 


frequency  space  stations  of  all  non- 
geostationary-satelUte  orbit  systems 
operating  in  the  fixed-satellite  service 
(FSS)  shall  not  exceed  the  following 
limits  in  Tables  IM  and  2M  for  the 
given  percentages  of  time: 


ip  .7-1 2.5  in  Regkxi  1;  11.7-12.2  and  12.5-12.75  in  Regkm  3; 
12.2-12.7  in  Regton  2. 


ABLE  IM.— Aggregate  EPFDdown  Umits  for  Protection  of  30,  45,  60,  90, 120, 180.  240  and  300  cm  GSO  BSS 

Earth  Station  Antennas  '•  2. 3 


Frequency  band  (GHz)  for  intemattonal  alkxations 


l|l  .7-12.5  in  Regton  1;  11.7-12.2  and  12.5-12.75  in  Region  3; 
12.2-12.7  in  Region  2. 


EPFDdown 

dB  (W/m2) 


-160.4 
-160.1 
-158.6 
-158.6 
-158.33 
-158.33 


11.7-12.5  in  Region  1;  11.7-12.2  and  12.5-12.75  in  Regk>n  3; 
12.2-12.7  in  Regk>n  2. 


11.7-12.5  in  Regton  1;  11.7-12.2  and  12.5-12.75  in  Region  3; 
12.2-12.7  in  Regton  2. 


11.7-12.5  in  Regton  1;  11.7-12.2  and  12.5-12.75  in  Region  3; 
12.2-12.7  in  Regton  2. 


-170 
-167 
-164 
160.75 
-160 
-160 


Percentage 

of  time  dur- 

irig  whk^ 

EPFDdown 

level  may 
not  be  ex- 
ceeded 


0 
25 
96 
98 
98 
100 


0 

66 

97.75 

99.33 

99.95 

100 


-171 

- 168.75 

-167.75 

-162 

-161 

-160.2 

-160 

-160 


-173.75 
-173 
-171 
-165.5 
-163 
-161 
-160 
-160 


-177 
-175.25 
-173.75 

-173 
-169.5 
-167.8 

-164 
-161.9 

-161 
-160.4 

-160 


0 

90 

97.8 

99.6 

99.8 

99.9 

99.99 

100 


0 

33 

96 

99.1 

99.5 

99.8 

99.97 

100 


Reference 

bandwtoth 

(kHz) 


40 


40 


Reference  antenna  diameter,  and 
reference  radiatton  partem  * 


30  cm 

Recommendatton  ITU-fl 
B0.1443 
Annex  1. 


45  cm 

Reconmiendation  ITU-R 
B0.1443 
Annex  1. 


40 


40 


0 

90 

96.9 

98.9 

99.5 

99.7 

99.82 

99.9 

99.9d5 

99.993 

100 


40 


60  cm 

Recommendation  ITU-R 
B0.1443 
Annex  1. 


90  cm 

Recommendatton  ITU-R 
B0.1443 
Annex  1. 


120  cm 

Recommendatton  PTU-R 
B0.1443 
Annex  1. 
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Table  1M.— Aggregate  EPFDdown  Limits  for  Protection  of  30, 45,  60,  90, 120, 180, 240  and  300  cm  GSO  BSS 

Earth  Station  Antennas  '•2.3— continued 


Frequency  t>and  (GHz)  for  international  allocations 

EPFDdown 

dB  (W/m2) 

Percentage 
of  time  dur- 
ing wtiich 

EPFDdown 

level  may 
not  be  ex- 
ceeded 

Reference 

bandwidth 

(kHz) 

Reference  antenna  diameter,  and 
reference  radiation  pattern  * 

11.7-12.5  in  Region  1;  11.7-12.2  and  12.5-12.75  in  Region  3; 
12.2-12.7  in  Region  2. 

-179.5 

-178.66 

-176.25 

-163.25 

-161.5 

-160.35 

-160 

-160 

0 

33 

98.5 

99.81 

99.91 

99.975 

99.995 

100 

40 

180  cm 

Recommendation  ITU-R 
BO.  1443 
Annex  1. 

11.7-12.5  in  Region  1;  11.7-12.2  and  12.5-12.75  in  Region  3; 
12.2-12.7  in  Region  2. 

-182 
-180.9 

-178 
-164.4 
-161.9 
-160.5 

-160 

-160 

0 

33 

99.25 

99.85 

99.94 

99.995 
100 

40 

240  cm 

Recommendation  ITU-R 
B0.1443 
Annex  1. 

11.7-12.5  in  Region  1;  11.7-12.2  and  12.5-12.75  in  Region  3; 
12.2-12.7  in  Region  2. 

-186.5 
-184 

-180.5 
-173 
-167 
-162 
-160 
-160 

0 
33 

99.5 

99.7 

99.83 

99.94 

99.97 

100 

40 

300  cm 

Recommendation  ITU-R 
B0.1443 
Annex  1 . 

'  For  BSS  antenna  diameters  180  cm,  240  cm  and  300  cm,  in  addition  to  ttie  aggregate  limit  shown  in  Table  1M,  the  limits  in  Table  2M  shall 
also  apply. 

*For  240  cm  GSO  BSS  earth  station  antennas  located  in  Alaska,  communicating  with  GSO  BSS  satellites  at  the  91°  W.L.,  101°  W.L.,  110° 
W.L.,  119°  W  L.  and  148°  W.L.  nominal  ortwtal  locations  with  elevation  angles  greater  than  5°,  - 167  dB(W/(m2/40  kHz))  aggregate  100%  of  the 
lime  operational  EPFDdown  limit  also  applies  to  receive  antennas. 

3  For  180  cm  GSO  BSS  earth  station  antennas  located  in  Hawaii  communicating  with  GSO  BSS  satellites  that  are  operatkxial  as  of  December 
30,  1999  at  the  110°  W.L.,  119°  W.L.  and  148°  W.L  nominal  o»t)ital  positions,  -162.5  dB(W/(m2/40  kHz))  aggregate  100%  of  the  time  oper- 
atkxial  EPFDd<».n  limit  also  applies. 

♦Under  the  section  reference  pattem  of  Annex  1  to  Recommendatkxi  ITU-R  BO.  1443  shall  be  used  only  for  the  calculation  of  interference 
from  non-GSO  FSS  systems  into  GSO  BSS  systems. 

Table  2M.— Aggregate  EPFDdown  Limits  Radiated  by  Non-GSO  FSS  Systems  At  Certain  Latitudes 


00%  of  the  time  EPFDdow.  dB(W/(m2/40  kHz)) 

ieo.o 

160.0  ♦  3.4  (57.5  -  j  Latitude  |  )/4 

165.3 


Latitude  (North  or  South  in  degrees) 


0  <.  I  Latitude  j  S  57.5. 
57.5  <.  I  Latitude  j  <,  63.75. 
63.75  <,  I  Latitude  j. 


Note  to  paragraph  (m):  These  limits  relate 
to  the  equivalent  power  flux  density,  which 
would  be  obtained  under  free-space 
propagation  conditions,  for  all  conditions 
and  for  all  methods  of  modulation. 

12.  Section  25.209  is  amended  by 
revising  paragraph  (a)  introductory  text 
and  adding  new  paragraph  (h)  to  read  as 
follows: 

1 25.209    Antsnna  parfonnanc*  standards. 

(a)  The  gain  of  any  antenna  to  be 
employed  in  transmission  from  an  earth 
station  in  the  geostationary  satellite 
orbit  fixed-satellite  service  (GSO  FSS) 


shall  lie  below  the  envelope  defined  as 
follows: 


(h)(1)  The  gain  of  any  antennas  to  be 
employed  in  transmission  from  a 
gateway  eartb  station  antenna  operating 
in  the  frequency  bands  10.7-11.7  GHz. 
12.75-13.15  GHz,  13.2125-13.25  GHz, 
13.8-14.0  GHz,  and  14.4-14.5  GHz  and 
communicating  with  NGSO  FSS 
satellites  shall  lie  below  the  envelope 
defined  as  follows: 

29  -  25logio  (6)  dBi  -  10  dBi 

lBse$36» 

36B  5  e  ^  IBQB 


Where:  6  is  the  angle  in  degrees  from  the  axis 
of  the  main  lobe,  and  dBi  refers  to  dB  relative 
to  an  isotropic  radiator. 

(2)  For  the  purposes  of  this  section, 
the  peak  gain  of  an  individual  sidelobe 
may  not  exceed  the  envelope  defined  in 
paragraph  (h)(1)  of  this  section. 

13.  Section  25.212,  is  amended  by 
revising  the  section  heading  to  read  as 
follows: 

f  25.21 2  NarrowtMnd  transmissions  in  tha 
12/14  GHz  GSO  Fixad-Satalllta  Sarvica. 

***** 

14.  Section  25.251  is  revised  to  read 
as  follows: 
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§  25.251    Special  requirements  for 
coordination. 

(a)  The  administrative  aspects  of  the 
coordination  process  are  set  forth  in 

§  101.103  of  this  chapter  in  the  case  of 
coordination  of  terrestrial  stations  with 
earth  stations,  and  in  §  25.203  in  the 
case  of  coordination  of  earth  stations 
with  terrestrial  stations. 

(b)  The  technical  aspects  of 
coordination  are  based  on  Appendix  S7 
of  the  International  Telecommunication 
Union  Radio  Regulations  and  certain 
recommendations  of  the  ITU 
Radiocommimication  Sector  (available 
at  the  FCC's  Reference  Information 
Center,  Room  CY-A257,  445  12th  Street. 
SW..  Washington.  DC  20554). 

1 1 15.  Section  25.271  is  amended  by 
adding  new  paragraph  (e)  to  read  as 
follows: 

{25.271    Control  of  transmitting  stations. 

***** 

(e)  The  licensee  of  an  NGSO  FSS 
system  operating  in  the  10.7-14.5  GHz 
bands  shall  maintain  an  electronic  web 
site  bulletin  board  to  list  the  satellite 
ephemeris  data,  for  each  satellite  in  the 
constellation,  using  the  North  American 
Aerospace  E>efense  Command  (NORAD) 
two-line  orbital  element  format.  The 
orbital  elements  shall  be  updated  at 
least  once  every  three  days. 

[FR  Doc.  01-3710  Filed  2-15-01;  8:45  am] 
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[DA  01-273;  MM  Dockat  No.  00-222,  RM- 
10002;  MM  Dockat  No.  00-223,  RM-10003; 
MM  Dockat  No.  00-224,  RM-10004;  MM 
Dockat  No.  00-225,  RM-10005] 

Radio  Broadcasting  Services;  North 
English,  lA;  Per>dleton,  SC;  Hamilton 
TX;  Munday,  TX 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  grants  foiu 
proposals  that  allot  new  channels  to 
North  English,  Iowa;  Pendleton,  South 
Carolina;  Hamilton,  Texas;  and  Munday, 
Texas.  Filing  windows  for  Channel 
246A  at  North  English.  Iowa;  Channel 
240A  at  Pendleton,  South  Carolina; 
Channel  29gA  at  Hamilton.  Texas;  and 
Channel  270C1  at  Munday.  Texas,  will 
not  be  opened  at  this  time.  Instead,  the 
issue  of  opening  a  filing  window  for 
these  channels  will  be  addressed  by  the 
Commission  in  a  subsequent  order. 
DATES:  Effective  March  19.  2001. 


FOR  FURTHER  INFORMATION  CONTACT:  R. 

Barthen  Gorman,  Mass  Media  Bureau, 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order  in  MM  Docket  No.  00-222; 
MM  Docket  No.  00-223;  MM  Docket  No. 
00-224;  and  MM  Docket  No.  00-225; 
adopted  January  24,  2001,  and  released 
February  2,  2001.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  cop)dng  during  normal 
business  hoiu-s  in  the  FCC  Reference 
Information  Center  (Room  CY-A257). 
445  12th  Street,  SW.,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  frttm  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
hic,  (202)  857-3800. 1231  20th  Street, 
NW.,  Washington,  DC  20036. 

The  Commission,  at  the  request  of 
Iowa-Keokuk  Radio  (Russell  Johnson, 
sole  proprietor)  allots  Channel  246A  at 
North  English,  Iowa,  as  the  community's 
first  local  aural  transmission  service. 
See  65  FR  69724  (November  20.  2000). 
Channel  246A  can  be  allotted  at  North 
English  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  7.7  kilometers  (4.8  miles) 
southwest  in  order  to  protect  the  signal 
of  SUtion  WMT-FM,  Cedar  Rapids, 
Iowa,  on  Channel  243C1.  The 
coordinates  for  Channel  246A  at  North 
English  are  41-27-15  North  Latitude 
and  92-07-21  West  Longitude. 

The  Commission,  at  the  request  of  H. 
David  Hedrick.  allots  Channel  240A  at 
Pendleton.  South  Carolina,  as  the 
community's  first  local  aural 
transmission  service.  See  65  FR  69724 
(November  20,  2000).  Channel  240A  can 
be  allotted  to  Pendleton  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  at  city 
reference  coordinates.  The  coordinates 
for  Channel  240A  at  Pendleton  are  34- 
38-49  North  Latitude  and  82-46-37 
West  Longitude. 

The  Commission,  at  the  request  of 
Stargazer  Broadcasting,  Inc..  allots 
Channel  299A  at  Hamilton.  Texas,  as 
the  commimity's  second  local  aural 
transmission  service  and  first  local  FM 
broadcast  service.  See  65  FR  69724 
(November  20.  2000).  Channel  299A  can 
be  allotted  at  Hamilton  in  compliance 
with  the  Commission's  minimniri 
distance  separation  requirements  with  a 
site  restriction  of  11.4  kilometers  (7.1 
miles  )  northwest,  in  order  to  protect  the 
signal  of  Station  KAHK(FM), 
Georgetown,  Texas,  on  Channel  299C3. 
The  coordinates  for  Chaimel  299A  at 
Hamilton  are  31-46-54  North  Latitude 
and  98-12-08  West  Longitude. 


The  Commission,  at  the  request  of 
MAREE  Commimications.  allots 
Channel  270C1  at  Munday.  Texas,  as  the 
community's  first  local  aural 
transmission  service.  See  65  FR  69724 
(November  20,  2000).  Channel  270C1 
can  be  allotted  at  Munday  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of  25 
kilometers  (15.5  miles)  northwest,  in 
order  to  protect  the  signals  of  Station 
KWFR(FM),  San  Angel,  Texas,  on 
Channel  270C1  and  Station  KZMP-FM, 
Axle.  Texas,  on  Channel  269C.  The 
coordinates  for  Channel  270C1  at 
Munday  are  33-37-48  North  Latitude 
and  99-46-57  West  Longitude. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303.  334  and  336. 
§73.202    [Amandad] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  imder  Iowa,  is  amended  by 
adding  North  English.  Channel  246A. 

3.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  South  Carolina,  is 
amended  by  adding  Pendleton.  Channel 
240A. 

4.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
adding  Channel  2  99 A  at  Hamilton  and 
Channel  270C1  at  Mimday. 

Federal  Communications  Commission. 

John  A.  KarousoB, 

Chiej,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  01-3959  Filed  2-15-01;  8:45  amj 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-272] 

Radio  Broadcasting  Services;  Various 
Locations 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  on  its  own 
motion,  editorially  amends  the  Table  of 
FM  Allotments  to  specify  the  actual 
classes  of  channels  allotted  to  various 
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communities.  The  changes  in  channel 
classifications  have  been  authorized  in 
response  to  applications  filed  by 
licensees  and  permittees  operating  on 
these  channels.  This  action  is  taken 
pursuant  to  Revision  of  section 
73.3573(a)(1)  of  the  Commission's  Rules 
Concerning  the  Lower  Classification  of 
an  FM  Allotment,  4  FCC  Red  2413 
(1989),  and  the  Amendment  of  the 
Commission 's  Rules  to  permit  FM 
Channel  and  Class  Modifications 
[Upgrades]  by  Applications,  8  FCC  Red 
4735  (1993). 

DATES:  Effective  February  16,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 

SUPPtEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  adopted  January  24,  2001, 
and  released  February  2,  2001.  The  hdl 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
Commission's  Reference  Center,  445 
12th  Street,  SW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  Inc.,  1231  20th 
Street,  NW.,  Washington,  DC  20036, 
(202)  857-3800,  facsimile  (202)  857- 
3805. 

List  of  Sul^ects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73-RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 
173.202    [AnwfMled] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  North  Carolina,  is 
amended  by  removing  Long  Beach  and 
Channel  252C3  and  adding  Oak  Island 
and  Channel  252C3.1 

3.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Oklahoma,  is 
amended  by  removing  Channel  279C1 
and  addii^  Channel  278C1  at  Anadarko. 


>  The  FM  Table  of  Allotments  U  being  corrected 
to  show  the  allotment  of  Channel  2S2C3  at  Oak 
bland.  North  CaroUna.  in  lieu  of  Long  Beach,  North 
Carolina.  The  Town  of  Oak  Island  was  formed  in 
1999  when  the  towns  of  Long  Beach  and  Yaupon 
Beach  consolidated. 


Federal  Ckiininiinications  Commission. 

John  A.  KaitMuos, 

Chief,  Allocations  Branch,  PoUcy  and  Rules 

Division,  Mass  Media  Bureau. 

[PR  Doc.  01-3960  Filed  2-15-01;  8:45  ami 

HLUNG  CODE  •n2-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  90 

[WT  Docket  No.  96-86;  FCC  01-10] 

Public  Safety  Communications 

agency:  Federal  Communications 

Commission. 

ACnON:  Final  rule. 

summary:  In  this  dociunent,  the 
Conunission  amends  its  rules  to 
establish  operational,  technical,  and 
spectrum  requirements  for  the  use  of  the 
interoperability  portion  of  the  700  MHz 
pubUc  safety  band.  On  February  25, 
2000,  the  Public  Safety  National 
Coordination  Committee  (NCC)  released 
a  report  with  recommendations  on  these 
matters.  Following  the  NCC's  report,  the 
Commission  issued  a  Fourth  Notice  of 
Proposed  Rule  Making  in  August  2000. 
These  final  rules  are  based  on  the  NCC 
recommendations,  and  the  comments 
the  Conunission  received  in  response  to 
those  recommendations. 
DATES:  These  rules  become  effective 
March  19.  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Connelly,  Policy  and  Rules 
Branch,  Public  Safety  and  Private 
Wireless  Division,  Wireless 
Telecommunications  Biu^au  at  (202) 
418-0132. 
SUPPLEMENTARY  INFORMATION 

1.  The  Commission's  Fourth  Report 
and  Order,  WT  Docket  No.  96-86,  FCC 
01-10,  was  adopted  January  11.  2001, 
and  released  on  January  17,  2001.  The 
full  text  of  this  Commission's  4th  R&O 
is  available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center,  Room  CY-A257, 
445  12th  Street,  SW.,  Washington,  DC. 
The  complete  text  may  be  piut:hased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  1231  20th  Street,  NW., 
Washington,  DC  20037.  The  full  text 
may  also  be  downloaded  at:  http:// 
www.fcc.gov/wtb/releases/fcc01  lO.doc. 
Alternative  formats  are  available  to 
persons  with  disabilities  by  contacting 
Martha  Contee  at  (202)  418-0260  or 
TTY  (202)  418-2555. 

Sumiiiary  of  the  4th  KkO 

2.  These  actions  promote  and 
facilitate  the  achievement  of  nationwide 


and  regional  interoperability  in  the  700 
MHz  public  safety  band.  These  actions 
will  enable  and  accommodate  the 
expeditious  development  and 
deployment  of  public  safety  equipment 
in  this  band  without  compromising  our 
goal  of  effective  and  efficient  utilization 
of  the  spectnun.  A  siunmary  of  the 
major  decisions  follows. 

3.  The  Commission  concludes  that  the 
states  should  administer  the 
interoperability  channels,  with  regional 
planning  committees  (RPCs)  assuming 
this  responsibility  if  the  states  decline  to 
do  so.  States  have  until  December  31, 
2001  to  inform  the  Commission  whether 
the  states  or  an  RPC  will  administer  the 
interoperability  spectrum.  If  states 
decide  to  administer  the  interoperability 
spectnun,  they  will  determine  the  RPC's 
role  in  reviewing  applications  for 
interoperability  spectnun.  The 
Commission  will  not  require  the  use  of 
memoranda  of  understanding. 

4.  The  Commission  will  not  require 
states  and  RPCs  to  use  a  pre- 
coordination  database  at  this  time.  The 
Public  Safety  National  Coordination 
Conunittee  (NCC)  is  directed  to  revisit 
this  matter  once  the  database  is 
developed  and  operational. 

5.  The  Commission  determines  that 
its  rules  allow  sufficient  flexibility  to 
allow  state  and  local  governments  to 
grant  federal  users  access  to  the  700 
MHz  interoperability  spectnun. 

6.  The  Conunission  adopts  blanket 
licensing  of  mobile  and  portable  imits 
for  aU  public  safety  entities  if  such 
entities  are  eligible  to  hold  a  700  MHz 
band  license  or  such  entities  otherwise 
are  licensed  imder  Part  90  of  our  Rules. 

7.  The  Conunission  rejects  a 
mandatory  trunking  requirement,  but 
permits  tnuiking  on  eight 
interoperability  channels  on  a 
secondary,  non-interference  basis. 
Under  this  plan,  the  remaining  channel 
sets  are  limited  to  conventional 
interoperability  operations.  Licensees 
that  use  those  channels  for  trunking 
must  maintain  continuous  monitoring 
so  that  the  channels  can  be  released 
immediately  when  needed  for 
interoperability  commiuiications. 

8.  Tne  Commission  affirms  the  band 
plan  it  adopted  in  the  Third 
Memorandum  Opinion  and  Order  in 
this  proceeding. 

9.  The  Commission  will  not  adopt  a 
table  of  channel  assignments  for  the 
interoperability  channels,  believing  that 
such  a  table  would  be  ciunbersome  and 
cause  imdue  administrative  burden. 

10.  The  Commission  will  not  codify  a 
new  priority  scheme  for  resolving 
conflicts  when  demand  for 
interoperability  channels  exceeds 
supply  of  such  channels,  believing  that 
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the  states  can  determine  priority  use 
and  resolve  disputes. 

11.  The  Commission  does  not  adopt  a 
rule  requiring  that  all  mobile  units  be 
capable  of  displaying  an  interoperability 
channel  label,  but  it  directs  the  NCC  to 
consider  the  development  of  an  industry 
standardized  scheme  for  display 
labeling. 

12.  Ine  Commission  amends  it  rules 
to  designate  two  of  the  700  MHz 
interoperability  channels  as  nationwide 
calling  channels.  Public  safety  entities, 
particularly  those  from  "outside"  a 
given  public  safety  "system,"  can  use 
the  calling  channels  to  access  the  public 
safety  communications  infrastructure  in 
the  area  where  they  are  located. 

13.  The  Commission  amends  its  rules 
to  adopt  the  Project  25  Phase  I  standard 
as  the  digital  voice  standard  for 
intero{>erability  channels.  The 
Commission  retains  its  present  4.8 
kilobytes  per  second  (kbps)  per  6.25  kHz 
standard  rather  than  require  one  voice 
channel  per  6.25  kHz  bandwidth.  The 
Conunission  will  revisit  this  issue  no 
earlier  than  2005.  The  Conunission  also 
determines  that  any  migration  path  it 
adopts  will  allow  stations  planned  or 
built  prior  to  our  final  decision  on  this 
issue  to  operate  for  at  least  ten  years 
from  the  commencement  of  the  system's 
operations.  In  addition,  we  will  require 
that  such  migration  path  include  a 
standard  that  is  backward  compatible 
with  the  Project  Phase  I  standard  so  that 
the  achievement  of  interoperability  will 
not  be  compromised  while  these 
systems  remain  in  operation. 

14.  With  respect  to  the  General  Use 
channels,  the  Conunission  determines 
that  any  migration  path  it  establishes  to 
a  voice  efBciency  standard  of  one  voice 
channel  per  6.25  kHz  bandwidth  will 
allow  12.5  kHz-based  systems 
constructed  and  placed  in  operation 
prior  to  December  31,  2005  to  continue 
to  purchase  and  deploy  12.5  kHz 
equipment  for  system  expansion  or 
maintenance.  The  Commission  also 
determines  that  such  12.5  kHz  systems 
will  not  be  required  to  cease  operations 
and  convert  to  6.25kHz  technology  prior 
to  December  31,  2015,  at  the  earliest.  In 
addition,  the  Commission  concludes 
that  in  any  specific  migration  plan  for 
the  General  Use  channels,  the  earliest 
date  the  Commission  would  require  new 
systems  to  have  6.25  kHz  technology 
would  be  December  31,  2005. 

15.  The  Commission  amends  its  rules 
to  reserve  two  interoperability  channels 
for  data  transmission  and  set  a  standard 
for  data  transmission.  The  Commission 
concludes  that  the  Project  25  suite  of 
standards  is  the  correct  data 
interoperability  standard.  Finally,  end 
user  equipment  can  be  single  piupose: 


units  designed  for  data-only 
applications  are  not  required  to  be 
voice-capable,  and  voice-only 
applications  need  not  have  data 
transmission  capability. 

16.  The  Commission  allows 
encryption  on  the  interoperability 
channels,  except  the  two  nationvride 
calling  channels.  The  Conunission 
adopts  TIA/EIA  IS  102  AAAAA  Project 
25  DES  enayption  protocol  as  the 
encryption  standard. 

Final  Regulatory  Flexibility  Analysis: 

17.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA),  an  hiitial 
Regulatory  Flexibility  Analysis  (IRFA) 
was  incorporated  into  the  Foiuth  Notice 
of  Proposed  Rule  Making  (Foiulh 
Notice)  of  this  proceeding.  The 
Commission  sought  written  public 
comment  on  the  IRFA.  The  present 
Final  Regulatory  Flexibility  Analysis 
(FRFA)  conforms  to  the  RFA. 

A.  Need  for,  and  Objectives  of,  the 
Fourth  Report  and  Order 

18.  Otu  objective  is  to  promote  the 
early  and  efficient  use  of  public  safety 
spectrum  in  the  frequencies  at  764-776 
MHz  and  794-806  MHz  (the  700  MHz 
band).  Specifically,  this  action  will: 
promote  spectnun  efficiency  through 
allowing  secondary  trunking  on  the 
Interoperability  channels;  assist  in 
delineating  the  roles  of  Regional 
Planning  Conunittees  (RPCs)  and 
establishment  of  State  Interoperability 
Executive  Committees  (SIECs);  promote 
efficient  administration  of  the 
Interoperability  channels  by  state  or 
local  entities;  designate  calling 
channels;  permit  encryption  on  the 
Interoperability  channels;  and  establish 
digital  voice  standards  and  efficiency 
standards  for  the  Interoperability 
channels,  and  digital  data  standards  and 
channel  reservation  for  the 
Interoperability  channels. 

B.  Summary  of  Significant  Issues  Raised 
by  Public  Comments  in  Response  to  the 
IRFA 

19.  No  comments  were  submitted  in 
response-to  the  IRFA.  Some  comments, 
however,  raised  issues  that  may  be  of 
particular  concern  to  small  entities, 
including  Interoperability  standards, 
migration,  and  administration.  Other 
issues  include  equipment  display 
characteristics.  The  Commission 
carefully  considered  all  comments  in 
reaching  the  decision  set  forth  herein, 
and  each  decision  consider  any  impact 
on  small  entities. 


C.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which 
Rules  Will  Apply 

20.  The  RFA  directs  agencies  to 
provide  a  description  of  and,  where 
feasible,  an  estimate  of,  the  number  of 
small  entities  that  may  be  affected  by 
the  proposed  rules,  if  adopted.  The  RFA 
generally  defines  "small  entity"  as 
having  the  same  meaning  as  the  terms 
"small  business,"  "small  organization," 
and  "small  governmental  jiuisdiction." 
In  addition,  the  term  "small  business" 
has  the  same  meaning  as  "small 
business  concern"  imder  the  Small 
Business  Act.  A  small  business  concern 
is  one  which:  (1)  Is  independentiy 
owned  and  operated:  (2)  is  not 
dominant  in  its  field  of  operations;  and 
(3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SB A).  A  small 
organization  is  generally  "any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field.  Nationwide,  as  of 
1992,  there  were  approximately  275,801 
small  organizations.  "Small 
governmental  jiuisdiction"  generally 
means  "governments  of  cities,  coiuities, 
towns,  townships,  villages,  school 
districts,  or  special  districts,  with  a 
population  of  less  than  50,000."  As  of 
1992,  there  were  approximately  85,006 
such  jtuisdictions  in  the  United  States. 
This  ntunber  includes  38,978  counties, 
cities,  and  towns;  of  these,  37,566,  or 
ninety-six  percent,  have  populations  of 
fewer  than  50,000.  The  Census  Bureau 
estimates  that  this  ratio  is 
approximately  acciuate  for  all 
governmental  entities.  Thus,  of  the 
85,006  governmental  entities,  we 
estimate  that  81,600  (ninety-one 
percent)  are  small  entities. 

21.  Public  Safety  Radio  Pool 
Licensees.  As  a  general  matter.  Public 
Safety  Radio  Pool  licensees  include 
police,  fire,  local  government,  forestry 
conservation,  highway  maintenance, 
and  emergency  medical  services. 
Spectrum  in  the  700  MHz  band  for 
pubUc  safety  services  is  governed  by  47 
U.S.C.  337.  Non-Federal  governmental 
entities  as  well  as  private  businesses  are 
licensees  for  these  services.  All 
governmental  entities  with  populations 
of  less  than  50,000  fall  within  the 
definition  of  a  small  entity. 

22.  Radio  and  Television  Equipment 
Manufacturers.  We  anticipate  that  at 
least  six  radio  equipment  manufecturers 
will  be  affected  by  our  decisions  in  this 
proceeding.  According  to  the  SBA's 
regulations,  a  radio  and  television 
broadcasting  and  communications 
equipment  manufactiuer  must  have  750 
or  fewer  employees  in  order  to  qualify 
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as  a  small  business  concern.  Census 
Bureau  data  indicate  that  there  are  858 
U.S.  firms  that  manufactiu*  radio  and 
t^evision  broadcasting  and 
communications  equipment,  and  that 
778  of  these  firms  have  fewer  than  750 
employees  and  would  therefore -be 
classified  as  small  entities.  We  do  not 
have  information  that  indicates  how 
many  of  the  six  radio  equipment 
manufacturers  associated  with  this 
proceeding  are  among  these  778  firms. 
However,  Motorola  and  Ericsson,  two  of 
the  six  manufacturers,  are  major, 
nationwide  radio  equipment 
manufactiirers,  and,  thus,  we  conclude 
that  these  manufacturers  would  not 
qualify  as  small  businesses. 

23.  Television  Stations.  This 
proceeding  will  affect  full  service  TV 
station  licensees  (Channels  60-69),  TV 
translator  facilities,  and  low  power  TV 
(LPTV)  stations.  The  SBA  defines  a  TV 
broadcasting  station  that  has  no  more 
than  $10.5  million  in  annual  receipts  as 
a  small  business.  TV  broadcasting 
stations  consist  of  establishments 
primarily  engaged  in  broadcasting 
visual  programs  by  TV  to  the  public, 
except  cable  and  other  pay  TV  services. 
Included  in  this  industry  are 
commercial,  religious,  educational,  and 
other  TV  stations.  Also  included  are 
establishments  primarily  engaged  in  TV 
broadcasting  and  which  produce  taped 
TV  program  materials.  Separate 
establishments  primarily  engaged  in 
producing  taped  TV  program  materials 
are  classified  under  another  SIC 
number. 

24.  There  were  1,509  TV  stations 
operating  in  the  Nation  in  1992.  That 
number  has  remained  fairly  constant  as 
indicated  by  the  approximately  1,551 
operating  TV  broadcasting  stations  in 
the  Nation  as  of  February  28, 1997.  For 
1992,  the  nimiber  of  TV  stations  that 
produced  less  than  $10.0  million  in 
revenue  was  1,155  establishments,  or 
approximately  77  percent  of  the  1,509 
establishments.  There  are  currently  95 
full  service  analog  TV  stations,  either 
operating  or  with  approved  construction 
permits  on  channels  60-69.  In  the  DTV 
Proceeding,  we  adopted  a  DTV  Table 
that  provides  only  15  allotments  for 
DTV  stations  on  chaimels  60-69  in  the 
continental  United  States.  There  are 
seven  DTV  allotments  in  channels  60- 
69  outside  the  continental  United 
States.  Thus,  the  rules  will  affect 
approximately  117  TV  stations; 
approximately  90  of  those  stations  may 
be  considered  small  businesses.  These 
estimates  may  overstate  the  number  of 
small  entities  since  the  revenue  figiu-es 
on  which  they  are  based  do  not  include 
or  aggregate  revenues  from  non-TV 
affiliated  companies.  We  recogtuze  that 


the  rules  may  also  impact  minority- 
owned  and  women-owned  stations, 
some  of  which  may  be  small  entities.  In 
1995,  minorities  owned  and  controlled 
37  (3.0  percent)  of  1,221  commercial  TV 
stations  in  the  United  States.  According 
to  the  U.S.  Bureau  of  the  Census,  in 
1987  women  owned  and  controlled  27 
(1.9  percent)  of  1,342  commercial  and 
non-commercial  TV  stations  in  the 
United  States. 

25.  There  are  ciurently  4,977  TV 
translator  stations  and  1 ,952  LPTV 
stations.  Approximately  1 ,309  low 
power  TV  and  TV  translator  stations  are 
on  channels  60-69,  which  could  be 
affected  by  policies  in  this  proceeding. 
The  Commission  does  not  collect 
financial  information  of  any  broadcast 
facility  and  the  Department  of 
Commerce  does  not  collect  financial 
information  on  these  broadcast 
facilities.  We  will  assume  for  present 
purposes,  however,  that  most  of  these 
broadcast  facilities,  including  LPTV 
stations,  could  be  classified  as  small 
businesses.  As  indicated  earlier, 
approximately  77  percent  of  TV  stations 
are  designated  under  this  analysis  as 
potentifdly  small  businesses.  Given  this, 
LPTV  and  TV  translator  stations  would 
not  likely  have  revenues  that  exceed  the 
SBA  maximimi  to  be  designated  as 
small  businesses. 

D.  Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

26.  The  Fourth  Report  and  Order 
adopts  rules  that  will  entail  reporting, 
recordkeeping,  and/or  third-party 
consultation,  including  the  requirement 
that  a  state  notify  the  Commission 
regarding  the  state's  intentions 
regarding  administration  of  the 
Interoperabilify  channels.  The 
Commission  believes,  however,  that 
these  requirements  are  the  minimum 
needed.  For  example,  the  Fourth  Report 
and  Order  requires  that,  while  public 
safefy  entities  are  not  required  to  enter 
into  a  formal  Memoranda  of 
Understanding  (MOUs)  with  a  state 
regarding  use  of  Interoperabilify 
channels,  applicants  must  seciire 
approval  from  the  state.  To  minimize 
any  Federally-imposed  paperwork 
burden,  we  have  left  the  procedure  for 
such  an  agreement  up  to  the  state. 
Because  we  are  requiring  monitoring  of 
the  Interoperability  channels,  there  is 
the  possibilify  that  additional  resources 
may  be  required.  This  type  of 
monitoring  may  be  routine  for  some, 
while  others  may  require  additional 
resources.  In  any  event,  we  believe  the 
impact  will  not  be  substantial. 


E.  Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

27.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  fova  alternatives  (among 
others):  (1)  the  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into       ^ 
account  the  resources  available  to  small 
entities;  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 

under  the  rule  for  small  entities;  (3)  the 
use  of  performance,  rather  than  design, 
standards;  and  (4)  an  exemption  frt>m 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities.  5  U.S.C.  603. 

28.  The  NCC,  comprised  of 
representatives  from  government,  the 
public  safety  communify,  and  the 
communications  equipment 
manufacturing  industry,  was  chartered 
by  the  Commission  as  a  Federal 
Advisory  Committee,  effective  February 
25,  1999.  The  NCC  made 
recommendations  concerning  various 
issues  addressed  in  the  Fourth  Notice. 
We  note  that  in  several  instances,  to 
benefit  all  entities,  including  small 
entities,  we  did  not  propose  a  particular 
recommendation. 

29.  In  formulating  the  rules  in  the 
Fourth  Report  and  Order,  we  reduced 
economic  burdens  wherever  possible. 
The  regulatory  biu-dens  that  we  adopted 
are  necessary  to  ensure  that  the  public 
receives  the  public  safety  benefits  of 
innovative  new  services  in  a  prompt 
and  efficient  manner.  For  example,  we 
adopted  technical  and  operational  rules 
that  will  promote  competition  in  the 
equipment  market.  We  believe  that  the 
rules  must  be  as  competitively  and 
technologically  neutral  as  possible,  in 
order  to  allow  for  competing  equipment 
designs  and  to  avoid  hindering  future 
innovative  technological  developments. 
We  note  that  tighter  technical 
specifications  generally  allow  more 
intense  spectrum  use,  but  may  result  in 
higher  equipment  costs.  Conversely, 
although  wider  tolerances  may  allow 
manufacturers  to  use  less  costly 
component  parts  in  transmitting 
equipment,  they  also  may  result  in  less 
efficient  spectrum  use.  With  these 
considerations  in  mind,  we  believe  that 
the  technical  regulations  we  adopt 
herein  provide  a  reasonable  balance  of 
these  concerns. 

30.  Under  the  regional  planning 
process,  frequency  coordination  is 
competitive.  Frequency  coordination  is 
the  process  by  which  a  private 
organization  recommends  to  the 


Commission  the  most  appropriate 
frequencies  for  private  land  mobile 
radio  service  applicants.  Frequency 
coordinators  provide  a  valuable  service 
to  the  Commission  by  eliminating 
common  application  errors,  thereby 
improving  the  qualify  of  the 
applications  and  resolving  potential 
interference  problems  at  the  source.  We 
continue  to  believe  that  the 
encouragement  of  competition  among 
coordinators  promotes  cost-based 
pricing  of  coordination  services  and 
provides  incentives  for  enhancing 
service  qualify.  Therefore,  we  will 
continue  to  aUow  any  of  the  certified 
public  safety  coordinators  to  provide 
coordination  in  the  700  MHz  band. 

31.  Recognizing  the  budgetary 
constraints  that  public  safefy  entities 
face  as  a  matter  of  course,  we  have 
adopted  rules  that  encourage  broad- 
based  efforts,  such  as  projects  on  the 
state  and  regional  level,  to  coordinate 
and  consolidate  operations  that  are 
critical  to  meeting  the  needs  of  public 
safefy  with  cost  effective,  spectrally- 
efficient  radio  systems.  For  example,  we 
have  adopted  permissive  trunking  on 
certain  public  safefy  chaimels  in  the  700 
MHz  band.  Trunked  systems  provide 
service  to  many  governmental  entities  in 
a  specific  geographic  area  and  offer  a 
higher  degree  of  efficiency  than  some 
smaller,  non-trunked  systems.  A 
difficulfy  in  establishing  these  types  of 
shared  systems  is  that  they  require 
individual  agencies  to  siurender  some 
autonomy  in  return  for  the  efficiencies 
and  better  coverage  of  a  larger  system. 
In  addition,  the  funding  required  to 
develop  the  infrastructure  necessary  to 
support  some  of  the  newer  technologies 
is  often  too  great  to  permit  small  public 
safefy  agencies  to  participate  in  new, 
sophisticated,  spectrum  efficient, 
wireless  radio  systems.  These  same 
agencies,  however,  might  be  able  to 
participate  in  a  coimfy-wide  or  state- 
wide system.  For  these,  and  other 
reasons,  we  encourage  the  use  of  shared 
systems  in  the  public  safefy  commimify. 

Report  to  Congress:  The  Commission 
will  send  a  copy  of  the  Fourth  Report 
and  Order,  including  this  FRFA,  in  a 
report  to  be  sent  to  Congress  pursuant 
to  the  SBREFA,  see  5  U.S.C. 
801(a)(1)(A).  In  addition,  the 
commission  will  send  a  copy  of  the 
Fourth  Report  and  Order,  including  this 
FRFA,  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration.  In  addition,  the  Fourth 
Report  and  Order  and  FRFA  (or 
simimaries  thereof)  will  be  published  in 
the  Federal  Register.  See  5  U.S.C. 
604(b). 


Ordering  Clause 

Authorify  for  the  issuance  of  this 
Fourth  Report  and  Order  and  Fifth 
Notice  of  Proposed  Rule  Making  is 
contained  in  Sections  4(i),  4(j),  7(a),  302, 
303(b),  303(f),  303(g),  303(r),  307(e). 
332(a),  and  332(c)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i),  154(j), 
157(a).  302,  303(b),  303(f),  303(g),  303(r), 
307(e),  332(a),  332(c). 

Part  90  of  the  Commission's  Rules,  47 
CFR  Part  90  is  amended  as  specified  in 
the  rule  changes. 

This  Fourth  Report  and  Order  will  be 
effective  March  19,  2001. 

The  Commission's  Consimier 
Information  Bureau,  Reference 
Information  Center,  shall  send  a  copy  of 
this  Fourth  Report  and  Order  and  Fifth 
Notice  of  Proposed  Rule  Making, 
including  the  Final  and  Initial 
Regulatory  Flexibilify  Analyses,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

List  of  Subjects  in  47  CFR  Part  90 

Communications  equipment.  Radio. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

Final  Rules 

For  the  reasons  discussed,  47  CFR 
part  90  is  amended  as  follows: 

PART  90— PRIVATE  LAND  MOBILE 
RADIO  SERVICES 

1.  The  authorify  citation  for  part  90 
continues  to  read  as  follows: 

Authority:  Sections  4(i),  11,  303(g),  303(r), 
and  332(c)(7)  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  154(i),  161, 
303(g),  303(r),  332(c)(7). 

2.  Section  90.179  is  amended  by 
adding  paragraph  (j)  to  read  as  follows: 

§90.179    Shared  use  of  radio  stations. 

***** 

(j)  On  the  Interoperabilify  Channels  in 
the  700  MHz  Pubfic  Safefy  Band  {See 
90.531(b)(1)),  hand-held  and  vehicular 
units  operated  by  any  licensee  holding 
a  license  in  the  700  MHz  Public  Safefy 
Band  or  by  any  licensee  for  any  public 
safefy  frequency  pursuant  to  part  90  of 
the  Commission's  rules  may 
communicate  with  or  through  land 
stations  without  further  authorization 
and  without  a  sharing  agreement. 

3.  Section  90.421  is  amended  by 
adding  paragraph  (a)(3)  to  read  as 
follows: 

§  90.421    Operation  of  mobile  units  In 
vehicles  not  under  ttie  control  of  the 
licensee. 


(a)*  *  * 

(3)  On  the  Interoperabilify  Channels 
in  the  700  MHz  Public  Safefy  Band  [See 
§  90.531(b)(1)).  hand-held  and  vehicular 
transmitters  may  be  operated  by  any 
licensee  holding  a  license  in  the  700 
MHz  Public  Safefy  Band  or  by  any 
licensee  holding  a  license  for  any  other 
public  safefy  frequency  pursuant  to  part 
90  of  the  Commission's  rules.  Therefore, 
individual  licenses  are  not  required  for 
hand-held  and  vehicular  transmitters  in 
the  700  MHz  Band. 

4.  Section  90.525  is  added  to  read  as 
follows: 

§90.525    Administration  of  Interoperability 
channels 

(a)  States  are  responsible  for 
administration  of  the  Interoperabilify 
channels  in  the  764-776  MHz  and  794- 
806  MHz  fr^uency  bands.  Base  and 
control  stations  must  be  licensed 
individually.  A  public  safety  entity 
meeting  the  requirements  of  §  90.523 
may  operate  mobile  or  portable  imits  on 
the  Interoperability  channels  in  the 
764-776  MHz  and  794-806  MHz 
frequency  bands  without  a  specific 
authorization  frt>m  the  Commission 
provided  it  holds  a  part  90  license.  All 
persons  operating  mobile  or  portable 
units  imder  this  authority  are 
responsible  for  compliance  with  part  90 
of  these  rules  and  other  applicable 
federal  laws. 

(b)  License  applications  for 
Interoperability  channels  in  the  764-776 
MHz  and  794-806  MHz  frequency 
bands  must  be  approved  by  a  state-level 
agency  or  organization  responsible  for 
administering  state  emergency 
communications.  States  may  jiold  the 
licenses  for  Interoperability  channels  or 
approve  other  qualified  entities  to  hold 
such  licenses.  States  may  delegate  the 
approval  process  for  Interoperability 
channels  to  another  entity,  such  as 
regional  planning  committees. 

5.  Section  90.531  is  amended  by 
adding  paragraphs  (b)(l)(i)  throu^ 
(b)(l)(iii)  and  (b)(7),  and  by  revising 
paragraphs  (b)(2)  and  (d)  to  read  as 
follows: 

§90.531     Band  plan. 

***** 

(b)*  *  * 

(D*  *   ' 

(i)  Narrowband  data  Interoperability 
chaimels.  The  following  channel  pairs 
are  reserved  nationwide  for  the  express 
purpose  of  data  transmission  only:  279/ 
1239,  280/1240,  921/1881.  and  922/ 
1882. 

(ii)  Narrowband  calling 
Interoperability  channels.  The  following 
channel  pairs  are  dedicated  nationwide 
for  the  express  purpose  of 
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Znteroperabiiity  calling  only:  39/999,  40/ 
1000.  681/1641,  and  682/1642.  They 
may  not  be  used  primarily  for  routine, 
day-to-day  communications.  Encryption 
is  prohibited  on  the  designated  calling 
channels. 

(iii)  Namwband  tmnldng 
Interoperability  channels.  The  following 
interoperability  channel  pairs  may  be 
combined  with  the  appropriate  adjacent 
secondary  trunking  channel  pairs  and 
used  in  the  trunked  mode  on  a 
secondary  basis  to  conventional 
interoperability  operations:  23/983,  24/ 
984. 63/1023,  64/1024,  103/1063,  104/ 
1064. 143/1103, 144/1104. 183/1143. 
184/1144.  223/1183,  224/1184,  263/ 
1223,  264/1124,  303/1263  and  304/ 
1264.  For  every  ten  general  use  channels 
trunked  at  a  station,  entities  may  obtain 
a  license  to  operate  in  the  trunked  mode 
on  two  of  the  above  contiguous 
Interoperability  channel  pairs.  The 
mayimiiffi  number  of  Interoperability 
channel  pairs  that  can  be  trunked  at  any 
one  location  is  eight. 

(2)  Narrowband  reserve  channels.  The 
following  narrowband  channels  are 
imdesignated  and  reserved:  37,  38.  77, 
78. 117. 118. 157. 158. 197, 198.  221, 
222,  237,  238.  277.  278.  317.  318.  643. 
644, 659.  660.  683.  684.  699.  700.  723. 
724,  739,  740,  763,  764,  779,  780,  803, 
804,  819.  820, 843,  844, 859,  860, 883, 
884,  899.  900.  923.  924.  939.  940.  997. 
998. 1037. 1038. 1077.  1078.  1117.  1118. 
1157. 1158. 1181. 1182. 1197. 1198. 
1237. 1238, 1277, 1278, 1603,  1604, 
1619. 1620.  1643, 1644. 1659, 1660. 
1683. 1684. 1699. 1700. 1723. 1724. 
1739. 1740, 1763, 1764, 1779. 1780, 
1803, 1804, 1819,1820, 1843, 1844. 
1859. 1860. 1883. 1884. 1899. 1900. 

•  •         •         •         * 

(7)  Secondary  trunking  channels.  The 
following  channels  pairs  are  reserved 
for  secondary  trunking  operations:  21/ 
981. 22/982.  61/1021,  62/1022. 101/ 
1061. 102/1062. 141/1101. 142/1102. 
181/1141. 182/1142.  221/1181.  222/ 
1182.  261/1221.  262/1222.  301/1261 
and  302/1262.  They  may  be  used  only 
in  combination  widi  the  appropriate 
adjacent  Interoperability  chiaainel  pairs 
specified  in  (b)(l)(iii)  of  this  section  in 
trunked  systems. 

•  *        *        *        • 

(d)  Combining  channels.  Except  as 
noted  in  this  section,  at  the  discretion 
of  the  appropriate  regional  planning 
committee,  contiguous  channels  may  be 
used  in  combination  in  order  to 
accommodate  requirements  for  larger 
bandwidth  emissions,  in  accordance 
with  this  paragraph.  Interoperability ' 
chaimels  may  not  be  combined  with 
channels  in  another  group  except  for 


channels  for  secondary  trunking 
channels. 

6.  Section  90.531(b)(2)  is  amended  by 
removing  the  following  channels:  21. 
22,  37.  38.  61.  62,  77,  78. 101. 102. 141. 
142, 181, 182,  221,  222.  261,  262,  277, 
278,  301,  302,  317,  318,  981,  982,997, 
998.1021. 1022. 1037. 1038. 1061. 1062. 
1101. 1102.1141. 1142. 1181. 1182. 
1221. 1222. 1237. 1238. 1261. 1262. 
1277.  and  1278. 

7.  Section  90.537  is  revised  to  read  as 
follows: 

§90.537    TninUng  raquiraniwiL 

(a)  General  use  channels.  All  systrans 
using  six  or  more  narrowband  channels 
in  the  764-776  MHz  and  794-806  MHz 
frequency  bands  must  be  trunked 
systems,  except  for  those  described  in 
paragraph  (b)  of  this  section. 

(b)  Interoperability  channels. 
Trunking  is  permitted  only  on 
Interoperability  channels  specified  in 

§  90.53l(b)(l)(iii).  Trunked  use  must  be 
strictly  on  a  secondary,  non-interference 
basis  to  conventional  operations.  The 
licensee  must  monitor  and  immediately 
release  these  chaimels  when  they  are 
needed  for  interoperability  purposes. 

8.  Section  90.547  is  revised  to  read  as 
follows: 

§90.547    Inl>rop6fbimy  chmnel  opahWHy 
fM|uimn6nt. 

Except  as  noted  below,  mobile  and 
portable  transmitters  operating  in  the 
764-776  MHz  and  794-806  MHz 
frequency  bands  must  be  capable  of 
operating  on  all  of  the  designated 
nationwide  narrowband  Interoperability 
channels  pursuant  to  the  standards 
specified  in  this  part. 

(a)  Mobile  and  portable  transmitters 
that  are  designed  to  operate  only  on  the 
Low  Power  Channels  specified  in 
§S  90.531(b)(3)  and  (b)(4)  are  exempt 
from  this  Interoperability  channel 
reouiremenL 

(d)  Mobile  and  portable  transmitters 
that  are  designed  to  operate  only  on  the 
narrowband  data  Interoperability 
channels  specified  in  §  90.531  (b)(l)(i) 
are  exempt  from  this  Interoperability 
channel  requirement. 

(c)  Mobile  and  portable  transmitters 
that  are  designed  to  operate  only  in  the 
voice  mode  do  not  have  to  operate  on 
the  narrowband  data  Interoperability 
channels  specified  in  §90.531  (b)(l)(i). 

9.  Section  90.548  is  added  to  read  as 
follows: 

§90.548    Interoperability  technical 


(a)  Transmitters  operating  on  those 
narrowband  channels  in  the  764-776 
and  794-806  MHz  band  designated  for 
interoperability  [See  90.531)  shall 


conform  to  the  following  technical 
standards: 

(1)  Transmitters  designed  for  voice 
operation  shall  include  a  12.5  kHz 
bandwidth  mode  of  operation 
conforming  to  the  following  standards: 
ANSI/TIA/EIA  102.BAAA-1  (common 
air  interface)  for  operation  in  the  12.5 
kHz  FDM  mode;  ANSI/TIA/EIA 
102.BABA  (vocoder). 

(2)  Transmitters  designed  for  data 
transmission  shall  include  a  12.5  kHz 
bandwidth  mode  of  operation 
conforming  to  the  following  standards: 
ANSI/TIA/EIA  102.BAEA  (data 
overview);  ANSI/TIA/EIA  102.BAEB 
(packet  data  specification):  ANSI/TLA/ 
EIA  102.BAEC  (circuit  data 
specification);  ANSI/TIA/EIA  102.BAEA 
(radio  control  protocol);  ANSI/TIA/EIA 
102.BAAA-1  (conmion  air  interface)  for 
operation  in  the  12.5  kHz  FDM  mode. 

(b)  Copies  of  the  standards  listed  in 
this  Section  that  are  incorporated  by 
reference  can  be  purchased  from  the 
American  National  Standards  Institute. 
Washington,  DC  Headquarters,  1819  L 
Street.  NW.  6th  Floor.  Washington,  DC 
20036. 

(c)  Copies  of  the  standards  listed  in 
this  Section  that  are  incorporated  by 
reference  may  be  inspected  at  the 
Federal  Communications  Commission. 
445  12th  Street.  SW,  Washington.  DC 
(Reference  Information  Center)  or  at  the 
Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.  Suite  700, 
Washington  DC. 

10.  Section  90.553  is  added  to  read  as 
follows: 

§90.553    Encryption. 

(a)  Encryption  is  permitted  on  all  but 
the  two  nationwide  Interoperability 
calling  channels.  Radios  emplojring 
encryption  must  have  a  readily 
accessible  switch  or  other  readily 
accessible  control  that  permits  the  radio 
user  to  disable  encryption. 

(b)  If  Encryption  is  employed  then  the 
following  encryption  protocol  must  be 
used:  TIA/EIA  IS  AAAA-A  Proiect  25 
DES. 

(c)  Copies  of  the  standards  listed  in 
this  Section  that  are  incorporated  by 
reference  can  be  purchased  from  TIA/ 
EIA,  2500  Wilson  Boulevard,  Arlington, 
VA,  22201,  or  Global  Engineering 
Dociunents,  155  Inverness  Way  East, 
Englewood,  CO  80112. 

[FR  Doc.  01-4027  Filed  2-15-01;  8:45  am] 
BiujNO  cooe  enz-oi-p 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

SO  CFR  Part  679 

Poclwt  No.  010112013-1013-01;  LD. 
020201  A] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Trawling  in  Stellar 
Sea  Lion  Protection  Areas  in  the 
Central  Aleutian  District  of  the  Bering 
Sea  and  Aleutian  Islands  Management 
Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

action:  Closure. 

summary:  NMFS  is  prohibiting  trawling 
within  Steller  sea  lion  protection  areas 
in  the  Central  Aleutian  District  of  the 
Bering  Sea  and  Aleutian  Islands 
management  area  (BSAI).  This  action  is 
necessary  to  prevent  exceeding  the  A 
season  critical  habitat  limit  of  the  2001 
total  allowable  catch  (TAC)  of  Atka 
mackerel  allocated  to  the  Central 
Aleutian  District. 

DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  February  13,  2001,  imtil  the 
directed  fishery  for  Atka  mackerel 
closes  within  the  Central  Aleutian 
District,  which  will  be  published  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Andrew  Smoker,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
BSAI  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 


Act.  Regulations  governing  fishing  by 
U.S.  vessels  in  accordance  with  the  FMP 
appear  at  subpart  H  of  50  CFR  part  600 
and  50  CFR  part  679. 

The  2001  A  season  apportionment  of 
TAC  for  Atka  mackerel  in  the  Central 
Aleutian  District  is  15,540  metric  tons 
(mt),  of  which  no  more  than  7,148  mt 
may  be  harvested  from  Steller  Sea  lion 
protection  areas  (66  FR  7276,  January 
22,  2001).  See  §  679.20(a)(8)(ii)(A)  and 
679.22(a)(12)(iii)(B). 

In  accordance  with  § 
679.22(a)(12)(iii),  the  Administrator. 
Alaska  Region,  NMFS  (Regional 
Administrator),  has  determined  that  the 
allowable  harvest  of  Atka  mackerel  in  . 
the  Steller  Sea  lion  protection  areas  in 
the  Central  Aleutian  District  has  been 
reached.  Consequently,  NMFS  is 
prohibiting  trawling  in  selected  rookery 
and  haul  out  sites,  as  defined  at  Table 
21  to  50  CFR  Part  679  in  the  Central 
Aleutian  District  of  the  BSAI. 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  The  Assistant 
Administrator  for  Fisheries,  NOAA, 
finds  that  the  need  to  immediately 
implement  this  action  to  avoid  jeopardy 
to  the  continued  existence  of  Steller  sea 
lions  constitutes  good  cause  to  waive 
the  requirement  to  provide  prior  notice 
opportunity  for  public  comment 
pursuant  to  the  authority  set  forth  at  5 
use  553(b)(3)(B)  and  50  CFR 
679.20(b)(3)(iii)(A),  as  such  procedures 
would  be  unnecessary  and  contrary  to 
the  public  interest.  Similarly,  the  need 
to  implement  these  measures  in  a  timely 
fashion  to  avoid  jeopardy  to  the 
continued  existence  of  Steller  sea  lions 
constitutes  good  cause  to  find  that  the 
effective  date  of  this  action  cannot  be 
delayed  for  30  days. 

This  action  is  required  by  §  679.20 
and  679.22  and  is  exempt  from  review 
under  Executive  Order  12866. 


Authority:  16  U.S.C.  1801  et  seq. 
Dated:  February  12,  2001. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  01-3996  Filed  2-13-01;  3:20  pm) 
MLUNQ  CODE  3810-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  010112013-1013-01;  1.0. 
021 301 B] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Trawling  in  Steller 
Sea  Lion  Protection  Areas  in  the 
Western  Aleutian  District  of  the  Bering 
Sea  and  Aleutian  lalands  Management 
Area 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Closure. 

SUMMARY:  NMFS  is  prohibiting  trawling 
within  Steller  sea  lion  protection  areas 
in  the  Western  Aleutian  District  of  the 
Bering  Sea  and  Aleutian  Islands 
management  area  (BSAI).  This  action  is 
necessary  to  prevent  exceeding  the  A 
season  critical  habitat  limit  of  the  2001 
total  allowable  catch  (TAC)  of  Atka 
mackerel  allocated  to  the  Central 
Aleutian  District. 

DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  February  13,  2001,  until  the 
directed  fishery  for  Atka  mackerel 
closes  within  the  Western  Aleutian 
District,  which  will  be  published  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Andrew  Smoker,  907-586-7228. 
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SUPPLEMENTARY  MFOfMIATION:  NMFS 
manages  the  groundfish  fishery  in  the 
BSAI  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act.  Regulations  governing  fishing  by 
U.S.  vessels  in  accordance  with  the  FMP 
appear  at  subpart  H  of  50  CFR  part  600 
and  50  CFR  part  679. 

The  2001  A  season  apportionment  of 
TAC  for  Atka  mackerel  in  the  Western 
Aleutian  District  is  12,904  metric  tons 
(mt).  of  which  no  more  than  6,194  mt 
may  be  harvested  from  Steller  Sea  lion 
protection  areas  (66  FR  7276,  January 
22,  2001).  See  §  679.20{a)(8)(ii)(A)  and 
679.22{a)(12){iii)(B). 


In  accordance  with  §  679.22 
(a)(12)(iii),  the  Administrator,  Alaska 
Region,  NMFS  (Regional  Administrator), 
has  determined  that  the  allowable 
harvest  of  Atka  mackerel  in  the  Steller 
Sea  lion  protection  areas  in  the  Western 
Aleutian  District  has  been  reached. 
Consequently,  NMFS  is  prohibiting 
trawling  in  selected  rookery  and  haul 
out  sites,  as  defined  at  Table  21  to  50 
CFR  Part  679  in  the  Western  Aleutian 
District  of  the  BSAI. 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  The  Assistant 
Administrator  for  Fisheries,  NOAA, 
finds  that  the  need  to  immediately 
implement  this  action  to  avoid  jeopardy 
to  the  continued  existence  of  Steller  sea 
lions  constitutes  good  cause  to  waive 
the  requirement  to  provide  prior  notice 


opportiuiity  for  public  comment 
piusuant  to  the  authority  set  forth  at  5 
use  553(b)(3)(B)  and  50  CFR 
679.20(b)(3)(iii)(A),  as  such  procediues 
would  be  lumecessary  and  contrary  to 
the  public  interest.  Similarly,  the  need 
to  implement  these  measures  in  a  timely 
fashion  to  avoid  jeopardy  to  the 
continued  existence  of  Steller  sea  lions 
constitutes  good  cause  to  find  that  the 
effective  date  of  this  action  cannot  be 
delayed  for  30  days. 

This  action  is  required  by  §  679.20 
and  679.22  and  is  exempt  from  review 
under  Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  February  13,  2001. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  01-4035  Filed  2-13-01;  3:20  pm] 
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Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  ttie  public  of  the  proposed 
issuance  of  mles  and  regulations.  The 
purpose  of  these  notices  Is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


FARM  CREDIT  ADMINISTRATION 

12  CFR  Parts  611, 618,  and  620 

RIN:  3052-AC03 

Organization;  General  Provisions; 
Disclosure  to  Shareholders 

AGENCY:  Farm  Credit  Administration. 
ACnON:  Proposed  rule. 

summary:  The  Farm  Credit 
Administration  (FCA  or  Agency) 
proposes  to  amend  its  regulations  to 
provide  procedures  for  requesting 
national  charters.  The  proposed  rule 
woiUd  also  require  each  association 
with  a  national  charter  to  extend  sound 
and  constructive  credit  to  eligible  and 
creditworthy  ciistomers  in  its  Local 
Service  Area  (LSA).  hi  addition,  the 
FCA  proposes  to  establish  controls 
through  new  business  planning 
requirements  for  an  association  with  a 
national  charter.  These  new 
requirements  will  help  strengthen  the 
safety  and  soundness  of  the  Farm  Credit 
System  (System  or  FCS).  These 
requirements  will  also  help  ensure  that 
the  FCS  continues  to  meet  its  public 
policy  mission  to  provide  adequate, 
dependable,  and  competitive  credit  and 
related  services  to  agriculture  and  rural 
America. 

DATES:  Please  send  your  comments  to  us 
on  or  before  March  19,  2001. 

ADDRESSES:  You  may  submit  comments 
via  electronic  mail  to  "reg- 
comm@fca.gov"  or  through  the  Pending 
Regulations  section  of  our  Web  site  at 
"www.fca.gov."  You  may  also  mail  or 
deliver  written  comments  to  Thomas 
McKenzie,  Director,  Regulation  and 
Policy  Division,  Office  of  Policy  and 
Analysis,  Farm  Credit  Administration, 
1501  Farm  Credit  Drive,  McLean, 
Virginia  22102-5090  or  send  them  by 
facsimile  transmission  to  (703)  734- 
5784.  You  may  review  copies  of  all 
comments  we  receive  in  the  Office  of 
Policy  and  Analysis,  Farm  Credit 
Administration. 

FOR  FURTHER  INFORMATKM  CONTACT: 


Federal  Register 
Vol.  66,  No.  33 

Friday,  February  16,  2001 


S.  Robert  Coleman,  Senior  Policy 
Analyst,  Office  of  Policy  and 
Analysis,  Farm  Credit  Administration, 
McLean,  VA  22102-5090,  (703)  883- 
4498,  TDD  (703)  883-4444. 

or  ^ 

Jennifer  A.  Cohn,  Senior  Attorney, 
Office  of  General  Counsel,  Farm 
Credit  Administration,  McLean,  VA 
22102-5090,  (703)  883-4020,  TDD 
(703) 883-4444. 

SUPPLEMENTARY  INFORMATION: 

I.  Obiectives 

Our  objectives  are  to: 

•  Establish  procediu«s  for  a  direct 
lender  association  to  request  a  national 
charter; 

•  Establish  that  each  assoiciation  with 
a  national  charter  must  provide 
dependable,  soimd,  adequate, 
com{)etitive,  and  constructive  credit  and 
related  services  to  all  eligible  and 
creditworthy  customers  within  its  Local 
Service  Area  on  a  priority  basis  while 
being  responsive  to  other  areas  in  the 
nationally  chartered  territory; 

•  Establish  controls  through  new 
business  planning  requirements  for  a 
direct  lender  association  with  a  national 
charter; 

•  Maintain  safety  and  soundness  and 
improve  risk  management  in  the  FCS; 
and 

•  Strengthen  the  abihty  of  the  FCS  to 
achieve  its  public  policy  mission  to 
serve  agriculture  and  rural  America. 

We  welcome  your  comments  on  how 
we  should  modify  this  proposed  rule,  or 
whether  we  should  consider  a  wholly 
different  approach  that  would  better 
enable  the  System  to  remain' responsive 
to  the  credit  needs  of  agriculture  in  a 
changing  market. 

n.  Authority  To  Issue  National  Charters 

The  Farm  Credit  Act  of  1971,  as 
amended  (Act),  gives  the  FCA  broad 
authority  to  issue  and  amend  the 
charters  of  System  associations, 
including  specifying  the  territories  in 
which  associations  may  carry  on  their 
operations.  Section  5.17(a)(2)(A)  of  the 
Act  authorizes  the  FCA,  "(wlhere 
necessary  or  appropriate  to  carry  out  the 
policy  and  objectives  of  this  Act,  [to] 
issue  and  approve  amendments  to 
Federal  cheers  of  institutions  of  the 
System  *  *  *."  Sections  2.0(b)(8), 
2.10(c),  and  7.8(b)  of  the  Act  specifically 
give  the  FCA  the  power  to  provide  for 
the  territory  in  which  a  direct  lender 


association  may  carry  on  its  operations, 
either  in  the  terms  of  the  association's 
charter  or  by  regulation.  These 
provisions  also  give  FCA  the  power  to 
approve  amendments  to  the  charters  of 
associations.  Finally,  section  5.17(a)(5) 
of  the  Act  authorizes  the  FCA  to  "l^rant 
approvals  provided  for  under  this  Act 
either  on  a  case-by-case  basis  or  through 
regulations  that  confer  approval  on 
actions  of  Farm  Credit  System 
institutions."  These  statutory  provisions 
authorize  the  FCA  to  issue  and  amend 
charters,  including  charters  to  operate 
nationwide,  to  direct  lender  associations 
without  notice  and  comment 
rulemaking. 

On  May  3.  2000,  the  FCA  issued 
guidance  to  System  direct  lender 
associations  about  how  they  could 
apply  for  a  national  chartei .  Because 
there  was  significant  public  interest  in 
national  charters,  we  published  our 
guidance  in  the  Federal  Register  on  July 
20,  2000  and  invited  comment.  See  65 
FR  45066,  July  20,  2000.  We  received 
over  1000  responses  to  the  Federal 
Register  notice.  Many  commenters 
believe  the  law  requires  the  FCA  to 
piu^ue  a  notice  and  comment 
rulemaking  for  national  charters.  Hence, 
we  are  proposing  this  rule,  which 
codifies  requirements  for  any  direct 
lender  association  requesting  a  national 
charter.  Notwithstanding  this  proposal, 
we  continue  to  believe  that  the  FCA 
may  issue  or  amend  charters  without 
conducting  a  rulemaking,  and  we 
specifically  reserve  the  right  to  do  so 
with  other  chartering  actions. 

m.  Background 

The  FCA  proposes  to  amend 
regulations  in  parts  611  and  618  to 
provide  procedures  for  requesting  a 
national  charter.  Additionally,  we 
propose  to  amend  the  disclosure 
requirements  in  part  620  to  provide 
shareholders  with  information  about 
lending  activities  if  their  associations 
have  national  charters.  National 
charters,  because  they  permit  direct 
lender  associations  to  diversify  their 
loan  portfolios  geographically  and  by 
commodity,  will  significantly  enhance 
safety  and  soundness  opportvuiities  for 
these  associations.  The  proposed  rule 
establishes  new  regulatory  requirements 
that,  when  taken  with  other  provisions 
of  our  existing  regulations,  will  ensure 
an  association  with  a  national  charter 
continues  to  operate  in  a  safe  and  sound 
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.manner.  In  addition,  these  new 
requirements  will  strengthen  the 
commitment  of  each  direct  lender 
association  with  a  national  charter  to 
serve  all  eligible  and  creditworthy 
customers  in  its  local  area. 

IV.  A  National  Charter  Defined 

Proposed  §611. 1126(a)(2)  defines  a 
national  charter  as  a  charter  that 
authorizes  a  direct  lender  association  to 
exercise  all  powers  conferred  on  it 
under  the  Act  and  FCA  regulations 
throughout  the  United  States  and  the 
Commonwealth  of  Puerto  Rico  or  within 
any  lesser  territory  the  FCA  specifies  in 
accordance  with  section  5.17(a)  of  the 
Act. 

As  disciissed  above,  the  FCA  has  the 
authority  under  sections  2.0(b)(8), 
2.10(c),  7.8(b),  and  several  provisions  of 
5.17(a)  to  issue  and  amend  charters  for 
System  institutions.  These  provisions 
give  us  broad  discretion  to  issue 
national  charters  to  direct  lender 
associations  that  include  most  of  the 
United  States  and  Puerto  Rico.  Section 
5.17(a)(2)(B).  (a)(2)(C),  (a)(13),  and 
(a)(14)  of  the  Act  requires  various 
consents  before  the  FCA  may  include 
certain  territories  in  an  association's 
national  charier. 

Specifically,  the  following 
associations  and  their  supervisory  banks 
must  consent  before  these  associations' 
territories  can  be  included  in  the 
national  charter  of  any  other 
association: 

•  Ag  New  Mexico,  Farm  Credit 
Services,  PCA; 

•  Federal  Land  Bank  Association  of 
North  Alabama,  FLCA; 

•  Federal  Land  Bank  Association  of 
North  Mississippi,  FLCA; 

•  Federal  Land  Bank  Association  of 
South  Alabama,  FLCA; 

•  Federal  Land  Bank  Association  of 
South  Mississippi,  FLCA; 

•  First  South  Agricultural  Credit 
Association ' ; 

•  Louisiana  Federal  Land  Bank 
Association,  FLCA  2; 

•  Production  Credit  Association  of 
New  Mexico;  and 

•  Production  Credit  Association  of 
Southern  New  Mexico. 

Under  the  Act,  these  associations' 
shareholders  must  consent  before  the 
territories  of  these  associations  can  be 
included  in  the  charters  of  other  FCS 
associations.  Additionally,  the 


'  Protected  territory  of  First  South  Agricultural 
Credit  Association  is  located  in  the  States  of 
Alabama.  Louisiana,  and  Mississippi. 

'  Except  in  the  parishes  of  Bienville.  Bossier, 
Caddo,  Calibome.  DeSoto,  Jackson,  Lincoln,  Red 
River,  Union  and  Webster  Parishes,  and  that  part  of 
Ouachita  Parish  west  of  the  Ouachita  River  in  the 
State  of  Louisiana. 


association's  affiliated  bank,  and  for  the 
three  New  Mexico  production  credit 
associations,  their  boards  of  directors, 
must  consent  to  these  charter  changes. 
An  association's  national  charter  issued 
by  the  FCA  will  specify  its  exact 
territory.  Separately,  we  have  proposed 
rules  that  would  provide  specific 
direction  on  voting  procedures  by  these 
institutions.  See  65  FR  26776,  May  9, 
2000  and  65  FR  58486,  September  29, 
2000. 

V.  Eligibility  To  Request  a  National 
Charter 

Proposed  §  611.1126(b)  provides  that 
an  existing  direct  lender  association  (as 
defined  in  §§619.9135  and  620.1,  i.e.. 
Federal  land  credit  association, 
production  credit  association,  or 
agricultiiral  credit  association)  or  an 
applicant  for  a  new  direct  lender 
association  charter  may  request  a 
national  charter. 

The  proposed  rule  states  that  any 
direct  lender  association  that  is  under  a 
cease  and  desist  order  that  has  become 
final,  as  defined  by  section  5.25  of  the 
Act,  is  ineligible  for  a  national  charter. 
The  FCA  is  authorized  under  part  C  of 
title  V  to  issue  cease  and  desist  orders 
against  any  System  institution  that 
operates  in  an  unsafe  or  unsound 
manner  or  violates  a  statute  or 
regulation. 

VI.  Local  Service  Areas 

Section  1.1  of  the  Act  states  that  the 
Farm  Credit  System  is  "designed  to 
accomplish  the  objective  of  improving 
the  income  and  well-being  of  American 
farmers  and  ranchers  by  fiunishing 
sound,  adequate,  and  constructive  credit 
and  closely  related  services  to  them, 
their  cooperatives,  and  to  selected  farm- 
related  businesses  *  *  *."TheFCA 
believes  the  System  should  be 
responsive  to  all  types  of  agricultiual 
producers  and  other  eligible  borrowers 
who  have  a  basis  for  credit  and  related 
services. 

Each  direct  lender  association  that 
receives  a  national  charter  must  remain 
responsive  to  the  needs  of  eligible  FCS 
customers.  Accordingly,  proposed 
§  611.1126(a)(3)  and  (e)  establishes  a 
Local  Service  Area  for  each  direct 
lender  association  that  receives  a 
national  charter.  The  LSA  of  an  existing 
direct  lender  association  will  be  its 
chartered  territory  immediately  before  it 
receives  a  national  charter.  The  FCA 
will  designate  the  LSA  of  any  newly 
chartered  association. 

The  Local  Service  Area  establishes 
where  each  association  with  a  national 
charter  must  offer  credit  and  related 
services.  The  FCA  believes  the  LSA 
requirement  will  ensure  that  the  System 


carries  out  its  public  policy  mission  of 
extending  credit  and  related  services  to 
farmers,  ranchers,  and  other  eligible 
customers  in  every  part  of  the  United 
States  as  described  in  section  1.1  of  the 
Act.  Therefore,  each  association  with  a 
national  charter  must  provide 
dependable,  sound,  adequate, 
competitive,  and  constructive  credit  and 
related  services  to  all  eligible  and 
creditworthy  customers  within  its  LSA 
•on  a  priority  basis,  consistent  with  safe 
and  soimd  lending  practices. 
Furthermore,  each  association  must  be 
responsive  to  the  needs  of  customers  in 
other  areas  of  its  nationally  chartered 
territory. 

Existing  regulations  require  that  all 
System  lenders  extend  credit  and 
related  services  in  a  safe  and  soiuid 
manner.  Accordingly,  every  association 
with  a  national  charter  must  maintain 
sufficient  capacity  and  expertise  to 
provide  credit  and  related  services 
within  its  LSA  before  it  can  serve  other 
areas  in  its  national  charter. 

In  section  4.19  of  the  Act,  Congress 
intended  that  the  System  would  make 
special  efforts  io  serve  yoimg, 
beginning,  and  small  farmers.  We 
anticipate  that  each  association  will 
make  specific  efforts  to  reach  out  to 
serve  those  formers  in  its  Local  Service 
Area.  In  conjimction  with  business 
planning  for  an  association's  national 
charter,  we  encourage  System 
institutions  to  review  FCA  Policy 
Statement  75,  dated  December  10, 1998, 
when  they  plan,  develop,  and 
implement  program  revisions  for  young, 
beginning,  and  small  farmers. 

Vn.  Procedures  for  Requesting  a 
National  Charter  Amendment 

Proposed  §  611.1126(c)  establishes  the 
procedures  that  an  association 
requesting  a  national  charter  must 
follow.  Under  §611. 1126(c)(1),  a 
national  charter  applicant  must  submit 
the  following  information  to  the  FCA: 

•  A  statement  of  the  provision(s)  of 
the  charter  that  the  association  proposes 
to  amend  and  the  proposed 
amendment(s); 

•  A  statement  of  the  reasons  for  the 
proposed  amendment(s),  the  impact  of 
the  amendment(s)  on  the  association 
and  its  stockholders,  and  the  requested 
effective  date  of  the  amendment(s); 

•  A  certified  copy  of  the  resolution  of 
the  board  of  directors  of  the  association 
approving  the  amendment(s); 

•  A  business  plan,  revised  to  reflect 
the  proposed  national  charter,  that 
includes  an  LSA  Plan  addressing  the 
matters  set  forth  in  §  618.8440,  and  has 
been  adopted  by  the  association's  board 
of  directors;  and. 
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•  Any  other  information  or 
dociunents  that  the  association  wishes 
to  submit  in  support  of  its  application, 
or  requested  by  the  FCA. 

Proposed  §611. 1126(c)(2)  requires 
any  association  that  applies  for  a 
national  charter  to  simultaneously  send 
a  copy  of  its  application  to  its 
supervisory  bank.  The  proposed  rule 
also  allows  the  supervisory  bank  to 
provide  comments  on  a  related 
association's  national  charter 
application  to  the  FCA  within  a 
reasonable  period  of  time.  Under 
proposed  §  611.1126(c)(3),  the  FCA  will 
inform  the  association  of  the  approval  or 
disapproval  of  its  national  charter 
application. 

Because  §  611.1126(c)  would  establish 
specific  procedures  for  requesting  a 
national  charter,  we  propose  to  make 
conforming  changes  to  §  611.1121.  We 
propose  to  amend  that  provision,  which 
sets  forth  general  procediu«s  for 
requesting  charter  amendments,  to 
exclude  national  charter  applications 
from  its  scope. 

Vm.  Business  Planning  Requirements 

Section  618.8440  continues  to  address 
business  planning  requirements  for 
System  institutions.  "The  proposed 
amendments  to  this  regulation  would 
add  a  provision  that  specifically 
requires  any  association  with  a  national 
charter  to  develop  and  implement  a 
Local  Service  Area  Plan. 

A.  Current  Business  Planning 
Requirements 

Each  association  that  obtains  a 
national  charter  must  update  its 
business  plan  to  reflect  changes  in  its 
operating  environment.  In  addressing 
the  requirements  set  forth  in  the 
proposed  amendments  to  §618.8440, 
each  association  should  take  into 
account  the  following  considerations 
when  it  updates  its  business  plan: 

•  Economic  and  market  conditions 
facing  the  association; 

•  The  effect  that  lending  outside  the 
association's  LSA  may  have  on  meeting 
the  association's  objectives  within  its 
LSA; 

•  The  effect  programs  that  provide 
credit  and  related  services  to  a  broader 
customer  base  will  have  on  the 
association's  organizational  efficiency, 
customer  service,  risk  management,  and 
operational  capabilities; 

•  Specific  operating  objectives  and 
strategies  for  any  new  credit  or  related 
services  programs,  including  delivery 
and  servicing  mechanisms; 

•  The  types  and  projected  amounts  of 
credit  and  related  services  that  the 
association  will  offer  and  the  geographic 
markets  in  which  it  will  operate; 


•  The  risk  associated  with  providing 
credit  and  related  services  in  new 
markets,  including  establishing  risk- 
tolerance  levels  in  relation  to  risk- 
bearing  capacity  and  loan  portfolio 
concentrations;  and 

•  Policies,  underwriting  standards, 
and  controls  for  the  association's 
lending  and  related  service  activities  in 
any  new  territory,  so  that  such  activities 
are  conducted  in  a  safe  and  soimd 
manner. 

Business  planning  is  an  integral 
component  of  any  financial  institution 
operating  in  a  safe  and  sound  manner. 
An  association's  board  of  directors  is 
responsible  for  and  in  the  best  position 
to  assess  the  association's  strategic 
strengths  and  weaknesses  and  to  set 
proper  limits  and  internal  controls  on 
lending  operations  and  related  services. 
The  FCA  will  exercise  its  examination 
and  supervisory  powers  to  evaluate 
whether  each  System  association  is 
operating  in  a  safe  and  sound  manner  as 
it  executes  its  plans  to  extend  credit  and 
offers  related  services  in  its  national 
charter  territory. 

B.  Safety  and  Soundness  Requirements 
for  National  Charter  Applicants 

National  charters,  when  planned  and 
implemented  properly,  can  improve 
safety  and  soundness  by  diversifying 
geographic  and  industry  concentrations 
in  the  loan  portfolios  of  FCS 
associations.  Because  they  provide 
enforceable  safety  and  soimdness 
controls,  proposed  §  611.1126(c)  and  (d) 
and  the  proposed  amendment  to 
§  618.8440  provide  additional 
safeguards  to  eliminate  concerns  that 
national  charters  expose  System 
institutions  to  excessive  risk. 

Proposed  §  611.1126(d)  imposes 
rigorous  safety  and  soundness  criteria 
on  each  association  that  applies  for  and 
subsequently  receives  a  national  charter. 
Specifically,  §  611.1126(d)(1) 
incorporates  by  reference  existing 
regulations  that  address  capital 
adequacy;  loan  underwriting 
requirements;  loan  servicing 
requirements;  internal  controls;  and 
compliance  with  regulations  governing 
consumer  protection,  equal  credit 
opportunity,  and  fair  lending  practices. 
Further,  §  611.1126(d)(4)  requires  any 
association  that  receives  a  national 
charter  to  continue  to  meet  safety  and 
soundness  standards,  both  those 
included  in  §611. 1126(d)(1),  and  those 
listed  in  §  611.1126(d)(2)  such  as  asset 
quality,  management,  and  earnings 
performance.  Once  an  association 
receives  a  national  charter,  the  FCA 
reserves  its  right  to  restrict  the 
association's  operations  if  it  fails  to 
operate  in  a  safe  and  sound  manner.  In 


addition  to  safety  and  soundness, 
§  611.1126(d)(3)  requires  each 
association  that  applies  for  and  receives 
a  national  charter  to  demonstrate  that  it 
has  implemented  a  program  to  serve 
young,  beginning,  and  small  fanners  in 
its  LSA. 

C.  Local  Service  Area  Plan 

The  proposed  rule  establishes  new 
business  plaiming  requirements  for  each 
association  applying  for  a  national 
charter.  Existing  §  618.8440  requires 
each  FCS  institution  to  adopt  an 
operational  and  strategic  business  plan 
on  an  annual  basisthat  covers  at  least 
the  succeeding  3  years.  Proposed 
§611.1126(c)(l)(iv)  and  the  proposed 
amendment  to  §  618.8440  will  require 
each  direct  lender  association  that 
applies  for  a  national  charter  to  develop 
an  LSA  Plan  that  addresses  how  it  will 
continue  to  serve  its  local  ciistomers. 
Any  association  that  receives  a  national 
charter  must  update  its  LSA  Plan 
annually  as  part  of  its  planning  process 
and  explain  how  it  will  continue  to 
serve  local  areas  by  providing  soimd, 
adequate  credit  and  related  services  to 
all  eligible  and  creditworthy  customers. 

A  direct  lender  association's  LSA  Plan 
must  include  its  assessment  of  its  LSA 
and  its  strategies  to  ensure  adequate 
service  in  its  LSA.  At  a  minimum,  each 
association's  LSA  Plan  must: 

•  Describe  all  segments  of  its  existing 
market  (including  both  existing  and 
potential  customers); 

•  Eveduate  how  well  it  is  currently 
serving  each  segment  of  its  existing 
market  (including  both  existing  and 
potential  customers); 

•  Assess  underserved  segments  in  its 
existing  market; 

•  Assess  its  capacity  to  serve  all 
segments  of  its  existing  markets 
(including  both  existing  and  potential 
customers)  and  any  constraints  on  this 
capacity;  and 

•  Describe  the  strategies  it  will 
piu-sue  to  ensiu^  that  it  provides 
adequate  service  within  its  LSA. 

The  purpose  of  an  LSA  is  to  ensure 
each  direct  lender  association  does  its 
part  to  help  the  FCS  meet  its  public 
policy  mission.  This  mission  includes 
providing  dependable,  sound,  adequate, 
competitive,  and  constructive  credit  and 
related  services  to  all  eligible  farmers 
and  ranchers,  aquatic  producers  and 
harvesters,  ferm-related  businesses,  and 
rural  homeowners. 

D.  Shareholder  Reporting  Requirements 
for  Nationally  Chartered  Associations 

The  proposed  rule  establishes 
reporting  requirements  that  provide 
association  shareholders  and  the  FCA 
with  useful  information  about  the 
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lending  and  related  services  activities  of 
any  association  that  has  a  national 
charter.  The  proposed  rule  amends  the 
shareholder  disclosure  regiilation. 
§  620.5,  to  require  any  association  with 
a  national  charter  to  disclose  in  its 
annual  report  information  about  the 
voliune  of  loans,  leases,  and  related 
services  both  inside  and  outside  its 
LSA.  Specifically,  proposed 
§  620.5(a)(3)  would  require  an 
association  that  has  a  national  charter  to 
disclose  to  its  shareholders  siunmary 
information  on  the  percentage  and  total 
dollar  amount  of  loans,  leases,  and 
related  services  extended  both  inside 
and  outside  the  LSA.  Additionally,  the 
FCA,  through  its  call  reporting,  may 
request  more  detailed  information  about 
loans,  leases,  and  related  services  that 
nationally  chartered  associations  offer 
outside  their  LSAs. 

K.  Effective  Dates  for  National 
Charters 

We' expect  that  national  charters 
approved  by  the  FCA  will  have  the  same 
effective  date  for  all  System  associations 
that  apply  by  a  specified  target  date.  The 
effective  date  for  national  charters  and 
the  target  date  for  submitting 
applications  will  be  determined  by  the 
FCA  once  a  final  rule  is  adopted. 
Effective  dates  for  national  charters  for 
subsequent  applications  will  be  based 
on  the  timing  of  the  applications 
received.  We  welcome  your  comments 
on  any  imique  business  aspects  that  we 
should  consider  when  we  establish  a 
imifonn  effective  date  for  national 
chaiters. 

X.  GoTemance  and  Supervising  Bank 
Relationship 

National  charters  will  not  change  FCA 
regulations  on  FCS  corporate 
governance.  A  borrower  who  is  an 
eligible  former,  rancher,  aquatic 
producer  or  harvester  is  entiUed  to  hold 
voting  stock  and  to  serve  as  a  director 
in  the  System  association  from  which  he 
or  she  has  a  loan,  regardless  of 
geographic  location.  As  required  by 
section  4.15  of  the  Act,  each  association 
with  a  national  charter  must  make 
efforts  to  ensure  that  borrowers  from  its 
chartered  territory  are  adequately 
represented  on  its  board  of  directors. 
Additionally,  representation  on  an 
association's  board  should  reflect  the 
types  of  agriculture  practiced  by  its 
borrowers.  The  proposed  rule  does  not 
change  the  affiliation  between  a 
nationally  chartered  association  and  its 
current  funding  and  supervisory  bank. 


ListofSubiects 

12  CFR  Part  611 

Agricidture,  Banks,  banking.  Rural 
areas. 

12  CFR  Part  618 

Agricultiue,  Archives  and  records. 
Banks,  banking.  Insurance,  Reporting 
and  recordkeeping  requirements.  Rural 
areas.  Technical  assistance. 

12  CFR  Part  620 

Accounting,  Agricidtiire,  Banks, 
banking.  Reporting  and  recordkeeping 
requirements,  Rural  areas. 

For  the  reasons  stated  in  the 
preamble,  parts  611,  618,  and  620  of 
chapter  VI,  title  1 2  of  the  Code  of 
Federal  Regulations  are  proposed  to  be 
amended  to  read  as  follows: 

PART  61 1— ORGANIZATION 

1.  The  authority  citation  for  part  611 
continues  to  read  as  follows: 

Authority:  Sees.  1.3. 1.13,  2.0,  2.10,  3.0, 
3.21,  4.12.  4.15.  4.20,  4.21,  5.9,  5.10.  5.17, 
7.0-7.13,  8.5(e)  of  the  Farm  Credit  Act  (12 
U.S.C.  2011,  2021,  2071,  2091,  2121,  2142, 
2183,  2203,  2208,  2209.  2243,  2244,  2252, 
2279a-2279f-l,  2279aa-5(e));  sees.  411  and 
412  of  Pub.  L.  100-233. 101  Stat.  1568, 1638; 
sees.  409  and  414  of  Pub.  L.  100-399,  102 
Stat.  989, 1003,  and  1004. 

2.  Revise  the  heading  of  subpart  G  to 
read  as  follows: 

Subpart  Q — Margera,  Conaotldatlona, 
and  Other  Chartartng  Actlona  of 
Assoclationa 

3.  Revise  §  611.1120(b)  to  read  as 
follows: 

§611.1120    QaiMral  auttwrlty. 

***** 

(b)  The  Farm  Credit  Administration 
may  make  changes  in  the  charter  of  an 
association  as  may  be  requested  by  that 
association  and  approved  by  the  Farm 
Credit  Administration  pursuant  to 
§  611.1121  or,  in  the  case  of  national 
charters,  §611.1126  of  this  part. 
***** 

4.  Amend  §  611.1121  by  revising  the 
introductory  paragraph  to  read  as 
follows: 

§611.1121    Chartar  amendment 
proceduras. 

This  section  applies  to  any  request  by 
an  association  to  amend  its  charter, 
except  it  does  not  apply  to  applications 
for  national  charters. 


5.  Add  §  611.1126  to  subpari  G  to  read 
as  follows: 


§611.1126    National  charters. 

This  section  applies  to  any 
association  that  requests  or  receives  a 
national  charter. 

(a)  Definitions — (1)  You  means  a 
direct  lender  association  as  defined  in 
§§619.9135  and  620.1  of  this  chapter. 

(2)  National  charter.  A  charter  that 
authorizes  you  to  exercise  all  powers 
conferred  on  you  imder  the  Act  and 
regulations  of  the  Farm  Credit 
Administration  throughout  the  United 
States  and  the  Commonwealth  of  Puerto 
Rico  or  within  such  lesser  territory  as 
specified  by  the  Farm  Credit 
Administration  in  accordance  with 
section  5.17(a)  of  the  Act. 

(3)  Local  Service  Area  (LSA).  (i)  If  you 
are  an  existing  direct  lender  association, 
your  LSA  is  your  chartered  territory 
immediately  before  you  receive  a 
national  charter. 

(ii)  If  you  are  a  newly  chartered  direct 
lender  association,  your  LSA  is  any 
territory  the  Farm  Credit  Administration 
designates  as  such. 

(b)  Eligibility  to  request  a  national 
charter.  (1)  An  existing  direct  lender 
association  or  an  applicant  for  a  new 
direct  lender  association  charter  may 
request  a  national  charter. 

(2)  No  direct  lender  association  that  is 
imder  a  cease  and  desist  order  that  has 
become  final  as  defined  by  section  5.25 
of  the  Act  is  eligible  to  request  a 
national  charter. 

(c)  Procedures  for  requesting  an 
amendment  to  an  existing  charter  that 
would  result  in  a  national  charter.  (1)  In 
requesting  an  amendment  to  an  existing 
charter  that  would  result  in  a  national 
charter,  you  must  submit  an  application 
to  the  Farm  Credit  Administration  that 
contains  the  following  information: 

(i)  A  statement  of  the  provision(s)  of 
the  charter  that  the  association  proposes 
to  amend  and  the  proposed 
amendment(s): 

(ii)  A  statement  of  the  reasons  for  the 
proposed  amendment(s),  the  impact  of 
the  amendment(s)  on  the  association 
and  its  stockholders,  and  the  requested 
effiective  date  of  the  amendment(s): 

(iii)  A  certified  copy  of  the  resolution 
of  the  board  of  directors  of  the 
association  approving  the 
amendment(s); 

(iv)  A  business  plan,  revised  to  reflect 
your  proposed  national  charter,  that 
includes  an  LSA  Plan  addressing  the 
matters  set  forth  in  §  618.8440  of  this 
chapter  and  has  been  adopted  by  your 
board  of  directors;  and 

(v)  Any  additional  information  or 
documents  that  you  wish  to  submit  in 
support  of  your  application  or  that  the 
Farm  Credit  Administration  requests. 

(2)  You  must  simultaneously  send  a 
copy  of  your  national  charter 
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application  to  your  supervisory  bank. 
The  supervisory  bank  may  provide 
comments  on  your  national  charter 
application  to  the  Farm  Credit 
Administration  within  a  reasonable 
period  of  time. 

(3)  The  Farm  Credit  Administration 
will  notify  you  of  its  approval  or 
disapproval  of  the  amendment  request. 

(d)  Criteria  for  issuing  national 
charters.  (1)  You  may  apply  for  a 
national  charter  if  you  are  La 
compliance  with: 

(i)  Capital  adequacy  requirements  in 
subpart  H  of  part  615  of  this  chapter; 

(ii)  Loan  imderwriting  requirements 
in  subpart  D  of  part  614  of  this  chapter; 

(iii)  Loan  servicing  requirements  in 
subpart  N  of  part  614  of  this  chapter; 

(iv)  Internal  control  requirements  in 
subpart  J  of  part  618  of  this  chapter; 

(v)  All  applicable  laws  and 
regulations  pertaining  to 
nondiscrimination  in  lending 
requirements  in  part  626  of  this  chapter, 
and  other  Federal  statutes  and 
regidations  governing  consiuner 
protection,  equal  credit  opportxmity, 
and  fair  lending  practices. 

(2)  The  Farm  Credit  Administration 
will  grant  national  charters  only  to 
direct  lender  associations  that  it 
determines  are  operating  safely  and 
soimdly  in  accordance  with  capital, 
assets,  management,  earnings,  liquidity, 
interest  rate  sensitivity,  and  other  safety 
and  soundness  standards. 

(3)  If  you  apply  for  a  national  charter, 
you  must  demonstrate  to  the  Farm 
Credit  Administration  that  you  have 
implemented  a  program  that  serves 
young,  beginning,  and  small  formers  in 
your  local  service  area,  and  that  you 
have  complied  with  §614.4165  of  this 
chapter  and  other  Agency  guidance. 

(4)  After  you  receive  a  national 
charter,  you  must  continue  to  comply 
with  all  the  requirements  in  paragraphs 
(d)(1),  (d)(2)  and  (d)(3)  of  this  section. 

(e)  LSA  requirement.  If  you  receive  a 
national  charter,  you  will  have  a  LSA. 
Once  you  receive  your  national  charter, 
you  must  extend  credit  and  offer  related 
services  to  all  eligible  and  creditworthy 
customers  in  yoiu-  LSA,  consistent  with 
safe  and  soimd  lending  practices. 

PART  618— GENERAL  PROVISIONS 

6.  The  authority  citation  for  part  618 
continues  to  read  as  follows: 

Authority:  Sees.  1.5, 1.11, 1.12.  2.2,  2.4, 
2.5,  2.12,  3.1.  3.7,  4.12.  4.13A,  4.25,  4.29,  5.9, 
5.10,  5.17  of  the  Farm  Credit  Act  (12  U.S.C. 
2013,  2019.  2020,  2073,  2075.  2076.  2093, 
2122.  2128,  2183,  2200,  2211,  2218,  2243, 
2244,  2252). 


Sut)part  J — Internal  Controla 

7.  Revise  §  618.8440  to  read  as 
follows: 

§618.8440    Planning. 

(a)  No  later  than  30  days  after  the 
commencement  of  each  calendar  year, 
the  board  of  directors  of  each  Farm 
Credit  System  institution  must  adopt  an 
operational  and  strategic  business  plan 
for  at  least  the  succeeding  3  years. 

(b)  The  business  plan  must  include,  at 
a  minimum,  the  following: 

(1)  A  mission  statement; 

(2)  A  review  of  the  internal  and 
external  factors  that  are  likely  to  affect 
the  institution  diuing  the  planning 
period; 

(3)  Quantifiable  goals  and  objectives; 

(4)  Pro  forma  financial  statements  for 
each  year  of  the  plan; 

(5)  A  detailed  operating  budget  for  the 
first  year  of  the  plan;  and 

(6)  The  capital  adequacy  plan  adopted 
pursuant  to  §§  615.5200(b),  615.5330(c), 
and  615.5335fb)  of  this  chapter. 

(c)(1)  The  business  plan  for  each  Farm 
Credit  System  association  that  has 
received  a  national  charter,  as  defined 
in  §611.1126  of  this  chapter,  must 
include  a  Local  Service  Area  (LSA) 
Plan. 

(2)  A  LSA  Plan  is  a  plan  that 
addresses  how  the  Farm  Credit  System 
association  will  serve  its  LSA  under 
§  611.1126(d)  of  this  chapter.  At  a 
minimum,  a  LSA  Plan  must: 

(i)  Describe  all  segments  of  the 
existing  market  of  the  Farm  Credit 
System  association  (including  both 
existing  and  potential  customers); 

(ii)  Evaluate  how  well  the  Farm  Credit 
System  association  is  currently  serving 
each  segment  of  its  existing  market 
(including  both  existing  and  potential 
customers); 

(iii)  Assess  underserved  segments  in 
the  Farm  Credit  System  association's 
existing  market; 

(iv)  Assess  the  Farm  Credit  System 
association's  capacity  to  serve  all 
segments  of  its  existing  markets 
(including  both  existing  and  potential 
customers)  and  any  constraints  on  this 
capacity;  and 

(v)  Describe  the  strategies  the  Farm 
Credit  System  association  will  pursue  to 
ensure  that  it  provides  full  service 
within  its  LSA. 

PART  62a-I)ISCLOSURE  TO 
SHAREHOLDERS 

8.  The  authority  citation  for  part  620 
continues  to  read  as  follows: 

Authority:  Sees.  5.17,  5.19,  8.11  of  the 
Farm  Credit  Act  (12  U.S.C.  2252,  2254. 
2279aa-ll);  sec.  424  of  Pub.  L.  100-233, 101 
Stat.  1568, 1656. 


Subpart  B — Annual  Report  to 
Shareholdefs 

9.  Amend  §  620.5(a)(3)  as  follows: 

a.  Remove  the  ";"  at  the  end  of  the 
third  sentence  and  add  a  ".";  and 

b.  Add  two  new  sentences  to  the  end 
of  this  paragraph  to  read  as  follows: 

§620.5    Contants  of  the  annual  raport  to 
sharahotders. 

***** 

(a)  Description  of  business.  *  *  * 

***** 

(3)  *  *  *  For  any  association  that  has 
a  national  charter,  it  must  identify  the 
percentage  and  the  total  dollar  amoimt 
of  loans,  leases,  and  related  services  that 
it  extends  to  eligible  ciistomers.  An 
association  with  a  national  charter  must 
separately  report  the  total  loans,  leases, 
and  related  services  that  is  made  both 
inside  and  outside  its  local  service  area; 
***** 

Dated:  February  12.  2001. 
Kelly  N4ikel  Williams, 

Secretary,  Farm  Credit  Administration  Board. 
[FR  Doc.  01-3942  Filed  2-15-01;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  pFR  Part  1 

[REG-1 05946-00] 
RiN1545-AY31 

Mid-contract  Change  In  Taxpayer 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

and  notice  of  public  bearing. 

SUMMARY:  This  document  contains 
proposed  regulations  concerning  a  mid- 
contract  change  in  taxpayer  of  a  contract 
that  has  been  accounted  for  under  a 
long-term  contract  method  of 
accounting.  A  taxpayer  that  is  a  party  to 
such  a  contract  will  be  afiiected  by  these 
proposed  regiilations.  This  document 
also  provides  notice  of  a  public  hearing 
on  the  proposed  regidations. 

DATES:  Written  comments  must  be 
received  by  May  17,  2001.  Outiines  of 
oral  comments  to  be  presented  at  the 
public  hearing  scheduled  for  June  13, 
2001,  at  10  a.m.  must  be  received  by 
May  30,  2001. 

ADDRESSES:  Send  submissions  to 
CC:M&SP:RU  (REG-105946-00),  room 
5226,  Internal  Revenue  Service,  FOB 
7604,  Ben  Franklin  Station,  Washington, 
DC  20044.  Submissions  may  be  hand 
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delivered  Monday  through  Friday 
between  the  hours  of  8  a.m.  and  5  p.m. 
to:  CX::M&SP:RU  (REG-105946-00), 
Courier's  Desk,  hitemal  Revenue 
Service,  1111  Constitution  Avenue, 
NW.,  Washington,  DC.  Alternatively, 
taxpayers  may  submit  comments 
electronically  via  the  Internet  by 
selecting  the  "Tax  Regs"  option  on  the 
IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at  http://www.irs.gov/prod/ 
'  tax^regs/regslist.html.  The  public 
hearing  will  be  held  in  room  6718, 
Internal  Revenue  Building,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC. 

FOR  FURTHER  MFORMAtlON  COflTACT: 
Concerning  the  proposed  regulations, 
John  Arambiun  or  Leo  F.  Nolan  II  at 
(202)  622-4960;  concerning  submissions 
of  comments,  the  hearing,  and/or  to  be 
placed  on  the  building  access  list  to 
attend  the  hearing,  Guy  Trajmor  of  the 
Regulations  Unit  at  (202)  622-7180  (not 
toll-free  niunbers). 
SUPPLEMENTARY  INFOflMATION: 

Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  this  notice  of  proposed 
rulemaking  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(d)).  Comments  on  the 
collections  of  information  should  be 
sent  to  the  Office  of  Management  and 
Budget,  Attn:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503,  with  copies  to 
the  Intwnal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer, 
W:CAR:MP:FP:S:0,  Washington,  DC 
20224.  Conmaents  on  the  collections  of 
information  should  be  received  by  April 
17,  2001.  Comments  are  specifically 
requested  concerning: 

•  Whether  the  proposed  collections  of 
information  are  necessary  for  the  proper 
performance  of  the  functions  of  the 
Internal  Revenue  Service,  including 
whether  the  information  will  have 
practical  utility; 

•  The  accuracy  of  the  estimated 
burden  associateid  with  the  proposed 
collections  of  information  (see  below); 

•  How  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected  may 
be  enhanced; 

•  How  the  burden  of  complying  with 
the  prop>osed  collections  of  information 
may  be  minimized,  including  through 
the  application  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

•  Estimates  of  capital  or  start-up  costs 
and  costs  of  operation,  maintenance, 


and  purchase  of  services  to  provide 
information. 

The  collection  of  information  in  this 
proposed  regulation  is  in  §  1.460- 
6(g)(3)(ii)(C).  The  information  collected 
in  §  1.460-6(g)(3)(ii)(C)  is  required  to 
provide  certain  recipients  of  long-term 
contracts  with  the  information  needed 
to  make  look-back  calculations.  Tliis 
collection  of  information  is  mandatory. 
The  likely  respondents  are  for-profit 
entities. 

Estimated  total  reporting  burden: 
10,000  hours. 

Estimated  average  burden  per 
respondent:  2  hours. 

Estimated  number  of  respondents: 
5000. 

Estimated  aimual  frequency  of 
responses:  On  occasion. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  control  number. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

Section  460  of  the  Internal  Revenue 
Code  was  enacted  by  section  804  of  the 
Tax  Reform  Act  of  1986,  Public  Law  99- 
514  (100  Stat.  2085,  2358-2361).  Section 
460  was  amended  by  section  10203  of 
the  Omnibus  Budget  Reconciliation  Act 
of  1987.  Public  Law  100-203  (101  Stat. 
1330. 1330-394);  by  sections  1008(c) 
and  5041  of  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988, 
Pubhc  Law  100-647  (102  Stat.  3342, 
3438-3439  and  3673-3676);  by  sections 
7621  and  7811(e)  of  the  Omnibiis 
Budget  Reconciliation  Act  of  1989, 
Public  Law  101-239  (103  Stat.  2106, 
2375-2377  and  2408-2409);  by  section 
1 1812  of  the  Qoinibus  Budget 
Reconciliation  Act  of  1990,  Public  Law 
101-508  (104  Stat.  1388,  1388-534  to 
1388-536);  by  sections  1702(h)(15)  and 
1704(t)(28)  of  the  Small  Business  Job 
Protection  Act  of  1996,  Public  Law  104- 
188  (110  Stat.  1755, 1874,  1888);  and  by 
section  1211  of  the  Taxpayer  Relief  Act 
of  1997,  Public  Law  105-34  (111  Stat. 
788,  998-1000). 

Section  460(h)  directs  the  Secretary  to 
prescribe  regulations  to  the  extent 
necessary  or  appropriate  to  carry  out  the 
purpose  of  section  460,  including 
regulations  to  prevent  a  taxpayer  from 
avoiding  section  460  by  using  related 
parties,  pass-through  entities, 


intermediaries,  options,  and  other 

similar  arrangements. 

Explanation  of  Provisions 

Overview 

Generally,  manufactiiring  and 
construction  contracts  not  completed 
within  the  taxable  year  they  are  entered 
into  are  long-term  contracts.  A 
manufacturing  contract,  however,  is  not 
a  long-term  contract  unless  it  requires 
the  manufacture  of  a  unique  item  or  an 
item  normally  requiring  more  than  12 
months  to  complete.  Section  460 
generally  requires  that  long-term 
contracts  be  accoimted  for  under  the 
percentage-of-completion  method  (PCM) 
and  that  taxpayers  make  a  look-back 
computation  of  interest  to  compensate 
the  government  (or  the  taxpayer)  for  any 
underestimation  (overestimation)  of 
income  from  the  contract.  However, 
home  construction  contracts  and  certain 
contracts  of  smaller  construction 
contractors  are  exempt  from  these 
requirements.  Moreover,  residential 
builders  are  entitled  to  use  the  70/30 
percentage-of-completion/  capitalized 
cost  method  (PCCM),  and  certain 
shipbuilders  are  entitled  to  use  the  40/ 
60  PCCM.  A  long-term  contract  or  a 
portion  of  a  long-term  contract  that  is 
exempt  from  the  PCM  may  be  accounted 
for  under  any  permissible  method, 
including  the  completed  contract 
method  (CCM)  or  the  exempt 
percentage-of-completion  method 
(EPCM).  These  long-term  contract 
methods  of  accounting  (i.e.,  the  PCM, 
PCCM,  CCM  and  EPCM)  are  described 
in  proposed  §1.460—4.  These  proposed 
regulations  address  the  Federal  income 
tax  treatment  of  a  change  in  taxpayer 
prior  to  completion  of  a  long-term 
contract  accounted  for  imder  a  long- 
term  contract  method  of  accoimting. 

Existing  Guidance  on  Transfers  of  Long- 
term  Contracts 

In  the  case  of  transactions  not 
governed  by  section  381 ,  such  as  those 
occurring  prior  to  its  efiiactive  date, 
niunerous  cases  have  required  a 
taxpayer  to  take  into  income  items  that 
under  its  method  of  accounting  would 
be  deferred  past  the  date  of  the 
transaction.  These  cases  have  involved 
both  taxable  and  nontaxable 
transactions,  e.g.,  liquidations  and 
reorganizations.  For  example,  in  the 
case  of  a  disposition  of  a  long-term 
contract  accounted  for  under  the  CCM, 
the  transferor  was  required  to  recognize 
income  earned  on  the  contract  prior  to 
its  transfer,  with  the  amount  earned 
determined  imder  some  variant  of  the 
PCM.  These  cases  generally  relied  on 
section  446(b),  section  482  and/or  the 
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assignment  of  income  doctrine  to 
allocate  income  to  the  transferor.  See 
e.g.,  Jud  Plumbing  and  Heating,  Inc.  v. 
Commissioner,  153  F.2d  681  (5th  Cir. 
1946);  Standard  Paving  Co.  v. 
Commissioner,  190  F.2d  330  (10th  Cir.), 
cert,  denied.  342  U.S.  860  (1951); 
Central  Cuba  Sugar  Co.  v. 
Commissioner,  198  F.2d  214  (2nd  Cir.). 
cert,  denied,  344  U.S.  874  (1952); 
Dillard-Waltermire,  Inc.  v.  Campbell, 
255  F.2d  433  (5th  Cir.  1958);  and 
Midland-Ross  Corp.  v.  United  States, 
485  F.2d  110  (6th  Cir.  1973).  In 
addition,  §  1.451-5(f)  of  the  regulations 
has  been  cited  as  support  for  taxing  a 
transferor  who  has  deferred  advance 
payments  imder  its  long-term  contract 
method  of  accounting.  See  Rotolo  v. 
Commissioner.  88  T.C.  1500  (1987). 

Under  section  381(c)(4),  in  the  case  of 
a  section  381  transaction,  an  acquiring 
corporation  generally  must  use  the 
method  of  accounting  used  by  the 
transferor.  Further,  regulations  imder 
§  1.381(c)(4)-l  require  the  acquiring 
corporation  to  take  into  account  the 
transferor's  items  of  income  or 
deduction  which,  because  of  its  method 
of  accounting,  were  not  required  or 
permitted  to  be  included  or  deducted  by 
the  transferor  in  computing  taxable 
income  prior  to  the  date  of  the  transfer. 
Consistent  with  section  381,  the  IRS  has 
held  that  section  381  generally  requires 
a  transferee  to  account  for  a  long-term 
contract  transferred  pursuant  to  a 
section  381  transaction  using  the  CCM 
used  by  the  transferor  and,  thus,  to 
report  the  entire  gain  or  loss  from  the 
contract.  Accordingly,  the  decisions  in 
the  Standard  Paving  line  of  cases  are 
generally  not  applicable  to  transactions 
to  which  section  381  applies.  Rev.  Rul. 
70-83  (1970-1  C.B.  85).  In  addition, 
section  351  generally  has  been 
interpreted  to  prevent  recognition  of 
gain  or  loss  by  a  transferor  from  a 
section  351  transfer  of  partially 
completed  long-term  contracts 
accounted  for  by  the  transferor  using  the 
CCM.  See  GCM  39258  (July  13,  1984) 
applying  Rev.  Rul.  80-198  (1980-2  C.B. 
113)  (no  gain  or  loss  is  recognized  to  a 
cash  basis  transferor  with  respect  to 
unrealized  accounts  receivable  and 
unrecognized  accounts  payable 
transferred  in  a  section  351  transaction). 

In  1990.  the  ERS  issued  proposed 
regulations  (REG-209308-86)  (55  FR 
23755)  that  addressed  the  treatment  of 
a  mid-contract  change  in  taxpayer  of  a 
contract  accoimted  for  using  PCM  for 
purposes  of  applying  the  look-back 
meUiod.  Generally,  these  proposed 
regulations  provided  that  the  successor 
to  the  contract  "stepped  into  the  shoes" 
of  the  predecessor  with  respect  to  the 
PCM.  "Thus,  the  successor  was  to 


continue  to  use  the  same  PCM  used  by 
the  predecessor  both  for  purposes  of 
reporting  income  under  the  contract  and 
recomputing  income  under  the  look- 
back method.  No  look-back  calculation 
was  to  be  made  until  the  successor 
completed  the  contract,  and  the 
successor  was  liable  for  look-back 
interest  attributable  to  both  pre-  and 
post-transaction  years.  On  the  other 
hand,  except  in  the  case  of  taxable 
dispositions  to  luu^lated  parties,  the 
successor  could  not  recover  look-back 
interest  owed  by  the  government  that 
was  attributable  to  pre-transaction  years. 
These  proposed  regulations  were 
withdrawn.  One  criticism  of  the 
regulations  was  that  step-in-the-shoes 
treatment  was  inappropriate  in  the  case 
of  taxable  dispositions. 

Proposed  Provisions 

Consistent  with  the  existing  guidance 
described  above  and  in  response  to 
comments  received  on  the  1990 
proposed  r^ulations,  these  proposed 
regulations  divide  the  rules  regarding  a 
mid-contract  change  in  taxpayer  of  a 
long-term  contract  accounted  for  under 
a  long-term  contract  method  into  two 
categories — constructive  completion 
transactions  and  step-in-the-shoes 
transactions.  For  this  purpose,  the  step- 
in-the-shoes  rules  apply  to  the  following 
transactions — 

(1)  Transactions  described  in  section 
381  (Le.,  liquidations  under  section  332 
and  reorganizations  described  in  section 
368(a)(1)(A).  (C),  (D).  (F),  or  (G)); 

(2)  Transactions  described  in  section 
351; 

(3)  Transactions  described  in  section 
368(a)(1)(D)  with  respect  to  which  the 
requirements  of  section  355  (or  so  much 
of  section  356  as  relates  to  section  355) 
are  met  (divisive  "D"  reorganization); 

(4)  Transfers  (e.g.  sales)  of  S 
corporation  stock; 

(5)  Conversion  to  or  from  an  S 
corporation; 

(6)  Members  joining  or  leaving  a 
consolidated  group;  and 

(7)  Any  other  transaction  designated 
in  the  Internal  Revenue  Bulletin  by  the 
Internal  Revenue  Service.  See  26  CFR 
601.601(d)(2)(ii). 

The  constructive  completion  rules 
apply  to  all  other  transactions. 

A  constructive  completion  transaction 
results  in  the  taxpayer  originally 
reporting  income  under  the  long-term 
contract  (old  taxpayer)  recognizing 
income  from  the  contract  based  on  a 
contract  price  that  takes  into  account 
any  amounts  realized  frtim  the 
transaction  or  paid  by  the  old  taxpayer 
to  the  taxpayer  subsequently  reporting 
income  under  the  long-term  contract 
(new  taxpayer)  that  are  allocable  to  the 


contract.  Similarly,  the  new  taxpayer  in 
a  constructive  completion  transaction  is 
treated  as  though  it  entered  into  a  new 
contract  as  of  the  date  of  the  transaction, 
with  the  contract  price  taking  into 
account  the  purchase  price  and  any 
amount  paid  by  the  old  taxpayer  that  is 
allocable  to  the  contract. 

In  the  case  of  a  step-in-the-shoes 
transaction,  the  old  taxpayer's 
obligation  to  account  for  die  contract 
terminates  on  the  date  of  the  transaction 
and  is  assumed  by  the  new  taxpayer. 
The  new  taxpayer  must  assume  the  old 
taxpayer's  methods  of  accounting  for  the 
contract,  with  both  the  contract  price 
and  allocable  contract  costs  based  on 
amounts  taken  into  account  by  both 
parties.  However,  in  the  case  of  a  tax 
avoidance  transaction,  the  IRS  may 
allocate  income  with  respect  to  a 
transferred  long-term  contract  between 
the  old  and  new  taxpayers.  Section 
§  1.451-5(f)  will  not  be  appUed  to  a 
mid-contract  change  in  taxpayer  of  a 
contract  accounted  for  under  a  long- 
term  contract  method. 

In  the  case  of  a  step-in-the-shoes 
transaction  in  which  the  transferor's 
basis  in  the  stock  of  the  transferee  is 
determined  by  reference  to  its  basis  of 
the  property  transferred,  the  basis  in  the 
stodn  of  the  transferee  attributable  to  the 
transfer  of  a  long-term  contract  will  not 
be  appropriate  uidess  the  amount 
previously  received  by  the  transferor 
under  the  long-term  contract  equates  to 
the  amount  previously  recognized  as 
gross  receipts  by  the  transferor.  Under 
both  the  PCM  and  the  CCM,  however,  it 
is  common  for  the  amount  received  with 
respect  to  a  long-term  contract  to  difier 
from  the  amount  recognized  because  the 
receipt  of  progress  payments  does  not 
affect  the  recognition  of  income.  To 
address  this  situation,  the  proposed 
regulations  provide  that,  in  the  case  of 
a  section  351  transaction  or  a  divisive 
"D"  reorganization,  the  old  taxpayer 
must  adjust  its  basis  in  the  stock  of  the 
new  taxpayer  by  the  difference  between 
the  amount  the  old  taxpayer  has 
recognized  with  respect  to  the  contract 
and  the  amount  the  old  taxpayer  has 
received  or  reasonably  expects  to 
receive  under  the  contract.  The  IRS  and 
Treasury  Department  specifically 
request  comments  with  respect  to  this 
rule. 

The  proposed  regulations  also  provide 
rules  for  applying  the  look-back  method 
in  the  case  of  a  mid-contract  change  in 
taxpayer.  For  constructive  completion 
transactions,  the  look-back  method  is 
applied  by  the  old  taxpayer  with  respect 
to  pre-transaction  years  upon  the 
transaction  date  and,  if  applicable,  by 
the  new  taxpayer  with  respect  to  post- 
transaction  years  upon  contract 
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completion.  For  step-in-the-shoes 
transactions,  the  look-back  method  is 
applied  only  by  the  new  taxpayer  upon 
contract  completion.  The  new  taxpayer 
must  account  for  pre-  and  post- 
transaction  years,  with  special  rules 
governing  the  calculation  of  look-back 
interest  in  the  case  of  pre-transaction 
years.  The  proposed  regulations  also 
require  the  old  taxpayer  in  such  cases  to 
provide  certain  information  to  the  new 
taxpayer  in  order  to  enable  the  new 
taxpayer  to  make  the  necessary  look- 
back calculations. 

The  proposed  regulations  reserve  on 
whether  a  mid-contract  change  in 
taxpayer  that  results  from  a  partnership 
transaction,  including  a  transaction 
described  in  section  721,  a  transaction 
described  in  section  731,  and  a  transfer 
(e.g.,  sale)  of  a  partnership  interest, 
should  be  treated  as  a  constructive 
completion,  or  a  step-in-the-shoes, 
transaction.  Although  these  transactions 
are  similar  to  other  step-in-the-shoes 
transactions,  such  as  nonrecognition 
transactions  (e.g.,  section^  351  and  332) 
and  transactions  where  the  party 
responsible  for  performing  the  contract 
has  not  changed  (e.g.,  sales  of  S 
corporation  stock  and  members  joining 
or  leaving  consolidated  groups),  the  IRS 
and  Treasiiry  Department  are  concerned 
that  step-in-the-shoes  treatment  for 
these  partnership  transactions  could 
more  readily  facilitate  the  shifting  of 
income  to  tax  indifferent  parties  than  in 
other  situations  and  thus  are  concerned 
about  monitoring  such  activities  solely 
through  an  anti-ad)use  rule.  In  addition, 
other  issues,  such  as  the  treatment  of 
long-term  contracts  under  section 
704(c),  751,  and  752,  significantly 
complicate,  and  could  thwart,  the 
application  of  the  step-in-the-shoes  rule 
with  respect  to  mid-contract  changes 
involving  partnership  transactions.  The 
IRS  and  Treasury  Department  request 
comments  on  the  appropriate  treatment 
for  mid-contract  changes  in  taxpayer 
resulting  from  these  partnership 
transactions. 

Proposed  Effective  Date 

These  regulations  are  proposed  to  be 
applicable  for  transactions  on  or  after 
the  date  they  are  published  in  the 
Federal  Reguter  as  final  regiilations. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations.  Pursuant  to  section 


7805(f)  of  the  Internal  Revenue  Code, 
this  notice  of  proposed  rulemaking  will 
be  submitted  to  the  Chief  Coimsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

It  is  hereby  certified  that  the 
collection  of  information  in  these 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  This 
certification  is  based  on  the  fact  that  the 
relevant  information  is  already 
maintained  by  taxpayers.  Therefore,  a 
Regulatory  Flexibility  Analysis  imder 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  is  not  required. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
electronic  or  written  comments  (a 
signed  original  and  eight  (8)  copies)  that 
are  submitted  timely  to  the  IRS.  The  IRS 
and  Treasury  E)epartment  specifically 
request  comments  on  the  clarity  of  the 
proposed  rule  and  how  it  could  be  made 
easier  to  imderstand.  All  comments  will 
be  available  for  public  inspection  and 
copying. 

A  public  hearing  has  been  schedided 
for  June  13,  2001,  at  10  a.m.  in  room 
6718,  Internal  Revenue  Building,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC.  Due  to  building  security 
procedures,  visitors  must  enter  at  the 
10th  Street  entrance,  located  between 
Constitution  and  Pennsylvania  Avenue, 
NW.  In  addition,  all  visitors  must 
present  photo  identification  to  enter  the 
building.  Because  of  access  restrictions, 
visitors  will  not  be  admitted  beyond  the 
immediate  entrance  area  more  tban  15 
minutes  before  the  hearing  starts.  For 
information  about  having  your  name 
placed  on  the  building  access  list  to 
attend  the  hearing,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
preamble.  

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing.  Persons  who  wish 
to  present  oral  comments  at  the  hearing 
must  submit  written  comments  and  an 
outline  of  the  topics  to  be  discussed  and 
the  time  to  be  devoted  to  each  topic 
(signed  original  and  eight  (8)  copies)  by 
May  30,  2001.  A  period  of  10  minutes 
will  be  allotted  to  each  person  for 
making  comments.  An  agenda  showing 
the  scheduling  of  the  speakers  will  be 
prepared  after  the  deadline  for  receiving 
outlines  has  passed.  Copies  of  the 
agenda  will  be  available  bee  of  charge 
at  the  hearing. 

Drafting  Information 

The  principal  author  of  these 
proposed  regidations  is  John  Aramburu, 


Office  of  Associate  Chief  Counsel 
(Income  Tax  and  Accounting).  However, 
other  personnel  from  the  IRS  and 
Treasury  Department  participated  in 
their  development. 

List  of  Subiects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *   *   * 

Par.  2.  In  §  1.381(c)(4)-l,  a  sentence  is 
added  at  the  end  of  paragraph  (a)(2)  to 
read  as  follows: 

§  1 .381(cM4H    Method  of  accounting. 

(a)*  *  • 

(2)  *  *  *  See  §  1.460-4(k)  for  rules 
relating  to  transfers  of  contracts 
accounted  for  using  a  long-term  contract 
method  of  accounting  in  a  transaction  to 
which  section  381  applies. 
***** 

Par.  3.  Section  1.460-0  is  amended 
by: 

1.  Revising  the  entry  for  paragraph  (k) 
of  §1.460-4. 

2.  Adding  entries  for  paragraphs  (k)(l) 
through  (k)(6)  of  §  1.460-4. 

3.  Revising  the  entry  for  paragraph  (g) 
of  §1.460-6. 

4.  Adding  entries  for  paragraphs  (g)(1) 
through  (g)(3)  of  §  1.460-6. 

The  revisions  and  additions  read  as 
follows: 

§1.4  60-O    Ou  dine  of  regulations  under 
section  460. 


§1.460-4    Methods  of  accounting  for  long- 
term  contracts. 
*         *         •         •         • 

(k)  Mid-contract  change  in  taxpayer. 

(1)  In  general. 

(2)  Constructive  completlbn  transactions, 
(i)  Scope. 

(ii)  Old  taxpayer, 
(iii)  New  taxpayer. 

(3)  Step-in-the-shoes  transactions, 
(i)  Scope. 

(ii)  Old  taxpayer, 
(iii)  New  taxpayer. 

(A)  Method  of  accounting. 

(B)  Contract  price. 

(C)  Contract  costs. 

(4)  Anti-abuse  rule. 

(5)  Examples. 

(6)  Effective  date. 
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§  1 .  460-6    Look-back  method. 

*  *         *         * 

(g)  Mid-contract  change  in  taxpayer. 

(1)  In  general. 

(2)  Constructive  completion  transactions. 

(3)  Step-in-the-shoes  transactions, 
(i)  General  rules, 
(ii)  Application  of  look-back  method  to 

pre-transaction  period. 

(A)  Method. 

(B)  Interest  accrual  period. 

(C)  Information  old  taxpayer  must  provide, 
(iii)  Application  of  look-back  method  to 

post-transaction  years. 

*  *         •         * 

Par.  4.  Section  1.460-4  is  amended 
|by: 

1.  Adding  a  sentence  at  the  end  of 
paragraph  (a). 

2.  Revising  paragraph  (k). 
The  revision  and  addition  read  as 

IdUows: 

1 1 .460-4    Mettuxls  of  accounting  for  long- 
iMtn  contracts. 

(a)  *  *  *  Finally,  paragraph  (k)  of  this 
section  provides  rules  relating  to  a  mid- 
contract  change  in  taxpayer  of  a  contract 
accounted  for  using  a  long-term  contract 
method  of  accounting. 
***** 

(k)  Mid-contract  change  in  taxpayer — 
(1)  In  general.  The  rules  in  this 
paragraph  (k)  apply  if  prior  to  the 
completion  of  a  long-term  contract 
accoimted  for  using  a  long-term  contract 
method  by  a  taxpayer  (old  taxpayer), 
there  is  a  transaction  that  makes  another 
taxpayer  (new  taxpayer)  responsible  for 
reporting  income  from  the  same 
contract.  For  purposes  of  this  paragraph 
(k)  and  §  1.460-6(g),  an  old  taxpayer 
also  includes  any  old  taxpayer(s)  (e.g., 
predecessors)  of  the  old  taxpayer.  In 
addition,  a  change  in  status  from  taxable 
to  tax  exempt  or  &t>m  domestic  to 
foreign,  and  vice  versa,  will  be 
considered  a  change  in  taxpayer. 
Finally,  a  contract  will  be  treated  as  the 
same  contract  if  the  terms  of  the 
contract  are  not  substantially  changed  in 
connection  with  the  transaction, 
whether  or  not  the  customer  agrees  to 
release  the  old  taxpayer  from  any  or  all 
of  its  obligations  under  the  contract.  The 
rules  governing  constructive  completion 
transactions  are  provided  in  paragraph 
(k)(2)  of  this  section,  while  the  rules 
governing  step-in-the-shoes  transactions 
are  provided  in  paragraph  (k)(3)  of  this 
section.  For  application  of  the  look-back 
method  to  mid-contract  changes  in 
taxpayers  for  contracts  accounted  for 
using  the  PCM,  see  §  1.460-€(g). 

(2)  Constructive  completion 
transactions — (i)  Scope.  The 
constructive  completion  rules  in  this 
paragraph  (k){2)  apply  to  transactions 
that  result  in  a  change  in  the  taxpayer 
responsible  for  reporting  income  from  a 


contract  and  that  are  not  described  in 
paragraph  (k)(3)(i)  of  this  section 
(constructive  completion  transactions). 
Constructive  completion  transactions 
generally  include,  for  example,  taxable 
sales  under  section  1001  and  deemed 
asset  sales  imder  section  338. 

(ii)  Old  taxpayer.  The  old  taxpayer  is 
treated  as  completing  the  contract  on 
the  date  of  the  transaction.  The  total 
contract  price  (or,  gross  contract  price  in 
the  case  of  a  long-term  contract 
accounted  for  luider  the  CCM)  for  the 
old  taxpayer  is  the  sum  of  any  amoimts 
realized  from  the  transaction  that  are 
allocable  to  the  contract  and  any 
amounts  the  old  taxpayer  has  received 
or  reasonably  expects  to  receive  under 
the  contract  after  the  transaction.  Total 
contract  price  (gross  contract  price)  is 
reduced  by  any  amount  paid  by  the  old 
taxpayer  to  the  new  taxpayer,  and  by 
any  transaction  costs,  that  are  allocable 
to  the  contract.  Thus,  the  old  taxpayer's 
allocable  contract  costs  do  not  include 
any  consideration  paid,  or  costs 
inciured,  as  a  result  of  the  transaction 
that  are  allocable  to  the  contract.  In  the 
case  of  a  transaction  subject  to  sections 
338  or  1060,  the  amount  realized  frtjm 
the  transaction  allocable  to  the  contract 
is  determined  by  using  the  residual 
method  under  §§  1.338-6T  and  1.338- 
7T. 

(iii)  New  taxpayer.  The  new  taxpayer 
is  treated  as  entering  into  a  new  contract 
on  the  date  of  the  transaction.  The  new 
taxpayer  must  evaluate  whether  the  new 
contract  should  be  classified  as  a  long- 
term  contract  within  the  meaning  of 
§  1.460-l(b)  and  account  for  the 
contract  under  a  permissible  method  of 
accounting.  For  a  new  taxpayer  who 
accounts  for  a  contract  using  the  PCM, 
the  total  contract  price  is  any  amoiuit 
the  new  taxpayer  reasonably  expects  to 
receive  under  the  contract  consistent 
with  paragraph  (b)(4)  of  this  section. 
Total  contract  price  is  reduced  in  the 
amount  of  any  consideration  paid  as  a 
result  of  the  transaction,  and  by  any 
transaction  costs,  that  are  allocable  to 
the  contract  and  is  increased  in  the 
amount  of  any  consideration  received  as 
a  result  of  the  transaction  that  is 
allocable  to  the  contract.  Similarly,  the 
gross  contract  price  for  a  contract 
accounted  for  using  the  CCM  is  all 
amounts  the  new  taxpayer  is  entitled  by 
law  or  contract  to  receive  consistent 
with  paragraph  (d)(3)  of  this  section, 
adjusted  for  any  consideration  paid  (or 
received)  as  a  result  of  the  transaction 
that  is  allocable  to  the  contract.  Thus, 
the  new  taxpayer's  allocable  contract 
costs  do  not  include  any  consideration 
paid,  or  costs  incurred,  as  a  result  of  the 
transaction  that  are  allocable  to  the 
contract.  In  the  case  of  a  transaction 


subject  to  sections  338  or  1060,  the 
amount  of  consideration  paid  that  is 
allocable  to  the  contract  is  determined 
by  using  the  residual  method  imder 
§§  1.338-6T  and  1.338-7T. 

(3)  Step-in-the-shoes  transactions— {i) 
Scope.  The  step-in-the-shoes  rules  in 
this  paragraph  (k)(3)  apply  to  the 
following  transactions  that  result  in  a 
change  in  the  taxpayer  responsible  for 
reporting  income  from  a  contract  (step- 
in-the-shoes  transactions) — 

(A)  Transactions  described  in  section 
381  (i.e.,  liquidations  under  section  332 
and  reorganizations  described  in  section 
368(a)(1)(A),  (C),  (D),  (F).  or  (G)): 

(B)  Transactions  described  in  section 
351; 

(C)  Transactions  described  in  section 
368(a)(1)(D)  with  respect  to  which  the 
requirements  of  section  355  (or  so  much 
of  section  356  as  relates  to  section  355) 
are  met; 

(D)  Transfers  (e.g.,  sales)  of  S 
corporation  stock; 

(E)  Conversion  to  or  from  an  S 
corporation; 

(F)  Members  joining  or  leaving  a 
consolidated  group;  and 

(G)  Any  other  transaction  designated 
in  the  Internal  Revenue  Bulletin  by  the 
Internal  Revenue  Service.  See 
§601.601(d)(2){ii)  of  this  chapter. 

(ii)  Old  taxpayer — (A)  In  general.  The 
new  taxpayer  will  "step  into  the  shoes" 
of  the  old  taxpayer  with  respect  to  the 
contract.  Thus,  consistent  with 
§  1.381(c)(4)-l(a)(l)(ii),  the  old 
taxpayer's  obligation  to  accoimt  for  the 
contract  terminates  on  the  date  of  the 
transaction  and  is  assiuned  by  the  new 
taxpayer,  as  set  forth  in  paragraph 
(k)(3)(iii)  of  this  section.  As  a  result,  an 
old  taxpayer  using  the  PCM  is  required 
to  recognize  income  from  the  contract 
based  on  the  cumulative  allocable 
contract  costs  incurred  as  of  the  date  of 
the  transaction.  Similarly,  an  old 
taxpayer  using  the  CCM  is  not  required 
to  recognize  any  revenue  and  may  not 
deduct  allocable  contract  costs  inciured 
with  respect  to  the  contract. 

(B)  Basis  adjustment.  In  the  case  of 
transactions  described  in  paragraph 
(k)(3)(i)(B)  or  (C)  of  this  section,  the  old 
taxpayer  must  adjust  its  basis  in  the 
stock  of  the  new  taxpayer  by  reducing 
such  basis  to  the  extent  the  amount  the 
old  taxpayer  has  received  or  reasonably 
expects  to  receive  under  the  contract 
exceeds  the  amoimt  recognized  by  the 
old  taxpayer  with  respect  to  the  contract 
or  by  increasing  such  basis  to  the  extent 
the  amount  the  old  taxpayer  has 
recognized  with  respect  to  the  contract 
exceeds  the  amount  the  old  taxpayer  has 
received  or  reasonably  expects  to 
receive  under  the  contract.  However,  the 
old  taxpayer  may  not  reduce  its  basis  in 
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the  stock  of  the  new  taxpayer  below 
zero.  If  the  old  and  new  taxpayer  do  not 
join  in  the  filing  of  a  consolidated 
Federal  income  tax  return,  the  old 
taxpayer  must  recognize  income  to  the 
extent  the  basis  in  the  stock  of  the  new 
taxpayer  otherwise  would  be  reduced 
below  zero.  If  the  old  and  new  taxpayer 
join  in  the  filing  of  a  consolidated 
Federal  income  tax  retiim,  the  old 
taxpayer  must  create  an  (or  increase  an 
existing)  excess  loss  accoimt  to  the 
extent  the  basis  in  the  stock  of  the  new 
taxpayer  otherwise  would  be  reduced 
below  zero.  See  §§  1.1502-19  and 
1.1502-32{a)(3)(ii). 

(iii)  New  taxpayer — (A)  Method  of 
accounting.  Beginning  on  the  date  of  the 
transaction,  the  new  taxpayer  must 
account  for  the  long-term  contract  by 
using  the  same  method  of  accoimting 
used  by  the  old  taxpayer  prior  to  the 
transaction  consistent  with 
§  1. 381  (c)(4)-l (b)(4).  The  same  method 
of  accounting  must  be  used  for  such 
contract  regardless  of  whether  the  old 
taxpayer's  method  is  the  new  taxpayer's 
principal  method  of  accoiutting  under 
§  1.381(c)(4)-l(b)(3)  or  whether  the  new 
taxpayer  is  otherwise  eligible  to  use  the 
old  taxpayer's  method.  Thus,  if  the  old 
taxpayer  uses  the  PCM  to  account  for 
the  contract,  the  new  taxpayer  steps  into 
the  shoes  of  the  old  taxpayer  with 
respect  to  its  completion  hictor  and 
percentage  of  completion  methods  (such 
as  the  10-percent  method),  even  if  the 
new  taxpayer  has  not  elected  such 
methods  for  similarly  classified 
contracts.  Similarly,  if  the  old  taxpayer 
uses  the  CCM,  the  new  taxpayer  steps 
into  the  shoes  of  the  old  taxpayer  with 
respect  to  the  CCM,  even  if  the  new 
taxpayer  is  not  otherwise  eligible  to  use 
the  CCM.  However,  the  new  taxpayer  is 
not  necessarily  bound  by  the  old 
taxpayer's  method  for  similarly 
classified  contracts  entered  into  by  the 
new  taxpayer  subsequent  to  the 
transaction  and  must  apply  general  tax 
principles,  including  section  381,  to 
determine  the  appropriate  method  to 
accouint  for  these  subsequent  contracts. 
To  the  extent  that  general  tax  principles 
allow  the  taxpayer  to  accoimt  for 
similarly  classified  contracts  using  a 
method  other  than  the  old  taxpayer's 
method,  the  taxpayer  is  not  required  to 
obtain  the  consent  of  the  Commissioner 
to  begin  using  such  other  method. 

(B)  Contract  price.  The  total  contract 
price  for  the  new  taxpayer  is  the  sum  of 
any  amoimts  the  old  taxpayer  or  new 
taxpayer  have  received  or  reasonably 
expect  to  receive  imder  the  contract 
consistent  with  paragraph  (b)(4)  of  this 
section.  Similarly,  the  gross  contract 
price  in  the  case  of  a  long-term  contract 
accounted  for  imder  the  CCM  includes 


all  amoimts  the  old  taxpayer  or  new 
taxpayer  are  entitled  by  law  or  by 
contract  to  receive  consistent  with 
paragraph  (d)(3)  of  this  section. 

(QContmct  costs.  Total  allocable 
contract  costs  for  the  new  taxpayer  are 
the  allocable  contract  costs  as  defined 
under  paragraph  (b)(5)  of  this  section 
incurred  by  either  the  old  taxpayer  prior 
to  or  the  new  taxpayer  after  the 
transaction.  Thus,  any  payments 
between  the  old  taxpayer  and  the  new 
taxpayer  with  respect  to  the  contract  are 
not  treated  as  part  of  contract  price  or 
an  allocable  contract  cost. 

(4)  Anti-abuse  rule.  Notwithstanding 
this  paragraph  (k),  in  tax  avoidance 
cases,  the  Conunissioner  may  allocate  to 
the  old  (or  new)  taxpayer  the  income 
from  a  long-term  contract  properly 
allocable  to  the  old  (or  new)  taxpayer. 
For  example,  the  Commissioner  may 
scrutinize  a  transaction  in  which  a  long- 
term  contract  accounted  for  using  the 
CCM,  or  using  the  PCM  where  the  old 
taxpayer  has  received  advance 
payments  in  excess  of  its  contribution  to 
the  contract,  is  transferred  to  a  tax 
indifferent  party. 

(5)  Examples.  The  following  examples 
illustrate  the  rules  of  this  paragraph  (k). 
For  purposes  of  these  examples,  it  is 
assiuned  that  the  contracts  are  long-term 
construction  contracts  accounted  for 
using  the  PCM  prior  to  the  transaction 
luiless  stated  otherwise  and  the 
contracts  are  not  transferred  in  tax 
avoidance  cases.  The  examples  are  as 
follows: 

Example  1.  Constructive  completion — 
PCM. 

(i)  Facts.  In  Year  1,  X  enters  into  a  contract. 
The  total  contract  price  is  $1,000,000  and  the 
estimated  total  allocable  contract  costs  are 
S800,000.  In  Year  1.  X  incurs  costs  of 
$200,000.  In  Year  2,  X  incurs  additional  costs 
of  $400,000  before  selling  the  contract  as  part 
of  the  sale  of  its  business  in  Year  2  to  Y,  an 
unrelated  party.  At  the  time  of  sale,  X  has 
received  $650,000  in  progress  payments 
under  the  contract.  The  consideration 
allocable  to  the  contract  under  section  1060 
is  $150,000.  Pursuant  to  the  sale,  the  new 
taxpayer  Y  inunediately  assumes  X's  contract 
obligations  and  rights.  Y  is  required  to 
account  for  the  contract  using  the  PCM.  In 
Year  2,  Y  incurs  additional  allocable  contract 
costs  of  $50,000.  Y  correctly  estimates  at  the 
end  of  Year  2  that  it  will  have  to  incur  an 
additional  $75,000  of  allocable  contract  costs 
in  Year  3  to  complete  the  contract. 

(ii)  0]d  taxpayer.  For  Year  1,  X  reports 
receipts  of  $250,000  (the  completion  factor 
multiplied  by  total  contract  price  ($200,000/ 
$800.000x$l. 000.000))  and  costs  of  $200,000, 
for  a  profit  of  $50,000.  X  is  treated  as 
completing  the  contract  in  Year  2  because  it 
sold  the  contract.  For  purftoses  of  applying 
the  PCM  in  Year  2,  the  total  contract  price 
is  $800,000  (the  sum  of  the  amounts  received 
under  the  contract  and  the  amount  realized 
in  the  sale  ($650,000  -f  $150,000))  and  the 


total  allocable  contract  costs  are  $600,000 
(the  sum  of  the  costs  incurred  in  Year  1  and 
Year  2  ($200,000  +  $400,000)).  Thus,  in  Year 
2,  X  reports  receipts  of  $550,000  (total 
contract  price  minus  receipts  already 
reported  ($800,000 -$250,000))  and  costs 
incurred  in  year  2  of  $400,000,  for  a  profit 
of  $150,000. 

(iii)  New  taxpayer.  Y  is  treated  as  entering 
into  a  new  contract  in  Year  2.  The  total 
contract  price  is  $200,000  (the  amount 
remaining  to  be  paid  under  the  terms  of  the 
contract  less  the  consideration  paid  allocable 
to  the  contract 

($1 ,000,000  -  $650,000  -  $1 50,000)).  The 
estimated  total  allocable  contract  costs  at  the 
end  of  Year  2  are  $125,000  (the  allocable 
contract  costs  that  Y  reasonably  expects  to 
incur  to  complete  the  contract  ($50,000  ■«■ 
$75,000)).  In  Year  2,  Y  reports  receipts  of 
$80,000  (the  completion  factor  multiplied  by 
the  total  contract  price  (($50,000/$125,000)  x 
$200,000)  and  costs  of  $50,000  (the  costs 
incurred  after  the  purchase),  for  a  profit  of 
$30,000.  For  Year  3,  Y  reports  receipts  of 
$120,000  (total  contract  price  minus  receipts 
already  reported  ($200,000  -  $80,000))  and 
costs  of  $75,000,  for  a  profit  of  $45,000. 

Example  2.  Constructive  completion — 
CCM. 

(i)  Facts.  The  fects  are  the  same  as  in 
Example  1,  except  that  X  and  Y  properly 
account  for  the  contract  imder  the  CCM. 

(ii)  Old  taxpayer.  X  does  not  report  any 
income  or  costs  from  the  contract  in  Year  1. 
In  Year  2,  the  contract  is  deemed  complete 
for  X,  and  X  reports  its  gross  contract  price 
of  $800,000  (the  sum  of  the  amounts  received 
under  the  contract  and  the  amount  realized 
in  the  sale  ($650,000  +  $150,000)]  and  its 
total  allocable  contract  costs  of  $600,000  (the 
sum  of  the  costs  incurred  in  Year  1  and  Year 
2  ($200,000  *  $400,000))  in  that  year. 

(iii)  New  taxpayer.  Y  is  treated  as  entering 
into  a  new  contract  in  Year  2.  Under  the 
CCM,  Y  reports  no  gross  receipts  or  costs  in 
Year  2.  Y  reports  its  gross  contract  price  of 
$200,000  (the  amount  remaining  to  be  paid 
under  the  terms  of  the  contract  less  the 
consideration  paid  allocable  to  the  contract 
($1 ,000,000  -  $650,000  -  $150,000))  and  its 
total  allocable  contract  costs  of  $125,000  (the 
allocable  contract  costs  that  Y  incurred  to 
complete  the  contract  ($50,000  ■•■  $75,000))  in 
Year  3,  the  completion  year,  for  a  profit  of 
$75,000. 

Example  3.  Step-in-the-shoes — PCM. 

(i)  Facts.  The  facts  are  the  same  as  in 
Example  1,  except  that  X  transfers  the 
contract  to  Y  in  exchange  for  stock  of  Y  in 
a  transaction  that  qualifies  as  a  statutory 
merger  described  in  section  368(a)(1)(A)  and 
does  not  result  in  gain  or  loss  to  X  under 
section  361(a). 

(ii)  Old  taxpayer.  For  Year  1,  X  reports 
receipts  of  $250,000  (the  completion  factor 
multiplied  by  total  contract  price  ($200,000/ 
$800,000  X  $1,000,000))  and  costs  of 
$200,000,  for  a  profit  of  $50,000.  Because  the 
mid-contract  change  in  taxpayer  results  from 
a  transaction  described  in  paragraph  (k)(3)(i) 
of  this  section,  X  is  not  treated  as  completing 
the  contract  in  Year  2.  In  Year  2,  X  reports 
receipts  of  $500,000  (the  completion  factor 
multiplied  by  the  total  contract  price  and 
minus  the  Year  1  gross  receipts  (($600,000/ 
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$800,000  X  $1,000,000)  -  $250,000])  and 
costs  of  $400,000,  for  a  profit  of  $100,000. 

(iii)  New  taxpayer.  Because  the  mid- 
contract  change  in  taxpayer  results  from  a 
step-in-the-shoes  transaction.  Y  must  account 
for  the  contract  using  the  same  methods  of 
accounting  used  by  X  prior  to  the  transaction. 
Total  contract  price  is  the  sum  of  any 
amounts  that  X  and  Y  have  received  or 
reasonably  expect  to  receive  under  the 
contract,  and  total  allocable  contract  costs  are 
the  allocable  contract  costs  of  X  and  Y.  Thus, 
the  estimated  total  allocable  contract  costs  at 
the  end  of  Year  2  are  $725,000  (the 
cumulative  allocable  contract  costs  of  X  and 
the  estimated  total  allocable  contract  costs  of 
Y  ($200,000  ■*■  $400,000  +  $50,000  -t- 
$75,000)).  In  Year  2,  Y  reports  receipts  of 
$146,552  (the  completion  factor  multiplied 
by  the  total  contract  price  minus  receipts 
reported  by  the  old  taxpayer  ([($650,000/ 
$725,000)  X  $1,000,000]  -$750,000)  and  costs 
of  $50,000.  or  a  profit  of  $96,552.  For  Year 
3.  Y  reports  receipts  of  $103,448  (the  total 
contract  price  minus  prior  year  receipts 
($1 ,000,000  -  $896,552))  and  costs  of 
$75,000,  for  a  profit  of  $28,448. 

Example  4.  Step-in-the-shoes — CCM. 

(i)  Facts.  The  facts  are  the  same  as  in 
Example  3,  except  that  X  properly  accounts 
for  the  contract  under  the  CCM. 

(ii)  Old  taxpayer.  X  reports  no  income  or 
costs  from  the  contract  in  Years  1,  2  or  3. 

(iii)  New  taxpayer.  Because  the  mid- 
contract  change  in  taxpayer  results  from  a 
step-in-the-shoes  transaction,  Y  must  account 
for  the  contract  using  the  same  methods  of 
accounting  used  by  X  prior  to  the  transaction. 
Thus,  in  Year  3,  the  completion  year,  Y 
reports  receipts  of  $1,000,000  and  total 
contract  costs  of  $725,000,  for  a  profit  of 
$275,000. 

Example  5.  Step  in  the  shoes — Basis 
adjustment. 

The  facts  are  the  same  as  in  Example  1 , 
except  that  X  transfers  the  contract 
(including  the  uncompleted  property  with  a 
basis  of  $0)  and  $125,000  of  cash  to  a  new 
corporation.  Z.  in  exchange  for  all  of  the 
stock  of  Z  in  a  section  351  transaction.  Thus, 
under  section  358(a).  X's  basis  in  Z  is 
$125,000.  X  must  increase  its  basis  in  Z  by 
$100,000  pursuant  to  paragraph  (k)(3)(ii)(B] 
of  this  section  because  the  amount  X 
recognized  with  respect  to  the  contract, 
$750,000  ($250,000  receipts  in  Year  1  + 
$500,000  receipts  in  Year  2],  exceeds  the 
amount  X  received  under  the  contract,  the 
$650,000  in  progress  payments,  by  $100,000. 

Example  6.  Step  in  the  shoes — Basis 
adjustment. 

.  "The  facts  are  the  same  as  in  Example  2, 
except  that  X  receives  progress  payments  of 
$800,000  (rather  than  $650,000)  and  transfers 
the  contract  (including  the  uncompleted 
property  with  a  basis  of  $600,000)  and 
$125,000  of  cash  to  a  new  corporation,  Z,  in 
exchange  for  all  of  the  stock  of  Z  in  a  section 
351  transaction.  Thus,  under  section  358(a), 
X's  basis  in  Z  is  $725,000.  X  and  Z  do  not 
join  in  filing  a  consolidated  Federal  income 
tax  return.  X  must  reduce  its  basis  in  the 
stock  of  Z  by  $725,000  to  zero  pursuant  to 
paragraph  (k)(3)(ii)(B)  of  this  section  because 
the  amount  X  received  under  the  contract. 


,$800,000  in  progress  payments,  exceeds  the 
amount  recognized  by  X  with  respect  to  the 
contract,  $0.  In  addition,  X  must  recognize 
income  of  $75,000  because  X's  basis  in  the 
stock  of  Z  otherwise  would  have  been 
reduced  below  zero  by  $75,000  (800.000 
uiuecognized  progress  payments — 725,000 
basis). 

(6)  Effective  date.  This  paragraph  (k) 
is  applicable  for  transactions  on  or  after 
the  date  they  are  published  in  the 
Federal  Re^ster  as  final  regulations. 

Par.  5.  In  §  1.460-6,  paragraph  (g)  is 
revised  to  read  as  follows: 

§1.460-6    LooK-tMCk  mMiod. 

***** 

(g)  Mid-contract  change  in  taxpayer — 
(1)  In  general.  The  rules  in  this 
paragraph  (g)  apply  if,  as  described  in 
§  1.460-4(k),  prior  to  the  completion  of 
a  long-term  contract  accounted  for  using 
the  PCM  or  the  PCCM  by  a  taxpayer  (old 
taxpayer),  there  is  a  transaction  that 
makes  another  taxpayer  (new  taxpayer) 
responsible  for  reporting  income  from 
the  same  contract.  The  rules  governing 
constructive  completion  transactions  are 
provided  in  paragraph  (g)(2)  of  this 
section,  while  the  rules  governing  step- 
in-the-shoes  transactions  are  provided 
in  paragraph  (g)(3)  of  this  section.  For 
purposes  of  this  paragraph,  pre- 
transaction  years  are  all  taxable  years  of 
the  old  taxpayer  in  which  the  old 
taxpayer  reported  (or  should  have 
reported)  gross  receipts  bom  the 
contract,  and  post-transaction  years  are 
all  taxable  years  of  the  new  taxpayer  in 
which  the  new  taxpayer  reported  (or 
should  have  reported)  gross  receipts 
fitim  the  contract. 

(2)  Constructive  completion 
transactions.  In  the  case  of  a  transaction 
described  in  §  1.460-4(k)(2)(i) 
(constructive  completion  transaction), 
the  look-back  method  is  applied  by  the 
old  taxpayer  with  respect  to  pre- 
transaction  years  upon  the  date  of  the 
transaction  and,  if  the  new  taxpayer 
uses  the  PCM  or  the  PCCM  to  accoimt 
for  the  contract,  by  the  new  taxpayer 
with  respect  to  post-transaction  years 
upon  completion  of  the  contract.  The 
contract  price  and  allocable  contract 
costs  to  be  taken  into  account  by  the  old 
taxpayer  or  the  new  taxpayer  in 
applying  the  look-back  method  are 
described  in  §  1.460-4(k)(2). 

(3)  Step-in-the-shoes  transactions — (i) 
General  rules.  In  the  case  of  a 
transaction  described  in  §  1.460- 
4(k)(3)(i)  (step-in-the-shoes  transaction), 
the  look-back  method  is  not  applied  at 
the  time  of  the  transaction,  but  is 
instead  applied  for  the  first  time  when 
the  contract  is  completed  by  the  new 
taxpayer.  Upon  completion  of  the 
contract,  the  look-back  method  is 


applied  by  the  new  taxpayer  with 
respect  to  both  pre-transaction  years  and 
post-transaction  years,  taking  into 
account  all  amounts  reasonably 
expected  to  be  received  by  either  the  old 
or  new  taxpayer  and  all  allocable 
contract  costs  incurred  during  both 
periods  as  described  in  §  1.46Q-4(k)(3). 
The  new  taxpayer  is  liable  for  filing  the 
Form  8697  and  for  interest  computed  on 
hypothetical  underpayments  of  tax,  and 
is  entitled  to  receive  interest  with 
respect  to  hypothetical  overpayments  of 
tax,  for  both  pre-and  post-transaction 
years.  Pursuant  to  section  6901,  the  old 
taxpayer  will  be  secondarily  liable  for 
any  interest  required  to  be  paid  with 
respect  to  pre-transaction  years  reduced 
by  any  interest  on  pre-transaction 
overpayments. 

(ii)  Application  of  look-back  method 
to  pre-transaction  period — (A)  Method. 
The  new  taxpayer  must  apply  the  look- 
back method  to  each  pre-transaction 
year  that  is  a  redetermination  year  using 
the  simplified  marginal  impact  method 
described  in  paragraph  (d)  of  this 
section  (regardless  of  whether  or  not  the 
old  taxpayer  would  have  actually  used 
that  method  and  without  regard  to  the 
tax  liability  ceiling). 

(B)  Interest  accrual  period.  With 
respect  to  any  hypothetical 
underpayment  or  overpayment  of  tax  for 
a  pre-transaction  year,  interest  accrues 
fix>m  the  due  date  of  the  old  taxpayer's 
tax  return  (not  including  extensions)  for 
the  taxable  year  of  the  underpayment  or 
overpayment  until  the  due  date  of  the 
new  taxpayer's  return  (not  including 
extensions)  for  the  completion  year  or 
the  year  of  a  post-completion 
adjustment,  whichever  is  applicable. 

(C)  Information  old  taxpayer  must 
provide.  In  order  to  help  the  new 
taxpayer  to  apply  the  look-back  method 
with  respect  to  pre-transaction  taxable 
years,  any  old  taxpayer  that  reported 
income  from  a  long-term  contract  under 
the  PCM  or  PCCM  for  either  regular  or 
alternative  minimum  tax  purposes  is 
required  to  provide  the  iniformation 
described  in  this  paragraph  to  the  new 
taxpayer  by  the  due  date  (not  including 
extensions)  of  the  old  taxpayer's  income 
tax  return  for  the  taxable  year  ending 
with,  or  the  first  taxable  year  ending 
after,  a  step-in-the-shoes  transaction 
described  in  §  1.460-4(k)(3)(i).  The 
required  information  is  as  follows — 

U)  The  portion  of  the  contract 
reported  by  the  old  taxpayer  under  PCM 
for  regular  and  alternative  minimum  tax 
purposes  (i.e.,  whether  the  old  taxpayer 
used  PCM,  the  40/60  PCCM  method,  or 
the  70/30  PCCM  method); 

(2)  The  submethod  used  to  apply  PCM 
(e.g.,  the  simplified  cost-to-cost  method 
or  the  10-percent  method); 
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(J)  The  amount  of  total  contract  price 
reported  by  year; 

(4)  The  numerator  and  the 
denominator  of  the  completion  factor  by 
year; 

(5)  The  due  date  (not  including 
extensions)  of  the  old  taxpayer's  income 
tax  retiims  for  each  taxable  year  in 
which  income  was  required  to  be 
reported; 

(6)  Whether  the  old  taxpayer  was  a 
corporate  or  a  noncorporate  taxpayer  by 
year,  and 

(7)  Any  other  information  required  by 
the  Commissioner  by  administrative 
pronouncement. 

(iii)  Application  of  look-back  method 
to  post-transaction  years.  With  respect 
to  post-transaction  taxable  years,  the 
new  taxpayer  must  use  the  same  look- 
back method  it  uses  for  other  contracts 
(i.e.,  the  simplified  marginal  impact 
method  or  the  actual  method)  to 
determine  the  amoimt  of  any 
hypothetical  overpayment  or 
underpayment  of  tax  and  the  time 
period  for  computing  interest  on  these 
amounts. 


David  A.  Mader, 

Acting  Deputy  Commissioner  of  Internal 
Revenue. 

[FR  Doc.  01-1992  Filed  2-15-01;  8:45  am) 

BUJNQ  CODE  4«30-01-P 

DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26CFRPart40 
[REQ-106892-00] 
RIN  1545-AX11 

Depoetts  of  Exciee  Taxee 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  contains 
proposed  regulations  relating  to  the 
requirements  for  excise  tax  returns, 
payments,  and  deposits.  These 
regulations  affect  persons  required  to 
report  liability  for  excise  taxes  on  Form 
720,  "Quarterly  Federal  Excise  Tax 
Return." 

DATES:  Written  and  electronic  comments 
and  requests  for  a  public  hearing  must 
be  received  by  May  17,  2001. 

ADDRESSES:  Send  submissions  to: 
CC:M&SP:RU  (REG-1 06892-00),  room 
5226,  Internal  Revenue  Service,  FOB 
7604,  Ben  Franklin  Station,  Washington, 
DC  20044.  Submissions  may  be  hand 
delivered  Monday  through  Friday 


between  the  hours  of  8  a.m.  and  5  p.m. 
to:  CC:M&SP:RU  (REG-1 06892-00), 
Courier's  E)esk,  Internal  Revenue 
Service,  1111  Constitution  Avenue  NW., 
Washington,  DC.  Alternatively, 
taxpayers  may  send  submissions 
electronically  via  the  Internet  by 
selecting  the  "Tax  Regs"  option  on  the 
IRS  Home  Page,  or  directly  to  the  IRS 
Internet  site  at  http://www.irs.gov/ 

tax regs/regslist.html. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  submissions,  Guy  Traynor, 
(202)  622-7180;  concerning  the 
regulations,  Susan  Athy  (202)  622-3130 
(not  toll-free  numbers). 
SUPPt£MENTARY  INFORMATION: 

Background 

This  document  contains  proposed 
amendments  to  the  Excise  "Tax 
Procedural  Regulations  (26  CFR  part  40) 
relating  to  the  requirements  for  excise 
tax  returns,  payments,  and  deposits.  On 
January  7,  2000,  an  advance  notice  of 
proposed  rulemaking  was  published  in 
the  Federal  Register  (65  FR  1076)  that 
invited  comments  from  the  public  on 
issues  relating  to  the  requirements  for 
excise  tax  returns  and  deposits.  Several 
written  comments  were  received  that 
were  considered  in  drafting  these 
proposed  regulations. 

liie  advance  notice  requested 
comments  on:  whether  there  should  be 
a  single  deposit  date  for  all  excise  taxes 
(other  than  those  deposited  under  the 
alternative  method),  such  as  14  days 
after  the  end  of  the  semimonthly  period; 
whether  a  taxpayer  should  be  required 
to  deposit  only  95  percent  of  tax 
liability  incurred  for  the  semimonthly 
period  (in  heu  of  the  current 
requirement  of  100  percent  with  safe 
harbor  rules);  and  whether  the  amount 
required  to  be  deposited  for  a  quarter 
should  be  computed  without  reduction 
for  the  amounts  of  any  claims  made  on 
Schedule  C  of  the  Form  720  for  that 
quarter. 

In  general,  commentators  from  the  air 
transportation  industry  requested  that 
the  one-month  filing  extension  provided 
to  those  reporting  communications,  air 
transportation,  and  ozone-depleting 
chemical  taxes  be  retained  because 
airlines  need  additional  time  to 
determine  the  proper  amount  of  tax 
liability.  The  IRS  and  Treasury  believe 
the  need  for  additional  time  is 
adequately  addressed  by  the  retention  of 
the  alternative  method  for  making 
deposits  of  communications  and  air 
transportation  taxes.  Filers  choosing  to 
use  the  alternative  method  for  making 
deposits  of  these  taxes  also  are  allowed 
additional  time  to  determine  the  amount 
of  tax  liability.  For  example,  under  the 


alternative  method,  the  activity  for 
December,  January,  and  February  is 
reported  as  tax  liability  for  January, 
February,  and  March  on  the  Form  720 
due  April  30th.  Thus,  even  without  the 
one-month  filing  extension,  filers 
reporting  imder  the  alternative  method 
have  two  months  after  the  last  activity 
to  determine  the  amount  of  tax  liability 
to  be  reported.  In  addition,  retention  of 
an  extended  filing  date  for  certain 
industries  would  be  inconsistent  with 
the  simplification  and  overall  fairness 
sought  to  be  achieved  by  these  changes. 
Accordingly,  the  proposed  amendments 
eliminate  the  one-month  filing 
extension  that  is  now  allowed  for 
returns  related  to  taxes  imposed  by 
chapter  33  (relating  to  commimications 
and  air  transportation)  and  section  4681 
(relating  to  ozone-depleting  chemicals) 
and  require  that  all  Forms  720  be  filed 
by  the  last  day  of  the  month  following 
the  quarter  for  which  the  return  is  made. 

Commentators  generally  supported  a 
single  deposit  date  for  all  taxes  other 
than  those  deposited  imder  the 
alternative  method  (regular  method 
taxes).  The  proposed  amendments 
provide  that  deposits  for  regular  method 
taxes  for  a  semimonthly  period  are  due 
by  the  14th  day  of  the  following 
semimonthly  period.  The  proposed 
amendments  change  the  requirement  to 
deposit  by  class  of  tax.  The  9-day  rule, 
14-day  rule,  and  30-day  rule  taxes  are 
eliminated.  Instead  there  are  two 
classes:  regular  method  and  alternative 
method. 

Commentators  generally  supported  a 
reduction  in  the  amount  of  the  required 
deposit  for  a  semimonthly  period  from 
100  percent  of  net  tax  liability  to  95 
percent  of  net  tax  liability.  However, 
they  requested  that  the  look-hack 
quarter  safe  harbor  rule  be  retained.  One 
commentator  noted  that  the  look-back 
quarter  safe  harbor  rule  is  easy  for 
taxpayers  to  use  and  provides  a  way  for 
taxpayers  to  meet  the  deposit 
requirements  when  taxpayers  have  not 
determined  their  liabihty  for  the  current 
semimonthly  period.  Finally,  some 
commentators  requested  that  the 
provisions  allowing  deposits  to  be 
reduced  by  Schedule  C  claims  be 
retained  to  avoid  economic  hardship. 
The  proposed  amendments  adopt  the 
suggestions  of  these  commentators. 

The  proposed  amendments  require 
the  deposit  of  at  least  95  percent  of  net 
tax  liability  inciirred  during  the 
semimonthly  period.  This  rule  replaces 
both  the  requirement  to  deposit  100 
percent  of  net  tax  liability  and  the  safe 
harbor  rule  for  taxpayers  depositing  95 
percent  of  their  ciirrent  liability.  The 
new  requirement  is,  in  fact,  more 
generous  than  the  current  safe  harbor, 
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which  applies  only  if  the  95-percent 
deposit  requirement  is  met  for  each 
semimonthly  period  in  the  quarter. 
Under  the  proposed  amendments,  a 
taxpayer  that  deposits  95  percent  of  net 
tax  liability  for  a  semimonthly  period 
will  satisfy  the  deposit  requirement  for 
that  period  even  if  less  than  95  percent 
of  net  tax  liability  is  deposited  for  one 
or  more'of  the  other  semimonthly 
periods  in  the  Quarter. 

The  proposea  amendments  retain  the 
look-back  quarter  liability  safe  harbor 
rule  for  taxpayers  depositing  taxes  that 
were  in  effect  during  the  look-back 

3uarter.  The  proposed  amendments  to 
le  deposit  requirements  and  the  safe 
harbor  rule  apply  to  all  excise  tax 
deposits,  including  deposits  made 
under  the  alternative  method.  Finally, 
the  proposed  amendments  continue  to 
allow  deposits  to  be  reduced  by 
SchediUe  C  claims. 

Proposed  Effective  Date 

The  regulations  are  proposed  to  be 
applicable  with  respect  to  returns  and 
deposits  that  relate  to  calendar  quarters 
beginning  on  or  after  the  date  of 
publication  of  the  final  regulations  in 
the  Federal  Register. 

Special  Analyses 

1 1  It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations  and.  because  these 
regiilations  do  not  impose  on  small 
entities  a  collection  of  information 
requirement,  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  does  not  apply. 
Therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Cominrats  and  Requests  for  a  Public 
Hearing 

I    Before  these  proposed  regulations  are 
adopted  as  fijial  regulations, 
consideration  will  be  given  to  any 
electronic  and  written  comments  that 
are  submitted  timely  to  the  IRS.  The  IRS 
and  Treasury  Department  specifically 
request  comments  on  the  clarity  of  the 
proposed  regulations  and  how  they  may 
be  made  easier  to  understand.  All 
comments  will  be  available  for  public 
inspection  and  cop)ring.  A  public 
hearing  may  be  scheduled  if  requested 


in  writing  by  any  person  that  timely 
submits  written  comments.  If  a  public 
hearing  is  scheduled,  notice  of  the  date, 
time,  and  place  for  the  hearing  will  be 
published  in  the  Federal  Register. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Susan  Athy,  Office  of 
Associate  Chief  Coimsel  (Passthroughs 
and  Special  Industries).  However,  other 
personnel  irom  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  40 

Excise  taxes,  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  40  is 
proposed  to  be  amended  as  follows: 

PART  40— EXCISE  TAX  PROCEDURAL 
REGULATIONS 

Paragraph  1.  The  authority  citation 
for  part  40  is  amended  by  removing  the 
entries  for  Sections  40.6071(a)-l  and 
40.6071(a)-2  and  Sections  40.6302(c)-2, 
40.6302(c)-3,  and  40.6302(c}-4;  and 
adding  entries  in  numerical  order  to 
read  in  part  as  follows: 

Authority:  26  U.S.C.  7805  *  *  * 

Section  40.6071(a)-l  also  issued  under  26 
U.S.C.  6071(a).  •  *  * 

Section  40.6302(c)-2  also  issued  under  26 
U.S.C.  6302(a). 

Section  40.6302(c)-3  also  issued  under  26 
U.S.C.  6302(a). 

§40.0-1    [Anwnded] 

Par.  2.  Section  40.0-1  is  amended  as 
follows: 

1.  Paragraphs  (d)  and  (e)  are  removed. 

2.  Paragraph  (f)  is  redesignated  as  new 
paragraph  (d). 

f  40.601 1(a)-1    [Amended] 

Par.  3.  Section  40.601  l(a)^l  is 
amended  by  removing  paragraph  (c). 

§  40.601 1(a)-2    [Amended] 

Par.  4.  Section  40.601  l(a)-2  is 
amended  as  follows: 

1.  In  paragraph  (b)(2),  the  language 
"§40.6302(c)-l(f)(2)"  is  removed  and 
"§40.6302{c)-l{e)(2)"  is  added  in  its 
place. 

2.  Paragraph  (d)  is  removed. 
Par.  5.  Section  40.6071(a)-l  is 

amended  by  revising  paragraphs  (a), 
(b)(2),  and  (c)  to  read  as  follows: 

S  40.6071  (a>-1    Time  for  filing  returns. 

(a)  Quarterly  returns.  Each  quarterly 
return  required  under  §  40.6011(a)- 
1(a)(2)  must  be  filed  by  the  last  day  of 
the  first  calendar  month  following  the 
quarter  for  which  it  is  made. 


(b)*  •  * 

(2)  Semimonthly  returns.  Each 
semimonthly  return  required  imder 
§40.6011(a)-l(b)  must  be  filed  by  the 
last  day  of  the  semimonthly  period  (as 
defined  in  §40.0-l(c))  following  the 
semimonthly  period  for  which  it  is 
made. 

(c)  Effective  date.  This  section  is 
applicable  with  respect  to  returns  that 
relate  to  calendar  quarters  beginning  on 
or  after  the  date  of  publication  of  the 
final  regulations  in  the  Federal  Register. 

§40.6071(a>-2    [Removed] 

Par.  6.  Section  40.6071(a}-2  is 
removed. 

§40.6091-1    [Amended] 

Par.  7.  Section  40.6091-1  is  amended 
by  removing  paragraph  (d). 

Par.  8.  Section  40.6101-1  is  revised  to 
read  as  follows: 

§  40.61 01-1    Period  covered  by  returns. 

See  §  40.6011(a)-l(a)(2)  for  the  rules 
relating  to  the  period  covered  by  the 
return. 

Par.  9.  Sections  40.6109(a)-l  and 
40.6151(a)-l  are  revised  to  read  as 
follows: 

§  40.61 09(a>-1    Identifying  numbers. 

Every  person  required  imder 
§  40.601  l(a)-l  to  make  a  return  must 
provide  the  identifying  number  required 
by  the  instructions  applicable  to  the 
form  on  which  the  return  is  made. 

§40.61 51  (aH    Time  and  place  for  paying 
tax  shown  on  return. 

Except  as  provided  by  statute,  the  tax 
must  be  paid  at  the  time  prescribed  in 
§40.6071(a)-l  for  filing  the  return,  and 
at  the  place  prescribed  in  §  40.6091-1 
for  filing  the  return. 

Par.  10.  Section  40.6302(c)-l  is 
revised  to  read  as  follows: 

§  40.6302(cH    Use  of  Qovemment 

depositaries. 

(a)  In  general — (1)  Semimonthly 
deposits  required.  Except  as  provided  by 
statute  or  by  paragraph  (e)  of  this 
section,  eadi  person  required  under ' 
§  40.601  l(a)-l (a)(2)  to  file  a  quarterly 
return  must  make  a  deposit  of  tax  for 
each  semimonthly  period  (as  defined  in 
§  40.0-l(c))  in  which  tax  liability  is 
incurred. 

(2)  Treatment  of  taxes  imposed  by 
chapter  33.  For  purposes  of  this  part  40, 
tax  imposed  by  chapter  33  (relating  to 
communications  and  air  transportation) 
is  treated  as  a  tax  liability  incurred 
diu-ing  the  semimonthly  period — 

(i)  In  which  that  tax  is  collected;  or 

(ii)  In  the  case  of  the  alternative 
method,  in  which  that  tax  is  considered 
as  collected. 
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(3)  Definition  of  net  tax  liability.  Net 
tax  liability  means  the  tax  liability  for 
the  specified  period  plus  or  minus  any 
adjustments  allowable  in  accordance 
with  the  instructions  applicable  to  the 
form  on  which  the  return  is  made. 

(4)  Computation  of  net  tax  liability  for 
a  semimonthly  period.  The  net  tax 
liability  for  a  semimonthly  period  may 
be  computed  by — 

(i)  Determining  the  net  tax  liability 
inciured  during  the  semimonthly 
period;  or 

(ii)  Dividing  by  two  the  net  tax 
liability  incurred  during  the  calendar 
month  that  includes  that  semimonthly 
period,  provided  that  this  method  of 
computation  is  used  for  all  semimonthly 
periods  in  the  calendar  quarter. 

(b)  Amount  of  deposit — (1)  In  general. 
The  deposit  of  tax  for  each  semimonthly 
period  must  be  not  less  than  95  percent 
of  the  amount  of  net  tax  liability 
incurred  during  the  semimontUy 
period. 

(2)  Safo  harbor  rules — (i) 
Applicability.  The  safe  harbor  rules  of 
this  paragraph  (b)(2)  are  applied 
separately  to  taxes  deposited  imder  the 
alternative  method  provided  in 
§  40.6302(c)-3  (alternative  method 
taxes)  and  to  the  other  taxes  for  which 
deposits  are  required  imder  this  section 
(regular  method  taxes). 

(ii)  Regular  method  taxes.  Any  person 
that  made  a  return  of  tax  reporting 
regidar  method  taxes  for  the  second 
preceding  calendar  quarter  (the  look- 
back quarter)  is  considered  to  have 
compUed  with  the  requirement  of  this 
part  40  for  deposit  of  regular  method 
taxes  for  the  current  calendar  quarter 
if- 

(A)  The  deposit  of  regular  method 
taxes  for  each  semimonthly  period  in 
the  current  calendar  quarter  is  not  less 
than  Vb  of  the  net  tax  liability  for  regular 
method  taxes  reported  for  the  look-back 
quartw, 

(B)  Each  deposit  is  made  on  time; 

(C)  The  amount  of  any  underpayment 
of  regular  method  taxes  is  paid  by  the 
due  date  of  the  return;  and 

(D)  The  person's  liability  does  not 
include  any  regular  method  tax  that  was 
not  imposed  at  all  times  during  the 
look-back  quarter  or  a  tax  on  a  chemical 
not  8ub)ect  to  tax  at  all  times  during  the 
look-back  quarter. 

(iii)  Alternative  method  taxes.  Any 
person  that  made  a  return  of  tax 
reporting  alternative  method  taxes  for 
the  look-back  quarter  is  considered  to 
have  complied  with  the  requirement  of 
this  part  40  for  deposit  of  alternative 
method  taxes  for  die  current  calendar 
quarter  if — 

(A)  The  deposit  of  alternative  method 
taxes  for  each  semimonthly  period  in 


the  current  calendar  quarter  is  not  less 
than  Ve  of  the  net  tax  liability  for 
alternative  method  taxes  reported  for 
the  look-back  quarter; 

(B)  Each  deposit  is  made  on  time; 

(C)  The  amount  of  any  underpayment 
of  alternative  method  taxes  is  paid  by 
the  due  date  of  the  return;  and 

(D)  The  person's  liability  does  not 
include  any  alternative  method  tax  that 
was  not  imposed  at  all  times  during  the 
look-back  quarter  and  the  month 
preceding  the  look-back  quarter. 

(iv)  Modification  for  tax  rate  increase. 
The  safe  harbor  rules  of  this  paragraph 
(b)(2)  do  not  apply  to  regular  method 
taxes  or  alternative  method  taxes  for  the 
first  and  second  calendar  quarters 
hftginning  on  or  after  the  effective  date 
of  an  increase  in  the  rate  of  any  tax  to 
which  this  part  40  applies  unless  the 
deposit  of  those  taxes  for  each 
semimonthly  period  in  the  calendar 
quarter  is  not  less  than  Ve  of  the  tax 
liability  the  person  would  have  had 
with  respect  to  those  taxes  for  the  look- 
back quarter  if  the  increased  rate  of  tax 
had  been  in  effect  for  the  look-back 
quarter. 

(v)  Failure  to  comply  with  deposit 
requirements.  If  a  person  fails  to  make 
deposits  as  required  under  this  part  40, 
that  failure  may  be  reported  to  the 
appropriate  IRS  office  and  the  IRS  may 
withdraw  the  person's  right  to  use  the 
safe  harbor  rules  of  this  paragraph  (b)(2). 

(c)  Time  to  deposit — (1)  In  general. 
The  deposit  of  tax  for  any  semimonthly 
period  must  be  made  by  the  14th  day  of 
the  following  semimonthly  period 
imless  such  day  is  a  Saturday.  Sunday, 
or  legal  holiday  in  the  District  of 
Coliunbia  in  which  case  the 
inunediately  preceding  day  which  is  not 
a  Saturday,  Simday,  or  legal  holiday  in 
the  District  of  Coltunbia  is  treated  as  the 
14th  day.  Thus,  generally,  the  deposit  of 
tax  for  the  first  semimonthly  period  in 

a  month  is  due  by  the  29th  day  of  that 
month  and  the  deposit  of  tax  for  the 
second  semimonthly  period  in  a  month 
is  due  by  the  14th  day  of  the  following 
month. 

(2)  Exceptions.  See  §  40.6302(c)-2  for 
the  special  rules  for  September.  See 
§40.6302(c}-3  for  the  special  rules  for 
deposits  imder  the  alternative  method. 

(d)  Remittance  of  deposits — (1) 
Deposits  by  federal  tax  deposit  coupon. 
A  completed  Form  8109,  "Federal  Tax 
Deposit  Coupon,"  must  accompany  each 
deposit.  The  deposit  must  be  remitted, 
in  accordance  with  the  instructions 
applicable  to  the  form,  to  a  financial 
institution  authorized  as  a  depositary 
for  federal  taxes  (as  provided  in  31  CFR 
part  203). 

(2)  Deposits  by  electronic  funds 
transfer.  For  the  requirement  to  deposit 


excise  taxes  by  electronic  funds  transfer, 
see  §  31.6302-l(h)  of  this  chapter.  A 
taxpayer  not  required  to  deposit  by 
electronic  funds  transfer  piusuant  to 
§  31.6302-l(h)  of  this  chapter  remains 
subject  to  the  rules  of  this  paragraph  (d). 

(e)  Exceptions — (1)  Taxes  excluded. 
No  deposit  is  required  in  the  case  of  the 
taxes  imposed  by — 

(i)  Section  4042  (relating  to  fuel  used 
on  inland  waterways); 

(ii)  Section  4161  (relating  to  sport 
fishing  equipment  and  bows  and  arrow 
components); 

(iii)  Section  4682(h)  (relating  to  floor 
stocks  tax  on  ozone-depleting 
chemicals);  and 

(iv)  Section  48.4081-3(b)(l)(iii)  of  this 
chapter  (relating  to  certain  removals  of 
gasohol  from  refineries). 

(2)  One-time  filings.  No  deposit  is 
required  in  the  case  of  any  taxes 
reportable  on  a  one-time  filing  (as 
defined  in  §40.6011(a)-2(b)). 

(3)  De  minimis  exception.  For  any 
calendar  quarter,  no  deposit  is  required 
if  the  net  tax  liability  for  the  quarter 
does  not  exceed  $2,500. 

(f)  Effective  date.  This  section  is 
applicable  with  respect  to  deposits  that 
relate  to  calendar  quarters  beginning  on 
or  after  the  date  of  publication  of  the 
final  regulations  in  the  Federal  Register. 

Par.  11.  Section  40.6302(c)-2  is 
revised  to  read  as  follows: 

f40.6302(c)-2    SpecM  rules  for 


(a)  In  general — (1)  Separate  deposits 
required  for  the  second  semimonthly 
period.  In  the  case  of  deposits  of  taxes 
not  deposited  under  the  alternative 
method  (regular  method  taxes)  for  the 
second  semimonthly  period  in 
September,  separate  deposits  are 
required  for  the  period  September  16th 
through  26th  and  for  the  period 
September  27th  through  30th. 

(2)  Amount  of  deposit — (i)  In  general. 
The  deposits  of  regular  method  taxes  for 
the  period  September  16th  through  26th 
and  the  period  September  27th  through 
30th  must  be  not  less  than  95  percent 
of  the  net  tax  liability  for  regular 
method  taxes  incurred  during  the 
respective  periods.  The  net  tax  liability 
for  regular  method  taxes  incurred 
during  these  periods  may  be  computed 
by- 

(A)  Determining  the  amount  of  net  tax 
liability  for  regular  method  taxes 
reasonably  expected  to  be  incurred 
during  the  second  semimonthly  period 
in  September; 

(B)  Treating  "As  of  the  amoimt 
determined  imder  paragraph  (a)(2)(i)(A) 
of  this  section  as  the  net  tax  liability  for 
regular  method  taxes  incurred  during 
the  period  September  16th  through 
26th;  and 


Federal  Register / Vol.  66.  No.  33 /Friday.  February  16,  2001  / Proposed  Rules 


10653 


(C)  Treating  the  remainder  of  the 
amount  determined  under  paragraph 
(a)(2)(i)(A)  of  this  section  (adjusted  to 
reflect  the  amount  of  net  tax  liability  for 
regular  method  taxes  actually  incurred 
through  the  end  of  September)  as  the  net 
tax  liability  for  regular  method  taxes 
incurred  during  the  period  September 
27th  through  30th. 

(ii)  Safe  narbor  rules.  The  safe  harbor 
rules  in  §40.6302(c)-l(b)(2)  do  not 
apply  for  the  third  calendar  quarter 
unless — 

(A)  The  deposit  of  taxes  for  the  period 
September  16th  through  26th  is  not  less 
than  '  Vgo  of  the  net  tax  liability  for 
regular  method  taxes  reported  for  the 
look-back  quarter;  and 

(B)  The  total  deposit  of  taxes  for  the 
second  semimonthly  period  in 
September  is  not  less  than  Va  of  the  net 
tax  liability  for  regular  method  taxes 
reported  for  the  look-back  quarter. 

(3)  Time  to  deposit,  (i)  The  deposit 
required  for  the  period  beginning 
September  16th  must  be  loade  by 
September  29th  unless — 

(A)  September  29th  is  a  Saturday,  in 
which  case  the  deposit  must  be  made  by 
September  28th;  or 

CB)  September  29th  is  a  Sunday,  in 
Which  case  the  deposit  must  be  made  by 
September  30th. 

'  (ii)  The  deposit  required  for  the 
period  ending  September  30th  must  be 
made  at  the  time  prescribed  in 
540.6302(c>-l(c). 

(b)  Persons  not  required  to  use 
electronic  funds  transfer  The  rules  of 
this  section  are  applied  with  the 
following  modifications  in  the  case  of  a 
person  not  required  to  deposit  taxes  by 
electronic  funds  transfer. 

(1)  Periods.  The  deposit  periods  for 
the  separate  deposits  required  under 
paragraph  (a)  of  this  section  are 
September  16th  through  25th  and 
September  26th  through  30th. 

(2)  Amount  of  deposit.  In  computing 
the  amount  of  deposit  required  under 
paragraph  (a)(2)(i)(B)  of  this  section,  the 
applicable  fraction  is  '°/is.  In  computing 
the  aftiount  of  deposit  required  under 
paragraph  (a)(2)(ii)(A)  of  this  section, 
the  applicable  fraction  is  *%o. 

(3)  Time  to  deposit.  In  the  case  of  the 
deposit  required  under  paragraph  (a)  of 
this  section  for  the  period  beginning 
September  16th,  the  deposit  must  be 
made  by  September  28th  unless — 

(i)  September  28th  is  a  Saturday,  in 
which  case  the  deposit  must  be  made  by 
September  27th;  or 

(ii)  September  28th  is  a  Sunday,  in 
which  case  the  deposit  must  be  made  by 
September  29th. 

(c)  Effective  date.  This  section  is 
applicable  with  respect  to  deposits  that 
relate  to  calendar  quarters  beginning  on 


or  after  the  date  of  publication  of  the 
final  regulations  in  the  Federal  Register. 

Par.  12.  Section  40.6302(c)-3  is 
amended  as  follows: 

1.  In  paragraph  (b)(l)(ii),  the  language 
"9-day  rule  of  §40.6302(c)-l(b)(6)"  is 
removed  and  "rule  of  §  40.6302(c)- 
1(c)(1)"  is  added  in  its  place. 

2.  In  paragraph  (b)(3),  second 
sentence,  the  language  "6th"  is  removed 
and  "16th"  is  added  in  its  place. 

3.  In  paragraph  (d),  first  sentence,  the 
language  "not  less  than"  is  removed  and 
"not  less  than  95  percent  of  is  added 
in  its  place. 

-    4.  In  paragraph  (f)(4),  the  language 
"§40.6302(c)-l(c)(2)(i)"  is  removed  and 
"§40.6302(c)-l(b)(2)"  is  added  in  its 
place. 

5.  Paragraph  (f)(5)  is  removed. 

6.  Paragraphs  (f)(6)  and  (f)(7)  are 
redesignated  as  paragraphs  (f)(5)  and 
(f)(6),  respectively. 

7.  Paragraph  (g)  is  revised. 

8.  Paragraph  (h)  is  removed. 
The  revision  reads  as  follows: 

f40.6302(c)-3    Special  rules  for  use  of 
Govsmment  deposHaries  under  chapter  33. 

*        *        •        *        • 

(g)  Effective  date.  This  section  is 
applicable  with  respect  to  deposits  of 
taxes  that  are  considered  as  collected  in 
calendar  quarters  beginning  on  or  after 
the  date  of  publication  of  the  final 
regulations  in  the  Federal  Register  and 
to  returns  of  tax  for  calendar  quarters 
beginning  on  or  after  the  date  of 
publication  of  the  final  regulations  in 
the  Federal  Register. 

i40.6302(ch4    [Flemovad] 

Par.  13.  Section  40.6302(c)-4  is 
removed. 

§40.9999-1    [Removed] 

Par.  14.  Section  40.9999-1  is 
removed. 

Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 
(FR  Doc.  01-1120  Filed  2-15-01;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44CFRPart67 

[Docket  No.  FEMA-O-7506] 

Propo— d  Flood  Elevation 
Determlnatlona 

AGENCY:  Federal  Emergency 
Management  Agency,  FEMA. 
ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  requested  on  the 


proposed  base  (1%  annual  chance)  flood 
elevations  and  proposed  base  flood 
elevation  modifications  for  the 
communities  listed  below.  The  base 
flood  elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  eadi 
community. 

ADDRESSES:  The  proposed  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Matthew  B.  Miller,  P.E.,  Chief,  Hazards 
Study  Branch,  Mitigation  Directorate, 
Federal  Emergency  Management 
Agency,  500  C  Street  SW.,  Washington, 
DC  20472,  (202)  64&-3461,  or  (email) 
matt.miller9fema.gov. 

SUPPLEMENTARY  MFORMATION:  The 
Federal  Emergency  Management  Agency 
(FEMA  or  Agency)  proposes  to  make 
determinations  of  base  flood  elevations 
and  modified  base  flood  elevations  hx 
each  community  Usted  below,  in 
accordance  with  section  110  of  the 
Flood  Disaster  Protection  Act  of  1973. 
42  U.S.C.  4104,  and  44  CFR  67.4(a). 

These  proposed  base  flood  and 
modified  base  flood  elevations,  togethm 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities.  These 
proposed  elevations  are  used  to  meet 
the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

National  Environmental  Policy  Act. 
This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  part  10,  Environmental 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 
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Regulatory  Flexibility  Act.  The 
Associate  Director,  Mitigation 
Directorate,  certifies  that  this  proposed 
rule  is  exempt  from  the  requirements  of 
the  Regulatory  Flexibility  Act  because 
proposed  or  modified  base  flood 
elevations  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973,  42 
U.S.C.  4104,  and  are  required  to 
establish  and  maintain  community 
eligibility  in  the  NFIP.  As  a  result,  a 
regulatory  flexibility  analysis  has  not 
been  prepared. 

Regulatory  Classification.  This 
proposed  nde  is  not  a  significant 
regulatory  action  imder  the  criteria  of 


section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism. 
This  proposed  rule  involves  no  policies 
that  have  federalism  implications  imder 
Executive  Order  12612,  Federalism, 
dated  October  26,  1987. 

Executive  Order  12778,  Civil  Justice 
Reform.  This  proposed  rule  meets  the 
applicable  standards  of  section  2(b)(2]  of 
Executive  Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 


Accordingly,  44  CFR  part  67  is 
proposed  to  be  amended  as  follows: 

PART  67— {AMENDED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp..  p.  376. 

S67.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 


State 

City/lown/county 

Source  of  flooding 

Locafion 

#Depth  in  feet  above 

ground 

'Elevation  In  feet  (NGVD) 

Existing 

Modified 

Indiana 

Decatur  County 
(Unincorporated 
Areas). 

Righthand  Fork 

At  confluence  witti  Lake  Santee 

None 

None 

None 
None 

None 

*997 

Rightfiand  Fortt  Tributary  .. 
Lake  Santee  

Approximately  1 ,850  feet  upstream  of  the 
confluence  of  Rigtitfiand  Fork  Trilxjtary. 

At  confluence  witfi  Rightfiand  Fork  

Approximately  1 ,003  feet  upstream  of  tf» 
confluence  witti  Righthand  Fork. 

For  its  entire  shoreline  within  the  commu- 
nity. 

•1,025 

*1.017 
•1.023 

•997 

Maps  available  for  Inspectkxi  at  ttie  Decatur  County  Area  Planning  Commission  Offne,  150  CourtfKXJse  Square.  Greenstxjrg,  Indiana. 


Maine 


Muscongus  Bay 


Entire  shoreline  of  Bar  Island 


None 


Bar  Island,  Lincotn 
County. 

Maps  available  for  inspectk>n  at  the  Bristol  Town  Offne.  1268  Bristol  Road,  Bristol,  Maine,  and  Land  Use  Regulation  Commission, 
House  Statnn  22,  Augusta.  Maine. 

Send  comments  to  Mr.  Fred  Todd,  Land  Use  Regulation  Commisskxi,  State  House  Statkxi  22,  Augusta,  Maine  04333. 


•16 

State 


Maine 

DixfieM  (Town), 
Oxford  County. 

Androscoggin  River 

At  the  downstream  corporate  limits 

None 

•403 

At  the  confluence  of  the  Webb  River  

None 

•416 

Aunt  Hannah  Brook 

At  the  confluence  with  the  Webb  River  .... 

None 

•434 

Approximately  75  feet  upstream  of  WeW 

None 

•443 

Road. 

ButterfieW  Brook 

At  the  confluence  with  Sevenmile  Stream 

None 

•466 

Approximately  60  feet  upstream  of  U.S. 

None 

•478 

Route  2/State  Route  17. 

Harvey  Brook 

At  the  confluence  with  the  Androscoggin 
River. 

None 

*407 

Approximately  460  feet  upstream  of  Can- 

None 

•407 

. 

ton  Point  Road. 

Hugh  Brook  

At  tfte  confluence  with  Sevenmile  Stream 

None 

•516 

Approximately  1 ,460  feet  upstream  of  tfie 

None 

'  •562 

confluence  with  Sevenmile  Stream. 

Newton  Brook 

At  the  confluence  with  the  Androscoggin 
River. 

None 

•409 

Just  upstream  of  Norton  Road  

None 

•580 

• 

Paddy  Meadow  Brook 

Approximately  1 ,400  feet  upstream  of  the 
confluence  with  the  Webb  River. 

None 

•435 

Just  upstream  of  WekJ  Road 

None 

•458 

Potash  Brook 

At  the  confluence  with  Sevenmile  Stream 

None 

•490 

At  county  boundary 

None 

•491 

Sevenmile  Stream  

Approximately  490  feet  downstream  of 
Severy  Hill  Road. 

None 

•422 

Approximately  0.5  mile  upstream  of  U.S. 

None 

•562 

Route  2/State  Route  17. 

Tucker  Valley  Brook  

Approximately  0.7  mile  downstream  of 
Valley  Brook  Road. 

None 

•428 

Approximately  70  feet  upstream  of  Point 
Morse  Hill  Road. 

None 

•612 
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State 

City/town/county 

Source  of  flooding 

Locatkxi 

#Oepth  in  feet  above 

ground 

•Elevatkjn  in  feet  (NGVD) 

Existing 

Modified 

Webb  River At   the    confluence    with    Androscoggin              Norie               *416 

River. 
Approximately   100  feet  downstream  of               Hone                *420 
U.S.  Route  2. 

Maps  available  for  inspectkm  at  the  Dixfiekj  Town  Hall,  46  Main  Street,  Dixfield,  Maine. 

Send  comments  to  Mr.  Hugh  G.  Daley,  Chainnan  of  the  Town  of  DixfiekJ  Board  of  Selectmen,  P.O.  Box  808,  Dixfiekj,  Maine  04224-0806. 

teine 

Greenville  (Town) 
Piscataquis 
County. 

inspection  at  the  Gree 
Mr.  John  Simko,  Gre€ 

Mill  Brook 

At  the  confluence  with  Moosehead  Lake 

Approximately    55     feet     upstream     of 
Scammon  Road. 

Entire  shoreline  within  community 

treet,  Greenville,  Maine. 

ox  1109,  Greenville,  Maine  04441. 

None 

None 
None 

•1,030 

•1,260 
•1,033 

Maps  available  for 
Send  comments  to 

Prong  Pond  

nville  Town  Offrce,  Minden  S 
inville  Town  Manager,  P.O.  B 

Maine 

Indian  Island,  Lin- 
coln County. 

Muscongus  Bay 

Western  shoreline  of  IrKJian  Island 

None 
None 

•13 

Eastern  shoreline  of  Indian  Island  

•16 

Maps  available  for  inspection  at  the  Bristol  Town  Office,  1268  Bristol  Road,  Bristol,  Maine,  and  Land  Use  Regulation  Comm 
House  Station  22,  Augusta,  Maine. 

Send  comments  to  Mr.  Fred  Todd,  Land  Use  Regulation  Commission,  State  House  Station  22,  Augusta,  Maine  04XV\. 

ission,  State 

Maine 

Louds  Island,  Lin- 
coln County. 

Muscongus  Bay 

Eastem  shoreline  of  Louds  Island  directly 

west  of  KillKk  Stone  Island. 
Northwestem  shoreline  of  Louds  Island 

None 

tslonn 

•23 

Musconous  Sound  

•10 

Maps  available  for  inspection  at  the  Bristol  Town  Office,  1268  Bristol  Road,  Bristol,  Maine,  and  Land  Use  Regulation  Commission,  State 
House  Station  22,  Augusta,  Maine. 

Send  comments  to  Mr.  Fred  Todd,  Land  Use  Regulation  Commission,  State  House  Station  22,  Augusta,  Maine  04333. 

Maine 

Marsh  Island,  Lin- 
coln County. 

Muscongus  Bay  

Southeastem  shoreline  of  Marsh  Island  ... 
Northem  shoreline  of  Marsh  Island  

None 
None 

•23 
•10 

Maps  available  for  inspection  at  the  Bristol  Town  Office,  1268  Bristol  Road,  Bristol,  Maine,  and  Land  Use  Regulation  Commisskxi.  State 
House  Station  22,  Augusta,  Maine. 

Send  comments  to  Mr.  Fred  Todd,  Land  Use  Regulation  Commission,  State  House  Station  22,  Augusta,  Maine  04333. 

Maine 

Wilton  (Town), 
Franklin  County. 

Butterfield  Brook 

At  U.S.  Route  2/State  Route  17  

None 

None 

None 
None 
None 
None 

None 
None 

None 
None 

None 

None 
None 
None 

None 
r^one 

None 

•477 

Cram  Brook  

Approximately    0.64    mile    upstream    of 
Butterfield  Road. 

At  confluence  with  Sevenmile  Stream 

At  confluence  of  Ice  Pond  Brook 

•727 
•611 

Ice  Pond  Brook 

•617 

At  confluence  with  Cram  Brook 

•617 

Pine  Brook 

Approximately  230  feet  upstream  of  Gor- 
don Road. 
At  confluence  with  Wilson  Stream 

•638 
•581 

Potash  Brook 

Approximately  85  feet  upstream  of  State 

Route  156  (Weld  Road). 
At  U.S.  Route  2/State  Route17  

•592 
•488 

Sevenmile  Stream  

Approximately  120  feet  upstream  of  Cem- 
etery Road. 

At  downstream  US  Route  2/State  Route 
17  crossing. 

At  upstream  corporate  limits 

•515 
•520 

Temple  Brook 

•633 

At  confluence  with  Wilson  Stream 

•635 

Wilson  Stream 

Vamum  Pond  ,.... 

Approximately    0.84    mile    upstream    of 

State  Road  156  (WekJ  Road). 
At  confluence  with  Wilson  Pond   

•775 
•576 

Approximately  0.7  mile  upsream  of  Tot)in 

Flats  Road. 
Approximately    1,250   feet   west   of   the 

intersection  of  Rupert  Road  and  Walker 

Hill  Road. 

•726 
•758 
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State 


City/town/county 


Source  of  flooding 


Location 


#Oepth  in  feet  above 

ground 

'Elevation  in  feet  (NGVD) 


Existing 


Modified 


Maps  available  for  inspection  at  tiie  Wilton  Town  HaH,  Code  Enforcement  Office,  158  Weld  Road,  Wilton,  Maine. 
Send  comments  to  Mr.  Richard  Davis,  WWon  Town  Manager,  P.O.  Box  651,  Wilton,  Maine  04294. 


h4ew  Hampshire 


Nashua  (City), 
Hillsborough 
County. 


Nashua  River 


Approximately    0.75    mile    upstream    of  *177 

State  Route  11. 

Bartemus  Brook At  confluence  with  Nashua  River  *167 

At  upstream  corporate  limits *168 

Maps  available  for  inspection  at  the  Nashua  City  HaM,  229  Main  Street,  Nashua,  New  Hampshire. 

SefKJ  comments  to  The  Honorable  Bernard  A.  Streeter,  Mayor  of  ttie  City  of  Nashua,  229  Main  Street,  Nashua,  New  Hampshire  03061. 


At  the  downstream  side  of  B&M  Railroad 
Bridge. 


•115 


•114 


•176 

•165 
•166 


New  Jersey 


MiHbum  (Town- 
ship), Essex 
County. 


Passaic  River 


Approximately   2,550   feet   upstream   of 
downstreeam  corporation  limits. 

Approximately   100  feet  downstream  of 

Main  Street. 


•176 


M80 


•177 


•179 


Maps  available  for  inspection  at  ttw  MiHbum  Township  HaH,  375  MHIbum  Avenue,  MiHbum,  Ne  Jersey. 

Send  comments  to  The  Horwrabie  Elaine  Becker,  Mayor  of  ttw  Township  of  MiHbum,  375  MiHbum  Avenue,  MURMjm,  New  Jersey  07041 . 


New  Jersey 

New  Providence 
(Borough),  Unmn 
County. 

Passaic  River  

At  the  downstream  corporate  limit 

•208 
•211 

•207 

At  ttie  upstream  corporate  Hmit 

•212 

Maps  available  for  inspectmn  at  ttie  New  Provktence  Borough  hiall.  Engineer's  Offne,  360  Elkwood  Avenue,  l^ew  ProvkJence,  New  Jersey. 

Send  comments  to  The  Honorable  ANen  Morgan,  Mayor  of  ttie  Borough  of  New  Provktence,  Munk:ipal  BuikJing,  360  Elkwood  Avenue,  l^ew 
Provktence,  New  Jersey  07974. 


Roseland  (Bor- 

Passaic River  

At  the  downstream  corporate  Kmits 

•173 

•174 

ough),  Essex 

County. 

Approximately    0.65    mile    upstream    of 

•174 

•175 

Eagle  Rock  Avenue. 

Foulertons  Brook  

At  the  confluence  with  Passak;  River 

Approximately  0.44  mite  upstream  of  the 

•173 
•173 

•174 

•174 

confluence  with  Passak:  River. 

North  Branch  Foulertons 

At  ttie  confluence  with  Foutertons  Brook 

•173 

•174 

Brook. 

Approximately  780  feet  upstream  of  the 

•173 

•174 

confluence  with  Foutertons  Brook. 

Maps  avaUabte  for  inspectkxi  at  the  Roseland  Munk:ipal  Buikling,  OffKe  of  ttie  Borough  Cterk.  19  Harrison  Avenue,  Roseland,  New  Jersey. 

Send  comments  to  The  Honorabte  Louis  DeBell,  Mayor  of  ttie  Borough  of  Roseland,  MunKtpal  Buikling,  19  Harrison  Avenue.  Roseland,  l'4ew 
Jersey  07068-1397. 


New  Jersey 


Warren  (Township), 
Somerset  County. 


Passak:  River 


•215 


•216 


Approximately  0.38  mite  downstream  of 

Hilk:rest  Road. 
Approximately   3.45   mHes   upstream   of 

Stirling  Road. 

Maps  avaflabte  for  inspectten  at  the  Warren  Township  Klafl,  Engineer's  Offne,  46  Mountain  Boutevard,  Wanwi.  New  Jersey. 

Send  comments  to  The  Honorabte  Kenneth  Brenn,  Mayor  of  the  Township  of  Warren,  46  Mountain  Boutevard,  Warren,  htew  Jersey  07059. 


•213 


•214 


New  York 


Coming  (Town), 
Steuben  County. 


Post  Creek 


Approximately  150  feet  downstream  of 

downstream  corporate  limits. 
Approximately    1,850   feet   upstream   of 
downstream  corporate  limits. 
Maps  availabte  tor  inspectkxi  at  the  Coming  Town  HaH,  20  South  Mapte  Street,  Coming,  New  York  14830. 
Send  comments  to  Mr.  Joe  Priselte.  Coming  Town  Supennsor,  20  South  Mapte  Street,  Coming,  New  Yorit  14830. 


None 
None 


•956 
•967 


New  York 


Hamburg  (Town), 
Erie  County. 


Foster  Brook 
Lake  Erie  


At  ttie  confluence  with  Lake  Erie 


Downstream  skte  of  Maekxj  Drive  

Souttiwest  corporate  limits  ateng  Lake 

Erie. 
Nofttieast   corporate   limits   along   Lake 

Erie. 


•581 

•791 
•580 

•581 


•582 

•795 
•582 

•582 
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State 


City/town/county 


Source  of  fkxxling 


Locatkxi 


#Depth  In  feet  above 

ground 

•Etevatkxi  in  feet  (NGVD) 


Existing 


ModHted 


Maps  available  for  inspectkm  at  the  Town  of  Hamburg  Buikling  Inspectten  Department,  6100  South  Partt  Avenue,  Hamburg,  New  Yorti. 
Send  comments  to  Mr.  Patrick  H.  Hoak,  Hamburg  Town  Supervisor.  6100  South  Partt  Avenue,  Hamburg,  New  Yoric  14075. 


Ohte 


Adams  County  (Un- 
incorporated 
Areas). 


Ohte  River 


Approximately  600  feet  downstream  of 
the  downstream  county  boundary. 


None 


Approximately  400  feet  upstream  of  the 
upstream  county  txxjndary. 

Maps  availabte  for  inspectten  at  the  Adams  County  Administrative  Offtees,  215  North  Cross  Street,  West  Unten,  Ohte. 

Send  comments  to  Mr.  Robert  HaH,  Adams  County  Senter  Commisstener,  1 10  West  Main  Street,  West  Unten,  Ohte  45693. 


None 


•517 


•529 


Ohio 


Brown  County  (Un- 
incorporated 
Areas). 


Ohte  River 


From  the  downstream  county  boundary 


None 


None 


•509 


517 


From  the  upstream  county  boundary  

Maps  availabte  for  inspectten  at  the  Brown  County  Engineer's  Offtee,  325  West  State  Street,  Georgetown,  Ohte. 

Send  comments  to  Mr.  Kirby  Comett,  Chairman  of  the  Brown  County  Board  of  Commissteners,  800  Mount  Orab  Pike,  Georgetown,  Ohte 
45121. 


Ohte 


Valtey  Vtew  (Vil- 
lage), Cuyahoga 
County. 


Cuyahoga  River 


Approximately  250  feet  downstream  of 
corporate  limits. 

Approximately  100  feet  upstream  of  Hill- 
skte  Road. 


•602 


•616 


•606 


•615 


Maps  availabte  for  inspectten  at  the  Valtey  View  Village  Hall,  6848  Hathaway  Road,  Valley  View,  Ohte. 

Send  comments  to  The  Honorable  Randall  A.  Westfall,  Mayor  of  the  Village  of  Valtey  View,  6848  Hathaway  Road,  VaHey  View,  Ohte  44125. 


(Pennsylvania 


Emmaus  (Bor- 
ough), Lehigh 
Courrly. 


Tributary  No.  1  to  Littte 
Lehigh  Creek. 


Approximately  450  feet  downstream  of 
East  Berger  Street. 

Approximately    460    feet    upstream    of 
Minor  Street. 


None 


None 


•337 


•418 


Maps  available  for  inspection  at  the  Emmaus  Borough  Hall,  28  South  Fourth  Street,  Emmaus,  Pennsylvania. 

Send  comments  to  The  Honorable  Winfield  Lost,  Mayor  of  the  Borough  of  Emmaus,  28  South  Fourth  Street,  Emmaus,  Pennsylvania  18049. 


South  CaroNna 


Rtehland  County 
(Unincorporated 
Areas). 


Gills  Creek 


Rocky  Branch 


Tributary  G-1 


Reeder  Point  Branch 


Congaree  River 


Spears  Creek 


Lake  Murry 


At  the  confluence 
River. 


with  ttie   Congaree 


Maps  available  for 
Send  comments  to 


At  the  Southern  Railway  bridge ^140 

At  the  confluence  with  Congaree  River ....  ^152 

Approximately    460    feet    upstream    of  •I 52 

Olympia  Avenue. 

At  ttie  confluence  with  Gills  Greek  ^140 

Approximately  810  feet  upstream  of  Bluff  ^142 

Road. 

At  the  confluence  with  Black  Lake  ^129 

Approximately  140  feet  upstream  skte  of  •I  36 

State  Route  48  (Bhiff  Road). 
Approximately  2.64  mites  downstream  of  None 

the  confluence  with  Gills  Creek. 
Approximately  0.45  mile  upstream  of  ttie  •I 55 

Southern  Railway. 
Downstream  side  of  Jacobs  Mill  Pond  '220 

Road. 
Approximately  0.5  mite  upstream  Spears  ^312 

Creek  Church  Road. 

Entire  shoreline  within  county None 

inspectten  at  the  Richland  County  Planning  Department,  2020  Hampton  Street.  Columbia,  South  Carolina. 
Mr.  T.  Cary  McSwain,  Richland  County  Administrator,  P.O.  Box  192,  Columbia,  South  Carolina  29202. 


•135 


•133 

•139 
•146 
•151 

•136 
•141 

•133 
•135 

•128 

•149 

•221 

•311 

•363 
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(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance") 
Dated:  January  30,  2001. 
Mai^garet  E.  Lawless, 
Acting  Executive  Associate  Director  for 
Mitigation. 
(FR  Doc.  01-3918  Filed  2-15-01;  8:45  am] 

■LUNQ  CODE  071  •-04-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-255;  MM  Docket  No.  00-123;  RM- 
9M3] 

nmHo  Broadcasting  Services;  RIncon, 


AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  mle;  denial. 

summary:  The  Commission  denies  the 
request  of  Ocean  Communications  to 
allot  Channel  300B  to  Rincon,  PR,  as  its 
first  local  aural  service.  See  65  FR 
44507,  July  18.  2000.  The  proposed 
transmitter  site  is  located  within  the 
Desecheo  National  Wildlife  Refuge  and 
the  Fish  and  Wildlife  Service,  U.S. 
Department  of  the  Interior,  has  stated 
that  it  is  unlikely  that  it  would  favorably 
consider  a  request  to  erect  a  tower  there. 

FOR  FURTHER  MFCRMATUN  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  00-123, 
adopted  January  24,  2001,  and  released 
February  2,  2001.  The  full  text  of  this 
Conunission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  445  12th  Street,  SW, 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Services. 
Inc..  (202)  857-3800. 1231  20th  Street. 
NW.  Washington.  DC  20036. 

Federal  Communications  Commission. 
lohD  A.  Karouaos, 

Chief,  Allocations  Branch.  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  01-3962  Filed  2-15-01;  8:45  am] 

BUJNQ  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  N6. 01-271,  MM  Docket  No.  01-31,  RM- 
10035] 

Radio  Broadcasting  Services; 
Huntsviile,  La  Porte,  Nacogdoches  arKl 
Willis,  TX  and  Lake  Charles,  LA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  on  behalf 
of  New  Wavo  Communication  Group. 
Inc.  ("New  Wavo")  requesting  the 
substitution  of  Channel  279C  for 
Channel  279C3  at  Willis.  Texas, 
reallotment  of  Channel  279C  from 
Willis.  Texas  to  La  Porte,  Texas,  and 
modify  the  license  for  Station 
KVST{FM)  accordingly.  The  coordinates 
for  Channel  279C  at  La  Porte  are  29-58- 
19  and  94-31-16.  To  accommodate  the 
proposal  for  La  Porte,  New  Wavo  also 
requests  the  substitution  of  Channel 
259A  for  Channel  259C3  at  Huntsviile, 
Texas,  reallotment  of  Channel  259A  to 
Willis,  Texas,  at  coordinates  30-32-37 
and  95-28-32,  and  modification  of  the 
license  for  Station  KUST  accordingly; 
substitute  Channel  277C2  for  Channel 
279C1  at  Lake  Charles,  Louisiana,  at 
coordinates  30-12-12  and  93-26-19 
and  modifiy  the  license  for  Station 
KBIU  accordingly;  and  substitute 
Channel  277C2  for  Channel  277C1  at 
Nacogdoches,  Texas,  at  coordinates  31- 
25-59  and  94-49-03  and  modify  the 
license  for  Station  KJCS  accordingly.  In 
accordance  with  Section  1.420(i)  of  the 
Commission's  Rules,  we  shall  not  accept 
competing  expressions  of  interest  in  the 
use  of  Channel  279C  at  La  Porte,  Texas. 
DATES:  Comments  must  be  filed  on  or 
before  March  26,  2001,  and  reply 
comments  on  or  before  April  10,  2001. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
New  Wavo's  coimsel,  as  follows:  Frank 
R.  Jazzo,  Fletcher  Heald  &  Hildreth, 
PLC,  1300  North  17th  Street,  11th  Floor, 
Arlington,  Virginia  22209-3801  and 
Mark  N.  Lipp,  J.  Thompas  Nolan,  Shook 
Hardy  &  Bacon  LLP,  600  14th  Street, 
NW.  suite  800.  Washington.  DC  20005. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle.  Mass  Media 
Bureau.  (202)  418-2180, 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
01-31.  adopted  January  24,  2001,  and 


released  February  2,  2001.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center, 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  Transcription 
Services,  Inc.,  1231  20th  Street.  NW.. 
Washington.  DC  20036,  (202)  857-3800. 
facsimile  (202)  857-3805. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  luitil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procediues  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Commimications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 
S  73.202    [AnMnded] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  imder  Texas,  is  amended  by 
removing  Channel  279C3  at  Willis, 
removing  Channel  259C3  at  Huntsviile, 
adding  Channel  259A  at  Willis, 
removing  Channel  277C1  and  adding 
Channel  277C2  at  Nacogdoches  and  by 
adding  La  Porte.  Channel  279C. 

3.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Louisiana,  is 
amended  by  removing  Channel  279C1 
and  adding  Channel  277C2  at  Lake 
Charles. 

Federal  Communications  Conmiission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  01-3963  Filed  2-15-01;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-192;  MM  Docket  No.  01-19,  RM- 
10048,  MM  Docket  No.  01-20,  RM-10049; 
MM  Docket  No.  01-21,  RM-10050] 

Radio  Broadcasting  Services;  Saint 
Joseph,  LA;  Reliance,  WY;  and  Genoa, 
CO 

AGENCY:  Federal  Commuinications 

Commission. 

action:  Proposed  rule. 

SUMMARY:  This  document  proposes  three 
new  allotments  to  Saint  Joseph, 
Louisiana;  Reliance,  Wyoming;  and 
Genoa,  Colorado. 

DATES:  Comments  mtist  be  filed  on  or 
before  March  19,  2001,  and  reply 
comments  on  or  before  April  3,  2001. 
ADDRESSES:  Federal  Communications 
Commission,  Washington.  E)C  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  his  counsel,  or  consultant,  as 
follows:  Ann  Bavender,  Fletcher,  Heald 
&  Hildreth,  P.L.C..  1300  N.  17th  Street, 
11th  Floor,  Arlington,  Virginia  22209 
(Counsel  for  Saint  Joseph  Broadcasting 
Company);  A.  Wray  Fitch,  HI,  Gammon 
&  Grange,  P.C,  8280  Greensboro  Drive, 
7th  Floor.  McLean.  Virginia  22102-3807 
(Counsel  for  Reliance  Broadcasting  and 
Genoa  Broadcasting). 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
01-19;  MM  Docket  No.  01-20;  and  MM 
Docket  No.  01-21.  adopted  January  17. 
2001.  and  released  January  26,  2001. 
The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
cxipjdng  during  normal  business  hours 
in  the  FCC  Reference  Information  Center 
(Room  CY-A257),  445  12th  Street,  SW, 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
fit>m  the  Commission's  copy  contractor, 
International  Transcription  Service, 
Inc.,  (202)  857-3800,  1231  20th  Street, 
NW.,  Washington,  DC  20036. 

The  Commission  requests  comments 
on  a  petition  filed  by  Saint  Joseph 
Broadcasting  Company  proposing  the 
allotment  of  Channel  257C3  at  Saint 
Joseph,  Louisiana,  as  the  community's 
first  local  aural  transmission  service. 
Channel  257C3  can  be  allotted  to  Saint 
Joseph  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  7.6  kilometers  (4.7  miles) 
southeast  to  avoid  a  short-spacing  to  the 
licensed  site  of  Station  WJMI(FM), 
Channel  259C,  Jackson,  Mississippi.  To 


accommodate  the  allotment,  Channel 
266A  can  be  substituted  at  Clayton  with 
a  site  restriction  of  3.4  kilometers  (2.1 
miles)  northeast  to  avoid  short-spacings 
to  the  licensed  sites  of  Station 
KBON(FM),  Channel  266C3,  Mamou, 
Louisiana,  and  Station  WBBV(FM), 
Channel  267C3,  Vicksburg,  Mississippi. 
The  coordinates  for  Channel  257C3  at 
Saint  Joseph  are  31-51-44  North 
Latitude  and  91-11-41  West  Longitude. 

The  Commission  requests  comments 
on  a  petition  filed  by  Reliance 
Broadcasting  proposing  the  allotment  of 
Channel  288C3  at  Reliance.  Wyoming, 
as  the  community's  first  local  aural 
transmission  service.  Channel  288C3 
can  be  allotted  to  Reliance  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
6.9  kilometers  (4.3  miles)  east  to  avoid 
a  short-spacing  to  the  licensed  site  of 
Station  KDWY(FM).  Chaimel  287C2, 
Diamondville,  Wyoming.  The 
coordinates  for  Channel  288C3  at 
Reliance  are  41-39  44  North  Latitude 
and  109-06-50  Longitude. 

The  Commission  requests  comments 
on  a  petition  filed  by  Genoa 
Broadcasting  proposing  the  allotment  of 
Channel  288C3  at  Genoa,  Colorado,  as 
the  community's  first  local  transmission 
service.  Channel  288C3  can  be  allotted 
to  Genoa  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  site  restriction 
of  21.3  kilometers  (13.3  miles)  northeast 
to  avoid  a  short-spacing  to  the  licensed 
site  of  Station  KVAY(FM),  Channel 
289C1,  Lamar,  Colorado.  The 
coordinates  for  Channel  288C3  at  Genoa 
are  39-23-06  North  Latitude  and  103- 
17-38  West  Longitude. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procediues  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 


Federal  Communications  Commission. 
John  A.  Karousos, 

Chief  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  01-3964  Filed  2-15-01;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-256;  MM  Docket  No.  00-204;  RM- 
9983] 

Radio  Broadcasting  Sarvicas; 
Blairsville,  GA 

AGENCY:  Federal  Commimications 
Commission. 

ACTION:  Proposed  rule,  dismissal. 

summary:  The  Commission,  at  the 
request  of  M.  Terry  Carter  and  Douglas 
Sutton.  Jr.  d/b/a  Tugart 
Communications,  dismisses  its  request 
to  allot  Channel  236A  to  Blairsville.  GA, 
as  the  community's  first  local  aural 
service.  See  65  FR  66950,  November  8, 
2000.  Channel  236A  cannot  be  allotted 
to  Blairsville  in  compliance  with  section 
73.315  of  the  Commission's  Rules 
because  of  a  major  obstruction  between 
the  proposed  transmitter  site  and  the 
community. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  00-204. 
adopted  January  24.  2001.  and  released 
February  2,  2001.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  445  12th  Street, 
SW.,  Washington,  DC.  The  complete 
text  of  this  decision  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Services,  Lie,  (202)  857-3800,  1231 
20th  Street.  NW.,  Washington,  DC 
20036. 

Federal  Communications  Conunission. 
John  A.  Karouaos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  01-3961  Filed  2-15-01;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart90 

[WT  Dockst  No.  96-86;  FCC  01-10] 

Public  Safety  Communications 

AGENCY:  Federal  Commimications 

Commission. 

ACnON:  Proposed  rule. 

SUMMARY:  In  this  document,  the 
Commission  proposes  to  establish  rules 
governing  the  migration  to  a  6.25  kHz 
technology  on  the  700  MHz  public 
safety  band  General  Use  channels.  By 
establishing  such  rules,  the  Commission 
will  increase  the  efficiency  of  that 
spectrum,  with  the  potential  of  allowing 
additional  public  safety  use  of  that 
band. 

DATES:  Comments  are  due  March  19, 
2001,  Reply  Comments  are  due  April  2, 
2001. 

ADDRESSES:  Federal  Communications 
Commission.  445  12th  St.,  SW.,  Room 
TW-A325,  Washington.  DC  20554. 
Comments  may  also  be  filed  using  the 
Commission's  Electronic  Filing  System, 
which  can  be  accessed  via  the  Internet 
at  www.fcc.gov/e-file/ecfs.html. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Connelly,  Policy  and  Rules 
Branch,  Public  Safety  and  Private 
Wireless  Division,  Wireless 
Telecommunications  Bureau  at  (202) 
418-0132. 
SUPPI.EMENTARY  INFORMATION: 

1.  The  Commission's  Fifth  Notice  of 
Proposed  Rule  Making  (5th  NPRM).  WT 
Docket  No.  96-«6,  FCC  01-10,  was 
adopted  January  11,  2001,  and  released 
on  January  17,  2001.  The  full  text  of  this 
5th  NPRM  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Reference  Center, 
Room  CY-A257,  445  12th  Street.  SW., 
Washington,  DC.  The  complete  text  may 
be  purchased  from  the  Conunission's 
copy  contractor.  International 
Transcription  Service,  Inc.,  1231  20th 
Street,  NW.,  Washington,  DC  20037.  The 
full  text  may  also  be  downloaded  at: 
http://www.fcc.gov/wtb/releases/ 
fcc0110.doc.  Alternative  formats  are 
available  to  persons  with  disabilities  by 
contacting  Martha  Contee  at  (202)  418- 
0260  or  TTY  (202)  418-2555. 

Summary  of  the  5th  NPRM 

2.  Hie  Conunission  seeks  comment  on 
proposals  regarding  implementing  to  a 
voice  efficiency  standard  of  one  voice 
channel  per  6.25  kHz  bandwidth  for  the 
General  Use  channels  in  the  700  MHz 
public  safety  band.  Based  on  comments 
received  from  public  safety  entities, 


communication  directors,  and 
aquipment  manufacturers,  the 
Commission  believes  that  there  are  two 
broad  groups  proposing  different 
"migration  paths"  to  a  more  spectrum- 
efficient  standard.  The  first,  which 
includes  Corn-Net  Ericsson,  Nokia,  and 
the  North  American  TETRA  Forum 
(NATF),  urges  immediate  adoption  of 
the  concept  of  one  voice  channel  per 
6.25  kHz.  The  second,  which  includes 
the  Association  of  PubUc-Safety 
Communications  Officials — 
International  (APCO),  the  International 
Association  of  Chiefs  of  Police  (lACP), 
Motorola,  the  Federal  Law  Enforcement 
Wireless  Users  Group,  and  the  Project 
25  Steering  Committee,  set  forth  a 
migration  path  consisting  of  five  stages 
and  spanning  a  total  of  twenty-one 
years. 

3.  Com-Net  Ericsson,  Nokia,  and 
NATF  recommend  inunediate  adoption 
of  a  6.25  kHz  efficiency  standard,  i.e., 
one  voice  path  per  6.25  kHz  of  occupied 
bandwidth,  for  voice  operations  on  the 
General  Use  channels.  Com-Net 
Ericsson,  for  example,  asserts  that 
compliant  technologies  are  available 
today,  and  further  technological 
advances  are  anticipated  between  now 
and  when  700  MHz-band  public  safety 
equipment  becomes  available.  Nokia 
and  NATF  recommend  that  in  2005,  the 
Commission  evaluate  equipment 
deployed  in  the  700  MHz  band  and  the 
progress  of  the  technical  development 
and,  based  on  this  information,  consider 
a  formal  migration  path  to  6.25  kHz 
interoperability.  Nokia  contends  that 
equipment  utilizing  6.25  kHz  efficiency 
is  already  fully  developed  and  available 
for  general  use  from  a  wide  array  of 
manufacturers,  including  leading  U.S 
manufacturers,  and  believes  that 
adopting  this  efficiency  standard  will 
encourage  equipment  manufacturers  to 
devote  their  research  and  development 
resources  to  6.25  kHz  conventional 
technology. 

4.  Under  the  five-step,  twenty-one 
year  plan  put  forth  by  APCO  and  lACP, 
step  one  is  immediate  adoption  of 
Project  25  Phase  I  as  the  Interoperability 
standard.  Step  two  requires  that  as  of 
December  31,  2006,  or  within  six 
months  following  Commission  notice 
that  at  least  fifteen  of  the  Top  twenty 
metropolitan  areas  have  been  cleared  of 
relevant  television  stations,  whichever 
is  later,  all  newly  type-accepted  radios 
for  use  in  the  band  must  have  the 
capability  to  provide  one  voice  channel 
per  6.25  kHz  and  must  still  meet  the 
Project  25  Phase  I  standard  for  the 
Interoperability  channels.  Within  ten 
years  after  the  date  established  in  step 
two,  all  General  Use  operations  must  be 
at  6.25  kHz  in  the  Top  fifty  metropolitan 


areas  for  step  three.  Step  four  requires 
that  all  General  Use  operations  must  be 
at  6.25  kHz  by  fifteen  years  after  the 
date  established  in  Step  two.  Finally,  as  . 
of  the  date  established  in  step  two,  the 
Commission  must  re-examine 
technological  and  marketplace 
developments  and  determine  whether  it 
is  possible  to  develop  a  migration  path 
for  the  subsequent  transftion. 

5.  The  Commission  seeks  comment  on 
the  proper  approach  for  achieving  a  6.25 
kHz  standard  for  the  General  Use 
channels.  At  the  same  time,  in  order  to 
facihtate  the  prompt  use  of  the  700  MHz 
Band  spectnmi,  the  Commission  had 
determined  in  the  Fourth  Report  and 
Order  in  this  proceeding  that  it  will  not 
require  new  systems  to  use  6.25  kHz 
technology  before  December  31,  2005. 
The  Commission  has  also  concluded 
that  any  12.5  kHz-based  systems 
constructed  and  placed  in  operation 
prior  to  December  31,  2005,  will  be  able 
to  continue  to  purchase  and  deploy  12.5 
kHz  equipment  for  system  expansion  or 
maintenance.  The  Commission  has  also 
concluded  that  such  12.5  kHz  systems 
will  not  be  required  to  cease  operations 
and  convert  to  6.25kHz  technology  prior 
to  December  31,  2015,  at  the  earliest. 
While  nothing  in  the  Commission's 
Rules  would  prohibit  the  use  of  6.25 
kHz  technology  now,  the  Commission  is 
concerned  that  mandating  the  use  of 
6.25  kHz  technology  would  only  serve 
to  delay  the  use  of  the  700  MHz  Band 
spectrum.  Commenters  should  address 
the  advantages  and  disadvantages 
associated  with  various  approaches  that 
are  consistent  with  this  "safe  harbor" 
provision. 

6.  The  Commission  seeks  comments 
to  identify  such  factors.and  the  potential 
impact  that  they  would  have  on  the 
duration  of  a  migration  period  and  to 
discuss  what  would  be  an  appropriate 
length  for  migration  and  the  reasoning 
therefore.  The  Commission  seeks 
comment  on  whether  the  Commission 
should  adopt  different  migration  paths 
for  rural  and  urban  markets,  given  their 
different  needs.  Given  the  differing 
needs  of  public  safety  entities  in  rural 
and  urban  areas,  as  well  as  possible 
differences  in  timing  when  the  700  MHz 
public  safety  spectrum  may  be  available 
to  those  entities,  it  may  be  appropriate 
to  establish  multiple  migration  paths  for 
different  types  of  entities.  The 
Commission  encourages  commenters 
that  would  urge  the  Commission  to 
adopt  multiple  migration  paths  to  offer 
specific  proposals. 

Initial  Regulatory  Flexibility  Analysis 

7.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA),  the  Commission 
has  prepared  an  Initial  Regulatory 
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Flexibility  Analysis  (IRFA)  of  the 
possible  significant  economic  impact  on 
small  entities  of  the  policies  and  rules 
proposed  in  this  Fifth  Notice  of 
Proposed  Rule  Making  [Fifth  Notice). 
Written  public  comments  are  requested 
regarding  this  IRFA.  Comments  must  be 
identified  as  responses  to  the  IRFA  and 
must  be  filed  by  the  deadlines  for 
comments  on  the  Fifth  Notice  provided 
in  paragraph  103.  The  Commission  will 
send  a  copy  of  the  Fifth  Notice, 
including  this  IRFA,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

A.  Need  for,  and  Objectives  of,  the 
Proposed  Rules 

8.  In  the  Fifth  Notice,  we  continue  our 
evaluation  of  rules  applicable  to  the  use 
of  public  safety  spectrum  in  the 
frequencies  at  764-776  MHz  and  794- 
806  MHz  (the  700  MHz  band). 
Specifically,  the  Fifth  Notice  seeks 
comment  on  a  "migration  path"  to  a 
more  spectrum-efficient  technology 
standard  for  public  safety  general  use 
frequencies  in  the  700  MHz  band.  We 
seek  comment  on  only  the  issue  of  what 
path  the  Commission  should  adopt. 
Adopting  such  a  path  should  provide 
for  the  prompt  entry  of  public  safety 
entities  onto  the  700  MHz  band  when 
that  band  is  cleared  of  its  present 
occupants. 

B.  Legal  Basis 

9.  Authority  for  issuance  of  this  item 
is  contained  in  Sections  1,  4(i),  7,  301, 
302,  303,  and  337  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151, 154(i),  157. 
301,  302,  303,  337. 

C.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Proposed  Rules  Will  Apply 

10.  The  RFA  directs  agencies  to 
provide  a  description  of  and,  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  may  be  affected  by 
the  proposed  rules,  if  adopted.  The  RFA 
defines  the  term  "small  entity"  as 
having  the  same  meaning  as  the  terms 
"small  business,"  "small  organization," 
and  "small  business  concern"  imder 
Section  3  of  the  Small  Business  Act.  A 
small  business  concern  is  one  that:  (1) 
is  independently  owned  and  operated, 
(2)  is  not  dominant  in  its  field  of 
operation,  and  (3)  satisfies  any 
additional  criteria  established  by  the 
Small  Business  Administration. 
Nationwide,  as  of  1992,  there  were 
approximately  275,801  small 
organizations.  "Small  governmental 


jurisdiction"  generally  means 
"governments  of  cities,  coimties,  towns, 
townships,  villages,  school  districts,  or 
special  districts,  with  a  population  of 
less  than  50,000."  As  of  1992,  there 
were  approximately  85,006  such 
jurisdictions  in  the  United  States.  This 
nimiber  includes  38,978  counties,  cities, 
and  towns;  of  these,  37,566,  or  ninety- 
six  percent,  have  populations  of  fewer 
than  50,000.  The  Census  Bureau 
estimates  that  this  ratio  is 
approximately  accurate  for  all 
governmental  entities.  Thus,  of  the 
85,006  governmental  entities,  we 
estimate  that  81,600  (ninety-one 
percent)  are  small  entities.  Below,  we 
further  describe  and  estimate  the 
number  of  small  entity  licensees  and 
regulatees  that  may  be  affected  by  the 
proposed  rules,  if  adopted. 

1 1 .  Public  Safety  Radio  Pool 
Licensees.  As  a  general  matter.  Public 
Safety  Radio  Pool  licensees  include 
police,  fire,  local  government,  forestry 
conservation,  highway  maintenance, 
and  emergency  medical  services. 
Spectrum  in  the  700  MHz  band  for 
public  safety  services  is  governed  by  47 
U.S.C.  337.  Non-Federal  governmental 
entities,  as  well  as  private  businesses, 
are  licensees  for  these  services.  As 
indicated  above,  all  governmental 
entities  with  populations  of  less  than 
50,000  fall  within  the  definition  of  a 
small  entity.  Neither  the  Commission 
nor  the  SBA  has  developed  a  definition 
of  small  businesses  directed  specifically 
toward  public  service  licensees. 
Therefore,  the  applicable  definition  of 
small  business  is  the  definition  under 
the  SBA  rules  applicable  to 
radiotelephone  (wireless)  companies. 
This  provides  that  a  small  business  is  a 
radiotelephone  company  employing  no 
more  than  1 ,500  persons.  According  to 
the  Biueau  of  the  Census,  only  twelve 
radiotelephone  firms  from  a  total  of 
1,178  such  firms  which  operated  during 
1992  had  1,000  or  more  employees. 
Therefore,  even  if  all  twelve  of  these 
firms  were  public  safety  licensees, 
nearly  all  would  be  small  businesses 
imder  the  SBA's  definition,  if 
independently  owned  and  operated. 

12.  Radio  and  Television  Equipment 
Manufacturers.  We  anticipate  that  at 
least  six  radio  equipment  manufacturers 
will  be  affected  by  our  decisions  in  this 
proceeding.  According  to  the  Small 
Business  Administration's  regulations,  a 
radio  and  television  broadcasting  and 
communications  equipment 
manufacturer  must  have  750  or  fewer 
employees  in  order  to  qualify  as  a  small 


business  concern.  Census  Bureau  data 
indicate  that  there  are  858  U.S.  firms 
that  manufacture  radio  and  television 
broadcasting  and  conmiunications 
equipment,  and  that  778  of  these  firms 
have  fewer  than  750  employees  and 
woidd  therefore  be  classified  as  small 
entities.  We  do  not  have  information 
that  indicates  how  many  of  the  six  radio 
equipment  manufacturers  associated 
with  this  proceeding  are  among  these 
778  firms.  Motorola  and  Ericsson, 
however,  are  major,  nationwide  radio 
equipment  manufacturers,  and  thus,  we 
conclude  that  they  would  not  qualify  as 
small  businesses. 

D.  Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

13.  The  Fifth  Notice  does  not  propose 
a  rule  that  will  entail  reporting, 
recordkeeping,  and/or  third-party 
consultation. 

E.  Significant  Alternatives  Minimizing 
the  Economic  Impact  on  Small  Entities 

14.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  alternatives  (among 
others):  (1)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
accoimt  the  resources  available  to  small 
entities;  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
imder  the  rule  for  small  entities;  (3)  the 
use  of  performance,  rather  than  design, 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities.  5  U.S.C.  603.  In  this 
proceeding,  we  have  several  options  for 
migrating  from  12.5  kHz  technology  to 
6.25  kHz  technology.  We  seek  to 
determine  the  most  efficient,  cost 
effective,  and  quickest  migration  path 
for  the  public  safety  community. 

F.  Federal  Rules  that  May  Duplicate, 
Overlap,  or  Conflict  with  the  Proposed 
Rules. 

None. 

List  of  Subjects  in  47  CFR  Part  90 

Communications  equipment.  Radio 
requirements. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

|FR  Doc  01-4028  Filed  2-15-01;  8:45  am) 
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contains  documents  ottier  than  rules  or 
proposed  rules  that  are  applicable  to  tt>e 
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rulings,  delegations  of  autlK>rity,  filing  of 
petitions  and  applications  and  agerx^ 
statements  of  organization  and  functions  are 
exannples  of  documents  appearing  in  this 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Lolo  National  Forest  Big  Game  Winter 
Range  and  Burned  Area  Weed 
Management  Project 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Revised  Notice:  intent  to 
prepare  an  environment  impact 
statement  (EIS). 

SUMMARY:  This  is  a  revision  of  a  Notice 
of  Intent  originally  published  in  the 
Federal  Register  on  July  30, 1998.  The 
original  notice  stated  the  Forest  Service 
would  prepare  an  environmental  impact 
statement  to  address  noxious  weeds  and 
big  game  winter  range  habitat 
degradation  of  21  critical,  low  elevation, 
winter  ranges  covering  approximately 
20,120  acres  on  the  Lolo  National 
Forest.  Within  these  20,120  acres  we  are 
considering  treating  weeds  on  a 
maximum  of  14,010  acres.  This  revision 
proposes  analyzing  weed  management 
options  on  an  additional  67,300  acres  of 
Lolo  National  Forest  lands  that  burned 
in  the  wildfires  of  2000.  Within  these 
67,300  acres,  we  are  considering  treating 
weeds  on  a  maximum  of  7,650  acres. 
The  reason  we  are  expanding  this  EIS  is 
because  of  the  anticipated  increase  in 
invasive  weeds  due  to  loss  of  canopy 
and  competitive  vegetation  and 
increased  ground  disturbance  from  the 
wildfires  of  2000.  The  issues  identified 
in  the  July  30, 1998  Federal  Register 
notice  have  been  amended  as  follows: 

1.  Recognizing  that  invasive  weeds 
are  spreading  rapidly  in  Western 
Montana,  what  effect  will  invasive 
weeds  have  on  elk,  deer  and  bighorn 
sheep  big  game  winter  ranges,  other 
wildlife,  native  grasses  and  wildflower 
communities  and  threatened, 
endangered  or  sensitive  species? 

2.  How  would  actions  taken  to  control 
invasive  weeds,  including  the  use  of 
herbicides,  biological  agents,  prevention 
measures,  and  mechanical  treatments 


affect  elk,  deer  and  bighorn  sheep  big 
game  winter  ranges,  other  wildlife, 
native  grasses  and  wildflower 
communities,  threatened,  endangered  or 
sensitive  plants,  fish  and  water  quality? 

3.  What  are  the  potential  effects  of 
herbicides  used  to  control  invasive 
weeds  on  human  health? 

4.  Fire  suppression  has  changed  forest 
communities.  How  would  prescribed 
fire  affect  elk,  deer  and  bighorn  sheep 
big  game  winter  ranges,  other  wildlife, 
native  grasses  and  wildflowers, 
threatened,  endangered  or  sensitive 
species  and  other  resources? 

5.  What  are  the  fire  escape,  air  quality, 
and  himian  health  risks  associated  with 
prescribed  fire? 

6.  As  a  result  of  the  vtdldfires  of  2000, 
burned  areas  have  increased  bare  soil, 
reduced  overstory  shade  and  less 
competitive  vegetation.  How  have  these 
changes  affected  the  vulnerability  of  the 
burned  areas  to  invasive  weeds? 

7.  How  can  we  mitigate  invasive  weed 
spread  in  the  btimed  areas  and  how 
urgent  is  such  mitigation? 

8.  What  are  the  comparative  costs  of 
implementing  different  restoration 
activities? 

DATES:  Comments  concerning  this 
revision  should  be  received  on  or  before 
March  19,  2001.  Person  who  have 
already  commented  on  the  original 
winter  range  project  in  the  July  30, 1998 
Notice  of  Intent  do  not  need  to  resubmit 
those  comments. 

ADDRESSES:  The  responsible  official  is 
E)eborah  L.  R.  Austin,  Fcwrest  Supervisor, 
Lolo  National  Forest,  Supervisor's 
Office,  Building  24A  Fort  Missoula, 
Missoula,  MT.  59804.  Phone  (406)  329- 
3797. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andy  Kulla,  Resource  Assistant, 
Missoula  Ranger  District,  at  (406)  329- 
3962.  Please  direct  written  comments  to 
Andy  Kulla  at  the  Missoula  Ranger 
District;  Building  24A,  Fort  Missoula, 
Missoula,  MT  59804. 

SUPPt^MENTARY  INFORMATION:  Further 
information  about  the  proposal  can  be 
found  in  the  original  Notice  of  Intent. 
Another  formal  opportunity  to  comment 
will  be  provided  following  completion 
of  the  Draft  Environmental  Impact 
Statement  (DEIS).  The  DEIS  will  be 
available  for  public  review  by  spring  or 
sununer  of  2001.  The  Final 
Environmental  Impact  Statement  (FEIS) 
will  be  filed  by  the  siunmer  or  fall  of 


2001.  The  responsible  official  will  make 
a  decision  on  this  proposal  after 
considering  comments  and  responses, 
environmental  consequences  discussed 
in  the  FEIS  and  applicable  laws, 
regulations  and  policies.  The  decision 
and  reasons  for  the  decision  will  be 
documented  in  a  Record  of  Decision. 

Dated:  February  17,  2001. 
Deborah  L.  R.  Austin, 
Forest  Supervisor,  Lolo  National  Forest. 
[PR  Doc.  01-3971  Filed  2-15-01;  8:45  am) 
BIUJNO  COOe  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Deschutes  Provincial  Interagency 
Executive  Committee  (PIEC),  Advisory 
Committee 

AGENCY:  Forest  Service. 
ACTION:  Notice  of  Meeting. 

SUMMARY:  The  Deschutes  PIEC  Advisory 
Committee  will  meet  on  February  22, 
2001  at  the  Jefferson  County  Firehall 
located  at  the  comer  of  Adam  and  "J" 
Street  off  of  Highway  97  in  Madras, 
Oregon.  A  business  meeting  will  begin 
at  9  am  and  finish  at  4:30  pm.  Agenda 
items  will  include  Legislation  to 
Counties,  Update  on  ICBEMP,  Upper 
Deschutes  Resource  Management  Plan, 
Monitoring  Reports,  Info  Sharing  and  a 
Public  Forum  from  4  pm  till  4:30  pm. 
All  Deschutes  Province  Advisory 
Committee  Meetings  are  open  to  the 
public. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mollie  Chaudet,  Province  Liaison, 
USDA,  Bend-Ft.  Rock  Ranger  District, 
1230  N.E.  3rd.,  Bend,  OR  97701,  Phone 
(541)  416-6872. 

Dated:  February  12,  2001. 
Leslie  A.C.  Weldon, 

Deschutes  National  Forest  Supervisor. 
(FR  Doc.  01-3989  Filed  2-15-01;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Rural  Housing  Service 

Notice  of  Availability  of  Funding  and 
Requests  for  Proposals  for  Guaranteed 
Loans  Under  the  Section  538 
Guaranteed  Rural  Rental  Housing 
Program;  Correction 

agency:  Rural  Housing  Service,  USDA. 
ACTION:  Correction. 

SUMMARY:  The  Rural  Housing  Service 
(RHS)  corrects  a  notice  published 
December  26,  2000  (65  FR  81650- 
81656).  This  action  is  taken  to  correct 
the  point  scoring  of  the  selection  criteria 
in  parajgraph  Vffl(A),  (B),  and  (E).  This 
action  is  being  taken  so  that  interest 
credit  requests  may  be  scored  as  they 
are  received,  on  an  individual  basis,  to 
determine  if  the  threshold  criteria  of  70 
points  have  been  met. 

Accordingly,  the  notice  published 
December  26,  2000,  (65  FR  81650- 
81656),  is  corrected  as  follows: 

On  page  81655,  in  the  second  column. 
Item  Vin(A),  the  third  sentence,  "The 
proposals  will  be  given  a  point  score 
starting  with  the  project  located  in  the 
area  with  the  lowest  population 
receiving  20  points,  Uie  next  19  points 
and  so  forth,  imtil  up  to  20  projects  have 
received  points."  should  read 
"Population  points  will  be  awarded  as 
follows: 


Population 


'Less  ttian  10,000 
10,001-14,999  .... 
15,000-16,999  .... 
17,000-20,000  .... 


Points 


20 

15 

5 

0 


On  page  81655,  in  the  third  coliunn. 
Item  Vin(B),  the  second  sentence,  "The 
proposals  will  be  given  a  point  score 
starting  with  the  community  having  the 
lowest  median  income  receiving  20 
points,  the  next  19  points  and  so  forth 
until  up  to  20  proposals  have  received 
points."  should  read  "Median  income 
points  will  be  awarded  as  follows: 


Median  income  (dollars) 


Less  ttian  25,000  . 

25,000-29,999  

30,000-34,999 

35,000-40.000 

More  ttian  40,000 


Points 


20 

15 

10 

5 

0 


On  page  81656,  in  the  first  column. 
Item  VIII(E),  the  second  sentence,  "The 
proposals  will  be  ranked  in  order  of  this 
percentage  with  the  proposal  with  the 
highest  percent  receiving  20  points,  the 
next  19  points  and  so  forth  until  up  to 
20  projects  have  received  points." 


should  read  "Percentage  of  3-5  bedroom 
points  will  be  awarded  as  follows: 


Percentage  of  3-5  bedrooms 

Points 

100 

20 

At  least  75 

15 

At  least  50  

10 

At  least  25  

5 

Less  than  25 

0 

Dated:  February  2,  2001. 
Obediah  G.  Baker,  Jr., 

Acting  Administrator,  Rural  Housing  Service. 
(FR  Doc.  01-3969  Filed  2-15-01;  8:45  am] 
BILUNO  COM  3410-XV-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List  Additions  and 
Deletion 

AGENCY:  Conmiittee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  and  deletion  from 

the  procurement  list. 

summary:  This  action  adds  to  the 
Procurement  List  commodities  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  oihei  severe  disabilities, 
and  deletes  from  the  Procurement  List  a 
service  previously  furnished  by  such 
agencies. 

EFFECTIVE  DATE:  March  19,  2001. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arhngton,  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Louis  R.  Bartalot  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On  July 
21,  September  22  and  December  29, 
2000,  the  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled  published  notices  (65  FR 
45358,  57313  and  82974)  of  proposed 
additions  to  and  deletion  from  the 
Procurement  List: 

Additions 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodities  and  services  and 
impact  of  the  additions  on  the  current 
or  most  recent  contractors,  the 
Committee  has  determined  that  the 
commodities  and  services  listed  below 
are  suitable  for  procurement  by  the 
Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 


I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  ciurent  contractors 
for  the  commodities  and  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Prociuement  List. 

Accordingly,  the  following 
commodities  and  services  are  hereby 
added  to  the  Prociirement  List: 

Commodities 

EMM  Tray,  Plastic 

7240-00-NSH-OOOl 
Cloth,  High  Performance 

792O-OO-NIB-0194 

7920-00-NIB-0390 

7920-00-NIB-0394 

792&-00-NIB-0395 

792O-0O-NIB-0396 

7920-00-NIB-0397 

7920-00-NIB-0398 

Services 

Janitorial/Custodial 
NASA  Headquarters.  300  E  Siieei,  SW., 
Washington,  DC 
Laborer,  Multi-Tasks  Support  Services 
Postwide,  Fort  Hood,  Texas,  Mailroom 
Operation,  USDA,  Rural  Development 
Agency,  St.  Louis,  Missouri 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 

Deletion 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  future  contractors 
for  the  service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
service  to  the  Government. 
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4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  service  deleted 
from  the  Procurement  List. 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  service  listed  below 
is  no  longer  suitable  for  procurement  by 
the  Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4.  According- 
*ly,  the  following  service  is  hereby 
deleted  from  the  Procurement  List: 

Service 

Commissary  Shelf  Stocking  &  Custodial 
Charles  Melvin  Price  Support  Center 
Commissary,  Granite  City,  Illinois 

Louis  R.  Bartalot, 

Deputy  Director  (Operations). 

[FR  Doc.  01-3993  Filed  2-15-01;  8:45  ami 

MLUNQ  COOe  6383-01 -r 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurament  List,  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to 

procurement  list. 

SUMMARY:  The  Committee  is  proposing 
to  add  to  the  Procurement  List 
commodities  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  March  19,  2001. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arhngton.  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Louis  R.  Bartalot  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
prociire  the  commodities  and  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities.  I  certify 
that  the  following  action  will  not  have 
a  significant  impact  on  a  substantial 


nimiber  of  small  entities.  The  major 
factors  considered  for  this  certification 
were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
conmiodities  and  services  to  the 
Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  conmiodities  and 
services  proposed  for  addition  to  the 
Prooirement  List.  Comments  on  this 
certification  are  invited.  Commenters 
should  identify  the  statement(s) 
underlying  the  certification  on  which 
they  are  providing  additional 
information. 

The  following  commodities  and 
services  have  been  proposed  for 
addition  to  Procurement  list  for 
production  by  the  nonprofit  agencies 
Listed: 

Commodities 

Power  Duster 

7045-00— NIB-0165 
7045-00— NIB-0166 
7045-00— NIB-0167 
NPA:  Lighthouse  for  the  Blind  St.  Louis, 
Missouri 

Services 

Administrative  Services  for  Catalog 
Distribution,  Defense  Reutilization  and 
Marketing  Service,  Battle  Creek.  Michigan, 
NPA:  Peckham  Vocational  Industries,  Inc., 
Lansing,  Michigan 

Food  Service  Attendant.  Air  National  Guard- 
Phoenix  3200  E  Old  Tower  Road,  Phoenix, 
Arizona,  NPA:  Goodwill  Community 
Services,  Inc.,  Phoenix,  Arizona 

Louis  R.  Bartalot, 

Deputy  Director  (Operations). 

(FR  Doc.  01-3994  Filed  2-15-01;  8:45  am] 

nUJNG  COOE  S363-01-P 


COMMISSION  ON  aVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  District  of  Columbia  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and* 
regillations  of  the  U.S.  Conunission  on 
Civil  Rights,  that  a  meeting  of  the 
District  of  Columbia  Advisory 
Conunittee  to  the  Commission  will 
convene  at  8:30  a.m.  and  adjourn  at  4 
p.m.  on  Thursday,  March  15,  2001,  at 


the  U.S.  Commission  on  Civil  Rights, 
624  9th  Street  NW.,  5th  Floor 
Conference  Room  (Room  540), 
Washington,  DC  20425.  The  Advisory 
Committee  will  conduct  a  fonmi  to 
receive  information  from  Federal  and 
District  of  Colimibia  government 
officials  and  financial  services 
representatives  concerning  equal  access 
to  financial  services  in  the  District. 
Issues  to  be  discussed  include  predatory 
lending,  computer  generated  credit 
scoring,  and  changes  in  the  banking 
industry. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  or  Ki-Taek 
Chun,  Director  of  the  Eastern  Regional 
Office,  202-376-7533  (TDD  202-376- 
8116).  Hearing-impaired  persons  who 
will  attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  ten  (10)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  February  9, 
2001. 

Edwanl  A.  Hailes,  Jr.. 
General  Counsel. 

[FR  Doc.  01-3917  Filed  2-15-01;  8:45  am) 
nUJNGCOOE  633S-01-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  imder  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  U.S.  Census  Bureau. 

Title:  Construction  Project  Reporting 
Surveys. 

Form  Numberfs):  C-700,  C-700(SL), 
C-700(R). 

Agency  Approval  Number:  0607- 
0153. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  40,320  hours. 

Number  of  Respondents:  13,440. 

Avg.  Hours  Per  Response:  15  minutes. 

Needs  and  Uses:  The  Census  Bureau 
conducts  the  Construction  Project 
Reporting  Surveys  (CPRS)  to  provide  the 
dollar  value  of  construction  put  in  place 
by  private  companies,  individuals, 
private  multifamily  residential 
buildings,  and  state  and  local 
government  sectors.  The  C-700  form 
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(Private  Construction  Projects)  collects 
construction  put  in  place  data  for 
nonresidential  projects  owned  by 
private  companies  or  individuals.  The 
C-700(R)  (Multifamily  Residential 
Projects)  form  collects  construction  put 
in  place  data  for  private  multifamily 
residential  buildings.  Form  C-700(SL) 
(State  and  Local  Government  Projects) 
collects  construction  put  in  place  data 
fqr  state  and  local  government  projects. 

I  [The  Census  Bureau  uses  the 
information  from  the  CPRS  to  publish 
the  value  of  construction  put  in  place 
series.  Published  estimates  are  used  by 
a  variety  of  private  business  and  trade 
associations  to  estimate  the  demand  for 
building  materials  and  to  schedule 
production,  distribution,  and  sales 
efforts.  They  also  provide  various 
governmental  agencies  with  a  tool  to 
evaluate  economic  policy  and  to 
measure  progress  towards  established 
goals.  For  example,  Bureau  of  Economic 
Analysis  staff  use  data  to  develop  the 
construction  components  of  gross 
private  domestic  investment  in  the  gross 
domestic  product.  The  Federal  Reserve 
Board  and  the  Department  of  Treasury 
use  the  value  in  place  data  to  predict  the 
gross  domestic  product,  which  is 
presented  to  the  Board  of  Governors  and 
hps  an  impact  on  monetary  policy. 

I !  With  this  clearance  request  we  are 
requesting  that  all  three  forms 
(previously  cleared  separately]  now  be 
approved  under  the  same  OMB  approval 
number.  No  substantive  changes  to  any 
of  the  forms  are  planned. 

i  Affected  Public:  Individuals  or 
ouseholds;  Businesses  or  other  for- 
profit  organizations;  State,  local  or  tribal 
govenunent;  Not-for-profit  institutions. 

Frequency:  Monthly. 

Respondent's  Obligation:  Voluntary. 

Legai  Authority;  Title  13  U.S.C, 
Section  182. 

OMB  Desk  Officer:  Susan  Schechter, 
(202)  395-5103. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Clayton, 
Departmental  Forms  Clearance  Officer, 
(202)  482-3129,  Department  of 
Commerce,  room  6086, 14th  and 
Constitution  Avenue,  NW.,  Washington, 
HC  20230  (or  via  the  Internet  at 
mclayton@doc.gov). 

I I  Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Susan  Schechter,  OMB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building,  Washington,  DC  20503. 


Dated:  February  13,  2001. 
Madeleine  Clayton, 

Departmental  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer. 

[FR  Doc.  01-4017  Filed  2-15-01;  8:45  am) 

BiUJNG  COOE  3510-07-P 

DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  U.S.  Census  Bureau. 

Title:  Generic  Approval  for  MAF  & 
TIGER  Update  Activities. 

Form  Number{s):  Will  vary  by 
activity. 

Agency  Approval  Number:  0607- 
0809. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  3,725  hours. 

Number  of  Respondents:  114,500. 

Avg.  Hours  Per  Response:  2  minutes. 

Needs  and  Uses:  The  Census  Bureau 
is  seeking  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  an 
extension  of  the  generic  clearance  for  a 
number  of  activities  it  plans  to  conduct 
to  create  and  update  its  Master  Address 
File  (MAF)  and  maintain  the  linkage 
between  the  MAF  and  the  Topologically 
Integrated  Geographic  Encoding  and 
Referencing  (TIGER)  database  of  address 
ranges  and  associated  geographic 
information.  The  Census  Bureau  plans 
to  use  the  MAF  for  post-Census  2000 
evaluations  and  as  a  sampling  frame  for 
the  American  Commtmity  Survey  and 
our  other  demographic  current  surveys. 
In  the  past,  the  Census  Bureau  has  built 
a  new  address  list  for  each  deceimial 
census.  The  MAF  built  during  Census 
2000  is  meant  to  be  kept  ciurent 
thereafter,  eliminating  the  need  to  build 
a  completely  new  address  list  for  future 
censuses  and  surveys.  The  TIGER  is  a 
geographic  system  that  maps  the  entire 
country  in  Census  Blocks  with 
applicable  address  range  of  living 
quarter  location  information.  LirJdng 
MAF  and  TIGER  allows  us  to  assign 
each  address  to  the  appropriate  Census 
Block,  produce  maps  as  needed  and 
publish  results  at  the  appropriate  level 
of  geographic  detail. 

The  generic  clearance  for  the  past 
three  years  has  proved  to  be  very 
beneficial  to  the  Census  Bureau.  The 
generic  clearance  allowed  us  to  focus 
our  limited  resources  on  actual 
operational  plaiming  and  development 


of  procedures.  This  extension  will  be 
especially  beneficial  over  the  upcoming 
three  years  by  allowing  us  to  foctis  on 
the  other  work  involved  in  evaluating 
Census  2000  and  keeping  the  MAF 
current. 

The  activities  to  be  conducted  are: 
Community  Address  Updating  System 
(CAUS),  Evaluation  of  the  Quality  of 
Geocodes,  and  Evaluation  of  the  Block 
Splitting  Operation  for  Tabulation. 
Other  similar  activities  may  be 
conducted  as  well. 

Under  the  terms  of  this  extension  to 
the  generic  clearance,  this  request 
describes  all  plaimed  activities  for  the 
entire  period;  we  will  not  submit  a 
separate  clearance  package  for  each 
'updating  activity.  We  will  send  a  letter 
to  OMB  at  least  five  days  before  the 
planned  start  of  each  activity  that  gives 
more  exact  details,  examples  of  forms, 
and  final  estimates  of  respondent 
burden.  We  will  also  file  a  year-end 
summary  with  OMB  after  the  close  of 
each  fiscal  year  giving  results  of  each 
activity  conducted. 

Affected  Public:  Individuals  or 
households. 

Frequency:  One  time. 

Respondent's  Obligation:  Mandatory. 

Legay  Authority.  Title  13  U.S.C, 
Sections  141  and  193. 

OMB  Desk  Officer:  Susan  Schechter, 
(202)  395-5103. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Clayton, 
Departmental  Forms  Clearance  C3fficer, 
(202)  482-3129,  Department  of 
Commerce,  room  6086,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230  (or  via  the  Internet  at 
mclayton@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  pubUcation  of  this 
notice  to  Susan  Schechter,  OMB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  February  13,  2001. 
Madeleine  Clasrton, 

Departmental  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer. 

[FR  Doc.  01-4018  Filed  2-15-01;  8:45  am] 

BILUNG  COOE  3S10-07-P 


DEPARTMENT  OF  COMMERCE 

Census  Bureau 

Census  Bureau  Age  Search;  Proposed 
Collection;  Comment  Request 

action:  Proposed  collection;  comment 
request. 
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SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
PubUc  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  April  17,  2001. 

ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clayton,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  6086,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230  (or  via  the  Internet  at 
mclayton@doc.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to:  Mary  Lee  Eldridge,  U.  S. 
Census  Biu^au,  National  Processing 
Center,  Management  Services  Branch, 
Jeffersonville,  IN  47132.  Phone:  812- 
218-3192. 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  Age  Search  is  a  service  provided 
by  the  Census  Bureau  for  persons  who 
need  transcripts  of  personal  data  as 
proof  of  age  for  pensions,  retirement 
plans,  medicare,  or  social  security 
benefits.  Transcripts  are  also  used  as 
proof  of  citizenship  to  obtain  passports 
or  to  provide  evidence  of  family 
relationship  for  rights  of  inheritance. 
The  Age  Search  forms  gather 
information  necessary  for  the  Census 
Bureau  to  make  a  search  of  its  historical 
population  census  records  in  order  to 
provide  the  requested  transcript. 

n.  Method  of  Collection 

BC-600— "Application  for  Search  of 
Census  Records' 

Form  BC-600,  Application  For  Search 
of  Census  Records  is  a  public  use  form 
that  is  submitted  by  applicants 
requesting  information  from  the 
decennial  census  records. 

BC-649(L)—"Not  Found"  Form 

Form  BC-649(L).  which  is  called  "Not 
Found",  advises  the  applicant  that 
search  for  information  from  the  census 
records  was  unsuccessful.  The  form  also 
advises  the  applicant  that  new  or 
corrected  information  must  be  furnished 
if  further  searches  of  the  records  are 
desired.  A  variety  of  footnotes  are  used 
to  specify  the  nat\u«  of  the  item 


required  in  order  to  proceed  with  the 
search. 

BC-658(L)— "Insufficient  Information 
Received  To  Proceed  With  Search  " 

Form  BC-658(L)  is  sent  to  the 
Applicant  when  insufficient  information 
was  received  on  which  to  base  a  search 
of  the  census  records.  The  form  requests 
that  the  applicant  provide  the  exact 
address  of  the  place  of  residence 
including  the  street  name  and  house 
number,  or  the  names  of  cross  streets 
between  which  the  house  is  situated, 
and  the  name  of  the  head  of  the 
household  with  whom  the  person 
resided  on  a  particular  census  date. 

m.  Data 

OMB  Number.  0607-01 17. 

Form  Number:  BC-600,  BC-649(L), 
BC-658(L). 

Type  of  Review:  Regular. 

Affected  Public:  Individuals. 

Estimated  Number  of  Respondents: 
BC-600  (6650);  BC-649(L)  (4123);  BC- 
658(L)  (333);  Total=l  1,106. 

Estimated  Time  Per  Response:  BC- 
600  (12  min.);  BC-649(L)  (6  min.);  BC- 
658(L)  (6  min.). 

Estimated  Total  Annual  Burden 
Hours:  1775. 

Estimated  Total  Annual  Cost:  BC- 
600:  $266,000  ($40  per  applicant). 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

Legal  Authority:  Title  13,  U.S.C, 
Section  8. 

IV.  Request  for  Comments 

Conunents  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  acciuacy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summeihzed  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  February  13,  2001. 
Madeleine  Clayton, 

Departmental  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer. 
[FR  Doc.  01-4019  Filed  2-15-01;  8:45  am] 
BKJJNG  CODE  3S10-a7-F 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Action  Affecting  Export  Privileges; 
Maria  Del  Rosario  Cases  Ames 

Order  Denying  Export  Privileges 

On  October  21, 1994.  Maria  Del 
Rosario  Cases  Ames  (Ames)  was 
convicted  in  the  United  States  District 
Coiut  for  the  Eastern  District  of  Virginia 
of  violating  section  793(g)  of  the 
Espionage  Act  (18  U.S.C.A.  792-799 
(1976  &  Supp.  2000)).  Specifically, 
Ames  was  convicted  of  unlawfully, 
knowingly,  and  willfully,  combining, 
conspiring,  confederating  and  agreeing 
with  other  persons,  both  known  and 
unknown,  including  her  husband 
Aldrich  Hazen  Ames,  who  had 
authorized  possession  of  classified 
documents  relating  to  the  national 
defense  of  the  United  States,  to 
communicate,  deliver,  and  transmit  to  a 
foreign  government,  that  is  the  U.S.S.R. 
and  Russia,  and  to  representatives, 
officers,  and  agents  thereof,  documents 
and  writings  relating  to  the  national 
defense  of  the  United  States,  knowing 
that  the  persons  to-whom  these 
dociunents  and  writings  were 
transmitted  were  not  entitled  to  receive 
them. 

Section  11(h)  of  the  Export 
Administration  Act  of  1979,  as  amended 
(cmrently  codified  at  50  U.S.C.A.  app. 
sees.  2401-2420  (1991  &  Supp.  2000 
and  Pub.  L.  106-508,  November  13, 
2000))  (the  Act)  1  provides  that,  at  the 
discretion  of  the  Secretary  of 
Commerce,^  no  person  convicted  of 
violating  the  Espionage  Act,  or  certain 
other  provisions  of  the  United  States 
Code,  shall  be  eligible  to  apply  for  or 
use  any  export  license  issued  pursuant 
to,  or  provided  by,  the  Act  or  the  Export 
Administration  Regulations  (currently 
codified  at  15  CFR  parts  730-774  (2000), 
as  amended  (65  FR  14862,  March  20, 
2000))  (the  Regulations),  for  a  period  of 
up  to  10  years  from  the  date  of  the 
conviction.  In  addition,  any  license 
issued  pursuant  to  the  Act  in  which 


•  During  the  time  of  Act's  lapse,  (August  20, 1994 
through  November  12,  2000)  the  President,  through 
Executive  Order  12924  (3  CFR,  1994  Comp.  917 
(1995)),  which  had  been  extended  by  successive 
Presidential  Notices,  the  most  recent  being  that  of 
August  3,  2000  (65  FR  48347,  August  8.  2000), 
continued  the  Regulations  in  effect  under  the 
International  Emergency  Economic  Powers  Act  (50 
U.S.C.A.  1701-1706  (1991  &  Supp.  2000)). 

2  Pursuant  to  appropriate  delegations  of  authority 
that  are  reflected  in  the  Regulations,  the  Director, 
Office  of  Exporter  Services,  in  consultation  with  the 
Director,  Office  of  Export  Enforcement,  exercises 
the  authority  granted  to  the  Secretary  of  Section 
11(h)  of  the  Act. 
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such  a  person  had  any  interest  at  the 
time  of  conviction  may  be  revoked. 

Pursuant  to  §§  766.25  and  750.8(a)  of 
the  regulations,  upon  notification  that  a 
person  has  been  convicted  of  violating 
the  Espionage  Act,  the  Director,  Office 
of  Exporter  Services,  in  consultation 
with  the  Director,  Office  of  Export 
Enforcement,  shall  determine  whether 
to  deny  that  person's  export  privileges 
for  a  period  of  up  to  10  years  from  the 
date  of  conviction  and  shall  also 
determine  whether  to  revoke  any  license 
previously  issued  to  such  a  person. 

Having  received  notice  of  Ames's 
conviction  for  violating  the  Espionage 
Act,  and  after  providing  notice  and  an 
opportunity  for  Ames  to  make  a  written 
submission  to  the  Bureau  of  Export 
Administration  before  issuing  an  Order 
denying  her  export  privileges,  as 
provided  in  §766.25  of  the  regulations, 
I.  following  consultations  with  the 
Director,  Office  of  Export  Enforcement, 
have  decided  to  deny  Ames's  export 
privileges  for  a  period  of  eight  years 
from  the  date  of  her  conviction.  The 
eight-year  period  ends  on  October  21, 
2002. 1  have  also  decided  to  revoke  all 
licenses  issued  piu^uant  to  the  Act  in 
which  Ames  had  an  interest  at  the  time 
of  her  conviction." 

Accordingly,  it  is  hereby  Ordered: 
1 1.  Until  October  21,  2002,  Maria  Del 
Rlosario  Cases  Ames,  Transversal  12 
#125-51,  Apartment  607,  Bogota, 
Columbia,  may  not,  directly  or 
indirectly,  participate  in  any  way  in  any 
transaction  involving  any  commodity, 
software  or  technology  (hereinafter 
collectively  referred  to  as  "item") 
exported  or  to  be  exported  from  the 
United  States,  that  is  subject  to  the 
Regulations,  or  in  any  other  activity 
subject  to  the  regulations,  including,  but 
not  limited  to: 

A.  Appl)dng  for,  obtaining,  or  using 
any  license,  License  Exception,  or 
export  control  document; 

B.  Carrying  on  negotiations 
concerning,  or  ordering,  buying, 
receiving,  using,  selling,  delivering, 
storing,  disposing  of,  forwarding, 
transporting,  financing,  or  otherwise 
servicing  in  any  way,  any  transaction 
involving  any  item  exported  or  to  be 
exported  from  the  United  States  that  is 
subject  to  the  Regulations,  or  in  any 
other  activity  subject  to  the  regulations; 
or 

C.  Benefiting  in  any  way  from  any 
transaction  involving  any  item  exported 
or  to  be  exported  from  the  United  States 
that  is  subject  to  the  Regulations,  or  any 
other  activity  subject  to  the  regulations. 

D.  No  person  may,  directly  or 
indirectly,  do  any  of  the  following: 


A.  Export  or  reexport  to  or  on  behalf 
of  the  denied  person  any  item  subject  to 
the  regulations; 

B.  Take  any  action  that  facilitates  the 
acquisition  or  attempted  acquisition  by 
the  denied  person  of  the  ownership, 
possession,  or  control  of  any  item 
subject  to  the  regulations  that  has  been 
or  will  be  exported  irom  the  United 
States,  including  financing  or  other 
support  activities  related  to  a 
transaction  whereby  the  denied  person 
acquires  or  attempts  to  acquire  such 
ownership,  possession  or  control; 

C.  Take  any  action  to  acquire  fit)m  or 
to  facilitate  the  acquisition  or  attempted 
acquisition  from  the  denied  person  of 
any  item  subject  to  the  regulations  that 
has  been  exported  from  the  United 
States; 

D.  Obtain  from  the  denied  person  in 
the  United  States  any  item  subject  to  the 
Regulations  with  knowledge  or  reason 
to  know  that  the  item  will  be,  or  is 
intended  to  be,  exported  from  the 
United  States;  or 

E.  Engage  in  any  transaction  to  service 
any  item  subject  to  the  Regulations  that 
has  been  or  will  be  exported  from  the 
United  States  and  which  is  owned, 
possessed  or  controlled  by  the  denied 
person,  or  service  any  item,  of  whatever 
origin,  that  is  owned,  possessed  or 
controlled  by  the  denied  person  if  such 
service  involves  the  use  of  any  item 
subject  to  the  Regulations  that  has  been 
or  will  be  exported  from  the  United 
States.  For  purposes  of  this  paragraph, 
servicing  means  installation, 
maintenance,  repair,  modification  or 
testing. 

in.  After  notice  and  opportunity  for 
comment  as  provided  in  §  766.23  of  the 
Regulations,  any  person,  firm, 
corporation,  or  business  organization 
related  to  Ames  by  affiliation, 
ownership,  control,  or  position  of 
responsibihty  in  the  conduct  of  trade  or 
related  services  may  also  be  subject  to 
the  provisions  of  this  Order. 

IV.  This  Order  does  not  prohibit  any 
export,  reexport,  or  other  transaction 
subject  to  the  Regulations  where  the 
only  items  involved  that  are  subject  to 
the  Regulations  are  the  foreign- 
produced  direct  product  of  U.S. -origin 
technology.  ' 

V.  This  Order  is  effective  immediately 
and  shall  remain  in  effect  imtil  October 
21,2002. 

VI.  In  accordance  with  Part  756  of  the 
Regulations,  Ames  may  file  an  appeal 
from  this  Order  with  the  Under 
Secretary  for  Export  Administration. 
The  appeal  must  be  filed  within  45  days 
from  the  date  of  this  Order  and  must 
comply  with  the  provisions  of  Part  756 
of  the  RegiUations. 


Vn.  A  copy  of  this  Order  shall  be 
delivered  to  Ames.  This  Order  shall  be 
published  in  the  Federal  Register. 

Dated:  January  26,  2001. 
Eileen  M.  Albanese, 
Director,  Office  of  Exporter  Senrices. 
[FR  Doc.  01-3915  Filed  2-15-01;  8:45  am] 

BILLING  COOe  3S10-OT-M 

DEPARTMENT  OF  COMMERCE 

Foreign-Trsde  Zones  Board 
[Docket  9-2001] 

PfX>posed  Foreign-Trade  Zone — Butts 
County,  Califomia  Application  and 
Public  Hearing 

An  application  has  beeir  submitted  to 
the  Foreign-Trade  Zones  (FTZ)  Board 
(the  Board)  by  the  Oroville  Economic 
Development  Corporation  (a  non-profit 
corporation),  to  establish  a  general- 
piupose  foreign-trade  zone  at  sites  in 
southern  Butte  Coiuity,  Califomia, 
which  appears  to  be  within  90  minutes 
driving  time  from  the  San  Francisco/ 
Oakland/Sacramento,  Califomia, 
Customs  port  of  entry  limits.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  FTZ  Act,  as 
amended  (19  U.S.C.  81a-81u),  and  the 
regulations  of  the  Board  (15  CFR  part 
400).  It  was  formally  filed  on  February 
6,  2001.  The  applicant  is  authorized  to 
make  the  proposal  under  section  6302  of 
the  Califomia  Code. 

The  proposed  zone  would  be  the  sixth 
general-purpose  zone  in  the  San 
Francisco/Oakland/Sacramento, 
California,  Customs  port  of  entry  area. 
The  existing  zones  are  FTZ  3  in  San 
Francisco  (Grantee:  San  Francisco  Port 
Commission,  Board  Order  16, 13  FR 
1459,  3/19/48);  FTZ  18  in  San  Jose 
(Grantee:  City  of  San  Jose,  Califomia, 
Board  Order  103,  39  FR  42031,  12/4/74); 
FTZ  56  in  Oakland  (Grantee:  City  of 
Oakland,  Califomia,  Board  Order  155, 
45  FR  27802,  4/24/80);  FTZ  143  in  the 
W.  Sacramento  area  (site  also  in  Chico) 
Grantee:  Sacramento- Yolo  Port  District, 
Board  Order  360,  52  FR  30698,  8/17/87); 
and,  FTZ  231  in  the  Stockton  (San 
Joaquin  Coimty)  area  (Grantee:  Stockton 
Port  District,  Board  Order  967.  63  FR 
23719,  4/30/98). 

The  proposed  new  zone  would 
consist  of  4  sites  in  the  southern  Butte 
Coimty  area:  Site  1  (1,834  acres) — 
central  Oroville  industrial  area  located 
in  Oroville  on  Highway  70;  Site  2  (812 
acres) — Oroville  Municipal  Airport 
complex,  west  of  Highway  70  along 
Highway  162,  Oroville;  Site  3  (155 
acres) — Gridley  industrial  area  west  of 
Highway  99  along  the  Union  Pacific 
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Railroad  right  of  way  with  Liberty  Road, 
Gridley;  and.  Site  4  (9  acres)— east  of 
Highway  99,  north  of  Standish  Lane, 
Ghdley.  Sites  1  and  2  in  Oroville  are 
within  a  California  State  Recycling 
Market  Development  Zone  and  a 
California  State  Enterprise  Zone. 

The  application  indicates  a  need  for 
foreign-trade  zone  services  in  the 
southern  Butte  County  area.  Several 
firms  have  indicated  an  interest  in  using 
zone  procedures  for  warehousing/ 
distribution  activities.  Specific 
manu&cturing  approvals  are  not  being 
sought  at  this  time.  Requests  woiUd  be 
made  to  the  Board  on  a  case-by-case 
basis. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

As  part  of  the  investigation,  the 
Commerce  examiner  will  hold  a  public 
hearing  on  March  15,  2001,  9  a.m.,  at 
the  Qty  Council  Chambws,  1735 
Montgomery  Street,  Oroville,  California 
95965, 

Public  comment  on  the  application  is 
invited  bom  interested  peuties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  April  17,  2001.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  May  2,  2001). 

A  copy  of  the  application  and 
accompan3ang  exhibits  will  be  available 
during  this  time  for  public  inspection  at 
the  following  locations: 

Office  of  the  Deputy  City  Clerk,  Oroville 
aty  Hall,  1735  Montgomery  Street, 
Oroville,  CA  95965 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  Room 
4008,  U.S.  Department  of  Commerce, 
14th  and  Pennsylvania  Avenue,  NW, 
Washington,  DC  20230 

Dated:  February  9,  2001. 
Dennis  Puccinelli, 

Executive  Secretary. 

(FR  Doc.  01-4021  Filed  2-15-01;  8:45  am] 

MUJNG  CODE  3S10-06-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-588-a52] 

Initiation  of  New  Shipper  Antidumping 
Duty  Review:  Structural  Steel  Beams 
From  Japan 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  initiation  of  new 
shipper  antidumping  duty  review  on 
structural  steel  beams  bom  Japan. 

SUMMARY:  On  December  27,  2000,  the 
Department  of  Commerce  ("the 
Department")  received  a  request  to 
conduct  a  new  shipper  review  of  the 
antidumping  duty  order  on  structural 
steel  beams  from  Japan.  We  are 
initiating  this  new  shipper  review  in 
accordance  with  section  751(a)(2)(B)  of 
the  Tariff  Act  of  1930,  as  amended,  and 
19  CFR  351.214(d). 
EFFECTIVE  DATE:  February  16,  2001. 
FOn  FURTHER  INFORMATION  CONTACT: 
Juanita  H.  Chen  or  Robert  Boiling, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  1401  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone  202-482-0409  and  202-482- 
3434,  respectively. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendinents 
made  to  the  Act  by  the  Uruguay  Roimd 
Agreements  Act.  hi  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  at  19  CFR  part  351  (2000). 

Background 

On  April  25,  2000,  the  Department 
published  its  final  determination  in  the 
less  than  fair  value  investigation  on 
structural  steel  beams  from  Japan.  See 
Structural  Steel  Beams  from  Japan,  65 
FR  24182  (April  25,  2000)  (final 
determination).  On  June  19,  2000,  the 
Department  published  its  antidumping 
duty  order  on  structural  steel  beams 
from  Japan.  See  Structural  Steel  Beams 
from  Japan,  65  FR  37960  (June  19,  2000) 
(order).  Accordingly,  the  anniversary 
month  is  Jime.  On  December  27,  2000, 
Yamato  Kogyo  Co.,  Ltd.  ("Yamato 
Kogyo")  requested  a  new  shipper  review 
of  the  antidumping  duty  order  on 
structural  steel  beams  from  Japan, 
covering  Yamato  Kogyo's  U.S.  sales  of 
structural  steel  beams. 


Period  of  Review 

The  period  of  review  ("POR")  is  June 
1,  2000  through  November  30,  2000. 

Initiation  of  Review 

In  accordance  with  19  CFR 
351.214(b)(2),  Yamato  Kogyo  certified 
that:  (1)  it  did  not  export  subject 
merchandise  to  the  United  States  during 
the  period  of  investigation  ("POI")  (July 
1,  1998  through  Jxme  30, 1999);  and  (2) 
since  the  initiation  of  the  investigation, 
it  has  never  been  affiliated  with  any 
exporter  or  producer  who  exported  the 
subject  merchandise  to  the  United 
States  during  the  POI,  including  those 
exporters  or  producers  not  individually 
examined  during  the  investigation. 
Yamato  Kogyo  also  submitted 
docimientation  establishing  the 
following:  (1)  The  date  on  which  it  first 
shipped  subject  merchandise  for  export 
to  the  United  States;  (2)  the  volume  of 
that  shipment;  and  (3)  the  date  of  the 
first  sale  to  an  unaffiliated  customer  in 
the  United  States. 

As  Yamato  Kogyo  meets  the  eligibility 
requirements  for  a  new  shipper  review, 
we  are  initiating  a  new  shipper  review 
of  the  antidumping  duty  order  on 
structural  steel  beams  from  Japan,  in 
accordance  with  section  751(a)(2)(B)(ii) 
of  the  Act  and  19  CFR  351.214(d)(1), 
with  respect  to  Yamato  Kogyo.  In 
accordance  with  19  CFR  351.214(i)(l), 
we  intend  to  issue  the  preliminary 
results  of  this  review  no  later  than  180 
days  after  the  day  on  which  this  new 
shipper  review  is  initiated. 

Concurrent  with  pubUcation  of  this 
notice,  and  in  accordance  with  19  CFR 
351.214(e),  we  will  instruct  the  U.S. 
Customs  Service  to  allow,  at  the  option 
of  the  importer,  the  posting  of  a  bond  or 
security  in  lieu  of  a  cash  deposit  for 
each  entry  of  the  merchandise  exported 
by  Yamato  Kogyo  until  the  completion 
of  this  new  shipper  review. 

The  interested  parties  must  submit 
applications  for  disclosure  imder 
administrative  protective  order  in 
accordance  with  19  CFR  351.305  and 
351.306. 

This  initiation  notice  is  published  in 
accordance  with  section  751(a)(2)(B)(ii) 
of  the  Act  and  19  CFR  351.214  and 
351.221(c)(l)(i). 

Dated:  January  31,  2001. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Eriforcement 

Group  ni. 

[FR  Doc.  01-4020  Filed  2-15-01;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-357-804] 

Revocation  of  Antidumping  Duty 
Order:  Silicon  Metal  From  Argentina 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  revocation  of 
antidumping  duty  order:  silicon  metal 
from  Argentina. 


summary:  Pursuant  to  section  751(c)  of 
the  Tariff  Act  of  1930,  as  amended  ("the 
Act"),  the  United  States  International 
Trade  Commission  ("the  Commission") 
determined  that  revocation  of  the 
antidumping  duty  order  on  silicon 
metal  from  Argentina  is  not  likely  to 
lead  to  continuation  or  recurrence  of 
material  injury  to  an  industry  in  the 
United  States  within  a  reasonably 
foreseeable  time  (66  FR  8981  (February 
5,  2001)).  Therefore,  pursuant  to  section 
751(d)(2)  of  the  Act  and  19  CFR 
351.222(i)(l),  the  Department  of 
Commerce  ("the  Department")  is 
revoking  the  antidumping  duty  order  on 
silicon  metal  from  Argentina.  Pursuant 
to  section  751(c)(6)(A)(iv)  of  the  Act  and 
19  CFR  351.222(i)(2)(ii)  the  effective 
date  of  revocation  is  January  1,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  V.  Douthit  or  James  P.  Maeder, 
Office  of  Policy  for  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Ave.,  NW,  Washington,  DC  20230; 
telephone:  (202)  482-5050  or  (202)  482- 
3330,  respectively. 
EFFECTIVE  DATE:  January  1.  2000. 

Background 

On  November  2, 1999,  the  Department 
initiated  (64  FR  59160),  and  the 
Commission  instituted  (64  FR  59209),  a 
simset  review  of  the  antidumping  duty 
order  on  silicon  metal  from  Argentina, 
pursuant  to  section  751(c)  of  the  Act.  As 
a  result  of  its  review,  the  Department 
found  that  revocation  of  the 
antidumping  duty  order  on  silicon 
metal  bom  Argentina  would  hkely  lead 
to  continuation  or  recurrence  of 
dumping,  and  notified  the  Commission 
of  the  magnitude  of  the  margin  likely  to 
prevail  were  the  antidimiping  duty 
order  revoked.  See  Silicon  Metal  From 
Argentina;  Final  Results  of  Expedited 
Sunset  Review  of  Antidumping  Duty 
Order.  65  FR  35608  (June  5,  2000). 

On  February  5,  2001,  the  Commission 
determined,  pursuant  to  section  751(c) 
of  the  Act,  that  revocation  of  the 
antidumping  duty  order  on  silicon 


metal  from  Argentina  would  not  likely 
lead  to  continuation  or  recurrence  of 
material  injury  to  an  industry  in  the 
United  States  within  a  reasonably 
foreseeable  time.  See  Silicon  Metal  From 
Argentina,  66  FR  8981  (February  5, 
2001),  and  USITC  Pub.  3385,  (January 
2001),  Investigations  Nos.  731-TA-470- 
472  (Review). 

Scope 

The  merchandise  subject  to  this 
antidumping  duty  order  is  silicon  metal 
containing  at  least  96.00  percent,  but 
less  than  99.99  percent  of  silicon  by 
weight.  Also  subject  to  this  order  is 
silicon  metal  containing  between  89.00 
and  96.00  percent  siUcon  by  weight  but 
which  contains  a  higher  aluminimi 
content  than  the  silicon  metal 
containing  at  least  96.00  percent  but  less 
than  99.99  percent  silicon  by  weight  (65 
FR  5311,  February  3.  2000).  Silicon 
metal  is  currently  provided  under 
subheadings  2804.69.10  and  2804.69.50 
of  the  Harmonized  Tariff  Schedule 
("HTS")  as  a  chemical  product,  but  is 
commonly  referred  to  as  a  metal. 
Semiconductor-grade  silicon  (silicon 
metal  containing  by  weight  not  less  than 
99.99  percent  of  sificon  is  provided 
imder  subheading  2804.61.00  of  the 
HTS  is  not  subject  to  this  antidumping 
duty  order.  Although  the  HTS  numbers 
are  provided  for  convenience  and 
customs  piuposes,  the  written 
description  remains  dispositive. 

Determination 

As  a  result  of  the  determination  by  the 
Commission  that  revocation  of  this 
antidumping  duty  order  is  not  likely  to 
lead  to  continuation  or  recurrence  of 
material  injury  to  an  industry  in  the 
United  States,  the  Department,  pursuant 
to  section  751(d)(2)  of  the  Act  and  19 
CFR  351.222(i)(l),  is  revoking  the 
antidumping  duty  order  on  silicon 
metal  bom  Argentina. 

Pursuant  to  section  751(c)(6)(A)(iv)  of 
the  Act  and  19  CFR  351.222(i)(2)(ii),  this 
revocation  is  effective  January  1,  2000. 
The  Department  will  instruct  the 
Customs  Service  to  discontinue  the 
suspension  of  liquidation  and  collection 
of  cash  deposit  rates  on  entries  of  the 
subject  merchandise  entered  or 
withdrawrn  fitim  warehouse  on  or  after 
January  1,  2000  (the  effective  date).  The 
Department  will  complete  any  pending 
administrative  reviews  of  this  order  and 
will  conduct  administrative  reviews  of 
subject  merchandise  entered  prior  to  the 
effective  date  of  revocation  in  response 
to  appropriately  filed  requests  for 
review. 

This  notice  is  published  pursuant  to 
section  703(c)(2)  of  the  Act.  Effective 
January  20,  2001,  Bernard  T.  Carreau  is 


fulfilling  the  duties  of  the  Assistant 
Secretary  for  Import  Administration. 

Dated:  February  12,  2001. 
Bernard  T.  Carreau, 
Deputy  Assistant  Secretary,  AD/CVD 
Enforcement  II. 

IFR  Doc.  01-4022  Filed  2-15-01;  8:45  am] 
BILUNG  CODE  3510-OS-P 

DEPARTMENT  OF  COMMERCE 
international  Trade  Administration 

[A-351-806,  A-570-806,  A-351-824,  A-570- 
828,  A-823-805] 

Continuation  of  Antidumping  Duty 
Orders  on  Silicon  Metal  From  Brazil 
and  China  and  on  Silicomanganese 
From  Brazil  and  China,  and 
Continuation  of  Suspended 
Antidumping  Duty  Investigation  on 
Silicomanganese  From  Uloaine 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  continuation  of 
antidimiping  duty  orders  on  silicon 
metal  from  Brazil  and  China  and  on 
silicomanganese  from  Brazil  and  China, 
and  of  suspended  antidumping  duty 
investigation  on  silicomanganese  bom 
Ukraine. 

SUMMARY:  The  Department  of  Commerce 
("the  Department"),  pursuant  to 
sections  751(c)  and  752  of  the  Tariff  Act 
of  1930,  as  amended  ("the  Act"), 
determined  that  revocation  of  the 
antidumping  duty  orders  on  silicon 
metal  from  Brazil  and  China  and  on 
sihcomanganese  from  Brazil  and  China, 
and  termination  of  the  agreement 
suspending  the  antidumping  duty 
investigation  ("the  Agreement")  on 
sihcomanganese  from  Ukraine  would  be 
likely  to  lead  to  continuation  or 
recurrence  of  diunping.'  On  February  5, 
2001,  the  International  Trade 
Commission  ("the  Commission"), 
pursuant  to  section  751(c)  of  the  Act. 
determined  that  revocation  of  the 
antidumping  duty  orders  on  silicon 
metal  from  Brazil  and  China  and  on 
silicomanganese  from  Brazil  and  China, 
and  termination  of  the  agreement  on 
sihcomanganese  from  Ukraine  would  be 


>  Silicon  Metal  From  Brazil:  Fir>al  Results  of 
Expedited  Sunset  Review  of  Antidumping  Duty 
Order.  65  FR  35607  (June  5,  2000).  Silicon  Metal 
From  the  People's  Republic  of  China:  Final  Results 
of  Expedited  Sunset  Re\'iew  of  Antidumping  Duty 
Order.  65  FR  35609  (June  5.  2000),  Silicomanganese 
From  the  People's  Republic  of  China  and  Brazil: 
Final  Results  of  Antidumping  Duty  Expedited 
Sunset  Reviews.  65  FR  35324  (June  2,  2000).  and 
Final  Results  of  Full  Sunset  Review: 
Silicomanganese  From  Ukraine.  65  FR  58045 
(September  27.  2000). 
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likely  to  lead  to  continuation  or 
recurrence  of  material  injury  to 
industries  in  the  United  States  within  a 
reasonably  foreseeable  time  (66  PR  8981 
(February  5,  2001)).  Therefore,  pursuant 
to  19  CFR  351.218(f)(4),  the  Department 
is  publishing  notice  of  the  continuation 
of  the  antidumping  duty  orders  on 
silicon  metal  from  Brazil  and  China  and 
on  silicomanganese  from  Brazil  and 
China,  and  of  the  continuation  of  the 
suspended  investigation  on 
silicomanganese  from  Ukraine. 
EFFECTIVE  DATE:  February  16,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  V.  Douthit  or  James  P.  Maeder, 
Office  of  Policy  for  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Ave.,  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-5050  or  (202)  482- 
3330,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  November  2, 1999,  the  Department 
initiated  (64  FR  59160)  and  the 
Commission  instituted  (64  FR  59204; 
59209)  simset  reviews  of  the 
antidumping  duty  orders  on  silicon 
metal  from  Brazil  and  China  and  on 
silicomanganese  from  Brazil  and  China, 
and  sunset  reviews  of  the  suspended 
antidiunping  duty  investigation  on 
silicomanganese  from  Ukraine,  pursuant 
to  section  751(c)  of  the  Act.  As  a  result 
of  its  reviews,  the  Department  found 
that  revocation  of  the  antidumping  duty 
orders  on  silicon  metal  from  Brazil  and 
China  and  on  silicomanganese  from 
Brazil  and  China,  and  termination  of  the 
agreement  on  Silicomanganese  from 
Ukraine  would  be  likely  lead  to 
continuation  or  reAirrence  of  dumping 
and  notified  the  Commission  of  the 
magnitude  of  the  margin  likely  to 
prevail  were  the  orders  revoked  and  the 
agreement  terminated.  ^ 

On  February  5,  2001,  the  Commission 
determined,  pursuant  to  section  751(c) 
of  the  Act,  that  revocation  of  the 
antidumping  duty  orders  on  silicon 
metal  from  Brazil  and  China  and  on 
silicomanganese  from  Brazil  and  China, 
and  termination  of  the  suspended 
investigation  on  silicomanganese  from 


2  Silicon  Metal  From  Brazil:  Final  Results  of 
Expedited  Sunset  Review  of  Antidumping  Duty 
Order  65  FR  35607  (June  5,  2000),  Silicon  Metal 
From  the  People's  Republic  of  China:  Final  Results 
of  Expedited  Sunset  Review  of  Antidumping  Duty 
Order.  65  FR  35609  (June  5,  2000),  Silicomanganese 
From  the  People's  Republic  of  China  and  Brazil: 
Final  Results  of  Antidumping  Duty  Expedited 
Sunset  Reviews.  65  FR  35324  (June  2,  2000).  and 
Final  Results  of  Full  Sunset  Review: 
Silicomanganese  From  Ukraine,  65  FR  58045 
(September  27.  2000). 


Ukraine  would  be  likely  to  lead  to 
continuation  or  recurrence  of  material 
injury  to  an  industry  in  the  United 
States  within  a  reasonably  foreseeable 
time.  See  Silicon  Metal  From  Argentina, 
Brazil,  and  China,  and  Silicomanganese 
From  Brazil,  China,  and  Ukraine,  66  FR 
8981  (February  5.  2001)  and  USITC  Pub. 
3384  (January  2001)  Investigation  Nos., 
731  TA-470-472,  and  731  TA  671-673 
(Reviews). 

Scope 

Silicon  Metal — Brazil  and  China 

The  merchandise  subject  to  these 
antidumping  duty  orders  is  silicon 
metal  containing  at  least  96.00  percent, 
but  less  than  99.99  percent  of  silicon  by 
weight.  Also  covered  by  these  orders  is 
silicon  metal  containing  between  89.00 
and  96.00  percent  silicon  by  weight  but 
which  contains  a  higher  aluminum  ' 
content  than  the  silicon  metal 
containing  at  least  96.00  percent  but  less 
than  99.99  percent  silicon  by  weight  (58 
FR  27542,  May  10, 1993).  Silicon  metal 
is  currentiy  provided  for  under 
subheadings  2804.69.10  and  2804.69.50 
of  the  HTS  as  a  chemical  product,  but 
is  commonly  referred  to  as  a  metal. 
Semiconductor-grade  silicon  (silicon 
metal  containing  by  weight  not  less  than 
99.99  percent  of  silicon  and  provided 
for  in  subheading  2804.61.00  of  the  HTS 
is  not  subject  to  these  orders.  Although 
the  HTS  numbers  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  remains  dispositive. 

Silicomanganese — Brazil,  China,  and 
Ukraine 

The  merchandise  subject  to  the  orders 
and  the  suspension  agreement  is 
silicomanganese.  Silicomanganese, 
which  is  sometimes  called  ferrosilicon 
manganese,  is  a  ferroalloy  composed 
principally  of  manganese,  silicon,  and 
iron,  and  normally  containing  much 
smaller  proportions  of  minor  elements, 
such  as  carbon,  phosphorous,  and 
sulfur.  Silicomanganese  generally 
contains  by  weight  not  less  than  four 
percent  iron,  more  than  30  percent 
manganese,  more  than  eight  percent 
silicon,  and  not  more  than  three  percent 
phosphorous.  All  compositions,  forms, 
and  sizes  of  silicomanganese  are 
included  within  the  scope  of  these 
orders,  and  agreement,  including 
silicomanganese  slag,  fines,  and 
briquettes.  Silicomanganese  is  used 
primarily  in  steel  production  as  a  source 
of  both  silicon  and  manganese.  These 
antidumping  duty  orders,  and  this 
agreement,  cover  all  silicomanganese, 
regardless  of  its  tariff  classification. 
Most  silicomanganese  is  currentiy 
classifiable  under  subheading 


7202.30.0000  of  the  HTS  schedule. 
Some  silicomanganese  may  also 
ciuxentiy  be  classifiable  under  HTS 
subheading  7202.99.5040.  Although  the 
HTS  subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  remains 
dispositive. 

Determination 

As  a  result  of  the  determinations  by 
the  Department  and  the  Commission 
that  revocation  of  the  antidumping  duty 
orders  and  termination  of  the  agreement 
would  be  likely  to  lead  to  continuation 
or  recurrence  of  dumping  and  material 
injury  to  an  industry  in  the  United 
States,  pursuant  to  section  751(d)(2)  of 
the  Act,  the  Department  hereby  orders 
the  continuation  of  the  antidumping 
duty  orders  on  silicon  metal  from  Brazil 
and  China  and  on  silicomanganese  from 
Brazil  and  China,  and  the  continuation 
of  the  agreement  on  silicomanganese. 
from  Ukraine.  The  Department  will 
instruct  the  Customs  Service  to  continue 
to  collect  antidumping  duty  deposits  at 
the  rates  in  effect  at  the  time  of  entry  for 
all  imports  of  subject  merchandise.  The 
effective  date  of  continuation  of  these 
orders,  and  this  agreement,  will  be  the 
date  of  publication  in  the  Federal 
Register  of  this  Notice  of  Continuation. 
Pursuant  to  section  751(c)(2)  and  751 
(c)(6)  of  the  Act,  the  Department  intends 
to  initiate  the  next  five-year  review  of 
these  orders,  and  this  agreement,  not 
later  than  January  2006. 

This  notice  is  published  piu-suant  to 
section  703(c)(2)  of  the  Act.  Effective 
January  20,  2001 .  Bernard  T.  Carreau  is 
fulfilling  the  duties  of  the  Assistant 
Secretary  for  Import  Administration. 

Dated:  February  12,  2001. 
Bernard  T.  Carreau, 
Deputy  Assistant  Secretary,  AD/CVD 
Enforcement  U. 

[FR  Doc.  01-4023  Filed  2-15-01;  8:45  am] 
BMXINO  COOE  3510-OS-P 


DEPARTMErfT  OF  DEFENSE 

Department  of  ttte  Army,  Corps  of 
Engineers 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  the  Illinois  River  Ecosystem 
Restoration  Feasibility  Report,  Illinois 

AGENCY:  U.S.  Army  Corps  of  Engineers, 

DoD. 

ACTION:  Notice  of  intent. 

SUMMARY:  A  DEIS  will  be  prepared  to 
address  the  Illinois  River  Ecosystem 
Restoration  Feasibility  Report,  a 
systemic  evaluation  of  identify 
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problems  and  opportimities  related  to 
sedimentation  and  habitat  degradation 
in  the  Illinois  River  Basin  and  to 
identify  potential  restoration  projects 
and  a  prioritization  framework. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  action 
and  DEIS  can  be  answered  by  calling 
Mr.  Ken  Barr,  309/794-5256,  or  by 
writing  to:  Commander,  U.S.  Army 
Engineer  District,  Rock  Island,  ATTN: 
CEMVR-PM-A  (Ken  Barr),  Clock  Tower 
Building,  P.O.  Box  2004,  Rock  Island, 
lUinois  61204-2004. 
SUPPLEMENTARY  INFORMATION:  The 
Illinois  River  Ecosystem  Restoration 
Feasibility  Report  is  being  conducted 
under  the  Corps  of  Engineers  General 
Investigations  Program  in  partnership 
with  the  Illinois  Department  of  Natural 
Resources.  The  study  was  authorized  by 
Section  216  of  the  Flood  Control  Act  of 
1970.  Supplemental  authorization  is 
provided  by  Section  519  of  the  Water 
Resources  Development  of  2000,  which 
authorizes  development  of  a 
comprehensive  plan  for  the  purposes  of 
restoring,  preserving,  and  protecting  the 
Illinois  River  Basin.  The  Illinois 
Waterway  System  is  being  reviewed  for 
changed  physical  and  economic 
conditions  that  may  warrant  structiual 
or  operation  modifications  to  improve 
the  quality  of  the  environment.  The 
study  area  includes  the  entire  Illinois 
River  Watershed. 

1.  During  the  reconnaissance  study, 
the  primary  problems  identified  were 
sedimentation  and  degradation  of  the 
environmental  conditions  of  the  Illinois 
Waterway  System.  This  study  wall 
identify  ecosystem  restoration  efforts 
which  could  address  these  problems. 

2.  Ecosystem  restoration  alternatives 
to  address  sedimentation  and  habitat 
degradation  that  have  been  identified  to 
date  include  the  following:  stabilization 
of  tributary  watersheds,  modification  of 
Illinois  River  side  channel  and 
backwater  habitats,  water  level 
management  to  reduce  rapid 
fluctuations  and  naturalized  flows,  and 
restoration  and  protection  of  floodplan 
habitats.  Combinations  of  these,  along 
with  the  "No  Action"  alternative,  are 
being  evaluated  to  form  an  array  of 
alternatives  which  will  eventually  result 
in  a  recommended  plan. 

3.  The  DEIS  will  address  impacts 
associated  with  the  general  types  of 
restoration  alternatives  proposed. 
Supplemental  documentation  will  be 
prepared,  as  appropriate,  to  address  site- 
specific  impacts  of  restoration 
alternatives. 

4.  Previous  scoping  information 
developed  as  part  of  the  Upper 
Mississippi  River — Illinois  Waterway 


Environmental  Management  Program 
(EMP),  tiie  EMP  Habitat  Needs 
Assessment,  and  the  State  of  Illinois 
Integrated  Management  Plan  for  the 
Illinois  River  Watershed,  Upper 
Mississippi  and  Illinois  Waterway 
Cumulative  Effects  Study  were 
considered  for  initial  study  scoping 
efforts.  A  coordinating  body  with 
representatives  from  Federal,  State,  and 
local  government  and  non-governmental 
organizations  will  be  established  to 
promote  dialogue  and  coordination. 
Study  newsletters  will  be  sent  to  a 
mailing  list  of  approximately  2,000 
individuals  and  organizations 
approximately  8  times  during  the  4-year 
study.  A  series  of  public  meetings  will 
be  held  three  times  during  the  feasibility 
study.  Each  of  the  three  series  of 
meetings  will  be  held  at  six  or  more 
sites  within  the  Illinois  River  Basin.  The 
first  series  of  meetings  were  held  in 
November  and  December  2000  and 
February  2001.  The  second  and  third 
series  of  meetings  will  occur  at  the 
study  mid-point  and  the  study's 
conclusion,  respectively.  Interested 
Federal,  State,  and  local  agencies, 
Indian  tribes,  and  other  interested 
private  organizations  and  citizens  are 
invited  to  participate. 

5.  Significant  issues  to  be  analyzed  in 
depth  in  the  DEIS  are  as  follows: 

a.  Water/Tributary  Restoration — 
evaluate  options  to  address  tributary 
degradation  and  instability  looking  at 
stream  and  weUands  restoration,  water 
retention,  conservation  easements,  and 
riparian  buffers; 

D.  Side  Channel  and  Backwater 
Restoration — consider  opportunities  to 
restore  aquatic  habitats  in  these  areas, 
including  off-channel  deep-water 
habitat,  backwater  lakes,  side  channels, 
islands,  etc; 

c.  Water  Level  Management — evaluate 
options  to  reduce  rapid  fluctuations  and 
naturalize  flows;  and, 

d.  Floodplan  Restoration  and 
Protection — floodplain  use,  potential 
restoration  of  floodplain  function,  and 
value  and  potential  for  acquisition  of 
conservation  easements. 

6.  Any  subsequent  environment 
review  will  be  conducted  according  to 
the  requirements  of  the  National 
Environmental  Policy  Act,  National 
Historic  Preservation  Act,  Endangered 
Species  Act,  Clean  Water  Act,  Farmland 
Protection  Act,  Fish  and  Wildlife 
Coordination  Act,  Executive  Order 

1 1 988 — Floodplain  Management, 
Executive  Order  11990 — Protection  of 
Wetiands,  and  other  environmental 
regulations. 

7.  Scoping  meetings  were  held  on 
November  29,  2000,  and  December  4,  5, 
and  6,  2000.  Additional  scoping 


meetings  are  scheduJed  for  February  20, 
2001,  in  Grafton,  Illinois;  February  26, 
2001,  in  Utica,  Illinois;  and  February  27, 
2001,  in  Macomb,  Illinois.  Notification 
of  these  meetings  will  be  made  available 
to  local  media. 

8.  The  DEIS  is  anticipated  to  be 
provided  to  the  public  in  fall  2003.  The 
EIS  will  be  supplemented,  as 
appropriate. 

Dated:  January  26,  2001. 
William  J.  Bayles, 

Colonel,  EN,  Commanding. 

(FR  Doc.  01-3846  Filed  2-15-01;  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army,  Corps  of 
Engineers 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  the  Proposed  King  Cove  to 
Cold  Bay  Transportation  Access 
Protect  l-ocated  In  tt>e  Aleutians  East 
Borough,  Near  ttie  Terminus  of  tt>e 
Aiasica  Peninsula,  Alaska 

agency:  U.S.  Army  Corps  of  Engineers, 

DoD. 

action:  Notice  of  Intent. 

summary:  The  Alaska  Distiict,  U.S. 
Army  Corps  of  Engineers  (Corps), 
intends  to  prepare  a  Draft 
Environmental  Impact  Statement  (DEIS) 
to  address  the  potential  impacts 
associated  with  the  construction  of  the 
proposed  King  Cove  to  Cold  Bay 
Transportation  Access  Project  to  be 
located  between  King  Cove,  Alaska  and 
Cold  Bay,  Alaska.  The  Corps  will  be 
evaluating  a  permit  application  for  the 
work  under  the  authority  of  Section  10 
of  the  Rivers  and  Harbors  Act  and 
Section  404  of  the  Clean  Water  Act.  The 
EIS  will  be  used  as  a  basis  for  the  permit 
decision  and  to  ensure  compliance  with 
the  National  Environmental  Policy  Act 
(NEPA). 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  action 
and  the  DEIS  should  be  addressed  to 
Ms.  Kathleen  Kuna,  Regulatory  Branch, 
phone  (907) 753-2712,  in  Alaska  1- 
800-478-2712,  Fax (907) 753-5567, 
U.S.  Army  Corps  of  Engineers,  CO-R, 
Post  Office  Box  898,  Anchorage,  Alaska 
99506-0898. 
SUPPLEMENTARY  INFORMATK>N: 

1.  The  permit  applicant  is  proposing 
to  construct  a  year-round  transportation 
system  between  the  cities  of  King  Cove 
and  Cold  Bay,  Alaska.  The  route  would 
include  the  construction  of  a  17.9  mile 
one  lane  gravel  all-weather  road  and  a 
marine  hovercraft  link  to  transport 
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people  and  supplies  across  Cold  Bay. 
This  action  would  involve  the 
placement  of  fill  material  in  both 
wetlands  and  waters  of  the  US  for  the 
construction  of  the  road  and  the 
hovercraft  terminal  and  ramps.  Funds 
for  the  proposed  project  were  allocated 
by  Ckmgress  in  the  Fiscal  Year  1999 
Omnibus  Appropriations  Act. 

2.  The  proposed  road  and  hovercraft 
terminal  is  located  on  lands  owned  by 
the  King  Cove  Village  Corporation.  A 
section  of  the  road  and  the  terminal  are 
sited  within  the  boundaries  of  the 
Izembek  National  Wildlife  Refuge  on 
Section  22(g)  Native  owned  lands. 

3.  Additional  alternatives  to  the 
applicant's  proposal  include  the 
following:  alternate  hovercraft  terminal 
sites;  two  ferryboat  alternatives  with 
various  harbor  locations  within  Cold 
Bay;  a  ferry  or  smaller  heavy  weather 
capable  boat  out  of  Lenard  Harbor  or 
King  Cove;  upgrading  the  existing  King 
Cove  airport:  development  of  a  new  jet 
or  general  aviation  airport  and  the  use 
of  a  helicopter  service.  In  addition,  there 
are  three  variations  of  an  overland  route: 
the  Native  Lands  road  which  would  be 
located  on  King  Cove  Corporation  lands 
and  would  use  an  elevated  road  and 
bridges  to  cross  the  mouth  of  Kinzarof 
Lagoon;  a  road  and  railroad  combination 
using  the  Native  Lands  route;  and  the 
Isthmus  road  which  would  follow  the 
same  route  as  the  Native  Lands  road 
until  it  reached  the  head  of  the  bay,  then 
would  go  behind  Kinzarof  Lagoon 
through  the  Izembek  National  Wildlife 
Refuge  and  Wilderness  to  connect  with 
existing  roads  and  trails.  All  overland 
alternatives  must  cross  AK  Peninsula 
Refuge  lands  at  the  northwest  comer  of 
Cold  Bay.  This  list  of  alternatives  is 
preliminary  and  contains  suggestions 
from  many  individuals  and 
organizations.  Some  may  be  dropped 
and  others  added  through  the  scoping 
process.  Certain  alternative  proposals 
conflict  with  existing  laws.  The  selected 
alternatives  will  be  further  analyzed  as 
part  of  the  EIS  process. 

4.  Scoping:  a.  The  Corps  invites  full 
public  participation  to  promote  open 
communication  on  the  issues 
stirroimding  the  proposal.  All  Federal, 
State,  local  agencies,  and  other  persons 
or  organizations  that  have  an  interest  are 
urged  to  participate  in  the  NEPA 
scoping  process.  Public  meetings  will  be 
held  to  receive  public  input  on  the 
purpose  and  need  of  the  project,  to 
identify  significant  issues  and  to  discuss 
proposed  alternatives.  The  scoping 
process  will  help  to  further  e^^plain  the 
purpose  and  need  plus  the  alternatives 
to  be  reviewed  in  the  DEIS. 

b.  The  DEIS  will  analyze  the  potential 
social,  economic,  and  environmental 


impacts  to  the  local  area  and  the 
Izembek  National  Wildlife  Refuge 
resulting  from  the  proposed  project.  The 
following  major  issues  will  be  analyzed 
in  depth  in  the  DEIS:  transportation 
systems;  essential  fish  habitat  and  other 
marine  mammal  habitat;  threatened  and 
endangered  species  including  their 
critical  habitat;  migratory  birds 
including  the  threatened  Steller's  eider. 
Emperor  goose  and  Pacific  brant; 
resident  and  migratory  mammals; 
impacts  to  the  wilderness  area;  cultural 
resources;  alternatives;  secondary  and 
ciunidative  impacts;  and 
socioeconomics. 

c.  The  Corps  will  serve  as  the  lead 
Federal  agency  in  the  preparation  of  the 
DEIS.  The  U.S.  Fish  and  Wildlife 
Service  (FWS)  is  participating  as  a 
cooperating  agency. 

d.  Some  of  these  alternatives  may 
require  additional  federal  approvals 
such  as  a  compatibility  determination 
from  the  FWS. 

5.  The  scoping  meetings  are 
tentatively  planned  for  the  following 
dates  and  locations.  Specific  dates  will 
be  further  announced  by  local  media. 
Further  information  about  these  public 
meetings  will  be  published  locally  and 
can  be  obtained  by  contacting  the  Corps 
office. 

Anchorage,  Alaska — April  2,  2001 
Sand  Point.  Alaska — April  3,  2001 
Cold  Bay,  Alaska— April  4,  2001 
King  Cove,  Alaska — April  5,  2001 

6.  It  is  anticipated  that  the  DEIS  will 
be  made  available  for  public  review  in 
fall  2001. 

Larry  L.  Reeder, 

Branch  Chief,  Regulatory  Branch. 

[FR  Doc.  01-3847  Filed  2-15-01;  8:45  am] 
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DEFENSE  NUCLEAR  FAaUTIES 
SAFETY  BOARD 

Meeting;  Sunshine  Act 

Pursuant  to  the  provision  of  the 
"Government  in  the  Simshine  Act"  (5 
U.S.C.  §  552b),  notice  is  hereby  given  of 
the  Defense  Nuclear  Facilities  Safety 
Board's  (Board)  meeting  described 
below. 

TIME  AND  DATE  OF  MEETING:  9  a.m., 
February  22,  2001. 

PLACE:  The  Defense  Nuclear  Facilities 
Safety  Board,  Public  Hearing  Room,  625 
Indiana  Avenue,  NW.,  Suite  300, 
Washington,  DC  20004. 
STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The  Defense 
Nuclear  Facilities  Safety  Board 
("Board")  will  reconvene  and  continue 


the  fourteenth  quarterly  open  meeting 
conducted  on  February  13,  2001, 
regarding  the  status  of  progress  of  the 
activities  associated  with  the 
Department  of  Energy's  Implementation 
Plans  for  the  Board's  Recommendation 
95-2,  Integrated  Safety  Management 
("ISM"),  Recommendation  98-1, 
Integrated  Safety  Management 
(Response  to  Issues  Identified  by  the 
Office  of  Internal  Oversight),  and 
Recommendation  2000-2,  Configuration 
Management.  Vital  Safety  Systems. 
Topics  will  include  the  roles  of  line 
management  in  executing  these 
Implementation  Plans  and  the  budgetary 
resources  required  to  satisfy  the 
Department's  commitments. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Richard  A.  Azzaro,  General  Counsel, 
Defense  Nuclear  Facilities  Safety  Board, 
625  hidiana  Avenue,  NW.,  Suite  700, 
Washington.  DC  20004,  (800)  788-4016. 
This  is  a  toll-free  number. 

SUPPLEMENTARY  INFORMATION:  The 
Defense  Nuclear  Facilities  Safety  Board 
reserves  its  right  to  further  schedule  and 
otherwise  regulate  the  course  of  this 
meeting,  to  recess,  reconvene,  postpone 
or  adjourn  the  meeting,  and  otherwise 
exercise  its  authority  under  the  Atomic 
Energy  Act  of  1954.  as  amended. 

Dated:  February  13.  2001. 
John  T.  Conway, 
Chairman. 

IFR  Doc.  01^074  Filed  2-13-01;  4:41  pm] 
BKUNG  CODE  3e70-01-P 


DEPARTMENT  OF  ENERGY 

Office  of  Science;  Office  of  Science 
Financial  Assistance  Program  Notice 
01-23;  Atmospheric  Radiation 
Measurement  Program 

AGENCY:  U.S.  Department  of  Energy 
(DOE). 

ACTION:  Notice  inviting  grant 
applications. 

SUMMARY:  The  Office  of  Biological  and 
Environmental  Research  (OBER)  of  the 
Office  of  Science  (SC),  U.S.  Department 
of  Energy  (DOE),  hereby  announces  its 
interest  in  receiving  applications  for 
experimental  and  theoretical  studies  of 
radiation  and  clouds  in  conjimction 
with  the  Atmospheric  Radiation 
Measurement  (ARM)  Program  as  part  of 
the  U.S.  Global  Change  Research 
Program  (USGCRP).  This  notice  requests 
new  applications  and  renewal 
applications  of  grants  currently  funded 
by  DOE  under  previous  ARM  Program 
notices  that  are  relevant  to  the  terms  of 
reference  for  this  announcement  and 
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1  esponsive  to  the  particular  needs 
defined  below. 

DATES:  Applicants  are  encouraged  (but 
not  required)  to  submit  a  brief 
preapplication  for  programmatic  review. 
The  deadline  for  submission  of 
preapplications  is  April  16,  2001.  Early 
submission  of  preapplications  is 
encouraged  to  allow  time  for  meaningful 
responses. 

Formal  applications  submitted  in 
response  to  this  notice  must  be  received 
by  4:30  p.m.,  E.D.T.,  May  15.  2001.  to 
be  accepted  for  merit  review  and  to 
permit  timely  consideration  for  award 
in  Fiscal  Year  2002. 

ADDRESSES:  Preapplications  referencing 
Program  Notice  01-23  may  be  sent  to 
the  program  contact.  Dr.  Wanda  Ferrell, 
via  electronic  mail  at: 
wanda.ferrell@science.doe.gov  or  by 
U.S.  Postal  Service  Mail  at:  Office  of 
Biological  and  Environmental  Research, 
Dr.  Wanda  Ferrell,  Environmental 
Sciences  Division,  SC-74,  U.S. 
Department  of  Energy,  19901 
Germantown  Road,  Germantown,  MD 
20874-1290.  Electronic  mail  is 
recommended  to  speed  up  response  to 
preapplications. 

Formal  applications  referencing 
Program  Notice  01-23  should  be 
forwarded  to:  U.S.  Department  of 
Energy,  Office  of  Science,  Grants  and 
Contract  Division,  SC-64,  19901 
Germantown  Road,  Germantown,  MD 
20874-1290,  ATTN:  Program  Notice  01- 
23.  This  address  also  must  be  used 
when  submitting  applications  by  U.S. 
Postal  Service  Express  Mail,  any 
commercial  mail  delivery  service,  or 
when  hand-carried  by  the  applicant.  An 
original  and  seven  copies  of  the 
application  must  be  submitted; 
however,  applicants  are  requested  not  to 
submit  multiple  application  copies 
using  more  than  one  delivery  or  mail 
service. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Wanda  Ferrell.  Office  of  Biological  and 
Environmental  Research.  Environmental 
Sciences  Division,  SC-74,  U.S. 
Department  of  Energy.  19901 
Germantown  Road,  Germantown,  MD 
20874-1290,  telephone  (301)  903-0043. 
fax  (301)  903-8519.  Internet  e-mail 
address:  wanda.ferrell@science.doe.gov. 
The  full  text  of  Program  Notice  01-23  is 
available  via  the  World  Wide  Web  using 
the  following  web  site  address:  http:// 
www.sc.doe/production/grants/ 
grants.html. 

SUPPLEMENTARY  INFORMATION: 
Background 

Atmospheric  Radiation  Measurement 
(ARM)  Program.  One  of  the  major 
scientific  objectives  of  the 


Environmental  Sciences  Division  (ESD) 
is  to  improve  the  performance  of 
predictive  models  of  the  Earth's  climate 
and  to  thereby  make  predictions  of  the 
response  of  the  climate  system  to 
increasing  concentrations  of  greenhouse 
gases.  The  purpose  of  the  ARM  Program 
is  to  improve  the  treatment  of  radiation 
and  clouds  in  the  models  used  to 
predict  future  climate,  particularly  the 
General  Circulation  Models  (GCMs). 
This  program  is  one  element  of  a  major 
effort  to  improve  the  quality  of  ciurent 
models  and  to  support  the  development 
of  sets  of  climate  models  capable  of 
making  regional  prediction  of  climate 
and  climate  change.  The  major 
component  of  the  ARM  Program  is  an 
experimental  testbed  to  gather  data  for 
the  study  of  models  of  the  terrestrial 
radiation  field,  properties  of  clouds,  the 
full  life  cycle  of  clouds,  and  the 
incorporation  of  these  process-level 
models  into  climate  models.  This 
facility  is  referred  to  as  the  Cloud  and 
Radiation  Testbed  (CART).  The  first 
ARM  CART  site.  Southern  Great  Plains 
(SGP),  began  operation  in  calendar  year 
1992,  with  instruments  spread  over  an 
area  of  approximately  60,000  sq.  km., 
centered  on  Lamont,  Oklahoma.  The 
Tropical  Western  Pacific  (TWP)  site 
consists  of  island-based  suites  of 
instnmientation  focused  on  cloud  and 
radiative  properties  in  the  tropical 
ocean  environment.  The  first  and 
second  of  the  TWP  Atmospheric 
Radiation  and  Clouds  Stations  (ARCS) 
are  operating  on  the  islands  of  Manus. 
Papua.  New  Guinea  and  the  Republic  of 
Nauru  respectively.  Similar 
instrumentation  is  gathering  data  in  the 
vicinity  of  Point  Barrow,  on  the  North 
Slope  of  Alaska  (NSA)  and  an  inland 
site  near  Atqasak.  Program  information 
is  available  on  the  DOE/OBER  WWW 
site  using  the  URL:  http:// 
www.sc.doe.gov/production/OBER/GC/ 
arm.html. 

To  ensure  that  the  program  meets  the 
broadest  needs  of  the  research 
community  and  the  specific  needs  of  the 
DOE  ESD.  successful  applicants  are 
expected  to  participate  as  ARM  Science 
Team  members  in  the  appropriate 
working  group(s)  relevant  to  their 
efforts.  Costs  for  participation  in  ARM 
Science  Team  meetings  and 
subcommittee  meetings  should  be  based 
on  two  trips  of  1  week  each  to 
Washington,  DC,  and  two  trips  of  3  days 
each  to  Chicago,  IL. 

Request  for  Grant  Applications 

This  notice  requests  applications  for 
grants,  both  new  and  renewals  that 
address  the  broad  ARM  goal  of 
improving  cloud  and  radiation 
parameterizations  in  climate  models. 


Successful  applicants  for  renewal  of 
previously  awarded  grants,  shall 
demonstrate:  (a)  continued  relevance  of 
their  work  to  the  goals  of  the  ARM 
Program;  (b)  the  contribution  of  work 
conducted  imder  previous  support  to 
the  goals  of  the  ARM  Program, 
including  a  listing  of  publications  and 
presentations;  and  (c)  relevant 
contribution  to  the  development  of  the 
ARM  Program,  particularly  the  design 
and  development  of  CART  facilities,  as 
a  result  of  previous  funding.  Renewal 
applications  should  include  a  special 
section  covering  items  (b)  and  (c) 
entitled  "Accomplishments  Under 
Previous  Support." 

Successful  applicants  for  new  grants 
will  demonstrate  the  role  of  their 
research  in  the  improvement  of  GCMs 
and/or  related  models  and  delineate  the 
path  that  their  results  will  take  to  make 
those  improvements.  Applications  are 
requested  in  one  or  more  of  the 
following  foiu-  areas:  (a)  the 
development  of  models  and 
parameterization  of  radiative  transfer  or 
cloud  processes,  including  aerosol 
effects,  or  the  testing  of  these  models  in 
GCMs  or  process-level  models;  (b) 
experimental  studies  at  CART  facilities 
to  test  elements  of  models  and  their 
performance;  (c)  experimental  studies  to 
obtain  key  laboratory  data;  or  (d)  the 
analysis  of  existing  data,  including  field 
data  and  satellite  data,  to  support  model 
development  or  testing. 

The  efforts  proposed  must  have  as  a 
focus  the  conduct  of  research  using  the 
CART  facilities  either  in  operation  or 
being  developed  for  ARM.  Successful 
applicants  will  participate  in  the 
continuing  development  of  the  detailed 
experimental  approaches  for  CART  and 
guide  the  evolving  development  and 
acquisition  of  the  experimental 
equipment. 

Specific  areas  of  interest  to  the  ARM 
Program  include,  but  are  not  limited  to: 

•  Determination  of  the  concentration 
and  advection  of  cloud  water  and  ice  on 
the  regional  scale; 

•  Statistics  of  cloud  fields  and  their 
interaction  with  atmospheric  radiation; 

•  Realistic  retrievals  of  the  3D 
structure  of  clouds  on  scales  of  10  to 
100  km; 

•  Retrieval  of  ice  water  path  and  ice 
cloud  microphysics  using  remote 
sensing  measurements  from  the  ground 
or  ground  and  satellite; 

•  Calculation  of  heating  rate  profiles 
in  realistic  cloud  fields; 

•  Climatological  properties  of 
aerosols  over  ti\e  SGP  site  using  ARM 
data; 

•  Combining  ground-based  and 
satellite  remote  sensing  data  to  provide 
improved  characterization  of  the 
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atmospheric  column  above  and 
surroimding  the  CART  sites, 
particularly  at  the  remote  sites  in  the 
TWP  and  NSA; 

•  Comparative  studies  using  data 
from  multiple  CART  sites; 

•  Use  of  ARM  data  to  test 
quantitatively  cloud  and  radiation 
parameterizations  used  in  both  GCMs 
and  numerical  weather  prediction 
(NWP)  models; 

•  Development  of  new  cloud  and 
radiation  parameterizations. 

Additional  information  about  ARM 
program  needs  and  directions  may  be 
found  in  the  Vision  2000  Reports  from 
the  Aerosol,  Cloud  Properties,  Cloud 
Parameterization  and  Modeling,  and 
Instantaneous  Radiative  Flux  Working 
Groups.  These  reports  are  available  on 
the  ARM  web  site  at:  www.arm.gov. 
Investigators  are  encouraged  to  consult 
these  reports.  Not  all  the 
recommendations  in  these  reports, 
however,  are  addressable  by  this  ciurent 
grant  process. 

Program  Funding 

It  is  anticipated  that  approximately 
$3,000,000  will  be  available  for  awards 
in  Fiscal  Year  2002,  contingent  upon  the 
availability  of  appropriated  funds. 
Multiple  year  funding  of  awards  is 
expected,  with  out-year  funding  also 
contingent  upon  the  availability  of 
appropriated  funds,  progress  of  the 
research,  and  programmatic  needs.  The 
allocation  of  funds  within  the  research 
areas  will  depend  upon  the  number  and 
quality  of  applications  received. 

Collabomtion 

Applicants  are  strongly  encouraged  to 
collaborate  with  researchers  in  other 
institutions,  such  as:  universities, 
industry,  non-profit  organizations, 
federal  laboratories  and  Federally 
Funded  Research  and  Development 
Centers  (FFRDCs),  including  the  DOE 
National  Laboratories,  where 
appropriate,  and  to  include  cost  sharing 
wherever  feasible.  Additional 
information  on  collaboration  is  available 
in  the  Application  Guide  for  the  Office 
of  Science  Financial  Assistance  Program 
that  is  available  via  the  World  Wide 
Web  at:  http://www.sc.doe.gov/ 
production/ g^ants/Colab. html. 

Preapplications 

Potential  applicants  are  strongly 
encouraged  to  submit  a  brief 
preapplication  that  consists  of  two  to 
three  pages  of  narrative  describing  the 
research  project  objectives  and  methods 
of  accomplishment.  These  will  be 
reviewed  relative  to  the  scope  and 
research  needs  of  the  ARM  Program. 
Principal  Investigator  (PI)  address. 


telephone  number,  fox  number  and  e- 
mail  address  are  required  parts  of  the 
preapplication.  A  response  to  each 
preapplication  discussing  the  potential 
program  relevance  of  a  formfil 
application  generally  will  be 
communicated  within  15  days  of 
receipt.  Use  of  e-mail  for  this 
communication  will  decrease  the 
possibility  of  delay  in  responses  to  the 
preapplication.  The  deadline  for  the 
submission  of  preapplications  is  April 
16,  2001.  But  applicants  should  allow 
sufficient  time  so  that  the  formal 
application  deadline  is  met.  SC's 
preapplication  policy  can  be  foimd  on 
SC's  Grants  and  Contracts  Web  Site  at: 
h  ttp://www.  sc.  doe.gov/production/ 
grants/preapp.htinl. 

Merit  Review 

Applications  will  be  subjected  to 
formal  merit  review  (peer  review)  and 
will  be  evaluated  against  the  following 
evaluation  criteria  which  are  listed  in 
descending  order  of  importance  codified 
at  10  CFR  605.10(d): 

1.  Scientific  and/or  Technical  Merit  of 
the  Project; 

2.  Appropriateness  of  the  Proposed 
Method  or  Approach; 

3.  Competency  of  Applicant's 
persoimel  and  Adequacy  of  Proposed 
Resources; 

4.  Reasonableness  and 
Appropriateness  of  the  Proposed 
Budget. 

The  evaluation  process  will  include 
program  policy  factors  such  as  the 
relevance  of  the  proposed  research  to 
the  terms  of  the  annoimcement  and  the 
agency's  programmatic  needs.  Note, 
external  peer  reviewers  are  selected 
with  regard  to  both  their  scientific 
expertise  and  the  absence  of  conflict-of- 
interest  issues.  Non-federal  reviewers 
will  often  be  used,  and  submission  of  an 
appUcation  constitutes  agreement  that 
this  is  acceptable  to  the  investigators) 
and  the  submitting  institution. 

Submission  Information 

Information  about  development  and 
submission  of  applications,  eligibility, 
limitations,  evaluation,  selection 
process,  and  other  policies  and 
procedures  may  be  found  in  10  CFR  Part 
605  and  in  the  Application  Guide  for 
the  Office  of  Science  Financial 
Assistance  Program.  Electronic  access  to 
the  Guide  and  required  forms  is  made 
available  via  the  World  Wide  Web  at: 
h  ttp://www.  sc.  doe.gov/production/ 
grants/grants.html.  DOE  is  under  no 
obligation  to  pay  for  any  costs 
associated  with  the  preparation  or 
submission  of  applications  if  an  award 
is  not  made. 


The  technical  portion  of  the 
application  shoiUd  not  exceed  twenty- 
five  (25)  double-spaced  pages  and 
should  include  detailed  budgets  for 
each  year  of  support  requested.  Awards 
are  expected  to  begin  on  or  about 
November  1,  2001.  On  the  grant  face 
page,  form  DOE  F  4650.2,  in  block  15, 
also  provide  the  Pi's  phone  number,  fax 
niimber  and  e-mail  address. 
Attachments  include  curriculum  vitae,  a 
listing  of  all  current  and  pending  federal 
support,  and  letters  of  intent  when 
collaborations  are  part  of  the  proposed 
research.  Curriculum  vitae  should  be 
submitted  in  a  form  similar  to  that  of 
NIH  or  NSF  (two  to  three  pages),  see  for 
example:  http://www.nsf.gov/bfa/cpo/ 
gpg/fldt.htm#fonns-9. 

In  addition  to  the  original  and  seven 
copies  of  the  application  that  must  be 
submitted,  the  applicants  are  asked  to 
submit  an  electronic  copy  of  the  abstract 
in  ASCn  format  to: 
wanda.ferrell@science.doe.gov.  The 
abstract  should  include  the  following 
information:  PI  and  co-PIs,  their 
institutions,  and  a  brief  siunmary  of 
research. 

For  researchers  who  do  not  have 
access  to  the  World  Wide  Web,  please 
contact  Karen  Carlson,  Environmental 
Sciences  Division,  SC-74,  U.S. 
Department  of  Energy,  19901 
Germantown  Road,  Germantown,  MD 
20874-1290,  phone:  (301)  903-3338, 
fax:  (301)  903-8519,  e-mail: 
karen.carlson@science.doe.gov,  for  hard 
copies  of  background  material 
mentioned  in  this  solicitation. 

Technical  information  on  ARM  is 
available  on  the  WWW  at  the  URL: 
http://www.arm.gov  and  the  ARM 
Program  Office  at  the  Pacific  Northwest 
National  Laboratory,  P.O.  Box  999, 
Richland,  Washington  99352,  telephone 
(509)  375-6964. 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is 
81.049,  and  the  solicitation  control 
number  is  ERFAP  10  CFR  part  605. 

Issued  in  Washington,  DC  February  9, 
2001. 

John  Rodney  Clark, 

Associate  Director  of  Science  for  Resource 
Management. 

|FR  Doc.  01-4004  Filed  2-15-01;  8:45  am] 
BILUNG  CODE  MS0-41-U 
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DEPARTMENT  OF  ENERGY 

Office  of  Fossil  Energy 

[FE  Docket  No.  01-01-NG,  01-02-NG] 

Transco  Energy  Marlceting  Co.;  Selkirk 
Cogen  Partnership,  L.P.;  Orders 
Granting  Authority  To  import  and 
Export  Natural  Gas 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  orders. 


summary:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  gives 
notice  that  diu-ing  January  2001,  it 
issued  Orders  granting  authority  to 
import  and  export  natural  gas.  "These 
Orders  are  summarized  in  the  attached 
appendix  and  may  be  foimd  on  the  FE 
website  at  http://www.fe.doe.gov.  Or  on 
the  electronic  bulletin  board  at  (202) 
586-7853.  They  are  also  available  for 
inspection  and  copying  in  the  Office  of 
Natural  Gas  &  Petroleum  Import  & 
Export  Activities,  Docket  Room  3E-033, 


Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC  on  February  12, 
2001. 

CiifFord  P.  Tomaszewski, 

Manager,  Natural  Gas  Regulation,  Office  of 
Natural  Gas  &■  Petroleum  Import  &■  Export 
Activities,  Office  of  Fossil  Energy. 


Appendix— Orders  Granting  Import/Export  Authorizations 

(DOE/FE  Authority] 


Order 
No. 


1665 
1664 


Date 
Issued 


1/22/01 
1/26/01 


Importer/Exporter 
FE  Docket  No. 


Transco      Energy      Marketing 

Company  01-01-NG-. 
Selkirk    Cogen    Partners,    LP. 

01-02-NG. 


Import 
Volume 


730  Bcf 

57Bcf 


Export 
Volume 


Comments 


Import  from  Canada  beginning  on  February  7,  2001,  and  ex- 
tending through  February  6,  2003 

Import  and  export  a  combined  total  from  and  to  Canada,  begin- 
ning on  January  29,  2001 ,  and  extending  through  January  28, 
2003 


:  T?  Doc.  01-4005  Filed  2-15-01;  8:45  am] 
BILLING  COOE  6450-«1-P 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

[OE-PS36-01 GO90000] 

innovative  Technologies  for 
Conversion  of  Biomass  to  Fuels  and 
Chemicais 

AGENCY:  Golden  Field  Office,  Office  of 
Energy  Efficiency  and  Renewable 
Energy,  Department  of  Energy  (DOE). 
ACTION:  Notice  of  request  for 
applications  for  research  and 
development  projects  in  support  of  the 
DOE  Biomass  Program. 

summary:  The  Office  of  Fuels 
Development  is  funding  a  competitive 
financial  assistance  program  in  support 
of  the  DOE  Biomass  Program.  Proposals 
are  requested  under  the  Supplemental 
Announcement  Nimiber  04,  Innovative 
Technologies  for  Conversion  of  Biomass 
to  Fuels  and  Chemicals,  to  the  Broad 
Based  Solicitation  DE-PS36- 
01GO90000  that  is  anticipated  to  result 
in  the  award  of  several  cooperative 
agreements  in  Fiscal  Year  2001. 
DATES:  Applications  should  be 
submitted  as  described  in  the 
Supplemental  Announcement  by  March 
27, 2001. 

FOR  FURTHER  INFORMATION  CONTACT:  U.S. 
Department  of  Energy,  Golden  Field 
Office,  1617  Cole  Boulevard,  Golden, 
CO  80401-3393.  The  Project  Engineer  is 


Andrew  Trenka,  FAX  (303)  275-4753  or 
e-mail  at  andy_trenka@nrel.gov.  The 
Contract  Specialist  is  Andrea  Lucero, 
FAX  (303)  275-4788  or  e-mail  at 
andrea_lucero@nrel.gov.  The 
Supplemental  Annoimcement  can  be 
obtained  irom  the  Golden  Field  Office 
website  at  www.golden.doe.gov/ 
businessopportunities.html  under 
"Solicitations." 

SUPPLEMENTARY  INFORMATION: 

Background  Information:  The  Office 
of  Fuels  Development  of  the  Department 
of  Energy  Office  of  Energy  Efficiency 
and  Renewable  Energy  (EERE)  is 
supporting  the  issuance  of  this 
Supplemental  Announcement  to  the 
EERE  Broad  Based  Solicitation  for 
Submission  of  Financial  Assistance 
Applications  Involving  Research, 
Development  and  Demonstration,  DE- 
PS36-01GO90000.  The  Broad  Based 
Solicitation  contains  information  that 
must  be  used  in  conjunction  with  this 
Supplemental  Announcement  when 
applying  for  an  award.  Thus,  in  order  to 
prepare  a  complete  application,  it  is 
mandatory  to  comply  with  requirements 
of  the  overall  Broad  Based  Solicitation 
document,  DE-PS36-01GO90000,  found 
on  the  DOE  Golden  Field  Office  Home 
Page  at  http://www.golden.doe.gov/ 
businessopportunities.html  under 
"Solicitations",  as  well  as  with  the 
requirements  of  this  Supplemental 
Announcement  04  docimient. 

Under  this  Supplemental 
Announcement,  DOE  is  soliciting 
applications  to  support  innovative 
technologies  that  will  increase  the 
efficiency  and/or  lower  the  cost  of 
producing  and  converting  biomass  to 


transportation  fuels  and  chemicals.  The 
three  specific  areas  of  interest  for  this 
solicitation  include  the  following: 
pretreatment  fundamentals;  biomass 
sugars  technologies;  and  microbial 
strain  development. 

Award  under  this  Supplemental 
Announcement  will  be  Cooperative 
Agreements  with  a  term  of  up  to  12 
months.  University-led  efforts  with 
participation  of  industry  and  other  non- 
federal research  organizations  are 
strongly  encoiu-aged.  A  minimum  cost 
share  of  20%  of  the  total  project  cost  is 
required  under  the  Supplemental 
Announcement.  Awards,  if  any,  will 
result  from  a  merit  review  process 
applied  to  the  applications. 

The  Supplemental  Announcement 
can  be  obtained  fi-om  the  Golden  Field 
Office  website  at  www.golden.doe.gov/ 
businessopportunities.html  under 
"Solicitations." 

Issued  in  Golden,  Colorado  on  January  25, 
2001. 

lerry  L.  Zimmer, 

Director,  Office  of  Acquisition  and  Financial 

Assistance. 

[FR  Doc.  01-4002  Filed  2-15-01;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

[DE-PS36-01 GO90000] 

Financial  Assistance  Applications 
Involving  Research,  Devetopment,  and 
Demonstration;  Hydrogen  Technical 
Analysis 

AGENCY:  Golden  Field  Office,  Office  of 
Energy  Efficiency  and  Renewable 
Energy,  Department  of  Energy  (DOE). 
ACTION:  Notice  of  request  for  financial 
assistance  solicitation. 

SUMMARY:  The  Hydrogen  Program  of  the 
DOS  Office  of  Energy  Efficiency  and 
Renewable  Energy  (EERE)  is  issuing  a 
Supplemental  Annoimcement  (06)  to 
the  EERE  Fiscal  Year  2001  Broad  Based 
Solicitation  for  Submission  of  Financial 
Assistance  Applications  Involving 
Research,  Development  and 
Demonstration,  DE-PS36-01GO90000, 
dated  November  27,  2000.  Under  this 
Supplemental  Announcement  06,  titled 
"Hydrogen  Technical  Analysis,"  DOE  is 
seeking  applications  for  technical 
analysis  in  two  specific  areas  that  can 
advance  hydrogen  production,  storage, 
and  utilization  technologies.  Analysis  is 
requested  in  the  areas  of:  (1) 
Gasification  of  certain  materials 
followed  by  hydrogen  production,  and 
(2)  hydrogen  infrastructure  development 
that  may  be  enabled  by  the  installation 
of  fuel  cells  in  federal  buildings  and  in 
vehicles. 

DATES:  DOE  expects  to  issue  the 
Supplemental  Announcement  on 
February  07,  2001.  The  closing  date  of 
the  Supplemental  Annoimcement  is 
March  21,  2001. 
ADDRESSES:  The  Supplemental 
Annoimcement  will  be  posted  on  the 
DOE  Golden  Field  Office  Home  Page  at 
http://www.golden .  doe.gov/ 
businessopportunjties.btml  under 
"Solicitations". 

FOR  FURTHER  INFORMATION  CONTACT:  Beth 
H.  Dwyer,  Contracting  Officer,  at 
Facsimile  303-275-4788  or  e-mail 
Beth_Dwyer@nrel.gov. 

SUPPLEMENTARY  INFORMATION:  DOE  will 
undertake  this  effort  imder  provisions  of 
the  Hydrogen  Future  Act  of  1996,  Public 
Law  104-271. 

DOE  anticipates  selecting  up  to  three 
Applications  for  negotiation  toward  an 
award  tmder  this  Supplemental 
Announcement.  Each  award  will  be  a 
Cooperative  Agreement  with  a  term  of 
one  or  two  calendar  years  (crossing  up 
to  three  fiscal  years),  depending  on  the 
area  of  analysis,  as  described  in  the 
Supplemental  Announcement.  A 


minimiim  cost  share  of  20%  of  the  total 
project  cost  is  required  for  an 
Application  to  be  considered  for  award 
imder  this  Supplemental 
Announcement.  Subject  to  availability, 
the  total  DOE  cost  share  contribution  for 
all  awards  is  anticipated  to  be  up  to 
$200,000  in  Fiscal  Year  2001,  $400,000 
in  2002,  and  $200,000  in  2003.  For  each 
individual  award,  the  maximum  DOE 
cost  share  contribution  is  anticipated  to 
be  no  more  than  $150,000  per  calendar 
year,  or  a  total  of  $300,000. 

All  information  regarding  the 
Supplemental  Announcement  will  be 
posted  on  the  DOE  Golden  Field  Office 
Home  page  at  the  address  identified  in 
the  ADDRESSES  section  of  this  notice. 

Issued  in  Golden,  Colorado  on  January  31, 
2001. 

Mattiiew  A.  Barron, 
Contracting  Officer,  Golden  Field  Office. 
[FR  Doc.  01-4003  Filed  2-15-01;  8:45  am] 

BHJJNQ  CODE  64S0-01-P 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

Superconductivity  Program  for  Electric 
PoDver  Systems 

AGENCY:  Golden  Field  Office,  Office  of 
Energy  Efficiency  and  Renewable 
Energy,  Department  of  Energy  (DOE). 
ACnON:  Supplemental  Announcement 
05  to  the  Fiscal  Year  2001  Broad  Based 
Solicitation  for  Submission  of  Financial 
Assistance  Applications  Involving 
Research,  Development  and 
Demonstration  for  the  Office  of  Energy 
Efficiency  and  Renewable  Energy,  DE- 
PS36-01GO90000. 

SUMMARY:  The  U.S.  Department  of 
Energy,  pursuant  to  the  DOE  Financial 
Assistance  Rules,  10  CFR  600.8,  is 
announcing  its  intention  to  solicit 
applications  for  the  DOE 
Superconductivity  Partnership  Initiative 
(SPI)  Program.  The  selected  applicants 
will  receive  financial  assistance  under  a 
cooperative  agreement  with  EKDE. 

DATES:  Supplemental  Announcement  05 
will  be  issued  February  9,  2001. 
ADDRESSES:  To  obtain  a  copy  of 
Supplemental  Annoimcement  05  once  it 
is  issued,  interested  parties  must  access 
the  Golden  Field  Office  Application, 
Award  and  Solicitation  page  at  http:// 
www.golden .  doe.gov/ 
businessopportunities.html,  click  on 
"solicitations"  and  then  locate 
Supplemental  Announcement  05.  DOE 
does  not  intend  to  issue  written  copies 
of  the  Supplemental  Announcement. 


SUPPLEMENTARY  INFORMATION:  DOE 
Office  of  Energy  Efficiency  and 
Renewable  Energy,  (EERE)  is  pursuing, 
through  the  issuance  of  this 
Supplemental  Announcement,  the 
development  of  a  wide  range  of  electric 
power  and  industrial  equipment, 
incorporating  significant  high 
temperature  superconductive  (HTS) 
components  or  sub-systems  through  its 
Superconductivity  Program.  A 
minimum  cost  share  of  50%  of  the  total 
project  cost  is  required  for  an 
Application  to  be  considered  for  award 
under  this  Supplemental 
Aimouncement.  DOE  intends  that  its 
industry  partners  will  be  vertically 
integrated  teams  composed  of 
equipment  manufacturers,  HTS  wire 
and  coil  suppliers,  component 
suppliers,  and  end  users  (primarily 
utilities).  Applicant  teams  may  avail 
themselves  of  the  technical  expertise 
and  capabilities  of  the  DOE  National 
Laboratories  via  a  Cooperative  Research 
and  Development  Agreement.  A 
laboratory  could  contribute  specialized 
capabilities,  facilities,  or  equipment  to 
the  project  that  would  complement  the 
partnership's  needs.  These  teams  would 
carry  out  the  multi-year  technology 
developmental  effiirts,  consisting  of 
design,  construction,  installation  and 
testing  phases.  DOE  anticipates  that 
awards  will  be  made  to  teams  for 
projects  ranging  in  size  from  hundreds 
of  thousands  of  dollars  to  several 
million  dollars  per  year  and  for  project 
periods  of  up  to  four  years.  Subject  to 
the  availability  of  funds,  it  is  anticipated 
that  the  DOE  funding  share  for  these 
efforts  will  be  no  more  than  $5.5  million 
in  the  first  year,  and  no  more  than  $9 
million  for  each  of  the  following  3  years. 
Awards  under  this  Supplemental 
Announcement  will  be  cost-shared 
cooperative  agreements  between  DOE 
and  the  prime  of  the  industry-led  team. 
Supplemental  Announcement  05  will 
include  complete  information  on  the 
program  including  technical  aspects, 
funding,  application  preparation 
instructions,  application  evaluation 
criteria,  and  other  factors  that  will  be 
considered  when  selecting  applications 
for  funding.  No  pre-application 
conference  is  planned. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  McDermott,  Contract  Specialist, 
at  303-275-4732,  e-mail 
jim_mcdennott@nrel.gov.  Responses  to 
questions  will  be  made  by  amendment 
to  the  Supplemental  Announcement 
and  will  be  posted  on  the  DOE  Golden 
Field  Office  Home  Page  listed  above. 
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Issued  in  Golden,  Colorado  on  February  5, 
2001. 

Jerry  2Ummer,  « 

Director,  Office  of  Acquisition  and  Financial 
Assistance. 

(FR  Doc.  01-4001  Filed  2-15-01;  8:45  am] 

MLLING  COOE  64S0-01-P 


DEPART1MENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ICOO-547-001,  FERC-S47] 

Information  Collection  Submitted  for 
Review  and  Request  for  Comments 

February  12.  2001. 

AGENCY:  Federal  Energy  Regulatory 
Commission. 

ACTION:  Notice  of  submission  for  review 
of  the  Office  of  Management  and  Budget 
(OMB)  and  request  for  comments. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission) 
has  submitted  the  energy  information 
collection  listed  in  this  notice  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  under  the  provisions 
of  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13). 
Any  interested  person  may  file 
comments  on  the  collection  of 
information  directly  with  OMB  and 
should  address  a  copy  of  those 
comments  to  the  Commission  as 
explained  below.  The  Commission  did 
not  receive  comments  in  response  to  an 
earlier  Federal  Register  notice  of 
September  5,  2001  (65  FR  53708-09) 
and  has  made  a  notation  in  this 
submission. 

DATES:  Comments  regarding  this 
collection  are  best  assured  of  having 
their  full  effect  if  received  on  or  before 
March  19,  2001. 

ADDRESSES:  Address  comments  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Federal  Energy 
Regulatory  Commission  Desk  Officer, 
725  17th  Street,  NW.,  Washington  DC 
20503.  A  copy  of  the  comments  should 
also  be  sent  to  Federal  Energy 
Regulatory  Commission,  Office  of  the 
Chief  Information  Officer,  Attention: 
Mr.  Michael  Miller,  CI-1,  888  First 
Street  NE.,  Washington,  DC  20426.  Mr. 
Miller  may  be  reached  by  telephone  at 
(202)  208-1415,  by  fax  at  (202)  208- 
2425,  and  by  e-mail  at 
mike. millei^ferc. fed.  us. 

8UPPl£MENTARY  INFORMATION: 


Descriptioii 

The  energy  information  collection 
submitted  to  OMB  for  review  contains: 

1.  Collection  of  Information:  FERC- 
547  "Gas  Pipeline  Rates:  Refund  Report 
Requirements." 

2.  Sponsor  Federal  Energy  Regulatory 
Commission. 

3.  Control  No.:  1902-0084.  The 
Commission  is  requesting  reinstatement, 
without  change,  of  the  previously 
approved  data  collection  for  which 
approval  expired  July  31,  2000,  and  a 
three-year  approval  of  the  collection  of 
data.  This  is  a  mandatory  information 
collection  requirement. 

4.  Necessity  of  Collection  of 
Information:  Submission  of  the 
information  is  necessary  to  enable  the 
Commission  to  carry  out  its 
responsibilities  in  implementing 
provisions  of  Section  4,5,  and  16  of  the 
Natural  Gas  Act  (NGA).  Refund  Reports 
are  required  to  carry  out  the  refund 
obligation  policy  in  Section  4(e)  of  the 
NGA.  Refunds  are  created  due  to  the 
difference  between  pipeline  rates 
collected  and  subject  to  refund  and  firm 
rates  set  by  the  Commission.  The 
refunds  are  flowed  through  by  the 
following  means:  (a)  Pursuant  to 
settlement  agreements,  and  (b)  legal 
requirements.  The  Commission  uses  the 
data  to  insure  the  pass-through  to  gas 
consumers  of  refunds  that  are  required 
to  correct  rates  charged  by  pipelines. 
The  data  provided  by  the  respondents 
are  used  to  monitor  the  progress  that  is 
being  made  to  make  those  refunds  and 
to  assure  that  refunds  are  being  made  in 
compliance  with  the  Commission's 
regulatory  functions.  The  Commission  is 
committed  to  insuring  that  refunds 
owed  by  pipelines,  to  their  customers 
are  made  as  expeditiously  as  possible, 
in  order  to  hasten  their  ultimate  pass- 
through  to  residential  customers  and 
other  end-users.  The  data  required  to  be 
filed  for  the  refund  report  is  specified  by 
18  Code  of  Federal  Regulations  (CFR) 
154.501. 

(5)  Respondent  Description:  The 
respondent  universe  currently 
comprises  approximately  75  natural  gas 
pipeline  companies. 

6.  Estimated  Burden:  5,625  total 
burden  hours,  75  respondents,  75 
responses  aimually,  1  hour  per 
response. 

Authority:  Sections  4,  5  and  16  of  the  NGA 
(15  U.S.C.  717-717W). 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  01-3911  Filed  2-15-01;  8:45  am] 

BHJJNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER01-791-000] 

Allegfieny  Energy  Supply  Conemaugh, 
LLC;  Notice  of  Issuance  of  Order 

February  12,  2001. 

Allegheny  Energy  Supply 
Conemaugh,  LLC  (Allegheny 
Conemaugh)  submitted  for  filing  a  rate 
schedule  under  which  Allegheny 
Conemaugh  will  engage  in  wholesale 
electric  power  and  energy  transactions 
at  market-based  rates.  Allegheny 
Conemaugh  also  requested  waiver  of 
various  Commission  regulations.  In 
particular,  Allegheny  Conemaugh 
requested  that  the  Commission  grant 
blanket  approval  under  18  CFR  part  34 
of  all  futiire  issuances  of  securities  and 
assumptions  of  liability  by  Allegheny 
Conemaugh. 

On  February  1,  2001,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Corporate  Applications, 
Office  of  Markets,  Tari^  and  Rates, 
granted  requests  for  blanket  approval 
under  Part  34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Allegheny  Conemaugh 
should  file  a  motion  to  intervene  or 
protest  with  the  Federal  Energy 
Regulatory  Conmiission,  888  First 
Street,  NE.,  Washington,  DC  20426,  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214). 

Absent  a  request  for  hearing  within 
this  period,  Allegheny  Conemaugh  is 
authorized  to  issue  securities  and 
assume  obligations  or  liabilities  as  a 
guarantor,  indorser,  surety,  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issuance  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  the 
applicant,  and  compatible  with  the 
public  interest,  and  is  reasonably 
necessary  or  appropriate  for  such 
purposes. 

llie  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  aiffected  by  continued 
approval  of  Allegheny  Conemaugh's 
issuances  of  securities  or  assumptions  of 
liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  March 
5,2001. 
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Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE.. 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at 
http://www.ferc.fed.us/online/rims.htm 
(call  202-208-2222  for  assistance). 

Linwood  A.  Watson,  Jr.. 

Acting  Secretary. 

[FR  Doc.  01-3914  Filed  2-15-01;  8:45  am] 

MUJNQ  COM  S717-01-M 


DEPARTMENT  OF  ENERGY 

FMaral  Energy  Regulatory 
Commission 


[Dodnt  No.  CP01-79-000] 

ANR  Pipeline  Company;  Notice  of 
Application 

February  12,  2001. 

Take  notice  that  on  February  1,  2001, 
ANR  Pipeline  Company  (ANR).  500 
Renaissance  Center,  Detroit  Michigan 
48243.  filed  in  Docket  No.  CPOl-79- 
000,  an  application,  pursuant  to  section 
7(c)  of  the  Natural  Gas  Act  and  Part  157 
of  the  Federal  Energy  Regulatory 
Commission's  Regulations  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  ANR  to  construct 
and  operate  certain  pipeline  focilities  in 
Wisconsin,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection.  This  filing  may  be  viewed 
on  the  web  at 

http://www.ferc.fed.  us/online/rims.htm. 
(Call  202-208-2222  for  assistance.) 

ANR  proposes  to  construct  and 
operate  approximately  222  miles  of  20- 
inch  diameter  pipeline  to  serve  a 
proposed  gas-fired  power  plant  to  be 
constructed  by  Badger  Generating 
Company,  LLC.  in  Kenosha  County. 
Wisconsin.  The  proposed  facilities 
consist  of  12.8  niiles  of  pipeline  looping 
ANR's  Racine  Lateral  which  extends 
from  ANR's  mainline  in  Racine  Coimty. 
Wisconsin,  to  Kenosha,  Wisconsin,  and 
an  additional  9.5  miles  of  pipeline 
connecting  to  the  power  plant.  ANR 
states  that  the  pipeline  will  enable  ANR 
to  provide  gas  transportation  service  to 
the  plant  and  will  have  a  capacity  of  up 
to  210  Mmcf  of  natiiral  gas  per  day. 
ANR  explains  that  the  proposed 
facilities  are  needed  to  provide  a  fuel 
source  to  a  power  generation  plant  that 
will  meet  the  growing  electric 
generation  requirements  of  the  Midwest. 
ANR  estimates  the  cost  of  the  proposed 
facilities  at  approximately  $19.5 
million.  ANR  requests  that  the  FERC 
issue  a  certificate  by  October  2001,  so 


that  the  plant  may  become  operational 
by  the  summer  of  2003. 

Any  questions  regarding  this 
application  should  be  directed  to 
Richard  W.  Porter,  Assistant  Vice 
President,  Rates  and  Regulatory  Affairs, 
at  (313)  496-2473,  ANR  Pipeline 
Company,  500  Renaissance  Center, 
Detroit,  Michigan  48243. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
apphcation  should  on  or  before  March 
5,  2001,  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426,  a 
motion  to  intervene  or  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214)  and  the  regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  any  proceeding 
must  file  a  motion  to  intervene  in 
accordance  with  the  Commission's 
rules.  Beginning  November  1,  2000, 
comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See  18  CFR  385.2001(a)(l)(iii) 
and  the  Commission's  website  at  http:/ 
/www.ferc.fed.us/efi/doorbell.htm. 

A  person  obtaining  intervenor  status 
will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  issued  by  the 
Commission,  filed  by  the  applicant,  or 
filed  by  all  other  intervenors.  An 
intervenor  can  file  for  rehearing  of  any 
Commission  order  and  can  petition  for 
court  review  of  any  such  order. 
However,  an  intervenor  must  serve 
copies  of  comments  or  any  other  filing 
it  makes  with  the  Commission  to  every 
other  intervener  in  the  proceeding,  as 
well  as  filing  an  original  and  14  copies 
with  the  Commission. 

A  person  does  not  have  to  intervene, 
however  in  order  to  have  comments 
considered,  a  person,  instead,  may 
submit  two  copies  of  such  conunents  to 
the  Secretary  of  the  Commission. 
Commenters  will  be  placed  on  the 
Commission's  environmental  mailing 
list,  will  receive  copies  of 
environmental  dociiments,  and  wiU  be 
able  to  participate  in  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Commenters  will  not  be  required  to 
serve  copies  of  filed  docimients  on  all 
other  parties.  However,  Commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
commission,  and  will  not  have  the  right 


to  seek  rehearing  or  appeal  the 
Commission's  final  order  to  a  Federal 
court.  , 

The  Commission  will  consider  all 
comments  and  concerns  equally, 
whether  filed  by  Commenters  or  those 
requesting  intervenor  status.  Take 
further  notice  that,  pursuant  to  the 
authority  contained  in  and  subject  to  the 
jurisdiction  conferred  upon  the 
Commission  by  sections  7  and  15  of  the 
Natural  Gas  Act  and  the  Commission's 
Rules  of  Practice  and  Procedure,  a 
hearing  will  be  held  without  further 
notice  before  the  Commission  or  its 
designee  on  this  application  if  no 
motion  to  intervene  is  filed  within  the 
time  required  herein,  if  the  Commission 
on  its  own  review  of  the  matter  finds 
that  a  grant  of  the  certificate  authority 
is  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given.  Under  the  procedure  herein 
provided  for,  unless  otherwise  advised 
it,  will  be  uimecessary  for  ANR  to 
appear  or  be  represented  at  the  hearing. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  01-3907  Filed  2-15-01;  8:45  am] 

MtUNG  COOe  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DoclMt  No.  EL01-36-000] 

Coral  Power,  LLC,  Enron  l>ower 
Martcsting,  inc.,  Arizona  Public  Service 
Company,  Cargiii-Aiilant,  LLC,  San 
Diego  Gas  &  Electric  Company,  Avista 
Ertergy,  inc.,  Sempra  Enei^  Trading 
Corp.,  PacMCorp,  Constellation  Power 
Source,  Complainants,  v.  Cailfomia 
Power  Exchange  Corpixation, 
RespoTKlent;  Notice  of  Complaint 

February  12,  2001. 

Take  notice  that  on  February  8,  2001, 
Coral  Power,  L.L.C.,  Enron  Power 
Marketing,  Inc.,  Arizona  Public  Service 
Company,  Cargill-Alliant,  LLC,  San 
Diego  Gas  k  Electric  Company,  Avista 
Energy,  Inc.,  L.L.C.,  Sempra  Energy 
Trading  Corp.  PacifiCorp,  and 
Constellation  Power  Source 
(Complainants)  filed  a  complaint  and 
request  for  expedited  relief  under 
Section  206  of  the  Federal  Power  Act, 
16  U.S.C.  824e  (1994),  and  Section  206 
of  the  Commission's  Rules  of  Practice 
and  Procediue,  18  CFR  385.206,  seeking 
a  determination  that  attempts  being 
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made  by  the  California  Power  Exchange 
Corporation  (CalPX)  to  chargeback  to 
sellers  into  the  CalPX  market  pursuant 
to  Section  5.3  of  Schedule  2  of  the 
CalPX  Tariff  for  defaults  of  Southern 
California  Edison  Company  (SCE)  and 
other  defaulting  parties  are 
unauthorized  by  the  CalPX  Tariff  and 
are  unjust  and  imreasonable  under 
current  circumstances  in  California. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
must  be  filed  on  or  before  February  28, 
2001.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
also  be  viewed  on  the  Internet  at  http:/ 
/www. fere. fed. us/online/rims.htm  (call 
202-208-2222)  for  assistance.  Answers 
to  the  complaint  shall  also  be  due  on  or 
before  February  28,  2001. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  01-3912  Filed  2-15-01;  8:45  am] 

BKUNO  COOE  enr-oi-u 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01-227-000] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Proposed  Changes 
In  FERC  Gas  Tariff 

February  12,  2001. 

Take  notice  that  on  February  8,  2001, 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  to 
be  part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1 ,  certain  tariff 
sheets  listed  on  Appendix  A  to  the 
filing,  to  be  effective  March  12,  2001. 

Natxu^l  states  that  the  purpose  of  this 
filing  is  to  revise  Rate  Schedule  FRSS, 
so  that  customers  can  elect  a  "storage- 
only"  option  in  lieu  of  a  delivered 
storage  service.  Customers  can  then  use 
separately  contracted  transportation 
(including  released  capacity)  for 
deliveries  of  gas  withdrawn  from 
storage.  Deliveries  to  the  city-gate  or  to 


an  end-use  facility  may  still  be  made  on 
a  firm  no-notice  basis,  provided  the 
Shipper  meets  the  requirements  in  the 
new  Section  7.5(b)  Rate  Schedule  FRSS. 

Natiiral  states  that  copies  of  the  filing 
have  been  mailed  to  its  customers  and 
interested  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www. fere. fed.  us/efi/doorbell.htm. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  01-3910  Filed  2-15-01;  8:45  am] 

BIUJNG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ES01-16-000] 

Ogden  Energy  Group,  Inc.;  Notice  of 
Issuance  or  Order 

February  12,  2001. 

On  January  8,  2001,  Ogden  Energy 
Group,  Inc.  (Ogden)  submitted  for  filing 
an  application  pursuant  to  section  204 
of  the  Federal  Power  Act.  In  its 
application,  Ogden  also  requested 
waiver  of  various  Commission 
regulations.  In  particular,  Ogden 
requested  that  the  Commission  grant 
blanket  approval  under  18  CFR  part  34 
of  all  futiue  issuances  of  seciuities  and 
assumptions  of  liability  by  Ogden. 

On  February  2,  2001,  piu^uant  to 
delegated  authority,  the  Director, 
Division  of  Corporate  Application, 
Office  of  Markets,  Tariffs  and  Rates, 
granted  requests  for  blanket  approval 
under  part  34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 


or  to  protest  the  blanket  approval  of 
issuance  of  securities  or  assumptions  of 
liability  by  Ogden  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214). 

Absent  a  request  for  hearing  within 
this  period,  Ogden  is  authorized  to  issue 
securities  and  assume  obligations  or 
liabilities  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Ogden's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  March 
5,2001. 

Copies  of  the  full  text  of  the  Order  are 
available  bom  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE., 
Washington.  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at  http:/ 
/www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

Linwood  A.  Watson,  Jr. 

Acting  Secretary. 

[FR  Doc.  01-3913  Filed  2-15-01;  8:45  am] 

MLUNG  COOE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -226-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Tariff  Filing 

February  12,  2001. 

Take  notice  that  on  February  7.  2001 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1,  Twenty- 
First  Revised  Sheet  No.  28.  effective 
February  1.  2001. 

Transco  states  that  the  purpose  of  the 
instant  filing  is  track  rate  changes 
attributable  to  storage  service  purchased 
from  Texas  Eastern  Transmission 
Corporation  under  its  Rate  Schedule  X- 
28  the  costs  of  which  are  included  in 
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the  rates  and  charges  payable  under 
Transco's  Rate  Schedule  S-2.  The  filing 
is  being  made  pursuant  to  tracking 
provisions  under  Section  26  of  the 
General  Terms  and  Conditions  of 
Transco's  Third  Revised  Volume  No.  1 
Tariff.  Transco  states  that  included  in 
Appendix  B  attached  to  the  filing  is  the 
explanation  and  details  regarding  the 
computation  of  the  Rate  Schedule  S-2 
rate  changes. 

Transco  states  that  copies  of  the  filing 
are  being  mailed  to  each  of  its  S-2 
customers  and  interested  State 
Conunissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regiilatory  Conmiission, 
888  First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conmiission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc/fed.us/efi/doorbell.htm. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  01-3909  Filed  2-15-01;  8:45  am] 

aiUJNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Cotnmlsslon 

[Doclwt  Nos.  RPOO-494-000,  RP01-13-000 
and  RP01-13-001] 

Williams  Gas  Pipelines  Central,  Inc.; 
Notice  of  Tecfmlcal  Conference 

February  12.2001. 

On  August  16,  2000.  Williams  Gas 
Pipelines  Central,  Inc.  (Williams) 
submitted  a  filing  to  comply  with  Order 
No.  637.  Several  parties  have  protested 
various  aspects  of  Williams'  filing. 
Subsequently,  on  October  2.  2000, 
Williams  submitted  a  filing  in  Docket 


No.  RPOl-1 3-000  to  comply  with  Order 
Nos.  587-G  and  587-L.  The 
Commission  accepted  the  587-L  filing 
subject  to  further  consideration  in 
Williams'  Order  No.  637  proceeding  and 
required  Williams  to  make  a  further 
compliance  filing.  On  November  27, 
2000,  in  Docket  No.  PROl-13-001. 
Williams  submitted  the  required 
compliance  filing.       ^ 

Take  notice  that  a  technical 
conference  to  discuss  the  various  issues 
raised  by  Williams'  filings  will  be  held 
on  Thursday.  February  22.  2001,  at  9 
a.m.,  in  a  room  to  be  designated  at  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  D.C. 
20426. 

Among  the  major  areas  to  be 
addressed  is  Williams'  segmentation 
proposal.  Therefore,  Williams  should 
provide  current  maps  of  its  system  and 
be  prepared  to  discuss  their  system's 
operations.  Parties  protesting  aspects  of 
Williams'  filings  are  invited  to  present 
alternative  proposals. 

All  interested  persons  and  Staff  are 
permitted  to  attend. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  01-3908  Filed  2-15-01;  8:45  am] 

BILUNO  CODE  8717-0t-4l 


DEPARTMENT  OF  ENGERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG01-1 19-000,  «t  al.] 

Indian  Mesa  Power  Partners  II  LP,  et 
al.;  Electric  Flate  and  Corporate 
Regulation  FHIngs 

February  9,  2001. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Indian  Mesa  Power  Partners  II  LP 

[Docket  No.  EG01-119-000] 

Take  notice  that  on  February  7,  2001, 
Indian  Mesa  Partners  11  LP,  13000 
Jameson  Road,  Tehachapi,  California 
93561  (Indian  Mesa  II).  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  Part  365  of  the 
Comnussion's  regulations. 

Indian  Mesa  II  is  an  indirect 
subsidiary  company  of  Enron  Corp. 
Indian  Mesa  11  will  build  and  own  a 
wind  turbine  generation  facility  (the 
"Indian  Mesa  n  Facility")  near  Iiaan, 
Texas.  The  Indian  Mesa  II  Facility  will 
consist  of  ninety  (90)  wind  turbines, 
with  an  aggregate  nameplate  capacity  of 
approximately  one  htmdred  thirty-five 


(135)  megawatts.  Electric  energy 
produced  by  the  Indian  Mesa  n  Facility 
will  be  sold  to  Enron  Power  Marketing, 
Inc. 

Comment  date:  March  2,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  New  Haven  Harbor  Power  LLC 

[Docket  No.  EGOl-1 20-000] 

Take  notice  that  on  February  8,  2001, 
New  Haven  Harbor  Power  LLC  (NHHP) 
filed  with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  section  32 
of  the  Public  Utility  Holding  Company 
Act  of  1935  (PUHCA)  and  Part  365  of 
the  Commission's  regulations. 

As  more  fully  explained  in  the 
application,  NHHP  is  a  limited  liability 
company  that  will  be  engaged  either 
directly  or  indirectly  and  exclusively  in 
the  business  of  owning  and  operating 
electric  generation  facilities  located  in 
New  Haven,  Connecticut. 

Comment  date:  March  2,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

3.  NRG  Connecticut  Power  Assets  LLC 

(Docket  No.  EGO  1-1 2 1-000) 

Take  notice  that  on  February  8,  2001, 
NRG  Connecticut  Power  Assets  LLC 
(NRG  Connecticut)  filed  vdth  the 
Federal  Energy  Regulatory  Commission 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  section  32  of  the  Public 
Utility  Holding  Company  Act  of  1935 
(PUHCA)  and  Part  365  of  the 
Commission's  regulations. 

As  more  fully  explained  in  the 
application,  NRG  Connecticut  is  a 
limited  liability  company  that  will  be 
engaged  either  directly  or  iikdirectly  and 
exclusively  in  the  business  of  owning 
and  operating  electric  generation 
facilities  located  in  Bridgeport  and  New 
Haven,  Connecticut. 

Comment  date:  March  2,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

4.  Bridgejrart  Harbor  Power  LLC 

[Docket  No.  EGOl-122-OOOl 

Take  notice  that  on  February  8,  2001, 
Bridgeport  Harbor  Power  LLC  (BHP) 
filed  with  the  Federal  Energy  Regulatory 
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Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  section  32 
of  the  Public  Utility  Holding  Company 
Act  of  1935  (PUHCA)  and  Part  365  of 
the  Commission's  regulations. 

As  more  fully  explained  in  the 
application,  BHP  is  a  limited  liability 
company  that  will  be  engaged  either 
directly  or  indirectly  and  exclusively  in 
the  business  of  owning  and  operating 
electric  generation  facilities  located  in 
Bridgeport,  Connecticut. 

Comment  date:  March  2,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the. 
adequacy  or  acciu^cy  of  the  application. 

$.  American  Transmission  Company, 
LLC 

[Docket  No.  ES01^19-000l 

Take  notice  that  on  February  5,  2001, 
American  Transmission  Company,  LLC 
(ATCo.)  submitted  an  application 
pursuant  to  section  204  of  the  Federal 
Power  Act  requesting  authorization  to 
issue  no  more  than  $400  million  of  long- 
term  notes  and  to  engage  in  short-term 
debt  financing  in  an  amount  not  to 
exceed  $125  million,  with  an  aggregate 
amount  of  debt  not  to  exceed  $400 
million. 

ATCo.  also  requests  a  waiver  of  the 
Commission  competitive  bidding  and 
negotiated  placement  requirements  at  18 
CFR  34.2. 

Comment  date;  February  26,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

C.  Craig  G.  Matthews 

pocket  No.  ID-3601-OOOl 

Take  notice  that  on  February  5 ,  2001 , 
Craig  G.  Matthews  filed  an  Abbreviated 
Application  for  Authorization  to  Hold 
Interlocking  Positions  pursuant  to 
Section  305(b)  of  the  Federal  Power  Act. 

Comment  date:  March  7,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Illinois  Power  Company 

[Docket  No.  EROl-722-OOll 

Take  notice  that  on  February  6,  2001, 
Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatiu-, 
Illinois  65251-2200,  submitted  an 
amendment  to  its  original  filing  in  this 
proceeding.  Illinois  Power  states  that 
the  amendment  consists  of  revised 
specifications  to  four  Service 
Agreements  for  Firm  Long-Term  Point- 
To-Point  Transmission  Service  with 
Dynegy  Power  Marketing  Inc.  (DPM)  for 
the  piupose  of  clarifying  receipt  and 
delivery  points. 


Illinois  Power  states  that  a  copy  of 
this  filing  has  been  sent  to  DPM. 

Comment  date:  February  26,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Illinois  Power  Company 

[Docket  No.  EROl-1119-OOl] 

Take  notice  that  on  February  6,  2001, 
Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatur, 
Illinois  65251-2200,  tendered  for  filing 
revised  specifications  to  seven  Firm 
Long-Term  Point-To-Point  Transmission 
Service  Agreements  with  Dynegy  Power 
Marketing  Inc.  (DPM),  for  the  purpose  of 
clarifying  receipt  and  delivery  points. 

Illinois  Power  states  that  a  copy  of 
this  filing  has  been  sent  to  DPM. 

Comment  date:  February  26,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Consolidated  Edison  Company  of 
New  York,  Inc. 

(Docket  No.  EROl-471-002] 

Take  notice  that  on  February  6,  2001, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  tendered  for 
filing  a  re-conformed  rate  schedule  in 
the  above-referenced  docket. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
Central  Hudson. 

Comment  date:  February  27,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Consolidated  Edison  Company  of 
New  York,  Inc. 

[Docket  No.  EROl-129-002] 

Take  notice  that  on  February  6,  2001 , 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  tendered  for 
filing  a  revised  rate  schedule  in  the 
above-listed  docket. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
NYPA. 

Comment  date:  February  23,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Carolina  Power  &  Light  Company 

[Docket  Nos.  EROO-3537-003  and  OA96- 
198-006] 

Take  notice  that  on  February  2,  2001, 
Carolina  Power  &  Light  Company 
(CP&L),  tendered  for  filing  a  revised 
refund  report  in  this  docket. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Commission 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  date:  February  23,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


12.  ONEOK  Power  Maiiwting  Company 

[Docket  No.  ER98-3897-O07] 

Take  notice  that  on  February  2,  2001, 
ONEOK  Power  Marketing  Company 
(OPMC),  tendered  for  filing  Notification 
of  Change  in  Status  in  compliance  with 
the  reporting  requirements  of  the 
Federal  Energy  Regulatory 
Commission's  Letter  Order  dated 
September  8,  1998.  OPMC  plans  to 
construct  a  gas-fired  power  plant  in 
Logan  County,  Oklahoma  with  peak 
capacity  of  338  Mw.  OPMC  also  intends 
to  sell  energy  and  capacity  from  the  new 
generation  facility  at  market  based  rates 
under  its  FERC  Rate  Schedule  No.  2. 

Comment  date:  February  23,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Consolidated  Edison  Company  of 
New  York,  Inc. 

[Docket  No.  EROl-1 30-002] 

Take  notice  that  on  February  6,  2001, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  tendered  for 
filing  a  re-conformed  rate  schedule  in 
the  above-referenced  docket. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
LIPA. 

Comment  date:  February  27,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Deseret  Generation  &  Transmission 
Co-operative,  Inc 

[Docket  No.  EROl-1133-001] 

Take  notice  that  on  February  2,  2001, 
Deseret  Generation  &  Transmission  Co- 
operative, Inc.  (Deseret),  tendered  for 
filing  a  Long-Term  Service  Agreement 
between  Deseret  and  Kanab  City,  Utah. 
Deseret  requests  that  the  Commission 
accept  this  filing  as  a  service  agreement 
under  the  Company's  Market-Based  Rate 
Tariff,  designated  Service  Agreement 
No.  8  to  FERC  Electric  Tariff,  Original 
Volume  No.  3. 

Deseret  requests  an  effective  date  of 
January  3,  2001. 

Comment  date:  February  23,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Sempra  Energy  Resources 

[Docket  No.  EROl-1 178-000] 

Take  notice  that  on  February  6,  2001, 
Sempra  Energy  Resources  (SER), 
tendered  for  filing  pursuant  to  Rule  205, 
18  CFR  385.205,  a  petition  for  waivers 
and  blanket  approvals  under  various 
regulations  of  the  Commission  and  for 
an  order  accepting  its  FERC  Electric 
Rate  Schedule  No.  1  authorizing  SER  to 
make  sales  at  market-based  rates. 

SER  has  requested  waiver  of  the 
Commission's  Regulations  to  permit  an 
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effective  date  of  sixty  days  from  the  date 
of  this  filing. 

SER  intends  to  sell  electric  power  and 
ancillary  services  at  wholesale.  In 
transactions  where  SER  sells  electric 
power  or  ancillary  services  it  proposes 
to  make  such  sales  on  rates,  terms,  and 
conditions  to  be  mutually  agreed  to  with 
the  purchasing  party.  Rate  Schedule  No. 
1  provides  for  the  sale  of  energy  and 
capacity  and  ancillary  services  at  agreed 
prices. 

Comment  date:  February  27,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  American  Transmission  Systems, 
Inc. 

[Docket  No.  EROl-1 1 79-000] 

Take  notice  that  on  February  6,  2001, 
American  Transmission  Systems,  Inc., 
tendered  for  filing  a  Service  Agreement 
to  provide  Firm  Point-to-Point 
Transmission  Service  for  FirstEnergy 
Services  Corp.,  the  Transmission 
Customer.  Services  are  being  provided 
under  the  American  Transmission 
Systems,  Inc.,  Open  Access 
Transmission  Tariff  submitted  for  filing 
by  the  Federal  Energy  Regulatory 
Commission  in  Docket  No.  ER99-2647- 
000. 

The  proposed  effective  date  imder  the 
Service  Agreement  is  January  22,  2001 
for  the  above  mentioned  Service 
Agreement  in  this  filing. 

Comment  date:  February  27,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  American  Transmission  Systems, 
Inc. 

[Docket  No.  ERO 1-1 180-000] 

Take  notice  that  on  February  6,  2001, 
American  Transmission  Systems,  Inc., 
tendered  for  filing  a  Service  Agreement 
to  provide  Non-Firm  Point-to-Point 
Transmission  Service  for  FirstEnergy 
Services  Corp.,  the  Transmission 
Customer.  Services  are  being  provided 
under  the  American  Transmission 
Systems,  Inc.,  Open  Access 
Transmission  Tariff  submitted  for  filing 
by  the  Federal  Energy  Regulatory 
Commission  in  Docket  No.  ER99-2647- 
000. 

The  proposed  effective  date  under  the 
Service  Agreement  is  January  22,  2001 
for  the  above  mentioned  Service 
Agreement  in  this  filing. 

Comment  date:  February  27,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  MidAmerican  Energy  Company 

[Docket  No.  EROl-1 181-000) 

Take  notice  that  on  February  6,  2001, 
MidAmerican  Energy  Company 


(MidAmerican),  tendered  for  filing  with 
the  Commission  a  Notice  of 
Cancellation  pursuant  to  Section  35.15 
of  the  Commission's  Regulations. 

MidAmerican  requests  that  the 
following  rate  schedule  be  canceled 
effective  as  of  11:59  p.m.  on  April  30, 
2001: 

1.  Unit  Participation  Agreement  dated 
August  12, 1991  between  Iowa  Public 
Service  Company  (a  predecessor 
company  of  MidAmerican)  and 
Interstate  Power  Company  (a 
predecessor  company  of  Alliant  Energy 
Company).  This  Agreement  has  been 
designated  as  MidAmerican  Rate 
Schedule  No.  80. 

MidAmerican  has  mailed  a  copy  of 
this  filing  to  Alliant  Energy,  the  Iowa 
Utilities  Board,  the  Illinois  Commerce 
Commission  and  the  South  Dakota 
Pubhc  Utilities 

Comment  date:  February  27,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Doswell  Limited  Partnership 

[Docket  No.  EROl-1 182-000] 

Take  notice  that  on  February  6,  2001, 
Doswell  Limited  Partnership  (Doswell), 
tendered  for  filing,  pursuant  to  Section 
205  of  the  Federal  Power  Act,  an 
executed  Service  Agreement  (the 
Service  Agreement)  between  Doswell 
and  Virginia  Electric  and  Power 
Company. 

Doswell  requests  that  the  Commission 
accept  for  filing  the  Service  Agreement 
as  Doswell's  Rate  Schedule  FERC  No.  4 
to  be  effective  as  soon  as  possible,  but 
in  no  event  later  than  sixty  (60)  days 
&t>m  the  date  of  filing. 

Comment  date:  February  27,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Celerity  Energy  of  New  Mexico,  LLC 

[Docket  No.  EROl-1183-OOOl 

Take  notice  that  on  February  6,  2001, 
Celerity  Energy  of  New  Mexico,  LLC 
(Celerity),  petitioned  the  Commission 
for  acceptance  of  Celerity  Rate  Schedule 
FERC  No.  1;  the  granting  of  certain 
blanket  approvals,  including  the 
authority  to  sell  electricity  at  market- 
based  rates;  and  the  waiver  of  certain 
Commission  Regulations. 

Celerity  intends  to  engage  in 
wholesale  electric  power  and  energy 
purchases  and  sales  as  a  marketer. 
Celerity  is  85  percent  owned  by 
Caterpillar  Power  Systems,  Inc.,  which 
produces  electric  power  generation 
equipment,  and  15  percent  owned  by 
Celerity  Energy,  an  Oregon  LLC,  which 
engages  in  the  business  of  distributed 
generation  products  and  services. 


Comment  date:  February  27,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Niagara  Mohawk  Power 
Corporation 

[Docket  No.  EROl-1184-OOOl 

Take  notice  that  on  February  6,  2001, 
Niagara  Mohawk  Power  Corporation 
tendered  for  filing  an  Interconnection 
Agreement  between  Niagara  Mohawk 
Power  Corporation  and  International 
Paper  Company  for  the  Ticonderoga 
generating  facility,  dated  as  of  June  26, 
2000. 

Niagara  Mohawk  Power  Corporation 
requests  an  Interconnection  Agreement 
effective  date  of  June  26,  2000.  To  the 
extent  necessary,  Niagara  Mohawk 
requests  waiver  of  the  Commission 
requirement  that  a  rate  schedule  be  filed 
not  less  than  60  days  or  more  than  120 
days  frt>m  its  effective  date. 

Comment  date:  February  27,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Illinois  Power  Company 

[Docket  No.  EROl-1 185-000] 

Take  notice  that  on  February  5,  2001, 
Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatur, 
Illinois  65251-2200,  tendered  for  filing 
with  the  Commission  a  Service 
Agreement  for  Non-Firm  Point-To-Point 
Transmission  Service  and  a  Service 
Agreement  for  Firm  Short-Term  Point- 
To-Point  Transmission  Service  entered 
into  with  Split  Rock  Energy  LLC 
pursuant  to  Illinois  Power's  Open 
Access  Transmission  Tariff. 

Illinois  Power  requests  an  effective 
date  of  January  25,  2001  for  the 
Agreements  and  accordingly  seeks  a 
waiver  of  the  Commission's  notice 
requirement. 

Comment  date:  February  27,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Deseret  Generation  &  Transmission 
Co-operative,  Inc. 

[Docket  No.  EROl-1186-OOOl 

Take  notice  that  on  February  6,  2001, 
Deseret  Generation  &  Transmission  Co- 
operative, Inc.  (Deseret),  tendered  for 
filing  a  Amendment  to  Service 
Agreement  No.  7  to  Deseret's  FERC 
Electric  Tariff,  Original  Volume  No.  3, 
amending  a  Confirmation  Agreement 
between  Deseret  and  Utah  Associated 
Municipal  Power  Systems  (UAMPS)  for 
a  firm  power  sale  pursuant  to  the 
Western  Systems  Power  Pool  Agreement 
(WSPP  Agreement). 

Deseret  requests  an  effective  date  of 
February  1,  2001. 
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Comment  date:  February  27,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Arizona  Public  Service  Company 

(Docket  No.  EROl-1187-OOOj 

Take  notice  that  on  February  6,  2001, 
Arizona  Public  Service  Company  (APS), 
tendered  for  filing  with  the  Commission 
its  notice  of  termination  of  the 
California  Power  Exchange  Corporation 
(PX)  Participation  Agreement, 
Addendiuns  to  the  PX  Participation 
Agreement  and  the  PX  Meter  Service 
Agreement. 

Comment  date:  February  27,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Avista  Corp. 

[Docket  No.  EROl-1 188-000] 

Take  notice  that  on  February  6,  2001 
Avista  Corp.  (AVA),  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  executed  Service 
Agreements  for  Short-Term  Firm  and 
Non-Firm  Point-To-Point  Transmission 
Service  imder  AVA's  Open  Access 
Transmission  Tariff — FERC  Electric 
Tariff,  Volume  No.  8  with  Pacific 
Northwest  Generating  Cooperative. 

AVA  requests  the  Service  Agreements 
be  given  a  respective  effective  date  of 
January  23,  2001. 

Comment  date:  February  27,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Mid-Continent  Area  Power  Pool 

[Docket  Nos.  OA97-163-012,  ER97-1162- 
011  and  OA97-658-0121 

Take  notice  that  on  February  2,  2001, 
the  Mid-Continent  Area  Power  Pool 
(MAPP),  tendered  for  filing  notice  to  the 
Commission  of  certain  procedural 
changes  related  to  MAPP  Schedule  F  to 
the  Restated  Agreement. 

A  copy  of  the  notification  was  served 
on  all  parties  in  the  above-referenced 
proceedings  and  the  state  public  service 
commissions  located  in  the  MAPP 
region. 

Comment  date:  February  23,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 


determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  01-3906  Filed  2-14-01;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6945-4] 

Agency  Information  Collection 
Activities;  0MB  Responses 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  docvunent  annoimces  the 
Office  of  Management  and  Budget's 
(OMB)  responses  to  Agency  clearance 
requests,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  ONffl  control  ntunbers  for  EPA's 
regulations  are  listed  in  40  CFR  part  9 
and  48  CFR  Chapter  15. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Farmer  at  260-2740,  or  email  at 
Farmer.sandy@epa.gov,  and  please  refer 
to  the  appropriate  EPA  Information 
Collection  Request  (ICR)  Number. 
SUPPLEMENTARY  INFORMATION: 

OMB  Responses  to  Agency  Clearance 
Requests 

OMB  Approvals 

EPA  ICR  No.  1953.02;  Best 
Management  Practices  Alternatives, 
Effluent  Limitations  Guidelines  and 
Standards,  Oil  and  Gas  Extraction  Point 
Source  Category;  in  40  CFR  part  435; 
was  approved  01/02/2001;  OMB  No. 
2040-0230;  expires  01/31/2004. 

EPA  ICR  No.  1755.04;  Regulatory 
Reinvention  Pilots  (Project  XL) 
Amendment:  Proposed  Rule  for  US 
Filter  Recovery  Services;  in  40  CFR 
parts  262-265,  268,  270,  273,  and  279; 
was  approved  01/08/2001;  OMB  No. 
2010-0026;  expires  02/28/2002. 

EPA  ICR  No.  1948.02;  National 
Primary  Drinking  Water  Regulations: 


Arsenic  and  Clarifications  to 
Compliance  and  New  Source 
Contaminants  Monitoring;  in  40  CFR 
part  141;  was  approved  01/018/2001; 
OMB  No.  2040-0231;  expires  01/31/ 
2004. 

EPA  ICR  No.  1907.02;  Recordkeeping 
and  Reporting  Requirements  Regarding 
the  Sulfur  Content  of  Motor  Vehicle 
Gasoline  under  the  Tier  2  Rule;  in  40 
CFR  part  80,  40  CFR  part  86;  as 
approved  01/18/2001;  OMB  No.  2060- 
0437;  expires  01/31/2004. 

EPA  ICR  No.  1926.02;  Reporting  and 
Recordkeeping  Requirements  for 
Standards  of  Performance  for  New 
Stationary  Soiut:es:  Commercial  and 
Industrial  Solid  Waste  Incineration 
(CISWI)  Units;  in  40  CFR  part  60, 
subpart  CCCC;  as  approved  01/18/2001; 
OMB  No.  2060-0450;  expires  01/31/ 
2004. 

EPA  ICR  No.  1927.02;  Reporting  and 
Recordkeeping  Requirements  for  the 
Emission  Guidelines  for  Existing 
Commercial  and  Industrial  Solid  Waste 
bicineration  (CISWI)  Units;  in  40  CFR 
part  60,  subpart  DDDD;  was  approved 
01/18/2001;  expires  01/31/2004. 

EPA  ICR  No.  1704.05;  Alternate 
Threshold  for  Low  Annual  Reportable 
Amoimts;  Toxic  Chemical  Release 
Reporting;  in  40  CFR  part  372;  was 
approved  01/18/2001;  OMB  No.  2070- 
0143;  expires  01/31/2003. 

EPA  ICR  No.  1924.02;  Hazardous 
Waste  Listing  for  Chlorinated  Aliphatics 
Production  Wastes;  in  40  CFR  part 
268.7,  40  CFR  part  261.32  and.  40  CFR 
264.73(b)(3);  was  approved  01/18/2001; 
OMB  No.  2050-0173;  expires  01/31/ 
2004. 

EPA  ICR  No.  1854.02;  Reporting  and 
Recordkeeping  Requirements  of  the 
Consolidated  Federal  Air  Rule  for  the 
Synthetic  Organic  Chemical 
Manufactvuing  Industry;  in  40  CFR  part 
60,  subparts  Ka,  Kb,  W,  DDD,  Iff,  NNN, 
RRR,  40  CFR  part  61.  subparts  V,  Y.  and 
BB,  and  40  CFR  part  63,  subparts  F,  G, 
and  H;  was  approved  01/19/2001;  OMB 
No.  2060-0443;  expires  01/31/2004. 

EPA  ICR  No.  1572.05;  Hazardous 
Waste  Specific  Unit  Requirements,  and 
Special  Waste  Processes  and  Types;  in 
40  CFR  parts  261,  264,  265  and  266;  was 
approved  12/22/2000;  OMB  No.  2050- 
0050;  expires  12/31/2003. 

EPA  ICR  No.  1959.01;  National  Listing 
of  Advisories/Fish  and  Wildlife 
Advisories;  was  approved  01/23/2001; 
OMB  No.  2040-0226;  expires  01/31/ 
2004. 

EPA  ICR  No.  0597.07;  Tolerance 
Petitions  for  Pesticides  on  Food/Feed 
Crops  and  New  Inert  Ingredients;  in  40 
CFR  parts  177  and  180;  was  approved 
01/23/2001;  OMB  No.  2070-0024; 
expires  01/31/2003. 
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EPA  ICR  No.  1214.05;  Pesticide 
Product  Registration  Maintenance  Fee; 
was  approved  01/23/2001;  OMB  No. 
2070-0100;  expires  01/31/2004. 

EPA  ICR  No.  0616.07;  Compliance 
Requirements  for  Child  Resistant 
Packaging;  in  40  CFR  part  157;  was 
approved  01/23/2001;  OMB  No.  2070- 
0052;  expires  01/31/2004. 

EPA  ICR  No.  1790.02:  NESHAP  for 
Phosphoric  Acid  Manufecturing  and 
Phosphate  Fertilizers  Production,  in  40 
CFR  part  63,  subparts  AA  and  BE;  was 
approved  01/24/2001;  OMB  No.  2060- 
0361;  expires  01/31/2004. 

EPA  ICR  No.  1066.03;  NSPS  for 
Ammonium  Sulfate  Manufactiuing 
Plants;  in  40  CFR  part  60,  subpart  PP; 
was  approved  01/24/2001;  OMB  No. 
2060-0032;  expires  01/31/2004. 

EPA  ICR  No.  1797.02;  NSPS  for 
Petroleum  Liquids  for  which 
Construction,  Reconstruction,  or 
Modification  Commenced  after  June  11; 
in  40  CFR  part  60,  subpart  K;  was 
approved  01/24/2001;  expires  01/31/ 
2004. 

EPA  ICR  No.  1056.07;  NSPS  for  Nitric 
Acid  Plants,  in  40  CFR  part  60,  subpart 
G;  was  approved  01/24/2001;  OMB  No. 
2060-0019;  expires  01/31/2004. 

EPA  ICR  No.  1678.04;  NESHAP  for 
Magnetic  Tape  Manufacturing 
Operations;  in  40  CFR  part  63,  subpart 
EE;  was  approved  01/24/2001;  OMB  No. 
2060-0326;  expires  01/31/2004. 

EPA  ICR  No.  1783.02;  MACT— 
Flexible  Polyurethane  Form  Product;  in 
40  CFR  part  63,  subpart  III:  was 
approved  01/24/2001;  OMB  No.  2060- 
0357;  expires  01/31/2004. 

EPA  ICR  No.  1664.04;  The  National 
Oil  and  Hazardous  Substances  Pollution 
Contingency  Plan;  in  40  CFR  part 
300.900,  subpart  J;  was  approved  01/24/ 
2001;  OMB  No.  2050-0141;  expires  01/ 
31/2004. 

EPA  ICR  No.  1799.02;  NESHAP/ 
MACT  Mineral  Wool  Production;  in  40 
CFR  part  63,  subpart  DDD;  was 
approved  01/24/2001;  OMB  No.  2060- 
0362;  expires  01/31/2004. 

EPA  ICR  No.  1717.03;  NESHAP  for 
Site  Waste  and  Recovery  Operations;  in 
40  CFR  part  63,  subpart  DD;  was 
approved  01/24/2001;  OMB  No.  2060- 
0313;  expires  01/31/2004. 

Short  Term  Extensions 

EPA  ICR  No.  1056.06;  NSPS  FOR 
Nitric  Acid  Plants;  in  40  CFR  part  60, 
subpart  G;  OMB  No.  2060-0019;  on  10/ 
26/2000  OMB  extended  the  expiration 
date  through  01/31/2001. 

EPA  ICR  No.  1012.06;  Polychlorinated 
Biphenyls  (PCBs)  Disposal  Permitting 
Regulation;  in  40  CFR  part  761;  OMB 
No.  2070-0011;  on  11/22/2000  OMB 


extended  the  expiration  date  through 
03/31/2001. 

EPA  ICR  No.  1503.03;  Data 
Acquisition  for  Registration:  in  40  CFR 
part  158:  OMB  No.  2070-0122;  on  12/ 
22/2000  OMB  extended  the  expiration 
date  through  03/31/2001. 

EPA  ICR  No.  0586.08;  Preliminary 
Assessment  Information  Rule  (PAIR) — 
TSCA  Section  8(a);  in  40  CFR  part  712; 
OMB  No.  2070-0054;  on  12/22/2000 
OMB  extended  the  expiration  date 
through  03/31/2001. 

Comments  Filed 

EPA  ICR  No.  1968.01;  Hazardous 
Waste  Listings  for  Wastes  from  the 
Production  of  Inorganic  Chemicals;  in 
40  CFR  part  261;  on  01/18/2001  OMB 
filed  a  comment  under  comment  No. 
2050-0174.  Note,  this  is  not  an  OMB 
approval  number. 

EPA  ICR  No.  1974.01;  NESHAP  for 
Cellulose  Products  Manufacturing;  in  40 
CFR  part  63,  subpart  A,  G,  and  H;  on  01/ 
24/2001  OMB  file  a  comment  under 
comment  No.  2060-0444.  Note,  this  is 
not  an  OMB  approval  number. 

EPA  ICR  No.  1964.01:  Reporting  and 
Recordkeeping  Requirements  of  the 
NESHAP  from  Wet-formed  Fibeiglass; 
on  01/24/2001  OMB  file  a  comment 
imder  comment  No.  2060-0440.  Note, 
this  is  not  an  OMB  approval  number. 

Comment  Filed  and  Continue 

EPA  ICR  No.  1189.08;  Requirements 
for  Zinc  Fertilizers  Made  from  Recycled 
Hazardous  Secondary  Materials 
(Proposed  Rule);  in  40  CFR  part  261.4; 
OMB  No.  2050-0052;  on  01/18/2001 
OMB  filed  a  comment/continue  action 
pending  review  of  the  final  rule. 

Withdmwal/Continue 

EPA  ICR  No.  1363.09;  Toxic  Chemical 
Release  Reporting,  Recordkeeping, 
Supplier  Notification  and  Petitions 
under  Section  313  of  the  Emergency 
Planning  and  Community  Right-to- 
Know  Act  (EPRA);  in  40  CFR  part  372; 
on  01/18/2001  OMBs  action  reads:  This 
ICR  is  withdrawn  because  there  is 
already  an  approved  ICR  for  this 
collection  that  authorizes  the  collection 
through  01/31/2003. 

Dated:  February  9,  2001. 
Oscar  Morales, 

Director,  Collection  Strategies  Division. 
|FR  Doc.  01-3985  Filed  2-15-01;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6615-5] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency 

Office  of  Federal  Activities,  General 

Information  (202)  564-7167  or 

www.epa.gov/oeca/ofa 

Weekly  receipt  of  Environmental  Impact 
Statements  Filed  February  05,  2001 
Through  February  09,  2001  Pursuant 
to  40  CFR  1506.9. 

EIS  No.  010039,  Draft  EIS,  FAA,  FL,  Fort 
Lauderdale — Hollywood  International 
Airport,  Proposed  Expansion  of 
Runway  9R-2FL  and  other  Associated 
Improvements,  Funding,  Broward 
County,  FL,  Comment  Period  Ends: 
April  20,  2001,  Contact:  Bart  Vemace 
(407)  812-6331. 

EIS  No.  010040,  Final  EIS,  BOP,  ID, 
Terre  Haute  United  States 
Penitentiary  (USP),  Proposal  to 
Construct  and  Operate  960  Beds 
Facilities  along  with  a  Special 
Confinement  Unit  of  100-120  Beds  to 
Alleviating  Overcrowding,  Vigo 
County,  Terra  Haute,  ID,  Wait  Period 
Ends:  March  19,  2001,  Contact:  David 
J.  Dorworth  (202)  514-6470. 

EIS  No.  010041,  Draft  EIS,  FHW.  MI,  I- 
94/Rehabilitation  Project, 
Transportation  Improvements  to  a  6.7 
miles  portion  of  1-94  from  east  1-96 
west  end  to  Conner  Avenue  on  the 
east  end,  Funding  and  NPDES  Permit, 
City  of  Detroit,  Wayne  County,  MI, 
Comment  Period  Ends:  April  02, 
2001,  Contact:  James  Kirschensteiner 
(517)  377-1880. 

EIS  No.  010042,  Final  EIS,  FHW,  MI. 
Boardman  River  Crossing  Mobility 
Study,  Improve  the  East-West 
MobUity  across  the  Boardman  River, 
COE  Permit.  Traverse  City  and  Grand 
Traverse  County,  MI ,  Wait  Period 
Ends:  March  19,  2001,  Contact:  James 
A.  Kirschensteiner  (517)  377-1880. 

EIS  No.  010043,  Final  EIS,  TVA, 
Adoption — Disposition  of  Surplus 
Highly  Enriched  Uranium,  TVA 
proposes  to  obtain  33  Metric  Tons  of 
Highly  Enriched  Uranium  (HEU)  to 
blend  down  to  Low  Enriched 
Uraniimi  (L£U)  and  Fabricated  to  Fuel 
for  use  in  Nuclear  Reactors  at  Browns 
Ferry  Nuclear  Plant,  Wait  Period 
Ends:  March  19,  2001,  Contact:  Bruce 
L.  Yeager  (423)  632-8051.  Tennessee 
Valley  Authority  (TVA)  has  adopted  a 
portion  of  the  Diepartment  of  Energy's 
FEIS  #960298  filed  06-21-96.  TVA 
was  not  a  Cooperating  Agency  for  the 
above  final  EIS.  Recirculation  of  the 
document  is  necessary  under 
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§  1506.3(b)  of  the  Council  on 
Environmental  Quality  Regulations. 
EIS  No.  010044,  Final  Supplement, 
NPS,  MS,  Natchez  Trace  Parkway, 
Update  Information  on  the 
Construction  of  Section  3P13  (Old 
Agency  Road),  City  of  Ridgeland, 
Madison  Coimty,  MS,  Wait  Period 
Ends:  March  19,  2001,  Contact: 
Wendell  A.  Simpson  (662)  680-4004. 
EIS  No.  010045,  Draft  EIS,  EPA, 
.  Proposed  Rule  on  Environmental 
Impact  Assessment  of 
Nongovernmental  Activities  in 
Antarctica,  To  implement  the  Protocol 
on  Environmental  Protection  to  the 
Antarctic  Treaty  of  1959,  Comment 
Period  Ends:  April  02.  2001,  Contact: 
B.  Katherine  Biggs  (202)  564-7144. 

Dated:  February  13,  2001. 
loseph  C.  Montgomery, 

Director,  NEPA  Compliance  Division,  Office 

of  Federal  Activities. 

[FR  Doc.  01-3999  Filed  2-15-01;  8:45  am) 

BNJJNG  CODE  6S60-S0-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6615-6] 

Environmental  impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  pursuant  to  the  Environmental 
Review  Process  (ERP),  imder  section 
309  of  the  Clean  Air  Act  and  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  aT 
(202)  564-7167. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in 
Federal  Register  dated  April  14,  2000 
(65  FR  20157). 

Draft  EISs 

ERP  No.  D-AFS-J65327-CO  Rating 
EC2,  Baylor  Park  Blowdown  Project, 
Salvage  and  Treat  Down  and  Damaged 
Timber,  To  Reduce  Impact  of  Spruce 
Beetles,  Implementation,  White  River 
National  Forest,  Sopris  and  Rifle  Ranger 
Districts,  Garfield,  Mesa,  and  Pitkin 
Counties,  CO. 

Summary:  EPA  expressed 
environmental  concerns  about  potential 
impacts  from  road  construction  on 
water  quality,  watershed  health  and 
wetlands. 

ERP  No.  D-AFS-K39064-CA  Rating 
LO,  Manunoth  Creek  Revised  Instream 
FloW  Requirements,  Implementation  for 
Point  of  Measurement  and  Place  of  Use, 
Mammoth  Lakes,  Mono  County,  CA. 


Summary:  EPA  has  no  objections  to 
the  proposed  project. 

ERP  No.  D-EPA-E90016-NC  Rating 
NA,  New  Wilmington  Ocean  Dredged 
Material  Disposal  Site,  Designation, 
Wilmington  Harbor,  North  Carolina 
State  Port  and  the  Military  Ocean 
Terminal  (Sunny  Point  (MOTSU),  NC. 

Summary:  EPA  EISs  are  not  subject  to 
309  review. 

ERP  No.  D-FHW-C401 52-NJ  Rating 
EC2,  NJ-52(1)  Causeway  (known  as 
MacArthur  Boulevard)  Construction 
Project,  between  NJ-9  in  Somers  Point, 
Atlantic  County  to  Bay  Avenue  in 
Ocean  City  City,  Cape  May  County, 
Funding,  COE  Section  404  and  10 
Permits,  USCGD  Permit,  Atlantic  and 
Cape  May  Coimties,  NJ. 

Summary:  EPA  raised  concerns  with 
the  project  based  on  purpose  and  need 
and  alternatives,  wetlands,  water 
quality,  coastal  zone,  and  ciunulative 
impacts. 

ERP  No.  D-FHW-C40153-NY  Rating 
EC2,  NY-22  Transportation 
Improvement,  from  1-684  to  north  of 
County  Road  65,  Doansburg  Road, 
Construction,  COE  Section  404  Permit, 
Town  of  Southeast,  Putnam  Coimty,  NY. 

Summary:  EPA  raised  concerns  with 
the  project  based  on  direct  and  growth 
induced  impacts  to  water  quality  and 
the  New  York  City  Watershed. 

ERP  No.  D-FHW-F40784-OH  Rating 
EC2.  OH-7  (LAW-7)  Relocation,  OH-7 
and  OH-527  to  a  point  Northeast  of 
Rome  Township  and  OH-607  from  East 
Huntington  Bridge  to  an  Interchange 
with  proposed  OH-7  and  OH-7  75, 
Funding,  Lawrence  County,  OH. 

Summary:  EPA  expressed  concern 
due  to  potential  wetland  impacts. 

ERP  No.  D-FTA-F40390-MN  Rating 
EC2,  Northstar  Transportation  Corridor 
Project,  Improvements  fitjm  downtown 
Minneapolis  to  the  St.  Cloud  area  along 
Trunk  Highway  (TH)  10/47  and  the 
Burlington  Northern  Santa  Fe  (BNSF) 
Railroad  Transcontinental  Route, 
Connecting  the  Hiawatha  Light  Rail 
Transit  (LRT)  Line  at  a  Multi-Modal 
Station.  Minneapolis/St.  Paul  (MSP) 
International. 

Summary:  EPA  expressed  concern  for 
and  requested  additional  information 
regarding;  storm  water  management; 
wetland  mitigation;  air  quality;  and 
cimiulative  impact  analysis. 

ERP  No.  D-HUD-C85043-NY  Rating 
EC2. 1105-1135  Warburton  Avenue, 
River  Club  Apartment  Complex 
Development  and  Operation,  Fimding, 
City  of  Yonkers,  Westchester  County, 
NY. 

Summary:  EPA  expressed  concerns 
regarding  the  draft  EIS's  lack  of  an 
Environmental  Justice  analysis  as 
required  by  Executive  Order  12898.  EPA 


requested  that  the  final  EIS  include  an 
EJ  analysis  in  order  to  ensure  that  EJ 
issues  if  identified  would  be  addressed 
or  mitigated. 

ERP  No.  D-HUD-K89062-CA  Rating 
EC2,  North  Hollywood  Arts  and 
Entertainment  District  Project. 
Construction  and  Operation,  North 
Hollywood  Redevelopment  Project,  City 
of  Los  Angeles,  CA. 

Summary:  EPA  expressed  concerns 
regarding  the  information  supporting 
the  air  quality  conformity  determination 
and  requested  that  this  information  be 
provided  in  the  final  EIS. 

ERP  No.  D-NOA-K91 008-00  Rating 
EC2,  Pelagic  Fisheries  of  the  Western 
Pacific  Region,  Fishery  Management 
Plan,  To  Analyze  Longline  Fisheries, 
Commercial  Troll  and  Recreational  Troll 
Fisheries,  Commercial  Pelagic 
Handliner  and  Commercial  Pole  and 
Line  Skipjack  Fishery,  Hawaii, 
American  Samoa,  Guam  and 
Commonwealth  of  the  Northern  Mariana 
Island. 

Summary:  EPA  expressed  concerns 
regarding  proposed  changes  to  the  plan 
and  requested  additional  information  on 
the  Biological  Opinion  for  sea  tiirtles 
and  the  Hawaii  longline  fishery  and  the 
relationship  between  this 
comprehensive  planning  effort  and 
similar  ongoing  or  planned  revisions  to 
related  fishery  management  plans  in  the 
Western  Pacific  Region  and  Pacific 
Coast. 

ERP  No.  D-SFW-K64020~CA  Rating 
EC2,  Metro  Air  Park  Habitat 
Conservation  Plan,  Issuance  of  an 
Incidental  Take  Permit,  To  Protect, 
Conserve  and  Enhance  Fish,  Wildlife 
and  Plants  and  their  Habitat,  Natomas 
Basin,  Sacramento  County,  CA. 

Summary:  EPA  expressed  concerns 
regarding  cumulative  impacts, 
compliance  with  Section  404  Wetland 
requirements,  conformity  with  regional 
air  quality  plans,  adequate  and  sound 
science,  and  species  population 
viability.  EPA  recommended  better 
integration  with  the  Natomas  Basin 
Habitat  Conservation  Planning  and  a 
commitment  to  planned  growth  which 
is  town-centered,  transit  and  pedestrian 
oriented,  and  has  a  greater  mix  of 
housing,  commercial  and  retail  uses  that 
could  significantly  enhance  the  benefits 
of  the  Metro  Air  Park  and  Natomas 
Basin  habitat  conservation  planning 
efforts. 

ERP  No.  DB-NOA-B9101 7-00  Rating 
EC2,  Atlantic  Sea  Scallop  Fishery 
Management  Plan  (FMP),  Updated 
Information,  Framework  Adjustment  14 
to  adjust  the  aimual  Amendment  7  day- 
at-sea  allocation  for  2001  and  2002  and 
to  re-open  portions  of  the  Hudson 
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Canyon  and  Virginia/North  Carolina 
Areas  for  Scallop  Fishing. 

Summary:  EPA  had  environmental 
concerns  regarding  the  plan  and 
requested  additional  information  on 
jrield,  total  allowable  catch,  observers, 
water  quality,  gear  and  vessel  trip 
reports. 

ERP  No.  DR-FTA-K40237-CA  Rating 
ID,  Orange  County  Centerline  Project, 
Transportation  Improvements,  Revised 
Alternatives,  Advanced  Rail  Transit  in 
the  Heart  of  Orange  County,  CA. 

Summary:  EPA  foimd  that  the 
docimient  adequately  discussed  the 
environmental  impacts  of  the  proposed 
pro)ect 

Final  EISs 

ERP  No.  F-AFS-F65027-MN.  Uttle 
East  Creek  Fuel  Reduction  Project,  Plan 
to  Grant  Access  Across  Federal  Land  to 
Non-Federal  Landowners, 
Implementation,  LaCroix  Ranger 
District,  Superior  National  Forest,  Saint 
Louis  County,  MN. 

Summary:  EPA  expressed  lack  of 
objections  to  the  proposed  project. 

ERP  No.  F-AFS-L65289-00.  Interior 
Columbia  Basin  Ecosystem  Management 
Projects,  Updated  and  New  Information 
on  Three  Management  Alternatives, 
Implementation,  WA,  OR,  ID  and  MT. 

Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 

fiHP  No.  F-FRC-F03008-00.  Guardian 
Pipeline  Project,  Proposal  to  Construct 
and  Operate  an  Interstate  Natural  Gas 
Pipeline  that  would  extend  from  Joliet 
(Will  County),  IL  and  Ixonia  (Jefferson 
County),  WI. 

Summary:  EPA  continues  to  express 
objections  due  to  potential  cimiulative 
impacts  and  the  lack  of  adequate 
mitigation  for  forested  wetlands  and 
upland  forest  impacts. 

ERP  No.  F-UAF-J11018-WY.  F.  E. 
Warren  Air  Force  Base  Deactivation  and 
EKsmantlement  of  the  Peacekeeper 
Missile  System,  To  Comply  with  the 
Strategic  Arms  Reduction  Treaty 
(START),  Laramie,  Platte  and  Goshen 
Coimties,  WY. 

Summary:  EPA  had  no  additional 
comments  on  the  FEIS. 

Dated:  February  13,  2001. 
Joseph  C  Montgomery, 
Director,  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 

(FR  Doc.  01-4000  Filed  2-15-01;  8:45  am] 
8IUJNQ  COOe  6660-SO-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-00698;  FRL-6787-61 

Notice  Of  Avallabirity  of  Region  ill 
Strategic  Agriculturai  initiative  Granta 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  EPA  Region  III  is  announcing 
the  availability  of  approximately 
$200,000  in  fiscal  year  (FY)  2001  grant/ 
cooperative  agreement  funds  under 
section  20  of  the  Federal  Insecticide, 
Fungicide,  and  Rodentidde  Act  (FIFRA) 
as  amended,  (the  Act),  for  grants  to 
States  and  federally  recognized  Native 
American  Tribes  for  research,  public 
education,  training,  monitoring, 
demonstrations,  and  studies.  For 
convenience,  the  term  "State"  in  this 
notice  refers  to  all  eligible  applicants. 
DATES:  In  order  to  be  considered  for 
funding  during  the  FY  2001  award 
cycle,  all  applications  must  be  received 
by  EPA  Region  III  on  or  before  March 
19,  2001.  EPA  will  make  its  award 
decisions  t>y  March  30,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Racine  L.  Davis,  Environmental 
Protection  Agency,  Region  III,  Mail 
Code  3WC32,  1650  Arch  Street, 
Philadelphia,  PA  19103-2029; 
telephone:  (215)  814-5797;  e-mail 
addiBss:  davis.racine6epa.gov. 
SUPPLEMENTMIY  INFORMATION: 

I.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  to  eligible  applicants  who 
primarily  operate  out  of  and  will 
conduct  the  project  in  one  of  the 
following  Region  III  States:  Delaware, 
District  of  Columbia,  Maryland, 
Pennsylvania,  Virginia,  and  West 
Virginia. 

n.  Availability  of  FY  2001  Funds 

With  this  publication,  EPA  Region  III 
is  annoimcing  the  availability  of 
approximately  $200,000  in  grant/ 
cooperative  agreement  funds  for  FY 
2001.  The  Agency  has  delegated  grant 
making  authority  to  the  EPA  Regional 
Offices.  EPA  Region  III  is  responsible  for 
the  solicitation  of  interest,  the  screening 
of  proposals,  and  the  selection  of 
projects.  Grant  guidance  will  be 
provided  to  all  applicants  along  with 
any  supplementary  information  Region 
III  may  wish  to  provide.  All  applicants 
must  address  the  criteria  listed  under 
Unit  IV.B.  of  this  dociunent.  Interested 
applicants  should  contact  the  Regional 
Strategic  Agricultural  Initiative 


coordinator  listed  under  Unit  V.  of  this 
document  for  more  information. 

m.  Eligible  Applicants 

In  accordance  with  the  Act  "... 
Federal  agencies,  universities,  or  others 
as  may  be  necessary  to  carry  out  the 
purposes  of  the  act, ..."  are  eligible  to 
receive  a  grant.  Eligible  applicants  for 
purposes  of  funding  under  this  grant 
program  include  those  operating  within 
the  six  EPA  Region  III  states  (Delaware,. 
District  of  Columbia,  Maryland, 
Pennsylvania,  Virginia,  and  West 
Virginia),  any  agency  or  instrumentality 
of  a  Region  III  State  including  State 
universities  and  non-profit 
organizations  operating  within  a  Region 
ni  state.  For  convenience,  the  term 
"State"  in  this  notice  refers  to  all 
eligible  applicants. 

IV.  Activities  and  Criteria 

A.  General 

The  goal  of  the  Strategic  Agricultural 
Initiative  Grant  Program  is  to  reduce  the 
risks  and  use  of  pesticides  in 
agricultural  settings.  Another  goal  is  to 
rapidly  spread  available  technology  and 
information  about  ways  to  reduce 
dependence  on  the  more  highly  toxic 
pesticides. 

B.  Criteria 

Proposals  will  be  evaluated  based  on 
the  following  criteria: 

1.  Qualifications  and  experience  of 
the  applicant  relative  to  the  proposed 
project. 

•  Does  the  applicant  demonstrate 
experience  in  the  field  of  the  proposed 
activity? 

•  Does  the  applicant  have  the  properly 
trained  staff,  facilities,  or  infrastructiire 
in  place  to  conduct  the  project? 

2.  Consistency  of  applicant's 
proposed  project  with  the  risk  reduction 
goals  of  Strategic  Agricultural  Initiative. 

3.  Provision  for  a  quantitative  or 
qualitative  evaluation  of  the  project's 
success  at  achieving  the  stated  goals. 

•  Is  the  project  designed  in  such  a  way 
that  it  is  possible  to  measure  and 
document  the  results  quantitatively  and 
qualitatively? 

•  Does  the  applicant  identify  the 
method  that  will  be  used  to  measure 
and  document  the  project's  resiUts 
quantitatively  and  qualitatively? 

•  Will  the  project  assess  or  suggest  a 
means  for  measuring  progress  in 
reducing  risk  associated  with  the  use  of 
pesticides? 

4.  Likelihood  the  project  can  be 
replicated  to  benefit  other  communities 
or  the  product'may  have  broad  utility  to 
a  widespread  audience.  Can  this  project, 
taking  into  account  typical  staff  and 
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financial  restraints,  be  replicated  by 
similar  organizations  in  different 
locations  to  address  the  same  or  similar 
problem? 

C.  Program  Management 

Awards  of  FY  2001  funds  will  be 
[  lanaged  through  EPA  Region  III. 

I K  Contacts 

Interested  applicants  must  contact  the 
appropriate  EPA  Regional  Strategic 
Agricultural  Initiative  coordinator  listed 
under  Unit  V.  of  this  dociunent  to 
obtain  specific  instructions,  regional 
criteria,  and  guidance  for  submitting 
proposals. 

V.  Region  in  Strategic  Agricultural 
Initiative  Program  Contact 


II. 


Region  ID:  (Delaware,  District  of 
Colimibia,  Maryland,  Pennsylvania, 
Virginia,  and  West  Virginia),  Racine 
Davis,  (3WC32),  1650  Arch  St., 
Philadelphia,  PA  19103;  telephone: 
(215)  814-5797;  e-mail  address: 
davis.racine@epa.gov. 

VI.  Submission  to  Congress  and  the 
Comptroller  General 

I   Under  the  Agency's  current 
interpretation  of  the  definition  of  a 
"rule,"  grant  solicitations  such  as  this 
which  are  competitively  awarded  on  the 
basis  of  selection  criteria,  are  considered 
rules  for  the  piupose  of  the 
Congressional  Review  Act  (CRA).  The 
CRA,  5  U.S.C.  801  et  seq.,  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA),  generally  provides  that 
before  a  rule  may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects 

Environmental  protection. 


Dated:  February  2,  2001. 
Thomas  Voltaggio, 

Acting  Regional  Administrator,  Region  HI. 
(FR  Doc.  01-3986  Filed  2-15-01  8:45  am] 
MLUNO  CODE  6S60-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-00699;  FRL-6787-5] 

Notice  of  Avaiiabiiity  of  Region  ill 
UrtMin  initiative  Granta 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  Region  III  is  annoimcing 
the  availability  of  approximately 
$102,000  in  fiscal  year  (FY)  2001  grant/ 
cooperative  agreement  funds  imder 
section  20  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
as  amended,  (the  Act),  for  grants  to 
States  and  federally  recognized  Native 
American  Tribes  for  research,  public 
education,  training,  monitoring, 
demonstrations,  and  studies.  For 
convenience,  the  term  "State"  in  this 
notice  refers  to  all  eligible  applicants. 
DATES:  In  order  to  be  considered  for 
funding  during  the  FY  2001  award 
cycle,  all  applications  must  be  received 
by  EPA  Region  III  on  or  before  March 
19,  2001.  EPA  will  make  its  award 
decisions  by  March  30,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Racine  L.  Davis,  Environmental 
Protection  Agency,  Region  III,  Mail 
Code  3WC32,  1650  Arch  Street, 
Philadelphia,  PA  19103-2029; 
telephone:  (215)  814-5797;  e-mail 
address:  davis.racine@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  to  eligible  applicants  who 
primarily  operate  out  of  and  will 
conduct  the  project  in  one  of  the 
following  Region  III  States:  Delaware, 
District  of  Columbia,  Maryland, 
Pennsylvania,  Virginia,  and  West 
Virginia. 

n.  Availability  of  FY  2001  Funds 

With  this  publication,  EPA  Region  HI 
is  announcing  the  availability  of^ 
approximately  $102,000  in  grant/ 
cooperative  agreement  funds  for  FY 
2001.  The  Agency  has  delegated  grant 
making  authority  to  the  EPA  Regional 
Offices.  EPA  Region  HI  is  responsible  for 
the  solicitation  of  interest,  the  screening 
of  proposals,  and  the  selection  of 
projects.  Grant  guidance  will  be 
provided  to  all  applicants  along  with 
any  supplementary  information  Region 
III  may  wish  to  provide.  All  applicants 
must  address  the  criteria  listed  under 
Unit  rV.B.  of  this  document.  Interested 
applicants  should  contact  the  Regional 
Urban  Initiative  coordinator  listed 


under  Unit  V.  of  this  document  for  more 
information.  * 

m.  Eligible  Applicants 

In  accordance  with  the  Act  "... 
Federal  agencies,  universities,  or  others 
as  may  be  necessary  to  carry  out  the 
purposes  of  the  act, .  .  ."are  eligible  to 
receive  a  grant.  Eligible  applicants  for 
purposes  of  funding  under  this  grant 
program  include  those  operating  within 
the  six  EPA  Region  III  States  (Delaware, 
District  of  Columbia,  Maryland, 
Pennsylvania,  Virginia,  and  West 
Virginia),  any  agency  or  instrumentality 
of  a  Region  III  State  including  State 
imiversities  and  non-profit 
organizations  operating  within  a  Region 
III  State.  For  convenience,  the  term 
"State"  in  this  notice  refers  to  all 
eligible  applicants. 

IV.  Activities  and  Criteria 

A.  General 

The  goal  of  the  Urban  Initiative  Grant 
Program  is  to:  (1)  Detect  any  diversion 
of  highly  toxic  pesticides  fihom  the 
agricultiire  sector  into  urban  areas  for 
illegal  use  indoors;  (2)  identify  any 
ongoing  misuse  of  agricultural 
pesticides  in  urban  and  residential 
communities;  and  (3)  prevent  future 
diversion  and  structural  application  of 
pesticide  misuse  through  compliance 
assistance  and  education. 

B.  Criteria 

Proposals  will  be  evaluated  based  on 
the  following  criteria: 

1 .  Qualifications  and  experience  of 
the  applicant  relative  to  the  proposed 
project. 

•  Does  the  applicant  demonstrate 
experience  in  the  field  of  the  proposed 
activity? 

•  Does  the  applicant  have  the  properly 
trained  staff,  facilities,  or  infr^structive 
in  place  to  conduct  the  project? 

2.  Consistency  of  applicant's 
proposed  project  with  the  risk  reduction 
goals  of  Urban  Initiative. 

3.  Provision  for  a  quantitative  or 
qualitative  "evaluation  of  the  project's 
success  at  achieving  the  stated  goals. 

•  Is  the  project  designed  in  such  a  way 
that  it  is  possible  to  measure  and 
docimient  the  results  quantitatively  and 
qualitatively? 

•  Does  the  applicant  identify  the 
method  that  wiU  be  used  to  measure 
and  document  the  project's  results 
quantitatively  and  qualitatively? 

•  Will  the  project  assess  or  suggest  a 
means  for  measuring  progress  in 
reducing  risk  associated  with  the  use  of 
pesticides? 

4.  Likelihood  the  project  can  be 
replicated  to  benefit  other  communities 
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or  the  product  may  have  broad  utility  to 
a  widespread  audienCe.  Can  this  project, 
taking  into  account  typical  staff  and 
financial  restraints,  be  replicated  by 
similar  organizations  in  different 
locations  to  address  the  same  or  similar 
problem? 

C.  Pro-am  Management 

Awards  of  FY  2001  funds  will  be 
managed  through  EPA  Region  ID. 

D.  Contacts 

Interested  applicants  must  contact  the 
appropriate  EPA  Regional  Urban 
Initiative  coordinator  listed  under  Unit 
V.  of  this  document  to  obtain  specific 
instructions,  regional  criteria,  and 
guidance  for  submitting  proposals. 

V.  Region  m  Uiiian  InitiatiTe  Program 
ConUct 

Region  III:  (Delaware,  District  of 
Columbia,  Maryland,  Pennsylvania, 
Virginia,  and  West  Virginia),  Racine 
Davis.  (3WC32),  1650  Arch  St., 
Philadelphia.  PA  19103:  telephone: 
(215)  814-5797;  e-mail  address: 
davis.racinedepa.gov. 

VI.  Sttlmussion  to  Congress  and  the 
Comptroller  General 

Under  the  Agency's  current 
interpretation  of  the  definition  of  a 
"rule,"  grant  solicitations  such  as  this 
which  are  competitively  awarded  on  the 
basis  of  selection  criteria,  are  considered 
rules  for  the  purpose  of  the 
Congressional  Review  Act  (CRA).  The 
CRA,  5  U.S.C.  801  et  seq.,  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA),  generally  provides  that 
before  a  rule  may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  reqiiired 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects 

Environmental  protection. 

Dated:  February  2,  2001. 
Thomas  Voltaggio, 

Acting  Regional  Administrator,  Region  Iff. 
|FR  Doc.  01-3987  Filed  2-15-01  8:45  am] 
BHJJNQCOOE  6560-SO-S 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  infonnation 
Collection(s)  Being  Reviewed  by  the 
Federal  Communicationa  Commiaaion, 
Commenta  Requeated 

February  8,  2001. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  biu-den  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  April  17,  2001. 
ff  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commissions,  445  12th  Street.  S.W.. 
Room  l-rA804.  Washington,  DC  20554 
or  via  the  Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Approval  Number:  3060-xxxx. 

Title:  Public  Safety— State 
Interoperability  Channels. 

Fonn  No.:  Not  applicable. 

Type  of  Review:  New  collection. 

Respondents:  State,  Local  or  Tribal 
Government. 

Number  of  Respondents:  50. 


Estimated  Time  Per  Response:  .5 
hours. 

Total  Annual  Burden:  25  hours. 

Estimated  costs  per  respondent:  Not 
applicable. 

Needs  and  Uses:  This  one  time 
reporting  requirement  results  from  the 
Fourth  Report  and  Order  in  WT  Docket 
No.  96-86  and  requires  states  notify  the 
Commission  regarding  their  intentions 
concerning  administration  of  the 
Interoperability  public  safety  channels. 
The  states  should  be  responsible  for 
administration  of  the  Interoperability 
chaimels,  however,  certain  states  may 
be  unable  or  unwilling  to  perform  these 
administrative  functions.  U  a  state 
declines  to  administer  the 
Interoperability  channels  then  the 
Public  Safety  Regional  Planning 
Committee  will  administer  the 
channels. 

Federal  Conununications  Commission 

Magaiie  Roman  Salas, 

Secretary. 

(FR  Doc.  01-4026  Filed  2-15-01;  8:45  am] 

BHJJNQ  CODE  Sn  2-01-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[EB  Doclcet  No.  01-39;  FCC  01-44] 

Order  To  Show  Cauae  and  Notice  of 
Opportunity  for  Hearing 

agency:  Federal  Communications 

Commission. 

ACTION:  Notice.  ■ 

SUMMARY:  The  Commission  has  ordered 
a  hearing  to  determine  whether  the 
licenses  held  by  Family  Broadcasting, 
Inc.  for  Stations  WSTX(AM)  and 
WSTX-FM.  Christiansted,  U.S.  Virgin 
Islands,  should  be  revoked.  The 
Commission  has  determined  that 
serious  questions  exist  as  to  whether 
Family  Broadcasting,  Inc.  willfully  and 
repeatedly  violated  the  Commission's 
rules  and  misrepresented  facts  to  and/or 
lacked  candor  with  the  Commission. 
ADDRESSES:  Federal  Communications 
Commission,  Enforcement  Bureau,  445 
12th  Street,  SW,  Washington.  D.C. 
20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathy  Berthot.  Enforcement  Bureau. 
Technical  and  Public  Safety  Division, 
(202)  418-7454. 

SUPPtXMENTARY  INFORMATION:  This  is  a 
summary  of  an  Order  to  Show  Cause 
and  Notice  of  Opportumty  for  Hearing 
in  EB  Docket  No.  01-39,  adopted  on 
February  8,  2001,  and  released  on 
February  13,  2001.  The  complete  text  of 
this  Order  is  available  for  inspection 
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and  copying  during  normal  business 
hours  in  the  FCC  Reference  Information 
Center,  Courtyard  Level,  445  12th 
Street,  SW,  Washington,  D.C,  and  also 
may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Services, 
Inc..  at  202-857-3800.  CY-B400.  445 
12th  Street.  SW.  Washington.  D.C. 

Summary  of  Order  To  Show  Cause  and 
Notice  of  Opportunity  for  Hearing 

1.  The  Commission  has  commenced  a 
hearing  proceeding  to  determine 
whether  Family  Broadcasting.  Inc. 
("Family"),  licensee  of  Stations 
WSTX(AM)  and  WSTX-FM, 
Christiansted,  U.S.  Virgin  Islands,  is 
qualified  to  be  or  remain  a  Commission 
licensee.  The  record  before  the 
Commission  indicates  that  Family  has 
misrepresented  facts  to  and/or  lacked 
candor  with  the  Commission  regarding 
its  relocation  of  WSTX-FM's  transmitter 
from  its  authorized  site.  In  addition,  the 
record  indicates  that  Family  has 
operated  both  WSTX(AM)  and  WSTX- 
FM  substantially  at  variance  from  the 
terms  of  their  authorizations  for 
approximately  four  years  and  has 
committed  numerous  other  violations  of 
the  Commission's  rules,  including 
violations  which  raise  public  safety 
concerns.  Family  has  also  repeatedly 
failed  to  respond  to  Commission 
correspondence  and  inquiries.  Piusuant 
to  sections  312(a)  and  312(c)  of  the 
Communications  Act  of  1934,  as 
amended,  Family  is  ordered  to  show 
cause  why  the  licenses  for  Stations 
WSTX(AM)  and  WSTX-FM  should  not 
be  revoked,  at  a  hearing  proceeding 
before  an  Administrative  Law  Judge  at 
a  time  and  place  to  be  specified  in  a 
subsequent  Order,  upon  the  following 
issues: 

(a)  To  determine  whether  Family 
Broadcasting,  Inc.  misrepresented  facts 
to  and/or  lacked  candor  with  the 
Commission  in  its  statements  regarding 
the  relocation  of  WSTX-FM's 
transmitter  from  its  authorized  site  in 
violation  of  section  73.1015  of  the 
Commission's  Rules; 

(b)  To  determine  whether  Family 
Broadcasting,  Inc.  willfully  or 
repeatedly  violated  sections  1.89  and/or 
73.1015  of  the  Commission's  Rules  by 
failing  to  respond  to  official 
Commission  correspondence  and 
inquiries; 

(c)  To  determine  whether  Family 
Broadcasting,  Inc.  willfully  or 
repeatedly  violated  sections  73.1350(a), 
73.1560(a),  73.1560(b)  and/or 
73.1690(b)(2)  of  the  Commission's  Rules 
by  operating  WSTX(AM)  and  WSTX- 
FM  at  variance  from  the  terms  of  their 
authorizations; 


(d)  To  determine  whether  Family 
Broadcasting,  Inc.  willfully  or 
repeatedly  violated  section  73.49  of  the 
Commission's  Rules  by  failing  to 
enclose  WSTX(AM)'s  antenna  within  an 
effective  locked  fence: 

(e)  To  determine  whether  Family 
Broadcasting.  Inc.  willfully  or 
repeatedly  violated  section  11.35  of  the 
Commission's  Rules  by  failing  to  install 
and  maintain  operational  EAS 
equipment  for  WSTX(AM)  and  WSTX- 
FM; 

(f)  To  determine  whether  Family 
Broadcasting.  Inc.  willfuUy  or 
repeatedly  violated  section  73.3526  of 
the  Commission's  Rules  by  failing  to 
maintain  public  inspection  files  for 
WSTX(AM)  and  WSTX-FM; 

(g)  To  determine,  in  light  of  the 
evidence  adduced  pursuant  to  the 
foregoing  issues,  whether  Family 
Broadcasting,  Inc.  is  basically  qualified 
to  be  or  remain  a  Commission  licensee; 
and 

(h)  To  determine,  in  light  of  the 
evidence  adduced  pursuant  to  the 
foregoing  issues,  whether  the  licenses 
for  WSTX(AM)  and/or  WSTX-FM 
should  be  revoked. 

2.  The  Commission  also  ordered  that 
it  be  determined,  pursuant  to  section 
503  of  the  Communications  Act  of  1934, 
as  amended,  whether  an  Order  of 
Forfeiture  in  an  amount  not  to  exceed 
two  himdred  seventy  five  thousand 
dollars  ($275,000)  shall  be  issued 
against  Family  for  willfully  and/or 
repeatedly  violating  sections  1.89, 
11.35,  73.49,  73.1015,  73.1350(a), 
73.1560(a).  73.1560(b).  73.1690(b)(2) 
and/or  73.3526  of  the  Commission's 
Rules. 

3.  The  Commission  ordered  that,  to 
avail  itself  of  the  opportunity  to  be 
heard  and  the  right  to  present  evidence 
at  a  hearing  in  these  proceedings. 
Family,  in  person  or  by  its  attorney, 
shall  file  within  30  days  of  the  release 
of  the  Order  to  Show  Cause  and  Notice 
of  Opportunity  for  Hearing,  a  written 
appearance  stating  that  it  will  appear  at 
the  hearing  and  present  evidence  on 
matters  specified  in  the  Order.  If  Family 
fails  to  file  a  timely  written  notice  of 
appearance,  the  right  to  a  hearing  shall 
be  deemed  to  be  waived.  Where  a 
hearing  is  waived.  Family  may  submit  a 
written,  signed  statement  of  mitigation 
or  justification  within  30  days  of  the 
release  of  the  Order.  In  the  event  the 
right  to  a  hearing  is  waived,  the  Chief 
Administrative  Law  Judge  (or  presiding 
officer  if  one  has  been  designated)  shall, 
at  the  earliest  practicable  date,  issue  an 
order  terminating  the  hearing 
proceeding  and  certifying  the  case  to  the 
Commission. 


Federal  Communications  Commission. 
Magaiie  Roman  Salas, 
Secretary. 

[FR  Doc.  01-4029  Filed  2-15-01;  8:45  am] 
BUJNG  cooe  eni-oi-p 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1354-OR] 

Arfcanaaa;  Amendment  No.  2  to 
of  a  Maior  Diaaatar  Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTKM:  Notice. 


summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Arkansas,  (FEMA-1354-DR),  dated 
December  29.  2000,  and  related 
determinations. 

EFFECTIVE  DATE:  January  8,  2001. 

FOR  further  information  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Arkansas  is  hereby  amended  to  include 
the  Hazard  Mitigation  Grant  Program 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of 
December  29,  2000: 

All  counties  in  the  State  of  Arkansas  are 
eligible  to  apply  for  assistance  under  the 
Hazard  Mitigation  Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA):  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 
lames  L.  Witt, 
Director. 
(FR  Doc.  01-3926  Filed  2-15-01;  8:45  am] 

BtLUNG  CODE  671»-(»-P 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1354-DR] 

Arionsas;  Amendment  No.  3  to  Notice 
of  a  Ma|or  Disaster  Deciaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACnON:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Arkansas.  (FEMA-1354-DR),  dated 
December  29.  2000.  and  related 
determinations. 

EFFECTIVE  DATE:  January  10,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Arkansas  is  hereby  amended  to  include 
the  Categories  C-G  under  the  Public 
Assistance  program  to  the  following 
areas  among  those  areas  determined  to 
have  been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of 
December  29,  2000: 

Arkansas,  Benton.  Bradley,  Calhoun.  Clark. 
Cleveland,  Columbia,  Crawford,  Crittenden, 
Cross.  Dallas.  Desha,  Drew.  Faulkner. 
Franklin.  Garland.  Grant,  Hempstead,  Hot 
Spring.  Howard.  Jackson,  Jefferson.  Johnson. 
Lafayette.  Lee.  Lincoln.  Little  River.  Logan, 
Lonoke.  Madison,  Miller.  Mississippi. 
Monroe,  Montgomery.  Nevada.  Ouachita. 
Perry.  Pike.  Poinsett,  Polk,  Prairie.  Pulaski, 
Saline.  Scott.  Sebastian,  Sevier.  St.  Francis, 
Union.  Washington,  White,  Woodroof  and 
Yell  Counties  for  Categories  C-G  under  the 
Public  Assistance  program  (already 
designated  for  Individual  Assistance  and 
debris  removal  and  emergency  protective 
measures  (Categories  A  and  B),  including 
direct  Federal  assistance  under  Public 
Assistance). 

Conway,  Fulton,  Izard,  Marion.  Newton. 
Pope,  Searcy,  Stone,  and  Van  Buren  for 
Public  Assistance  (Categories  A-G). 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  hinds:  83.537. 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling:  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548.  Hazard  Mitigation  Grant 
Pn^ram) 

Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 

Recovery  Directorate. 

(FR  Doc.  01-3927  Filed  2-15-01;  8:45  am) 

BHJJNG  C006  S71S-(a-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1354-OR] 

Arlcansas;  Amendment  No.  4  to  Notice 
of  a  Mfl^or  Disaster  Deciaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Arkansas,  (FEMA-1354-DR),  dated 
£)ecember  29,  2000,  and  related 
determinations. 

EFFECTIVE  DATE:  January  10,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 

Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Enrargency 
Management  Agency,  Washington,  DC 
20472,  (202)  64fr-3772. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Arkansas  is  hereby  amended  to  include 
Individual  Assistance  to  the  following 
areas  among  those  areas  determined  to 
have  been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of 
December  29,  2000: 

Baxter  and  Independence  Counties  for 
Individual  Assistance. 

Conway.  Izard,  Newton.  Pope.  Searcy,  and 
Van  Buren  Counties  for  Individual 
Assistance  (already  designated  for  Public 
Assistance  Categories  A-G). 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Counseling;  83.540.  Disaster  Legal  Services 
Program;  83.541.  Disaster  Unemployment 
Assistance  (DUA);  83.542.  Fire  Suppression 
Assistance;  83.543.  Individual  and  Family 
Grant  (IFG)  Program;  83.544.  Public 
Assistance  Grants;  83.545.  Disaster  Housing 
Program;  83.548.  Hazard  Mitigation  Grant 
Program) 

Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 

Recovery  Directorate. 

(FR  Doc.  01-3928  Filed  2-15-01;  8:45  am] 

BtLUNQ  COOE  671S-02-l> 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1354-DR] 

Artumsas;  Amendment  No.  5  to  Notice 
of  a  Major  Disaster  Deciaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 


Arkansas,  (FEMA-1354-DR),  dated 
December  29,  2000,  and  related 
determinations. 

EFFECTIVE  DATE:  January  10,2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 

SUPPLEMENTARY  INFORMATION:  The  notice 
is  hereby  given  that,  in  a  letter  dated 
January  10,  2001,  the  President 
amended  the  cost-sharing  arrangements 
concerning  Federal  funds  provided 
under  the  authority  of  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act,  42  U.S.C.  5121,  et  seq., 
as  amended  by  the  Disaster  Mitigation 
Act  of  2000,  Pub.  L.  No.  106-390, 114 
Stat.  1552  (2000),  in  a  letter  to  James  L. 
Witt.  Director  of  the  Federal  Emergency 
Management  Agency,  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Arkansas 
resulting  from  a  severe  winter  ice  storm 
beginning  on  December  12,  2000,  and 
continuing  through  January  8,  2001.  is  of 
sufficient  severity  and  magnitude  that  the 
provision  of  additional  Federal  assistance  to 
ensure  public  health  and  safety  is  warranted 
under  the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act.  42  U.S.C. 
5121,  et  seq.,  as  amended  by  the  Disaster 
Mitigation  Act  of  2000,  Pub.  L.  No.  106-390, 
114  Stat.  1552  (2000)  (Stafford  Act). 

Therefore,  I  amend  my  declaration  of 
December  29,  2000,  to  provide  that  the 
Federal  Emergency  Management  Agency 
(FEMA)  may  reimburse  90  percent  of  the 
costs  of  debris  removal  from  December  29, 

2000,  through  and  including  February  27, 

2001.  This  adjustment  of  the  cost  share  may 
be  provided  to  all  counties  under  the  major 
disaster  declaration.  You  may  extend  this 
assistance  for  an  additional  period  of  time,  if 
requested  and  warranted. 

Please  notify  the  Governor  of  Arkansas  and 
the  Federal  Coordinating  Officer  of  this 
amendment  to  my  major  disaster  declaration. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Conununity  Disaster  Loans;  83.538.  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program) 
James  L.  Witt, 
Director. 
[FR  Doc.  01-3929  Filed  2-15-01;  8:45  am) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-3160-EM] 

Michigan;  Emergency  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  an 
emergency  for  the  State  of  Michigan 
(FEMA-3160-EM),  dated  January  10, 
2001,  and  related  determinations. 
EFFECTIVE  DATE:  January  10,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 
SUPPLEMENTARY  INFORMATK>N:  Notice  is 
hereby  given  that,  in  a  letter  dated 
January  10,  2001,  the  President  declared 
an  emergency  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act,  42  U.S.C. 
5121,  et  seq.,  as  amended  by  the 
Disaster  Mitigation  Act  of  2000,  Pub.  L. 
No.  106-390, 114  Stat.  1552  (2000),  as 
jbllows: 


111 


I  have  determined  that  the  emergency 
conditions  in  certain  areas  of  the  State  of 
Michigan,  resulting  from  the  record/near 
record  snow  on  December  11-31,  2000,  is  of 
sufficient  severity  and  magnitude  to  warrant 
an  emergency  declaration  under  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act,  42  U.S.C.  5121,  et  seq.,  as 
amended  by  the  Disaster  Mitigation  Act  of 
2000,  Pub.  L.  No.  106-390,  114  Stat.  1552 
(2000)  (the  Stafford  Act).  I.  therefore,  declare 
that  such  an  emergency  exists  in  the  State  of 
Michigan. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  emergency 
protective  measures  under  the  Public 
Assistance  program  to  save  lives,  protect 
public  health  and  safety,  and  property.  Other 
forms  of  assistance  under  Title  V  of  the 
Stafford  Act  may  be  added  at  a  later  date,  as 
you  deem  appropriate.  You  are  further 
authorized  to  provide  this  emergency 
assistance  in  the  affected  areas  for  a  period 
of  48  hours.  You  may  extend  the  period  of 
assistance,  as  warranted.  This  assistance 
excludes  regular  time  costs  for  subgrantees' 
regular  employees.  Assistance  under  this 
emergency  is  authorized  at  75  percent 
Federal  funding  for  eligible  costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  tmder  the  Stafford  Act. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 


Agency  imder  Executive  Order  12148, 1 
hereby  appoint  Robert  R.  Colangelo  of 
the  Federal  Emergency  Management 
Agency  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
emergency. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Michigan  to  have 
been  affected  adversely  by  this  declared 
emergency: 

Allegan,  Barry,  Calhoun,  Cass,  Clare, 
Clinton,  Eaton.  Genesee,  Gratiot,  Isabella, 
Kalamazoo.  Kent,  Lapeer,  Livingston, 
Macomb.  Midland,  Montcalm,  Muskegon, 
Oakland.  Ottawa.  Saginaw.  St.  Clair,  St. 
Joseph,  Tuscola,  Van  Buren.  and  Washtenaw 
Counties  for  emergency  protective  measures 
under  the  Public  Assistance  program. 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538.  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541.  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543.  Individual  and  Family 
Grant  (IFG)  Program;  83.544.  Public 
Assistance  Grants;  83.545.  Disaster  Housing 
Program;  83.548.  Hazard  Mitigation  Grant 
Program) 

James  L.  Witt, 

Director. 

(FR  Doc.  01-3935  Filed  2-15-01;  8:45  am] 

BILLING  CODE  67ia-<»-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1355-OR] 

Olclahoma;  Mi^or  Disaster  and  Retated 
Determinations 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Oklahoma 
(FEMA-1355-DR),  dated  January  5, 
2001,  and  related  determinations. 
EFFECTIVE  DATE:  January  5,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale.  Response  and  Recovery 
Directorate.  Federal  Emergency 
Management  Agency,  Washington,  EX] 
20472,  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
January  5,  2001,  the  President  declared 
a  major  disaster  under  the  authority  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act,  42  USC 
5121,  et  seq.,  as  amended  by  the 
Disaster  Mitigation  Act  of  2000,  Pub.  L. 
No.  106-390,  114  Stat  1552  (2000),  as 
follows: 


I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Oklahoma, 
resulting  from  a  severe  winter  ice  storm 
beginning  on  December  25,  2000,  and 
continuing  is  of  sufficient  severity  and 
magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance 
Act,  42  USC  5121,  et  seq.,  as  amended  by  the 
Disaster  Mitigation  Act  of  2000,  Pub.  L.  No. 
106-390.  114  Stat.  1552  2000)  (Staffoid  Act), 
I.  therefore,  declare  that  such  a  major  disaster 
exists  in  the  State  of  Oklahoma. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  and  assistance  for  debris  removal 
(Category  A)  and  emergency  protective 
measures  (Category  B).  including  direct 
Federal  assistance,  under  Public  Assistance 
in  the  designated  areas  and  any  other  forms 
of  assistance  under  the  Stafford  Act  you  may 
deem  appropriate  subject  to  completion  of 
Preliminary  Damage  Assessments  (PDAs). 
Consistent  with  the  requirement  that  Federal 
assistance  be  supplemental,  any  Federal 
funds  provided  under  the  Staiford  Act  for 
Public  Assistance  will  be  limited  to  75 
percent  of  the  total  eligible  costs.  If  Hazard 
Mitigation  is  later  determined  to  be 
warranted.  Federal  funds  provided  under 
that  program  will  also  be  limited  to  75 
percent  of  the  total  eligible  costa. 

Fiuther,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a). 
Priority  to  Certain  Applications  for 
Public  Facitity  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  C.  Michel  Butler  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Oklahoma  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

Adair,  Atoka,  Bryan,  Carter.  Cherokee. 
Choctaw.  Cleveland,  Coal,  Cotton,  Creek. 
Garvin.  Grady,  Haskell,  Hughes,  Jefferson, 
Johnston.  Latimer,  LeFlore,  Lincoln,  Love. 
Marshall.  McClain,  McCurtain,  Mcintosh, 
Murray,  Muskogee,  Okfuskee,  Oklahoma, 
Okmulgee,  Pittsburg,  Pontotoc, 
Pottawatomie,  Pushmataha,  Seminole, 
Sequoyah,  St^hens,  Tulsa.  Wagoner  and 
Washington  Counties  for  Individual 
Assistance  and  debris  removal  and 
emergency  protective  measures  (Categories  A 
and  B).  including  direct  Federal  assistance. 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
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for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program) 

)tmm  L.  Witt. 

Director 

[FR  Doc.  01-3930  Filed  2-15-01;  8:45  am] 

■UMQ  cooe  sn»-a»-p 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEIIA-13S5-OR] 

Ofdahoma;  AnMndnwnt  No.  2  to  Notic* 
of  a  Ma}or  Disastar  Daclaratkm 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  Oklahoma  (FEMA-1355-DR). 
dated  January  5,  2001,  and  related 
determinations. 

EFFECTIVE  DATE:  January  10,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  645-3772. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective  January 
10,  2001. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program:  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program) 

Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 

Recovery  Directorate. 

(FR  Doc.  01-3931  Filed  2-1&-01;  8:45  am] 

■LLMQ  COOC  671B-0a-P 


FEDERAL  EMERGENCY    ^ 
MANAGEMENT  AGENCY 

[FEMA-1355-OR] 

OMahoma;  Amandmant  No.  1  to  Notica 
of  a  Major  Diaaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Oklahoma,  (FEMA-1355-DR),  dated 
January  5,  2001,  and  related 
determinations. 

EFFECTIVE  DATE:  January  8,  2001. 
FOR  FURTHER  MFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Oklahoma  is  hereby  amended  to  include 
the  Hazard  Mitigation  Grant  Program 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of 
Januarys,  2001: 

All  counties  in  the  State  of  Oklahoma 
are  eligible  to  apply  for  assistance  imder 
the  Hazard  Mitigation  Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program) 

Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 

Recovery  Directorate. 

[FR  Doc.  01-3932  Filed  2-15-01;  8:45  am) 

aaiMQ  CODE  671S-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-3158-EM] 

Oklahoma;  Amandmant  No.  2  to  Notica 
of  an  Emargancy  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  an  emergency  declaration  for  the 
State  of  Oklahoma  (FEMA-3158-EM), 


dated  December  28,  2000,  and  related 
determinations. 

EFFECTIVE  DATE:  January  10,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 

Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  EXD 
20472,  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  emergency  is  closed  effective 
January  10,  2001. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538.  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Coimseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program) 
Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 
[FR  Doc.  01-3934  Filed  2-15-01;  8:45  am] 

BaUNG  CODE  «71»-(B-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1356-OR] 

Taxas;  Major  DIaaatar  and  Related 
Determlnatlona 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Texas  (FEMA- 
1356-DR),  dated  January  8,  2001,  and 
related  determinations. 
EFFECTIVE  DATE:  January  8,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 
SUPPLEMENTARY  INFORMATKW:  Notice  is 
hereby  given  that,  in  a  letter  dated 
January  8,  2001,  the  President  declared 
a  major  disaster  under  the  authority  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act,  42  USC 
5121,  et  seq.,  as  amended  by  the 
Disaster  Mitigation  Act  of  2000,  Pub.  L. 
No.  106-390, 114  Stat.  1552  (2000),  as 
follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Texas,  resulting 
from  a  severe  winter  ice  storm  beginning  on 
December  12,  2000,  and  continuing  is  of 


Federal  Register /Vol.  66,  No.  33 /Friday,  February  16,  2001 /Notices 


10693 


If 


t  ufficient  severity  and  magnitude  to  warrant 
major  disaster  declaration  under  the  Robert 
.  Stafford  Disaster  Relief  and  Emergency 
iVssistance  Act,  42  USC  5121,  et  seq.,  as 
amended  by  the  Disaster  Mitigation  Act  of 
2000,  Pub.  L.  No.  106-390,  114  Stat.  1552 
(2000)  (Stafford  Act),  I,  therefore,  declare  that 
such  a  major  disaster  exists  in  the  State  of 
'exas. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  exp)ense8. 

You  are  authorized  to  provide  Individual 
i  distance.  Hazard  Mitigation  and  assistance 
for  debris  removal  (Category  A)  and 
emergency  protective  measures  (Category  B) 
under  the  Public  Assistance  program  in  the 
designated  areas  and  any  other  forms  of 
assistance  under  the  Stafford  Act  you  may 
deem  appropriate  subject  to  completion  of 
Preliminary  Damage  Assessments  (PDAs). 
Consistent  with  the  requirement  that  Federal 
assistance  be  supplemental,  any  Federal 
funds  provided  under  the  Stafford  Act  for 
Public  Assistance  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 


1 1  The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  A.  D.  Rodham  bf  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  follovtring 
areas  of  the  State  of  Texas  to  have  been 
affected  adversely  by  this  declared 
major  disaster: 

Bowie,  Cass,  and  Red  River  Counties  for 
Individual  Assistance  and  debris  removal 
and  emergency  protective  measures 
(Categories  A  and  B),  including  direct 
Federal  assistance  under  Public  Assistance. 

All  coimties  within  the  State  of  Texas 
are  eligible  to  apply  for  assistance  imder 
the  Hazard  Mitigation  Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 


Program;  83.548,  Hazard  Mitigation  Grant 
Pn^ram) 


Junes  L.  Witt, 

Director. 

[FR  Doc.  01-3933  Filed  2-15-01;  8:45  am] 

BHXMQ  COOC  671  a-oa-p 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEIIA-1356-OR] 

Texas;  AmeiNlment  No.  4  to  Notice  of 
a  Major  DIsaeter  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  Texas, 
(FEMA-1356-DR),  dated  January  8, 
2001,  and  related  determinations. 
EFFECTIVE  DATE:  January  22,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  E)C 
20472, (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  Texas 
is  hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  January  8,  2001: 

Briscoe,  Crosby,  Floyd,  Nacogdoches,  San 
Augustine,  and  Shelby  Counties  for  Public 
Assistance. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  as. 543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program) 

Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and , 
Recovery  Directorate. 
(FR  Doc.  01-3936  Filed  2-l>^l;  8:45  am) 
BHJJNO  COOC  671  »-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Open  Meeting  of  tt>e  Federal 
Interagency  Committee  on  Emergency 
Medical  Services  (RCEMS) 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 


ACTION:  Notice  of  open  meeting. 

SUMMARY:  FEMA  annotmces  the 

following  open  meeting. 

Name:  Federal  Interagency  Committee 
on  Emergency  Medical  Services 
(nCEMS). 

Date  of  Meeting:  March  1,  2001. 

Place:  Suite  900,  Emergency  Medical 
Service  for  Children  (EMS-C).  8737 
Colesville  Road  in  Silver  Spring, 
Maryland  20910. 

Time:  10:30  a.m. 

Proposed  Agenda:  Review  and 
submission  for  approval  of  previous 
FICEMS  Committee  Meeting  Minutes; 
Ambulance  Design  Subcommittee  and 
Technology  Subcommittee  Reports; 
presentation  of  member  agency  reports; 
reports  of  other  Interested  parties; 
discussion  on  Federal  programs  and 
policies  regarding  Public  Access 
Defibrillation;  presentation  on  military 
logistics  program. 
SUPPLEMENTARY  INFORMATION:  This 
meeting  will  be  open  to  the  public  with 
limited  seating  available  on  a  first-come, 
first-served  basis.  Members  of  the 
general  public  who  plan  to  attend  the 
meeting  should  contact  William  Troup, 
United  States  Fire  Administration, 
16825  South  Seton  Avenue, 
Emmitsburg,  Maryland  21727,  (301) 
447-1231,  on  or  before  Monday, 
February  26,  2001. 

Minutes  of  the  meeting  will  be 
prepared  and  will  be  available  upon 
request  30  days  after  they  have  bisen 
approved  at  the  next  FICEMS 
Committee  Meeting  on  Jime  7,  2001. 

Kenneth  O.  Burris,  Jr., 

Acting  U.S.  Fire  Administrator,  United  States 
Fire  Administration. 

(FR  Doc.  01-3924  Filed  2-15-01;  8:45  am) 
MUMQ  CODE  6716-06-* 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Partially  Open  Meeting,  Board  of 
Visitors  for  the  National  Fire  Academy 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice  of  partially  open 
meeting. 

SUMMARY:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  2,  FEMA 
announces  the  following  committee 
meeting: 

Name:  Board  of  Visitors  for  the 
National  Fire  Academy. 

Dates  of  Meeting:  March  22-24,  2001. 

Place:  Building  H,  Room  300, 
National  Emergency  Training  Center, 
Emmitsburg,  Maryland. 
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Time:  March  22,  2001,  8:30  a.m.- 
10:30  a.m.  (Closed  Meeting);  March  22, 
2001, 10:30  a.m.-5  p.m.  (Open  Meeting); 
March  23,  2001,  8:30  a.m.-9  p.m.  (Open 
Meeting);  March  24,  2001,  8:30  a.m.-12 
noon  (Open  Meeting). 

Proposed  Agenda:  March  22,  (Closed 
Meeting  from  8:30  a.m.  to  10:30  a.m..  to 
review  budget  and  prociirement 
information.)  March  23-24,  Review 
National  Fire  Academy  Program 
Activities. 

SUPPI^MENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public 
(except  as  noted  above)  with  seating 
available  on  a  first-come,  first-served 
basis.  Members  of  the  general  public 
who  plan  to  attend  the  meeting  should 
contact  the  Office  of  the 
Superintendent,  National  Fire  Academy, 
U.S.  Fire  Administration,  16825  South 
Seton  Avenue,  Emmitsburg,  MD  21727, 
(301)  447-1117,  on  or  before  March  16, 
2001. 

Minutes  of  the  meeting  will  be 
prepared  and  will  be  available  for 
public  viewing  in  the  Office  of  the  Chief 
Operating  Officer,  U.S.  Fire 
Administration,  Federal  Emergency 
Management  Agency,  Emmitsburg, 
Maryland  21727.  Copies  of  the  minutes 
will  be  available  upon  request  within  60 
days  after  the  meeting. 

Dated:  February  5.  2001. 
Kenneth  O.  Burns,  |r., 
Acting  U.S.  Fire  Administrator. 
[FR  Doc.  01-3923  Filed  2-15-01;  8:45  am] 
HLUNO  cooe  671S-ei-U 


FEDERAL  RESERVE  SYSTEM 

Notic*  of  Proposals  to  Engage  in 
Psrmisslile  NonbanUng  ActtvMes  or 
to  Acquire  Companies  that  are 
Engaged  in  PennissMe  Nonbanldng 
Actlvltlas;  Correction 

This  notice  corrects  a  notice  (FR  Doc. 
01-3005)  published  on  pages  9085  and 
9086  of  the  issue  for  Tuesday,  February 
6,  2001. 

Under  the  Federal  Reserve  Bank  of 
Chicago  heading,  the  entry  for  America 
United  Bancorp,  Inc.,  Schaumburg, 
Illinois,  is  revised  to  read  as  follows: 

A.  Federal  Reeerve  Bank  of  Chicago 
(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street.  Chicago, 
Illinois  606901-1413: 

1.  AmericaUnJted  Bancorp,  Inc., 
Schaumburg,  Illinois;  proposes  to  retain 
and  continue  to  engage  de  novo  in  the 
nonbanking  activity  of  extending  credit 
and  servicing  loans,  pursuant  to  § 
225.28(b)(1)  of  Regulation  Y. 

Comments  on  this  application  must 
be  received  by  February  20,  2001. 


Board  of  Governors  of  the  Federal  Reserve 
System,  February  12,  2001. 
Robert  deV.  Frierson 
Associate  Secretary  of  the  Board. 
[FR  Doc.  01-3895  Filed  2-15-01;  8:45  am) 

HLUNQ  CODE  ttlO-OI-S 

FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  In 
Pennisslt>ia  Nonbanldng  Actlvtties  or 
to  Acquire  Companies  ttiat  are 
Engaged  in  Permissible  Nonbanldng 
Activitlea 

The  companies  listed  in  this  notice 
have  given  notice  imder  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 
bank  holding  companies  may  be 
obtained  &t>m  the  National  Information 
Center  website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  March  2.  2001. 

A.  Federal  Reserve  Bank  of  Kansas 

Qty(D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Winter  Trust  of  12/3/1974;  Ottawa, 
Kansas,  and  Peoples,  Inc.,  Colorado 
Springs,  Colorado;  to  acquire  Peoples 
Mortgage  Corporation,  Colorado 
Springs,  Colorado,  and  thereby  engage 
in  mortgage  lending  activities,  pursuant 
to  §  225.28(b)(1)  of  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  12,  2001. 
Robert  deV.  Frierson 
Associate  Secretary  of  the  Board. 
(FR  Doc.  01-3896  Filed  2-15-01;  8:45  am) 
aaUNQ  COOf  6210-01-4 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Notice  of  a  meeting  of  tt>e  National 
Bioethica  Advlaory  Commission 
(NBAC) 

SUMMARY:  Pursuant  to  section  10(d)  of 
the  Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  given  of  a  meeting  of  the  National 
Bioethics  Advisory  Commission.  The 
Commission  will  discuss  its  ongoing 
project  ethical  and  policy  issues  in 
research  involving  human  participants. 
Some  Commission  members  may 
participate  by  telephone  conference. 
The  meeting  is  open  to  the  public  and 
opportunities  for  statements  by  the 
public  will  be  provided  on  March  15 
from  1:30-2  pm. 

Dates/Times  and  Location 

March  15,  2001,  8:30  am-5  pm.  The 
Georgian  Terrace,  659  Peachtree 
Street,  Atlanta,  Georgia  30308 

March  16,2001,  8:30  am-12  pm.  Same 
Location  as  Above 

SUPPLEMENTARY  INFORMATION:  The 
President  established  the  National 
Bioethics  Advisory  Commission  (NBAC) 
on  October  3, 1999  by  Executive  Order 
12975  as  amended.  "Hie  mission  of  the 
NBAC  is  to  advise  and  make 
recommendations  to  the  National 
Science  and  Technology  Council,  its 
Chair,  the  President,  and  other  entities 
on  bioethical  issues  arising  from  the 
research  on  human  biology  and 
behavior,  and  bom  the  applications  of 
that  research. 

Public  Participation 

The  meeting  is  open  to  the  public 
with  attendance  limited  by  the 
availability  of  space  on  a  first  come,  first 
serve  basis.  Members  of  the  public  who 
wish  to  present  oral  statements  should 
contact  Ms.  Jody  Crank  by  telephone, 
tax  machine,  or  mail  as  shown  below  as 
soon  as  possible,  at  least  4  days  before 
the  meeting.  The  Chair  will  reserve  time 
for  presentations  by  persons  requesting 
to  speak  and  asks  that  oral  statements  be 
limited  to  five  minutes.  The  order  of 
persons  wanting  to  make  a  statement 
will  be  assigned  in  the  order  in  which 
requests  are  received.  Individuals 
unable  to  make  oral  presentations  can 
mail  or  fax  their  written  comments  to 
the  NBAC  staff  office  at  least  five 
business  days  prior  to  the  meeting  for 
distribution  to  the  Commission  and 
inclusion  in  the  public  record.  The 
Commission  also  accepts  general 
comments  at  its  website  at 
bioethics.gov.  Persons  needing  special 
assistance,  such  as  sign  language 
interpretation  or  other  special 
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accommodations,  should  contact  NBAC 
staff  at  the  address  or  telephone  number 
listed  below  as  soon  as  possible. 

FOR  FURTHER  INFORMATICN  CONTACT:  Ms. 

Jody  Crank,  National  Bioethics  Advisory 
Commission,  6705  Rockledge  Drive, 
Suite  700,  Bethesda,  Maryland  20892- 
7979,  telephone  (301)  402-4242,  fax 
number  (301)  480-6900. 

Dated:  February  12,  2001. 
Eric  M.  Mesiin, 

Executive  Director,  National  Bioethics 
Advisory  Commission. 
[FR  Doc.  01-3940  Filed  2-15-01;  8:45  am) 

BILLING  COOE  4167-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  ttie  Secretary 

Annual  Update  of  ttie  HHS  Poverty 
Guideiinee 

agency:  Department  of  Health  and 
Human  Services. 

action:  Notice. 

SUMMARY:  This  notice  provides  an 
t^date  of  the  HHS  poverty  guidelines  to 
account  for  last  (calendar)  year's 
increase  in  prices  as  measured  by  the 
Consumer  Price  Index. 

EFFECTIVE  DATE:  These  guidelines  go  into 
effect  on  the  day  they  are  published 
(unless  an  office  administering  a 
program  using  the  guidelines  specifies  a 
different  effective  date  for  that 
particular  program). 

ADDRESSES:  Office  of  the  Assistant 
Secretary  for  Planning  and  Evaluation, 
Room  404E,  Hiunphrey  Building, 
Department  of  Health  and  Human 
Services  (HHS),  Washington,  D.C. 
20201. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

information  about  how  the  poverty 
guidelines  are  used  or  how  income  is 
defined  in  a  particular  program,  contact 
the  Federal  (or  other)  office  which  is 
,  ^responsible  for  that  program. 
For  general  questions  about  the 
poverty  guidelines  (but  NOT  for 
questions  about  a  particvdar  program — 
such  as  the  Hill-Burton  Uncompensated 
Services  Program — that  uses  the  poverty 
guidelines),  contact  Gordon  Fisher, 
Office  of  the  Assistant  Secretary  for 
Planning  and  Evaluation,  Room  404E, 
Humphrey  Building,  Department  of 
Health  and  Human  Services, 
Washington,  DC  20201 — telephone: 
(202)  690-5880;  persons  with  Internet 
access  may  visit  the  poverty  guidelines 
Internet  site  at  <http://aspe.hhs.gov/ 
poverty/poverty.htm>. 


Size  of  family  unit 

Poverty 
gutdeme 

1  

$8  590 

2 

11.610 

3 

14.630 

4 

17,650 

5 

20  670 

6 

23,690 

7 

26,710 

8 „ _ 

29.730 

For  information  about  the  Hill-Burton     the  Census  Bureau's  Internet  site  at 
Uncompensated  Services  Program  (no-        <http://www.census.gov/hhe8/www/ 
fee  or  reduced-fee  health  care  services  at     poverty .html>. 
certain  hospitals  and  other  health  care 

facilities  for  certain  persons  imable  to         2001    POVERTY  GUIDELINES  FOR  THE 
pay  for  such  care),  contact  the  Office  of  48   COffTIGUOUS   STATES   AND  THE 

the  Director,  Division  of  Facilities  DISTRICT  OF  COLUMBIA 

Compliance  and  Recovery,  Health 
Resources  and  Services  Administration, 
HHS,  Room  lOC-16,  Parklawn  Building, 
5600  Fishers  Lane,  Rockville,  Maryland 
20857.  To  speak  to  a  person,  call  (301) 
443-5656.  To  receive  a  Hill-Burton 
information  package,  call  1-800-638- 
0742  (for  callers  outside  Maryland)  or 
1-800-492-0359  (for  callers  in 
Maryland),  and  leave  your  name  and 
address  on  the  Hotline  recording. 
Persons  with  Internet  access  may  visit 
the  Division  of  Facilities  Compliance  For  family  imits  with  more  than  8 

and  Recovery  Internet  home  page  site  at     members,  add  $3,020  for  each 
<http://www.hrsa.gov/osp/dfcr>.  The         additional  member.  (The  same 
Division  of  Facilities  Compliance  and         increment  applies  to  smaller  family 
Recovery  notes  that  as  set  by  42  CFR  sizes  also,  as  can  be  seen  in  the  figures 

124.505(b),  the  effective  date  of  this  above.) 

update  of  the  poverty  guidelines  for 

facilities  obligated  under  the  Hill-  2001  POVERTY  GUIDEUNES  FOR 

Burton  Uncompensated  Services  ALASKA 

Program  is  sixty  days  from  the  date  of 
this  publication. 

For  information  about  the  percentage 
multiple  of  the  poverty  guidelines  to  be 
used  on  immigration  forms  such  as  INS 
Form  1-864,  Affidavit  of  Support, 
contact  the  U.S.  Immigration  and 
Naturalization  Service.  To  obtain 
information  on  the  most  recent 
applicable  poverty  guidelines  from  the 
Immigration  and  Natiiralization  Service, 
call  1-800-375-5283.  Persons  with 

Internet  access  may  obtain  the  ■  For  family  imits  with  more  than  8 

information  from  the  Immigration  and         members,  add  $3,780  for  each 
Naturalization  Service  Internet  site  at  additional  member.  (The  same 

<http://www.ins.usdoj.gov/graphics/  increment  applies  to  smaller  femily 

howdoi/affsupp.htm>.  sizes  also,  as  can  be  seen  in  the  figures 

For  information  about  the  Department    above.) 
of  Labor's  Lower  Living  Standard 

Income  Level  (an  alternative  eligibility  2001  POVERTY  GUIDELINES  FOR 

criterion  with  the  poverty  guidelines  for  HAWAII 

certain  Workforce  Investment  Act 
programs  and  services),  contact  Ronald 
E.  Putz,  U.S.  Department  of  Labor — 
telephone:  (202)  693-3575 — e-mail: 
<rputz@doleta.gov>;  persons  with 
Internet  access  may  visit  the 
Employment  and  Training 
Administration's  Lower  Living  Standard 
Income  Level  Internet  site  a  <http:// 
www.wdsc.org/llsil>. 

For  information  about  the  number  of 
people  in  poverty  since  1 959  or  about 
the  Census  Bureau  statistical  poverty  For  family  units  with  more  than  8 

thresholds,  contact  the  HHES  Division,  members,  add  $3,470  for  each 
Room  G251,  Federal  Office  Building  #3,  additional  member.  (The  same 
U.S.  Census  Biu^au,  Washington,  DC  increment  applies  to  smaller  family 

20233-8500 — telephone:  (301)  457-  sizes  also,  as  can  be  seen  in  the  figures 

3242 — or  send  e-mail  to  <hhes-  above.) 

info@census.gov>;  persons  with  Internet        (Separate  poverty  guideline  figures  for 
access  may  visit  the  Poverty  section  of        Alaska  and  Hawaii  reflect  Office  of 


Sire  of  family  unit 

Poverty 
guideine 

1  _ 

2 „ 

$10,730 
14,510 

3 

18,290 

4 

22.070 

5 

25.850 

6 

29,630 

7 

33  410 

8 

37.190 

Size  of  family  unit 

Poverty 
guideline 

1  

$9,890 

2 

13.360 

3 

16.830 

4 

20.300 

5 

23,770 

6 

27.240 

7 

30,710 

8 

34,180 
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Economic  Opportunity  administrative 
practice  beginning  in  the  1966-1970 
period.  Note  tiiat  the  Census  Bureau 
poverty  thresholds — the  primary  version 
of  the  poverty  measure — have  never  had 
separate  figiires  for  Alaska  and  Hawaii. 
The  poverty  guidelines  are  not  defined 
for  Puerto  Rico,  the  U.S.  Virgin  Islands, 
American  Samoa,  Guam,  the  Republic  of 
the  Marshall  Islands,  the  Federated 
States  of  Micronesia,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  and  Palau.  In  cases  in  which  a 
Federal  program  using  the  poverty 
guidelines  serves  any  of  those 
jurisdictions,  the  Federal  office  which 
administers  the  program  is  responsible 
for  deciding  whether  to  use  the 
contiguous-states-and-D.C.  guidelines 
for  those  jurisdictions  or  to  follow  some 
other  procedure.) 

The  preceding  figures  are  the  2001 
update  of  the  poverty  guidelines 
required  by  section  673(2)  of  the 
Omnibus  Budget  Reconciliation  Act 
(OBRA)  of  1981  (Pub.  L.  97-35— 
reauthorized  by  Pub.  L.  105-285, 
Section  201  (1998)).  As  required  by  law, 
this  update  reflects  last  year's  change  in 
the  Consumer  Price  Index  (CPI-U);  it 
was  done  using  the  same  procedure 
used  in  previous  years. 

Section  673(2)  of  OBRA-1981  (42 
U.S.C.  9902(2))  requires  the  use  of  these 
poverty  guidelines  as  an  eligibility 
criterion  for  the  Conmnmity  Services 
Block  Grant  program.  The  poverty 
guidelines  are  also  used  as  an  eligibility 
criterion  by  a  number  of  other  Federal 
programs  (both  HHS  and  non-HHS).  Due 
to  confusing  legislative  language  dating 
back  to  1972,  the  poverty  guidelines 
have  sometimes  been  mistakenly 
referred  to  as  the  "OMB"  (Office  of 
Management  and  Budget)  poverty 
guidelines  or  poverty  line.  In  fact,  OMB 
has  never  issued  the  guidelines;  the 
guidelines  are  issued  each  year  by  the 
Department  of  Health  and  Human 
Services  (formerly  by  the  Office  of 
Economic  Opportunity/Conmiunity 
Services  Administration).  The  poverty 
guidelines  may  be  formally  referenced 
as  "the  poverty  guidelines  updated 
aimually  in  the  Federal  RegLster  by  the 
U.S.  Department  of  Health  and  Hiunan 
Services  under  the  authority  of  42 
U.S.C.  9902(2)." 

The  poverty  guidelines  are  a 
simplified  version  of  the  Federal 
Government's  statistical  poverty 
thresholds  used  by  the  Bureau  of  the 
Census  to  prepare  its  statistical 
estimates  of  the  niunber  of  persons  and 
families  in  poverty.  The  poverty 
guidelines  issued  by  the  Department  of 
Health  and  Human  Services  are  used  for 
administrative  purposes — for  instance, 
for  determining  whether  a  person  or 


family  is  financially  eligible  for 
assistance  or  services  under  a  particular 
Federal  program.  The  poverty 
thresholds  are  used  primarily  for 
statistical  purposes.  Since  the  poverty 
guidelines  in  this  notice — the  2001 
guidelines — reflect  price  changes 
through  calendar  year  2000,  they  are 
approximately  equal  to  the  poverty 
thresholds  for  calendar  year  2000  which 
the  Census  Bureau  expects  to  issue  in 
September  or  October  2001.  (A 
preliminary  version  of  the  2000 
thresholds  is  now  available  from  the 
Census  Bureau.) 

In  certain  cases,  as  noted  in  the 
relevant  authorizing  legislation  or 
program  regulations,  a  program  uses  the 
poverty  guidelines  as  only  one  of 
several  eligibility  criteria,  or  uses  a 
percentage  multiple  of  the  gmdelines 
(for  example,  125  percent  or  185  percent 
of  the  guidelines).  Non-Federal 
organizations  which  use  the  poverty 
guidelines  under  their  own  authority  in 
non-Federally-funded  activities  also 
have  the  option  of  choosing  to  use  a 
percentage  multiple  of  the  guidelines 
such  as  125  percent  or  185  percent. 

While  many  programs  use  the 
guidelines  to  classify  persons  or  families 
as  either  eligible  or  ineligible,  some 
other  programs  use  the  guidelines  for 
the  purpose  of  giving  priority  to  lower- 
income  persons  or  families  in  the 
provision  of  assistance  or  services. 

In  some  cases,  these  poverty 
guidelines  may  not  become  effective  for 
a  particular  program  until  a  regidation 
or  notice  specifically  appljring  to  the 
program  in  question  has  been  issued. 

The  poverty  guidelines  given  above 
should  be  used  for  both  farm  and  non- 
farm  families.  Similarly,  these 
gmdelines  should  be  used  for  both  aged 
and  non-aged  units.  The  poverty 
gudelines  have  never  had  an  aged/non- 
aged  distinction;  only  the  Census 
Biueau  (statistical)  poverty  thresholds 
have  separate  figures  for  aged  and  non- 
aged one-person  and  two-person  imits. 

Definitioiis 

There  is  no  universal  adniinistrative 
definition  of  "family,"  "family  unit,"  or 
"household"  that  is  valid  for  all 
programs  that  use  the  poverty 
guidelines.  Federal  programs  in  some 
cases  use  administrative  definitions  that 
differ  somewhat  from  the  statistical 
definitions  given  below;  the  Federal 
office  which  administers  a  program  has 
the  responsibility  for  making  decisions 
about  its  administrative  definitions. 
Similarly,  non-Federal  organizations 
which  use  the  poverty  guidelines  in 
non-Federally-funded  activities  may  use 
administrative  definitions  that  differ 
from  the  statistical  definitions  given 


below.  In  either  case,  to  find  out  the 
precise  definitions  used  by  a  particular 
program,  please  consult  the  office  or 
organization  administering  the  program 
in  question. 

The  following  statistical  definitions 
(derived  for  the  most  part  from  language 
used  in  U.S.  Bureau  of  the  Census, 
Current  Population  Reports,  Series  P60- 
185  and  earlier  reports  in  the  same 
series)  are  made  available  for  illustrative 
purposes  only;  in  other  words,  these 
statistical  definitions  are  not  binding  for 
administrative  piuposes. 

(a)  Family.  A  family  is  a  group  of  two 
or  more  persons  related  by  birth, 
marriage,  or  adoption  who  live  together; 
all  such  related  persons  are  considered 
as  members  of  one  family.  For  instance, 
if  an  older  married  couple,  their 
daughter  and  her  husband  and  two 
children,  and  the  older  couple's  nephew 
all  lived  in  the  same  house  or 
apartment,  they  would  all  be  considered 
members  of  a  single  family. 

(b)  Unrelated  individual.  An 
unrelated  individual  is  a  person  15 
years  old  or  over  (other  than  an  inmate 
of  an  institution)  who  is  not  living  with 
any  relatives.  An  unrelated  individual 
may  be  the  t)nly  person  living  in  a  house 
or  apartment,  or  may  be  living  in  a 
house  or  apartment  (or  in  group  quarters 
such  as  a  rooming  house)  in  which  one 
or  more  persons  also  live  who  are  not 
related  to  the  individual  in  question  by 
birth,  marriage,  or  adoption.  Examples 
of  imrelated  individuals  residing  with 
others  include  a  lodger,  a  foster  child, 

a  ward,  or  an  employee. 

(c)  Household.  As  defined  by  the 
Bureau  of  the  Census  for  statistical 
purposes,  a  household  consists  of  all  the 
persons  who  occupy  a  housing  unit 
(house  or  apartment),  whether  they  are 
related  to  each  other  or  not.  If  a  family 
and  an  imrelated  individual,  or  two 
unrelated  individuals,  are  living  in  the 
same  housing  imit,  they  would 
constitute  two  family  units  (see  next 
item),  but  only  one  household.  Some 
programs,  sudi  as  the  Food  Stamp 
Program  and  the  Low-Income  Home 
Energy  Assistance  Program,  employ 
administrative  variations  of  the 
"household"  concept  in  determining 
income  eligibility.  A  number  of  other 
programs  use  administrative  variations 
of  the  "family"  concept  in  determining 
income  eligibility.  Depending  on  the 
precise  program  definition  used, 
programs  using  a  "family"  concept 
would  generally  apply  the  poverty 
guidelines  separately  to  each  family 
and/or  unrelated  individual  within  a 
household  if  the  household  includes 
more  than  one  family  and/or  unrelated 
individual. 
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\ld)  Family  Unit.  "Family  unit"  is  not 
an  official  U.S.  Bureau  of  the  Census 
t^rrn,  although  it  has  been  used  in  the 
poverty  guidelines  Federal  Register 
notice  since  1978.  As  used  here,  either 
an  unrelated  individual  or  a  family  (as 
defined  above)  constitutes  a  family  unit. 
In  other  words,  a  family  unit  of  size  one 
is  an  imrelated  individual,  while  a 
family  unit  of  two/three/etc.  is  the  same 
as  a  family  of  two/three/etc. 

Note  that  this  notice  no  longer 
ptovides  a  definition  of  "income."  This 
is  ibr  two  reasons.  First,  there  is  no 
universal  administrative  definition  of 
"income"  that  is  valid  for  all  programs 
that  use  the  poverty  guidelines.  Second, 
in  the  past  there  has  been  confusion 
regarding  important  differences  between 
the  statistical  definition  of  income  and 
various  administrative  definitions  of 
"income"  or  "countable  income."  The 
precise  definition  of  "income"  for  a 
particular  program  is  very  sensitive  to 
the  specific  needs  and  purposes  of  that 
program.  To  determine,  for  example, 
whether  or  not  taxes,  college 
scholarships,  or  other  particular  types  of 
income  should  be  coimted  as  "income" 
in  determining  eligibility  for  a  specific 
program,  one  must  consult  the  office  or 
oi^anization  administering  the  program 
in  question;  that  office  or  organization 
has  the  responsibility  for  making 
decisions  about  the  definition  of 
"income"  used  by  the  program  (to  the 
extent  that  the  definition  is  not  already 

Titained  in  legislation  or  regulations), 
ated:  February  13,  2001. 
Tommy  G.  Thompson, 
Secretary  of  Health  and  Human  Services. 
[FR  Doc.  01-4036  Filed  2-15-01;  8:45  am] 
BIUJNG  CODE  41S4-05-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Working  Group;  Meeting 

The  National  Center  for  Infectious 
Diseases  (NCID),  Division  of  Viral  and 


Rickettsial  Diseases  (DVRD),  Hepatitis 
Branch  of  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
aimounces  the  following  meeting. 

Name:  Working  Group  to  Review  and 
Update  Recommendations  for  the  Prevention 
and  Control  of  Viral  Hepatitis  among 
Incarcerated  Persons. 

Times  and  Dates: 
7  p.m. — 9:15  p.m.,  March  5,  2001 
8:30  a.m. — 4:30  p.m.,  March  6,  2001 
8:30  a.m.— 2:30  p.m.,  March  7,  2001 

Place:  Crown  Plaza  Ravinia  Perimeter, 
4355  Ashford-Dunwoody  Road,  Atlanta, 
Georgia  30346 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  Registration  required. 
See  contact  person  for  more  Information. 

Purpose:  The  purpose  of  this  working 
meeting  is  to  review  and  update 
recommendations  that  will  serve  as  a 
resource  to  individuals  and  organizations 
involved  in  prevention  and  control  of  viral 
hepatitis  in  adult  and  juvenile  correctional 
settings. 

Matters  to  be  Discussed:  Participants  will 
discuss  and  update  recommendations  for 
infection  control  and  hepatitis  B 
immunization,  and  education,  testing,  and 
surveillance  of  hepatitis  B  and  C  in  adult  and 
juvenile  incarceration  settings.  Discussions 
will  include  updating  guidelines  for  medical 
evaluation,  management  and  counseling  of 
incarcerated  individuals  with  chronic 
hepatitis  B  or  chronic  hepatitis  C.  The  agenda 
will  include  an  overview  of  issues  related  to 
prevention  of  transmission  of  these  agents 
and  management  of  infected  patients  in 
correctional  settings  and  work  group  sessions 
on  current  and  updated  recommendations  for 
infection  control  practices  including 
screening  and  vaccination. 

The  participants  will  consist  of 
representatives  from  public,  private, 
voluntary  and  non-governmental 
organizations. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Written  comments  are  welcome  and  should 
be  received  by  the  contact  person(s)  listeej 
below  prior  to  the  opening  of  the  meeting. 

Contact  Persons  for  More  Information:  . 
Katherine  Roeder,  Cindy  Weinbaum,  MD,  or 
Rob  Lyerla,  PhD,  Hepatitis  Branch,  NCID, 
CDC,  M/S  G-37, 1600  Clifton  Road.  NE., 
Atlanta,  Georgia  30333,  telephone  404/371- 
5460. 

The  Director,  Management  Analysis 
and  Services  Office,  has  been  delegated 


the  authority  to  sign  Federal  1 
Notices  pertaining  to  aimoimcements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  February  8,  2001. 
Carolyn  J.  Ruasell, 

Director,  Management  Analysis  and  Services 

Office,  Centers  for  Disease  Control  and 

Prevention. 

[FR  Doc.  01-3990  Filed  2-15-01;  8:45  am] 

BHAJNG  CODE  4163-ia-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Proposed  Information  Collection 
Activity;  Comment  Request 

Proposed  Proiects 

Title:  Voluntary  Establishment  of 
Paternity. 

OMB  No.  0970-0175. 

Description:  The  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996  requires 
States  to  develop  procedures  for  a 
simple  civil  process  for  volimtarily 
acknowledging  paternity  under  which 
the  State  must  provide  that,  before  a 
mother  and  putative  father  can  sign  a 
voluntary  acknowledgement  of 
paternity,  the  mother  and  putative 
father  must  be  given  notice,  orally  and 
in  writing,  of  the  alternatives  to,  the 
legal  consequences  of,  and  the  rights 
and  responsibilities  of  acknowledging 
paternity,  and  ensure  that  due  process 
safeguards  are  afforded. 

Respondents:  Hospitals,  birth  record 
agencies,  and  other  entities  participating 
in  a  State's  voluntary  paternity 
establishment  program. 


Table  of  Burden  Estimates  for  Informing  Parents  of  Their  Rights  and  Responsibilities  and  for  Providing 

Training 


Notifying  entity 


Number  of 
disclosures 


Number  of 
disclosures 

per 
disclosure 


Average 

burden  hours 

per 

disclosure 


Average 

burden  hours 

for  training 


Total  burden 
hours 


Hospital  

Birth  Record  Agencies 

Cfiild  Support  Agencies  

Private  Health  Care  Providers 

Child  Care  Resource  and  Referral  Centers 
CfiiW  Care  Providers 


6,291 
3,072 
3,072 

650,000 
500 

310.000 


35.654 
3.319 
3.319 
3.319 
3.319 
3.319 


.166 
.166 
.166 
.166 
.166 
.166 


800 
36 

36 
36 
36 
36 


38.034 
1,728 
1.728 
1.728 
1,728 
1,728 
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Table  of  Burden  Estimates  for  Informing  Parents  of  Their  Rights  and  Responsibilities  and  for  Providing 

Training— Continued 


Notifying  entity 


Numt>ero< 
disclosures 


Number  of 
disclosures 

per 
disclosure 


Average 

burden  hours 

per 

disclosure 


Average 

burden  hours 

for  training 


Total  burden 
hours 


TANF  Ager>cies 

Legal  Aid  Agencies  and  Private  Attorneys 

Food  Stamp  Agencies  

Community  Action 
Head  Start  Schools 
Secondary  Schools 
WIC  Centers  


3.072 
946.500 

3.072 

1.158 
37.000 
23,046 

1,800 


36.507 
3.319 
3.319 
3.319 
3.319 
3.319 
3.319 


.166 
.166 
.166 
.166 
.166 
.166 
.166 


400 
36 
36 
36 
36 
36 
36 


19,017 
1,728 
1,728 
1,728 
1,728 
1,728 
1.728 


Estimated  Total  Annual  Burden 
Hours:  76.059. 

In  compliance  with  the  requirements 
of  section  3506(c)(2)A)  of  the  Paperwork 
Reduction  Act  of  1995,  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families,  Office  of  Information  Services, 
370  L'Enfant  Promenade.  SW., 
Washington,  D.C.  20447,  Attn:  ACF 
Reports  Clearance  Officer.  All  requests 
should  be  identified  by  the  title  of  the 
information  collection. 

The  Department  specifically  requests 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
the  quahty,  utility,  and  clarity  of  the 


information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated:  February  12,  2001. 
BobSargis, 

Reports  Clearance  Officer. 
(FR  Doc.  01-3889  Filed  2-15-01;  8:45  am) 

MUMQ  COOe  41M-ai-M 


DEPARTMENT  OF  HEALTH  AND . 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Proposed  Information  Collection 
Activity;  Comment  Request 

Proposed  Proiects 

Title:  Required  Data  Elements  for 
Paternity  Establishment  Affidavits. 

ANNUAL  Burden  Estimates 


OMB  No.  0970-0171. 

Description;  The  Personal 
Responsibility  and  Work  Opportimity 
Reconciliation  Act  of  1996  required  the 
Secretary  of  the  Department  of  Health 
and  Human  Services  to  specify  the 
minimum  data  elements  of  an  affidavit 
to  be  used  for  the  voluntary 
acknowledgment  of  paternity.  States 
must  enact  laws  requiring  the 
development  and  use  of  the  affidavit 
and  to  give  full  faith  and  credit  to 
affidavits  signed  in  any  other  State 
according  to  its  procedures. 

Respondents:  State  birth  record 
agencies  and  State  Child  Support 
Offices. 


Instrument 

Number  of 
respoTKlents 

Number  of  re- 
sponses per 
respondent 

Average  bur- 
den hours  per 
response 

Total  burden 
hours 

Affidavit  

Estimated  Total  Annual  Burden  Hours 

2,000,000 

.2243 

.166 

74,468 
74  468 

In  compliance  with  the  requirements 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Administration  for  Children  and 
FamiUes  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families,  Office  of  Information  Services, 
370  L'Enfant  Promenade,  SW., 


Washington,  DC  20447.  Attn:  ACF 
Reports  Clearance  Officer.  All  requests 
should  be  identified  by  the  tide  of  the 
information  collection. 

The  Department  specifically  requests 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utihty;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 


the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 
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Dated:  February  12,  2001. 
iob  Sargis, 
Reports  Clearance  Officer. 
IFR  Doc.  01-3890  Filed  2-15-01;  8:45  am) 

BILLINQ  COOE  4184-01-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Radiologicai  Devices  Panel  of  ttie 
Medical  Devices  Advisory  Committee; 
I  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Radiological  Devices 
Panel  of  the  Medical  Devices  Advisory 
Committee. 

General  Function  of  the  Committee:  To 
provide  advice  and  recommendations  to  the 
agency  on  FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be  held 
on  March  5,  2001,  9  a.m.  to  3:30  p.m. 

Location:  Corporate  Bldg.,  conference  room 
020B,  9200  Corporate  Blvd..  Rockville.  MD. 

Contact:  Robert  J.  Doyle.  Center  for  Devices 
and  Radiological  Health  (HFZ-470),  Food 
and  Drug  Administration.  9200  Corporate 
Blvd.,  Rockville,  MD  20850,  301-594-1212, 
or  FDA  Advisory  Committee  Information 
Line,  1-800-741-8138  (301-443-0572  in  the 
Washington,  DC  area),  code  12526.  Please 
call  the  Information  Line  for  up-to-date 
information  on  this  meeting. 

Agenda:  The  committee  will  discuss,  make 
recommendations,  and  vote  on  a  premarket 
approval  application  for  a  computer-aided 
detection  device  for  identifying  regions  of 
interest  in  chest  radiographs. 

Procedure:  Interested  persons  may  present 
data,  information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Written  submissions  may  be 
made  to  the  contact  person  by  February  26, 
2001.  Oral  presentations  from  the  public  will 
be  scheduled  between  approximately  9:15 
a.m.  and  9:45  a.m.,  and  for  an  additional  30 
minutes  near  the  end  of  the  committee 
deliberations.  Time  allotted  for  each 
presentation  may  be  limited.  Those  desiring 
to  make  formal  oral  presentations  should 
notify  the  contact  person  before  February  26, 
2001,  and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and  an 
indication  of  the  approximate  time  requested 
to  make  their  presentation. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 


Dated:  February  9.  2001. 
Bonnie  H.  Malldn, 

Special  Assistant  to  the  Senior  Associate 

Commissioner. 

[FR  Doc.  01-4033  Filed  2-15-01;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  98D  0994] 

Guidance  for  Industry  on  BACPAC  I: 
Intermediaies  in  Drug  Sutistance 
Synthesis;  Bulk  Actives  Postapprovai 
Changes:  Chemistry,  Manufacturing, 
and  Controls  Documentation; 
Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing  the 
availability  of  a  guidance  for  industry 
entitled  "BACPAC  I:  hitermediates  in 
Drug  Substance  Synthesis;  Bulk  Actives 
Postapprovai  Changes:  Chemistry, 
Maniifacturing,  and  Controls 
Documentation."  This  guidance 
provides  recommendations  to  holders  of 
new  drug  applications,  abbreviated  new 
drug  applications,  new  animal  drug 
applications,  abbreviated  new  animal 
drug  applications,  and  drug  master  files 
or  veterinary  master  files  who  intend, 
during  the  postapprovai  period,  to 
change  the  site  of  manufacture,  the  scale 
of  manufactiire,  the  equipment,  the 
specification(s),  and/or  the 
manufacturing  process  of  intermediates 
in  the  synthetic  pathway  leading  to  the 
drug  substance. 

DATES:  Submit  written  comments  on 
agency  guidances  at  any  time. 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  this  guidance  to  the 
Drug  hiformation  Branch  {HFD-210). 
Center  for  Drug  Evaluation  and 
Research,  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  Send  one  self- 
addressed  adhesive  label  to  assist  that 
office  in  processing  your  requests. 
Submit  written  comments  on  the 
guidance  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061.  Rockville.  MD  20852.  See  the 
SUPPLEMENTARY  INFORMATION  section  for 
electronic  access  to  the  guidance 
docimient. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kasturi  Srinivasachar,  Center  for  Drug 
Evaluation  and  Research  (HFD-110), 


Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-594-5376;  or  Dennis  M.  Bensley, 
Center  for  Veterinary  Medicine  (HFV- 
143),  Food  and  Drug  Administration, 
7500  Standish  PL,  Rockville,  MD  20855, 
301-627-6956. 
SUPPLfMENTARY  INFORMATION: 

I.  Background 

FDA  is  announcing  the  availability  of 
a  guidance  for  industry  entiUed 
"BACPAC  I:  Intermediates  in  Drug 
Substance  Synthesis;  Bulk  Actives 
Postapprovai  Changes:  Chemistry, 
Manufacturing,  and  Controls 
Documentation."  This  gmdance 
describes  chemistry,  manufecturing,  and 
controls  information  and  documentation 
in  support  of  each  change  and  provides 
recommendations  on  reporting 
categories.  The  guidance  applies  to 
synthetic  drug  substances  and  the 
synthetic  steps  involved  in  the 
preparation  of  semisynthetic  drug 
substances.  It  is  limited  to  structurally 
well-characterized  drug  substances 
where  impurities  can  be  monitored  at 
the  levels  recommended.  The  guidance 
covers  changes  as  follows:  (1)  Site, 
scale,  and  equipment  changes  involving 
the  synthetic  steps  up  to,  and  including, 
the  step  that  produces  the  final 
intermediate;  (2)  specification  changes 
for  raw  materials,  starting  materials,  and 
intermediates,  excluding  the  final 
intermediate;  and  (3)  manufacturing 
process  changes  involving  the  synthetic 
steps  up  to  and  including  the  final 
intermediate.  The  guidance  does  not 
cover  postapprovai  changes  affecting: 
(1)  Sjmthetic  peptides,  (2) 
oligonucleotides,  (3) 
radiopharmaceuticals,  (4)  drug 
substances  derived  exclusively  by 
isolation  from  natural  sources  or 
produced  by  procedures  involving 
biotechnology,  or  (5)  nonsynthetic  steps 
for  semisynthetic  drug  substances.  Also 
excluded  from  this  guidance  are  certain 
changes  in  specification  and  process 
associated  with  the  use  of  raw  materials 
or  starting  materials  derived  from 
natural  sources  or  biotechnology. 

In  the  Federal  Register  of  November 
30,  1998  (63  FR  65793),  FDA  announced 
the  availability  of  a  draft  version  of  this 
guidance.  The  November  1998  guidance 
gave  interested  persons  an  opportunity 
to  submit  comments  through  March  3 1 , 
1999.  All  comments  received  during  the 
comment  period  have  been  carefully 
reviewed  and  incorporated  in  this 
revised  guidance  where  appropriate.  As 
a  result  of  the  public  comment,  the 
guidance  is  clearer  and  more  concise 
than  the  draft  version. 

This  Level  1  guidance  is  being  issued 
consistent  with  FDA's  good  guidance 


10700 


Federal  Register /Vol.  66,  No.  33 /Friday,  February  16,  2001 /Notices 


practices  regulation  (21  CFR  10.115;  65 
PR  56468.  September  19.  2000).  The 
guidance  represents  the  agency's  current 
thinking  on  intermediates  in  chug 
substance  synthesis,  bulk  actives 
postapproval  changes,  chemistry, 
manufacturing,  and  controls 
documentation.  It  does  not  create  or 
confer  any  rights  for  or  on  any  person 
and  does  not  operate  to  bind  FDA  or  the 
pubUc.  An  alternative  approach  may  be 
used  if  such  approach  satisfies  the 
requirements  of  the  applicable  statutes 
and  regidations. 

n.  Comments 

Interested  persons  may.  at  any  time, 
submit  written  comments  on  the 
guidance  to  the  Dockets  Management 
Branch  (address  above).  Two  copies  of 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  foimd  in 
brackets  in  the  heading  of  this  guidance. 
The  guidance  and  received  comments 
are  available  for  public  examination  in 
the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

m.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  document  at  http:// 
www.fda.gov/cder/guidance/index.htm 
or  http://www.fda.gov/cvm. 

Dated:  February  8.  2001. 
Ann  M.  Witt. 

Acting  Associate  Commissioner  for  Policy. 
[FR  Doc.  01-3956  Filed  2-15-oi;  8:45  am] 

■LUNQ  COOC  4iaO-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[DoetntNo.OOO-1313] 

Guidanca  for  Industry  on  How  to  Use 
E-Mail  to  Submit  a  Notica  of  Hnal 
Diapoaltlon  of  Animals  Not  Intended 
for  Immediate  Slaughter;  Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing  the 
availability  of  the  final  guidance  for 
industry  (#86)  entitled  "How  to  Use  E- 
Mail  to  Submit  a  Notice  of  Final 
Disposition  of  Animals  Not  Intended  for 
Immediate  Slaughter"  to  the  Center  for 
Veterinary  Medicine  (CVM).  This  final 
guidance  provides  guidelines  to  new 
animal  drug  sponsors  (sponsors)  on  how 
to  submit  a  notice  of  final  disposition  of 


animals  not  intended  for  immediate 
slaughter  (NFDA)  as  an  e-mail 
attachment  by  Internet.  This  electronic 
submission  is  part  of  CVM's  ongoing 
initiative  to  provide  a  method  for 
paperless  submissions.  This  final 
guidance  implements  provisions  of  the 
Government  Paperwork  Elimination  Act 
(GPEA). 

DATES:  Submit  written  comments  on  the 
final  guidance  at  any  time. 
ADDRESSES:  Submit  written  comments 
on  the  final  guidance  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Ehug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
Comments  should  be  identified  with  the 
full  title  of  the  final  guidance  and  the 
docket  number  found  in  brackets  in  the 
heading  of  this  dociunent. 

Copies  of  the  final  guidance 
document  entitled  "How  to  Use  E-Mail 
to  Submit  a  Notice  of  Final  Disposition 
of  Animals  Not  Intended  for  Immediate 
Slaughter"  may  be  obtained  on  the 
Internet  from  the  CVM  home  page  at 
http://www.fda.gov/cvmy.  Persons 
without  Internet  access  may  submit 
written  requests  for  single  copies  of  the 
final  guidance  to  the  Communications 
Staff  (HFV-12),  Center  for  Veterinary 
Medicine,  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855.  Send  one  self- 
addressed  adhesive  label  to  assist  that 
office  in  processing  your  requests. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janis  R.  Messenheimer.  Center  for 
Veterinary  Medicine  (HFV-135).  Food 
and  Drug  Administration.  7500  Standish 
PL.  Rockville,  MD  20855,  301-827- 
7578.  e-mail:  jmessenh@cvm.fda.gov. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

In  the  Federal  Register  of  June  29, 
2000  (65  FR  40104).  FDA  published  the 
notice  of  availability  of  the  draft 
guidance  entitled  "How  to  Use  E-Mail 
to  Submit  a  Notice  of  Final  Disposition 
of  Animals  Not  Intended  for  Immediate 
Slaughter"  (hereinafter  referred  to  as  the 
June  2000  notice).  Interested  persons 
were  given  imtil  August  28,  2000,  to 
submit  comments.  FDA  received  no 
comments. 

In  the  Federal  Register  of  March  20, 
1997  (62  ra  13430),  FDA  published  the 
Electronic  Records;  Electronic 
Signatures  final  regulation.  This 
regulation  (21  CFR  part  11)  provides  for 
the  voluntary  submission  of  parts  or  all 
of  regulatory  records  in  electronic 
format  without  an  accompanying  paper 
copy.  This  rule  also  established  docket 
number  92S-0251  to  provide  a 
permanent  location  for  a  list  of  the 
documents  or  parts  of  dociunents  that 


are  acceptable  for  submission  in 
electronic  form  without  paper  records 
and  the  agency  units  to  which  such 
submissions  may  be  made.  The  docket 
is  accessible  on  the  Internet  at  http:// 
www.fda.gov/ohrms/dockets/dockets/ 
92s0251.htm.  CVM  will  identify  in  this 
public  docket  the  types  of  dociunents 
that  may  be  submitted  in  electronic 
form  as  those  dociunents  are  identified 
in  final  guidance  or  regulations. 

The  electronic  submission  of  NFDA's 
is  part  of  CVM's  ongoing  initiative  to 
provide  a  method  for  paperless 
submissions.  This  initiative  reflects  the 
principles  behind  the  GPEA. 

The  GPEA  of  1998  (Public  Law  105- 
277)  requires  Federal  agencies,  by 
October  21,  2003,  to  provide:  (1)  For  the 
option  of  the  electronic  maintenance, 
submission,  or  disclosure  of 
information,  if  practicable,  as  a 
substitute  for  paper;  and  (2)  for  the  use 
and  acceptance  of  electronic  signatures, 
when  practicable. 

Before  submitting  NFDA's  by  e-mail, 
sponsors  should  first  register  and  follow 
the  instructions  in  final  guidance  for 
industry  (#108)  entitled  "How  to  Use  E- 
Mail  to  Submit  Information  to  the 
Center  for  Veterinary  Medicine."  This 
final  guidance  is  also  available  at  http:/ 
/www.fda.gov/cvm. 

CVM  monitors  the  final  disposition  of 
food  animals  treated  with 
investigational  new  animal  chugs  in 
situations  where  the  treated  animals  do 
not  enter  the  human  food  chain 
immediately  at  the  completion  of  the 
investigational  study.  Monitoririg  of  the 
final  disposition  of  such  food  animals  is 
consistent  with  CVM's  responsibility  to 
protect  the  public  health  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act. 
In  addition,  acceptable  standards  of 
study  conduct  such  as  those  set  out  in 
21  (Jl-'K  514.117  include  sponsors 
accounting  for  the  disposition  of  all 
animals  treated  with  investigational 
new  animal  drugs.  Furthermore,  CVM 
requests  this  information  because  some 
animals  are  held  for  30  days  after  the 
investigational  drug  withdrawal  period 
ends,  and  CVM  does  not  request  a 
notice  of  intent  to  slaughter  for  human 
food  purposes  for  these  animals. 
Animals  held  for  this  period  may  still  be 
sent  for  slaughter,  however.  CVM  issues 
a  slaughter  authorization  letter  to 
sponsors  that  sets  the  terms  imder 
which  animads  treated  with 
investigational  new  animal  drugs  may 
be  slaughtered  (21  CFR  511.1(b)(5)). 
Also  in  this  letter,  CVM  requests  that 
sponsors  submit  NFDA's  for  animals 
that  are  treated  with  investigational  new 
animal  drugs  and  are  not  intended  for 
immediate  slaughter.  NFDA's  have 
historically  been  submitted  to  CVM  on 
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paper.  This  final  guidance  will  give 
sponsors  the  option  to  submit  an  NFDA 
as  an  e-mail  attachment  to  CVM  via  the 
Internet 

n.  Significance  of  Giddaace 

This  Level  1  final  guidance  is  being 
issued  consistent  with  FDA's  good 
guidance  practices  regulation  (21  CFR 
10.115;  65  FR  56468.  September  19, 
2000).  The  final  guidance  represents  the 
agency's  current  thinking  about  using  e- 
mail  to  submit  an  NFDA.  It  does  not 
create  or  confer  any  rights  for  or  on  any 
person  and  will  not  operate  to  bind  FDA 
.  or  the  public.  An  alternative  approach 
may  be  used  if  such  approach  satisfies 
the  requirements  of  the  applicable 
statutes  and  regulations. 

m.  Paperwork  Reduction  Act  of  1995 

In  the  June  2000  notice,  FDA 
published  a  notice  of  the  proposed 
collection  of  information  related  to  the 
guidance.  The  Federal  Register  notice 
also  requested  comments  on  the  burden 
estimates  for  the  guidance  document. 
No  comments  were  received  on  the 
estimated  annual  reporting  burden.  The 
annual  reporting  burden  estimate  of  262 
hours  therefore  remains  unchanged.  In 
the  Federal  Register  of  September  21, 
2000  (65  FR  57193),  the  agency 
aimounced  that  it  was  submitting  the 
collection  of  information  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  information  collection 
provisions  related  to  this  final  guidance 
have  been  approved  under  OMB  control 
number  0910-0453.  This  approval 
expires  November  30,  2003. 

IV.  Comments 

As  with  all  of  FDA's  guidances,  the 
public  is  encouraged  to  submit  written 
comments  with  new  data  or  other  new 
information  pertinent  to  this  final 
guidance.  FDA  will  periodically  review 
the  comments  in  the  docket  and,  where 
appropriate,  will  amend  the  guidance. 
The  agency  will  notify  the  public  of  any 
such  amendments  through  a  notice  in 
the  Federal  Register. 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  on  this  final 
guidance  at  any  time.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  A  copy  of  the 
final  guidance  and  received  conunents 


are  available  for  public  examination  in 
the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Dated:  February  9.  2001. 
Ann  M.  Witt, 

Acting  Associate  Commissioner  for  Policy. 
(FR  Doc.  01-3886  Filed  2-15-01;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminiatratlon 
[Docket  No.  OOD-1316]  ) 

Guidance  for  Industry  on  How  to  Use 
E-Mail  to  SutMnit  a  Request  for  a 
Meeting  or  Teleconference  to  ttie 
Office  of  New  Animal  Drug  Evaluation; 
AvallatMIKy 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  the  final  guidance  for 
industry  (#88)  entitled.  "How  to  Use  E- 
Mail  to  Submit  a  Request  for  a  Meeting 
or  Teleconference  to  the  Office  of  New 
Animal  Drug  Evaluation"  in  the  Center 
for  Veterinary  Medicine  (CVM).  This 
final  guidance  provides  guidelines  to 
new  animal  drug  sponsors  (sponsors)  on 
how  to  submit  a  request  for  a  meeting 
or  teleconference  about  a  new  animal 
drug  submission  as  an  e-mail 
attachment  by  Internet.  These  electronic 
submissions  are  part  of  CVM's  ongoing 
initiative  to  provide  a  method  for 
paperless  submissions.  This  final 
guidance  implements  provisions  of  the 
Government  Paperwork  Elimination  Act 
(GPEA). 

DATES:  Submit  written  comments  at  any 
time. 

ADDRESSES:  Copies  of  the  final  guidance 
document  entitled  "How  to  Use  E-Mail 
to  Submit  a  Request  for  a  Meeting  or 
Teleconference  to  the  Office  of  New 
Animal  Drug  Evaluation"  may  be 
obtained  on  the  Internet  from  the  CVM 
home  page  at  http://vkrww.fda.gov/cvm/ 
.  Persons  without  Internet  access  may 
submit  written  requests  for  single  copies 
of  the  final  guidance  to  the 
Communications  Staff  (HFV-12),  Center 
for  Veterinary  Medicine,  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855.  Send  one  self- 
addressed  adhesive  label  to  assist  that 
office  in  processing  your  requests. 

Submit  written  comments  on  the  final 
guidance  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 


Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville.  MD  20852.  Comments 
should  be  identified  with  the  full  title 
of  the  final  guidance  dociunent  and  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janis  R.  Messenheimer.  Center  for 
Veterinary  Medicine  (HFV-135).  Food 
and  Drug  Administration,  7500  Standish 
PI,  Rockville,  MD  20855,  301-827- 
7578,  e-mail:  jmessenhOcvm.fda.gov. 
SUPPLEMENTARY  INFORMATKM: 

I.  Baclcground 

In  the  Federal  Register  of  June  29, 
2000  (65  FR  40108).  FDA  published  the 
notice  of  availability  of  the  draft 
guidance  entiUed  "How  to  Use  E-Mail 
to  Submit  a  Request  for  a  Meeting  or 
Teleconference  to  the  Office  of  New 
Animal  Drug  Evaluation"  giving 
interested  persons  until  August  28, 
2000,  to  submit  comments.  FDA 
received  no  comments. 

In  the  Federal  Register  of  March  20, 

1997  (62  FR  13430).  FDA  pubhshed  the 
Electronic  Records;  Electronic 
Signatures,  final  regulation.  This 
regulation  (21  CFR  part  11)  provides  for 
the  voluntary  submission  of  parts  or  all 
of  regulatory  records  in  electronic 
format  without  an  accompanying  paper 
copy.  This  final  rule  also  established 
public  docket  number  97S-0251  to 
provide  a  permanent  location  for  a  Ust 
of  the  documents  or  parts  of  documents 
that  are  acceptable  for  submission  in 
electronic  form  without  paper  records 
and  the  agency  units  to  which  such 
submissions  may  be  made.  CVM  will 
identify  in  this  public  docket  the  types 
of  documents  that  may  be  submitted  in 
electronic  form  as  those  documents  are 
identified  in  final  guidance  or 
regulations.  This  docket  is  accessible  on 
the  Internet  at  http://wvkrw.fda.gov/ 
ohrms/dockets/dockets/92s0251/ 
92s0251.htm. 

The  electronic  submission  of  requests 
for  meetings  and  teleconferences  is  part 
of  CVM's  ongoing  initiative  to  provide 
a  method  for  paperless  submissions. 
The  final  guidance  implements 
provisions  of  the  GPEA.  The  GPEA  of 

1998  (Public  Law  105-277)  requires 
Federal  agencies,  by  October  21,  2003, 
to  provide:  (1)  For  the  option  of  the 
electronic  maintenance,  submission,  or 
disclosure  of  information,  if  practicable, 
as  a  substitute  for  paper;  and  (2)  for  the 
use  and  acceptance  of  electronic 
signatures,  when  practicable. 

On  request,  CVM  will  hold  meetings 
and/or  teleconferences  to  assist 
sponsors  with  new  animal  drug 
submissions  and  general  questions. 
Currentiy,  sponsors  submit  meeting  and 
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teleconference  requests  to  CVM  on 
paper.  CVM  would  like  to  allow 
sponsors  to  request  meetings  and 
teleconferences  in  a  manner  more 
efficient  and  time  saving  to  them.  This 
final  guidance  will  give  sponsors  the 
option  to  submit  a  request  for  a  meeting 
or  teleconference  as  an  e-mail 
attachment  by  the  Internet. 

Before  submitting  requests  for 
meetings  or  teleconjterences  by  e-mail, 
sponsors  should  first  register  and  follow 
the  instructions  in  the  final  guidance  for 
industry  (#108)  entitled  "How  to  Use  E- 
Mail  to  Submit  Information  to  CVM." 

n.  Significance  of  Guidance 

This  Level  1  final  guidance  is  being 
issued  consistent  with  FDA's  good 
guidance  practices  regulation  (21  CFR 
10.115;  65  PR  56468.  September  19. 
2000).  The  final  guidance  represents  the 
agency's  current  thinking  on  submitting 
a  request  for  a  meeting  or  teleconference 
about  new  animal  drug  submissions  by 
e-mail.  The  final  guidance  does  not 
create  or  confer  any  rights  for  or  on  any 
person  and  will  not  operate  to  bind  FDA 
or  the  public.  An  alternative  method 
may  be  used  if  such  approach  satisfies 
the  requirements  of  the  appUcable 
statutes  and  regulations. 

m.  PapCTWork  Reduction  Act  of  1995 

In  the  document  announcing  the 
availability  of  the  draft  version  of  this 
guidance  (65  FR  40108).  FDA  pubfished 
notice  of  the  proposed  collection  of 
information  related  to  the  guidance.  The 
Federal  Register  docxmient  also 
requested  comments  on  the  burden 
estimates  for  the  guidance  docimient. 
No  comments  were  received  on  the 
estimated  annual  reporting  burden.  The 
annual  reporting  burden  estimate  of  116 
hours,  therefore  remains  unchanged.  In 
the  Federal  Register  of  September  21, 
2000  (65  FR  57194),  the  agency 
announced  that  it  was  submitting  the 
collection  of  information  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995.  The 
information  collection  provisions 
related  to  this  final  guidance  document 
have  been  approved  under  OMB  control 
number  0910-0452.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to.  a  collection  of 
information  unless  it  displays  a 
currentiy  valid  OMB  control  number. 
This  approval  expires  November  30, 
2003. 

V.  Comments 

As  with  all  of  FDA'S  guidances,  the 
pubhc  is  encouraged  to  submit  written 
comments  with  new  data  or  other  new 
information  pertinent  to  this  final 


guidance.  FDA  will  periodically  review 
the  comments  in  the  docket  and.  where 
appropriate,  will  amend  the  guidance, 
llie  agency  wiU  notify  the  public  of  any 
such  amendments  through  a  notice  in 
the  Federal  Register. 

Interested  persons  may,  at  any  time, 
submit  written  comments  on  the 
guidance  to  the  Dockets  Management 
Branch  (address  above).  Two  copies  of 
any  comments  are  to  be  submitted, 
except  individuals  may  submit  one 
copy.  Comments  should  be  identified 
with  the  docket  niunber  found  in 
brackets  in  the  heading  of  this 
dociunent.  The  guidance  and  received 
comments  are  available  for  public 
examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

Dated:  February  9.  2001. 
Ann  M.  Witt, 

Acting  Associate  Commissioner  for  Policy. 
(FR  Doc.  01-3887  Filed  2-15-01;  8:45  amj 
BUJNQ  CODE  4iaO-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUIIAN  SERVICES 

Health  Care  Hnancing  Administration 
[Document  Mantifier:  HCFA-665] 

Agency  Infonnatlon  Collection 
Actlvltiee:  Submission  for  OMB 
Review;  Comment  Request 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Hodth  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information.  Interested 
persons  are  invited  to  send  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subjects:  (1)  The  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency's  functions;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Medicare 
Qualification  Statement  for  Federal 
Employees  and  Supporting  Regulations 
in  42  CFR  406.15;  Fonn  No.:  HCFA-565 


(OMB#  0938-0501);  Use:  The  HCFA- 
565  is  completed  by  an  individual  filing 
for  hospital  insurance  (HI)  benefits  (Part 
A)  based  upon  their  federal 
employment.  This  information  is 
necessary  to  determine  if  HCFA/SSA 
can  use  federal  employment  prior  to 
1983  to  qualify  for  &«e  Part  A.  The  data 
is  passed  to  the  HI  master  record,  the 
EnroUment  Data  Base  (EDB).  An  HI 
record  showing  appropriate  entiUement 
is  established  and  if  applicable,  a 
Medicare  card  is  issued.  Frequency: 
Other  (one  time  only);  Affected  Public: 
Individuals  or  Households.  Federal 
Government,  and  State,  Local,  or  Tribal 
Government;  Number  of  Respondents: 
4,300;  Total  Armual  Responses:  4,300; 
Total  Aimual  Hours:  731. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  access 
HCFA's  WEB  SITE  ADDRESS  at  http:// 
www.hcfa.gov/regs/prdact95.htm,  or  E- 
mail  your  request,  including  your 
address  and  phone  number,  to 
Paperworkdhcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  Desk  Officer  designated  at  the 
following  address:  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Allison  Eydt,  New  Executive 
Office  Building,  Room  10235, 
Washington,  DC  20503. 

Dated:  January  30.  2001. 
lolin  P.  BuAb,  m, 

HCFA  Reports  Clearance  Officer.  HCFA, 
Office  of  Information  Services,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 
[FR  Doc.  01-3972  Filed  2-15-01;  8:45  am) 
BILLMQ  CODE  412»-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
[Document  Mantifiar:  HCFA-10011] 

Agency  information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Health  Care  Financing  Administration 
(HCFA).  Department  of  Health  and 
Human  Services,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information.  Interested 
persons  are  invited  to  send  comments 
regarding  the  burden  estimate  or  any 
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ither  aspect  of  this  collection  of 

formation,  including  any  of  the 
following  subjects:  (1)  The  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency's  functions;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden. 

Type  of  Information  Collection 
Request:  New  Collection; 

Title  of  Information  Collection:  Stages 
of  Change  Survey  for  Informed  Choice 
in  the  Medicare  Population; 

fonn  No.:  HCFA-10011  (OMB#  0938- 
NEW) 

Use:  This  is  a  survey  of  Medicare 
beneficiaries  in  the  first  step  in  the 
application  the  Transtheoretical  Model 
(the  "stage  model")  to  informed  choice 
in  the  Medicare  population.  The 
Transtheoretical  Model  has  been 
applied  and  proven  effective  in 
facilitating  behavior  change  in  a  wide 
range  of  health  behaviors  including 
smoking  cessation,  mammography 
screening,  and  safe  sex.  This  work  will 
3rield  psychometrically  sound  and 
externally  valid  measures  of 
beneficiaries'  readiness  to  make 
informed  choices  about  health  plans, 
and  provide  information  to  HCFA  to 
assist  with  its  national  educational 
campaign  to  inform  beneficiaries  about 
their  choices.  Stages  of  Change 
measures  will  be  administered  to  560 
Medicare  beneficiaries'  readiness  to 
make  informed  choices  about  health 
plans,  and  provide  information  to  gmde 
HCFA's  National  Medicare  Education 
Program  (NMEP).; 

j  Frequency:  Other:  One-time  survey; 
I  Affected  Public:  Individuals  or 
households; 

Number  of  Respondents:  560; 

Total  Aimual  Responses:  560; 

Total  Aimual  Hours:  327. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  access 
HCFA's  Web  Site  Address  at  http:// 
www.hcfa.gov/regs/prdact95.htm,  or  E- 
mail  your  request,  including  your 
address  and  phone  niunber,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 


the  OMB  Desk  Officer  designated  at  the 
following  address:  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Allison  Eydt,  New  Executive 
Office  Building,  Room  10235, 
Washington.  DC  20503. 

Dated:  January  25,  2001. 
John  P.  Burke  m. 

HCFA  Reports  Clearance  Officer.  HCFA. 
Office  of  Information  Services,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 
[FR  Doc.  01-3973  Filed  2-15-01;  8:45  am) 
BaUNO  CODE  412IMI3-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4652-N-02] 

Notice  Of  Propoeed  information 
Collection  for  Public  Comment  for  the 
Analysis  of  Proposed  Main 
Construction  Contract 

AGENCY:.Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 
ACTION:  Notice. 

- 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Ehie  Date:  April  17, 
2001. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  number  and  should  be  sent  to: 
Mildred  M.  Hamman,  Reports  Liaison 
Officer,  Public  and  Indian  Housing, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street.  SW.. 
Room  4238,  Washington,  DC  20410- 
5000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mildred  M.  Hamman,  (202)  708-3642, 
extension  4128,  for  copies  of  the 
proposed  forms  and  otiier  available 
documents.  (This  is  not  a  toll-fi«e 
number). 

SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 


Reduction  Act  of  1995  (44  U.S.C.    ' 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  evaluate  the 
acciu-acy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology; 
e.g.,  permitting  electronic  submission  of 
responses. 

'This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Analysis  of 
Proposed  Main  Construction  Contract 

OMB  Control  Number:  2577-0037. 

Description  of  the  need  for  the 
information  and  proposed  use:  Under 
the  Annual  Contribution  Contract 
(ACC),  Public  Housing  Agencies  (PHAs) 
must  prepare  and  submit  main 
construction  contracts  and  other 
contracts  for  projects  being  developed, 
or  proposed  to  be  developed  under  the 
Low-Income  Housing  Program.  HUD 
will  use  the  infortnation  to  approve 
construction  bids  and  budgets  prim  to 
awarding  PHA's  construction  contracts. 

Agency  form  number:  HUD-52396. 

Members  of  affected  public:  State  or 
Local  Government. 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  114  respondents, 
annually.  2  hours  average  per  response; 
total  annual  reporting  burden  248  hours. 

Status  of  the  proposed  information 
collection:  Extension,  without  change. 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  Chapter  35, 
as  amended. 

Dated:  February  9.  2001. 

Gloria  Cousar, 

Acting  General  Deputy,  Assistant  Secretary 
for  Public  and  Indian  Housing. 

BN.UNG  COOC  4210-33-M 


10704 


Federal  Register /Vol.  66,  No.  33 /Friday,  February  16,  2001 /Notices 


Analysis  of  Proposed  Main 
Construction  Contract 


U.8.  OapartiMnt  of  Housing 
snd  UvImii  0#VMopiiMnt 

OfHca  ot  Public  and  Indian  Housing 


0MB  Appioval  No.  2577-0037  (exp.  4/30/2001 ) 


PuMc  reporling  burden  tor  this  coll«c(k>n  o(  i  nformalkjn  is  aslirnated  to  average  2  hours  ^^ 

data  sources,  gattwnngarxj  maintaining  tti«  data  needed.  andconftptetif>gaf«drevia«ringth«collectiono(lrrf^  This  agency  m«y  not  coHect  this  informatkxt, 

and  you  are  not  required  to  complete  tt>is  form,  unless  it  dteptays  a  currently  vaMd  OMB  control  number. 

This  irtformation  Is  collected  under  the  autt>orityol  Section  6<c)o<  the  U.S.  Housing  Act  ol  1937  UnderttieACC.  Housing  Agencies  (HAs)  must  prepare  and  submit 

main  construction  contracts  and  other  contracts  for  projects  being  developed,  or  proposed  to  be  developed  under  ttie  Low-Income  Housing  Program  HUD  will  use 

the  Information  to  approve  construction  bids  and  budgets  prior  to  awarding  PHA's  oorfstruction  contracts  The  approved  pre-tMd  budget  amounts  for  various  elements, 

the  actual  bid  amounts  arid  any  proposed  changes.  ar>d  ttie  actual  final  adjusted  bid  amount  by  comparing  ttiese  elements,  HUD/PHA  can  prepare  a  revised 

DewkipnientCoetBudgrt.  Re^Mnses  to  me  oolectionatlntomMtion  are  required  to  obtain  a  benamTlwlnhxrnatk)n  requested  does  not  lend  itself  to  co^^ 


Mam•ol^Mct4ouilnoAg«lcy 
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1  oflaikir>  ot  Protect 

tto.ot  Units 

No.  o(  Roofns 
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1 
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2 
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Bid  Amount 

4 

Bid  Amount  Pius  or 
Minus  Changes  (3  >  4) 
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1 

SanHary  Sewers 

,    . 

Storm  Sewers 

Gas  Distribution  System 

BectricDIstflbuUon  System 

AM.  for  Abnomnal  Sut>-Soil  CondHions 

;"'.                            it 

Excess  Dwe«.  A  NondtMl.  Foundaliora 

•!J 

Paved  Areas 

*^ 

'    ;                  .,     .         ■ 

-■         ■- 

.:■:..■ 

61 

Dwelling  Stnictun^  (1 460) 
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PlmMtQ 

HMing  (except  apace  haatare) 

Baciilcai  (induding  maters) 

B&atan 

Total  OwetHng  Stnicturaa 

Dwelling  Equlpmant  (1 465) 
Rartges 

Refftgerators 

Space  Heaters 

Shades 

Screens 

■  —     ■       -     .  --            ^^-. ........    ... 

I 

WorfcTatilas 

Otter 

:i 

Ff   ■-     '  ' 

Total  DwaHIng  EqulpMMnt 

Nondwelling  SliuGturaa  (1 470) 

Adtnin.  BIdgs.  or  Spaces 

W~' 

■:      .:.. 

Maintenance  BIdgs.  or  Spaces 

" 

» 

Nondwalling  Equipment  (1479) 

Total 

# 

Previous  ediiiana  are  obaoiala. 
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FR  Doc.  01-3903  Filed  2-15-01;  8:45  am) 

I  MJJNG  CODE  4210-33-C 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Dociwt  No.  FR-46S6-N-01] 

Notice  of  Proposed  Information 
Collection:  Comment  Request;  Issuer's 
Monthly  Remittance  Advice  and 
Issuer's  Monthly  Serial  Note 
Remittance  Advice 

agency:  Office  of  the  President  of  the 
Government  National  Mortgage 
Association  (Ginnie  Mae),  HIH). 
ACnON:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  April  17, 
2001. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Sonya  Suarez,  Government  National 
Mortgage  Association,  Office  of  Policy, 
Planning  and  Risk  Management, 
Department  of  Housing  &  Urban 
Development,  451— 7th  Street,  SW, 
Room  6226,  Washington,  DC  20410. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sonya  Suarez,  Ginnie  Mae,  (202)  708- 
2772  (this  is  not  a  toll-free  number),  for 
copies  of  the  proposed  forms  and  other 
available  docimients. 
SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 
I  Through  this  Notice,  ihe  Department 
is  soliciting  comments  from  members  of 
the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  to:  (1)  Evaluate  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 


the  use  of  appropriate  automated 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Issuer's  Monthly 
Remittance  Advice  and  Issuer's  Monthly 
Serial  Note  Remittance  Advice. 

OMB  Control  Number,  if  applicable: 
2503-0015. 

Description  of  the  need  for  the 
information  and  proposed  use:  The 
Form  HUD  11714  is  used  to  advise  each 
security  holder  of  the  current  month's 
accxjunt  transactions  and  calculation  of 
holder's  pro  rata  share  percentage  of 
total  cash  distribution.  The  Form  HUD 
11714SN  is  used  to  provide  a  summary 
of  information  to  the  holders  of  Serial 
Note  Certificates  with  respect  to  the 
current  month's  account  transactions, 
calculation  of  interest  and  principal  to 
be  distributed,  and  data  with  respect  to 
the  redemption  of  Serial  Units. 

Agency  form  numbers,  if  applicable: 
HUD  Form  11714  and  11714SN. 

Members  of  affected  public:  For-profit 
business  (mortgage  industry  trade 
associations,  securities  companies, 
accoimting  firms,  law  firms,  service 
providers,  etc.) 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response: 

Estimation  of  total  number  of  hours 
needed  to  prepare  the  information 
collection  is  based  on  the  number  of 
respondents  multiplied  by  the 
frequency  of  responses: 

445  issuers  +  21,500  responses  =  21,945 
responses 

21,945  X  12  months  =  263,340  Annual 
Responses, 

263,340  X  .01  (1  minute)  =  2,633  Annual 
Burden  Hours 

Status  of  the  proposed  information 
collection:  This  is  a  reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  Chapter  35, 
as  amended. 

Dated:  February  1,  2001. 
Geoi^ge  S.  Anderson, 

Executive  Vice  President,  Ginnie  Mas. 
(FR  Doc.  01-3904  Filed  2-15-01;  8:45  ami 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4652-N-01] 

Notice  of  Proposed  information 
Collection  for  Public  Comment; 
Allocation  of  Operating  Subsidies 
Under  the  Operating  Fund  Formula: 
Data  Collection 

agency:  Office  of  the  Assistant 
^Secretary  for  Public  and  Indian 
'Housing,  HUD. 

ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  April  17, 
2001. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  number  and  should  be  sent  to: 
Mildred  M.  Hamman,  Reports  Liaison 
Officer,  Public  and  Indian  Housing, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW., 
Room  4238,  Washington,  DC  20410- 
5000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mildred  M.  Hamman,  (202)  708-3642, 
extension  4128,  for  copies  of  the 
proposed  forms  and  other  available 
documents.  (This  is  not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION:  The 

Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  pubUc  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed    - 
collection  of  information;  (3)  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated  collection 
tedmiques  or  other  forms  of  information 
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technology;  e.g.,  pennitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Allocation  of 
Operating  Subsidies  under  the 
Operating  Fund  Formida:  Data 
Collection  (formerly  the  performance 
Funding  System  (PFS)). 

OMB  Control  Number:  2577-0029. 

Description  of  the  need  for  the 
information  and  proposed  use:  Statute 
requires  that  HUD  implement  an  interim* 
Operating  Fund  Formida  fot 
determining  the  pajrment  of  operating 
subsidies  to  public  housing  agencies 
(PHAs)  for  the  operation  and 
management  of  public  housing.  Section 
9(f)  establishes  an  Operating  Fund  for 
the  purposes  of  making  assistance 
available  to  PHAs;  assistance  made 
available  from  the  Operating  Fund  is 
determined  using  a  formida  developed 
through  negotiated  remaking 
procedures.  PHAs  wiU  compute 
operating  subsidy  eligibility  by  using 
forms  prescribed  by  HUD  as  follows: 
Operating  Fund  Formula  Data 


Collection  (HUD-52720-A);  Operating 
Fund  Calculation  of  Formula  and  Delta 
(HUD-52720-B);  Range  Test  and 
Determination  of  Base  Year  Expense 
Level  rHUD-52720-C);  Direct 
Disbursement  Payment  Schedule  Data 
Operating  Subsidies  Public  Housing 
Program  (HUD-52721):  Calculation  of 
Allowable  Utilities  Expense  Level 
{HUD-52722-A);  Adjustment  for  Utility 
Consumption  and  Rates  (HUD-52722- 
B);  Operating  Fund  Calculation  of 
Operating  Subsidy  (HUD-52723); 
Calculation  of  Subsidies  for  Operation 
(HUD-53087).  Where  appropriate, 
references  to  the  Performance  Funding 
System  (PFS)  have  been  changed  to  the 
operating  fund;  all  references  to  Indian 
Housing  Authorities  (IHAs)  have  been 
removed.  Line  numbers  have  been 
revised  to  start  at  "01"  on  Form  HUD- 
52722-B.  Form  HUD-53087  is  being 
reinstated;  all  references  to  Section  23 
Leased  Housing  have  been  removed.  In 
the  third  quarter  of  FY  2001 ,  HUD  plans 
to  start  automating  in  phases  all  forms 
relating  to  operating  subsidy 
calculations  and  the  operathig  budget  in 


the  Public  and  Indian  Housing 
Information  Center  (PIC). 

Agency  form  number:  HUD-52720-A, 
HUD-52720-B,  HUD-52720-C,  HUD- 
52721,  HUD-52722-A,  HUD-52722-B, 
HUD-52723,  HUD-53087. 

Members  of  affected  public:  State, 
Local  government;  PHAs. 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hour  of  response:  3,200  respondents,  1 
response  per  respondent  (eight  forms) 
25,600  total  responses,  .45  average  time 
per  response,  11,520  hours  total  burden. 

Status  of  the  proposed  information 
collection:  Extension;  reinstatement 
(HUD-53087). 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  Chapter  35, 
as  amended. 

Dated:  February  9.  2001. 
GlcMia  Cousar, 

Acting  General  Deputy  Assistant  Secretary 
for  Public  and  Indian  Housing. 

MJJNG  CODE  4210-39-M 


Operating  Fund 
Formula  Data  Collection 

PHA-Owned  Rental  Housing 

1.  Name  and  AddraMoiPublic  Housing  Agency 


U^.  Department  of  Housing 
md  UrtMn  Dovelopinent 

Office  of  Public  and  Indian  Housing 


OMB  Approval  No.  2577-0029  (w^.  5/31/2001) 


PaitL    Bedroom  CompoaWon  and  UnK  MontiM  Available 

Number  of  DweWng  Units  by  Bedroom  Size 
2.  3.  4.  5.  6.  7. 


2.ACConnciNo. 


^ 


3f^ 


3.  Submission 
Qoriginai      D  Roviakin  No.( 


1. 

Ending  Dates  of 
PHA's  Rscal  Year 


OBR 


1BR 


2  BR 


3BR 


4  BR 


5BR 


64^  BR 


9. 

ToM 

DweKno  Units 


10. 
Total  Unit  Monms 


PartN.    Calculation  of  PHAAHA  diaradaristics  for  formula 


A1 

Number  of  two  or  more  bedroom  units  (Total  of  columns  4  -  8,  Part  1) 

A2 

LesserofAl  or  15,000 

1 

B1 

Number  of  three  or  more  bedroom  units  (Total  of  columns  5  -  8,  Part  1) 

B2 

Total  dweWng  units  (Column  9.  Part  1) 

B3 

Ratio  of  three  or  more  bedroom  units  to  total  dweling  units  (Nne  B1  divided  by  line  82) 

1 

PartM.    To  ba  comptoted  only  H  PNA  has  1 

1.                                   2. 
ACC  Project  Number              Number 
Ust  only  High-Rise              ofTwoor 
Family  Proiects                  More 
(Col.  Si.  35:  Col.  7 2 1.5:         Bedroom 
andCol.825)                  Unnsm 
Protect 

1  hlgh-rte*  family  proiect 

3.                     4. 
Total            Number  of 
Number  of        Buildings 
Dweling           mthe 
Units              ProiM:! 
^     in 
Project 

5. 

Average  Number 

of  Units  in  a  Buildir>g 

(Must  be  >  35  to  be 

inchided  in  this  Table) 

(Col.  3  ^  Col.  4) 

6. 

Total 
Number  of 

Preset 

7. 
Average 
Bedroom  Size 
(Must  be  >  1.5 
to  be  inchjrted 
in  this  Table) 
(Col.  6  +  Col.  3) 

8. 

IMghl  In  StoriM 

of  Tatest  Bidding 

(MustbesS 

to  be  included 

InMsTaMe) 

• 

Total  (this  page  only) 

CI.  Grand  Total  (an  pages) 

C2.   Ratio  of  two  or  more 

bedroom  units  in  high-rise 
family  projects  to  total 
dwoMng  units 
(CI  4^  Col.9.  Part  1) 

Previous  editions  are  otjsolete 


form  »ttJfVS2730.A  (1/300001) 
ref.  Handbook  7475.13 
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Public  Repoiting  Burden  tor  this  collection  o(  infonnation  is  estimated  to  average  1  hour  per  response,  including  the  time  for  reviewirtg 
instructions,  searching  existirtg  data  sources,  gathering  and  maintairting  the  data  needed,  and  completing  and  reviewing  the  collection 
at  information.  TtMS  agency  may  not  collect  this  information,  and  you  are  not  required  to  complete  this  form,  unless  it  displays  a  currently 
valid  OM6  control  number. 

This  Information  is  required  by  Section  9(a)  of  the  U.S.  Housing  Act  of  1937,  as  amerKled,  and  by  24  CFR  Part  990  HUD  regulations.  HUD 
makes  payments  for  ooeration  of  low-income  housing  projects  to  PHAs.  The  Operating  Fund  determines  the  amount  of  operating  subsidy 
to  be  paid  to  PKIAs.  PHAs  provide  information  on  the  Allowable  Expense  Level(AEL),  Allowable  Utilities  Expense  Level  (AUEL)  and  Other 
Costs  for  the  maior  Operating  Fund  components.  HUD  reviews  the  information  (Operating  subsidy  calculation)  to  determine  each  PHA's 
sftare  of  tfw  total  operating  subsidy  funds  appropriated  by  Congress  each  fiscal  year.  HUD  also  uses  the  information  as  a  means  of 
estimating  the  annual  aggregage  operating  subsidy  eligMity  of  PHAs  which  senws  as  the  basis  for  requesting  annual  approprations  from 
Congress.  Responses  to  the  coUeciion  oTinformation  are  required  to  obtain  a  benefit.  The  infomurtion  requested  does  not  lend  itself  to 
confidentiality. 


lastractkHU  for  Forai  inJD-52720-A 

This  form  is  only  applicable  to  PHA-owned  rental  housing  proj- 
ects, under  an  Annual  Contributions  Contract  (ACC)  that  will  be 
available  for  occupancy  within  the  requested  budget  year.  This 
form  is  not  applicable  to  the  Section  23  Leased  Housing  Program, 
the  Section  23  Housing  Assistance  Payments  Program,  (he  Sec- 
tion 8  Housing  Assistance  Payments  Program,  the  Mutual-Help 
Program,  or  the  Turnkey  III  or  Turnkey  IV  Homeownership 
Opportunity  Programs.  Operating  Fund  is  not  applicable  to  the 
Housing  Agencies  of  Alaska,  Puerto  Rico,  the  Virgin  Islands  or 
Guam.  This  form  does  not  need  to  be  completed  if  the  PHA  has 
not  experienced  a  change  in  the  number  of  its  units  in  excess  of 
S  percent  or  1000  units,  whichever  is  less,  since  the  last  adjust- 
ment to  the  Allowable  Expense  Level  using  form  HUD-S2720-B. 
This  form  is  also  not  applicable  for  the  first  budget  year  under 
Operating  Fund  for  a  new  project  of  an  existing  PHA  that  the  PHA 
decides  to  place  under  a  separate  ACC,  unless  the  new  project  has 
been  in  management  for  at  least  one  full  fiscal  year  before  the 
Requested  Budget  Year. 

Prepare  a  separate  copy  of  this  form  for  each  ACC.  Send  this  form 
with  form  HUD-S2564,  Operating  Budget,  for  each  ACC  for  the 
Requested  budget  year,  to  the  HUD  Field  Office.  Carry  numbers 
on  this  form  to  five  decimal  places. 

Part  L  Bcdroon  Cooipositioii  and  Unit  Months  ATailabIc 

CofaiBBa  1.  Ending  Dates  of  PHA's  Fiscal  Year.  Enter  the 
applicable  date  for  the  fiscal  year  to  which  the  numbers  on  this 
form  apply.  If  using  this  form  for  the  one-time  AEL  adjustment 
in  accordance  with  the  revision  to  the  Performance  Funding 
System  regulation  published  on  February  4,  1992,  complete  for 
the  PHA  Tiscal  year  ending  in  calendar  year  1 992.  In  the  first  year 
that  you  use  this  version  of  the  fonn  for  the  long  calculation  of  the 
delta,  you  must  prepare  two  copies  of  this  form  -  one  using  the 
PHA  characteristics  for  the  requested  budget  year  and  one  for  the 
last  year  in  which  an  adjustment  was  made  based  on  the  long 
calculation.  After  the  Hrsi  year  that  you  use  this  version  of  the 
form  for  the  long  calculation  of  the  delta,  you  will  only  need  to 
prepare  one  copy  using  the  PHA  characteristics  for  the  requested 
budget  year. 

Cefamns  2^  Enter  the  total  number  of  dwelling  units  available 
for  occupancy  at  the  end  of  the  fiscal  year  by  bedroom  size  for  all 
projects.  The  classification  of  the  bedroom  size  of  a  dwelling  unit 
shall  be  the  same  as  it  was  classified  in  the  Development  Program 
or  subsequently  reclassified  as  approved  by  HUD.    A  unit  is 


considered  available  for  occupancy  from  the  date  on  which  the 
End  of  the  Initial  Operating  Period  (EIOP)  for  the  project  is 
established  until  the  time  it  is  approved  by  HUD  for 
deprogramming  and  is  vacated  or  is  approved  for  nondwelling 
use.  On  or  after  July  1, 1991,  a  unit  is  not  considered  available  for 
occupancy  in  any  PHA  Requested  Budget  Year  if  the  unit  is 
located  in  a  vacant  building  in  a  project  that  HUD  has  determined 
is  nonviable.  List  efficiency  apartments  with  no  separate  bed- 
room under  "0"  Bedroom  Size.  If  there  are  no  units  of  a  certain 
size,  insert  0  (zero)  in  the  block(s)  for  the  designated  bedroom 
size  category. 

Colnnui9.  Total  DwcUing  Units.  Enter  the  total  of  columns  2-8. 

Colnnui  10.  Total  Unit  Months  Available.  Calculate  the  total 
Unit  Months  Available:  For  those  projects  that  have  been  or  are 
expected  to  be  available  for  occupancy  during  the  fiscal  year  for 
which  the  data  is  given,  multiply  the  tout  number  of  these 
dwelling  units,  as  defined  above,  by  12.  For  those  projecu  that 
will  be  or  are  expected  to  be  in  occupancy  for  less  than  1 2  months 
during  the  fiscal  year  for  which  the  data  is  given,  multiply  the 
toul  number  of  dwelling  units  as  defined  above  by  the  actual 
number  of  months  the  projects  will  be  in  occupancy,  (i.e.,  3, 6,  or 
9  months.)  Enter  the  sum  of  the  products  in  column  10. 

Part  III.  To  be  completed  only  if  a  PHA  has  a  high-rise  family 
project.  For  the  purposes  of  this  form,  a  high-rise  family  project 
is  defined  as  one  that  has  a  building  that  is  at  least  S  stories  ull, 
has  an  average  bedroom  size  of  at  least  1 .5,  and  has  an  average 
number  of  units  per  building  of  at  least  3S.  If  you  have  no  projects 
with  these  characteristics,  skip  to  C2.  of  this  section  and  enter  a 
0  (zero). 

Colnmnl.  ACC  Project  Nnmbcr.  Use  one  line  for  each  project. 
If  you  have  too  many  high-rise  family  projects  to  fit  on  this  page, 
list  the  other  projects  on  separate  lines  on  additional  copies  of  this 
form,  leaving  Parts  I  and  II  blank. 

Celnmn  3.  Total  nnmbcr  of  Dwelling  Units.  For  each  project 
listed,  indicate  the  number  of  dwelling  units  expected  to  be 
available  for  occupancy  at  the  end  of  the  fiscal  year. 

Colnnin4.  Nnmbcr  of  buildings  in  the  Project  Include  only 
buildings  that  contain  dwelling  units. 


Colnnu  8.  Height  in  stories  of  tallest  building.  For  each  project 
enter  the  number  of  stories  of  the  tallest  occupied  building. 
Include  only  stories  containing  dwelling  units  or  any  space  used 
by  the  PHA  for  project  use  that  are  not  in  a  basement. 


Previous  adWon*  are  obsoM* 


iomi  HUI>«272(M^  (1/3(V2001) 
re(.  Handbook  7475.13 
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Operating  Fund 
Calculation  of 
Formula  and  Date 

PHA  -(Dwne<Ulenf|JVtJ9|ig 


U.S.  Department  of  Housing 
and  Urt>an  Development 

Office  of  Public  and  Indian  Housing 


OMB  Approval  No.  2S77-0029 
(•xp.  SA31/2001) 


wne<U||nftLPl0tjsvi£ 


Public  Reporting  Burden  lor  ttiis  collection  of  information  is  estimated  to  average  1  hour  per  response,  including  the  time  for  reviewirtg  instnjctions, 
searching  existing  data  sources,  gathering  arv)  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of  information.  This  agarwy  may 
not  collect  this  information,  and  you  are  not  required  to  complete  this  fonn,  unless  It  displays  a  currently  valid  OMB  control  numt>er. 

This  information  is  required  by  Section  9(a)  of  the  U.S.  Housing  Act  of  1937,  as  amended,  and  by  24  CFR  Part  990  HUD  regulations.  HUD  makes  payment* 
for  operation  of  low-income  housing  projects  to  PHAs.  The  Operating  Fund  detennines  the  amount  of  operating  subsidy  to  be  pakj  to  PHAs.  PHAs  provkle 
infonnation  on  the  Allowable  Expense  Level(AEL).  Allowable  Utility  Expense  Level  (AUEL)  arxj  Other  Costs  for  the  major  Operating  FutkI  components.  HUD 
reviews  the  Information  (Operating  subsidy  calculation)  to  determine  each  FIHA's  share  of  the  total  operating  subsidy  funds  appropriated  by  Congress  each 
fiscal  year.  HUD  also  uses  the  information  as  a  means  of  estimatir>g  tt>e  annual  aggregage  operating  subsidy  e(igib<llty  of  PHAs  wtitch  serves  as  the  basis  (or 
requesting  annual  approprations  from  Congress.  Resportsas  lo  ttie  collection  of  infonnation  are  required  to  obtavi  a  benefit  The  information  i 
not  lend  itself  to  confidentiality. 


PiibliR  Housing  Agency 

AC  Contract  No. 

SubmiMtan 

DOriglnal        D Revision  No.  (                    ) 

Requested  Fiscal  Year  Endhg  Dale: 

Part  I.  Number  of  pre-IMO  rental  units  occupied  by  poor  households  as  a  percentage  of  ttta  population  of  ttia  community. 

1  2  3  4  5 

Percentage  Multiplier  Currant  Year  Requested  Year 


Current  and  Flequested 


Part  N.  Local  Government  Wage  Rate  Index. 

Wage  Rate  Index 


Multiplier 


Current  Year 


Raquestsd  Year 


Current  and  Requested 


Part  W.  Number  of  two  or  more  bedroom  units  or  15,(X)0  whichever  is  less.  (Transfer  from  fonn  HUD-52720-A  Part  II.  A2) 

2  or  more  bedroom  units                       Multiplier                             Current  Year                        Requested  Year 

Cunent                                   1 

X 

•-■.- 

Requested 

X 

....        :->    .,^;.   .■■      .-      P,; 

Part  IV.  Ratio  of  three  or  mora  bedroom  units  to  total  dwelling  units.  (Transfer  from  lonn  HUD-52720-A.  Part  II,  B3) 

Ratio                                   Multiplier                            Current  Year 

Requested  Year 

Current 

X 

■  i 

-  • 

Requested 

X 

Part  V.  Ratio  of  two  or  more  bedroom  units  In  high  rise  family  proiects  to  total  dwelling  units.  Enter  0  If  there  are  no 
(Transfer  from  fonn  HUD-52720-A.  Part  III.  C2)                              MultipNer                             Cunant  Year 

high  rise  family  proiects. 

Requested  Year 

Cunent 

X 

Requested 

X 

Part  VL  Calculation  of  Formula  Expense  Level  and  Delta. 


Cunent  Year 

Reouested  Year 

1 

Sum  of  the  five  products  In  columns  4  and  5 

2 

Enter  Equation  Calibration  Constant 

3 

Comtxne  line  1  and  lir>e  2       ~ 

4 

Fonnula  Expense  Level  (use  FEL  Increase  Worksheet) 

5 

Delta  (Subtract  line  4,  column  4.  from  line  4.  cokxm  5) 

-     - 

form  HU&-U7M4  (i/3A/M6ty 
ref.  Handbook  7475.13 
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ktstnictions  for  Form  HUD-52720-B 

This  form  constitutes  ttie  second  part  of  tt>e  calculattons  which  begin 
on  fonn  HUO-52720-A.  See  the  instructions  to  the  HUO-52720-A  for 
applicability. 

Carry  numbers  on  this  form  to  five  decimal  pfaces  to  correspond  with 
the  nunnber  of  decimal  places  given  for  the  weights  ar>d  constant  of 
the  Operating  Fund  equation. 

Calculate  and  insert  data  separately  for  tfw  current  ar>d  requested 
years,  except  for  Parts  I  and  II  where  ttie  data  for  both  years  are 
idertfical.  Depending  on  why  you  are  completing  the  form,  you  may 
not  have  to  complete  alt  elen>ents  on  this  form: 

(1)  One-time  AEL  adjustment  in  accordarxw  with  the  revision  to 
the  Performance  Funding  System  regulation  put)lished  on 
Fet>ruary  4,  1992,  complete  current  year  columns  and  rows. 

(2)  In  the  first  year  that  you  use  this  version  of  the  form  for  ttw  long 
calculation  of  the  delta,  you  must  complete  all  columns  and 
rows.  Use  the  PHA  charactenstics  for  tt>e  last  year  in  wtiich  an 
adjustment  was  made  based  on  the  long  calcutation  in  ttie 
current  year  rows. 

(3)  After  1t>e  first  year  tttat  you  use  this  version  of  the  form  for  tt>e 
long  caicuiation  of  the  delta,  you  wH  foUow  these  special 
inatnjdions  for  column  2  of  the  current  year  rows.  Take  form 
HUO-S2720-B  last  used  in  calculating  the  AEL  and  transfer 
requested  year  values  from  Parts  III,  IV  and  V  to  Itte  current 
year  rows  on  tfiis  form  (boxes  are  fiighlighted). 

(4)  If  tfw  PHA  has  been  in  management  for  12  months  and  is  first 
requesting  sutMidy.  AN  columns  and  rows  are  completed  by 
PHAa/IHAs  first  requestirtg  subsidy  for  an  ACC  Itiat  has  proiects 
that  were  in  management  for  the  1 2  monlfw  of  the  currant  year. 

Column  2 


L    Number  of  pr*-1940  iwiiai  units  occupied  i>y  poor 
houMtwMs  M  a  percentage  of  the  population  of  the  commu- 

nl^.  Enter  the  applicable  value  from  ttie 'Numt>er  of  pre- 1 940  rental 
units  occupied  by  poor  households  as  a  percentage  of  ttw  population 
of  the  commuraty*  table.  This  table  is  available  from  the  Fmandtri 
Analyst  in  the  HUD  Field  Office.  If  the  city  the  PHA  serves  is  listed 
and  at  least  80%  of  tt>e  PHA  units  are  in  that  city,  use  the  value  for 
thedly.  If  the  PHA  has  at  least  80%  of  its  units  in  two  or  more  listed 
dbes.  it  can  choose  to  use  the  value  of  the  city  in  which  it  has  the  most 
unteorctK>os«  to  calculate  the  value  of  ttw  weighted  average  based 
on  the  number  of  units  in  each  city  Ksled.  lffewertt)an80%ofaPHA's 
units  are  in  a  listed  city,  use  the  value  for  the  county.  If  the  PHA  has 
units  in  more  than  one  county,  the  PHA  may  either  ctHX>se  to  use  the 
value  for  ttie  county  in  wtiich  it  has  the  most  units  or  choose  to 
calculate  a  weighted  average  factor  based  on  ttie  numt)er  of  uruts  in 
each  county. 

Parti.  Local  Qovamment  Wage  Rate  Index.  Enter  the  applicable 


value  from  the  'Local  Government  Wage  Rate  Index"  table.  This 
table  is  available  from  the  Financial  Analyst  in  the  HUD  Field  Office. 
If  the  area  served  by  tt>e  PHA  covers  rrwre  than  one  county,  the  PHA 
may  eittier  ctioose  to  use  the  value  for  the  county  in  which  rt  has  ttie 
most  units  or  choose  to  calculate  a  weighted  average  factor  t>ased 
on  the  number  of  units  in  each  county. 

Column  3  Multipliers.  Enter  the  appropriate  multiplier  from  the 
'Operating  Fund  Equation  for  Requested  Budget  Year*  table  which 
will  be  provided  annually  in  a  HUD  Notice  of  updated  Operating  Fund 
equation  and  inflation  factors. 

Columns  4  and  5  for  Parts  I  through  V.  Multiply  column  2  by 
column  3  arxl  enter  in  column  4  or  5,  as  appropriate. 

Part  VI.  Calculation  of  Formula  Exponas  Lsvsl  and  Delta. 

Una  1.  Enter  tfie  sum  of  the  amounts  shown  in  column  4  and  5. 

Una  2.  Enter  ttie  Equation  Calit>ration  Constant  from  'Operating 
Fund  Equation  for  Requested  Budget  Year*  table  in  column  4  and  5. 
This  table  will  be  provided  in  ttie  annual  Operating  Fund  Update 
Notice.  The  constant  is  ttie  same  for  both  the  current  year  and  the 
requested  year. 

Una  3.  Combine  ttie  amounts  on  Ine  1  and  line  2  and  enter  on  line 
3.  If  line  2  is  a  negative  figure,  sut>tract  line  2  from  line  1  and  enter 
the  result 

Una  4.  Use  the  FEL  Increase  Worksheet  to  cakxilale  the  Formula 
Expense  Level.  This  worksheet  will  be  provkled  in  the  annual 
Operating  Fund  Update  NotKe. 

Una  5.  This  amount  is  ttie  adjustment  for  ttie  change  in  characteris- 
tKs  since  the  last  kmg  cateulation  of  the  Delta. 


ret.  Handtxxjk  7475.13 
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Range  Test  and  Determination         ^•^-  O'pwtment  of  Housing         omb  Approval  no.  2577-0029  (axp  5/31/2001) 

.  n           %/          E                     I           ■                     *"<'  UrtMui  Development 
Of  Base  Year  Expense  Level                     office  of  Putllc  and  Indian  Housing 

PHA-Owned  Rental  Housing                                                                                         F^^  A  PT 
Operating  Fund                                                                                                                 l^i\/Ar  1 

Public  reporting  burden  for  this  collection  of  information  is  estimated  to  average  12  minutes  per  response,  including  the  time  for  reviewing  instnictkxit 
searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of  information     This  agency 
may  not  collect  this  information,  and  you  are  not  required  to  complete  this  form,  unless  it  displays  a  currently  valid  OH4B  control  numt>er. 
This  information  is  required  by  Section  9(a)  of  the  U.S.  Housing  Act  of  1937,  as  amended,  and  by  24  CFR  Part  990  HUD  regulatkxis.  HUD  makes  paymwits 
for  operation  of  low-income  housing  projects  to  PHAs   The  Operating  Fund  determines  the  amount  of  operating  subsidy  to  be  paid  to  PHAs   PHAs  provide 
mlonnation  on  the  Allowable  Expense  Level  (AEL),  Allowable  Utilities  Expense  Level  (AUEL)  and  Other  Costs  for  the  major  Operating  Fund  components   HUD 
reviews  the  information  (Operating  subsidy  cateulation)  to  determine  each  PHAs  share  of  the  total  operating  subsidy  funds  appropriated  by  Congress  each 
fiscal  year.  HUD  also  uses  the  information  as  a  means  of  estimating  the  annual  aggregage  operating  subsidy  eligibility  of  PHAs  which  serves  as  the  t«yt*t  tor 
requesting  annual  approprations  from  Congress.  Responses  to  the  coNectnn  of  information  are  required  to  obtain  a  benefit  The  information  reouestMj  does 
not  lend  itseH  to  confkJentisrfity.                                                                                                                                                                         ^^ 

Note:  This  form  IS  used  by  a  PHA  to  perform  the  Range  Test  and  determine  its  Base  Year  Expense  Level  the  first  time  operating  subsidy  IS  requested  tor  «iAr¥«jrt 
Contnbulkxis  Contract  (ACC)  when  one  or  more  projects  under  the  ACC  have  been  in  management  tor  at  least  one  tut  fiscal  year  pnor  to  the  Requested  Budget  Ye« 

PuWIc  Housing  Agency 

ACC  Nunnber 

ftoquestad  Budget  Year  Ending 

Submlsaon 

OUglnel           Revision  dto. 

Line 
No. 

Description 

Requested  t>y 
PHA(PUII) 

HUO(PtlM) 

01 

Formula  Expense  Level  calcUated  on  form  HUD-52720-B,  Calculation  of  Operating  Fund  Formula  and  Del  a.  part  VI, 
line  4,  column  4  for  tfie  current  year 

02 

Fomwia  Expense  Level  Range  Factor.  (Multiply  Line  01  by  .15) 

03 

Upper  limit  of  the  Formula  Expense  Level  Range:  (line  01  ptajs  line  02) 

04 

Base  year  Total  Operating  Expenditures,  (line  890  of  form  HUD-52564  approved  for  PHAs  fiscal  year 
immedtately  preceding  the  Requested  Budget  Year. 

05 

Adjustments  to  Base  Year  Total  Operating  Expenditures  (see  PFS  Hanrfhnnk  7475.13  REV.  2-7e) 
(explain  adjustments) 

06 

Base  Year  Expense  Level  (Hne  04  plus/minus  Nne  05) 

07 

G   If  Hne  06  is  greater  than  line  03.  enter  the  amount  of  line  03  on  line  01  of  form  HUD-52723 
D    If  line  06  is  less  than  line  03.  complete  lines  08  and  09  and  enter  the  amount  of  Nne  09  on  line  01  of 
form  HUD-52723 

08 

Increase  of  Base  Year  (see  PFS  Handbook  7475.13  REV.  2-7e) 

09 

Base  Year  Expense  Level  plus  Approved  Increase  (line  06  plus  Hne  08) 

J 

Previous  Editions  are  Obsolete 

• 

form  HUD-52720<:    (1/30/2001) 
raf.  Handbook  7475.13 
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Operating  Fund 

Calculation  of  Operating  Subsidy 

PHA-Owned  Rental  Housing 


U.S.  Oapartnwnt  of  Housing 
and  UrtMn  D«v*lopm«nt 

Office  of  Public  and  Indian  Housing 


0MB  Approval  No.  2S77-0029  (exp.  V30/2001) 


SMtionI 

a)  Name  and  Address  of  PiiMic  Housing  Agency 

b)  Budget  Submission  to  HUD  required 
QYes                   a  No 

c)  Type  of  Submission 
O  Original 
D  Revision  No. 

d)  No.  of  HA  Units 

e)UnitKtonlhs 
Availabte  (UMAs) 

f)  Subject  FYE 
/         / 

g)ACC  Number 

h)  Opefating  Fund  Praiect  Number 

1 

1)  (Resent - 

see  instructions) 

Section  2 


Line 
No. 


Description 


Requested  by  PHA 
(PUM) 


HUD  Modifications 
(PUM) 


Part  A.  Aikm»b<e  Expen—  and  Additions 


01 

Previous  allowable  expense  level  (Part  A.  Line  08  of  form  HUD-52723  for  previous 
year) 

02 

Part  A.  Une  01  nxittipiied  by  .005 

03 

Delta  from  form  HUD-52720-B.  if  applicable  (see  instructions) 

04 

•Requested"  year  units  from  latest  form  HUD-52720-A  (see 
instructoons) 

^^■I^^^^^^H 

05 

Add-ons  to  allowable  expense  level  from  previous  fiscal  year  (see  instructions) 

06 

Total  of  Part  A.  Lines  01 .  02,  03  and  05 

07 

Inflation  factor 

08 

Revised  allowable  expense  level  (AEL)  (Part  A,  Line  06  times  Line  07) 

09 

Transition  Funding 

10 

Increase  to  AEL 

11 

Allowable  utilities  expense  level  from  forni  HUD-52722-A 

12 

Actual  PUM  cost  of  Independent  Audit  (lA)  (Through  FYE           ) 

13 

Costs  attributable  to  deprogrammed  units 

14 

Total  AUowaMo  ExponsM  and  Additions  (Sum  of  Part  A,  Lines  08  thru  1 3) 

Part  B.  Dnwlllng  Rental  Incoma 

01 

Total  rent  roll  (as  of     /    /        ) 

$ 

^M 

02 

Numt>er  of  occupied  units  as  of  rent  roll  date 

03 

Average  monthly  dwelling  rental  charge  per  unit  for  current 
budget  year  (Part  B,  Une  01  *  Line  02) 

04 

Average  monthly  dwelling  rental  charge  per  unit  for  prior 
budget  year 

05 

Average  monthly  dwelling  rental  charge  per  unit  for  budget 
year  2  years  ago 

06 

Three-year  average  monthly  dwelling  rental  charge  per  unit 
(Part  B.  Line  03-t-Une  04+Une  05]+  3) 

07 

50/50  Income  splft  (Part  B.  Une  03  -^  Une  06]  >  2) 

08 

Average  monttily  dwelHng  rental  charge  per  unit  (lesser  of  Part  B,  Une  03  or  Une  07) 

09 

Rental  income  ac^ustment  factor 

1. 

1. 

10 

Proiected  average  monthly  dwelling  rental  charge  per  unit  (Part  B,  Une  08  times  Une 
09) 

- 

11 

Projected  occupancy  percentage  from  form  HUD-52728 

% 

% 

12 

Unell) 

Part  C.  Non-dwalling  Incoma 


01       Other  irKXxne 


Total  opafaMng  racaipta  (Part  B.  Une  1 2  plus  Part  C,  Une  01 ) 


PUM  deficit  or  (Incoma)  part  A.  Une14  minus  Part  C,  Une  02) 


04     iDefidt  or  (Income)  before  add-ons  (Part  C.  Une  03  limes  Section  I.e) 


Requested  by  PHA 
(Whole  dollars) 


HUD  Modifications 
(VVhol0  dollars) 


Previous  edition  is  ot>80lete  for  PHA  Fiscal  Years 
beginning  1/1/2001  and  thereafter 


Page  1 


form  HUD-52723 
(1/24/2001) 


Federal  Register /Vol.  66,  No.  33 /Friday,  February  16.  2001 /Notices 

10727 

.    .,  _             _                        

Une 
No. 

Description 

Requested  by  PHA 
(Whole  Dollars) 

HUD  Modifications 
(Whole  Dollars) 

Part  b.  Add-ons  for  changes  in  Federal  law  or  regulation  and  other  eligibility 

01 

FICA  contiibutions 

02 

Unemployment  compensation 

03 

Family  Self  Sufficiency  Program 

04 

Energy  Add-On  for  loan  amortization 

05 

Unit  reconfiguration 

06 

Non-dwelling  units  approved  for  subsidy 

07 

Long-term  vacant  units 

08 

Phase  Down  for  Demolitions 

09 

Units  Eligible  for  Resident  Participation: 
Occupied  Units  (Part  B.  Une  02) 

^^H 

10 

Emptoyee  Units 

11 

Police  Units 

12 

Total  Units  Eligible  for  Resident  participation 
(Sum  of  Part  D,  Unes  09  thru  1 1 ) 

13 

Fundirig  for  Resident  participation  (Part  D,  Une  12  x  $25) 

14 

Other  approved  funding,  not  listed  (Specify  in  Section  3) 

15 

Total  add-ons  (sum  of  Part  D,  Unes  01 ,  02,  03, 04,  05, 06, 07,  08, 13  and  14) 

Part  E.  Calculation  of  Oparating  Subsidy  Eligibility  Bafora  Adjustments 

01 

Deficit  or  (Income)  before  adjustinents  (Total  of  Part  C.  Une  04  and  Part  D,  Line  15) 

02 

Actual  cost  of  Independent  Audit  (lA) 

03 

Operating  subsidy  eligibility  bafora  adjustmants  (greater  of  Part  E.  Une  01  or  Une 
02)  (If  less  than  zero,  enter  zero  (0)) 

Part  F.  Calculation  of  Oparating  Subsidy  Approvable  for  Subject  Fiscal  Year  (Note:  Do  not  revise  after  the  end  of  the  subject  FY) 

01 

Utility  Adjustiment  for  Prior  years  (Identify  individual  FYs  and  amounts  under  Section 
3) 

02 

Additional  subject  fiscal  year  operating  sut>sidy  eligibility  (specify) 

03 

Unfunded  eligibility  in  prior  fiscal  years  to  be  obligated  in  subject  fiscal  year 

04 

HUD  discretionary  adjustments 

05 

Other  (specify) 

06 

Other  (specify) 

07 

Unfunded  portion  due  to  proration 

{       ) 

(             ) 

08 

Net  adjustments  to  operating  subsidy  (total  of  Part  F,  Unes  01  thru  07) 

09 

Oparating  subsidy  approvat>ie  for  subject  fiscal  year  (total  of  Part  E,  Une  03  and' 
Part  F.  Une  08) 

HUD  Usa  Only  (Note:  Do  not  revise  after  the  end  of  the  sut^edt  FY) 

10 

Amount  of  operating  subsidy  approvable  for  subject  fiscal  year  not  funded 

■ 

(             ) 

11 

Amount  of  funds  obligated  in  excess  of  operating  subsidy  approvable  for  subject  fiscal 
year 

12 

Funds  obligated  in  subject  fiscal  year  (sum  of  Part  F,  Lines  09  thru  11) 

(Must  be  the  same  as  line  690  o(  ttw  Operatino  Budget,  fcxm  HUO-52S64,  tar  the  sufaiecl  fiscal  year) 

Appropriation  symbol(s): 

Part  G.  Memorandum  of  Amounts  Due  HUD,  Including  Amounts  on  Rapaymant  Schedules 

01 

Total  anrwunt  due  in  previous  fiscal  year  (Part  G,  Une  04  of  form  HUO-52723  for 
previous  fiscal  year) 

02 

Total  amount  to  be  collected  in  subject  fiscal  year  (Identify  individual  amounts  under 
Section  3) 

(       ) 

<             ) 

03 

Total  additional  amount  due  HUD  (include  any  anwunt  entered  on  Part  F,  Line  11) 
(Identify  individual  amounts  under  Section  3) 

04 

Total  amount  due  HUD  to  be  collactad  in  future  fiscal  yaar(s)  (Total  of  Part  G. 
Unes  01  thru  03)  (Identify  individual  amounts  under  Section  3) 

- 

Previous  edition  is  obsolete  for  PHA  Fiscal  Years                              Page  2 
beginning  1/1/2001  and  thereafter 

• 

» 

form  HUD-52723 
(1/24«001) 
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Line 
No. 


Description 


Requested  by  PHA 
(Whole  Dollars) 


HUD  Modifications 
(Whole  Dollars) 


Part  H.  Calculation  of  Adjustnwnts  for  Subject  Rscal  Year 

Ttiis  part  is  to  be  completed  only  after  the  subject  fiscal  year  has  ended 

01 

Indicate  the  types  of  adjustments  that  have  been  reflected  on  this  fomi: 

*%' '  ^P^'"  ' 

D  Utility  Adjustment                  n  HUD  discretionary  adjustment 

(Specify  under  Section  3) 

02 

Uti%  adjustment  from  fbmi  HUD-52722-B 

03 

Deficit  or  (Income)  after  adjustments  (total  of  Part  E.  Line  01  and  Part  H,  Line  02) 

04 

Operating  subsidy  eligibility  after  year-end  adjustments  (greater  of  Part  E.  Line  02  or 
Part  H,  Line  03) 

05 

Part  E,  Line  03  of  latest  form  HUD-52723  approved  during  subject  FY 
(Do  iMt  use  Part  E,  Una  03  of  this  revision) 

06 

Net  adjustments  for  subject  fiscal  year  (Part  H,  Une  04  minus  Part  H,  Une  05) 

07 

Utility  adjustment  (enter  same  anxHint  as  Part  H,  Line  02) 

08 

Total  HUD  discretionary  adjustments  (Part  H,  Line  06  minus  Line  07) 

09 

Unfunded  portion  of  utility  adjustment  due  to  proration 

10 

Unfunded  portion  of  HUD  discretionary  adjustment  due  to  proration 

11 

Prorated  utility  adjustment  (Part  H,  Une  07  plus  Line  09) 

12 

Prorated  HUD  discretionary  adjustment  (Part  H,  Line  08  plus  Line  10) 

Section3 


Remarlis  (provide  part  arKJ  line  nun«t)ers) 


I  hereby  certify  that  all  the  informahon  stated  herein,  as  well  as  any  information  provided  in  the  accompaniment  herewith,  is  true  and  accurate. 
Warning:  HUD  wiH  prosecute  false  daims  and  statements.  Conviction  may  result  in  criminal  and/or  civil  penalties.  (18  U.S.C.  1001, 1010, 1012;  31  U.S.C. 
3729.3802) 


Signature  of  Authorized  HA  Representative  &  Date: 


Signature  of  Authorized  Field  Office  Representath/e  &  Date: 


Previous  edition  is  obsolete  for  PHA  Fiscal  Years 
beginning  1/1/2001  and  thereafter 
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Public  Reporting  Burden  for  this  collection  o(  infbmiation  is  estimated  to  average  2.5  hours  per  cesponse.  including  the  time  tor  reviewing  metiuctions.  saaiching  exMng  data 
sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of  info(Tnatior\   This  agency  may  not  coNed  INS  inloniirtiui,  wid  you  are  not 
required  to  complete  this  form,  unless  it  displays  a  currently  valid  0MB  control  numt>er 

This  information  is  required  by  Section  8(a)  of  the  US  Housing  Act  of  1937.  as  amended,  and  t)y  24  CFR  Part  990  HIJD  regulations   HUD  makes  payments  lor  operating  of  low- 
incorrw  housing  projects  to  PHAs   The  Operating  Fund  determines  the  amount  of  operating  sutwidy  to  t)e  paid  to  PHAs    PHAs  provide  information  on  the  Allowable  Expense  Level 
(AEL),  Allowable  UtHities  Expense  Level  and  Ottier  Costs  tor  ttie  major  Operating  Fund  components    HUD  reviews  the  mfomation  to  determine  each  PHAs  share  o«  Ihe  toW 
operating  subsidy  funds  appn>priated  by  Congress  each  fiscal  year   HUD  also  uses  the  information  as  a  means  of  estimating  the  annual  aggregage  operating  subeWy  aSgibiity  of 
PHAs  wliich  serves  as  the  basis  for  requesting  annual  appropriattons  from  Congress   Responses  to  the  collection  of  information  are  reqwred  to  obtain  a  benefit   The  information 
requested  does  not  lend  itself  to  confidentiality. 


bistructions 

This  form  Is  used  t>y  Put)lic  Housing  Agenaes  (PHAs)  to  calculate 
eligibility  for  operating  subsidy  fnxn  the  Operating  Fund,  in  accordance 
with  regulations  at  24  CFR  Part  990. 

It  is  used  for  PHA-owned  rental  public  housing  developments  and  PtHA 
units  in  nfiixed  housing  developments  when  operatirtg  sutisidy  is  requested 
for  such  developments  under  the  Operating  Fund. 


li, 


is  not  used  for  Turnkey  III  and  Mutual  Help  HomeoMmership  Opportunity 
programs,  Sections  23  and  10(c)  leased  housing  programs,  or  the  Housing 
Choice  Vouchers  (Section  8)  program. 


Unless  directed  otherwise,  a  PHA  that  is  eligit>le  to  receive  operating 
subsidy  will  send  this  form  to  its  local  Field  Office.  This  form  must  be 
submitted  for  each  PHA  fiscal  year  in  which  operating  subsidy  is  requested 
as  required  by  24  CFR  990. 1 1 1 .  A  separate  form  must  be  prepared  for 
each  project  or  group  of  projects  under  a  separate  Annual  Coritritxitions 
Contract  (ACC). 

When  a  PHA  requests  operating  sutnidy  solely  to  cover  ttte  cost  of  an 
Independent  Audit  (lA),  only  the  heading,  Section  E,  Lines  02  and  03,  and 
Pad  F  need  be  completed. 


Note.  Except  where  othen^rise  indicated,  all  entries  in  Part  A  must  be  Per 
Unit  Per  Month  (PUM)  amounts,  rounded  to  the  nearest  two  (2)  decimal 
places.  A  PUM  amount  is  derived  by  dividing  the  corresponding  dolar 
anxxint  by  the  UMAs  shown  in  the  heading. 

Line  01.  Enter  the  Allowable  Expense  Level  (AEL)  for  the  previous  fiscal 
year  (i.e..  the  PHA  fiscal  year  immediately  preceding  the  subject  fiscal 
year)  as  shown  on  Part  A,  Line  08  of  the  latest  approved  fonri  HUD-52723 
for  the  previous  fiscal  year. 

Line  02.    Always  enter  the  product  of  Part  A.  Line  01  multiplied  by  .005. 
This  adjusts  the  AEL  for  the  aging  of  units. 

Line  03.   Enter  the  Delia  from  form  HUD-52720-B  if  a  PHA  has 
experiertced  a  (t\ange  in  ttie  number  of  its  units  in  excess  of  5  percent  or 
1 ,000  units,  whichever  is  less,  since  the  last  adjustment  was  made  to  the 
Allowable  Expense  Level  using  form  HUD-52720-B. 

Line  04.  Enter  the  numt)er  of  Requested  Year  Total  Dwelling  Units'  from 
the  latest  form  HUD-52720-A.  This  maintains  a  record  of  the  number  of 
units  used  the  last  time  an  adjustment  was  made  to  the  Allowable 
Expense  Level  using  fonn  HUD-52720-A.  for  the  puniose  of  determining, 
in  future  years,  when  these  forms  must  be  used  again  in  computing  ttie 
amount  on  Part  A,  Line  03. 


SECTION  1 
Haadlnp  Ififormation: 

d)  Number  of  PHA  Units.  Enter  tt>e  total  number  of  dwetl'mg  units  in  the 
developments  covered.  In  ttie  case  of  an  HA  development  involving  ttie 
acquisition  of  scattered  site  housing,  see  also  990.104(b).  A  unit  tfiat 
meets  the  definition  of  being  a  long  temi  vacant  unit  (see  990.102)  will  be 
included  in  the  number  of  dwelling  units. 

e)  UnH  Months  Available  (UMAs).  Enter  the  product  of  PHA  Project 
Units  multiplied  by  ttie  numtier  of  months  the  units  will  be  available  for 
occupancy  during  the  subject  fiscal  year.  Do  not  include  units  defined  as 
long  term  vacant  units  or  units  approved  for  nondvi«lling  use  in  this 
calculatton;  See  24  CFR  990.102,  Unit  months  available.   (Note:  The 
number  of  UMAs  shown  on  aH  fOrms  used  to  calculate  Operating  Subsidy, 

.as  well  as  the  Operating  Budget,  fonn  HUD-52564,  must  be  the  same.) 

<)  Subject  Fiscal  Year.  Enter  the  ending  date  of  the  subject  fiscal  year. 
The  subject  fiscal  year  is  the  PHA's  fiscal  year  or  requested  txxlget  year 
for  which  this  form  is  sutxnitted. 

9)  ACC  NumtMT.  Enter  ttie  number  of  tfie  Annual  Contritxitions  Contract 
(ACC)  covering  ttie  projects  for  which  this  form  is  submitted. 

ti)  Operating  Fund  Project  No.  Enter  the  Operating  Fund  Project 
Number  for  ttie  corresponding  Operating  Budget,  form  HUD-52564. 

I)  Reserved.  If  ttie  PHA  operating  subsidy  is  to  be  remitted  to  a  consortia 
on  behalf  of  ttie  PHA,  enter  the  primary  project  number  of  the  lead  PHA  for 
ttie  consortia. 

SECTION  2 

Part  A.  Allowable  Expenses  and  Additions 


Une  05.  Leave  blank  unless  specific  instructtons  have  been  issued  t>y 
HUD  for  add-on  costs  previously  entered  in  Part  D  of  this  form  to  be 
permanently  incorporated  into  the  AEL  by  an  entry  to  Part  A,  Une.05. 

Line  07.  Enter  the  applicable  inflation  factor  from  the  "Inflation  Factor" 
table.  (Do  not  round.) 

Une  09.  Transition  Funding  (See  24  CFR  990.106.) 


UiwIO.  Resen/ed. 
by  HUD. 


Leave  blank  unless  specific  instructions  are  provided 


Une  11.  Enter  the  Altowabie  Utilities  Expense  Level  for  the  subject  fiscal 
year  using  fOrni  HUD-52722-A. 

Line  12.  Enter  actual  costs  (not  estimated  cost)  of  audits  that  have  been 
ctiarged  to  ttie  management  phase  of  the  PHA's  owned  rental  housing 
projects  and  tfiat  have  not  yet  been  funded. 

Une  13.  Enter  ttie  estimated  costs  attributatile  to  deprogrammed  units 
(see  24  CFR  Part  990.108(bX1 ))  which  have  been  excluded  from  the 
UMAs  shown  in  ttie  heading  of  this  form    Documentation  of  ttie  estirttated 
costs  must  be  attached    The  costs  entered  on  Part  A,  Lme  13  must  not  be 
included  in  any  otfier  element  of  the  calculation  of  operating  sutisidy. 

Part  B.  Dwelling  Rental  Income 

Note:  Except  wtiere  ottierwise  indicated,  round  all  entries  in  Part  B  to  the 
nearest  two  (2)  decimal  places. 

Une  01 .  Enter  ttie  total  net  dwelling  rental  charges  (recurring  montfiiy 
dwelling  rent  less  tfie  utility  reimtxjrsements)  for  units  occupied  by  eltgibte 
tower-income  families,  rounded  to  tfie  nearest  dollar,  from  tfie  Rent  Roll  for 
tfie  first  day  of  the  month  immediately  preceding  ttie  month  in  «i4itch  the 
corresponding  operating  budget  or  subsidy  calculabon  forms  are  submMad 
to  HUD;  however,  ttie  date  of  the  Rent  Roll  must  not  be  eariar  than  ttM 
first  day  of  ttie  month  which  is  six  months  prior  to  ttie  sutiject  fiscal  year  or 
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later  than  the  first  day  of  the  month  hrwnedteWy  preceding  the  subject 
fiscal  year.  In  ttie  space  provided,  indicate  the  date  of  Vne  Rent  Roll  used. 
The  rent  roH  will  not  reflect  deaeases  resulting  from  the  PHA's 
ImptenDentation  of  optional  earned  income  exclusions:  see  24  CFR 
990.109(bX2KHi)  and  24  CFR  5.609.  The  PHA  must  reflect  changes  in  the 
rant  rol  due  to  changes  in  supply  of  utilities;  see  24  CFR  990.109(bX4). 

Line  02.  Enter  the  number  of  units  occupied  t>y  eligible  lower-income 
families  as  of  the  dale  of  the  Rent  Ro«  used  in  Part  B,  Line  01 . 

Line  03.  Enter  the  quotient  of  dividing  Part  B.  Line  01  by  Line  02.  The 
PHA  must  reflect  changes  in  tf>e  rent  roH  due  to  changes  in  supply  of 
utilities:  see  24  CFR  990.109(b)(4). 

Line  04.  Enter  Part  B.  Line  03  from  the  last  approved  form  HUD-52723 
for  the  year  prior  to  the  Requested  Budget  Year    i.e..  if  ttie  Calculation  of 
Operabng  Sut>sidy  is  being  prepared  for  a  PHA  fiscal  year  that  ends  June 
30,  2003.  the  amount  on  Part  B,  Line  03  from  the  latest  approved  form 
HUO-52723  for  the  PHA  fiscal  year  that  ends  June  30,  2002,  would  be 
entered  on  Itiis  line.     Tt>e  PHA  must  reflect  changes  in  the  rent  roN  due  to 
Changes  in  supply  of  utiities:  see  24  CFR  990.109(bK4). 

Line  OS.  Enter  Part  B,  Une  04  from  the  last  approved  form  HUD-52723 
for  the  year  prior  to  lt>e  Requested  Budget  Year.  The  PHA  must  reflect 
changes  in  the  rent  roll  due  to  changes  In  supply  of  utilities;  see  24  CFR 
990.109(bK4). 

Une  06.  Enter  the  average  for  tfiree  years  of  the  Average  monthly 
dweiiing  rental  charge  per  unit.  This  amount  is  the  sum  of  (Part  B,  Line 
03,  Line  04.  and  Line  05)  divided  by  three. 

Une  08.  Enter  the  lesser  of  Part  B,  Line  03  and  Line  07.  Note:  The 
difference  between  Part  B,  Line  03  and  Line  08  multiplied  by  the  number  of 
unit  months  available,  ttie  rental  income  ciiange  factor  and  ttie  proieded 
occupancy  percentage  is  retained  rental  income  that  must  be  reflected  in 
the  PHA  plan  for  resident  related  improvements  and  services. 

Une  09.  After  the  preprinted  '1 .'  enter,  as  a  decimal,  the  rental  income 
adjustment  factor  percentage  for  the  subject  fiscal  year.  (See  24  CFR 
990.109).  For  example.  3  percent  would  be  entered  as  .03  and  would 
result  in  a  rental  income  adjustment  factor  of  1 .03. 

Une  10.  Enter  ttie  product  of  Part  B,  Line  08  multiplied  t>y  Line  09.  If  the 
PHA  has  a  new  project  Itiat  wiH  reach  ElOP  during  ttie  subject  fiscal  year 
retar  to  24  CFR  990.109(c). 

Una  11.  Enter  ttie  Projected  Occupancy  Percentage  determined  in 
accordance  with  24  CFR  Part  990.109(bK6)  and  the  instructions  of  form 
HUD-52728,  PHA  Occupancy  Percentage  for  a  Requested  Budget  Year. 

Part  C.  Non-dwelling  Income 


Except  wtiere  oltierwise  indicated,  all  entries  in  Part  C  must  be  Per 
Unit  Per  Month  (PUM)  amounts,  rounded  to  the  nearest  two  (2)  decimal 
places,  derived  by  dividing  ttie  corresponding  dollar  amounts  t>y  the  UMAs 
shown  In  the  heading. 

Une  01 .  Enter  an  estimate  of  other  income  for  the  subject  fiscal  year  as 

defined  in  990.102. 

Une  03.  Subtract  Part  C.  Line  02  from  Part  A.  Line  14  and  enter  the 
dMarence.  Enter  a  negative  amount  in  brackets. 

Note:  Ail  remaining  entnes  (Part  C.  Line  04  thru  Part  H.  Une  12)  must  be 
wtiole  dollar  amounts  rounded  to  Itie  nearest  dollar. 

Une  04.  Enter  the  product  of  Part  C.  Line  03  muNiplled  by  the  UMAs 
shown  in  the  heading.  Section  I.e. 

Part  D.  Add-ons  for  Coets  Attributable  to  Changes  In  Federal  Law  or 
RagutaUon. 


Lines  03-08.  Enter  the  amounts,  if  any,  of  additional  costs  resulting  from 
changes  in  Federal  law  or  regulation,  as  provided  in  24  CFR  Part 
990  108(c).  Do  not  duplicate  amounts  previously  Incorporated  in  the 
Allowable  Expense  Level  or  to  be  incorporated  in  the  Allowable  Expense 
Level  in  the  subject  fiscal  year  (I.e.,  aaxxjnts  entered  on  Part  A,  Line  05  of 
a  fonn  HUD-52723).  Complete  documentation  must  tte  submitted  to 
support  all  amounts  claimed  on  Part  0,  Urtes  03  thru  08.  Line  03, 
Family  Self  Sufficiency  Program,  FSS  costs  incurred  under  24  CFR  984 
are  entered  as  auttiorized  in  ttie  annual  inflation  factor  notice.  Line  04, 
Energy  add-on  for  loan  amortization,  see  24  CFR  990.107(fK2).  Line  05. 
Unit  Reconfiguration,  see  24  CFR  990.108(d).  Line  06.  hfon-Dwelling 
Units,  see  24  CFR  990.108(bK2)  and  990.108(eK2).  Line  07  Long-temi 
Vacant  Units,  see  24  CFR  990  108(b)(3).  Une  08  Phase  Down  for 
Demolitions,  see  24  CFR  990.1 14. 

Une  09.  Enter  ttie  number  of  occupied  units  as  of  ttie  rent  roll  date  from 
Part  B.  Line  02. 

Une  10.  Enter  the  number  of  units  occupied  by  PHA  employees  wtio  are 
not  otherwise  eligible  for  such  housing  and  therefore  are  not  Included  in 
the  units  on  Part  D.  Line  09. 

Une  11.  Enter  ttie  number  of  units  occupied  by  police  officers  and  oltier 
security  personnel  wtio  are  not  ottierwise  eligible  for  such  housing  and 
tfierefore  are  not  included  in  ttie  occupied  units  on  Part  O,  Une  09. 

Une  14.  Leave  biank  unless  specific  instructions  are  provided  by  HUD. 

Part  E.  Calculation  of  (Operating  Subsidy  EligiMltty  Before  Year-End 
Adjustments. 

Une  01.  Enter  the  total  of  Part  C.  Lines  04  and  Part  D,  Line  15.  (Add 
amounts  shown  wittiout  bradcets  and  subtract  amounts  shown  with 
bradcets.) 

Una  02.  Enter  ttie  actual  costs  ctiargeabie  to  ttie  management  phase  of 
the  PHA's  owned  rental  housing  projects  for  all  audits  performed  by  an 
Irxlependent  Auditor  not  funded  In  a  prior  fiscal  year.     If  an  amount  Is 
entered  on  Part  A,  Line  12,  enter  Part  A,  Line  12  times  ttie  number  of  unit 
monttis  availat>le.  Section  1 ,  e. 

Part  F.  Calculation  of  Operating  Sul>sidy  Approvable  for  Si4>iect 
Fiscal  Year. 

This  part  is  used  to  maKe  various  adjustments  to  ttie  operating  subsidy 
eligibility  determined  in  Part  E.  Including  adjustments  to  prior  years' 
operating  subsidy  to  be  effected  or  funded  dunng  the  subject  fiscal  year 
and  additional  operating  subsidy  eligibihty  (e.g.,  periodic  set-asides  for 
specific  purposes)  approvable  during  ttie  sut>ject  fiscal  year.  Lines  10  thru 
12  are  used  by  ttie  HUD  Field  Office  to  reconcile  ttie  total  amount  of 
operating  sut>sidy  approvable  in  ttie  sut>ject  fiscal  year  (Une  09)  with  ttie 
amount  of  operating  subsidy  ttiat  is  otaligated. 

Note:  Never  revise  the  lines  in  Part  F  (Lines  01  thru  12)  after  ttie  end  of 
ttie  subject  fiscal  year. 

Line  01 .  Enter  the  total  of  prior  years'  utility  adjustments  which  will  be 
included  In  ttie  amount  of  operating  subsidy  approved  during  ttie  sutiject 
fiscal  year.  Ttie  amount  and  fiscal  year  of  each  individual  adjustment 
must  be  shown  under  Section  3.  Enter  a  net  amount  owed  HUD  in 
tKackets. 

Une  02.  Enter  ttie  anxxjnt  of  any  additional  operating  subsidy  eligibility 
(e.g.,  periodic  set-asides  for  specific  purposes  or  special  funding 
distributions  for  ttie  subject  fiscal  year).  Identify  aH  such  amounts  here  or 
under  Section  3. 

Une  03.  Enter  any  amount  of  operating  subsidy  eligibility  for  a  prior  fiscal 
year  ttiat  was  not  funded  (obligated)  by  HUD  and  will  be  obligated  In  the 
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I  pubject  fiscal  year.  Identify  under  Section  3  ttie  fiscal  year  not  fully  funded 
I  the  reason. 


r 


Une  04.  Enter  any  HUD  discretionary  adjustments  that  will  be  effected 
during  the  subject  fiscal  year. 

'  Uites  05  and  06.  Enter  any  other  adjustments  to  operating  subsidy 
eligibility  as  directed  by  HUD  not  reflected  in  Part  F,  Line  01  or  Line  04, 
that  will  be  effected  during  ttie  subject  fiscal  year.  Enter  an  adjustment 
owed  HUD  (downward  adjustment)  In  bradcets. 

Une  07.  Enter  ttie  unfunded  portion  (100  percent  minus  the  applicable 
percentage)  of  ttie  subject  year's  eligit>ility  (Part  E,  Line  03)  In  bradcets.  If, 
however.  Part  E,  Line  03  is  operating  sut>sidy  eligibility  for  lA  costs  only, 
do  not  make  an  entry  on  this  line. 

Une  08.  Enter  ttie  total  of  Part  F,  Lines  01  thru  07.  (Add  amounts  shown 
without  brackets  and  subt^ct  amounts  with  brackets.) 

Unet  10  thru  12  are  to  be  used  by  the  HUD  Field  Office  only. 

Une  10.  Enter  ttie  amount,  if  any,  of  operating  subsidy  approvable  for  the 
sut)ject  fiscal  year  (Part  F,  Line  08)  which  is  not  being  funded  (ot>ligated) 
at  this  time  (e.g..  because  sufficient  funds  have  not  been  subassigned  to 
Ihe  Field  Office). 

Una  11.  Enter  the  amount  if  any.  of  operating  subsidy  funds  obligated  in 
excess  of  ttie  amount  approvable  for  ttie  subject  fiscal  year  (Part  F.  Line 
09)  which  cannot  be  deobligated  at  ttiis  time  . 

Une  12.  Total  of  Part  F.  Unes  09  thru  1 1 .  (Add  amounts  shown  without 
tKackets  and  subtract  amounts  shown  with  brackets.)  The  amount 
entered  on  this  line  must  t>e  the  same  as  the  amount  obligated  in  ttie 
corresponding  Operabng  Budget,  form  HUD-52564  (or  a  letter  of  intent, 
wtien  authonzed  by  HUD  Headquarters).  Enter  the  appropriation  symbol 
from  which  this  subsidy  will  tie  paid.  If  this  amount  is  being  paid  from 
more  ttian  one  appropriation  enter  each  appropriation  and  ttie  dollar 


■niotvit. 


Part  G.  Memorandum  of  Amounts  Due  HUD,  Includirtg  Amounts  on 
Repayment  Schedules. 

This  part  is  used  to  maintain  an  ongoing  record  of  all  amounts  owed  to 
HUD  by  a  PHA  which  are  related  to  operating  sut>sidy  payments  for  ttie 
projects  covered  by  this  form.  All  amounts  owed  HUD  must  tie  identified 
under  "Remartcs".  In  most  cases,  a  formal  repayment  (recovery)  sctiedule 
stioukl  be  established  and  maintained  on  file  with  this  form. 

Line  01.  Enter  the  total  amount  owed  HUD  at  ttie  end  of  ttie  previous 
fiscal  year,  as  shown  on  Part  G,  Line  04  of  ttie  latest  approval  for  the 
previous  fiscal  year. 

Une  02.  Enter  any  part  of  ttie  amount  shown  on  Part  G,  Line  01  that  has 
t>een  collected  or  Is  reflected  as  a  reduction  In  ttie  amount  of  operating 
subskly  apprtivable  in  Part  F.  Identify  indivklual  amounts  under  Section  3. 

Una  03.  Enter  the  total  of  any  additional  amounts  determined  to  be  due 
HUD,  induding  any  amount  entered  on  Part  F.  Une  1 1 .  (Do  not  duplcate 
amounts  already  induded  In  ttie  amount  shown  on  Part  G,  Une  01 .) 
Identify  ttie  indivklual  amounts  making  up  the  total  under  Section  3. 

Une  04.  Enter  ttie  total  of  Part  G,  Lines  01  thru  03.  (Add  amounts  stiown 
writtKXit  t>rackets  and  subtract  amounts  shown  with  brackets.)  Identify 
ttie  indivkjual  amounts  making  up  the  total  under  Section  3. 

Adjustments 

Mandatory  Utility  Adjustment.  (Reference:  24  CFR  Part  990.1 10(c)) 
Except  when  operabng  subskly  was  approved  solely  for  ttie  cost  of  an 
audit,  the  utility  adjustment  is  mandatory.  The  Mandatory  Utility 
Adjusbnent  for  rates  and  consumption,  based  on  actual  experience  for  a 


fiscal  year,  is  calculated  on  fomn  tiUO-52722-B.  Ai|Mtm«it  for  UlNiM 
Consumption  and  Rates.  The  dollar  amount  of  ttie  utility  adjustment 
cataulated  on  fonm  HUD-52722-B  is  entered  on  Part  H,  Une  02  of  ttie 
revised  copy  of  this  form  for  ttie  fiscal  year  to  whKti  the  utility  adjusbnent 
applies  (i.e.,  ttie  subject  fiscal  year).  Copies  of  form  HUD-52722-6  and 
the  revised  form  HUD-52723  must  be  submitted  within  49  calendar  days 
after  the  end  of  ttte  PHA  fiscal  year. 

Part  H.  Calculation  of  Adjustments  for  Subject  Fiscal  Yaw. 

Note:  This  part  Is  completed  only  after  ttw  sut>ject  fiscal  year  has 
ended.  It  is  used  to  recalculate  the  operating  subsidy  eligit>ility  for  the 
sut)ject  fiscal  year  in  order  to  reflect  ttie  mandatory  utiNty  and  HUD 
discretionary  adjusbnents.  It  is  important  to  note  ttiat  aN  indivklual 
adjusbnents  relating  to  a  particular  PHA  fiscal  year  are  reflected  in  Part  H 
of  the  copy  of  this  form  covering  ttie  same  fiscal  year:  not  in  Part  H  of  ttie 
form  submitted  for  a  subsequent  fiscal  year.  However,  ttie  Utility 
adjusbnent  calculated  on  Part  H.  Une  07,  or  Une  11  If  it  is  a  prorated  year, 
must  be  induded  in  Part  F,  Une  01  of  ttie  copy  of  this  form  prepared  lor 
ttie  PHA  fiscal  year  in  which  ttie  adjusbnent  is  actually  effected  (I.e., 
refiected  in  bie  amount  of  operabng  subsidy  approved  in  an  operating 
budget  or  letter  of  intent).  HUD  disaetionary  adjusbnents  previously 
auttiorized  for  Part  A.  Une  01  biru  Part  E.  Line  03  and  cateulatad  on  Part 
H.  Une  08.  or  Une  12  if  it  is  a  prorated  year,  must  be  included  in  Part  F, 
Une  04  of  ttie  copy  of  this  form  prepared  for  the  PHA  fiscal  year  in  which 
the  adjustment  is  adually  effected. 

Utility  Adjustments  are  entered  using  Line  02  of  ttiis  part  No  oltier 
adjustments  are  to  be  made  unless  spectflc  instructions  are  provided  by 
HUD. 

Une  01.  IndKate  ttie  types  of  ac^stments  that  are  reflected  on  Ms  form 
and  wrill  tie  induded  in  ttie  net  adjustment  stiown  on  Part  H,  Une  06. 

Une  02.  Enter  the  amount  of  the  utility  adjjustment  calculated  on  form 
HUD-52722-B,  Adjusbnent  for  Utility  Consumption  and  F^ates,  covering  the 
subject  fiscal  year 

Line  03.  Enter  the  total  of  Part  E,  Unes  01  and  F>art  H,  Line  02.  (Add 
announts  stiown  without  tirackets  and  subtract  amounts  shown  wNh 
brackets.) 

Une  04.  Enter  ttie  greater  of  Part  E.  Line  02  or  Part  H.  Une  03.  If  less 
than  zero,  enter  zero  (0). 

Une  OS.  Enter  ttie  amount  shown  on  Part  E,  Une  03  of  ttie  latest 
submission  of  ttiis  form  for  ttie  subjed  fiscal  year  tfiat  was  approved 
during  ttie  subject  fiscal  year.  Do  not  use  ttie  amount  shown  on  Part 
E,  Une  03  of  this  revision. 

Line  06.  Subbad  Part  H,  Une  05  from  Une  04  and  enter  ttie  difforance. 
Enter  a  negative  amount  in  brackets. 

Tlw  following  lines  are  to  l>e  complatad  only  if  ttte  subject  year  is 
prorated. 

Line  09.  Enter  ttie  unfunded  portion  (100  percent  eligibility  adjusted  by 
ttie  applKable  proration  percentage)  of  F>art  H.  Une  07  in  brackets  if  Part 
H,  Une  07  is  positive.  If  Part  H,  Une  07  Is  in  brackets,  enter  ttie  unfurxled 
portion  as  a  positive  number. 

LIrte  10.  Enter  ttie  unfunded  portion  (100  percent  efigA>ility  adjusted  t>y 
the  applicable  proration  percentage)  of  Part  H,  Une  08  m  brackets  if  Part 
H,  Line  08  is  positive.  If  Part  H,  Une  08  is  in  brackets,  enter  ttie  unfijnded 
portion  as  a  positive  number. 


Previous  edition  is  obsolete  for  PHA  Fiscal  Years 
beginning  1/1/2001  and  thereafter 
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Calculation  of  Subsidies 
for  Operations 

Non-Rental  Housing 


U.S.  DafMrtmant  of  Housing 
and  UriMHi  Dovotopmant 

Office  of  Public  and  Indian  Housing 


0MB  Approval  No.  2577-0074  (exp.  S/30/2001) 


1.  Name  and  Address  of  PuMc  Housing  Agency  (PHA) 


^  Type  of  HUD-Assistad  Proiect(s) 

•~i      nuA  r^^,^^m^  kA.^ 

3.  Type  of  Submission 

a    Revision  No. 

4.  ACC  Number 

5.  Operating  Fund 
Project  No.(11  Digits) 

e.No.ofDweWng 
Units 

7.  Unit  Months 
Availabie  (UMA) 

Fiscal  Year  ending; 

9.  HUD  Regional  Office 

10.  HUD  Field  Office 

Line 
No. 

Descfiption 

PHA  Request 

Modified  by  HUD 

(In  whole  dollars) 

01 

Enter  Breatc-even  amount  defldt  (Ine  050  of  form  HUD-52S64:  if  Nne  050  is  not  a  deficit  do  not 
submN  this  fomi;  Itw  HA  is  not  entiOed  to  an  operating  subsidy) 

02 

Enlar  operating  expense  amount  (Nne  010  of  fonn  HUD-52564) 

03 

Enlar  the  lesser  of  Ine  01  or  Ine  02  dtaregaiding  paranttwaes 

04 

Excess  UIMIies  (Ine  060  of  ferm  HUD-52564) 

05 

NondweBng  Rentals  (ine  090  of  fonnHUD-52564) 

06 

htarast  on  Ganefai  Fund  Investments  (Ine  1 10  of  fomi  HUD-S2S64) 

07 

Ottwr  Operating  ReoeiptB  (Ine  120  of  fbrni  HUD-S2S64) 

06 

Total  Other  Income  (sum  of  lines  04  Ihnj  07) 

09 

Operating  Subsidy  Elgibility  before  adiimtments  (Ine  03  minus  Hne  08).  If  line  08  is  greatsr  than 
ine  03.  enter  0  and  do  not  submit  IMS  fonn) 

10 

Unkjndad  eigMKy  due  to  proration,  if  applcable 

11 

OVter  adiustments  to  eigUtty  (specify) 

12 

Operating  subsidy  i«)provabie  for  subiect  fiscal  year  (total  of  ines  09  thni  11) 

HUD  Uae  Only 


13       Amount  of  operating  subsidy  approvatiie  for  subiect  fiscal  year  not  funded 


14 


15 


Amount  of  furtds  otilgatBd  in  excess  of  operating  subsidy  approvabie  for  subject  fiscal  year 


Funds  obigated  in  subject  fiscal  year  (total  of  Nnes  12  thru  14;  Must  be  Ihe  same  as  line  690  of 
forni  HUD-52564  for  Ihe  subiect  fiscal  year) 


01 

Actual  cost  of  Independent  Audit  (lA) 

02 

Administration  cfiarge  for  vacant  units 

03 

- 

04 

Cost  of  homebuyer  counaeing  program 

05 

Cost  of  training  and  ralatad  travel  of  PHA  staff  and  commissioners 

06 

Cost  of  professional  management  contract 

07 

Operatvig  ooats-unuaual  cvcumstancas 

06 

Operating  subsidy  elgMMy  before  adjustments  (total  of  Ines  01  thni  07) 

09 

Unfunded  eagMNy  due  to  proration,  if  applicable 

10 

Olher  acflustments  to  elgibimy  (specify) 

11 

Operating  subsidy  approvabie  for  subject  fiscal  year  (total  of  ines  08  thnj  10) 

HUDUaeOnty 


12 


13 


14 


Amount  of  operating  sutMidy  approvabie  for  subject  fiscal  year  not  fuTMled 


Amount  of  funds  ot>Hgated  in  excess  of  operating  subsidy  approvabie  for  subject  fiscal  year 


Funds  ot>ligated  in  subject  fiscal  year  (total  of  lirtes  11  thru  13;  Must  be  ttw  same  as  Hne  690  of 
form  HUO-S2564  for  Ihe  subject  fiscal  year) 


I  herd>y  certify  that  all  the  information  stated  herein,  as  well  as  any  information  provided  in  the  accompaniment  herewith,  is  true  and  accurate. 
Wamlr>g.  HUD<»Mpro«acul»tili<c»iini«andrtaleiiiiiiiti.  Convicttcw  nwy  rB»«*  in  criminal  andtor  dvil  panallias.  (laUSC  1001.  1010.  1012.  31  US  C    3729.3802) 

TtomeofPHAi  I  Signature  &  Title  of  Auttrarized  (Certifying  Officer  &  Date: 


Previous  edition  is  obsolete  for  PHA  Fiscal  Years 
beginning  1/1/2(X)1  and  thereafter 


Page  1 


form  HUD-53087 
(1/24/2001) 


Federal  Register / Vol.  66,  No.  33 /Friday,  February  16,  2001 /Notices 


10733 


Pubic  Raporting  Burttsn  tor  INs  cofcctton  of  infamigtton  i*  BiliniatBiJ  to  avonge  2.S  houre  par  (Mpcnaa.  including  Ihe  lime  tor  ravia«Mng  inabucSon*.  waiLl*ni  i 
louroes,  gathering  and  maintaining  the  data  needed,  and  completing  and  f«vie«nng  the  collection  o(  intomiation    Send  comments  nsgarding  IN*  burian  aalkrale  or  any  otiar  a^wci 
of  Ihi*  ccHection  oT  intomiation.  including  suggestions  for  reducing  Itvs  burden,  to  the  Reports  Management  Officer.  Office  ot  Information  Poiiciaa  «id  Syalaim,  US  Dapartmanl  of 
Housing  and  Urban  Development,  Washington.  D.C  20410-3800  and  to  the  Office  of  Management  and  Budget  Paparvvorti  Reduction  Pioiacl  (2S77-0074).  WaaMngton.  DC  20603 
Oo  not  send  this  completed  form  to  eittwr  of  Ihe  above  addresses 


Instructions 

Form  HUO-53087,  Calculation  of  Subsidies  for  Operations,  ^4on-Rental 
Projects,  must  t>e  used  for  the  folloswing  public  housing  programs:  (1)  PHA- 
owned  Turnkey  III  Homeownership  Opportunity  Program:  and  (2)  Public 
Housing  Authority  (PHA>-Owned  Mutual  Help  Homeowr>ership  Opportunity 
Program.  A  separate  form  must  be  submitted  for  each  of  the  above 
programs  and  for  each  Annual  Contributions  Contract  (ACC)  which 
includes  one  or  more  projects  under  one  of  the  atxjve  programs  which  wHI 
be  in  operation  for  all  or  part  of  the  requested  budget  year.  This  form  must 
be  prepared  and  submitted  to  the  appropriate  HUO  Field  Office  wHh  the 
form  HUO-52564,  Operating  Budget  and  vmU  represent  ttie  source 
dcxximent  atJthorizing  payment  of  Operating  Sut>stdy. 

Heading.  In  the  spaces  provided,  enter  Itie  followirtg  information:  (1 )  Itie 
name  and  address  of  the  PHA,  (2)  type  of  HUD-assisted  project;  (3)  type 
of  submission,  original  or  revision;  (4)  Itie  ACC  numt>er  (5)  the  project 
numtjer  applicat>le  to  the  corresponding  Operating  Budget,  form  HUD- 
52564.  (See  paragraph  2  of  the  Instructions  for  form  HUD-52721 ,  Direct 
Oistxjrsement  Payment  Schedule  Data.);  (6)  the  total  number  of  units  in 
the  prpiect(s);  (7)  lt>e  numt>er  of  unit  months  of  availability  during  ttte 
requested  budget  year  (8)  the  fiscal  year  ending  date  of  the  requested 
budget  year;  and  the  two-digit  numeric  code  for  (9)  the  HUD  Regional 
Office  and  (10)  the  Field  Office  serving  the  area  in  which  itie  PHA  is 
located. 

Part  I  •  PflA-Owmed  Turnkey  ni  Homeowmershlp.  Complete  Part  I  only 
if  the  form  is  being  submitted  for  PHA-Owned  Tumlcey  III  Homeownership 
Opportunity  Projects. 

Line  01  ttwu  09.  Self  explanatory. 

Line  10.  Use  only  when  operabng  subsidy  eligitMilty  is  prorated.  Enter  (tie 
unfunded  porbon  (100  percent  minus  ttie  appllcat)le  percentage)  of  Itie 
subject  year's  eligit>ility  (line  09). 

Line  11.  Enter  other  adjusbnents  Itiat  will  be  effected  during  ttie  subject 
fiscal  year  and  specify  Itie  purpose  of  each  adjustment  Enter  an 
adjustment  owed  HUD  (downward  adjustment)  in  bradiets. 

Line  12.  Enter  the  total  of  lines  09  ttwu  1 1 .  (Add  amounts  shown  wittiout 
brackets  and  subtract  amounts  shown  v^Hh  brackets.) 

Una  13.  Enter  the  amount  if  any.  of  operating  sut>sidy  approvatiie  for  ttie 
subject  fiscal  year  Oine  12).  wtiich  is  not  being  funded  (obligated)  at  ttie 
fime  (e.g.,  because  sufficient  funds  have  not  been  assigned  to  the  FieM 
Office). 

Line  14.  Enter  ttie  amount  if  any,  of  operating  sut>sidy  funds  obligated  in 
an  Operabng  Budget  or  letter  of  intent  in  excess  of  ttie  amount  approvatiie 
for  ttie  subject  fiscal  year  (line  12)  which  cannot  be  deot>ligated  at  ttiis  bme 
(e.g.,  because  ttiey  have  already  been  paid). 

Line  IS.  Total  of  lines  12  ttwu  14.  (Add  amounts  shown  wittiout  brackets 
and  subtract  amounts  shown  with  tirackets.)  The  amount  entered  on  this 
line  must  be  ttie  same  as  the  amount  obligated  in  ttie  corresponding 
Operattng  Budget  form  HUD-52564  (or  letter  of  intent,  when  approved  by 
HUO  Headquarters). 

Part  ■- PffA-0«med  Mutual  Help  Homeo«mershlp.  Complete  Part  II 
only  If  ttie  form  is  being  submitted  for  PHA-Ovmed  Mutual  Help 
Homeownership  Opportunity  Projects. 

Line  01  thru  07.  Enter  eHgtote  costs  for  wtiich  operating  sut>sidy  is  tieing 
requested.  Operabng  subsidy  for  Collection  Losses  (line  03)  is  availatile 
only  after  ttie  PHA  has  used  all  availat)le  hometxiyer  credits  of  ttie 


temiinated  hometxjyer.  Operating  costs  resulting  from  unusual 
circumstances  (Hne  07)  must  be  approved  in  advance  by  HUD  prior  to 
payment  of  operabng  sut>skjy. 

Line  08.  Self  explanatory. 

Una09.  Use  only  when  operabng  subsidy  eligibility  is  prorated.  Enterttw 
unfunded  portfon  (100  percent  minus  ttie  apphcabte  percentage)  of  ttw 
subject  year's  eligibility,  line  06.  If,  however,  line  08  is  operattng  subaidy 
eligibility  for  lA  costs  only,  do  not  make  an  entry  on  this  line. 

Line  10.  Enter  any  other  adjustments  ttiat  wiH  be  effeded  during  ttie 
subject  fiscal  year  and  specify  ttie  purpose  of  each  adjustment.  Enter  an 
adjustment  owed  HUD  (downward  adjusttnent)  In  brackets. 

Line  11.  Enter  ttie  total  of  lines  08  ttvu  10    (Add  amounts  shown  without 
brackets  and  subtract  amounts  shown  with  brackets). 

Line  12.  Enter  ttie  amount  if  any,  of  operating  subsxiy  approvabie  tor  ttw 
subject  fiscal  year  (line  1 1 )  which  is  not  funded  (obligated)  at  ttiis  ima 
(e.g..  because  sufficient  funds  have  not  been  subasaigned  to  ttw  FWd 
Office). 

Lirw  1 3.  Enter  ttie  amount,  if  any,  of  operabng  subskty  funds  otiligaled  in 
an  Operabng  Budget  or  letter  of  Intent  in  excess  of  ttie  amount  approvabie 
for  ttw  subject  fiscal  year  (line  1 1 )  wtiich  cannot  be  deobiigated  at  ttiis  bme 
(e.g.,  tiecause  ttiey  have  already  twen  paid). 

Line  14.  Total  of  Hnes  11  ttinj  13.  (Add  amounts  showrn  wittiout  brackets 
and  subttact  anrxxints  shown  witti  brackets.)  Ttie  amount  entered  on  ttiis 
line  must  be  ttie  same  as  ttw  anrxxint  oMgated  in  ttw  comesponding 
Operabng  Budget  form  HUD-52564  (a  letter  of  intent  when  approved  by 
HUD  Headquarters). 

Signature  &  Submission  of  Form  HUD-93087.  Sign  ttw  original  form 
and  submit  to  ttw  FwM  Office  for  approval  in  conjunction  with  ttw  form 
HUD-52564. 


f*reviou8  edition  is  obsolete  for  PfHA  Fiscal  Years 
beginning  1/1/2001  and  ttiereafter 
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BILLMG  CODE  4210-33-C 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4650-N-091 

Notice  of  SutMitisslon  of  Proposed 
Infonnatlon  Collection  to  0MB; 
Application  for  Insurance  of  Advance 
of  Mortgage  Proceeds 

AGENCY:  Office  of  the  Chief  Information 
Officer.  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  E)epartment  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  March  19, 
2001. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  nimiber  (2502-0097)  and 


should  be  sent  to:  Joseph  F.  Lackey,  Jr., 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Wayne  Eddins,  Reports  Management' 
Officer,  Q,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
Southwest,  Washington,  DC  20410;  e- 
mail  WayneEddinsdHUD.gov; 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  thd  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  appUcable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 


frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
nvunber  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Application  for 
Insurance  of  Advance  of  Mortgage 
Proceeds. 

OMB  Approval  Number:  2502-0097. 

Fonn  Numbers:  HUD-92403. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Mortgagors  will  use  the  HUD-92403  to 
request  the  advance  of  mortgage 
proceeds  to  reimburse  the  mortgagor  for 
funds  expended  or  obligated  for 
construction  related  items. 

Respondents:  Business  or  other  for- 
profit.  Not-for-profit  institutions. 

Frequency  of  Submission:  On 
occasion. 

Reporting  Burden: 


Number  of 
respondents 


FrequerKy  of 
response 


Hours  per 
response 


Burden  hours 


5,000 


1 


0.2 


1.000 


Total  Estimated  Burden  Hours:  1000. 
Status:  Reinstatement,  without 
change. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 

Dated:  February  9.  2001. 
Wayne  Eddins, 

Department  Reports  Management  Officer, 
Office  of  the  Chief  Information  Officer. 
(FR  Doc.  01-3902  Filed  2-15-01;  8:45  am) 
aiLUNacooe  42io-oi-«i 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Coastal  Barrier  improvement  Act  of 
1990;  Amendments  to  ttie  Coastal 
Barrier  Resources  System  and 
Otherwise  Protected  Areas 

AOENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice. 

SUMMARY:  We,  the  Fish  and  Wildlife 
Service,  have  replaced  one  map 


depicting  an  otherwise  protected  area 
(OP A)  in  Florida,  as  directed  by 
Congress.  We  are  using  this  notice  to 
inform  the  public  about  the  distribution 
and  availability  of  the  revised  map. 
DATES:  The  boundary  revisions  for  this 
OPA  became  effective  on  October  27, 
2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Benjamin  N.  Tuggle,  Department  of  the 
Interior,  U.S.  Fish  and  Wildlife  Service, 
Division  of  Federal  Program  Activities, 
(703)  358-2161. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  1982,  Congress  passed  the  Coastal 
Barrier  Resources  Act  (Pub.  L.  97-348) 
to  restrict  Federal  spending  that  could 
foster  development  of  imdeveloped 
coas&l  barriers  along  the  Atlantic  and 
Gulf  of  Mexico  coasts.  In  the  Coastal 
Barrier  Improvement  Act  of  1990  (Pub. 
L.  101-591),  Congress  amended  the 
1982  Act  to  broaden  the  definition  of  a 
coastal  barrier,  and  approved  a  series  of 
maps  entitled  "Coastal  Barrier 
Resources  System"  dated  October  24, 
1990."  These  maps  identify  and  depict 


those  coastal  barriers  located  on  the 
coasts  of  the  Atlantic  Ocean,  Gulf  of 
Mexico,  and  the  Great  Lakes,  and  in 
Puerto  Rico  and  the  Virgin  Islands  that 
are  subject  to  the  FederaJ  funding 
limitations  outlined  in  the  Act.  The 
1990  Act  also  approved  a  related  series 
of  maps  depicting  OP  As  along  the  same 
coastlines.  Unlike  full  System  units, 
only  Federal  flood  insurance  is 
prohibited  in  OP  As. 

The  Act  also  defines  our 
responsibilities  regarding  System  and 
OPA  maps.  We  have  official  custody  of 
these  maps,  and  prepare  and  distribute 
copies  of  the  maps.  We  published  a 
notice  of  the  filing,  distribution,  and 
availability  of  the  maps  dated  October 
24, 1990,  in  the  Federal  Register  on 
June  6. 1991  (56  FR  26304-26312).  We 
have  annoimced  all  subsequent  map 
revisions  in  the  Federal  Register. 

Revisions  to  an  Otherwise  Protected 
Area  in  Florida 

Section  1  of  Public  Law  106-360, 
enacted  on  October  27,  2000,  requires  us 
to  replace  one  OPA  map.  The  changes 
affect  OPA  P-19P  in  Lee  County, 
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florida.  The  changes  to  P-19P  are 
designed  to  coincide  the  OPA  with 
lands  held  for  conservation  purposes  on 
North  Captiva  Island. 

How  To  Get  Copies  of  the  Maps 

The  Service  has  given  copies  of  the 
revised  map  to  the  House  of 
Representatives  Committee  on 
Resoiut:es  and  the  Senate  Committee  on 
Environment  and  Public  Works,  and  is 
sending  maps  to  the  House  of 
Representatives  Committee  on  Banking 
and  Financial  Services  and  each 
appropriate  Federal,  State,  and  local 
agency  having  jurisdiction  over  the 
areas  in  which  the  modified  imits  are 
located. 

You  can  purchase  copies  of  System 
and  OPA  maps  from  the  U.S.  Geological 
Survey,  Earth  Science  Information 
Center,  P.O.  Box  25286,  Denver, 
Colorado  80225.  The  cost  is  $10.00  per 
map,  plus  a  $5.00  shipping  and 
handling  fee  for  the  entire  order.  Maps 
can  also  be  viewed  at  the  following  Fish 
and  Wildlife  Service  offices: 

Washington  Office — all  System  and 
OPA  maps.  U.S.  Fish  and  Wildlife 
Service,  Division  of  Federal  Program 
Activities,  4401  N.  Fairfax  Drive 
Room  400,  Arlington,  Virginia  22203, 
(703)  358-2183 

Southeast  Regional  Office — all  System 

and  OPA  maps  for  NC,  SC,  GA,  FL, 

AL,  MS  and  LA,  Region  4,  U.S.  Fish 

and  Wildlife  Service,  1875  Century 

Blvd.,  Atlanta,  Georgia  30345,  (404) 

679-7125 

^ield  Office — System  and  OPA  maps  for 
south  Florida,  Field  Supervisor,  U.  S. 
Fish  and  Wildlife  Service.  360  U.S.  1, 
Suite  5,  Vero  Beach,  Florida  32960. 
(561)  562-3909 

Dated:  January  22,  2001. 
Xfarshall  P.  Jones,  Jr., 

Acting  Director,  Fish  and  Wildlife  Service. 
IFR  Doc.  01-4031  Filed  2-15-01;  8:45  am] 

aUJNG  COOe  4310-«»-P 


DEPARTMENT  OF  THE  INTERIOR 

Pish  and  Wildlife  Service 

Coastal  Barrier  Improvement  Act  of 
1990;  AmerKlments  to  the  Coastal 
Barrier  Resources  System 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice. 

SUMMARY:  We,  the  Fish  and  Wildlife 
Service,  have  replaced  one  Coastal 
Barrier  Resources  System  map  in  North 
Carolina,  as  directed  by  Congress.  We 
are  using  this  notice  to  inform  the 


public  about  the  distribution  and 
availability  of  the  revised  map. 
DATES:  The  boimdary  revisions  for  these 
units  became  effective  on  October  19, 
2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Benjamin  N.  Tuggle,  Department  of  the 
Interior,  U.S.  Fish  and  Wildlife  Service, 
Division  of  Federal  Program  Activities, 
(703)358-2161. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  1982,  Congress  passed  the  Coastal 
Barrier  Resources  Act  (Pub  L.  97-348)  to 
restrict  Federal  spending  that  could 
foster  development  of  undeveloped 
coastal  barriers  along  the  Atlantic  and 
Gulf  of  Mexico  coasts.  In  the  Coastal 
Barrier  Improvement  Act  of  1990  (Pub 
L.  101-591),  Congress  amended  the 
1982  Act  to  broaden  the  definition  of  a 
coastal  barrier,  and  approved  a  series  of 
maps  entitled  "Coastal  Barrier 
Resources  System"  dated  October  24, 
1990.  These  maps  identify  and  depict 
those  coastal  barriers  located  on  the 
coasts  of  the  Atlantic  Ocean,  Gulf  of 
Mexico,  and  the  Great  Lakes,  and  in 
Puerto  Rico  and  the  Virgin  Islands  that 
are  subject  to  the  Federal  funding 
limitations  outlined  in  the  Act. 

The  Act  also  defines  our 
responsibihties  regarding  the  System 
maps.  We  have  official  custody  of  these 
maps,  and  prepare  and  distribute  copies 
of  the  maps.  We  published  a  notice  of 
the  filing,  distribution,  and  availability 
of  the  maps  entitled  "Coastal  Barrier 
Resources  System"  dated  October  24, 
1990,  in  the  Federal  Register  on  Jime  6, 
1991  (56  FR  26304-26312).  We  have 
announced  all  subsequent  map 
revisions  in  the  Federal  Register. 

Revisions  to  the  Coastal  Barrier 
Resources  System  in  North  Carolina 

Section  1  of  Public  Law  106-332, 
enacted  on  October  19,  2000,  requires  us 
to  revise  the  map  of  Coastal  Barrier 
Resources  System  Unit  NC-01  in  Dare 
and  Currituck  Counties,  North  Carolina. 
The  changes  to  Pine  Island  Unit  NC-01 
will  conform  the  boimdary  of  the  unit 
to  the  National  Audubon  Society's  Pine 
Island  Sanctuary  property  boundary. 
The  changes  will  also  include 
"associated  aquatic  habitat"  as  defined 
by  Service  guidelines. 

How  To  Get  Copies  of  the  Maps 

The  Service  has  given  copies  of  the 
revised  System  maps  to  the  House  of 
Representatives  Committee  on 
Resources  and  the  Committee  on 
Banking  and  Financial  Services,  the 
Senate  Committee  on  Environment  and 
Public  Works,  and  to  each  appropriate 


Federal,  State,  or  local  agency  having 
jurisdiction  over  the  areas  in  which  the 
modified  units  are  located. 

You  can  purchase  copies  of  System 
maps  from  the  U.S.  Geological  Survey, 
Earth  Science  Information  Center,  P.O. 
Box  25286,  Mail  Stop  517,  Denver, 
Colorado  80225.  The  cost  is  $10.00  per 
map,  plus  a  $5.00  shipping  and 
handling  fee  for  the  entire  order.  Maps 
can  also  be  viewed  at  the  following 
Service  offices: 

Washington  Office — all  System  maps, 
U.S.  Fish  and  Wildlife  Service, 
Division  of  Federal  Program 
Activities.  4401  N.  Fairfax  Drive 
Room  400,  Arlington,  Virginia  22203, 
(703) 358-2183 
Southeast  Regional  Office — all  System 
maps  for  NC,  SC,  GA,  FL,  AL,  MS  and 
LA  Region  4,  U.S.  Fish  and  Wildlife 
Service,  1875  Centtiry  Blvd.,  Atlanta, 
Georgia  30345,  (404)  67»-7125 
Field  Office — System  maps  for  North 
Carolina,  Field  Supervisor,  U.S.  Fish 
and  Wildlife  Service,  Raleigh  Field 
Office  551-F  Pylon  Drive,  P.O.  Box 
33726,  Raleigh,  NC  27636-3726,  (919) 
856-4520 

Dated:  January  22,  2001. 
Marshall  P.  Jones,  Jr., 
Acting  Director,  Fish  and  Wildlife  Service. 
(PR  Doc.  01-4032  Filed  2-15-01;  8:45  am) 
BILLING  CODE  4310-S»-P 


DEPARTMENT  OF  THE  INTERIOR 

Rsh  and  Wildlife  Service 

Availability  of  Draft  Comprehensive 
Conservation  Plan  and  Environmental 
Assessment  for  Shiawassee  National 
Wildlife  Refuge,  Saginaw,  Ml  and 
Michigan  Wetland  Management 
District  East  Lansing,  Ml 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  availability. 

summary:  Pursuant  to  the  Refuge 
Improvement  Act  of  1997,  the  U.S.  Fish 
and  Wildlife  Service  has  published  the 
Shiawassee  National  Wildlife  Refuge 
Draft  Comprehensive  Conservation  Plan 
and  Environmental  Assessment.  The 
Plan  describes  how  the  Service  intends 
to  manage  the  Refuge  for  the  next  15 
years.  The  document  includes  the 
Michigan  Wetland  Management  District 
(WMD). 

DATES:  Submit  written  comments  by 
April  11,  2001.  All  comments  should  be 
addressed  to  Doug  Spencer,  Shiawassee 
National  Wildlife  Refuge.  6975  Mower 
Road,  Saginaw,  MI  48601.  Comments 
may  also  be  submitted  through  the 
Service's  regional  website  at:  http:// 
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www.fws.gov/r3pao/planning/ 
shiawasstop.htm 

ADDRESSES:  A  copy  of  the  Plan  or  a 
summary  may  be  obtained  by  writing  to 
Doug  Spencer  at  the  address  above  or  by 
placing  a  request  through  the  website. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  contact  Doug 
Spencer,  Shiawassee  National  Wildlife 
Refuge,  6975  Mower  Road,  Saginaw,  MI 
48601.  Phone  (517)  777-5930  or  E-mail 
dougspencer^fws.gov. 
SUPPlfMENTARY  INFORMATION: 
Shiawassee  National  Wildlife  Refuge 
includes  a  large  area  of  wetlands  and 
forests  within  the  agriciiltural  and  urban 
landscape  of  Michigan's  Saginaw 
County.  Established  in  1953,  the  Refuge 
now  includes  9.226  acres  and  is 
recognized  as  globally  significant  to 
migratory  waterfowl.  It  was  authorized 
to  be  a  sanctuary  for  migratory  birds, 
fish  and  wildlife-oriented  recreation, 
protection  of  natural  resources,  and  the 
conservation  of  endangered  and 
threatened  species.  The  Michigan  WMD 
consists  of  two  waterfowl  production 
areas,  which  are  cooperatively  managed 
with  the  Michigan  Department  of 
Natural  Resources. 

The  Draft  Comprehensive 
Conservation  Plan  emphasizes  the 
habitat  needs  of  fish  and  wildlife  and 
expanded  opportunities  for  wildlife- 
dependent  recreation. 

Dated:  February  8,  2001. 
William  F.  Hartwig. 

IFR  Doc.  01-3988  Filed  2-15-01;  8:45  am) 

MXMQ  COM  431»-«S-M 


DEPARTMErfT  OF  THE  INTERIOR 

Fish  and  Wildlife  Sarvica 

KJamath  Flahary  Management  Council 
Maettng 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  meeting. 

summary:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  I),  this  notice  annoimces  a 
meeting  of  the  Klamath  Fishery 
Management  Council,  established  under 
the  authority  of  the  Klamath  River  Basin 
Fishery  Resources  Restoration  Act  (16 
U.S.C.  460ss  et  seq.).  The  Klamath 
Fishery  Management  Coimcil  makes 
recommendations  to  agencies  that 
regiilate  harvest  of  anadromous  fish  in 
the  Klamath  River  Basin.  The  objectives 
of  this  meeting  are  to  hear  technical 
reports  (including  the  ocean  stock 
projection  for  Klamath  River  fall 


Chinook  in  2001),  review  the  2000 
fishery  season,  and  discuss  and  plan 
management  of  the  2001  season.  The 
meeting  is  open  to  the  public. 
DATES:  The  Klamath  Fishery 
Management  Council  will  meet  fit)m 
8:30  a.m.  to  5  p.m.  on  Thursday, 
February  22,  2001;  and  fi^m  8  a.m.  to 
12  p.m.  on  Friday,  February  23,  2001. 

Place:  The  meeting  will  be  held  at  tbe 
Yurok  Tribal  Office,  Highway  96, 
Weitchpec,  California. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Ronald  A.  Iverson,  Project  Leader,  Fish 
and  Wildlife  Service,  1829  South 
Oregon  Street,  Yreka.  California  96097, 
telephone  (530)  842-5763. 
SUPPLEMENTARY  INFORMATION:  For 
background  information  on  the  Klamath 
Council,  please  refer  to  the  notice  of 
their  initial  meeting  that  appeared  in  the 
Federal  Register  on  July  8,  1987  (52  FR 
25639). 

Dated:  February  7.  2001. 

Elizabeth  H.  Stevens, 

Acting  California/Nevada  Operations 
Manager.  California/Nevada  Office,  Fish  and 
Wildlife  Service. 

[FR  Doc.  01-3991  Filed  2-15-01;  8:45  am] 

anXING  COOC  431fr-<S-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Servica 

2001  Migratory  Bird  Hunting  and 
Conaarvatlon  Stamp  (Federal  Duck 
Stamp)  Contaat 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Notice. 

SUMMARY:  The  Fish  and  Wildlife  Service 
announces  the  dates  and  locations  of  the 
2001  Federal  Duck  Stamp  contest;  the 
public  is  invited  to  enter  and  to  attend. 
DATES:  1.  The  official  date  to  begin 
submission  of  entries  to  the  2001 
contest  is  July  1,  2001.  All  entries  must 
be  postmarked  no  later  than  midnight, 
Saturday,  September  15,  2001. 

2.  The  public  may  view  the  2001 
Federal  Duck  Stamp  Contest  entries  on 
Monday,  November  5,  2001,  from  10 
a.m.  to  2  p.m. 

ADDRESSES:  Requests  for  complete 
copies  of  the  regulations,  reproduction 
ri^ts  agreement,  and  display  and 
participation  agreement  may  be 
requested  by  calling  1-877-887-5508, 
or  requests  may  be  addressed  to:  Federal 
Duck  Stamp  Contest,  U.S.  Fish  and 
Wildlife  Service,  Department  of  the 
Interior,  1849  C  Street.  NW.,  Suite  2058, 
Washington,  E)C  20240.  You  may  also 
download  the  information  bova  the 


Federal  Duck  Stamp  Home  Page  at 
duckstamps.fws.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Terry  Bell,  telephone  (202)  208-4354,  or 
fax:  (202)  208-6296. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  March  16, 1934,  Congress  passed 
and  President  Roosevelt  signed  ihe 
Migratory  Bird  Hunting  Stamp  Act 
Popularly  known  as  the  Duck  Stamp 
Act,  it  required  all  waterfowl  hunters  16 
years  or  older  to  buy  a  stamp  annually. 
The  revenue  generated  was  originally 
earmarked  for  the  IDepartment  of 
Agriculture,  but  5  years  later  was 
transferred  to  the  Department  of  the 
Interior  and  the  U.S.  Fish  and  Wildlife 
Service  to  buy  or  lease  waterfowl 
sanctuaries. 

In  the  years  since  its  enactment,  the 
Federal  Duck  Stamp  Program  has 
become  one  of  the  most  popular  and 
successful  conservation  programs  ever 
initiated.  Today,  some  1.5  million 
stamps  are  sold  each  year,  and,  as  of 
1995,  Federal  Duck  Stamps  have 
generated  $501  million  for  the 
preservation  of  4,389,792.86  acres  of 
waterfowl  habitat  in  the  United  States. 
Numerous  other  birds,  mammals,  fish, 
reptiles  and  amphibians  have  similarly 
prospered  because  of  habitat  protection 
made  possible  by  the  program.  An 
estimated  one  third  of  the  nation's 
endangered  and  threatened  species  find 
food  or  shelter  in  refuges  preserved  by 
Duck  Stamp  funds.  Moreover,  the 
protected  wetlands  help  dissipate 
storms,  piuify  water  supplies,  store 
flood  water,  and  nourish  fish  hatchlings 
important  for  sport  and  commercial 
fishermen. 

The  Contest 

The  first  Federal  Duck  Stamp  was 
designed,  at  President  Roosevelt's 
request,  by  Jay  N.  "Ding"  Darling,  a 
nationally  known  political  cartoonist  for 
the  Des  Moines  Register  and  a  noted 
himter  and  wildlife  conservationist.  In 
subsequent  years,  noted  wildlife  artists 
were  asked  to  submit  designs.  The  first 
contest  was  opened  in  1949  to  any  U.S. 
artist  who  wished  to  enter,  and  65 
artists  submitted  a  total  of  88  design 
entries.  The  number  of  entries  rose  to 
2,099  in  1981  in  the  only  art 
competition  of  its  kind  sponsored  by  the 
U.S.  Government.  To  select  each  year's 
design,  a  panel  of  noted  art,  waterfowl, 
and  philatelic  authorities  are  appointed 
by  the  Secretary  of  the  Interior.  Winners 
receive  no  compensation  for  the  work, 
except  a  pane  of  their  stamps,  but 
winners  may  sell  prints  of  their  designs, 
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which  are  sought  by  himters, 
conservationists,  and  art  collectors. 

The  public  may  view  the  2001  Federal 
Ehick  Stamp  Contest  entries  on  Monday. 
November  5.  2001,  irom  10  a.m.  to  2 
p.m.  in  Department  of  the  Interior 
Auditorium  ("C"  Street  entrance),  1849 
C  Street.  N.W.,  Washington,  D.C.  This 
year's  judging  will  be  held  November  6- 
7.  2001.  beginning  at  10:30  a.m.  on 
Tuesday.  November  6.  and  continuing  at 
9  a.m.  on  Wednesday.  November  7,  if 
needed.  In  the  event  of  a  smaller  than 
usual  number  of  entries,  all  of  the 
judging  will  take  place  on  Tuesday, 
November  6. 

Dated:  January  30.  2001. 
Marshall  Jones, 
Acting  Director. 
[FR  Doc.  01-3888  Filed  2-15-01;  8:45  am] 

BNXING  COOE  4310-4S-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
(NV-030-143&-ES;  N-65834) 

Realty  Action:  Recreation  and  Public 
Purpoaaa  Act  Clasaification;  Cliurchlil 
County.  NV 

agency:  Bureau  of  Land  Management, 

interior. 

ACTION:  Notice  of  realty  action. 


SUMMARY:  The  following  federal  land  in 
Churchill  County,  Nevada  has  been 
examined  and  found  suitable  for 
classification  for  lease/conveyance  to 
the  Churchill  Cotmty  imder  the 
provisions  of  the  Recreation  and  Public 
Ehirposes  (R&PP)  Act,  as  amended  (43 
U.S.C.  869  et  seq.): 

Mt.  Diablo  Meridian  ^ 

r.  18N.,R.  29E. 

Sec.  21,  SEV4SEV«SEV4. 
containing  10  acres,  more  or  less) 

Churchill  County  proposes  to  use  the 
land  for  an  animal  protection  facility. 
The  land  is  located  near  the  intersection 
ot  Bemey  and  Pasture  Roads,  near  the 
Fallon  Naval  Air  Station.  The  land  is 
pot  needed  for  federal  purposes.  Lease/ 
conveyance  is  consistent  with  ctirrent 
BLM  land  use  planning  and  would  be  in 
the  public  interest.  Issuance  of  a  5-year 
lease  with  a  piutihase  option  is 
proposed.  The  lease/patent  when 
issued,  will  be  subject  to  the  provisions 
of  the  R&PP  Act  and  to  all  applicable 
regulations  of  the  Secretary  of  the 
Interior,  and  will  contain  the  following 
reservations  to  the  United  States: 

1.  A  right-of-way  thereon  for  ditches 
md  canals  constructed  by  the  authority 
of  the  United  States,  Act  of  August  30, 
1890  (43  U.S.C.  945). 


2.  All  mineral  deposits  in  the  land  so 
patented,  and  to  it,  or  persons 
authorized  by  it,  the  right  to  prospect, 
mine  and  remove  such  deposits  from 
the  same  under  applicable  law  and 
regulations  to  be  established  by  the 
Secretary  q{  the  Interior. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  lease  or  conveyance  imder 
the  Recreation  and  Public  Purposes  Act 
and  leasing  under  the  mineral  leasing 
laws.  For  a  period  of  45  days  after 
publication  of  this  notice,  interested 
parties  may  submit  comments  regarding 
the  propo^d  lease/conveyance  or 
classification  to  the  Acting  Assistant 
Manager,  Non-Renewable  Resources, 
Bureau  of  Land  Management,  Carson 
City  Field  Office,  5665  Morgan  Mill 
Road,  Carson  City,  NV  89701. 

.Classification  Comments:  Interested 
parties  may  submit  comments  involving 
the  suitability  of  the  land  for  an  animal 
protection  facility.  Comments  on  the 
classification  are  restricted  to  whether 
the  land  is  physically  suited  for  the 
proposal,  whether  the  use  will 
maximize  the  future  use  or  uses  of  the 
land,  whether  the  use  is  consistent  vrith 
local  planning  and  zoning,  or  if  the  use 
is  consistent  with  State  and  Federal 
programs. 

Application  Comments:  Interested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  in  the 
application  and  plan  of  development, 
whether  the  BLM  followed  proper 
administrative  procedures  in  reaching 
the  decision,  or  any  other  factor  not 
directly  related  to  the  suitability  of  the 
land  for  an  animal  protection  facility. 
Any  adverse  comments  will  be  reviewed 
by  the  State  Director.  In  the  absence  of 
any  adverse  comments,  the 
classification  will  become  effective  60 
days  from  the  date  of  publication  of  this 
notice  in  the  Federal  Register.  The  land 
will  not  be  offered  for  lease/conveyance 
until  after  the  classification  becomes 
final. 

SUPPLEMENTARY  INFORMATION: 

Comments,  including  names  and  street 
addresses  of  respondents  will  be 
available  for  public  review  at  the  Carson 
City  Field  Office  during  regular  business 
hours.  Individual  respondents  may 
request  confidentiality.  If  you  wish  to 
withhold  your  name  or  address  from 
public  review  or  from  disclosure  under 
the  Freedom  of  Information  Act,  you 
must  state  this  prominently  at  the 
beginning  of  your  comments.  Such 
requests  will  be  honored  to  the  extent 
allowed  by  law.  All  submissions  from 


organizations  or  businesses,  and  bom 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety. 

Dated  this  2nd  day  of  February.  2001. 
Richard  Conrad. 

Assistant  Manager,  Non-Renewable 
Resources,  Carson  City  Field  Office. 
[FR  Doc.  01-3894  Filed  2-15-01;  8:45  am) 
BKUNO  CODE  4310-HC-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[AZ-010-1210-ET;  AZA-31344] 

Cancellation  of  Propoaad  Withdrawal; 
Arizona 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

summary:  This  notice  terminates  the 
segregative  eff^ect  of  a  proposed 
withdrawal  of  299,952.41  acres  of  lands 
requested  by  the  Bureau  of  Land 
Management  at  the  Paria  Plateau.  On 
November  9,  2000,  the  Vermilion  Cliffs 
National  Moniunent  was  established  by 
Presidential  Proclamation  No.  7374,  so 
the  withdrawal  is  not  needed.  This 
notice  opens  the  lands,  that  are  not 
located  within  the  Vermilion  Cliffs 
National  Monument,  to  surface  entry 
and  mining. 

EFFECTIVE  DATE:  March  19,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laurie  Ford,  BLM  Arizona  Strip  Field 
Office,  345  East  Riverside  Drive,  St. 
George.  Utah  84790,  435-688-3200. 
SUPPLEMENTARY  INFORMATION:  A  Notice 
of  Proposed  Withdrawal  was  published 
in  the  Federal  Register,  FR  00-20678, 
August  15,  2000,  which  temporarily 
segregated  the  lands  described  therein 
from  location  and  entry  under  the 
general  land  laws,  including  the  mining 
laws,  subject  to  valid  existing  rights. 
The  new  Vermilion  Cliffs  National 
Monument  includes  most  of  the  lands 
proposed  for  withdrawal,  so  the  Bureau 
of  Land  Management  has  determined 
that  the  proposed  withdrawal  is  not 
needed  and  has  cancelled  its 
application. 

At  9  a.m.  on  March  19,  2001,  the 
lands  that  were  described  in  the  Notice 
of  Proposed  Withdrawal  in  the  Federal 
Register,  FR  00-20678,  August  15,  2000, 
that  are  not  located  within  the 
Vermilion  Cliffs  National  Monument, 
will  be  opened  to  operation  of  the 
public  land  laws  generally,  subject  to 
valid  existing  rights,  the  provision  of 
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existing  withdrawals,  other  segregations 
of  record,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  9  a.m.  on  March 
19,  2001,  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  order  of  filing. 

At  9  a.m.  on  March  19,  2001,  the 
lands  that  were  described  in  the  Notice 
of  Proposed  Withdrawal  in  the  Federal 
Register,  FR  00-20678,  August  15,  2000, 
that  are  not  located  within  the 
Vermilion  Cliffs  National  Monument 
will  be  opened  to  location  and  entry 
imder  the  United  States  mining  laws, 
subject  to  valid  existing  rights,  the 
provision  of  existing  withdrawals,  and 
other  segregations  of  record. 
Appropriation  of  any  of  the  lands 
referenced  in  this  order  under  the 
general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C.  38  (1994),  shall  vest  no 
rights  against  the  United  States.  Acts 
required  to  establish  a  location  and  to 
initiate  a  right  of  possession  are 
governed  by  State  law  where  not  in 
conflict  with  Federal  law.  The  Bureau  of 
Land  Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determinations  in 
local  courts. 

Dated:  February  5,  2001. 
Michael  A.  Ferguson, 
Deputy  State  Director,  Resources  Division. 
|FR  Dcx:.  01-3893  Filed  2-15-01;  8:45  am] 

MLLINQ  COOE  «310-3a-* 


DEPARTMENT  OF  THE  INTERIOR 

Minarals  ManagenMfit  Servica 

Outer  Continental  Shelf  (OCS),  Alaska 
OCS  Region,  Beaufort  Sea,  Proposed 
Liberty  Development  and  Production 
Plan  (DPP) 

AQENCY:  Minerals  Management  Service, 

Interior. 

ACTION:  Reschedule  of  dates  and  times 

of  public  hearings  for  the  draft 

environmental  impact  statement  (EIS) 

and  extension  of  comment  period  to 

April  13.  2001. 

SUMMARY:  We  are  changing  some  of  the 
public  hearing  dates  on  the  draft  EIS  for 
the  Liberty  DPP  and  extending  the 
public  comment  period  to  accommodate 
the  change  of  dates. 
SUPPt-EMENTARY  INFORMATION:  On 
January  8,  2001.  we  announced  in  the 
Federal  Register  (Vol.  66,  No  5,  Pages 
1365-6)  the  availability  of  the  draft  EIS 


for  the  Liberty  DPP;  the  locations,  dates, 
and  times  of  the  public  hearings;  and  . 
the  end  of  the  public  comment  period. 

In  response  to  a  letter  from  the  North 
Slope  Borough  and  comments  from  the 
community  leaders  in  Barrow  and 
Nuiqsut,  Alaska,  some  of  the  hearings 
have  been  rescheduled  to  the  following 
dates,  times,  and  locations: 

March  19,  2001,  7-10  p.m.,  Kisik 
Community  Center,  Nuiqsut; 

March  20,  2001,  7-10  p.m.,  Kaktovik 
Community  Center,  Kaktovik;  and 

March  21,  2001,  7-10  p.m.,  Inupiaq 
Heritage  Center,  Barrow. 

The  dates  and  times  for  the  scheduled 
hearings  in  Anchorage  and  Fairbanks, 
Alaska  remain  unchiuiged. 

If  you  wish  to  testify  at  one  of  the 
public  hearings,  please  register  by 
contacting  the  Alaska  OCS  Region  at  the 
address  below  or  Mr.  Fred  King  at  (907) 
271-6696  or  toll  free  1-800-764-2627 
no  later  than  3  days  prior  to  the  hearing 
date.  When  you  register,  you  may  also 
request  a  preferred  time  to  testify.  Every 
effort  will  be  made  to  accommodate 
individuals  who  have  not  pre-registered 
to  testify.  Time  limitations  may  require 
limiting  the  length  of  oral  statements  to 
10  minutes.  You  may  supplement  an 
oral  statement  with  a  more  complete 
written  statement  and  submit  it  to  the 
hearing  officer  at  the  hearing  or  by  mail 
until  April  13.  2001.  Written  statements 
submitted  at  the  hearing  will  be 
considered  part  of  the  hearing  record.  If 
you  are  unable  to  attend  the  hearings, 
you  may  submit  written  statements  at 
the  address  below. 

To  accommodate  the  later  dates  for 
the  above  three  public  hearings,  we 
have  extended  the  comment  period  on 
the  draft  EIS  until  April  13,  2001.  Please 
mark  your  comments  "Liberty  Draft 
EIS"  and  address  them  to  the  Regional 
Director,  Minerals  Management  Service, 
Alaska  OCS  Region,  949  East  36th 
Avenue,  Room  308,  Anchorage,  Alaska 
99508-4363. 

Dated:  February  12,  2001. 
Richard  Wildermaim, 
Chief,  Environmental  Assessment  Branch. 
[FR  Doc.  01-4034  Filed  2-13-01;  3:51  pm] 
MUMG  COOK  431 0-MfMt 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

30-Day  Notk:e  of  SubmisskMi  to  0MB— 
Opportunity  for  Public  Comment 

agency:  Department  of  the  Interior, 
National  Park  Service,  Land  and  Water 
Conservation  Fund  State  Assistance  and 
Urban  Park  and  Recreation  Recovery 
Programs. 


action:  Notice  of  submission  to  OMB 
and  request  for  comments. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13,  44  U.S.C.  3507)  and  5  CFR 
1320,  Reporting  and  Recordkeeping 
Requirements,  the  National  Park  Service 
invites  public  comments  on  eight 
information  collection  requests  (ICR)  for 
the  Land  and  Water  Conservation  Fund 
(LWCF)  and  Urban  Park  and  Recreation 
Recovery  (UPARRR)  grant  programs  as 
describes  below.  Comments  are  invited 
on:  (1)  The  need  for  the  information 
including  whether  the  information  has 
practical  utility;  (2)  the  accuracy  of  the 
reporting  bvirden  estimate;  (3)  ways  to 
eidiance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  use  of  automated  collection 
techniques  or  other  forms  of  information 
technol(My. 

1.  LWCF  Description  and  Notification 
(DNF.  NPS  10-903,  OMB  1024-0031). 
The  DNF  is  necessary  to  provide  data 
input  into  the  NPS  automated  project 
information  system  which  provides 
timely  data  on  projects  funded  over  the  . 
life  of  the  IWCF  program.  Respondents: 
56  State  governments,  DC  and 
territories.  Estimated  Annual  Reporting 
burden:  115  hours.  Estimated  Average 
Burden  Hours  Per  Response:  0.25  hours. 
Estimated  Frequency  of  Response:  450 
nationwide. 

2.  LWCF  Program  Performance  Report 
(OMB  1024-0032).  As  required  by  OMB 
Circular  A-102,  grantee  must  submit 
performance  reports  which  describe  the 
status  of  the  work  required  imder  the 
project  scope.  Respondents:  56  State 
governments,  DC  and  territories. 
Estimated  Annual  Reporting  Burden: 
700  hoius.  Estimated  Average  Burden 
Hours  Per  Response:  1.0  hours. 
Estimated  Frequency  of  Response:  700 
nationwide. 

3.  LWCF  Project  Agreement  and 
Amendment  Form  (NPS  10-902  and  10- 
902a.  respectively,  OMB  1024-0033). 
The  Project  Agreement  and  Amendment 
Forms  set  forth  the  obligations  assumed 
by  the  State  through  its  acceptance  of 
federal  assistance  under  the  LWCF  Act    . 
and  any  special  terms  and  conditions. 
Respondents:  56  State  governments,  DC 
and  territories.  Estimated  Annual 
Reporting  Burden:  450  hours.  Estimated 
Average  Burden  Hours  Per  Response: 
1.0  hours.  Estimated  Frequency  of 
Response:  450  nationwide. 

4.  LWCF  On-Site  Inspection  Report 
(OMB  1024-0034).  The  On-site 
Inspection  Reports  are  used  to  insure 
compliance  by  grantees  with  applicable 
Federal  laws  and  program  guidelines. 
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and  to  insure  the  continued  viability  of 
the  funded  site.  Respondents:  56  State 
governments,  DC  and  territories. 
Estimated  Annual  Reporting  Burden: 
3,700  hours.  Estimated  Average  Burden 
Hours  Per  Response:  0.5  hours. 
Estimated  Frequency  of  Response:  7,400 
nationwide. 

5.  LWCF  Conversion  of  Use  Provision 
(OMB  1024-0047).  To  convert  assisted 
sites  to  other  than  public  outdoor 
recreation,  LWCF  project  sponsors  must 
provide  relevant  information  necessary 
to  comply  with  section  6(f)(3)  of  the 
LWCF  Act  of  1965.  Respondents:  56 
State  governments,  DC  and  territories. 
Estimated  Annual  Reporting  Burden: 
1,750  hours.  Estimated  Average  Burden 
Hours  Per  Response:  35  hours. 
Estimated  Frequency  of  Response:  50 
nationwide. 

6.  UPARR  Project  Performance  Report 
(OMB  1024-0028).  As  teqaited  by  OMB  , 
Circular  A-102,  grant  recipients  must 
submit  performance  reports  which 
describe  the  status  of  the  work  required 
under  the  project  scope.  Respondents: 
Urban  cities  and  counties.  Estimated 
Annual  Reporting  Burden:  248  hours. 
Estimated  Average  Burden  Hours  Per 
Response:  1.5  hours.  Estimated 
Frequency  of  Response:  164  nationwide. 

7.  UPARR  Conversion  of  Use 
Provisions  (OMB  1024-0048).  To 
convert  assisted  sites  to  other  than 
public  outdoor  recreation,  UPARR 
project  sponsors  must  provide  relevant 
information  necessary  to  comply  with 
section  1010  of  the  UPARR  Act  of  1978. 
Respondents:  Urban  Cities  and  counties. 
Estimated  Annual  Reporting  Burden:  75 
hours.  Estimated  Average  Burden  Hours 
Per  Response:  25  hours.  Estimated 
Frequency  of  Response:  3  nationwide. 

8.  UPARR  Project  Agreement  and 
Amendment  Form  (NPS  10-912  and  10- 
915,  respectively,  OMB  1024-0089).  The 
Project  Agreement  and  Amendment 
forms  set  forth  the  obligations  assimied 
by  grant  recipients  through  their 
acceptance  of  federal  assistance  under 
the  UPARR  Act  and  any  special  terms 
and  conditions.  Respondents:  Urban 
cities  and  coimties.  Estimated  Armual 
Reporting  Burden:  20  hours.  Estimated 
Average  Burden  Hours  Per  Response: 
1.0  hoiu^.  Estimated  Frequency  of 
Response:  20  nationwide. 

There  were  no  public  comments 
received  as  a  result  of  publishing  on 
September  27,  2000,  in  the  Federal 
Register  a  60-day  notice  of  intention  to 
request  clearance  for  this  ICR. 
DATES:  Public  comments  on  these  eight 
proposed  ICRs  will  be  accepted  on  or 
before  March  17,  2001. 
ADDRESSES:  Send  comments  to:  Office  of 
Information  and  Regulatory  Affairs  of 


OMB,  Attention  Desk  Officer  for  the 
Interior  Department,  Office  of 
Management  and  Budget,  Washington, 
DC  20503;  and  also  to  Mr.  Wayne  T. 
Strum,  Chief,  Recreation  Programs 
Division,  National  Park  Service  (225), 
P.O.  Box  37127,  Washington,  DC  20013- 
7127. 

Dated:  January  24,  2001. 
Leonard  E.  Stowe. 

Acting  Information  Collection  Clearance 

Officer,  National  Park  Service. 

[FR  Doc.  01-4012  Filed  2-15-01;  8:45  am] 

BHJJNG  COOE  4310-70-M 


DEPARTMENT  OF  THE  INTERIOR 

Nattonal  Park  Service 

Rocky  Mountain  Natk>nal  Park, 
Cotorado;  Order  Adjusting  the 
Boundary  of  Rocky  Mountain  National 
Park  To  include  Certain  Lands 

summary:  Pursuant  to  the  authority 
contained  in  the  Act  of  November  29, 
1989,  103  Stat.  1700,  16  U.S.C.  Sec. 
192b-10,  and  as  certain  lands 
authorized  for  acquisition  by  the 
Secretary  of  the  Interior  have  now  been 
acquired,  the  boimdaries  of  Rocky 
Mountain  National  Park  are  being 
adjusted  accordingly. 
dates:  Effective  February  15,  2001. 
SUPPLEMENTARY  INFORMATION:  The  above 
cited  Act  authorizes  the  Secretary  of  the 
Interior  to  acquire  certain  lands  adjacent 
to  Rocky  Mountain  National  Park  and, 
upon  acquisition,  to  adjust  the  park 
boundary  to  include  such  lands  within 
the  park.  The  total  acreage  of  Rocky 
Mountain  National  Park  will  be 
increased  by  5.14  acres  by  this  boundary 
adjustment. 

Subject  to  valid  existing  rights,  the 
following  described  lands  are  hereby 
added  to  Rocky  Mountain  National  Park 
to  be  administered  in  accordance  with 
the  laws  and  regulations  applicable 
thereto: 

Township  4  North,  Range  73  West,  6th 

Principal  Meridian,  Larimer  County, 

Colorado; 
Lot  4,  Baldpate  Estates,  according  to  the  plat 

thereof  recorded  April  3, 1986,  at 

Reception  No.  86016631; 
Contains  5.14  acres,  more  or  less. 

FOR  FURTHER  INFORMATION  CONTACT: 

Chief,  Land  Resources  Program  Center, 
Intermoiuitain  Region,  P.O.  Box  728, 
Santa  Fe,  New  Mexico  87504-0728. 

Dated;  December  20.  2000. 
Karen  P.  Wade, 

Regional  Director,  Intermountain  Region, 
National  Park  Service. 
[FR  Doc.  01-4011  Filed  2-15-01;  8:45  am] 

WLUNQ  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

Nattonal  Park  Service 

Previously  Announced  Roads  and 
Trails  Management  Plan/Environmental 
Impact  Statement  To  Be  Combined 
VtWtx  Ongoing  Effort  on  General 
Management  Plan/Environmental 
Impact  Statement  for  Big  South  Fork 
NatkHtal  River  and  Recreatkin  Area, 
Kentucky  and  Tennessee 

SUMMARY:  Public  comment  received  on 
the  Draft  General  Management  Plan/ 
Environmental  Impact  Statement  (GMP/ 
EIS)  indicated  additional  detail  was 
needed  to  adequately  understand 
National  Park  Service  management 
proposals  for  the  national  area.  In  order 
to  include  more  detail,  it  is  necessary  to 
consider  management  options  for  the 
national  area's  roads  and  trails. 

Anticipating  a  separate,  concurrent 
effort  to  prepare  a  Roads  and  Trails 
Management  Plan  (RTMP)/EIS  for  the 
national  area,  a  Notice  of  Intent  was 
previously  published  in  the  Federal 
Register.  Since  planning  for  roads  and 
trails  will  now  be  incorporated  into  the 
GMP/EIS,  a  separate  RTMP/EIS  will  not 
be  prepared.  The  GMP/EIS  will  now 
cover  m£magement  actions  concerning 
roads  and  trails.  Because  substantial 
revision  of  parts  of  the  previous  draft  is 
anticipated,  the  National  Park  Service 
will  be  prepared  and  distributing  a 
Supplemental  Draft  GMP/EIS.  A  Notice 
of  Availability  of  the  Supplemental 
Draft  GMP/EIS  will  be  published  at  the 
appropriate  time. 

DATES:  The  planning  process  is  expected 
to  extend  through  September  2001 ,  with 
the  primary  proposal  formulation  stage 
expected  to  end  by  May  2001 . 
FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent,  Big  South  Fork 
National  River  and  Recreation  Area, 
4564  Leatherwood  Ford  Road,  Oneida, 
Tennessee,  37841.  Telephone:  423-569- 
9778. 

SUPPLEMENTARY  INFORMATION:  Our 

practice  is  to  make  comments,  including 
names  and  home  addresses  of 
respondents,  available  for  public  review 
during  business  hours.  If  you  wish  for 
us  to  withhold  yoiu-  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  or 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Comments  on  roads  and  trails  that 
were  received  during  the  scoping  period 
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fqr  the  RTMP/EIS  will  continue  to  be 
considered,  and  coounents  need  not  be 
resubmitted.  Any  new  conunents  on  the 
combined  planning  effort  are  welcome 
and  will  be  accepted  anytime  during  the 
planning  process.  Comments  shoidd  be 
submitted  to  the  address  below. 

Dated:  January  25,  2001. 
W.  Thomas  Brown, 

Acting  Regional  Director,  Southeast  Region. 
[FR  Doc.  01-4013  Filed  2-15-01;  8:45  am] 

HLUNG  CODE  4310-70-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Servica 

Draft  Environmental  Impact  Statement 
General  Management  Plan;  Santa 
Monica  Mountaina  National  Recreation 
Area;  Notice  of  Extenaion  of  Pul>llc 
Comment  Period 

SUMMARY:  Pursuant  to  §  102(2](C)  of  the 
National  Environmental  Policy  Act  of 
1969  (P.L.  91-190  as  amended),  the 
National  Parle  Service,  Department  of 
the  hiterior,  has  prepared  a  Draft 
Environmental  Impact  Statement 
assessing  potential  impacts  of 
alternative  approaches  for  future 
management  of  the  Santa  Monica 
Mountains  National  Recreation  Area,  in 
southern  California.  The  original  60-day 
public  comment  period  has  been 
extended  an  additional  month  from  the 
original  February  28,  2001  deadline. 
SUPPlfMEHTARY  INfORMATION:  hiterested 
individuals,  organizations,  and  agencies 
are  encouraged  to  provide  written 
comments — to  be  considered  any 
response  must  now  be  postmarked  no 
later  than  May  31,  2000. 

All  responses  should  be  addressed  to 
the  Superintendent,  Santa  Monica 
Mountains  National  Recreation  Area, 
401  West  Hillcrest  Dr.,  Thousand  Oaks, 
California  91360-4207.  If  individuals 
submitting  comments  request  that  their 
name  or/and  address  be  withheld  from 
public  disclosure,  it  will  be  honored  to 
the  extent  allowable  by  law.  Such 
requests  must  be  stated  prominently  in 
the  beginning  of  the  comments.  There 
also  may  be  circumstances  wherein  the 
NPS  will  withhold  a  respondent's 
identity  as  allowable  by  law.  As  always: 
NPS  will  make  available  to  public 
inspection  all  submissions  firom 
organizations  or  businesses  and  from 
persons  identifying  themselves  as 
representatives  or  officials  of 
organizations  and  businesses;  and, 
anonjrmous  comments  may  not  be 
considered. 

To  obtain  a  copy  of  the  DEIS  please 
contact  the  park  at  (805)  370-2341.  Five 
public  meetings  will  be  held  in  the  area 


during  February  5-9,  2001;  full  details 
are  available  by  phone  or  via  the 
internet  at  www.nps.gov/samo. 

Dated:  January  23,  2001. 
William  C.  Walters. 
Deputy  Regional  Director,  Pacific  West 
Region. 

(FR  Doc.  01-4008  Filed  2-15-01;  8:45  am) 
■UMQ  COOe  4310-70-P 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

UrtMn  Park  and  Recreation  Recovery 
Program 

agency:  National  Park  Service. 

action:  Notice  of  FY  2001  grant  round— 

UPARR  rehabilitation  grants. 

SUMMARY:  This  notice  announces  the 
availability  of  grant  funds  under  the 
Rehabilitation  phase  of  the  Urban  Park 
and  Recreation  Recovery  (UPARR) 
Program  and  provides  information  on 
the  application  process  including 
eligible  recipients  and  deadlines  for 
submission  of  proposals. 
DATES:  NPS  will  accept  preapplications 
on  or  before  June  18,  2001. 

ADDRESSES:  See  Supplementary 
Information  section  for  NPS  addresses. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Strum,  Chief,  Recreation 
Programs  Division,  National  Park 
Service,  Department  of  the  Interior, 
1849  "C"  Street,  NW.,  Washington,  DC 
20240;  (202)  565-1200  or  1129. 
SUPPtEMENTARY  INFORMATION:  For  Fiscal 
Year  2001,  $28,836,000  is  available  for 
funding  of  Rehabilitation  projects  under 
the  Urban  Park  and  Recreation  Recovery 
Act  of  1978  (Pub.  L.  95-625).  NPS  will 
consider  proposals  for  funding  projects 
with  a  dollar  limit  of  $500,000  (Federal 
share  of  total  project  cost).  Grants  made 
in  any  one  State  shall  not  exceed  in  the 
aggregate  15  percent  of  the  total 
available  ($4,325,400).  Preapplications 
must  be  received  by  the  appropriate 
NPS  field  office  by  no  later  than  (120 
days  from  date  of  publication),  2001. 

Rehabilitation  grants  will  be  targeted 
to  rehabilitate  existing  neighborhood 
recreation  areas  and  facilities  which 
have  deteriorated  to  the  point  where 
health  and  safety  are  endangered  or  the 
community's  range  of  quality  recreation 
service  is  impaired.  Proposals  must  be 
designed  to  provide  recreation  services 
within  a  specified  area  identified  by  the 
applicant.  Proposals  may  identify 
improvements  at  multiple  sites  or 
facilities,  each  of  which  must  be 
individually  addressed.  Grants  may  be 
used  to  remodel,  rebuild,  or  develop 


existing  outdoor  or  indoor  recreation 
areas  and  facilities. 

Eligible  Jurisdictions:  Eligible  urban 
jurisdictions  which  have  an  approved 
Recovery  Action  Program  (RAP)  on  file 
with  and  approved  by  NPS  will  be 
eligible  to  compete  for  Rehabilitation 
grant  funds.  If  a  jiuisdiction's  RAP  plan 
expired  since  FY  1995,  the  chief  elected 
official  of  that  jurisdiction  may  submit 
either  (1)  a  new  or  updated  RAP  for  NPS 
review  and  approval,  or  (2)  a  letter  of 
recertification.  A  letter  of  recertification 
must  state  that  no  significant  changes 
have  occurred  in  its  assessment  and 
action  plan,  and  that  the  RAP  remains 
ciurent  as  a  guide  to  community  action 
and  decision-making.  In  those  ca^s 
where  a  jurisdiction  has  never 
submitted  a  RAP  for  participation  in  the 
UPARR  program  or  its  previously 
approved  RAP  plan  expired  prior  to  FY 
1995,  the  chief  elected  official  of  that 
jiuisdiction  may  submit  either  (1)  a  new 
or  updated  RAP  for  NPS  review  and 
approval,  or  (2)  copies  of  current 
budget,  planning  or  other  documents 
that  reflect  the  jurisdiction's  recreation 
priorities,  policies,  actions  and 
decision-making  processes;  which  when 
taken  together,  either  satisfactorily 
update  the  pre-1995  RAP  for  the 
purposes  of  recertification  or  otherwise 
satisfies  the  RAP  planning  requirements 
for  participation  in  the  FY  2001  grant 
round.  NPS  may  accept  a  recertification 
or  approve  the  alternative  RAP 
documentation  through  December  31, 
2002,  after  which  a  new  RAP  is 
required.  Additional  urban  jiuisdictions 
meeting  the  criteria  described  in  36  CFR 
Part  72,  Appendix  A,  and  having  been 
approved  as  discretionary  applicants  by 
NPS,  may  also  compete.  All  projects 
must  be  in  accord  with  the  priorities 
outlined  in  the  recertified  or  approved 
RAP  document. 

Grant  Implementation  and  Timing: 
Grantees  must  comply  with  all 
applicable  Federal  laws  and  regulations 
for  the  UPARR  program,  which  includes 
completion  of  a  final  grant  agreement 
within  120  days  of  a  grant  offer  based 
on  NPS  evaluation  of  preapplications 
submitted  for  consideration. 

Preapplication  Requirements:  The 
chief  elected  officials  applying  for 
UPARR  grants  will  be  required  to 
certify,  in  the  preapplication,  that  the 
grantee  will  comply  with  all 
requirements  of  the  UPARR  program. 
Applicants  must  certify  that  they  have 
adequate  control  and  tenure  over 
properties  to  be  assisted  through 
UPARR  and  must  identify  in  their 
applications  the  type  of  control  they 
have  over  those  properties.  Additional 
requirements  are  outlined  in  the 
"UPARR  Preappplication  Handbook" 
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available  fitim  the  NPS  field  offices  (or 
on  the  internet  at  http:// 
www.ncrc.nps.gov/uparr). 

Matching  Requirements:  UPARR 
Rehabilitation  grants  are  awarded  on  a 
70/30  (Federal/local)  matching  basis.  As 
an  incentive  for  state  involvement  in  the 
program,  the  Federal  Government  will 
match,  dollar  for  dollar,  state 
contributions  to  the  local  share  of  the 
total  project  cost,  up  to  15  percent  of  the 
approved  grant.  The  Federal  share  is 
limited  to  no  more  than  85  percent  of 
the  approved  grant  cost  and  the  overall 
dollar  limitations  established  above  for 
Rehabilitation  grants. 

Pass-Through  Funding:  At  the 
discretion  of  the  applicant  jurisdiction, 
grants  may  be  transferred,  in  whole  or 
in  part,  to  independent  general  or 
special  purpose  local  governments, 
private  nonprofit  agencies  or 
community  groups,  and  county  or 
regional  park  authorities  that  provide 
recreation  opportiinities  to  the  general 
population  within  the  jurisdictional 
boundaries  of  the  applicant  jurisdiction. 
In  such  situations,  the  applicant 
jiuisdiction  will  bear  full  legal 
responsibility  and  liability  for  passed- 
through  funds. 

Post-Completion  Requirements:  In 
accordance  with  Section  1010  of  the 
UPARR  Act  of  1978,  assisted  properties 
may  not  be  converted  to  other  than 
public  recreation  use  without  the  prior 
approval  of  NPS  and  the  replacement  of 
the  converted  site  or  facility  with  one  of 
reasonably  equivalent  usefulness  and 
location.  "This  provision  applies  to  all 
Rehabilitation  projects. 
FOR  FURTHER  INFORMATION  CONTACT: 
Interested  jurisdictions  should  consult 
their  NPS  field  office  for  further 
information  including  grant  round 
schedule  and  for  technical  assistance  in 
applying  for  funding.  The  NPS  field 
offices  are  listed  below: 

Northeast  (CT,  DC.  DE.  MA,  MD.  ME,  NH,  NJ, 
NY.  PA,  RI.  VA.  VT,  WV) 
Stewardship  and  Partnerships  Team. 
Philadelphia  Support  Office.  National 
Park  Service.  200  Chestnut  Street.  3rd 
Floor.  Philadelphia.  PA  19106.  Tele: 
(215)  597-9195 

Southeast  (AL.  FL.  GA,  KY.  LA.  MS,  NC.  PR. 
SC.  TN.  VI) 
Recreation  Programs.  Southeast  Regional 
Office,  National  Park  Service.  Atlanta 
Federal  Center.  1924  Building.  100 
Alabama  SUeet.  S.W..  Atlanta,  GA 
30303,  Tele:  (404)  562-3175 

Midwest  (AR,  AZ,  CO.  lA.  IL.  IN.  KS.  MI.  MN. 
MO.  MT.  ND.  NE.  NM.  OH.  OK.  SD.  TX. 
UT.  WI.  WY) 
Partnerships — Grants,  Midwest  Regional 
Office.  National  Park  Service.  1709 
Jackson  Street.  Omaha.  NE  68102-2571. 
Tele:  (402)  221-3358.  3292.  3205 

Pacific  West  (AS.  CA,  CM.  GU,  HI,  NV) 


Planning  and  Partnerships  Team,  Pacific 
Great  Basin  Support  Office,  National 
Park  Service,  Suite  600,  600  Harrison 
Street,  San  Francisco,  CA  94107-1372, 
Tele:  (415)  427-1445  or  1324 
(AK,  ID,  OR.  WA) 

Partnerships  Programs.  Columbia  Cascades 
Support  Office,  National  Park  Service. 
909  First  Avenue,  Seattle.  WA  98104- 
1060.  Tele:  (206)  220-4126 

Dated:  January  25,  2001. 
0.  Thomas  Ross, 

Assistant  Director,  Recreation  and 
Conservation. 

[FR  Doc.  01-4007  Filed  2-15-01;  8:45  am] 
BILLMQ  COOE  4310-7D-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Boaton  Hartx>r  Islanda  Advlaory 
Council;  Notice  of  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (PL  92-463)  that  the  Boston  Harbor 
Islands  Advisory  Council  will  meet  on 
Wednesday,  March  7th,  2001.  The 
meeting  will  convene  at  6  pm  at  the 
Children's  Museum,  300  Congress 
Street,  Auditorium,  Boston, 
Massachusetts. 

The  Advisory  Coimcil  was  appointed 
by  the  Director  of  National  Park  Service 
pursuant  to  Public  Law  104-333.  The  28 
members  represent  business, 
educational/cultural,  community  and 
environmental  entities;  municipalities 
surrounding  Boston  Harbor;  Boston 
Harbor  advocates;  and  Native  American 
interests.  The  purpose  of  the  Coimcil  is 
to  advise  and  make  recommendations  to 
the  Boston  Harbor  Islands  Partnership 
with  respect  to  the  development  and 
implementation  of  a  management  plan 
and  the  operation  of  the  Boston  Harbor 
Islands  National  Recreation  Area. 

The  Agenda  for  this  meeting  is  as 
follows: 

1.  Approval  of  minutes  from 
December  6,  2000. 

2.  Nomination  and  Election  Process. 

3.  Annual  Report. 

4.  Speaker  series. 

5.  Guest  Speaker. 

6.  Other  business. 

The  meeting  is  open  to  the  public. 
Fiuther  information  concerning  Council 
meetings  may  be  obtained  from  the 
Superintendent,  Boston  Harbor  Islands. 
Interested  persons  may  make  oral/ 
written  presentations  to  the  Coimcil  or 
file  written  statements.  Such  requests 
should  be  made  at  least  seven  days  prior 
to  the  meeting  to:  Superintendent, 
Boston  Harbor  Islands  NRA,  408 
Atlantic  Ave.,  Boston,  MA,  02110, 
telephone  (617)  223-8667. 


Dated:  January  26,  2001. 
George  E.  Price,  Jr., 

Superintendent,  Boston  Harbor  Islands  NRA. 
[FR  Doc.  01-4006  Filed  2-15-01;  8:45  am] 
BILUNQ  COOE  431»-7D-P 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

CORRECnON-CORRECnON-Notice  of 
Inventory  Conipletk>n  for  Native 
American  Human  Remaina  and 
Aaaoclated  Funerary  Ob)ecta  In  the 
Poaaeaaion  of  the  Anthropok>glcal 
Studiea  Center,  Archaeological 
CollectkNia  Facility,  Sonoma  State 
Unlveraity,  Rohnert  Park,  CA;  and  In 
ttie  Control  of  tt>e  Callfomla 
Department  of  Tranaportation, 
Sacramento,  CA 

AGENCY:  National  Park  Service. 
ACTION:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  Anthropological 
Studies  Center  (ASC),  Archaeological 
Collections  Facility,  Sonoma  State 
University,  Rohnert  Park,  CA;  and  in  the 
control  of  the  California  Department  of 
Transportation  (CALTRANS), 
Sacramento,  CA.  This  notice  corrects 
the  contact  address  of  the  Correction  to 
the  Notice  of  Inventory  Completion 
published  December  5,  2000.  The 
correction  paragraph  of  the  December 
5,  2000  notice  is  corrected  as  follows: 
This  notice  has  been  sent  to  the  officials 
of  the  Santa  Rosa  Indian  Community  of 
the  Santa  Rosa  Rancheria.  California. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  cultiirally 
affiliated  with  these  human  remains 
should  contact  Tina  Biom. 
Environmental  Program,  Department  of 
Transportation,  P.  O.  Box  942874  (M.S. 
27),  Sacramento,  CA  94274-0001, 
telephone  (916)  653-0013,  before  August 
16,  2000.  Repatriation  of  the  hiunan 
remains  to  the  Santa  Rosa  Indian 
Community  of  the  Santa  Rosa 
Rancheria.  California  may  begin  aftw 
that  date  if  no  additional  claimants 
come  forward. 

Dated:  Januar>'  19.  2001. 

Jolin  Robbins, 

Assistant  Director,  Cultural  Resources 
Stewardship  and  Partnerships. 

[FR  Doc.  01-4009  Filed  2-15-01;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  in  the 
Possession  of  ttw  Kootenai  National 
Forest,  USOA-Forest  Service,  Ubby, 
MT. 

AGENCY:  National  Park  Service 
ACTKM:  Notice 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  Kootenai 
National  Forest,  USDA-Forest  Service, 
Libby,  MT. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funerary  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  the  University  of 
Montana,  Department  of  Anthropology 
and  the  Kootenai  National  Forest 
professional  staff  in  consultation  with 
representatives  of  the  Confederated 
Salish  and  Kootenai  Tribes  of  the 
Flathead  Reservation,  Montana. 

In  1998,  himian  remains  representing 
one  individual  were  recovered  from  a 
draw-down  zone  of  the  Koocanusa 
Reservoir  located  north  of  Murray  Creek 
in  the  Rexford  District  of  the  Kootenai 
National  Forest,  Lincoln  County,  MT,  by 
an  unknown  individual.  The  remains 
eroded  out  of  the  cut-bank  of  the 
reservoir.  No  known  individual  was 
identified.  No  associated  funerary 
objects  are  present. 

Based  on  ethnographic,  historical  and 
geographic  information,  the  individual 
has  been  identified  as  Native  American. 
The  remains  were  determined  to  date  to 
the  historic  period.  Oral  history  of  the 
Confederated  Salish  and  Kootenau 
Tribes  indicates  that  the  area  from 
where  the  remains  were  removed  was 
once  inhabited  by  the  Kootenai  people. 
The  Kootenai  people  have  a  place  name 
for  this  specific  area,  which  has  been 
handed  down  orally  throughout 
Kootenai  history.  The  Hellgate  Treaty  of 
1855  also  recognizes  this  area  as  the 
aboriginal  territory  of  the  Kootenai 
people. 


Based  oa  the  above-mentioned 
information,  officials  of  the  Kootenai 
National  Forest,  USDA^Fprest  Service 
have  determined  that,  pursuant  to  43 
CFR  10.2  (d)(1),  the  human  remains 
listed  above  represent  the  physical 
remains  of  one  individual  of  Native 
American  ancestry.  Officials  of  the 
Kootenai  National  Forest,  USDA-Forest 
Service  also  have  determined  that, 
pursuant  to  43  CFR  10.2  (e),  there  is  a 
relationship  of  shared  group  identity 
that  can  be  reasonably  traced  between 
these  Native  American  human  remains 
and  the  Confederated  Salish  and 
Kootenai  Tribes  of  the  Flathead 
Reservation,  Montana. 

This  notice  has  been  sent  to  officials 
of  the  Confederated  Salish  and  Kootenai 
Tribes  of  the  Flathead  Reservation, 
Montana.  Representatives  of  any  other 
Indian  tribe  that  believes  itself  to  be 
culturally  affiliated  with  these  hiunan 
remains  should  contact  Rebecca  S. 
Timmons,  Forest  Archaeologist, 
Kootenai  National  Forest,  1101  US 
Highway  2  West,  Libby,  MT  59923, 
telephone  (406)  293-6211,  before  March 
17,  2001.  Repatriation  of  the  hiunan 
remains' to  the  Confederated  Salish  and 
Kootenai  Tribes  of  the  Flathead 
Reservation,  Montana  may  begin  after 
that  date  if  no  additional  claimants 
come  forward. 

Dated:  lanuary  10.  2001. 
John  Robbins, 

Assistant  Director,  Cultural  Resources 
Stewardship  and  Partnerships 
[FR  Doc.  01-4010  Filed  2-15-01;  8:45  am] 

BILIJNO  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Notice  of  Proposed  Information 
Collection 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995.  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  (OSM)  is  announcing 
its  intention  to  request  approval  for  the 
collection  of  information  for  the 
permanent  program  performance 
standards — imderground  mining 
activities  at  30  CFR  Part  817. 

DATES:  Comments  on  the  proposed 
information  collection  must  be  received 
by  April  17.  2001  to  be  assured  of 
consideration. 


ADDRESSES:  Comments  may  be  mailed  to 
John  A.  Trelease,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
1951  Constitution  Ave,  NW..  Room 
210— SIB,  Washington.  IX:  20240. 
Comments  may  also  be  submitted 
electronically  to  jtreleas@osmre.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
request  a  copy  of  the  information 
collection  request,  explanatory 
information  and  related  form,  contact 
John  A.  Trelease.  at  (202)  208-2783. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget  (OMB) 
regulations  at  5  CFR  1320.  which 
implementing  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13),  require  that  interested 
members  of  the  public  and  affected 
agencies  have  an  opportunity  to 
comment  on  information  collection  and 
recordkeeping  activities  (see  5  CFR 
1320.8(d)).  This  notice  identifies 
information  collections  that  OSM  will 
be  submitting  to  OMB  for  extension. 
These  collections  are  contained  in  30 
CFR  817. 

OSM  has  revised  burden  estimates, 
where  appropriate,  to  reflect  ciurent 
reporting  levels  or  adjustments  based  on 
reestimates  of  burden  or  respondents. 
OSM  will  request  a  3-year  term  of 
approval  for  this  information  collection 
activity. 

Comments  are  invited  on:  (1)  The 
need  for  the  collection  of  information 
for  the  performance  of  the  functions  of 
the  agency;  (2)  the  acciuacy  of  the 
agency's  burden  estimates;  (3)  ways  to 
enhance  the  quality,  utility  and  clarity 
of  the  information  collection;  and  (4) 
ways  to  minimize  the  information 
collection  biuden  on  respondents,  such 
as  use  of  automated  means  of  collection 
of  the  information.  A  summary  of  the 
public  comments  will  accompany 
OSM's  submission  of  the  information 
collection  request  to  OMB. 

This  notice  provides  the  public  with 
60  days  in  which  to  comment  on  the 
following  information  collection 
activity: 

Title:  Permanent  Program 
Performance  Standards — Underground 
Mining  Activities.  30  CFR  Part  817. 

OMB  Control  Number:  1029-0048. 

Summary:  Sections  515  and  516  of  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  provide  that 
permittees  conducting  surface  coal 
mining  operations  with  underground 
mining  activities  shall  meet  all 
applicable  performance  standards  of  the 
Act.  The  information  collected  is  used 
by  the  regulatory  authority  in 
monitoring  and  inspecting  surface  coal 
mining  activities  to  ensure  that  they  are 
conducted  in  compliance  with  the 
requirements  of  the  Act. 
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Bureau  Form  Number:  None. 

Frequency  of  Collection:  On  occasion, 
juarterly  and  annually. 

Description  of  Respondents: 
Jnderground  coal  mining  operators. 

Total  Annual  Responses:  20.745. 

Total  Annual  Burden  Hours:  95.443. 

Dated:  February  9,  2001. 
tichard  G.  Bryson, 

3ije/,  Division  of  Regulatory  Support. 
FR  Doc.  01-3945  Filed  2-15-01;  8:45  am] 

HLUNOCOOE  431IM)fr-H 


NTERNATIONAL  TRADE 
COMMISSION 

Investigation  No.  1205-5] 


Proposed  Modifications  to  tt>e 
Harmonized  Tariff  Sciiedule  of  tfie 
United  States 

agency:  United  States  International 
Trade  Commission. 
ACTION:  Additional  proposed 
amendments. 

SUMMARY:  On  November  18, 1999,  the 
Commission  instituted  investigation  No. 
1205-5,  Proposed  Modifications  to  the 
Harmonized  Tariff  Schedule  of  the 
United  States,  pursuant  to  section  1205 
of  the  Onuiibus  Trade  and 
Competitiveness  Act  of  1988.  Section 
1205  directs  the  Commission  to  keep  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS)  luider  continuous 
review  and  to  recommend  modifications 
to  the  HTS  (1)  when  amendments  to  the 
International  Convention  on  the 
Harmonized  Commodity  Description 
and  Coding  System  (Harmonized 
System),  and  the  Protocol  thereto,  are 
recommended  by  the  World  Customs 
Organization  (WCO)  (formerly  known  as 
the  Customs  Cooperation  Council)  for 
adoption,  and  (2)  as  other  circumstances 
warrant.  The  Commission's  final  report 
will  set  forth  the  proposed  changes  and 
indicate  the  necessary  changes  in  the 
HTS  that  would  be  needed  to  conform 
the  HTS  to  the  international 
nomenclature  structure;  the  report  will 
also  include  other  appropriate 
explanatory  information  on  the 
proposed  changes.  A  preliminary  report 


was  submitted  to  the  Office  of  the 
United  States  Trade  Representative  in 
March  2000.  Since  that  time,  the 
Commission  has  been  informed  of 
additional  proposed  amendments  to  the 
HTS  that  should  be  included  in  the  final 
report. 

EFFECTIVE  DATE:  February  9,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Eugene  A.  Rosengarden,  Director  (202- 
205-2592),  Office  of  Tariff  Affairs  and 
Trade  Agreements,  U.S.  International 
Trade  Commission,  Washington,  DC 
20436.  Hearing  impaired  individuals  are 
advised  that  information  on  this 
investigation  can  be  obtained  by 
contacting  the  TDD  terminal  on  (202) 
205-1810. 

Background 

The  majority  of  the  changes  proposed 
in  the  Commission's  preliminary  report 
are  the  result  of  the  work  of  the  WCO 
and  its  Harmonized  System  Committee 
(HSC)  to  update  and  clarify  the 
Harmonized  System  nomenclature,  as 
part  of  the  WCO's  long-term  program  to 
review  the  nomenclature  structiire  on  a 
formal  basis.  These  proposed  changes, 
which  are  to  become  effective  in  January 
2002.  are  available  in  the  Office  of  the 
Secretary,  Room  112.  United  States 
International  Trade  Commission.  500  E 
Street  SW,  Washington,  DC  20436 
(telephone  202-205-2000)  and  are 
posted  on  the  Commission's  website 
lhttp://www.usitc.gov).  These  changes 
encompass  all  decisions  taken  by  the 
HSC  since  the  implementation  of  the 
last  set  of  WCO  modifications  to  the 
Harmonized  System,  which  were 
effective  as  of  January  1,  1996.  Future 
notices  will  be  issued  in  this 
investigation  indicating  the  final 
resolution  of  all  matters  and  decisions 
taken  by  the  HSC  diuing  the  course  of 
Commission  consideration. 

Other  proposed  changes  included  in 
this  investigation  are  requested  by  the 
U.S.  Customs  Service,  in  order  to  clarify 
the  proper  tariff  classification  and  duty 
treatment  of  particular  goods  due  to 
decisions  of  the  Court  of  International 
Trade,  the  HSC.  or  the  US  Customs 
Service.  These  changes,  including  those 
which  are  the  subject  of  this  notice,  will 


[Articles  of  apparel  and  clothing.  .  .] 
[Gloves]: 
[Other]:. 

4'4O15.19.05  Medical Free 

Other:. 

4015.19.10  Seamless  „ 3% 

4015.19.50  Other  14% 


be  treated  separately  in  the 
Commission's  final  report. 

The  Commission  has  prepared  non- 
authoritative  cross-reference  tables  in  its 
preliminary  report  to  provide  gmdance 
to  potentially  affected  parties  and  to 
show  the  likely  existing  and  future  tariff 
classifications  of  the  goods  concerned. 
The  Customs  Service  has  domestic  legal 
authority  for  tariff  classification  and 
may  provide  information,  both  during 
the  coiu^se  of  the  investigation,  and  after 
the  Commission's  report  is  submitted, 
that  indicates  different  or  additional 
tariff  classifications  of  some  goods. 
Moreover,  the  WCO  will  eventually 
issue  a  cross-reference  table  imder 
Article  16  of  the  Harmonized  System 
Convention,  indicating  the  agreed 
international  classifications  (existing 
and  futxu«)  of  the  goods  affected  by  the 
proposed  changes.  The  latter  table  may 
be  released  later  in  the  Commission's 
investigation,  and  differences  between 
international  and  domestic 
classification  of  a  few  goods  may  be 
suggested  (in  some  cases  due  to 
reservations  filed  by  WCO  member 
coimtries  or  to  theoretical  or  asserted 
classifications  for  some  goods).  Thus, 
the  classifications  shown  in  the 
Commission's  cross-reference  tables 
may  be  subject  to  change  in  the  final 
report. 

Additional  Proposed  Amendments  to 
the  HTS 

In  addition  to  the  changes  to  the  HTS 
already  proposed  in  the  Commission's 
preliminary  report  and  in  the  Federal . 
Register  of  December  29,  2001  (65  FR 
83032).  the  following  changes  are  also 
proposed,  in  order  to  correct  an  error 
made  during  the  conversion  of  the 
former  Tariff  Schedules  of  the  United 
States  (TSUS)  to  the  format  of  the 
Harmonized  System.  These  new 
proposed  changes  are  set  out  below. 

(1)  Subheading  4015.11.00:  Delete  the 
expression  "and  medical"  from  the 
Article  Description.  Renuiftber  the 
subheading  as  4015.11.01  to  reflect  a 

'  change  in  its  scope. 

(2)  Subheadings  4015.19.10  and 
4015.19.50:  Delete  and  substitute  the 
following: 


Free  (A.CA,E,IL,J,MX) 
Free  (A+,CA,D,E,IL.j.MX)' 


25% 

25% 
75% 
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Written  Submissions 

Interested  parties  are  invited  to 
.submit  written  statements  concerning 
the  proposed  changes  outlined  above. 
Commercial  or  financial  information 
that  a  submitter  desires  to  treat  as 
confidential  must  be  submitted  on 
separate  sheets  of  paper,  each  clearly 
marked  "Confidential  Business 
Information"  at  the  top.  All  submissions 
requesting  confidential  treatment  must 
conform  with  the  requirements  of 
§  201.6  of  the  Commission's  rules  of 
practice  and  procediu«  (19  CFR  201.6). 
All  written  submissions,  except  for 
confidential  business  information,  will 
be  made  available  in  the  Office  of  the 
Secretary  of  the  Commission  for 
inspection  by  interested  parties.  To  be 
assured  of  consideration  by  the 
Commission,  written  statements  relating 
to  the  proposed  changes  above  shoidd 
be  submitted  to  the  Commission  at  the 
earliest  practical  date  and  should  be 
received  no  later  than  the  close  of 
business  on  March  2,  2001.  All 
submissions  should  be  addressed  to  the 
Secretary,  United  States  International 
Trade  Commission,  500  E  Street  SW, 
Washington,  DC  20436.  The 
Commission's  rules  do  not  authorize 
filing  submissions  with  the  Secretary  by 
facsimile  or  by  electronic  means. 

Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-205-2000.  General 
information  concerning  the  Commission 
may  also  be  obtained  by  accessing  its 
Internet  site  (http://www.usitc.gov). 

ListofSubfects 

Tariffs/HTS,  Harmonized  system, 
WCO,  and  Imports. 

Issued:  February  13,  2001. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
(FR  Doc.  01-4015  Filed  2-15-01;  8:45  am] 

BILLMQ  COM  7020-02-F 


INTERNATIONAL  TRADE 

COMMISSION 

[Inv.  No.  337-TA-4341 

In  the  matter  of  Certain  Magnetic 
Resonance  Infection  Systems  and 
Components  Thereof;  Notice  of  a 
Decision  Not  To  Review  an  initial 
Determination  Granting  a  Motion  for 
Summary  Determination  of  Invalidity; 
Termination  of  ttie  Investigation  With  a 
Finding  of  No  Violation;  Denial  as  Moot 
of  Complainant's  Motion  To  Suspend 
Investigation  and  Related  Motions 
Filed  by  Respondents 

agency:  U.S.  International  Trade 

Commission. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  an  initial  determination  (ID) 
(Order  No.  16)  issued  by  the  presiding 
administrative  law  judge  (ALJ)  in  the 
above-captioned  investigation  finding 
the  only  patent  at  issue  in  the 
investigation  to  be  invalid.  The 
determination  not  to  review  the 
summary  determination  ID  results  in 
termination  of  the  investigation  with  a 
finding  of  no  violation  of  section  337. 
Complainant's  motion  to  suspend  the 
investigation  and  related  motions  by 
respondents  are  denied  as  moot. 
FOR  FURTHER  MFORMATKMH  CONTACT:  Jean 
Jackson,  Esq. ,  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  500  E  Street,  SW., 
Washington,  DC  20436,  telephone  (202) 
205-3104.  Hearing-impaired  persons  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810.  General  information 
concerning  the  Commission  may  also  be 
obtained  by  accessing  its  Internet  server 
(http://www.usitc.gov). 

SUPPLEMENTARY  INFORMATION:  The 
Commission  instituted  this  investigation 
on  May  26,  2000,  based  on  a  complaint 
filed  by  Medrad,  Inc.  of  Indianola, 
Pennsylvania.  The  complaint  alleged  a 
violation  of  section  337  of  the  Tariff  Act 
of  1930,  337  U.S.C.  1337,  based  on 
infringement  of  U.S.  Letters  Patent  Re. 
36,648,  (the  '648  patent)  owned  by 
complainant.  The  respondents  named  in 
the  investigation  are  Nemoto  Kyorindo 
Co.,  Ltd.  of  Tokyo,  Japan,  Liebel- 
Flarshiem  Co.  of  Cincinnati,  Ohio;  and 
Mallinckrodt  Inc.  (New  York  Corp)  and 
Mallinckrodt  Inc.  (Delaware  Corp),  both 
of  Hazelwood,  Missouri.  65  FR  34231. 

On  September  26,  2000,  the  ALJ 
issued  an  ID  finding  the  '648  patent 
invalid  due  to  certain  omissions  that 


occurred  during  patent  reissue 
proceedings  at  the  U.S.  Patent  and 
Trademark  Office.  The  ALJ  suspended 
the  investigation  during  the  pendency  of 
the  ID  before  the  Commission.  Petitions 
for  review  of  the  ID  were  filed  on 
October  6,  2000,  by  complainant  and  by 
the  Commission  investigative  attorney. 
Responses  were  filed  on  October  19, 

2000.  On  October  16.  2000,  the 
Commission  determined  to  extend  the 
date  for  determining  whether  to  review 
the  ID  until  December  6,  2000.  65  FR 
63096  (October  20,  2000).  On  November 
17,  2000,  complainant  Medrad  filed  a 
motion  to  suspend  the  investigation 
pending  the  outcome  of  a  petition  for 
reissue  of  the  '648  patent  that  it  had 
filed  on  November  16,  2000,  with  the 
U.S.  Patent  and  Trademark  Office. 
Respondents  opposed  the  motion  and 
the  lA  supported  it.  Respondents  filed  a 
motion  to  file  a  reply  to  the  LA's 
response  on  December  4,  2000. 

On  November  27,  2000,  the 
Commission  extended  the  date  for 
determining  whether  to  review  the 
summary  determination  ID  until  30  days 
after  it  decides  the  motion  to  suspend 
the  investigation.  65  FR  75303 
pecember  1 ,  2000).  On  January  16, 

2001.  respondent  Nemoto  filed  a  motion 
to  compel  the  Commission  to  remand 
complainant's  motion  for  suspension  of 
the  investigation  to  the  presiding  ALJ 
for  determination.  On  January  18,  2000, 
the  remaining  respondents  joined 
Nemoto's  motion. 

This  action  is  taken  imder  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930, 19  U.S.C.  1337,  and  section 
210.  42(h)(3)  of  the  Commission  of 
Practice  and  Procedure,  19  CFR 
210.42(h)(3). 

Copies  of  the  nonconfidential  version 
of  the  ID  and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  or  will  be  available  for 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Sti^et  SW.,  Washington.  DC  20436, 
telephone  202-205-2000.  Copies  of 
these  documents  may  also  be 
downloaded  fi'om  the  Commission's 
Internet  server  at  http://www.usitc.gov. 
Hearing  impaired  persons  are  advised 
that  information  on  this  matter  can  be 
obtained  by  contacting  the  Commission 
TDD  terminal  on  202-205-1810. 

By  order  of  the  Commission. 

Issued:  February  12,  2001. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  01-3892  Filed  2-15-01;  8:45  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  332-426] 

Natural  Gas  Services:  Recent  Reforms 
in  Selected  Markets 

AGENCY:  United  States  hitemational 

Trade  Commission. 

ACTION:  Institution  of  investigation. 

EFFECTIVE  DATE:  February  8,  2001. 
SUMMARY:  Following  receipt  of  a  request 
on  January  16,  2001,  from  the  United 
States  Trade  Representative  (USTR),  the 
Commission  instituted  investigation  No. 
332-426,  Natural  Gas  Services:  Recent 
Reforms  in  Selected  Markets,  under 
section  332(g)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1332(g)). 
FOR  FURTHER  INFORMATION  CONTACT: 
Information  specific  to  this  investigation 
may  be  obtained  bom  Mr.  Christopher 
Melly,  Project  Leader  (202-205-3461; 
cmelly@usitc.gov),  Ms.  Joann  Tortorice, 
Deputy  Project  Leader  (202-205-3032; 
jtortorice@usitc.gov),  or  Mr.  Richard 
Brown,  Chief,  Services  and  Investment 
Division  (202-205-3438; 
rbrown@usitc.gov).  Office  of  Industries, 
U.S.  International  Trade  Commission, 
Washington,  DC,  20436.  For  information 
on  the  legal  aspects  of  this  investigation, 
contact  William  Gearhart  of  the  Office  of 
the  General  Coimsel  (202-205-3091; 
wgearhart@usitc.gov).  Hearing  impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  TDD  terminal  on  (202) 
205-1810. 

Background 

In  a  letter  dated  January  16,  2001,  the 
USTR  requested  that  the  Commission, 
pursuant  to  section  332(g)  of  the  Tariff 
Act  of  1930,  conduct  an  investigation  of 
the  natural  gas  services  markets'in 
countries  where  significant  market 
reform,  privatization,  and  liberalization 
has  occurred  or  is  ongoing.  The  foreign 
markets  to  be  examined  are:  Argentina, 
Australia,  Brazil,  Canada,  Korea,  Japan, 
Mexico,  Spain,  and  the  United 
Kingdom.  As  requested,  in  its  report,  the 
Commission  will  (1)  describe  the  nature 
of  reform,  including,  but  not  limited  to 
the  extent  of  privatization,  vertical  and 
horizontal  restructiuing,  and  consumer 
choice,  as  applicable;  (2)  examine 
current  market  access  conditions, 
including,  but  not  limited  to  measures 
affecting  network  access,  investment, 
and  trading  (i.e.,  the  exchange  of  natural 
gas  contracts  through  financial  markets), 
as  applicable;  and  (3)  identify  common 
regulatory  practices  adopted  by  multiple 
coimtries,  insofar  as  they  exist.  For  the 
purpose  of  this  study,  natural  gas 


services  will  focus  on  the  downstream 
natural  gas  market,  including  the 
following  segments:  transmission 
(including  transport  and  storage); 
distribution;  wholesale  and  retail 
supply;  and  trading. 

Tnis  letter  follows  a  similar  request 
made  by  the  USTR  in  November  1999 
for  the  Commission  to  conduct  an 
investigation  of  the  electric  power 
services  markets  in  Argentina,  Australia, 
Brazil,  Canada,  Chile,  the  European 
Union,  Japan,  New  Zealand,  and 
Venezuela.  The  Commission  submitted 
its  report  to  the  USTR  on  November  23, 

2000,  copies  of  which  may  be  obtained 
by  contacting  the  Office  of  the  Secretary 
at  202-205-2000  or  by  accessing  the 
USrrC  Litemet  server  (http:// 
www.usitc.gov).  The  USTR  asked  that 
the  Commission  furnish  the  natural  gas 
report  by  October  16,  2001,  and  that  the 
Commission  make  the  report  available 
to  the  public  in  its  entirety. 

Public  Hearing 

A  public  hearing  in  connection  with 
the  investigation  will  be  held  at  the  U.S. 
International  Trade  Conunission 
Building,  500  E  Street  SW,  Washington, 
E>C,  beginning  at  9:30  a.m.  on  April  3, 

2001.  All  persons  shall  have  the  right  to 
appear,  by  counsel  or  in  person,  to 
present  information  and  to  be  heard. 
Requests  to  appear  at  the  public  hearing 
should  be  filed  with  the  Secretary, 
United  States  International  Trade 
Commission,  500  E  Street  SW, 
Washington,  DC  20436,  no  later  than 
5:15  p.m.,  March  20,  2001.  Any 
prehearing  briefs  (original  and  14 
copies)  should  be  filed  not  later  than 
5:15  p.m.,  March  22,  2001;  the  deadline 
for  filing  post-hearing  briefe  or 
statements  is  5:15  p.m.,  April  25,  2001. 
In  the  event  that,  as  of  the  close  of 
business  on  March  20,  2001,  no 
witnesses  are  scheduled  to  appear  at  the 
hearing,  the  hearing  will  be  canceled. 
Any  person  interested  in  attending  the 
hearing  as  an  observer  or  non- 
participant  may  call  the  Secretary  of  the 
Commission  (202-205-1806)  after 
March  20,  2001,  to  determine  whether 
the  hearing  will  be  held. 

Written  Submissions 

In  lieu  of  or  in  addition  to 
participating  in  the  hearing,  interested 
parties  are  invited  to  submit  written 
statements  (original  and  14  copies) 
concerning  the  matters  to  be  addressed 
by  the  Commission  in  its  report  on  this 
investigation.  Commercial  or  financial 
information  that  a  submitter  desires  the 
Commission  to  treat  as  confidential 
must  be  submitted  on  separate  sheets  of 
paper,  each  clearly  marked 
"Confidential  Business  Information"  at 


the  top.  All  submissions  requesting 
confidential  treatment  must  conform 
with  the  requirements  of  section  201.6 
of  the  Commission's  Rides  of  Practice 
and  Procedure  (19  CFR  201.6).  All 
written  submissions,  except  for 
confidential  business  information,  will 
be  made  available  in  the  Office  of  the 
Secretary  of  the  Commission  for 
inspection  by  interested  parties.  To  be 
assured  of  consideration  by  the 
Commission,  written  statements  relating 
to  the  Commission's  report  should  be 
submitted  to  the  Commission  at  the 
earliest  practical  date  and  should  be 
received  no  later  than  the  close  of 
business  on  April  25,  2001.  All 
submissions  should  be  addressed  to  the 
Secretary,  United  States  International 
Trade  Commission,  500  E  Street  SW, 
Washington,  DC  20436.  The 
Commission's  rules  do  not  authorize 
filing  submissions  with  the  Secretary  by 
facsimile  or  electronic  means.  Persons 
with  mobility  impairments  who  will 
need  special  assistance  in  gaining  access 
to  the  Commission  should  contact  the 
Office  of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  Internet  server  (http:// 
www.usitc.gov). 

ListofSubiects 

WTO,  GATS,  Energy  services.  Market 
access.  Natural  gas.  Trade  in  services. 

Issued:  February  9,  2001. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  01-3891  Filed  2-15-01;  8:45  am] 

BILLMG  CObE  7(BO-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

Pnv.  No.  337-TA-436] 

In  the  Matter  of  Certain  WAP- 
Compatible  Wireless  Communication 
Devices,  Components  Thereof,  and 
Products  Containing  Same;  Notice  of 
Commission  Decision  Not  to  Review 
an  initial  Determination  Terminating 
the  Investigation  on  the  Basis  of  a 
Settlement  Agreenrtent  and  Withdrawal 
of  ttie  Complaint 

AGENCY:  International  Trade 

Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  the  presiding  administrative  law 
judge's  ("ALJ's")  initial  determination 
("ID")  terminating  the  above-captioned 
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investigation  in  its  entirety  based  on  a 
settlement  agreement  and  withdrawal  of 
the  complaint. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Beth  Jones,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  500  E  Street,  SW., 
Washington,  DC  20436,  telephone  (202) 
205-3106.  Hearing-impaired  persons  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TOO  terminal  on  (202) 
205-1810.  General  information 
concerning  the  Commission  may  also  be 
obtained  by  accessing  its  Internet  server 
at  http://www.usitc.gov. 

SUPPLEMENTARY  INFORMATION:  The 
Conmiission  instituted  this  investigation 
on  October  11,  2000,  based  on  a 
complaint  filed  by  Geoworks 
Corporation  of  California 
("complainant").  The  complaint  named 
three  respondents.  Phone.com,  Inc.,  of 
California,  Sanyo  Electric  Co.,  Ltd.,  of 
Japan,  and  Sanyo  North  America 
Corporation  of  California 
("respondents").  Since  the  filing  of  the 
complaint,  respondent  Phone.com 
changed  its  name  to  Openwave  Systems 
Inc. 

On  December  28,  2000,  complainant 
and  respondents  filed  a  joint  motion  to 
terminate  the  investigation  on  the  basis 
of  a  settlement  agreement  under 
Commission  rule  210.21(b)  and  the 
withdrawal  of  the  complaint  under 
Commission  rule  210.21(a).  On  January 
8,  2001,  the  Conmiission  investigative 
attorney  filed  a  response  supporting  the 
joint  motion.  On  January  9,  2001,  the 
ALJ  issued  an  10  (Order  No.  9)  granting 
the  joint  motion.  No  party  petitioned  for 
review  of  the  10. 

The  authority  for  the  Commission's 
determination  is  contained  in  section 
337  of  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1337),  and  in 
section  210.42  of  the  Commission's 
rules  of  practice  and  procedure  (19  CFR 
210.42).  Copies  of  the  ALJ's  10  and  all 
other  nonconfidential  dociunents  filed 
in  connection  with  this  investigation  are 
or  will  be  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Conmiission,  500  E  Street,  SW., 
Washington,  OC  20436,  telephone  (202) 
205-2000. 

Issued:  February  13,  2001. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  01-4016  Filed  2-15-01;  8:45  am] 

MLUNO  COOC  7Q20-02-P 


DEPARTMENT  OF  JUSTICE 

Justice  Management  Division;  Office  of 
Attorney  Personnel  Management; 
Agency  Infonnation  Collection 
Activities:  Proposed  Collection; 
Comments  Requested 

ACTION:  Notice  of  Information  Collection 
Under  Review:  Extension  of  a  Currently 
Approved  Collection:  Application 
Booklets — Attorney  General's  Honor 
Program  and  Summer  Law  Intern 
Program. 

The  Department  of  Justice,  Justice 
Management  Division,  Office  of 
Attorney  Personal  Management,  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  This 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted 
until  April  17,  2001. 

If  you  have  comments,  suggestions,  or 
need  a  copy  of  the  proposed  information 
collection  instrument  with  instructions 
or  additional  information,  please 
contact  Eleanor  Barry,  202-514-8902, 
Office  of  Attorney  Personnel 
Management,  U.S.  Department  of 
Justice,  950  Pennsylvania  Avenue,  NW, 
Washington,  DC  20530.  Request  written 
comments  and  suggestions  from  the 
public  and  affected  agencies  concerning 
the  proposed  collection  of  information 
address  one  or  more  of  the  following 
four  points: 

(1)  Evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  (he  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collectidn  techniques  or 
other  forms  of  information  technology, 
e.g.  permitting  electronic  submission  of 
responses. 

Overview  of  this  Information  CoDection 

(1)  Type  of  information  collection: 
Extension  of  currently  approved 
information  collection. 


(2)  The  title  of  the  Form/Collection: 
Application  Booklets — Attorney 
General's  Honor  Program  and  Summer 
Law  Intern  Program. 

(3)  The  agency  form  number  and  the 
applicable  component  of  the 
Department  sponsoring  the  collection: 
None.  Office  of  Attorney  Persoimel 
Management,  Justice  Management 
Division,  U.S.  Department  of  Justice. 

(4)  Affected  puolic  who  will  be  asked 
to  respond,  as  well  as  a  brief  abstract: 
Primary:  Law  students  and  Judicial  Law 
Clerks:  Pursuant  to  28  CFR  0.15(b)(2), 
the  Deputy  Attorney  General  of  the 
United  States  Department  of  Justice  has 
the  responsibility  of  administering  the 
"Attorney  General's  recruitment 
program  for  honor  law  graduates  and 
judicial  law  clerks."  This  includes  the 
hiring  of  third-year  law  students  and 
judicial  law  clerks  for  full-time 
employment  following  graduation  or 
completion  of  a  clerkship,  and  primarily 
second-year  law  students  for  summer 
employment.  This  program  has  been  in 
existence  for  47  years,  and  is  considered 
the  Federal  Government's  premier  legal 
recruitment  program.  The  Department  of 
Justice  currently  hires  approximately 
145  third-year  law  students/judicial  law 
clerks  and  130  second-year  law  students 
each  year  under  these  programs.  The 
Department  of  Justice  is  the  largest  legal 
employer  in  the  coimtry.  Approximately 
4,500  applications  are  received  for  these 
positions  annually.  The  responsibility 
for  running  these  programs  has  been 
delegated  by  the  Deputy  Attorney 
General  to  the  Director,  Office  of 
Attorney  Personnel  Management 
(OAPM)  pursuant  to  28  CFR  0.15(c). 
OAPM  together  with  other  Department 
of  Justice  representatives  who  make  the 
ultimate  hiring  determinations  have 
developed  these  application  booklets  to 
distribute  information  on  the  programs 
and  in  turn  collect  the  information  they 
consider  essential  to  make  an  informed 
hiring  decision  on  legal  applicants. 

This  data  collection  is  tne  only 
vehicle  for  the  Department  of  Justice 
(DOJ)  to  hire  graduating  law  students. 
This  application  form  is  submitted 
voluntarily,  submitted  only  once  a  year 
by  students/judicial  law  clerks;  and  the 
information  sought  only  relates  to  the 
hiring  criteria  established  as  an  internal 
matter  by  DOJ  personnel. 

(5)  An  estimate  of  the  total  number  of 
responses  and  the  amount  of  time 
estimated  for  an  average  response:  4500 
respondents  at  1  hour  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  4500  annual  burden  hours. 

If  additional  information  is  required 
contact:  Robert  B.  Briggs,  Department 
Clearance  Officer,  United  States 
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Department  of  Justice,  Infonnation 
Management  and  Security  Staff,  Justice 
Management  Division,  Suite  1220, 1331 
Pennsylvania  Avenue,  NW,  National 
Place  Building,  Washington,  DC  20530. 

Dated:  February  12,  2001. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 

Department  of  Justice. 

(FR  Doc.  01-3939  Filed  2-15-01;  8:45  am] 

nUJNG  CODE  4410-26-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Requested 

ACTION:  Notice  of  Information  Collection 
Under  Review;  Extension  of  a  currently 
approved  collection;  Application  for 
Permit  to  Import  Controlled  Substances 
for  Domestic  and/or  Scientific  Purposes 
pursuant  to  21  U.S.C.  952  (DEA  Form 
357). 


The  Department  of  Justice,  Drug 
Enforcement  Administration  (DEA),  has 
submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  This 
proposed  information  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies.  Comments  are 
encouraged  and  will  be  accepted  until 
April  17,  2001. 

,  If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions  or 
additional  information,  please  contact 
Mr.  Michael  E.  Moy,  Chief,  Drug 
Operations  Section,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  U.S.  Department  of 

ustice,  Washington,  DC  20537, 

elephone  202-307-7194. 

I  Written  comments  and  suggestions 
Tom  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

1.  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  including 
whether  the  information  wiU  have 
practical  utility; 

2.  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 


3.  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

4.  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  ofThis  Information 

1.  Type  of  information  collection: 
Extension  of  a  currently  approved 
collection. 

2.  The  title  of  the  form/collection: 
Application  for  Permit  to  Import 
Controlled  Subst2uices  for  Domestic 
and/or  Scientific  Purposes  pursuant  to 
21  U.S.C.  952. 

3.  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
Form  number:  DEA  Form  357. 
Applicable  component  of  the 
Department  sponsoring  the  collection: 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  U.S. 
Department  of  Justice. 

4.  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Business  or  other  for- 
profit.  Other:  None. 

Abstract:  Title  21,  CFR,  Section 
1312.11,  requires  any  registrant  who 
desires  to  import  certain  controlled 
substances  into  the  United  States  to 
have  an  import  permit.  In  order  to 
obtain  the  permit,  an  application  must 
be  made  to  the  Drug  Enforcement 
Administration  (DEA)  on  DEA  Form 
357. 

5.  An  estimate  of  the  total  number  of 
respondents,  responses  and  the  amount 
of  time  estimated  for  an  average 
respondent  to  respond/reply  annually: 
80  respondents,  320  responses,  .25  hotir 
per  response.  A  respondent  may  submit 
multiple  responses.  A  respondent  will 
take  an  estimate  of  15  minutes  to 
complete  each  form. 

6.  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  80  annual  burden  hours. 

Public  comments  on  this  proposed 
information  collection  are  strongly 
encouraged. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  National  Place  Building,  Suite 
1220,  NW,  Washington,  DC  20530. 


Dated:  February  12,  2001. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 

Department  of  Justice. 

(FR  Doc.  01-3941  Filed  2-15-01;  8:45  am] 

BKimQCODC  4410-0»-H 


DEPARTMEIfr  OF  LABOR 

Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

Genera]  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1 ,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1 , 
Appendix,  as  well  as  such  additional 
statutes  as  may  bom  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  hinge  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequentiy  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 
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General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  prescribed  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Fart  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimimi  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determination,  200  Constitution 
Avenue.  N.W.,  Room  S-3014. 
Washington.  D.C.  20210. 

Modifications  to  General  Wage 
Determination  Decisioiis 

The  nimiber  of  decisions  listed  in  the 
Government  Printing  Office  docvunent 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decision 
being  modified. 

Volume  I 
None 
Volume  n 
None    . 

Volume  m 
None 

Volume  IV 
Nona 

Volume  V 
None 
Volume  VI 
None 


Volume  Vn 
None 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  Related 
Acts,  including  those  noted  above,  may 
be  found  in  the  Government  Printing 
Office  (GPO)  docimient  entitied 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  and  Related 
Acts."  This  publication  is  available  at 
each  of  the  50  Regional  Govenmient 
Depository  Libraries  and  many  of  the 
1 ,400  Government  Depository  Libraries 
across  the  country. 

The  general  wage  determination 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
BuUetin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at  1- 
800-363-2068. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  D.C.  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
seven  separate  volumes,  arranged  by 
State.  Subscriptions  include  an  annual 
edition  (issued  in  January  or  February) 
which  includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Dated:  Signed  at  Washington,  D.C.  this  7 
day  of  February  2001. 
Carl  J.  Poleskey, 

Chief,  Branch  of  Construction  Wage 
Determinations. 
[FR  Doc.  01-3499  Filed  2-15-01;  8:45  am] 

BHJJNO  COOe  4S1fr-27-H 


DEPARTMENT  OF  LABOR 

BurMu  of  Labor  Statistics 

Propossd  CoUsctlon;  Commont 
Request 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  pre-clearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  an  opportimity  to 
comment  on  proposed  and/or 
continuing  collections  of  information  in 
accordance  with  the  Paperwork 


Reduction  Act  of  1995  {PRA95)  (44 
U.S.C.  3506(c)  {2)(A)).  This  program 
helps  to  ensure  that  requested  data  can 
be  provided  in  the  desired  format, 
reporting  burden  (time  and  financial 
resources)  is  minimized,  collection 
instnunents  are  clearly  understood,  and 
the  impact  of  collection  requirements  on 
respondents  can  be  properly  assessed. 
The  Bureau  of  Labor  Statistics  (BLS)  is 
soliciting  comments  concerning  the 
proposed  revision  of  the  "Report  on 
Occupational  Employment."  A  copy  of 
the  proposed  information  collection 
request  (ICR)  can  be  obtained  by 
contacting  the  individual  listed  in  the 
ADDRESSES  section  of  this  notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
ADDRESSES  section  of  this  notice  on  or 
before  April  17,  2001. 

ADDRESSES:  Send  comments  to  Ausie  B. 
Grigg,  Jr.,  BLS  Clearance  Officer, 
Division  of  Management  Systems, 
Bureau  of  Labor  Statistics,  Room  3255, 
2  Massachusetts  Avenue,  NE., 
Washington,  DC  20212,  telephone 
number  202-691-7628  (this  is  not  a  toll 
free  number). 

FOR  FURTHER  INFORMATION  CONTACT: 
Ausie  B.  Grigg,  Jr.,  BLS  Clearance 
Officer,  telephone  number  202-691- 
7628.  (See  ADDRESSES  section.) 

SUPPLEMENTARY  INFORMATION: 
L  Background 

The  Occupational  Employment 
Statistics  (OES)  survey  is  a  Federal/State 
establishment  siu^ey  of  wage  and  salary 
workers  designed  to  produce  data  on 
current  occupational  employment  and 
wages.  OES  survey  data  assist  in  the 
development  of  employment  and 
training  programs  established  by  the 
Workforce  Investment  Act  of  1998,  the 
Job  Training  Partnership  Act  (JTPA)  of 
1982,  and  the  Perkins  Vocational 
Education  Act  of  1 984 . 

The  OES  program  operates  a  periodic 
mail  survey  of  a  sample  of  non-farm 
establishments  conducted  by  all  fifty 
States,  Guam,  Puerto  Rico,  the  District 
of  Columbia,  and  the  Virgin  Islands. 
Over  three-year  periods,  data  on 
occupational  employment  and  wages 
are  collected  by  industry  at  the  two-  and 
three-digit  Standard  Industrial 
Classification  (SIC)  levels.  The  U.S. 
Department  of  Labor  also  uses  OES  data 
in  the  administration  of  the  Alien  Labor 
Certification  process  under  the 
Immigration  Act  of  1990. 

n.  Desired  Focus  of  Comments 

The  Bureau  of  Labor  Statistics  is 
particularly  interested  in  comments 
which: 
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•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

m.  Current  Actions 

The  BLS  plans  to  make  several 
changes  to  the  processes  and  procedures 
used  to  collect  data  in  the  OES  program. 

We  plan  to  evaluate  whether  the 
niunber  of  different  survey  forms  used 
in  the  OES  survey  (currentiy  82 
different  forms)  can  be  reduced  when 
the  North  American  Industry 
Classification  System  (NAICS)  is 
introduced  in  the  2002  OES  program 
(October  12,  November  12,  and 
December  12,  2002  reference  dates).  The 
evaluation  will  take  place  after  the 
results  of  the  2002  survey  staffing 
patterns  have  been  examined. 

The  current  siu^rey  reference  period  is 
a  single  quarter.  In  order  to  more 
properly  reflect  the  aimual  average 
employment  and  wages,  consideration 
is  being  given  to  using  two  or  more 
quarters  as  reference  periods.  (The  OES 
sample  size  would  not  be  increased 
with  a  change  to  multiple  reference 
periods.) 

Together  with  oiu'  State  partners,  the 
BLS  is  exploring  tailoring  the  mail 
questionnaire  to  specific  respondents  in 
order  to  reduce  respondent  burden.  This 
customization  could  include  using  a 
reduced  occupation  list  on  the  form  to 
make  the  list  specific  for  the  intended 
establishment. 

Cmrently,  the  front  of  the  survey  form 
solicits  information  on  industry, 
operating  status,  total  number  of 
workers,  and  contact  person  for  the 
establishment.  In  the  past,  the  OES 
program  asked  for  the  total  number  of 
employees  working  in  Research  and 
Development.  In  this  proposed  revision, 
the  BLS  is  requesting  the  flexibility  to 
replace  such  questions  with  question(s) 
that  may  assist  in  the  evaluation  of 
changes  in  workforce  dynamics,  such  as 


the  introduction  of  new  technologies 
(e.g.,  e-commerce). 

The  BLS  and  the  States  plan  to  test, 
and  implement  if  the  test  is  successful, 
collection  of  OES  data  by  electronic 
means,  including  using  the  Internet. 

Type  of  Review:  Revision  of  a 
currentiy  approved  collection. 

Agency:  Btireau  of  Labor  Statistics. 

Title:  Report  on  Occupational 
Employment. 

OMB  Number:  1220-0042. 

Affected  Public:  Business  or  other  for- 
profit;  not-for-profit  institutions;  and 
State,  Local  or  Tribal  Government. 

Frequency:  Annual. 

Total  Responses:  317,492. 

Average  Time  Per  Response:  45 
minutes. 

Estimated  Total  Burden  Hours: 
238,119. 

Total  Burden  Cost  (capital/startup): 
$0. 

Total  Burden  Cost  (operating/ 
maintenance):  $0. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  also 
will  become  a  matter  of  public  record. 

Signed  at  Washington,  DC,  this  12th  day  of 
February  2001. 

W.  Stuart  Rust,  Jr., 

Chief,  Division  of  Management  Systems, 

Bureau  of  Labor  Statistics. 

[FR  Doc.  01-3992  Filed  2-15-01;  8:45  ami 

BILLING  COOE  4S10-24-P 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

113tti  Full  IMeeting  of  the  Advisory 
Council  on  Empioyee  Welfare  and 
Pension  Benefits  Plans;  Notice  of 
■Meeting 

Pursuant  to  the  authority  contained  in 
section  512  of  the  Employee  Retirement 
hicome  Security  Act  of  1974  (ERISA),  29 
U.S.C.  1142,  the  113th  open  meeting  of 
the  full  Advisory  Council  on  Employee 
Welfare  and  Pension  Benefit  Plans  will 
be  held  Tuesday,  March  6,  2001 ,  in 
Room  S-2508,  U.S.  Department  of  Labor 
Building,  200  Constitution  Avenue.  NW, 
Washington,  DC  20210. 

The  purpose  of  the  meeting,  which 
will  begin  at  1:30  p.m.  and  end  at      , 
approximately  3:30  p.m.,  is  to  consider 
the  items  listed  below: 

I.  Welcome  and  Introduction  and 

Swearing  In  of  New  Coimcil 
Members 

II.  Report  from  the  Acting  Assistant 

Secretary  of  Labor  for  the  Pension 


and  Welfore  Benefits 
Administration  (PWBA) 
ni.  hitroduction  of  PWBA  Senior  Staff 

IV.  Summary  of  the  2000  Final  Reports 

Made  by  Advisory  Council  Working 
Groups 

V.  Determination  of  Topics  to  Be 

Addressed  by  Council  Working 
Groups  for  2001 

VI.  Statements  from  the  General  Public 
vn.  Adjournment 

Members  of  the  public  are  encouraged 
to  file  a  written  statement  pertaining  to 
any  topics  the  Council  may  wish  to 
study  for  the  year  concerning  ERISA  by 
submitting  20  copies  on  or  before 
February  28,  2001  to  Sharon  Morrissey, 
Executive  Secretary,  ERISA  Advisory 
Council,  U.S.  Department  of  Labor, 
Suite  N-5677,  200  Constitution  Avenue, 
NW,  Washington,  DC  20210.  Individuals 
or  representatives  of  organizations 
wishing  to  address  the  Advisory 
Council  should  forward  their  requests  to 
the  Executive  Secretary  or  telephone 
(202)  219-8921.  Oral  presentations  will 
be  limited  to  ten  minutes,  time 
permitting,  but  an  extended  statement 
may  be  submitted  for  the  record. 
Individuals  with  disabilities,  who  need 
special  accommodations,  should  contact 
Sharon  Morrissey  by  February  28  at  the 
address  indicated. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statements  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Coimcil  at  the  above  address,  papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  February  28,  2001. 

Signed  at  Washington,  DC  this  12th  day  of 
February,  2001. 

Alan  D.  Lebowitz, 

Acting  Assistant  Secretary.  Pension  and 
Welfare  Benefits  Administration. 
[FR  Doc.  01-3966  Filed  2-15-01;  8:45  am] 
BILLINQ  COOE  4510-2»-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (01-026)] 

NASA  Advisory  Council,  Minority 
Business  Resource  Advisory 
Committee  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92—463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announce  a  forthcoming  meeting  of  the 
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NASA  Advisory  Council,  Minority 
Business  Resource  Advisory  Committee. 
DATES:  Tuesday,  March  20.  2001,  9  a.m. 
to  4  p.m.,  and  Wednesday,  March  21, 
2001.  9  a.m.  to  12  noon. 
ADDRESSES:  Johnson  Space  Center, 
Houston,  TX  77058-3696.  Meeting  held 
on  Tuesday,  March  20.  2001,  will  be  in 
Building  111,  Room  108  and  the 
meeting  held  on  Wednesday,  March  21, 
2001,  will  be  in  Building  1,  Room  966. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ralph  C.  Thomas  m,  Code  K,  National 
Aeronautics  and  Space  Administration, 
Room  9K70,  300  E  Street,  SW., 
Washington,  DC  20546-0001,  (202)  358- 
2088. 

SUPPt-EMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 
— Overview  of  NASA 
— Small  Disadvantaged  Business 

Participation  in  Major  NASA 

Contracts 
—Report  on  JPIVNASA  High-Tech 

Small  Business  Conference 
— Action  Items 
— NASA  Small  Disadvantaged  Business 

(SDB)  Program  Update 
— Report  of  Chair 
— Puolic  Comment 
—Report  from  MBRAC  Sub  Panels 
—Review  of  NASA's  Top  10  Small 

Business  Stories  for  2000 
— Status  of  Open  Committee 

Reconmiendations 
It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  February  13.  2001. 
Beth  M.  McCormick, 

Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
Administration . 

[FR  Doc.  01-3968  Filed  2-15-01;  8:45  am) 
BHJJNG  CODE  7S10-01-P 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Notice  of  Change  in  Subject  of  Meeting 

The  National  Credit  Union 
Administration  Board  determined  that 
its  business  requires  the  deletion  of  the 
following  item  from  the  previously 
announced  closed  meeting  (Federal 
Register,  Vol.  66,  No.  29,  page  9884. 
February  12,  2001)  scheduled  for 
Thursday,  February  15.  2001. 

2.  One  (1)  Personnel  Matter.  Closed 
pursuant  to  exemption  (2). 

The  Board  voted  unanimously  that 
agency  business  requires  that  this  item 


be  removed  from  the  closed  ag«ida. 
Earlier  aimouncement  of  this  change 
was  not  possible. 

The  previously  announced  items  are: 

1.  Special  Assistance  Program.  Closed 
pursuant  to  exemption  (8). 

2.  Four  (4)  Personnel  Matters.  Closed 
pursuant  to  exemptions  (2)  and  (6). 

FOR  FURTHER  INFORMATION  CONTACT: 
Becky  Baker,  Secretary  of  the  Board, 
Telephone  (703)  518-6304. 

Bedcy  Baker, 

Secretary  of  the  Board. 

(FR  Doc.  01-4073  Filed  2-13-01;  4:40  pm] 

WJJNGCOOE  7535-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Computer  and 
Information  Science  and  Engineering; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Committee  for  Computer 
and  Information  Science  and  Engineering — 
(1115). 

Date  and  Time:  April  4,  2001:  8:30  a.m.  to 
5  p.m.  April  5,  2001:  8:30  a.m.  to  2  p.m. 

Place:  Stafford  n,  4121  Wilson  Blvd.,  Room 
595.  Arlington.  VA. 

Type  of  Meeting:  Open. 

Contact  Person:  Gwen  Barber-Blount. 
Office  of  the  Assistant  Director,  Directorate 
for  Computer  and  Information  Science  and 
Engineering,  National  Science  Foundation, 
4201  Wilson  Blvd..  Suite  1105.  Arlington.  VA 
22230.  Telephone:  (703)  292-8900. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting:  To  advise  NSF  on  the 
impact  of  its  policies,  programs  and  activities 
on  the  CISE  community;  to  provide  advice  to 
the  Assistant  Director/CISE  on  issues  related 
to  long  range  planning,  and  to  form  ad  hoc 
subconunittees  to  carry  out  needed  studies 
and  tasks. 

Agenda:  Day  1 — Discussion  of  Information 
Technology  Research  and  CISE  FY2002 
Budget.  Day  2 — Report  from  the  Assistant 
Director  and  complete  writing  assignments 
on  recommendations  to  the  Director  emd 
Assistant  Director. 

Dated:  February  13.  2001. 
Susanne  Bolton, 
Committee  Management  Officer. 
[FR  Doc.  01-3980  Filed  2-15-01;  8:45  am] 

BHXMQCOOE  79S6-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Computer- 
Communications  Research  Notice  of 
IMeeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Computer-Communications  Research  (1192). 

Date/Time:  March  15-16  and  March  22-23, 
2001;  8:30  a.m.-6  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA. 

Type  of  Meeting:  Closed. 

Oyntact  Person:  Robert  Sloan,  National 
Science  Foundation,  4201  Wilson  Boulevard. 
Room  1145,  Arlington.  VA  22230.  Telephone: 
(703)292-8911. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
as  a  part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  February  13,  2001.         ^ 
Susanne  Bolton, 

Committee  Management  Officer. 

[FR  Doc.  01-3983  Filed  2-15-01;  8:45  am) 

BOJJNG  CODE  7566-01-M 


NATIONAL  SaENCE  FOUNDATION 

Special  Emphasis  Panel  in 
Experimental  and  Integrative 
Activities;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Experimental  &  Integrative  Activities  (1193). 

Date  fr  Time:  February  27.  2001,  8:30  a.m.- 
5:30  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Blvd.,  Rm.  1150,  Arlington,  VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Anthony  Maddox. 
QSE  Postdoctoral  Research  Associates  in 
Experimental  Computer  Science. 
Experimental  and  Integrative  Activities. 
Room  1160,  National  Science  Foundation, 
4201  Wilson  Blvd.,  Arlington,  VA  22230, 
Telephone:  703-292-8980. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  the  National  Science 
Foundation  for  financial  support. 
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Agenda:  To  review  and  evaluate  CISE 
Postdoctoral  Research  Associates  in 
Experimental  Computer  Science  proposals 
submitted  in  response  to  the  program 
announcement  (NSF  97-169). 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salEtries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Reason  for  Late  Notice:  Conflicting 
schedules  of  members  and  the  necessity  to 
proceed  with  review  of  proposals. 

Dated:  February  13,  2001. 
Susanne  Bolton, 
Committee  Management  Officer. 
[FR  Doc.  01-3982  Filed  2-15-01;  8:45  am] 
BILLING  COOE  7S5S-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel;  Notice  of 
Meeting 


I 


In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Physics 
(.1208). 

Date/Time:  March  21-22,  2001  from  8  a.m. 
1 3  5  p.m.;  March  23  from  8  a.m.  to  1  p.m. 

Place:  National  Superconducting  Cyclotron 
1  laboratory  at  Michigan  State  University. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Bradley  D.  Keister, 
Program  Director  for  Nuclear  Physics,  Room 
1015N.  National  Science  Foundation,  4201 
Wilson  Blvd..  Arlington,  VA  22230, 
iJelephone:  703-292-7377. 

Purpose  of  Meeting:  To  conduct  a 
Scientific  Review  and  an  Operations  Review 
of  the  Coupled  Cyclotro  Facility. 

Agenda:  To  hear  presentations  and  write 
recommendations  concerning  the  Coupled 
Cyclotron  Facility. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  information  or 
personnel  and  proprietary  data  for  present 
and  future  subcontracts.  These  matters  are 
exempt  under  5  U.S.C.  552b(c),  (4)  and  (6)  of 
the  Government  in  the  Sunshine  Act. 


I  Dated:  February  13.  2001. 
Susanne  Bolton, 

Committee  Management  Officer. 

[FR  Doc.  01-3979  Filed  2-15-01;  8:45  am] 

MLLING  COOE  75SS-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Research 
Evaluation  and  Communication;  Notice 
of  Meeting 

In  accordance  with  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463,  as 
amended),  the  National  Science 
Foimdation  announces  the  following 
meeting: 

Name:  Research  Evaluation  and 
Communication  (1210). 

Date/Time:  March  26 — Rooms  565,  585, 
595  (Stafford  II)  8:30  a.m.-5  p.m.,  March  27— 
Rooms  565,  585,  595  (Stafford  II)  8:30  a.m.- 
5  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Finbarr  Sloane,  Program 
Director,  Research  Evaluation  and 
Communication  Division,  National  Science 
Foundation,  Room  855,  4201  Wilson 
Boulevard,  Arlington,  VA  22230,  (703)  292- 
8650. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  lERI 
Proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b.  (c)(4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  February  13,  2001. 
Susanne  Bolton, 
Committee  Management  Officer. 
[FR  Doc.  01-3981  Filed  2-15-01;  8:45  am] 

BILLING  COOE  7SS5-01-« 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-254  and  50-265] 

Exelon  Generation  Company,  LLC; 
Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
29  and  DPR-30,  issued  to  Exelon 
Generation  Company,  LLC,  (EGC,  or  the 
licensee,  formerly  Commonwealth 
Edison  Company),  for  operation  of  the 
Quad  Cities  Nuclear  Power  Station, 
Units  1  and  2  (Quad  Cities), 
respectively,  located  in  Rock  Island 
County,  Illinois. 

The  proposed  amendment,  requested 
by  application  dated  March  3,  2000,  as 


supplemented  by  letters  dated  March 
24,  June  5,  July  18,  July  31,  September 
1,  September  22,  October  5,  October  9, 
November  20,  November  30,  and 
December  18,  2000.  would  be  a  full 
conversion  from  the  ciurent  Technical 
Specifications  (CTS)  to  a  set  of 
improved  Technical  Specifications  (ITS) 
based  on  NUREG-1433,  "Standard 
Technical  Specifications — General 
Electric  Plants,  BWR/4,"  Revision  1, 
dated  April  1995.  NUREG-1433  has 
been  developed  by  the  Commission's 
staff  through  worldng  groups  composed 
of  both  Nuclear  Regulatory  Commission 
(NRC)  staff  members  and  industry 
representatives,  and  has  been  endorsed 
by  the  staff  as  part  of  an  industry-wide 
initiative  to  standardize  and  improve 
the  Technical  Specifications  (TS)  for 
nuclear  power  plants.  As  part  of  this 
submittal,  the  licensee  has  applied  the 
criteria  contained  in  the  Commission's 
"Final  Policy  Statement  on  Technical 
Specification  Improvements  for  Nuclear 
Power  Reactors  (Final  Policy 
Statement),"  published  in  the  Federal 
Register  on  July  22, 1993  (58  FR  39132). 
to  the  CTS,  and,  using  NUREG-1433  as 
a  basis,  proposed  a  conversion  to  ITS  for 
Quad  Cities.  The  criteria  in  the  Final 
Policy  Statement  were  subsequendy 
added  to  10  CFR  50.36,  "Technical 
Specifications,"  in  a  rule  change  that 
was  published  in  the  Federal  Register 
on  July  19,  1995  (60  FR  36953).  The  rule 
change  became  effective  on  August  18, 
1995. 

The  March  3,  2000,  application,  as 
supplemented,  requested  the  conversion 
to  ITS  of  six  EGC  stations,  Dresden 
Nuclear  Power  Station,  Units  2  and  3, 
LaSalle  County  Station,  Units  1  and  2. 
and  C^ad  Cities  Nuclear  Power  Station, 
Units  1  and  2.  Attachment  1  to  the 
March  3,  2000,  application,  describes 
the  structiu«  of  the  application,  and 
Enclosure  C  contains  the  Quad  Cities- 
specific  changes. 

The  licensee  has  categorized  the 
proposed  changes  to  the  CTS  into  four 
general  groupings.  These  groupings  are 
characterized  as  administrative  changes, 
relocation  changes,  more  restrictive 
changes,  and  less  restrictive  changes. 

Administrative  changes  are  those  that 
involve  restructuring,  renumbering, 
rewording,  interpretation,  and  complex 
rearranging  of  requirements  and  other 
changes  not  affecting  technical  content 
or  substantially  revising  an  operating 
requirement.  The  reformatting, 
renumbering  and  rewording  process 
reflects  the  attributes  of  NUREG-1433 
and  does  not  involve  technical  changes 
to  the  existing  TS.  The  proposed 
changes  include:  (a)  Identifying  plant- 
specific  wording  for  system  names,  etc., 
(b)  changing  the  wording  of 
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specification  titles  in  the  CTS  to 
conform  to  STS,  (c)  splitting  up 
requirements  that  are  currently  grouped, 
or  combining  requirements  that  are 
currently  in  separate  specifications,  (d) 
deleting  specifications^  whose 
applicability  has  expired,  and  (e) 
wording  changes  that  are  consistent 
with  the  CTS  but  that  more  clearly  or 
explicitly  state  existing  requirements. 
Such  changes  are  administrative  in 
natxire  and  do  not  impact  initiators  of 
analyzed  events  or  assumed  mitigation 
of  accident  or  transient  events. 

Relocation  changes  are  those 
involving  relocation  of  requirements 
and  surveillances  for  structures, 
systems,  components,  or  variables  that 
do  not  meet  the  criteria  for  inclusion  in 
TS.  Relocated  changes  are  those  CTS 
requirements  that  do  not  satisfy  or  fall 
within  any  of  the  four  criteria  specified 
in  the  Commission's  policy  statement 
and  may  be  relocated  to  appropriate 
licensee-controlled  documents. 

The  licensee's  application  of  the 
screening  criteria  to  Quad  Cities  is 
described  in  Voliune  1  of  Enclosure  C  to 
the  March  3,  2000,  submittal.  The 
affected  structiires,  systems, 
components,  or  variables  are  not 
assumed  to  be  initiators  of  analyzed 
events  and  are  not  assimied  to  mitigate 
accident  or  transient  events.  The 
requirements  and  siuveillances  for  these 
affected  structures,  systems, 
components,  or  variables  will  be 
relocated  from  the  TS  to 
administratively  controlled  documents 
such  as  the  Quality  Assurance  Program, 
the  Updated  Final  Safety  Analysis 
Report  (UFSAR).  the  ITS  Bases,  the 
Technical  Requirements  Manual  (TRM) 
(that  is  incorporated  by  reference  in  the 
UFSAR),  the  Core  Operating  Limits 
Report  (COLR).  the  Offsite  Dose 
Calculation  Manual  (ODCM),  the 
Inservice  Testing  (1ST)  Program,  the 
Inservice  Inspection  (IS!)  Program,  or 
other  licensee-controlled  doc\mients. 
Changes  made  to  these  documents  will 
be  made  pursuant  to  10  CFR  50.59  or 
other  appropriate  control  mechanisms, 
and  may  be  made  without  prior  NRC 
review  and  approval.  In  addition,  the 
affected  structures,  systems, 
components,  or  variables  are  addressed 
in  existing  surveillance  procedures  that 
are  also  subject  to  10  CFR  50.59.  These 
proposed  changes  will  not  impose  or 
eliminate  any  requirements. 

More  restrictive  changes  are  those 
involving  more  stringent  requirements 
compared  to  the  CTS  for  operation  of 
the  facility.  These  more  stringent 
requirements  do  not  result  in  operation 
that  will  alter  assumptions  relative  to 
the  mitigation  of  an  accident  or 
transient  event.  The  more  restrictive 


requirements  will  not  alter  the  operation 
of  process  variables,  structures,  systems, 
and  components  described  in  the  safety 
analyses. 

Less  restrictive  changes  are  those 
where  CTS  requirements  are  relaxed, 
relocated  or  eliminated,  or  new  plant 
operational  flexibility  is  provided.  The 
more  significant  "less  restrictive" 
requirements  are  justified  on  a  case-by- 
case  basis.  When  requirements  have 
been  shown  to  provide  little  or  no  safety 
benefit,  their  removal  from  the  TS  may 
be  appropriate.  In  most  cases, 
relaxations  previously  granted  to 
individual  plants  on  a  plant-specific 
basis  were  the  result  of  (a)  generic  NRC 
actions,  (b)  new  NRC  staff  positions  that 
have  evolved  from  technological 
advancements  and  operating 
experience,  or  (c)  resolution  of  the 
Owners  Groups'  comments  on  the 
Improved  Stemdard  Technical 
Specifications.  Generic  relaxations 
contained  in  NUREG-1433  were 
reviewed  by  the  staff  and  found  to  be 
acceptable  because  they  are  consistent 
with  current  licensing  practices  and 
NRC  regulations.  The  licensee's  design 
will  be  reviewed  to  determine  if  the 
specific  design  basis  and  Ucensing  basis 
are  consistent  with  the  technical  basis 
for  the  model  requirements  in  NUREG- 
1433,  thus,  providing  a  basis  for  these 
revised  TS,  or  if  relaxation  of  the 
requirements  in  the  CTS  is  warranted 
based  on  the  justification  provided  by 
the  Ucensee. 

These  administrative,  relocation, 
more  restrictive,  and  less  restrictive 
changes  to  the  requirements  of  the  CTS 
do  not  result  in  operations  that  will  alter 
assumptions  relative  to  mitigation  of  an 
analyzed  accident  or  transient  event. 

In  addition  to  the  proposed  changes 
solely  involving  the  conversion,  there 
are  also  changes  proposed  that  are 
differences  to  the  requirements  in  both 
the  CTS  and  the  Standard  Technical 
Specifications  (NUREG-1433),  and 
changes  that  are  in  addition  to  those 
changes  that  are  needed  to  meet  the 
overall  purpose  of  the  conversion.  These 
proposed  changes  are  as  follows: 

1.  The  test  interval  of  certain 
surveillance  requirements  is  changed 
from  18  months  to  24  months  to  permit 
a  longer  fuel  cycle.  Justification  for  the 
proposed  change  follows  the  guidance 
of  Generic  Letter  91-04,  "Changes  in 
Technical  Specification  Siuveillance 
Intervals  to  Acconunodate  a  24-Month 
Fuel  Cycle,"  and  includes  a  revision  to 
the  instrument  setpoint  methodology. 

2.  The  requirements  in  CTS  4.2.F  are 
changed  to  allow  6  hours  to  perform 
surveillance  testing  of  the  post-accident 
monitoring  instrumentation  channels 
prior  to  entering  action  statements. 


3.  The  requirements  (CTS  3.9.G)  for 
the  Reactor  Protection  System  Electric 
Power  Monitoring  System  assemblies  to 
be  operable  in  Modes  1.  2,  3,  and  also 
Modes  4  and  5  with  any  control  rod 
withdrawn,  are  changed  to  only  include 
Modes  1  and  2,  and  also  Mode  5  with 
any  control  rod  withdrawn  bom  a  core 
cell  containing  one  of  more  fuel 
assembUes,  to  coincide  with  the 
conditions  where  the  safety  function  is 
required. 

4.  The  requirement  (CTS  3.6.C  Action 
2)  to  trip  one  of  the  recirculation  pumps 
when  the  speed  mismatch  is  not  within 
limits  is  replaced  with  a  requirement  to 
declare  the  loop  with  the  low  flow  "not 
in  operation"  and  take  the  required 
actions  for  that  condition  (e.g.,  use  the 
more  restrictive  core  power  limits  that 
are  required  for  single-loop  operation). 

5.  The  frequency  for  monitoring 
primary  containment  siunp  flow  rate 
(CTS  4.6.H.2)  is  changed  from  8  to  12 
hours,  which  is  consistent  with  the 
Generic  Letter  88-01,  Supplement  1, 
requirements  to  perform  the 
surveillance  once  every  shift,  not  to 
exceed  12  hours. 

6.  The  requirements  in  CTS  4.6.G  are 
changed  to  allow  a  channel  of  leakage 
detection  system  to  be  inoperable  for  up 
to  6  hours  for  performance  of  required 
surveillances  provided  the  other 
Leakage  Detection  System 
instrumentation  is  operable. 

7.  The  CTS  3.5.A  requirement  to 
shutdown  within  7  days  when  both  low- 
pressure  coolant  injection  (LPCI) 
subsystems  are  inoperable  is  being 
changed  to  require  a  shutdown  in  72 
hours. 

8.  The  required  number  of  operable 
automatic  depressurization  system 
valves  (CTS  3.5.A.4)  is  reduced  from 
five  to  four,  consistent  vtath  the  safety 
analysis  assumptions. 

9.  The  required  volume  of  water  in 
the  condensate  storage  tank  in  Modes  4 
and  5  (CTS  3.5.B.l.a.2,  3.5.B.2.b.2,  and 
3.5.C.2.C)  is  reduced  ftom  140,000 
gallons  to  50,000  gallons. 

10.  The  CTS  4.7.D.4  requirement  that 
the  excess  flow  check  valves  must 
"check  flow"  is  changed  to  require  that 
the  valves  "actuate  to  their  isolation 
position." 

11.  The  required  spent  fuel  storage 
pool  water  level  (CTS  3.10.H)  is 
increased  approximately  9  inches. 

12.  The  required  load  during  the 
diesel  generator  surveillance  tests  (CTS 
4.9.A.2.d,  4.9.A.8.C,  and  4.9.A.8.h)  is 
changed  to  permit  the  diesel  generator 
to  run  from  90-100  percent  of  the 
continuous  load  rating  instead  of  95— 
100  percent  of  the  continuous  load 
rating. 
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13.  The  required  voltage  during  the 
iiesel  generator  surveillance  tests  (CTS 
1.9.A.2.C,  4.9.A.7,  4.9.A.8.b.2. 
l.9.A.8.d.2,  4.9.A.8.e,  4.9.A.8.f.2,  and 
1.9.A.8.h)  is  changed  from  4160  plus  or 
minus  420  volts  to  4160  plus  or  minus 
208  volts. 

Before  issuance  of  the  proposed 
icense  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  March  19,  2001,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  shoidd 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Conunission's 
Public  Document  Room,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland  and 
accessible  electronically  through  the 
ADAMS  Public  Electronic  Reading 
Room  link  at  the  NRC  Web  site  (http:/ 
/www.nTc.gov].  If  a  request  for  a  hearing 
or  petition  for  leave  to  intervene  is  filed 
by  the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Conunission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/ or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 


Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  feet.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  die 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Conmiission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  located  at  One 
White  Flint  North.  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland,  by  the 
above  date.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  and  to  Mr.  Edward  J. 
Cullen,  Vice  President,  General  Counsel, 
300  Exelon  Way,  Kennett  Square, 


Pennsylvania  19348,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/ or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-<v)  and  2.714(d). 

U  a  request  for  a  hearing  is  received, 
the  Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and 
50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  March  3,  2000,  as 
supplemented  by  letters  dated  March 
24,  Jxme  5,  July  18,  JiUy  31,  September 
1,  September  22,  October  5,  October  9, 
November  20,  November  30,  and 
December  18,  2000,  which  is  available 
for  public  inspection  at  the 
Conunission's  Public  Document  Room, 
located  at  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland,  and  accessible  electronically 
through  the  ADAMS  PubUc  Electronic 
Reading  Room  link  at  the  NRC  Web  site 
(http://www.nrc.gov). 

Dated  at  Rockville,  Maryland,  this  13th  day 
of  February,  2001. 

For  the  Nuclear  Regulatory  Commission. 
Ste%irait  N.  Bailey, 
Project  Manager,  Section  2,  Project 
Directorate  ZZ7,  Division  of  Licensing  Project 
Management:  Office  of  Nuclear  Reactor 
Regulation. 
[FR  Doc.  01-3949  Filed  2-15-01;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-373  and  50-374] 

Exelon  Generation  Company,  LLC; 
Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Conmiission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
11  and  DPR-18,  issued  to  Exelon 
Generation  Company,  LLC,  (EGC,  or  the 
licensee,  formerly  Commonwealth 
Edison  Company),  for  operation  of  the 
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LaSalle  County  Station,  Units  1  and  2 
(LaSaile),  respectively,  located  in 
LaSalle  County,  Illinois. 

The  proposed  amendment,  requested 
by  application  dated  March  3,  2000,' as 
supplemented  by  letters  dated  March 
24,  June  5,  July  18.  July  31,  September 
1,  September  22,  October  5,  October  9, 
November  20,  November  30,  and 
December  18,  2000,  would  be  a  full 
conversion  from  the  current  Technical 
Specifications  (CTS)  to  a  set  of 
improved  Technical  Specifications  (ITS) 
based  on  NUREG-1434,  "Standard 
Technical  Specifications — General 
Electric  Plants,  BWR/6,"  Revision  1, 
dated  April  1995,  and  NlJREG-1433, 
"Standard  Technical  Specifications — 
General  Electric  Plants,  BWRy4," 
Revision  1,  dated  April  1995.  NUREG- 
1434  and  NUREG-1433  have  been 
developed  by  the  Commission's  staff 
through  working  groups  composed  of 
both  Nuclear  Regulatory  Commission 
(NRC)  staff  members  and  industry 
representatives,  and  has  been  endorsed 
by  the  staff  as  part  of  an  industry-wide 
initiative  to  standardize  and  improve 
the  Technical  Specifications  (TS)  for 
nuclear  power  plants.  As  part  of  this 
submittal,  the  licensee  has  applied  the 
criteria  contained  in  the  Commission's 
"Final  Policy  Statement  on  Technical 
Specification  Improvements  for  Nuclear 
Power  Reactors  (Final  Policy 
Statement),"  published  in  the  Federal 
Register  on  July  22.  1993  (58  FR  39132), 
to  the  CTS,  and,  using  NUREG-1434 
and  NUREG-1433  as  a  basis,  proposed 
a  conversion  to  ITS  for  LaSalle.  "1116 
criteria  in  the  Final  Policy  Statement 
were  subsequently  added  to  10  CFR 
50.36,  "Technical  Specifications,"  in  a 
rule  change  that  was  published  in  the 
Federal  Register  on  July  19.  1995  (60  FR 
36953).  The  rule  change  became 
effective  on  August  18, 1995. 

The  March  3,  2000,  application,  as 
supplemented,  requested  the  conversion 
to  ITS  of  six  EGC  stations.  Dresden 
Nuclear  Power  Station,  Units  2  and  3, 
LaSalle  County  Station,  Units  1  and  2, 
and  Quad  Cities  Nuclear  Power  Station, 
Units  1  and  2.  Attachment  1  to  the 
March  3,  2000,  application  describes  the 
structure  of  the  application,  and 
Enclosure  B  contains  the  LaSalle- 
specific  changes. 

The  licensee  has  categorized  the 
proposed  changes  to  the  CTS  into  four 
general  groupings.  These  groupings  are 
characterized  as  administrative  changes, 
relocation  changes,  more  restrictive 
changes,  and  less  restrictive  changes. 

Acuninistrative  changes  are  those  that 
involve  restructuring,  renumbering, 
rewording,  interpretation,  and  complex 
rearranging  of  requirements  and  other 
changes  not  affecting  technical  content 


or  substantially  revising  an  operating 
requirement.  'The  reformatting, 
renumbering  and  rewording  process 
reflects  the  attributes  of  NUREG-1434 
and  NUREG-1433  and  does  not  involve 
technical  changes  to  the  existing  TS. 
The  proposed  changes  include:  (a) 
Identifying  plant-specific  wording  for 
system  names,  etc.,  (b)  changing  the 
wording  of  specification  titles  in  the 
CTS  to  conform  to  STS,  (c)  splitting  up 
requirements  that  are  currently  grouped, 
or  combining  requirements  that  are 
currently  in  separate  specifications,  (d) 
deleting  specifications  whose 
applicability  has  expired,  and  (e) 
wording  changes  that  are  consistent 
with  the  CTS  but  that  more  clearly  or 
explicitly  state  existing  requirements. 
Such  changes  are  administrative  in 
nature  and  do  not  impact  initiators  of 
analyzed  events  or  assumed  mitigation 
of  accident  or  transient  events. 

Relocation  changes  are  those 
involving  relocation  of  requirements 
and  surveillances  for  structures, 
systems,  components,  or  variables  that 
do  not  meet  the  criteria  for  inclusion  in 
TS.  Relocated  changes  are  those  CTS 
requirements  that  do  not  satisfy  or  fall 
within  any  of  the  four  criteria  specified 
in  the  Commission's  policy  statement 
and  may  be  relocated  to  appropriate 
licensee-controlled  documents. 

The  licensee's  application  of  the 
screening  criteria  to  LaSalle  is  described 
in  Volume  1  of  Enclosiu^  B  to  the 
March  3,  2000,  submittal.  The  affected 
structures,  systems,  components,  or 
variables  are  not  assumed  to  be 
initiators  of  analyzed  events  and  are  not 
assiuned  to  mitigate  accident  or 
transient  events.  The  requirements  and 
surveillances  for  these  affected 
structtires,  systems,  components,  or 
variables  will  be  relocated  from  the  TS 
to  administratively  controlled 
documents  such  as  the  Quality 
Assurance  Program,  the  Updated  Final 
Safety  Analysis  Report  (UFSAR).  the 
ITS  Bases,  the  Technical  Requirements 
Manual  (TRM)  (that  is  incorporated  by 
reference  in  the  UFSAR),  the  Core 
Operating  Limits  Report  (COLR),  the 
Offsite  Dose  Calculation  Manual 
(ODCM),  the  Inservice  Testing  (IST) 
Program,  the  Inservice  Inspection  (ISI) 
Program,  or  other  licensee-controlled 
documents.  Changes  made  to  these 
doctmients  will  be  made  pursuant  to  10 
CFR  50.59  or  other  appropriate  control 
mechanisms,  and  may  be  made  without 
prior  NRC  review  and  approval.  In 
addition,  the  affected  structures, 
systems,  components,  or  variables  are 
addressed  in  existing  surveillance 
procedures  that  are  also  subject  to  10 
CFR  50.59.  These  proposed  changes  will 


not  impose  or  eliminate  any 
requirements. 

More  restrictive  changes  are  those 
involving  more  stringent  requirements 
compared  to  the  CTS  for  operation  of 
the  facility.  These  more  stringent 
requirements  do  not  result  in  operation 
that  will  alter  assumptions  relative  to 
the  mitigation  of  an  accident  or 
transient  event.  The  more  restrictive 
requirements  will  not  alter  the  operation 
of  process  variables,  structures,  systems, 
and  components  described  in  the  safety 
analyses. 

Less  restrictive  changes  are  those 
where  CTS  requirements  are  relaxed, 
relocated  or  eliminated,  or  new  plant 
operational  flexibility  is  provided.  The 
more  significant  "less  restrictive" 
requirements  are  justified  on  a  case-by- 
case  basis.  When  requirements  have 
been  shovtm  to  provide  little  or  no  safety 
benefit,  their  removal  bora  the  TS  may 
be  appropriate.  In  most  cases, 
relaxations  previously  granted  to 
individual  plants  on  a  plant-specific 
basis  were  the  result  of  (a)  generic  NRC 
actions,  (b)  new  NRC  staff  positions  that 
have  evolved  from  technological 
advancements  and  operating 
experience,  or  (c)  resolution  of  the 
Owners  Groups'  comments  on  the 
Improved  Standard  Technical 
Specifications.  Generic  relaxations 
contained  in  NUREG-1434  and 
NUREG-1433  were  reviewed  by  the  staff 
and  found  to  be  acceptable  because  they 
are  consistent  with  current  licensing 
practices  and  NRC  regulations.  The 
licensee's  design  will  be  reviewed  to 
determine  if  the  specific  design  basis 
and  licensing  basis  are  consistent  with 
the  technical  basis  for  the  model 
requirements  in  NUREG-1434  and 
NUREG-1433,  thus,  providing  a  basis 
for  these  revised  TS,  or  if  relaxation  of 
the  requirements  in  the  CTS  is 
warranted  based  on  the  justification 
provided  by  the  licensee. 

These  administrative,  relocation, 
more  restrictive,  and  less  restrictive 
changes  to  the  requirements  of  the  CTS 
do  not  result  in  operations  that  will  alter 
assumptions  relative  to  mitigation  of  an 
analyzed  accident  or  transient  event. 

In  addition  to  the  proposed  changes 
solely  involving  the  conversion,  there 
are  also  changes  proposed  that  are 
differences  to  the  requirements  in  both 
the  CTS  and  the  Standard  Technical 
Specifications  (NUREG-1434  and 
NUREG-1433),  and  changes  that  are  in 
addition  to  those  changes  that  are 
needed  to  meet  the  overall  purpose  of 
the  conversion.  These  proposed  changes 
are  as  follows: 

1 .  The  test  interval  of  certain 
surveillance  requirements  is  changed 
fr^m  18  months  to  24  months  to  permit 
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a  longer  fuel  cycle.  Justification  for  the 
proposed  change  follows  the  guidance 
of  Generic  Letter  91-04,  "Changes  in 
Technical  Specification  Surveillance 
Intervals  to  Accommodate  a  24-Month 
Fuel  Cycle,"  and  includes  a  revision  to 
the  instrument  setpoint  methodology. 

2.  The  required  minimum 
temperature  of  the  standby  liquid 
control  system  pump  suction  piping 
(CTS  4.1.5.1.2)  is  increased  from  60  °F 
to  68  °F,  which  is  consistent  with  the 
temperature/concentration  limits  (in 
CTS  Figure  3.1.5-2)  at  the  maximum 
allowed  sodiiun  pentaborate 
concentration. 

3.  The  requirements  in  CTS  4.3.7.5  are 
changed  to  allow  6  hours  to  perform 
surveillance  testing  of  the  post-accident 
monitoring  instrumentation  channels 
prior  to  entering  action  statements. 

4.  The  requirements  in  CTS  4.3.7.4  are 
changed  to  allow  6  hours  to  perform 
surveillance  testing  of  the  remote 
shutdown  monitoring  system 
instnmientation  channels  prior  to 
entering  action  statements. 

5.  The  detailed  list  of  the  remote 
shutdowrn  monitoring  system 
instrumentation  that  is  required  to  be 
operable  (CTS  3.3.7.4)  is  relocated  to  the 
TRM. 

6.  The  frequency  for  determining 
reactor  coolant  system  leakage  (CTS 
4.4.3.2.1)  is  changed  fit)m  8  to  12  hours, 
which  is  consistent  with  the  Generic 
Letter  88-01 ,  Supplement  1 , 
requirements  to  perform  the 
surveillance  once  every  shift,  not  to 
exceed  12  hours. 

7.  The  requirements  in  CTS  4.4.3.1  are 
changed  to  allow  a  channel  of  leakage 
detection  system  to  be  inoperable  for  up 
to  6  hours  for  the  performance  of 
required  surveillances  provided  the 
other  leakage  detection  system 
instrumentation  is  operable. 

8.  The  minimum  pressure  at  which 
the  automatic  depressiu-ization  system 
is  required  to  be  operable  (CTS  3.5.1)  is 
increased  from  122  psig  to  150  psig. 

9.  The  requirements  (CTS  4.6.1.1)  are 
changed  to  allow  administrative  means 
of  verifying  air  lock  door  position  in 
areas  that  are  inaccessible  due  to  high 
radiation  or  inerting. 

10.  The  CTS  4.6.1.1  requirement  that 
the  excess  flow  check  valves  must 
"check  flow"  is  changed  to  require  that 
the  valves  "actuate  to  their  isolation 
position." 

11.  The  requirements  in  CTS  3.8.1.1 
are  changed  to  impose  a  maximum 
restoration  time  of  "10  days  from 
discovery  of  failure  to  meet  LCO"  for 
multiple  concurrent  inoperable  AC 
sources. 

12.  The  required  fi^uency  for 
performing  diesel  generator  fuel  oil 


transfer  pump  testing  (CTS  4.8.1. 1.2.a.3) 
is  changed  from  31  days  to  92  days, 
consistent  with  the  American  Society  of 
Mechanical  Engineers  Boiler  and 
Pressure  Vessel  Code,  Section  XI, 
requirements  for  similar  pimips. 

13.  The  required  battery  voltage  for 
the  250  voh  battery  (CTS  4.7.3.d.l.d)  is 
increased  from  250  volts  to  256  volts, 
which  is  consistent  with  the  2.2  volts/ 
cell  requirement  for  the  125-volt  battery. 

14.  "rhe  CTS  4.8.2.3.2  requirements 
will  be  modified  to  allow  a  modified 
performance  discharge  test  to  be  used 
instead  of  a  service  test  or  a 
performance  discharge  test,  which  is 
consistent  with  IEEE—450. 

15.  The  dmration  of  the  battery  charger 
capacity  test  (CTS  4.8.2. 3.2.C.4)  is 
reduced  from  8  hours  to  4  hours. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  March  19,  2001,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  Part 
2.714  which  is  available  at  the 
Commission's  Public  Document  Room, 
located  at  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland  and  accessible  electronically 
through  the  ADAMS  Public  Electronic 
Reading  Room  link  at  the  NRC  Web  site 
(,http://www.niv.gov).  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  Part  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 


with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  imder  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
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Washington.  DC  20555-0001.  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland,  by  the 
above  date.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  and  to  Mr.  Edward  J. 
Cullen,  Vice  President,  General  Council, 
300  Exelon  Way,  Kennett  Square, 
Pennsylvania  19348,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/ or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  Parts  2.714(a)(l)(iHv)  and 
2.714(d). 

If  a  request  for  a  hearing  is  received, 
the  Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and 
50.92. 

For  further  details  with  respect  to  this 
action,  see  the  appUcation  for 
amendment  dated  March  3,  2000,  as 
supplemented  by  letters  dated  March 
24,  June  5,  July  18,  July  31,  September 
1,  September  22,  October  5,  October  9, 
November  20,  November  30,  and 
December  18,  2000,  which  is  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
located  at  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland,  and  accessible  electronically 
through  the  ADAMS  Public  Electronic 
Reading  Room  link  at  the  NRC  Web  site 
{http://www.nrc.gov). 

Dated  at  Rockville,  Maryland,  this  13th  day 
of  February,  2001. 

For  the  Nuclear  Regulatory  Commission. 
Ion  B.  Hopkins, 

Senior  Project  Manager,  Section  2,  Project 
Directorate  ni.  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 
(FR  Doc.  01-3950  Filed  2-15-01;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-237  and  50-249] 

Exelon  Generation  Company,  LLC; 
Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
19  and  DPR-25,  issued  to  Exelon 
Generation  Company,  LLC,  (EGC,  or  the 
licensee,  formerly  Commonwealth 
Edison  Company),  for  operation  of  the 
Dresden  Nuclear  Power  Station,  Units  2 
and  3  (Dresden),  respectively,  located  in 
Grundy  County,  Illinois. 

The  proposed  amendment,  requested 
by  application  dated  March  3,  2000,  as 
supplemented  by  letters  dated  March 
24,  June  5,  July  18,  July  31.  September 
1,  September  22,  October  5,  October  9, 
November  20,  November  30,  and 
December  18,  2000,  would  be  a  full 
conversion  fi-om  the  current  Technical 
Specifications  (CTS)  to  a  set  of 
improved  Technical  Specifications  (ITS) 
based  on  NUREG-1433,  "Standard 
Technical  Specifications — General 
Electric  Plants,  BWR/4,"  Revision  1, 
dated  April  1995.  NUREG-1433  has 
been  developed  by  the  Commission's 
staff  through  working  groups  composed 
of  both  Nuclear  Regulatory  Commission 
(NRC)  staff  members  and  industry 
representatives,  and  has  been  endorsed 
by  the  staff  as  part  of  an  industry-wide 
initiative  to  standardize  and  improve 
the  Technical  Specifications  (TS)  for 
nuclear  power  plants.  As  part  of  this 
submittal,  the  licensee  has  applied  the 
criteria  contained  in  the  Commission's 
"Final  Policy  Statement  on  Technical 
Specification  Improvements  for  Nuclear 
Power  Reactors  (Final  Policy 
Statement),"  published  in  the  Federal 
Register  on  July  22, 1993  (58  FR  39132), 
to  the  CTS,  and,  using  NUREG-1433  as 
a  basis,  proposed  a  conversion  to  ITS  for 
Dresden.  The  criteria  in  the  Final  Policy 
Statement  were  subsequently  added  to 
10  CFR  50.36,  "Technical 
Specifications,"  in  a  rule  change  that 
was  published  in  the  Federal  Register 
on  July  19, 1995  (60  FR  36953).  The  rulfe 
change  became  effective  on  August  18, 
1995. 

The  March  3.  2000.  application,  as 
supplemented,  requested  the  conversion 
to  ITS  of  six  EGC  stations.  Dresden 
Nuclear  Power  Station.  Units  2  and  3. 
LaSalle  County  Station,  Units  1  and  2. 
and  Quad  Cities  Nuclear  Power  Station. 
Units  1  and  2.  Attachment  1  to  the 
March  3,  2000.  application  describes  the 
structure  of  the  application,  and 


Enclosiue  A  contains  the  Dresden- 
specific  changes. 

The  licensee  has  categorized  the 
proposed  changed  to  the  CTS  into  four 
general  groupings.  These  groupings  are 
characterized  as  administrative  changes, 
relocation  changes,  more  restrictive 
changes,  and  less  restrictive  changes. 

Administrative  changes  are  those  that 
involve  restructuring,  renumbering, 
rewording,  interpretation,  and  complex 
rearranging  of  requirements  and  other 
changes  not  affecting  technical  content 
or  substantially  revising  an  operating 
requirement.  The  reformatting, 
renumbering  and  rewording  process 
reflects  the  attributes  of  NUREG-1433 
and  does  not  involve  technical  changes 
to  the  existing  TS.  The  proposed 
changes  include:  (a)  identifying  plant- 
specific  wording  for  system  names,  etc., 
(b)  changing  the  wording  of 
specification  titles  in  the  CTS  to 
conform  to  STS,  (c)  splitting  up 
requirements  that  are  currently  grouped, 
or  combining  requirements  that  are 
currently  in  separate  specifications,  (d) 
deleting  specifications  whose 
applicability  has  expired,  and  (e) 
wording  changes  that  are  consistent 
with  the  CTS  but  that  more  clearly  or 
explicitly  state  existing  requirements. 
Such  changes  are  administrative  in 
nature  and  do  not  impact  initiators  of 
analyzed  events  or  assumed  mitigation 
of  accident  or  transient  events. 

Relocation  changes  are  those 
involving  relocation  of  requirements 
and  surveillances  for  structures, 
systems,  components,  or  variables  that 
do  not  meet  the  criteria  for  inclusion  in 
TS.  Relocated  changes  are  those  CTS 
requirements  that  do  not  satisfy  or  fall 
within  any  of  the  four  criteria  specified 
in  the  Commission's  policy  statement 
and  may  be  relocated  to  appropriate 
licensee-controlled  documents. 

The  licensee's  application  of  the 
screening  criteria  to  Dresden  is 
described  in  Volume  1  of  Enclosure  A 
to  the  March  3,  2000,  submittal.  The 
affected  structures,  systems, 
components,  or  variables  are  not 
assumed  to  be  initiators  of  analyzed 
events  and  are  not  assumed  to  mitigate 
accident  or  transient  events.  The 
requirements  and  surveillances  for  these 
affected  structures,  systems, 
components,  or  variables  will  be 
relocated  from  the  TS  to 
administratively  controlled  documents 
such  as  the  Quality  Assurance  Program, 
the  Updated  Final  Safety  Analysis 
Report  (UFSAR),  the  ITS  Bases,  the 
Technical  Requirements  Manual  (TRM) 
(that  is  incorporated  by  reference  in  the 
UFSAR),  the  Core  Operating  Limits 
Report  (COLR),  the  Offsite  Dose 
Calculation  Manual  (ODCM),  the 
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nservice  Testing  (1ST)  Program,  the 
nservice  Inspection  (ISI)  Program,  or 
jther  licensee-controlled  documents. 
Changes  made  to  these  documents  will 
be  made  pursuant  to  10  CFR  50.59  or 
other  appropriate  control  mechanisms, 
and  may  be  made  without  prior  NRC 
review  and  approval.  In  addition,  the 
affected  structures,  systems, 
components,  or  variables  are  addressed 
in  existing  surveillance  procedures  that 
are  also  subject  to  10  CFR  50.59.  These 
proposed  changes  will  not  impose  or 
eliminate  any  requirements. 

More  restrictive  changes  are  those 
involving  more  stringent  requirements 
compared  to  the  CTS  for  operation  of 
the  facility.  These  more  stringent 
requirements  do  not  result  in  operation 
that  will  alter  assumptions  relative  to 
the  mitigation  of  an  accident  or 
transient  event.  The  more  restrictive 
requirements  will  not  alter  the  operation 
of  process  variables,  structures,  systems, 
and  components  described  in  the  safety 
^alyses. 

tLess  restrictive  changes  are  those 
here  CTS  requirements  are  relaxed, 
located  or  eliminated,  or  new  plant 
operational  flexibility  is  provided.  The 
more  significant  "less  restrictive" 
requirements  are  justified  on  a  case-by- 
case  basis.  When  requirements  have 
been  shown  to  provide  little  or  no  safety 
benefit,  their  removal  from  the  TS  may 
be  appropriate.  In  most  cases, 
relaxations  previously  granted  to 
individual  plants  on  a  plant-specific 
basis  were  the  result  of  (a)  generic  NRC 
actions,  (b)  new  NRC  staff  positions  that 
have  evolved  fi-om  technological 
advancements  and  operating 
experience,  or  (c)  resolution  of  the 
Owners  Groups'  comments  on  the 
Improved  Standard  Technical 
Specifications.  Generic  relaxations 
contained  in  NUREG-1433  were 
reviewed  by  the  staff  and  foimd  to  be 
acceptable  because  they  are  consistent 
with  current  licensing  practices  and 
NRC  regulations.  The  licensee's  design 
will  be  reviewed  to  determine  if  the 
specific  design  basis  and  licensing  basis 
are  consistent  vrith  the  technical  basis 
for  the  model  requirements  in  NUREG- 
1433,  thus,  providing  a  basis  for  these 
revised  TS,  or  if  relaxation  of  the 
requirements  in  the  CTS  is  warranted 
based  on  the  justification  provided  by 
the  licensee. 

These  administrative,  relocation, 
more  restrictive,  and  less  restrictive 
changes  to  the  requirements  of  the  CTS 
do  not  result  in  operations  that  will  alter 
assumptions  relative  to  mitigation  of  an 
analyzed  accident  or  transient  event. 

In  addition  to  the  proposed  changes 
solely  involving  the  conversion,  there 
are  also  changes  proposed  that  are 


differences  to  the  requirements  in  both 
the  CTS  and  the  Standard  Technical 
Specifications  (NUREG-1433),  and 
changes  that  are  in  addition  to  those 
changes  that  are  needed  to  meet  the 
overall  piupose  of  the  conversion.  These 
proposed  changes  are  as  follows: 

1 .  The  test  interval  of  certain 
surveillance  requirements  is  changed 
fi-om  18  months  to  24  months  to  permit 
a  longer  fuel  cycle.  Justification  for  the 
proposed  change  follows  the  guidance 
of  Generic  Letter  91-04,  "Changes  in 
Technical  Specification  Surveillance 
Intervals  to  Accommodate  a  24-Month 
Fuel  Cycle,"  and  includes  a  revision  to 
the  instrument  setpoint  methodology. 

2.  The  requirements  in  CTS  4.2.F  are 
changed  to  allow  6  hours  to  perform 
surveillance  testing  of  the  post-accident 
monitoring  instrumentation  channels 
prior  to  entering  action  statements. 

3.  The  reactor  power  level  at  which 
the  rod  worth  minimizer  is  required  to 
be  operable  (CTS  3.3.L)  is  reduced  bom 
20  percent  to  10  percent  of  rated 
thermal  power. 

4.  The  requirements  (CTS  3.9.G)  for 
the  reactor  protection  system  electric 
power  monitoring  system  assemblies  to 
be  operable  in  Modes  1,  2,  3,  and  also 
Modes  4  and  5  vdth  any  control  rod 
withdrawn,  are  changed  to  only  include 
Modes  1  and  2,  and  also  Mode  5  with 
any  control  rod  withdrawn  fi-om  a  core 
cell  containing  one  of  more  fuel 
assemblies,  to  coincide  with  the 
conditions  where  the  safety  function  is 
required. 

5.  The  requirement  (CTS  3.6.C  Action 
2)  to  trip  one  of  the  recirculation  pumps 
when  the  speed  mismatch  is  not  within 
limits  is  replaced  with  a  requirement  to 
declare  the  loop  with  the  low  flow  "not 
in  operation"  and  take  the  required 
actions  for  that  condition  (e.g.,  use  the 
more  restrictive  core  power  limits  that 
are  required  for  single  loop  operation). 

6.  Tne  fi^quency  for  monitoring 
primary  containment  sump  flow  rate 
(CTS  4.6.H.2  J  is  changed  from  8  to  12 
hours,  which  is  consistent  with  the 
Generic  Letter  88-01,  Supplement  1, 
requirements  to  perform  the 
surveillance  once  every  shift,  not  to 
exceed  12  hours. 

7.  The  CTS  3.5.A  requirement  to 
shutdown  within  7  days  when  both  low,- 
pressure  coolant  injection  subsystems 
are  inoperable  is  being  changed  to 
require  a  shutdown  in  72  hours. 

8.  The  required  nimiber  of  operable 
automatic  depressurization  system 
valves  (CTS  3.5.A.4)  is  reduced  from 
five  to  foiur,  consistent  with  the  safety 
analysis  assumptions. 

9.  The  required  voliune  of  water  in 
the  condensate  storage  tank  in  Modes  4 
and  5  (CTS  3.5.B.l.a.2,  3.5.B.2.b.2,  and 


3.5.C.2.C)  is  reduced  from  140,000 
gallons  to  50,000  gallons. 

10.  The  CTS  4.7.D.4  requirement  that 
the  excess  flow  check  valves  must 
"check  flow"  is  changed  to  require  that 
the  valves  "actuate  to  their  isolation 
position." 

1 1 .  The  required  spent  fuel  storage 
pool  water  level  (CTS  3.10.H)  is 
increased  approximately  9  inches. 

12.  The  required  load  during  the 
diesel  generator  surveillance  tests  (CTS 
4.9.A.2.d,  4.9.A.8.C,  and  4.9.A.8.h)  is 
changed  to  permit  the  diesel  generator 
to  run  fi-om  90-100  percent  of  the 
continuous  load  rating  instead  of  95- 
100  percent  of  the  continuous  load 
rating. 

13.  The  required  voltage  during  the 
die&el  generator  surveillance  tests  (CTS 
4.9.A.2.C,  4.9.A.7,  4.9.A.8.b,  4.9.A.8.d.2. 
4.9.A.8.e,  4.9.A.8.f.2,  and  4.9.A.8.h)  is 
changed  fitim  4160  plus  or  minus  420 
volts  to  4160  plus  or  minus  208  volts. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  March  19,  2001,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  wrritten  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  Part 
2.714  which  is  available  at  the 
Commission's  PubUc  Document  Room, 
located  at  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland  and  accessible  electronically 
through  the  ADAMS  Public  Electronic 
Reading  Room  link  at  the  NRC  Web  site 
(http://www.nrc.gov).  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  nile  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  Part  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 


10758 


Federal  Register / Vol.  66,  No.  33 /Friday,  February  16,  2001 /Notices 


how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors;  (1)  The  nature  of  the 
petitioner's  right  imder  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  fads  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  &ils  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 


A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Dociunent  Room,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland,  by  the 
above  date.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  and  to  Mr.  Edward  J. 
Cullen,  Vice  President,  General  Council, 
300  Exelon  Way,  Kennett  Square, 
Permsylvania  19348,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/ or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  Parts  2.714(a)(l)(iHv)  and 
2.714(d). 

If  a  request  for  a  hearing  is  received, 
the  Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  Parts  50.91  and 
50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  March  3,  2000,  as 
supplemented  by  letters  dated  March 
24,  Jime  5,  July  18,  July  31,  September 
1,  September  22,  October  5,  October  9, 
November  20,  November  30,  and 
December  18,  2000,  which  is  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
located  at  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland,  and  accessible  electronically 
through  the  ADAMS  Public  Electronic 
Reading  Room  link  at  the  NRC  Web  site 
(http://www.nrc.gov). 

Dated  at  Rockville,  Maryland,  this  13th  day 
of  February,  2001. 

For  the  Nuclear  Regulatory  Commission. 
Lawrence  W.  Roaabach, 
Project  Manager,  Sectioa  2,  Project 
Directorate  III,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 
[PR  Doc.  01-3951  Filed  2-15-01;  8:45  am] 

MLUNQCOOC  79aO-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  72-35] 

Energy  Northwest  Issuance  of 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 
Regarding  the  Proposed  Exemption 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC  or  the  Commission) 
is  considering  issuance  of  an  exemption, 
pursuant  to  10  CFR  72.7,  fi-om  the 
provisions  of  10  CFR  72.72(d)  to  Energy 
Northwest  (applicant).  The  requested 
exemption  would  allow  Energy 
Northwest  to  maintain  a  single  set  of 
spent  fuel  records  at  a  records  storage 
facility,  qualified  in  accordance  with 
ANSI  N45.2.9-1974.  for  the 
Independent  Spent  Fuel  Storage 
Installation  (ISFSI)  at  the  Columbia 
Generating  Station  (formerly  known  as 
Washington  Nuclear  Plant  2)  (Docket 
No.  72-35)  in  Benton  County,  WA. 

Environmental  Assessment  (EA) 

Identification  of  Proposed  Action:  By 
letter  dated  December  12,  2000,  Energy 
Northwest  requested  an  exemption  fi-om 
the  requirement  in  10  CFR  72.72(d) 
which  states  in  part  that,  "Records  of 
spent  fuel  and  high  level  radioactive 
waste  in  storage  must  be  kept  in 
duplicate.  The  duplicate  set  of  records 
must  be  kept  at  a  separate  location 
sufficiently  remote  from  the  original 
records  that  a  single  event  would  not 
destroy  both  sets  of  records."  The 
applicant  proposes  to  store  a  single  set 
of  spent  fuel  records  at  a  records  storage 
facility  that  satisfies  the  requirements 
set  forth  in  ANSI  N45.2.9-1974. 

The  proposed  action  before  the 
Commission  is  whether  to  grant  this 
exemption  pursuant  to  10  CFR  72.7. 

Need  for  the  Proposed  Action:  The 
applicant  stated  that,  piursuant  to  10 
CFR  72.140(d),  the  Energy  Northwest 
Operational  Quality  Assurance  (QA) 
Program  Description  will  be  used  to 
satisfy  the  QA  requirements  for  the 
ISFSI.  The  QA  Program  states  that  QA 
records  are  maintained  in  accordance 
with  commitments  to  ANSI  N45.2.9- 
1974.  ANSI  45.2.9-1974  allows  for  the 
storage  of  a  single  set  of  QA  records  in 
a  records  storage  facility  subject  to 
certain  provisions  designed  to  protect 
the  records  from  fire  and  other  adverse 
conditions.  The  applicant  seeks  to 
provide  uniform  and  consistent 
recordkeeping  procedures  and  processes 
for  the  Columbia  Generating  Station  and 
ISFSI  spent  fuel  records.  The  applicant 
states  that  requiring  a  separate  method 
of  record  storage  for  ISFSI  records 
diverts  resources  unnecessarily. 
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ANSI  N45.2.9-1974  provides 
'equirements  for  the  protection  of 
luclear  power  plant  QA  records  against 
legradation.  It  specifies  design 
requirements  for  use  in  the  construction 
of  record  storage  facilities  when  use  of 
a  single  storage  facility  is  desired.  It 
includes  specific  requirements  for 
protection  against  degradation 
mechanisms  such  as  fire,  humidity,  and 
condensation.  The  requirements  in 
ANSI  N45. 2. 9-1974  have  been  endorsed 
by  the  NRC  in  Regulatory  Guide  1.88, 
"Collection,  Storage  and  Maintenance  of 
Nuclear  Power  Plant  Quality  Assurance 
Records,"  as  adequate  for  satisfying  the 
recordkeeping  requirements  of  10  CFR 
Part  50,  Appendix  B.  ANSI  N45.2.9- 
1974  also  satisfies  the  requirements  of 
10  CFR  72.72  by  providing  for  adequate 
maintenance  of  records  regarding  the 
identity  and  history  of  the  spent  fuel  in 
storage.  Such  records  would  be  subject 
to  and  need  to  be  protected  from  the 
same  types  of  degradation  mechanisms 
as  nuclear  power  plant  QA  records. 

Environmental  Impacts  of  the 
Proposed  Action:  Eljjnination  of  the 
requirement  to  store  ISFSI  records  at  a 
duplicate  facility  has  no  impact  on  the 
environment.  Storage  of  records  does 
not  change  the  methods  by  which  spent 
fuel  will  be  handled  and  stored  at  the 
Columbia  Generating  Station  and  ISFSI 
and  does  not  change  the  amoimt  of  any 
effluents,  radiological  or  non- 
radiological,  associated  with  the  ISFSI. 

Alternative  to  the  Proposed  Action: 
Since  there  are  no  environmental 
impacts  associated  with  the  proposed 
action,  alternatives  are  not  evaluated 
other  than  the  no-action  alternative.  The 
alternative  to  the  proposed  action  would 
be  to  deny  approval  of  the  exemption 
and,  therefore,  not  allow  storage  of 
ISFSI  spent  fuel  records  at  a  single 
qualified  record  storage  facility. 
However,  the  environmental  impacts  of 
the  proposed  action  and  the  alteanative 
would  be  the  same. 

jj  Agencies  and  Persons  Consulted:  On 
'January  16,  2001,  Mr.  Richard  Crowley 
of  the  Washington  State  Division  of 
Radiation  Protection,  was  contacted 
regarding  the  environmental  assessment 
for  the  proposed  action  and  had  no 
comments. 

|f  inding  of  No  Significant  Impact 

1 1  The  environmental  impacts  of  the 
proposed  action  have  been  reviewed  in 
accordance  with  the  requirements  set 
forth  in  10  CFR  Part  51.  Based  upon  the 
foregoing  EA,  the  Commission  finds  that 
the  proposed  action  of  granting  an 
exemption  fit)m  10  CFR  72.72(d),  so  that 
Energy  Northwest  may  store  spent  fuel 
records  at  the  ISFSI  in  a  single  record 
storage  facility  which  meets  the 


requirements  of  ANSI  N45. 2.9-1974, 
will  not  sijgnificantly  impact  the  quality 
of  the  human  environment. 
Accordingly,  the  Commission  has 
determined  that  an  environmental 
impact  statement  for  the  proposed 
exemption  is  not  necessary. 

The  request  for  exemption  was 
docketed  under  10  CFR  Part  72,  Docket 
72-35.  For  further  details  with  respect 
to  this  action,  see  the  exemption  request 
dated  December  12,  2000,  which  is 
available  for  public  inspection  at  the 
Conunission's  Public  Docxmient  Room, 
One  White  Flint  North  Building,  11555 
Rockville  Pike,  Rockville  Maryland 
20852,  or  from  the  publicly  available 
records  component  of  NRC's 
agencywide  dociunents  access  and 
management  system  (ADAMS).  ADAMS 
is  accessible  from  the  NRC  web  site  at 
http://www.nrc.gov/NRC/ADAMS/ 
index.html  (the  Public  Electronic 
Reading  Room). 

Dated  at  Rockville,  Maryland,  this  8th  day 
of  February  2001. 

For  the  Nuclear  Regulatory  Commission. 
E.  William  Brach, 

Director,  Spent  Fuel  Project  Office,  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
(FR  Doc.  01-3953  Filed  2-15-01;  8:45  am] 
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NUCLEARfiEGULATORY 
COMMISSION 

[Docket  No.  50-389] 

Florida  Power  &  Light  Company,  et  al.; 
St.  Lucie  Unit  2;  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  an  exemption  from  Title  10, 
Code  of  Federal  Regulations  (10  CFR), 
Part  54,  Section  54.17(c),  for  Facility 
Operating  License  No.  NPF-16,  issued 
to  Florida  Power  &  Light  Company,  et 
al.  (the  licensee),  for  operation  of  the  St. 
Lucie  Unit  2,  located  in  St.  Lucie 
County,  Florida. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  exempt 
the  licensee  from  the  requirement  of  10 
CFR  54.17(c),  which  specifies  that  an 
applicant  (for  the  purposes  of  license 
renewal  the  licensee  is  the  applicant) 
may  apply  for  a  renewed  operating 
license  no  earlier  than  20  years  before 
the  expiration  of  the  operating  license 
currently  in  effect. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for  an 
exemption  dated  October  30,  2000. 


The  Need  for  the  Proposed  Action 

In  accordance  with  10  CFR  54.17(c), 
the  earliest  date  that  the  applicant  could 
apply  for  a  renewed  operating  license 
for  St.  Lucie  Unit  2  would  be  April  6, 
2003.  The  proposed  action  would  allow 
the  applicant  to  file  a  license  renewal 
application  for  St.  Lucie  Unit  2  earlier, 
and  concurrent  with  the  renewal 
application  for  St.  Lucie  Unit  1  which 
has  less  than  20  years  before  expiration 
of  its  current  operating  license  on  March 
1,  201  &.  The  request  seeks  only 
schedular  relaxation  without  any  other 
substantive  reliefs. 

Environmental  Impacts  of  the  Proposed 
Action 

The  NRC  has  completed  its  evaluation 
of  the  proposed  action.  The  exemption, 
if  granted,  will  permit  the  applicant  to 
apply  for  renewal  of  the  St.  Lucie  Unit 
2  license  sooner  than  the  schedule 
specified  by  10  CFR  54.17(c).  When  the 
applicant  does  apply  for  license 
renewal,  the  environmental  impacts  of 
operating  the  St.  Lucie  units  under  the 
renewed  licenses  will  then  be  submitted 
by  the  applicant  and  evaluated  by  the 
staff.  In  short,  granting  of  the  exemption 
will  not  necessitate,  or  lead  to,  changes 
to  the  as-built  plant  design,  or  to 
existing  procedures  at  the  two  St.  Lude 
units. 

The  staff  evaluated  potential 
radiological  environmental  impacts 
associated  with  granting  the  requested 
exemption.  Since  no  plant  design  or 
procedure  changes  will  be  made,  no 
new  accident  causal  mechanisms  would 
be  introduced. 

The  proposed  action  will  not 
significanUy  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  any 
effluents  that  may  be  released  off  site, 
and  there  is  no  significant  increase  in 
occupational  or  public  radiation 
exposure.  Therefore,  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  the  potential 
nonradiological  impacts,  the  proposed 
action  does  not  affect  any  historic  sites. 
The  proposed  action  involves  no  plant 
design  or  procedure  changes,  it  does  not 
increase  or  decrease  noiuradiological 
plant  effluents,  and  has  no  other 
environmental  impact  fit)m  those 
previously  evaluated  by  the  staff  in  the 
Final  Environmental  Statement  (FES) 
for  the  St.  Lucie  Plant  (NUREG-0842). 
Therefore,  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Accordingly,  the  NRC  concludes  that 
there  are  no  significant  environmental 
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impacts  associated  with  the  proposed 
action. 

Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e.,  the  "no-action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  FES. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  January  31,  2001,  the  staff  consulted 
with  Florida  State  official,  William 
Passetti,  Biueau  of  Radiation  Control, 
regarding  the  environmental  impact  of 
the  proposed  action.  The  State  official 
had  no  comments  or  objections. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  enviroimiental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
enviroimiental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's 
request  for  exemption  dated  October  30, 
2000.  Dociunents  may  be  examined, 
and/or  copied  for  a  fee,  at  the  NRC's 
Public  Doc^lment  Room,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland. 
Publicly  available  records  will  be 
accessible  electronically  from  the 
ADAMS  Public  Library  component  on 
the  NRC  Web  site,  http://www.nrc.gov 
(the  Electronic  Reading  Room). 

Dated  at  Rockville,  Maryland,  tliis  12th  day 
of  February  2001. 

For  the  Nuclear  Regulatory  Commission. 
Kahtan  N.  |abbour. 

Senior  Project  Manager,  Section  2,  Project 

Directorate  D,  Division  of  Licensing  Project 

Management,  Office  of  Nuclear  Reactor 

Regulation. 

(FR  Doc.  01-3952  Filed  2-15-01;  8:45  am] 

■LUNG  CODE  7580-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Reactor  Oversight  Process  Initial 
Imptomentation  Evaluation  Panel; 
Meeting  Notice 

Pursuant  to  the  Federal  Advisory 
Committee  Act  of  October  6, 1972  (Pub. 
L.  94-463,  Stat.  770-776)  the  U.S. 
Nuclear  Regulatory  Commission  (NRC), 
on  October  2,  2000,  announced  the 
establishment  of  the  Reactor  Oversight 
Process  Initial  Implementation 
Evaluation  Panel  (IIEP).  The  IIEP 
functions  as  a  cross-disciplinary 
oversight  group  to  independently 
monitor  and  evaluate  the  results  of  the 
first  year  of  implementation  of  the 
Reactor  Oversight  Process  (ROP).  A 
Charter  governing  the  IIEP  functions  as 
a  Federal  Advisory  Committee  was  filed 
with  Congress  on  October  17,  2000,  after 
consultation  with  the  Committee 
Management  Secretariat,  General 
Services  Administration.  The  HEP  will 
hold  its  fourth  meeting  on  February  26- 
27,  2001,  in  the  ACRS  Conference  Room 
T-2B3,  located  at  the  U.S.  Nuclear 
Regulatory  Commission,  11545 
Rockville  Pike,  Rockville,  Maryland. 

The  HEP  meeting  participants  are 
listed  below  along  with  their  affiliation: 
A.  Randolph  Blough— U.S.  Nuclear 

Regulatory  Commission 
R.  William  Borchardt— U.S.  Nuclear 

RegiUatory  Conunission 
Kenneth  Brockman — U.S.  Nuclear 

Regulatory  Commission 
Mary  Ferdig — Ph.  D.  Candidate, 

Organization  Development  Program, 

Benedictine  University;  Ferdig  Inc. 

Organizational  Research  and 

Development 
Steve  Floyd — Nuclear  Energy  Institute 
David  Garchow — ^PSEG  Nuclear  LLC 
Richard  Hill — Southern  Nuclear 

Operating  Company 
Rod  Krich — Commonwealth  Edison 

Company 
Robert  Laurie — California  Energy 

Commission 
James  Moorman,  III — U.S.  Nuclear 

Regulatory  Commission 
Loren  Plisco — U.S.  Nuclear  Regulatory 

Commission 
Steven  Reynolds — U.S.  Nuclear 

Regulatory  Commission 
A.  Edward  Scherer — Southern 

California  Edison  Company 
James  Setser — Georgia  Department  of 

Natural  Resources 
Raymond  Shadis — New  England 

Coalition  on  Nuclear  Pollution 
James  Trapp — U.S.  Nuclear  Regulatory 

Commission 

A  tentative  agenda  of  the  meeting  is 
outlined  as  follows: 


February  26,  2001 

8  a.m. — Introduction/Meeting 

Objectives  and  Goals/Review  of 

Meeting  Minutes  from  January  22- 

23,  2001  Meeting 
8:30  a.m. — Initial  Prioritization  of  Issues 

Identified  Through  the  Panel 
12  p.m. — Lunch 
1  p.m. — Presentations  by  Invited 

Stakeholders: 
— Steve  Floyd  of  the  Nuclear  Energy 

Institute 
— Rich  Janati  of  the  Pennsylvania 

Department  of  Environmental 

Protection 
— David  Lochbaum  of  the  Union  of 

Concerned  Scientists 
5  p.m. — Adjourn 

February  27, 2001  Meeting 

8  a.m. — Recap  of  Previous  Day's 

Meeting/Meeting  Objectives  and 

Goals 
8:30  a.m. — Presentations  by  Invited 

Stakeholders: 
—Victor  Dricks  of  the  NRC  Office  of 

Public  Affairs 
— Scott  Peterson  of  the  Nuclear 

Energy  Institute 
— ^Jenny  Weil  of  McGraw  Hill's  Inside 

NRC 
12  p.m. — Lunch 
1  p.m. — Initial  Prioritization  of  Issues 

Identified  Through  the  Panel 

(continued) 

3  p.m. — Agenda  Planning  Session 

4  p.m. — ^Public  Comments/General 

Discussion 

5  p.m. — Adjourn 

Meetings  of  the  IIEP  are  open  to  the 
members  of  the  public.  Oral  or  written 
views  may  be  presented  by  the  members 
of  the  public,  including  members  of  the 
nuclear  industry.  Persons  desiring  to 
make  oral  statements  should  notify  Mr. 
Loren  R.  Plisco  (Telephone  404/562- 
4501,  e-mail  LRP@nrc.gov)  or  Mr.  John 
D.  Monninger  (Telephone  301/415- 
3495,  e-mail  JDM@nrc.gov)  five  days 
prior  to  the  meeting  date,  if  possible,  so 
that  appropriate  arrangements  can  be 
made  to  allow  necessary  time  during  the 
meeting  for  such  statements.  Use  of  still, 
motion  picture,  and  television  cameras 
will  be  permitted  during  this  meeting. 

Further  information  regarding  topics 
of  discussion;  whether  the  meeting  has 
been  canceled,  rescheduled,  or 
relocated;  and  the  Panel  Chairman's 
nUing  regarding  requests  to  present  oral 
statements  and  time  allotted,  may  be 
obtained  by  contacting  Mr.  Loren  R. 
Plisco  or  Mr.  John  D.  Moiminger 
between  8  a.m.  and  4:30  p.m.  EST. 

IIEP  meeting  transcripts  and  meeting 
reports  will  be  available  from  the 
Commission's  Public  Dociunent  Room. 
Transcripts  will  be  placed  on  the 
agency's  web  page. 
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Dated:  February  12,  2001. 
Andrew  Bates, 

Advisory  Committee  Management  Officer. 
(FR  Doc.  01-3947  Filed  2-15-01;  8:45  am) 
BHJJNG  CODE  TSWHM-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards;  Meeting  Notice 

In  accordance  with  the  purposes  of 
sections  29  and  182b.  of  the  Atomic 
Energy  Act  (42  U.S.C.  2039,  2232b),  the 
Advisory  Committee  on  Reactor 
Safeguards  will  hold  a  meeting  on 
Mardi  1-3,  2001,  in  Conference  Room 
T-2B3, 11545  Rockville  Pike,  Rockville. 
Maryland.  The  date  of  this  meeting  was 
previously  published  in  the  Federal 
Register  on  Friday,  November  17,  2000 
(65  FR  69578). 

Thursday,  March  1,  2001 

8:30  a.m.-8:35  a.m.:  Opening  Remarks  by  the 
ACRS  Chairman— {Open]— The  ACRS 
Chairman  will  make  opening  remarks 
regarding  the  conduct  of  the  meeting. 

8:55  a.m.-lO  a.m.:  RETRAN-3D  Thermal- 
Hydraulic  Transient  Analysis  Code 
(Open/Closed}-The  Committee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  Electric 
Power  Research  Institute  (EFRI)  and  the 
NRC  staff  regarding  the  EFRI  RETRAN- 
3D  thermal-hydraulic  treinsient  analysis 
code,  associated  staff's  Safety  Evaluation 
Report,  and  resolution  of  issues 
previously  raised  by  the  ACRS. 
Note:  A  portion  of  this  session  may  be 

closed  to  discuss  EPRl  proprietary 

information. 

I0:i5  a.m.-ll:45  a.m.:  Interim  Reviewofthe 
License  Renewal  Application  for 
Arkansas  Nuclear  One.  Unit  1  (Open) — 
The  Committee  will  hear  presentations 
by  and  hold  discussions  with 
representatives  of  the  Entergy 
Operations,  Inc.,  and  the  NRC  staff 
regarding  the  license  renewal  application 
for  Arkansas  Nuclear  One,  Unit  1  and  the 
associated  staffs  Safety  Evaluation 
Report. 

12:45  p.m.-2:15  p.m.:  Spent  Fuel  Pool 
Accident  Risk  at  Decommissioning 
Nuclear  Power  Plants  (Open) — ^The 
Committee  will  hear  presentations  by 
and  hold  discussions  with 
representatives  of  the  NRC  staff 
regarding  significant  findings  and 
recommendations  of  the  final  report  on 
spent  fuel  pdol  accident  risk  at 
decommissioning  plants,  new 
developments,  status  of  developing 
proposed  options,  and  related  matters. 

i:30  p.m.-3:45  p.m.:  Management  Directive 
6.4  Associated  with  the  Revised  Generic 
Issue  Process  (Open) — The  Committee 
will  hear  presentations  by  and  hold 
discussions  with  representatives  of  the 
NRC  staff  regarding  Management 


Directive  6.4  related  to  the  Revised 
Generic  Issue  process,  results  of  the  case 
study  performed  to  determine  the 
effectiveness  of  using  the  Management 
Directive  to  implement  the  revised 
Generic  Issue  process,  and  related 
matters. 
4  p.m.-7  p.m.:  Discussion  of  Proposed  ACRS 
Reports  (Open) — The  Committee  will 
discuss  proposed  ACRS  reports  on  the 
NRC  Safety  Research  Program  and  on 
Regulatory  Effectiveness  of  the 
Anticipated  Transients  Without  Scram 
(ATWS)  Rule. 

Friday,  March  2,  2001 

8:30  a.m.-8:35  a.m.:  Opening  Remarks  by  the 
ACRS  Chairman  (Open)— The  ACRS 
Chairman  will  make  opening  remarks 
regarding  the  conduct  of  the  meeting. 

8:35  a.m.-9:45  a.m.:  British  Nuclear  Powered 
Submarine  Incident  (Closed) — The 
Committee  will  hear  presentations  by 
and  hold  discussions  with 
representatives  of  the  DOD/DOE  Naval 
Reactors  regarding  the  recent  incident  on 
the  British  Nuclear  Powered  Submarine 
(HMS  TIRELESS). 
Note:  This  session  will  be  closed  to  discuss 

information  classified  "Confidential — 

Restricted  Data — Government  Sensitive". 

10  a.m.-ll:30  a.m.:  Operating  Event  at  V.C. 
Summer  Nuclear  Station  (Open) — The 
Committee  will  hear  presentations  by 
and  hold  discussions  with 
representatives  of  the  NRC  staff 
regarding  the  October  7,  2000  incident  at 
the  V.C.  Summer  Nuclear  Station, 
involving  degraded  reactor  coolant 
system  pressure  boundary,  findings  and 
conclusions  resulting  from  the  staff's 
investigation  of  the  incident,  and 
corrective  actions  taken  by  the  licensee 
and  industry  organizations. 

11:30  a.m.-ll:45  a.m.:  Trip  Report  (Open)— 
The  Committee  will  hear  a  trip  report  on 
the  Nuclear  Energy  Institute  (NEI)  Fire 
Protection  forum  held  in  San  Diego  on 
February  5-7,  2001. 

1  p.m.-l:30  p.m.:  Subcommittee  Report 

(Open)--Report  by  the  Chairmen  of  the 
Plant  Operations  and  Reliability  and 
Probabilistic  Assessment  Subcommittees 
regarding  the  South  Texas  Project 
Exemption  Request  that  was  discussed 
during  a  meeting  on  February  21,  2001. 
1:30  p.m.-2  p.m.:  Future  ACRS  Activities/ 
Report  of  the  Planning  and  Procedures 
Subcommittee  (Open)— The  Committee 
will  discuss  the  recommendations  of  the 
Planning  and  Procedures  Subcommittee 
regarding  items  proposed  for 
consideration  by  the  full  Committee 
during  future  meetings.  Also,  it  will  hear 
a  report  of  the  Planning  and  Procedures 
Subcommittee  on  matters  related  to  the 
conduct  of  ACRS  business,  and 
organizational  and  personnel  matters 
relating  to  the  ACRS. 

2  p.m.-2:15  p.m.:  Reconciliation  of  ACRS 

Comments  and  Recommendations 
(Open) — The  Committee  will  discuss  the 
responses  fix)m  the  NRC  Executive 
Director  for  Operations  (EDO)  to 
comments  and  recommendations 
included  in  recent  ACRS  reports  and 


letters.  The  EDO  responses  are  expected 
to  be  made  available  to  the  Committee 
prior  to  the  meeting. 

2:15  p.m.-3  p.m.:  Break  and  Preparation  of 
Draft  ACRS  Reports  (Open) — Cognizant 
ACRS  members  will  prepare  draft 
reports,  as  needed,  for  consideration  by 
the  full  Committee. 

3  p.m.-7  p.m.:  Discussion  of  Proposed  ACRS 
Reports  (Open)— The  Committee  will 
discuss  proposed  ACRS  reports. 

Saturday,  March  3,  2001 

8:30  a.m.-12:30  p.m.:  Proposed  ACRS 
Reports  (Open)— The  Committee  will 
continue  its  discussion  of  proposed 
ACRS  reports. 
12:30  p.m.-l  p.m.:  Miscellaneous  (Open) — 
The  Committee  will  discuss  matters 
related  to  the  conduct  of  Committee 
activities  and  matters  and  specific  issues 
that  were  not  completed  during  previous 
meetings,  as  time  and  availability  of 
information  permit. 
Procedures  for  the  conduct  of  and 
participation  in  ACRS  meetings  were 
published  in  the  Federal  Register  on  October 
11,  2000  (65  FR  60476).  In  accordance  with 
these  procedures,  oral  or  written  views  may 
be  presented  by  members  of  the  public, 
including  representatives  of  the  nuclear 
industry.  Electronic  recordings  will  be 
permitted  only  during  the  open  portions  of 
the  meeting  and  questions  may  be  asked  only 
by  members  of  the  Committee,  its 
consultants,  and  staff.  Persons  desiring  to 
make  oral  statements  should  notify  Mr.  James 
E.  Lyons,  ACRS,  five  days  before  the  meeting, 
if  possible,  so  that  appropriate  arrangements 
can  be  made  to  allow  necessary  time  during 
the  meeting  for  such  statements.  Use  of  still, 
motion  picture,  and  television  cameras 
during  the  meeting  may  be  limited  to 
selected  portions  of  the  meeting  as 
determined  by  the  Chairman.  Information 
regarding  the  time  to  be  set  aside  for  this 
purpose  may  be  obtained  by  contacting  Mr. 
James  E.  Lyons  prior  to  the  meeting.  In  view 
of  the  possibility  that  the  schedule  for  ACRS 
meetings  may  be  adjusted  by  the  Chairman 
as  necessary  to  facilitate  the  conduct  of  the 
meeting,  persons  planning  to  attend  should 
check  with  Mr.  James  E.  Lyons  if  such 
rescheduling  would  result  in  major 
inconvenience. 

In  accordance  with  Subsection  10(d)  P.L 
92-463, 1  have  determined  that  it  is  necessary 
to  close  a  portion  of  this  meeting  noted  above 
to  discuss  proprietary  information  per  5 
U.S.C.  552b(c)(4),  and  information  classified 
"Confidential — Restricted  Data — Government 
Sensitive"  per  5  U.S.C.  552b(c)(l)  and  (4). 

Further  information  regarding  topics  to  be 
discussed,  whether  the  meeting  has  been 
canceled  or  rescheduled,  the  Chairman's 
ruling  on  requests  for  the  opportunity  to 
present  oral  statements,  and  the  time  allotted 
therefore  can  be  obtained  by  contacting  Mr. 
James  E.  Lyons  (telephone  301-415-7371). 
between  7:30  a.m.  and  4:15  p.m.,  EST. 

ACRS  meeting  agenda,  meeting  transcripts, 
and  letter  reports  are  available  for 
downloading  or  viewing  on  the  internet  at 
http://www.nrc.gov/ACRSACNW. 

Videoteleconferencing  service  is  available 
for  observing  open  sessions  of  ACRS 
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meetings.  Those  wishing  to  use  this  service 
for  observing  ACRS  meetings  should  contact 
Mr.  Theron  Brown,  ACRS  Audio  Visual 
Technician  (301-415-8066).  between  7:30 
a.m.  and  3:45  p.m..  EST.  at  least  10  days 
before  the  meeting  to  ensure  the  availability 
of  this  service.  Individuals  or  organizations 
requesting  this  service  will  be  responsible  for 
telephone  line  charges  and  for  providing  the 
equipment  facilities  that  they  use  to  establish 
the  videoteleconferencing  link.  The 
availability  of  videoteleconferencing  services 
is  not  guaranteed. 

Dated:  February  12,  2001. 
Andrew  L.  Bates, 

Advisory  Committee  Management  Officer. 
(FR  Doc.  01-3946  Filed  2-15-01;  8:45  am] 

BMJJNG  CODE  7SaO-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards,  Sut>committee  Meeting  on 
Planning  and  Procedures;  Notice  of 
Meeting 

The  ACRS  Subcommittee  on  Planning 
and  Procedures  will  hold  a  meeting  on 
February  28,  2001.  Room  T-2B1, 11545 
Rockville  Pike.  Rockville.  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance,  with  the  exception  of 
a  portion  that  may  be  closed  pursuant 
to  5  U.S.C.  552b(c)  (2)  and  (6)  to  discuss 
organizational  and  personnel  matters 
that  relate  solely  to  internal  personnel 
rules  and  practices  of  ACRS.  and 
information  the  release  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday,  February  28,  2001—10 
a.m.  Until  the  Conclusion  of  Business 

The  Subcommittee  will  discuss 
proposed  ACRS  activities  and  related 
matters.  The  purpose  of  this  meeting  is 
to  gather  information,  analyze  relevant 
issues  and  facts,  and  to  formulate 
proposed  positions  and  actions,  as 
appropriate,  for  deliberation  by  the  full 
Gommittee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  person  named 
below  five  days  prior  to  the  meeting,  if 


possible,  so  that  appropriate 
arrangements  can  be  made. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  canceled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements,  and  the  time  allotted 
therefor  can  be  obtained  by  contacting 
the  cognizant  ACRS  staff  person,  Dr. 
John  T.  Larkins  (telephone:  301/415- 
7360)  between  7:30  a.m.  and  4:15  p.m. 
(EST).  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  one  or  two  working 
days  prior  to  the  meeting  to  be  advised 
of  any  changes  in  schedule,  etc.,  that 
may  have  occtirred. 

Dated:  February  8.  2001. 
James  E.  Lyons. 

Associate  Director  for  Technical  Support. 
ACRS/ACNW. 

IFR  Doc.  01-3948  Filed  2-15-01;  8:45  am) 
MLUNG  COOE  TSWMn-P 


NUCLEAR  REGULATORY 
COMMISSION 

Public  Workshop  on  Risic-lnformed 
Regulation  implementation  Plan 
(Reactor  Safety  Arena) 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  workshop. 

■• — 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  will  host  a  public 
workshop  to  provide  an  opportunity  for 
a  discussion  of  the  NRC's  Risk-Informed 
Regulation  hnplementation  Plan 
(RIRIP).  The  NRC  issued  a  notice  of 
availability  and  request  for  public 
comment  on  the  RIRIP  in  the  Federal 
Register  on  December  21.  2000.  This 
workshop  will  focus  on  activities 
associated  with  regulating  nuclear 
reactors. 

DATES:  The  workshop  will  be  held  on 

Thursday.  March  15,  2001  from  1:30 

p.m.  to  4:30  p.m. 

AOOftESSES:  Capital  Hilton  Hotel,  16th 

and  K  Streets.  NW.,  Washington.  DC 

20036. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stewart  Magruder.  Office  of  Nuclear 
Reactor  Regulation.  U.S.  Nuclear 
Regulatory  Conunission,  Washington, 
DC  20555,  telephone:  (301)  415-3139. 
email:  slml@nrc.gov. 
SUPPt-EMENTARY  INFORMATION:  The  NRC's 
1995  policy  statement  on  the  use  of 
probabilistic  risk  assessment  provided 
the  Commission's  expectation  on  the 
use  of  risk  information  in  its  regulatory 
activities.  The  RIRIP  provides  guidance 


and  describes  the  staff's  plans  for 
applying  criteria  to  select  regulatory 
requirements  and  practices  to  risk- 
inform,  risk-informing  those 
requirements  and  practices,  and 
developing  the  necessary  data,  methods, 
guidance,  and  training.  "The  RIRIP  is 
also  intended  to  explain  the  agency's 
activities,  philosophy,  and  approach  to  ' 
risk-informed  regulatory  policy  to 
internal  and  external  stakeholders.  The 
RIRIP  is  available  on  the  NRC  web  site 
at  http://www.nrc.gov/RES/ 
riskinfreg.htm. 

The  purpose  of  this  workshop  is  to 
discuss  comments  received  in  response 
to  the  December  21,  2000.  notice  in  the 
Federal  Register  and  to  provide  for  an 
exchange  of  information  with  all 
stakeholders  regarding  the  staffs  efforts 
to  risk-inform  its  regulatory 
requirements  and  practices.  Although 
comments  are  welcome  on  the  entire 
RIRIP,  this  workshop  will  focus  on  the 
implementation  activities  in  the  reactor 
safety  arena  portion  of  the  RIRIP  (Part  2, 
Chapter  1.) 

As  noted  in  the  December  21.  2000, 
feedback  is  especially  requested  on  the 
following  specific  questions — 

1.  Does  the  RIRIP  include  information 
activities  that  should  not  be 
undertaken?  ff  so.  why  not? 

2.  Does  the  RIRIP  omit 
implementation  activities  that  should  be 
undertaken?  Describe  such  activities 
and  why  they  should  be  undertaken. 

3.  How  should  the  NRC  measure  its 
success  in  Implementing  risk-informed 
regulation? 

4.  Is  the  pace  for  implementing  risk- 
informed  regulation  about  right,  or  is  it 
too  fast  or  too  slow? 

5.  Are  there  concerns  about  the 
agency's  ability  to  maintain  safety  while 
implementing  risk-informed  regulation? 
ff  so,  describe  the  concerns  and.  if 
possible,  their  basis. 

6.  How  can  risk-informed  regulation 
increase  public  confidence? 

7.  Are  the  screening  criteria  clear  and 
sufficient?  If  applied  properly,  would 
they  result  in  identifying  those  activities 
amenable  for  transition  to  risk-informed 
regulation? 

8.  Will  the  implementation  activities 
described  in  the  RIRIP  appropriately 
improve  regulatory  efficiency, 
effectiveness,  and  realism? 

9.  Other  than  requests  such  as  this  for 
written  comment  and  a  public 
workshop,  how  can  stakeholder 
participation  in  risk-informed  regulation 
be  enhanced? 

10.  What  communication  activities 
would  be  desired  to  describe  risk- 
informed  regulation?  What  other 
interactions  would  be  useful  to  provide 
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input  to,  and  understanding  of,  risk- 
informed  regulation? 

Preliminary  Agenda 

1:30-2 

Introduction — purpose,  agenda:  NRC 
2-3 

Presentations  summarizing  comments 
on  RIRIP:  Various  Stakeholders 
3-3:15 

Break 
3:15^:15 

Open  discussion:  All 
4:15-4:30 

Closing  Remarks/ AdjoiuTi:  NRC 

Dated  at  Rockville,  Maryland,  this  7th  day 
of  February  2001. 

For  the  Nuclear  Regulatory  Commission. 

Cyntliia  A.  Carpenter, 

Chief.  Generic  Issues,  Environmental, 
Financial  and  Rulemaking  Branch,  Division 
of  Regulatory  Improvement  Programs,  Office 
of  Nuclear  Reactor  Regulation. 
IFR  Doc.  01-3825  Filed  2-15-01;  8:45  am] 
BILUNG  CODE  7500-01-P 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  SutMnitted  for  0MB 
Review 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35).  the  Railroad 
Retirement  Board  (RRB)  has  submitted 
the  following  proposal(s)  for  the 
collection  of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

Summary  of  Proposal(s) 

(1)  Collection  title:  Public  Service 
Pension  Questionnaires. 

(2)  Form(s)  submitted:  G-208,  G-212. 

(3)  OMB  Number:  3220-0136. 

(4)  Expiration  date  of  current  OMB 
clearance:  3/30/2001. 

(5)  Type  of  request:  Revision  of  a 
currently  approved  collection. 

(6)  Respondents:  Individuals  or 
Households. 

(7)  Estimated  annual  number  of 
respondents:  2,700. 

(8)  Total  annual  responses:  2,700. 

(9)  Total  annual  reporting  hours:  475. 

(10)  Collection  description:  A  spouse 
or  survivor  annuity  under  the  Railroad 
Retirement  Act  may  be  subjected  to  a 
reduction  for  a  public  service  pension. 
The  questionnaires  obtain  Information 
needed  to  determine  if  the  reduction 
applies  and  the  amount  of  such 
reduction. 

AOOmONAL  INFORMATION  OR  COMMENTS: 

Copies  of  the  forms  and  supporting 
documents  can  be  obtained  from  Chuck 
Mierzwa,  the  agency  clearance  officer 


(312-751-3363).  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald  J.  Hodapp.  Railroad 
Retirement  Board,  844  North  Rush 
Street.  Chicago.  Illinois.  60611-2092 
and  the  OMB  reviewer,  Joe  Lackey  (202- 
395-7316),  Office  of  Management  and 
Budget,  Room  10230,  New  Executive 
Office  Building.  Washington,  DC  20503. 

Chuck  Mierzwa, 

Clearance  Officer. 

[FR  Doc.  01-3974  Filed  2-15-01;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-27343] 

Filings  Under  ttie  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
("Act") 

February  9,  2001. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  under  the  Act.  All 
interested  persons  are  referred  to  the 
application(s)  and/ or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendment(s)  is/are  available  for 
public  inspection  through  the 
Conunission's  Branch  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
March  6,  2001,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549-0609.  and  serve 
a  copy  on  the  relevant  applicant(s)  and/ 
or  declarant(s)  at  the  address(es) 
specified  below.  Proof  of  service  (by 
affidavit  or,  in  the  case  of  an  attorney  at 
law.  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  hearing 
should  identiiy  specifically  the  issues  of 
facts  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  March  6.  2001,  the 
application(s)  and/ or  declaration(s).  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

CMS  Energy  Corporation  (70-9843) 

CMS  Energy  CorporaUon  ("CMS 
Energy"),  Fairlane  Plaza  South.  330 
Town  Center  Drive.  Suite  1100. 
Dearborn,  Michigan  48126,  a  Michigan 
public-utility  holding  company 
claiming  exemption  under  section 


3(a)(1)  of  the  Act  by  rule  2.  has  filed  an 
application  under  sections  9(a)(2j  and 
10  of  the  Act. 

CMS  Energy  proposed  to  acquire 
indirectly,  through  Consumers  Energy 
Company  ("Consiuners  Energy"),  its 
public  utility  subsidiary,  all  of  the 
voting  securities  of  Michigan  Electric 
Transmission  Company  ("Michigan 
Transco").  a  currently  inactive  Michigan 
corporation.  In  exchange  for  these 
voting  securities.  Consumers  Energy 
intends  to  transfer  its  ownership  interest 
in  certain  transmission  facilities 
("Transmission  Assets")  to  Michigan 
Transco  ("Transfer").  The  Transmission 
Assets,  which  will  be  transferred  at  their 
actual  depreciated  value,  consist  of: 
transmission  lines  (including  towers, 
poles,  and  conductors);  transformers 
with  voltage  ratings  of  120kV  and  above; 
generation  tie  lines  fivm  the 
transmission  grid  to  the  point  of 
connection  to  the  generator  step-up 
transformers;  associated  voltage  control 
devices  and  power  flow  control  devices; 
associated  transmission  substations;  and 
spare  transmission  equipment.  Upon 
acquiring  the  Transmission  Assets. 
Michigan  Transco  wi]l  become  a  public- 
utility  company  within  the  meaning  of 
the  Act. 

CMS  Energy  states  that  the  Transfer  is 
designed  to  allow  Consumers  Energy,  in 
the  future,  either  to  sell  its  transmission 
system  to  an  unaffiliated  third-party  or 
transfer  control  of  it  to  a  regional 
transmission  organization.  It  is  stated 
that  the  formation  of  Michigan  Transco 
is  expected  to  create  synergies  that 
result  in  better  regional  traJnsmission 
service.  Consumers  Energy  states  that  it 
intends  to  continue  to  provide  electric 
generation  and  distribution  services  to 
retail  customers. 

After  the  Transfer.  Consumers  Energy 
will  claim,  and  CMS  Energy  will 
continue  to  claim,  exemption  from 
registration  by  rule  2,  imder  sections 
3(a)(2)  and  3(a)(1)  of  the  Act, 
respectively. 

Ameren  Corporation,  et  al.  (70-9805) 

Ameren  Corporation  ("Ameren"),  a 
registered  holding  company,  and  its  two 
wholly  owned  combination  gas  and 
electric  utility  subsidiaries.  Union 
Electric  Company  ("UE"),  both  located 
at  1901  Chouteau  Avenue,  St.  Louis. 
Missouri  63103,  and  Central  Illinois 
Public  Service  Company  ("CIPS").  607 
East  Adams  Street.  Springfield,  Illinois 
62739  (collectively,  "Applicants"),  have 
filed  an  application-declaration  under 
sections  6(a),  7,  9(a).  10,  12(b),  12(c), 
12(d)  and  12(f)  of  the  Act  and  rules  43, 
44.  45.  46  and  54  imder  the  Act. 

Ameren  owns  all  of  the  issued  and 
outstanding  common  stock  of  UE  and 
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OPS.  Together,  UE  and  OPS  provide 
retail  and  wholesale  electric  service  to 
approximately  1.5  million  customers 
and  retail  natural  gas  service  to 
approximately  300,000  customers  in 
Missouri  and  Illinois.  UE  owns  and 
operates  certain  utility  assets  and 
provides  electric  service  and  natural  gas 
service  in  both  Missovui  and  Illinois. 
Authorization  is  sought  for  certain 
transactions  ("Asset  Transfer")  that 
would  result  in  the  acquisition  by  CIPS 
of  UE's  electric  transmission  assets  in 
Illinois  other  than  those  associated  with 
UE's  Venice,  Illinois  generating  plant 
and  UE's  electric  distribution  assets  in 
Illinois  ("T&D  Assets"),  and  UE's  retail 
gas  distribution  facilities  in  Illinois 
("Gas  Facilities  "  and  together  with  T&D 
Assets,  "Acquired  Assets").  In 
connection  with  the  Asset  Transfer, 
CIPS  would  assiune  certain  obligations 
of  UE  that  are  associated  with  the 
Acquired  Assets. 

Applicants  propose  to  transfer 
approximately  one-half  of  the  Acquired 
Assets  ("Transferred  Assets")  from  UE 
directly  to  CIPS  in  return  for  a 
promissory  note  to  be  issued  by  CIPS  in 
an  amount  equal  to  approximately  one- 
half  of  the  total  net  book  value  of  the 
Acquired  Assets,  net  of  liabilities.^  The 
promissory  note  would  have  a  market 
rate  of  interest  based  on  interest  rates 
charged  for  generally  comparable 
unsecured  five-year  notes  issued  by 
companies  whose  credit  quality  and 
bond  ratings  are  comparable  to  those  of 
CIPS.  Applicants  state  that  the  initial 
term  of  the  promissory  note  would  be 
five  years. 

The  remaining  balance 
(approximately  one-half)  of  the 
Acquired  Assets  ("Dividend  Assets") 
and  associated  liabilities  would  be 
transferred  by  a  dividend  from  UE  to 
Ameren  and  the  subsequent 
contribution  of  those  assets  and 
associated  liabilities  by  Ameren  to 
CIPS.2  Upon  the  Asset  Transfer,  CIPS 
would  assume  responsibility  for  serving 
electric  and  gas  customers  in  Illinois 
that  are  currently  served  by  UE,  and  UE 
would  no  longer  provide  regulated 
utility  services  in  Illinois.  "The  result  of 
the  Asset  Transfer  would  be  to 
consolidate  the  utility  operations  of 
Ameren  in  Illinois  in  a  single  entity. 

Specifically,  Applicants  request 
authorization  for:  (1)  UE  to  transfer  the 
Transferred  Assets  directly  to  CIPS;  (2) 
UE  to  transfer  the  Dividend  Assets  to 
Ameren  through  an  in-kind  dividend  on 
its  common  stock;  (3)  Ameren  to 


contribute  the  Dividend  Assets  to  CIPS 
by  making  a  capital  contributions  to 
CIPS;  (4)  CIPS  to  acquire  the  Acquired 
Assets;  (5)  CIPS  to  assiune  certain 
liabilities  of  UE  that  are  associated  with 
the  Acquired  Assets, ^  and  to  issue  a 
subordinated  promissory  note  in  an 
amoimt  equal  to  the  book  value  of  the 
Transferred  Assets  to  UE  as  payment  for 
the  Transferred  Assets;  and  (6)  UE  to 
acquire  and  hold  the  promissory  note  to 
be  issued  by  CIPS. 

Applicants  note  that  separate  filings 
have  been  made  with  the  Illinois 
Commerce  Commission  relating  to 
transfer  of  the  T&D  Assets  and  to 
transfer  of  the  Gas  Facilities.  As  a  result, 
it  is  possible  that  the  transfer  may  not 
coincide.  If  this  is  the  case.  Applicants 
contemplate  the  Asset  Transfer  would 
take  place  in  two  stages  with  the 
exchange  of  two  separate  promissory 
notes.  The  promissory  note  associated 
with  transfer  of  the  T&D  Assets  only 
would  be  approximately  $46  million 
and  the  dividend  would  be 
approximately  $46  million.  Conversely, 
the  promissory  note  associated  with 
transfer  of  the  Gas  Facilities  only  would 
be  approximately  $5  million  and  the 
related  dividend  would  approximately 
$5  million. 

Applicants  state  that  the  Asset 
Transfer  would  simply  regulation  of  UE 
by  eliminating  regulatory  jurisdiction  of 
the  Illinois  Commerce  Commission  over 
its  activities.  Applicants  further  state 
that  by  transferring  responsibility  for 
serving  certain  retail  electric  service 
customers  in  Illinois  from  UE  to  CIPS, 
the  Asset  Transfer  also  would  enable  UE 
to  meet  its  obligations  to  provide 
electric  service  in  the  next  few  years 
without  acquiring  additional  generation 
facilities  and  alleviate  UE's  projected 
electric  generation  capacity  deficit  in  a 
maimer  beneficial  to  its  Missouri  retail 
electric  service  customers.  Applicants 
state  that  the  combination  of  the  utility 
assets  of  UE  in  Illinois  with  the  utility 
assets  of  CIPS  would  result  in 
efficiencies  and  economies  through 
elimination  of  duplicative  regulatory 
burdens,  and  would  produce  savings  for 
the  benefit  of  the  public,  consumers  and 
investors  of  CIPS. 

The  Southern  Company  (70-8789) 

The  Southern  Company  ("Southern"), 
270  Peachtree  Street,  N.W.,  Atlanta, 
Georgia  30303,  a  registered  holding 


•  The  estimated  net  book  value  of  the  Transferred 
Assets  is  approximately  S51  million. 

^The  estimated  net  book  value  of  the  Dividend 
Assets  is  approximately  S51  million. 


^  UE  would  also  assign  all  related  obligations  to 
CIPS.  including  the  certificates  of  public 
convenience  and  necessity  granted  by  the  Illinois 
Commerce  Commission,  environmental  permits  and 
obligations,  all  municipal  and  county  franchises, 
labor  agreements  (as  applicable),  and  any  other 
relevant  agreements  that  exist  as  of  the  transfer 
date. 


company,  has  filed  a  post-effective 
amendment  under  sections  6(a)  and  7  of 
the  Act  and  rules  53  and  54  under  the 
Act,  to  a  previously  filed  application- 
fipf  Iflrstion 

By  order  idated  March  13, 1996  (HCAR 
No.  26489),  Southern  was  authorized  to 
issue  and  sell,  from  time  to  time  through 
April  1,  2001,  short-term  and/or  term- 
loan  notes  (together,  "Notes")  and/or 
commercial  paper  ("Commercial 
Paper")  in  an  aggregate  principal 
amount  not  to  exceed  $2  billion 
outstanding  at  any  time.  At  December 
31,  2000,  Southern  had  Commercial 
Paper  and  Notes  evidencing  bank 
borrowings  in  an  aggregate  principal 
amount  of  $558,000,000.  Southern  now 
proposes  to  extend  its  authority  to  issue 
the  Notes  and/or  Commercial  Paper  to 
April  1,  2008  ("Authorization  Period"). 
The  aggregate  principal  amount  of  Notes 
and  Commercial  Paper,  including  the 
amount  presently  outstanding,  will  not 
exceed  $2  billion  at  any  time  diuing  the 
Authorization  Period.  All  Notes  and 
Commercial  Paper  are  unseciired. 

Southern  proposes  to  effect  short-term 
and  term-loan  borrowings  from  one  or 
more  lending  institutions  ("Banks"). 
These  borrowings  will  be  evidenced  by 
either  Notes,  dated  as  of  the  date  of  the 
borrowings,  and  maturing  not  more  than 
seven  years  after  the  date  of  issue,  or 
"grid"  Notes,  evidencing  all  outstanding 
borrowings  from  each  lender,  dated  as 
of  the  date  of  the  initial  borrowings,  and 
maturing  in  not  more  than  seven  years 
after  the  date  of  issue.  Southern 
proposes  that  it  may  provide  that  Notes 
may  not  be  prepayable,  or  that  it  may  be 
prepaid  with  payment  of  a  premium 
that  is  not  in  excess  of  the  stated  interest 
rate  on  the  Note  to  be  prepaid. 
Borrowings  from  Banks  will  be  at:  (1) 
The  prevailing  rate  offered  to  corporate 
borrowers  of  similar  quality,  which  will 
not  exceed  the  prime  rate,  (2)  the 
London  Interbank  Offered  Rate  plus  up 
to  three  percent  or  (3)  a  rate  not  to 
exceed  the  prime  rate  to  be  established 
by  bids  obtained  from  lenders  prior  to 
a  proposed  borrowing. 

Southern  may  pay  a  commitment  fee 
based  upon  the  imused  portion  of  each 
Bank's  commitment.  The  total  fee  is 
determined  by  multiplying  the  unused 
portion  of  the  Bank's  commitment  by  up 
to  one-half  of  one  percent. 
Compensating  balances  may  be  used  in 
lieu  of  fees  to  compensate  certain  Banks. 

Southern  proposes  to  issue 
Commercial  Paper  in  the  form  of 
promissory  notes  with  varying 
maturities  not  to  exceed  one  year.  These 
maturities  may  be  subject  to  extension 
to  a  final  matxuity  not  to  exceed  390 
days.  Actual  maturities  will  be 
determined  by  market  conditions,  the 
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effective  interest  costs  and  Southern's 
anticipated  cash  flow,  including  the 

Eceeds  of  other  borrowings,  at  the 
e  of  issuance.  Commercial  paper  will 
ssued  in  denominations  of  not  less 
than  $50,000  and,  by  their  terms,  will 
not  be  prepayable  prior  to  matiuity. 

1    Southern  proposes  to  sell  the 
Commercial  Paper  directly  or  through  a 
pealer  or  dealers.  The  discount  rate  (or 
the  interest  rate),  including  any 
commissions,  wiU  not  be  in  excess  of 
the  discount  rate  per  annum  (or 
equivalent  interest  rate)  prevailing  at  the 
date  of  issuance  for  Commercial  Paper 
of  comparable  quality  and  matxmty  sold 
to  Commercial  Paper  dealers. 

No  commission  or  fee  will  be  payable 
in  connection  with  the  issuance  and 
sale  of  Commercial  Paper,  except  for  a 
commission,  payable  to  the  dealer,  not 
to  exceed  one-eighth  of  one  percent  per 
annimi  in  respect  of  Commercial  Paper 
sold  through  the  dealer  as  principal. 
The  dealer  will  reoffer  this  Commercial 
Paper  at  a  discoimt  rate  up  to  one-eighth 
of  one  percent  per  aimtun  less  than  the 
prevailing  discount  rate  to  the  issuer  or 
at  an  equivalent  cost  if  sold  on  an 
interest-bearing  basis. 

Southern  proposes  to  use  the 
proceeds  of  the  Notes  and  Commercial 
Paper  to  (1)  acquire  the  seciorities  of 
companies  in  transactions  either 
authorized  in  separate  proceedings  or 
exempt  from  the  Act,  (2)  fund  additional 
investments,  directly  or  indirectly,  in 
one  or  more  exempt  wholesale 
generators  ("EWGs"),  as  defined  in 
section  32  of  the  Act,  foreign  utility 
companies  ("FUCOs"),  as  defined  in 
section  33  of  the  Act,  or  exempt 
telecommimi cations  companies,  as 
defined  in  section  34  of  the  Act,  (3) 
provide  bridge  financing  for  other 
equity  investments  in  Southern's 
wholesale  generation  subsidiary  or  (4)  to 
pay  for  environmental  and  other 
contingencies. 

Any  short-term  borrowings 
outstanding  after  March  31,  2008  will  be 
retired  from  internal  sources  of  cash  or 
the  proceeds  of  financings  approved  in 
separate  filings,  refinancings  of  EWG 
and  FUCO  indebtedness  on  a  non- 
recourse basis  and  other  distributions 
from  EWGs  and  FUCOs. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  01-3916  Filed  2-15-01;  9:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43949;  RIe  No.  SR-NSCC- 
00-13] 

Self-Regulatory  Organizations; 
National  Securities  Clearing 
Corporation;  Notice  of  Filing  and 
immediate  Effectiveness  of  a  Proposed 
Rule  Change  Revising  NSCC 
Procedures 

February  9,  2001. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
November  22,  2000,  the  National 
Seciirities  Clearing  Corporation 
("NSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
and  on  December  15,  2000,  amended  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  NSCC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  revises 
NSCC's  Procedures  to  provide  that 
locked-in  trade  data  for  fixed  income 
securities  will  be  reflected  on  Bond 
Contract  Lists  and  fiond  Supplemental 
Contract  Lists. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NSCC  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements.^ 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Ruje 
Change 

The  purpose  of  the  proposed  rule 
filing  is  to  make  a  technical  correction 
to  NSCC's  Procedures  to  provide  that 
locked-in  trade  data  for  fbced  income 
securities,  as  reported  by  qualified 
special  representatives  ("QSRs")  3  and 


ser\'ice  bureaus,  will  be  reflected  on 
Bond  Contract  Lists. 

NSCC  Rule  39  provides  that  NSCC 
members  have  the  ability  to  submit 
equity  and  fixed  income  trade  data  on 
a  locked-in  basis  on  behalf  of  others 
through  NSCC's  Special  Representative/ 
QSR  input  mechanism.  Currently.  NSCC 
only  receives  such  locked-in  trade  data 
for  over-the-counter  ("OTC")  equity 
securities,  and  such  trades  are  reported 
on  T  Contracts  Lists  and  T  +  1  Locked- 
In  Contract  Lists.* 

Because  NSCC  now  expects  to  receive 
QSR  locked-in  data  for  fixed  income 
transactions,  NSCC  is  proposing  to  add 
subparagraph  (i)  to  its  Procedure 
n(D)(l).  This  new  paragraph  will  state 
that  licked-in  trade  data  reported  by 
QSR  and  service  bureaus  will  be 
reflected  on  Bond  Contract  Lists,  which 
are  available  on  the  morning  of  T  +  1 , 
and  on  Bond  Supplemental  Contract 
Lists,  which  are  available  on  the 
morning  of  T  +  2. 

NSCC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  the  Act  and  rules  and 
regulations  thereunder  because  it  will 
help  NSCC  promote  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions. 

B.  Self -Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NSCC  does  not  believe  that  the 
proposed  rule  change  will  impact  or 
impose  a  burden  on  competition. 

C  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 

No  written  comments  have  been 
solicited  or  received.  NSCC  will  notify 
the  Commission  of  any  written 
comments  received  by  NSCC. 

m.  Date  of  E£Eectivene88  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section  19(b)(3)(iii) 
of  the  Act  5  and  Rule  19b-4(0(4)  «* 
thereimder  because  the  propKised  nde 
change  effects  a  change  in  an  NSCC's 
existing  service  that  (i)  does  not  • 
adversely  affect  the  safeguarding  of 
securities  or  fimds  in  NSCC's  custody  or 
control  for  which  NSCC  is  responsible 
and  (ii)  does  not  significantly  affect  the 
respective  rights  or  obligations  of  NSCC 
or  persons  using  the  service.  At  any 
time  within  sixty  days  of  the  filing  of 


'15U.S.C.  78s(b)(l). 

'The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  DTC. 

^  Under  NSCC  Rule  39,  QSR  members  are  able  to 
submit  trade  data  on  behalf  of  other  NSCC 


members.  Securities  Exchange  Act  Release  No. 
23792  (Nov.  12.  1986).  51  FR  41880  (Nov.  19.  1966). 

«NSOC  Procedures  n(B)(l)  and  U(C)(lMe|. 

'  15  U.S.C.  78s(b)(3)(iii). 

»17CFR240.19b-«(0(4). 
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such  rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  hat  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  SoUcitation  of  Comments 

hiterested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  rule  change  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  that  are  filed  with 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Conunission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  provisions  of  - 
5  U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
NSCC's  principal  office.  All 
submissions  should  refer  to  File  No. 
SR-NSCC-00-13  and  should  be 
submitted  by  March  9,  2001. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margarat  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  01-3967  Filed  2-15-01;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 
[UCMM*  No.  01/01-0275] 

Notic*  Of  UcwMS  Surrender 

Notice  is  hereby  given  that  Northeast 
SBIC  ("Northeast").  212  Tosca  Drive, 
Stoughton,  Massachusetts  02072,  has 
surrendered  its  license  to  operate  as  a 
small  business  investment  company 
under  the  Small  Business  hivestment 
Act  of  1958,  as  amended  ("the  Act"). 
Northeast  was  licensed  by  the  Small 
Business  Administration  on  May  7, 
1974. 


'17CFR200.30-3(aKl2). 


Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  regulations 
promulgated  thereiuider,  the  surrender 
of  the  license  was  accepted  on  January 
17,  2000  and  accordingly,  all  rights, 
privileges,  and  franchises  derived 
therefrom  have  been  terminated. 

(Catalog  of  Federal  Domestic  Assistance 

Program  No.  59.011,  Small  Business 

Investment  Companies) 

Harry  E.  Haskins, 

Acting  Associate  Administrator  for 

Investment. 

[FR  Doc.  01-3977  Filed  2-15-01;  8:45  am] 
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SOCIAL  SECURITY  ADMINISTRATION 

Statement  of  Organization,  Functions 
and  Delegations  of  Authority 

This  statement  amends  Part  S  of  the 
Statement  of  the  Organization, 
Functions  and  Delegations  of  Authority 
which  covers  the  Social  Security 
Administration  (SSA).  Chapter  S4 
covers  the  Deputy  Commissioner  for 
Systems.  Notice  is  given  that  Chapter  S4 
is  being  amended  to  reflect  the 
establishment  of  a  new  office  with  four 
new  divisions.  The  new  material  and 
changes  are  as  follows: 

Section  S4.10    The  Office  of  the 
Deputy  Commissioner,  Systems — 
(Organization): 

Establish: 

I.  The  Office  of  Systems  Electronic 
Services  (S4M). 

Section  S4.20    The  Office  of  the 
Deputy  Commissioner,  Systems — 
(Functions): 

Establish: 

I.  The  Office  of  Systems  Electronic 
Services  (OSES)  (S4M)  directs  the 
development  of  the  SSA-wide  mission 
critical  software  applications  that 
support  the  Electronic  Service  Delivery 
(ESD)  Initiatives.  It  performs  long  range 
planning  and  analysis,  and  the  design, 
development,  implementation  and 
maintenance  of  eSoftware  solutions  in 
support  of  SSA's  social  insurance  and 
income  maintenance  programs.  These 
applications  will  provide  access  to  SSA 
services  over  such  service  deUvery 
chanhels  as  the  Internet,  Extranet, 
Kiosk,  and  future  direct  service  data 
collection  channels.  It  provides  a  means 
for  the  public  to  have  direct  access  to 
selected  SSA  services.  It  directs  the 
coordination  of  general  systems 
requirements  definition  among  key  SSA 
stakeholders,  and  representatives  of  the 
user  community.  It  maintains  a 
comprehensive  software  engineering 
program  that  provides  tools,  and  a 
software  infrastructure  in  support  of 
SSA's  entrepreneurial  web  development 


goals.  It  defines  the  Agency  standards 
for  software  development.  It  conducts 
software  validation  and  testing  for  all 
eSoftware  solutions  required  to  run  on, 
extract  data  from,  any  of  SSA's  host 
processor's  or  its  mission  critical 
systems. 

Section  S4G.20  The  Office  of  Systems 
Design  and  Development — (Functions): 

Amend  as  follows: 

E.  The  Division  of  Data  Gathering  and 
Architecture  Software  (S4GG). 

Items  1  and  4. 

Change  the  word  Internet  to  Intranet. 

Item  2. 

Change  the  word  user  to  users  and 
delete  the  remainder  of  the  sentence. 

Establish  Subchapter: 

Subchapter  S4M 

Office  of  Systems  Electronic  Services 

S4M.00    Mission 

S4M.10    Organization 

S4M.20    Fimctions 

Section  S4M.00  The  Office  of  Systems 
Electronic  Services — (Mission):  The 
Office  of  Systems  Electronic  Services 
(OSES)  directs  the  development  of  the 
SSA-wide  mission  critical  software 
applications  that  support  the  Electronic 
Service  Delivery  (ESD)  Initiatives.  It 
performs  long  range  planning  and 
analysis,  and  the  design,  development, 
implementation  and  maintenance  of 
eSoftware  solutions  in  support  of  SSA's 
social  insurance  and  income 
maintenance  programs.  These 
applications  will  provide  access  to  SSA 
services  over  such  service  delivery 
channels  as  the  Internet,  Extranet, 
Kiosk,  and  futiu«  direct  service  data 
collection  channels.  It  provides  a  means 
for  the  public  to  have  direct  access  to 
selected  SSA  services.  It  directs  the 
coordination  of  general  systems 
requirements  definition  among  key  SSA 
stakeholders,  and  representatives  of  the 
user  community.  It  maintains  a 
comprehensive  software  engineering 
program  that  provides  tools,  and  a 
software  infrastructure  in  support  of 
SSA's  entrepreneurial  web  development 
goals.  It  defines  the  Agency  standards 
for  software  development.  It  conducts 
software  validation  and  testing  for  all 
eSoftware  solutions  required  to  run  on, 
extract  data  from,  any  of  SSA's  host 
processor's  or  its  mission  critical 
systems. 

Establish: 

Section  S4M.10    The  Office  of 
Systems  Electronic  Services — 
(Organization):  The  Office  of  Systems 
Electronic  Services  (S4M),  under  the 
leadership  of  the  Associate 
Commissioner  for  Systems  Electronic 
Services,  includes: 

A.  The  Associate  Commissioner  for 
Systems  Electronic  Services  (S4M). 
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B.  The  Deputy  Associate 
Commissioner  for  Systems  Electronic 
Services  (S4M). 

C.  The  Immediate  Office  of  the 
Associate  Commissioner  for  Systems 
Electronic  Services  (S4M). 

D.  The  Division  of  Architecture  and 
Support  Software  Development  (S4MA). 

E.  The  Division  of  Client  and 
Organizational  Services  Application 
Development  (S4MB). 

F.  The  Division  of  Quality,  Testing 
md  Validation  (S4MC). 

G.  The  Division  of  Project  Support 
:S4ME). 

Section  S4M.20  The  Office  of  Systems 
electronic  Services — (Fimctions): 
I    A.  The  Associate  Commissioner  for 
pystems  Electronic  Services  (S4M)  is 
directly  responsible  to  the  Deputy 
Commissioner,  Systems,  for  carrying  out 
the  OSES  mission  and  providing  general 
supervision  to  the  major  components  of 
OSES. 

B.  The  Deputy  Associate 
Commissioner  for  Systems  Electronic 
Services  (S4M)  assists  the  Associate 
Commissioner  in  carrying  out  his/her 
responsibilities  and  performs  other 
duties  as  the  Associate  Commissioner 
may  prescribe. 

C.  The  Immediate  Office  of  the 
Associate  Commissioner  for  Systems 
Electronic  Services  (S4M)  provides  the 
Associate  Commissioner  and  Deputy 
Associate  Commissioner  with  staff 
assistance  on  the  full  range  of  their 
responsibilities. 

D.  Division  of  Architecture  and 
Support  Software  Development  (S4MA). 

1.  Develops  and  maintains  the 
software  engineering  architecture 
appropriate  for  delivering  electronic 
services  to  SSA's  customers  in 
accordance  with  the  Agency's  Electronic 
Service  Delivery  Strategy. 

2.  Identifies  and  prociu^s  software 
tools  necessary  for  the  design 
development,  implementation  and 
maintenance  of  SSA's  eBusiness 
applications. 

3.  Designs,  develops  and  maintains 
eBusiness  framework  components  of  the 
architecttu-e  for  data  interface,  security, 
authentication,  audit  and  messaging 
objects. 

4.  Researches,  evaluates  and  analyzes 
ciurent  and  emerging  technologies 
relevant  to  SSA's  eBusiness 
architect  iu«. 

5.  Designs,  develops  and  maintains 
repositories  to  support  eBusiness 
application  development. 

E.  Division  of  Client  and 
Organizational  Services  Application 
Development  (S4MB). 

1.  Plans,  designs,  develops  and 
maintains  software  integral  to  SSA's 
Internet  strategy. 


2.  Plans,  designs,  develops  and 
maintains  software  integral  to  SSA's 
Extranet  strategy. 

3.  Defines  specific  fimctional 
specifications  in  support  of  SSA's  ESD 
applications. 

4.  Coordinates  eBusiness  application 
development  with  legacy  and 
management  information  systems. 

F.  Division  of  Quality,  Testing  and 
Validation  (S4MC). 

1.  Develops  project  specific  test  plans 
in  support  of  SSA's  eBusiness  strategy. 

2.  Performs  front-end  systems 
validations  as  necessary  to  support 
implementation  of  eBusiness  software. 

3.  Develops,  maintains,  and 
implements  quality  control  standards  in 
support  of  the  development  of 
eBusiness  software. 

4.  Designs,  develops  and  maintains 
software  for  the  testing,  validation  and 
quality  control  of  eBusiness 
applications. 

5.  Works  in  conjunction  with  other 
SSA  components  in  conducting  pilots 
and  focus  groups  testing  eBusiness 
software  prior  to  implementation. 

G.  Division  of  Project  Support 
{S4ME). 

1.  Analyzes  eBusiness  requirements 
and  needs  of  other  OSES  components, 
and  provides  appropriate  systems 
support  capability. 

2.  Provides  standards,  procediu«s, 
systems  support  and  technical 
assistance  to  OSES  project  managers  to 
facilitate  preparation  of  work  plans. 

3.  Directs  review  of  project  work 
plans  to  ensure  completeness, 
compatibility  with  standards  and 
managerial  directives,  and  requirements 
and  conformity  to  the  ADP  Plan  and 
other  management  decisions. 

4.  Monitors  OSES  workloads,  resource 
estimates  emd  resource  usage  for 
eBusiness  applications.  Provides 
comprehensive  resomt:e  information  to 
DCS  management  to  support  workload 
priority  decisions.  Directs  resource 
estimation  and  reporting  processes  for 
OSES. 

5.  Coordinates  OSES  input  to  Agency 
and  DCS  planning  processes. 

Dated:  February  8.  2001. 
William  A.  Halter, 

Acting  Commissioner  of  Social  Security. 
IFR  Doc.  01-3958  Filed  2-15-01;  8:45  am] 
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SOCIAL  SECURITY  ADMINISTRATION 

Privacy  Act  of  1974,  as  Amended; 
Computer  Matching  Program  (SSA/ 
Health  Care  Financing  Administration 
(HCFA)  Match  Number  1076) 

agency:  Social  Security  Administration 
(SSA). 


ACTION:  Notice  of  computer  matching 
program. 

SUMMARY:  In  accordance  with  the 
provisions  of  the  Privacy  Act.  as 
amended,  this  notice  announces  a 
computer  matching  program  that  SSA 
plans  to  conduct  wiUi  HCFA. 
DATES:  SSA  will  file  a  report  of  the 
subject  matching  program  with  the 
Committee  on  Governmental  Affairs  of 
the  Senate,  the  Committee  on 
Government  Reform  and  Oversight  of 
the  House  of  Representatives,  and  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (OMB).  The  matching  program 
will  be  effective  as  indicated  below. 
ADDRESSES:  Interested  parties  may 
comment  on  this  notice  by  either  telefax 
to  (410)  966-2935  or  writing  to  the 
Associate  Commissioner,  Office  of 
Program  Support,  2-Q-16  Operations 
Building,  6401  Seciuity  Boulevard, 
Baltimore,  MD  21235-6401.  All 
comments  will  he  available  for  public 
inspection  at  this  address. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Associate  Commissioner  for  Program 

Support  as  shown  above. 

SUPPLEMENTARY  INFORMATION: 
A.  General 

The  Computer  Matching  and  Privacy 
Protection  Act  of  1988  (Pub.  L.  (Pub.L.) 
100-503)  amended  the  Privacy  Act  (5 
U.S.C.  552a)  by  describing  the  manner 
in  which  computer  matching  involving 
Federal  agencies  could  be  performed 
and  adding  certain  protections  for 
individuals  applying  for  and  receiving 
Federal  benefits.  Section  7201  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990  (Pub.L.  101-508)  further  amended 
the  Privacy  Act  regarding  protections  for 
such  individuals.  The  Privacy  Act,  as 
amended,  regulates  the  use  of  computer 
matching  by  Federal  agencies  when 
records  in  a  system  of  records  are 
matched  with  other  Federal,  State,  or 
local  government  records. 

It  requires  Federal  agencies  involved 
in  computer  matching  programs  to: 

(1)  Negotiate  written  agreements  with 
the  other  agency  or  agencies 
participating  in  the  matching  programs; 

(2)  Obtain  the  Data  Integrity  Boards' 
approval  of  the  match  agreements; 

(3)  Furnish  detailed  reports  about 
matching  programs  to  Congress  and 
OMB; 

(4)  Notify  applicants  and  beneficiaries 
that  their  records  are  subject  to 
matching;  and 

(5)  Verify  match  findings  before 
reducing,  suspending,  terminating,  or 
denying  an  individual's  benefits  or 
payments. 
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B.  SSA  Computer  Matches  Subfect  to 
the  Privacy  Act 

We  have  taken  action  to  ensure  that 
all  of  SSA's  computer  matching 
programs  comply  with  the  requirements 
of  the  Privacy  Act,  as  amended. 

Dated:  February  8,  2001. 
Glenna  Donnelly, 

Acting  Deputy  Commissioner  for  Disability 
and  Income  Security  Programs. 

Notice  of  Computer  Matching  Program, 
Health  Care  Financing  Admhiistration 
(HCFA)  With  the  Social  Security 
Administration  (SSA) 

A.  Participating  Agencies 
SSA  and  HCFA. 

B.  Purpose  of  the  Matching  Program 

The  purpose  of  this  matching  program 
is  to  identify  Supplemental  Security 
hicome  (SSI)  recipients  and  Special 
Veterans'  Benefits  (SVB)  beneficiaries 
who  have  been  admitted  to  certain 
public  institutions.  The  program  will 
thereby  fecilitate  benefit  reductions 
required  under  certain  provisions  of 
title  XVI  of  the  Social  Security  Act  (Act) 
for  individuals  in  such  institutions  and 
benefit  terminations  required  under 
certain  provisions  of  tide  Vni  of  the  Act 
for  individuals  no  longer  residing 
outside  the  United  States. 

C.  Authority  for  Conducting  the 
Matching  Program 

Sections  1611(e)(1)(A)  and  (B),  1631(0 
and  806(a)  and  (b)  of  the  Social  Seciuity 
Act  (42  U.S.C.  1382(e)(1)(A)  and  (B), 
1383(f)  and  1006(a)  and  (b));  20  CFR 
416.211. 

D.  Categories  of  Records  and 
Individuals  Covered  by  the  Matching 
Program 

On  the  basis  of  certain  identifying 
information  regarding  SSI  and  SVB 
applicants,  recipients  and  beneficiaries 
as  provided  by  SSA  to  HCFA,  HCFA 
will  provide  SSA  with  electronic  files 
containing  skilled  nursing  facility 
admission  and  billing  data  from  its 
Long-Term  Care  Minimum  Data  Set, 
LTC/MDS  09-70-1516,  system  of 
records.  SSA  will  then  match  the  HCFA 
data  with  SSI  and  SVB  payment 
information  maintained  in  the 
Supplemental  Security  Income  Record, 
SSA/OSR  60-0103,  system  of  records. 

E.  Inclusive  Dates  of  the  Match 

The  matching  program  shall  become 
efiiective  no  sooner  than  40  days  after 
notice  for  the  program  is  sent  to 
Congress  and  OMB,  or  30  days  after 
publication  of  this  notice  in  the  Federal 
Register,  whichever  date  is  later.  The 
matching  program  will  continue  for  18 


months  from  the  effective  date  and  may 
be  extended  for  an  additional  12  months 
thereafter,  if  certain  conditions  are  met. 

(FR  Doc.  01-3957  Filed  2-15-01;  8:45  am) 
MLUNG  CODE  4191-00-0 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

[USCG  2001-8269] 

Collection  of  Information  Under 
Review  by  Office  of  Management  and 
Budget  (OMB):  OMB  Control  Numbers 
2115-0557, 2115-0100,  and  2115-0618 

agency:  Coast  Guard,  DOT. 
ACTION:  Request  for  comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Coast  Guard  intends  to  seek  the 
approval  of  OMB  for  the  renewal  of 
three  Information  Collection  Requests 
(ICRs).  The  ICRs  comprise  (1)  Advance 
Notice  of  Vessels'  Arrival  and 
Departure,  (2)  Carriage  of  Bulk  Solids 
Requiring  Special  Handling — 46  CFR 
Part  148,  and  (3)  Questionnaire  on 
Boating  Statistics.  Before  submitting  the 
ICRs  to  OMB,  the  Coast  Guard  is 
requesting  comments  on  the  items 
described  below. 

DATES:  Comments  must  reach  the  Coast 
Guard  on  or  before  April  16,  2001. 
ADDRESSES:  You  may  mail  comments  to 
the  Docket  Management  System  (DMS) 
[USCG  2001-8269],  U.S.  Department  of 
Transportation  (DOT),  room  PL-^01, 
400  Seventh  Street  SW.,  Washington, 
DC  20590-0001,  or  deliver  them  to  room 
PL-401,  located  on  the  Plaza  Level  of 
the  Nassif  Building  at  the  same  address 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329. 

The  DMS  maintains  the  public  docket 
for  these  requests.  Comments  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  in 
room  PL-401,  located  on  the  Plaza  Level 
of  the  Nassif  Building  at  the  above 
address  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  You  may  also  access  this 
docket  on  the  Internet  at  http:// 
dms.dot.gov. 

Copies  of  the  complete  ICRs  are 
available  through  this  docket  on  the 
Internet  at  http://dms.dot.gov  and  also 
bom  Commandant  (G-CIM-2),  U.S. 
Coast  Guard  Headquarters,  room  6106 
(Attn:  Barbara  Davis),  2100  Second 
Street  SW.,  Washington,  DC  20593- 
0001.  The  telephone  number  is  202- 
267-2326. 


FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Davis,  Office  of  Information 
Management,  202-267-2326,  for 
questions  on  these  documents;  or 
Dorothy  Beard,  Chief,  Documentary 
Services  Division,  U.S.  Department  of 
Transportation,  202-366-9330,  for 
questions  on  the  docket. 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  submit  written 
comments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  dociunent 
(USCG  2001-8269],  and  give  the  reason 
for  the  comments.  Please  submit  all 
comments  and  attachments  in  an 
unbound  format  no  larger  than  8V2  by 
11  inches,  suitable  for  copying  and 
electronic  filing.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  stamped  self-addressed 
postcards  or  envelopes. 

Information  Collection  Request 

1.  Title:  Advance  Notice  of  Vessels' 
Arrival  and  Departiire. 

OMB  Control  Number:  2115-0557. 

Summary:  The  Ports  and  Waterways 
Safety  Act  authorizes  the  Coast  Guard  to 
require  pre-arrival  message  or  messages 
from  any  vessel  entering  a  port  or  place 
in  the  United  States. 

Need:  This  information  is  necessary  to 
control  vessel  traffic,  develop 
contingency  plans,  and  enforce  rules. 
Owners  and  operators  of  vessels  may 
apply  for  waivers  of  these  rules. 

Respondents:  Frequency:  Owners  and 
operators  of  vessels  . 

Frequency:  On  occasion. 

Bunden  Estimate:  The  estimated 
burden  is  21,288  hours  a  year. 

2.  Title:  Carriage  of  Bulk  Solids 
Requiring  Special  Handling — 46  CFR 
part  148. 

OMB  Control  Number:  2115-0100. 

Summary:  The  information  in  the 
application  for  a  special  permit  lets  the 
Coast  Guard  determine  the  severity  of 
the  hazard  posed  by  the  material,  lets  it 
set  specific  guidelines  for  safe  carriage, 
or,  if  the  material  presents  too  great  a 
hazard,  lets  it  deny  permission  for 
shipping  the  material. 

Need:  The  Coast  Guard  administers 
and  enforces  statutes  and  rules  for  the 
safe  transport  and  stowage  of  hazardous 
materials,  including  bulk  solids.  Under 
46  CFR  part  148,  the  Coast  Guard  may 
issue  special  permits  for  the  carriage  of 
bulk  solids  requiring  special  handling. 

Respondents:  Owners  and  operators 
of  vessels  that  carry  certain  bulk  solids. 

Frequency:  On  occasion. 

Burden  Estimate:  The  estimated 
burden  is  830  hours  a  year. 

3.  Title:  Questionnaire  on  Boating 
Statistics. 
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OMB  Control  Number:  2115-0618. 

Summary  The  Office  of  Boating  Safety 
)f  the  Coast  Guard  may  collect,  analyze, 
and  annuedly  publish  statistical 
information  on  recreational-boating 
accidents  (46  U.S.C.  6102  (b)). 
Accordingly,  the  Coast  Guard  publishes 
an  annual  report.  Boating  Statistics 
(COMDTPUBP16754).  This  report 
contains  statistics  and  other  information 
on  recreational-boating  accidents.  The 
statistics  derive  bora  data  on 
Recreational  Boating  Accident  Reports 
submitted  by  the  States,  the  District  of 
Columbia,  and  the  five  U.S.  Territories. 

Need:  The  purpose  of  this 
questionnaire  is  to  determine  our 
customers'  needs  for  information  and 
measure  their  satisfaction  with  Boating 
Statistics.  The  results  of  the 
questionnaire  will  help  us  improve  the 
quality  (customer  satisfaction)  of  the 
annual  report.  A  questionnaire  is  the 
most  accurate  and  practical  way  of 
obtaining  this  information  with  the  least 
burden  on  the  respondent  and  on  the 
Federal  Government. 

Respondents:  Recreational  boaters. 

Frequency:  Annually. 

Burden  Estimate:  The  estimated 
burden  is  320  hours  a  year. 

Dated:  January  11.  2001. 
VJS.  Crea, 

Director  of  Information  and  Technology. 
[FROoc.  01-3898  Filed  2-15-01;  8:45  am] 
BILUNG  CODE  49ia-15-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

Petition  for  Waiver  of  Compliance 

In  accordance  with  Part  211  of  Title 
49  Code  of  Federal  Regulations  (CFR), 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  received 
a  request  for  a  waiver  of  compliance 
from  certain  requirements  of  its  safety 
reg\ilations.  The  individual  petition  is 
described  below  including,  the  party 
seeking  relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested,  and  the  petitioner's 
arguments  in  favor  of  relief. 

Texas  Parks  and  Wildlife 

[(Docket  Number  FRA-2000-72701 

Texas  Parks  and  Wildlife  (TPW)  seeks 

{ a  permanent  waiver  of  compliance  from 
49  CFR  232.17(b)(2)  to  extend  the  clean, 

I  oil,  test,  and  stencil  (COT&S)  period 
bom  15  to  48  months  on  passenger  cars 
they  operate  equipped  with  UC  and  L 
type  air  brakes.  TPW  operates  the  Texas 
State  Railroad  between  Rusk  and 
Palestine,  Texas.  They  have  two  cars 
equipped  with  L  type  brakes  and  the 


rest  have  UC  type  brakes.  Section 
232.17(b)(2)  requires  that  brake 
equipment  on  passenger  cars  must  be 
clean,  repaired,  lubricated  and  tested  as 
often  as  necessary  to  maintain  it  in  a 
safe  and  suitable  condition  for  service 
but  not  less  frequently  than  as  required 
in  Standard  S-045  in  the  Manual  of 
Standards  and  Recommended  Practices 
of  the  Association  of  American 
Railroads.  Standard  S-045,  A-ni-256, 
Section  2.1.2,  requires  a  COT&S  every 
15  months  for  this  brake  equipment. 
TPW  has  concluded  that  a  car  that  runs 
on  a  passenger  raifroad  using  a  15 
month  cycle  would  be  legal  for  10,800 
hours.  TPW  has  calculated  that  if  the 
equipment  is  in  service  only  60  percent 
of  the  15  month  cycle,  then  only  6,480 
hours  would  be  used.  TPW  claims  that 
all  of  their  annual  nms,  including 
specials  and  school  runs,  only  total 
1,100  hours  a  year.  Therefore,  TPW 
wovdd  like  to  extend  the  COT&S  time 
period  to  48  months,  which  would  be 
less  than  4,400  hours  of  actual  service 
time. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA  in  writing,  before  the 
end  of  the  comment  period  and  specify 
the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  FRA-2000- 
7270)  and  must  be  submitted  in 
triplicate  to  the  Docket  Clerk,  DOT 
Central  Docket  Management  Facility, 
Room  PL-401,  Washington,  DC  20590- 
0001 .  Communications  received  within 
45  days  of  the  date  of  this  notice  will 
be  considered  by  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m.-5  p.m.)  at  DOT 
Central  Docket  Management  Facility, 
Room  PL-401  (Plaza  Level),  400 
Seventh  Street  S.W.,  Washington,  DC 
All  documents  in  the  public  docket  are 
also  available  for  inspection  and 
copying  on  the  Internet  at  the  docket 
facility's  Web  site  at  http://dms.dot.gov. 


Issued  in  Washington,  DC,  on  February  6, 
2001. 

Grady  C.  Cothen,  Jr., 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
[FR  Doc.  01-3970  Filed  2-15-01;  8:45  am] 

BILUNG  COOE  4910-06-(> 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  Number:  [MARAD-2001-8897I] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  l^ws 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
STRIICE  ENHANCER. 

SUMMARY:  As  authorized  by  Pub.  L.  105- 
383,  the  Secretary  of  Transportation,  as 
represented  by  the  Maritime 
Administration  (MARAD),  is  authorized 
to  grant  waivers  of  the  U.S. -build 
requirement  of  the  coastwise  laws  under 
certain  circumstances.  A  request  for 
such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  description 
of  the  proposed  service,  is  listed  below. 
Interested  parties  may  comment  on  the 
effect  this  action  may  have  on  U.S. 
vessel  builders  or  businesses  in  the  U.S. 
that  use  U.S. -flag  vessels.  If  MARAD 
determines  that  in  accordance  with  Pub. 
L.  105-383  and  MARAD's  regulations  at 
46  CFR  Part  388  (65  FR  6905;  February 
11 ,  2000)  that  the  issuance  of  the  waiver 
will  have  an  unduly  adverse  effect  on  a 
U.S. -vessel  builder  or  a  business  that 
uses  U.S. -flag  vessels,  a  waiver  will  not 
be  granted. 

DATES:  Submit  comments  on  or  before 
March  19,  2001. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2001-«897. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Room  PL-401, 
Department  of  Transportation,  400  7th 
St.,  SW.,  Washington,  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/.  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m.,  E.T.,  Monday  through 
Friday,  except  federal  holidays.  An 
electronic  version  of  this  document  and 
all  dociunents  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
http://dms.dot.gov. 
TOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Dunn,  U.S.  Department  of 
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Transportation,  Maritime 
Administration,  MAR-832  Room  7201, 
400  Seventh  Street,  SW,  Washington, 
DC  20590.  Telephone  202-366-2307. 
SUPPLEMENTARY  MFORMATION:  Title  V  of 
Pub.  L.  105-383  provides  authority  to 
the  Secretary  of  Transportation  to 
administratively  waive  the  U.S.-build 
requirements  of  the  Jones  Act,  and  other 
statutes,  for  small  commercial  passenger 
vessels  (no  more  than  12  passengers). 
This  authority  has  been  delegated  to  the 
Maritime  Administration  per  49  CFR 
1.66,  Delegations  to  the  Maritime 
Administrator,  as  amended.  By  this 
notice,  MARAD  is  publishing 
information  on  a  vessel  for  which  a 
request  for  a  U.S.-build  waiver  has  been 
received,  and  for  which  MARAD 
requests  comments  from  interested 
parties.  Comments  should  refer  to  the 
docket  number  of  this  notice  and  the 
vessel  name  in  order  for  MARAD  to 
properly  consider  the  comments. 
Comments  should  also  state  the 
conunenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD'S 
regulations  at  46  CFR  part  388. 

Vessel  Proposed  for  Waiver  of  die  U.S.- 
build  Requirement 

(1)  Name  of  vessel  and  owner  for 
which  waiver  is  requested.  Name  of 
vessel:  STRIKE  ENHANCER.  Owner: 
Dermis  D  Douglas. 

(2)  Size,  capacity  and  tonnage  of 
vessel.  According  to  the  applicant: 
"Gross  18  ton,  Net  14  ton.  Length  34.2 
Breadth  h  13.5  Depth  6.0." 

(3)  Intended  use  for  vessel,  including 
geographic  region  of  intended  operation 
and  trade.  According  to  the  applicant: 
This  vessel  will  be  used  as  a  six 
passenger  or  less  vessel.  This  vessel  will 
work  out  of  the  Port  St.  Joe  area,  which 
lies  in  the  middle  of  the  panhandla  I 
feel  to  properly  fish  this  region  a  vessel 
would  neeid  a  easterly  boimdary  to 
Steinhatchee  PL.  29:40.50  83:24.50  and 
the  westerly  being  Pensacola  FL. 
30:20.50  87:18.00.  Since  our  goal  is 
sports  fishing,  and  we  have  several 
species  of  migratory  fish  this  would 
allow  the  boat  to  work  year  around." 

(4)  Date  and  Place  of  construction  and 
(if  applicable)  rebuilding.  Date  of 
construction:  1973.  Place  of 
construction:  Omastrand.  Hardanger, 
Norway. 

(5)  A  statement  on  the  impact  this 
waiver  will  have  on  other  commercial 
passenger  vessel  operators.  According  to 
the  applicant:  "Port  St.  Joe  has  a  small 
commercial  fishing  fleet  which  is  for 
harvesting  eatable  wholesale  fish.  We 
will  be  the  only  small  sports  fishing 
vessel  in  this  area,  so  at  this  time  i  can't 


see  where  there  will  be  any  negative 
impact  on  other  commercial  operators." 

(6)  A  statement  on  the  impact  this 
waiver  will  have  on  U.S.  shipyards. 
According  to  the  applicant:  "I  have  just 
completed  the  restoration  on  this  vessel, 
which  was  at  a  local  shipyard.  At  this 
time  i  have  spent  some  where  in  the 
amount  of  37  thousand  dollars  with  the 
merchants  in  this  area,  and  foresee 
spending  more." 

Dated:  February  12.  2001. 

By  Order  of  the  Maritime  Administrator. 
Joel  C.  Richard, 

Secretary,  Maritime  Administration. 
[FR  Doc.  01-3997  Filed  2-15-01;  8:45  am] 
nujNO  cooe  4eio-ti-p 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Hnance  Docket  No.  34004] 

Canadian  Pacific  Railway  Company 
and  Napierville  Junction  Railway 
Company-Corporate  Family 
Transaction  Exemption-St  Lawrence  & 
Hudson  Railway  Company  Limited 

Canadian  Pacific  Railway  Company 
(CPR)  and  Napierville  Junction  Railway 
Company  (NJR)i  (collectively 
applicants)  have  filed  a  verified  notice 
of  exemption  under  49  CFR  1180.2(d)(3) 
to  absorb  the  St.  Lawrence  &  Hudson 
Railway  Company  Limited  (St.  L  &  H) 
and  the  assets  it  holds  back  into  CPR,  its 
parent  corporation.  ^  The  United  States 
assets  of  St.  L  &  H  rail  to  be  absorbed 
into  CPR  are  described  as  follows:' 

(1)  St.  L  &  H's  interest  Ln  CNCP- 
Niagara  Detroit,  an  Ontario  partnership, 
which  owns  all  of  the  stock  of  Detroit 
River  Tunnel  Company  (DRTC)  and 
Niagara  River  Bridge  Company  (NRBC). 
St.  L  &  H  held  trackage  rights  from 
DRTC  and  NRBC:  (a)  through  the  Detroit 
River  Tunnel  (a  railway  tuxmel 
connecting  Detroit,  MI,  and  Windsor, 
Ontario,  Canada)  in  the  U.S.  from  the 
international  border  (mid-tunnel  at 
milepost  226.3)  to  the  end  of  the 
connecting  track  at  milepost  228.2,  in 
Detroit,  a  distance  of  approximately  2 
miles;  and  (b)  over  the  Suspension 
Bridge  (a  railway  bridge  between 


'  NJR  i«  a  wholly  owned  subsidiary  of  CPR. 

'  St.  L  ft  H  was  created  in  1996  as  a  wholly  owned 
subsidiary  of  CPR.  See  Canadian  Pacific  Limited. 
Canadian  Pacific  Railway  Company,  and 
Napierville  Junction  Railroad  Company-Corporate 
Family  Transaction  Exemption-St.  Lawrence  S- 
Hudson  Railway  Company  Limited.  STB  Finance 
Docket  No.  33136  (STB  served  Oct.  9.  1996). 

'  Applicants  state  that  the  rail  assets  to  be 
transferred  in  STB  Finance  Docket  No.  34004  are 
identical  to  those  covered  by  the  transaction  in  STB 
Finance  Docket  No.  33136. 


Niagara  Falls,  Ontario,  Canada,  and 
Niagara  Falls,  NY)  in  the  U.S.  between 
the  international  border  (milepost  0.2) 
and  the  end  of  the  access  track  at 
milepost  0.0,  in  Niagara  Falls,  a  distance 
of  0.2  miles.  The  trackage  rights  also 
include  short  segments  of  connecting 
track  at  both  the  Detroit  River  Tunnel 
and  the  Suspension  Bridge. 

(2)  St.  L  &  H's  leasehold  interest  in  the 
rail  properties  of  the  NJR  ■*  consisting  of 
a  1.1-mile  segment  of  track  on  the  U.S. 
side  of  the  international  border  near 
Rouses  Point,  NY,  where  NJR  connects 
vdth  the  lines  of  the  Delaware  and 
Hudson  Railway  Company,  Inc.,  a 
wholly  owned  subsidiary  of  CPR. 

(3)  St.  L  &  H's  incidental  overhead 
trackage  rights  to  reach  connections 
with  U.S.  carriers  in  the  Detroit  terminal 
area  as  follows:  (a)  Former  Consolidated 
Rail  Corporation  (Conrail)  trackage 
between  the  end  of  the  Detroit  River 
Tunnel  connecting  track  (Conrail 
milepost  2.02  Main  Line)  and  Conrail 
milepost  9.3,  Detroit  Line,  including  the 
Delray  Interlocking,  at  milepost  5.3, 
Detroit  Line,  and  between  milepost  2.02 
and  milepost  3.1,  Mackinaw  Branch,  a 
total  distance  of  approximately  8.4 
miles;  (b)  former  Norfolk  and  Western 
Railway  Company  (NW)  line  between 
the  Delray  Interlocking  (NW  milepost 
4.4)  and  Oakwood  Yard  (NW  milepost 
8.87),  a  distance  of  approximately  4-47 
miles;  and  (c)  the  CSX  Transportation, 
Inc.  (CSXT)  line  between  Delray 
hiterloddng  (CSXT  milepost  4.5)  and 
Rougemere  Yard  (CSXT  milepost  6.6),  a 
distance  of  approximately  2.1  miles. 

The  verified  notice  states  that  the 
transaction  was  consummated  on 
January  1,  2001.  The  earliest  the 
transaction  could  have  been 
consummated  was  February  7,  2001,  the 
effective  date  of  the  exemption  (7  days 
after  the  exemption  was  filed).^ 

The  transaction  is  part  of  a  corporate 
reorganization  designed  to  dissolve  St  L 
&  H  and  to  absorb  its  properties  and 
operations  into  CPR.  This  is  a 
transaction  within  a  corporate  family  of 
the  type  specifically  exempted  from 
prior  review  and  approval  imder  49  CFR 
1180.2(d)(3).  As  described,  the 
transaction  will  not  result  in  adverse 
changes  in  service  levels,  operational 
changes,  or  a  change  in  the  competitive 


♦  Applicants  note  that  NJR  was  a  party  to  the  STB 
Finance  Docket  No.  33136  proceeding  when  it 
granted  the  leasehold  interest  to  St.  L  ft  H. 
Applicants  further  note  that,  other  than  NJR's  role 
as  the  lessor  of  the  trackage,  N]R  is  not  involved  in 
the  STB  Finance  Docket  No.  34004  transaction. 

5  Pursuant  to  49  CFR  1 180.4.  to  qualify  for  an 
exemption  under  49  CFR  llB0.2(d),  a  raibxwd  must 
file  a  verified  notice  of  the  transaction  with  the 
Board  at  least  one  week  before  the  transaction  is 
consummated. 
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balance  with  carriers  outside  the 
applicants'  corporate  family. 

Applicants  state  that  there  will  be  no 
change  in  operations  as  a  result  of  this 
transaction,  and  they  do  not  anticipate 
that  any  labor  impacts  will  occur  within 
the  United  States.  Under  49  U.S.C. 
10502(g),  the  Board  may  not  use  its 
exemption  authority  to  relieve  a  rail 
carrier  of  its  statutory  obligation  to 
protect  the  interests  of  its  employees. 
Applicants  state  that  they  recognize  the 
Board's  obligation  to  impose  employee 
protective  conditions  pursuant  to  49 
U.S.C.  11326(a)  for  the  benefit  of  their 
U.S.  railroad  employees,  and  that  they 
agree  to  imposition  of  the  conditions 
imposed  in  New  York  Dock  Ry. -Control- 
Brooklyn  Eastern  Dist,  360  I.C.C.  60 
(1979)  (New  York  Dock). 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34004,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Diane  Gerth, 
Esq.,  Leonard,  Street  and  Deinard,  150 
South  Fifth  Street,  Minneapolis,  MN 
55402. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided;  February  9,  2001. 

By  the  Board,  David  M.  Konschnik, 
)irector.  Office  of  Proceedings. 
/emon  A.  Williams, 
Secretary. 

(FR  Doc.  01-4024  Filed  2-15-01;  8:45  am] 
HLUNGCOOe  4Bis-oa-^ 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Community  Adjustment  and 
Investment  Programs,  Proposed 
Renewal  of  Information  Collection; 
Comment  Request 

ACTION:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  both  as  Chair  of  the  inter- 
agency committee  (the  "Finance 
Committee")  established  by  Executive 
Order  No.  12916,  dated  May  13, 1994, 
which  administers  the  United  States 
Community  Adjustment  and  Investment 
Program,  and  as  part  of  its  continuing 


effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on  a 
continuing  Federally-sponsored 
information  collection,  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Office  of 
Community  Adjustment  and  Investment 
Programs  within  the  Department  of  the 
Treasury  is  soliciting  comment 
concerning  its  renewal  of  a  Federally 
sponsored  information  collection  by  the 
North  American  Development  Bank 
("NADBank")  titled,  "Community 
Adjustment  and  Investment  Program 
Grant  Program  Grant  Agreement." 
DATES:  Written  comments  should  be 
received  on  or  before  April  20,  2001,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Jean  Whaley,  Director,  Office  of 
Community  Adjustment  and  Investment 
Programs,  Department  of  the  Treasury, 
Room  5017, 1500  Pennsylvania  Ave., 
NW.,  Washington,  DC  20220  (Tel.:  202/ 
622-0741). 

FOR  FURTHER  INFORMATION  CONTACT:  You 
can  request  additional  information  from 
or  a  copy  of  the  collection  from  Jean 
Whaley,  Director,  Office  of  Community 
Adjustment  and  Investment  Programs, 
Department  of  the  Treasury,  Room  5017, 
1500  Pennsylvania  Ave.,  NW., 
Washington,  DC  20220  (Tel.:  202/622- 
0741). 

SUPPLEMENTARY  INFORMATION: 

Title:  Community  Adjustment  and 
Investment  Program  Grant  Program 
Grant  Agreement. 

OMB  Number:  1505-0178. 
Abstract:  The  Department  of  the 
Treasury,  as  Chair  of  the  Finance 
Committee,  is  sponsoring  the 
NADBank's  collection  of  information 
under  the  terms  of  a  Grant  Agreement 
between  NADBank  and  awardees  of 
NADBank  grants.  The  purpose  of  the 
grants  is  to  help  create  and  retain 
private-sector  jobs  in  U.S.  commimities 
experiencing  job  dislocations 
attributable  to  changing  trade  patterns 
with  Canada  and  Mexico  due  to  the 
North  American  Free  Trade  Agreement. 
The  subject  NADBank  grants  are 
endorsed  by  the  United  States 
Government  ("USG"),  and  the  funds  for 
the  NADBank  grants  were  transferred  to 
NADBank  by  the  USG.  The  collection  of 
information  in  the  Grant  Agreement  is 
fivefold.  First,  it  requires  each  awardee 
to  submit  to  NADBank  an  opinion  of 
awardee  counsel  addressing  such 
commercially  standard  matters  as  the 
due  authorization,  execution,  delivery 
and  enforceability  of  the  Grant 
Agreement.  Second,  it  requires  each 


awardee  to  submit  to  NADBank 
quarterly  reports  addressing  the 
awardee's  financial  and  project 
performance.  Third,  it  requires  each 
awardee  to  submit  to  NADBank  a  final 
financial  and  performance  report  after 
the  expiration  of  the  grant.  Fourth,  it 
requires  each  awardee  to  submit 
annually  to  NADBank  audited  financial 
statements.  Fifth,  it  imposes  specific 
record  keeping  requirements.  The 
purpose  of  the  collection  of  information 
is  to  ensure  that  the  Grant  Agreement 
constitutes  a  legal  binding  obligation  of 
each  awardee  and  to  monitor  awardee 
compliance,  performance,  and  financial 
soundness.  The  purpose  of  the  record 
keeping  requirements  is  to  ensure  both 
the  effective  and  efiicient  use  of  the 
grant  consistent  with  sound  business 
practices,  and  the  ability  to  audit  the 
use  of  the  grant  consistent  with  the 
Grant  Agreement. 

Current  Actions:  Extension. 

Type  of  Review:  Extension. 

Affected  Public:  State,  local,  and 
Indian  tribal  Governments  and  not-for- 
profit  institutions. 

Estimated  Number  of  Respondents: 
36. 

Estimated  Total  Annual  Responses: 
216-262. 

Frequency  of  Responses:  This  varies, 
depending  on  the  specific  reporting 
requirements,  but  consists  of  quarterly, 
annual  and  on  occasion  reporting 
requirements. 

Estimated  Total  Annual  Burden 
Hours:  828  hours. 

Requests  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary,  including 
whether  the  information  has  practical 
utility;  (b)  the  accuracy  of  the  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  pimihase  of  services 
to  provide  information. 

Dated:  February  13,  2001. 
Jean  Whaley, 

Director,  Office  of  Community  Adjustment 
and  Investment  Programs. 
[FR  Doc.  01-3943  Filed  2-15-01;  8:45  am] 

BtUJNG  CODE  4S10-2S-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Community  Adjustment  and 
Investment  Programs;  Proposed 
Renewal  of  Information  Collection; 
Comment  Request 

ACTKW:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  both  as  Chair  of  the  inter- 
agency committee  (the  "Finance 
Committee")  established  by  Executive 
Order  No.  12916.  dated  May  13, 1994, 
which  administers  the  United  States 
Community  Adjustment  and  Investment 
Program,  and  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on  a 
continuing  Federally-sponsored 
information  collection,  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Office  of 
Community  Adjustment  and  Investment 
Programs  within  the  Department  of  the 
Treasury  is  soliciting  conmient 
concerning  its  renewal  of  a  Federally 
sponsored  information  collection  by  the 
North  American  Development  Bank 
("NADBank")  titled,  "Community 
Adjustment  and  Investment  Program 
Grant  Program  Application." 
DATES:  Written  comments  should  be 
received  on  or  before  April  20,  2001,  to 
be  assiu«d  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Jean  Whaley,  Director,  Office  of 
Community  Adjustment  and  Investment 
Programs,  Department  of  the  Treasury, 
Room  5017,  Main  Treasury  Building, 
1500  Pennsylvania  Ave..  NW., 
Washington,  DC  20220  (Tel.:  202/622- 
0741). 

FOR  FURTHER  INFORMATION  CONTACT:  You 

can  request  additional  information  from 
or  a  copy  of  the  collection  from  Jean 
Whaley,  Director,  Office  of  Community 
Adjustment  and  Investment  Programs, 
Department  of  the  Treasury,  Room  5017, 
Main  Treasury  Building,  1500 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20220  (Tel.:  202/622-0741). 
SUPPI.EMENTARY  INFORMATION: 

Tide:  Community  Adjustment  and 
Investment  Program  Grant  Program 
Application. 

OMB  Number:  1505-0181. 

Abstract:  The  Department  of  the 
Treasury,  as  Chair  of  the  Finance 
Committee,  is  sponsoring  NADBank's 
collection  of  information  in  the  form  of 
applications  for  NADBank  grants. 
Applications  will  be  competitively 
evaluated  and  selected.  "Hie  purpose  of 


the  grants  is  to  help  create  and  retain 
private-sector  jobs  in  U.S.  communities 
experiencing  job  dislocations 
attributable  to  changing  trade  patterns 
with  Canada  and  Mexico  due  to  the 
North  American  Free  Trade  Agreement. 
The  subject  NADBank  grants  are 
endorsed  by  the  United  States 
Government  ("USG"),  and  the  funds  for 
the  NADBank  grants  were  transferred  to 
NADBank  by  the  USG.  The  collection  of 
information  in  the  grant  application  is 
threefold.  First,  it  requires  each 
applicant  to  submit  information  to 
NADBank  that  will  be  used  to  determine 
whether  the  applicant  is  an  eligible 
applicant  and  whether  the  applicant's 
proposed  project  is  an  eligible  project. 
Second,  it  requires  each  applicant  to 
submit  a  project  description  to 
NADBank  that  will  be  used  to  evaluate 
the  merits  of  the  applicant's  proposed 
project.  Third,  it  requires  each  applicant 
to  submit  certifications  to  NADBank 
which  are  substantively  similar  to  those 
contained  in  applications  for  Federal 
financial  assistance.  The  purpose  for  the 
collection  of  information  is  to 
competitively  evaluate  and  select 
projects  fit)m  eligible  applicants  for 
purposes  of  helping  create  and  preserve 
private-sector  jobs  in  U.S.  conmiimities 
experiencing  job  dislocation. 

Current  Actions:  Extension. 

Type  of  Review:  Extension. 

Affected  Public:  State,  local,  and 
Indian  tribal  Governments  and  not-for- 
profit  institutions. 

Estimated  Number  of  Respondents: 
150. 

Estimated  Total  Armual  Responses: 
150. 

Frequency  of  Responses:  Annual. 

Estimated  Total  Armual  Burden 
Hours:  3,000  hours. 

Requests  for  CommeDts 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary,  including 
whether  the  information  has  practical 
utility;  (b)  the  accuracy  of  the  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 


Dated:  February  13.  2001. 
Jean  Whaley, 

Director,  Office  of  Community  Adjustment 

and  Investment  Programs. 

[PR  Doc.  01-3944  Filed  2-15-01;  8:45  am) 
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DEPARTMEMT  OF  THE  TREASURY 

Office  of  Tlirift  Supervision 

Submission  for  OMB  Review; 
Comment  Request 

February  13,  2001. 

The  Office  of  Thrift  Supervision 
(OTS)  has  submitted  the  following 
public  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  imder  the  Paperwork 
Reduction  Act  of  1995,  Public  Law  104- 
13.  Interested  persons  may  obtain  copies 
of  the  submission(s)  by  calling  the  OTS 
Clearance  Officer  listed.  Send  comments 
regeirding  this  information  collection  to 
the  OMB  reviewer  listed  and  to  the  OTS 
Clearance  Officer,  Office  of  Thrift 
Supervision,  1700  G  Street,  NW.. 
Washington,  D.C.  20552. 

DATES:  Submit  written  comments  on  or 
before  March  19,  2001. 

OMB  Number:  1550-0005,  1550- 
0015, 1550-0037. 

Form  Number:  OTS  Forms  138/138- 
E/138-F,  Form  H-{e),  Form  1240. 

Type  of  Review:  Regular. 

Title:  De  Novo  Application,  Savings 
Association  Holding  Company 
Application,  Fiduciary  Powers 
Application. 

Description:  To  obtain  information 
necessary  to  determine  whether  an 
entity  meets  the  statutory  requirements 
to  approve  the  application  request. 

Respondents:  Savings  and  Loan 
Associations  and  Savings  Banks. 

Estimated  Number  of  Responses:  80. 

Estimated  Burden  Hours  Per 
,  Response:  316  hours. 

Frequency  of  Response:  Occasionally 
when  an  entity  seeks  regulatory 
approval  for  activity  request. 

Estimated  Total  Reporting  Burden: 
25,290  hours. 

Clearance  Officer:  Evelyn  Canning, 
(202)  906-7988,  Office  of  Thrift 
Supervision,  1700  Street,  NW., 
Washington,  DC  20552. 

O^^B  Reviewer:  Alexander  Hunt,  (202) 
395-7860,  Office  of  Management  and 
Budget,  Room  10202,  New  Executive 
Office  Building.  Washington,  DC  20503. 

Barbara  Taylor, 

Manager,  Quality  Assurance  Research  and 
Information  Systems. 

[PR  Doc.  01-3998  Filed  2-15-01;  8:45  am) 
BIUJNO  COOe  S720-01-P 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4S57-N-07] 

Federal  Property  Suitable  as  Facilities 
to  Assist  the  Homeless 

AGErtCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice. 

summary:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
FOR  FURTHER  INFORMATION  CONTACT: 
Clifford  Taffet,  room  7262,  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street  SW,  Washington,  DC 
20410;  telephone  (202)  708-1234;  TDD 
number  for  the  hearing-  and  speech- 
impaired  (202)  708-2565  (these 
telephone  numbers  are  not  toU-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 
SUPPt£MENTARY  INFORMATION:  In 
accordance  with  24  CFR  part  581  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411),  as  amended,  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD 
reviewed  in  2000  for  suitability  for  use 
to  assist  the  homeless.  The  properties 
were  reviewed  using  information 
provided  to  HUD  by  Federal 
landholding  agencies  regarding 
unutilized  and  underutilized  buildings 
and  real  property  controlled  by  such 
agencies  or  by  GSA  regarding  this 
inventory  of  excess  or  surplus  Federal 
property. 

In  accordance  with  24  CFR  part 
581.3(b)  landholding  agencies  are 
required  to  notify  HUD  by  December  31, 
2000,  the  current  availability  status  and 
classification  of  each  property 
controlled  by  the  Agencies  that  were 
published  by  HUD  as  suitable  and 
available  which  remain  available  for 
application  for  use  by  the  homeless. 

Pursuant  to  24  CFR  part  581.8(d)  and 
(e)  HUD  is  required  to  publish  a  list  of 
those  properties  reported  by  the 
Agencies  and  a  list  of  suitable/ 
unavailable  properties  including  the 
reasons  why  they  are  not  available. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  Brian  Rooney,  Division  of  Property 
Management,  Program  Support  Center, 


HHS,  room  5B-41,  5600  Fishers  Lane, 
Rockville.  MD  20857;  (301)  443-2265. 
(This  is  not  a  toll-free  number.)  HHS 
will  mail  to  the  interested  provider  an 
application  packet,  which  will  include 
instructions  for  completing  the 
application.  In  order  to  maximize  the 
opportimity  to  utilize  a  suitable 
property,  providers  should  submit  their 
written  expressions  of  interest  as  soon 
as  possible.  For  complete  details 
concerning  the  processing  of 
applications,  the  reader  is  encouraged  to 
refer  to  the  interim  rule  governing  this 
program,  24  CFR  part  581. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  U.S.  Army:  Jeff 
Holste,  CEMP-IP,  U.S.  Army  Corps  of 
Engineers,  Installation  Support  Center, 
Planning  Branch,  441  G  Street,  NW, 
Washington,  DC  20314-1000;  (202)  761- 
5737;  Corps  of  Engineers:  Shirley 
Middleswarth,  Army  Corps  of 
Engineers,  Management  and  Disposal 
Division,  441  G  Street,  Washington,  DC 
20314-1000;  (202)  761-7425;  U.S.  Navy: 
Charles  C.  Cocks,  Dept.  of  Navy,  Real 
Estate  Policy  Division,  Naval  Facilities 
Engineering  Command,  Washington 
Navy  Yard,  1322  Patterson  Ave.,  SE, 
Suite  1000,  Washington,  DC  20374- 
5065;  (202)  685-9200;  U.S.  Air  Force: 
Barbara  Jenkins,  Air  Force  Real  Estate 
Agency  (Area/Ml),  Boiling  AFB,  112 
Luke  Avenue,  Suite  104,  Washington, 
DC  20332-8020;  (202)  767^184;  GSA: 
Brian  K.  Polly.  Office  of  Property 
Disposal,  GSA,  18th  and  F  Streets  NW, 
Washington,  DC  20405;  (202)  501-0386; 
Dept.  of  Vetemns  Affairs:  Anatoli j 
Kushnir,  Asset  &  Enterprise 
Development  Service,  Dept.  of  Veterans 
Affairs,  room  419,  Lafayette  Bldg.,  811 
Vermont  Ave.  NW,  Washington,  DC 
20420;  (202)  565-5941;  Dept.  of  Energy: 
Tom  Knox,  Office  of  Contract  & 
Resource  Management,  MA-53, 
Washington,  DC  20585;  (202)  586-8715; 
Dept.  of  Transportation  :Rugene  Spruill, 
Space  Management,  Transportation 
Administrative  Service  Center,  DOT, 
400  Seventh  St.  SW,  room  2310, 
Washington,  DC  20590;  (202)  366-4246; 
Dept.  of  Interior:  Linda  Tribby, 
Acquisition  &  Property  Management, 
Dept.  of  Interior,  1849  C  St.  NW,  MS 
5512,  Washington,  DC  20240;  (202)  606- 
3139;  (These  are  not  toll-fr«e  numbers). 


Dated:  February  8,  2001. 

John  D.  Garrity, 

Director,  Office  of  Special  Needs  Assistance 
Programs. 

TITLE  V  PROPERTIES  REPORTED  IN  YEAR 
2000  WHICH  ARE  SUITABLE  AND 
AVAILABLE 

Air  Force 

California 

Building 

Bldg.  604 

Property  #:  18199010237 
Point  Arena  Air  Force  Station 
Co:  Mendocino  CA  95468-5000 
Status:  Unutilized 

Conunent:  1232  sq.  ft.;  stuccq-wood  frame; 
most  recent  use — housing 

Bldg.  605 

Property  #:  18199010238 

Point  Arena  Air  Force  Station 

Co:  Mendocino  CA  95468-5000 

Status:  Unutilized 

Comment:  1232  sq.  ft.;  stucco-wood  frame; 

most  recent  use — housing 
Bldg.  612 

Property  #:  18199010239 
Point  Arena  Air  Force  Station 
Co:  Mendocino  CA  95468-5000 
Status:  Unutilized 
Comment:  1232  sq.  ft.;  stucco-wood  frame; 

most  recent  use — housing 
Bldg.  611 

Property  #:  18199010240 
Point  Arena  Air  Force  Station 
Co:  Mendocino  CA  95468-5000 
Status:  Unutilized 
Comment:  1232  sq.  ft.;  stucco-wood  frame; 

most  recent  use — housing 
Bldg.  613 

Property  #:  18199010241 
Point  Arena  Air  Force  Station 
Co:  Mendocino  CA  95468-5000 
Status:  Unutilized 
Comment:  1232  sq.  ft.;  stucco-wood  frame; 

most  recent  use — housing 
Bldg.  614 

Property  #:  18199010242 
Point  Arena  Air  Force  Station 
Co:  Mendocino  CA  95468-5000 
Status:  Unutilized 
Comment:  1232  sq.  ft.;  stucco-wood  frame; 

most  recent  use— housing 
Bldg.  615 

Property  #:  18199010243 
Point  Arena  Air  Force  Station 
Co:  Mendocino  CA  95468-5000 
Status:  Unutilized 
Comment:  1232  sq.  ft.;  stucco-wood  fr^me; 

most  recent  use — housing 
Bldg.  616 

Property  #:  18199010244 
Point  Arena  Air  Force  Station 
Co:  Mendocino  CA  95468-5000 
Status:  Unutilized 
Comment:  1232  sq.  ft.;  stucco-wood  frame; 

most  recent  use — housing 
Bldg.  617 

Property  #:  18199010245 
Point  Arena  Air  Force  Station 
Co:  Mendocino  CA  95468-5000 
Status:  Unutilized 
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Comment:  1232  sq.  ft.;  stucco-wood  frame; 
most  recent  use — housing 

Bldg.  618 

Property  #:  18199010246 

Point  Arena  Air  Force  Station 

Co:  Mendocino  CA  95468-5000 

Status:  Unutilized 

Comment:  1232  sq.  ft.;  stucco-wood  fr^me; 

ijmost  recent  use — housing;  needs  rehab 
olorado 
Building 

Bldg.  964 

Property  #:  18199930016 

Former  Lowry  AFB 

Denver  Co:  CO  80220- 

Status:  Unutilized 

Comment:  14495  sq.  ft.,  local  land  use 

controls,  most  recent  use — child  care/ 

kitchen  facility 

Massachusetts 

Building 

Bldg.  001 

Property  #:  18199940001 
Air  Natl  Guard  Station 
50  Skyline  Drive 
Worcester  Co:  MA  01605-2898 
Status:  Excess 

Comment:  37557  sq.  ft.,  most  recent  use — 
shops/vehicle  maintenance 

Bldg.  002 

Property  #:  18199940002 
Air  Natl  Guard  Station 
50  Skyline  Drive 
Worcester  Co:  MA  01605-2898 
Status:  Excess 

Comment:  5580  sq.  ft.,  most  recent  use — 
office/shops 

Bldg.  003 

Property  #:  18199940003 
Air  Natl  Guard  Station 
50  Skyline  Drive 
Worcester  Co:  MA  01605-2898 
Status:  Excess 

Comment:  3840  sq.  ft.,  most  recent  use — 
warehouse 

Bldg.  004 

Property  #:  18199940004 

Air  Natl  Guard  Station 

50  Skyline  Drive 

Worcester  Co:  MA  01605-2898 

Status;  Excess 

Comment;  225  sq.  ft.,  most  recent  use — shop 

Bldg.  005 

Property  #:  18199940005 
Air  Natl  Guard  Station 
50  Skyline  Drive 
Worcester  Co:  MA  01605-2898 
Status:  Excess 

CJomment:  8000  sq.  ft.,  most  recent  use — 
warehouse 

I  lebraska 

Land 

Hastings  Radar  Bomb  Scoring 
Property  #:  18199810027 
Hastings  Co:  Adams  NE  68901- 
Status:  Unutilized 
Comment;  11  acres 

Sew  York 

Building 

Bldg.  1452  &  297  acres 


Property  #:  18199920030 

AVA  Test  Annex 

Town  of  Ava  Co:  Oneida  NY  13303- 

Status:  Unutilized 

Comment;  11000  sq.  ft.  on  297  acres  (67  acres 

of  wetland),  most  recent  use — electronic 

research  testing,  presence  of  asbestos/lead 

paint 
Bldg.  1453 

Property  #;  18199920031 
AVA  Test  Annex 

Town  of  Ava  Co:  Oneida  NY  13303- 
Status:  Unutilized 
Comment;  266  sq.  ft.,  most  recent  use — 

generator  bldg.,  presence  of  asbestos 

Bldg.  1454 

Property  #;  18199920032 
AVA  Test  Annex 

Town  of  Ava  Co:  Oneida  NY  13303- 
Status:  Unutilized 

Comment;  53  sq.  ft.,  most  recent  use — switch 
station,  presence  of  asbestos 

Lockport  Comm.  Facility 
Property  #:  18200040004 
Shawnee  Road 
Lockport  Co:  Niagara  NY 
Status:  Excess 

Comment;  2  concrete  block  bldgs.,  (415  & 
2929  sq.  ft.)  on  7.68  acres 

South  Dakota 
Building 

West  Communications  Annex 

Property  #;  18199340051 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Meade  SD  57706- 

Status:  Unutilized 

Comment;  2  bldgs.  on  2.37  acres,  remote  area, 
lacks  infrastructure,  road  hazardous  during 
winter  storms,  most  recent  use — industrial 
storage 

Army 

Alabama 

Building 

Bldg.  60101 

Property  #:  21199520152 
Shell  Army  Heliport 
Ft.  Rucker'Co;  Dale  AL  36362-5000 
Status:  Unutilized 

Comment;  6082  sq.  ft.,  1-story,  most  recent 
use — airfield  fire  station,  off-site  use  only 

Bldg.  60103 

Property  #:  21199520154 
Shell  Army  Heliport 
Ft.  Rucker  Co:  Dale  AL  36362-5000 
Status;  Unutilized 

Comment:  12516  sq.  ft.,  2-story,  most  recent 
use — admin.,  off-site  use  only 

Bldg.  60110 

Property  #:  21199520155 
Shell  Army  Heliport 
Ft.  Rucker  Co;  Dale  AL  36362-5000 
Status:  Unutilized 

Comment:  8319  sq.  ft..  l-stor\',  most  recent 
use — admin.,  off-site  use  only 

Bldg.  60113 

Property  #;  21199520156 
Shell  Armv  Heliport 
Ft.  Rucker'Co:  Dale  AL  36362-5000 
Status:  Unutilized 

Comment:  4000  sq.  ft.,  1-story,  most  recent 
use — admin.,  off-site  use  only 


Alaska 

Building 

Bldg.  58780 

Property  #:  21199930118 

Fort  Richardson 

Ft.  Richardson  Co:  AK  99505- 

Status:  Excess 

Comment;  3230  sq.  ft.,  most  recent  use — 

admin.,  off-site  use  only 
Bldg.  08100 

Property  #:  21200020157 
Fort  Richardson 

Ft.  Richardson  Co;  AK  99505-6500 
Status;  Unutilized 
Comment;  4688  sq.  ft.,  concrete,  most  recent 

use — bastard  bldg.,  off-site  use  only 

Bldgs.  09100,  09104-09106 
Property  #;  21200020158 
Fort  Richardson 

Ft.  Richardson  Co:  AK  99505-6500 
Status;  Unutilized 

Comment;  various  sq.  ft.,  concrete,  most 
recent  use — hazard  bldg.,  off-site  use  only 

5  Bldgs. 

Property  #;  21200020159 

Fort  Richardson 

09108.  09110-09112.  09114 

Ft.  Richardson  Co:  AK  99505-6500 

Status;  Unutilized 

Comment:  various  sq.  ft.,  concrete,  most 

recent  use — hazard  bldg.,  off-site  use  only 
Bldgs.  09128.  09129 
Property  #:  21200020160 
Fort  Richardson 

Ft.  Richardson  Co:  AK  99505-6500 
Status;  Unutilized 
Comment:  various  sq.  ft.,  concrete,  most 

recent  use — hazard  bldg.,  off-site  use  only 

Bldgs.  09151,  09155,  09156 
Property  #:  21200020161 
Fort  Richardson 

Ft.  Richardson  Co:  AK  99505-6500 
Status:  Unutilized 

Comment:  various  sq.  ft.,  concrete,  most 
recent  use — hazard  bldg.,  off-site  use  only 

Bldg.  09158 

Property  #;  21200020162 

Fort  Richardson 

Ft.  Richardson  Co;  AK  99505-6500 

Status;  Unutilized 

Comment:  672  sq.  ft.,  most  recent  use — 

storage  shed,  off-site  use  only 
Bldgs.  09160-09162 
Property  #:  21200020163 
Fort  Richardson 

Ft.  Richardson  Co;  AK  99505-6500 
Status:  Unutilized 
Comment;  11520  sq.  ft.,  concrete,  most  recent 

use— NCO-ENL  FH.  off-site  use  only 
Bldgs.  09164,  09165 
Property  #:  21200020164 
Fort  Richardson 

Ft.  Richardson  Co:  AK  99505-6500 
Status:  Unutilized 
Comment;  2304  &  2880  sq.  ft.,  most  recent 

use — storage,  off-site  use  only 

Bldg.  10100 

Property  #:  21200020165 
Fort  Richardson 

Ft.  Richardson  Co:  AK  99505-6500 
Status;  Unutilized 

Comment;  4688  sq.  ft.,  concrete,  most  recent 
use — hazard  bldg..  off-site  use  only 

Bldg.  00390 
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Property  #:  21200030067 

Fort  Richardson 

Ft.  Richardson  Co:  AK  99505- 

Status:  Excess 

Comment:  13632  sq.  ft.,  off-site  use  only 

Bldgs.  01200.  01202 

Property  #:  21200030068 

Fort  Richardson 

Ft.  Richardson  Co:  AK  99505- 

Status:  Excess 

Comment:  4508  &  6366  sq.  ft.,  most  recent 

use — hazard  bldg.,  off-site  use  only 
Bldg.  01204 

Property  #:  21200030069 
Fort  Richardson 
Ft.  Richardson  Co:  AK  99505- 
Status:  Excess 
Comment:  5578  sq.  ft.,  most  recent  use — VOQ 

transient,  off-site  use  only 
Bldgs.  01205-01207 
Property  #:  21200030070 
Fort  Richardson 
Ft.  Richardson  Co:  AK  99505- 
Status:  Excess 
Comment:  various  sq.  ft.,  most  recent  use — 

hazard  bldg.,  off-site  use  only 

Bldgs.  01208,  01210.  01212 

Property  #:  21200030071 

Fort  Richardson 

Ft.  Richardson  Co:  AK  99505- 

Status:  Excess 

Comment:  various  sq  ft.,  most  recent  use — 

hazard  bldg.,  off-site  use  only 
Bldgs.  01213,  01214 
Property  #:  21200030072 
Fort  Richardson 
Ft.  Richardson  Co:  AK  99505- 
Status:  Excess 
Conmient:  11964  &  13740  sq.  ft.,  most  recent 

use — transient  UPH,  off-site  use  only 
Bldgs.  01218,  01230 
Property  #:  21200030073 
Fort  Richardson 
Ft.  Richardson  Co:  AK  99505- 
Status:  Excess 
Comment:  480  &  188  sq.  ft.,  most  recent 

use — ^hazard  bldgs.,  off-site  use  only 
Bldgs.  01231,01232 
Property  #:  21200030074 
Fort  Richardson 
Ft.  Richardson  Co:  AK  99505- 
Status:  Excess 
Comment:  458  &  4260  sq.  ft.,  most  recent 

use — hazard  bldgs.,  off-site  use  only 
Bldg.  01234 

Property  #:  21200030075 
Fort  Richardson 
Ft.  Richardson  Co:  AK  99505- 
Status:  Excess 
Comment:  615  sq.  ft.,  most  recent  use — 

admin.,  off-site  use  only 
Bldg.  01237 

Property  #:  21200030076 
Fort  Richardson 
Ft.  Richardson  Co:  AK  99505- 
Status:  Excess 
Comment:  408  sq.  ft.,  most  recent  use — fuel/ 

pol  bldg.,  off-site  use  only 
Bldg.  01272 

Property  #:21200030077 
Fort  Richardson 
Ft.  Richardson  Co:  AK  99505- 
Status:  Excess 
Comment:  308  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 


Bldg.  03002 

Property  #:21200030078 

Fort  Richardson 

Ft.  Richardson  Co:  AK  99505- 

Status:  Excess 

Comment:  7480  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  03725 

Property  #:21200030079 
Fort  Richardson 
Ft.  Richardson  Co:  AK  99505- 
Status:  Excess 
Comment:  7200  sq.  ft.,  most  recent  use — veh. 

maint.  shop,  off-site  use  only 
Bldg.  08109 

Property  #:2 1200030080 
Fort  Richardson 
Ft.  Richardson  Co:  AK  99505- 
Status:  Excess 
Comment:  1920  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  21001 

Property  #:21200030081 
Fort  Richardson 
Ft.  Richardson  Co:  AK  99505- 
Status:  Excess 
Comment:  3200  sq.  ft.,  most  recent  use — 

family  housing,  off-site  use  only 
Bldg.  22001 

Property  #:21200030082 
Fort  Richardson 
Ft.  Richardson  Co:  AK  99505- 
Status:  Excess 
Comment:  1448  sq.  ft.,  most  recent  use — 

family  housing,  off-site  use  only 
Bldg.  22022 

Property  #:2120OO30O83 
Fort  Richardson 
Ft.  Richardson  Co:  AK  99505- 
Status:  Excess 
Comment:  1508  sq.  ft.,  most  recent  use — 

family  housing,  off-site  use  only 

Arizona 

Bldg.  30012 

Property  #:21 199310298 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Status:  Excess 

Comment:  237  sq.  ft.,  1-story  block,  most 

recent  use — storage 
Bldg.  S-306 

Property  #:21 199420346 
Yimia  Proving  Ground 
Yuma  Co:  Yuma/La  Paz  AZ  85365-9104 
Status:  Unutilized 
CoRunent:  4103  sq.  ft.,  2-story,  needs  major 

rehab,  off-site  use  only 

Bldg.  503,  Yuma  Proving  Ground 

Property  #:21199520073 

Yuma  Co:  Yuma  AZ  85365-9104 

Status:  Underutilized 

Comment:  3789  sq.  ft.,  2-story,  major 

structural  changes  required  to  meet  floor 

loading  &  fire  code  requirements,  presence 

of  asbestos,  off-site  use  only 
5  Bldgs. 

Property  #:21199840129 
Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 
Location:  44101.  44102,  44124,  44125,  44201 
Status:  Excess 
Comment:  various  sq.  ft.  &  bdrm  units, 

presence  of  asbestos/lead  paint,  most 


recent  use — family  housing,  off-site  use 
only 

Bldg.  12521, 13572 
Property  #:21199920183 
Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 
Status:  Unutilized 

Comment:  448  sq.  ft.,  &  54  sq.  ft.,  off-site  use 
only 

Bldgs.  43101-43109 

Property  #:  21199940001 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Status:  Excess 

Comment:  969  sq.  ft.  per  unit,  2-units  per 
bldg.,  wood/stucco,  presence  of  asbestos/ 
lead  paint,  most  recent  use — housing,  off- 
site  use  only 

Bldg.  72908 

Property  #:  21200010079 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Status:  Unutilized 

Conunent:  16491  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — veh.  maint., 

off-site  use  only 

Bldg.  63001 

Property  #:  21200010080 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Status:  Unutilized 

Comment:  2280  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use-admin.,  off-site 

use  only 

8  Bldgs. 

Property  #:  21200010081 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Location:  13570.  15701,  70650,  70651,  87848, 

87850.  87851,  87853 
Status:  Unutilized 
Comment:  various  sq.  ft.,  presence  of 

asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 
2  Bldgs. 

Property  #:  21200010082 
Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 
Location:  15542.  15546 
Status:  Unutilized 
Comment:  552  &  400  sq.  ft.,  presence  of 

asbestos/lead  paint,  most  recent  use — 

restrooms,  off-site  use  only 
2  Bldgs. 

Property  #:  21200010083 
Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 
Location:  15544,  15552 
Status:  Unutilized 
Comment:  9713  &  2895  sq.  ft.,  presence  of 

asbestos/lead  paint,  most  recent  use — 

classrooms,  off-site  use  only 
Bldg.  15543 

Property  #:  21200010084 
Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 
Status:  Unutilized 
Comment:  416  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — rec.  shelter, 

off-site  use  only 

7  Bldgs. 

Property  #:  21200010085 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 
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Location:  15550,  70108,  70109,  84004,  84107, 

84108,  87852 
Status:  Unutilized 
Comment:  various  sq.  ft.,  presence  of 

asbestos/lead  paint,  most  recent  use — 

admin.,  off-site  use  only 

34  Bldgs. 

Property  #:  21200020166 

Fort  Huachuca 

62001-62022, 64001-64012 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Status:  Unutilized 

Comment:  658  &  587  sq.  ft.,  presence  of 
asbestos/lead  paint,  most  recent  use — one 
bedroom  family  housing,  off-site  use  only 

California 

Building 

Bldg.  104 

Property  #:  21199910088 

Presidio  of  Monterey 

Monterey  Co:  CA  93944- 

Status:  Unutilized 

Comment:  8039  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — office,  off-site 

use  only 
Bldg.  106 

Property  #:  21199910089 
Presidio  of  Monterey 
Monterey  Co:  CA  93944- 
Status:  Unutilized 
Comment:  1950  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — office/storage, 

off-site  use  only 
Bldg.  125 

Property  #:  21199910090 
Presidio  of  Monterey 
Monterey  Co:  CA  93944- 
Status:  Unutilized 
Comment:  371  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — office,  off-site 

use  only 
Bldg.  340 

Property  #:  21199910093 
Presidio  of  Monterey 
Monterey  Co:  CA  93944- 
Status:  Unutilized 
Comment:  6500  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — office,  off-site 

use  only 

Bldg.  341 

Property  #:  21199910094 

Presidio  of  Monterey 

Monterey  Co:  CA  93944- 

Status:  Unutilized 

Comment:  371  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — office,  off-site 

use  only 
Bldg.  4214 

Property  #:  21199910095 
Presidio  of  Monterey 
Monterey  Co:  CA  93944- 
Status:  Unutilized 
Comment:  3168  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — office,  off-site 

use  only 
Bldgs.  204-207,  517 
Property  #:  21200020167 
Presidio  of  Monterey 
Monterey  Co:  CA  93944-5006 
Status:  Unutilized 
Comment:  4780  &  10950  sq.  ft.,  presence  of 

asbestos/lead  paint,  most  recent  use — 

classroom/admin/storage,  off-site  use  only 
Bldg.  S251 


Property  #:  21200040043 

Army  Reserve 

6357  Woodly  Ave. 

Van  Nuys  Co:  Los  Angeles  CA  91406-6496 

Status:  Excess 

Comment:  800  sq.  ft.,  needs  repair,  presence 
of  asbestos  most  recent  use — storage,  off- 
site  use  only 

Connecticut 

Building 

Bldg.  DKL12 

Property  #:  21200030084 

USARC  Middletown 

Middletown  Co:  Middlesex  CT  06457- 

Status:  Unutilized 

Comment:  39  sq.  ft.,  asbestos/lead  paint, 

needs  rehab,  most  recent  use — sentry 

station,  off-site  use  only 

Georgia 

Building 

Bldg.  2285 

Property  #:  21199011704 

Fort  Benning 

Fort  Benning  Co:  Muscogee  GA  31905- 

Status:  Unutilized 

Comment:  4574  sq.  ft.,  most  recent  use — 

clinic;  needs  substantial  rehabilitation;  1 

floor 
Bldg.  1252,  Fort  Benning 
Property  #:  21199220694 
Ft.  Benning  Co:  Muscogee  GA  31905- 
Status:  Unutilized 
Comment:  583  sq.  ft.,  1  story,  most  recent 

use. — storehouse,  needs  major  rehab,  off- 
site  removal  only 
Bldg.  4881,  Fort  Benning 
Property  #:  21199220707 
Ft.  Bennning  Co:  Muscogee  GA  31905- 
Status:  Unutilized 
Comment:  2449  sq.  ft.,  1  story,  most  recent 

use — storehouse,  need  repairs,  off-site 

removal  only 
Bldg.  4963,  Fort  Benning 
Property  #:  21199220710 
Ft.  Benning  Co:  Muscogee  GA  31905- 
Status:  Unutilized 
Comment:  6077  sq.  ft.,  1  story,  most  recent 

use — storehouse,  need  repairs,  off-site 

removal  only 
Bldg.  2396,  Fort  Benning 
Property  #:  21199220712 
Ft.  Benning  Co:  Muscogee  Ga  31905- 
Status:  Unutilized 
Comment:  9786  sq.  ft.,  1  story,  most  recent 

use — dining  facility,  needs  major  rehab, 

off-site  removal  only 
Bldg.  4882,  Fort  Benning 
Property  #:  21199220727 
Ft.  Benning  Co:  Muscogee  GA  31905- 
Status:  Unutilized 
Comment:  6077  sq.  ft.,  1  story,  most  recent 

use — storage,  need  repairs,  off-site  removal 

only 
Bldg.  4967,  Fort  Benning 
Property  #:  21199220728 
Ft.  Benning  Co:  Muscogee  GA  31905- 
Status:  Unutilized 
Comment:  6077  sq.  ft.,  1  story,  most  recent 

use — storage,  need  repairs,  off-site  removal 

only 
Bldg.  4977.  Fort  Benning 
Property  #:  21199220736 


Ft.  Benning  Co:  Muscogee  GA  31905- 

Status:  Unutilized 

Comment:  192  sq.  ft.,  1  story,  most  recent 

use— offices,  need  repairs,  off-site  removal 

only 

Bldg.  4944,  Fort  Benning 

Property  #:  21199220747 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Status:  Unutilized 

Comment:  6400  sq.  ft.,  1  story,  most  recent 
use — vehicle  maintenance  shop,  need 
repairs,  off-site  removal  only 

Bldg.  4960,  Fort  Benning 

Propert>'  #:  21199220752 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Status:  Unutilized 

Comment:  3335  sq.  ft.,  1  story,  most  recent 
use — vehicle  maintenance  shop,  off-site 
removal  only 

Bldg.  4969,  Fort  Benning 

Property  #:  21199220753 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Status:  Unutilized 

Comment:  8416  sq.  ft.,  1  story,  most  recent 
use — vehicle  maintenance  shop,  off-site 
removal  only 

Bldg.  4884,  Fort  Benning 

Property  #:  21199220762 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Status:  Unutilized 

Comment:  2000  sq.  ft.,  1  story,  most  recent 
use — headquarters  bldg.,  need  reftairs,  off- 
site  removal  only 

Bldg.  4964,  Fort  Benning 

Property  #:  21199220763 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Status:  Unutilized 

Comment:  2000  sq.  ft.,  1  story,  most  recent 
use — headquarters  bldg..  need  repairs,  off- 
site  removal  only 

Bldg.  4966,  Fort  Benning 

Property  #:  21199220764 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Status:  Unutilized 

Comment:  2000  sq.  ft..  1  story,  most  recent 
use — headquarters  bldg..  need  repairs,  off- 
site  removal  only 

Bldg.  4965,  Fort  Benning 

Property  #:  21199220769 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Status:  Unutilized 

Comment:  7713  sq.  ft..  1  story,  most  recent 
use — supply  bldg.,  need  repairs,  off-site 
removal  only 

Bldg.  4945,  Fort  Benning 

Property  #:  21199220779 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Status:  Unutilized 

Comment:  220  sq.  ft.,  1  story,  most  recent 
use — gas  station,  needs  major  rehab,  off- 
site  removal  only 

Bldg.  4979.  Fort  Benning 

Property  #:  21199220780 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Status:  Unutilized 

Comment:  400  sq.  ft.,  1  story,  most  recent 
use — oil  house,  need  repairs,  off-site 
removal  only 

Bldg.  4023,  Fort  Benning 

Property  #:  21199310461 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Status:  Unutilized 

Comment:  2269  sq.  ft..  1 -story,  needs  rehab, 
most  recent  use — maintenance  shop,  off- 
site  use  only 
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Bldg.  4024.  Fort  Benning 

Property  #:  21199310462 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Status:  Unutilized 

Comment:  3281  sq.  ft.,  1-story,  needs  rehab, 
most  recent  use — maintenance  shop,  off- 
site  use  only 

Bldg.  4067,  Fort  Benning 

Property  #:  21199310465 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Status:  Unutilized 

Comment:  4406  sq.  ft.,  1-story,  needs  rehab, 

most  recent  use — admin.,  off-site  use  only 
Bldg.  11813 

Property  #:  21199410269 
Fort  Gordon 

Fort  Gordon  Co:  Richmond  GA  30905- 
Status:  Unutilized 
Comment:  70  sq.  ft.;  1  story;  metal;  needs 

rehab.;  most  recent  use — storage;  off-site 

use  only 
Bldg.  21314 

Property  #:  21199410270 
Fort  Gordon 

Fort  Gordon  Co:  Richmond  GA  30905- 
Status:  Unutilized 
Comment:  85  sq.  ft.;  1  story;  needs  rehab.; 

most  recent  use — storage;  off-site  use  only 
Bldg.  12809 

Property  #:  21199410272 
Fort  Gordon 

Fort  Gordon  Co:  Richmond  GA  30905- 
Status:  Unutilized 
Comment:  2788  sq.  ft.;  1  story;  wood;  needs 

rehab.;  most  recent  use — maintenance 

shop;  off-site  use  only 

Bldg.  10306 

Property  #:  21199410273 

Fort  Gordon 

Fort  Gordon  Co:  Richmond  GA  30905- 

Status:  Unutilized 

Comment:  195  sq.  ft.;  1  story;  wood;  most 

recent  use — oil  storage  shed;  off-site  use 

only 

Bldg.  4051,  Fort  Benning 

Property  #:  21199520175 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Status:  Unutilized 

Comment:  967  sq.  ft.,  1-story,  needs  rehab, 

most  recent  use — storage,  off-site  use  only 
Bldg.  2141 

Property  #:  21199610655 
Fort  Gordon 

Fort  Gordon  Co:  Richmond  GA  30905- 
Status:  Unutilized 
Comment:  2283  sq.  ft.,  needs  repair,  most 

recent  use — office,  off-site  use  only 
Bldg.  322 

Property  #:  21199720156 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Status:  Unutilized 
Conunent:  9600  sq.  ft.,  needs  rehab,  most 

recent  use — admin.,  off-site  use  only 
Bldg.  1737 

Property  #:  21199720161 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Status:  Unutilized 
Conmient:  1500  sq.  ft.,  needs  rehab,  most 

recent  use — storage,  off-site  use  only 
Bldg.  2593 

Property  #:  21199720167 
Fort  Benning 


Ft.  Benning  Co:  Muscogee  GA  31905- 

Status:  Unutilized 

Comment:  13644  sq.  ft.,  needs  rehab,  most 
recent  use — parachute  shop,  off-site  use 
only 

Bldg.  2595 

Property  #:  21199720168 

Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Status:  Unutilized 

Comment:  3356  sq.  ft.,  needs  rehab,  most 
recent  use — chapel,  off-site  use  only 

Bldgs.  2865.  2869,  2872 

Property  #:  21199720169 

Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Status:  Unutilized 

Comment:  approx.  1100  sq.  ft.  each,  needs 
rehab,  most  recent  use — shower  fac,  off- 
site  use  only 

Bldg.  4476 

Property  #:  21199720184 

Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Status:  Unutilized 

Comment:  3148  sq.  ft.,  needs  rehab,  most 

recent  use — vehicle  maint.  shop,  off-site 

use  only 
8  Bldgs. 

Property  #:  21199720189 
Fort  Benning 
4700-4701,  4704-4707 
4710-4711 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Status:  Unutilized 
Comment:  6433  sq.  ft.  each,  nees  rehab,  most 

recent  use — unaccompanied  personnel 

housing,  off-site  use  only 
Bldg.  4714 

Property  #:  21199720191 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Status:  Unutilized 
Comment:  1983  sq.  ft.,  needs  rehab,  most 

recent  use — battalion  headquarters  bldg.. 

off-site  use  only 

Bldg.  4702 

Property  #:  21199720192 

Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Status:  Unutilized 

Comment:  3690  sq.  ft.,  needs  rehab,  most 

recent  use — dining  facility  off-site  use  only 
Bldgs.  4712-4713 
Property  #:  21199720193 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Status:  Unutilized 
Comment:  1983  sq.  ft.  and  10270  sq.  ft., 

needs  rehab,  most  recent  use — company 

headquarters  bldg.,  off-site  use  only 
Bldg.  305 

Property  #:  21199810268 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Status:  Unutilized 
Comment:  4083  sq.  ft.,  most  recent  use — 

recreation  center,  off-site  use  only 
Bldg.  318 

Property  #:  21199810269 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Status:  Unutilized 
Comment:  374  sq.  ft.,  poor  condition,  most 

recent  use — maint.  shop,  off-site  use  only 


Bldg.  1792 

Property  #:  21199810274 

Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Status:  Unutilized 

Comment:  10200  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  1836 

Property  #:  21199810276 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Status:  Unutilized 
Comment:  2998  sq.  ft.,  most  recent  use — 

admin.,  off-site  use  only 
Bldg.  4373 

Property  #:  21199810286 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Status:  Unutilized 
Comment:  409  sq.  ft.,  poor  condition,  most 

recent  use — station  bldg.  off-site  use  only 
Bldg.  4628 

Property  #:  21199810287 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905 — 
Status:  Unutilized 
Comment:  5483  sq.  ft.,  most  recent  use — 

admin.,  off-site  use  only 
Bldg.  92 

Property  #:  21199830278 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905 — 
Status:  Unutilized 
Comment:  637  sq.  ft.,  needs  rehab,  most 

recent  use — admin.,  off-site  use  only 
Bldg.  2445 

Property  #:  21199830279 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905 — 
Status:  Unutilized 
Comment:  2385  sq.  ft.,  needs  rehab,  most 

recent  use — fire  station,  off-site  use  only 
Bldg.  4232 

Property  #:  21199830279 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905 — 
Status:  Unutilized 
Comment:  3720  sq.  ft.,  needs  rehab,  most 

recent  use — maint.  bay,  off-site  use  only 
Bldg.  39720 

Property  #:  21199930119 
Fort  Gordon 

Ft.  Gordon  Co:  Richmond  GA  31905— 
Status:  Unutilized 
Comment:  1520  sq.  ft.,  concrete  block, 

possible  asbestos/lead  paint,  most  recent 

use— office,  off-site  use  only 
Bldg.  492 

Property  #:  21199930120 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905 — 
Status:  Unutilized 
Comment:  720  sq.  ft.,  most  recent  use — 

admin/maint,  off-site  use  only 
Bldg.  880 

Property  #:  21199930121 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905 — 
Status:  Unutilized 
Comment:  57110  sq.  ft.,  most  recent  use — 

instruction,  off-site  use  only 
Bldg.  1370 

Property  #:  21199930122 
Fort  Benning 
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Ft.  Benning  Co:  Muscogee  GA  31905— 
Status:  Unutilized 

Comment:  5204  sq.  ft.,  most  recent  use — 
hdqts.  bldg.,  off-site  use  only 

Bldg.  2288 

Property  #:  21199930123 

Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905 — 

Status:  Unutilized 

Comment:  2481  sq.  ft.,  most  recent  use — 

admin.,  off-site  use  only 
Bldg.  2290 

Property  #:  21199930124 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905 — 
Status:  Unutilized 
Comment:  455  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  2293 

Property  #:  21199930125 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905 — 
Status:  Unutilized 
Comment:  2600  sq.  ft.,  most  recent  use — 

hdqts.  bldg.,  off-site  use  only 
Bldg.  2297 

Property  #:  21199930126 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905 — 
Status:  Unutilized 
Comment:  5156  sq.  ft.,  most  recent  use — 

admin 
Bldg.  2502 

Property  #:  21199930127 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Status:  Unutilized 
Comment:  10257  sq.  ft.,  most  recent  use — 

repair  shop,  off-site  use  only 
Bldg.  2508 

Property  #:  21199930128 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Status:  Unutilized 
Comment:  2434  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  2815 

Property  #:  21199930129 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Status:  Unutilized 
Comment:  2578  sq.  ft.,  most  recent  use — 

hdqts.  bldg.,  off-site  use  only 
Bldg.  3815 

Property  #:  21199930130 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Status:  Unutilized 
Comment:  7575  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  3816 

Property  #:  21199930131 
Fort  Bennjng 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Status:  Unutilized 
Comment:  7514  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  5886 

Property  #:  21199930134 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Status:  Unutilized 
Comment:  67  sq.  ft.,  most  recent  use — maint/ 

storage,  off-site  use  only 


Bldgs.  5974-5978 

Property  #:  21199930135 

Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Status:  Unutilized 

Comment:  400  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  5993 

Property  #:  21199930136 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Status:  Unutilized 
Comment:  960  sq.  ft.,  msot  recent  use — 

storage,  off-site  use  only 
Bldg.  5994 

Property  #:  21199930137 
Fort  Benning 

Ft.  Berming  Co:  Muscogee  GA  31905— 
Status:  Unutilized 
Comment:  2016  sq.  ft.,  most  recent  use — ■" 

storage,  off-site  use  only 
Bldg.  2214 

Property  #:  21200020171 
Fort  Gordon 

Ft.  Gordon  Co:  Richmond  GA  30905 
Status:  Unutilized 
Comment:  13508  sq.  ft.,  possible  asbestos/ 

lead  paint,  most  recent  use — storage/ 

admin.,  off-site  use  only 
Bldg.  2233 

Property  #:  21200020172 
Fort  Gordon 

.  Ft.  Gordon  Co:  Richmond  GA  30905- 
Status:  Unutilized 
Comment:  1720  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — admin.,  off-site  use 

only 
Bldg.  T-1003 
Property  #:  21200030085 
Fort  Stewart 

Hinesville  Co:  Liberty  GA  31514- 
Status:  Excess 
Comment:  9367  sq.  ft.,  poor  condition,  most 

recent  use — admin.,  off-site  use  only 
Bldgs.  T-1005,  T-1006,  T-1007 
Property  #:  21200030086 
Fort  Stewart 

Hinesville  Co:  Liberty  GA  31514- 
Status:  Excess 
Comment:  9267  sq.  ft.,  poor  condition,  most 

recent  use — storage,  off-site  use  only 

Bldgs.  T-1015,  T-1016,  T-1017 
Property  #:  21200030087 
Fort  Stewart 

Hinesville  Co:  Liberty  GA  31514- 
Status:  Excess 

Comment:  7496  sq.  ft.,  poor  condition,  most 
recent  use — storage,  off-site  use  only 

Bldgs.  T-1018,  T-1019 

Property  #:  21200030088 

Fort  Stewart 

Hinesville  Co:  Liberty  GA  31514- 

Status:  Excess 

Comment:  9267  sq.  ft.,  poor  condition,  most 

recent  use — storage,  off-site  use  only 
Bldgs.  T-1020,  T-1021 
Property  #:  21200030089 
Fort  Stewart 

Hinesville  Co:  Liberty  GA  31514- 
Status:  Excess 
Comment:  9267  sq.  ft.,  poor  condition,  most 

recent  use — storage,  off-site  use  only 
Bldg.  T-1022 
Property  #:  21200030090 


Fort  Stewart 

Hinesville  Co:  Liberty  GA  31514- 

Status:  Excess 

Comment:  9267  sq.  ft.,  poor  condition,  most 

recent  use — storage,  off-site  use  only 
Bldg.  T-1027 
Property  #:  21200030091 
Fort  Stewart 

Hinesville  Co:  Liberty  GA  31514- 
Status:  Excess 
Comment:  9024  sq.  ft.,  poor  condition,  most 

recent  use — storage,  off-site  use  only 
Bldg.  T-1028 
Property  #:  21200030092 
Fort  Stewart 

Hinesville  Co:  Liberty  GA  31514- 
Status:.  Excess 
Comment:  7496  sq.  ft.,  poor  condition,  most 

recent  use — storage,  off-site  use  only 
Bldgs.  T-1035,  T-1036,  T-1037 
Property  #:  21200030093 
Fort  Stewart 

Hinesville  Co:  Liberty  GA  31514- 
Status:  Excess 
Comment:  1626  sq.  ft.,  poor  condition,  most 

recent  use — storage,  off-site  use  only 
Bldgs.  T-1038,  T-1039 
Property  #:  21200030094 
Fort  Stewart 

Hinesville  Co:  Liberty  GA  31514- 
Status:  Excess 
Comment:  1626  sq.  ft.,  poor  condition,  most 

recent  use — storage,  off-site  use  only 
Bldgs.  T-1040,  T-1042 
Property  #:  21200030095 
Fort  Stewart 

Hinesville  Co:  Liberty  GA  31514- 
Status:  Excess 
Comment:  1626  sq.  ft.,  poor  condition,  most 

recent  use — storage,  off-site  use  only 
Bldgs.  T-1086,  T-1087,  T-1088 
Property  #:  21200030096 
Fort  Stewart 

Hinesville  Co:  Liberty  GA  31514- 
Status:  Excess 
Comment:  7680  sq.  ft.,  poor  condition,  most 

recent  use — storage,  off-site  use  only 

Bldg.  P-7751 

Property  #:  21200030097 

Fort  Stewart 

Hinesville  Co:  Liberty  GA  31514- 

Status:  Excess 

Comment:  192  sq.  ft.,  poor  condition,  off-site 

use  only 
Bldg.  223 

Property  #:  21200040044 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Status:  Unutilized 
Comment:  21556  sq.  ft.,  most  recent  use — 

gen.  purpose 

Bldg.  228 

Property  #:  21200040045 

Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Status:  Unutilized 

Comment:  20220  sq.  ft.,  most  recent  use — 

gen.  purpose 
Bldg.  2051 

Property  #:  21200040046 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Status:  Unutilized 
Comment:  6077  ft.,  most  recent  use — storage 
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Bldg.  2053 

Property  #:  21200040047 

Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Status:  Unutilized 

Comment:  14520  sq.  ft.,  most  recent  use — 

storage 
Bldg.  2677 

Property  #:  21200040048 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Status:  Unutilized 
Comment:  19326  sq.  ft.,  most  recent  use — 

maint.  shop 

Land 

Land  (Railbed) 
Property  #:  21199440440 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Status:  Unutilized 

Comment:  17.3  acres  extending  1.24  miles, 
no  known  utilities  potential 

Hawaii 
Building 

P-88 

Property  #:  21199030324 

Aliamanu  Military 

Reservation 

Honolulu  Co:  Honolulu  HI  96818- 

Location:  Approximately  600  feet  from  Main 
Gate  on  Aliamanu  Drive. 

Status:  Unutilized 

Comment:  45216  sq.  ft.  underground  tunnel 
complex,  pres.  of  a.sbestos  clean-up 
required  of  contamination,  use  of  respirator 
required  by  those  entering  property,  use 
limitations 

Bldg.  T-337 

Property  #:  21199640203 
Fort  Shafter 

Honolulu  Co:  Honolulu  HI  96819- 
Status:  Unutilized 

Comment:  132  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only 

Illinois 

Building 

Bldg.  54 

Property  #:  21199620666 
Rock  Island  Arsenal 
Rock  Island  Co:  Rock  Island  IL  61299- 
Status:  Unutilized 

Comment:  2000  sq.  ft.,  most  recent  use — oil 
storage,  needs  repair,  off-site  use  only 

Kansas 
Building 

Bldg.  166,  Fort  Riley 

Property  #:  21199410325 

Ft.  Riley  Co:  Geary  KS  66442- 

Status:  Unutilized 

Comment:  3803  sq.  ft.,  3-story  brick 
residence,  needs  rehab,  presence  of 
asbestos,  located  within  National 
Registered  Historic  District 

Bldg.  P-390 

Property  #:  21199740295 

Fort  Leavenworth 

Leavenworth  KS  66027- 

Stalus:  Unutilized 

Comment:  4713  sq.  ft.,  presence  of  lead  based 
paint,  most  recent  use — swine  house,  off- 
site  use  only 


Bldg.  P-68 

Property  #:  21199820153 

Fort  Leavenworth 

Leavenworth  KS  66027- 

Status:  Unutilized 

Comment:  2236  sq.  ft.,  most  recent  use — 

vehicle  storage,  off-site  use  only 
Bldg.  P-321 

Property  #:  21199820157 
Fort  Leavenworth 
Leavenworth  KS  66027- 
Status:  Unutilized 
Comment:  600  sq.  ft.,  most  recent  use — 

picnic  shelter,  off-site  use  only 
Bldg.  P-347 

Property  #:  21199820158 
Fort  Leavenworth 
Leavenworth  KS  66027- 
Status:  Unutilized 
Comment:  2135  sq.  ft.,  most  recent  use — bath 

house,  off-site  use  only 

Bldg.  S-809 

Property  #:  21199820160 

Fort  Leavenworth 

Leavenworth  KS  66027- 

Status:  Unutilized 

Comment:  39  sq.  ft.,  most  recent  use — access 
control,  off-site  use  only 

Bldg.  S-830 

Property  #:  21199820161 

Fort  Leavenworth 

Leavenworth  KS  66027- 

Status:  Unutilized 

Comment:  5789  sq.  ft.,  most  recent  use — 
underground  storage,  off-site  use  only 

Bldg.  S-831 

Property  #:  21199820162 

Fort  Leavenworth 

Leavenworth  KS  66027- 

Status:  Unutilized 

Comment:  5789  sq.  ft.,  most  recent  use — 
underground  storage,  off-site  use  only 

Bldg.  P-243 

Property  #:  21199830321 

Fort  Leavenworth 

Leavenworth  KS  66027- 

Status:  Unutilized 

Comment:  242  sq.  ft.,  most  recent  use- 
industrial,  off-site  use  only  -^ 

Bldg.  P-242 

Property  #:  21199920202 

Fort  Leavenworth 

Leavenworth  CO:  KS  66027- 

Status:  Unutilized 

Comment:  4680  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only 

Bldg.  P-75 

Property  #:  21199930140 

Fort  Leavenworth 

Leavenworth  CO:  KS  66027- 

Status:  Unutilized 

Comment:  12129  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only 

Bldg.  P-223 

Property  #:  21199930146 

Fort  Leavenworth 

Leavenworth  CO:  KS  66027- 

Status:  Unutilized 

Comment:  7174  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  T-236 

Property  #:  21199930147 
Fort  Leavenworth 
Leavenworth  CO:  KS  66027- 


Status:  Unutilized 

Comment:  4563  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  P-241 

Property  #:  21199930148 
Fort  Leavenworth 
Leavenworth  Co:  KS  66027- 
Status:  Unutilized 
Comment:  5920  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  T-257 

Property  #:  21199930149 
Fort  Leavenworth 
Leavenworth  Co:  KS  66027- 
Status:  Unutilized 
Comment:  5920  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 

Kentucky 

Building 

Bldg.  02813 

Property  #:  21200030102 

Fort  Knox 

Ft.  Knox  Co:  Hardin  KY  40121- 

Status:  Underutilized 

Comment:  60  sq.  ft.,  needs  rehab,  possible 

asbestos/lead  paint,  most  recent  use — shed, 

off-site  use  only 

Louisiana 

Building 

Bldg.  8405,  Fort  Polk 
Property  #:  21199640524 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Status:  Underutilized 
Comment:  1029  sq.  ft.,  most  recent  use — 
office 

Bldg.  8407,  Fort  Polk 
Property  #:  21199640525 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Status:  Unutilized 

Comment:  2055  sq.  ft.,  most  recent  use — 
admin 

Bldg.  8408,  Fort  Polk 
Property  #:  21199640526 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Status:  Underutilized 
Comment:  2055  sq.  ft.,  most  recent  use — 
admin 

Bldg.  8414,  Fort  Polk 
Property  #:  21199640527 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Status:  Underutilized 
Comment:  4172  sq.  ft.,  most  recent  use — 
barracks 

Bldg.  8423,  Fort  Polk 
Property  #:  21199640528 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Status:  Underutilized 
Comment:  4172  sq.  ft.,  most  recent  use — 
barracks 

Bldg.  8424,  Fort  Polk 
Property  #:  21199640529 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Status:  Underutilized 
Comment:  4172  sq.  ft.,  most  recent  use — 
barracks 

Bldg.  8426,  Fort  Polk 
Property  #:  21199640530 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Status:  Underutilized 
Comment:  4172  sq.  ft.,  most  recent  use — 
barracks 

Bldg.  8427,  Fort  Polk 
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Property  #:  21199640531 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 

Status:  Underutilized 

Comment:  4172  sq.  ft.,  most  recent  use — 

barracks 
Bldg.  8428,  Fort  Polk 
Property  #:  21199640532 
FL  Polk  Co:  Vernon  Parish  LA  71459— 
Status:  Underutilized 
Comment:  4172  sq.  ft.,  most  recent  use — 

barracks 

Bldg.  8429,  Fort  Polk 
Property  #:  21199640533 
Ft  Polk  Co:  Vernon  Parish  LA  71459— 
Status:  Underutilized 
Comment:  4172  sq.  ft.,  most  recent  use — 
barracks 

Bldg.  8430,  Fort  Polk 

Property  #:  21199640534 

Ft.  Polk  Co:  Vernon  Parish  LA  71459— 

Status:  Underutilized 

Comment:  4172  sq.  ft.,  most  recent  use — 

barracks 
Bldg.  8431,  Fort  Polk 
Property  #:  21199640535 
Ft.  Polk  Co:  Vernon  Parish  LA  71459— 
Status:  Underutilized 
Comment:  4172  sq.  ft.,  most  recent  use — 

barracks 

Bldg.  8432,  Fort  Polk 

Property  #:  21199640536 

Ft.  Polk  Co:  Vernon  Parish  LA  71459— 

Status:  Underutilized 

Comment:  4172  sq.  ft.,  most  recent  use — 

barracks 
Bldg.  8433,  Fort  Polk 
Property  #:  21199640537 
Ft.  Polk  Co:  Vernon  Parish  LA  71459— 
Status:  Underutilized 
Comment:  4172  sq.  ft.,  most  recent  use — 

barracks 
Bldg.  8446,  Fort  Polk 
Property  #:  21199640538 
Ft.  Polk  Co:  Vernon  Parish  LA  71459— 
Status:  Underutilized 
Comment:  2093  sq.  ft.,  most  recent  use — 

admin 
Bldg.  8449,  Fort  Polk 
Property  #:  21199640539 
Ft.  Polk  Co:  Vernon  Parish  LA  71459— 
Status:  Underutilized 
Comment:  2093  sq.  ft.,  most  recent  use — 

office 
Bldg.  8450,  Fort  Polk 
Property  #:  21199640540 
Ft.  Polk  Co:  Vernon  Parish  LA  71459— 
Status:  Underutilized 
Comment:  2093  sq.  ft.,  most  recent  use — 

admin 
Bldg.  8458,  Fort  Polk 
Property  #:  21199640542 
Ft.  Polk  Co:  Vernon  Parish  LA  71459— 
Status:  Underutilized 
Comment:  4172  sq.  ft.,  most  recent  use — 

barracks 
Bldg.  8459,  Fort  Polk 
Property  #:  21199640543 
Ft.  Polk  Co:  Vernon  Parish  LA  71459— 
Status:  Underutilized 
Comment:  4172  sq.  ft.,  most  recent  use — 

barracks 

Bldg.  8460,  Fort  Polk 

Property  #:  21199640544 

Ft.  Polk  Co:  Vernon  Parish  LA  71459— 


Status:  Underutilized 

Comment:  4172  sq.  ft.,  most  recent  use — 

barracks 
Bldg.  8461.  Fort  Polk 
Property  #:  21199640545 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Status:  Underutilized 
Comment:  4172  sq.  ft.,  most  recent  use — 

barracks 
Bldg.  8462,  Fort  Polk 
Property  # :  2 1 1 99640546 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Status:  Underutilized 
Comment:  4172  sq.  ft.,  most  recent  use — 

barracks 
Bldg.  8463,  Fort  Polk 
Property  #:  21199640547 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Status:  Underutilized 
Comment:  4172  sq.  ft.,  most  recent  use — 

barracks 

Bldg.  8501,  Fort  Polk 

Property  #:  21199640548 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 

Status:  Underutilized 

Comment:  1687  sq.  ft.,  most  recent  use — 

office 
Bldg.  8502,  Fort  Polk 
Property  #:  21199640549 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Status:  Underutilized 
Comment:  1029  sq.  ft.,  most  recent  use — 

office 
Bldg.  8541,  Fort  Polk 
Property  #:  21199640551 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Status:  Underutilized 
Comment:  4172  sq.  ft.,  most  recent  use — 

barracks 
Bldg.  8542,  Fort  Polk 
Property  #:  21199640552 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Status:  Underutilized 
Comment:  4172  sq.  ft.,  most  recent  use — 

barracks 
Bldg.  8543,  Fort  Polk 
Property  #:  21199640553 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Status:  Underutilized 
Comment:  4172  sq.  ft.,  most  recent  use — 

barracks 
Bldg.  8545,  Fort  Polk 
Property  #:  21199640555 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Status:  Underutilized 
Comment:  4172  sq.  ft.,  most  recent  use — 

barracks 

Bldg.  8546.  Fort  Polk 

Property  #:  21199640556 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 

Status:  Underutilized 

Comment:  4172  sq.  ft.,  most  recent  use — 

barracks 
Bldg.  8547,  Fort  Polk 
Property  #:  21199640557' 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Status:  Underutilized 
Comment:  4172  sq.  ft.,  most  recent  use — 

barracks 
Bldg.  8548,  Fort  Polk 
Property  #:  21199640558 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Status:  Underutilized 


Comment:  4172  sq.  ft.,  most  recent  use — 

barracks 
Bldg.  8549,  Fort  Polk 
Property  #:  21199640559 
Fort  Polk  Co:  Vernon  Parish  LA  71459- 
Status:  Underutilized 
Comment:  4172  sq.  ft.,  most  recent  use — 

barracks 

Maryland 
Building 

Bldg.  370 

Property  #:  21199730256 

Fort  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 

Status:  Unutilized 

Comment:  19583  sq.  ft.,  most  recent  use — 
NCO  club,  possible  asbestos/ead  paint 

Bldg.  2472 

Property  #:  21199740306 

Fort  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 

Status:  Unutilized 

Comment:  7670  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Bldg.  4700 

Property  #:  21199740309 

Fort  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 

Status:  Unutilized 

Comment:  36619  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Bldg.  6294 

Property  #:  21199810302 

Fort  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 

Status:  Unutilized 

Comment:  4720  sq.  ft.,  needs  rehab,  presence 
of  asbestos/lead  paint,  most  recent  use — 
custodial,  off-site  use  only 

Bldg.  2478 

Property  #:  21199940026 

Fort  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 

Status:  Unutilized 

Comment:  2534  sq.  ft.,  needs  rehab,  presence 

of  asbestos,  most  recent  use — health  clinic, 

off-site  use  only 

Bldg.  2845 

Property  #:  21199940027 

Fort  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 

Status:  Unutilized 

Comment:  6104  sq.  ft.,  needs  rehab,  presence 

of  asbestos/lead  paint,  most  recent  use — 

admin.,  off-site  use  only 

Bldg.  176 

Property  #:  21200020187 

Fort  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 

Status:  Unutilized 

Comment:  2441.  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — storage,  off- 
site  use  only 

Bldg.  2831 

Property  #:  21200030103 

Ft.  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 

Status:  Unutilized 

Comment:  9652  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — dental  clinic, 
off-site  use  only 
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Land 

13  acres 

Property  #:  21199930151 
Ft.  George  G.  Meade 
west  side  of  Rt  175 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5111 
Status;  Underutilized 
Comment:  small  paved  area,  remainder 
wooded 

Missouri 

Building 

Bldg.  T599 

Property  #:  21199230260 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Status:  Underutilized 
Comment:  18270  sq.  ft.,  1-story,  presence  of 

asbestos,  most  recent  use — storehouse,  off- 
site  use  only 
Bldg.  T2171 

Property  #:  21199340212 
Fort  Leonard  Wood 
Fort  Leonard  Wood  CO:  Pulaski  MO  65473- 

5000 
Status:  Unutilized 
Comment:  1296  sq.  ft.,  1-story  wood  frame, 

most  recent  use — administrative,  no 

handicap  ftxtures,  lead  base  paint,  off-site 

use  only 
Bldg.  6822 

Property  #:  21199340219 
Fort  Leonard  Wood 
Fort  Leonard  Wood  CO:  Pulaski  MO  65473- 

5000 
Status:  Underutilized 
Comment:  4000  sq.  ft.,  1-story  wood  frame, 

most  recent  use — storage,  no  handicap 

fixtures,  off-site  use  only 
Bidg.  T1497 

Property  #:  21199420441 
Fort  Leonard  Wood 
Fort  Leonard  Wood  CO:  Pulaski  MO  65473- 

5000 
Status:  Underutilized 
Conmient:  4720  sq.  ft.,  2-story,  presence  of 

lead  base  paint,  most  recent  use — admin/ 

gen.  purpose,  off-site  use  only 
Bldg.  T2 139 

Property  #:  21199420446 
Fort  Leonard  Wood 
Fort  Leonard  Wood  CO:  Pulaski  MO  65473- 

5000 
Status:  Underutilized 
Comment:  3663  sq.  ft.,  1-story,  presence  of 

lead  base  paint,  most  recent  use — admin/ 

gen.  purpose,  off-site  use  only 
Bldg.  T2191 

Property  #:  2 1 1 99440334 
Fort  Leonard  Wood 
Fort  Leonard  Wood  CO:  Pulaski  MO  65473- 

5000 
Status:  Excess 
Comment:  4720  sq.  ft.,  2-story  wood  fi^me, 

off-site  removal  only,  to  be  vacated  8/95. 

lead  based  paint,  most  recent  use — 

barracks 

Bldg.  T2197 

Property  #:  21199440335 

Fort  Leonard  Wood 

Fort  Leonard  Wood  CO:  Pulaski  MO  65473- 

5000 
Status:  Excess 


Comment:  4720  sq.  ft.,  2  story  wood  frame, 

off-site  removal  only,  to  be  vacated  8/95, 

lead  based  paint,  most  recent  use — 

barracks 
Bldg.  T590 

Property  #:  21199510110 
Fort  Leonard  Wood 

Fort  Leonard  Wood  CO:  Pulaski  MO  65473- 
Status:  Excess 
Comment:  3263  sq.  ft.,  1-story,  wood  frame, 

most  recent  use — admin.,  to  be  vacated  8/ 

95,  off-site  use  only 
Bldg.  T2385 

Property  #:  21199510115 
Fort  Leonard  Wood 

Fort  Leonard  Wood  CO:  Pulaski  MO  65473- 
Status:  Excess 
Comment:  3158  sq.  ft.,  1 -story,  wood  frame, 

most  recent  use — admin.,  to  be  vacated  8/ 

95,  off-site  use  only 
Bldgs.  T-2340  thru  T2343 
Property  #:  21199710138 
Fort  Leonard  Wood 
Fort  Leonard  Wood  CO:  Pulaski  MO  65473- 

5000 
Status:  Underutilized 
Comment:  9267  sq.  ft.  each,  most  recent 

use — storage/general  purpose 

Bldg.  1226 

Property  #:  21199730275 

Fort  Leonard  Wood 

Fort  Leonard  Wood  CO:  Pulaski  MO  65473- 

•    5000 

Status:  Unutilized 

Comment:  1600  sq.  ft.,  presence  of  asbestos/ 

lad  paint,  most  recent  use — admin.,  off-site 

use  only 
Bldg.  1271 

Property  #:  21199730276 
Fort  Leonard  Wood 
Fort  Leonard  Wood  CO:  Pulaski  MO  65473- 

5000 
Status:  Unutilized 
Comment:  2360  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — storage,  off- 
site  use  only 
Bldg.  1280 

Property  #:  21199730277 
Fort  Leonard  Wood 
Fort  Leonard  Wood  CO:  Pulaski  MO  65473- 

5000 
Status:  Unutilized 
Comment:  1144  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — classroom, 

off-site  use  only 
Bldg.  1281 

Property  #:  21199730278 
Fort  Leonard  Wood 
Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Status:  Unutilized 
Comment:  2360  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — classroom, 

off-site  use  only 
Bldg.  1282 

Property  #:  21199730279 
Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
-    5000 

Status:  Unutilized 
Comment:  4720  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — barracks,  off- 
site  use  only 
Bldg.  1283 


Property  #:  21199730280 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Status:  Unutilized 

Comment:  1296  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — storage,  off- 
site  use  only 

Bldg.  1284 

Property  #:  21199730281 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Status:  Unutilized 

Comment:  4720  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Bldg.  1285 

Property  #:  21199730282 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Status:  Unutilized 

Comment:  4720  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — barracks,  off- 
site  use  only 

Bldg.  1286 

Property  #:  21199730283 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Status:  Unutilized 
Comment:  1296  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — admin.,  off^ 

site  use  only 
Bldg.  1287 

Property  #:  21199730284 
Fort  Leonard  Wood 
Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Status:  Unutilized 
Comment:  4720  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — barracks,  off- 
site  use  only 
Bldg.  1288 

Property  #:  21199730285 
Fort  Leonard  Wood 
Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Status:  Unutilized 
Comment:  2360  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — dining 

facility,  off-site  use  only 
Bldg.  1289 

Property  #:  21199730286 
Fort  Leonard  Wood 
Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Status:  Unutilized 
Comment:  1144  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — classroom, 

off-site  use  only 

Bldg.  430 

Property  #:  21199810305 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Status:  Unutilized 
Comment:  4100  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — Red  Cross 

facility,  off-site  use  only 
Bldg.  758 

Property  #:  21199810306 
Fort  Leonard  Wood 
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Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Status:  Umitilized 
Comment:  2400  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — classroom, 

off-site  use  only 
Bldg.  759 

Property  #:  21199810307 
Fort  Leonard  Wood 
Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Status:  Unutilized 
Comment:  2400  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — classroom, 

off-site  use  only 

Bldg.  760 

Property  #:  21199810308 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Status:  Unutilized 
Comment:  2400  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  off-site  use  only 
Bldg.  761-766 
Property  #:  21199810309 
Fort  Leonard  Wood 
Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Status:  Unutilized 
Comment:  2400  sq.  ft.  each,  presence  of 

asbestos/lead  paint,  most  recent  use — 

classroom,  off-site  use  only 
Bldg.  1650 

Property  #:  21199810311 
Fort  Leonard  Wood 
Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Status:  Unutilized 
Comment:  1676  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — union  hall, 

off-site  use  only 

Bldg.  2111 

Property  #:  21199810312 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Status:  Unutilized 

Comment:  1600  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — union  hall, 
off-site  use  only 

Bldg.  2170 

Property  #:  21199810313 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Status:  Unutilized 

Conunent:  1296  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Bldg.  2204 

Property  #:  21199810315 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Status:  Unutilized 

Comment:  3525  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Bldg.  2225 

Property  #:  21199810316 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Status:  Unutilized 


Comment:  820  sq.  ft.,  presence  of  lead  paint, 
most  recent  use — storage,  off-site  use  only 

Bldg.  2271 

Property  #:  21199810317 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Status:  Unutilized 

Comment:  256  sq.  ft.,  presence  of  lead  paint, 
most  recent  use — storage,  off-site  use  only 

Bldg.  2275 

Property  #:  21199810318 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Status:  Unutilized 

Comment:  225  sq.  ft.,  presence  of  lead  paint, 
most  recent  use — storage,  off-site  use  only 

Bldg.  2318 

Property  #:  21199810322 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Status:  Unutilized 

Comment:  9267  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — storage,  off- 
site  use  only 

Bldg.  4199 

Property  #:  21199810327 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Status:  Unutilized 

Comment:  2400  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — storage,  off- 
site  use  only 

Bldg.  386 

Property  #:  21199820163 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Status:  Unutilized 
Comment:  4902  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — fire  station, 

off-site  use  only 

Bldg.  401 

Property  #:  21199820164 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Status:  Unutilized 

Comment:  9567  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Bldg.  856 

Property  #:  21199820166 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Status:  Unutilized 

Comment:  2400  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — storage,  off- 
site  use  only 

Bldg.  859 

Property  #:  21199820167 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Status:  Unutilized 

Comment:  2400  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — storage,  off- 
site  use  only 

Bldg.  1242 

Property  #:  21199820168 


Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Status:  Unutilized 

Comment:  2360  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — storage,  off- 
site  use  only 

Bldg.  1265 

Property  #:  21199820169 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Status:  Unutilized 

Comment:  2360  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — storage,  off- 
site  use  only 

Bldg.  1267 

Property  #:  21199820170 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Status:  Unutilized 

Comment:  1144  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Bldg.  1272 

Property  #:  21199820171 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Status:  Unutilized 

Comment:  1144  sq.  ft.,  presence  of  asbeo.o&z' 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Bldg.  1277 

Property  #:  21199820172 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Status:  Unutilized 

Comment:  1144  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Bldgs.  2142,  2145,  2151-2153 

Property  #:  21199820174 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Status:  Unutilized 

Comment:  4720  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — barracks,  off- 
site  use  only 

Bldg.  2150 

Property  #:  21199820175 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Status:  Unutilized 

Comment:  2892  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — dayroom,  off- 
site  use  only 

Bldg.  2155 

Property  #:  21199820176 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Status:  Unutilized 

Comment:  1296  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Bldgs.  2156,  2157.  2163,  2164 

Property  #:  21199820177 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 
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Status:  Unutilized 

Comment:  4720  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — barracks,  off- 
site  use  only 

Bldg.  2165 

Property  #:  21199820178 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Status:  Unutilized 

Comment:  2892  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — dayroom,  off- 
site  use  only 

Bldg.  2167 

Property  #:  21199820179 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Status:  Unutilized 

Comment:  1296  sq.  ft.,  presence  of  asbestos/ 
lead  ptaint,  most  recent  use — admin.,  off- 
site  use  only 

Bldgs.  2169.  2181,  2182,  2183 

Property  #:  21199820180 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Status:  Unutilized 

Comment:  4720  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — barracks,  off- 
site  use  only 

Bldg.  2186 

Property  #:  21199820181 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Status:  Unutilized 

Conmient:  1296  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Bldg.  2187  . 

Property  #:  21199820182 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Status:  Unutilized 

Comment:  2892  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — dayroom,  off- 
site  use  only 

Bldgs.  2192,  2196.  2198 

Property  #:  2 1 1 998201 83 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Status:  Unutilized 

Comment:  4720  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — barracks,  off- 
site  use  only 

Bldgs.  2304.  2306 

Property  #:  21199820184 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Status:  Unutilized 

Comment:  1625  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — storage,  off- 
site  use  only 

Bldg.  12651 

Property  #:  21199820186 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Status:  Unutilized 
Comment:  240  sq.  ft.,  presence  of  lead  paint. 

off-site  use  only 


Bldg.  1448 

Property  #:  21199830327 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Status:  Unutilized 

Comment:  8450  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — training,  off- 
site  use  only 

Bldg.  2210 

Property  #:  21199830328 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Status:  Unutilized 

Comment:  808  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — storage,  off- 
site  use  only 

Bldg.  2270 

Property  #:  21199830329 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Status:  Unutilized 

Comment:  256  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — storage,  off- 
site  use  only 

Bldg.  6036 

Property  #:  21199910101 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Status:  Underutilized 

Comment:  240  sq.  ft.,  off-site  use  only 

Bldg.  9110 

Property  #:  21199910108 

Fort  Leonard  Wood 

Pulaski  Co:  MO  65473-8994 

Status:  Underutilized 

Comment:  6498  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — family, 
quarters,  off-site  use  only 

Bldg.  9113.  9115.  9117 

Property  #:  21199910109 

Fort  Leonard  Wood 

Pulaski  Co:  MO  65473-8994 

Status:  Underutilized 

Comment:  4332  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — family, 
quarters,  off-site  use  only 

Bldg.  493 

Property  #:  21199930158 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

Status:  Unutilized 

Comment:  26936  sq.  ft.,  concrete  presence  of 
asbestos/lead  paint,  most  recent  use — store, 
off-site  use  only 

Bldg.  1178 

Property  #:  21200040058 

Fort  Leonard  Wood  < 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
8994 

Status:  Unutilized 

Comment:  3203  sq.  ft.,  most  recent  use — fire 
station,  off-site  use  only 

New  Hampshire 

Building 

Bldg.  KGOOl 

Property  #:  21200030104 

Grenier  Field  USARC 

Manchester  Co:  Rockingham  NH  03103-7474 

Status:  Excess 


Comment:  18994  sq.  ft.,  presence  of  asbestos. 

most  recent  use — classroom,  off-site  use 

only 
Bldg.  KG002 
Property  #:  21200030105 
Grenier  Field  US/UIC 

Manchester  Co:  Rockingham  NH  03103-7474 
Status:  Excess 
Comment:  20014  sq.  ft.,  presence  of  asbestos, 

most  recent  use — storage/store,  off-site  use 

only 

Bldg.  KG003 

Property  #:  21200030106 

Grenier  Field  USARC 

Manchester  Co:  Rockingham  NH  03103-7474 

Status:  Excess 

Comment:  3458  sq.  ft.,  presence  of  asbestos. 

most  recent  use — veh.  maint.,  off-site  use 

only 

Bldg.  KG005 
Property  #:  21200030107 
Grenier  Field  USARC 

Manchester  Co:  Rockingham  NH  03103-7474 
Status:  Excess 

Comment:  3005  sq.  ft.,  presence  of  asbestos, 
most  recent  use — storage,  off-site  use  only 

New  Jersey 

Building 

Bldg.  178 

Property  #:  21199740312 

Armament  R&D  Engineering  Center 

Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 

Status:  Unutilized 

Comment:  2067  sq.  ft.,  most  recent  use — 

research,  off-site  use  only 
Bldg.  642 

Property  #:  21199740314 
Armament  R&D  Engineering  Center 
Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 
Status:  Unutilized 
Comment:  280  sq.  ft.,  most  recent  use — 

explosives  testing,  off-site  use  only 
Bldg.  732 

Property  #:  21199740315 
Armament  R&D  Engineering  Center 
Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 
Status:  Untilized 
Comment:  9077  sq.  ft.,  need  rehab.,  most 

recent  use — storage,  off-site  use  only 
Bldg.  3117 

Property  #:  21199740322 
Armament  R&D  Engineering  Center 
Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 
Status:  Unutilized 
Comment:  100  sq.  ft.,  most  recent  use — sentry 

station,  off-site  use  only 
Bldg.  Bldg.  3219 
Property  #:  21199740326 
Armament  R&D  Engineering  Center 
Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 
Status:  Unutilized 
Conunent:  288  sq.  ft.,  most  recent  use — snack 

bar,  off-site  use  only 

New  Mexico 

Building 

9  MFH  Units 

Property  #:  21200040062 

White  Sands  Missile  Range 

White  Sands  Co:  Dona  Ana  NM  88002- 

Location:  11201,  12210,  11214, 11217, 11220, 

11223, 11244,  11247,  11264 
Status:  Unutilized 
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Comment:  1620  sq.  ft.  each,  major  re[>airs 

required,  presence  of  asbestos,  most  recent 

use — housing,  off-site  use  only 
19  MFH  Units 
Property  #:  21200040063 
White  Sands  Missile  Range 
White  Sands  Co:  Dona  Ana  NM  88002- 
Location:  11202,  11209.  11212.  11216.  11219, 

11222,  11224.  11227.  11236.  11241.  11242. 

11245.  11249.  11253.  11257. 11260.  11263. 

11270. 11273 
Status:  Unutilized 
Comment:  1606  sq.  ft.  each,  major  repairs 

required,  presence  of  asbestos,  most  recent 

use — housing,  off-site  use  only 
34  MFU  Units 
Property  #:  21200040064 
White  Sands  Missile  Range 
White  Sands  Co:  Dona  Ana  NM  88002- 
Status:  Unutilized 
Comment:  1512  sq.  ft.  each,  major  repairs 

required,  presence  of  asbestos,  most  recent 

use — housing,  off-site  use  only 
12  MFH  Units 
Property  #:  21200040065 
White  Sands  Missile  Range 
White  Sands  Co:  Dona  Ana  NM  88002- 
Location:  11204.  11207. 11226, 11229,  11232, 

11235.  11238.  11251,  11255. 11258,  11261. 

11266 
Status:  Unutilized 
Comment:  1590  sq.  ft.  each,  major  repairs 

required,  presence  of  asbestos,  most  recent 

use — housing,  off-site  use  only 
Bldg.  23644 

Property  #:  21200040066 
White  Sands  Missile  Range 
White  Sands  Co:  Dona  Ana  NM  88002- 
Status:  Unutilized 
Comment:  80  sq.  ft.,  poor  condition,  presence 

of  asbestos,  most  recent  use — equip. 

facility,  off-site  use  only 

New  York 

Building 

Bldg.  801 

Property  #:  21200030108 

US  Military  Academy 

Highlands  Co.  Orange  NY  10996-1592 

Status:  Unutilized 

Comment:  27726  sq.  ft.,  needs  repair, 

possible  lead  paint,  most  recent  use — 

warehouse,  off-site  use  only 

Bldgs.  109, 110 

Property  #:  21200040067 

Fort  Hamilton 

Brooklyn  Co:  NY  11252- 

Status:  Unutilized 

Comment:  39723  sq.  ft.,  needs  repair, 

presence  of  asbestos,  most  recent  use — 

guest  house,  off-site  use  only 
Bldg.  T-2276 
Property  #:  21200040069 
Fort  Drum 

Ft.  Drum  Co:  Jefferson  NY  13602- 
Status:  Unutilized 
Comment:  5310  sq.  ft.,  needs  repair,  most 

recent  use — officer's  quarters,  off-site  use 

only 

Land 

Land — 6.965  Acres 

Property  #:  21199540018 

Dix  Avenue 

Queensbury  Co:  Warren,  NY  12801- 


Status:  Unutilized 

Comment:  6.96  acres  of  vacant  land,  located 

in  industrial  area,  potential  utilities 
300  acres 

Property  #:  21200040070 
U.S.  Military  Academy 
Highlands  Co:  Orange  NY  10996-1592 
Status:  Unutilized 
Comment:  approx.  300  acres,  contains 

wetlands  and  rare  flora 

Oklahoma 

Building 

Bldg.  T-838.  Fort  Sill 

Property  #:  21199220609 

838  Macomb  Road 

Lawton  Co:  Comanche  OK  73503-5100 

Status:  Unutilized 

Comment:  151  sq.  ft.,  wood  ft-ame,  1  story. 

off-site  removal  only,  most  recent  use — vet 

facility  (quarantine  stable] 
Bldg.  T-954.  Fort  Sill 
Property  #:  21199240659 
954  Quinette  Road 

Lawton  Co:  Comanche  OK  73503-5100 
Status:  Unutilized 
Comment:  3571  sq.  ft..  1  story  wood  ft'ame. 

needs  rehab,  off-site  use  only,  most  recent 

use — motor  repair  shop 
Bldg.  T-3325,  Fort  Sill 
Property  #:  21199240681 
3325  Naylor  Road 

Lawton  Co:  Comanche  OK  73503-5100 
Status:  Unutilized 
Comment:  8832  sq.  ft..  1  story  wood  frame, 

needs  rehab,  off-site  use  only,  most  recent 

use — warehouse 
Bldg.  T1652,  Fort  Sill 
Property  #:  21199330380 
Lawrton  Co:  Comanche  OK  73503-5100 
Status:  Unutilized 
Comment:  1505  sq.  ft..  1-story  wood,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only 

Bldg.  T5637.  Fort  Sill 

Property  #:  21199330419 

Lawton  Co:  Comanche  OK  73503-5100 

Status:  Unutilized 

Comment:  1606  sq.  ft..  1  story,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only 
Bldg.  T-4226 
Property  #:  21199440384 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503- 
Status:  Unutilized 
Comment:  114  sq.  ft..  1-story  wood  frame, 

possible  asbestos  and  lead  paint,  most 

recent  use — storage,  off-site  use  only 
Bldg.  P-1015.  Fort  Sill 
Property  #:  21199520197 
Lawton  Co:  Comanche  OK  73501-5100 
Status:  Unutilized 
Comment:  15402  sq.  ft..  1-story,  most  recent 

use — storage,  off-site  use  only 
Bldg.  P-366.  Fort  Sill 
Property  #:  21199610740 
Lawton  Co:  Comanche  OK  73503- 
Status:  Unutilized 
Comment:  482  sq.  ft.,  possible  asbestos,  most 

recent  use — storage,  off-site  use  only 
Bldg.  T-2952 
Property  #:  21199710047 
Fort  Sill 


Lawton  Co:  Comanche  OK  73503-5100 

Status:  Unutilized 

Comment:  4327  sq.  ft.,  possible  asbestos  and 

lead  paint,  most  recent  use — motor  re[>air 

shop,  off-site  use  only 

Bldg.  P-5042 

Property  #:  21199710066 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Status:  Unutilized 

Comment:  119  sq.  ft.,  possible  asbestos  and 
lead  paint,  most  recent  use — heatplant,  off- 
site  use  only 

6  Buildings 

Property  #:  21199710085 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Location:  P-6449.  S-6451.  T-6452,  P-6460, 
P-6463,  S-6450 

Status:  Unutilized 

Comment:  various  sq.  ft.,  possible  asbestos 
and  lead  paint,  most  recent  use — range 
support,  off-site  use  only 

4  Buildings 

Property  #:  21199710086 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Location:  T-6465.  T-6466.  T-6467,  T-6468 

Status:  Unutilized 

Comment:  various  sq.  ft.,  possible  asbestos 

and  leadpaint,  most  recent  use — range 

support,  off-site  use  only. 
Building  P-6539 
Property  #:  21199710087 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Status:  Unutilized 
Comment:  1483  sq.  ft.,  possible  asbestos  and 

leadpaint,  most  recent  use — office,  off-site 

use  only, 
Bldg.  T-208 

Property  #:  21199730344 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Status:  Unutilized 
Comment:  20525  sq.  ft.,  possible  asbestos/ 

lead  paint,  most  recent  use — training 

center,  off-site  use  only, 
Bldg.  T-214 

Property  #:  21199730346 
Fort  Sill 

Lavtrton  Co:  Comanche  OK  73503-5100 
Status:  Unutilized 
Comment:  6332  sq.  ft.,  possible  eisbestos/lead 

paint,  most  recent  use — training  center,  off- 
site  use  only, 

Bldgs.  T-215,  T-216 

Property  #:  21199730347 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Status:  Unutilized 

Comment:  6300  sq.  ft.  each,  possible 

asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only. 

Bldg.  T-217 

Property  #:  21199730348 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Status:  Unutilized 

Comment:  6394  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — training  center,  off- 
site  use  only. 

Bldg.  T-810 

Property  #:  21199730350 
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Fort  Sill 

Lawton  Co:  Comanache  OK  73503-5100 

Status:  Unutilized 

Conunent:  7205  sq.  ft.,  possible  asbestos/lead 

f>aint,  most  recent  use — hay  storage,  off-site 

use  only, 
Bldgs.  T-837,  T-«39 
Property  #:  21199730351 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Status:  Unutilized 
Conunent:  approx.  100  sq.  ft.  each,  possible 

asbestos/lead  paint,  most  recent  use-^ 

storage,  off-site  use  only. 
Bldg.  P-934 

Property  #:  21199730353 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Status:  Unutilized 
Comment:  402  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only, 
Bldg.  T-11 77 
Property  #:  21199730356] 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Status:  Unutilized 
Conunent:  183  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — snack  bar,  off-site 

use  only, 
Bldgs.  T-1468,  T-1469 
Property  #:  21199730357 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Status:  Unutilized 
Comment:  114  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only, 

Bldg.  T-1470 

Property  #:  21199730358 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Status:  Unutilized 

Comment:  3120  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only, 
Bldg.  T-1940 
Property  #:  21199730360 
Fort  Sill 

La%vton  Co:  Comanche  OK  73503-5100 
Status:  Unutilized 
Comment:  1400  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 

Bldgs.  T-1954,  T-2022 

Property  #:  21199730362 

Fort  Sm 

Lawton  Co:  Comanche  OK  73503-5100 

Status:  Unutilized 

Comment:  approx.  100  sq.  ft.,  each,  possible 

asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  T-2180 
Property  #:  21199730363 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Status:  Unutilized 
Comment:  {rassible  asbestos/lead  paint,  most 

recent  use — vehicle  maint.  facility,  off-site 

use  only 

Bldg.  T-2184 

Property  #:  21199730364 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 


Status:  Unutilized 

Comment:  454  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 

Bldg.  T-2185 

Property  #:  21199730365 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Status:  Unutilized 

Coirunent:  151  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — fuel  storage,  off- 
site  use  only 

Bldgs.  T-2186,  T-2188.  T-2189 

Property  #:  21199730366 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Status:  Unutilized 

Comment:  1656 — 3583  sq.  ft.,  possible 
asbestos/lead  paint,  most  recent  use — 
vehicle  maint.  shop,  off-site  use  only 

Bldg.  T-2187 

Property  #:  21199730367 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Status:  Unutilized 

Comment:  1673  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — storage,  off-site  use 
only 

Bldg.  T-2209 

Property  #:  21199730368 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Status:  Unutilized 

Comment:  1257  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — storage,  off-site  use 
only 

Bldgs.  T-2240,  T-2241 

Property  #:  21199730369 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Status:  Unutilized 

Conunent:  approx.  9500  sq.  ft.,  possible 

asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 
Bldgs.  T-2262,  T-2263 
Property  #:  21199730370 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Status:  Unutilized 
Comment:  approx.  3100  sq.  ft.,  possible 

asbestos/lead  paint,  most  recent  use — 

maint.  shop,  off-site  use  only 
Bldgs.  T-2271,  T-2272 
Property  #:  21199730371 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Status:  Unutilized 
Comment:  232  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 

Bldgs.  T-2291  thru  T-2296 

Property  #:  21199730372 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Status:  Unutilized 

Comment:  400  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 

5  Bldgs. 

Property  #:  21199730373 

Fort  Sill 

T-2300.  T-2301.  T-2303,  T-2306,  T-2307 

Lawton  Co:  Comanche  OK  73503-5100 

Status:  Unutilized 


Comment:  various  sq.  ft.,  possible  asbestos/ 

lead  paint,  most  recent  use — storage,  off- 
site  use  only, 
Bldg.  T-2406 
Property  #:  21199730374 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Status:  Unutilized 
Comment:  114  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only. 
3  Bldgs. 

Property  #:  21199730376 
Fort  Sill 

T-2430,  T-2432,  T-2435 
Lawton  Co:  Comanche  OK  73503-5100 
Status:  Unutilized 
Comment:  approx.  8,900  sq.  ft.,  possible 

asbestos/lead  paint,  most  recent  use — 

office,  off-site  use  only, 
Bldg.  T-2434 
Property  #:  21199730377 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Status:  Unutilized 
Comment:  8997  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — vehicle  maint. 

shop,  off-site  use  only, 
Bldgs.  T-30qi,  T-3006 
Property  #:  21199730383 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Status:  Unutilized 
Comment:  approx.  9300  sq.  ft.,  possible 

asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only, 
Bldg.  T-3025. 
Property  #:  21199730384 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Status:  Unutilized 
Comment:  5259  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — museum,  off-site 

use  only, 
Bldg.  T-3314 
Property  #:  21199730385 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Status:  Unutilized 
Comment:  229  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — office,  off-site  use 

only, 

Bldg.  T-3323 

Property  #:  21199730387 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Status:  Unutilized 

Comment:  8832  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — office,  off-site  use 
only, 

Bldgs.  T-4021,  T-4022 

Property  #:  21199730389 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Status:  Unutilized 

Comment:  442-869  sq.  ft.,  possible  asbestos/ 
lead  paint,  most  recent  use — storage,  off- 
site  use  only, 

Bldg.  T-4065 

Property  #:  21199730390 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Status:  Unutilized 
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Comment:  3145  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — maint.  shop,  off- 
site  use  only, 

Bldg.  T-4067 

Property  #:  21199730391 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Status:  Unutilized 

Comment:  1032  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — storage,  off-site  use 
only, 

Bldg.  T-4281 

Property  #:  21199730392 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Status:  Unutilized 

Comment:  9405  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 
Bldgs.  T-4401.  T-4402 
Property  #:  21199730393 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Status:  Unutilized 
Comment:  2260  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — office,  off-site  use 

only 

Bldg.  T-4407 

Property  #:  21199730395 

Fort  Sill 

Lawton  Co:  Cbmanche  OK  73503-5100 

Status:  Unutilized 

Comment:  3070  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — dining  facility,  off- 
site  use  only 

4  Bldgs. 

Property  #:  21199730396 

Fort  Sill 

#T-4410.  T-4414,  T-4415.  T-4418 

Lawton  Co:  Comanche  OK  73503-5100 

Status:  Unutilized 

Comment:  1311  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — office,  off-site  use 

only 

5  Bldgs. 

Property  #:  21199730397 

Fort  Sill 

#T-4411  thru  T-4413,  T-4416  thru  T-4417 

Lawton  Co:  Comanche  OK  73503-5100 

Status:  Unutilized 

Comment:  1244  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — showers,  off-site 

use  only 
Bldg.  T-4421 
Property  #:  21199730398 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Status:  Unutilized 
Comment:  3070  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — dining,  off-site  use 

only 
10  Bldgs. 

Property  #:  21199730399 
Fort  Sill 

#T-4422  thru  T-4427,  T-4431  thru  T-4434 
Lawton  Co:  Comanche  OK  73503-5100 
Status:  Unutilized 
Comment:  2263  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — barracks,  off-site 

use  only 

6  Bldgs. 

Property  #:  21199730400 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 


Location:  #T-4436,  T-4440,  T-4445,  T-4448. 

T-4449 
Status:  Unutilized 
Comment:  1311-2263  sq.  ft.,  possible 

asbestos/lead  paint,  most  recent  use — 

office,  off-site  use  only 

5  Bldgs. 

Property  #:  21199730401 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Location:  #T-4441.  T-4442,  T-4443,  T-4446, 

T-4447 
Status:  Unutilized 
Comment:  1244  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — showers,  off-site 

use  only 
Bldg.  T-5041 
Property  #:  21199730409 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Status:  Unutilized 
Comment:  763  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 

Bldgs.  T-5044,  T-5045 

Property  #:  21199730410 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Status:  Unutilized 

Comment:  1798/1806  sq.  ft.,  possible 
asbestos/lead  paint,  most  recent  use — class 
rooms,  off-site  use  only 

4  Bldgs. 

Property  #:  21199730411 

Fort  Sill 

Location:  #T-5046.  T-5047,  T-5048.  T-5049 

Lawton  Co:  Comanche  OK  73503-5100 

Status:  Unutilized 

Conunent:  various  sq.  ft.,  possible  asbestos/ 
lead  paint,  most  recent  use — fuel  storage, 
off-site  use  only 

Bldg.  T-5420 

Property  #:  21199730414 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Status:  Unutilized 

Comment:  189  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — fuel  storage,  off- 
site  use  only 

Bldg.  T-5639 

Property  #:  21199730416 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Status:  Unutilized 

Comment:  10720  sq.  ft.,  possible  asbestos/ 
lead  paint,  most  recent  use — office,  off-site 
use  only 

Bldgs.  T-7290,  T-7291 

Property  #:  21199730417 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Status:  Unutilized 

Conunent:  224/840  sq.  ft.,  possible  asbestos/ 
lead  paint,  most  recent  use — kennel,  off- 
site  use  only 

Bldg.  T-7775 

Property  #:  21199730419 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Status:  Unutilized 

Comment:  1452  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — private  club,  off- 
site  use  only 

Bldg.  T-207 


Property  #:  21199910130 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Status:  Unutilized 

Comment:  19531  sq.  ft.,  possible  asbestos/ 
lead  paint,  most  recent  use — office,  off-site 
use  only 

Bldgs.  P-364,  P-584,  P-588 

Property  #:  21199910131 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Status:  Unutilized 

Comment:  106  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — utility  plant,  off- 
site  use  only 

Bldg.  P-599 

Property  #:  21199910132 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Status:  Unutilized 

Comment:  1400  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — clubhouse,  off-site 
use  only 

4  Bldgs. 

Property  #:  21199910133 

Fort  Sill 

P-617,  P-1114.  P-1386,  P-1608 

Lawton  Co:  Comanche  OK  73503-5100 

Status:  Unutilized 

Comment:  106  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — utility  plant,  off- 
site  use  only 

Bldg.  P-746 

Property  #:  21199910135 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Status:  Unutilized 

Comment:  6299  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — admin.,  off-site  use 
only 

Bldgs.  P-1908,  P-2078 

Property  #:  21199910136 

Fort  SiU 

Lawton  Co:  Comanche  OK  73503-5100 

Status:  Unutilized 

Comment:  106  *  131  sq.  ft.,  possible 
asbestos/lead  paint,  most  recent  use — 
utility  plant,  off-site  use  only 

Bldg.  T-2183 

Property*:  21199910139 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Status:  Unutilized 

Comment:  14530  sq.  ft.,  possible  asbestos/ 

lead  paint,  most  recent  use — repair  shop, 

off-site  use  only 
Bldgs.  P-2581.  P-2773 
Property  #:  21199910140 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Status:  Unutilized 
Comment:  4093  and  4129  sq.  ft.,  possible 

asbestos/lead  paint,  most  recent  use — 

office,  off-site  use  only 
Bldg.  P-2582 
Property  #:  21199910141 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Status:  Unutilized 
Comment:  3672  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — admin.,  off-site  use 

only 
Bldgs.  P-2912,  P-2921,  P-2944 
Property  #:  21199910144 
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Fort  SUl 

Lawton  Ck):  Comanche  OK  73503-5100 

Status:  Unutilized 

Comment:  1390  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — office,  off-site  use 

only 
Bldg.  S-3169 
Property  #:  21199910145 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Status:  Unutilized 
Comment:  6437  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — office,  off-site  use 

only 
Bldg.  P-2914 
Property  #:  21199910146 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Status:  Unutilized 
Comment:  1236  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 
Bldg.  P-3469 
Property  #:  21199910147 
Fort  SiU 

Lawton  Co:  Comanche  OK  73503-5100 
Status:  Unutilized 
Comment:  3930  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — car  wash,  off-site 

use  only 

Bldg.  S-3559 

Property  #:  21199910148 

Fort  SiU 

Lawton  Co:  Comanche  OK  73503-5100 

Status:  Unutilized 

Comment:  9462  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — classroom,  off-site 

use  only 
Bldg.  S-4064 
Property  #:  21199910149 
Fort  SiU 

Lawton  Co:  Comanche  OK  73503-5100 
Status:  Unutilized 
Comment:  1389  sq.  ft.,  possible  asbestos/lead 

paint,  off-site  use  only 

Bldg.  T-4748 

Property  #:  21199910151 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Status:  Unutilized 

Comment:  1896  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — classroom,  off-site 

use  only 

Bldg.  S-5086 

Property  #:  21199910152 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Status:  Unutilized 

Conunent:  6453  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — maintenance  shop, 

off-site  use  only 
Bldg.  P-5101 
Property  #:  21199910153 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Status:  Unutilized 
Comment:  82  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — gas  station,  off-site 

use  only 

Bldg.  P-5638 

Property  #:  21199910155 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Status:  Unutilized 


Comment:  300  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — storage,  off-site  use 
only 

Bldg.  S-6430 

Property  #:  21199910156 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Status:  Unutilized 

Comment:  2080  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — range  support,  off- 
site  use  only 

Bldg.  T-6461 

Property  #:  21199910157 

Fort  SiU 

Lawton  Co:  Comanche  OK  73503-5100 

Status:  Unutilized 

Comment:  200  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — range  support,  off- 
site  use  only 

Bldg.  T-6462 

Property  «:  21199910158 

Fort  SUl 

Lawton  Co:  Comanche  OK  73503-5100 

Status:  Unutilized 

Comment:  64  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — control  tower,  off- 
site  use  only 

Bldg.  P-7230 

Property  #:  21199910159 

Fort  SUl 

Lawton  Co:  Comanche  OK  73503-5100 

Status:  Unutilized 

Comment:  160  sq.  ft.,  possible  asbestos/lead 
(taint,  most  recent  use — transmitter  bldg., 
off-site  use  only 

Bldg.  S-7960 

Property  #:  21199930159 

Fort  SiU 

Lawton  Co:  Comanche  OK  73503- 

Status:  Unutilized 

Comment:  120  sq.  it.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 

Bldg.  S-7961 

Property  «:  21199930160 

Fort  SUl 

Lawton  Co:  Comanche  OK  73503- 

Status:  UnutUized 

Comment:  36  sq.  ft.,  fiossible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 

Bldg.  T-1931 

Property  #:  21200010126 

Fort  SiU 

Lawton  Co:  Comanche  OK  73503-5100 

Status:  Unutilized 

Comment:  807  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 

Bldg.  T-1932 

Property  #:  21200010127 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Status:  Unutilized 

Comment:  1620  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 

Bldg.  S-4032 

Property  #:  21200010128 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Status:  Unutilized 

Comment:  1200  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 


Bldg.  S-^063 

Property  #:  21200010129 

Fort  SUl 

Lawton  Co:  Comanche  OK  73503-5100 

Status:  Unutilized 

Comment:  4820  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — classroom,  off-site 

useoiUy 

South  Carolina 

Building 

Bldg.  3499 

Property  #:  21199730310 

Fort  Jackson 

Ft.  Jackson  Co:  Richland  SC  29207- 

Status:  Unutilized 

Comment:  3724  sq.  ft.,  needs  repair,  most 

recent  use — admin 
Bldg.  2441 

Property  #:  21199820187 
Fort  JadEscn 

Ft.  Jackson  Co:  Richland  SC  29207- 
Status:  Unutilized 
Comment:  2160  sq.  ft.,  needs  repair,  most 

recent  use — adinin 
Bldg.  3605 

Property  #:  21199820188 
Fort  Jackson 

Ft.  Jackson  Co:  Richland  SC  29207- 
Statiis:  Unutilized 
Comment:  711  sq.  ft.,  needs  repair,  most 

recent  use — storage 
Bldg.  1765 

Property  #:  21200030109 
Fort  Jackson 

Ft.  Jackson  Co:  Richland  SC  29207- 
Status:  Unutilized 
Comment:  1700  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

training  bldg.,  off-site  use  only 

Texas 

Building 

Bldg.  T-5901 

Property  #:  21199330486 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Status:  Unutilized 

Comment:  742  sq.'ft.,  1-story  wood  frame, 

most  recent  use — admin.,  off-site  use  only 
Bldg.  4480.  Fort  Hood 
Property  #:  21199410322 
Fort  Hood  Co:  Bell  TX  76544- 
Status:  Unutilized 
Comment:  2160  sq.  ft.,  1-story,  most  recent 

use — storage,  off-site  use  only 
Bldg.  P-6615 
Property  #:  21199440454 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Status::  Excess  . 
Comment:  400  sq.  ft.,  1-story  concrete  frame, 

off-site  removal  only,  most  recent  use — 

detached  garage 
Bldg.  4201,  Fort  Hood 
Property  #:  21199520201 
Ft.  Hood  Co:  Bell  TX  76544- 
Status:  Unutilized 
Comment:  9000  sq.  ft.,  1-story,  off-site  use 

only 

Bldg.  7137,  Fort  BUss 
Property  #:  21199640564 
El  Paso  Co:  El  Paso  TX  79916- 
Status:  UnutUized 
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Comment:  35736  sq.  ft.,  3-story,  most  recent 

use — housing,  off-site  use  only 
Building  4630 
Property  #:  21199710088 
Fort  Hood 

Fort  Hood  Co:  Bell  TX  76544- 
Status:  Unutilized 
Comment:  21833  sq.  ft.,  most  recent  use — 

Admin.,  off-site  use  only 

Bldgs.  P-605A  &  P-606A 

Property  #:  21199730316 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Status:  Unutilized 

Comment:  2418  sq.  ft.,  poor  condition, 

presence  of  asbestos/lead  paint,  historical 

category,  most  recent  use — indoor  firing 

range,  off-site  use  only 
Bldg.  S-1150 
Property  #:  21199730317 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Status:  Unutilized 
Comment:  8629  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — instruction 

bldg.,  off-site  use  only 
Bldg.  T-5122 
Property  #:  21199730331 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Status:  Unutilized 
Comment:  3602  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  historical  category,  most  recent 

use — instruction  bldg.,  off-site  use  only 

Bldg.  T-5903 

Property  #:  21199730332 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Status:  Unutilized 

Comment:  5200  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  historical  category,  most  recent 
use — admin.,  off-site  use  only 

Bldg.  T-5907 

Property  #:  21199730333 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Status:  Unutilized 

Comment:  570  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  historical  category,  most  recent 
use — admin.,  off-site  use  only 

Bldg.  T-5906 

Property  #:  21199730420 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Status:  Unutilized 

Comment:  570  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Bldg.  P-1382 

Property  #:  21199810365 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Status:  Unutilized 

Comment:  30082  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — housing,  off- 
site  use  only 

Bldg.  S-1155 

Property  #:  21199830347 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Status:  Unutilized 

Comment:  2100  sq.  ft.,  good,  hazard 
abatement  required,  most  recent  use — 
instruction  bldg.,  off-site  use  only 


Bldg.  T-5123 

Property  #:  21199830350 

Fort  Sain  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Status:  Unutilized 

Comment:  2596  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — instruction 

bldg.,  off-site  use  only,  historical 

significance 
Bldg.  P-6150 
Property  #:  21199830351 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Status:  UnutUized 
Comment:  48  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — pumphouse, 

off-site  use  only 

Bldgs.  P-6331,  P-6335,  P-6495 

Property  #:  21199830353 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Status:  Unutilized 

Comment:  36  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — pumping 

station,  off-site  use  only 
Bldg.  P-8000 
Property  #:  21199830354 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Status:  Unutilized 
Comment:  1766  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only 
9  Bldgs. 

Property  #:  21199830355 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Location:  #P8001,  P8008,  8014,  8027,  8033, 

8035,  8127,  8229,  8265 
Status:  UnutiUzed 
Comment:  2456  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only 

11  Bldgs. 

Property  #:  21199830356 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Location:  #P8003,  P80011,  8012,  8019,  8043, 

8202,  8204,  8216,  8235,  8241,  8261 
Status:  Unutilized 
Comment:  2358  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only 
Bldgs.  P-8003C,  P-8220C 
Property  #:  21199830357 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Status:  Unutilized 
Comment:  1174  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — detached 

garage,  off-site  use  only 
Bldg.  P-8004 
Property  #:  21199830358 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Status:  Unutilized 
Conunent:  2243  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only 
V  Bldgs. 

Property  #:  21199830359 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Location:  #P8005,  8101,  8107,  8141,  8143, 

8146,  8150 


Status:  Unutilized 

Comment:  1804  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only 

7  Bldgs. 

Property  #:  21199830361 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Location:  #P8009,  8024,  8207,  8214,  8217, 

8226, 8256 
Status:  Unutilized 
Comment:  2253  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only 

4  Bldgs. 

Property  #:  21199830362  ^ 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Location:  #P8009C.  8027C,  8248C.  8256C 

Status:  Unutilized 

Comment:  681  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — detached 

garage,  off-site  use  only 
3  Bldgs. 

Property  #:  21199830363 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Location:  *P8012C,  8039C,  8224C, 
Status:  Unutilized 
Comment:  1185  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — detached 

garage,  off-site  use  only 
Bldg.  P8016 

Property  #:  2 1 1 99830364 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
LocJition:  #P8012C,  8027C,  8248C.  8256C 
Status:  Unutilized 
Comment:  2347  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  oiUy 

8  Bldgs. 

Property  #:  21199830365 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Location:  *P8021.  8211,  8244,  8270,  8213. 

8223.  8243.  8266 
Status:  Unutilized 
Comment:  249  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only 
Bldg.  P-8022 
Property  #-.  21199830366 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Status:  Unutilized 
Conunent:  1849  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only 

5  Bldgs. 

Property  #:  21199830367 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Location:  #P8022C,  8023C,  8106C,  8206C 

Status:  Unutilized 

Conunent:  513  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — detached 

garage,  off-site  use  only 
Bldgs.  P8026.  P8028 
Property  #:  21199830369 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Status:  Unutilized 
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Comment:  approx.  1850  sq.  ft.,  fair,  hazard 

abatement  required,  most  recent  use — 

housing,  off-site  use  only 
3  Bldgs 

Property  #:  21199830370 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Location:  #P8028C,  P8143C,  P8150C, 
Status:  Unutilized 
Comment:  838  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use— detached 

garage,  off-site  use  only 
3  Bldgs. 

Property  #:  21199830372 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Location:  #P8035C,  P8104C,  8236C 
Status:  Unutilized 
Comment:  1017  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — detached 

garage,  off-site  use  only 
3  Bldgs. 

Property  #:  21199830375 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Location:  #P8102,  8106,  8108 
Status:  Unutilized 
Comment:  2700  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — housing,  off%ite 

use  only 
Bldgs.  P8109.P81 37 
Property  #:  21199830376 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Status:  Unutilized 
Comment:  1540  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only 

Bldgs.  P8112,  P8228 

Property  #:  21199830378 

Fort  Stun  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Status:  Unutilized 

Comment:  1807  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only 
3  Bldgs. 

Property  #:  21199830380 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Location:  P8116,  8151,  8158 
Status:  Unutilized 
Comment:  1691  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only 
Bldg.  P8117 

Property  #:  21199830381 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Status:  Unutilized 
Comment:  1581  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only 

8  Bldgs. 

Property  #:  21199830382 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Location:  #P8118,  8121,  8125,  8153.  8119, 

8120, 8124. 8168 
Status:  Unutilized 
Comment:  various  sq.  ft.,  fair,  hazard 

abatement  required,  most  recent  use — 

housing,  off-site  use  only 
Bldgs.  P8122,P8123 


Property  #:  21199830383 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Status:  Unutilized 

Comment:  approx.  1400  sq.  ft.,  fair,  hazard 

abatement  required,  most  recent  use — 

housing,  off-site  use  only 

Bldg.  P8126 

Property  #:  21199830384 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Status:  Unutilized 

Comment:  1331  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only 
8  Bldgs. 

Property  #:  21199830386 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
LocaUon:  P8131C,  8139C,  8203C,  8211C, 

8231C. 8243C, 8249C. 8261C 
Status:  Unutilized 
Comment:  849  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — detached 

garage,  off-site  use  only 
Bldgs.  P8133,  P8134 
Property  #:  21199830387 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Status:  Unutilized 
Comment:  approx.  2000  sq.  ft.,  fair,  hazard 

abatement  required,  most  recent  use — 

housing,  off-site  use  only 
Bldgs.  P8135,  P8136 
Property  #:  21199830388 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Status:  Unutilized 
Comment:  approx.  1500  sq.  ft.,  fair,  hazard 

abatement  required,  most  recent  use — 

housing,  off-site  use  only 

4  Bldgs. 

Property  #:  21199830389 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Location:  #P8144,  8267.  8148,  8149 

Status:  Unutilized 

Cotnment:  approx.  2200  sq.  ft.,  fair,  hazard 

abatement  required,  most  recent  use — 

housing,  off-site  use  only 
Bldg.  P8171 

Property  #:  21199830392 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Status:  Unutilized 
Comment:  1289  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only 
Bldg.  P8172 

Property  #:  21199830393 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Status:  Unutilized 
Comment:  1597  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only 
Bldgs.  P8173.  P8174 
Property  #:  21199830394 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Status:  Unutilized 
Comment:  approx.  2200  sq.  ft.,  fair,  hazard 

abatement  required,  most  recent  use — 

housing,  off-site  use  only 


Bldg.  P8174C 

Property  #:  21199830395 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Status:  Unutilized 

Comment:  670  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — detached 

garage,  off-site  use  only 
Bldg.  P8175 

Property  #:  21199830396 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Status:  Unutilized 
Comment:  2220  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only 

Bldg.  P8200 

Property  #:  21199830397 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Status:  Unutilized 

Comment:  892  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — officers 

quarters,  off-site  use  only 

Bldg.  P8205 

Property  #:  21199830399 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Status:  Unutilized 

Comment:  1745  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only 

3  Bldgs. 

Property  #:  21199830400 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Location:  #P8206.  8232.  8233 

Status:  Unutilized 

Comment:  2400  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only 

Bldg.  P8245 

Property  #:  21199830401 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Status:  Unutilized 

Comment:  2876  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only 

Bldgs.  P8262C,  8271C 

Property  #:  2 1 1 99830403 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Status:  Unutilized 

Comment:  1006  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — detached 

garage,  off-site  use  only 
Bldg.  P8269 

Property  #:  21199830404 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Status:  Unutilized 
Comment:  2396  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only 

20  Bldgs. 

Property  #:  21199830405 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Location:  #P8271,  8002,  8018,  8025.  8037. 

8100.  8130.  8132.  8138,  8140,  8142,  8145. 

8147.  8210.  8212,  8221,  8242,  8247,  8264. 

8257 
Status:  Unutilized 
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Comment:  2777  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only 
Bldg.  41 

Property  #:  21199920208 
Fort  Hood 

Ft.  Hood  Co:  Coryell  TX  76544- 
Status:  Unutilized 
Comment:  1750  sq.  ft.,  needs  repair,  most 

recent  use — admin.,  off-site  use  only 
Bldg.  919 

Property  #:  21199920212 
Fort  Hood 

Ft.  Hood  Co:  Coryell  TX  76544- 
Status:  Unutilized 
Comment:  11800  sq.  ft.,  needs  repair,  most 

recent  use — Bde.  Hq.  Bldg.,  off-site  use 

only 

Bldg.  923 

Property  #:  21199920213 

Fort  Hood 

Ft.  Hood  Co:  Coryell  TX  76544- 

Status:  Unutilized 

Comment:  4440  sq.  ft.,  needs  repair,  most 

recent  use — admin.,  off-site  use  only 
Bldg.  924 

Property  #:  21199920214 
Fort  Hood 

Ft.  Hood  Co:  Coryell  TX  76544- 
Status:  Unutilized 
Comment:  3500  sq.  ft.,  needs  repair,  most 

recent  use — admn.,  off-site  use  only 
Bldg.  3959 

Property  #:  21199920224 
Fort  Hood  ( 

Ft.  Hood  Co:  Coryell  TX  76544- 
Status:  Unutilized 
Comment:  3373  sq.  ft.,  needs  repair,  most 

recent  use — admin.,  off-site  use  only 
Bldgs.  3967-3969 
Property  #:  21199920228 
Fort  Hood 

Ft.  Hood  Co:  Coryell  TX  76544- 
Status:  Unutilized 
Comment:  5310  sq.  ft.,  needs  repair,  most 

recent  use — admin.,  off-site  use  only 
Bldgs.  3970-3971 
Property  #:  21199920229 
Fort  Hood 

Ft.  Hood  Co:  Coryell  TX  76544- 
Status:  Unutilized 
Comment:  3241  sq.  ft.,  needs  repair,  most 

recent  use — admin.,  off-site  use  only 
4  Bldgs. 

Property  #:  21200010132 
Fort  Sam  Houston 
S6161,  S6162.  S6167,  S6168 
San  Antonio  Co:  Bexar  TX  78234-5000 
Status:  Unutilized 
Comment:  900  sq.  ft.,  needs  major  repairs, 

most  recent  use — admin.,  off-site  use  only 
Bldg.  S1448 

Property  #:  21200010133 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Status:  Unutilized 
Comment:  4200  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — admin.,  off-site  use 

only 
Bldg.  T5001 

Property  #:  21200010134 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Status:  Unutilized 


Comment:  1186  sq.  ft.,  needs  major  repairs, 
possible  asbestos/lead  paint,  most  recent 
use — admin.,  off-site  use  only 

Bldg.  S6163 

Property  #:  212200010136 

Fort  Sain  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Status:  Unutilized 

Comment:  3200  sq.  ft.,  needs  major  repairs, 
most  recent  use — admin.,  off-site  use  only 

Bldg.  S6169 

Property  #:  21200010137 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Status:  Unutilized 

Comment:  1800  sq.  ft.,  needs  major  repairs, 
most  recent  use — admin.,  off-site  use  only 

Bldg.  P-2375A 

Property  #:  21200020202 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Status:  Unutilized 

Comment:  108  sq.  ft.,  presence  of  lead  paint, 
most  recent  use — storage,  off-site  use  only 

Bldg.  T-5004 

Property  #:  21200020203 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Status:  Unutilized 

Comment:  4489  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — storage,  off- 
site  use  only 

Bldg.  92043 

Property  #:  21200020206 

Fort  Hood 

Ft.  Hood  Co:  Bell  TX  76544- 

Status:  Unutilized 

Comment:  450  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  92044 

Property  #:  21200020207 
Fort  Hood 

Ft.  Hood  Co:  Bell  TX  76544- 
Status:  Unutilized 
Comment:  1920  sq.  ft.,  most  recent  use — 

admin.,  off-site  use  only 
Bldg.  92045 

Property  #:  21200020208 
Fort  Hood 

Ft.  Hood  Co:  Bell  TX  76544- 
Status:  Unutilized 
Comment:  2108  sq.  ft.,  most  recent  use — 

maint.,  off-site  use  only 
Bldg.  P-8219 
Property  #:  21200030110 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Status:  Excess 
Comment:  2456  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — family  house, 

off-site  use  only 
Bldg.  4422 

Property  #:  21200030111 
Fort  Hood 

Ft.  Hood  Co:  Bell  TX  76544- 
Status:  Unutilized 
Comment:  5310  sq.  ft.,  most  recent  use — 

barracks,  off-site  use  only 
Bldg.  4423 

Property  #:  21200030112 
Fort  Hood 

Ft.  Hood  Co:  Bell  TX  76544- 
Status:  Unutilized 
Comment:  5310  sq.  ft.,  most  recent  use — 

barracks,  off-site  use  only 


Bldg.  4462 

Property  #:  21200030113 

Fort  Hood 

Ft.  Hood  Co:  Bell  TX  76544- 

Status:  Unutilized 

Comment:  5310  sq.  ft.,  most  recent  use — 

barracks,  off-site  use  only 
Bldg.  4463 

Property  #:  21200030114 
Fort  Hood 

Ft.  Hood  Co:  Bell  TX  76544- 
Status:  Unutilized 
Comment:  5310  sq.  ft.,  most  recent  use — 

barracks,  off-site  use  only 
Bldg.  4464 

Property  #:  21200030115 
Fort  Hood 

Ft.  Hood  Co:  Bell  TX  76544- 
Status:  Unutilized 
Comment:  5310  sq.  ft.,  most  recent  use — 

barracks,  off-site  use  only 
Bldg.  4469 

Property  #:  21200030116 
Fort  Hood 

Ft.  Hood  Co:  Bell  TX  76544- 
Status:  Unutilized 
Comment:  5310  sq.  ft.,  most  recent  use — 

barracks,  off-site  use  only 

Land 

Old  Camp  Bullis  Road 

Property  #:  21199420461 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Status:  Unutilized 

Comment:  7.16  acres,  rural  gravel  road 

Castner  Range 

Property  #:  21199610788 

Fort  Bliss 

El  Paso  Co:  El  Paso  TX  79916- 

Status:  Unutilized 

Comment:  approx.  56.81  acres,  portion  of 

floodway,  most  recent  use — ^recreation 

picnic  park 

Virginia 

Building 

Bldg.  178 

Property  #:  21199940046 
Fort  Monroe 

Ft.  Monroe  Co:  VA  23651- 
Status:  Unutilized 

Comment:  1180  sq.  ft.,  needs  repair,  most 
recent  use — storage,  off-site  use  only 

Bldg.  T246 

Property  #:  21199940047 

Fort  Monroe 

Ft.  Monroe  Co:  VA  23651- 

Status:  Unutilized 

Comment:  756  sq.  ft.,  needs  repair,  possible 

lead  paint,  most  recent  use — scout 

meetings,  off-site  use  only 
Bldg.  TT0114 
Property  #:  21200020209 
Fort  A.P.  Hill 

Bowling  Green  Co:  Caroline  VA  22427- 
Status:  Unutilized 
Comment:  1440  sq.  ft.,  needs  rehab,  most 

recent  use — admin.,  off-site  use  only 
Bldg.  TT0130 
Property  #:  21200020213 
Fort  A.P.  Hill 

Bowling  Green  Co:  Caroline  VA  22427- 
Status:  Unutilized 
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Comment:  861  sq.  ft.,  needs  rehab,  presence 

of  asbestos,  most  recent  use — transient 

UOQ,  off-site  use  only 
Bldg.  TT0131 
Property  #:  21200020214 
Fort  A.P.  HiU 

Bowling  Green  Co:  Caroline  VA  22427- 
Statits:  Unutilized 
Comment:  861  sq.  ft.,  needs  rehab,  presence 

of  asbestos,  most  recent  use — transient 

UOQ,  off-site  use  only 

Bldg.  TT0132 

Property  «:  2 1 2000202 1 5 

Fort  A.P.  Hill 

Bowling  Green  Co:  Caroline  VA  22427- 

Status:  Unutilized 

Comment:  800  sq.  ft.,  needs  rehab,  presence 
of  asbestos,  most  recent  use — transient 
UOQ,  off-site  use  only 

Bldg.  TT0133 

Property  *:  21200020216 

Fort  A.P.  Hill 

Bowling  Green  Co:  Caroline  VA  22427- 

Status:  Unutilized 

Comment:  800  sq.  ft.,  needs  rehab,  presence 
of  asbestos,  most  recent  use — transient  - 
UOQ  off-site  use  only 

Bldg.  770139 

Property  #:  21200020217 

Fort  A.P.  Hill 

Bowling  Green  Co:  Caroline  VA  22427- 

Status:  Unutilized 

Comment:  800  sq.  ft.,  needs  rehab,  presence 
of  asbestos,  most  recent  use — storage,  off- 
site  use  only 

Bldg.  TT0158 

Property  #:  21200020218 

Fort  A.P.  Hill 

Bowling  Green  Co:  Caroline  VA  22427- 

Status:  Unutilized 

Comment:  361  sq.  ft.,  needs  rehab,  presence 
of  asbestos,  most  recent  use — storage,  off- 
site  use  only 

Bldg.  TT0163 

Property  «:  21200020219 

Fort  A.P.  Hill 

Bowling  Green  Co:  Caroline  VA  22427- 

Status:  Unutilized 

Comment:  1920  sq.  ft.,  needs  rehab,  presence 
of  asbestos,  most  recent  use — admin.,  off- 
site  use  only 

Bldg.  P01530 

Property  «:  21200020222 

Fort  A.P.  Hill 

Bowling  Green  Co:  Caroline  VA  22427- 

Status:  Unutilized 

Comment:  112  sq.  ft.,  needs  rehab,  presence 
of  asbestos,  most  recent  use — storage,  off- 
site  use  only 

Bldgs.  1630, 1633, 1636 
Property  #:  21200030119 
Fort  Eustis 

Ft.  Eustis  Co:  VA  23604- 
Status:  Unutilized 

Comment:  720  sq.  ft.,  most  recent  use — 
storehouse,  off-site  use  only 

Washington 

Building 

13  Bldgs.,  Fort  Lewis 

Property  #:  21199630199 

A0402,  C0723,  C0726,  C0727,  C0902,  C0907, 

C0922,  C0923,  C0926,  C0927 
Ft.  Lewis  Co:  Pierce  WA  98433-9500 


Status:  Unutilized 

Conunent:  2360  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — bcuracks,  off-site 

use  only 
7  Bldgs.,  Fort  Lewis 
Property  #:  21199630200 
A0438,  A0439,  C0901,  COgiO,  C0911 
Ft.  Lewis  Co:  Pierce  WA  98433-9500 
Status:  Unutilized 
Comment:  1144  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — dayroom  bldgs., 

off-site  use  only 
6  Bldgs.,  Fort  Lewis 
Property  #:  21199630204 
C0908,  C0728,  C0921,  C0928,  C1008 
Ft.  Lewis  Co:  Pierce  WA  98433-9500 
Status:  Unutilized 
Comment:  2207  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — dining,  off-site  use 

only 
Bldg.  C0909,  Fort  Lewis 
Property  #:  21199630205 
Ft.  Lewis  Co:  Pierce  WA  98433-9500 
Status:  Unutilized 
Comment:  1984  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — admin.,  off-site  use 

only 
Bldg.  C0920,  Fort  Lewis 
Property  #:  21199630206 
Ft  Lewis  Co:  Pierce  WA  98433-9500 
Status:  Unutilized 
Comment:  1984  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — admin.,  off-site  use 

only 

Bldg.  C1249.  Fort  Lewis 

Property  #:  21199630207 

Ft.  Lewis  Co:  Pierce  WA  98433-9500 

Status:  Unutilized 

Comment:  992  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 

Bldg.  1164.  Fort  Lewis 

Property  #:  21199630213 

Ft.  Lewis  Co:  Pierce  WA  98433-9500 

Status:  Unutilized 

Comment:  230  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storehouse,  off-site 

use  only 
Bldg.  1307.  Fort  Lewis 
Property  «:  21199630216 
Ft.  Lewis  Co:  Pierce  WA  98433-9500 
Status:  Unutilized 
Comment:  1092  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 

Bldg.  1309,  Fort  Lewis 

Property  #:  21199630217 

Ft.  Lewis  Co:  Pierce  WA  98433-9500 

Status:  Unutilized 

Comment:  1092  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 
Bldg.  2167,  Fort  Lewis 
Property  #:  21199630218 
Ft.  Lewis  Co:  Pierce  WA  98433-9500 
Status:  Unutilized 
Comment:  288  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — warehouse,  off-site 

use  only 

Bldg.  4078.  Fort  Lewis 

Property  #:  21199630219 

Ft.  Lewis  Co:  Pierce  WA  98433-9500 

Status:  Unutilized 


Conmient:  10200  sq.  ft.,  needs  rehab,  possible 

asbestos/lead  paint,  most  recent  use — 

warehouse,  off-site  use  only 
Bldg.  9599.  Fort  Lewis 
Property  «:  21199630220 
Ft.  Lewis  Co:  Pierce  WA  98433-9500 
Status:  Unutilized 
Comment:  12366  sq.  ft.,  possible  asbestos/ 

lead  paint,  most  recent  use — warehouse. 

off-site  use  only 
Bldg.  A1404.  Fort  Lewis 
Property  #:  21199640570 
Ft.  Lewis  Co:  Pierce  WA  98433- 
Status:  Unutilized 
Comment:  557  sq.  ft.,  needs  rehab,  most 

recent  use — storage,  off-site  use  only 
Bldg.  A1419,  Fort  Lewis 
Property  #:  21199640571 
Ft.  Lewis  Co:  Pierce  WA  98433- 
Status:  Unutilized 
Comment:  1307  sq.  ft.,  needs  rehab,  most 

recent  use — storage,  off-site  use  only 

Bldg.  EO202 

Property  #:  21199710149 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Status:  Unutilized 

Comment:  992  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use— office,  off-site  use 

only 

Bldg.  E0347 

Property  #:  21199710156 

Fort  Levris 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Status:  Unutilized 

Comment:  1800  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — office,  off-site  use 

only 

Bldg.  B1008.  Fort  Lewis 

Property  #:  21199720216 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Status:  Unutilized 

Comment:  7387  sq.  ft..  2-story,  needs  rehab, 

possible  asbestos/lead  paint,  most  recent 

use — medical  clinic,  off-site  use  only 
Bldgs.  B1011-B1012.  Fort  Lewis 
Property  #:  2119^720217 
Ft.  Lewis  Co:  Pierce  WA  98433- 
Status:  Unutilized 
Comment:  992  sq.  ft.  and  1144  sq.  ft.,  needs 

rehab,  possible  asbestos/lead  paint,  most 

recent  use — office,  off-site  use  only 
Bldgs.  CO509,  CO709,  CO720 
Property  #:  21199810372 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Status:  Unutilized 
Comment:  1984  sq.  ft.,  possible  asbestos/lead 

paint,  needs  rehab,  most  recent  use — 

storage,  off-site  use  only 
4  Bldgs. 

Property  #:  21199810373 
Fort  Lewis 

C0511.  CO710.  C0711,  C0719 
Ft.  Lewis  Co:  Pierce  WA  98433- 
Status:  Unutilized 
Comment:  1144  sq.  ft.,  possible  asbestos/lead 

paint,  needs  rehab,  most  recent  use — 

dayrooms,  off-site  use  only 
11  Bldgs. 

Property  #:  21199810374 
Fort  Lewis 
Ft.  Lewis  Co:  Pierce  WA  98433- 
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Location:  C028,  CO701,  CO708,  C0721, 

C0526,  C0527,  CO702,  CO703,  CO706. 

CO707.  C0722 
Status:  Unutilized 
[^mment:  2207  sq.  ft.,  possible  asbestos/lead 

paint,  needs  rehab,  most  recent  use — 

dining,  off-site  use  only 
^Idg.  5162 

Property  #:  21199830419 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Status:  Unutilized 
Comment:  2360  sq.  ft.,  needs  repair,  presence 

I  of  asbestos/lead  paint,  most  recent  use — 
I  office,  off-site  use  only 

Bldg.  A0631 

Property  #:  21199830422 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Status:  Unutilized 

Comment:  2207  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

dayroom.  off-site  use  only 
Bldg.  B0813 

Property  #:  21199830427 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Status:  Unutilized 
Comment:  1144  sq.  ft.,  needs  repair,  presence 

I I  of  asbestos/lead  paint,  most  recent  use — 
1 1  office,  off-site  use  only 

Bldg.  B0812 

Property  #:  21199830428 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Status:  Unutilized 

Comment:  1144  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

dayroom,  off-site  use  only 
Bldg.  5224 

Property  #:  21199830433 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Status:  Unutilized 
Ilomment:  2360  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 
'  educ.  fac,  off-site  use  only 

Bldg.  UOOIB 

Property  #:  21199920237 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Status:  Excess 

Comment:  54  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

control  tower,  off-site  use  only 
Bldg.  UOOIC 
Property  #:  21199920238 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Status:  Unutilized 
Comment:  960  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

supply,  off-site  use  only 
10  Bldgs. 

Property  #:  21199920239 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Location:  U002B,  U002C,  U005C,  U015I, 

U016E,  U019C,  U022A,  U028B,  0091A, 

U093C 
Status:  Excess 
Comment:  600  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

range  house,  off-site  use  only 


6  Bldgs. 

Property  #:  21199920240 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Location:  U003A,  U004B,  U006C,  U015B, 

U016B,  U019B 
Status:  Unutilized 
Comment:  54  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

control  tower,  off-site  use  only 
Bldg.  U004D 
Property  #:  21199920241 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Status:  Unutilized 
Comment:  960  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

supply,  off-site  use  only 
Bldg.  U005A 
Property  #:  21199920242 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Status:  Unutilized 
Comment:  360  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

control  tower,  off-site  use  only 
Bldgs.  U006A,  U024A 
Property  #:  21199920243 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Status:  Excess 
Comment:  1440  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

shelter,  off-site  use  only 
Bldgs.  U007A,  U021A 
Property  #:  21199920244 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Status:  Excess 
Comment:  100  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

control  tower,  off-site  use  only 

7  Bldgs. 

Property  #:  21199920245 

Fort  Lewis 

Ft.  Lewis  Co:  Kerce  WA  98433- 

Location:  U014A.  U022B,  U023A.  U043B. 

U059B.  U060A,  UlOlA 
Status:  Excess 
Comment:  needs  repair,  presence  of  asbestos/ 

lead  paint,  most  recent  use — ofc/tower/ 

support,  off-site  use  only 
Bldg.  U015J 

Property  #:  21199920246 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Status:  Excess 
Comment:  144  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

tower,  off-site  use  only 
Bldg.  U018B 
Property  #:  2 1 1 9992024  7 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Status:  Unutilized 
Comment:  121  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

range  house,  off-site  use  only 
Bldg.  U018C 
Property  #:  21199920248 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Status:  Unutilized 
Comment:  48  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  off-site  use  only 


Bldg.  U024B 

Property  #:  21199920249 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Status:  Unutilized 

Comment:  168  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

control  tower,  off-site  use  only 
Bldg.  U024D 
Property  #:  21199920250 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Status:  Unutilized 
Comment:  120  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

ammo  bldg.,  off-site  use  only 
Bldg.  U027A 
Property  #:  21199920251 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA- 
Status:  Excess 
Comment:  64  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

Ure  house,  off-site  use  only 
Bldg.  U028A-U032A 
Property  #:  21199920252 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Status:  Unutilized 
Comment:  72  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

control  tower,  off-site  use  only 
Bldg.  U031A 
Property  #:  21199920253 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Status:  Excess 
Comment:  3456  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

line  shed,  off-site  use  only 
Bldg.  U031C 
Property  #:  21199920254 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Status:  Unutilized 
Comment:  32  sq.  ft.,  neieds  repair,  presence 

of  asbestos/lead  paint,  off-site  use  only 
Bldg.  U040D 
Property  #:  21199920255 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Status:  Excess 
Comment:  800  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

range  house,  off-site  use  only 
Bldg.  U052C,  U052H 
Property  #:  21199920256 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Status:  Excess 
Comment:  various  sq.  ft.,  needs  repair, 

presence  of  asbestos/lead  paint,  most 

recent  use — range  house,  off-site  use  only 
Bldg.  U035A,  U035B 
Property  #:  21199920257 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Status:  Excess 
Comment:  192  sq.  ft.,  needs  reftair.  presence 

of  asbestos/lead  ftaint.  most  recent  use — 

range  house,  off-site  use  only 
Bldg.  U035C 
Property  #:  21199920258 
Fort  Lewis 
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Ft.  Lewis  Co:  Pierce  WA  98433- 

Status:  Excess 

Comrnent:  242  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

range  house,  oH'-site  use  only 

BIdg.  U039A 

Property  #:  21199920259 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Status:  Excess 

Comment:  36  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

control  tower,  off-site  use  only 

BIdg.  U039B 

Property  #:21199920260 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Status:  Excess 

Comment:  1600  sq.  ft.,  needs  repair,  presence 
of  asbestos/lead  paint,  most  recent  use — 
grandstand/bleachers,  off-site  use  only 

BIdg.  U039C 

Property  #:  21199920261 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Status:  Excess 

Comment:  600  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

support,  off-site  use  only 

BIdg.  U043A 

Property  #:  21199920262 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Status:  Excess 

Comment:  132  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

range  house,  off-site  use  only 

BIdg.  U052A 

Property  #:  21199920263 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Status:  Excess 

Comment:  69  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

tower,  off-site  use  only 
BIdg.  U052E 
Property  #:  21199920264 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Status:  Excess 
Comment:  600  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 
BIdg.  Uo52G 
Property  #:  21199920265 
Fort  Lewis 

Ft.  LeMvis  Co:  Pierce  WA  98433- 
Status:  Excess 
Comment:  1600  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

shelter,  off-site  use  only 
3  Bldgs. 

Property  #:  21199920266 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Location:  U058A.  U103A,  U018A 
Status:  Excess 
Comment:  36  sq.  ft,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

control  tower,  off-site  use  only 
«ldg.  U059A 
Property  #:  21199920267 
Fort  Lewis 
Ft.  Lewis  Co:  Pierce  WA  98433- 


Status:  Excess 

Comment:  16  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

tower,  off-site  use  only 
BIdg.  U0936 
Property  #:  21199920268 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Status:  Excess 
Conunent:  680  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

range  house,  off-site  use  only 
4  Bldgs. 

Property  #:  21199920269 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Location:  UlOlB,  UlOlC.  U507B.  U557A 
Status:  Excess 
Comment:  400  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  off-site  use  only 
BIdg.  U102B 
Property  #:  21199920270 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Status:  Excess 
Comment:  1058  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

shelter,  off-site  use  only 
BIdg.  U108A 
Property  #:  21199920271 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Status:  Excess 
Conmient:  31320  sq.  ft.,  needs  repair, 

presence  of  asbestos/lead  paint,  most 

recent  use — line  shed,  off-site  use  only 
BIdg.  UllOB 
Property  #:  21199920272 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Status:  Excess 
Comment:  138  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paing,  most  recent  use — 

support,  off-site  use  only 

6  Bldgs. 

Property  #:  21199920273 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Location:  UlllA,  U015A,  U024E,  U052F, 
U109A.  UllOA 

Status:  Excess 

Comment:  1000  sq.  ft.,  needs  repair,  presence 
of  asbestos/lead  paint,  most  recent  use — 
support/shelter/mess,  off-site  use  only 

BIdg.  U112A 

Property  #:211 999202  74 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Status:  Excess 

Comment:  1600  sq.  ft.,  needs  repair,  presence 

of  asbestos/ lead  paint,  most  recent  use — 

shelter,  off-site  use  only 
BIdg.  U115A 
Property  #:  21199920275 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Status:  Excess 
Comment:  36  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

tower,  off-site  use  only 
BIdg.  U507A 
Property  #:  21199920276 
Fort  Lewis 
Ft.  Lewis  Co:  Pierce  WA  98433- 


Status:  Excess 

Comment:  400  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

support,  off-site  use  only 
BIdg.  U516B 
Property  #:  21199920277 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Status:  Excess 
Comment:  5000  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

shed,  off -site  use  only 
7  Bldgs. 

Property  #:  21199920278 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Status:  Excess 
Location:  F0002,  F0004,  F0003,  F0005, 

F0006,  F0008,  F0009 
Comment:  various  sq.  ft.,  needs  repair, 

presence  of  asbestos/lead  paint,  most 

recent  use — storehouse,  off-site  use  only 

BIdg.  F0O22A 

Property  #:  21199920279 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Status:  Excess 

Comment:  4373  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

gen.  inst.,  off-site  use  only 
BIdg.  F0022B 
Property  #:  21199920280 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Status:  Excess 
Comment:  3100  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 
BIdg.  C0120 

Property  #:  21199920281 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Status:  Excess 
Comment:  384  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint  most  recent  use —  . 

scale  house,  off-site  use  only 

BIdg.  A0220 

Property  #:  21199920282 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Status:  Excess 

Comment:  2284  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint  most  recent  use — 

club  facility,  off-site  use  only 
18  Bldgs. 

Property  #:  21199920283 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Location:  A0337,  A0617,  B0820,  B0821, 

C0319,  C0833,  C0310,  C0311,  C0318, 

C1019,  D0712,  D0713,  D0720,  D0721, 

D1108,  D1153,  ClOll,  C1018 
Status:  Excess 
Comment:  1144  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

day  room,  off-site  use  only 
BIdg.  A0334 

Property  #:  21199920284 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Status:  Excess 
Comment:  1092  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

sentry  station,  off-site  use  only 
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7  Bldgs. 

Property  #:  21199920285 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Location:  C0302,  C0303,  C0306,  C0322, 

C0323,  C0326,  C0327 
Status:  Excess 
Comment:  2340  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

barracks,  off-site  use  only 
12  Bldgs. 

Property  #:  21199920287 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Location:  C1002,  C1003,  C1006,  C1007. 

C1022,  C1023,  C1026,  C1027,  C1207, 

C1301,C13333,  C1334 
Status:  Excess 
Comment:  2360  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

barracks,  off-site  use  only 
BIdg.  ElOlO 

Property  #:  21199920288 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Status:  Excess 
Comment:  148  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

gas  station,  off-site  use  only 
BIdg.  D1154 

Property  #:  21199920289 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Status:  Excess 
Comment:  1165  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

day  room,  off-site  use  only 
BIdg.  01205 

Property  #:  21199920290 
Port  Lewis 

FL  Lewis  Co:  Pierce  WA  98433- 
Status:  Excess 
Comment:  87  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

storehouse,  off-site  use  only 
BIdg.  01259 

Property  #:  21199920291 
Port  Lewis 

Ft  Lewis  Co:  Pierce  WA  98433- 
Status:  Excess 
Comment:  16  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 
BIdg.  01266 

Property  #:  21199920292 
Fort  Lewis 

Ft  Lewis  Co:  Pierce  WA  98433- 
StHtus:  Excess 
Comment:  45  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

shelter,  off-site  use  only 
BIdg.  1445 

Property  #:  21199920294 
Fort  Lewis 

Ft  Lewis  Co:  Pierce  WA  98433- 
Status:  Excess 
Comment:  144  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

generator  bldg.,  off-site  use  only 
BIdg.  02082 

Property  #:  21199920295 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Status:  Excess 


Comment:  16  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 
Bldgs.  03091,  03099 
Property  #:  21199920296 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Status:  Excess 
Comment:  various  sq.  ft.,  needs  repair, 

presence  oi  asbestos/lead  paint,  most 

recent  use — sentry  station,  off-site  use  only 
Bldgs.  03100,  3101 
Property  #:  21199920297 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Status:  Excess 
Comment:  various  sq.  ft.,  needs  repair, 

presence  of  asbestos/lead  paint,  most 

recent  use — storage,  off-site  use  only 
Bldg.  4040 

Property  #:  21199920298 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Status:  Excess 
Comment:  8326  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

shed,  off-site  use  only 
Bldgs.  4072,  5104 
Property  #:  21199920299 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Status:  Excess 
Comment:  24/36  sq.  ft.,  needs  repair, 

presence  of  asbestos/lead  paint,  off-site  use 

only 

Bldg.  4295 

Property  #:  21199920300 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Status:  Excess 

Comment:  48  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  5170 

Property  #:  21199920301 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Status:  Excess 
Comment:  19411  sq.  ft.,  needs  repair, 

presence  of  asbestos/lead  paint,  most 

recent  use — store,  off-site  use  only 
Bldg.  6191 

Property  #:  21199920303 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Status:  Excess 
Comment:  3663  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

exchange  branch,  off-site  use  only 
Bldgs.  08076,  08080 
Property  #:  21199920304 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Status:  Excess 
Comment:  3660/412  sq.  ft.,  needs  repair, 

presence  of  asbestos/lead  paint,  off-site  use 

only 

Bldg.  08093 

Property  #:  21199920305 

Fort  Lewis 

Ft  Lewis  Co:  Pierce  WA  98433- 

Status:  Excess 

Comment:  289  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

boat  storage,  off-site  use  only 


Bldg.  8279 

Property  #:  21199920306 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Status:  Excess 

Comment:  210  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

fuel  disp.  fac.  off-site  use  only 
Bldgs.  8280.  8291 
Property  #:  21199920307 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Status:  Excess 
Comment:  800/464  sq.  ft.,  needs  repair, 

presence  of  asbestos/lead  paint,  most 

recent  use — storage,  off-site  use  only 
Bldg.  8956 

Property  «:  21199920308 

Fort  Lewis 

Ft  Lewis  Co:  Pierce  WA  98433- 

Status:  Excess 

Comment:  100  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  9530 

Property  #:  21199920309 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Status:  Excess 
Comment:  64  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

sentry  station,  off-site  use  only 
Bldg.  9574 

Properity  #:  21199920310 
Fort  Lewis 

Ft  Lewis  Co:  Pierce  WA  98433- 
Status:  Excess 
Comment:  6005  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

veh.  shop.,  off-site  use  only 
Bldg.  9596 

Properity  #:  21199920311 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Status:  Excess 
Comment:  36  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

gas  station,  off-site  use  only 
Bldg.  9939 

Properity  #:  21199920313 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Status:  Excess 
Comment:  600  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

recreation,  off-site  use  only 
Bldg.  607 

Properity  #:  21200030120 
Vancouver  Barracks 
Vancouver  Co:  Clark  WA  98661-3826 
Status:  Unutilized 
Comment:  10120  sq.  ft..  National  Historic 

Preservation  Act  requirements,  most  recent 

use — office 
Bldg.  614 

.  Properity  #:  21200030121 
Vancouver  Barracks 
Vancouver  Co:  Clark  WA  98661-3826 
Status:  Unutilized 
Comment:  38981  sq.  ft..  National  Historic 

Preservation  Act  requirements,  most  recent 

use — admin. 
Bldg.  626 
Properity  #:  21200030122 
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Vancouver  Bairacks 

Vancouver  Co:  Clark  WA  98661-3826 

Status:  Unutilized 

Comment:  1710  sq.  ft..  National  Historic 

Preservation  Act  requirements,  most  recent 

use — admin. 

Bldg.  628 

Properity  #:  21200030123 

Vancouver  Barracks 

Vancouver  Co:  Qark  WA  98661-3826    . 

Status:  Unutilized 

Comment:  2621  sq.  ft..  National  Historic 

Preservation  Act  requirements,  most  recent 

use — admin. 

Bldg.  636 

Properity  #:  21200030124 

Vancouver  Barracks 

Vancouver  Co:  Clark  WA  98661-3826 

Status:  Unutilized 

Comment:  9686  sq.  ft..  National  Historic 

Preservation  Act  requirements,  most  recent 

use — admin. 

Bldg.  638 

Properity  *:  21200030125 

Vancouver  Barracks 

Vancouver  Co:  Clark  WA  98661-3826 

Status:  Unutilized 

Comment:  33822  sq.  ft.,  National  Historic 

Preservation  Act  requirements,  most  recent 

use — admin. 

C30E 

Arkansas 
Land 

Parcel  01 

Properity  #:  31199010071 

DeCray  Lake 

Section  12 

Arkadelphia  Co:  Clark  AR  71923-9361 

Status:  Unutilized 

Comment:  77.6  acres 

Parcel  02 

Properity  #:  31199010072 

DeGray  Lake 

Section  13 

Arkadelphia  Co:  Clark  AR  71923-9361 

Status:  Unutilized 

Comment:  198.5  acres 

Parcel  03 

Property  #:  31199010073 

DeGray  Lake 

Section  18 

Arkadelphia  Co:  Clark  AR  71923-9361 

Status:  Unutilized 

Comment:  5.46  acres 

Parcel  04 

Property  #:  31199010074 

DeGray  Lake 

Section  24,  25,  30  and  31 

Arkadelphia  Co:  Clark  AR  71923-9361 

Status:  Unutilized 

Comment:  236.37  acres 

Parcel  05 

Property  #:  31199010075 

DeGray  Lake 

Section  16 

Arkadelphia  Co:  Clark  AR  71923-9361 

Status:  Unutilized 

Comment:  187.30  acres 

Parcel  06 

Property  #:  31199010076 

DeGray  Lake 

Section  13 


Arkadelphia  Co:  Clark  AR  71923-9361 
Status:  Unutilized 
Comment:  13.0  acres 

Parcel  07 

Property  #:  31199010077 

DeGray  Lake 

Section  34 

Arkadelphia  Co:  Hot  Spring  AR  71923-9361 

Status:  Unutilized 

Comment:  0.27  acres 

Parcel  08 

Property  #:  31199010078 

DeGray  Lake 

Section  13 

Arkadelphia  Co:  Clark  AR  71923-9361 

Status:  Unutilized 

Comment:  14.6  acres 

Parcel  09 

Property  #:  31199010079 

DeGray  Lake 

Section  12 

Arkadelphia  Co:  Hot  Spring  AR  71923-9361 

Status:  Unutilized 

Comment:  6.60  acres 

Parcel  10 

Property  #:  31199010080 

DeGray  Lake 

Section  12 

Arkadelphia  Co:  Hot  Spring  AR  71923-9361 

Status:  Unutilized 

Comment:  4.5  acres 

Parcel  11 

Property  #:  31199010081 

D^ray  Lake 

Section  19 

Arkadelphia  Co:  Hot  Spring  AR  71923-9361 

Status:  Unutilized 

Comment:  19.50  acres 

LakeGreeson 

Property  «:  31199010083 

Section  7,  8  and  18 

Murfreesboro  Co:  Pike  AR  71958-9720 

Status:  Unutilized 

Comment:  46  acres 

Kansas     ■ 

Land 

Parcel  1 

Property  #:  31199010064 
El  Dorado  Lake 
Section  13,  24,  and  18 
(See  County)  Co:  Butler  KS 
Status:  Unutilized 

Comment:  61  acres;  most  recent  use — 
recreation 

Kentucky 

Building 

Green  River  Lock  &  Dam  #3 

Property  «:  31199010022 

Rochester  Co:  Butler  KY  42273- 

Location:  SR  70  west  from  Morgantowm.  KY. 

approximately  7  miles  to  site. 
Status:  Unutilized 
Comment:  980  sq.  ft.;  2  story  wood  ft^me; 

two  story  residence;  potential  utilities; 

needs  major  rehab 
Kentucky  "River  Lock  &  Dam  3 
Property  #:  31199010060 
Pleasureville  Co:  Henry  KY  40057- 
Location:  SR  421  North  from  Frankfort,  KY. 

to  highway  561,  right  on  561 

approximately  3  miles  to  site. 
Status:  Unutilized 


Comment:  897  sq.  ft.;  2  story  wood  frame; 
structiu^  deficiencies 

Bldg.  1 

Property  #:  31199011628 

Kentucky  River  Lock  and  Dam 

Carrolton  Co:  Carroll  KY  41008- 

Location:  Take  1-71  to  Carrolton,  KY  exit,  go 

east  on  SR  #227  to  Highway  320,  then  left 

for  about  1.5  miles  to  site. 
Status:  Unutilized 
Comment:  1530  sq.  ft.;  2  story  wood  frame 

house;  subject  to  periodic  flooding;  needs 

rehab 
Bldg.  2 

Property  #:  31199011629 
Kentucky  River  Lock  and  Dam 
Carrolton  Co:  Carroll  KY  41008- 
Location:  Take  1-71  to  Carrolton,  KY  exit,  go 

east  on  SR  #227  to  highway  320,  then  left 

for  about  1.5  miles  to  site. 
Status:  Unutilized 
Comment:  1530  sq.  ft.;  2  story  wood  frame 

house;  subject  to  periodic  flooding;  needs 

rehab 
Utility  Bldg,  Nolin  River  Lake 
Property  #:  31199320002 
Moutardier  Recreation  Site 
Co:  Edmonson  KY 
Status:  Unutilized 
Comment:  541  sq.  ft.,  concrete  block,  off-site 

use  only 

Land 

Tract  2625 

Property  #r  31199010025 

Barkley  Lake,  Kentucky,  and  Tennessee 

Cadiz  Co:  Trigg  KY  42211- 

Location:  Adjoining  the  village  of  Rockcastle. 

Status:  Excess 

Comment:  2.57  acres;  rolling  and  wooded 

Tract  2709-10  and  2710-2 

Property  #:  31199010026 

Barkley  Lake,  Kentucky,  and  Tennessee 

Cadiz  Co:  Trigg  KY  42211- 

Location:  2*/^  miles  in  a  southerly  direction 

frnm  the  village  of  Rockcastle. 
Status:  Excess 
Comment:  2.00  acres;  steep  and  wooded 

Tract  2708-1  and  270»-l 

Property  #:  31199010027 

Barkley  Lake,  Kentucky,  and  Tennessee 

Cadiz  Co:  Trigg  KY  42211- 

Location:  2V2  miles  in  a  southerly  direction 

from  the  village  of  Rockcastle. 
Status:  Excess 
Comment:  3.59  acres;  rolling  and  wooded;  no 

utilities 
Tract  2800 

Property  #:  31199010028 
Barkley  Lake,  Kentucky,  and  Tennessee 
Cadiz  Co:  Trigg  KY  42211- 
Location:  4V2  miles  in  a  southerly  direction 

from  the  village  of  Rockcastle. 
Status:  Excess 

Comment:  5.44  acres;  steep  and  wooded 
Tract  2915 

Property  #:  31199010029 
Barkley  Lake,  Kentucky,  and  Tennessee 
Cadiz  Co:  Trigg  KY  42211- 
Location:  6  Vz  miles  west  of  Cadiz. 
Status:  Excess 
Comment:  5.76  acres;  steep  and  wooded;  no 

utilities 
Tract  2702 
Property  #:  31199010031 
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Barkley  Lake,  Kentucky,  and  Tennessee 

Cadiz  Co:  Trigg  KY  422 11- 

Location:  1  mile  in  a  southerly  direction  from 

the  village  of  Rockcastle. 
Status:  Excess 
Comment:  4.90  acres;  wooded;  no  utilities 

Tract  4318 

Property  #:  31199010032 

Barkley  Lake,  Kentucky,  and  Tennessee 

Canton  Co:  Trigg  KY  42212- 

Location:  Trigg  Co.  adjoining  the  city  of 

Canton,  KY.  on  the  waters  of  Hopson 

Creek. 
Status:  Excess 
Comment:  8.24  acres;  steep  and  wooded 

Tract  4502 

Property  #:  31199010033 

Barkley  Lake,  Kentucky  and  Tennessee 

Canton  Co:  Trigg  KY  42212- 

Location:  3^/z  miles  in  a  southerly  direction 

from  Canton,  KY. 
Status:  Excess 

Comment:  4.26  acres;  steep  and  wooded 
Tract  4611 

Property  #:  31199010034 
Barkley  Lake,  Kentucky  and  Tennessee 
Canton  Co:  Trigg  KY  42212- 
LocaUon:  5  miles  south  of  Canton,  KY. 
Status:  Excess 
Comment:  10.51  acres;  steep  and  wooded;  no 

utilities 

Tract  4619 

Property  #:  31199010035 

Barkley  Lake,  Kentucky  and  Tennessee 

Canton  Co:  Trigg  KY  42212- 

Location:  4V2  miles  south  frtun  Canton,  KY. 

Status:  Excess 

Comment:  2.02  acres;  steep  and  wooded;  no 

utilities 
Tract  4817 

Property  #:  31199010036 
Barkley  Lake,  Kentucky  and  Temiessee 
Canton  Co:  Trigg  KY  42212- 
Location:  6V2  miles  south  of  Canton,  KY. 
Status:  Excess 
Comment:  1.75  acres;  wooded 

Tract  1217 

Property  #:  3119901t)042 

Barkley  Lake,  Kentucky  and  Teimessee 

Eddyville  Co:  Lyon  KY  42030- 

Location:  On  the  north  side  of  the  Illinois 

Central  Railroad 
Status:  Excess 
Comment:  5.80  acres;  steep  and  wooded 

Tract  1906 

Property  #:  31199010044 

Barkley  Lake,  Kentucky  and  Tennessee 

Eddyville  Co:  Lyon  KY  42030- 

Location:  Approximately  4  miles  east  of 

Eddyville,  KY 
Status:  Excess 
Comment:  25.86  acres;  rolling  steep  and 

partially  wooded;  no  utilities 
Tract  1907 

Property  #:  31199010045 
Barkley  Lake,  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon  KY  42030- 
Location:  On  the  waters  of  Pilfen  Creek,  4 

miles  east  of  Eddyville,  KY. 
Status:  Excess 
Comment:  8.71  acres;  rolling  steep  and 

wooded;  no  utilities 


'  Tract  2001  #1 


Property  #:  31199010046 
Barkley  Lake,  Kentucky  £md  Tennessee 
Eddyville  Co:  Lyon  KY  42030- 
Location:  Approximately  4V2  miles  east  of 

Eddyville,  KY. 
Status:  Excess 
Comment:  47.42  acres;  steep  and  wooded;  no 

utilities 
Tract  2001  #2 
Property  #:  31199010047 
Barkley  Lake,  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon  KY  42030- 
Location:  Approximately  4V2  miles  east  of 

Eddyville,  KY. 
Status:  Excess 
Comment:  8.64  acres;  steep  and  wooded;  no 

utilities 
Tract  2005 

Property  #:  31199010048 
Barkley  Lake,  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon  KY  42030- 
Location:  Approximately  5V2  miles  east  of 

Eddyville,  KY. 
Status:  Excess 
Comment:  4.62  acres;  steep  and  wooded;  no 

utilities 

Tract  2307 

Property  #:  31199010049 

Barkley  Lake,  Kentucky  and  Tennessee 

Eddyville  Co:  Lyon  KY  42030- 

Location:  Approximately  7V2  miles  east  of 

EddyvUle,  KY. 
Status:  Excess 
Comment:  11.43  acres;  steep;  rolling  and 

wooded;  no  utilities 
Tract  2403 

Property  #:  31199010050 
Barkley  Lake,  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon  KY  42030- 
Location:  7  miles  southeasterly  of  Eddyville, 

KY. 
Status:  Excess 
Comment:  1.56  acres;  steep  and  wooded;  no 

utilities 
Tract  2504 

Property  #:  31199010051 
Barkley  Lake,  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon  KY  42030- 
Location:  9  miles  southeasterly  of  Eddyville, 

KY. 
Status:  Excess 
Comment:  24.46  acres;  steep  and  wooded;  no 

utilities 
Tract  214 

Property  #:  31199010052 
Barkley  Lake,  Kentucky  and  Tennessee 
Grand  Rivers  Co:  Lyon  KY  42045- 
Location:  South  of  the  Illinois  Central 

Railroad,  1  mile  east  of  the  Cmnberland 

River. 
Status:  Excess 

Comment:  5.5  acres;  wooded;  no  utilities 
Tract  215 

Property  #:  31199010053 
Barkley  Lake,  Kentucky  and  Teimessee 
Grand  Rivers  Co:  Lyon  KY  42045- 
Location:  5  miles  southwest  of  Kuttawa 
Status:  Excess 
Comment:  1.40  acres;  wooded;  no  utilities 

Tract  241 

Property  #:  31199010054 
Barkley  Lake,  Kentucky  and  Tennessee 
Grand  Rivers  Co:  Lyon  KY  42045- 
Location:  Old  Henson  Ferry  Road,  6  miles 
west  of  Kuttawa,  KY. 


Status:  Excess 

Comment:  1.26  acres;  steep  and  wooded;  no 

utilities 
Tracts  306,  311,  315  and  325 
Property  #:  31199010055 
Barkley  Lake,  Kentucky  and  Tennessee 
Grand  Rivers  Co:  Lyon  KY  42045- 
Location:  2.5  miles  southwest  of  Kuttawa, 

KY.  on  the  waters  of  Cypress  Creek. 
Status:  Excess 
Comment:  38.77  acres;  steep  and  wooded;  no 

utilities 
Tracts  2305.  2306,  and  2400-1 
Property  #:  31199010056 
Barkley  Lake,  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon  KY  42030- 
Location:  6V2  miles  southeasterly  of 

Eddyville,  KY. 
Status:  Excess 
Comment:  97.66  acres;  steep  rolling  and 

wooded;  no  utilities 

Tracts  5203  and  5204 

Property  #:  31199010058 

Barkley  Lake,  Kentucky  and  Tennessee 

Linton  Co:  Trigg  KY  42212- 

Location:  Village  of  Linton,  KY  state  highway 

1254. 
Status:  Excess 
Comment:  0.93  acres;  rolling,  partially 

wooded;  no  utilities 
Tract  5240 

Property  #:  31199010059 
Barkley  Lake,  Kentocky  and  Tennessee 
Linton  Co:  Trigg  KY  42212- 
Location:  1  mile  northwest  of  Linton,  KY. 
Status:  Excess 
Comment:  2.26  acres;  steep  and  wooded;  no 

utilities 
Tract  4628 

Property  #:  31199011621 
Barkley  Lake,  Kentucky  and  Tennessee 
Canton  Co:  Trigg  KY  42212- 
Location:  4V^  miles  south  from  Canton,  KY. 
Status:  Excess 
Comment:  3.71  acres;  steep  and  wooded; 

subject  to  utility  easements 
Tract  461 9-B 
Property  #:  31199011622 
Barkley  Lake,  Kentucky  and  Tennessee 
Canton  Co:  Trigg  KY  42212- 
Location:  4V2  miles  south  from  Canton,  KY. 
Status:  Excess 
Comment:  1.73  acres;  steep  and  wooded; 

subject  to  utility  easements 

Tract  2403-B  . 

Property  #:  31199011623 

Barkley  Lake.  Kentucky  and  Tennessee 

Eddyville  Co:  Lyon  KY  42038- 

Location:  7  miles  southeasterly  &t)m 

Eddyville,  KY. 
Status:  Unutilized 
Comment:  0.70  acres;  wooded;  subject  to 

utility  easements 
Tract  241-B 

Property  #:  31199011624 
Barkley  Lake,  Kentucky  and  Tennessee 
Grand  Rivers  Co:  Lyon  KY  42045- 
Location:  South  of  Old  Henson  Ferry  Road, 

6  miles  west  of  Kuttawa,  KY. 
Status:  Excess 
Comment:  11.16  acres;  steep  and  wooded; 

subject  to  utility  easements 
Tracts  212  and  237 
Property  #:  31199011625 
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Barkley  Lake.  Kentucky  and  Tennessee 
Grand  Rivers  Co:  Lyon  KY  42045- 
Location:  Old  Henson  Ferry  Road,  6  miles 

west  of  Kuttawa,  KY 
Status:  Excess 
Comment:  2.44  acres;  steep  and  wooded; 

subject  to  utility  easements 

Tracts  215-B 
Property  #:  31199011626 
Barkley  Lake,  Kentucky  and  Tennessee 
Grand  Rivers  Co:  Lyon  KY  42045- 
Location:  5  miles  southwest  of  Kuttawa 
Status:  Excess 

Comment:  1.00  acres;  steep  and  wooded; 
subject  to  utility  easements 

Tracts  233 

Property  #:  31199011627 

Barkley  Lake,  Kentucky  and  Tennessee 

Grand  Rivers  Co:  Lyon  KY  42045- 

Location:  5  miles  southwest  of  Kuttawa 

Status:  Excess 

Conmient:  1.00  acres;  steep  cmd  wooded; 

subject  to  utility  e«isements 
Tracts  B — Markland  Locks  &  Dam 
Property  #:  31199130002 
Hwy  42,  3.5  miles  downstream  of  Warsaw 
Warsaw  Co:  Gallatin  KY  41095- 
Status:  Unutilized 
Comment:  10  acres,  most  recent  use — 

recreational,  possible  periodic  flooding 

Tracts  A — Markland  Locks  &  Dam 
Property  #:  31199130003 
Hwy  42,  3.5  miles  downstream  of  Warsaw 
Warsaw  Co:  Gallatin  KY  41095- 
Status:  Unutilized 

Comment:  8  acres,  most  recent  use — 
recreational,  possible  periodic  flooding 

Tracts  C — Markland  Locks  &  Dam 

Property  #:  31199130005 

Hwy  42,  3.5  miles  downstream  of  Warsaw 

Warsaw  Co:  Gallatin  KY  41095- 

Status:  Unutilized 

Comment:  4  acres,  most  recent  use — 

recreational,  possible  periodic  flooding 
Tracts  J<4— 819 
Property  #:  31199140009 
Dale  Hollow  Lake  &  Dam  Project 
Ulwill  Creek,  Hwy  90 
Hobart  Co:  Clinton  KY  42601- 
Status:  Underutilized 
Conunent:  91  acres,  most  recent  use — 

bunting,  subject  to  existing  easements 
Portion  of  Lock  &  Dam  No.  1 
Property  #:  31199320003 
Kentucky  River 

Carrolton  Co:  Carroll  KY  41008-0305 
Status:  Unutilized 
Conunent:  approx.  3.5  acres  (sloping),  access 

monitored 
Portion  of  Lock  &  Dam  No.  2 
Property  «:  31199320004 
Kentucky  River 

Lockport  Co:  Henry  KY  40036-9999 
Status:  Underutilized 
Comment:  approx.  13.14  acres  (sloping), 

access  monitored 

Louisiana 

Land 

Wallace  Lake  Dam  and  Reservoir 
Property  #:  31199011009 
Shreveport  Co:  Caddo  LA  71103- 
Status:  Unutilized 

Comment:  10.81  acres;  wildlife/ forestry;  no 
utilities 


Bayou  Bodcau  Dam  and  Reservoir 
Property  #:  31199011010 
Houghton  Co:  Caddo  LA  71037-9707 
Location:  35  miles  Northeast  of  Shreveport, 

La. 
Status:  Unutilized 
Conunent:  203  acres;  wildlife/forestry;  no 

utilities 

Massachusetts 

Building 

Storage  Bldg. 
Property  #:  31200030005 
Knightville  Dam  Road 
Huntington  Co:  Hampshire  MA  01050- 
Status:  Unutilized 

Comment:  480  sq.  ft.,  needs  rehab,  off-site 
use  only 

Minnesota 
Building 

Project  Office 

Property  #:  31200020007 

Mississippi  Hdqts  Lakes 

Proj. 

Remer  Co:  Cass  MN  56672- 

Status:  Unutilized 

Comment:  780  sq.  ft.,  needs  rehab 

Storage  1 

Property  #:  31200020008 

Mississippi  Hdqts  Lakes 

Proj. 

Remer  Co:  Cass  MN  56672- 

Status:  Unutilized 

Comment:  2240  sq.  ft.,  needs  rehab 

Storage  2  ■ 

Property  #:  31200020009 

Mississippi  Hdqts  Lakes 

Proj. 

Remer  Co:  Cass  MN  56672- 

Status:  Unutilized 

Comment:  180  sq.  ft.,  needs  rehab 

Land 

Land,  2.2  acres 

Property  #31200020010 

Mississippi  Hdqts  Lakes 

Proj 

Remer  Co:  Cass  MN  56672- 

Status:  Unutilized 

Comments:  2.2  acres,  easements 

Mississippi 

Land 

Parcel  7 

Property  #:  31199011019 

Grenada  Lake 

Sections  22,  23,  T24N 

Grenada  Co:  Yalobusha  MS  38901-0903 

Status:  Underutilized 

Comment:  100  acres;  no  utilities; 

intermittently  used  under  lease — expires 

1994 
Parcel  8 

Property  #:  31199011020 
Grenada  Lake 
Sections  20,  T24N 

Grenada  Co:  Yalobusha  MS  38901-0903 
Status:  Underutilized 
Comment:  30  acres;  no  utilities; 

intermittently  used  under  lease — expires 

1994 
Parcel  9 

Property  #:  31199011021 
Grenada  Lake 


Sections  20,  T24N,  R7E 

Grenada  Co:  Yalobusha  MS  38901-0903 

Status:  Underutilized 

Comment:  23  acres;  no  utilities; 

intermittently  used  under  lease — expires 

1994 
Parcel  10 

Property  #:  31199011022 
Grenada  Lake 

Sections  16,  17,  18  T24N  R8E 
Grenada  Co:  Calhoun  MS  38901-0903 
Status:  Underutilized 
Comment:  490  acres;  no  utilities; 

intermittently  used  under  lease — expires 

1994 
Parcel  2 

Property*:  31199011023 
Grenada  Lake 
Sections  20  and  T23N,  R5E 
Grenada  Co:  Grenada  MS  38901-0903 
Status:  Underutilized 
Comment:  60  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management 
Parcel  3 

Property  #:  31199011024 
Grenada  Lake 
Section  4,  T23N,  R5E 
Grenada  Co:  Yalobusha  MS  38901-0903 
Status:  Underutilized 
Comment:  120  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management; 

(13.5  acres/agriculture  lease] 

Parcel  4 

Property  #:  31199011025 

Grenada  Lake 

Section  2  and  3,  T23N,  R5E 

Grenada  Co:  Yalobusha  MS  38901-0903 

Status:  Underutilized 

Comment:  60  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management 
Parcel  5 

Property  #:  31199011026 
Grenada  Lake 
Section  7,  T24N,  R6E 
Grenada  Co:  Yalobusha  MS  38901-0903 
Status:  Underutilized 
Comment:  20  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management; 

(14  acres/agriculture  lease) . 

Parcel  6 

Property  #:  31199011027 

Grenada  Lake 

Section  9,  T24N,  R6E 

Grenada  Co:  Yalobusha  MS  38903-0903 

Status:  Underutilized 

Comment:  80  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management 
Parcel  11 

Property  #:  31199011028 
Grenada  Lake 
Section  20,  T24N.  R8E 
Grenada  Co:  Calhoun  MS  38901-0903 
Status:  Underutilized 
Comment:  30  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management 
Parcel  12 

Property  #:  31199011029 
Grenada  Lake 
Section  25.  T24N,  R7E 
Grenada  Co:  Yalobusha  MS  38390-0903 
Status:  Underutilized 
Comment:  30  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management 
Parcel  13 
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Property  #:  31199011030 

Grenada  Lake 

Section  34,  T24N,  R7E 

Grenada  Co:  Yalobusha  MS  38903-0903 

Status:  Underutilized 

Comment:  35  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management; 

(11  acres/agriculture  lease) 

Parcel  14 

Property  #:  31199011031 

Grenada  Lake 

Section  3,  T23N,  R6E 

Grenada  Co:  Yalobusha  MS  38901-0903 

Status:  Underutilized 

Comment:  15  acres;  no  utilities;  most  recent 

use — v«rildlife  and  forestry  management 
Parcel  15 

Property  #:  31199011032 
Grenada  Lake 
Section  4,  T24N,  R6E 
Grenada  Co:  Yalobusha  MS  38901-0903 
Status:  Underutilized 
Comment:  40  acres;  no  utilities;  most  recent 

use — wildlife  emd  forestry  management 
Parcel  16 

Property  #:  31199011033 
Grenada  Lake 
Section  9.  T23N,  R6E 
Grenada  Co:  Yalobusha  MS  28901-0903 
Status:  Underutilized 
Comment:  70  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management. 
Parcel  17 

Property  #:  31199011034 
Grenada  Lake 
Sectionl7,  T23N,  R7E 
Grenada  Co:  Grenada  MS  28901-0903 
Status:  Underutilized 
Comment:  35  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management 
Parcel  18 

Property  #:  31199011035 
Grenada  Lake 
Section  22,  T23N,  R7E 
Grenada  Co:  Grenada  MS  28902-0903 
Status:  Underutilized 
Comment:  10  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management 
Parcel  19 

Property  #:  31199011036 
Grenada  Lake 
Section  9,  T22N,  R7E 
Grenada  Co:  Grenda  MS  38901-0903 
Status:  Underutilized 
Comment:  20  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management 

Missouri 

Land 

Harry  S  Truman  Dam  &  Reservoir 

Property  #:  31199030014 

Location:  Triangular  shaped  parcel  southwest 

of  access  road  "B",  part  of  Bledsoe  Ferry 

Park  Tract  150. 
Status:  Underutilized 
Comment:  1.7  acres;  potential  utilities 

North  Dakota 

Building 

Office  Bldg. 

Property  #:  31200020001 

Lake  Oahe  Project 

3rd  &  Main 

Ft.  Yates  Co:  Sioux  ND  58538- 


Status:  Unutilized 

Comment:  1200  sq.  ft.,  2-8tory  wood,  off-site 
use  only 

Ohio 
Building 

Barker  Historic  House 

Property  #:  31199120018 

Willow  Island  Locks  and  Dam 

Newport  Co:  Washington  OH  45768-9801 

Location:  Located  at  lock  site,  downstream  of 
lock  and  dam  structure 

Status:  Unlimited 

Comment:  1600  sq.  ft.  bldg.  with  >/:  acre  of 
land,  2  story  brick  frame,  needs  rehab,  on 
Natl  Register  of  Historic  Places,  no  utilities, 
off-site  use  only 

Dwelling  No.  2 

Property  #:  31199810005 

Delaware  Lake,  Highway  23  North 

Delaware  OH  43015- 

Status:  Excess 

Comment:  2-story  brick  w/basement,  most 
recent  use — residential.,  presence  of 
asbestos/lead  paint,  off-site  use  only 

Oklahoma 
Building 

Water  Treatment  Plant 

Property  #:  31199630001 

Belle  Starr,  Eufaula  Lake 

Eufaula  Co:  Mcintosh  OK  74432- 

Status:  Excess 

Comment:  16'xl6',  metal,  off-site  use  only 

Water  Treatment  Plant 

Property  #:  31199630002 

Gentry  Creek,  Eufaula  Lake 

Eufaula  Co:  Mcintosh  OK  74432- 

Status:  Excess 

Comment:  12'xl6',  metal,  off-site  use  only 

Land 

Pine  Creek  Lake 

Property  #:  31199010923 

Section  27 

(See  County)  Co:  McCurtain  OK 

Status:  Unutilized 

Comment:  3  acres;  no  utilities;  subject  to 

right  of  way  for  Oklahoma  State  Highway 

3 

Pennsylvania 

Building 

Mahoning  Creek  Reservoir 

Property  #:  31199210008 

New  Bethlehem  Co:  Armstrong  PA  16242- 

Status:  Unutilized 

Comment:  1015  sq.  ft.,  2  story  brick 

residence,  off-site  use  only 
Dwelling 

Property  #:  31199620008 
Lock  &  Dam  6,  Allegheny  Riber,  1260  River 

Rd.  ^ 

Freeport  Co:  Armstrong  PA  16229-2023 
Status:  Unutilized 
Comment:  2652  sq.  ft.,  3-story  brick  house,  in 

close  proximity  to  Lock  and  Dam,  available 

for  interim  use  for  nonresidential  purposes 
Govt.  Dwelling 
Property  #:  31199640002 
Youghiogheny  River  Lake 
Confluence  Co:  Fayette  PA  15424-9103 
Status:  Unutilized 
Comment:  1421  sq.  ft.,  2-story  brick  w/ 

basement,  most  recent  use — residential 


Dwelling 

Property  #:  31199710009 

Lock  &  Dam  4,  Allegheny  River 

Natrona  Co:  Allegheny  PA  15065-2609 

Status:  Unutilized 

Comment:  1664  sq.  ft.,  2-story  brick 

residence,  needs  repair,  off-site  use  only 
Dwelling  #1 

Property  #:  31199740002 
Crooked  Creek  Lake 

Ford  City  Co:  Armstrong  PA  16226-8815 
Status:  Excess 
Comment:  2030  sq.  ft.,  most  recent  use^ 

residential,  good  condition,  off-site  use 

only 
Dwelling  #2 

Property  #:  31199740003 
Crooked  Creek  Lake 

Ford  City  Co:  Armstrong  PA  16226-6815 
Status:  &(cess 
Comment:  3045  sq.  ft.,  most  recent  use — 

residential,  good  condition,  off-site  use 

only 

Dwelling  #3 

Property  #:  31199740004 

Crooked  Creek  Lake 

Ford  City  Co:  Armstrong  PA  16226-8815 

Status:  Excess 

Comment:  1847  sq.  ft.,  most  recent  use — 

office,  good  condition,  off-site  use  only 
Govt  Dwelling 
Property  #:  31199740005 
East  Branch  Lake 
Wilcox  Co:  Elk  PA  15870-9709 
Status:  Underutilized 
Comment:  approx.  5,299  sq.  ft.,  1-story,  most 

recent  use — residence,  off-site  use  only 
Dwelling  #1 

Property  #:  31199740006 
Loyalhanna  Lake 

Saltsburg  Co:  Westmoreland  PA  15681-9302 
Status:  Excess 
Comment:  1996  sq.  ft.,  most  recent  use — 

residential,  good  condition,  off-site  use 

only 

Dwelling  #2 

Property  #:  31199740007 

Loyalhaima  Lake 

Saltsburg  Co:  Westmoreland  PA  15681-9302 

Status:  Excess 

Comment:  1996  sq.  ft.,  most  recent  use — 

residential,  good  condition,  off-site  use 

only 
Dwelling  #1 

Property  #:  31199740008 
Woodcock  Creek  Lake 
Saegertown  Co:  Crawford  PA  16433-0629 
Status:  Excess 
Conunent:  2106  sq.  ft.,  most  recent  use — 

residential,  good  condition,  off-site  use 

only 

Dwelling  #2 

Property  #:  31199740009 

Lock  &  Dam  6. 1260  River  Road 

Freeport  Co:  Armstrong  PA  16229-2023 

Status:  Excess 

Comment:  2652  sq.  ft.,  most  recent  use — 

residential,  good  condition,  off-site  use 

only 
Dwelling  #2 

Property  #:  31199830003 
Youghiogheny  River  Lake 
Confluence  Co:  Fayette  PA  15424-9103 
Status:  Excess 
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Comment:  1421  sq.  ft.,  2-story  -t-  basement, 
most  recent  use — residential 

Residence/Office 

Property  #:  31199940002 

Cowanesque  Lake  Project 

Lawrenceville  Co:  Tioga  PA  16929- 

Statns:  Unutilized 

Comment:  1653  sq.  ft.  residence,  and  2,640 

sq.  ft.  storage  bldg..  need  major  repairs,  no 

operating  sanitary  facilities 

Land 

Mahoning  Creek  Lake 

Property  #:  31199010018 

New  Bethlehem  Co:  Armstrong  PA  16242- 

9603 
Location:  Route  28  north  to  Belknap,  Road  #4 
Status:  Excess 
Conunent:  2.58  acres;  steep  and  densely 

wooded 
Tracts  610,  611,612 
Property  #:  31199011001 
Shenango  River  Lake 
Sharpsville  Co:  Mercer  PA  16150- 
Location:  1-79  North,  1-80  West,  Exit  Sharon. 

R18  North  4  miles,  left  on  R518,  right  on 

Mercer  Avenue. 
Status:  Excess 
Comment:  24.09  acres;  subject  to  flowage 

easement 

Tracts  L24,  L26 

Property  #:  31199011011 

Crooked  Creek  Lake 

Co:  Armstrong  PA  03051- 

Location:  Left  bank — 55  miles  downstream  of 

dam. 
Status:  Unutilized 

Comment:  7.59  acres;  potential  for  utilities 
Portion  of  Tract  L-21A 
Property  «:  31199430012 
Crooked  Creek  Lake,  LR  03051 
Ford  City  Co:  Armstrong  PA  16226- 
Status:  Unutilized 
Comment:  Approximately  1.72  acres  of 

undeveloped  land,  subject  to  gas  rights 
Portion  of  Tract  119 
Property  *:  31200010005 
SUte  Rt  969 

Curwensville  Co:  Clearfield  PA  16833- 
Status:  Unutilized 
Comment:  approx.  17  acres,  hilly  wooded 

terrain 

Tennessee 

Land 

Tract  6827 

Property  #:  31199010927 
Barkley  Lake 

Dover  Co:  Stewart  TN  37058- 
Location:  2»/i  miles  west  of  Dover,  TN. 
Status:  Excess 

Comment:  .57  acres;  subject  to  existing 
easements 

Tracts  6002-2  and  6010 

Property  #:  31199010928 

Barkley  Lake 

Dover  Co:  Stewart  TN  37058- 

Location:  3*/2  miles  south  of  village  of 

Tabaccoport. 
Status:  Excess 
Comment:  100.86  acres;  subject  to  existing 

easements 

Tract  11516 

Property  #:  31199010929 

Barkley  Lake 


Ashland  Qty  Co:  Dickson  TN  37015- 
Location:  V2  mile  downstream  from 

Cheatham  Dam 
Status:  Excess 
Comment:  26.25  acres;  subject  to  existing 

easements 
Tract  2319 

Property  #:  31199010930 
J.  Percy  Priest  Dam  and  Resorvoir 
Murfreesboro  Co:  Rutherford  TN  37130- 
Location:  West  of  Buckeye  Bottom  Road 
Status:  Excess 
Comment:  14.48  acres;  subject  to  existing 

easements 

Tract  2227 

Property  #:  31199010931 

J.  Percy  Priest  Dam  and  Reservoir 

Murfreesboro  Co:  Rutherford  TN  37130- 

Location:  Old  Jefferson  Pike 

Status:  Excess 

Comment:  2.27  acres;  subject  to  existing 

easements 
Tract  2107 

Property  #:  31199010932 
J.  Percy  Priest  Dam  and  Reservoir 
Murfreesboro  Co:  Rutherford  TN  37130- 
Location:  Across  Fall  Creek  near  Fall  Creek 

camping  area. 
Status:  Excess 
Comment:  14.85  acres;  subject  to  existing 

easements 
Tracts  2601,  2602,  2603,  2604 
Property  #:  31199010933 
Cordell  Hull  Lake  and  Dam  Project 
Doe  Row  Creek 

Gainesboro  Co:  Jackson  TN  38562- 
Location:  TN  Highway  56 
Status:  Unutilized 
Comment:  11  acres;  subject  to  existing 

easements 

Tract  1911 

Property  #:  31199010934 

J.  Percy  Priest  Dam  and  Reservoir 

Murfreesboro  Co:  Rutherford  TN  37130- 

Location:  East  of  Lamar  Road 

Status:  Excess 

Comment:  6.92  acres:  subject  to  existing 

easements 
Tract  2321 

Property  #:  31199010935 
J.  Percy  Priest  Dam  and  Reservoir 
Murfreesboro  Co:  Rutherford  TN  37130- 
Location:  South  of  Old  Jefferson  Pike 
Status:  Excess 
Comment:  12  acres;  subject  to  existing 

easements 
Tract  7206 

Property  #:  31199010936 
Barkley  Lake 

Dover  Co:  Stewart  TN  37058- 
Location:  2V2  miles  SE  of  Dover,  TN. 
Status:  Excess 
Comment:  10.15  acres;  subject  to  existing 

easements 
Tracts  8813,  8814 
Property  #:  31199010937 
Barkley  Lake 

Cumberland  Co:  Stewart  TN  37050- 
Location:  V/z  miles  East  of  Cumberland  City. 
Status:  Excess 
Comment:  96  acres;  subject  to  existing 

easements 
Tract  8911 
Property  #:  31199010938 


Barkley  Lake 

Cumberland  City  Co:  Montgomery  TN 

37050- 
Location:  4  miles  east  of  Cimiberland  City. 
Status:  Excess 
Comment:  7.7  acres,  subject  to  existing 

easements 
Tract  11503 

Property  #:  31199010939 
Barkley  Lake 

Ashland  City  Co:  Cheatham  TN  37015- 
Location:  2  miles  downstream  from 

Cheatham  Dam. 
Status:  Excess 
Comment:  1.1  acres;  subject  to  existing 

easements 
Tracts  11523, 11524 
Property  #:  31199010940 
Barkley  Lake 

Ashland  City  Co:  Cheatham  TN  37015- 
Location:  ZVi  miles  downstream  from 

Cheatham  Dam. 
Status:  Excess 
Comment:  19.5  acres;  subject  to  existing 

easements 

Tract  6410 

Property  #:  31199010941 

Barkley  Lake 

Bumpus  Mill  Co:  Stewart  TN  37028- 

Location:  4*/:  miles  SW.  of  Bumpus  Mills. 

Status:  Excess 

Comment:  17  acres;  subject  to  existing 

easements 
Tract  9707 

Property  #:  31199010943 
Barkley  Lake 

Pahnyer  Co:  Montgomery  TN  37142- 
Location:  3  miles  N£  of  Palmyer,  TN. 

Highway  149 
Status:  Excess 
Comment:  6.6  acres;  subject  ot  existing 

easements 
Tract  6949 

Property  #:  31199010944 
Barkley  Lake 

Dover  Co:  Stewart  TN  37058- 
Location:  V/z  miles  SE  of  Dover,  TN. 
Status:  Excess 
Comment:  29.67  acres;  subject  to  existing 

easements 
Tracts  6005  and  6017 
Property  #:  31199011173 
Barkley  Lake 

Dover  Co:  Stewart  TN  37058- 
Location:  3  miles  south  of  Village  of 

Tobaccoport. 
Status:  Excess 
Comment:  5  acres;  subject  to  existing 

easements 
Tracts  K-1191,K-1135 
Property  #:  31199130007 
Old  Hickory  Lock  and  Dam 
Hartsville  Co:  Trousdale  TN  37074- 
Status:  Underutilized 
Comment:  92  acres  (38  acres  in  floodway), 

most  recent  use — recreation 

Tract  A-102 

Property  #:  31199140006 
Dale  Hollow  Lake  &  Dam 
Project 

Canoe  Ridge,  State  Hwy  52 
Celina  Co:  Clay  TN  38551- 
Status:  Underutilized 
Comment:  351  acres,  most  recent  use — 
hunting,  subject  to  existing  easements 
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iTract  A-120 

Property  #:  31199140007 

Dale  Hollow  Lake  &  Dam 

Project 

Swann  Ridge,  State  Hwy  NO.  53 

Celina  Co:  Clay  TN  38551- 

Status:  Underutilized 

Comment:  883  acres,  most  recent  use — 

hunting,  subject  to  existing  easements 
Tracts  A-20,  A-21 
Property  #:  3119914008 
Dale  Hollow  Lake  &  0am 

oject 
ed  Oak  Ridge,  State  Hwy  No.  53 

lina  Co:  Clay  TN  38551- 
>tatus:  Underutilized 
IComment:  821  acres,  most  recent  use — 

recreation,  subject  to  existing  easements 
Tracts  D-185 
t»roperty  #:  31199140010 
bale  Hollow  Lake  &  Dam 
Project 

JAshbum  Creek,  Hwy  No.  53 
pvingston  Co:  Clay  TN  38570- 
Btatus:  Underutilized 
IComment:  883  acres,  most  recent  use — 
I    himting,  subject  to  existing  easements 

Virginia 

building 

iAetal  Bldg. 

Property  #:  31199620009 
lohn  H.  Kerr  Dam  &  Reservoir 
:  Boydton  VA       .^ 
tatus:  Excess 
mment:  800  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only 

tfashington 
uilding 

Fishhook  Park  Residence 

^perty  #:  31200030009 

Ice  Harbor 

Prescott  Co:  Walla  Walla  WA  99323- 

Status:  Unutilized 

fcomment:  Mobile  home,  off-site  use  only 

Charbonneau  Park  Residence 

Property  #:  31200030010 

Ice  Harbor 

purbank  Co:  Walla  Walla  WA  99323- 

jStatus:  Unutilized 

p}mment:  1344  sq.  ft.  mobile  home,  off-site 

use  only 
Lievey  Park  Residence 
i>roperty  #:  31200030011 
tee  Harbor 

^asco  Co:  Franklin  WA  00000- 
Status:  Unutilized 
Comment:  924  sq.  ft.  mobile  home,  off-site 

U3eonly 

'est  Virginia 

uilding 

elling  1 
Woperty  #:  31199810003 
Summersville  Lake 

Bummersville  Co:  Nicholas  WV  26651-9802 
^tatus:  Excess 

Comment:  1200  sq.  ft.,  presence  of  asbestos/ 
I    lead  paint,  most  recent  use — residential, 
I    off-site  use  only 

Dwelling  2 

Property  #:  31199810004 

Sutton  Lake 


Sutton  Co:  Braxton  WV  26651-9802 
Status:  Excess 

Comment:  1100  sq.  ft.,  most  recent  use — 
residential,  off-site  use  only 

Wisconsin 

Building 

Former  Lockmaster's  Dwelling 

Property  #:  31199011524 

Cedar  Locks 

4527  East  Wisconsin  Road 

Appleton  Co:  Outagamie  WI  54911- 

Status:  Unutilized 

Comment:  1224  sq.  ft.;  2  story  brick/wood 

frame  residence;  needs  rehab;  secured  area 

with  alternate  access 
Former  Lockmaster's  Dwelling 
Property  #:  31199011525 
Appleton  4th  Lock 
905  South  Lowe  Street 
Appleton  Co:  Outagamie  WI  54911- 
Status:  Unutilized 
Comment:  908  sq.  ft.;  2  story  wood  ft^me 

residence;  needs  rehab 
Former  Lockmaster's  Dwelling 
Property  #:  31199011527 
301  Canal  Street 

Kaukauna  Co:  Outagamie  WI  54131- 
Sutus:  Unutilized 
Comment:  1290  sq.  ft.;  2  story  wood  frame 

residence;  needs  rehab;  secured  area  with 

alternate  access 
Former  Lockmaster's  Dwelling 
Property  #:  31199011531 
Appleton  1st  Lock 
905  South  Oneida  Street 
Appleton  Co:  Outagamie  WI  54911- 
Status:  Unutilized 
Comment:  1300  sq.  ft.;  potential  utilities;  2 

story  wood  frame  residence;  needs  rehab; 

secured  area  with  alternate  access 

Former  Lockmaster's  Dwelling 

Property  #:  31199011533 

Rapid  Croche  Lock 

Lock  Road 

Wrightstown  Co:  Outagamie  WI  54180- 

Location:  3  miles  southwest  of  intersection 

State  Highway  96  and  Canal  Road. 
Status:  Unutilized 
Comment:  1952  sq.  ft.;  2  story  wood  frame 

residence;  potential  utilities;  needs  rehab 
Former  Lockmaster's  Dwelling 
Property  #:  31199011535 
Little  KauKauna  Lock 
Little  Kaukauna 

Lawrence  Co:  Brown  WI  54130- 
Location:  2  miles  southeasterly  from 

intersection  of  Lost  Dauphin  Road  (County 

Truck  Highway  "D")  and  River  Street. 
Status:  Unutilized 
Comment:  1224  sq.  ft.;  2  story  brick/wood 

frame  residence;  needs  rehab. 

Former  Lockmaster's  Dwelling 

Property  #:  31199011536 

Little  Chute,  2nd  Lock 

214  Mill  Street 

Little  Chute  Co:  Outagamie  WI  54140- 

Status:  Unutilized 

Comment:  1224  sq.  ft.;  2  story  brick/wood 
frame  residence;  potential  utilities;  needs 
rehab;  secured  area  with  alternate  access 


Idaho 

Building 

Bldg.  CF603 

Property  #:  41200020004 

Idaho  Natl  Eng  &  Env  Lab 

Scoville  Co:  Butte  ID  83415- 

Status:  Excess 

Comment:  15005  sq.  ft.;  cinder  block; 

presence  of  asbestos/lead  paint,  major 

rehab;  off-site  use  only 

New  Jersey 

Building 

Module  4,  C63 
Property  #:  41200030002 
Princeton  Plasma  Physics  Lab 
Princeton  Co:  Mercer  NJ  08540- 
Status:  Excess 

Comment:  modular  unit,  693  sq.  ft.;  most 
recent  use— office,  off-site  use  only 

New  Mexico 

Building 

Bldgs.  847,  6600 

Property  #:  41200020021 

Kirtland  AFB 

Albuquerque  Co:  Bemalilo  NM  87185- 

Status:  Excess 

Comment:  4053  sq.  ft.;  k  1501  sq.  ft.,  needs 

rehab;  presence  of  asbestos,  off-site  use 

only 

GSA 

Ai^ansas 

Land 

7  acres 

Property  *:  54200040003 

Army  Reserve 

Installation  05572 

West  Memphis  Co:  Crittenden  AR  72301- 

Status:  Surplus 

Comment:  7  acres,  subject  to  existing 

easements 
GSA  Number:  7-D-AR-0557 

Idaho 

Land 

25'  X  100'  Site 

Property  #:  54200010007 

1520  N  St.  &  2290  E  St. 

Rogerson  Co:  Twin  Falls  ID  00000- 

Status:  Unutilized 

Comment:  lot  too  small  to  meet  minimum 

size  for  residence,  zoning/agriculture,  no 

sewer  service 
GSA  Number:  9-A-ID-545 

Illinois 
Building 

Milo  Conun.  Tower  Site 

Property  #:  54200020018 

350  N.  Rt.  8 

Milo  Co:  Bureau  IL  56142- 

Status:  Excess 

Comment:  120  sq.  ft.;  cinder  block  bldg. 

GSA  Number:  l-D-IL-795 

LaSalle  Comm.  Tower  Site 

Property  #:  54200020019 

1600  NE  8th  St. 

Richland  Co:  LaSalle  IL  61370- 

Status:  Excess 
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Comment:  120  sq.  ft.  cinder  block  bldg.  and 

a  aOC  tower 
GSA  Number:  l-D-IL-724 
Anny  Reseire  Center 
Property  «:  54200030001 
PVT  Perry  F.  Modrow 
5020  State  Street 

E.  St.  Louis  Co:  St.  Qair  IL  62205-1398 
Status:  Excess 
Comment:  16300  sq.  ft.  training  center  & 

2,656  sq.  ft.  garage,  presence  of  lead  paint 
GSA  Number:  l-D-IL-726 

Minnesota 
Building 

GAP  Filler  Radar  Site 

Property  «:  54199910009 

St.  Paul  Co:  Rice  MN  55101- 

Status:  Excess 

Comment:  1266  sq.  ft.,  concrete  block, 
presence  of  asbestos/lead  paint,  most 
recent  use — storage,  zoning  requirements 

GSA  Number  l-GR(l)-MN-475 

Mssouri 
Building 

Hardesty  Federal  Complex 

Property  «:  54199940001 

607  Hardesty  Avenue 

Kansas  City  Co:  Jackson  MO  64124-3032 

Status:  Excess 

Comment:  7  warehciuses  and  support 
buildings  (540  to  216,000  sq.  ft.)  on  17.47 
acres,  major  rehab,  most  recent  use — 
storage/office,  utilities  easement 

GSA  Number  7-G-MQ-637 

Natl  Weather  Svc  Ofc 

Property  #:  54200020015 

4100  Mexico  Road 

St.  Peters  Co:  St.  Charles  MO  00000- 

Status:  Excess 

Comment:  4774  sq.  ft.  presence  of  asbestos, 
good  condition,  most  recent  use — office 

GSA  Number.  7-C-MO-641 

Nebraska 

Land 

0.34  acres 

Property  #:  54200040002 

Offutt  AFB  adjacent  to  36th  St. 

Bellevue  Co:  Sarpy  NE  68113- 

Status:  Surplus 

Comment:  0.34  acres,  subject  to  existing 

easements 
GSA  Number  7-D-^«:-0527 

New  Jersey 

Building 

Old  Bridge  Housing 

Property  #:  54199940010 

Route  9 

Old  Bridge  Co:  NJ  08857- 

Status:  Excess 

Comment:  12  three  bedroom  housing  units, 

no  long-term  wastewater  treatment  system 

for  property,  presence  of  asbestos/lead 

paint,  needs  repair 
GSA  Number  0-0-NJ-OOO 
Holmdel  Housing  Site 
Property  #:  54200040005 
Telegraph  Hill  Road 
Holmdel  Co:  Monmouth  NJ  07733- 
Status:  Excess 
Comment:  12  housing  units  on  5.59  acres, 

1,196  sq.  fl.  each,  extreme  disrepair 


GSA  Number:  l-N-NJ-622 

New  York 

Building 

"Terry  HiU" 

Property  #:  54199830008 

County  Road  51 

Manorville  NY 

Status:  Surplus 

Comment:  2  block  structures,  780/272  sq.  ft., 
no  sanitary  fecilities,  most  recent  use — 
storage/conun.  focility,  w/6.19  acres  in  fee 
and  4.99  acre  easement,  remote  area 

GSA  Number:  l-D-NY-864 

Binghampton  Depot 

Property  #:  54199910015 

Nolans  Road 

Binghampton  Co:  NY  00000- 

Status:  Excess 

Comment:  45977  sq.  ft.,  needs  re[>air, 
presence  of  asbestos,  most  recent  use — 
office 

GSA  Number:  1-G-NY-760A 

Naval  Reserve  Center 

Property  #:  54200040006 

Frankfort  Co:  Herkimer  NY 

Status:  Excess 

Comment:  23800  sq.  h.,  brick,  good 
condition,  most  recent  use — training  center 

GSA  Number:  l-D-NY-874 

Ohio 

Land 

Jersey  Tower  Site 

Property  #:  54199910013 

Tract  No.  100  &  lOOE 

Jersey  Co:  Licking  OH  OOOOO- 

Status:  Surplus 

Comment:  4.24  acres,  subject  to  preservation 

of  wetlands 
GSA  Number  l-W-OH-813 
Licking  County  Tower  Site 
Property  «:  54200020021 
Summit  &  Haven  Comer  Rds. 
Pataskala  Co:  Licking  OH  43062- 
Status:  Excess 
Comment:  Parcel  100  =  3.67  acres,  Parcel 

lOOE  =  0.57  acres 
GSA  Number:  l-W-OH-813 

Pennsylvania 

Land 

Gwen  Site  #868 

Property  #:  54200040007 

Bonneauville 

Smith  Road 

Gettysburg  Co:  Adams  PA 

Status:  Surplus 

Comment:  13.85  acres,  most  recent  use — to 

support  communication 
GSA  Number:  4-D-PA-0788 

Wyoming 

Land 

Flying  J 

Property  #:  54200020022 

Shoshone  Project 

Park  Co:  WY  82414- 

Status;  Excess 

Comment:  approx.  46.35  acres,  no  utilities, 

most  recent  use — oil  refinery 
GSA  Number:  7-1-WY-0539A 


Interior 

Virpnia 

Building 

Former  Bowen  Residence 

Property  #:  61200010007 

Cavalry  Court 

Spotsylvania  Co:  VA  22553- 

Status:  Excess 

Comment:  1512  sq.  ft.  residence,  off-site  use 

only 
Former  Jones  Residence 
Property  #:  61200010008 
Plantation  Drive 
Spotsylvania  Co:  VA  22553- 
Status:  Excess 
Comment:  1040  sq.  ft.  residence,  off-site  use 

only 
Former  Busic  House 
Property  #:  61200010009 
Brock  Rd. 

Spotsylvania  Co:  VA  22553- 
Status:  Excess 
Comment:  4128  sq.  ft.  residence,  off-site  use 

only 

Navy 

California 

Building 

Bldg.  301 

Property  #:  77200020041 
Naval  Support  Activity 
Monterey  Co:  CA  93943- 
Status:  Excess 

Conmient:  18608  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  needs  major  rehab 

Bldg.  371 

Property  #:  77200020080 

Naval  Warfare  Systems  Center 

San  Diego  Co:  CA  92152- 

Status:  Unutilized 

Comment:  29800  sq.  ft.,  needs  rehab, 

presence  of  asbestos/lead  paint,  off-site  use 

only 
Bldg.  402 

Property  #:  77200020081 
Naval  Warfore  Systems  Center 
San  Diego  Co:  CA  92152- 
Status:  Unutilized 
Comment:  presence  of  lead  paint,  most  recent 

use — storage,  off-site  use  only 
Bldg.  417 

Property  #:  77200020082 
Naval  Warfare  Systems  Center 
San  Diego  Co:  CA  92152- 
Status:  Unutilized 
Comment:  101  TR,  needs  rehab,  presence  of 

asbestos/lead  paint,  off-site  use  only 
Bldg.  418 

Property  #:  77200020083 
Naval  Warfare  Systems  Center 
San  Diego  Co:  CA  92152- 
Status:  Unutilized 
Comment:  288  sq.  ft.,  presence  of  lead  paint, 

most  recent  use-storage,  off-site  use  only 
Bldg.  426 

Property  #:  77200020084 
Naval  Warfare  Systems  Center 
San  Diego  Co:  CA  92152- 
Status:  Unutilized 
Comment:  presence  of  asbestos/lead  paint, 

off-site  use  only 
Bldg.  434 
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Property  #:  77200020085 

Naval  Warfare  Systems  Center 

San  Diego  Co:  CA  92152- 

Status:  Unutilized 

Comment:  11440  sq.  ft.,  needs  rehab, 

presence  of  asbestos/lead  paint,  off-site  use 

only 
Bldg.  210 

Property  #:  77200020086 
Naval  Warfare  Assessment 
Station 

Corona  Co:  CA  91718-5000 
Status:  Unutilized 
Comment:  17708  sq.  ft.,  needs  rehab, 

presence  of  asbestos/lead  paint,  most 

recent  use — police  station,  off-site  use  only 

Bldg.  541 

Property  #:  77200020087 

Naval  Warfare  Assessment 

Station 

Corona  Co:  CA  91718-5000 

Status:  Unutilized 

Comment:  3857  sq.  ft.,  needs  rehab,  presence 

of  asbestos/lead  paint,  most  recent  use — 

lab.  off-site  use  only 

Bldg.  804 

Property  #:  77200020088 

Naval  Warfare  Assessment 

Station 

Corona  Co:  CA  91718-5000 

Status:  Unutilized 

Comment:  3119  sq.  ft.,  needs  rehab,  presence 

of  asbestos/lead  paint,  most  recent  use — 

admin.,  off-site  use  only 

Bldg.  805 

Property  #:  77200020089 

Naval  Warfare  Assessment 

Station 

Corona  Co:  CA  91718-5000 

Status:  Unutilized 

Comment:  3732  sq.  ft.,  needs  rehab,  presence 

of  asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  806 

Property  #:  77200020090 
Naval  Warfare  Assessment 
Station 

Corona  Co:  CA  91718-5000 
Status:  Unutilized 
Comment:  3110  sq.  ft.,  needs  rehab,  presence 

of  asbestos/lead  paint,  most  recent  use — 

office,  off-site  use  only 
Bldg.  807 

Property  #:  77200020091 
Naval  Warfare  Assessment 
Station 

Corona  Co:  CA  91718-5000 
Status:  Unutilized 
Comment:  3110  sq.  ft.,  needs  rehab,  presence 

of  asbestos/lead  paint,  most  recent  use — 

office,  off-site  use  only 
Bldgs.  23027,  23025 
Property  #:  77200040023 
Marine  Corps  Air  Station 
Miramar  Co:  San  Diego  CA  92132- 
Status:  Unutilized 
Comment:  400  sq.  ft.,  metal  siding,  most 

recent  use — loading  facility,  off-site  use 

only 

Connecticut 

Building 

Bldgs.  31,78,  91 
Property  #:  77200030055 


Naval  Submarine  Base 

New  London 

Groton  Co:  New  London  CT  06349- 

Status:  Unutilized 

Comment:  total  sq.  ft.  =  41,809,  presence  of 

asbestos,  most  recent  use — storage/ 

training/repair,  off-site  use  only 
Bldg.  406 

Property  #:  77200030056 
Naval  Submarine  Base 
New  London 

Groton  Co:  New  London  CT  06349- 
Status:  Unutilized 
Comment:  13546  sq.  ft.,  needs  rehab, 

presence  of  asbestos,  most  recent  use — 

shop,  off-site  use  only 
Bldg.  392 

Property  #:  77200030065 
Naval  Sub  Base  New  London 
Groton  Co:  CT  06349- 
Status:  Unutilized 
Comment:  996  sq.  ft.,  needs  repair,  possible 

asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 

Hawaii 

Building 

Bldg.  S87,  Radio  Trans.  Fac. 

Property  #:  77199240011 

Lualualei,  Naval  Station,  Eastern  Pacific 

Wahiawa  Co:  Honolulu  HI  96786-3050 

Status:  Unutilized 

Comment:  7566  sq.  ft.,  1-story,  needs  rehab, 

most  recent  use — storage,  off-site  use  only 
Bldg.  64,  Radio  Trans.  Facility 
Property  #:  77199310004 
Naval  Computer  &  Telecommunications  Area 
Wahiawa  Co:  Honolulu  HI  96786-3050 
Status:  Unutilized 
Comment:  3612  sq.  ft.,  1  story,  access 

restrictions,  needs  rehab,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  442,  Naval  Station 
Property  #:  77199630088 
Ford  Island 

Pearl  Harbor  Co:  Honolulu  HI  96860- 
Status:  Excess 
Comment:  192  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  S180 

Property  #:  77199640039 
Naval  Station,  Ford  Island 
Pearl  Harbor  Co:  Honolulu  HI  96860- 
Status:  Unutilized 
Comment:  3412  sq.  ft.,  2-story,  most  recent 

use — ^bomb  shelter,  off-site  use  only, 

relocation  may  not  be  feasible 

Bldg.  S181 

Property  #:  77199640040 

Naval  Station,  Ford  Island 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Status:  Unutilized 

Comment:  4258  sq.  ft.,  1-story,  most  recent 

use — ^bomb  shelter,  off-site  use  only, 

relocation  may  not  be  feasible 
Bldg.  219 

Property  #:  77199640041 
Naval  Station,  Ford  Island 
Pearl  Harbor  Co:  Honolulu  HI  96860- 
Status:  Unutilized 
Comment:  620  sq.  ft.,  most  recent  use — 

damage  control,  off-site  use  only, 

relocation  may  not  be  feasible 
Bldg.  220 


Property  #:  77199640042 

Naval  Station.  Ford  Island 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Status:  Unutilized 

Comment:  620  sq.  ft.,  most  recent  use — 

damage  control,  off-site  use  only, 

relocation  may  not  be  feasible 
Bldg.  160 

Property  #:  77199840002 
Naval  Station,  Pearl  Harbor 
Peari  Harbor  Co:  Honolulu  HI  96860- 
Status:  Excess 
Comment:  6070  sq.  ft.,  needs  rehab,  presence 

of  lead  paint,  most  recent  use — storage/ 

office,  off-site  use  only 

Maine 

Building 

Bldg.  4 

Property  #:  77199930005 

Naval  Air  Station 

Brunswick  Co:  ME  04011- 

Status:  Excess 

Comment:  16644  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — headquarters 

building,  off-site  use  only 
Bldg.  8 

Property  #:  77199930006 
Naval  Air  Station 
Brunswick  Co:  ME  04011- 
Status:  Excess 
Comment:  7413  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — public  works 

building,  off-site  use  only 
Bldg.  12 

Property  #:  77199930007 
Naval  Air  Station 
Brunswick  Co:  ME  04011- 
Status:  Excess 
Comment;  25354  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — admin.,  off- 
site  use  only 
Bldg.  41 

Property  #:  77199930008 
Naval  Ait  Station 
Brunswick  Co:  ME  04011- 
Status:  Excess 
Comment:  10526  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — security 

building,  off-site  use  only 

Maryland 
Building 

Bldg.  139 

Property  #:  77200010032 

Naval  Surface  Warfare  Center 

Carderock  Division 

West  Bethesda  Co:  Montgomery  MD  20817- 
5700 

Status:  Unutilized 

Comment:  4950  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — wind  tunnel,  off- 
site  use  only 

New  Hampshire 

Building 

Bldg.  128 

Property  #:  77199830015 

Portsmouth  Naval  Shipyard 

Portsmouth  NH  03804-5000 

Status:  Excess 

Comment:  10900  sq.  ft.,  needs  rehab. 

presence  of  asbestos,  most  recent  use — 

storage,  off-site  use  only 
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Bldg.  185 

Property  #:  77199830016 

Portsmouth  Naval  Shipyard 

Portsmouth  NH  03804-5000 

Status:  Excess 

Comment:  2310  sq.  ft.,  needs  rehab,  presence 

of  asbestos,  most  recent  use — office,  off-site 

use  only 

Bldg.  314 

Property  #:  77199830017 

Portsmouth  Naval  Shipyard 

Portsmouth  NH  03804-5000 

Status:  Excess 

Comment:  cement  block  bldg.,  needs  rehab, 

presence  of  asbestos,  most  recent  use — 

storage,  off-site  use  only 

Bldg.  336 

Property  «:  77199830018 
Portsmouth  Naval  Shipyard 
Portsmouth  NH  03804-5000 
Status:  Excess 

Comment:  metal  bldg  w/cement  block 
foundation,  off-site  use  only 

Bldg.  160 

Property  #:  77199910046 
Portsmouth  Naval  Shipyard 
Portsmouth  Co.  NH  03804-5000 
Status:  Unutilized 

Comment:  6080  sq.  fL,  possible  asbestos, 
most  recent  use — storge,  off-site  use  only 

Bldg.  179 

Property  #:  77200020099 

Portsmouth  Naval  Shipyard 

Portsmouth  Co.  NH  03804-5000 

Status:  Excess 

Comment:  1452  sq.  ft.,  needs  rehab,  presence 

of  asbestos/ lead  paint,  most  recent  use — 

quarters,  off-site  use  only 

Bldg.  201 

Property  #:  77200020100 
Portsmouth  Naval  Shipyard 
Portsmouth  NH  03804-5000 
Status:  Excess 

Comment:  450  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  off-site  use  only 

Bldg.  304 

Property  #:  77200020101 

Portsmouth  Naval  Shipyard 

Portsmouth  Co:  NH  03804-5000 

Status:  Excess 

Comment:  1320  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — garb,  house, 

off-site  use  only 
Bldg.  10 

Property  «:  77200020018 
Portsmouth  Co:  NH  03804-5000 
Status:  Excess 
Comment:  12000  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — shop  facility, 

off-site  use  only 
Bldg.  239 

Property  #:  77200030019 
Portsmouth  Naval  Shipyard 
Portsmouth  Co:  NH  03804-5000 
Status:  Excess 
Comment:  897  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  off-site  use  only 

New  Jersey 

Building 

Bldg.  Dl-A 

Property  #:  77199940024 
Naval  Weapons  Station 
Colts  Neck  Co:  NJ  07722- 


Status:  Unutilized 

Comment:  1134  sq.  ft.,  presence  of  lead  paint, 

most  recent  use — smokehouse/lunchroom, 

off-site  use  only 

Bldg.  HA-IA 

Property  #:  77199940025 

Naval  Weapons  Station 

Colts  Neck  Co:  NJ  07722- 

Status:  Unutilized 

Comment:  120  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  C-16 

Property  #:  77200010014 
Naval  WeafKins  Station 
Colts  Neck  Co:  Earle  NJ  07722- 
Status:  Unutilized 
Comment:  34811  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  off-site  use  only 

Bldg.  C-25 

Property  #:  77200010015 

Naval  Weapons  Station 

ColU  Neck  Co:  Earle  NJ  07722- 

Status:  Unutilized 

Comment:  4448  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  off-site  use  only 
Bldg.C-40 

Property  #:  77200010016 
Naval  Weapons  Station 
Colts  Neck  Co:  Earle  N)  07722- 
Status:  Unutilized 
Conunent:  6924  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  off-site  use  only 
Bldg.  511 

Property  #:  77200010017 
Naval  Weapons  Station 
Colts  Neck  Co:  Earle  N]  07722- 
Status:  Unutilized 
Comment  1871  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  off-site  use  only 

Bldgs.  553,  554,  555 

Property  •:  77200010018 

Naval  Weapons  Station 

Colts  Neck  Co:  Earle  NJ  07722- 

Status:  Unutilized 

Comment:  guard  towers,  off-site  use  only 

Bldg.  557 

Property  #:  77200010019 
Naval  Weapons  Station 
Colts  Neck  Co:  Earle  NJ  07722- 
Status:  Unutilized 

Comment:  9670  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  off-site  use  only 

Pennsylvania 

Building 

Bldg.  38 

Property  #:  77200010020 

Naval  Support  Activity 

Philadelphia  Co:  PA  19111-5098 

Status:  Unutilized 

Comment:  6525  sq.  ft.,  metal  butler  bldg., 

needs  rehab,  presence  of  asbestos/lead 

paint,  off-site  use  only 
Bldg.  5 

Property  #:  77200030071 
Navy  Surface  Warfare  Center 
Philadelphia  Co:  PA  19112- 
Status:  Unutilized 
Comment:  286824  sq.  ft.,  needs  rehab, 

presence  of  asbestos,  most  recent  use — 

warehouse,  off-site  use  only 
Bldg.  47 

Property  #:  77200030072 
Navy  Surface  Warfere  Center 


Philadelphia  Co:  PA  19112- 

Status:  Unutilized 

Conunent:  16343  sq.  ft.,  presence  of  asbestos, 

most  recent  use — office,  off-site  use  only 
Bldg.  55 

Property  #:  77200030073 
Navy  Surface  Warfare  Center 
Philadelphia  Co:  PA  19112- 
Status:  Unutilized 
Comment:  5603  sq.  ft.,  needs  repair,  presence 

of  asbestos,  most  recent  use — store,  off-site 

use  only 

Bldg.  531 

Property  #:  77200030074 

Navy  Siuface  Warfare  Center 

Philadelphia  Co:  PA  19112- 

Status:  Unutilized 

Comment:  5102  sq.  ft.,  presence  of  asbestos, 

most  recent  use — office,  off-site  use  only 
Bldg.  996 

Property  #:  77200030075 
Navy  Surface  Warfere  Center 
Philadelphia  Co:  PA  19112- 
Status:  Unutilized 
Comment:  1800  sq.  ft.,  presence  of  asbestos, 

most  recent  use — storage,  off-site  use  only 

Rhode  Island 
Building 

Bldg.  1 

Property  #:  77200010022 

Old  Naval  Hospital 

One  Riggs  Road 

Newport  Co:  RI  02841- 

Status:  Unutilized 

Comment:  40189  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  needs  major  repair,  NEPA 
requirements,  boiler  plant  which  provides 
heat  and  hot  water  to  bldg.  will  be  shut 
down 

Bldg.  K-61 

Property  #:  77200030079 

Naval  Station 

Newport  Co:  Rl  02841- 

Status:  Unutilized 

Comment:  32836  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — office,  off-site 
use  only 

Bldg.  685 

Property  #:  77200030080 

Naval  Station 

Middletown  Co:  Newport  RI  02842- 

Status:  Unutilized 

Comment:  25090  sq.  ft.,  needs  rehab, 
presence  of  asbestos/lead  paint,  most 
recent  use — navy  lodge,  off-site  use  only 

Virpnia 

Building 

Bldg.  CEP-6 

Property  #:  77200030064 

Naval  Station 

Norfolk  Co:  VA  23511- 

Status:  Excess 

Comment:  1056  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  CEP-210  ^ 

Property  #:  77200030064  Z' 

Naval  Station 
Norfolk  Co:  VA  23511- 
Status:  Excess 
Comment:  2346  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 


Federal  Register / Vol.  66,  No.  33 /Friday,  February  16,  2001 /Notices 


10805 


Land 

Land 

Property  #:  77200040034 

Marine  Corps  Base 

Quantico  Co:  VA  22134- 

Status:  Unutilized 

Comment:  4900  sq.  ft.  open  space 

VA 

Alabama 

Land 

VA  Medical  Center 
Property  #:  97199010053 
VAMC 

Tuskegee  Co:  Macon  AL  36083- 
Status:  Underutilized 
Conunent:  40  acres,  buffer  to  VA  Medical 
Center,  potential  utilities,  undeveloped 

California 

Land 

Land 

Property  #:  97199240001 

4150  Clement  Street 

San  Francisco  Co:  San  Francisco  CA  94121- 

Status:  Underutilized 

Comment:  4  acres;  landslide  area 

Indiana 

Building 

Bldg.  105.  VAMC 

Property  #:  97199230006 

East  38th  Street 

Marion  Co:  Grant  IN  46952- 

Status:  Excess 

Comment:  310  sq.  ft.,  1  story  stone  structure, 

no  sanitary  or  heating  facilities.  National 

Register  of  Historic  Places 

Bldg.  140.  VAMC 

Property  #:  97199230007 

East  38th  Street 

Marion  Co:  Grant  IN  46952- 

Status:  Excess 

Comment:  60  sq.  ft.,  concrete  block  bldg., 
most  recent  use — trash  house 

Bldg.  7 

Property  #:  97199810001 

VA  Northern  Indiana  Health 

Care  System 

Marion  Campus,  1700  East 

38th  Street 

Marion  Co:  Grant  IN  46953- 

Status:  Underutilized 

Comment:  16864  sq.  ft.,  presence  of  asbestos, 
most  recent  use — psychiatric  ward. 
National  Register  of  Historic  Places 

Bldg.  10 

Property  #:  97199810002 

VA  Northern  Indiana  Health 

Care  System 

Marion  Campus,  1700  East 

38th  Street 

Marion  Co:  Grant  IN  46953- 

Status:  Underutilized 

Comment:  16361  sq.  ft.,  presence  of  asbestos, 
most  recent  use — psychiatric  ward. 
National  Register  of  Historic  Places 

Bldg.  11 

Property  #:  97199810003 

VA  Northern  Indiana  Health 

Care  System 

Marion  Campus,  1700  East 

38th  Street 

Marion  Co:  Grant  IN  46953- 


Status:  Underutilized 

Comment:  16361  sq.  ft.,  presence  of  asbestos, 
most  recent  use — psychiatric  ward. 
National  Register  of  Historic  Places 

Bldg.  18 

Property  #:  97199810004 

VA  Northern  Indian  Health 

Care  System 

Marion  Campus,  1700  Efist 

38th  Street 

Marion  Co:  Grant  IN  46953- 

Status:  Underutilized 

Comment:  13802  sq.  ft.,  presence  of  asbestos, 
most  recent  lise — psychiatric  ward. 
National  Register  of  Historic  Places 

Bldg.  25 

Property  #:  97199810005 

VA  Northern  Indiana  Health 

Care  System 

Marion  Campus,  1700  East 

38th  Street 

Marion  Co:  Grant  IN  46953- 

Status:  Unutilized 

Comment:  32892  sq.  ft.,  presence  of  asbestos, 
most  recent  use — psychiatric  ward. 
National  Register  of  Historic  Places 

Iowa 

Land 

40.66  acres 

Property  #:  97199740002 
VA  Medical  Center 
1515  West  Pleasant  St. 
Knoxville  Co:  Marion  lA  50138- 
Status:  Unutilized 
Comment:  golf  course,  easement 
requirements. 

Maryland 

Land 

VA  Medical  Center 

Property  #:  97199010020 

9500  North  Point  Road 

Fort  Howard  Co:  Baltimore  MD  21052- 

Status:  Underutilized 

Comment:  Approx.  10  acres,  wetland  and 

periodically  floods,  most  recent  use — 

dump  site  for  leaves 

Pennsylvania 
Building 

Bldg.  25— VA  Medical  Center 

Property  #:  9719920001 

Delafield  Road 

Pittsburgh  Co:  Allegheny  PA  15215- 

Status:  Unutilized 

Comment:  133  sq.  ft.,  one  story  brick  guard 
house,  needs  rehab 

Bldg.  3,  VAMC 

Property  #:  97199230012 

1700  South  Lincoln  Avenue 

Lebanon  Co:  Lebanon  PA  17042- 

Status:  Underutilized 

Comment:  portion  of  bldg.  (3850  and  4360  sq. 
ft.),  most  recent  use — storage,  second  floor- 
lacks  elevator  access 

Texas 

Land 

Land 

Property  #:  97199010079 

Olin  E.  Teague  Veterans 

Center 

1901  South  1st  Street 

Temple  Co:  Bell  TX  76504- 


Status:  Underutilized 

Comment:  13  acres,  portion  formerly  landfill, 
portion  near  flammable  materials,  railroad 
crosses  prof>erty,  potential  utilities 

Wisconsin 
Building 

Bldg.  8 

Property  #:  97199010056 

VA  Medical  Center 

County  Highway  E 

Tomah  Co:  Monroe  WI  54660- 

Status:  Underutilized 

Comment:  2200  sq.  ft.,  story  wood  ft^me, 
possible  asbestos  fwtential  utilities, 
structural  deficiencies,  needs  rehab 

Land 

VA  Medical  Center 

Property  #:  97199010054 

County  Highway  E 

Tomah  Co:  Monroe  Wl  54660- 

Status:  Underutilized 

Comment:  12.4  acres,  serves  as  buffer 

between  center  and  private  property,  no 

utilities 

Title  V  Properties  Reported  in  Year  2000 
Which  are  Suitable  and  Unavailable 

Air  Force 

Colorado 
Building 

Bldg.  9023 

Property  #:  18199730010 

U.S.  Air  Force  Academy 

Colorado  Springs  Co:  El  Paso  CO  80814-2400 

Status:  utilized 

Bldg.  9027 

Property  #:  18199730011 

U.S.  Air  Force  Academy 

Colorado  Springs  Co:  El  Paso  CO  80814-2400 

Status:  Underutilized 

Reason:  Utilized 

Idaho 

Building 

Bldg.  224 

Property  #:  18199840008 

Mountain  home  Air  Force 

Co:  Elmore  ID  83648- 

Status:  Unutlized 

Reason:  Extension  of  runway 

Iowa 

Building 

Bldg.  00627 

Property  #:  18199310001 
Sioux  Gateway  Airport 
Sioux  City  Co:  Woodbury  lA  51110- 
Status:  Unutilized 
Reason:  Will  be  transferred  to  Sioux  City 

Bldg.  00669 

Property  #:  18199310002 
Sioux  Gateway  Airport 
Sioux  City  Co:  Woodbury  lA  51110- 
Status:  Unutilized 
Reason:  Will  be  transferred  to  Sioux  City 

Maine 

Building 

Dow  Pines  Rec  Site 

Property  #:  18200040005 

Great  Pond  Co:  Hancock  ME  04408- 

Status:  Excess 
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Reason:  Transferred  to  Navy 

New  Hampshire 

Building 

Bldg.  127 

Property  #:  18199320057 
New  Boston  Air  Force  Station 
Amherst  Co:  Hillsborough  NH  03031-1514 
Status:  Excess 

Reason:  Ongoing  installation  mission 
consideration 

Aimy 

Georgia 

Building 

Bldg.  4090 

Property  *:  21199630007 

Fort  Banning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Status:  Unutilized 

Reason:  Plan  to  utilize  as  a  museum 

Kansas 

Building 

Bldg.  P-295 

Property  «:  21199810296 

Fort  Leavenworth 

Leavenworth  Co:  Leavenworth  KS  66027- 

Status:  Unutilized 

Reason:  Reutilized 

Missouri 

Building 

Bldg.  2172 

Property  «:  21200040059 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

8994 
Status:  Unutilized 
Reason:  Reutilized 
Bldg.  5041 

Property  «:  21200040060 
Fort  Leonard  Wood 
Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

8994 
Status:  Unutilized 
Reason:  Reutilized 
Bldg.  5286 

Property  #:  21200040061 
Fort  Leonard  Wood 
Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

8994 
Status:  Unutilized 
Reason:  Reutilized 

North  Carolina 
Land 

.92  Acre— Land 

Property  #:  21199610728 

Military  Ocean  Terminal,  Sunny  Point 

Southport  Co:  Brunswick  NC  28461-5000 

Status:  Unutilized 

Reason:  Contains  well  owned  by  Town; 

within  an  explosive  buffer  zone 
10  Acre — Land 
Property  #:  21199610729 
Military  Ocean  Terminal.  Sunny  Point 
Southport  Co:  Brunswick  NC  28461-5000 
Status:  Unutilized 

Reason:  Within  an  explosives  buffer  zone 
257  Acre — Land 
Property  #:  21199610730 
Military  Ocean  Terminal,  Simny  Point 
Southport  Co:  Brunswick  NC  28461-5000 


Status:  Underutilized 

Reason:  Within  an  explosives  buffer  zone 

24.83  acres — Tract  of  Land 

Property  #:  21199620685 

Military  Ocean  Terminal,  Sunny  Point 

Southport  Co:  Brunswick  NC  28461-5000 

Status:  Underutilized 

Reason:  Explosive  buffer  zone 

Texas 
Building 

Bldg.  P-2000.  Fort  Sam  Houston 

Property  #:  21199220389 

San  Antonio  Co:  Bexar  TX  78234-5000 

Status:  Underutilized 

Reason:  Area  programmed  for  future  use 

Bldg.  P-2001.  Fort  Sam  Houston 

Property  «:  21199220390 

San  Antonio  Co:  Bexar  TX  78234-5000 

Status:  Underutilized 

Reason:  Area  programmed  for  future  use 

COE 

California 

Building 

Sante  Fe  Flood  Control  Basin 

Property  #:  31199011298 

Irwindale  Co:  Los  Angeles  CA  91706- 

Status:  Unutilized 

Reason:  Needed  for  contract  personnel 

Illinois 

Building 

Bldg.  7 

Property  «:  31199010001 

Ohio  River  Locks  ft  Dam  No.  53 

Grand  Chain  Co:  Pulaski  IL  62941-9801 

Status:  Unutilized 

Reason:  Project  integrity  and  secuirity;  safety 

liability 
Bldg.  6 

Property  #:  31199010002 
Ohio  River  Locks  ft  Dam  No.  53 
Grand  Chain  Co:  Pulaski  IL  62941-9801 
Status:  Unutilized 
Reason:  Project  integrity  and  security;  safety 

liability 

Bldg.  5 

Property  «:  31199010003 

Ohio  River  Locks  ft  Dam  No.  53 

Grand  Chain  Co:  Pulaski  IL  62941-9801 

Status:  Unutilized 

Reason:  Project  integrity  and  security;  safety 

liability 
Bldg.  4 

Property  *:  31199010004 
Ohio  River  Locks  ft  Dam  No.  53 
Grand  Chain  Co:  Pulaski  IL  62941-9801 
Status:  Unutilized 
Reason:  Project  integrity  and  security;  safety 

Utility 

Bldg.  3 

Property  «:  31199010005 

Ohio  River  Locks  ft  Dam  No.  53 

Grand  Chain  Co:  Pulaski  IL  62941-9801 

Status:  Unutilized 

Reason:  Project  integrity  and  security:  safety 

liability 
Bldg.  2 

Property  #:  31199010006 
Ohio  River  Locks  ft  Dam  No.  53 
Grand  Chain  Co:  Pulaski  IL  62941-9801 
Status:  Unutilized 


Reason:  Project  integrity  and  security;  safety 

liability 
Bldg.  1 

Property  #:  31199010007 
Ohio  River  Locks  ft  Dam  No.  53 
Grand  Chain  Co:  Pulaski  IL  62941-9801 
Status:  Unutilized 
Reason:  Project  integrity  and  security;  safety 

liability 

Land 

Lake  Shelbyville 

Property  #:  31199240004 

Shelbyville  Co:  Shelby  ft  Moultrie  IL  62565- 

9804 
Status:  Unutilized 
Reason:  Disposal  action  initiated 

Ohio 

Building 

Bldg.— Berlin  Lake 

Property  #:  31199640001 

7400  Bedell  Road 

Berlin  Center  Co:  Mahoning  OH  44401-9797 

Status:  Unutilized 

Reason:  utilized  as  construction  office 

Pennsylvania 
Building 

Tract  353 

Property  #:  31199430019 

Grays  Landing  Lock  ft  Dam  Project 

Ckeensboro  Co:  Greene  PA  15338- 

Status:  Unutilized 

Reason:  To  be  transferred  to  Borough 

Tract  403A 

Property  #:  31199430021 

Grays  Landing  Lock  ft  Dam  Project 

Greensboro  Co:  Greene  PA  15338- 

Status:  Unutilized 

Reason:  To  be  transferred  to  Borough 

Tract  403B 

Property  #:  31199430022 

Grays  Landing  Lock  &  Dam 

Project 

Greensboro  Co:  Green  PA  15338- 

Status:  Unutilized 

Reason:  To  be  transferred  to  Borough 

Tract  403C 

Property  #:  31199430023 

Grays  Landing  Lock  &  Dam 

Project 

Greensboro  Co:  Green  PA  15338- 

Status:  Unutilized 

Reason: -To  be  transferred  to  Borough 

Tract  434 

Property  #:  31199430024 

Grays  Landing  Lock  ft  Dam 

Project 

Greensboro  Co:  Green  PA  15338- 

Status:  Unutilized 

Reason:  To  be  transferred  to  Borough 

Tract  224 

Property  #:  31199440001 

Grays  Landing  Lock  &  Dam 

Project 

Greensboro  Co:  Green  PA  15338- 

Status:  Unutilized 

Reason:  Disposal  action  initiated 

Env.  Learning  Ctr. 

Property  #:  31200030007 

Rt.  66/Crooked  Creek  Dam 

Ford  aty  Co:  Armstrong  PA  16226- 

Status:  Unutilized 

Reason:  Organization  to  lease  focility 
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Land 

East  Branch  Clarion  River  Lake 
Property  #:  31199011012 
Wilcox  Co:  Elk  PA 
Status:  Underutilized 
Reason:  Location  near  damsite 

Dashields  Locks  and  Dam 

Property  #:  31199210009 

(Glenwillard,  PA) 

Crescent  Twp.  Co:  Allegheny  PA  15046-0475 

Status:  Unutilized 

Reason:  Leased  to  Township 

Texas 

Land 

Parcel  #222 

Property  #:  31199010421 

Lake  Texoma 

Co:  Grayson  TX 

Status:  Excess 

Reason:  LandHll  to  be  investigated 

Wisconsin 

Building 

Former  Lockmaster's  Dwelling 

Property  #:  31199011526 

DePere  Lock 

100  James  Street 

be  Pere  Co:  Brown  WI  54115- 

Status:  Unutilized 

Reason:  In  negotiation  for  transfer  to  the  State 

DOT 

Georgia 

Land 

Land — St.  Simons  Boathouse 

Property  #:  87199540003 

St.  Simons  Island  Co:  Glynn  GA  31522-0577 

Status:  Unutilized 

Reason:  Reversionary  clause  in  deed 

Energy 

Idaho 

Building 

Bldg.  CFA-613 

Property  #:  41199630001 

Central  Facilities  Area  • 

Idaho  National  Engineering 

Lab 

Scoville  Co:  Butte  ID  83415- 

Status:  Unutilized 

Reason:  Historical  issues 

GSA 

Alabama 

Building 

Residence  1223 

Property  #:  54200020023 

204  Akin  Drive 

Tuskegee  Co:  Macon  AL  36083- 

Status:  Excess 

GSA  Number:  4-A-AL-768 

Reason:  On  line  auction  in  process 

Arizona 

Land 

0.322  acres 

Property  #:  54200020025 

Madison  Street  Property 

Yuma  Co:  AZ  00000- 

Status:  Excess 

GSA  Number:  9-I-AZ-814 


Reason:  Written  expression  of  interest  from 
city 

California 
Building 

112  Bldgs.— Skaggs  Island 
Property  #:  54199730001 
Naval  Security  Group 
Skaggs  Island  Co:  Sonoma  CA 
Status:  Excess 

GSA  Number:  9-N-CA-1488 
Reason:  Public  benefit  interest 
Marine  Culture  Laboratory 
Property  #:  54199830011 
Granite  Canyon 
34500  Coast  Highway 
Monterey  CA  93940- 
Status:  Surplus 
GSA  Number:  9-C-CA-1499 
Reason:  Wildlife  conservation 

Natl  Weather  Svc  Station 

Property  #:  54199840007 

Blue  Caiiyon  Airport 

Emigrant  Gap  CA  95715- 

Status:  Surplus 

GSA  Number;  9-C-CA-1521 

Reason:  Public  benefit  interest 

Naval  &  Marine  Corps  Readiness 

Property  #:  54199910005 

1700  Stadium  Way 

Los  Angeles  Co:  Los  Angeles  CA  90012- 

Status:  Excess 

GSA  Number:  9-N-CA-1523 

Reason:  Emergency  service  pendmg 

Eureka  Federal  Building 

Property  #:  54199930024 

5th  &  H  Streets 

Eureka  Co:  CA  95501- 

Status:  Surplus 

GSA  Number:  9-G-CA-1529 

Reason:  Received  expressions  of  interest 

Georgia 

Building 

Federal  Building 

Property  #:  54199910014 

109  N.  Main  Street 

Lafayette  Co:  Walker  GA  30728- 

Status:  Excess 

GSA  Number:  4-G-GA-858 

Reason:  Homeless  interest 

Illinois 
Building 

Radar  Communication  Link 

Property  #:  54199820013 

Vzmieast  of  116th  St. 

Co:  Will  IL 

Status:  Excess 

GSA  Number:  2-U-IL-696 

Reason:  Negotiated  sale 

Army  Reserve  Center 

Property  #:  54199940008 

1881  East  Fremont  Street 

Galesburg  Co:  Knox  IL  61401- 

Status:  Excess 

GSA  Number:  l-D-IL-720 

Reason:  Negotiated  sale 

Maryland 

Building 

Washington  Court  Apartments 
Property  #:  54199940005 
Maryland  Rt.  755 


Edgewood  Co:  Harford  MD  21040- 

Status:  Excess 

GSA  Number:  4-D-MD-559 

Reason:  Negotiated  sale 

De  LaSalle  Bldg. 

Property  #:  54200020007 

Avondale  Co:  Prince  George  MD  20782- 

Status:  Excess 

GSA  Number:  4-G-MI>-565A 

Reason:  Written  expression  of  interest 

Cheltenham  Naval  Comm.  Dtchmt. 

Property  #:  77199330010 

9190  Commo  Rd.,  AKA  7700 

Redman  Rd. 

Clinton  Co:  Prince  George  MD  20397-5520 

Status:  Excess 

GSA  Number:  4-N-MD-544A 

Reason:  Public  benefit  interest 

Land 

12.52  acres 

Property  #:  54200020020 

Casson  Neck 

Cambridge  Co:  Dorchester  MD  00000- 

Status:  Excess 

GSA  Number:  4-U-MD-600A 

Reason:  Parks  &  Rec  interest 

Michigan 
Building 

Detroit  Job  Corps  Center 

Property  #:  54199410002 

10401  E.  Jefferson  ft  1438 

Garland; 

1265  St.  Clair 

Detroit  Co:  Wayne  MI  42128- 

Status:  Surplus 

GSA  Number:  2-L-M1-757 

Reason:  Education  application 

Parcel  1 

Property  #:  5419973001 

Old  Lifeboat  Station 

East  Tawas  Co:  Iosco  MI 

Status:  Excess 

GSA  Number:  l-UU-MI-500 

Reason:  Advertised 

Minnesota 

Building 

MG  Clement  Trott  Mem.  USARC 
Property  #:  54199930003 
Walker  Co:  Cass  MN  56484- 
Status:  Excess 

GSA  Number:  l-D-MN-575 
Reason:  Federal  interest 

Mississippi 

Building 

Federal  Building 
Property  #:  54199910004 
236  Sharkey  Street 
Clarksdale  Co:  Coahoma  MS  38614- 
Status:  Excess 
GSA  Number:  4-G-MS-553 
Reason:  Will  be  leased  back  to  Federal 
tenants 

Land 

Proposed  Site 
Property  #:  54200010005 
Army  Reserve  Center 
Waynesboro  Co:  Wayne  MS  39367- 
Status:  Excess 

GSA  Number:  4-D-MS-0555 
Reason:  Written  expression  of  interest 
received  from  Co. 
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North  Carolina 
Building 

Tarheel  Army  Missile  Plant 
Property  #:  54199820002 
Burlington  Co:  Alamance  NC  27215- 
Status:  Excess 
GSA  Number:  4-D-NC-593 
Reason:  Advertised 
Vehicle  Maint.  Facility 
Property  #:  54200020012 
310  New  Bern  Ave. 
Raleigh  Co:  Wake  NC  27601- 
Status:  Excess 
GSA  Number:  NC076AB 
Reason:  Federal  need 
Goldsboro  Federal  Bldg. 
Property  #:  54200020016 
134  North  John  Street 
Goldsboro  Co:  Wayne  NC  27530- 
Status:  Excess 
GSA  Number  4-G-NC-736 
Reason:  Written  expression  of  interest  from 
DOE 

Land 

6.45  acres 

Property  #:  54200020011 

Portion  of  McKinney  Lake 

Fish  Hatchery 

Millstone  Church  Road 

Hoffman  Co:  Richmond  NC  28347- 

Status:  Excess 

GSA  Number:  4-GR-NC-570 

Reason:  Homeless  interest  received 

Ohio 

Building 

Zanesville  Federal  Building 
Property  #:  54199520018 
65  North  Fifth  Street 
Zanesville  Co:  Muskingum  OH 
Status:  Excess 

GSA  Number:  2-G-OH-781A 
Reason:  Advertised 

Oklahoma 

Building 

Fed.  Bldg./Courthouse 

Property  #:  54199820009 

N.  Washington  &  Broadway  Streets 

Ardmore  Co:  Carter  OK  73402- 

Status:  Excess 

GSA  Number  7-G-TX-559 

Reason:  Federal  need 

Puerto  Rico 
Land 

La  Hueca — Naval  Station 

Property  #:  54199420006 

Roosevelt  Roads 

Vieques  PR  00765- 

Status:  Excess 

Reason:  Federal  interest 

Bahia  Rear  Range  Light 

Property  #:  54199940003 

Ocean  Drive 

Catano  Co:  PR  00632- 

Status:  Excess 

GSA  Number:  l-T-PR-508 

Reason:  Corrections 

Tennessee 

Building 

3  Facilities,  Guard  Post 


Property  #:  54199930011 
Volunteer  Army  Ammunition  Plant 
Chattanooga  Co:  Hamilton  TN  37421- 
Status:  Surplus 
GSA  Number:  4-D-TN-594F 
Reason:  Negotiated  sale 

4  Bldgs. 

Property  #:  54 1 9993001 2 

Volunteer  Army  Ammiuiition  Plant 

Railroad  System  Facilities 

Chattanooga  Co:  Hamilton  TN  37421- 

Status:  Surplus 

GSA  Number:  4-D-TN-594F 

Reason:  Negotiated  sale 

200  bunkers 

Property  #:  54199930014 

Volunteer  Army  Ammunition  Plant 

Storage  Magazines 

Chattanooga  Co:  Hamilton  TN  37421- 

Status:  Surplus 

GSA  Number:  4-4D-TN-594F 

Reason:  Negotiated  sale 

Bldg.  232 

Property  #:  54199930020 

Volimteer  Army  Ammunition  Plant 

Chattanooga  Co:  Hamilton  TN  37421- 

Status:  Surplus 

GSA  Number:  4-D-TN-594F 

Reason:  Negotiated  sale 

2  Laboratories 
Property  #:  54199930021 
Volunteer  Army  Ammunition  Plant 
Chattanooga  Co:  Hamilton  TN  37421- 
Status:  Surplus 

GSA  Number:  4-D-TN-594F 
Reason:  Negotiated  sale 

3  Facilities 

Property  #:  54199930022 
Volimteer  Army  Ammunition  Plant 
Water  Distribution  Facilities 
Chattanooga  Co:  Hamilton  TN  37421- 
Status:  Surplus 
GSA  Number:  4-D-TN-594F 
Reason:  Negotiated  sale 
Naval  Hospital 
Property  #:  54200020005 
5720  Integrity  Drive 
Millington  Co:  Shelby  TN  38054- 
Status:  Excess 
GSA  Number:  4-N-TN-648 
Reason:  Written  expression  of  interest 
received  from  DOE 

Land 

1500  acres 

Property  #:  54199930015 

Volunteer  Army  Ammunition  Plant 

Chattanooga  Co:  Hamilton  TN  37421- 

Status:  Surplus 

GSA  Number:  4-4)-TN-594F 

Reason:  Negotiated  sale 

West  Virginia 
Building 

Moundsville  Federal  Bldg.  » 

Property  #:  54200020024 

7th  Street 

Moundsville  Co:  Marshall  WV  26041- 

Status:  Excess 

GSA  Number:  4-G-WV-535 

Reason:  Written  expression 

Old  Post  Office 

Property  #:  54200030004 

Maple  &  King  Streets 

Martinsburg  Co:  Berkeley  WV  25401- 


Status:  Excess 

GSA  Number:  4-G-WV-537 
Reason:  Written  expression  via  DOE 
Former  Army  Rsv  Ctr 
Property  #:  54200030006 
201  Kanawha  Avenue 
Rajnelle  Co:  Berkeley  WV  25962-1107 
Status:  Excess 

GSA  Number:  4-D-WV-536 
Reason:  Written  expression  of  interest  from 
City/County 

Wisconsin 
Building 

Wausau  Federal  Building 

Property  #:  54199820016 

317  First  Street 

Wausau  Co:  Marathon  WI  54401- 

Status:  Excess 

GSA  Number:  l-G-WI-593 

Reason:  Advertised 

Army  Reserve  Center 

Property  #:  54199940004 

401  Fifth  Street 

Kewaunee  Co:  WI  54216-1838 

Status:  Excess 

GSA  Number:  l-D-WI-597 

Reason:  Public  benefit  interest 

Navy 

Puerto  Rico 

Building 

Bldgs.  501  &  502 

Property  #:  77199530007 

U.S.  Naval  Radio  Transmitter 

Facility 

State  Road  No.  2 

Juana  Diaz  PR  00795- 

Status:  Underutilized 

Reason:  Department  of  Defense  interest 

VIRGINIA 

BUILDING 

Naval  Medical  Clinic 

Property  #:  77199010109 

6500  Hampton  Blvd. 

Norfolk  Co:  Norfolk  VA  23508— 

Status:  Underutilized 

Reasoh:  Planned  for  expansion  space 

Land 

Naval  Base 

Property  #:  77199010156 

Norfolk  Co:  Norfolk  VA  23508- 

Status:  Unutilized 

Reason:  Identified  for  use  in  developing 

admin,  office  space 
Lane — CD  area 
Properity  #:  77199830022 
Naval  Base  Norfolk 
Norfolk  VA  23511-2797 
Status:  Underutilized 
Reason:  Outlease  to  Federal  Credit  Union 

VA 

Indiana 
Building 

Bldg.  24.  VAMC 
Property  #:  97199230005 
East  38th  Street 
Marion  Co:  Grant  IN  46952- 
Status:  Underutilized 
Reason:  Currently  utilized 
Bldg.  122 
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1  toperty  #:  97199810006 
TA  Northern  Indiana  Health 
Care  System 

Marion  Campus,  1700  East 
38th  Street 

Marion  Co:  Grant  IN  46953— 
Status:  Underutilized 
Reason:  Fully  utilized  by  coitstruction 
contractor 

Iowa 

Land 

38  acres 

Property  #:  97199740001 

VA  Medical  Center 

1515  West  Pleasant  St. 

Knoxville  Co:  Marion  lA  50138- 

Status:  Underutilized 

Reason:  Enhanced-use  Legislation  potential 

itichigan 

Land 

VA  Medical  Center 
Property  #:  97199010015 
5500  Armstrong  Road 
Battle  Creek  Co:  Calhoun  MI  49016- 
Status:  Underutilized 

Reason:  Being  used  for  patient  and  program 
activities 


II' 


Montana 
Building 
VA  MT  Healthcare 


Property  #:  97200030001 

210  S.  Winchester 

Miles  City  Co:  Custer  MT  59301- 

Status:  Underutilized 

Reason:  Transfer  to  Custer  County 

New  York 

Land 

VA  Medical  Center 

Property  #:  97199010017 

Fort  Hill  Avenue 

Canandaigua  Co:  Ontario  NY  14424- 

Status:  Underutilized 

Reason:  Portion  leased;  portion  landlocked 

Pennsylvania 

Land 

VA  Medical  Center 

Property  #:  97199010016 

New  Caistle  Road 

Butler  Co:  Butler  PA  16001- 

Status:  Underutilized 

Reason:  Used  as  natural  drainage  for  facility 

property 
Land  No.  645 
Property  #:  97199010080 
VA.  Medical  Center 
Highland  Drive 

Pittsburgh  Co:  Allegheny  PA  15206- 
Status:  Unutilized 
Reason:  Property  is  essential  to  security  and 

safety  of  patients 


Land — 34.16  acres 

Property  #:  97199340001 

VA  Medical  Center 

1400  Black  Horse  Hill  Road 

Coatesville  Co:  Chester  PA  19320- 

Status:  Underutilized 

Reason:  Needed  for  mission  related  functions 

Tennessee 

Land 

44  acres 

Property  #:  97199740003 
VA  Medical  Center  . 
3400  Lebanon  Rd. 

Murfreesboro  Co:  Rutherford  TN  37129- 
Status:  Underutilized 
Reason:  Enhanced-Use  lease  agreement 
pending 

Wisconsin 

Building 

Bldg.  2 

Property  #:  97199830002 

VA  Medical  Center 

5000  West  National  Ave. 

Milwaukee  WI  53295- 

Status:  Underutilized 

Reason:  Subject  of  leasing  negotiations 

(FR  Doc.  01-3761  Filed  2-15-01;  8:45  am] 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Induston  or  exclusion  from 
this  list  has  no  legal 
8igni1icar)ce. 


RULES  GOING  INTO 
EFFECT  FEBRUARY  16, 
2001 


AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspaction  Service 

Exportation  and  importation  of 
animals  and  animal 
products: 

Horses  from  contagious 
equine  meritis  (CEM)- 
affected  countries- 
Oregon;  receipt 
authorization;  put>lished 
12-18-00 
DEFENSE  DEPARTMENT 
Engineers  Corps 
Permits  for  discharges  of 
dredged  or  fill  material  into 
U.S.  waters: 
Regulatory  definition; 
put>lished  1-17-01 
EDUCATION  DEPARTMENT 
Special  education  and 
rehat)ilitatlve  services: 
State  Vocational 
Rehabilitation  Services 
Program;  putjiished  1-17- 
01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Permits  for  discharges  of 

dredged  or  fill  material  into 

U.S.  waters: 

Regulatory  definition; 
published  1-17-01 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Radio  stations;  table  of 

assignments: 

Various  States;  published  2- 
16-01 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  for  human  consumption: 
Irradiation  in  production, 
processing,  and  handling 
of  food — 

X-radiation  nad  electron 
t)eam  energy  sources; 
safe  use 

conditions,expansion; 
published  2-16-01 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Public  and  Indian  housing: 


Indian  Tribes  and  Maska 
Native  Villages; 
community  development 
l>lock  grants  program; 
application  process; 
published  1-17-01 

NUCLEAR  REGULATORY 
COMMISSION 

Byproduct  material;  domestic 
licensing: 

Industrial  devices,  generally 
licensed;  requirements; 
published  12-18-00 
Correction;  publistied  12- 
22-00 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Raytheon;  published  1-8-01 
Sil(orsi(y;  published  2-1-01 

COMMENTS  DUE  NEXT 
WEEK 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threatened 
species: 

Southern  California 
steelhead;  comments  due 
by  2-20-01;  published  12- 
19-00 
Fishery  conservation  and 
management: 

Northeastern  United  States 
fisheries — 

Northeast  Slote  fishery; 
scoping  process; 
comments  due  by  2-21- 
01;  published  1-2-01 
West  Coast  States  and 
Western  Pacific 
fisheries — 

Coastal  pelagic  species; 
comments  due  by  2-20- 
01;  published  12-21-00 
Marine  mammals: 
Commercial  fishing 
operations;  incidental 
taking — 

Atlantic  Large  Whale  Take 
Reduction  Plan; 
comments  due  by  2-20- 
01;  published  12-21-00 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 
(FAR): 

Federal  Supply  Schedule 
order  disputes  and 
incidental  items; 
comnnents  due  by  2-20- 
01;  published  12-19-00 

ENERGY  DEPARTMENT 

Whistleblower  protection: 
Security  requirements  for 
protected  disclosure  under 


NatKKial  Defense 
Authorization  Act; 
comments  due  t>y  2-20- 
01;  published  1-18-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Surface  coating  of  large 
appliances;  comments  due 
by  2-20-01;  published  12- 
22-00 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Texas;  comments  due  by  2- 
21-01;  published  1-22-01 
Toxic  substances: 
Lead — 
Lead-tMsed  paint 
abatement  activities  and 
training;  r>otifrcation 
requirements;  comments 
due  by  2-21-01; 
published  1-22-01 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 

Consunr)ers  long  distance 
carriers;  unautftorized 
changes;  2000  biennial 
regulatory  review; 
comments  due  by  2-20- 
01;  published  1-29-01 

Wireless  teiecommunk:ations 
servk^s — 

Satellite  servk^s;  911 
requirements;  comments 
due  by  2-19-01; 
published  1-17-01 
Frequency  allocations  and 

radk)  treaty  matters: 

27  MHz  of  spectrum 
transferred  from  Federal 
govemment  use  to  non- 
government services; 
reallocation;  comments 
due  by  2-22-01;  published 
1-23-01 

New  advanced  wireless 
sen/k:es;  comments  due 
by  2-22-01;  published  1- 
23-01 

FEDERAL  TRADE 
COMMISSION 

Trade  regulation  rules: 
Amplifiers  utilized  in  home 
entertainment  products; 
power  output  claims; 
comments  due  by  2-23- 
01;  published  12-22-00 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 
Federal  Supply  Schedule 

order  dispiites  and 

incidental  items; 

comments  due  by  2-20- 

01:  published  12-19-00 


HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  atKl  Drug 
Administration 

Human  drugs: 
Digoxin  products  for  oral 
use;  martceting  conditkxw; 
revocation;  comments  due 
by  2-22-01;  published  11- 
24-00 
Medical  devk»s: 
Reciassificatk>n  of  38 
preamendments  Class  III 
devk»s  into  Class  II; 
comments  due  by  2-20- 
01;  published  11-22-00 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 
Crttkal  habitat 
designations — 
Various  plants  from  Kauai 
and  Niihau,  HI; 
comments  due  by  2-19- 
01;  published  1-18-01 
White  sturgeon;  Kootenai 
River  population; 
comments  due  by  2-20- 
01;  published  12-21-00 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Abandor>ed  mine  land 
redamatkxi: 
Fee  collectkxi  and  coal 
production  reporting; 
OSM-1  Form;  etectronk: 
filing;  comments  due  tjy 
2-21-01;  published  1-22- 
01 
JUSTICE  DEPARTMENT 
Immigration  ar>d 
Naturalization  Service 
Nonimmigrant  classes: 
Actuaries  and  plant 
pathok)gists;  additkxi  to 
Appendix  1603.D.1  of 
North  American  Free 
Trade  Agreement; 
comments  due  by  2-20- 
01;  published  12-19-00 
LABOR  DEPARTMENT 
Employment  and  Training 
Administration 
Aliens: 
Nonimmigrants  on  H-1B 
visas  in  specialty 
occupations  and  as 
fashk>n  models,  temporary 
employment;  and 
permanent  empk>yment, 
labor  certifk:atk>n  process; 
comments  due  by  2-20- 
01;  published  12-20-00 
Correction;  comments  due 
by  2-20-01 ;  published 
1-8-01 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Federal  Acquisition  Ftegulatkxi 
(FAR): 


IV 
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Federal  Supply  Sctiedule 
order  cHspules  arxJ 
irx:idental  Items; 
comments  due  by  2-20- 
01;  puljlished  12-19-00 

NATIONAL  CREDIT  UNION 

ADMINISTRATION 

Credit  unions: 
Community  Developmeni 
Revolving  Loan  Program; 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  108 
RIN  3245-AE40 

New  Markets  Venture  Capital  Program: 
Delay  of  Effective  Date 

AGENCY:  Office  of  New  Markets  Venture 
Capital,  Small  Business  Administration. 
ACTION:  Final  rule;  delay  of  effective 
date. 

SUMMARY:  In  accordance  with  the 
memorandum  of  January  20,  2001,  from 
the  Assistant  to  the  President  and  Chief 
of  Staff,  entitled  "Regvdatory  Review 
Plan,"  published  in  the  Federal  Register 
on  January  24,  2001,  this  action 
temporarily  delays  for  60  days  the 
effective  date  of  the  rule  entitled  New 
Markets  Venture  Capital  Program 
published  in  the  Federal  R^^ister  on 
January  22,  2001.  66  FR  7218.  The  New 
Markets  Venture  Capital  Program  final 
rule  adds  new  regulations  to  implement 
the  New  Markets  Ventiure  Capital 
Program  Act  of  2000  ("the  Act").  The 
Act  authorizes  SBA  to  issue  regulations 
necessary  to  implement  the  program. 
The  regulations  set  forth  the 
requirements  for  newly-formed  venture 
capital  companies  to:  qualify  to  become 
New  Markets  Venture  Capital 
("NMVC")  companies;  to  make 
developmental  vent\u«  capital 
investments  in  smaller  enterprises 
located  in  low-income  geographic  areas; 
provide  operational  assistance  to 
enterprises  receiving  such  investments; 
and  allow  existing  Specialized  Small 
Business  Investment  Companies 
("SSBICs")  to  qualify  for  grants  to 
provide  operational  assistance  to 
smaller  enterprises  located  in  low- 
income  geographic  areas. 

To  the  extent  that  5  U.S.C.  section  553 
applies  to  this  action,  it  is  exempt  from 
notice  and  comment  because  it 
constitutes  a  rule  of  procedure  imder  5 
U.S.C.  section  553(b)(A).  Alternatively. 


the  Agency's  implementation  of  this 
rule  without  opportunity  for  public 
comment,  effective  immediately  upon 
publication  today  in  the  Federal 
Register,  is  based  on  the  good  cause 
exceptions  in  5  U.S.C.  section  553(b)(B) 
and  553(d)(3),  in  that  seeking  public 
comment  is  impracticable,  unnecessary 
and  contrary  to  the  public  interest.  The 
temporary  60-day  delay  in  effective  date 
is  necessary  to  give  Agency  officials  the 
opport\mity  for  further  review  and 
consideration  of  new  regulations, 
consistent  with  the  Assistant  to  the 
President's  memorandum  of  January  20, 
2001 .  Given  the  imminence  of  the 
effective  date,  seeking  prior  public 
comment  on  this  temporary  delay 
would  have  been  impractical,  as  well  as 
contrary  to  the  public  interest  in  the 
orderly  promulgation  and 
implementation  of  regulations. 
DATES:  The  effective  date  of  the  New 
Markets  Venture  Capital  Program 
published  in  the  Federal  Register  on 
January  22.  2001,  at  66  FR  7218.  is 
delayed  for  60  days,  from  February  21, 
2001.  to  a  new  effective  date  of  April  23. 
2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Austin  Helton,  Director,  Office  of  New 
Markets  Ventiu«  Capital,  Small 
Business  Administration.  409  Third 
Street,  SW,  Washington,  DC  20416, 
(202)  205-6510. 

John  D.  Whitmore, 

Acting  Administrator. 

(PR  Doc.  01-4171  Filed  2-16-01;  8:45  am) 

BILLING  CODE  802S-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  2001-ASW-04] 

Revocation  of  Class  D  Airspace,  Fort 
Wortti  Carswell  AFB,  TX 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  revokes 
Class  D  airspace  at  Fort  Worth  Carswell 
AFB.  TX.  This  action  is  prompted  by  the 
need  to  eliminate  the  duplicate  airspace 
designations  for  airspace  in  the  Fort 


Worth.  TX  area.  On  December  17,  2000, 
a  final  rule  revising  the  Class  D  airspace 
at  Naval  Air  Station  (NAS)  Joint  Reserve 
Base  (JRB)  Carswell  Field,  Fort  Worth, 
TX,  was  published  in  the  Federal 
Register  (64  FR  70565).  That  action 
included  the  Class  D  airspace  that  was 
already  published  that  encompassed  the 
closed  Carswell  AFB,  TX.  The  intended 
effect  of  this  rule  is  to  eliminate  the 
duplication  of  the  controlled  airspace 
for  aircraft  operating  in  the  vicinity  of 
NAS  JRB  Carswell  Field,  Fort  Worth.  TX 
area. 

DATES:  Effective  0901  UTC,  July  12. 
2001.  Comments  must  be  received  on  or 
before  April  6.  2001. 
ADDRESSES:  Send  conunents  on  the  rule 
in  triplicate  to  Manager,  Airspace 
Branch.  Air  Traffic  Division.  Federal 
Aviation  Administration,  Southwest 
Region.  Docket  No.  2001-ASW-04,  Fort 
Worth,  TX  76193-0520.  The  official 
docket  may  be  examined  in  the  Office 
of  the  Regional  Counsel,  Southwest 
Region,  Federal  Aviation 
Administration,  2601  Meacham 
Boulevard,  Room  663.  Fort  Worth.  TX. 
between  9  a.m.  and  3  p.m..  Monday 
through  Friday,  except  Federal  holidays. 
An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Airspace  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration,  Southwest  Region, 
Room  414,  Fort  Worth,  TX. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day.  Airspace  Branch,  Air 
Traffic  Division.  Southwest  Region, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0520,  telephone  817- 
222-5593. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  part  71  revokes 
Class  D  airspace  at  Fort  Worth  Carswell 
AFB.  TX.  This  action  is  prompted  by  the 
need  to  eliminate  the  duplicate  airspace 
designations  for  airspace  in  the  Fort 
Worth.  TX  area.  On  December  17,  2000, 
a  final  rule  revising  the  Class  D  airspace 
at  Naval  Air  Station  (NAS)  Joint  Reserve 
Base  (JRB)  Carswell  Field,  Fort  Worth. 
TX,  was  published  in  the  Federal 
Register  (64  FR  70565).  That  action 
included  the  Class  D  airspace  that  was 
already  published  that  encompassed  the 
closed  Carswell  AFB,  TX.  The  intended 
effect  of  this  rule  is  to  eliminate  the 
duplication  of  the  controlled  airspace 
for  aircraft  operating  in  the  vicinity  of 
NAS  JRB  Carswell  Field,  Fort  Worth,  TX 
area. 
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Class  D  airspace  designations  are 
published  in  Paragraph  5000  of  FAA 
Order  7400.9H.  dated  September  1, 
2000,  and  effective  September  16,  2000, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  D  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and  therefore  is 
issuing  it  as  a  direct  final  rule.  A 
substantial  number  of  previous 
opport\mities  provided  to  the  public  to 
comment  on  substantially  identical 
actions  have  resulted  in  negligible 
adverse  comments  or  objections.  Unless 
a  written  adverse  or  negative  comment, 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  comment  is 
received  within  the  comment  period, 
the  regiilation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  writhin  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  docimient  will  be 
published  in  the  Federal  Register.  This 
document  may  withdraw  the  direct  final 
rule  in  whole  or  in  part.  After 
considering  the  adverse  or  negative 
conmient,  we  may  publish  another 
direct  final  rule  or  publish  a  notice  of 
proposed  rulemaking  with  a  new 
comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
conmient  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  RiUes  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  conmients  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  is  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic. 


environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  conunents 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  2001-ASW-04."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  will  not 
have  federalism  implications  under 
Executive  Order  13132. 

Further,  the  FAA  has  determined  that 
this  regulation  is  noncontroversial  and 
imlikely  to  result  in  adverse  or  negative 
comments  and  only  involves  an 
established  body  of  technical 
regulations  that  require  frequent  and 
routine  cimendments  to  keep  them 
operationally  ciuxent.  Therefore,  I 
certify  that  this  regulation  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexbility  Act.  Since  this  rule  involves 
routine  matters  that  will  only  afiiact  air 
traffic  procedures  and  air  navigation,  it 
does  not  warrant  preparation  of  a 
Regidatory  Flexibility  Analysis  because 
the  anticipated  impact  is  so  minimal. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  amends  14 
CFR  part  71  as  follows: 


PAFTT  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C.  CLASS  D,  AND 
CLASS  D  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113, 
40120;  E.O.  10854;  24  FR  9565,  3  CFR.  1950- 
1963  Ckjmp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9H, 
Airspace  Designations  and  Reporting 
Points,  dated  September  1,  2000,  and 
effective  September  16,  2000,  is 
amended  as  follows: 

Paragraph  5000    Class  D  airspace  areas. 

***** 

ASWTXD    Fort  Worth  Carewell  AFB,  TX 
(Revoked] 

***** 

Issued  in  Fort  Worth,  TX  on  February  9, 
2001. 

Robert  N.  Stevens, 
Acting  Manager,  Air  Traffic  Division, 
Sou  til  west  Region . 
[FR  Doc.  01-4156  Filed  2-16-01;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  0&-AEA-11FR] 

Establish  Class  E  AirsfMce: 
Charlottesville,  VA 

AGENCY:  Federal  Aviation 
Administration  [FAA]  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  establishes  Class 
E  airspace  for  University  of  Virginia 
Medical  Center  Heliport.  This  action  is 
made  necessary  by  the  development  of 
a  Helicopter  Point  in  Space  Standard 
Instnmient  Approach  Procedure  (SLAP) 
062  based  on  the  Global  Positioning 
System  (GPS).  Sufficient  controlled 
airspace  is  needed  to  accommodate  the 
SLAP  and  for  Instrument  Flight  Rules 
(IFR)  operations  at  the  heliport.  The  area 
would  be  depicted  on  aeronautical 
charts  for  pilot  reference. 
EFFECTIVE  DATE:  0901  UTC  March  15. 
2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Francis  Jordan,  Airspace  Specialist, 
Airspace  Branch,  AEA-520,  Air  Traffic 
Division,  Eastern  Region,  Federal 
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Aviation  Administration,  1  Aviation 
Plaza,  Jamaica,  New  York  11434-4809, 
telephone:  (718)  553-4521. 

SUPPLEMENTARY  INFORMATION: 

History 


On  November  22,  2000  a  notice 
jroposing  to  amend  Part  71  of  the 
'ederal  Aviation  Regulations  (14  CFR 
Part  71)  by  establishing  Class  E  airspace 
extending  upward  from  700  feet  Above 
Ground  Level  (AGL)  at  the  University  of 
Virginia  Medical  Center  was  published 
in  the  Federal  Register  (65FR  70323). 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposal  were 
received.  The  rule  is  adopted  as 
proposed.  The  coordinates  for  this 
airspace  docket  are  based  on  North 
American  Datum  83.  Class  E  airspace 
areas  designations  for  airspace 
extending  upward  from  the  surface  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9H,  dated  September  1,  2000 
and  effective  September  16,  2000  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  docmnent  will  be  amended 
in  the  order. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  provides  controlled  Class  E 
airspace  extending  upward  from  700 
feet  above  the  surface  for  aircraft 
conducting  IFR  operations  at  University 
of  Virginia  Medical  Center  Heliport, 
Charlottesville,  VA. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regtdation:  (1)  Is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procediues  and  air  navigation  it 
is  certified  that  this  rule  will  not  have 
significant  economic  impact  on  a 
substantial  nimiber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 


Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113. 
40120;  EO  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389. 

§71.1    [Amenctod] 

The  incorporation  by  reference  in  14 
CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9H, 
Airspace  Designations  and  Reporting 
Points,  dated  September  1,  2000,  and 
effective  September  16,  2000,  is 
amended  as  follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700ft  above  the 
surface  of  the  earth. 


AEA  VA  E5  UVA  Charlottesville,  VA 

University  of  Virginia  Medical  Center 
Heliport 
(Lat)  38°01'18"  N-(long)  78<'30'30'  W 

Azalea  Park  NDB 

(Ut)  38''00'37' N-{long)  78''31'05'W 
That  airspace  extending  upward  from  700 

feet  above  the  surface  of  the  earth  within  a 

6  mile  radius  of  the  University  of  Virginia 

Medical  Center  Heliport. 

***** 

Issued  in  Jamaica,  New  York  on  January 
29,  2001. 

FJ).  Hatfield,     '- 

Manager,  Air  Traffic  Division,  Eastern  Region. 

[FR  Doc.  01-4153  Filed  2-16-01;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employtnent  and  Training 
Administration 

20  CFR  Part  655 

RIN  1215-AB09 

Labor  Condition  Applications  and 
Requiremants  for  Employers  Using 
Nonimmigrants  on  H-1B  Visas  in 
Specialty  Occupations  and  as  Fashion 
Models;  Lak>or  Certification  Process 
for  Permanent  Employment  of  Aliens 
in  ttie  United  States 

AGENCY:  Employment  and  Training 
Administration,  Labor,  in  concurrence 
with  the  Wage  and  Horn-  Division, 
Emplojrment  Standards  Administration, 
Labor. 

ACTION:  Correction  to  interim  final  rule. 


SUMMARY:  This  doctmient  contains  a 
correction  to  the  Interim  Final  Rule 
(IFR)  published  on  December  20.  2000 
(65  FR  801 10),  which  implemented 
recent  legislation  and  clarified  existing 
Departmental  rules  relating  to  the 
temporary  employment  in  the  United 
States  of  nonimmigrants  under  H-lB 
visas.  As  discussed  in  the  preamble  to 
the  Interim  Final  Rule,  the  Department 
concluded  that  Appendix  A  to  subpart 
H  (Guidance  for  the  Determination  of 
the  "Actual  Wage")  would  not  be 
included  in  the  rule.  However,  the 
Department  inadvertently  omitted  the 
amendatory  instruction  to  remove  the 
appendix  from  the  Code  of  Federal 
Regulations.  This  document  corrects 
that  error. 

DATES:  This  rule  is  effective  January  19, 
2001. 

FOfl  FURTHER  INFORMATION  CONTACT: 
Michael  Ginley,  Director,  Office  of 
Enforcement  Policy,  Wage  and  Hour 
Division,  Employment  Standards 
Administration,  Department  of  Labor, 
Room  S-3510.  200  Constitution  Avenue, 
NW.,  Washington,  DC  20210. 
Telephone:  (202)  693-0745  (this  is  not 
a  toll-free  number). 

Dale  M.  Ziegler,  Chief,  Division  of 
Foreign  Labor  Certifications,  U.S. 
Employment  Service,  Employment  and 
Training  Administration,  Department  of 
Labor,  Room  C-4318,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 
Telephone:  (202)  693-3010  (this  is  not 
a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  On 
January  5,  1999.  the  Department 
published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  (64  FR  628), 
seeking  public  comment  on  proposed 
revisions  to  its  regulations  relating  to 
the  employment  of  H-lB 
nonimmigrants  which  were  necessitated 
by  the  enactment  of  the  American 
Competitiveness  and  Workforce 
Improvement  Act  of  1998  (ACWIA).  The 
Department  also  sought  further 
comment  on  certain  proposals  which 
were  previously  published  for  comment 
as  a  Ptoposed  RuJe  on  October  31,  1995. 

Among  the  matters  addressed  in  the 
hiterim  Final  Rule  (65  FR  80191-80194) 
was  the  requirement  of  section 
212(n)(l)(A)(i)a)  of  the  Immigration  and 
Nationality  Act  (INA)  that  an  employer 
seeking  to  employ  H-lB  nonimmigrants 
agree  that  it  will  pay  the  nonimmigrants 
at  least  the  higher  of  the  prevailing  wage 
or  the  "actual  wage  level  paid  by  the 
employer  to  all  other  individuals  with 
similar  experience  and  qualifications  for 
the  specific  employment  in  question." 
Specifically,  the  Department  had  sought 
comment  on  Appendix  A  to  Subpart  H 
of  the  regulations,  which  contained 
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guidance  and  examples  of  the 
appropriate  methods  for  determination 
of  the  actual  wage  for  purposes  of  the 
H-lB  wage  requirement.  The 
underlying  regulatory  provisions  at 
§§ 655.731(a)(1),  655.731(b)(2).  and 
655.760(a)(3)  were  not  open  for  notice 
and  conunent. 

In  the  Interim  Final  Rule  preamble, 
the  Department  fully  described  and 
responded  to  the  comments  and  stated: 

After  carefully  considering  all  the 
comments,  the  Department  has  concluded 
that  Appendix  A — which  was  created  in 
response  to  employers'  requests  for  technical 
guidance — has  not  served  its  intended 
purpose  and  has,  instead,  caused  some 
confusion.  The  Department  has,  therefore, 
decided  that  Appendix  A  will  not  be 
included  in  the  Interim  Final  Rule.  The 
controlling  standards  for  determining  and 
documenting  an  employee's  "actual  wage" 
are  contained  in  the  current  regulation,  20 
CFR  655.731(a)(1).  655.731(b)(2).  and 
655.760(a)(3)  (none  of  which  were  opened  for 
comment  in  the  NPRM).  If  the  need  arises  in 
the  future,  the  Department,  as  appropriate, 
will  provide  compliance  advice  or  technical 
assistance  further  explaining  the  current 
regulation. 
[65  FR  80193] 

Although  this  preamble  discussion 
made  the  Department's  intention 
perfectly  clear,  and  the  Table  of 
Contents  did  not  contain  Appendix  A, 
the  Department  neglected  to  include  an 
explicit  instruction  in  the  regulatory 
text  to  delete  Appendix  A.  It  is. 
therefore,  necessary  that  a  correction 
Rule  be  issued  to  achieve  the  Interim 
Final  Rule's  intention.  This  Final  Rule 
provides  the  needed  correction,  and 
removes  Appendix  A  from  the  H-lB 
regulations. 

Procedural  Requirements 

The  Department  is  of  the  view  that 
this  correction  to  an  inadvertent  error  in 
the  Interim  Final  Rule  is  not  a  role  to 
which  the  preceding  requirements  of 
the  Administrative  Procedure  Act  or  the 
various  statutes  and  executive  orders 
relating  to  rules  apply.  If  this  correction 
is  a  rule,  however,  notice  and  comment 
is  not  required.  Interested  parties  have 
had  two  opportimities  to  comment  on 
Appendix  A.  In  addition,  the  Appendix 
was  an  interpretation  of  §  655.731  and, 
as  required  by  the  rules  of  the  Federal 
Register,  did  not  contain  new 
requirements  or  restrictions. 
Furthermore,  if  the  correction  is  a  rule, 
the  Department  finds  good  cause  not  to 
provide  further  notice  and  comment. 
Such  additional  notice  and  comment 
would  be  unnecessary  and  contrary  to 
the  public  interest  since  the  public  was 
advised  in  the  preamble  to  the  Interim 
Final  Rule  that  the  Appendix  was 
deleted  and  unnecessary  confhsion 


would  result  if  this  correction  were  not 
made  immediately.  For  the  same 
reasons,  the  correction  is  effective  on 
January  19,  2001.  the  effective  date  of 
the  Interim  Final  Rule. 

This  correction  contains  no 
paperwork  requirements  to  which  the 
Paperwork  Reduction  Act  applies.  In 
addition,  this  action,  if  a  rule,  is  not  a 
"significant  regulatory  action"  within 
the  meaning  of  Executive  Order  12866. 
Fiuthermore,  this  action  is  not  a  "major 
rule"  within  the  meaning  of  the  Small 
Business  Regulatory  Enforcement  Act  or 
an  "unfimded  mandate"  within  the 
meaning  of  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995.  Finally, 
the  action  will  not  have  federalism 
implications  within  the  meaning  of 
Executive  Order  13132,  and  a  regulatory 
flexibility  analysis  is  not  required  by  the 
Regulatory  Flexibility  Act. 

Accordingly,  the  Department  makes 
the  following  correction  to  the  interim 
final  rule  published  on  December  20. 
2000.  On  page  80233,  in  the  first 
column  inunediately  preceding  the 
heading  for  subpart  I.  insert  instruction 
21a  to  read  as  follows: 

21a.  Appendix  A  to  subpart  H  of  part 
655  is  removed. 

Signed  at  Washington,  DC,  this  12th  day  of 
February,  2001. 
Raymond  [.  Uhalde, 

Deputy  Assistant  Secretary,  Employment  and 
Training  Administration. 
Thomas  M.  Markey. 
Acting  Administrator,  Wage  and  Hour 
Division,  Employment  Standards 
Administration. 
(FR  Doc.  01-4126  Filed  2-16-01;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employmant  and  Training 
Adntlniatratlon 

20  CFR  Parts  655  and  656 

RW  1215-AB09 

Labor  Condition  Appllcationa  and 
Raqulrenients  for  Employars  Using 
Nonimmigrants  on  H-1B  Visas  in 
Specialty  Occupations  and  as  Fasttion 
Modsis;  l.abor  Cartmcatlon  Procass 
for  Pennanant  Employment  of  Aliens 
in  ttM  United  States 

agency:  Employment  and  Training 
Administration,  Labor,  in  concurrence 
with  the  Employment  Standards 
Administration.  Wage  and  Hour 
Division,  Department  of  Labor. 
ACTION:  Interim  final  rule;  OMB 
approval  of  information  collection 
requirements. 


SUMMARY:  The  Employment  and 
Training  Administration  (ETA)  and  the 
Employment  Standards  Administration 
(ESA)  of  the  Department  of  Labor  (DOL) 
are  providing  notice  that  on  January  18. 
2001.  the  Office  of  Management  and 
Budget  (OMB)  approved  under  the 
Paperwork  Reduction  Act  (PRA).  the 
information  collection  requirements 
contained  in  Sections  655.700;  655.731; 
655.736;  655.737(e)(1);  655.738(e); 
655.739(1).  and  655.760  of  the  subject 
regulation,  imder  OMB  No.  1205-0310. 
DATES:  These  information  collection 
requirements  became  effective  on 
January  19.  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Ginley,  Director,  Office  of 
Enforcement  Policy,  Wage  and  Hour 
Division,  Employment  Standards 
Administration.  Department  of  Labor. 
Room  S-3510.  200  Constitution  Avenue, 
NW..  Washington,  DC  20210. 
Telephone:  (202)  693-0745  (this  is  not 
a  toll-free  number). 

Dale  M.  Ziegler.  Chief.  Division  of 
Foreign  Labor  Certifications.  U.S. 
Employment  Service,  Employment  and 
Training  Administration,  Department  of 
Labor.  Room  C-4318,  200  Constitution 
Avenue.  NW..  Washington.  DC  20210. 
Telephone:  (202)  693-2942  (this  is  not 
a  toll-free  niunber). 
SUPPLEMENTARY  INFORMATION:  On 
December  20.  2000  (65  FR  80110).  ETA 
and  ESA  jointly  published  an  Interim 
Final  Rule  (IFR)  governing  the 
employment  of  H-lB  nonimmigrants  in 
the  United  States.  The  Department  at 
the  same  time  submitted  an  information 
collection  request,  in  accordance  with 
the  Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.  and  5  CFR  part  1320, 
seeking  approval  of  the  information 
collection  requirements  contained  in 
that  rule.  These  information  collection 
requirements  are  contained  in  Sections 
655.700;  655.731;  655.736; 
655.737(e)(1);  655.738(e);  655.739(1); 
and  655.760  of  that  rule. 

On  January  18,  2001,  OMB  approved 
these  information  collections  under  the 
PRA  and  5  CFR  part  1320.  The  OMB 
control  number  assigned  to  these 
information  collections  is  1205-0310 
and  approval  will  expire  January  31, 
2004. 

Signed  at  Washington,  DC  this  12th  day  of 
February,  2001. 
Raymond  J.  Uhalde, 

Deputy  Assistant  Secretary,  Employment  and 
Training  Administration. 
Thomas  M.  Markey, 
Acting  Administrator,  Wage  and  Hour 
Division,  Employment  Standards 
Administration. 
[FR  Doc.  01-4119  Filed  2-16-01;  8:45  am] 

BtLUNG  COOe  4S10-4a-P 
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DEPARTMENT  OF  HEALTH  AND 
HUINAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  314  and  601 
[Docket  No.  99N-1852] 

Postmariceting  Studies  for  Approved 
Human  Drug  and  Licensed  Biological 
Products;  Status  Reports;  Delay  of 
Effective  Date 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule;  delay  of  effective 
date. 


SUMMARY:  In  accordance  with  the 
memorandum  of  January  20.  2001.  from 
the  Assistant  to  the  President  and  Chief 
of  Staff,  entitled  "Regulatory  Review 
Plan."  published  in  the  Federal  Register 
on  January  24.  2001  (66  FR  7702).  this 
action  temporarily  delays  for  60  days 
the  effective  date  of  the  rule  entitled 
"Postmarketing  Studies  for  Approved 
Human  Drug  and  Licensed  Biological 
Products;  Status  Reports,"  published  in 
the  Federal  Register  on  October  30, 
2000  (65  FR  64607). 

DATES:  The  effective  date  of  the 
"Postmarketing  Studies  for  Approved 
Human  Drug  and  Licensed  Biological 
Products;  Status  Reports."  amending  21 
CFR  parts  314  and  601  published  in  the 
Federal  Register  on  October  30.  2000 
(65  FR  64607).  is  delayed  for  60  days, 
from  February  27,  2001,  to  a  new 
effective  date  of  April  30,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paula  S.  McKeever,  Center  for  Biologies 
Evaluation  and  Research  (HFM-17). 
Food  and  Drug  Administration.  1401 
Rockville  Pike,  suite  200N.  Rockville. 
MD  20852-1448.  301-827-6210. 
SUPPLEMENTARY  INFORMATION:  The  rule 
concerns  the  requirements  for  annual 
postmarketing  status  reports  for 
approved  human  drug  and  biological 
products,  and  requires  applicants  to 
submit  annual  status  reports  for  certain 
postmarketing  studies  of  licensed 
biological  products.  The  rule  describes 
the  types  of  postmarketing  studies 
covered  by  these  status  reports,  the 
information  to  be  included  in  the 
reports,  and  the  type  of  information  that 
the  Food  and  Drug  Administration 
would  consider  appropriate  for  public 
disclosure.  The  rule  will  implement 
specific  provisions  of  the  Food  and  Drug 
Administration  Modernization  Act  of 
1997  (FDAMA).  To  the  extent  that  5 
U.S.C.  553  applies  to  this  action,  it  is 
exempt  from  notice  and  comment 
because  it  constitutes  a  rule  of 
procedure  under  5  U.S.C.  553(b)(A). 


Alternatively,  the  agency's 
implementation  of  this  action  without 
opportunity  for  public  comment, 
effective  immediately  upon  publication 
today  in  the  Federal  Register  ,  is  based 
on  the  good  cause  exceptions  in  5  U.S.C. 
553(b)(B)  and  {d)(3).  Seeking  pubhc 
comment  is  impracticable,  lumecessary 
and  contrary  to  the  public  interest.  The 
temporary  60-day  delay  in  effective  date 
is  necessary  to  give  Department  of 
Health  and  Health  and  Hiunan  Services 
(Department)  officials  the  opportunity 
for  further  review  and  consideration  of 
new  regulations,  consistent  with  the 
Assistant  to  the  President's 
memorandum  of  January  20.  2001.  sent 
to  all  executive  departments  and 
agencies.  Given  the  imminence  of  the 
effective  date,  seeking  prior  public 
comment  on  this  temporary  delay 
would  have  been  impractical,  as  well  as 
contrary  to  the  public  interest  in  the 
orderly  issuance  and  implementation  of 
regulations.  The  imminence  of  the 
effective  date  is  also  good  cause  for 
making  this  action  effective 
inunediately  upon  publication.  As 
originally  pubUshed  in  the  Federal 
Register  on  October  30.  2000.  this  rule 
would  have  required  some  firms  to  file 
annual  progress  reports  for 
postmarketing  study  commitments 
shortly  after  February  27.  2001.  if  the 
anniversary  date  of  U.S.  approval  of  the 
application  of  the  drug  or  licensed 
biological  product  under  postmarketing 
study  commitment  fell  on  or  shortly 
after  February  27,  2001.  An  immediate 
effective  date  for  this  rule  delaying 
implementation  is  necessary  to  assiu'e 
that  those  applicants  are  not  singled  out 
and  required  to  submit  postmarketing 
study  reports  before  Department 
officials  have  had  the  opportvmity  for 
further  review  and  consideration  of  this 
regulation. 

Dated:  February  13,  2001. 
Ann  M.  Witt, 

Acting  Associate  Commissioner  for  Policy. 
[FR  Doc.  01-4141  Filed  2-16-01;  8:45  am) 
BIIXING  COOE  4160-01-S 


DEPARTIMENT  OF  THE  iNTERIOR 
Bureau  of  Indian  Affairs 

25  CFR  Part  151 
RIN  1076-AD90 

Acquisition  of  Title  to  Land  in  Trust; 
Delay  of  Effective  Date;  Correction 

agency:  Bureau  of  hidian  Affairs. 
Interior. 

ACTION:  Correction  to  final  rule. 


summary:  This  doctunent  corrects  the 
final  rule  published  on  Monday. 
February  5,  2001  (66  FR  8899).  The 
February  5th  rule  delayed  the  effective 
date  of  the  rule  entitled  "Acquisition  of 
Title  to  Land  in  Trust,"  published  in  the 
Federal  Register  on  January  16,  2001,  at 
66  FR  3452. 

EFFECTIVE  DATE:  February  20.  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Virden.  Director,  Office  of  Trust 
Responsibilities,  Mail  Stop:  4513-MIB. 
1849  "C"  Street  NW.,  Washington,  DC 
20240;  telephone:  202-208-5831; 
electronic  mail:  TerryVirden©BIA.GOV. 

SUPPLEMENTARY  INFORMATION:  On 
January  20.  2001,  the  Assistant  to  the 
President  and  Chief  of  Staff  signed  a 
memo  to  the  heads  of  all  executive 
Departments  and  agencies  entitled 
"Regulatory  Review  Plan."  (This  memo 
was  published  in  the  Federal  Register 
on  January  24.  2001,  at  66  FR  7701).  To 
comply  with  this  memo,  we  must  delay 
for  60  days  the  effective  date  of  any  final 
rule  that  was  published  but  not  yet 
effective  on  or  before  January  20.  2001. 
On  February  5th  we  published  a  final 
rule  to  delay  the  effective  date  of  a  rule 
titled  "Acquisition  of  Title  to  Land  in 
Trust."  (We  published  the  original 
"Acquisition  of  Title  to  Land  in  Trust" 
rule  in  the  Federal  Register  on  January 
16.  2001,  at  66  FR  3452.)  hi  the  DATES 
section  of  our  February  5th  rule,  we 
incorrectly  stated  two  dates,  as  shown 
in  the  following  table: 


In  ttie  February  5  rule 

What  we  should  have 

we  said  that 

said  was 

The  effective  date  of 

The  effective  date  of 

the  January  16  rule 

the  January  16  rule 

was  January  16. 

was  February  15. 

The  new,  delayed  ef- 

The new,  delayed  ef- 

fective date  of  the 

fective  date  of  the 

January  16  rule 

January  16  oile 

was  March  17. 

was  April  16. 

The  delayed  effective  date  that  we 
published  on  February  5  would 
postpone  the  effective  date  for  only  30 
days,  rather  than  the  required  60  days. 
In  this  correction,  we  are  making  the 
following  changes  to  the  rule  that  we 
published  on  February  5th: 

(1)  Correcting  the  original  effective 
date  of  the  January  16  rule  from  January 
17,  2001  to  February  15,  2001;  and 

(2)  Correcting  the  delayed  effective 
date  of  the  January  16  rule  from  March 
17.  2001.  to  April  16.  2001. 

Need  for  Correction 

As  published,  the  final  rule  contains 
errors  that  may  prove  to  be  misleading 
and  are  in  need  of  correction. 
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Correction  of  Publication 

Accordingly  FR  document  01-2963. 
published  on  February  5.  2001,  is 
corrected  as  follows:  On  page  8899,  in 
the  first  column,  the  material  in  the 
DATES  heading  is  corrected  to  read  in  its 
entirety  as  follows: 
DATES:  The  effective  date  of  the 
Acquisition  of  Title  to  Land  in  Trust 
rule,  amending  25  CFR  part  151, 
published  in  the  Federd  Register  on 
January  16,  2001,  at  66  FR  3452,  is 
delayed  for  60  days,  from  February  15, 
2001,  to  a  new  effective  date  of  April  16, 
2001. 

Dated:  February  13,  2001.  ^ 

Timothy  S.  Elliott, 
Acting  Deputy  Solicitor. 
(FR  Doc.  01-4095  Filed  2-16-01;  8:45  ami 

MLLMG  COOe  4310-02-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 

[CGD01-00-234] 

mN2115-AE47 

DrawtNidge  Operatkxi  Regulations: 
Fort  Point  Channel,  MA 

agency:  Coast  Guard.  DOT. 
action:  Final  rule. 

SUMMARY:  The  Coast  Guard  is  changing 
the  drawbridge  operating  regulations  for 
the  Northern  Avenue  Bridge,  mile  0.1, 
across  the  Fort  Point  Channel  at  Boston. 
Massachusetts.  This  rule  will  revise  the 
drawbridge  operating  regulations  to 
provide  bridge  openings  during  times 
the  bridge  previously  did  not  open  and 
also  place  the  bridge  on  an  advance 
notice  basis  during  times  when  there 
have  been  few  requests  to  open  the 
bridge.  This  action  is  expected  to  better 
meet  the  present  needs  of  navigation. 
DATES:  This  rule  is  effective  March  22. 
2001. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
dociiments  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  {CGDOl-00-234)  and  are 
available  for  inspection  or  copying  at 
the  First  Coast  Guard  District,  Bridge 
Branch  Office.  408  Atlantic  Avenue. 
Boston.  Massachusetts  02110.  7  a.m.  to 
3  p.m..  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  W.  McDonald,  Project  Officer.  First 
Coast  Guard  District.  (617)  223-8364. 
SUPPLEMENTARY  INFORMATION: 


Regulatory  Information 

On  November  8.  2000,  we  published 
a  notice  of  proposed  rulemaking 
(NPRM)  entitled  Drawbridge  Operation 
Regulations;  Fort  Point  Channel. 
Massachusetts,  in  the  Federal  Register 
(65  FR  66939).  We  received  six 
comment  letters  in  response  to  the 
notice  of  proposed  ridemaking.  All  the 
comment  letters  were  in  favor  of  the 
rule  change.  No  public  hearing  was 
requested  and  none  was  held. 

Background  and  Purpose 

The  Northern  Avenue  Bridge,  mile 
0.1,  across  the  Fort  Point  Channel  has  a 
vertical  clearance  of  7  feet  at  mean  high 
water  and  17  feet  at  mean  low  water  in 
the  closed  position.  The  existing 
operating  regulations  in  33  CFR  117.599 
require  the  bridge  to  open  on  signal 
from  6  a.m.  to  8  p.m.  From  8  p.m.  to  6 
a.m.,  the  bridge  need  not  open  for  the 
passage  of  vessels.  The  Coast  Guard 
received  a  request  to  change  the 
operating  regidations  from  a  commercial 
tour  boat  operator  and  the  mariners 
located  at  a  marina  upstream  from  the 
Northern  Avenue  Bridge.  The  mariners 
requested  that  the  bridge  be  crewed  and 
available  to  open  for  vessel  traffic  after 
8  p.m.  during  the  boating  season.  The 
bridge  presently  does  not  open  from  8 
p.m.  to  6  a.m.,  daily. 

The  Coast  Guard  published  a  notice  of 
temporary  deviation  and  request  for 
comments  on  April  27.  2000.  in  order  to 
test  an  expanded  operating  schedule  for 
the  bridge  and  to  provide  immediate 
relief  for  the  mariners  during  the 
simimer  of  2000.  The  deviation  required 
the  bridge  to  open  on  signal  from  6  a.m. 
to  8  p.m.  and  from  8  p.m.  to  6  a.m.  to 
open  on  signal  if  at  least  a  two-hour 
advance  notice  was  provided  by  calling 
the  number  posted  at  the  bridge.  The 
Coast  Guard  received  four  letters  in 
fevor  of  expanding  the  operating  hours 
for  the  bridge.  After  the  comment  period 
for  the  deviation  concluded  on 
September  30,  2000,  the  Coast  Guard 
had  discussions  regarding  the  expansion 
of  the  operating  hours  for  the  bridge 
with  officials  from  the  City  of  Boston, 
the  owner  of  the  bridge.  As  a  result  of 
these  discussions,  the  bridge  owner 
agreed  to  crew  the  bridge  additional 
hours  as  well  as  provide  openings  on  an 
advance  notice  ba^ is  diuing  times  when 
the  bridge  is  not  crewed.  The  following 
schedule  was  established: 

From  May  1  through  October  31.  the 
draw  shall  open  on  signal  from  7  a.m. 
to  11  p.m.  From  11  p.m.  to  7  a.m.  the 
draw  shall  open  on  signal  if  at  least  a 
two-hoiu  advance  notice  is  given  by 
calling  the  number  posted  at  the  bridge. 


From  November  1  through  April  30. 
the  draw  shall  open  on  signal  from  7 
a.m.  to  3  p.m.  From  3  p.m.  to  7  a.m.  the 
draw  shall  open  on  signal  if  at  least  a 
twenty-four  hours  advance  notice  is 
given  by  calling  the  number  posted  at 
the  bridge. 

The  Coast  Guard  bebeves  this  is  a 
reasonable  operating  schedule  because 
the  mariners  will  now  be  able  to  get 
bridge  openings  during  the  times  the 
bridge  is  crewed  or  upon  the  required 
advance  notice,  and  the  bridge  owner 
will  not  be  required  to  crew  the  bridge 
during  periods  when  there  have  been 
few  requests  to  open  the  bridge. 

Discussion  of  Comments  and  Changes 

The  Coast  Guard  received  six 
comment  letters  all  in  favor  of  the  rule 
change.  No  changes  will  be  made  to  the 
final  rule. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  imder  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26,  1979).  This 
conclusion  is  based  on  the  fact  that  the 
bridge  will  be  crewed  at  times  to  meet 
the  needs  of  navigation  and  will  be  on 
an  advance  notice  basis  during  the  times 
when  there  have  been  few  requests  to 
open  the  bridge. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612)  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  munber  of  small  entities. 
"Small  entities"  comprises  small 
businesses,  not-for  profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  less  than  50.000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  wiU  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  conclusion  is  based  on  the  fact  that 
the  bridge  will  be  crewed  at  times  to 
meet  the  needs  of  navigation  and  will  be 
on  an  advance  notice  basis  during  the 
times  when  there  have  been  few 
requests  to  open  the  bridge. 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  imder  the  Paperwork 
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Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

I   We  have  analyzed  this  rule  imder 
Executive  Order  13132  and  have 
determined  that  this  rule  does  not  have 
implications  for  federalism  under  that 
Order. 

Unfunded  Mandates  Reform  Act 

1 1  The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
inciu  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  unfunded  mandate 
costs.  This  rule  will  not  impose  an 
unfunded  mandate. 

Taking  of  Private  Property 


This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  E.O.  12630, 
Governmental  Actions  and  Interference 
with  Constitutionally  Protected  Property 
Rights 

Civil  Justice  Reform 


This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  E.O. 
12988,  Civil  Justice  Reform,  to  minimize 
litigation,  eliminate  ambiguity,  and 
reduce  biutlen. 

Protection  of  Children 

We  have  analyzed  this  rule  under  E.O. 
13045,  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  concern  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 

EnTironment 


The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  imder  figure  2-1, 
paragraph  (32)(e)  of  Commandant 
Instruction  M16475.1C,  this  rule  is 
categorically  excluded  from  further 
enviroiunental  documentation  because 
promulgation  of  changes  to  drawbridge 
regulations  have  been  found  to  not  have 
a  significant  effect  on  the  environment. 
A  written  "Categorical  Exclusion 
Determination"  is  not  required  for  this 
final  rule. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 


Regulations 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g);  section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587, 106 
Stat.  5039. 

2.  Section  117.599  is  revised  to  read 
as  follows: 

f117.S99    Fort  Point  Channel. 

The  draw  of  the  Northern  Avenue 
Bridge,  mile  0.1,  at  Boston,  shall  operate 
as  follows: 

(a)  From  May  1  through  October  31, 
the  draw  shall  open  on  signal  from  7 
a.m.  to  11  p.m.  From  11  p.m.  to  7  a.m. 
the  draw  shall  open  on  signal  if  at  least 
a  two-hour  advance  notice  is  given  by 
calling  the  number  posted  at  the  bridge. 

(b)  From  November  1  through  April 
30.  the  draw  shall  open  on  si^ial  from 
7  a.m.  to  3  p.m.  From  3  p.m.  to  7  a.m. 
the  draw  shall  open  on  signal  if  at  least 
a  twenty-four  hours  advance  notice  is 
given  by  calling  the  number  posted  at 
the  bridge. 

Dated:  January  31  2001. 

G.N.  Naccara, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
First  Coast  Guard  District. 

[FR  Doc.  01-4096  Filed  2-16-01;  8:45  am] 

BIUJNG  CODE  491fr-1S-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 

[CGD08-01-001] 

Drawliriclge  Operating  Regulation; 
Arroyo  Colorado,  TX 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  temporary  deviation 

bom  regulations. 

summary:  The  Commander,  Eighth 
Coast  Guard  District  has  issued  a 
temporary  deviation  from  the  regulation 
in  33  CFR  117.951  governing  the 
operation  of  the  FM  106.  vertical  lift 
span  bridge  across  Arroyo  Colorado, 
mile  22.2  at  Rio  Hondo.  Texas.  This 
deviation  allows  the  Texas  Department 
of  Transportation  to  close  the  bridge  to 
navigation  from  7  a.m.  on  February  20. 
2001  through  7  p.m.  on  February  25, 
2001  for  maintenance. 


DATES:  This  deviation  is  effective  from 
7  a.m.  on  Tuesday,  February  20,  2001  to 
7  p.m.  on  Sunday,  February  25.  2001. 
ADDRESSES:  Unless  othervkrise  indicated, 
documents  referred  to  in  this  notice  are 
available  for  inspection  or  copying  at 
the  office  of  the  Eighth  Coast  Guard 
District,  Bridge  Administration  Branch, 
Commander  (obc),  501  Magazine  Street, 
New  Orieans.  Louisiana.  70130-3396. 
The  Bridge  Administration  Branch 
maintains  the  public  docket  for  this 
temporary  deviation. 
FOR  FURTHER  INFORMATION  CONTACT:  Phil 
Johnson.  Bridge  Administration  Branch, 
telephone  (504)  589-2965. 
SUPPLEMENTARY  INFORMATION:  The  FM 
106  vertical  lift  span  bridge  across 
Arroyo  Colorado,  mile  22.2.  at  Rio 
Hondo,  Cameron  County.  Texas,  has  a 
vertical  clearance  of  27  feet  above  high 
water  in  the  closed-to-navigation 
position  and  73  feet  above  high  water  in 
the  open-to-navigation  position. 
Navigation  on  the  waterway  consists 
primarily  of  tugs  with  tows  transporting 
concrete,  petroleum  products  and 
fertilizer.  Presently,  the  draw  of  the 
bridge  opens  on  signal  if  at  least  12 
hours  notice  is  given.  The  Texas 
Department  of  Transportation  requested 
a  temporary  deviation  from  the  normal 
oi>eration  of  the  drawbridge  in  order  to 
accommodate  the  maintenance  work, 
which  involves  replacing  the  drive 
motors  and  upgrading  the  operating 
system  computer.  This  maintenance  is 
necessary  for  the  continued  opoation  of 
the  bridge. 

This  deviation  allows  the  lift  span  of 
the  FM  106  drawbridge  across  Arroyo 
Colorado,  mile  22.2  at  Rio  Hondo,  Texas 
to  remain  closed  to  navigation  from  7 
a.m.  on  February  20,  2001  until  7  p.m. 
on  February  25  i  2001. 

Dated:  February  7,  2001. 
Paid  J.  nuU, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Eighth  Coast  Guard  District. 
[FR  Doc.  01-4138  Filed  2-lfr-Ol;  8:45  am] 
MUJNO  CODE  4»1fr-15-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

(OPP-301094;  FRL-6761-1] 
BIN  207a-AB78 

Flutolanll,  N-<3-(1- 
mathylethoxy)ph6nyl>-2- 
(trifuorom«thyi)benzafnide;  Pestlclda 
Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
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ACnON:  Final  rule. 


SUMMARY:  This  regulation  establishes 
tolerances  for  residues  of  the  fungicide 
flutolanil,  N-{3-(l- 
methylethoxy)phenyl)-2- 
(trifluoromethyUbenzamide  and 
metabolites  converted  to  2- 
(trifluoromethyl)  benzoic  acid, 
calculated  as  flutolanil  in  or  on  rice 
grain,  rice  straw,  rice  hulls,  rice  bran, 
potatoes,  and  potato,  wet  peel.  Aventis 
requested  this  tolerance  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act, 
as  amended  by  the  Food  Quality 
Protection  Act  of  1996. 
DATES:  This  regulation  is  effective 
February  20,  2001.  Objections  and 
requests  for  hearings,  identified  by 
docket  control  number  OPP-301094, 
must  be  received  by  EPA  on  or  before 
April  23,  2001. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VI.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  your  objections 
and  hearing  requests  must  identify 
docket  control  number  OPP-301094  in 
the  subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT  By 
mail:  Mary  Waller,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Permsylvania  Ave.,  NW., Washington, 
DC  20460;  telephone  number:  (703) 
308-9354;  and  e-mail  address: 
waller.mary^pa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultiuBl  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Categories 

NAICS 
codes 

Examples  of  poten- 
tially aflected 
entities 

industry 

111 
112 
311 
32532 

Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 


(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  firom 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations",  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Dociunents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  To  access  the 
OPPTS  Harmonized  Guidelines 
referenced  in  this  document,  go  directly 
to  the  guidelines  at  http://www.epa.gov/ 
opptsfi^/home/guidelin.htm. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  imder  docket  control  number 
OPP-301094.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
dociunents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  January  24, 
2000  (65  FR  3690)  (FRL-6486-8),  EPA 
issued  a  notice  pursuant  to  section  408 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  346a  as 
amended  by  the  Food  Quality  Protection 
Act  of  1996  (FQPA)  (Public  Law  104- 
170)  announcing  the  filing  of  pesticide 
petitions  (PP  6F4693  and  4F4380)  for 


tolerances  by  Aventis  Crop  Science,  2 
TW  Alexander  Drive,  Research  Triangle 
Park,  NC  27709.  This  notice  included  a 
summary  of  the  petition  prepared  by  the 
registrant  Aventis,  then  known  as 
AgrEvo  USA  Company  and  located  at 
2711  Centerville  Rd,  Wilmington,  DE, 
19808.  There  were  no  comments 
received  in  response  to  the  notice  of 
filing. 

The  petition  requested  that  40  CFR 
180.484  be  amended  by  establishing 
tolerances  for  residues  of  the  fungicide 
flutolanil,  N-{3-(l- 
methylethoxy}phenyl)-2- 
(trifluorometJiyl)benzamide  and  its 
metabolites  converted  to  2- 
(trifluoromethyl)  benzoic  acid, 
calculated  as  flutolanil,  in  or  on  the  raw 
agricultiual  commodities  potatoes  at 
0.20  part  per  million  (ppm),  potato 
waste  (wet)  at  0.4  ppm,  rice,  grain  at  2.0 
ppm,  rice,  straw  at  12.0  ppm,  and  in  or 
on  the  processed  food  commodities  rice, 
hulls  at  7.0  ppm,  and  rice,  bran  at  3.0 
ppm. 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that"there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposine  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposine  to  the  pesticide  chemical 
residue...." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26, 1997)  (FRL-5754- 
7). 

m.  Aggregate  Risk  Assessment  and 
Determination  of  Saiiety 

Consistent  with  section  408(h)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
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hazards  of  and  to  make  a  determination 
on  aggregate  exposure,  consistent  with 
section  408(b)(2),  for  a  tolerance  for 
residues  of  flutolanil,  N-(3-(l- 
methylethoxy)phenyl)-2- 
(trifluoromethyl)  benzamide  and  its 
metabolites  converted  to  2- 
(trifluoromethyl)  benzoic  acid, 
calculated  as  flutolanil  in  or  on  the  raw 
agricultural  commodities  potatoes  at 
0.20  ppm,  rice,  grain  at  7.0  ppm,  rice, 
straw  at  10.0  ppm,  and  in  or  on  the 


Guideline  No. 


870.1100 


870.1200 


870.1300 


870.2400 


870.2500 


870.2600 


870.3100 


870.3150 


870.3200 


870.3250 


870.3465 


870.3700a 


870.3700b 


870.3800 


870.3800 


870.4100a 


870.4100b 


870.4100a  and 
870.4200 


870.4300 


processed  food  commodities  potato,  wet 
peel  at  0.3  ppm,  rice,  hulls  at  25.0  ppm, 
and  rice  bran  at  10.0  ppm.  EPA's 
assessment  of  exposures  and  risks 
associated  with  establishing  the 
tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 


studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  flutolanil  are 
discussed  in  the  following  Table  1  as 
well  as  the  no  observed  adverse  effect 
level  (NOAEL)  and  the  lowest  observed 
adverse  effect  level  (LOAEL)  from  the 
toxicity  studies  reviewed. 


Table  1 .— Subchronic,  Chronic,  and  Other  Toxicity 


Study  Type 


Acute  Oral 


Acute  Dermal 


Acute  Inhalation 


Primary  Eye  Irritation 


Results 


LDso  >  10  g/kg,  acute  toxicity  category  IV 


LDso  >  2  g/kg,  acute  toxicity  category  I 


LCso  >  5.98  mg/L  (4  hours),  acute  toxicity  category  IV 


Minimal  irritation,  acute  toxicity  category  IV 


Primary  dermal  Irritation 


Dermal  Sensitization 


90-Day  oral  toxicity  rats  -  diet 


90-Day  oral  toxicity  in  nonrodents  (dog) 


21 -Day  dermal  toxicity  -  rat 


90-Day  dermal  toxicity 


90-Day  inhalation  toxicity 


Prenatal  developmental  in  rat,  oral  gavage 


Not  a  d^mlal  initant,  acute  toxicity  category  IV 


Not  a  dermal  sensitizer 


NOAEL  =  37  mg/kg/day  LOAEL  =  299  mg/kg/day  based  on  in- 
creased absolute  and  relative  liver  weights  (males  ar>d  females) 
and  slight  decrease  in  body  weights  (males). 


NOAEL  =  80  mg/kg/day,  LOAEL  =  400  mg/kg/day  based  on  en- 
larged livers  and  increased  severity  of  glycogen  deposition  in 
both  males  and  females. 


NOAEL  =  1 ,000  mg/kg/day  (limit  dose)  LOAEL  >  1 ,000  mg/kg/day 


Not  available 


Not  available 


Prenatal  devek)pmental  in  rabbit,  oral  gavage 


Reproduction  and  fertility  effects  in  rat  -  2  genera- 
tion -  diet 


Reproduction  And  Fertility  Effects  In  Rat  -  3  Gen- 
eration -  diet 


Chronic  toxk:ity  rodents 


Chronic  toxicity  -  dogs  -  gelatin  capsule 


Matennal  NOAEL  >  1,000  mg/kg/day,  LOAEL  >  1,000  mg/kg/day. 
Developmental  NOAEL  >  1,000  mg/kg/day,  LOAEL  >  1,000  mg/ 
kg/day. 


Maternal  NOAEL  >  1,000  mg/kg/day,  LOAEL  >  1,000  mg/kg/day. 
Developmental  NOAEL  >  1,000  mg/kg/day,  LOAEL  >  1,000  mg/ 
kg/day. 


Parental/Systemic  NOAEL  >  1,000  mg/kg/day,  LOAEL  >  1,000  mg/ 
kg/day.  Reproductive  NOAEL  >  1 ,000  mg/kg/day,  LOAEL  >  1 ,000 
mg/kg/day. 


Parental/Systemic  NOAEL  >  661  mg/kg/day,  LOAEL  >  661  mg/kg/ 
day,  Reproductive  NOAEL  >  661  mg/kg/day,  LOAEL  >  661  nf)g/ 
kg/day. 


See  combined  chronic/carcinogenidty  study  below. 


Chronk:;  Oncogenicity  Rats  -  diet 


Carcino-genrcity  mice  -  diet 


NOAEL  =  50  mg/kg/day,  LOAEL  =  1250  ntg/kg/day  based  on  in- 
crease of  clinical  toxic  signs  (emesis.  salivation,  and  soft  stool), 
lower  body  weight  gains  and  decreased  food  consumption. 


Systemk;  NOAEL  =  87  mg/kg/day,  Systemk:  LOAEL  =  460  mg/kg/ 
day  based  on  reduced  body  weight  and  body  weight  gains 
(males),  decreased  absolute  and  relative  liver  weights  (males 
and  females).  Oncogene  NOAEL  i  586  mg/kg/day,  no  evidence 
of  carcinogenk:ity. 


Systemk:  NOAEL  =  735  (M)  and  168  (F)  mg/kg/day.  Systemic 
LOAEL  =  3333  (M)  and  839  (F)  mg/kg/day  based  on  decreased 
body  weight  gains  Oncogenk:  NOAEL  >  3676  mg/kg/day,  no  evi- 
dence of  carcinogenrclty 
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Table  1.— Subchronic,  Chronic,  and  Other  Toxicity— Continued 


GukteiineNo. 

StiKlyType 

Results 

870.5375 

Gene  Mutation  In  vitro  Chromosomal  AbenBtion 
Assay  in  Cultured  Mammalian  Cell 

Positive  finding,  flutolanil  induced  chromosomal  abenations  in  cul- 
tured Chinese  hamster  lung  cells  in  the  presence  of  metabolic 
activation  (S9). 

870.5100 

Gene  Mutation,  Reverse  Mutation  Assay 

Negative  (with  and  without  S-9  metabolic  activator)  at  doses  up  to 
25  mg/plate  In  the  increase  in  revertant  colonies  using  Sal- 
monella strains  TA98,  TA10.  TA1535,  TA1537.  and  TA1538  and 
In  the  E.  Coli  WP2  uvrA  strain. 

870.5375 

Gene    Mutation    in    Cultured    Mammalian    Cells 
(Mouse  Lymphoma  Cells) 

Negative  (either  in  the  presence  or  ai>sence  of  S9  activation)  for 
the  Induction  of  forward  mutations  at  the  TK+/-  locus  in  L5178Y 
mouse  lymphoma  cells. 

870..')3aS 

Cytogenetics  Mamirudian  Cells  in  Culture  Cyto- 
genetics Assay  in  Human  Lymphocytes 

Negative  in  the  stnxitural  chromosome  assay.  There  was  no  signifi- 
cant increase  in  the  frequency  of  aberrations  with  any  treatment 
levels,  either  with  or  without  activation. 

870.5395 

Cytogenetics  Mouse  Micronudeus 

htegative  In  the  Induction  of  micronudei  In  the  bone  marrow 
erythrocytes  of  male  and  female  mice. 

870.5550 

Oitwr  Genoloxicity  Effects,  In  Vitro  Unscheduled 
DNA     Synthesis     Assays     in     Primary     Rat 
Hepatocytes 

Negative  in  the  induction  o(  unscheduled  DNA  synthesis  in  primary 
rat  hepatocytes. 

870.6200a 

Acute  neurotoxicity  screening  battery 

Not  available 

870.6200b 

Subchronic  neurotoxicity  screening  battery 

NotavaMable 

870.6300 

Developmental  neurotoxicity 

Not  available 

870.7485 

Metabolism  and  phamiacokinetics  -  rat 

Treatment  was  oral  doses  of  20  mg/kg/day  for  14  days,  and  a  sin- 
gle high  dose  of  1,000  mg/kg.  The  majority  of  the  radioactivity 
excreted  in  urine  had  been  excreted  by  24  hours  post-dose  In  ail 
dose  groups.  There  were  no  appreciable  tissue  levels  o(  flutolanil 
at  study  termination  (72  hours  post-dose). 

870.7600 

Dermal  penetration 

Not  available 

B.  Toxicological  Endpoints 

The  dose  at  which  no  adverse  effects 
are  observed  (the  NOAEL)  from  the 
toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment  is 
used  to  estimate  the  toxicological  level 
of  concern  (LOG).  However,  the  lowest 
dose  at  which  adverse  effects  of  concern 
are  identified  (the  LOAEL)  is  sometimes 
used  for  risk  assessment  if  no  NOAEL 
was  achieved  in  the  toxicology  study 
selected.  An  uncertainty  factor  (UP)  is 
applied  to  reflect  uncertainties  inherent 
in  the  extrapolation  bom  laboratory 
animal  data  to  humans  and  in  the 


variations  in  sensitivity  among  members 
of  the  hiunan  population  as  well  as 
other  imknowns.  An  UF  of  100  is 
routinely  used,  lOX  to  account  for 
interspecies  differences  and  IDX  for 
intraspecies  differences. 

Fot  dietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UF  to 
calculate  an  acute  or  chronic  reference 
dose  (acute  RfD  or  chronic  RfD)  where 
the  RfD  is  equal  to  the  NOAEL  divided 
by  the  appropriate  UF  (RfD  =  NOAEL/ 
LTF).  Where  an  additional  safety  factor  is 
retained  due  to  concerns  unique  to  the 
FQPA,  this  additional  &ctor  is  applied 
to  the  RfD  by  dividing  the  RfD  by  such 


additional  fector.  The  acute  or  chronic 
Population  Adjusted  Dose  (aPAD  or 
cPAD)  is  a  modification  of  the  RfD  to 
accommodate  this  type  of  F(^A  Safety 
Factor. 

For  non-di^ary  risk  assessments 
(other  than  cancer)  the  UF  is  used  to 
determine  the  LOG.  For  example,  when 
100  is  the  appropriate  UF  (lOX  to 
account  for  interspecies  differences  and 
lOX  for  intraspecies  differences)  the 
LOG  is  100.  To  estimate  risk,  a  ratio  of 
the  NOAEL  to  exposures  (margin  of 
exposiire  (MOE)  =  NOAEL/exposure)  is 
calculated  and  compared  to  the  LOG,  as 
shown  in  following  Table  2: 


Table  2.— Summary  of  Toxicological  Dose  and  Endpoints  for  Flutolanil  for  Use  in  Human  Risk  Assessment 


Fxposure  Scenario 

Dose  Used  in  Risk 
Assessment,  UF 

FQPA  SF*  and  Level  of 

Concem  for  Risk 

Assessment 

Study  and  Toxicotogical  Effects 

Acute  Dietary  general  population 
Including  infants  and  children 

None 

No  appropriate  endpoint 
was  klentified  In  the  oral 
toxk%  studies  Including 
devek)pmental  toxicity 
studies  in  rats  and  rab- 
bits. 

None     ' 
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Table  2.— Summary  of  Toxicological  Dose  and  Endpoints  for  Flutolanil  for  Use  in  Human  Risk 

Assessment— Continued 


Exposure  Scenario 


Chronk;  Dietary  all  population 
sut>groups 


Short  (1  to  7  days)  -and  Inter- 
mediate-(1  week  to  several 
months)-  Term  Dermal  (Resi- 
dential) 


Long-Term  Dermal  (several 
months  to  lifetime) 


nhalation  (any  time  period) 


[dancer  (oral,  dermal,  Inhalation) 


Dose  Used  In  Risk 
Assessment.  UF 


NOAEL=  87  mg/kg/day  UF 
=  100  Chronic  RfD  =  0.87 
mg/kg/day 


None 


None 


Oral  N0AEL=  87  mg/kg/day 
(inhalation  at>sorptlon  rate 
=  100%) 


None 


FQPA  SF*  and  Level  of 

Concem  for  Risk 

AssessrT>ent 


FQPA  SF  =  1  X 
cPAD  =  chronk:  RfD  FQPA 
SF  =  0.87  mg/kg/day. 


fto  appropriate  endpoint 
was  Identified.  No  dermal 
or  systemk:  toxk:ity  was 
observed  in  a  21 -day  der- 
mal study  In  rats.  No  ma- 
ternal toxicity  was  ot>- 
served  In  rats  or  rabbits 
In  developmental  toxk;lty 
studies. 


The  cun^nt  use  pattern 
does  not  indk^ate  k)ng- 
term  dermal  exposure  po- 
tential. 


LOC>100 


Based  on  the  lack  of  evi- 
dence of  cardnogeniclly 
and  mutagenk%  In 
mouse  and  rat  studies, 
flutolanli  is  classified  as 
not  likely  to  cause  cancer. 


Study  and  Toxicologk:al  Effects 


2-year  Chronn/Oncogenkaty  study  in  rats. 
LOAEL  =  460  mg^g/day  based  on  decreases 
in  body  weight  and  body  weight  gain  and  in- 
creases In  absolute  and  relative  liver  weights. 


None 


None 


2-yeeir  Chrorac/Oncogenk^ity  study  in  rats. 
LOAEL  =  460  mg/kg/day  based  on  decreases 
In  txxJy  weight  and  body  weight  gain  and  in- 
creases In  at>solute  and  relative  liver  weights 


None 


The  reference  to  the  FQPA  Safety  Factor  refers  to  any  additional  safety  factor  retained  due  to  concerns  unkiue  to  ttie  FQPA. 


1 7.  Exposure  Assessment 

1.  Dietary  exposure  from  food  and 
feed  uses.  Tolerances  have  been 
established  (40  GFR  180.484)  for  the 
lesidues  of  flutolanil,  N-(3-(l- 
inethylethoxy)phenyl)-2- 
(trifluoromethyl]benzamide  and 
inetabolites  converted  to  2- 
(trifluoromethyl)  benzoic  acid, 
calculated  as  flutolanil  and  its 
metabolites  in  or  on  the  raw  agricultural 
Commodities  peanuts,  peanut  meal, 
{>eanut  hay;  milk;  fat;  Iddney;  liver;  meat 
and  meat-by-product  (mbyp)  of  cattle, 
goats,  hogs,  horses,  and  sheep;  eggs;  fat; 
meat;  and  mbyp  of  poultry.  Time- 
limited  tolerances,  made  permanent  by 
today's  rule,  are  established  for  residues 
of  flutolanil  and  its  metabolites  in/on 
irice  RACs. 

I    Risk  assessments  were  conducted  by 
EPA  to  assess  dietary  exposures  from 
flutolanil  and  its  metabolites  in  food  as 
follows: 

i.  Acute  exposure.  Acute  dietary  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 
concem  occurring  as  a  result  of  a  one 
day  or  single  exposiu«.  A  toxicological 


endoint  for  acute  dietary  toxicity  was 
not  selected  for  flutolanil.  Therefore,  a 
risk  assessment  for  dietary  food 
exposure  was  not  conducted. 

ii.  Chronic  exposure.ln  conducting 
this  chronic  dietary  risk  assessment  the 
Dietary  Exposure  Evaluation  Model 
(DEEM)  analysis  evaluated  the 
individual  food  consumption  as 
reported  by  respondents  in  the  USDA 
1989-1992  nationwide  Gontinuing 
Siuveys  of  Food  Intake  by  Individuals 
(CSFII)  and  accumulated  exposiu«  to 
the  chemical  for  each  commodity.  The 
following  assiunptions  were  made  for 
the  chronic  exposure  assessments:  that 
residues  would  be  present  in  or  on 
treated  crops  at  tolerance  levels  and  that 
100%  of  proposed  and  currently 
registered  crops  would  be  treated. 

iii.  Cancer.  Flutolanil  is  unlikely  to 
pose  a  carcinogenic  hazard  to  hiunans. 
Therefore  a  cancer  risk  assessment  was 
not  conducted. 

2.  Dietary  exposure  from  drinking 
water.  Flutolanil  resists  all  modes  of 
abiotic  and  biotic  degradation. 
Flutolanil  is  mobile  in  soil  but  was 
found  in  aquatic  field  dissipation 
studies  to  accumulate  in  the  sediment 
fiaction.  Because  flutolanil  adsorbs  at 


low  rates  onto  soil  and  exhibits  a  long 
half-life,  the  most  important  means  of 
dissipation  in  siu^ace  water  and  also  in 
ground  water  will  most  likely  be 
dilution. 

The  Agency  lacks  sufficient 
monitoring  exposure  data  to  complete  a 
comprehensive  dietary  exposure 
analysis  and  risk  assessment  for 
flutolanil  in  drinking  water.  Because  the 
Agency  does  not  have  comprehensive 
monitoring  data,  drinking  water 
concentration  estimates  are  made  by 
reliance  on  simulation  or  modeling 
taking  into  accoimt  data  on  the  physical 
characteristics  of  flutolanil. 

The  Agency  used  the  First 
Approximation  Rice  Model  to  estimate 
pesticide  concentrations  in  surface 
water  after  applying  flutolanil  on  rice 
and  Screening  Concentrations  in 
Ground  Water  (SCI-GROW).  which 
predicts  pesticide  concentrations  in 
groundwater.  In  general,  EPA  will  use 
Generic  Expected  Environmental 
Goncentrations  (GENEEG)  (a  tier  1 
model)  before  using  Pesticide  Root 
Zone/Exposiue  Analysis  Modeling 
System  (PRZM/EXAMS)  (a  tier  2  model) 
for  a  screening-level  assessment  for 
surface  water,  but  given  the  imique 
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hydrological  issues  arising  from 
pesticide  application  to  rice  paddies, 
EPA  used  the  First  Approximation  Rice 
Model  rather  than  GENEEC  or  PRZM/ 
EXAMS  for  surfece  water  estimates. 

None  of  these  models  include 
consideration  of  the  impact  processing 
(mixing,  dilution,  or  treatment)  of  raw 
water  for  distribution  as  drinking  water 
would  likely  have  on  the  removal  of 
pesticides  from  the  source  water.  The 
primary  use  of  these  models  by  the 
Agency  at  this  stage  is  to  provide  a 
coarse  screen  for  sorting  out  pesticides 
for  which  it  is  highly  unlikely  that 
driniung  water  concentrations  would 
ever  exceed  human  health  levels  of 
concern. 

Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
assessment  process,  the  Agency  does 
not  use  estimated  environmental 
concentrations  (EECs)  from  these 
models  to  quantify  drinking  water 
exposiue  and  risk  as  a  %RfD  or  %PAD. 
Instead  drinking  water  levels  of 
comparison  (DWLDCs)  are  calculated 
and  used  as  a  point  of  comparison 
against  the  model  estimates  of  a 
pesticide's  concentration  in  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food,  and  from 
residential  uses.  Since  DWLOCs  address 
total  aggregate  exposure  to  flutolanil 
they  are  further  discussed  in  the 
ag^«gate  risk  sections  below. 
"6ased  on  the  First  Approximation 
Rice  Model  and  SCl-GROW  model,  the 
estimated  environmental  concentrations 
(EECs)  of  flutolanil  for  acute  exposures 
are  3.8  parts  per  billion  (ppb)  for  siuface 
water  and  0.34  ppb  for  ground  water. 
The  EECs  for  chronic  exposures  are  3.8 
ppb  for  surface  water  and  0.34  ppb  for 
ground  water. 

3.  From  non-dietary  exposure.  The 
term  "residential  exposure"  is  used  in 
this  document  to  refer  to  non- 
occupational, non-dietary  exposure 
(e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides,  and 
flea  and  tick  control  on  pets). 

Flutolanil  is  currently  registered  for 
use  on  the  following  residential  non- 
dietary  sites:  Turf  grass.  The  risk 
assessment  was  conducted  using  the 
following  residential  exposure 
assiunptions:  There  are  non- 
occupational uses  associated  with 
flutolanil.  Non-occupational  handlers 
may  mix,  load  and  apply  flutolanil 
products  on  tuii  grass.  These  exposures 
were  assessed  for  inhalation  risk.  The 
MOEs  for  these  scenarios  range  from  1.4 
X  1(P  to  4.4x  10*  for  handlers. 
Postapplication  inhalation  exposiue 
following  turf  grass  treatment  is 


considered  negligible  and  was  not 
assessed.  Because  certain  flutolanil 
products  are  registered  for  use  on 
residential  lawns,  postapplication 
exposiue  to  infants  may  result  from 
their  hand-to-mouth  activities  on  treated 
turf.  The  MOE's  for  these  scenarios 
ranged  from  6.7  x  10^  to  1.4  x  10^.  These 
MOEs  are  greater  than  the  LOG  of  100 
and  lie  above  the  Agency's  level  of 
concern. 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
flutolanil  has  a  common  mechanism  of 
toxicity  with  other  substances  or  how  to 
include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
conunon  mechanism  of  toxicity, 
flutolanil  does  not  appear  to  produce  a 
toxic  metabolite  produced  by  other 
substances.  For  the  piuposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  flutolanil  has  a  common 
mechanism  of  toxicity  with  other 
substances.  For  information  regarding 
EPA's  efforts  to  determine  which 
chemicals  have  a  common  mechanism 
of  toxicity  and  to  evaluate  the 
cumulative  effects  of  such  chemicals, 
see  the  final  rule  for  Bifenthrin  Pesticide 
Tolerances  (62  FR  62961,  November  26, 
1997). 

D.  Safety  Factor  for  Infants  and 
Children 

1.  In  general.  FFDCA  section  408 
provides  that  EPA  shall  apply  an 
additional  tenfold  margin  of  safety  for 
infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base  on 
toxicity  and  exposiue  unless  EPA 
determines  that  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposure  (MOE)  analysis  or  through 
using  imcertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans. 

2.  Prenatal  and  postnatal  sensitivity. 
Developmental  toxicity  studies  in  rat 
and  rabbit  and  multigeneration 
reproductive  studies  in  rat  did  not 
indicate  any  basis  for  concern  about 


prenatal  and  postnatal  effects  in  infants 
and  children. 

3.  Conclusion.  There  is  a  complete 
toxicity  data  base  for  flutolanil  and 
exposure  data  are  complete  or  are 
estimated  based  on  data  that  reasonably 
accoimts  for  potential  exposures  and  the 
developmental  and  reproductive 
toxicity  studies  indicate  no  increased 
susceptibility  of  rat  or  rabbit  fetuses  to 
in  utero  or  post-natal  exposure. 
Accordingly,  EPA  determined  that  the 
lOX  safety  factor  to  protect  infants  and 
children  should  be  removed. 

E.  Aggregate  Risks  and  Determination  of 
Safety 

To  estimate  total  aggregate  exposure 
to  a  pesticide  from  food,  drinking  water, 
and  residential  uses,  the  Agency 
calculates  DWLOCs  which  are  used  as  a 
point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 
in  water  EECs.  DWLOC  values  are  not 
regulatory  standards  for  drinking  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food  and  residential 
uses.  In  calculating  a  DWLOC,  the 
Agency  determines  how  much  of  the 
acceptable  exposiue  (i.e.,  the  PAD)  is 
available  for  exposure  through  drinking 
water  e.g.,  allowable  chronic  water 
exposing  (mg/kg/day)  =  cPAD  -  (average 
food  +  residential  exposure).  This 
allowable  exposure  through  drinking 
water  is  used  to  calculate  a  DWLOC. 

A  DWLOC  will  vary  depending  on  the 
toxic  endpoint,  drinking  water 
consumption,  and  body  weights.  Default 
body  weights  and  consumption  values 
as  used  by  the  USEPA  Office  of  Water 
are  used  to  calculate  DWLOCs:  2L/70  kg 
(adult  male),  2L/60  kg  (adult  female), 
and  lL/10  kg  (child).  Default  body 
weights  and  drinking  water 
consumption  values  vary  on  an 
individual  basis.  This  variation  will  be 
taken  into  accoimt  in  more  refined 
screening-level  and  quantitative 
drinking  water  exposure  assessments. 
Different  populations  will  have  different 
DWLOCs.  Generally,  a  DWLOC  is 
calculated  for  each  type  of  risk 
assessment  used:  acute,  short-term, 
intermediate-term,  chronic,  and  cancer. 

When  EECs  for  surface  water  and 
groundwater  are  less  than  the  calculated 
DWLOCs,  OPP  concludes  with 
reasonable  certainty  that  exposures  to 
the  pesticide  in  drinking  water  (when 
considered  along  with  other  sources  of 
exposure  for  which  OPP  has  reliable 
data)  would  not  result  in  unacceptable 
levels  of  aggregate  human  health  risk  at 
this  time.  Because  OPP  considers  the 
aggregate  risk  resulting  from  multiple 
exposure  pathways  associated  with  a 
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pesticide's  uses,  levels  of  comparison  in     aggregate  risk  assessment  was                         Based  on  the  use  pattern,  chronic 
drinking  water  may  vary  as  those  uses        conducted  and  there  is  no  expectation        residential  exposure  to  residues  of 
^^^^rJlS^"^- n '®'  ^  ^^^^'^  '°  ^^  .         °^  «^"*«  "^*^-                                                 flutolanil  is  not  expected.  In  addition, 
£;,^U  of  JSlT  f?h        ^°'T               2.  Chrvnic  risk.  Using  the  exposure         there  is  potential  for  chronic  dietary 
Si  wZ  as  a  ol^o'fTe  a±Ste      -sumptions  describJin  this  Suit  for        exposure  to  flutolanil  in  drinkinr2^.ter. 
^^1:S:L%ocS1.            "^          chronic  exposure,  EPA  has  concluded        After  calculating  DWLOCs  and 

1 .  Acute  risk.  Acute  aggregate  risk  is        t^^*  exposure  to  flutolanil  from  food           comparmg  them  to  the  EECs  for  surface 
based  upon  the  estimated  risks  from  the     ^^  utilize  <  1 .0%  of  the  cPAD  for  the        ^^  ground  water,  EPA  does  not  expect 
combined  exposures  of  food  and                 U.S.  population,  1 .0%  of  the  cPAD  for        the  aggregate  exposure  to  exceed  100% 
drinking  water  sources.  EPA  did  not           infants  less  than  one  year  old  and  <             of  "»e  cPAD,  as  shown  in  the  following 
recommend  an  acute  dietary  endpoint        1.0%  of  the  cP AD  for  all  other                     Table  3: 
Bor  flutolanil,  therefore  no  acute                   population  subgroups. 

Table  3.— Aggregate  Risk  AssESSME^^■  for  Chronic  (Non-Cancer)  Exposure  to  flutolanil 

Population  Sut>group 

cPADmg/ 
kg/day 

%cPAD 
(Food) 

Surface 

Water  EEC 

(ppb) 

Ground 
Wafer  EEC 
'     (ppb) 

DWLOC 
(ppb) 

U.S.  Population 

0.87 

<1.0% 

3.8 

0.34 

3.0  X  10* 

Infants  less  than  one  year  old 

0.87 

1.0% 

3.8 

0.34 

8.6  X  ^<P 

Mon-hispanic/non-wtiite/non-t)lack 

0.87 

<1.0% 

3.8 

0.34 

3.0  X  10* 

Females  13-50  (nursing) 

0.87 

<1.0% 

3.8 

0.34 

2.6  X  10« 

3.  Short-term  risk.  Short-term                      4.  Intermediate-term  risk.  Flutolanil  is     for  the  hand-to-mouth  exposure  of  an 
Aggregate  exposure  takes  into  account         currently  registered  for  use(s)  that  could     infant  following  application  with  a 
residential  exposure  plus  chronic                result  in  intermediate-term  residential        wettable  powder.  These  aggregate  MOEs 
exposure  to  food  and  water  (considered      exposure  and  the  Agency  has                      exceed  100,  the  Agency's  maximum 
to  be  a  background  exposure  level).             determined  that  it  is  appropriate  to             level  of  concern  for  aggregate  exposure 

Though  residential  exposure  could          aggregate  chrome  food  and  water  and         to  food  and  residential  uses.  In  addition, 
occur  with  the  use  of  flutolanil  no               mtermediate-term  exposures  for                  intermediate-term  DWLOCs  were 
toxicolo^.^  effects  have  been                        Usi^'the  exposure  assumptions              calculated  and  compared  to  the  EECs  for 
identified  for  short-term  dermal  toxicity,    descrfted  in  this  unit  for  intermediate-       chrome  exposure  of  flutolanil  m  ground 
Incidental  oral  exposure  to  adult                 term  exposures,  EPA  has  concluded  that     5^? '^i?'^  "T*^®'-  ^."  cdcuUting 
residential  handlers  is  expected  to  be          food  and  residential  exposures                    DWLOCs  and  comparing  them  to  the 
insignificant  and  is  therefore  not                 aggregated  result  in  aggregate  MOEs  of       ^^  ^°^  surface  and  ground  water,  EPA 
assessed.  Incidental  oral  exposure  to           1.3  x  10^  for  the  hand-to-mouth                   *^°®^  ^°^  expect  intermediate-term 
infants  eating  treated  turf  is  assessed           exposure  of  an  infant  following                   aggregate  exposure  to  exceed  the 
below  under  intermediate-term                   application  of  turf  with  a  granular               Agency's  level  of  concern,  as  shown  in 
aggregate  risk.                                               formulation  of  flutolanil  and  6.4  X  10^        tbe  following  Table  4: 

Table  4.— Aggregate  Aggregate  Risk  Assessment  for  Intermediate-Term  Exposure  to  Flutolanil 

Population  Sut)group 

Aggregate  MOE 

(Food  + 
Residential) 

Aggregate 

Level  0* 

Concern 

(LOC) 

Surface 

Water  EEC 

(ppb) 

GroufKJ 

Wafer  EEC 

(ppb) 

Intermediate-Tenn 
DWLOC  (ppb) 
groundwater 

nfants  <  1  year  old,  hand-to-mouth  exposure  to  granular 

1.3x10^ 

100 

0.34 

3.8 

8.0  X  ^(P 

nfants  <  1  year  oW,  hand-to-mouth  exposure  to  wettable 
powder 

6.4  x  102 

100 

0.34 

3.8 

7.3  X  10» 

5.  Aggregate  cancer  risk  for  U.S.                  6.  Determination  of  safety.  Based  on 
wpulation.  Flutolanil  is  classified  as  a       these  risk  assessments,  EPA  concludes 
"not  likely"  to  be  a  human  carcinogen        that  there  is  a  reasonable  certainty  that 
considering  the  Proposed  EPA  Weight-       no  harm  will  result  to  the  general 
of-the-Evidence  Categories  (August,            population,  and  to  infants  and  children 
1999),  based  on  the  lack  of  evidence  of       from  aggregate  exposure  to  flutolanil 
carcinogenicity  in  male  and  female  rats      residues 
and  mice  up  to  the  guideline  limit  dose 
and  on  the  lack  of  mutagenicity  in  an 
acceptable  battery  of  mutagenicity 
studies. 

IV.  Other  Consideratioiis 

A.  Analytical  Enforcement  Methodology 

The  petitioner  has  proposed  a  residue 
analytical  method  for  tolerance 
enforcement  involving  the 
transformation  of  flutolanil  and  its 
metabolites  to  2-trifluoromethyl  benzoic 
acid  (2-lt'BA).  The  organic  extracts 
containing  2-  ItUA  are  methylated  with 
methyl  iodide  and  residues  are 
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quantified  by  gas  chromatography 
utilizing  a  mass  selective  detector.  The 
analytical  method  designated  AU-9SR- 
04  has  been  independently  validated. 
EPA  review  of  the  validation 
determined  it  to  be  adequate  for 
enforcement  purposes.  Upon  successful 
completion  of  the  EPA  vedidation 
process,  this  method  will  be  forwarded 
to  FDA  for  publication  in  a  future     * 
version  of  the  Pesticide  Analytical 
Manual,  Vol  U  (PAM  U). 

The  method  may  be  requested  from: 
Calvin  Furlow.  PRRIB,  KSD  (7502C). 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Peimsylvania  Ave.,  NW,  Washington, 
DC  20460;  telephone  ntftnber:  (703) 
305-5229;  e-mail  address: 
furlow.calvin@epa.gov. 

B.  International  Residue  Limits 

There  are  no  established  or  proposed 
Codex,  Canadian  or  Mexican  limits  for 
residues  of  flutolanil  in/on  plant  or 
animal  commodities.  Therefore,  no 
compatibility  issues  exist  with  regard  to 
the  proposed  U.S.  tolerances  discussed 
in  this  petition  review. 

C.  Conditions 

Flutolanil  will  be  conditionally 
registered  for  these  uses  subject  to  the 
following  conditions: 

1 .  Modification  of  the  proposed 
enforcement  method  as  directed  by  the 
Agency  once  the  validation  is 
completed. 

2.  Fortification  recovery  data  for 
flutolanil  and  its  metabolites  from 
potato  and  radiovalidation  data  from  all 
previously  submitted  metabolism 
studies. 

3.  Confirmatory  method  which  is  able 
to  confirm  that  the  residues  determined 
in  the  primary  method  (proposed 
enforcement  method  (Method  No.  AU/ 
95R/05),  a  common  moiety  method  and 
determining  all  residues  (parent  plus 
metabolites)  containing  the  2- 
(thfluoromethyl)  benzoic  acid  moiety) 
were  derived  from  flutolanil. 

4.  Storage  stability  data  for  residues  of 
flutolanil  and  representative  metabolites 
in/on  potatoes  and  potato  processed 
commodities  during  &t>zen  storage. 

5.  Storage  stability  data  related  to  an 
already-submitted  study  concerning  the 
uptake  of  residues  in  crops  irrigated 
with  water  drained  from  treated  rice 
fields,  specifically  for  residues  of 
flutolanil  and  representative  metabolites 
in/on  irrigated  cotton,  turnips,  and 
soybeans  for  a  period  of  up  to  426  days. 

6.  An  additional  poultry  feeding  study 
in  which  the  dose  levels  exceed  those 
used  in  previously  submitted  studies. 


V.  Conclusion 

Therefore,  the  tolerance  is  established 
for  residues  of  flutolanil,  N-(3-(l- 
methylethoxy)phenyl)-2- 
(trifluoromethyl)benzamide  and 
metabolites  converted  to  2- 
(trifluoromethyl)  benzoic  acid, 
calculated  as  flutolanil,  in  or  on  the  raw 
agricultural  commodities  potatoes  at 
0.20  part  per  million  ppm,  rice,  grain  at 
7.0  ppm,  rice,  straw  at  10.0  ppm,  and  in 
or  on  the  processed  food  commodities 
potato,  wet  peel  at  0.3  ppm,  rice,  hulls 
at  25.0  ppm,  and  rice  bran  at  10.0  ppm^ 

VI.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996.  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  bora  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensiue  proper  receipt  by  EPA, 
you  must  identify  docket  control 
number  OPP-301094  in  the  subject  line 
on  the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  April  23,  2001. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 


information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  yoiu  written  request  to:  Office  of 
the  Hearing  Clerk  (1900),  Environmental 
Protection  Agency,  1 200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460.  You 
may  also  deliver  your  request  to  the 
Office  of  the  Hearing  Clerk  in  Rm.  C400, 
Waterside  Mall,  401  M  St.,  SW., 
Washington,  DC  20460.  The  Office  of 
the  Hearing  Clerk  is  open  from  8  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Office  of  the  Hearing 
Clerk  is  (202)  260-4865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch.  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M.  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  pilrpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  Hollins.  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VI. A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  youi 
copies,  identified  by  docket  control 
number  OPP-301094,  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Enviroiunental 
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Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460.  In 
person  or  by  courier,  bring  a  copy  to  the 
location  of  the  PERIB  described  in  Unit 
I.B.2.  You  may  also  send  an  electronic 
copy  of  yoiu  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCH 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  enayption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  file 
format  or  ASCII  file  format.  Do  not 
include  any  CBI  in  your  electronic  copy. 
You  may  also  subnut  an  electronic  copy 
of  your  request  at  many  Federal 
Depository  Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
imcontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  maimer  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Vn.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  a  tolerance 
under  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866.  entitied  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4,  1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  imder  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
tmfunded  mandate  as  described  luider 
Tide  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104-4).  Nor  does  it  require  any 
prior  consultation  as  specified  by 


Executive  Order  13084,  entitied 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (63  FR 
27655,  May  19,  1998);  special 
considerations  as  required  by  Executive 
Order  12898,  entitied  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  require  OMB  review  or  any 
Agency  action  under  Executive  Order 
13045,  entitied  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks  (62  FR  19885,  April  23. 
1997).  This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voliuitary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  FFDCA  section  408(d),  such  as 
the  tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regidatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255.  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accoxmtable  process 
to  ensiue  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regidations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
govenunent  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directiy  regulates  growers,  food 
processors,  food  handlers  and  food 


retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 

Vm.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultiu^  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  December  15,  2000. 

Peter  Caulkins, 

Acting  Director,  Registration  Division.  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  1  is 
amended  as  follows: 

PART  180— AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321{q),  (346a)  and 
371. 

2.  Section  180.484  is  amended  by 
alphabetically  adding  commodities  to 
the  table  in  paragraph  (a)(1)  to  read  as 
follows: 

§180.484    Rutdanil,  N-<3-(1- 
inethyl«thoxy)pheny1>-2H[trmuorom«thyl) 
benzamide;  tolerances  for  residues. 

(a)(1)  General  *     *     * 
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Commodity 


Parts  per  milKon 


Potato 

Potato,  wet  peel 

Rice,  txan  

Rice,  grain  — 

Rice,  huNs  

Rice,  straw  


0.20 
0.30 

10.0 

7.0 

25.0 

10.0 


[FR  Doc.  01-2047  Filed  2-16-01;  8:45  am) 

■LLMQ  cone  WM-60-S 

ENVIRONMENTAL  PROTECTION 
iM3ENCY 

40CFRPwt180 
[OPP-301096;  FRL-6762-1] 
RIN2070-AB78 

DhiMttiylpolysiloxiM;  Toteranc* 
ExMnplion 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  regulation  am«ids  an 
existing  exemption  from  the 
requirement  of  a  tolerance  for  residues 
of  dimethylpolysiloxane;  when  used  as 
an  inert  ingredient  in  or  on  growing 
crops,  and  when  applied  to  raw 
agricultiual  commodities  after  harvest. 
Wacker  Silicones  Corporation, 
submitted  a  petition  to  EPA  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act, 
as  amended  by  the  Food  Quality 
Protection  Act  of  1996  requesting  an 
exemption  from  the  requirement  of  a 
toloance.  This  regulation  eliminates  the 
need  to  establish  a  maximum 
permissible  level  for  residues  of 
dimethylpolysiloxane. 

DATES:  This  regulation  is  effective 
Febniary  20,  2001.  Objections  and 
requests  for  hearings,  identified  by 
docket  control  number  OPP-301096, 
must  be  received  by  EPA  on  or  before 
April  23,  2001. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  Vm.  of  the 
SUPPI.EMENTARY  MFORMATION.  To  ensure 
proper  receipt  by  EPA,  yoiu  objections 
and  bearing  requests  must  identify 
docket  control  number  OPP-3Q1096  in 
the  subject  line  on  the  first  page  of  your 
response. 


FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Indira  Gairola,  Registration 
Division  (7505C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460,  telephone 
number:  (703)  308-6379  and  e-mail 
address:  gairola.indira@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufactiuer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Categories 

NAICS 
uxies 

Examples  of  polen- 

tialy  affected 

entities 

Industry 

111 
112 
311 
3253? 

Crop  production 
Animal  production 
Food  manufacturing 
Pesticirtn  marurfac- 
turing 

This  listing  is  not  intended  to  be 
exhaxistive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
afiiscted  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electmnically.  You  may  obtain 
electronic  copies  of  this  dociunent,  and 
certain  other  related  dociunents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 


"Laws  and  RegiUations,"  "Regulations 
and  Proposed  Rules,  "  and  then  look  up 
the  entry  for  this  document  under  the  " 
Federal  Register — ^Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this' 
action  imder  docket  control  number 
OPP-301096.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
'  the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  dociunents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  «2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

n.  Backgronnd  and  Statutory  Findings 

In  the  Federal  Register  of  September 
13,  2000  (65  FR  55240)  (FRL-6738-2), 
EPA  issued  a  notice  pursuant  to  section 
408  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA).  21  U.S.C.  346a, 
as  amended  by  the  Food  Quality 
Protection  Act  (FQPA)  (Public  Law  104- 
1 70)  annoimcing  the  filing  of  a  pesticide 
petition  (PP  5E4430)  by  Wacker 
Silicones  Corporation,  3301  Sutton 
Road,  Adrian,  Michigan  49221-9397. 
This  notice  included  a  siunmary  of  the 
petition  prepared  by  the  petitioner. 
There  were  no  comments  received  in 
response  to  the  notice  of  filing. 

The  petition  requested  that  40  CFR 
180.1001(c),  be  amended  by  revising  an 
exemption  &t>m  the  requirement  of  a 
tolerance  for  residues  of 
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II 


dimethylpolysiloxane;  CAS  Reg.  No. 
53148-62-9 

Section  408(c)(2)(A){i)  of  the  FFDCA 
allows  EPA  to  establish  an  exemption 
ft'om  the  requirement  for  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(c)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  ft'om 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information.  "This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  an  exemption 
from  the  requirement  of  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  tram  aggregate 
exposure  to  the  pesticide  chemical 
residue..."  and  specifies  factors  EPA  is 
to  consider  in  establishing  an 
exemption. 

in.  Inert  Ingredient  Definition 

Inert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as  defined 
in  40  CFR  153.125  and  include,  but  are 
not  limited  to,  the  following  types  of 
ingredients  (except  when  they  have  a 
pesticidal  efficacy  of  their  own): 
Solvents  such  as  alcohols  and 
hydrocarbons:  surfactants  such  as 
polyoxyethylene  pol)miers  and  fatty 
acids;  carriers  such  as  clay  and 
diatomaceous  earth;  thickeners  such  as 
carrageenan  and  modified  cellulose; 
wetting,  spreading,  and  dispersing 
agents;  propellants  in  aerosol 
dispensers;  microencapsulating  agents; 
and  emulsifiers.  The  term  "inert"  is  not 
intended  to  imply  nontoxicity:  the 
ingredient  may  or  may  not  be 
chemically  active.  Generally,  EPA  has 
exempted  inert  ingredients  fttim  the 
requirement  of  a  tolerance  based  on  the 
low  toxicity  of  the  individual  inert 
ingredients. 

IV.  Risk  Assessment  and  Statutory 
Findings 

1 1  EPA  establishes  exemptions  from  the 
requirement  of  a  tolerance  only  in  those 
cases  where  it  can  be  clearly 
demonstrated  that  the  risks  bom 
aggregate  exposure  to  pesticide 
chemical  residues  under  reasonably 
foreseeable  circumstances  will  pose  no 
appreciable  risks  to  hiunan  health.  In 
order  to  determine  the  risks  from 
aggregate  exposure  to  pesticide  inert 


ingredients,  the  Agency  considers  the 
toxicity  of  the  inert  in  conjunction  with 
possible  exposiue  to  residues  of  the 
inert  ingredient  through  food,  drinking 
water,  and  through  other  exposures  that 
occvu  as  a  resvdt  of  pesticide  use  in 
residential  settings.  If  EPA  is  able  to 
determine  that  a  finite  tolerance  is  not 
necessary  to  ensure  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
inert  ingredient,  an  exemption  fitjm  the 
requirement  of  a  tolerance  may  be 
established. 

Consistent  with  section  408(b)(2)(D) 
of  FFDCA,  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action  and  considered  its  validity, 
completeness  and  reliability  and  the 
relationship  of  this  information  to 
human  risk.  EPA  has  also  considered 
available  information  concerning  the 
variability  of  the  sensitivities  of  major 
identifiable  subgroups  of  consumers, 
including  infants  and  children.  In  the 
case  of  certain  chemical  substances  that 
are  defined  as  polymers,  the  Agency  has 
established  a  set  of  criteria  to  identify 
categories  of  polymers  that  should 
present  minimal  or  no  risk.  The 
definition  of  a  polymer  is  given  in  40 
CFR  723.250(b).  The  following 
exclusion  criteria  for  identifying  these 
low  risk  polymers  are  described  in  40 
CFR  72J.250(d). 

1.  The  polymer, 
dimethylpolysiloxane,  is  not  a  cationic 
poljTner  nor  is  it  reasonably  anticipated 
to  become  a  cationic  polymer  in  a 
natural  aquatic  environment. 

2.  Dimethylpolysiloxane  does  contain 
as  an  integral  part  of  its  composition  the 
atomic  elements  carbon,  hydrogen,  and 
oxygen. 

3.  Dimethylpolysiloxane  does  not 
contain  as  an  integral  part  of  its 
composition,  except  as  impurities,  any 
element  other  than  those  listed  in  40 
CFR  723.250(d)(2)(ii). 

4.  Dimethylpolysiloxane  is  neither 
designed  nor  can  it  be  reasonably 
anticipated  to  substantially  degrade, 
decompose,  or  depolymerize. 

5.  Dimethylpolysiloxane  is  not 
manufactiued  or  imported  from 
monomers  and/or  reactants  that  are 
already  included  on  the  TSCA  Chemical 
Substance  Inventory  or  manufactured 
under  an  applicable  TSCA  section  5 
exemption. 

6.  Dimethylpolysiloxane  is  not  a 
water  absorbing  polymer  with  a  number 
average  molecular  weight  (MW)  greater 
than  or  equal  to  10,000  daltons. 

Additionally,  the  polymer, 
dimethylpolysiloxane,  also  meets  as 
required  the  following  exemption 
criteria  specified  in  40  CFR  723.250(e). 


7.  The  polymer's  number  average 
molecular  weight  (MW)  of  6.800  is 
greater  than  1.000  and  less  than  10.000 
daltons.  The  polymer  contains  less  than 
10%  oligomeric  material  below  MW  500 
and  less  than  25%  oligomeric  material 
below  MW  1.000.  and  the  polymer  does 
not  contain  any  reactive  fimctional 
groups. 

Thus,  dimethylpolysiloxane  meets  all 
the  criteria  for  a  polymer  to  be 
considered  low  risk  under  40  CFR 
723.250.  Based  on  its  conformance  to 
the  above  criteria,  no  mammalian 
toxicity  is  anticipated  from  dietary, 
inhalation,  or  dermal  exposure  to 
dimethylpolysiloxane. 

V.  Aggregate  Exposures 

For  the  purposes  of  assessing 
potential  exposure  under  this 
exemption,  EPA  considered  that 
dimetiiylpolysiloxane  could  be  present 
in  all  raw  and  processed  agricultural 
commodities  and  drinking  water,  and 
that  non-occupational  non-dietary 
exposure  was  possible.  The  number 
average  MW  of  dimethylpolysiloxane  is 
6,800  daltons.  Generally,  a  polymer  of 
this  size  would  be  poorly  absorbed 
through  the  intact  gastrointestinal  tract 
or  through  intact  human  skin.  Since 
dimethylpolysiloxane  conforms  to  the 
criteria  that  identify  a  low  risk  polymer, 
there  are  no  concerns  for  risks 
associated  with  any  potential  exposure 
scenarios  that  are  reasonably 
foreseeable.  The  Agency  has  determined 
that  a  tolerance  is  not  necessary  to 
protect  the  public  health. 

VI.  Cumulative  Effects 

Section  408  (b)(2)(D)(v)  of  FFDCA 
requires  that,  when  considering  whether 
to  establish,  modiiy,  or  revoke  a 
tolerance  or  tolerance  exemption,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  chemical's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
The  Agency  has  not  made  any 
conclusions  as  to  whether  or  not    • 
dimethylpolysiloxane  shares  a  conunon 
mechanism  of  toxicity  with  any  other 
chemicals.  However, 
dimethylpolysiloxane  conforms  to  the 
criteria  that  identify  a  low  risk  polymer. 
Due  to  the  expected  lack  of  toxicity 
based  on  the  above  conformance,  the 
Agency  has  determined  that  a 
cumulative  risk  assessment  is  not 
necessary. 

Vn.  Determination  of  Safiety  for  U.S. 
Population 

Based  on  the  conformance  to  the 
criteria  used  to  identify  a  low  risk 
polymer,  EPA  concludes  that  there  is  a 
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reasonable  certainty  of  no  harm  to  the 
U.S.  population  from  aggregate  exposure 
to  residues  of  dimethylpolysiloxane. 

Vm.  Determination  of  Safety  for  Infants 
and  Children 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
prenatal  and  postnatal  toxicity  and  the 
completeness  of  the  data  base  unless 
EPA  concludes  that  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  Due  to  the  expected  low 
toxicity  of  dimethylpolysiloxane,  EPA 
has  not  used  a  safety  &ctor  analysis  to 
assess  the  risk.  For  the  same  reasons  the 
additional  tenfold  safety  factor  is 
unnecessary. 

EL  Other  Considerations 

A.  Endocrine  Diswptors 

There  is  no  available  evidence  that 
dimethylpolysiloxane  is  an  endocrine 
disrupter. 

B.  Existing  Exemptions  from  a 
Tolerance 

Currently,  dimethylpolysiloxane  (as 
defined  in  21  CFR  173.340)  is  exempted 
bom  the  requirement  of  a  tolerance 
undOT  40  CFR  180.1001(c). 

C.  Analytical  Enforcement  Methodology 

An  analytical  method  is  not  required 
for  enforcement  purposes  since  the 
Agency  is  establishing  an  exemption 
from  the  requirement  of  a  tolerance 
writhout  any  nimierical  limitation. 

D.  International  Tolerances 

The  Agency  is  not  aware  of  any 
country  requiring  a  tolerance  for 
dimethylpolysiloxane  nor  have  any 
CODEX  Maximum  Residue  Levels 
(MRLs)  been  established  for  any  food 
crops  at  this  time. 

X.  Cancliision 

Accordingly,  EPA  finds  that 
exempting  residues  of 
dimethylpolysiloxane  from  the 
requirement  of  a  tolerance  will  be  safe. 

XL  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA.  as 
amended  by  the  FQPA,  any  pmson  may 
file  an  objection  to  any  aspect  of  this 
regidation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  will 
continue  to  use  those  procedures,  with 


appropriate  adjustments,  imtil  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  control 
number  OPP-301096  in  the  subject  line 
on  the  first  page  of  yova  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  April  23,  2001. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  merited 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  vrritten  request  to:  Office  of 
the  Hearing  Clerk  (1900),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington.  DC  20460.  You 
may  also  deliver  your  request  to  the 
Office  of  the  Hearing  Clerk  in  Rm. 
M3708,  Waterside  Mall,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460.  The  Office  of  the  Hearing 
Clmk  is  open  from  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Office  of  the  Hearing  Clerk  is  (202)  260- 
4865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accoimting  Operations  Branch.  Office 


of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697.  by  e-mail  at 

tompkins.jim@epa.gov.  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency.  1200  Pennsylvania 
Ave,.  NW.,  Washington.  DC  20460. 

If  you  woidd  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  Hollins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave..  NW..  Washington,  DC  20460. 

3.  Copies  for  the  L>ocket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  Vm.A..  you  shoidd  also  send  a 
copy  of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  LB. 2.  Mail  your 
copies,  identified  by  docket  control 
number  OPP-301096,  to:  Public 
Information  and  Records  Integrify 
Branch,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460.  hi 
person  or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.2.  You  may  also  send  an  electronic 
copy  of  yoxir  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCn  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
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mcontested  claims  or  facts  to  the 
ijontrary;  and  resolution  of  the  factual 
issues{s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Xn.  Regulatory  Assessment 
Requirements 

I  This  final  rule  establishes  an 
'exemption  from  the  tolerance 
requirement  imder  FFDCA  section 
408(d)  in  response  to  a  petition 
submitted  to  the  Agency.  The  Office  of 
Management  and  Budget  (0MB)  has 
exempted  these  types  of  actions  from 
review  under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
flevieiv(58  FR  51735,  October  4, 1993). 
This  final  rule  does  not  contain  any 
information  collections  subject  to  OMB 
approval  imder  the  Paperwork 
Reduction  Act  (PRA).  44  U.S.C.  3501  et 
seq.,  or  impose  any  enforceable  duty  or 
contain  any  unfunded  mandate  as 
described  under  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
(Public  Law  104-4).  Nor  does  it  require 
any  prior  consultation  as  specified  by 
Executive  Order  13084,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (63  FR 
27655,  May  19,  1998);  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  require  OMB  review  or  any 
Agency  action  under  Executive  Order 
13045,  entitled  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks  (62  FR  19885,  April  23, 
1997).  This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  volimtary 
consensus  standards  piu^uant  to  section 
12(d)  of  the  National  Technology 


Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
imder  FFDCA  section  408(d),  such  as 
the  exemption  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regidatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accoimtable  process 
to  ensiue  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications.  " 
"Policies  that  have  federalism 
implications  "  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regidates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 

Xm.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 


Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  nde  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subiects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  January  8,  2001. 

James  Jones. 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q).  346(a]  and 
371. 

2.  In  §  180.1001,  the  table  in 
paragraph  (c)  is  amended  by  revising  the 
following  inert  ingredient 
"Dimethylpolysiloxane"  to  read  as 
follows: 

§180.1001    Exemptions  from  ttie 
requirement  of  a  tolerance. 

***** 

(c)*  •  * 


Inert  ingredients 


Umits 


Uses 


dimethylpolysiloxane  minimum  number  average  molecular  weight 
(in  amu)  6,800  (CAS  Reg.  No.  63148-62-9) 


Defoaming  agent 


(FR  Doc.  01-2180  Filed  2-16-00;  8:45  a.m.] 
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DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

49  CFR  Part  1002 

[5TB  Ex  Parts  No.  542  <Sut>-No.  7)] 

Regulations  Governing  Fees  for 
Services  Performed  in  Connection 
WKh  Licensing  and  Related  Services— 
2001  Update 

AGENCY:  Surface  Transportation  Board, 

DOT. 

ACTION:  Final  rules. 

summary:  The  Board  adopts  its  2001 
User  Fee  Update  and  revises  its  fee 
schedule  at  this  time  to  recover  the  costs 
associated  with  the  January  2001 
Government  salary  increases. 
EFFECTIVE  DATE:  These  rules  are  effective 
March  22,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  T.  Groves,  (202)  565-1551,  or 
Anne  Quinlan,  (202)  565-1727.  [TDD 
for  the  hearing  impaired:  1-800-877- 
8339.) 

SUPPLEMENTARY  INFORMATION:  The 
Board's  regulations  in  49  CFR  1001.3 
require  the  Board's  user  fee  schedule  to 
be  updated  annually.  The  Board's 
reg\Uation  at  49  CFR  1002.3(a)  provides 
that  the  entire  fee  schedule  or  selected 
fees  can  be  modified  more  than  once  a 
year,  if  necessary.  The  Board's  fees  are 
revised  based  on  the  cost  study  formula 
set  forth  at  49  CFR  1002.3(d).  Also,  in 
some  previous  years,  selected  fees  were 
modified  to  reflect  new  cost  study  data 
or  changes  in  agency  fee  policy. 

Because  Board  employees  received  a 
salary  increase  of  3.81%  in  January 
2001,  we  are  updating  our  user  fees  to 
recover  the  increased  personnel  costs. 
With  certain  exceptions,  all  fees  will  be 
updated  based  on  our  cost  formula 
contained  in  49  CFR  1002.3(d). 

The  fee  increases  involved  here  result 
only  bom  the  mechanical  application  of 
the  update  formula  in  49  CFR  1002.3(d). 
which  was  adopted  through  notice  and 
comment  procedures  in  Regulations 


Governing  Fees  for  Services — 1 987 
Update.  4  I.C.C.2d  137  (1987).  In 
addition,  no  new  fees  are  being 
proposed  in  this  proceeding.  Therefore, 
we  find  that  notice  and  comment  are 
unnecessary  for  this  proceeding.  See 
Regulations  Governing  Fees  For 
Services— 1990  Update.  7  I.C.C.2d  3 
(1990);  Regulations  Governing  Fees  For 
Services— 1991  Update.  8  I.C.C.2d  13 
(1991);  and  Regulations  Governing  Fees 
For  Services— 1993  Update.  9  I.C.C.2d 
855  (1993). 

We  conclude  that  the  fee  changes 
adopted  here  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  the 
Board's  regulations  provide  for  waiver 
of  filing  fees  for  those  entities  that  can 
make  the  required  showing  of  financial 
hardship. 

Additional  information  is  contained 
in  the  Board's  decision.  To  obtain  a 
copy  of  the  full  decision,  write,  call,  or 
pick  up  in  person  from  Da-to-Da  Office 
Solutions,  Suite  405,  Siuiace 
Transportation  Board.  1925  K  Street, 
NW.,  Washington,  DC  20423-0001. 
Telephone:  (202)  466-5530.  (Assistance 
for  the  hearing  impaired  is  available 
through  TDD  services  1-800-877-8339.) 

List  of  Subjects  in  49  CFR  Part  1002 

Administrative  practice  and 
procedure.  Common  carriers.  Freedom 
of  information,  User  fees. 

Decided:  February  12,  2001. 

By  the  Board,  Chairman  Morgan,  Vice 
Chairman  Clybiun.  and  Commissioner 
Burkes. 

Vernon  A.  Williams, 
Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  title  49,  chapter  X,  part  1002, 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  1002— ^ES 

1.  The  authority  citation  for  part  1002 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  5S2(a)(4)(A)  and  553; 
31  U.S.C.  9701  and  49  U.S.C.  721(a). 


2.  Section  1002.1  is  amended  by 
revising  paragraphs  (b),  (c),  and  (e)(1) 
and  the  table  in  paragraph  (f)(6)  to  read 
as  follows: 

§  1002.1     Fees  for  record  search,  review, 
copying,  certification,  and  related  services. 

***** 

(b)  Service  involved  in  examination  of 
tariflFs  or  schedules  for  preparation  of 
certified  copies  of  tariffs  or  schedules  or 
extracts  therefrom  at  the  rate  of  $29.00 
per  hour. 

(c)  Service  involved  in  checking 
records  to  be  certified  to  determine 
authenticity,  including  clerical  work, 
etc.,  incidental  thereto,  at  the  rate  of 
$20.00  per  hour. 
***** 

(e)*  *  * 

(1)  A  fee  of  $51.00  per  hour  for 
professional  staff  time  will  be  charged 
when  it  is  required  to  fulfill  a  request 
for  AD?  data. 


(f)*   *   * 
(6)  *  •   * 


Grade 


GS-1  

GS-2 

GS-3 

GS-4 

GS-5 

GS-6 

GS-7 

GS-8 

GS-9 

GS-10 

GS-11  

GS-12 

GS-13 

GS-14 

GS-1 5  and  over 


Rate 


$8.52 
9.28 
10.46 
11.74 
13.14 
14.64 
16.27 
18.02 
19.90 
21.92 
24.08 
28.87 
34.33 
40.56 
47.71 


3.  In  §  1002.2,  paragraph  (f)  is  revised 
as  follows: 

§1002.2    Filing  fees. 

(a)*  *  * 

(f)  Schedule  of  filing  fees. 


Part  I:  Non-Rail  Applications  or  Proceedings  to  Enter  Upon  a  Particular  Financial  Transaction  or  Joint  Arrangement- 

(1)  An  application  for  the  pooling  or  division  of  traffic  

(2)  An  application  involving  ttie  purchase,  lease,  consolidation,  nterger,  or  acquisition  of  control  rt  a 
sengers  under  49  U.S.C.  14303 ^^ 

(3)  An  application  for  approval  of  a  non-rail  rate  association  agreenrwnt.  49  U.S.C.  13703  "!"""!"!!!"!!!. 

(4)  An  application  for  approval  of  an  amendment  to  a  non-rail  rate  assodation  agreement: 

(i)  Significant  amendment 

(ii)  Minor  amendment  :!!.."!!"!""!!"!"!!!!!""!!!!" 

(5)  An  application  for  temporary  authority  to  operate  a  motor  earner  of  passengers  49  U.S.C.  T4303(i)"""" 

(6)  A  notice  of  exemption  for  transaction  within  a  motor  passenger  corporate  family  that  does  not  result  in  adverse  chariges 
in  sen^ice  levels,  significant  operational  changes,  or  a  change  in  the  competitive  balance  with  motor  passenger  earners 
outside  the  corporate  family  

(7)-(10)  [Resen/ed]  

'art  II:  Rail  Ucensing  Proceedings  other  than  Abandonnwnt  or  Discontinuance  Proceedings: 

(11)(i)  An  application  for  a  certificate  authorizing  the  extension,  acquisition,  or  operation  of  lines  of  railroad.  49  U.S.C. 
10901   
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Type  of  proceeding 


Fee 


Oi)  Notice  of  exemption  under  49  CFR  1150.31-1150.35 " 

(ili)  Petition  for  exemption  under  49  U.S.C.  10502  ""."!!!!!!"!"!!!!!."!."!!""."!!""""" 

(12)(i)  An  application  involving  the  construction  of  a  rail  line  """".".*"!!!!!"!!1"!!!!!!!."!Z""""!" 

(ii)  A  notice  of  exemption  Involving  constmction  of  a  rail  line  under  49  CFR  1150.36 !!!!!!!!!!!!"!!!!!!! 

(ili)  A  petition  for  exemption  under  49  U.S.C.  10502  involving  constmction  of  a  rail  line  ..."!""""".""." 

(13)  A  Feeder  Line  Development  Program  application  filed  under  49  U.S.C.  10907(b)(1  j(A)(i)  or  10907(b)(1)(A)(ii)  "!!!!!  " 

(14)(i)  An  application  of  a  class  II  or  class  III  earner  to  acquire  an  extended  or  additional  rail  line  under  49  U  S  C  10902  "" 

(ii)  IMotice  of  exemption  under  49  CFR  1150.41-1150.45 

(iii)  Petition  for  exemption  under  49  U.S.C.  10502  relating  to  an  exemption  from  the  provisions  of  49  U.s!c.  10902  "!!!!!!!!!!!! 

(15)  A  notice  of  a  modified  certificate  of  put>lic  convenience  and  necessity  under  49  CFR  1 150  21-1 150  24 

(16)-(20)  [Resen/ed]  

»art  III:  Rail  Abandonment  or  Discontinuance  of  Transportation  Sen^ices  Pnx:eedings: 

(21)(i)  An  application  for  authority  to  abandon  all  or  a  portion  of  a  line  of  railroad  or  discontinue  operation  thereof  filed  by  a 
railroad  (except  applications  filed  by  Consolidated  Rail  Corporation  pursuant  to  the  Northeast  Rail  Service  Act  [Subtitle  E 
of  Titie  XI  of  Pub.  L.  97-35],  bankrupt  railroads,  or  exempt  abandonments) 

(ii)  Notice  of  an  exempt  abandonment  or  discontinuance  under  49  CFR  1 152.50 

(iii)  A  petition  for  exemption  under  49  U.S.C.  10502 ..."!!!!l"!!!!!."!""!!"!.""!!!..."!r" 

(22)  An  application  for  authority  to  abandon  all  or  a  portion  of  a  line  of  a  railroad  or  operation  ttierecrf  fiied  by  Co^^ 
Rail  Corporation  pursuant  to  Northeast  Rail  Service  Act 

(23)  Abandonments  filed  by  bankrupt  railroads  ^."!!!!!!!I!!!!!!!!!!^!!!!" 

(24)  A  request  for  waiver  of  filing  requirements  for  abandonnwnt  application  proceedings  ."!!"!!."!!!!!""."!!"!!!!!!!!!.! 

(25)  An  offer  of  financial  assistance  under  49  U.S.C.  10904  relating  to  the  purchase  of  or  subsidy  for  a  ril  liro  proix»ed 
for  abandonment 

(26)  A  request  to  set  terms  and  conditions  for  the  sale  of  or  subskly  for  a  rail  Hne  proposed  to  be  abandoned  ......... .. 

(27)  A  request  for  a  trail  use  condition  in  an  abandonment  proceeding  under  16  U.S.C  1247(d) 
(28)-(35)  [Reserved]  

•art  IV:  Rail  Applkations  to  Enter  Upon  a  Particular  Financial  Transaction  or  Joint  Anangement: 

(36)  An  application  for  use  of  terminal  facilities  or  other  applications  under  49  U.S.C.  11 102 

(37)  An  application  for  the  pooling  or  division  of  traffic.  49  U.S.C  11322  .."""""!"""""""""""" 

(38)  An  application  for  two  or  more  carriers  to  consolidate  or  merge  their  properties  or  franchises  (or  a  part  thereoio  irito 
one  corporation  for  ownership,  management,  and  operation  of  the  properties  previously  in  separate  ownership.  49  U.S.C. 
11324: 

(i)  Major  transaction 

(ii)  Significant  transaction  1"...."™!."!1."!!!"!."""."!."I!.."!."!!!".". 

(iii)  Minor  transaction  !.!."!"!!!..""""!!!'!!!"!"."!" 

(iv)  Notice  of  an  exempt  transaction  under  49  CFR  1180.2(d) "!""!»l."!!!r.!"!!!l"!Z!."!I!I!!!!!l"!!!."!!."!!!' 

(v)  Responsive  applrcatioa  '  " 

(vi)  Petition  for  exemption  under  49  U.S.C.  10502 ■■'■■■"'''"'"'"^^^^ 

(39)  An  application  of  a  non-carrier  to  acquire  eontox)!  of  two  or  more  carriers  through  ovmership  of  stock  or  otherwise  49 
U.S.C.  11324: 

(i)  Major  ta^nsaction 

(ii)  Significant  transaction  ""!"""."!!!! 

(iii)  Minor  transaction  ....""^^Z^'"^^"""^". 

(iv)  A  notice  of  an  exempt  transaction  under  49  CFR  1180.2(d)  "^^'"^^^^^""'"'"'"^^^^^^ 

(v)  Responsive  applk»tion  1."!.."!!" 

(vi)  Petition  for  exemption  under  49  U.S.C.  10502 "''"'^"^^'"'""'"^^^^ 

(40)  An  application  to  acquire  trackage  rights  over,  joint  ownership  in,  or  joint  use  of  any  railroad  lines  owned  and  operated 
by  any  other  carrier  and  terminals  incidental  thereto.  49  U.S.C.  1 1324: 

(i)  Major  transaction .^. 

(ii)  Significant  transaction  !..".!"""!"""."".!!!!!!!" 

(iii)  Minor  transaction  "I!!!"!.."!"."!!" 

(iv)  Notice  of  an  exempt  transaction  under  49  CFR  1180.2(d)  

(v)  Responsive  application  .L1.."!1"!!.."!!.!1"."1"!.".I.  .."^ . 

(vi)  Petition  for  exemption  under  49  U.S.C.  10502 """""""""""!."""""""""""""""""" 

(41)  An  applrcatkxi  of  a  earner  or  carriers  to  purchase,  lease,  or  contract  to  operate  the  properties  of  another,  or  to  acquire 
conbol  of  another  by  purchase  of  stock  or  otherwise.  49  U.S.C.  1 1324: 

(i)  Major  transaction 

(ii)  Significant  transaction  "...!"!!!!."!!!."".". 
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Type  of  proceeding 


(iii)  Minor  transaction 

(iv)  Hofkx  of  an  exempt  transaction  under  49  CFR  1180.2(d)  

(v)  Responsive  application  

(vi)  Petition  for  exemption  under  49  U.S.C.  10502 

(42)  Notice  of  a  joint  project  involving  relocation  of  a  rail  line  under  49  CFR  1180.2(d)(5)  

(43)  An  application  for  approval  of  a  rail  rate  association  agreement.  49  U.S.C.  10706  

(44)  An  application  for  approval  of  an  amendment  to  a  rail  rate  association  agreement.  49  U.S.C.  10706: 

(i)  Significant  amendment • 

(ii)  Minor  amendment  

(45)  An  application  for  authority  to  hold  a  position  as  officer  or  director  under  49  U.S.C.  11328 

(46)  A  petition  for  exemption  under  49  U.S.C.  10502  (other  than  a  rulemaking)  filed  by  rail  carrier  not  othenwise  covered  .... 

(47)  National  Railroad  Passenger  Corporation  (Amtrak)  conveyance  proceeding  under  45  U.S.C.  562  

(48)  Natiorwl  Railroad  Passenger  Corporation  (Amtrak)  compensatkxt  proceeding  under  Section  402(a)  of  the  Rail  Pas- 
senger ServKe  Act 

(49)-(55)  [Resen/ed] 
Pan  V:  Formal  Proceedings: 

(56)  A  formal  complaint  alleging  unlawful  rates  or  practk»s  of  earners: 

(i)  A  fomial  complaint  filed  under  the  coal  rate  guidelines  (Stand-Atone  Cost  Methodology)  alleging  unlawful  rates  and/or 

practices  of  rail  carriers  under  49  U.S.C.  10704(c)(1)  

(ii)  All  ottier  formal  complaints  (except  competitive  access  complaints  

{m)  Competitive  access  complaints 

(57)  A  complaint  seeking  or  a  petition  requesting  institution  of  an  investigation  seeking  tf»e  prescription  or  diviston  of  joint 
rates  or  charges.  49  U.S.C.  10705 

(58)  A  petitton  for  declaratory  order 

(i)  A  petition  for  declaratory  order  involving  a  dl^xite  over  an  existing  rate  or  practice  which  is  comparable  to  a  complaint 

proceeding  " ^ 

(ii)  All  ott»r  petittons  for  declaratory  order 

(59)  An  applkation  for  shipper  antitmst  immunity.  49  U.S.C.  10706(a)(5)(A) 

(60)  Latxjr  arbitration  proceedings  

(61)  Appeals  to  a  Suriace  Transportation  Board  decision  and  petitions  to  revoke  an  exemption  pursuant  to  49  U.S.C. 
10502(d) 

(62)  Motor  canier  undercharge  proceedings 

(63)-(75)  [Reserved] 

Part  VI:  Informal  Proceedings: 

(76)  An  appltoatkxi  for  authority  to  establish  released  value  rates  or  ratings  for  motor  carriers  and  freight  forwarders  of 
househoW  goods  under  49  U.S.C.  14706 

(77)  An  application  for  special  permission  for  short  notice  or  the  waiver  of  other  tariff  publishitig  requirements 

(78)  (i)  The  tiling  of  tariffs,  inckjding  supplements,  or  contract  summaries  (per  page)  ($17  minimum  charge)  

(y)  Tariffs  transmitted  by  fax  (per  page) 

(79)  Special  docket  appltoations  from  rail  and  water  carriers: 

(i)  ApplKatior^  involving  $25,000  or  less 

(ii)  Applications  involving  over  $25,000 

(80)  Informal  complaint  about  rail  rate  appltoations 

(81)  Tariff  reconciliation  petitions  from  nrwtor  comrTKxi  carriers:. 

(i)  Petitions  involving  $25,000  or  less  

(ii)  Petitions  involving  over  $25,000  ._ _ - 

(82)  Request  for  a  determination  of  the  applicabiily  or  reasonableness  of  motor  carrier  rates  under  49  U.S.C.  13710(a)(2) 
and  (3) 

(83)  Filing  of  documents  tor  recordation.  49  U.S.C.  11301  and  49  CFR  1177.3(c).  (per  document) 

(84)  Informal  opinions  about  rate  applnattons  (all  modes) 

(85)  A  railroad  accounting  interpretation 

(86)  An  operational  interpretation 

(87)  Art>itiBtion  of  Certain  Disputes  Subiect  to  the  Statutory  JurisdKtion  of  the  Surface  Transportation  Board  under  49  CFR 
1108: 

(i)Compiair* 

(ii)  Answer  (per  defendant).  Unless  Declining  to  Submit 

(m)  Third  Party  Complaint 

(iv)  Third  Party  Answer  (per  defendant),  Unless  Declining  to  Any  Artsitration  

(v)  Appeals  of  Art}itration  Decisions  or  Petitions  to  Modify  or  Vacate  an  AriOitration  Award  

(88)-(95)  [Reserved] 
Part  VII:  Sendees: 

(96)  Messenger  delivery  of  decisk>n  to  a  railroad  carrier's  Washington,  DC,  agent  (per  delivery) 

(97)  Request  for  service  or  pleading  list  for  (per  list)  

(98)(i)  Processing  tt\e  paperworit  related  to  a  request  for  the  Carioad  Wayt)ill  Sample  to  be  used  In  a  Surface  Transpor- 
tation Board  or  State  proceeding  that  does  not  require  a  Federal  Register  notice  

(ii)  Processing  the  paperwori<  related  to  a  request  for  Carload  Waybill  Sample  to  be  used  for  reasons  ottier  tfuin  a  Surface 

Transportation  Board  or  State  proceeding  that  requires  a  Federal  Register  notice  

(99)(i)  Applrcation  fee  for  the  Suriace  Transportatk)n  Board's  Practittorrers'  Exam 

(ii)  Practitraners'  Exam  Information  Package 

(100)  Unitonn  Railroad  Costing  System  (URCS)  software  and  information: 

(i)  Initial  PC  version  URCS  Phase  III  software  program  and  manual 

(ii)  Updated  URCS  PC  verskxi  Phase  III  cost  file,  if  computer  disk  provkled  by  requestor 

(iii)  Updated  URCS  PC  verston  Pttase  III  cost  file,  if  computer  disk  provided  by  tfie  Board 

(iv)  Publk;  requests  for  Source  Codes  to  ttie  PC  version  URCS  Ptiase  III 


Fee 


5,500 
1,000 
5,500 
4,600 
1,700 
48.200 

8.900 
70 

500 
5.500 

150 

ISO 


57.500 

5.700 

150 

5.800 


1.000 

1.400 

4,900 

150 

150 
150 


860 

90 

1 

1 

50 
100 
400 

SO 
100 

ISO 

28 

150 

750 

1,000 


75 
75 
75 
75 
150 


22 

16 

200 

450 

100 

25 

50 

10 

20 

500 


Type  of  proceeding 

(v)  PC  version  or  mainframe  version  URCS  Phase  II  

(vi)  PC  version  or  mainframe  version  Updated  Phase  II  databases  !"!"!!!!!"""!!!!!!!"!!!!!" 

(vii)  Public  requests  for  Source  Codes  to  PC  version  URCS  Phase  II  1"""!!."!!!."!!!!!!!!!!!!"!!!!!!!!!!! 

(101)  Carload  Waybill  Sample  data  on  recordatde  compact  disk  (R-CD): 

(i)  Requests  for  Public  Use  File  on  R-CD— First  Year 

(ii)  Requests  for  Public  Use  File  on  R-CD  Each  Additional  Year !^""""""."!!!!"!"!!!!!!!"!!!!!!""!!!!""!!!! 

(iii)  Waybill— Surface  Transportation  Board  or  State  proceedings  on  R-CD— First  YMr  ""!"!!!""!"!!!""!!!!"!! 
(iv)  Waybill— Surface  Transportation  Board  or  State  proceedings  on  R-CD— Second  Year  on  same  fMbb 
(v)  Waybill— Surface  Transportation  Board  of  State  proceeding  on  R-CD— Second  Year  on  different  R-CD 
(vi)  User  Guide  for  latest  available  Carioad  Waybill  Sample 
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Proposed  Rules 


Federal  Register 

Vol.  66,  No.  34 

Tuesday.  February  20,  2001 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  puMc  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  ttie 
rule  making  prior  to  tt>e  adoption  of  the  final 
rutes. 


NUCLEAR  REGULATORY 
COMMISSION 

lOCFRPartSI 
[Dodnt  No.  PRM  51-7] 

NudMT  Energy  Iratitute;  Danial  of 
Palltion  for  RulMnaking 

AGaiCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Denial  of  petition  for 

rulemaking. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  denying  a  petition 
for  rulemaking  submitted  by  the  Nuclear 
Energy  Institute  (NH)  (PRM-51-7).  The 
petitioner  requested  that  the  NRC 
amend  its  regulations  to  delete  the 
requirement  to  consider  Severe 
Accident  Mitigation  Alternatives 
(SAMAs)  as  part  of  the  environmental 
review  to  support  license  renewal 
decisions.  The  NRC  is  denying  the 
petition  because  the  NRC  mtist  continue 
to  consider  SAMAs  for  issuance  of  a 
new  or  renewed  operating  license  for  a 
power  reactor  in  order  to  meet  its 
responsibilities  under  the  National 
Environmental  Policy  Act  (NEPA), 
notwithstanding  the  legal  arguments 
presented  in  the  petition.  However,  the 
NRC  staff  will  continue  to  work  with 
stakeholders  to  determine  if  efBciencies 
in  the  conduct  of  SAMA  analyses  for 
environmental  reviews  can  be  realized. 
ADDRESSES:  Copies  of  the  petition  for 
rulemaking,  the  public  comments 
received,  and  the  NRC's  letter  of  denial 
to  the  petitioner  are  available  for  public 
inspection  or  copying  for  a  fee,  at  the 
NRC's  Public  Document  Room,  located 
at  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland.  These  documents  are  also 
available  at  the  NRC's  rulemaking 
website  at  http://ruleforum.Unl.gov 
FOR  RJRTHER  MFORMATKIN  CONTACT: 
Donald  P.  Cleary,  Office  of  Nuclear 
Reactor  Regulation,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  telephone  (301)  415- 
3903,  e-mail  dpc@nrc.gov. 


SUPPIXMENTARY  INFORMATION: 
Background 

On  July  14, 1999,  the  NRC  received  a 
petition  for  rulemaking  submitted  by  the 
NEI,  by  letter  dated  July  13, 1999.  On 
September  2, 1999  (64  FR  48117),  the 
NRC  published  a  notice  of  receipt  of  the 
petition  (PRM-51-7).  The  petitioner 
requested  that  the  NRC  amend  its 
regulations  to  delete  the  requirement  for 
the  NRC  to  evaluate  Severe  Accident 
Mitigation  Alternatives  (SAMAs)  as  part 
of  its  National  Environmental  Policy  Act 
(NEPA)  review  associated  with  license 
renewal.  The  petitioner  requests  that  the 
NRC  take  this  action  to  aclieve 
consistency  in  the  scope  of  its 
regulatory  requirements  for 
environmental  protection  under  NEPA, 
10  CFR  part  51 .  and  its  technical 
requirements  for  license  renewal  under 
the  Atomic  Energy  Act,  10  CFR  part  54. 

The  technical  requirements  for 
renewal  of  operating  licenses  are 
specified  in  10  CFR  part  54  (60  FR 
22461;  May  8, 1995).  This  regidation 
focuses  the  license  renewal  review  on 
certain  types  of  systems,  structures,  and 
components  that  the  NRC  has 
determined  require  evaluation  to  ensure 
that  the  efiiects  of  aging  will  be 
adeqtiately  managed  in  the  period  of 
extended  operation.  This  regtilation  is 
based  on  two  regulatory  principles.  The 
first  principle  of  license  renewal  is  that, 
with  the  possible  exception  of  the 
detrimental  effects  of  aging  on  the 
functionality  of  certain  plant  systems, 
structures,  and  components  in  the 
period  of  extended  operation  and 
possibly  a  few  other  issues  related  to 
safety  only  during  extended  operation, 
the  ongoing  regulatory  process  is 
adequate  to  ensure  that  the  licensing 
bases  of  all  ciurently  operating  plants 
provide  and  maintain  an  acceptable 
level  of  safety.  The  second  principle  of 
license  renewal  is  that  the  plant-specific 
licensing  basis  must  be  maintained 
during  the  renewal  tmm  in  the  same 
manner  and  to  the  same  extent  as  during 
the  original  licensing  term.  This 
principle  is  attained,  in  part,  through  a 
program  of  age-related  degradation 
management  for  systems,  structures,  and 
components  that  are  within  the  scope  of 
license  renewal.  There  is  no 
reqtiirement  in  10  CFR  part  54  for 
analysis  of  SAMAs. 

The  NRC's  regulations  implementing 
NEPA  appear  in  10  CFR  part  51.  The 


regulations  contain  specific  provisions 
related  to  the  requirements  for  the 
environmental  review  of  applications  to 
renew  the  operating  licenses  of  nuclear 
power  plants.  See,  for  example.  10  CFR 
51.53(c)  and  Subpart  A,  Appendix  B. 
The  regulations  were  developed  to 
improve  the  efficiency  of  the  process  of 
environmental  review  for  applicants 
seeking  to  renew  a  nuclear  power  plant 
operating  license  for  up  to  an  additional 
20  years.  The  regulations  are  based  on 
generic  analyses  reported  in  NUREG- 
1437,  "Generic  Environmental  Impact 
Statement  for  License  Renewal  of 
Nuclear  Plants"  (May  1996)  and  in  part 
on  NUREG-1437,  Vol.  1,  Addendum  1 
(August  1999).  Those  environmental 
issues  for  which  the  NRC  made  generic 
findings  that  may  be  adopted  in 
individual  plant  license  renewal 
reviews  are  defined  as  Category  1  issues 
in  the  rule.  Those  environmental  issues 
that  require  further  site-specific  review 
are  defined  as  Category  2  issues  in  the 
rule.  The  regulations  ^o  provide  for 
the  consideration  of  "new  and 
significant  information"  that  might 
change  a  previous  finding  or  introduce 
issues  not  previously  reviewed  and 
codified  in  the  regulations. 

With  respect  to  the  issue  of 
environmental  effects  of  severe 
accidents  from  license  renewal,  the  NRC 
found  that  the  probability  weighted 
consequences  are  small.  Specifically, 
the  regulations  state  in  Table  B-1:  "The 
probability-weighted  consequences  of 
atmospheric  releases,  fallout  onto  open 
bodies  of  water,  releases  to 
groundwater,  and  societal  and  economic 
impacts  from  severe  accidents  are  small 
for  all  plants."  Accordingly,  the  impacts 
of  severe  accidents  are  encoded  in  the 
rule  and  are  not  open  for  review  in 
individual  license  renewal  actions. 
However,  one  of  the  criteria  for  a 
Category  1  finding  is,  as  stated  in 
footnote  2  of  Table  B-1,  Part  51, 
"Mitigation  of  adverse  impacts 
associated  with  the  issue  have  been 
considered  in  the  analysis,  and  it  has 
been  determined  that  additional  plant- 
specific  mitigation  measures  are  likely 
not  to  be  sufficiently  beneficial  to 
warrant  implementation."  At  the  time 
the  final  rule  was  promulgated  in  1996, 
the  NRC  discussed  the  ongoing 
regulatory  programs  focused  on 
individual  plant  vulnerabilities  to 
severe  accidents  and  cost-beneficial 
improvements  for  reducing  severe 
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accident  frequency  or  consequences.  For 
each  plant,  an  individual  plant 
examination  (IPE)  to  look  for  plant 
viilnerabilities  to  internally  initiated 
events  and  a  separate  IPE  for  externally 
initiated  events  (IPEEE)  was  performed 
(61  FR  28467;  June  5,  1996).  The  NRC 
believed  that  it  would  be  premature  to 
reach  a  generic  conclusion  regarding 
severe  accident  mitigation  alternatives 
before  completing  these  programs. 
Therefore,  even  though  the  Commission 
has  reached  a  generic  conclusion  on  the 
magnitude  of  severe  accident  impacts, 
the  issue  is  nevertheless  designated  as  a 
Category  2  issue  because  of  the 
imresolved  questions  regarding 
mitigation,  and  applicants  for  license 
renewal  are  subject  to  the  following 
requirement  at  10  CFR  51.53(c)(3)(ii)(L): 
"If  the  staff  has  not  previously 
considered  severe  accident  mitigation 
alternatives  for  the  applicant's  plant  in 
an  environmental  impact  statement  or 
in  an  environmental  assessment,  a 
consideration  of  alternatives  to  mitigate 
severe  accidents  must  be  provided." 
The  NRC  stated,  "*  *  "that  upon 
completion  of  its  IPE/IPEEE  program,  it 
may  review  the  issue  of  severe  accident 
mitigation  for  license  renewal  and 
consider,  by  separate  rulemaking, 
reclassifying  severe  accidents  as  a 
Category  1  issue"  (61  FR  28481;  June  5, 
1996). 

The  Petition 

The  petition  was  submitted  by  the 
Nuclear  Energy  Institute  (NEI)  by  letter 
dated  July  13, 1999.  Its  receipt  was 
noticed  in  the  Federal  Register  on 
September  2. 1999  (64  FR  481 17), -with 
a  full  description  of  its  contwit.  "The 
petitioner  requested  the  NRC  "*   *   *  to 
delete  10  CFR  51.53(c){3)(ii){L)  and, 
thereby,  eliminate  the  requirement  for 
NRC  to  evaluate  SAMAs  as  part  of  the 
NEPA  review  associated  wiUi  license 
renewal."  The  rulemaking  would 
include  conforming  changes  to  10  CFR 
part  51,  Appendix  B  and  NUREG-1437. 

The  petitioner  requests  elimination  of 
the  requirement  for  SAMA  reviews  in 
10  CFR  part  51  on  the  belief  that  the 
requirement  conflicts  with  the  technical 
requirements  for  license  renewal  in  10 
CFTi  part  54.  The  petitioner  argues  that 
actions  to  evaluate  and  address  SAMAs 
are  part  of  each  licensee's-ciurent 
licensing  basis  and  that  10  CFR  part  54 
is  designed  to  separate  matters  related  to 
maintaining  the  ciurent  licensing  basis 
from  those  considered  in  a  license 
renewal  review.  The  petitioner's 
argument,  briefly  stated,  is  as  follows. 
The  petition  makes  reference  to  the  two 
principles  of  license  renewal,  discussed 
in  the  Background  section  above.  The 
first  principle  focuses  the  license 


renewal  review  on  age-related 
degradation  of  plant  systems,  structures, 
and  components.  The  second  principle 
is  continuation  of  the  current  licensing 
basis  duiring  the  renewal  term,  in  part, 
through  a  program  of  age-related 
degradation  management  of  systems, 
structures,  and  components  that  are 
important  to  license  renewal.  The 
petitioner  notes  that  10  CFR  54.39, 
"Matters  not  subject  to  a  renewal 
review."  specifically  provides  that 
deviations  from  the  current  licensing 
basis  identified  in  the  integrated  plant 
assessment  performed  for  license 
renewal  will  be  corrected  under  the 
terms  of  the  current  license  and  are  not 
within  the  scope  of  the  license  renewal 
review.  The  petitioner  then  states  that 
actions  to  evaluate  and  address  SAMAs 
are  part  of  each  Licensee's  current 
licensing  basis,  citing  the  IPE  and  IPEEE 
program  to  identify  and  evaluate  plant- 
specific  severe  accident  vulnerabilities 
and  ways  to  mitigate  those 
vulnerabilities. 

Concluding  that  SAMAs  are  outside 
of  the  scope  of  a  10  CFR  part  54  license 
renewal  review,  the  petitioner  then 
presents  legal  argimients  for  deleting 
SAMAs  from  the  NEPA  review.  The 
essence  of  these  argiiments  is  that  10 
CFR  part  54  defines  the  scope  of  the 
proposed  Federal  action,  and  that 
Federal  action  establishes  the  scope  of 
environmental  consequences  of  license 
renewal  that  are  to  be  reviewed  under 
NEPA.  Citing  several  court  cases,  the . 
petitioner  asserts  that  this  approach  is 
consistent  vnth  the  "rule  of  reason"  that 
generally  governs  environmental  impact 
reviews  under  NEPA.  The  petitioner 
then  states,  "Thus,  under  the  'rule  of 
reason,'  the  impacts  appropriately 
considered  under  NEPA  would  be  those 
that  reasonably  flow  frt>m  the  part  54 
decision-making."  Next,  the  petitioner 
cites  two  cases  to  support  the  position 
that  there  should  be  no  consideration  of 
SAMAs  for  license  renewal.  In  City  of 
Aurora  v.  Hunt,  the  court  ruled  that  a 
new  procedure  to  use  a  specific  airport 
runway  in  particular  weather  conditions 
involved  "*  *  *  no  significant  safety 
impact  *  *  *  to  trigger  further 
assessment  or  inquiry  imder  NEPA." 
749  F.2d  1457, 1468  n.  8  (10th  Cir. 
1984)  overruled  on  other  grounds  by 
Village  of  Los  Ranchos  de  Albuquerque 
V.  Marsh,  956  F.2d  970  (10th  Cir.  1992). 
In  the  second  court  case.  Upper  Snake 
River  Chapter  of  Trout  Unlimited  v. 
Model,  the  court  ruled  that  the 
Department  of  Interior  did  not  have  to 
prepare  an  environmental  impact 
statement  (EIS)  to  adjust  the  flow  of 
water  from  a  dam  to  accommodate 
drought  conditions  where  the  range  of 


flow  change  was  within  the 
contemplation  of  the  original  project. 
921  F.2d  232.  235  (9th  Cir.  1990).  The 
petitioner  concludes  frt>m  these 
decisions  that  a  NEPA  review  of  SAMAs 
is  not  required  in  the  license  renewal 
review  because,  (1)  the  current  licensing 
basis  is  not  subject  to  evaluation  in  a 
license  renewal  review,  and  (2)  by 
maintaining  the  current  licensing  basis 
in  the  renewal  term,  there  will  be  no 
change  in  risk  of  a  severe  accident  due 
to  license  renewal. 

The  petitioner  goes  on  to  assert  that 
NRC's  requirement  to  include  SAMAs 
in  NEPA  license  renewal  reviews  was 
based  on  an  overly  broad  application  of 
language  in  the  Limerick  Ecology  Action 
v.  NRC,  869  F.2d  719  (3rd  Cir.  1989). 
decision  and  that  the  decision  "*  *  * 
leaves  imdisturbed  the  proposition  that 
the  'rule  of  reason'  defines  whether  the 
EIS  has  addressed  the  significant 
aspects  of  the  probable  environmental 
consequences  *  *  •  that  reasonably 
may  flow  from  the  proposed  action — 
renewing  a  plant's  license  as  that  plant 
is  currently  designed  and  operated." 
Finally,  citing  a  nimiber  of  court  cases, 
the  petitioner  argues  that  "*  *  * 
judicial  precedents  allow  the  NRC  to 
eliminate  SAMAs  from  consideration  in 
license  renewal  proceedings  based  on  a 
determination,  through  proper 
rulemaking,  that  severe  accidents  are 
highly  unlikely." 

Public  Comments  on  the  Petition 

The  NRC  received  letters  from  11 
commenters.  Ten  of  the  comment  letters 
supported  the  petition.  Nine  of  those 
letters  were  from  nuclear  utilities  and 
the  tenth  was  from  NEI.  providing 
supplemental  information  to  support 
the  arguments  made  in  the  petition. 
Except  for  one  comment.  Comment  1 
below,  all  of  the  comments  made  by 
supporters  of  the  petition  reiterated 
arguments  made  in  the  petition.  Because 
those  arguments  are  addressed  in  the 
NRC's  reasons  for  denying  the  petition 
they  are  not  addressed  in  the  comment 
response  below.  A  public  interest  group 
provided  the  one  letter  opposed  to  the 
petition,  and  NRC's  responses  to  thefr 
comments  are  provided  below. 

Conunent  1:  A  utility  commented  that 
the  costs  of  performing  the  SAMA 
reviews  required  by  Part  51  are  not 
justified  when  compared  to  the  small 
potential  safefy  benefits  that  result  from 
the  reviews,  when  the  costs  associated 
with  implementing  changes  to  realize 
those  benefits  are  evaluated,  and  when 
the  fact  that  the  reviews  are  largely 
duplicative  of  the  previously  completed 
Individual  Plant  Examination  (IPE)  and 
Individual  Plant  Examination  for 
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External  Events  (IPEEE)  programs  is 
considered. 

Response:  The  NRC  believes  that  it 
should  continue  to  consider  SAMAs  for 
individual  license  renewal  applications 
to  continue  to  meet  its  responsibilities 
under  NEPA.  That  statute  requires  NRC 
to  analyze  the  environmental  impacts  of 
its  actions  and  consider  those  impacts 
in  its  decisionmaking.  In  doing  so, 
Section  102(2)(C)  of  NEPA  implicitly 
requires  agencies  to  consider  measures 
to  mitigate  those  impacts  when 
preparing  impact  statements.  See 
Robertson  v.  ^4ethow  Valley  Citizens 
Council,  490  U.S.  332  (1989).  NRC's 
obligation  to  consider  mitigation  exists 
whether  or  not  mitigation  is  ultimately 
found  to  be  cost-beneficial  and  whether 
or  not  mitigation  ultimately  will  be 
implemented  by  the  licensee.  Id.  The 
NRC  understands  that  a  SAMA  analysis 
can  be  relatively  expensive  and  is 
prepared  to  discuss  ways  in  which 
SAMA  analyses  can  be  conducted 
efficiently  while,  at  the  same  time, 
ensuring  that  NRC  meets  its  NEPA 
responsibilities. 

Conunent  2:  Granting  the  petition 
would  continue  the  NRC's  recent  course 
of  "regulatory  subtraction"  during 
which  it  has  "methodically  amputated 
and  dismantled  its  statutory  authority." 
Further,  numerous  site-specific  and 
genoic  challenges  have  precipitated 
"beyond  design  basis"  events,  and 
demonstrate  diat  it  is  imperative  to 
maintain  Severe  Accident  Mitigation 
Alternatives  evaluations. 

Response:  The  NRC  has  denied  the 
petition  because  it  believes  that  the  legal 
arguments  presented  are  insufficient  to 
demonstrate  that  a  license  renewal 
NEPA  review  need  not  consider 
alternatives  to  mitigate  the  potential  for 
and  consequences  of  severe  accidents. 

Comment  3:  Given  the  NRC's 
shrinking  budget,  "this  type  of  frivolous 
legal  action  must  be  indexed  to  punitive 
damages."  NEI  "must  be  held 
accoimtable,  and  reimburse  the  NRC  for 
all  legal  and  administrative  costs 
associated  with  this  malicious  petition." 

Response:  While  NRC  has  denied  the 
petition,  NRC  does  not  believe  that  there 
are  any  aspects  of  the  submittal  that 
would  suggest  an  abuse  of  the  petition 
process.  Accordingly,  whether  or  not 
reimbursement  measiu^s  are  even 
available  to  the  Commission,  no 
Commission  action  is  warranted  in  this 
regard. 

Reasons  for  Denial 

The  Commission  is  denying  the 
petition  for  the  following  reasons: 


1.  Scope  of  the  License  Renewal  Rule 

The  petitioner's  principal  argimient 
for  the  elimination  of  SAMAs  as  part  of 
the  NEPA  review  associated  with 
individual  license  renewal  reviews  is 
that  the  scope  of  license  renewal 
establishes  a  basis  for  deleting  SAMAs 
from  associated  NEPA  reviews.  In 
particular,  the  petitioner  believes  that 
because  the  NRC's  safety  review  under 
Part  54  does  not  require  consideration  of 
all  aspects  of  plant  operation  and 
administration,  the  agency's  review  of 
environmental  impacts  under  NEPA 
should  be  similarly  limited.  In  its 
petition  and  subsequent  comments,  NEI 
identified  several  Federal  court  cases 
and  NRC  decisions  to  support  its 
position.^  The  petitioner  believes  that 
the  primary  thrust  of  these  cases  is  that 
no  consideration  of  impacts  is  necessary 
where  the  proposed  Federal  action 
would  not  chuige  the  status  quo.  In  its 
comments,  the  petitioner  indicated  that 
"[t]he  line  of  cases  using  the  status  quo 
analysis  does  not  turn  on  maintaining 
the  level  of  safety  per  se,  but  on  whether 
the  major  federal  action  will  change  the 
operation  of  the  facility  sufficient  to 
warrant  an  inquiry  into  the  changes  in 
environmental  effect." 

The  Commission  does  not  find  the 
petitioner's  aigimients  here  compelling. 
By  approving  a  license  renewal 
application  under  Part  54,  the 
Commission  authorizes  operation  of  the 
entire  plant  for  an  additional  20  years 
beyond  the  initial  licensing  term.  Thus, 
the  review  of  the  environmental  impacts 
of  this  Federal  action  under  the 
provisions  of  Part  51  appropriately 
involves  the  consideration  of 
environmental  impacts  caused  by  20 
additional  years  of  operation.  The 
petitioner  is  correct  in  stating  that  the 
Commission,  in  promulgating  10  CFR 
part  54,  has  limited  its  safety  review 
imder  the  Atomic  Energy  Act  to  certain 
aspects  of  the  plant  that  are  directly 
related  to  aging  and  other  issues  specific 
to  the  license  renewal.  The  petitioner  is 
also  correct  in  pointing  out  that  many 
environmental  impact  issues,  such  as 
SAMAs,  are  not  addressed  in  the  NRC's 
safety  review  under  Part  54.  In  fact,  the 
vast  majority  of  environmental  impacts 
from  license  renewal  required  to  be 
considered  by  the  NRC  under  its  NEPA 
review  (in  accordance  with  Part  51)  are 
not  Included  in  the  analysis  conducted 
in  fulfilling  the  NRC's  Atomic  Energy 


»  aty  of  Aurora  v.  Hunt,  749  F.2d  1457  (10th  Cir. 
1984)(ovemile<l  on  other  grounds);  Upper  Snake 
River  Chapter  of  Trout  Unlimited  v.  Hodel.  921  F.2d 
232.  235  (9th  Cir.  1990);  Consumers  Power 
Company,  (Big  Rock  Point  Nuclear  Plant),  ALAB- 
636, 13  NRC  312  (1982);  and  General  Electric 
Company  (GE  Morris  Operation  Spent  Fuel  Storage 
Facility),  LBP-62-14. 15  NRC  530  (1982). 


Act  responsibilities  imder  Part  54  (see, 
10  CFR  part  51  Subpart  A,  Appendix  B, 
Table  B-1). 

However,  under  NEPA  the  NRC  is 
charged  with  considering  all  of  the 
environmental  impacts  of  its  actions, 
not  just  the  impacts  of  specific  technical 
matters  that  may  need  to  be  reviewed  to 
support  the  action.  These  impacts  may 
involve  matters  outside  of  the  NRC's 
jurisdiction  or  matters  within  its 
jurisdiction  that,  for  sound  reasons,  are 
not  otherwise  addressed  in  the  NRC's 
safety  review  diuing  the  licensing 
process.  In  the  case  of  license  renewal, 
it  is  the  Commission's  responsibility 
imder  NEPA  to  consider  all 
environmental  impacts  stemming  from 
its  decision  to  allow  the  continued 
operation  of  the  entire  plant  for  an 
additional  20  years.  The  fact  that  the 
NRC  has  determined  that  it  is  not 
necessary  to  consider  a  specific  matter 
in  conducting  its  safety  review  imder 
Part  54  does  not  excuse  it  bom 
considering  the  impact  in  meeting  its 
NEPA  obligations. 

The  Commission  does  not  believe  that 
the  various  cases  offered  by  the 
petitioner  provide  convincing  support 
for  the  elimination  of  the  review  of 
SAMAs.  It  would  appear  that  the  logical 
extension  of  many  of  the  petitioner's 
arguments  go  far  beyond  the  mere 
elimination  of  SAMAs  consideration 
from  license  renewal  reviews.  Indeed,  to 
the  extent  that  license  renewal  involves 
a  continuation  of  impacts  already 
experienced  at  the  site  under  the  current 
operating  license,  the  argiunents  made 
by  the  petitioner  would  appear  to  call 
for  the  elimination  of  almost  the  entire 
environmental  review  of  impacts  from 
operation  during  the  license  renewal 
term,  a  position  clearly  at  odds  with  the 
Commission's  approach  to  the  matter 
and  also,  as  discussed  below, 
inconsistent  with  case  law  related  to 
relicensing. 

The  Commission  does  not  dispute 
that  a  line  of  cases  exists  under  NEPA 
law  which  excuses  agencies  from 
preparing  EISs  (or  considering  certain 
environmental  impacts)  where  the 
Federal  action  does  not  change  existing 
environmental  conditions.  See,  for 
example,  State  of  North  Carolina  v. 
Federal  Aviation  Administration,  957 
F.2d  1125  (4th  Cir.  1992);  Cronin  v. 
Department  of  Agriculture,  919  F.2d  439 
(7th  Cir.  1990).  In  most  of  these  cases, 
the  Federal  action  taken  does  not  itself 
create  any  additional  impacts  to 
activities  that  are  ongoing  and  will 
continue  with  or  without  the  Federal 
action.  None  of  these  cases  appears  to 
provide  firm  support  for  the  petitioner's 
argument  that  the  NRC  can  ignore  the 
impacts  of  its  actions  in  the  context  of 
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license  renewal.  In  fact,  at  least  one 
circuit  court  squarely  addressed  the 
issue  of  relicensing  and  concluded  that 
there  is  the  need  to  consider 
environmental  impacts  in  that  context. 
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In  Confederated  Tribes  and  Bands  of 
the  Yakima  Indian  Nation  v.  Federal 
Energy  Regulatory  Commission,  746 
F.2d  466  (9th  Cir.  1984),  the  Ninth 
Circuit  Court  of  Appeals  considered 
whether  the  Fed^d  Energy  Regulatory 
Commission  (FERC)  was  required  to 
prepare  an  EIS  for  its  relicensing 
decision  for  the  Rock  Island  Dam.  In 
response  to  the  FERC's  argimient  that 
there  had  been  "no  change  in  the  status 
quo"  and  thus  no  EIS  was  necessary,  the 
court  found: 

Relicensing  *   *   *  is  more  akin  to  an 
irreversible  and  irretrievable  commitment  of 
a  public  resource  than  a  mere  continuation 
of  the  status  quo.  (Citation  omitted]  Simply 
because  the  same  resource  had  been 
committed  in  the  past  does  not  make 
i«licensing  a  phase  in  a  continuous  activity. 
Relicensing  involves  a  new  commitment  of 
the  resource,  which  in  this  case  lasts  for  a 
forty-year  poiod.^ 

I  iThe  court's  statements  here  are 
consistent  with  NRC's  position  and  its 
practice  in  promulgating  and 
implementing  the  Ocense  renewal  rule. 
The  cases  offered  in  support  of  the 
petitioner's  arguments  offer  no 
compelling  reasons  to  alter  this 
approach. 

In  City  of  Aurora  v.  Hunt,^  the  Federal 
Aviation  Administration  (FAA),  through 
a  rulemaking,  approved  a  new  approach 
procedure  for  the  Stapleton  airport  in 
order  to  reduce  delays  caused  by  the  use 
of  the  existing  procedure  during  periods 
of  low  visibility.  The  City  of  Aurora 
challenged  the  rule  claiming,  among 
other  things,  that  the  FAA  failed  to 
discuss  the  safety  risks  of  the  new 
procedure  in  its  environmental 
assessment.  In  ruling  against  the  City's 
claim,  the  Court  pointed  out  that  the 
FAA  was  required  by  law  to  issue  the 
new  procedure  only  if  it  did  not  involve 
a  change  in  safety  risk.  The  FAA 
considered  and  responded  to  a  vast 
number  of  safety  concerns  as  part  of  the 
rulemaking  process.  Accordingly,  the 
Court  found  that  the  agency's  approval 
of  the  procedure,  in  itself,  was  adequate 
to  fulfill  the  agency's  responsibility 
under  NEPA.  In  a  footnote,  the  Court 
explained  that  "[wjhile  an  agency  may 
be  required  to  consider  the  effects  that 
will  occur  if  a  risk  is  realized,  where  no 
increase  in  risk  is  permitted,  as  here,  no 
significant  safety  impact  exists  to  trigger 


2  746  F.2d  466  at  476-477. 
3749  F.2d  1457  (10th  Cir.  1984). 


further  assessment  or  inquiry  under 
NEPA."  749  F.2d  at  1468.  n.  8. 

While  certain  aspects  in  the  City  of 
Aurora  decision  provide  some  general 
support  for  the  petitioner's  argumenti 
the  facts  in  that  case  do  not  appear  to 
be  sufficiently  analogous  to  support  the 
elimination  of  SAMAs  reviews  for 
license  renewal.  First  of  all,  the  Court 
found  the  FAA's  decision  to  permit  the 
new  procedure,  in  essence,  served  as  a 
finding  of  an  equivalent  level  of  flight 
safety  and  thus  allowed  the  FAA  to 
meet  its  NEPA  obligations  even  though 
safety  was  not  explicitly  considered  in 
the  EA  itself.  Under  NRC's  license 
renewal  process,  NRC's  review  under 
Part  54  does  not  itself  meet  the  agency's 
NEPA  obligations.  Environmental  issues 
such  as  the  potential  impacts  of  severe 
accidents  during  the  license  renewal 
term  do  not  fall  under  the  Part  54 
review.  Accordingly,  unlike  the  FAA  in 
City  of  Aurora,  NRC  cannot  use  the  Part 
54  process  as  the  vehicle  for  meeting  its 
NEPA  responsibilities  for  con»dering 
SAMAs  in  the  license  renewal  context 
in  the  same  way  that  the  FAA  was 
allowed  to  use  its  procedure  approval 
process  in  City  of  Aurora.  Secondly,  it 
should  be  noted  that,  absent  the  NRC's 
decision  to  approve  a  license  renewal 
application,  the  licensee's  plant  will  not 
operate  an  additional  20  years. 
Accordingly,  the  NRC's  action  is  a  "but 
for"  cause  of  those  additional  impacts 
and  NRC  has  the  responsibility  to 
consider  those  impacts  under  NEPA.  In 
Gty  of  Aurora,  the  FAA's  rule  permitted 
the  use  of  a  new  landing  procedure  at 
the  airport.  While  there  is  no  explicit 
discussion  in  the  decision,  it  appears 
that  the  current  landing  procedures  at 
the  airport  would  have  continued 
whether  or  not  FAA  had  issued  the  new 
procedure.  Accordingly,  the  status  quo 
in  the  context  of  the  City  of  Aurora 
decision  appears  to  have  been  the 
continued  operation  of  the  airport, 
whereas  the  status  quo  in  the  context  of 
license  renewal  is  the  expiration  of  the 
facility's  operating  license. 

Similarly,  the  decision  in  Upper 
Snake  River  Chapter  of  Trout  Unlimited 
V.  Hodel*  does  not  appear  to  provide 
strong  support  for  the  petitioner's 
proposal.  In  that  case,  the  court  found 
that  the  reduction  in  river  flows 
approved  by  Federal  agencies  was  not  a 
major  Federal  action  within  the 
meaning  of  NEPA.  The  court  held  that, 
in  allowing  the  flow  reductions,  the 
Federal  defendants  were  "simply 
operating  the  facility  in  the  manner 
intended"  and  that  they  were  doing 
"nothing  new,  nor  more  extensive,  nor 
other  than  that  contemplated  when  the 


*  921  F.2d  232  (9th  Cir.  1990). 


project  was  first  operational."  921  F.2d 
at  235.  In  other  words,  the  flow 
reductions  were  part  of  the  normal 
operations  originially  approved  by  the 
agencies  in  that  case.  Conversely,  in  the 
license  renewal  context,  the  additional 
20  years  of  operation  authorized  by  a 
renewed  license  were  not  considered 
during  the  initial  licensing  of  the 
facility.  Thus,  the  reasoning  in  Upper 
Snake  River  Chapter  does  not  appear  to 
be  applicable  to  NRC's  license  renewal 
decisions.  The  Commission  believes, 
and  has  stated  before,  that  a  license 
renewal  decision  by  NRC  is  a  major 
Federal  action  that  warrants  the 
preparation  of  an  environmental  impact 
statement  (61  FR  55637,  66541; 
December  18,  1996). 

In  submitting  comments  on  its 
petition,  NEI  identified  several  NRC 
decisions  which  it  believes  support  its 
position.  The  first,  Consumers  Power 
Company  (Big  Rock  Nuclear  Plant) 
ALAB  636, 13  NRC  312  (1982),  involved 
a  license  amendment  request  to  expand 
the  Big  Rock  Point  Nuclear  Plant's  spent 
fuel  pool.  As  NEI  indicates,  the  Appeal 
Board  emphasized  the  limited  scope  of 
the  request  in  rejecting  claims  that 
aspects  of  the  plant's  continued 
operation  should  also  be  considered  in 
the  EA.  As  quoted  by  the  petitioner,  the 
Appeal  Board  foimd  that  "there  are  no 
environmental  changes  to  evaluate" 
with  the  secondary  or  indirect  effects 
(e.g.,  the  plant's  continued  operation)  of 
the  spent  fuel  pool  licensing  decision. 
13  NRC  at  328.  The  petitioner's 
comments  indicate  that: 

The  Appeal  Board  correctly  noted  that,  by 
granting  the  license  amendment  request,  the 
Commission  is  not  also  issuing  approval  to 
alter  any  other  aspect  of  the  plant's  operation 
or  the  licensed  operating  term  of  the  fecility. 

Petition  for  Rulemaking  (Docket  No. 
PRM-51-7;  July  13, 1999),  letter  from 
NEI  to  Secretary,  NRC,  dated  Novembw 
16, 1999,  at  pp.  2,  3.  The  Commission 
believes  that  the  petitioner's  own 
statement  here  demonstrates  the  lack  of 
support  Consumers  Power  Company 
provides  for  its  own  position.  In  the 
context  of  license  renewal,  the 
Commission  is,  in  fact,  approving  an 
extension  of  the  licensed  operating  term 
of  the  facility.  Accordingly,  the  facts  in 
Consumers  Power  Company  are  not 
analogous  to  those  presented  by  license 
renewal.  While  the  Commission  has 
appropriately  decided  through 
rulemaking  that  it  may  focus  its  safety 
evaluation  on  certain  matters  specified 
in  Part  54,  its  overall  license  renewal 
decision  applies  to  the  operation  of  the 
entire  plant.  Therefore,  the  limited 
scope  considered  in  Consumers  Power 
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Company  is  not  present  in  the  license 
renewal  context. 

Finally,  petitioners  have  also  cited 
General  Electric  (Morris  Operation 
Spent  Fuel  Storage  Facility)  LBP-82-14, 
15  NRC  530  (1982).  In  that  case,  the 
Atomic  Safety  and  Licensing  Board 
ruled  that  NRC  did  not  have  to  issue  an 
EIS  for  the  license  renewal  of  a  storage 
facility.  However,  in  that  case,  the  NRC 
staff  did  issue  an  envirorunental  impact 
appraisal  (referred  to  under  current  NRC 
regulations  as  an  envirorunental 
assessment  (£A))  for  the  action.  There  is 
no  suggestion  that  the  NRC  staff  was 
free  to  eliminate  or  ignore  consideration 
of  the  impacts  of  the  action.  Rather,  the 
Board  agreed  vnth  the  NRC  staff  that  the 
impacts  of  the  action  were  not 
significant  enough  to  warrant  the 
preparation  of  a  full  EIS  and,  instead,  an 
environmental  impact  appraisal  was 
sufficient.  The  Commission  believes 
that  the  preparation  of  EISs,  not  EAs,  are 
appropriate  in  the  context  of  license 
renewal.  However,  whether  an  EIS  or  an 
EA  is  prepared  for  a  particidar  action, 
the  Conunission  still  is  responsible  for 
considering  the  environmental  impacts 
of  the  action.  Accordingly,  this  case 
seems  to  provide  little  support  for  the 
petitioner's  position. 

2.  Impact  of  the  Limerick  Decision 

The  petitioner  is  correct  in  stating  that 
the  3rd  Circuit's  holding  in  Limerick 
Ecology  Action  v.  NRC  does  not  itself 
preclude  NRC  from  ever  eliminating 
SAMA  reviews  from  its  licensing 
actions.  Specifically,  the  coiut  held  that 
the  NRC  could  not  generically  dispense 
with  the  consideration  of  SAMAs 
through  a  policy  statement.  Instead,  the 
NRC  would  need  to  do  so  through  a 
generic  rulemaking  similar  to  the  one 
completed  for  Table  S-3  (10  CFR  51.51) 
and  upheld  by  the  Supreme  Court  in 
Baltimore  Gas  and  Electric  v.  Natuml 
Resources  Defense  Council,  464  U.S.  87 
(1983).  Despite  the  limited  natiue  of  its 
holding,  the  court  in  the  Limerick 
decision  identified  a  variety  of  issues 
that  NRC  would  have  to  address  in 
order  to  eliminate  the  consideration  of 
SAMAs.  In  addition  to  holding  that  the 
NRC  could  not  eliminate  consideration 
of  these  SAMAs  through  a  policy 
statement,  the  court  also  suggested  that 
the  generic  consideration  of  SAMAs 
may  be  difficiUt  to  accomplish  given 
differences  in  individual  plants.  869 
F.2d  at  733-739.  In  addition,  as  the 
petitioner  has  indicated,  the  court 
rejected  NRC's  argument  that  severe 
accidents  were  remote  and  speculative 
because  there  was  no  basis  for  this 
conclusion  in  the  agency's  record.  Id.  at 
739-741. 


Despite  the  adverse  ruling  handed  to 
NRC,  the  Limerick  decision  outlines 
several  paths  the  Commission  could 
attempt  to  follow  in  order  to  eliminate 
the  requirements  to  analyze  both  severe 
accidents  and  associated  mitigation 
alternatives  in  individual  license 
renewal  reviews.  First  of  all,  the 
Commission  could  attempt  to  conclude 
generically  through  rulemaking  that  it 
has  considered  these  matters  and  that 
further  consideration  in  individual 
license  renewal  actions  is  not 
warranted.  In  other  words,  the  NRC 
would  change  the  designation  of  the 
severe  accident  issue  to  "Category  1"  for 
license  renewal  in  Appendix  B  of  10 
CFR  part  51.  Secondly,  as  discussed  in 
Section  3  of  this  notice,  the  Commission 
coidd  eliminate  consideration  of 
SAMAs  for  license  renewal  based  on  a 
finding  that  severe  accidents,  in  the 
context  of  plant  operation  diuing  the 
license  renewal  term,  are  remote  and 
speculative. 

The  Commission  believes  that 
insufficient  information  is  available  to 
conclude  generically  that  a  SAMA 
analysis  is  not  warranted  for  individual 
plant  license  renewal  reviews.  In 
promulgating  the  license  renewal  rule  in 
1996,  the  Commission  indicated  that  it 
"may  review  the  issue  of  severe 
accident  mitigation  for  license  renewal 
and  consider,  by  separate  rulemaking, 
reclassifying  severe  accidents  as  a 
Category  1  issue"  (61  FR  66537;  66540; 
December  18, 1996).  hi  early  1999,  in 
anticipation  of  completion  of  the  IPE 
and  IPEEE  programs,  the  NRC  staff 
began  considering  the  actions  needed  to 
fulfill  the  commitment  made  in  the 
Federal  Register  notice.  The  IPE 
program  has  been  completed  and  the 
findings  of  the  program  are  sununarized 
in  NUREG-1560,  "Individual  Plant 
Examination  Program:  Perspective  on 
Reactor  Safety  and  Plant  Performance," 
December  1997.  The  IPEEE  program  is 
nearing  completion.  The  current  target 
for  completing  the  reviews  of  the 
balance  of  the  individual  submittals  is 
January  2001.  A  draft  insights  report 
will  be  issued  for  public  conunent  in 
April  2001  and  the  final  report  is 
scheduled  to  be  completed  in  October 
2001. 

Over  the  past  year,  the  staff  has 
considered  the  scope  of  the  analysis  that 
would  be  required  to  reach  generic 
technical  conclusions  supporting  a 
rulemaking  to  reclassify  severe 
accidents  as  a  Category  1  issue.  While 
the  information  developed  in  the  IPE/ 
IPEEE  program  provides  a  valuable 
starting  point,  considerable  staff  and 
contractor  effort  would  be  required  to 
extend  the  conclusions  resulting  from 
the  IPE/IPEEE  reviews  to  draw  generic 


conclusions  regarding  SAMAs.  This 
would  include  the  need  to  evaluate 
changes  in  plant  design  and  procedures 
since  the  IPEs/IPEEEs  were  completed, 
incorporate  changes  in  the  state  of 
knowledge  regarding  certain  severe 
accident  issues,  and  to  extend  the  IPE/ 
IPEEE  analyses  to  include  offsite 
consequences.  In  addition,  both  benefit 
and  cost  considerations  of  potential 
plant  improvements  would  need  to  be 
developed.  Further,  there  is  uncertainty 
whether,  at  the  conclusion  of  this  effort, 
the  staff  would  be  successful  in 
developing  a  sufficient  technical  basis 
to  reclassify  severe  accidents  as  a 
Category  1  issue.  Given  the  resources 
that  would  be  required  and  the 
uncertainty  in  achieving  a  successful 
outcome,  the  staff  does  not  believe  it 
would  be  cost  beneficial  to  pursue 
rulemaking  at  this  time. 

In  September  2000,  the  staff  issued 
Supplement  1  to  Regulatory  Guide  4.2, 
"Preparation  of  Supplemental 
Environmental  Reports  for  Applications 
to  Renew  Nuclear  Power  Plant 
Operating  Licenses,"  which  includes 
gmdance  on  information  and  analysis 
content  on  SAMAs  for  envirorunental 
reports  submitted  as  part  of  license 
renewal  applications.  Its  use  is  intended 
to  ensure  the  completeness  of  the 
information  provided,  to  assist  the  NRC 
staff  and  others  in  locating  the 
information,  and  to  shorten  the  review 
process.  The  staff  will  continue  to  work 
with  stakeholders  to  determine  if 
additional  efficiencies  in  the  conduct  of' 
SAMA  analyses  for  environmental 
reviews  can  be  realized.  Fiulhermore,  if 
new  information  becomes  available  that 
indicates  it  is  feasible  to  reclassify 
SAMAs  to  Category  1 ,  the  staff  will 
notify  the  Commission  and  provide  a 
recommendation  as  to  a  course  of 
action. 

Accordingly,  the  Commission  believes 
that  there  is  an  inadequate  basis  for  a 
nUemaking  to  change  severe  accidents 
bom  a  Category  2  to  Category  1  issue  at 
this  time.  Applicants  should  continue  to 
refer  to  the  guidance  set  out  for  SAMA 
analyses  in  the  Statements  of 
Consideration  for  the  license  renewal 
rule  (61  FR  28467,  28480-28482;  June  5, 
1996).  The  NRC  staff  will  continue  to 
work  with  stakeholders  to  discuss  the 
process  by  which  SAMA  reviews  are 
done  and  to  determine  if  efficiencies  are 
possible  while  ensiuing  compliance 
with  NRC's  NEPA  responsibilities  to 
consider  the  environmental  impacts  of 
its  licensing  decisions. 

3.  Consideration  of  Remote  and 
Speculative  Impacts 

The  Commission  agrees  with  the 
petitioner  that  there  is  support  in  the 
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case  law  for  the  proposition  that  NEPA 
does  not  require  the  consideration  of 
remote  and  speculative  risks.^  The  court 
in  the  Limerick  proceeding  rejected  the 
NRC's  argument  that  severe  accidents 
were  remote  and  speculative  because 
the  court  could  find  no  basis  for  the 
conclusion  in  the  NRC  record.  Id.  at 
739-741.  The  Commission  is  not 
prepared  to  reach  the  conclusion  that 
the  risks  of  all  severe  accidents  in  the 
context  of  license  renewal  are  so 
unlikely  as  to  warrant  their  elimination 
from  consideration  in  oiu  NEPA 
reviews.  Even  though  there  is  a  low 
probability  of  a  severe  accident,  the 
NRC  has  invested  considerable 
resources  toward  understanding 
potential  severe  accident  sequences  and 
alternatives  for  further  reducing  the 
probability  of  and  mitigating  the 
consequences  of  severe  accidents,  but 
has  not  yet  established  an  agency  record 
that  severe  accidents  may  be  eliminated 
from  NRC's  NEPA  reviews.  In  reviewing 
bcensing  actions  outside  of  the  license 
renewal  context,  it  may  be  possible  for 
the  NRC  to  conclude  that  certain  severe 
accident  scenarios  are  remote  and 
speculative  and  do  not  warrant  detailed 
consideration  for  the  purposes  of  the 
NEPA  review  for  that  particular  NRC 
action.  However,  for  the  purposes  of 
consideration  of  severe  accidents  in  the 
context  of  license  renewal  NEPA 
reviews,  the  NRC  staff  has  not 
developed  the  necessary  basis  for 
concluding  that  such  occiurences  are 
remote  and  speculative,  and  thus 
inappropriate  for  NRC  review  imder 
NEPA.  This  position  does  not  alter  the 
conclusion  that,  in  light  of  margins  of 
safety  and  defense-in-depth,  the 
likelihood  of  radiological  offsite 
consequences  is  small. 

In  its  comments,  the  petitioner  cited 
two  cases  which,  in  its  view, 
demonstrate  that  NEPA's  requirements 
are  satisfied  where  potential  impacts  to 
the  environment  are  remote  and 
difficult  to  quantify  and  ongoing 
regulatory  safeguards  are  in  place  to 
protect  against  potential  risks  of  impacts 
into  the  future.  Environmental  Defense 
Fundv.  Andrus,  619  F.2d  1368  (10th 
Cir.  1980)  reh'g  en  banc  denied;  and 
Citizens  for  Environmental  Quality  v. 
Lyng.  731  F.  Supp.  970  (D.  Colo.  1989). 
While  these  cases  may  provide  more 
support  for  the  general  proposition  that 
remote  and  speculative  impacts  need 
not  be  considered  under  NEPA,  they  do 
not  displace  the  Commission's 
responsibilify  to  make  the  threshold 
determination  based  on  the  NRC  record 


that  severe  accidents  are  remote  and 
speculative  for  the  purpose  of  license 
renewal  reviews.  As  discussed,  the 
Commission  is  unable  to  reach  that 
conclusion. 

For  the  reasons  cited  in  this 
document,  the  Commission  denies  the 
petition. 

Dated  at  Rockville.  Maryland,  this  13th  day 
of  February,  2001. 

For  the  Nuclear  Regulatory  Commission. 

Annette  L.  Vietti-Cook, 

Secretary  of  the  Commission. 

[FR  Doc.  01^104  Filed  2-16-01;  8:45  am] 

BIUJNG  COK  TSaO-BI-P 


'  See.  e.g..  Limerick  Ecology  Action  v.  NRC,  869 
F.2d  at  739;  San  Luis  Obispo  Mothers  for  Peace  v. 
NRC,  751  F.2d  1287,  1300-01  (D.C.  Cir.  1984). 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  73, 76,  and  95 
[Docket  No.  PRNI-76-1] 

United  Plant  Guard  Workers  of 
America;  Denial  of  Petition  for 
Rulemaking 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Denial  of  petition  for 
rulemaking. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  denjring  a  petition 
for  ndemaking  submitted  by  3ie  United 
Plant  Guard  Workers  of  America  (PRM- 
76-1).  The  petitioner  requested  that  the 
NRC  amend  its  regulations  concerning 
security  at  the  gaseous  diffusion  plants 
to  address  sites  that  have  both  special 
nuclear  material  security  concerns  and 
protection  of  classified  matter  concerns; 
to  require  that  these  facilities  be  able  to 
detect,  respond  to,  and  mitigate  threats 
of  a  sabotage  event;  and  to  require  that 
the  seciuity  force  be  armed  and 
empowered  to  make  arrests  in  limited 
situations.  The  petitioner  believes  that 
these  amendments  are  necessary  to 
address  the  protection  of  classified 
information,  equipment  and  materials, 
and  special  nuclear  material  at  the 
gaseous  diffusion  plants. 
ADDRESSES:  Copies  of  the  petition  for 
rulemaking,  the  public  comments 
received,  and  NRC's  letter  to  the 
petitioner  may  be  examined  at  the  NRC 
Public  Document  Room,  11555 
Rockville  Pike,  Rockville,  MD.  These 
documents  also  may  be  viewed  and 
downloaded  electronically  via  the 
rulemaking  website. 

Documents  created  or  received  at  the 
NRC  after  November  1,  1999  are  also 
available  electronically  at  the  NRC's 
Public  Electronic  Reading  Room  on  the 
Internet  at  http://www.nrc.gov/NRC/ 
ADAMS/index.html.  From  this  site,  the 


public  can  gain  entry  into  the  NRC's 
Agencywide  Document  Access  and 
Management  System  (ADAMS),  which 
provides  text  and  image  files  of  NRC's 
public  documents.  For  more 
information,  contact  the  NRC  Public 
Document  Room  (PDR)  Reference  staff 
at  1-800-397-4209,  301-415-4737.  or 
by  e-mail,  pdr@nrc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Merri  Horn,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  telephone  (301)  415- 
8126,  e-mail  mlhl@rirc.gov. 
SUPPI.EMENTARY  INFORMATION: 

The  Petition 

On  May  10,  2000  (65  FR  30018),  the 
NRC  published  a  notice  of  receipt  of  a  ' 
petition  for  rulemaking  filed  by  the 
United  Plant  Guard  Workers  of  America. 
The  petitioner  requested  that  the  NRC 
amend  its  regulations  concerning 
securify  at  the  gaseous  diffusion  plants 
to  address  sites  that  have  both  special 
nuclear  material  securify  concerns  and 
protection  of  classified  matter  concerns; 
to  require  that  these  focilities  be  able  to 
detect,  respond  to,  and  mitigate  threats 
of  a  sabotage  event;  and  to  require  that 
the  securify  force  be  armed  and 
empowered  to  make  arrests  in  limited 
situations.  The  petitioner  believes  that 
these  amendments  are  necessary  to 
address  the  protection  of  classified 
information,  equipment  and  materials, 
and  special  nuclear  material  at  the 
gaseous  diffusion  plants. 

First,  the  petitioner  asserted  that  the 
regulations  do  not  adequately  address 
sites  that  have  both  nuclear  material 
securify  concerns  and  classified  matter 
concerns.  The  petitioner  believes  that 
the  applicable  regulations  were  not 
appropriately  merged  in  the  regulations 
governing  gaseous  diffusion  plants  to 
address  a  site  that  covers  the  protection 
of  classified  information,  equipment 
and  materials,  and  special  nuclear 
material. 

As  an  example,  the  petitioner  stated 
that  the  Controlled  Area  Fence  Line 
does  provide  a  minimum  level  of 
protection  against  the  unauthorized 
removal  of  special  nuclear  material 
contained  in  10-  and  20-ton  cylinders. 
However,  the  petitioner  questioned 
whether  the  fence  line  adequately 
protects  against  the  imauthorized 
removal  of  restricted  information, 
equipment,  and  other  materials  or  the 
imauthorized  access  to  these  types  of 
materials. 

The  petitioner  asserted  that  other 
facilities  that  possess  Category  m 
quantities  of  special  nuclear  material 
regulated  by  the  NRC  do  not  share  the 
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level  of  concern  for  classified  matter, 
eqmpment,  and  technology  that  exists  at 
the  gaseous  diffusion  plants.  The 
petitioner  suggested  that  the  regulations 
concerning  security  programs  at  the 
gaseous  diffusion  plants,  such  as  escort 
requirements  and  physical  seciuity 
measures,  should  be  amended  to  be 
made  more  stringent  to  protect  this 
technology.  The  petitioner  did  not  offer 
any  specifics  as  to  how  the  regulations 
should  be  amended. 

Second,  according  to  the  petitioner, 
the  NRC  typically  relies  on  local  law 
enforcement  agencies  to  respond  to 
incidents  of  workplace  violence  or 
sabotage  at  material  licensee  facilities. 
The  petitioner  stated  that  the  scope  and 
complexity  of  a  gaseous  diffusion  plant 
makes  it  far  different  from  other  types 
of  NRC-licensed  materials  facilities. 
Furthermore,  the  petitioner  believes  that 
these  differences  result  in  imique 
problems  in  relying  on  local  law 
enforcement  agencies  to  protect  such  a 
facility  from  violent  incidents.  The 
petitioner  indicated  that  local  law 
enforcement  agencies  in  the  vicinity  of 
the  Paducah  plant  have  stated,  for  the 
record,  that  they  should  not  be  viewed 
as  a  replacement  for  on-site  security 
because  of  their  lack  of  knowledge  of 
the  plant  site,  the  types  of  hazards 
contained  in  the  plant,  and  their  limited 
resources.  The  petitioner  presented  two 
letters,  attached  to  the  petition,  from 
law  enforcement  agencies  in  the  vicinity 
of  the  Paducah  plant  that  support  this 
contention. 

Because  of  the  unique  nature  of 
gaseous  diffusion  plants  and  the 
importance  of  their  operation,  the 
petitioner  beUeves  that  a  violent 
incident  or  an  act  of  sabotage  would 
affect  national  security.  The  petitioner 
also  asserted  that,  because  of  the  many 
radiological  and  toxicological  hazards 
associated  with  these  plants,  an  act  of 
sabotage  could  adversely  affect  the 
safety  of  plant  workers  and  the  pubUc. 

The  petitioner  believes  that  these 
dangers  were  not  addressed  as  part  of 
the  certification  process.  According  to 
the  petitioner,  current  NRC  standards  do 
not  require  a  security  force  that  is 
capable  of  preventing  a  sabotage  event. 
The  petitioner  requested  that  the 
regulations  be  amended  to  require  that 
secmity  forces  at  the  gaseous  diffusion 
plants  be  able  to  detect,  respond  to,  and 
mitigate  violent  incidents  or  acts  of 
sabotage. 

Last,  the  petitioner  noted  that  current 
regulations  do  not  require  that  the 
security  force  be  armed  or  empowered 
to  enforce  the  Atomic  Energy  Act.  The 
petitioner  requested  that  security 
officers  at  the  gaseous  diffusion  plants 
be  armed  and  empowered  to  make 


arrests  in  limited  situations,  such  as  for 
violations  of  the  Atomic  Energy  Act. 

Public  Comments  on  the  Petition 

The  notice  of  receipt  of  the  petition 
for  rulemaking  invited  interested 
persons  to  submit  comments.  The 
comment  period  closed  on  July  24, 
2000.  NRC  received  one  comment  letter 
from  the  United  States  Enrichment 
Corporation  (USEC).  the  operator  of  the 
gaseous  diffusion  plants.  The 
commenter  was  opposed  to  the  petition. 
The  commenter  believes  that  the 
petitioner  does  not  provide  a  solid  and 
specific  basis  for  revising  the 
regulations  to  increase  security  at  the 
gaseous  diffusion  plants.  The 
commenter  points  out  that  the  petitioner 
has  not  provided  specific 
reconunendations  regarding  what 
revisions  should  be  made  to  ciurent 
security  regulatory  requirements  to 
address  the  concerns  outlined  in  the 
petition.  The  commenter  states  that  the 
security  program  at  the  gaseous 
diffusion  plants  exceeds  NRC 
requirements  for  the  protection  of 
classified  matter  and  special  nuclear 
material  of  low  strategic  significance. 
The  commenter  asserts  that  research  by 
the  NRC,  United  States  Department  of 
Energy  (DOE),  and  United  States  Federal 
Bureau  of  Investigations  (FBI)  does  not 
indicate  a  higher  potential  threat  level 
for  the  gaseous  diffusion  plants  than  for 
other  fuel  cycle  facilities  with  similar 
nuclear  materials.  The  commenter  states 
that  the  requested  changes  would  also 
affect  other  similar  facilities  and  that 
implementation  of  the  protective 
strategies  described  by  the  petitioner 
would  result  in  an  increase  in  cost  for 
all  subject  facilities  and  that  the  cost  is 
not  justified  based  on  the  lack  of 
increased  associated  threat.  The 
commenter  believes  that  the  level  of 
security  is  adequate  to  protect  classified 
matter  and  special  nuclear  material  at 
the  gaseous  diffusion  plants. 

Reasons  for  Denial 

The  NRC  is  denying  the  petition 
because  we  have  determined  that 
current  NRC  regulations  and  certificate 
conditions  governing  the  gaseous 
diffusion  plants  provide  adequate 
protection  for  both  classified  matter  and 
special  nuclear  material  at  these  plants. 
The  gaseous  diffusion  plants  operate 
under  certificates  of  compliance  issued 
under  the  provisions  of  10  CFR  part  76. 
Furthermore,  they  are  subject  to  the 
physical  protection  provisions  of  10 
CFR  part  73  and  the  security  provisions 
of  10  CFR  part  95.  The  gaseous  diffusion 
plants  process  Category  III  levels  of 
special  nuclear  material  as  described  in 
10  CFR  73.2.  Category  III  levels  require 


a  minimum  level  of  security,  as 
specified  in  10  CFR  73.67,  to  minimize 
the  possibility  for  the  imauthorized 
removal  of  special  nuclear  material.  The 
specified  level  of  secvuity  is  intended  to 
be  consistent  with  the  potential 
consequences  of  such  an  action.  The 
regulations  in  Part  95  establish  security 
requirements  for  the  protection  of 
classified  matter  up  to  and  including 
SECRET-Restricted  Data  and  are 
consistent  with  national  policy.  The 
gaseous  diffusion  plants  are  also 
required  to  follow  the  security  plans 
approved  by  the  NRC. 

The  petitioner  suggested  three 
separate  areas  for  changing  the 
regulations:  (1)  Require  more  stringent 
regulations  concerning  security 
programs  at  the  gaseous  diffusion 
plants,  such  as  escort  requirements  and 
physical  security  measures;  (2)  require 
that  these  facilities  be  able  to  detect, 
respond  to,  and  mitigate  threats  of  a 
sabotage  event;  and  (3)  require  that  the 
security  force  be  armed  and  empowered 
to  make  arrests  in  limited  situations. 

1 .  More  Stringent  Regulations 

NRC  believes  that  the  petitioner  is 
incorrect  in  asserting  that  the 
regulations  do  not  adequately  address 
sites  with  requirements  for  both 
physical  protection  of  special  nuclear 
material  and  protection  of  classified 
matter.  The  MIC  staff  was  not  able  to 
identify  any  conflict  with  the  provisions 
of  Parts  73  and  95,  nor  was  the  staff  able 
to  identify  any  gaps  in  coverage.  The 
combination  of  special  nuclear  material 
of  low  strategic  significance  (SNM-LSS) 
and  classified  material  does  not  create 
any  new  threat  to  the  protection  of 
classified  material.  Part  95  requires  that 
access  to  classified  matter  be  limited  to 
authorized  persons  who  have  an 
appropriate  security  clearance  and  a 
need-to-know  for  the  classified  matter. 
Individuals  without  the  appropriate 
level  of  clearance  and/or  need-to-know 
must  be  escorted  at  all  times  by  an 
authorized  individual.  Part  95  requires 
that  all  cleared  employees  be  provided 
with  security  training.  Part  95  also 
requires  that  classified  matter  be  stored 
in  locked  vaidts  or  safes  and  requires  a 
watchman  to  check  the  safes  on  an 
established  frequency.  The  escort  of 
uncleared  individuals  is  already 
required  by  Part  95.  The  provisions  of 
Part  95  provide  adequate  protection  of 
classified  matter  and  are  consistent  with 
national  policy  (i.e.,  National  Indiistrial 
Seciuity  Program  Operating  Manual.) 

As  an  example,  the  petitioner 
suggested  that  the  security  fence  does 
not  provide  adequate  protection  of 
restricted  information.  (The  NRC 
assiimes  that  the  petitioner  is  actually 
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mferring  to  restricted  data  or  national 
security  information  as  there  is  no 
category  called  restricted  information.) 
The  petitioner  does  concede  that 
imauthorized  removal  of  SNM-LSS  is 
not  an  issue.  The  security  fence  is  not 
required  by  Part  95,  although  it  does 
provide  some  protection  since  it 
prevents  unauthorized  individuals  fitim 
gaining  access  to  the  facility.  Only 
employees  and  authorized  individuals 
are  allowed  access  to  the  facility.  All 
employees  and  visitors  are  required  to 
enter  and  exit  the  facility  through 
portals  manned  by  security  personnel. 
Security  personnel  do  have  the  right  to 
search  items  entering  and  leaving  the 
facility.  These  provisions,  as  well  as 
others,  ensiu-e  that  classified  matter  is 
used,  stored,  processed,  reproduced, 
transmitted,  transported,  and  destroyed 
only  under  conditions  that  will  provide 
adequate  protection  and  prevent  access 
by  imauthorized  persons.  The  petitioner 
did  not  provide  any  information 
demonstrating  that  more  stringent  escort 
requirements  or  other  seciirity  measiires 
were  necessary  for  the  gaseous  diffusion 
plants.  The  increased  burden  that  would 
be  imposed  by  any  new  regulations 
would  not  appear  to  be  warranted.  The 
provisions  of  Parts  73  and  95,  coupled 
with  the  approved  security  plans  for  the 
protection  of  classified  matter  and  for 
physical  protection,  will  continue  to 
provide  the  basis  for  adequate 
protection  of  classified  matter  and 
SNM-LSS  possessed  by  the  gaseous 
diffusion  plants. 

2.  Detect.  Respond  to,  and  Prevent 
Sabotage 

In  Part  73,  the  requirements  do  reflect 
the  need  for  addressing  radiological 
sabotage  for  Category  I  facilities.  A 
Category  I  facility  is  a  facility  that 
possesses  a  formula  quantity  of  special 
nuclear  material  of  strategic  significance 
{e.g.,  5  kilograms  of  uranium  enriched  to 
20  percent  or  more  in  the  m^miiun-235 
isotope)  and  a  Category  III  facility  is  one 
that  possesses  special  nuclear  material 
of  low  strategic  significance  (uranium 
enriched  to  less  than  10  percent  in  the 
uraniima-235  isotope,  with  limited 
quantities  at  higher  enrichments).  The 
gaseous  diffusion  plants  are  classified  as 
Category  HI  facilities.  When  the 
regulations  in  Part  73  were 
promulgated,  the  NRC  did  not  consider 
that  a  potential  threat  for  radiological 
sabotage  existed  for  Category  III 
facilities.  Therefore,  Part  73  does  not 
require  that  these  facilities  protect 
against  radiological  sabotage  other  than 
ensuring  the  security  of  radioactive 
material  under  10  CFR  part  20.  The  NRC 
is  not  aware  of  any  changes  in  the  threat 
environment  that  would  warrant  a 


change  in  this  conclusion  and, 
therefore,  would  warrant  a  change  in  the 
physical  protection  requirements  for 
Category  HI  facilities.  Additionally, 
during  Uie  promulgation  of  Part  76, 
sabotage  was  not  considered  to  be  a 
credible  threat  and,  therefore,  was  not 
addressed  in  the  regulations.  The  staff 
evaluated  whether  the  classification  of 
the  gaseous  diffusion  plants  as  Category 
m  facilities  was  appropriate  since  the 
requested  change  to  the  rules  woidd 
result  in  imposing  the  equivalent  of 
Category  I  physical  protection 
requirements  on  the  gaseous  diffusion 
plants.  Ciirrently,  the  gaseous  diffusion 
plants  do  not  have  a  national  defense 
role.  The  production  from  these  plants 
supports  the  conunercial  nuclear 
industry.  The  material  is  unattractive 
from  a  proliferation  standpoint  because 
of  its  low  enrichment  and  its  storage 
configuration  (e.g.,  14-ton  cylinders) 
reduces  the  likelihood  of  theft  or 
diversion  compared  to  Category  I 
material.  The  staff  has  not  identified  any 
change  in  the  threat  environment  that 
would  warrant  a  change  to  the 
requirements  for  the  gaseous  diffusion 
plants.  The  staff  concluded  that  the 
classification  of  the  gaseous  diffusion 
plants  as  Category  III  facilities  was 
appropriate. 

The  petitioner  also  expressed  concern 
that  local  law  enforcement  is  viewed  as 
a  replacement  for  on-site  security 
response  capability.  On-site  security 
would  be  the  first  to  respond;  local  law 
enforcement  woidd  be  contacted  to 
provide  backup  if  deemed  necessary. 
Both  gaseous  diffusion  plants  have 
agreements  in  place  with  local  law 
enforcement  agencies.  The  local  sheriff. 
State  police,  and  FBI  have  also 
participated  in  emergency  exercises  at 
the  plants.  In  addition,  if  a  specific 
threat  were  to  be  uncovered,  the  facility 
would  be  provided  with  the  information 
and  could  increase  security  as 
necessary.  State  and  Federal  law 
enforcement  officials  would  be  available 
to  respond  in  case  of  a  serious  threat. 

The  petitioner  has  not  provided  any 
new  information  for  NRC  consideration 
that  could  form  an  adequate  basis  to 
requirethat  the  plants  be  able  to  detect, 
respond  to,  and  mitigate  violent 
incidents  or  acts  of  sabotage.  There  is  no 
known  change  in  the  threat 
environment  that  would  warrant  a 
change  to  the  regulations  or  a  change  in 
classification  for  the  gaseous  diffusion 
plants  from  Category  III  to  Category  I. 
The  increased  burden  that  would  be 
imposed  on  the  certificate  holder,  the 
NRC  staff,  and  other  stakeholders  is  not 
warranted  based  on  current  information. 


3.  Armed  Security  Force 

NRC  physical  seciuity  requirements 
vary  according  to  the  risk  posed  by  the 
radioactive  material  possessed  and  do 
not  require  armed  guards  for  the 
operations  under  NRC  regulation  at  the 
gaseous  diffusion  plants.  There  is  no 
known  threat  that  would  warrant 
requiring  armed  guards  at  Category  III 
facilities,  including  the  gaseous 
diffusion  plants.  The  operations  at  the 
gaseous  diffusion  plants  imder  NRC 
regulation  involve  SNM-LSS,  and  NRC 
regulations  do  not  require  the  presence 
of  armed  guards  for  the  adequate 
protection  of  SNM-LSS.  However,  NRC 
regulations  do  not  prohibit  carrying  of 
firearms.  In  fact,  the  guards  at  the 
gaseous  diffusion  plants  do  carry 
firearms.  USEC  has  committed  to  the 
presence  of  armed  guards  in  its  NRC- 
approved  physical  protection  plans.  The 
NRC  ciurently  does  not  have  the 
authority  to  authorize  certificate  holders 
and  their  employers  and  contractors  to 
have  arrest  authority  for  protection  of 
common  defense  and  seciuity.  However, 
DOE  does  have  the  authority  and  has 
now  completed  issuance  of  weapons 
authorization  cards  for  the  guard  forces 
at  the  gaseous  diffusion  plants.  The 
remedy  requested  by  the  petition  [i.e.. 
rulemaking)  would  appear  to  be 
unnecessary  as  the  desired  outcome 
(armed  guards  and  arrest  authority)  has 
been  achieved  by  means  other  than 
rulemaking. 

In  conclusion,  no  new  information 
has  been  provided  by  the  petitioner  that 
calls  into  question  the  classified 
information  and  physical  protection 
requirements.  Existing  NRC  regulations 
provide  the  basis  for  reasonable 
assurance  that  the  common  defense  and 
seciuity  is  adequately  protected. 
Additional  rulemaking  would  impose 
unnecessary  regulatory  burden  and  does 
not  appear  to  be  warranted  for  the 
adequate  protection  of  the  common 
defense  and  security.. 

For  the  reasons  cited  in  this 
document,  the  NRC  denies  this  petition. 

Dated  at  Rockville,  Maryland,  this  3lst  day 
of  January,  2001. 

For  the  Nuclear  Regulatory  Commission. 
William  D.  Travers, 
Executive  Director  for  Operations. 
[PR  Doc.  01-4105  Filed  2-16-01;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  121 

Small  Business  Size  Standards; 
Waiver  of  the  Nonmanufacturer  Rule 

agency:  Small  Business  Administration. 
ACTION:  Notice  of  intent  to  waive  the 
nonmanufacturer  rule  for  aerospace  ball 
and  roller  bearings,  consists  of.  but  not 
limited  to,  annular  ball  bearings,  ball 
bearings,  cylindrical  ball  bearings, 
linear  ball  bearings,  linear  roller 
bearings,  needle  roller  bearings  races, 
roller  bearings,  tapered  roller  bearings 
and  thrust  roller  bearings. 

SUMMARY:  The  Small  Business 
Administration  (SBA)  is  considering 
granting  a  waiver  of  the 
Nonmanufacturer  Rule  for  aerospace 
ball  and  roller  bearings,  consists  of,  but 
not  limited  to,  annular  ball  bearings, 
ball  bearings,  cylindrical  ball  bearings, 
linear  ball  bearings,  linear  roller 
bearings,  ball  or  roller  bearing  races, 
roller  bearings,  tapered  roller  bearings 
and  thrust  roller  bearings.  The  basis  for 
a  waiver  of  the  Nonmanufacturer  Rule 
for  these  products  is  that  there  are  no 
small  business  manufacturers  or 
processors  available  to  supply  these 
products  to  the  Federal  Government. 
The  effect  of  a  waiver  would  be  to  allow 
an  otherwise  qualified  Nonmanufacturer 
to  supply  other  than  the  product  of  a 
domestic  small  business  manufactiu^r 
or  processor  on  a  Federal  contract  set 
aside  for  small  businesses  or  awarded 
through  the  SBA  8(a)  Program.  The 
purpose  of  this  notice  is  to  solicit 
comments  and  potential  source 
information  from  interested  parties. 
DATES:  Comments  and  sources  must  be 
submitted  on  or  before  March  5,  2001. 
ADDRESSES:  Edith  Butler,  Program 
Analyst,  U.S.  Small  Business 
Administration,  409  3rd  Street  SW., 
Washington,  DC  20416,  Tel:  (202)  619- 
0422. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edith  Butler,  Program  Analyst,  (202) 
619-0422  FAX  (202)  205-6845. 
SUPPLEMENTARY  INFORMATION:  Public 
Law  100-656,  enacted  on  November  15, 
1988,  incorporated  into  the  Small 
Business  Act  the  previously  existing 
regulation  that  recipients  of  Federal 
contracts  set-aside  for  small  businesses 
or  the  SBA  8(a)  Program  procurement 
must  provide  the  product  of  a  small 
business  manufacturer  or  processor,  if 
the  recipient  is  other  than  the  actual 
manufacturer  or  processor.  This 
requirement  is  commonly  referred  to  as 
the  Nonmanufacturer  Ruie.  The  SBA 
regulations  imposing  this  requirement 
are  found  at  13  CFR  121.406(b).  Section 


303(h)  of  the  law  provides  for  waiver  of 
this  requirement  by  SBA  for  any  "class 
of  products"  for  which  there  are  no 
small  business  manufactiuers  or 
processors  in  the  Federal  market.  To  be 
considered  available  to  participate  in 
the  Federal  market  on  these  classes  of 
products,  a  small  business  manufactiurer 
must  have  submitted  a  proposal  for  a 
contract  solicitation  or  received  a 
contract  from  the  Federal  Government 
within  the  last  24  months.  The  SBA 
defines  "class  of  products"  based  on 
two  coding  systems.  The  first  is  the 
Office  of  Management  and  Budget  North 
American  Industry  Classification 
System  (NAICS).  The  second  is  the 
Product  and  Service  Code  (PSC) 
established  by  the  Federal  Procurement 
Data  System. 

The  Small  Business  Administration  is 
currently  processing  a  request  for  a 
waiver  of  the  Nonmanufacturer  Rule  for 
Ball  and  Roller  Bearing  Manufacttiring 
(SIC  3562,  NAICS  332991),  roller 
bearings  consists  of,  but  not  limited  to, 
annular  ball  bearings,  ball  bearings, 
cylindrical  ball  bearings,  linear  ball 
bearings,  linear  roller  bearings,  needle 
roller  bearings,  ball  or  roller  bearings 
races,  roller  bearings,  tapered  roller 
bearings  and  thrust  roller  bearings,  and 
invites  the  public  to  comment  or 
provide  information  on  potential  small 
business  manufacturers  for  these 
products. 

In  an  effort  to  identify  potential  small 
business  manufactiirers,  the  SBA  has 
searched  Procxirement  Marketing  & 
Access  Network  (PRO-Net)  and  the  SBA 
will  publish  a  notice  in  the  Commerce 
Business  Daily.  The  public  is  invited  to 
comment  or  provide  source  information 
to  SBA  on  the  proposed  waiver  of  the 
Nonmanufacturer  Rule  for  these  classes 
of  products. 

Dated:  lanuary  26.  2001. 
Luz  A.  Hopewell, 

Associate  Administrator  for  Government 
Contracting. 

[FR  Doc.  01-3976  Filed  2-16-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration- 

14  CFR  Part  39 

[Docket  No.  2000-NM-193-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  MD-11  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 


ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  docimient  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
McDonnell  Douglas  Model  MD-1 1 
series  airplanes,  that  currently  requires 
replacement  of  the  air  driven  generator 
(ADG)  wire  assembly  with  a  new, 
increased  length  wire  assembly.  This 
action  would  require,  among  other 
actions,  replacement  of  the  existing 
ADG  wire  assembly  in  the  right  air 
conditioning  compartment  with  a 
certain  new  wire  assembly.  This  action 
also  would  expand  the  applicability  of 
the  existing  AD  to  include  additional 
eurplanes.  This  proposal  is  prompted  by 
an  investigation  that  revealed  the  length 
of  the  new  wire  assembly  is  too  long 
and  causes  the  assembly  to  chafe  against 
the  left  emergency  alternating  ciurent 
bus  of  the  ADG.  The  actions  specified 
by  the  proposed  AD  are  intended  to 
prevent  loss  of  the  charging  capability  of 
the  airplane  battery  due  to  chafing.  Loss 
of  the  charging  capability  of  the  airplane 
battery,  coupled  with  a  loss  of  all 
normal  electrical  power,  could  prevent 
continued  safe  flight  and  landing  of  the 
airplane. 

DATES:  Comments  must  be  received  by 
April  6,  2001. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-114. 
Attention:  Rules  Docket  No.  2000-NM- 
193-AD.  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2000-NM-193-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division,  3855  Lakewood 
Boulevard.  Long  Beach.  California 
90846.  Attention:  Technical 
Publications  Business  Administration, 
Dept.  C1-L51  (2-60).  This  information 
may  be  examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  the  FAA,  Los  Angeles  Aircraft 
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Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brett  Portwood,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L.  Los  Angeles  Aircraft  Certification 
Office.  3960  Paramoimt  Boulevard. 
Lakewood,  California  90712-4137; 
telephone  (562)  627-5350;  fax  (562) 
627-5210. 

SUPPLEMENTARY  INFORMATION: 
Cominents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  nde  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  AU  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Nmnber  2000-NM-193-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114.  Attention:  Rules  Docket  No. 
2000-NM-193-AD.  1601  Lind  Avenue, 
SW..  Renton,  Washington  98055-4056. 


Discussion 

On  February  10,  2000,  the  FAA  issued 
AD  2000-03-12.  amendment  39-11571 
(65  FR  8030,  February  17.  2000). 
applicable  to  certain  McDonnell 
Douglas  Model  MD-11  series  airplanes, 
to  require  replacement  of  the  air  driven 
generator  (ADG)  wire  assembly  with  a 
new.  increased  length  wire  assembly. 
That  action  was  prompted  by  a  report  of 
loose  terminal  attachment  hardware  on 
the  ADG  power  monitor  relay  due  to  a 
stress  condition  on  the  terminal 
attachment  points*  The  requirements  of 
that  AD  are  intended  to  prevent  loss  of 
the  charging  capability  of  the  airplane 
battery.  Loss  of  the  charging  capability 
of  the  airplane  battery,  coupled  with  a 
loss  of  all  normal  electrical  power, 
could  prevent  continued  safe  flight  and 
landing  of  the  airplane. 

The  incident  that  prompted  AD  2000- 
03-12  is  not  considered  to  be  related  to 
an  accident  that  occurred  off  the  coast 
of  Nova  Scotia  involving  a  McDonnell 
Douglas  Model  MD-11  series  airplane. 
The  cause  of  that  accident  is  still  under 
investigation. 

Other  Related  Rulemaking 

The  FAA,  in  conjimction  with  Boeing 
and  operators  of  Model  MD-11  series 
airplanes,  is  continuing  to  review  all 
aspects  of  the  service  history  of  those 
airplanes  to  identify  potential  unsafe 
conditions  and  to  take  appropriate 
corrective  actions.  This  proposed  AD  is 
one  of  a  series  of  actions  identified 
during  that  process.  The  process  is 
continuing  and  the  FAA  may  consider 
additional  rulemaking  actions  as  further 
results  of  the  review  become  available. 

Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  AD  2000-03-12. 
an  investigation  revealed  that  the  length 
of  the  new  wire  assembly  installed  per 
that  AD  is  too  long  and  causes  the 
assembly  to  chafe  against  the  left 
emergency  alternating  current  bus  of  the 
airplane  battery.  This  condition,  if  not 
corrected,  could  result  in  the  loss  of  the 
charging  capability  of  the  ADG.  which, 
when  coupled  with  a  loss  of  all  normal 
electrical  power,  could  consequently 
prevent  continued  safe  flight  and 
landing  of  the  airplane. 

In  addition.  Model  MD-11  series 
airplanes,  manufacttirer's  fuselage 
numbers  0633  through  0646,  inclusive, 
which  were  not  subject  to  the 
requirements  of  AD  2000-03-12,  had  a 
modification  accomplished  in 
production  that  is  similar  to  the 
replacement  required  by  AD  2000-03- 
12.  Therefore,  the  FAA  finds  that  these 
additional  airplanes  are  also  subject  to 
the  identified  unsafe  condition. 


Also,  the  original  issue  and  Revision 
01  of  Boeing  (McDonnell  Douglas) 
Service  Bulletin  MDl  1-24-128  (which 
were  referenced  in  AD  2000-03-12  as 
the  appropriate  sources  of  service 
information  for  accomplishing  the 
required  actions)  contained  an  error, 
which  resulted  in  the  misidentification 
of  a  wire  assembly  and  the  omission  of 
an  existing  wire  on  an  illustration. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  MDll-24-128, 
Revision  02,  dated  October  31,  2000, 
which  describes  procedures  for 
replacement  of  the  existing  ADG  wire 
assembly  located  on  the  transformer 
panel  at  station  Y=568.333  in  the  right 
air  conditioning  compartment  with  a 
certain  new  wire  assembly.  The  service 
bulletin  also  describes  procedures  for 
replacing  the  associated  clamps  and 
screws  of  the  ADG  wire  assembly  with 
new  clamps  and  screws,  and  torque 
tightening  the  terminal  hardware  to 
certain  limits.  Accomplishment  of  the 
actions  specified  in  the- service  bulletin 
is  intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  2000-03-12  to  require 
accompUshment  of  the  actions  specified 
in  the  service  bulletin  described 
previously. 

Cost  Impact 

There  are  approximately  191  Model 
MD-11  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  60  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD. 

The  new  actions  that  are  proposed  in 
this  AD  action  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish,  at  an  average  labor  rate 
of  $60  per  work  hour.  Required  parts 
would  cost  approximately  $810  per 
airplane.  Based  on  these  figiu^s,  the  cost 
impact  of  the  proposed  requirements  of 
this  AD  on  U.S.  operators  is  estimated 
to  be  $52,200,  or  $870  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
futtue  if  this  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
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time  necessary  to  perform  the  specific 
actions  actuaUy  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposed 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  EMDT 
Regidatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regidatory  evaluation  prepared  for  this 
action  is  contained  in  the  RiUes  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  OH  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Hie  Propoaed  Amendment 

Accordingly,  piu^uant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

139.13    [AirandMi] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-11571  (65  FR 
8030,  February  17,  2000),  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

NfcDonnell  Douglas:  Docket  2000-NM-193- 
AD.  Supersedes  AD  2000-03-12. 
Amendment  39-11571. 
Applicability:  Model  MD-11  series 
airplanes,  as  listed  in  Boeing  Service  Bulletin 
MDll-24-128,  Revision  02,  dated  October 
31,  2000;  certificated  in  any  category. 


Note  1:  This  AD  applies  to  each  aiq>lane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  the  charging  capability 
of  the  air  driven  generator  (ADG),  that  when 
coupled  with  a  loss  of  all  normal  electrical 
power,  could  prevent  continued  safe  flight 
and  landing  of  the  airplane,  accomplish  the 
following: 

Replacement 

(a)  Within  1  year  after  the  effective  date  of 
this  AD,  do  the  actions  specified  in 
paragraphs  (a)(1).  (a)(2).  and  (a)(3)  of  this  AD 
per  Boeing  Service  Bulletin  MDll-24-128, 
Revision  02.  dated  October  31.  2000. 

(1)  Replace  the  ADG  wire  assembly,  part 
number  (P/N)  ACS9006-501  and/or 
ACS900&-502.  located  on  the  transformer 
panel  at  station  Y=568.333  in  the  right  air 
conditioning  comp)artment  with  a  new  wire 
assembly.  P/N  SR11240033-101. 

Note  2:  The  referenced  service  bulletin 
incorrectly  lists  the  new  wire  assembly  as 
having  P/N  SRl  124033-101  in  paragraph 
3.A.4.  of  the  Accomplishment  Instructions. 
The  correct  P/N  is  SRl  1240033-101.  as 
indicated  in  paragraph  (a)(1)  of  this  AD. 

(2)  Replace  the  associated  clamps  and 
screws  of  the  ADG  wire  assembly  with  new 
clamps  and  screws. 

(3)  Torque  tighten  terminal  hardware  to  the 
limits  sjjecified  in  the  service  bulletin. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Laspector.  who  may  add 
conunents  and  then  send  it  to  the  Manager, 
Los  Angeles  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  AGO. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  GFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 


Issued  in  Renton,  Washington,  on  February 
12,2001. 
Vi  L.  Lipski, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  01-4058  Filed  2-16-01;  8:45  am] 

BHJJNG  CODE  4810-13-0 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Doclut  No.  2<X)0-NM-192-AD] 

RIN2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Modsl  MD-11  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rtilemaking 
(NFRM). 

summary:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDonnell  Douglas  Model  MD- 
11  series  airplanes.  This  proposal  would 
require  an  inspection  to  detect  arcing 
damage  of  the  electrical  cables  leading 
to  the  terminal  strips  and  surroxmding 
structure  in  the  wing  areas  inboard  of 
the  pylons  1  and  3  and  the  No.  2  engine; 
and  corrective  actions,  if  necessary.  This 
proposal  also  would  require  revising  the 
cable  connection  stackup  of  the  terminal 
strips  on  the  wings  and  No.  2  engine. 
This  action  is  necessary  to  prevent 
arcing  damage  to  the  terminal  strips  and 
damage  to  the  adjacent  structure  in  the 
wing  areas  inboard  of  the  pylons  1  and 
3  and  the  No.  2  engine,  which  could 
result  in  a  fire  inboard  of  the  pylons  1 
and  3  or  the  No.  2  engine.  This  action 
is  intended  to  address  the  identified 
luisafe  condition. 

DATES:  Comments  must  be  received  by 
Aprils,  2001. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2000-NM- 
192-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmconunentdfaa.gov.  Comments  sent 
via  fox  or  the  Internet  must  contain 
"Docket  No.  2D0O-NM-192-AD"  in  tiie 
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subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  nde  may  be  obtained  from 
Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California 
90846,  Attention:  Technical 
Publications  Business  Administration. 
Dept.  C1-L51  (2-€0).  This  information 
may  be  examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramoimt 
Boulevard,  Lakewood,  California. 
POR  FURTHER  S«K)RMAT10N  CONTACT: 
Brett  Portwood,  Aerospace  Engineer, 
Systems  and  Eqtiipment  Branch,  ANM- 
130L,  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramoimt 
Boidevard,  Lakewood,  California  90712; 
telephcme  (562)  627-5350;  fax  (562) 
627-5210. 

SUPPLEMENTARY  MPORMATKM: 

Comments  Invited 

1 1  Intraested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rides  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  nde.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
fiinnat: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  [e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rtdes  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 


Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NM-192-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
20OO-NM-192-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

INscunioB 

As  part  of  its  practice  of  re-examining 
all  aspects  of  the  service  experience  of 
a  particular  aircraft  whenever  an 
accident  occurs,  the  FAA  has  become 
aware  of  an  incident  in  which  arcing 
occurred  between  the  power  feeder 
cables  and  support  bracket  of  the 
terminal  strips  on  a  McDonnell  Douglas 
Model  MD-11  series  airplane. 
Investigation  revealed  that  inadequate 
clearance  exists  between  the  terminal 
strips  and  support  brackets  of  the  wing 
areas  inboard  of  the  pylons  1  and  3  and 
the  No.  2  engine.  This  condition,  if  not 
corrected,  coidd  result  in  arcing  damage 
to  the  terminal  strips  and  damage  to  the 
adjacent  structure  of  the  wing  areas 
inboard  of  the  pylons  1  and  3  and  the 
No.  2  engine,  wj^ch  could  residt  in  a 
fire  inboard  of  the  pylons  1  and  3  or  t^e 
No.  2  engine. 


Other  Related  Rulemaking 

The  FAA,  in  conjimction  with  Boeing 
and  operators  of  Model  MD-11  series 
airplanes,  is  continuing  to  review  all 
aspects  of  the  service  history  of  those 
airplanes  to  identify  potential  unsafe 
conditions  and  to  take  appropriate 
corrective  actions.  This  proposed  AD  is 
one  of  a  series  of  actions  identified 
during  that  process.  The  process  is 
continuing  and  the  FAA  may  consider 
additional  rulemaking  actions  as  further 
residts  of  the  review  become  available. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Alert  Service 
Bulletin  MD11-24A187,  dated  October 
4,  2000,  which  describes  procedures  for 
a  general  visual  inspection  to  detect 
arcing  damage  of  the  electrical  cables 
leading  to  the  terminal  strip  and  the 
surrounding  structure  in  the  wing  areas 
inboard  of  the  pylons  1  and  3  and  the 
No.  2  engine;  and  corrective  actions,  if 
necessary.  The  corrective  actions 
include  replacing  any  damaged  terminal 


strip  with  a  like  part  and  sealing  the 
screw  heads  of  any  replaced  terminal 
strip;  repairing  any  arcing  or  structure 
damage;  and  replacing  any  damaged 
cable  with  a  new  cable.  The  service 
bulletin  also  describes  procedures  for 
revising  the  cable  connection  stackup  of 
the  terminal  strips  on  the  left  and  right 
wings  and  the  No.  2  engine  (including 
performing  a  general  visual  inspection 
for  damaged  cable  assemblies;  repairing 
of  any  damaged  cable  assembly;  and 
tightening  terminal  lug  hardware). 
Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  imsafe  condition. 

ExplanatioB  of  Reqairemeets  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  woidd 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously;  except  as 
discussed  below. 

Differences  Between  Proposed  Rale  and 
Service  Bulletin 

Operators  should  note  that  the  service 
bulletin  specifies  to  repair  damaged 
structure  per  the  Structural  Repair 
Manual  (SRM).  However,  the  SRM  does 
not  provide  adequate  procedures  for 
repair  of  certain  structural  material. 
Therefore,  this  proposal  would  require 
the  repair  of  damaged  structure  that  is 
not  covered  in  the  SRM  to  be 
accomplished  per  a  method  approved 
by  the  FAA. 

Cost  Impact 

There  are  approximately  153  Model 
MD-1 1  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  57  airplanes  of  U.S. 
registry  woidd  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  5  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  cost  approximately  $60  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $20,520,  or 
$360  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assimiptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figiu^s  discussed  in  AD 
rulemaking  actions  represent  oidy  the 
time  necessary  to  perform  the  specific 
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actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
imder  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procediu^s  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rides  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113, 44701. 

139.13    [AmwKtod] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McOonnell  Douglas:    Docket  2000-NM- 
192-AD. 

Applicability:  Model  MI>-11  series 
airplanes,  as  listed  in  McDonnell  Douglas 
Alert  Service  Bulletin  MD-1124A187,  dated 
October  4,  2000;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 


modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  arcing  damage  to  the  terminal 
strips  and  damage  to  the  adjacent  structure 
in  the  wing  areas  inboard  of  the  pylons  1  and 
3  and  the  No.  2  engine,  which  could  result 
in  a  fire  inboard  of  the  pylons  1  and  3  or  the 
No.  2  engine,  accomplish  the  following: 

Inspection  and  Corrective  Actions,  If 
Necessary 

(a)  Witiiin  18  months  after  the  effective 
date  of  this  AD,  do  a  general  visual 
inspection  to  detect  arcing  damage  of  the 
electrical  cables  leading  to  the  terminal  strips 
and  the  surrounding  structure  in  the  wing 
areas  inboard  of  the  pylons  1  and  3  and  the 
No.  2  engine,  per  McDonnell  Douglas  Alert 
Service  BulleUn  MD11-24A187,  dated 
October  4,  2000. 

Note  2:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  under  normally 
available  lighting  conditions  such  as 
daylight,  hangar  lighting,  flashlight,  or  drop- 
light,  and  may  require  removal  or  opening  of 
access  panels  or  doors.  Stands,  ladders,  or 
platforms  may  be  required  to  gain  proximity 
to  the  area  being  checked." 

(1)  If  no  arcing  or*  structure  damage  is 
detected  during  the  general  visual  inspection, 
before  further  flight,  do  the  action  specified 
in  paragraph  (b)  of  this  AD. 

(2)  If  any  arcing  damage  is  detected  on  any 
terminal  strip,  before  further  flight,  replace 
the  damaged  terminal  strip  with  a  like  part, 
and  seal  the  screw  heads  of  any  replaced 
terminal  strip,  per  the  service  bulletin. 

(3)  If  any  arcing  damage  is  detected  on  any 
cable  and  the  damage  is  within  the  limits 
specified  in  the  service  bulletin,  before 
further  flight,  repair  the  arcing  per  the  service 
bulletin,  and  do  the  action  specified  in 
paragraph  (b)  of  ttiis  AD. 

(4)  If  any  arcing  damage  is  detected  on  any 
cable  and  the  damage  is  beyond  the  limits 
specified  in  the  service  bulletin,  before 
further  flight,  replace  the  damaged  cable  with 
a  new  cable,  per  the  service  bulletin,  and  do 
the  action  specified  in  paragraph  (b)  of  this 
AD. 

(5)  If  any  structure  damage  is  detected, 
before  further  flight,  do  the  actions  specified 
in  paragraphs  (a)(5)(i)  and  (a](5)(ii)  of  this 
AD. 

(i)  Repair  the  damaged  structure  pOT  the 
service  bulletin,  except  if  the  type  of 
structural  material  that  has  been  affected  is 
not  covered  in  the  SRM,  repair  per  a  method 


approved  by  the  Manager,  Los  Angeles 
Aircraft  CertificaUon  Office  (AGO),  FAA. 

(ii)  Do  the  action  specified  in  paragraph  (b) 
of  this  AD. 

FoUow-On  Revision  of  the  Cable  Connection 
Stackup 

(b)  Revise  the  cable  connection  stackup  of 
the  terminal  strips  on  the  left  and  right  wings 
and  the  No.  2  engine  (including  performing 

a  general  visual  inspection  for  damaged  cable 
assemblies;  repairing  of  any  damaged  cable 
assembly;  and  tightening  terminal  lug 
hardware),  per  paragraph  3.B.4.  of  the 
Acomplishment  Instructions  of  McDonnell 
Douglas  Alert  Service  Bulletin  MDll- 
24A187,  October  4,  2000. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  AGO,  FAA.  Operators  shall  submit 
their  requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Los  Angeles  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  ftt>m  the  Los  Angeles  ACO. 

Special  Flight  Permit 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  arid  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  February 
12,  2001. 
Vi  L.  Lipski. 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  01-4057  Filed  2-16-01;  8:45  im] 

BIUJNO  CODE  4«10-19-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NM-191-AD] 

RIN  2120-AA64 

Airworthlnass  DIrectlvas;  McOonnell 
Douglas  Model  MD-11  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  dociunent  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDoimell  Douglas  Model  MD- 
1 1  series  airplanes.  This  proposal  would 
require  an  inspection  to  detect  arcing 
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damage  of  the  electrical  cables  leading 
to  the  hydraulic  piunp  terminal  strips 
and  the  surrounding  structure  in  the 
wheel  well  area  of  Ae  right  main 
landing  gear  (MLG);  and  corrective 
actions,  if  necessary.  This  proposal  alsp 
would  require  replacement  of  a  certain 
terminal  strip  with  a  new  terminal  strip, 
and  removal  of  the  applicable 
nameplate  in  the  wheel  well  of  the  right 
MLG.  This  action  is  necessary  to 
prevent  arcing  damage  to  the  terminal 
strips  and  damage  to  the  adjacent 
structure  of  the  wheel  well  area  of  the 
right  MLG,  which  could  result  in  a  fire 
in  the  wheel  well  of  the  right  MLG.  This 
action  is  intended  to  address  the 
identified  unsafe  condition. 

DATES:  Comments  must  be  received  by 
April  6,  2001. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2000-NM- 
191-AD.  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2000-NM-191-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Conunents  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California 
90846,  Attention:  Technical 
Publications  Business  Administration, 
Dept.  C1-L51  (2-60).  This  information 
may  be  examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California. 

FOR  FURTHER  INFORMATION  CONTACT: 

Brett  Portwood,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramoimt 
Boulevard,  Lakewood,  California  90712; 
telephone  (562)  627-5350;  fax  (562) 
627-5210. 

SUPPLEMENTARY  INFORMATION: 


Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argimients  as 
they  may  desire.  Commimications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bidletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rides  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NM-191-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rides  Docket  No. 
2000-NM-191-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

As  part  of  its  practice  of  re-examining 
all  aspects  of  the  service  experience  of 
a  particular  aircraft  whenever  an 
accident  occurs,  the  FAA  has  become 
aware  of  an  incident  in  which  arcing 
occurred  between  the  power  feeder 
cables  and  support  bracket  of  the 
terminal  strips  on  a  McDonnell  Douglas 
Model  MD-11  series  airplane. 
Investigation  revealed  that  inadequate 


clearance  exists  between  the  terminal 
strips  and  associated  support  brackets. 
This  condition,  if  not  corrected,  could 
result  in  arcing  damage  to  the  terminal 
strips  and  damage  to  the  adjacent 
structiue  of  the  wheel  well  area  of  the 
right  main  landing  gear  (MLG),  which 
could  result  in  a  fire  in  the  wheel  well 
of  the  right  MLG. 

Other  Related  Rulemaking 

The  FAA,  in  conjimction  with  Boeing 
and  operators  of  Model  MD-11  series 
airplanes,  is  continuing  to  review  all 
aspects  of  the  service  history  of  those 
airplanes  to  identify  potential  unsafe 
conditions  and  to  take  appropriate 
corrective  actions.  This  proposed  AD  is 
one  of  a  series  of  actions  identified 
during  that  process.  The  process  is 
continuing  and  the  FAA  may  consider 
additional  ndemaking  actions  as  further 
results  of  the  review  become  available. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
McDoimell  Douglas  Alert  Service 
Bulletin  MD11-24A186,  dated  October 
4,  2000,  which  describes  procedures  for 
a  general  visual  inspection  to  detect 
arcing  damage  of  the  electrical  cables 
leading  to  the  terminal  strip  and  the 
siuToiuiding  structure  in  the  wheel  well 
area  of  the  right  MLG;  and  corrective 
actions,  if  necessary.  The  corrective 
actions  include  replacing  any  damaged 
terminal  strip  with  a  Uke  part,  and 
sealing  the  screw  heads  of  any  replaced 
terminal  strip;  repairing  any  arcing  or 
structiuB  damage;  and  replacing  any 
damaged  cable  with  a  new  cable.  The 
service  bulletin  also  describes 
procedures  for  replacement  of  a  certain 
terminal  strip  with  a  new  terminal  strip, 
and  removal  of  the  applicable 
nameplate  in  the  wheel  well  of  the  right 
MLG.  Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously;  except  as 
discussed  below. 

Differences  Between  Proposed  Rule  and 
Service  Bulletin 

Operators  should  note  that  the  service 
bulletin  specifies  to  repair  damaged 
structure  per  the  Structural  Repair 
Manual  (SRM).  However,  the  SRM  does 
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not  provide  adequate  procedures  for 
repair  of  certain  structural  material. 
Therefore,  this  proposal  would  require 
the  repair  of  damaged  structure  that  is 
not  covered  in  the  SRM  to  be 
accomplished  per  a  method  approved 
by  the  FAA. 

Cost  Impact 

There  are  approximately  191  Model 
MD-1 1  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  60  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Required  parts  would  cost 
approximately  $25  per  airplane.  Based 
on  these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $5,100,  or  $85  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
.  incidental  costs,  such  as  the  time 
required  to  gaki  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  1 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regidatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regidatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 


location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [AmendacQ 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:    Docket  2000-NM- 

191r-AD. 

Applicability:  Model  MD-11  series 
airplanes,  as  listed  in  McDonnell  Douglas 
Alert  Service  Bulletin  MD11-24A186,  dated 
October  4,  2000;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardJess  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  arcing  damage  to  the  terminal 
strips  and  damage  to  the  adjacent  structure 
of  the  wheel  well  area  of  the  right  main 
landing  gear  (MLG),  which  could  result  in  a 
fire  in  the  wheel  well  of  the  right  MLG, 
accomplish  the  following: 

Inspection  and  Corrective  Actions,  if 
Necessary 

(a)  Within  18  months  after  the  effective 
date  of  this  AD,  do  a  general  visual 
inspection  to  detect  arcing  damage  of  the 
electrical  cables  leading  to  the  hydraulic 
pump  terminal  strips  and  the  surrounding 
structure  in  the  wheel  well  area  of  the  right 
MLG,  per  McDonnell  Douglas  Alert  Service 
Bulletin  MD11-24A186,  dated  October  4, 
2000. 

Note  2:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 


obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  under  normally 
available  lighting  conditions  such  as 
daylight,  hangar  lighting,  flashlight,  or  drop- 
li^t,  and  may  require  removal  or  opening  of 
access  panels  or  doors.  Stands,  ladders,  or 
platforms  may  be  required  to  gain  proximity 
to  the  area  being  checked." 

(1)  If  no  arcing  or  structure  damage  is 
detected  during  the  general  visual  inspection, 
before  further  flight,  do  the  actions  specified 
in  paragraph  (b)  of  this  AD. 

(2)  If  any  arcing  damage  is  detected  on  any 
terminal  strip,  before  further  flight,  replace 
the  damaged  terminal  strip  with  a  like  part, 
and  seal  the  screw  heads  of  any  replaced 
terminal  strip,  per  the  service  bulletin. 

(3)  If  any  arcing  damage  is  detected  on  any 
cable  and  the  damage  within  the  limits 
specified  in  the  service  bulletin,  before 
further  flight,  repair  the  arcing  damage  per 
the  service  bulletin,  and  do  the  actions 
specified  in  paragraph  (b)  of  this  AD. 

(4)  If  any  arcing  damage  is  detected  on  any 
cable  and  the  damage  beyond  the  limits 
specified  in  the  service  bulletin,  before 
further  flight,  replace  the  damaged  cable  with 
a  new  cable  per  the  service  bulletin,  and  do 
the  actions  specified  in  paragraph  (b)  of  this 
AD. 

(5)  If  any  structure  damage  is  detected, 
before  further  flight,  do  the  actions  specified 
in  paragarphs  (a)(5)(i)  and  (a)(5)(ii)  of  this 
AD. 

(i)  Repair  the  damaged  structure  per  the 
service  bulletin;  except  if  the  type  of 
structural  material  that  has  been  affected  is 
not  covered  in  the  SRM,  repair  per  a  method 
approved  by  the  Manager,  Los  Angeles 
Aircraft  Certification  Office  (AGO),  FAA. 

(ii)  Do  the  actions  specified  in  paragraph 
(b)  of  this  AD. 

Follow-On  Replacement  and  Removal  of 
Nameplate,  if  Necessary 

(b)  Do  the  actions  specified  in  paragraphs 
(b)(1)  and  (b)(2)  of  this  AD  per  McDonnell 
Douglas  Alert  Service  Bulletin  MDll- 
24A186,  October  4,  2000. 

(1)  Replace  any  terminal  strip  identified  in 
Table  1  of  this  AD  with  a  base  thickness  of 
0.445  inches  or  less  that  have  'A-inch  or 
larger  studs  and/or  4  through  000  gauge  size 
terminal  lugs  with  a  new  terminal  strip. 
Table  1  is  as  follows: 

Table  1 


Item  No. 

System 

Location 

83-261  

Aux  hydraulic 
pump  1. 

Wheel  well  of 
the  right 
MLG  (look- 
ing for- 
ward). 

(2)  Remove  the  applicable  nameplate  in  the 
wheel  well  of  the  right  MLG. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  AGO,  FAA.  Operators  shall  submit 
their  requests  through  an  appropriate  FAA 
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Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Los  Angeles  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  AGO. 

Special  Flight  Permit 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

I !    Issued  in  Renton,  Washington,  on  February 
12,  2001. 

Vi  L.  Upski, 

Manager,  Transport  Airplane  Directorate, 

Aircraft  Certification  Service. 

[FR  Doc.  01-4056  Filed  2-16-01;  8:45  am] 

BHJJNQ  COOC  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Doclwt  No.  2000-NM-190-AD] 

WH  2120-AA64 

AirworthinMS  DIrecttves;  McDonnell 
Douglas  Model  MO-11  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  ndemaking 
(NPRM). 


StiMMARY:  This  dociunent  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
McDonnell  Douglas  Model  MD-11 
series  airplanes,  that  currently  requires 
a  one-time  inspection  to  detect  riding, 
chafing,  or  damage  of  the  wire  bundles 
adjacent  to  the  disconnect  panel  bracket 
of  the  observer's  station.  That  AD  also 
requires  repair  or  replacement  of 
damaged  wires  with  new  or  serviceable 
wires;  installation  of  anti-chafing 
sleeving  on  the  wire  bundles,  if 
necessary;  and  installation  of  a  grommet 
along  the  entire  upper  aft  edge  of  the 
disconnect  panel  bracket.  This  action 
would  require  an  identical  one-time 
Inspection,  follow-on  actions,  and 
similar  corrective  actions,  if  necessary; 
but  the  proposed  installation  of  anti- 
chafing  sleeving  would  be  required  for 
all  airplanes.  This  action  is  necessary  to 
detect  riding  or  chafing  of  the  wire 
bundles  adjacent  to  the  disconnect 
panel  bracket  assembly,  which  could 
result  in  a  fire  in  the  wire  bundles  and 
smoke  in  the  cockpit.  This  action  is 


intended  to  address  the  identified 
unsafe  condition. 

DATES:  Comments  must  be  received  by 
Aprils,  2001. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2000-NM- 
190-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address: 
9-anm-npnncomment@faa.gov. 
Comments  sent  via  fax  or  the  Internet 
must  contain  "Docket  No.  2000-NM- 
190-AD"  in  the  subject  line  and  need 
not  be  submitted  in  triplicate. 
Comments  sent  via  the  Internet  as 
attached  electronic  files  must  be 
formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California 
90846,  Attention:  Technical 
Publications  Business  Administration, 
Dept.  C1-L51  (2-60).  This  information 
may  be  examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brett  Portwood,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L.  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California  90712; 
telephone  (562)  627-5350;  fax  (562) 
627-5210. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argiiments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  niunber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 


request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rides  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rides 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conunents 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NM-190-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  conunenter. 

AvailaUlity  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2000-NM-190-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

On  May  5, 1997,  the  FAA  issued  AD 
97-10-12,  amendment  39-10024  (62  FR 
25839,  May  12, 1997).  applicable  to 
certain  McDonnell  Douglas  Model  MD- 
11  series  airplanes,  to  require  a  one-time 
inspection  to  detect  riding,  chafing,  or 
damage  of  the  wire  bundles  adjacent  to 
the  disconnect  panel  bracket  of  the 
observer's  station.  That  AD  also  requires 
repair  or  replacement  of  damaged  wires 
with  new  or  serviceable  wires; 
installation  of  anti-chafing  sleeving  on 
the  wire  bundles,  if  necessary;  and 
installation  of  a  grommet  along  the 
entire  upper  aft  edge  of  the  disconnect 
panel  bracket.  That  action  was 
prompted  by  a  report  indicating  that  the 
circuit  breakers  tripped  on  a  Model 
MD-11  series  airplane  due  to  inflight 
arcing  behind  the  avionics  circuit 
breaker  panel  as  a  result  of  chafing  of 
the  wire  bundles  adjacent  to  the 
discoimect  panel  bracket  assembly.  The 
requirements  of  that  AD  are  intended  to 
detect  and  correct  such  chafing,  which 
could  result  in  a  fire  in  the  wire  bundles 
and  smoke  in  the  cockpit. 

The  incident  that  prompted  AD  97- 
10-12  is  not  considered  to  be  related  to 
an  accident  that  occurred  off  the  coast 
of  Nova  Scotia  involving  a  McDonnell 
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Douglas  Model  MD-11  series  airplane. 
The  cause  of  that  atxident  is  still  imder 
investigation. 

Other  Related  Rulemaking 

The  FAA,  in  conjunction  with  Boeing 
and  operators  of  Model  MD-11  series 
airplanes,  is  continuing  to  review  all 
aspects  of  the  service  history  of  those 
airplanes  to  identify  potential  unsafe 
conditions  and  to  take  appropriate 
corrective  actions.  This  proposed  AD  is 
one  of  a  series  of  actions  identified 
diuing  that  process.  The  process  is 
continuing  and  the  FAA  may  consider 
additional  rulemaking  actions  as  further 
results  of  the  review  become  available. 

Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  AD  97-10-12. 
the  FAA  has  determined  that 
installation  of  anti-chafing  sleeving  on 
all  wire  bundles  in  the  subject  area, 
regardless  if  the  wire  bundle  appears  to 
riding  or  chafing,  is  necesseuy.  Riding  or 
chafing  of  the  wire  bundles  adjacent  to 
the  disconnect  panel  bracket  assembly, 
if  not  detected  and  corrected,  could 
result  in  a  fire  in  the  wire  bundles  and 
smoke  in  the  cockpit. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Alert  Service 
Bidletin  MD11-24A111,  Revision  01, 
dated  July  27,  2000.  The  service  bulletin 
describes,  for  certain  airplanes, 
procedures  for  a  one-time  general  visual 
inspection  to  detect  riding,  chafing,  or 
damage  of  the  wire  bundles  adjacent  to 
the  disconnect  panel  bracket.  The 
service  bulletin  also  describes,  for 
certain  airplanes,  procediues  for  repair 
of  damaged  wires;  installation  of  anti- 
chafing  sleeving  on  the  wire  bundles; 
and  installation  of  a  protective  grommet 
along  the  edge  of  the  disconnect  panel 
bracket.  Accomplishment  of  these 
actions  specified  in  the  service  bulletin 
is  intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  97-10-12  to  require,  for 
certain  airplanes,  accomplishment  of 
the  additional  actions  specified  in  the 
service  bulletin  described  previously. 

Differences  Between  the  Proposed  AD 
and  Service  Bidletin 

Operators  should  note  that  the 
Revision  Transmittal  Sheet  of  the 
service  bulletin  incorrectly  reads 


"Additional  work  is  required  for 
airplanes  previously  modified  by 
Service  Bulletin  MDll-24-111. 
Additional  work  requirement  is  to  be 
accomplished  as  outlined  under  Group 
2.  An  additional  0.8  man-hour  is 
required."  The  FAA  has  consulted  with 
the  airplane  manufacturer  and 
determined  that  additional  work  is  NOT 
required  for  Group  2  airplanes.  The  term 
"modified."  as  described  above  and  in 
Group  1  and  Group  2  listing  in  the 
effectivity  of  the  service  bulletin,  refers 
to  installation  of  anti-chafing  sleeving 
on  the  wire  bimdles.  Therefore,  the 
proposed  AD  affects  McDonnell  Douglas 
Model  MD-11  series  airplanes,  as  listed 
in  McDonnell  Douglas  Alert  Service 
Bulletin  MD11-24A111,  Revision  01. 
dated  July  27.  2000;  certificated  in  any 
category;  except  those  airplanes  on 
which  anti-chafing  sleeving  was 
installed  on  the  wire  bundles  per 
paragraph  (a)(1)  or  (a)(2)  of  AD  97-10- 
12. 

Cost  Impact 

There  are  approximately  195  Model 
MD-11  series  airplanes  of  the  affected 
design  in  the  worldv«de  fleet.  The  FAA 
estimates  that  60  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD. 

TTie  inspection  and  installation  that 
are  proposed  in  this  AD  action  would 
take  approximately  2  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  The 
cost  of  required  parts  would  be  nominal. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  inspection  and 
installation  of  this  AD  on  U.S.  operators 
is  estimated  to  $7,200.  or  $120  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted.  The 
cost  impact  figiues  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 


it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CTK  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-10024  (62  FR 
25839,  May  12, 1997),  and  by  adding  a 
new  airworthiness  directive  (AD),  to 
read  as  follows: 

McDonnell  Douglas:  Docket  2000-NM-190- 
AD.  Supersedes  AD  97-10-12. 
Amendment  39-10024. 

Applicability:  Model  MD-11  series 
airplanes,  as  listed  in  McDonnell  Douglas^ 
Alert  Service  Bulletin  MD11-24A111, 
Revision  01.  dated  July  27,  2000;  certificated 
in  any  category;  except  those  airplanes  on 
which  anti-chafing  sleeving  was  installed  on 
the  wire  bundles  per  paragraph  (a)(1)  or  (a)(2) 
of  AD  97-10-12. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
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repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously^ 

Note  2:  Where  there  are  differences 
between  the  referenced  service  bulletin  and 
the  AD,  the  AD  prevails. 

To  detect  riding  or  chafing  of  the  wire 
bundles  adjacent  to  the  disconnect  panel 
bracket  assembly,  which  could  result  in  a  fire 
in  the  wire  bundles  and  smoke  in  the 
cockpit,  accomplish  the  following: 

General  Visual  Inspection  and  Corrective 
Actions,  If  Necessary 

(a)  Within  6  months  after  the  effective  date 
of  this  AD,  perform  a  general  visual 
inspection  to  detect  riding,  chafing,  or 
damage  of  the  wire  bundles  adjacent  to  the 
disconnect  panel  bracket,  per  paragraph 
3.B.2.  of  the  Accomplishment  Instructions  of 
McDonnell  Douglas  Alert  Service  Bulletin 
MD11-24A111.  Revision  01,  dated  July  27. 
2000. 

Note  3:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  under  normally 
available  lighting  conditions  such  as 
daylight,  hangar  lighting,  flashlight,  or  drop- 
ight,  and  may  require  removal  or  opening  of 
access  panels  or  doors.  Stands,  ladders,  or 
platforms  may  be  required  to  gain  proximity 
:o  the  area  being  checked." 

(1)  If  any  riding  or  chafing  is  found,  and 

if  any  damage  is  found:  Before  further  flight, 
repair  damaged  wires;  install  anti-chafing 
sleeving  on  the  wire  bundles:  and  install  a 
protective  grommet  along  the  entire  upper  aft 
jdge  of  the  disconnect  panel  bracket;  per 
[]ondition  1  of  paragraph  3.B.2  of  the 
Accomplishment  Instructions  of  the  service 
)ulletin. 

(2)  If  any  riding  or  chafing  is  found,  but  no 
lamage  is  found:  Before  further  flight,  install 
inti-chafing  sleeving  on  the  wire  bundles, 
uid  install  a  protective  grommet  along  the 
mtire  upper  aft  edge  of  the  disconnect  panel 
iracket,  per  Condition  2  of  paragraph  3.B.2. 
)f  the  Accomplishment  Instructions  of  the 
lervice  bulletin. 

(3)  If  no  riding,  chafing,  or  damage  is 
bund:  Before  further  flight,  install  anti- 
:hafing  sleeving  on  the  wire  bundles,  and 
nstall  a  protective  grommet  along  the  entire 

upper  aft  edge  of  the  disconnect  panel 
bracket,  per  Condition  3  of  paragraph  3.B.2. 
of  the  Accomplishment  Instruction  of  the 
service  bulletin. 


Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO). 
FAA.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Los  Angeles  ACO. 


Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  February 
12.2001. 

Vi  L.  Lipski, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  01-4055  Filed  2-16-01;  8:45  am] 
BILUfMS  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  200&-NM-189-AD] 
RIN2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  MD-11  Series 
Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDonnell  Douglas  Model  MD- 
11  series  airplanes.  This  proposal  would 
require  an  inspection  of  the  upper 
avionics  circuit  breaker  panel  at  the 
main  observer's  station  to  detect  damage 
of  the  wires  and  to  verify  the  correct 
routing  of  the  wire  bundles;  corrective 
actions,  if  necessary;  and  installation  of 
a  new  clamp,  spacer,  and  sta-straps. 
This  action  is  necessary  to  prevent 
chafing  in  the  upper  avionics  circuit 
breaker  panel  of  the  main  observer's 
station,  which  could  result  in  arcing  and 
consequent  smoke  and/or  fire  in  the 
cockpit.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
Aprils,  2001. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rides  Docket  No.  2000-NM- 
189-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 


holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  20O0-NM-189-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  atiached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California 
90846,  Attention:  Technical 
Publications  Business  Administration, 
Dept.  C1-L51  (2-60).  This  information 
may  be  examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brett  Portwood,  Technical  Specialist, 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California 
90712-4137;  telephone  (562)  627-5350; 
fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  niunber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

-  Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  {e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
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and  after  the  closing  date  for  conunents, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
[Msstcard  on  which  the  following 
statement  is  made:  "Conunents  to 
Docket  Number  200O-NM-189-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

A  vailaUHty  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2000-NM-189-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

DiflcoMicHi 

As  part  of  its  practice  of  re-examining 
all  asp>ects  of  the  service  experience  of 
a  particular  aircraft  whenever  an 
accident  occurs,  the  FAA  has  become 
aware  of  an  incident  of  wiring  chafing 
in  the  upper  avionics  circwt  breaker 
panel  of  the  main  observer's  station  on 
a  McDonnell  Douglas  Model  MD-11 
series  airplane.  Investigation  revealed 
that  the  chafed  wiring  was  due  to 
fiiction  between  the  wires  and  the  edge 
of  the  panel,  which  occurs  during  the 
opening  and  closing  of  the  panel.  Such 
chafing,  if  not  corrected,  could  result  in 
arcing  in  the  upper  avionics  circuit 
breaker  panel,  which  could  result  in 
smoke  and/or  fire  in  the  cockpit. 

This  incident  is  not  considered  to  be 
related  to  an  accident  that  occurred  off 
the  coast  of  Nova  Scotia  involving  a 
McDonnell  Douglas  Model  MD-11 
series  airplane.  The  cause  of  that 
accident  is  still  under  investigation. 

Other  Related  Rulemaking 

The  FAA,  in  conjimction  with  Boeing 
and  operators  of  Model  MD-11  series 
airplanes,  is  continuing  to  review  all 
aspects  of  the  service  history  of  those 
airplanes  to  identify  potential  imsafe 
conditions  and  to  take  appropriate 
corrective  actions.  This  proposed  AD  is 
one  of  a  series  of  actions  identified 
during  that  process.  The  process  is 
continuing  and  the  FAA  may  consider 
additional  rulemaking  actions  as  further 
results  of  the  review  become  available. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  MDl  1- 
24A179,  Revision  01,  dated  October  31, 


2000.  The  service  bulletin  describes 
procediues  for  a  general  visual 
inspection  of  the  upper  avionics  circuit 
breaker  panel  at  the  main  observer's 
station  to  detect  damage  of  the  wires 
and  to  verify  the  correct  routing  of  the 
wire  bundles,  and  corrective  actions,  if 
necessary;  and  installation  of  a  new 
clamp  to  the  AES9101  wire  bimdle  and 
wire  support  bar,  and  a  new  spacer  and 
sta-straps.  The  corrective  actions 
involve  repairing  damaged  wiring; 
replacing  damaged  wiring  with  new 
wiring;  loosening  clamps;  and  replacing 
the  sta-straps  with  new  sta-straps. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Exjrfanation  of  Requiremraits  of 
PropoMdRule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously. 

CostlnqMurt 

There  are  approximately  185  Model 
MD-11  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  59  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  5  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  be  supplied  by  the  airplane 
manufacturer  at  no  cost  to  the  operators. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $17,700,  or  $300  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regiUations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 


the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  tibat  this  proposal 
would  not  have  federalism  implications 
imder  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regiUation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  EKDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  nxunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Riiles  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

list  of  Sul^ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Propoeed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Avi^on  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECnVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  20O0-NM-189- 
AD. 

Applicability:  Model  MD-11  series 
airplanes,  as  listed  in  Boeing  Alert  Service 
Bulletin  MDl  1-24 Al  79.  Revision  01,  dated 
October  31,  2000;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  t)een 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  oii  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
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II 


>een  eliminated,  the  request  should  include 
ipecific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
iccomplished  previously. 

To  prevent  chafing  in  the  upper  avionics 
:ircuit  breaker  panel  of  the  main  observer's 
ttation.  which  could  result  in  arcing  and 
:onsequent  smoke  and/or  fire  in  the  cockpit, 
iccomplish  the  following: 

Inspection,  Installation,  and  Corrective 
Actions,  If  Necessary 

(a)  Within  6  months  after  the  effective  date 
f  this  AD,  do  the  action(s}  specified  in 

paragraphs  (a)(1)  and  (a)(2)  of  this  AD  per 
Boeing  Alert  Service  Bulletin  MDl  1-24 Al 79. 
Revision  01.  dated  October  31.  2000. 

(1)  A  general  visual  inspection  of  the  upper 
{ ivionics  circuit  breaker  panel  at  the  main 

I  observer's  station  to  detect  damage  of  the 
vires  and  to  verify  the  correct  routing  of  the 
vire  bundles. 

Note  2:  For  the  purposes  of  this  AD,  a 
jeneral  visual  inspection  is  defined  as  "A 
isual  examination  of  an  interior  or  exterior 
;  irea,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  under  normally 
available  lighting  conditions  such  as 
daylight,  hangar  lighting,  flashlight,  or  drop- 
light,  and  may  require  removal  or  opening  of 
access  panels  or  doors.  Stands,  ladders,  or 
platforms  may  be  required  to  gain  proximity 
to  the  area  being  checked." 

(i)  If  any  damaged  wire  is  found,  l>efore 
further  flight,  repair  it  or  replace  it  with  new 
wiring. 

(ii)  If  any  incorrect  wire  routing  is  found, 
before  further  flight,  loosen  clamps  and 
replace  the  sta-straps  with  new  sta-straps. 

(2)  Install  a  new  clamp  to  the  AES9101 
wire  bundle  and  wire  support  bar.  and  install 

new  spacer  and  sta-straps. 

Note  3:  Accomplishment  of  the  actions 
specified  in  Boeing  Alert  Service  Bulletin 
MDl  1-24 Al 79.  dated  August  10.  2000. 
before  the  effective  date  of  this  AD,  is 
considered  acceptable  for  compliance  with 
the  requirements  of  this  AD. 

Alternative  Methods  of  Compliaace 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Los  Angeles  ACO. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

Special  Flight  Permit 

1 1  (c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 
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Issued  in  Renton,  Washington,  on  February 
12,2001. 

Vi  L.  Lipski, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  01-4054  Filed  2-16-01;  8:45  am) 
BILUNG  CODE  4910-13-^ 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NM-188-AD] 

RIN2120-AA64 

Airworthiness  Directives;  IMcDonnell 
Douglas  Model  MD-11  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTIOKt  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  dociunent  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDonnell  Douglas  Model  MD- 
11  series  airplanes.  This  proposal  would 
require  performing  a  general  visual 
inspection  to  detect  chafing  or  damage 
of  the  parallel  power  feeder  cables  of  the 
number  2  integrated  drive  generator 
(IDG);  repairing  any  chafed  cable  and 
damaged  structure;  and  repositioning 
the  parallel  power  feeder  cables  of  the 
number  2  IDG.  This  action  is  necessary 
to  prevent  chafing  and  arcing  of  the 
parallel  feeder  cables  of  the  niunber  2 
IDG,  which  could  result  in  smoke  and/ 
or  fire  in  the  right  aft  galley  area.  This 
action  is  intended  to  address  the 
identified  luisafe  condition. 
DATES:  Comments  must  be  received  by 
April  6,  2001. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2000-NM- 
18B-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address: 
9-anm-npnncomment@faa.gov. 
Comments  sent  via  fax  or  the  Internet 
must  contain  "Docket  No.  2000-NM- 
188-AD"  in  the  subject  line  and  need 
not  be  submitted  in  triplicate. 
Comments  sent  via  the  Internet  as 
attached  electronic  files  must  be 


formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California 
90846,  Attention:  Technical 
Publications  Business  Administration, 
Dept.  C1-L51  (2-60).  This  information 
may  be  examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brett  Portwood,  Technical  Specialist, 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California 
90712-4137;  telephone  (562)  627-5350; 
fax  (562)  627-5210. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argiunents  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  commimications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  {e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rides  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
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must  submit  a  self-addressed,  stamped 
postcard  on  which  the  foUowrng 
statement  is  made:  "Comments  to 
Docket  Number  2000-NM-188-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
20OO-NM-188-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

As  part  of  its  practice  of  re-examining 
all  aspects  of  the  service  experience  of 
a  particular  aircraft  whenever  an 
accident  occurs,  the  FAA  has  become 
aware  of  an  incident  in  which  smoke 
permeated  the  right  aft  galley  area  and 
an  electrical  power  generator  system 
fault  alert  occiured  on  a  McDonnell 
Douglas  Model  MD-11  series  airplane. 
Investigation  revealed  that  the  parallel 
power  feeder  cable  of  the  number  2 
integrated  drive  generator  (IDG)  burned 
30  percent  through  due  to  it  chafing 
against  the  R4  aft  track  of  the  door.  This  , 
condition,  if  not  corrected,  could  result 
in  chafing  and  arcing  of  the  parallel 
feeder  cables,  which  could  result  in 
smoke  and/or  fire  in  the  right  ait  galley 
area. 

These  incidents  are  not  considered  to 
be  related  to  an  accident  that  occurred 
off  the  coast  of  Nova  Scotia  involving  a 
McDonnell  Douglas  Model  MD-11 
series  airplane.  The  cause  of  that 
accident  is  still  imder  investigation. 

Other  Related  Rulemaking 

The  FAA,  in  conjunction  with  Boeing 
and  operators  of  Model  MD-11  series 
airplanes,  is  continuing  to  review  all 
aspects  of  the  service  history  of  those 
airplanes  to  identify  potential  unsafe 
conditions  and  to  take  appropriate 
corrective  actions.  This  proposed  AD  is 
one  of  a  series  of  actions  identified 
during  that  process.  The  process  is 
continuing  and  the  FAA  may  consider 
additional  rulemaking  actions  as  further 
results  of  the  review  become  available. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Alert  Service 
Bulletin  MD11-24A157,  dated  August 
10,  2000.  The  service  bulletin  describes 
procediu«s  for  performing  a  general 
visual  inspection  to  detect  chafing  or 
damage  of  the  parallel  power  feeder 
cables  of  the  number  2  IDG;  repairing 
any  chafed  cable  and  damaged 
structure;  and  reposiUoning  the  parallel 
power  feeder  cables  of  the  number  2 


IDG.  Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously. 

Cost  Impact 

There  are  approximately  64  Model 
MD-11  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  14  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  4  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
$3,360,  or  $240  per  airplane. 

The  cost  impact  figure  disciissed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figiues  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
imder  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 


regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  200O-NM-188- 

AD. 

Applicability:  Model  MD-11  series 
airplanes,  as  listed  in  McDonnell  Douglas 
Alert  Service  Bulletin  MD11-24A157,  dated 
August  10,  2000;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
prevision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  chafing  and  arcing  of  the 
parallel  feeder  cables  of  the  number  2 
integrated  drive  generator  (IDG),  which  could 
result  in  smoke  and/or  fire  in  the  right  alt 
galley  area,  accomplish  the  following: 

Inspection 

(a)  Within  6  months  after  the  effective  date 
of  this  AD,  do  a  general  visual  inspection  to 
detect  chafing  or  damage  of  the  parallel 
power  feeder  cables  of  the  number  2  IDG,  per 
McDonnell  Douglas  Alert  Service  Bulletin 
MD11-24A157,  dated  August  10,  2000. 

Note  2:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 


Federal  Register /Vol.  66,  No.  34 /Tuesday,  February  20,  2001  /  Proposed  Rules 


108SS 


>bvious  damage,  failure,  or  irregularity.  This 
evel  of  inspection  is  made  under  normally 
ivailable  lighting  conditions  such  as 
laylight,  hangar  lighting,  flashlight,  or  drop- 
igbt,  and  may  require  removal  or  opening  of 
iccess  panels  or  doors.  Stands,  ladders,  or 
platforms  may  be  required  to  gain  proximity 
:o  the  area  being  checked." 

condition  1  (No  Chafing  and  No  Structure 
Damage) 

(1)  If  no  chafing  and  damage  is  detected, 
)efore  further  flight,  reposition  the  parallel 
lower  feeder  cables  of  the  number  2  IDG,  per 
he  service  bulletin. 

[Condition  2  (Chafing  or  Structure  Damage) 

(2)  If  any  chafing  or  damage  is  detected, 
)efore  further  flight,  repair  the  chafed  cable 
and  damaged  structure,  as  applicable,  and 
reposition  the  parallel  power  feeder  cables  of 
the  number  2  IDG,  per  the  service  bulletin. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  amd  then  send  it  to  the  Manager, 

s  Angeles  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  bom  the  Los  Angeles  AGO. 

Special  Flight  Permit 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
I  :an  be  accomplished. 

Issued  in  Renton,  Washington,  on  February 
12,  2001. 

^i  L.  Upski. 

Aanager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  01-4053  Filed  2-16-01;  8:45  am] 
MUMG  CODE  4»10-13-P 
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FARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NII-187-AO] 

RIN  2120-AA64 

Airworttiiness  Directives;  IMcDonnell 
Douglas  Model  MD-11  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 


SUMMARY:  This  dociiment  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDonnell  Douglas  Model  MD- 
11  series  airplanes.  This  proposal  would 
require  replacement  of  the  insulation 
blankets  of  the  forward  and  center  cargo 
compartments  in  the  area  of  the  cargo 
control  units  (CCU)  with  new  insulation 
blankets.  This  action  is  necessary  to 
protect  against  electrical  failures  in  the 
ecu's,  which  could  residt  in  sparks  or 
flame  in  the  CCU  container  and  lead  to 
fire  in  the  insulation  blanket  or  adjacent 
equipment.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
April  6,  2001. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2000-NM- 
187-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-aimi- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2000-NM-187-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercied  Aircraft  Group, 
Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California 
90846,  Attention:  Technical 
Publications  Business  Administration, 
Dept.  C1-L51  (2-60).  This  information 
may  be*  examined  at  the  FAA,  Transport 
Airplane  Directorate.  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramoimt 
Boulevard,  Lakewood,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brett  Portwood,  Technical  Specialist, 
Systems  and  Equipment  Branch.  ANM- 
130L,  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramoimt 
Boulevard,  Lakewood,  California 
90712-4137;  telephone  (562)  627-5350; 
fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 


written  data,  views,  or  argtmients  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  nimiber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  conunents  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  [e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall-regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NM-187-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114.  Attention:  Rules  Docket  No. 
2000-NM-187-AD.  1601  Lind  Avenue. 
SW..  Renton,  Washington  98055-4056. 

Discussion 

As  part  of  its  practice  of  re-examining 
all  aspects  of  the  service  experience  of 
a  particiilar  aircraft  whenever  an 
accident  occurs,  the  FAA  has  become 
aware  of  two  incidents  in  which 
electrical  failures  in  the  cargo  control 
units  (CCU)  caused  sparks  or  flame  in 
the  CCU  container,  which  resulted  in 
scorching  of  the  insulation  blankets. 
These  incidents  occurred  on  McDonnell 
Douglas  Model  MD-1 1  series  airplanes. 
This  condition,  if  not  corrected,  could 
result  in  sparks  or  flame  in  the  CCU 
container  and  lead  to  fire  in  the 
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insulation  blanket  or  adjacent 
equipment. 

These  incidents  are  not  considered  to 
.be  related  to  an  accident  that  occurred 
off  the  coast  of  Nova  Scotia  involving  a 
McDonnell  Douglas  Model  MD-11 
series  airplane.  The  cause  of  that 
accident  is  still  under  investigation. 

Odier  Related  Rulemaking 

The  FAA,  in  conjunction  with  Boeing 
and  operators  of  Model  MD-11  series 
airplanes,  is  continuing  to  review  all 
aspects  of  the  service  history  of  those 
airplanes  to  identify  potential  unsafe 
conditions  and  to  take  appropriate 
corrective  actions.  This  proposed  AD  is 
one  of  a  series  of  actions  identified 
during  that  process.  The  process  is 
continuing  and  the  FAA  may  consider 
additional  rulemaking  actions  as  further 
results  of  the  review  become  available. 

Explanation  of  Referant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bullrtin  MDll- 
25A244,  dated  August  10,  2000,  and 
Revision  01,  dated  October  31,  2000. 
which  describe  procedures  for 
replacement  of  the  insulation  blankets 
of  the  forward  and  center  cargo 
compartments  in  the  area  of  the  cargo 
control  imits  with  new  insulation 
blankets.  Accomplishment  of  the 
actions  specified  in  the  service  bulletins 
is  intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanatim  of  Reqaireraents  of 
Proposed  Rnle 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  either  of  the  service 
bulletins  described  previously. 

Cost  Impact 

There  are  approximately  91  Model 
MD-11  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  22  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  3  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  be  supplied  by  the  airplane 
manufacturer  at  no  cost  to  the  operators. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $3,960,  or  $180  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 


the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  thos^ctions  in  the  futiire  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
nilemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figiues  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
poww  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subfects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regidations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [AmwKled] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  2000-NM-187- 
AD. 


Applicability:  Model  MD-11  series 
airplanes,  as  listed  in  Boeing  Alert  Service 
Bulletin  MD11-25A244.  Revision  01,  dated 
October  31,  2000;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  ehminated,  the  request  should  include 
sptecific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  protect  against  electrical  failures  in  the 
cargo  control  units  ((XU),  which  could  result 
in  sparks  or  flame  in  the  CCU  container  and 
lead  to  fire  in  the  insulation  blanket  or 
adjacent  equipment,  accompUsh  the 
following: 

Replacement 

(a)  Within  6  months  after  the  effiective  date 
of  this  AD,  replace  the  insulation  blankets  of 
the  forward  and  center  cargo  compartments 
in  the  area  of  the  CCU's  with  new  insulation 
blankets,  per  Boeing  Alert  Service  Bulletin 
MD11-25A244,  dated  August  10,  2000,  or 
Revision  01,  dated  October  31,  2000. 
Insulation  blankets  made  from  metallized 
polyethyleneteraphthalate  (MPET)  may  not 
be  used. 

Alteniative  Methods  of  CompUance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Los  Angeles  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  fixim  the  Los  Angeles  ACO. 

Special- Flight  Permit 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Vi  L.  Lipski, 

Manager.  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  01-4052  Filed  2-16-01;  8:45  am] 
BILLMO  COOe  4910-13-U 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

'l4  CFR  Part  39 

[Docket  No.  2000-NM-186-AD] 
RIN2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  MD-11  Series 
Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMATtY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDonnell  Douglas  Model  MD- 
11  series  airplanes.  This  proposal  would 
require  replacement  of  the  cargo  roller 
circuit  breakers  with  new  circuit 
breakers,  and  reidentification  of  the  aft 
circuit  breaker  panel;  as  applicable.  This 
action  is  necessary  to  prevent  possible 
overheating  of  cargo  control  unit 
components,  which  could  result  in 
smoke  and/or  fire  in  the  cargo 
compartment.  This  action  is  intended  to 
address  the  identified  imsafe  condition. 
DATES:  Comments  must  be  received  by 
April  6,  2001. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2000-NM- 
186-AD,  1601  Und  Avenue,  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
'T)ocket  No.  2000-NM-186-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California 
90846,  Attention:  Technical 
Publications  Business  Administration, 
Dept.  C1-L51  (2-60).  This  information 
may  be  examined  at  the  FAA,  Transport 
Airplane  Directorate.  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Los  Angeles  Aircraft 


Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brett  Portwood,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California 
90712-4137;  telephone  (562)  627-5350; 
fax  (562)  627-5210. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argimients  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  [e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  20OO-NM-18&-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2000-NM-186-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 


Discussion 

As  part  of  its  practice  of  re-examining 
all  aspects  of  the  service  experience  of 
a  particular  aircraft  whenever  an 
accident  occurs,  the  FAA  has  become 
aware  of  incidents  of  electrical  failures 
in  the  cai^o  control  unit  (CCU)  that  have 
resulted  in  sparks  or  flame  exiting  the 
CCU  container  and  scorching  the 
insulation  blankets.  These  incidents 
occurred  on  McDonnell  Douglas  Model 
MD— 11  series  airplanes.  Investigation 
revealed  that  the  circuit  breaker  rating 
of  the  CCU  is  too  large  to  protect  the 
CCU  circuitry.  This  condition,  if  not 
corrected,  could  result  in  possible 
overheating  of  the  CCU  components, 
which  could  result  in  smoke  and/or  fire 
in  the  cargo  compartment. 

This  incident  is  not  considered  to  be 
related  to  an  accident  that  occiured  off 
the  coast  of  Nova  Scotia  involving  a 
McDonnell  Douglas  Model  MI>-11 
series  airplane.  The  cause  of  that 
accident  is  still  under  investigation. 

Other  Related  Rulemaking 

The  FAA,  in  conjunction  with  Boeing 
and  operators  of  Model  MD-1 1  s«ies 
airplanes,  is  continuing  to  review  all 
aspects  of  the  service  history  of  those 
airplanes  to  identify  potential  unsafe 
conditions  and  to  take  appropriate 
corrective  actions.  This  airworthiness 
directive  (AD)  is  one  of  a  series  of 
actions  identified  during  that  process. 
The  process  is  continuing  and  the  FAA 
may  consider  additional  rulemaking 
actions  as  further  results  of  the  review 
become  available. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  MDll- 
21A189,  dated  June  22,  2000,  which 
describes  procedures  for  replacement  of 
10  amp  cargo  roller  circuit  breakers  with 
new  5  amp  circuit  breakers,  and 
reidentification  of  the  aft  circuit  breaker 
panel;  as  applicable.  Accomplishment 
of  the  actions  specified  in  the  service 
bulletin  is  intended  to  adequately 
address  the  identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously. 

Cost  Impact 

There  are  approximately  104  Model 
MD-1 1  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
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estimates  that  24  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  2  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  be  supplied  by  the  airplane 
manu&cturer  at  no. cost  to  the  operators. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $2,880,  or  $120  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assvunptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  woidd 
accomplish  those  actions  in  the  futiu«  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figiu^s  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
imder  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regidation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regiilatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 


39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
OIRECnVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [AmendMl] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  2000-NM-186- 
AD. 

j^ppi/cabi/ity:  Model  MD-11  series 
airplanes,  as  listed  in  Boeing  Alert  Service 
Bulletin  MDll-24A18g.  dated  June  22,  2000; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  Mrith  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  possible  overheating  of  cargo 
control  unit  (CCU)  components,  which  could  . 
result  in  smoke  and/or  fire  in  the  cargo 
compartment,  accomplish  the  following: 

Replacement  or  Reidentification 

(a)  Within  6  months  after  the  effective  date 
of  this  AD,  do  the  applicable  actions 
specified  in  paragraphs  (a)(1)  and  (a)(2)  of 
this  AD  per  Boeing  Alert  Service  Bulletin 
MD11-24A189.  dated  June  22,  2000. 

(1)  For  airplanes  identified  as  Group  1  and 
Group  2  in  the  service  bulletin:  Replace  the 
cargo  roller  circuit  breakers  with  new  circuit 
breakers. 

(2)  For  airplane  identified  as  Group  2  in 
the  service  bulletin:  Reidentify  the  afl  circuit 
breaker  panel. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Lx)S 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  PrincipaJ 
Maintenance  Iiispector,  who  may  add 
conunents  and  then  send  it  to  the  Manager, 
Los  Angeles  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  AGO. 


Special  Flight  Permit 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  February 
12,2001. 
Vi  L.  Upski. 

Manager.  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  01-4051  Filed  2-16-01;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NM-185-AD] 
RIN  2120-AA64 

Alnnrorttilness  Dlrectlvas;  McDonnell 
Douglas  Model  MD-11  Series 
Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDonnell  Douglas  Model  MD- 
11  series  airplanes.  This  proposal  would 
require  a  one-time  general  visual 
inspection  of  the  electrical  wiring  of  the 
right  side  of  the  cockpit  to  determine  if 
the  electrical  wiring  is  cheding  against 
the  observer  station  and  to  detect 
damaged  wires;  and  corrective  actions, 
if  necessary.  This  action  is  necessary  to 
prevent  chafing  and  damage  to  electrical 
wires  of  the  cockpit  and  consequent 
electrical  arcing  due  to  wires  that  were 
routed  improperly  during  production  of 
the  airplane,  which  could  result  in  fire 
and  smoke  in  the  airplane.  This  action 
is  intended  to  address  the  identified 
imsafe  condition. 

DATES:  Comments  must  be  received  by 
April  6,  2001. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2000-NM- 
185-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  be  submitted  via  fax  to  (425)  227- 
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1232.  Comments  may  also  be  sent  via 
the  Internet  using  the  following  address: 
9-anm-nprmcomment@faa.gov. 
Comments  sent  via  fax  or  the  Internet 
must  contain  "Docket  No.  2000-NM- 
185-AD"  in  the  subject  line  and  need 
not  be  submitted  in  triplicate. 
Comments  sent  via  the  Internet  as 
attached  electronic  files  must  be 
formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text, 
i  The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  fi'om 
Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California 
90846,  Attention:  Technical 
Publications  Business  Administration, 
Dept.  C1-L51  (2-60).  This  information 
may  be  examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brett  Portwood,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California 
90712-4137;  telephone  (562)  627-5350; 
fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Subnut  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 


■  in  the  Rides  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Dodcet. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NM-185-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2000-NM-185-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

As  part  of  its  practice  of  re-examining 
all  aspects  of  the  service  experience  of 
a  particular  aircraft  whenever  an 
accident  occurs,  the  FAA  has  become 
aware  of  an  incident  in  which,  during 
an  inspection,  electrical  wires  were 
found  chafing  on  the  right  side  of  the 
cockpit  against  the  observer  station. 
This  incident  occurred  on  a  McDonnell 
Douglas  Model  MD-1 1  series  airplane. 
Investigation  revealed  that  the  wires 
were  routed  improperly  during 
production  of  the  airplane.  This 
condition,  if  not  corrected,  could  result 
in  chafing  and  damage  to  electrical 
wires  of  the  cockpit  and  consequent 
electrical  arcing,  which  could  result  in 
fire  and  smoke  in  the  airplane. 

This  incident  is  not  considered  to  be 
related  to  an  accident  that  occurred  off 
the  coast  of  Nova  Scotia  involving  a 
McDoimell  Douglas  Model  MD-11 
series  airplane.  The  cause  of  that 
accident  is  still  under  investigation. 

Other  Related  Rulemaking 

The  FAA,  in  conjunction  with  Boeing 
and  operators  of  Model  MD-1 1  series 
airplanes,  is  continuing  to  review  all 
aspects  of  the  service  history  of  those 
airplanes  to  identify  potential  imsafe 
conditions  and  to  take  appropriate 
corrective  actions.  This  proposed 
airworthiness  directive  (AD)  is  one  of  a 
series  of  actions  identified  during  that 
process.  The  processes  continuing  and 
the  FAA  may  consider  additional 
rulemaking  actions  as  further  results  of 
the  review  become  available. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  MDll- 


24A117,  dated  May  18,  2000,  which 
describes  procedures  for  a  one-time 
general  visual  inspection  of  the 
electrical  wiring  of  the  right  side  of  the 
cockpit  to  determine  if  the  electrical 
wiring  is  chafing  against  the  observer 
station  and  to  detect  damaged  wires; 
and  corrective  actions,  if  necessary.  The 
corrective  actions  include  loosening 
wdre  clamps;  repositioning  wires; 
tightening  wire  clamps;  repairing 
damaged  insulation;  and  replacing 
damaged  wires  with  new  wires. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously. 

Cost  Impact 

There  are  approximately  148  Model 
MD-1 1  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  43  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  inspection, 
and  that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  inspection  proposed 
by  this  AD  on  U.S.  operators  is 
estimated  to  be  $2,580,  or  $60  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
plaiming  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
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would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promiilgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  numbra  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Sobiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safBty,  Safety. 

The  Propoeed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Antiiority:  49  U.S.C.  106(g).  40113.  44701. 

139.13    [AirandMl] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

MGDomwll  Douglas:  Docket  2000-^^M-18&- 
AD. 
Applicability:  Model  MD-11  series 
airplanes,  as  listed  In  Boeing  Alert  Service 
Bulletin  MD11-24A117,  dated  May  18,  2000; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  chafing  and  damage  to 
electrical  wires  of  the  cockpit  and 


consequent  electrical  arcing  due  to  wires  that  ' 
were  routed  improperly  during  production  of 
the  airplane,  which  could  result  in  fire  and 
smoke  in  the  airplane,  accomplish  the 
following: 

One-Time  General  Visual  Inspection 

(a)  Within  6  months  after  the  effective  date 
of  this  AD.  do  a  one-time  general  visual 
inspection  of  the  electrical  wiring  of  the  right 
side  of  the  cockpit  to  determine  if  the 
electrical  wiring  is  chafing  against  the 
observer  station  and  to  detect  damaged  wires, 
per  Boeing  Alert  Service  Bulletin  MDll- 
24A117,  dated  May  18,  2000. 

Note  2:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  under  normally 
available  lighting  conditions  such  as 
daylight,  hangar  lighting,  flashlight,  or  drop- 
light,  and  may  require  removal  or  opening  of 
access  ptanels  or  doors.  Stands,  ladders,  or 
platforms  may  be  required  to  gain  proximity 
to  the  area  being  checked." 

Conditioo  l(No  Chafing) 

(b)  If  all  electrical  wires  are  found  not  to 
be  chafing  against  the  observer  station  during 
the  inspection  required  by  paragraph  (a)  of 
this  AD,  no  further  action  is  required  by  this 
AD. 

Condition  2  (Chafing  and  No  ^^^i«  Damage) 

(c)  If  any  electrical  wire  is  foujid  to  be 
chafing  against  the  observer  station  and  if  no 
wire  is  found  damaged  during  the  inspection 
required  by  paragraph  (a)  of  this  AD,  before 
further  fli^t,  loosen  the  wire  clamps, 
reposition  the  wires,  and  tighten  the  wire 
clamps,  per  Boeing  Alert  Service  Bulletin 
MD11-24A117.  dated  May  18,  2000. 

Condition  3  (Chafing  and  Wire  Damage) 

(d)  If  any  electrical  wire  is  found  to  be 
chafing  against  the  observer  station  and  if 
any  wire  is  found  damaged  during  the 
inspection  required  by  paragraph  (a)  of  this 
AD,  before  further  flight,  do  the  action 
specified  in  paragraph  (d)(1)  or  (d)(2)  of  this 
AD,  as  applicable,  AND  do  the  action 
specified  in  paragraph  (d)(3)  of  this  AD;  per 
Boeing  Alert  Service  Bulletin  MD11-24A117, 
dated  May  18.  2000. 

(1)  For  damage  within  repairable  limits: 
Repair  damaged  insulation. 

(2)  For  damage  outside  repairable  limits: 
Replace  damaged  wires  with  new  wires. 

(3)  Loosen  the  wire  clamps,  reposition  the 
wires,  and  tighten  the  wire  clamps. 

Altematiye  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Los  Angeles  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 


compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

Special  Flight  Permit 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  February 
12.2001. 
Vi  L  Upski, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  01-4050  Filed  2-16-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
FMteral  Aviation  Administration 

UCFRPartTI 

[AlrspM*  DodMt  No.  OO-^EA-16] 

Establishmant  of  Class  E  Airspacs; 
South  Albany,  NY 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACnON:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to 
establish  Class  E  airspace  at  South 
Albany,  NY.  An  Area  Navigation 
(RNAV)  GPS  approach,  has  been 
developed  for  South  Albany  Airport, 
South  Bethlehem,  NY.  Controlled 
airspace  extending  upward  from  700 
feet  Above  Groimd  Level  (AGL)  is 
needed  to  contain  aircraft  executing  an 
instnunent  approach.  The  area  would  be 
depicted  on  aeronautical  charts  for  pilot 
reference. 

DATES:  Comments  must  be  received  on 
or  before  March  22,  2001. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
Airspace  Branch,  AEA-520,  Docket  No. 
OO-AEA-16,  F.A.A.  Eastern  Region,  1 
Aviation  Plaza,  Jamaica,  NY  11434- 
4809. 

The  official  docket  may  be  exanuned 
in  the  Office  of  the  Regional  Coiuisel, 
AEA-7,  F.A.A.  Eastern  Region,  1 
Aviation  Plaza,  Jamaica,  NY  11434- 
4809.  An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Airspace  Branch,  AEA-520, 
F.A.A.  Eastern  Region,  1  Aviation  Plaza, 
Jamaica,  NY  11434-4809. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Francis  T.  Jordan,  Jr.,  Airspace 
Specialist,  Airspace  Branch,  AEA-520, 
F.A.A.  Eastern  Region,  1  Aviation  Plaza, 
Jamaica,  NY  11434-4809;  telephone: 
(718) 553-4521. 
SUPPI.EMENTARY  INFORMATION: 
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Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy-related  aspects  of  the 
proposal.  Communications  should 
identify  the  airspace  docket  niunber  and 
be  submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  00- 
AEA-16".  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  before 
taking  action  on  the  proposed  rule.  The 
proposal  contained  in  this  notice  may 
be  changed  in  light  of  comments 
received.  All  comments  submitted  will 
be  available  for  examination  in  the 
Rules  Docket  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  the  FAA  persoimel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
the  Regional  Coimsel,  AEA-7,  F.A.A. 
Eastern  Region,  1  Aviation  Plaza, 
Jamaica,  NY  11434-4809. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRMs  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A,  which  describes  the  application 
procedtue. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
establish  Class  E  airspace  area  at  South 
Albany  Airport.  An  RNAV  (GPS) 
Approach  has  been  established  for  the 
South  Albany  Airport,  South  Bethelem, 
NY.  Controlled  airspace  extending 
upward  from  700  feet  AGL  is  needed  to 
accommodate  the  approach.  Class  E 
airspace  designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 


above  the  stuface  are  published  in 
Paragraph  6005  of  FAA  Order  7400.9H, 
dated  September  1,  2000,  and  effective 
September  16,  2000,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  The  Class  E  airspace  designation 
listed  in  this  dociunent  would  be 
published  subsequently  in  the  Order. 
The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979)  and  (3) 
does  not  warrant  preparation  of  a 
regidatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  would  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities  imder  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  Part  71  as 
follows: 

PART  71 —{AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113, 
40120;  EO  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp..  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  order  7400.9F  dated 
September  10,  2000,  and  effective 
September  16,  2000,  is  proposed  to  be 
amended  as  follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  siirface  of  the  earth. 


A£A  NY  E5,  South  Albany,  NY 

South  Albany  Airport.  South  Bethelem,  NY 

{423338.61N/0735002.24) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6  mile  radius 
of  South  Albany  Airport. 


Issued  in  Jamaica,  New  York  on  January 
29,  2001. 

F.D.  Hatfield, 

Manager.  Air  Traffic  Division,  Eastern  Region. 
[FR  Doc.  01-4154  Filed  2-1&-01;  8:45  am] 
BILLMQ  CODE  4010-13-M 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  OO-AAL-20] 

Proposed  Revision  of  Class  E 
Airspace;  Bethel,  AK 

agency:  Federal  Aviation 

Adnunistration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  action  proposes  to  revise 
Class  E  airspace  at  Bethel,  AK,  in  two 
ways:  (1)  The  FAA  intends  to  cancel  the 
Bethel  Very  High  Frequency  (VHF) 
Onmidirectional  Range  (VOR) 
instrument  approach  to  nmway  (RWY) 
36  at  Bethel,  AK,  and  to  simultaneously 
reduce  the  Class  E  (surface  area 
extension)  airspace  at  Bethel,  AK;  (2) 
The  FAA  intends  to  correct  an 
administrative  error  by  revising  the 
Class  E  (surface  area)  airspace  with  an 
exclusion  area  for  Hanger  Lake  seaplane 
base  operations.  This  proposed  rule 
would  accomplish  two  actions:  (1) 
Allow  for  the  Napakiak  Airport  to  be 
outside  of  the  Bethel  Class  E  (surface 
area  extension)  airspace  and  would 
reduce  the  required  controlled  airspace 
for  aircraft  flying  Instrument  Flight 
Rules  (BFR)  operations  at  Bethel,  AK; 
and  (2)  fix  an  administrative  oversight 
by  adding  the  Hanger  Lake  exclusion 
area  to  the  Class  E  airspace  description 
at  Bethel,  AK. 

DATES:  Comments  must  be  received  on 
or  before  April  6,  2001. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
Operations  Branch,  AAL-530,  Docket 
No.  OO-AAL-20,  Federal  Aviation 
Administration,  222  West  7th  Avenue, 
Box  14.  Anchorage,  AK  99513-7587. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Coimsel  for 
the  Alaskan  Region  at  the  same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hoiu^ 
in  the  Office  of  the  Manager,  Operations 
Branch,  Air  Traffic  Division,  at  the 
address  shown  above  and  on  the 
Internet  at  Alaskan  Region's  homepage 
at  http://www.alaska.faa.gov/at  or  at 
address  http://162.58.28.41/at. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Dtuand,  Operations  Branch, 
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Federal  Aviation  Adininistration.  222 
West  7th  Avenue.  Box  14,  Anchorage, 
AK  99513-7587;  telephone  number 
(907)  271-5898;  fax:  (907)  271-2850;  e- 
mail:  Bob.Durand@faa.gov.  Internet 
address:  http://www.alaska.faa.gov/at  or 
at  address  http://162.58.28.41/at. 
SUPPlfMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factiial  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commentors  wishing  the 
FAA  to  acknowledge  receipt  of  their 
conunents  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Conunents  to  Airspace  Docket  No.  00- 
AALr-20."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commentor.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Operations  Branch, 
Air  Traffic  Division,  Federal  Aviation 
Administration,  222  West  7th  Avenue, 
Box  14,  Anchorage,  AK,  both  before  and 
after  the  closing  date  for  comments.  A 
report  summarizing  each  substantive 
public  contact  with  FAA  persoimel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

Availability  of  Notice  of  Proposed 
Rulemaking's  (NPRM's) 

An  electronic  copy  of  this  document 
may  be  downloaded,  using  a  modem 
and  suitable  communications  software, 
from  the  FAA  regulations  section  of  the 
Fedworld  electronic  bulletin  board 
service  (telephone:  703-321-3339)  or 
the  Federal  Register's  electronic 
bulletin  board  service  (telephone:  202- 
512-1661). 

Internet  users  may  reach  the  Federal 
Register's  web  page  for  access  to 
recently  published  rulemaking 
documents  at  http:// 


www.access.gpo.gov/su docs/aces/ 

acesl40.html. 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Operations  Branch,  AAL-530.  Federal 
Aviation  Administration.  222  West  7th 
Avenue.  Box  14,  Anchorage.  AK  99513- 
7587.  Communications  must  identify 
the  notice  number  of  this  NPRM. 
Persons  interested  in  being  placed  on  a 
mailing  list  for  future  NPRM's  should 
contact  the  individual(s)  identified  in 
the  FOR  FURTHER  INFORMATION  COfrTACT 
section. 

Background 

On  November  11.  2000.  the  FAA 
initiated  Airspace  Study  Number  00- 
AALf-077NR.  Notice  of  Proposed 
Revocation  of  the  VOR  RWY  36 
Approach  Procedure  at  Bethel.  Alaska. 
Comments  during  several  meetings  over 
the  last  year  with  airspace  users  in  the 
Bethel  area  indicated  that  they  would 
like  to  have  Napakiak  Airport  (WNA) 
excluded  from  the  Class  E  (surface  area 
extension)  airspace  at  Bethel.  AK.  The 
Bethel  Airport  has  four  approaches  to 
RWY  36:  (1)  Localizer  (LOC)/Distance 
Measuring  Equipment  (DME)  Back 
Course  (BC)  RWY  36,  (2)  VOR/DME 
RWY  36,  (3)  Global  Positioning  System 
(GPS)  RWY  36,  and  (4)  the  VOR  RWY 
36.  The  Bethel  VOR  RWY  36  instrument 
approach,  with  a  procedure  tiun  at 
1,600  feet,  allows  aircraft  to  descend  to 
700  feet  after  the  procedure  turn  is 
completed.  The  FAA  protects  airspace 
fit)m  the  point  an  aircraft  may  legally 
descend  below  1,000  feet  widi  Class  E 
(surface  area)  airspace.  For  aircraft  going 
to  Bethel  Airport,  the  Napakiak  Airport, 
located  7.1  nautical  miles  on  a  200°  true 
bearing  from  Bethel  VORTAC,  is  an 
alternate  place  to  land  and  wait  for 
weather  to  improve  when  the  Bethel 
surface  area  is  restricted  due  to  weather. 

The  FAA  received  favor^le 
comments  from  Craig  Air  Incorporated, 
US  Coast  Guard  District  17,  Kusko 
Aviation  Incorporated,  Alaska  Airlines, 
and  the  US  Fish  and  Wildlife  Service — 
Bethel.  With  the  adoption  of  this 
proposal,  the  FAA  intends  to 
simultaneously  cancel  the  VOR  RWY  36 
instnmient  approach  and  shorten  the 
Class  E  airspace  to  the  southwest  of 
Bethel.  There  would  be  three  remaining 
instrument  approaches  to  the  Bethel 
RWY  36:  (1)  LOC/DME  BC  RWY  36,  (2) 
VOR/DME  RWY  36,  and  (3)  GPS  RWY 
36.  This  proposal  would  allow  Visual 
Flight  Rules  (VFR)  operations  to 
continue  at  Napakiak  Airpori  during 
Special  VFR  operations  at  Bethel 
Airport,  AK. 

Additionally,  this  proposal  would  fix 
an  administrative  oversight  by  including 
an  exclusion  area  for  the  Hanger  Lake 


seaplane  base  operations  to  the  Class  E 
(siu-face  area)  airspace  description. 
Changes  to  the  Bethel  airspace  would 
incorporate  an  exclusion  below  1,100 
feet  MSL  between  the  061°  radial  and 
the  081°  radial  from  2.9  nautical  miles 
northeast  of  the  Bethel  VORTAC. 

The  Proposal 

This  amendment  to  14  CFR  part  71 
proposes  to  revise  the  Class  E  airspace 
at  Bethel,  AK,  in  two  ways:  (1)  reduce 
the  amount  of  controlled  airspace 
required  southwest  of  the  Bethel  airport; 
and  (2)  modify  the  Class  E  (siuface  area) 
airspace  description  to  exclude  the 
Hanger  Lake  seaplane  base  operations. 
The  intended  effects  of  this  proposal 
are:  (1)  to  reduce  the  controlled  airspace 
for  IFR  operations  at  Bethel,  AK,  thus 
allowing  for  VFR  operations  at  Napakiak 
Airport  during  Special  VFR  operations 
at  Bethel  Airport  and  (2)  fix  an 
administrative  oversight  by  adding  the 
Hanger  Lake  exclusion  area  to  the  Class 
E  airspace  description. 

The  area  woida  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datiun  83. 
The  Class  E  airspace  areas  designated  as 
surface  areas  are  published  in  paragraph 
6002  and  the  Class  E  airspace  areas 
designated  as  an  extension  to  a  Class  D 
or  Class  E  surface  area  are  published  in 
paragraph  6004  in  FAA  Order  7400.9H, 
Airspace  Designations  and  Reporting 
Points,  dated  September  1,  2000,  and 
effective  September  16,  2000,  which  is 
incorporated  by  reference  in  14  CFR 
71  J.  The  Class  E  airspace  designations 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore  — (1)  is  not  a  "significant 
regulatory  action"  imder  Executive 
Onier  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 
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The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71—  DESIGNATION  OF  CLASS 
A,  CLASS  B.  CLASS  C,  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 


1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9H. 
Airspace  Designations  and  Reporting 
Points,  dated  September  1.  2000,  and 
effective  September  16,  2000,  is  to  be 
amended  as  follows: 

H    *    *    *    • 

Pamgraph  6002    Class  E  airspace  designated 
as  surface  areas. 


AAL  AK  E2    Bethel,  AK  [Revised]        ^ 
Bethel  Airport.  AK 

(Lat.  60"'46'47'N.,  long.  IBl'SCl?' W.) 
Bethel  VORTAC 
(Ut.  60°47'05'  N.,  long.  161°49'27'  W.) 
Within  a  4.1-mile  radius  of  the  Bethel 
Airport,  excluding  that  portion  below  1,100 
feet  MSL  between  the  061°  radial  and  the 
081°  radial  from  2.9  miles  northeast  of  the 
Bethel  VORTAC.  This  Class  E  airspace  area 
is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 


w 


Paragraph  6004    Class  E  airspace  designated 
as  an  Extension  to  a  Class  D  or  Class  E 
surface  area. 


AALAKE4    Bethel,  AK  [Revised] 

Bethel  Airport,  AK 

(Lat.  60°46'47'  N.,  long.  161°50'17'  W.) 
Bethel  VORTAC 
(Lat.  60°47'05"  N.,  long.  161°49'2r  W.) 
That  airspace  extending  upward  from  the 
surface  within  3  miles  each  side  of  the  022° 
radial  from  the  Bethel  VORTAC,  extending 
from  the  4.1 -mile  radius  of  the  Bethel  Airport 
to  8.2  miles  northeast  of  the  airport, 
excluding  that  portion  below  1,100  feet  MSL 
between  the  061°  radial  and  the  081°  radial 
from  2.9  miles  northeast  of  the  Bethel 
VORTAC,  within  3.4  miles  each  side  of  the 
Bethel  VORTAC  006°  radial,  extending  from 
the  4.1 -mile  radius  of  the  Bethel  Airport  to 
11  miles  north  of  the  Bethel  VORTAC  and 
within  3.5  miles  each  side  of  the  Bethel 
VORTAC  213°  radial  extending  from  the  4.1- 


mile  radius  of  the  Bethel  Airport  to  5  miles 
southwest  of  the  airport. 

***** 

Issued  in  Anchorage,  AK,  on  February  12, 
2001. 

Stephen  P.  Creamer. 

Assistant  Manager,  Air  Traffic  Division, 
Alaskan  Region. 

[FR  Doc.  01-4140  Filed  2-16-01;  8:45  am] 

BaUNG  CODE  4*10-13-^ 


CONSUMER  PRODUCT  SAFETY   ' 
COMMISSION 

16  CFR  Part  1500 

Candle  Wicks  Containing  Lead  and 
Candlaa  with  Such  Wicks;  Advance 
Notice  of  Proposed  RulsmaMng; 
Request  for  Comments  and 
InformatkNi 

AGENCY:  Consiuner  Product  Safety 

Commission. 

ACnON:  Advance  notice  of  proposed 

rulemaking. 

SUMMARY:  In  March  of  2000.  the 
Consumer  Product  Safety  Commission 
(CPSC)  collectively  docketed  under 
Petition  No.  HP  00-3  petitions 
submitted  by  several  petitioners 
requesting  that  the  Commission  ban 
candle  wicks  containing  lead  and 
candles  with  such  wicks.  A  candle  wick 
containing  lead  is  one  with  a  metallic 
core  that  contains  lead.  Based  on 
information  in  those  petitions  and 
subsequent  investigations  by  CPSC  staff, 
the  Commission  has  reason  to  believe 
that  certain  candles  with  wicks 
containing  lead  may  emit  toxic  levels  of 
lead  as  a  result  of  normal  use.  and  thus 
m^  contribute  to  substantial  illness. 

This  advance  notice  of  proposed 
rulemaking  (ANPR)  initiates  a 
rulemaking  proceeding  that  could  result 
in  a  rule  banning  certain  candle  wicks 
containing  lead  and  candles  with  such 
wicks.  ^  This  proceeding  is  commenced 
under  the  Federal  Hazardous 
Substances  Act. 

The  Commission  solicits  written 
comments  concerning  the  risks  of 
illness  associated  with  burning  candles 
with  wicks  containing  lead,  the 
regulatory  alternatives  discussed  in  this 
notice,  oUier  possible  ways  to  address 


'  Chairman  Brown  and  Commissioner  Moore 
voted  to  grant  the  petition  and  send  the  ANPR 
direcdy  to  the  Office  of  the  Federal  Register  for 
publication.  Commissioner  Gall  voted  to  grant  the 
petition  and  to  submit  the  ANPR  to  the  Office  of 
Management  and  Budget  prior  to  sending  it  to  the 
Office  of  the  Federal  Register  for  publication. 
Separate  statements  of  Chairman  Brown, 
Commissioner  Moore  and  Commissioner  Gall 
concerning  their  votes  are  available  from  the  CPSC 
Office  of  the  Secretary. 


these  risks,  and  the  economic  impacts  of 
the  various  regiUatory  alternatives.  The 
Commission  also  invites  interested 
persons  to  submit  an  existing  standard, 
or  a  statement  of  intent  to  modify  or 
develop  a  volimtary  standard,  to  address 
the  risk  of  illness  described  in  this 
notice. 

DATE:  Written  comments  and 
submissions  in  response  to  this  notice 
must  be  received  by  April  23,  2001. 
ADDRESSES:  Comments  should  be 
mailed,  preferably  in  five  copies,  to  the 
Office  of  the  Secretary,  Consumer 
Product  Safety  Commission, 
Washington,  DC  20207-0001,  or 
delivered  to  the  Office  of  the  Secretary, 
Consumer  Product  Safety  Commission, 
Room  502,  4330  East-West  Highway, 
Bethesda,  Maryland  20814;  telephone 
(301)  504-0800.  Comments  also  may  be 
filed  by  telefacsimile  to  (301)  504-0127 
or  by  e-mail  to  cpsc-os@cpsc.gov. 
Comments  shoiUd  be  captioned  "ANPR 
for  Candle  Wicks  Containing  Lead." 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Kristina  Hatlehd,  Ph.D.,  M.P.H.. 
Directorate  for  Health  Sciences, 
Consumer  Product  Safety  Commission, 
Washington,  DC  20207;  telephone  (301) 
504-0494,  ext.  1389. 
SUPPLEMENTARY  INFORMATION: 

A.  Background^'roduct 

On  March  17,  2000,  the  CPSC 
collectively  docketed  as  a  petition  imder 
the  Federal  Hazardous  Substances  Act 
(FHSA)  petitions  received  from  Public 
Citizen  and  jointly  from  the  National 
Apartment  Association  and  the  National 
Multi  Housing  Coimcil,  all  of  which 
requested  that  the  Commission  ban 
lead-containing  candles  and  wicks  sold 
for  candle-making  that  contain  lead 
(Petition  No.  HP  00-3).  65  FR  19742 
(April  12,  2000). 

A  candlewick  containing  lead  is  a 
wick  with  a  metallic  core  that  contains 
lead.  The  metallic  core  may  be  primarily 
lead  or  may  be  primarily  zinc  or  tin 
with  a  lesser  lead  content.  Such  metallic 
cores  are  used  to  provide  structiual 
rigidity  to  the  wick  to  keep  it  straight 
during  candle  production  and  to 
provide  an  upright  wick  diuing  biuning. 

Information  obtained  from  the 
petitions  and  subsequent  Commission 
staff  investigations  indicates  that 
burning  candles  containing  metallic- 
cored  wicks  with  a  lead  content 
exceeding  0.06%  by  weight  may  result 
in  potentially  toxic  levels  of  air 
emissions  of  lead. 

B.  The  Risk  of  Illness 

The  scientific  conununity  recognizes 
a  level  of  10  micrograms  of  lead  per 
deciliter  of  blood  (10  pg/dL)  as  a 
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threshold  level  of  concern  with  respect 
to  lead  poisoning  in  children.  The  most 
current  national  survey  shows  that 
nearly  1  million  children  have  elevated 
blood  lead  levels  (greater  than  (10  \ig/ 
dL).  This  figure  represents 
approximately  4.4%  of  children  under  6 
years  of  age. 

The  adverse  health  effects  of  lead 
poisoning  in  children  are  well- 
documented  and  may  have  long-lasting 
or  permanent  consequences.  These 
effects  include  neurological  damage, 
delayed  mental  and  physical 
development,  attention  and  learning 
deficiencies,  and  hearing  problems. 
Because  lead  accumulates  in  the  body, 
even  exposure  to  small  amounts  can 
contribute  to  the  subsequent  risk  of 
adverse  health  effects. 

Investigations  by  the  CPSC  labc»atory 
staff  and  other  laboratories  indicate  that 
lead-cored  candles  can  emit  up  to  2,200 
^g  of  lead  per  hour  during  candle 
burning.  These  investigations  also 
indicate  that  ^e  rate  at  which  lead 
might  be  emitted  from  burning  a 
particulm^  candle  cannot  reliably  be 
predicted  based  on  the  lead  content  of 
the  wick  in  question.  CPSC  staff 
believes  that,  under  some  use 
conditions,  these  lead  emissions  present 
a  risk  to  consumes  through  inhalation 
of  airborne  lead  and  through  contact 
with  lead  deposited  onto  surfaces  in  the 
room. 

C  Relevant  Statutory  ProvteiiHis 

This  proceeding  is  conducted 
pursuant  to  the  Federal  Hazardous 
Substances  Act  (FHSA).  15  U.S.C.  1261 
et  seq.  Section  2(f)(1)(A)  of  the  FHSA 
defines  "hazardous  substance"  to 
include  any  substance  or  mixture  of 
substances  which  is  toxic  and  may 
cause  substantial  illness  as  a  proximate 
result  of  any  customary  or  reasonably 
foreseeable  handling  or  use.  15  U.S.C. 
1261(f)(1)(A). 

Under  section  2(q)(l)(B)  of  the  FHSA, 
if  the  Commission  determines  that, 
"notwithstanding  such  cautionary 
,   labeling  as  is  or  may  be  required  under 
this  Act  for  that  substance,  the  degree  or 
nature  of  the  hazard  involved  in  the 
presence  or  use  of  such  [hazardous] 
substance  in  households  is  such  that  the 
objective  of  the  protection  of  the  public 
health  and  safety  can  be  adequately 
served  only  by  keeping  such  substance, 
when  so  intended  or  packaged,  out  of 
the  channels  of  interstate  commerce," 
then  such  substance  is  a  "banned 
hazardous  substance."  15  U.S.C. 
1261(q)(l)(B). 

Section  3(b)  of  the  FHSA  provides 
authority  for  the  Commission  to 
establish  additional  labeling 
requirements  for  hazardous  substances 


beyond  those  prescribed  by  section 
2(p)(l)  of  the  Act  if  necessary  for 
protection  of  the  public  health  and 
safety.  15  U.S.C.  1262(b).  Once  such 
additional  requirements  are  established 
by  regulation,  a  product  intended,  or 
packaged  in  a  form  smtable,  for  use  in 
the  household  or  by  children  that  is  not 
so  labeled  is  a  "misbranded"  hazardous 
substance.  Id. 

Section  3(a)  of  the  FHSA  governs  a 
Commission  proceeding  to  declare  a 
substance  a  "hazardous  substance."  15 
U.S.C  1262(a).  Sections  3(f)  through  3(1). 
15  U.S.C.  1262(f)-(i).  govern  a 
proceeding  to  promulgate  a  regulation 
declaring  a  hazardous  substance  to  be  a 
banned  hazardous  substance. 

As  provided  in  sections  3(a)(2)  and 
3(f),  this  proceeding  is  commenced  by 
issuance  of  this  ANPR.  After 
considering  any  comments  submitted  in 
response  to  this  ANPR,  the  Commission 
will  decide  whether  to  issue  a  proposed 
rule  and  a  preliminary  regulatory 
analysis  in  accordance  with  section  3(h) 
of  the  FHSA.  If  a  proposed  rule  is 
issued,  the  Commission  would  then 
consider  the  comments  received  in 
response  to  the  proposed  rule  in 
deciding  whether  to  issue  a  final  rule 
and  a  final  regulatory  analysis.  15  U.S.C. 
1262(i). 

D.  Regiilatwy  AHematives 

One  at  mcne  of  the  following 
alternatives  could  be  used  to  reduce  the 
identified  risks  associated  with  candle 
wicks  containing  lead  and  candles  with 
such  wicks. 

1.  Mandatory  rule.  The  Commission 
could  issue  a  rule  declaring  certain 
candle  wicks  containing  lead  and 
candles  with  such  wicks  to  be  banned 
hazardous  substances.  This  rule  could 
define  the  banned  products  in  terms  of 
physical  or  performance  characteristics, 
or  both. 

2.  Labeling  rule.  The  Commission 
could  issue  a  special  labeling  rule  for 
candle  wicks  containing  lead  and 
candles  with  such  wicks  requiring  that 
they  contain  specified  warnings  and 
instructions. 

3.  Voluntary  standard.  If  the  industry 
developed,  adopted,  and  substantially 
conformed  to  an  adequate  voluntary 
standard,  the  Commission  could  defer  to 
the  volimtary  standard  in  lieu  of  issuing 
a  mandatory  rule. 

E.  Existiiig  Standards 

In  1974,  the  Candle  Manufacturers 
Association  trade  group  made  a 
voluntary  commitment  to  eliminate  lead 
from  candle  wicks.  However,  analyses 
by  CPSC  and  by  Public  Citizen  of  the 
lead  content  of  recently-purchased 
metallic  wick  candles  show  that  wicks 


in  some  candles  cxirrently  on  the  market 
continue  to  contain  substantial  amoiints 
of  lead. 

In  September  1999  the  Australian 
Minister  for  Financial  Services  and 
Regulation  baimed  the  sale  of  candles 
with  lead  wicks  in  that  country.  In  Jime 
2000  the  New  Zealand  Minister  of 
Consumer  Affairs  banned  the 
importation  or  sale  of  lead  wick  candles 
in  that  coimtry.  According  to 
Commission  staff,  neither  of  these  bans 
are  based  on  a  standard  for  maximum 
allowable  lead  level.  The  Commission  is 
not  aware  of  any  other  promulgated 
state,  voluntary,  foreign,  international, 
or  other  standard  dealing  with  the 
described  risk  of  illness. 

F.  Econofluc  Considerations 

1.  Candle  sales 

Retail  sales  of  candles  in  the  U.S.  for 
1999  are  estimated  to  be  $2.3  billion, 
and  are  expected  to  rise  to  $3.2  billion 
in  2001.  U.S.  imports  of  candles  in  1999 
amounted  to  about  $484  million,  about 
half  bom  the  Far  East,  about  one  third 
&t>m  the  Americas  (mostly  Canada  and 
Mexico),  and  less  than  10  percent  bom 
Europe  and  Great  Britain. 

2.  Suppliers 

Based  on  information  gathered  by 
CPSC  staff,  thme  are  at  least  200  and 
possibly  over  350  commercial, 
institutional,  and  religious 
manufacturers  of  candles  in  the  U.S. 
Most  of  these  manufacturers  are 
apparently  small  businesses. 

There  are  only  a  few  manufacturers  of 
candle  wicks  in  the  U.S.  The  leading 
domestic  firm  indicates  to  CPSC  staff 
that  it  supplies  the  majority  of  candle 
wicks  to  the  U.S.  candle  industry. 

3.  Substitutes 

CPSC  staff  believes  that  substitutes  for 
lead  wicks  are  readily  available.  Staff 
also  believes  that  substituting  non-lead 
materials  for  lead  in  wicks  will  not 
increase  costs  to  candle  manufactiuers 
or  consiuners.  Comments  on  both  of 
these  issues  are  specifically  solicited. 

G.  Solicitation  of  Information  and 
Comments 

This  ANPR  is  an  initial  step  in  a 
proceeding  that  could  result  in  a 
mandatory  rule  for  candle  wicks 
containing  lead  and  candles  with  such 
wicks  to  address  the  described  risk  of 
illness.  All  interested  persons  are 
invited  to  submit  to  the  Commission 
their  comments  on  any  aspect  of  the 
alternatives  discussed  above.  In 
particular.  CPSC  solicits  the  following 
additional  information: 

1.  The  types  and  numbers  of  candle 
wicks  containing  lead  and  candles  with 
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such  wicks  produced  for  sale  in  the  U.S. 
each  year  from  1990  to  the  present; 

2.  The  names  and  addresses  of 
manufactiuers  and  distributors  of 
candle  wicks  containing  lead  and 
candles  with  such  wicks; 

3.  Comparisons  of  the  utility  obtained 
from  candle  wicks  containing  lead  and 
candles  with  such  wicks  versus  any 
available  substitute  products; 

4.  An  explanation  of  substitutes  for 
candle  wicks  containing  lead  and 
candles  with  such  wicks  that  could 
reduce  the  described  risk  of  illness; 

5.  Physical  oi-  performance 
characteristics  of  the  wick  and  candle 
products  that  could  or  should  not  be 
used  to  define  which  products  might  be 
subject  to  a  rule; 

6.  The  costs  to  wick  and  candle 
manufactiuers  involved  in  either 
substituting  materials  for  lead  in 
metallic-cored  wicks  to  remove  the  risk 
or  removing  candles  with  such  wicks 
from  the  market; 

7.  The  costs  to  wick  manufacturers/ 
importers/distributors  of  testing  or  other 
efforts  to  ensure  that  wicks  are  in 
compliance. 

8.  Other  information  on  the  potential 
costs  and  benefits  of  potential  rules; 

9.  Information  on  any  potentially 
significant  environmental  impacts  of 
any  of  the  regulatory  alternatives 
identified  in  this  ANPR,  including  a  ban 
on  candles  and  candle  wicks  containing 
more  that  0.06%  lead  by  weight; 

10.  Steps  that  have  been  taken  by 
industry  or  others  to  reduce  the  risk  of 
illness  from  the  products; 

11.  The  likelihood  and  natxu^  of  any 
significant  economic  impact  of  a  rule  on 
small  entities; 

12.  The  costs  and  benefits  of 
mandating  a  banning,  labeling,  or 
instructions  requirement. 

Also,  in  accordance  with  section  3(f) 
of  the  FHSA,  the  Commission  solicits: 

1.  Written  conunents  with  respect  to 
the  risk  of  illness  identified  by  the 
Commission,  the  regulatory  alternatives 
being  considered,  and  other  possible 
alternatives  for  addressing  the  risk. 

2.  Any  existing  stemdard  or  portion  of 
a  standard  which  could  be  issued  as  a 
proposed  regulation. 

3.  A  statement  of  intention  to  modify 
or  develop  a  voluntary  standard  to 
address  the  risk  of  illness  discussed  in 
this  notice,  along  with  a  description  of 
a  plan  (including  a  schedule)  to  do  so. 

Conunents  should  be  mailed, 
preferably  in  five  copies,  to  the  Office  of 
the  Secretary,  Consumer  Product  Safety 
Commission,  Washington,  DC  20207- 
0001,  or  deUvered  to  the  Office  of  the 
Secretary,  Consumer  Product  Safety 
Commission,  Room  502,  4330  East-West 
Highway,  Bethesda,  Maryland  20814; 


telephone  (301)  504-0800.  Comments 
also  may  be  filed  by  telefacsimile  to 
(301)  504-0127  or  by  e-mail  to  cpsc- 
os@cpsc.gov.  Comments  should  be 
captioned  "ANPR  for  Candle  Wicks 
Containing  Lead."  All  comments  and 
submissions  should  be  received  no  later 
than  April  23,  2001. 

Dated:  February  13,  2001.  ^ 

Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 
Commission. 

IFR  Doc.  01-4030  Filed  2-16-01;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Employinent  and  Training 
Administration 

20  CFR  Parts  655  and  656 
RIN  1215-AB09 

Labor  Condition  Applications  and 
RequirenMnts  for  Employers  Using 
Nonimmigrants  on  H-1B  Visas  in 
Specialty  Occupations  and  as  Fashion 
Models;  Labor  Certlflcatlon  Process 
for  Permanent  Employment  of  Aliens 
in  the  United  States 

agency:  Employment  and  Training 

Administration,  Labor,  in  concurrence 

with  the  Wage  and  Hoiu  Division, 

Emplo)mient  Standards  Administration, 

Labor. 

ACTION:  Extension  of  comment  period. 

SUMMARY:  This  document  extends  the 
period  for  filing  comments  regarding  the 
Interim  Final  Rule  ("IFR")  published  on 
December  20,  2000  (65  FR  80110), 
which  implemented  the  American 
Competitiveness  and  Workforce 
Improvement  Act  of  1998  ("ACWIA") 
and  clarified  existing  Departmental 
rules  relating  to  the  temporary 
employment  in  the  United  States  of 
nonimmigrants  under  H-lB  visas. 
DATES:  Conunents  must  be  received  on 
or  before  April  23,  2001. 
ADDRESSES:  Submit  written  comments 
concerning  Part  655  to  Deputy 
Administrator,  Wage  and  Hour  Division, 
ATTN:  Immigration  Team,  U.S. 
Department  of  Labor,  Room  S-3502,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210.  Commenters  who  wish  to 
receive  notification  of  receipt  of 
comments  are  requested  to  include  a 
self-addressed,  stamped  post  card. 
Comments  may  also  be  transmitted  by 
facsimile  ("FAX")  machine  to  (202) 
693-1432.  This  is  not  a  toll-free  number. 
Submit  written  conunents  concerning 
Part  656  to  the  Assistant  Secretary  for 
Employment  and  Training,  ATTN: 


Division  of  Foreign  Labor  Certifications, 
U.S.  Emplo)rment  Service,  Employment 
and  Training  Administration, 
Department  of  Labor,  Room  C-4318,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210.  Commenters  who  wish  to 
receive  notification  of  receipt  of 
comments  are  requested  to  include  a 
self-addressed,  stamped  post  card. 
Comments  may  also  be  transmitted  by 
facsimile  ("FAX")  machine  to  (202) 
693-2769.  This  is  not  a  toll-free  number. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Ginley,  Director,  Office  of 
Enforcement  Policy,  Wage  and  Hour 
Division,  Employment  Standards 
Administration,  Department  of  Labor, 
Room  S-3510,  200  Constitution  Avenue, 
NW.,  Washington,  DC  20210. 
Telephone:  (202)  693-0745  (this  is  not 
a  toll-free  niunber). 

Dale  M.  Ziegler,  Chief,  Division  of 
Foreign  Labor  Certifications,  U.S. 
Employment  Service.  Employment  and 
Training  Administration.  Department  of 
Labor,  Room  C-4318,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 
Telephone:  (202)  693-2942  (this  is  not 
a  toll-free  number). 

SUPPLEMENTARY  INFORMATION:  On 
December  20,  2000,  the  Department 
published  an  Interim  Final  Rule  (65  FR 
80110)  ("IFR"),  following  a  Notice  of 
Proposed  Rulemaking  which  was 
published  on  January  5,  1999  (64  FR 
628)  ("NPRM").  The  IFR  revised  the 
Department's  regulations  relating  to  the 
employment  of  H-lB  nonimmigrants  as 
necessitated  by  the  enactment  of  the 
American  Competitiveness  and 
Workforce  Improvement  Act  of  1998 
("ACWL\").  The  IFR  also  revised 
certain  provisions  of  the  regulations 
which  had  been  published  for  comment 
as  a  Proposed  Rule  on  October  31, 1995 
as  well  as  in  the  NPRM  of  January  5, 
1999.  The  IFR  sought  comments  on  all 
provisions  of  the  regulatory  revisions,  as 
well  as  on  other  matters  which  were 
proposed  for  the  first  time  in  the  IFR. 
Interested  parties  were  requested  to 
submitted  written  comments  on  or 
before  February  20,  2001. 

Because  of  the  continuing  interest  in 
the  revisions  and  new  proposals  made 
in  the  IFR.  the  Department  believes  that 
it  is  desirable  to  extend  the  comment 
period  for  all  interested  parties. 
Therefore,  the  comment  period  for  the 
IFR  is  extended  through  April  23,  2001. 
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Signed  at  Washington.  DC,  this  15th  day  of 
February,  2001. 
Raymond  J.  Uhalde. 

Deputy  Assistant  Secretary,  Employment  and 
Training  Administration. 
Thomas  M.  Markey, 
Acting  Administrator,  Wage  and  Hour 
Division,  Employment  Standards 
Administration. 

(FR  Doc.  01-4244  Filed  2-16-01;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

OfflM  of  Surface  Mining  Ractamatlon 
and  Enforcement 


30  CFR  Part  944 
[SPATS  No.  irr-037-FOR] 

Utah  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  Interior. 
ACTION:  Proposed  rule;  reopening  and 
extension  of  public  conunent  period  on 
proposed  amendment. 

summary:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  is 
announcing  receipt  of  revisions  and 
additional  explanations  pertaining  to  a 
previously  proposed  amendment  to  the 
Utah  regvdatory  program  (hereinafter, 
the  "Utah  program")  imder  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMC31A).  Utah  proposes  to  revise 
its  amendment  to  change  proposed  ndes 
concerning  pre-subsidence  surveys  and 
the  contents  of  subsidence  control 
plans.  The  State  also  provided 
additional  explanation  of  the  term 
"State-appropriated  water,"  the 
proposed  definitions  of  "State- 
appropriated  water  supply"  and 
"replacement  of  water  supply,"  and  of 
the  proposed  scope  of  water 
replacement.  Utah  intends  to  revise  its 
program  to  be  consistent  with  the 
corresponding  Federal  regulations  and 
SMCRA. 

DATES:  We  will  accept  written 
comments  on  this  amendment  until  4 
p.m.,  mountain  standard  time,  March  7, 
2001. 

ADDRESSES:  You  should  mail,  hand 
deliver  or  e-mail  yoiu  written  comments 
to  James  F.  Fulton,  Denver  Field 
Division  Chief,  at  the  address  listed 
below. 

You  may  review  copies  of  the  Utah 
program,  this  amendment,  and  all 
written  comments  received  in  response 
to  this  docimient  at  the  addresses  listed 
below  during  normal  business  hours, 
Monday  through  Friday,  excluding 
holidays.  You  may  receive  one  free  copy 


of  the  amendment  by  contacting  OSM's 
Denver  Field  Division. 
James  P.  Fulton,  Denver  Field  Division 
Chief,  Office  of  Surface  Mining, 
Western  Regional  Coordinating 
Center,  1999  Broadway,  Suite  3320, 
Denver,  Colorado  80202-5733, 
telephone  (303)  844-1400,  extension 
1424. 
Lowell  P.  Braxton,  Director,  Division  of 
Oil,  Gas  and  Mining,  1594  West  North 
Temple,  Suite  1210,  P.O.  Box  145801, 
Salt  Lake  City,  Utah  84114-5801, 
telephone  (801)  538-5370. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  F.  Fulton,  Denver  Field  Division 
Chief,  telephone  (303)  844-1400, 
extension  1424;  e-mail  address: 
jfulton@osmre.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Utah  Program 

n.  Description  of  the  Proposed  Amendment 

nL  Public  Comment  Procedures 

IV.  Procedural  Determinations 

L  Background  on  the  Utah  Program 

On  January  21, 1981,  the  Secretary  of 
the  biterior  conditionally  approved  the 
Utah  program.  You  can  find  backgroxmd 
information  on  the  Utah  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  of  the  Utah 
program  in  the  January  21, 1981, 
Federal  Register  (46  FR  5899).  You  can 
also  find  later  actions  concerning  Utah's 
program  and  program  amendments  at  30 
CFR  944.15  and  944.30. 

n.  Description  of  the  Proposed 
Amendment 

By  letter  dated  March  20,  1998 
(administrative  record  No.  1103),  Utah 
sent  to  us  a  proposed  amendment  (UT- 
037-FOR)  to  its  program  tmder  SMCRA 
(30  U.&C.  1201  et  seq.).  It  sent  the 
proposed  amendment  in  response  to  a 
June  5,  1996,  letter  (administrative 
record  No.  UT-1083)  that  we  sent  to  the 
State  under  30  CFR  732.17(c)  and  at  its 
own  initiative. 

Changes  to  the  Utah  Administrative 
Rules  (Utah  Admin.  R.)  that  the  State 
originally  proposed  included:  Adding 
definitions  for  "material  damage," 
"non-commercial  building."  "occupied 
residential  dwelling  and  structures 
related  thereto,"  "replacement  of  water 
supply,"  and  "State-appropriated  water 
supply"  at  Utah  Admin.  R.  645-100- 
200;  adding  requirements  at  Utah 
Admin.  R.  645-301-525.100  through 
-525.130  for  pre-subsidence  surveys; 
removing  existing  requirements  for 
subsidence  control  plans  at  Utah 
Admin.  R.  645-301-525  through 
-525.170;  recodifying  rules  at  Utah 
Admin.  R.  645-301-525.200  through 


-525.240  pertaining  to  protected  areas; 
removing  existing  requirements  for 
subsidence  control  at  Utah  Admin.  R. 
645-301-525.200  through  -525.232; 
adding  requirements  at  Utah  Admin.  R. 
645-301-525.300  through  -525.490  for 
subsidence  control  and  subsidence 
control  plans;  adding  requirements  for 
subsidence  damage  repair  at  Utah 
Admin.  R.  645-301-525.500  through 
-525.530;  adding  a  rebuttable 
presumption  of  causation  by  subsidence 
at  Utah  Admin.  R.  645-301-525.540 
through  -525.545;  adding  provisions  at 
Utah  Admin.  R.  645-301-525.550  for 
adjusting  bond  amoimts  for  subsidence 
damage;  recodifying  rtiles  at  Utah 
Admin.  R.  645-301-525.600  and  645- 
301-525.700  that  require  compliance 
with  approved  subsidence  control  plans 
and  public  notice  of  proposed  mining, 
respectively;  removing  existing 
provisions  for  surveys  of  renewable 
resource  lands  at  Utah  Admin.  R.  645- 
301-724.600;  adding  a  provision  at  Utah 
Admin.  R.  645-301-728.350  for  finding 
whether  undergrotmd  coal  mining  and 
reclamation  activities  might 
contaminate,  diminish  or  interrupt 
State-appropriated  water,  and  adding  a 
requirement  at  Utah  Admin.  R.  645— 
301-731.530  for  replacing  State- 
appropriated  water  supplies  that  are 
contaminated,  diminished,  or 
interrupted  by  imdergroimd  coal  mining 
activities. 

We  announced  receipt  of  the 
proposed  amendment  in  the  April  8, 
1998,  Federal  Register  (63  FR  17138; 
administrative  record  No.  UT-1108), 
provided  an  opportunity  for  a  public 
hearing  or  meeting,  and  invited  public 
comment  on  its  adequacy.  We  did  not 
hold  a  public  hearing  or  meeting 
because  nobody  requested  either  one. 
The  public  comment  period  ended  on 
May  8, 1998. 

Dtiring  our  review  of  the  amendment, 
we  identified  concerns  relating  to  the 
provisions  for  pre-subsidence  siuveys  at 
Utah  Admin.  R.  645-301-525.130  and 
for  the  content  of  subsistence  control 
plans  at  Utah  Admin.  R.  645-301- 
525.490.  We  also  asked  Utah  to  provide 
additional  clarification  on:  The  scope  of 
the  terms  "State-appropriated  water" 
and  the  proposed  definition  of  "State- 
appropriated  water  supply"  as  used  in 
the  amendment;  the  scope  of  water 
replacement  with  respect  to 
"developed"  water  supplies;  and 
clarification  of  Utah's  proposed 
definition  of  the  term  "replacement  of 
water  supply."  We  notified  Utah  of  our 
concerns  and  the  need  for  additional 
clarification  by  letter  dated  October  1, 
1998  (administrative  record  No.  UT- 
1125).  Utah  responded  in  a  letter  dated 
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October  31,  2000  (administrative  record 
No.  1145). 

Utah  now  proposes  two  specific 
changes  in  its  amendment.  First,  it 
proposes  to  change  Utah  Admin.  R. 
645-301-525.130  to  cross-reference 
Utah  Admin.  R.  R645-301-525.543. 
That  referenced  nde  specifically  states 
that  there  will  be  no  presumption  that 
subsidence  caused  damage  to  structures 
if  the  owners  deny  applicants  access  to 
perform  pre-subsidence  siuveys. 
Second,  at  Utah  Admin-  R.  645-301- 
525.490,  the  State  proposes  to  add 
references  to  Utah  Admin.  R.  645-301- 
525.200,  -525.500,  and  -525.600.  Those 
rules  cover  the  range  of  information 
Utah  requires  to  be  included  ini 
subsidence  control  plans  to  demonstrate 
that  an  operation  will  be  conducted  in 
accordance  with  all  applicable 
provisions  for  subsidence  control. 

Utah's  response  also  provided 
additional  explanation  of  the  scope  of 
the  term  "State-appropriated  water"  and 
the  definition  of  "State-appropriated 
water  supply,"  the  scope  of  water 
replacement  under  its  proposed  rules 
with  respect  to  "developed"  water 
supplies,  and  its  proposed  definition  of 
the  term  "replacement  of  water  supply." 

in.  Public  Comment  Procedures 

Written  Comments 

Send  your  written  comments  to  OSM 
at  the  address  given  above.  Your  written 
comments  should  be  specific,  pertain 
only  to  the  issues  proposed  in  this 
rulemaking,  and  include  explanations  in 
support  of  yoiu'  recommendations.  In 
the  final  rulemaking,  we  will  not 
necessarily  consider  or  include  in  the 
administrative  record  any  comments 
received  after  the  time  indicated  under 
DATES  or  at  locations  other  than  the 
Denver  Field  Division. 

Electronic  Comments 

Please  submit  Internet  comments  as 
an  ASCn  file  and  do  not  use  special 
characters  or  any  form  of  encryption. 
Please  also  include  "Attn:  SPATS  No. 
UT-037-FOR"  and  your  name  and 
return  address  in  your  Internet  message. 
If  you  do  not  receive  a  confirmation  that 
we  have  received  yoiur  Internet  message, 
contact  the  Denver  Field  Division  at 
telephone  niunber  (303)  844-1400, 
extension  1424. 

Availability  of  Comments 

I  We  wrill  make  comments,  including 
names  and  addresses  of  respondents, 
available  for  public  review  during 
normal  business  hours.  We  will  not 
consider  anonymous  comments.  If 
individual  respondents  request 
confidentiality,  we  will  honor  their 


request  to  the  extent  allowable  by  law. 
Individual  respondents  who  wish  to 
withhold  their  name  or  address  £rom 
public  review,  except  for  the  city  or 
town,  must  state  this  prominently  at  the 
beginning  of  their  comments.  We  will 
make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  review  in  their  entirety. 

IV.  Procedural  Determinations 

Executive  Order  12630— Takings 

This  rule  does  not  have  takings 
implications.  This  determination  is 
based  on  the  analysis  performed  for  the 
counterpart  Federal  regidations. 

Executive  Order  12866— Regulatory 
Planning  and  Review 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866. 

Executive  Order  12988 — Civil  Justice 
Reform 

The  Department  of  the  Interior 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
determined  that,  to  the  extent  allowable 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  the  Federal 
regulations  at  30  CFR  730.11,  732.15, 
and  732.17(h)(10),  decisions  on 
proposed  State  regulatory  programs  and 
program  amendments  submitted  by  the 
States  must  be  based  solely  on  a 
determination  of  whether  the  submittal 
is  consistent  with  SMCRA  and  its 
implementing  Federal  regulations  and 
whether  the  other  requirements  of  30 
CFR  parts  730.  731,  and  732  have  been 
met. 

Executive  Order  13132 — Federalism 

This  rule  does  not  have  Federalism 
implications.  SMCRA  delineates  the 
roles  of  the  Federal  and  State 
governments  vtrith  regard  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  the 
piuposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  from  the  adverse 
effects  of  siuface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  State  laws 
regulating  siu^ace  coal  inining  and 
reclamation  operations  be  "in 


accordance  with"  the  requirements  of 
SMCRA.  Section  503(a)(7)  requires  that 
State  programs  contain  rules  and 
regidations  "consistent  with" 
regulations  issued  by  the  Secretary 
pursuant  to  SMCRA 

National  Environmental  Policy  Act 

Section  702(d)  of  SMCRA  (30  U.S.C. 
1292(d))  provides  that  a  decision  on  a 
proposed  State  regulatory  program 
provision  does  not  constitute  a  major 
Federal  action  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)).  A  determination  has  been 
made  that  such  decisions  are 
categorically  excluded  from  the  NEPA 
process  (516  DM  8.4.A). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507ef  seg.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
that  is  the  subject  of  this  rule  is  based 
on  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  where  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule:  (a)  Does  not  have  an  annual 
effect  on  the  economy  of  $100  million; 
(b)  will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries,  geographic 
regions,  or  Federal,  State  or  local 
governmental  agencies;  and  (c)  does  not 
have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S.  based  enterprises  to  compete 
with  foreign-based  enterprises.  'This 
determination  is  based  on  the  feet  that 
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the  State  submittal  which  is  the  subject 
of  this  rule  is  based  on  counterpart 
Federal  regiilations  for  which  an 
analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  was  not  considered  a  major 
nue. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  SubjedB  in  30  CFR  Part  944 

Intergovernmental  relations,  Surface 
mining.  Underground  mining. 

Dated:  lanuary  12,  2001. 
Brant  Wahkpdat. 

Regional  Director,  Western  Regional 
Coordinating  Center. 

[PR  Doc.  01-4113  Filed  2-16-01;  8:45  am] 
I  cooe  4310-as-ii 


POSTAL  SERVICE 

39CFRPart111 

Prapsrallon  CtiMiQssfor  SscurinQ 
t  of  ItaN 


AGENCY:  Postal  Service. 
ACTION:  Proposed  rule. 


summary:  The  Postal  Service  is 
proposing  to  amend  the  packaging 
standards  in  Domestic  Mail  Manual 
(DMM)  M020  to  help  ensure  that 
packages  maintain  their  integrity  during 
transportation  and  postal  processing. 
DMM  M020  will  prescribe  general 
standards  for  preparing  and  securing  all 
packages  and  will  incorporate  standards 
that  pertain  individually  to  packages  on 
pallets,  packages  in  sacks,  and  packages 
in  trays. 

DATES:  Comments  must  be  received  on 
or  before  March  22.  2001. 
ADDRESSES:  Mail  or  deliver  written 
conunents  to  the  Manager,  Operational 
Requirements,  United  States  Postal 
Service,  475  L'Enfant  Plaza  SW.,  Room 
7301,  Washington,  DC  20260-7031. 
Copies  of  all  written  comments 
(available  for  $0.15  per  copy  per  page) 
will  be  available  for  inspection  and 
photocopying  between  9  a.m.  and  4 
p.m..  Monday  through  Friday,  at  the 
following  address:  Library,  United 
States  Postal  Service.  475  L'Enfant  Plaza 
SW,  Room  11800,  Washington.  DC 
20260-1540.  Copies  of  comments  may 
also  be  requested  via  fax  or  e-mail. 
RM  FURTHER  INFORMATK>N  CONTACT: 
Cheryl  Beller,  202-26S-5166, 
cheUerlAe-mail.usps.gov. 
SUPPITMBITARY  MFORMATKNH:  Many 
packages  of  Periodicals  and  Standard 


Mail  tendered  to  the  Postal  Service  on 
pallets  or  in  sacks  do  not  maintain  their 
integrity  during  transportation  to  postal 
facilities  and  during  postal  processing. 
The  Postal  Service  must  redirect  the 
resulting  loose  packages  or  broken 
packages  (individual  pieces)  to  higher- 
cost  operations.  If  packages  lose  their 
integrity  while  being  processed  on  small 
parcel  and  bundle  sorters  (SPBSs),  the 
result  can  be  machine  slowdowns  and 
stoppages  as  well  as  postal  employees 
manually  processing  these  packages. 
The  increased  costs  of  labor  to  process 
loose  or  broken  packages  is  reflected  in 
higher  rates  paid  by  mailers.  In  addition 
to  rate  implications,  package  breakage 
also  damages  mailpieces  and  has  a 
negative  impact  on  service,  results  that 
the  mailing  industry  and  the  Postal 
Service  would  like  to  avoid. 

Data  collected  by  the  Mailers' 
Technical  Advisory  Committee  (MTAC) 
Package  Integrity  Work  Group, 
comprising  Postal  Service  and  mailing 
industry  representatives,  revealed  that, 
during  the  first  handling,  packages  of 
Periodicals  and  Standard  Mail  in  sacks 
break  at  a  much  greater  rate  than 
packages  on  pallets.  This  data  also 
disclosed  that  packages  of  pieces  with 
glossy  (coated)  cover  stock  break  at 
higher  rates  than  packages  of  pieces 
with  covers  of  uncoated  stock.  An 
analysis  of  the  data  indicates  that 
additional  standards  are  necessary  to 
improve  the  integrity  of  Periodic^s  and 
Standard  Mail  packages  prepared  in 
sacks  and  that  some  current  standards 
for  packages  in  sacks  and  on  pallets  also 
require  clarification  to  improve 
packaging  in  general.  Currently,  with 
the  exception  of  Standard  Mail  and 
Package  Services  Mail  placed  on  bulk 
mail  center  (BMC)  pallets,  DMM  M020 
does  not  differentiate  between 
packaging  standards  for  mail  placed  on 
pallets  and  mail  placed  in  sacks.  Unlike 
palletized  packages,  which  have 
maximum  weight  limits  prescribed  in 
DMM  M045,  ihere  are  no  existing 
standards  for  Periodicals  and  Standard 
Mail  that  limit  the  size  or  weight  of 
packages  in  sacks.  ConsequenUy, 
mailers  of  Periodicals  and  Standard 
Mail  may  prepare  packages  that  weigh 
more  than  20  pounds  and  are,  as  a 
result,  incompatible  with  processing  on 
SPBSs.  Heavier  packages  are  also 
subject  to  more  breakage  if  not  properly 
seciued.  This  is  particularly  true  of 
sacked  mail  due  to  the  additional 
handling  it  receives  compared  with 
palletized  mail.  Under  the  proposed 
rules,  DMM  M020  prescribes  general 
standards  for  preparing  and  securing 
packages  of  all  classes  of  mail  and 
revises  and  incorporates  standards  that 


pertain  individually  to  packages  on 
pallets  and  packages  in  sacks. 

Proposed  new  standards  limit  the 
weight  of  sacked  packages  of  Periodicals 
and  Standard  Mail  to  a  maximimi  of  20 
pounds  and  the  height  of  these  packages 
to  a  maximum  of  8  inches  for  pieces  of 
uncoated  stock  and  to  maximums 
ranging  bom  3  inches  to  6  inches, 
depending  on  the  securing  method,  for 
pieces  with  coated  cover  stock.  As 
information,  new  mail  preparation 
standards  for  Bound  Printed  Matter  flats 
implemented  January  7,  2001,  limit  the 
weight  of  packages  in  sacks  and  on 
pallets  to  20  pounds,  except  that 
packages  placed  in  5-digit  sacks  or  on  5- 
digit/scheme  pallets  may  weigh  up  to  40 
pounds.  It  is  also  proposed  that  the 
standards  for  all  classes  be  amended  to 
clarify  when  pieces  should  be  counter- 
stacked  to  create  packages  of  uniform 
thickness  and  to  provide  more  emphasis 
on  the  standard  that  requires  packages 
over  1  inch  high  to  be  seeing  with  at 
least  two  bands  or  shrinkwrap. 

It  is  also  proposed  that  the  current 
requirement  to  secure  double-banded 
packages  of  all  classes  of  mail  first 
around  the  length  and  then  around  the 
girth  be  revised  to  eliminate  a  required 
banding  sequence.  Automated 
production  lines  in  large  printing  plants 
are  not  designed  to  secure  packages 
around  the  length  first,  and  exceptions 
to  the  ciurent  standard  must  continually 
be  granted  to  address  this  issue. 
Magazines  and  flyers  are  typically 
boimd  with  stitches  or  glue  and  then 
stacked  for  packaging  in  accordance 
with  the  applicable  presort,  generally  in 
groups  ranging  bom  6  to  100  pieces. 
The  stack  is  ejected  and  travels  directly 
into  a  bander  that  secures  the  girth  first, 
and  then  the  length  if  a  second  band  is 
required.  If  the  first  band  was  placed 
around  the  length  of  the  stack,  the  stack 
would  not  be  held  securely  enough  to 
allow  the  second  band  to  go  aroimd  the 
girth  because  the  backbone  or  spine  is 
thicker  than  the  face  or  side  cut  (length). 
This  thickness  variation  would  cause 
the  bundle  to  Ml  apart,  also  affecting 
transport  into  another  securing 
operation  such  as  shrinkwrapping. 

Data  Coilection  To  Determine  Package 
Breakage  Rates  for  Live  Mail 

The  Postal  Service  and  the  mailing 
industry  have  been  working  together  to 
better  understand  the  implications  of 
package  breakage  and  to  identify 
opportunities  to  quantify  and  improve 
the  current  situation.  In  October  and 
November  1999,  the  MTAC  Package 
Integrity  Work  Group  collected  and 
analyzed  data  regarding  the  condition  of 
packages  of  nonletter-size  Periodicals 
and  Standard  Mail  flats  at  the  locations 
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within  processing  facilities  (e.g.,  SPBS 
feed  belts)  where  they  were  initially 
unloaded  by  the  Postal  Service  from 
mailer-prepared  sacks  and  pallets.  This 
data  was  collected  at  four  Postal  Service 
processing  and  distribution  centers 
(P«dDCs)  and  two  BMCs. 

Data  collected  for  this  live  mail  shows 
that  of  a  total  of  78.511  packages  on 
pallets  that  were  observed,  832 
packages,  or  1.1  percent,  were  broken 
when  first  unloaded  from  the  mailer- 
prepared  pallets  by  the  Postal  Service. 
For  mail  in  sacks,  of  a  total  of  11.826 
packages  that  were  observed,  2,074 
packages,  or  17.5  percent,  were  broken 
when  the  sacks  were  emptied.  Broken 
packages  were  identified  as  those  with 
a  total  loss  of  integrity  resulting  in  one 
or  more  pieces  loose  or  missing.  Various 
characteristics  concerning  the  packages 
and  the  mailpieces  were  recorded  to 
identify  key  factors  affecting  package 
integrity.  For  all  mail  in  sacks,  the 
breakage  rates  were  statistically  very 
close,  ranging  from  16.7  to  19.8  percent, 
when  packages  were  seciued  with  two 
rubber  bands,  two  plastic  straps,  or  two 
strings  (twine).  Shrinkwrapped 
packages  broke  at  a  rate  of  13.3  percent 
while  packages  secured  with 
shrinkwrap  plus  one  strap  broke  at  the 
lowest  rate  of  9.5  percent. 

The  data  shows  that  coated  paper 
stock  leads  to  significantly  greater 
package  breakage  than  uncoated  stock. 
Coated  paper  is  the  slick,  shiny  paper 
usually  associated  with  magazines  and 
catalogs  while  imcoated  stock  is  often 
associated  with  newspapers  and 
enveloped  mail.  For  packages  in  sacks, 
the  breakage  rate  for  mailpieces  with 
covers  of  coated  paper  stock  was  23.6 
percent  compared  with  a  breakage  rate 
of  11.6  percent  for  mailpieces  of 
uncoated  stock.  For  pieces  of  coated 
paper  stock,  shrinkwrap  plus  one  strap 
proved  to  be  the  most  effective 
packaging  method.  Shrinkwrap  alone 
was  the  second  most  effective  packaging 
method,  followed  by  double  banding 
with  rubber  bands,  string  (twine),  or 
plastic  straps.  All  methods  of  double 
banding  caused  packages  to  break  at 
about  the  same  rate.  However,  as 
package  height  increases,  the  breakage 
rate  for  shrinkwrapped  packages 
increases  at  a  greater  rate  than  the 
breakage  rate  for  packages  secured  with 
two  plastic  straps.  As  a  bundle  increases 
in  height,  it  often  becomes  more  rigid 
and  two  plastic  straps  are  likely  to 
maintain  package  integrity  more 
effectively.  Packages  secured  with 
shrinkwrap  of  insufficient  strength  or 
durability  are  less  likely  to  retain  their 
integrity,  as  the  packages  become  taller 
(and  consequently  heavier),  particularly 
when  those  packages  are  placed  in 


sacks.  Mail  in  sacks  is  subject  to 
additional  processing  steps  before  the 
contents  are  distributed  by  the  Postal 
Service' (e.g.,  sacks  bedloaded  on  trucks 
or  dumped  on  sack  sorting  equipment) 
when  compared  to  mail  prepared  on 
pallets. 

The  data  collected  diiring  the  live 
mail  tests  in  October  and  November 
1999  are  contained  in  USPS-LR-1-297 
filed  in  conjimction  with  R2000-1. 

Results  of  Controlled  Package  Integrity 
Test  To  Determine  Key  Drivers  of 
Package  Breakage 

On  the  basis  of  results  of  the  live  mail 
tests,  the  MTAC  Package  Integrity  Work 
Group  concluded  that  the  most 
significant  reductions  in  package 
breakage  could  be  achieved  in  the  near 
future  by  improving  the  integrity  of 
packages  currently  prepared  in  sacks, 
particularly  for  packages  of  mailpieces 
with  covers  of  coated  stock.  These 
changes  supplement  other  efforts, 
described  later  in  this  notice,  that  are 
underway  to  move  mail  out  of  sacks  and 
onto  pallets,  when  possible. 
Accordingly,  a  controlled  test  of  mail 
prepared  in  sacks  was  conducted  in 
August  2000.  A  variety  of  packaging 
methods  and  mailpiece  types,  both 
coated  and  uncoated,  were  tested  with 
test  packages  ranging  in  height  from 
imder  1  inch  up  to  approximately  8 
inches.  These  pieces  were 
representative  of  the  Periodicals  and 
Standard  Mail  mailstreams.  The 
following  mailpiece  types  and  securing 
methods  were  tested: 

•  Unbound,  uncoated  half-fold 
newspapers  secured  with  plastic  straps 
and  with  string  (twine). 

•  Quarter-fold  newsprint 
advertisements  secured  with  plastic 
straps  and  with  string  (twine). 

•  DVDs  prepared  in  padded  plastic 
containers  measuring  approximately  7V2 
inches  by  S^/s  inches  by  Vs  inch  and 
secured  with  plastic  straps  and  with 
rubber  bands. 

•  9-inch  by  12-inch  enveloped  pieces 
secured  with  plastic  8trap(s).  vnth 
rubber  bands,  and  with  string. 

•  Individually  polywrapped 
magazines  secured  with  plastic  straps. 

•  Saddle-stitched  magazines  with 
coated  cover  stock  secured  with 
shrinlrwrap,  with  plastic  straps,  with 
string,  and  with  rubber  bands. 

•  Perfect  bound  magazines  with 
coated  cover  stock  secured  with  plastic 
straps,'  with  rubber  bands,  and  with 
shrinkwrap. 

Sacks  containing  the  test  pieces  were 
deposited  at  the  Cincinnati  BMC, 
processed  through  the  sack  sorter,  and 
transported  to  the  Philadelphia  BMC, 
where  they  were  processed  through  that 


facility's  sack  sorter  before  being 
unloaded  to  collect  information  about 
the  condition  of  the  packages.  This  was 
consistent  with  the  transportation  and 
processing  of  sacked  mail  that  is  entered 
at  an  origin  facility  for  delivery  to 
addresses  outside  of  the  mailer's  local 
BMC  service  area.  A  small  number  of 
sacks  were  deposited  at  the 
Philadelphia  BMC  and  were  not 
processed  through  any  sack  sorter  before 
being  unloaded  for  examination  of  their 
contents. 

Results  from  the  controlled  test  show 
that  the  average  breakage  rate  for 
packages  of  unbound,  uncoated 
newspapers/newsprint  advertisements 
and  individually  polywrapped  pieces 
combined  was  approximately  3  percent 
while  the  average  breakage  rate  for 
pieces  with  coated  cover  stock  was 
approximately  55  percent.  For  the 
pieces  with  coated  cover  stock,  the 
breakage  rate  increased  significantly  as 
the  height  of  the  packages  increased.  For 
pieces  with  coated  cover  stock,  packages 
over  3  inches  high  (4  inches  to  6  inches) 
broke  apart  at  rates  ranging  from  42  to 
100  percent  depending  on  the  package 
height  and  securing  method.  The  taller 
packages  that  were  secured  with  two 
plastic  straps  had  the  lowest  breakage 
rates.  Packages  secured  with  shrinkwrap 
plus  one  strap  had  lower  breakage  rates 
than  packages  secured  with  only 
shrinkwrap.  These  data  are  consistent 
witb^e  data  collected  in  October  and 
November  1999  for  the  live  mail  test 
which  showed  that  double  plastic  bands 
or  shrinkwrap  plus  one  band  are 
generally  more  effective  for  securing 
taller  packages.  It  should  be  noted  that 
various  formulations  of  shrinkwrap 
were  used  to  seoire  mail  in  the 
controlled  test  and  the  shrinkwrap 
ranged  in  thickness  from  1  to  1.5  mil. 

Tne  breakage  rate  for  the  9  inch  x  12 
inch  enveloped  mailpieces  of  uncoated 
paper  stock  was  approximately  58 
percent.  The  breakage  rate  for  these 
pieces,  which  were  of  irregular 
thickness  due  to  an  insert  enclosed  in 
the  center  of  each  piece,  also  increased 
significantly  as  the  height  of  the 
packages  increased.  This  occurred 
because  the  packages  were  thicker  in  the 
center  (football-shaped)  and  the  straps, 
if  they  moved  off  the  thicker  package 
center  during  transportation  or 
processing,  would  tend  to  fall  off  the 
thinner  edges  creating  loose  or  broken 
packages. 

Analysis  of  Data  and  Proposed 
Standards 

Analysis  of  the  data  gathered  bom  the 
controlled  test  described  above 
indicates  that  increasing  package  height 
results  in  greater  breakage  rates,  with 
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breakage  increasing  by  approximately 
14  percentage  points  for  each  additional 
inch  of  package  height.  This  results  in 
a  very  high  breakage  rate  for  packages  4 
inches  and  taller.  On  average,  the 
breakage  rate  for  shrinkwrapped 
packages  was  15  percent  higher  than  for 
packages  secured  with  two  plastic 
straps.  Also,  by  adding  a  single  plastic 
strap  to  shrinkwrapped  packages,  the 
breakage  rate  for  shrinkwrapped 
packages  was  reduced  by  25  percent. 

As  a  result,  the  MTAC  Package 
Integrity  Work  Group  has  identified 
preparation  changes  that  will  improve 
package  integrity  and  reduce  the  percent 
of  packages  that  break.  This  reduction  in 
breakage  will  reduce  processing  costs. 
The  proposed  changes  contained  in  this 
Federal  Register  notice  have  been 
drafted  based  on  the  data  collected 
during  the  live  mail  and  controlled 
tests.  The  specific  proposed  changes  are 
described  in  detail  below. 

The  key  focus  of  the  proposed 
changes  is  to  significantly  reduce 
package  breakage  for  mailpieces  with 
covers  of  coated  stock  that  are  prepared 
in  sacks,  identified  as  a  key  contributor 
to  the  package  integrity  problem.  The 
proposed  standards  requiring  smaller 
packages  for  some  sacked  mail  may 
residt  in  a  greater  number  of  packages 
in  sacks  for  mail  found  to  currently  have 
exceptionally  high  breakage  rates. 
However,  any  costs  for  handling 
additional  smaller  packages  will  be  - 
greatly  outweighed  by  modeled  savings 
that  will  result  from  avoiding  additional 
package  handlings,  recovery  costs,  and 
single-piece  handlings  that  are  incurred 
when  these  packages  break  prematurely. 
The  proposed  revisions  to  the  DMM,  in 
conjunction  with  other  Postal  Service/ 
Industry  initiatives,  are  intended  to  and 
expected  to  improve  package  integrity 
in  general  for  mail  both  in  sacks  and  on 
pallets. 

It  is  important  to  note  that 
representatives  of  many  Periodicals  and 
Standard  Mail  associations,  serving 
large  and  small  volume  mailers,  have 
been  involved  in  all  aspects  of  test 
design,  data  collection  and  analysis,  and 
development  of  recommendations  to 
improve  package  integrity.  These 
mailers  produce  a  wide  variety  of  flat- 
size  mailpieces  (and  irregulars  for 
Periodicals)  using  all  currently 
permitted  package  seciuing  methods. 

Additional  Efforts  To  Reduce  Package 
Breakage  and  Associated  Costs 

Amending  and  revising  the  DMM 
packaging  standards  to  improve  mailer 
preparation,  as  proposed  in  this  notice, 
is  one  of  several  efforts  underway  to 
reduce  costs  associated  with  processing 
packages  of  Periodicals  non-letters  and 


Standard  Mail  flats.  Based  on  analyses 
of  the  test  data  described  above  and  on 
other  studies  and  discussious  between 
the  Postal  Service  and  Periodicals 
industry  representatives,  it  was 
determined  that  other  steps,  in  addition 
to  improvements  in  packaging  by 
mailers,  could  help  reduce  Postal 
Service  handling  costs  that  relate  to 
package  breakage.  These  steps  include 
working  with  mailers  to  move  mail  from 
sacks  to  pallets,  improving  package- 
sorting  methods  related  to  SPBS  feed 
systems,  improving  Postal  Service 
recovery  methods  for  broken  or 
damaged  packages  of  flats,  and  working 
with  mailers  to  develop  a  process 
enabling  customers  to  prepare  flat-size 
mail  in  a  manner  that  supports 
processing  on  flat-sorting  machines. 

Many  mailers  have  indicated  that, 
until  recently,  they  were  not  aware  of 
the  package  breakage  problem  at  Postal 
Service  facilities.  In  response,  and  at  the 
recommendation  of  the  MTAC  Package 
Integrity  Work  Group,  the  Postal  Service 
established  the  MTAC  Feedback 
Mechanism  Work  Group  to  develop 
effective  methods  to  provide  mailers 
with  information  about  mail  that  is  not 
properly  prepared  and  that  is  adding 
costs  to  processing  operations.  The 
expectation  is  that  when  mailers  receive 
feedback  about  specific  package 
integrity  problems,  they  will  take 
appropriate  steps  to  improve  their 
packaging  methods. 

The  MTAC  Package  Integrity  Work 
Group  also  developed  a  video,  produced 
and  disseminated  by  the  Postal  Service, 
to  raise  mailer  awareness  of  the  impact 
of  poor  package  integrity.  Copies  are 
available  to  mailers  and  have  been 
shown  at  Postal  Customer  Coimcil  (PCC) 
meetings,  focus  groups,  and  Postal 
Forums.  The  video  has  also  been  used 
as  a  training  tool  by  mailers  to  raise  the 
awareness  of  their  employees  to  the 
importance  of  package  integrity  and  to 
focus  on  improving  packaging. 
Additional  videos  are  being  developed 
to  focvis  on  best  practices  in  packaging 
for  small  volume  and  large  volume 
mailers. 

Other  efforts  are  underway  by  the 
mailing  industry,  particularly  large 
printers,  to  analyze  how  changing 
presort  parameters  affects 
containerization  in  order  to  move  mail 
out  of  sacks,  where  it  is  more  vulnerable 
to  package  breakage  and  less  likely  to  be 
drop  shipped,  by  optimizing 
palletization. 

The  Postal  Service  has  made  several 
modifications  to  SPBS  feed  systems  to 
reduce  package  breakage  when 
containers  are  unloaded  and  when  the 
packages  are  transported  on  belts  to 
keying  stations.  Broken  package 


recovery  methods  have  also  been 
modified  to  reduce  costs. 

F*rojected  lower  Postal  Service  mail 
processing  costs,  due  to  reduced 
package  breakage,  were  incorporated 
into  the  rates  resulting  from  the  R2000- 
1  rate  case.  These  savings  were  based, 
in  part,  on  anticipated  improvements  in 
the  preparation  of  packages  of 
Periodicals  non-letter-size  mail  and 
Standard  Mail  flats  resulting  from  the 
activities  of  the  MTAC  Package  Integrity 
Work  Group  and  other  related  efforts 
that  are  currently  imderway.  The 
following  proposed  DMM  changes  are 
attributable  to  those  activities.  The 
Postal  Service  is  proposing  to 
implement  these  revisions  to  the  ciurent 
mail  preparation  standards  effective 
June  1,  2001. 

Although  exempt  itom  the  notice  and 
comment  requirements  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553(b),  (c))  regarding  proposed 
rulemaking  by  39  U.S.C.  410(a),  the 
Postal  Service  invites  comments  on  the 
following  proposed  revisions  of  the 
DMM,  incorporated  by  reference  in  the 
Code  of  Federal  Regulations.  See  39  CFR 
part  111. 

List  of  Subjects  in  39  CFR  Part  111 

Administrative  practice  and 
procedure,  Postal  Service. 

PART  111— {AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a);  39  U.S.C.  101, 
401,  403.  404,  414,  3001—3011,  3201—3219, 
3403—3406,  3621,  3626,  5001. 

2.  Revise  the  following  sections  of  the 
DMM  as  set  forth  below: 

M    MAIL  PREPARATION  AND 
SORTATION 


M020    Packages 


1.0  BASIC  STANDARDS 

[Amend  1.1  by  replacing  the  reference  to 
1.6  with  1.2  to  read  as  follows:] 

1.1  Facing 

Except  as  noted  in  1.2,  all  pieces  in 
a  package  must  be  "faced"  (i.e., 
arranged  with  the  addresses  in  the  same 
read  direction),  with  an  address  visible 
on  the  top  piece. 
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[Amend  the  heading  of  1 .2  and  revise 
the  text  to  require  counter-stacking  of 
pieces  of  irregular  thickness,  when 
appropriate,  to  create  packages  of 
uniform  thickness  to  read  as  follows:] 

1.2    Counter-Stacking — Sacked  and 
Palletized  Mail 

Packages  of  fla^  and  other  pieces  of 
nonimiform  thickness  must  be  prepared 
by  coimter-stacking  if  counter-stacking 
will  create  packages  of  more  uniform 
thickness.  Coimter-stacking  is 
appropriate  for  saddle-stitched 
mailpieces  and  pieces  where  one  edge  is 
thicker  than  other  edges  or  one  comer 
is  thicker  than  other  comers.  When 
coimter-stacking,  pieces  must  all  have 
the  addresses  facing  up  and  be  divided 
into  no  more  than  four  approximately 
equal  groups  with  each  group  rotated 
180  degrees  from  the  preceding  and/or 
succeeding  group(s).  When  pieces  are 
nonuniform  in  thickness  because  they 
are  thicker  in  the  center  instead  of  along 
an  edge  or  comer,  counter-stacking  will 
generally  not  result  in  a  package  of 
uniform  thickness  (e.g.,  a  football- 
shaped  package  would  be  created). 
Instead  of  coimter-stacking  such  pieces, 
limit  the  height/thickness  of  the  package 
to  from  3  to  6  inches  to  ensure  the 
package  will  stay  together  during 
normal  transit  and  handling. 
***** 

[Redesignate  1.4,1.5,  and  1.6  as  1.5,  1.6, 
and  1 . 7,  respectively,  and  add  new  1 .4 
to  read  as  follows:] 

1.4    Securing  Packages — General 

Package  preparation  is  subject  to  the 
following  requirements: 

a.  Packages  must  be  able  to  withstand 
normal  transit  and  handling  without 
breakage  or  injury  to  Postal  Service 
employees. 

b.  Packages  must  be  secured  with 
banding,  shrinkwrap,  or  shrinkwrap 
plus  one  or  more  bands.  Banding 
includes  plastic  bands,  rubber  bands, 
twine/string,  or  similar  material.  Use  of 
wire  or  metal  banding  is  not  permitted. 

j  c.  Where  permitted  by  standard,  when 
one  band  is  used,  it  must  be  placed 
tightly  around  the  girth  (narrow 
dimension). 

d.  Except  under  1.5  and  2. If,  packages 
over  1  inch  thick  must  be  secured  with 
at  least  2  bands  or  with  shrinkwrap. 
When  double  banding  is  used  to  secure 
packages,  it  must  encircle  the  length 
and  girth  of  the  package  at  least  once. 
Additional  bands  may  be  used  if  none 
lies  within  1  inch  of  any  package  edge. 

e.  Banding  tension  must  be  sufficient 
to  the  point  that  the  bands  tighten  and 
depress  the  edges  of  the  package  so 
)ieces  will  not  slip  out  of  the  banding 


during  transit  and  processing.  Loose 
banding  is  not  allowed. 

f.  When  twine/string  is  used  to  band 
packages,  the  knot(s)  must  be  secure  so 
the  banding  does  not  come  loose  during 
transit  and  processing. 

[Amend  the  heading  of  redesignated  1.5, 
add  new  1 .5a,  and  redesignate  the 
current  content  of  redesignated  1.5  as 
1 .5b  to  read  as  follows:] 

1.5  Packages  on  Pallets 

In  addition  to  1.1  through  1.4, 
packages  on  pallets  must  meet  the 
following  standards: 

a.  Except  as  noted  in  1.5b,  packages 
up  to  1  inch  in  height  (thickness)  must 
be  secured  with  appropriate  banding, 
placed  at  least  once  around  the  girth,  or 
with  shrinkwrap.  Packages  over  1  inch 
in  height  must  be  secured  with  at  least 
two  bands  (plastic  bands,  rubber  bands, 
twine/string,  or  similar  material),  one 
around  the  length  and  one  around  the 
girth,  with  shrinkwrap,  or  with 
shrinkwrap  plus  one  or  two  bands. 

b.  Packages  may  be  secured  with 
heavy-gauge  shrinkwrap  over  plastic 
banding,  only  shrinkwrap,  or  only 
banding  material  if  they  can  stay 
together  during  normal  processing. 
Except  for  packages  of  individually 
polywrapped  pieces,  packages  on  BMC 
pallets  must  be  shrinkwrapped  and 
machinable  on  BMC  parcel  sorters. 
Packages  and  bundles  of  individually 
polywrapped  pieces  may  be  secured 
with  banding  material  only. 
Machinability  is  determined  by  the 
Postal  Service,  ff  used,  banding  material 
must  be  applied  at  least  once  around  the 
length  and  once  around  the  girth;  wire 
and  metal  strapping  are  prohibited. 

[Revise  the  first  sentence  of 
redesignated  1.6  to  indicate  that 
packages  of  Bound  Printed  Matter  must 
also  meet  the  applicable  maximum 
package  size  standards  in  M045  and 
M722  to  read  as  follows.  No  other 
changes  to  text.] 

1.6  Package  Size — Bound  Printed 
Matter 

Each  "logical"  package  (the  total 
group  of  pieces  for  a  package 
destination)  of  Bound  Printed  Matter 
must  meet  the  applicable  minimum  and 
maximum  package  size  standards 
prescribed  in  M045  or  M722.  *  *  * 
***** 

[Redesignate  former  1.7  as  1.9  and  add 
new  1.8  to  read  as  follows:] 

1.8    Packages  in  Sacks — Periodicals 
and  Standard  Mail 

Periodicals  and  Standard  Mail 
prepared  in  sacks  must  be  secured  in 
packages  as  follows: 


a.  The  maximum  weight  for  all 
packages  is  20  pounds. 

b.  Packages  must  be  able  to  withstand 
normal  transit  and  handling  without 
breakage  or  injury  to  Postal  Service 
employees. 

c.  Packages  up  to  1  inch  in  height 
(thickness)  must  be  secured  with 
appropriate  banding,  placed  at  least 
once  around  the  girth  (narrow 
dimension),  or  with  shrinkwrap. 
Packages  over  1  inch  in  height  must  be 
secured  with  at  least  two  bands  (plastic 
bands,  rubber  bands,  or  twine/ string), 
one  around  the  length  and  one  around 
the  girth,  with  shrinkwrap,  or  with 
shrinkwrap  plus  one  or  two  bands. 

d.  Packages  of  pieces  with  covers  of 
coated  stock  that  are  not  individually 
enclosed  in  a  mailing  wrapper  {e.g., 
magazines  or  catalogs  with  glossy  covers 
not  individually  enclosed  in  an 
envelope,  paper  wrapper,  or  plastic 
wrapper  (polybag))  are  subject  to  these 
conditions: 

(1)  Except  as  noted  in  d.(2),  packages 
must  not  exceed  3  inches  in  height 
(thickness). 

(2)  Packages  of  such  pieces  secured 
with  shrinkwrap  plus  one  or  two  plastic 
straps,  or  with  at  least  two  plastic 
straps,  one  around  the  length  and  one 
around  the  girth,  must  not  exceed  6 
inches  in  height  (thickness). 

(3)  Packages  may  be  measured  at  the 
lowest  (thinnest)  point  to  determine  the 
package  height  (thickness). 

(4)  A  package  that  exceeds  the 
maximum  prescribed  height  by  less  than 
the  thickness  of  a  single  piece  meets  the 
standard  [e.g.,  if  a  glossy  piece  is  0.625 
(Vs)  of  an  inch  thick,  five  pieces  may  be 
secured  in  a  package  3.125  inches  high). 

e.  Packages  containing  pieces  with 
outer  surfeces  of  uncoated  stock  are 
subject  to  these  conditions: 

(1)  Packages  must  not  exceed  8  inches 
in  height  (thickness). 

(2)  Uncoated  stock  also  includes 
pieces  that  are  individually  enclosed  in 
an  envelope,  paper  wrapper,  or  plastic 
wrapper  (polybag),  as  well  as  pieces 
with  outer  surfaces  composed  of 
material  other  than  paper  (e.g.,  plastic, 
cloth,  fiberboard,  or  metal). 

(3)  It  is  recommended  that  such 
packages  not  exceed  6  inches  in  height 
(thickness). 

(4)  Packages  may  be  measured  at  the 
lowest  (thinnest)  point  to  determine  the 
package  height  (thickness). 

(5)  A  package  that  exceeds  the 
maximum  prescribed  height  by  less  than 
the  thickness  of  a  single  piece  meets  the 
standard  (e.g.,  if  a  piece  with  uncoated 
cover  stock  is  0.75  [Va)  of  an  inch  thick, 
11  pieces  may  be  secured  in  a  package 
8.25  inches  high). 
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[Amend  the  heading  of  redesignated  1.9 
to  read  as  follows.  No  other  changes  to 
text.} 

1.9    Exception  to  Package 
Preparation — Mail  in  Trays 


2.0  ADDITIONAL  STANDARDS- 
FIRST-CLASS  Mtml.  periodicals. 
AND  STANDARD  MAIL,  AND  FLAT- 
SIZE  BOUND  PRINTED  MATTER 

[Amend  2. 1  by  copying  the  content  of 
2.3b  to  new  2.  If  and  revising  the  content 
to  read  as  follows:] 

2.1  Cards  and  Letter>Size  Pieces 

***** 

f.  Packages  up  to  1  inch  thick  must  be 
secured  with  appropriate  banding 
placed  once  around  the  girth  (narrow 
dimension).  Packages  over  1  inch  thick 
must  be  secured  with  at  least  two  bands, 


one  around  the  length  and  one  around 
the  girth. 

[Amend  2.2  by  revising  the  content  to 
read  as  follows:} 

1.Z    Flat-Size  Pieces 

Packages  of  flat-size  pieces  must  be 
seciue  and  stable  subject  to  specific 
weight  limits  in  M045  if  placed  on 
pallets,  specific  weight  and  height  limits 
in  1.8  for  Periodicals  and  Standard  Mail 
placed  in  sacks,  and,  for  Bound  Printed 
Matter  in  sacks,  specific  weight  limits  in 
M720.  Flat-size  pieces  must  be  prepared 
in  packages  except  under  1.9  and,  for 
First-Class  Mail,  under  M820.3.0. 


[Amend  the  heading  of  2.3,  redesignate 
2.3a  as  the  content  of  2.3,  and  delete 
current  2.3b  to  read  as  follows:} 

2.3    Pieces  With  Simplified  Address 

For  mail  prepared  with  a  simplified 
address,  all  pieces  for  the  same  post 
office  must  be  prepared  in  packages  of 
50  when  possible.  If  packages  of  other 
quantities  are  prepared,  the  actual 
number  of  pieces  must  be  shown  on  the 
facing  slip  that  must  be  attached  to 
show  distribution  desired  (e.g.,  rural 
route,  city  route,  post  office  boxholder). 
***** 

An  appropriate  amendment  to  39  CFR 
part  111  to  reflect  these  changes  will  be 
published  if  the  proposal  is  adopted. 

Stanley  F.  Mires, 

Chief  Counsel,  Legislative. 

[FR  Doc.  01-4146  Filed  2-16-01;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

(TM-01-01] 

Notice  of  Meeting  of  the  Natlonah 
Organic  Standards  Board 

agency:  Agricultural  Marketing  Service, 
USDA. 

action:  Notice. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  as 
amended,  the  Agricultiual  Marketing 
Service  (AMS)  annoimces  a  forthcoming 
meeting  of  the  National  Organic 
Standards  Board  (NOSB). 
DATES:  March  6,  2001,  bom  8  a.m.  to 
5:30  p.m.  and  March  7,  2001,  from  8:30 
a.m.  to  5:30  p.m.  (Pacific  Time  each 
day). 

PLACE:  Embassy  Suites  Hotel,  Buena 
Park,  7762  Beach  Boidevard,  Buena 
Park,  CA  90620.  Telephone:  (714)  739- 
5600. 

FOR  FURTHER  INFORMATION  CONTACT: 
Keith  Jones,  Program  Manager,  National 
Organic  Program,  USDA-AMS-TMP- 
NOP,  Room  2945-So.,  Ag  Stop  0268, 
P.O.  Box  96456,  Washington,  DC  20090- 
6456,  Telephone:  (202)  720-3252. 
SUPPLEMENTARY  INFORMATION:  Section 
2119  (7  U.S.C.  6518)  of  the  Organic 
Foods  Production  Act  of  1990  (OFPA), 
as  amended  (7  U.S.C.  Section  6501  et 
seq.)  requires  the  establishment  of  the 
NOSB.  The  purpose  of  the  NOSB  is  to 
make  recommendations  about  whether  a 
substance  should  be  allowed  or 
prohibited  in  organic  production  or 
handling,  to  assist  in  the  development 
of  standards  for  substances  to  be  used  in 
organic  production  and  to  advise  the 
Secretary  on  any  other  aspects  of  the 
implementation  of  OFPA.  The  NOSB 
met  for  the  first  time  in  Washington,  DC, 
in  March  1992  and  currenUy  has  five 
committees  working  on  various  aspects 
of  the  program.  The  committees  are: 


Accreditation,  Crops,  Livestock, 
Materials,  and  Processing. 

In  August  of  1994,  the  NOSB 
provided  its  initial  recommendations  for 
the  National  Organic  Program  (NOP)  to 
the  Secretary  of  Agriculture.  Since  that 
time  the  NOSB  has  submitted  30 
addenda  to  its  recommendations  and 
reviewed  more  than  185  substances  for 
inclusion  on  the  National  List  of 
Allowed  and  Prohibited  Substances. 
The  last  meeting  of  the  NOSB  was  held 
on  November  15-17,  2000,  in 
Washington,  DC. 

The  Department  of  Agriculture 
(USDA)  published  its  final  National 
Organic  Program  regulation  in  the 
Federal  Register  on  December  21,  2000 
(65  FR  80548).  The  rule  becomes 
effective  February  20,  2001. 

Purpose  and  Agenda 

The  principal  purposes  of  this 
meeting  are  to  provide  an  opportunity 
for  the  NOSB  to:  receive  committee 
reports,  receive  an  update  bom.  the 
Aquatic  Task  Force  Working  Group; 
receive  an  update  from  the  USDA/NOP; 
review  materials  for  possible  inclusion 
on  the  National  List  of  Approved  and 
Prohibited  Substances;  and  receive  a 
presentation  from  the  EPA  on  organic 
product  labeling  List  3  inerts.  The 
Livestock  Committee  will  report  on  the 
development  of  guidelines  for  "access  to 
pastiu-e."  The  Processing  Committee 
will  present  a  proposal  on  "commercial 
availabihty"  (with  Crops  Committee 
input).  As  noted  in  the  final  National 
Oiiganic  Program  regulation,  AMS  is 
soliciting  additional  comment 
concerning  the  development  of  criteria 
for  determining  the  commercial 
availability  of  organically  produced 
agricultiu"al  commodities  used  in 
processed  products  labeled  as  organic. 
The  specific  issues  on  which  AMS  is 
soliciting  comment  are  presented  in  the 
final  regulation  (65  FR  80562-80563). 
The  Processing  Committee  will  also 
present  a  proposal  for  restructiuing  the 
National  List.  The  Materials  Committee 
will  review  the  materials  decision 
matrix,  review  materials,  and  develop  a 
policy  for  updating  the  National  List. 
Materials  to  be  reviewed  at  the  meeting 
are  for  Livestock  production: 
Hydroxyquinoline  Sulfate,  and 
Poloxalene;  and  for  Processing: 
L-cysteine,  Calcium  Sulfate, 
Anunonium  Hydroxide, 
Cyclohexlamine,  Diethylaminoethanol, 


Morpholine,  and  Octadecylamine.  For 
further  information  see  http:// 
www.ams.usda.gov/nop.  Copies  of  the 
NOSB  meeting  agenda  can  be  requested 
from  Mrs.  Toni  Strother,  USDA-AMS- 
TMP-NOP,  Room  2510-So.,  Ag  Stop 
0268,  P.O.  Box  96456,  Washington.  DC 
20090-6456;  by  telephone  at  (202)  720- 
3252;  or  by  accessing  the  NOP  website 
at  http://www.ams.usda.gov/nop  on  or 
after  February  16,  2001. 

Type  of  Meeting 

This  meeting  is  open  to  the  public. 
The  NOSB  has  scheduled  time  for 
public  input  on  Tuesday,  March  6, 
2001,  from  8  a.m.  until  9:30  a.m.,  and 
on  Wednesday,  March  7,  2001,  from  4 
p.m.  until  5:30  p.m.  at  the  Embassy 
Suites  Hotel,  Buena  Park.  7762  Beach 
Boulevard,  Buena  Park,  CA  90620. 
Telephone:  (714)  739-5600.  Individuals 
and  organizations  wishing  to  make  an 
oral  presentation  at  the  meeting  should 
forward  their  request  to  Mrs.  Toni 
Strotiier  at  USDA-AMS-TMP-NOP, 
Room  2510-So.,  Ag  Stop  0268,  P.O.  Box 
96456,  Washington,  IK;  20090-6456,  or 
by  FAX  to  (202)  205-7808,  or  by  e-mail 
at  toni.strother2@usda.gov,  by  close  of 
business  March  1,  2001.  While  persons 
wishing  to  make  a  presentation  may 
sign  up  at  the  door,  advance  registration 
will  ensure  a  person  has  the  opportunity 
to  speak  during  the  allotted  time  period 
and  will  help  the  NOSB  to  better 
manage  the  meeting  and  to  accomplish 
its  agenda.  Individuals  or  organizations 
will  be  given  approximately  5  minutes 
to  present  their  views.  All  persons 
making  an  oral  presentation  are 
requested  to  provide  their  comments  in 
writing.  Written  submissions  may 
contain  information  other  than  that 
presented  at  the  oral  presentation. 
Written  comments  may  be  submitted  to 
the  NOSB  at  the  meeting  or  to  Mrs. 
Strother  after  the  meeting  at  the  above 
address. 

Dated:  February  15,  2001. 
Kenneth  C.  Clayton, 

Acting  Administrator,  Agricultural  Marketing 

Service. 

(FR  Doc.  01-4250  Filed  2-15-01;  1:34  pm] 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Martceting  Service 
[Docket  No.  TB-01-01] 

National  Advisory  Commtttae  for 
TotMCCO  Inspection  Services;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  App.) 
announcement  is  made  of  the  following 
committee  meeting: 

Name:  National  Advisory  Committee  for 
Tobacco  Inspection  Services. 

Date;  March  6,  2001. 

Time:  9  a.m. 

Place:  U.S.  Depwutment  of  Agriculture 
(USDA),  Agricultural  Marketing  Service 
(AMS),  300  12th  Street  SW.,  Room  524 
Ckitton  Annex  Building,  Washington,  DC 
20250. 

Purpose:  To  elect  officers,  review  various 
regulations  issued  pursuant  to  the  Tobacco 
Inspection  Act  (7  U.S.C.  511  et  seq.],  and 
discuss  the  level  of  service  (number  of  sets 
of  graders)  AMS  will  provide  for  the  2001- 
2002  tobacco  marketing  season.  The 
Committee  will  recommend  the  desired  level 
of  service  to  be  provided  to  producers  by 
AMS  and  an  appropriate  fee  structure  to  fund 
the  recommended  services  for  the  2001-2002 
selling  season. 

The  meeting  is  open  to  the  public.  Persons, 
other  than  members,  who  wish  to  address  the 
Committee  at  the  meeting  should  contact 
John  P.  Duncan  III,  Deputy  Administrator, 
Tobacco  Programs,  AMS.  USDA.  Room  502 
Annex  Building,  P.O.  Box  96456, 
Washington,  DC  20090-6456;  (202)  205-0567, 
prior  to  the  meeting.  Written  statements  may 
be  submitted  to  the  Committee  before,  at,  or 
after  the  meeting.  If  you  need  any 
accommodations  to  participate  in  the 
meeting,  please  contact  the  Tobacco 
Programs  at  (202)  205-0567  by  February  28, 
2001 ,  and  inform  us  of  your  needs. 

Dated:  February  14,  2001. 
Kenneth  C  Cla3rton, 

Acting  Administrator,  Agricultuml  Marketing 
Service. 

(FR  Doc.  01-4224  Filed  2-16-01;  8:45  am] 
BUJN6  CODE  341(M»-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Dociwt  No.  01-012-1] 

Living  Genetically  Modified  Organisms 
mid  Invasive  Species;  Public  Meeting 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  is  to  notify  interested 
persons  that  the  Animal  and  Plant 
Health  Inspection  Service  will  hold  a 
public  meeting  to  provide  a  forum  for 


discussion  on  the  recommendation  for 
the  development  of  two  standards  to 
address  the  issues  of  living  genetically 
modified  organisms  and  invasive 
species  tmder  the  International  Plant 
Protection  Convention,  recognized  by 
the  World  Trade  Organization 
Agreement  on  the  Application  of 
Sanitary  and  Phytosanitary  Measures  as 
the  international  standard-setting  body 
for  phytosanitary  standards. 
DATES:  The  public  meeting  will  be  held 
on  Thursday,  March  8.  2001,  from  10 
a.m.  to  11:30  a.m. 

ADDRESSES:  The  public  meeting  will  be 
held  at  the  USDA  Center,  Second  Floor, 
Training  Rooms  1  and  2,  4700  River 
Road,  Riverdale,  MD. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  about  the  meeting,  contact 
Dr.  Cathleen  Enright,  Director, 
Biotechnology,  APHIS/PPQ/PIM,  4700 
Riverdale  Road  Unit  140,  Riverdale.  MD 
20737;  (301)734-5342;  or  Mr.  Narcy 
Klag,  Director,  International  Standards 
Management/NAPPO,  APHIS/PPQ/PIM. 
4700  Riverdale  Road  Unit  140, 
Riverdale,  MD  20737;  (301)  734-8469. 
SUPPLEMENTARY  MFORMATION:  As  a  result 
of  the  1997  text  revision  of  the 
International  Plant  Protection 
Convention  (IPPC),  the  Interim 
Commission  on  Phytosanitary  Measures 
(ICPM)  was  established  in  1998  to  serve 
as  the  engine  for  developing 
international  phytosanitary  standards  as 
well  as  promoting  other  basic  objectives 
of  the  IPPC  imtil  the  revised  IPPC 
officially  comes  into  force.  The  ICPM 
was  prompted  to  address  living 
genetically  modified  organisms  (LMO's) 
and  invasive  sf>ecies  specifically  as  a 
resiUt  of  IPPC  member  country  requests 
for  further  guidance  on  evaluating  the 
organisms  as  potential  plant  pests.  At 
present,  the  guidance  provided  under 
the  IPPC  for  these  issues  is  limited.  An 
IPPC  working  group  on  genetically 
modified  organisms  and  invasive 
species  met  in  June,  2000.  and  drafted 
recommendations  for  new  standards  to 
be  developed  to  address  these  issues. 
The  worldng  group  will  forward  these 
recommendations  to  the  April  2001 
meeting  of  the  ICPM  for  adoption. 

The  United  States  Government  is  a 
member  of  the  IPPC.  and  the  Animal 
and  Plant  Health  Inspection  Service 
(APHIS)  of  the  United  States 
Department  of  Agriculture  has  the  lead 
in  IPPC  matters  within  the  United 
States.  Therefore.  APHIS  is  giving  notice 
of  a  public  meeting  to  allow  anyone, 
especially  those  who  are  interested  in 
biotechnology  and  invasive  species 
issues,  an  opportunity  to  present  their 
views  on  the  recommendations  and  to 
exchange  information  among 


themselves  and  with  APHIS  regarding 
the  IPPC  recommendations.  The  two 
standards  proposed  for  development  in 
the  recommendations  are: 

(1)  To  address  the  plant  pest  risks 
associated  with  LMO's;  and 

(2)  To  address  the  environmental 
effects  of  quarantine  pests,  including 
quarantine  pests  that  are  invasive. 

This  public  meeting  is  scheduled  for 
Thursday,  March  8,  2001.  The  public 
meeting  will  begin  at  10  a.m.  and  is 
scheduled  to  end  at  11:30  a.m.  Those 
wishing  to  speak  at  the  meeting  should 
register  on  or  before  March  5,  2001.  To 
register  to  speak,  please  e-mail 
cathleen.a.enright@aphis.usda.gov  or 
send  a  &x  to  Dr.  Cathleen  Enright  at 
301-734-7639.  Registrants  should 
include  their  name,  address,  and 
telephone  number.  Speakers  are 
welcome,  but  not  required,  to  submit 
written  copies  of  comments  by  e-mail  at 
the  address  listed  above.  Depending  on 
the  number  of  registered  speakers,  time 
limits  may  be  imposed  on  speakers,  and 
speakers  who  have  registered  in 
advance  will  be  given  priority  if  time  is 
limited.  The  meeting  will  be  recorded, 
and  information  about  obtaining  a 
transcript  will  be  provided  at  the 
meeting. 

If  you  require  special 
accommodations,  such  as  a  sign 
language  interpreter,  please  contact  the 
persons  listed  imder  FOR  FURTHER 
INFORMATION  CONTACT. 

Parldng  and  Security  Procedures 

Please  note  that  a  fee  of  $2  is  required 
to  enter  the  parking  lot  at  the  USDA 
Center.  The  machine  accepts  $1  bills  or 
quarters. 

Upon  entering  the  building,  visitors 
shoiild  inform  security  personnel  that 
they  are  attending  the  Living 
Genetically  Modified  Organisms  public 
meeting,  identification  is  required. 
Secvuity  personnel  will  direct  visitors  to 
the  registration  tables  located  outside  of 
Training  Rooms  1  and  2  on  the  second 
floor.  Registration  upon  arrival  is 
necessary  for  all  participants,  including 
those  who  have  registered  to  speak  in 
advance.  Visitor  badges  must  be  worn 
throughout  the  day. 

Fiulher  information  regarding  the 
meeting  and  registration  instructions 
may  be  obtained  from  the  persons  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

Done  in  Washington,  DC,  this  14th  day  of 
February  2001. 
Bobby  R.  Acord, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

[FR  Doc.  01-4143  Filed  2-16-01;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Regulations  and  Procedures  Technical 
Advisory  Committee;  Notice  of 
Partially  Closed  Meeting 

The  Regulations  and  Procedures 
Technical  Advisory  Committee  (RPTAC) 
will  meet  March  6,  2001,  9  a.m.,  Room 
3884,  in  the  Herbert  C.  Hoover  Building, 
14th  Street  between  Constitution  and 
Pennsylvania  Avenues,  NW., 
Washington,  DC.  The  Committee 
advises  the  Office  of  the  Assistant 
Secretary  for  Export  Administration  on 
implementation  of  the  Export 
Administration  Regulations  (EAR)  and 
provides  for  continuing  review  to 
update  the  EAR  as  needed. 

Agenda 

Public  Session 

1.  Opening  remarks  by  the  Chairman. 

2.  Presentation  of  papers  or  comments 
by  the  public. 

3.  Update  on  pending  regulations. 

4.  Discussion  of  deemed  export  rule/ 
status  of  DEL  process. 

5.  Update  on  Bureau  of  Export 
I  Administration  initiatives. 

Closed  Session 

6.  Discussion  of  matters  properly 
classified  under  Executive  Order 
12958,  dealing  with  the  U.S.  export 
control  program  and  strategic  criteria 
related  thereto. 
A  limited  number  of  seats  will  be 

iVailable  for  the  public  session. 

Nervations  are  not  accepted.  To  the 
extent  that  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  The  public  may  submit 
written  statements  at  any  time  before  or 
after  the  meeting.  However,  to  facilitate 
the  distribution  of  public  presentation 
materials  to  the  Committee  members, 
the  Committee  suggests  that  presenters 
forward  the  public  presentation 
materials  prior  to  the  meeting  to  the 
following  address:  Ms.  Lee  Ann 
Carpenter,  OSIES/EA/BXA  MS:3876. 
14th  St.  &  Constitution  Ave.,  NW.,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230.   , 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Coimsel, 
formally  determined  on  February  12, 
2001,  pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended,  that  the  series  of  meetings  or 
portions  of  meetings  of  the  Committee 
and  of  any  Subcommittees  thereof, 
dealing  with  the  classified  materials 
listed  in  5  U.S.C.  552b(c)(l)  shall  be 
exempt  from  the  provisions  relating  to 


public  meetings  found  in  section 
10(a)(1)  and  10(a)(3)  of  the  Federal 
Advisory  Committee  Act.  The  remaining 
series  of  meetings  or  portions  thereof 
will  be  open  to  the  public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of 
meetings  of  the  Committee  is  available 
for  public  inspection  and  copying  in  the 
Central  Reference  and  Records 
Inspection  Facility,  Room  6020,  U.S. 
Department  of  Commerce,  Washington, 
DC.  For  more  information,  call  Lee  Ann 
Carpenter  at  (202)  482-2583. 

Dated:  February  13,  2001. 
Lee  Ann  Carpenter, 
Committee  Liaison  Officer. 
(FR  Doc.  01-4065  Filed  2-16-01;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

National  Defense  Stocltpile  Market 
Impact  Committee  Request  for  Public 
Comments  on  ttie  Potential  Marlcet 
Impact  of  Proposed  Stockpile  Sales  of 
Palladium 

AGENCY:  U.S.  Department  of  Commerce. 
ACTION:  Notice  of  request  for  public 
comment  on  the  potential  market 
impact  of  a  proposed  increase  in  the 
disposal  level  of  palladium  from  the 
National  Defense  Stockpile  uinder  the 
Fiscal  Year  (FY)  2001  Annual  Materials 
Plan  (AMP)  and  the  proposed  FY  2002 
AMP. 

SUMMARY:  This  notice  is  to  advise  the 
public  that  the  National  Defense 
Stockpile  Market  Impact  Committee  (co- 
chaired  by  the  Departments  of 
Commerce  and  State)  is  seeking  public 
comments  on  the  potential  market 
impact  of  a  proposed  increase  in  the 
disposal  of  palladium  from  the  National 
Defense  Stockpile  under  the  Fiscal  Year 
(FY)  2001  Annual  Materials  Plan  (AMP) 
and  the  proposed  FY  2002  AMP. 

DATES:  Comments  must  be  received  by 
March  22,  2001. 

ADDRESSES:  Written  comments  shotild 
be  sent  to  Richard  V.  Meyers,  Co-Chair, 
Stockpile  Market  Impact  Committee, 
Office  of  Strategic  Industries  and 
Economic  Security,  Room  3876,  Bureau 
of  Export  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  FAX:  (202)  482- 
5650;  E-Mail:  rmeyers@bxa.doc.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  V.  Meyers,  Office  of  Strategic 
Industries  and  Economic  Security, 
Btireau  of  Export  Administration,  U.S. 


Department  of  Commerce,  (202)  482- 
3634;  or  Terri  L.  Robl,  Office  of 
International  Energy  and  Commodity 
Policy,  U.S.  Department  of  State,  (202) 
647-3423;  co-chairs  of  the  National 
Defense  Stockpile  Market  Impact 
Committee. 

SUPPLEMENTARY  INFORMATION:  Under  the 
authority  of  the  Strategic  and  Critical 
Materials  Stock  Piling  Act  of  1979,  as 
amended,  (50  U.S.C.  98  et  seq.),  the 
Department  of  Defense  (DOD),  as 
National  Defense  Stockpile  Manager, 
maintains  a  stockpile  of  strategic  and 
critical  materials  to  supply  the  military, 
industrial,  and  essential  civilian  needs 
of  the  United  States  for  national 
defense.  Section  3314  of  the  Fiscal  Year 
(FY)  1993  National  Defense 
Authorization  Act  (NDAA)  (50  U.S.C. 
98h-l)  formally  established  a  Market 
Impact  Committee  (the  Committee)  to 
"advise  the  National  Defense  Stockpile 
Manager  on  the  projected  domestic  and 
foreign  economic  effects  of  all 
acquisitions  and  disposals  of  materials 
from  the  stockpile  *   *   *."The 
Committee  must  also  balance  market 
impact  concerns  with  the  statutory 
requirement  to  protect  the^vemment 
against  avoidable  loss. 

The  Committee  is  comprised  of 
representatives  from  the  Departments  of 
Commerce,  State,  Agriculture,  Defense, 
Energy,  Interior,  Treasiuy.  and  the 
Federal  Emergency  Management 
Agency,  and  is  co-chaired  by  the 
Departinents  of  Commerce  and  State. 
The  FY  1993  NDAA  also  directs  the 
Committee  to  "consult  from  time  to  time 
with  representatives  of  producers, 
processors  and  consumers  of  the  types 
of  materials  stored  in  the  stockpile." 

The  National  Defense  Stockpile 
Administrator  has  proposed  revising 
both  the  current  FY  2001  Annual 
Materials  Plan  (AMP)  and  the  proposed 
FY  2002  AMP  (both  AMPs  previously 
approved  by  Committee)  to  increase  the 
disposal  quantity  of  palladium  bom 
300,000  tr.  oz.  to  600,000  tr.  oz.  The 
proposed  increase  will  permit 
additional  quantities  of  f>alladiiun  to  be 
sold  at  historically  high  prices  for  the 
material  and  will  also  provide  a  supply 
of  the  material  into  a  world  market 
ciurentiy  experiencing  a  severe 
shortage.  The  Committee  is  seeking 
public  comment  on  the  potential  market 
impact  of  this  proposed  increase. 

The  quantity  of  palladium  (including 
the  proposed  increase)  listed  in  both  the 
FY  2001  and  proposed  FY  2002  AMPs 
are  not  sales  tai^et  disposal  quantities. 
They  are  only  a  statement  of  the 
proposed  maximum  disposal  quantity  of 
the  material  that  may  be  sold  in  a 
particular  fiscal  year.  The  quantity  of 
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material  that  will  actually  be  offered  for 
sale  will  depend  on  the  market  for  the 
material  at  the  time  of  the  offering  as 
well  as  on  the  quantity  of  the  material 
approved  for  disposal  by  Congress. 

The  Committee  requests  that 
interested  parties  provide  written 
comments,  supporting  data  and 
documentation,  and  any  other  relevant 
information  on  the  potential  market 
impact  of  the  proposed  increased 
disposal  level  of  palladium.  Although 
comments  in  response  to  this  Notice 
must  be  received  by  March  22,  2001  to 
ensure  full  consideration  by  the 
Committee,  interested  parties  are 
encouraged  to  submit  comments  and 
supporting  information  at  any  time 
thereafter  to  keep  the  Committee 
informed  as  to  the  market  impact  of  the 
sale  of  palladiiun.  Public  comment  is  an 
important  element  of  the  Committee's 
market  impact  review  process. 

Public  comments  received  will  be 
made  available  at  the  Department  of 
Commerce  for  public  inspection  and 
copying.  Anyone  submitting  business 
confidential  iaformation  should  clearly 
identify  the  biisiness  confidential 
portion  of  the  submission  and  also 
provide  a  non-confidential  submission 
that  can  be  placed  in  the  public  file.  The 
Committee  will  seek  to  protect  such 
information  to  the  extent  permitted  by 
law. 

The  public  record  concerning  this 
Notice  will  be  maintained  in  the  Bureau 
of  Export  Administration's  Records 
Inspection  Facility,  Room  4525,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230,  telephone  (202) 
482-5653.  The  records  in  this  facility 
may  be  inspected  and  copied  in 
accordance  with  the  regulations 
published  in  Part  4  of  Title  15  of  the 
Code  of  Federal  Regulations  (15  CFR  4.1 
et  seq.). 

Information  about  the  inspection  and 
copying  of  records  at  the  facility  may  be 
obtained  from  Ms.  Dawnielle  Battle,  the 
Bureau  of  Export  Administration's 
Freedom  of  Information  Officer,  at  the 
above  address  and  telephone  number. 

Dated:  February  13,  2001. 
Matthew  S.  Borman, 

Deputy  Assistant  Secretary,  Bureau  of  Export 

Administration. 

[PR  Doc.  01-4114  Filed  2-16-01;  8:45  am] 

MXMO  COOe  3610-m-F 


DEPARTMENT  OF  DEFENSE 

Office  of  ttM  Secratary 

Submission  for  0MB  Rsview; 
Commsnt  Ro<|usst 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Titie.  Form,  and  OMB  Number 
Request  for  Information  Regarding 
Deceased  Debtor;  DD  Form  2840;  OMB 
Number  0730-[To  Be  Determined] 

Type  ofHequest:  New  Collection. 

Number  of  Respondents:  10,000. 

Responses  per  Respondent:  1. 

Annucd  Responses:  10,000. 

Average  Burden  per  Response:  5 
minutes. 

Annual  Burden  Hours:  833. 

Needs  and  Uses:  Defense  Finance  and 
Accounting  Service  maintains  updated 
debt  accoimts  and  initiates  debt 
collection  action  for  separated  military 
members,  out-of-service  civilian 
employees,  and  other  individuals  not  on 
an  active  federal  government  payroll 
system.  When  notice  is  received  that  an 
individual  debtor  is  deceased,  an  effort 
is  made  to  ascertain  whether  the 
decedent  left  an  estate  by  contacting 
clerks  of  probate  courts.  If  it  is 
determined  that  an  estate  was 
established,  attempts  are  made  to  collect 
the  debt  from  the  estate.  If  no  estate 
appears  to  have  been  established,  the 
debt  is  written  off  as  imcollectable.  This 
form  is  used  to  obtain  information  on 
deceased  debtors  fi-om  probate  courts. 

Affected  Public:  Individuals  or 
Households;  State,  Local  or  Tribal 
Government. 

Frequency:  On  Occasion. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  Room  10236.  New  Executive 
Office  Building,  Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Cushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Cushing.  WHS/DIOR. 


1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington.  VA  22202-4302. 

LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(PR  Doc.  01-4040  Filed  2-14-01;  8:45  am) 
BNJJNO  COOe  6001-10-« 


DEPARTMENT  OF  DEFENSE 

Office  of  ttM  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Forms,  and  OMB  Number: 
Dependency  Statements — Parent.  Child 
Bom  Out  of  Wedlock,  Incapacitated 
Child  Over  Age  21,  Full  Time  Student 
21-22  Years  of  Age,  and  Ward  of  a 
Court;  DD  Forms  137-3, 137-4, 137-5, 
137-6, 137-7;  OMB  Number  0730-[To 
Be  Determined]. 

Type  of  Request:  New  Collection. 

Number  of  Respondents:  19,440. 

Responses  per  Respondent:  1. 

Annual  Responses:  19,440. 

Average  Burden  per  Response:  1.25 
hours. 

Annual  Burden  Hours:  24,300. 

Needs  and  Uses:  The  information 
collection  requirement  is  necessary  to 
certify  dependency  or  obtain 
information  to  determine  entitlement  to 
basic  allowance  for  housing  (BAH)  with 
dependent  rate,  travel  allowance,  or 
Uniformed  Services  Identification  and 
Privilege  Card.  Information  regarding  a 
parent,  a  child  bom  out-of-wedlock,  an 
incapacitated  child  over  age  21,  a 
student  21-22,  or  a  ward  of  a  court  is 
provided  by  the  military  member  or  by 
another  individual  who  may  be  a 
member  of  the  public.  Pursuant  to  37 
U.S.C.  401,  403. 406,  and  10  U.S.C.  1072 
and  1076,  the  member  must  provide  at 
least  one-half  of  the  claimed  child's 
monthly  expenses.  DoDFMR  7000.14, 
Vol.  7A'  defines  dependency  and  directs 
that  dependency  be  proven. 
Dependency  claim  examiners  use  the 
information  from  these  forms  to 
determine  the  degree  of  benefits.  The 
requirement  to  provide  the  information 
decreases  the  possibility  of  monetary 
allowances  being  approved  on  behalf  of 
ineligible  dependents. 

Affected  Public:  Individuals  or 
Households. 

Frequency:  On  Occasion. 
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Respondent's  Obligation:  Required  to 
Obtain  or  Retain  Benefits. 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  Room  10236,  New  Executive 
Office  Building,  Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Cushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Cushing,  WHS/DIOR, 
1215  Jefferson  Davis  Highway,  Suite 
1204.  Arlington.  VA  22202-4302. 

Dated:  February  12.  2001. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
(FR  Doc.  01-4041  Filed  2-16-01;  8:45  am] 
aauNO  CODE  sooi-io-m 


DEPARTMENT  OF  DEFENSE 
Office  of  ttte  Secretary 
ise  Science  Board 
ACTION:  Meeting  date  change. 


Defeni 


SUMMARY:  The  Defense  Science  Board 
(DSB)  Task  Force  on  Chemical  Warfare 
Defense  closed  meeting  scheduled  for 
March  27,  2001.  has  been  changed  to 
March  26,  2001.  The  meeting  will  be 
held  at  SAIC,  4001  N.  Fairfax  Drive, 
Arlington,  VA. 

Dated:  February  12,  2001. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  01-4043  Filed  2-16-01;  8:45  am) 

BUJNO  COOe  5001-10-M 


DEPARTMENT  OF  DEFENSE 

Office  Of  ttie  Secretary 

Defense  Science  Board 

action:  Meeting  date  change. 

SUMMARY:  The  Defense  Science  Board 
(DSB)  Task  Force  on  Chemical  Warfare 
Defense  closed  meeting  scheduled  for 
February  27,  2001,  has  been  changed  to 
Febmary  26,  2001.  The  meeting  will  be 
held  at  SAIC.  4001  N.  Fairfax  Drive. 
Arlington,  VA.  • 


Dated:  February  12,  2001. 
L.M.  B3mum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[PR  Doc.  01-4044  Filed  2-16-01;  8:45  am] 

BILLMO  COOe  S001-10-M 


DEPARTMENT  OF  DEFENSE 

Office  Of  the  Secretary 

Strategic  Environmental  Research  and 
Development  Program,  Scientific 
Advisory  Board 

action:  Notice. 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  annotmcement  is 
made  of  the  following  Committee 
meeting: 

Date  of  Meeting:  March  27.  2001  from  0830 
to  1605  and  Mardi  28.  2001  frt>m  0830  to 
1425. 

Place:  National  Rural  Electric  Cooperative 
Association  (NRECA),  4301  Wilson 
Boulevard,  Conference  Center  Room  1, 
Arlington,  VA  22203. 

Matters  to  be  Considered:  Research  and 
Development  proposals  and  continuing 
projects  requesting  Strategic  Environmental 
Research  and  Development  Program  funds  in 
excess  of  $1M  will  be  reviewed. 

This  meeting  is  open  to  the  public.  Any 
interested  person  may  attend,  appear  before, 
or  file  statements  with  the  Scientific 
Advisory  Board  at  the  time  and  in  the 
manner  permitted  by  the  Board. 

For  Further  Information  Ck)ntact:  Ms. 
Veronica  Rice,  SERDP  Program  Office,  901 
North  Stuart  Street,  Suite  303,  Arlington,  VA 
or  by  telephone  at  (703)  696-2119. 

Dated:  February  12.  2001. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  DoD. 
[FR  Doc.  01-4042  Filed  2-16-01;  8:45  am] 

HLUNO  CODE  5001-10-M 


DEPARTMENT  OF  DEFENSE 

Office  of  ttM  Secretary 

Threat  Reduction  Advisory  Committee; 
Meeting 

agency:  Department  of  Defense.  Office 

of  the  Under  Secretary  of  Defense 

(Acquisition.  Technology,  and 

Logistics). 

action:  Notice  of  advisory  committee 

meeting. 

summary:  The  Threat  Reduction 
Advisory  Committee  will  meet  in  closed 
session  on  Thursday  April  5,  2001,  at 
the  Pentagon. 

The  mission  of  the  Committee  is  to 
advise  the  Under  Secretary  of  Defense 


(Acquisition,  Technology,  and  Logistics) 
on  technology  security, 
coimterproliferation,  chemical  and 
biological  defense,  sustainment  of  the 
nuclear  weapons  stockpile,  and  other 
matters  related  to  the  Etefense  Threat 
Reduction  Agency's  mission. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  92-463,  as  amended  (5 
U.S.C.  Appendix  II.  (1994)).  it  has  been 
determined  that  this  Committee  meeting 
concerns  matters  listed  in  5  U.S.C. 
552b(c)(l)  (1994).  and  that  accordingly 
the  meeting  will  be  closed  to  the  public. 
DATE:  Thursday  April  5,  2001.  (8  a.m.  to 
6  p.m.). 

ADDRESS:  Room  3E869.  The  Pentagon. 

Washington.  DC  20301. 

FOR  FURTHER  INFORMATION  CONTACT: 

Colonel  Rick  Baker,  Defense  Threat 
Reduction  Agency/AST,  8725  John  J. 
Kingman  Road  MS  6201,  Fort  Belvoir. 
VA  22060-6201.  Phone:  (703)  767-4759. 


Dated:  February  13.  2001. 

L.M.  Bynum, 

OSD  Federal  Register  liaison  Officer, 
Department  of  Defense. 

[FR  Doc.  01-4046  Filed  2-16-01;  8:45  am) 

MLLMQ  COOE  S001-10-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Proiect  Nos.  2516  and  2517] 

Allegheny  Energy  Supply;  Notice  of 
Meeting 

February  13,  2001. 

Allegheny  Energy  Supply,  licensee  for 
the  Dam  No.  4  Project  No.  2516  and  the 
Dam  No.  5  Project  No.  2517.  oirrently 
is  consulting  with  state  and  federal 
agencies  concerning  the  relicensing  of 
those  projects.  In  this  regard. 
Commission  staff  intends  to  participate 
with  representatives  of  the  licensee, 
resource  agencies,  and  concerned  non- 
governmental entities  at  a  meeting  to  be 
held  at  the  Rockwood  Manor.  11001 
MacArthur  Boulevard.  Potomac. 
Maryland,  at  1  p.m.,  Wednesday, 
February  28,  2001.  All  inlerested 
persons  are  welcome  to  attend- 

For  fiuther  information,  please 
contact  Suzie  Boltz,  of  Allegheny 
Energy  Supply,  at  (410)  628-4359. 
Rockwood  Manor's  telephone  is  (301) 
299-5206. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  01-4070  Filed  2-16-01;  8:45  am] 

BNJJNG  COOe  B717-01-H 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlsaion 

[Doclwt  No.  ER01-741-000] 

American  Electric  Power  Service 
Corporation;  Notice  of  Riing 

February  13,  2001. 

Take  notice  that  on  January  16,  2001, 
American  Electric  Power  Service 
Corporation  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission),  an  amendment  to  its 
original  filing  that  was  filed  with  the 
Commission  on  December  21,  2000  in 
the  above-referenced  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Conunission,  888 
First  Street.  NE.  Washington.  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  February 
23,  2001.  Protests  will  be  considered  by 
the  Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will . 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell.htm. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(PR  Doc.  01^072  Filed  2-lfr-Ol;  8:45  am) 

aiLUNQ  CODE  e717-01-« 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER01-1 208-000] 

Duke  Energy  Moapa,  LLC;  Notice  of 
HIIng 

February  13,  2001. 

Take  notice  that  on  February  8,  2001, 
Duke  Energy  Moapa,  LLC  (Duke  Moapa), 
tendered  for  filing  piu^uant  to  Section 
205  of  the  Federal  Power  Act  its 
proposed  FERC  Electric  Tariff,  Original 
Voliune  No.  1. 


Duke  Moapa  seeks  authority  to  sell 
energy  and  capacity,  as  well  as  ancillary 
services,  at  market-based  rates,  together 
with  certain  waivers  and  preapprovals. 
Duke  Moapa  also  seeks  authority  to  sell, 
assign,  or  transfer  transmission  rights 
that  it  may  acquire  in  the  course  of  its 
marketing  activities. 

Duke  Moapa  seeks  and  effective  date 
sixty  (60)  days  fit)m  the  date  of  filing  for 
its  proposed  rate  schedules. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Comnoiission,  888 
First  Street,  NE..  Washington.  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  March  1, 
2001.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at 
http://www.ferc.fed.us/efi/doorbell.htm. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  01-4067  Filed  2-16-01;  8:45  am] 

BILLING  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dockat  No.  ER01-1 205-000] 

Portland  General  Electric  Company; 
Notlceof  HIIng 

February  13,  2001. 

Take  notice  that  on  February  8.  2001. 
Portland  General  Electric  Company 
(PGE),  tendered  for  filing  pursuant  to 
section  205  of  the  Federal  Power  Act  its 
FERC  Electric  Tariff— Fifth  Revised 
Volume  11.  Volume  11  provides  for  PGE 
to  make  sales  at  market-based  rates,  and 
the  changes  being  implemented  permit 
PGE  to  make  sales  under  the  EEI  Master 
Power  Purchase  &  Sale  Agreement.  PGE 
states  that  it  requires  the  use  of  this 
agreement  to  sell  power  to  the  California 
Department  of  Water  Resources  (CDWR) 


and  that  it  wishes  to  be  able  to  use  the 
agreement  to  sell  to  other  parties  as 
well. 

PGE  requests  that  the  Fifth  Revised 
Volume  1 1  be  made  effective  as  of 
February  7.  2001  so  that  sales  to  CDWR 
could  commence  immediately. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Conunission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  March  1, 
2001.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance).  Comments*and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at 
http://www.ferc.fed.us/efi/doorbell.htm. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  01-4068  Filed  2-16-01;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dockat  No.  EC01-64-000,  ot  al.] 

PPL  GlolMl,  LLC,  et  al.;  Electric  Rate 
and  Corporate  Regulation  Filings 

February  12.  2001. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Conunission: 

1.  PPL  Global,  LLC;  PP&L 
SouthwestGeneration  Holdings,  LLC; 
PPL  Energy  Supply,  LLC;  PPL 
Generation,  LLC;  and  Griffith  Energy 
LLC 

[Docket  No.  ECOl-64-^00] 

Take  notice  that  on  February  5,  2001, 
PPL  Global,  LLC;  PP&L  Southwest 
Generation  Holdings,  LLC;  PPL  Energy 
Supply,  LLC;  PPL  Generation,  LLC;  and 
Griffith  Energy  LLC  (collectively 
Applicants)  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  pursuant  to  section  203  of 
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the  Federal  Power  Act  for  approval  of  an 
intra-corporate  restructiuing  involving 
the  transfer  of  PPL  Global's  ownership 
interest  in  PP&L  Southwest  Generation 
Holdings,  LLC  to  PPL  Generation. 

Comment  date:  February  26,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  PPL  Energy  Supply,  LLC  and  PPL 
Generation,  LLC,  on  Behalf  of 
Themselves  and  Their  Public  Utility 
Subsidiaries 

(Docket  No.  ECOl-65-000] 

Take  notice  that  on  February  5,  2001, 
PPL  Energy  Supply,  LLC  and  PPL 
Generation,  LLC,  on  behalf  of 
themselves  and  their  public  utility 
subsidiaries  (collectively  Applicants) 
filed  with  the  Federal  Energy  Regulatory 
Commission  an  application  pursuant  to 
section  203  of  the  Federal  Power  Act  for 
approval  of  an  intra-corporate 
restructuring  involving  the  insertion  of 
a  newly-formed  upstream  corpoi;^e 
entity  in  the  Applicants'  ownership 
structiu«  so  that  certain  financing 
benefits  may  be  obtained. 

Comment  date:  February  26,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Nevada  Power  Company,  Reid 
Gardner  Power  LLC,  and  Clark  Power 
LLC 


If 


Pocket  No.  ECOl-66-000] 

Take  notice  that  on  February  7,  2001 . 
Nevada  Power  Company  (Nevada 
Power).  Reid  Gardner  Power  LLC  (Reid 
Gardner  Power),  and  Clark  Power  LLC 
(Clark  Power),  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  pursuant  to  section  203  of 
the  Federal  Power  Act  and  Part  33  of  the 
Commission's  Regulations  for 
authorization  of  a  disposition  of 
jurisdictional  facilities  associated  with 
Nevada  Power's  sale  of  its  interests  in 
the  605  MW  Reid  Gardner  and  the  684 
MW  Clark  Generating  Stations  to  Reid 
Gardner  Power  and  Clark  Power, 
respectively.  The  Applicants  state  that 
they  request  confidential  treatment  of 
certain  data  used  in  the  analysis  of  the 
affect  of  the  transaction  on  competition, 
and  have  submitted  a  proposed 
Protective  Order  governing  such  data. 

Comment  date:  April  9,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Indian  Mesa  Power  Partners  I  LP 

(Docket  No.  EGOl-1 18-000] 

Take  notice  that  on  February  7,  2001, 
Indian  Mesa  Partners  I  LP,  13000 
Jameson  Road.  Tehachapi,  California 
93561  (hidian  Mesa  1),  filed  with  the 
Federal  Energy  Regulatory  Commission 


an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  Part  365  of  the 
Commission's  regulations. 

Indian  Mesa  I  is  an  indirect  subsidiary 
coiripany  of  Enron  Corp.  Indian  Mesa  I 
will  build  and  ovra  a  wind  turbine 
generation  facility  (the  "Indian  Mesa  I 
Facility")  near  Iraan,  Texas.  The  Indian 
Mesa  I  Facility  will  consist  of  seventeen 
(17)  vfind  turbines,  with  an  aggregate 
nameplate  capacity  of  approximately 
twenty-five  (25)  megawatts.  Electric 
energy  produced  by  the  Indian  Mesa  I 
Facility  will  be  sold  to  City  Public 
Service,  the  municipal  gas  and  electric 
utility  of  the  City  of  San  Antonio.  Texas. 

Comment  date:  March  5,  2001,  in 
accordance  with  Standard  Paragraph  E    . 
at  the  end  of  this  notice.  The 
Commission  wiU  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  acctuacy  of  the  application. 

5.  ONEOK  Power  Marketing  Company 

[Docket  No.  ER98-3897-007] 

Take  notice  that  on  February  5,  2001, 
ONEOK  Power  Marketing  Company 
(OPMC)  filed  a  Notification  of  Change  in 
Status  in  compliance  with  the  reporting 
requirements  of  the  Federal  Energy 
Regulatory  Commission's  Letter  Order 
dated  September  8, 1998.  OPMC  plans 
to  construct  a  gas-fired  power  plant  in 
Logan  Coimty,  Oklahoma  with  peak 
capacity  of  338  Mw.  OPMC  also  intends 
to  sell  energy  and  capacity  from  the  new 
generation  facility  at  market  based  rates 
imder  its  FERC  Rate  Schedule  No.  2. 

Comment  date:  February  26,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Arizona  Public  Service  Company 

[Docket  No.  EROl-1 190-000] 

Take  notice  that  on  February  7,  2001, 
Arizona  Public  Service  Company  filed 
with  the  Federal  Energy  Regulatory 
Commission  (Commission),  a  Notice  of 
Cancellation  of  Service  Agreement  No. 
47  under  FERC  Electric  Tariff.  First 
Revised  Voltune  No.  3. 

Comment  date:  February  28,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  The  Narragansett  Electric  Company 

[Docket  No.  EROl-1 191-000] 

Take  notice  that  on  February  7,  2001, 
The  Narragansett  Electric  Company 
(Narragansett)  submitted  for  filing  a 
Notice  of  Cancellation  of  FERC  Electric 
Rate  Schedule  44. 

Narragansett  requests  that 
cancellation  be  effective  the  1st  day  of 
May,  2000. 

Comment  date:  February  28,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


8.  Niagara  Mohawk  Power  Corporation 

[Docket  No.  EROl-1 192-000] 

Take  notice  that  on  February  7.  2001, 
Niagara  Mohawk  Power  Corporation 
tendered  for  filing  an  Interconnection 
Agreement  between  Niagara  Mohawk 
Power  Corporation  and  Model  City 
Energy,  L.L.C..  dated  and  effective  as  of 
January  25,  2001. 

Niagara  Mohawk  Power  Corporation 
requests  an  Interconnection  Agreement 
effective  date  of  January  25,  2001. 

Coniment  date:  February  28.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Sempra  Energy 

Docket  No.  EROl-1 193-000 

Take  notice  that  on  February  7,  2001, 
Sempra  Energy  tendered  for  filing 
pursuant  to  Rule  205, 18  CFR  385.205, 
a  petition  for  waivers  and  blanket 
approvals  under  various  regulations  of 
the  Commission  and  for  an  order 
accepting  its  FERC  Electric  Rate 
Schedule  No.  1  authorizing  Sempra 
Energy  to  make  sales  at  market-based 
rates. 

Sempra  Energy  has  requested  waiver 
of  the  Commission's  regulations  to 
permit  an  effective  date  of  February  7, 
2001. 

Sempra  Energy  intends  to  sell  electric 
power  and  ancillary  services  at 
wholesale.  In  transactions  where 
Sempra  Energy  sells  electric  power  or 
ancillary  services  it  proposes  to  make 
such  sales  on  rates,  terms,  and 
conditions  to  be  mutually  agreed  to  with 
the  purchasing  party.  Rate  Schedule  No. 
1  provides  for  the  sale  of  energy  and 
capacity  and  ancillary  services  at  agreed 
prices. 

Comment  date:  February  28,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Nevada  Power  Company,  Reid 
Gardner  Power  LLC,  Qark  Power  LLC 

[Docket  No.  EROl-1 194-000] 

Take  notice  that  on  February  7.  2001, 
Nevada  Power  Company  (Nevada 
Power),  Reid  Gardner  Power  LLC  (Reid 
Gardner  Power)  and  Clark  Power  LLC 
(Clark  Power)  tendered  for  filing 
pursuant  to  Section  205  of  the  Federal 
Power  revised  Transition  Power 
Purchase  Agreements  (TPPAs).  This 
filing  is  intended  to  implement  the 
divestitiue  of  Nevada  Power's  interest  in 
the  Reid  Gardner  and  Clark  Generating 
Stations  to  Reid  Gardner  Power  and 
Clark  Power,  respectively.  In  addition  to 
implementing  changes  to  the  TPPAs 
negotiated  as  part  of  the  divestiture,  the 
filing  redesignates  the  TPPAs  as  Reid 
Gardner  and  Clark  Power  rate 
schedules. 
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Comment  date:  February  28,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Tucson  Electric  Power  Company 

[Docket  No.  EROl-1 195-0001 

Take  notice  that  on  February  8,  2001. 
Tucson  Electric  Power  Company 
(Tucson)  tendered  for  filing  one  (1) 
lunbrella  service  agreement  (for  short- 
term  firm  service)  and  one  (1)  service 
agreement  (for  non-firm  service) 
pursuant  to  Part  D  of  Tucson's  Open 
Access  Transmission  Tariff,  which  was 
filed  in  Docket  No.  EROO-771-000. 

The  details  of  the  service  agreements 
are  as  follows: 

Umbrella  Agreement  for  Short-Term 
Finn  Point-to-Point  Transmission 
Service  dated  as  of  February  1 ,  2001  by 
and  between  Tucson  Electric  Power 
Company  and  Idaho  Power  Company 
FERC  Electric  Tariff  Vol.  No.  2,  Service 
Agreement  No.  153.  No  service  has 
commenced  at  this  time. 

Form  of  Service  Agreement  for  Non- 
Firm  Point-to  Point  Transmission 
Service  dated  as  of  February  1,  2001  by 
and  between  Tucson  Electric  Power 
Company  and  Idaho  Power  Company — 
FERC  Electric  Tariff  Vol.  No.  2,  Service 
Agreement  No.  154.  No  service  has 
commenced  at  this  time. 

Tucson  requests  an  effective  date  of 
February  1,  2001. 

Comment  date:  March  1 ,  2001 ,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Los  Angeles  Department  of  Water 
and  Power,  California  Power  Exchange 

[Docket  No.  EROl-1 196-000] 

Take  notice  that  on  February  7,  2001, 
the  Los  Angeles  Department  of  Water 
and  Power  (Los  Angeles)  tendered  for 
filing  a  Notice  of  Termination  of  its 
Participation  Agreement  with  the 
California  Power  Exchange  (CalPX). 
Please  take  further  notice  that  on 
January  22,  2001,  Los  Angeles  tendered 
for  filing  a  Notice  of  Termination  of  its 
Meter  Service  Agreement  with  the 
CalPX. 

Los  Angeles  requests  any  waivers  as 
may  be  necessary  to  make  termination 
of  its  Participation  Agreement  effective 
January  19,  2001  and  termination  of  its 
Meter  Service  Agreement  effective  April 
22,  2001. 

Los  Angeles  states  that  it  has  given 
the  PX  Notice  of  Termination  pursuant 
to  the  PX  Tariff,  which  Los  Angeles 
asserts  should  be  sufficient  to  effect 
termination.  If  such  notice  is  foimd  to 
be  insufficient  by  the  Commission,  Los 
Angeles  states  that  it  makes  this  filing 
to  insure  termination  of  said 
agreements. 


Los  Angeles  states  that  this  filing  has 
been  served  on  the  California  Power 
Exchange. 

Comment  date:  February  28,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Virginia  Electric  and  Power 
Company 

[Docket  No.  EROl-1 197-000) 

Take  notice  that  on  February  8,  2001, 
Virginia  Electric  and  Power  Company 
(The  Company)  tendered  for  filing  an 
Assignment  and  Assumption  Agreement 
indicating  that  the  Service  Agreement 
for  Non-Firm  Point-to-Point 
Transmission  Service  dated  February 
28,  1997,  originally  entered  into  by  and 
between  Ohio  Edison  Company  and 
Virginia  Electric  and  Power  Company, 
and  assigned  to  FirstEnergyCorp.  by 
letter  order  on  September  30.  1999  in 
Docket  No.  ER99-4348-000,  is  now 
being  assigned  to  FirstEnergy  Services 
Corp.  Under  the  assignment,  the 
Assignor  assigns  to  the  Assignee  and  the 
Assignee  assiunes  all  of  the  Assignor's 
rights  and  obligations  pertaining  to  the 
above  referenced  agreement  with 
Virginia  Electric  and  Power  Company 
(the  Company),  which  will  be 
designated  as  Second  Revised  Service 
Agreement  No.  39  under  FERC  Electric 
Tariff,  Second  Revised  Volume  No.  5. 

The  Company  requests  waiver  of  the 
Conunission's  notice  requirement  to 
permit  an  effective  date  of  the 
assignments  of  January  1 ,  2001 .  the 
effective  date  requested  by  FirstEnergy 
Services  Corp. 

Copies  of  this  filing  were  served  upon 
FirstEnergy  Services  Corp.,  the  Virginia 
State  Corporation  Commission  and  the 
North  Carolina  Utilities  Conunission. 

Comment  date:  March  1,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Cinergy  Services,  Inc. 

[Docket  No.  EROl-1 198-000) 

Take  notice  that  on  February  8  ,  2001, 
Cinergy  Services,  Inc.  (Provider) 
tendered  for  filing  a  Firm  Point-To-Point 
Service  Agreement  under  Cinergy's 
Open  Access  Transmission  Service 
Tariff  (OATT)  entered  into  between 
Provider  and  Cinergy  Services,  Inc. 
(Customer)  (AREF#69515905). 

This  service  agreement  has  a  yearly 
firm  transmission  service  with  Northern 
Indiana  Public  Service  Company  via  the 
Gibson  Unit  Nos.  1-5  Generating 
Station. 

Provider  and  Customer  are  requesting 
an  effective  date  of  February  1,  2001. 

Comment  date:  March  1,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


15.  Cinergy  Services,  Inc. 

[Docket  No.  EROl-1 199-000] 

Take  notice  that  on  February  8,  2001, 
Cinergy  Services,  Inc.  (Provider) 
tendered  for  filing  a  Firm  Point-To-Point 
Service  Agreement  under  Cinergy's 
Open  Access  Transmission  Service 
Tariff  (OATT)  entered  into  between 
Provider  and  Cinergy  Services,  Inc. 
(Customer)  (AREF#69482656). 

This  service  agreement  has  a  yearly 
firm  transmission  service  with 
Louisville  Operating  Companies  via  the 
Gibson  Unit  Nos.  1-5  Generating 
Station. 

Provider  and  Customer  are  requesting 
an  effective  date  of  February  1,  2001. 

Comment  date:  March  1,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Cinergy  Services,  Inc. 

[Docket  No.  EROl-1 200-000] 

Take  notice  that  on  February  8,  2001, 
Cinergy  Services,  Inc.  (Cinergy) 
tendered  for  filing  a  Service  Agreement 
under  Cinergy's  Resale,  Assignment  or 
Transfer  of  Transmission  Rights  and 
Ancillary  Service  Rights  Tariff  (the 
Tariff)  entered  into  between  Cinergy  and 
FPL  Einergy  Power  Marketing,  Inc. 
(FPL). 

Cinergy  and  FPL  are  requesting  an 
effective  date  of  February  1 ,  2001 . 

Comment  date:  March  1,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Niagara  Mohawk  Power 
Corporation 

[Docket  No.  EROl-1 201-000] 

Take  notice  that  on  February  8,  2001, 
Niagara  Mohawk  Power  Corporation 
tendered  for  filing  two  temporary 
intercormection  agreements  between 
Niagara  Mohawk  Power  Corporation 
and  Green  Island  Power  Authority  as 
regards  the  Green  Island  Hydro  facilities 
output  of  generated  electricity  to  the 
interconnected  system  of  Niagara 
Mohawk  Power  Corporation.  One 
agreement  is  the  Temporary  Direct 
Interconnection  Agreement,  dated  July 
27,  2000.  The  other  agreement  is  the 
Temporary  Interconnection  Agreement, 
dated  July  10,  2000. 

Niagara  Mohawk  Power  Corporation 
requests  an  Interconnection  Agreement 
effective  date  of  July  10,  2000  for  each. 

Comment  date:  March  1,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Electric  Energy,  Inc. 

[Docket  No.  EROl-1 202-000] 

Take  notice  that  on  February  8,  2001, 
Electric  Energy,  Inc.  (EEInc.)  tendered 
for  filing  an  executed  Transmission 
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Jervice  Agreement  for  Firm  Point-to- 
'oint  Transmission  Service  between 
SEInc.  and  Dynegy  Marketing  &  Trade 
Dynegy). 

Under  the  Transmission  Service 
Agreement,  EEInc.  will  provide  Firm 
Point-to-Point  Transmission  Service  to 
Dynegy  pursuant  to  EEInc. 's  open  access 
transmission  tariff  filed  in  compliance 
with  Order  No.  888  and  allowed  to 
become  effective  by  the  Commission. 

EEInc.  has  requested  that  the  Service 
Agreement  be  allowed  to  become 
effective  as  of  April  1,  2001  and  seeks 
all  waivers  necessary  for  an  April  1 , 
2001  effective  date. 

Copies  of  this  filing  have  been  sent  to 
Dynegy. 

Comment  date:  March  1,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Electric  Energy,  Inc. 

jiDocket  No.  ER01-1203-O00] 
II   TakenoticethatonFebruary  8,  2001, 
Electric  Energy,  Inc.  (EEInc.)  tendered 
for  filing  an  executed  Transmission 
Service  Agreement  for  Non-Firm  Point- 
to-Point  Transmission  Service  between 
EEInc.  and  Dynegy  Marketing  &  Trade 
(DyuMy). 

Under  the  Transmission  Service 
Agreement,  EEInc.  will  provide  Non- 
Firm  Point-to-Point  Transmission 
Service  to  Dynegy  pursuant  to  EEInc.'s 
open  access  transmission  tariff  filed  in 
compliance  with  Order  No.  888  and 
allowed  to  become  effective  by  the 
Commission. 

EEInc.  has  requested  that  the  Service 
Agreement  be  allowed  to  become 
effective  as  of  April  1 ,  2001  and  seeks 
all  waivers  necessary  for  an  April  1 , 
2001  effective  date. 

Copies  of  this  filing  have  been  sent  to 
Dynegy. 

Comment  date:  March  1,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Arizona  Public  Service  Company 

Docket  No.  EROl-1 204-000 

Take  notice  that  on  February  8,  2001, 
Arizona  Public  Service  Company  (APS) 
filed  a  Notice  of  Cancellation  of  service 
agreement  No.  11  under  FERC  Electric 
Tariff  First  Revised  Volume  No.  3 
between  APS  and  Sonat  Power 
Marketing,  L.P.  (Sonat)     ' 

Comment  date:  March  1,  2001,  in 
accordance  with  Stcmdard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraohs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 


20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procediue  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http://    . 
www.ferc.fed.us/  online/rims.htm  (call 
202-208-2222  for  assistance). 

Linwood  A.  Watson,  |r.. 

Acting  Secretary. 

[FR  Doc.  01-4066  Filed'2-16-01;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Request  for  Approval  for 
Boat  Launch  Facility  and  Soliciting 
Comments,  IMotions  To  Intervene,  and 
Protests 

February  13.  2001. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Application  Type:  Request  for 
approval  of  a  boat  launch  facility 
required  by  article  416  of  the  license  for 
the  Buzzards  Roost  Project. 

b.  Project  No.:  1267-041. 

c.  Date  Filed:  December  27,  2000. 

d.  Licensee:  Greenwood  County, 
South  Carolina. 

e.  Name  of  Project:  Buzzards  Roost 
Project. 

f.  Location:  On  the  Saluda  River  in 
Greenwood.  Laiuens  and  Newberry 
Coimties,  South  Carolina.  The  project 
site  does  not  involve  federal  or  tribal 
lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Joseph 
Carriker,  Duke  Power,  526  South 
Church  Street,  P.O.  Box  1006,  Charlotte, 
NC  28201-1006.  (704)  382-8849. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Jean 
Potvin,  jean.potvin@ferc.fed.us,  (202) 
219-0022. 

j.  Deadline  for  filing  comments  and/ 
or  motions:  March  21,  2001. 

All  dociunents  (original  and  eight 
copies)  should  be  filed  with  Mr.  David 
P.  Boergers,  Secretary,  Federal  Energy 


Regulatory  Commission,  888  First 
Street,  NE..  Washington.  DC  20426. 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the  Commision's 
web  site  at  http://www.ferc.fed.us/efi/ 
doorbell.htm.  Please  reference  the 
following  number,  P-1267-041,  on  any 
comments  or  motions  filed. 

k.  Description  of  Proposal:  The 
licensee  requests  approval  for  a  boat 
launch  facility  to  be  located  in 
Newberry  County  just  east  of  the 
Laurens  Coimty  border.  The  launch 
facility  will  include  two  new  boat 
ramps,  one  loading  pier,  and  a  lighted 
paved  parking  lot  for  55  vehicle/trailer 
spaces  plus  appropriate  signage.  Two  of 
the  parking  spaces  and  the  pier 
abutment  will  be  designed  for  persons 
with  disabilities. 

1.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
at  888  First  Street,  NE.,  Room  2 A, 
Washington,  DC  20426,  or  by  calling 
202-208-1371.  The  application  may  be 
viewed  on-line  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance).  A  copy  is 
also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210,  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  wiU 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

o.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDA-nONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particiilar  application. 
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p.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  conmients,  it  will  be  presiuned  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  01-4069  Filed  2-16-01;  8:45  am] 

BtLLMG  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Rling  and  Soliciting  lyiotlons  To 
Intervene  and  Protest 

February  13.  2001. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  New  Major 
License. 

b.  Project  No.:  184-065. 

c.  Date  filed:  February  22.  2000. 

d.  Applicant:  El  Dorado  Irrigation 
District. 

e.  Name  of  Project:  El  Dorado  Project. 

f.  Location:  Located  on  the  South  Fork 
of  the  American  River  and  its  tributaries 
in  the  coimties  of  El  Dorado,  Alpine, 
and  Amador,  California,  partially  within 
the  boimdaries  of  the  Eldorado  National 
Forest.  The  project  also  diverts  about 
1,900  acre-feet  of  water  from  lower  Echo 
Lake  in  the  upper  Truckee  River  Basin. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a}-825(r). 

h.  Applicant  Contact:  William 
Wilkins,  General  Manager,  El  Dorado 
Irrigation  District,  2890  Mosquito  Road, 
Placerville,  CA  95667-4700.  Telephone 
(530)  622-4513. 

i.  Commission  Contact:  Any  questions 
concerning  this  notice  should  be 
addressed  to  John  Mudre,  e-mail 
address  john.mudre®ferc.fed.us,  or 
telephone  (202)  219-1208. 

j.  Deadline  for  filing  motions  to 
intervene  and  protest:  60  days  frt)m  the 
issuance  date  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Please  include  the  project  number 
(Project  No.  184—065)  on  any  comments 
or  motions  filed.  Comments  and  protests 


may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l}(iii)  and  the  instructions 
on  the  Commission's  web  site  at 
http://www.ferc.fed.us/efi/doorbell.htm. 

"The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  any  intervener  files 
comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resoiure  agency,  they 
must  also  serve  a  cOpy  of  the  document 
on  that  resource  agency. 

k.  This  application  is  not  ready  for 
environmental  analysis  at  this  time. 

1.  The  project  consists  of  the  following 
existing  facilities:  (1)  A  113-foot-long, 
20-foot-high  rubble  and  masonry  main 
dam  with  a  crest  elevation  of  8,210  feet 
mean  sea  level  (msl)  and  1 1  auxilliary 
dams,  impounding  Lake  Aloha,  a 
reservoir  that  covers  590  acres  (at  full 
pond)  with  a  usable  storage  of  5,179 
acre-feet;  (2)  a  320-foot-long,  14-foot- 
high  roller-compacted  concrete  dam 
with  a  crest  elevation  of  7,413  feet  msl, 
impounding  lower  Echo  Lake,  a 
reservoir  that  covers  335  acres  (at  full 
pond)  with  a  usable  storage  of  1 ,900 
acre-feet;  (3)  a  6,125-foot-long  conduit 
bom  lower  Echo  Lake  to  the  South  Fork 
of  the  American  River;  (4)  a  1,200-foot- 
long,  84.5-feet-high  gunite-core  earthfill 
main  dam  with  a  crest  elevation  of 
7,959.5  feet  msl  and  one  auxiliary  dam, 
impounding  Cables  Lake,  a  reservoir 
that  covers  624  acres  (at  full  pond)  with 
a  usable  storage  of  22,490  acre-feet;  (5) 
a  280-foot-long,  30-foot-high  rock  and 
earthfill  dam  with  a  crest  elevation  of 
7,261  feet  msl,  impounding  Silver  Lake, 
a  reservoir  that  covers  502  acres  (at  fuU 
pond)  with  usable  storage  of  13,280 
acre-feet;  (6)  a  160-foot-long,  15-foot- 
high  rockfiU  reinforced  binwall 
diversion  dam  with  a  crest  elevation  of 
3,910.5  feet  msl,  impoimding  200  acre- 
feet  of  the  South  Fork  of  the  American 
River;  (7)  a  22.3-mile-long  conveyance 
from  the  diversion  dam  to  the  forebay; 
(8)  a  70-foot-long,  9.5-foot-high  concrete 
diversion  dam  with  a  crest  elevation  of 
4,007  feet  msl  on  Alder  Creek;  (9)  six 
small  creeks  that  divert  into  the 
dbnveyance — Mill  Creek,  Bull  Creek, 
Carpenter  Creek,  Ogilby  Creek, 
Esmeralda  Creek  and  an  unnamed  creek; 
(10)  a  836- foot-long,  91 -foot-high 
earthfill  forebay  dam  with  a  crest 
elevation  of  3,804  feet  msl,  a  reservoir 
that  covers  23  acres  (at  full  pond)  with 
a  usable  storage  of  356-acre-feet;  (11)  a 
2.8-mile  combination  pipeline  and 
penstock  conveyance,  with  surge  tank, 


from  the  forebay  to  the  powerhouse;  (12) 
a  110-foot-long  by  40-foot-wide  steel 
fr^me  powerhouse  with  reinforced 
concrete  walls  and  an  installed  capacity 
of  21,000  kilowatts,  producing  about 
106  gigawatt-hours  annually  when 
operational;  and  (13)  other 
appurtenances.  Project  components 
occupy  federal  lands  administered  by 
the  Eldorado  National  Forest.  No 
transmission  lines  are  included  with  the 
project. 

m.  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street,  NE.,  Room  2A,  Washington, 
DC  20426,  or  by  calling  (202)  208-1371. 
The  application  may  be  viewed  on  the 
web  at  http://rimswebl.ferc.fed.us/rims. 
Call  (202)  208-2222  for  assistance.  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

n.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  Rules  and  Practice 
and  Procedure,  18  CFR  385.210, 
385.211,  and  385.214.  In  determining 
the  appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  application. 

All  filing  must:  (1)  Bear  in  all  capital 
letters  the  title  "PROTEST"  or 
"MOTION  TO  INTERVENE;"  (2)  set 
forth  in  the  heading  the  name  of  the 
applicant  and  the  project  number  of  the 
application  to  whic  the  filing  responds; 
(3)  furnish  the  name,  address,  and 
telephone  nimiber  of  the  person 
protesting  or  intervening;  emd  (4) 
otherwise  comply  with  the  requirements 
of  18  CFR  385.2001  through  385.2005. 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
A  copy  of  any  protest  or  motion  to 
intervene  must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  01-4071  Filed  2-16-01;  8:45  am) 
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DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice;  Sunshine  Act  Meeting 

February  14,  2001. 

The  following  notice  of  meeting  is 
published  pursuant  to  section  3(A)  of 
the  Government  in  the  Simshine  Act 
(Pub.  L.  No.  94-409),  5  U.S.C.  552B: 
AGENCY  HOLDING  MEETING:  Federal 
Energy  Regulatory  Commission. 
DATE  AND  TIME:  February  21,  2001,  10 
a.m. 

PLACE:  Room  2C,  888  First  Street,  NE., 

Washington,  DC  20426. 

STATUS:  Open. 

^MATTERS  TO  BE  CONSIOERED:  Agenda. 

Note:  Items  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

Contact  Person  for  More  Information: 

f)avid  P.  Boergers,  Secretary,  Telephone 
202)  208-0400;  for  a  recording  listing 
items  stricken  from  or  added  to  the 
meeting,  call  (202)  208-1627. 
This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 
examined  in  the  reference  and 
information  center. 

760TH— Meeting  February  21,  2001, 
Regular  Meeting  (10  a.m.) 

Consent  Agenda — Markets,  Tariffs  and 
Rates — Electric 

CAE-1. 

Docket#  EROl-761,  000,  Southern 
California  EDISON  Company 
tAE-2. 

Omitted 
tAE-3. 
Docket*  EROl-724,  000,  California 
Independent  System  Operator 
Corporation 
Other#s  ELOl-14,  000,  City  of  Vernon. 
California  v.  California  Independent 
System  Operator  Corporation 

Docket*  EROl-783,  000,  Pacific  Gas  and 
Electric  Company 
(tAE-5. 

Omitted 
(tAE-€. 
Docket*  EROl-789,  000,  PJM 
Interconnection,  L.L.C. 
(tAE-7. 
Docket*  EROl-845,  000,  Firstenergy 
Generation  Corporation 
[tAE-8. 
Docket*  EROl-827,  000,  Wisconsin  Enei^y 
Corporation  Operating  Companies 
[jAE-9. 
Docket*  EROl-842,  000,  First  Energy 
Corporation  on  behalf  of:  American 
Transmission  Systems,  Inc.,  the 
Cleveland  Electric  Illuminating 
Company,  Mid-Atlantic  Energy 


Development  Company,  Ohio  Edison 
Company,  Pennsylvania  Power 
Company,  the  Toledo  Edison  Company, 
Firstenergy  Services  Corporation, 
Firstenergy  Generation  Corporation  and 
Firstenergy  Nuclear  Operating  Company 
CAE-10. 
Docket*  EROl-819,  000,  California 
Independent  System  Operator 
Corporation 
Other#s  EROO-2019,  000,  California 
Independent  System  Operator 
Corporation 
EROl-831,  000,  San  Diego  Gas  &  Electric 

Company 
EROl-832,  000,  Southern  California  Edison 

Company 
EROl-839.  000,  Pacific  Gas  &  Electric 
Company 
CAE-1 1. 
Docket*  EROl-852.  000,  Twelvepole  Creek. 
LLC 
CAE-1 2. 
Docket*  EROl-651,  000.  Southwestern 

Electric  Power  Company 
Other*s  EROl-651,  001,  Southwestern 
Electric  Power  Company 
CAE-1 3. 
Docket*  EROl-871,  000,  California 
Independent  System  Operator 
Corporation 
CAE-14. 

Omitted 
CAE-1 5. 

Omitted 
CAE-16. 
Docket*  EROl-896,  000,  San  Joaquin  Cogen 

Limited 
Other#s  EROO-2998,  001,  Southern 

Company  Services,  Inc. 
EROO-2999,  001,  Southern  Company 

Services,  Inc. 
EROO-3000,  001,  Southern  Company 

Services,  Inc. 
EROO-3001,  001,  Southern  Company 
Services,  Inc. 
CAE-17. 
Docket*  EROl-912,  000,  Central  Maine 
Power  Company 
CAE-18. 
Docket*  EROl-171.  000,  Consumers  Energy 
Company  and  CMS  Marketing,  Services 
and  Trading  Company 
Other#s  EROl-171,  001,  Consumers  Energy 
Company  and  CMS  Marketing,  Services 
and  Trading  Company 
CAE-1 9. 
Docket*  EROl-745,  000,  New  England 

Power  Company 
Other#s  EROl-745,  001,  New  England 
Power  Company 
CAE-20. 
Docket*  EROl-794,  000,  Duke  Energy 
Corporation 
CAE-21. 

Docket*  EROl-723,  000,  Utilicorp  United 
Inc. 
CAE-22. 

Omitted 
CAE-23. 
Docket*  EROO-2367,  000,  Ameren  Services 
Company 
CAE-24. 
Docket*  EROl-844.  000,  San  Diego  Gas  & 
Electric  Company 
CAE-25. 


Docket*  ER99-4415,  005.  Illinois  Power 
Company 
CAE-26. 
Docket*  EL98-47,  000,  Westmoreland- 

LG&E  Partners 
Other*s  QF92-180,  004,  Westmoreland- 
LG&E  Partners 
CAE-27. 
Docket*  ECOl-52.  000,  Firstenergy 
Corporation,  on  behalf  of:  American 
Transmission  Systems,  Inc.,  the 
Cleveland  Electric  Illuminating 
Company,  Mid-Atlantic  Energy 
Development  Company,  Ohio  Edison 
Company,  Pennsylvania  Power 
Company,  the  Toledo  Edison  Company, 
Firstenergy  Services  Corporation, 
Firstenergy  Generation  Corporation  and 
Firstenergy  Nuclear  Operating  Company 
CAE— 28. 
Docket*  ER01-200,  001,  Cinergy  Services, 
Inc. 
CAE-29. 
Docket*  EROl-284,  001,  Wolverine  Power 
Supply  Cooperative,  Inc. 
CAE-30. 

Docket*  EROl-282.  001,  Duke  Energy 

Corporation 
Other*s  EROl-283,  001,  Duke  Enei^y 

Corporation 
EROl-280,  000,  Duke  Energy  Corporation 
EROl-281,  000,  Duke  Energy  Corporation 
EROl-282,  000.  Duke  Energy  Corporation 
EROl-283,  000,  Duke  Energy  Corporation 
EROl-291,  000,  Duke  Energy  Corporation 
EROl-292,  000,  Duke  Energy  Corporation 
CAE-31. 
Docket*  EROl-313,  002,  California 
Independent  System  Operator 
Corporation 
Other#s  EROl-424,  002,  Pacific  Gas  and 
Electric  Company 
CAE-32. 
Docket*  EROl-276,  001,  Pacific  Gas  and 
Electric  Company 
CAE-33. 

Omitted 
CAE-34. 
Docket*  EROO-2413.  001,  American 
Electric  Power  Service  Corporation 
CAE-35. 
Docket*  EROO-2454,  001,  Wisconsin 
Electric  Power  Company 
CAE-36. 
Docket*  ELOO-101,  001,  New  Horizon 
Electric  Cooperative,  Inc.  v.  Duke  Power 
Company 
CAE-37. 
Docket*  EROO-3435,  001.  Carolina  Power  & 
Light  Company 
CAE-38. 
Docket*  EROO-2019.  003,  California 
Independent  System  Operator 
Corporation 
Other*s  ELOO-105,  002,  City  of  Vernon. 
California 
CAE-39. 
Docket*  ER93-150,  017,  Boston  Edison 

Company 
Other*s  EL93-10,  010,  Boston  Edison 
Company 
CAE-40. 
Docket*  EROO-3771,  001,  Firstenergy 
Operating  Companies 
CAE-41. 
Docket*  ELOO-62,  015,  ISO  New  England 
Inc. 
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CAE-42. 
Docket#  EROl-247.  003,  Virginia  Electric 

and  Power  Company 
Other«s  EROl-247.  004,  Virginia  Electric 
and  Power  Company 
CAE-43. 
Docket#  ECOl-41,  001.  PG&E  NaUonal 
Energy  Group,  LLC  and  PG&E  National 
Energy  Group,  Inc.  on  behalf  of 
themselves  and  their  public  utility 
subsidiaries 
Other#s  ECOl-49,  001,  PG&E  National 
Energy  Group,  Inc.,  PG&E  Enterprises, 
and  PG&E  Shareholdings,  Inc.  on  behalf 
of  themselves  and  their  public  utility 
subsidiaries 
CAE-44. 
Docket#  ER99-28,  004,  Sierra  Pacific 

Power  Company 
Other«s  EL99-38. 003,  Sierra  Pacific  Power 
Company 
CAE-45. 
Docket*  OAOl-2,  000,  Maine  Electric 
Power  Company 
CAE-46. 
Docket*  OAOl-1.  000.  Central  Maine 
Power  Company 
CAE-47. 
Docket*  ELOl-24,  000,  New  York 
Independent  System  Operator,  Inc. 
CAE-48. 

Omitted 
CAE-49. 
Docket*  EL98-66,  000,  East  Texas  Electric 
Cooperative,  Inc.  v.  Central  and  South 
West  Services,  Inc.,  Central  Power  and 
Light  Company.  West  Texas  Utilities 
Company.  Public  Service  Company  of 
Oklahoma  and  Southwestern  Electric 
Power  Company 
CAE-50. 
Docket*  ELOO-99,  000,  Maine  Public 
Utilities  Commission,  United 
Illuminating  Company  and  Bangor 
Hydro-Electric  Company  v.  ISO  New 
England,  Inc. 
Other*s  ELOO-100,  000,  Maine  Public 
Utilities  Commission,  United 
Ulimunating  Company  and  Bangor 
Hydro-Electric  Company  v.  ISO  New 
England.  Inc. 
ELOO-112.  000,  Maine  Public  Utilities 
Commission.  United  Illuminating 
Company  and  Bangor  Hydro-Electric 
Company  v.  ISO  New  England,  Inc. 
CAE-51. 
Docket*  ELOl-16, 000,  Pontook  Operating 
Limited  Partnership  v.  Public  Service 
Company  of  New  Hampshire 
CAE-52. 
Docket*  EL99-26,  000.  Hydro  Investors, 

Inc.  V.  Trafalgar  Power,  Inc. 
C>ther*s  QF87-499,  001.  Trafalgar  Power, 

Inc. 
QF87-500,  001,  Trafalgar  Power,  Inc. 
QF87-501,  001,  Trafolgar  Power,  Inc. 
QF88-413,  001,  Trafalgar  Power,  Inc. 
QF88-414,  001.  Trafalgar  Power,  Inc. 
QF88-415,  001,  Trafalgar  Power.  Inc. 
QF88-416,  001.  Trafalgar  Power,  Inc. 
CAE-53.  *" 

Docket*  OA97-140. 001,  Seminole  Electric 
Cooperative.  Inc. 
CAE-54. 
Docket*  EROO-980,  000.  Bangor  Hydro- 
Electric  Company 


CAE-55. 
Docket*  EROl-322. 002.  San  Diego  Gas  & 

Electric  Company 
CAE-56. 
Docket*  ER99-1303.  000.  St.  Joseph  Light 

&  Power  Company 
Other*s  NI97-2005,  Omaha  Puhlic  Power 
District 
ER98-3709,  000,  Mid-Continent  Area 

Power  Pool 
ER98-3709,  001,  Mid-Continent  Area 

Power  Pool 
ER98-3709,  002,  Mid-Continent  Area 

Power  Pool 
ER99-1304,  000,  Utilicorp  United.  Inc. 
ER99-1305,  000,  Utilicorp  United,  Inc. 
ER99-1306.  000.  Otter  Tail  Power 

Company 
ER99-1311,  000,  Minnesota  Power,  Inc. 
ER99-1313.  000,  Northern  States  Power 

Company  (Minnesota)  smd  Northern 

States  Power  Company  (Wisconsin) 
ER99-1332.  000,  Northwestern  Public 

Service  Company 
ER99-1334,  000,  AJliant  Services  Company 

on  behalf  of  lES  Utilities.  Inc..  Interstate 

Power  Company  and  Wisconsin  Power 

and  Light  Company 
ER99-1344,  000.  Midamerican  Energy 

Company 
ER99-1354.  000,  Montana-DakoU  Utilities 

Company 
CAE-57. 
Docket*  EC96-19,  043,  California 

Independent  System  Operator 

Corporation 
Other*s  ER96-1663.  044.  California 

Independent  System  Operator 

Corporation 

Consent  Agenda — ^Markets,  TariCb  and 
Rates— Gas 

CAG-1. 

Omitted 
CAG-2. 
Docket*  GTOl-9. 000,  Kern  River  Gas 
Transmission  Company 
CAG-3. 
Docket*  RPOl-214,  000,  Northwest 
Pipeline  Corporation 
CAG-4. 

Omitted 
CAG-5. 
Docket*  RPOl-212,  000,  Gulf  South 
Pipeline  Company,  LP 
CAG-6. 

Omitted 
CAG-7. 
Docket*  RPOO-162,  008.  Panhandle  Eastern 
Pipe  Line  Company 
CAG-8. 
Docket*  RPOl-134.  001,  Texas  Gas 

Transmission  Corporation 
Other*s  RPOO-260,  005,  Texas  Gas 
Transmission  Corporation 
RPOO-260,  006,  Texas  Gas  Transmission 

Corporation 
RPOl-135, 001,  Texas  Gas  Transmission 

Cor{X)ration 
CAG-9. 
Docket*  RPOl-169,  001,  Northern  Natural 
Gas  Company 
CAG-10. 

Omitted 
CAG-11. 
Docket*  RP99-326.  001,  Teimessee  Gas 
Pipeline  Company 


CAG-1 2. 
Docket*  RPOO-316,  002,  Kinder  Morgan 
Interstate  Gas  Transmission  LLC 
Other*s  RPOO-343,  002,  Kinder  Morgan 

Interstate  Gas  Transmission  LLC 
CAG-1 3. 
Docket*  RPOO-559,  002,  Reliant  Energy 
Gas  Transmission  Company 
CAG-14. 
Docket*  RP99-507.  006,  Amoco  Energy 
Trading  Corporation,  Amoco  Production 
Company  and  Burlington  Resources  Oil 
&  Gas  Company  v.  El  Paso  Natural  Gas 
Company 
Other#s  RP99-507,  004,  Amoco  Energy 
Trading  Corporation,  Amoco  Production 
Company  and  Burlington  Resources  Oil 
&  Gas  Company  v.  El  Paso  Natural  Gas 
Company 
RP99-507,  005,  Amoco  Energy  Trading 
Corporation,  Amoco  Production 
Company  and  Burlington  Resources  Oil 
&  Gas  Company  v.  El  Paso  Natural  Gas 
Company 
RP99-507,  007,  Amoco  Energy  Trading 
Corporation,  Amoco  Production 
Company  and  Burlington  Resources  Oil 
&  Gas  Company  v.  El  Paso  Natural  Gas 
Company 
RP99-507,  008.  Amoco  Energy  Trading 
Corporation,  Amoco  Production 
Company  and  Burlington  Resources  Oil 
&  Gas  Company  v.  El  Paso  Natural  Gas 
Company 
RP99-507,  009,  Amoco  Energy  Trading 
Corporation,  Amoco  Production 
Company  and  Burlington  Resources  Oil 
ft  Gas  Company  v.  El  Paso  Natural  Gas 
Company 
RP99-507.  010,  Amoco  Energy  Trading 
Corporation,  Amoco  F*roduction 
Company  and  Burlington  Resources  Oil 
&  Gas  Company  v.  El  Paso  Natxiral  Gas 
Company 
RPOO-139,  001.  KN  Marketing.  L.P.  v.  El 

Paso  Natiu^l  Gas  Company 
RPOO-139.  002.  KN  Marketing,  L.P.  v.  El 
Paso  Natural  Gas  Company 
CAG-1 5. 

Docket*  RP98-54,  033,  Colorado  Interstate 
Gas  Company 
CAG-16. 

Omitted 
CAG-1 7. 
Docket*  MGOl-17,  000,  Maritimes  and 
Northeast  Pipeline,  L.L.C. 
CAG-18. 
Docket*  MGOl-14, 000,  Algonquin  LNG. 
Inc. 
CAG-1 9. 
Docket*  MGOl-16.  000,  Texas  Eastern 
Transmission  Corporation 
CAG-20. 
Docket*  MGOl-13,  000.  Algonquin  Gas 
Transmission  Company 
CAG-21. 
Docket*  MGOl-15,  000.  East  Tennessee 
Natural  Gas  Company 
CAG-22. 
Docket*  OR96-  ET  AL..  000.  Arco  Products 
Company.  Equilon  Enterprises,  L.L.C, 
Mobil  Oil  Corporation  and  Texaco 
Refining  and  Marketing  Inc.  v.  SFPP.  L.P. 
Other*s  OR96-10,  000.  Arco  Products 
Company,  Equilon  Enterprises,  L.L.C. 
Mobil  Oil  Corporation  and  Texaco 
Refining  and  Marketing  Inc.  v.  SFPP,  L.P. 
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OR96-17,  000,  Ultramar  Diamond 
Shamrock  Corporation  and  Ultramar, 
Inc.  v.  SFPP,  L.P. 
IS98-1,  000.  SFPP,  L.P. 
OR98-1,  et  al.  000,  Arco  Products 
Company,  Equilon  Enterprises,  L.L.C, 
Mobil  Oil  Corporation  and  Texaco 
Refining  and  Marketing  Inc.  v.  SFPP,  L.P. 
OR98-2,  000,  Ultramar  Diamond  Shamrock 
Corporation  and  Ultramar,  Inc.  v.  SFPP, 
L.P. 
OROO-8,  001.  Ultramar  Diamond  Shamrock 
Corporation  and  ultramar.  Inc.  v.  SFPP, 
L.P. 
OROO-a,  001,  Tosco  Corporation  v.  SFPP, 
L.P. 
(tAG-23. 
Docket*  RPOl-172.  001,  Mojave  Pipeline 
Company 
[tAG-24. 
Docket*  RPOl-130,  001,  Southern  Natural 
Gas  Company 
iAG-25. 
Docket*  GT99-26,  001,  Tennessee  Gas 

Pipeline  Company 
Other#s  RP96-312,  016,  Tennessee  Gas 
Pipeline  Company 
3AG-26. 
Docket*  RPOO-249,  003,  Transwestem 
Pipeline  Company 

Consent  Agenda— Energy  Projects— Hydro 

CAH-1. 
Docket*  P-10551,  085,  City  of  Oswego, 
New  York 
CAH-2. 

1 1  Docket*  P-2203.  008,  Alabama  Power 
1 1     Company 
CAH-3. 
Docket*  P-10813,  051,  Town  of 
Summersville,  West  Virginia 
CAH-4. 

Omitted 
CAH-5. 
Docket*  P-2304,  005.  Phelps-Dodge 
Morenci.  Inc. 
CAH-6. 
Docket*  P-10822.  000,  Summit 
Hydropower 
CAH-7. 
Docket*  P-10823,  000,  Summit 
Hydropower 
CAH-8. 
Docket*  P-2206,  014,  Carolina  Power  & 
Light  Company 


II 


Consent  Agenda — Energy  Proiects — 
Certificates 

CAC-l. 
Docket*  CPOO-6,  001,  Gulfstream  Natural 

Gas  System,  L.L.C 
Other*s  CPOO-6.  000,  Gulfstream  Natural 

Gas  System,  L.L.C. 
CPOO-7.  000,  Gulfstream  Natural  Gas 

System,  L.L.C. 
CPOO-7,  001,  Gulfstream  Natural  Gas 

System,  L.L.C. 
CPOO-8,  000,  Gulfstream  Natural  Gas 

System,  L.L.C 
CPOO-8,  001,  Gulfstream  Natural  Gas 

System,  L.L.C. 

c;ac-2. 

Docket*  CPOO-61,  000,  Central  New  York 

Oil  and  Gas  Company,  LLC 
Other#s  CPOO-62,  000,  Central  New  York 

Oil  and  Gas  Company.  LLC 


CPOO-63,  000,  Central  New  York  Oil  and 

Gas  Company,  LLC 
CPOO-65,  000,  Tennessee  Gas  Pipeline 

Company 
CPOO-65.  001,  Tennessee  Gas  Pipeline 
Company 
CAC-3. 
Docket*  CP98-132,  001,  Northern  Natural 
Gas  Company 
CAC-4. 
Docket*  CPOO-51,  003,  East  Tennessee 
Natural  Gas  Company 
CAC-5. 
Docket*  CPOl-56,  000,  Midwestern  Gas 
Transmission  Company 
CAC-6. 
Docket*  CP98-100,  001,  Algonquin  Gas 
Transmission  Company 
CAC:-7. 
Docket*  CP99-580,  002,  Southern  LNG, 

Inc. 
Other*s  CP99-579,  002,  Southern  LNG, 

Inc. 
CP99-582,  003,  Southern  LNG,  Inc. 
CAC-8. 

Docket*  CP97-256,  008,  KN  Wattenberg 
Transmission  Limited  Liability  Company 
CAC-9. 
Docket*  CP95-735,  002,  Murphy 
Exploration  &  Production  Company  v. 
Quivira  Gas  Company 
CAC-l  0. 
Docket*  CP98-49,  006,  KN  Wattenberg 
Transmission  Limited  Liability  Company 
CAC-11. 

Omitted 
CAC-l  2. 
Docket*  CPOO-369,  000,  Natural  Gas 

Pipeline  Company  of  America 
Other*s  CPOO-379,  000,  Natural  Gas 
Pipeline  Company  of  America 

Energy  Projects— Hydro  Agenda 

H-1. 
Reserved 

Energy  Projects— Certificates  Agenda 
C-1. 
Reserved 

Markets,  Tarilfc  and  Rates— Electric  Agenda 

E-1. 
Reserved 

Markets,  Tariff  and  Rates— Gas  Agenda 

G-1. 
Reserved 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-4233  Filed  2-15-01;  11:47  am] 

BILUNG  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6945-7] 

Agency  Information  Collection 
Activities  0MB  Responses 

AGENCY:  Enviroiunental  Protection 
Agency  (EPA). 
ACTION:  Notices. 


SUMMARY:  This  document  announces  the 
Office  of  Management  and  Budget's 
(OMB)  responses  to  Agency  clearance 
requests,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et.  seq.).  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  imless  it  displays  a 
cturently  valid  OMB  control  number. 
The  OMB  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  part  9 
and  48  CFR  Chapter!  5. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Farmer  at  260-2740,  or  email  at 
Farmer.sandy@epa.gov,  and  please  refer 
to  the  appropriate  EPA  Information 
Collection  Request  (ICR)  Number. 
SUPPLEMENTARY  INFORMATION: 

OMB  Responses  to  Agency  Clearance 
Requests 

OMB  Approvals 

EPA  ICR  No.  1204.08;  Submission  of 
Utu^asonable  Adverse  Effects 
Information  imder  FIFRA  Section 
6(a)(2);  in  40  CFR  part  159;  was 
approved  01/25/2001;  OMB  No.  2070- 
0039,  expires  01/31/2004. 

EPA  ICR  No.  0010.09;  Importation 
Requirements  for  importation  of 
Nonconforming  Vehicles;  in  40  CFR 
85.1501,  and  89.601,  19  CFR  12.73  and 
12.74;  was  approved  01/26/2001;  OMB 
No.  2060-0095;  expires  08/31/2003. 

EPA  ICR  No.  0783.40;  Motor  Vehicle 
Emission  Standards  and  Emission 
Credits  Provisions  under  the  Tier  2 
Rule;  in  40  CFR  part  86;  was  approved 
01/31/2001;  OMB  No.  2060-0104; 
expires  12/31/2001. 

EPA  ICR  No.  0282.12;  Emission  Defect 
Information  Reports  (DIR)  and 
Volimtary  Emission  Recall  Reports 
(VERR);  in  40  CFR  part  85,  subpart  V, 
40  CFR  part  89,  subpart  I,  and  40  CFR 
part  90,  subpart  I,  40  CFR  part  91, 
subpart  J,  and  40  CFR  part  92,  subpart 
E;  was  approved  01/31/2001;  OMB  No. 
2060-0048;  expires  01/31/2004. 

EPA  ICR  No.  0794.09;  Notification  of 
Substantial  Risk  of  Injiuy  to  Health  and 
the  Environment  under  TSCA  Section 
8(e);  was  approved  01/31/2001;  OMB 
No.  2070-0046;  expires  01/31/2003. 

EPA  ICR  No.  1916.01;  Emission  Defect 
Information  and  Voluntary  Emission 
Recall  Reports  for  On-Highway,  Light- 
Duty  Vehicles;  in  40  CFR  parts  85.1901 
and,  85.1909;  was  approved  01/31/2001; 
OMB  No.  2060-0425;  expires  01/31/ 
2004. 

OMB  Disapproval 

EPA  ICR  No.  1921.01;  Compliance 
Assistance  Tool  Evaluation  Surveys;  on 
01/31/2001  OMB  disapproved  this 
collection. 
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Comments  Filed 

EPA  ICR  No.  0916.09:  Consolidated 
Emissions  Reporting  (Revision);  in  40 
CFR  parts  51.321.  51.322  and.  51.323; 
on  01/30/2001  OMB  filed  comment; 
OMB  comment  number  No.  2060-0088. 

EPA  ICR  No.  1844.02;  Recordkeeping 
and  Reporting  Requirements  for 
Petroleum  Refinery  NESHAP;  on  01/30/ 
2001  OMB  determined  that  the 
Information  Collection  Request  was 
improperly  submitted  and  should  be 
resubmitted  when  the  finfd  rule  is  sent 
to  the  Office  of  the  Federal  Register  for 
publication. 

EPA  ICR  No.  1982.01;  Recordkeeping 
and  Reporting  Requirements  for 
NESHAP  from  Rubber  Tire 
Manufactiuing;  on  01/29/2001  OMB 
filed  comment;  OMB  comment  number 
2060—0449. 

EPA  ICR  No.  1850.02;  NESHAP  for 
Primary  Copper  Smelters;  in  40  CFR 
part  63.  subparts  A  and  QQQ;  on  01/29/ 
2001  OMB  filed  comment;  OMB 
comment  number  2060-0438. 

EPA  ICR  No.  1985.01;  NESHAP  for 
Leather  Finishing  Operations;  on  02/02/ 
2001  OMB  filed  comment;  OMB 
comment  number  2060-0448. 

Short  Term  Extension 

EPA  ICR  No.  1761.02;  Regulations  for 
a  Volimtary  Emissions  Standards 
Program  Applicable  to  Manufacturers  of 
Light-Duty  Vehicles  and  Trucks 
Beginning  in  Model  Year  1977;  in  40 
CFR  part  86;  OMB  No.  2060-0345;  on 
01/31/2001  OMB  extended  the 
expiration  date  through  04/30/2001. 

Dated:  February  9,  2001. 
Oscar  Morales, 

Director.  Collection  Strategies  Division. 
[FR  Doc.  01-4116  Filed  2-16-01;  8:45  am] 
BUJNQ  CODE  asao-so-u 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-694&-6] 

Annual  Conference  on  Analysis  of 
Pollutants  in  ttie  Environment 

agency:  Environmental  Protection 

Agency  (EPA). 

ACnON:  Announcement  of  conference. 

summary:  The  Office  of  Science  and 
Technology  and  Battelle.  co-sponsors, 
will  hold  the  "24th  Aimual  Conference 
on  Analysis  of  Pollutants  in  the 
Environment"  to  discuss  all  aspects  of 
environmental  measurement.  The 
conference  is  open  to  the  public. 
DATES:  The  annual  conference  will  be 
held  on  May  8-10.  2001.  On  May  8. 
2001,  the  conference  will  begin  at  8:30 


a.m.  and  adjourn  at  5  p.m.  On  May  9. 
2001.  the  conference  will  begin  at  8:45 
a.m.  and  adjourn  at  5  p.m. 

On  May  10.  2001.  a  workshop  on 
detection/quantitation  will beg^at  8:30 
a.m.  and  adjourn  at  12  p.m. 
ADDRESSES:  The  conference  will  be  held 
at  the  Renaissance  Portsmouth  Hotel. 
425  Water  Street.  Portsmouth.  Virginia 
23704. 

FOR  FURTHER  INFORMATKW  CONTACT: 
Conference  and  workshop  arrangements 
are  being  conducted  by  Battelle.  For 
information  on  registration,  hotel  rates, 
transportation,  social  events,  and 
reservations  caU  Chantal  Keleher. 
Battelle.  at  (781)  952-5303.  If  you  have 
technical  questions  regarding  the 
conference  or  workshop  programs, 
please  contact  Marion  Kelly,  e-mail: 
kelly.marion@epa.gov  or  by  facsimile  at 
(202)  260-7185. 

SUPPLEMENTARY  INFORMATION:  The  24th 
Aimual  Conference  on  Analysis  of 
Pollutants  in  the  Environment  is 
designed  to  bring  together 
representatives  of  regulated  industries, 
commercial  environmental  laboratories, 
State  and  Federal  regulators,  municipal 
water  and  wastewater  laboratories,  and 
environmental  consultants  and 
contractors  to  discuss  all  aspects  of 
environmental  measurement  with  a 
particular  focus  on  environmental  water 
regulations,  compliance  monitoring,  and 
related  issues. 

The  draft  program  for  the  conference 
follows: 

Tuesday.  May  8,  2001 

Welcome  and  Status  of  Office  of  Water 
Activities 

8:45  a.m.  Welcome — Robert  G.  Beimer, 
Battelle-Ehixbvuy  Operations 

9  a.m.  Opening  Remarks — William 

Telliard,  U.S.  EPA  Office  of  Science 
&  Technology.  Engineering  and 
Analysis  Division 

9:15  a.m.  Office  of  Water  Activities — 
James  Hanlon,  Acting  Deputy 
Assistant  Administrator.  U.S.  EPA 
Office  of  Water 

Performance-Based  Measurements 

9:45  a.m.  Implementation  of 

Performance-based  Measurements 
by  the  Environmental  Laboratory 
Advisory  Board  within  the  National 
Environmental  Laboratory 
Accreditation  Conference — ^Harry  I. 
Gearhart,  DuPont 

10:15  a.m.  Break 

Trace  Metals 

10:30  a.m.  Water  Colunui  Complexation 
and  Speciation  of  Copper.  Zinc,  and 
Cadmium  and  Their  Benthic  Fluxes 
in  the  Elizabeth  River.  Virginia — 


John  R.  Donat  and  David  J.  Bimiige. 
Old  Dominion  University 

11  a.m.  A  Comparison  of  Modified  EPA 

Method  245.6  (CVAA)  and  EPA 
Method  1631B,  Attachment  1 
(CVAF)  for  Determination  of 
Mercury  in  Tissue — Brenda  Lasorsa, 
Mary  Ann  Deuth.  and  Eric  Crecelius, 
Battelle — Marine  Sciences 
Laboratory 
11:30  a.m.  Effects  of  Bottle  Material 
(Glass  or  Teflon)  and  Sample 
Holding  Time  on  Determination  of 
Mercury  at  Low  Part-per-trillion 
Levels  using  EPA  Method  1631— 
Beverly  H.  van  Buiu^n,  Nicolas  S. 
Bloom,  and  Philip  I.  Kilner, 
Frontier  Geosciences 

12  p.m.  Lunch 

Workshop 

1:30  p.m.  "Hands-on"  Workshop  for 
Sampling  Trace  Metals,  Including 
Mercury— U.S.  EPA  Office  of 
Science  &  Technology  Staff  and 
DynCorp  Information  &  Enterprise 
Technology  Staff.  Presentations  and 
a  training  video  vriW  be  followed  by 
a  "hands-on"  demo 

3  p.m.  "Hands-on"  Demo  for  Sampling 
Trace  Metals.  Including  Mercury 
Workshop  participants  will  collect 
an  aqueous  sample  using  the  "clean 
hands/dirty  hands"  technique  and 
an  operational  continuous-flow 
sampler  as  described  in  EPA's  trace 
metals  methods.  Please  bring 
appropriate  clothing  and  be 
prepared  to  get  dirty.  Participants 
will  be  divided  into  groups  of  12  for 
the  30  minute  "hands-on"  demo. 
The  demo  sessions  will  continue  on 
Wednesday,  May  9,  bom  1:30  p.m. 
until  5  p.m.  Participants  registering 
for  May  8  sessions  only,  will  be 
accommodated  in  a  "hands-on" 
demo  session  on  this  date 

5:30  p.m.  Conference  Reception 

Wednesday,  May  9.  2001 
Microbiologicals 

8:45  a.m.  Validation  of  Methods  for 
Cryptosporidium,  Giardia. 
Coliphages.  Aeromonas.  and 
Salmonella  to  Support  Regulations 
for  Water  and  Biosolids — Kevin 
Connell,  Misty  Pope.  Jennifer 
Scheller.  and  Jessica  Pulz.  DynCorp 
Information  &  Enterprise 
Technology 

9:15  a.m.  New  Methods  for  Protozoa  in 
Wastewater — Jennifer  Clancy.  CEC 

9:45  a.m.  The  Influence  of  Extended 
Sample  Holding  Times  on  Fecal 
Coliform  Bacteria  Counts — Donald 
H.  Smith.  Roger  E.  Stewart.  II;  and 
Deborah  C.  Paul;  Virginia 
Department  of  Environmental 
Quality 
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10  a.m.  Break 
Organics 

10:15  a.m.  High  Resolution  Mass 
Spectrometry  Method  for 
Determination  of  Organo-chlorine 
and  Organo-phosphate  Pesticides  in 
Water  at  the  Part-per-quadrillion 
Level — Brian  Fowler,  Steve 
Kennedy,  and  Coreen  Hamilton. 
Axys  Analytical  Services 

10:45  a.m.  Field  Analyses  for  Rapid 
Sediment  Characterization:  XRF  for 
Metal  Contaminants.  UVF  and 
Immiuioassays  for  Organic 
Contaminants,  and  QwikSed  as  a 
Screening  Bioassay — J.  Leather.  D. 
Lapota.  V.  Kirtay,  G.  Rosen,  J. 
Guerrero.  B.  Ayers,  and  S.  Apitz. 
Space  and  Naval  Warfare  Systems 
Center 

4ew  Developments 

f  1:15  a.m.  Determination  of 

Perfluorooctanyl  Sulfonates  at 
Trace  Levels  in  Water— Kirsten  J. 
Hansen.  Lisa  A.  Dick,  and  Harold  O. 
Johnson.  3M 

M:45  a.m.  Limch 

I  k)nciirrent  Workshops 

p.m.  Whole  Effluent  Toxicity  (WET) 
Testing  Workshop— U.S.  EPA  Office 
of  Science  &  Technology  Staff  and 
DynCorp  Information  &  Enterprise 
Technology  Staff  The  WET 
workshop  will  address  recent 
developments  in  WET  testing, 
including  overviews  of  new  EPA 
guidance  dociunents  and  the  results 
of  EPA's  WET  Inter-laboratory 
Variability  Studies.  The  workshop 
also  will  present  perspectives  on 
the  WET  program  from  State  and 
Regional  permitting  authorities, 
commercial  laboratories,  and 
permittees 

I  ;30  p.m.  "Hands-on"  Demo  for 

Sampling  Trace  Metals.  Including 
Mercury— U.S.  EPA  Office  of 
Science  &  Technology  Staff  and 
DynCorp  Information  &  Enterprise 
Technology  Staff 

I  i  p.m.  Adjoiun 

Thursday,  May  10,  2001 

Workshop 

8:30  a.m.  Detection/Quantitation 
Workshop— U.S.  EPA  Office  of 
Science  &  Technology  Staff.  This 
workshop  will  address  alternate 
approaches  to  detection  and 
quantitation.  Speakers  will  include 
representatives  from  EPA,  Standard 
Methods,  the  Association  of  Official 
Analytical  Chemists  (AOAC 
International),  and  the  American 
Society  for  Testing  and  Materials 
(ASTM) 


12  p.m.  Adjourn 

Dated:  February  12,  2001. 
Geoffrey  Gnibbs, 

Director.  Office  of  Science  and  Technology. 
[FR  Doc.  01-4117  Filed  2-16-01;  8:45  am] 

BILUNC  CODE  6S60-50-P 


FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration  Board; 
Special  Meeting;  Sunshine  Act 

AGENCY:  Farm  Credit  Administration. 
SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Govenunent  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)),  of 
the  forthcoming  special  meeting  of  the 
Farm  Credit  Administration  Board 
(Board). 

DATE  AND  TIME:  The  special  meeting  of 
the  Board  will  be  held  at  the  offices  of 
the  Farm  Credit  Administration  in 
McLean,  Virginia,  on  February  21.  2001, 
from  9  a.m.  imtil  such  time  as  the  Board 
concludes  its  business. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kelly  Mikel  Williams,  Secretary  to  the 
Farm  Credit  Administration  Board, 
(703)  883-4025,  TDD  (703)  883-4444. 
ADDRESSES:  Farm  Credit 
Administration,  1501  Farm  Credit  Drive. 
McLean,  Virginia  22102-5090. 
SUPPLEMENTARY  INFORMATION:  Parts  of 
this  meeting  of  the  Board  will  be  open 
to  the  public  (limited  space  available), 
and  parts  of  this  meeting  will  be  closed 
to  the  public.  In  order  to  increase  the 
accessibility  to  Board  meetings,  persons 
requiring  assistance  should  make 
arrangements  in  advance.  The  matters  to 
be  considered  at  the  meeting  are: 

Open  Session 

A.  Approval  of  Minutes 

•  January  11.  2001  (Open) 

B.  Reports 

•  Corporate  Approvals  Report 

C.  New  Business 

•  Regulations 

1.  Disclosure — Annual  Report — Final 
Rule 

2.  FAMC  Risk-Based  Capital— Final 
Rule 

Closed  Session ' 

D.  Report 

•  OSMO  Report 
Dated:  February  14,  2001. 

Kelly  Mikel  Williams, 

Secretary.  Farm  Credit  Administration  Board. 
(FR  Doc.  01-4183  Filed  2-14-01;  4:58  pm] 
BMJJNG  CODE  670S-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[EB  Docket  No.  00-156,  FCC  00-314] 

Designation  for  Hearing 

agency:  Federal  Communications 

Commission. 

ACTION:  Notice. 


■  Session  closed-exempt  pursuant  to  5  U.S.C. 
552b(c)(8)  and  (9). 


SUMMARY:  On  August  23.  2000,  (released 
August  29,  2000)  the  Commission 
designated  the  licenses  and  pending 
applications  held  by  Ronald  Brasher, 
Patricia  Brasher,  O.C  Brasher,  David 
Brasher,  Metroplex  Two-Way  Radio 
Service  ("Metroplex"),  DLB  Enterprises, 
Inc.  ("DLB"),  Jim  Sumpter,  Norma 
Siunpter,  Melissa  Siunpter,  and  Carolyn 
Lutz  for  hearing  to  determine  if  one  or 
all  of  the  licensees  misrepresented  facts 
or  lacked  candor  with  the  Conunission; 
engaged  in  imauthorized  transfers  of 
control  in  violation  of  47  USC  310(d), 
and/or  abused  Commission  processes. 
Ultimately,  the  hearing  is  to  determine 
if  the  licensees  are  basically  qualified  to 
be  Commission  licensees;  whether  the 
designated  licenses  should  be  revoked; 
whether  the  designated  applications 
should  be  granted;  and,  whether  a 
forfeiture  should  issue. 

FOR  FURTHER  INFORMATION  CONTACT:  Judy 
Lancaster,  Attorney  at  (202)  418-1420, 
FCC,  Washington.  DC  20554. 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  synopsis  of  the 
Commission's  order.  The  full  text  of  the 
order  is  available  for  inspection  and 
copying  at  the  FCC,  445  12tii  Stiwt  SW., 
Washington.  DC  20554.  The  text  of  the 
order  is  available  online  at  the 
Enforcement  Biu^au's  website: 
vkrww.fcc.gov/eb/orders.  The  text  of  the 
order  may  also  be  purchased  by  calling 
ITS  at  (202)  857-3800. 

The  Commission's  pre-designation 
investigation  indicates  that  Ronald 
Brasher,  Patricia  Brasher,  David  (aka 
D.L.)  Brasher  and  Diane  Brasher  ("the 
Brashers")  are  officers  of  DLB  and 
Metroplex.  Carolyn  Lutz  is  the  sister  of 
Patricia  Brasher  and  the  former  office 
manager  of  DLB  and  Metroplex.  In  Jidy 
1996,  Ronald  Brasher,  on  behalf  of  DLB. 
submitted  applications  to  the  frequency 
coordinator,  PCIA.  in  the  name  of,  and 
appearing  to  bear  the  signatures  of.  O.C. 
Brasher.  Ruth  Bearden,  Norma  Sumpter, 
Jim  Simipter,  Melissa  Sumpter  and 
Jermifer  Hill.  PCIA,  in  ttim,  submitted 
these  applications  to  the  Commission 
and  Commission  staff  subsequenUy 
granted  each  of  the  applications.  Ron 
Brasher,  on  behalf  of  DLB,  managed  the 
licenses  issued  by  the  FCC  on  behalf  of 
the  licensees.  However,  both  O.C. 
Brasher  and  Ruth  Bearden  had  died 
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prior  to  the  submission  of  applications 
in  their  names.  Additionally,  the 
Sumpters  and  Jennifer  Hill  deny 
authorizing,  executing  or  submitting  the 
applications  in  their  names.  They  also 
deny  any  involvement  in  the 
construction  or  operation  of  their 
respective  stations  and  say  they  have 
not  received  any  revenue  or  paid  any 
expenses  relating  to  their  stations. 
Ck)nsequently,  each  of  the  Brashers  and 
Carolyn  Lutz,  as  officers  and  employees 
of  DLB,  engaged  in  activities  that 
collectively  raise  questions  about  the 
nature  and  extent  of  their  involvement 
in  the  apparent  violations.  Accordingly, 
the  Commission  designated  the  licenses 
and  applications  listed  below  for 
hearing. 

Ronald  Brasher  is  the  licensee  of 
Private  Land  Mobile  Stations  WPLQ202. 
KCG967.  PLD495,WPKH771,  WPKI739, 
WPKI733,  WPKI707.  WIL990. 
WPLQ475,  WPLY658,  WPKY903. 
WPKY901.  WPLZ533.  WPKI762,  and 
WPDU262,  Dallas/Fort  Worth,  Texas. 
Patricia  Brasher  is  the  licensee  of 
Private  Land  Mobile  Stations  WPJ1362. 
WPKY900,  and  WPLD570,  Dallas/Fort 
Worth,  Texas.  David  Brasher  is  the 
licensee  of  Private  Land  Mobile  Stations 
WPBU651,  WPIR757  and  WPJR750, 
Dallas/Fort  Worth.  Texas.  Carolyn  S. 
Lutz  is  the  licensee  of  Private  Land 
Mobile  Station  WPJR763.  Dallas/Fort 
Worth,  Texas.  O.C.  Brasher,  deceased, 
was  the  licensee  of  Private  Land  Mobile 
Station  WPJR761.  Dallas/Fort  Worth. 
Texas.  Jim  Sumpter  is  the  licensee  of 
Private  Land  Mobile  Station  WPJR725, 
Dallas/Fort  Worth,  Texas.  Norma 
Sumpter  is  the  licensee  of  Private  Land 
Mobile  Station  WPJR739,  Dallas/Fort 
Worth,  Texas.  Melissa  Sumpter  is  the 
licensee  of  Private  Land  Mobile  Station 
WPJS437,  Dallas/Fort  Worth,  Texas, 
Jennifer  Hill  is  the  licensee  of  Private 
Land  Mobile  Station  WPJR740,  Dallas/ 
Fort  Worth,  Texas.  Metroplex  Two-Way 
Radio  Service  is  the  licensee  of  Private 
Land  Mobile  Stations  WPHS735, 
WPKP673,  WPKM797,  WPLZ841  and 
WPJR754,  Dallas/Fort  Worth,  Texas. 
DLB  Enterprises,  Inc.  is  the  licensee  of 
Private  Land  Mobile  Stations 
WPKM796,  WPKL830,  WPJY510, 
WPLU490,  WPBH830,  WPKP667, 
WPLY713.  WPMH354,  WPMH477.  and 
WPKY978,  Dallas/Fort  Worth,  Texas, 
WNAH223,  Cleora,  Oklahoma.  DLB 
Enterprises,  Inc.,  has  the  following 
applications  pending:  File  Nos. 
A017774.  AO20241  and  A019157. 
Dallas,  Texas,  File  No.  A018555,  File 
No.  AO20755.  Crowley,  Texas. 
Applicant  for  Assignment  of  Private 
Land  Mobile  SUtion  WPJR740  from 
Jennifer  Hill  File  No.  Dl  10637,  Dallas. 
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Texas.  Applicant  for  Assignment  of 
Private  Land  Mobile  Stations  from 
Ronald  Brasher  (WPKI707,  WPKI739, 
WPKI733  and  WPLQ475),  Norma 
Sumpter  (WPJR739),  D.L.  Brasher 
(WPJR750),  David  Brasher  {WPJR757), 
Jim  Sumpter  {WPJR725).  Jennifer  Hill 
(WPJR740),  Metroplex  Two-Way  Radio 
Service  (WPJR754),  O.C.  Brasher 
(WPJR761),  Melissa  Sumpter  (WPJS437) 
Dallas,  Texas,  File  No.  D113240  and  File 
No.  D113242.  Applicant  for 
Modification  of  Private  Land  Mobile 
Stations  WPKM796,  and  WPKL830,  and 
Assignment  of  Private  Land  Mobile 
Stations  WPKI733,  WPLQ475,  WPKI707 
and  WPKI739  from  Ronald  Brasher  and 
Assignment  of  Private  Land  Mobile 
Station  WPKM797  bom  Metroplex. 
Dallas.  Texas.  File  No.  Dl  13241. 

Federal  (Communications  Commission. 

Shirley  Suggs, 

Chief,  Publications  Group. 

(FR  Doc.  01-4174  Filed  2-16-01;  8:45  am] 

BNJJNO  CODE  sna-01-u 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agsncy  Meotlng;  Sunshine 
Act 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  10  a.m.  on  Tuesday,  February  20, 
2001,  the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  wall 
meet  in  closed  session,  pursuant  to 
sections  552b(c)(4),  (c)(6}.  {c)(8). 
(c)(9)(A)(ii),  and  (c)(9)(B)  of  Title  5. 
United  States  Code,  to  consider  matters 
relating  to  the  Corporation's  supervisory 
and  resolution  activities. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550 — 17th  Street, 
NW.,  Washington,  DC. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Robert  E.  Feldman,  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-6757. 

Dated:  February  14,  2001. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman. 
Executive  Secretary. 

IFR  Doc.  01-4175  Filed  2-14-01;  4:48  pm] 
MUMQ  COOK  tn4-m-M 


FEDERAL  EIMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1359-OR] 

Florida;  Major  Disaster  and  Related 
Determinations 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 

action:  Notice. 

summary:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Florida  (FEMA- 
1359-DR),  dated  February  5,  2001,  and 
related  determinations. 
EFFECTIVE  DATE:  February  5,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 
SUPPI.EMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
February  5.  2001,  the  President  declared 
a  major  disaster  under  the  authority  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act,  42  USC 
5121,  et  seq.,  as  amended  by  the 
Disaster  Mitigation  Act  of  2000,  Pub.  L. 
No.  106-390,  114  Stat.  1552  (2000).  as 
follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Florida,  resulting 
from  a  severe  freeze  on  December  1,  2000, 
through  January  25,  2001,  is  of  sufficient 
severity  and  magnitude  to  warrant  a  major 
disaster  declaration  under  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act,  42  USC  5121,  et  seq.,  as 
amended  by  the  Disaster  Mitigation  Act  of 
2000,  Pub.  L.  No.  106-390.  114  Stat.  1552 
(2000)  (Stafford  Act).  I,  therefore,  declare  that 
such  a  major  disaster  exists  in  the  State  of 
Florida. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Disaster 
Unemployment  Assistance  and  Hazard 
Mitigation  in  the  designated  areas  and  any 
other  forms  of  assistance  imder  the  Stafford 
Act  you  may  deem  appropriate  in  the 
designated  areas.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Hazard  Mitigation 
will  be  limited  to  75  percent  of  the  total 
eligible  costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

Notice  is  hereby  given  that  purstiant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Michael  Bolch  df  the 
Federal  Emergency  Management  Agency 
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to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Florida  to  have  been 
affected  adversely  by  this  declared 
major  disaster: 

The  counties  of  Alachua,  Baker,  Bradford, 
Brevard,  Broward,  Charlotte,  Citrus.  Clay, 
Collier,  Columbia,  Dixie,  Miami-Dade, 
DeSoto,  Duval,  Flagler,  Gilchrist,  Glades, 
Hamilton,  Hardee,  Hendry,  Hernando, 
Highlands,  Hillsborough,  Indian  River, 
Lafayette,  Lake,  Lee,  Levy,  Manatee,  Marion, 
Martin,  Monroe,  Nassau,  Okeechobee, 
Orange,  Osceola,  Palm  Beach,  Pasco, 
Pinellas,  Polk,  Putnam,  Sarasota,  Seminole, 
St.  )ohns,  St.  Lucie,  Suwannee,  Sumter, 
Union,  and  Volusia  for  Disaster 
Unemployment  Assistance  under  the 
Individual  Assistance  program. 

All  counties  within  the  State  of 
Florida  are  eligible  to  apply  for 
assistance  xmder  the  Hazard  Mitigation 
Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

G.  Clay  Hollister, 

Acting  Chief  of  Staff. 

(FR  Doc.  01-4131  Filed  2-16-01;  8:45  am] 

BIUINQ  0006  671S-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-3161-EM] 

IIHnois;  Amendment  No.  2  to  Notice  of 
an  Emergency  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  an  emergency  declaration  for  the 
State  of  Illinois,  (FEMA-3161-EM). 
dated  January  17,  2001,  and  related 
determinations. 

HTECnVE  DATE:  February  6,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 

Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  an  emergency  declaration  for  the 
State  of  Illinois  is  hereby  amended  to 
include  the  following  area  among  those 


areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  an 
emergency  by  the  President  in  his 
declaration  of  January  17,  2001: 

Boone  County  for  emergency  protective 
measures  under  the  Public  Assistance 
program  for  a  period  of  48  hours. 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Conununity  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program). 

Lacy  E.  Suiter. 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

[FR  Doc.  01-4127  Filed  2-16-01;  8:45  am) 

BILLMG  COM  6718-02-P 


FEDERAL  EMERGENCY 
MANAGEMEFfT  AGENCY 


[FEMA-3162-EM] 

Indiana;  Amendment  No.  1  to  Notice  of 
an  Emergency  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACnON:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  an  emergency  declaration  for  the 
State  of  Indiana,  (FEMA-3162-EM), 
dated  January  24,  2001,  and  related 
determinations. 

EFFECTIVE  DATE:  February  6.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  an  emergency  declaration  for  the 
State  of  Indiana  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  an 
emergency  by  the  President  in  his 
declaration  of  January  24,  2001: 

The  Counties  of  Adams,  Benton,  DeKalb, 
Grant,  LaPorte,  Marshall.  Newton.  Porter, 
Starke,  Wabash,  and  Wells  for  emergency 
protective  measures  under  the  Public 
Assistance  program  for  a  period  of  48  hours. 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis  ' 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 


Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548.  Hazard  Mitigation  Grant 
Prc^ram.) 

Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

[FR  Doc.  01-4128  Filed  2-16-01;  8:45  am] 

8IUJNQ  COOe  871S-42-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEiyiA-1357-DR] 

Louisiana;  AnMndment  No.  2  to  Notice 
of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Louisiana,  {FEMA-1357-DR),  dated 
January  12.  2001.  and  related 
determinations. 

EFFECTIVE  DATE:  February  2.  2001. 
FOR  FURTHER  INFORMATKW  CONTACT: 

Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  The  notice 
is  hereby  given  that,  in  a  letter  dated 
February  2,  2001,  the  President 
amended  the  cost-sharing  arrangements 
concerning  Federal  funds  provided 
imder  the  authority  of  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act,  42  USC  5121,  et  seq.,  as 
amended  by  the  Disaster  Mitigation  Act 
of  2000,  Pub.  L.  No.  106-390, 114  Stat. 
1552  (2000),  in  a  letter  to  John  W. 
Magaw,  Acting  Director  of  the  Federal 
Emergency  Management  Agency,  as 
follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Louisiana 
resulting  from  a  severe  winter  ice  storm 
beginning  on  December  11.  2000,  and 
continuing  through  )anuary  3,  2001.  is  of 
sufficient  severity  and  magnitude  that  the 
provision  of  additional  Federal  assistance  to 
ensure  public  health  and  safety  is  warranted 
under  the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act,  42  USC  5121, 
et  seq.,  as  amended  by  the  Disaster  Mitigation 
Act  of  2000,  Pub.  L.  No.  106-390,  114  Stat. 
1552  (2000)  (Stafford  Act). 

Therefore,  I  amend  my  declaration  of 
lanuary  12,  2001,  to  provide  that  the  Federal 
Emergency  Management  Agency  (FEMA) 
may  reimburse  90  percent  of  the  costs  of 
debris  removal  from  )anuary  12,  2001. 
through  and  including  March  13.  2001.  This 
adjustment  of  the  cost  share  may  be  provided 
to  all  counties  under  the  major  disaster 
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declaration.  You  may  extend  this  assistance 
for  an  additional  period  of  time,  if  requested 
and  warranted. 

Please  notify  the  Governor  of  Louisiana 
and  the  Federal  Coordinating  Officer  of  this 
amendment  to  my  major  disaster  declaration. 
(The  fbllowing  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541.  Disa.ster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

G.  Clay  Hollister, 

Acting  Chief  of  Staff . 

[PR  Doc.  01-4132  Filed  2-16-01;  8:45  am) 

BUJNQ  COOe  671t-<»-P  * 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-3160-€M] 

Michigan;  Amendmefrt  Na  1  to  Notice 
of  an  Emergency  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  an  emergency  for  the  State  of 
Michigan,  {FEMA-3160-EM),  dated 
January  10,  2001.  and  related    - 
determinations. 

EFFECTIVE  DATE:  February  2,  2001. 
FOR  FURTHER  i<F0RMATK)N  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  an  emergency  for  the  State  of 
Michigan  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  an 
emergency  by  the  President  in  his 
declaration  of  January  10,  2001: 

Branch,  Berrien,  Gladwin,  Hillsdale, 
Huron,  Ingham,  Ionia,  Jackson,  Mecosta, 
Osceola,  Sanilac,  and  Shiawassee  Counties 
for  emergency  protective  measures  under  th^ 
Public  Assistance  program  for  a  period  of  48 
hours. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 


Grant  (IFG)  Program;  83.544,  Public 
Assistance  GranU;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Lacy  E.  Suiter. 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 
[FR  Doc.  01-4129  Filed  2-16-01;  8:45  am) 
BHXma  CODE  671S-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-3160-EM] 

Michigan;  Amendment  No.  2  to  Notice 
of  an  Emergency  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  an  emergency  for  the  State  of 
Michigan  (FEMA-3160-EM),  dated 
January  10,  2001,  and  related 
determinations. 

EFFECTIVE  DATE:  February  6,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472.  (202)  646-3772. 

SUPPLEMENTARY  MF0RMAT10N:  The  notice 
of  an  emergency  for  the  State  of 
Michigan  is  hereby  amended  to  include 
the  following  area  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  an 
emergency  by  the  President  in  his 
declaration  of  January  10,  2001: 

Bay  County  for  emergency  protective 
measures  under  the  Public  Assistance 
program  for  a  period  of  48  hours. 

(The  fbllowing  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Coimseling:  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  PubUc 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 
Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

(FR  Doc.  01-4130  Filed  2-16-01;  8:45  am] 
■UJNQ  cooe  fns-a-p 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1355-OR] 

Oldahoma;  Amendment  No.  7  to  Notice 
of  a  Ma)or  Dieaeter  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Oklahoma  (FEMA-1355-DR).  dated 
January  5,  2001,  and  related 
determinations. 

EFFECTIVE  DATE:  February  5,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  as  authorized  by  the 
President  in  a  letter  dated  January  18, 
2001,  FEMA  is  extending  the  time 
period  for  reimbursement  at  90  percent 
of  the  costs  of  debris  removal  through 
July  6,  2001. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538.  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Coimseling;  83.540,  Disaster  Legal  Services 
Program:  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 
Lacy  E.  Suiter. 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 
(FR  Doc.  01-4133  Filed  2-16-01;  8:45  am] 

■LLMQ  COOK  Snt-Oft-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 


[FEIIA-13S6-DR1 


Texas 
aMaJor 


No.  6  to  Notice  of 
Declaration 


agency:  Federal  Emergency 
Management  Agency  (FEMA). 

action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  Texas, 
(FEMA-1356-DR),  dated  January  8,      - 
2001 ,  and  related  determinations. 
EFFECTIVE  DATE:  January  30,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
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Management  Agency,  Washington,  DC 
120472,  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  Texas 
is  hereby  amended  to  include  the 
following  area  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  January  8,  2001: 

Titus  County  for  Individual  Assistance 
(already  designated  for  Public  Assistance). 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 
(FR  Doc.  01-4134  Filed  2-16-01;  8:45  am) 
BHXMG  CODE  671 8-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1354-DR] 

Arkansas;  Amendment  No.  8  to  Notice 
Of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Arkansas  {FEMA-1354-DR),  dated 
December  29,  2000,  and  related 
determinations. 

EFFECTIVE  DATE:  February  5,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 

Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  as  authorized  by  the 
President  in  a  letter  dated  January  10, 
2001,  FEMA  is  extending  the  time 
period  for  Federal  funding  for  debris 
removal  at  90  percent  of  total  eligible 
costs  through  April  28,  2001. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540.  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 


Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 
[FR  Doc.  01-4135  Filed  2-16-01;  8:45  am] 
BILLING  COOE  S71S-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-135(M)R] 

Montana;  Amendment  No.  1  tc  Notice 
Of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Montana,  (FEMA-1350-DR),  dated 
December  6,  2000,  and  related 
determinations. 

EFFECTIVE  DATE:  January  30,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Montana  is  hereby  amended  to  include 
the  following  area  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  December  6,  2000: 
McCone  County  for  Public  Assistance. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545.  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 

Recovery  Directorate. 

[FR  Doc.  01-4137  Filed  2-16-01;  8:45  am] 

BILLING  COOE  671S-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1355-OR] 

Oldahoma;  Amendment  No.  6  to  Notice 
of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Oklahoma,  (FEMA-1355-DR),  dated 
January  5,  2001,  and  related 
determinations. 

EFFECTIVE  DATE:  February  2,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  The  noUce 
of  a  major  disaster  for  the  State  of 
Oklahoma  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  January  5,  2001: 

Blaine.  Canadian,  Custer,  Garfield, 
Kingfisher,  Kiowa,  Logan,  Mayes.  Osage. 
Payne,  Pawnee,  Roger  Mills  and  Tillman  for 
Public  Assistance. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Robert  J.  Adamcik, 

Deputy  Associate  Director.  Response  and 

Recovery  Directorate. 

[FR  Doc.  01-4136  Filed  2-16-01;  8:45  am] 

BNJJNG  COOE  671  *-01-U 


FEDERAL  RESERVE  SYSTEM 

Agency  Information  Collection 
Activities:  Announcement  of  Board 
Approval  Under  Delegated  Authority 
and  Submission  to  0MB 

SUMMARY 
Background 

Notice  is  hereby  given  of  the  final 
approval  of  proposed  information 
collection(s)  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  (Board) 
under  0MB  delegated  authority,  as  per 
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5  CFR  1320.16  (OMB  Regulations  on 
Controlling  Paperwork  Burdens  on  the 
Public).  Board-approved  collections  of 
information  are  incorporated  into  the 
official  OMB  inventory  of  currently 
approved  collections  of  information. 
Copies  of  the  OMB  83-Is  and  supporting 
statements  and  approved  collection  of 
information  Lnstrument{s)  are  placed 
into  OMB's  public  docket  files.  The 
Federal  Reserve  may  not  conduct  or 
sponsor,  and  the  respondent  is  not 
required  to  respond  to,  an  information 
coUection  that  has  been  extended, 
revised,  or  implemented  on  or  after 
October  1, 1995,  unless  it  displays  a 
currently  valid  OMB  control  number. 

FOR  FURTHER  INFORMATION  CONTACT: 
Federal  Reserve  Board  Clearance 
Officei^Mary  M.  West— Division  of 
Research  and  Statistics,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551  (202- 
452-3829);  OMB  Desk  Officer^ 
Alexander  T.  Hunt— Office  of 
hiformation  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3208, 
Washington,  DC  20503  (202-395-7860). 

Final  approval  under  OMB  delegated 
authority  of  the  extension  for  three 
years,  without  revision,  of  the  following 
report 

1.  Report  title:  Money  Market  Mutual 
Fund  Assets  Report. 

Agency  form  number:  FR  2051  a  and 
b. 

OMB  Control  number:  7100-0012. 

Frequency:  weekly  and  monthly. 

Reporters:  money  market  mutual 
funds. 

Annual  reporting  hours:  6,360  hours. 

Estimated  average  hours  per  response: 
3  minutes  (FR  2051a),  12  minutes  (FR 
2051b). 

Number  of  respondents:  1,800  (FR 
2051a),  700  (FR  2051b). 

Small  businesses  are  affected. 

General  description  of  report:  TMs 
information  collection  is  volimtary  (12 
U.S.C.  353  et.  seq.)  and  is  given 
confidential  treatment  (5  U.S.C. 
552(b)(4)). 

Abstract:  The  weekly  FR  2051a  and 
the  monthly  FR  2051b  reports  cover 
total  value  of  shares  outstanding  and 
investments  of  approximately  1 ,800 
money  market  mutual  funds.  The  data 
are  used  at  the  Board  for  constructing 
the  monetary  aggregates  and  for  the 
analysis  of  ciurent  money  market 
conditions  and  developments  in  the 
financial  sector. 


Board  of  Governors  of  the  Federal  Reserve 
System.  February  14.  2001. 
Jennifer  |.  Johnson, 
Secretary  of  the  Board. 
(FR  Doc.  01-4108  Filed  2-16-01;  8:45  am] 
BHJJNG  COOC  6210-01-P 

FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Banic  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  RegiUation  Y  (12  CFR  part 
225),  and  all  other  applicable  statutes 
and  regidations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1832(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  March  16, 
2001. 


Board  of  Governors  of  the  Federal  Reserve 
System,  February  13.  2001. 
Robert  DeV.  Frierson. 
Associate  Secretary  of  the  Board. 
(FR  Doc.  01-4038  Filed  2-16-01;  8:45  am) 
nUJNO  C006  6210-01-M 


A.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva,  Consiuner 
Regulation  Group)  101  Market  Street. 
San  Francisco,  California  94105-1579: 

1 .  Centennial  First  Financial  Services, 
Inc.,  Redlands,  California;  to  acquire 
100  percent  of  the  voting  shares  of 
Palomar  Community  Bank,  Escondido, 
California. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Privacy  Act  of  1974;  Revision  to 
Existing  System  of  Records 

AGENCY:  Child  Care  Subsidy  Program, 
Office  of  the  Assistant  Secretary  for 
Management  and  Budget,  Office  of  the 
Secretary,  HHS. 

ACTION:  Notice  of  revision  to  an  existing 
system  of  records. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act,  the 
Department  of  Health  and  Human 
Services  (HHS)  is  publishing  a  notice  of 
the  revision  of  an  existing  system  of 
records,  09-90-0200,  Child  Care 
Subsidy  Frogram.  The  revised  system 
will  collect  family  income  data  from 
employees  in  the  Food  and  Drug 
Administration  (FDA)  and  the  Program 
Support  Center  (PSC).  as  well  as  the 
Office  of  the  Secretary  (OS),  the 
Administration  on  Aging  (AoA),  and  the 
Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA) 
who  are  already  covered  by  this  system, 
for  the  purpose  of  determining  their 
eligibility  for  child  care  subsidies,  and 
the  amoimts  of  the  subsidies.  It  also  will 
collect  information  from  the  employees' 
child  care  providers)  for  verification 
purposes,  e.g.,  that  the  provider  is 
licensed.  Collection  of  data  will  be  by 
subsidy  application  forms  submitted  by 
employees. 

DATES:  This  revision  does  not  revise  the 
routines  uses  for  this  system.  This 
amendment  will  be  effective  without 
further  notice  on  the  day  of  its 
publication  unless  comments  are 
received  which  would  result  in  a 
contrary  determination. 
FOR  FURTHER  INFORMATION  CONTACT: 
Child  Care  Subsidy  Program 
Administrator,  Office  of  Human 
Resources,  Office  of  the  Assistant 
Secretary  for  Management  and  Budget, 
U.S.  Department  of  Health  and  Human 
Services,  Room  536-E,  200 
Independence  Ave.,  SW,  Washington, 
DC  20201.  The  telephone  number  is 
202-690-6191. 

SUPPLEMENTARY  INFORMATION:  The 
current  Notice  of  System  of  Records 
covered  only  employees  of  OS,  AoA, 
and  SAMHSA.  Subsequently  FDA  and 
PSC  have  established  child  care  subsidy 
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programs  for  their  employees.  This 
amendment  expands  coverage  of  the 
Child  Care  Subsidy  Program  Records  to 
include  employees  in  FDA  and  PSC 
who  are  eligible  for  this  program.  The 
notice  is  published  below  in  its  entirety, 
as  amended. 

Dated:  February  7,  2001. 

Evelyn  White, 

Deputy  Assistant  Secretary  for  Human 
Resources. 

09-90-0200 

SYSTEM  NAME: 

Child  care  Subsidy  Program  Records 
(HHS). 

SYSTEM  CLASSIFICATION: 

None. 


SYSTEM  location: 

Records  are  located  throughout  HHS 
in  offices  of  agency  child  care  program 
administrators  and  in  offices  of  contract 
employees  engaged  to  administer  the 
subsidy  programs.  Since  there  are 
several  sites  around  the  country,  contact 
the  appropriate  System  Manager  listed 
in  Appendix  A  for  more  details  about 
specific  locations. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

The  individuals  in  the  system  are 
employees  of  the  Administration  on 
Aging  (AoA),  Office  of  the  Secretary 
(OS),  Substance  Abuse  and  Mental 
Health  Services  Administration 
(SAMHSA),  Food  and  Drug 
Administration  (FDA),  and  Program 
Support  Center  (PSC)  in  the  Department 
of  Health  and  Human  Services  (HHS), 
who  volimtarily  apply  for  child  care 
subsidies. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Application  forms  for  a  child  care 
subsidy  contain  personal  information, 
including  employee's  (parent)  name, 
Social  Security  Number,  grade,  home 
phone  number,  home  address,  total 
income,  number  of  dependent  children, 
and  number  of  children  on  whose  behalf 
the  parent  is  applying  for  a  subsidy, 
information  on  any  tuition  assistance 
received  from  State/County/local  child 
care  subsidy,  and  information  on  child 
care  providers  used,  including  their 
name,  address,  provider  license  niunber, 
and  State  where  license  issued,  tuition 
cost,  provider  tax  identification  number, 
and  copies  of  Internal  Revenue  Form 
1040  for  verification  purposes. 

AUTHOHfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Section  1(a)(3)  of  Public  Law  106-554 
(Consolidated  Appropriations  Act)  and 
Executive  Order  9397  (November  22, 
1943). 


PURPOSE(S): 

To  establish  and  verify  HHS 
employees'  eligibility  for  child  care 
subsidies  in  order  for  HHS  to  provide 
monetary  assistance  to  its  employees. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SU^H  USE: 

1 .  Disclosure  may  be  made  to  a 
Member  of  Congress  or  to  a 
congressional  staff  member  in  response 
to  a  request  for  assistance  from  the 
Member  by  the  individual  of  record. 

2.  The  Department  of  Health  and 
Human  Services  (HHS)  may  disclose 
information  fit)m  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal,  when  (a)  HHS, 
or  any  component  thereof;  or  (b)  any 
HHS  employee  in  his  or  her  official 
capacity;  or  (c)  any  HHS  employee  in 
his  or  her  individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to 
litigation,  and  HHS  determines  that  the 
use  of  such  records  by  the  Department 
of  Justice,  court  or  other  tribunal  is 
relevant  and  necessary  to  the  litigation 
and  would  help  in  the  effective 
representation  of  the  governmental 
party,  provided,  however,  that  in  each 
case  HHS  determines  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

3.  HHS  intends  to  disclose 
information  from  this  system  to  an 
expert,  consultant,  or  contractor 
(including  employees  of  the  contractor) 
of  HHS  if  necessary  to  further  the 
implementation  and  operation  of  this 
program. 

4.  Disclosure  may  be  made  to  a 
Federal,  State,  or  local  agency 
responsible  for  investigating, 
prosecuting,  enforcing,  or  implementing 
a  statute,  rule,  regulation,  or  order, 
where  the  Department  of  Health  and 
Human  Services  is  made  aware  of  a 
violation  or  potential  violation  of  civil 
or  criminal  law  or  regulation. 

5.  Disclosure  may  be  made  to  the 
Office  of  Personnel  Management  or  the 
General  Accounting  Office  when  the 
information  is  required  for  evaluation  of 
the  subsidy  program. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 


STORAGE: 

Information  may  be  collected  on 
paper  or  electronically  and  may  be 
stored  as  paper  forms  or  on  computers. 

RETRIEVABNJTY: 

The  records  are  retrieved  by  name  and 
may  also  be  cross-referenced  to  Social 
Security  Number. 

SAFEGUARDS: 

—Authorized  Users:  Only  HHS 
personnel  working  on  this  project  and 
personnel  employed  by  HHS  contractors 
to  work  on  this  project  are  authorized 
users  as  designated  by  the  system 
manager. 

— ^Pnysical  Safeguards:  Records  are 
stored  in  lockable  metal  file  cabinets  or 
security  rooms. 

— Procedural  Safeguards:  Contractors 
who  maintain  records  in  this  system  are 
instructed  to  make  no  further  disclosure 
of  the  records,  except  as  authorized  by 
the  system  manager  and  permitted  by 
the  Privacy  Act.  Privacy  Act 
requirements  are  specifically  included 
in  contracts. 

— Technical  Safeguards:  Electronic 
records  are  protected  by  use  of 
passwords. 

—Implementation  Guidelines:  HHS 
Chapter  45-13  of  the  GeneraT 
Administration  Manual,  "Safeguarding 
Records  Contained  in  Systems  of 
Records  and  the  HHS  Automated 
Information  Systems  Security  Program 
Handbook,  Information  Resources 
Management  Manual." 

RETENTION  AND  DISPOSAL: 

Disposition  of  records  is  according  to 
the  National  Archives  and  Records 
Administration  (NARA)  guidelines. 

SYSTEM  MANAGER(S)  AND  ADDRESS<ES): 

The  records  of  individuals  applying 
for  and  receiving  child  care  subsidies 
are  managed  by  System  Managers  at  the 
various  HHS  sites  listed  in  Appendix  A. 

NOTIFICATION  PROCEDURE: 

Individuals  may  submit  a  request 
with  a  notarized  signature  on  whether 
the  system  contains  records  about  them 
to  the  local  System  Manager. 

RECORD  ACCESS  PROCEDURES: 

Request  from  individuals  for  access  to 
their  records  should  be  addressed  to  the 
local  System  Manager.  Requesters 
should  also  reasonably  specify  the 
record  contents  being  sought. 
Individuals  may  also  request  an 
accoimting  of  disclosures  of  their 
records,  if  any. 

CONTESTING  RECORD  PROCEDURES: 

Contact  the  official  at  the  address 
specified  under  Notification  Procedures 


10894 


Federal  Register /Vol.  66.  No.  34 /Tuesday.  February  20.  2001 /Notices 


above  and  reasonably  identify  the 
record,  specify  the  infonnation  being 
contested,  and  state  the  corrective 
action  sought,  with  supporting 
information  to  show  how  the  record  is 
inaccurate,  incomplete,  untimely,  or 
irrelevant. 

RECORO  SOURCE  CATEGORIES: 

Information  is  provided  by  HHS 
employees  who  apply  for  child  care 
subsidies.  Furnishing  of  the  infonnation 
is  voluntary. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
Appendix  A 

1.  For  employees  of  the  Office  of  the 
Secretary  and  the  Administration  on  Aging, 
nationwide,  contact;  Child  Care  Subsidy 
Program  Coordinator.  PSC  Work/Life  Center, 
Room  1250,  330  C  SU-eet.  SW,  Washington, 
DC  20201. 

2.  For  employees  of  the  Substance  Abuse 
and  Mental  Health  Services  Administration, 
contact:  Director,  Division  of  Human 
Resoiuces  Management,  Office  of  Program 
Services,  Substance  Abuse  and  Mental 
Health  Services  Administration,  5600  Fishers 
Lane,  Rockville,  Maryland  20857. 

3.  For  employees  of  the  Food  and  Drug 
Administration,  nationwide,  contact:  Child 
Care  Subsidy  Program  Coordinator,  Office  of 
Hiunan  Resources  and  Management  Services, 
Food  and  Drug  Administration — HFA-410, 
5600  Fishers  Lane,  Rockville,  Maryland 
20857. 

4.  For  employees  of  the  Program  Support 
Center,  contact:  Work  &  Family  Coordinator, 
Program  Support  Center,  Room  1250,  330  C 
Street  SW,  Washington,  DC  20201. 

[FR  Doc.  01^039  Filed  2-16-01;  8:45  am) 

BUJNQ  COOe  41S0-04-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Healthcare  Research  and 
Quality 

Notice  of  Meeting 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C,  Appendix  2),  announcement  is 
made  of  the  Special  Emphasis  Panel 
meeting  referenced  below. 

A  Special  Emphasis  Panel  (SEP)  is  a 
committee  of  experts  selected  to  conduct 
scientific  reviews  of  grant  applications 
submitted  for  agency  funding  that  are  related 
to  their  areas  of  expertise.  The  committee 
members  are  drawn  from  an  agency  list  of 
experts  and  are  designated  to  serve  for 
particular  individual  meetings  rather  than  for 
extended  fixed  terms  of  service. 

Substantial  segments  of  the  upcoming  SEP 
meeting  listed  below  will  be  closed  to  the 
public  in  accordance  with  the  Federal 
Advisory  Committee  Act,  section  10(d)  of  5 


U.S.C,  Appendix  2  and  5  U.S.C,  552b(c)(6). 
Grant  applications  are  to  be  reviewed  and 
discussed  at  this  meeting.  These  discussions 
are  likely  to  include  personal  information 
concerning  individuals  associated  with  the 
applications.  This  infonnation  is  exempt 
firom  mandatory  disclosure  under  the  above- 
cited  statutes. 

1.  Name  of  SEP:  Health  Research 
Dissemination  &  Implementation. 

Date:  March  5,  2001  (Open  from  8  a.m.  to 
8:15  a.m.  and  closed  for  the  remainder  of  the 
meeting). 

Place:  6010  Building,  4th  Floor, 
Conference  Room  D,  Rockville,  Maryland 
20852. 

Contact  Person:  Anyone  wishing  to  obtain 
a  roster  of  members  or  minutes  of  this 
meeting  should  contact  Ms.  Jenny  Griffith, 
Committee  Management  Officer,  Office  of 
Research  Review,  Education  and  Policy, 
AHRQ,  2101  East  Jefferson  Street,  Suite  400, 
Rockville,  Maryland  20852,  Telephone  (301) 
594-1847. 

Agenda  items  for  this  meeting  are  subject 
to  change  as  priorities  dictate. 

Dated:  February  13,  2001. 
John  M.  Eisenberg. 
Director. 

[FR  Doc.  01-4148  Filed  2-16-01;  8:45  am) 
HLUNG  cooe  4iao-«>-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Advisory  Committee  on  Childhood 
Lead  Poisoning  Prevention:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  National  Center  for 
Environmental  Health  (NCEH)  of  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
following  committee  meeting. 

Name:  Advisory  Committee  on  Childhood 
Lead  Poisoning  Prevention. 

Times  and  Dates:  8:30  a.m.— 5:15  p.m., 
February  27,  2001;  8:30  a.m. — 12:15  p.m., 
February  28,  2001. 

Place:  Swissotel  Atlanta  Hotel,  3391 
Peachtree  Road,  N.E..  Atlanta,  Georgia  30326, 
telephone  404/365-0065. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  90  people. 

Purpose:  The  Committee  shall  provide 
advice  and  guidance  to  the  Secretary;  the 
Assistant  Secretary  for  Health;  and  the 
Director,  CDC,  regarding  new  scientific 
knowledge  and  technological  developments 
and  their  practical  implications  for 
childhood  lead  poisoning  prevention  efforts. 
The  Committee  shall  also  review  and  report 
regularly  on  childhood  lead  poisoning 
prevention  practices  and  recommend 
improvements  in  national  childhood  lead 
poisoning  prevention  efforts. 

Matters  to  be  Discussed:  Agenda  items 
include:  Updates  on  Medicaid  Targeted 


Screening  issues.  Case  Management  issues, 
EPA,  and  MMWR  Publication  Process, 
Treatment  of  Lead-Exposed  Children  Trial 
Presentation,  and  discussion  of  future  topics. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Opportunities  will  be  provided  during  the 
meeting  for  oral  comments.  Depending  on  the 
time  available  and  the  number  of  requests,  it 
may  be  necessary  to  limit  the  time  of  each 
presenter. 

This  notice  is  published  less  than  15  days 
prior  to  the  meeting  due  to  administrative 
delays. 

Contact  Person  for  More  Information: 
Becky  Wright,  Pn^ram  Analyst,  Lead 
Poisoning  Prevention  Branch,  Division  of 
Environmental  Hazards  and  Health  Effects, 
NCEH,  CDC,  1600  Clifton  Road,  NE,  WS  E- 
25,  Atlanta,  Georgia  30333,  telephone  404/ 
639-1789,  fax  404/639-2570. 

The  Director,  Management  Analysis  and 
Services  office  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  February  13,  2001. 
Carolyn  I.  Russell, 

Director.  Management  Analysis  and  Services 

Office,  Centers  for  Disease  Control  and 

Pivvention. 

(FR  Doc.  01-4101  Filed  2-16-01;  8:45  am] 

BNlUNO  code  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Vaccines  and  Related  Biological 
Products  Advisory  Committee;  Notice 
of  Meeting 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  At  least  one  portion  of  the 
meeting  will  be  closed  to  the  public. 

Name  of  Committee:  Vaccines  and  Related 
Biological  Products  Advisory  Committee. 

General  Function  of  the  Committee:  To 
provide  advice  and  recommendations  to  the 
agency  on  FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be  held 
on  March  7,  2001,  from  8  a.m.  to  6:30  p.m., 
March  8,  2001,  from  8  a.m.  to  6:30  p.m.,  and 
March  9.  2001,  from  8  a.m.  to  12:30  p.m. 

Location:  Holiday  Inn,  Versailles 
Balfrooms  I  and  11,  8120  Wisconsin  Ave., 
Bethesda,  MD. 

Contact:  Nancy  T.  Cherry  or  Denise  H. 
Royster,  Center  for  Biologies  Evaluation  and 
Research  (HFM  71),  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
Rockville,  MD  20852,  or  FDA  Advisory 
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Committee  Information  Line,  1-800-741- 
S138  (301^43-0572  in  the  Washington,  DC 
>rea).  code  12391.  Please  call  the  Information 
Line  for  up-to-date  information  on  this 
neeting. 

Agenda:  On  March  7,  2001,  the  committee 
*rill  review  safety  and  immunogenicity  data 
for  a  combination  vaccine,  DTaP — Hepatitis 
B-IPV,  manufactured  by  SmithKline 
Beecham  Biologicals.  On  March  8,  2001,  the 
committee  will  discuss  approaches  to 
develop  new  pneumococcal  conjugate 
vaccines  for  U.S.  licensure.  On  March  9, 
2001,  the  committee  will  complete 
recommendations  pertaining  to  the  influenza, 
virus  vaccine  formulations  for  the  2001  to 
2002  season  and  be  briefed  on  research 
programs  in  the  Laboratory  of  Retroviruses 
and  the  Laboratory  of  Immunoregulation. 
Procedure:  On  March  7,  2001,  from  9:15 
a.m.  to  6:30  p.m.,  the  meeting  is  open  to  the 
public.  On  March  8,  2001,  from  10  a.m.  to 
8:30  p.m.,  the  meeting  is  open  to  the  public. 
On  March  9,  2001,  from  8  a.m.  to  11  a.m., 
the  meeting  is  open  to  the  public.  Interested 
persons  may  present  data,  information,  or 
views,  orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written  submissions 
may  be  made  to  the  contact  person  by 
February  28.  2001.  Oral  presentations  from 
the  public  will  be  scheduled  between 
approximately  1:30  p.m.  and  2  p.m.  on 
March  7,  2001.  On  March  8,  2001,  oral 
presentations  will  be  held  between 
approximately  2  p.m.  and  2:30  p.m.  Time 
allotted  for  each  presentation  may  be  limited. 
Those  desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  February  28,  2001,  and  submit 
a  brief  statement  of  the  general  nature  of  the 
evidence  or  argiunents  they  wish  to  present, 
the  names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  requested  to  make  their 
presentation. 
Closed  Committee  Deliberations:  On  March 

7,  2001,  from  8  a.m.  to  9  a.m.  and  on  March 

8.  2001,  from  8  a.m.  to  10  a.m.,  the  meeting 
will  be  closed  to  permit  discussion  and 
review  of  trade  secret  and/or  confidential 
information  (5  U.S.C.  552b(c)(4)).  This 
portion  of  the  meeting  will  be  closed  to 
permit  discussion  of  pending  investigational 
new  drug  applications  or  pending  product 
licensing  applications.  On  March  9,  2001, 
from  11  a.m.  to  12:30  p.m.,  the  meeting  will 
be  closed  to  permit  discussion  where 


disclosure  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy  (5 
U.S.C.  552b(c)(6)).  The  meeting  will  be 
closed  to  discuss  personal  information 
concerning  individuals  associated  with  the 
research  programs. 

Notice  of  this  meeting  is  given  under  the 
Federal  Advisory  Committee  Act  (5  U.S.C. 
app.  2). 

Dated:  February  14,  2001. 

Bonnie  H.  Malkin, 

Special  Assistant  to  the  Senior  Associate 
Commissioner. 

[FR  Doc.  01-4142  Filed  2-16-01;  8:45  am] 

BILLING  COOE  4iafr-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Submission  for  OMB  Review; 
Comment  Request;  Evaluation  of 
National  Youtti  Anti-Drug  Media 
Campaign 

SUMMARY:  Under  the  provisions  of 
section  3507(a)(1)(D)  of  the  Paperwork 
Reduction  Act  of  1995,  the  National 
Institute  on  Drug  Abuse,  the  National 
Institutes  of  Health,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
the  information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  October  17,  2000  and 
allowed  60  days  for  public  comment.  No 
public  comments  were  received.  The 
purpose  of  this  notice  is  to  allow  an 
additional  30  days  for  public  comment. 

Proposed  Collection 

Title:  Evaluation  of  National  Youth 
Anti-Drug  Media  Campaign,  OMB  No. 
0925-0466.  Information  CoIIecUon 
Request:  Revision.  Need  and  Use  of 
Infonnation  Collection:  In  1998,  the 
White  House  Office  of  National  Drug 
Control  Policy  transferred  funds  to 
NIDA  to  conduct  an  independent, 
scientifically  designed  and 


implemented  evaluation  of  the  National 
Youth  Anti-Drug  Media  Campaign,  the 
first  prevention  campaign  to  use  paid 
advertising  to  discourage  youth  from 
drug  use.  The  study  is  assessing  the 
outcomes  and  impact  of  the  national 
campaign  in  reducing  illegal  drug  use 
among  children  and  adolescents. 

In  the  first  year,  two  surveys  were 
conducted:  (1)  The  National  Survey  of 
Parents  and  Youth  (NSPY),  a  cross- 
sectional  household  survey;  and  (2)  the 
Community  Longitudinal  Study  of 
Parents  and  Youtii  (CLSPY)  in  four 
communities  with  an  ethnographic 
component.  The  purpose  of  this  revision 
is  to  discontinue  the  CLSPY  and 
incorporate  its  longitudinal  component 
into  the  NSPY  to  maximize  resources 
and  strengthen  analytic  ability.  The 
revised  NSPY  will  be  the  first  to 
measure  the  effectiveness  of  a  media 
campaign  by  following  a  large 
nationally-representative  cohort  of 
parents  and  children  from  the  same 
household  as  they  are  exposed  to  a 
media  campaign  over  time.  All  data  will 
continue  to  be  collected  using  a 
combination  of  computer-assisted 
personal  interviews  (CAPI)  and  audio 
computer-assisted  self-interviews 
(ACASI).  The  findings  form  the  basis  of 
semiannual  and  annual  reports  on 
campaign  progress.  These  reports 
provide  assistance  in  improving  the 
national  campaign,  and  will  help  to 
establish  a  rich  data  base  of  information 
about  the  process  involved  in  changing 
attitudes  and  behaviors  by  the  mass 
media. 

Frequency  of  Response:  The  revised 
NSPY  data  collection  will  continue  over 
a  four-year  period,  ending  in  December 
2003.  Each  data  collection  wave  will 
last  approximately  6  months.  Affected 
Public:  Individuals  and  households. 
Types  of  Respondents:  Children  and 
parents.  The  annual  reporting  burden, 
which  will  drop  substantially  from  the 
original  design,  is  as  follows: 


ESTIMATED  RESPONDENT  BURDEN  WAVES  3  THROUGH  7  (1/1/01  THROUGH  12/31/03) 


Type  of  respondents 


Estimated 

number  of 

respondents 


Estimated 
numtaer  of  re- 
sponses per 
respondent 


Average  time 

in  hours  per 

response 


Estimated  total 
burden  hours 


National  Survey  of  Parents  and  Youth  (NSPY) 


Estimated  an- 
nual Ixxjr  t>ur- 
den  (overs 
years) 


Baseline  (Wave  3): 

Screener  respondent 

Youth  9-11   

Adolescents  12-18  ... 
Parents 

Fbllowup  (Waves  4-7): 
Screener  respondent 

Youth  9-11   

Adolescents  12-18  ... 


23.300 

937 

1,457 

1,654 

4.849 
1,315 
5,094 


.07 
.58 
.75 
.92 

.10 
.58 
.75 


1.631 

543 

1,093 

1,522 

970 
1,525 
7.641 


544 

181 
364 
507 

323 

508 

2.547 
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ESTIMATED  RESPONDENT  BURDEN  WAVES  3  THROUGH  7  (1/1/01  THROUGH  12/31/03)— Continued 


Type  of  respondents 


Paients 

Totai  estimated  burden 


Estimated 

number  of 

respondents 


4.564 


43.170 


Estimated 
number  of  re- 
sponses per 

respondent 


Average  time 

in  hours  per 

response 


.92 


.54 


Estimated  total 
burden  hours 


8.398 


23.323 


Estimated  an- 
nual hour  bur- 
den (over  3 
years) 


2.799 


7,774 


There  are  no  Capital  Costs  to  report. 
There  are  no  Operating  or  Maintenance 
Costs  to  report.  Because  of  the 
sensitivity  of  collecting  data  from 
families  in  households  involving 
children  as  yoimg  as  9  years  old.  and 
the  importance  of  minimizing  costs  for 
repetitive,  return  visits  to  obtain 
respondent  cooperation,  ^4IDA  provides 
a  reasonable  cost  incentive  to  reimbitfse 
respondents  for  their  time,  as  approved 
byOMB. 

Request  for  Comments 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
are  invited  on  one  or  more  of  the 
following  points:  (1)  Whether  the 
proposed  revision  in  the  data  collection 
is  necessary  for  the  proper  performance 
of  the  function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  revision,  including  the 
validity  of  the  methodology  and 
assiunptions  used;  (3)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

Direct  Cominents  To  OMB 

Written  comments  and/or  suggestions 
regarding  the  items(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the: 
Office  of  Management  and  Budget. 
Office  of  Regulatory  Affairs,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503.  Attention:  Desk 
Officer  for  NIH.  To  request  more 
information  on  the  proposed  project  or 
to  obtain  a  copy  of  the  data  collection 
plans  and  instruments,  contact  Susan  L. 
David,  Project  Officer;  Division  of 
Epidemiology,  Services,  and  Prevention 
Research,  National  Institute  on  Drug 
Abuse,  6001  Executive  Blvd.  Room 
5153,  MSC.95a9,  Bethesda,  MD  20892- 
9589;  or  call  non-toU-free  number  (301) 


443-6504;  or  fax  to  (301)  443-2636;  or 
email  your  request,  including  your 
address,  to:  sdavid©nida.nih.gov. 

Conmients  Due  Date 

Comments  regarding  this  information 
collection  are  best  assured  of  having 
their  full  effect  if  received  on  or  before 
March  22,  2001. 

Dated:  February  12.  2001. 
Laura  Rosenthal, 
Executive  Officer,  NIDA. 
[FR  Doc.  01-4092  Filed  2-1&-01;  8:45  am] 
BMjjNa  cooe  4i4e-«i-« 


(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397.  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
MRS) 

Dated:  February  9,  2001. 
LaVeme  Y.  Stringfield. 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
(FR  Doc.  01-4090  Filed  2-16-01;  8:45  ami 

MLLMQ  cooe  4140-ai-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  InstltutM  of  Health 

National  Cancar  Inatltuto;  Notlca  of 
Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Cancer  Institute  Director's 
Consxuner  Liaison  Group. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Committee:  National  Cancer 
Institute  Director's  Consumer  Liaison  Group. 

Gbte.-March6.  2001. 

Time:  12:30  p.m.  to  2:30  p.m. 

Agenda:  To  get  updates  from  the  working 
groups  and  to  discuss  the  advocates  section 
of  the  April  2001  DCLG  meeting. 

Place:  National  Cancer  Institute,  6116 
Executive  Boulevard,  Suite  300  C,  Rockville, 
MD  20852,  (Telephone  Conference  Call). 

Contact  Person:  Elaine  Lee,  Acting 
Executive  Secretary,  Office  of  Liaison 
Activities,  National  Institutes  of  Health, 
National  Cancer  Institute,  6116  Executive 
Boulevard,  Suite  300  C,  Bethesda,  MD  20892. 
301/594-3194. 

Information  is  also  available  on  the 
Institute's/Center's  home  page: 
deainfo.nci.nih.gov/advisory/dclg/delg.htm. 
where  an  agenda  and  any  additional 
information  for  the  meeting  will  be  posted 
when  available. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instltutea  Of  Health 

National  Inatltute  on  Drug  Abuae; 
Notice  of  Ckwed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel, 
Minority  Institutions'  Drug  Abuse  Research 
Development  Program. 

Date;  March  23,  2001. 

Time:  2  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd., 
Bethesda,  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  Marina  L.  Volkov,  PhD, 
Health  Scientist  Administrator,  Office  of 
Extramural  Program  Review,  National 
Institute  on  Drug  Abuse,  National  Institutes 
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of  Health,  DHHS,  6001  Executive  Boulevard. 
Room  3158,  MSC  9547,  Bethesda,  MD  20892- 
9547,  (301)  435-1433. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.277,  Drug  Abuse  Scientist 
Development  Award  for  Clinicians,  Scientist 
Development  Awards,  and  Research  Scientist 
Awards;  93.278,  Drug  Abuse  National 
Research  Service  Awards  for  Research 
Training;  93.279,  Drug  Abuse  Research 
Programs,  National  Institutes  of  Health,  HHS) 

Dated:  February  12,  2001. 
LaVeme  Y.  Stringfield, 

IXrector,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-4085  Filed  2-16-01;  8:45  am] 

mUMQ  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Drug  Abuse; 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  TiUe  5  U.S.C. 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel,  "High- 
throughput  Screening  of  Functional  Activity 
of  Proteins  Using  Biosensor-based 
Technology". 

Date:  February  15,  2001. 

Time:  10  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd.. 
Bethesda.  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  Richard  C.  Harrison,  Chief, 
Contract  Review  Branch,  Office  of  Extramural 
Affairs,  National  Institute  on  Drug  Abuse, 
National  Institutes  of  Health,  6001  Executive 
Boulevard,  Room  3158,  MSC  9547,  Bethesda, 
MD  20892-9547,  301-435-1437. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Mime  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel, 
"Fluorescent  Probes". 

£>Dte;  March  1,2001. 


Time:  9  a.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd., 
Bethesda,  MD  20892. 

Contact  Person:  Eric  Zatman,  Contract 
Review  Specialist,  Office  of  ExU-amural 
Affairs,  National  Institute  on  Drug  Abuse, 
National  Institutes  of  Health,  DHHS,  6001 
Executive  Boulevard,  Room  3158,  MSC  9547 
Bethesda,  MD  20892-9547,  (301)  435-1438. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.277,  Drug  Abuse  Scientist 
Development  Award  for  Clinicians,  Scientist 
Development  Awards,  and  Research  Scientist 
Awards;  93.278,  Drug  Abuse  National 
Research  Service  Awards  for  Research 
Training;  93.279,  Drug  Abuse  Research 
Programs,  National  Institutes  of  Health. 
(HHS) 

Dated:  February  12.  2001. 

LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-4086  Filed  2-16-01;  8:45  am) 
BUUNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Institute  of  Neurological 
Disorders  and  Strolce;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notige 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  TiUe  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel. 

Date:  February  20,  2001. 

Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd.. 
Bethesda,  MD  20892.  (Telephone  Conference 
Call). 

Contact  Person:  Phillip  F.  Wiethom, 
Scientific  Review  Administrator,  Scientific 


Review  Branch,  NINDS/NIH/DHHS, 
Neuroscience  Center,  6001  Executive  Blvd 
Suite  3208,  MSC  9529,  Bethesda,  MD  20892- 
9529,  301-496-9223. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.853,  Clinical  Research 
Related  to  Neurological  Disorders;  93.854, 
Biological  Basis  Research  in  the 
Neurosciences,  National  Institutes  of  Health. 
HHS) 

Dated:  February  12,  2001. 

LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-4087  Filed  2-16-01;  8:45  am] 

BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Neurologicai 
Disorders  and  Strolce;  Notice  of  Cloeed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  TiUe  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which  . 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  SUDke  Special 
Emphasis  Panel. 

Dote;  March  13,  2001. 

77me:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  One  Washington  Circle  Hotel, 
Presidential  Board  Room.  One  Washington 
Circle.  NW..  Washington.  DC  20037. 

Contact  Person:  Lillian  M.  Publos,  Ph.D, 
Chief,  Scientific  Review  Branch,  NINDS/ 
NIH/DHHS,  Nueroscience  Center.  6001 
Executive  Blvd.,  Suite  3208.  MSC  9529, 
Bethesda,  MD  20892-9529,  301-496-9223, 
Ip28e@nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.853,  Clinical  Research 
Related  to  Neurological  Disorders:  93.854, 
Biological  Basis  Research  in  the 
Neuroscience,  National  Institutes  of  Health. 
HHS) 
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Dated:  February  12,  2001. 
La  Verne  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-4088  Filed  2-16-01;  8:45  amj 
BiUJNO  COM  4140-01-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutas  of  Haalth 

National  Institute  of  Child  Haaith  and 
Human  Development;  Amended  Notice 
of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Mental  Retardation 
Research  Subcommittee,  March  12, 
2001,  8  a.m.  to  March  14,  2001,  5  p.m.. 
Embassy  Suites,  Chevy  Chase  Pavilion, 
4300  Military  Rd..  Wisconsin  at  Western 
Ave.,  Washington,  DC  20015  which  was 
published  in  the  Federal  Register  on 
January  31.  2001,  66  FR  8418. 

The  meeting  will  be  held  on  March 
12-13,  2001.  The  meeting  is  closed  to 
the  public. 

Dated:  February  9,  2001. 
LaVene  Y.  Strii^ld. 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 
(FR  Doc.  01-4091  Filed  2-16-01:  8:45  am] 

■LLMQ  COM  4140-01-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institules  of  Health 

Mtfonal  Ubrary  of  Madidna;  Notice  of 
MaetInQ 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
^  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  TiUe  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 


would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Biomedical  Library 
Review  Conunittee. 
Date;  March  7-8,  2001. 
Closed:  March  7,  2001,  8:30  a.m.  to  11:30 
a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Library  of  Medicine,  Board 
Room  Bldg  38.  2E-09,  8600  Rockville  Pike. 
Bethesda.  MD  20894. 
Open:  March  7,  2001, 11:30  a.m.  to  2  p.m. 
Agenda:  "Permanent  Access  to  Electronic 
Information".  Associate  Director,  Library 
Operations,  NLM. 

Place:  National  Library  of  Medicine,  Board 
Room  Bldg  38,  2E-09,  8600  Rockville  Pike, 
Bethesda,  MD  20894. 

Closed:  March  7.  2001.  2  p.m.  to  5  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Library  of  Medicine.  Board 
Room  Bldg  38.  2E-09,  8600  Rockville  Pike. 
Bethesda,  MD  20894. 

Qosed:  March  8.  2001.  8:30  a.m.  to  10:30 
a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Library  of  Medicine.  Board 
Room  Bldg  38.  2E-09,  8600  Rockville  Pike. 
Bethesda.  MD  20894. 

Open:  March  8.  2001. 10:30  a.m.  to  11  a.m. 
Agenda:  Remarks  by  the  Director.  NLM. 
Place:  National  Library  of  Medicine,  Board 
Room  Bldg  38.  2E-09.  8600  Rockville  Pike. 
Bethesda,  MD  20894. 
aosed:  March  8,  2001. 11  a.m.  to  1  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Library  of  Medicine,  Board 
Room  Bldg  38,  2E-09, 8600  Rockville  Pike. 
Bethesda.  MD  20894. 

Contact  Person:  MiUon  Com,  MD, 
Associate  Director,  Office  of  Extramural 
Programs,  National  Library  of  Medicine, 
National  Institutes  of  Health,  One  Rockledge 
Centre,  Suite  301.  6705  Rockledge  Drive. 
MSC  6075.  Bethesda,  MD  20892-6075.  301- 
496-4621. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.879.  Medical  Library 
Assistance.  National  Institutes  of  Health, 
HHS) 

Dated:  February  9,  2001. 
UVeme  Y.  Stringfield. 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
(FR  Doc.  01-4089  Filed  2-16-01;  8:45  am] 

MLLMG  COM  4140-01-M 


ACnON:  None. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  inatltutaa  of  Health 

ProapacUva  Grant  of  Excluah^a 
Ucanaa:  Method  and  Apparatua  for 
Conatructing  TIaaua  MIcroarraya 

AGENCY:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 


SUMMARY:  This  is  notice,  in  accordance 
with  35  U.S.C  209(c)(1)  and  37  CFR 
404.7(a)(l)(i),  that  the  National 
Institutes  of  Health  (NIH),  Department 
of  Healfh  and  Human  Services,  is 
contemplating  the  grant  of  an  exclusive 
license  worldwide  to  practice  the 
inventions  embodied  in:  (1)  U.S.  Patent 
Application  Serial  No.  60/075,979  (PCT/ 
US99/04001)  entitled  "Tumor  Tissue 
Microarrays  for  Rapid  Molecular 
Profiling",  provisionally  filed  February 
24, 1998  and  PCT  filed  February  24, 
1999,  and  (2)  U.S.  Patent  Application 
Serial  No.  60/170,461  (PCT/USOO/ 
34043)  entitled  "Method  and  Apparatus 
for  Constructing  Tissue  Microarrays", 
provisionally  filed  December  13. 1999 
and  PCT  filed  December  13,  2000.  to 
Beecher  Instnunents  Company  having  a 
place  of  business  in  Silver  Spring, 
Maryland.  The  United  States  of  America 
is  an  assignee  to  the  patent  rights  of   ■ 
these  inventions. 

The  contemplated  exclusive  license 
may  be  limited  to  the  development  of 
instnunents  for  the  construction  of 
tissue  microarrays  for  use  for  medical 
research  and  clinical  diagnostics. 
DATES:  Only  written  comments  and/or 
applications  for  a  license  which  are 
received  by  the  NIH  Office  of 
Technology  Transfer  on  or  before  April 
23,  2001  will  be  considered. 
ADDRESSES:  Requests  for  a  copy  of  the 
patent  application,  inquiries,  comments 
and  other  materials  relating  to  the 
contemplated  license  should  be  directed 
to:  Uri  Reichman,  Ph.D.,  Technology 
Licensing  Specialist,  Office  of 
Technology  Transfer,  National  Institutes 
of  Health,  6011  Executive  Boulevard, 
Suite  325,  Rockville,  MD  20852-3804; 
Telephone:  (301)  496-7056,  ext.  240; 
Facsimile:  (301)  402-0220;  E-mail: 
reichmau@od.nih.gov.  A  signed 
Confidential  Disclosure  Agreement  will 
be  required  to  receive  copies  of  the 
patent  application. 
SUPPLEMENTARY  INFORMATION:  The 
advent  of  the  technology  of  Tissue 
Microarrays  (also  called  "Tissue  Chips") 
has  made  it  possible  to  perform 
simultaneous  molecular  profiling  of 
hundreds  or  even  thousands  of  tissue 
samples  in  a  high-throughput  fashion. 
Tissue  Microarrays  include  mvdtiplicity 
of  sub-millimeter  tissue  specimens, 
fixed  and  arranged  on  a  single 
microscope  slide.  The  technology 
provides  means  to  generate  hundreds  of 
identical  copies  of  the  slides.  These 
slides  then  can  be  used  for  specific 
molecular  analyses,  such  as  DNA  and 
mRNA  in  situ  hybridization  and  protein 
immunostaining.  The  subject 
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inventions,  contemplated  for  the 
exclusive  license,  are  directed  towards 
the  instruments  used  for  the 
construction  of  tissue  microarrays,  and 
describe  the  design  and  the  operations 
of  these  instruments.  The  method-of-use 
and  the  different  applications  of  tissue 
microarrays  for  medical  research  and 
diagnostics  are  available  for  licensing  by 
the  NIH  on  a  nonexclusive  basis  under 
a  separate  arrangement. 

The  prospective  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7,  The  prospective 
exclusive  license  may  be  granted  unless, 
within  60  days  from  the  date  of  this 
published  Notice,  NIH  receives  written 
evidence  and  argument  that  established 
that  the  grant  of  the  license  would  not 
be  consistent  with  the  requirements  of 
35  U.S.C.  209  and  37  CFR  404.7. 

Properly  filed  competing  applications 
for  a  license  filed  in  response  to  this 
notice  will  be  treated  as  objections  to 
the  contemplated  license.  Comments 
and  objections  submitted  in  response  to 
this  notice  will  not  be  made  available 
for  public  inspection,  and,  to  the  extent 
permitted  by  law,  will  not  be  released 
under  the  Freedom  of  Information  Act, 
5  U.S.C.  552. 

Dated:  February  12,  2001. 
Jacic  Spiegel, 

Director,  Division  of  Technology  Development 
and  Transfer.  Office  of  Technology  Transfer. 
[FR  Doc.  01-4093  Filed  2-16-01;  8:45  am] 

BIUJNG  COM  414O-01-4I 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Subatance  At>uae  and  Mental  Health 
Servlcea  Admlniatratlon 

Canter  for  Subatance  Abuae 
Prevention;  Notice  of  Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Center  for  Substance  Abuse  Prevention 
(CSAP)  Drug  Testing  Advisory  Board  to 
be  held  in  March  2001.  A  portion  of  the 
meeting  will  be  open  and  will  include 
a  Department  of  Health  and  Hiunan 
Services  drug  testing  program  update,  a 
Department  of  Transportation  drug 
testing  program  update,  and  an  update 
on  the  draft  guidelines  for  alternative 
specimen  testing  and  on-site  testing. 

If  anyone  needs  special 
accommodations  for  persons  with 
disabilities,  please  notify  the  Contact 
listed  below. 

The  meeting  will  also  include  the 
review,  discussion,  and  evaluation  of 
sensitive  National  Laboratory 
Certification  Program  (NLCP)  internal 


operating  procedures  and  program 
development  issues.  Therefore,  a 
portion  of  the  meeting  will  be  closed  to 
the  public  as  determined  by  the 
SAMHSA  Administrator  in  accordance 
with  Title  5  U.S.C.  552b(c)(2),  (4),  and 
(6)  and  5  U.S.C.  App.2,  §  10(d). 

A  roster  of  the  board  members  may  be 
obtained  from:  Mrs.  Giselle  Hersh, 
Division  of  Workplace  Programs,  5600 
Fishers  Lane,  Rockwall  11,  Suite  815, 
Rockville,  MD  20857,  Telephone:  (301) 
443-6014.  The  transcript  for  the  open 
session  will  be  available  on  the 
following  website:  www.health.org/ 
workplace.  Additional  information  for 
this  meeting  may  be  obtained  by 
contacting  the  individual  listed  below. 

Committee  Name:  Center  for  Substance 
Abuse  Prevention  Drug  Testing  Advisory 
Board. 

Meeting  Date:  March  6,  2001;  8:30  a.m.- 
4:30  p.m.;  March  7,  2001;  8:30  a.m.-3:30  p.m. 

Place:  Residence  Inn  Bethesda,  7335 
Wisconsin  Avenue,  Bethesda,  Maryland 
20814. 

Type:  Open:  March  6,  2001;  8:30  a.m.- 
Noon;  Closed:  March  6,  2001;  Noon-4:30 
p.m.;  Closed:  March  7,  2001;  8:30  a.m.-3:30 
p.m. 

Contact:  Donna  M.  Bush.  Ph.D..  Executive 
Secretary.  Telephone:  (301)  443-6014,  and 
FAX:  (301)  443-3031. 

Dated:  February  13,  2001. 
Toian  Vaughn, 

Committee  Management  Officer,  Substance 

Abuse  and  Mental  Health  Services 

Administration. 

[FR  Doc.  01-4107  Filed  2-1&-01;  8:45  am] 

BttJJNO  COM  416a-20-l> 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-920-09-1 320-01,  WYW1 52448] 

Coal  Laaae  Exploration  Licenae,  WY 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  invitation  for  coal 

exploration  license. 

SUMMARY:  Pursuant  to  section  2(b)  of  the 
Mineral  Leasing  Act  of  1920,  as 
amended  by  section  4  of  the  Federal ' 
Coal  Leasing  Amendments  Act  of  1976, 
90  Stat.  1083,  30  U.S.A.  201  (b),  and  to 
the  regulations  adopted  as  43  CFR  3410, 
all  interested  parties  are  hereby  invited 
to  participate  with  Bridger  Coal 
Company  on  a  pro  rata  cost  sharing 
basis  in  its  program  for  the  exploration 
of  coal  deposits  owned  by  the  United 
States  of  America  in  the  following- 
described  lands  in  Sweetwater  Coimty, 
WY: 

T.  21  N.,  R.  99  W.,  6th  P.M.,  Wyoming 


Sec.  6:  Lots  8-14,  S2NE,  SENW,  E2SW,  SE; 
T.  21  N..  R.  100  W.,  6th  P.M..  Wyoming 

Sec.  2:  Lots  5-8,  S2N2.  S2; 

Sec.  4:  Lots  5-8.  S2N2.  S2; 

Sec.  6:  Lots  8-14.  S2NE.  SENW.  E2SW.  SE; 

Sec.  8:  ALL; 

Sec.  10:  ALL: 

Sec.  12:  ALL; 

Sec.  14:  ALL; 
T.  22  N..  R.  100  W..  6th  P.M.,  Wyoming 

Sec.  20:  ALL; 

Sec.  22:  ALL; 

Sec.  24:  ALL; 

Sec.  26:  ALL; 

Sec.  28:  ALL; 

Sec.  30:  Lots  5-8,  E2.  E2W2; 

Sec.  34:  ALL. 

Containing  10,250.500  acres,  more  or  less. 

All  of  the  coal  in  the  above-described 
land  consists  of  unleased  Federal  coal 
within  the  Red  Desert  and  Rock  Springs 
Known  Recoverable  Coal  Resource 
Areas.  The  piupose  of  the  exploration 
program  is  to  obtain  information  on  the 
coal  bearing  seams  and  geologic 
formations  in  addition  to  obtaining  the 
following  characteristics:  coal  quality 
and  quantity,  Btu  content,  percent  ash, 
percent  moistiu«,  percent  sulfur  and 
percent  sodium  data  from  the  Fox  Hills, 
Lance  and/or  Fort  Union  formations. 

ADDRESSES:  The  proposed  exploration 
program  is  fully  described  and  wiU  be 
conducted  pursuant  to  an  exploration 
plan  to  be  approved  by  the  BLM.  Copies 
of  the  exploration  plan  are  available  for 
review  during  normal  business  hours  in 
the  following  offices  (serialized  under 
number  WYWl  52448):  BLM,  Wyoming 
State  Office,  5353  Yellowstone  Road, 
P.O.  Box  1828,  Cheyenne,  WY  82003- 
1828;  and,  BLM,  Rock  Springs  Field 
Office,  280  Highway  191  North,  Rock 
Springs.  WY  82901. 
SUPPLEMENTARY  INFORMATION:  This 
notice  of  invitation  will  be  published  in 
I  the  "Rocket-Miner"  of  Rock  Springs, 
WY,  once  each  week  for  two 
consecutive  weeks  beginning  the  week 
of  February  19,  2001,  and  in  the  Federal 
Register.  Any  party  electing  to 
participate  in  this  exploration  program 
must  send  written  notice  to  both  the 
BLM  and  Bridger  Coal  Company  no  later 
than  thirty  days  after  publication  of  this 
invitation  in  the  Federal  Register.  The 
written  notice  should  be  sent  to  the 
following  addresses:  Bridger  Coal 
Company,  Attn:  Scott  M.  Child,  One 
Utah  Center,  Suite  2100.  201  South 
Main  Street,  Salt  Lake  City,  UT  84140- 
0021  and  the  BLM,  Wyoming  State 
Office,  Branch  of  Solid  Minerals-922, 
Attn:  Julie  Weaver.  P.O.  Box  1828. 
Cheyenne.  WY  82003-1828. 

The  foregoing  is  published  in  the 
Federal  Register  piu-suant  to  43  CFR 
3410.2-l{c)(l). 
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Dated:  January  29,  2001. 
Phillip  C  Perlewitz, 

Chief,  Branch  of  Solid  Minerals. 

(FR  Doc.  01-3472  Filed  2-16-01;  8:45  am) 

MJJNQ  CODE  4310-22-P 

DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  Minerals  Management  Service 

(MMS).  Interior. 

ACTION:  Notice  of  extension  of  a 

currently  approved  information 

collection  (0MB  Control  Number  1010- 

0051). 

SUMMARY:  To  comply  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA),  we  are  inviting  comments  on  a 
collection  of  information  that  we  will 
submit  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  approval. 
The  information  collection  request  (ICR) 
is  titled  "30  CFR  250,  Subpart  L,  Oil  and 
Gas  Production  Measurement,  Surface 
Commingling,  and  Security." 
DATES:  Submit  written  comments  by 
April  23,  2001. 

ADDRESSES:  Mail  or  hand-carry 
comments  to  the  Department  of  the 
Interior  Minerals  Management  Service; 
Attention:  Rules  Processing  Team;  Mail 
Stop  4024:  381  Elden  Street;  Hemdon, 
Virginia  20170-4817.  If  you  wish  to  e- 
mail  comments,  the  e-mail  address  is: 
rules.comments9mms.gov.  Reference 
"Information  Collection  1010-0051"  in 
your  e-mail  subject  line.  Include  your 
name  and  return  address  in  your  e-mail 
message  and  mark  your  message  for 
return  receipt. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  record,  which  we  will  honor  to  the 
extent  allowable  by  law.  There  may  be 
circumstances  in  which  we  would 
withhold  from  the  record  a  respondent's 
identity,  as  allowable  by  the  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 


prominently  at  the  begirming  of  your 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alexis  London,  Rules  Processing  Team, 
telephone  (703)  787-1600.  You  may  also 
contact  Alexis  London  to  obtain  a  copy 
at  no  cost  of  the  regiilations  that  require 
the  subject  collection  of  information. 
SUPPLEMENTARY  INFORMATION: 

Title:  30  CFR  part  250,  Subpart  L,  Oil 
and  Gas  Production  Measurement, 
Surfece  Commingling,  and  Security. 

OMB  Control  Number:  1010-0051. 

Abstract:  The  Outer  Continental  Shelf 
(OCS)  Lands  Act,  43  U.S.C.  1331  et  seq.. 
gives  the  Secretary  (Secretary)  of  the 
Department  of  the  Interior  (DOI)  the 
responsibility  to  preserve,  protect,  and 
develop  oil  and  gas  resources  in  the 
OCS.  lliis  must  be  in  a  manner  that  is 
consistent  with  the  need  to  make  such 
resources  available  to  meet  the  Nation's 
energy  needs  as  rapidly  as  possible; 
balance  orderly  energy-resources 
development  with  protection  of  the 
human,  marine,  and  coastal 
environment;  ensure  the  public  a  fair 
and  equitable  return  on  (DCS  resources; 
and  preserve  and  maintain  free 
enterprise  competition.  The  Federal  Oil 
and  Gas  Royalty  Management  Act  of 
1982  (30  U.S.C.  1701,  et  seq.)  at  section 
1712(b)(2)  prescribes  that  an  operator 
will  "develop  and  comply  with  such 
minimum  site  security  measures  as  the 
Secretary  de&ms  appropriate,  to  protect 
oil  or  gas  produced  or  stored  on  a  lease 
site  or  on  the  Outer  Continental  Shelf 
from  theft."  These  authorities  and 
responsibilities  are  among  those 
delegated  to  MMS  under  which  we 
issue  regulations  governing  oil  and  gas 
and  sulphur  operations  in  the  OCS.  This 
information  collection  request  addresses 
the  regulations  at  30  CFR  part  250. 
subpart  L,  Oil  and  Gas  Production 
Measurement.  Surface  Commingling, 
and.Security,  and  the  associated 
supplementary  notices  to  lessees  and 
operators  intended  to  provide 
clarification,  description,  or  explanation 
of  these  regulations. 


MMS  uses  the  information  collected 
under  subpart  L  to  ensure  that  the 
volumes  of  hydrocarbons  produced  are 
measured  accurately,  and  royalties  are 
paid  on  the  proper  volumes. 
Specifically,  MMS  needs  the 
information  to: 

•  Determine  if  measurement 
equipment  is  properly  installed. 
provides  accurate  measurement  of 
production  on  which  royalty  is  due,  and 
is  operating  properly; 

•  Obtain  rates  of  production  data  in        ^ 
allocating  the  volumes  of  production 
measured  at  royalty  sales  meters,  which 

can  be  examined  during  field 
inspections; 

•  Ascertain  if  all  removals  of  oil  and 
condensate  from  the  lease  are  reported; 

•  Determine  the  amount  of  oil  that 
was  shipped  when  measiuements  are 
taken  by  gauging  the  tanks  rather  than 
being  measured  by  a  meter; 

•  Ensure  that  the  sales  location  is 
secure  and  production  cannot  be 
removed  without  the  voliunes  being 
recorded;  and 

•  Review  proving  reports  to  verify 
that  data  on  run  tickets  are  calculated 
and  reported  acciirately. 

Responses  are  mandatory.  No 
questions  of  a  "sensitive"  natiu«  are 
asked.  MMS  will  protect  proprietary 
information  according  to  30  CFR 
250.196  (Data  and  information  to  be 
made  available  to  the  public)  and  30 
CFR  part  252  (OCS  Oil  and  Gas 
Information  Program). 

Frequency:  The  fi^quency  varies  by 
section,  but  is  primarily  monthly  or  "on 
occasion." 

Estimated  Number  and  Description  of 
Respondents:  Approximately  130 
Federal  OCS  oil  and  gas  or  sulphur 
lessees. 

Estimated  Aimual  Reporting  and 
Recordkeeping  "Hour"  Burden:  The 
currently  approved  "hoiu"  bxu-den  for 
this  information  collection  is  a  total  of 
5,330  hours.  The  following  chart 
summarizes  the  components  of  this 
burden  and  estimated  biudens  per 
response  or  record.  In  calculating  the 
burden,  we  assiuned  that  respondents 
perform  certain  reqiiirements  in  the 
normal  course  of  their  activities.  We 
consider  these  to  be  usual  and 
ciistomary  and  took  that  into  accoimt  in 
estimating  the  burden. 


Citaiion  30  CFR  250  subpart  L 


Reporting  or  recordkeeping  requirement 


Hour  burden  per  response  or 
record 


Reporting  RaquirwiMnts 


1202(a)(1).  (bXI) 

1202(aK4) 

1202(cK4)* 


Submit  liquid  hydrocart)on  measurement  procedures  application  and/ 

or  changes. 
Copy  &  send  pipeline  (retrograde)  condensate  volumes  upon  request 
Copy  &  send  all  liquid  hydrocarbon  mn  tidcets  monttily 


8  hours. 

y4hour. 
1  minute. 


Citation  30  CFR  250  subpart  L 

Reporting  or  recordkeeping  requirement 

Hour  tHJrden  per  response  or 
record 

1202(d)(4) 

1202(d)(5)* 

1202(f)(2)  * 

1202(l)(2)* 

1202(l)(3)* 

Request  approval  for  proving  on  a  schedule  other  than  monthly 

Copy  &  submit  liquid  hydrocarbon  royalty  meter  proving  reports 
monthly  &  request  waiver  as  needed. 

Copy  &  submit  mechanical-displacement  prover  &  tank  prover  cali- 
bration reports. 

Copy  &  submit  royalty  tank  calibration  charts  before  using  for  royalty 
measurement. 

Copy  &  submit  inventory  tank  calibratkxi  charts  upon  request  

1  hoiir. 
1  minute. 

10  minutes. 

10  minutes. 

V4hour 

1203(b)(1) 

1203(b)(6),  (8),  (9)*  

1203(c)(4)* 

Submit  gas  measurement  procedures  application  and/or  changes 

Copy  &  submit  gas  quality  and  volume  statements  upon  request 

(80%  of  these  will  be  routine:  20%  will  take  longer). 
Copy  &  submit  gas  meter  calibratkKi  reports  upon  request  

8  hours. 
80%  @  5  mins. 
20%  ©  30  mins. 
5  minutes 

1203(e)(1)  * 

Copy  &  submit  gas  processing  plant  records  upon  request  

Vz  fKXir 

1203(0(5) 

1204(a)(1) 

Copy  &  submit  measuring  records  of  gas  lost  or  used  on  lease  upon 

request. 
Submit  commingling  apptcatkxi  and/or  changes 

5  minutes. 
8  hours 

1204(a)(2) 

1205(a)(4) 

ProvkJe  state  productkm  vdumetrk:  and/or  fractkx»l  analysis  data 

upon  request. 
Report  security  problems  (telephone)  

1  hour. 
V4hour 

Recordkeeping  Requirements 


1202(c)(1).  (2) 


1202(e) 

1202(h)(1),  (2).  (3),  (4) 


1202(i)(1)(iv).  (2)(iii) 


12020)  

1202(e)(6) 
1202(k)(5) 
1202(l)(3)  . 

1203(c)(4) 
1203(0(4) . 

1204(b)(3) 
1205(a)(2) 


1205(b)(3),  (4) 


Record  observed  data,  correctk>n  factors  &  net  standard  vokime  on 
royalty  meter  and  tank  run  tk:kets. 


Record  master  meter  calibratk>n  runs 

Record  mechanical-displacement  prover,  master  meter,  or  tank  prov- 
er proof  runs. 

Record  Ikjuid  hydrocartxjn  royalty  meter  malfunctkjn  and  repair  or  ad- 
justment on  proving  report;  record  unregistered  production  on  run 
tKket. 

List  Cpl  and  Ctt  factors  on  run  tKkets 

Retain  master  meter  calibratkm  reports  for  2  years  , 

Retain  Ik^ukf  hydrocartx>n  allocatkxi  meter  proving  reports  for  2  years 

Retain  Ik^uid  hydrocartxxi  inventory  tank  calibratk>n  charts  for  as  kxig 
as  tanks  are  in  use. 

Retain  calibration  reports  for  2  years 

Document  &  retain  measurement  records  on  gas  k>st  or  used  on 
lease  for  2  years. 

Retain  well  test  data  for  2  years  

Post  signs  at  royalty  or  inventory  tank  used  in  royalty  determination 
process. 

Retain  seal  number  lists  for  2  years  


Respondents  record  these  items 
as  part  of  normal  business 
records  &  practKes  to  verify  ac- 
curacy of  production  noeasured 
for  sale  purposes. 


1  minute. 
1  minute. 
5  minutes. 

1  minute. 

1  minute. 

2  minutes. 

1  hour. 

2  minutes. 


*  Respondents  gather  this  informatkxi  as  part  of  their  normal  business  practk»s.  MMS  only  requires  copies  of  readily  availat>le  documents. 
There  is  no  burden  for  testing,  meter  reading,  document  preparatkxi,  etc. 


Estimated  Annual  Reporting  and 
Recordkeeping  "Non-Hour  Cost" 
Burden:  We  have  identified  no  "non- 
hour"  costs  biudens. 

Comments:  The  PRA  (44  U.S.C.  3501. 
et  seq.)  provides  that  an  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to.  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  niunber. 
Before  submitting  an  ICR  to  OMB,  PRA 
section  3506(c)(2)(A)  requires  each 
agency  "*  *  *  to  provide  notice  *  *  * 
and  otherwise  consult  with  members  of 
the  public  and  affected  agencies 
concerning  each  proposed  collection  of 
information  *   *  *".  Agencies  must 
specifically  solicit  comments  to:  (a) 
Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  agency  to  perform  its  duties, 


including  whether  the  information  is 
useful;  (b)  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
enhance  the  quality,  usefulness,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  minimize  the  burden 
on  the  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
We  will  siunmarize  written  responses  to 
this  notice  and  address  them  in  our 
submission  for  OMB  approval, 
including  any  appropriate  adjustments 
to  the  estimated  burden. 

Agencies  must  estimate  both  the 
"hour"  biuden  and  "non-hour  cost" 
biuden  to  respondents  or  recordkeepers 
resulting  from  the  collection  of 
information.  We  have  not  identified  any 
non-hour  cost  burdens  for  the 


information  collection  aspects  of  30  CFR 
part  250,  subpart  L.  Therefore,  if  you 
have  costs  to  generate,  maintain,  and 
disclose  this  information,  you  should 
comment  and  provide  your  total  capital 
and  startup  cost  components  or  annual 
operation,  maintenance,  and  purchase 
of  service  components.  You  should 
describe  the  methods  you  use  to 
estimate  major  cost  factors,  including 
system  and  technology  acquisition, 
expected  useful  life  of  capital 
equipment,  discoimt  rate(s),  and  the 
period  over  which  you  inciu  costs. 
Capital  and  startup  costs  include, 
among  other  items,  computers  and 
software  you  piut:hase  to  prepare  for 
collecting  information,  monitoring,  and 
record  storage  facilities.  Generally,  your 
estimates  should  not  include  equipment 
or  services  purchased:  (i)  Before  October 
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1, 1995;  (ii)  to  comply  with 
requirements  not  associated  with  the 
information  collection;  (iii)  for  reasons 
other  than  to  provide  information  or 
keep  records  for  the  Government;  or  (iv) 
as  part  of  customary  and  usual  business 
or  private  practices. 

Dated:  February  6.  2001. 
EJi.  Danenberger, 

Chief,  Engineering  and  Operations  Division. 
(FR  Doc.  01-4059  Filed  2-16-01;  8:45  am] 
HJJNQ  cooe  4riO-l«Mi 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Managenient  Service 

Environmental  Documents  Prepared 
for  Propoeed  01!  and  Gas  Operations 
on  the  Alaslca  Outer  Continental  Shelf 

AGENCY:  Minerals  Management  Service 

(MMS),  Interior. 

ACTION:  Notice  of  the  Availability  of 

Environmental  Dociiments  Prepared  for 

Outer  Continental  Shelf  (OCS)  Mineral 

Exploration  Proposal  on  the  Alaska 

OCS. 

SUMMARY:  The  Minerals  Management 
Service  (MMS),  in  accordance  with 
Federal  regulations  (40  CFR  1501.4  and 
1506.6)  that  implement  the  National 
Environmental  Policy  Act  (NEPA), 
annoimces  the  availability  of  a  NEPA- 
related  Environmental  Assessment 
prepared  by  the  MMS  for  oil  and  gas 
exploration  activities  proposed  on  the 
Alaska  OCS.  This  listing  includes  the 
only  proposal  for  which  the  Alaska  OCS 
Office  prepared  a  Finding  of  No 
Significant  Impact  (FONSI)  in  the  3- 
month  period  preceding  this  Notice. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
matters  pertaining  to  this  notice,  contact 
Mr.  Paul  Stang  (Alaska  OCS  Region, 
Anchorage)  at  (907)  271-6045.  The 
FONSI  and  associated  EA  are  available 
for  public  inspection  between  the  hours 
of  7:45  a.m.  and  4:30  p.m.,  Monday 
through  Friday  at:  Minerals 
Management  Service,  Alaska  OCS 
Region,  Resource  Center,  949  East  36th 
Avenue,  Anchorage,  Alaska  99508- 
4363,  phone  (907) 271-6070  or  (907) 
271-6621  or  toll  free  at  1-800-764- 
2627.  Request  may  also  be  sent  to  MMS 
at  akwebmaster@mms.gov. 
SUPPIEMENTARY  INFORMATION:  The 
proposal  is  for  exploratory-drilling 
operations  that  would  be  conducted  in 
accordance  with  the  OCS  Lands  Act. 
The  purpose  of  the  Environmental 
Assessment  (EA)  is  to  evaluate  the 
probable  environmental  effects  of  the 
operations,  described  in  the  Exploration 
Plan  (EP)  for  McCovey  #1  Well,  Beaufort 
Sea,  Alaska,  dated  September  19,  2000. 


The  McCovey  drill  site  would  be  located 
approximately  12.5  mties  northeast  of 
West  Dock  at  Prudhoe  Bay,  60  miles 
northeast  of  Nuiqsut,  7  miles  northwest 
of  Cross  Island,  and  110  miles  northwest 
of  Kaktovik  in  the  Beaufort  Sea. 

The  methods  by  which  the 
exploratory  well  would  be  drilled  are 
detailed  in  the  EP  and  in  the  associated 
Environmental  Report  and  Oil  Discharge 
Prevention  and  Contingency  Plan. 
Additional  details  about  the  proposed 
operations  are  included  in  Federal 
Register  Notice  65  FR  60407  dated 
October  11,  2000,  summarizing  Phillip's 
(Alaska)  Inc.  application  for  an 
Incidental  Harassment  Authorization 
from  the  National  Marine  Fisheries 
Service. 

Location:  Lease:OCS-1577;  Block: 
6515. 

EA  Number:  AK  00-01. 

FONS/ Date;  October  19,  2000. 

MMS  prepares  EA's  and  FONSI's  for 
proposals  which  relate  to  exploration 
for  oil  and  gas  resources  on  the  Alaska 
OCS.  The  EA's  examine  the  potential 
environmental  effects  of  activities 
described  in  the  proposals  and  present 
MMS  conclusions  regarding  the 
significance  of  those  effects.  The  EA  is 
used  as  a  basis  for  determining  whether 
or  not  approvals  of  the  proposals 
constitute  major  Federal  actions  that 
significantly  affect  the  quality  of  the 
human  environment  in  accordance  with 
NEPA  102(2)(C).  A  Finding  Of  No 
Significant  Impact  (FONSI)  is  prepared 
in  those  instances  where  MMS  finds 
that  approval  will  not  result  in 
significant  effects  on  the  quality  of  the 
hmnan  environment.  The  FONSI  briefly 
presents  the  basis  for  that  finding  and 
includes  a  summary  or  copy  of  the  EA. 

This  Notice  constitutes  the  public 
Notice  of  Availability  of  environmental 
documents  required  imder  the  NEPA 
regulations.  Persons  interested  in 
reviewing  environmental  documents  for 
the  proposal  listed  abov^,  or  in 
obtaining  information  about  EA's  and 
FONSI's  prepared  for  activities  on  the 
Alaska  OCS,  are  encouraged  to  contact 
the  Alaska  OCS  Regional  Office  of 
MMS. 

Dated:  February  13,  2001. 
Caroltta  U.  Kallaur, 

Associate  Director  for  Offshore  Minerals 

Management. 

(FR  Doc.  01-4037  Filed  2-16-01;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service  (MMS) 

Outer  Continental  Shelf  (OCS),  Gulf  of 
Mexico  (COM)  Region,  Proposed  Use 
of  Floating  Production,  Storage  and 
Offloading  (FPSO)  Systems  on  the 
COM  OCS 

AGENCY:  Minerals  Management  Service, 

Interior. 

ACTION:  Notice  of  availability  of  the  final 

environmental  impact  statement  (EIS) 

on  the  proposed  use  of  FPSO  systems  on 

the  central  and  western  COM  OCS. 

The  MMS  prepared  an  EIS  on  FPSO 
systems  which  will  be  used  in 
deepwater  areas  of  the  OCS  in  the  COM. 
The  MMS  based  the  EIS  analyses  on 
estimates  of  the  kinds  and  amounts  of 
activity  onshore  and  offshore  that  could 
res^t  from  the  deplojmient  and  use  of 
FPSO  systems  to  produce  oil  and  gas  in 
areas  of  the  GOM  where  the  present  day 
oil  pipeline  system  does  not  yet  extend. 
The  IT*SO  systems  will  produce  the  oil 
in  the  conventional  fashion,  but  will 
store  it  on  board  rather  than  direct  it 
into  pipelines.  The  FPSO  systems  will 
be  unloaded  regularly  by  shuttle  tankers 
which  will  transport  the  oil  to  Gulf 
Coast  seaports. 

You  may  obtain  single  copies  of  the 
final  EIS,  or  a  CD  version,  from  the 
MMS,  Gulf  of  Mexico  OCS  Region, 
Attention:  Public  Information  Office 
(MS-5034),  1201  Elmwood  Park 
Boulevard,  Room  114,  New  Orleans, 
Louisiana  70123-2394,  or  by  calling  1- 
800-200-GULF. 

You  may  look  at  copies  of  the  final 
EIS  in  the  following  libraries: 

Texas 

Abilene  Christian  University,  Margaret 

and  Herman  Brown  Library,  1600 

Campus  Court,  Abilene; 
Alma  M.  Carpenter  Public  Library,  330 

South  Ann,  Sourlake; 
Aransas  Pass  Public  Library,  110  North 

Lamont  Street,  Aransas  Pass; 
Austin  Public  Library,  402  West  Ninth 

Street,  Austin; 
Bay  City  Public  Library,  1900  Fifth 

Street,  Bay  City; 
Baylor  University,  13125  Third  Street, 

Waco; 
Brazoria  Coimty  Library,  410  Brazoport 

Boulevard,  Freeport; 
Calhoun  County  Library,  301  South 

Aim,  Port  Lavaca; 
Chambers  County  Library  System,  202 

Cummings  Street,  Anahuac; 
Comfort  Public  Library,  Seventh  &  High 

Streets,  Comfort; 
Corpus  Christi  Central  Library,  805 

Comanche  Street,  Corpus  Christi; 
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Dallas  Public  Library,  1513  Young 

Street,  Dallas; 
East  Texas  State  University  Library, 

2600  Neal  Street,  Commerce; 
Houston  Public  Library,  500  McKinney 

Street,  Houston; 
Jackson  Coimty  Library,  411  North 

Wells  Street,  Edna; 
Lamar  University,  Gray  Library,  Virginia 

Avenue,  Beaumont; 
LaRatama  Library,  505  Mesquite  Street, 

Corpus  Christi; 
Liberty  Municipal  Library,  1710  Sam 

Houston  Avenue,  Liberty; 
Orange  Public  Library,  220  North  Fifth 

Street,  Orange; 
Port  Arthur  Public  Library,  3601 

Cultural  Center  Drive,  Port  Arthur; 
Port  Isabel  Public  Library,  213  Yturria 

Street,  Port  Isabel; 
R.  J.  Kleberg  Public  Library,  Fourth  and 

Henrietta,  Kingsville; 
Reber  Memorial  Library,  193  North 

Fourth,  Raymondville; 
Refugio  County  Public  Library,  815 

South  Commerce  Street,  Refugio; 
Rice  University,  Fondren  Library,  6100 

South  Main  Street,  Houston; 
Rockwall  Coimty  Library,  105  South 

First  Street,  Rockwall; 
Rosenberg  Library,  2310  Sealy  Street, 

Galveston; 
Sam  Houston  Regional  Library  & 

Research  Center,  FM  1011  Governors 

Road,  Liberty; 
Stephen  F.  Austin  State  University, 

Steen  Library,  Wilson  Drive, 

Nacogdoches; 
Texas  A  &  M  University,  Corpus  Christi 

Library,  6300  Ocean  Drive,  Corpus 

Christi; 
Texas  A  &  M  University,  Evans  Library, 

Spence  and  Lubbock  Streets,  College 

Station; 
Texas  Southmost  College  Library,  1825 

May  Street,  Brownsville; 
Texas  State  Library,  1200  Brazos  Street, 

Austin; 
Texas  Tech  University  Library,  18th  and 

Boston  Avenue,  Lubbock; 
University  of  Houston  Library,  4800 

Calhoun  Boulevard,  Houston; 
University  of  Texas  at  Arlington, 

Library,  701  South  Cooper  Street, 

Arlington; 
University  of  Texas  at  Austin,  Library, 

21st  and  Speedway  Streets,  Austin; 
University  of  Texas  at  Brownsville, 

Oliveria  Memorial  Library,  80  Fort 

Brown,  Brownsville; 
University  of  Texas  at  Dallas, 

McDermott  Library,  2601  North  Floyd 

Road,  Richardson; 
University  of  Texas  at  El  Paso,  Library, 

Wiggins  Road  and  University  Avenue, 

El  Paso; 
University  of  Texas  at  San  Antonio, 

Library,  6900  North  Loop  1604  West, 

San  Antonio; 


University  of  Texas  Law  School,  Tarlton 

Law  Library,  727  East  26th  Street, 

Austin; 
University  of  Texas,  LBJ  School  of 

Public  Affairs  Library,  2313  Red  River 

Street,  Austin; 
Victoria  Public  Library,  320  North  Main, 

Victoria; 

Louisiana 

Calcasieu  Parish  Library,  327  Broad 

Street,  Lake  Charles; 
Cameron  Parish  Library,  Marshall 

Street,  Cameron; 
Grand  Isle  Branch  Library,  Highway  1, 

Grand  Isle; 
Government  Documents  Library,  Loyola 

University,  6363  St.  Charles  Avenue, 

New  Orleans; 
Iberville  Parish  library,  24605  J.  Gerald 

Berret  Boulevard,  Plaquemine; 
Jefferson  Parish  Regional  Branch 

Library,  4747  West  Napoleon  Avenue, 

Metairie; 
J^iisrson  Parish  West  Bank  Outreach 

Branch  Library,  2751  Manhattan 

Boulevard,  Harvey; 
Lafayette  Public  Library,  301  W.   . 

Congress  Street,  Lafayette; 
Lafitte  Branch  Library,  Route  1,  Box  2, 

Lafitte; 
Lafourche  Parish  Library,  303  West  5th 

Street,  Thibodaux;  Louisiana  State 

University  Library,  760  Riverside 

Road.  Baton  Rouge; 
Louisiana  Tech  University,  Prescott 

Memorial  Library,  Everet  Street, 

Ruston; 
LUMCON,  Library,  Star  Route  541, 

Chauvin; 
McNeese  State  University,  Luther  E. 

Frazar  Memorial  Library,  Ryan  Street, 

Lake  Charles; 
New  Orleans  Public  Library,  219  Loyola 

Avenue,  New  Orleans; 
Nicholls  State  University,  Nicholls  State 

Library,  Leighton  Drive,  Thibodaux; 
Plaquemines  Parish  Library,  203 

Highway  11,  South,  Buras; 
St.  Bernard  Parish  Library,  1125  East  St. 

Bernard  Highway,  Chalmette; 
St.  Charles  Parish  Library,  105 

Lakewood  Drive,  Luling; 
St.  John  The  Baptist  Parish  Library, 

1334  West  Airline  Highway,  LaPlace; 
St.  Mary  Parish  Library,  206  Iberia 

Street,  Franklin; 
St.  Tammany  Parish  Library,  Covington 

Branch,  310  West  21st  Street, 

Covington; 
St.  Tammany  Parish  Library,  Slidell 

Branch,  555  Robert  Boulevard,  Slidell; 
Terreboime  Parish  Library,  424  Roussell 

Street,  Houma; 
Tulane  University,  Howard  Tilton 

Memorial  Library,  7001  Freret  Street, 

New  Orleans; 
University  of  New  Orleans  Library, 

Lakeshore  Drive,  New  Orleans; 


University  of  Southwestern  LA,  Dupre 
Library,  302  East  St.  Mary  Boulevard, 
Lafayette; 

Vermilion  Parish  Library,  Abbeville 
Branch,  200  North  Street,  Abbeville; 

Mississippi 

Gulf  Coast  Research  Laboratory,  Gunter 

Library,  703  East  Beach  Drive,  Ocean 

Springs; 
Hancock  County  Library  System,  312 

Highway  90,  Bay  St.  Louis; 
Harrison  County  Library,  14th  and  21st 

Avenues,  Gulfport; 
Jackson  George  Regional  Library 

System,  3214  Pascagoula  Street, 

Pascagoula; 

AlalMma     - 

Dauphin  Island  Sea  Lab,  Marine 

Environmental  Science  Consortium, 

Library,  Bienville  Boulevard,  Dauphin 

Island; 
Gulf  Shores  Public  Library,  Municipal 

Complex,  Route  3,  Gulf  Shores; 
Mobile  Public  Library,  701  Government 

Street,  Mobile; 
Thomas  B.  Norton  Public  Library,  221 

West  19th  Avenue,  Gulf  Shores; 
University  of  South  Alabama, 

University  Boulevard,  Mobile; 
Montgomeiy  Public  Library,  445  South  * 

Lavnrence  Street,  Montgomnry; 

Florida 

Bay  County  Public  Library,  25  West 

Govenunent  Street,  Panama  Qty; . 
Charlotte-Glades  Regional  Library 

System,  18400  Murdock  Circle,  Port 

Charlotte; 
Collier  Coimty  Public  Library,  650 

Central  Avenue,  Naples; 
Environmental  Library,  Sarasota 

County,  7112  Curtis  Avenue,  Sarasota; 
Florida  AiM  University,  Coleman 

Memorial  Library,  Martin  Luther  King 

Boulevard,  Tallahassee; 
Florida  Northwest  Regional  Library 

System,  25  West  Government  Street, 

Panama  City; 
Florida  State  University,  Strozier 

Library,  Call  Street  and  Copeland 

Avenue,  Tallahassee; 
Fort  Walton  Beach  Public  Library,  105 

Miracle  Strip  Parkway,  Fort  Walton 

Beach; 
Leon  County  Public  Library,  200  West 

Park  Avenue,  Tallahassee; 
Marathon  Public  Library,  3152  Overseas 

Highway,  Marathon; 
Monroe  County  Public  Library,  700 

Fleming  Street,  Key  West; 
Port  Charlotte  Public  Library.  2280 

Aaron  Street,  Port  Charlotte; 
Selby  Public  Library,  1001  Boulevard  of 

the  Arts,  Sarasota; 
St.  Petersburg  Public  Library,  3745 

Avenue  North,  St.  Petersburg; 
Tampa-Hillsborough  County  Library, 

Documents  Division,  900  North 

Ashley  Drive,  Tampa; 
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University  of  Florida  Library,  University 
Avenue,  Gainesville; 

University  of  Florida,  Holland  Law 
Library,  Southwest  25th  St.  and  2nd 
Avenue,  Gainesville; 

West  Florida  Regional  Library,  200  West 
Gregory  Street,  Pensacola. 

Dated:  February  2,  2001. 
Carolita  U.  Kallaur, 
Associate  Director  for  Offshore  Minerals 
Martagement. 
[FR  Doc.  01-4084  Filed  2-16-01;  8:45  am] 

BHJJNGCOOC  4310-im-P 

DEPARTMErfT  OF  THE  INTERIOR 

National  Park  Service 

Concession  Contract  Negotiations; 
Acadia  National  Park,  ME 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Public  Notice. 

SUMMARY:  Public  notice  is  hereby  given 
that  the  National  Park  Service  proposes 
to  award  a  temporary  concession 
contract  authorizing  the  operation  of 
carriage  rides,  horse  camp,  day  use 
parking,  facilities  and  services  for  the 
public  at  Acadia  National  Park,  Maine 
for  a  term  not  to  exceed  October  31, 
2001. 

DATES:  March  22,  2001. 

AOOAESSES:  National  Park  Service, 
Concession  Management  Program, 
Boston  Support  Office,  15  State  Street, 
Boston  MA  02109-3572,  Telephone 
(617)  223-5209. 

SUPPLEMENTARY  INFORMATION:  This 
temporary  concession  contract  is  being 
awarded  to  Mr.  Edward  Winterberg, 
Seal  Harbor,  Maine.  It  is  necessary  to 
award  the  contract  in  order  to  avoid 
interruption  of  visitor  services. 

This  action  is  issued  pursuant  to  36 
CFR  51.24(a).  This  is  not  a  request  for 
proposals  and  no  prospectus  is  being 
issued  at  this  time.  The  Secretary 
intends  to  issue  a  competitive 
soUcitation  of  offers  for  a  long-term 
operator  to  begin  in  2002.  You  may  be 
placed  on  a  mailing  list  for  receiving 
information  regarding  the  competitive 
solicitation  by  sending  a  written  request 
to  the  above  address. 

Dated:  December  22,  2000. 
Chrysandra  L.  Walter, 
Acting  Regional  Director,  Northeast  Region. 
[FR  Doc.  01-4082  Filed  2-16-01;  8:45  am] 
BILUNG  CODE  4310-70-M 


DEPARTMENT  OF  THE  INTERIOR^ 

National  Park  Service 

Notice  of  Intent  To  issue  a  Temporary 
of  Concession  Contract  for  Gias 
Service  at  Yosemite  National  Park 

SUMMARY:  Pursuant  to  the  National  Park 
Service  Concessions  Management 
Improvement  Act  of  1998,  notice  is 
hereby  given  that  the  National  Park 
Service  intends  to  issue  a  temporary 
concession  contract  authorizing 
continued  operation  of  a  gas  service 
station  adjacent  to  the  west  entrance  of 
Yosemite  National  Park.  The  operation 
is  located  on  land  administered  by  the 
park  in  the  community  of  El  Portal.  The 
temporary  concession  contract  will  be 
for  a  term  of  not  more  than  three  years. 
This  short-term  concession  contract  is 
necessary  to  avoid  interruption  of 
public  services  while  the  National  Park 
Service  finalizes  the  Yosemite  Valley 
Plan.  This  short-term  contract  will  be 
for  a  three-year  period  beginning 
January  1,  2001.  This  notice  is  in 
pursuant  to  36  CFR  part  51 ,  section 
51.24(a). 

SUPPLEMENTARY  INFORMATION:  The 

ciurent  concession  contract  at  Yosemite 
National  Park  will  expire  on  December 
31,  2000.  The  year  round  operation  is 
the  primary  source  for  visitors  to  obtain 
gas  and  have  minor  auto  repairs 
performed.  The  Yosemite  Valley  Plan  is 
near  completion  and  addresses  future 
service  station  operations.  Underground 
storage  tanks  at  the  existing  El  Portal 
Site  must  be  replaced  to  comply  with  all 
state  and  federal  requirements;  this  is  in 
the  process  of  being  accomplished.  The 
short-term  concession  contact  will  allow 
for  this  action  to  take  place  without  a 
long-term  delay  in  service  to  the  public. 
In  addition,  this  period  of  time  is 
necessary  to  allow  for  completion  of  the 
Prospectus,  that  will  incorporate  the 
planning  requirements  for  commercial 
development  of  the  El  Portal 
Administrative  Site  currently  being 
considered  in  the  Yosemite  Valley  Plan. 

Information  about  this  notice  can  be 
sought  from:  National  Park  Service, 
Chief,  Concession  Program  Management 
Office,  Pacific  West  Region,  Attn:  Mr. 
Tony  Sisto,  600  Harrison  Street,  Suite 
600,  San  Francisco,  California  94107- 
1372,  or  call  (415)  427-1366. 

Dated:  January  12,  2001. 
Sondra  Humphries, 

(Acting)  Regional  Director,  Pacific  West 

Region. 

(FR  Doc.  01-4078  Filed  2-16-01;  8:45  am] 

MLUNG  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Concessions  Management  Advisory 
Board  Meeting 

agency:  National  Park  Service.  Interior. 

ACTION:  Notice  of  Meeting  of 
Concessions  Management  Advisory 
Board. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act  (Public 
Law  92^63,  86  Stat.  770,  5  U.S.C.  App 
1,  section  10),  notice  is  hereby  given 
that  the  Concessions  Management 
Advisory  Board  will  hold  its  fourth 
meeting  February  21  and  22,  2001,  in 
Washington,  DC.  The  meeting  is 
scheduled  to  be  held  at  the  American 
Geophysical  Union  Building  located  at 
2000  Florida  Avenue,  NW,  Washington, 
DC.  The  meeting  will  convene  at  8:30 
a.m.  on  both  February  21  and  February 
22  in  Room  A  of  the  Geophysical 
building.  The  meeting  will  last 
approximately  8  houis  each  day  and 
will  be  concluded  in  Thursday 
afternoon. 

SUPPLEMENTARY  INFORMATION:  The 
Advisory  Board  was  established  by  Title 
rV,  Section  409  of  the  National  Park 
Omnibus  Management  Act  of  1998, 
November  13, 1998,  (Public  Law  105- 
391).  The  purpose  of  the  Board  is  to 
advise  the  Secretary  and  the  National 
Park  Service  (NPS)  on  matters  relating 
to  management  of  concessions  in  the 
National  Park  System. 

Major  topics  for  discussion  during 
this  meeting  include: 

•  Welcome.  Objectives  of  meeting. 

•  Discussion  of  Advisory  Board 
annual  report  which  was  submitted  to 
Congress  on  November  22,  2000. 

•  Discussion  of  residts  of  business- 
based  analysis  conducted  by 
Pricewaterhouse  Coopers  which 
includes  a  review  of  the  NPS 
Concessions  Program  for  redefining 
management  and  business  processes. 

•  Discussion  focusing  on 
development  of  an  online  for  work  on 
handcraft  program. 

•  Closing  remarks  (including 
smnmary  of  accomplishments  of 
meeting,  date  of  next  proposed  meeting, 
assignment  of  tasks). 

The  Board  will  also  discuss  its 
organizational  and  administrative 
needs. 

The  meeting  will  be  open  to  the 
public,  however,  facilities  and  space  of 
accommodating  members  of  the  public 
are  limited,  and  persons  will  be 
accommodated  on  a  first-come  first- 
served  basis. 
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Assistance  to  Individuals  With 
Hsabilities  at  the  Public  Meeting 

I  The  meeting  site  is  accessible  to 
individuals  with  disabilities.  If  you  plan 
to  attend  and  will  need  an  auxiliary  aid 
or  service  to  participate  in  the  meeting 
(e.g.,  interpreting  service,  assistive 
listening  device,  or  materials  in  an 
alternate  format),  notify  the  contact 
person  listed  in  this  notice  at  least  2 
weeks  before  th6  scheduled  meeting 
date.  Attempts  will  be  made  to  meet  any 
request(s)  we  receive  after  that  date, 
however,  we  may  not  be  able  to  make 
the  requested  auxiliary  aid  or  service 
available  because  of  insufficient  time  to 
arrange  it. 

Anyone  may  file  with  the  Board  a 
written  statement  concerning  matters  to 
be  discussed.  The  Board  may  also 
permit  attendees  to  address  the  Board, 
but  may  restrict  the  length  of  the 
presentations,  as  necessary  to  allow  the 
Board  to  complete  its  agenda  within  the 
allotted  time. 

Interested  persons  may  make  oral/ 
written  presentations  to  the  Board 
during  the  business  meeting  or  file 
written  statements.  Such  requests 
should  be  made  to  the  Director.  National 
Park  Service,  attention:  Manager, 
Concession  Program  at  least  7  days  prior 
to  the  meeting.  Further  information 
concerning  the  meeting  may  be  obtained 
from  National  Park  Service,  Concession 
Program  Division,  1849  C  Street,  NW, 
Rm.  7313.  Washington.  DC  20240, 
Telephone  202/565-1210. 

Draft  minutes  of  the  meeting  will  be 
available  for  public  inspection 
approximately  6  weeks  after  the 
meeting,  in  room  7313.  Main  Interior 
Building,  1849  C  Sti^t.  NW. 
Washington.  DC. 

Dated:  January  25,  2001. 
Denis  P.  Galvin, 

Acting  Director,  National  Park  Service. 
(FR  Doc.  01-4083  Filed  2-16-01;  8:45  am] 
MLUNG  CODE  4310-70-H 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Servtee 

Delaware  Water  Gap  National 
Recreation  Area  Citizen  Advisory 
Commission  Meeting 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  three 
public  meetings  of  the  Delaware  Water 
Gap  National  Recreation  Area  Citizen 
Advisory  Commission.  Notice  of  these 
meetings  is  required  under  the  Federal 
Advisory  Committee  Act  (Public  Law 
92-463). 


Meeting  Date  and  Time:  Thursday,    . 
March  8,  2001  at  7  p.m. 

Snojv Date;. Thursday.  March  15,  2001 
at  7  p.m. 

Address:  Bushkill  Visitor  Center,  U.S. 
Route  209,  Bushkill,  PA  18324. 

Annual  Meeting  of  Citizen  Advisory 
Commission 

Meeting  Date  and  Time:  Thursday. 
March  8,  2001  immediately  following 
the  7  p.m.  meeting. 

Snow  Date:  Thursday,  March  15, 
2001. 

Address:  Bushkill  Visitor  Center,  U.S. 
Route  209,  Bushkill,  PA  18324. 

Meeting  Date  and  Time:  Saturday, 
Jime9,  2001,at9a.m. 

Address:  New  Jersey  District  Office, 
Walpack,  NJ. 

The  agenda  will  include  reports  from 
Citizen  Advisory  Commission 
committees.  Superintendent  Bill  Laitner 
will  give  a  report  on  various  park  issues. 
The  meeting  will  be  open  to  the  public 
and  there  will  be  an  opportunity  for 
public  comment  on  these  issues.  The 
annual  meeting  will  consist  of  election 
of  officers  for  tibe  2001-2002  term. 

Congressional  Listing  for  Delaware 
Water  Gap  NRA 

Honorable  Jon  Corzine 
United  States  Senate,  Washington,  DC 
20510 
Honorable  Robert  G.  Torricelli 
U.S.  Senate,  Washington,  DC  20510- 
3001 
Honorable  Richard  Santorum 
U.S.  Senate,  SR  120  Senate  Russell 
Office  Bldg..  Washington.  DC  20510 
Honorable  Arlen  Specter 
U.S.  Senate.  SH-530  Hart  Senate 
Office  Bldg..  Washington.  DC 
20510-3802 
Honorable  Pat  Toomey 
U.S.  House  of  Representatives, 
Cannon  House  Office  Bldg., 
Washington,  DC  20515 
Honorable  Don  Sherwood 
U.S.  House  of  Representatives,  2370 
Raybum  House  Office  Bldg.. 
Washington,  DC  20515-3810 
Honorable  Margaret  Roukema 
U.S.  House  of  Representatives,  2244 
Raybium  House  Office  Bldg., 
Washington,  DC  20515-3005 
Honorable  Tom  Ridge 

State  Capitol,  Harrisburg,  PA  17120 
Honorable  Christine  Whitman 

State  House,  Trenton,  NJ  08625 
SUPPLEMENTARY  INFORMATION:  The 
Delaware  Water  Gap  National 
Recreation  Area  Citizen  Advisory 
Commission  was  established  by  Public 
Law  100-573  to  advise  the  Secretary  of 
the  Interior  and  the  United  States 
Congress  on  matters  pertaining  to  the 
management  and  operation  of  the 


Delaware  Water  Gap  National 
Recreation  Area,  as  well  as  on  other 
matters  affecting  the  recreation  area  and 
its  surrounding  communities. 
FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent.  Delaware  Water  Gap 
National  Recreation  Area,  Bushkill,  PA 
18324  (telephone  570-588-2418). 

Dated:  January  18,  2001. 
William  G.  Laitner, 
Superintendent. 

(FR  Doc.  01-4076  Filed  2-16-01;  8:45  am] 
BIUJNC  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Denall  National  Park  and  Preserv*; 
Subsistence  Resource  Commission 
Meeting 

AGENCY:  National  Park  Service,  hiterior. 
ACTION:  Annoimcement  of  Subsistence 
Resource  Commission  meeting. 

SUMMARY:  The  Superintendent  of  Denali 
National  Park  and  Preserve  and  the 
Chairperson  of  the  Denali  Subsistence 
Resource  Commission  announce  a 
forthcoming  meeting  of  the  Subsistence 
Resource  Commission  for  Denali 
National  Park  and  Preserve.  The 
following  agenda  items  will  be, 
discussed: 

(1)  Call  to  order  by  Chair. 

(2)  Roll  call  and  confirmation  of 
quorum. 

(3)  Welcome  and  introductions. 

(4)  Approval  of  minutes  of  last 
meeting. 

(5)  Additions  and  corrections  to 
agenda. 

(6)  Business: 

a.  Election  of  officers  and 
administrative  matters. 

b.  Updates  on  Alaska  Board  of  Game 
and  Board  of  Fish  actions. 

c.  Updates  on  Federal  Subsistence 
Management  Program. 

d.  Proposed  Federal  Subsistence 
Wildlife  Regulations  for  2001-2002. 

e.  Proposed  Federal  Subsistence 
Fisheries  Projects  for  2001-2002. 

f.  NPS  reports  and  updates. 

g.  SRC  Chairs  recommendations  from 
2000  meeting. 

(7)  Public  and  other  agency 
comments. 

(8)  Set  time  and  place  of  next  SRC 
meeting. 

(9)  Adjoimiment. 

DATES:  The  meeting  will  begin  at  9  a.m. 
on  Monday,  March  5,  2001,  and 
conclude  at  approximately  5  p.m. 
Location:  Nlorth  Star  Inn,  Healy, 
Alaska. 

FOR  FURTHER  INFORMATION  CONTACT: 

HoUis  Twitchell,  Subsistence  and 
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Cultural  Branch,  P.O.  Box  9,  Denali 
Park,  Alaska  99755.  Phone  (907)  683- 
9544  or  (907)  456-0595. 
SUPPtfMENTARY  INFORMATK)N:  The 
Subsistence  Resource  Commission  is 
authorized  under  Title  VIIl,  Section  808, 
of  the  Alaska  National  Interest  Lands 
Conservation  Act,  Pub,  L.  96-487,  and 
operates  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act. 

Paul  Anderson, 

Deputy  Regional  Director. 

{FR  Doc.  01-4077  Filed  2-16-01;  8:45  am] 

■LUNG  COOe  4310-70-r 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  in  ttie 
Possession  of  the  Colorado  Historical 
Society,  Denver,  CO 

AGENCY:  National  Park  Service. 
action:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9.  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  Colorado 
Historical  Society,  Denver,  CO. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funerary  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determiiuitions  within  this 
notice. 

A  detailed  assessment  of  the  human 
remains  and  associated  funerary  objects 
was  made  by  Colorado  Historical 
Society  professional  staff  in 
consultation  with  representatives  of  the 
Arapahoe  Tribe  of  the  Wind  River 
Reservation,  Wyoming;  Cheyenne- 
Arapaho  Tribes  of  Oklahoma;  Comanche 
Indian  Tribe,  Oklahoma;  Fort  Sill 
Apache  Tribe  of  Oklahoma;  Kiowa 
Indian  Tribe  of  Oklahoma;  Northern 
Cheyenne  Tribe  of  the  Northern 
Cheyeime  Indian  Reservation,  Montana; 
Oglala  Sioux  Tribe  of  the  Pine  Ridge 
Reservation,  South  Dakota;  Pawnee 
Nation  of  Oklahoma;  Rosebud  Sioux 
Tribe  of  the  Rosebud  Indian 
Reservation,  South  Dakota;  Southern 
Ute  Tribe  of  the  Southern  Ute 


Reservation,  Colorado;  Three  Affiliated 
Tribes  of  the  Fort  Berthold  Reservation, 
North  Dakota:  Ute  Indian  Tribe  of  the 
Uintah  &  Ouray  Reservation,  Utah;  and 
Ute  Mountain  Tribe  of  the  Ute  Mountain 
Reservation,  Colorado,  New  Mexico  & 
Utah.  The  following  tribes  were  invited, 
but  were  unable  to  participate  in 
considtations:  Apache  Tribe  of 
Oklahoma;  Jicarilla  Apache  Tribe  of  the 
Jicarilla  Apache  Indian  Reservation, 
New  Mexico;  Shoshone  Tribe  of  the 
Wind  River  Reservation,  Wyoming;  and 
Wichita  and  Affiliated  Tribes  (Wichita, 
Keechi,  Waco  &  Tawakonie),  Oklahoma. 

In  1935,  human  remains  representing 
one  individual  consisting  of  a  scalplock 
were  donated  to  the  Colorado  Historical 
Society  by  David  H.  Moffat,  a  well- 
known  businessman  who  settled  in 
Colorado  about  1860.  The  circumstances 
imder  which  Mr.  Moffat  acquired  the 
scalplock  are  not  clear.  Museum 
documentation  and  accession  records 
indicate  that  the  individual  is  Native 
American.  No  known  individual  was 
identified.  No  associated  funerary 
objects  are  present. 

In  May  1934,  human  remains 
representing  one  individual  consisting 
of  a  partial  skull  were  donated  to  the 
Colorado  Historical  Society  by  Jay 
Monaghan  of  Meeker,  CO.  According  to 
the  society's  accession  records,  Mr. 
Monaghan  found  the  skull  on  Skull 
Creek  in  Mof&t  County,  CO, 
approximately  90  miles  from  Craig,  CO. 
Museum  documentation  and 
examination  of  the  skull  indicate  that 
the  individual  is  Native  American.  No 
known  individual  was  identified.  No 
associated  funerary  objects  are  present. 

In  1936,  human  remains  representing 
one  individual  were  donated  to  the 
Colorado  Historical  Society  by  Nina 
Nicholas.  The  remains,  consisting  of  a 
fragment  of  mandible  and  maxilla,  along 
with  loose  teeth,  were  found  in  a 
sandpit  near  Boyero,  Lincoln  County, 
CO.  Physical  examination  of  the  teeth 
indicates  that  this  individual  is  Native 
American.  No  known  individual  was 
identified.  No  associated  funerary 
objects  are  present. 

In  1913,  htunan  remains  representing 
a  minimum  of  one  individual  were 
donated  to  the  Colorado  Historical 
Society.  The  remains,  consisting  of  a 
skull  and  mandible  of  an  adidt  male, 
were  found  in  Denver,  CO,  during  a 
building  construction  project.  The  face, 
base,  and  right  side  of  the  skull  are 
missing.  A  tag  attached  to  the  mandible 
states,  "It  is  doubtful  if  this  jaw 
belonged  to  the  priesent  skull,  although 
they  have  been  kept  together."  In  the 
opinion  of  James  Hummert,  a  physical 
anthropologist  who  assessed  these 
remains  in  1981,  the  skull  and  mandible 


"may  or  may  not  belong  together."  Mr. 
Hummert  also  noted  that  the  teeth 
indicate  that  this  individual  differs  from 
Anasazi  populations,  supporting  the 
probable  provenience  of  this  person    . 
from  the  eastern  plains  of  Colorado. 
Based  on  physical  examination,  the   ^ 
teeth  present  in  the  mandible  show  very 
little  wear.  The  weathering  of  both  the 
skull  and  mandible  indicates  that  the 
remains  probably  have  greater  antiquity 
than  the  Evuo-American  occupation 
period  of  the  Denver  area.  This 
individual  is  therefore  presumed  to  be 
Native  American.  No  known  individual 
was  identified.  No  associated  funerary 
objects  are  present. 

Between  1879  and  1930,  human 
remains  representing  one  individual 
were  donated  to  the  Colorado  Historical 
Society.  The  nearly  complete  remains 
are  of  an  adult  female  found  near  Black 
Hawk,  CO.  Museum  accession  records 
indicate  that  there  was  no  metal  found 
with  this  burial,  indicating  probable 
burial  prior  to  the  historic  period.  No 
known  individual  was  identified.  No 
associated  funerary  objects  are  present. 

In  September  1936,  numan  remains 
representing  one  individual  were 
donated  to  the  Colorado  Historical 
Sciciety  by  Joseph  M.  Crow  of  Hooper. 
CO.  Mr.  Crow  found  the  remains  at  the 
Sand  Dunes  in  the  San  Luis  Valley  of 
Colorado.  Physical  examination 
indicates  that  the  remains,  consisting  of 
a  partial  skull  and  mandible,  are  from 
an  individual  approximately  16  years  of 
age.  Wear  on  the  teeth  indicates  that  this 
individual  is  Native  American.  No 
known  individual  was  identified.  No 
associated  funerary  objects  are  present. 

On  April  16, 1942,  human  remains 
representing  one  individual  were 
donated  to  the  Colorado  Historical 
Society  by  Guy  P.  Walsh  of  Wray,  CO. 
Records  indicate  that  the  remains  were 
probably  found  by  a  Mr.  White  near 
Bayfield,  CO.  Physical  examination  of 
the  remains,  consisting  of  a  skull  and 
mandible  from  an  adult  female,  30-35 
years  of  age,  revealed  cranial  and  dental 
characteristics  consistent  with  Native 
American  individuals.  No  known 
individual  was  identified.  No  associated 
funerary  objects  are  present. 

Prior  to  1963,  human  remains 
representing  two  individuals  were 
donated  to  the  Colorado  Historical 
Society.  These  remains  might  have  been 
part  of  a  donation  made  by  Aima 
Scarlett  and  M.D.  Davis  during  the 
1920's,  but  this  is  imcertain.  The 
remains  consist  of  a  highly  fragmentary 
skull  and  mandible  of  an  adult,  and  the 
fragmented  femora  of  an  adolescent.  The 
indistinguishable  coloration  of  the 
remains  and  soil  indicates  that  the 
adolescent's  remains  were  most  likely 
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found  in  the  same  location  as  the  adult's 
remains.  The  teeth  show  heavy  wear 
indicating  that  the  adult  is  probably 
Native  American,  and  due  to  the 
proximity  of  the  burials,  the  adolescent 
is  probably  also  Native  American.  No 
known  individuals  were  identified.  No 
associated  funerary  objects  are  present. 

In  1939,  himian  remains  representing 
one  individual  were  donated  to  the 
Colorado  Historical  Society  by  Clinton 
Buniger  of  Fruita,  CO.  The  remains  are 
nearly  complete  and  represent  an  infant 
approximately  6-9  months  of  age.  The 
remains  were  found  near  the  Colorado- 
Utah  State  line  in  the  vicinity  of  Fruita, 
CO.  Physical  examination  revealed 
facial  characteristics  indicating  that  this 
person  is  Native  American.  Based  upon 
the  method  of  manufacture  of  the  ribbon 
that  accompanies  this  individual,  these 
remains  are  considered  to  be  from  the 
historic  period.  No  known  individual 
was  identified.  The  two  associated 
funerary  objects  are  a  small  amoimt  of 
resinous  substance  and  a  blue  satin 
ribbon. 

In  May  1944,  hiunan  remains 
representing  38  individuals  were 
bequeathed  to  the  Colorado  Historical 
Society  by  James  Mellinger  of 
Longmont,  CO.  Mr.  Mellinger,  an 
avocational  archeologist,  collected 
remains  during  17  years  of  archeological 
work  in  South  Dakota,  Wyoming,  Utah, 
Arizona,  New  Mexico,  and  Colorado. 
His  collection  of  over  6,000  items  was 
accessioned  by  the  Colorado  Historical 
Society  in  1951.  No  field  notes  or  other 
records  accompanied  the  collection. 
Knowledge  of  Mr.  Mellinger's 
collections  and  the  physical 
characteristics  of  these  remains  indicate 
that  the  individuals  are  likely  to  be 
Native  American.  No  known  individuals 
were  identified.  No  associated  funerary 
objects  are  present. 

In  1944,  another  set  of  human  remains 
representing  one  individual  was 
beiqueathed  to  the  Colorado  Historical 
Society  by  James  Mellinger  of 
Longmont,  CO.  The  remains,  consisting 
of  a  right  innominate,  right  femur,  right 
tibia,  and  right  fibula,  are  from  an  adult 
male  aged  20-25  years,  and  were  found 
"on  the  open  plain"  at  Grand  Gulch. 
UT.  Knowledge  of  Mr.  Mellinger's 
collections  and  the  physical 
characteristics  of  these  remains  indicate 
that  the  individual  is  likely  to  be  Native 
American.  One  projectile  point,  which 
was  unlikely  to  have  been  placed 
intentionally  with  the  individual  at  the 
time  of  death  or  later  as  part  of  the  death 
rite  or  ceremony,  was  imbedded  in  the 
interior  surface  of  the  innominate.  No 
known  individual  was  identified.  No 
associated  funerary  objects  are  present. 


Between  1879  and  1930,  hiunan 
remains  representing  10  individuals 
were  donated  to  the  Colorado  Historical 
Society.  The  only  dociunentation 
referring  to  these  individuals  appears  as 
single-line  entries  in  an  accession  ledger 
from  March  1930.  The  precise  dates  of 
acquisition  and  proveniences  of  these 
individuals  are  not  known.  The 
Colorado  Historical  Society  has  never 
formally  collected  non-Indian  human 
remains,  andmany  undocvunented 
Colorado  Historical  Society  remains 
have  been  identified  as  Native  American 
on  the  basis  of  cranial  morphology.  The 
totality  of  these  circumstances  supports 
the  identification  of  these  individuals  as 
Native  American.  No  known  individuals 
were  identified.  No  associated  funerary 
objects  are  present. 

Between  1879  and  1981,  human 
remains  representing  a  minimiun  of  168 
individuals  were  donated  to  the   . 
Colorado  Historical  Society.  No 
documentation  referring  to  these 
individuals  can  be  located  at  the 
society;  precise  dates  of  acquisition  and 
proveniences  of  these  individuals, 
therefore,  are  not  known.  The  Colorado 
Historical  Society  has  never  formally 
collected  non-Indian  human  remains, 
and  many  undocvunented  Colorado 
Historical  Society  remains  have  been 
identified  as  Native  American  on  the 
basis  of  cranial  morphology.  The  totality 
of  these  circumstances  supports  the 
identification  of  these  individuals  as 
Native  American.  No  known  individuals 
were  identified.  The  one  associated 
funerary  object  is  a  metal  bracelet  that 
encircles  the  arm  of  one  individual. 

In  1990,  human  remains  representing 
one  individual  consisting  of  cranial 
fragments  and  one  femur  fi^gment  were 
found  by  unknown  workmen  during  a 
house  construction  project  in  Larimer 
Coimty,  CO.  Dr.  Diane  France  of 
Colorado  State  University  studied  these 
remains  and  determined  that  the 
individual  is  Native  American.  No 
known  individual  was  identified.  No 
associated  funerary  objects  are  present. 

In  1990,  human  remains  representing 
two  individuals  were  found  by  city 
workers  digging  a  trench  in  Fort  Collins, 
CO.  Dr.  Diane  France  determined  that 
the  remains  are  those  of  two  adult 
Native  Americans.  Dr.  Calvin  Jennings, 
also  of  Colorado  State  University,  stated 
that  these  individuals  probably  dated 
from  1,500  to  2,000  years  before  present. 
No  known  individuals  were  identified. 
No  associated  funerary  objects  are 
present. 

In  1992,  human  remains  representing 
one  individual  consisting  of  the 
cranium  and  various  bones  were  found 
by  two  junior  high  school  boys  in 
Colorado  Springs,  CO.  The  level  of 


preservation  of  the  remains  suggests  a 
date  of  less  than  1,000  years  ago, 
possibly  200-300  years  before  present. 
Based  upon  this  information,  these 
remains  were  identified  as  Native 
American.  No  known  individual  was 
identified.  No  associated  funerary 
objects  are  present. 

In  May  1992,  the  University  of 
Northern  Colorado  conducted  brief  site 
testing  and  excavation  in  Weld  County. 
CO,  and  recovered  human  remains 
representing  a  minimum  of  three 
individuals.  These  remains  were  taken 
to  the  University  of  Northern  Colorado 
where  they  were  analyzed  by  a  physical 
anthropologist  who  identified  them  as 
Native  American.  This  location  is 
known  as  the  Garcia  or  Buckwheat  site. 
No  known  individuals  were  identified. 
No  associated  funerary  objects  are 
present. 

In  June  1993,  human  remains 
representing  one  individual  were  found 
by  children  removing  rocks  from  a 
crevice  near  Peyton,  CO.  On  July  1, 
1993,  Assistant  State  Archaeologist 
Kevin  Black  made  a  site  inspection  and 
collected  the  few  remaining  blue  beads 
and  bone  fragments.  Based  on  manner  of 
interment,  and  analysis  by  physical 
anthropologist  Dr.  Michael  Hoffman,  the 
individual  was  identified  as  Native 
American.  On  the  basis  of  the  style  and 
manufactvire  of  the  beads,  the  burial  is 
dated  to  circa  A.D.  1840-1860.  No 
known  individual  was  identified.  The 
associated  funerary  objects  consist  of 
537  blue  glass  beads  and  3  white  glass 
beads. 

In  September  1993,  a  member  of  the 
Colorado  Archaeological  Society 
received  human  remains  representing 
one  individual  from  an  unknown  person 
residing  in  Vail,  CO.  These  remains  are 
said  to  have  originated  from  the  Cherry 
Creek  area  of  Denver  County,  CO.  Based 
on  the  provenience  of  the  remains,  the 
individual  is  presumed  to  be  Native 
American.  No  known  individual  was 
identified.  No  associated  funerary 
objects  are  present. 

In  November  1993,  the  police 
department  in  Northglenn,  Adams 
County,  CO,  recovered  frt>m  a  dumpster 
the  remains  of  one  individual,  assumed 
by  the  Colorado  Historical  Society  to 
have  been  previously  buried.  An  Adams 
County  Sheriff's  Department  forensic 
specialist  determined  the  remains  to  be 
Native  American.  No  known  individual 
was  identified.  No  associated  funerary 
objects  are  present. 

In  July  1994,  the  remains  of  one 
individual  were  found  near  Bronquist. 
CO.  The  Pueblo  County,  CO,  Coroner 
determined  the  remains  to  be  ancient 
Native  American.  No  known  individual 
was  identified.  The  one  associated 
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funerary  object  is  a  Rose  Spring-type 
projectile  point. 

In  1995,  b\iman  remains  representing 
one  individual  were  discovered  during 
outdoor  work  at  a  private  home  in 
Wheat  Ridge,  CO.  The  Jefferson  County. 
CO,  coroner  determined  the  remains  to 
be  Native  American.  No  known 
individual  was  identified.  No  associated 
funerary  objects  are  present. 

In  1995,  human  remains  representing 
one  individual  were  discovered  in  the 
Founder's  Village  subdivision  near 
Castle  Rock,  CO.  Professor  Michael 
Hoffman  of  Colorado  College 
determined  the  remains  to  be  ancient 
Native  American.  No  known  individual 
was  identified.  The  one  associated 
funerary  object  is  a  bifacial  knife. 

In  August  1995,  htunan  remains 
representing  one  individual  were 
uncovered  during  construction  at  a 
private  home  in  Arapahoe  County,  CO. 
A  physical  anthropologist  determined 
that  the  cranium  showed  Native 
American  characteristics.  No  known 
individual  was  identified.  No  associated 
funerary  objects  are  present. 

In  Jime  1996,  a  local  fomily  recovered 
human  remains  representing  one 
individxial  from  the  Pueblo  Reservoir 
shoreline.  The  geographical  location 
and  apparent  antiquity  of  the  bones 
suggest  Native  American  origin.  No 
known  individual  was  iden^ed.  No 
associated  funerary  objects  are  present. 

In  October  1996,  two  boys  found 
hiunan  remains  representing  one 
individual  near  Evergreen,  CO.  Physical 
analysis  confirms  that  this  individual  is 
Native  American.  A  radiocarbon  date  of 
a  nearby  charcoal  fragment  provides  a 
date  of  approximately  1,600  years  before 
present.  Chie  projectile  point,  which  was 
imlikely  to  have  been  placed 
intentionally  with  the  individual  at  the 
time  of  death  or  later  as  part  of  the  death 
rite  or  ceremony,  and  may  have  been  the 
cause  of  death,  was  lodged  in  the 
vertebral  column.  No  known  individual 
was  identified.  No  associated  funerary 
objects  are  present. 

In  March  1997,  an  anonymous  man 
brought  to  the  State  archeologist  a  small 
box  containing  human  remains 
representing  one  individual.  These 
remains  are  said  to  have  originated  from 
an  intertribal  battlefield  near  the  North 
Platte  River  in  Nebraska.  No  known 
individual  was  identified.  No  associated 
funerary  objects  are  present. 

In  April  1997,  a  private  individual 
found  the  himian  remains  of  one 
individual  in  Fremont  County,  CO.  Dr. 
Michael  Hoffman  of  Colorado  College 
determined  the  remains  to  be  Native 
American.  No  known  individual  was 
identified.  No  associated  funerary 
objects  are  present. 


In  March  1998,  a  private  individual  in 
Pueblo  County,  CO,  discovered  human 
remains  representing  one  individual. 
Professor  Michael  Hoffman  of  Colorado 
College  determined  the  remains  to  be 
Native  American.  No  known  individual 
was  identified.  No  associated  funerary 
objects  are  present. 

In  March  1998,  human  remains 
representing  one  individual  were 
discovered  by  a  construction  worker 
diuing  a  Colorado  Department  of 
Transportation  project.  The  remains 
were  traced  to  a  load  of  fill  material 
bova  the  E-470  project  in  Arapahoe 
County,  CO.  Dr.  Diane  France 
determined  the  remains  to  be  most 
likely  Native  American.  No  known 
individual  was  identified.  No  associated 
funerary  objects  are  present. 

In  1998,  himian  remains  representing 
one  individual  were  found  on  private 
land  in  Las  Animas  County,  CO.  The 
coroner  determined  that  the  remains  are 
most  likely  Native  American.  No  known 
individual  was  identified.  No  associated 
funerary  objects  are  present. 

In  August  1998,  the  buried  remains  of 
two  Native  American  individuals  were 
foimd  by  Metcalf  Archaeological 
Consultants  diuing  an  archeological 
siuvey  for  a  Colorado  Interstate  Gas 
pipeline  in  Las  Animas  County,  CO.  No 
known  individual  was  identified.  The 
two  associated  funerary  objects  are 
groove-and-snap  bone  beads  that  are 
probably  made  of  bird  or  other  animal 
bone. 

On  December  27, 1999,  the  State 
archeologist  received  human  remains 
representing  one  individual  that  had 
beisn  discovered  in  1973  near  Westcliffe, 
Custer  County,  CO.  The  site,  known  as 
the  Brush  Coimty  Creek  site,  was 
excavated  by  University  of  Southern 
Colorado  Professor  William  Buckles. 
Circiunstances  suggest  that  these 
remains  originated  from  archeological 
sites  in  southeastern  Colorado  and  that 
the  individuals  are  Native  American.  No 
known  individual  was  identified.  The 
two  associated  funerary  objects  are  a 
mano  and  a  bone  awl. 

On  December  27, 1999,  the  State 
archeologist  received  the  remains  of 
eight  in(£viduals  from  retired 
University  of  Southern  Colorado 
Professor  William  Buckles.  At  that  time, 
the  university  was  discontinuing  its 
anthropology  program  and  closing  its 
anthropology  laboratory.  Circumstances 
suggest  that  these  remains  originated 
from  archeological  sites  in  southeastern 
Colorado  and  that  the  individuals  are 
Native  American.  No  known  individuals 
are  identified.  No  associated  funerary 
objects  are  present. 

In  April  2000,  human  remains 
representing  one  individual  were  foimd 


by  a  hiker  in  Fremont  County,  CO.  The 
assistant  State  archeologist  determined 
the  burial  to  be  Native  American.  No 
known  individual  was  identified.  No 
associated  funerary  objects  are  present. 

Unless  specifically  stated  above, 
collections  documentation  is  limited 
concerning  possible  dates,  cultural 
affiliation(s),  or  the  circumstances  under 
which  the  Native  American  human 
remains  and  associated  funerary  objects 
described  above  were  found.  Colorado's 
history  of  tribal  relocation,  however, 
suggests  that  all  of  the  human  remains 
and  associated  funerary  objects 
described  above  date  from  before  1884. 
Based  on  the  totality  of  the 
circumstances  surrounding  the 
acquisition  of  these  human  remains  and 
associated  funerary  objects,  and 
evidence  of  traditional  territories,  oral 
traditions,  archeological  context, 
material  culture,  and  cranial 
measiuements,  officials  of  the  Colorado 
Historical  Society  have  determined  that 
there  is  cultiu^  affiliation  with  the 
present-day  tribes  who  jointly  claim  a 
presence  in  the  region  prior  to  and 
diuing  the  contact  period.  Official 
representatives  of  twelve  of  these  tribes 
signed  and  submitted  a  document  to  the 
Colorado  Historical  Society  on  October 
12,  2000,  jointly  claiming  cultural 
affiliation  to  all  of  the  human  remains 
and  associated  funerary  objects 
described  above.  The  12  tribes  are  the 
Cheyenne- Arapaho  Tribes  of  Oklahoma; 
Comanche  Indian  Tribe,  Oklahoma;  Fort 
Sill  Apache  Tribe  of  Oklahoma;  Kiowa 
Indian  Tribe  of  Oklahoma;  Northern 
Cheyenne  Tribe  of  the  Northern 
Cheyenne  Indian  Reservation,  Montana; 
Oglala  Sioux  Tribe  of  the  Pine  Ridge 
Reservation,  South  Dakota;  Pawnee 
Nation  of  Oklahoma;  Rosebud  Sioux 
Tribe  of  the  Rosebud  Indian 
Reservation,  South  Dakota;  Southern 
Ute  Indian  Tribe  of  the  Southern  Ute 
Reservation,  Colorado;  Three  Affiliated 
Tribes  of  the  Fort  Berthold  Reservation, 
North  Dakota;  Ute  Indian  Tribe  of  the 
Uintah  &  Otiray  Reservation,  Utah;  and 
Ute  Moimtain  Tribe  of  the  Ute  Moimtain 
Reservation,  Colorado,  New  Mexico  & 
Utah. 

Based  on  the  above-mentioned 
information,  officials  of  the  Colorado 
Historical  Society  have  determined  that, 
pursuant  to  43  CFR  10.2  {d){l),  the" 
human  remains  listed  above  represent 
the  physical  remains  of  260  individuals 
of  Native  American  ancestry.  Officials  of 
the  Colorado  Historical  Society  also 
have  determined  that,  pursuant  to  43 
CFR  10.2  (d)(2),  the  548  objects  listed 
above  are  reasonably  believed  to  have 
been  placed  with  or  near  individual 
human  remains  at  the  time  of  death  or 
later  as  part  of  the  death  rite  or 
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ceremony.  Lastly,  pursuant  to  43  CFR 
10.2  (e),  officials  of  the  Colorado 
Historical  Society  have  determined  that, 
based  upon  traditional  territories  and 
oral  traditions,  there  is  a  relationship  of 
shared  group  identity  that  can  be 
reasonably  traced  between  these  Native 
American  human  remains  and  the 
Cheyenne- Arapaho  Tribes  of  Oklahoma; 
Comanche  Indian  Tribe.  Oklahoma;  Fort 
Sill  Apache  Tribe  of  Oklahoma;  Kiowa 
Indian  Tribe  of  Oklahoma;  Northern 
Cheyenne  Tribe  of  the  Northern 
Cheyeime  Indian  Reservation,  Montana; 
Oglala  Sioux  Tribe  of  the  Pine  Ridge 
Reservation,  South  Dakota;  Pawnee 
Nation  of  Oklahoma;  Rosebud  Sioux 
Tribe  of  the  Rosebud  Indian 
Reservation,  South  Dakota;  Southern 
Ute  Indian  Tribe  of  the  Southern  Ute 
Reservation,  Colorado;  Three  Affiliated 
Tribes  of  the  Fort  Berthold  Reservation, 
North  Dakota;  Ute  Indian  Tribe  of  the 
Uintah  &  Oiu-ay  Reservation,  Utah;  and 
Ute  Mountain  Tribe  of  the  Ute  Moimtain 
Reservation,  Colorado,  New  Mexico  & 
Utah. 

This  notice  has  been  sent  to  officials 
of  the  Apache  Tribe  of  Oklahoma; 
Arapahoe  Tribe  of  the  Wind  River 
Reservation,  Wyoming;  Cheyenne- 
Arapaho  Tribes  of  Oklahoma;  Cheyenne 
River  Sioux  Tribe  of  the  Cheyenne  River 
Reservation,  South  Dakota;  Comanche 
Indian  Tribe,  Oklahoma;  Crow  Tribe  of 
Montana;  Crow  Creek  Sioux  Tribe  of  the 
Crow  Creek  Reservation,  South  Dakota; 
Fort  Sill  Apache  Tribe  of  Oklahoma; 
Hopi  Tribe  of  Arizona;  Jicarilla  Apache 
Tribe  of  the  Jicarilla  Apache  Indian 
Reservation,  New  Mexico;  Kiowa  Indian 
Tribe  of  Oklahoma;  Mescalero  Apache 
Tribe  of  the  Mescalero  Reservation,  New 
Mexico;  Navajo  Nation,  Arizona,  New 
Mexico  &  Utah;  Northern  Cheyenne 
Tribe  of  the  Northern  Cheyenne  Indian 
Reservation,  Montana;  Oglala  Sioux 
Tribe  of  the  Pine  Ridge  Reservation, 
South  Dakota;  Pawnee  Nation  of 
Oklahoma;  Pueblo  of  Acoma,  New 
Mexico;  Pueblo  of  Cochiti,  New  Mexico; 
Pueblo  of  Isleta,  New  Mexico;  Pueblo  of 
Jemez,  New  Mexico;  Pueblo  of  Lagima, 
New  Mexico;  Pueblo  of  Nambe,  New 
Mexico;  Pueblo  of  Picuris,  New  Mexico; 
Pueblo  of  Pojoaque,  New  Mexico; 
Pueblo  of  San  Felipe,  New  Mexico; 
Pueblo  of  San  Juan.  New  Mexico; 
Pueblo  of  San  Ildefonso.  New  Mexico; 
Pueblo  of  Sandia.  New  Mexico;  Pueblo 
of  Santa  Ana,  New  Mexico;  Pueblo  of 
Santa  Clara,  New  Mexico;  Pueblo  of 
Santo  Domingo,  New  Mexico;  Pueblo  of 
Taos.  New  Mexico;  Pueblo  of  Tesuque. 
New  Mexico,  Pueblo  of  Zia,  New 
Mexico;  Rosebud  Sioux  Tribe  of  the 
Rosebud  Indian  Reservation,  South 
Dakota;  Shoshone  Tribe  of  the  Wind 


River  Reservation,  Wyoming;  Shoshone- 
Bannock  Tribes  of  the  Fort  Hall 
Reservation  of  Idaho;  Southern  Ute 
Indian  Tribe  of  the  Southern  Ute 
Reservation,  Colorado;  Standing  Rock 
Sioux  Tribe  of  North  &  South  Dakota; 
Three  Affiliated  Tribes  of  the  Fort 
Berthold  Reservation,  North  Dakota;  Ute 
Indian  Tribe  of  the  Uintah  &  Oiu-ay 
Reservation,  Utah;  Ute  Mountain  Tribe 
of  the  Ute  Mountain  Reservation, 
Colorado,  New  Mexico  &  Utah;  Wichita 
and  Affiliated  Tribes  (Wichita,  Keechi, 
Waco  &  Tawakonie),  Oklahoma;  and 
Zuni  Tribe  of  the  Zuni  Reservation,  New 
Mexico.  Representatives  of  any  other 
Indian  tribe  that  believes  itself  to  be 
culturally  affiliated  with  these  human 
remains  should  contact  Anne  W.  Bond, 
Director  of  Collections  and  Exhibitions, 
Colorado  Historical  Society,  1300 
Broadway,  Denver,  CO  80203-2137, 
telephone  (303)  866-4691,  before  March 
22,  2001.  Repatriation  of  the  human 
remains  to  the  Cheyenne- Arapaho 
Tribes  of  Oklahoma;  Comanche  Indian 
Tribe,  Oklahoma;  Fort  SiU  Apache  Tribe 
of  Oklahoma;  Kiowa  Indian  Tribe  of 
Oklahoma;  Northern  Cheyenne  Tribe  of 
the  Northern  Cheyenne  Indian 
Reservation,  Montana;  Oglala  Sioux 
Tribe  of  the  Pine  Ridge  Reservation, 
South  Dakota;  Pawnee  Nation  of 
Oklahoma;  Rosebud  Sioux  Tribe  of  the 
Rosebud  Indian  Reservation,  South 
Dakota;  Southern  Ute  Indian  Tribe  of 
the  Southern  Ute  Reservation,  Colorado; 
Three  Affiliated  Tribes  of  the  Fort 
Berthold  Reservation,  North  Dakota;  Ute 
Indian  Tribe  of  the  Uintah  &  Ouray 
Reservation,  Utah;  and  Ute  Mountain 
Tribe  of  the  Ute  Mountain  Reservation, 
Colorado,  New  Mexico  &  Utah  may 
begin  after  that  date  if  no  additional 
claimants  come  forward. 

Dated:  January  30,  2001. 
John  Robbins, 

Assistant  Director,  Cultural  Resources 
Stewardship  and  Partnerships. 
[FR  Doc.  01-4080  Filed  2-16-01;  8:45  am) 
BKUNO  COOe  4310-7»-F 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  In  the 
Possession  of  the  Peabody  Museum  of 
Archaeology  and  Ethnology,  Harvard 
UnhrersHy,  Cambridge,  MA 

AGENCY:  National  Park  Service. 
action:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 


Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  fuiierary  objects 
in  the  possession  of  the  Peabody 
Museum  of  Archaeology  and  Ethnology, 
Harvard  University,  Cambridge,  MA. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funerary  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  the  Peabody 
Museum  of  Archaeology  and  Ethnology 
professional  staff  in  consultation  with 
representatives  of  the  Choctaw  Nation  of 
Oklahoma;  the  Jena  Band  of  Choctaw 
Indians.  Louisiana;  and  the  Mississippi 
Band  of  Choctaw  Indians.  Mississippi. 

Between  1844-1866,  human  remains 
representing  one  individual  were 
recovered  from  near  Mobile,  Mobile 
County,  AL,  by  Dr.  Josiah  C.  Nott.  In 
1916,  these  human  remains  were  gifted 
to  the  Peabody  Museum  of  Archaeology 
and  Ethnology  by  the  Boston  Society  of 
Natural  History  as  part  of  the  White 
collection.  No  known  individual  was 
identified.  No  associated  funerary 
objects  are  present. 

Museum  documentation  identifies 
this  individual  as  a  "Choctaw  youth." 
The  attribution  of  such  a  specific 
cultural  affiliation  to  the  human 
remains  indicates  that  the  interment 
postdates  sustained  contact  between 
indigenous  groups  and  Europeans 
beginning  in  the  17th  century.  The 
human  remains  were  recovered  from  an 
area  commonly  considered  to  be 
traditional  Choctaw  territory.  Oral 
traditions  and  historic  evidence  support 
the  cultural  affiliation  to  the  Choctaw 
Nation  of  Oklahoma,  and  the 
Mississippi  Band  of  Choctaw  Indians, 
Mississippi.  The  Jena  Band  of  Choctaw 
Indians.  Louisiana,  does  not  consider 
Alabama  to  be  part  of  their  traditional 
territory. 

Based  on  the  above-mentioned 
information,  officials  of  the  Peabody 
Museum  of  Archaeology  and  Ethnology 
have  determined  that,  piu^uant  to  43 
CFR  10.2  (d)(1).  the  human  remains 
listed  above  represent  the  physical 
remains  of  one  individual  of  Native 
American  ancestry.  Officials  of  the 
Peabody  Museum  of  Archaeology  and 
Ethnology  also  have  determined  that, 
pursuant  to  43  CFR  10.2  (e),  there  is  a 
relationship  of  shared  group  identity 
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that  can  be  reasonably  traced  between 
these  Native  American  human  remains 
and  the  Choctaw  Nation  of  Oklahoma, 
and  the  Mississippi  Band  of  Choctaw 
Indians. 

This  notice  has  been  sent  to  officials 
of  the  Choctaw  Nation  of  Oklahoma, 
and  the  Mississippi  Band  of  Choctaw 
Indians.  Representatives  of  any  other 
Indian  tribe  that  believes  itself  to  be 
culturally  affiliated  with  these  human 
remains  should  contact  Barbara  Isaac, 
Repatriation  Coordinator,  Peabody 
Museum  of  Archaeology  and  Ethnology, 
Harvard  University,  11  Divinity  Avenue, 
Cambridge,  MA  02138,  telephone  (617) 
495-2254,  before  March  20,  2001. 
Repatriation  of  the  humantemains  to 
the  Choctaw  Nation  of  Oklahoma,  and 
the  Mississippi  Band  of  Choctaw 
Indians  may  begin  after  that  date  if  no 
additional  claimants  come  forward. 

Dated:  January  30.  2001. 
John  Robbins, 

Assistant  Director,  Cultural  Resources 
Stewardship  and  Partnerships. 
(FR  Doc.  01-4079  Filed  2-16-01;  8:45  am] 
■LUNO  COOe  4310-70-F 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  to  Repatriate  a  Cultural 
tteni  in  the  Possession  of  ttie  Peabody 
Museum  of  Archaeology  ai>d 
Ethnology,  Harvard  University, 
CamlKidge,  MA 

agency:  National  Park  Service 
action:  Notice 

Notice  is  hereby  given  under  the 
Native  American  Graves  Protection  and 
Repatriation  Act  (NAGPRA),  43  CFR 
10.10  (a)(3),  of  the  intent  to  repatriate  a 
cultural  item  in  the  possession  of  the 
Peabody  Museum  of  Archaeology  and 
Ethnology,  Cambridge,  MA,  that  meets 
the  definition  of  "unassociated  funerary 
object"  under  Section  2  of  the  Act. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  this  cultural  item. 
The  National  Park  Service  is  not 
responsible  for  the  determinations 
within  this  notice. 

The  one  cultural  item  is  a  bufiialo 
horn  spoon. 

In  1880,  the  cultural  item  was 
collected  in  Montana  by  Ernest  T. 
Jackson.  In  1946,  Patrick  T.  Jackson 
donated  this  cultural  item  to  the 


Peabody  Museiun  of  Archaeology  and 
Ethnology. 

Museiun  records  indicate  that  this 
cultural  item  was  removed  from  a  Crow 
grave  in  Montana.  The  specific  cultiual 
affiliation  indicates  that  the  collector 
was  aware  of  the  cultural  affiliation  of 
the  biuial,  and  suggests  that  it  dates  to 
historic  times.  Based  on  the  specific 
cultiual  attribution  in  museum  records, 
the  probable  19th-century  date  of  the 
burial,  and  the  geographical  location  of 
origin  within  the  historical  territory  of 
the  Crow  Tribe  of  Montana,  this  cultural 
item  is  considered  to  be  affiliated  with 
the  Crow  Tribe  of  Montana. 

Based  on  the  above-mentioned 
information,  officials  of  the  Peabody 
Museum  of  Archaeology  and  Ethnology 
have  determined  that,  pursuant  to  43 
CFR  10.2  (d)(2)(ii),  this  cultiural  item  is 
reasonably  believed  to  have  been  placed 
with  or  near  individual  hiunan  remains 
at  the  time  of  death  or  later  as  part  of 
the  death  rite  or  ceremony  and  is 
believed,  by  a  preponderance  of  the 
evidence,  to  have  been  removed  fi°om  a 
specific  burial  site  of  a  Native  American 
individual.  Officials  of  the  Peabody 
Museum  of  Archaeology  and  Ethnology 
also  have  determined  that,  pursuant  to 
43  CFR  10.2  (e),  there  is  a  relationship 
of  shared  group  identity  that  can  be 
reasonably  traced  between  this  cultural 
item  and  the  Crow  Tribe  of  Montana. 

This  notice  has  been  sent  to  officials 
of  the  Crow  Tribe  of  Montana. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  cultiually 
affiliated  with  this  imassociated 
funerary  object  shoiild  contact  Barbara 
Isaac,  Repatriation  Coordinator, 
Peabody  Museiun  of  Archaeology  and 
Ethnology,  Harvard  University,  11 
Divinity  Avenue,  Cambridge,  MA 
02138,  telephone  (617)  495-2254,  before 
March  22,  2001.  Repatriation  of  this 
unassociated  funerary  object  to  the 
Crow  Tribe  of  Montana  may  begin  after 
that  date  if  no  additional  claimants 
come  forward. 

Dated:  lanuary  30,  2001. 
John  Robbins, 

Assistant  Director,  Cultural  Resources 
Stewardship  and  Partnerships. 
(FR  Doc.  01^081  Filed  2-16-01;  8:45  ami 

nUJNG  CODE  4310-70-F 


JUDiaAL  CONFERENCE  OF  THE 
UNITED  STATES 

Revision  of  Certain  Dollar  Amounts  In 
ttie  Bankruptcy  Code  Prescribed  Under 
Sectkxi  104(b)  of  the  Code 

AGENCY:  Judicial  Conference  of  the 
United  States. 


ACTION:  Notice. 


SUMMARY:  Certain  dollar  amounts  in  title 
11,  United  States  Code,  are  increased. 

FOR  FURTHER  INFORMATION  CONTACT: 
Francis  F.  Szczebak,  Chief,  Bankruptcy 
Judges  Division,  Administrative  Office 
of  the  United  States  Courts,  Washington, 
DC  20544,  telephone  (202)  502-1900. 

SUPPLEMENTARY  INFORMATION:  Section 
108  of  the  Bankruptcy  Reform  Act  of 
1994  established  the  mechanism  for  the 
automatic  three-year  adjustment  of 
dollar  amounts  in  certain  sections  of  the 
Bankruptcy  Code  by  adding  subsection 
(b)  to  section  104  of  title  11.  That 
provision  states: 

(b)(1)  On  April  1, 1998,  and  at  each 
3-year  interval  ending  April  1  thereafter, 
each  dollar  amount  in  e^ect  under  [the 
designated  sections  of  the  code] 
immediately  before  such  April  1  shall 
be  adjusted — 

(A)  to  reflect  the  change  in  the 
Consiuner  Price  Index  for  All  Urban 
Consiuners,  published  by  the 
Department  of  Labor,  for  the  most  recent 
3-year  period  ending  immediately 
before  January  1  preceding  such  April  1, 
and 

(B)  to  round  to  the  nearest  $25  the 
dollar  amount  that  represents  such 
change. 

(2)  Not  later  than  March  1, 1998,  and 
at  each  3-year  interval  ending  on  March 
1  thereafter,  the  Judicial  Conference  of 
the  United  States  shall  publish  in  the 
Federal  Register  the  dollar  amounts  that 
will  become  effective  on  such  April  1 
under  sections  109(e),  303(b),  507(a), 
522(d),  and  523(a)(2)(C)  [of  the 
Bankruptcy  Code]. 

(3)  Adjustments  made  in  accordance 
with  paragraph  (1)  shall  not  apply  with 
respect  to  cases  commenced  before  the 
date  of  such  adjustments. 

Revision  of  Certain  Dollar  Amounts  in 
Bankruptcy  Code 

Notice  is  hereby  given  that  the  dollar 
amounts  are  increased  in  the  sections  in 
title  11,  United  States  Code,  as  set  out 
in  the  following  chart.  These  increases 
do  not  apply  to  cases  commenced  before 
the  effective  date  of  the  adjustments, 
i.e.,  April  1,  2001.  Official  Bankruptcy 
Forms  6E  and  10  also  will  be  amended 
to  reflect  these  adjusted  dollar  amounts. 

Dated:  February  13,  2001. 
Francis  F.  Szczebak, 
Chief,  Bankruptcy  Judges  Division. 
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Adjustment  of  Certain  Dollar  Amounts  in  Title  11,  United  States  Code 


11  u.s.c. 


i  Motion  109(e) — allowable  debt  limits  for  filing  bani<ruptcy  under  Chap- 
ter 13. 
$ection  303(b) — minimum   aggregate  claims  needed  for  ttie  com- 
mencement of  an  involuntary  banltruptcy: 

(1) — in  paragrapfi  (1)  

(2) — in  paragraph  (2)  

Section  507(a>— priority  claims: 

(1) — in  paragraph  (3) 

(2>— in  paragraph  (4)(B)(i)  ™._. 

(3) — in  paragraph  (5)  „ _ „ 

(4) — in  paragraph  (6) „ „ 

Section  522(d) — value  of  property  exemptions  allowed  to  tt>e  debtor 

(1)— in  paragraph  (1)  „... 

(2) — in  paragraph  (2)  

(3) — in  paragraph  (3)  „ 


(4) — in  paragraph  (4) 
(5) — in  paragraph  (5) 


(6)— in  paragraph  (6)  _ 

(7) — in  paragraph  (8)  ..„ 

(8) — in  paragraph  (11)(D)  

Section  523(a)(2)(C>— "luxury  goods  and  services"  or  cash  advances 
obtained  by  ttie  consumer  debtor  within '60  days  before  the  fiiing  of 
a  banknjptcy  petition,  which  are  considered  nondischargeatile.  . .   . 


Dollar  amount  to  t>e  adjusted 


269,250  (each  time  it  appears) 
807,750  (each  time  it  appears) 


10,775 
10,775 


4,300 
4,300 
4,300 
1,950 


16.150 

2,575 _ „. 

425 „... „ 

8,625  .._ 

1.075  ...- 

850 — „„ 

8,075 _ 

1,625 _ „ 

8,625 „ 

16,150 „ „ 

1 ,075  (each  time  it  appears) 


New  (adjusted)  dollar  amount 


290,525  (each  time  It  appears) 
871 ,550  (each  time  it  appears) 


11,625 
11,625 

4,650 
4.650 
4.650 
2.100 

17.425 

2.775 

450 

9.300 

1,150 

925 

8,725 

1,750 

9,300 

17,425 

1,150  (eacti  time  it  appears). 


IFR  Doc.  01-4106  Filed  2-16-01;  8:45  am] 

MLUNO  COOE  2210-S5-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodgtaig  of  Consent  Decrees 
Under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Llabiilty  Act 

Notice  is  hereby  given  that  on  January 
5,  2001,  a  proposed  consent  decree  in 
United  States  v.  Reland  Mark  Johnson, 
Civ.  Action  No.  Ol-CV-005  (D.WY)  was 
lodged  with  the  United  States  District 
Com!  for  the  District  of  Wyoming. 

In  this  action,  the  United  States  is 
recovering  past  response  costs,  pursuant 
to  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  ("CERCLA"),  42  U.S.C.  9601  et  seq. 
in  connection  with  the  R.  J.  Refinery 
Site  located  in  La  Barge,  Wyoming.  The 
consent  decree  that  was  lodged  would 
resolve  the  United  States'  claims  against 
Reland  Mark  Johnson  ("Johnson"). 
Johnson  will  pay  to  the  United  States 
$5,000  to  resolve  claims  against  him  and 
the  settlement  is  based  on  Johnson's 
limited  financial  resoiuties.  The  consent 
decree  includes  coveucmts  not  to  sue  by 
the  United  States  under  section  107  of 
CERCLA. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 


Environment  and  Natural-Resources 
Division,  PO  Box  7611,  U.S.  Department 
of  Justice,  Washington,  DC  20044, 
Department  of  Justice,  Washington,  DC 
20530,  and  should  refer  to  United  States 
V.  Johnson.  D.J.  Ref.  90-11-3-07235. 
The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  2120  Capitol  Ave. 
Cheyenne,  WY,  and  at  U.S.  EPA  Region 
Vni,  999  18th  Street,  Denver,  CO  80202- 
2405.  A  copy  of  the  consent  decree  may 
also  be  obtained  by  mail  from  the 
Consent  Decree  Library,  P.O.  Box  7611, 
U.S.  Department  of  Justice,  Washington, 
DC  20044-7611.  In  requesting  a  copy, 
please  enclose  a  check  in  the  amount  of 
$4.25  (25  cents  per  page  reproduction 
cost)  payable  to  the  Consent  Decree 
Library. 

Bob  Brook, 

Assistant  Section  Chief,  Environmental 
Enforcement  Section,  Environment  and 
Natural  Resources  Division. 
[FR  Doc.  01-4061  Filed  2-16-01;  8:45  am] 

BILUNG  CODE  4410-15-M 


DEPARTIMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response 
Compensation  and  Liability  Act 
("CERCLA") 

Notice  is  hereby  given  that  a  proposed 
consent  decree  in  United  States  and 
New  Jersey  Department  of 
Environmental  Protection  v.  Marisol, 


Inc.,  Civ.  Action  No.  94-3687  (D.N.J.), 
was  lodged  on  January  19.  2001  widi  the 
United  States  District  Covurt  for  the 
District  of  New  Jersey.  The  consent 
decree  concerns  hazardous  waste 
contamination  at  the  Lang  Property 
Superfund  Site  (the  "Site"),  located  in 
Pemberton  Township,  New  Jersey.  The 
consent  decree  would  resolve  Marisol, 
Incorporated's  ("Marisol")  liability  for 
reimbursement  of  past  response  costs 
incurred  by  the  United  States  in 
connection  with  the  Site.  The  United 
States  filed  a  complaint  on  behalf  of  the 
United  States  Environmental  Protection 
Agency  ("EPA")  against  Marisol.  The 
consent  decree  requires  Marisol  to 
reimburse  the  EPA  Hazardous 
Substance  Superfund  $9,787,500.00  for 
its  past  costs  pertaining  to  the  Site. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General,  Environment  and  Natural 
Resources  Division,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611,  and  should  refer  to  United 
States  and  New  Jersey  Department  of 
Environmental  Protection  v.  Marisol, 
Inc..  DOJ  Ref.  #  90-1 1-2-5 19A. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney  for  the  District  of  New 
Jersey,  402  East  State  St.,  Room  502, 
Trenton,  New  Jersey,  08608  (contact 
Assistant  United  States  Attorney  Irene 
Dowdy);  and  the  Region  II  Office  of  the 
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Environmental  Protection  Agency,  290 
Broadway.  New  York,  New  York  10007- 
1866  (contact  Assistant  Regional 
Counsel  Patricia  Hick).  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  by  mail  from  the  Consent 
Decree  Library,  PO  Box  7611, 
Washington,  fx:  20044-7611.  In 
requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $7.50  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 

Bruce  S.  Gelber, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  01-4060  Filed  2-16-01;  8:45  am] 
HLUNG  CODE  4410-15-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Ciean  Air  Act 

In  accordance  with  28  CFR  50.7, 
notice  is  hereby  given  that  on  February 
1,  2001,  a  proposed  consent  decree  in 
United  States  v.  Natural  Gas  Pipeline 
Company  of  America,  Civil  Action  No. 
99-S-2419.  was  lodged  with  the  United 
States  District  Court  for  the  District  of 
Colorado. 

In  this  action,  the  United  States 
sought  civil  penalties  for  alleged 
violations  of  Section  113(b)  of  the  Clean 
Air  Act  (CAA),  42  U.S.C.  7413(b), 
resulting  from  the  alleged  failure  of 
Natiual  Gas  Pipeline  Company  of 
America  (NGPL)  to  obtain  a  Prevention 
of  Significant  Deterioration  (PSD) 
permit  from  the  U.S.  Environmental 
Protection  Agency  (EPA)  before 
construction  in  May  1979  of  a  natural 
gas  compressor  station,  the  Akron 
Compressor  Station  (also  known  as  the 
"Niobrara  Compressor  Station"),  located 
in  Washington  County,  Colorado.  The 
United  States  also  alleges  that  NGPL 
operated  the  Akron  Compressor  Station 
as  a  major  stationary  source  in  violation 
of  the  CAA,  42  U.S.C.  7413,  without  an 
appropriate  PSD  permit,  and  without 
application  of  best  available  control 
technology. 

Under  the  terms  of  the  proposed 
consent  decree,  NGPL  will  pay  a  civil 
penalty  of  $215,000  for  alleged 
violations  of  the  CAA  PSD  program,  and 
implement  a  Supplemental 
Environmental  Project  (SEP)  that  will  be 
valued  at  $100,000  in  order  to  resolve 
the  United  States'  claims.  The  SEP 
requires  NGPL  to  install  equipment  on 
two  gas-fired  compressor  engines  at  the 
Crystal  River  Compressor  Station  in 
Glenwood  Springs,  Colorado,  and  on 
two  gas-fired  compressor  engines  at  the 
Well  Draw  Compressor  Station  in 


Converse  County,  Wyoming.  When  the 
SEP  is  completed,  total  nitrogen  oxide 
(NOx  reductions  at  the  two  stations  are 
expected  to  be  about  400  tons  per  year 
(TPY).  The  proposed  consent  decree 
does  not  require  that  NGPL  take  any 
injunctive  measures  because  NGPL  no 
longer  owns  the  Akron  Compressor 
Station  at  issue  in  this  case. 

The  Department  of  Justice  v«ll  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  thirty  (30) 
days  from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Acting  Assistant  Attorney  General  for 
the  Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  DC  20530,  and  should  refer 
to  United  States  v.  Natural  Gas  Pipeline 
Company  of  America,  Civil  Action  No. 
99-S-2419,  and  Department  of  Justice 
Reference  No.  90-5-2-1-06728. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  1225  17th  Street,  Suite 
700,  Denver,  CO  80202;  and  at  U.S.  EPA 
Region  Vm,  999  18th  Street,  Denver, 
Colorado  80202.  A  copy  of  the  proposed ' 
consent  decree  may  be  obtained  by  mail 
frt)m  the  Consent  Decree  Library,  P.O. 
Box  7611,  Washington,  DC  20044.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $7.50  (25  cents 
per  page  reproduction  cost)  payable  to 
the  Consent  Decree  Library. 

Robert  Brook. 

Assistant  Section  Chief,  Environmental 
Enforcement  Section,  Environment  and 
Natural  Resources  Division,  U.S.  Department 
of  Justice. 

[FR  Doc.  01-4062  Filed  2-16-01:  8:45  am] 
aUJNQ  COOE  4410-15-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  199&-VSi  Alliance 

Notice  is  hereby  given  that,  on 
October  26,  2000,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"),  VSI 
Alliance  has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  Steve  Burchfiel,  Austin, 
TX;  Canon,  Inc.,  Kawasaki,  JAPAN; 
Embedded  Solutions  Ltd.,  Oxford, 


UNITED  KINGDOM;  eSilicon  Corp., 
Palo  Alto,  CA;  Duolog  Technologies 
Limited,  Dublin,  IRELAND;  Hewlett- 
Packard  Company,  Palo  Alto,  CA; 
Edward  Lee,  Berkeley,  CA;  Ian 
Mackintosh,  San  Jose,  CA;  Nsine 
Limited,  Reading,  UNITED  KINGDOM; 
NurLogic  Design,  Inc.,  San  Diego,  CA; 
Semiconductor  Technology  Academic 
Research  Center  (STARC),  Tokyo, 
JAPAN;  The  Athena  Group,  hic., 
Gainesville,  FL;  and  Verisity  Design. 
Inc.,  Mountain  View,  CA  have  been 
added  as  parties  to  this  venture.  Also, 
Advanced  Bytes  &  Rights  Ltd.,  Bristol, 
UNITED  KINGDOM;  Cogency 
Technology,  Inc.,  Toronto,  Ontario, 
CANADA;  EnThink,  hic,  Santa  Clara, 
CA;  Institute  of  Microelectronics, 
Singapore,  SINGAPORE;  Integrated 
Chipware,  Reston,  VA;  Seagate 
Technology,  Scotts  Valley,  CA; 
Synthesis  Corp.,  Osaka,  JAPAN;  and 
Unisys  Corp.,  San  Diego,  CA  have  been 
dropped  as  parties  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  VSI  Alliance 
intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  November  29, 1996,  VSI  Alliance 
filed  its  original  notification  pursuant  to 
section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  section 
6(b)  of  the  Act  on  March  4,  1997  (62  FR 
9812). 

The  last  notification  was  filed  with 
the  Department  on  July  13,  2000.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  October  3,  2000  (65  FR  59018). 

Constance  K.  Robinson. 

Director  of  Operations.  Antitrust  Division. 
[FR  Doc.  01-4063  Filed  2-16-01;  8:45  am] 
BHJJNO  COOE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Requested 

action:  Notice  of  information  collection 
under  review;  Extension  of  a  currently 
approved  collection;  Application  for 
procurement  quota  for  controlled 
substances  (DEA  Form  250). 

The  Department  of  Justice,  Drug 
Enforcement  Administration  (DEA),  has 
submitted  the  following  information 
collection  request  for  review  and 
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clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  This 
proposed  information  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies.  Comments  are 
encouraged  and  will  be  accepted  until 
April  23,  2001. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions  or 
additional  information,  please  contact 
Mr.  Frank  L.  Sapienza,  Chief,  Drug  and 
Chemical  Evaluation  Section,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration,  U.S.  Department  of 
Justice,  Washington,  DC  20537, 
telephone  (202)  307-7183. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  foiur  points: 

1.  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

2.  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

3.  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

4.  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 

1.  Type  of  information  collection: 
Extension  of  a  currently  approved 
collection. 

2.  The  title  of  the  form/collection: 
Application  for  Procurement  for 
Controlled  Substances. 

3.  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
Form  number:  DEA  Form  250. 
Applicable  component  of  the 
Depart^ment  sponsoring  the  collection: 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  U.S. 
Department  of  Justice. 

4.  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Business  or  other  for- 
profit.  Other  None. 

Abstmct:Tit\e  21,  CFR  1303.12(b), 
requires  that  U.S.  companies  who  desire 


to  use  any  basic  class  of  controlled 
substances  listed  in  Schedule  I  or  II  for 
purposes  of  manufacturing  during  the 
next  calendar  year,  shall  apply  on  DEA 
Form  250  for  a  prociu«ment  quota  for 
such  class. 

5.  An  estimate  of  the  total  number  of 
respondents,  responses  and  the  amount 
of  time  estimated  for  an  average 
respondent  to  respond/reply:  243 
respondents,  807  responses,  one  hoxit 
per  response.  A  respondent  may  submit 
multiple  responses.  A  respondent  will 
take  an  estimate  of  one  hour  to  complete 
each  form. 

6.  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  807  annual  burden  hours. 

Public  comments  on  this  proposed 
information  collection  are  strongly 
encouraged. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  National  Place  Building,  1331 
Permsylvania  Avenue,  NW,  Suite  1220, 
Washington,  DC  20530. 

Dated:  February  12,  2001. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 

[FR  Doc.  01-4100  Filed  2-16-01;  8:45  am] 

BILUNG  CODE  4410-0»-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  of  information  collection 
imder  review:  Reinstatement,  without 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Census  of  Juveniles  in  Residential 
Placement 

The  Department  of  Justice,  Office  of 
Justice  Programs,  Bureau  of  Justice 
Assistance,  has  submitted  the  following 
information  collection  request  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995.  This  proposed  information 
collection  is  published  to  obtain 
comments  from  the  public  and  affected . 
agencies.  Comments  are  encouraged  and 
will  be  accepted  for  "sixty  days"  until 
April  23,  2001. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 


instrument  with  instructions  or 
additional  information,  please  contact 
Ellen  Wesley.  202-616-3558,  Office  of 
Budget  and  Management  Services, 
Office  of  Justice  Programs,  U.S. 
Department  of  Justice,  810  7th  Street, 
NW.,  Washington,  DC  20531. 

Request  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  or  the 
agency  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time  should  be  directed  to 
Joseph  Moone,  Office  of  Juvenile  Justice 
and  Delinquency  Prevention  810 
Seventh  Street,  NW.,  Washington,  DC 
20531.  If  you  have  additional 
comments,  suggestions,  or  need  a  copy 
of  the  proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Joseph  Moone,  202-6161-3643,  Office 
of  Juvenile  Justice  and  Delinquency 
Prevention,  Office  of  Justice  Programs, 
U.S.  Department  of  Justice,  810  Seventh 
Street,  NW.,  Washington,  DC  20531. 

Overview  of  This  Information 
Collection 

(1)  Type  of  Information  Collection: 
Reinstatement,  without  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

(2)  Title  of  the  Form/Collection: 
Census  of  Juveniles  in  Residential 
Placement. 

(3)  Agency  fonn  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form:  CJ-14  Office  of 
Juvenile  Justice  and  Delinquency 
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Prevention,  Office  of  Justice  Programs, 
United  States  IDepartment  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract;  primary:  Public  and  private 
juvenile  detention,  correctional,  shelter, 
facilities.  Other:  None. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  The  total  number  of 
respondents  is  3,500  at  an  average  of  4 
hours  to  respond. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  The  estimated  total  burden 
hours  is  11,142. 

If  additional  information  is  required 
contact;  Mrs.  Brenda  E.  Dyer,  Deputy 
Clearance  Office,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Suite  1220, 
National  Place,  1331  Pennsylvania 
Avenue  NW.,  Washington.  DC  20530. 

Dated:  February  13,  2001. 
Brenda  E.  Dyer, 

Department  Deputy  Clearance  Officer,  United 
States  Department  of  Justice. 
[FR  Doc.  01-4099  Filed  2-16-01;  8:45  ami 
BHJJNG  CODE  441»-1»-M 


DEPARTMENT  OF  JUSTICE 

National  Institute  of  Corrections 

Solicitation  for  a  Cooperative 
Agreement — improving  Community 
Responses  to  Women  Offenders; 
Training  and  Technical  Assistance  to 
Three  Local  Jurisdictions 

agency:  National  Institute  of 
Corrections,  Department  of  Justice. 
ACTION:  Solicitation  for  a  cooperative 
agreement. 

summary:  The  Department  of  Justice 
(DOJ),  National  Institute  of  Corrections 
(NIC),  announces  the  availability  of 
funds  in  FY  2001  for  a  cooperative 
agreement  to  fund  the  Project 
"Improving  Community  Responses  to 
Women  Offenders;  Training  and 
Technical  Assistance  to  Three  Local 
Jurisdictions."  NIC  will  award  one 
cooperative  agreement  to  provide 
intensive  assistance  (site  coordination, 
training  and  technical  assistance)  to 
three  local  jurisdictions  interested  in 
developing  policies  and  practices  that 
increase  the  rates  of  successful 
completion  of  community  supervision 
for  women  who  are  pretrial  defendants 
or  sentenced  offenders.  NIC  commits  to 
providing  assistance  for  two  full  years  to 
each  of  the  three  jurisdictions  selected 
in  the  current  fiscal  year  (FY  2001).  Up 


to  $200,000  is  available  for  the  first 
twelve  months  of  the  two-year  project. 
Based  on  successful  provision  of 
services  in  the  first  project  period,  a 
continuation  award  will  be  made  to  the 
successful  applicant  for  this  solicitation 
for  the  second  year.  Two  himdred 
thousand  is  budgeted  in  FY  2002  for  the 
second  twelve-month  phase  of  the 
project. 

This  solicitation  is  for  the 
organization  that  will  work  with  NIC  to 
deliver  services  to  three  jurisdictions. 
There  will  be  a  separate  program 
announcement  to  which  local 
jurisdictions  will  respond  and  apply  for 
participation  in  the  two-year  project. 

A  cooperative  agreement  is  a  form  of 
assistance  relationship  through  which 
the  National  Institute  of  Corrections  is 
substantially  involved  during  the 
performance  of  the  award.  An  award  is 
made  to  an  organization  that  will,  in 
concert  with  the  Institute,  meet  the 
objectives  of  the  solicitation.  No  funds 
are  transferred  to  state  or  local 
governments. 

NIC  Experience:  For  ten  years  the  NIC 
Community  Corrections  Division  has 
worked  with  jurisdictions  to  increase 
the  success  of  women  offenders 
supervised  in  the  community  through 
the  Intermediate  Sanctions  for  Women 
Offenders  (ISWO)  Project.  The  thirteen 
jurisdictions  that  have  participated  in 
the  ISWO  include  counties  and  states, 
both  urban  and  rural,  ranging  in 
population  from  under  200,000  to  over 
five  million.  The  goals  of  these  projects 
were  to  work  collaboratively  with  sites 
to  (1)  develop  sound  information  on 
current  sentencing  practices  and  the 
risk,  needs  and  life  circumstances  of  the 
women  offenders;  and  (2)  use  the 
information  and  experience  of  policy 
team  member  to  develop  policies  and 
concrete  action  steps  for 
implementation  of  desired  changes  in 
the  ranges  of  intermediate  sanctions 
targeted  for  women  offenders  in  the 
thirteen  jiuisdictions. 

NIC  worked  with  jurisdictions  to 
accomplish  these  goals  through  a 
systems  planning  process  with  two 
critical  characteristics:  it  was 
undertaken  by  a  team  of  poUcy  officials 
from  the  criminal  justice  system,  human 
services,  and  the  community;  and  it  was 
supported  by  analysis  of  information 
about  women  offenders  and  the  criminal 
justice  practices  and  programs,  from 
arrest  through  sentencing  and 
disposition,  which  affect  them.  As 
jurisdictions  engaged  the  work,  it 
became  clear  that  few  had  any 
significant  data  on  women  offenders  in 
the  community,  and  most  jurisdictions 
were  making  decisions  about  them 
based  on  untested  assumptions  and 


anecdotal  evidence.  While  the  sites 
varied  in  thefr  ability  and  willingness  to 
fully  engage  in  policy  development  in  a 
systems  context,  they  all  reaped  benefits 
from  their  work  (e.g.,  increased  the 
number  and  type  of  intermediate 
sanctions  for  women  offenders, 
improved  the  gender-responsiveness  of 
existing  options,  provided  extensive 
training  on  women  offenders,  and 
greatly  increased  the  system's 
understanding  of  the  needs  of  women 
offenders). 

In  the  last  four  years  of  the  ISWO 
project,  NIC  focused  on  local 
jurisdictions  with  populations  of  over 
500,000.  The  intent  was  to  test  whether 
NIC  assistance  could  improve 
sanctioning  responses  for  significant 
numbers  of  women.  As  a  result  of  this 
last  cycle,  NIC  also  chose  to  focus  more 
attention  on  early  (pre-trial)  decisions 
regarding  women  defendants  and  on  the 
roles  of  jails,  courts,  pretrial  services, 
probation  and  human/community 
services  in  providing  better  information 
and  more  effective  options  at  the  front 
end  of  the  system.  The  last  three 
jurisdictions  were  Cook  County,  IL; 
Hampden  Coimty,  }AA;  and  Hamilton 
Coimty.OH.  A  draft  report  titled, 
Intermediate  Sanctions  for  Women 
Offenders;  Project  Overview  and 
Analysis  1991-1999,  provides  a  more 
complete  history  of  the  project.  It  is 
available  in  draft  form  from  the  NIC 
Information  Center,  telephone:  1-800- 
877-1461.  Request  Accession  #15530. 

Project  Premises:  The  current 
solicitation  is  based  on  (1)  NIC's 
experience  with  the  ISWO  and  its 
evolution  to  a  local  system  project 
focused  on  both  early  decision  points 
and  development  of  more  piuposeful 
pretrial  and  sentencing  options;  and  (2) 
the  following  premises  regarding  the 
need  for  assistance  to  improve 
community  responses  to  women  in  the 
criminal  justice  system: 

•  Women  commit  largely  non-violent, 
property  and  drug  offenses  and  are  good 
candidates  for  managing  their  risk  to 
public  safety  in  the  community.  They 
are  at  high  risk  of  reoffending  for  "low 
stakes"  crimes.  They  receive  little 
effective  treatment  during  early 
experiences  of  involvement  with  the 
criminal  justice  system. 

•  It  is  reasonable  to  expect  that  the 
design  of  criminal  justice  system 
responses  for  women  will  continue  to 
hold  them  accountable  for  their  offenses 
while  improving  their  chances  of 
success  under  community  supervision. 

•  Mandatory  sentencing  for  non- 
violent, drug  offenses  has  resulted  in 
large  nimibers  of  women  serving  longer 
periods  of  time  in  correctional  facilities. 
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•  Women  defendants  present  high 
rates  of  co-occurring  (substance  abuse 
and  mental  illness)  disorders;  frequently 
the  mental  health  issues  go  undiagnosed 
and  unaddressed. 

•  Women's  distinct  pathways  to 
criminality  and  the  realities  of  their 
lives  (particularly  child  care 
responsibilities,  abuse  histories,  and 
economic  marginality)  require 
supervision  and  treatment  approaches 
which  are  gender  responsive. 

•  A  systemic  problem  solving 
approach  offers  jurisdictions  an 
opportunity  to  both  (a)  shape  policy  and 
practice  which  will  impact  success  rates 
in  the  community  in  the  short  term,  and 
[b)  build  capacity  for  longer-term 
development  and  monitoring  of 
caiminal  justice  policies  and  practices 
affecting  women  defendants/offenders. 

•  Criminal  justice  agencies  must  work 
Kvith  the  commimity  and  hiunan 
services  to  marshal  the  resources  and 
services  required  for  a  comprehensive 
and  effective  response  to  the  complexity 
of  issues  facing  women  defendants/ 
offenders. 

Purpose:  The  National  Institute  of 
Corrections  is  seeking  applications  for  a 
cooperative  agreement  that  has  the 
following  purpose:  to  provide  site 
coordination,  training  and  technical 
assistance  to  three  local  jurisdictions  for 
the  first  twelve  months  of  a  two  year 
project  whose  primary  goal  is  to 
increase  the  rates  of  successful 
completion  of  commimity  supervision 
for  women  defendants  and  offenders. 

The  recipient  of  this  cooperative 
agreement  award  will  have  as  the  target 
audience  for  assistance  a  policy  group 
or  team  of  key  criminal  justice  decision 
makers,  human  services  managers, 
community  leaders  and  public  and 
private  corrections  managers. 

The  primary  outcomes  for  the  two 
year  project  are: 

•  "The  development  in  each 
jurisdiction  of  a  clear  vision  and  goals 
for  improved  community  responses  to 
women  defendants/offenders,  and 
implementation  of  specific  changes  in 
policy  and  practice  in  two  or  three 
strategic  areas  and/or  the  development 
of  detailed  work  plans  for 
implementation  in  those  areas. 

•  A  report  describing  the 
accomplishments  of  each  jurisdiction 
and  the  lessons  learned  from  the  project. 

The  primary  outcomes  for  the  first 
twelve  months  are: 

•  Jurisdictions,  operating  as  policy 
teams  of  high  level  officials,  corrections 
and  human  service  managers  and 
commimity  members,  will  engage  the 
first  twelve  months  of  a  collaborative, 
system- wide,  problem  solving  process 
aimed  at  the  development  of  improved 


policy  and  practice  in  two  or  three 
priority  areas. 

•  Each  jurisdiction  will  complete 
decision  mapping  of  its  criminal  justice 
system  responses  to  women  defendants/ 
offenders,  including  assembling  readily 
available  information  on:  the  number 
and  characteristics  of  women  at  key 
decision  points  from  arrest  through 
community  supervision  and  release 
(aggregate  and  trend  data). 

•  Jurisdictions  will  design  and 
initiate  data  collection  and  analysis 
strategies  focused  on  specific  concerns, 
i.e.,  the  primary  problem  areas  ("change 
targets")  identified  by  the  policy  team. 
The  strategies  may  include  design  of  a 
profile  study  of  a  specific  sub- 
population  of  women  offenders  related 
to  one  of  the  problem  areas  chosen  by 
the  policy  team. 

•  Policy  officials  will  gain  specific 
knowledge  regarding  the  factors 
associated  writh  women's  criminal 
involvement,  key  aspects  of  gender- 
responsive  treatment  and  management 
in  corrections,  and  options  for  effective 
sanctioning  and  intervention  (best 
practices). 

Specific  outputs  of  the  twelve-month 
project  will  include:  Development  of  a 
program  announcement  and  marketing 
strategy  for  local  jurisdictions;  site  visits 
to  selected  applicant  jurisdictions  and 
site  selection  in  conjunction  with  the 
NIC  Project  manager  (NIC  will  make 
final  site  selections);  a  seminar 
opportunity  for  all  policy  team  members 
from  each  jurisdiction;  and  monthly 
visits  to  jurisdictions  by  site 
coordinators  to  guide  and  support  the 
policy  team's  work. 

Application  Requirements: 
Applicants  must  prepare  a  proposal  that 
describes  their  plan  to  address  the 
project  purpose  and  outcomes.  The  plan 
must  include  goals  and  objectives, 
methodology,  deliverables,  management 
plan,  an  overall  project  budget  for  the 
full  two  years,  and  a  budget  and  budget 
narrative  for  the  first  ten  to  twelve 
month  phase.  Applicants  must  identify 
their  key  project  staff  and  the  relevant 
expertise  of  each,  and  address  the 
manner  in  which  they  would  perform 
all  tasks  in  collaboration  with  the  NIC 
Project  Manager.  Proposals  are  limited 
to  twenty-five  double-spaced  pages  in 
length,  not  including  resumes,  other 
addenda,  and  SF-424  forms.  Please  note 
that  the  Standard  Form  424,  Application 
for  Federal  Assistance,  submitted  with 
the  proposal  must  contain  the  cover 
sheet,  budget,  budget  narrative, 
assurances  and  management  plan  for  the 
FY  2001  funded  portion  only,  for  a 
maximum  of  $180,000.  The  proposal 
budget  should  not  include  the  costs  of 
air  and  train  travel  associated  with  site 


coordination,  training  and  technical 
assistance;  because  NIC  will  make 
available  an  additional  $20,000  for 
project  travel  at  government  rates  in  an 
account  managed  by  the  NIC  Project 
Monitor  and  closely  coordinated  with 
the  cooperative  agreement  project 
director.  All  required  forms  and 
instructions  for  their  completion  may  be 
downloaded  from  the  NIC  website: 
http://www.nicic.org. 

Authority:  Public  Law  93-415. 

Funds  Available:  Project  funds  are 
limited  to  $180,000  for  both  direct  and 
indirect  costs  for  the  first  twelve  months 
of  the  two  year  project,  and  a  $20,000 
supplement  for  air  and  train  tickets.  A 
supplemental  award  of  $180,000  (plus 
additional  funds  for  government  rate 
travel)  will  be  made  in  FY  2002  subject 
to  the  availability  of  funds  and 
successful  completion  of  Phase  I.  NIC  is 
committed  to  funding  the  full  two  year 
project  and  project  activity  must  be 
completed  within  24  months  of  the  date 
of  the  award.  Funds  may  only  be  used 
for  activities  that  are  linked  to  the 
desired  outcomes  of  the  project.  This 
project  will  be  a  collaborative  venture 
with  the  NIC  Community  Corrections 
Division. 

All  products  from  this  funding  effort 
will  be  in  public  domain  and  available 
to  interested  agencies  through  the 
National  Institute  of  Corrections. 

Deadline  for  Receipt  of  Applications: 
Applications  must  be  received  by  4  p.m. 
on  Friday,  March  30,  2001.  They  should 
be  addressed  to:  Director,  National 
Institute  of  Corrections,  320  Ffrst  Street. 
NW.,  Room  5007.  Washington.  DC 
20534.  Hand  delivered  applications  can 
be  brought  to  500  First  Street,  NW., 
Washington,  EK:  20534.  The  security 
desk  will  call  Bobbi  Tinsley  at  (202) 
307-3106,  and  press  0  for  pickup. 

Addresses  and  Further  Information: 
Requests  for  the  application  kit.  which 
consists  of  copies  of  this  announcement 
and  the  required  forms,  should  be 
downloaded  from  the  NIC  website: 
http://www.nicic.org.  (Click  on 
"Cooperative  Agreements.")  The  report. 
"Intermediate  Sanctions  for  Women 
Offenders.  Project  Overview  and 
Analysis  1991-1999"  can  be  ordered 
from  the  NIC  Information  Center  at  1- 
800-877-1461.  Request  accession 
#15530.  If  it  is  necessary  to  request  a 
hard  copy,  please  call  Judy  Evens  at  1- 
800-995-6423,  extension  4-4222  or 
email  her  at  jevens@bop.gov.  All 
technical  and/or  programming  questions 
concerning  this  announcement  should 
be  directed  to  Phyllis  Modley  at  the 
above  address  or  by  calling  (800)  995- 
6423  or  (202)  307-3106,  extension  4- 
0099,  or  by  email  via  pmodley@bop.gov. 
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Eligible  Applicants:  An  eligible 
applicant  is  any  state  or  general  unit  of 
local  government,  public  or  private 
agency,  educational  institution, 
organization,  team  or  individual  with 
the  requisite  skills  to  successfully  meet 
the  outcome  objectives  of  the  project. 

Review  Ck)nsiderations:  Applications 
received  under  this  announcement  will 
be  subjected  to  an  NIC  three  to  five 
member  Peer  Review  Process. 

Number  of  Awards:  One  (1). 

Executive  Order  12372:  Project  is  not 
subject  to  the  provisions  of  this 
Executive  Order. 

NIC  Application  Number:  01C02.  This 
number  should  ap{>ear  as  a  reference 
line  in  the  cover  letter  and  also  in  box 
11  of  Standard  Form  424. 

The  Catalog  of  Federal  Domestic 
Assistance  number  is:  16.602. 

Dated:  February  12.  2001. 
Morris  L.  Thigpen, 

Director,  National  Institute  of  Corrections. 
(FR  Doc.  01-4075  Filed  2-16-01;  8:45  ami 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligibility  To  Apply  for  Worker 
Adiustment  Assistance  and  NAFTA 
Transitional  Ad|ustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
siunmaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  January,  2001. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  niunber  of 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directiy  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 


Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantiy  to  worker 
separations  at  the  firm. 
TA-W-38,451;  Chicago  Lock,  Pleasant 

Prairie,  WI 
TA-W-38.419;  John  Campbell  &  Co.. 

Inc.,  Perkasie,  PA 
TA-W-37.917:  Dana  Corp..  Spicer 
Heavy  Axle  &  Brake  Div.,  Marion 
Forge.  Marion,  OH 
TA-W-38,382:  Cherokee  Finishing  Co.. 
Spartan  International.  Gaffney,  SC 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 
TA-W-38,197;  Grandoe  Corp  (The). 

Gloversville.  NY 
TA-W-38.488;  Cone  Decorative 

Fabarics,  New  York.  NY 
TA-W-38,332;  Pronav  Ship 

Management,  Inc.,  Greenwich,  CT 
TA-W-38.548;  Timberland  Logging. 

Ashland.  OR 
TA-W-38,506:  Homestake  Mining  Co., 

Sparks.  NV 
TA-W-38,449:  Hasbro  Manufacturing 

Service.  El  Paso,  TX 
TA-W-38,473;  Software  Spectrum.  Inc., 
Garland,  TX 
The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
Section  222  of  the  Trade  Act  of  1974. 
TA-W-38,240:  Ashby  Industries.  Inc., 

Martinsville.  VA 
TA-W-38.51 7;  Cooper  Standard 
Automotive.  Fluid  Systems  Div., 
Mio.m 
TA-W-38.396;  Philips  Electronics  North 
America  Corp.,  Philips  Display 
Components  Co.,  Ottawa.  OH 
Increased  imports  did  not  contribute 
importantiy  to  worker  separations  at  the 
firm. 
TA-W-38.490;  Latrobe  Brewing  Co.. 

Latrobe,  PA 
TA-W-38,431:  Warm  Springs  Forest 
Products  Industries.  Warm  Springs. 
OR 
The  investigation  revealed  that 
criteria  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

Affirmative  Determinations  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  and  location  of  each 
determination  references  the  impact 
date  for  all  workers  of  such 
determination. 


TA-W-38,385;  Findlay  Industries. 
Morrison  Div.,  Morrison,  TN: 
November  22,  1999. 
TA-W-38.297;  Qyfik  Tool 

Manufacturing,  Magna  Div., 
Lexington.  KY:  September  7,  1999. 
TA-W-38,366:  Jeld  Wen,  Inc.,  Bend 
Millwork  Co.,  Bend.  OR:  November 
7,  1999. 
TA-W-38,394;  Velvac,  Inc.,  New  Berlin, 

WI:  November  24.  1 999. 
TA-W-38.260  &■  A;  Austin  Apparel. 
Lancaster  Plant,  lancaster,  KY  &■ 
Springfield  Plant.  Springfield.  KY: 
October  18.  1999. 
TA-W-38,280  &  A;  Snyder  Walls 

Industries.  Inc..  Snyder,  TX  &■  Walls 
Industries.  Inc..  Boaz.  AL:  October 
25.  1999. 
TA-W-38.198;  Crown  Cork  and  Seal 
Co..  Inc.,  Plant  #31,  Perrysburg,  OH: 
Octobers,  1999. 
TA-W-38,485;  Forecaster  of  Boston, 
Boston.  MA:  December  7,  1999. 
TA-W-38.504:  Warren  Logging.  Gold 

Hill,  OR:  December  12,  1999. 
TA-W-38,482;  Augusta  Sportswear. 
Inc..  Millen  Plant.  Millen,  GA: 
Decembers.  1999. 
TA-W-38.425;  Ameripol  Synpol  Corp.. 
Port  Meches.  TX:  November  30. 
1999. 
TA-W-38,497;  EGS/O-Z  Gedney. 

LaGrange,  GA:  December  14.  1999. 
TA-W-38,541;  Ametek,  United  States 
Gauge  Div..  Bartow.  FL:  December 
21,  1999. 
TA-W-38,514;  Nutone.  Inc.,  Coppell. 

TX:  December  21,  1999. 
TA-W-38,299;  Originals  Bi-Judi.  Inc., 

ToUeson,  AZ:  October  31,  2000. 
TA-W-38,084;  Philips  CSI,  Inc.. 

Lancaster.  PA:  August  14.  1999. 
TA-W-38,393;  Tyco  Electronics. 
Automotive  Electronics, 
Chesterfield.  MI:  November  22, 
1999. 
TA-W-38,281;  Five  Rivers  Electronic 
Irmovations,  LLC.  Greenville.  TN: 
October  23.  1999. 
TA-W-38.357:  Jockey  International, 
Inc..  Belzoni.  MS:  November  9, 
1999. 
TA-W-38,409;  Money's  Foods  U.S.,  Inc.. 
Money's  Mushrooms  LTD,  Blandon. 
PA:  December  1.  1999. 
TA-W-38.426;  Universal  Furniture 

Limited.  Marion,  NC:  November  30, 
1999. 
TA-W-38,241:Micromatic  Textron, 
Holland.  MI:  October  10.  1999. 
TA-W-38.544;  Bausch  &-  Lomb. 

Sarasota.  FL:  December  27.  1999. 
TA-W-38.257;  Pine  State  Knitwear  Co., 
Inc..  Stateville,  NC:  October  13. 
1999. 
TA-W-38,518;  Beltex  Corp.,  Claiborne 
Plant.  New  Tazewell,  TN:  December 
20.  1999. 
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TA-W-38,411:  Miller  Shingle  Co.,  Inc., 
Enterprise  Lumber  Div..  Arlington 
Sawmill,  Arlington  Reman/Planer 
Mill,  Arlington  OSO  Sawmill  Plant, 
Arlington.  WA:  November  30.  1999. 

TA-W-38.480:  Delevan  Spray 
Technologies,  Monroe,  NC: 
December  26,  1999. 

TA-W-38,421  SrA,  B;  Wiscassett  Mills 
Co..  Kannapolis.  NC,  Concord,  NC 
and  Albermarle.  NC:  November  29, 
1999. 

Also,  piu-suant  to  Titie  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
250(a),  Subchapter  D,  Chapter  2,  Title  11, 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  January 
2001. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  that  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  from  employment 
and  either — 

(2)  that  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely, 

(3)  that  imports  firom  Mexico  or 
Canada  of  articles  like  or  directiy 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increases  in  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(4)  that  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Determinations  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  from 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  separations. 
There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
diuing  the  relevant  period. 


NAFTA-TAA-04295:  Jeld  Wen,  Inc.. 

Bend  Millwork  Co..  Bend.  OR 
N AFT A-TAA-04348;  John  Campbell  &■ 

Co..  Inc.,  Perkasie.  PA 
NAFTA-TAA-04382;  Chicago  Lock, 

Pleasant  Prairie,  WI 
NAFTA-TAA-04216;  Ashby  Industries, 

Inc.,  Martinsville,  VA 
NAFTA-TAA-04356;  Ameripol  Synpol 

Corp.,  Port  Nechs,  TX 
NAFTA-TAA-04266;  Originals  Bi-Judi, 

Inc.,  ToUeson,  AZ 
NAFTA-TAA-04357;  Oxford 

Automotive.  Argos.  IN 
NAFTA-TAA-04290:  Central  Industries 

of  Indiana.  Inc..  Greenwood, 

Arkansas  Div.,  Greenwood,  AR 
NAFTA-TAA-04423;  Tensolite 

Interconnect  Systems,  Essex  Jet., 

Vermont 
The  investigation  revealed  that  the 
criteria  for  eligibility  have  not  been  met 
for  the  reasons  specified. 
NAFTA-TAA-04453;  Sacramento  Bag 

Manufacturing  Co.,  Sacramento,  CA 
NAFTA-TAA-04386;  Hasbro 

Manufacturing  Services,  El  Paso, 

TX 
The  investiation  revealed  that  workers 
of  the  subject  fi^  did  not  produce  an 
article  within  the  meaning  of  Section 
250(a)  of  the  Trade  Act,  as  amended. 
NAFTA-TAA-04358;  Warm  Springs 

Forest  Lumber  Products  Industries, 

Warm  Springs,  OR 
NAFTA-TAA-04401;  Latrobe  Brewing 

Co.,  Latrobe,  PA 
The  investigation  revealed  that 
criteria  (2)  has  not  been  met.  Sales  or 
production,  or  both,  of  such  firm  or 
subdivision  did  not  decrease  diuing  the 
relevant  period. 

AfiBrmative  Determinations  NAFTA- 
TAA 

NAFTA-TAA-04340;  Findlay 

Industries,  Morrison  Div.,  Morrison. 

TN:  November  22, 1999. 
NAFTA-TAA-04311:  Cooper-Standard 

Automotive,  Fluid  Systems  Div., 

Mio,  MI:  November  9,  1999. 
NAFTA-TAA-04400;  Respiratory 

Support  Products,  Inc.,  Irvine,  CA: 

October  30,  1999. 
NAFTA-TAA-04264  &■  A;  Austin 

Apparel,  Lancaster  Plant, 

Lancaster,  KY  &■  Springfield  Plant, 

Springfield,  KY:  October  18.  1999. 
NAFTA-TAA-04381;  Warren  Logging. 

Gold  Hill,  OR:  December  14,  1999. 
NAFTA-TAA-04424;  Robert  Bosch 

Corp..  Bosch  Automotive  Motors. 

Hendersonville.  TN:  January  3, 

2000. 
NAFTA-TAA-04396;  Augusta 

Sportswear.  Inc..  Millen  Plant. 

Millen.  GA:  December  6,  1999. 
NAFTA-TAA-04336;  Philips  Electronics 

North  America  Corp.,  Philips 


Display  Components  Co..  Ottawa, 

OH:  November  10,  1999. 
NAFTA-TAA-04330;  Davidson  Cotton, 

Co..  Abouchar  Div.,  Brooklyn,  NY: 

November  27.  1999. 
NAFTA-TAA-04379;  ABC-NACO,  Inc.. 

National  Castings  Div..  Melrose 

Park,  IL:  December  13,  1999. 
NAFTA-TAA-04331:  Tyco  Electronics, 

Automotive  Electronics, 

Chesterfield,  MI:  November  20, 

1999. 
NAFTA-TAA-04363:  Sherwood  Dash 

USA,  Rancho  Cucamonga,  CA: 

December  4.  1999. 
NAFTA-TAA-^4391;  Screw  Machine 

Technologies,  Inc.,  "SMT,  Inc.", 

Georgetown,  KY:  November  22, 

1999. 
NAFTA-TAA-04247;  Pine  State 

Knitwear  Co.,  Inc.,  Statesville,  NC: 

October  13  1999 
NAFTA-TAA-64349:  Miller  Shingle  Co.. 

Inc. /Enterprise  Lumber  Div., 

Arlington  Sawmill,  Reman/Planer 

Mill,  OSO  Sawmill  Plant,  Arlington, 

WA:  November  30,  1999. 
NAFTA-TAA-04342;  Daws 

Manufacturing  Co.,  Inc.,  Pensacola, 

FL:  November  25,  1999. 
I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  dxmng  the  month  of  January, 
2001.  Copies  of  these  determinations  are 
available  for  inspection  in  Room  C- 
5311,  U.S.  Department  of  Labor,  200 
Constitution  Avenue  NW.,  Washington, 
DC  20210  diuing  normal  business  hours 
or  will  be  mailed  to  persons  who  write 
to  the  above  address. 

Dated:  February  1,  2001. 
Edward  A.  Tomchick, 

Director.  Division  of  Trade  Adjustment 

Assistance. 

(FR  Doc.  01-4124  Filed  2-16-01;  8:45  am) 

BILLING  COOC  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-38.276] 

Coach;  A  Subsidiary  of  Sara  Lee 
Corporation,  Medley,  FL;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
U.S.  Department  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
December  4,  2000  applicable  to  workers 
of  Coach,  Medley,  Florida.  The  notice 
was  published  in  the  Federal  Register 
on  December  21,  2000  (65  FR  80458). 
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At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  Subject  firm. 
Information  provided  by  the  State 
shows  that  Coach  is  a  subsidiary  of  Sara 
Lee  Corporation.  Some  workers  at  the 
subject  firms'  Medley,  Florida  facility 
have  had  their  wages  reported  under  a 
separate  imemployment  insurance  (UI) 
tax  account  for  Sara  Lee  Corporation. 
The  workers  were  engaged  in  the 
production  of  leather  handbags  and 
accessories. 

Based  on  these  findings,  the 
Department  is  amending  the 
certification  to  properly  reflect  this 
matter. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Coach  who  were  adversely  affected  by 
increased  imports. 

The  amended  notice  applicable  to 
TA-W-38,276  is  hereby  issued  as 
follows: 

"All  workers  of  Coach,  a  subsidiary  of  Sara 
Lee  Corporation,  Medley,  Florida,  who 
became  totally  or  partially  separated  from 
employment  on  or  after  October  24, 1999 
through  December  4,  2000  are  eligible  to 
apply  for  adjustment  assistance  under 
Section  223  of  the  Trade  Act  of  1974." 

Signed  at  Washington  D.C.  this  7th  day  of 
February,  2001. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  01-4121  Filed  2-16-01;  8:45  am] 

■LUNS  CODE  4610-aO-M 


DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Adminiatration 

[TA-W-37,987] 

HotNTian  Corporation;  Jim  Thorpa, 
Pennaylvania;  Notice  of  Affirmative 
Determination  Regarding  Application 
for  Reconelderation 

By  letter  of  November  19,  2000,  the 
petitioners  requested  administrative 


reconsideration  of  the  Department  of 
Labor's  Notice  of  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance,  applicable  to  workers  of  the 
subject  firm.  The  denial  notice  was 
signed  on  October  31,  2000,  and  was 
published  in  the  Federal  Register  on 
November  16,  2000  (65  FR  69342). 

The  petitioners  assert  that  the 
Department's  investigation  did  not 
include  PC  boards  produced  by  the 
workers  in  the  time  period  relevant  to 
the  investigation  (1998  throtigh  July 
2000). 

Conclusion 

AftOT  careful  review  of  the 
application,  I  conclude  that  die  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  application 
is,  therefore,  granted. 

Signed  at  Washington,  DC,  this  6th  day  of 
February,  2001. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  01-4122  Filed  2-16-01;  8:45  am] 

MLUNQ  COOe4t1»-M-M 


DEPARTMENT  OF  LABOR 

Employment  and  Tralning- 
AdmlnMration 

Inveetigationa  Regarding  Certificationa 
of  Eligibility  To  Apply  for.Wortcer- 
Ad|uatment  Aaalatance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  lo 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 

Appendix 

[Petitions  instituted  on  01/29/2001] 


the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  n, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Division  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  March  2,  2001. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  at  the  address- 
shown  below,  not  later  than  March  2, 
2001. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  Room  C-5311,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

Signed  at  Washington,  DC,  this  29th  day  of 
January,  2001. 
Edward  A.  Tomchick, 
Director,  Division  of  Trade  Adjustment 
Assistance. 


TA-W 


38,579 
38.580 
38.581 
38,582 
38,583 
38.584 
38,585 
38.586 
38.587 
38.588 
38,589 


Subject  finn  (petitioners) 


National  Starch  (IBM)  

Fox  Distribution  (Wkrs)  

Anierican  Standard.  Inc  (GMP) 

Dalil  Fashions  (UNITE) 

Vision  Legwear  (Co.) 

MHiennium  Plastic  (UNITE)  

Poftola  Packaging  (Wkrs) 

OBG  Manufacturing  (UFCW)  .. 

VF  Imagewwear  (Co  )  

ARESCO  incorporatwn  (Wkrs) 
Collins  and  Alkman  (USWA)  .. 


Location 


Meredosia.  IL  .... 

Laurel.  MT 

Piscataway.  NJ  . 

Edison.  NJ 

SpnKe  Pine.  NO 

El  Paso.  TX 

New  Castle.  PA  . 

Liberty.  KY  

Nashville.  TN 

Post  Falls,  ID 

Canton,  OH  


Date  of 
petition 


01/11/2001 
01/11/2001 
01/10/2001 
01/08/2001 
01/12/2001 
01/11/2001 
01/20/2001 
01/12/2001 
01/19/2001 
01/10/2001 
01/10/2001 


Product(s) 


Mining  Industry  Equipment. 

Fir)ger  Jointed  Stud  Lumber. 

Sanitary  Wares. 

Dresses. 

Ladies'  Tights,  Sheer  Hosiery. 

Plastic  Automotive  Parts. 

PlastK  Caps  (Ck>sures)  for  Bottles. 

ChikJren's  Apparel. 

Worit  Clothing. 

Mining  Industry  Equipment. 

Car  Mats. 
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TA-W 


38.590 
38,591 
38,592 
38,593 
38,594 
38.595 
38.596 
38.597 
38.598 
38.599 
38,600 

38,601 

38,602 

38,603 

38,604 

38.605 

38,606 

38.607 

38,608 

38.609 

38,610 

38,611 

38,612 

38,613 

38,614 

38,615 

38,616 

38,617 

38,618 

38,619  . 

38,620 


Subject  firm  (petitioners) 


Bianca  Sportswear  (Wkrs) 

Horix  Manufacturing  (USWA)  

Exide  Technologies  (Co.)  

Innovative  Home  Products  (UAW)  . 

Regional  Recycling  (USWA)  

Magnetic  Data  Technologie  (Wkrs) 

Matsushita  Battery  Ind.  (Wkrs) 

Commonwealth  Aluminum  (USWA) 
NACCO  Materials  Handling  (Wkrs) 

Shenwood  Harsco  Corp.  (Wkrs)  

H.L  Miller  and  Son  (Co.)  

Ari<a  Knitwear  (Co.)  , 

Designs  By  Norvell  (Wkrs)  

Daniel  Green  Co  (Wkrs) 

Lawson  Mardon  USA  (Wkrs) 

Komag,  Inc.  (Co.)  

OMC  P  and  A  (Wkrs)  

Owens  Coming  (GMPPAW)  

Wundies  Enterprises  (Co.)  

Gates  Rubber  Co  (Wkrs) 

Kodak  Polychrome  Graphk:s  (Wkrs) 

Leach  International  (Co.)  

Owens  And  Hurst  Lumber  (Co.) 

Budge  Industries.  Inc  (Wkrs) 

Production  Stamping  (Co.)  

Koppel  Steel  (USWA)  

Texprint  (Co.) 

Garan  Manufacturing  Corp  (Wkrs)  .. 

Belding  Hausman  (Wkrs)  

Schumacher  Electric  (Co.)  

TDK  Electronk»  Corp  (Co.) 


Location 


Copiague,  NY 

McKees  Rocks,  PA 
Farmers  Branch.  TX 

Bimfiingham.  Ml  

Attalla,  Al 

Eden  Prairie,  MN  .... 

Columbus.  GA 

Lewisport.  KY 

Danville.  IL  , 

Wheatfield,  NY  

Dallas.  TX  

Ridgewood,  NY  

Alexandria.  TN  

Dolgeville.  NY  

aifton.  NJ  

Eugene.  OR  

Belojt.  Wl 

Newark.  OH  

Wellsboro.  PA  

Charleston,  MO 

Carlstadt.  NJ  

Buena  Parte.  CA  ...... 

Eureka.  MT  

Telford,  PA 

Oxford.  Ml  

Koppel,  PA  

Macon,  GA  

Carthage,  MO  

Lincolnton,  NC  

Rensselaer,  IN  

Peachtree  City.  GA  . 


Date  of 
petition 


01/03/2001 
01/16/2001 
01/10/2001 
01/11/2001 
01/12/2001 
01/10^001 
12/22/2000 
01/09/2001 
01/08/2001 
01/04/2001 
01/18/2001 

01/12/2001 
01/16/2001 
01/09/2001 
01A»/2001 
01/15^001 
01/10/2001 
01/16/2001 
01/16/2001 
01/10/2001 
01/14/2001 
01/16/2001 
01/17/2001 
01/19/2001 
01/17/2001 
01/17/2001 
01/19/2001 
01/19/2001 
01/09/2001 
01/15/2001 
01/17/2001 


Product(s) 


Ladies'  Pants. 

Rotary  Filling  Machines. 

Lead  Acid  Battenes. 

Garage  Doors— Steel  and  Aluminum. 

Processes  Steel  and  Iron  Scrap. 

Tape  Drives. 

Lead-Ackl  Storage  Batteries. 

Coil  Aluminum. 

Lift  Trucks. 

Gas  Contnjl  Valves. 

Warehouse        and        Shipping— Ladies' 

Dresses. 
Sweaters. 
Protective  Clothing. 
Slippers. 

Food  Packaging  Products. 
Thin  Film  Media  Disks. 
Marine  Products. 

Fibrous  Glass  Insulation  Products. 
Ladies'  Intimate  /Vpparel. 
Radiator  Hoses. 
Lithographs  Printing  Plates. 
Electromecfiank:al  Relays. 
Softwood  Lumber 
Car  Covers. 
Stampings. 
Steel  Bar  and  Pipe. 
Textile  Pnnter/Dryer. 
Chiklren's  Knit  Tops. 
Fabrics. 

Transformer  Coils. 
Recordable  CD's. 


(FR  Doc.  01-4120  Filed  2-16-01;  8:45  am] 

MLLMG  CODE  4510-30-M 


r' 


iPARTMENT  OF  LABOR 


Employment  and  Training 
'dminiatration 


ir 


Senior  Community  Service 
Employment  Program;  Notice  of  Town 
Mali  IMeetings  on  the  2000 
Amendments  to  the  Older  Americans 
Act 

AGENCY:  Employment  and  Training 
Administration,  Labor. 

ACTION:  Notice  of  Tovra  Hall  Meetings. 


SUMMARY:  The  Department  of  Labor  is 
giving  notice  of  two  in  a  series  of  Town 
Hall  Meetings  to  provide  interested 
individuals  an  opportunity  to  comment 
on  the  Department  of  Labor's  approach 
to  the  implementation  of  changes  to  the 
Senior  Community  Service  Employment 
Program  (SCSEP),  which  were 
occasioned  by  the  Older  Americans  Act 
Amendments  of  2000  (OAA)(Pub.L. 
106-50)(Nov.  13,  2000).  We  will  hold 
Town  Hall  Meetings  in  various  locations 
throughout  the  country,  in  order  to 


facilitate  the  participation  of  all 
interested  individuals.  The  first  Town 
Hall  Meeting  was  held  on  Monday, 
January  22,  2001,  from  7  p.m.  to  9  p.m. 
at  the  Westin  Peachtree  Plaza  Hotel  at 
210  Peachtree  Street  NW.,  Atlanta, 
Georgia  in  conjunction  with  the 
National  Older  Worker  Conference 
sponsored  by  the  National  Association 
of  State  Units  on  Aging. 
DATES:  The  Town  Hall  Meetings  being 
aimounced  in  this  Notice  will  be  held 
on  Tuesday,  February  27.  2001.  from 
11:30  a.m.  to  1:30  p.m..  in  Washington, 
D.C,  and  on  Wednesday,  March  7,  2001, 
from  2  p.m.  to  4  p.m.,  in  New  Orleans, 
Louisiana.  The  dates,  locations  and 
times  for  subsequent  Town  Hall 
Meetings  will  be  announced  in  advance 
in  the  Federal  Register. 
ADDRESSES:  The  February  27,  2001, 
Town  Hall  Meeting  will  be  held  in 
Congressional  Hall  B  at  the  Ramada 
Renaissance  Hotel  at  999  Ninth  Street 
NW.,  Washington.  DC,  in  conjimction 
with  the  National  Association  of 
Workforce  Boards,  Forum  2001. 
The  March  7,  2001,  Town  Hall 
Meeting  will  be  held  in  the  Burgtmdy  A 
Room  at  the  Hyatt  Regency  New  Orleans 
Hotel  at  500  Poydras  Plaza,  New 


Orleans,  Louisiana,  in  conjunction  with 
the  National  Council  on  the  Aging 
Workforce  Development  Conference. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Erich  W.  {"Ric")  Larisch.  Division  of 
Older  Worker  Programs.  U.S. 
Department  of  Labor.  200  Constitution 
Avenue  NW.,  Room  N4644, 
Washington,  DC  20210,  Telephone: 
(202)  693-3742  (voice)  TTY  (202)  693- 
2871  (these  are  not  toll-free  numbers). 
SUPPLEMENTARY  INFORMATKM:  The 
purpose  of  the  Towti  Hall  Meetings  is  to 
provide  each  interested  individual  with 
an  opportimity  to  comment  on  the 
Department  of  Labor's  approach  to  the 
implementation  of  changes  to  the 
SCSEP  occasioned  by  the  revisions  to 
title  V  of  the  Older  Americans  Act 
Amendments  of  2000  (OAA)  (Pub.  L. 
106-501)  (dated  November  13,  2000). 
Each  attendee  is  welcome  to  offer 
comments  on  a  variety  of  subjects, 
including:  (1)  Issues  and  concerns  that 
should  be  addressed  in  regulations:  (2) 
issues  and  concerns  that  should  be 
addressed  in  policy  gtiidance:  (3) 
suggestions  and  comments  on  the 
overall  implementation  plan,  such  as 
consultation  strategies;  (4)  specific 
suggestions  on  the  approach  that  should 


10920 


Federal  Register /Vol.  66.  No.  34 /Tuesday,  February  20,  2001 /Notices 


be  taken  in  implementing  any  or  all  of 
the  new  title  V  provisions;  and  (5) 
suggestions  on  revisions  that  should  be 
made  to  the  existing  title  V  regulations, 
which  were  published  in  the  Federal 
Register  on  Wednesday.  May  17. 1995 
(20  CFR  part  641). 

Public  Participation 

All  interested  parties  are  invited  to 
attend  the  Town  Hall  Meetings.  Persons 
wishing  to  make  statements  or 
presentations  at  the  Town  Hall  Meetings 
should  limit  oral  statements  to  5 
minutes,  but  extended  written 
statements  may  be  submitted  for  the 
record  within  30  days  after  the  Town 
Hall  meeting  date.  Written  statements 
may  also  be  submitted  without 
presenting  oral  statements.  Individuals 
may  submit  written  comments  to  the 
Emplojmaent  and  Training 
Administration,  Division  of  Older 
Worker  Programs.  200  Constitution 
Avenue  NW.,  Room  N4644, 
Washington.  DC  20210.  Attention:  Mr. 
Erich  W.  ("Ric")  Larisch. 

Minutes  of  all  Town  Hall  Meetings 
and  summaries  of  other  documents  will 
be  available  to  the  public  on  the  SCSEP 
website  http://www.wdsc.org/owprog. 
Any  written  comments  on  the  minutes 
should  be  directed  to  Mr.  Erich  W. 
("Ric")  Larisch.  as  shown  above. 

Individuals  with  disabilities  who  are 
planning  to  attend  one  of  the  Town  Hall 
Meetings  should  contact  Ms.  Karen 
Davis  of  the  Department  of  Labor. 
Employment  and  Training 
Administration.  Division  of  Older 
Worker  Programs  at  (202)  693-3761 
(this  is  not  a  toll-free  number),  if  special 
accommodations  are  needed. 

Signed  at  Washington  DC.  this  13th  day  of 
February,  2001. 
Raymond  J.  Uhalde, 
Deputy  Assistant  Secretary  of  Labor. 
(FR  Doc.  01-4157  Filed  2-16-01;  8:45  am] 
HLUNO  COM  4S1*-a»-U 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[NAFTA-4270] 

Elmar's  ProducU,  inc.,  Bainbridge, 
New  York;  Amended  Certification 
Regarding  Eiigibility  To  Apply  for 
NAFTA-Transitional  Adjustment 
Assistance 

In  accordance  with  section  250(A), 
subchapter  D.  chapter  2.  Tide  11.  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  die 
Department  of  Labor  issued  a 
Certification  for  NAFTA  Transitional 
Adjustment  Assistance  on  January  9. 
2001,  applicable  to  workers  of  Elmer's 
Products,  Inc..  Bainbridge.  New  York. 
The  notice  will  be  published  soon  in  the 
Federal  Register. 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
investigation  was  conducted  on  behalf 
of  the  workers  at  Elmer's  engaged  in  the 
production  of  hardware  adhesives  at  the 
Johnson  Street,  Bainbridge.  New  York 
location.  New  findings  show  that  the 
subject  firm  also  has  a  focility  at  151 
County  Highway  58,  Guilford  Road, 
Bainbridge,  New  York,  that  produces  a 
different  type  of  adhesive. 

Accordingly,  the  Department  is 
amending  the  certification  to  limit 
coverage  to  those  workers  who  eire 
engaged  in  the  production  of  hardware 
adhesives  at  Elmer's  Products,  Inc., 
Bainbridge,  New  York. 

The  amended  notice  applicable  to 
NAFTA-4270  is  hereby  issued  as 
follows: 

"All  workers  of  Elmer's  Products,  Inc., 
Bainbridge,  New  York,  engaged  in 
employment  related  to  the  production  of 
hardware  adhesives  who  became  totally  or 
partially  separated  from  employment  on  or 
after  October  12, 1999  through  January  9, 
2003  are  eUgible  to  apply  for  NAFTA-TAA 
under  Section  250  of  the  Trade  Act  of  1974." 

Signed  at  Washington  D.C.  this  31st  day  of 
January,  2001. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  01-4123  Filed  2-16-01;  8:45  am] 
BNJJNGCOOE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eiigibility  To  Apply  for  NAFTA 
Transitional  Adjustment  Assistance 

Petitions  for  transitional  adjustment 
assistance  imder  the  North  American 
Free  Trade  Agreement-Transitional 
Adjustment  Assistance  Implementation 
Act  (Pub.  L.  103-182),  hereinafter  called 
(NAFTA-TAA),  have  been  filed  writh 
State  Governors  under  Section  250(b)(1) 
of  Subchapter  D,  Chapter  2,  Tide  H,  of 
the  Trade  Act  of  1974,  as  amended,  are 
identified  in  the  Appendix  to  this 
Notice.  Upon  notice  from  a  Governor 
that  a  NAFTA-TAA  petition  has  been 
received,  the  Director  of  the  Division  of 
Trade  Adjustment  Assistance  (DTAA), 
Employment  and  Training 
Administration  (ETA),  Department  of 
Labor  (DOL),  announces  the  filing  of  the 
petition  and  takes  action  pursuant  to 
paragraphs  (c)  and  (e)  of  Section  250  of 
the  Trade  Act. 

The  purpose  of  the  Governor's  actions 
and  the  Labor  Department's 
investigations  are  to  determine  whether 
the  workers  separated  from  employment 
on  or  after  December  8,  1993  (date  of 
enactment  of  Pub.  L.  103-182)  are 
eligible  to  apply  for  NAFTA-TAA  under 
Subchapter  D  of  the  Trade  Act  because 
of  increased  imports  ft'om  or  the  shift  in 
production  to  Medico  or  Canada. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing  with  the 
Director  of  DTAA  at  the  U.S. 
Department  of  Labor  (DOL)  in 
Washington,  DC  provided  such  request 
if  filed  in  writing  with  the  Director  of 
DTAA  not  later  than  March  2,  2001. 

Also,  interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  petitions  to  the 
Director  of  DTAA  at  die  address  shown 
not  later  than  March  2,  2001. 

Petitions  filed  with  the  Governors  are 
available  for  inspection  at  the  Office  of 
the  Director,  DTAA,  ETA,  DOL,  Room 
C-5311,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210. 

Signed  at  Washington,  DC  this  7th  day  of 
February,  2001. 
Edward  A.  Tomcliick. 
Director,  Division  of  Trade  Adjustment 
Assistance. 
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Appendix 


Subject  fimi 


laven  Industries  (Co.) 

VF  Imagewear  (Co.)  

'  ^mp  International  (UNITE)  

Vlctof  Equipnient  (Co.)  

^(ohnson  Electric  Automotive  (Wkrs) 

Challenger  Electric  (Wkrs)  

Seco  Manufacturing  (Co.) 

Intertrade  Holdings  (Wkrs) 

Pexam  (Wkrs)  

Merit  Abrasive  Products  (GCW)  

Louisiana  Pacific  (Co.) 

TRW  (ICWUC)  

Eari  Soesbe  (USWA)  

Motorola  (Co.)  

f^organ  Crucible  Company  (Co.) 


Millicron  Resin  Abrgasives  (USWA)  . 
Magnetk;  Head  Technologies  (Wkrs) 

Monona  Wire  Corporatkw  (Wkrs)  

U.S.  Forest  Industries  (Wkrs)  

JPM  Company  (The)  (Co.)  

Three  G's  (Co.)  

Georgia  Pacifk;  (Wkrs) 

Georgia  Pacific  (Co.)  

Summit  Timber  (Co.)  

Talon  Automotive  Group  (Co.) 

Pacifk;  North  Equipment  (Wkrs)  

Minx)  Foley  (PACE) 

Eagle  OPG— Z  Bag  Division  (Wkrs)  .. 

Tyco— Mallinckrodt  (Wkrs) 

Borden  Chemical  (Co.)  

Prodka— UNOCAL  (Co.)  

Motor  Appliance  (Wkrs)  


Location 


Date  received 

at  Govemor's 

offk:e 


Sioux  Falls,  SD  ... 

Henning,  TN  

Jackson,  Ml  

Denton,  TX  

Brownsville,  TX  ... 

Pageland,  SC  

Redding,  CA  

Copperhill,  TN 

Mt.  Holly,  NJ  

Compton,  CA  

Oroville,  CA  

Aubum,  NY 

Rensselaer,  IN  .... 
Lawrenceville,  GA 
East  StroudstHjrg, 
PA. 

Cariisle,  PA 

St.  Corix  Falls,  Wl 

Wayzeka,  Wl  

South  Fork,  CO  ... 

San  Jose,  CA  

Crossville,  TN  

Gaylord,  Ml  

Kalamagoo,  Ml  .... 
Damngton,  WA  .... 

Oxford,  Ml 

Seattle.  WA 

Chilton,  Wl  

St.  Louis,  MO 

Plumouth,  MN 

Kent,  WA  

Vennewrck,  WA  ... 
Washington,  MO  .. 


02/02/2001 
02/23/2001 
02/12/2001 
02/02/2001 
02/02/2001 
02/02/2001 
02/01/2001 
02/02/2001 
01/19/2001 
02/02/2001 
01/22/2001 
02/01/2001 
01/31/2001 
01/31/2001 
01/30/2001 

01/30/2001 
01/26/2001 
01/30/2001 
01/30/2001 
01/31/2001 
01/30/2001 
01/30/2001 
01/29/2001 
01/31/2001 
01/12/2001 
01/26/2001 
01/29/2001 
02/02/2001 
01/23/2001 
02/05/2001 
02/05/2001 
02/05/2001 


Petition  No. 


II 


NAFTA-4,491 
NAFTA-4,492 
NAFTA-4,493 
NAFTA-4,494 
NAFTA-4,495 
NAFTA-4,496 
NAFTA-4,497 
NAFTA-4,498 
NAFTA-4,499 
NAFn"A-4,500 
NAFTA-4,501 
NAFTA-4,502 
NAFTA^,503 
NAFTA-4,504 
NAFTA-4,505 

NAFTA-4,506 
NAFTA-4,507 
NAFTA-4.508 
NAFTA-4,509 
NAFTA-4.510 
NAFTA-4,51 1 
NAFTA-4,512 
NAFTA-4,51 3 
NAFTA-4,51 4 
NAFTA-4,51 5 
NAFTA-4,51 6 
NAFTA-4,51 7 
NAFTA-4,51 8 
NAFTA-4,51 9 
NAFTA-4.520 
NAFTA-4,521 
NAFTA-4,522 


Articles  produced 


Insulated  winter  outerwear. 

Industrial  garments. 

Under  garments. 

Wekjing  equipment. 

Shafts. 

Porcelain  parts. 

Cases,  backpacks  and  pouches. 

Sulfuric  acid  &  Sulfur  dnxide. 

Poucties. 

Fabricatk>n  of  abrasive  prockx:ts. 

Hard  board  products. 

Remote  keyless  entry. 

Self  dumping  steel  refuse  container. 

Battery  packs. 

Cartx>n  Brushes. 

Grinding  wfieels. 

Tape  heads. 

Wire  harnesses. 

Lumber. 

Cable  assembly  &  wire  harnessing. 

Shirts. 

Partk:al  board. 

Paper  products. 

Dimension  lumt>er. 

Autofhotove  Stamping. 

Heavy  machinery. 

Aluminum  cockware. 

Bags. 

Alternate  care. 

Ptienolk;  resin  productkxi. 

Ammorua. 

Fractional  motors. 


(FR  Doc.  01-4125  Filed  2-16-01;  8:45  am) 

BtLUNO  CODE  4610-SO-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (01-027)] 

Notice  of  Prospective  Patent  License. 

AGENCY:  National  Aeronautics  and 

Space  Administration 

ACTKM:  Notice  of  Prospective  Patent 

License 


FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Padilla,  Patent  Counsel,  NASA 
Ames  Research  Center,  Mail  Stop  202A- 
3,  Moffett  Field,  CA  94035-1000, 
telephone  (650)  604-5104. 

Dated:  February  12.  2001. 
Edward  A.  Frankle, 

General  Counsel. 

(FR  Doc.  01-4102  Filed  2-16-01;  8:45  am] 

BiLUNG  CODE  7S10-01-P 


summary:  NASA  hereby  gives  notice 
that  Light  Bullet  Networks,  Inc.  of  San 
Jose,  CA,  has  applied  for  an  exclusive 
license  to  practice  the  inventions 
disclosed  in  U.S.  Patent  Nos.  5,651,079 
and  5,963,683  both  entiUed  "Photonic 
Switching  Devices  Using  Light  Bullets," 
which  are  assigned  to  the  United  States 
of  America  as  represented  by  the 
Administrator  of  the  National 
Aeronautics  and  Space  Administration. 
Written  objections  to  the  prospective 
grant  of  a  license  should  be  sent  to  the 
Ames  Research  Center. 
DATES:  Responses  to  this  notice  must  be 
received  by  April  23,  2001. 


NUCLEAR  REGULATORY 
COMMISSION 

[Doclcet  Nos.  50-333-LT  and  50-286-LT 
(consolidated);  ASLBP  No.  01-785-02-LT] 

Atomic  Safety  and  Licensing  Board; 
Notice  of  Oral  Hearing 

February  13.  2001. 

Before  Administrative  Judge:  Charles 
Bechboefer,  Presiding  Officer. 

In  the  Matter  of  Power  Authority  Of  The 
State  Of  New  York  and  Entergy  Nuclear 
FitzPatrick  LLC,  Entergy  Nuclear  Indian 
Point  3  LLC,  and  Entergy  Nuclear  Operations. 
Inc. 

(James  A.  FitzPatrick  Nuclear  Power  Plant 
and  Indian  Point  Nuclear  Generating  Unit 
No.  3). 


This  proceeding  involves  applications 
by  the  Power  Authority  of  the  State  of 
New  York  (PASNY)  to  transfer  its 
ownership  interest  in,  and  operating/ 
maintenance  responsibility  for,  the 
Indian  Point  Nuclear  Generating  Unit 
No.  3  and  the  James  A.  FitzPatrick 
Nuclear  Power  Plant  to  Entergy  Nuclear 
Indian  Point  3,  LLC  (ENIP),  or,  as 
applicable,  Entergy  Nuclear  FitzPatrick, 
LLC  (ENF),  and.  respectively,  Entergy 
Nuclear  Operations,  Inc.  The  proceeding 
is  governed  by  the  provisions  of  10  CFR 
Part  2,  Subpart  M  (§§  2.1300-2.1331). 

In  its  Memorandum  and  Order  dated 
November  27,  2000,  CLI-00-22.  52  NRC 
266,  the  Commission,  inter  alia,  granted 
the  request  for  hearing  of  the  Citizens 
Awareness  Network  (CAN)  and  the 
request  to  participate  as  a  governmental 
entity  of  Westchester  County.  A  notice 
of  the  granting  of  the  hearing  requests, 
as  specified  by  10  CFR  2.1308(d)(1).  was 
pubUshed  in  the  Federal  Register  at  65 
Fed.  Reg.  78,198  (December  14.  2000). 
Please  take  notice  that,  as  set  forth  in 
10  CFR  2.1309.  an  oral  hearing  will  be 
held  in  this  proceeding  on  Tuesday, 
March  13,  2001.  at  the  Auditoriiun, 
White  Plains  Public  Library,  100 
Martine  Avenue,  White  Plains^  NY 
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10601,  beginning  at  9:30  a.m.  and 
extending  until  6  p.m.  To  the  extent 
necessary,  the  hearing  will  continue  at 
the  same  location  from  9:30  a.m.  to  12 
noon  on  Wednesday,  March  14,  2001 . 
Issues  to  be  considered  at  the  hearing 
are: 

1.  (Issue  2) — Whether  the  transfer 
Applicants'  plan  for  handling 
decommissioning  funds  for  the  FitzPatrick 
and  Indian  Point  nuclear  plants — whereby 
control  of  the  decommissioning  funds  will 
remain  with  PAS^fY  but  responsibility  for 
decommissioning  the  plants  will  reside  with 
the  Entergy  companies — provides  reasonable 
assiuance  of  adequate  decommissioning 
funding,  within  the  meaning  of  10  CFR 
50.75(b)  and  50.75(e)(l)(vi).  lSeeCU-00-22. 
52  NRC  at  319.1 

2.  (Issue  3) — Whether  the  license  transfer 
applications  provide  adequate  financial 
assurance  for  the  safe  operation  of  FitzPatrick 
and  Indian  Point  3  because  the  applications 
do  not  demonstrate  an  appropriate  margin 
between  anticipated  operating  costs  and 
revenue  projections,  and  the  Entergy 
applicants  do  not  provide  evidence  of  access 
to  sufficient  reserve  funding,  specifically 
with  respect  to  the  subparts  or  bases  pproved 
in  LBP-OO-04  (corrected  version  dated 
February  5,  2001),  [See  LBP-0(M)4  Tcorrected 

version),  53  NRC , (2001)  (slip  op. 

at  20).] 

Issue  2  (essentially  a  legal  issue)  will 
be  the  first  issue  considered,  on 
Tuesday  morning,  March  13,  2001.  CAN 
will  present  its  position  initially, 
followed  by  the  Licensees  and  die  NRC 
Staff  and  rebuttal  by  CAN.  Issue  3  will 
follow,  with  the  Licensees  presenting 
their  witnesses  first,  followed  by  CAN 
and  the  NRC  Staff  and  rebuttal  by  the 
Licensees. 

The  names  and  addresses  of 
participants  are  as  follows: 

1.  Entergy  Companies  and  PASNY: 

Jay  E.  Silberg.  Esq.,  Shaw  Pittman,  2300 

N  Street.  NW..  Washington,  DC 

20037-1128 
Gerald  C.  Goldstein,  Esq.,  Assistant 

General  Counsel,  New  York  Power 

Authority.  123  Main  Street.  White 

Plains.  NY  10601 
Douglas  E.  Levanway.  Esq.,  Wise  Carter 

Child  &  Caraway.  401  E.  Capitol  St., 

Suite  600,  P.O.  Box  651,  Jackson,  MS 

39205 
John  M.  Fulton.  Esq..  Entergy.  600 

Rocky  Hill  Road.  Plymouth,  MA 

02360 

2.  CAN: 

Timothy  L.  Judson.  Organizer.  CNY — 
Citizens  Awareness  Network,  140 
Bassett  St.,  Syracuse.  NY  13210 

Deborah  Katz.  Executive  Director. 
Citizens  Awareness  Network.  PO  Box 
83.  Shelbume  Falls.  MA  01370 

3.  Westchester  County: 

Stewart  M.  Glass.  Esq..  Senior  Assistant 
Coimty  Attorney.  Coimty  of 


Westchester.  Department  of  Law, 
Room  600. 148  Martine  Ave..  White 
Plains.  NY  10601 

4.  NRC  Staff  {not  a  party,  but  presenting 
the  Safety  Evaluation  Report  (SER) 
and  responding  to  questions  posed  by 
the  Presiding  Officer) 

Steven  R.  Hom.  Esq..  Office  of  the 
General  Counsel.  0-15D21.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555 

Presiding  at  the  oral  hearing  will  be 
Administrative  Judge  Charles 
Bechhoefer,  whose  jurisdiction 
commenced  with  his  designation  as 
Presiding  Officer  on  November  28,  2000, 
see  65  Fed.  Reg.  75.976  (December  5. 
2000),  and  will  terminate  with  his 
certification  of  the  record  to  the 
Commission,  following  his  receipt  of  the 
parties'  final  statements  of  position.  The 
designated  Presiding  Officer  has  no 
authority  to  render  a  final  or 
recommended  decision  with  respect 
either  to  the  license  transfer  itself  or  the 
issues  admitted  for  hearing.  See  10  CFR 
2.1309(b)(3). 

The  following  filing  schedules  have 
been  adopted  with  respect  to  each 
issue: 

1.  Initial  Statements  of  Position  and 
Written  Direct  Testimony  (together 
with  supporting  affidavits) 

Issue  2:  January  12.  2001  (11:59  p.m.)— 

papers  already  filed. 
Issue  3:  February  26.  2001  (11:59  p.m.) 

2.  Written  responses  to  direct  testimony, 
and  rebuttal  testimony  (with 
supporting  affidavits);  Proposed 
questions  on  written  direct  testimony 

Issue  2:  February  1,  2001  (11:59  p.m.)— 
papers  already  filed. 

Issue  3:  March  5,  2001  (11:59  p.m.) 

3.  Proposed  questions  directed  to 
written  rebuttal  testimony 

Issue  2:  February  12.  2001  (11:59 
p.m.) — papers  already  filed. 

Issue  3:  March  8,  2001  (11:59  p.m.) 
The  oral  hearing  will  be  open  to 
members  of  the  public,  except  that, 
where  necessary  to  consider  proprietary 
data  (Issue  3).  the  hearing  will  be  open 
only  to  those  authorized  access  to  such 
data. 

Dated:  February  13.  2001,  Rockville. 
Maryland. 

Charles  Bechhoefer, 
Administrative  Judge. 
[FR  Doc.  01-4103  Filed  2-16-01;  8:45  am] 

MJJNQ  COW  TSSO-OI-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-24857;  813-258] 

GFInet  inc.  and  Magnetic  Holdings 
International  (DE)  LLC;  Notice  of 
Application 

February  J3.  2001. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  application  for  an 
order  under  sections  6(b)  and  6(e)  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  exempting  the  applicants  fi-om 
all  provisions  of  the  Act.  except  section 
9.  section  17  (other  than  certain 
provisions  of  paragraphs  (a),  (d).  (f).  (g) 
and  ())).  section  30  (other  than  certain 
provisions  of  paragraphs  (a),  (b).  (e),  and 
(h)).  sections  36  through  53.  and  the 
rules  and  regiUations  under  the  Act. 

SUMMARY  OF  APPUCA-PON:  Applicants 
request  an  order  to  exempt  an 
employees'  securities  company  formed 
for  the  benefit  of  key  employees  of 
GFInet  inc.  (together  with  any  entity 
that  results  from  a  reorganization  of 
GFUiet  inc.  into  a  different  type  of  entity 
or  into  an  entity  organized  under  the 
laws  of  another  jurisdiction  ("GFInet")) 
from  certain  provisions  of  the  Act. 
RUNG  DATES  The  application  was  filed 
on  April  3,  2000,  and  amended  on 
November  20.  2000  and  February  7, 
2001. 

HEARING  OR  NOTVICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  March  12.  2001,  and 
should  be  accompanied  by  proof  of 
service  on  applicants,  in  the  form  of  an 
affidavit,  or  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretary.  Commission.  450 
Fifth  Street.  NW..  Washington,  DC 
20549-0609.  Applicants.  100  Wall 
Street.  New  York.  NY  10005. 
FOR  FURTHER  INFORMATION  CONTACT:  Sara 
P.  Crovitz.  Senior  Counsel,  at  (202)  942- 
0667.  or  Nadya  Roytblat.  Assistant 
Director,  at  (202)  942-0564  (Division  of 
Investment  Management.  Office  of 
Investment  Company  Regidation). 
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SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street.  NW..  Washington.  DC 
20549-0101.  (202)  942-8090. 

Applicants'  Representations 

1 .  GFInet  is  a  business-to-business 
neutral  electronic  marketplace 
providing  a  fully  interactive.  Internet 
accessible,  screen-based  platform  for 
trading  corporate  assets.  GFInet  is  a 
wholly  owmed  subsidiary  of  GFI  Group, 
a  New  York  corporation.  GFI  Group 
operates  as  a  wholesale  broker,  through 
its  wholly  owned  broker-dealer 
subsidiaries,  providing  brokerage 
services  for  securities,  commodities, 
cmrency  and  derivative  contracts  to 
broker-dealers  and  other  financial 
institutions. 

2.  Magnetic  Holdings  International 
(DE)  LLC  ("Company")  is  a  Delaware 
limited  liability  company  formed 
pursuant  to  a  limited  liabi8lity  company 
agreement  ("Investment  Company 
Agreement").  Magnetic  Holdings 
Management,  LLC.  a  wholly  owned 
subsidiary  of  GFI  Group  will  be  the 
manager  of  the  Company  ("Manager"). 
Applicants  state  that  the  Manager  is  not 
currently  registered  under  the 
Investment  Advisers  Act  of  1940 
("Investment  Advisers  Act")  but  will  so 
register  if  required  to  do  so  by  the 
Investment  Advisers  Act  or  the  rules 
thereunder. 

3.  Applicants  intend  to  establish  the 
Company  for  the  benefit  of  certain  key 
employees  to  enable  them  to  invest  in 
a  private  offering  of  GFInet  securities. 
The  Company  will  be  an  "employees' 
security  company"  within  the  meaning 
of  section  2(a)(13)  of  the  Act  and  will 
operate  as  a  closed-end  management 
investment  company.  Participation  in 
the  Company  will  be  voluntary. 

4.  Applicants  state  that  the  Company 
will  subscribe  for  a  specified  number  of 
shares  ("Subscription")  in  a  private 
offering  of  GFInet  shares.  The  Company 
will  invest  solely  in  seciuities  issued  by 
GFInet,  except  that,  pending  complete 
investment  of  all  capital  contributions 
in  GFInet  securities,  the  Company  may 
make  certain  investments  in  order  to 
maintain  the  value  of  the  received 
capital  ("Temporary  Investments"). 
Temporary  Investments  may  include:  (a) 
United  States  Government  obligations 
with  maturities  of  not  longer  than  one 
year  and  one  day,  (b)  commercial  paper 
with  maturities  no  longer  than  six 
months  and  one  day  and  having  a 
rating,  assigned  to  such  commercial 
paper  by  a  nationally  recognized 
statistical  rating  organization,  equal  to 


one  of  the  two  highest  ratings  categories 
assigned  by  such  organization;  or  (c) 
shares  of  a  money  market  mutual  fund.' 

5.  Units  of  interest  in  the  Company 
("Units")  2  will  be  offered  only  to 
eligible  investors  ("Eligible  Investors"), 
which  will  consist  of:  (a)  "Eligible 
Employees"  (as  defined  below),  (b)  a 
trust  of  which  all  of  the  trustees, 
grantors,  and/or  beneficiaries  are 
Eligible  Employees  or  of  which  the 
beneficiaries  are  spouses  or  children 
and/or  step-children  residing  in  the 
same  household  as  the  Eligible 
Employees,  including  self-directed 
retirement  plan  trusts  ("Eligible 
Trusts"),  (c)  partnership,  corporations  or 
other  entities,  sl\  of  the  voting  power  of 
which  IS  controlled  by  Eligible 
Employees  ("Eligible  Entities"),  (d)  the 
spouse  and  children  and  step-children 
over  the  age  of  21  of  an  Eligible 
Employee  if  they  reside  in  the  same 
household  as  the  Eligible  Employee 
("Inunediate  Family  Members"),  and  (e) 
GFInet  or  an  entity  that  directly  or 
indirectly  controls,  is  controlled  by.  or 
is  imder  common  control  with  GFInet 
("Affiliated  Companies").  Each  Eligible 
Investor  must  be  an  "accredited 
investor"  as  defined  in  rule  501(a)  of 
Regulation  D  under  the  1933  Act.  and, 
in  the  case  of  an  Eligible  Employee  or 
Inunediate  Family  Member,  must  meet 
the  income  requirements  set  forth  in 
rule  501(a)(6)  of  Regulation  D 
("Accredited  Investor").  The  terms  of 
the  Company  will  be  fully  disclosed  to 
each  Eligible  Investor  and  a  copy  of  the 
Investment  Company  Agreement  and 
any  other  organization  documents  will 
be  provided  to  each  Eligible  Investor  at 
the  time  the  Eligible  Investor  is  invited 
to  participate  in  the  Company. 

6.  Eligible  Employees  include  only 
such  persons  who  at  the  time  the 
Company  offers  Units  are  (a)  current  or 
former  employees,  officers,  or  directors 
of  GFInet  or  an  Affiliated  Company;  (b) 
principals  or  other  professionals 
employed  by  GFInet  or  an  Affiliated 
Company  who  provide  certain 
consulting  or  other  services  to  clients  of 


'  THe  Company  will  not  acquire  any  security 
issued  by  a  registered  investment  company,  if, 
immediately  after  such  acquisition,  (a)  the 
Company  (and  any  investment  company  or 
investment  companies  controlled  by  it)  would  own 
more  than  3%  of  the  outstanding  voting  stock  of 
such  company,  or  (b)  securities  issued  by  the 
registered  investment  company  and  all  other 
registered  investment  companies  have  an  aggregate 
value  in  excess  of  10%  of  the  value  of  the  total 
assets  of  the  Company. 

*  Units  will  be  offered  and  sold  by  the  Company 
in  reliance  upon  the  exemption  from  registration 
under  the  Securities  Act  of  1933  ("1933  Act") 
contained  in  section  4(2)  or  pursuant  to  Regulation 
D  under  the  1933  Act.  No  fee  of  any  kind  will  be 
charged  in  connection  with  the  sale  of  Units  of  the 
Company. 


GFInet  or  of  such  AffiUated  Company, 
(c)  key  administrative  employees  of 
GFInet,  or  (d)  a  small  number  of  other 
.  employees  of  GFInet  who  are  involved 
in  managing  the  day-to-day  a^irs  of  the 
Company.  Applicants  state  that  Eligible 
Employees  have  sufficient  knowledge, 
education,  training,  sophistication  and 
experience  in  the  financial  services 
businesses,  or  in  administrative, 
financial,  accounting  or  operational 
activities  related  thereto,  to  be  capable 
of  evaluating  the  risk  of  an  investment 
in  the  Company. 

7.  A  separate  accoimt  will  be 
established  and  maintained  for  each 
Eligible  Investor  who  invests  in  the 
Company  ("Member").  A  Member's 
capital  account  is  equal  initially  to  the 
initial  capital  contribution  made  by  the 
Member.  Net  income  or  net  loss  of  the 
Company  will  be  determined  and 
credited  at  least  annually  to  the 
respective  capital  accoimts  and  sub- 
accoimts  of  the  Members  in  proportion 
to  their  respective  contributed  capital  in 
the  Company.  Members  will  not  be 
entitled  to  redeem  their  Units  in  the 
Company.  Under  the  terms  of  the 
Investment  Company  Agreement,  a 
Member  will  have  only  limited  rights  to 
transfer  Units  to  Immediate  Family 
Members  or  other  EUgible  Investors, 
with  the  consent  of  the  Manager.  In  no 
event  will  any  person  become  a  Member 
imless  that  person  is  an  Eligible 
Investor. 

8.  The  Investment  Company 
Agreement  provides  that  the  Manager 
may  require  a  member  to  withdraw  from 
the  Company:  (a)  If  the  Member  fails  to 
make  all  or  any  portion  of  one  of  the 
contributions  required  under  the 
Investment  Company  Agreement;  (b)  if  a 
Member  ceases  to  be  an  Accredited 
Investor;  (c)  if  the  Company  were  to  be 
subject  to  possible  adverse  tax 
consequences  were  a  particular  Member 
to  remain  a  Member;  (d)  if  the  continued 
membership  of  the  Member  would 
violate  applicable  law  or  regulations  or 
require  the  Company  to  register  as  an 
investment  company  under  the  federal 
securities  laws;  (e)  a  Member  is 
convicted  or  pleads  nolo  contendere  to 

a  crime,  or  commits  a  fi^ud  or 
defalcation,  against  the  Company, 
GFInet  or  any  Affiliated  Company;  (f)  a 
Member  competes  with,  solicits  the 
employees,  customers  or  accounts  of.  or 
misappropriates  the  trade  secrets  of 
GFInet  or  any  Affiliated  Company;  (g) 
the  Member's  employment  is  terminated 
for  cause  or  the  Member  terminates 
employment  prior  to  the  end  of  the  term 
of  any  employment  agreement  with 
GFTnet  or  any  Affiliated  Company;  (h)  a 
Member  becomes  disabled  for  specific 
periods  of  time;  (i)  a  Member  becomes 
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subject  to  certain  insolvency  events  as 
described  in  the  Investment  Company 
Agreement;  (j)  a  Member  dies  or  a 
Member's  Units  are  held  by  an  entity 
that  liquidates,  dissolves,  or  otherwise 
ceases  operations  without  transferring 
the  Units  to  Eligible  Investors. 

9.  If  a  Member  is  required  to 
withdraw,  the  Company  may,  in  its  sole 
discretion,  require  such  Member  to  sell 
his  Units  to  any  person  or  entity 
designated  by  the  Company  who  is 
eligible  to  participate  in  the  Company. 
The  value  of  the  withdrawing  Member's 
Units  wUl  be  at  least  the  lesser  of  (a)  the 
amount  actually  paid  by  the  Member  to 
acquire  the  Units  (plus  interest,  as 
determined  by  the  Manager);  or  (b)  the 
fair  market  value  of  the  Units  as 
determined  at  the  time  of  repurchase  by 
the  Manager. 

10.  The  terms  of  the  withdrawals  will 
be  fully  disclosed  to  each  Eligible 
Investor  at  the  time  the  Eligible  Investor 
is  invited  to  participate  in  the  Company. 
The  Company  will  send  its  Members  an 
annual  report  regarding  its  operations, 
containing  financial  statements  audited 
by  independent  accoimtants.  The 
Company  will  maintain  a  file  containing 
any  financial  statements  and  other 
information  received  from  GFInet  or 
issuers  of  Temporary  Investments,  if 
any.  held  by  the  Company,  and  will 
make  such  file  available  for  inspection 
by  Members.  In  addition,  within  90  days 
after  the  end  of  each  fiscal  year,  or  as 
soon  as  practicable  thereafter,  the 
Company  will  transmit  to  each  Member 
a  report  indicating  his  share  of  the 
income  or  losses  of  the  Company  for 
federal  income  tax  purposes. 

11.  The  Company  expects  to  liquidate 
upon  the  initial  public  offering  of 
GFInet  securities  or  upon  the  end  of  any 
lock-up  period  that  may  be  imposed 
upon  the  Company  in  connection  with 
any  public,  firm  commitment, 
underwritten,  initial  public  offering 
pursuant  to  an  effective  registration 
statement  under  the  1933  Act.  The 
Company  may  be  dissolved  upon  such 
other  circiunstances  as  shall  be  fully 
disclosed  in  the  Investment  Company 
Agreement. 

12.  No  sales  load  will  be  charged  in 
connection  with  investment  in  the 
Company,  no  fees  will  iaiiie  to  the 
benefit  of  GFInet  or  the  Manager,  and 
the  Company  will  not  be  promoted  by 
{>ersons  seeking  to  profit  fitim 
investment  in  the  Company.  No 
compensation  will  be  paid  by  the 
Company  to  the  directors  or  officers  of 
GFInet  or  the  Manager  for  their  services 
to  the  Company  other  than 
reimbursement  for  reasonable  and 
necessary  out-of-pocket  expenses 
incurred  during  Uie  course  of 


conducting  the  business  of  the 
Company. 

Applicants'  Legal  Analysis 

1.  Section  6(b)  of  the  Act  provides,  in 
part,  that  the  Commission  will  exempt 
employees'  securities  companies  from 
the  provisions  of  the  Act  to  the  extent 
that  the  exemption  is  consistent  with 
the  protection  of  investors.  Section  6(b) 
provides  that  the  Commission  will 
consider,  in  determining  the  provisions 
of  the  Act  from  which  the  company 
should  be  exempt,  the  company's  form 
of  organization  and  capital  structure,  the 
persons  owning  and  controlling  its 
securities,  the  price  of  the  company's 
securities  and  the  amount  of  any  sales 
load,  how  the  company's  funds  are 
invested  and  the  relationship  between 
the  company  and  the  issuers  of  the 
securities  in  which  it  invests.  Section 
2(a)(13)  defines  an  employees'  secxuities 
company,  in  relevant  part,  as  any 
investment  company  all  of  whose 
securities  are  beneficially  owned  (a)  by 
current  or  former  employees,  or  persons 
on  retainer,  of  one  or  more  affiliated 
employers,  (b)  by  immediate  family 
members  of  such  persons,  or  (c)  by  such 
employer  or  employers  together  with 
any  of  the  persons  in  (a)  or  (b). 

2.  Section  7  of  the  Act  generally 
prohibits  an  investment  company  that  is 
not  registered  under  section  8  of  the  Act 
from  selling  or  redeeming  its  secmities. 
Section  6(e)  provides  that,  in  connection 
with  any  order  exempting  an  investment 
company  from  any  provision  of  section 
7.  certain  provisions  of  the  Act.  as 
specified  by  the  Commission,  will  be 
applicable  to  the  company  and  other 
persons  dealing  with  the  company  as 
though  the  company  were  registered 
under  the  Act.  Applicants  request  an 
order  imder  sections  6(b)  and  6(e)  of  the 
Act  for  an  exemption  from  ill 
provisions  of  the  Act  except  section  9. 
section  17  (other  than  certain  provisions 
of  paragraphs  (a),  (d).  (f),  (g)  and  (j)), 
section  30  (other  than  certain  provisions 
of  paragraphs  (a),  (b),  (e),  and  (h)), 
sections  36  through  53,  and  the  rules 
and  regulations  thereunder. 

3.  Section  17(a)  generally  prohibits 
any  affiliated  person  of  a  registered 
investment  company,  or  any  affiliated 
person  of  £ui  affiliated  person,  acting  as 
principal,  from  knowingly  selling  or 
purchasing  any  security  or  other 
property  to  or  bom  the  company. 
Applicants  requests  an  exemption  bom 
section  1 7(a)  to  permit  the  Company  (a) 
to  purchase  boia  GFInet  securities  to  be 
issued  by  GFInet;  (b)  to  sell  to  GFInet, 
or  any  affiliated  person  thereof  (or  any 
affiliated  person  of  such  an  affiliated 
person)  GFInet  securities  or  Temporary 
Investments  previously  acquired  by  the 


Company;  and  (c)  to  participate  as  a 
selling  security-holder  in  a  public 
offering  of  GFInet  securities  or  in  which 
GFInet  or  any  affiliated  person  thereof 
(or  any  affiliated  person  or  an  affiliated 
person)  acts  as  or  represents  a  member 
of  the  selling  group. 

4.  Applicants  state  that  an  exemption 
bom  section  17(a)  is  consistent  with  the 
protection  of  investors  and  the  purposes 
of  the  Act.  Applicants  state  that 
Company  will  ultimately  be  entirely 
invested  in  securities  of  GFInet. 
Applicants  state  that  Members  will  be 
informed  of  the  risks  inherent  in 
Investing  in  the  Company,  the  extent  of 
the  Company's  dealings  with  GFInet, 
and  the  details  of  such  investment. 
Applicants  also  state  that,  as  financially 
sophisticated  professionals,  the  Eligible 
Investors  will  be  able  to  evaluate  the 
attendant  risks.  Applicants  assert  that 
the  community  of  interest  among  the 
Members  and  GFInet  will  provide  the 
best  protection  against  any  risk  of  abuse. . 

5.  Section  17(a)  of  the  Act  and  rule 

1 7d-l  prohibit  any  affiliated  person  or 
principal  underwriter  of  a  registered 
investment  company,  or  any  affiliated 
person  of  an  affiliated  person  or 
principal  underwriter,  acting  as 
principal,  from  participating  in  any  joint 
arrangement  with  the  company  unless 
authorized  by  the  Commission. 
Applicants  request  approval  to  permit 
the  Company  to  make  investments  in 
which  GFInet.  or  any  affiliated  person  of 
the  Company  or  GFInet.  or  an  affiliated 
person  of  such  person,  is  a  participant 
or  plans  concurrently  or  otherwise 
directly  or  indirectly  to  become  a 
participant. 

6.  Applicants  submit  that  any  joint 
investments  will  not  involve  abuses  of 
the  type  section  17(d)  and  rule  17d-l 
were  designed  to  prevent.  Applicants 
state  that  the  Company  will  participate 
in  the  purchase  of  GFInet  shares  on  the 
same  terms  as  those  offered  to  any 
affiliated  person  or  unrelated  party. 
Applicants  note  that  the  Company  will 
primarily  be  organized  for  the  benefit  of 
the  Eligible  Investors,  as  an  incentive  for 
them  to  remain  with  GFInet  and  for  the 
generation  and  maintenance  of 
goodwill. 

7.  Section  17(f)  designates  the  entities 
that  may  act  as  investment  company 
custodians,  and  rule  17f-l  imposes 
certain  requirements  when  the 
custodian  is  a  member  of  a  national 
securities  exchange.  Rule  1 7f-2  under 
the  Act  specifies  the  requirements  that 
must  be  satisfied  for  a  registered 
management  investment  company  to  act 
as  a  custodian  of  its  own  investments. 
Applicants  request  an  exemption  from 
section  17(f)  and  rule  17f-2  to  permit 
the  following  exceptions  from  the 
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:  equirements  of  rule  17f-2:  (a) 
I  »mpliance  with  paragraph  (b)  of  the 
;  ule  may  be  achieved  through 
safekeeping  in  the  locked  files  of  the 
Manager  or  GFInet;  (b)  for  purposes  of 
paragraph  (d)  of  the  rule:  (i)  employees, 
the  Manager  or  GFInet  will  be  deemed 
employees  of  the  Company,  (ii)  officers 
of  the  Company  or  the  Manager  or 
GFInet  will  be  deemed  to  be  officers  of 
such  Company;  and  (iii)  the  Manager  or 
the  directors  of  the  Manager  or  GFInet 
will  be  deemed  to  be  the  board  of 
directors  of  the  Company;  and  (c) 
instead  of  the  verification  procediu-e 
under  panigraph  (f)  of  the  rule, 
verification  will  be  effected  quarterly  by 
two  employees  of  GFInet  or  Oie 
Manager.  Applicants  expect  that  the 
Company's  investments  in  GFInet 
securities  will  be  evidenced  only  by 
non-negotiable  share  certificates  and  the 
Company's  Temporary  Investments,  if 
any,  will  be  evidenced  only  by  book- 
entry,  rather  than  negotiable  certificates. 
Applicants  assert  that  these  instruments 
are  most  suitably  kept  in  the  Company's 
files,  where  they  can  be  referred  to  as 
necessary. 

j  I  8.  Section  17(g)  and  rule  17g-l 
generally  require  the  bonding  of  officers 
and  employees  of  a  registered 
investment  company  who  have  access  to 
its  securities  or  funds.  Rule  17g-l 
requires  that  a  majority  of  directors  who 
are  not  interested  persons  take  certain 
actions  and  give  certain  approvals 
relating  to  fidelity  bonding.  Applicants 
request  relief  to  permit  the  Manager's 
officers  and  directors,  who  may  be 
deemed  interested  persons,  to  take 
actions  and  make  determinations  as  set 
forth  in  the  rule.  Applicants  state  that, 
because  it  is  likely  that  all  of  the  officers 
and  directors  of  the  Manager  will  be 
affiliated  persons,  the  Company  could 
not  comply  with  rule  1 7g-l  without  the 
requested  relief.  Applicants  also  state 
that  the  Company  will  comply  with  all 
other  requirements  of  rule  17g-l. 

9.  Section  17(j)  and  rule  17j-l  make 
it  unlawful  for  certain  enumerated 
persons  to  engage  in  fi^udulent  or 
deceptive  practices  in  connection  with 
the  purchase  or  sale  of  a  seciuity  held 
or  to  be  acquired  by  a  registered 
investment  company.  Rule  1 7j-l  also 
requires  that  every  registered 
investment  company  adopt  a  written 
code  of  ethics  requiring  that  every 
person  of  the  investment  company 
report  personal  securities  transactions. 
Applicants  request  an  exemption  from 
the  provisions  of  rule  17j-l,  except  for 
the  anti-fraud  provisions  of  rule  1 7 j- 
1(b).  because  they  are  unnecessarily 
burdensome  as  applied  to  the  Company. 

10.  Applicants  request  an  exemption 
from  the  requirements  in  sections  30(a). 


30(b)  and  30(e).  and  the  rules  under 
those  sections,  that  registered 
investment  companies  prepare  and  file 
with  the  Commission  and  mail  to  their 
shareholders  certain  periodic  reports 
and  financial  statements.  Applicants 
contend  that  the  forms  prescribed  by  the 
Commission  for  periodic  reports  have 
little  relevance  to  the  Company  and 
would  entail  administrative  and  legal 
costs  that  outweigh  any  benefit  to  the 
Members.  Applicants  request  exemptive 
relief  to  the  extent  necessary  to  permit 
the  Company  to  report  aimually  to  its 
Members  in  the  manner  prescribed  for 
the  Company  in  the  Investment 
Company  Agreement.  Applicants  also 
request  an  exemption  from  section  30(h) 
to  the  extent  necessary  to  exempt  the 
officers  and  directors  of  the  Manager  or 
others  who  may  be  deemed  members  of 
an  advisory  board  of  the  Company  bom 
filing  Forms  3.  4  and  5  imder  section 
16(a)  of  the  Secmities  Exchange  Act  of 
1934  ("1934  Act")  with  respect  to  their 
ownership  of  Units  in  the  Company. 
Applicants  assert  that,  because  there 
will  be  no  trading  market  and  the 
transfer  of  Units  is  severely  restricted, 
these  filings  are  unnecessary  for  the 
protection  of  investors  and  burdensome 
to  those  required  to  make  them. 

Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1 .  Each  proposed  transaction 
otherwise  prohibited  by  section  1 7(a)  or 
section  17(d)  and  rule  17d-l  to  which 
the  Company  is  a  party  (the  "Section  17 
Transactions")  will  be  effected  only  if 
the  Manager  determines  that:  (a)  the 
terms  of  the  transaction,  including  the 
consideration  to  be  paid  or  received,  are 
fair  and  reasonable  to  the  Members  of 
the  Company  and  do  not  involve 
overreaching  of  the  Company  or  its 
Members  on  the  part  of  any  person 
concerned;  and  (b)  the  transaction  is 
consistent  with  the  interests  of  the 
Members  of  the  Company,  the 
Company's  organizational  docimients 
and  \he  Company's  reports  to  its 
Members. 

In  addition,  the  Manager  of  the 
Company  will  record  and  preserve  a 
description  of  Section  17  Transactions, 
its  findings,  the  information  or  materials' 
upon  which  its  findings  are  based  and 
the  basis  for  the  findings.  All  such 
records  will  be  maintained  for  the  life 
of  the  Company  and  at  least  two  years 
thereafter,  and  wrill  be  subject  to 
examination  by  the  Commission  and  its 
staff.  All  such  records  will  be 
maintained  in  an  easily  accessible  place 
for  at  least  the  first  two  years. 


2.  If  piuchases  or  sales  are  made  from 
or  to  an  entity  affiliated  with  the 
Company  by  reason  of  a  5%  or  more 
investment  in  such  entity  by  the 
officers,  directors  or  employees  of  the 
Manager,  such  officers,  directors,  or 
employees  will  not  participate  in  the 
determination  of  whether  or  not  to  make 
such  investment  available  to  the 
Members  of  the  Company. 

3.  In  connection  with  the  Section  17 
Transactions,  the  Manager  will  adopt, 
and  periodically  review  and  update, 
procedures  designed  to  ensure  that 
reasonable  inquiry  is  made,  prior  to  the 
consummation  of  any  Section  17 
Transaction,  with  respect  to  the  ]x>ssible 
involvement  in  the  transaction  of  any 
affiliated  person  or  promoter  of  or 
principal  imderwriter  for  the  Company, 
or  any  affiliated  person  of  such  a 
person,  promoter  or  principal 
imderwriter. 

4.  The  Manager  of  the  Company  will 
not  make  available  to  Members  of  the 
Company  any  investment  in  which  a 
"Coinvestor"  (as  defined  below)  has 
acquired  or  proposes  to  acquire  the 
same  class  of  securities  of  the  same 
issuer,  if  the  investment  involves  a  joint 
enterprise  or  other  joint  arrangement 
within  the  meaning  of  rule  1 7d-l  in 
which  the  Company  and  the  Coinvestor 
are  participants,  imless  any  such 
Coinvestor,  prior  to  disposing  of  all  or 
part  of  its  investment  (a)  gives  the 
Members  of  the  Company  holding  such 
investment  sufficient,  but  not  less  than 
one  day's,  notice  of  its  intent  to  dispose 
of  its  investment;  and  (b)  refrains  from 
disposing  of  its  investment  unless  the 
Members  of  the  Company  holding  such 
investment  have  the  opportunity  to 
dispose  of  their  investment  prior  to  or 
concurrently  with,  and  on  the  same 
terms  as,  and  pro  rata  with,  the 
Coinvestor.  The  term  "Coinvestor" 
means  any  person  who  is:  (a)  an 
"affiliated  person"  (as  such  term  is 
defined  in  section  2(a)(3)  of  the  Act)  of 
the  Company;  (b)  the  Manager  and  any 
entities  controlled  by  the  Manager;  (c)  a 
current  or  former  officer,  director  or 
employee  of  the  Manager;  (d)  an 
investment  vehicle  offered,  sponsored, 
or  managed  by  the  Manager  or  an 
affiliated  person  of  the  Manager;  or  (e) 

a  company  in  which  the  Manager  or  an 
officer  or  director  of  the  Manager  acts  as 
an  officer,  director,  or  general  partner, 
or  has  a  similar  capacity  to  control  the 
sale  or  other  disposition  of  the 
company's  securities.  The  restrictions 
contained  in  this  condition,  however, 
will  not  be  deemed  to  limit  or  prevent 
the  disposition  of  an  investment  by  a 
Coinvestor:  (a)  to  its  direct  or  indirect 
wholly  owned  subsidiary,  to  any 
company  (a  "parent")  of  which  such 
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Coinvestor  is  a  direct  or  indirect  wiiolly 
owned  subsidiary,  or  to  a  direct  or 
indirect  wholly  owned  subsidiary  of  its 
parent;  (b)  to  inunediate  family 
members  of  such  Coinvestor  or  a  trust 
or  other  investment  vehicle  established 
for  any  such  family  member;  (c)  when 
the  investment  is  comprised  of 
secvuities  that  are  listed  on  any 
exchange  registered  as  a  national 
seoirities  exchange  imder  section  6  of 
the  1934  Act;  or  (d]  when  the 
investment  is  comprised  of  securities 
that  are  national  market  system 
securities  piirsuant  to  section  llA(a)(2) 
of  the  1934  Act  and  rule  llAa2-l  under 
the  1934  Act. 

5.  The  Company  will  send  to  each 
Member  who  had  an  interest  in  the 
Company  at  any  tima  during  tha'fiscal 
year  then  ended.  Company  financial 
statements  audited  by  ind«ywnrient 
accoimtants.  At  the  end  of  each  fiscal 
year,  the  Manager  will  mdee  a  valuation 
or  have  a  valuation  made  of  all  of  the 
assets  of  the  Company  as  of  such  fiscal 
year  end  in  a  manner  consistent  with 
customary  practice  with  respect  to  the 
valuation  oif  assets  of  the  kind  held  by 
the  Company.  In  addition,  within  90 
days  after  the  end  of  each  fiaod  year  of 
the  Company  or  as  soon  as  practicable 
thereafter,  the  Manager  -will  send,  a 
report  to  each  person  who  was  a 
Member  at  any  time  during  the  fiscal 
year  then  ended,  setting  forth  such  tax 
infarmation  as  shall-fae  necassoy  for  the 
preparation  by  the  Member  of  his  or  its- 
federal  and  state  income  tax  returns  and 
a  report  of  the  investment  activities  of 
the  Company  diuing  such  year. 

6.  The  Company  will  maintain  and 
preserve,  for  tiie  life  of  the  Company 
and  at  least  two  years  thereafter,  such 
accoimts,  books,  and  other  docxmients 
as  constitute  the  record  forming  the 
basis  for  the  financial  statements  and 
annual  reports  of  the  Company  to  be 
provided  to  the  Members,  and  agree  that 
all  such  records  will  be  subject  to 
examination  by  the  Commission  and  its 
staff.  All  such  records  will  be 
maintained  in  an  easily  accessible  place 
for  at  least  the  first  two  years. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFariand, 
Deputy  Secretary. 
[FR  Doc.  01-4115  Filed  2-16-01;  8:45  am] 
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Self-Regulatory  Organizatlone;  Notice 
of  Filing  of  Proposed  Rule  Ctiange  by 
the  National  Association  of  Securities 
Dealers,  Inc.  Relating  to  ttie 
Assessment  of  Fees  for  Unit     • 
Investment  Trusts  Included  in 
Nasdaq's  Mutual  Fund  Quotation 
Service 

February  1,  2001. 

Pursuant  to  section  19(b)(1)  of  the 
Seciirities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4 
thereimder,^  notice  is  hereby  given  that 
on  December  26,  2000,  the  National 
Association  Securities  Dealers,  Inc. 
("NASD"  or  "Association"),  through  its 
subsidiary,  the  Nasdaq  Stock  Market, 
Inc.  ("Nasdaq")  filed  vdth  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Conmiission")  the  proposed  rule 
change  as  desoibed  in  Items  1,  n,  and 
in  below,  which  Items  have  been 
prepared  by  Nasdaq. 

I.  Self-Regulatoiy  OrganizatioB's- 
Statement  of  the  Terms  of  Substance  of 
tlie  Propoeed  Rule  Cliaiiga 

Nasdaq  is  proposing  to  amend  NASD 
Riile  7090  pertaining  to  the  fees 
assessed  for  Unit  Investments  Trusts 
("UrrS")  included  in  the  Mutual  Fund 
Quotation  Service  ("MFQS").  Proposed 
new  language  is  underlined;  proposed 
deletions  are  in  brackets. 


7090.  Mutual  Fund  Quotation-Service 

(a)  Fimds  and  Unit  Investment  Trusts 
included  in  the  Mutual  Fimd  Quotation 
Service  ("MFQS")  shall  be  assessed  an^ 
annual  fee  of  $400  per  fund  or  trust 
authorized  for  the  News  Media  Lists  and 
$275  per  fund  or  trust  authorized  for  the 
Supplemental  List.  Fimds  or  trusts 
auUiorized  diuing  the  course  of  an 
annual  billing  period  shall  receive  a 
proration  of  these  fees  but  no  credit  or 
refund  shall  accrue  to  funds  or  trusts 
terminated  during  an  annual  billing 
period.  In  addition,  there  shall  be  a  one- 
time application  processing  fee  of  $250 
for  each  new  fund  or  trust  authorized. 

(b)  If  a  Unit  Investment  Trust  expires 
by  its  own  terms  during  an  annual 
billing  period  and  is  replaced  within 
three  months  by  a  trust  that  is 
materially  similar  is  share  class  and 
trust  objective,  the  replacing  trust  shall 
not  be  charged  a  one-time  application 
fee.  In  addition,  the  replacing  trust  shall 


not  be  charged  an  armual  fee  if  the 
expiring  trust  has  already  paid  an 
annual  fee  for  that  annual  billing 

period. 

(c)  [(b)]  Funds  included  in  the  MFQS 
and  pricing  agents  designated  by  such 
funds  ("Subsariber"),  shall  be  assessed 
a  monthly  fee  of  $75  for  each  logon 
identification  obtained  by  the 
Subscriber.  A  Subscriber  may  use  a 
logon  identification  to  transmit  to 
Nasdaq  pricing  and  other  information 
that  the  Subscriber  agrees  to  provide  to 
Nasdaq. 


>  15  U.S.C.  78s(b)(l). 
»17CFR240.19b-4. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Role 
Change 

In  its  filing  with  the  Commissioru  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
siimmaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

Nasdaq's  MFQS  collects  and 
disseminates  data  pertaining  to  the 
value  of  open-end  and  closed-end 
mutual  funds  and  UITs.  Currently,  the 
MFQS  disseminates  the  valuation  data 
for  over  11,000  funds.  The  MFQS 
facilitates  this  process  by  permitting.  . 
funds  included  in  the  MFQS  (or  pricing 
agents  designated  by  such  funds)  to  use 
the  browser-based  technology  to 
transmit  directly  to  Nasdaq  a  multitude 
of  pricing  information,  including 
information  about  a  fund's  net  asset 
value,  offer  price,  and  closing  market 
price. 

NASD  Rule  7090  sets  forth  the  fees 
assessed  for  the  inclusion  of  mutual 
funds  in  the  MFQS.  NASD  Rule  7090 
ciurently  provides  for  the  assessment  of 
an  annual  fee  of  $400  per  fund 
authorized  for  the  News  Media  Lists, 
$275  per  fund  authorized  for  the 
Supplemental  List,  and  a  one-time 
application  processing  fee  of  $250  for 
each  new  fund  authorized  for  either  list. 
Funds  authorized  during  the  course  of 
an  annual  billing  period  are  assessed 
prorated  fees,  but  no  credit  or  refund 
accrues  to  funds  terminated  during  an 
annual  billing  period.  The  application 
fee  partially  offsets  the  costs  Nasdaq 
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nciu^  for  the  Fund  Operations 
lersonnel,  who  are  required  to  review, 
•ecord,  and  input  each  fund  into  the 
^IFQS  system  to  be  available  for  update 
md  subsequent  dissemination  to  the 
slectronic  or  newspaper  subscribers. 
Nasdaq  proposes  to  amend  NASD 
lule  7090  to  assess  application  and 
annual  fees  for  the  inclusion  of  UITs  in 
the  same  manner  as  it  currently  assesses 
those  fees  for  funds,  in  all  but  one 
respect.  Nasdaq  proposes  to  eliminate 
the  MFQS  application  fee  in  the  limited 
circumstances  where  a  UIT  currently 
listed  in  MFQS  expires  and  is  replaced 
within  a  three-month  period  of  time  by 
a  trust  that  is  materially  the  same.  This 
fee-waiver  recognizes  the  fact  that  UITs, 
imlike  open  or  closed-end  funds,  often 
exist  in  the  market  for  finite  periods  of 
time,  ranging  from  12  months  to  30 
years. 

A  replacement  UIT  will  be  deemed  to 
be  materially  similar  to  an  expiring  UIT 
if  it  is  of  the  same  share  class  and 
objective  of  the  trust  it  is  replacing. 
Nasdaq's  Fund  Operations  staff  will  be 
responsible  for  reviewring,  validating 
and  approving  trusts  to  determine 
whether  they  meet  these  criteria.  If  the 
expiring  trust  is  not  replaced  by  a  trust 
of  the  same  material  natiu«  within  three 
months  after  expiration,  or  if  Nasdaq 
staff  determines  that  the  trust  is  not 
materially  similar,  the  listing  firm  will 
be  required  to  pay  the  application  fee 
upon  listing  the  new  UIT.  The  fee- 
waiver  will  operate  as  follows: 

•  January  2001:  Trust  A  originally 
lists  with  MFQS.  Termination  date  for 
this  trust  is  February  2002.  This  fund 
pays  its  application  fee  of  $250.00  and 
annual  listing  fee  of  $275.00  for  2001. 

•  January  2002:  Trust  A  pays  its 
innual  fee  for  2002. 

•  February  2002:  Trust  A  expires. 

•  March  2002:  Trust  A  is  replaced  by 
fnist  B,  which  is  determined  to  be 
materially  like  Trust  A.  Trust  B  will  not 
inciu^any  application  fee  and  will 
assume  the  annual  listing  fee  paid  by 
•"    istA. 

Statutory  Basis 

Nasdaq  believes  that  the  proposed 
lie  change  is  consistent  with  the 
jirovisions  of  Sections  15A(b)(6)3  and 
Section  llA'*  of  the  Act.  Section 
15A(b)(6)  requires  that  the  rules  of  a 
registered  national  securities  association 
be  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principals  of 
trade,  to  jfoster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 


3  15U.S.C.  78o-3(b)(6). 
•15U.S.C.  78k-l. 


information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest;  and  are  not  designed  to 
permit  unfair  discrimination  between 
customers,  issuers,  brokers,  or  dealers. 
In  section  llA(a)(l)(C),  Congress  found 
that  is  in  the  public  interest  and 
appropriate  for  the  protection  of 
investors  and  the  maintenance  of  fair 
and  orderly  markets  to  assure:  (1) 
Economically  efficient  execution  of 
securities  transactions;  (2)  fair 
competition  among  brokers  and  dealers; 
(3)  the  availabiUty  to  brokers,  dealers 
and  investors  of  information  with 
respect  to  quotations  and  transactions  in 
securities;  (4)  the  practicability  of 
brokers  executing  investors  orders  in  the 
best  market;  and  (5)  an  opportunity  for 
investors  orders  to  be  executed  without 
the  participation  of  a  dealer. 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Sections  15A(b)(6)  and 
llA(a)(l)(C)  of  the  Act  because  the 
proposal  protects  investors  and  the 
public  interest  by  promoting  better 
processing  of  price  information  in  UITS. 
Nasdaq  believes  that  the  proposed 
listing  fees  will  encourage  the  listing  of 
UITs,  thereby  providing  greater  pricing 
information  for  a  broader  base  of 
investments  for  which  there  is 
significant  investor  interest.  Nasdaq  also 
believes  that  the  proposed  listing  fees 
will  enable  Nasdaq  to  identify,  screen 
and  list  bona  fide  UITs  with  a 
meaningful  investor  base  and  trading 
interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Nasdaq  has  neither  solicited  nor 
received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  EfiEectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  it  reasons  for  so  finding  or  (ii) 


as  to  which  the  NASD  consents,  the 
Conunission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Person  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  tfiat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD. 

All  submissions  should  refer  to  File 
No.  SR-NASD-00-82  and  should  be 
submitted  by  March  13,  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFariand, 

Depu  ty  Secretary. 

(FR  Doc.  01-3239  Filed  2-1&-01;  8:45  am) 
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'  17  CFR  200.30-2(aHl2). 
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("Act").'  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  February 
6,  2001,  the  National  Association  of 
Securities  Dealers.  Inc.  ("NASD"). 
through  its  subsidiary.  The  Nasdaq 
Stock  Market.  Inc.  ("Nasdaq")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n  and  III  below,  which  Items 
have  been  prepared  by  Nasdaq.  Nasdaq 
filed  the  proposal  pursuant  to  section 
19(b)(3)(A)  of  the  Act.^  and  Rule  19b- 
4(f)(6)  Uiereunder,*  which  renders  the 
proposal  effective  upon  filing  with  the 
Commission.*  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  proposes  to  extend,  through 
March  1,  2002,  its  pilot  program  making 
available  several  Nasdaq  services  and 
facilities  until  6:30  p.m.« 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  its  proposal 
and  discussed  any  comments  it  received 
regarding  the  proposal.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below. 
Nasdaq  has  prepared  summaries,  set 
forth  in  Sections  A,  B  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self -Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

Ncisdaq  proposes  to  extend,  through 
March  1.  2002.  its  pilot  program  that 
makes  available  certain  Nasdaq  systems 
and  facilities  until  6:30  p.m.  The 
Commission  originally  approved  the 
pilot  on  October  13. 1999.^  The  pilot 
will  continue  to  operate  under  the  same 
terms  and  conditions  as  set  forth  in  the 


» 15  U.S.C  78»(b)(l). 

»17CFR240.19b-4. 

» 15  U.S.C  78s(bK3)(A). 

« 17  CfR  240. 19b-4(fK6) 

'Nasdaq  has  asked  the  Commission  to  waive  the 
5-day  pre-fiUng  and  the  30-day  operative  waiting 
period  requirements.  See  Rule  19t>-4(f)(6)(iii).  17 
CFR  240.19b-4(f)(6)(iii). 

•  Ail  references  to  time  are  Eastern  Time. 

'  See  Securities  Exchange  Act  Release  No.  42003 
(October  13.  1999),  64  FR  56554  (October  20, 1999) 
(SR-NASD-99-57). 


Commission's  original  approval  order, 
including  mandating  90-second  trade 
reporting  imtil  6:30  p.m.  The  pilot  is 
currently  scheduled  to  terminate  on 
March  1,  2001.8 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
extension  is  consistent  with  the 
provisions  of  section  15A(b)(6)  of  the 
Act » in  that  it  is  designed  to  prevent 
firaudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self -Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change  does  not: 

(i)  significantly  affect  the  protection  of 
investors  or  the  public  interest; 

(ii)  impose  any  significant  burden  on 
competition;  and 

(iii)  become  operative  for  30  days 
from  the  date  on  which  it  was  filed,  or 
such  shorter  time  as  the  Commission 
may  designate,  it  has  become  effective 
pursuant  to  section  19(b)(3)(A)  of  the 
Act  »o  and  Rule  19b-4(f)(6)" 
thereimder.  At  any  time  within  60  days 
of  the  filing  of  the  proposed  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

Nasdaq  has  requested  that  the 
Commission  accelerate  the  operative 
date.  The  Commission  finds  good  cause 
to  waive  the  30-day  operative  waiting 


period,  because  such  designation  is 
consistent  with  the  protection  of 
investors  and  the  public  interest. 
Acceleration  of  the  operative  date  will 
allow  Nasdaq  to  continue  the  pilot 
without  interruption,  so  that  investors 
may  reap  the  benefits  of  increased 
transparency  and  oversight  of  trading 
that  occurs  after-hours.  For  these 
reasons,  the  Commission  finds  good 
cause  to  waive  both  the  5-day  pre-filing 
requirement  and  the  30-day  operative 
waiting  period. '2 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary. 
Securities  and  Exchange  Commission. 
450  Fifth  Street.  NW..  Washington.  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  eimendments.  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-01-12  and  should  be 
submitted  by  March  1 3 ,  2001 . 

For  the  (Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  01-4094  Filed  2-16-01;  8:45  am] 
BRUNG  CODE  8010-01-M  ' 


SOaAL  SECURITY  ADMINISTRATION 

Agency  Information  Collection 
Activities:  Proposed  Request  and 
Comment  Request 

The  Social  Security  Administration 
(SSA)  publishes  a  list  of  information 
collection  packages  that  will  require 
clearance  by  the  Office  of  Management 
and  Budget  (OMB)  in  compliance  with 


'  See  Securities  Exchange  Act  Release  No.  43302 
(September  19,  2000).  65  FR  57852  (September  26, 
2000)  (SR-NASD-00-56). 

9 15  U.S.C  7»o-3(b)(6). 

'0  15  U.S.C  78s(bM3)(A). 

"17  CFR  240. 1 9b-4(0(6). 


'-For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C  78c(f). 

"  17  CFR  200.30-3(a)(12). 
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*ub.  L.  104-13  effective  October  1, 
1995.  The  Paperwork  Reduction  Act  of 
1995.  SSA  is  soliciting  comments  on  the 
accuracy  of  the  agency's  burden 
estimate;  the  need  for  the  information; 
its  practical  utility;  ways  to  enhance  its 
quality,  utility  and  clarity;  and  on  ways 
to  minimize  burden  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
j  Written  comments  and 
itecommendations  regarding  the 
information  collection{s)  should  be 
submitted  to  the  OMB  Desk  Officer  and 
the  SSA  Reports  Clearance  Officer  at  the 
following  addresses: 
(OMB) 

Office  of  Management  and  Budget,  Attn: 
Desk  Officer  for  SSA.  New  Executive 
Office  Building.  Room  10230,  725 
17th  St.,  NW.,  Washington,  DC  20503; 
SSA) 

Social  Security  Administration, 
DCFAM,  Attn:  Frederick  W, 
Brickenkamp.  l-A-21  Operations 
Bldg..  6401  Security  Blvd.,  Baltimore, 
MD  21235. 
I.  The  information  collection  listed 
below  will  be  submitted  to  OMB  within 
60  days  from  the  date  of  this  notice. 
Therefore,  your  comments  should  be 
submitted  to  SSA  within  60  days  fi-om 
the  date  of  this  publication.  You  can 
obtain  copies  of  the  collection 
instruments  by  calling  the  SSA  Reports 
Clearance  Officer  at  410-965-4145.  or 
by  writing  to  him  at  the  address  listed 
above. 

1.  Request  for  Review  of  Hearing 
Decision/Order— 0960-0277.  The 
information  collected  on  form  HA-520 
is  needed  to  afford  claimants  their 
statutory  right  under  the  Social  Security 
Act  to  request  review  of  a  hearing 
decision.  The  data  will  be  used  to 
determine  the  course  of  action 
appropriate  to  resolve  each  issue.  The 
respondents  are  claimants  denied  or 
dissatisfied  with  a  decision  made 
regarding  their  claim. 
Number  of  Respondents:  100,500. 
Frequency  of  Response:  1. 
Average  Burden  Per  Response:  10 
minutes. 

Estimated  Average  Burden:  16,750 
hours. 

n.  The  information  collections  listed 
below  have  been  submitted  to  OMB  for 
clearance.  Your  comments  on  the 
information  collections  would  be  most 
useful  if  received  by  OMB  and  SSA 
within  30  days  from  the  date  of  this 
publication.  You  can  obtain  a  copy  of 
the  OMB  clearance  packages  by  calling 
the  SSA  Reports  Clearance  Officer  on 
(410)  965-4145.  or  by  writing  to  him  at 
the  address  listed  above. 


1.  Internet  Social  Security  Benefits 
Applications  (also  known  as  ISBA) — 
0960-0618.  The  ISBA  (formeriy  the 
Internet  Retirement  Insurance  Benefit  or 
IRIB  application)  is  one  application  that 
the  Commissioner  of  Social  Security 
vdll  prescribe  to  meet  the  requirement 
to  file  an  application  for  retirement  and/ 
or  spouse's  benefits.  The  ISBA 
application  will  be  available  on  the 
Social  Security  Administration  Internet 
site  and  will  enable  individuals  to 
complete  the  application  electronically 
on  their  own  and  submit  the  application 
over  the  Internet.  Until  SSA  develops  an 
acceptable  electronic  signature  process, 
applicants  will  also  print,  sign  and  mail 
the  ISBA  statement  with  the  required 
evidence  that  supports  their  retirement 
application.  The  information  that  SSA 
collects  vdll  be  used  to  determine 
entitlement  to  retirement  insurance 
benefits.  The  respondents  are 
individuals  and  their  spouses,  if 
applicable,  who  choose  to  apply  for 
retirement  insurance  benefits  over  the 
Internet. 

Number  of  Respondents:  189,764. 
Frequency  of  Response:  1. 
Average  Burden  Per  Response:  20 
minutes. 

Estimated  Aimual  Burden:  63,255 
hours. 

2.  Certificate  of  Responsibility  for 
Welfare  and  Care  of  Child  Not  in 
Applicant's  Custody— 0960-0019.  SSA 
uses  the  information  collected  on  form 
SSA-781  to  decide  if  "in  care" 
requirements  are  met  by  non-custodial 
parent(s),  who  is  filing  for  benefits 
based  on  having  a  child  in  care.  The 
respondents  are  non-custodial  wage 
earners  whose  entitlement  to  benefits 
depends  upon  having  an  entitled  child 
in  care. 

Number  of  Respondents:  14.000. 
Frequency  of  Response:  1. 
Average  Burden  Per  Response:  10 
minutes. 

Estimated  Annual  Burden:  2,333 
hours. 

3.  Questionnaire  for  Children 
Claiming  SSI  Benefits— 0960-0499.  The 
information  collected  on  form  SSA- 
3881  is  used  by  SSA  to  evaluate 
disability  in  children  who  apply  for 
Supplemental  Security  Income  (SSI) 
payments.  The  respondents  are 
individuals  who  apply  for  SSI  benefits 
for  a  disabled  child. 

Number  of  Respondents:  272.000. 
Frequency  of  Response:  1. 
Average  Burden  Per  Response:  30 
minutes. 

Estimated  Annual  Burden:  136,000 
hours. 


Dated:  February  13,  2001. 
Frederick  W.  Brickenkamp, 

Reports  Clearance  Officer. 

[FR  Doc.  01-4110  Filed  2-16-01;  8:45  am) 

BILIJNQ  CODE  4191-02-P 

SOCIAL  SECURITY  ADMINISTRATION 

Privacy  Act  of  1974  as  Amended; 
Compiiter  Matching  Program  (SSA/ 
Railroad  Retirement  Board  (RRB)) 
Match  NumtMr  1006 

AGENCY:  Social  Security  Administration 
(SSA). 

ACTION:  Notice  of  Computer  Matching 
Program. 

SUMMARY:  In  accordance  with  the 
provisions  of  the  Privacy  Act.  as 
amended,  this  notice  announces  a 
computer  matching  program  that  SSA 
plans  to  conduct  with  RRB. 

DATES:  SSA  vriU  file  a  report  of  the 
subject  matching  program  with  the 
Committee  on  Ciovemmental  Affairs  of 
the  Senate,  the  Committee  on 
Government  Reform  and  Oversight  of 
the  House  of  Representatives,  and  the 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget  (OMB).  The  matching  program 
will  be  effective  as  indicated  below. 
ADDRESSES:  Interested  parties  may 
comment  on  this  notice  by  either  telefax 
to  (410)  966-2935  or  writing  to  the 
Associate  Commissioner,  Office  of 
Program  Support.  2-Q-16  Operations 
Building,  6401  Security  Boulevard, 
Baltimore,  MD  21235-6401.  All 
comments  received  will  be  available  for 
public  inspection  at  this  address. 
FOR  FURTHER  INFORMATKM  CONTACT:  The 
Associate  Commissioner  for  Program 
Support  as  shown  above. 

SUPPlfMENTARY  INFORMATION: 

A.  General 

The  Computer  Matching  and  Privacy 
Protection  Act  of  1988  (PubUc  Law 
(Pub.  L.)  100-503),  amended  the  Privacy 
Act  (5  U.S.C.  552a)  by  describing  the 
manner  in  which  computer  matching 
involving  Federal  agencies  could  be 
performed  and  adding  certain 
protections  for  individuals  applying  for 
and  receiving  Federal  benefits.  Section 
7201  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (Pub.  L.  101- 
508)  further  amended  the  Privacy  Act 
regarding  protections  for  such 
individuals.  The  Privacy  Act,  as 
amended,  regulates  the  use  of  computw 
matching  by  Federal  agencies  when 
records  in  a  system  of  records  are 
matched  with  other  Federal,  State,  or 
local  government  records. 
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It  requires  Federal  agencies  involved 
in  computer  matching  programs  to: 

(1)  Negotiate  written  agreements  with 
the  other  agency  or  agencies 
participating  in  the  matching  programs; 

(2)  Obtain  the  Data  Integrity  Boards' 
approval  of  the  match  agreements; 

(3)  Furnish  detailed  reports  about 
matching  programs  to  Congress  and 
OMB; 

(4)  Notify  applicants  and  beneficiaries 
that  their  records  are  subject  to 
matching;  and 

(5)  Verify  match  findings  before 
reducing,  suspending,  terminating,  or 
denying  an  individual's  benefits  or 
payments. 

B.  SSA  Computer  Matches  Subject  to 
the  Privacy  Act 

We  have  taken  action  to  ensure  that 
all  of  SSA's  computer  matching 
programs  comply  with  the  requirements 
of  the  Privacy  Act.  as  amended. 

Dated:  February  12.  2001. 
Glenna  Donnelly, 

Acting  Deputy  Commissioner  for  Disability 
and  Income  Security  Programs. 

Notice  of  Computer  Matching  Program, 
Railroad  Retirement  Board  (RRB)  With 
the  Social  Security  Administration 
(SSA) 

A.  Participating  Agencies 

SSA  and  Railroad  Retirement  Board 
(RRB). 

B.  Purpose  of  the  Matching  Program 

The  purpose  of  this  agreement  is  to 
establish  the  conditions  under  which 
RRB  agrees  to  disclose  RRB  annuity 
payment  data  to  the  Social  Security 
Administration  through  a  computer 
matching  program.  This  disclosure  will 
provide  SSA  with  information  necessary 
to  verify  Supplemental  Security  Income 
(SSI)  program  and  Special  Veterans 
Benefits  (SVB)  eligibility  and  benefit 
payment  amoimts.  It  also  helps  to 
ensure  the  correct  recording  on  the 
Supplemental  Security  Record  (SSR)  of 
railroad  annuity  amoimts  paid  to  SSI 
and  SVB  recipients  by  RRB. 

C.  Authority  for  Conducting  Matching 
Program 

The  legal  authority  for  the  SSI  portion 
of  this  matching  program  is  contained  in 
sections  1631(e)(1)(A)  and  (B)  and 
1631(f)  of  the  Social  Seciirity  Act 
("Act"),  (42  U.S.C.  1383(e)(1)(A)  and  (B) 
and  1383  (f)).  The  legal  authority  for  the 
SVB  portion  of  this  matching  program  is 
cont^ned  in  section  806(b)  of  the  Act, 
(42  U.S.C.  1006(b)). 


D.  Categories  of  Records  and 
Individuals  Covered  by  the  Matching 
Program 

On  the  basis  of  certain  identifying 
information  as  provided  by  SSA  to  RRB, 
RRB  will  provide  SSA  with  electronic 
files  containing  annuity  payment  data 
from  RRB's  system  of  records,  RRB-22 
Railroad  Retirement,  Survivor,  and 
Pensioner  Benefits  System,  entitled 
Checkwriting  Integrated  Computer 
Operation  (CHICO)  Benefit  Payment 
Master.  SSA  will  then  match  the  RRB 
data  with  data  maintained  in  the  SSR, 
SSA/OSR,  60-0103  system  of  records. 
SVB  data  also  resides  on  the  SSR. 

E.  Inclusive  Dates  of  the  Match 

The  matching  program  shall  become 
effective  no  sooner  than  40  days  after 
notice  for  the  program  is  sent  to 
Congress  and  OMB,  or  30  days  after 
publication  of  this  notice  in  the  Federal 
Register,  whichever  date  is  later.  The 
matching  program  will  continue  for  18 
months  from  the  effective  date  and  may 
be  extended  for  an  additional  12  months 
thereafter,  if  certain  conditions  are  met. 

(FR  Doc.  01-4111  Filed  2-16-01;  8:45  am) 

aUJNQ  COOE  4191-03-P 


DEPARTMENT  OF  STATE 

[Public  Notice  tto.  3569] 

Office  of  Mexican  Affairs;  Notice  of 
Receipt  of  Application  for  a 
Presidential  Permtt  for  a  Conveyor  Belt 
To  Be  Constructed  and  Maintained  on 
the  Borders  of  ttie  United  States 

AGENCY:  Department  of  State. 

Notice  is  nereby  given  that  the 
Department  of  State  has  received  an 
application  from  Austin  Industries 
L.L.C.  of  San  Bernardino,  California,  for 
a  Presidential  Permit,  pursuant  to 
Executive  Order  11423  of  August  16, 
1968,  as  amended  by  Executive  Order 
12847  of  May  17, 1993,  seeking 
authorization  to  construct  a  conveyor 
belt  at  a  site  east  of  the  Otay  Mesa/Mesa 
de  Otay  Port  of  Entry  linking  California 
and  Baja  California.  The  proposed 
conveyor  belt  would  carry  sand  and 
gravel  for  use  in  construction  projects  in 
California.  The  conveyor  belt  would  be 
approximately  275  feet  long  and  four 
feet  wide,  supported  by  fixed  "I"  beams 
approximately  15  feet  apart  When  not 
in  use,  it  would  be  stowed  and  locked 
entirely  on  the  U.S.  side  of  the  border. 

As  required  by  E.0. 11423,  the 
Department  of  State  is  circulating  this 
application  to  concerned  agencies  for 
comment. 

Interested  parties  may  submit 
comments  regarding  this  application  in 


writing  by  March  22,  2001  to  Mr.  David 
E.  Randolph,  Coordinator,  U.S.-Mexico 
Border  Affairs.  Office  of  Mexican 
Affairs.  WHA/MEX  Room  4258, 
Department  of  State,  Washington,  DC 
20520.  The  application  and  related 
documents  made  part  of  the  record  to  be 
considered  by  the  Department  of  State 
in  connection  with  this  application  are 
available  for  inspection  in  the  Office  of 
Mexican  Affairs  diiring  normal  business 
hoiu«. 

FOR  FUFTTHER  INFORMATION  CONTACT: 
David  E.  Randolph,  Coordinator,  U.S.- 
Mexico Border  Affairs  at  the  above 
address,  by  telephone  at  (202)  647-8529 
or  by  fax  at  (202)  647-5752. 

Dated:  February  5,  2001. 
David  E.  Randolph, 

Coordinator,  U .S. -Mexico  Border  Affairs, 
Department  of  State. 

(FR  Doc.  01-4144  Filed  2-16-01;  8:45  am] 
BHJJNQ  COOe  4710-2»-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Request  To 
Release  Airport  Property  at  the 
FalltMOolc  Community  Airparic, 
Fallbrook,  CA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Request  to  Release 
Airport  Property. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the  release  of 
two  parcels,  approximately  four  acres, 
of  land  at  Fallbrook  Community 
Airpark,  Fallbrook.  California,  bom  all 
restrictions  of  the  surplus  property 
agreement.  The  land  will  be  used  to 
widen  the  Mission  Road  from  two  lanes 
to  four  lanes  to  improve  the  traffic  flow 
in  the  Fallbrook  area. 
DATES:  Comments  must  be  received  on 
or  before  March  22,  2001. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Airports  Division, 
15000  Aviation  Blvd..  Lawndale,  CA 
90261.  In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Robert  A. 
Durant,  Manager,  Department  of  Public 
Works,  County  of  San  Diego,  5469 
Kearny  Villa  Rd.,  Suite  305,  San  Diego, 
CA  92123-1142. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ellsworth  Chan,  Manager,  Safety  & 
Standards  Branch,  AWP-620, 15000 
Aviation  Blvd.,  Lawndale,  CA  90261, 
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Telephone:  (301)  725-3620.  The  request 
to  release  airport  property  may  be 
reviewed  in  person  at  this  same 
.  location. 

SUPPLEMENTARY  INFORMATION:  On  April 
5.  2000,  new  authorizing  legislation 
became  effective.  That  bill,  the  Wendell 
H.  Ford  Aviation  Investment  and 
Reform  Act  for  the  21st  Century  (AIR 
21),  Public  Law  10-181  (Apr.  5.  2000; 
114  Stat.  61),  requires  that  a  30  day 
public  notice  must  be  provided  before 
the  Secretary  may  waive  any  condition 
imposed  on  an  interest  in  surplus 
property. 

The  following  is  a  brief  overview  of 
the  request: 

County  of  San  Diego  requested  the  release 
of  two  parcels  of  land,  approximately  four 
acres,  of  airport  property  at  Fallbrook 
Comiiiuiiiljr  Airpark,  Fallbrook,  California, 
from  surplus  property  agreement  obligations. 
The  purpose  of  the  release  is  to  permit  the 
sale  of  the  property  to  San  Diego  County 
Roads  Division  for  non-aviation  uses.  San 
Diego  County  Roads  Division  proposes  to  use 
the  property  for  widening  the  Mission  Road 
from  two  lanes  to  four  lanes  to  improve  the 
traffic  flow  in  the  Fallbrook  area.  The  net 
proceeds  will  be  utilized  for  airport 
improvements. 

Issued  in  Hawthorne,  California,  on 
February  7,  2001. 

Elkworth  Chan, 

Acting  Manager,  Airports  Division,  Western- 
Pacific  Region. 

[FR  Doc.  01-4150  Filed  2-16-01;  8:45  am] 

BILLING  COOE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Request  To 
Release  Airport  Property  at  the  Shafter 
Airport,  Shafter,  CA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Request  to  Release 
Airport  Property. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the  release  of 
approximately  44.70  acres  of  land  at 
Shafter  Airport,  Shafter,  California,  from 
all  restrictions  of  the  surplus  property 
agreement  to  facilitate  an  exchange  for 
approximately  30.34  acres  of  land 
adjacent  to  the  said  airport.  The  land 
being  released  will  be  used  for 
agricultural  piuposes. 

DATES:  Comments  must  be  received  on 
or  before  March  22,  2001. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 


Administration,  Airports  Division, 
15000  Aviation  Blvd.,  Lawndale,  CA 
90261.  In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Herman 
Ruddell,  Airport  Director,  Shafter 
Airport,  at  the  following  address:  201 
Aviation  Street,  Shafter,  CA  93263. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ellsworth  Chan.  Manager,  Safety  & 
Standards  Branch.  AWP-620,  15000 
Aviation  Blvd.,  Lawndale,  CA  90261, 
Telephone:  (310)  725-3620.  The  request 
to  release  airport  property  may  be 
reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  On  April 
5,  2000,  new  authorizing  legislation 
became  effective.  That  bill,  the  Wendell 
H.  Ford  Aviation  Investment  and 
Reform  Act  for  the  21st  Centiuy  (AIR 
21).  Public  Law  10-181  (Apr.  5,  2000; 
114  Stat.  61),  requires  that  a  30  day 
public  notice  must  be  provided  before 
the  Secretary  may  waive  any  condition 
imposed  on  an  interest  in  svuplus 
projperty. 

Tne  following  is  a  brief  overview  of 
the  request: 

Minter  Field  Airport  District  requested  the 
release  of  approximately  44.70  acres  of 
airport  property  at  Shafter  Airport,  Shafter, 
California,  from  surplus  property  agreement 
obligations.  The  purpose  of  the  release  is  to 
permit  the  property  to  be  exchanged  for  a 
30.45  acres  private  parcel  adjacent  to  the 
airport.  The  land  being  released  will  be  used 
for  agricultural  purposes. 
The  fair  market  values  for  the  two  parcels  are 
approximately  the  same. 

Issued  in  Hawthorne,  California,  on 
February  7,  2001. 

Ellsworth  Chan, 

Acting  Manager,  Airports  Division,  Western- 
Pacific  Region. 

[FR  Doc.  01-4151  Filed  2-16-01;  8:45  am] 

BILUNG  COOE  4»10-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

High  Density  Traffic  Airports;  Slot 
Allocation  and  Transfer  Method 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Statement  of  policy. 

SUMMARY:  This  action  extends  and 
modifies  the  temporary  policy  issued  on 
November  11,  2000,  regarding  the 
minimum  slot  usage  requirement  for 
slots  and  slot  exemptions  at  LaGuardia 
Airport  for  the  winter  season.  This 
policy  is  extended  through  September 
14,  2001.  This  extension  coincides  with 
the  effective  period  of  the  AIR-21  slot 


exemption  allocation  as  a  result  of  the 
lottery  held  on  December  4,  2000.  Also, 
the  FAA  amends  the  policy  to  permit 
the  temporary  tiun-in  of  AJR-21  slot 
exemptions  for  weekend  frequencies 
only.  The  extension  of  this  policy  will 
continue  to  assist  carriers  in  addressing 
operational  issues  at  LaGuardia  Airport 
during  this  period  by  allowing  limited 
flexibility  of  the  slot  usage  requirement. 
EFFECTIVE  DATES:  Effective  May  1,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lorelei  D.  Peter,  Office  of  the  Chief 
Coimsel.  AGC-230.  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW..  Washington,  DC  20591; 
telephone  number  202-267-3073. 
SUPPLEMENTARY  INFORMATION 

Background 

On  November  17,  2000,  the  FAA 
published  in  the  Federal  Register  a 
statement  of  policy  addressing  the  slot 
usage  requirement  at  LaGuardia  Airport 
given  the  current  operating  environment 
(65  FR  69601).  This  policy  was 
necessary  to  address  the  level  of  delay 
that  aircraft  operating  at  LaGuardia  were 
experiencing  as  a  result  of  the  increased 
number  of  operations  pursuant  to  the 
"Wendell  H.  Ford  Aviation  Investment 
and  Reform  Act  of  the  21st  Century" 
("AIR  21"),  enacted  on  April  5,  2000.  As 
a  result  of  AIR-21 ,  air  carriers  meeting 
specified  criteria  could  obtain  new  slot 
exemptions  at  New  York's  LaGuardia 
Airport  (LaGuardia)  and  )ohn  F. 
Kennedy  International  Airport  (JFK), 
Chicago's  O'Hare  International  Airport 
(O'Hare)  and  Washington  DC's  Ronald 
Reagan  Washington  National  Airport 
(National).  Subsequent  to  this 
legislation,  the  Department  of 
Transportation  (Department)  issued 
eight  orders  establishing  procedures  for 
the  processing  of  various  applications. 
The  policy  statement  addressed  all 
operations  at  LaGuardia,  including 
those  authorized  under  Order  2000-4- 
11  (La  Guardia — Exemptions  for  air 
service  to  small  and  nonhub  airports — 
limited  to  aircraft  with  a  seating 
capacity  of  less  than  71)  andOnler 
2000—4-10  (LaGuardia — Exemptions  for 
new  entrant  and  limited  incumbent  air 
carriers). 

As  a  result  of  the  operational 
environment  at  LaGuardia,  the  FAA  - 
conducted  a  lottery  of  AIR-21  slot 
exemptions  on  December  4,  2000. 
Through  this  lottery,  the  FAA 
reallocated  159  exemption  slots  among 
the  13  participating  carriers.  (This  is  an 
increase  of  approximately  15  percent 
over  pre- AIR-21  operations.)  The  slot 
exemptions  reallocated  by  the  lottery 
will  remain  in  effect  until  September  15, 
2001,  when  a  permanent  demand 
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management  policy  for  the  airport  will 
be  developed  with  the  participation  of 
all  interested  parties  and  can  be 
implemented.  Consequently,  the  FAA 
believes  that  an  extension  to  September 
15,  2001,  of  the  current  usage  policy  at 
LaGuardia  is  warranted.  The  agency 
amends  the  current  policy  by  permitting 
the  temporary  tum-in  of  AIR-21 
exemption  slots  for  weekend 
frequencies  only.  The  FAA  believes  that 
the  reduction  in  operations  at  the 
airport  as  a  result  of  the  lottery  will 
reduce  the  level  of  delays  experienced 
by  all  operators.  An  extension  of  this 
policy  will  continue  to  allow  carriers  to 
realistically  schedule  their  operations 
through  this  temporary  allocation 
period. 

Statement  of  Policy 

As  a  result  of  the  additional 
operations  and  the  impact  on  the 
operating  environment  at  LaGuardia,  the 
FAA  extends  the  temporary  policy 
concerning  the  slot  usage  requirement 
for  operations  at  LaGuardia  until 
September  15.  2001. 

The  FAA  will  permit  carriers 
operating  slots  at  LaGuardia  to 
temporarily  return  to  the  FAA  slots 
issued  imder  the  authority  of  14  CFR 
part  93.  The  FAA  modifies  the  current 
policy  to  permit  the  temporary  tum-in 
of  AIR-21  slot  exemptions  for  weekend 
frequencies  only.  The  agency  believes 
that  the  reduction  in  operations  as  a 
result  of  the  lottery  supports  this 
modification  to  the  ctirrent  policy. 
Carriers  that  plan  to  return  slots  or 
weekend  slot  exemptions  must  notify 
the  FAA  Slot  Administration  Office  in 
advance  and  provide  the  slot 
withdrawal  number,  fr^uency  add 
effective  period  of  the  return.  Slots  and 
slot  exemptions  returned  to  the  FAA 
under  this  policy  will  not  be  allocated 
to  any  other  carrier  during  the  effective 
perioid  and  will  revert  automatically  to 
the  operator  at  the  expiration  of  the 
period  for  which  it  was  returned. 
Carriers  must  contact  the  FAA  Slot 
Administration  Office  concerning  the 
date  and  frequency  of  restart-up  should 
dates  change.  A  carrier  returning 
weekend  slot  exemptions  under  this 
policy  will  not  need  to  recertify  imder 
Order  2000-4-10  and  Order  2000-4-11 
provided  that  all  other  certified 
conditions  remain  valid. 

The  FAA  will  treat  a  slot  or  slot 
exemption  as  used  if  the  flight  was 
scheduled  but  canceled  for  operational 
reasons  and  the  slot  would  not 
otherwise  have  been  subject  to 
withdrawal.  In  the  use  or  lose  reports 
submitted  to  the  FAA,  carriers  should 
indicate  that  flight  was  scheduled  and, 
if  appropriate,  was  canceled  due  to 


operational  reasons.  Carriers  may  report 
a  slot  or  slot  exemption  as  operated  only 
if  the  flight  was  in  fact  operated.  The 
FAA  advises  carriers  to  retain  records  of 
such  cancellations  should  the  FAA 
request  additional  docimientation 
regarding  the  reason  for  the 
cancellation. 

This  temporary  policy  on 
nonoperation  or  return  of  slots  and 
weekend  slot  exemptions  does  not 
apply  to  the  use  or  lose  provisions  for 
slots  at  other  high  density  traffic 
airports  unless  the  operator  can  provide 
clear  and  convincing  evidence  that  a 
flight  cancellation  at  that  airport  was 
directly  related  to  the  non-operation  of 
a  slot  at  LaGuardia,  as  described  in  the 
policy  statement.  This  policy  is  not 
intended  to  provide  blanket  relief  to  any 
slot  operator  not  meeting  the  minimum 
usage  requirement  due  to  reasons  other 
than  those  discussed  previously.  It  is 
also  not  intended  to  establish  a  basis  for 
the  FAA  to  routinely  consider  delays 
and  traffic  management  programs  as 
grounds  for  a  usage  waiver.  Any  waiver 
of  the  slot  usage  requirement  at  other 
high  density  airports  for  non-operation 
of  flights  at  LaGuardia  not  covered  by 
this  policy  will  continue  to  be  processed 
in  accordance  with  14  CFR  93.227. 

Issued  in  Washington,  DC.  on  February  14. 
2001. 

James  W.  Whitlow, 
Deputy  Chief  Counsel. 
(FR  Doc.  01-4139  Filed  2-16-01;  8:45  am] 

aUMQ  CODE  4aiO-19-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Noiae  Exposure  Map  Notice  and 
Receipt  of  Noiae  Computability 
Program  and  Request  for  Review 


AGENCY:  Federal  Aviation 
Administration.  DOT. 

ACTKNC  Notice. 


summary:  The  Federal  Aviation 
Administration  (FAA)  aimoimces  its 
determination  that  the  noise  exposure 
maps  submitted  by  Colorado  Springs 
Airport  under  the  provisions  of  49 
U.S.C.  47503(a)  and  14  CFR  part  150  are 
in  compliance  with  applicable 
requirements.  The  FAA  also  annoimces 
that  it  is  reviewing  the  proposed  noise 
compatibility  program  that  was 
submitted  for  Colorado  Springs  Airport 
under  part  150  in  conjunction  with  the 
noise  exposure  maps,  and  that  this 
program  will  be  approved  or 
disapproved  on  or  before  August  7, 
2001. 


EFFECTIVE  DATE:  The  effective  date  of  the 
FAA's  determination  on  the  Colorado 
Springs  Airport  noise  exposure  maps 
and  the  start  of  its  review  of  the 
associated  noise  compatibility  program 
is  February  8.  2001.  The  public 
comment  period  ends  March  23,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  Ossenkop,  FAA,  Airports 
Division,  ANM-611, 1601  Lind  Avenue, 
S.W.,  Renton,  Washington.  98055-4056. 

Comments  on  the  proposed  noise 
compatibility  program  should  also  be 
submitted  to  the  above  office. 
SUPPLEMENTARY  INFORMATION:  This 
notice  annoimces  that  the  FAA  finds 
that  the  noise  exposure  maps  for 
Colorado  Springs  Airport  are  in 
compliance  with  applicable 
requirements  of  part  150,  effective 
February  1,  2001.  Further,  FAA  is 
reviewing  a  proposed  noise 
compatibility  program  for  that  airport 
which  will  be  approved  or  disapproved 
on  or  before  August  7,  2001.  This  notice 
also  aimounces  the  availability  of  this 
program  for  public  review  and 
comment. 

Under  49  U.S.C.  47503(a).  an  airport 
operator  may  submit  to  the  FAA  a  noise 
exposure  map  which  meets  applicable 
regulations  and  which  depicts 
noncompatible  land  uses  as  of  the  date 
of  submission  of  such  map,  description 
of  projected  aircraft  operations,  and  the 
ways  in  which  such  operations  will 
affiect  such  map.  49  U.S.C.  47503(a)(1) 
requires  such  maps  to  be  developed  in 
consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  a  noise  exposure  map  that 
has  been  found  by  FAA  to  be  in 
compliance  with  the  requirements  of 
Federal  Aviation  Regulation  (FAR)  part 
150,  promulgated  pursuant  to  49  U.S.C. 
47503(a)  may  submit  a  noise 
compatibility  program  for  FAA  approval 
which  sets  forth  the  measures  the 
operator  has  taken  or  proposes  for  the 
reduction  of  existing  noncompatible 
uses  and  for  the  prevention  of  the  - 
introduction  of  additional 
noncompatible  uses. 

The  Director  of  Aviation  for  Colorado 
Springs  Airport  submitted  to  the  FAA 
noise  exposure  maps,  descriptions  and 
other  documentation  which  were 
produced  during  an  airport  Noise 
Compatibility  Study.  It  was  requested 
that  the  FAA  review  the  noise  exposure 
maps,  as  described  in  49  U.S.C.  47503. 
It  was  also  requested  that  the  noise 
mitigation  measures  be  approved  as  a 
noise  compatibility  program  imder  49 
U.S.C.  47504. 
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The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  Colorado 
Springs  Airport.  The  specific  maps 
under  consideration  are  Figures  Cl9  and 
Gl  in  the  submission.  The  FAA  has 
determined  that  these  maps  for 
Colorado  Springs  Airport  are  in 
compliance  with  applicable 
requirements.  This  determination  is 
effective  on  February  8,  2001.  FAA's 
determination  on  an  airport  operator's 
noise  exposure  maps  is  Umited  to  the 
determination  that  the  maps  were 
developed  in  accordance  with  the 
procedures  contained  in  appendix  A  of 
FAR  part  150.  Such  determination  does 
not  constitute  approval  of  the 
applicant's  data,  information  or  plans, 
or  a  commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program. 

u  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  noise  exposure  maps 
submitted  under  49  U.S.C  47503,  it 
should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
Mrith  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  49  U.S.C.  47507.  These 
functions  are  inseparable  frt)m  the 
ultimate  land  use  control  and  planning 
responsibilities  of  local  government. 
These  local  responsibilities  are  not 
changed  in  any  way  imder  part  150  or 
through  FAA's  review  of  noise  exposure 
maps.  Therefore,  the  responsibility  for 
the  detailed  overlaying  of  noise 
exposure  contours  onto  the  maps 
depicting  properties  on  the  surface  rests 
exclusively  with  the  airport  operator 
which  submitted  those  maps,  or  with 
those  public  agencies  and  planning 
agencies  with  which  consultation  is 
required  under  49  U.S.C.  47503  (a)(1). 
The  FAA  has  relied  on  the  certification 
by  the  airport  operator,  under  section 
150.21  of  the  FAR  part  150.  that  the 
statutorily  required  consultation  has 
been  accomplished. 

The  FAA  has  formally  received  the 
noise  compatibility  program  for 
Colorado  Springs  Airport,  also  effective 
on  February  8,  2001.  Preliminary  review 
of  the  submitted  material  indicates  that 
it  conforms  to  the  requirements  for  the 
submittal  of  noise  compatibility 
programs,  but  that  further  review  will  be 
necessary  prior  to  approval  or 
disapproval  of  the  program.  The  formal 
review  period,  limited  by  law  to  a 
maximum  of  180  days,  will  be 
completed  on  or  before  August  8,  2001. 


The  FAA's  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  150.33.  The  primary  considerations 
in  the  evaluation  process  are  whether 
the  proposed  measures  may  reduce  the 
level  of  aviation  safety,  create  an  undue 
burden  on  interstate  or  foreign 
commerce,  or  be  reasonably  consistent 
with  obtaining  the  goal  of  reducing 
existing  noncompatible  land  uses  and 
preventing  the  introduction  of 
additional  noncompatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  prop>erly 
addressed  to  the  local  land  use 
authorities,  will  be  considered  by  the 
FAA  to  the  extent  practicable.  Copies  of 
the  noise  exposure  maps,  the  FAA's 
evaluation  of  the  maps,  and  the 
proposed  noise  compatibility  program 
are  available  for  examination  at  the 
following  locations: 

Federal  Aviation  Administration,  800 

Independence  Avenue,  SW,  room  615, 

Washington,  DC 
Federal  Aviation  Administration,  Airports 

Division,  1601  Lind  Avenue,  SW.,  Renton, 

Washington 
Federal  Aviation  Administration,  Denver 

Airports  District  Office,  26805  E.  68th  Ave. 

Suite  224.  Denver.  Colorado 
Colorado  Springs  Airport,  Colorado  Springs, 

CO. 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading,  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Renton,  Washington,  February  8, 
2001. 

Nfatthew  }.  Cavanaugh, 

Acting  Manager,  Airports  Division,  ANM-600, 

Northwest  Mountain  Region. 

[FR  Doc.  01-4155  Filed  2-16-01;  8:45  am] 

BaXMG  CODE  4»10-1»-«l 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

[Docket  No.  FAA-2000-8278] 

High  Density  Airports;  Disposition  of 
Comments  From  Lottery  of  Slot 
Exemptions  at  LaGuardia  Airport 

AGENCY:  Federal  Aviation 

Administration,  EKDT. 

ACTION:  Disposition  of  comments. 

SUMMARY:  This  notice  disposes  of 
comments  filed  in  the  docket 
concerning  the  lottery  of  slot 
exemptions  at  LaGuardia  Airport. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  L.  Bennett,  Office  of  Airport 
Safety  and  Standards,  Federal  Aviation 


Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 
SUPPL£MENTARY  INFORMATION 

Background 

On  December  4.  2000,  the  FAA 
conducted  a  lottery  to  reallocate  slot 
exemptions  at  LaGuardia  Airport  that 
were  authorized  imder  the  "Wendell  H. 
Ford  Aviation  Investment  and  Reform 
Act  for  the  21st  Century"  ("AIR-21"). 
At  the  lottery,  participants  were  invited 
to  comment  on  the  lottery  procedures  by 
submitting  written  comments  to  the 
docket.  The  FAA  advised  that  all 
comments  received  would  be  addressed 
via  a  notice  in  the  Federal  Register. 

DispfMition  ef  Comments 

Comments  were  submitted  bom 
Midwest  Express  Airlines  ("Midwest 
Express"),  the  Air  Carrier  Association  of 
America  ("ACAA"),  Delta  Air  Lines. 
Inc.  ("Delta")  and  US  Airways.  Inc. 
("US  Airways"). 

US  Airways  commented  that  if 
Legend  Airlines  does  not  commrace 
opwations  and  Legend's  slots  are 
allocated  in  accordance  with  the 
contingency  round,  then  US  Airways 
should  be  next  in  line  to  select  an 
additional  slot,  should  one  become 
available  for  whatever  reason.  (US 
Airways  bases  this  comment  on  the  fact 
that  it  received  only  one  exemption 
time,  while  the  other  three  participating 
carriers  received  two  exemptions  each.) 
US  Airways  also  requests  that  should 
additional  slots  become  available  before 
September  IS,  2001.  it  should  be  given 
the  opportunity  to  trade  the  2100-hour 
slot  exemption  that  it  received  during 
the  Legend  contingency  round  for 
another  slot.  The  2100-hour  slot 
exemption  was  not  the  slot  time 
selected  by  Legend,  but  rather  was  a 
replacement  for  an  1800-hour 
exemption.  US  Airways  obtained  the 
2100-hour  slot  time  only  because  the 
real  slot  time  selected  by  Legend  was 
over  subscribed. 

Delta  commented  that  the  FAA 
should  reject  US  Airways  second 
request  to  trade  the  2100-hour  slot 
exemption  should  additional 
exemptions  become  available.  Delta 
argues  that  US  Airways'  situation  is 
solely  the  product  of  the  lottery 
procedure  established  by  the  FAA  and 
there  is  no  legitimate  basis  to  give  US 
Airways  priority  over  Delta  who  was 
forced  to  eliminate  more  flights  at 
LaGuardia  than  any  other  carrier. 

ACAA  does  not  support  US  Airways 
comments  and  further  proposes  that  any 
carrier  that  does  not  utilize  a  slot 
selected  at  the  lottery  by  February  1, 
2001,  should  be  prohibited  from 
exchanging  that  slot  for  another  slot. 
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ACAA  also  comments  that  in  the  event 
that  Legend  does  not  resume  operations, 
the  slots  selected  by  Legend  should  be 
made  available  to  new  entrant  and 
limited  incumbent  carriers  and  not  be 
allocated  to  the  commuter  carriers.  In 
addition,  ACAA  requests  that  the  FAA 
suspend  the  extra  section  authority, 
suspend  the  buy-sell  rule  for  LaCuardia 
until  October  1,  2001,  and  provide  new 
entrants/limited  incimibents  with  four 
daily  "delay-free"  arrivals.  These  last 
comments  are  beyond  the  purpose  of 
this  disposition  of  comments 
concerning  the  lottery  and  will  not  be 
addressed  in  this  dociunent. 

Midwest  Express  urges  the  FAA  to 
reconsider  its  statement  during  the 
lottery  that  only  the  four  commuter 
participants  are  permitted  to  participate 
in  the  Legend  contingency  round  and 
that  should  there  be  ftiture  slot 
tiunbacks  or  use/lose  violations,  those 
four  commuter  participants  would 
remain  eligible  for  the  slots. 

The  FAA  agrees  with  US  Airways' 
comments  with  respect  to  the  limited 
issue  that  in  the  event  that  the 
contingency  round  is  allocated  among 
the  other  four  participating  carriers,  US 
Airways  would  be  next  in  line  to  select 
an  available  slot,  since  it  only  selected 
one  slot  during  the  contingency  round. 
The  FAA  does  not  agree  that  in  the 
event  that  the  contingency  round  is 
allocated  that  US  Airways  should  be 
entitled  to  the  second  available  slot  in 
order  to  swap  that  slot  with  the  2100 
slot  that  it  had  to  select. 

The  FAA  does  not  agree  with  ACAA 
and  Midwest  Express  that  any  futiire 
slot  turnbacks  should  be  reserved  for 
new  entrant/limited  incumbent.  In 
developing  the  lottery  procedures,  the 
agency  strived  to  strike  a  balance 
between  the  policies  set  forth  in  AIR-21 
and  to  provide  a  fair  and  equitable 
distribution  between  the  two  categories 
of  operations,  consistent  with  the 
provisions  of  AIR-21.  Since  the  purpose 
of  the  lottery  was  to  cap  operations  at 
a  level  that  was  more  acceptable  than 
the  ciirrent  level  of  operations,  the  FAA 
did  not  structure  lottery  procedures  so 
that  any  carrier  could  grow  its 
operations.  Not  including  the  commuter 
carriers,  all  new  entrant  and  limited 
incumbent  carriers  retained  the  same 
number  of  slots  that  they  operated  prior 
to  the  lottery.  Consequently,  while  new 
entrant  and  limited  incumbent  carriers 
are  limited  in  their  ability  to  grow,  as  is 
the  same  for  the  commuter  carriers,  they 
have  not  been  forced  to  reduce 
operations. 

If  AIR-21  exemption  slots  are 
retximed  for  the  long-term,  under 
current  lottery  procedures,  all  new 
entrants  have  received  their  full 


allocations  and  thus  would  not  be 
eligible  for  additional  allocations.  The 
FAA  does  not  support  changing  the 
lottery  procedures  during  this  allocation 
period.  The  procedures  set  forth  in  the 
December  4.  2000,  Federal  Register 
notice  will  remain  in  effect  until 
September  15,  2001. 

Issued  in  Washington,  DC  on  February  13, 
2001. 

James  W.  Whitlow, 
Deputy  Chief  Counsel. 
(FR  Doc.  01-4149  Filed  2-1&-01;  8:45  am] 

BNJJNQ  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adminietration 

RTCA  Special  Committee  194;  ATM 
Data  Unk  Implementation 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C,  Appendix  2),  notice 
is  hereby  given  for  Special  Committee 
194  meeting  to  be  held  March  12-15, 
2001,  starting  at  1  p.m.  on  March  12. 
The  meeting  will  be  held  at  RTCA.  1140 
Connecticut  Ave.,  NW.,  Suite  1020, 
Washington,  DC  20036. 

The  agenda  will  include:  March  12:  1 
p.m.  Plenary  Session:  (1)  Introductory 
Remarks;  (2)  Review  Meeting  Agenda; 

(3)  Review  Previous  Meeting  Minutes: 

(4)  Proposed  Revision  3  to  Committee 
Terms  of  Reference;  (5)  Status  of  the 
Free  Flight  Select  Committee  Update; 
(6)  Status  of  Working  Group  (WG)-2's 
document,  "DO-XXX  Implementation 
Requirements  for  Service  Integrated 
Flight  Operations  and  Air  Traffic 
Management  Using  Addressed  Data 
Link"  (DO-INTEGRATION);  (7) 
Working  Group  Reports;  March  13:  8:30 
a.m.  (8)  WG— 2,  Flight  Operations  and 
ATM  Integration;  (9)  WG-1,  Data  Link 
Ops  Concept  &  Implementation  Plan; 
March  14:  8:30  a.m.  (10)  WG-2  and 
WG-1  meetings  continue;  1  p.m.  (11) 
WG— 4,  Service  Provider  Interface; 
March  15:  9  a.m.  Plenary  Session:  (12) 
Review  Meeting  Agenda;  (13)  Review 
Status  of  WG-2  docimient,  DO- 
INTEGRATION;  (14)  Working  Group 
Reports;  (15)  Other  Business;  (16)  Data 
and  Location  of  Next  Meeting;  (17) 
Closing. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW.,  Suite  1020,  Washington,  DC 
20036;  (202)  833-9339  (phone);  (202) 


833-9434  (fax);  or  httpJ/www.rtca.org 
(web  site).  Members  of  the  public  may 
present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  DC,  on  February  12, 
2001. 
Janice  L.  Peters, 

Designated  Official. 

[FR  Doc.  01-4152  Filed  2-16-01;  8:45  am] 

BNJJNO  COM  4»I0-13-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration   <. 

Environmental  Impact  Statement: 
Orange  and  San  Diego  Counties, 
California 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Revised  Notice  of  Intent. 

SUMMARY:  The  FHWA  is  issuing  this 
revised  notice  to  advise  the  public  that 
an  enviroimiental  impact  statement  will 
be  prepared  for  a  proposed 
transportation  improvement  project  in 
southern  Orange  County  and  northern 
San  Diego  County,  California.  A 
previous  Notice  of  Intent  was  published 
in  the  Federal  Register  on  December  16, 
1993(58  FR  65758,  Dec.  16, 1993)  and 
public  scoping  meetings  were  held  on 
August  25, 1994  and  September  16, 
1994. 

FOR  FURTHER  INFORMATK>N  CONTACT: 
Robert  L.  Cady,  Transportation 
Engineer,  Federal  Highway 
Administration,  California  Division,  980 
Ninth  Street,  Suite  400,  Sacramento, 
California  95814-2724.  Telephone: 
(916) 498-5038. 

SUPPt.EMENTARY  INFORMATION:  The 
FHWA  in  cooperation  with  the 
California  Department  of  Transportation 
(Caltrans)  will  prepare  an 
Environmental  Impact  Statement  (EIS), 
on  a  proposal  to  locate  and  construct 
transportation  infrastructiu« 
improvements  in  southern  Orange 
County  and  northern  San  Diego  County. 
The  Transportation  Corridor  Agencies 
(TCA)  is  currently  preparing  a 
Subsequent  Environmental  Impact 
Report  (SEIR)  to  comply  with  the  review 
requirements  of  the  state  of  California 
Enviroimiental  Quality  Act.  In  an  effort 
to  eliminate  unnecessary  duplication 
and  reduce  delay,  the  document  to  be 
prepared,  will  be  a  joint  EIS/SEIR  in 
accordance  with  the  President's  Council 
on  Environmental  Quality  Regulations 
as  described  in  40  Code  of  Federal 
Regulations  (CFR),  sections  1500.5  and 
1506.2. 

The  purpose  of  the  proposed  project 
is  provide  improvements  to  the 


Federal  Register /Vol.  66,  No.  34 /Tuesday,  February  20,  2001 /Notices 


10935 


transportation  infrastructure  system  that 
would  help  alleviate  future  traffic 
congestion  and  accommodate  the  need 
for  mobility,  access,  goods  movement, 
and  future  traffic  demands  on  the 
interstate  Route  (1-5)  freeway  and  the 
arterial  network  in  the  southern  Orange 
County  area. 

Alternatives  under  consideration 
include  (1,2,  and  3)  three  southerly  toll 
road  extension  alignments,  including 
several  variations  thereof,  from  the 
existing  terminus  of  the  Foothill 
Transportation  Corridor-North,  State 
Route  241  (SR-241),  at  Oso  Parkway;  to 
the  1-5  freeway  near  the  Orange  County/ 
San  Diego  Coimty  line;  (4) 
improvements  to  the  local  arterial 
system;  (5)  lane  additions  on  1-5  in  each 
direction  between  the  I-5/I-405 
confluence  to  Christianitos  Road;  and 
(8)  no  action.  Note:  As  required  by  the 
National  Environmental  Policy  Act 
(NEPA),  all  other  reasonable  alternatives 
will  be  considered.  These  alternatives 
may  be  refined,  combined  with  various 
different  alternative  elements,  or  be 
removed  from  further  consideration,  as 
more  analysis  is  conducted  on  the 
project  alternatives. 

In  November  of  1985,  Orange  County 
began  consultation  with  State  and  local 
agencies  for  the  southern  segment  of 
SR-241,  identified  as  begiiming  just 
south  of  the  Oso  Parkway  interchange 
and  extending  southerly  to  a  connection 
with  the  1-5  freeway.  The  TCA  has 
continued  these  consultations  and  held 
a  scoping  meeting  for  state  and  federal 
agencies  regarding  the  proposed  route. 
These  consultations  identified  areas  of 
special  concern  along  the  proposed 
route,  including  new  highway  and 
arterial  roadway  improvements  and 
updates  to  portions  of  the  baseline 
information,  which  were  the  focus  of 
locally  initiated  EIR  studies.  FHWA 
believes  that  this  early  and  continued 
consultation  has  been  extensive  and 
consistent  with  40  CFR  1501.7. 
However,  in  order  to  inform  potentially 
affected  agencies  and  the  general  public 
of  FHWA  involvement,  and  to  gather 
further  comments  regarding  the  new 
alternatives  for  study,  three  public 
scoping  meetings  will  be  held.  The 
public  scoping  meetings  will  be  held 
during  the  month  of  March  2001  with 
two  meetings  in  south  Orange  Coimty 
and  one  in  north  San  Diego  Coimty. 
Public  notice  will  be  given  of  the  time 
and  place  of  the  meetings. 

To  ensure  that  the  full  range  of  issues 
related  to  the  proposed  routes  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 


directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Assistance  Program 
Number  20.205,  Highway  Planning,  and 
Construction.  The  regulations  implementing 
Executive  Order  12372  regarding 
intergovernmental  consultation  on  Federal 
programs  and  activities  apply  to  this 
program) 

Issued  on:  February  9,  2001. 
Jeffrey  W.  Kolb, 

Team  Leader,  Program  Delivery  Team-South, 

Sacramento,  California. 

[FR  Doc.  01-4064  Filed  2-16-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

[FMCSA  Docket  No.  FMCSA-2000-8410] 

Younger  Commercial  Driver  PHot 
Training  Program 

AGENCY:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA),  DOT. 
ACTION:  Notice  of  receipt  of  proposal  to 
initiate  a  pilot  program;  request  for 
comments. 

SUMMARY:  The  FMCSA  announces  it  has 
received  a  proposal  to  initiate  a  pilot 
program  to  allow  carefully  selected, 
screened,  trained  and  monitored 
individuals  between  the  ages  of  18  and 
21  to  work  in  truck  driver  jobs  in 
interstate  commerce.  The  FMCSA 
received  the  proposal  from  the 
Truckload  Carriers  Association  (TCA) 
for  approval  of  a  pilot  program  that 
would  include  providing  each 
participant  with  an  exemption  under  49 
CFR  part  381.  The  proposal  is  available 
in  the  public  docket.  Under  current 
regulations,  a  driver  must  be  at  least  21 
years  of  age  to  operate  a  commercial 
motor  vehicle  (CMV).  We  request 
comments  on  TCA's  proposed  pilot 
program  as  part  of  our  review  process. 
DATES:  We  must  receive  your  comments 
by  May  21,  2001.  We  will  consider 
comments  received  after  the  comment 
closing  date  to  the  extent  practicable. 
ADDRESSES:  You  can  mail,  fax,  hand 
deliver  or  electronically  submit  written 
comments  to  the  Docket  Management 
Facility,  U.S.  Department  of 
Transportation,  Dockets  Management 
Facility,  Room  PL-401,  400  Seventh 
Street  SW.,  Washington,  DC  20590-0001 
FAX  (202)  493-2251,  on-line  at  http:// 
dmses.dot.gov/submit.  Comments 
submitted  on  the  web  site  may  be  typed 
on-line  or  submitted  as  an  attached  file 
in  one  of  the  following  acceptable 
formats:  (1)  American  Standard  Code 
Information  Interchange  (ASaD(TXT); 


(2)  MS  Word  for  Mac  (Versions  6  to  8); 
(4)  Portable  Document  Format  (PDF);  (5) 
Tag  Image  File  Format  (TIF);  (6)  Rich 
Text  File  (RTF);  or  (7)  Word  Perfect 
(WPD)  (Versions  7  and  8).  You  must 
include  the  docket  number  that  appears 
in  the  heading  of  this  document  in  your 
comment.  You  can  examine  and  copy 
all  comments  at  the  above  address  from 
9  a.m.  to  5  p.m.,  e.t.,  Monday  through 
Friday,  except  Federal  holidays.  If  you 
want  notification  of  receipt  of 
comments,  please  include  a  self- 
addressed,  stamped  envelope  or 
postcard  or  include  a  copy  of  the 
acknowledgment  page  that  appears  after 
you  submit  comments  electronically. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Angeli  Sebastian,  Office  of  Bus  and 
Truck  Standards  and  Operations,  (202) 
366-4001,  or  Ms.  Elaine  Walls.  Office  of 
the  Chief  Counsel,  (202)  366-1394, 
Federal  Motor  Carrier  Safety 
Administration,  400  Seventii  Street, 
SW.,  Washington,  DC  20590.  Our  office 
hours  are  from  7:45  a.m.  to  4:15  p.m., 
e.t.,  Monday  through  Friday,  except 
Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  longstanding  Federal  safety 
regulations  (49  CFR  391.11(b)(1)),  the 
minimum  qualifications  for  a  person  to 
drive  a  CMV  includes  a  requirement 
that  the  driver  be  at  least  21  years  of  age. 
In  its  proposal,  TCA  states  that  the 
trucking  industry  has  suffered  from  a 
long-standing  and  chronic  shortage  of 
drivers  that  has  led  to  significant 
competition  for  drivers  among  trucking 
employers  and  high  turnover.  TCA's 
proposal  is  available  for  review  in  the 
public  docket. 

TCA  states  that  many  trucking 
companies  find  themselves  with 
equipment  that  is  unused  because  they 
cannot  hire  and  retain  enough  safe 
drivers.  More  particularly,  TCA  states 
that  the  Federal  regulation  mandating  a 
minimum  age  of  21  for  interstate  drivers 
is  a  barrier  to  employment  because  the 
usual  three-year  wait  after  high  school 
graduation  to  enter  commercial  driver 
employment  encourages  |>otential 
employees  to  settie  in  other  career 
fields. 

TCA  has  asked  the  FMCSA  to  approve 
a  pilot  program  on  behalf  of  member 
companies  who  are  willing  to  abide  by 
the  standards  established  for  the 
program.  These  carriers  would  agree  to 
incur  the  expense  of  providing  job 
opportunities  for  drivers  finishing  the 
training  program  and  for  close 
supervision  and  monitoring  of  the  safety 
progress  of  the  younger  drivers  enrolled 
in  the  program.  TCA's  proposal  would 
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allow  a  non-TCA  member  motor  carrier 
to  participate  in  the  pilot  program  if  it 
abides  by  all  the  standards  established 
for  the  program. 

FMCSA  Authority  Concerning  Pilot 
Programs 

On  Jime  9,  1998,  the  President  signed 
the  Transportation  Equity  Act  for  the 
21st  Century  (TEA-21)  (Pub.  L.  105- 
178, 112  Stat.  107).  Section  4007  of  the 
TEA-21  amended  49  U.S.C.  31315  and 
31136(e)  concerning  the  Secretary  of 
Transportation's  (the  Secretary's) 
authority  to  grant  waivers  from  the 
Federal  Motor  Carrier  Safety 
Regulations  (FMCSRs)  for  anyone 
seeking  relief  from  the  requirements. 
The  statute  provides  the  Secretary  with 
the  authority  to  grant  waivers  and 
exemptions. 

On  December  8. 1998,  the  agency 
published  an  interim  final  rule  on 
waivers,  exemptions,  and  pilot 
programs  (63  FR  67612).  49  CFR  381 
subparts  D,  E  and  F  (sections  381.400  to 
381.600)  codifies  section  4007(c)  of 
TEA-21  and  explains  the  procedures 
followed  by  the  agency  when 
considering  proposals  for  pilot 
programs. 

Section  4007  of  the  TEA-21 
authorizes  the  Secretary  to  conduct  pilot 
programs  to  allow  innovative 
alternatives  to  certain  provisions  of  the 
FMCSRs  to  be  tested.  During  a  pilot 
program,  the  FMCSA  may  grant  an 
exemption  to  approved  participants. 
These  programs  may  include 
exemptions  from  one  or  more 
regulations.  The  FMCSA  must  publish 
in  the  Federal  Register  a  detailed 
description  of  each  pilot  program, 
including  the  exemptions  being 
considered,  and  provide  notice  and  an 
opportunity  for  public  comment  before 
the  effective  date  of  the  program.  In 
order  to  approve  a  pilot  program, 
FMCSA  is  required  to  demonstrate  that 
the  safety  measures  in  the  pilot 
programs  are  designed  to  achieve  a  level 
of  safety  that  is  equivalent  to,  or  greater 
than,  the  level  of  safety  that  would  be 
achieved  through  compliance  with  the 
safety  regulations.  The  duration  of  pilot 
programs  is  limited  to  three  years  from 
the  starting  date. 

The  FMCSA  is  required  to 
immediately  revoke  participation  of  a 
motor  carrier,  an  operator  of  a 
commercial  motor  vehicle,  or  a  driver 
for  failure  to  comply  with  the  terms  and 
conditions  of  the  pilot  program,  or  to 
immediately  terminate  a  pilot  program 
if  continuing  it  is  inconsistent  with  the 
goals  and  objectives  of  the  safety 
regulations  issued  under  the  authority 
of  49  U.S.C.  Chapter  313  or  49  U.S.C. 


31136.  These  requirements  are  set  out  in 
49  CFR  381.510. 

The  pilot  program  plan  must  include 
a  specific  data  collection  and  safety 
analysis  plan  that  identifies  a  method 
for  comparison  for  determining  an 
equivalent  level  of  safety.  A  reasonable 
number  of  participants  are  necessary  to 
yield  statistically  valid  findings.  There 
must  also  be  a  plan  to  inform  State 
partners  and  the  public  about  the  pilot 
program  and  to  identify  approved 
participants  to  safety  compliance  and 
enforcement  personnel  and  to  the 
public.  The  pilot  program  plan  must 
include  adequate  coimtermeasures  to 
protect  the  health  and  safety  of  study 
participants  and  the  general  public.  An 
oversight  plan  must  be  in  place  to 
ensure  that  participants  comply  with 
the  terms  and  conditions  of 
participation. 

At  the  conclusion  of  each  pilot 
program,  the  FMCSA  is  required  to 
report  its  findings  and  conclusions  of 
the  study  to  Congress  and  make  any 
recommendations  it  determines 
appropriate  as  a  result  of  the  study  (see 
section  4007(c)(5)  of  the  TEA-21  and  49 
CFR  381.520).  This  would  include 
suggesting  amendments  to  laws  and 
regulations  that  would  enhance  motor 
carrier.  CMV,  and  driver  safety  and 
improve  compliance  with  the  FMCSRs. 

Overview  of  the  Proposed  Pilot 
Program 

On  October  2,  2000,  the  TCA  sent  the 
FMCSA  a  petition  for  a  pilot  program  to 
allow  drivers  under  age  21  to  operate 
CMVs  in  interstate  commerce.  The 
proposal  builds  on  earlier  work  the  TCA 
discussed  with  staff  at  FMCSA  and 
includes  a  proposed  ciuriculum  and  a 
dociunent  labeled  "Questions  and 
Answers."  The  petition  and  these  two 
supporting  dociunents  are  available  in 
the  public  docket  described  under 
ADDRESSES  above. 

The  pilot  program  proposed  by  TCA 
would  involve  a  minimum  of  48  weeks 
of  intensive  classroom  and  driving 
instruction  and  supervision  that  is 
designed  to  lead  to  full-time 
employment  as  an  interstate  commercial 
motor  vehicle  driver  in  the  trucking 
industry.  Each  younger  driver  (18  to  21 
years  of  age)  would  attend  an  approved 
truck  driver  training  school  for  a 
minimiiTTi  of  22  weeks  and  receive  8 
weeks  of  training  in  a  motor  carrier's 
"driver  finishing"  program  (a  course  of 
instruction  and  on-the-job  training 
offered  by  motor  carriers  that  would 
further  develop  the  younger  driver's 
basic  skills,  as  well  as  develop  greater 
maturity  and  judgment,  luider  the  daily 
direction  and  guidance  of  an 
experienced  driver  trainer).  This  would 


be  followed  by  18  weeks  of  team  driving 
with  an  older,  more  experienced  driver. 
Younger  drivers  would  be  required  to 
pass  &e  performance  standards  of  the 
entire  48-week  program  and  reach  the 
age  of  19  to  begin  solo  driving. 

Structure  of  the  Younger  Commercial 
Driver  Training  and  Exemption  Pilot 
Program 

The  proposed  plan  is  grounded  upon 
a  consortiiun  of  participating  schools 
and  motor  carriers  that  would  train 
approximately  1000  drivers  who  are 
under  the  Federal  minimum  age 
requirement  of  21.  TCA's  proposal 
stated  that  the  number  of  participating 
schools  is  expected  to  be  approximately 
ten. 

The  proposal  includes  expressions  of 
interest  from  The  American  Institute  of 
Technology  in  Phoenix,  AZ;  John  Wood 
Community  College  of  Quincy,  IL; 
National  Tractor-Trailer  School  in 
Liverpool  and  Buffalo,  NY;  Allstate 
Career  School  in  Lester,  PA;  Houston 
Community  College  in  Houston,  TX; 
Bates  Technical  Institute  in  Tacoma, 
WA;  and  Fox  Valley  Technical  College 
in  Appleton,  WI.  In  addition,  Arkansas 
State  University  in  Newport,  AR,  and 
E)elta  Technical  Institute  in  Marked 
Tree,  AR,  have  submitted  applications 
to  have  their  driver  training  courses 
certified  as  equivalent  to  the  ciuriculum 
submitted  by  TCA  and  developed  by  the 
Professional  Truck  Driver  Institute 
(PTDI)  in  order  to  participate  in  the 
pilot  program. 

A  new  course  of  instruction  has  been 
developed  specifically  for  the  proposed 
pilot  program.  The  course  standards  and 
curriculum  were  developed  by  PDTI 
based  on  the  experience,  needs  and 
challenges  facing  an  18  to  20  year  old 
driver.  The  proposed  program  involves 
a  minimum  of  48  weeks  of  intensive 
classroom  and  behind-the-wheel  (BTW) 
instruction  and  supervision  that  leads  to 
full-time  employment  as  an  interstate 
commercial  driver.  TCA  states  that  it  is 
designed  to  provide  qualified  entry- 
level  18  to  20  year  old  drivers  with  a 
program  of  instruction  in  the  safe  and 
responsible  operation  of  tractor-trailer 
vehicles  that  enables  them  to  advance  to 
solo  drivers.  The  program  would  be 
nearly  4  times  the  length  of  the  average 
entry-level  truck  driver  training  course 
for  students  21  and  older.  A  regular 
PTDI-approved  entry-level  course  lasts 
between  6  to  8  weeks.  The  proposed 
pilot  program  would  require  22  weeks 
of  instruction.  The  driver  finishing 
phase  for  cmrent  entry-level  training 
programs  typically  lasts  4  to  6  weeks. 
Driver  finishing  under  the  proposed 
pilot  program  would  last  8  weeks.  The 
proposed  pilot  program  adds  an 
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additional  "team  driving"  requirement 
for  18  weeks  before  the  18  to  20-year  old 
is  cleared  to  drive  solo. 

PTDI/TCA  hosted  a  meeting  of 
interested  motor  carriers,  truck  driver 
training  schools  and  insurance 
companies  in  Washington,  E)C  on  March 
8  and  9,  2000,  to  review  the  PTDI 
Standards  and  Requirements  for  Entry- 
Level  Tractor  and  Trailer  coiuses  and 
Certification  Standards  and 
Requirements  for  Tractor-trailer  Driver 
Finishing  Programs  as  a  baseline  for  the 
development  of  the  Younger  Driver 
Program  Standards.  On  May  3,  2000,  the 
PETTI  Board  of  Directors  approved  the 
skill,  ciuriculum,  and  course  standards 
that  are  included  as  attachment  B  to  the 
TCA  proposal  in  the  docket. 

TCA  expects  that  twenty  carriers  or 
fewer  would  participate  in  the  proposed 
pilot  program,  and  Uie  proposal 
includes  expressions  of  interest  from 
Maverick  Transportation  in  Little  Rock, 
AR;  Pj\.M.  Transport  in  Tontitown,  AR; 
Ronnie  Dowdy,  Inc.  in  Batesville,  AZ; 
Southern  Transit  in  Fort  Smith,  AK; 
USA  Truck  in  Van  Buren,  AR;  Willis 
Shaw  Express  in  Elm  Springs,  AR;  PGT 
Trucking  in  Monaca,  PA;  US  Express 
Enterprises  in  Chattanooga,  TN; 
Schneider  National  Carrier,  Inc.  in 
Green  Bay,  WI;  Werner  Enterprises  in 
Omaha,  NE;  D.M.  Bowman  in 
Williamsport,  MD;  and  CRST  in  Cedar 
Rapids,  lA. 

PTDI  would  prepare  an  appl^pation  to 
identify  qualifying  schools  and  carriers, 
together  with  a  self-evaluation  report  to 
help  in  the  initial  school  and  carrier 
selection  process.  It  would  send  final 
standards  and  an  application  to 
interested  schools  and  carriers  in 
sufficient  time  for  them  to  adopt  any 
necessary  changes  before  the  pilot 
program  begins.  PTDI  would  prepare  an 
evaluation  manual  for  schools  and 
earners. 

The  Eligible  Student  Driver 

Under  the  proposed  plan,  a  student 
would  be  required  to  meet  Tninimiim 
DOT,  State,  Federal  and/or  local  laws 
and  regulations  related  to  physical 
requirements  for  truck  drivers  without 
any  exemption  required  (except  age), 
pass  a  drug  screening  test  administered 
by  the  school,  possess  a  driving  record 
with  no  chargeable  crashes  (excluding 
minor  crashes  with  damage  only  to 
property),  have  no  DOT-reportable 
crashes,  no  serious  speeding  tickets  (i.e., 
15  miles  above  the  posted  limit),  and 
have  no  citations  or  convictions  in 
connection  with  crashes  or  traffic 
violations,  such  as,  reckless  driving  or 
driving  imder  the  infiuence  of  drugs  or 
alcohol.  Under  the  proposal,  if  a  student 
violates  any  one  of  the  eligibility 


requirements  in  any  phase  of  the  pilot 
program,  the  student  would  be  expelled 
from  the  program. 

In  the  proposal,  each  student  would 
be  reqiiired  to  be  a  high  school  graduate, 
hold  a  high  school  equivalency 
diploma,  or  be  determined  to  have  a 
demonstrated  "ability  to  benefit"  which 
requires  passage  of  a  standardized  test 
administered  by  the  United  States 
Department  of  Education.  A  carrier 
participating  in  a  pilot  program  would 
need  to  approve  a  student  driver's 
qualifications;  a  carrier  would  need  to 
make  a  conditional  offer  of  employment 
when  the  student  enters  the  program. 
Further,  the  potential  student  driver 
would  need  to  pass  a  screening  test, 
administered  by  a  third  party,  that 
would  inquire  into  a  potential  drivw 
candidate's  behavior,  aptitude,  strengths 
and  weaknesses,  and  job  expectations. 

The  Eligible  School 

Under  the  proposal,  an  eligible  school 
would  be  required  to  have  a  training 
course  certified  by  PTDI  or  an 
equivalent  course.  The  school  would  be 
required  to  have  sufficient  accreditation 
so  that  younger  drivers  are  eligible  for 
Federal  student  loans.  Schools  would 
need  to  seciue  certification  from  PTDI 
or  an  equivalent  certifying-body  for  a 
new  coiu^e  that  is  designed  especially 
for  this  pilot  program.  The  new  course 
would  incorporate  instruction  material 
that  teaches  life  skills,  over-the-road 
management,  financial  management, 
and  family  management,  as  well  as 
advanced  truck  driving  knowledge  and 
skills. 

Participants  also  would  receive 
instruction  in  the  U.S.  Department  of 
Transportation's  "No-Zone"  program, 
which  provides  information  on  die 
location  of  the  truck's  blind  spots,  the 
Federal  Motor  Carrier  Safety 
Regulations,  and  other  valuable 
information  about  how  to  share  the  road 
with  other  highway  users. 

Under  the  proposal,  the  course  would 
last  a  minimum  of  22  weeks  (or  460 
hours)  and  include  14  weeks  (or  280 
hoiu%)  of  classroom  instruction  as  well 
as  8  weeks  (or  160  hours)  of  instruction 
actually  in  the  truck.  The  student  would 
spend  at  least  88  hours  of  the  160  total 
hours  BTW,  with  an  additional  72  hoiu« 
spent  either  BTW  or  observing  the 
operation  of  the  truck  by  anotiber 
student  or  course  instructor.  Tuition  for 
the  school  portion  of  the  proposed  pilot 
program  could  range  from  $4,500- 
$10,000  per  student. 

The  Eligible  Carrier 

Under  the  proposal,  a  carrier 
(employer)  participating  in  the  pilot 
program  would  have  to  have  a 


"Satisfiactory"  U.S.  DOT  safety  rating 
and  a  crash  rate  below  the  industry 
average,  according  to  EKDT  statistics.  Its 
insurance  company  would  have  to  agree 
to  provide  coverage  for  younger  drivers 
on  a  selective  basis.  The  carrier  would 
have  to  agree  to  assure  trucks  operated 
by  the  younger  drivers  would  travel  no 
more  than  68  miles  per  hour  and 
participate  in  a  "1-800  How's  My 
Driving"  or  comparable  program  that 
allows  motorists  to  report  any  unsafe 
driving  behavior  to  the  company 
throu^  a  toll  free  number.  Fiuther,  the 
carrier  would  have  to  agree  not  to  allow 
younger  drivers  to  operate  CMVs  which 
would  require  any  type  of  commercial 
driver's  license  endorsement  (i.e., 
hazardous  materials,  double/triple 
trailers,  tank  vehicles,  passengers)  while 
in  the  program. 

Program  Monitoring 

The  proposed  pilot  program  would 
last  3  years  and  would  include  the 
following  monitoring  procedures  and 
elements  by  the  sponsor  TCA: 

1.  Finishing  Program.  A  driver 
finishing  program  is  a  course  of 
instruction  and  on-the-job  training 
offered  by  motor  carriers.  The  driver 
finishing  program  offered  by  participant 
carriers  in  the  pilot  program  would  have 
to  be  certified  by  PTTDI  (or  an  equivalent 
body)  and  include  at  least  8  weeks  (or 
460  hours)  of  training  with  a  carefully 
screened,  professional  driver-trainer.  Of 
the  460  hours,  288  would  be  BTW  hours 
with  a  trained  driver.  The  minimum 
number  of  hours  is  an  average  of  36 
hours  per  week  over  the  eight  weeks  of 
training  and  in  strict  compliance  with 
the  hours  of  service  requirement.  The 
additional  172  hours  could  be 
observational  or  driving  time.  The 
participant  carrier  woidd  pay  each 
student  an  agreed  upon  rate  during  the 
finishing  process. 

Under  tne  proposal,  a  driver-trainer 
would  be  required  to  be  at  least  25  years 
old,  have  at  least  one  year  of  experience 
as  a  licensed  commercial  driver,  and 
during  the  previous  12  months,  have  no 
chargeable/recordable  crashes,  have  no 
driver  out-of-service  violations  and  no 
convictions  for  any  violations  listed  in 
the  commercial  driver's  license 
regulations  (49  CFR  383.5  and  383.51). 
In  addition,  the  driver-trainer  would  be 
required  to  satisfy  all  State  regulatory 
requirements  and  any  additional 
requirements  under  the  carrier's  safefy 
policies  and  meet  all  Federal  or 
provincial  motor  carrier  safety 
regulations  or  other  Federal  or  State 
requirements  that  relate  to  the  operation 
of  a  commercial  motor  vehicle.  Finally, 
the  driver-trainer  would  be  required  to 
be  experienced  in  all  four  seasons  of 
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driver  operations;  to  have  completed  a 
3-day  program  on  coaching  and 
communication  skills;  and  to  have 
satisfied  company  management,  through 
examination  or  otherwise,  that  he  or  she 
is  qualified  to  be  a  driver  trainer  in  the 
pilot  program.  The  carrier  would  be 
required  to  have  a  mentoring  program 
that  would  assign  a  mentor  to  the 
younger  driver  bom  the  first  day  of 
employment  until  the  driver  tiuned  21. 
Mentors  would  receive  special  training; 
interaction  between  the  mentor  and  the 
younger  driver  would  occur  regidarly, 
and  mentors  would  be  required  to  be 
outside  the  direct  supervisory  and 
appraisal  loop  of  the  training.  The 
carrier  would  regularly  communicate 
with  the  school  regarding  the  student's 
progress  through  the  program. 

2.  Team  Operations.  After  completion 
of  the  finishing  program  and  after  the 
school  and  carrier  agree  that  a  student 
exhibits  the  necessary  and  desirable 
skills  and  judgment,  he  or  she  would 
transition  to  a  team  operation  for  a 
miniiniiTn  of  18  weeks  (or  720  hours  of 
BTW).  Under  the  proposal,  the  lead 
team  driver  would  have  the  following 
qualifications:  25  years  of  age  or  older; 
no  chargeable  (excluding  minor  damage 
to  property  only)  or  DOT-recordable 
crashes  in  the  previous  12  months;  no 
convictions  for  any  violations  listed  in 
conunercial  driver's  license  regulations 
(49  CFR  383.5  and  383.51)  in  the 
previous  12  months;  and  at  least  one 
year  of  experience  as  an  over-the-road 
driver  in  solo  operations.  During  the 
team-driving  phase  of  the  program,  the 
younger  driver  would  earn  a  salary  that 
will  be  above  the  minimiun  wage. 

3.  Solo  Ready.  Under  the  proposal, 
the  carrier  and  school  would  agree 
when  a  student,  who  is  at  least  19  years 
of  age,  is  eligible  to  drive  solo.  The 
carrier  would  monitor  the  driver's 
performance  and  provide  safety  training 
every  three  months  until  the  driver  was 
21  years  of  age.  During  the  solo  phase, 
students  participating  in  the  pilot 
program  could  change  driving  jobs,  but 
only  to  work  for  another  carrier 
participating  in  the  pilot  program.  If  a 
younger  driver  drops  out,  the  exemption 
issued  under  the  program  would  be 
revoked,  and  the  student  would  not  be 
eligible  to  drive  a  CMV  until  he  or  she 
reaches  the  age  of  21 . 

4.  Monitoring  and  Evaluation.  Under 
the  TCA  proposal,  each  carrier 
participating  in  the  program  would 
provide  monitoring  of  each  yoimger 
driver  from  the  day  the  driver  began 
team  driving  operations  until  the 
driver's  21st  birthday.  To  satisfy  the 
monitoring  requirements,  monitoring 
would,  at  a  minimum,  include:  face-to- 
face  meetings  with  the  younger  driver 


every  3  months;  monthly  reviews  of  the 
yoiuiger  driver's  hours-of-service  logs; 
regular  analysis  of  maintenance  records 
for  the  truck  operated  by  the  younger 
driver  and  immediate  temporary  or 
permanent  suspension  from  driving  in 
the  event  of  any  crashes,  moving 
violations,  or  out-of-service  violations. 

Carriers  would  follow  a  prescribed 
program  to  ensure,  on  a  continuing 
basis,  that  the  younger  driver  possessed 
and  exhibited  the  skills  and  judgment 
necessary  to  operate  a  conmiercial 
motor  vehicle  safely.  Participating 
carriers  would  be  required  to  pay 
specific  attention  to  hours-of-service 
compliance,  out-of-service  violations, 
crashes,  and  moving  violations.  TCA 
would  develop  and  enforce 
disqualification  criteria. 

TCA  proposes  that  a  yoimger  driver 
would  be  temporarily  removed  from  the 
pilot  program  if  he  or  she  received  any 
citation,  in  a  commercial  or  private 
vehicle,  for  speeding,  driving  under  the 
influence,  or  reckless  driving,  and 
permanently  removed  if  convicted.  Any 
at-feult  crash  on  public  roads  or 
highways  would  similarly  bar  a  younger 
driver  from  continued  participation  in 
the  pilot  program.  Any  other  violation 
or  demonstrated  instance  of  poor 
judgment  would  require  the  yoimger 
driver,  if  he  or  she  desires  to  remain  in 
the  program,  to  submit  to  carrier  or 
school-sponsored  counseling  to  evaluate 
the  driver's  attitude,  behavior, 
judgment,  and  understanding  of 
applicable  regulations. 

FMCSA  Evaluation  of  the  Proposal 

The  FMCSA  has  received  this 
proposal  submitted  in  accord  with  49 
CFR  381.410  and  is  interested  in  public 
comment  on  whether  such  a  pilot 
program  can  ensure  a  level  of  safety  that 
is  equal  to  or  greater  than  the  level  of 
safety  achieved  by  CMV  drivers  21  years 
of  age  or  older  who  are  not  otherwise 
subject  to  specialized  selection,  training, 
and  monitoring  beyond  that  otherwise 
required  by  the  CDL.  The  proposal 
includes  screening  and  selection, 
lengthy  training,  follow-up,  and 
monitoring  elements.  The  FMCSA  is 
interested  in  the  specific  make-up  of  the 
proposal  and  any  additional  procedures 
and  monitoring  elements  that  a 
commenter  believes  are  necessary.  For 
example,  should  FMCSA  also  require 
each  mentor  to  meet  with  his  or  her 
assigned  younger  driver  no  less  than 
once  each  month  and  for  each  younger 
driver  to  carry  a  telephone  number  of  a 
responsible  trainer  or  monitor  that  can 
be  used  by  enforcement  personnel  if  a 
driver  or  vehicle  is  placed  out-of- 
service. 


If  the  FMCSA  determines  to  go 
forward  with  a  pilot  program,  it  Mdll 
propose  for  public  conunent  its 
complete  proposed  pilot  program, 
including  a  monitoring  program  to 
oversee  continuous  compliance  to  meet 
the  requirements  of  the  TEA-21  and  our 
regulations. 

Questions  for  Comment 

The  FMCSA  is  soliciting  comments 
on  TCA's  proposed  pilot  program  to 
assist  FMCSA  in  making  a 
determination  on  whether  it  can 
proceed  with  a  complete  pilot  program 
that  will  meet  the  requirements  of  the 
TEA-21  and  FMCSA  regulations. 

1.  Does  TCA's  proposed  pilot  program 
meet  the  standards  for  pilot  programs 
outlined  in  the  TEA-21  and  FMCSA 
regulations  (49  CFR  part  381  subparts  D, 
E  and  F)? 

2.  What  factors  should  FMCSA 
consider  when  evaluating  TCA's 
proposed  pilot  program? 

3.  What  methodology  should  the 
FMCSA  use  in  determining  the 
appropriateness  of  curriculum,  criteria 
for  selection  of  carriers,  schools,  and 
drivers? 

4.  Could  TCA's  proposal  achieve  a 
level  of  safety  that  is  equivalent  to,  or 
greater  than,  the  level  of  safety  that 
would  be  achieved  by  complying  with 
the  FMCSRs? 

5.  Will  subjecting  younger  drivers  to 
more  rigorous  training  and  a  finishing 
program  achieve  a  level  of  safety 
equivalent  to  drivers  21  years  old  or 
older  who  do  not  have  to  undergo  such 
a  program? 

6.  At  what  point  could  the  FMCSA 
issue  an  exemption  to  a  yoimger  driver 
participating  in  the  training  program? 

Commenters  are  not  limited  to 
responding  to  the  above  questions. 
Commenters  may  submit  any  facts  or 
views  consistent  with  the  intent  of  this 
notice.  Commenters  should  not  submit 
other  curricula  proposals  or  other 
proposals  to  initiate  pilot  programs  as 
part  of  a  comment. 

Issued  on:  February  12,  2001. 
Julie  Anna  Cirillo, 

Assistant  Administrator  and  Chief  Safety 
Officer. 

IFR  Doc.  01-4098  Filed  2-1&-01;  8:45  am) 
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ACTION:  Notice  of  Voluntary  Intermodal 
Sealift  Agreement  (VISA). 

SUMMARY:  The  Maritime  Administration 
(MARAD)  announces  the  extension  of 
the  Voluntary  Intermodal  Sealift 
Agreement  (VISA)  for  another  two-year 
period  until  February  13,  2003, 
pursuant  to  provision  of  the  Defense 
I'roduction  Act  of  1950,  as  amended. 
The  purpose  of  the  VISA  is  to  make 
intermodal  shipping  services/systems, 
including  ships,  ships'  space, 
intermodal  equipment  and  related 
management  services,  available  to  the 
Department  of  Defense  as  required  to 
support  the  emergency  deployment  and 
sustainment  of  U.S.  military  forces.  This 
is  to  be  accomplished  through 
cooperation  among  the  maritime 
industry,  the  Department  of 
Transportation  and  the  Department  of 
Defense. 

FOR  FURTHER  INFORMATION  CONTACT: 

Frances  Olsen,  Chief,  Division  of  Sealift 
Programs,  Office  of  Sealift  Support, 
Room  7307,  Maritime  Administration, 
400  Seventh  Street  SW.,  Washington, 
DC  20590,  (202)  366-2323,  Fax  (202) 
493-2180. 

SUPPLEMENTARY  INFORMATION:  Section 
708  of  the  Defense  Production  Act  of 
1950  (50  U.S.C.  App.  2158),  as 
implemented  by  regulations  of  the 
Federal  Emergency  Management  Agency 
(44  CFR  part  332),  "Voluntary 
agreements  for  preparedness  programs 
and  expansion  of  production  capacity 
and  supply",  authorizes  the  President, 
upon  a  finding  that  conditions  exist 
which  may  pose  a  direct  threat  to  the 
national  defense  or  its  preparedness 
programs,  "*  *  *  to  consult  with 
representatives  of  industry,  business, 
financing,  agriculture,  labor  and  other 
interests  *  *  *"  in  order  to  provide  the 
making  of  such  voluntary  agreements.  It 
further  authorizes  the  President  to 
delegate  that  authority  to  individuals 
who  are  appointed  by  and  with  the 
advice  and  consent  of  the  Senate,  upon 
the  condition  that  such  individuals 
obtain  the  prior  approval  of  the 
Attorney  General  after  the  Attorney 
General's  consultation  with  the  Federal 
Trade  Commission.  Section  501  of 
Executive  Order  12919,  as  amended, 
delegated  this  authority  of  the  President 
to  the  Secretary  of  Transportation 
(Secretary),  among  others.  By  DOT 
Order  1900.8,  the  Secretary  delegated  to 
the  Maritime  Administrator  the 
authority  under  which  the  VISA  is 
sponsored.  Through  advance 
arrangements  in  joint  planning,  it  is 
intended  that  participants  in  VISA  will 
provide  capacity  to  support  a  significant 
portion  of  surge  and  sustainment 


requirements  in  the  deployment  of  U.S. 
military  forces  during  war  or  other 
national  emergency. 

The  text  of  3ie  VISA  was  first 
published  in  the  Federal  Register  on 
February  13, 1997,  to  be  effective  for  a 
two-year  term  until  February  13, 1999. 
Notice  of  a  two-year  extension  until 
February  13,  2001,  was  published  in  the 
Federal  Register  on  February  18, 1999. 
The  text  of  the  VISA  herein  is  identical 
to  the  text  previously  published  in  the 
Federal  Register. 

The  text  published  herein  will  now  be 
implemented.  Copies  will  be  made 
available  to  the  public  upon  request. 

Text  of  the  Voluntary  Intermodal 
Sealift  Agreement: 

Voluntary  Intermodal  Sealift 
Agreement  (VISA) 

9  December  1996 
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"CFR"— Code  of  Federal  Regulations 
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"DoD" — Department  of  E>efanse 
"DOJ" — Department  of  Justice 
"DOT" — Department  of  Transportation 
"DPA" — Defense  Production  Act 
"EUSC"— Effective  United  States 

Control 
"FAR" — Federal  Acquisition 

RegiUations 
"FEMA" — Federal  Emergency 

Management  Agency 
"FTC" — Federal  Trade  Commission 
"JCS"— Joint  Chiefs  of  Staff 
"JPAG" — ^Joint  Planning  Advisory 

Group 
"MARAD" — Maritime  Administration, 

DOT 
"MSP" — Maritime  Security  Program 
"MSC"— Military  Sealift  Command 
"MTMC"— Military  Transportation 

Management  Command 
"NCA" — National  Command 

Authorities 
"NDRF"— National  Defense  Reserve 

Fleet  maintained  by  MARAD 
"ODS"— Operating  Differential  Subsidy 
"RRF"— Ready  Reserve  Force 

component  of  the  NDRF 
"SecDef ' — Secretary  of  Defense 
"SecTrans" — Secretary  of 

Transportation 
"USCINCTRANS"— Commander  in 

Chief,  United  States  Transportation 

Command 
"USTRANSCOM"— United  States 

Transportation  Command  (including 

its  sealift  transportation  component. 

Military  Sealift  Command) 
"VISA"— Voluntary  Intermodal  Sealift 

Agreement 
"VSA" — Vessel  Sharing  Agreement 

Definitions 

For  purposes  of  this  agreement,  the 
following  definitions  apply: 

Administrator — Maritime 
Administrator. 

Agreement — Agreement  (proper  noun) 
refers  to  the  Voluntary  Intermodal 
Sealift  Agreement  (VISA). 

Attorney  General — Attorney  General 
of  the  United  States. 

Broker — A  person  who  arranges  for 
transportation  of  cargo  for  a  fee. 

Carrier  Coordination  Agreement 
(CCA) — An  agreement  between  two  or 
more  Participants  or  between 
Participant  and  non-Participant  carriers 
to  coordinate  their  services  in  a 
Contingency,  including  agreements  to: 
(i)  charter  vessels  or  portions  of  the 
cargo-carrying  capacity  of  vessels;  (ii) 
share  cargo  handling  equipment, 
chassis,  containers  and  ancillary 
transportation  equipment;  (iii)  share 
wharves,  warehouse,  marshaling  yards 
and  other  marine  terminal  facilities;  and 
(iv)  coordinate  the  movement  of  vessels. 
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Chairman — FTC — Chairman  of  the 
Federal  Trade  Commission  (FTC). 

Charter — Any  agreement  or 
commitment  by  which  the  possession  or 
services  of  a  vessel  are  secured  for  a 
period  of  time,  or  for  one  or  more 
voyages,  whether  or  not  a  demise  of  the 
vessel. 

Commercial — Transportation  service 
provided  for  profit  by  privately  owned 
(not  government  owned)  vessels  to  a 
private  or  government  shipper.  The  type 
of  service  may  be  either  common  carrier 
or  contract  carriage. 

Contingency — Includes,  but  is  not 
limited  to  a  "contingency  operation"  as 
defined  at  10  App.  U.S.C.  101(a)(13), 
and  a  JCS-directed,  NCA-approved 
action  undertaken  with  military  forces 
in  response  to:  (i)  natiual  disasters;  (ii) 
terrorists  or  subversive  activities;  or  (iii) 
required  military  operations,  whether  or 
not  there  is  a  declaration  of  war  or 
national  emergency. 

Contingency  contracts — DoD  contracts 
in  which  Participants  implement 
advance  commitments  of  capacity  and 
services  to  be  provided  in  the  event  of 
a  Contingency. 

Contract  carrier — ^A  for-hire  carrier 
who  does  not  hold  out  regular  service  to 
the  general  public,  but  instead  contracts, 
for  agreed  compensation,  with  a 
particular  shipper  for  the  carriage  of 
cargo  in  all  or  a  particular  part  of  a  ship 
for  a  specified  period  of  time  or  on  a 
specified  voyage  or  voyages. 

Controlling  interest — More  than  a  50- 
percent  interest  by  stock  ownership. 

Director — FEMA — Director  of  Federal 
Emergency  Management  Agency 
(FEMA). 

Effective  U.S.  Control  (EUSC)— U.S. 
citizen-owned  ships  which  are 
registered  in  certain  open  registry 
countries  and  which  the  United  States 
can  rely  upon  for  defense  in  national 
security  emergencies.  The  term  has  no 
legal  or  other  formal  significance.  U.S. 
citizen-owned  ships  registered  in 
Liberia,  Panama,  Honduras,  the 
Bahamas  and  the  Republic  of  the 
Marshall  Islands  are  considered  under 
effective  U.S.  control.  EUSC  registries 
are  recognized  by  the  Maritime 
Administration  after  consultation  with 
the  Department  of  Defense.  (MARAD 
OPLAN  001  A,  17  July  1990) 

Em-ollment  Contract — The  dociunent, 
executed  and  signed  by  MSC,  and  the 
individual  ourier  enrolling  that  carrier 
into  VISA  Stage  HI. 

Foreign  flag  vessel — A  vessel 
registered  or  documented  under  the  law 
of  a  country  other  than  the  United  States 
of  America. 

Intermodal  equipment — Containers 
(including  specialized  equipment), 
chassis,  trailers,  tractors,  cranes  and 


other  material  handling  equipment,  as 
well  as  other  ancillary  items. 

Liner — Type  of  service  offered  on  a 
definite,  advertised  schedule  and  giving 
relatively  frequent  sailings  at  regular 
intervals  between  specific  ports  or 
ranges. 

Lmer  throughput  capacity — The 
system/intermodal  capacity  available 
and  committed,  used  or  unused, 
depending  on  the  system  cycle  time 
necessary  to  move  the  designated 
capacity  through  to  destination.  Liner 
throughput  capacity  shall  be  calculated 
as:  static  capacity  (outbound  from 
CONUS)  X  voyage  frequency  X.5. 

Management  services — Management 
expertise  and  experience,  intermodal 
terminal  management,  information 
resources,  and  control  and  tracking 
systems. 

Ocean  Common  carrier — An  entity 
holding  itself  out  to  the  general  public 
to  provide  transportation  by  water  of 
passengers  or  cargo  for  compensation; 
which  assumes  responsibility  for 
transportation  from  port  or  point  of 
receipt  to  port  or  point  of  destination; 
and  which  operates  and  utilizes  a  vessel 
operating  on  the  high  seas  for  all  or  part 
of  that  transportation.  (As  defined  in  46 
App.  U.S.C.  1702.  801,  and  842 
regarding  international,  interstate,  and 
intercoastal  commerce  respectively.) 

Operator — An  ocean  common  carrier 
or  contract  carrier  that  owns  or  controls 
or  manages  vessels  by  which  ocean 
transportation  is  provided. 

Organic  sealift — Ships  considered  to 
be  under  government  control  or  long- 
term  charter — Fast  Sealift  Ships,  Ready 
Reserve  Force  and  commercial  ships 
under  long-term  charter  to  DoD. 

Participant — A  signatory  party  to 
VISA,  and  otherwise  as  defined  within 
Section  VI  of  this  dociunent. 

Person — Includes  individuals  and 
corporations,  partnerships,  and 
associations  existing  under  or 
authorized  by  the  laws  of  the  United 
States  or  any  state,  territory,  district,  or 
possession  thereof,  or  of  a  foreign 
country. 

SecTrans — Secretary  of 
Transportation. 

Service  contract — A  contract  between 
a  shipper  (or  a  shipper's  association) 
and  an  ocean  common  carrier  (or 
conference)  in  which  the  shipper  makes 
a  commitment  to  provide  a  certain 
minimum  quantity  of  cargo  or  freight 
revenue  over  a  fixed  time  period,  and 
the  ocean  common  carrier  or  conference 
conunits  to  a  certain  rate  or  rate 
schedule,  as  well  as  a  defined  service 
level  (such  as  assiued  space,  transit 
time,  port  rotation,  or  similar  service 
features),  as  defined  in  the  Shipping  Act 
of  1984.  The  contract  may  also  specify 


provision^  in  the  event  of 
nonperformance  on  the  part  of  either 
party. 

Standby  period — The  interval 
between  the  effective  date  of  a 
Participant's  acceptance  into  the 
Agreement  and  the  activation  of  any 
stage,  and  the  periods  between 
deactivation  of  all  stages  and  any  later 
activation  of  any  stage. 

U.S.  Flag  Vessel — A  vessel  registered 
or  dociunented  under  the  laws  of  the 
United  States  of  America. 

USTRANSCOM— The  United  States 
Transportation  Command  and  its 
component  commands  (AMC,  MSC  and 
MTMC). 

Vessel  Sharing  Agreement  (VSA) 
Capacity — Space  chartered  to  a 
Participant  for  carriage  of  cargo,  under 
its  commercial  contracts,  service 
contracts  or  in  common  ceuxiage,  aboard 
vessels  shared  with  another  carrier  or 
carriers  pursuant  to  a  commercial  vessel 
sharing  agreement  under  which  the 
carriers  may  compete  with  each  other 
for  the  carriage  of  cargo.  In  U.S.  foreign 
trades  the  agreement  is  filed  with  the 
Federal  Maritime  Commission  (FMC)  in 
conformity  with  the  Shipping  Act  of 
1984  and  implementing  regulations. 

Volunteers — Any  vessel  owner/ 
operator  who  is  an  ocean  carrier  and 
who  offers  to  make  capacity,  resources 
or  systems  available  to  support 
contingency  requirements. 

Preface 

The  Administrator,  pursuant  to  the 
authority  contained  in  section  708  of  the 
Defense  Production  Act  of  1950,  as 
amended  (50  App.  U.S.C.  2158)(Section 
708)(DPA),  in  cooperation  with  the 
Department  of  Defense  (DoD),  has 
developed  this  Agreement  [hereafter 
called  the  Volimtary  Intermodal  Sealift 
Agreement  (VISA))  to  provide  DoD  the 
commercial  sealift  and  intermodal 
shipping  services/systems  necessary  to 
meet  national  defense  Contingency 
requirements. 

uSTRANSCOM  prociu^s  commercial 
shipping  capacity  to  meet  requirements 
for  ships  and  intermodal  shipping 
services/systems  through  arrangements 
with  common  carriers,  with  contract 
carriers  and  by  charter.  DoD  (through 
USTRANSCOM)  and  Department  of 
Transportation  (DOT)  (through  MARAD) 
maintain  and  operate  a  fleet  of  ships 
owned  by  or  under  charter  to  the 
Federal  Government  to  meet  the  logistic 
needs  of  the  military  services  which 
cannot  be  met  by  existing  commercial 
'  service.  Ships  of  the  Ready  Reserve 
Force  (RRF)  are  selectively  activated  for 
peacetime  military  tests  and  exercises, 
and  to  satisfy  military  operational 
requirements  which  caiuot  be  met  by 
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commercial  shipping  in  time  of  war, 
national  emergency,  or  military 
Contingency.  Foreign-flag  shipping  is 
used  in  accordance  with  applicable 
laws,  regiilations  and  policies. 

The  objective  of  VISA  is  to  provide 
DoD  a  coordinated,  seamless  transition 
from  peacetime  to  wartime  for  the 
acquisition  of  commercial  sealift  and 
intermodal  capabiUty  to  augment  DoD's 
organic  sealift  capabilities.  This 
Agreement  establishes  the  terms, 
conditions  and  general  procedures  by 
which  persons  or  parties  may  become 
VISA  Participants.  Through  advance 
joint  planning  among  USTRANSCOM, 
MARAD  and  the  Participants, 
Participants  may  provide  predetermined 
capacity  in  designated  stages  to  support 
DoD  Contingency  requirements. 

VISA  is  designed  to  create  close 
working  relationships  among  MARAD, 
USTRANSCOM  and  Participants 
through  which  Contingency  needs  and 
the  needs  of  the  civil  economy  can  be 
met  by  cooperative  action.  During 
Contingencies,  Participants  are  afforded 
maximum  flexibility  to  adjust 
commercial  operations  by  Carrier 
Coordination  Agreements  (CCA),  in 
accordance  with  applicable  law. 

Participants  will  be  afforded  the  first 
opportunity  to  meet  DoD  peacetime  and 
Contingency  sealift  requirements  within 
applicable  law  and  regulations,  to  the 
extent  that  operational  requirements  are 
met.  In  the  event  VISA  Participants  are 
unable  to  fully  meet  Contingency 
requirements,  the  shipping  capacity 
made  available  under  VISA  may  be 
supplemented  by  ships/capacity  from 
non-Participants  in  accordance  with 
applicable  law  and  by  ships 
requisitioned  imder  section  902  of  the 
Merchant  Marine  Act,  1936  (as 
amended)  (46  App.  U.S.C.  1242).  In 
addition,  containers  and  chassis  made 
available  imder  VISA  may  be 
supplemented  by  services  and 
equipment  acquired  by  USTRANSCOM 
or  accessed  by  the  Administrator 
through  the  provisions  of  46  CFR  Part 
340. 

The  Secretary  of  Defense  (SecDef)  has 
approved  VISA  as  a  sealift  readiness 
program  for  the  purpose  of  section  909 
of  the  Merchant  Marine  Act,  1936,  as 
amended  (46  App.  U.S.C.  1248). 

Voluntary  Intermodal  Sealift 
Agreement 

/.  Purpose 

A.  The  Administrator  has  made  a 
determination,  in  accordance  with 
section  708(c)(1)  of  the  Defense 
Production  Act  (DPA)  of  1950,  that 
conditions  exist  which  may  pose  a 
direct  threat  to  the  national  defense  of 


the  United  States  or  its  preparedness 
programs  and,  under  the  provisions  of 
Section  708,  has  certified  to  the 
Attorney  General  that  a  standby 
agreement  for  utilization  of  intermodal 
shipping  services/systems  is  necessary 
for  the  national  defense.  The  Attorney 
General,  in  consultation  with  the 
Chairman  of  the  Federal  Trade 
Commission,  has  issued  a  finding  that 
dry  cargo  shipping  capacity  to  meet 
national  defense  requirements  cannot  be 
provided  by  the  industry  through  a 
voluntary  agreement  having  less 
anticompetitive  effects  or  without  a 
volimtary  agreement. 

B.  The  purpose  of  VISA  is  to  provide 
a  responsive  transition  from  peace  to 
Contingency  operations  through  pre- 
coordinated  agreements  for  sealift 
capacity  to  support  DoD  Contingency 
requirements.  VISA  establishes 
procedures  for  the  conunitment  of 
intermodal  shipping  services/systems  to 
satisfy  such  requirements.  VISA  will 
change  from  standby  to  active  status 
upon  activation  by  appropriate 
authority  of  any  of  the  Stages,  as 
described  in  S^rtion  V. 

C.  It  is  intended  that  VISA  promote 
and  facilitate  DoD's  use  of  existing 
commercial  transportation  resources 
and  integrated  intermodal 
transportation  systems,  in  a  manner 
which  minimizes  disruption  to 
conunercial  operations,  whenever 
possible. 

D.  Participants'  capacity  which  may 
be  conunitted  pursuant  to  this 
Agreement  may  include  all  intermodal 
shipping  services/systems  and  all  ship 
types,  including  container,  partial 
container,  container/bulk,  container/ 
roll-on/roll-off,  roll-on/roll-off  (of  all 
varieties),  breakbulk  ships,  tug  and 
barge  combinations,  and  barge  carrier 
(LASH,  SeaBee). 

n.  Authorities 

A.  MARAD 

1.  Sections  101  and  708  of  the  DPA, 
as  amended  (50  App.  U.S.C.  2158); 
Executive  Order  12919,  59  FR  29525, 
Jime  7,  1994;  Executive  Order  12148,  3 
CFR  1979  Comp.,  p.  412,  as  amended; 
44  CFR  part  332;  DOT  Order  1900.8;  46 
CFR  part  340. 

2.  Section  501  of  Executive  Order 
12919,  as  amended,  delegated  the 
authority  of  the  President  imder  section 
708  to  SecTrans.  among  others.  By  DOT 
Order  1900.8,  SecTrans  delegated  to  the 
Administrator  the  authority  under 
which  VISA  is  sponsored. 

B.  USTRANSCOM 

1.  Section  113  and  Chapter  6  of  Title 
10  of  the  United  States  Code. 


2.  DoD  Directive  5158.4  designating 
USCINCTRANS  to  provide  air,  land, 
and  sea  transportation  for  the  DoD. 

in.  General 

A.  Concept 

1 .  VISA  provides  for  the  staged,  time- 
phased  availability  of  Participants' 
shipping  services/systems  to  meet  NCA- 
directed  DoD  Contingency  requirements 
in  the  most  demanding  defense  oriented 
sealift  emergencies  and  for  less 
demanding  defense  oriented  situations 
through  prenegotiated  Contingency 
contracts  between  the  government  and 
Participants  (see  Figure  1).  Such 
arrangements  will  be  jointly  planned 
with  MARAD.  USTRANSCOM,  and 
Participants  in  peacetime  to  allow 
effective,  and  efficient  and  best  valued 
use  of  commercial  sealift  capacity, 
provide  DoD  assured  Contingency 
access,  and  minimize  commercial 
disruption,  whenever  possible. 

a.  Stages  I  and  II  provide  for 
prei^otiated  contracts  between  the 
DoD  and  Participants  to  provide  sealift 
capacity  against  all  projected  DoD 
Contingency  requirements.  These 
agreements  will  be  executed  in 
accordance  with  approved  DoD 
contracting  methodologies. 

b.  Stage  III  will  provide  for  additional 
capacity  to  the  DoD  when  Stages  I  and 
n  commitments  or  volunteered  capacity 
are  insufficient  to  meet  Contingency 
requirements,  and  adequate  shipping 
services  from  non-Participants  are  not 
available  through  established  DoD 
contracting  practices  or  U.S. 
Government  treaty  agreements. 

2.  Activation  will  be  in  accordance 
with  procedures  outlined  in  Section  V 
of  this  Agreement. 

3.  Following  is  the  prioritized-order 
for  utilization  of  commercial  sealift 
capacity  to  meet  DoD  peacetime  and 
Contingency  requirements: 

a.  U.S.  Flag  vessel  capacity  operated 
by  a  Participant  and  U.S.  Flag  Vessel 
Sharing  Agreement  (VSA)  capacity  of  a 
Participant. 

b.  U.S.  Flag  vessel  capacity  operated 
by  a  non-Participant. 

c.  Combination  U.S./foreign  flag 
vessel  capacity  operated  by  a  Participant 
and  combination  U.S./foreign  flag  VSA 
capacity  of  a  Participant. 

d.  Combination  U.S./foreign  flag 
vessel  capacity  operated  by  a  non- 
Participant. 

e.  U.S.  owned  or  operated  foreign  flag 
vessel  capacity  and  VSA  capacity  of  a 
Participant. 

f.  U.S.  owned  or  operated  foreign  flag 
vessel  capacity  and  VSA  capacity  of  a 
non-Participant. 

g.  Foreign-owned  or  operated  foreign 
flag  vessel  capacity  of  a  non-Participant. 
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4.  Under  Section  Vl.F.  of  this 
Agreement,  Participants  may  implement 
CCAs  to  fulfill  their  contractual 
commitments  to  meet  VISA 
requirements. 

B.  Responsibilities 

1.  The  SecDef,  through 
USTRANSCOM,  shall: 

a.  Define  time-phased  requirements 
for  Contingency  sealift  capacity  and 
resources  required  in  Stages  I,  II  and  III 
to  augment  DoD  sealift  resources. 

b.  Keep  MARAD  and  Participants 
apprised  of  Contingency  sealift  capacity 
required  and  resources  committed  to 
Stages  I  and  II. 

c.  Obtain  Contingency  sealift  capacity 
through  the  implementation  of  specific 
prenegotiated  DoD  Contingency 
contracts  with  Participants. 

d.  Notify  the  Administrator  upon 
activation  of  any  stage  of  VISA. 

.  e.  Co-chair  (with  MARAD)  the  Joint 
Planning  Advisory  Group  (JPAG). 

f.  Establish  procedures,  in  accordance 
with  applicable  law  and  regulation, 
providing  Participants  with  necessary 
determinations  for  use  of  foreign  flag 
vessels  to  replace  an  equivalent  U.S. 
Flag  capacity  to  transport  a  Participant's 
normal  peacetime  DoD  cargo,  when 
Participant's  U.S.  Flag  assets  are 
removed  from  regular  service  to  meet 
VISA  Contingency  requirements. 

g.  Provide  a  reasonable  time  to  permit 
an  orderly  retiun  of  a  Participant's 
vesseUs]  to  its  regtilar  schediile  and 
termination  of  its  foreign  flag  capacity 
arrangements  as  determined  through 
coordination  between  DoD  and  the 
Participants. 

h.  Review  and  endorse  Participants' 
requests  to  MARAD  for  use  of  foreign 
flag  replacement  capacity  for  non-DoD 
government  cargo,  when  U.S.  Flag 
capacity  is  required  to  meet 
Contingency  requirements. 

2.  The  SecTrans,  through  MARAD, 
shaU: 

a.  Review  the  amount  of  sealift 
resources  committed  in  DoD  contracts  to 
Stages  I  and  n  and  notify 
USTRANSCOM  if  a  particular  level  of 
VISA  commitment  will  have  serious 
adverse  impact  on  the  commercial 
sealift  industry's  abiUty  to  provide 
essential  services.  MARAD's  analysis 
shall  be  based  on  the  consideration  that 
all  VISA  Stage  I  and  n  capacity 
committed  will  be  activated.  "This 
notification  will  occur  on  an  annual 
basis  upon  USCINCTRANS'  acceptance 
of  VISA  conunitments  from  the 
Participants.  If  so  advised  by  MARAD, 
USTRANSCOM  will  adjust  the  size  of 
the  stages  or  provide  MARAD  with 
justification  for  maintaining  the  size  of 
those  stages.  USTRANSCOM  and 


MARAD  will  coordinate  to  ensure  that 
the  Eimount  of  sealift  assets  committed 
to  Stages  I  and  n  will  not  have  an 
adverse,  national  economic  impact. 

b.  Coordinate  with  DOJ  for  the 
expedited  approval  of  CCAs. 

c.  Upon  request  by  USCINCTRANS 
and  approval  by  SecDef  to  activate  Stage 
m,  allocate  sealift  capacity  and 
intermodal  assets  to  meet  DoD 
Contingency  requirements.  DoD  shall 
have  priority  consideration  in  any 
allocation  situation. 

d.  Establish  procedures,  pursuant  to 
section  653(d)  of  the  Maritime  Security 
Act  (MSA),  for  determinations  regarding 
the  equivalency  and  duration  of  the  use 
of  foreign  flag  vessels  to  replace  U.S. 
Flag  vessel  capacity  to  transport  the 
cargo  of  a  Participant  which  has  entered 
into  an  operating  agreement  under 
section  652  of  the  MSA  and  whose  U.S. 
Flag  vessel  capacity  has  been  removed 
from  regular  service  to  meet  VISA 
contingency  requirements.  Such  foreign 
flag  vessels  shall  be  eligible  to  transport 
cargo  subject  to  the  Cargo  Preference 
Act  of  1904  (10  U.S.C.  2631).  P.R.  17  (46 
App.  U.S.C.  1241-1),  and  Pub.  L.  664 
(46  App.  U.S.C.  1241(b)).  However,  any 
procediu«s  regarding  the  use  of  such 
foreign  flag  vessels  to  transport  cargo 
subject  to  the  Cargo  Preference  Act  of 
1904  must  have  the  concurrence  of 
USTRANSCOM  before  it  becomes 
6n<Bctiv6 

e.  Co-chair  (with  USTRANSCOM)  the 
JPAG. 

f.  Seek  necessary  Jones  Act  waivers  as 
required.  To  the  extent  feasible, 
participants  with  Jones  Act  vessels  or 
vessel  capacity  will  use  CCAs  or  other 
arrangements  to  protect  their  ability  to 
maintain  services  for  their  commercial 
customers  and  to  fulfill  their 
commercial  peacetime  commitments 
with  U.S.  Flag  vessels.  In  situations 
where  the  activation  of  this  Agreement 
deprives  a  Participant  of  all  or  a  portion 
of  its  Jones  Act  vessels  or  vessel 
capacity  and,  at  the  same  time,  creates 

a  general  shortage  of  Jones  Act  vessel(s) 
or  vessel  capacity  on  the  market,  the 
Administrator  may  request  that  the 
Secretary  of  the  Treasury  grant  a 
temporary  waiver  of  the  provisions  of 
the  Jones  Act  to  permit  a  Participant  to 
charter  or  otherwise  utilize  non-Jones 
Act  vessel(s)  or  vessel  capacity,  with 
priority  consideration  recommended  for 
U.S.  crewed  vessel(s)  or  vessel  capacity. 
The  vesseUs)  or  vessel  capacity  for 
which  such  waivers  are  requested  will 
be  approximately  equal  to  the  Jones  Act 
vessel(s)  or  vessel  capacity  chartered  or 
under  contract  to  the  DoD,  and  any 
waiver  that  may  be  granted  will  be 
effective  for  the  period  that  the  Jones 
Act  vessel(s)  or  vessel  capacity  is  on 


charter  or  under  contract  to  the  DoD 
plus  a  reasonable  time  for  termination  of 
the  replacement  charters  as  determined 
by  the  Administrator. 

C.  Termination  of  Charters,  Leases  and 
Other  Contractual  Arrangements 

1.  USTRANSCOM  will  notify  the 
Administrator  as  soon  as  possible  of  the 
prospective  termination  of  charters, 
leases,  management  service  contracts  or 
other  contractual  arrangements  made  by 
the  DoD  under  this  Agreement. 

2.  In  the  event  of  general 
requisitioning  of  ships  under  46  App. 
U.S.C.  1242,  the  Administrator  shall 
consider  commitments  made  with  the 
DoD  under  this  Agreement. 

D.  Modification/ Amendment  of  This 
Agreement 

1.  The  Attorney  General  may  modify 
this  Agreement,  in  writing,  after 
consultation  with  the  Chairman-FTC, 
SecTrans,  through  his  representative 
MARAD,  and  SecDef,  through  his 
representative  USCINCTRANS. 
Although  Participants  may  withdraw 
from  this  Agreement  pursuant  to  section 
VI.D,  they  remain  subject  to  VISA  as 
amended  or  modified  imtil  such 
withdrawal. 

2.  The  Administrator,  USCINCTRANS 
and  Participants  may  modify  this 
Agreement  at  any  time  by  mutual 
agreement,  but  only  in  writing  with  the 
approval  of  the  Attorney  General  and 
the  Chairman-FTC. 

3.  Participants  may  propose 
amendments  to  this  Agreement  at  any 
time. 

E.  Administrative  Expenses 

Administrative  and  Out-of-pocket 
Expenses  Incurred  by  a  Participant  Shall 
Be  Borne  Solely  by  the  Participant 

F.  Record  Keeping 

1 .  MARAD  has  primary  responsibility 
for  maintaining  carrier  VISA  application 
records  in  connection  with  this 
Agreement.  Records  will  be  maintained 
in  accordance  with  MARAD 
Regulations.  Once  a  carrier  is  selected  as 
a  VISA  Participant,  a  copy  of  the  VISA 
application  form  will  be  forwarded  to 
USTRANSCOM. 

2.  In  accordance  with  44  CFR 
332.2(c),  MARAD  is  responsible  for  the 
making  and  record  maintenance  of  a  full 
and  verbatim  transcript  of  each  JPAG 
meeting.  MARAD  shall  send  this 
transcript,  and  any  voluntary  agreement 
resulting  from  the  meeting,  to  the 
Attorney  General,  the  Chairman-FTC. 
the  Director-FEMA,  any  other  party  or 
repository  required  by  law  and  to 
Peirticipants  upon  their  request. 
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3.  USTRANSCOM  shall  be  the  official 
custodian  of  records  related  to  the 
contracts  to  be  used  under  this 
Agreement,  to  include  specific 
information  on  enrollment  of  a 
Participant's  capacity  in  VISA. 

4.  In  accordance  with  44  CFR 
332.3(d),  a  Participant  shall  maintain  for 
five  (5)  years  all  minutes  of  meetings, 
transcripts,  records,  documents  and 
other  data,  including  any 
communications  with  oUier  Participants 
or  with  any  other  member  of  the 
industry  or  their  representatives,  related 
to  the  administration,  including 
planning  related  to  and  implementation 
of  Stage  activations  of  this  Agreement. 
Each  Participant  agrees  to  make  such 
records  available  to  the  Administrator, 
USCINCTRANS,  the  Attorney  General, 
and  the  Chairman-FTC  for  inspection 
and  copying  at  reasonable  times  and 
upon  reasonable  notice.  Any  record 
maintained  by  MARAD  or 
USTRANSCOM  pursuant  to  paragraphs 
1,  2,  or  3  of  this  subsection  shall  be 
available  for  public  inspection  and 
copying  imless  exempted  on  the 
grounds  specified  in  5  U.S.C.  552(b)  or 
identified  as  privileged  and  confidential 
information  in  accordance  with  section 
708(e). 

G.  MARAD  Reporting  Requirements 

MARAD  Shall  Report  to  the  Director- 
FEMA,  as  Required,  on  the  Status  and 
Use  of  This  Agreement 

IV.  Joint  Planning  Advisory  Group 

A.  The  JPAG  provides 
USTRANSCOM,  MARAD  and  VISA 
Participants  a  planning  forum  to: 

1.  Analyze  DoD  Contingency  sealift/ 
intermodal  service  and  resource 
requirements. 

2.  Identify  commercial  sealift  capacity 
that  may  be  used  to  meet  DoD 
requirements,  related  to  Contingencies 
and,  as  requested  by  USTRANSCOM, 
exercises  and  special  movements. 

3.  Develop  and  recommend  Concepts 
of  Operations  (COf-IOPS)  to  meet  DoD- 
approved  Contingency  requirements 
and,  as  requested  by  USTRANSCOM, 
exercises  and  special  movements. 

B.  The  JPAG  will  be  co-chaired  by 
MARAD  and  USTRANSCOM,  and  will 
convene  as  jointly  determined  by  the  co- 
chairs. 

C.  The  JPAG  will  consist  of 
designated  representatives  fit>m 
MARAD,  USTRANSCOM.  each 
Participant,  and  maritime  labor.  Other 
attendees  may  be  invited  at  the 
discretion  of  the  co-chairs  as  necessar)' 
to  meet  JPAG  requirements. 
Representatives  will  provide  technical 
advice  and  support  to  ensiue  maximum 
coordination,  efficiency  and 


effectiveness  in  the  use  of  Participants' 
resources.  All  Participants  will  be 
invited  to  all  open  JPAG  meetings.  For 
selected  JPAG  meetings,  attendance  may 
be  limited  to  designated  Participants  to 
meet  specific  operational  requirements. 

1.  The  co-chairs  may  establish 
working  groups  within  JPAG. 
Participants  may  be  assigned  to  working 
groups  as  necessary  to  develop  specific 
CONOPS. 

2.  Each  working  group  will  be  co- 
chaired  by  representatives  designated  by 
MARAD  and  USTRANSCOM. 

D.  The  JPAG  will  not  be  used  for 
contract  negotiations  and/or  contract 
discussions  between  carriers  and  the 
DoD;  such  negotiations  and/or 
discussions  will  be  in  accordance  with 
applicable  DoD  contracting  policies  and 
procedures. 

E.  The  JPAG  co-chairs  shall: 

1.  Notify  the  Attorney  General,  the 
Chairman-FTC,  Participants  and  the 
maritime  labor  representative  of  the 
time,  place  and  nature  of  each  JPAG 
meeting. 

2.  Provide  for  publication  in  the 
Federal  Register  of  a  notice  of  the  time, 
place  and  natiue  of  each  JPAG  meeting. 
If  the  meeting  is  open,  a  Federal 
Register  notice  will  be  published 
reasonably  in  advance  of  the  meeting.  If 
a  meeting  is  closed,  a  Federal  Register 
notice  will  be  published  within  ten  (10) 
days  after  the  meeting  and  will  include 
the  reasons  for  closing  the  meeting. 

3.  Establish  the  agenda  for  each  JPAG 
meeting  and  be  responsible  for 
adherence  to  the  agenda. 

4.  Provide  for  a  full  and  complete 
transcript  or  other  record  of  each 
meeting  and  provide  one  copy  each  of 
transcript  or  other  record  to  the 
Attorney  General,  the  Chairman-FTC, 
and  to  Participants,  upon  request. 

F.  Security  Measures — The  co-chairs 
will  develop  and  coordinate  appropriate 
security  measures  so  that  Contingency 
planning  information  can  be  shared 
with  Participants  to  enable  them  to  plan 
their  commitments 

V.  Activation  of  VISA  Contingency 
Provisions 

A.  General 

VISA  may  be  activated  at  the  request 
of  USCINCTRANS,  with  approval  of 
SecDef,  as  needed  to  support 
Contingency  operations.  Activating 
voluntary  commitments  of  capacity  to 
support  such  operations  will  be  in 
accordance  with  prenegotiated 
Contingency  contracts  between  DoD  and 
Participants. 


B.  Notification  of  Activation 

1.  USCINCTRANS  will  notify  the 
Administrator  of  the  activation  of  Stages 
I,  n,  and  m. 

2.  The  Administrator  shall  notify  the 
Attorney  General  and  the  Chairman-FTC 
when  it  has  been  determined  by  DoD 
that  activation  of  any  Stage  of  VISA  is 
necessary  to  meet  DoD  Contingency 
requirements. 

C.  Voluntary  Capacity 

1.  Throughout  the  activation  of  any 
Stages  of  this  Agreement,  DoD  may 
utilize  volimtary  commitment  of  sealift 
capacity  or  systems. 

2.  Requests  for  volimteer  capacity  will 
be  extended  simultaneously  to  both 
Participants  and  other  carriers.  First 
priority  for  utilization  will  be  given  to 
Participants  who  have  signed  Stage  I 
and/or  II  contracts  and  are  capable  of 
meeting  the  operational  requirements. 
Participants  providing  voluntary 
capacity  may  request  USTRANSCOM  to 
activate  their  prenegotiated  Contingency 
contracts;  to  the  maximum  extent 
possible,  USTRANSCOM.  where 
appropriate,  shall  support  such 
requests.  Volunteered  capacity  will  be 
credited  against  Participants'  staged 
commitments,  in  the  event  such  stages 
are  subsequently  activated. 

3.  In  the  event  Participants  are  imable 
to  fully  meet  Contingency  requirements, 
or  do  not  voluntarily  offer  to  provide  the 
required  capacity,  the  shipping  capacity 
made  available  under  VISA  may  be 
supplemented  by  ships/capacity  from 
non-Participants. 

4.  When  voluntary  capacity  does  not 
meet  DoD  Contingency  requirements. 
DoD  will  activate  the  VISA  stages  as 
necessary. 

D.  Stage  I 

1 .  Stage  I  will  be  activated  in  whole 
or  in  part  by  USCINCTRANS,  with 
approval  of  SecDef,  when  voluntary 
capacity  commitments  are  insufficient 
to  meet  DoD  Contingency  requirements. 
USCINCTRANS  will  notify  the 
Administrator  upon  activation. 

2.  USTRANSCOM  will  implement 
Stage  I  Contingency  contracts  as  needed 
to  meet  operational  requirements. 

E.  Stage  II  ' 

1.  Stage  n  will  be  activated,  in  whole 
or  in  part,  when  Contingency 
requirements  exceed  the  capability  of 
Stage  I  and/or  voluntarily  committed 
resources. 

2.  Stage  II  will  be  activated  by 
USCINCTRANS,  with  approval  of 
SecDef,  following  the  same  procediues 
discussed  in  paragraph  D  above. 
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F.  Stage  m 

1.  Stage  in  will  be  activated,  in  whole 
or  in  part,  when  Contingency 
requirements  exceed  the  capability  of 
Stages  I  and  II,  and  other  sbdpping 
services  are  not  available.  This  stage 
involves  DoD  use  of  capacity  and 
vessels  operated  by  Participants  which 
will  be  furnished  to  DoD  when  required 
in  accordance  with  this  Agreement.  The 
capacity  and  vessels  are  allocated  by 
MARAD  on  behalf  of  SecTrans  to 
HSCINCTRANS. 

2.  Stage  ni  will  be  activated  by 
USCINCTRANS  upon  approval  by 
SecDef.  Upon  activation,  DoD  SecDef 
will  request  SecTrans  to  allocate  sealift 
capacity  based  on  DoD  requirements,  in 
accordance  with  Title  1  of  DPA,  to  meet 
the  Contingency  requirement.  All 
Participants'  capacity  committed  to 
VISA  is  subject  to  use  during  Stage  m. 

3.  Upon  allocation  of  sealifl  assets  by 
SecTrans,  through  its  designated 
representative  MARAD,  USTRANSCOM 
will  negotiate  and  execute  Contingency 
contracts  with  Participants,  using  pre- 
approved  rate  methodologies  as 
established  jointly  by  SecTrans  and 
SecDef  in  fulfillment  of  section  653  of 
the  Maritime  Security  Act  of  1996.  Until 
execution  of  such  contract,  the 
Participant  agrees  that  the  assets  remain 
subject  to  the  provisions  of  section  902 
of  the  Merchant  Marine  Act  of  1936, 
Title  46  App.  U.S.C.  1242. 

4.  Simultaneously  with  activation  of 
Stage  ni,  the  DoD  Sealift  Readiness 
Program  (SRP)  will  be  activated  for 
those  carriers  still  under  obligation  to 
that  program. 

G.  Partial  Activation 

As  used  in  this  Section  V,  activation 
"in  part"  of  any  Stage  under  this 
Agreement  shall  mean  one  of  the 
following: 

1.  Activation  of  only  a  portion  of  the 
conmiitted  capacity  of  some,  but  not  all, 
of  the  Participants  in  any  Stage  that  is 
activated;  or 

2.  Activation  of  the  entire  committed 
capacity  of  some,  but  not  all,  of  the 
Participants  in  any  Stage  that  is 
activated;  or 

3.  Activation  of  oidy  a  portion  of  the 
entire  committed  capacity  of  all  of  the 
Participants  in  any  Stage  that  is 
activated. 

VI.  Terms  and  Conditions 

A.  Participation 

1.  Any  U.S.  Flag  vessel  operator 
organized  under  the  laws  of  a  State  of 
the  United  States,  or  the  District  of 
Columbia,  may  become  a  "Participant" 
in  this  Agreement  by  submitting  an 
executed  copy  of  the  form  referenced  in 


Section  Vn.  and  by  entering  into  a  VISA 
Enrollment  Contract  with  DoD  which 
establishes  a  legal  obligation  to  perform 
and  which  specifies  payment  or 
payment  methodology  for  all  services 
rendered. 

2.  The  term  "Participant"  includes  the 
entity  described  in  VI. A.  1  above,  and  all 
United  States  subsidiaries  and  affiliates 
of  the  entity  which  own,  operate, 
charter  or  lease  ships  and  intermodal 
equipment  in  the  regidar  course  of  their 
business  and  in  which  the  entity  holds 

a  controlling  interest. 

3.  Upon  request  of  the  entity 
executing  the  form  referenced  in  Section 
VII,  the  term  "Participant"  may  include 
the  controlled  non-domestic 
subsidiaries  and  affiliates  of  such  entity 
signing  this  Agreement,  provided  that 
the  Administrator,  in  coordination  with 
USCINCTRANS,  grants  specific 
approval  for  their  inclusion. 

4.  Any  entity  receiving  payments 
under  the  Maritime  Security  Program 
(MSP),  pursuant  to  the  Maritime 
Security  Act  of  1996  (MSA)  (P.L.  104- 
239),  shall  become  a  "Participant"  with 
respect  to  all  vessels  enrolled  in  MSP  at 
all  times  until  the  date  the  MSP 
operating  agreement  would  have 
terminated  according  to  its  original 
terms.  The  MSP  operator  shall  be 
enrolled  in  VISA  as  a  Stage  III 
Participant,  at  a  minimum.  Such 
participation  will  satisfy  the 
requirement  for  an  MSP  participant  to 
be  enrolled  in  an  emergency 
preparedness  program  approved  by 
SecDef  as  provided  in  section  653  of  the 
MSA. 

5.  A  Participant  shall  be  subject  only 
to  the  provisions  of  this  Agreement  and 
not  to  the  provisions  of  the  SRP. 

6.  MARAD  shall  publish  periodically 
in  the  Federal  Register  a  list  of 
Participants. 

B.  Agreement  of  Participant 

1 .  Each  Participant  agrees  to  provide 
commercial  sealift  and/or  intermodal 
shipping  services/systems  in  accordance 
with  DoD  Contingency  contracts. 
USTRANSCOM  will  review  and 
approve  each  Participant's  commitment 
to  ensure  it  meets  DoD  Contingency 
requirements.  A  Participant's  capacity 
commitment  to  Stages  I  and  II  v«ll  be 
one  of  the  considerations  in  determining 
the  level  of  DoD  peacetime  contracts 
awarded  with  the  exception  of  Jones  Act 
capacity  (as  discussed  in  paragraph  4 
below). 

2.  DoD  may  also  enter  into 
Contingency  contracts,  not  linked  to 
peacetime  contract  commitments,  with 
Participants,  as  required  to  meet  Stage  I 
and  n  requirements. 


3.  Commitment  of  Participants' 
resources  to  VISA  is  as  follows: 

a.  Stage  III:  A  carrier  desiring  to 
participate  in  DoD  peacetime  contracts/ 
traffic  must  commit  no  less  than  50%  of 
its  total  U.S.  Flag  capacity  into  Stage  III. 
Carriers  receiving  DOT  payments  imder 
the  MSP,  or  carriers  subject  to  section 
909  of  Merchant  Marine  Act  of  1936,  as 
amended,  that  are  not  enrolled  in  the 
SRP  will  have  vessels  receiving  such 
assistance  enrolled  in  Stage  m. 
Participants'  capacity  under  charter  to 
DoD  will  be  considered  "organic"  to 
DoD,  and  does  not  count  towards  the 
Participant's  Contingency  commitment 
during  the  period  of  the  charter. 
Participants  utilized  under  Stage  m 
activation  will  be  compensated  based 
upon  a  DoD  pre-approved  rate 
methodolo^. 

b.  Stages  1  and  11:  DoD  will  annually 
develop  and  publish  minimum 
commitment  requirements  for  Stages  I 
and  II.  Normally,  the  awarding  of  a  long- 
term  (i.e.,  one  year  or  longer)  DoD 
contract,  exclusive  of  charters,  will 
include  the  annual  predesignated 
minimum  conunitment  to  Stages  I  and/ 
or  n.  Participants  desiring  to  bid  on  DoD 
peacetime  contracts  will  be  required  to 
provide  commitment  levels  to  meet 
DoD-established  Stage  I  and/or  II 
minimums  on  an  annual  basis. 
Participants  may  gain  additional 
consideration  for  peacetime  contract 
cargo  allocation  awards  by  committing 
capacity  to  Stages  I  and  II  beyond  the 
specified  minimums.  If  the  Participant 
is  awarded  a  contract  reflecting  such  a 
commitment,  that  commitment  shall 
become  the  actual  amount  of  a 
Participant's  U.S.  Flag  capacity 
commitment  to  Stages  I  and  II.  A 
Participant's  Stage  III  U.S.  Flag  capacity 
conunitment  shall  represent  its  total 
minimum  VISA  commitment.  That 
Participant's  Stage  I  and  D  capacity 
commitments  as  well  as  any  volunteer 
capacity  contribution  by  Participant  are 
portions  of  Participant's  total  VISA 
commitment.  Participants  activated 
during  Stages  I  and  11  will  be 
compensated  in  accordance  with 
prenegotiated  Contingency  contracts. 

4.  Participants  exclusively  operating 
vessels  engaged  in  domestic  trades  will 
be  required  to  commit  50%  of  that 
capacity  to  Stage  III.  Such  Participants 
will  not  be  required  to  conunit  capacity 
to  Stages  I  and  II  as  a  consideration  of 
domestic  peacetime  traffic  and/or 
contract  award.  However,  such 
Participants  may  voluntarily  agree  to 
commit  capacity  to  Stages  I  and/or  II. 

5.  The  Participant  owning,  operating, 
or  controlling  an  activated  ship  or  ship 
capacity  will  provide  intermodal 
equipment  and  management  services 
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neieded  to  utilize  the  ship  and 
equipment  at  not  less  than  the 
Participant's  normal  efficiency,  in 
accordance  with  the  prenegotiated 
Contingency  contracts  implementing 
this  Agreement. 

C.  Effective  Date  and  Duration  of 
Participation 

1 .  Participation  in  this  Agreement  is 
effective  upon  execution  by  MARAD  of 
the  submitted  form  referenced  in 
Section  vn,  and  approval  by 
USTRANSCOM  by  execution  of  an 
Enrollment  Contract,  for  Stage  HI,  at  a 
minimum. 

2.  VISA  participation  remains  in 
effect  until  the  Participant  terminates 
the  Agreement  in  accordance  with 
paragraph  D  below,  or  termination  of 
the  Agreement  in  accordance  with  44 
CFR  332.4.  Notwithstanding  termination 
of  VISA  or  participation  in  VISA, 
obligations  pursuant  to  executed  DoD 
peacetime  contracts  shall  remain  in 
efiiBct  for  the  term  of  such  contracts  and 
are  subject  to  all  terms  and  conditions 
thereof. 

D.  Participant  Termination  of  VISA 

1.  Except  as  provided  in  paragraph  2 
below,  a  Participant  may  terminate  its 
participation  in  VISA  upon  written 
notice  to  the  Administrator.  Such 
tennination  shall  become  effective  30 
days  after  written  notice  is  received, 
unless  obligations  inciured  under  VISA 
by  virtue  of  activation  of  any 
Contingency  contract  cannot  be  fulfilled 
prior  to  the  termination  date,  in  which 
case  the  Participant  shall  be  required  to 
complete  the  performance  of  such 
obligations.  Voluntary  termination  by  a 
carrier  of  its  VISA  participation  shall 
not  act  to  terminate  or  otherwise 
mitigate  any  separate  contractual 
commitment  entered  into  with  DoD. 

2.  A  Participant  having  an  MSP 
operating  agreement  with  SecTrans 
shall  not  withdraw  from  this  Agreement 
at  any  time  during  the  original  term  of 
the  MSP  operating  agreement. 

3.  A  Participant's  withdrawal,  or 
termination  of  this  Agreement,  will  not 
deprive  a  Participant  of  an  antitrust 
defense  otherwise  available  to  it  in 
accordance  with  DPA  section  708  for 
the  fulfillment  of  obligations  inciured 
prior  to  withdrawal  or  termination. 

4.  A  Participant  otherwise  subject  to 
the  DoD  SRP  that  voluntarily  withdraws 
from  this  Agreement  will  become 
subject  again  to  the  DoD  SRP. 

E.  Rules  and  Regidations 

Each  Participant  acknowledges  and 
agrees  to  abide  by  all  provisions  of  DPA 
section  708,  and  regulations  related 
thereto  which  are  promulgated  by  the 


Secretary,  the  Attorney  General,  and  the 
Chairman-FTC.  Standards  and 
procedtu^s  pertaining  to  volimtary 
agreements  have  been  promulgated  in 
44  CFR  part  332.  46  CFR  part  340 
establishes  procedures  for  assigning  the 
priority  for  iise  and  the  allocation  of 
shipping  services,  contadners  and 
chassis.  The  JPAG  will  inform 
Participants  of  new  and  amended  rules 
and  regidations  as  they  are  issued  in 
accordance  with  law  and  administrative 
due  process.  Although  Participants  may 
withdraw  fitjm  VISA,  they  remain 
subject  to  all  authorized  rules  and 
regulations  while  in  Participant  status. 

F.  Carrier  Coordination  Agreements 
(CCA) 

1.  When  any  Stage  of  VISA  is 
activated  or  when  DoD  has  requested 
volunteer  capacity  pursuant  to  section 
V.B.  of  VISA,  Participants  may 
implement  approved  CCAs  to  meet  the 
needs  of  the  DioD  and  to  minimize  the 
disruption  of  their  services  to  the  civil 
economy. 

2.  A  CCA  for  which  the  parties  seek 
the  benefit  of  section  708{j)  of  the  DPA 
shall  be  identified  as  such  and  shall  be 
submitted  to  the  Administrator  for 
approval  and  certification  in  accordance 
with  section  708(f)(1)(A)  of  the  DPA. 
Upon  approval  and  certification,  the 
Administrator  shall  transmit  the 
Agreement  to  the  Attorney  General  for 

a  finding  in  accordance  with  section 
708(f)(1)(B)  of  tiie  DPA.  Parties  to 
approved  CCAs  may  avail  themselves  of 
the  antitrust  defenses  set  forth  in  section 
708(j)  of  the  DPA.  Nothing  in  VISA 
precludes  Participants  from  engaging  in 
lawful  conduct  (including  carrier 
coordination  activities)  that  lies  outside 
the  scope  of  an  approved  Carrier 
Coordination  Agreement;  but  antitrust 
defenses  will  not  be  available  pursuant 
to  section  708(j)  of  the  DPA  for  such 
conduct. 

3.  Participants  may  seek  approval  for 
CCAs  at  any  time. 

G.  Enrollment  of  Capacity  (Ships  and 
Equipment) 

1.  A  list  identifying  the  ships/capacity 
and  intermodal  equipment  committed 
by  a  Participant  to  each  Stage  of  VISA 
will  be  prepared  by  the  Participant  and 
submitted  to  USTRANSCOM  within 
seven  days  after  a  carrier  has  become  a 
Participant.  USTRANSCOM  will 
maintain  a  record  of  all  such 
commitments.  Participants  will  notify 
USTRANSCOM  of  any  changes  not  later 
than  seven  days  prior  to  the  change. 

2.  USTRANSCOM  will  provide  a  copy 
of  each  Participant's  VISA  commitment 
data  and  all  changes  to  MARAD. 


3.  Inforibation  which  a  Partici(>ant 
identifies  as  privileged  or  business 
confidential/proprietary  data  shall  be 
withheld  from  public  disclosure  in 
accordance  with  Section  708(h)(3)  and 
Section  705(e)  of  the  DPA.  5  App.  U.S.C. 
552(b),  and  44  CFR  Part  332. 

4.  Enrolled  ships  are  required  to 
comply  with  46  CFR  Part  307, 
Establishment  of  Mandatory  Position 
Reporting  Systeili  for  Vessels. 

H.  War  Risk  Insurance 

1.  Where  conunercial  war  risk 
insurance  is  not  available  on  reasonable 
terms  and  conditions,  DOT  shall 
provide  non-premium  government  war 
risk  insurance,  subject  to  the  provisions 
of  section  1205  of  the  Merchant  Marine 
Act,  1936,  as  amended  (46  App.  U.S.C. 
1285(a)). 

2.  Pursuant  to  46  CFR  308.1(c),  the 
Administrator  (or  EXDT)  will  find  each 
ship  enrolled  or  utilized  under  this 
agreement  eligible  for  U.S.  Government 
war  risk  insiu^nce. 

I.  Antitrust  Defense 

1.  Under  the  provisions  of  DPA 
section  708,  each  carrier  shall  have 
available  as  a  defense  to  any  civil  or 
criminal  action  brought  under  the 
antitrust  laws  (or  any  similar  law  of  any 
State)  with  respect  to  any  action  taken 
to  develop  or  carry  out  this  Agreement, 
that  such  act  was  taken  in  the  course  of 
developing  or  carrying  out  this 
Agreement  and  that  the  Participant 
complied  with  the  provisions  of  DPA 
section  708  and  any  regulation 
thereimder,  and  acted  in  accordance 
with  the  terms  of  this  Agreement. 

2.  This  defense  shall  not  be  available 
to  the  Participant  for  any  action 
occiuring  after  termination  of  this 
Agreement.  This  defense  shall  not  be 
available  upon  the  modification  of  this 
Agreement  with  respect  to  any 
subsequent  action  that  is  beyond  the 
scope  of  the  modified  text  of  this 
Agreement,  except  that  no  such 
modification  shall  be  accomplished  in  a 
way  that  will  deprive  the  Participant  of 
antitrust  defense  for  the  fulfillment  of 
obligations  inciured. 

3.  This  defense  shall  be  available  only 
if  and  to  the  extent  that  the  Participant 
asserting  it  demonstrates  that  the  action, 
which  includes  a  discussion  or 
agreement,  was  within  the  scope  of  this 
Agreement. 

4.  The  person  asserting  the  defense 
bears  the  burden  of  proof. 

5.  The  defense  shall  not  be  available 
if  the  person  against  whom  it  is  asserted 
shows  that  the  action  was  taken  for  the 
purpose  of  violating  the  antitrust  laws. 

6.  As  appropriate,  the  Administrator, 
on  behalf  of  SecTrans,  and  DoD  will 
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support  agreements  filed  by  Participants 
with  the  Federal  Maritime  Commission 
that  are  related  to  the  standby  or 
Contingency  implementation  of  VISA. 

J.  Breach  of  Contract  Defense 

Under  the  provisions  of  DPA  section 
708,  in  any  action  in  any  Federal  or 
State  court  for  breach  of  contract,  there 
shall  be  available  as  a  defense  that  the 
alleged  breach  of  contrat:t  was  caused 
predominantly  by  action  taken  by  a 
Participant  during  an  emergency 
(including  action  taken  in  imminent 
anticipation  of  an  emergency)  to  carry 
out  this  Agreement.  Such  defense  shall 
not  release  the  party  asserting  it  from 
any  obligation  under  applicable  law  to 
mitigate  damages  to  the  greatest  extent 
possible. 

K.  Vessel  Sharing  Agreements  (VSA) 

1.  VISA  allows  Participants  the  use  of 
a  VSA  to  utilize  non-Participant  U.S. 
Flag  or  foreign-owned  and  operated 
foreign  flag  vessel  capacity  as  a 
substitute  for  VISA  Contingency 
capability  provided: 

a.  The  foreign  flag  capacity  is  utilized 
in  accordance  with  cargo  preference 
laws  and  regulations. 

b.  The  use  of  a  VSA,  either  currently 
in  use  or  a  new  proposal,  as  a 
substitution  to  meet  DoD  Contingency 
requirements  is  agreed  upon  by 
USTRANSCOM  and  MARAD. 

c.  The  Participant  carrier 
demonstrates  adequate  control  over  the 
ofiered  VSA  capacity  during  the  period 
of  utilization. 

d.  Service  requirements  are  satisfied. 

e.  Participant  is  responsible  to  DoD 
for  the  carriage  or  services  contracted 
for.  Though  VSA  capacity  may  be 
utilized  to  fulfill  a  Contingency 
commitment,  a  Participant's  U.S.  Flag 
VSA  capacity  in  another  Participant's 
vessel  shall  not  act  in  a  manner  to 


increase  a  Participant's  capacity 
commitment  to  VISA. 

2.  Participants  will  apprise  MARAD 
and  USTRANSCOM  in  advance  of  any 
change  in  a  VSA  of  which  it  is  a 
member,  if  such  changes  reduce  the 
availability  of  Participant  capacity 
provided  for  in  any  approved  and 
accepted  Contingency  Concept  of 
Operations. 

3.  Participants  will  not  act  as  a  broker 
for  DoD  cargo  unless  requested  by 
USTRANSCOM. 

VII.  Application  and  Agreement 

The  Administrator,  in  coordination 
with  USCINCTRANS  has  adopted  the 
form  on  page  31  ("Application  to 
Participate  in  the  Voluntary  Intermodal 
Sealift  Agreement")  on  which 
intermodal  ship  operators  may  apply  to 
become  a  Participant  in  this  Agreement. 
The  form  incorporates,  by  reference,  the 
terms  of  this  Agreement. 

United  States  of  America,  Department 
of  Transportation,  Maritime 
Administration 

Application  To  Participate  in  the 
Voluntary  Intermodal  Sealift  Agreement 

The  applicant  identified  below  hereby 
applies  to  participate  in  the  Maritime 
Administration's  agreement  entitled 
"Volimtary  Intermodal  Sealift 
Agreement."  The  text  of  said  Agreement 

is  published  in Federal 

Register , ,  19 . 

This  Agreement  is  authorized  under 
Section  708  of  the  Defense  Production 
Act  of  1950,  as  amended  (50  App. 
U.S.C.  2158).  Regulations  governing  this 
Agreement  appear  at  44  CFR  part  332 
and  are  reflected  at  49  CFR  Subtitle  A. 

The  applicant,  if  selected,  hereby 
acknowledges  and  agrees  to  the 
incorporation  by  reference  into  this 
Application  and  Agreement  of  the  entire 
text  of  the  Voluntary  Intermodal  Sealift 


Agreement  published  in 
Federal  Register , 

,  19 ,  as  though  said  text 

were  physically  recited  herein. 

The  Applicant,  as  a  Participant,  agrees 
to  comply  with  the  provisions  of  section 
708  of  the  Defense  Production  Act  of 
1950,  as  amended,  the  regulations  of  44 
CFR  part  332  and  as  reflected  at  49  CFR 
Subtitle  A,  and  the  terms  of  the 
Voluntary  Intermodal  Sealift 
Agreement.  Further,  the  applicant,  if 
selected  as  a  Participant,  hereby  agrees 
to  contractually  commit  to  make 
specifically  enrolled  vessels  or  capacity, 
intermodal  equipment  and  management 
of  intermodal  transportation  systems 
available  for  use  by  the  Department  of 
Defense  and  to  other  Participants  as 
discussed  in  this  Agreement  and  the 
subsequent  Department  of  Defense 
Volimtary  Intermodal  Sealift  Agreement 
Enrollment  Contract  for  the  purpose  of 
meeting  national  defense  requirement. 

Attest: 

(Corporate  Secretary) 
(CORPORATE  SEAL) 
Effective  Date: 

(Secretary) 
(SEAL) 

(Applicant-Corporate  Name) 

(Signature) 

(Position  Title) 

United  States  of  America,  Department  of 

Transportation,  Maritime  Administration 

By: : 

Maritime  Administrator 

Dated:  February  14,  2001. 

By  Order  of  the  Maritime  Administrator. 
loel  C.  Richard, 
Secretary,  Maritime  Administration. 
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IFR  Doc.  01-4109  Filed  2-16-01;  8:45  am] 
■LUNG  cooe  4aiO-*1-P 

OEPAimiENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safaty 
Administration 

[DoclMt  No.  NHTSA-2001-8842;  Notica  1] 

Qanaral  Moiora  Corporation;  Racalpt 
of  Application  for  Dadalon  of 
Inconaaquentiai  Noncomplianca 

General  Motors  Corporation  (GM)  of 
Watren.  Michigan,  has  determined  that 
it  has  manii&ctured  approximately 
33.916  vehicles  that  iall  to  comply  with 
Federal  Motor  Vehicle  Safety  Standard 
(FMVSS)  No.  225,  "Child  Restraint 
Anchorage  Systems."  and  has  filed  an 
appropriate  report  pursuant  to  49  CFR 
Part  573.  "Defects  and  Noncompliance 
Reports."  GM  has  also  applied  to  be 
exempted  from  the  notification  and 
remedy  requirements  of  49  U.S.C. 
Chapter  301— "Motor  Vehicle  Safety" 
on  the  basis  that  the  noncompliance  is 
inconsequential  to  motor  vehicle  safety. 

Hiis  notice  of  receipt  of  an 
application  is  published  imder  49 
U.S.C.  30118  and  30120  and  does  not 
represent  any  agency  decision  or  other  * 
exercise  of  judgement  concerning  the 
merits  of  the  petition. 

FMVSS  No.  225  establishes 
requirements  for  child  restraint 
anchorage  systems  to  ensure  their 
proper  location  and  strength  for  the 
effective  securing  of  child  restraints,  to 
reduce  the  likelihood  of  the  anchorage 
systems'  ^lure.  and  to  increase  the 
likelihood  that  child  restraints  are 
properly  secured  and  thus  more  fully 
achieve  their  potential  effectiveness  in 
motor  vehicles.  S15.1.2  of  the  standard 
prescribes  the  dimensions  and  location 
of  the  anchorages.  Specifically. 
Si 5. 1.2. 1(a)  requires  that  the  lower 
anchorages  be  6  mm  ±  0.1  mm  in 
diameter. 

GM  has  determined  that  certain 
vehicles  it  has  manufactiired  have  lower 
anchorages  that  do  not  meet  the 
requirements  of  Sl5. 1.2. 1(a).  The 
vehicles  containing  the  noncompliance 
are  certain  2001  Model  Year  Chevrolet 
Venture,  Oldsmobile  Silhouette.  Pontiac 
Montana  and  Aztek  model  vehicles. 
Approximately  17.377  Pontiac  Aztecs 
and  5.215  Pontiac  Montanas,  8.370 
Chevrolet  Ventiires,  and  2.954 
Oldsmobile  Silhouette  (U-vans)  were 
built  with  lower  anchorage  bars  whose 
diameter  are  either  above  or  below  the 
required  6.0  ±  0.1  mm. 

GM  supports  its  application  for 
inconsequential  noncompliance  with  the 
following: 


In  the  case  of  the  Aztek.  this  condition  was 
caused  by  the  inadvertent  release  of 
component  drawings  that  allowed  the  lower 
anchorage  bar  material  to  be  supplied  out  of 
compliance.  For  the  U  vans  and  Azteks.  it 
was  not  originally  known  that  the  coating 
process  for  the  lower  anchorage  bar  was  not 
capable  of  holding  the  required  tolerance.  As 
a  result,  some  of  the  lower  anchorages  of  the 
subject  vehicles  do  not  meet  the  diameter 
specification. 

These  lower  anchorages  do,  however,  meet 
all  of  the  location,  strength  and  marking 
requirements  of  FMVSS  225.  In  the  static 
strength  test,  the  lower  anchor  bars  are  the 
first  structural  parts  to  deform.  The  static 
strength  performance  requirements  of  the 
standard  are  met  even  though  anchor  bars 
that  meet  the  diameter  specification  fully 
deform  in  the  static  strength  test.  Based  on 
analysis,  the  smallest  diameter  bars  will  not 
deform  any  more  than  those  that  meet  the 
diameter  requirement  and,  therefore,  the 
static  strength  performance  requirements  for 
the  lower  anchorages  will  still  be  met.  The 
ultimate  load  potential  of  the  seat/vehicle 
system  is  not  affected  by  the  smaller  diameter 
anchor  bars  because  the  bars  are  not  the  load 
limiting  component. 

The  purpose  of  the  diameter  specification 
is  to  ensiu^  compatibility  with  child 
restraints  that  contain  the  new  LATCH 
attachment  mechanisms.  Child  restraint 
manufacturers  ciurently  offer  to  U.S. 
customers  two  child  seats  with  LATCH 
attachment  mechanisms:  the  Fisher  Price 
Safe  Embrace  and  the  Cosco  Triad.  Both  of 
these  child  seats  use  a  hook  mechanism  to 
attach  to  the  lower  anchorage  bars.  This  hook 
mechanism  has  the  same  configuration  and 
geometry  as  the  top  tether  hook  specified  in 
Figure  11  of  FMVSS  213.  Based  on  our 
examination  of  these  hooks,  the  integrity  and 
performance  of  the  attachment  will  not  be 
materially  affected  by  the  small  deviations 
from  the  specification  for  the  diameter  of  the 
lower  anchor.  Consistent  with  our 
observations  about  the  compatibility  of  the 
lower  anchors  with  the  available  child  seats, 
GM  has  received  no  warranty  claims  or 
customer  complaints  about  these  anchors. 
GM  personnel  have  seen  other  projKised 
child  seats  using  the  LATCH  attachment 
mechanism  that  may  be  offered  in  the  United 
States.  GM  is  not  aware  of  any  proposed  U.S. 
child  seat  latch  mechanism  that  would  not  be 
compatible  with  the  anchors  on  the  subject 
vehicles.  Furthermore,  all  child  seats,  in 
addition  to  the  requirements  for  a  latch 
mechanism,  must  also  be  designed  to  work 
with  the  vehicle  seat  t)elt  system.  Therefore, 
each  child  seat,  whether  LATCH  compatible 
or  not,  will  be  able  to  be  safely  secured  to 
each  of  these  vehicles.  We  cannot  rule  out 
the  possibility  of  an  incompatible  attachment 
mechanism  in  the  future.  While  we  do  not 
think  it  is  likely,  it  is  possible  tbat  a  slotted 
attachment  could  be  designed  and  that  the 
slot  might  be  too  small  to  accept  some  of 
these  anchors  that  exceed  6.1  mm.  To 
address  this  situation,  CM  plans  to  send  a 
letter  to  owners  to  advise  them  on  how  to 
handle  such  a  situation.  We  do  not  forsee  any 
problem  with  future  designs  and  the  anchors 
that  are  below  5.9  mm. 

GM  believes  that  all  LATCH  equipped 
child  restraints  today  and  those  expected  in 


the  near  futtu«  will  successfully  attach  to  the 
lower  anchorage  bars  on  these  vehicles.  The 
letter  will  address  future  issues,  if  they 
should  occur.  As  a  result,  GM  believes  that 
this  noncompliance  with  S15. 1.2.1  of  FMVSS 
225  is  inconsequential  to  motor  vehicle 
safety,  and  therefore,  requests  the  affected 
vehicles  be  exempted  from  the  notification, 
recall  and  remedy  provisions  of  Section 
30120  of  the  Safety  Act. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  on  the  application  of  GM 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  U.S.  Department  of  Transportation 
Docket  Management,  Room  PL-401.  400 
Seventh  Street.  SW.  Washington.  DC 
20590.  It  is  requested,  but  not  required, 
that  two  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials. 
and  all  comments  received  after  the 
closing  date,  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  application  is  granted  or 
denied,  the  notice  will  be  published  in 
the  Federal  Register  piusuant  to  the 
authority  indicated  below. 

Comment  closing  date:  March  22, 
2001. 

(49  U.S.C.  30118  and  30120;  delegations  of 
authority  at  49  CFR  1.50  and  501.8) 

Issued  on:  February  13,  2001. 
Stephen  R.  Kratxks, 

Associate  Administrator  for  Safety 
Performance  Standards. 
(FR  Doc.  01-4097  Filed  2-16-01;  8:45  am] 
COM  4t10-S»-P 


DEPARTMENT  OF  TRANSPORTATION 

Surfaca  Tranaportatlon  Board 

[STB  Dociwt  No.  AB-33  (Sub-No.  166X)] 

Union  Pacific  Railroad  Company— 
Abandonmant  ExampMon— in  Adama 
and  Hall  Countlaa,  NE  (Hanaan 
induatrlal  l.aad  Batwaan  Haatlnga  and 
Hanaani  NE) 

Chi  January  31,  2001,  Union  Pacific 
Railroad  Company  (UP)  filed  with  the 
Surface  Transportation  Board  (Board)  a 
petition  under  49  U.S.C.  10502  for 
exemption  frtim  the  provisions  of  49 
U.S.C.  10903  to  abandon  a  line  of 
railroad  known  as  the  Hansen  Industrial 
Lead,  extending  from  milepost  1.0  near 
Hastings  to  the  end  of  the  line  at 
milepost  7.50  at  Hansen,  in  Adams  and 
Hall  Coimties.  NE.  a  distance  of  6.50 
miles.  The  line  traverses  U.S.  Postal 
Service  Zip  Code  68901.  There  are  no 
stations  on  the  line. 
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The  line  does  not  contain  federally 
granted  rights-of-way.  Any 
documentation  in  UP's  possession  will 
be  made  available  promptly  to  those 
requesting  it. 

The  interest  of  railroad  employees 
will  be  protected  by  the  conditions  set 
forth  in  Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360 1.C.C.  91 
(1979). 

By  issuance  of  this  notice,  the  Board 
is  instituting  an  exemption  proceeding 
pvirsuant  to  49  U.S.C.  10502(b).  A  final 
decision  will  be  issued  by  May  21,  2001. 

Any  offer  of  financial  assistance 
(OFA)  under  49  CFR  1152.27(b)(2)  will 
be  due  no  later  than  10  days  after 
service  of  a  decision  granting  the 
petition  for  exemption.  Each  OFA  must 
be  accompanied  by  a  $1,000  filing  fee. 
See  49  CFR  1002.2(f)(25). 

All  interested  persons  should  be 
aware  that,  following  abandonment  of 
rail  service  and  salvage  of  the  line,  the 
line  may  be  suitable  for  other  public 
use,  including  interim  trail  use.  Any 
request  for  a  public  use  condition  under 
49  CFR  1152.28  or  for  trail  use/rail 
banking  under  49  CFR  1152.29  will  be 
due  no  later  than  March  12,  2001.  Each 
trail  use  request  must  be  accompanied 
by  a  $150  filing  fee.  See  49  CFR 
1002.2(f)(27). 

All  filings  in  response  to  this  notice 
must  refer  to  STB  Docket  No.  AB-33 
(Sub-No.  166X)  and  must  be  sent  to:  (1) 
Surface  Transportation  Board,  Office  of 
the  Secretary,  Case  Control  Unit,  1925  K 
Street,  N.W.,  Washington,  DC  20423- 
0001;  and  (2)  James  P.  Gatlin,  General 
Attorney,  1416  Dodge  Street,  Room  830, 
Omaha.  NE  68179-0830.  Replies  to  the 
UP  petition  are  due  on  or  before  March 
12, 2001. 

Persons  seeking  further  informatiton 
concerning  abandonment  procedures 
may  contact  the  Board's  Office  of  Public 
Services  at  (202)  565-1592  or  refer  to 
the  full  abandonment  or  discontinuance 
regulations  at  49  CFR  part  1152. 
Questions  concerning  environmental 
issues  may  be  directed  to  the  Board's 
Section  of  Environmental  Analysis 
(SEA)  at  (202)  565-1545.  [TDD  for  the 


hearing  impaired  is  available  at  1-800- 
877-8339.] 

An  environmental  assessment  (EA)  (or 
environmental  impact  statement  (EIS).  if 
necessary)  prepared  by  SEA  will  be 
served  upon  all  parties  of  record  and 
upon  any  agencies  or  other  persons  who 
commented  during  its  preparation. 
Other  interested  persons  may  contact 
SEA  to  obtain  a  copy  of  the  EA  (or  EIS). 
EAs  in  these  abandonment  proceedings 
normally  will  be  made  available  within 
60  days  of  the  filing  of  the  petition.  The 
deadline  for  submission  of  comments  on 
the  EA  will  generally  be  within  30  days 
of  its  service. 

Board  decisions  and  notices  are 
available  on  oiu  website  at 
"WWW.STB.DOT.GOV." 

Decided:  February  7,  2001. 

By  the  Board,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  01-3759  Filed  2-16-01;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Surface  Tranaportatlon  Board 
[STB  Docket  No.  AB-33  (Sub-No.  165X)] 

Union  Pacific  Railroad  Company- 
Abandonment  Exemption — in  Caddo 
Pariah,  LA 

Union  Pacific  Railroad  Company  (UP) 
has  filed  a  notice  of  exemption  under  49 
CFR  1152  Subpart  F— Exempt 
Abandonments  and  Discontinuances  of 
Service  and  Trackage  Rights  to  abandon 
a  0.47-mile  line  of  railroad  over  the 
Good  Roads  Lead  fix)m  milepost  8.21  to 
milepost  8.68  in  Shreveport,  Caddo 
Parish,  LA.  The  line  traverses  United 
States  Postal  Service  Zip  Codes  71101 
and  71103. 

UP  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  moving  over  the  line;  (3)  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  by  a  state  or  local 


government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Surface  Transportation  Board  (Board)  or 
with  any  U.S.  District  Court  or  has  been 
decided  in  favor  of  complainant  within 
the  2-year  period;  and  (4)  the 
requirements  at  49  CFR  1105.7 
(environmental  reports),  49  CFR  1105.8 
(historic  reports),  49  CFR  1105.11 
(transmittal  letter).  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  and  discontinuance  shall 
be  protected  under  Oregon  Short  Line  R. 
Co. — Abandonment — Goshen,  360 1.C.C. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  imder  49  U.S.C.  10502(d) 
must  be  filed.  Provided  no  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  has  been 
received,  this  exemption  will  be 
effective  on  March  22.  2001,  unless 
stayed  pending  reconsideration. 
Petitions  to  stay  that  do  not  involve 
environmental  issues,'  formal 
expressions  of  intent  to  file  an  OFA 
imder  49  CFR  1152.27(c)(2).2  and  trail 
use/rail  banking  requests  under  49  CFR 
1152.29  must  be  filed  by  March  2,  2001. 
Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  March  12. 
2001 ,  with:  Surface  Transportation 
Board.  Office  of  the  Secretary,  Case 
Control  Unit,  1925  K  Street,  N.W., 
Washington,  DC  20423. 


'  The  Board  wiU  grant  a  stay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Board's  Section  of 
Environmental  Analysis  in  its  independent 
investigation)  cannot  be  made  before  the 
exemption's  eSecUve  date.  See  Exemption  ofOut- 
of-Service  Rail  Unes.  5  l.C.C.2d  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  date. 

2  Each  offer  of  financial  assistance  must  be 
accompanied  by  the  filing  fee.  which  currently  is 
set  at  $1000.  See  49  CFR  1002.2(0(25). 
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A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicant's 
representative:  James  P.  Gatlin,  General 
Attorney.  Union  Pacific  Railroad 
Company.  1416  Dodge  Street,  Room 
830,  Omaha,  NE  68179. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

UP  has  filed  an  environmental  report 
which  addresses  the  effects,  if  any,  of 
the  abandonment  and  discontinuance 
on  the  environment  and  historic 
resources.  The  Section  of  Environmental 
Analysis  (SEA)  will  issue  an 
environmental  assessment  (EA)  by 
February  23,  2001.  Interested  persons 


may  obtain  a  copy  of  the  EA  by  writing 
to  SEA  (Room  500,  Surface 
Transportation  Board,  Washington,  DC 
20423)  or  by  calling  SEA,  at  (202)  565- 
1545.  Comments  on  environmental  and 
historic  preservation  matters  must  be 
filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Enviroiunental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2),  UP  shall  file  a  notice  of 
consummation  with  the  Board  to  signify 
that  it  has  exercised  the  authority 
granted  and  fully  abandoned  its  line.  If 


consimmiation  has  not  been  effected  by 
UP's  filing  of  a  notice  of  consiunmation 
by  February  20.  2002.  and  there  are  no 
legal  or  regulatory  barriers  to 
consummation,  the  authority  to 
abandon  will  automatically  expire. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided:  February  8.  2001. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
(FR  Doc.  01-3760  Filed  2-16-01;  8:45  am] 
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REMINDERS 

The  items  in  this  list  were 
editonally  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  FEBRUARY  20, 
2001 

AGRICULTURE 
DEPARTMENT 

Agricultural  Marketing 
Service 

Federal  Seed  Act: 
National  Organic  Program; 
establishment;  published 
12-21-00 

ARCHITECTURAL  AND 
TRANSPORTATION 
BARRIERS  COMPLIANCE 
BOARD 

Electronic  and  infomfiation 
technology  accessibility 
standards;  published  12-21- 
00 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 
(FAR): 

Products  produced  by 
forced  or  indentured  child 
labor,  acquisition 
prohibition;  published  1- 
18-01 

ENERGY  DEPARTMENT 

Nondiscrimination  on  tjasis  of 
sex  in  federally  assisted 
education  programs  or 
activities;  Federal  financial 
assistance  covered  by  Title 
IX;  published  1-18-01 
Whistleblower  protection: 
Security  requirements  for 

protected  disclosure  under 

National  Defense 

Authorization  Act; 

published  1-18-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 

national  emission  standards: 

Pulp  and  paper  production; 
published  12-22-00 
Air  quality  implementation 

plans:  approval  and 

promulgation;  various 

States: 

Arizona;  published  12-20-00 

CaJifomia;  published  12-20- 
00 

Coiorado;  published  12-20-  ^ 

00 
Texas;  published  12-20-00 
Wyoming;  published  12-21- 

00 

■iazardous  waste  program 
authorizations: 


Alat>ama;  published  12-20- 
00 
Pesticides;  tolerances  in  food. 

animal  feeds,  and  raw 

agricultural  commodities: 

Dimethyl  pdysiloxane; 
published  2-20-01 

Flutolanil;  published  2-20-01 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Digital  television  stations;  tat>le 

of  assignments: 

North  Carolina;  published  1- 
11-01 

FEDERAL  TRADE 
COMMISSION 

Trade  regulation  rules: 
Amplifiers  utilized  in  home 
entertainment  products; 
power  output  claims; 
published  12-22-00 
GENERAL  SERVICES 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 

Products  produced  by 
forced  or  Indentured  child 
labor;  acquisition 
prohibition;  published  1- 
18-01 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Housing  programs: 
MatKiatory  expense 
deductions  and  earned 
income  disallowances  for 
persons  with  disat>ilities; 
income  adjustment 
determination;  published 
1-19-01 
Mortgage  and  loan  insurance 
programs: 

Single-family  mortgage 
insurance — 
Section  221(d)(2) 
mortgage  insurance 
program; 
discontinuation; 
published  1-19-01 
INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 
Land  and  water: 
Land  held  in  trust  for  benefit 
of  Indian  Tribes  and 
individual  Indians;  title 
acquisition 

Correction;  published  2- 
20-01 
INTERIOR  DEPARTMENT 
Hsh  and  Wildlife  Service 
Fish  and  wildlife  restoration; 
Federal  aid  to  States: 
National  Boating 
Infrastructure  Grant 
Program;  published  1-18- 
01 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 


Products  produced  by 
forced  or  indentured  child 
labor;  acquisition 
prohibition;  published  1- 
18-01 

NUCLEAR  REGULATORY 
COMMISSION 

Spent  nuclear  fuel  and  high- 
level  radioactive  waste; 
independent  storage; 
licensing  requirements: 
Approved  spent  fuel  storage 
casks:  list;  published  12- 
5-00 

SMALL  BUSINESS 
ADMINISTRATION 
HUBZone  program: 

Administrative  and 
operational  improvements; 
published  1-18-01 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 
Israel  Aircraft  Industries, 

Ltd.;  published  2-2-01 
Learjet;  published  2-15-01 
Rolls-Royce  Deutschland 

GmbH;  published  2-2-01 

TRANSPORTATION 
DEPARTMENT 

Research  ar>d  Special 
Programs  Administration 

Pipeline  safety: 

Hazardous  liquid 
transportation — 

Areas  unusually  sensitive 
to  environmental 
damage;  definition; 
published  12-21-00 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Agricultural  Marketing 
Service 

Reports  and  guidance 
documents;  availability,  etc.: 
Commodity  research  and 
promotion  program; 
agency  oversight 
guidelines;  comment 
request;  comments  due 
by  2-28-01;  published  11- 
30-00 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Heaitt) 
Inspection  Service 
Exportation  and  importation  of 

animals  and  animal 

products: 

Beef,  fresh,  chilled,  or 
frozen  from  Argentina, 
certification:  foot-and- 
mouth  disease;  comnf>ents 


due  by  2-27-01;  published 
12-2900 
AGRICULTURE 
DEPARTMENT 
Grain  Inspection,  Packers 
and  Stockyards 
Administration 
(Reports  arKJ  guidartte 
documents;  availatMlity,  etc.: 
Commodity  esearch  and 
promotion  programs; 
agency  oversight 
guidelines;  comment 
request;  comments  due 
by  2-28-01;  published  11- 
30-00 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 

Carib(}ean,  Gulf,  and  South 
Atlantic  fisheries — 
South  Atlantic  snapper- 
grouper;  comnients  due 
by  2-26-01;  published 
2-12-01 
West  Coast  States  and 
Western  Pacific 
fisheries — 

Coral  reef  ecosystems; 
hearings;  comments 
due  by  2-26-01; 
published  1-10-01 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 
(FAR): 

Comnwrctal  item 
acquisitions:  contract 
types;  comments  due  by 
2-27-01;  published  12-29- 
00 
High-technology  workers; 
signing  and  retentkxi; 
comments  due  by  2-26- 
01;  published  12-28-00 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Solid  wastes: 
Test  metfiods  for  evaluating 
solid  waste,  physical/ 
chemical  methods;  third 
edition  update;  comments 
due  by  2-26-01;  published 
11-27-00 
Zinc  fertilizers  made  from 
recycled  hazardous 
secondary  matenals: 
definition:  condrtions  for 
exclusion;  comments  due 
by  2-26-01;  published  11- 
28-00 
Water  pollution;  effluent 
guidelines  for'^nt  source  ■ 
categories: 

Iron  and  steel  manufacturing 
facilities;  comments  due 
by  2-26-01;  published  12- 
27-00 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 


iv 
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Federal-State  Joint  Board 
on  Universal  Service — 
Rural  universal  service 
support  mectianism; 
reform  plan;  comments 
due  by  2-26-01; 
published  1-26-01 
-   Non-price  cap  incumbent 
local  exchange  and 
irrterexchange  carriers; 
Multi-Association  Group 
plan  for  Interstate  sen/ices 
regulation;  rulemaking 
petition;  comments  due  by 
2-26-01;  published  1-25- 
01 
Telecommunications  Act  of 
1996;  implementation — 
Wireline  services  offering 
advanced 

telecommunications 
capability;  deployment 
and  local  competition 
provisions;  comments 
due  by  2-27-01; 
published  2-6-01 
Digital  television  stations;  table 
of  assignments: 
Georgia;  comnrients  due  by 
2-26-01;  published  1-11- 
01 
North  Carolina;  comments 
due  by  2-26-01;  published 
1-11-01 
Television  stations;  table  of 
assignments: 

Louisiana;  comments  due  by 
3-2-01;  published  1-11-01 

FEDERAL  RESERVE 
SYSTEM 

Bank  hoMing  companies  and 
change  in  bank  control 
(Regulation  Y): 
Financial  subsidiaries; 

comments  due  by  3-2-01; 

published  1-3-01 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  RegulatKMi 

(FAR): 

Commercial  item 
acquisitions;  corrtract 
types;  comments  due  by 
2-27-01;  published  12-29- 
00 

High-technology  workers; 
signing  and  relentwn; 
comments  due  by  2-26- 
01;  published  12-28-00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Disease  Control 
and  Prevention 

Medk:are,  Medicaid,  and 
Clinical  Laboratory 
Improvement  Aniendments 
(CLIA)  programs: 
Clinical  latXHatory 
requirements;  effective 


dates  extended; 
comments  due  by  2-27- 
01;  published  12-29-00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Biological  products: 
Licensed  anti-human 
globulin  and  blood 
grouping  reagents; 
requirements;  comments 
due  by  2-26-01;  published 
12-12-00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 
Medicare,  Medicaid,  and 
Clinical  Laboratory 
Improvement  Amendments 
(CLIA)  programs: 
Clinical  lab)oratory 
requirements;  effective 
dates  extended; 
comments  due  by  2-27- 
01;  published  12-29-00 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Federal  Housing  Entarprise 

Oversight  Office 

Practice  and  procedure: 
Federal  National  Mortgage 
Association  and  Federal 
Home  Loan  Mortgage 
Corporation — 

Civil  money  penalties, 
etc.;  comments  due  by 
2-26-01;  published  12- 
27-00 

INTERIOR  DEPARTMENT 
nsh  and  WIMIito  Sarvic* 
Endangered  and  threatened 

species: 

Critical  hatHtat 
designations — 

Various  plants  from 
Hawaiian  Islands; 
comments  due  by  2-26- 
01;  published  12-27-00 

Various  plants  from 
Molokai,  HI;  comments 
due  by  2-27-01; 
published  12-29-00 

INTERIOR  DEPARTMENT 

Minerals  Management 

Sarvica 

Federal  regulatory  review; 
comment  request;  comments 
due  by  2-26-01 ;  published 
12-26-00 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Sarvica 

Immigration: 


Aliens — 
Parole  authority; 
clarificatk)n;  comments 
due  by  2-26-01; 
published  12-28-00 

JUSTICE  DEPARTMENT 

Organization,  functions,  and 

authority  delegations: 

Executive  Office  for 
Immigration  Review, 
Director,  et  al.;  comments 
due  by  2-26-01;  published 
12-26-00 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(FAR): 

Commercial  item 
acquisitions;  contract 
types;  comments  due  by 
2-27-01 ;  published  1 2-29- 
00 

High-technology  workers; 
signing  and  retention; 
comments  due  t>y  2-26- 
01;  published  12-28-00 

INTERIOR  DEPARTMENT 
National  Indian  Gaming 
Commisaion 

Management  contract 

provisions: 

Minimum  internal  control 
standards;  comments  due 
by  3-2-01;  published  11- 
27-00 

PENSION  BENEFIT 
GUARANTY  CORPORATION 

Singie-empk>yer  plans: 
Alk)cation  of  assets- 
Benefit  payments; 
amendments;  comments 
due  by  2-26-01; 
published  12-26-00 

SOCIAL  SECURITY 
ADMINISTRATION 

Ticket  to  Wori(  and  Self- 
SuffKier)cy  Program; 
implementation;  comments 
due  by  2-26-01 ;  published 
12-28-00    • 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Cargo  securing  on  vessels 
operating  in  U.S.  waters; 
comments  due  t>y  3-1-01; 
published  12-1-00 

TRANSPORTATION 
DEPARTMENT 

Fadaral  Aviation 
Administration 

Airworthiness  directives: 
Agusta  S.p.A.;  comments 
due  by  2-27-01;  published 
12-29-00 


Boeing;  comments  due  by 
3-2-01;  published  1-16-01 

Pratt  &  Whitney;  comments 
due  by  2-26-01;  published 
12-27-00 
Airworthiness  standards: 
Special  conditions — 
Honeywell  International, 
Inc.;  Boeing  Model  747- 
300  series  airplanes; 
comments  due  by  3-1- 
01;  published  1-30-01 

Class  D  airspace;  comments 
due  by  2-26-01;  published 
12-26-00 

Class  E  airspace;  comments 
due  by  2-25-01;  published 
1-31-01 

TRANSPORTATION 
DEPARTMENT 

Fadarai  Highway 
Administration 

Right-of-way  and  environment: 

Highway  traffk:  and 
constructk>n  noise 
abatement;  comments  due 
by  2-26-01;  published  12- 
28-00 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safaty  Administration 

Motor  vehicle  safety 
standards: 

Criminal  penalty  safe  hartx>r 
provisk>n;  comments  due 
by  2-26-01;  published  12- 
26-00 

Defective  or  non-compliant 
tires;  sale  or  lease; 
reporting  requirement; 
comments  due  by  2-26- 
01;  published  12-26-00 

TREASURY  DEPARTMENT 

Intamai  Ravanua  Sarvica 

Income  taxes,  etc.: 

Deposit  interest  paid  to 
nonreskJent  aliens, 
reporting  guklance; 
hearing;  comments  due 
by  2-27-01;  published  1- 
17-01 
income  taxes: 

Adoptkm  taxpayer 
kJentifk:atk>n  numbers;  use 
by  indivkJuals  in  process 
of  adopting  chikJren; 
definitkKi  of  authorized 
placenient  agency; 
comments  due  by  2-28- 
01;  published  11-30-00. 

TREASURY  DEPARTMENT 

Fintmcial  subskliaries; 
comments  due  by  3-2-01; 
published  1-3-01 
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UST  OF  PUBUC  LAWS 


This  Is  the  first  in  a  continuing 
list  of  public  bills  from  the 
cun-ent  session  of  Congress 
which  have  become  Federal 
laws.  It  may  be  used  in 
conjunction  with  "PLUS" 
(Public  Laws  Update  Servk:e) 
on  202-523-6641 .  This  list  is 
also  available  online  at  http:// 
www.nara.gov/fedreg. 


The  text  of  laws  is  not 
published  in  the  Fadarai 
Ragistar  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
lndex.html.  Some  laws  may 
not  yet  be  available. 


HJ.  Res.  7/P.L.  107-1 

Recognizing  the  90th  birthday 
of  RonakJ  Reagan.  (Feb.  15, 
2001;  115  Stat.  3) 


Public  Laws  Electronic 
Notificatton  Service 
(PENS) 

PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http:// 


hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  iistsarvOli8tsarv.gsa.gov 

with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name 

Note:  This  servk»  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
availat>le  through  this  servk». 
PENS  cannot  resporKJ  to 
specific  Inquiries  sent  to  this 
address. 


CFR  CHECKLIST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

putjitshed  weekty  It  is  arranged  in  ttw  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  Issued  since  last 

week  and  wtuch  is  now  available  for  sale  at  the  Govenunent  Pnnting 

Otftee. 

A  checklist  of  current  CFR  vokimes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sectkxis 

Affected),  *»hich  is  revised  monthly. 

Tlie  CFR  is  available  free  online  through  tt»  Government  Printing 

Office's  GPO  Access  Service  at  http://www.access.gpo.gov/nafa/cfr/ 

indexhtml.  For  infonnatkxi  about  GPO  Access  caM  the  GPO  User 

Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530. 

The  annual  rate  for  subscriptkxi  to  aN  revised  paper  volumes  is 

$951 .00  domestic,  $237.75  addilnnal  for  foreign  mailing. 

Mail  orders  to  the  Superinlendent  of  Documents,  Attn:  New  Orders, 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  AM  orders  must  be 

accompanied  by  remittar>ce  (check,  money  order,  GPO  Deposit 

Account.  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 

telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 

S12-1MW  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your 

charge  orders  to  (202)  512-2250. 


1,  2  (2  Reserved) (869-038-00001-3) 6^ 

3  (1997  Compiolion 
and  Ports  100  and 
101) (869-042-00002-1) ......     22X0 

4 (869-042-00003-0) 8^ 

SPwtK 

1-699  (869-042-00004-8) 4100 

700-1199 (869-042-00005-6) 31.00 

1200-€fKl,  6  (6 
Reseored) (869-042-00006-4) 48A) 


Apr.  1,2000 

■Jon.  1.2000 
Jon.  1.2000 

Jon.  1.2000 
Jon.  1.2000 

Jon.  1,2000 

Jon.  1,2000 
Jon.  1,2000 
Jon.  1,2000 
Jon.  1,2000 
Jon.  1,2000 
Jon.  1,  aOO 
Jon.  1,2000 
Jon.  1.2000 
Jon.  1,2000 
Jon.  1,  aOO 
Jot.  1,2000 
Jon.  1,2000 
Jon.  1,2000 
Jon.  1,2000 
Jon.  1,2000 

• (869-042-00022-6) 41J)0       Jon.  1,2000 

9  Parts: 

1-199  (869^)42-00023-4) 46.00       Jon.  1,  2000 

200-&d  (86W)42-00024-2) AiJOO       Jon.  1.2000 

Jon.  1,  2000 
Jon.  1,2000 
Jon.  1,2000 
Jon.  1,2000 

Jon.  1,2000 


1-26 (869-042-00007-2) 28JJ0 

27-52  (869-042-00008-1) 35JJ0 

53-209 (86W)42^)0009-9) 22.00 

210-299 (869-042-00010-2) 54JJ0 

300-399 (869-042^)001 1-1) Z9JBD 

400-699 (869-042-00012-^ *\m 

700-899 (869-042-00013-7) 37X10 

900-999 (869-042-00014-5) 46J30 

1000-1 W  (869-042-00015-3) 18J)0 

1200-1599  (869-042^)0016-1) 44.00 

1600-1899  (869-042-00017-0) 61.00 

1900-1939  (869-042-00018-8) 21.00 

1940-1949  (869-042«]019-6) 37X10 

1950-1999  (869-042-0002OK)) 38XJ0 

2000-End (869-042-00021-8) 31X)0 


10 

1-50 (869^)42-00025-1) 46.00 

51-199 (86^)42-00026-9) 38.00 

200-499 (869-042-00027-7) 38.00 

500-€nd  (869^342^)0028-5) 48X)0 

11  (869-042-00029-3) 23X)0 

12  Parts: 

1-199  (869-042-00030-7) 18X10 

20O-219 (869-042-00031-5) 22.00 

220-299 (86W)42^)0032-3) 45.00 

XO-4199 (869-042-00033-1) 29.00 

500-599 (869-042-00034-0) 26.00 

600-6nd  (869-042-O0035-8) 53X10 


Jon.  1,2000 
Jon.  1,2000 
Jon.  1,2000 
Jon.  1,  2000 
Jon.  1,2000 
Jon.  1,2000 


IS (869^)42^)0036-6) 35X10       Jon.  1,  2000 


TWa 

14  Parts: 

1-59 (869-042-00037-4) 58.00 

60-139 (869-042-00038-2) 46.00 

140-199 (869-038-0003^1) 17.00 

20O-1 199 (869-042-00040-4) 29.00 

1200-€nd (869-042-O0041-2) 25.00 

15  Parts: 

0-299  (869-042-00042-1) 28.00 

300-799 (869^)42-00043-9) 45.00 

800-€nd  (869-042-00044-7) 26.00 

16  Parts: 

0^999  (869^)42-00045-5) 33.00 

1000-End ^.  (869-042^)0046-3) 43.00 

17  Parts: 

1-199  (869-042-00048-0) 32.00 

200-239 (869-042-00049-8) 38.00 

240-ind  (869-042-00050-1) 49.00 

1-399  ....*. (869-042-00051-0) 54.00 

MX^nd  (869-042-00052-8) 15.00 

19  Parts: 

1-140  (869-042-00053-6) 40.00 

141-199 (869^)42-00054-4) 40.00 

200-End  (869-042-00055-2) 20.00 

20Psrts: 

1-399  (869^)42-0005^1) 33X)0 

400-499 (869-042-00057-9) 56.00 

SOO-End  (869-042-00058-7) 58.00 

21  Parts: 

1-99 (869-042-00059-5) 26.00 

100-169 (869-042-00060-9) 30.00 

170-199 (869-042-00061-7) 29X)0 

200-299 (869-042-00062-5) 13X)0 

XO-4199 (869-042-00063-3) 20.00 

500-599 (86W)42-00064-l) 31.00 

600-799 (869-038-O0065-0) 10.00 

800-1299 (869-042^)0066-8) 38.00 

130(Wnd (86W)42-00067-6) 15.00 

22  Parts: 

1-299  (869-042-00068-4) 54.00 

300*Kl  (869-042-00069-2) 31.00 

23  (869-O42-O007O-6) 29.00 

2A  PAffte' 

0-199  ....'. (869^)42-00071-4) 40.00 

20(M99 (86W)42-00072-2) 37.00 

500-699 (86W)42-00073-1) 20.00 

70Q-1699 (869-042-00074-9) 46.00 

1700-End (869-042-00075-7) 18X)0 

25  (869-042^)0076-5) 52.00 

26Psrts: 

§§1.0-1-1.60 (869-042-00077-3) 31.00 

§§1.61-1.169 (86W)42-00078-1) 56.00 

§§1.170-1.300 (869-042-00079-0) 38.00 

§§1.301-1.400 (869-042-0008O-3) 29.00 

§§1.401-1440 (869-042-00081-1) 47.00 

§§1.441-1.500 (869-042-00082-0)  36.00 

§§1.501-1.640 (869-042^)0083-8) 32.00 

§§1.641-1.850 (869-042-00084-6) 41.00 

§§1.851-1.907 (869-042-00085-4) 43.00 

§§1.908-1.1000  (869-042-00086-2) 41.00 

§§1.1001-1.1400  (869-042-00087-1) 45.00 

§§1.1401-End  (869-042-00088-9) 66.00 

■  2-29  (869-042-00089-7) 45.00 

30-39  (869-042-00090-1) 31.00 

40-49  (869-042-00091-9) 18.00 

50-299 (869-042-00092-7) 23.W 

300-499 (869-042-00093-5) 43.00 

500-599 ; (869-042-00094-3) 12.00 

600-End  (869-042-0009^1) 12.00 

27  Parts: 

1-199  (869-042-00096-0) 59.W 


Jon. 

1,2000 

Jon. 

1,2000 

*Jon. 

1,  2000 

Jon. 

1,  2000 

Jon. 

1,2000 

Jon. 

1,2000 

Jon. 

1,2000 

Jon. 

1,2000 

Jon. 

1,2000 

Jon. 

1,  2000 

Apr. 

1,2000 

Apr. 

1,2000 

Apr. 

1,  2000 

Apr. 

1,2000 

Apr. 

i,?noo 

Apr. 

1,2000 

Apr. 

1,2000 

Apr. 

1,  2000 

Apr. 

1.2UUU 

Apr. 

1,  2000 

Apr. 

1,2000 

Apr. 

1,2000 

Apr. 

1,  2000 

Apr. 

1,2000 

Apr. 

1,  2000 

Apr. 

1,2000 

Apr. 

1,2000 

Apr. 

1,2000 

Apr. 

1,2000 

Apr 

1,  2000 

Apr 

1,  AMU 

Apr 

1,2000 

Apr 

1.2000 

Apr 

1,  2000 

Apr 

1,2000 

Apr 

1,2000 

Apr 

1,2000 

*Apr 

1,2000 

Apr 

1,2000 

Apr 

1,2000 

Apr 

1,2000 

Apr 

1,2000 

Apr 

1,2000 

Apr 

1,  2000 

Apr 

1,2000 

Apr 

1,2000 

Apr 

1,2000 

Apr 

1,2000 

Apr 

1,2000 

Apr 

1,2000 

Apr 

.  1,2000 

Apr 

.  1,2000 

Apr 

.1,2000 

Apr 

.  1,  2000 

Apr 

.  1,2000 

Apr 

.  1,2000 

Apr 

.  1,2000 

Apr 

.  1,2000 

Apr 

.  1,2000 
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no*                                    stock  Number  Prtee 

BO-End  (869-042-00097-8) 18.00 

28  Parts: 

0-42  (869-042-00098-6) 43.00 

43-end (869-042-00099-4)  36.00 

29  Parts: 

0-99  (869-042-00100-1) 33.00 

100-499 (869-042-00101-0) 14.M 

500-899 (869-042-00102-8) 47.00 

900-1899  (869-042-00103-6) 24.00 

1900-1910  (§§1900  to 

[   1910.999)  (869-042-00104-4) 46.00 

|910  (§§  1910.1000  to 

I  end)  (869-042-00105-2) 28.00 

1911-1925  (869-042-00106-1) 20.00 

1926 (869-042-00 107-9) 30.00 

1927-End (869-042-00 108-7) 49.00 

SO  Parts: 

1-199  (869-042-00 109-5)  .. 

200-699 (869-042-001 10-9)  .. 

700-£nd  (869-042-00111-7)  .. 

31  Parts: 

0-199  (869-042-00112-5)  .. 

200-End  (869-042-00113-3)  .. 


38.n 
33.00 
39.00 

23.x 
53.00 

32  Parts: 

1-39,  Vol.  I 15X)0 

•39,  Vol.  II 19.00 

•39,  Vol.  Ill 18.00 

51.00 
62.00 
35.00 
25.00 
31.00 
32.00 

35.W 
45.00 
36.x 

31.x 
28.x 
54.x 

lO.X 

24.x 
24.x 
43.x 


-190  (869-042-X114-1)  .. 

91-399 (869-042-00115-0)  .. 

400-629 (869-042-00116-8)  .. 

630-699 (869-042-00117-6)  .. 

700-799 (869-042-00118-4)  .. 

800-End  (869-042-Xl  19-2)  .. 

33  Parts: 

1-124  (869-042-Xl 20-6)  .. 

125-199 (869-042-X121-4)  .. 

200-End  (869-042-Xl 22-5)  .. 

34  Parts: 

1-299  (869-042-X123-1) .. 

300-399 (869-042-Xl 24-9)  .. 

400-End  (869-042-00 125-7)  .. 

35' (869-042-Xl 26-5)  .. 

36  Parts 

1-199  (869-042-X127-3)  .. 

200-299 (869-042-Xl  28-1)  .. 

300-End  (869-042-Xl 29-0)  .. 

37  (869-042-Xl  30-3) 32.X 

38  Parts: 

0-17  (869-042-X131-1)  .. 

18-End (869-042-X132-0)  .. 

39 (869-042-Xl 33-8)  .. 

40  Parts: 

1-49  (869-042-Xl 34-6) 37.X 

50-51   (869-042-Xl  35-4) 28.X 

52  (5201-52.1018) (869-042-Xl 36-2) 36.X 

52  (521019-End)  (869-042-Xl 37-1) 44.X 

53-59  (869-042-Xl 38-9) 21.X 

60  (869-042-Xl 39-7) 66.X 

61-62  (869-042-X140-1) 23.X 

63  (63.1-63.1 1 19) (869-042-Xl 41 -9) 66.X 

63  (63.1200-End)  (869-042-Xl 42-7) 49.X 

12.x 
47.x 
36.x 
66.x 
66.x 
42.x 
38.x 
25.x 


40.x 
47.x 

28.x 


64-71   (869-042-Xl  43-5) 

72-80  (869-042-Xl 44-3) 

81-85  (869-042-X145-1) 

86  (869-042-Xl 46-0) 

87-135 (869-042-X146-8) 

136-149 (869-042-Xl  48-6) 

150-189 (869-042-Xl  49^) 

190-259 (869-042-X150-8) 


Revision  Dale 

Apr.  1,20X 


Title 


Stock  NumiMr 


Pnc9       fwVMfton 


July 
July 

July 
July 
July 
July 

*July 

*July 
July 

*July 
July 

July 
July 
July 

July 
July 

2  July 
2  July 
2  July 
July 
July 
July 
July 
July 
July 

July 
July 
July 

July 
July 
July 

July 

July 
July 
July 

July 

July 
July 

July 

July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 


20X 

20X 

20X 
20X 

20X 
20X 

20X 

20X 
20X 
20X 
20X 

20X 
20X 
20X 

20X 
20X 

1984 
1984 
1984 
20X 
20X 
20X 
20X 
20X 
20X 

20X 
20X 
20X 

20X 
20X 
20X 

20X 

20X 
20X 
20X 

20X 


,20X 

,20X 

,20X 


,20X 
,20X 
,20X 

,20X 
,20X 
,20X 
,  20X 
,20X 
,20X 
,20X 
,20X 
,20X 
,20X 
,20X 
.20X 
,20X 
,20X 


260-265 (869-042-X151-6) 36X)0 

266-299 (869-042-Xl  52-4) 35.X 

300*399 (869-042-Xl  53-2) 29.X 

400-424 (869-042-X154-1) 37.X 

425-699 (869-042-Xl  55-9) 48.X 

700-789 (869-042-Xl  56-7) 46.X 

790-End  (869-042-00157-5) 23.X 

41  Cftapters: 

1,  1-1  to  1-10 13.x 

1, 1-11  to  Appendix,  2  (2  Reserved) 1300 

3-6 14.x 

7  6.x 

8  4.50 

9  13.x 

10-17  9.50 

18,  Vd.  I,  »»orts  1-5 13.x 

18,  Vol.  II,  Ports  6-19 1300 

18,  Vol.  Ill,  Ports  20-52 13.X 

19-1X  13O0 

1-1X  (869-042-X158-3) 15.X 

101  ...., (869-042-Xl  59-1) 37  .X 

102-2X (869-042-X160-5) 21. X 

201-£nd  (869-042-O0161-3) 16O0 

42  Parts: 

1-399  (869-042-X162-1)  .. 

400-429 (869-042-Xl 63-0)  .. 

430-End  (869-042-Xl 64-8)  .. 


43  Parts: 

1-999  (869-042-00 165-6) 

1000-end  (869-042-Xl 66-4) 

44  (869-042-X167-2) 

45  Parts: 

1-199  (869-042-X168-1) 

200-499 (869-042-Xl  69-9) 

500-1199 (869-042-Xl  70-2) 

1200-End (869-038-X171-1) 

46  Parts: 

1-40  (869-038-X 172-9) 

41-69  (869-038-X  173-7) 

70-89  (869-038-X  174-5) 

90-139 (869-042-Xl  75-3) 

140-155 (869-038O0 176-1) 

156-165 (869-038-X  177-2) 

166-199 (869-038-X  178-8) 

200-499 (869-038-X  179-6) 

500-End  (869-042-Xl 80-0) 

47  Parts: 

•0-19 (869-042-XI81-8) 

20-39  (869-042-Xl 82-6) 

40-69  (869-042-Xl 83-4) 

70-79  (869-042-Xl 84-2) 

80-End  (869-042-Xl 85-1) 


53.x 
55.x 
57.x 

45.x 
55.x 

45.x 


50.x 
29.x 
45.x 
54.x 

42.x 
34.x 
13.x 
41.x 
23.x 
21.x 
42.x 
36.x 
23.x 

54.x 
41.x 
41.x 
54.x 
54.x 


48  Chapters: 

1  (Ports  1-51)  (869-042-X186-9) 57.X 

1  (Ports  52-99)  (869-042-Xl 87-7) 45.X 

•2  (Ports  201-299)  (&69-042-X  188-5) 53.X 

3-6 (869-038-X  189-3) 40.X 

7-14  (869-042-Xl 90-7) 52.X 

15-28  (869-042-Xl 91-5) 53.X 

29-€nd  (869-042-Xl 92-3) 38.X 

49  Parts: 

1-99  (869-042-Xl 93-1)  .. 

100-185 (869-042-Xl 94-0)  .. 

186-199 (869-042-Xl 95-8)  .. 

200-399 (869-042-Xl 96-6)  .. 

400-999 (869-042-Xl 97-4)  .. 

1000-1199  (869-042-Xl 98-2)  .. 

1200-End (869-042-Xl 99-1)  .. 


50  Parts: 

1-199  (869-042-00200-8) 

200-599 (869-042-00201-6) 


53.x 
57.x 
17.x 
57.x 
58.x 
25.x 
21.x 

55.x 
35O0 


July  1,20X 
July  1,  20X 
July  1,  20X 
July  1,20X 
July  1,20X 
July  1,20X 
<^July  l,20X 

3July  1,  1984 

^July  1,  1984 

^July  1.  1984 

^July  1.  1984 

^July  1.  1984 

^July  1.  1984 

^July  1,  1984 

^July  1,  1984 

^July  1,  1984 

^July  1,  1984 

^July  1.  1984 

July  1,20X 

July  1,20X 

July  1,20X 

July  1,20X 

Oct.  1,20X 
Oct.  1,20X 
Oct.  1,20X 

Oct.  1,20X 
Oct.  1,20X 

Oct.  1,  20X 

Oct.  1,20X 
Oct.  1,  20X 
Oct.  1.20X 
Oct.  1,20X 

Oct.  1,20X 
Oct.  1,20X 
Oct.  1,  20X 
Oct.  1,20X 
Oct.  1,  20X 
Oct.  1,  1999 
Oct.  1,  20X 
Oct.  1,20X 
Oct.  1,20X 

Oct.  1,20M 
Oct.  1,20X 
Oct.  1,20X 
Oct.  1,20X 
Oct.  1,  20X 

CX:t.  1.20X 
Oct.  1,20X 
Oct.  1,20X 
Oct.  1,20X 
Oct.  1,20X 
Oct.  1,20X 

Oct.  1,-aqpo 

Oct.  1,20X 
Oct.  1,20X 
Oct.  1,20X 
Oct.  1.20X 
Oct.  1,  20X 
Oct.  1,20X 
Oct.  1,  20X 

Oct.  1,20X 
Oct.  1,20X 


Vlll 
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TNI* 

•«00-£nd 


Shock  fiuniDSr 
(869-042-00202-4) 


5SJ0D       Oct.  1,  2000 


CFS  Index  and  Findings 
Aids (869-042-00047-1) 53.00        Jan.  1, 

Comptete  1999  CFR  set 951.00 

Microtiche  CFR  Edition: 

Subscription  (maiied  as  issued)  290.00 

Individual  copies 1.00 

Comptete  set  (one-time  moling) 247 A) 

Comjjtete  set  (one-time  moling)  264.00 


2000 

1999 

1999 
1999 
1997 
1996 


'  Because  Trtle  3  is  an  annud  compilation,  this  volume  and  ol  pievious  volumes 
should  be  retored  as  a  pefmonent  relerence  source. 

^The  July  )  1985  edriion  ol  32  CFC  Parts  1-189  contains  a  note  only  kx 
Ports  1-39  inclusive  For  me  ful  text  ol  the  Delense  Acquisition  Regukilions 
in  Ports  1-39.  cor>s«it  the  three  CFC  volumes  issued  as  ol  July  I,  1984,  containing 
those  ports. 

^Ibe  July  1,  1985  ecMion  ol  41  CR  Oioplers  1-100  contains  a  note  only 
lor  CtKplers  1  to  49  indusive.  For  ttw  U  text  ol  procurement  relictions 
in  CtKplers  1  to  49.  coruult  the  eleven  CFC  volumes  issued  as  ol  July  I, 
1984  containing  those  chopters. 

'No  amerKlments  to  this  voMne  were  promulgated  durir>g  ttw  period  January 
1,  1999  through  Jonuory  1,  2000.  Die  CFS  volume  issued  as  o<  January  I, 
1999  stxxid  be  retored. 

'No  amendments  to  this  volume  were  promiigated  during  ttie  period  AprI 
1.  1999.  through  Apri  1,  2000.  Ttw  CFC  volune  issued  as  ol  Apr!  I,  1999  should 
be  retained. 

*No  omerxlmenls  to  this  volume  were  promulgated  durirtg  ttw  period  July 
1,  1999.  through  Jiiy  1.  2000.  The  CFS  volume  issued  as  ol  July  1.  1999  shotid 
be  retained.. 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
leam  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


AEB  SMITH212J 

JOHN  SMITH 

212  MAIN  STREET 

FORESTVILLE  MD  20704 


DEC97R  1 


AFRDO  SMITH212J 
JOHN  SMITH 
212  MAIN  STREET 
FORESTVILLE  MD  20704 


DEC97RI 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  E)ocuments,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
I  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington. 
DC  20402-9373. 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9373. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


Oidar  Procassing  Code: 

*5468 


Superintendent  of  Documents  Subscription  Order  Form 

Charge  your  order. 
It's  Easy! 

□  YES,  enter  my  subscription(s)  as  follows:  To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 

of  CFR  Sections  Affected  (LSA).  at  $697  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $638  each  per  year. 


The  total  cost  of  my  order  is  $ 

Intemational  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling,  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 


Additional  addiess/attention  line 


Street  address 


I I  GPO  Deposit  Account 

LJ  VISA       LJ  MasteiCard  Account 


l-D 


City,  State,  ZIP  code 


Daytime  phone  including  area  code 


1            II                1  II  II 

1     1    1                                                   Thank  you  for 

1      1     1        (ff^it  card  expiration  date)                                 t     t 

V  ,^,„  fliu  cAjniduuii  wxK,              ygi^  order! 

'  Purchase  order  number  (optional) 

VES     NO 

May  we  make  your  name/aiUicwavalafaie  to  other  maien?     |_J  |     | 


Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh.  PA  15250-7954 


MO 


Public  Laws 


106th  Congress,  2nd  Session,  2000 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  106th  Congress,  2nd  Session,  2000. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office.  Prices  vary  See  Reader  Aids  Section  of  the  Federal  Register 
for  announcements  of  newly  enacted  laws  or  access  the  online  database  at 
http://www.access.gpo.gov/nara/index.html 


Superintendent  of  Documents  Subscriptions  Order  Form 
I I   lES.  enter  my  subscripCioo(s)  as  follows: 


CMv  PfooaHing  OodK 


Chargt  your  oidar. 


To  fn  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 

subscriptions  to  PUBLIC  LAWS  for  the  106th  Congress.  2nd  Session,  2000  for  $1 36  per  subscription. 


The  total  cost  of  my  otxler  is  $   

International  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  penooal  name 


(Please  type  or  print) 


Please  Choose  Method  of  Payment: 

I I  Checic  Payable  to  the  Superintendent  of  Documents 


Additional  address/attention  line 


I     I  GPO  Deposit  Account         Q] 


-n 


Street  address 


I     I  VISA       LJ  MasterCard  Account 

I I 


City,  State,  ZIP  code 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 


May  «c  make  your 


YES  NO 

avMkMetooditrnMien?      [^  |     | 


Authorizing  signature  12/99 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  meiil.  As  part  of  a  microfiche 
FederEd  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  published  in  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


Microfiche  Subscription  Prices: 
Federal  Register 

One  year:  $253.00 
Six  montlis:  $126.50 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $290.00 


Superintendent  of  Documents  Subscription  Order  Form 


Order  Processing  Code: 

*5419 


I I   1  »^J,  enter  the  following  indicated  subscription  in  24x  microfiche  format: 

Federal  Register  (MFFR)  D  One  year  at  $253  each 

n  Six  months  at  $126.50 
Code  of  Federal  Regulations  (CFRM7)      D  One  year  at  $290  each 


Charge  your  order. 

It's  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $  - 


International  customers  please  add  25%. 


.  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City,  Stae,  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

YES     NO 

May  we  make  your  nanWaddnss  avaOaUe  to  other  maiers?      Q  |      | 


Please  Choose  Method  of  Payment: 

1 I  Check  Payable  to  the  Superintendent  of  Documents 

E]  GPO  Deposit  Account        |    |     | 
LJ  VISA       n  MasterCard  Account 


-D 


D 

TL  -  ..  f .        .        i" 

1  hank  you  for 

iCreAxt  rarH  expiration  date)                                           i       i 

iv  ■>4>ii  iniM  r<t|>M<iii>>ii  udir;               your  order! 

Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh.  PA  15250-7954 


Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 

Easy,  Convenient, 
FREE 

Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.  access,  gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202> 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 


,  You  may  also  connect  using  local  WAIS  client  software.  For  further  information, 
contact  the  GPO  Access  User  Support  Team: 

Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 

Fax:  (202)  512-1262  (24  hours  a  day,  7  days  a  week). 

Internet  E-Mail:  gpoaccess@gpo.gov 


(Rev.  4/23) 
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34 


20 


